•ift. 


• 


Title:    FEDERAL  REGISTER. 


Volume:  62 


Issues:  126-139 
PAGES:  35337-39100 


# 


J 


Date:    JULY  1  -  JULY  21,  1997 


UMI  Number:  2  57  5.00 


Note : 


REEL:  1  OF  10 


/^ 


m 


/v 


•  .•  •   •* 


%^ 


UMI 


300  North  Zeeb  Road 
Ann  Arbor,  MI  48103 


•■  •% 


C^'^ 


y 


vr^ 


) 


UMI    Nuinber:     2575.00 


\ 


# 


* 


UMI  Microform  2575.00.62.1-251 
Copyright  1997,  by  UMI  Company.   All  rights  reserved. 

This  microform  edition  is  protected  against  unauthorized 
copying  under  Title  17,  United  States  Code. 


<» 


UMI 


300  North  Zeeb  Road 
Ann  Arbor,  Ml   48103 


7-1-97 
Vol.  62 


No.  126 


Tuesday 
July  1,  1997 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


PERIODICALS 

Postage  and  Fees  Paid 

U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use.  S300 


*  Of »»:  Aiif  *  *  »«f  >»(  *  jlr  »»r  »l,  .j(  A  .j^  *  3  -  Q I Q  2  f 

A   FR        UMI      34SU   DEC      97 
UMI 

SERIALS  ACQUISITIONS 

PO  BOX  1346 

ANN  ARBOR      MI   481 OS 


481 


7-1-97 

Vol.  62        No.  126 

Pages  35337-35658 


Tuesday 
July  1,  1997 


i      3 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

I  Selected  Volumes) 

Free.  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CF'Ri  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Pnnting 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
reieased  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authonzed  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  andor  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http:/' www.access.gpo. gov  nara/cfr 

For  additional  informa'   „    m  GPO  Access  products, 
services  and  access  m^  see  page  II  or  contact  the 

GPO  Access  User  Suppoi.  leam  via; 

•     Phone;  toll-free:  1-888-293-6498 

it     Email:  gpoaccess@gpo  gov 


-^ 


n 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1,  1997 


m 


SUBSCRIPTIONS  AND  COPIES 


Contents 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register,  National  Archives  and 
Records  Administration.  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  1).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office. 
Washington.  DC  20402 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  docunients  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  dav  tjefore  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Rmster  on  GPO  Access  is  issued  under  the  authority  of  the 
Acfcinistrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is ' 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59,  Number  1  (January  2.  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 
www.access.gpo.gov/su__docs/,  by  using  local  WAIS  client 
software,  or  by  telnet  to  swais.acc'ess.gpo.gov,  then  login  as  guest, 
(no  password  required).  Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais.  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess@gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555,  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
sufeoiption;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  Myable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MasterCard.  Mail  to;  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


PUBLIC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 
General  online  information  202-512-1530; 

Single  copies/back  copies: 

Paper  or  fiche 

.Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

512-1806 

1-888-293-6498 

512-1800 
512-1803 


523-5243 
523-5243 


0 


Agricultural  Marketing  Service 

PROPOSED  RULES 
Tobacco  inspection: 
Rework  definition.  35452-35453 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Foreign  Agricultural  Service 
See  Forest  Service 

Army  Department 

See  Engineers  Corps 

Assassination  Records  Review  Board 

NOTICES 

Meetings;  Sunshine  Act.  35472 

Census  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  35472-35473 
Submission  for  OMB  review;  comment  request,  35473 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  35498-35499 
Submission  for  OMB  review;  comment  request.  35499- 
35501 
Grants  and  cooperative  agreements;  availability,  etc.: 
American  Indian/Alaska  Native  infectious  disease 

programs,  35501-35506 
Young  women  at  risk;  unplanned  pregnancies.  HTV.  and 
other  sexually  transmitted  diseases;  prevention, 
35506-35513 
Laboratory  safety  guidelines: 
Mycobacterium  tuberculosis,  goals  for  working  safely 
within  clinical,  public  health,  and  research 
laboratories;  comment  request,  35513 

Coast  Guard 

RULES 

Civil  monetary  penalties;  inflation  adjustments 
Correction,  35385-35387 

Lifesaving  equipment: 
Inflatable  liferafls 
Correction,  35392 

Ports  and  waterways  safety:  .^^^ 

Boston  Harbor,  MA;  safety  zone.  35402-35403 
Columbia  River,  OR;  safety  zone,  35398-35399 
Coliunbia  River,  WA;  safety  zone,  35395-35396 
Destin  Pass,  FL;  safety  zone,  35400-35401 
East  River,  NY;  safety  zone,  35403-35405 
Fourth  of  July  Fireworks,  (jslumbia  River,  OR,  35393- 

35394 
Gloucester,  MA;  safety  zone,  35394-35395 
Pensacola  Bay,  FL;  safey  zone,  35402 
Puget  sound  and  adjacent  waters.  WA;  regulated 

navigation  area,  35392-35393 
Savannah,  GA;  safety  zone,  35405-35406 
St,  Andrew  Bay,  FL;  safety  zone.  35401 
Willamette  River,  OR;  safety  zone,  35396-35398.  35399- 
35400 
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Regattas  and  marine  parades: 
First  Coast  Guard  District  fireworks  displays.  35388- 

35390.  35391-35392 
Great  Connecticut  River  Raft  Race,  35387-35388 
Virginia  is  for  Lovers  Cup  Unlimited  Hydroplane  Races, 

35390-35391 
Welcome  America  Fireworks  and  Liberty  Lighted  Boat 
Parade.  35390 
PROPOSED  RULES 
Drawbridge  regulations: 
North  Carolina,  35453-35454 

Commerce  Department 

See  Census  Bureau 

See  Economic  Analysis  Bureau 

See  Export  Administration  Bureau 

See  National  (3ceanic  and  Atmospheric  Administration 

Copyright  Office,  Library  of  Congress 

RULES 

Copyright,  Freedom  of  Information  Act;  technical 
amendments,  35420-35421 

Defense  Department 

See  Engineers  Corps 
RULES 

Base  closure  communities  revitalization  and  community 
assistance: 
Community  redevelopment  and  homeless  assist£ince, 
35343-35351 
Freedom  of  Information  Act;  implementation,  35351-35385 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Gender-Integrated  Training  and  Related  Issues  Advisor>' 
Committee.  35475 

Drug  Enforcement  Administration 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
Piacentile,  Joseph  M,.  M.D.,  35527-35529 

Economic  Analysis  Bureau 

NOTICES  ' 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  35473-35474 

Education  Department 

RULES 

Elementary  and  secondary  education: 

Impact  aid  program,  35406-35420 
Postsecondar\'  education: 
William  D.  Ford  Federal  direct  student  loan  program, 
35602-35606 
NOTICES 

Administrative  Law  Judges  Office  hearings: 
Claim  compromises — 
Massachusetts  Education  Department,  35476 
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Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Rehabilitation  research  and  training  centers,  and 

knowledge  dissemination  and  utilization  program; 
applications  for  new  awards  (FY  1997).  3563&- 
35657 

Energy  Department 

See  Energy  Researc.h  Office 

See  Federal  Energy  Regulatory  Commission 

NOTKES 

Grants  and  cooperative  agreements;  availabihty,  etc.: 

Human  Genome  Program,  35476-35478 
Meetings: 

Environmental  Management  Site  Specific  Advisory 

Board — 
Monticello  Site.  35478-35479 
Oak  Ridge  Reservation,  35478 

Energy  Research  Office 

NOTICES 
Meetings: 
Basic  Energy  Sciences  Advisory  Committee,  35479 

Engineers  Corps 

NOTICES 

Meetings:  ...  •  i 

Chesapeake  Bay.  proposed  placement  of  dredged  material 
at  site  104.  Queen  Anne  County,  MD,  35475 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Mississippi  et  al.,  35441-35446 
Superfund  program; 
Nationl  oil  and  hazardous  substances  contingency  plan- 
National  priorities  list  update,  35446-35447 
NOTICES 
Meetings;  ' 

Environmental  Financial  Advisory  Board,  35494 
Reports;  availability,  etc.; 
Clean  Air  Act  Advisory  Committee;  Accident  Prevention 
Subcommittee;  electronic  submission  workgroup 
final  recommendations  report,  35494-35495 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Cemetery  Lane  Site,  MD,  35495 
Toxic  substances; 
Ethylene  glycol;  risk  assessment  peer  review,  35495- 
35496 
Aoplications.  bearings,  determinations,  etc.: 
DKK  Corp.,  35494 

Export  Administration  Bureau 

NOTICES 

Meetings; 
Materials  Technical  Advisory  Committee,  35474 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  35496-35497 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Central  Louisiana  Electric  Co.,  et  al.,  35483-35486 


Maine  Electric  Power  Co.,  et  al..  35486-35490 
Hydroelectric  applications,  35490-35492 

Meetings;  ,r>*ctc> 

Open  Access  Same-time  Information  System  lOASISJ; 
technical  conference.  35493-35494 

Applications,  hearings,  determinations,  etc.: 
Alabama-Tennessee  Natural  Gas  Co.,  35479 
Great  Lakes  Gas  Transmission  L.P..  35480 
Koch  Gateway  Pipeline  Co.,  35480 
NorAm  Gas  Transmission  Co.,  35480-35481 
Northwest  Pipeline  Corp.,  35481 
South  Georgia  Natural  Gas  Co.,  35481-35482 
•     Texas  Eastern  Transmission  Corp.,  35482 
Texas  Gas  Transmission  Corp.,  35482-35483 
Williston  Basin  Interstate  Pipeline  Co.,  35483 

Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act,  35497 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 

Change  in  bank  control,  35497 

Formations,  acquisitions,  and  mergers,  35497-35498 
Meetings;  Sunshine  Act,  35498 

Federal  Trade  Commission 

RULES 

Fair  Credit  Reporting  Act:  ... 

Consumer  reporting  agencies;  consumer  rights  and  duties, 
35586-35600 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES  ■'^ 

Interest  rates; 

Renegotiation  Board  and  prompt  payment  rates,  35541 
Surety  companies  acceptable  on  Federal  bonds; 

Christiania  General  Insurance  Corporation  of  New  York, 
35541-35542 

Gramercy  Insurance  Co.,  35542 

Houston  General  Insurance  C»..-Sd542 
Surety  companies  acceptable  on  Federal  bonds:-annual  list, 
35548-35584 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  Species  Convention; 

Giant  panda  import  policy,  35518-35519 
Environmental  statements;  availability,  etc.; 

Bitterroot  Ecosystem,  MT  and  ID;  grizzly  bear  recovery, 
35519 

Foreign  Agricultural  Service 

NOTICES 

Meetings; 
Food  security;  U.S.  action  plan  development,  35471 

Forest  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.; 

Homochitto  purchase  unit;  Franklin  County,  MS,  35471 
Meetings; 

Southwest  Oregon  Provincial  Interagency  Executive 
Committee  Advisory  Committee,  35472 
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Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Health  Care  Financing  Administration 
See  National  Institutes  of  Health 

Health  Care  Financing  Administration 

NOTICES 

Clinical  laboratories  improvement; 
Laboratories  licensed;  exemptions — 
Washington,  35513-35516 
Medicare; 
Home  health  agency  cost  per  visit;  schedule  of  limits, 
35608-35634 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  35518 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  35542-35545 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Fluid-filled  ornamental  lamps,  35525-35526 
Persulfates  from — 
China,  35526 

Justice  Department 

See  Drug  Enforcement  Administration 
NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  35526-35527 

Labor  Department 

NOTICES 

Agency  information  collection  activities; 

Submission  for  OMB  review;  comment  request,  35529- 
35531 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.; 
Florida  Canyon  Mine  Proposed  Expansion  and 

Comprehensive  Reclamation  Plan,  35519-35520 
Plateau  Creek  Pipeline  Replacement  Project;  Ute  Water 
Conser\'ancv  District;  Mesa  Countv,  CO,  35520- 
35521 
Realty  actions;  sales,  leases,  etc.: 

Nevada.  35521 
Resource  management  plans,  etc.: 
Black  Rock  Desert;  NV  and  CA,  35521-35522 

Library  of  Congress 

See  Copyright  Office,  Library  of  Congress 


Merit  Systems  Protection  Board 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership,  35531 

National  Aeronautics  and  Space  Administration 

NOTICES 

Inventions,  Government-owned;  availability  for  Hcensing, 
35531 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards:  exemption  petitions,  etc.: 
COSVAM.  Inc.,  35538-35539 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request,  35516-35517 
Meetings; 

National  Institute  of  Child  Health  and  Human 
Development.  35517-35518 

National  Institute  on  Drug  Abuse.  35517,  35518 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries- 
West  Coast  Salmon  fisheries.  35450-35451 
Western  Pacific  crustacean,  35448-35450 
Ocean  and  coastal  resource  management; 
Monterey  Bay  National  Marine  Sanctuary,  CA — 
Shark  attraction  by  chum  or  other  means:  restriction  or 
prohibition;  correction,  35338 
Tuna,  Atlantic  bluefin  fisheries.  35447 
PROPOSED  RULES 

Magnuson-Stevens  Fishery  Conservation  and  Management 
Act;  implementation: 
Regional  fishery  management  council  members 
appointment,  35468-35470 
NOTICES 
Meetings: 
Longline  Advisory  Panel,  35475 

National  Park  Service 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  35522- 
35523 
Environmental  statements;  availability,  etc.: 

Stones  River  National  Battlefield,  TN,  35523-35524 
National  Register  of  Historic  Places: 

Pending  nominations.  35524 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  35535 

Applications,  hearings,  determinations,  etc.: 
Shieldalloy  Metallurgical  Corp.,  35531-35532 
Southern  California  Edison  Co..  et  al.,  35532-35533 
Wolf  Creek  Nuclear  Operating  Corp.,  35533-35535 

Pension  Benefit  Guaranty  Corporation 

RULES 

Regulations;  reorganization,  renumbering,  and  reinvention; 
Federal  regulatory  reform;  correction,  35342 


VI 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1.  1997  /  Contents 


Postal  Rate  Commission 

RULES 

Practice  and  procedure: 
Domestic  mail  classification  schedule;  rules  applicable  to 
requests  for  establishing  or  changing,  35424-35441 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 

See  National  Institutes  of  Health 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  notice  of  intent: 

Pajaro  Valley  Water  Management  Agency's  Water  Supply 

Project,  Santa  Cruz  and  Monterey  Counties.  CA, 

35524-35525^ 

Research  and  Special  Programs  Administration 

NOTICES 
Meetings; 
Mechanical  damage  and  cracking  in  pipelines;  detection, 

35539-35540 

Securities  and  Exchange  Commission 

RULES 

Securities: 

Social  Security  numbers,  natural  persons;  elimination 
from  fonns.  35338—35342 
NOTICES 
Self-regulatorv  organizations;  proposed  rule  changes: 

Philadelphia  Stock  Exchange.  Inc.,  35535-35536 

Small  Business  Administration 

RULES 

Disaster  loan  programs: 

Legal  business  entities  engaged  in  agricultural  enterprises 
and  non-agricultural  business  ventures,  35337-35338 
NOTICES 
Disaster  loan  areas: 

Mississippi,  35536—35537 

West  Virginia,  35537 
Small  business  investment  companies: 

Maximum  annual  cost  of  money  to  small  businesses; 
alternative  computation,  35537 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 

Alaska 
Correction.  35342 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Land  Conservancy  of  Seattle  and  King  County,  35540- 
35541 

Transportation  Department 

See  Coast  Guard 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  "fransportation  Board 


NOTICES 

Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  35537-35538 
Certificates  of  public  convenience  and  necessity  and 

foreign  air  carrier  permits;  weekly  applications, 

35538 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


SMALL  BUSINESS  ADMINISTRATION 
13  CFR  Part  123 
Disaster  Loan  Program 

AGENCY:  Small  Business  Administration. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  amending  its 
disaster  loan  rules  to  ensure  that  when 
a  legal  business  entity  is  engaged  in 
both  agricultural  enterprises  and  non- 
agricultural  business  ventures,  SBA  can 
provide  physical  disaster  business  loans 
to  the  non-agricultural  portion  which 
has  been  damaged  by  floods  and  other 
catastrophes.  SBA  is  making  these 
changes  effective  immediately  in  order 
to  make  such  assistance  available  to 
businesses  which  have  been  adversely 
affected  by  recent  major  floods. 
DATES:  This  rule  is  effective  July  1, 
1997.  Comments  must  be  submitted  on 
or  before  July  31,  1997. 
ADDRESSES:  Please  mail  comments  to 
Bernard  Kulik,  Associate  Administrator 
for  Disaster  Assistance,  409  3rd  Street, 
SW,  Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bernard  Kulik,  Associate  Administrator 
for  Disaster  Assistance,  (202)  205-6734. 
SUPPLEMENTARY  INFORMATION:  Section 
2(e}  of  the  Small  Business  Act  (15  USC 
§  631(e))  ("Act")  states  that  the  policy  of 
the  Congress  is  that  the  Government  aid 
and  assist  "victims'  of  floods  and  other 
catastrophes.  Section  2(g)  of  the  Act 
provides  that  in  its  administration  of  the 
disaster  loan  program  pursuant  to 
section  7(b)  of  the  Act,  SBA  shall 
provide,  "to  the  maximum  extent 
possible",  assistance  and  counseling  to 
disaster  "victims".  In  administering  the 
disaster  loan  program,  SBA  is 
precluded,  by  section  7(b)  of  the  Act, 
from  assisting  agricultural  enterprises. 
As  defined  in  section  18(b)(1)  of  the  Act, 
an  "agricultural  enterprise"  is  a 
business  engaged  in  the  production  of 


food  and  fiber,  ranching,  cuid  raising  of 
livestock,  aquaculture.  and  all  other 
farming  and  agricultural  related 
industries. 

SBA  previously  provided  physical 
disaster  business  loan  assistance  only  to 
business  entities  which  were  adversely 
affected  by  floods  and  other 
catastrophes  when  the  primary  activity 
of  the  business  entity  was  non- 
agricultural.  Thus  if  a  person  or  a  single 
business  entity  operated  both 
agricultural  and  non-agricultural 
enterprises,  SBA  would  not  assist  any 
part  of  the  business  entity  that  suffered 
damage  if  the  primary  activity  of  the 
total  entity  was  agricultural. 

SBA  has  reconsidered  the  statutory 
language  above  and  has  re-evaluated  its 
position  with  respect  to  the  "primary 
activity  rule"  which  it  administratively 
applied.  The  Act  requires  SBA  to  assist 
"victims"  of  floods  and  other 
catastrophes,  without  regard  to  the 
primary  activity  of  a  total  business 
entity.  If  the  victim  of  a  flood  or  other 
catastrophe  is  a  non-agricultural 
business  venture,  SBA  should  assist  that 
victim  regardless  of  whether  such 
business  is  a  part  of  a  larger  business 
entity  whose  primary  activity  is 
agricultural.  Thus,  if  the  total  business 
operation  is  comprised  of  a  retail  store 
and  a  ranch,  and  the  retail  store  is 
destroyed  by  a  flood,  SBA  should  offer 
physical  disaster  assistance  to  the  retail 
store  even  if  the  ranching  operation 
generated  more  revenue. 

Accordingly,  SBA  is  promulgating 
this  interim  final  rule  to  permit  SBA  to 
provide  physical  disaster  business  loan 
assistance  to  a  non-agricultural  business 
venture  within  the  total  business  entity 
if  the  non-agricultural  business  has  been 
damaged  by  a  flood  or  other  catastrophe, 
regardless  of  the  primary  activity  of  the 
total  business  entity.  The  rule  also 
makes  clear  that  the  business  entity  can 
be  a  sole  proprietorship,  corporation, 
limited  liability  company,  or 
partnership. 

Compliance  With  Executive  Orders 
12612,  12778,  and  12866,  the 
Regulatory  Flexibility  Act  (15  U.S.C. 
§  601,  et  seq.),  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35) 

SBA  certifies  that  this  final  rule  is  not 
a  significant  rule  within  the  meaning  of 
Executive  Order  12866;  it  is  not  likely 
to  have  annual  economic  effect  of  Si 00 
million  or  more,  result  in  a  major 
increase  in  costs  or  prices,  or  have  a 


significant  adverse  effect  on  competition 
or  the  United  States  economy.  SBA  also 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatorv 
Flexibility  Act.  5  U.S.C.  §601  et  seq. 
This  i"ule  makes  eligible  for  physical 
disaster  loans  only  those 
nonagricultural  businesses  that  are  part 
of  a  business  entity  that  is  primarily 
agricultural  and.  therefore,  does  not 
meet  the  substantial  number  of  small 
businesses  criterion  anticipated  by  the 
Regulatory  Flexibility  Act. 

For  purposes  of  the  Paperwork 
Reduction  Act.  44  U.S.C,  Ch  35,  SBA 
certifies  that  this  final  rule  contains  no 
new  reporting  or  recordkeeping 
requirements. 

For  purposes  of  Executive  Order 
12612.  SBA  certifies  that  this  rule  has 
no  federalism  implications  warranting 
the  preparation  of  a  Federalism 
Assessment 

For  purposes  of  Executive  Order 
12778.  SBA  certifies  that  this  rule  is 
drafted,  to  the  extent  practicable,  in 
accordance  with  the  standards  set  forth 
in  Section  2  of  that  Order. 

SBA  is  issuing  this  as  an  interim  fin§l 
rule  and  not  as  a  proposed  rule,  because 
the  businesses  covered  by  this  rule  need 
physical  disaster  loans  immediately  and 
notice  and  public  comment  procedures 
are  impracticable  and  contrary  to  the 
public  interest. 

List  of  Subjects  in  13  CFR  Part  123 

Disaster  assistance,  loan  programs- 
business,  small  businesses. 

For  the  reasons  set  forth  above,  SBA 
amends  part  123  of  title  13,  Code  of 
Federal  Regulations,  as  follows: 

PART  123— DISASTER  LOAN 
PROGRAM 

1.  The  authority  citation  for  part  123 
continues  to  read  as  follows: 

Authority;  15  U.S.C.  634fb)(6),  636(b). 
636(c)  and  636(f):  Pub.  L.  102-395.  106  Stat. 
1828,  1864:  and  Pub.  L  103-75.  107  Stat. 
739. 

2,  Section  123.201  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  1 23.201    When  am  I  not  eligibte  to  apply 
for  a  physical  disaster  business  loan? 

(a)*    *    * 

fb)  Sometimes  a  damaged  business 
entity  (whether  in  the  form  of  a 
corporation,  limited  liability  company, 
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partnership,  or  sole  proprietorship)  is 
engaged  in  both  agricultural  enterprise 
and  a  non-agricultural  business  venture. 
If  the  agricultural  enterprise  part  of  your 
business  entity  has  suffered  a  physical 
disaster,  that  enterprise  is  not  eligible 
for  SBA  physical  disaster  assistance.  If 
the  non-agricultiu-al  business  venture  of 
your  entity  has  suffered  physical 
disaster  damage,  that  part  of  your 
business  operation  would  be  eUgible  for 
SBA  physical  disaster  assistance.  If  both 
the  agricultural  enterprise  part  and  the 
non-agricultural  business  venture  have 
inciurcd  physical  disaster  damage,  only 
the  non-agricultural  business  venture  of 
your  business  entity  would  be  eligible 
for  SBA  physical  disaster  assistance. 
***** 
Dated:  June  25, 1997. 
~Aida  Alvarex, 
Administrator. 

(FR  Doc.  97-17204  Filed  6-30-97;  8:45  am) 
BILLJNQ  CODE  a02S-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheiic 
Administration 

15  CFR  Part  922 

pocket  No.  905222055-6228-03] 

RIN0648-AH92 

Regulation  Prohibiting  the  Attraction 
of  White  Sharlis  in  the  Monterey  Bay 
National  Marine  Sanctuary 

agency:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Almospheric 
Administration  (NOAA),  Department  of 
Commerce  (DOC). 
ACnON:  Correcting  amendment, 

SUMMARY:  This  docimient  contains 
corrections  to  the  final  regulation  which 
was  published  Thiu^ay,  December  19, 
1996  (61  FR  66913).  The  regulation 
prohibits  the  attraction  of  white  sharks 
in  the  Monterey  Bay  National  Marine 
Sanctuary. 

EFFECTIVE  DATE:  July  1,  1997. 
FOR  FURTHER  INFORMATXJN  CONTACT: 
Ed  Ueber  at  (415)  561-6622  or  Elizabeth 
Moore  at  (301)  713-3141. 
SUPPLEMENTARY  INFORMATION:  The 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  published  a 
final  rule  prohibiting  the  attraction  of 
white  sharks  within  the  seaward  limit  of 
'^State  waters  of  the  Monterey  Bay 
National  Marine  Sanctuary  (61  FR 
66914).  This  notice  corrects  a 
typographical  error  in  the  coordinates 
depicting  one  of  the  two  points  by 


which  the  coastline  for  Monterey  Bay, 
which  is  inland  waters,  is  determined 
for  purposes  of  the  prohibition. 

List  of  Subjects  in  15  CFR  Part  922 

Administrative  practice  and 
procedure.  Coastal  zone.  Education, 
Environmental  protection.  Marine 
resources.  Natural  resources.  Penalties, 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

(Federal  Domestic  Assistance  Catalog 
Number  11.429  Marine  Sanctuary  Program) 

Dated:  June  23, 1997. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 

PART  922— {CORRECTED! 

Accordingly.  15  CFR  Part  922, 
Subpart  M  is  corrected  by  making  the 
following  correcting  amendment: 

1.  The  authority  citation  for  15  CFR 
Part  922  continues  to  read  as  follows: 

Authority:  16  U.S.C  1431  et  seq. 

§  922.1 32(aM10)    [Corrected] 

2.  In  §  922.132(a)(10)  in  the  last 
sentence,  the  coordinate  "121"*01'45" 
W"  is  revised  to  read  "122'01'45"  W". 

(FR  Doc.  97-17143  Filed  6-30-97;  8:45  am) 
MUJNQ  CODE  3610-Oe-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  239,  240, 249  and  269 

[Release  No.  33-7424;  34-38771;  35-26733; 
3»-2354;  IC-22727] 

Amendments  to  Forms  and  Schedules 
to  Remove  Voluntary  Provision  of 
Social  Security  Numbers 

AQENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 


Counsel,  Division  of  Market  Regulation, 
(202)  942-0073,  U.S.  Securities  and 
Exchange  Commission.  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Securities  and  Exchange  Commission 
(the  "Commission")  is  adopting 
amendments  to  the  following  forms  and 
schedules  under  the  Securities  Act  of 
1933  (the  "Securities  Act").'  the 
Securities  Exchange  Act  of  1934  (the 
"Exchange  Act"),^  and  the  Trust 
hidenture  Act  of  1939  (the  "Trust 
Indentvue  Act"): '  Form  144;  *  Schedule 
13D; 5  Schedule  130;*  Schedule  14D- 
l;''Form  3; «  Form  4;' Form  5;'°  Form 
MSD; ' '  Form  TA-1;  '^  and  Form  T-2.'3 

I.  Discussion 

Commission  rules  and  regulations 
require  the  filing  and  public  disclosure 
of  information  by  natural  persons  as 
well  as  corporate  and  other  entities.  The 
Commission  is  amending  forms  that 
request  individual  filers  to  disclose  their 
Social  Security  numbers.  These  forms 
will  no  longer  include  any  reference  to 
Social  Seciirity  numbers,  and  as 
appropriate,  the  forms  will  be  revised  to 
delete  the  portion  of  the  form  where 
filers  included  this  information. 

The  Commission  is  taking  this  action 
in  response  to  increasing  concern  about 
the  improper  use  of  Social  Secimty 
numbers  for  access  to  otherwise  non- 
public information.'*  The  forms  on 
which  individuals  can  disclose  their 
Social  Security  numbers  are  available  to 
the  public.  In  the  past,  this  has  not  led 
to  significant  abuse.  However,  with  the 
growrth  of  the  EDGAR  database  and  its 
availability  to  millions  of  viewers  on  the 
Commission's  web  site,  the  Commission 
is  concerned  that  these  numbers  are  too 
readily  available.  This  is  especially  true 
where  impersonal  electronic 


SUMMARY:  The  Securities  and  Exchange 
Commission  is  adopting  revisions  to 
forms  and  schedules  filed  under  the 
Securities  Act  of  1933,  the  Seciuities 
Exchange  Act  of  1934,  related 
provisions  of  the  Investment  Company 
Act  of  1940  and  the  Public  Utility 
Holding  Company  Act  of  1935,  and  the 
Trust  Indenture  Act  of  1939.  to 
eliminate  the  portion  of  those  forms  that 
requests  filers  who  are  natural  persons 
to  furnish  their  Social  Seciuity 
numbers. 

EFFECTIVE  DATE:  The  rule  revisions  are 
effective  July  1.1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marija  Willen.  Regulatory  Counsel. 
Division  of  Corporation  Finance.  (202) 
942-1805;  Richard  C.  Strasser.  Special 


1 15  U.S.C.  77a  et  seq. 

2 15  U.S.C.  78artse<j 

MS  U.S.C  77aaa-77bbb. 

«17  CFR  239.144. 

'17CFR240.i3d-101. 

*17CFR240.13d-102. 

'17CFR240.14d-100. 

•17  CFR  249.103. 

» 17  CFR  249.104. 

'0  17  CFR  249.105. 

I' 17  CFR  249.1100. 

iJl7CFR249b.l00. 

"  17  CFR  269.2. 

i*Some  of  the  forms  being  amended  also  call  for 
disclosure  of  the  I.R.S.  identification  number  of  the 
filing  party — in  most  cases  on  a  voluntary  basis — 
if  the  filing  partyls  an  entity  rather  than  an 
individual.  The  forms  as  amended  retain  this 
information.  The  disclosure  of  LR.S.  identification 
number  of  entities  does  not  raise  the  same  concerns 
as  Social  Security  numbers.  In  fact,  a  number  of  the 
Commission's  forms  require  disclosure  of  the  I.R.S. 
identification  number  of  the  filing  party. 


commercial  transactions  made  possible 
by  recent  developments  in  technology 
encourage  potential  impostors.  The 
Commission  has  determined  that  the 
usefulness  of  Social  Security  numbers 
filers  voluntarily  provide  on  these  forms 
is  outweighed  by  the  risk  of  misuse 
created  by  the  disclosure  of  those 
numbers. 

A  Social  Security  number  can  be  the 
key  to  obtaining  personal  and  private 
information  about  individuals.  In  recent 
years,  the  use  of  Social  Security 
numbers  as  a  universal  identifier  has 
increased  significantly.  With  a  Social 
Security  niunber  and  certain  other 
publicly-available  information,  it  is 
possible  to  retrieve  sensitive  personal 
and  financial  information  about  people 
from  a  variety  of  sources,  both  legal  and 
illegal.  These  sources  include  the 
Internet,  which  has  increased  both  the 
amount  and  type  of  information 
available  and  the  level  of  concern  about 
the  privacy  of  personal  information. 

Generally,  the  forms  that  the 
Commission  is  amending  do  not  inquire 
that  filers  disclose  their  Social  Security 
numbers.  The  forms  include  cautionary 
notes  stating  that  the  fnformaUon  is 
public  and  explaining  how  it  may  be 
used.  For  example.  Social  Security 
numbers  may  be  used  to  help  to  identify 
filers.  Because  the  forms  make  the 
inclusion  of  the  number  voluntary, 
however,  some  filers  include  the 
number  and  some  do  not.  As  a  result. 
Social  Security  numbers  cannot  be  used 
as  a  consistent  mechanism  for  tracking 
the  information  provided  about 
individuals  in  the  Commission's  forms. 
The  Commission  staff,  and  others  who 
analyze  the  information  disclosed  in  the 
forms,  must  use  other  means  to  track  the 
individuals  for  analysis  of  the 
information.  The  Social  Security 
number  is  not  otherwise  necessary  for 
the  evaluation  of  the  information 
disclosed. 

At  this  time,  the  Commission  will 
continue  to  request  that  filers 
voluntarily  disclose  Social  Security 
numbers  on  three  Exchange  Act  forms: 
Form  BD  (uniform  application  for 
registration  as  a  broker-dealer  or  to 
amend  such  an  application),  Form  BDW 
(notice  of  withdrawal  from  registration 
as  a  broker-dealer)  and  Form  X-17A-19 
(report  by  national  securities  exchanges 
and  registered  national  securities 
associations  of  cheuiges  in  the 
membership  status  of  any  of  their 
members).  These  forms  are  used  not 
only  by  the  Commission  but  also  by 
state  regulators  and  self-regulatory 
organizations.  Other  users  of  the  forms 
have  independent  authority  to  establish 
their  own  forms  and  have  determined 
that  Social  Security  numbers  are  useful 


for  their  purposes.  Historically,  they 
have  not  supported  amending  the  forms 
to  remove  the  request  for  Social  Security 
numbers.  Because  it  is  important  that 
these  forms  remain  uniform,  the 
Commission  has  decided  to  continue  to 
request  that  filers  voluntarily  disclose 
Social  Security  numbers  on  these  forms. 
Currently,  these  forms  are  not  filed  on 
EDGAR  or  disseminated  over  the 
Internet.  Should  the  information  begin 
to  be  published  on  the  Internet,  the 
issue  will  need  to  be  reconsidered  by 
the  Commission  and  by  the  other  users 
of  the  forms. 

In  addition,  the  Commission  is  not 
now  amending  Forms  ADV  (uniform 
application  for  registration  as  an 
investment  adviser  or  to  amend  such 
application)  and  ADV-W  (notice  of 
withdrawal  from  registration  as  an 
investment  adviser),  which  are  filed  by 
investment  advisers  under  the 
Investment  Advisers  Act  of  1940." 
These  forms,  like  those  mentioned  in 
the  previous  paragraph,  are  used  by 
state  regulators  as  well  as  the 
Commission.  Forms  ADV  and  ADV-W 
are  not  available  on  EDGAR  or  on  the 
Internet.  The  Commission  currently  is 
reviewing  Forms  ADV  and  ADV-W  and 
anticipates  proposing  substantial 
revisions  to  the  forms.  In  connection 
with  the  review  process,  the 
Commission  will  consider  eliminating 
Social  Security  numbers  from  the  forms. 
State  regulators  tave  independent 
authority  to  estaHUsh  their  own  forms, 
however,  and  may  determine  that  Social 
Security  numbers  are  useful  for  their 
purposes.  The  Commission,  therefore, 
may  decide  to  continue  to  request  that 
filers  voluntarily  disclose  Social 
Security  numbers  on  Forms  ADV  and 
ADV-W  so  that  the  forms  remain 
uniform. 

n.  E£Fective  Date 

These  changes  are  effective  on  the 
date  of  their  publication  in  the  Federal 
Register.  The  Commission's 
Publications  Unit  is  printing  new  forms. 
The  current  forms  will  continue  to  be 
valid,  but  filers  using  those  forms  are 
requested  not  to  include  their  Social 
Security  numbers. 

m.  Certain  Findings 

Since  the  amendments  to  the  forms 
and  schedules  to  delete  the  voluntary 
provision  of  Social  Security  niunbers 
relate  solely  to  agency  organization, 
procedure,  or  practice,  publication  for 
notice  and  comment  is  not  required 
under  the  Administrative  Procedure 
Act.'*  It  follows  that  the  requirements  of 


the  Regulatory  Flexibility  Act  do  not 
apply. 

The  rules  relating  to  the  disclosure  of 
Social  Security  numbers  are  effective 
upon  publication  in  the  Federal 
Register.  The  Commission  finds  that 
there  is  good  cause  to  dispense  with  the 
30-day  delay  between  publication  and 
effectiveness  normally  required  by  the 
Administrative  Procediu-e  Act,'*  There 
would  be  no  hardship  imposed  on  the 
filers  of  the  affected  forms,  since  the 
amendments  simply  would  eliminate 
space  on  the  forms  for  information  that 
filers  were  providing  voluntarily  for  the 
Commission's  use.  or  on  users  of  the 
information  since  the  Social  Security 
number  information  has  been  provided 
voluntarily.  Balancing  the  possible  harm 
to  filers  fi-om  the  disclosure  of  their 
Social  Security  numbers  against  any 
possible  hardship  to  filers  or  investors 
and  other  end-users,  the  Commission 
finds  good  cause  for  making  these  rules 
immediately  effective. 

The  amendments  to  these  forms  do 
not  come  within  the  scope  of  the 
Paperwork  Reduction  Act  of  1995  " 
because  the  amendments  are  not  a 
substantive  or  material  change  to  a 
collection  of  information.^ 

Under  5  U.S.C.  804.  this  rule  is 
exempt  from  the  definition  of  the  term 
"rule"  for  purposes  of  Chapter  8. 
entitled  "Congressional  Review  of 
Agency  Rulemaking,"  since  the  rule  is 
a  rule  of  agency  organization, 
procedure,  or  practice  that  does  not 
substantially  affect  the  rights  or 
obligations  of  non-agency  parties. 

Section  23(a)(2)  of  the  Exchange  Act  ^i 
requires  the  Commission  to  consider  the 
anti-competitive  effects  of  any  rules  it 
adopts  thereunder,  and  to  balance  them 
against  the  benefits  that  further  the 
purposes  of  the  Act.  Because  the 
amendments  here  do  not  effect  any 
substantive  change,  they  do  not  have 
any  anti-competitive  effects. 

IV.  Cost-Benefit  Analysis 

Because  these  amendments  are 
procedural  rules,  and  will  impact  the 
Commission  rather  than  any  filer,  a 
traditional  cost-benefit  analysis  appears 
unnecessary.  The  amendments  will 
benefit  individual  filers  by  eliminating 
the  possibility  of  the  disclosiire  of 
confidential  information  and  there  do 
not  appear  to  be  any  significant  costs  to 
the  public  as  a  result  of  making  these 
changes. 


"  15  U.S.C.  80b-l-80b-21. 
'»5  U.S.C.  553(b). 


"5  U.S.C.  601-612. 
'«5  U.S.C.  553(d). 
"44  U.S.C.  3501  etieq. 
»>5  CFR  1320.5(g). 
"  15  U.S.C.  78w(a)(2). 
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Furthermore,  section  2  of  the 
Securities  Act  -'  and  Section  3  of  the 
Exchange  Act,-'  as  amended  by  the 
recently  enacted  National  Securities 
Markets  Improvement  Act  of  1996.^* 
provide  that  whenever  the  Commission 
is  engaged  in  rulemaking  and  is 
required  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  the 
Commission  also  shall  consider,  in 
addition  to  the  protection  of  investors, 
whether  the  act  will  promote  efficiency, 
competition,  and  capital  formation. 
Because  the  amendments  will  help  to 
protect  individual  filers  from  the 
disclosure  of  otherwise  confidential 
information,  the  amendments  are  in  the 
public  interest  and  will  not  affect 
efficiency,  competition  or  capital 
formation 

V.  Statutory  Basis 

The  amendments  to  Form  144  are 
being  adopted  by  the  Commission 
pursuant  to  sections  2(11),  4(1)  and 
19(a)  of  the  Securities  Act.  The 
amendments  to  Schedule  13D,  Schedule 
13G.  Schedule  14D-1,  Form  3,  Form  4 
and  Form  5  are  being  adopted  by  the 
Commission  pursuant  to  sections 
3(a)(ll).  3(a)(12),  3(b}.  9(b).  10(a).  12(h). 
13,  14,  16  and  23  of  the  Exchange  Act. 
As  Forms  3,  4  and  5  relate  to  the 
Investment  Company  Act  of  1940  "  and 
the  Public  Utility  Holding  Company  Act 
of  1935,2*  the  changes  to  those  forms  are 
also  adopted  pursuant  to  Investment 
Company  Act  sections  30  and  38  and 
Public  Utility  Holding  Company  Act 
sections  17  and  20,  respectively.  The 
amendments  to  Form  MSD  are  being 
adopted  by  the  Commission  pursuant  to 
sections  15,  15B(a).  17(a)  and  23(a)  of 
the  Exchange  .\ct.  The  amendments  to 
Form  TA-1  are  being  adopted  by  the 
Commission  pursuant  to  sections  17. 
17(A)(c)  and  23(a)  of  the  Exchange  Act. 
The  amendments  to  Form  T-2  are  being 
adopted  pursuant  to  the  authority  set 
forth  in  sections  304,  305,  307,  308,  310. 
314  and  319  of  the  Trust  Indenture  Act. 

List  of  Subjects  inl7  CFR  Parts  239. 
240,  249  and  269 

Reporting  and  recordkeeping. 
Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


"15U.S.C.  77b. 
"JSU.S.C.  78c. 

"Pub.  L.  104-290,  sees.  106. 110  Stat.  3416 
(1996). 
»15  U.S.C.  80»-l  et  se<f. 
»15U.S.C  79artse<j. 


PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

1.  The  authority  citation  for  part  239 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77f.  77g,  77h,  77 j,  77s. 
77Z-2,  77SSS.  78c,  787,  78m.  78n,  78o(d), 
78U-5,  78w(a),  787i(d).  79e.  79f,  79g,  79),  79/, 
79m,  79n,  79q,  79t,  80a-8,  80a-29,  80a-30 
and  80a-37.  linless  otherwise  noted. 

•  »  *  •  • 

2.  By  amending  §  239.144,  paragraph 
(c),  by  revising  the  second  and  last 
sentences  to  read  as  follows: 

§  239.144    Form  144,  for  notice  of  proposed 
sale  of  securities  pursuant  to  §  230.144  of 
this  chapter. 

•  »         •         •        * 

(c)  •   *  *  Disclosure  of  the 
information  specified  in  this  form  is 
mandatory  before  processing  notices  of 
proposed  sale  of  securities  under 
§  230.144  of  this  chapter.  *   *   •  Failure 
to  disclose  the  information  requested  by 
Form  144  would  make  an  exception 
under  §  230.144  of  this  chapter 
unavailable  and  may  result  in  civil  or 
criminal  action  for  violations  of  the 
Federal  securities  laws. 

§  239.14    [Form  144  Amended] 

3.  By  amending  Form  144  (referenced 
in  §  239.144)  by  revising  the  caption  to 
Item  2(b)  and  revising  Instruction  2(b)  to 
the  cover  page  to  read  as  follows: 

Note:  The  text  of  Form  144  does  not,  and 
the  amendments  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  144 

Notice  of  Proposed  Sale  of  Securities 
Pursuant  to  Rule  144  Under  the  Securities 
Act  of  1933 

*  *  •  •  » 

Item  2(b).  I.R.S.  Ident.  No. 

*  •         *         •         • 

Instructions: 

*   *    * 

2.  (a)*   *   • 

(b)  Such  person's  I.R.S.  identification 
number,  if  such  person  is  an  entity 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

4.  The  general  authority  citation  for 
part  240  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77c.  77d,  77g,  77j, 
77s,  77Z-2,  77eee,  77ggg,  77nnn,  77sss,  77t«, 
78c,  78d,  78f,  78i,  78j,  78k.  78k-l,  78/,  78m, 
78n,  78o,  78p,  78q,  78s,  78u-5,  78w,  78x, 
78/y(d),  79q,  79t,  80a-20,  80a-23,  80a-29, 
80a-37,  80b-3,  80b-4  and  80b-ll.  unless 
otherwise  noted. 
»  *         »         •         • 

5.  By  amending  §  240.13d-101  by 
revising  Item  (1)  on  the  cover  page  and 


the  heading  and  the  last  sentence  of 
Instruction  (1)  for  the  cover  page,  by 
removing  the  phrase  "Social  Security 
or"  in  the  second,  third  and  fourth 
undesignated  paragraphs  under 
SPECIAL  INSTRUCTIONS  FOR 
COMPLYING  WITH  SCHEDULE  13D.  by 
revising  the  words  "regulatory 
statements"  to  read  "regulatory 
statutes"  in  the  third  undesignated 
paragraph  under  SPECIAL 
INSTRUCTIONS  FOR  COMPLYING 
WITH  SCHEDULE  13D,  and  in  the 
fourth  undesignated  paragraph  under 
SPECIAL  INSTRUCTIONS  FOR 
COMPLYING  WITH  SCHEDULE  13D  by 
correcting  the  word  "resuly"  to  read 
"result",  to  read  as  follows: 

§240.13d-101    Schedule  1 3D— Information 
to  be  included  in  statements  filed  pursuant 
to  §  240.1 3d-1  (a)  and  amendments  thereto 
filed  pursuant  to  §  240.13d-2(a). 

•  «         •         *         • 

(1)  Names  of  reporting  persons. 
I.R.S.  Identification  Nos.  of  above  persons 
(entities  only). 

•  •  •         •         • 

Instructions  for  Cover  Page 

(1)  Names  and  I.R.S.  Identification 
Numbers  of  Reporting  Persons— *  *   * 
Reporting  persons  that  are  entities  are  also 
requested  to  furnish  their  I.R.S.  identification 
numbers,  although  disclosure  of  such 
numbers  is  voluntary,  not  mandatory  (see 
"SPECIAL  INSTRUCTIONS  FOR 
COMPLYING  WITH  SCHEDULE  13D" 
below). 

•  •  •         •         • 

6.  By  amending  §  240.1 3d-102  by 
revising  Item  (1)  on  the  cover  page  and 
the  heading  and  last  sentence  to 
Instruction  No.  1  for  the  cover  page,  and 
adding  SPECIAL  INSTRUCTIONS  FOR 
COMPLYING  WITH  SCHEDULE  13G 
following  the  third  undesignated 
paragraph  under  "NOTES:"  and  before 
"Instructions"  to  read  as  follows: 

§2''0.13d-102    Schedule  13G— Information 
to  be  included  in  statements  filed  pursuant 
to  §  240.i3d-1  (b)  and  (c)  and  amendments 
thereto  filed  pursuant  to  §  240.13d-2(b}. 

«         *         *         •         * 
(1)  Names  of  reporting  persons. 
I.R.S.  Identification  Nos.  of  above  persons 

(entities  only). 


Instructions  for  Cover  Page 

(1)  Names  and  I.R.S.  Identification 
Numbers  of  Reporting  Persons— *   *   * 
Reporting  persons  that  are  entities  are  also 
requested  to  furnish  their  I.R.S.  identification 
numbers,  although  disclosure  of  such 
numbers  is  voluntary,  not  mandatory  (see 
"SPECL\L  INSTRUCTIONS  FOR 
COMPLYING  WITH  SCHEDULE  13G" 
below). 


SPECL\L  INSTRUCTIONS  FOR  COMPLYING 
WITH  SCHEDULE  13G 

Under  Sections  13(d),  13(g)  and  23  of  the 
Securities  Exchange  Act  of  1934  and  the 
rules  and  regulations  thereunder,  the 
Commission  is  authorized  to  solicit  the 
information  required  to  be  supplied  by  this 
schedule  by  certain  security  holders  of 
certain  issuers. 

Disclosure  of  the  information  s(>ecified  in 
this  schedule  is  mandatory,  except  for  I.R.S. 
identification  numbers,  disclosure  of  which 
is  voluntary.  The  information  will  be  used  for 
the  primary  purpose  of  determining  and 
disclosing  the  holdings  of  certain  beneficial 
owners  of  certain  equity'  securities.  This 
statement  will  be  made  a  matter  of  public 
record.  Therefore,  any  inforthation  given  will 
be  available  for  inspection  by  any  member  of 
the  public. 

Because  of  the  public  nature  of  the 
information,  the  Commission  can  use  it  for  a 
variety  of  purposes,  including  referral  to 
other  governmental  authorities  or  securities 
self-regulatory  organizations  for  investigatory 
purposes  or  in  connection  with  litigation 
involving  the  Federal  securities  laws  or  other 
civil,  criminal  or  regulatory  statutes  or 
provisions.  I.R.S.  identification  numbers,  if 
furnished,  will  assist  the  Commission  in 
identifying  security  holders  and.  therefore,  in 
promptly  processing  statements  of  beneficial 
ownership  of  securities. 

Failure  to  disclose  the  information 
requested  by  this  schedule,  except  for  I.R.S. 
identification  numbers,  may  result  in  civil  or 
criminal  action  against  the  persons  involved 
for  violation  of  the  Federal  securities  laws 
and  rules  promulgated  thereunder. 
***** 

7.  By  amending  §  240.14d-100  by 
revising  Item  (1)  on  the  cover  page  and 
the  heading  and  last  sentence  to 
Instruction  No.  1  for  the  cover  page,  and 
in  the  second,  third  and  fourth 
undesignated  paragraphs  under 
SPECL\L  INSTRUCTIONS  FOR 
COMPLYING  WITH  SCHEDULE  14D-1 
removing  the  phrase  "Social  Security 
or"  to  read  as  follows: 

§  240. 1 4d-1 00    Schedule  1 4D-1 .  Tender 
offer  statement  pursuant  to  section  14(d)(1) 
of  tfw  Securities  Exchange  Act  of  1934. 

***** 

(1)  Names  of  reporting  persons. 
I.R.S.  Identification  Nos.  of  above  persons 
(entities  only). 


Instructions  for  Cover  Page 

(1)  Names  and  I.R.S.  Identification 
Numbers  of  Reporting  Persons —  *   •   • 
Reporting  persons  that  are  entities  are  also 
requested  to  furnish  their  I.R.S.  identification 
numbers,  although  disclosure  of  such 
numbers  is  voluntary,  not  mandatory  (see 
"SPECIAL  INSTRUCTIONS  FOR 
COMPLYING  WITH  SCHEDULE  14D-1" 
below). 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

PART  249t>— FURTHER  FORMS, 
SECURITIES  EXCHANGE  ACT  OF  1934 

8.  The  authority  citation  for  parts  249 
and  249b  continues  to  read  in  part  as 
follows: 

Authority:  15  U.S.C.  78a,  et  seq.,  unless 
otherwise  noted; 

***** 

9.  By  amending  §  249.103  by  revising 
the  third  sentence  to  read  as  follows: 

§  249. 1 03    Form  3.  initial  statement  of 
beneficial  ownership  of  securities. 

*    *    •  Disclosure  of  information 
specified  on  this  Form  is  mandatory, 
except  for  disclosure  of  the  I.R.S. 
identification  number  by  entities,  which 
is  voluntary.  *   *   * 

§  249. 1 03    [Form  3  amended] 

10.  By  amending  Form  3  (referenced 
in  §  249.103)  by  revising  the  first 
sentence  of  he  second  undesignated 
paragraph  of  the  introductory  statement 
to  the  General  Instructions  and  by 
revising  Item  3  to  the  information 
preceding  Table  1  to  read  as  follows: 

Note:  The  text  of  Form  3  does  not,  and  the 
amendments  will  not,  appear  in  lhe<^ode  of 
Federal  Regulations. 

Form  3     Initial  Statement  of  Beneficial 
Ownership  of  Securities 

*   *   * 

Disclosure  of  information  specified  on  this 
form  is  mandatory,  except  for  disclosure  of 
the  I.R.S.  identification  number  of  the 
reporting  person  if  such  person  is  an  entit)\ 
wh^ch  is  voluntary.  *  *  * 


3.  I.R.S.  Identification  Number  of  Reporting 
Person,  if  an  entity  (Voluntary) 

*         •         •         •  * 

11.  By  amending  §  249.104  by  revising 
the  third  sentence  to  read  as  follows: 

§  249. 1 04    Form  4,  statement  of  changes  in 
beneficial  ownership  of  securities. 

*   *   *  Disclosure  of  information 
specified  on  this  Form  is  mandatory, 
except  for  disclosure  of  the  I.R.S. 
identification  number  by  entities,  which 
is  voluntary.  *   *   * 

§  249. 1 04    [Form  4  amended] 

12.  By  amending  Form  4  (referenced 
in  §  249.104)  by  revising  the  first 
sentence  of  the  second  undesignated 
paragraph  of  the  introductory  statement 
to  the  General  Instructions  and  by 
revising  Item  3  to  the  information 
preceding  Table  1  to  read  as  follows: 

Note:  The  text  of  Form  4  does  not,  and  the 
amendments  will  not,  appear  in  the  Code  of 
Federal  Regulations. 


Form  4    Statement  of  Changes  of  Beneficial 
Ownership  of  Securities 

*    •    * 

Disclosure  of  information  specified  on  this 
form  is  mandatory,  except  for  disclosure  of 
the  I.R.S.  identification  number  of  the 
reporting  person  if  such  person  is  an  entity, 
which  is  voluntary.  •    •    * 


3.  I.R.S.  Identification  Number  of  Reporting 
Person,  if  an  entity  (Voluntary) 


13.  By  amending  §  249.105  by  revising 
the  third  sentence  to  read  as  follows: 

§249.105    Form  5,  annual  statement  of 
beneficial  ownership  of  securities. 

*  *   *  Disclosure  of  information 
specified  on  this  Form  is  mandatory, 
except  for  disclosure  of  the  LR.S. 
identification  number  by  entities,  which 
is  voluntary.  •   *   • 

§  249. 1 05    [Form  5  amended] 

14.  By  amending  Form  5  (referenced 
in  §  249.105)  by  revising  the  first 
sentence  of  the  second  undesignated 
paragraph  of  the  introductory  statement 
to  the  General  Instructions  and  by 
revising  Item  3  to  the  information 
preceding  Table  1  to  read  as  follows: 

Note:  The  text  of  Form  5  does  not,  and  the 
amendments  will  not,  appear  in  the  Code  of 

Federal  Regulations. 

Form  5     Annual  Statement  of  Beneficial 
Ownership  of  Securities 

•  *    * 

Disclosure  of  information  specified  on  this 
form  is  mandalorv.  except  for  disclosure  of 
the  I.R.S.  identification  number  of  the 
reporting  person  if  such  person  is  an  entity, 
which  is  voluntary.  *    *    * 
»  *  *  «  • 

3.  I.R.S.  Identification  Number  of  Reporting 
Person,  if  an  entity  (Voluntary) 


§  249.1 100    [Form  MSD  amended] 

15.  By  amending  General  Instruction 
M  to  Form  MSD  (referenced  in 

§  249.1100),  by  removing  the  words  ", 
except  social  security  numbers, 
disclosure  of  which  is  voluntary"  in  the 
second  sentence. 

Note:  The  text  of  Form  MSD  does  not,  and 
the  amendments  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

§  249b.  1 00    Form  TA-1  amended] 

16.  By  amending  Form  1 A-1 
(referenced  in  §  249b. 100)  to  remove  the 
second  column  entitled  "Social  Security 
Number"  in  Schedules  A,  B  and  C. 

Note:  The  text  of  Form.  TA-1  does  not,  and 
the  amendments  will  not,  appear  in  the  Code 
of  Federal  Regulations. 
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PART  269— FORMS  PRESCRIBED 
UNDER  THE  TRUST  INDENTURE  ACT 
OF  1939 

17,  The  authority  citation  for  part  269 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77ddd(c).  77eee. 
77ggg.  77hhh.  77iii.  77jjj,  77sss,  7811(d), 
unless  otherwise  noted. 

18.  By  amending  §  269.2  by  revising 
the  third  sentence,  removing  the  eighth 
sentence  and  revising  the  ninth 
sentence  to  read  as  follows: 

§  269.2    Form  T-2,  for  statement  of 
ellgibiltty  and  qualification  for  individual 
trustees. 

•  *  *  Disclosure  of  the  information 
specified  in  this  form  is  mandatory 
before  processing  statements  of 
eligibility  and  qualification.  *   •  * 
Failure  to  disclose  the  information 
requested  by  this  form  may  result  in 
enforcement  action  by  the  Commission 
to  compel  compliance  with  the  Federal 
securities  laws. 

i  269.2    [Form  T-2  anwn<ted] 

19.  By  amending  Form  T-2 
(referenced  in  §  269.2),  in  SPECIAL 
INSTRUCTIONS  FOR  COMPLETING 
FORM  T-2.  removing  the  phrase  ", 
except  for  social  security  account 
numbers,  disclosure  of  which  is 
voluntary"  in  the  first  sentence  of  the 
second  paragraph,  removing  the  second 
sentence  of  the  third  paragraph,  and 
removing  the  phrase  ",  except  for  social 
security  account  numbers"  in  the  fourth 
paragraph,  and  in  the  Form  by  removing 
the  second  Une,  "(Social  Security 
Number)". 

Note:  The  text  of  Form  T-2  does  not  and 
the  amendments  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Dated:  June  25,  1997. 

Bv  the  Commission. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
(FR  Doc.  97-17104  Filed  6-30-97;  8:45  am] 

BILUNG  COOE  801 0-01 -U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Part  4001 
RIN  1212-AA75 

Reorganization,  Renumbering,  and 
Reinvention  of  Regulations; 
Terminology;  Correction 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 


ACTION:  Correction. 


summary:  On  July  1, 1996,  the  Pension 
Benefit  Guaranty  Corporation  pub  U  shed 
in  the  Federal  Register  (at  61  FR  34001, 
FR  Doc.  96-16398)  a  final  rule 
reorganizing,  renumbering,  and 
reinventing  its  regulations.  This 
document  contains  a  correction  to  29 
CFR  Part  4001  as  so  published.  . 

EFFECTIVE  DATE:  July  1, 1996. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  or  Marc  L.  Jordan,  Attorney, 
Office  of  the  General  Counsel,  Suite  340, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026;  202-326-4024 (202-326- 
4179  for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION:  FR  Doc. 
9&-16398,  appearing  at  61  FR  34001 
(July  1,  1996),  contained  an  error  that  is 
corrected  as  follows: 

List  of  Subjects  in  29  CFR  Part  4001 

Administrative  practice  and 
procedure.  Business  and  industry, 
Pension  insurance,  Pensions. 

Accordingly,  29  CFR  Part  4001  is 
corrected  as  follows: 

PART  4001— TERMINOLOGY 

1.  The  authority  citation  for  Part  4001 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1301, 1302(b)(3). 

2.  In  §  4001.2,  the  definition  of  "mass 
withdrawal"  is  corrected  to  read  as 
follows: 

§4001.2    [Corrected] 

*         •        •         •        * 

Mass  withdrawal  means 

(1)  The  withdrawal  of  every  employer 
firom  the  plan, 

(2)  The  cessation  of  the  obligation  of 
all  employers  to  contribute  under  the 
plan,  or 

(3)  The  withdrawal  of  substantially  all 
employers  pursuant  to  an  agreement  or 
arrangement  to  withdraw. 
***** 

Issued  in  Washington,  D.C.,  this  26th  day 
of  June,  1997. 
John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
IFR  Doc.  97-17138  Filed  6-30-97;  8:45  am] 
8IUJN6  COOE  770S-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  902 


[AK-005-FOR] 

Alaska  Regulatory  Program; 
Correction 

agency:  Office  of  Sm-face  Mining 
Reclamation  and  Enforcement,  Interior. 

action:  Final  rule;  correction. 

> 


SUMMARY:  The  Office  of  Surface  Mining 
Reclamation  and  Enforcement  (OSM)  is 
correcting  the  effective  date  of  a  final 
rule  that  appeared  in  the  Federal 
Register  on  March  31,  1997.  The 
document  approved  an  amendment  to 
the  Alaska  regulatory  program  (62  FR 
15115),  effective  on  the  date  of 
publication,  March  31,  1997.  OSM  had 
prepared  a  separate  rulemaking  on 
March  5,  1997.  (62  FR  9932).  which 
became  effective  April  4.  1997.  Due  to 
the  difference  in  the  effective  date,  the 
March  5,  1997  rule  would  result  in  a 
nuUification  of  the  Alaska  state  program 
amendment  previously  listed. 
Therefore,  this  document  corrects  the 
effective  date  of  the  Alaska  state 
program  amendment  to  April  7,  1997. 

EFFECTIVE  DATE:  The  amendment  to  30 
CFR  Part  902  (62  FR  15115),  is  effective 
April  7, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

John  A.  Trelease,  Division  of  Regulatory 
Support,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  1951 
Constitution  Avenue,  NW,  Room  210 
SIB,  Washington.  DC  20240;  Telephone 
(202)  208-2783. 

In  FR  Doc.  97-8104,  appearing  on 
page  15115  in  the  Federal  Register  of 
Monday,  March  31,  1997,  the  following 
correction  is  made: 

On  page  15115,  the  Alaska  (AK-005- 
FOR)  state  program  amendment's 
EFFECTIVE  DATE  is  corrected  to  read 
April  7, 1997. 

Dated:  June  25,  1997. 
Kathrine  L.  Henry, 
Acting  Director. 

[FR  Doc.  97-17131  Filed  6-30-97;  8:45  am] 
BILUNG  COOE  4310-06-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  176 
RIN  0790^G18] 

Revitalizing  Base  Closure 
Communities  and  Community 
As8istanc»— Community 
Redevelopment  and  Homeless 
Assistance 

AGENCY:  Office  of  the  Deputy  Under 
Secretary  of  Defense  (IndusUial  Affairs 
and  Installations). 
ACnON:  Final  rule. 

SUMMARY:  This  rule  revises  the 
Department  of  Defense's  (DoD) 
RevitaUzing  Base  Closure  Communities 
and  Commvmity  Assistance — 
Commiuiity  Redevelopment  and 
Homeless  Assistance  regulation 
published  on  August  8,  1995.  It 
establishes  policies  and  procedures, 
developed  by  both  DoD  and  HUD,  to 
take  into  account  Section  2838  of  the 
National  Defense  Authorization  Act  for 
FY96. 

EFFECTIVE  DATE:  July  1,  1997. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Patrick  O'Brien,  Base  Closure  and 
Commimity  Reinvestment  Office, 
Department  of  Defense,  400  Army  Navy 
Drive,  Suite  200,  Arlington,  VA  22202, 
(703)  604-5844  or  Bill  Poythress,  Base 
Redevelopment  Team,  Department  of 
Housing  and  Urban  Development,  75 
Spring  Street.  SW,  Atlanta.  GA  30303- 
3388,  (404)  331-5001  x2546  (these 
telephone  numbers  are  not  toll-free). 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History  and  Background 
Information 

DoD  and  HUD  published  interim  final 
rules  on  August  8,  1995,  (60  FR  40277) 
and  August  17,  1995,  (60  FR  42972), 
respectively,  implementing  the  Base 
Closvue  Commimity  Redevelopment  and 
Homeless  Assistance  Act.  Public  Law 
103-421.  (the  "Redevelopment  Act"). 
Public  comments  were  accepted  until 
October  16.  1995. 

On  February  10.  1996.  the  President 
signed  the  National  Defense 
Authorization  Act  for  FY96  (Pub.L.  104- 
106).  Section  2838  of  that  Act  amended 
the  Redevelopment  Act  in  the  following 
ways: 

•  It  clarified  that  the  Redevelopment 
Act  applies  to  both  base  closiue  and 
realignment  sites. 

•  It  required  HUD,  after  rejecting  an 
application,  to  provide  information  to 
DoD  on  the  suitability  of  buildings  and 
property  at  the  base  for  homeless  use 


and  the  extent  to  which  the 
redevelopment  plan  meets  HUD's 
review  criteria. 

•  It  clarified  DoD's  obligations  imder 
the  National  Environmental  Policy  Act 
of  1969  (42  U.S.C.  4321  et  seq.)  in  two 
important  respects.  First,  it  clarified  that 
the  Military  E)epartment's  proposed 
action  must  encompass  the  LRA's 
redevelopment  plan  (see  subsections 
2905(b)(7)(K)(ii)  and 
2905(b)(7)(L)(iv)(U)).  Second,  it 
mandated  that  the  Military  Department 
give  deference  to  the  LRA's 
redevelopment  plan  in  its  property 
disposal  decisions.  The  degree  of 
deference  depends,  in  part,  on  whether 
HUD  determines  that  the  LRA's 
redevelopment  plan  balances  in  an 
appropriate  maimer  the  needs  of  the 
commimities  in  the  vicinity  of  the 
installation  for  economic  development 
and  other  development  with  the  needs 
of  the  homeless  in  such  communities 
(compare  subsection  2905(b)(7)(K)(iii) 
vrith  subsection  2905(b)(7)(L)(iv)(lll)). 

This  final  rule  addresses  both  the 
comments  received  on  the  interim  final 
rules  during  the  pubhc  comment  period, 
and  the  amendment  to  the 
Redevelopment  Act  contained  in  PubUc 
Law  104-106.  In  addition,  this  rule 
contains  the  regulatory  requirements 
imder  the  Redevelopment  act  for  both 
DoD  and  HUD.  In  another  issue  of  the 
Federal  Register,  HUD  will  be 
publishing  its  final  rule  at  24  CFR  part 
586. 

Discussion  of  Public  Comments 

In  response  to  the  August  8,  1995,  and 
August  17, 1995.  publications  by  DoD 
and  HUD,  comments  were  received  from 
six  different  sources  including  State  and 
local  entities  and  non-profit 
organizations.  The  comments  covered 
nine  major  areas: 

1 .  Definitions/Terms 

Several  commented  that  the 
definitions  in  the  interim  final  rules 
needed  to  be  consistent  with  the 
definitions  of  the  same  terms  in  DoD's 
final  rule  titled  "Revitalizing  Base 
Closiu^  Communities  and  Community 
Assistance"  (32  CFR  parts  174  and  175). 
Others  recommended  that  the  definition 
of  "commimities  in  the  vicinity  of  the 
installation"  be  modified  to  take  into ' 
consideration  the  impact  the  closiue 
will  have  on  a  particular  locality,  based 
on  distance  and  economics.  One  entity 
recommended  that  the  definition  of 
"redevelopment  plan"  be  revised  to 
allow  for  file  creation  of  specific  land 
use  plans. 

Response:  The  definitions  in  this  rule 
were  compared  to  the  definitions  in  32 
CFR  parts  1 74  and  1 75  to  ensiu«  that. 


where  appropriate,  the  same  definition 
was  used.  As  a  result,  the  definition  of 
"surplus  property"  has  been  revised 
(§176.5).  With  respect  to  the  meaning  of 
"communities  in  the  vicinity  of  the 
installation,"  this  term  is  defined, 
consistent  with  the  authorizing  statute, 
as  being  those  political  jurisdictions  that 
comprise  the  LRA,  which  is  the  entity 
responsible  for  developing  or 
implementing  the  redevelopment  plan 
for  the  installation.  It  is  reasonable  to 
expect  that  the  communities  that 
participate  in  the  LRA  will  be  those 
most  directly  affected  by  the 
installations  redevelopment.  In 
addition,  the  definition  of 
"redevelopment  plan"  has  been  revised 
to  be  more  responsive  to  community 
needs  while  ensuring  that  the  plan 
contains  the  information  needed  by 
HUD  for  its  review  (§176.5). 

2.  Soliciting/Receiving  Notices  of 
Interest 

One  entity  commented  that  the  time 
period  for  accepting  notices  of  interest 
at  BRAC'95  sites  needed  to  be  modified 
to  require  a  minimum  of  30  days  instead 
of  90  days.  Another  suggested  that 
homeless  providers  should  be  required 
to  demonstrate  that  they  considered 
properties  off  base  before  submitting  a 
notice  of  interest  to  the  LRA.  In 
addition,  one  commentor  suggested  that 
the  rule  be  changed  to  make  it  clear  that 
only  organizations  in  the  vicinity  of  the 
installation  are  eligible  to  submit  notice 
of  interest  and  that  LIL^s  should  not  be 
required  to  soUcit  notices  of  interest 
from  commercial,  industrial,  and 
residential  development  groups. 

Response:  As  specified  in  section 
2905fb)(7)(D)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990 
(Pub.  L.  101-510.  as  amended), 
interested  parties  must  submit  notices  of 
interest  by  the  date  specified  by  the  LRA 
in  its  local  newspaper  publication. 
Further,  the  date  specified  by  the  LRA 
cannot  be  earlier  than  90,  or  later  than 
180  days  from  the  date  the  Mihtary 
Department  makes  its  surplus 
determination.  Based  on  the  experience 
of  HUD  and  DoD  imder  the  interim  rule, 
there  is  apparently  confusion  among 
local  communities  on  this  matter 
Pursuant  to  the  authority  granted  to  the 
Secretary  of  Defense  to  extend  or 
postpone  certain  deadlines,  the  final 
rule  clearly  specifies  that  the  date  by 
which  interested  parties  must  submit 
notices  of  interest  can  be  no  earlier  than 
90  and  not  later  than  180  days  from  the 
date  that  the  LRA  makes  its  local 
newspaper  pubhcation  that  it  is 
accepting  notices  of  interest.  In 
accordance  with  §  176.15(b)  of  this  rule, 
HUD  may  waive  the  regulatory 
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requirement  that  the  minimum  90  days 
be  calculated  from  the  date  of  the  LRA's 
publication.  However,  in  no  event  may 
the  date  by  which  parties  must  submit 
notices  of  interest  be  earlier  than  90 
days  from  the  date  the  Military 
Department  makes  its  surplus 
determination. 

DoD  and  HUD  will  not  require 
homeless  providers  to  consider  off  base 
property  before  submitting  a  notice  of 
interest  because  such  a  requirement 
would  be  unduly  burdensome  and 
would  not  result  in  any  clearly  evident 
benefit.  In  response  to  the  other 
comments,  LRAs  should  be  aware  that 
any  eligible  entity  that  proposes  to  assist 
homeless  individuals  and  families  in 
the  conmiunities  in  the  vicinity  of  the 
installation  may  submit  a  notice  of 
interest.  Further,  while  LRAs  are  not 
required  to  actively  solicit  notices  from 
commercial,  industrial,  and  residential 
development  groups,  they  are 
encouraged  to  consider  such  interests  in 
an  effort  to  identify  any  and  all  interest 
in  the  site. 

3.  Release  of  Information  Contained  in 
Notices  of  Interest 

Several  commented  that  the 
prohibition  on  releasing  to  the  public 
any  information  contained  in  the 
notices  of  interest  should  be  limited  to 
information  that  is  proprietary  or 
confidential. 

Response:  The  rule  has  been  revised 
to  mirror  the  statute  by  prohibiting  the 
release  of  information  about  the 
capacity  of  the  representative  of  the 
homeless  to  carry  out  its  program,  a 
description  of  the  organization,  or  its 
financial  plcm  without  the  consent  of 
the  representative  of  the  homeless, 
unless  such  release  is  authorized  under 
Federal  law  and  under  the  law  of  the 
State  and  communities  in  which  the 
installation  concerned  is  located 
{§  176.20(cl(2)(i)).  The  identity  of  the 
representative  of  the  homeless, 
however,  may  be  disclosed. 

4.  State  and  Local  Screening 

Several  requested  that  the 
requirement  for  the  Military 
Departments  to  conduct  an  "official" 
State  and  local  public  benefit  screening 
be  deleted.  Some  commented  that  if  the 
requirement  is  not  removed,  then  the 
current  process  should  be  revised  to 
require  Federal  sponsoring  agencies  to 
notify  eligible  applicants  that  any 
request  for  property  must  be  identical  to 
the  uses  in  the  redevelopment  plan,  or 
specifically  approved  by  the  LRA. 

Response:  The  provisions  of  the 
Federal  Property  and  Administrative 
Services  Act  (FPASA)  require  the 
General  Services  Administration  (GSA) 


to  conduct  a  State  and  local  public 
benefit  transfer  screening  for  all 
property  that  has  been  declared  surplus 
to  the  needs  of  the  Federal  government. 
For  base  closure  property,  GSA  has 
delegated  this  responsibility  to  the 
Military  Departments.  The  provisions  of 
the  Redevelopment  Act,  as  recently 
amended,  do  not  change  this 
requirement.  To  ensure  consistency 
with  the  redevelopment  plan  to  the 
greatest  extent  allowable,  the  rule 
requires  that  all  requests  for  property 
during  the  Military  Department's  public 
benefit  screening  be  consistent  with  the 
uses  identified  in  the  redevelopment 
plan.  LRAs  should  note  that,  at  the 
request  of  the  LRA,  the  Military 
Department  may  conduct  the  State  and 
local  public  benefit  screening  before  the 
submission  of  the  redevelopment  plan 
to  DoD  and  HUD. 

5.  Application  Requirements 

One  comment  asked  that  the  rule 
clarify  that  the  legally  binding 
agreements  are  not  executed  documents. 
Another  asked  that  the  requirement  to 
provide  information  on  the  impact  that 
the  implemented  redevelopment  plan 
would  have  on  the  community  be 
removed.  Another  asked  that  the 
provision  that  allows  HUD  to  require 
homeless  representatives  to  submit  a 
certification  that  public  services  and 
utilities  are  adequate  for  the  program, 
after  HUD  has  twice  rejected  the  LRA's 
plan,  be  deleted. 

Response:  The  language  on  legally 
binding  agreements  states  that  the 
agreements  are  "proposed  to  be  entered 
into"  implying  that  they  are  not 
executed  documents.  These  agreements 
will  not  be  implemented  until  after  the 
disposal  of  the  property  by  the  Military 
Department  under  §  176.45(c).  HUD  and 
DoD  decided  not  to  remove  the 
requirement  to  provide  information  on 
the  impact  the  implemented 
redevelopment  plan  would  have  on  the 
community  because  such  information  is 
necessary  for  HUD  to  complete  the 
required  review  of  the  adequacy  of  the 
redevelopment  plan  in  balancing 
homeless  and  economic  development 
needs.  The  provision  that  states  HUD 
may  require  homeless  representatives  to 
submit  certification  that  public  services 
and  utilities  are  adequate  has  been 
removed  from  this  rule  although  it 
remains  in  the  statute  (§  176.40(a)). 

6.  Development  of  the  Reuse  Plan 

One  commentor  asked  that  the  rule 
provide  some  guidelines  on  how  much 
monetary  or  material  property  should  be 
allocated  to  homeless  providers.  Others 
asked  for  more  guidance  on  how  to  deal 
with  notices  of  interest  from  homeless 


providers  that  ask  for  property  as  well 
as  funding.  Another  commentor  wanted 
more  guidance  on  who  should  take  part 
in  the  negotiations  between  the  LRA 
and  homeless  providers. 

Response:  Tne  Redevelopment  Act 
empowers  local  communities  by  placing 
responsibility  for  base  reuse  planning 
and  decisions  on  homeless  assistance  in 
the  hands  of  the  LRA,  an  entity  which 
represents  the  political  jurisdictions 
affected  by  the  closure  or  realignment. 
As  a  result,  decisions  on  how  much 
money  or  property  should  be  allocated 
to  homeless  providers,  how  an  LRA 
should  deal  with  notices  of  interest  that 
ask  for  property  as  well  as  funding,  and 
who  should  take  part  in  negotiations 
have  been  left  to  the  discretion  of  the 
LRA.  DoD  and  HUD  urge  LRAs  to 
consult  with  the  applicable  Military 
Department  during  the  plaiming  process 
on  the  feasibility  of  implementing  the 
LRA's  recommended  solutions  to 
address  gaps  in  the  Continuum  of  Care 
given  existing  property  disposal 
mechanisms. 

7.  Public  Participation/Review  of  the 
Reuse  Plan 

Several  requested  that  the 
requirement  that  the  draft  application  be 
made  available  for  public  review  and 
comment  throughout  the  process  be 
removed,  while  others  asked  that  the 
rule  require  more  general  public 
involvement  in  the  process. 

Response:  DoD  and  HUD  recognize 
that  requiring  LRAs  to  make  the  draft 
application  available  for  public  review 
at  all  times  could  hinder,  rather  than 
help,  the  process.  In  addition,  an  LRA 
is,  by  its  very  nature,  a  public  body  that 
is  accountable  to  the  constituency  it 
represents — the  communities  impacted 
by  the  closure  or  realignment.  Taking 
public  views  and  comments  into 
consideration  should  be  a  normal  part  of 
the  LRA's  reuse  planning  process. 
Accordingly,  the  requirement  that  the 
draft  application  be  made  available  for 
public  review  and  comment  throughout 
the  process  has  been  modified  to  require 
the  application  to  be  made  available 
periodically  during  the  process 
(§  176.20(c)(6)).  LRAs  will  still  be 
required  to  conduct  at  least  one  public 
hearing  on  the  application  prior  to  its 
submission  to  HUD  and  DoD.  DoD  and 
HUD  continue  to  strongly  support 
public  involvement  in  the  reuse 
planning  process  and  stress  that  this 
modification  should  not  be  interpreted 
as  lessening  the  need  for  an  open, 
public,  participatory  process. 

8.  HUD  Review  of  the  Application 

Several  asked  that  additional 
guidance  be  provided  on  what  criteria 
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HUD  will  use  to  determine  "balance" 
and  that  HUD's  review  include  sources 
in  addition  to  the  Consolidated  Plan. 
Others  asked  that  HUD's  review  be 
revised  to  reflect  the  local  community's 
determination  of  homeless  need, 
existing  services,  gaps  in  services,  and 
strategies  for  accommodation  of  these 
needs  within  the  redevelopment  plan. 
Still  others  felt  that  HUD's  review 
should  be  limited  to  a  determination  of 
whether  the  LRA  followed  the  correct 
procedures  in  developing  a 
redevelopment  plan.  Finally,  some 
asked  that  the  rule  stipulate  that  the 
redevelopment  plan  should  not  be 
viewed  as  the  comprehensive  solution 
to  homelessness  in  the  communities  in 
the  vicinity  of  the  installation,  but  as  a 
way  to  address  a  portion  of  those  needs. 

Response:  The  consolidated  Plan,  or 
any  other  existing  housing,  social 
service,  community,  economic,  or  other 
development  plan  adopieu  by  the 
political  jurisdictions  in  the  vicinity  of 
the  installation,  will  continue  to  be  used 
by  HUD  to  determine  if  the  LRA's 
redevelopment  plan  balances  in  an 
appropriate  manner  the  needs  of  the 
communities  in  the  vicinity  of  the 
installation  for  economic  redevelopment 
and  other  development  with  the  needs 
of  the  homeless.  HUD  and  DoD  agree 
that  using  a  community-developed 
assessment,  like  the  Consolidated  Plan, 
as  the  basis  for  this  review  is  in  keeping 
with  the  spirit  and  intent  of  the 
Redevelopment  Act — to  move  decisions 
on  homeless  assistance  from 
Washington  and  the  Federal  goverrunent 
to  the  local  community.  In  addition, 
HUD  believes  that  using  an  existing 
plan  is  preferable  to  mandating  the 
creation  of  new  documents.  Further,  to 
carry  out  its  duty  under  the 
Redevelopment  Act,  HUD  must  consider 
factors  beyond  whether  the  LRA 
followed  the  correct  procedures  in 
developing  a  redevelopment  plan. 
Additional  information  about  HUD's 
review  process  is  outlined  below.  It  may 
not  be  possible,  or  appropriate,  to  view 
the  redevelopment  plan  as  a 
comprehensive  solution  to 
homelessness.  In  response  to  public 
comments,  the  rule  has  been  revised  to 
clarify  that  the  redevelopment  plan  may 
meet  all  or  a  portion  of  the  needs  of  the 
homeless  (§  176.30(b)(2){i)  and 
§  176.35(b)(4)). 

9.  Plan  Implementation/Property 
Disposal 

One  commentor  requested  that  the 
rule  clarify  the  role  the  Military 
Department  plays  in  making  a  final 
decision  on  reuse  through  a  Record  of 
Decision  (ROD)  and  that  the  LRA  should 


be  provided  an  opportunity  to  appeal 
the  decision  of  HUD. 

Response:  As  a  result  of  recent 
amendments  to  the  Redevelopment  Act, 
a  new  section  clarifying  the  role  of  the 
Military  Department  has  been  added  at 
§  1 76.45(b)  of  this  rule.  Because  of  the 
role  of  the  Military  Department 
following  HUD  review  and  notification, 
as  expressed  in  §  176.45(b),  DoD  and 
HUD  believe  the  need  for  an  appeal 
process  has  been  overtaken  by  tlie 
amendments. 

Extent  of  Changes  to  the  Rule 

DoD  and  HUD  believe  that  the  process 
created  in  the  interim  final  rule  requires 
few  changes  as  evidenced  by  the  limited 
number  of  comments  received  on  the 
rule,  the  ease  with  which  LRAs  have 
been  complying  with  the  requirements 
set  out  in  the  rule,  and  most 
importantly,  by  the  content  of  the 
applications  that  have  been  submitted  to 
HUD  for  approval.  The  redevelopment 
plans  contained  in  the  applications  that 
have  been  submitted  have,  for  the  most 
part,  balanced  the  economic 
redevelopment  and  other  development 
needs  of  the  communities  in  the  vicinity 
of  the  installation  with  the  needs  of  the 
homeless  in  those  communities  in  an 
appropriate  manner.  As  a  result, 
extensive  changes  based  on  public 
comments  have  not  been  made. 
However,  changes  stemming  from  the 
recent  amendments  to  the 
Redevelopment  Act  have  been 
incorporated. 

HUD's  Review  Process 

Since  the  publication  of  the  interim 
final  rule,  the  area  that  has  raised  the 
most  questions  has  been  the  process 
HUD  uses  to  review  applications.  In 
accordance  with  the  procedures 
outlined  in  the  Redevelopment  Act,  the 
LRA  must  submit  to  HUD  and  DoD  an 
application  which  includes  a  copy  of 
the  redevelopment  plan  and  a  homeless 
assistance  submission.  HUD  reviews 
these  applications  and  notifies  DoD  and 
the  LRA  of  its  findings.  The  review 
criteria  used  by  HUD  are  outlined  in 
§  176.35(b)  of  this  rule. 

To  help  facilitate  the  completion  of 
approvable  applications,  HUD  works 
with  LRAs,  the  affected  communities, 
and  representatives  of  the  homeless 
throughout  the  development  of  the 
redevelopment  plan  and  application. 
HUD  is  available  to  provide  assistance 
to  LRAs  throughout  the  planning 
process.  Such  assistance  includes 
attending  LRA  workshops  held  under 
§  176.20(c)(3)  and  meeting  with  LRAs  at 
their  request  to  discuss  specific  issues. 

HUD  must  receive  the  LRA's 
application  no  later  than  270  days  from 


the  deadline  for  receipt  of  notices  of 
interest.  HUD's  headquarters  Base 
Redevelopment  Team,  and  the  local 
HUD  Field  Office  will  jointly  review  the 
applications  and  approve  or  disapprove 
the  LRA's  submission.  This  evaluation 
includes  a  completeness  review  to 
determine  if  all  the  required  elements 
have  been  submitted  by  the  LRA.  The 
HUD  Field  Office  will  contact  the  LRA 
regarding  any  elements  that  were 
omitted.  Next,  HUD  evaluates  if  the 
redevelopment  plan  balances  the 
economic  redevelopment  and  other 
development  needs  of  the  communities 
in  the  vicinity  of  the  installation  with 
the  needs  of  the  homeless  in  those 
conununities  in  an  appropriate  manner. 
Finally,  HUD  evaluates  the  legally 
binding  agreements  to  ensure  that  the 
terms  and  conditions  are  clearly 
articulated. 

To  assist  LRAs  with  completing  their 
applications  and  to  provide  more 
information  to  interested  parties  about 
the  Redevelopment  Act  process 
including  HUD's  review  process,  HUD 
has  developed  a  publication  called  the 
"Guidebook  on  Military  Base  Reuse  and 
Homeless  Assistance."  To  obtain  a  copy 
vmte  the  Department  of  Housing  and 
Urban  Development,  Base 
Redevelopment  Team,  75  Spring  Street, 
SW,  Atlanta,  GA  30303-3388  or  call 
(401)  331-5001  X2546  The  Guidebook 
is  also  available  on  the  World  Wide  Web 
at:  http://www.hud.gov/cpd/milbase. 

Statement  of  Determination  and 
Certifications 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action  i  i 
defined  under  section  3(0(1)  througti 
3(fl(4)  of  Executive  Order  12866. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  601) 

It  has  been  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Public  Law  104-13,  "Paperwork 
Reduction  Act  of  1995"  (44  U.S.C. 
Chapter  35) 

The  information  collection 
requirements  contained  in  §§176.20 
and  176.30  of  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  and  assigned  0MB 
control  number  2506-0154.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  the 
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collection  displays  a  valid  control 
number. 

List  of  Subjects  in  32  CFR  Part  176 

Community  development; 
Government  employees;  Military 
personnel;  Surplus  government 
property. 

Accordingly.  32  CFR  part  176  is 
revised  to  read  as  follows: 

PART  176— REVITALIZING  BASE 
CLOSURE  COMMUNITIES  AND 
COMMUNITY  ASSISTANCE- 
COMMUNITY  REDEVELOPMENT  AND 
HOMELESS  ASSISTANCE 

176.1     Purpose. 

176.5     Definitions. 

176.10    Applicabiity. 

176  15    Waivers  and  extensions  of 

deadlines. 
176.20    Overview  of  the  process. 
176  25    HUD's  negotiations  and 

consultations  with  the  LRA. 
176.30    LRA  application. 
176.35    HUD's  review  of  the  application. 
176.40    Adverse  determinations. 
176.45    Disposal  of  buildings  and  property. 
Authority:  10  U.S.C  2687  note. 

§176.1    Purpose. 

This  part  implements  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act,  as  amended 
(10  U.S.C.  2687  note),  which  instituted 
a  new  community-based  process  for 
addressing  the  needs  of  the  homeless  at 
base  closure  and  realignment  sites.  In. 
this  process,  Local  Redevelopment 
Authorities  (LRAs)  identify  interest 
from  homeless  providers  in  installation 
property  and  develop  a  redevelopment 
plan  for  the  installation  that  balances 
the  economic  redevelopment  and  other 
development  needs  of  the  communities 
in  the  vicinity  of  the  fnstallation  with 
the  needs  of  the  homeless  in  those 
communities.  The  Department  of 
Housing  and  Urban  Development  (HUD) 
reviews  the  LRA's  plan  to  see  that  an 
appropriate  balance  is  achieved.  This 
part  also  implements  the  process  for 
identifying  interest  from  State  and  focal 
entities  for  property  under  a  public 
benefit  transfer.  The  LRA  is  responsible 
for  concurrently  identifying  interest 
from  homeless  providers  and  State  and 
local  entities  interested  in  property 
under  a  public  benefit  transfer. 

§  176.5    O«finlttons. 

As  used  in  this  part: 

CERCLA.  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  (42 
U.S.C.  9601  et  seq.). 

Communities  in  the  vicinity  of  the 
installation.  The  communities  that 
constitute  the  poUtical  jurisdictions 


(other  than  the  State  in  which  the 
installation  is  located)  that  comprise  the 
LRA  for  the  installation.  If  no  LRA  is 
formed  at  the  local  level,  and  the  State 
is  serving  in  that  capacity,  the 
communities  in  the  vicinity  of  the 
installation  are  deemed  to  be  those 
pohtical  jurisdiction(s)  (other  than  the 
State)  in  which  the  installation  is 
located. 
Continuum  of  care  system. 

(1)  A  comprehensive  homeless 
assistance  system  that  includes: 

(i)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  condition  of  an  individual  or  family 
who  is  homeless,  or  whether  assistance 
is  necessary  to  prevent  an  individual  or 
family  from  becoming  homeless; 

(ii)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergency 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(ill)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  families 
who  are  not  prepared  to  make  the 
transition  to  independent  living; 

(iv)  Housing  with  or  without 
supportive  services  that  has  no 
established  limitation  on  the  amount  of 
time  of  residence  to  help  meet  long-term 
needs  of  homeless  individuals  and 
families;  and, 

(v)  Any  other  activity  that  cleM-ly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuiun  of  care. 

(2)  Supportive  services  are'services 
that  enable  homeless  persons  and 
families  to  move  through  the  continuum 
of  care  toward  independent  living. 
These  services  include,  but  are  not 
limited  to,  case  management,  housing 
counseling,  job  training  and  placement, 
primary  health  care,  mental  health 
services,  substance  abuse  treatment, 
child  care,  transportation,  emergency 
food  and  clothing  family  violence 
services,  education  services,  moving 
services,  assistance  in  obtaining 
entitlements,  and  referral  to  veterans 
services  and  legal  services. 

Consolidated  Plan.  The  plan  prepared 
in  accordance  with  the  requirements  of 
24  CFR  part  91. 

Day.  One  calendar  day  including 
weekends  and  holidays. 

DoD.  Department  of  Defense. 

HHS.  Department  of  Health  and 
Human  Services. 

Homeless  person. 

(1)  An  individual  or  family  who  lacks 
a  fixed,  regular,  and  adequate  nighttime 
residence;  and 

(2)  An  individual  or  family  who  has 
a  primary  nighttime  residence  that  is: 


(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  instituUonaUzed;  or, 

(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as,  a 
regular  sleeping  accommodation  for 
human  beings. 

(3)  This  term  does  not  include  any 
individual  imprisoned  or  otherwise 
detained  imder  an  Act  of  the  Congress 
or  a  State  law. 

HUD.  Etepartment  of  Housing  and 
Urban  Development. 

Installation.  A  base,  camp,  post, 
station,  yard,  center,  homeport  facility 
for  any  ship  or  other  activity  imder  the 
jurisdiction  of  DoD,  including  any 
leased  facility,  that  is  approved  for 
closiu^  or  realignment  under  the  Base 
Closure  and  Realignment  Act  of  1988 
(Pub.  L.  100-526).  as  amended,  or  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Pub.  L.  101-510).  as 
amended  (both  at  10  U.S.C.  2687,  note). 

Local  redevelopment  authority  (LRA). 
Any  authority  or  instrumentahty 
established  by  State  or  local  government 
and  recognized  by  the  Secretary  of 
Defense,  through  the  Office  of  Economic 
Adjustment,  as  the  entity  responsible  for 
developing  the  redevelopment  plan 
with  respect  to  the  installation  or  for 
directing  implementation  of  the  plan. 

NEPA.  National  Environmental  Policy 
Act  of  1969  (42  U.S.C.  4320). 

OEA.  Office  of  Economic  Adjustment, 
Department  of  Defense. 

Private  nonprofit  organization.  An 
organization,  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual;  that  has  a  voluntary  board; 
that  has  an  accounting  system  or  has 
designated  an  entity  that  will  maintain 
a  functioning  accoimting  system  for  the 
organization  in  accordance  with 
generally  accepted  accoimting 
procedures;  and  that  practices 
nondiscrimination  in  the  provision  of 
assistance. 

Public  benefit  transfer.  The  transfer  of 
surplus  military  property  for  a  specified 
public  purpose  at  up  to  a  100-percent 
discoimt  in  accordance  with  40  U.S.C. 
471  et  seq.  or  49  U.S.C.  47151-47153. 

Redevelopment  plan.  A  plan  that  is 
agreed  by  the  LRA  with  respect  to  the 
installation  and  provides  for  the  reuse 
or  redevelopment  of  the  real  property 
and  personal  property  of  the  installation 
that  is  available  for  such  reuse  and 
redevelopment  as  a  result  of  the  closiu^ 
of  the  installation. 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1,  1997  /  Rules  and  Regulations  35347 


Representative(s)  of  the  homeless.  A 
State  or  local  government  agency  or 
private  nonprofit  organization, 
including  a  homeless  assistance 
planning  board,  that  provides  or 
proposes  to  provide  services  to  the 
homeless. 

Substantially  equivalent.  Property 
that  is  ^anctionally  suitable  to  substitute 
for  property  referred  to  in  an  approved 
Title  V  application.  For  example,  if  the 
representative  of  the  homeless  had  an 
approved  Title  V  application  for  a 
building  that  would  accommodate  100 
homeless  persons  in  an  emergency 
shelter,  the  replacement  facility  would 
also  have  to  accommodate  100  at  a 
comparable  cost  for  renovation. 

Substantially  equivalent  funding. 
Sufficient  funding  to  acquire  a 
substantially  equivalent  facility. 

Surplus  property.  Any  excess 
property  not  required  for  the  needs  and 
the  discharge  of  the  responsibilities  of 
all  Federal  Agencies.  Authority  to  make 
this  determination,  after  screening  with 
all  Federal  Agencies,  rests  with  the 
Military  Departments. 

Title  V.  Title  V  of  the  Steward  B. 
McKinney  Homeless  Assistance  Act  of 
1987  (42  U.S.C.  11411)  as  amended  by 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L.  103-160). 

Urban  county.  A  county  within  a 
metropolitan  area  as  defined  at  24  CFR 
570.3. 

§176.10    Applicability. 

(a)  General.  This  part  applies  to  all 
installations  that  are  approved  for 
closure/realignment  by  the  President 
and  Congress  under  Pub.  L.  101-510 
after  October  25,  1994. 

(b)  Request  for  inclusion  under  this 
process.  This  part  also  applies  to 
installations  that  were  approved  for 
closure/realignment  under  either  Public 
Law  100-526  or  Public  Law  101-510 
prior  to  October  25,  1994  and  for  which 
an  LRA  submitted  a  request  for 
inclusion  under  this  part  to  DoD  by 
December  24,  1994.  A  list  of  such 
requests  was  published  in  the  Federal 
Register  on  May  30,  1995  (60  FR  28089). 

(1)  For  installations  with  Title  V 
applications  pending  but  not  approved 
before  October  25.  1994,  the  LRA  shall 
consider  and  specifically  address  any 
application  for  use  of  buildings  and 
property  to  assist  the  homeless  that 
were  received  by  HHS  prior  to  October 
25,  1994,  and  were  spending  with  the 
Secretary  of  HHS  on  that  date.  These 
pending  requests  shall  be  addressed  in 
the  LRA's  homeless  assistance 
submission. 

(2)  For  installations  with  Title  V 
applications  approved  before  October 
25,  1994  where  there  is  an  approved 


Title  V  application,  but  property  has  not 
been  assigned  or  otherwise  disposed  of 
by  the  Military  Department,  the  LRA 
must  ensure  that  its  homeless  assistance 
submission  provides  the  Tide  V 
applicant  with: 

(i)  The  property  requested; 

(ii)  Properties,  on  or  off  the 
installation,  that  are  substantially 
equivalent  to  those  requested; 

(iii)  Sufficient  funding  to  acquire  such 
substantially  equivalent  properties; 

(iv)  Services  and  activities  that  meet 
the  needs  identified  in  the  application; 
or, 

(v)  A  combination  of  the  properties, 
funding,  and  services  and  activities 
described  in  §  176.10(b)(2)(i)-(iv)  of  this 
part. 

(c)  Revised  Title  V  process.  All  other 
installations  approved  for  closure  or 
realignment  under  either  Public  Law 
100-526  or  Public  Law  101-510  prior  to 
October  25,  1994,  for  which  there  was 
no  request  for  consideration  under  this 
part,  are  covered  by  the  process 
stipulated  under  Title  V.  Buildings  or 
property  that  were  transferred  or  leased 
for  homeless  use  under  Title  V  prior  to 
October  25,  1994,  may  not  be 
reconsidered  under  this  part. 

§176.15    Waivers  and  extensions  Of 
deadlines. 

(a)  After  consultation  with  the  LRA 
and  HUD,  and  upon  a  finding  that  it  is 
in  the  interest  of  the  communities 
affected  by  the  closure/realigmnent  of 
the  installation,  DoD,  through  the 
Director  of  the  Office  of  Economic 
Adjustment,  may  extend  or  postpone 
any  deadline  contained  in  this  part. 

(b)  Upon  completion  of  a 
determination  and  finding  of  good 
cause,  and  except  for  deadlines  and 
actions  required  on  the  part  of  DoD, 
HUD  may  waive  any  provision  of 

§§  176.20  through  176.45  of  this  part  in 
any  particular  case,  subject  only  to 
statutory  limitations. 

§  1 76.20    Overview  of  the  process. 

(a)  Recognition  of  the  LRA.  As  soon  as 
practicable  after  the  list  of  installations 
recommended  for  closure  or 
realignment  is  approved,  DoD.  through 
OEA.  will  recognize  an  LRA  for  the 
installation.  Upon  recognition,  OEA 
shall  publish  the  name,  address,  and 
point  of  contact  for  the  LRA  in  the 
Federal  Register  and  in  a  newspaper  of 
general  circulation  in  the  communities 
in  the  vicinity  of  the  installation. 

(b)  Responsibilities  of  the  Military 
Department.  The  Military  Department 
shall  make  installation  properties 
available  to  other  DoD  components  and 
Federal  agencies  in  accordance  with  the 
procedures  set  out  at  32  CFR  part  175. 


The  Military  Department  will  keep  the 
LRA  informed  of  other  Federal  interest 
in  the  property  during  this  process. 
Upon  completion  of  this  process  the 
Militar)'  Department  will  notify  HUD 
and  either  the  LRA  or  the  Chief 
Executive  Officer  of  the  State,  as 
appropriate,  and  publish  a  list  of 
surplus  property  on  the  installation  that 
will  be  available  for  reuse  in  the  Federal 
Register  and  a  newspaper  of  general 
circulation  in  the  communities  in  the 
vicinity  of  the  installation. 

(c)  Responsibilities  of  the  LRA.  The 
LRA  should  begin  to  conduct  outreach 
efforts  with  respect  to  the  installation  as 
soon  as  is  practicable  after  the  date  of 
approval  of  closure/realignment  of  the 
installation.  The  local  reuse  planning 
process  must  begin  no  later  than  the 
date  of  the  Military  Departments 
Federal  Register  publication  of 
available  property  described  at 
§  176.20(b).  For  those  installations  that 
began  the  process  described  in  this  part 
prior  to  August  17,  1995,  HUD  will,  on 
a  case-by«<ftse  basis,  determine  whether 
the  statutory  requirements  have  been 
fulfilled  and  whether  any  additional 
requirements  listed  in  this  part  should 
be  required.  Upon  the  Federal  Register 
publication  described  in  §  176.20(b),  the 
LRA  shall: 

(1)  Publish,  within  30  days,  in  a 
newspaper  of  general  circulation  in  the 
communities  in  the  vicinity  of  the 
installation,  the  time  period  during 
which  the  LRA  will  receive  notices  of 
interest  from  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties. 
This  publication  shall  include  the  name, 
address,  telephone  number  and  the 
point  of  contact  for  the  LRA  who  can 
provide  information  on  the  prescribed 
form  and  contents  of  the  notices  of 
interest.  The  LRA  shall  notify  DoD  of 
the  deadline  specified  for  receipt  of 
notices  of  interest.  LRAs  are  strongly 
encouraged  to  make  this  publication  as 
soon  as  possible  within  the  permissible 
30  day  period  in  order  to  expedite  the 
closure  process. 

(i)  In  addition,  the  LRA  has  the  option 
to  conduct  an  informal  solicitation  of 
notices  of  interest  from  public  and  non- 
profit entities  interested  in  obtaining 
property  via  a  public  benefit  transfer 
other  than  a  homeless  assistance 
conveyance  under  either  40  U.S.C.  471 
et.  seq.  or  49  U.S.C.  47151-47153.  As 
part  of  such  a  solicitation,  the  LRA  may 
wish  to  request  that  interested  entities 
submit  a  description  of  the  proposed 
use  to  the  LRA  and  the  sponsoring 
Federal  agency. 

(ii)  For  all  installations  selected  for 
closure  or  realignment  prior  to  1995  that 
elected  to  proceed  under  Public  Law 
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103-421.  the  LRA  shall  accept  notices  of 
interest  for  not  less  than  30  days. 

(iii)  For  installations  selected  for 
closure  or  realignment  in  1995  or 
thereafter,  notices  of  interest  shall  be 
accepted  for  a  minimum  of  90  days  and 
not  more  than  180  days  after  the  LRA's 
publication  under  §  176.20(c)(1). 

(2)  Prescribe  the  form  and  contents  of 
notices  of  interest. 

(i)  The  LRA  may  not  release  to  the 
public  any  information  regarding  the 
capacity  of  the  representative  of  the 
homeless  to  carry  out  its  program,  a 
description  of  the  organization,  or  its 
financial  plan  for  implementing  the 
program,  without  the  consent  of  the 
representative  of  the  homeless 
concerned,  unless  such  release  is 
authorized  under  Federal  law  and  under 
the  law  of  the  State  and  communities  in 
which  the  installation  concerned  is 
located.  The  identity  of  the 
representative  of  die  homeless  may  be 
disclosed. 

(ii)  The  notices  of  interest  from 
representatives  of  the  homeless  must 
include: 

(A)  A  description  of  the  homeless 
assistance  program  proposed,  including 
the  purposes  to  which  the  property  or 
facility  will  be  put,  which  may  include 
uses  such  as  supportive  services,  job 
and  skills  training,  employment 
programs,  shelters,  transitional  housing 
or  housing  with  no  established 
limitation  on  the  amount  of  time  of 
residence,  food  and  clothing  banks, 
treatment  facilities,  or  any  other  activity 
which  clearly  meets  an  identified  need 
of  the  homeless  and  fills  a  gap  in  the 
continuum  of  care; 

(B)  A  description  of  the  need  for  the 
program; 

f      (C)  A  description  of  the  extent  to 
which  the  program  is  or  will  be 
coordinated  with  other  homeless 
assistance  programs  in  the  comniunities 
in  the  vicinity  of  the  installation: 

(D)  Infomjation  about  the  physical 
requirements  necessary  to  carry  out  the 
program  including  a  description  of  the 
buildings  and  property  at  the 
installation  that  are  necessary  to  carry 
out  the  program; 

(E)  A  description  of  the  financial  plan, 
the  organization,  and  the  organizational 
capacity  of  the  representative  of, the 
homeless  to  carry  out  the  program;  and, 

(F)  An  assessment  of  the  time 
required  to  start  carrying  out  the 
program. 

(iii)  The  notices  of  interest  from 
entities  other  than  representatives  of  the 
homeless  should  specify  the  name  of  the 
entity  and  specific  interest  in  property 
or  facilities  along  with  a  description  of 
—the  planned  use. 


(3)  In  addition  to  the  notice  required 
under  §  176.20(c)(1),  undertake  outreach 
efforts  to  representatives  of  the 
homeless  by  contacting  local 
government  officials  and  other  persons 
or  entities  that  may  be  interested  in 
assisting  the  homeless  within  the 
vicinity  of  the  installation. 

(i)  The  LRA  may  invite  persons  and 
organizations  identified  on  the  HUD  list 
of  representatives  of  the  homeless  and 
any  other  representatives  of  the 
homeless  with  which  the  LRA  is 
familiar,  operating  in  the  vicinity  of  the 
installation,  to  the  workshop  described 
in§176.20(c)(3)(ii). 

(ii)  The  LRA,  in  coordination  with  the 
Military  Department  and  HUD,  shall 
conduct  at  least  one  workshop  where 
representatives  of  the  homeless  have  an 
opportunity  to: 

lA)  Learn  about  the  closure/ 
realignment  and  disposal  process; 

(B)  Tour  the  buildings  and  properties 
available  either  on  or  off  the 
installation; 

(C)  Leam  about  the  LRA's  process  and 
schedule  for  receiving  notices  of  interest 
as  guided  by  §  176.20(c)(2);  and, 

U))  Leam  about  any  known  land  use 
constraints  affecting  the  available 
property  and  buildings. 

(iii)  The  LRA  should  meet  with 
representatives  of  the  homeless  that 
express  interest  in  discussing  possible 
uses  for  these  properties  to  alleviate 
gaps  in  the  continuum  of  care. 

l4)  Consider  various  properties  in 
response  to  the  notices  of  interest.  The 
LRA  may  consider  property  that  is 
located  off  the  installation. 

(5)  Develop  an  application,  including 
the  redevelopment  plan  and  homeless 
assistance  submission,  explaining  how 
the  LRA  proposes  to  address  the  needs 
of  the  homeless.  This  application  shall 
consider  the  notices  of  interest  received 
from  State  and  local  governments, 
representatives  of  the  homeless,  and 
other  interested  parties.  This  shall 
include,  but  not  be  liOnted  to,  entities 
eligible  for  public  ben^t  transfers 
under  either  40  U.S.^^71  et.  seq.,  or  49 
U.S.C.  47151-47153;  repkresentatives  of 
the  homeless;  commercial,  industrial, 
and  residential  development  interests; 
and  other  interests.  From  the  deadline 
date  for  receipt  of  notices  of  interest 
described  at  §  176.20(c)(1),  the  LRA 
shall  have  270  days  to  complete  and 
submit  the  LRA  application  to  the 
appropriate  Military  Department  and 
HUD.  The  application  requirements  are 
described  at  §176.30. 

(6)  Make  the  draft  application 
available  to  the  public  for  review  and 
comment  periodically  during  the 
process  of  developing  the  application. 
The  LRA  must  conduct  at  least  one 


public  hearing  on  the  application  prior 
to  its  submission  to  HUD  and  the 
appropriate  Military  Department.  A 
summary  of  the  public  comments 
received  during  the  process  of 
developing  the  application  shall  be 
included  in  the  application  when  it  is 
submitted. 

(d)  Public  benefit  transfer  screening. 
The  LRA  should,  while  conducting  its 
outreach  efforts,  work  with  the  Federal 
agencies  that  sponsor  public  benefit 
transfers  under  either  40  U.S.C.  471  et. 
seq.  or  49  U.S.C.  47151-47153.  Those 
agencies  can  provide  a  list  of  parties  in 
the  vicinity  of  the  installation  that  might 
be  interested  in  and  eligible  for  public 
benefit  transfers.  The  LRA  should  make 
a  reasonable  effort  to  inform  such 
parties  of  the  availability  of  the  property 
and  incorporate  their  interests  within 
the  planning  process.  Actual  recipients 
of  property  are  to  be  determined  by 
sponsoring  Federal  agency.  The  Military 
IJepartments  shall  notify  sponsoring 
Federal  agencies  about  property  that  is 
available  based  on  the  community 
redevelopment  plan  and  keep  the  LRA 
apprised  of  any  expressions  of  interest. 
Such  expressions  of  interest  are  not 
required  to  be  incorporated  into  the 
redevelopment  plan,  but  must  be 
considered. 

§  176.25    HUD'S  negotiations  and 
consultations  with  the  LRA. 

HUD  may  negotiate  and  consult  with 
the  LRA  before  and  during  the  course  of 
preparation  of  the  LRA's  application 
and  during  HUD's  review  thereof  with 
a  view  toward  avoiding  any  preliminary 
determination  that  the  application  does 
not  meet  any  requirement  of  this  part. 
LRAs  are  encouraged  to  contact  HUD  for 
a  list  of  persons  and  organizations  that 
are  representatives  of  the  homeless 
operating  in  the  vicinity  of  the 
installation. 

§176.30    LRA  application. 

(a)  Redevelopment  plan.  A  copy  of  the 
redevelopment  plan  shall  be  part  of  the 
application. 

fb)  Homeless  assistance  submission. 
This  component  of  the  application  shall 
include  the  following; 

(1)  Information  about  homelessness  in 
the  communities  in  the  vicinity  of  the 
installation. 

(i)  A  list  of  all  the  political 
jurisdictions  which  comprise  the  LRA. 

(ii)  A  description  of  the  unmet  need 
in  the  continuum  of  care  system  within 
each  political  jurisdiction,  which 
should  include  information  about  any 
gaps  that  exist  in  the  continuum  of  care 
for  particular  homeless  subpopiilations. 
The  source  for  this  information  shall 
depend  upon  the  size  and  nature  of  the 
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political  jurisdictions(s)  that  comprise 
the  LRA.  LRAs  representing: 

(A)  Political  jurisdictions  that  eu^ 
required  to  submit  a  Consolidated  Plan 
shall  include  a  copy  of  their  Homeless 
and  Special  Needs  Population  Table 
(Table  1),  Priority  Homeless  Needs 
Assessment  Table  (Table  2),  and 
narrative  description  thereof  from  that 
Consolidated  Plan,  including  the 
inventory  of  facilities  and  services  that 
assist  the  homeless  in  the  jurisdiction. 

(B)  Political  jurisdictions  that  are  part 
of  an  urban  county  that  is  required  to 
submit  a  Consolidated  Plan  shall 
include  a  copy  of  their  Homeless  and 
Special  Needs  Population  Table  (Table 
1),  Priority  Homeless  Needs  Assessment 
Table  (Table  2),  and  narrative 
description  thereof  from  that 
Consolidated  Plan,  including  the 
inventory  of  facilities  and  services  that 
assist  the  homeless  in  the  jurisdiction. 
In  addition,  the  LRA  shall  explain  what 
portion  of  the  homeless  population  and 
subpopulations  described  in  the 
Consolidated  Plan  are  attributable  to  the 
political  jurisdiction  it  represents. 

(C)  A  political  jurisdiction  not 
described  by  §  176.30(b)(l)(ii)(A)  or 
§  176.30(b)(l)(ii){B)  shall  submit  a 
narrative  description  of  what  it 
perceives  to  be  the  homeless  population 
within  the  jurisdiction  and  a  brief 
inventory  of  the  facilities  and  services 
that  assist  homeless  persons  and 
families  within  the  jurisdiction.  LRAs 
that  represent  these  jurisdictions  are  not 
required  to  conduct  surveys  of  the 
homeless  population. 

(2)  Notices  of  interest  proposing 
assistance  to  homeless  persons  and/or 
families. 

(i)  A  description  of  the  proposed 
activities  to  be  carried  out  on  or  off  the 
installation  and  a  discussion  of  how 
these  activities  meet  a  portion  or  all  of 
the  needs  of  the  homeless  by  addressing 
the  gaps  in  the  continuum  of  care.  The 
activities  need  not  be  limited  to 
expressions  of  interest  in  property,  but 
may  also  include  discussions  of  how 
economic  redevelopment  may  benefit 
the  homeless; 

(ii)  A  copy  of  each  notice  of  interest 
from  representatives  of  the  homeless  for 
use  of  buildings  and  property  and  a 
description  of  the  maimer  in  which  the 
LRA's  application  addresses  the  need 
expressed  in  each  notice  of  interest.  If 
the  LRA  determines  that  a  particular 
notice  of  interest  should  not  be  awarded 
property,  an  explanation  of  why  the 
LRA  determined  not  to  support  that 
notice  of  interest,  the  reasons  for  which 
may  include  the  impact  of  the  program 
contained  in  the  notice  of  interest  on  the 
community  as  described  in 
§175.30(b)(2)(iii);and. 


(iii)  A  description  of  the  impact  that 
the  implemented  redevelopment  plan 
will  have  on  the  community.  This  shall 
include  information  on  how  the  LRA's 
redevelopment  plan  might  impact  the 
character  of  existing  neighborhoods 
adjacent  to  the  properties  proposed  to 
be  used  to  assist  the  homeless  and 
should  discuss  alternative  plans.  Impact 
on  schools,  social  services, 
transportation,  infrastructure,  and 
concentration  of  minorities  and/or  low 
income  persons  shall  also  be  discussed 

(3)  Legally  binding  agreements  for 
buildings,  property,  funding,  and/or 
services. 

(i)  A  copy  of  the  legally  binding 
agreements  that  the  LRA  proposes  to 
enter  into  with  the  representative(s)  of 
the  homeless  selected  by  the  LRA  to 
implement  homeless  programs  that  fill 
gaps  in  the  existing  continuum  of  care. 
The  legally  binding  agreements  shall 
provide  for  a  process  for  negotiating 
alternative  arrangements  in  the  event 
that  an  enviromnental  analysis 
conducted  under  §  176.45(b)  indicates 
that  any  property  identified  for  transfer 
in  the  agreement  is  not  suitable  for  the 
intended  purpose.  Where  the  balance 
determined  in  accordance  with 
§  176.30(b)(4)  provides  for  the  use  of 
installation  property  as  a  homeless 
assistance  facility,  legally  binding 
agreements  must  provide  for  the 
reversion  or  transfer,  either  to  the  LRA 
or  to  another  entity  or  entities,  of  the 
buildings  and  property  in  the  event  they 
cease  to  be  used  for  the  homeless.  In 
cases  where  the  balance  proposed  by  the 
LRA  does  not  include  the  use  of 
buildings  or  property  on  the 
installation,  the  legally  binding 
agreements  need  not  be  tied  to  the  use 
of  specific  real  property  and  need  not 
include  a  reverter  clause.  Legally 
binding  agreements  shall  be 
accompanied  by  a  legal  opinion  of  the 
chief  legal  advisor  of  the  LRA  or 
political  jurisdiction  or  jurisdictions 
which  will  be  executing  the  legally 
binding  agreements  that  the  legally 
binding  agreements,  when  executed, 
will  constitute  legal,  valid,  bmding,  and 
enforceable  obligations  on  the  parties 
thereto; 

(ii)  A  description  of  how  buildings, 
property,  funding,  and/or  services  either 
on  or  off  the  installation  will  be  used  to 
fill  some  of  the  gaps  in  the  current 
continuum  of  care  system  and  an 
explanation  of  the  suitability  of  the 
buildings  and  property  for  that  use;  and, 

(iii)  Information  on  the  availability  of 
general  services  such  as  transportation, 
police,  and  fire  protection,  and  a 
discussion  of  infrastructure  such  as 
water,  sewer,  and  electricity  in  the 


vicinity  of  the  proposed  homeless 
activity  at  the  installation. 

(4)  An  assessment  of  the  balance  with 
economic  and  other  development  needs. 

(i)  An  assessment  of  the  maimer  in 
which  the  application  balances  the 
expressed  needs  of  the  homeless  and  the 
needs  of  the  communities  comprising 
the  LRA  for  economic  redevelopment 
and  other  development;  and 

(ii)  An  explanation  of  how  the  LRA's 
application  is  consistent  with  the 
appropriate  Consolidated  Plan(s)  or  any 
other  existing  housing,  social  service, 
community,  economic,  or  other 
development  plans  adopted  by  the 
jurisdictions  in  the  vicinity  of  the 
installation. 

(5)  A  description  of  the  outreach 
undertaken  by  the  LRA.  The  LRA  shall 
explain  how  the  outreach  requirements 
described  at  §  176.20(c)(1)  and 

§  176.20(c)(3)  have  been  fulfilled.  This 
explanation  shall  include  a  list  of  the 
representatives  of  the  homeless  the  LRA 
contacted  during  the  outreach  process. 

(c)  Public  comments.  The  LRA 
application  shall  include  the  materials 
described  at  §  176.20(c)(6).  These 
materials  shall  be  prefaced  with  an 
overview  of  the  citizen  participation 
process  observed  in  preparing  the 
application. 

§  176.35    HUD'S  review  of  the  application. 

(a)  Timing.  HUD  shall  complete  a 
review  of  each  application  no  later  than 
60  days  after  its  receipt  of  a  completed 
application. 

(b)  Standards  of  review.  The  purpose 
of  the  review  is  to  determine  whether 
the  application  is  complete  and.  with 
respect  to  the  expressed  interest  and 
requests  of  representatives  of  the 
homeless,  whether  the  application: 

(1)  Need.  Takes  into  consideration  the 
size  and  nature  of  the  homeless 
population  in  the  communities  in  the 
vicinity  of  the  installation,  the 
availability  of  existing  services  in  such 
communities  to  meet  the  needs  of  the 
homeless  in  such  communities,  and  the 
suitability  of  the  buildings  and  property 
covered  by  the  application  for  use  and 
needs  of  the  homeless  in  such 
communities.  HUD  will  take  into 
consideration  the  size  and  nature  of  the 
installation  in  reviewing  the  needs  of 
the  homeless  population  in  the 
communities  in  the  vicinity  of  the 
installation. 

(2)  Impact  of  notices  of  interest.  Takes 
into  consideration  any  economic  impact 
of  the  homeless  assistance  under  the 
plan  on  the  communities  in  the  vicinity 
of  the  installation,  including; 

(i)  Whether  the  plan  is  feasible  in 
light  of  demands  that  would  be  placed 
on  available  social  services,  police  and 
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fire  protection,  and  infrastructxKe  in  the 
community,  and, 

(ii)  Whether  the  selected  notices  of 
interest  are  consistent  with  the 
Consolidated  Plan(s)  of  any  other 
existing  housing,  social  service, 
community  economic,  or  other 
development  plans  adopted  by  the 
political  jurisdictions  in  the  vicinity  of 
the  installation. 

(3)  Legally  binding  agreements. 
Specifies  the  manner  in  which  the 
buildings,  property,  funding,  and/or 
services  on  or  off  the  installation  will  be 
made  available  for  homeless  assistance 
purposes.  HUD  will  review  each  legally 
binding  agreement  to  verify  that: 

(i)  They  include  all  the  documents 
legally  required  to  complete  the 
transactions  necessary  to  realize  the 
homeless  use(s)  described  in  the 
application: 

(ii)  They  include  all  appropriate  terms 
and  conditions; 

(iii)  They  address  the  full  range  of 
contingencies  including  those  described 
at§176.30(b)(3)(i): 

(iv)  They  stipulate  that  the  buildings, 
property,  funding,  and/ or  services  will 
be  made  available  to  the  representatives 
of  the  homeless  in  a  timely  fashion;  and, 

(v)  They  are  accompanied  by  a  legal 
opinion  of  the  chief  legal  advisor  of  the 
LRA  or  political  jurisdiction  or 
jurisdictions  which  will  be  executing 
the  legally  binding  agreements  that  the 
legally  binding  agreements  will,  when 
executed,  constitute  legal,  valid, 
binding,  and  enforceable  obligations  on 
the  parties  thereto. 

(4)  Balance.  Balances  in  an 
appropriate  manner  a  portion  or  all  of 
the  needs  of  the  communities  in  the 
vicinity  or  the  installation  for  economic 
redevelopment  and  other  development 
with  the  needs  of  the  homeless  in  such 
communities. 

(5)  Outreach.  Was  develof)ed  in 
consultation  with  representatives  of  the 
homeless  and  the  homeless  assistance 
planning  boards,  if  any,  in  the 
communities  in  the  vicinity  of  the 
installation  and  whether  the  outreach 
requirements  described  at  §  176.20(c)(1) 
and  §  176^0(c)(3)  have  been  fulfilled  by 
the  LRA. 

(c)  Notice  of  determination.  (1)  HUD 
shall,  no  later  than  the  60th  day  after  its 
receipt  of  the  application,  unless  such 
deadline  is  extended  pursuant  to 
§  176.15(a),  send  written  notification 
both  to  DoD  and  the  LRA  of  its 
preliminary  determination  that  the 
application  meets  or  fails  to  meet  the 
requirements  of  §  176.35fb).  If  the 
application  fails  to  meet  the 
requirements.  HUD  will  send  the  LRA: 

U)  A  summary  of  the  deficiencies  in 
the  application; 


(ii)  An  explanation  of  the 
determination;  and, 

(iii)  A  statement  of  how  the  LRA  must 
address  the  determinations. 

(2)  In  the  event  that  no  application  is 
submitted  and  no  extension  is  requested 
as  of  the  deadline  specified  in 
§  176.20(c)(5).  and  the  State  does  not 
accept  within  30  days  a  DoD  written 
request  to  become  recognized  as  the 
LRA,  the  absence  of  such  application 
will  trigger  an  adverse  determination  by 
HUD  effective  on  the  date  of  the  lapsed 
deadline.  Under  these  conditions,  HUD 
will  follow  the  process  described  at 
§176.40. 

(d)  Opportunity  to  cure.  (1)  The  LRA 
shall  have  90  days  from  its  receipt  of  the 
notice  of  preliminary  determination 
under  §  176.35(c)(1)  within  which  to 
submit  to  HUD  and  DoD  a  revised 
application  which  addresses  the 
determinations  listed  in  the  notice. 
Failure  to  submit  a  revised  application 
shall  result  in  a  final  determination, 
effective  90  days  from  the  LRA's  receipt 
of  the  preliminary  determination,  that 
the  redevelopment  plan  fails  to  meet  the 
requirements  of  §  176.35(b). 

12)  HUD  shall,  within  30  days  of  its 
receipt  of  the  LRA's  resubmission  send 
written  notification  of  its  final 
determination  of  whether  the 
application  meets  the  requirements  of 
§  176.35(b)  to  both  DOD  and  the  LRA. 

§  176.40    Adverse  detenninattons. 

(a)  Review  and  consultation.  If  the 
resubmission  fails  to  meet  the 
requirements  of  §  176.35(b)  or  if  no 
resubmission  is  received,  HUD  will 
review  the  original  application, 
including  the  notices  of  interest 
submitted  by  representatives  of  the 
homeless.  In  addition,  in  such  instances 
or  when  no  original  application  has 
been  submitted,  HUD: 

(1)  Shall  consult  with  the 
representatives  of  the  homeless,  if  any. 
for  purposes  of  evaluation  the 
continuing  interest  of  such 
representatives  in  the  use  of  buildings 
or  property  at  the  installation  to  assist 
the  homeless; 

(2)  May  consult  with  the  applicable 
Military  Department  regarding  the 
suitability  of  the  buildings  and  property 
at  the  installation  for  use  to  assist  the 
homeless;  and, 

(3)  May  consult  with  representatives 
of  the  homeless  and  other  parties  as 
necessary. 

(b)  Notice  of  decision.  (1)  Within  90 
days  of  receipt  of  an  LRA's  revised 
application  which  HUD  determines 
does  not  meet  the  requirements  of 

§  176.35(b).  HUD  shall,  based  upon  its 
reviews  and  consultations  under 
§  176.40(a): 


(i)  Notify  DoD  and  the  LRA  of  the 
buildings  and  property  at  the 
installation  that  HUD  determines  are 
suitable  for  use  to  assist  the  homeless, 
and; 

(ii)  Notify  DoD  and  the  LRA  of  the 
extent  to  which  the  revised 
redevelopment  plan  meets  the  criteria 
set  forth  in  §  176.35(b). 

(2)  In  the  event  that  an  LRA  does  not 
submit  a  revised  redevelopment  plan 
under  §  176.35(d),  HUD  shall,  based 
upon  its  reviews  and  consultations 
under  §  176.40(a).  notify  DoD  and  the 
LRA  of  the  buildings  and  property  at  the 
installation  that  HUD  determines  are 
suitable  for  use  to  assist  the  homeless, 
either 

(i)  Within  190  days  after  HUD  sends 
its  notice  of  preliminary  adverse 
determination  under  §  176.35(c)(1).  if  an 
LRA  has  not  submitted  a  revised 
redevelopment  plan;  or 

(ii)  Within  390  days  after  the  Military 
Department's  Federal  Register 
publication  of  available  property  under 
§  176.20(b),  if  no  redevelopment  plan 
has  been  received  and  no  extension  has 
been  approved. 

§  1 76.45    Disposal  of  buildings  and 
property. 

(a)  Pugiic  benefit  transfer  screening. 
Not  later  than  the  LRA's  submission  of 
its  redevelopment  plan  to  DoD  and 
HUD,  the  Military  Development  will 
conduct  an  official  public  benefit 
transfer  screening  in  accordance  with 
the  Federal  Property  Management 
Regulations  (41  CFR  101^7.303-2) 
based  upon  the  uses  identified  in  the 
redevelopment  plan.  Federal  sponsoring 
agencies  shall  notify  eligible  applicants 
that  any  request  for  property  must  be 
consistent  with  the  uses  identified  in 
the  redevelopment  plan.  At  the  request 
of  the  LRA,  die  Military  Department 
may  conduct  the  official  State  and  local 
public  benefit  screening  at  any  time 
after  the  publication  of  available 
property  described  at  §  176.20(b). 

(b)  Environmental  analysis.  Prior  to 
disposal  of  any  real  property,  the 
Military  Department  shall,  consistent 
with  NEPA  and  section  2905  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  (10  U.S.C.  2687 
note),  complete  an  environmental 
impact  analysis  of  all  reasonable 
disposal  alternatives.  The  Military 
Department  shall  consult  with  the  LRA 
throughout  the  environmental  impact 
analysis  process  to  ensure  both  that  the 
LRA  is  provided  the  most  current 
environmental  information  available 
concerning  the  installation,  and  that  the 
Military  Department  receives  the  most 
current  information  available 
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concerning  the  LRA's  redevelopment 
plans  for  the  installation. 

(c)  Disposal.  Upon  receipt  of  a  notice 
of  approval  of  an  application  from  HUD 
under  §  176.35(c)(1)  or  §  176.35(d)(2), 
DoD  shall  dispose  of  buildings  and 
property  in  accordance  with  the  record 
of  decision  or  other  decision  document 
prepared  under  §  176.45(b).  Disposal  of 
buildings  and  property  to  be  used  as 
homeless  assistance  facilities  shall  be  to 
either  the  LRA  or  directly  to  the 
representative(s)  of  the  homeless  and 
shall  be  without  consideration.  Upon 
receipt  of  a  notice  from  HUD  imder 

§  176.40(b).  DoD  will  dispose  of  the 
buildings  and  property  at  the 
installation  in  consultation  with  HUD 
and  the  LRA. 

(d)  LRA's  responsibility.  The  LRA 
shall  be  responsible  for  the 
implementation  of  and  compliance  with 
legally  binding  agreements  under  the 
application. 

(e)  Reversions  to  the  LRA.  If  a  building 
or  property  reverts  to  the  LRA  under  a 
legally  binding  agreement  under  the 
application,  the  LRA  shall  take 
appropriate  actions  to  seciu*.  to  the 
maximum  extent  practicable,  the 
utilization  of  the  building  or  property  by 
other  homeless  representatives  to  assist 
the  homeless.  An  LRA  may  not  be 
required  to  utilize  the  building  or 
property  to  assist  the  homeless. 

Dated:  June  25.  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(PR  Doc.  97-17097  Filed  6-30-97;  8:45  am] 
MLUNaCOOE  500ft  04  M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

32  CFR  Part  286 

[DoO  5400.7-R] 

(UN  0790^6 

DoD  Freedom  of  Information  Act 
Program  Regulation 

AGENCY:  Department  of  Defense. 
ACTK)H:  Final  rule. 

SUMMARY:  This  revision  provides 
substantive  and  administrative  changes 
to  conform  to  the  requirements  of  the 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996,  5  U.S.C.  552.  as 
amended  by  Pubhc  Law  104-231.  It  also 
provides  guidance  to  the  Department  of 
Defense  on  implementation  of  this 
amended  law. 

EFFECTIVE  DATE:  May  22,  1997. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
C.  Talbott.  703-697-1171. 

SUPPLEMENTARY  INFORMATION:  On 

February  19.  1997  (62  FR  7398),  the 
Department  of  Defense  published  a 
proposed  rule  for  comment.  DoD 
received  a  response  from  two 
commentors.  Seven  of  the  comments 
received  were  accepted  and 
incorporated  into  this  final  rule. 

Executive  Order  12866,  "Regulatoiy 
Planning  and  Review" 

It  has  been  determined  that  32  CFR 
part  286  is  not  a  significant  regulatory 
action.  The  rule  does  not: 

(1)  Have  an  annual  effect  to  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  section  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  Order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C  601) 

It  has  been  certified  that  this  rule  is 
not  subject  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601)  because  it  would  not. 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
implements  the  Freedom  of  Information 
Act  (5  U.S.C.  552).  a  statute  concerning 
the  release  of  Federal  Government 
records,  and  does  not  economically 
impact  Federal  Government  relations 
with  the  private  sector. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  certified  that  this  part  does 
not  impose  any  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995. 

List  of  Subiects  in  32  CFR  Part  286 

Freedom  of  information. 

Accordingly,  32  CFR  part  286  is 
revised  to  read  as  follows: 

PART  286— DOD  FREEDOM  OF 
INFORMATION  ACT  PROGRAM 
REGULATION 


Subpart  A— General  Provisions 

286.1  Purpose  and  applicability. 

286.2  Public  informaUon. 

286.3  Definitions. 

286.4  Policy. 

Subpart  B— FOIA  Reading  Rooms 

286.7  Requirements 

286.8  Indexes 

Sut>part  C — Exemptions 

286.11  General  provisions 

286.12  Exemptions. 

Subpart  O— For  omciai  Use  Only 

286.15  General  provisions. 

286.16  Markings. 

286.17  Dissemination  and  transmission. 

286.18  Safeguarding  FOUO  information. 

286.19  Termination,  disposal  and 
unauthorized  disclosure. 

Subpart  E — Retease  and  Processing 
Procedures 

286.22  General  provisions. 

286.23  Initial  determinations. 

286.24  Appeals. 

286.25  Judicial  actions. 

Subpart  F— Fee  Schedule 

286.28  General  provisions. 

286.29  Collection  of  fees  and  fee  rates. 

286.30  Collection  of  fees  and  fee  rates  for 
technical  data. 

Sut)part  G— Reports 

286.33  Reports  controL 

286.34  Annual  report  Content. 

Subpart  H— Education  «nd  Training 

286.37     Responsibility  and  purpose 
Appendix  A  to  Part  286 — Combatant 

Commands — Processing  Procedures  for 

FOIA  Appeals 
Appendix  B  to  Part  286 — Addressing  FOIA 

Requests 
Appendix  C  to  Part  286 — Other  Reason 

Categories 
Appendix  D  to  Part  286 — Record  of  Freedom 

of  Information  (FOI)  Processing  Cost 
Api>endix  E  to  Part  286 — Record  of  Freedom 

of  InformaUon  (FOI)  Processing  Cost  for 

Technical  Data 
Appendix  F  to  Part  286 — Annual  Report 

Freedom  of  Information  Act 
Appendix  G  to  Part  286 — DoD  Freedom  of 

Information  Act  Program  Components 
Authority:  5  U.S.C.  552. 

Subpart  A— General  Provisions 

§  286. 1    Purpose  and  applicability. 

(a)  Purpose.  This  part  provides 
pohcies  and  procedures  for  the  DoD 
implementation  of  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  DoD 
Directive  5400. 7, »  and  promotes 
imifonnity  in  the  DoD  Freedom  of 
Information  Act  (FOIA)  Program. 

(b)  Applicability.  This  part  apphes  to 
the  Office  of  the  Secretary  of  Defense 
(OSD),  the  Military  Departments,  the 


'  Copies  may  be  obtained,  at  cost,  from  the 
National  Technical  Information  Service,  5285  Port 
Royal  Road.  Springfield.  VA  22121. 
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Chainnan  of  the  joint  Chiefs  of  Staff,  the 
Ckjmbatant  Commands,  the  Inspector 
General  of  the  Department  of  Ctefense 
(IG  DoD),  the  Defense  Agencies,  and  the 
DoD  Field  Activities  (hereafter  referred 
to  collectively  as  "the  DoD 
Components").  This  part  takes 
precedence  over  all  DoD  Component 
pubUcations  that  supplement  and 
implement  the  DoD  FOIA  Program.  A 
hst  of  DoD  Components  is  at  appendix 
G  to  this  part. 

§286.2    PuMic  infonnation. 

(a)  The  pubhc  has  a  right  to 
infonnation  concerning  the  activities  of 
its  Government.  DoD  policy  is  to 
conduct  its  activities  in  an  open  manner 
and  provide  the  public  with  a  maximum 
amount  of  accurate  and  timely 
information  concerning  its  activities, 
consistent  always  with  the  legitimate 
public  and  private  interests  of  the 
American  people.  A  record  requested  by 
a  member  of  the  public  who  follows 
rules  estabhshed  by  proper  authority  in 
the  Department  of  Defense  shall  not  be 
withheld  in  whole  or  in  part  unless  the 
record  is  exempt  from  mandatory  partial 
or  total  disclosure  under  the  FOLA.  As 

a  matter  of  policy,  DoD  Components 
shall  make  discretionary  disclosures  of 
exempt  records  or  information 
whenever  disclosure  would  not 
foreseeably  harm  an  interest  protected 
by  a  FOIA  exemption,  but  this  policy 
does  not  create  any  right  enforceable  in 
court.  In  order  that  the  public  may  have 
timely  information  concerning  DoD 
activities,  records  requested  through 
public  information  channels  by  news 
media  representatives  that  would  not  be 
withheld  if  requested  under  the  FOIA 
should  be  released  upon  request. 
Prompt  responses  to  requests  for 
information  from  news  media 
representatives  should  be  encouraged  to 
eliminate  the  need  for  these  requesters 
to  invoke  the  provisions  of  the  FOIA 
and  thereby  assist  in  providing  timely 
information  to  the  public.  Similarly, 
requests  from  other  members  of  the 
public  for  information  that  would  not  be 
withheld  under  the  EOIA  should 
continue  to  be  honored  through 
appropriate  means  without  requiring  the 
requester  to  invoke  the  FOIA. 

(b)  Within  the  OSD,  the  Assistant 
Secretary  of  Defense  for  Command, 
Control,  Communications,  and 
Intelligence,  as  Chief  Information 
Officer,  in  conjunction  with  the 
Assistant  Secretary  of  Defense  for  Public 
Affairs  is  responsible  for  ensuring 
preparation  of  reference  material  or  a 
guide  for  requesting  records  or 
information  from  the  Department  of 
Defense,  subject  to  the  nine  exemptions 
of  the  FOIA.  This  part  shall  also  include 
an  index  of  all  major  information 
systems,  and  a  description  of  major 


information  and  record  locator  systems, 
as  defined  by  the  Office  of  the  Assistant 
Secretary  of  Defense  for  Command, 
Control,  Communications,  and 
Intelligence.  DoD  FOIA  Components 
shall  coordinate  with  the  appropriate 
office{s)  to  insure  that  this  is  also 
accomplished  within  their  department 
or  organization. 

(c)  DoD  Components  shall  also 
prepare,  in  addition  to  normal  FOLA 
regulations,  a  handbook  for  the  use  of 
the  public  in  obtaining  information  from 
their  organization.  This  handbook 
should  be  a  short,  simple  explanation  to 
the  public  of  what  the  FOIA  is  designed 
to  do,  and  how  a  member  of  the  public 
can  use  it  to  access  government  records. 
Each  DoD  Component  should  explain 
the  types  of  records  that  can  be  obtained 
through  FOIA  requests,  why  some 
records  cannot,  by  law,  be  made 
available,  and  how  the  DoD  Component 
determines  whether  the  record  can  be 
released.  The  handbook  should  also 
explain  how  to  make  a  FOLA  request, 
how  long  the  requester  can  expect  to 
wait  for  a  reply,  and  explain  the  right  of 
appeal.  The  handbook  should 
supplement  other  information  locator 
systems,  such  as  the  Government 
Information  Locator  Service  (GILS),  and 
explain  how  a  requester  can  obtain  more 
information  about  those  systems.  The 
handbook  should  be  available  on  paper 
and  through  electronic  means,  and 
identify  how  a  requester  can  access  DoD 
Components'  Freedom  of  Information 
Act  Annual  Reports.  Similarly,  the  DoD 
Components'  Freedom  of  Information 
Act  Annual  Reports  should  refer  to  the 
handbook  and  how  to  obtain  it. 

(d)  Control  system.  A  request  for 
records  that  invokes  the  FOIA  shall 
enter  a  formal  control  system  designed 
to  ensiu«  accoiuitability  and  compliance 
with  the  FOIA.  Any  request  for  DoD 
records  that  either  explicitly  or 
implicitly  cites  the  FOLA  shall  be 
processed  under  the  provisions  of  this 
part,  unless  otherwise  required  by 
§286.4{m). 

§286.3    Definitions. 

As  used  in  this  part,  the  following 
terms  and  meanings  shall  be  applicable. 

Administrative  appeal.  A  request  by  a 
member  of  the  general  public,  made 
imder  the  FOLA,  asking  the  appellate 
authority  of  a  DoD  Component  to 
reverse  a  decision  to:  withhold  all  or 
part  of  a  requested  record;  deny  a  fee 
category  claim  by  a  requester;  deny  a 
request  for  expedited  processing  due  to 
demonstrated  compelling  need  under 
§  286.4(d)(3);  deny  a  request  for  waiver 
or  reduction  of  fees;  deny  a  request  to 
review  an  initial  fee  estimate;  and 
confirm  that  no  records  were  located 
during  the  initial  search. 

Agency  record.  (1)  The  products  of 
data  compilation,  such  as  all  books. 


papers,  maps,  and  photographs, 
machine  readable  materials,  inclusive  of 
those  in  electronic  form  or  format,  or 
other  documentary  materials,  regardless 
of  physical  form  or  characteristics,  made 
or  received  by  an  agency  of  the  United 
States  Government  imder  Federal  law  in 
connection  with  the  transaction  of 
public  business  and  in  Department  of 
Defense  possession  and  control  at  the 
time  the  FOLA  request  is  made.  Care 
should  be  taken  not  to  exclude  records 
from  being  considered  agency  records, 
unless  they  fall  within  one  of  the 
categories  of  paragraph  (2)  of  this 
definition. 

(2)  The  following  are  not  included 
within  the  definition  of  the  word 
"record". 

(i)  Objects  or  articles,  such  as 
structxires,  fumitiu^,  vehicles  and 
equipment,  whatever  their  historical 
value,  or  value  as  evidence. 

(ii)  Anything  that  is  not  tangible  or 
documentary  record,  such  as  an 
individual's  memory  or  oral 
communication. 

(iii)  Personal  records  of  an  individual 
not  subject  to  agency  creation  or 
retention  requirements,  created  and 
maintained  primarily  for  the 
convenience  of  an  agency  employee, 
and  not  distributed  to  other  agency 
employees  for  their  official  use. 
Personal  papers  fall  into  three 
categories:  those  created  before  entering 
Government  service;  private  materials 
brought  into,  created,  or  received  in  the 
office  that  were  not  created  or  received 
in  the  course  of  transacting  Government 
business;  and  work-related  personal 
papers  that  are  not  used  in  the 
transaction  of  Government  business  (see 
"Personal  Papers  of  Executive  Branch 
Officials:  A  Management  Guide," 
National  Archives  and  Records 
Administration,  Office  of  Records 
Administration,  Washington,  DC, 
1992  2). 

(3)  A  record  must  exist  and  be  in  the 
possession  and  control  of  the 
Department  of  Defense  at  the  time  of  the 
request  to  be  considered  subject  to  this 
part  and  the  FOLA.  There  is  no 
obligation  to  create,  compile,  or  obtain 

a  record  to  satisfy  a  FOLA  request.  See 
§  286.4(g)(2)  creating  a  record  in  the 
electronic  environment. 

(4)  Hard  copy  of  electronic  records, 
that  are  subject  to  FOLA  requests  under 
5  U.S.C.  552(a)(3),  and  that  are  available 
to  the  public  through  an  established 
distribution  system,  or  through  the 
Federal  Register,  the  National  Technical 
Information  Service,  or  the  Internet, 
normally  need  not  be  processed  under 
the  provisions  of  the  FOLA.  If  a  request 
is  received  for  such  information,  E)oD 


>  Available  from  the  Records  Administtation 
Center,  Agency  Services  Division  (hflA). 
Washington,  DC  20408. 
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Components  shall  provide  the  requester 
with  guidance,  inclusive  of  any  written 
notice  to  the  public,  on  how  to  obtain 
the  information.  However,  if  the 
requester  insists  that  the  request  be 
processed  imder  the  FOIA,  then  the 
request  shall  be  processed  imder  the 
FOLA.  If  there  is  any  doubt  as  to 
whether  the  request  must  be  processed, 
contact  the  Directorate  for  Freedom  of 
Information  and  Security  Review. 

Appellate  authority.  The  Head  of  the 
DoD  Component  or  the  Component 
head's  designee  having  jurisdiction  for 
this  piupose  over  the  record,  or  any  of 
the  other  adverse  determinations 
ouUined  in  the  definitions  initial  denital 
authority  and  administrative  appeal  in 
this  section. 

DoD  Component.  An  element  of  the 
Department  of  Defense,  as  defined  in 
§  286.2(b),  authorized  to  receive  and  act 
independently  on  FOIA  requests.  (See 
Appendix  G  to  this  part).  A  DoD 
Component  has  its  own  initial  denial 
authority  (IDA),  appellate  authority,  and 
legal  coimsel. 

Electronic  record.  Records  (including 
e-mail)  that  are  created,  stored,  and 
retrievable  by  electronic  means. 

Federal  agency.  As  defined  by  5 
U.S.C.  552(f)(1),  a  Federal  agency  is  any 
executive  department,  military 
department,  Govenunent  corporation, 
Goverrunent  controlled  corporation,  or 
other  establishment  in  the  executive 
branch  of  the  Government  (including 
the  Executive  Office  of  the  President),  or 
any  independent  regulatory  agency 

FOIA  request.  A  written  request  for 
DoD  records,  made  by  any  person, 
including  a  member  of  the  public  (U.S. 
or  foreign  citizen),  an  organization,  or  a 
business,  but  not  including  a  Federal 
Agency  or  a  fugitive  from  the  law,  that 
either  explicitly  or  impliciUy  invokes 
the  FOLA,  DoD  Directive  5400.7,  this 
part,  or  DoD  Component  supplementing 
regulations  or  instructions.  Written 
requests  may  be  received  by  postal 
service  or  other  commercial  delivery 
means,  by  facsimile,  or  electronically. 

Initial  Denial  Authority  (IDA).  An 
official  who  has  been  granted  authority 
by  the  head  of  a  DoD  component  to 
withhold  records  requested  under  the 
FOLA  for  one  or  more  of  the  nine 
categories  of  records  exempt  from 
mandatory  disclosure.  IDA's  may  also 
deny  a  fee  category  clsiim  by  a  requester; 
deny  a  request  for  expedited  processing 
due  to  demonstrated  compelling  need 
under  §  286.4(d)(3),  deny  a  request  for  a 
waiver  or  reduction  of  fees;  review  a  fee 
estimate;  and  confirm  that  no  records 
were  located  in  response  to  a  request. 

Public  interest.  The  interest  in 
obtaining  official  information  that  sheds 
light  on  an  agency's  performance  of  its 


statutory  duties  because  the  information 
falls  within  the  statutory  purpose  of  the 
FOIA  to  inform  citizens  about  what 
their  Government  is  doing.  That 
statutory  purpose,  however,  is  not 
fostered  by  disclosure  of  information 
about  private  citizens  accumulated  in 
various  govenunental  files  that  reveals 
nothing  about  an  agency's  official's  own 
conduct. 

§286.4    Policy. 

(a)  Compliance  with  the  FOLA.  DoD 
personnel  are  expected  to  comply  with 
the  FOIA,  this  part,  and  DoD  FOIA 
policy  in  both  letter  and  spirit.  This 
strict  adherence  is  necessary  to  provide 
uniformity  in  the  implementation  of  the 
DoD  FOLA  Program  and  to  create 
conditions  that  will  promote  public 
trust. 

(b)  Openness  with  the  public.  The 
Department  of  Dense  shall  conduct  its 
activities  in  an  open  manner  consistent 
with  the  need  for  security  and 
adherence  to  other  requirements  of  law 
and  regulation.  Records  not  exempt 
from  disclosure  under  the  Act  shall, 
upon  request,  be  made  readily 
accessible  to  the  public  in  accordance 
with  rules  promulgated  by  competent 
authority,  whether  or  not  the  Act  is 
invoked. 

(c)  Avoidance  of  procedural  obstacles. 
DoD  Components  shall  ensure  that 
procedural  matters  do  not  unnecessarily 
impede  a  requester  from  obtaining  DoD 
records  prompUy.  Components  shall 
provide  assistance  to  requesters  to  help 
them  understand  and  comply  with 
procedures  established  by  this  part  and 
any  supplemental  regulations  published 
by  the  DoD  Components. 

(d)  Prompt  action  on  requests.  (1) 
Generally,  when  a  member  of  the  public 
complies  with  procedures  established  in 
this  part  and  DoD  Component 
regulations  or  instructions  for  obtaining 
DoD  records,  and  after  the  request  is 
received  by  the  official  designated  to 
respond,  DoD  Components  shall 
endeavor  to  provide  a  final  response 
determination  within  the  statutory  10 
working  days  (20  working  days  effective 
October  2,  1997).  If  a  significant  number 
of  requests,  or  the  complexity  of  the 
requests  prevent  a  final  response 
determination  within  the  statutory  time 
period,  DoD  Components  shall  advise 
the  requester  of  this  fact,  and  explain 
how  the  request  will  be  responded  to 
within  its  multitrack  processing  system 
(see  paragraph  (d)(2)  of  this  section).  A 
final  response  determination  is 
notification  to  the  requester  that  the 
records  are  released,  or  will  be  released 
on  a  certam  date,  or  the  records  are 
denied  under  the  appropriate  FOLA 
exemption,  or  the  records  cannot  be 


provided  for  one  or  more  of  the  other 
reasons  in  §  286.23.  Interim  responses 
acknowledging  receipt  of  the  request, 
negotiations  with  the  requester 
concerning  the  scope  of  the  request,  the 
response  timeframe,  and  fee  agreements 
are  encouraged;  however,  such  actions 
do  not  constitute  a  final  response 
determination  pursuant  to  the  FOLA. 

(2)  Multitrack  processing.  When  a 
Component  has  a  significant  number  of 
pending  requests  that  prevents  a 
response  determination  being  made 
within  10  working  days  (20  working 
days  effective  October  2,  1997),  the 
requests  shall  be  processed  in  a 
multitrack  processing  system,  based  on 
the  date  of  receipt,  the  amount  of  work 
and  time  involved  in  processing  the 
requests,  and  whether  the  request 
qualifies  for  expedited  processing  as 
described  in  paragraph  (d)(3)  of  this 
section.  DoD  Components  may  establish 
as  many  processing  queues  as  they 
wish;  however,  as  a  minimum,  three 
processing  tracks  shall  be  established, 
all  based  on  a  first-in,  first-out  concept, 
and  rank  ordered  by  the  date  of  receipt 
of  the  request.  One  track  shall  be  a 
processing  queue  for  simple  requests, 
one  track  for  complex  requests,  and  one 
track  shall  be  a  processing  queue  for 
expedited  processing  as  described  in 
paragraph  (d)(3)  of  this  section. 
Determinations  as  to  whether  a  request 
is  simple  or  complex  shall  be  made  by 
each  DoD  Component.  EtoD  Components 
shall  provide  a  requester  whose  request 
does  not  qualify  for  the  fastest  queue 
(except  for  expedited  processing  as 
described  in  paragraph  (d)(3)  of  this 
section),  an  opportunity  to  limit  in 
writing  by  hard  copy,  facsimile,  or 
electronically,  the  scope  of  the  request 
in  order  to  qualify  for  the  fastest  queue. 
This  multitrack  processing  system  does 
not  obviate  components'  responsibility 
to  exercise  due  diligence  in  processing 
requests  in  the  most  expeditious  maimer 
possible. 

(3)  Expedited  processing.  A  separate 
queue  shall  be  established  for  requests 
meeting  the  test  for  expedited 
processing.  Expedited  processing  shall 
be  granted  to  a  requester  after  the 
requester  requests  such  and 
demonstrates  a  compelling  need  for  the 
information.  Notice  of  the  determination 
as  to  whether  to  grant  expedited 
processing  in  response  to  a  requester's 
compelling  need  shall  be  provided  to 
the  requester  within  10  calendar  days 
after  receipt  of  the  request  in  the  DoD 
Component's  office  that  will  determine 
whether  to  grant  expedited  processing. 
Once  the  DoD  Component  has 
deteimined  to  grant  expedited 
processing,  the  request  shall  be 
processed  as  soon  as  practicable. 
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Actions  by  DoD  Components  to  initially 
deny  or  affirm  the  initial  denial  on 
appeal  of  a  request  for  expedited 
processing,  and  failure  to  respond  in  a 
timely  manner  shall  be  subject  to 
judicial  review. 

(i)  Compelling  need.  The  failure  to 
obtain  the  records  on  an  expedited  basis 
could  reasonably  be  expected  to  pose  an 
imminent  threat  to  the  life  or  physical 
safety  of  an  individual. 

(ii)  Compelling  need  also  means  that 
the  information  is  urgently  needed  by 
an  individual  primarily  engaged  in 
disseminating  information  in  order  to 
inform  the  public  concerning  actual  or 
alleged  Federal  Government  activity.  An 
individual  primarily  engaged  in 
disseminating  information  means  a 
person  whose  primary  activity  involves 
publishing  or  otherwise  disseminating 
information  to  the  public. 
Representatives  of  the  news  media  (see 
§  286.28(e)(7)(i))  would  normally  qualify 
as  individuals  primarily  engaged  in 
disseminating  information.  Other 
persons  must  demonstrate  that  their 
primary  activity  involves  publishing  or 
otherwise  disseminating  information  to 
the  public.  "Urgently  needed" 
information  has  a  particular  value  that 
will  be  lost  if  not  disseminated  quickly. 
Ordinarily  this  means  a  breaking  news 
story  of  general  public  interest. 
However,  information  of  historical 
interest  only,  or  information  sought  for 
litigation  or  commercial  activities 
would  not  qualify,  nor  would  a  news 
media  publication  or  broadcast  deadline 
uiuelated  to  the  news  breaking  nature  of 
the  information. 

(iii)  A  demonstration  of  compelling 
need  by  a  requester  shall  be  made  by  a 
statement  certified  by  the  requester  to  be 
true  and  correct  to  the  best  of  their 
knowledge.  This  statement  must 
accompany  the  request  in  order  to  be 
considered  and  responded  to  within  the 
10  calendar  days  required  for  decisions 
on  expedited  access. 

(iv)  Other  reasons  for  expedited 
processing.  Other  reasons  that  merit 
expedited  processing  by  DoD 
Components  are  an  imminent  loss  of 
substantial  due  process  rights  and 
humanitarian  need.  A  demonstration  of 
imminent  loss  of  substantial  due 
process  rights  shall  be  made  by  a 
statement  certified  by  the  requester  to  be 
true  and  correct  to  the  best  of  his  or  her 
knowledge.  Humanitarian  need  means 
that  disclosing  the  information  will 
promote  the  welfare  and  interests  of 
mankind.  A  demonstration  of 
humanitarian  need  shall  be  also  made 
by  a  statement  certified  by  the  requester 
to  be  true  and  correct  to  the  best  of  his 
or  her  knowledge.  Both  statements 
mentioned  above  must  accompany  the 


request  in  order  to  be  considered  and 
responded  to  within  the  10  calendar 
days  required  for  decisions  on 
expedited  access.  Once  the  decision  has 
been  made  to  expedite  the  request  for 
either  of  these  reasons,  the  request  may 
be  processed  in  the  expedited 
processing  queue  behind  those  requests 
qualifying  for  compelling  need. 

(v)  These  same  procedures  also  apply 
to  requests  for  expedited  processing  of 
administrative  appeals. 

(e)  Use  of  exemptions.  It  is  DoD  policy 
to  make  records  publicly  available, 
unless  the  record  qualifies  for 
exemption  under  one  or  more  of  the 
nine  exemptions.  It  is  DoD  policy  that 
DoD  Components  shall  make 
discretionary  releases  whenever 
possible;  however,  a  discretionary 
release  is  normally  not  appropriate  for 
records  clearly  exempt  under 
exemptions  1,  3.  4,  6,  7(C)  and  7(F)  (see 
subpart  C  of  this  part).  Exemptions  2,  5, 
and  7(A)(B)(D)  and  (E)  (see  subpart  C  of 
this  part)  are  discretionary  in  nature, 
and  DoD  Components  are  encouraged  to 
exercise  discretionary  releases 
whenever  possible.  Exemptions  4,  6  and 
7(C)  cannot  be  claimed  when  the 
requester  is  the  submitter  of  the 
information. 

(f)  Public  domain.  Nonexempt  records 
released  under  the  authority  of  this  part 
are  considered  to  be  in  the  public 
domain.  Such  records  may  also  be  made 
available  in  Components'  reading  rooms 
in  paper  form,  as  well  as  electronically, 
to  facilitate  public  access.  Discretionary 
releases  to  FOLA  requesters  constitute  a 
waiver  of  the  FOLA  exemptions  that  may 
otherwise  apply.  Disclosure  to  a 
properly  constituted  advisory 
committee,  to  Congress,  or  to  other 
Federal  Agencies  does  not  waive  the 
exemption.  (See  §  286.22(d)).  Exempt 
records  disclosed  without  authorization 
by  the  appropriate  DoD  official  do  not 
lose  their  exempt  status.  Also,  while 
authority  may  exist  to  disclose  records 
to  individuals  in  their  official  capacity, 
the  provisions  of  this  part  apply  if  the 
same  individual  seeks  the  records  in  a 
private  or  personal  capacity. 

(g)  Creating  a  record.  (1)  A  record 
must  exist  and  be  in  the  possession  and 
control  of  Department  of  Defense  at  the 
time  of  the  research  to  be  considered 
subject  to  this  part  and  the  FOLA.  There 
is  no  obligation  to  create,  compile,  or 
obtain  a  record  to  satisfy  a  FOLA 
request.  A  DoD  Component,  however, 
may  compile  a  new  record  when  so 
doing  would  result  in  a  more  useful 
response  to  the  requester,  or  be  less 
burdensome  to  the  agency  than 
providing  existing  records,  and  the 
requester  does  not  object.  Cost  of 
creating  or  compiling  such  a  record  may 


not  be  charged  to  the  requester  unless 
the  fee  for  creating  the  record  is  equal 
to  or  less  than  the  fee  which  would  be 
charged  for  providing  the  existing 
record.  Fee  assessments  shall  be  in 
accordance  with  subpart  F  of  this  part. 

(2)  About  electronic  data,  the  issue  of 
whether  records  are  actually  created  or 
merely  extracted  from  an  existing 
database  is  not  always  readily  apparent. 
Consequently,  when  responding  to 
FOLA  requests  for  electronic  data  where 
creation  of  a  record,  programming,  or 
particular  format  are  questionable. 
Components  should  apply  a  standard  of 
"reasonableness."  In  other  words,  if  the 
capability  exists  to  respond  to  the 
request,  and  the  effort  would  be  a 
"business  as  usual"  approach,  then  the 
request  should  be  processed.  However, 
the  request  need  not  be  processed  where 
the  capability  to  respond  does  not  exist 
without  a  significant  expenditure  of 
resources,  thus  not  being  a  normal 
"business  as  usual"  approach.  As  used 
in  this  sense,  a  significant  expenditiu^ 
of  resources  in  both  time  and 
manpower,  that  would  cause  a 
significant  interference  with  the 
operation  of  the  Components' 
automated  information  system  would 
not  be  a  business  as  usual  approach. 

(h)  Description  of  requested  record. 
(1)  Identification  of  the  record  desired  is 
the  responsibility  of  the  requester.  The 
requester  must  provide  a  description  of 
the  desired  record,  that  enables  the 
Goveriunent  to  locate  the  record  with  a 
reasonable  amount  of  effort.  In  order  to 
assist  DoD  Components  in  conducting 
more  timely  searches,  requesters  should 
endeavor  to  provide  as  much  identifying 
information  as  possible.  When  a  DoD 
Component  receives  a  request  that  does 
not  reasonably  describe  the  requested 
record,  it  shall  notify  the  requester  of 
the  defect  in  writing.  The  requester 
should  be  asked  to  provide  the  fype  of 
information  outlined  in  paragraph  (h)(2) 
of  this  section.  DoD  Components  are  to 
obligated  to  act  on  the  request  until  the 
requester  responds  to  the  specificity 
letter.  When  practicable,  DoD 
Components  shall  offer  assistance  to  the 
requester  in  identifying  the  records 
sought  and  in  reformulating  the  request 
to  reduce  the  burden  on  the  agency  in 
complying  with  the  Act. 

(2)  The  following  guidelines  are 
provided  to  deal  with  generalized 
requests  and  are  based  on  the  principle 
of  reasonable  effort  (Descriptive 
information  about  a  record  may  be 
divided  into  two  broad  categories.): 

(i)  Category  I  is  file-related  and 
includes  information  such  as  type  of 
record  (for  example,  memorandum), 
title,  index  citation,  subject  area,  date 
the  record  was  created,  and  originator. 
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(ii)  Category  II  is  event-related  and 
includes  the  circumstances  that  resulted 
in  the  record  being  created  or  the  date 
and  circumstances  surrounding  the 
event  the  record  covers. 

(3)  Generally,  a  record  is  not 
reasonably  described  unless  the 
description  contains  sufficient  Category 
I  information  to  permit  the  conduct  of 
an  organized,  non  random  search  based 
on  the  DoD  Component's  filing 
arrangements  and  existing  retrieval 
systems,  or  unless  the  record  contains 
sufficient  Category  II  information  to 
permit  inference  of  the  Category  I 
elements  needed  to  conduct  such  a 
search. 

(4)  The  following  guidelines  deal  with 
requests  for  personal  records: 
Ordinarily,  when  personal  identifiers 
are  provided  only  in  coiuiection  with  a 
request  of  records  concerning  the 
requester,  only  records  in  a  Privacy  Act 
system  of  records  that  can  be  retrieved 
by  personal  identifiers  need  be 
searched.  However,  if  a  DoD  Component 
has  reason  to  believe  that  records  on  the 
requester  may  exist  in  a  recoded  system 
other  than  a  Privacy  Act  system,  the 
DoD  Component  shall  search  that 
system  under  the  provisions  of  the 
FOIA.  In  either  case,  DoD  Components 
may  request  a  reasonable  description  of 
teh  records  desired  before  searching  for 
such  records  under  the  provisions  of  the 
FOIA  and  the  Privacy  Act.  If  the  record 
is  required  to  be  released  under  the 
FOIA,  5  U.S.C.  552a  does  not  bar  its 
disclosure.  See  paragraph  (m)  of  this 
section  for  the  relationship  between  the 
FOLA  and  the  Privacy  Act. 

(5)  The  precious  guidelines 
notwithstanding,  the  decision  of  the 
DoD  Component  concerning 
reasonableness  of  description  must  be 
based  on  knowledge  of  its  files.  If  the 
description  enables  DoD  Component 
personnel  to  locate  the  record  with 
reasonable  effort,  the  description  is 
adequate.  The  fact  that  a  FOLA  request 
is  broad  or  burdensome  in  its  magnitude 
does  not,  in  and  of  itself,  entitle  a  DoD 
Component  to  deny  the  request  on  the 
ground  that  it  does  not  reasonably 
describe  the  records  sought.  The  key 
factor  is  the  ability  of  the  DoD 
Component's  staff  to  reasonably 
ascertain  and  locate  which  records  are 
being  requested. 

(i)  Referrals.  (1)  The  DoD  FOIA 
referral  policy  is  based  upon  the 
concept  of  the  originator  of  a  record 
making  a  release  determination  on  its 
information.  If  a  DoD  Component 
receives  a  request  for  records  originated 
by  another  DoD  Component,  it  shall 
contact  the  DoD  Component  to 
determine  if  it  also  received  the  request, 
and  if  not,  obtain  concurrence  fi-om  the 


other  DoD  Component  to  refer  the 
request.  In  either  situation,  the  requester 
shall  be  advised  of  the  action  taken, 
unless  exempt  information  would  be 
revealed.  While  referrals  to  originators 
of  information  result  in  obtaining  the 
best  possible  decision  on  release  of  the 
information,  the  policy  does  not  relieve 
DoD  Components  from  the 
responsibility  of  making  a  release 
decision  on  a  record  should  the 
requester  object  to  referral  of  the  request 
and  the  record.  Should  this  situation 
occur,  DoD  Components  shall  still 
coordinate  with  the  originator  of  the 
information  prior  to  making  a  release 
determination.  A  request  received  by  a 
DoD  Component  having  no  records 
responsive  to  a  request  shall  be  referred 
routinely  to  another  DoD  Component,  if 
the  other  DoD  Component  has  reason  to 
believe  it  has  the  requested  record.  Prior 
to  notifying  a  requester  of  a  referral  to 
another  DoD  Component,  the  DoD 
Component  receiving  the  initial  request 
shall  consult  with  the  other  DoD 
Component  to  determine  if  that  DoD 
Component's  association  with  the 
material  is  exempt.  If  the  association  is 
exempt,  the  DoD  Component  receiving 
the  initial  request  will  protect  the 
association  and  any  exempt  information 
without  revealing  the  identity  of  the 
protected  DoD  Component.  The 
protected  DoD  Component  shall  be 
responsible  for  submitting  the 
justifications  required  in  any  litigation. 
Any  DoD  Component  receiving  a 
request  that  has  been  misaddressed 
shall  refer  the  request  to  the  proper 
address  and  advise  the  requester.  DoD 
Components  making  referrals  of 
requests  or  records  shall  include  with 
the  referral,  a  point  of  contact  by  name, 
a  telephone  number,  and  an  e-mail 
address. 

(2)  A  DoD  Component  shall  refer  for 
response  directly  to  the  requester,  a 
FOIA  request  for  a  record  that  it  holds 
to  another  DoD  Component  or  agency 
outside  the  DoD,  if  the  record  originated 
in  the  other  DoD  Component  or  outside 
agency.  Whenever  a  record  or  a  portion 
of  a  record  is  refered  to  another  DoD 
Component  or  to  a  Government  Agency 
outside  of  the  DoD  for  a  release 
determination  and  direct  response,  the 
requester  shall  be  informed  of  the 
referral,  unless  it  has  been  determined 
that  notification  would  reveal  exempt 
information.  Referred  records  shall  only 
be  identified  to  the  extent  consistent 
with  security  requirements. 

(3)  A  DoD  Component  may  refer  a 
request  for  a  record  that  it  originated  to 
another  DoD  Component  or  agency 
when  the  other  DoD  Component  or 
agency  has  e  valid  interest  in  the  record, 
or  the  record  was  created  for  the  use  of 


the  other  DoD  Component  or  agency.  In 
such  situations,  provide  the  record  and 
a  release  recommendation  on  the  record 
with  the  referral  action.  An  example  of 
such  a  situation  is  a  request  for  audit 
reports  prepared  by  the  Defense 
Contract  Audit  Agency.  These  advisory 
reports  are  prepared  for  the  use  of 
contracting  officers  and  their  release  to 
the  audited  contractor  shall  be  at  the 
discretion  of  the  contracting  officer.  A 
FOIS  request  shall  be  referred  to  the 
appropriate  DoD  Component  and  the 
requester  shall  be  notified  of  the 
referral,  unless  exempt  information 
would  be  revealed.  Another  example  is 
a  record  originated  by  a  DoD        » 
Component  or  agency  that  involves 
foreign  relations,  and  could  affect  a  DoD 
Component  or  organization  in  a  host 
foreign  country.  Such  a  request  and  any 
responsive  records  my  be  referred  to  the 
affected  DoD  Component  or 
organization  for  consultation  prior  to  a 
final  release  determination  within  the 
Department  of  Defense.  See  also 
§  286.22(e). 

(4)  Within  the  Department  of  Defense, 
a  DoD  Component  shall  ordinarily  refer 
a  FOIA  request  and  a  copy  of  the  record 
it  holds,  but  that  was  originated  by 
another  DoD  Component  or  that 
contains  substantial  information 
obtained  from  another  DoD  Component, 
to  the  Component  for  direct  response, 
after  direct  coordination  and  obtaining 
concurrence  from  the  Component.  The 
requester  then  shall  be  notified  of  such 
referral.  DoD  Components  shall  not,  in 
any  case,  release  or  deny  such  records 
without  prior  consultation  with  the 
other  DoD  Component,  except  as 
provided  in  §  286.22(e). 

(5)  DoD  Components  that  receive 
referred  requests  shall  answer  them  in 
accordance  with  the  time  limits 
established  by  the  FOIA,  this  part,  and 
their  multitrack  processing  queues, 
based  upon  the  date  of  initial  receipt  of 
the  request  at  the  referring  component 
or  agency. 

(6)  Agencies  outside  the  Department 
of  Defense  that  are  subject  to  the  FOLA. 

(i)  A  DoD  Component  may  refer  a 
FOIA  request  for  any  record  that 
originated  in  an  agency  outside  the 
Department  of  Defense  or  that  is  based 
on  information  obtained  from  an  outside 
agency  to  the  agency  for  direct  response 
to  the  requester  after  coordination  with 
the  outside  agency,  if  that  agency  is 
subject  to  FOLA.  Otherwise,  the  DoD 
Component  must  respond  to  the  request. 

(ii)  A  DoD  Component  shall  refer  to 
the  agency  that  provided  the  record  any 
FOIA  request  for  investigative, 
intelligence,  or  any  other  type  of  records 
that  are  on  loan  to  the  Department  of 
Defense  for  a  specific  purpose,  if  the 
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records  are  restricted  from  further 
release  and  so  marked.  However,  if  for 
investigative  or  intelligence  purposes, 
the  outside  agency  desires  anonymity,  a 
DoD  Component  may  only  respond 
directly  to  the  requester  after 
coordination  with  the  outside  agency. 

(7)  DoD  Components  that  receive 
requests  for  records  of  the  National 
Security  Council  (NSC),  the  White 
House,  or  the  White  House  Military 
Office  (WHMO)  shall  process  the 
requests.  DoD  records  in  which  the  NSC 
or  White  House  has  a  concurrent 
reviewing  interest,  and  NSC,  White 
House,  or  WHMO  records  discovered  in 
DoD  Gpmponents'  file  shall  be 
forwarded  to  the  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs) 
(OASD(PA)),  Attn:  Directorate  For 
Freedom  of  Information  and  Security 
Review  (DFOISR).  The  DFOISR  shall 
coordinate  with  the  NSC,  White  House, 
or  WHMO  and  return  the  records  to  the 
originating  agency  after  coordination. 

(8)  To  the  extent  referrals  are 
consistent  with  the  policies  expressed 
by  this  paragraph  (i)  referrals  between 
offices  of  the  same  DoD  Component  are 
authorized. 

(9)  On  occasion,  the  Department  of 
Defense  receives  FOIA  requests  for 
General  Accounting  Office  (GAO) 
records  containing  DoD  information. 
Even  though  the  GAO  is  outside  the 
Executive  Branch,  and  not  subject  to  the 
FOIA.  all  FOIA  requests  for  GAO 
documents  containing  DoD  information 
received  either  from  the  public,  or  on 
referral  from  the  GAO.  shall  be 
processed  under  the  provisions  of  the 
FOIA. 

(j)  Authentication.  Records  provided 
under  this  part  shall  be  authenticated 
with  an  appropriate  seal,  whenever 
necessary,  to  fulfill  an  official 
Government  or  other  legal  function. 
This  service,  however,  is  in  addition  to 
that  required  under  the  FOIA  and  is  not 
included  in  the  FOIA  fee  schedule.  DoD 
Components  may  charge  for  the  service 
at  a  rate  of  $5.20  for  each 
authentication. 

(k)  Combatant  Commands.  (1)  The 
Combatant  Commands  are  placed  under 
the  jurisdiction  of  the  OSD.  instead  of 
the  administering  Military  Department 
or  the  Chairman  of  the  Joint  Chiefs  of 
Staff,  only  for  the  purpose  of 
administering  the  DoD  FOIA  Program. 
This  policy  represents  an  exception  to 
the  policies  directed  in  DoD  Directive 
5100.3.3  it  authorizes  and  requires  the 
Combatant  Commands  to  process  FOIA 
requests  in  accordance  with  DoD 
Directive  5400.7  and  this  part.  The 
Combatant  Commands  shall  forward 


>See  footnote  1  to  §  286.1(a). 


directly  to  the  OASD(PA)  all 
correspondence  associated  with  the 
appeal  of  an  initial  denial  for  records 
under  the  provisions  of  the  FOIA. 
Procedures  to  effect  this  administrative 
requirement  are  outlined  in  appendix  A 
to  this  part. 

(2)  Combatant  Commands  shall 
maintain  an  electronic  reading  room  for 
FOIA-processed  5  U.S.C.  552(a)(2)(D) 
records  in  accordance  with  subpart  B  of 
this  part.  Records  qualifying  for  this 
means  of  public  access  also  shall  be 
maintained  in  hard  copy  for  public 
access  at  Combatant  Commands' 
respective  locations. 

(1)  Records  management.  FOIA 
records  shall  be  maintained  and 
disposed  of  in  accordance  with  the 
National  Archives  and  Records 
Administration  General  Records 
Schedule,  and  DoD  Component  records 
schedules. 

(m)  Relationship  between  the  FOIA 
and  the  Privacy  Act  (PA).  Not  all 
requesters  are  knowledgeable  of  the 
appropriate  statutory  authority  to  cite 
when  requesting  records.  In  some 
instances,  they  may  cite  neither  Act,  but 
will  imoly  one  or  both  Acts.  For  these 
reasons,  the  following  guidelines  aie 
provided  to  ensure  that  requesters 
receive  the  greatest  amount  of  access 
rights  under  both  Acts: 

(1)  If  the  record  is  required  to  be 
released  imder  the  FOLA,  the  Privacy 
Act  does  not  bear  its  disclosure.  Unlike 
the  FOIA.  the  Privacy  Act  applies  only 
to  U.S.  citizens  and  aliens  admitted  for 
permanent  residence. 

(2)  Requesters  who  seek  records  about 
themselves  contained  in  a  Privacy  Act 
system  of  records  and  who  cite  or  imply 
only  the  Privacy  Act.  will  have  their 
requests  processed  under  the  provisions 
of  both  the  Privacy  Act  and  the  FOIA. 

If  the  Privacy  Act  system  of  records  is 
exempt  from  the  provisions  of  5  U.S.C. 
552a(d)(l),  the  requester  shall  be  so 
advised  with  the  appropriate  Privacy 
Act  exemption,  and  then  further  advised 
that  the  information  was  therefore 
reviewed  for  release  under  the  FOIA. 

(3)  Requesters  who  seek  records  about 
themselves  that  are  not  contained  in  a 
Privacy  Act  system  of  records  and  who 
cite  or  imply  the  Privacy  Act  will  have 
their  requests  processed  under  the 
provisions  of  the  FOIA.  since  the 
Privacy  Act  does  not  apply  to  these 
records. 

(4)  Requesters  who  seek  records  about 
themselves  that  are  contained  in  a 
Privacy  Act  system  of  records  and  who 
cite  or  imply  the  FOIA  or  both  Acts  will 
have  their  requests  processed  under  the 
provisions  of  both  the  Privacy  Act  and 
the  FOIA.  If  the  Privacy  Act  system  of 
records  is  exempt  from  the  provisions  of 


5  U.S.C.  552a(d)(l)  the  requester  shall 
be  so  advised  with  the  appropriate 
Privacy  Act  exemption,  and  then  further 
advised  that  the  information  was 
therefore  reviewed  for  release  under  the 
FOIA. 

(5)  Requesters  who  seek  access  to 
agency  records  that  are  not  part  of  a 
Privacy  Act  system  of  records,  who  cite 
or  imply  the  Privacy  Act  and  FOIA,  will 
have  their  requests  processed  under  the 
FOIA  since  the  Privacy  Act  does  not 
apply  to  these  records. 

(6)  Requesters  who  seek  access  to 
agency  records  and  who  cite  or  simply 
the  FOIA  will  have  their  requests 
processed  under  the  FOIA. 

(7)  Requesters  shall  be  advised  in 
final  response  which  Act  was  used. 

(n)  Non-responsive  information  in 
responsive  records.  DoD  Components 
shall  interpret  FOIA  requests  liberally 
when  determining  which  records  are 
responsive  to  the  requests,  and  may 
release  non-responsive  information. 
However,  should  DoD  Components 
desire  to  withhold  non-responsive     . 
information,  the  following  steps  shall  be 
accomplished. 

(1)  Consult  with  the  requester,  and 
ask  if  the  requester  views  the 
information  as  responsive,  and  if  not, 
seek  the  requester's  concurrence  to 
deletion  of  non-responsive  information 
without  a  FOIA  exemption.  Reflect  this 
concurrence  in  the  response  letter. 

(2)  If  the  responsive  record 
"unclassified,"  and  the  requester  does 
not  agree  to  deletion  of  non-responsive 
information  without  a  FOIA  exemption, 
release  all  non-responsive  and 
responsive  information  which  is  not 
exempt.  For  non-responsive  information 
that  is  exempt,  notify  the  requester  that 
even  if  the  information  were  determined 
responsive,  it  would  likely  be  exempt 
under  (state  appropriate  exemption(s)). 
Advise  the  requester  of  the  right  to 
request  this  information  under  a 
separate  FOIA  request.  The  separate 
request  shall  be  placed  in  the  same 
location  within  the  processing  queue  as 
the  original  request, 

(3)  If  the  responsive  record  is 
"classified,"  and  the  requester  does  not 
agree  to  deletion  of  non-responsive 
information  without  a  FOIA  exemption, 
release  all  unclassified  responsive  and 
non-responsive  information  which  is 
not  exempt.  If  the  non-responsive 
information  is  exempt,  follow  the 
procedures  in  paragraph  (n)(2)  of  this 
section.  The  classified,  non-responsive 
information  need  not  be  reviewed  for 
declassification  at  this  point.  Advise  the 
requester  than  even  if  the  classified 
information  were  determined 
responsive,  it  would  likely  be  exempt 
under  5  U.S.C.  552(b)(1).  and  other 
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exemptions  if  appropriate.  Advise  the 
requester  of  the  right  to  request  this 
information  imder  separate  FOIA 
request.  The  separate  request  shall  be 
placed  in  the  same  location  within  the 
processing  queue  as  the  original  request, 
(o)  Honoring  form  or  format  requests. 
DoD  Components  shall  provide  the 
record  in  any  form  or  format  requested 
by  the  requester  if  the  record  is  readily 
reproducible  in  that  form  or  format.  DoD 
Components  shall  make  reasonable 
efforts  to  maintain  their  records  in  forms 
or  formats  that  are  reproducible.  In 
responsiding  to  requests  for  records. 
DoD  Components  shall  make  reasonable 
efforts  to  search  for  records  in  electronic 
form  or  format,  except  when  such  efforts 
would  significantly  interfere  with  the 
operation  of  the  DoD  Components' 
automated  information  system.  Such 
determinations  shall  be  made  on  a  case 
by  case  basis.  See  also  paragraph  (g)(2) 
of  this  section 

Subpart  B— FOIA  Reading  Rooms 

1286.7    Requtrenwnts. 

(a)  Reading  room.  Each  DoD 
Component  shall  provide  an  appropriate 
facility  or  facilities  where  the  public 
may  inspect  and  copy  or  have  copied 
the  records  described  in  paragraph  (b)  of 
this  section  and  §  286.8(a).  In  addition 
to  the  records  described  in  paragraph  (b) 
of  this  section  and  §  286.8(a),  DoD 
Components  may  elect  to  place  other 
records  in  their  reading  room,  and  also 
make  them  electronically  available  to 
the  pubhc.  DoD  Components  may  share 
reading  room  facilities  if  the  pubhc  is 
not  unduly  inconvenienced,  and  also 
may  establish  decentralized  reading 
rooms.  When  appropriate,  the  cost  of 
copying  may  be  imposed  on  the  person 
requesting  the  material  in  accordance 
vdth  the  provisions  of  subpart  F  of  this 
part. 

(b)  Record  availability.  The  FOIA 
requires  that  records  described  in  5 
U.S.C.  552(a)(2)(A),  (B),  (C),  and  (D) 
created  on  or  after  November  1.  1996. 
shall  be  made  available  electronically  by 
November  1,  1997.  as  well  as  in  hard 
copy  in  the  FOIA  reading  room  for 
inspection  and  copying,  unless  such 
records  are  published  and  copies  are 
offered  for  sale.  Personal  privacy 
information,  that  if  disclosed  to  a  third 
party  requester,  would  result  in  an 
invasion  of  the  first  party's  personal 
privacy,  and  contractor  submitted 
information,  that  if  disclosed  to  a 
competing  contractor,  would  result  in 
competitive  harm  to  the  submitting 
contractor  shall  be  deleted  from  all  5 
U.S.C.  552(a)(2)  records  made  available 
to  the  general  pubhc.  In  every  case, 
justification  for  the  deletion  must  be 


fully  explained  in  writing,  and  the 
extent  of  such  deletion  shall  be 
indicated  on  the  record  which  is  made 
publicly  available,  unless  such 
indication  would  harm  an  interest 
protected  by  an  exemption  under  which 
the  deletion  was  made.  If  technically 
feasible,  the  extent  of  the  deletion  in 
electronic  records  or  any  other  form  of 
record  shall  be  indicated  at  the  place  in 
the  record  where  the  deletion  was  made. 
However,  a  DoD  Component  may 
publish  in  the  Federal  Register  a 
description  of  the  basis  upon  which  it 
will  delete  identifying  details  of 
particular  types  of  records  to  avoid 
clearly  unwarranted  invasions  of 
privacy,  or  competitive  harm  to 
business  submitters.  In  appropriate 
cases,  the  DoD  Component  may  refer  to 
this  description  rather  than  write  a 
separate  justification  for  each  deletion. 
5  U.S.C.  552(a)(2)(A),  (B),  (C),  and  (D) 
records  are: 

(1)  (a)(2)(A)  records.  Final  opinions, 
including  concurring  and  dissenting 
opinions,  and  orders  made  in  the 
adjudication  of  cases,  as  defined  in  5 
U.S.C.  552,  that  may  be  cited,  used,  or 
relied  upon  as  precedents  in  future 
adjudications. 

(2)  (a)(2)(B)  records.  Statements  of 
poUcy  and  interpretations  that  have 
been  adopted  by  the  agency  and  are  not 
published  in  the  Federal  Register. 

(3)  (a)(2)(C)  records.  Administrative 
staff  manuals  and  instructions,  or 
portions  thereof  that  establish  DoD 
poUcy  or  interpretations  of  policy  that 
affect  a  member  of  the  public.  This 
provision  does  not  apply  to  instructions 
for  employees  on  tactics  and  techniques 
to  be  used  in  performing  their  duties,  or 
to  instructions  relating  only  to  the 
internal  management  of  the  DoD 
Component.  Examples  of  manuals  and 
instructions  not  normally  made 
available  are: 

(i)  Those  issued  for  audit, 
investigation,  and  inspection  purposes, 
or  those  that  prescribe  operational 
tactics,  standards  of  performance,  or 
criteria  for  defense,  prosecution,  oi 
settlement  of  cases. 

(ii)  Operations  and  maintenance 
manuals  and  technical  information 
concerning  munitions,  equipment, 
systems,  and  intelligence  activities. 

(4)  (a)(2)(D)  records.  Those  5  U.S.C. 
552(a)(3)  records,  which  because  of  the 
nature  ot  the  subject  matter,  have 
become  or  are  likely  to  become  the 
subject  of  subsequent  r  xjuests  for 
substantially  the  same  i-ecords.  These 
records  are  referred  to  as  "FOLA- 
processed  (a)(2)  records.  " 

(i)  DoD  Components  shall  decide  on 
a  case  by  case  basis  whether  records  fall 


into  this  category,  based  on  the 
following  factors: 

(A)  Previous  experience  of  the  DoD 
Component  vdth  similar  records. 

(B)  Particular  circumstances  of  the 
records  involved,  including  their  nature 
and  the  type  of  information  contained  in 
them. 

(C)  The  identity  and  number  of 
requesters  and  whether  there  is 
widespread  press,  historic,  or 
commercial  interest  in  the  records. 

(ii)  This  provision  is  intended  for 
situations  where  pubhc  access  in  a 
timely  manner  is  important,  and  it  is  not 
intended  to  apply  where  there  may  be 
a  limited  number  of  requests  over  a 
short  period  of  time  from  a  few 
requesters.  DoD  Components  may 
remove  the  records  from  this  access 
medium  when  the  appropriate  officials 
determine  that  access  is  no  longer 
necessary. 

(iii)  Should  a  requester  submit  a  FOIA 
request  for  FOIA-processed  (a)(2) 
records,  and  insist  that  the  request  be 
processed,  DoD  Components  shall 
process  the  FOIA  request.  However, 
DoD  Components  have  no  obhgation  to 
process  a  FOIA  request  for  5  U.S.C.  552 
(a)(2)  (A).  (B),  and  (C)  records  because 
these  records  are  required  to  be  made 
public  and  not  FOIA-processed  under 
paragraph  (a)(3)  of  the  FOIA. 

(iv)  CtoD  Components  have  no 
obhgation  to  provide  electronic  or  hard 
copy  reading  room  access  to  any  (a)(2) 
record  (inclusive  of  FOIA-processed 
(a)(2)  records)  originating  outside  their 
respective  organizations. 

$286.8    Indexes. 

(a)  "(a)(2)"  Materials.  (1)  Each  DoD 
Component  shall  maintain  in  each 
facility  prescribed  in  §  286.7(a).  an 
index  of  materials  described  in 
§  286.7(b),  that  are  issued,  adopted,  or 
promulgated,  after  July  4,  1967,  No 
"(a)(2)"  materials  issued,  promulgated, 
or  adopted  after  July  4,  1967,  that  are 
not  indexed  and  either  made  available 
or  published  may  be  relied  upon,  used 
or  cited  as  precedent  against  any 
individual  unless  such  individual  has 
actual  and-timely  notice  of  the  contents 
of  such  materials.  Such  materials 
issued,  promulgated,  or  adopted  before 
July  4,  1967.  need  not  be  indexed,  but 
must  be  made  available  upon  request  if 
not  exempted  under  this  part. 

(2)  Each  DoD  Component  shall 
promptly  published  quarterly  or  more 
frequently,  and  distribute,  by  sale  or 
otherwise,  copies  of  each  index  of 
"(a)(2)"  materials  or  supplements 
thereto  unless  it  publishes  in  the 
Federal  Register  an  order  containing  a 
determination  that  pubhcation  is 
unnecessary  and  impracticable.  A  copy 
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of  each  index  or  supplement  not 
published  shall  be  provided  to  a 
requester  at  a  cost  not  to  exceed  the 
direct  cost  of  duplication  as  set  forth  in 
subpart  F  of  this  part. 

(3)  Each  index  of  "(a)(2)"  materials  or 
supplement  thereto  shall  be  arranged 
topical  or  by  descriptive  words  rather 
than  by  case  name  or  numbering  system 
so  that  members  of  the  public  can 
readily  locate  material.  Case  name  and 
numbering  arrangements,  however,  may 
also  be  included  for  DoD  Components 
convenience. 

(4)  A  general  index  of  FOIA-processed 
(a)(2)  records  referred  to  in  §  286.7(b)(4), 
shall  be  made  available  to  the  public, 
both  in  hard  copy  and  electronically  by 
December  31.  1999. 

(b)  Other  materials.  (1)  Any  available 
index  of  DoD  Component  material 
published  in  the  Federal  Register,  such 
as  material  required  to  be  published  by 
Section  552(a)(1)  of  the  FOLA,  shall  be 
made  available  in  DoD  Component 
FOIA  reading  rooms,  and  electronically 
to  the  public. 

(2)  Although  not  required  to  be  made 
available  in  response  to  FOL\  requests 
or  made  available  in  FOIA  Reading 
Rooms,  "(a)(1)"  materials  shall,  when 
feasible,  be  made  available  to  the  public 
in  FOIA  reading  rooms  for  inspection 
and  copying,  and  by  electronic  means. 
Examples  of  "(a)(1)"  materials  are: 
descriptions  of  any  agency's  central  and 
field  organization,  and  to  the  extent  they 
affect  the  public,  rules  of  procedures, 
descriptions  of  forms  available, 
instruction  as  to  the  scope  and  contents 
of  papers,  reports,  or  examinations,  and 
any  amendment,  revision,  or  report  of 
the  aforementioned. 

Subpart  C — Exemptions 

§  286. 1 1     General  provisions. 

Records  that  meet  the  exemption 
criteria  of  the  FOIA  may  be  withheld 
from  public  disclosure  and  need  not  be 
published  in  the  Federal  Register,  made 
available  in  a  library  reading  room,  or 
provided  in  response  to  a  FOIA  request. 

§286.12    Exemptions.  % 

FOIA  exemptions.  The  following 
types  of  records  may  be  withheld  in 
whole  or  in  part  from  public  disclosure 
under  the  FOIA,  unless  otherwise 
prescribed  by  law:  (A  discretionary 
release  of  a  record  (see  also  §  286.4(e)) 
to  one  requester  shall  prevent  the 
withholding  of  the  same  record  under  a 
FOIA  exemption  if  the  record  is 
subsequently  requested  by  someone 
else.  However,  a  FOIA  exemption  may 
be  invoked  to  withhold  information  that 
is  similar  or  related  that  has  been  the 
subject  of  a  discretionary  release.  In 


applying  exemptions,  the  identity  of  the 
requester  and  the  purpose  for  which  the 
record  is  sought  are  irrelevant  with  the 
exception  that  an  exemption  may  not  be 
invoked  where  the  particular  interest  to 
be  protected  is  the  requester's  interest.) 

(a)  Number  1  (5  U.S.C.  552(b)(1)). 
Those  properly  and  currently  classified 
in  the  interest  of  national  defense  or 
foreign  policy,  as  specifically  authorized 
under  the  criteria  established  by 
Executive  Order  and  implemented  by 
regulations,  such  as  DoD  5200.  l-R." 
Although  material  is  not  classified  at  the 
time  of  the  FOIA  request,  a 
classification  review  may  be  undertaken 
to  determine  whether  the  information 
should  be  classified.  The  procedures  in 
DoD  5200.1-R  apply.  If  the  information 
qualifies  as  exemption  1  information, 
there  is  no  discretion  regarding  its 
release.  In  addition,  this  exemption 
shall  be  invoked  with  the  following 
situations  aie  apparent: 

(1)  The  fact  if  die  existence  or 
nonexistence  of  a  record  would  itself 
reveal  classified  information.  In  this 
situation.  Components  shall  neither 
confirm  nor  deny  the  existence  or 
nonexistence  of  the  record  being 
requested.  A  "refusal  to  confirm  or 
deny"  response  must  be  used 
consistently,  not  only  when  a  record 
exists,  but  also  when  a  record  does  not 
exist.  Otherwise,  the  pattern  of  using  a 
"no  record"  response  when  a  record 
does  not  exist,  and  a  "refusal  to  confirm 
or  deny"  when  a  record  does  exist  will 
itself  disclose  national  security 
information. 

(2)  Compilations  of  items  of 
information  that  are  individually 
unclassified  may  be  classified  it  the 
compiled  information  reveals  additional 
association  or  relationship  that  meets 
the  standard  for  classification  under 
existing  executive  order  for 
classification  and  DoD  5200.1-R.  and  is 
not  otherwise  revealed  in  the  individual 
items  of  information. 

(b)  Number  2  (5  U.S.C.  552(bX2)). 
Those  related  solely  to  the  internal 
personnel  rules  and  practice  of  the 
Department  of  Defense  or  any  of  its 
Components.  This  exemption  is  entirely 
discretionary.  This  exemption  has  two 
profiles,  high  (b)(2)  and  low  (b)(2). 
Paragraph  (b)(2)  of  this  section  contains 
a  brief  discussion  on  the  low  (b)(2) 
profile;  however,  that  discussion  is  for 
information  purposes  only.  When  only 
a  minimum  Government  interest  would 
be  affected  (administrative  burden), 
there  is  a  great  potential  for 
discretionary  disclosiue  of  the 
information.  Consequently,  DoD 


*See  footnote  1  to  §  286.1(a). 


Components  shall  not  invoke  the  low 
(b)(2)  profile. 

(1)  Records  qualifying  under  high 
(b)(2)  are  those  containing  or 
constituting  statutes,  rules,  regulations, 
orders,  manuals,  directives, 
instructions,  and  security  classification 
guides  the  release  of  which  would  allow 
circumvention  of  these  records  thereby 
substantially  hindering  the  effective 
performance  of  a  significant  function  of 
the  Department  of  Defense.  Examples 
include: 

(i)  Those  operating  rules,  guidelines, 
and  manuals  for  DoD  investigators, 
inspectors,  auditors,  or  examiners  that 
must  remain  privileged  in  order  for  the 
DoD  Component  to  fulfill  a  legal 
requirement. 

(ii)  Personnel  and  other 
administrative  matters,  such  as 
examination  questions  and  answers 
used  in  training  courses  or  in  the 
determination  of  the  qualifications  of 
candidates  for  employment,  entrance  on 
duty,  advancement,  or  promotion. 

(iii)  Computer  software,  the  release  of 
which  would  allow  circumvention  of  a 
statute  or  DoD  rules,  regulations,  orders, 
manuals,  directives,  or  instructions.  In 
this  situation,  the  use  of  the  software 
must  be  closely  examined  to  ensure  a 
circumvention  possibility  exists. 

(2)  Records  qualifying  under  the  low 
(b)(2)  profile  are  those  that  are  trivial 
and  housekeeping  in  nature  for  which 
there  is  not  legitimate  public  interest  or 
benefit  to  be  gained  by  release,  and  it 
would  constitute  an  administrative 
burden  to  process  the  request  in  order 
to  disclose  the  records.  Examples 
include  rules  of  personnel's  use  of 
parking  facilities  or  regulation  of  lunch 
hours,  statements  of  policy  as  to  sick 
leave,  and  administrative  data  such  as 
file  numbers,  mail  routing  stamps, 
initials,  data  processing  notations,  brief 
references  to  previous  communications, 
and  other  like  administrative  markings. 
DoD  Components  shall  not  invoke  the 
low  (b)(2)  profile. 

(c)  Number  3  (5  U.S.C.  552  (b)(3)). 
Those  concerning  matters  that  a  statute 
specifically  exempts  from  disclosure  by 
terms  that  permit  no  discretion  on  the 
issue,  or  in  accordance  with  criteria 
established  by  that  statute  for 
withholding  or  referring  to  particular 
types  of  matters  to  be  withheld.  The 
Directorate  for  Freedom  of  information 
and  Security  Review,  Office  of  the 
Assistant  Secretary  of  Defense  for  Public 
Affairs  maintains  a  list  of  (b)(3)  statutes 
used  within  the  Department  of  Defense, 
and  provides  updated  lists  of  these 
statutes  to  DoD  Components  on  a 
periodic  basis.  A  few  examples  of  such 
statutes  are:  " 
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(1)  Patent  Secrecy,  35  U.S.C.  181-188. 
Any  records  containing  information 
relating  to  inventions  that  are  the 
subject  of  patent  applications  on  which 
Patent  Secrecy  Orders  have  been  issued. 

(2)  Restricted  Data  and  Formerly 
Restricted  Data,  42  U.S.C.  2162. 

(3)  Communication  Intelligence,  18 
U.S.C.  798. 

(4)  Authority  to  Withhold  From 
Public  Disclosure  Certain  Technical 
Data,  10  U.S.C.  130  and  DoD  Directive 
5230.25.5 

(5)  Confidentiality  of  Medical  Quality 
Assurance  Records:  Qualified  Immunity 
for  Participants,  10  U.S.C.  1102f. 

(6)  Physical  Protection  of  Special 
Nuclear  Material:  Limitation  on 
Dissemination  of  Unclassified 
Information,  10  U.S.C.  128. 

(7)  Protection  of  Intelligence  Sources 
and  Methods,  50  U.S.C.  403-3(c)(5). 

(8)  Protection  of  Contractor  Submitted 
Proposals,  10  U.S.C.  2305(g). 

(9)  Procurement  Integrity,  41  U.S.C. 
423. 

(d)  Number  4  (5  U.S.C.  552(b)(4)). 
Those  containing  trade  secrets  or 
commercial  or  financial  information 
that  a  DoD  Component  receives  from  a 
person  or  organization  outside  the 
Government  with  the  understanding 
that  the  information  or  record  will  be 
retained  on  a  privileged  or  confidential 
basis  in  accordance  with  the  customary 
handling  of  such  records.  Records 
within  the  exemption  must  contain 
trade  secrets,  or  commercial  or  financial 
records,  the  disclosure  of  which  is  likely 
to  cause  substantial  harm  to  the 
competitive  position  of  the  source 
providing  the  information;  impair  the 
Government's  ability  to  obtain  necessary 
information  in  the  future;  or  impair 
some  other  legitimate  Government 
interest.  Commercial  or  financial 
information  submitted  on  a  voluntary 
basis,  absent  any  exercised  authority 
prescribing  criteria  for  submission  is 
protected  without  any  requirement  to 
show  competitive  harm  (see  paragraph 
(d)(8)  of  this  section).  If  the  information 
qualifies  as  exemption  4  information, 
there  is  no  discretion  in  its  release. 
Examples  include; 

(1)  Commercial  or  financial 
information  received  in  confidence  in 
connection  with  loans,  bids,  contracts, 
or  proposals  set  forth  in  or  incorporated 
by  reference  in  a  contract  entered  into 
between  the  DoD  Component  and  the 
offeror  that  submitted  the  proposal,  as 
well  as  other  information  received  in 
confidence  or  privileged,  such  as  trade 
secrets,  inventions,  discoveries,  or  other 
proprietary  data.  See  also  §  286.23(h)(2). 
Additionally,  when  the  provisions  of  10 


>S«e  footoole  1  $  286.1(a). 


U.S.C.  2305(g)  and  41  U.S.C.  423  are 
met,  certain  proprietary  and  source 
selection  information  may  be  withheld 
under  exemption  3. 

(2)  Statistical  data  and  commercial  or 
financial  information  concerning 
contract  performance,  income,  profits, 
losses,  and  expenditures,  if  offered  and 
received  in  confidence  from  a  contractor 
or  potential  contractor. 

(3)  Personal  statements  given  in  the 
course  of  inspections,  investigations, 
or — audits,  when  such  statements  are 
received  in  confidence  from  the 
individual  and  retained  in  confidence 
because  they  reveal  trade  secrets  or 
commercial  or  financial  information 
normally  considered  confidential  or 
privileged. 

(4)  Financial  data  provided  in 
confidence  by  private  employers  in 
connection  with  locality  wage  surveys 
that  are  used  to  fix  and  adjust  pay 
schedules  applicable  to  the  prevailing 
wage  rate  of  employees  within  the 
Department  of  Defense. 

(5)  Scientific  and  manufacturing 
processes  or  developments  concerning 
technical  or  scientific  data  or  other 
information  submitted  with  an 
application  for  a  research  grant,  or  with 
a  report  while  research  is  in  progress. 

(6)  Technical  or  scientific  data 
developed  by  a  contractor  or 
subcontractor  exclusively  at  private 
expense,  and  technical  or  scientific  data 
developed  in  part  with  Federal  funds 
and  in  part  at  private  expense,  wherein 
the  contractor  or  subcontractor  has 
retained  legitimate  proprietary  interests 
in  such  data  in  accordance  with  10 
U.S.C.  2320-2321  and  DoD  Federal 
Acquisition  Regulation  Supplement 
(DEARS),  Chapter  2  of  48  CFR,  subpart 
227.71-227.72.  Technical  data 
developed  exclusively  with  Federal 
funds  may  be  withheld  under 
Exemption  Niunber  3  if  it  meets  the 
criteria  of  10  U.S.C.  130  and  DoD 
Directive  5230.25  (see  paragraph  (c)(5) 
of  this  section). 

(7)  Computer  software  which  is 
copyrighted  under  the  Copyright  Act  of 
1976  (17  U.S.C.  106),  the  disclosure  of 
which  would  have  an  adverse  impact  on 
the  potential  market  value  of  a 
copyrighted  work. 

(8)  Proprietary  information  submitted 
strictly  on  a  voluntary  basis,  absent  any 
exercised  authority  prescribing  criteria 
for  submission.  Examples  of  exercised 
authorities  prescribing  criteria  for 
submission  are  statutes.  Executive 
Orders,  regulations,  invitations  for  bids, 
requests  for  proposals,  and  contracts. 
Submission  of  information  under  these 
authorities  is  not  voluntary.  (See  also 

§  286.23(h)(3)) 


(e)  Number  5  (5  U.S.C.  552  (b)(5)). 
Those  containing  information 
considered  privileged  in  litigation, 
primarily  under  the  deliberative  process 
privilege.  Except  as  provided  in 
paragraphs  (e)(2)  through  (e)(5)  of  this 
section  internal  advice, 
recommendations,  and  subjective 
evaluations,  as  contrasted  with  factual 
matters,  that  are  reflected  in  deliberative 
records  pertaining  to  the  decision- 
making process  of  an  agency,  whether 
within  or  among  agencies  (as  defined  in 
5  U.S.C.  552(e)),  or  within  or  among 
DoD  (Components.  In  order  to  meet  the 
test  of  this  exemption,  the  record  must 
be  both  deliberative  in  nature,  as  well  as 
part  of  a  decision-making  process. 
Merely  being  an  internal  record  in 
insufficient  basis  for  withholding  under 
this  exemption.  Also  potentially 
exempted  are  records  pertaining  to  the 
attorney-client  privilege  and  the 
attorney  work-product  privilege.  This 
exemption  is  entirely  discretionary. 

(1)  Examples  of  the  deliberative 
process  include: 

(i)  The  non  factual  portions  of  staff 
papers,  to  include  after-action  reports, 
lessons  learned,  and  situation  reports 
containing  staff  evaluations,  advice, 
opinions,  or  suggestions. 

(ii)  Advice,  suggestions,  or 
evaluations  prepared  on  behalf  of  the 
Department  of  Defense  by  individual 
consultants  or  by  boards,  committees, 
councils,  groups,  panels,  conferences, 
commissions,  task  forces,  or  other 
similar  groups  that  are  formed  for  the 
purpose  of  obtaining  advice  and 
recommendations. 

(iii)  Those  non  factual  portions  of 
evaluations  by  DoD  Component 
personnel  of  contractors  and  their 
products. 

(iv)  Information  of  a  speculative, 
tentative,  or  evaluative  nature  or  such 
matters  as  proposed'plans  to  procure, 
lease  or  otherwise  acquire  and  dispose 
of  materials,  real  estate,  facilities  or 
functions,  when  such  information 
would  provide  undue  or  unfair 
competitive  advantage  to  private 
personal  interests  or  would  impede 
legitimate  government  functions. 

(v)  Trade  secret  or  other  confidential 
research  development,  or  commercial 
information  owned  by  the  Government, 
where  premature  release  is  likely  to 
affect  the  Government's  negotiating 
position  or  other  commercial  interest. 

(vi)  Records  that  are  exchanged 
among  agency  personnel  and  within  and 
among  DoD  (Components  or  Agencies  as 
part  of  the  preparation  for  anticipated 
administrative  proceeding  by  an  Agency 
or  litigation  before  any  Federal,  State,  or 
military  court,  as  well  as  records  that 
quality  for  the  attorney-client  privilege. 
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(vii)  Those  portions  of  official  reports 
of  inspection,  reports  of  the  Inspector 
Generals,  audits,  investigations,  or 
surveys  pertaining  to  safety,  security,  or 
the  internal  management, 
administration,  or  operation  of  one  or 
more  DoD  Components,  when  these 
records  have  traditionally  been  treated 
by  the  courts  as  privileged  against 
disclosure  in  litigation. 

(viii)  Planning,  programming,  and 
budgetary  information  that  is  involved 
in  the  defense  planning  and  resource 
allocation  process. 

(2)  If  any  such  intra-  or  inter-agency 
record  or  reasonably  segregable  portion 
of  such  record  hypothetically  would  be 
made  available  routinely  through  the 
discovery  process  in  the  course  of 
litigation  with  the  Agency,  then  it 
should  not  be  withheld  under  the  FOIA. 
If,  however,  the  information 
hypothetically  would  not  be  released  at 
all.  or  would  only  be  released  in  a 
particular  case  during  civil  discovery 
where  a  party's  particularized  showing 
of  need  might  override  a  privilege,  then 
the  record  may  be  withheld.  Discovery 
is  the  formal  process  by  which  litigants 
obtain  infopnation  from  each  other  for 
use  in  the  litigation.  Consult  with  legal 
counsel  to  determine  whether 
exemption  5  material  would  be 
routinely  made  available  through  the 
discover  process. 

(3)  Intra-  or  inter-agency  memoranda 
or  letters  that  are  factual,  or  those 
reasonably  segregable  portions  that  are 
factual,  are  routinely  made  available 
through  discovery,  and  shall  be  made 
available  to  a  requester,  unless  the 
factual  material  is  otherwise  exempt 
from  release,  inextricably  intertwined 
with  the  exemption  information,  so 
fragmented  as  to  be  uninformative,  or  so 
redundant  of  information  already 
available  to  the  requester  as  to  provide 
no  new  substantive  information. 

(4)  A  direction  or  order  from  a 
superior  to  a  subordinate,  though 
contained  in  an  internal 
communication,  generally  cannot  be 
withheld  from  a  requester  if  it 
constitutes  policy  guidance  or  a 
decision,  as  distinguished  from  a 
discussion  of  preliminary  matters  or  a 
request  for  information  or  advice  that 
would  compromise  the  decision-making 
process. 

(5)  An  internal  communication 
concerning  a  decision  that  subsequently 
has  been  made  a  matter  of  public  record 
must  be  made  available  to  a  requester 
when  the  rationale  for  the  decision  is 
expressly  adopted  or  incorporated  by 
reference  in  the  record  containing  the 
decision. 

(f)  Number  6  (5  U.S.C.  552(b)(6)). 
Information  in  personnel  and  medical 


files,  as  well  as  similar  personal 
information  in  other  files,  that,  if 
disclosed  to  a  requester,  other  than  the 
person  about  whom  the  information  is 
about,  would  result  in  a  clearly 
unwarranted  invasion  of  personal 
privacy.  Release  of  information  about  an 
individual  contained  in  a  Privacy  Act 
System  of  records  that  would  constitute 
a  clearly  unwarranted  invasion  of 
privacy  is  prohibited,  and  could  subject 
the  releaser  to  civil  and  criminal 
penalties.  If  the  information  qualifies  as 
exemption  6  information,  there  is  no 
discretion  in  its  release. 

(1)  Examples  of  other  files  containing 
personal  information  similar  to  that 
contained  in  personnel  and  medical 
files  include: 

(i)  Those  compiled  to  evaluate  or 
adjudicate  the  suitability  of  candidates 
for  civilian  employment  or  membership 
in  the  Armed  Forces,  and  the  eligibility 
of  individuals  (civilian,  military,  or 
contractor  employees)  for  security 
clearances,  or  for  access  to  particularly 
sensitive  classified  information. 

(ii)  Files  containing  reports,  records, 
and  other  material  pertaining  to 
personnel  matters  in  which 
administrative  action,  including 
disciplinary  action,  may  be  taken. 

(2)  Home  addresses  are  normally  not 
releasable  without  the  consent  of  the 
individuals  concerned.  This  includes 
lists  of  home  addresses  and  military 
quarters'  addresses  without  the 
occupant's  name.  In  addition,  DoD 
military  and  civilian  personnel's  names 
and  duty  addresses  who  are  assigned  to 
units  that  are  sensitive,  routinely 
deployable,  or  stationed  in  foreign 
territories  can  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

(i)  Privacy  Interest.  A  privacy  interest 
may  exist  in  personal  information  even 
though  the  information  has  been 
disclosed  at  some  place  and  time.  If 
personal  information  is  not  freely 
available  from  sources  other  than  the 
Federal  Government,  a  privacy  interest 
exists  in  its  nondisclosure.  The  fact  that 
the  Federal  Government  expended 
funds  to  prepare,  index  emd  maintain 
records  on  personal  information,  and 
the  fact  that  a  requester  invokes  FOIA  to 
obtain  these  records  indicates  the 
information  is  not  freely  available. 

(ii)  Names  jmd  duty  addresses 
published  in  telephone  directories, 
organizational  charts,  rosters  and 
similar  materials  for  personnel  assigned 
to  units  that  are  sensitive,  routinely 
deployable,  or  stationed  in  foreign 
territories  are  withholdable  under  this 
exemption. 

(3)  This  exemption  shall  not  be  used 
in  an  attempt  to  protect  the  privacy  of 


a  deceased  person,  but  it  may  be  used 
to  protect  the  privacy  of  the  deceased 
person's  family  if  disclosure  would 
rekindle  grief,  anguish,  pain, 
embarrassment,  or  even  disruption  of 
peace  of  mind  of  surviving  family 
members.  In  such  situations,  balance  the 
surviving  family  members'  privacy 
against  the  public's  right  to  know  to 
determine  if  disclosure  is  in  the  public 
interest.  Additionally,  the  deceased's 
social  security  number  should  be 
withheld  since  it  is  used  by  the  next  of 
kin  to  receive  benefits.  Disclosures  may 
be  made  to  the  immediate  next  of  kin  as 
defined  in  DoU  Directive  5154.24  6. 

(4)  When  the  subject  of  an 
investigative  report  is  the  requester  of 
the  record  and  the  report  is  contained  in 
a  Privacy  Act  system  of  records,  it  may 
only  be  denied  to  the  requester  if 
withholding  is  both  authorized  by  DoD 
5400. 11-R^,  and  by  exemption  6  of  the 
FOIA. 

(5)  A  clearly  unwarranted  invasion  of 
the  privacy  of  third  parties  identified  in 
a  personnel,  medical  or  similar  record 
constitutes  a  basis  for  deleting  those 
reasonably  segregable  portions  of  that 
record.  When  withholding  third  party 
personal  information  from  the  subject  of 
the  record  and  the  record  is  contained 
in  a  Privacy  .Act  system  of  records, 
consult  with  legal  counsel. 

(6)  This  exemption  also  applies  when 
the  fact  of  the  existence  or  nonexistence 
of  a  responsive  record  would  itself 
reveal  personally  private  information, 
and  the  public  interest  in  disclosure  is 
not  sufficient  to  outweigh  the  privacy 
interest.  In  this  situation,  DoD 
Components  shall  neither  confirm  nor 
deny  the  existence  or  nonexistence  of 
the  record  being  requested.  This  is  a 
Glomar  response,  and  exemption  6  must 
be  cited  in  the  response.  Additionally, 
in  order  to  insure  personal  privacy  is 
not  violated  during  referrals.  DoD 
Components  shall  coordinate  with  other 
DoD  Components  or  Federal  Agencies 
before  referring  a  record  that  is  exempt 
under  the  Glomar  concept. 

(i)  A  "refusal  to  confirm  or  deny" 
response  must  be  used  consistently,  not 
only  when  a  record  exists,  but  also 
when  a  record  does  not  exist. 
Otherwise,  the  pattern  of  using  a  "no 
records"  response  when  a  record  does 
not  exist  and  a  "refusal  to  confirm  or 
deny"  when  a  record  does  exist  will 
itself  disclose  personally  private 
information. 

(ii)  Refusal  to  confirm  or  deny  should 
not  be  used  when: 

(A)  The  person  whose  personal 
privacy  is  in  jeopardy  has  provided  the 


6  See  footnote  1  to  §  286.1(a). 
'  See  footnote  1  to  §  286.1(a). 
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requester  a  waiver  of  his  or  her  privacy 
rights; 

(B)  The  person  initiated  or  directly 
participated  in  an  investigation  that  lead 
to  the  creation  of  an  agency  record  seeks 
access  to  that  record;  or 

(C)  the  person  whose  personal  privacy 
is  in  jeopardy  is  deceased,  the  Agency 

is  aware  of  that  fact,  and  disclosure 
would  not  invade  the  privacy  of  the 
deceased's  family.  See  paragraph  (f)  (3) 
of  this  section. 

(g)  Number  7  (5  U.S.C.  552(b)(7)). 
Records  or  information  compiled  for 
law  enforcement  purposes;  i.e.,  civil, 
criminal,  or  military  law,  including  the 
implementation  of  Executive  Orders  or 
regulations  issued  pursuant  to  law.  This 
exemption  may  be  invoked  to  prevent 
disclosure  of  dociunents  not  originally 
created  for,  but  later  gathered  for  law 
enforcement  purposes.  With  the 
exception  of  parts  (C)  and  (F)  (see 
paragraph  (g)(l)(iii)  of  this  section) 
exemption  7  of  the  FOIA,  this 
exemption  is  discretionary.  If 
information  qualifies  as  exemption 
(7)(C)  or  (7)(F)  of  the  FOIA  (see 
paragraph  (g)(l)(iii)  of  this  section) 
information,  there  is  no  discredon  in  its 
release. 

(1)  This  exemption  applies,  however, 
only  to  the  extent  that  production  of 
such  law  enforcement  records  or 
information  could  result  in  the 
following: 

(i)  Could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings 
(5  U.S.C.  552(b)(7)(A)). 

(ii)  Would  deprive  a  person  of  the 
right  to  a  fair  trial  or  to  an  impartial 
adjudication  (5  U.S.C.  552(b)(7)(B)). 

(iii)  Could  reasonably  be  expected  to 
constitute  an  unwarranted  invasion  of 
personal  privacy  of  a  living  person, 
including  surviving  family  members  of 
an  individual  identified  in  such  a  record 
(5  U.S.C.  552(b)(7)(C)). 

(A)  This  exemption  also  applies  when 
the  fact  of  the  existence  or  nonexistence 
of  a  responsive  record  would  itself 
reveal  personally  private  information, 
and  the  public  interest  in  disclosure  is 
not  sufficient  to  outweigh  the  privacy 
interest.  In  this  situation.  Components 
shall  neither  confirm  nor  deny  the 
existence  or  nonexistence  of  the  record 
being  requested.  This  is  a  Glomar 
response,  and  exemption  (7)(C)  must  be 
cited  in  the  response.  Additionally,  in 
order  to  insure  personal  privacy  is  not 
violated  during  referrals,  DoD 
Components  shall  coordinate  with  other 
DoD  Components  or  Federal  Agencies 
before  referring  a  record  that  is  exempt 
under  the  Glomar  concept. 

(B)  A  "refusal  to  confirm  or  deny" 
response  must  be  used  consistenUy,  not 
only  when  a  record  exists,  but  also 


when  a  record  does  not  exist. 
Otherwise,  the  pattern  of  using  a  "no 
records"  response  when  a  record  does 
not  exist  and  a  "refusal  to  confirm  or 
deny"  when  a  record  does  exist  will 
itself  disclose  personally  private 
information. 

(C)  Refusal  to  confirm  or  deny  should 
not  be  used  when: 

(1)  The  person  whose  personal 
privacy  is  in  jeopardy  has  provided  the 
requester  with  a  waiver  of  his  or  her 
privacy  rights;  or 

(2)  The  person  whose  personal 
privacy  is  in  jeopardy  is  deceased,  and 
the  Agency  is  aware  of  that  fact. 

(iv)  Could  reasonably  be  expected  to 
disclose  the  identity  of  a  confidential 
source,  including  a  source  within  the 
Department  of  Defense;  a  State,  local,  or 
foreign  agency  or  authority;  or  any 
private  institution  that  fuiiiishes  the 
information  on  a  confidential  basis;  and 
could  disclose  information  furnished 
from  a  confidential  source  and  obtained 
by  a  criminal  law  enforcement  authority 
in  a  criminal  investigation  or  by  an 
agency  conducting  a  lawful  national 
security  intelligence  investigation  (5 
U.S.C.  552(b)(7)(D)). 

(v)  Would  disclose  techniques  and 
procedures  for  law  enforcement 
investigations  or  prosecutions,  or  would 
disclose  guidelines  for  law  enforcement 
investigations  or  prosecutions  if  such 
disclosure  could  reasonably  be  expected 
to  risk  circumvention  of  the  law  (5 
U.S.C.  552(b)(7)(E)). 

(vi)  Could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of 
any  individual  (5  U.S.C.  552(b)(7)(F)). 

(2)  Some  examples  of  exemption  7 
are: 

(i)  Statements  of  witnesses  and  other 
material  developed  during  the  course  of 
the  investigation  and  all  materials 
prepared  in  connection  with  related 
Government  litigation  or  adjudicative 
proceedings. 

(ii)  The  identity  of  firms  or 
individuals  being  investigated  for 
alleged  irregularities  involving 
contracting  with  the  Department  of 
Defense  when  no  indictment  has  been 
obtained  nor  any  civil  action  filed 
against  them  by  the  United  States. 

(iii)  Information  obtained  in 
confidence,  expressed  or  implied,  in  the 
course  of  a  criminal  investigation  by  a 
criminal  law  enforcement  agency  or 
office  within  a  DoD  Component,  or  a 
lawful  national  security  intelligence 
investigation  conducted  by  an 
authorized  agency  or  office  within  a 
DoD  Component.  National  security 
intelligence  investigations  include 
background  security  investigations  and 
those  investigations  conducted  for  the 


purpose  of  obtaining  affirmative  or 
counterintelligence  information. 

(3)  The  right  of  individual  litigants  to 
investigative  records  currentiy  available 
by  law  (such  as,  the  Jencks  Act,  18 
U.S.C.  3500)  is  not  diminished. 

(4)  When  the  subject  of  an 
investigative  report  is  the  requester  of 
the  record  and  the  report  is  contained  in 
a  Privacy  Act  system  of  records,  it  may 
only  be  denied  to  the  requester  if 
withholding  is  both  authorized  by  DoD 
5400.  IIR,  and  by  exemption  7  of  the 
FOIA.  ■ 

(5)  Exclusions.  Excluded  from  the 
exemption  in  this  paragraph  (g),  are  the 
following  two  situations  applicable  to 
the  Department  of  Defense  (Components 
considering  invoking  an  exclusion 
should  first  consult  with  the 
Department  of  Justice,  Office  of 
Information  and  Privacy.): 

(i)  Whenever  a  request  is  made  that 
involves  access  to  records  or 
information  compiled  for  law 
enforcement  purposes,  and  the 
investigation  or  proceeding  involves  a 
possible  violation  of  criminal  law  where 
there  is  reason  to  believe  that  the  subject 
of  the  investigation  or  proceeding  is 
unaware  of  its  pendency,  and  the 
disclosure  of  the  existence  of  the 
records  could  reasonably  be  expected  to 
interfere  with  enforcement  proceedings, 
Components  may,  during  only  such 
times  as  that  circumstance  continues, 
treat  the  records  or  information  as  not 
subject  to  the  FOIA.  In  such  situation, 
the  response  to  the  requester  vdll  state 
that  no  records  were  foimd. 

(ii)  Whenever  informant  records 
maintained  by  a  criminal  law 
enforcement  organization  within  a  DoD 
Component  under  the  informant's  name 
or  personal  identifier  are  requested  by  a 
third  party  using  the  informant's  name 
or  personal  identifier,  the  Component 
may  treat  the  records  as  not  subject  to 
the  FOIA,  unless  the  informant's  status 
as  an  infoFmant  has  been  officially 
confirmed.  If  it  is  determined  that  the 
records  are  not  subject  to  5  U.S.C. 
552(b)(7),  the  response  to  the  requester 
will  state  that  no  records  were  foimd. 

(h)  Number  8  (5  U.S.C.  552(b)(8)). 
Those  contained  in  or  related  to 
examination,  operation  or  condition 
reports  prepared  by,  on  behalf  of,  or  for 
the  use  of  any  agency  responsible  for  the 
regulation  or  supervision  of  financial 
institutions. 

(i)  Number  9  (5  U.S.C.  552(b)(9)). 
Those  containing  geological  and 
geophysical  information  and  data 
(including  maps)  concerning  wells. 
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Subpart  D— For  Official  Use  Only 

§286.15    General  provisions. 

(a)  General.  Information  that  has  not 
been  given  a  security  classification 
pursuant  to  the  criteria  of  an  Executive 
Order,  but  which  may  be  withheld  from 
the  public  for  one  or  more  of  the  reasons 
cited  in  FOIA  exemptions  2  through  9 
(see  subpart  C  of  this  part)  shall  be 
considered  as  being  for  official  use  only. 
No  other  material  shall  be  considered  or 
marked  "For  Official  Use  Only" 
(FOUO),  and  FOUO  is  not  authorized  as 
an  anemic  form  of  classification  to 
protect  national  security  interests. 
Additional  information  on  FOUO  and 
other  controlled,  unclassified 
information  may  be  found  in  DoD 
5200. 1-R. 

(b)  Prior  FOUO  application.  The  prior 
application  of  FOUO  markings  is  not  a 
conclusive  basis  for  withholding  a 
record  that  is  requested  under  the  FOIA. 
When  such  a  record  is  requested,  the 
information  in  it  shall  be  evaluated  to 
determine  whether,  under  ciurent 
circumstances,  FOIA  exemptions  apply 
in  withholding  the  record  or  portions  of 
it.  If  any  exemptions  apply,  the  record 
may  nonetheless  be  released  as  a 
discretionary  matter  when  it  is 
determined  that  no  governmental 
interest  will  be  jeopardized  by  its 
release. 

(c)  Historical  papers.  Records  such  as 
notes,  working  papers,  and  drafts 
retained  as  historical  evidence  of  DoD 
Component  actions  enjoy  no  special 
status  apart  from  the  exemptions  under 
the  FOIA. 

(d)  Time  to  mark  records.  The 
marking  of  records  at  the  time  of  their 
creation  provides  notice  of  FOUO 
content  and  facilitates  review  when  a 
record  is  requested  under  the  FOIA. 
Records  requested  under  the  FOIA  that 
do  not  bear  such  markings  shall  not  be 
assumed  to  be  releasable  without 
examination  for  the  presence  of 
information  that  requires  continued 
protection  and  qualifies  as  exempt  from 
public  release. 

(e)  Distribution  statement. 
Information  in  a  technical  document 
that  requires  a  distribution  statement 
pursuant  to  DoD  Directive  5230.24  « 
shall  bear  that  statement  and  may  be 
marked  FOUO,  as  appropriate. 

§286.16    Markings. 

Location  of  markings: 
(a)  An  unclassified  document 
containing  FOUO  information  shall  be 
marked  "For  Official  Use  Only"  at  the 
bottom  on  the  outside  of  the  front  cover 
{if  any),  on  each  page  containing  FOUO 


■See  footnote  1  to  §  286.1(a). 


information,  and  on  the  outside  of  the 
back  cover  (if  any). 

(b)  Within  a  classified  document,  an 
individual  page  that  contains  both 
FOUO  and  classified  information  shall 
be  marked  at  the  top  and  bottom  with 
the  highest  security  classification  of 
information  appearing  on  the  page. 
Individual  paragraphs  shall  be  marked 
at  the  appropriate  classification  level,  as 
well  as  unclassified  or  FOUO,  as 
appropriate. 

(c)  Within  a  classified  document,  an 
individual  page  that  contains  FOUO 
information  but  no  classified 
information  shall  be  marked  "For 
Official  Use  Only"  at  the  top  and  bottom 
of  the  page. 

(d)  Other  records,  such  as 
photographs,  films,  tapes,  or  slides, 
shall  be  marked  "For  Official  Use  Only" 
or  "FOUO"  in  a  manner  that  ensures 
that  a  recipient  or  viewer  is  aware  of  the 
status  of  the  information  therein. 

(e)  FOUO  material  transmitted  outside 
the  Department  of  Defense  requires 
application  of  an  expanded  marking  to 
explain  the  significance  of  the  FOUO 
marking.  This  may  be  accomplished  by 
typing  or  stamping  the  following 
statement  on  the  record  prior  to  transfer. 

This  document  contains  information 
EXEMPT  FROM  MANDATORY 
DISCLOSURE  under  the  FOL\.  Exemption(s) 
applies/apply. 

§286.17    Dissemination  and  transmission. 

(a)  Release  and  transmission 
procedures.  Until  FOUO  status  is 
terminated,  the  release  and  transmission 
instructions  that  follow  apply: 

(1)  FOUO  information  may  be 
disseminated  within  DoD  Components 
and  between  officials  of  DoD 
Components  and  DoD  contractors, 
consultants,  and  grantees  to  conduct 
official  business  for  the  Department  of 
Defense.  Recipients  shall  be  made  aware 
of  the  status  of  such  information,  and 
transmission  shall  be  by  means  that 
preclude  unauthorized  public 
disclosure.  Transmittal  documents  shall 
call  attention  to  the  presence  of  FOUO 
attachments. 

(2)  DoD  holders  of  FOUO  information 
are  authorized  to  convey  such 
information  to  officials  in  other 
Departments  and  Agencies  of  the 
Executive  and  Judicial  Branches  to 
fulfill  a  government  function,  except  to 
the  extent  prohibited  by  the  Privacy  Act. 
Records  thus  transmitted  shall  be 
marked  "For  Official  Use  Only,"  and  the 
recipient  shall  be  advised  that  the 
information  may  qualify  for  exemption 
from  public  disclosure,  pursuant  to  the 
FOIA,  and  that  special  handling 
instructions  do  or  do  not  apply. 


(3)  Release  of  FOUO  information  to 
Members  of  Congress  is  governed  by 
DoD  Directive  5400.4.^  Release  to  the 
GAO  is  governed  by  DoD  Directive 
7650.1.1°  Records  released  to  the 
Congress  or  GAO  should  be  reviewed  to 
determine  whether  the  information 
warrants  FOUO  status.  If  not.  prior 
FOUO  markings  shall  be  removed  or 
effaced.  If  withholding  criteria  are  met, 
the  records  shall  be  marked  FOUO  and 
the  recipient  provided  an  explanation 
for  such  exemption  and  marking. 
Alternatively,  the  recipient  may  be 
requested,  without  marking  the  record, 
to  protect  against  its  public  disclosure 
for  reasons  that  are  explained. 

(b)  Transporting  FOUO  information. 
Records  containing  FOUO  information 
shall  be  transported  in  a  manner  that 
prevents  disclosure  of  the  contents. 
When  not  commingled  with  classified 
information,  FOUO  information  may  be 
sent  via  first-class  mail  or  parcel  post. 
Bulky  shipments,  such  as  distributions 
of  FOUO  Directives  or  testing  materials, 
that  otherwise  qualify  under  postal 
regulations,  may  be  sent  by  fourth-class 
mail. 

(c)  Electronically  and  facsimile 
transmitted  messages.  Each  part  of 
electronically  and  facsimile  transmitted 
messages  containing  FOUO  information 
shall  be  marked  appropriately. 
Unclassified  messages  containing  FOUO 
information  shall  contain  the 
abbreviation  "FOUO"  before  the 
beginning  of  the  text.  Such  messages 
and  facsimiles  shall  be  transmitted  in 
accordance  with  communications 
seciu-ity  procedures  whenever 
practicable. 

§  286. 1 8    Safeguarding  FOUO  inf omtation. 

(a)  During  duty  hours.  During  normal 
working  hours,  records  determined  to  be 
FOUO  shall  be  placed  in  an  out-of-sight 
location  if  the  work  area  is  accessible  to 
non-goverrunent  personnel. 

(b)  During  nonduty  hours.  At  the  close 
of  business,  FOUO  records  shall  be 
stored  so  as  to  prevent  unauthorized 
access.  Filing  such  material  with  other 
unclassified  records  in  unlocked  files  or 
desks,  etc.,  is  adequate  when  normal 
U.S.  Government  or  Government- 
contractor  internal  building  security  is 
provided  during  nonduty  hours.  When 
such  internal  security  control  is  not 
exercised,  locked  buildings  or  rooms 
normally  provide  adequate  after-hours 
protection.  If  such  protection  is  not 
considered  adequate,  FOUO  material 
shall  be  stored  in  locked  receptacles 
such  as  file  cabinets,  desks,  or 
bookcases.  FOUO  records  that  are 


•See  footnote  1  to  §  286.1(a). 
•oSee  footnote  1  to  §  286.1(a). 
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subject  to  the  provisions  of  50  U.S.C. 
402  note  shall  meet  the  safeguards 
outlined  for  that  group  of  records. 

§286.19    Termination,  disposal  and 
unauthorized  disclosure. 

(a)  Termination.  The  originator  or 
other  competent  authority;  e.g.,  initial 
denial  and  appellate  authorities,  shall 
terminate  "For  Official  Use  Only" 
markings  or  status  when  circumstances 
indicate  that  the  information  no  longer 
requires  protection  from  public 
disclosure.  When  FOUO  status  is 
terminated,  all  known  holders  shall  be 
notified,  to  the  extent  practical.  Upon 
notification,  holders  shall  efface  or 
remove  the  "For  Official  Use  Only" 
markings,  but  records  in  file  or  storage 
need  not  be  retrieved  solely  for  that 
purpose. 

(b)  Disposal.  (1)  Nonrecord  copies  of 
FOUO  materials  may  be  destroyed  by 
tearing  each  copy  into  pieces  to  prevent 
reconstructing,  and  placing  them  in 
regular  trash  containers.  When  local 
circumstances  or  experience  indicates 
that  this  destruction  method  is  not 
sufficiently  protective  of  FOUO 
information,  local  authorities  may  direct 
other  methods  but  must  give  due 
consideration  to  the  additional  expense 
balanced  against  the  degree  of 
sensitivity  of  the  type  of  FOUO 
information  contained  in  the  records. 

(2)  Record  copies  of  FOUO  documents 
shall  be  disposed  of  in  accordance  with 
the  disposal  standards  established 
under  44  U.S.C.  3301-3314,  as 
implemented  by  DoD  Component 
instructions  concerning  records 
disposal. 

(c)  Unauthorized  disclosure.  The 
imauthorized  disclosure  of  FOUO 
records  does  not  constitute  an 
unauthorized  disclosure  of  DoD 
information  classified  for  security 
purposes.  Appropriate  administrative 
action  shall  be  taken,  however,  to  fix 
responsibility  for  unauthorized 
disclosure  whenever  feasible,  and 
appropriate  disciplinary  action  shall  be 
taken  against  those  responsible 
Unauthorized  disclosure  of  FOUO 
information  that  is  protected  by  the 
Privacy  Act  may  also  result  in  civil  and 
criminal  sanctions  against  responsible 
persons.  The  DoD  Component  that 
originated  the  FOUO  information  shall 
be  informed  of  its  unauthorized 
disclosure. 

Sut>part  E — Release  and  Processing 
Procedures 

§  286.22    General  provisions. 

(a)  Public  information.  (1)  Since  the 
policy  of  the  Department  of  Defense  is 
to  make  the  maximiun  amount  of 


information  available  to  the  public 
consistent  with  its  other 
responsibilities,  written  requests  for  a 
DoD  record  made  under  the  provisions 
of  5  U.S.C.  552(a)(3)  of  the  FOL\  may  be 
denied  only  when: 

(i)  Disclosure  would  result  in  a 
foreseeable  harm  to  an  interest  protected 
by  a  FOIA  exemption,  and  the  record  is 
subject  to  one  or  more  of  the  exemptions 
of  the  FOIA. 

(ii)  The  record  has  not  been  described 
well  enough  to  enable  the  DoD 
Component  to  locate  it  with  a 
reasonable  amount  of  effort  by  an 
employee  familiar  with  the  files. 

(iii)  The  requester  has  failed  to 
comply  with  the  procedural 
requirements,  including  the  written 
agreement  to  pay  or  payment  of  any 
required  fee  imposed  by  the  instructions 
of  the  DoD  Component  concerned. 
When  personally  identifiable 
information  in  a  record  is  requested  by 
the  subject  of  the  record  or  his  attorney, 
notarization  of  the  request,  or  a 
statement  certifying  under  the  penalty 
of  perjury  that  their  identity  is  true  and 
correct  may  be  required.  Additionally, 
written  consent  of  the  subject  of  the 
record  is  required  for  disclosing  from  a 
Privacy  Act  System  of  records,  even  to 
the  subject's  attorney. 

(2)  Individuals  seeking  DoD 
information  should  address  their  FOIA 
requests  to  one  of  the  addresses  listed  in 
Appendix  B  to  this  part. 

(b)  Requests  from  private  parties.  The 
provisions  of  the  FOL\  are  reserved  for 
persons  with  private  interests  as 
opposed  to  U.S.  Federal  Agencies 
seeking  official  information.  Requests 
from  private  persons  will  be  made  in 
writing,  and  should  clearly  show  all 
other  addressees  within  the  Federal 
Government  to  which  the  request  was 
also  sent.  This  procedure  will  reduce 
processing  time  requirements,  and 
ensure  better  inter-  and  intra-agency 
coordination.  However,  if  the  requester 
does  not  show  all  other  addressees  to 
which  the  request  was  also  sent,  DoD 
Components  shall  still  process  the 
request.  DoD  Components  should 
encourage  requesters  to  send  requests  by 
mail,  facsimile,  or  by  electronic  means. 
Disclosure  of  records  to  individuals 
under  the  FOIA  is  considered  public 
release  of  information,  except  as 
provided  for  in  §  286.4(f)  and  §  286.12. 

(c)  Requests  from  government 
officials.  Requests  from  officials  of  State 
or  local  Governments  for  DoD 
Component  records  shall  be  considered 
the  same  as  any  other  requester. 
Requests  from  members  of  Congress  not 
seeking  records  on  behalf  of  a 
Congressional  Committee, 
Subcommittee,  either  House  sitting  as  a 


whole,  or  made  on  behalf  of  their 
constituents  shall  be  considered  the 
same  as  any  other  requester  (see  also 
§  286.4(f)  and  paragraph  (d)  of  this 
section).  Requests  from  officials  of 
foreign  governments  shall  be  considered 
the  same  as  any  other  requester. 
Requests  from  officials  of  foreign 
governments  that  do  not  invoke  the 
FOIA  shall  be  referred  to  appropriate 
foreign  disclosure  channels  and  the 
reouester  so  notified. 

(d)  Privileged  release  to  U.S. 
government  officials.  (1)  Records 
exempt  from  release  to  the  public  under 
the  FOIA  may  be  disclosed  in 
accordance  with  DoD  Component 
regulations  to  agencies  of  the  Federal 
Government,  whether  legislative, 
executive,  or  administrative,  as  follows: 

(i)  In  response  to  a  request  of  a 
Committee  or  Subcommittee  of 
Congress,  or  to  either  House  sitting  as  a 
whole  in  accordance  with  DoD  Directive 
5400.4; 

(ii)  To  other  Federal  Agencies,  both 
executive  and  administrative,  as 
determined  by  the  head  of  a  DoD 
Component  or  designee; 

(iii)  In  response  to  an  order  of  a 
Federal  court,  DoD  Components  shall 
release  information  along  with  a 
description  of  the  restrictions  on  its 
release  to  the  public. 

(2)  DoD  Components  shall  inform 
officials  receiving  records  under  the 
provisions  of  this  paragraph  that  those 
records  are  exempt  from  public  release 
under  the  FOIA.  DoD  Components  also 
shall  advise  officials  of  any  special 
handling  instructions.  Classified 
information  is  subject  to  the  provisions 
of  DoD  5200. 1-R,  and  information 
contained  in  Privacy  Act  systems  of 
records  is  subject  to  DoD  5400.1 1-R. 

(e)  Consultation  with  affected  DoD 
component.  (1)  When  a  DoD  Component 
receives  a  FOIA  request  for  a  record  in 
which  an  affected  DoD  organization 
(including  a  Combatant  Command)  has 

a  clear  and  substantial  interest  in  the 
subject  matter,  consultation  with  that 
affected  DoD  organization  is  required. 
As  an  example,  where  a  DoD 
Component  receives  a  request  for 
records  related  to  DoD  operations  in  a  • 
foreign  country,  the  cognizant 
Combatant  dlommand  for  the  area 
involved  in  the  request  shall  be 
consulted  before  a  release  is  made. 
Consultations  may  be  telephonic, 
electronic,  or  in  hard  copy. 

(2)  The  affected  DoD  Component  shall 
review  the  circumstances  of  the  request 
for  host-nation  relations,  and  provide, 
where  appropriate,  FOIA  processing 
assistance  to  the  responding  DoD 
Component  regarding  release  of 
information.  Responding  DoD 
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Components  shall  provide  copies  of 
responsive  records  to  the  affected  DoD 
Component  when  requested  by  the 
affected  DoD  Component.  The  affected 
DoD  Component  shall  receive  a  courtesy 
copy  of  all  releases  in  such 
circumstances. 

(3)  Nothing  in  paragraphs  (e)(1)  and 
(e)(2)  of  this  section  shall  impede  the 
processing  of  the  FOIA  request  initially 
received  bv  a  DoD  Component. 

§  286.23    Initial  determinations. 

(a)  Initial  denial  authority.  (1) 
Components  shall  limit  the  number  of 
IDAs  appointed.  In  designating  its  IDAs, 
a  DoD  Component  shall  balance  the 
goals  of  centralization  of  authority  to 
promote  uniform  decisions  and 
decentralization  to  facilitate  responding 
to  each  request  within  the  time 
limitations  of  the  FOIA. 

(2)  The  initial  determination  whether 
to  make  a  record  available  upon  request 
may  be  made  by  any  suitable  official 
designated  by  the  EtoD  Component  in 
published  regulations.  The  presence  of 
the  marking  "For  Official  Use  Only" 
does  not  relieve  the  designated  official 
of  the  responsibility  to  review  the 
requested  record  for  the  purpose  of 
determining  whether  an  exemption 
under  the  FOIA  is  applicable. 

(3)  The  officials  designated  by  DoD 
Components  to  make  initial 
determinations  should  consult  with 
public  affairs  officers  (FAOs)  to  become 
familiar  with  subject  matter  that  is 
considered  to  be  newsworthy,  and 
advise  FAOs  of  all  requests  from  news 
media  representatives.  In  addition,  the 
officials  should  inform  FAOs  in  advance 
when  they  intend  to  withhold  or 
partially  withhold  a  record,  if  it  appears 
that  the  withholding  action  may  be 
challenged  in  the  media. 

(b)  Reasons  for  not  releasing  a  record. 
There  are  seven  reasons  for  not 
complying  with  a  request  for  a  record 
under  5  U.S.C.  552(a)(3): 

(1)  The  request  is  transferred  to 
another  DoD  Component,  or  to  another 

•federal  Agency. 

(2)  The  DoD  Component  determines 
through  knowledge  of  its  files  and 

''  reasonable  search  efforts  that  it  neither 
\  controls  nor  otherwise  possesses  the 
requested  record. 

(3)  A  record  has  not  been  described 
with  sufficient  particularity  to  enable 
the  DoD  Component  to  locate  it  by 
conducting  a  reasonable  search. 

(4)  The  requester  has  failed 
unreasonably  to  comply  with 
procedural  requirements,  including 
payment  of  fees,  imposed  by  this  part  or 
DoD  Component  supplementing 
regulations. 


(5)  The  request  is  withdrawn  by  the 
requester. 

(6)  The  information  requested  is  not  a 
record  within  the  meaning  of  the  FOIA 
and  this  part. 

(7)  The  record  is  denied  in  whole  or 
in  part  in  accordance  with  procedures 
set  forth  in  the  FOIA  and  this  part. 

(c)  Denial  tests.  To  deny  a  requested 
record  that  is  in  the  possession  and 
control  of  a  DoD  Component,  it  must  be 
determined  that  disclosure  of  the  record 
would  result  in  a  foreseeable  harm  to  an 
interest  protected  by  a  FOIA  exemption, 
and  the  record  is  exempt  under  one  or 
more  of  the  exemptions  of  the  FOIA.  An 
outline  of  the  FOLA's  exemptions  is 
contained  in  subpart  C  of  this  part. 

(d)  Reasonably  segregable  portions. 
Although  portions  of  some  records  may 
be  denied,  the  remaining  reasonably 
segregable  portions  must  be  released  to 
the  requester  when  it  reasonably  can  be 
assumed  that  a  skillful  and 
knowledgeable  person  could  not 
reconstruct  the  excised  information. 
Unless  indicating  the  extent  of  the 
deletion  would  harm  an  interest 
protected  by  an  exemption,  the  amount 
of  deleted  information  shall  be 
indicated  on  the  released  portion  of 
paper  records  by  use  of  brackets  or 
darkened  areas  indicating  removal  of 
information.  In  no  case  shall  the  deleted 
areas  be  left  "white"  withouf  the  use  of 
brackets  to  show  the  bounds  of  deleted 
information.  In  the  case  of  electronic 
deletion,  or  deletion  in  audiovisual  or 
microfiche  records,  if  technically 
feasible,  the  amount  of  redacted 
information  shall  be  indicated  at  the 
place  in  the  record  such  deletion  was 
made,  unless  including  the  indication 
would  harm  an  interest  protected  by  the 
exemption  under  which  the  deletion  is 
made.  This  may  be  done  by  use  of 
brackets,  shaded  areas,  or  some  other 
identifiable  technique  that  will  clearly 
show  the  limits  of  the  deleted 
information.  When  a  record  is  denied  in 
whole,  the  response  advising  the 
requester  of  that  determination  will 
specifically  state  that  it  is  not  reasonable 
to  segregate  portions  of  the  record  for 
release. 

(e)  Response  to  requester.  (1) 
Whenever  possible,  initial 
determinations  to  release  or  deny  a 
record  normally  shall  be  made  and  the 
decision  reported  to  the  requester 
within  10  working  days  (20  working 
days  effective  October  2,  1997)  after 
receipt  of  the  request  by  the  official 
designated  to  respond.  When  a  DoD 
Component  has  a  significant  number  of 
pending  requests  which  prevent  a 
response  determination  within  the  10 
working  day  period  (20  working  days 
effective  October  2,  1997),  the  requester 


shall  be  so  notified  in  an  interim 
response,  and  advised  whether  their 
request  qualifies  for  the  fast  track  or 
slow  track  within  the  DoD  Components' 
multitrack  processing  system. 
Requesters  who  do  not  meet  the  criteria 
for  fast  track  processing  shall  be  given 
the  opportunity  to  limit  the  scope  of 
their  request  in  order  to  qualify  for  fast 
track  processing.  See  also  §  286.4(d)  for 
greater  detail  on  multitrack  processing 
and  compelling  need  meriting  expedited 
processing. 

(2)  When  a  decision  is  made  to  release 
a  record,  a  copy  should  be  made 
available  promptly  to  the  requester  once 
he  has  complied  with  preliminary 
procedural  requirements. 

(3)  When  a  request  for  a  record  is 
denied  in  whole  or  in  part,  the  official 
designated  to  respond  shall  inform  the 
requester  in  writing  of  the  name  and 
title  or  position  of  the  official  who  made 
the  determination,  and  shall  explain  to 
the  requester  the  basis  for  the 
determination  in  sufficient  detail  to 
permit  the  requester  to  make  a  decision 
concerning  appeal.  The  requester 
specifically  shall  be  informed  by  the 
exemptions  on  which  the  denial  is 
based,  inclusive  of  a  brief  statement 
describing  what  the  exeraption(s)  cover. 
When  the  initial  denial  is  based  in 
whole  or  in  part  on  a  security 
classification,  the  explanation  should 
include  a  summary  of  the  applicable 
Executive  Order  criteria  for 
classification,  as  well  as  an  explanation, 
to  the  extent  reasonably  feasible,  of  how 
those  criteria  apply  to  the  particular 
record  in  question.  The  requester  shall 
also  be  advised  of  the  opportunity  and 
procedures  for  appealing  an  unfavorable 
determination  to  a  higher  final  authority 
within  the  DoD  Component. 

(4)  The  final  response  to  the  requester 
should  contain  information  concerning 
the  fee  status  of  the  request,  consistent 
with  the  provisions  of  subpart  F  of  this 
part. 

(5)  The  explanation  of  the  substantive 
basis  for  a  denial  shall  include  specific 
citation  of  the  statutory  exemption 
applied  under  provisions  of  this  part; 
e.g.,  5  U.S.C.  552(b)(1).  Merely  referring 
to  classification:  to  a  "For  Official  Use 
Only"  making  on  the  requested  record; 
or  to  this  part  or  a  DoD  Component's 
regulation  does  not  constitute  a  proper 
citation  or  explanation  of  the  basis  for 
invoking  an  exemption. 

(6)  When  the  time  for  response 
becomes  an  issue,  the  official 
responsible  for  replying  shall 
acknowledge  to  the  requester  the  date  of 
the  receipt  of  the  request. 

(7)  When  denying  a  request  for 
records,  in  whole  or  in  part,  a  DoD 
Component  shall  make  a  reasonable 
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effort  to  estimate  the  volume  of  the 
records  denied  and  provide  this 
estimate  to  the  requester,  unless 
providing  such  an  estimate  would  harm 
an  interest  protected  by  an  exemption  of 
the  FOIA.  This  estimate  should  be  in 
number  of  pages  or  in  some  other 
reasonable  form  of  estimation,  unless 
the  volume  is  otherwise  indicated 
through  deletions  on  records  disclosed 
in  part. 

(8)  When  denying  a  request  for 
records  in  accordance  with  a  statute 
qualifying  as  a  FOIA  exemption  3 
statute,  DoD  Components  shall,  in 
addition  to  stating  the  particular  statute 
rehed  upon  to  deny  the  information, 
also  state  whether  a  court  has  upheld 
the  decision  to  withhold  the 
information  under  the  particular  statute, 
and  a  concise  description  of  the  scope 
of  the  information  being  withheld. 

(f)  Extension  of  time.  (1)  In  unusual 
circumstances,  when  additional  time  is 
needed  to  respond  to  the  initial  request, 
the  DoD  Component  shall  acknowledge 
the  request  in  writing  within  the  10  day 
period  (20  days  effective  October  2, 
1997),  describe  the  circumstances 
requiring  the  delay,  and  indicate  the 
anticipated  date  for  a  substantive 
response  that  may  not  exceed  10 
additional  working  days,  except  as 
provided  in  paragraphs  (f)(2)  through 
(0(6)  of  this  section. 

(2)  With  respect  to  a  request  for  which 
a  written  notice  has  extended  he  time 
limits  by  10  additional  working  days, 
and  the  Component  determines  that  it 
cannot  make  a  response  determination 
within  that  additional  10  working  day 
period,  the  requester  shall  be  notified 
and  provided  an  opportimity  to  limit 
the  scope  of  the  request  so  that  it  may 
be  processed  within  the  extended  time 
limit,  or  an  opportunity  to  arrange  an 
alternative  time  frame  for  processing  the 
request  or  a  modified  request.  Refusal 
by  the  requester  to  reasonably  modify 
the  request  or  arrange  for  an  alternative 
time  frame  shall  be  considered  a  factor 
in  determining  whether  exceptional 
circumstances  exist  with  respect  to  DoD 
Components'  request  backlogs. 
Exceptional  circumstances  do  not 
include  a  delay  that  results  from 
predictable  component  backlogs,  imless 
the  DoD  Component  demonstrates 
reasonable  progress  in  reducing  its 
backlog. 

(3)  Unusual  circimsstances  that  may 
justify  delay  are: 

(i)  The  need  to  search  for  and  collect 
the  requested  records  from  other 
facilities  that  are  separate  from  the 
office  determined  responsible  for  a 
release  or  denial  decision  on  the 
requested  information. 


(ii)  The  need  to  search  for,  collect, 
and  appropriately  examine  a 
voluminous  amount  of  separate  and 
distinct  records  which  are  requested  in 
a  single  request. 

(iiij  The  need  for  consultation,  which 
shall  be  conducted  vnih  all  practicable 
speed,  with  other  agencies  having  a 
substantial  interest  in  the  determination 
of  the  request,  or  among  two  or  more 
DoD  Components  having  a  substantial 
subject-matter  interest  in  the  request. 

(4)  DoD  Components  may  aggregate 
certain  requests  by  the  same  requester, 
or  by  a  group  of  requester^acting  in 
concert,  if  the  DoD  Component 
reasonably  believes  that  such  requests 
actually  constitute  a  single  request, 
which  would  otherwise  satisfy  the 
unusual  circumstances  set  forth  above, 
and  the  requests  involve  clearly  related 
matters.  Multiple  requests  involving 
unrelated  matters  shall  not  be 
aggregated.  If  the  requests  are  aggregated 
under  these  conditions,  the  requester  or 
requesters  shall  be  so  notified. 

(5)  In  cases  where  the  statutory  time 
limits  cannot  be  met  and  no  informal 
extension  of  time  has  been  agreed  to,  the 
inability  to  process  any  part  of  the 
request  within  the  specified  time  should 
be  explained  to  the  requester  with  a 
request  that  he  agree  to  await  a 
substantive  response  by  an  anticipated 
date.  It  should  be  made  clear  that  any 
such  agreement  does  not  prejudice  the 
right  of  the  requester  to  appeal  the 
initial  decision  after  it  is  made.  DoD 
Components  are  reminded  that  the 
requester  stiU  retains  the  right  to  treat 
this  delay  as  a  defacto  denial  with  full 
administrative  remedies. 

(6)  As  an  alternative  to  the  taking  of 
formal  extension  of  time  as  described  in 
paragraph  (f)  of  this  section,  the 
negotiation  by  the  cognizant  FOIA 
coordinating  office  of  informal 
extensions  in  time  with  requesters  is 
encouraged  where  appropriate. 

(g)  Misdirected  requests.  Misdirected 
requests  shall  be  forwarded  promptly  to 
the  DoD  Component  or  other  Federal 
Agency  with  the  responsibiUty  for  the 
records  requested.  The  period  allowed 
for  responding  to  the  request 
misdirected  by  the  requester  shall  not 
begin  until  the  request  is  received  by  the 
DoD  Component  that  manages  the 
records  requested. 

(h)  Records  of  non-U. S.  government 
source.  (1)  When  a  request  is  received 
for  a  record  that  falls  under  exemption 
4  (see  subpart  C  of  this  part),  that  was 
obtained  from  a  non-U. S.  Government 
source,  or  for  a  record  containing 
information  clearly  identified  as  having 
been  provided  by  a  non-U.S. 
Government  source,  the  source  of  the 
record  or  information  (al.so  known  as 


"the  submitter"  for  matters  pertaining  to 
proprietary  data  under  5  U.S.C.  552, 
Exemption  (b)(4).  §  286.12  and  E.  O. 
12600  (3  CFR.  1987  Comp..  p.  235). 
shall  be  notified  promptly  of  that 
request  and  afforded  reasonable  time 
(e.g.,  30  calendar  days)  to  present  any 
objections  concerning  the  release, 
unless  it  is  clear  that  there  can  be  no 
valid  basis  for  objection.  This  practice  is 
required  for  those  FOIA  requests  for 
data  not  deemed  clearly  exempt  from 
disclosure  under  exemption  (b)(4)  of  5 
U.S.C.  552(a).  If,  for  example*  the  record 
or  information  was  provided  with  actual 
or  presumptive  knowledge  of  the  non- 
U.S.  Government  source  and  established 
that  it  would  be  made  available  to  the 
public  upon  request,  there  is  no 
obligation  to  notify  the  source.  Any 
objections  shall  be  evaluated.  The  final 
decision  to  disclose  information 
claimed  to  be  exempt  under  exemption 
(h)(4)  shall  be  made  by  an  official 
equivalent  in  rank  to  the  official  who 
would  make  the  decision  to  withhold 
that  information  under  the  FOIA.  When 
a  substantial  issue  has  been  raised,  the 
DoD  Component  may  seek  additional 
information  from  the  source  of  the 
information  and  afford  the  source  and 
requester  reasonable  opportunities  to 
present  their  argvunents  on  the  legaV  and 
substantive  issues  involved  prior  to 
making  an  agency  determination.  When 
the  source  advises  it  will  seek  a 
restraining  order  or  take  court  action  to 
prevent  release  of  the  record  or 
information,  the  requester  shall  be 
notified,  and  action  on  the  request 
normally  shall  not  be  taken  until  after 
the  outcome  of  that  coiul  action  is 
known.  When  the  requester  brings  court 
action  to  compel  disclosure,  the 
submitter  shall  be  promptly  notified  of 
this  action. 

(2)  If  the  submitted  information  is  a 
proposal  in  response  to  a  sohcitation  for 
a  competitive  proposal,  and  the 
proposal  is  in  the  possession  and 
control  of  DoD,  and  meets  the 
requirements  of  10  U.S.C.  2305(g),  the 
proposal  shall  not  be  disclosed,  and  no 
submitter  notification  and  subsequent 
analysis  is  required.  The  proposal  shall 
be  writhheld  from  public  disclosure 
pursuant  to  10  U.S.C.  2305(g)  and 
exemption  (b)(3)  of  5  U.S.C.  552.  This 
statute  does  not  apply  to  bids, 
unsolicited  proposals,  or  any  proposal 
that  is  set  forth  or  incorporated  by 
reference  in  a  contract  between  a  DoD 
Component  and  the  offeror  that 
submitted  the  proposal.  In  such 
situations,  normal  submitter  notice  shall 
be  conducted  in  accordance  with 
paragraph  (h)(1)  of  this  section  except 
for  sealed  bids  that  are  opened  and  read 
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to  the  public.  The  terra  proposal  means 
information  contained  in  or  originating 
from  any  proposal,  including  a 
technical,  management,  or  cost  proposal 
submitted  by  an  offeror  in  response  to 

-solicitation  for  a  competitive  proposal, 
but  does  not  include  an  offeror's  name 
or  total  price  or  unit  prices  when  set 
forth  in  a  record  other  than  the  proposal 
itself.  Submitter  notice,  and  anadysis  as 

■  appropriate,  are  required  for  exemption 
(b)(4)  matters  that  are  not  specifically 
incorporated  in  10  U.S.C.  2305(g). 

(3)  If  the  jecord  or  information  was 
submitted  on  a  strictly  voluntary  basis, 
absent  any  exercised  authority  that 
prescribes  criteria  for  submission,  and 
after  consultation  with  the  submitter,  it 
is  absolutely  clear  that  the  record  or 
information  would  customarily  not  be 
released  to  the  public,  the  submitter 
need  not  be  notified.  Examples  of 
exercised  authorities  prescribing  criteria 
for  submission  are  statutes.  Executive 
Orders,  regulations,  invitations  for  bids, 
requests  for  proposals,  and  contracts. 
Records  or  information  submitted  under 
these  authorities  are  not  voluntary  in 
nature.  When  it  is  not  clear  whether  the 
information  was  submitted  on  a 
voluntary  basis,  absent  any  exercised 
authority,  and  whether  it  would 
customarily  be  released  to  the  public  by 
the  submitter,  notify  the  submitter  and 
ask  that  it  describe  its  treatment  of  the 
information,  and  render  an  objective 
evaluation.  If  the  decision  is  made  to 
release  the  information  over  the 
objection  of  the  submitter,  notify  the 
submitter  and  afford  the  necessary  time 
to  allow  the  submitter  to  seek  a 
restraining  order,  or  take  court  action  to 
prevent  release  of  the  record  or 
information. 

(4)  The  coordination  provisions  of 
this  paragraph  (h)  also  apply  to  any  non- 
U.S.  Government  record  in  the 
possession  and  control  of  the  DoD  from 
multi-national  organizations,  such  as 
the  North  Atlantic  Treaty  Organization 
(NATO),  United  Nations  Commands,  the 
North  American  Aerospace  Defense 
Command  (NORAD),  the  Inter-American 
Defense  Board,  or  foreign  governments. 
Coordination  with  foreign  governments 
under  the  provisions  of  this  paragraph 
(h)  may  be  made  through  Department  of 
State,  or  the  specific  foreign  embassy. 

(i)  File  of  initial  denials.  Copies  of  all 
initial  denials  shall  be  maintained  by 
each  DoD  Component  in  a  form  suitable 
for  rapid  retrieval,  periodic  statistical 
compilation,  and  management 
evaluation.  Records  denied  at  the  initial 
stage  shall  be  maintained  for  a  period  of 
six  years  to  meet  the  statute  of 
limitations  requirement. 

(j)  Special  mail  services.  Components 
are  authorized  to  use  registered  mail. 


certified  mail,  certificates  of  mailing  and 
return  receipts.  However,  their  use 
should  be  limited  to  instances  where  it 
appears  advisable  to  establish  proof  of 
dispatch  or  receipt  of  FOIA 
correspondence. 

(k)  Receipt  accounts.  The  Treasurer  of 
the  United  States  has  established  two 
accounts  for  FOIA  receipts,  and  all 
money  orders  or  checks  remitting  FOIA 
fees  should  be  made  payable  to  the  U.S. 
Treasurer.  These  accounts,  which  are 
described  in  paragraphs  (k)(l)  and  (k)(2) 
of  this  section  shall  be  used  for 
depositing  all'^OIA  receipts,  except 
receipts  for  industrially  funded  and  non 
appropriated  funded  activities. 
Components  are  reminded  that  the 
below  account  numbers  must  be 
preceded  by  the  appropriate  disbursing 
office  two  digit  prefix.  Industrially 
funded  and  non  appropriated  funded 
activity  FOIA  receipts  shall  be 
deposited  to  the  applicable  fund. 

(1)  Receipt  Account  3210  Sale  of 
Publications  and  Reproductions, 
Freedom  of  Information  Act.  This 
account  shall  be  used  when  depositing 
funds  received  frtjm  providing  existing 
publications  and  forms  that  meet  the 
Receipt  Account  Series  description 
found  in  Federal  Account  Symbols  and 
Titles. 

(2)  Receipt  Account  3210  Fees  and 
Other  Charges  for  Seivices,  Freedom  of 
Information  Act.  This  account  is  used  to 
deposit  search  fees,  fees  for  duplicating 
and  reviewing  (in  the  case  of 
commercial  requesters)  records  to 
satisfy  requests  that  could  not  be  filled 
with  existing  publications  or  forms. 

§286.24    Appeals. 

(a)  General.  If  the  official  designated 
by  the  DoD  Component  to  make  initial 
determinations  on  requests  for  records 
declines  to  provide  a  record  because  the 
official  considers  it  exempt  under  one  or 
more  of  the  exemptions  of  the  FOIA, 
that  decision  may  be  appealed  by  the 
requester,  in  writing,  to  a  designated 
appellant  authority.  The  appeal  should 
be  accompanied  by  a  copy  of  the  letter 
denying  the  initial  request.  Such 
appeals  should  contain  the  basis  for 
disagreement  with  the  initial  refusal. 
Appeal  procedures  also  apply  to  the 
disapproval  of  a  fee  category  claim  by  a 
requester,  disapproval  of  a  request  for 
waiver  or  reduction  of  fees,  disputes 
regarding  fee  estimates,  review  on  an 
expedited  basis  a  determination  not  to 
grant  expedited  access  to  agency 
records,  and  for  no  record 
determinations  when  the  requester 
considers  such  responses  adverse  in 
nature.  Appeals  of  Office  of  the 
Secretary  of  Defense  and  Chairman  of 
the  Joint  Chiefs  of  Staff  determinations 


may  be  sent  to  the  address  in  Appendix 
B,  paragraph  2. a.,  of  this  part.  If  a 
request  is  merely  misaddressed,  and  the 
receiving  DoD  Component  simply 
advises  the  requester  of  such  and  refers 
the  request  to  the  appropriate  DoD 
Component,  this  shall  not  be  considered 
a  no  record  determination. 

(b)  Time  of  receipt.  A  FOIA  appeal 
has  been  received  by  a  DoD  Component 
when  it  reaches  the  office  of  an 
appellate  authority  having  jurisdiction. 
Misdirected  appeals  should  be  referred 
expeditiously  to  the  proper  appellant 
authority. 

(c)  Time  limits.  (1)  The  requester  shall 
be  advised  to  file  an  appeal  so  that  it 
reaches  the  appellate  authority  no  later 
than  60  calendar  days  after  the  date  of 
the  initial  denial  letter.  At  the 
conclusion  of  this  period,  the  case  may 
be  considered  closed;  however,  such 
closure  does  not  prevent  the  requester 
for  filing  litigation.  In  cases  where  the 
requester  is  provided  several 
incremental  determinations  for  a  single 
request,  the  time  for  the  appeal  shall  not 
begin  until  the  requester  receives  the 
last  such  notification.  Records  that  are 
denied  shall  be  retained  for  a  period  of 
six  years  to  meet  the  statute  of 
limitations  requirement. 

(2)  Final  determinations  on  appeals 
normally  shall  be  made  within  20 
working  days  after  receipt.  When  a  DoD 
Component  has  a  significant  number  of 
appeals  preventing  a  response 
determination  with  20  working  days, 
the  appeals  shall  be  processed  in  a 
multitrack  processing  system,  based  at  a 
minimum,  on  the  three  processing 
tracks  established  for  initial  requests. 
See  §  286.4(d).  All  of  the  provisions  of 
§  286.4(d)  apply  also  to  appeals  of  initial 
determinations,  to  include  establishing 
additional  processing  queues  as  needed. 

(d)  Delay  in  responding  to  an  appeal. 
(1)  If  additional  time  is  needed  due  to 
the  unusual  circumstances  described  in 
§  286.23  (0,  the  final  decision  may  be 
delayed  for  the  number  of  working  days 
(not  to  exceed  in\  that  were  not  used 
are  additional  time  for  responding  to  the 
initial  request. 

(2)  If  a  determination  cannot  be  made 
and  the  requester  notified  within  20 
working  days,  the  appellate  authority 
shall  acknowledge  to  the  requester,  in 
vmting,  the  date  of  receipt  of  the  appeal, 
the  circumstances  surrounding  the 
delay,  and  the  anticipated  date  for 
substantive  response.  Requesters  shall 
be  advised  that,  if  the  delay  exceeds  the 
statutory  extension  provision  or  is  for 
reasons  other  than  the  unusual 
circumstances  identified  in  §  286.23  (f), 
they  may  consider  their  administrative 
remedies  exhausted.  They  may, 
however,  without  prejudicing  their  right 
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of  judicial  remedy,  await  a  substantive 
response.  The  DoD  Component  shall 
continue  to  process  the  case 
expeditiously,  whether  or  not  the 
requester  seeks  a  court  order  for  release 
of  the  records,  but  a  copy  of  any 
response  provided  subsequent  to  filing 
of  a  complaint  shall  be  forwarded  to  the 
Department  of  Justice. 

(e)  Response  to  the  requester.  (1) 
When  an  appellate  authority  makes  a 
final  determination  to  release  all  or  a 
portion  of  records  withheld  by  an  IDA. 
a  written  response  and  a  copy  of  the 
records  so  released  should  be  forwarded 
promptly  to  the  requester  after 
compliance  with  any  preliminary 
procedural  requirements,  such  as 
payment  of  fees. 

(2)  Final  refusal  of  an  appeal  must  be 
made  in  writing  by  the  appellate 
authority  or  by  a  designated  "" 

representative.  The  response,  at  a 
minimum,  shall  include  the  following: 

(1)  The  basis  for  the  refusal  shall  be 
explained  to  the  requester  in  writing, 
both  with  regard  to  the  applicable 
statutory  exemption  or  exemptions 
invoked  under  provisions  of  the  FOIA 
and  with  respect  to  other  appeal  matters 
as  set  forth  in  paragraph  (1)  of  this 
section. 

(ii)  When  the  final  refusal  is  based  in 
whole  or  in  part  on  a  security 
classification,  the  explanation  shall 
include  a  determination  that  the  record 
meets  the  cited  criteria  and  rationale  of 
the  governing  Executive  Order,  and  that 
this  determination  is  based  on  a 
declassification  review,  with  the 
explanation  of  how  that  review 
confirmed  the  continuing  validity  of  the 
security  classification. 

(iii)  The  final  denial  shall  include  the 
name  and  title  or  position  of  the  official 
responsible  for  the  denial. 

(iv)  In  the  case  of  appeals  for  total 
denial  of  records,  the  response  shall 
advise  the  requester  that  the  information 
being  denied  does  not  contain 
meaningful  portions  that  are  reasonably 
segregable. 

(v)  When  the  denial  is  based  upon  an 
exemption  3  statute  (see  §  286.12(e)).  the 
response,  in  addition  to  citing  the 
statute  relied  upon  to  deny  the 
information,  shall  state  whether  a  court 
has  upheld  the  decision  to  withhold  the 
information  under  the  statute,  and  shall 
contain  a  concise  description  of  the 
scope  of  the  information  withheld. 

(vi)  The  response  shall  advise  the 
requester  of  the  right  of  judicial  review. 

(f)  Consultation.  (1)  Final  refusal 
involving  issues  not  previously  resolved 
or  that  the  DoD  Component  knows  to  be 
inconsistent  with  rulings  of  other  DoD 
Components  ordinarily  should  not  be 


made  before  consultation  with  the  DoD 
Office  of  the  General  Counsel. 

(2)  Tentative  decisions  to  deny 
records  that  raise  new  or  significant 
legal  issues  of  potential  significance  to 
other  Agencies  of  the  Goverrmient  shall 
be  provided  to  the  DoD  Office  of  the 
General  Counsel. 

§286.25    Judicial  actions. 

(a)  General.  (1)  This  section  states 
current  legal  and  procedural  rules  for 
the  convenience  of  the  reader.  The 
statements  of  rules  do  not  create  rights 
or  remedies  not  otherwise  available,  nor 
do  they  bind  the  Department  of  Defense 
to  particular  judicial  interpretations  or 
procedures. 

(2)  A  requester  may  seek  an  order 
from  a  U.S.  District  Court  to  compel 
release  of  a  record  after  administrative 
remedies  have  been  exhausted;  i.e., 
when  refused  a  record  by  the  head  of  a 
Component  or  an  appellate  designee  or 
when  the  DoD  Component  has  failed  to 
respond  within  the  time  limits 
prescribed  by  the  FOIA  and  in  this  part. 

(b)  Jurisdiction.  The  requester  may 
bring  suit  in  the  U.S.  District  Court  in 
the  district  in  which  the  requester 
resides  or  is  the  requesters  place  of 
business,  in  the  district  in  which  the 
record  is  located,  or  in  the  District  of 
Columbia. 

(c)  Burden  of  proof  .  The  burden  of 
proof  is  on  the  DoD  Component  to 
justify  its  refusal  to  provide  a  record. 
The  court  shall  evaluate  the  case  de 
novo  (anew)  and  may  elect  to  examine 
any  requested  record  in  camera  (in 
private)  to  determine  whether  the  denial 
was  justified. 

(d)  Actions  by  the  Court.  (1)  When  a 
DoD  Component  has  failed  to  make  a 
determination  within  the  statutory  time 
limits  but  can  demonstrate  due 
diligence  in  exceptional  circumstances, 
to  include  negotiating  with  the  requester 
to  modify  the  scope  of  their  request,  the 
court  may  retain  jurisdiction  and  allow 
the  Component  additional  time  to 
complete  its  review  of  the  records. 

(2)  If  the  court  determines  that  the 
requester's  complaint  is  substantially 
correct,  it  may  require  the  United  States 
to  pay  reasonable  attorney  fees  and 
other  litigation  costs. 

(3)  When  the  court  orders  the  release 
of  denied  records,  it  may  also  issue  a 
written  finding  that  the  circumstances 
surrounding  the  withholding  raise 
questions  whether  DoD  Component 
personnel  acted  arbitrarily  and 
capriciously.  In  these  cases,  the  special 
counsel  of  the  Merit  System  Protection 
Board  shall  conduct  an  investigation  to 
determine  whether  or  not  disciplinary 
action  is  warranted.  The  DoD 
Component  is  obligated  to  take  the 


action  recommended  by  the  special 
counsel. 

(4)  The  court  may  punish  the 
responsible  official  for  contempt  when  a 
DoD  Component  fails  to  comply  with 
the  court  order  to  produce  records  that 
it  determines  have  been  withheld 
improperly. 

(e)  Non-United  States  Government 
Source  Information.  A  requester  may 
bring  suit  in  a  U.S.  District  Court  to 
compel  the  release  of  records  obtained 
from  a  non-government  source  or 
records  based  on  information  obtained 
from  a  non-government  source.  Such 
source  shall  be  notified  promptly  of  the 
court  action.  When  the  source  advises 
that  it  is  seeking  court  action  to  prevent 
release,  the  DoD  Component  shall  defer 
answering  or  otherwise  pleading  to  the 
complainant  as  long  as  permitted  by  the 
Court  or  until  a  decision  is  rendered  in 
the  court  action  of  the  source, 
whichever  is  sooner. 

(f)  FOIA  litigation.  Personnel 
responsible  for  processing  FOIA 
requests  at  the  DoD  Component  level 
shall  be  aware  of  litigation  under  the 
FOIA.  Such  information  will  provide 
management  insights  into  the  use  of  the 
nine  exemptions  by  Component 
personnel.  Whenever  a  complaint  under 
the  FOIA  is  filed  in  a  U.S.  District  Court, 
the  DoD  Component  named  in  the 
complaittt  shall  forward  a  copy  of  the 
complaint  bv  anv  means  to  the 
OASD(PA).  Attn':  DFOISR,  with  an 
information  copy  to  the  DoD  Office  of 
the  General  Counsel,  Attn:  Office  of 
Legal  Counsel. 

Subpart  F — Fee  Schedule 

§  286.28    General  provisions. 

(a)  Authorities.  The  Freedom  of 
Information  Act,  as  amended;  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  as  amended:  the  Privacy 
Act  of  1974.  as  amended;  the  Budget 
and  Accounting  Act  of  1921  and  the 
Budget  and  Accounting  Procedxu^s  Act, 
as  amended  (see  31  U.S.C);  and  10 
U.S.C.  2328. 

(b)  Application.  (1)  The  fees  described 
in  this  subpart  apply  to  FOIA  requests, 
and  conform  to  the  Office  of 
Management  and  Budget  Uniform 
Freedom  of  Information  Act  Fee 
Schedule  and  Guidelines.  They  reflect 
direct  costs  for  search,  review  (in  the 
case  of  commercial  requesters);  and 
duplication  of  documents,  collection  of 
which  is  permitted  by  the  FOIA.  They 
are  neither  intended  to  imply  that  fees 
must  be  charged  in  coimection  with 
providing  information  to  the  public  in 
the  routine  course  of  business,  nor  are 
they  meant  as  a  substitute  for  any  other 
schedule  of  fees,  such  as  DoD 
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Instruction  7230.7,"  which  does  not 
supersede  the  collection  of  fees  under 
the  FOIA.  Nothing  in  this  subpart  shall 
supersede  fees  chargeable  under  a 
statute  specifically  providing  for  setting 
the  level  of  fees  for  particular  types  of 
records.  A  "statue  specifically  providing 
for  setting  the  level  of  fees  for  particular 
types  of  records"  (5  U.S.C.  552 
(a)(4)(A)(vi))  means  any  statute  that 
enables  a  Government  Agency  such  as 
the  Government  Printing  Office  (GPO) 
or  the  National  Technical  Information 
Service  (NTIS),  to  set  and  collect  fees. 
Components  should  ensure  that  when 
documents  that  would  be  responsive  to 
a  request  are  maintained  for  distribution 
by  agencies  operating  statutory-based 
fee  schedule  programs  such  as  the  GPO 
or  NTIS,  they  inform  requesters  of  the 
steps  necessary  to  obtain  records  from 
those  sources. 

(2)  The  term  "direct  costs"  means 
those  expenditures  a  Component 
actually  makes  in  searching  for, 
reviewing  (in  the  case  of  commercial 
requesters),  and  duplicating  documents 
to  respond  to  an  FOIA  request.  Direct 
costs  include,  for  example,  the  salary  of 
the  employee  performing  the  work  (the 
basic  rate  of  pay  for  the  employee  plus 
16  percent  of  that  rate  to  cover  benefits), 
and  the  costs  of  operating  duplicating 
machinery.  These  factors  have  been 
included  in  the  fee  rates  prescribed  at 
§286.29.  Not  included  in  direct  costs 
are  overhead  expenses  such  as  costs  of 
space,  heating  or  lighting  the  facility  in 
which  the  records  are  stored. 

(3)  The  term  "search"  includes  all 
time  spent  looking,  both  manually  and 
electronically,  for  material  that  is 
responsive  to  a  request.  Search  also 
includes  a  page-by-page  or  line-by-line 
identification  (if  necessary)  of  material 
in  the  record  to  determine  if  it,  or 
portions  thereof  are  responsive  to  the 
request.  Components  should  ensure  that 
searches  are  done  in  the  most  efficient 
and  least  expensive  maimer  so  as  to 
minimize  costs  for  both  the  Component 
and  the  requester.  For  example. 
Components  should  not  engage  in  line- 
by-line  searches  when  duplicating  an 
entire  document  known  to  contain 
responsive  information  would  prove  to 
be  the  less  expensive  and  quicker 
method  of  complying  with  the  request. 
Time  spent  reviewing  documents  in 
order  to  determine  whether  to  apply  one 
or  more  of  the  statutory  exemptions  is 
not  search  time,  but  review  time.  See 
paragraph  (b)(5)  of  this  section  for  the 
definition  of  review,  and  paragraph 
(c)(5)  of  this  section  and  §  286.29(b)(2) 
for  information  pertaining  to  computer 
searches. 


"See  footnote  1  to  § 286.1(a). 


(4)  The  term  "duplication"  refers  to 
the  process  of  making  a  copy  of  a 
document  in  response  to  an  FOIA 
request.  Such  copies  can  take  the  form 
of  paper  copy,  microfiche,  audiovisual, 
or  machine  readable  documentation 
(e.g.,  magnetic  tape  or  disc),  among 
others.  Every  effort  will  be  made  to 
ensure  that  the  copy  provided  is  in  a 
form  that  is  reasonably  useable,  the 
requester.shall  be  notified  that  the  copy 
provided  is  the  best  available  and  that 
the  Agency's  master  copy  shall  be  made 
available  for  review  upon  appointment. 
For  duplication  of  computer  tapes  and 
audiovisual,  the  actual  costs,  including 
the  operator's  time,  shall  be  charged.  In 
practice,  if  a  Component  estimates  that 
assessable  duplication  charges  are  likely 
to  exceed  $25.00,  it  shall  notify  the 
requester  of  the  estimate,  unless  the 
requester  has  indicated  in  advance  his 
or  her  willingness  to  pay  fees  as  high  as 
those  anticipated.  Such  a  notice  shall 
offer  a  requester  the  opportunity  to 
confer  with  Component  personnel  with 
the  object  of  reformulating  the  request  to 
meet  his  or  her  needs  at  a  lower  cost. 

(5)  The  term  "review"  refers  to  the 
process  of  examining  documents  located 
in  response  to  €ui  FOIA  request  to 
determine  whether  one  or  more  of  the 
statutory  exemptions  permit 
withholding.  It  also  includes  processing 
the  documents  for  disclosure,  such  as 
excising  them  for  release.  Review  does 
not  include  the  time  spent  resolving 
general  legal  or  policy  issues  regarding 
the  application  of  exemptions.  It  should 
be  noted  that  charges  for  commercial 
requesters  may  be  assessed  only  for  the 
initial  review.  Components  may  not 
charge  for  reviews  required  at  the 
administrative  appeal  level  of  an 
exemption  already  applied.  However, 
records  or  portions  of  records  withheld 
in  full  under  an  exemption  that  is 
subsequently  determined  not  to  apply 
may  be  reviewed  again  to  determine  the 
applicability  of  other  exemptions  not 
previously  considered.  The  costs  for 
such  a  subsequent  review  would  be 
properly  assessable. 

(c)  Fee  restrictions.  (1)  No  fees  may  be 
charged  by  any  DoD  Component  if  the 
costs  of  routine  collection  and 
processing  of  the  fee  are  likely  to  equal 
or  exceed  the  amount  of  the  fee.  With 
the  exception  of  requesters  seeking 
documents  for  a  commercial  use. 
Components  shall  provide  the  first  two 
hours  of  search  time,  and  the  first  one 
hundred  pages  of  duplication  without 
charge.  For  example,  for  a  request  (other 
than  one  from  a  commercial  requester) 
that  involved  two  hours  and  ten 
minutes  of  search  time,  and  resulted  in 
one  hundred  and  five  pages  of 
documents,  a  Component  would 


determine  the  cost  of  only  ten  minutes 
of  search  time,  and  only  five  pages  of 
reproduction.  If  this  processing  cost  was 
equal  to,  or  less  than,  the  cost  to  the 
Component  for  billing  the  requester  and 
processing  the  fee  collected,  no  charges 
would  result. 

(2)  Requesters  receiving  the  first  two 
hours  of  search  and  the  first  one 
hundred  pages  of  duplication  without 
charge  are  entitled  to  such  only  once  per 
request.  Consequently,  if  a  Component, 
after  completing  its  portion  of  a  request, 
finds  it  necessary  to  refer  the  request  to 
a  subordinate  office,  another  DoD 
Component,  j3r  another  Federal  Agency 
to  action  their  portion  of  the  request,  the 
referring  Component  shall  inform  the 
recipient  of  the  referral  of  the  expended 
amount  of  search  time  and  duplication 
cost  to  date. 

(3)  The  elements  to  be  considered  in 
determining  the  "cost  of  collecting  a 
fee"  are  the  administrative  costs  to  the 
Component  of  receiving  and  recording  a 
remittance,  and  processing  the  fee  for 
deposit  in  the  Department  of  Treasury's 
special  account.  "The  cost  to  the 
Department  of  Treasury  to  handle  such 
remittance  is  negligible  and  shall  not  be 
considered  in  Components' 
determinations. 

(4)  For  the  purposes  of  these 
restrictions,  the  word  "pages"  refers  to 
paper  copies  of  a  standard  size,  which 
will  normally  be  "8V2X  11"  or  "11  X 
14".  Thus,  requesters  would  not  be 
entitled  to  100  microfiche  or  100 
computer  disks,  for  example.  A 
microfiche  containing  the  equivalent  of 
100  pages  or  100  pages  of  computer 
printout  however,  might  meet  the  terms 
of  the  restriction. 

(5)  In  the  case  of  computer  searches, 
the  first  two  free  hours  will  be 
determined  against  the  salary  scale  of 
the  individual  operating  the  computer 
for  the  purposes  of  the  search.  As  an    . 
example,  when  the  direct  costs  of  the 
computer  central  processing  unit,  input- 
output  devices,  and  memory  capacity 
equal  S24.00  (two  hours  of  equivalent 
search  at  the  clerical  level),  amounts  of 
computer  costs  in  excess  of  that  amount 
are  chargeable  as  computer  search  time.  ' 
In  the  event  the  direct  operating  cost  of 
the  hardware  configuration  caimot  be 
determined,  computer  search  shall  be 
based  on  the  salary  scale  of  the  operator 
executing  the  computer  search.  See 

§  286.29  for  further  details  regarding 
fees  for  computer  searches. 

(d)  Fee  waivers.  (1)  Dociunents  shall 
be  furnished  without  charge,  or  at  a 
charge  reduced  below  fees  assessed  to 
the  categories  of  requesters  in  paragraph 
(e)  of  this  section  when  the  Component 
determines  that  waiver  or  reduction  of 
the  fees  is  in  the  public  interest  because 
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furnishing  the  information  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Department  of  Defense 
and  is  not  primarily  in  the  commercial 
interest  of  the  requester. 

(2)  When  assessable  costs  for  a  FOIA 
request  total  $15.00  or  less,  fees  shall  be 
waived  automatically  for  all  requesters, 
regardless  of  category. 

(3)  Decisions  to  waive  or  reduce  fees 
that  exceed  the  automatic  waiver 
threshold  shall  be  made  on  a  case-by- 
case  basis,  consistent  with  the  following 
factors: 

(i)  Disclosure  of  information  "is  in  the 
public  interest  because  it  is  likely  to 
contribute  significantly  to  public 
understanding  of  the  operations  or 
activities  of  the  Government." 

(A)  The  subject  of  the  request. 
Components  should  analyze  whether 
the  subject  matter  of  the  request 
involves  issues  that  will  significantly 
contribute  to  the  public  understanding 
of  the  operations  or  activities  of  the 
Department  of  Defense.  Requests  for 
records  in  the  possession  of  the 
£)epartment  of  Defense  which  were 
originated  by  non-government 
organizations  and  are  sought  for  their 
intrinsic  content,  rather  than 
informative  value,  will  likely  not 
contribute  to  public  understanding  of 
the  operations  or  activities  of  the 
Department  of  Defense.  An  example  of 
such  records  might  be  press  clippings, 
magazine  articles,  or  records  forwarding 
a  particular  opinion  or  concern  from  a 
member  of  the  public  regarding  a  DoD 
activity.  Similarly,  disclosures  of 
records  of  considerable  age  may  or  may 
not  bear  directly  on  the  current 
activities  of  the  Department  of  Defense; 
however,  the  age  of  a  particular  record 
shall  not  be  the  sole  criteria  for  denying 
relative  significance  under  this  factor.  It 
is  possible  to  envisage  an  ipformative 
issue  concerning  the  current  activities  of 
the  Department  of  Defend  based  upon 
historical  documentation.  Requests  of 
this  nature  must  be  closely  reviewed 
consistent  with  the  requester's  state 
purpose  for  desiring  the  records  and  the 
potential  for  public  understanding  of 
the  operations  and  activities  of  the 
Department  of  Defense. 

(B)  The  informative  value  of  the 
information  to  be  disclosed.  This  factor 
requires  a  close  analysis  of  the 
substantive  contents  of  a  record,  or 
portion  of  the  record,  to  determine 
whether  disclosure  is  meaningful,  and 
shall  inform  the  public  on  the 
operations  or  activities  of  the 
Department  of  Defense.  While  the 
subject  of  a  request  may  contain 
information  that  concerns  operations  or 
activities  of  the  Department  of  Defense, 


it  may  not  always  hold  great  potential 
for  contributing  to  a  meaningful 
understanding  of  these  operations  or 
activities.  An  example  of  such  would  be 
a  previously  released  record  that  has 
been  heavily  redacted,  the  balance  of 
which  may  contain  only  random  words, 
fragmented  sentences,  or  paragraph 
headings.  A  determination  as  to  whether 
a  record  in  this  situation  will  contribute 
to  the  public  understanding  of  the 
operations  or  activities  of  the 
Department  of  Defense  must  be 
approached  with  caution,  and  carefully' 
weighed  against  the  arguments  offered 
by  the  requester.  Another  example  is 
information  already  known  to  he  in  the 
public  domain.  Disclosure  of 
duplicative,  or  nearly  identical 
information  already  existing  in  the 
public  domain  may  add  no  meaningful 
new  information  concerning  the 
operations  and  activities  of  the 
Department  of  Defense. 

(C)  The  contribution  to  an 
understanding  of  the  subject  by  the 
general  public  likely  to  result  from 
disclosure.  The  key  element  in 
determining  the  applicability  of  this 
factor  is  whether  disclosure  will  inform, 
or  have  the  potential  to  inform  the 
public,  rather  than  simply  the 
individual  requester  or  small  segment  of 
interested  persons.  The  identity  of  the 
requester  is  essential  in  this  situation  in 
order  to  determine  whether  such 
requester  has  the  capability  and 
intention  to  disseminate  the  information 
to  the  public.  Mere  assertions  of  plans 
to  author  a  book,  researching  a 
particular  subject,  doing  doctoral 
dissertation  work,  or  indigence  are 
insufficient  without  demonstrating  the 
capacity  to  further  disclose  the 
information  in  a  maimer  that  will  be 
informative  to  the  general  public. 
Requesters  should  be  asked  to  describe 
their  qualifications,  the  nature  of  thei 
research,  the  purpose  of  the  requested 
information,  and  their  intended  means 
of  dissemination  to  the  public. 

(D)  The  significance  of  the 
contribution  to  public  understanding.  In 
applying  this  factor.  Components  must 
differentiate  the  relative  significance  or 
impact  of  the  disclosure  against  the 
current  level  of  public  knowledge,  or* 
understanding  which  exists  before  the 
disclosure.  In  other  words,  will 
disclosure  on  a  current  subject  of  wide 
public  interest  be  unique  in  contributing 
previously  unknovsrn  facts,  thereby 
enhancing  public  knowledge,  or  will  it 
basically  duplicate  what  is  already 
known  by  the  general  public?  A 
decision  regarding  significance  requires 
objective  judgment,  rather  than 
subjective  determination,  and  must  be 
applied  carefully  to  determine  whether 


disclosure  will  likely  lead  to  a 
significant  public  understanding  of  the 
issue.  Components  shall  not  make  value 
judgments  as  to  whether  the  information 
is  important  enough  to  be  made  public, 
(ii)  Disclosure  of  the  information  "is 
not  primarily  in  the  commercial  interest 
of  the  requester." 

(A)  The  existence  and  magnitude  of  a 
commercial  interest.  If  the  request  is 
determined  to  be  of  a  commercial 
interest.  Components  should  address 
the  magnitude  of  that  interest  to 
determine  if  the  requester's  commercial 
interest  is  primary,  as  opposed  to  any 
secondary  personal  or  non-commercial 
interest  In  addition  to  profit-making 
organization*  individual  persons  or 
other  organizations  may  have  a 
commercial  interest  in  obtaining  certain 
records.  Where  it  is  difficult  to 
determine  whether  the  requester  is  of  a 
commercial  nature.  Components  may 
draw  inference  from  the  requester's 
identity  and  circumstances  of  the 
request.  In  such  situations,  the 
provisions  of  paragraph  (e)  of  this 
section.  Components  are  reminded  that 
in  order  to  apply  the  commercial 
standards  of  the  FOIA,  the  requester's 
commercial  benefit  must  clearly 
override  any  personal  or  non-profit 
interest. 

(B)  The  primary  interest  in  disclosure. 
Once  a  requester's  commercial  interest 
has  been  determined,  Components 
should  then  determine  if  the  disclosure 
would  be  primarily  in  that  interest.  This 
requires  a  balancing  test  between  the 
commercial  interest  of  the  request 
against  any  public  benefit  to  be  derived 
as  a  result  of  that  disclosure.  Where  the 
public  interest  is  served  above  and 
beyond  that  of  the  requester's 
commercial  interest,  a  waiver  or 
reduction  of  fees  would  be  appropriate. 
Conversely,  even  if  a  significant  public 
interest  exists,  and  the  relative 

mmercial  interest  of  the  requester  is 
determined  to  be  greater  than  the  public 
interest,  then  a  waiver  or  reduction  of 
fees  would  be  inappropriate.  As 
examples,  news  media  organizations 
haye  a  commercial  interest  as  business 
organizations;  however,  their  inherent 
role  of  disseminating  news  to  the 
general  public  can  ordinarily  be 
presumed  to  be  of  a  primary  interest. 
Therefore,  any  commercial  interest 
becomes  secondary  to  the  primary 
interest  in  ser.ing  the  public.  Similarly, 
scholars  writing  books  or  engaged  in 
other  forms  of  academic  research,  may 
recognize  a  commercial  benefit,  either 
directly,  or  indirectly  (through  the 
institution  they  represent);  however, 
normally  such  pursuits  are  primarily 
undertaken  for  educational  purposes, 
and  the  application  of  a  fee  charge 
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would  be  inappropriate.  Conversely, 
data  brokers  or  others  who  merely 
compile  government  information  for 
marketing  can  normally  be  presumed  to 
have  an  interest  primarily  of  a 
commercial  nature. 

(4)  Components  are  reminded  that  the 
factors  and  examples  used  in  this 
subsection  are  not  all  inclusive.  Each  fee 
decision  must  be  considered  on  a  case- 
by-case  basis  and  upon  the  merits  of  the 
information  provided  in  each  request. 
When  the  element  of  doubt  as  to 
whether  to  charge  or  waive  the  fee 
cannot  be  clearly  resolved,  Components 
should  rule  in  favor  of  the  requester. 

(5)  In  addition,  the  following 
additional  circumstances  describe 
situations  where  waiver  or  reduction  of 
fees  are  most  likely  to  be  warranted: 

(i)  A  record  is  voluntarily  created  to 
prevent  an  otherwise  burdensome  effort 
to  provide  voluminous  amounts  of 
available  records,  including  additional 
information  not  requested. 

(ii)  A  previous  denial  of  records  is 
reversed  in  total,  or  in  part,  and  the 
assessable  costs  are  not  substantial  (e.g. 
S15.00-S30.00). 

(el  Fee  assessment.  (1)  Fees  may  not 
be  used  to  discourage  requesters,  and  to 
this  end,  FOIA  fees  are  limited  to 
standard  charges  for  direct  document 
search,  review  (in  the  case  of 
commercial  requesters)  and  duplication. 

(2)  In  order  to  be  as  responsive  as 
possible  to  FOIA  requests  while 
minimizing  unwarranted  costs  to  the 
taxpayer,  Components  shall  adhere  to 
the  following  procedures: 

(i)  Analyze  each  request  to  determine 
the  category  of  the  requester.  If  the 
Component  determination  regarding  the 
category  of  the  requester  is  different 
than  that  claimed  by  the  requester,  the 
Component  shall: 

(A)  Notify  the  requester  to  provide 
additional  justification  to  warrant  the 
category  claimed,  and  that  a  search  for 
responsive  records  will  not  be  initiated 
until  agreement  has  been  attained 
relative  to  the  category  of  the  requester. 
Absent  further  category  justification    j. 
from  the  requester,  and  within  a 
reasonable  period  of  time  (i.e.,  30 
calendar  days),  the  Component  shall 
render  a  final  category  determination, 
and  notify  the  requester  of  such 
determination,  to  include  normal 
administrative  appeal  rights  of  the 
determination. 

(B)  Advise  the  requester  that, 
notwithstanding  any  appeal,  a  search  for 
responsive  records  will  not  be  initiated 
until  the  requester  indicates  a 
willingness  to  pay  assessable  costs 
appropriate  for  the  category  determined 
by  the  Component. 


(ii)  Requesters  should  submit  a  fee 
declaration  appropriate  for  the  "■ 
following  categories: 

(A)  Commercial.  Requesters  should 
indicate  a  willingness  to  pay  all  search, 
review  and  duplication  costs. 

(B)  Educational  or  noncommercial 
scientific  institution  or  news  media. 
Requesters  should  indicate  a 
willingness  to  pay  duplication  charges 
in  excess  of  100  pages  if  more  than  100 
pages  of  records  are  desired. 

(C)  All  others.  Requesters  should 
indicate  a  willingness  to  pay  assessable 
search  and  duplication  costs  if  more 
than  two  hours  of  search  effort  or  100 
pages  of  records  are  desired. 

Oii)  If  the  conditions  are  not  met  as 
identified  in  this  paragraph  (e),  then  the 
request  need  not  be  processed  and  the 
requester  shall  be  so  informed. 

fiv)  In  the  situations  described  by 
paragraphs  (e)(2)(i)  and  (e)(2)(ii)  of  this 
section.  Components  must  be  prepared 
to  provide  an  estimate  of  assessable  fees 
if  desired  by  the  requester.  While  it  is 
recognized  that  search  situations  will 
vary  among  Components,  and  that  an 
estimate  is  often  difficult  to  obtain  prior 
to  an  actual  search,  requesters  who 
desire  estimates  are  entitled  to  such 
before  committing  to  a  willingness  to 
pay.  Should  Components'  actual  costs 
exceed  the  amount  of  the  estimate  or  the 
amount  agreed  to  by  the  requester,  the 
amount  in  excess  of  the  estimate  or  the 
requester's  agreed  amount  shall  not  be 
charged  without  the  requester's 
agreement. 

(v)  No  DoD  Component  may  require 
advance  payment  of  any  fee;  i.e., 
payment  before  work  is  commenced  or 
continued  on  a  request,  unless  the 
requester  has  previously  failed  to  pay 
fees  in  a  timely  fashion,  or  the  agency 
has  determined  that  the  fee  will  exceed 
$250.00.  As  used  in  this  sense,  a  timely 
fashion  is  30  calendar  days  from  the 
date  of  billing  (the  fees  have  been 
assessed  in  writing)  by  the  Component. 

(vi)  Where  a  Component  estimates  or 
detennines  that  allowable  charges  that  a 
requester  may  be  required  to  pay  are 
likely  to  exceed  $250.00,  the 
Component  shall  notify  the  requester  of 
the  likely  cost  and  obtain  satisfactory 
assiu'ance  of  full  payment  where  the 
requester  has  a  history  of  prompt 
payments,  or  require  an  advance 
payment  of  an  amount  up  to  the  full 
estimated  charges  in  the  case  of 
requesters  with  no  history  of  payinent. 

(vii)  Where  a  requester  has  previously 
failed  to  pay  a  fee  charged  in  a  timely 
fashion  (i.e.,  within  30  calendar  days 
from  the  date  of  the  billing),  the 
Component  may  require  the  requester  to 
pay  the  full  amount  owed,  plus  any 
applicable  interest,  or  demonstrate  that 


he  or  she  has  paid  the  fee,  and  to  make 
an  advance  payment  of  the  full  amount 
of  the  estimated  fee  before  the 
Component  begins  to  process  a  new  or 
pending  request  from  the  requester; 
Interest  will  be  at  the  rate  prescribed  in 
31  U.S.C.  3717  and  confirmed  with 
respective  Finance  and  Accounting 
Offices. 

(viii)  After  all  work  is  completed  on 
a  request,  and  the  documents  are  ready 
for  release,  Components  may  request 
payment  before  forwarding  the 
documents,  particularly  for  those 
requesters  who  have  no  payment 
history,  or  for  those  requesters  who  have 
failed  previously  to  pay  a  fee  in  a  timely 
fashion  (i.e.,  within  30  calendar  days 
from  the  date  of  the  billing).  In  the  case 
of  the  latter,  the  previsions  of  paragraph 
(e)(2)(vii)  of  this  section  apply. 

(ix)  When  Components  act  under 
paragraphs  (e)(2)(i)  through  (e)(2)(vii)  of 
this  section,  the  administrative  time 
limits  of  the  FOIA  will  begin  only  after 
the  Component  has  received  a 
willingness  to  pay  fees  and  satisfaction 
as  to  category  determination,  or  fee 
payments  (if  appropriate). 

(x)  Components  may  charge  for  time 
spent  searching  for  records,  even  if  that 
search  fails  to  locate  records  responsive 
to  the  request.  Components  may  also 
charge  search  and  review  (in  the  case  of 
commercial  requesters)  time  if  records 
located  are  determined  to  be  exempt 
from  disclosure.  In  practice,  if  the 
Component  estimates  that  search 
charges  are  likely  to  exceed  $25.00,  it 
shall  notify  the  requester  of  the 
estimated  amount  of  fees,  unless  the 
requester  has  indicated  in  advance  his 
or  her  willingness  to  pay  fees  as  high  as 
those  anticipated.  Such  a  notice  shall 
offer  the  requester  the  opportunity  to 
confer  with  Component  personnel  with 
the  object  of  reformulating  the  request  to 
meet  his  or  her  needs  at  a  lower  cost. 

(3)  Commercial  requesters.  Fees  shall 
be  limited  to  reasonable  standard 
charges  for  document  search,  review 
and  duplication  when  records  are 
requested  for  commercial  use. 
Requesters  must  reasonably  describe  the 
records  sought.  (See  §  286.4(h)) 

(i)  The  term  "commercial  use"  request 
refers  to  a  request  from,  or  on  behalf  of 
one  who  seeks  information  for  a  use  or 
purpose  that  furthers  the  commercial, 
trade,  or  profit  interest  of  the  requester 
or  the  person  on  whose  behalf  the 
request  is  made.  In  determining  whether 
a  requester  properly  belongs  in  this 
category,  Components  must  determine 
the  use  to  which  a  requester  will  put  the 
documents  requested.  Moreover,  where 
Component  has  reasonable  cause  to 
doubt  the  use  to  which  a  requester  will 
put  the  records  sought,  or  where  that 
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use  is  not  clear  from  the  request  itself. 
Components  should  seek  additional 
clarification  before  assigning  the  request 
to  a  specific  category. 

(ii)  When  Components  receive  a 
request  for  documents  for  commercial 
use,  they  should  assess  charges  which 
recover  the  full  direct  costs  of  searching 
for,  reviewing  for  release,  and 
duplicating  the  records  sought. 
Commercial  requesters  (unlike  other 
requesters)  are  not  entitled  to  two  hours 
of  free  search  time,  nor  100  free  pages 
of  reproduction  of  documents. 
Moreover,  commercial  requesters  are 
not  normally  entitled  to  a  waiver  or 
reduction  of  fees  based  upon  an 
assertion  that  disclosure  would  he  in  the 
public  interest.  However,  because  use  is 
the  exclusive  determining  criteria,  it  is 
possible  to  envision  a  commercial 
enterprise  making  a  request  that  is  not 
for  commercial  use.  It  is  also  possible 
that  a  non-profit  organization  could 
make  a  request  that  is  for  commercial 
use.  Such  situations  must  be  addressed 
on  a  case-by-case  basis. 

(4)  Education  institution  requesters. 
Fees  shall  be  limited  to  only  reasonable 
standard  charges  for  document 
duplication  (excluding  charges  for  the 
first  100  pages)  when  the  request  is 
made  by  an  educational  institution 
whose  purpose  is  scholarly  research. 
Requesters  must  reasonably  describe  the 
records  sought  (see  §  286.4(h)).  The  term 
"education  institution"  refers  to  a  pre- 
school, a  public  or  private  elementary  or 
secondary  school,  an  institution  of 
graduate  higher  education,  an 
institution  of  luidergraduate  higher 
education,  an  instituffbn  of  professional 
education,  and  an  institution  of 
vocational  education,  which  operates  a 
program  or  programs  of  scholarly 
research.  Fees  shall  be  waived  or 
reduced  in  the  public  interest  if  the 
criteria  of  paragraph  (d)  of  this  section 
have  been  met. 

(5)  Non -commercial  scientific 
institution  requesters.  Fees  shall  be 
limited  to  only  reasonable  standard 
charges  for  document  duplication 
(excluding  charges  for  the  first  100 
pages)  when  the  request  is  made  by  a 
non-commercial  scientific  institution 
whose  purpose  is  scientific  research. 
Requesters  must  reasonably  describe  the 
records  sought  (see  §  286.4(h)).  The  term 
"non-commercial  scientific  institution" 
refers  to  an  institution  that  is  not 
operated  on  a  "commercial"  basis  as 
defined  in  paragraph  (e)(3)  of  this 
section  and  that  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research,  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry.  Fees  shall  be 
waived  or  reduced  in  the  public  interest 


if  the  criteria  of  paragraph  (d)  of  this 
section  have  been  met. 

(6)  Components  shall  provide 
documents  to  requesters  in  paragraphs 
(e)(4)  and  (e)(5)  of  this  section  for  the 
cost  of  duplication  alone,  excluding 
charges  for  the  first  100  pages.  To  be 
eligible  for  inclusion  in  these  categories, 
requesters  must  show  that  the  request  is 
being  made  under  the  auspices  of  a 
qualifying  institution  and  that  the 
records  are  not  sought  for  commercial 
use.  but  in  furtherance  of  scholarly 
(from  an  educational  institution)  or 
scientific  (from  a  non-commercial 
scientific  institution)  research. 

(7)  Representatives  of  the  news  media. 
Fees  shall  be  limited  to  only  reasonable 
standard  charges  for  document 
duplication  (excluding  charges  for  the 
first  100  pages)  when  the  request  is 
made  by  a  representative  of  the  news 
media.  Requesters  must  reasonably 
describe  the  records  sought  (see 

§  286.4(h)).  Fees  shall  be  waived  or 
reduced  if  the  criteria  of  paragraph  (d) 
of  this  section  have  been  met. 

(i)  The  term  "representative  of  the 
news  media"  refers  to  any  person 
actively  gathering  news  for  an  entity 
that  is  organized  and  operated  to 
publish  or  broadcast  news  to  the  public. 
The  term  "news"  means  information 
that  is  about  current  events  or  that 
would  be  or  current  interest  to  the 
public.  Examples  of  news  media  entities 
include  television  or  radio  stations 
broadcasting  to  the  public  at  large,  and 
publishers  of  periodicals  (but  only  in 
those  instances  when  they  can  qualify 
as  disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
These  examples  are  not  meant  to  be  all- 
inclusive.  Moreover,  as  traditional 
methods  of  news  delivery  evolve  (e.g., 
electronic  dissemination  of  newspapers 
through  telecommunications  services), 
such  alternative  media  would  be 
included  in  this  category.  In  the  case  of 
"freelance"  journalists,  they  may  be 
regarded  as  working  for  a  news 
organization  if  they  can  demonstrate  a 
solid  basis  for  expecting  publication 
though  that  organization,  even  through 
not  actually  employed  by  it.  A 
publication  contract  would  be  the 
clearest  proof,  but  Components  may  also 
look  to  the  past  publication  record  of  a 
requester  in  making  this  determination. 

(ii)  To  be  eligible  for  inclusion  in  this 
category,  a  requester  must  meet  the 
criteria  in  paragraph  (e)(7)(i)  of  this 
section  and  his  or  her  request  must  not ' 
be  made  for  commercial  use.  A  request 
for  records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  a  request 
that  is  for  a  commercial  use.  For 


example,  a  document  request  by  a 
newspaper  for  records  relating  to  the 
investigation  of  a  defendant  in  a  current 
criminal  trial  of  public  interest  could  be 
presumed  to  be  a  request  form  an  entity 
eligible  for  inclusion  in  this  category, 
and  entitled  to  records  at  the  cost  of 
reproduction  alone  (excluding  charges 
for  the  first  100  pages). 

(iii)  "Representative  of  the  news 
media"  does  not  include  private 
libraries,  private  repositories  of 
Government  records,  or  middlemen, 
such  as  information  vendors  or  data 
brokers. 

(8)  All  other  requesters.  Components 
shall  charge  requesters  who  do  not  fit  " 
into  anv  of  the  categories  described  in 
paragraphs  (e)(3),  (e)(4),  (e)(5),  or  (ej(7) 
of  this  section  fees  which  recover  the 
full  direct  cost  of  searching  for  and 
duplicating  records,  except  that  ths  first 
two  hours  of  search  time  and  the  first 
100  pages  of  duplication  shall  be 
furnished  without  charge.  Requesters 
must  reasonably  describe  the  records 
sought  (see  §  286.4(h)).  Requests  from 
subjects  about  themselves  will  continue 
to  be  treated  under  the  fee  provisions  of 
the  Privacy  Act  of  1974,  which  permit 
fees  only  for  duplication.  Components 
are  reminded  that  this  category  of 
requester  may  also  be  eligible  for  a 
wavier  or  reduction  of  fees  if  disclosure 
of  the  information  is  in  the  public 
interest  as  defined  under  paragraph 
(d)(1)  of  this  section.  (See  also 
paragraph  (e)(3)(ii)  of  this  section) 

(f)  Aggregating  requests.  Except  for 
requests  that  are  for  a  commercial  use, 
a  Component  may  not  charge  for  the 
first  two  hours  of  search  time  or  for  the 
first  100  pages  of  reproduction. 
However,  a  requester  may  not  file 
multiple  requests  at  the  same  time,  each 
seeking  portions  of  a  document  or 
documents,  solely  in  order  to  avoid 
payment  of  fees.  When  a  Component 
reasonably  believes  that  a  requester  or. 
on  rare  occasions,  a  group  of  requesters 
acting  in  concert,  is  attempting  to  break 
a  request  down  into  a  series  of  requests 
for  the  purpose  of  avoiding  the 
assessment  of  fees,  the  Agency  may 
aggregate  any  such  requests  and  charge 
accordingly.  One  element  to  be 
considered  in  determining  whether  a 
belief  would  be  reasonable  is  the  time 
period  in  which  the  requests  have 
occurred.  For  example,  it  would  be 
reasonable  to  presume  that  multiple 
requests  of  this  type  made  within  a  30 
day  period  had  been  made  to  avoid  fees. 
For  requests  made  over  a  longer  period 
however,  such  a  presumption  becomes 
harder  to  sustain  and  Components 
should  have  a  solid  basis  for 
determining  that  aggregation  is 
warranted  in  such  cases.  Components 
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are  cautioned  that  before  aggregating 
requests  from  more  than  one  requester, 
they  must  have  a  concrete  basis  on 
which  to  conclude  that  the  requesters 
are  acting  in  concert  and  are  acting 
specifically  to  avoid  payment  of  fees.  In 
no  case  may  Components  aggregate 
multiple  requests  on  uiu^lated  subjects 
from  one  requester. 

(g)  Effect  of  the  Debt  Collection  Act  of 
1982  (5  U.S.C.  5515  note).  The  Debt 
Collect  Act  of  1982  (5  U.S.C.  5515  note) 
provides  for  a  minimum  annual  rate  of 
interest  to  be  charged  on  overdue  debts 
owed  the  Federal  Govenunent 
Components  may  levy  this  interest 
penalty  for  any  fees  that  remain 
outstanding  30  calendar  days  from  the 
date  of  billing  (the  first  demand  notice) 
to  the  requester  of  the  amount  owed. 
The  interest  rate  shall  be  as  prescribed 
in  31  U.S.C.  3717  U.S.C.  3717. 
Components  should  verify  the  current 
interest  rate  with  respective  Finance 
and  Accounting  Offices.  After  one 
demand  letter  has  been  sent,  and  30 
calendar  days  have  lapsed  with  no 
payment.  Components  may  submit  the 
debt  to  respective  Finance  and 
Accounting  Offices  for  collection 
pursuant  to  5  U.S.C.  5515  note. 

(h)  Computation  of  fees.  The  fee 
scheidule  in  this  subpart  shall  be  used  to 
compute  the  search,  review  (in  the  case 
of  commercial  requesters)  and 
duplication  costs  associated  with 
processing  a  given  FOIA  request.  Cost 
shall  be  computed  on  time  actually 
spent.  Neither  time-based  no  dollar- 
minimum  charges  for  search,  review 
and  duplication  are  authorized. 

$286.29    Coltection  of  fees  and  rates. 

(a)  Collection  of  fees.  Collection  of 
fees  will  be  made  at  the  lime  of 
providing  the  documents  to  the 
requester  or  recipient  when  the 
requester  specifically  states  that  the 
costs  involved  shall  be  acceptable  or 
acceptable  up  to  a  specified  limit  that 
covers  the  anticipated  costs.  Collection 
of  fees  may  not  be  made  in  advance 
unless  the  requester  has  failed  to  pay 
previously  assessed  fees  within  30 
calendar  days  from  the  date  of  the 
billing  by  the  DoD  Component,  or  the 
Component  has  determined  that  the  fees 
will  be  in  excess  of  $250  (see  §  286.28 
(e)). 

(b)  Search  time — (1)  Manual  search. 


Type 

Grade 

Hourty 
rate  ($) 

Cterical  

ProfessKxial  

E9/GS8  and 

below 

01-01/GS9- 
GS15. 

12 
25 

Type 

Grade 

Hourly 
rate  ($) 

Executive 

07/GS16/ES1 
and  above. 

45 

(2)  Computer  search.  Fee  assessments 
for  computer  search  consists  of  two 
parts;  individual  time  (hereafter  referred 
to  as  human  time),  and  machine  time, 
(i)  Human  time.  Human  time  is  all 
time  spent  by  humans  performing  the 
necessary  tasks  to  prepare  the  job  for  a 
machine  to  execute  the  run  command. 
If  execution  of  a  run  requires  monitoring 
by  a  hiunan,  that  human  time  may  be 
also  assessed  as  computer  search.  The 
terms  "programmer/operator"  shall  not 
be  limited  to  the  traditional 
programmers  or  operators.  Rather,  the 
terms  shall  be  interpreted  in  their 
broadest  sense  to  incorporate  any 
human  involved  in  performing  the 
computer  job  (e.g.  technician, 
administrative  support,  operator, 
programmer,  database  administrator,  or 
action  officer). 

(ii)  Machine  time.  Machine  time 
involves  only  direct  costs  of  the  Central 
Processing  Unit  (CPU),  input/output 
devices,  and  memory  capacity  used  in 
the  actual  computer  configuration.  Only 
this  CPU  rate  shall  be  charged.  No  other 
machine  related  costs  shall  be  charged. 
In  situation  where  the  capability  does 
not  exist  to  calculate  CPU  time,  no 
machine  costs  can  be  passed  on  to  the 
requester.  When  CPU  calculations  are 
not  available,  only  human  time  costs 
shall  be  assessed  to  requesters.  Should 
DoD  Components  lease  computers,  the 
services  charged  by  the  lessor  shall  not 
be  passed  to  the  requester  under  the 
FOIA. 

(c)  Duplication. 


Type 

Cost  per  page 
(cents) 

Pre-Printed  nraterial 

02 

Office  CoDv    

15 

Microfiche 

25 

Ckxnputer  Ckjpies  (tapes, 

Actual  cost  of 

discs  Of  printouts). 

duplicatir»g  the 

tape,  disc  or 

printout  (in- 

cludes opera- 

_ 

tor's  time  and 

cost  of  tt>e 

medium). 

(d)  Review  time  (in  the  case  of 
commercial  requesters). 


Type 

Grade 

Hourly 
rate  (S) 

Professional  

Executive 

01-06/GS9- 

GS15. 
07/GS16/ES1 

and  above. 

25 
45 

Type 

Grade 

Hourty 
rate  ($) 

Ctefical  tr 

E9/GS8  and 
below. 

12 

(e)  Audiovisual  documentary 
materials.  Search  costs  are  computed  as 
for  any  other  record.  Duplication  cost  is 
the  actual  direct  cost  of  reproducing  the 
material,  including  the  wage  of  the 
person  doing  the  work.  Audiovisual 
materials  provided  to  a  requester  need 
not  be  in  reproducible  format  or  quality. 

(f)  Other  records.  Direct  search  and 
duplication  cost  for  any  record  not 
described  in  this  section  shall  be 
computed  in  the  manner  described  for 
audiovisual  documentary  material. 

(g)  Cost  for  special  services. 
Complying  with  requests  for  special 
services  is  at  the  discretion  of  the 
Components.  Neither  the  FOIA,  nor  its    - 
fee  structure  cover  these  kinds  of 
services.  Therefore.  Components  may 
recover  the  costs  of  special  services 
requested  by  the  requester  after 
agreement  has  been  obtained  in  writing 
from  the  requester  to  pay  for  one  or 
more  of  the  following  services: 

(1)  Certifying  that  records  are  true 
copies. 

(2)  Sending  records  by  special 
methods  snrh  as  express  mail,  etc. 

§  286.30    Collection  of  fees  and  fee  rates 
for  technical  data. 

(a)  Fees  for  technical  data.  (1) 
Technical  data,  otl»r  than  technical 
data  that  discloses  critical  technology 
with  military  or  space  application,  if 
required  to  be  released  under  the  FOIA, 
shall  be  released  after  the  person 
requesting  such  technical  data  pays  all 
reasonable  costs  attributed  to  search, 
duplication  and  review  of  the  records  to 
be  released.  Technical  data,  as  used  in 
this  section,  means  recorded 
information,  regardless  of  the  form  or 
method  of  the  recording  of  a  scientific 
or  technical  nature  (including  computer 
software  documentation).  This  term 
does  not  include  computer  software,  or 
data  incidental  to  contract 
administration,  such  as  financial  an/or 
management  information.  DoD 
Components  shall  retain  the  amounts 
received  by  such  a  release,  and  it  shall 
be  merged  with  and  available  from 
which  the  costs  were  incurred  in 
complying  with  request.  All  reasonable 
costs  as  used  in  this  sense  are  the  full 
costs  to  the  Federal  Government  of 
rendering  the  service,  or  fair  market 
value  of  the  ser\'ice.  whichever  is 
higher.  Fair  market  value  shall  be 
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determined  in  accordance  with 
commercial  rates  in  the  local 
geographical  area.  In  the  absence  of  a 
known  market  value,  charges  shall  be 
based  on  recovery  of  full  costs  to  the 
Federal  Government.  The  full  costs  shall 
include  all  direct  and  indirect  costs  to 
conduct  the  search  and  to  duplicate  the 
records  responsive  to  the  request.  This 
cost  is  to  be  differentiated  from  the 
direct  costs  allowable  under  this  section 
for  other  types  of  information  released 
under  FOIA. 

(2)  Waiver.  Components  shall  waive 
the  payment  of  costs  required  in 
paragraph  (a)(1)  of  this  section  which 
are  greater  than  the  costs  that  would  be 
required  for  release  of  this  same 
information  under  §  286.29  if: 

(i)  The  request  is  made  by  a  citizen  of 
the  United  States  or  a  United  States 
corporation,  and  such  citizen  or 
corporation  certifies  that  the  technical 
data  requested  is  required  to  enable  it  to 
submit  an  offer,  or  determine  whether  it 
is  capable  of  submitting  an  offer  to 
provide  the  product  to  which  the 
technical  data  relates  to  the  United 
States  or  a  contractor  with  the  United 
States.  However,  Components  may 
require  the  citizen  or  corporation  to  pay 
a  deposit  in  an  amount  equal  to  not 
more  than  the  cost  of  complying  with 
the  request,  which  will  be  refunded 
upon  submission  of  an  offer  by  the 
citizen  or  corporation; 

(ii)  The  release  of  technical  data  is 
requested  in  order  to  comply  with  the 
terms  of  an  international  agreement:  or 

(iii)  The  Component  determines  in 
accordance  with  §  286.28(d)(a),  that 
such  a  waiver  is  in  the  interest  of  the 
United  States. 

(b)  Fee  rates — (1)  Search  time — (i) 
Manual  search. 


Type 

Grade 

Hourty 
rate  ($) 

Clencal  

(Minimum 

E9/GS8  and 
below. 

13.25 
830 

charge). 

(ii)  Professional  and  executive  (To  be 
established  at  actual  hourly  rate  prior  to 
search.  A  minimum  charge  will  be 
established  at  V2  hourly  rates). 
Computer  search  is  based  on  the  total 
cost  of  the  central  processing  unit, 
input-output  devices,  and  memory 
capacity  of  the  actual  computer 
configuration.  The  wage  (based  upon 
the  scale  in  paragraph  (W)(l)(i)  of  this 
section)  for  the  computer  operator  and/ 
or  programmer  determining  how  to 
conduct,  and  subsequently  executing 
the  search  will  be  recorded  as  part  of  the 
computer  search.  See  §286.29Cb)(2)  for 


further  details  regarding  computer 
search. 
(2)  Duplication. 


Type 


Aerial  photograph  maps,  specifica- 
tions, permits,  charts,  bluepnnts, 
and    other    technical    engineering 

documents 

Engineenr>g  data  (microfilm): 
Aperture  cards: 
Silver   duplicate    negative,    per 

card  

When  key  punched  and  venfied, 

per  card  

Oiazo    duplicate    negative,    per 

card  

When  key  punched  and  verified, 

per  card 

35mm  roll  film,  per  frame  

16mm  roll  film,  per  frame  

Paper  pnnts  (engineering  drawings), 

each 

Paper  reprints  of  microfilm  indices, 
each 


Cost 


$2.50 

.75 

.85 

,65 

.75 
.50 
.45 

1.50 

.10 


(3)  flevjew  time. 


Type 

G-'^e           '  Hour^^ 

Clerical  

(Minimum 

E9/GS8  and 
beiow. 

13.25 
8.30 

charge). 

(4)  Professional  and  executive  (To  be 
established  at  actual  hourly  rate  prior  to 
review.  A  minimum  charge  will  be 
established  at  an  hourly  rate). 

(5)  Other  technical  data  records. 
Charges  for  any  additional  services  not 
specifically  provided  in  paragraph  (b)(3) 
of  this  section  consistent  with  Volume 
llAof  DoD  7000.14-R, 12  shall  be  made 
by  Components  at  the  following  rates: 

Minimum    charge    for   office   copy 

(up  to  six  images)  S3. 50 

Each  additional  image  10 

Each  typewritten  page  3.50 

Certification    and    validation    with 

seal,  each  5.20 

Hand-drawn    plots    and    sketches, 
each  hour  or  fraction  thereof  12.00 

Subpart  G — Reports 

§  286.33    Reports  control. 

(a)  Each  DoD  Component  shall 
compile  FOIA  statistics  on  a  fiscal  year 
basis  beginning  October  1,  1997,  and 
report  same  to  the  Directorate  for 
Freedom  of  Information  and  Security 
Review,  Office  of  the  Assistant  Secretarv 
of  Defense  (Public  Affairs)  (DFOISR. 
OASD(PA))  no  later  than  November  30 
following  the  fiscal  year's  close.  In  turn, 
DFOISR,  OASD(PA)  will  produce  a 


consolidated  DoD  report  for  submission 
to  the  Attorney  General. 

(b)  Existing  DoD  standards  and 
registered  data  elements  are  to  be 
utilized  to  the  greatest  extent  possible  in 
accordance  with  the  provisions  of  DoD 
8320. l-M,'-"  "Data  Administration 
Procedures", 

(c)  The  reporting' requirement 
outlined  in  this  subpart  is  assigned 
Report  Control  Symbol  DI>-PA(A)1365. 

§  286.34    Annual  report  content 

The  current  edition  of  DD  Form  2564 
will  be  used  to  submit  component 
input.  Instructions  for  completion 
follow: 

(a)  Item  1.  Initial  request 
determinations. 

( 1 )  Total  requests  processed.  Ent^r  the 
total  number  of  initial  FOIA  requests 
responded  to  (completed)  during  the 
fiscal  year. 

Note:  Since  more  than  one  action 
frequently  is  taken  on  a  completed  case. 
Total  Actions,  (see  paragraph  (a)(6)  of  this 
section)  the  sum  of  paragraphs  (a)(2)  through 
(a)(5)  of  this  section  can  exceed  Total 
Requests  Processed  (See  Appendix  F  to  this 
part  for  form  layout). 

(2)  Granted  in  full.  Enter  the  total 
number  of  initial  FOIA  requests 
responded  to  that  were  granted  in  full 
during  the  fiscal  year.  (This  may  include 
requests  granted  by  your  office,  yet  still 
requiring  action  by  another  office.) 

(3)  Denied  in  part.  Enter  the  total 
number  of  initial  FOIA  requests 
responded  to  and  denied  in  part  based 
on  one  or  more  of  the  nine  FOIA 
exemptions.  (Do  not  report  denial  of  fee 
waivers.) 

(4)  Denied  in  full.  Enter  the  total 
number  of  initial  FOIA  requests 
responded  to  and  denied  in  full  based 
on  one  or  more  of  the  nine  FOIA 
exemptions.  (Do  not  report  denial  of  fee 
waivers.) 

(5)  "Other  reason"  responses.  Enter 
the  total  number  of  initial  FOIA  requests 
in  which  you  were  unable  to  provide  all 
or  part  of  the  requested  information 
based  on  an  "other  reason"  response. 
Paragraph  (b)(2)  of  this  section  explains 
the  six  possible  "other  reasons". 

(6)  Total  Actions.  Enter  the  total 
number  of  FOIA  actions  taken  during 
the  fiscal  year.  THis  number  will  be  the 
sum  of  paragraph  (a)(2)  through  (a)(5)  of 
this  section. 

Note.  Total  actions  must  be  equal  to  or 
greater  than  the  number  of  total  requests 
processed  (paragraph  (a)(1)  of  this  section).) 

(b)  Item  2.  (1)  Exemptions  Invoked  on 
Initial  REQUEST  Determinations.  Enter 
the  number  of  times  an  exemption  was 


'2  See  foolnole  1  to  §  286.1(a). 


"  See  foouiote  1  to  $  286.1(a). 
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claimed  foi  each  request  that  was 
denied  in  full  or  in  part.  Since  more 
than  one  exemption  may  be  claimed 
when  responding  to  a  single  request, 
this  number  will  be  equal  to  or  greater 
than  the  sum  of  paragraphs  (a)(3)  and 
{a)(4)  of  this  section. 

(2)  "Other  reasons"  cited  on  initial 
determinations.  Identify  the  "other 
reason"  response  cited  when 
responding  to  a  FOIA  request  and  enter 
the  number  of  times  each  was  claimed. 

(i)  Transferred  request.  Enter  the 
number  of  times  a  request  was 
transferred  to  another  DoD  component 
or  Federal  Agency  for  action. 

(ii)  Lack  of  records.  Enter  the  number  * 
of  times  a  search  of  files  failed  to 
identify  records  responsive  to  subject 
request. 

(iii)  Failure  of  requester  to  reasonably 
describe  record.  Enter  the  number  of 
times  a  FOIA  request  could  not  be  acted 
upon  since  the  requester  failed  to 
reasonably  describe  the  record(s)  being 
sought. 

(iv)  Other  failures  by  requester  to 
comply  with  published  rules  and/or 
directives.  Enter  the  number  of  times  a 
requester  failed  to  follow  published 
rules  concerning  time,  place,  fees,  and 
procedures. 

(v)  Request  withdrawn  by  requester. 
Enter  the  number  of  times  a  requester 
withdrew  a  request  and/or  appeal. 

(vi)  Not  an  agency  record.  Enter  the 
number  of  times  a  requester  was 
provided  a  response  indicating  the 
requested  information  was  not  an 
agency  record. 

(vii)  Total.  Enter  the  sum  of  paragraph 
(b)(2)(i)  through  (b)(2)(vi)  of  this  section. 
This  number  will  be  equal  to  or  greater 
than  the  number  in  paragraph  (a)(5)  of 
this  section  since  more  than  one  reason 
may  be  claimed  for  each  "other  reason" 
response. 

(c)  Item  3.  Appeal  determinations. 

(1)  Total  appeal  responses.  Enter  the 
total  number  of  FOIA  appeals 
responded  to  (completed)  during  the 
fiscal  year. 

(2)  Granted  in  full.  Enter  the  total 
number  of  FOIA  appeals  responded  to 
and  granted  in  full  during  the  year. 

(3)  Denied  in  part.  Enter  the  total 
number  of  FOIA  appeals  responded  to 
and  denied  in  part  based  on  one  or  more 
of  the  nine  FOIA  exemptions. 

(4)  Denied  in  full.  Enter  the  total 
number  of  FOIA  appeals  responded  to 
and  denied  in  full  based  on  one  or  more 
of  the  nine  FOIA  exemptions.    . 

(5)  "Other reason"  responses.  Enter 
the  total  number  of  FOIA  appeals  in 
which  you  were  unable  to  provide  the 
requested  information  based  on  an 
"other  reason"  response.  Paragraph 


(b)(2)  of  this  section  explains  the  six 
possible  "other  reasons". 

(6)  Total  actions.  Enter  the  total 
number  of  FOIA  appeal  actions  taken 
during  the  fiscal  year.  This  number  will 
be  the  sum  of  paragraphs  (c)(2)  through 
(c)(5)  of  this  section  and  should  be  equal 
or  greater  than  the  number  of  total 
appeal  responses,  paragraph  (c)(1)  of 
this  section. 

(d)  Item  4.  (1)  Exemtions  invoked  on 
appeal  determinations.  Enter  the 
number  of  time  j  an  exemption  was 
claimed  for  each  appeal  that  was  denied 
in  full  or  in  part.  Since  more  than  one 
exemption  may  be  claimed  when 
responding  to  a  single  request,  this 
number  will  be  equal  to  or  greater  than 
the  sum  of  peiragraphs  (c)(3)  and  (c)(4) 
of  this  section. 

(2)  "Other  reasons"  cited  on  appeal 
determinations.  Identify  the  "other 
reason"  response  cited  when 
responding  to  a  FOIA  appeal  and  enter 
the  number  of  times  each  was  claimed. 
See  paragraph  (b)(2)  of  this  section  for 
description  of  "other  reasons".  This 
number  can  be  equal  to  or  possibly 
greater  than  the  number  in  paragraph 
(c)(5)  of  this  section  since  more  than  one 
reason  may  be  claimed  for  each  "other 
reason"  response. 

(e)  Item  5.  Exemption  3  statutes 
invoked  on  initial  and  appeal 
determinations.  Identify  the  number  of 
times  you  have  used  a  specific  statute  to 
support  each  use  of  exemption  3 
identified  in  paragraphs  (b)(1)  and  (d)(1) 
of  this  section.  List  the  statutes  used  to 
support  each  use  of  exemption  3;  the 
number  of  instances  in  which  the 
statute  was  cited;  note  whether  or  not 
the  statute  has  been  upheld  in  a  court 
hearing;  and  provide  a  concise 
description  of  the  material  withheld  in 
each  individual  case  by  the  statute's 
use.  Ensure  you  cite  specific  sections  of 
acts  invoked.  To  qualify  as  a  5  U.S.C. 
552(b)(3)  exemption,  the  statute  must 
contain  clear  wording  that  the 
information  covered  will  not  be 
disclosed.  The  total  number  of  instances 
reported  above  will  be  equal  to  or 
greater  than  the  total  number  of  5  U.S.C. 
552(b)(3)  exemptions  listed  in 
paragraphs  (b)(1)  and  (d)(1)  of  this 
section. 

(f)  Item  6.  Number  and  median  age  of 
cases  pending  as  of  September  30  of  the 
preceding  year.  (1)  Total  number  of 
initial  requests  pending  as  of  September 
30.  preceding  year.  Enter  the  total 
number  of  initial  FUIA  requests  pending 
(open)  as  of  the  day  before  the  current 
reporting  period  began  (September  30 
previous  to  the  reported  period,  fiscal 
year). 

(2)  Median  age  of  requests  pending  as 
of  September  30  of  the  preceding  year. 


Enter  the  median  age  of  pending  FOIA 
requests  as  of  the  day  before  the  current 
reporting  period  began  (September  30 
previous  to  the  reported  period,  fiscal 
year). 

(3)  Examples,  (i)  Given  five  cases  aged 
10,  25,  35,  65,  and  100  days  from  date 
of  receipt  as  of  the  previous  September 
30.  The  total  requests  pending  is  five. 
The  median  age  (days)  of  open  requests 
is  the  middle,  not  average  value,  in  this 
set  of  numbers  (10,  25,  35,  65,  and  100), 
35  (the  middle  value  in  the  set). 

(ii)  Given  six  pending  cases,  aged  10, 
20,  30,  50,  120,  and  200  days  from  date 
of  receipt,  as  of  the  previous  September 
30.  the  total  requests  pending  is  six.  The 
median  age  (days)  of  open  requests  40 
days  (the  mean  [average]  of  the  two 
middle  numbers  in  the  set,  in  this  case 
the  average  of  middle  valtfes  30  and  50). 

(g)  Item  7.  Number  of  initial  requests 
received  during  the  fiscal  year.  Enter  the 
total  number  of  initial  FOIA  requests 
received  during  the  reporting  period 
(fiscal  year  being  reported). 

(h)  Item  8.  Types  of  requests 
processed  and  median  age.  Information 
is  reported  for  three  types  of  initial 
requests  completed  during  the  reporting 
period:  Simple;  Complex;  and 
Expedited  Processing.  The  following 
items  of  information  are  reported  for 
these  requests: 

(1)  Total  number  of  initial  requests. 
Enter  the  total  number  of  initial  requests 
processed  during  the  reporting  period 
(fiscal  year)  by  type  (Simple,  complex 
and  expedited  processing)  in  the 
appropriate  row  on  the  form. 

(2)  Median  age  (days).  Enter  the 
median  number  of  days  required  to 
process  each  type  of  case  (Simple, 
complex  and  expedited  processing) 
during  the  period  in  the  appropriate  row 
on  the  form. 

(3)  Example.  Given  seven  initial 
requests,  multitrack — Simple  completed 
during  the  fiscal  year,  aged  10,  25.  35, 
65.  79,  90  and  400  days  when 
completed.  The  total  number  of  requests 
completed  was  seven.  The  median  age 
(days)  of  completed  requests  is  65,  the 
middle  value  in  the  set. 

(i)  Item  9.  Fees  collected  from  the 
public.  Enter  the  total  amount  of  fees 
collected  from  the  public  during  the 
fiscal  year.  This  includes  search,  review 
and  reproduction  costs  only. 

(j)  Item  10 — (1)  FOIA  program  costs. — 
(i)  Personnel  costs.  Paragraphs  (j)(l)(i) 
and  (j)(l)(ii)  of  this  section  are  used  to 
capture  man-years  and  salary  costs  of 
personnel  primarily  involved  in 
planning,  program  management  and/or 
administrative  handling  of  FOIA 
requests.  Determine  salaries  for  military 
personnel  by  using  the  composite 
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standard  pay  rates  (DoD  7220. 9-M  '*). 
For  civilian  personnel  use  Office  of 
Personnel  Management  salary  table  and 


add  16%  for  benefits.  A  sample 
computation  is  shown: 


Grade 

Number  of 

personnel 

Salary          ^^'^'^  oi    !       ^^^^ 

0-5 ; 

1 
1 
1 

$90,707 
37,545 
44,375 

10 
10 
50 

$9,071 

3.755 

22,188 

0-1  

E-7  „ „ 

Totals 

3 

70 

35,014 

(A)  Estimated  man-years.  Add  the 
total  percentages  of  time  for  personnel 
involved  in  administering  the  FOIA 
program  and  divide  by  100.  In  the 
example  shown  in  the  table  in  this 
paragraph  (j)(l)(i),  (10+10+50)/100=.7 
man-years. 

(B)  Man-year  costs.  Total  costs 
associated  with  salaries  of  individuals 
involved  in  administering  FOIA 
program.  In  the  example  shown  in  the 
table  in  this  paragraph  (j)(l)(i),  the  total 
cost  if  S35, 014. 

(C)  Estimated  man-hour  costs  by 
category.  This  section  accounts  for  all 
other  personnel  not  reported  in 
paragraphs  (j)(l)(i)(A)  and  (j)(l)(i)(B)  of 
this  section  who  are  involved  in 
processing  FOIA  requests.  Enter  the 
total  hourly  cost  for  each  of  the  five 
areas  described. 

[1]  Search  time.  This  includes  only 
those  direct  costs  associated  with  time 
spent  looking  for  material  that  is 
responsive  to  a  request,  including  line- 
by-line  identification  of  material  within 
a  document  to  determine  if  it  is 
responsive  to  the  request.  Searches  may 
be  done  manually  or  by  computer  using 
existing  programming. 

(2)  Review  and  excising.  This  includes 
all  direct  costs  incurred  during  the 
process  of  examining  documents  located 
in  response  to  a  request  to  determine 
whether  any  portion  of  any  document 
located  is  permitted  to  be  withheld.  It 
also  includes  excising  documents  to 
prepare  them  for  release.  It  does  not 
include  time  spent  resolving  general 
legal  or  policy  issues  regarding  the 
application  of  exemptions. 

[3)  Coordinatoin  and  approval.  This 
includes  all  costs  involved  in 
coordinating  the  release/denial  of 
documents  requested  under  the  FOIA. 

[4]  Cofrespondence/fonn  preparation. 
This  includes  all  costs  involved  in 
typing  responses,  filling  out  forms,  etc., 
to  respond  to  a  FOIA  request. 

(5)  Other  activities.  This  includes  all 
other  processing  costs  not  covered 
above,  such  as  processing  time  by  the 
mail  room. 


[6)  Total.  Enter  the  sum  of  paragraphs 
(j)(l)(A)  through  (j)(l)(i)(E)  of  tills 
section. 

(D)  Overhead.  This  is  the  cost  of 
supervision,  space,  and  administrative 
support.  It  is  computed  as  25%  of  the 
sum  of  paragraphs  (j)(l)(i)(B)  and 
(j)(l)(i)(C)  of  tills  section. 

(E)  Total.  Enter  the  sum  of  paragraphs 
(j)(l)(i)(B),  (j)(l)(i)(C)  and  (j)(l)(i)(D)  of 
this  section. 

(ii)  Other  case-related  costs.  Using  the 
fee  schedule,  enter  the  total  amounts 
incurred  in  each  of  the  following 
paragraphs. 

(A)  Computer  search  time.  This 
includes  cost  of  central  processing  unit, 
input/output  devices,  memory,  etc.  of 
the  computer  system  used,  as  well  as 
the  wage  of  the  machine's  operator/ 
programmer.  Since  desk  top/personal 
computers  have  no  central  processing 
units,  when  these  systems  are  involved, 
computer  search  shall  consist  only  of 
personnel  time  to  accomplish  the  job. 

(B)  Office  copy  reproduction.  This  is 
the  cost  of  reproducing  normal 
documents  with  office  copying 
equipment. 

(C)  Microfiche  reproduction.  This  is 
the  cost  of  reproducing  records  and 
providing  microfiche. 

(D)  Printed  records.  This  is  the  cost  of 
providing  reproduced  copies  of  forms, 
publications,  or  reports. 

(E)  Computer  copy.  This  is  the  actual 
cost  of  duplicating  magnetic  tapes, 
floppy  diskettes,  computer  printouts, 
etc. 

(F)  Audiovisual  materials.  This  is  the 
actual  cost  of  duplicating  audio  or  video 
tapes  or  like  materials,  to  include  the 
wage  of  the  person  doing  the  work. 

(G)  Other.  Report  all  other  costs 
which  are  easily  identifiable,  such  as 
per  diem,  operation  of  courier  vehicles, 
training  courses,  printing  (indexes  and 
forms),  long  distance  telephone  calls, 
special  mail  services,  use  of  indicia,  etc. 

(H)  Subtotal.  Enter  the  sum  of 
paragraphs  (j)(l)(ii)(A)  through 
(j)(l)(ii)(G)  of  tills  section. 

(I)  Overhead.  This  is  the  cost  of 
supervision,  space,  and  administrative 


support.  It  is  computed  as  25%  of 
paragraph  (j)(l)(ii)(H)  of  this  section. 

Q)  Total.  Enter  the  sum  of  paragraphs 
(j)(l)(ii)(H)  and  (j)(l)(ii)(I)  of  tills 
section. 

(iii)  Cost  of  routine  requests 
processed.  This  item  is  optional.  Some 
reporting  activities  may  find  it 
economical  to  develop  an  average  cost 
factor  for  processing  repetitive  routine 
requests  rather  than  tracking  costs  on 
each  request  as  it  is  processed.  Care 
should  be  exercised  so  that  costs  are 
comprehensive  to  include  a  25% 
overhead,  yet  are  not  duplicated 
elsewhere  in  the  report.  Multiply  the 
number  of  routine  requests  processed 
time  the  cost  factor  to  compute  this 
amount. 

(iv)  Total  costs.  Enter  the  sum  of 
paragraphs  (j)(l)(i)  through  (j)(l)(iii)  of 
this  section. 

(2)  Number  of  full  time  staff.  Enter  the 
number  of  people  in  your  agency  that 
process  FOIA  actions  full  time. 

(k)  Item  11.  Date  report  prepared. 
Enter  the  date  the  report  was  completed 
and  signed  by  an  approving  official. 

(I)  Item  12.  Name,  address  &■  phone 
number  of  agency.  Enter  data  for  the 
agency  or  activity  that  prepared  the 
report. 

(m)  Item  13.  Signature,  typed  name, 
and  title  of  approving  official.  Enter  the 
name  and  title  of  the  individual 
approving  the  report.  Approval  of  the 
report  is  indicated  by  the  official's 
signature. 

Subpart  H — Education  and  Training 

§  286.37    Respnsibility  and  purpose. 

(a)  Responsibility.  The  Head  of  each 
DoD  Component  is  responsible  for  the 
establishment  of  educational  and 
training  programs  on  the  provisions  and 
requirements  of  this  part.  The 
educational  programs  should  be  targeted 
toward  all  members  of  the  DoD 
Component,  developing  a  general 
understanding  and  appreciation  of  the 
DoD  FOIA  Program;  whereas,  the 
training  programs  should  be  focused 
toward  those  personnel  who  are 


■  See  footnote  1  to  §286.1(a). 
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involved  in  the  day-to-day  processing  of 
FOIA  requests,  and  should  provide  a 
thorough  understanding  of  the 
procedures  outlined  in  this  part. 

(b)  Purpose.  The  purpose  of  the 
educational  and  training  programs  is  to 
promote  a  positive  attitude  among  DoD 
personnel  and  raise  the  level  of 
understanding  and  appreciation  of  the 
DOD  FOIA  Program,  thereby  improving 
the  interaction  with  members  of  the 
public  and  improving  the  public  trust  in 
the  DoD. 

(c)  Scope  and  principles.  Each 
Component  shall  design  its  FOIA 
educational  and  training  programs  to  fit 
the  particular  requirements  depending 
upon  their  degree  of  involvement  in  the 
implementation  of  this  part.  The 
program  should  be  designed  to 
accomplish  the  following  objectives: 

(1)  Familiarize  personnel  with  the 
requirements  of  the  FOIA  and  its 
implementation  by  this  part. 

(2)  Instruct  personnel,  who  act  in 
FOIA  matters,  concerning  the  provisions 
of  this  part,  advising  them  of  the  legal 
hazards  involved  and  the  strict 
prohibition  against  arbitrary  and 
capricious  withholding  of  information. 

(3)  Provide  for  the  procedural  and 
legal  guidance  and  instruction,  as  may 
be  required,  in  the  discharge  of  the 
responsibilities  of  initial  denial  and 
appellate  authorities. 

[A]  Advise  personnel  of  the  penalties 
for  noncompliance  with  the  FOIA. 

(d)  Implementation.  To  ensure 
uniformity  of  interpretation,  all  major 
educational  and  training  programs 
concerning  the  implementation  of  this 
part  should  be  coordinated  with  the 
Director,  Freedom  of  Information  and 
Security  Review,  OASD(PA). 

(e)  Uniformity  of  legal  interpretation. 
In  accordance  with  DoD  Directive 
5400.7.  the  DoD  Office  of  the  General 
Counsel  shall  ensure  uniformity  in  the 
legal  position  and  interpretation  of  the 
DoU  FOIA  Program 

Appendix  A  to  Part  286 — Combatant 
Commands — Processing  Procedures  for 
FOIA  Appeals 

-1.  General 

a.  In  accordance  with  DoD  Directive  5400  ^ 
and  this  part,  the  Combatant  Commands  are 
placed  under  the  jurisdiction  of  the  Office  of 
the  Secretary  of  Defense,  instead  of  the 
administering  Military  Department,  only  for 
the  purpose  of  administering  the  Freedom  of 
Information  Act  (FOIA)  Program.  This  policy 
represents  an  exception  to  the  policies  in 
DoD  Directive  5100.3- 

b.  The  policy  change  in  paragraph  l.a.  of 
this  section  authorizes  and.requires  the 


'Copies  may  be  obtained,  at  cost,  from  the 
N&tional  Technical  Information  Service  5285  Port 
Royal  Road.  Springfield,  VA  22161. 

'  See  footnote  1  to  section  l.a.  of  this  appendix. 


Combatant  Commands  to  process  FOIA 
requests  in  accordance  with  DoD  Directive 
5100.7  and  DoD  Instruction  54001.10  ^  and  to 
forward  directly  to  the  OASD(PA)  all 
correspondence  associated  with  the  appeal  of 
an  initial  denial  for  information  under  the 
provisions  of  the  FOIA. 

2.  Responsibilities  of  Commands 

Combatant  Commanders  in  Chief  shall: 

a.  Designate  the  officials  authorized  to 
deny  initial  FOLA  requests  for  records. 

b.  Designate  an  office  as  the  point-of- 
contact  for  FOIA  matters. 

c.  Refer  FOIA  cases  to  the  OASD(PA)  for 
review  and  evaluation  when  the  issues  raised 
are  of  unusual  significance,  precedent 
setting,  or  otherwise  require  special  attention 
or  guidance. 

d.  Consult  with  other  OSD  and  DoD 
Components  that  may  have  a  significant 
interest  in  the  requested  record  prior  to  a 
final  determination.  Coordination  with 
Agencies  outside  of  the  Department  of 
Defense,  if  required,  is  authorized. 

e.  Coordinate  proposed  denials  of  records 
with  the  appropriate  Combatant  Command's 
Office  of  the  Staff  Judge  Advocate. 

{.  Answer  any  request  for  a  record  within 
10  working  days  (20  working  days  effective 
October  2,  1997)  of  receipt.  The  requester 
shall  be  notified  that  his  request  has  been 
granted  or  denied.  In  unusual  circumstances, 
such  notification  may  state  that  additional 
time,  not  to  exceed  10  working  days,  is 
required  to  make  determination. 

g.  Provide  to  the  OASD(PA)  when  the 
request  for  a  record  is  denied  in  whole  or  in 
part,  a  copy  of  the  response  to  the  requester 
or  his  representative,  and  any  internal 
memoranda  that  provide  background 
information  or  rationale  for  the  denial. 

h.  State  in  the  response  that  the  decision 
to  deny  the  release  of  the  requested 
information,  in  whole  or  in  part,  may  be 
appealed  to  the  Assistant  Secretary  of 
Defense  for  Public  Affairs,  Directorate  for 
Freedom  of  Information  and  Security  Review, 
Room  2C757,  the  Pentagon,  Washington,  DC 
20301-1400. 

i.  Upon  request,  submit  to  OASD(PA)  a 
copy  of  the  records  that  were  denied. 
ASD(PA)  shall  make  such  requests  when 
adjudicating  appeals. 

3.  Fees  for  FOIA  Requests 

The  fees  charged  for  requested  records 
shall  t>e  in  accordance  with  subpart  F  of  this 
part. 

4.  Conununications 

Excellent  communication  capabilities 
currently  exists  between  the  OASD(PA)  and 
the  Public  Affairs  Offices  of  the  Combatant 
Commands.  This  communication  capability 
shall  be  used  for  FOIA  cases  that  are  time 
sensitive. 

5.  Information  Requirements 

a.  The  Combatant  Commands  shall  submit 
to  the  OASD(PA)  an  anntial  report.  The 
instructions  for  the  report  are  outlined  in 
subpart  G  of  this  part. 

b.  The  annual  reporting  requirement 
contained  in  this  regulation  shall  be 


submitted  in  duplicate  to  the  OASD(PA)  not 
later  than  each  November  30.  This  reporting 
requirement  has  been  assigned  Report 
Conuol  Symbol  DD-PA(A)  1365  in 
accordance  with  DoD  8910.1-M.  * 

Appendix  B  to  Part  286 — Addressing 
FOIA  Requests 

1.  General 

a.  The  Department  of  Defense  includes  the 
Office  of  the  Secretary  of  Defense,  the 
Chairman  of  the  Joint  Chiefs  of  Staff,  the 
Military  Departments,  the  Combatant 
Commands,  the  Inspector  General,  the 
Defense  Agencies,  and  the  DoD  Field 
Activities. 

b.  The  Department  of  Defense  does  not 
have  a  central  repository  for  E)oD  records. 
FOIA  requests,  therefore,  should  be 
addressed  to  the  DoD  Component  that  has 
custody  of  the  record  desired.  In  answering 
inquiries  regarding  FOLA  requests,  DoD 
personnel  shall  assist  requesters  in 
determining  the  correct  DoD  Component  to 
address  their  requests.  If  there  is  uncertainty 
as  to  the  ownership  of  the  record  desired,  the 
requester  shall  be  referred  to  the  DoD 
Component  that  is  most  likely  to  have  the 
record. 

2.  Listing  of  DoD  Component  Addresses  for 
FOIA  Requests 

a.  Office  of  the  Secretary  of  Defense  and 
the  Chairman  of  the  Joint  Chiefs  of  Staff. 
Send  all  requests  for  records  from  the  below 
listed  offices  to:  Office  of  the  Assistant 
Secretary  of  Defense  (Public  Affairs),  ATTN: 
Directorate  for  Freedom  of  Information  and 
Security  Review,  Room  2C757,  1400  Defense 
Pentagon.  Washington,  DC  20301-1400. 

(1)  Executive  Secretariat 

(2)  Under  Secretary  of  Defense  (Policy) 
(i)  Assistant  Secretary  of  Defense 

(International  Security  Affairs) 
(ii)  Assistant  Secretary  of  Defense 

(International  Security  Policy) 
(iii)  Assistant  Secretary  of  Defense  [Special 

Operations  &  Low  Intensity  Conflict) 
(iv)  Assistant  Secretary  of  Defense  (Strategy 

&  Requirements] 
(v)  Deputy  to  the  Under  Secretary  of  Defense 

(Policy  Support) 
(vi)  Director  of  Net  Assessment 
(vii)  Defense  Security  Assistant  Agency 
(viii)  Defense  technology  Security 

Administration 

(3)  Under  Secretary  of  Defense  (Acquisition 

&  Technology) 
(i)  Deputy  Under  Secretary  of  Defense 

(Logistics) 
(ii)  Deputy  Under  Secretary  of  Defense 

(Advanced  Technology) 
(iii)  Deputy  Under  Secretary  of  Defense 

(Acquisition  Reform) 
(iv)  Deputy  Under  Secretary  of  Defense 

(Envirorunental  Security) 
(v)  Deputy  Under  Secretary  of  Defense 

(Space) 
(vi)  Deputy  Under  Secretsuy  of  Defense 

(Intemayonal  &  Commercial  Programs) 
(vii)  Deputy  Under  Secretary  of  Defense 

(Industrial  Affairs  &  Installations) 


^  See  footnote  1  to  (action  l.a.  of  this  appendix. 


*  See  footnote  1  to  section  l.a.  of  this  appendix. 
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(viii)  Assistant  to  the  Secretary  of  Defense 

(Nuclear,  Chemical  &  Biological  Defense 

Programs) 
(ix)  Director,  Defense  Research  &  Engineering 
(x)  Director,  Small  &  Disadvantaged  Business 

Utilization 
(xi)  Director,  Defense  Procurement 
(xii)  Director,  Test  Systems  Engineering  & 

Evaluation 
(xiii)  Director,  Strategic  &  Tactical  Systems 
(xiv)  Director,  Administration  and 

Management 
(xv)  Defense  Evaluation  Support  Activity 
(xvi)  DoD  Radiation  Experiments  Command 

Center     ~~ 
(xvii)  On-Site  Inspection  Agency 

(4)  Under  Secretary  of  Defense  (Comptroller) 

(5)  Director  Program  Analysis  and  Evaluation 

(6)  Under  Secretary  of  Defense  (Personnel  & 

Readiness) 
(i)  Assistant  Secretary  of  Defense  (Health 

Affairs) 
(ii)  Assistant  Secretary  of  Defense  (Legislative 

Affairs) 
(iii)  Assistant  Secretary  of  Defense  (Public 

Affairs) 
(iv)  Assistant  Secretary  of  Defense 

(Command,  Control,  Communications  & 

Intelligence) 
(v)  Assistant  Secretary  of  Defense  (Reserve 

Affairs) 

(7)  General  Counsel,  Department  of  Defense 

(8)  Director,  Operational  Test  and  Evaluation 

(9)  Assistant  to  the  Secretary  of  Defense 

(intelligence  Oversight) 

(10)  Defense  Advanced  Research  Projects 
Agency 

(11)  Ballistic  Missile  Defense  Organization 

(12)  Defense  Systems  Management  College 

(13)  National  Defense  University 

(14)  Armed  Forces  Staff  College 

(15)  Department  of  Defense  Dependents 
Schools 

(16)  Uniformed  Services  University  of  the 
Health  Sciences 

(1 7)  Armed  Forces  Radiology  Research 
Institute 

(18)  Washington  Headquarters  Service 

b.  Department  of  the  Army.  Army  records 
may  be  requested  from  those  Army  officials 
who  are  listed  in  32  CFR  part  518.  Send 
requests  to  the  Freedom  of  Information  and 
Privacy  Acts  Office,  SAIS-L\-R/FP,  Suite 
201,  1725  Jefferson  Davis  Hwy,  Arlington, 
VA  22202-4102,  for  records  of  the 
Headquarters,  U.S.  Army,  or  if  there  is 
uncertainty  as  to  which  Army  activity  may 
have  the  records. 

c.  Department  of  the  Navy.  Navy  and 
Marine  Corps  records  may  be  requested  from 
any  Navy  or  Marine  Corps  activity  by 
addressing  a  letter  to  the  Commanding 
Officer  and  clearly  indicating  that  it  is  an 
FOIA  request.  Send  requests  to  Chief  of 
Naval  Operations,  NO9B30,  2000  Navy, 
Pentagon,  Washington,  DC  20350-2000,  for 
records  of  the  Headquarters,  Department  of 
the  Navy,  and  to  Commandant  of  the  Marine 
Corps,  (ARAD),  Headquarters  U.S.  Marine 
Corps,  2  Navy  Annex,  Washington,  DC 
20380-1775,  for  records  of  the  U.S.  Marine 
Corps,  or  if  there  is  uncertainty  as  to  which 
Navy  or  Marine  activities  may  have  the 
records. 

d.  Department  of  the  Air  Force.  Air  Force 
records  may  be  requested  from  the 


Commander  of  any  Air  Force  installation, 
major  command,  or  field  operating  agency 
(ATTN:  FOL^  Office).  For  Air  Force  records 
of  Headquarters,  United  States  Air  Force,  or 
if  there  is  uncertainty  as  to  which  Air  Force 
activity  may  have  the  records,  send  requests 
to  Department  of  the  Air  Force,  OL-P.  IICS/ 
SCSR(FOL\),  Room  4A1088C,  1000  Air 
Force,  Pentagon,  Washington,  DC  20330- 
1000. 

e.  Defense  Contract  Audit  Agency  (DCAA). 
DCAA  records  may  be  requested  from  any  of 
its  regional  offices  or  from  its  Headquarters. 
Requesters  should  send  FOLA  requests  to  the 
Defense  Contract  Audit  Agency,  ATTN:  CMR, 
8725  John  J.  Kingman  Road.  Suite  2135,  Fort 
Belvoir,  VA  22060-6219,  for  records  of  its 
headquarters  or  if  there  is  uncertainty  as  to 
which  DCAA  region  may  have  the  records 
sought. 

f.  Defense  Information  Systems  Agency 
(DISA).  DISA  records  may  be  requested  from 
any  DISA  field  activity  or  from  its 
Headquarters.  Requesters  should  send  FOIA 
requests  to  Defense  Information  Systems 
Agency.  Regulatory/General  Counsel,  701 
South  Coiuthouse  Road,  Arlington,  VA 
22204-2199. 

g.  Defense  Intelligence  Agency  (DIA).  FOLA 
requests  for  DLA  records  may  be  addressed  to 
Defense  Intelligence  Agency,  ATTN:  SVI-1, 
Washington.  DC  20340-5100. 

h.  Defense  Investigative  Service  (DIS).  All 
FOLA  requests  for  DIS  records  should  be  sent 
to  the  Defense  Investigative  Service.  Office  of 
FOIA  and  Privacy  V0020,  1340  Braddock 
Place,  Alexandria.  VA  22314-1651. 

i.  Defense  Logistics  Agency  (DLA).  DLA 
records  may  be  requested  from  its 
headquarters  or  from  any  of  its  field 
activities.  Requesters  should  send  FOLA 
requests  to  Defense  Logistics  Agency,  ATTN: 
DLA/CAAV,  John  J.  Kingman  Road,  Suite 
2533,  Ft  Belvoir,  VA  22060-6221 

j.  National  Imagery  and  Mapping  Agency 
(NIMAj.  FOL\  requests  for  NIMA  records 
may  be  sent  to  the  National  Imagery  and 
Mapping  Agency.  General  Counsel's  Office, 
GCM,  Mail  Stop  D-10,  4600  Sangamore 
Road,  Bethesda,  MD  20816-5003. 

k.  Defense  Special  Weapons  Agency 
(DSWA).  FOL«L  requests  for  DSWA  records 
may  be  sent  to  the  Defense  Special  Weapons 
Agency,  Public  Affairs  Office,  Room  113, 
6801  Telegraph  Road,  Alexandria,  VA 
22310-3398. 

1.  National  Security  Agency  (NSA).  FOLA 
requests  for  NSA  records  may  be  sent  to  the 
National  Security  Agency/Central  Security 
Service,  FOLA/PA  Services,  N5P5,  9800 
Savage  Road,  Suite  6248,  Fort  George  G. 
Meade,  MD  20755-6248. 

m.  Inspector  General  of  the  Department  of 
Defense  (IG,  DoD).  FOLA  requests  for  IG,  DoD 
records  may  be  sent  to  the  Inspector  General 
of  the  Department  of  Defense,  Chief  FOLA/PA 
Office,  400  Army  Navy  Drive,  Room  405, 
Arlington,  VA  22202-2884. 

n.  Defense  Finance  and  Accounting  Service 
(DFASj.  DFAS  records  may  be  requested  from 
any  of  its  regional  offices  or  from  its 
Headquarters.  Requesters  should  send  FOLA 
requests  to  Defense  Finace  and  Accounting 
Service,  Directorate  for  External  Services, 
Crystal  Mall  3.  Room  416,  Arlington.  VA 
22240-5291.  for  records  of  its  Headquarters, 


or  if  there  is  uncertainty  as  to  which  DFAS 
region  may  have  the  records  sought. 

o.  National  Reconnaissance  Office  (NRO). 
FOIA  requests  for  NRO  records  may  be  sent 
to  the  National  Reconnaissance  Office. 
Information  Access  and  Release  Center,  Attn: 
FOIA  Officer,  14675  Lee  Road,  Chantilly,  VA 
20151-1715. 

3.  Other  Addresses 

Although  the  following  organizaitons  are 
OSD  and  Chairman  of  the  Joint  Chiefs  of  Staff 
Components  for  the  purposes  of  the  FOIA, 
requests  may  be  sent  directly  to  the  addresses 
indicated: 

a.  Office  of  Civilian  Health  and  Medical 
Program  of  the  Uniformed  Services 
(OCHAMPUS).  Director,  OCHAMPUS, 
ATTN:  Freedom  of  Information  Officer, 
Aurora,  CO  80045-6900. 

b.  Chairman  Armed  Services  Board  of 
Contract  Appeals  (ASBCA)  Chairman, 
Armed  Services  Board  of  Contract  Appeals, 
Skyline  Six  Rm  703,  5109  Leesburg  Pike, 
Fails  Church,  VA  22041-3208. 

c.  U.S.  Central  Command.  Commander-in- 
Chief,  Central  Command.  CCJl/AG,  MacDill 
Air  Force  Base,  FL  33608-7001. 

d.  U.S.  European  Command.  Commander- 
in-Chief.  Headquarters,  U.S.  European 
Command/ECJl-AA(FOL^)  Unit  30400  Box 
1000,  APO  AE  09128-4209 

e.  U.S.  Southern  Command.  Commander- 
in-Chief,  U.S.  Southern  Command,  Unit 
1110,  SCJl-A,  APO  AA  34003-0007. 

f  U.S.  Pacific  Command.  Commander-in- 
Chief,  U.S.  Pacific  Command.  USPACOM 
FOLA  Coordinator  (J042),  Administrative 
Support  Division.  Joint  Secretariat,  Box  28, 
Camp  H.M.  Smith.  HI  96861-5025. 

g.  U.S.  Special  Operations  Command. 
Commander-in-Chief,  U.S.  Special 
Operations  Command,  Chief.  Command 
Information  Management  Branch.  ATTN: 
SOJ6-SI,  7701  Tampa  Point  Blvd.,  MacDill 
Air  Force  Base,  FL  33621-5323. 

h.  U.S.  Atlantic  Command.  Commander-in- 
Chief,  U.S.  Atlantic  Cormnand,Code  J02P, 
Norfolk,  VA  23511-5100. 

i.  L'.S.  Space  Command.  Commander-in- 
Chief,  U.S.  Space  Command.  Command 
Records  Manager/FOLVPA  Officer,  150 
Vandenberg  Street,  Suite  1105,  Peterson  Air 
Force  Base,  CO  80914-5400. 

j.  U.S.  Transportation  Command. 
Commander-in-Chief,  U.S.  Transportation 
Command,  ATTN:  TCIM-F.  508  Scott  Drive, 
ScoM  Air  Force  Base,  IL  62225-5357. 

k.  U.S.  Strategic  Command.  Commander- 
in-Chief,  U.S.  Strategic  Command.  Attn: 
J0734,  901  SAC  Blvd..  Suite  lE5,  Offutt  Air 
Force  Base.  NE  68113-6073. 

4.  National  Guard  Bureau 

FOLA  requests  for  National  Guard  Bureau 
records  may  be  sent  to  the  Chief  National 
Guard  Bureau,  ATTN:  NGB-ADM,  Room 
2C363,  2500  Army  Pentagon,  Washington, 
DC  20310-2500. 

5.  Miscellaneous 

If  there  is  uncertainty  as  to  which  DoD 
Component  may  have  the  DoD  record  sought, 
the  requester  may  address  a  Freedom  of 
Information  request  to  the  Office  of  the 
Assistant  Secretary  of  Defense  (Public 
Affairs),  Directorate  for  Freedom  of 
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Information  and  Security  Review,  Room 
2C757,  1400  Defense  Pentagon,  Washington^ 
DC  20301-1400 

Appendix  C  to  Pari  286 — Other  Reason 
C^ategories 

1.  Transportation  Requests 

This  categorv  applies  when  responsibility 
for  malting  a  determination  or  a  decision  on 
category  2,  3.  or  4  of  this  appendix  is  shifted 
from  one  Component  to  another,  or  to 
another  Federal  Agency. 


>97 


2.  Lack  of  Records 

This  category  covers  those  situations 
wherein  the  requester  is  advised  the  DoD 
Component  has  no  record  or  has  no  statutory 
obligation  to  create  a  record. 

3.  Failure  of  Requester  To  Reasonably 
Describe  Record 

This  category  is  s|)ecifically  based  on 
section  552(a)(3)(a)  of  the  FOLA. 

4.  Other  Failures  l>y  Requesters  To  Comply 
With  Published  Rules  or  Directives 

This  category  is  based  on  Section 
552(a)(3)(b)  of  the  FOLA  and  includes 


instances  of  failure  to  follow  published  rules 
concerning  time,  place,  fees,  and  procedures. 

5.  Request  Withdrawn  by  Requester 

This  category  covers  those  situations 
wherein  the  requester  asks  an  agency  to 
disregard  the  request  (or  appeal)  or  pursues 
the  request  outside  FOLA  channels. 

6.  Not  an  Agency  Record 

This  category  covers  situations  where  the 
information  requested  is  not  an  agency 
record  within  the  meaning  of  the  FOLA  and 
this  part. 

BILUNG  CODE  5000-04-M 


Append! 

A   D   to   Part    286- 

RECORD  OF  FREEDOM  OF  INFORMATION  (FOI)  PROCESSING  COST 

Please  read  nslmctons  on  bac*  beton  exrvtetng  lom 

1.  REQUEST  NUMBER 

2.  TYPE  OF  REQUEST  pc  one) 

3.  DATE  COMPLETED  (YYYYMMDD' 

a.  INITIAL 

b    APPEAL 

4.  CLERICAL  HOURS  (E-9A2S-6  and  betow) 

TOTAL  HOURS 

IV 

HOUH-YRATt 

(2) 

CX3ST 

a    SEARCH 

X 

s^2JO0 

B 

• 

b    REVIEW/EXCISING 

- 

c    CORRESPONDENCE  AND  RDRMS  PREPARATION 

d.  OTHER  Acnvmr 

5.  PROFESSIONAL  HOURS  (0-1  ■  0-6A3S-9  ■  GS-1S) 

TOTAL  HOURS 

HOURLY  RATI 

COST 

a.  SEARCH 

X 

S2SJCX) 

W 

• 

b    REVIEW/EXCISING 

" 

c    COORDINATlON/APPROVAUDeNlAL 

d.  OTHER  ACTIVITY 

6.  EXECUTIVE  HOURS  (0-7  ■  GS-16/ES  lanOatxfve) 

TOTAL  HOURS 

CI 

HOUR-V  MTI 

COST 

a    SEARCH 

X 

SASJBO 

■ 

• 

b    REVIEW/EXCISING 

— 

C.  COORDINATION/APPROVAiyDENlAL 

7.  COMPITTER  SEARCH 

TOT/^  HOURS 

MOOW.YRATI 

1 

COST 

a^  MACHINE  HOURS 

• 

b.  PROGRAMMER/OPERATOR  TIME 

^^■^^^i  X  n^^^^^  _ 

^^^^^^H 

(1)  Ctertcal 

»12j00 

• 

(2)  Pratessional 

S2SjOO 

• 

B.  OFFICE  COPY  REPRODUCTION 

Mumep 
m 

X 

RATE 

COST 

a.  PAGES  REPRODUCED 

.15 

- 

« 

9.  MICROFICHE  REPRODUCTION 

NUMBSt 

(1) 

X 

RATI 

CD 

COST 

0) 

a    MICROFICHE  REPRODUCED 

JS 

• 

10.  PRINTED  RECORDS 

TOTJH.  PAGES 

(1) 

RATE 

COST 

(31 

a.  FORMS 

X 

m 

s 

• 

b.  PUBLICATIONS 

• 

c    REPORTS 

• 

11.  COMPUTER  COPY 

NUMBER 

ACTUAL  COST 

B> 

COST 

{31 

a.  TAPE 

X 

■ 

• 

b    PRINTOUT 

• 

12.  AUDIOVISUAL  MATERULS 

NUMBER 

(11 

^  \ 

MrruALCosT 

at 

COST 
(3) 

a    MATERIALS  REPRODUCED 

m 

• 

13.  FOR  FOI  OFFICE  USE  ONLY 

a  SEARCH  FEES  PAID 
b.  REVIEW  FEES  PAID 
c  COPY  FEES  PAID 
d.  TOTAL  PAID 

e  DATE  PAID  (YYYYUUDD) 

f.  TOTAL  COLLECTABLE  COSTS 
g    TOTAL  PROCESSING  COSTS 
h    TOTAL  CHARGED 
1     FEES  WAIVED/REDUCED  rx  one; 

Yes 

1 

No 

'  Charsfeabh  lo  al  racjumslars  aner  apptcator  ol  al  warver  cman^ 
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INSTRUCTIONS  FOR  COMPLETING  DO  FORM  2086 

ms  lbm»  s  used  lo  rBConl  costs  assocatad  i«rtf)  rw  prooesang  ol  a  Freedom  of  mtormator  ret^jest. 


1    REQUEST  NUMBER  -  First  lv<o  (igrts  tM  express  CaMndar  Yew 
loacHved  Dy  dash  (•)  and  Compooenrs  requesi  nunbef.  I.e..  97-001. 

2.  TYPE  OF  REQUEST  •  Uai*.  the  apprapnaie  btoc*  to  rxfcate  nilial 
request  or  appeal  of  a  oenial 

X  DATE  COMPLETED  ■  Enter  y«ar,  month  and  day.  i.e  .  19970621. 

4.  CLERICAL  HOURS  -  Rx  each  ap(*ca»e  aOMty  category,  arner 
■ne  ai^Mnded  to  the  nearest  1 S  minutes  m  Vw  lc«ai  hours  column.  Th« 
adMty  catagonas  are 

tawih     Tnta  spent  n  locaing  trotn  the  Mes  the  requested 
intomiatkxi 

n«w>wwrirlalno  -  Time  spent  In  revtewng  the  documerl  conlerl 

««d  datamiawig  It  the  entire  document  must  retar  its  classification  or 
se^nants  could  be  eactsed  thereby  permttvig  the  Temavider  of  tw 
document  to  t>e  OedassHied    In  revwws  tor  otwr  Ifar.  daasificalion.  F=OI 
exampllons  2  through  9  should  be  considered. 

Correspondence  end  Forma  Prepw^tlon  -  Time  sperrt  in 
prepermg  the  necessary  correspondence  and  lorn«  to  ar>s»«r  tw 
request 

Ottier  AclMiy  •  Tme  spent  in  adMly  oVmt  than  atiove.  such  as 
anjtcafctg  docurr^ents.  hand  carryrig  documents  k  other  locations 
restoring  Btes,  etc 

-  MuMpty  (he  tn^e  m  the  total  hours  coMnn  of  each  catagory  t^  tw 
hourty  rate  and  enter  trie  cost  figures  tor  each  category 

5.  PROFESSIONAL  HOURS  -  f^  each  apptcacie  acSvity  category, 
enter  lime  ei^iended  to  Ihe  nearest  1 5  mmutes  r  ihe  total  hours  column. 
The  activity  categories  are 

S««rch/Rev!««/Excialrtg.  and  Other  Activity  -  See  explanaion 

ltX3V9. 

CoonMnatioft/Approval/Denlal  -  Time  spent  coonmating  tte  staff 
action  v»ith  rterested  offices  or  agencies  and  atrtamng  trie  approval  ic 
tie  nilaase  or  deml  of  ffie  requested  rfomation 

-  Miitipf/ the  time  m  the  total  hours  cotumn  of  each  caMgory  0|^  ft* 
rcurly  late  and  enter  the  cost  figures  for  each  category. 


6.  EXECUTIVE  HOURS  •  For  each  ap(*caUe  ac»vrty  category 
tie  time  e^wnded  to  the  newest  15  mnjtes  n  Via  total  hours  colutTvi. 
The  aOvity  catagones  are: 

8«arcMWview/Ezcislng  •  See  exptanaion  atXM*. 

Coordlnatton/ApprovaWenll  -  See  exptanaton  atxwa. 

-  Miitply  t>e  (me  m  tie  total  hours  coiuTm  o(  each  category  by  tie 
hourly  rate  and  enter  tie  cost  figures  tor  each  catagory 

7.  COMPUTER  SEARCH  -  When  tie  amou<  of  government- OKuned 
(not  leased)  computer  ptocess>ig  macfwie  kma  raqurad  to  comptete  a 
search  b  known,  and  accurate  cost  ntormaion  lor  opersBon  on  an 
houity  bass  IS  avariaCle,  enter  tie  time  used  ird  tie  hoiAiy  rate    Then 
r^ir^imtt,  fyg  Kjiai  cost  which  IS  MJty  chargeeOte  to  the  requester 

-  Programmer  and  operator  costs  are  caicUaled  osing  tie  same 
metvxi  as  n  items  4  and  5    Tfus  cost  ts  also  tuty  chargsaDte  to 
requesters  as  computer  search  Ime 


8.  OFFICE  COPY  REPBOOUCTION  -  Enter  tie  number  of  pages 

reproduced. 

-  MiMpty  by  tie  «•  par  copy  and  enter  cost  tigims. 

9.  MICROFKHE  REPRO00CT1ON  -  Enter  tte  ntjmber  of  itticrolSche 
copMS  reproduced. 

-  Minpty  by  tie  iBia  per  copy  and  enter  cost  figuiBS 

ia  PfVNTEO  RECORDS  -  Enlar  loM  pages  in  each  category.  Th« 
categortes  are: 

Forms  (Include  any  fype  of  printed  kmns) 

PubMcttoos  (mdude any  lyfie  otbound  documenL  sud}  MS 
drecHyiss.  nagulaaons,  studies,  ate.) 

Reports    (inckide  any  type  ol  memonntkm.  stall  adton  paper. 
Me.) 

-  MiMpty  tie  total  number  of  pages  m  each  catsgoiy  by  tw  rate  per 
page  and  aner  cost  figures. 

11.  COMPUTER  COPY  -   Enlsr  »w  total  number  of  tapas  andtor 
prtnlouts. 

-  MJtpty  by  tte  actual  cost  par  tape  or  piinlout  and  anlar  cost 
Bgutas 

12.  AUDIOVISUAL  MATERIALS  -  CXuicalion  coal  Is  tie  acluil  cost 
of  raproduong  tie  matartal.  hdudng  Ite  HMgas  of  tis  parson  doing  tts 
worlL 

IX  FOR  FOI  OFFICE  USE  ONLY - 

Search  Fees  Paid  -  Enter  total  saaich  toes  paid  by  tie  raquaster 

Revtaw  Faaa  Paid  -  Enlsr  toW  rsvisw  toes  paid  ty  tie  rsquaatar. 

CopyFaaeP^d-  Enlsr tie kM c( copy toas pUd ty tta 


Total  P^d-  Add  saarchtoas  paid  and  copy  toas  paid.  EnlsricM 

in  tw  total  pakl  block. 

Dale  Paid  •  Enter  yav.  monti.  and  day,  l.e..  19971024.  tia  isa 

payment  Unas  receded 

Total  Coltactabto  Coal*  -  Add  tie  blocls  m  tie  cost  ooUrm 
maitiad  witi  «i  astansk  w«l  anisr  kHH  m  tts  total  ootacMito  cost  biodL 
Apply  tie  appropnate  wainar  tor  tia  catogofy  o«  taquaaltr  pnor  to 
raarmg  tw  llnal  figure.  Futtter  dteussion  of  cftsigaiWa  toas  is 
contMnad  n  Chaplar  VI  of  OoO  Ragulalon  5400.7-R. 

Total  Procaaalng  Coats  -  Add  si  blodcs  m  tw  coat  oohmn  «td 
enlsrtatriln  tie  total  piocaaslng  cost  block.  The  totol  ptocaaaing  cost  m 
most  cases  w*  exceed  tw  kM  cotactobto  cost 

Total  Charged  -  Entor  tie  totol  amounl  tiat  tia  raquastoriMS 
charged.  iMdng  Into  account  tie  toe  waiver  twasnoU  and  toa  waNar 

potcy. 

Fees  Walved/Reducad  -  indkate  If  tie  cost  of  processing  tie 

request  imas  waved  or  raducsd  by  placing  an  *X*  in  tw  "Yes*  btock  or 
tie  "No' bkx*. 
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Appendix   E    to    Part 

286— 

RECORD  OF  FREEDOM  OF  INFORMATION  (FOI)  PROCESSING  COST  FOR  TECHNICAL  DATA 

.      Abase /«ad  nsffuctons  on  CMCfrbetoraoorrviMrip/brm 

1.  REQUEST  NUMBER 

2.  TYPE  OF  REQUEST  (X  one) 

3.  DATE  COMPLETED  (rYVYkAMOD) 

ja.  INITIAL 

b.   APPEAL 

4.  Cl£RICAL  HOURS  (E-9/GS-6  wx)  bekm) 

TOTAL  HOURS 

(V 

HOURLY  MTC 

CtJST 
(3l 

a.  SEARCH 

X 

na^ 

m 

• 

b    REVIEW/EXCISING 

• 

C    CORRESPONDENCE  AND  FORMS  PREPARATION 

d  OTHER  ACTIVITY 

e    MINIMUM  CHARGE 

S  BJO 

S.  PROFESSIOKAL  HOURS  (Ol  ■  O-SfGS-9  ■  GS/G»4-15) 

TOTAL  HOURS 

(1) 

HOUrCYRATt 

COST 

o: 

a.  SEARCH 

X 

ACTUAL 

HOURLY 

RATE 

m 

• 

b    REVIEW/EXCISING 

« 

c.  C00HDINAT10N/APPR0VALA3ENIAL 

d.  OTHER  ACTIVITY 

e.  MINIMUM  CHARGE 

IA  HOURLY  RATE 

6.  EXECUTIVE  HOURS  (0-7/GM-16/ES  1  andabove) 

TOTAL  HOURS 

CI 

•«)Ufl.THATt 

n 

a.  SEARCH 

X 

ACTUAL 

HOURLY 

RATE 

X 

• 

b.  REVIEW/EXCISING 

• 

c    COORDINATION/APPHOVAUDEMAL 

d.  MINIMUM  CHARGE 

in  HOURLY  RATE 

7.  COMPUTER  SEARCH 

TOTAL  HOURS 

(1| 

X 

HOURLY  RATt 

K 

COST 

a.  MACHINE  HOURS 

a 

b    PROGRAMMEROPERATOR  TIME 

pl^^l^^B      ^^^^^^^1 

^^^mH 

-  Oerical 

tmioaiafMi 

'^^^^^^^^ 

-  Professional 

ACniM.  OR  laMMUH 

• 

8.  REPRODUCTION 

MUMBCfl 
(1) 

RATE 

COST 

(3) 

a   AERIAL  PHOTOGRAPHS,  SPEOFICATIONS,  PERMITS,  CHARTS, 
BLUEPRINTS,  AND  OTHER  TECHNICAL  DOClflylENTS 

S  2.50 

• 

b    ENGINEERING  DATA  (UtcroOm) 

^^^m 

■^^■^H 

-  Apaituracaids 

^HHIH    ^^^^^Hi 

^^^^^^H 

-  Styer  dupicate  negatve,  per  card 

-  Wfien  keypunched  and  varMed,  per  card 

-  Oiazo  dupicate  negatve,  per  card 

-  When  keypunched  and  vertiad.  per  caid 

X 

.75 

* 

.85 

.65 

.75 

-  35  mm  rot  Sm,  per  frame 

30 

•  16  rrvn  rot  film,  per  frame 

AS 

-  Paper  pnnts  ^ariginaern^dnnMngB;,  each 

^JSo 

-  Paper  reprints  of  mioDlikn  Indtoas,  each 

.10 

c   AUDIOVISUAL  MATERIALS  (Insert  acfti^  oosf  in  bkx*  (2)) 

a.  OTHER  TECHNICAL  DATA  RECORDS 

Charges  tor  any  addttonal  senAoes  not  specHcaay  provided  above  shal  be  made  by  components  at  toe  lolowmg  rates: 

-  Minimum  ctiarge  lor  office  copy  (up  to  six  images) 

s  xso 

-  Each  addMortal  inage 

X 

.10 

m 

-  Each  lypewtWen  pegs 

xso 

-  CerDficalion  and  vaCdBtian  iNiti  seal,  each 

&20 

-  Hand-drawn  plols  and  sketches,  each  hour  or  tiaclion  tiereof 

i2jn 

-  CTia/peabW  ID  af  rMTuasiers.  1 

9,  FOR  FOI  OFFICE  USE  ONLY 

a.  SEARCH  FEES  PAID 

b.  REVIEW  FEES  PAID 
c    COPY  FEES  PAID 

d.  TOTAL  PAID 

f     TOTAL  COLLECTABU 
g.  TOTAL  PROCESSING 
h    TOTAL  CHARGED 

J 

YES 

NO 

e.  DATE  PAID  fYYYYUMDD) 

DD  FORM  2086-1,  MAY  1997 
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INSTRUCTIONS  FOR  COMPLETING  DD  FORM  2086-1 

This  form  s  used  to  /woxtf  costs  assoaated  wiV)  the  processing  ot  a  Freedom  ol  inkymaDcn  request  tor  technical  data. 


1.  REQUEST  NUMBER  ■  First  mxo  digits  *»(!  express  CatenOai  Yaar 
loaotWKJ  Dy  das^  (-)  anO  Comcxnenrs  requesi  rttmoer  '  e  ,  87-001. 

2.  TYPE  OF  REQUEST  -  Mar*  ir«  appfDpnate  DtoU  te  ndicale  rtial 
nsquest  or  appeal  of  a  denial 

3.  DATE  COMPLETED  -  Enlef  year,  monffi  and  day,  i.e.,  19970621 

4.  CLERICAl.  HOURS  -  For  each  appicabte  acSvtty  calegorv,  enter 
Irne  ei^wnded  B  Vw  nearest  16  nvnulas  n  the  total  rxxirs  oxumn. 
The  adMly  catagones  are: 

j>Mi  h  -  Tune  spent  r  locatr^  from  the  fites  Tie  requested 
ntormaton 

Ravlaw^Exclaing  -  Tme  spent  rsviewng  tne  document  cnrHanl 
wvl  deternwwig  if  the  enttra  document  must  retan  its  classification  or 
segmwits  could  t>e  excased  thereOy  pennrttng  the  ramamoe'  oi  the 
document  to  tie  dadassilieo    m  reviews  lor  other  than  dassificalicn, 
FOt  axamptions  2  through  9  should  be  cxxisidered 

Correspondence  and  Forme  Preparetton  -  Tme  spent  r 
prapartrtg  »e  necessary  oorraapondance  and  torms  to  answer  the 


Other  Activity  -  Time  spent  m  acCvity  ovwr  tnan  above,  such  as 
dupkcadng  doa»T>ents.  r\and  carrying  documents  id  other  locattons. 
restoring  Otes.  etc 

■  Minply  the  Wne  n  the  total  hours  eotirm  of  each  category  tiy  the 
hcurty  rate  and  enter  the  cost  figures  tor  each  category   aoth  search 
and  rwww  costs  are  cnargeatM  to  the  requester. 

5.  PROFESSIONAl.  HOURS  -  For  each  ap(*caMe  aovtly  category, 
•nler  Ikne  encoded  to  the  nearest  l  S  rrwxjtes  m  rie  total  riours 
cdumn    The  activity  categones  are 

SaarcMRevteWEjicising,  and  Ottiar  ActWity  -  See  moianaten 
atooM. 

Coordination/Approvai/DenW  -  T>ne  spent  coonSnating  tta 
staff  acion  vMth  rterssied  offices  or  agencies  and  oPtarw>g  the 
approval  lor  the  retaase  or  denoi  of  the  requested  rtfarratioo. 

-  MuMlply  the  time  n  tie  total  hous  oatiinn  at  each  category  oy  m 
houty  rate  and  eraar  re  cost  ftgures  tor  each  category    Bo»>  search 
and  mrnrn  ooats  are  cftargaaCta  to  fw  raquastar. 


6.  EXECUTIVE  HOURS  -  For  each  applicable  BCIMty  category,  enter  the 
•me  experxlod  to  the  newest  IS  mnutes  r  the  total  hours  column.  The 
aOvtty  categories  are: 

SawcfVna*  leWDcctatng  -  See  exptanafeon  above. 

Coanfinatio(t/Afproval^>anW  -  Saa  exptanaton  aboye. 

-  UUaply  the  tme  in  tw  total  hours  column  m  each  category  by  tie  hourty 
rate  arv)  enter  the  cost  figures  tor  each  category  Review  costs  are 
chargeabte  to  the  requester 

7.  COMPUTER  SEARCH  -  Whan  the  atnouit  (3«  govwnmafKKMinad  (not 
laasad)  computer  pfocaasing  machlna  titta  is  known,  and  aocurela  cost 
miormatlon  for  oparalton  on  an  hourty  basis  is  avaiatjta.  anlar  tw  time  used 
WKi  the  ruurty  rate.  Then,  calculate  the  total  cost  which  is  it«y  chafgaabte 
to  Vw  requester 

Progrwnner  and  operator  costs  are  calculated  using  »ie  same  inalhad 
as  n  Items  4  and  5   This  cost  s  also  lu»y  chaigaabta  to  raquaatais  as 
computer  search  tme. 

•.    REPRODUCTION-  Biter  the  number  of  pages  or  Hams  rapioducail 

-MUliply  by  «te  rate  per  copy  and  emar  cost  figures.  The  antra  cost  is 
ctwgeatote  to  the  requester   Reproduction  cost  lor  amfcMauM  mrtartal  is 
tM  actual  cost  ot  reproducing  the  material,  mctudmg  the  taaga  of  tha  pacaon 
dueiy  the  »drtL 

9.  FOR  FOI  OFFICE  USE  ONLY-  ; 

Search  Fees  Paid  -  Enter  total  search  lees  paid  by  tta  raquaslar. 

Revtaw  FaM  Paid  -  Enter  taW  ravww  tees  paid  by  the  raquaalar. 

Copy  Fees  Paid  -  Enter  the  total  c<  copy  lees  paid  by  tie  raquaetar. 

Total  Paid-  Add  lawch  lees  paid  and  copy  tees  pam  EnlarkMintta 
totNpaUbtodL 

Data  Paid-  Entaryev.monr.  and  day,  Le.  19971024,  lia  lea  paq»ma(« 


Total  CaNactaMa  Coata  •  Add  tie  btocits  in  tie  ooal  cchann  maitgad 
wtt^ai  asterisk  wid  enter  total  in  tie  totNcotactable  coat  btocfc.  Only 
search,  reproducton  and  prinlad  lacotda  ara  chargaahta  to  tie  raquaalar 
Furtier  discussion  o«  r.ntecMWe  coats  ia  contunad  m  Chaplar  VI,  Sacton  3. 
DoO  Regiaaion  5400.7-R. 

Total  Procaaalng  Coaia  •  AddMbtocKsintiacoalcatiannanilanlar 
totiy  in  tie  totri  procaaamg  cost  UddL  The  total  procMaIng  ooel  In  ii»at 
caMS  «■  aaoead  tia  total  oolactabla  oosL 


Total  Owriad  •  Enlartiat 


MV  V^PfV^  l^^^f  • 


Feee  Walwa^laducad  -  Indfcata  If  tw  cost  of  piULaaamg  tw  raquaat 
was  ««Md  or  raduoad  by  plKlng  an  "X*  in  tw  "YES*  block  or  «i  "X*  In  tw 
•NO'btock. 
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Appendix  G  to  Part  286 — DoD  Freedom 
of  Information  Act  Program 
Components 

a.  Office  of  the  Secretar)'  of  Defense/ 

Chairman  of  the  feint  Chiefs  of  Staff/ 
Combatant  Commands,  Defense 
Agencies,  and  the  DoD  Field  Activities 
Department  of  the  Army 
Department  of  the  Navy 
Department  of  the  Air  Force 
Defense  Information  Systems  Agency 
f  Defense  Contract  Audit  Agency 
g.  Defense  Intelligence  Agency 
h.  Defense  Investigative  Science 
i.  Defense  Logistics  Agency 
j.  National  Imagery  and  Mapping  Agency 
k.  Defense  Special  Weapons  Agency 
1.  National  Security  Agency 
m.  Office  of  the  Inspector  General, 

Department  of  Defense 
n.  Defense  Finance  and  Accounting  Service 
o.  National  Reconnaissance  Office 

Dated:  June  20.  1997. 
L.M.  Bjrniun, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-16742  Filed  6-30-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  27 
[CGD  96-052]  ' 
RIN2105-AC63 

Civil  Money  Penalties  Inflation 
Adjustments;  Correction 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations 
which  were  published  Tuesday,  April  8, 
1997,  (62  FR  16695).  The  regulations 
incorporated  into  the  Code  of  Federal 
Regulations  inflation  adjustments  for 
civil  money  penalties  pursuant  to  the 
Federal  Civil  Monetary  Penalty  Inflation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996. 

DATES:  This  correction  is  effective  on 
July  1.  1997. 

FOR  FURTHER  INFORMATION  CONTACT; 
Greg  Parks,  Office  of  Regulations  and 
Administrative  Law  at  (202)  267-1534. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  final  regulations  that  are  the 
subject  of  these  correcUons  amend  title 

Table  1.— Civil  Monetary  Penalty  Inflation  Adjustments* 


33  of  the  Code  of  Federal  Regulations  to 
reflect  the  Debt  Collection  Improvement 
Act  of  1996  (DCL\)  (Pub.  L.  104-134) 
which  requires  Federal  agencies  to 
adjust  certain  Civil  Monetary  Penalties 
(CMPs)  to  account  for  inflation.  As 
amended,  the  law  requires  each  agency 
to  make  an  initial  inflationary 
adjustment  for  each  applicable  CMP, 
and  to  make  further  adjustments  at  least 
once  every  4  years  for  these  penalty 
amounts. 

Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  on  April 
8,  1997,  of  the  final  regulations  (62  FR 
16695),  which  were  the  subject  of  FR 
Doc,  97-8781  is  corrected  as  follows: 

PART  27— {CORRECTED] 

In  §  27.3,  begiiming  on  page  16700, 
Table  1 — Civil  Monetary  Penalty 
Inflation  Adjustments,  is  corrected  to 
read  as  follows: 


U.S.  Code  citation 


14  U.S.C.  88(c)  

14  U.S.C.  645(h)  

14  U.S.C.  645(h)  

33  U.S.C.  471  

33  U.S.C.  474 

33  U.S.C.  495 

33  U.S.C.  499 

33  U.S.C.  502 

33  U.S.C.  533  

33  U.S.C.  1208(a)  

33  U.S.C.  1208(b)  

33  U.S.C.  1232 

33  U.S.C.  1236(b)  

33  U.S.C.  1236(c)  

33  U.S.C.  1236(d)  , 

33  U.S.C.  1319(d)  , 

33  U.S.C.  1319(g)(2)(A)  ... 
33  U.S.C.  1319(g)(2)(A)  ... 
33  U.S.C.  1319(g)(2)(B)  .., 
33  U.S.C.  1319(g)(2)(B)  ... 
33  U.S.C.  1321(b)(6)(B)(i) 
33  U.S.C.  1321(b)(6)(B)(i) 
33  U.S.C.  1321(b)(6)(B)(li) 
33  U.S.C.  1321(b)(6)(B)(ii) 
33  U.S.C.  1321(b)(7)(A)  ... 
33  U.S.C.  1321(b)(7)(A)  ... 

33  U.S.C.  1321(b)(7)(B)  ... 
33  U.S.C.  1321(b)(7)(C)  ... 


Civil  monetary  penalty  description 


Saving  Life  and  Property  

Confidentiality  of  Medical  Quality  Assurance  Records  (first  offense)  , 

Confidentiality  of  Medical  Quality  Assurance  Records  (subsequent  offense) 

Anchorage  Ground/Hart)or  Regulations  General  „ , 

Anchorage  Ground/Hartwr  Regulations  St.  Mary's  River  „ 

Bhdges/Failure  to  Comply  with  Regulations  

Bridges/Drawbridges _„..„..„ 

Bridges/Failure  to  Alter  Bridge  Obstructing  Navigation 

Bridges/Maintenance  &  Operation 

Bridge  to  Bndge  Communication  . „ 

Bridge  to  Bndge  Communication 

PWSA  Regulations  

Vessel  Navigation:  Regattas  or  Marine  Parades  _ 

Vessel  Navigation:  Regattas  or  Marine  Parades  

Vessel  Navigation:  Regattas  or  Manne  Parades  

Pollution  Prevention  „ 

Pollution  Prevention  (per  violation) 

Pollution  Prevention  (total  under  subparagraph) „ .... 

Pollution  Prevention  (per  day  of  violation)  

Pollution  Prevention  (total  under  subparagraph) _ „...„ 

Oil/Hazardous  Substances 
Oil/Hazardous  Substances 
Oil/Hazardous  Substances 
Oil/Hazardous  Substances 
Oil/Hazardous  Substances 
Oil/Hazardous  Substances 

charged). 
Oil/Hazardous  Substances:  Discharges 
Oil/Hazardous  Substances:  Discharges 


New  maxi- 
mum pen- 
alty amount 


Discharges  (per  violation)  

Discharges  (total  under  paragraph) 
Discharges  (per  day  of  violation)  .... 
Discharges  (total  under  paragraph) 
Discharges  (per  day  of  violation)  .... 
Discharges  (per  barrel  of  oil  or 


unit  of  hazsub  dls- 


5,500 

3,000 

22,000 

110 

220 

1.100 

1.100 

1.100 

1.100 

550 

550 

27,500 

5,500 

5.500 

2,500 

27,500 

11.000 

27,500 

11,000 

137.500 

11,000 

27.500 

11,000 

137,500 

27,500 

1.100 

27.500 
27,500 
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Table  1  .—Civil  Monetary  Penalty  Inflation  Adjustments  '—Continued 


Table  1  .—Civil  h4oNETARY  Penalty  Inflation  Adjustments  '—Continued 


U.S.  Code  citation 


33  use.  1321(b)(7)(D) 


33  use.  1321(j)  

33  use.  1322(j)   

33  use.  1322(j)   

33  use.  1517(a)  

33  use.  1608(a)  _. 

33  use.  1608(b)  

33U.S.e.  1908(b)(1) 

33U.S.e.  1908(b)(2) 

33  use.  2072(a)  

33  use.  2072(b)  

33  use  2609(a)  

33  U.S.e.  2609(b)  

33  U.S.e.  2716a(a)  

46  use.  1505(a)  

46  use.  App  1805(C)(2)  . 

46  use.  2110(e)  

46  use.  2115  

46  use.  2302(a)  

46  use.  2302(c)(1)  

46  use.  2306(a)(2)(B)(4) 

46  use.  2306(b)(2)  

46  use.  3102(c)(1)  

46  U.S.e.  3302G)(5)  

46  U.S.e.  3318(a)  

46  U.S.e.  3318(g)  

46  U.S.e.  3318(h)  

46  use.  3318(1)   

46  U.S.e.  3318(j)(1)  

46  U.S.e.  33180)(1)  

46  use.  331 8(k)   

46  use.  3318(1)   

46  U.S.e.  3502(e)  

46  use.  3504(c)   

46  U.S.e_?504(6)   

46  use.  3506 

46  use.  3718(a)(1) 

46  use.  4106  _ 

46  U.S.e.  4311(b)  

46  U.S.e.  4311(b) 

46  use.  4311(C)   

46  use.  4507  

46  use.  4703  

46  U.S.e.  5116(a)  

46US.e.  5116(b)  

46  use.  5116(c)   

46  use.  6103(a)  

46  use.  6103(b)  -... 

46  U.S.e.  8101(e)  

46  U.S.e.  8101(f)  

46  U.S.e.  8101(g)  

46  use.  8101(h)  

46  use.  8102(a)  

46  U.S.e.  8103(f)  

46  use.  8104(1)  

46  U.S.e.  8l04(j)   

46  U.S.e.  8302(e)  

46  U.S.e.  8304(d)   

46  use.  8502(e)  

46  U.S.e.  8502(f)  

46  use.  8503 

46  U.S.e.  8701(d)  

46  use.  8702(e)  

46  use  8906 

46  use.  9308(a)  

46  use.  9308(b)  _„. 

46  use.  9308(c) 

46  use.  10104(b)  

46  U.S.e.  10307  


Civil  monetary  penalty  description 


Oil/Hazardous  Substances:  Discharges  (per  barrel  of  oil  or  unit)  of  hazsub  dis- 
charged). 

Oil/Hazardous  Substances  Prevention  Regulations 

Marine  Sanitation  Devices ~ ~ 

Marine  Sanitation  Devices 

Deepwater  Ports  Regulations - 

IntemationaJ  Regulations  ~ — 

International  Regulations - 

Pollution  fronri  Ships - 

Pollution  from  Ships . . .„...._.... _ 

Inland  Navigation  Rules ~ ... ..~.~. — — 

Inland  Navigation  Rules - ~ 

Shore  Protection  ...............„..........«......._..._..» ~ 

Shore  Protection  _ 

Oil  Pollution  Liability  and  Compensation „ 

Safe  Containers  for  International  Cargo - 

Suspension  of  Passenger  Service  ~ 

Vessel  Inspection  or  Examination  fees  — - 

Alcohol  and  Dangerous  Drug  Testing  

Negligent  Operations  - 

Negligent  ojaerations  ~ 

Vessel  Reporting  Requirements:  Owner  . _.... — .. — . — 

Vessel  Reporting  Requirements:  Master .. 

Immersion  Suits  ~ - — . ...~ 

Inspection  Permit /.- - - ~ » 

Vessel  Inspection „ 

Vessel  Inspection 

Vessel  Inspection _ 

Vessel  Inspection „ , ~ 

Vessel  Inspection „ ~ 

Vessel  Inspection  .„ 

Vessel  Inspection 

Vessel  Inspection ; « 

List/Count  of  Passengers  

Notification  to  Passengers 

Notification  to  Passengers 

Copies  of  Laws  on  Passenger  Vessels 

Dangerous  Cargo  Carriage  _ 

Uninspected  Vessels  ~ 

Recreational  Vessels  (Maximum  for  related  series  of  violations)  

Recreational  Vessels  

Recreational  Vessels  - 

Vessel  Inspection „ — „ 

Abandonment  of  Barges 

Load  Lines 

Load  Lines  

Load  Lines  

Reporting  Marine  Casuaities  ~ — ........._ - 

Reporting  Marine  Casualties  _ - 

Manning  of  Inspected  Vessels  ~.... — 

Manning  of  Inspected  Vessels  — _. — .... . — 

Manning  of  Inspected  Vessels  _ ~ 

Manning  of  Inspected  Vessels  

Watchmen  on  Passenger  Vessels  - 

Citizenship  Requirements » ~ 

Watches  on  Vessels „ _ - - ~ 

Staff  Department  on  Vessels - — . — _..._.. 

Officer's  Competency  Certificates  - ~ '.. 

Coastwise  Pilotage  -. — 

Coastwise  Pilotage  - 

Federal  Pilots ~ — 

Merchant  Mariners  Documents  - 

Crew  Requirements  ~ _ 

Small  Vessel  Manning  „ ^™ 

Pilotage:  Great  Lakes 

Pilolage:  Great  Lakes „ - — 

Failure  to  Report  Sexual  Offense ~ - 

Posting  of  Agreements ..>.~„...................~..— ~. 


New  maxi- 
mum pen- 
alty amount 


3,300 

27,500 
2,200 
5,500 

11,000 
5,500 
5,500 

27,500 
5,500 
5,500 
5,500 

27,500 

11,000 

27,500 
5,500 

55,000 
5,500 
1,000 
1.100 
1,100 
5,500 
1,100 
5,500 
1.100 
5,500 
5,500 
1,100 
1,100 

11,000 
2,000 

11,000 

5,500 

110 

11,000 
550 
220 

27.500 
5.500 
110,000 
2.200 
1,100 
5,500 
1,100 
5,500 

11,000 
5,500 

25,000 
5.500 
1.100 

11,000 

11,000 

1,100 

1.100 

550 

11,000 

11,000 
110 

lib 

11,000 
11,000 
27,500 

550 
11,000 
25,000 
11,000 
11,000 
11,000 
5,500 

110 


U.S.  Code  crtation 


46  U..«^.C. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 

46  U.S.e. 

46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 

46  U.S.e. 
46  U.S.e. 

46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 
46  U.S.e. 

46  U.S.e. 
46  U.S.e. 

46  U.S.e. 


10308(b)  ..„ 
10309(b)  .... 

10310 

10312(c)  .... 
10314(a)(2) 
10314(b)  .... 
10315(c)  .... 

10321  

10505(b)  .... 
10508(b)  .... 

10711  

10902(a)(2) 
10903(d)  ..„ 
10907(b)  .... 

11101(f)  

11102(b)  .... 
11104(b)  .... 
11105(c)  .... 
11303(a)  .... 
11303(b)  .... 
11303(c)  .... 

11506 

12122(a)  .... 
12309(b)  .... 
12507(b)  .... 
14701  

14701  

14702  

31309  

5123 


■•"\ 


Civil  monetary  penafty  descnptKXi 


Foreign  Engagements  by  Seamen 

Replacement  of  Lost'Deserted  Seamen  . 

Discharge  of  Seamen 

Foreign/I  ntercoastal  Voyages 

Pay  Advances  to  Seamen  „_ 

Pay  Advances  to  Seamen  

Altotments  to  Seamen  

Seamen  Protectkyi:  General  

Advances  ™_...... 

Seamen  Protection:  General  .............. 

Effects  of  Deceased  Seamen 

Complaints  of  Unfitness 

Proceedings  on  Examinatkin  of  Vessel  _. 

Permissron  to  Make  Complaint 

AcconvnodatkMTs  for  Seamen  „„ _. 

Medicine  Cfiests  on  Vessels  

Destitute  Seamen  _ „ 

Wages  on  Discharge  

Log  Books 

L.Uy    D^AJnO    •••>•■■••■>■■•••••*•••••■••••■••■■••••■«*•■■•■•• 

Log^Books 

Carrying  of  Sf>eath  Knives 

Identifjcation  of  Vessels 

Numbering  of  Undocumented  Vessels  .... 

Vessel  Identification  System 

Measurement  of  Vessels  „„. 

Registry/Recording:  Tonnage  

Measurement/False  Statements 

Instruments  and  Liens  

Hazardous  Materials-Relating  to  Vessels 


New  maxi- 
mum pen- 
alty annount 


110 
220 

55 

110 

550 

550 

550 

220 

550 

22 

220 

550 

110 

550 

550 

550 

110 

550 

220 

220 

185 

55 

550 

1.100 

11.000 

22.000 

22.000 

22.000 

11.000 

27.500 


'Table  may  not  include  all  civil  nx>netary  penalties.  If  penalty  is  not  listed,  check  applicable  statute  for  penalty  amount. 


Dated:  June  25,  1997. 
Paul  M.  Blayney, 

Rear  Admiral,  U.S.  Coast  Guard.  Chief 
Counsel. 

(FR  Doc.  97-17147  Filed  6-30-97;  8:45  am) 

BtLUNG  CODE  491fr-14-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guara 

33  CFR  Part  100 

[CGO01-«5-178] 

RIN2115-AE46 

Special  Local  Regulation:  The  "Great 
Connecticut  River  Raft  Race", 
Middietown,  CT 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is  amending 
the  regulations  governing  the 
Connecticut  River  Raft  Race.  The  name 
of  the  event  is  being  changed  to  the 
"Great  Coimecticut  River  Raft  Race"  due 
to  a  change  in  sponsor.  The  regulated 
area  is  being  moved  up  river  to  coincide 
with  a  change  in  the  race  course.  This 
regulation  is  necessary  to  control  vessel 
traffic  within  the  regulated  area  due  to 


the  confined  nature  of  the  waterway  and 
anticipated  congestion  at  the  time  of  the 
event,  thus  providing  for  the  safety  of 
life  and  property  on  the  affected 
navigable  waterway. 
EFFECTIVE  DATE:  July  26.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Cximmander  James  B. 
Donovan.  Assistant  Search  and  Rescue 
Branch,  First  Coast  Guard  District.  (617) 
223-8278. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  for  this  rule  on 
May  13.  1996  (61  FR  21998).  The  docket 
number  for  the  NPRM  was  incorrect. 
The  correct  number  is  CGDOl-95-178. 
No  comments  were  received,  no  public 
hearing  was  requested  and  none  was 
held. 

Background  and  Purpose 

The  Connecticut  River  Raft  Race  is  in 
its  twenty-second  year,  and  is  a  popular 
loc^  event.  A  permanent  Special  Local 
Regulation.  33  CFR  Part  100.102, 
governs  the  running  of  this  event.  Due 
Xo  a  change  in  sponsor,  the  name  of  the 
event  is  changed  to  the  "Great 
Connecticut  River  Raft  Race"  and  the 


location  of  the  race  is  moved  a  short 
distance  up  river.  Given  the  reciuring 
nature  of  the  event,  the  Coast  Guard  is 
amending  33  CFR  Part  100.102.  The  race 
course  and  regulated  area  will  consist  of 
that  portion  of  the  Connecticut  River 
between  Marker  nos.  92  and  73. 
Middietown.  CT.  Future  event  dates  and 
times  will  be  pubUshed  aiuiually,  in  a 
Federal  Register  document. 

This  event  vvdll  include  approximately 
60  homemade  rafts  and  is  expected  to 
draw  approximately  60  homemade  rafts 
and  is  expected  to  draw  approximately 
100  spectator  craft.  The  Coast  Guard, 
Connecticut  Department  of 
Environmental  Protection,  and  local  fire 
and  police  departments  will  each  assign 
a  patrol  to  the  event.  However,  due  to 
confin^  space  and  the  restricted 
maneuverability  of  the  participating 
rafts,  the  regulated  area  is  necessary  to 
control  sp)ectator  and  commercial  vessel 
movement.  Spectator  craft  are 
authorized  to  watch  the  race  from  any 
location  as  long  as  they  remain  outside 
the  designated  regulated  area.  In 
emergency  situations,  the  Coast  Guard 
patrol  commander  may  establish  escort 
procedures  for  vessels  requiring  transit 
through  the  regulated  area. 
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Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT,  is  unnecessary.  This  conclusion  is 
based  on  the  limited  duration  of  the 
race,  the  infrequent  presence  of 
commercial  traffic  on  the  affected 
portion  of  the  Coiuiecticut  River,  and 
the  extensive,  advance  advisories  that 
will  be  made  to  the  affected  maritime 
community. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
mdependently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  discussed  in  the 
Regulatory  Evaluation,  the  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  in  accordance  with  the  principles 
and  criteria  contained  in  Executive 
Order  12612,  and  has  determined  that 
this  rule  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impacts  of  this  rule  and 
concluded  that,  under  paragraph 
2.B.2.e.34(h)  of  COMDTINST  16475.13, 
(as  revised  by  61  FR  13563,  March  27, 
1996)  this  rule  is  a  special  local 


regulation  issued  in  conjunction  with  a 
regatta  or  marine  parade  and  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety,  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  Part  100  as  follows: 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  Section  100.102  is  revised  to  read 
as  follows: 

§  1 00. 1 02    Great  Connecticut  River  Raft 
Race,  Middletown,  CT 

(a)  Regulated  Area.  That  section  of  the 
Cormecticut  River  between  Dart  Island 
(Marker  no.  73)  and  Portland  Shoals 
(Marker  no.  92),  Middletown,  CT. 

(b)  Special  Local  Regulations. 

(1)  The  Coast  Guard  patrol 
commander  may  delay,  modify,  or 
cancel  the  race  as  conditions  or 
circiunstances  require. 

(2)  No  person  or  vessel  may  enter, 
transit,  or  remain  in  the  regulated  area 
unless  participating  in  the  event  or 
unless  authorized  by  the  Coast  Guard 
patrol  commander. 

(3)  Vessels  encountering  emergencies 
which  require  transit  through  the 
regulated  area  should  contact  the  Coast 
Guard  patrol  commander  on  VHF 
Channel  16.  In  the  event  of  an 
emergency,  the  Coast  guard  patrol 
commander  may  authorized  a  vessel  to 
transit  through  the  regulated  area  with 
a  Coast  Guard  designated  escort. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  on-scene  patrol 
commander.  On-scene  patrol  personnel 
may  include  commissioned,  warrant, 
and  petty  officers  of  the  U.S.  Coast 
guard.  Upon  hearing  five  or  more  short 
blasts  from  a  U.S.  Coast  Guard  vessel, 
the  operator  of  a  vessel  shall  proceed  as 
directed.  Members  of  the  Coast  Guard 
Auxiliary  wrill  also  be  present  to  inform 
vessel  operators  of  this  regulation  and 
other  appUcable  laws. 

(c)  Effective  Period.  This  rule  is 
effective  from  10  a.m.  to  2  p.m.  on  the 
last  Saturday  in  July.  If  tidal  conditions 
are  not  conductive  to  performing  the 
event  it  will  take  place  the  first  Saturday 
in  August. 

Dated:  July  26, 1996.i 


'  Note:  This  document  was  received  at  the  Office 
of  the  Federal  Register  on  June  25.  1997. 


I.L.  Linnon, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 

[PR  Doc.  97-17083  Filed  6-30-97;  8:45  am) 
BILLING  CODE  4910-14-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD01 -47-053] 
RIN2115-AE46 

Special  Local  Regulation:  Fireworks 
Displays  Within  the  First  Coast  Guard 
District 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  document  provides 
notice  of  the  dates  and  times  of  the 
special  local  regulations  contained  in  33 
CFR  100.114,  "Fireworks  Displays 
Within  the  First  Coast  Guard  District." 
All  vessels  will  be  restricted  from 
entering  the  area  of  navigable  water 
within  a  500-yard  radius  of  the 
fireworks  launch  platform  for  each 
event  listed  in  the  table  below. 
Implementation  of  these  regulations  is 
necessary  to  control  vessel  traffic  within 
the  regulated  area  to  ensure  the  safety  of 
spectators. 

EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.114  are  effective  from  one  hoiu 
before  the  scheduled  start  of  the  event 
until  thirty  minutes  after  the  last 
firework  is  exploded  for  each  event 
listed  in  the  table  below.  The  events  are 
listed  chronologically  with  their 
corresponding  number  listed  in  the 
special  local  regulation,  33  CFR 
100.114.  ^» 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Conunander  James  B. 
Donovan,  Office  of  Search  and  Rescue, 
First  Coast  Guard  District,  (617)  223- 
8278. 

SUPPLEMENTARY  INFORMATION: 
Discussion  of  Notice:  This  notice 
implements  the  special  local  regulations 
in  33  CFR  100.114  (62  FR  30988;  June 
6,  1997).  All  vessels  are  prohibited  from 
entering  a  500  yard  radius  of  navigable 
water  siuroiuiding  the  launch  platform 
used  in  each  fireworks  display  listed 
below. 

Table  1 — Fireworks  Displays 

June 

2.  Bamum  Festival  Fireworks 
Date:  June  27.  1997 
Rain  date:  June  27,  1997 
Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Seaside  Park-Bridgeport  Harbor, 
Bridgep)ort,  CT 
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Lat:  43°1105"  N,  Long:  073°09'05"  W  (NAD 
1983) 

July 

1   Boston  Harborfest  Fireworks 

Date:  ]u\y  3.  1997 

Time:  9:00  p.m.  to  10:00  p.m. 

Location;  Just  off  Coast  Guard  Base.  Boston 

Harbor,  MA 
Lat:  42''22'13"  N.  Long:  071">03'00"  W  (NAD 

1983) 

2.  American  Legion  Post  83  Fireworks 
Dofe.  June  28.  1997 

Rain  cfafe:  June  29,  1997 
Time:  8:30  p.m.  to  10:30  p.m. 
Location:  Branford  Point.  Branford.  CT 
Lat:  41'>21'  N,  Long:  072°05'20"  W  (NAD 
1983) 

3.  Devon  Yacht  Club  Fireworks 
i>J(e;July  5,  1997 

Time:  9:00  p.m.  to  9:30  p.m. 
Location:  Devon  Yacht  Club.  Amagansett.  NY 
Lat:  40-59.5'  N.  Long:  072-06.5'  W  (NAD 
1983) 

4.  Hempstead  Fireworks 
Date:  July  4,  1997 

Time:  9:00  p.m.  to  10:00  p.m. 
Location:  Point  Lookout,  Hempstead.  NY 
Lat:  40-35.5'  N.  Long:  073-35.5'  W  (NAD 
1983) 

5.  Schooner  Davs  Fireworks 
Date.  July  4, 1997 

Time:  8:30  p.m.  to  9:00  p.m. 
Location:  Rockland  Harbor,  ME 
Lat:  44-06.00N.  Long:  069-05. 30W  (NAD 
1983) 

7.  Bangor  Fireworks 
Dote;  July  4,  1997 

Time:  9:30  p.m.  to  10:00  p.m. 
Location:  Bangor  Waterfront.  Bangor.  ME 
Lor  44-47. 38N,  Long:  068-46. 23W  (NAD 
1983) 

8.  Bar  Harbor  Fireworks 
Dote:  July  4,  1997 

Time:  9:00  p.m.  to  9:30  p.m. 

Location:  Bar  Harbor  Waterfront.  Bar  Harbor. 

ME 
Lor  44-23.42N.  Long:  068-12. 29W  (NAD 

1983) 

9.  Stewarts  4th  of  July  Fireworks  Display 
Dote:  July  4,  1997 

Time:  9:00  p.m.  to  10:00  p.m. 
Location:  Sandy  Point,  Somes  Sound, 

Northeast  Harbor,  ME 
Lat:  44-18.31N,  Long:  068-18.17W  (NAD 

1983) 

10.  Walsh's  Fireworks 
Dote.  July  4.  1997 

Time:  8:20  p.m.  to  9:00  p.m. 
Location:  Union  River  Bay.  ME 
Lat:  44-24.31N,  Long:  068-27. 14W  (NAD 
1983) 

12.  Town  of  Barnstable  Fireworks 
Date:  July  4,  1997 

Time:  9:00  p.m.  to  10:00  p.m. 

Location:  Barge  located  off  Dunbar  Point/ 

Kalmus  Beach 
Lat:  41-38.50'N,  Long:  070-16.00'W  (NAD 

1983) 
Event  will  be  held  from  a  barge  vice  the 

shore. 

13.  Fourth  of  July  Celebration 
Date:  July  4,  1997 

Rain  Date:  ]uly  5.  1997 
Time:  9:00  p.m.  to  10:30  p.m. 
Location:  West  Beach.  Manchester  Bay," 
Beverly  Farms,  MA 


Lor.  42''33'28  "N,  Long:  070°4yi8  "W  (NAD 
1983) 

14.  Edgartown  Fireworks 
Date:  July  4,  1997 

Time:  9:00  p.m.  to  9:30  p.m. 

Location:  Off  Light  House  Beach,  Edgartown, 

MA 
Lat:  41-23. ION,  Long:  070-29.49W  (NAD 

1983) 

15.  Falmouth  Fireworks 
Dote:  July  4,  1997 

Time:  9:00  p.m.  to  10:00  p.m. 

Location:  Falmouth  Harbor,  V«  Nautical  Mile 

east  of  Bouy  #16 
Lat:  41-32'N,'Long:  070-37'W  (NAD  1983) 

16.  Gloucester  Fireworks 
Dote.  July  4.  1997 

flo/n  Dote:  July  5.  1997 
Time:  8:00  p.m.  to  11:00  p.m. 
Location:  Stage  Fort  Park,  Gloucester,  MA 
Lat:  42°36'18"N.  Long:  070°40'34"W  (NAD 
1983) 

17.  Marion  Fireworks 
Dote;  July  4.1997 

Time:  9:00  p.m.  to  11:00  p.m. 

Location:  Marion,  MA 

Lat:  41-^ON.  Long:  070-»5.40W  (NAD  1983) 

18.  City  of  New  Bedford  Fireworks 
Dote;  July  6,  1997 

Time:  9:00  p.m.  to  10:00  p.m. 

Location:  New  Bedford  Harbor.  MA 

Lat:  41-38?^,  Long:  071-17'W  (NAD  1983) 

19.  Onset  Fireworks 
Date:]u\\  5,  1997 

Time:  8:15  p.m.  to  11:00  p.m. 

Loco  fion;  Onset  Harbor.  MA 

Lof;  41-44. 45N,  Long:  070-40W  (NAD  1983) 

20.  Plymouth  Fireworks  Display 
Date:  July  4,  1997 

floin  Dote;  July  6,  1997 
Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Vicinity  of  the  Plymouth 

Breakwater,  Plymouth  Harbor,  MA 
Lat:  4r57'47"N,'Long:  070''39'19"W  (NAD 

1983) 

21.  Wellfleet  Fireworks 
Dote;  July  4,  1997 

Time:  7:00  p.m.  to  11:30  p.m. 

Location:  Indian  Neck  Parking  lot,  Wellfleet, 

MA 
Lat:  41-55. 30N,  Long:  070-02W  (NAD  1983) 

22.  Weymouth  4th  of  July  Fireworks 
Dote;  July  3.  >9'97 

flo;n  Dote;  July  5,  1997 

Time:  9:00  p.m.  to  10:30  p.m. 

Location:  Weymouth  Fore  River,  Weymouth, 

MA 
Lat:  42"'15'09"N.  Long:  071''56'35"W  (NAD 

1983) 

24.  Bristol  4th  of  July  Fireworks 
iDate;July4.  1997 

Time:  8:30  p.m.  to  11:00  p.m. 
Location:  Bristol  Harbor.  MA 
Lat:  41.39'N.  Long:  071-17'W  (NAD  1983) 

25.  Oyster  Harbor  Club  Fourth  of  July 
Festival  s 

JDate;July4,  1997 

flo/n  Dote;  July  5,  1997 

Time:  9:00  p.m.  to  10:00  p.m. 

Location:  Tims  Cove,  Cotuit  Bay:  Osterville, 

RI 
Lof;  41-36.5N,  Long:  070-26W  (NAD  1983) 
28.  Fairfield  Aerial  Fireworks  ■ 
Date:  July  5,  1997 
Rain  Dote;  July  12.  1997 
Tin7e;8:00  p.m.  to  11:00  p.m. 


Location:  Fairfield,  CT 
Lat:  41-08. 22N,  Long:  073-14.02W  (NAD 
1983) 

30.  Middletown  Fireworks 
Dote;  July  5.  1997 

flojn  Dote;  July  6,  1997 
Time:  8:15  p.m.  to  10:30  p.m. 
Location:  Middletown,  CT 
Lat:  41-33. 36N,  Long:  072-38.30W  (NAD 
1983) 

31.  Hartford  Riverfest 
Dote;  July  5,  1997 

Time:  8:00  p.m.  to  10:00  p.m. 
Location:  Hartford,  CT 

32.  City  of  Norwalk  Fireworks 
Dote;  July  3,  1997 

flojn  Dote;  July  4.  1997 
Time:  8:15  p.m.  to  10:45  p.m. 
Location:  Norwalk,  MA 
Lof;  41-04. SON.  Long:  073-23. 22W  (NAD 
1983) 

33.  Norwich  American  Wharf  Fireworks 
Dote;  July  5,  1997 

/?o/nDofe;July  6.  1997 

Time:  9:00  p.m.  to  11:00  p.m. 

Location:  Norwich.  CT 

Lat:  41-31 .22N,  Long:  072-04.50W  (NAD 

1983) 
35.  Stratford  Fireworks 
Dofe;July  3.  1997 
fla;nDote;Iuly  5,  1997 
Time:  8:00  p.m.  to  10:30  p.m. 
Location:  Stratford,  CT 
Lat:  41-10. ll'N,  Long:  073-06.19'W  (NAD 

1983) 
36  Westport  P.A.L.  Fireworks       » 
Date:  luly  3,  1997 
floin  Dofe;  luly  7.  1997 
Time;  8:30  to  1 1 :00  p.m. 
Ijocation:  Westp>ort,  CT 
Lat: "  'N,  Long:  '  '  'W  (NAD  1983) 

38.  Montauk  Independence  Day 
Dofe;  July  4,  1997 

Time:  10:00  p.m.  to  1 1 :00  p.m. 

Location:  Montauk  Town  Beach,  Montauk. 

NY 
Lof;  41-02N,  Long:  071-56.2'W  (NAD  1983) 

39.  Dolan  Family  Fireworks 
Date:  July  4,  1997 

Rain  Date:  July  5,  1997 
Time:  9:00  p.m.  to  11:00  p.m. 
Location:  Cove  Neck,  NY 
Lof;  40-54.00N,  Long:  073-30.00W  (NAD 
1983) 

40.  Jones  Beach  State  Park  Fireworks 
Dofe:  July  4.  1997 

Time:  9:15  p.m.  to  9:45  p.m. 

Location:  Jones  Beach  State  Park,  Wantagh. 

NY 
Lof;  40-35.274.  Long:  073-30.5'W  (NAD 

1983) 

41.  Staten  Island's  4th  of  July  Will  no  longer 
occur,  and  will  been  removed  from  Special 
Local  Regulation.  33  CFR  100.114 

42.  Fireworks  on  the  Navesink 
Dofe;  July  3, 1997 

Rain  Dofe;  July  4,  1997 
Time:  8:30  p.m.  to  10:30  p.m. 
Location:  Red  Bank  Beach,  Red  Bank,  NJ 
Lof;  20-21-20N,  Long:  074-04-lOW  (NAD 

1983) 
44.  Thames  River  Fireworks 
Dofe;  July  12,  1997 
Rain  Date:  July  13,  1997 
Time:  8:30  p.m.  to  10:30  p.m. 
Location:  Thames  River,  CT 
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Lat:  41-21.00'N,  Long:  072-05.2(rW  (NAD 

1983) 
45.  Stamford  Fireworks  ^"^ 

Z?afeiuly3.  1997 
Rain  Z3ofe.  July  5,  1997 
Time:  9:00  p.m.  to  11:00  p.m. 
Location:  Stamford,  CT 
Lat:  41-O2.09N,  Long:  073-30.57W  (NAD 

1983) 

46  Town  of  Babylon  Fireworks 
Date:  July  19.  1997 

Time:  9:00  p.m.  to  9:30  p.m. 
Location:  Nezeras  Island.  Babylon,  NY 
Lat:  40-39N,  Long:  073-20W  (NAD  1983) 

47  Boys  Harbor  Fireworks  Extravaganza 
Date:  July  19,  1997 

Time:  8:45  p.m.  to  10:00  p.m. 

Location:  Three  mile  harbor.  East  Hampton, 

NY 
Lat:  41-OlN.  Long:  072-1 IW  (NAD  1983) 
48.  Belfast  Fireworks 
Date:  July  22,  1997 
Time:  10:00  p.m.  to  10:45  p.m. 
Location:  Belfast  Bay,  ME 
Lat:  44-24.97N,  Long:  06&-59.21W  (NAD 

1983) 

Dated:  June  25, 1997. 
J.L.  Linnon, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
First  Coast  Guard  District. 
|FR  Doc.  97-17069  Filed  6-30-97;  8:45  am] 
nujNQ  cooe  4«io-i4-m 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGO  06-07-045] 

Special  Local  Regulations  for  Marine 
Events;  Welcpme  America  Fireworks 
and  Liberty  Lighted  Boat  Parade; 
Delaware  River,  Ptiiladeiphia, 
Pennsylvania 

AGENCY:  Coast  Guard,  DOT. 
ACnON:  Notice  of  implementation. 

SUMMARY:  This  notice  implements  the 
special  local  regulations  of  33  CFR 
100.509  during  the  Welcome  America 
Fireworks  and  Liberty  Lighted  Boat 
Parade,  to  be  held  in  the  Delaware  I^ver 
adjacent  to  Penns  Landing, 
Philadelphia,  Pennsylvania  on  July  3 
and  July  5,  1997.  These  special  local 
regulations  are  needed  to  control  vessel 
traffic  within  the  vicinity  of  Penns 
Landing  due  to  the  confined  nature  of 
the  waterway  and  expected  vessel 
congestion  during  the  fireworks  display 
and  boat  parade.  The  effect  will  be  to 
restrict  general  navigation  in  the 
regulated  area  for  the  safety  of  event 
participants  and  other  vessels  transiting 
the  event  area. 

EFFECTIVE  DATES:  33  CFR  100.509  is 
effective  from  8:30  p.m.  to  11:30  p.m.  on 
July  3,  1997  and  from  7  p.m.  to  11  p.m. 
onjuly  5.  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Warrant  Officer  T.J.  Donovan, 
Marine  Events  Coordinator, 
Commander,  Coast  Guard  Main 
Safety  Office/Group  Philadelphia,  1 
Washington  Ave.,  Philadelphia,  PA 
19147-4395,  (215)  271^825. 
SUPPLEMENTARY  INFORMATION:  The 
Welcome  America  Committee  is 
sponsoring  a  4th  of  July  celebration 
adjacent  to  Penns  Landing  on  the 
Delaware  River,  Philadelphia, 
Pennsylvania.  Waterbome  activities  will 
include  a  15  minute  fireworks  display 
on  July  3, 1997  and  a  lighted  boat 
parade  on  July  5, 1997,  consisting  of 
approximately  40  decorated  and 
illuminated  vessels,  ranging  in  length 
from  20'  to  200'.  Therefore,  to  ensure  the 
safety  of  participants  and  transiting 
vessels,  33  CFR  100.509  will  be  in  effect 
fittm  one  hour  before  until  one  hour 
after  each  of  the  two  events.  Under 
provisions  of  33  CFR  100.509,  a  vessel 
may  not  enter  the  area  between  Pier  30 
and  the  Benjamin  Franklin  Bridge 
unless  it  is  registered  as  a  participant 
with  the  event  sponsor  or  it  receives 
permission  from  the  Coast  Guard  patrol 
commander.  Because  these  restrictions 
will  be  in  effect  for  a  limited  period, 
they  should  not  result  in  a  significant 
disruption  of  maritime  traffic. 

Dated:  June  18. 1997. 
J.  CarmiclMel, 

Captain.  USCT  Acting  Commander.  Fifth 
Coast  Guard  District. 
IFR  Doc.  97-17084  Filed  6-30-97;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  100 

[CGD  05-97-043]  -, 

RtN2115-AE4« 

Special  Local  Regulations  for  Marine 
Events;  Virginia  is  for  Lovers  Cup. 
Unlimited  Hydroplane  Races, 
Willoughby  Bay,  Norfolk,  Virginia 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Special  local  regulations  are 
being  adopted  for  the  Virginia  is  for 
Lovers  Cup  Unlimited  Hydroplane 
Races  to  be  held  in  Willoughby  Bay, 
Norfolk,  Virginia.  The  event  will  be  held 
from  8  a.m.  to  5  p.m.  EDT  (Eastern 
DayUght  Time)  July  12  &  13, 1997. 
These  special  local  regulations  are 
necessary  to  control  vessel  traffic  in  the 
immediate  vicinity  of  this  event.  The 
effect  will  be  to  restrict  general 


navigation  in  the  regulated  area  for  the 
safety  of  spectators  and  participants. 

EFFECTIVE  DATES:  This  regulation  is 
effective  from  8  a.m.  to  5  p.m.  EDT  on 
July  12  &  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
CWO  D.  Merrill,  Marine  Events 
Coordinator,  Commander,  Coast  Guard 
Group  Hampton  Roads,  4000  Coast 
Guard  Blvd.,  Portsmouth,  Virginia 
23703.(757)483-6521. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  from  the  date  of 
publication.  Following  normal 
rulemaking  procedures  would  have 
been  impractical.  The  request  to  hold 
the  event  was  not  submitted  until  May 
30.  1997.  Publishing  a  notice  of 
proposed  rulemaking  and  delaying  its 
effective  date  would  be  contrary  to 
safety  interests,  since  immediate  action 
is  needed  to  minimize  potential  danger 
to  the  public  posed  by  the  large  number 
of  racing  vessels  participating  in  this 
event. 

Discussion  of  regulations 

On  July  12  &  13. 1997,  the  City  of 
Norfolk  will  sponsor  the  Virginia  is  for 
Lovers  Cup  Unlimited  Hydroplane 
Races  in  Willoughby  Bay.  The  event 
will  consist  of  Hydroplanes.  HydroUghts 
£md  Jersey  Speed  Skiffs  racing  at  high 
speeds  along  a  2  mile  oval  course.  These 
regulations  are  necessary  to  control 
spectator  craft  and  provide  for  the  safety 
of  Ufe  and  property  on  navigable  waters 
during  the  event. 

This  event  was  originally  scheduled 
for  May  24-26,  1997.  Special  local 
regulations  were  adopted  to  provide  for 
the  safety  of  life  and  property  during  the 
event;  however,  the  event  was  canceled 
because  of  inclement  weather. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  bom  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  Bot 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  procedures  of  DOT 
is  unnecessary.  Entry  into  the  regulated 
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area  will  only  be  prohibited  while  the 
race  boats  are  actually  competing.  Since 
vessels  will  be  allowed  to  transit  the 
event  area  between  heats,  the  impacts 
on  routine  navigation  are  expected  to  be 
minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independwitTy' 
owned  and  operated  small  businesses 
that  are  not  dominant  in  their  field  and 
that  otherwise  qualify  as  "small 
business  concerns  '  under  section  3  of 
the  Small  Business  Act  (15  U.S.C.  632). 
This  rule  does  not  impose  any  new 
restrictions  on  vessel  traffic,  but  merely 
changes  effective  dates  of  a  regulation. 
Therefore,  the  Coast  Guard  certifies 
under  Section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  that 
this  temporary  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

These  regulations  contain  no 
collection  of  information  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmehl 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2.b.2.e(34)(h)  of  Commandant 
Instruction  Ml6475.1b  (as  amended.  61 
FR  13564;  March  27,  1996),  this  rule  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

Temporary  Regulations 

In  consideration  of  the  foregoing,  Part 
100  of  Title  33,  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  100— {AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 


2.  A  temporary  Section  100.35T-05- 
043  is  added  to  read  as  follows: 

§  100.35T-05-043    Willoughby  Bay, 
Norfolk,  Virginia 

(a)  Definitions: 

(1)  Regulated  area:  The  waters  of 
Willoughby  Bay  from  shoreline  to 
shoreline,  and  the  approaches  to 
Willoughby  Bay  bounded  by  a  line 
drawn  westerly  from  the  northern 
corner  of  Willoughby  Spit  located  at 
latitude  36°58'06"  North,  longitude 
76°17'58"  West,  to  Willoughby  Bay 
Channel  Light  7  (LLNR  10595)  located 
at  latitude  36''58'06"  North,  longitude 
76°18'18"  West;  thence  southwesterly  to 
the  shoreline  at  the  Norfolk  Naval  Base 
located  at  latitude  36°57'21"  North, 
longitude  76''18'27"  West.  All 
coordinates  reference  Datum:  NAD 
1983. 

(2)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  the  Commander.  Coast 
Guard  Group  Hampton  Roads. 

(b)  Special  Local  Regulations: 

(1)  Except  for  participants  in  the 
Virginia  is  for  Lovers  Cup  Unlimited 
Hydroplane  Races  and  vessels 
authorized  by  the  Coast  Guard  Patrol 
Commander,  no  person  or  vessel  may 
enter  or  remain  in  the  regulated  area 
without  the  permission  of  the  Patrol 
Commander. 

(2)  The  operator  of  any  vessel  in  the 
immediate  vicinity  of  this  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any 
commissioned,  warrant  or  petty  officer 
on  board  a  vessel  displaying  a  Coast 
Guard  ensign. 

(3)  The  Patrol  Commander  will  allow 
vessel  traffic  to  transit  the  event  area 
between  races.  > 

(c)  Effective  dates:  This  regulation  is 
effective  from  8  a.m.  to  5  p.m.  EDT  on 
July  12  &  13.  1997. 

Dated:  June  17,  1997. 
J.  Carmichaei, 

Captain,  USCT,  Acting  Commander,  Fifth 

Coast  Guard  District. 

[FR  Doc.  97-17089  Filed  6-30-97;  8:45  amj 

BILUNG  COOE  4910-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 
[CGD01 -97-056] 
RIN2115-AE46 

Special  Local  Regulation:  FIrewortcs 
Displays  Within  the  First  Coast  Guard 
District 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Notice  of  implementation. 

SUMMARY:  This  document  provides 
notice  of  the  dates  and  times  of  the 
special  local  regulations  contained  in  33 
CFR  100.114,  "Fireworks  Displays 
within  the  First  Coast  Guard  District." 
All  vessels  will  be  restricted  from 
entering  the  area  of  navigable  water 
within  a  500  yard  radius  of  the 
fireworks  launch  platform  for  each 
event  listed  in  the  table  below. 
Implementation  of  these  regulations  is 
necessary  to  control  vessel  traffic  within 
the  regulated  area  to  ensure  the  safety  of 
spectators. 

EFFECTIVE  DATE:  The  regulations  in  33 
CFR  100.114  are  effective  from  one  hour 
before  the  scheduled  stdrt  of  the  event 
until  thirty  minutes  after  the  last 
firework  is  exploded  for  each  event 
listed  in  the  table  below.  The  events  are 
listed  chronotogically  with  their 
corresponding  number  listed  in  the 
special  local  regulation,  33  CFR 
100.114. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  James  B. 
Donovan,  Office  of  Search  and  Rescue. 
First  Coast  Guard  District,  (617)  223- 
8278. 

SUPPLEMENTARY  INFORMATKJN: 
Discussion  of  Notice:  This  notice 
implements  the  special  local  regulations 
in  33  CFR  100.114  (62  FR  30988:  June 
6,  1997).  All  vessels  are  prohibited  from 
entering  a  500  yard  radius  of  navigable 
water  surrounding  the  launch  platform 
used  in  each  fireworks  display  listed 
below. 

Table  1 — Firewortu  Displays 
JULY 

26.  Shooters  Independence  Day 
Date:  July  4  and  5,  1997  (two  nights) 
Time:  12  a.m.  to  12:30  a.m. 

Location:  Providence  River  off  India  Point 

Park,  Providence,  RI 
Lat:  '.r48'50"N,  Long;  071">24'00"W  (NAD 

1983) 

27.  Tiverton  Waterfront  Festival 
Date.  June  28,  1997 
Time:  9:30  p.m.  to  10  p.m. 
Locafjon .■  Grinnel's  Beach.  Sakonnet 

Tiverton,  RI 
Lat:  4r37'00"N,  Long:  071''13'00"W 
1983) 
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Dated:  lune  19.  1997. 
|.L.  LinBon, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 
First  Coast  Guard  District. 
|FR  Doc.  97-17087  Filed  6-30-97;  8:45  ami 

HUJNQ  CODE  4010-14-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  144 

46  CFR  Parts  109, 159, 160,  and  199 

[CGO  85-205] 

R»N2115-AC51 

Inflatable  Uferafts;  Correction 

agency:  Coast  Guard,  DOT. 
ACnON:  Final  rule;  correction. 

SUMMARY:  This  document  contains 
corrections  to  the  final  regulations  (CGD 
85-205)  which  were  published  May  9. 
1997  (62  FR  25525).  The  fmal  mle 
completely  revised  Coast  Guard 
regulations  for  the  approval  and 
servicing  of  inflatable  iiferafts  in  46  CFR 
Part  160. 

DATES:  This  rule  is  effective  on  July  1. 
1997 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Kurt  J.  Heinz,  Lifesaving  and  Fire 
Safety  Standards  Division  (G-MSE-4), 
U.S.  Coast  Guard  Headquarters.  2100 
Second  Street  SW..  Washington.  DC 
20593-0001.  telephone  202-267-1444, 
fax  202-267-1069,  e-mail: 
kheinz@comdt.uscg.mil. 

SUPPLEMENTARY  INFORMATION: 

Need  for  Correction 

The  Coast  Guard  published  a 
document  in  the  Federal  Register  on 
May  9,  1997  (62  CFR  25525),  completely 
revising  its  regulations  in  46  CFR  Part 
160  for  the  approval  and  servicing  of 
inflatable  Iiferafts.  That  document  also 
made  a  consequential  amendment  to  46 
CFR  199.190(g)(3)(i),  to  update  an 
obsolete  reference  to  the  old  regulations. 
However,  it  failed  to  address  similar 
obsolete  references  in  33  CFR  144.01-15 
(d)  and  46  CFR  109.301(g)(3)(ii).  This 
document  amends  those  paragraphs  as 
necessary  to  update  obsolete  references 
to  the  old  regulations,  and  to  update  a 
requirement  in  33  CFR  144.01-15(d)  for 
equipment  which  is  no  longer  approved 
under  the  new  regulations.  It  also  makes 
one  purely  editorial  correction  to  the 
paragraph  numbering  in  46  CFR 
-   160.151-13{g). 


Correction  of  Publication 

In  rule  FR  Doc.  97-11897  published 
on  May  9, 1997  (62  FR  25525).  make  the 
following  corrections: 

1.  On  page  25543,  second  column, 
under  Consequential  Revisions,  add  the 
following  before  the  existing  paragraph: 

"This  final  rule  amends  33  CFR 
144.01-15(d)  to  replace  the  obsolete 
requirement  for  "Limited  Service" 
Iiferafts  (which  will  no  longer  be 
approved)  with  a  requirement  for  the 
analogous  Iiferafts  approved  under  this 
rule,  and  to  remove  the  obsolete  note 
referencing  the  servicing  requirements 
in  the  old  regidations.  This  amendment 
will  not  affect  existing  installed  Iiferafts. 
and  so  shoidd  not  have  any  substantive 
impact  on  anyone. 

This  final  rule  also  amends  46  CFR 
109.301(g}(3)(ii)  to  replace  the  obsolete 
reference  to  servicing  procedures  in 
subpart  160.051  with  a  reference  to 
supbart  106.151." 

2.  On  page  25544.  third  column, 
under  List  of  Subjects,  add  the  following 
before  the  existing  text: 

33  CFR  Part  144 

Continental  shelf.  Marine  safety. 
Occupational  safety  and  health. 


46  CFR  Part  109 

Marine  safety.  Occupational  safety 
and  health.  Oil  and  gas  exploration, 
Reporting  and  recordkeeping 
requirements.  Vessels. 

3.  On  page  25544,  third  column, 
replace  the  words  of  issuance  with  the 
following: 

"For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  144  and  46  CFR  parts  109. 159, 
160.  and  199  as  follows:" 

4.  On  page  25544,  third  column, 
following  the  words  of  issuance,  insert 
the  following  amendatory  paragraphs  1 
through  4  and  text,  and  renumber 
existing  amendatory  paragraphs  1 
through  12  as  5  through  17:  33  CFR  Part 
144. 

1.  The  authority  citation  for  part  144 
continues  to  read  as  follows: 

Anthority:  43  U.S.C.  1333d;  46  U.S.C. 
3102(a);  46  CFR  1.46. 

2.  In  §  144.01-15.  remove  the  Note 
follov\ring  paragraph  (d),  and  revise 
paragraph  (d)  to  read  as  follows: 

§  1 44.01  -1 5    Alternates  for  life  floats. 

***** 

(d)  Inflatable  Iiferafts  shall  be 
approved  by  the  Coast  Guard  under 
approval  series  160.151.  An  approved 
"Limited  Service"  or  "Ocean  Service" 
liferaft  installed  on  board  a  platform 
before  May  9. 1997.  may  continue  to  be 
used  to  meet  the  requirements  of  this 


section  provided  it  is  maintained  in 
good  and  serviceable  condition. 

46  CFR  Part  109 

3.  The  authority  citation  for  part  109 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1333;  46  U.S.C.  3306. 
5115.  6101,  10104;  49  CFR  1.46. 

4.  In  §  109.301,  revise  paragraph 
(g){3)(ii)  to  read  as  follows: 

§109.301    Operational  readiness, 
maintenance,  and  inspection  of  lifesaving 
equipment 

•  *        •        »        • 

(g)  Senricing  of  inflatable  lifesaving 
appliances,  inflated  rescue  boats,  and 
marine  evacuation  systems. 

«        «        •        •        • 

(3)  Each  inflatable  liferaft  must  be 
serviced — 

•  •        •        •        » 

(ii)  In  accordance  with  servicing 
procedures  meeting  the  requirements  of 
part  160,  subpart  160.151  of  this 
chapter. 


46  CFR  Part  160 

§160.151-13    [Corrected] 

5.  On  page  25549,  top  of  the  second 
column,  renumber  paragraphs  (h)  (l)-(4) 
of  §  160.151-13  as  tg)(3)  (i)-(iv). 

Dated:  )une  24,  1997. 
R.C  North, 

Rear  Admiral.  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  97-17067  Filed  6-30-97;  8:45  am] 

BILIJNG  CODE  4910-14-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD1 3-97-003] 
RIN  AE94 

Puget  Sound  and  Adjacent  Waters, 
WA-Regulated  Navigation 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Direct  final  rule;  confirmation  of 

effective  date. 

SUMMARY:  On  May  1, 1997.  the  Coast 
Guard  published  a  direct  final  rule  (62 
FR  23659).  This  direct  final  rule  notified 
the  public  of  the  Coast  Guard's  intent  to 
correct  an  administrative  error  which 
unintentionally  omitted  the  District 
Commander's  authority  to  grant  waivers 
from  the  rule  excluding  tankers  over 
125.000  dead  weight  tons  from 
operating  in  Puget  Sound,  Puget  Sound 
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Vessel  Traffic  Service's  (VTS)  authority 
to  grant  deviations  from  the  requirement 
that  vessels  keep  the  center  of  the 
precautionary  areas  to  port,  and 
emergency  authority  for  masters,  pilots, 
and  others  to  deviate  from  the 
requirement  that  vessels  keep  the  center 
of  the  precautionary  areas  to  port.  This 
language  was  inadvertently  left  out 
when  the  Vessel  Traffic  Service 
regulations  were  changed  in  1994.  This 
direct  final  rule  merely  reinstates  that 
deviation  authority  originally  granted  to 
the  Thirteenth  Coast  Guard  District 
Commander  and  to  the  Puget  Sound 
VTS.  The  Coast  Guard  has  not  received 
any  adverse  comments  or  any  notice  of 
an  intent  to  submit  adverse  comments 
objecting  to  this  rule  as  written. 
Therefore,  this  rule  will  go  into  effect  as 
scheduled. 

DATES:  The  effective  date  of  the  direct 
final  rule  is  confirmed  as  July  30,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  T.G.  Favreau,  Compliance 
Branch  Chief.  U.S.  Coast  Guard. 
Thirteenth  Coast  Guard  District,  Marine 
Safety  Division,  915  Second  Avenue, 
room' 3506,  Seattle,  WA  98174-1067. 
telephone  (206)  220-7224. 

Dated:  June  10,  1997. 
J.  David  Spade, 

Rear  Admiral,  U.S.  Coast  Guard,  District 
Commander. 

(PR  Doc.  97-17081  Filed  6-30-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD1 3-97-007] 
RIN2115-AA9 

Safety  Zone  Regulations;  City  of 
Astoria  Fourth  of  July  Fireworlcs, 
Columbia  River,  Astoria  OR 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  City  of 
Astoria  Fourth  of  July  fireworks  display 
to  be  held  on  the  Columbia  River  in 
Astoria,  Oregon.  The  event  will  be  held 
on  Friday,  July  4,  1997,  from  9  p.m. 
(PDT)  to  11  p.m.  (PDT).  The  Coast 
Guard,  through  this  action,  intends  to 
protect  persons,  facilities,  and  vessels 
from  safety  hazards  associated  with  the 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation 
becomes  effective  on  July  4,  1997,  at  9 


p.m.  (PDT)  and  terminates  on  July  4, 
1997,  at  11  p.m.  (PDT). 
FOR  FURTHER  INFORMATION  CONTACT: 
LT  T.G.  Allan,  c/o  Captain  of  the  Port. 
Portland,  6767  N.  Basin  Ave,  Portland, 
Oregon  97217-3992.  (503)  240-9327. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  less  than  30  days 
after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
necessary  to  ensure  the  safety  of 
structures  and  vessels  operating  in  the 
area  of  the  fireworks  display.  Due  to  the 
complex  planning  and  coordination 
involved,  the  event  sponsor,  the  Astoria 
Chamber  of  Commerce  and  the  City  of 
Astoria,  were  unable  to  provide  the 
Coast  Guard  with  notice  of  the  final 
details  until  30  days  prior  to  the  date  of 
the  event.  Therefore,  sufficient  time  was 
not  available  to  publish  a  proposed  rule 
in  advance  of  the  event  or  to  provide  a 
delayed  effective  date.  Following 
normal  rulemaking  procedures  in  this 
case  would  be  impracticable. 

Background  and  Purpose 

The  #vent  requiring  this  regulation  is 
a  fireworks  display  sponsored  by  the 
Astoria  Chamber  of  Commerce  and  the 
City  of  Astoria.  The  fireworks  display  is 
scheduled  to  begin  on  July  4,  1997,  at 
10  p.m.  (PDT).  This  event  may  result  in 
a  large  number  of  vessels  congregating 
near  the  fireworks  launching  barge.  To 
promote  the  safety  of  both  the  spectators 
and  participants,  a  safety  zone  is  being 
established  on  the  waters  of  the 
Columbia  River  around  the  fireworks 
launching  barge,  and  entry  into  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
This  action  is  necessary  due  to  the 
possibility  of  debris  and  unexploded 
fireworks  falling  into  the  Columbia 
River  in  the  vicinity  of  the  launching 
barge.  This  safety  zone  will  be  enforced 
by  representatives  of  the  Captain  of  the 
Port,  Portiand,  Oregon.  The  Captain  of 
the  Port  may  be  assisted  by  other  federal 
agencies. 

Regulatory  Evaluation  , 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 


order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  urmecessary. 
This  expectation  is  based  on  the  fact 
that  the  entry  into  the  safety  zone  will 
only  be  restricted  for  2  hours  on  the  day 
of  the  event,  and  that  less  than  1  mile 
of  the  waterway  will  be  restricted.  The 
entities  most  likely  to  be  affected  by  this 
action  are  commercial  ship,  and  tug  and 
burge  operators  on  the  Columbia  River. 
Most  of  these  entities  are  aware  of  the 
fireworks  display  and  the  safety  zone, 
and  they  can  schedule  their  transits 
accordingly.  If  safe  to  do  so.  the 
representative  of  the  Captain  of  the  Port 
assigned  to  enforce  this  safety  zone  may 
authorize  commercial  vessels  to  pass 
through  the  safety  zone  on  a  case-by- 
case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns'  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  For  the  reasons  outlined  in 
the  Regulatory  Evaluation  above,  the 
Coast  Guard  expects  the  impact  of  this 
final  rule  to  be  minimal  on  all  entities. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605rb)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  s.,.====^ 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  has  concluded  that,  under  section 
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2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
firom  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  made  available  in 
the  rulemaking  docket. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Antbority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.01-l(g).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T13006  is 
added  to  read  as  follows: 

S165.T13006    Satety  Zone;  Columbia  River, 
Aaloria,OR. 

(a)  Location:  The  following  area  is  a 
safety  zone:  All  waters  of  the  Columbia 
River  in  the  vicinity  of  Astoria,  Oregon, 
bom  the  Oregon  shore  to  point 
approximately  450  yards  north  of  the 
channel,  between  buoys  37  and  39. 
More  specifically,  this  area  is  all  waters 
of  the  Columbia  River  bounded  by  a  line 
commencing  at  the  Oregon  shore 
position  46°n'30"N  latitude, 
123°50''00"W  longitude;  thence  to 
position  46''11'50'TSI  latitude, 
123''50'00"W  longitude;  thence  to 
position  46°11'50"N  latitude, 
123''49'15"W  longitude;  thence  to  the 
Oregon  shore  at  position  46°11'25"N 
latitude,  123°49'15"W  longitude;  thence 
returning  along  the  Oregon  shoreline  to 
the  point  of  origin. 

(b)  Definitions:  The  designated 
representative  of  the  Captain  of  The  Port 
is  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port 
Portland,  to  act  on  his  behalf.  The 
following  officers  have  or  will  be 
designated  by  the  Captain  of  the  Port: 
The  Coast  Guard  Patrol  Commander,  the 
senior  boarding  officer  on  each  vessel 
enforcing  the  safety  zone,  and  the  Duty 
Officer  at  Coast  Guard  Group  Astoria, 
Oregon. 

(c)  Regulations: 

(1)  In  accordance  with  the  general 
regulations  in  Section  165.23  of  this 
part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representative^^ 


(2)  A  succession  of  sharp,  short 
signals  by  whistle,  siren,  or  horn  from 
vessels  patrolling  the  area  under  the 
direction  of  the  Patrol  Commander  shall 
serve  as  a  signal  to  stop.  Vessels  or 
persons  signalled  shall  stop  and  comply 
with  the  orders  of  the  patrol  vessels; 
failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  Effective  Dates:  These  regulations 
become  effective  on  July  4,  1997,  at  9 
p.m.  (PDT)  and  terminate  on  July  4, 
1997.  at  11  p.m.  (PDT). 

Dated:  June  12. 1997. 
G.M.  Webber, 

Commander,  U.S.  Coast  Guard,  Acting, 
Portland,  Oregon. 
IFR  Doc.  97-17073  Filed  6-30-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD1 -97-040] 

RIN2115-AA97 

Safety  Zone  Regulation;  Saint  Peter's 
Fiesta  Fireworks,  Gloucester,  MA 

AGENCY:  Coast  Guard,  DOT.  ^ 

ACnON:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  vicinity  of  the  Fort  Point,  Gloucester 
Harbor,  Gloucester,  MA  on  June  29, 
1997,  for  the  Saint  Peter's  Fiesta 
Fireworks  Display.  The  zone  is  needed 
to  protect  persons  viewing  the  display, 
spectator  vessels,  and  personnel  in  the 
area  from  the  safety  hazards  associated 
with  the  fireworks  display  itself.  Entry 
into  the  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
(COTP)  Boston. 

EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  June  29,  1997, 
from  8  p.m.  until  11  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
MSTC  Daniel  Dugery,  USCG  Marine 
Safety  Office  Boston,  at  (617)  223-3000. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation,  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 


injury  and  damage  to  persons  and 
vessels  involved. 

Background  and  Purpose 

The  sponsor,  the  Saint  Peter's  Fiesta 
Committee,  submitted  a  permit 
application  to  the  Coast  Guard  for  the 
fireworks  display.  COTP  Boston  is 
implementing  tids  safety  zone  to  protect 
mariners  from  the  inherent  hazards 
associated  with  a  fireworks  display. 

The  specific  event  requiring  this 
regulation  is  the  fireworks  display  itself. 
The  display  is  scheduled  to  take  place 
on  June  29,  1997  from  9  p.m.  until  10 
p.m..  fired  from  landside  fireworks 
launchers  on  Fort  Point  in  position 
42''36'28"  N,  070''35'55"  W  [Datum: 
NAD  1983).  The  safety  zone  will  be 
located  off  Fort  Point  and  will  extend 
three  hundred  yards  in  all  directions 
from  the  firework  launchers  on  shore 
during  the  event.  This  safety  zone  will 
preclude  all  vessels  from  approaching 
within  three  hundred  yards  of  the 
fireworks  launchers  during  the 
fireworks  display.  The  zone  will  be  in 
effect  on  June  29.  1997.  from  8  p.m. 
until  11  p.m.  The  zone  is  needed  to 
protect  perrons,  facilities  and  vessels  in 
the  area  from  the  safety  hazards 
associated  with  the  fireworks  display 
itself.  Entry  into  the  zone  is  prohibited 
unless  authorized  by  the  COTP  Boston. 
The  City  of  Gloucester  Harbor  Master 
boat  and  Coast  Guard  patrol  craft  will  be 
on  scene  to  enforce  the  safety  zone. 
Details  of  this  event  will  be  broadcast  in 
a  Safety  Marine  Information  Broadcast. 

Good  Cause  Statement 

According  to  the  APA  (5  U.S.C.  553), 
good  cause  exists  when  notice  or  a 
delayed  effective  date  is  impractical, 
unnecessary,  or  contrary  to  the  public 
interest.  No  significant  adverse  effect 
will  result  to  vessel  operators  as  the 
event  will  be  three  hours  or  less  in 
duration.  Fishing  vessels  and  tour  boats 
may  experience  slight  delays  in 
departures  or  arrivals  during  the 
display;  however,  mariners  can  time 
their  movements  just  ahead  or  just  after 
the  fireworks  display.  In  addition,  due 
to  the  late  hour  of  the  event  and  the 
extensive  advanced  advisories  that  will 
be  made,  the  Coast  Guard  does  not 
expect  a  significant  impact  on 
commercial  vessel  traffic. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
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regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
Costs  to  the  shipping  industry,  if  any, 
will  be  minor  since  this  regulation  will 
be  in  one  given  area  for  a  limited  time. 
Deep  draft  vessel  traffic,  small  passenger 
commercial  vessels  and  fishing  vessels 
may  experience  minor  delays  in 
departiues  or  arrivals  due  to  the  safety 
zone.  In  addition,  due  to  the  limited 
number  and  duration  of  the  arrivals, 
departures  and  harbor  transits,  the  Coast 
Guard  expects  the  economic  impact  of 
this  regulation  to  be  so  minimal  that  a 
Regulatory  Evaluation  is  unnecessary. 

Small  Entities 

The  Coast  Guard  must  consider  the 
economic  impact  on  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owrned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

r  or  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  finds  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  If,  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
impact  on  your  business  or 
organization,  please  submit  a  comment 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
rule  will  economically  affect  it. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  section 
2.B.2.e.(34)(g)  of  Commandant 
Instruction  M16475.1B  (as  revised  by  59 
FR  38654,  July  29,  1994),  this  rule  is 
categorically  excluded  from  further 


environmental  dociunentation.  A 
Categorical  Exclusion  Determination 
and  an  Environmental  Analysis 
Checklist  are  not  included  in  the  docket. 
An  appropriate  environmental  analysis 
of  the  event  will  be  conducted  in 
conjunction  with  the  ^larine  event 
permitting  process. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Proposed  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read; 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-^,  and  160.5; 
49  CFR  1.46. 

2.  Section  165.T01-040.  is  added  to 
read  as  follows: 

S165.T01-040    Safety  Zone;  Saint  PMw's 
Fiesta  Fireworlw,  Gloucester,  MA. 

(a)  Location.  The  followdng  area  is  a 
safety  zone: 

From  the  landside  fireworks 
laimchers  on  Fort  Point  in  position 
42''36'28"N,  070°35'55"W  [Datum:  NAD 
1983],  three  hundred  yards  in  all 
directions  on  the  waters  of  Gloucester 
Harbor.  This  safety  zone  will  preclude 
all  vessels  from  approaching  within 
three  hundred  yards  of  the  fireworks 
laimchers  during  the  fireworks  display. 

(b)  Effective  date.  This  rule  is  effective 
on  June  29, 1997,  from  8  p.m.  until  11 
p.m. 

(c)  Regulations. 

(1)  The  general  regulations  covering 
safety  zones  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  of  the  Captain  of  the  Port 
or  the  designated  on  scene  patrol 
personnel.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  Coast  Guard  vessel  via 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  June  11, 1997. 
J.J.  O'Brien,  Jr. 

Commander,  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port.  Boston,  Massachusetts. 
[FR  Doc.  97-17082  Filed  6-28-97;  12:07  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD13-0?  008] 
RtN211&-AA97 

Safety  Zone  Regulations;  Kannewfck 
Old  Fashioned  Fourth  of  July 
Ftreworlcs  Display,  Columbia  River, 
Kennewicii,  WA 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the 
Kennewick  Old  Fashioned  Fourth  of 
July  fireworks  display.  The  event  will  be 
held  on  Fridav.  July  4. 1997.  from  9  p.m. 
(PDT)  to  11  p.m.  (PDT).  The  Coast 
Guard,  through  this  action,  intends  to 
protect  persons,  facilities,  and  vessels 
irom  safety  hazards  associated  with  the 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
July  4,  1997,  at  9  p.m.  (PDT)  and 
terminates  on  July  4,  1997  at  11  p.m. 
(PDT). 

FOR  FURTHER  INFORMATION  CONTACT: 

LT  T.G.  Allan,  c/o  Captain  of  the  Port. 
Portland,  6767  N.  Basin  Ave..  Portland. 
Oregon  97217-3992.  (503)  240-9327. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

'^irsuant  to  5  U.S.C.  553,  a  notice  o*' 
p-       '^ed  rulemaking  was  not  publisht  <i 
fc.        ,  regulation  and  good  cause  exists 
for  making  it  effective  less  than  30  days 
after  Federal  Register  publication. 
PubUshing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
pubbc  interest  since  immediate  action  is 
nec^sary  to  ensure  the  safety  of 
structures  and  vessels  operating  in  the 
area  of  the  fireworks  display.  EKie  to  the 
complex  planning  and  coordination 
involved,  the  event  sponsor,  the 
Kennewick  Chamber  of  Commerce,  was 
imable  to  provide  the  Coast  Guard  with 
notice  of  the  final  details  imtil  30  davs 
prior  to  the  date  of  the  event.  Therefore, 
sufficient  time  was  not  available  to 
pubUsh  a  proposed  rule  in  advance  of 
the  event  or  to  provide  a  delayed 
effective  date.  Following  normal 
rulemaking  procedures  in  this  case 
would  be  impracticable. 

Background  and  Purpose 

The  event  requiring  this  regulation  is 
the  Kennewick  Old  Fashioned  Fourth  of 
July  fireworks  display  to  be  held  on  the 
Colimibia  River  in  Kennewick, 
Washington.  The  fireworks  display  is 
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scheduled  to  begin  on  July  4,  1997,  at 
10  p.m.  (PDT).  This  event  may  result  in 
a  number  of  vessels  congregating  near 
the  fireworks  launching  barge.  To 
promote  the  safety  of  both  the  spectators 
and  participants,  a  safety  zone  is  being 
established  on  the  waters  of  the 
Columbia  River  around  the  fireworks 
launching  barge,  and  entry  into  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
This  action  is  necessary  due  to  the 
possibility  of  debris  and  unexploded 
fireworks  falling  into  the  Columbia 
River  in  the  vicinity  of  the  launching 
barge.  This  safety  zone  will  be  enforced 
by  representatives  of  the  Captain  of  the 
Port.  Portland,  Oregon.  The  Captain  of 
the  Port  may  he  assisted  by  other 
federal,  state,  and  local  agencies. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  t)enefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979).  The 
Coast  Cuard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  expectation  is  based  on  the  fact 
that  the  entry  into  the  safety  zone  will 
only  be  restricted  for  two  hours  on  the 
day  of  the  event,  and  that  less  than  a 
mile  of  the  waterway  will  be  restricted. 
The  entities  most  likely  to  be  affected  by 
this  action  are  commercial  ship,  and  tug 
and  barge  operators  on  the  Columbia 
River.  Most  of  these  entities  are  aware 
of  the  fireworks  display  and  the  safety 
zone,  and  they  can  schedule  their 
transits  accordingly.  If  safe  to  do  so,  the 
representative  of  the  Captain  of  the  Port 
assigned  to  enforce  this  safety  zone  may 
authorize  commercial  vessels  to  pass 
through  the  safety  zone  on  a  case-by- 
case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.].  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 


U.S.C.  632).  For  the  reasons  outlined  in 
the  Regulatory  Evaluation  above,  the 
Coast  Guard  expects  the  impact  of  this 
final  rule  to  be  minimal  on  all  entities. 
Therefore,  the  Coat  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  si^ificant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  has  concluded  that,  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  enviroiunental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  made  available  in 
the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Seciuity  measures, 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T13007  is  added 
to  read  as  follows: 

§  165.T13007    Safety  Zone;  Columbia  River, 
Kennewick.  WA. 

(a)  Location:  The  following  area  is  a 
safety  zone:  All  waters  on  the  Columbia 
River  off  of  Columbia  Park,  between 
Columbia  River  mile  330.5  and 
Columbia  River  331.5,  in  the  vicinity  of 
Keimewick.  Washington. 

(b)  Definitions:  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned. 


warrant,  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port 
Portland,  to  act  on  his  behalf.  The 
following  officers  have  or  will  be 
designated  by  the  Captain  of  the  Port: 
The  Coast  Guard  Patrol  Commander,  the 
senior  boarding  officer  on  each  vessel 
enforcing  the  safety  zone,  and  the  Duty 
Officer  at  Coast  Guard  Group  Portland, 
Oregon. 

(c)  Regulations: 

(1)  In  accordance  with  the  general 
regulations  in  Section  165.23  of  this 
part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representatives. 

(2)  A  succession  of  sharp,  short 
signals  by  whistle,  siren,  or  horn  from 
vessels  patrolling  the  area  under  the 
direction  of  the  Patrol  Commander  shall 
serve  as  a  signal  to  stop.  Vessels  or 
persons  signalled  shall  stop  and  comply 
with  the  orders  of  the  patrol  vessels; 
failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  Effective  Date:  These  regulations 
become  effective  on  Friday,  July  4,  1997, 
at  9  p.m.  (PDT)  and  terminate  on  July  4, 
1997,  at  11  p.m.  (PDT). 

Dated:  June  12,  1997.  \. 

G.M.  Webber,  \ 

Commander,  U.S.  Coast  Guard,  Acting 

Captain  of  the  Port.  Portland,  Oregon. 

(FR  Doc.  97-17080  Filed  6-30-97;  8:45  am] 

BILUNG  CODE  4S10-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Pari  165 

[CGO13-97-010] 

RIN2t15-AA97 

Safety  Zone  Regulations;  Oak  Park  4th 
of  July  Fireworks  Display,  Willamette 
River,  Portland,  OR 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  Oaks 
Park  4th  of  July  fireworks  display.  The 
event  will  be  held  on  Friday,  July  4, 
1997,  from  9:45  p.m.  (PDT)  to  11  p.m. 
(PDT).  The  safety  zone  will  be  located 
on  the  Willamette  River  from  river  mile 
15.5  to  river  mile  16.5,  in  the  vicinity 
of  the  Oaks  Amusement  Park,  Portland, 
Oregon.  The  Coast  Guard,  through  this 
action,  intends  to  protect  persons, 
facilities,  and  vessels  from  safety 
hazards  associated  with  the  fireworks 
display.  Entry  into  this  safety  zone  is 
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prohibited  unless  authorized  by  the 

Captain  of  the  Port. 

EFFECTIVE  DATE:  This  rule  is  effective  on 

July  4. 1997,  at  9:45  p.m.  (PDT)  and 

terminates  on  July  4,  1997.  at  11  p.m. 

(PDT). 

FOR  FURTHER  INFORMATION  CONTACT: 

LT.  T.G.  Allan,  c/o  Captain  of  the  Port, 

Portland.  6767  N.  Basin  Ave,  Portland. 

Oregon  97217-3992.  (503)  240-9327. 

SUPPt.EMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553.  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  less  than  30  days 
after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
pubUc  interest  since  immediate  action  is 
necessary  to  ensure  the  safety  of 
structures  and  vessels  operating  in  the 
area  of  the  fireworks  display.  Due  to  the 
complex  planning  and  coordination 
involved,  the  event  sponsor.  Oaks 
Amusement  Park,  was  unable  to  provide 
the  Coast  Guard  with  notice  of  the  final 
details  until  30  days  prior  to  the  date  of 
the  event.  Therefore,  sufficient  time  was 
not  available  to  publish  a  proposed  rule 
in  advance  of  the  event  or  to  provide  a 
delayed  effective  date.  Following 
normal  rulemaking  procedures  in  this 
case  would  be  impracticable. 

Background  and  Purpose 

The  event  requiring  this  regulation  is 
an  Oaks  Park  4th  of  July  fireworks 
display  to  be  held  on  the  Willamette 
River  in  Portland,  Oregon.  The 
fireworks  displav  is  scheduled  to  begin 
on  July  4,  1997,  at  9:45  p.m.  (PDT).  This 
event  may  result  in  a  number  of  vessels 
congregating  near  the  fireworks 
launching  barge.  To  promote  the  safety 
of  both  the  spectators  and  participants. 
a  safety  zone  is  being  established  on  the 
waters  of  the  Willamette  River  around 
the  fireworks  launching  barge,  and  entry 
into  this  safety  zone  is  prohibited  unless 
authorized  by  the  Capteun  of  the  Port. 
This  action  is  necessary  due  to  the 
possibility  of  debris  and  imexploded 
fireworks  falling  into  the  Willamette 
River  in  the  vicinity  of  the  launching 
barge.  This  safety  zone  will  be  enforced 
by  representatives  of  the  Captain  of  the 
Port.  Portland,  Oregon.  The  Captain  of 
the  Port  may  be  assisted  by  other 
federal,  state,  and  local  agencies. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 


section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order,  it  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
44  FR  11040.  February  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  R^ulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  expectation  is  based  on  the  fact 
that  the  entry  into  the  safety  zone  will 
only  be  restricted  for  one  hour  on  the 
day  of  the  event,  and  that  less  than  half 
a  mile  of  the  waterway  will  be 
restricted.  The  entities  most  likely  to  be 
affected  by  this  action  are  commercial 
ship,  and  tug  and  barge  operators  on  the 
Willamette  River.  Most  of  these  entities 
are  aware  of  the  fireworks  display  and 
the  safety  zone,  and  they  can  schedule 
their  transits  accordingly.  If  safe  to  do 
so.  the  representative  of  the  Captain  of 
the  Port  assigned  to  enforce  this  safety 
zone  may  authorize  commercial  vessels 
to  pass  through  the  safety  zone  on  a 
case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  For  the  reasons  outlined  in 
the  Regulatory  Evaluation  above,  the 
Coast  Guard  expects  the  impact  of  this 
final  rule  to  be  minimal  on  all  entities. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federabsm  impUcations  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 


Envinuunental  Assessment 

The  Coast  Guard  has  considered  the 
enviroiunental  impact  of  this  final  rule 
and  has  concluded  that,  under  secticm 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  made  available  in 
the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
165  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-llg),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  §  165.T13009  is  added 
to  read  as  follows: 

§  1 65.T1 3009    Safety  Zone;  Willamette 
River,  Portland,  OR. 

(a)  Location:  The  following  area  is  a 
safety  zone:  All  waters  on  the 
Willamette  River  from  river  mile  15.5  to 
river  mile  16.5,  in  the  vicinity  of  the 
Oaks  Amusement  Park,  Portland, 
Oregon. 

(b)  Definitions:  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port 
Portland,  to  act  on  his  behalf.  The 
following  officers  have  or  will  be 
designated  by  the  Captain  of  the  Port: 
The  Coast  Guard  Patrol  Commander,  the 
senior  txiarding  officer  on  each  vessel 
enforcing  the  safety  zone,  and  the  Duty 
Officer  at  Coast  Guard  Group  Portland. 
Oregon. 

(c)  Regulations: 

(1)  In  accordance  with  the  general 
regulations  in  Section  165.23  of  this 
part,  entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representatives. 

(2)  A  succession  of  sharp,  short 
signals  by  whistle,  siren,  or  horn  from 
vessels  patrolling  the  area  under  the 
direction  of  the  Patrol  Commander  shall 
serve  as  a  signal  to  stop.  Vessels  or 
persons  signalled  shall  stop  and  comply 
with  the  orders  of  the  patrol  vessels; 
failure  to  do  so  may  result  in  expulsion 
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from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  Effective  Date:  These  regulations 
become  effective  on  Friday,  July  4, 1997, 
at  9:45  p.m.  (PDT)  and  terminate  on  July 
4,  1997,  at  11  p.m.  (PDT). 

Dated:  June  12. 1997. 
G.M.  Webber, 

Commander.  U.S.  Coast  Guard,  Acting 
Captbin  of  the  Port,  Portland,  Oregon. 
[PR  Doc.  97-17079  Filed  6-30-97;  8:45  am] 
BiLLiNG  CODE  M10-14-M 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD 13-97-0111 
RIN211S-AA97 

Safety  Zone  Regulations;  St.  Helens 
4th  of  July  Fireworks  Display, 
Columbia  River,  St.  Helens,  OR 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  St. 
Helens  4th  of  July  fireworks  display. 
The  event  wrill  be  held  on  Friday,  July 
4.  1997,  from  9:45  p.m.  (PDT)  to  11  p.m. 
(PDT).  The  safety  zone  will  be  located 
on  the  Columbia  River  from  river  mile 
85.8  to  river  mile  86.5,  in  the  vicinity 
of  the  Columbia  River  entrance  to  the 
Multnomah  Channel,  St.  Helens, 
Oregon.  The  Coast  Guard,  through  this 
action,  intends  to  protect  persons, 
facilities,  and  vessels  from  safety 
hazards  associated  with  the  fireworks 
display.  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
July  4,  1997.  at  9:45  p.m.  (PDT)  and 
terminates  on  July  4,  1997,  at  11  p.m. 
(PDT). 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  T.  G.  Allan,  c/o  Captain  of  the  Port, 
Portland,  6767  N.  Basin  Ave,  Portland. 
Oregon  97217-3992.  (503)  240-9327. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  less  than  30  days 
after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
necessary  to  ensure  the  safety  of 
structures  and  vessels  operating  in  the 


area  of  the  fireworks  display.  Due  to  the 
complex  planning  and  coordination 
involved,  the  event  sponsor,  the  St. 
Helens  Jaycees,  was  unable  to  provide 
the  Coast  Guard  with  notice  of  the  final 
details  until  30  days  prior  to  the  date  of 
the  event.  Therefore,  sufficient  time  was 
not  available  to  publish  a  proposed  rule 
in  advance  of  the  event  or  to  provide  a 
delayed  effective  date.  Following 
normal  rulemaking  procedures  in  this 
case  would  be  impracticable. 

Background  and  Purpose 

The  event  requiring  this  regulation  is 
the  St.  Helens  4th  of  July  fireworks 
display  to  be  held  on  the  Columbia 
River  in  St.  Helens,  Oregon.  The 
fireworks  display  is  scheduled  to  begin 
on  July  4,  1997,  at  9:45  p.m.  (PDT).  This 
event  may  result  in  a  number  of  vessels 
congregating  near  the  fireworks  launch 
area.  To  promote  the  safety  of  both  the 
spectators  and  participants,  a  safety 
zone  is  being  established  on  the  waters 
of  the  Columbia  River  around  the 
fireworks  launching  area,  and  entry  into 
this  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
This  action  is  necessary  due  to  the 
possibility  of  debris  and  unexploded 
fireworks  falling  into  the  Columbia 
River  in  the  vicinity  of  the  launching 
barge.  This  safety  zone  will  be  enforced 
by  representatives  of  the  Captain  of  the 
Port,  Portland,  Oregon.  The  Captain  of 
the  Port  may  be  assisted  by  other 
federal,  state,  and  local  agencies. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  expectation  is  based  on  the  fact 
that  the  entry  into  the  safety  zone  will 
only  be  restricted  for  one  hour  on  the 
day  of  the  event,  and  that  less  than  half 
a  mile  of  the  waterway  will  be 
restricted.  The  entities  most  likely  to  be 
affected  by  this  action  are  commercial 
ship,  and  tug  and  barge  operators  on  the 
Columbia  River.  Most  of  these  entities 
are  aware  of  the  fireworks  display  and 
the  safety  zone,  and  they  can  schedule 
their  transits  accordingly.  If  safe  to  do 


so,  the  representative  of  the  Captain  of 
the  Port  assigned  to  enforce  this  safety 
zone  may  authorize  commercial  vessels 
to  pass  through  the  safety  zone  on  a 
case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the-Small  Business  Act  (15 
U.S.C.  632).  For  the  reasons  outlined  in 
the  Regulatory  Evaluation  above,  the 
Coast  Guard  expects  the  impact  of  this 
final  rule  to  be  minimal  on  all  entities. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  has  concluded  that,  under  section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  will  be  made  available  in 
the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  record  keeping 
requirements,  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Part 
165  of  Title  33.  Code  of  Federal 
Regulations,  as  follows:  ' 
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PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section  165.T13010  is 
added  to  read  as  follows: 

§  165.T13010    Safety  Zone;  Columbia  River, 
SL  Helens,  OR. 

(a)  Location:  The  following  area  is  a 
safety  zone:  All  waters  on  the  Columbia 
River  from  river  mile  85.8  to  river  mile 
86.5,  in  the  vicinity  of  the  Columbia 
River  entrance  to  the  Multnomah 
Channel,  St.  Helens,  Oregon. 

fb)  Definitions:  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port 
Portland,  to  act  on  his  behalf.  The 
following  officers  have  or  wrill  be 
designated  by  the  Captain  of  the  Port: 
The  Coast  Guard  Patrol  Commander,  the 
senior  boarding  officer  on  each  vessel 
enforcing  the  safety  zone,  and  the  Duty 
Officer  at  Coast  Guard  Group  Portland, 
Oregon. 

(c)  Regulations: 

(1)  In  accordance  with  the  general 
regulations  in  Section  165.23  of  this 
part,  entry  into  this  safety  zone  is  - 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his  designated 
representatives. 

(2)  A  succession  of  sharp,  short 
signals  by  whistle,  siren,  or  horn  from 
vessels  patrolling  the  area  under  the 
direction  of  the  Patrol  Commander  shall 
serve  as  a  signal  to  stop.  Vessels  or 
persons  signalled  shall  stop  and  comply 
with  the  orders  of  the  patrol  vessels; 
failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  Effective  Date:  These  regulations 
become  effective  on  Friday,  July  4,  1997, 
at  9:45  p.m.  (PDT)  and  terminate  on  July 
4,  1997.  at  11  p.m.  (PDT). 

Dated:  June  12, 1997. 
G.M.  Wd>ber, 

Commander.  U.S.  Coast  Guard.  Acting 
Captain  of  the  Port,  Portland,  Oregon. 
IFR  Doc.  97-17078  Filed  &-30-97;  8:45  am) 
BILUNO  CODE  491ft-14-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CGDl3-«7-009] 

RIN2115-AA97 

Safety  Zone  Regulations;  Oregon  Food 
Bank  Blues  Festival  Fireworks  Display, 
Willamette  River,  Portland,  OR 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  the  Oregon 
Bank  Blues  Festival  fireworks  display. 
The  event  will  be  held  on  Friday,  July 
4,  1997,  from  9:45  p.m.  (PDT)  to  11  p.m. 
(PDT).  The  safety  zone  will  be  located 
on  the  Willamette  River  between  the 
Hawthorne  Bridge  (river  mile  13.1)  and 
the  Marquam  Bridge  (river  mile  13.5), 
Portland,  Oregon.  The  Coast  Guard, 
through  this  action,  intends  to  protect 
persons,  facilities,  and  vessels  from 
safety  hazards  associated  with  the 
fireworks  display.  Entry  into  this  safety 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 

EFFECTIVE  DATE:  This  rule  is  effective  on 
July  4. 1997.  at  9:45  p.m.  (PDT)  and 
terminates  on  Julv  4.  1997  at  11  p.m. 
(PDT). 

FOR  FURTHER  INFORMATION  CONTACT: 
LT  T.G.  Allan,  c/o  Captain  of  the  Port, 
Portland,  6767  N.  Basi  Ave,  Portland 
Oregon  97217-3992,  (503)  240-9327. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  was  not  published 
for  this  regulation  and  good  cause  exists 
for  making  it  effective  less  than  30  days 
after  Federal  Register  publication. 
Publishing  a  NPRM  and  delaying  its 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
necessary  to  ensure  the  safety  of 
structures  and  vessels  operating  in  the 
area  of  the  fireworks  display.  Due  to  the 
complex  planning  and  coordination 
involved,  the  event  sponsor,  Oregon 
Food  Bank  Blues  Festival  and  Fuller 
Productions,  were  unable  to  provide  the 
Coast  Guard  with  notice  of  the  final 
details  until  30  days  prior  to  the  date  of 
the  event.  Therefore,  sufficient  time  was 
not  available  to  publish  a  proposed  rule 
in  advance  of  the  event  or  to  provide  a 
delayed  effective  date.  Following 
normal  rulemaking  procedures  in  this 
case  would  be  impracticable. 


Background  and  Purpose 

The  event  requiring  this  regulation  is 
an  Oregon  Food  Bank  Blues  Festival 
fireworks  display  to  be  held  on  the 
Willamette  River  in  Portland,  Oregon. 
The  fireworks  display  is  scheduled  to 
begin  on  July  4, 1997,  at  9:45  p.m. 
(PDT).  This  event  may  result  in  a 
iHimber  of  vessels  congregating  near  the 
fireworks  launching  barge.  To  promote 
the  safety  of  both  the  spectators  and 
participants,  a  safety  zone  is  being 
established  on  the  waters  of  the 
Willamette  River  arovmd  the  fireworks 
laimching  barge,  and  entry  into  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
This  action  is  necessary  due  to  the 
possibility  of  debris  and  unexploded 
fireworks  falling  into  the  Willamette 
River  in  the  vicinity  of  the  launching 
barge.  This  safety  zone  will  be  enforced 
by  representatives  of  the  Captain  of  the 
Port,  Portland,  Oregon.  The  Captain  of 
the  Port  may  be  assisted  by  other 
federal,  state,  and  local  agencies. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  imder 
section  3(f)  of  Exeoitive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  been 
exempted  from  review  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040.  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory'  Evaluation  under 
paragraph  lOe  of  the  regulatory'  policies 
and  procedures  of  DOT  is  unnecessary. 
This  expectation  is  based  on  the  fact 
that  the  entry  into  the  safety  zone  will 
only  be  restricted  for  one  hour  on  the 
day  of  the  event,  and  that  less  than  half 
a  mile  of  the  waterway  will  be 
restricted.  The  entities  most  likely  to  be 
affected  by  this  action  are  commercial 
ship,  and  tug  and  barge  operators  on  the 
Willamette  River.  Most  of  these  entities 
are  aware  of  the  fireworks  display  and 
the  safety  zone,  and  they  can  schedule  ^ 
their  transits  accordingly.  If  safe  to  do 
so,  the  representative  of  the  Captain  of 
the  Port  assigned  to  enforce  this  safety 
zone  may  authorize  commercial  vessels 
to  pass  through  the  safety  zone  on  a 
case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  final  rule 
will  have  a  significant  economic  impact 
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on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  For  the  reasons  outlined  in 
the  Regulatory  Evaluation  above,  the 
Coast  Guard  expects  the  impact  of  this 
final  rule  to  be  minimal  on  all  entities. 
Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  final  nde 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Collection  of  Information 

This  final  rule  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rulemaking  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  final  rule 
and  has  concluded  that,  under  section 
2.B.2.C  of  Commandant  Instruction 
M16475.1B.  it  is  categorically  excluded 
from  further  environmental 
documentation,  A  Categorical  Exclusion 
Determination  will  be  made  available  in 
the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  Fart 
165  of  Title  33,  Code  of  Federal 
Regulations,  as  follows: 

PART  16&— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows; 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6,  and  160.5; 
49CFR  1.46. 

2.  A  temporary  section  165.T13008  is 
added  to  read  as  follows: 

§  165.T13008    Safety  Zone;  Willamette 
River,  Portland,  OR. 

(a)  Location:  The  following  area  is  a 
safetv  zone:  All  waters  on  the 


Willamette  River  between  the 
Hawthorne  Bridge  (river  mile  13.1)  and 
the  Marquam  Bridge  (river  mile  13.5], 
Portland,  Oregon. 

(b)  Definitions:  The  designated 
representative  of  the  Captain  of  the  Port 
is  any  Coast  Guard  commissioned, 
warrant,  or  petty  officer  who  has  been 
authorized  by  the  Captain  of  the  Port 
Portland,  to  act  on  his  behalf.  The 
following  officers  have  or  will  be 
designated  by  the  Captain  of  the  Port: 
The  Coast  Guard  Patrol  Commander,  the 
senior  boarding  officer  on  each  vessel 
enforcing  the  safety  zone,  and  the  Duty 
Officer  at  Coast  Guard  Group  Portland, 
Oregon. 

(c)  Regulations: 

(1)  In  accordance  with  the  general 
regulations  in  §  165.23  of  this  part,  entry 
into  this  safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representatives. 

(2)  A  succession  of  sharp,  short 
signals  by  whistle,  siren,  or  horn  from 
vessels  patrolling  the  area  under  the 
direction  of  the  Patrol  Commander  shall 
serve  as  a  signal  to  stop.  Vessels  or 
persons  signalled  shall  stop  and  comply 
with  the  orders  of  the  patrol  vessels; 
failure  to  do  so  may  result  in  expulsion 
from  the  area,  citation  for  failure  to 
comply,  or  both. 

(d)  Effective  Date:  These  regulations 
become  effective  on  Friday ,July  4, 1997, 
at  9:45  p.m.  (PDT)  and  terminate  on  July 
4,  1997,  at  11  p.m.  (PDT). 

Dated:  June  12. 1997. 
G.M.  Webber, 

Commander,  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port,  Portland,  Oregon. 
[FR  Doc.  97-17077  Filed  6-30-97;  8:45  am] 
BiLUNO  CODE  4S10-14-M 

-JS. 

DEPARTMENT  OF  TRANSPORTATION 

Coa^  Guard 

3atFR  Part  165 

[COTP  Mobile,  AL  Regulation  97-04] 

RIN2115-AA97 

Safety  Zone  Regulations:  Destin  Pass, 
Destin,  PL 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  for  Destin 
Pass  between  buoys  8  and  9,  Destin,  FL 
within  a  500-foot  radius  of  the  deck 
barge  and  attending  pushboat 
participating  in  the  City  of  Destin 
fireworks  display.  The  zone  is  needed  to 
protect  personnel  and  property 
associated  with  the  City  of  Destin 


fireworks  display.  Entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port. 
EFFECTIVE  DATE:  This  regulation  is 
effective  from  6  P.M.  to  9:30  P.M.  on 
July  4,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  H.  Elena  McCullough,  (334)  441- 
5286,  150  North  Royal  Street,  Mobile, 
AL  36652-2924. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rule  making  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
damage  to  the  vessels  involved. 

Background  and  Purpose 

The  event  requiring  this  regulation 
will  begin  at  6:00  P.M.  on  July  4,  1997. 
The  City  of  Destin  Fireworks  Display 
will  occur  from  one  deck  barge  located 
between  buoys  8  and  9  Destin  Pass, 
Destin,  FL.  The  fireworks  display  will 
terminate  at  9:30  P.M.  on  July  4,  1997. 
This  regulation  is  issued  pursuant  to  33 
U.S.C.  1231  as  set  out  in  the  authority 
citation  for  all  of  part  165. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  evaluation  under 
Executive  Order  12866  and  is  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  regulation  will 
only  be  in  effect  for  a  short  period  of 
time,  and  the  impacts  on  routine 
navigation  are  expected  to  be  minimal. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  has 
determined  that  it  does  not  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1 
(series),  this  proposal  is  categorically 
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excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  by  contacting 
Commander  (mps).  Eighth  Coast  Guard 
District,  501  Magazine  Street,  New 
Orleans,  LA  70130-3396. 

Li.st  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  record  keeping 
requirements,  Security  measures. 
Vessels,  Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Chapter  33, 
Code  of  Federal  Regidations,  is 
amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C  191;  and  33  CFR  1.05-l(g),  6.04-1, 
6.04-6,  and  160.5;  49  CFR  1.46. 

2.  A  new  §  165.T08036  is  added  to 
read  as  follows: 

§  165.T08036    Safety  Zom:  Destin  Pass, 
DesUn,  FL 

(a)  Location:  The  following  area  is  a 
safety  zone:  Destin  Pass  between  buoys 
8  and  9,  Destin,  FL  within  a  500-foot 
radius  of  the  deck  barge  and  attending 
pushboat  participating  in  the  City  of 
Destin  fireworks  display.  The  zone  is 
needed  to  protect  personnel  and 
property  associated  with  the  City  of 
Destin  fireworks  display. 

(b)  Effective  date:  This  section  is 
effective  from  6  P.M.  to  9:30  P.M.  on 
July  4,  1997. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Dated:  June  6,  1997. 
J.J.  Kichner, 

Captain,  U.i>.  Coast  Guard.  Captain  of  the 
Port  Mobile,  Alabama. 
[FR  Doc.  97-17093  Filed  6-30-97;  8:45  am] 
BILUNO  CODE  4910-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[COTP  Mobile,  AL  Regulation  97-14] 

RIN2115-AA97 

Safety  Zone  Regulations:  St.  Andrew 
Bay,  Panama  City  Marina,  Panama 
City,  Florida 

AGENCY:  Coast  Guard,  DOT. 


ACTION:  Temporary  rule. 


summary:  The  Coast  Guard  is 
establishing  a  safety  zone  for  St. 
Andrew  Bay,  Panama  City  Marina, 
Panama  City,  Florida  within  a  500-foot 
radius  of  the  deck  barge  and  attending 
pushboat  participating  in  the  Panama 
City  fireworks  display.  The  zone  is 
needed  to  protect  personnel  and 
property  associated  with  the  Panama 
City  fireworks  display.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  8  P.M.  to  10  P.M.  on  July 
4,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
R.  A.  Smith,  (334)  441-5124,  150  North 
Royal  Street,  Mobile,  AL  36652-2924. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
damage  to  the  vessels  involved. 

Background  and  Purpose 

The  event  requiring  this  regulation 
will  begin  at  8:00  P.M.  on  July  4,  1997. 
The  Panama  City  Fireworks  Display  will 
occur  from  one  deck  barge  located  off 
Panama  City  Marina,  Panama  City,  FL. 
The  fireworks  display  wiU  terminate  at 
10:00  P.M.  on  July  4,  1997.  This 
regulation  is  issued  piu^uant  to  33 
U.S.C.  1231  as  set  out  in  the  authority 
citation  for  all  of  Part  165. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  evaluation  under 
Executive  Order  12866  and  is  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  uimecessary.  This  regulation  will 
only  be  in  effect  for  a  short  period  of 
time,  and  the  impacts  on  routine 
navigation  are  expected  to  be  minimal. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 


has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  Ml 64 75.1 
(series),  this  proposal  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  by  contacting 
Commander  (mps),  Eighth  Coast  Guard 
District,  501  Magazine  Street,  New 
Orleans,  LA  70130-3396. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels.  Waterways. 

Regulation 

On  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Chapter  33, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  165— [AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  and  33  CFR  1.05-l(g},  6.04-1, 
6.04-6,  and  160.5;  49  CFR  1.46. 

2.  A  new  §  165.T08037  is  added  to 
read  as  follows: 

§165.T08037    Safety  Zone:  SL  Andrew  Bay, 
Panama  City  Marina,  Panama  City  Florida. 

(a)  Location:  The  following  area  is  a 
safety  zone:  Within  a  500-foot  radius  of 
the  deck  barge  and  attending  pushboat 
participating  in  the  Panama  City 
fireworks  display.  The  zone  is  needed  to 
protect  persormel  and  property 
associated  with  the  Panama  City 
fireworks  display 

(b)  Effective  date:  This  section 
becomes  effective  from  8  P.M.  to  10 
P.M.  on  July  4,  1997. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

Dated:  June  6,  1997. 
J.J.  Kichner, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 

Port.  Mobile.  Alabama. 

(FR  Doc  97-17092  Filed  6-30-97;  8:45  am] 

BtLUNG  CODE  4910-14-M 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165  ■ 

[COTP  Mobile,  AL  Regulation  97-1  q 

RiN211&-AA97 

Safety  Zone  Regulations;  Pensacola, 
Pensacota  Bay,  Gulf  of  Mexico,  FL 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  off 
Pepsacola's  Pit  Slip  Marina,  Pensacola 
B«y,  within  a  1000  foot  radius  around 
tjie  barge  launching  fireworks.  The  zone 
jis  needed  to  protect  personnel  and 
property  associated  with  the  Fourth  of 
July  Independence  Day  Celebration. 
Entry  into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
EFFECTIVE  DATES:  This  regulation  is 
effective  from  8  pm  to  10  pm  on  July  4, 
1997. 

FOR  FURTHER  IHFORMATKX  CONTACT:  LT 
R.A.  Smith,  (334)  441-5286,  150  North 
Royal  Street,  Mobile.  AL  36602-2924. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
damage  to  the  vessels  involved. 

Background  and  Purpose 

The  event  requiring  this  regulation 
will  begin  at  8  P.M.  on  July  4,  1997.  The 
fireworks  display  will  occur  within  a 
lOOO  foot  radius  around  the  launch 
barge  off  Pensacola  s  Pit  Slip  Marina, 
Pensacola  Bay  The  fireworks  display 
will  terminate  at  10  P.M.  on  July  4, 
1997.  This  regulation  is  issued  pursuant 
to  33  use.  1231  as  set  out  in  the 
authority  citation  for  all  of  part  165. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  evaluation  under 
Executive  Order  12866  and  is  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040;  February  26. 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  unnecessary.  This  regulation  will 
only  be  in  effect  for  a  short  f)eriod  of 
time,  and  the  impacts  on  routine 
navigation  are  expected  to  be  minimal. 


Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  M16475.1 
(series),  this  proposal  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  by  contacting 
Commander  (mps).  Eighth  Coast  Guard 
District,  501  Magazine  Street,  New 
Orleans,  LA  70130-3396. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Seciuity  measures. 
Vessels.  Waterways. 

Regulation 

In  consideration  of  the  foregoing. 
Subpart  F  of  Part  165  of  Chapter  33, 
Code  of  Federal  Regulations,  is 
amended  as  follows 

PART  165— (AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6,  and  160.5;  49  CFR  1.46. 

2.  A  new  §  165.T08038  is  added  to 
read  as  follows: 

§  165.T06038    Safety  Zone:  Pensacola, 
Pensacola  Bay,  Gulf  of  Mexico,  FL. 

(a)  Location.  The  following  area  is  a 
safety  zone:  Pensacola  Bay  off 
Pensacola's  Pit  Slip  Marina,  within  a 
1,000  foot  radius  of  the  fireworks  launch 
barge.  The  zone  is  needed  to  protect 
personnel  and  property  associated  with 
the  Fourth  of  July  Independence  Day 
Celebration. 

(b)  Effective  date.  This  section 
becomes  effective  at  8:00  P.M.  on  July 
4, 1997.  It  terminates  at  10:00  P.M.  on 
July  4,  1997. 

(c)  Regulations:  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 


Dated:  June  6,  1997. 
J.J.  Kicfaoer, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port.  Mobile,  Alabama. 
(FR  Doc.  97-17091  Filed  6-30-97;  8:45  am] 

BILUNG  CODE  44910-114-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 

[CQ001-97-042] 

RIN2115-AA97 

Safety  Zone:  BT  QlolMf  Challenge 
Race,  Boston  Harbor,  MA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  BT  Global  Challenge  Race  in  Boston 
Harbor.  The  safety  zone  is  in  effect  on 
June  29,  1997,  from  12:00  p.m.  until 
2:30  p.m.  The  safety  zone  temporarily 
closes  all  waters  of  Boston  Harbor  in  an 
area  between  a  western  boundary  line 
drawn  from  the  northern  most  pier  of 
Rowes  Wharf  (42"'21'27"  N,  071''02'58" 
W)  in  Boston  to  the  southeast  comer  of 
Pier  1  in  East  Boston  (42''21'51"  N, 
071''02'32"  W),  and  an  eastern  boundary 
line  drawn  from  the  northeast  comer  of 
the  Boston  Fish  Pier  in  South  Boston 
(42»21'13"  N.  071''02'23"  W)  to  the 
Cashmans  Dry  Dock  in  East  Boston 
(42°21'39"  N,  071''02'01"  W).  The  safety 
zone  is  needed  to  protect  the  yachts 
participating  in  the  BT  Global  Challenge 
Race  while  they  set  up  and  during  their 
departure  of  Boston  Harbor. 
EFFECTIVE  DATE:  This  mle  is  effective  on 
Jime  29, 1997,  from  12  p.m.  until  2:30 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
MSTC  Daniel  Dugery,  Vessels  and 
Waterways  Management  Division,  Coast 
Guard  Marine  Safety  Office  Boston, 
(617)  223-3002. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  was  not 
published  for  this  regulation,  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Pubhshing  a  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
injury  and  damage  to  persons  and 
vessels  involved. 
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Background  and  Purpose 

The  BT  Global  Challenge  Race,  an 
around  the  world  race  consisting  of  14 
yachts  approximately  67  feet  in  length. 
Boston.  MA  has  been  designated  as  one 
of  the  port  calls  for  this  event.  The 
sponsor,  Challenge  Business  Limited, 
has  requested  for  Coast  Guard  assistance 
when  the  yachts  line  up  to  begin  the 
race,  and  while  they  are  departing 
Boston  Harbor.  Due  to  the  public 
interest  expected  in  this  event,  and  the 
natural  flow  of  commercial  traffic  a 
safety  zone  n  needed  to  protect  the 
yachts  from  the  hazards  of  collision. 
The  safety  zone  is  in  effect  on  June  29. 
1997,  from  12  p.m.  until  2:30  p.m.  The 
safety  zone  temporarily  closes  all  waters 
of  Boston  Harbor  within  200  yards  of 
the  yachts  while  they  set  up  for  the  race 
and  during  their  departure  of  Boston 
Harbor. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  Febmary  26.  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
Costs  to  the  shipping  industry  from 
these  regulations,  if  any,  will  be  minor 
and  have  no  significant  adverse 
financial  effect  on  vessel  operators. 
Deep  draft  vessel  traffic,  fishing  vessels, 
and  tour  boats  may  experience  minor 
delays  in  departures  or  arrivals  due  to 
the  safety  zone.  In  addition,  due  to  the 
limited  number  and  duration  of  the 
arrivals,  departures  and  harbor  transits, 
the  Coast  Guard  expects  the  economic 
impact  of  this  regulation  to  be  so 
minimal  that  a  Regulatory  Evaluation  is 
unnecessary. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
mle  under  the  principles  and  criteria 
contained  in  Executive  Order  12612. 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  mlemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 
,       For  the  reasons  addressed  under  the 
'  Regulatory  Evaluation  above,  the  Coast 
Guard  finds  that  this  rule  will  not  have 
)  a  significant  impact  on  a  substantial 
number  of  small  entities.  If.  however, 
ybu  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
impact  on  your  business  or 
organization,  please  submit  a  comment 
explaining  why  you  think  it  qualifies 
and  in  what  way  and  to  what  degree  this 
mle  will  economically  affect  it. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  mle  and 
concluded  that,  under  section  2.B.2.e.  of 
Commandant  Instruction  M16475.1B  (as 
revised  by  59  FR  38654,  July  29.  1994), 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  165  as  follows: 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191r 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 


(b)  Effective  Date.  This  regulation 
becomes  effective  on  June  29,  1997. 
from  12:00  p.m.  until  2:30  p.m. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  165.23  of  this 
part,  entry  into  or  movement  within  this 
zone  is  prohibited  unless  authorized  by 
the  COTP  Boston. 

Dated:  June  11. 1997. 
J.J.  O'Brien.  Jr., 

Commander,  U.S.  Coast  Guard,  Acting 
Captain  of  the  Port.  Boston.  Massachusetts. 
[FR  Doc  97-17090  Filed  6-26-97;  10:13  am) 

BILUMG  CODE  4»1fr-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

[CGD01 -97-041] 

RIN2115-AA97 

Safety  Zone:  Macy's  1997  Fourth  of 
July  Fireworks,  East  River,  New  York 

AGENCY:  Coast  Guard.  EXDT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  annual  Macy's  Fourth  of  July 
Fireworks  program  in  New  York  Harbor. 
The  event  will  take  place  on  Friday.  July 
4,  1997,  from  7:30  p.m.  until  11:30  p.m. 
on  the  East  River.  This  safety  zone 
temporarily  closes  a  major  portion  of  the 
East  River  to  vessel  transits. 
EFFECTIVE  DATE:  This  mle  is  effective 
from  7:30  p.m.  until  11:30  p.m.  on  July 
4.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (Junior  Grade)  Dave  Gefell, 
(718)  354--1195,  Waterways 
Management  Division,  Coast  Guard 
Activities  New  York.  212  Coast  Guard 
Drive,  Fort  Wadsworth,  Staten  Island, 
New  York,  10305. 


2.  A  temporary  165.T01-042 
to  read  as  follows: 


is  added     SUPPLEMENTARY  INFORMATION: 


§  165.T01-042    Safety  Zone:  BT  Global 
Challenge  Race,  Boston  Harbor,  MA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Boston  Harbor 
between  a  western  boundary  line  drawn 
from  the  northern  most  pier  of  Rowes 
Wharf  (42''21'27"  N,  07r02'58"  W)  in 
Boston  to  the  southeast  comer  of  Pier  1 
in  East  Boston  (42°21'51"  N,  071°02'32" 
W)  and  an  eastern  boundary  line  drawn 
fi^m  the  northeast  comer  of  the  Boston 
Fish  Pier  in  South  Boston  (42''21'13"  N, 
071"'02'23"  W)  to  the  Cashmans  Dry 
Dock  in  East  Boston  (42°21'39"  N, 
071''02'01"  W)  [Datum:  NAD  1983] 


Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  mlemaking  (NPRM)  was  not 
published  for  this  regulation.  Good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  this  regulation  effective 
less  than  30  days  after  Federal  Register 
publication.  Due  to  the  date  conclusive 
information  regarding  this  event  was 
determined,  there  was  insufficient  time 
to  draft  and  publish  an  NPRM.  Any 
delay  encountered  in  this  regulation's 
effective  date  would  be  contrary  to 
public  interest  since  the  event  is 
intended  for  public  entertainment  and 
immediate  action  is  needed  to  protect 
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the  maritime  public  from  the  hazards 
associated  with  large  amounts  of 
fireworks  exploding  from  four  separate 
barge  locations  in  the  waters  of  the  East 
River. 

Background  and  Purpose 

Macy's  has  submitted  an  Application 
for  Approval  of  Marine  Event  to  hold  a 
fireworks  program  on  the  waters  of  the 
East  River.  This  regulation  establishes  a 
temporary  safety  zone  in  the  waters  of 
the  East  River.  The  safety  zone  includes 
all  waters  of  the  East  River,  shore  to 
shore,  north  of  the  Brooklyn  Bridge,  and 
south  of  a  line  drawn  from  Lawrence 
Point  at  position  40°47'27"  N  latitude, 
073''54'35"  W  longitude,  (NAD  1983).  to 
Stony  Point  at  position  40°47'48"  N 
latitude  073''54'42"  W  longitude  (NAD 
1983),  and  south  of  the  Harlem  River 
Foot  Bridge,  New  York.  This  safety  zone 
area  also  includes  all  waters  of 
Newtown  Creek  west  of  the  Pulaski 
Bascule  Bridge.  No  vessel  may  enter  the 
safety  zone  without  permission  of  the 
Captain  of  the  Port  New  York.  In  order 
to  facilitate  an  orderly  viewing  of  and 
departure  after  the  event,  vessels  will  be 
allowed  to  take  position  within  the  zone 
as  follows:  vessels  less  than  20  meters 
(65.6  feet)  in  length,  carrying  persons  for 
the  sole  purpose  of  viewing  the 
fireworks,  may  take  position  in  the 
northern  area  of  the  zone,  north  of  the 
southern  tip  of  Roosevelt  Island,  and  in 
the  southern  area  of  the  zone,  south  of 
the  Williamsburg  Bridge  at  least  200 
yards  off  the  bulkhead  on  the  west  bank, 
and  in  Newtown  Creek,  east  of  the 
Pulaski  Bascule  Bridge.  Vessels  equal  to 
or  greater  than  20  meters  (65.6  feet)  in 
length,  carrying  persons  for  the  sole 
purpose  of  viewing  the  fireworks 
display,  may  take  position  in  an  area  at 
least  300  yards  off  the  bulkhead  on  the 
west  bank  and  just  off  the  pierhead  faces 
on  the  east  bank  of  the  East  River 
between  the  Williamsburg  Bridge  and  a 
line  drawn  from  East  15th  Street, 
Manhattan,  to  a  point  due  east  on  the 
Brooklyn  shore  north  of  the  entrance  to 
Bushwick  Inlet. 

Once  in  position  within  the  zone,  all 
vessels  must  remain  in  position  until 
released  by  the  Captain  of  the  Port  New 
York.  On  scene  patrol  persormel  will 
monitor  the  number  of  designated 
vessels  taking  position  in  the  viewing 
areas  of  the  zone.  If  it  becomes  apparent 
that  any  additional  spectator  vessels  in 
a  specific  viewing  area  will  create  a 
safety  hazard,  the  patrol  commander 
may  prevent  additional  vessels  from 
entering  into  that  viewing  area.  All 
vessels  must  be  in  their  respective 
viewing  areas  no  later  than  7:30  p.m. 
After  the  event  has  concluded,  and  the 
fireworks  barges  have  safely  relocated 


outside  of  the  main  channel,  vessels 
will  be  allowed  to  depart  by  the  separate 
viewing  area  as  directed  by  patrol 
commander. 

Vessels  not  complying  with  this 
criteria  have  a  significant  potential  to 
create  a  hazardous  condition  in  this  area 
of  the  East  River,  due  in  great  part  to  the 
extremely  strong  currents. 

This  safety  zone  covers  the  minimum 
area  needed  and  imposes  the  minimum 
restrictions  necessary  to  ensure  the 
protection  of  all  vessels  and  the 
fireworks  handlers  aboard  the  barges. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040:  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
This  proposed  safety  zone  temporarily 
closes  a  major  portion  of  the  East  River 
to  vessel  traffic.  There  is  a  regular  flow 
of  traffic  through  this  area;  however, 
due  to  the  limited  duration  of  the  event; 
the  extensive,  advance  advisories  that 
will  be  made  to  allow  the  maritime 
community  to  schedule  transits  before 
and  after  the  event;  the  fact  that  the 
event  is  taking  place  at  a  late  hour;  that 
the  event  has  been  held  for  twenty  years 
in  succession  and  is  therefore 
anticipated  annually,  that  small 
businesses  may  experience  an  increase 
in  revenue  due  to  the  event,  the  fact  that 
the  event  sponsor  has  established  and 
advertised  a  telephone  ■'hotline"  at 
(212)  494-5247  which  waterways  users 
may  call  prior  to  the  event  for  details  of 
the  safety  zone,  the  impact  of  this 
regulation  is  expected  to  be  minimal. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  j-irisdictions 
with  populations  less  than  50,000.  For 
the  reasons  set  forth  in  the  Regulatory 
Evaluation  section  above,  the  Coast 


Guard  expects  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  the  your 
business  or  organization  qualifies  as  a 
small  entity  and  that  the  proposed  rule 
will  have  a  significant  economic  impact 
on  your  business  or  organization,  please 
submit  a  comment  (see  For  Further 
Information  Contact)  explaining  why 
you  think  it  qualifies  and  in  what  way 
and  to  what  degree  this  proposal  will 
economically  affect  it. 

Collection  of  Information 

This  rule  does  not  provide  for  a 
collection  of  information  requirement 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  et  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
temporary  rule  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612  and  has  determined  that  this 
proposal  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that  under  section 
2.B.2.e.(34)  of  Commandant  Instruction 
M16475.1B,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Vessels,  Waterways. 

Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  Part 
165  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-041 
is  added  to  read  as  follows: 

§  165.T01-041  Safety  Zone:  Macy's  1997 
Fourth  of  July  Fireworks,  East  River,  New 
York. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  the  East  River,  shore  to 
shore,  north  of  the  Brooklyn  Bridge,  and 
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south  of  a  line  drawn  from  Lawrence 
Point  (40''47'27"  N  latitude,  073''54'35" 
W  k)ngitude,  NAD  1983)  to  Stony  Point 
(40''47'48"  N  latitude,  073*'54'42"  W 
longtitude,  NAD  1983),  and  south  of  the 
Harlem  River  Foot  Bridge,  New  York. 
This  safety  zone  area  also  includes  all 
waters  of  Newtown  Creek  west  of  the 
Pulaski  Bascule  Bridge. 

(b)  Effective  period.  This  section  is 
effective  from  7:30  p.m.  until  11:30  p.m. 
on  July  4.  1997. 

(c)  Regulations. 

(1)  The  general  regulations  contained 
in  33  CFR  165.23  apply  to  this  safety 
zone. 

(2)  No  vessels  will  be  allowed  to 
transit  the  safety  zone  without 
permission  of  the  Captain  of  the  Port 
New  York. 

(3)  Vessels  may  remain  in  the  safety 
zone  for  the  purpose  of  viewing  the 
event  in  accordance  with  the  following 
preestablished  viewing  areas: 

(i)  Vessels  less  than  20  meters  (65.6 
feet)  in  length,  carrying  persons  for  the 
sole  purpose  of  viewing  the  fireworks 
display  may  take  position  wathin  the 
zone  north  of  the  southern  tip  of 
Roosevelt  Island,  south  of  the 
Williamsburg  Bridge  and  at  least  300 
yards  off  the  bulkhead  on  the  west  bank, 
and  in  the  waters  of  Newtown  Creek, 
east  of  the  Pulaski  Bascule  Bridge. 

(ii)  Vessels  greater  than  20  meters 
(65.6  feet)  in  length,  carrying  persons  for 
the  sole  purpose  of  viewing  the 
fireworks  display  may  take  position 
within  an  area  at  least  300  yards  off  the 
bulkhead  on  the  west  bank  and  just  off 
the  pierhead  faces  on  the  east  bank  of 
the  East  River  between  the  Williamsburg 
Bridge  and  a  line  drawn  from  the  foot 
of  15th  Street.  Manhattan,  to  a  point  due 
east  on  the  Brooklyn  shore  north  of  the 
entrance  to  Bushwick  Inlet. 

(iii)  Vessels  must  be  positioned  in 
their  respective  viewing  areas  within 
the  safety  zone  not  later  than  7:30  p.m. 

(4)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on  scene  patrol  persormel. 
U.S.  Coast  Guard  patrol  personnel 
include  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a'  U.S.  Coast  Guard 
vessel  via  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  June  19,  1997. 

Richard  C.  VUun, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  York. 

|FR  Doc.  97-17088  Filed  6-30-97;  8:45  am] 

BILLiNQ  CODE  4»10-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  Savannah  97-004] 
RIN2115-AA97 

Safety  Zone  Regulations;  Savannah, 
GA 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  These  regulations  are  initiated 
to  remove  33  CFR  Section  165.T96073. 
This  safety  zone  regulation  was 
established  to  protect  vessel  traffic  fix)m 
the  hazards  created  by  the  allision  of  a 
vessel  vfith  the  Savannah  Light  Tower 
and  its  subsequent  destruction.  Since 
the  publishing  of  the  Temporary  Final 
Rule,  the  damaged  container  and  debris 
field  recovery  operations  have  been 
completed.  Therefore,  the  safety  zone  is 
no  longer  necessary. 
EFFECTIVE  DATE:  July  1,  1997. 
FOR  FURThSER  INFORMATION  CONTACT: 
LCDR  Linda  Fagan,  project  officer.  Coast 
Guard  Marine  Safety  Office  Savaimah, 
GA  at  (912)  652-4353. 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  finds  in  accordance  with  5  U.S.C. 
553.  good  cause  exists  for  proceeding 
directly  to  a  final  rule  and  making  this 
rule  effective  in  less  than  30  days.  The 
final  rule  removes  a  temporary  safety 
zone  put  in  place  on  December  5.  1996. 
The  potential  threat  to  mariners  was 
eliminated  after  the  debris  from  the 
tower  was  removed.  Therefore, 
publishing  an  NPRM  or  delaying  the 
effective  date  of  this  final  rule  is 
imnecessary  and  the  Coast  Guard  is 
proceeding  directly  to  final  rule, 
effective  upon  publication  in  the 
Federal  Register. 

Discussion  of  Regulation 

A  temporary  final  rule  was  published 
creating  a  temporary  safety  zone  in  a 
1,000  yard  radius  of  the  Savannah  Light 
Tower  (61  FR  68156;  December  27, 
1996).  The  safety  zone  was  necessary  to 
provide  for  the  safety  of  life  on  the 
navigable  waters  and  protect  salvage 
personnel  engaged  in  recovery 
operations.  Since  the  publishing  of  the 
temporary  rule,  the  recovery  operations 
have  been  completed,  and  the  nde  is  no 
longer  necessary. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 


order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  orc^r.  It  is  not 
significant  under  the  regulatory  policies 
and  procediu«s  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040); 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  final  rule 
cancels  a  safety  zone  regulation  that  was 
only  in  place  until  the  debris  from  the 
Savannah  Island  Light  was  removed. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  rule  will 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
"Small  entities"  include  independently 
owned  and  operated  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632). 

The  Coast  Guard  certifies  under 
section  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.), 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
because  this  rule  only  cancels  a 
temporary  safety  zone  around  the 
Savannah  Island  Light  tower. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.). 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  impUcations  to  warrant  the 
preparation  of  a  Federalism  Assessment 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  act  on  and 
has  determined  pursuant  to  section 
2.B.2  of  Commandant  Instruction 
M16475.1B,  (as  revised  by  59  FR  38654, 
July  29.  1994).  Specifically,  section 
2.B.2.e.(34)(g)  does  not  require  a 
Categorical  Exclusion  Determination 
and  the  preparation  of  an 
Enviroiunental  Analysis  Checklist. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
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requirements,  Security  measures, 
Waterways. 

In  consideration  of  the  foregoing,  the 
Coast  Guard  amends  Subpart  C  of  Part 
165  Title  33,  Code  of  Federal 
Regulations  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  of  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  165.5; 
49CFR  1.46 

§165.196-073    [Removed] 

2.  Section  165.T96-073  is  removed. 
IDated:  February  24,  1997. 

C.E.  Bone, 

Commander.  U.S.  Coast  Guard.  Captain  of 

the  Port. 

(FR  Doc.  97-17066  Filed  6-30-97;  8:45  am] 

BILUNG  COOe  4910-14-M 


DEPARTMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education 

34  CFR  Part  222 
RIN  1810-AA84 

Impact  Aid  Program 

AGENCY:  Department  of  Education. 
ACTION:  Final  regulations. 

summary:  The  Secretary  issues 
regulations  governing  the  hnpact  Aid 
Program  under  title  VIII  of  the 
Elementary  and  Secondary  Education 
Act  of  1965  (ESEA  or  Act),  as  amended 
by  the  Improving  America's  Schools  Act 
of  1994  (lASA).  rhe  program,  in  general, 
provides  assistance  for  maintenance  and 
operations  costs  to  local  educational 
agencies  (LEAs)  that  are  affected  by 
Federal  activities.  These  regulations 
implement  a  number  of  changes  from 
the  previous  Impact  Aid  laws.  Pub.  L. 
81-874  and  Pub.  L.  81-815.  which  were 
repealed  when  title  VIII  of  the  ESEA 
was  enacted,  and  clarify  and  improve 
the  administration  of  the  program.  In 
addition,  these  regulations  make 
technical  amendments  to  implement 
legislative  changes  made  to  title  Vni  of 
the  ESEA  bv  the  Impact  Aid  Technical 
Amendments  of  1996  (Pub.  L.  104-195) 
and  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1997  (Pub.  L.  104- 
201). 

These  regulations  cover  the  following 
subjects:  Apphcation  requirements, 
overpayment  forgiveness  (section  8012 
of  the  Act),  payments  for  Federal 
property  (section  8002  of  the  Act), 
payments  for  children  with  severe 


disabilities  (section  8003(g)  of  the  Act), 
withholding  and  related  procedures  for 
Indian  policies  and  procedures  (sections 
8004(d)(2)  and  8004(e)  (8)  and  (9)  of  the 
Act),  determinations  under  section  8009 
of  the  Act,  and  administrative  hearings 
and  judicial  review  (section  8011  of  the 
Act). 

EFFECTIVE  DATE:  These  regulations  take 
effect  on  July  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  this  part,  please 
contact  Catherine  Schagh.  Telephone: 
(202)  260-3858.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  On 
October  20, 1994,  the  President  signed 
into  law  the  lASA  (Pub.  L.  103-382). 
The  LASA  reauthorized  the  Impact  Aid 
Program  as  title  VUI  of  the  ESEA,  and 
made  a  number  of  changes  to  the 
program.  Under  the  Impact  Aid 
Program,  assistance  is  provided  for 
maintenance  and  operations  costs  to 
LEAs  affected  by  Federal  activities, 
including  the  presence  of  tax-exempt 
Federal  property  and  an  increased 
student  population  due  to  Federal 
property  ownership  or  activities. 

Generally,  in  implementing  the  LASA, 
the  Department  is  issuing  regulations 
only  where  absolutely  necessary,  or  to 
provide  increased  flexibiUty  or  reduce 
burden.  As  a  part  of  that  process,  the 
Secretary  published  in  the  Federal 
Register  on  September  29,  1995,  a  final 
Impact  Aid  regulation  removing 
regulations  that  were  obsolete  due  to 
changes  made  in  the  statute  by  the 
lASA,  or  that  were  unnecessary  because 
they  simply  repeated  statutory 
provisions.  The  Secretary  indicated  in 
those  technical  regulations  that  he 
intended  to  publish  a  notice  of  proposed 
rulemaking  (NRPM)  in  the  future  to 
implement  provisions  of  the  new  law 
that  were  not  included  in  those  final 
regulations,  and  to  make  any 
substantive  changes  that  were  identified 
as  needed  under  the  Secretary's 
reinvention  review. 

On  October  7, 1996,  the  Secretary 
pubhshed  an  NPRM  to  accompUsh 
those  objectives  (61  FR  52564).  These 
final  regulations,  which  contain  the 
following  provisions,  are  substantially 
similar  to  that  NPRM: 

•  In  subpart  A  (General),  existing 
§  222.4  is  amended  to  conform  the  proof 
of  mailing  requirements  to  those 
accepted  imder  other  Department 
programs,  which  do  not  accept  private 
metered  postmarks  or  mail  receipts  that 
are  not  dated  by  the  U.S.  Postal  Service, 


and  new  §§  222.12-222.18  are  added  to 
implement  the  authority  in  section  8012 
of  the  Act  for  forgiveness  of  certain    • 
Impact  Aid  overpayments; 

•  In  subpart  B  (Payments  for  Federal 
Property  under  Section  8002  of  the  Act), 
existing  §  222.22  is  amended  to  provide 
clarification  about  the  treatment  of 
revenues  from  activities  conducted  on 
Federal  property,  and  a  new  §.222.23  is 
added  to  implement  the  new  statutory 
method  for  valuing  Federal  property. 

•  A  new  subpart  F  is  added 
(Payments  to  Local  Educational 
Agencies  for  Children  with  Severe 
Disabilities  under  Section  8003(g)  of  the 
Act— §§222.80-222.85)  to  implement 
the  authority  in  section  8003(g)  for 
supplemental  payments  for  children 
with  severe  disabilities; 

•  In  subpart  G  (Special  Provisions  for 
Local  Educational  Agencies  that  Claim 
Children  Residing  on  Indian  Lands), 
new  §§222.114-222.122  are  added  to 
implement  the  Secretary's  expanded 
enforcement  authority  for  Indian 
policies  6md  procedures  in  sections 
8004(d)(2)  and  8004(e)(8)-(9)  of  the  Act; 

•  In  subpart  J  (Impact  Aid 
Administrative  Hearings  and  Judicial 
Review  under  Section  8011  of  the  Act), 
changes  are  made  to  §§  222.151, 
222.152,  222.157,  and  222.158, 
including,  in  §  222.151,  the  adoption  of 
a  shortened  time  for  filing 
administrative  appeals  (30  days  from 
the  adverse  action,  rather  than  the 
current  60  days)  to  expedite  the 
redistribution  of  recovered 
overpayments  to  all  applicants; 

•  In  subpart  K  (Determinations  under 
section  8009  of  the  Act),  §  222.161  is 
revised  to  implement  new  terms  used  in 
section  8009  of  the  Act,  §222.164  is 
revised  regarding  notification 
procedures  for  a  party  initiating  a 
proceeding,  §  222.164(b)(5)  is  revised  to 
explain  the  Secretary's  flexible 
predetermination  procedures,  and 

§  222.165  is  revised  regarding 
administrative  appeals  of  section  8099 
determinations  to  include,  in  part,  a 
more  expedited  hearing  process. 

In  addition,  the  following  technical 
amendments  are  made.  In  subpart  C, 
§  222.36(b)  (1)  and  (2)  is  amended  to 
conform  to  legislative  changes  in  section 
8003  of  the  Act  made  by  section  376  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1997  (Pub.  L.  104-201). 
Previously,  section  8003(a)(3)  of  the  Act 
provided  that,  for  a  school  district  to  be 
eligible  to  receive  a  payment  for 
federally  connected  children  under 
section  80a3(a)(l)  (F)  or  (G)  (formerly 
identified  as  "civilian  b's"),  those 
children  had  to  number  at  least  2000  in 
average  daily  attendance  (ADA)  and  15 
percent  of  the  school  district's  total 
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ADA.  The  children  described  in 
subparagraph  8003(a)(1)  (F)  or  (G), 
respectively,  are  those  children  who 
reside  on  Federal  property  but  whose 
parents  neither  work  on  Federal 
property  nor  are  on  active  duty  in  the 
military,  or  children  who  do  not  reside 
on  Federal  property  but  reside  with 
civilian  parents  employed  on  Federal 
property  in  the  same  State.  Section 
222.36(b)  (1)  and  (2)  of  the  existing 
regulations  contains  parallel 
requirements.  Effective  for  fiscal  year 
(FY)  1997,  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1997 
modified  the  threshold  eligibility 
requirement  in  section  8003(a)(3)  to 
require  a  school  district's  section 
8003(a)(1)  (F)  and  (G)  children  to 
number  at  least  1000  in  ADA  or  10 
percent  of  the  school  district's  total 
ADA.  A  corresponding  amendment  is 
made  to  §  222.36(b)  (1)  and  (2)  of  these 
final  regulations. 

In  subpart  K,  a  technical  amendment 
is  made  to  conform  §  222.162(a)  to 
legislative  changes  in  section  8009  of 
the  Act  made  by  section  10  of  the 
Impact  Aid  Technical  Amendments  Act 
of  1996  (Pub.  L.  104-195).  Previously, 
section  8009  of  the  Act  specified  that,  to 
be  certified,  a  State  must  have  a 
disparity  percent^e  of  no  more  than  25 
percent  for  FYs  1995,  1996,  and  1997, 
and  no  more  than  20  percent  for  FYs 

1998  and  1999.  Section  222.162  of  the 
existing  regulations  contains  parallel 
requirements.  The  Impact  Aid  Technical 
Amendments  Act  of  1996  modified 
section  8009  of  the  Act  to  continue  the 
25  percent  standard  for  FYs  1998  and 
1999,  rather  than  implement  a  new  20 
percent  standard.  These  final 
regulations  implement  this  change  by 
revising  §  222.162(a)  to  eliminate  the  20 
percent  requirement  for  FYs  1998  and 

1999  because  that  requirement  is  no 
longer  authorized  by  section  8009  of  the 
Act. 

Finally,  for  consistency  purposes,  a 
technical  amendment  is  made  to  remove 
from  the  Impact  Aid  regulations 
unnecessary  citations  to  the  Secretary's 
general  rulemaking  authority  (20  U.S.C. 
1221e-3  and  20  U.S.C.  1221e-3(a)(l)). 

Significant  Changes 

In  addition  to  minor  editorial, 
clarifying,  and  technical  revisions,  the 
following  significant  changes  from  the 
NPRM  are  made  in  these  final 
regulations. 

1.  Sections  222.12-222.18.  The 
regulatory  sections  that  implement  the 
Secretary's  authority  in  section  8012  of 
the  Act  to  forgive  certain  Impact  Aid 
overpayments  are  reorganized  in 
response  to  public  comment  to  make 
them  shorter  and  easier  to  follow.  As  a 


consequence  of  this  reorganization, 
three  new  sections  are  added. 
Substantive  changes  firom  the  NPRM 
concerning  the  overpayment  forgiveness 
provisions  are  described  separately 
below. 

2.  Section  222.16  (§  222.13(c)  in  the 
NPRM).  The  requirements  for 
information  and  documentation  to  be 
submitted  by  LEAs  requesting 
overpayment  forgiveness  are  simplified 
and  changed.  LEAs  will  not  be  required 
to  submit  maximum  local  real  property 
tax  rate  data,  or  data  regarding  the 
equalized  assessed  valuation  of  real 
propeity  per  pupil  (EAVPP).  Instead, 
any  LEA  requesting  forgiveness,  not  just 
LEAs  whose  boundaries  are  the  same  as 
a  Federal  military  installation,  will  be 
required  to  submit  its  average  per  pupil 
expenditure  (APPE)  data,  and  the  APPE 
figure  for  its  State  (in  addition  to  local 
real  property  tax  rate  data  that  most 
LEAs  also  will  submit). 

3.  Section  222.17  (§222.14  in  the 
NPRM).  The  criteria  that  the  Secretary 
will  use  to  determine  what  constitutes 
undue  financial  hardship  and  serious 
harm  to  an  LEA's  educational  program 
are  simplified,  by  reducing  them  to 
three  measures:  The  total  amount  of  the 
LEA's  eligible  overpayments  on  the  date 
of  its  forgiveness  request;  the  LEA's 
local  real  property  tax  rate  in 
comparison  to  the  State  average  local 
real  property  tax  rate;  and  the  LEA's 
APPE  in  comparison  to  the  State  APPE. 
For  LEAs  whose  boundaries  are  the 
same  as  a  Federal  military  installation, 
and  for  other  LEAs  with  no  or  minimal 
local  real  property  tax  revenues  in 
compeirison  to  other  LEAs  in  the  State, 
the  Secretary  will  use  only  an  APPE 
measure  in  addition  to  the  amount  of 
the  LEA's  total  eligible  overpayments. 

4.  Section  222.18  (§222.15  in  the 
NPRM).  The  portion  of  the  total  eligible 
overpayment  that  the  Secretary  may 
forgive  is  increased,  by  raising  the 
carryover  amount  that  is  allowed  before 
repayment  is  required  from  five  percent 
to  10  percent  of  the  LEA's  preceding 
year's  total  current  expenditures. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  to  comment  in  the  NPRM,  the 
Department  received  eight  letters,  which 
were  from  State  and  local  officials  and 
the  National  Association  for  Federally 
Impacted  Schools  (NAFIS).  Several 
commenters  indicated  their  support  of  a 
number  of  aspects  of  the  proposed 
regulations.  Most  of  the  letters 
contained  multiple  comments  and 
addressed  the  proposed  overpayment 
forgiveness  provisions.  An  analysis  of 
the  comments,  and  the  Secretary's 


responses  to  those  comments,  is 
presented  below. 

Clarity  of  Regulations 

Comment:  One  commenter  indicated 
that  the  regulatory  requirements  were 
not  clearly  stated  because  they  refer  to 
numeric  sections  of  the  law  with  which 
most  people  are  unfamiliar,  so  that 
applicants  are  required  to  reread 
sections  of  the  law  to  understand  the 
effect  of  the  regulations.  In  addition,  the 
commenter  stated  that  the  regulations 
would  be  more  understandable  if 
shorter  sections  were  used  and  that  the 
numeric  and  alphabetical  subsection 
labelling  is  confusing. 

Discussion:  In  keeping  with  the 
Administration's  regulatory  reform 
initiatives,  the  Department  is  committed 
to  reducing  the  volume  of  regulations. 
Thus,  for  example,  the  Department  often 
avoids  repeating  in  regulations  those 
provisions  of  law  that  are  clear  in  their 
statutory  form.  While  acknowledging 
that  this  policy  may  require  a  reader  to 
refer  to  two  documents,  rather  than  one. 
the  Department  believes  that  the 
benefits  of  this  approach  outweigh  any 
disadvantage  with  respect  to  the  Impact 
Aid  regulations. 

Applicants  for  Federal  financial 
assistance  under  a  particular  program 
are  urged  to  familiarize  themselves  with 
the  statute  governing  that  program,  as 
well  as  the  regulations.  Copies  of  the 
current  Impact  Aid  statute  are  available 
upon  request  from  the  Department's 
Impact  Aid  Program  office.  In  addition, 
a  citation  to  the  portion  of  the  Impact 
Aid  law,  as  published  in  the  United 
States  Code,  relating  to  each  regulation 
follows  each  section  of  the  program 
regulations.  An  applicant  needing 
clarification  of  a  regulatory  or  statutory 
requirement  is  invited  to  communicate 
with  the  departmental  representative 
listed  in  this  preamble  under  the 
heading  "For  Further  Information 
Contact." 

In  preparing  regulations  and  other 
documents  for  publication  in  the 
Federal  Register,  the  Department 
adheres  to  requirements  prescril)ed  by 
the  Office  of  the  Federal  Register.  These 
requirements — applied  uniformly  to  all 
Federal  Departments  and  Agencies — 
govern  such  matters  as  the  lettering  and 
numbering  of  paragraphs,  the  order  of 
that  lettering  and  numbering,  and 
indentation  of  paragraphs.  The 
Department  has  submitted  a  copy  of  this 
comment  to  the  Office  of  the  Federal 
Register  for  the  information  and  use  of 
that  Office. 

Subject  to  the  Federal  Register 
requirements,  the  Department's  policy  is 
to  draft  regulatory  sections  that  are 
short,  clear,  and  as  readable  as  possible. 
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As  a  part  of  this  policy,  on  September 
29,  1995.  the  Secretary  published 
comprehensive  final  regulations  for  the 
Impact  Aid  Program  that  reorganized 
and  streamlined  the  existing  regulations 
to  be  logically  organized,  clearly  stated, 
and  easier  to  use.  These  final 
regulations  are  designed  to  fit  into  that 
streamlined  reorganization.  In  addition, 
changes  have  been  made  in  the 
overpayment  forgiveness  provisions  of 
this  final  regulation  (§§  222.12-222.18) 
to  shorten  and  simplify  those  individual 
regulatory  sections. 

Changes:  The  overpayment 
forgiveness  provisions  (originally 
§§  222.12-222.15  in  the  NPRM)  have 
been  reorganized  to  shorten  individual 
regulatory  sections,  resulting  in  the 
addition  of  three  new  sections  (now 
§§  222.12-222.18).  The  regulatory 
language  also  has  been  simplified  and 
condensed  where  possible. 

Subpart  A — General 

Application  Filing  Requirements 
(§222.4) 

Comment:  One  commenter  believed 
that  not  being  able  to  use  private 
metered  postmarks  for  applications  will 
cause  unnecessary  hardship  to  districts 
and  discriminate  against  law-abiding 
districts  for  the  misuse  of  a  few  other 
districts  that,  in  any  event,  already  are 
regulated  by  the  U.S.  Postal  Service. 
Another  commenter  agreed  with  the 
Departments  proposal  not  to  accept 
private  metered  postmarks. 

Discussion:  Changing  to  a  proof  of 
mailing  standard  that  does  not  accept 
private  metered  postmarks  or  mail 
receipts  that  are  not  dated  by  the  U.S. 
Postal  Service  is  consistent  with  the 
standards  of  other  Department 
programs.  Although  the  U.S.  Postal 
Service  does  regulate  in  this  area,  the 
Impact  Aid  Program  has  received 
applications  in  the  past  with  private 
postmark  dates  that  were  manipulated 
without  detection  by  the  U.S.  Postal 
Service.  This  regulation  does  not 
prohibit  districts  from  using  private 
meter  postage  for  mailing  applications. 
Rather,  the  purpose  of  the  provision  is 
to  ensure  that  districts  are  aware  that 
private  meter  postage  alone  will  not  be 
sufficient  proof  of  mailing  should 
application  receipt  issues  arise  after  a 
deadline  has  passed. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  Department  accept  electronic 
mail  as  an  alternative  means  of 
application  receipt. 

Discussion:  As  a  goal,  the  Department 
strongly  supports  electronic 
transmission  as  an  alternative  means  of 
submitting  an  application  for  Federal 


financial  assistance,  and  has  begun 
investigating  appropriate  methods  and 
necessary  technology  support  systems  to 
accomplish  that  objective  on  a 
Department-wide  basis.  As  part  of  this 
process,  the  Department  is  participating 
in  an  interagency  working  group  on  the 
issue,  and  currently  uses  electronic 
transmission  and  receipt  for  documents 
in  several  areas,  including  small 
purchase  contracts  and  data 
transmission  for  postsecondary 
education  grants.  At  this  time  the 
Department  is  not  able  to  accept  Impact 
Aid  applications  that  have  been 
transmitted  electronically,  but  continues 
to  move  ahead  on  this  matter  to  prepare 
for  future  acceptance  of  electronic 
submissions. 
Changes:  None. 

Overpayment  Forgiveness  Provisions 
(§§  222.12-222.15  in  the  NPRM; 
§  222.12-222.18  in  these  final 
regulations) 

General. 

Comment:  One  commenter,  an  LEA, 
believed  that  it  was  not  affected  by  the 
overpayment  forgiveness  provisions 
because  the  district  was  in  an  equalized 
State  that  reduced  State  aid  by  an 
amount  equal  to  100  percent  of  the 
district's  Impact  Aid. 

Discussion:  Even  if  an  LEA's  State  aid 
were  reduced  by  an  amount  equal  to  100 
percent  of  the  LEA's  Impact  Aid 
payment,  it  could  benefit  from  the 
overpayment  forgiveness  provisions. 
This  is  because,  unless  its  overpayment 
were  forgiven,  the  LEA  would  still  be 
responsible  for  repayment  to  the  Federal 
Government  of  any  Federal  funds 
received  by  the  district  for  which  the 
district  was  not  eligible. 

Moreover,  when  making  reductions  in 
State  aid,  States  that  are  certified  as 
equalized  States  qualified  to  make 
reductions  in  State  aid  under  section 
8009(b)  of  the  Act  are  required  to  set 
aside  and  not  consider  certain  of  an 
LEA's  Impact  Aid  receipts,  including 
funds  under  section  8003(f)  for  heavily 
impacted  districts.  See  section 
8009(d)(1)(B)  of  the  Act  and  34  CFR 
222.161(a)(l)(iii)  and  222.163.  The  most 
recent  data  available  to  the  Department 
from  the  commenter's  State  indicate  that 
the  State  is  properly  setting  aside  the 
appropriate  categories  and  amounts  of 
Impact  Aid  and  that  a  reduction  in  State 
aid  equal  to  less  than  100  percent  of  the 
commenter's  Impact  Aid  was  in  fact 
made.  Reductions  in  excess  of  the 
amounts  authorized  in  section 
8009(d)(1)(B)  of  the  Act  and  34  CFR 
222.161(a)(l)(iii)  and  222.163  would  be 
unlawful. 

Changes:  None. 


Comment:  One  commenter  stated  that 
the  proposed  overpayment  forgiveness 
provisions  are  too  strict,  and  that  no 
repayment  should  be  sought  if  the 
overpayment  was  due  to  the  error  of  the 
Department  or  the  State  educational 
agency,  particularly  if  the  error 
concerned  local  contribution  rates 
(LCRs). 

In  addition,  the  commenter  believed 
that  overpayments  should  be  forgiven  in 
full  if  the  Department  did  not  discover 
the  error  in  the  same  fiscal  year  in 
which  the  affected  payment  was  made. 
In  particular,  the  commenter  believed 
that  the  Department  should  review 
claims  for  federally  connected  children 
with  disabilities  promptly  to  catch  any 
errors  made  by  school  districts  in  their 
claims  of  those  children. 

Discussicm:  The  proposed 
overpayment  forgiveness  provisions  ■ 
include  flexibility  for  the  Secretary  to 
forgive  an  overpayment  in  whole  if  the 
Secreteuy  determines  on  a  case-by-case 
basis  that  repayment  would  be 
manifestly  unjust  (§§  222.13(a)(2)(ii)  and 
222.15(a)(2)  in  the  NPRM; 
§§  222.14(c)(2)  and  222.18(a)(2)  in  the 
final  regulations).  As  indicated  in  the 
preamble  to  the  NPRM  (61  FR  52566), 
the  Secretary  anticipates  that  this 
special  provision  will  be  used  only  on 
the  rare  occasion  when  an  overpayment 
was  due  to  an  error  on  the  peul  of  the 
Department  that  an  LEA  could  not 
reasonably  be  expected  to  identify  and 
report.  An  example  of  a  rare  occasion 
when  this  paragraph  would  apply  is  a 
case  in  which  a  calculation  of  an  LEA's 
payment  was  made  by  the  Department 
using  the  wrong  LCR  and  the  LEA  could 
not  have  known  that  the  LCR  was  too 
high. 

Because  payments  based  upon 
federally  coimected  children  under 
section  8003  of  the  Act  now  are  based 
upon  preceding  year  student  count  data, 
the  Impact  Aid  Program  normally  would 
have  time  to  discover  any  errors  in  those 
reported  student  counts  before  making 
payments  based  upon  those  children. 
However,  because  the  Department 
cannot  verify  the  data  in  every 
application  each  year  prior  to  making 
payments,  it  is  important  that  applicants 
carefully  read  and  follow  the 
application  instructions  to  ensure  that 
only  eligible  federally  connected 
children,  including  eligible  federally 
connected  children  with  disabilities,  are 
included  in  their  student  counts. 

Changes:  None. 

Comment:  One  commenter  stated  that 
the  overpayment  forgiveness  provisions 
should  not  be  applied  retroactively,  and 
that  forgiveness  requests  filed  before  the 
effective  date  of  the  final  regulations 
should  be  considered  only  under  the 
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provisions  of  the  law  in  effect  at  the 
time  the  request  was  filed. 

Discussion:  In  reauthorizing  the 
Impact  Aid  Program,  Congress  provided 
authority  to  the  Secretary  to  forgive 
overpayments  owed  by  LEAs  when  it 
enacted  section  8012  of  the  Act.  This 
unique  and  limited  authority  requires, 
by  its  very  nature,  the  careful  balancing 
of  competing  interests  of  Impact  Aid 
recipients.  The  competing  interests 
involved  in  deciding  overpayment 
forgiveness  requests  specifically  noted 
by  the  Secretary  in  the  preamble  to  the 
NPRM  are  the  interests  of  the  districts 
applying  for  forgiveness  and  the 
interests  of  those  applicants  eligible  for 
redistribution  of  the  overpaid  Impact 
Aid  funds.  Rather  than  undertake  the 
difficult  balancing  of  these  competing 
interests  solely  on  the  basis  of  statutory 
authority  that  lacks  specific  measures, 
and  in  a  hasty  and  relatively 
uninformed  manner,  the  Secretary 
through  this  rulemaking  proceeding 
sought  to  obtain  information  and  views 
from  all  of  the  affected  parties  about 
how  best  to  implement  the  new 
legislation. 

The  appropriateness  of  seeking 
comments  on  this  unprecedented 
authority  is  reflected  in  the  facts  that  the 
proposed  overpayment  forgiveness 
provisions  garnered  more  public 
comments  than  the  other  provisions  of 
the  NPRM  and  that  the  Secretary  has 
made  significant  changes  as  a  result  of 
those  comments.  Deciding  overpayment 
forgiveness  requests  solely  on  the  basis 
of  the  statute  without  regard  to  the 
information  and  views  expressed  during 
the  rulemaking  proceeding  would,  in 
the  Secretary's  view,  result  in 
uninformed  and  inappropriate  decisions 
being  made  without  the  benefit  of  the 
knowledge  acquired  in  the  rulemaking 
proceeding. 

The  Secretary  has  received  a  number 
of  overpayment  forgiveness  requests, 
both  before  and  after  the  statutory 
authority  was  enacted.  For  reasons  of 
fairness,  the  Secretary  concludes  that  it 
would  be  inappropriate  to  subject  some 
overpayment  requests  to  the  statutory 
standard  without  benefit  of 
implementing  regulations,  but  consider 
other  overpayment  requests  under  the 
more  fully  developed  standards. 
Therefore,  all  of  those  requests  will  be 
decided  using  the  same  consistent  and 
uniform  measures  that  are  published  in 
these  final  regulations. 

Changes:  None. 

"Manifestly  Unjust"  Provision 

(§222..13(a)(2)(ii)  in  the  NPRM; 

§  222.i4(c)(2)  in  the  final  regulaUons) 

Comment:  One  commenter  stated  that 
the  manifestly  unjust  provision  is  too 


vague  and  needs  clarification  as  to  the 
types  of  Department  errors  that  are 
covered  and  how  the  Department  will 
determine  what  overpayments  qualify 
under  that  special  provision. 

Discussion:  The  special  provision  that 
allows  the  Secretary  to  forgive  an 
overpayment  if  it  is  determined,  on  a 
case-by-case  basis,  that  the  repayment 
would  be  "manifestly  unjust,"  is 
designed  to  allow  the  Secretary 
flexibility  to  forgive  overpayments 
caused  by  Department  error  in  future 
unanticipated  situations.  It  would  defeat 
the  flexible  nature  of  this  provision  to 
speculate  about  the  possible  situations 
that  might  occur  and  limit  its 
applicability  to  those  situations.  As  the 
Secretary  indicated  in  the  preamble  to 
the  NPRM,  however,  the  Secretary 
anticipates  applying  this  provision  only 
on  the  rare  occasion  in  which  an  LEA 
could  not  reasonably  be  expected  to 
identify  and  report  the  overpayment 
when  it  is  made. 

Changes:  None. 

Filing  Deadlines  (§  222.13Cb)  in  the 
NPRM;  §  222.14  (a)  and  (b)  in  the  final 
regulations) 

Comment:  One  conunenter  stated  that 
the  time  limit  for  filing  a  forgiveness 
request  should  be  changed  from  30  to  60 
days  because  of  the  slow  receipt  of  mail 
by  rural  Indian  school  districts.  The 
commenter  believed  that  30  days  would 
not  give  these  districts  sufficient  time  to 
prepare  a  reply  and  submit  the  required 
supporting  documentation. 

Discussion:  The  time  limit  for  filing  a 
forgiveness  request  is  determined  for  all 
school  districts  from  their  date  of 
receipt  of  the  overpayment  notice,  not 
from  the  date  of  mailing  of  that 
document.  Therefore,  differences  in  the 
length  of  time  that  it  takes  for  various 
school  districts  to  receive  the 
overpayment  notices  should  not  affect 
the  amount  of  time  available  to  respond 
with  an  overpayment  forgiveness 
request.  The  Secretary  believes  that  30 
days  is  a  reasonable  amount  of  time  to 
allow  for  a  school  district  to  submit  a 
foi^iveness  request.  If  that  is  not 
sufficient  time  for  the  districts  eilso  to 
gather  the  required  supporting 
documentation,  the  regulations  allow  a 
district  to  request  an  extension  of  time 
for  the  submission  of  that  information 
(§  222.13(b)(3)  in  the  NPRM;  §  222.1.4(b) 
in  the  final  regulations). 

Changes:  None. 

Required  Information  and 
Documentation  (§  222.13(c)  in  the 
NPRM;  §  222.16  in  the  final  regulaUons) 

Comment:  One  commenter  stated  that 
per  pupil  expenditure  (PPE)  data  should 
be  required  from  all  school  districts. 


rather  than  just  from  school  districts 
with  boundaries  that  are  the  same  as  a 
Federal  military  installation 
("coterminous"  districts).  Another 
commenter  believed  that  PPE  data 
should  be  treated  similarly  for 
coterminous  school  districts  as  for  other 
school  districts  that  have  real  property 
taxing  authority.  To  accomplish  this 
result,  the  commenter  believed  that  PPE 
data  for  coterminous  districts  must 
exclude  certain  expenditures  such  as 
repair,  renovation,  and  building 
maintenance  to  Federal  buildings, 
expenditures  for  construction  of  new 
buildings,  school  bus  purchases,  and 
capital  outlay,  because  a  "taxing  LEA  ' 
could  fund  those  expenditures  through 
bonded  debt  that  would  not  be  included 
in  its  PPE  fig\ire. 

Discussion:  The  Secretary  agrees  that 
the  PPE  figure  is  a  good  measure  (in 
addition  to  others)  to  use  for  all  school 
districts  in  determining  whether  a 
district  has  the  fiscal  capacity  to  repay 
an  overpayment.  Therefore,  as  discussed 
below,  changes  have  been  made  in  the 
standards  that  the  Secretary  will  apply 
to  determine  whether  repayment  of  an 
overpayment  would  cause  undue 
financial  hardship  and  serious  harm  to 
a  district's  educational  program.  A 
corresponding  change  has  been  made  in 
the  data  that  an_LEA  is  required  to 
submit,  to  require  every  LEA  requesting 
forgiveness  to  submit  its  average  PPE 
(APPE)  data  and  the  APPE  figure  for  its 
State. 

The  same  definition  of  APPE  for  an 
LEA,  which  is  based  upon  the  definition 
of  "current  expenditures"  as  defined  in 
section  8013  of  the  Act,  applies  to  all 
school  districts,  and  excludes  capital 
outlay  expenditures.  Thus,  if  a 
coterminous  school  district  has 
extensive  repair  or  renovation  costs, 
those  costs  likely  would  be  classified  as 
capital  outlay  expenditures  and 
excluded  from  the  district's  current 
expenditures  (and  its  APPE),  whether  or 
not  they  are  funded  through  debt 
service.  Likewise,  the  purchase  of 
replacement  equipment,  such  as  school 
buses,  is  treated  as  a  capital  ouUay  and 
excluded  from  current  expenditures  and 
APPE  figures  if  the  State  treats  those 
purchases  as  a  capital  outlay. 

Changes:  A  change  is  made  to  require 
all  LEAs  requesting  overpayment 
forgiveness  to  submit  APPE  data  for  the 
preceding  year,  rather  than  requiring 
only  coterminous  districts  to  submit 
those  data. 

Comment:  One  commenter  stated  that 
the  Secretary  should  not  require  LEAs  to 
submit  information  about  a  State's 
maximum  local  real  property  tax  rate  or 
the  equalized  assessed  valuation  of  real 
property  per  pupil  (EAVPP).  because 
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that  information  should  not  be  used  to 
determine  whether  repayment  of  an 
overpayment  would  cause  undue 
financial  hardship  and  serious  harm  to 
an  LEA's  educational  program. 

Discussion:  The  Secretary  has  decided 
to  use  standards  other  than  a  State's 
maximum  local  real  property  tax  rate 
and  a  district's  EAVPP  in  determining 
whether  the  district  has  the  fiscal 
capacity  to  repay  an  overpayment,  and, 
as  discussed  below,  will  not  apply  these 
measures  to  determine  whether 
repayment  of  an  overpayment  would 
cause  undue  financial  hardship  amd 
serious  harm  to  a  district's  educational 
program.  Accordingly,  LEAs  will  not  be 
required  to  submit  data  on  these 
measures. 

Changes:  A  change  has  been  made  by 
removing  the  requirement  that  an  LEA 
requesting  overpayment  forgiveness 
must  submit  State  maximum  local  real 
property  tax  rate  and  EAVPP  data 
(§  222.13(c)(1)  (iii)  and  (v)  in  the  NfPRM; 
§  222.16(a)  in  the  final  regulations). 

Determination  of  Undue  Financial 
Hardship  and  Serious  Harm  to  an  LEA's 
Educational  Program  (§  222.14  in  the 
NPRM;  §  222.17  in  the  final  regulations) 

Comment:  Two  commenters  believed 
that  the  Secretary  should  change  the 
measures  used  to  determine  undue 
financial  hardship  and  serious  harm  to 
an  LEA's  educational  program  by 
removing  the  Slate  maximum  local  real 
property  tax  rate  and  EAVPP  measures, 
and  using  instead  a  State  average  local 
real  property  tax  rate  measure  and  a  PPE 
measure.  One  of  those  commenters 
stated  that  a  State  maximum  tax  rate 
measure  was  not  a  good  indicator  of 
local  effort  because  an  LEA  might  be 
levying  a  tax  rate  significantly  above  the 
State  average,  but  still  fail  to  be  at  90 
percent  of  the  State  maximum.  In 
addition,  that  commenter  indicated  that 
the  State  maximum  measure  should  not 
be  used  because  annual  changes  by  the 
State  to  that  measure  could  result  in 
arbitrary  results,  and  State  limitations 
on  tax  increases  could  prohibit  LEAs 
from  being  able  to  raise  their  tax  levies 
sufficiently  to  meet  the  standard.  The 
second  commenter  also  believed  that 
the  State  maximum  measure  would 
unfairly  affect  Indian  districts  that  did 
not  have  a  sufficient  tax  base  or  number 
of  taxpayers  to  absorb  a  large  tax 
increase. 

As  an  alternative,  both  of  these 
commenters  suggested  using  a  State 
average  tax  rate  measure  for  all  LEAs, 
instead  of  for  coterminous  districts  only, 
because  it  would  be  a  more  consistent 
standard  nationwide  and  a  better 
measure  of  local  effort.  One  of  these 
commenters  believed  that  it  would  be 


reasonable  to  consider  that  an  LEA  had 
met  the  standard  if  the  LEA  were 
levying  a  local  real  property  tax  that  was 
at  least  90  percent  of  the  State  average 
local  real  property  tax  rate.  A  third 
commenter  stated,  however,  that  the 
State  average  local  real  property  tax  rate, 
although  it  can  be  calculated,  is  not  a 
good  measure  for  "unequalized"  States 
such  as  New  York,  and  that  a  "local 
contribution  rate"  measure  should  be 
used  instead. 

Finally,  two  conunenters  believed  that 
the  EAVPP  standard  should  be 
eliminated  because  it  is  too  subject  to 
manipulation,  and  is  not  a  good 
measure  of  an  LEA's  financial  capacity 
because  it  ignores  other  available 
revenues.  If  the  EAVPP  standard  were 
retained,  one  of  the  commenters 
believed  that  some  consideration  also 
should  be  given  to  other  financial 
resources  of  an  LEA  because  some 
States  make  adjustments  in  State  aid  for 
LEAs  with  a  low  EAVPP. 

The  commenters  suggested  as  a 
substitute  for  EAVPP  that,  in  addition  to 
the  tax  rate  standard,  a  lower- than- 
average  PPE  standard  generally  should 
be  applied,  and  that  the  Secretary  also 
should  consider  an  LEA's  ability  to  raise 
additional  revenues  by  increasing  its 
local  real  property  tax  levy. 

For  coterminous  districts,  one 
commenter  agreed  with  the  NPRM 
provision  that  the  PPE  standard  would 
be  met  if  the  LEA's  APPE  was  no  more 
than  125  percent  of  the  State  APPE. 
That  commenter  indicated  that  the  same 
standard  should  be  extended  as  well  to 
heavily  impacted  Indian  lands  LEAs 
with  little  local  real  property  tax 
revenue  capacity.  In  addition,  that 
commenter  suggested  that,  for  those 
special  districts,  the  Secretary  should 
retain  the  flexibility  to  adjust  the  tax 
rate  percentage,  or  waive  it  altogether,  if 
the  Secretary  believed  that  the 
educational  program  of  the  district 
otherwise  would  suffer. 

Discussion:  The  Secretary  agrees  with 
the  importance  of  using  uniform  and 
consistent  measures  that  can  be  applied 
nationwide,  and  therefore  eliminates  the 
State  maximum  tax  rate  measure  in 
these  final  regulations  because  only 
some  States  have  maximum  tax  rates. 
The  Secretary  also  agrees  with  the 
importance  of  considering  all  sources  of 
revenue,  and  therefore  eliminates  the 
EAVPP  measure.  In  addition,  the 
Secretary  agrees  that  good  measures  of 
an  LEA's  fiscal  capacity  are  the  LEA's 
local  effort  as  measured  by  its  local  real 
property  tax  rate  in  comparison  to  the 
State  average,  and  its  per  pupil 
expenditures  in  comparison  to  the  State 
average,  and  therefore  generally  adopts 
those  measures,  combined  with  a 


minimum  eligible  overpayment  balance, 
to  determine  whether  repayment  would 
result  in  undue  financial  hardship  and 
serious  harm  to  an  LEA's  educational 
program. 

The  Secretary  also  agrees,  however, 
that  it  would  be  unfair  to  impose  a  local 
effort  measure  on  districts  that  have  no 
or  little  ability  to  raise  local  real 
property  tax  revenues  in  comparison 
with  other  LEAs  in  their  State. 
Therefore,  for  all  of  those  districts,  the 
Secretary  eliminates  in  these  final 
regulations  the  use  of  a  local  effort 
measure,  and  will  use  instead  the  PPE 
measure  that  was  proposed  in  the 
NPRM  for  coterminous  districts  (in 
addition  to  a  minimum  eligible 
overpayment  balance).  That  PPE 
measure  is  that  the  LEA's  APPE  for  the 
preceding  year  is  no  more  than  125 
percent  of  the  State  APPE. 

The  Secretary  does  not  believe  that  a 
local  contribution  rate  measure  is  an 
appropriate  substitute  for  a  local  real 
property  tax  rate  measure.  For  States  in 
which  tax  rates  are  "unequalized" 
among  school  districts,  the  Secretary 
expects  the  State  to  equalize  those  rates 
before  calculating  a  State  average  local 
real  property  tax  rate  in  order  to  remove 
any  distortion  of  the  resulting  average. 

Finally,  the  Secretary  agrees  that  it 
also  would  be  a  good  measure  of  an 
LEA's  fiscal  capacity  to  consider  the 
amount  of  additional  revenues  that 
could  be  raised  by  the  LEA  through  an 
increase  in  taxes.  However,  that 
measure  is  not  being  adopted  in  these 
final  regulations  because  it  may  not  be 
possible  to  apply  it  consistently  across 
States.  The  Department  also  believes 
that  its  application  would  impose  a 
significant  administrative  burden  on 
some  LEAs  and  States,  and  on  the 
Federal  Government. 

Changes:  The  State  maximum  local 
real  property  tax  rate  and  EAVPP 
measures  of  fiscal  burden  are 
eliminated,  and  the  following  three 
measures  adopted  for  all  LEAs  except 
those  with  no  or  little  local  real  property 
tax  revenues:  (1)  The  LEA's  eligible 
overpayments  on  the  date  of  its  request 
must  total  at  least  $10,000;  (2)  the  LEA's 
local  real  property  tax  rate  for  current 
expenditures  for  the  preceding  year 
must  be  equal  to  or  above  the  State 
average;  and  (3)  the  LEA's  APPE  for  the 
preceding  year  must  be  less  than  the 
State  APPE.  The  measure  for 
coterminous  LEAs  is  extended  to  apply 
as  well  to  other  LEAs  with  no  or 
minimal  local  real  property  tax 
revenues.  That  standard  (in  addition  to 
the  total  overpayment  amount  equalling 
or  exceeding  $10,000)  is  that  the  LEA's 
APPE  for  the  preceding  fiscal  year  does 
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not  exceed  125  percent  of  the  State 
APPE. 

Amount  Forgiven  (§  222.15  in  the 
NPRM;  §222.18  in  the  final  regulations) 

Comment:  The  NPRM  proposed  to 
determine  the  amount  of  the 
overpayment  to  be  forgiven  depending 
on  the  amount  of  an  LEA's  closing 
balance  the  previous  year  in  comparison 
with  its  previous  year's  total  current 
expenditures  (TCE).  In  cases  where  an 
LEA's  carryover  was  more  than  five 
percent  of  its  previous  year's  TCE,  the 
NPRM  provided  that  the  LEA  would 
repay  all  or  a  portion  of  the 
overpayment.  One  commenter  stated 
that,  for  LEAs  with  strict  State  budget 
limits  that  are  required  to  use  closing 
balances  to  fund  override  expenditures 
because  they  have  very  few  taxpayers, 
the  Secretary  in  determining  the 
overpayment  amount  to  be  forgiven 
should  remove  from  the  carryover 
balance  the  portion  of  that  balance 
needed  to  fund  the  override 
expenditures. 

■Pwo  commenters  believed  that  a  five 
percent  carryover  was  too  small,  and 
that  the  allowed  carryover  should  be 
increased  to  25  percent  to  allow  LEAs 
a  cash  reserve  to  cover  three  months 
operating  expenses.  In  addition,  one  of 
those  commenters  indicated  that,  in 
determining  the  amount  to  be  forgiven, 
the  Secretary  should  adopt  a  method 
that  takes  into  consideration  an  LEA's 
ability  to  raise  taxes  to  repay  the  debt. 
Under  the  proposed  method  suggested 
by  that  comment,  all  eligible  LEAs 
would  repay  the  amount  by  which  their 
closing  balance  exceeded  25  percent  of 
the  previous  year's  total  current 
expenditures,  and,  in  addition,  all  LEAs 
would  repay  the  lesser  of  the  amount  of 
local  revenue  that  could  be  raised  with 
(1)  a  five  percent  tax  increase,  or  (2)  the 
maximum  tax  rate  increase  that  legally 
could  have  been  adopted. 

Discussion:  As  noted  in  the  preamble 
to  the  NPRM,  the  basis  for  using  an 
LEA's  closing  balance,  as  expressed  as 
a  percentage  of  TCE,  to  demarcate  the 
extent  of  forgiveness  for  eligible 
overpayments  was  intended  to  provide 
LEAs  with  reasonable  minimal  amounts 
to  allow  for  the  transition  from  one 
fiscal  year  to  the  next.  In  light  of  this 
limited  purpose,  the  Secretary  proposed 
the  level  of  five  percent  of  TCE.  In 
response  to  comments  that  a  sufficient 
cash  reserve  should  be  provided  for  a 
longer  transitional  period,  however,  the 
Secretary  is  increasing  the  size  of  the 
permitted  reserve  to  10  percent.  While 
the  Secretary  considers  this  substantial 
enlargement  of  the  permitted  reserve  to 
be  consistent  with  the  stated  purpose,  a 
further  increase  in  the  allowable 


carryover  reserve  to  one  that  might  be 
sufficient  for  a  period  of  up  to  three 
months — one  full  quarter — would  be 
inappropriate  for  the  limited 
transitional  purpose  of  this  provision. 

No  special  provision  has  been  made 
in  these  final  regulations  for  LEAs  that 
use  ending  balances  to  fund  override 
expenditures  in  States  with  budget 
limits.  As  noted,  the  purpose  of  this 
provision  is  to  provide  for  a  transition 
from  one  fiscal  year  to  another.  Creating" 
an  exception  allowing  larger  reserves 
solely  for  LEAs  that  fund  subsequent 
year  operations  through  overrides 
funded  with  ending  balances  would  not 
be  consistent  with  the  purpose  of  the 
provision,  and  would  be  unfair  to  other 
LEAs  that  are  not  subject  to  budget 
limits  but  nonetheless  use  their  ending 
balances  to  fund  operations  in  the 
ensuing  year.  In  addition,  the  Secretary 
believes  that  the  doubling  in  size  of  the 
allowable  carryover  reserv'e  should  help 
address  the  concerns  of  any  district  that 
uses  ending  balances  to  fund  override 
spending. 

Finally,  the  allowable  carryover 
reserve  is  considered  only  in 
determining  the  amount  of  the 
overpayment  that  will  be  forgiven.  The 
Secretary  would  not  expect  every 
district  to  use  all  of  its  closing  balance 
in  excess  of  the  allowable  cash  reserve 
to  satisfy  immediately  the  unforgiven 
portion  of  its  overpayments.  As  has 
been  the  practice  in  the  past,  in 
appropriate  cases,  repayment  may  be 
made  through  administrative  offset,  or  a 
repayment  schedule  can  be  negotiated 
to  provide  for  repayment  over  time  so  as 
not  to  disrupt  the  educational  services 
provided  by  the  LEA. 

Changes:  The  allowed  carryover 
amount,  in  determining  how  much  of 
the  eligible  overpayments  are  forgiven, 
is  increased  from  five  percent  to  10 
percent  of  the  previous  year's  total 
current  expenditures. 

Subpart  F — Payments  to  Local 
Educational  Agencies  for  Children  With 
Severe  Disabilities  Under  Section 
8003(g)  of  the  Act 

Definitions  (§  222.80) 

Comment:  Two  commenters  indicated 
that  the  regulations  should  include  a 
definition  of  the  statutory  term 
"compassionate  post  assignment,"  and 
that  the  definition  of  the  term  should  be 
obtained  from  the  Department  of 
Defense.  One  of  those  commenters 
suggested  that,  absent  a  definition  from 
the  Department  of  Defense,  the 
Department  should  consider  defining 
the  term  based  upon  the  enrollment  of 
military  students  with  disabilities. 
Specifically,  the  commenter  suggested 


that  the  terra  could  be  defined  as 
meaning  an  assignment  to  any  LEA  with 
an  enrollment  of  children  with 
disabilities  that  exceeds  the  State 
average,  and  where  at  least  25  percent 
of  those  children  are  military 
dependents. 

Discussion:  As  stated  in  the  NPRM. 
the  Department  has  been  unable  to 
obtain  a  standard  definition  of  the  term 
"compassionate  post  assignment."  In 
the  absence  of  a  standard  or  official 
definition  of  the  term  in  Department  of 
Defense  statutes,  regulations,  or  other 
official  policy  guidance,  the  Department 
has  determined  that  it  would  be 
inappropriate  to  develop  its  own 
definition  of  the  term.  The  conunenter's 
suggested  definition  of  the  term  as  any 
LEA  with  an  above-State  average 
enrollment  of  children  with  disabilities, 
25  percent  of  whom  are  military 
dependents,  may  in  practical  effect 
exclude  some  LEAs  that  do  not  meet  the 
commenter's  standard,  but  that  do  meet 
the  section  8003(g)  statutory  standard  of 
serving  two  or  more  severely  disabled 
students  who  each  have  a  parent  in  the 
uniformed  services.  For  this  reason,  the 
Department  believes  that  it  would  be 
inappropriate  to  adopt  the  commenter's 
suggestion. 

Changes:  None. 

Subpart  G — Special  Provisions  for  Local 
Educational  Agencies  That  Claim 
Children  Residing  on  Indian  Lands 

Withholding  and  Related  Procedures  for 
Indian  Policies  and  Procedures 
(§§222.114-222.122) 

Comment:  One  commenter  approved 
of  the  clarity  of  the  proposed 
enforcement  regulations  in  this  section 
but  asked  whether  a  school  district 
claiming  children  residing  on  Indian 
lands  under  section  8003(a)(1)(C)  of  the 
Act  could  choose  to  count  the  children 
in  another  category,  thereby  waiving  the 
1.25  payment  weight  and  avoiding  the 
Indian  policies  and  procedures  (IPP) 
requirements  under  section  8004  of  the 
Act,  which  are  associated  with  children 
residing  on  Indian  lands. 

Discussion:  A  school  district  with  a 
pending  IPP  enforcement  issue  that  has 
claimed  children  residing  on  Indian 
lands  under  section  8003(a)(1)(C)  but 
refused  to  comply  with  the  IPP 
requirements  cannot  avoid  the  IPP 
enforcement  provisions,  including 
having  its  funds  withheld,  by  deciding 
not  to  claim  the  children  on  an 
amended  or  future  application. 
However,  there  is  no  provision  in  the 
Impact  Aid  statute  that  requires  a  school 
district  to  claim  children  residing  on 
Indian  lands  under  section 
8003(a)(1)(C).  even  if  the  children 
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would  meet  the  eligibility  requirements 
for  the  increased  payment  weight 
associated  with  that  section. 

While  a  school  district  may  choose  to 
claim  the  children  in  another  payment 
category,  such  as  under  section 
8003(a)(1)(F)  of  the  Act,  in  order  to 
circumvent  or  avoid  the  special 
provisions  relating  to  school  districts 
claiming  children  residing  on  Indian 
lands,  the  Secretary  does  not  support  or 
endorse  such  an  action.  Reclassifying 
the  children  in  this  way  clearly  would 
result  in  the  school  district  receiving  a 
lesser  Impact  Aid  payment  than  it 
otherwise  would  receive.  Most 
importantly,  however,  the  Secretary 
believes  that  the  requirements  of  section 
8004  may  be  beneficial  in  ensuring  the 
equal  participation  of  children  living  on 
Indian  lands  in  a  school  district's 
programs  and  activities  and  affording 
parents  and  Indian  tribes  an  opportunity 
to  present  their  views  on  those  programs 
and  activities.  Therefore,  the  Secretary 
encourages  school  districts  to  meet  the 
spirit  and  the  purpose  of  the 
requirements  associated  with  section 
8004.  which  would  also  enable  them  to 
receive  the  higher  payments  for  children 
residing  on  Indian  lands. 

Changes:  None. 

Secretary's  Authority  To  Withhold 
Payments     (§222.115) 

Comment:  Another  commenter  asked 
for  clarification  of  the  relationship 
between  the  proposed  language  in 
§  222.115(b)  and  §222. 113(c). 

Discussion:  Section  222.115(b) 
provides  that  the  Assistant  Secretary 
withholds  payments  to  an  LEA  after  an 
IPP  hearing  where  the  LEA  rejects  the 
final  determination  of  the  Assistant 
Secretary  or  the  LEA  fails  to  implement 
the  required  remedy  within  the  time 
established  and  the  Assistant  Secretary 
determines  that  the  required  remedy 
will  not  be  undertaken  by  the  LEA  even 
if  the  LEA  is  granted  a  reasonable 
extension  of  time.  Section  222.113(c) 
provides  that  the  Assistant  Secretary's 
final  determination  under  §  222.113(a) 
is  the  final  action  for  the  Department 
concerning  the  complaint  and  is  subject 
to  judicial  review.  When  read  together, 
these  sections  mean  that  if  a  school 
district  appeals  a  final  determination, 
the  Assistant  Secretary  is  not  precluded 
from  withholding  the  funds  in 
accordance  with  the  regulations  while 
the  appeal  is  pending. 

Changes:  None. 


Subpart  K— Determinations  Under 
Section  8009  of  the  Act 

Treatment  of  State  Aid  Under  Section 
8009  of  the  Act     (§222.161) 

Comment:  One  commenter  stated  that 
the  definition  of  "total  local  tax 
revenues"  should  be  clarified  by  adding 
the  word  "tax"  after  the  word 
"including." 

Discussion:  "Local  tax  revenues"  as 
defined  in  §  222.161(c)  clearly  includes 
the  proceeds  from  various  types  of 
taxes,  and  does  not  include  other  types 
of  revenues. 

Changes:  In  the  definition  of  "total 
local  tax  revenues,"  the  word  "tax"  is 
added  after  the  word  "including." 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
assigned  to  the  collections  of 
information  in  these  final  regulations  is 
displayed  at  the  end  of  the  affected 
sections  of  the  regulations. 

List  of  Subiects  in  34  CFR  Part  222 

Education,  Education  of  children  with 
disabilities.  Elementary  and  secondary 
education,  Federally  affected  areas. 
Grant  programs — education,  Indians — 
education.  Public  housing.  Reports  and 
recordkeeping  requirements.  School 
construction. 

Dated:  June  26,  1997. 
Richanl  W.  RUey, 
Secretary  of  Education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.041.  Impact  Aid) 

The  Secretary  amends  part  222  of 
Title  34  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  222— IMPACT  AID  PROGRAM 

1.  The  authority  citation  for  Part  222 
continues  to  read  as  follows: 

Autfaority:  20  U.S.C.  7701-7714,  unless 
otherwise  noted. 

§§  222.7,  222.9,  222.10  and  222.11 
[Amended] 

2.  In  the  authority  citation  for  the 
following  sections,  remove  "1221e-3,": 

§222.7. 
§222.9. 
§222.10. 
§222.11. 

§§222.50,  222.94,  222.95,  222.103,  222.104, 
222.108-222.113    [AmendecQ 

3.  In  the  authority  citation  for  the 
following  sections,  remove  "1221e- 
3(a)(1).": 

§222.50. 


§  222.94. 
§222.95. 
§222.103. 
§222.104. 
§222.108. 
§222.109. 
§222.110. 
§222.111. 
§222.112. 
§222.113. 

4.  Section  222.4  is  revised  to  read  as 
follows: 

§  222.4    How  does  the  Secretary  detennine 
when  an  application  is  timely  filed? 

(a)  To  be  timely  filed  under  §  222.3. 
an  application  must  be  received  by  the 
Secretary,  or  mailed,  on  or  before  the 
applicable  filing  date. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1 )  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(Authority:  20  U.S.C.  7705) 

Note  to  Paragraph  (b)(1):  The  U.S.  Postal 
Service  does  not  uniformly  provide  a  dated 
postmark.  Before  relying  on  this  method,  an 
applicant  should  check  with  its  local  post 
office. 

§222.11    [Amended] 

5.  In  §  222.11,  the  introductory  text  is 
amended  by  removing  "Except  as 
otherwise  provided  in  section  8012", 
and  by  adding  in  its  place  "Except  as 
otherwise  provided  in  §§  222.12- 
222.18,". 

§  222. 1 3    [Redesignated  as  §  222. 1 9] 

6.  Section  222.13  is  redesignated  as 

§  222.19,  and  new  §§  222.12-222.18  are 
added  to  read  as  follows: 

§  222. 1 2  What  overpayments  are  eligible 
for  forgiveness  under  section  8012  of  the 
Act? 

(a)  The  Secretary  considers  as  eligible 
for  forgiveness  under  section  8012  of  the 
Act  ("eligible  overpayment")  any 
overpayment  amount  that  is  more  than 
an  LEA  was  eligible  to  receive  for  a 
particular  fiscal  year  under  Public  Law 
81-874,  Public  Law  81-815,  or  the  Act     • 
(except  for  the  types  of  overpayments 
listed  in  §  222.13),  and  that— 

(1)  Remains  owing  on  or  after  July  31, 
1997; 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1.  1997  /  Rules  and  Regulations  35413 


(2)  Is  the  subject  of  a  written  request 
for  forgiveness  filed  by  the  LEA  before 
July  31,  1997;  or 

(3)  Is  the  subject  of  a  pending,  timely 
written  request  for  an  administrative 
hearing  or  reconsideration,  and  has  not 
previously  been  reviewed  under 
§§222.12-222.18. 

(b)  The  Secretary  applies  §§  222.14- 
222.18  in  forgiving,  in  whole  or  part,  an 
LEA's  obligation  to  repay  an  eligible 
overpayment  that  resulted  from  error 
either  by  the  LEA  or  the  Secretary. 

(Authority:  20  U.S.C.  7712) 

§  222. 13    What  overpayments  are  not 
eligible  for  forgiveness  under  section  8012 
of  the  Act? 

The  Secretary  does  not  consider  the 
following  overpayments  to  be  eligible 
for  forgiveness  under  section  8012  of  the 
Act: 

(a)  Any  overpayment  under  section  7 
of  Public  Law  81-874  or  section  16  of 
Public  Law  81-815. 

(b)  An  amount  received  by  an  LEA,  as 
determined  under  section  8003(g)  of  the 
Act  (payments  to  LEAs  for  certain 
federally  coimected  children  with 
severe  disabilities,  implemented  in 
subpart  F  of  this  part),  that  exceeds  the 
LEA's  maximum  basic  support  payment 
under  section  8003(b)  of  the  Act. 

(c)  Any  overpayment  caused  by  an 
LEA's  failure  to  expend  or  account  for 
funds  properly  in  accordance  with  the 
following  laws  and  regulations: 

(1)  Section  8003(d)  of  the  Act 
(implemented  in  subpart  D  of  this  part) 
or  section  3(d)(2)(C)  of  Public  Law  81- 
874  for  certain  federally  coimected 
children  with  disabilities. 

(2)  Section  8003(g)  of  the  Act. 

(Authority:  20  U.S.C.  7712) 

§  222. 1 4    What  requirements  must  a  local 
educational  agency  meet  for  an  eligible 
overpayment  to  be  forgiven  in  whole  or 
part? 

The  Secretary  forgives  an  eligible 
overpayment,  in  whole  or  part  as 
described  in  §  222.18.  if— 

(a)  An  LEA  submits  to  the 
Department's  Impact  Aid  Program  office 
a  written  request  for  forgiveness  by  the 
later  of — 

(1)  Thirty  days  from  the  LEA's  initial 
receipt  of  a  written  notice  of  the 
overpayment;  or 

(2)  September  2,  1997; 

(b)  The  LEA  submits  to  the 
Department's  Impact  Aid  Program  office 
the  information  and  documentation 
described  in  §  222.16  by  the  deadlines 
described  in  paragraph  (a)  of  this 
section,  or  other  time  limit  established 
in  writing  by  the  Secretary  due  to  lack 
of  availability  of  the  information  and 
documentation;  and 


(c)  The  Secretary  determines  under 
§222.17  that— 

(1)  In  the  case  either  of  an  LEA's  or 
the  Department's  error,  repayment  of  the 
LEA's  total  eligible  overpayments  will 
result  in  an  undue  financial  hardship  on 
the  LEA  and  seriously  harm  the  LEA's 
educational  program;  or 

(2)  In  the  case  of  the  Department's 
error,  determined  on  a  case-by-case 
basis,  repayment  would  be  manifestly 
unjust  ("manifestly  unjust  repayment 
exception"). 

§222.15    How  are  the  filing  deadlines 
affected  by  requests  for  other  forms  of 
relief? 

Unless  the  Secretary  (or  the 
Secretary's  delegatee)  extends  the 
applicable  time  limit  in  writing — 

(a)  A  request  for  forgiveness  of  an 
overpayment  under  §  222.14  does  not 
extend  the  time  within  which  an 
applicant  must  file  a  request  for  an 
administrative  hearing  under  §  222.151; 
and 

(b)  A  request  for  an  administrative 
hearing  under  §222.151,  or  for 
reconsideration  under  §  222.152,  does 
not  extend  the  time  within  which  an 
applicant  must  file  a  request  for 
forgiveness  under  §  222.14. 

(Authority:  20  U.S.C.  7712) 

§  222. 1 6    What  information  and 
docuntentation  must  an  LEA  submit  for  an 
eligible  overpayment  to  be  considered  for 
forgiveness? 

(a)  Every  LEA  requesting  forgiveness 
must  submit,  within  the  time  limits 
established  under  §  222.14(b),  the 
following  information  and 
documentation  for  the  fiscal  year 
immediately  preceding  the  date  of  the 
forgiveness  request  ("preceding  fiscal 
year"): 

(1)  A  copy  of  the  LEA's  annual 
financial  report  to  the  State. 

(2)  The  LEA's  local  real  property  tax 
rate  for  current  expenditure  purposes,  as 
described  in  §  222.17(b). 

(3)  The  average  local  real  property  tax 
rate  of  all  LEAs  in  the  State. 

(4)  The  average  per  pupil  expenditure 
(APPE)  of  the  LEA.  calculated  by 
dividing  the  LEA's  aggregate  ciurent 
expenditures  by  the  total  number  of 
children  in  average  daily  attendance  for 
whom  the  LEA  provided  a  free  public 
education. 

(5)  The  APPE  of  the  State,  as  defined 
in  section  8013  of  the  ESEA. 

(b)  An  LEA  requesting  forgiveness 
und^rj  222.14(c)(2)  (manifestly  unjust 
repayment  exception),  or  §  222.17(a)(3) 
(no  present  or  prospective  ability  to 
repay),  also  must  submit  written 
information  and  dociunentation  in 
specific  support  of  its  forgiveness 


request  under  those  provisions  within 
the  time  limits  established  under 
§  222.14(b). 

(Authority:  20  U.S.C  7712) 

§  222. 1 7    How  does  the  Secretary 
determine  undue  financial  hardship  and 
serious  harm  to  a  local  educational 
agency's  educational  program? 

(a)  The  Secretary  determines  that 
repayment  of  an  eligible  overpayment 
will  result  in  undue  financial  hardship 
on  an  LEA  and  seriously  harm  its 
educational  program  if  the  LEA  meets 
the  requirements  in  paragraph  (a)(1),  (2), 
or  (3)  of  this  section. 

(1)  An  LEA  other  than  an  LEA 
described  in  paragraphs  (a)(2)  and  (3)  of 
this  section  meets  the  requirements  of 
paragraph  (a)  of  this  section  if — 

(i)  The  LEA's  eligible  overpayments 
on  the  date  of  its  request  total  at  least 
$10,000; 

(ii)  The  LEA's  local  real  property  tax 
rate  for  current  expenditure  purposes, 
for  the  preceding  fiscal  year,  is  equal  to 
or  higher  than  the  State  average  local 
real  property  tax  rate  for  that  preceding 
fiscal  year;  and 

(iii)  The  LEA's  average  per  pupil 
expenditure  (APPE)  (as  described  in 
§  222.16(a)(4))  for  the  preceding  fiscal 
year  is  lower  than  the  State  APPE  (as 
described  in  §  222.16(a)(5))  for  that 
preceding  fiscal  year. 

(2)  The  following  LEAs  qualify  under 
paragraph  (a)  of  this  section  if  they  meet 
the  requirements  in  paragraph  (a)(l)(i) 
of  this  section  and  their  APPE  (as 
described  in  §  222.16(a)(4))  for  the 
preceding  fiscal  year  does  not  exceed 
125  percent  of  the  State  APPE  (as 
described  in  §  222.16(a)(5))  for  that 
preceding  fiscal  year: 

(i)  An  LEA  with  boundaries  that  are 
the  same  as  a  Federal  military 
installation. 

(ii)  Other  LEAs  with  no  local  real 
property  tax  revenues,  or  with  minimal 
local  real  property  lax  revenues  per 
pupil  due  to  substantial  amounts  of 
Federal  property  in  the  LEA  as 
compared  with  the  average  amount  of 
those  revenues  per  pupil  for  all  LEAs  in 
the  State. 

(3)  An  LEA  qualifies  under  paragraph 
(a)  of  this  section  if  neither  the 
successor  nor  the  predecessor  LEA  has 
the  present  or  prospective  ability  to 
repay  the  eligible  overpayment. 

(b)  The  Secretary  uses  the  following 
methods  to  determine  a  tax  rate  for  the 
purposes  of  paragraph  (a)(U(ii)  of  this 
section: 

(1)  If  an  LEA  is  fiscally  independent, 
the  Secretary  uses  actual  tax  rates  if  all 
the  real  property  in  the  taxing 
jurisdiction  of  the  LEA  is  assessed  at  the 
same  percentage  of  true  value.  In  the 
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alternative,  the  Secretary  computes  a  tax 
rate  for  fiscally  independent  LEAs  by 
using  the  methods  described  in 
§§222.67-222.69. 

(2)  If  an  LEA  is  fiscally  dependent,  the 
Secretary  imputes  a  tax  rate  using  the 
method  described  in  §  222.70(b). 

(Authority:  20  U.S.C.  7712) 

§  222. 1 8    What  amount  does  the  Secretary 
forgive? 

For  an  LEA  that  meets  the 
requirements  of  §  222.14(a)  (timely  filed 
forgiveness  request)  and  §  222.14(b) 
(timely  filed  information  and 
documentation),  the  Secretary  forgives 
an  eligible  overpayment  as  follows: 

(a)  Forgiveness  in  whole.  The 
Secretary  forgives  the  eligible 
overpayment  in  whole  if  the  Secretary 
determines  that  the  LEA  meets — 

(1)  The  requirements  of  §  222.17 
(undue  financial  hardship),  and  the 
LEA's  current  expenditure  closing 
balance  for  the  LEA's  fiscal  year 
immediately  preceding  the  date  of  its 
forgiveness  request  ("preceding  fiscal 
year")  is  ten  percent  or  less  of  its  total 
current  expenditures  (TCE)  for  that  year; 
or 

(2)  The  manifestly  unjust  repayment 
exception  in  §  222.14(c)(2). 

(b)  Forgiveness  in  part.  (1)  The 
Secretary  forgives  the  eligible 
overpayment  in  part  if  the  Secretary 
determines  that  the  LEA  meets  the 
requirements  of  §  222.17  (undue 
financial  hardship),  and  the  LEA's 
preceding  fiscal  year's  current 
expenditure  closing  balance  is  more 
than  ten  percent  of  its  TCE  for  that  year. 

(2)  For  an  eligible  overpayment  that  is 
forgiven  in  part,  the  Secretary — 

(i)  Requires  the  LEA  to  repay  the 
amount  by  which  the  LEA's  preceding 
fiscal  year's  current  expenditure  closing 
balance  exceeded  ten  percent  of  its 
preceding  fiscal  year's  TCE  ("calculated 
repayment  amount");  and 

(ii)  Forgives  the  difference  between 
the  calculated  repayment  amount  and 
the  LEA's  total  overpayments. 

(3)  For  the  purposes  of  this  section, 
"current  expenditure  closing  balance" 
means  an  LEA's  closing  balance  before 
any  revocable  transfers  to  non-current 
expenditure  accounts,  such  as  capital 
outlay  or  debt  service  accounts. 

EXAMPLE:  An  LEA  that  timely  requesU 
forgiveness  has  two  overpayments  of  which 
portions  remain  owing  on  the  date  of  its 
request — one  of  S200.000  and  one  of 
$300,000.  Its  preceding  Tiscal  year's  closing 
balance  is  $250,000  (before  a  revocable 
transfer  to  a  capital  outlay  or  debt  service 
account);  and  10  percent  of  its  TCE  for  the 
preceding  fiscal  year  is  $150,000. 

The  Secretary  calculates  the  amount  that 
the  LEA  must  repay  by  detennining  the 


amount  by  which  the  preceding  fiscal  year's 
closing  balance  exceeds  10  percent  of  the 
preceding  year's  TCE.  This  calculation  is 
made  by  subtracting  10  percent  of  the  LEA's 
TCE  ($150,000)  from  the  closing  balance 
($250,000),  resulting  in  a  difference  of 
$100,000  that  the  LEA  must  repay.  The 
Secretary  then  totals  the  eligible 
overpayment  amounts  ($200,000  +  $300,000), 
resulting  in  a  total  amount  of  $500,000.  The 
Secretary  subtracts  the  calculated  repayment 
amount  ($100,000)  from  the  total  of  the  two 
overpayment  balances  ($500,000),  resulting 
in  $400,000  that  the  Secretary  forgives. 
(Authority:  20  U.S.C.  7712) 

7.  Section  222.22  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  222.22    How  does  the  Secretary  treat 
compensation  from  Federal  activities  for 
purposes  of  determining  eligibility  and 
payments? 

*         »         •         •         • 

(c)  If  an  LEA  described  in  paragraph 
(a)  of  this  section  received  revenue 
described  in  paragraph  (b)(1)  of  this 
section  during  the  preceding  fiscal  year 
that  is  less  than  the  maximum  payment 
amount  calculated  under  section 
8002(b)(2)  for  the  fiscal  year  for  which 
the  LEA  seeks  assistance,  the  Secretary 
reduces  that  maximum  payment  amount 
by  the  amount  of  that  revenue  received 
by  the  LEA. 

(d)  For  purposes  of  this  section,  the 
amount  of  revenue  that  an  LEA  receives 
during  the  previous  fiscal  year  from 
activities  conducted  on  Federal  property 
does  not  include  the  following: 

(1)  Payments  received  by  the  agency 
from  the  Secretary  of  Defense  to 
support — 

(i)  The  operation  of  a  domestic 
dependent  elementary  or  secondary 
school;  or 

(ii)  The  provision  of  a  free  public 
education  to  dependents  of  members  of 
the  Armed  Forces  residing  on  or  near  a 
military  installation. 

(2)  Federal  payments-in-lieu-of-taxes 
(PILOTS  or  PILTs),  including  PILTs  for 
Federal  entitlement  lands  authorized  by 
Public  Law  97-258,  31  U.S.C.  6901- 
6906. 


8.  A  new  §  222.23  is  added  to  read  as 
follows: 

§  222.23    How  does  a  local  official 
determine  the  aggregate  assessed  value  of 
eligible  Federal  property  for  the  purpose  of 
a  local  educational  agency's  section  8002 
payment? 

(a)  The  aggregate  assessed  value  of 
eligible  Federal  property  for  the  purpose 
of  an  LEA's  section  8002  payment  must 
be  determined,  by  a  local  official 
responsible  for  assessing  the  value  of 
real  property  located  in  the  jurisdiction 


of  the  LEA  for  the  purpose  of  levying  a 
property  tax,  as  follows: 

(1)  The  local  official  first  determines 
a  fair  market  value  (FMV)  for  the 
eligible  Federal  property  in  each  Federal 
installation  or  other  federally  owned 
property  (e.g..  Federal  forest),  based  on 
the  highest  and  best  use  of  taxable 
properties  adjacent  to  the  eligible 
Federal  property. 

(2)  The  local  official  then  determines 
a  section  8002  assessed  value  for  each 
Federal  installation  or  federally  owned 
property  by  adjusting  the  FMV 
established  in  paragraph  (a)(1)  of  this 
section  by  any  percentage,  ratio,  index, 
or  other  factor  that  the  official  would 
use,  if  the  eligible  Federal  property  were 
taxable,  to  determine  its  assessed  value 
for  the  purpose  of  generating  local  real 
property  tax  revenues  for  current 
expenditures.  In  making  this 
adjustment,  the  official  may  assume  that 
there  was  a  transfer  of  ownership  of  the 
eligible  Federal  property  for  the  year  for 
which  the  section  8002  assessed  value 
is  being  determined. 

(3)  The  local  official  then  calculates 
the  aggregate  section  8002  assessed 
value  for  all  eligible  Federal  property  in 
the  LEA  by  adding  the  section  8002 
assessed  values  for  each  different 
Federal  installation  or  federally  owned 
property  determined  in  paragraph  (a)(2) 
of  this  section. 

EXAMPLE:  Two  different  Federal 
properties  are  located  within  an  LEA — a 
Federal  forest,  and  a  naval  facility.  Based 
upon  the  highest  and  best  use  of  taxable 
properties  adjacent  to  the  eligible  Federal 
property,  the  local  assessor  establishes  a 
FMV  for  the  Federal  forest  of  $1  million 
(woodland),  and  a  FMV  for  the  naval  facility 
of  $3  million  (50  percent  residential  and  50 
percent  commercial/industrial).  Assessed 
values  in  that  taxing  jurisdiction  are 
determined  by  multiplying  the  FMV  of 
property  by  an  assessment  ratio — the 
assessment  ratio  for  woodland  property  is  30 
percent  of  FMV,  for  residential  60  percent  of 
FMV,  and  for  commercial  75  percent  of  FMV. 

To  determine  the  section  8002  assessed 
value  of  the  Federal  forest,  the  assessor 
multiplies  the  FMV  for  that  property 
($1,000,000)  by  30  percent  (the  assessment 
ratio  for  woodland  property),  resulting  in  a 
section  8002  assessed  value  of  $300,000. 

To  determine  the  section  8002  assessed 
value  for  the  naval  facility,  the  assessor  first 
must  determine  the  portion  of  the  total  FMV 
attributable  to  each  property  type  if  that 
portion  has  not  already  been  established.  To 
make  this  determination  for  the  residential 
portion,  the  assessor  could  multiply  the  total 
FMV  ($3,000,000)  for  the  naval  facility  by  50 
percent  (the  portion  of  residential  property), 
resulting  in  a  $1.5  million  FMV  for  the 
residential  property.  To  determine  a  section 
8002  assessed  value  for  this  residential 
portion,  the  assessor  then  would  multiply  the 
$1.5  million  by  60  percent  (assessment  ratio 


for  residential  property),  resulting  in 
$900,000. 

Similarly,  to  determine  the  portion  of  the 
FMV  for  the  naval  facility  attributable  to  the 
commercial/industrial  property,  the  assessor 
could  multiply  the  total  FMV  ($3,000,000)  by 
50  percent  (the  portion  of  commercial/ 
industrial  property),  resulting  in  $1.5 
million.  To  determine  the  section  8002 
assessed  value  for  this  commercial/industrial 
portion,  the  official  then  would  multiply  the 
$1.5  million  by  75  percent  (the  assessment 
ratio  for  commercial/industrial  prop>erty), 
resulting  in  $1,025,000.  The  assessor  then 
must  add  the  section  8002  assessed  value 
figiu^s  for  the  residential  portion  ($900,000) 
and  for  the  commercial/industrial  portion 
($1,025,000),  resulting  in  a  total  section  8002 
assessed  value  for  the  entire  naval  hicility  of 
$1,925,000. 

Finally,  the  assessor  determines  the 
aggregate  section  8002  assessed  value  for  the 
LEA  by  adding  the  section  8002  assessed 
value  for  the  Federal  forest  ($300,000),  and 
the  section  8002  assessed  value  for  the  naval 
facility  ($1,925,000),  resulting  in  an  aggregate 
assessed  value  of  $2,325,000. 

(b)  For  the  purpose  of  this  section,  the 
terms  listed  below  have  the  following 
meanings: 

(1)  Adjacent  means  next  to  or  close  to 
the  eligible  Federal  property.  In  most 
cases,  this  will  be  the  closest  taxable 
parcels. 

(2)(i)  Highest  and  best  use  of  a  parcel 
of  adjacent  property  means  the  FMV  of 
that  parcel  determined  based  upon  a 
"highest  and  best  use"  standard  in 
accordance  with  State  or  local  law  or 
guidelines  if  available.  To  the  extent 
that  State  or  local  law  or  guidelines  are 
not  available,  "highest  and  best  use" 
generally  will  be  a  reasonable  fair 
market  value  based  upon  the  current  use 
of  those  properties.  However,  the  local 
official  may  also  consider  the  most 
developed  and  profitable  use  for  which 
the  adjacent  taxable  property  is 
physically  adaptable  and  for  which 
there  is  a  need  or  demand  for  that  use 
in  the  near  future. 

(ii)  A  lofcal  official  may  not  base  the 
"highest  and  best  use"  value  of  adjacent 
taxable  property  upon  potential  uses 
that  are  speculative  or  remote. 

(iii)  If  the  taxable  properties  adjacent 
to  the  eligible  Federal  property  have 
different  highest  and  best  uses,  these 
different  uses  must  enter  into  the  local 
official's  determination  of  the  FMV  of 
the  eligible  Federal  property  under 
paragraph  (a)(1)  of  this  section. 

EXAMPLE:  If  a  portion  of  a  Federal 
installation  to  be  valued  ^as  road  or  highway 
frontage  with  adjacent  properties  that  are 
used  for  residential  and  commercial 
purposes,  but  the  rest  of  the  Federal 
installation  is  rural  and  vacant  with  adjacent 
properties  that  are  agricultural,  the  local 
official  must  take  into  consideration  the 
various  uses  of  the  adjacent  properties 


(residential,  commercial,  and  agricultural)  in 
detennining  the  FMV  of  the  Federal  property 
under  paragraph  (a)(1)  of  this  section. 
(Authority:  20  U.S.C.  7702) 

9.  Section  222.36  is  amended  by 
revising  paragraph  (b)  (1)  and  (2)  to  read 
as  follows: 

§  222.36    What  minimum  numlMr  of 
federally  connected  children  must  a  local 
educational  agency  have  to  receive  a 
payment  on  behalf  of  those  children  under 
section  8003  (b)  and  (e)7 
*        •        •        *        • 

(b)'  *  • 

(1)1,000  in  ADA;  or 
(2)  10  percent  of  the  total  number  of 
children  in  ADA. 


10.  Subpart  F  (Payments  to  Local 
Educational  Agencies  for  Children  with 
Severe  Disabilities  under  Section 
8003(g)  of  the  Act),  consisting  of 
§§  222.80  through  222.85,  is  added  to 
read  as  follows: 

Subpart  F — Payments  to  Local  Educational 
Agencies  for  Children  With  Severe 
Olsabillttes  Under  Section  8003(g)  of  the  Act 

222.80  What  definitions  apply  to  this 
subpart? 

222.81  What  requirements  must  a  local 
educational  agency  meet  to  be  eligible 
for  a  payment  under  section  8003(g)  of 
the  Act? 

222.82  How  does  the  Secretary  calculate  the 
total  amount  of  funds  available  for 
payments  under  section  8003(g)? 

222.83  How  does  an  eligible  local 
educational  agency  apply  for  a  payment 
under  section  8003(g]? 

^  222.84    How  does  the  Secretary  calculate 
payments  under  section  8003(g)  for 
eligible  local  educational  agencies? 
222.85     How  may  a  local  educational  agency 
use  funds  that  it  receives  under  section 
8003(g)? 

Subpart  F — Payments  to  Local 
Educational  Agencies  for  Children 
With  Severe  Disabilities  Under  Section 
8003(g)  of  the  Act 

§222.80    What  definitions  apply  to  this 
subpart? 

(a)  The  definitions  in  §§  222.2  and 
222.50  apply  to  this  subpart. 

(b)  In  addition,  the  following  term 
applies  to  this  subpart: 

Children  with  severe  disabilities 
means  children  with  disabilities  who 
because  of  the  intensity  of  their 
physical,  mental,  or  emotional  problems 
need  highly  specialized  education, 
social,  psychological,  and  medical 
services  in  order  to  maximize  their  full 
potential  for  useful  and  meaningful 
participation  in  society  and  for  self- 
fulfillment.  The  term  includes  those 
children  with  disabilities  with  severe 
emotional  disturbance  (including 


schizophrenia),  autism,  severe  and 
profound  mental  retardation,  and  those 
who  have  two  or  more  serious 
disabilities  such  as  deaf-blindness, 
mental  retardation  and  blindness,  and 
cerebral-palsy  and  deafness. 

(Authority:  20  U.S.C.  1400  et  seq..  7703(g)) 

S  222.81    What  requirements  must  a  local 
educational  agency  meet  to  be  eligible  for 
a  payment  under  section  8003(g)  of  the 
Act? 

An  LEA  is  eligible  for  a  payment 
under  section  8003(g)  of  the  Act  if  it — 

(a)  Is  eligible  for  and  receives  a 
payment  under  section  8003(d)  of  the 
Act  for  children  identified  in  paragraph 
(b)  of  this  section  and  meets  the 
requirements  of  §§  222.52  and  222.83(b) 
and  (c);  and 

(b)  Incurs  costs  of  providing  a  free 
appropriate  public  education  to  at  least 
two  children  with  severe  disabilities 
whose  educational  program  is  being 
provided  by  an  entity  outside  the 
schools  of  the  LEA,  and  who  each  have 
a  parent  on  active  duty  in  the  uniformed 
services. 

(Authority:  20  U.S.C.  1400  et  seq.,  7703(a). 
(d),  (g)) 

§  222.82    How  does  ttw  Secretary  calculate 
the  total  amount  of  funds  avaiiabie  for 
payments  under  section  8003(g)? 

(a)  In  any  fiscal  year  in  which  Federal 
funds  other  than  funds  available  under 
the  Act  are  provided  to  an  LEA  to  meet 
the  purposes  of  the  Act,  the  Secretary — 

(1 J  Calculates  the  sum  of  the  amount 
of  other  Federal  funds  provided  to  an 
LEA  to  meet  the  purposes  of  the  Act  and 
the  amount  of  the  payment  that  the  LEA 
received  for  that  fiscal  year  under 
section  8003(b)  of  the  Act;  and 

(2)  Determines  whether  the  sum 
calculated  under  paragraph  (a)(1)  of  this 
section  exceeds  the  maximum  basic 
support  payment  for  which  the  LEA  is 
eligible  under  section  8003(b),  and,  if 
so,  subtracts  from  the  amount  of  any 
payment  received  under  section 
8003(b),  any  amount  in  excess  of  the 
maximum  basic  support  payment  for 
which  the  LEA  is  eligible. 

(b)  The  sum  of  all  excess  am(9Unts 
determined  in  paragraph  (a)(2)  of  this 
section  is  available  for  payments  under 
section  8003(g)  to  eligible  LEAs. 

(Authority:  20  U.S.C.  7703(b),  (g)) 

§  222.83    How  does  an  eligible  local 
educational  agency  apply  for  a  payment 
under  section  8003(g)? 

(a)  In  fiscal  years  in  which  funds  are 
available  for  payments  under  section 
8003(g)  of  the  Act,  the  Secretary 
provides  notice  to  all  potentially  eligible 
LEAs  that  funds  will  be  available. 

(b)  An  LEA  applies  for  a  payment 
under  section  8003(g)  by  submitting  to 


35416  Federal  Register  /  Vol.  62.  No.  126  /  Tuesday.  July  1.  1997  /  Rules  and  Regulations 


the  Secretary  documentation  detailing 
the  total  costs  to  the  LEA  of  providing 
a  free  appropriate  public  education  to 
the  children  identified  in  §  222.81, 
during  the  LEA's  preceding  fiscal  year, 
including  the  following: 

(1)  For  the  costs  of  the  outside  entity 
providing  the  educational  program  for 
those  children,  copies  of  all  invoices, 
vouchers,  tuition  contracts,  and  other 
similar  documents  showing  the 
signature  of  an  official  or  authorized 
employee  of  the  outside  entity;  and 

(2)  For  any  additional  costs  (such  as 
transportation)  of  the  LEA  related  to 
providing  an  educational  program  for 
those  children  in  an  outside  entity, 
copies  of  invoices,  check  receipts, 
contracts,  and  other  similar  documents 
showing  the  signature  of  an  official  or 
authorized  employee  of  the  LEA. 

(c)  An  LEA  applying  for  a  payment 
must  submit  to  the  Secretary  the 
information  required  under  paragraph 
(b)  of  this  section  within  60  days  of  the 
date  of  the  notice  that  funds  will  be 
available. 

(Approved  by  ihe  Office  of  Management  and 
Budget  under  control  number  1810-0036) 
(Authority:  20  U.S.C.  7703(g)(2)) 

§  222.84  How  does  the  Secretary  calculate 
payments  under  section  8003(g)  !or  eligible 
local  educational  agencies? 

For  any  fiscal  year  in  which  the 
Secretary  has  determined,  under 
§  222.82.  that  funds  are  available  for 
payments  under  section  8003(g)  of  the 
Act.  the  Secretary  calculates  payments 
to  eligible  LEAs  under  section  8003(g) 
as  follows: 

(a)  For  each  eligible  LEA,  the 
Secretary  subtracts  an  amount  equal  to 
that  portion  of  the  payment  the  LEA 
received  under  section  8003(d)  of  the 
Act  for  that  fiscal  year,  attributable  to 
children  described  in  §  222.81,  from  the 
IJlA's  total  costs  of  providing  a  free 
appropriate  public  education  to  those 
children,  as  submitted  to  the  Secretary 
pursuant  to  §  222.83(b).  The  remainder 
is  the  amount  that  the  LEA  is  eligible  to 
receive  under  section  8003(g). 

(b)  If  the  total  of  the  amounts  for  all 
eligible  LEAs  determined  in  paragraph 
(a)  of  this  section  is  equal  to  or  less  than 
the  amount  of  funds  available  for 
payment  as  determined  in  §222.82,  the 
Secretary  provides  each  eligible  LEA 
with  the  entire  amount  that  it  is  eligible 
to  receive,  as  determined  in  paragraph 
(a)  of  this  section. 

(c)  If  the  total  of  the  amounts  for  all 
eligible  LEAs  determined  in  paragraph 

.   (a)  of  this  section  exceeds  the  amount  of 
funds  available  for  payment  as 
determined  in  §  222.82.  the  Secretary 
ratably  reduces  payments  under  section 
8003(g)  to  eligible  LEAs. 


(d)  If  the  total  of  the  amounts  for  all 
eligible  LEAs  determined  in  paragraph 
(a)  of  this  section  is  less  than  the 
amount  of  funds  available  for  payment 
as  determined  in  §  222.82,  the  Secretary 
pays  the  remaining  amount  to  LEAs 
under  section  8003(d).  An  LEA  that 
receives  such  a  payment  shall  use  the 
funds  for  expenditures  in  accordance 
with  the  requirements  of  section  8003(d) 
and  subpart  D  of  this  part. 
(Authority:  20  U.S.C  7703  (d)  and  (g)) 

§  222.85    How  may  a  local  educational 
agency  use  funds  that  it  receives  under 
section  8003(g)? 

An  LEA  that  receives  a  payment 
under  section  8003(g)  of  the  Act  shall 
use  the  funds  for  reimbursement  of  costs 
reported  in  the  application  that  it 
submitted  to  the  Secretary  under 
§  222.83(b). 
(Authority:  20  U.S.C.  7703(g)(2)) 

9.  Section  222.95  is  amended  by 
revising  the  paragraph  (g)  introductory 
text,  and  adding  an  OMB  control" 
number  before  the  authority  citation,  to 
read  as  follows: 

§  222.95    How  are  Indian  policies  and 
procedures  reviewed  to  ensure  compliance 
with  the  requireni>ents  in  section  8004(a)  of 
the  Act? 

(g)  An  LEA  that  amends  its  IPPs  shall, 
within  30  days,  send  a  copy  of  the 
amended  IPPs  to — 
*        »        •        •        • 
(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0036) 

12.  New  §§  222.114  through  222.122 
are  added  to  subpart  G  of  this  part,  with 
a  heading  preceding  them,  to  read  as 
follows;  r- 

Withholding  and  Related  Procedures  for 
Indian  Policies  and  Procedures 

222.114  How  does  the  Assistant  Secretary 
implement  the  provisions  of  this 
subpart? 
Sec.  222.115    When  does  the  Assistant 
Secretary  withhold  payments  from  a  local 
educational  agency  under  this  subpart? 

222.116  How  are  withholding  procedures 
initiated  under  this  subpart? 

222.117  What  procedures  are  followed  after 
the  Assistant  Secretary  issues  a  notice  of 
intent  to  withhold  payments? 

222.118  How  are  withholding  hearings 
conducted  in  this  subpart? 

222.119  What  is  the  effect  of  withholding 
under  this  subpart? 

222.120  When  is  a  local  educational  agency 
exempt  from  withholding  of  payments? 

222.121  How  does  the  affected  Indian  tribe 
or  tribes  request  that  payments  to  a  local 
educational  agency  not  be  withheld? 


222.122     What  procedures  are  followed  if  it 
is  determined  that  the  local  educational 
agency's  funds  will  not  be  withheld 
under  this  subpart? 

222.123-222.129     IReservedl 

Withholding  and  Related  Procedures 
for  Indian  Policies  and  Procedures 

§  222. 114    How  does  the  Assistant 
Secretary  implement  the  provisions  of  this 
subpart? 

The  Assistant  Secretary  implements 
section  8004  of  the  Act  and  this  subpart 
through  such  actions  as  the  Assistant 
Secretary  determines  to  be  appropriate, 
including  the  withholding  of  funds  in 
accordance  with  §§222.115-222.122. 
after  affording  the  affected  LEA,  parents, 
and  Indian  tribe  or  tribes  an  opportunity 
to  present  their  views. 
(Authority:  20  U.S.C.  7704  (d)(2).  (e)  (8)-(9)) 

§  222. 1 1 5    When  does  the  Assistant 
Secretary  withhold  payments  from  a  local 
educational  agency  under  this  subpart? 

Except  as  provided  in  §  222.120,  the 
Assistant  Secretary  withholds  payments 
to  an  LEA  if — 

(a)  The  Assistant  Secretary  determines 
it  is  necessary  to  enforce  the 
requirements  of  section  8004  of  the  Act 
or  this  subpart;  or 

(b)  After  a  hearing  has  been 
conducted  under  section  8004(e)  of  the 
Act  and  §§  222.102-222.113  (IPP 
hearing) — 

(1)  Tne  LEA  rejects  the  final 
determination  of  the  Assistant 
Secretary;  or 

(2)  The  LEA  fails  to  implement  the 
required  remedy  within  the  time 
established  and  the  Assistant  Secretary 
determines  that  the  required  remedy 
will  not  be  undertaken  by  the  LEA  even 
if  the  LEA  is  granted  a  reasonable 
extension  of  time. 

(Authority:  20  U.S.C.  7704  (a),  (b).  (d)(2), 
(e)(8H9)) 

§  222. 116    How  are  withholding  procedures 
initiated  under  this  subpart? 

(a)  If  the  Assistant  Secretary  decides 
to  withhold  an  LEA's  funds,  the 
Assistant  Secretary  issues  a  written 
notice  of  intent  to  withhold  the  LEA's 
payments. 

(b)  In  the  written  notice,  the  Assistant 

Secretary — 

(1)  Describes  how  the  LEA  failed  to 
comply  with  the  requirements  at  issue; 
and 

(2)(i)  Advises  an  LEA  that  has 
participated  in  an  IPP  hearing  that  it 
may  request,  in  aceordance  with 
§  222.117(c),  that  its  payments  not  be 
withheld:  or 

(ii)  Advises  an  LEA  that  has  not 
participated  in  an  IPP  hearing  that  it 
may  request  a  withholding  hearing  in 
accordance  with  §  222.117(d). 
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(c)  The  Assistant  Secretary  sends  a 
copy  of  the  written  notice  of  intent  to 
withhold  payments  to  the  LEA  and  the 
affected  Indian  tribe  or  tribes  by 
certified  mail  with  return  receipt 
requested. 

(Authority:  20  U.S.C.  7704  (a),  (b).  (d)(2).  and 
(e)  (8H9)) 


§  222. 1 1 7    What  procedures  are  followed 
after  the  Assistant  Secretary  Issues  a  notice 
of  intent  to  withhold  payments? 

(a)  The  withholding  of  payments 
authorized  by  section  8004  of  the  Act  is 
conducted  in  accordance  with  section 
8004  (d)(2)  or  (e)  (8)-(9)  of  the  Act  and 
the  regulations  in  this  subpart. 

(b)  An  LEA  that  receives  a  notice  of 
intent  to  withhold  payments  from  the 
Assistant  Secretary  is  not  entitled  to  an 
Impact  Aid  hearing  under  the 
provisions  of  section  8011  of  the  Act 
and  subpart  J  of  this  part. 

(c)  After  an  IPP  hearing.  (1)  An  LEA 
that  rejects  or  fails  to  implement  the 
final  determination  of  the  Assistant 
Secretary  after  an  IPP  hearing  has  10 
days  fi-om  the  date  of  the  LEA's  receipt 
of  the  written  notice  of  intent  to 
withhold  fluids  to  provide  the  Assistant 
Secretary  with  a  written  explanation 
and  documentation  in  support  of  the 
reasons  why  its  payments  should  not  be 
withheld.  The  Assistant  Secretary 
provides  the  affected  Indian  tribe  or 
tribes  with  an  opportunity  to  respond  to 
the  LEA's  submission. 

(2)  If  after  reviewing  an  LEA's  written 
explanation  and  supporting 
documentation,  and  any  response  from 
the  Indian  tribe  or  tribes,  the  Assistant 
Secretary  determines  to  withhold  an 
LEA's  payments,  the  Assistant  Secretary 
notifies  the  LEA  and  the  affected  Indian 
tribe  or  tribes  of  the  withholding 
determination  in  writing  by  certified 
mail  with  return  receipt  requested  prior 
to  withholding  the  payments. 

(3)  In  the  withholding  determination, 
the  Assistant  Secretary  states  the  facts 
supporting  the  determination  that  the 
LEA  failed  to  comply  with  the  legal 
requirements  at  issue,  and  why  the 
provisions  of  §  222.120  (provisions 
governing  circumstances  when  an  LEA 
is  exempt  from  the  withholding  of 
payments)  are  inapplicable.  This 
determination  is  the  final  decision  of 
the  Department. 

(d)  An  LEA  that  has  not  participated 
in  an  IPP  hearing. 

(1)  An  LEA  that  has  not  participated 
in  an  IPP  hearing  has  30  days  from  the 
date  of  its  receipt  of  the  Assistant 
Secretary's  notice  of  intent  to  withhold 
funds  to  file  a  written  request  for  a 
withholding  hearing  with  the  Assistant 
Secretary.  The  written  request  for  a 
withholding  hearing  must — 


(i)  Identify  the  issues  of  law  and  facts 
in  dispute;  and 

(ii)  State  the  LEA's  position,  together 
with  the  pertinent  facts  and  reasons 
supporting  that  position. 

f2)  If  the  LEA's  request  for  a 
withholding  hearing  is  accepted,  the 
Assistant  Secretary  sends  written 
notification  of  acceptance  to  the  LEA 
and  the  affected  Indian  tribe  or  tribes 
and  forwards  to  the  hearing  examiner  a 
copy  of  the  Assistant  Secretary's  written 
notice,  the  LEA's  request  for  a 
withholding  hearing,  and  any  other 
relevant  documents. 

(3)  If  the  LEA's  request  for  a 
withholding  hearing  is  rejected,  the 
Assistant  Secretary  notifies  the  LEA  in 
writing  that  its  request  for  a  hearing  has 
been  rejected  and  provides  the  LEA 
with  the  reasons  for  the  rejection. 

(4)  The  Assistant  Secretary  rejects 
requests  for  withholding  hearings  that 
are  not  filed  in  accordance  with  the  time 
for  filing  requirements  described  in 
paragraph  (d)(1)  of  this  section.  An  LEA 
that  files  a  timely  request  for  a 
withholding  hearing,  but  fails  to  meet 
the  other  filing  requirements  set  forth  in 
paragraph  (d)(1)  of  this  section,  has  30 
days  from  the  date  of  receipt  of  the 
Assistant  Secretary's  notification  of 
rejection  to  submit  an  acceptable 
amended  request  for  a  withholding 
hearing. 

(e)  If  an  LEA  fails  to  file  a  written 
explanation  in  accordance  with 
paragraph  (c)  of  this  section,  or  a  request 
for  a  withholding  hearing  or  an 
amended  request  for  a  withholding 
hearing  in  accordance  with  paragraph 

(d)  of  this  section,  the  Secretary 
proceeds  to  take  appropriate 
administrative  action  to  withhold  funds 
without  further  notification  to  the  LEA. 

(Authority:  20  U.S.C.  7704  (a),  (b),  (d)(2),  and 

(e)  (8H9)) 

§  222.1 16    How  are  withholding  hearings 
conducted  in  this  subpart? 

(a)  Appointment  of  hearing  examiner. 
Upon  receipt  of  a  request  for  a 
withholding  hearing  that  meets  the 
requirements  of  §  222.117(d),  the 
Assistant  Secretary  requests  the 
appointment  of  a  hearing  examiner. 

(b)  Time  and  place  of  the  hearing. 
Withholding  hearings  under  this 
subpart  are  held  at  tie  offices  of  the 
Department  in  Washington,  DC.  at  a 
time  fixed  by  the  hearing  examiner, 
unless  the  hearing  examiner  selects 
another  place  based  upon  the 
convenience  of  the  parties. 

(c)  Proceeding.  (Ij  The  parties  to  the 
withholding  hearing  are  the  Assistant 
Secretary  and  the  affected  LEA.  An 
affected  Indian  tribe  is  not  a  party,  but, 
at  the  discretion  of  the  hearing 


examiner,  may  participate  in  the  hearing 
and  present  its  views  on  the  issues 
relevant  to  the  withholding 
determination. 

(2)  The  parties  may  introduce  all 
relevant  evidence  on  the  issues  stated  in 
the  LEA's  request  for  withholding 
hearing  or  other  issues  determined  by 
the  hearing  examiner  during  the 
proceeding.  The  Assistant  Secretary's 
notice  of  intent  to  withhold,  the  LEA's 
request  for  a  withholding  hearing,  and 
all  amendments  and  exhibits  to  those 
documents,  must  be  made  part  of  the 
hearing  record. 

(3)  Technical  rules  of  evidence, 
including  the  Federal  Rules  of  Evidence, 
do  not  apply  to  hearings  conducted 
under  this  subpart,  but  the  hearing 
examiner  may  apply  rules  designed  to 
assiu^  production  of  the  most  credible 
evidence  available,  including  allowing 
the  cross-examination  of  witnesses. 

(4)  Each  party  may  examine  all 
documents  and  other  evidence  offered 
or  accepted  for  the  record,  and  may 
have  the  opportunity  to  refute  facts  and 
arguments  advanced  on  either  side  of 
the  issues. 

(5)  A  transcript  must  be  made  of  the 
oral  evidence  unless  the  parties  agree 
otherwise. 

(6)  Each  party  may  be  represented  by 
counsel. 

(7)  The  hearing  examiner  is  bound  by 
all  applicable  statutes  and  regulations 
and  may  neither  waive  them  nor  rule 
them  invalid. 

(d)  Fihng  requirements.  (1)  All  written 
submissions  must  be  filed  with  the 
hearing  examiner  by  hand-delivery, 
mail,  or  facsimile  transmission.  The 
Secretary  discourages  the  use  of 
facsimile  transmission  for  documents 
longer  than  five  pages. 

(2)  If  agreed  upon  by  the  parties,  a 
party  may  serve  a  document  upon  the 
other  party  by  facsimile  transmission. 

(3)  The  filing  date  for  a  written 
submission  under  this  subpart  is  the 
date  the  document  is — 

(i)  Hand-delivered; 

(ii)  Mailed;  or 

(iii)  Sent  by  facsimile  transmission. 

(4)  A  party  filing  by  facsimile 
transmission  is  responsible  for 
confirming  that  a  complete  and  legible 
copy  of  the  document  was  timely 
received  by  the  hearing  examiner. 

(5)  Any  party  filing  a  document  by 
facsimile  transmission  must  file  a 
follow-up  hard  copy  by  hand-delivery 
or  mail  within  a  reasonable  period  of 
time. 

(e)  Procedural  rules.  (1)  If  the  hearing 
examiner  determines  that  no  dispute 
exists  as  to  a  material  fact  or  that  the 
resolution  of  any  disputes  as  to  material 
facts  would  not  be  materially  assisted  by 
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oral  testimony,  the  hearing  examiner 
shall  afford  each  party  an  opportunity  to 
present  its  case — 

(i)  In  whole  or  in  part  in  writing:  or 

(ii)  In  an  informal  conference  after 
affording  each  party  sufficient  notice  of 
the  issues  to  be  considered. 

(2)  With  respect  to  withholding 
hearings  involving  a  dispute  as  to  a 
material  fact  the  resolution  of  which 
would  be  materially  assisted  by  oral 
testimony,  the  hearing  examiner  shall 
afford  to  each  party— 
— tt)  Sufficient  notice  of  the  issues  to  be 
considered  at  the  hearing; 

(ii)  An  opportxmity  to  present 
witnesses  on  the  party's  behalf;  and 

(iii)  An  opportunity  to  cross-examine 
other  witnesses  either  orally  or  through 
written  interrogatories. 

(f)  Decision  of  the  hearing  examiner. 
(1)  The  hearing  examiner — 

(i)  Makes  written  findings  and  an 
initial  withholding  decision  based  upon 
the  hearing  record;  and 

(ii)  Forwards  to  the  Secretary,  and 
mails  to  each  party  and  to  the  affected 
Indian  tribe  or  tribes,  a  copy  of  the 
written  findings  and  initial  withholding 
decision. 

(2)  A  hearing  examiner's  initial 
withholding  decision  constitutes  the 
Secretary's  final  withholding  decision 
without  any  further  proceedings 
unless — 

(i)  Either  party  to  the  withholding 
hearing,  within  30  days  of  the  date  of  its 
receipt  of  the  initial  withholding 
decision,  requests  the  Secretary  to 
review  the  decision  and  that  request  is 
granted;  or 

(ii)  The  Secretary  otherwise 
determines,  within  the  time  limits 
stated  in  paragraph  (g)(2)(ii)  of  this 
section,  to  review  the  initial 
withholding  decision. 

(3)  When  an  initial  withholding 
decision  becomes  the  Secretary's  final 
decision  without  any  further 
proceedings,  the  Department  notifies  the 
parties  and  the  affected  Indian  tribe  or 
tribes  of  the  finality  of  the  decision. 

(g)  Administrative  appeal  of  an  initial 
decision.  (l)(i)  Any  party  may  request 
the  Secretary  to  review  an  initial 
withholding  decision. 

(ii)  A  party  must  file  this  request  for 
review  within  30  days  of  the  party's 
receipt  of  the  initial  withholding 
decision. 

(2)  The  Secretary  may — 

(i)  Grant  or  deny  a  timely  request  for 
review  of  an  initial  withholding 
decision;  or 

(ii)  Otherwise  determine  to  review  the 
decision,  so  long  as  that  determination 
is  made  within  45  days  of  the  date  of 
receipt  of  the  initial  decision  by  the 
Secretary. 


(3)  The  Secretary  mails  to  each  party 
and  the  affected  Indiem  tribe  or  tribes, 
by  certified  mail  with  return  receipt 
requested,  wrritten  notice  of — 

(i)  The  Secretary's  action  granting  or 
denying  a  request  for  review  of  an  initial 
decision;  or 

(ii)  The  Secretary's  determination  to 
review  an  initicd  decision. 

(h)  Secretary's  review  of  an  initial 
withholding  decision.  (1)  When  the 
Secretary  reviews  an  initial  withholding 
decision,  the  Secretary  notifies  each 
party  and  the  affected  Indian  tribe  or 
tribes  in  writing,  by  certified  mail  with 
retiUTi  receipt  requested,  that  it  may  file 
a  written  statement  or  comments;  and 

(2)  Mails  to  each  party  and  to  the 
affected  Indian  tribe  or  tribes,  by 
certified  mail  with  return  receipt 
requested,  written  notice  of  the 
Secretary's  final  withholding  decision. 

(Authority:  20  U.S.C.  7704) 

§  222. 1 1 9    What  is  the  effect  of  withholding 
under  this  subpart? 

(a)  The  withholding  provisions  in  this 
subpart  apply  to  all  payments  that  an 
LEA  is  otherwise  eligible  to  receive 
under  section  8003  of  the  Act  for  any 
fiscal  year. 

(b)  The  Assistant  Secretary  withholds 
funds  after  completion  of  any 
administrative  proceedings  under 

§§  222.116-222.118  until  the  LEA 

documents  either  compliance  or 

exemption  from  compliance  with  the 

requirements  in  section  8004  of  the  Act 

and  this  subpart. 

(Authority.  20  U.S.C.  7704  (a),  (b),  (d)(2).  (e) 

(8H9)) 

§  222.120    When  is  a  local  educational 
agency  exempt  from  withholding  of 
payments? 

Except  as  provided  in  paragraph  (d)(2) 
of  this  section,  the  Assistant  Secretary 
does  not  withhold  payments  to  an  LEA 
under  the  following  circumstances: 

(a)  The  LEA  documents  that  it  has 
received  a  written  statement  from  the 
affected  Indian  tribe  or  tribes  that  the 
LEA  need  not  comply  with  section  8004 
(a)  and  (b)  of  the  Act,  because  the 
affected  Indian  tribe  or  tribes  is  satisfied 
with  the  provision  of  educational 
services  by  the  LEA  to  the  children 
claimed  on  the  LEA's  application  for 
assistance  under  section  8003  of  the 
Act. 

(b)  The  Assistant  Secretary  receives 
&t)m  the  affected  Indian  tribe  or  tribes 
a  written  request  that  meets  the 
requirements  of  §  222.121  not  to 
withhold  payments  from  an  LEA. 

(c)  The  Assistant  Secretary,  on  the 
basis  of  dociunentation  provided  by  the 
LEA,  determines  that  withholding 
payments  during  the  course  of  the 


school  year  would  substantially  disrupt 
the  educational  programs  of  the  LEA. 

(d)(1)  The  affected  Indian  tribe  or 
tribes  elects  to  have  educational  services 
provided  by  the  Bureau  of  Indian  Affairs 
under  section  1101(d)  of  the  Education 
Amendments  of  1978. 

(2)  For  an  LEA  described  in  paragraph 
(d)(1)  of  this  section,  the  Secretary 
recalculates  the  section  8003  payment 
that  the  LEA  is  otherwise  eligible  to 
receive  to  reflect  the  number  of  students 
who  remain  in  attendance  at  the  LEA. 

(Authority:  20  U.S.C.  7703(a),  7704(c),  (d)(2) 
and  (e)(8)) 

§  222. 1 21  How  does  the  affected  Indian 
tribe  or  tribes  request  that  payments  to  a 
local  educational  agency  not  be  withheld? 

(a)  The  affected  Indian  tribe  or  tribes 
may  submit  to  the  Assistant  Secretary  a 
formal  request  not  to  withhold 
payments  from  an  LEA. 

(b)  The  formal  request  must  be  in 
wTiting  and  signed  by  the  tribal 
chairman  or  authorized  designee. 
(Authority:  20  U.S.C.  7704  (d)(2)  and  (e)(8)) 

§  222.122    What  procedures  are  followed  if 
it  is  determined  that  the  local  educational 
agency's  funds  will  not  t>e  withheld  under 
this  subpart? 

If  the  Secretary  determines  that  an 
LEA's  payments  will  not  be  withheld 
under  this  subpart,  the  Assistant 
Secretary  notifies  the  LEA  and  the 
affected  Indian  tribe  or  tribes,  in 
writing,  by  certified  mail  with  retiuTi 
receipt  requested,  of  the  reasons  why 
the  payments  will  not  be  withheld. 

(Authority:  20  U.S.C.  7704  (d)-{e)) 

$222,150    [Amended] 

13.  In  §  222.150,  paragraph  (b)(1)  is 
amended  by  removing  "§§  222.90- 
222.114",  and  adding  in  its  place 
"§§222.90-222.122". 

14.  Section  222.151  is  amended  by 
revising  the  title  and  paragraph  (b)(1)  to 
read  as  follows: 

§  222.151    When  is  an  administrative 
hearing  provided  to  a  local  educational 
agency? 

«         •         *         »         « 

(b)*  *  * 

(1)  The  applicant  files  a  written 
request  for  an  administrative  hearing 
within  30  days  of  its  receipt  of  written 
notice  of  the  adverse  action;  and 
»        »        *        *         * 

15.  Section  222.152  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

$  222. 1 52    When  may  a  local  educational 
agency  request  reconsideration  of  a 
determination? 
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(b)  The  Secretary's  (or  the  Secretary's 
delegatee's)  consideration  of  a  request 
for  reconsideration  is  not  prejudiced  by 
a  pending  request  for  an  administrative 
hearing  on  the  same  matter,  or  the  fact 
that  a  matter  has  been  scheduled  for  a 
hearing.  The  Secretary  (or  the 
Secretary's  delegatee)  may,  but  is  not 
required  to,  postpone  the  administrative 
hearing  due  to  a  request  for 
reconsideration. 

(c)  The  Secretary  (or  the  Secretary's 
delegatee)  may  reconsider  any 
determination  under  the  Act  or  Pub.  L. 
81-874  concerning  a  particular  party 
unless  the  determination  has  been  the 
subject  of  an  administrative  hearing 
under  this  part  with  respect  to  that 
party. 

(Authority:  20  U.S.C.  77n(a)) 

16.  Section  222.154  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§  222. 1 54    How  must  written  submissions 
under  this  subpart  be  filed? 

•         *         »         »         » 

(e)  Any  party  filing  a  document  by 
facsimile  transmission  must  file  a 
follow-up  hard  copy  by  hand-delivery 
or  mail  within  a  reasonable  period  of 
time. 

(Authority:  20  U.S.C,  77n(a)) 

§222.156    [Amended] 

17.  In  §  222.156,  paragraph  (g)  is 
amended  by  removing  "hearing 
examiner",  and  adding  in  its  place 
"ALJ". 

18.  Section  222.157  is  amended  by 
revising  the  heading  and  paragraphs  (a) 
and  (b)(1)  to  read  as  follows: 

§  222. 1 57    What  procedures  apply  for 
issuing  or  appealing  an  administrative  law 
judge's  decision? 

(a)  Decision.  (1)  The  ALJ— 

(i)  Makes  written  findings  and  an 

initial  decision  based  upon  the  hearing 

record;  and 

(ii)  Forwards  to  the  Secretary,  and 

mails  to  each  party,  a  copy  of  the 

written  findings  and  initial  decision. 

(2)  An  ALJ's  initial  decision 
constitutes  the  Secretary's  final  decision 
without  any  further  proceedings 
unless — 

(i)  A  party,  within  the  time  limits 
stated  in  paragraph  (b)(l)(ii)  of  this 
section,  requests  the  Secretary  to  review 
the  decision  and  that  request  is  granted; 
or 

(ii)  The  Secretary  otherwise 
determines,  within  the  time  limits 
stated  in  paragraph  (b)(2)(ii)  of  this 
section,  to  review  the  initial  decision. 

(3)  When  an  initial  decision  becomes 
the  Secretary's  final  decision  without 
any  further  proceedings,  the 
Department's  Office  of  Hearings  and 


Appeals  notifies  the  parties  of  the 
finality  of  the  decision. 

(b)  Administrative  appeal  of  an  initial 
decision.  (l)(i)  Any  party  may  request 
the  Secretary  to  review  an  initial 
decision. 

(ii)  A  party  must  file  such  a  request 
for  review  within  30  days  of  the  party's 
receipt  of  the  initial  decision. 
»        *        «        •         . 

19.  In  §  222.158,  the  heading, 
introductory  text,  and  paragraph  (b),  are 
revised  to  read  as  follows: 

§  222. 1 58    What  procedures  apply  to  the 
Secretary's  review  of  an  Initial  decision? 

When  the  Secretary  reviews  an  initial 
decision,  the  Secretary — 

(a)  *   *   • 
•"      (b)  Mails  to  each  party  written  notice 
of  the  Secretary's  final  decision. 
(Authority:  20  U.S.C.  7711(a)) 

20.  In  §  222.161.  paragraph  (c)  is 
amended  by  removing  the  paragraph 
designations  before  each  definition, 
reordering  the  definitions  in 
alphabetical  order,  and  adding  in 
alphabetical  order  the  following  new 
definitions  of  "Local  tax  revenues," 
"Local  tax  revenues  covered  under  a 
State  equalization  program,"  and  "Total 
local  tax  revenues": 

§  222. 1 61    How  is  State  aid  treated  under 
section  8009  of  the  Act? 

*  •         »         *         • 

(c)  Definitions.  The  following 
definitions  apply  to  this  subpart: 

*  «         »         *         » 

Local  tax  revenues  means  compulsory 
charges  levied  by  an  LEA  or  by  an 
intermediate  school  district  or  other 
local  governmental  entity  on  behalf  of 
an  LEA  for  current  expenditures  for 
educational  services.  "Local  tax 
revenues"  include  the  proceeds  of  ad 
valorem  taxes,  sales  and  use  taxes, 
income  taxes  and  other  taxes.  Where  a 
State  fiuiding  formula  requires  a  local 
contribution  equivalent  to  a  specified 
mill  tax  levy  on  taxable  real  or  personal 
property  or  both,  "local  tax  revenues" 
include  any  revenues  recognized  by  the 
State  as  satisfying  that  local 
contribution  requirement. 

Local  tax  revenues  covered  under  a 
State  equalization  program  means 
"local  tax  revenues"  as  defined  in 
paragraph  (c)  of  this  section  contributed 
to  or  taken  into  consideration  in  a  State 
aid  program  subject  to  a  determination 
under  this  subpart,  but  excluding  all 
revenues  from  State  and  Federal 
sources. 
•        *        *        *        » 

Total  local  tax  revenues  means  all 
"local  tax  revenues"  as  defined  in 
paragraph  (c)  of  this  section,  including 


tax  revenues  for  education  programs  for 
children  needing  special  services, 
vocational  education,  transportation, 
and  the  like  during  the  period  in 
question  but  excluding  all  revenues 
from  State  and  Federal  sources. 
***** 

21.  In  §222.162.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  222. 1 62    What  disparity  standard  must  a 
State  meet  in  order  to  be  certified  and  how 
are  disparities  in  current  expenditures  or 
revenues  per  pupil  measured? 

(a)  Percentage  disparity  limitation. 
The  Secretary  considers  that  a  State  aid 
program  equalizes  expenditures  if  the 
disparity  in  the  amount  of  current 
expenditures  or  revenues  per  pupil  for 
free  public  education  among  LEAs  in 
the  State  is  no  more  than  25  percent.  In 
determining  the  disparity  percentage, 
the  Secretary  disregards  LEAs  with  per 
pupil  expenditures  or  revenues  above 
the  95th  or  below  the  5th  percentile  of 
those  expenditures  or  revenues  in  the 
State.  The  method  for  calculating  the 
percentage  of  disparity  in  a  State  is  in 
the  appendix  to  this  subpart. 
*        •        •        •        * 

21.  In  §222.164,  paragraphs  (a)(2)  and 
(b)  are  revised,  and  an  OMB  control 
number  is  added  before  the  authority 
citation,  to  read  as  follows: 

§  222. 1 64    What  procedures  does  the 
Secretary  follow  in  making  a  determination 
under  section  8009? 

(a)*    *    * 

(2)  Whenever  a  proceeding  under  this 
subpart  is  initiated,  the  party  initiating 
the  proceeding  shall  give  adequate 
notice  to  the  State  and  all  LEAs  in  the 
State  and  provide  them  with  a  complete 
copy  of  the  submission  initiating  the 
proceeding.  In  addition,  the  partv 
initiating  the  proceeding  shall  notify  the 
State  and  all  LEAs  in  the  State  of  their 
right  to  request  from  the  Secretary, 
within  30  days  of  the  initiation  of  a 
proceeding,  the  opportunity  to  present 
their  views  to  the  Secretary  before  the 
Secretary  makes  a  determination. 

(b)  Submission.  (1)  A  submission  by  a 
State  or  LEA  under  this  section  must  be 
made  in  the  manner  requested  by  the 
Secretary  and  must  contain  the 
information  and  assurances  as  may  be 
required  by  the  Secretary  in  order  to 
reach  a  determination  under  section 
8009  and  this  subpart. 
(2)(i)  A  State  in  a  submission  shall — 

(A)  Demonstrate  how  its  State  aid 
program  comports  with  §  222.162:  and 

(B)  Demonstrate  for  each  LEA 
receiving  funds  under  the  Act  that  the 
proportion  of  those  funds  that  will  be 
taken  into  consideration  comports  with 
§222.163. 
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(ii)  The  submission  must  be  received 
by  the  Secretary  no  later  than  120 
calendar  days  before  the  beginning  of 
the  States  fiscal  year  for  the  year  of  the 
determination,  and  must  include 
(except  as  provided  in  §  222.161(c)(2)) 
final  second  preceding  fiscal  year 
disparity  data  enabling  the  Secretary  to 
determine  whether  the  standard  in 
§  222.162  has  been  met.  The  submission 
is  considered  timely  if  received  by  the 
Secretary  on  or  before  the  filing 
deadline  or  if  it  bears  a  U.S.  Postal 
Service  postmark  dated  on  or  before  the 
filing  deadline. 

(3)  An  LEA  in  a  submission  must 
demonstrate  whether  the  State  aid 
program  comports  with  section  8009. 

(4)  Whenever  a  proceeding  is  initiated 
under  this  subpart,  the  Secretary  may 
request  ft-om  a  State  the  data  deemed 
necessary  to  make  a  determination.  A 
failure  on  the  part  of  a  State  to  comply 
with  that  request  within  a  reasonable 
period  of  time  results  in  a  summary 
determination  by  the  Secretary  that  the 
State  aid  program  of  that  State  does  not 
comport  with  the  regidations  in  this 
subpart. 

(5)  Before  making  a  determination 
under  section  8009.  the  Secretary 
affords  the  State,  and  all  LEAs  in  the 
State,  an  opportimity  to  present  their 
views  as  follows: 

(i)  Upon  receipt  of  a  timely  request  for 
a  predetermination  hearing,  the 
Secretary  notifies  all  LEAs  and  the  State 
of  the  time  and  place  of  the 
predetermination  hearing. 

(ii)  Predetermination  hearings  are 
informal  and  any  LEA  and  the  State  may 
participate  whether  or  not  they 
requested  the  predetermination  hearing. 

(iii)  At  the  conclusion  of  the 
predetermination  hearing,  the  Secretary 
holds  the  record  open  for  15  days  for  the 
submission  of  post-hearing  comments. 
Tue  Secretary  may  extend  the  period  for 
post-hearing  comments  for  good  cause 
for  up  to  an  additional  15  days. 

(iv)  Instead  of  a  predetermination 
hearing,  if  the  party  or  parties 
requesting  the  predetermination  hearing 
agree,  they  may  present  their  views  to 
the  Secretary  exclusively  in  writing.  In 
such  a  case,  the  Secretary  notifies  all 
LEAs  and  the  State  that  this  alternative 
procedure  is  being  followed  and  that 
they  have  up  to  30  days  from  the  date 
of  the  notice  in  which  to  submit  their 
views  in  writing.  Any  LEA  or  the  State 
may  submit  its  views  in  writing  within 
the  specified  time,  regardless  of  whether 
it  requested  the  opportunity  to  present 
its  views. 
*        •        •         •        * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1810-0036) 
(Authority:  20  U.S.C.  7709) 


22.  In  §  222.165,  paragraphs  (e).  (f), 
and  (h)  are  revised  to  read  as  follows: 

§  222.1 65    What  procedures  does  the 
Secretary  follow  after  making  a 
determination  under  section  8009? 

*         •         «         «         » 

(e)  Proceedings.  (1)  The  Secretary 
refers  the  matter  in  controversy  to  an 
administrative  law  judge  (ALJ) 
appointed  under  5  U.S.C.  3105. 

[2)  The  ALJ  is  bound  by  all  applicable 
statutes  and  regulations  and  may  neither 
waive  them  nor  rule  them  invalid. 

(0  Filing  requirements.  (1)  Any 
written  submission  under  this  section 
must  be  filed  by  hand-delivery,  mail,  or 
facsimile  transmission.  The  Secretary 
discourages  the  use  of  facsimile 
transmission  for  documents  longer  than 
five  pages. 

(2)  If  agreed  upon  by  the  parties, 
service  of  a  document  may  be  made 
upon  the  other  party  by  facsimile 
transmission. 

(3)  The  filing  date  for  a  written 
submission  under  this  section  is  the 
date  the  document  is — 

(i)  Hand-delivered; 

(ii)  Mailed;  or 

(iii)  Sent  by  facsimile  transmission. 

(4)  A  party  filing  by  facsimile 
transmission  is  responsible  for 
confirming  that  a  complete  and  legible 
copy  of  the  document  was  received  by 
the  Department. 

(5)  Any  party  filing  a  docimaent  by 
facsimile  transmission  must  file  a 
follow-up  hard  copy  by  hand-delivery 
or  mail  within  a  reasonable  period  of 
time. 


ACTION:  Technical  amendmente. 


1^. 


,j)  Decisions.  (1)  The  ALJ— 

(i)  Makes  written  findings  and  an 
initial  decision  based  upon  the  hearing 
record;  and 

(ii)  Forwards  to  the  Secretary,  and 
mails  to  each  party,  a  copy  of  the 
written  findings  and  initial  decision. 

(2)  Appeals  to  the  Secretary  and  the 
finality  of  initial  decisions  under 
section  8009  are  governed  by 
§§  222.157(b),  222.158,  and  222.159  of 
subpart  J  of  this  part. 
(Authority:  20  U.S.C.  7709) 
IFR  Doc.  97-17208  Filed  6-30-97;  8:45  am] 
8ILUNQ  CODE  4000-01-l> 


LIBRARY  OF  CONGRESS 

Copyright  Office 

37  CFR  Parts  201 ,  202,  203 

Copyright  Rules  and  Regulations: 
Copyright,  Freedom  of  Information  Act 

agency:  Copyright  Office,  Library  of 
Congress. 


SUMMARY:  The  Copyright  Office  is 
making  non-substantive  housekeeping 
amendments  to  its  regulations  to  update 
them  and  to  correct  minor  errors. 
EFFECTIVE  DATE:  June  30.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Kretsinger.  Assistant  General 
Counsel,  or  Patricia  L.  Sinn,  Senior 
Attorney,  Copyright  GC/I&R.  P.O.  Box 
70400,  Southwest  Station,  Washington, 
DC  20024.  Telephone:  (202)  707-8380. 
Telefax:  (202)  707-8366. 
SUPPLEMENTARY  INFORMATION:  The 
Copyright  Office  periodically  reviews  its 
regulations  as  published  in  the  Code  of 
Federal  Regulations  (CFR)  to  correct 
minor  errors  perceived  in  the  published 
text.  The  Office  has  identified  minor 
errors  in  the  currently  published  rules. 
The  following  sections  are  amended  to 
correct  changed  address  references: 
§§  201.1(a),  201.1(b),  201.1(c).  201.1(d). 
201.2(b)(5),  201.5(c)(2),  and  202.3(b)(2). 
Typographical  errors  are  corrected  in 
§§  202.20(c)(2)(vii)(A)(2)  and 
202.20{c)(2)(vii)(D)(l).  An  update  in 
citation  to  the  copyright  statute  and 
authority  for  issuing  regulations  to 
implement  the  Freedom  of  Information 
Act  is  made  to  §  203.2(a). 

List  of  Subjects 

37  CFR  Part  201 

Copyright.  General  Provisions. 
37  CFR  Part  202 

Copyright,  Registration. 
37  CFR  Part  203 

Freedom  of  Information  Act. 

Final  Rule 

Accordingly.  37  CFR  Chapter  II  is 
corrected  by  making  the  following 
corrections  and  amendments. 

PART  201-GENERAL  PROVISIONS 

1.  The  authority  citation  for  Part  201 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  702. 17  U.S.C.  1003. 

§201.1    [Amended] 

2.  Section  201.1(a)  is  amended  by 

.    removing  "Washington,  DC  20559."  and 
adding  "Copyright  Office,  101 
Independence  Avenue,  S.E., 
Washington,  DC  20559-6000."  after 
"Library  of  Congress." 

3.  Section  201.1(b)  is  amended  by 
removing  "Copyright  Office,  Library  of 
Congress.  Washington.  DC  20557."  and 
adding  in  its  place  "Library  of  Congress, 
Copyright  Office,  101  Independence 
Avenue.  S.E..  Washington.  DC  20559- 
6000." 
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4.  Section  201.1(c)  is  amended  by 
removing  "Copyright  Office,  Library  of 
Congress,  Washington,  DC  20559."  and 
adding  in  its  place  "Library  of  Congress, 
Copyright  Office,  101  Independence 
Avenue,  S.E.,  Washington.  DC  20559- 
6000." 

5.  Section  201.1(d)  is  amended  by 
removing  "Copyright  Office,  Library  of 
Congress,  Washington  DC  20559."  and 
adding  in  its  place  "Library  of  Congress, 
Copyright  Office,  101  Independence 
Avenue,  S.E.,  Washington,  DC  20559- 
6000." 

§201.2    [Amended] 

6.  Section  201.2(b)(5)  is  amended  by 
removing  "the  General  Counsel  of  the 
Copyright  Office.  Department  DS, 
Washington,  DC  20540."  and  adding 
":Copyright  GC/I&R.  P.O.  Box  70400, 
Southwest  Station,  Washington.  DC 
20024." 

§201.5    [Amended] 

7.  Section  201.5(c)(2)  is  amended  by 
removing  "United  States  Copyright 
Office,  Library  of  Congress.  Washington, 
DC  20559."  and  adding  in  its  place 
"Library  of  Congress.  Copyright  Office, 
101  Independence  Avenue.  S.E., 
Washington.  DC  20559-6000." 

PART  202— REGISTRATION  OF 
CLAIMS  TO  COPYRIGHT 

8.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  702. 

§202.3    [Amended] 

9.  Section  202.3(b)(2)  is  amended  by 
removing  "  United  States  Copyright 
Office,  Library  of  Congress,  Washington, 
DC  20559."  and  adding  in  its  place 
"Library  of  Congress,  Copyright  Office, 
101  Independence  Avenue,  S.E., 
Washington,  DC  20559-6000." 

§202.20    [Amended] 

10.  Section  202.20(c)(2)(vii)(A)(2)  is 
amended  by  removing  "or  for  programs 
consisting  of  or  less  than  25  pages  or 
equivalent  units,  source  code  with  the 
trade  secret  portions  blocked-out. 
provided  that  the  blocked-out  portions 
are  proportionately  less  than  the 
material  remaining,  and  the  remaining 
portion  reveals  an  appreciable  amount 
of  orginal  computer  code."  and  by 
adding  in  its  place  "or  for  programs 
consiting  of,  or  less  than,  50  pages  or 
equivalent  imits,  entire  source  code 
with  the  trade  secret  portions  blocked- 
out,  provided  that  the  blocked-out 
portions  are  proportionately  less  than 
the  material  remaining,  and  the 
remaining  portion  reveals  an 
appreciable  amount  of  original 
computer  code." 


11.  Section  202.20(c)(2){vii)(D)(I)  is 
amended  by  adding  the  word  "pages" 
after  the  niuneral  "25". 

PART  203— FREEDOM  OF 
INFORMATION  ACT:  POUCIES  AND 
PROCEDURES 

12.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  17  U.S.C.  702;  and  5  U.S.C. 
552(a)(1). 

§203.2    [Antended] 

13.  Section  203.2(a)  is  amended  by 
removing  "17  U.S.C.  101-710."  and 
adding  in  its  place:  "17  U.S.C.  101- 
1101." 

Dated;  )une  26.  1997. 
Mariljm  J.  Kretsinger, 
Assistant  General  Counsel. 
[FR  Doc.  97-17238  Filed  6-30-97;  8:45  am] 
BtUMG  COOE  1410-3D-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  3 
RIN  2900-Aie6 

Veterans'  Benefits  Improvements  Act 
of  1996 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  dociunent  amends 
Department  of  Veterans  Affairs  (VA) 
adjudication  regulations  concerning: 
The  clothing  allowance  based  on  certain 
service-coimected  disabilities;  the  dates 
of  the  Vietnam  era;  the  pa)anent  of 
benefits  to  a  surviving  spouse  for  the 
month  in  which  the  veteran  dies;  the 
period  for  which  accrued  benefits  are 
payable;  and  burial  allowance 
ehgibihty.  The  intended  effect  of  this 
amendment  is  to  bring  VA  regulations 
into  conformance  with  statutory 
revisions  contained  in  the  Veterans' 
Benefits  Improvements  Act  of  1996. 
DATES:  Effective  Date:  October  9. 1996, 
except  for  amendments  to  §§  3.2(f)  and 
3.307(a)(6),  which  are  effective  January 
1,  1997. 

Applicability:  The  amendments  to  38 
CFR  3.20  apply  to  the  deaths  of 
compensation  and  pension  recipients 
that  occur  after  December  31.  1996.  The 
Amendment  to  38  CFR  3.1000  applies  to 
claims  for  accrued  benefits  based  on 
deaths  that  occurred  before  October  9, 
1996,  and  that  were  not  finally  decided 
before  then,  as  well  as  to  claims  based 
on  deaths  that  occurred  after  then. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Bisset,  Jr..  Consultant,  Regulations  Staff. 
Compensation  and  Pension  Service. 
Veterans  Benefits  Administration.  810 


Vermont  Avenue.  NW,  Washington,  EX] 
20420,  telephone  (202)  273-7230. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  38  U.S.C.  1162,  VA  pays 
a  clothing  allowance  to  each  veteran 
who,  because  of  a  service-connected 
disability,  either  wears  or  uses  a 
prosthetic  or  orthopedic  appliance 
which  tends  to  wear  out  or  tear  the 
veteran's  clothing,  or  uses  a  medication 
prescribed  for  a  skin  condition  due  to  a 
service-connected  disability  and  which 
causes  irreparable  damage  to  the 
veteran's  outer  clothing.  Although  38 
U.S.C.  5313  limits  the  amoimt  of 
compensation  or  dependency  and 
indemnity  compensation  that  is  payable 
to  any  person  who  is  incarcerated  in  a 
Federal.  State,  or  local  penal  institution 
for  a  period  in  excess  of  60  days  for 
conviction  of  a  felony,  there  was  no 
such  restriction  on  payment  of4he 
clothing  allowance. 

Section  502  of  the  Veterans'  Benefits 
Improvements  Act  of  1996,  Pubhc  Law 
104-275.  amended  38  U.S.C.  Chap.  53 
to  reduce  the  amount  of  the  clothing 
allowance  payable  under  38  U.S.C.  1162 
to  veterans  who  are  incarcerated  in  a 
Federal.  State,  or  local  penal  institution 
for  a  period  in  excess  of  60  days  and 
who  are  furnished  clothing  without 
charge  by  the  institution.  Under  this 
amendment,  VA  is  required  to  reduce 
the  amount  of  the  clothing  allowance  by 
an  amount  equal  to  1/365  of  the  amount 
of  the  allowance  otherwise  payable  for 
each  day  on  which  the  veteran  was 
incarcerated  during  the  12-month 
period  preceding  the  date  on  which 
payment  of  the  clothing  allowance 
would  be  due.  VA  is  amending  38  CFR 
3.810  to  reflect  this  statutory  change. 

The  Vietnam  era  was  defined  as  the 
period  August  5.  1964.  through  May  7, 
1975.  inclusive  (See  38  CFR  3.2(f)). 
Section  505  of  Public  Law  104-275 
amended  38  U.S.C.  101(29)  to  expand 
the  Vietnam  era  to  the  period  beginning 
on  February  28.  1961.  and  ending  on 
May  7,  1975.  but  only  for  veterans  who 
served  in  the  Republic  of  Vietnam 
during  that  period.  Public  Law  104-275 
also  amended  38  U.S.C.  1 1 16(a)  to     '' 
expand  the  period  during  which 
veterans  must  have  served  in  Vietnam  to 
be  entitled  to  the  application  of  certain 
presumptions  relating  to  exposure  to 
certain  herbicide  agents  and  the  service 
coimection  of  associated  diseases  to  the 
period  beginning  January  9.  1962.  and 
ending  on  Mav  7.  1975.  VA  is  amending 
38  CFR  3.2(f)  and  3.307(a)(6)  to  reflect 
these  statutory  changes,  which  are 
effective  January  1. 1997. 

Under  the  provisions  of  38  U.S.C. 
5310,  a  veteran's  surviving  spouse  who 
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is  entitled  to  death  benefits  for  the 
month  of  the  veteran's  death  gets  an 
amount  not  less  than  the  amount  which 
the  veteran  would  have  received  for  that 
month  but  for  his  or  her  death.  Section 
506  of  Pub.  L.  104-275  revised  38  U.S.C. 
5310  to  allow  a  surviving  spouse  who  is 
not  entitled  to  death  b>enefits  for  the 
month  of  the  veteran's  death  to  receive 
a  benefit  in  an  amount  equal  to  the 
amount  which  the  veteran  would  have 
received  for  that  month  but  for  his  or 
her  death.  It  further  provided  that  a 
compensation  or  pension  payment 
issued  to  a  veteran  for  the  month  of 
death  shall  be  treated  as  being  payable 
to  a  surviving  spouse  who  is  entitled  to 
this  new  benefit  and  that  if  the  payment 
is  negotiated  or  deposited  it  will  be 
considered  as  the  benefit  due  the 
surviving  spouse.  However,  if  the 
payment  is  less  than  the  amount  the 
veteran  would  have  received  for  the 
month  of  death,  the  statute  requires  that 
the  unpaid  amount  be  treated  as  an 
accrued  benefit  (See  38  U.S.C.  5121  and 
38  CFR  3.1000).  The  changes  made  by 
section  506  of  Public  Law  104-275 
apply  to  deaths  occurring  after 
December  31,  1996.  VA  is  amending  38 
CFR  3.20  to  reflect  these  statutory 
changes. 

Under  the  provisions  of  38  U.S.C. 
5121,  when  an  individual  eligible  for 
VA  periodic  monetary  benefits  dies,  the 
amount  of  benefits  due  but  unpaid  at 
death  may  be  paid  either  to  certain 
survivors  or  as  a  reimbursement  to  the 
person  who  bore  the  expense  of  the 
individual's  last  illness  and  burial.  The 
amount  of  accrued  benefits  payable  was 
limited  to  the  amount  due  for  a  period 
not  to  exceed  one  year  prior  to  the  date 
of  death.  Section  507  of  Public  Law 
104-275  revised  this  to  the  amount  due 
for  a  period  not  to  exceed  two  years 
prior  to  the  date  of  death.  VA  is 
amending  38  CFR  3.1000(a)  to  reflect 
this  statutory  change. 

Under  the  provisions  of  38  U.S.C. 
2303,  VA  pays  burial  benefits  on  behalf 
of  a  veteran  who  dies  in  a  VA  facility 
to  which  he  or  she  was  admitted  for 
hospital,  nursing  home,  or  domiciliary 
care,  or  who  dies  in  an  institution  at 
which  he  or  she  was  receiving  hospital 
or  nursing  home  care  at  the  expense  of 
the  United  States  at  the  time  of  death. 
Section  212  of  Public  Law  104-275 
amended  38  U.S.C.  2303  to  provide 
burial  benefits  for  certain  veterans  who 
die  in  State  nursing  homes.  VA  is 
amending  38  CFR  3.1600(c)  to  reflect 
this  statutory  change,  to  correct  an 
obsolete  reference  to  38  U.S.C.  1701(4), 
and  to  include  within  the  scope  of  the 
term  "hospitalized  by  VA"  contract 
hospital  care  under  38  U.S.C.  1703. 
These  amendments  merely  conform  the 


regulations  to  the  governing  statutory 
provisions. 

VA  is  issuing  a  final  rule  to  make  the 
above  described  amendments.  Because 
these  amendments  merely  refiect 
statutory  changes,  publication  as  a 
proposal  for  public  comment  is 
unnecessary. 

Because  no  notice  of  proposed 
rulemaking  was  required  in  connection 
with  the  adoption  of  this  final  rule,  no 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-612).  Even  so,  the  Secretary 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104, 
64.105,  64.109,  and  64.110. 

List  of  Subfects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims.  Disability  benefits,  . 
Health  care.  Pensions,  Varans, 
Vietnam.  '     Xt 

Approved:  April  28, 1997. 
fesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  3  is  amended  as 
follows: 

PART  ^-ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A.  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.2,  paragraph  (f)  is  revised  to 
read  as  follows: 

§3.2    Periods  of  war. 


December  31,  1996,  the  surviving 
spouse,  if  not  entitled  to  death 
compensation,  dependency  and 
indemnity  compensation,  or  death 
pension  for  the  month  of  death,  shall  be 
entitled  to  a  benefit  for  that  month  in  an 
amount  equal  to  the  amount  of 
compensation  or  pension  the  veteran 
would  have  received  for  that  month  but 
for  his  or  her  death. 

(2)  A  payment  issued  to  a  deceased 
veteran  as  compensation  or  pension  for 
the  month  in  which  death  occurred 
shall  be  treated  as  payable  to  that 
veteran's  surviving  spouse,  if  the 
surviving  spouse  is  not  entitled  to  death 
compensation,  dependency  and 
indemnity  compensation  or  death 
pension  for  that  month  and,  if 
negotiated  or  deposited,  shall  be 
considered  to  be  the  benefit  to  which 
the  surviving  spouse  is  entitled  under 
paragraph  (c)(1)  of  this  section. 
However,  if  such  payment  is  in  an 
amount  less  than  the  amount  of  the 
benefit  under  paragraph  (c)(1)  of  this 
section,  the  unpaid  difference  shall  be 
treated  in  the  same  maimer  as  an 
accrued  benefit  under  §  3.1000  of  this 
part. 
(Authority:  38  U.S.C.  5310(b)) 

§3.307    [Amended] 

4.  In  §3.307,  paragraphs  (a)(6)(i)  and 
(a)(6)(iii)  are  amended  by  removing 
"during  the  Vietnam  era"  wherever  it 
appears,  and  adding,  in  its  place, 
"during  the  period  begirming  on  January 
9,  1962,  and  ending  on  May  7,  1975", 
and  by  adding  an  authority  citation  at 
the  end  of  paragraph  (a)(6)(i)  and  by 
revising  the  authority  citation  to 
paragraph  (a)(6)(iii)  to  read  as  follows: 

§  3.307    Presumptive  service  connection 
for  chronic,  tropical  or  prisoner-of-war 
related  disease,  or  disease  associated  with 
exposure  to  certain  herbicide  agents; 
wartime  and  service  on  or  after  January  1, 
1947. 
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(f)  Vietnam  era.  The  period  beginning 
on  February  28, 1961,  and  ending  on 
May  7,  1975,  inclusive,  in  the  case  of  a 
veteran  who  served  in  the  Republic  of 
Vietnam  during  that  period.  The  period 
beginning  on  August  5,  1964,  and 
ending  on  May  7, 1975,  inclusive,  in  all 
other  cases. 

(Authority:  38  U.S.C.  101(29)) 

*  ♦         «         *         * 

3.  In  §  3.20,  paragraph  (c)  is  added  to 
read  as  follows: 

§  3.20    Surviving  spouse's  t>eneflt  for 
month  of  veteran  s  death. 

*  •         «         •         « 

(c)(1)  Where  a  veteran  receiving 
compensation  or  pension  dies  after 


(a)*  • 

• 

(6)*  * 

* 

/ 

(i)*   * 

* 

(Authority: 

38 

U.S.C.  1116(a)(4)) 

•         • 

* 

*         • 

(iii)*  • 

* 

(Authority: 

38 

U.S.C.  501(a)  and  1116(a)(3)) 

§3.810    [Amended] 

5.  In  §  3.810,  paragraph  (a),  the  first 
sentence,  is  amended  by  removing  "A" 
and  adding,  in  its  place,  "Except  as 
provided  in  paragraph  (d)  of  this  section 
a";  and  paragraph  (d)  is  added  after  the 
authority  citation  following  paragraph 
(c)  to  read  as  follows: 


§  3.81 0    Clothing  allowance. 

***** 

(d)  If  a  veteran  is  incarcerated  in  a 
Federal,  State,  or  local  penal  institution 
for  a  period  of  more  than  60  days  and 
is  furnished  clothing  without  charge  by 
the  institution,  VA  shall  reduce  the 
amoimt  of  the  annual  clothing 
allowance  by  l/365th  of  the  amount 
otherwise  payable  for  each  day  the 
veteran  was  incarcerated  during  the  12- 
month  period  preceding  the  armiversary 
date  for  which  entitlement  is 
established.  No  reduction  shall  be  made 
for  the  first  60  days  of  incarceration. 

(Authority:  38  U.S.C.  5313A) 

§3.1000    [Amended] 

6.  In  §  3.1000.  the  introductory  text  of 
paragraph  (a)  is  amended  by  removing 
"1  year"  and  adding,  in  its  place,  "2 
years",  and  By  adding  an  authority 
citation  to  read  as  follows: 

§3.1000    Under  38  U.S.C.  5121. 

(a)  *  *  * 

(Authority:  38  U.S.C.  5121(a) 

•         •         *         *         • 

§3.1600    [Amended] 

7.  In  §3.1600,  paragraph  (c),  the 
second  sentence  is  amended  by 
removing  "(as  defined  in  38  U.S.C. 
1701(4))"  and  adding,  in  its  place,  "(as 
described  in  38  U.S.C.  1701(3))";  by 
removing  "1711(a).  or"  and  adding,  in 
its  place,  "1711(a);  admission  (transfer) 
to  a  non-VA  facility  (as  described  in  38 
U.S.C.  1701(4))  for  hospital  care  under 
the  authority  of  38  U.S.C.  1703;"  and  by 
removing  "United  States."  and  adding, 
in  its  place,  "United  States;  or 
admission  (transfer)  to  a  State  nursing 
home  for  muring  home  care  with 
respect  to  which  payment  is  authorized 
under  the  authority  of  38  U.S.C.  1741.". 

[PR  Doc.  97-17226  Filed  6-30-97;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AH97 

Veterans  Education:  Submission  of 
School  Catalogs  to  State  Approving 
Agencies 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
educational  assistance  and  educational 
benefits  regulations  of  the  Department 
of*Veterans  Affairs  (VA).  The  current 
regulations  provide  that  schools  must 


submit  a  catalog  or  bulletin  to  the  State 
Approving  Agency  (SAA)  when  seeking 
approval  for  courses  for  training  under 
VA-administered  education  programs. 
Public  Law  102-568  removed  this 
requirement  for  elementary  and 
secondary  schools.  Accordingly,  VA  is 
amending  the  regulations  to  state  that 
accredited  schools,  other  than 
elementary  and  secondary  schools,  as 
part  of  the  approval  process  must  ^ 

submit  catalogs  to  the  State  agencies 
that  approve  courses  for  training  under 
VA-administered  education  programs. 
EFFECTIVE  DATE:  July  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration. 
Education  Service  (225).  Veterans 
Benefits  Administration.  202-273-7187. 
SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the  Federal 
Register  on  January  8,  1997  (62  FR 
1075).  VA  proposed  to  amend  the 
"Administration  of  Educational 
Assistance"  regulations  which  are  set 
forth  in  38  CFR  21.4001  et  seq.  It  was 
proposed  to  amend  the  regulations  so 
that  accredited  schools,  other  than 
elementary  or  secondary  schools,  as  part 
of  the  approval  process  must  submit 
catalogs  to  the  State  approving  agencies. 
Comments  were  sought  under  the 
Paperwork  Reduction  Act  concerning 
the  collection  of  information  in  the 
proposed  §  21.4253(d)(1). 

Interested  persons  were  given  60  days 
to  submit  comments.  No  comments 
were  received.  Accordingly,  based  on 
the  rationale  set  forth  in  the  proposed 
rule  and  in  this  document,  we  are 
adopting  the  provisions  of  the  proposed 
rule  as  a  final  rule. 

The  amendments  made  by  this  final 
rule  relieve  restrictions.  Therefore, 
under  the  provisions  of  5  U.S.C.  553(d), 
there  is  a  basis  for  making  this  final  rule 
effective  immediately. 

Paperwork  Reduction  Act 

Information  collection  and 
recordkeeping  requirements  in  this  final 
rule  (concerning  38  CFR  21.4253(d)(1)) 
have  been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  imder 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  and  have  been  assigned  OMB 
control  number  2900-0568.  The 
provisions  of  §  21.4253(d)(1)  restate  a 
statutory  requirement  which  provides 
that  before  a  State  Approving  Agency 
(SAA)  may  approve  a  course  of  an 
accredited  educational  institution  (other 
than  an  elementary  or  secondary  school) 
for  training  imder  VA-administered 
educational  assistance  programs,  the 
educational  institution  must  submit  to 


the  SAA  certified  copies  of  its  catalog  or 
bulletin  containing  certain  information. 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or  ' 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  valid  OMB  control 
niunber  assigned  to  the  collection  of 
^  information  in  this  final  rule  is 
displayed  at  the  end  of  the  affected 
section  of  the  regulations. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Aikirs 
certifies  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 
Although  it  is  possible  that  a  small 
entity  could  be  subject  to  this 
rulemaking,  all  schools  prepare  a 
catalog  or  bulletin  that  would  meet  the 
requirements  of  this  rulemaking. 
Consequently,  there  will  be  no 
significant  economic  impact  on  small 
entities  from  this  rulemaking. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  final  rule  are  64.117. 
64.120,  and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure,  Armed  forces,  Civil  rights, 
Claims,  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education,  Grant 
programs-veterans.  Health  care.  Loan      * 
programs-education,  Loan  programs- 
veterans,  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements,  Schools,  Travel  and 
transportation  expenses,  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  2, 1997. 
Jesse  Brotni. 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21,  subpart  D,  is 
amended  as  set  forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D — ^Administration  of 
Educational  Assistance  Programs 

1.  The  authority  citation  for  part  21, 
subpart  D,  continues  to  read  as  follows: 

Authority:  10  U.S.C.  1606;  36  U.S.C. 
501(a),  chs.  30,  32,  34,  35,  36.  unleu 
otherwise  noted. 
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2.  In  §  21.4253.  paragraph  (d)(1)  is 
revised  to  read  as  follows: 

§  21 .4253    Accredited  courses. 

«        •        *        •        • 

(d)*   *   * 

(1)  The  institution  (other  than  an 
elementary  or  secondary  school)  has 
submitted  to  the  State  approving  agency 
copies  of  its  catalog  or  bulletin  which 
are  certified  as  true  and  correct  in 
content  and  policy  by  an  authorized 
representative,  and  the  publication 

shall: 

(i)  State  with  specificity  the 
requirements  of  die  institution  with 
respect  to  graduation; 

(ii)  Include  institution  policy  and 
regulations  relative  to  standards  of 
progress  required  of  the  student  by  the 
institution  (this  pohcy  will  define  the 
grading  system  of  the  institution,  the 
minimum  grades  considered 
satisfactory,  conditions  for  interruption 
for  unsatisfactory  grades  or  progress,  a 
description  of  the  probationary  period, 
if  any,  allowed  by  the  institution, 
conditions  of  reentrance  for  those 
students  dismissed  for  unsatisfactory 
progress,  and  a  statement  regarding 
progress  records  kept  by  the  institution 
and  furnished  the  student); 

(iii)  Include  institution  policy  and 
regulations  relating  to  student  conduct 
and  conditions  for  dismissal  for 
unsatisfactory  conduct;  and 

(iv)  Include  any  attendance  standards 
of  the  institution  if  the  institution  has 
and  enforces  such  standards. 

(Authority:  38  U.S.C.  3675(a),  3676(b)) 

•         •         *         *         • 

(Paperwork  requirements  in  §  21.4253(d)(1) 

were  approved  by  the  Office  of  Management 

and  Budget  under  control  number  290O- 

0568.) 

|FR  Doc.  97-17217  Filed  6-30-97;  8:45  am) 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  Nos.  RM97-3.  MC9e-2.  MC96-3  and 
MC97-1;  Order  No.  1185] 

Amendments  to  Domestic  Mail 
Classification  Schedule 

AGENCY:  Postal  Rate  Conunission. 
action:  Final  rule. 

SUMMARY:  This  final  rule  sets  forth  the 
changes  to  the  Domestic  Mail 
Qassification  Schedule  (DMCS)  and  the 
accompanying  rate  changes  as  a  result  of 
the  Governors'  Decisions  on  the 
Recommended  Decisions  of  the  Postal 
Rate  Commission  in  Docket  Nos.  MC96- 
2,  MC96-3  and  MC97-1.  The 


Commission's  Recommended  Decision 
in  Docket  No.  MC96-2  (issued  July  19. 
1996)  and  its  Further  Opinion  and 
Recommended  Decision  in  Docket  No. 
MC96-2  (issued  May  14,  1997)  changed 
the  classification  provisions  for 
Nonprofit  Standard  Mail,  Nonprofit 
Enhanced  Carrier  Route  Standard  Mail, 
Nonprofit  Periodicals,  Within  County 
Periodicals  and  Classroom  Publications. 
The  Commission's  Decision  in  Docket 
No.  MC96-3  (issued  April  2,  1997) 
changed  the  classification  provisions  for 
selected  Special  Services.  An 
Experimental  Nonletter-Size  Business 
Reply  Mail  Category,  to  begin  June  8. 
1997  and  expire  June  8, 1999.  was 
estabUshed  with  the  Governors'     , 
Decision  accepting  the  Commission's 
Recommended  Decision  in  Docket  No. 
MC97-1.  For  this  reason  Appendix  A  to 
Subpart  C  has  been  revised  to  reflect 
those  changes. 

DATES:  This  rule  is  effective  July  1, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman.  Legal  Advisor, 
Postal  Rate  Commission.  1333  H  Street, 
NW,  Suite  300,  Washington,  D.C. 
20268-0001,  (202)  789-6820. 
SUPPLEMENTARY  INFORMATION:  On  April 
4,  1996.  the  Postal  Service,  pursuant  to 
its  authority  under  39  U.S.C.  3621.  et 
seq..  filed  a  request  with  the  Postal  Rate 
Commission  for  a  recommended 
decision  on  classification  reform 
proposals  for  some  types  of  preferred 
rate  mail.  The  Commission  designated 
this  filing  as  Docket  No.  MC96-2. 
Classification  Reform  II  (Nonprofit  Mail) 
and  on  April  11. 1996.  the  Commission 
published  a  notice  in  the  Federal 
Register  (61  FR  16129-16146)  outlining 
the  Postal  Service  request  and  allowing 
interested  parties  an  opportunity  to 
intervene. 

The  Commission  issued  its 
recommended  decision  on  the  Postal 
Service  request  on  July  19. 1996.  The 
recommended  decision  followed  closely 
the  settlement  agreement  signed  by  13 
participants  and  the  Postal  Service,  with 
the  exception  of  the  proposal  for 
Classroom  Periodicals.  In  Order  No. 
1125.  issued  simultaneously  with  the 
Recommended  Decision,  the 
Commission  directed  the  Postal  Service 
to  provide  further  data  and  information 
on  the  proposed  changes  in  Classroom 
Periodicals. 

On  August  5. 1996.  the  Governors 
issued  a  decision  accepting  the 
Recommended  Decision  of  the  Postal 
Rate  Commission,  and  by  Resolution 
No.  96-4  established  October  6.  1996  as 
the  effective  date  for  implementation. 
Decision  of  the  Governors  of  the  United 
States  Postal  Service  on  Recommended 


Decision  of  the  Postal  Rate  Commission 
on  Nonprofit  Standard  Mail.  Nonprofit 
Enhanced  Carrier  Route  Standard  Mail, 
Nonprofit  Periodicals,  and  Within 
County  Periodicals.  Docket  No.  MC96- 
2.  August  5,  1996. 

In  response  to  Order  No.  1125,  the 
Postal  Service  filed  additional 
testimony.  On  May  14, 1997,  the      ^ 
Commission  issued  its  Fiulher  Opinion 
and  Recoirmiended  Decision  on 
Classroom  Publications.  On  Jime  5, 
1997.  the  Governors'  issued  a  decision 
accepting  the  Commission's 
Recommended  Decision,  and  by 
Resolution  No.  97-9.  established 
October  5, 1997  as  the  effective  date  for 
implementation. 

The  Request  of  the  United  States 
Postal  Service  for  a  Recommended 
Decision  on  Special  Service  Changes 
was  filed  on  June  7,  1996.  It  proposed 
changes  in  provisions  of  tl\e  Domestic 
Mail  Classification  Schedule  and  fees 
for  selected  special  services.  The  Postal 
Service  proposed  changes  in  the  terms 
of  service  or  fees  for  post  office  boxes 
(including  caller  service),  certified  mail, 
return  receipt,  insiu-ance  and  registered 
mail  service.  The  proposal  established  a 
new  special  service  for  postal  cards,  and 
renamed  postal  cards  "Stamped  Cards". 
The  proposal  also  eliminated  special 
delivery  service.  The  Commission 
published  a  notice  in  the  Federal 
Register  (61  FR  31968-31979)  outlining 
the  Postal  Service  Request  and  allowing 
interested  parties  an  opportimity  to 
intervene.  The  Commission  issued  its 
Recommended  Decision  on  April  2, 
1997. 

On  May  6,  1997,  the  Governors  issued 
a  decision  accepting  the  Recommended 
Decision  of  the  Postal  Rate  Commission 
and  by  Resolution  97-7  established  Jime 
8.  1997  as  the  eltective  date  for 
implementation.  Decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  Recommended  Decision 
of  the  Postal  Rate  Commission  on 
Special  Services  Fees  and 
Classifications.  Docket  No.  MC96-3. 
May  6.  1997. 

The  proceedings  in  Docket  No. 
MC97-1  were  initiated  to  consider  a 
Request  of  the  United  States  Postal 
Service,  filed  on  December  13,  1996,  for 
establishment,  on  an  experimental  basis, 
of  new  mail  classifications  and  fees  for 
nonletter-size  Business  Reply  Mail.  The 
Postal  Service  proposed  to  conduct  this 
experiment  over  a  two-year  period  with 
a  hmited  number  of  participants.  This 
experimental  filing  was  made  under 
sections  67  through  67d  of  the 
Commission's  rules  of  practice,  39  CFR 
3001.67  through  3001. 67d.  The 
Commission  gave  notice  of  the  Postal 
Service's  Request  in  Order  No.  1148 
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which  was  published  in  the  Federal 
Register  (61  FR  67860-67862). 

On  April  2.  1997,  the  Conmiission 
issued  a  Recommended  Decision  in  this 
docket  establishing  the  experimental 
classification  for  a  period  of  two  years. 
On  May  6,  1997,  the  Governors  issued 
a  decision  accepting  the  Commission's 
decision  and  by  Resolution  97-8, 
established  June  8,  1997  as  the  effective 
date  for  this  experiment.  These 
provisions  will  expire  on  June  8,  1999. 
(Decision  of  the  Governors  of  the  United 
States  Postal  Service  on  the 
Recommended  Decision  of  the  Postal 
Rate  Conunission  on  the  Experimental 
Nonletter-Size  Business  Reply  Mail 
Categories  and  Fees,  Docket  No.  MC97- 

1.) 

The  amendments  to  the  DMCS  which 
are  published  in  this  order  reflect  the 
Governors'  decisions  on  August  5,  1996, 
May  6,  1997,  and  June  5,  1997.  These 
revisions  are  published  as  a  final  rule, 
since  procediual  safeguards  and  ample 
opporttuiity  for  opposition  have  already 
been  afforded  to  all  interested  parties. 

Regulatory  Flexibility  Act 

Pursuant  to  5  U.S.C.  605(b)  of  the 
Regulatory  Flexibility  Act,  the 
Commission  certifies  that  this 
rulemaking  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Accordingly,  regulatory  flexibility 
analysis  in  not  required. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Freedom  of  information. 
Postal  Service,  Sunshine  Act. 

For  reasons  set  out  in  the  preamble. 
39  CFR  part  3001  is  amended  as  follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b),  3603.  3622- 
3624.3661,3662. 

Subpart  C — Rules  Applicable  to 
Requests  for  Establishing  or  Changing 
the  Mall  Classification  Schedule 

2.  Appendix  A  to  Subpart  C — Postal 
Service  Rates  and  Charges  is  amended 
as  follows: 

a.  Place  sections  1000-6030  in  correct 
numerical  order  following  section  484 
and  preceding  Classification  Schedule 
SS-1 — Address  Correction  Service. 

b.  Remove  the  terms  "special 
delivery"  and  "SS-17"  wherever  they 
appear. 

c.  In  section  260  in  the  table,  remove 
entry  h.  and  redesignate  entries  i.  and  j. 


as  h.  and  i.;  in  Classification  Schedule 
SS-4,  section  4.C30  in  the  table,  remove 
entry  b.,  and  redesignate  entry  c.  as  b.; 
in  Classification  Schedule  SS^,  section 
6.060  in  the  table,  remove  entry  c,  and 
redesignate  entry  d.  as  c;  in 
Classification  Schedule  SS-1 3,  section 
13.070  in  the  table,  remove  entry  e.,  and 
redesignate  entry  f.  as  e..  and  in 
Classification  Schedule  SS-14,  section 
14.060  in  the  table,  remove  entry  d.,  and 
redesignate  entry  e.  as  d. 

d.  In  sections  222.  222.31,  222.32, 
222.41,  270.  Classification  Schedule  SS- 
11,  section  11.0221,  and  the  First-Class 
Mail  Rate  Schedule  222  heading, 
remove  the  word  "Postal"  or  "postal" 
and  add,  in  its  place,  the  words 
"Stamped  Cards",  wherever  it  appears. 
In  Section  222.11,  remove  the  word 
"Postal"  in  the  heading  and  replace  it 
with  the  word  "Stamped";  and  revise 
the  sentence  to  read  "A  Stamped  Card 

is  a  card  with  postage  imprinted  or 
impressed  on  it  and  supplied  by  the 
Postal  Service  for  the  transmission  of 
messages."  In  section  222.13.  in  the  first 
sentence,  remove  the  word  "postal" 
wherever  it  appears  and  replace  it  with 
"Stamped  Cards";  in  the  second 
sentence,  remove  the  word  "postal"  and 
replace  it  with  "Stamped  Card".  In 
section  222.2,  remove  the  word  "postal" 
the  first  time  it  appears  and  replace  it 
with  "Stamped  Card". 

e.  Amend  the  Table  of  Contents  by: 

1.  Revising  the  entry  for  Section  180 
to  read  "Refunds". 

2.  Revising  the  entry  for  Section  181 
to  read  "Procedure". 

3.  Revising  the  entry  for  Section  1B2 
to  read  "Availability". 

4.  Removing  the  entries  for  Section 
183,  184,  460  and  Classification 
Schedule  SS-17. 

f.  In  section  110  add  the  following 
sentence  at  the  end  of  the  paragraph: 
"Insurance  is  either  included  in  Express 
Mail  postage  or  is  available  for  an 
additional  charge,  depending  on  the 
value  and  nature  of  the  item  sent  by 
Express  Mail." 

g.  Amend  the  table  in  section  160  by 
adding,  under  the  heading  "Service"  the 
words  "d.  Express  Mail  Insiu^nce".  and 
imder  the  heading  "Schedule",  the 
words  "SS-9". 

h.  Sections  180  through  182  are 
revised  to  read  as  set  forth  below;  and 
sections  183  and  184  are  removed. 

i.  In  section  260  in  the  table,  in  entry 
h.  under  the  heading  "Service"  revise 
the  parenthetical  phrase  to  read 
"(limited  to  merchandise  sent  by 
Priority  Mail)". 

j.  Sections  320  through  423  are 
revised  to  read  as  set  forth  below. 

k.  Section  460  is  removed. 


I.  Section  1009  is  added  to  read  as  set 
forth  below. 

m.  In  the  second  sentence  of  section 
3080,  remove  the  words  "emd  insured" 
and  add  the  words  "general  insurance, 
and  Express  Mail  Insurance"  in  their 
place. 

n.  Classification  Schedule  SS-2 — 
Business  Reply  Mail  is  revised  to  read 
as  set  forth  below. 

o.  In  Classification  Schedule  SS-3, 
section  3.010,  remove  the  word  "his" 
and  the  article  "a"  the  third  time  it 
appears,  and  add  the  words  "the 
customer's"  before  the  words  "box 
niunber". 

p.  In  Classification  Schedule  SS-3, 
section  3.022,  remove  the  ","  and  the 
word  "rented",  and  add  the  word 
"used"  in  its  place. 

q.  Revise  Classification  Schedule  SS- 
9  to  read  as  set  forth  below. 

r.  In  Classification  Schedule  SS-10, 
section  10.010,  remove  the  word  "his". 

s.  In  Classification  Schedule  SS-10, 
section  10.021,  revise  the  first  sentence 
to  read  "A  post  office  box  holder  may 
ask  the  Postal  Service  to  deliver  to  the 
post  office  box  all  mail  properly 
addressed  to  the  holder." 

t.  In  Classification  Schedule  SS-10, 
section  10.031,  remove  the  words 
"periods  of  rental  and",  and  add 
"administered  as  follows"  after  the 
words  "boxes  are".  In  the  table  in 
section  10.031.  revise  the  first  column 
heading  to  read  "Period  of  box  use". 

u.  In  Classification  Schedule  SS-10, 
section  10.032.  remove  the  words 
"boxes  rented"  and  add,  in  their  place, 
the  words  "post  office  box  fees  paid". 

V.  In  Classification  Schedule  SS-1 3, 
section  13.070  in  the  table,  entries  c. 
and  d.,  remove  the  amount  "$25"  and 
add  the  amount  "$50"  in  its  place. 

w.  In  Classification  Schedule  SS-14, 
revise  section  14.021  to  read  as  set  forth 
below. 

X.  In  Classification  Schedule  SS-14, 
section  14.026,  after  the  word  "which", 
add  the  words  "insurance  is  provided, 
or  for  articles  valued  $100  or  less  on 
which";  and  add  a  ","  after  the  word 
"elected". 

y.  In  Classification  Schedule  SS-14, 
section  14.070,  after  the  word  "mail", 
remove  the  words  "and  related  optional 
indemnity  purchase  ". 

z.  In  Classification  Schedule  SS— 16, 
section  16.020  in  the  table,  in  entry  f., 
remove  the  words  "First  Class"  and  add, 
in  their  place,  the  words  "Priority 
Mail";  in  entry  g.,  revise  the 
parenthetical  phrase  to  read  "(limited  to 
merchandise  sent  by  Single  Piece, 
Parcel  Post.  Boimd  Printed  Matter. 
Special,  and  Library  Subclasses)". 

aa.  In  Classification  Schedule  SS— 16. 
section  16.021,  after  the  words  "mailing 
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or"  add  the  following  ",  when 
purchased  in  conjunction  with  certified, 
COD,  insured  (if  for  more  than  $50), 
registered,  or  Express  Mail,". 

bb.  Amend  Classification  Schedule 
SS-16.  by  revising  section  16.0211  as 
set  forth  below. 

cc.  Classification  Schedule  SS-17  is 
removed. 

dd.  In  Classification  Schedule  SS-18, 
section  18.021  remove  the  words  "(or 
special  delivery)". 

ee.  Classification  Schedule  19A  is 
added  to  read  as  set  forth  below. 

ff.  Standard  Mail  Rate  Schedule  321.4 
is  removed. 

gg.  Rate  Schedules  321.4A,  321.4B 
and  321.5  are  added  to  read  as  set  forth 
below. 

hh.  Rate  Schedules  423.2,  423.3  and 
423.4  are  revised  to  read  as  set  forth 
below. 

ii.  In  the  table  which  appears  after 
Rate  Schedule  423.4,  Rate  Schedules 
SS-2— Business  Reply  Mail,  SS-5 — 
Certified  Mail,  SS-9— Insured  Mail.  SS- 
10 — Post  Office  Boxes  and  Caller 
Service.  SS-14 — Registered  Mail  and 
SS-16 — Return  Receipts  are  revised  to 
read  as  set  forth  below. 

jj.  Rate  Schedule  SS-17— Special 
Delivery  is  removed. 

kk.  In  Rate  Schedule  SS-19— Stamped 
Envelopes  add  the  following 
parenthetical  phrase  "(in  addition  to 
postage)",  under  the  word  "Fee". 

11.  Rate  Schedule  SS-19A— Stamped 
Cards  is  added  to  read  as  set  forth 
below. 

Appendix  A  to  Subpart  C — Postal 
Senrice  Rates  and  Charges 


180  REFUNDS 

181  Procedure 


Claims  for  refunds  of  postage  must  be 
filed  within  the  period  of  time  and 
under  terms  and  conditions  prescribed 
by  the  Postal  Service. 

182     Availability 

182.1  Same  Day  Airport.  The  Postal 
Service  will  refund  the  postage  for  Same 
Day  Airport  Express  Mail  not  available 
for  claim  by  the  time  specified,  unless 
the  delay  is  caused  by: 

a.  Strikes  or  work  stoppage; 

b.  IDelay  or  cancellation  of  flights;  or 

c.  Governmental  action  beyond  the 
control  of  Postal  Service  or  air  carriers. 

182.2  Custom  Designed.  Except 
where  a  service  agreement  provides  for 
claim,  or  delivery,  of  Custom  Designed 
Express  Mail  more  than  24  hours  after 
scheduled  tender  at  point  of  origin,  the 
Postal  Service  will  refund  postage  for 
such  mail  not  available  for  claim,  or  not 


delivered,  within  24  hours  of  mailing, 
unless  the  item  was  delayed  by  strike  or 
work  stoppage. 

182.3  Next  Day.  Unless  the  item  was 
delayed  by  strike  or  work  stoppage,  the 
Postal  Service  will  refund  postage  for 
Next  Day  Express  Mail  not  available  for 
claim  or  not  delivered: 

a.  By  10:00  a.m.,  or  earlier  time(s) 
prescribed  by  the  Postal  Service,  of  the 
next  delivery  day  in  the  case  of  Post 
Office-to-Post  Office  service;    . 

b.  By  3:00  p.m.,  or  earlier  time(s) 
prescribed  by  the  Postal  Service,  of  the 
next  delivery  day  in  the  case  of  Post 
Office-to-Addressee  service. 

182.4  Second  Day.  Unless  the  item 
was  delayed  by  strike  or  work  stoppage, 
the  Postal  Service  will  refund  postage 
for  Second  Day  Express  Mail  not 
available  for  claim  or  not  delivered: 

a.  By  10:00  a.m.,  or  earlier  time(s) 
prescribed  by  the  Postal  Service,  of  the 
second  delivery  day  in  the  case  of  Post 
Office-to-Post  Office  service; 

b.  By  3:00  p.m.,  or  earlier  time(s) 
prescribed  by  the  Postal  Service,  of  the 
second  delivery  day  in  the  case  of  Post 
Office-to-Addressee  service. 


320  DESCRIPTION  OF  SUBCLASSES 

321  Subclasses  Limited  to  Mail 
Weighing  Less  than  16  Ounces 

321.1  Single  Piece  Subclass 

321.11  Definition.  The  Single  Piece 
subclass  consists  of  Standard  Mail 
weighing  less  than  16  ounces  that  is  not 
mailed  under  sections  321.2,  321.3, 
321.4.  321.5  or  323. 

321.12  Basic  Rate  Category.  The 
basic  rate  category  applies  to  Single 
Piece  subclass  mail  not  mailed  under 
section  321.13. 

321.13  Keys  and  Identification 
Devices  Rate  Category.  The  keys  and 
identification  devices  rate  category 
applies  to  keys,  identification  cards, 
identification  tags,  or  similar 
identification  devices  mailed  without 
cover,  and  which  bear,  contain,  or  have 
securely  attached  the  name  and 
complete  address  of  a  person, 
organization,  or  concern,  with 
instructions  to  return  to  such  address 
and  a  statement  guaranteeing  the 
payment  of  postage  due  on  delivery. 

321.14  Nonstandard  Size  Surcharge. 
Single  Piece  subclass  mail,  other  than 
that  mailed  under  section  321.13,  is 
subject  to  a  surcharge  if  it  is 
nonstandard  size  mail,  as  defined  in 
section  333. 

321.2  Regular  Subclass 

321.21     General.  The  Regular 
subclass  consists  of  Standard  Mail 
weighing  less  than  16  ounces  that  is  not 


mailed  under  sections  321.1,  321.3, 
321.4,  321.5  or  323. 
321.22     Presort  Rate  Categories 

321.221  General.  The  presort  rate 
categories  apply  to  Regular  subclass 
mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces; 

b.  Is  presorted,  marked,  and  presented 
as  prescribed  by  the  Postal  Service;  and 

c.  Meets  the  machinability, 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service. 

321.222  Basic  Rate  Categories.  The 
basic  rate  categories  apply  to  presort 
rate  category  mail  not  mailed  under 
section  321.223. 

321.223  Three- and  Five-Digit  Rate 
Categories.  The  three-  and  five-digit  rate 
categories  apply  to  presort  rate  category 
mail  presorted  to  single  or  multiple 
three-  and  five-digit  ZIP  Code 
destinations  as  prescribed  by  the  Postal 
Service. 


321.23     Automation  Rate  Categories 

321.231  General.  The  automation 
rate  categories  apply  to  Regular  subclass 
mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces; 

b.  Is  presorted,  marked,  and  presented 
as  prescribed  by  the  Postal  Service; 

c.  Bears  a  barcode  representing  not 
more  than  1 1  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service; 

d.  Meets  the  machinability, 
addressing,  barcoding,  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

321.232  Basic  Barcoded  Rate 
Category.  The  basic  barcoded  rate 
category  applies  to  letter-size 
automation  rate  category  mail  not 
mailed  under  section  321.233  or 
321.234. 

321.233  Three- Digit  Barcoded  Rate 
Category.  The  three-digit  barcoded  rate 
category  applies  to  letter-size 
automation  rate  category  mail  presorted 
to  single  or  multiple  three-digit  ZIP 
Code  destinations  as  prescribed  by  the 
Postal  Service. 

321.234  Five-Digit  Barcoded  Rate 
Category.  The  five-digit  barcoded  rate 
category  applies  to  letter-size 
automation  rate  category  mail  presorted 
to  single  or  multiple  five-digit  ZIP  Code 
destinations  as  prescribed  by  the  Postal 
Service. 

321.235  Basic  Barcoded  Flats  Rate 
Category.  The  basic  barcoded  flats  rate 
category  applies  to  flat-size  automation 
rate  category  mail  not  mailed  under 
section  321.236. 
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321.236    Three- and  Five-Digit 
Barcoded  Flats  Rate  Category.  The  three- 
and  five-digit  barcoded  flats  rate 
category  applies  to  flat-size  automation 
rate  category  mail  presorted  to  single  or 
multiple  three-  and  five-digit  ZIP  Code 
destinations  as  prescribed  by  the  Postal 
Service. 

321.24     Destination  Entry  Discount. 
The  destination  entry  discounts  apply  to 
Regular  subclass  mail  prepared  as 
prescribed  by  the  Postal  Service  and 
addressed  for  delivery  within  the 
service  area  of  the  BMC  (or  auxiliary 
service  facility),  or  sectional  center 
facility  (SCF),  at  which  it  is  entered,  as 
defined  by  the  Postal  Service. 

321.3     Enhanced  Carrier  Route 
Subclass 

321.31  Definition.  The  Enhanced 
Carrier  Route  subclass  consisis  of 
Standard  Mail  weighing  less  than  16 
ounces  that  is  not  mailed  under  section 
321.1,  321.2,  321.4.  321.5  or  323.  and 
that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces; 

b.  Is  prepared,  marked,  and  presented 
as  prescribed  by  the  Postal  Service; 

c.  Is  presorted  to  carrier  routes  as 
prescribed  by  the  Postal  Service; 

d.  Is  sequenced  as  prescribed  by  the 
Postal  Service;  and 

e.  Meets  the  machinability, 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service. 

321.32  Basic  Rate  Category.  The 
basic  rate  category  applies  to  Enhanced 
Carrier  Route  subclass  mail  not  mailed 
under  secdon  321.33,  321.34  or  321.35. 

321.33  Basic  Pre-Barcoded  Rate 
Category.  The  basic  pre-barcoded  rate 
category  applies  to  letter-size  Enhanced 
Carrier  Route  subclass  mail  which  bears 
a  barcode  representing  not  more  than  1 1 
digits  (not  including  "correction" 
digits),  as  prescribed  by  the  Postal 
Service,  and  which  meets  the 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

321.34  High  Density  Rate  Category. 
The  high  density  rate  category  applies  to 
Enhanced  Carrier  Route  subclass  mail 
presented  in  walk-sequence  order  and 
meeting  the  high  density  requirements 
prescribed  by  the  Postal  Service. 

321.35  Saturation  Rate  Category. 
The  saturation  rate  category  applies  to 
Enhanced  Carrier  Route  subclass  mail 
presented  in  walk-sequence  order  and 
meeting  the  saturation  requirements 
prescribed  by  the  Postal  Service. 

321.36  IDestination  Entry  Discounts. 
Destination  entry  discounts  apply  to 


Enhanced  Carrier  Route  subclass  mail 
prepared  as  prescribed  by  the  Postal 
Service  and  addressed  for  delivery 
within  the  service  area  of  the  BMC  (or 
auxiliary  service  facility),  sectional 
center  facility  (SCF),  or  destination 
delivery  unit  (DDU)  at  which  it  is 
entered,  as  defined  by  the  Postal 
Service. 

321.4    Nonprofit  Subclass 

321.41     General.  The  Nonprofit  subclass 
consists  of  Standard  Mail  weighing  less  than 
16  ounces  that  is  not  mailed  under  section 
321.1,  321.2,  321.3.  321.5  or  323.  and  that  is 
mailed  by  authorized  nonpro6t  organizations 
or  associations  of  the  following  typ>es: 

a.  Religious,  as  defined  in  section 
1009. 

b.  Educational,  as  defined  in  section 
1009, 

c.  Scientific,  as  defined  in  section 
1009, 

d.  Philanthropic,  as  defined  in  section 
1009. 

e.  Agricultural,  as  defined  in  section 
1009, 

f.  Labor,  as  defined  in  section  1009, 

g.  Veterans',  as  defined  in  section 
1009, 

h.  Fraternal,  as  defined  in  section 
1009, 

i.  Qualified  political  committees. 

j.  State  or  local  voting  registration 
officials  when  making  a  mailing 
required  or  authorized  by  the  National 
Voter  Registration  Act  of  1993. 

321.411  Qualified  Political 
Committees.  The  term  "qualified 
political  committee"  means  a  national 
or  State  committee  of  a  political  party, 
the  Republican  and  Democratic 
Senatorial  Campaign  Committees,  the 
Democratic  National  Congressional 
Committee,  and  the  National 
Republican  Congressional  Committee: 

a.  The  term  "national  committee" 
means  the  organization  which,  by  virtue 
of  the  bylaws  of  a  political  party,  is 
responsible  for  the  day-to-day  oi>eration 
of  such  political  party  at  the  national 
level;  and 

b.  The  term  "State  committee"  means 
the  organization  which,  by  virtue  of  the 
bylaws  of  a  political  party,  is 
responsible  for  the  day-to-day  operation 
of  such  political  party  at  the  State  level. 

321.412  Limitation  on 
Authorization.  An  organization 
authorized  to  mail  at  the  nonprofit 
Standard  rates  for  qualified  nonprofit 
organizations  may  mail  only  its  own 
matter  at  these  rates.  An  organization 
may  not  delegate  or  lend  the  use  of  its 
permit  to  mail  at  special  Standard  rates 
to  any  other  person,  organization  or 
association. 


321.42    Presort  Rate  Categories 

321.421  General.  The  presort  rate 
categories  apply  to  Nonprofit  subclass 
mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces; 

b.  Is  presorted,  marked,  and  presented 
as  prescribed  by  the  Postal  Service;  and 

c.  Meets  the  machinability, 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service. 

321.422  Basic  Rate  Categories.  The 
basic  rate  categories  apply  to  presort 
rate  category  mail  not  mailed  under 
section  321.423. 

321.423  Three-and  Five-Digit  Rate 
Categories.  The  three-and  five-digit  rate 
categories  apply  to  presort  rate  category 
mail  presorted  to  single  or  multiple 
three-and  five-digit  ZIP  Code 
destinations  as  prescribed  by  the  Postal 
Service. 

321.43     Automation  Rate  Categories 

321.431  General.  The  automation 
rate  categories  apply  to  Nonprofit 
subclass  mail  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  p>ounds  of 
addressed  pieces; 

b.  Is  presorted,  marked,  and  presented 
as  prescribed  by  the  Postal  Service; 

c.  Bears  a  barcode  representing  not 
more  than  11  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service; 

d.  Meets  the  machinability. 
addressing,  barcoding.  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

321.432  Basic  Barcoded  Rate 
Category.  The  basic  barcoded  rate 
category  applies  to  letter-size 
automation  rate  category  mail  not 
mailed  under  section  321.433  or 
321.434. 

321.433  Three-Digit  Barcoded  Rate 
Category.  The  three-digit  barcoded  rate 
category  applies  to  letter-size 
automation  rate  category  mail  presorted 
to  single  or  multiple  three-digit  ZIP 
Code  destinations  as  prescribed  by  the 
Postal  Service. 

321.434  Five-Digit  Barcoded  Rate 
Category.  The  five-digit  barcoded  rate 
category  applies  to  letter-size 
automation  rate  category  mail  presorted 
to  single  or  multiple  five-digit  ZIP  Code 
destinations  as  prescribed  by  the  Postal 
Service. 

321.435  Basic  Barcoded  Flats  Rate 
Category.  The  basic  barcoded  flats  rate 
category  applies  to  flat-size  automation 
rate  category  mail  not  mailed  under 
section  321.436. 

321.436  Three- and  Five-Digit 
Barcoded  Flats  Rate  Category.  The  three- 
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and  five-digit  barcoded  flats  rate 
category  applies  to  flat-size  automation 
rate  category  mail  presorted  to  single  or 
multiple  three-and  five-digit  ZIP  Code 
destinations  as  prescribed  by  the  Postal 
Service. 

321.44     Destination  Entry  Discounts. 
Destination  entry  discounts  apply  to 
Nonprofit  subclass  mail  prepared  as 
prescribed  by  the  Postal  Service  and 
addressed  for  delivery  writhin  the 
service  area  of  the  BMC  (or  auxiliary 
service  facility)  or  sectional  center 
facility  (SCF)  at  which  it  is  entered,  as 
defined  by  the  Postal  Service. 

321.5     Nonprofit  Enhanced  Carrier 
Route  Subclass 

321.51  Definition.  The  Nonprofit 
Enhanced  Carrier  Route  subclass 
consists  of  Standard  Mail  weighing  less 
than  16  ounces  that  is  not  mailed  under 
section  321.1.  321.2,  321.3,  321.4  or  323, 
that  is  mailed  by  authorized  nonprofit 
organizations  or  associations  (as  defined 
in  section  321. 41)  under  the  terms  and 
limitations  stated  in  section  321.412, 
and  that: 

a.  Is  prepared  in  a  mailing  of  at  least 
200  addressed  pieces  or  50  pounds  of 
addressed  pieces; 

b.  Is  prepared,  marked,  and  presented 
as  prescribed  by  the  Postal  Service; 

c.  Is  presorted  to  carrier  routes  as 
prescribed  by  the  Postal  Service; 

d.  Is  sequenced  as  prescribed  by  the 
Postal  Service;  and 

e.  Meets  the  machinability, 
addressing,  and  other  preparation 
requirements  prescribed  by  the  Postal 
Service. 

321.52  Basic  Rate  Category.  The 
basic  rate  category  applies  to  Nonprofit 
Enhanced  Carrier  Route  subclass  mail 
not  mailed  under  section  321.53,  321.54 
or  321.55. 

321.53  Basic  Pre-Barcoded  Rate 
Category.  The  basic  pre-barcoded  rate 
category  applies  to  letter-size  Nonprofit 
Enhanced  Carrier  Route  subclass  mail 
which  bears  a  barcode  representing  not 
more  than  11  digits  (not  including 
"correction"  digits),  as  prescribed  by  the 
Postal  Service,  and  which  meets  the 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

321.54  High  Density  Rate  Category. 
The  high  density  rate  category  applies  to 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail  presented  in  walk- 
sequence  order  and  meeting  the  high 
density  requirements  prescribed  by  the 
Postal  Service. 

321.55  Saturation  Rate  Category. 
The  saturation  rate  category  applies  to 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail  presented  in  walk- 


sequence  order  and  meeting  the 
saturation  requirements  prescribed  by 
the  Postal  Service. 

321.56    Destination  Entry  Discounts. 
Destination  entry  discounts  apply  to 
Nonprofit  Enhanced  Carrier  Route 
subclass  mail  prepared  as  prescribed  by 
the  Postal  Service  and  addressed  for 
delivery  within  the  service  area  of  the 
BMC  (or  auxiliary  service  facility), 
sectional  center  facility  (SCF),  or 
destination  delivery  unit  (DDU)  at 
which  it  is  entered,  as  defined  by  the 
Postal  Service. 

322     Subclasses  Limited  to  Mail 
Weighing  16  Ounces  or  More 

322.1     Parcel  Post  Subclass 

322.11  Definition.  The  Parcel  Post 
subclass  consists  of  Standard  Mail 
weighing  16  ounces  or  more  that  is  not 
mailed  under  sections  322.3,  323.1,  or 
323.2. 

322.12  Basic  Rate  Category.  The 
basic  rate  category  applies  to  all  Parcel 
Post  subclass  mail  not  mailed  under 
sections  322.13  or  322.14. 

322.13     [Reserved!  •• 

*  "Revised  language  describing  the  bulk 
parcel  post  rate  category  was  not  accepted  in 
Docket  No.  MC95-1.  The  following 
description,  last  amended  in  Docket  No. 
R84-1 ,  remains  in  effect. 

400.0202     Bulk 

Bulk  parcel  post  mail  is  fourth-class 
parcel  post  mail  consisting  of  properly 
prepared  and  separated  single  mailings 
of  at  least  300  pieces  or  2000  pounds. 
Pieces  weighing  less  than  15  pounds 
and  measuring  over  84  inches  in  length 
and  girth  combined  are  not  mailable  as 
bulk  parcel  post.  Provision  for  mailing 
nonidentical  pieces  is  set  forth  in 
section  400.046. 

322.14  Destination  BMC  Rate 
Category.  Parcel  Post  subclass  mail  is 
eligible  for  destination  BMC  rates  if  it  is 
included  in  a  mailing  of  at  least  50 
pieces  deposited  at  the  destination 
BMC,  auxiliary  service  facility,  or  other 
equivalent  facility,  as  prescribed  by  the 
Postal  Service. 

322.15  Intra-BMC  Discount.  Basic 
rate  category  Parcel  Post  subclass  mail 
is  eligible  for  the  intra-BMC  discount  if 
it  originates  and  destinates  within  the 
same  BMC  or  auxiliary  service  facility 
service  area,  Alaska,  Hawaii  or  Puerto 
Rico. 

322.16  Nonmachinable  Surcharge. 
Basic  rate  category  Parcel  Post  subclass 
mail  that  does  not  meet  machinability 
criteria  prescribed  by  the  Postal  Service 
is  subject  to  a  nonmachinable  surcharge. 

322.17  Pickup  Service.  Pickup 
service  is  available  for  Parcel  Post 
subclass  mail  under  terms  and 


conditions  prescribed  by  the  Postal 
Service. 

322.2  (Reserved) 

322.3  Bound  Printed  Matter  Subclass 

322.31  Definition.  The  Bound 
Printed  Matter  subclass  consists  of 
Standard  Mail  weighing  at  least  16 
ounces,  but  not  more  than  10  pounds, 
which: 

a.  Consists  of  advertising, 
promotional,  directory,  or  editorial 
material,  or  any  combination  thereof; 

b.  Is  securely  bound  by  permanent 
fastenings  including,  but  not  limited  to, 
staples,  spiral  bindings,  glue,  and 
stitching;  loose  leaf  binders  and  similar 
fastenings  are  not  considered 
permanent; 

c.  Consists  of  sheets  of  which  at  least 
90  percent  are  imprinted  with  letters, 
characters,  figures  or  images  or  any 
combination  of  these,  by  any  process 
other  than  handvmting  or  typewriting; 

d.  Does  not  have  the  nature  of 
personal  correspondence; 

e.  Is  not  stationery,  such  as  pads  of 
blank  printed  forms. 

322.32  Single  Piece  Rate  Category. 
The  single  piece  rate  category  applies  to 
Bound  Printed  Matter  subclass  mail 
which  is  not  mailed  under  section 
322.33  or  322.34. 

322.33  Bulk  Rate  Category.  The  bulk 
rate  category  applies  to  Bound  Printed 
Matter  subclass  mail  prepared  in  a 
mailing  of  at  least  300  pieces,  prepared 
and  presorted  as  prescribed  by  the 
Postal  Service. 

322.34  Carrier  Route  Presort  Rate 
Category.  The  carrier  route  rate  category 
applies  to  Bound  Printed  Matter 
subclass  mail  prepared  in  a  mailing  of 
at  least  300  pieces  of  carrier  route 
presorted  mail,  prepared  and  presorted 
as  prescribed  by  the  Postal  Service. 

323     Subclasses  With  No  16-Ounce 
Limitation 

323.1     Special  Subclass 

323.11     Definition.  The  Special 
subclass  consists  of  Standard  Mail  of  the 
following  types: 

a.  Books,  including  books  issued  to 
supplement  other  books,  of  at  least  eight 
printed  pages,  consisting  wholly  of 
reading  matter  or  scholarly  bibliography 
or  reading  matter  with  incidental  blank 
spaces  for  notations,  and  containing  no 
advertising  matter  other  than  incidental 
announcements  of  books.  Not  more  than 
three  of  the  announcements  may 
contain  as  part  of  their  format  a  single 
order  form,  which  may  also  serve  as  a 
post  card.  The  order  forms  permitted  in 
this  subsection  are  in  addition  to  and 
not  in  lieu  of  order  forms  which  may  be 
enclosed  by  virtue  of  any  other 
provision; 
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b.  16  millimeter  or  narrower  width 
films  which  must  be  positive  prints  in 
final  form  for  viewing,  and  catalogs  of 
such  films,  of  24  pages  or  more,  at  least 
22  of  which  are  printed,  except  when 
sent  to  or  from  commercial  theaters; 

c.  Printed  music,  whether  in  bound 
form  or  in  sheet  form; 

d.  Printed  objective  test  materials  and 
accessories  thereto  used  by  or  in  behalf 
of  educational  institutions  in  the  testing 
of  ability,  aptitude,  achievement, 
interests  and  other  mental  and  personal 
qualities  with  or  without  answers,  test 
scores  or  identifying  information 
recorded  thereon  in  writing  or  by  mark; 

e.  Sound  recordings,  including 
incidental  aimouncements  of  recordings 
and  guides  or  scripts  prepared  solely  for 
use  with  such  recordings.  Not  more  than 
three  of  the  aimouncements  permitted 
in  this  subsection  may  contain  as  part 
of  their  format  a  single  order  form, 
which  may  also  serve  as  a  post  card. 
The  order  forms  permitted  in  this 
subsection  are  in  addition  to  and  not  in 
lieu  of  order  forms  which  may  be 
enclosed  by  virtue  of  any  other 
provision; 

f.  Playscripts  and  manuscripts  for 
books,  periodicals  and  music; 

g.  Printed  educational  reference 
charts,  permanently  processed  for 
preservation; 

h.  Printed  educational  reference 
charts,  including  but  not  limited  to; 

i.  Mathematical  tables; 

ii.  Botanical  tables; 

iii.  Zoological  tables;  and 

iv.  Maps  produced  primarily  for 
educational  reference  purposes; 

i.  Looseleaf  pages  and  binders 
therefor,  consisting  of  medical 
information  for  distribution  to  doctors, 
hospitals,  medical  schools,  and  medical 
students;  and 

j.  Computer-readable  media 
containing  prerecorded  information  and 
guides  or  scripts  prepared  solely  for  use 
with  such  media. 

323.12  Single  Piece  Rate  Category. 
The  single  piece  rate  category  applies  to 
Special  subclass  mail  not  mailed  under 
section  323.13  or  323.14. 

323.13  Level  A  Presort  Rate 
Category.  The  Level  A  presort  rate 
category  applies  to  mailings  of  at  least 
500  pieces  of  Special  subclass  mail, 
prepared  and  presorted  to  five-digit 
destination  ZIP  Codes  as  prescritied  by 
the  Postal  Service. 

323.14  LevelB  Presort  Rate 
Category.  The  Level  B  presort  rate 
category  applies  to  mailing  of  at  least 
500  pieces  of  Special  subclass  mail, 
prepared  and  presorted  to  destination 
Bulk  Mail  Centers  as  prescribed  by  the 
Postal  Service. 


323.2     Library  Subclass 
323.21     Definition 

323.211  General.  The  Library 
subclass  consists  of  Standard  Mail  of  the 
following  types,  separated  or  presorted 
as  prescribed  by  the  Postal  Service: 

a.  Matter  designated  in  subsection 

323.213,  loaned  or  exchanged 
(including  cooperative  processing  by 
libraries)  between: 

i.  Schools  or  colleges,  or  universities; 

ii.  Public  libraries,  museums  and 
herbaria,  nonprofit  religious, 
educational,  scientific,  philanthropic, 
agricultural,  labor,  veterans'  or  fraternal 
organizations  or  associations,  or 
between  such  organizations  and  their 
members,  readers  or  borrowers. 

b.  Matter  designated  in  subsection 

323.214,  mailed  to  or  fi-om  schools, 
colleges,  universities,  public  libraries, 
museums  and  herbaria  and  to  or  from 
nonprofit  religious,  educational, 
scientific,  philanthropic,  agricultural, 
labor,  veterans'  or  fraternal 
organizations  or  associations;  or 

c.  Matter  designated  in  subsection 

323.215,  mailed  from  a  publisher  or  a 
distributor  to  a  school,  college,  ^ 
university  or  public  library. 

323.212  Definition  of  Nonprofit 
Organizations  and  Associations. 
Nonprofit  organizations  or  associations 
are  defined  in  section  1009. 

323.213  Library  subclass  mail  imder 
section  323.211a.  Matter  eligible  for 
mailing  as  Library  subclass  mail  under 
section  323.211a  consists  of: 

a.  Books  consisting  wholly  of  reading 
matter  or  scholarly  bibliography  or 
reading  matter  with  incidental  blank 
spaces  for  notations  and  containing  no 
advertising  other  than  incidental 
announcements  of  books; 

b.  Printed  music,  whether  in  bound 
form  or  in  sheet  form; 

c.  Bound  volumes  of  academic  theses 
in  typewritten  or  other  duplicated  form; 

d.  Periodicals,  whether  bound  or 
unbound; 

e.  Sound  recordings; 

f.  Other  library  materials  in  printed, 
duplicated  or  photographic  form  or  in 
the  form  of  unpublished  manuscripts; 
and 

g.  Museum  materials,  specimens, 
collections,  teaching  aids,  printed 
matter  and  interpretative  materials 
intended  to  inform  and  to  further  the 
educational  work  and  interest  of 
museums  and  herbaria. 

323.214  Library  subclass  mail  under 
section  323.211b.  Matter  eligible  for 
mailing  as  Library  subclass  mail  under 
section  323.211b  consists  of: 

a.  16-millimeter  or  narrower  width 
films;  filmstrips;  transparencies;  slides; 
microfilms;  all  of  which  must  be 
positive  prints  in  final  form  for  viewing; 


b.  Sound  recordings; 

c.  Museum  materials,  specimens, 
collections,  teaching  aids,  printed 
matter,  and  interpretative  materials 
intended  to  inform  and  to  further  the 
educational  work  and  interests  of 
museums  and  herbaria; 

d.  Scientific  or  mathematical  kits, 
instruments  or  other  devices; 

e.  Catalogs  of  the  materials  in  section 
323.214  a  through  d  and  guides  or 
scripts  prepared  solely  for  use  with  such 
materials. 

323.215     Library  subclass  mail  under 
section  323.211c.  Matter  eligible  for 
mailing  as  Library  subclass  mail  under 
section  323.211c  consists  of  t)ooks, 
including  books  to  supplement  other 
books,  consisting  wholly  of  reading 
matter  or  scholarly  bibliography  or 
reading  matter  with  incidental  blank 
spaces  for  notations,  and  containing  no 
advertising  matter  other  than  incidental 
announcements  of  books. 

323.22     Basic  Rate  Category.  The 
basic  rate  category  applies  to  all  Library 
subclass  mail. 

330  PHYSICAL  LIMITATIONS 

331  Size 

Standard  Mail  may  not  exceed  108 
inches  in  length  and  girth  combined. 
Additional  size  limitations  apply  to 
individual  Standard  Mail  subclasses. 
The  maximum  size  for  mail  presorted  to 
carrier  route  in  the  Enhanced  Carrier 
Route  and  Nonprofit  Enhanced  Carrier 
Route  subclasses  is  14  inches  in  length, 
11.75  inches  in  width,  and  0.75  inch  in 
thickness.  For  merchandise  samples 
mailed  with  detached  address  cards,  the 
carrier  route  maximum  dimensions 
apply  to  the  detached  address  cards  and 
not  to  the  samples. 

332  Weight 

Standard  Mail  may  not  weigh  more 
than  70  pounds.  Additional  weight 
limitations  apply  to  individual  Standard 
Mail  subclasses. 

333  Nonstandard  Size  Mail 

Single  Piece  subclass  mail  weighing 
one  ounce  or  less  is  nonstandard  size  if: 

a.  Its  aspect  ratio  does  not  fall 
between  1  to  1.3  and  1  to  2.5  inclusive; 
or 

b.  It  exceeds  any  of  the  following 
dimensions: 

i.  11.5  inches  in  length; 
i.  6.125  inches  in  width;  or 
iii.  0.25  inch  in  thickness. 

340  POSTAGE  AND  PREPARATION 

341  Postage 

Postage  must  be  paid  as  set  forth  in 
section  3000.  When  the  postage 
computed  at  a  Single  Piece,  Regular, 
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Enhanced  Carrier  Route,  Nonprofit  or 
Nonprofit  Enhanced  Carrier  Route 
Standard  rate  is  higher  than  the  rate 
prescribed  in  any  of  the  Standard 
subclasses  listed  in  322  or  323  for  which 
the  piece  also  qualifies  (or  would 
qualify,  except  for  weight),  the  piece  is 
eligible  for  the  applicable  lower  rate.  All 
mail  mailed  at  a  bulk  or  presort  rate 
must  have  postage  paid  in  a  manner  not 
requiring  cancellation. 

342  Preparation 

All  pieces  in  a  Standard  mailing  must 
be  separately  addressed.  All  pieces  in  a 
Standard  mailing  must  be  identified  as 
prescribed  by  the  Postal  Service,  and 
must  contain  the  ZIP  Code  of  the 
addressee  when  prescribed  by  the  Postal 
Service.  All  Standard  mailings  must  be 
prepared  and  presented  as  prescribed  by 
the  Postal  Service.  Two  or  more 
Standard  mailings  may  be  commingled 
and  mailed  only  when  specific  methods 
approved  by  the  Postal  Service  for 
ascertaining  and  verifying  postage  are 
followed. 

343  Non-Identicai  Pieces 

Pieces  not  identical  in  size  and  weight 
may  be  mailed  at  a  bulk  or  presort  rate 
as  part  of  the  same  mailing  only  when 
specific  methods  approved  by  the  Postal 
Service  for  ascertaining  and  verifying 
postage  are  followed. 

344  Attachments  and  Enclosures 

344.1     Single  Piece,  Regular,  Enhanced 
Carrier  Route,  Nonprofit  and  Nonprofit 
Enhanced  Carrier  Route  Subclasses 
(section  321) 

344.11  General.  First-Class  Mail  may 
be  attached  to  or  enclosed  in  Standard 
books,  catalogs,  and  merchandise 
entered  under  section  321.  The  piece 
must  be  marked  as  prescribed  by  the 
Postal  Service.  Except  as  provided  in 
section  344.12,  additional  postage  must 
be  paid  for  the  attachment  or  enclosure 
as  if  it  had  been  mailed  separately. 
Otherwise,  the  entire  combined  piece  is 
subject  to  the  First-Class  rate  for  which 
it  qualifies. 

344.12  Incidental  First-Class 
Attachments  and  Enclosures.  First-Class 
Mail,  as  defined  in  section  210  b 
through  d,  may  be  attached  to  or 
enclosed  with  Standard  merchandise 
entered  under  section  321,  including 
books  but  excluding  merchandise 
samples,  with  postage  paid  on  the 
combined  piece  at  the  applicable 
Standard  rate,  if  the  attachment  or 
enclosure  is  incidental  to  the  piece  to 
which  it  is  attached  or  with  which  it  is 
enclosed. 


344.2     Parcel  Post,  Bound  Printed 
Matter,  Special,  and  Library  Subclasses 
(sections  322  and  323) 

344.21  General.  First-Class  Mail  or 
Standard  Mail  from  any  of  the 
subclasses  listed  in  section  321  (Single 
Piece,  Regular,  Enhanced  Carrier  Route, 
Nonprofit  or  Nonprofit  Enhanced 
Carrier  Route)  may  be  attached  to  or 
enclosed  in  Standard  Mail  mailed  under 
sections  322  and  323.  The  piece  must  be 
marked  as  prescribed  by  the  Postal 
Service.  Except  as  provided  in  sections 
344.22  and  344.23,  additional  postage 
must  be  paid  for  the  attachment  or 
enclosure  as  if  it  had  been  mailed 
separately.  Otherwise,  the  entire 
combined  piece  is  subject  to  the  First- 
Class  or  section  321  Standard  rate  for 
which  it  qualifies  (unless  the  rate 
applicable  to  the  host  piece  is  higher), 
or,  if  a  combined  piece  with  a  section 
321  Standard  Mail  attachment  or 
enclosure  weighs  16  ounces  or  more,  the 
piece  is  subject  to  the  Parcel  Post  rate 
for  which  it  qualifies. 

344.22  Specifically  Authorized 
Attachments  and  Enclosures.  Standard 
Mail  mailed  under  sections  322  and  323 
may  contain  enclosures  and  attachments 
as  prescribed  by  the  Postal  Service  and 
as  described  in  section  323.11  a  and  e, 
with  postage  paid  on  the  combined 
piece  at  the  Standard  rate  applicable  to 
the  host  piece. 

344.23  Incidental  First-Class 
Attachments  and  Enclosures.  First-Class 
Mail  that  meets  one  or  more  of  the 
definitions  in  section  210  b  through  d, 
may  be  attached  to  or  enclosed  with 
Standard  Mail  mailed  under  section  322 
or  323,  with  postage  paid  on  the 
combined  piece  at  the  Standard  rate 
applicable  to  the  host  piece,  if  the 
attachment  or  enclosure  is  incidental  to 
the  piece  to  which  it  is  attached  or  with 
which  it  is  enclosed. 

350  DEPOSIT  AND  DELIVERY 

351  Deposit 

Standard  Mail  must  be  deposited  at 
places  and  times  designated  by  the 
Postal  Service. 

352  Service 

Standard  Mail  may  receive  deferred 
service. 

353  Forwarding  and  Return 

353.1     Single  Piece,  Regular,  Enhanced 
Carrier  Route,  Nonprofit  and  Nonprofit 
Enhanced  Carrier  Route  Subclasses 
(section  321) 

Undeliverable-as-addressed  Standard 
Mail  mailed  under  section  321  will  be 
returned  on  request  of  the  mailer,  or 
forwarded  and  returned  on  request  of 
the  mailer.  Undeliverable-as-addressed 


combined  First-Class  and  Standard 
pieces  will  be  returned  as  prescribed  by 
the  Postal  Service.  The  Single  Piece 
Standard  rate  is  charged  for  each  piece 
receiving  return  only  service.  Charges 
for  forwarding-and-return  service  are 
assessed  only  on  those  pieces  which 
cannot  be  forwarded  and  are  returned. 
The  charge  for  those  returned  pieces  is 
the  appropriate  Single  Piece  Standard 
rate  for  the  piece  plus  that  rate 
multiplied  by  a  factor  equal  to  the 
number  of  section  321  Standard  pieces 
nationwide  that  are  successfully 
forwarded  for  every  one  piece  that 
cannot  be  forwarded  and  must  be 
returned. 

353.2     Parcel  Post.  Bound  Printed 
Matter,  Special,  and  Library  Subclasses 
(sections  322  and  323) 

Undeliverable-as-addressed  Standard 
Mail  mailed  under  sections  322  and  323 
will  be  forwarded  on  request  of  the 
addressee,  returned  on  request  of  the 
mailer,  or  forwarded  and  returned  on 
request  of  the  mailer.  Pieces  which 
combine  Standard  Mail  from  one  of  the 
subclasses  described  in  322  and  323 
with  First-Class  Mail  or  Standard  Mail 
from  one  of  the  subclasses  described  in 
321  will  be  forwarded  if  undeliverable- 
as-addressed,  and  returned  if 
undeliverable,  as  prescribed  by  the 
Postal  Service.  When  Standard  Mail 
mailed  under  sections  322  and  323  is 
forwarded  or  returned  from  one  post 
office  to  another,  additional  charges  will 
be  based  on  the  appropriate  Single  Piece 
Standard  rate. 

360  ANCILLARY  SERVICES 

361  All  Subclasses 

All  Standard  Mail  will  receive  the 
following  services  upon  payment  of  the 
appropriate  fees: 


Service 


a.  Address  correction  

b.  Cerljficates  of  mailing  indicating 
that  a  specified  numtjer  of 
pieces  have  been  mailed. 


Sched- 
ule 


SS-1 


Certificates  of  mailing  are  not 
available  for  Regular,  Enhanced  Carrier 
Route,  Nonprofit  and  Nonprofit 
Enhanced  Carrier  Route  subclass  mail 
when  postage  is  paid  by  permit  imprint. 

362     Single  Piece,  Parcel  Post,  Bound 
Printed  Matter,  Special,  and  Library 
Subclasses 

Single  Piece,  Parcel  Post,  Bound 
Printed  Matter,  Special,  and  Library 
subclass  mail  will  receive  the  following 
additional  services  upon  payment  of  the 
appropriate  fees: 
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Service 


a.  Certificates  of  mailing 

b.  COD  > 

c.  Insured  mail 

d.  Special  handling 

e.  Retum    receipt    (merchandise 
only). 

f.  MercharKlise  retum  


Sched- 
ule 


SS-4 
88-^ 
SS-9 

SS-1 8 
SS-1 6 

SS-20 


Insurance,  special  handling,  and  COD 
services  may  not  be  used  selectively  for 
individual  pieces  in  a  multi-piece  Parcel 
Post  subclass  mailing  unless  specific 
methods  approved  by  the  Postal  Service 
for  ascertaining  and  verifying  postage 
are  followed. 

370    RATES  AND  FEES 

The  rates  and  fees  for  Standard  Mail 
are  set  forth  as  follows: 


a.  Single  Piece  subclass 

b.  Regular  subclass 

c.  Enhanced  Camer   Route  sut>- 
class. 

d.  Nonprofit  sut)class 

e.  Nonprofit     Enhanced     Carrier 
Route  subclass. 

f.  Parcel  Post  subclass: 

Basic  

Destination  BMC 

g.  Bound  Pnnted  Matter  subclass: 

Single  Piece 

Bulk  and  Carner  Route 

h  Special  subclass  

i.  Library  subclass  „ 

j.  Fees 


Sched- 
ule 


321.1 
321.2 
321.3 

321.4 
321.5 


322.1A 
322.  IB 

322.3A 

322.3B 

323.1 

323.2 

1000 


380  AUTHORIZATIONS  AND 
LICENSES 

381  Regular,  Enhanced  Carrier  Route, 
Nonprofit  and  Nonprofit  Enhanced 
Carrier  Route  Subclasses 

A  mailing  fee  as  set  forth  in  Rate 
Schedule  1000  must  be  paid  once  each 
year  by  mailers  of  Regular,  Enhanced 
Carrier  Route,  Nonprofit  and  Nonprofit 
Enhanced  Carrier  Route  subclass  mail. 

382  Special  Subclass 

A  presort  mailing  fee  as  set  forth  in 
Rate  Schedule  1000  must  be  paid  once 
each  year  at  each  office  of  mailing  by  or 
for  any  person  who  mails  presorted 
Special  subclass  mail.  Any  person  who 
engages  a  business  concern  or  other 
individuals  to  mail  presorted  Special 
subclass  mail  must  pay  the  fee. 

383  Parcel  Post  Subclass 

A  mailing  fee  as  set  forth  in  Rate 
Schedule  1000  must  be  paid  once  each 
year  by  mailers  of  Destination  BMC  rate 
category  mail  in  the  Parcel  Post 
subclass. 


Periodicals  Classification  Schedule 

410  DEFINITION 

411  General  Requirements 

411.1  Definition.  A  publication  may 
qualify  for  mailing  under  the  Periodicals 
Classification  Schedule  if  it  meets  all  of 
the  requirements  in  sections  411.2 
through  411.5  and  the  requirements  for 
one  of  the  qualification  categories  in 
sections  412  through  415.  Eligibility  for 
specific  Periodicals  rates  is  prescribed 
in  section  420. 

411.2  Periodicals.  Periodicals  class 
mail  is  mailable  matter  consisting  of 
newspapers  and  other  periodical 
publications.  The  term  "periodical 
publications"  includes,  but  is  not 
limited  to; 

a.  Any  catalog  or  other  course  listing 
including  mail  announcements  of  legal 
texts  which  are  part  of  post-bar 
admission  education  issued  by  any 
institution  of  higher  education  or  by  a 
nonprofit  organization  engaged  in 
continuing  legal  education. 

b.  Any  looseleaf  page  or  report 
(including  any  index,  instruction  for 
filing,  table,  or  sectional  identifier 
which  is  an  integral  part  of  such  report) 
which  is  designed  as  part  of  a  looseleaf 
reporting  service  concerning 
developments  in  the  law  or  public 
policy. 

411.3    Issuance 

411.31  Regular  Issuance.  Periodicals 
class  niail  must  be  regularly  issued  at 
stated  intervals  at  least  four  times  a 
year,  bear  a  date  of  issue,  and  be 
numb>ered  consecutively. 

411.32  Separate  Publication .  For 
purposes  of  determining  Periodicals  rate 
eligibility,  an  "issue"  of  a  newspaper  or 
other  periodical  shall  be  deemed  to  be 

a  separate  publication  when  the 
following  conditions  exist: 

a.  The  issue  is  published  at  a  regular 
frequency  more  often  than  once  a  month 
either  on  (1)  the  same  day  as  another 
regular  issue  of  the  same  publication;  or 
(2)  on  a  day  different  from  regular  issues 
of  the  same  publication,  and 

b.  More  than  10  percent  of  the  total 
number  of  copies  of  the  issue  is 
distributed  on  a  regular  basis  to 
recipients  who  do  not  subscribe  to  it  or 
request  it,  and 

c.  The  number  of  copies  of  the  issue 
distributed  to  nonsubscribers  or 
nonrequesters  is  more  than  twice  the 
number  of  copies  of  any  other  issue 
distributed  to  nonsubscribers  or 
nonrequesters  on  that  same  day,  or.  if  no 
other  issue  that  day,  any  other  issue 
distributed  during  the  same  period. 
"During  the  same  period"  shall  be 
defined  as  the  periods  of  time  ensuing 


between  the  distribution  of  each  of  the 
issues  whose  eligibility  is  being 
examined.  Such  separate  publications 
must  independently  meet  the 
qualifications  for  Periodicals  eligibility. 

411.4  Office  of  Publication. 
Periodicals  class  mail  must  have  a 
knpwn  office  of  publication.  A  known 
office  of  publication  is  a  public  office 
where  business  of  the  publication  is 
transacted  during  the  usual  business 
hours.  The  office  must  be  maintained 
where  the  publication  is  authorized 
original  entry. 

411.5  Printed  Sheets.  Periodicals 
class  mail  must  be  formed  of  printed 
sheets.  It  may  not  be  reproduced  by 
stencil,  mimeograph,  or  hectograph 
processes,  or  reproduced  in  imitation  of 
typewriting.  Reproduction  by  any  other 
prindng  process  is  permissible.  Any 
style  of  type  may  be  used. 

412    General  Publications 

412.1  Definition.  To  qualify  as  a 
General  Publication,  Periodicals  class 
mail  must  meet  the  requirements  in 
section  411  and  in  sections  412.2 
through  412.4. 

412.2  Dissemination  of  Informadon. 
A  General  Publication  must  be 
originated  and  published  for  the 
purpose  of  disseminating  information  of 
a  public  character,  or  devoted  to 
literature,  the  sciences,  art,  or  some 
special  industry. 

412.3    Paid  Circulation 

412.31  Total  Distribution.  A  General 
Publication  must  be  designed  primarily 
for  paid  circulation.  At  least  50  percent 
or  more  of  the  copies  of  the  publication 
must  be  distributed  to  persons  who  have 
paid  above  a  nominal  rate. 

412.32  List  of  Subscribers.  A 
General  Publication  must  be  distributed 
to  a  legitimate  list  of  persons  who  have 
subscribed  by  paying  or  promising  to 
pay  at  a  rate  above  nominal  for  copies 
to  be  received  during  a  stated  time. 
Copies  mailed  to  persons  who  are  not 
on  a  legitimate  list  of  subscribers  are 
nonsubscriber  copies. 

412.33  Nominal  Rates.  As  used  in 
section  412.31.  nominal  rate  means: 

a.  A  token  subscription  price  that  is 
so  low  that  it  cannot  be  considered  a 
material  consideration; 

b.  A  reduction  to  the  subscril)er, 
under  a  premium  offer  or  any  other 
arrangements,  of  more  than  50  percent 
of  the  amount  charged  at  the  basic 
annual  rate  for  a  subscriber  to  receive 
one  copy  of  each  issue  published  during 
the  subscription  period.  The  value  of  a 
premium  is  considered  to  be  its  actual 
cost  to  the  publishers,  the  recognized 
retail  value,  or  the  represented  value, 
whichever  is  highest. 
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412.34     Nonsubscriber  Copies 

412.341  Up  to  Ten  Percent. 
Nonsubscriber  copies,  including  sample 
and  complimentary  copies,  mailed  at 
any  time  during  the  calendar  year  up  to 
and  including  10  percent  of  the  total 
number  of  copies  mailed  to  subscribers 
during  the  calendar  year  are  mailable  at 
the  rates  that  apply  to  subscriber  copies 
provided  that  the  nonsubscriber  copies 
would  have  been  eligible  for  those  rates 
if  mailed  to  subscribers. 

412.342  Over  Ten  Percent. 
Nonsubscriber  copies,  including  sample 
and  complimentary  copies,  mailed  at 
any  time  during  the  calendar  year,  in 
excess  of  10  percent  of  the  total  niunber 
of  copies  mailed  to  subscribers  during 
the  calendar  year  which  are  presorted 
and  commingled  with  subscriber  copies 
are  charged  the  applicable  rates  for 
Regular  Periodicals.  The  10  percent 
limitation  for  a  publication  is  based  on 
the  total  number  of  all  copies  of  that 
publication  mailed  to  subscribers  during 
the  calendar  year. 

412.35  Advertiser's  Proof  Copies. 
One  complete  copy  of  each  issue  of  a 
General  Publication  may  be  mailed  to 
each  advertiser  in  that  issue  as  an 
advertiser's  proof  copy  at  the  rates  that 
apply  to  subscriber  copies,  whether  the 
advertiser's  proof  copy  is  mailed  to  the 
advertiser  directly  or,  instead,  to  an 
advertising  representative  or  agent  of 
the  publication.  These  copies  count  as 
subscriber  copies. 

412.36  Expired  Subscriptions.  For 
six  months  after  a  subscription  has 
expired,  copies  of  a  General  Publication 
may  be  mailed  to  a  former  subscriber  at 
the  rates  that  apply  to  copies  mailed  to 
subscribers,  if  the  publisher  has 
attempted  during  that  six  months  to 
obtain  payment,  or  a  promise  to  pay,  for 
renewal.  These  copies  do  not  count  as 
subscriber  copies. 

412.4     Advertising  Purposes 

A  General  Publication  may  not  be 
designed  primarily  for  advertising 
purposes.  A  publication  is  'designed 
primarily  for  advertising  purposes  "  if  it: 

a.  Has  advertising  in  excess  of  75 
percent  in  more  than  one-half  of  its 
issues  during  any  12-month  period; 

b.  Is  owned  or  controlled  by 
individuals  or  business  concerns  and 
conducted  as  an  auxiliary  to  and 
essentially  for  the  advancement  of  the 
main  business  or  calling  of  those  who 
own  or  control  it; 

c.  Consists  principally  of  advertising 
and  editorial  write-ups  of  the 
advertisers; 

d.  Consists  principally  of  advertising 
and  has  only  a  token  list  of  subscribers, 
the  circulation  being  mainly  free; 


e.  Has  only  a  token  list  of  subscribers 
and  prints  advertisements  free  for 
advertisers  who  pay  for  copies  to  be  sent 
to  a  list  of  persons  furnished  by  the 
advertisers;  or 

f.  Is  published  under  a  license  from 
individuals  or  institutions  and  featiu^s 
other  businesses  of  the  licensor. 

413     Requester  Publications 

413.1  Definition.  A  publication 
which  is  circulated  firee  or  mainly  free 
may  qualify  for  Periodicals  class  as  a 
Requester  Publication  if  it  meets  the 
requirements  in  sections  411,  and  413.2 
through  413.4. 

413.2  Minimum  Pages.  It  must 
contain  at  least  24  pages. 

413.3  Advertising  Prnposes 

413.31  Advertising  Percentage.  It 
must  devote  at  least  25  percent  of  its 
pages  to  nonadvertising  and  not  more 
than  75  percent  to  advertisements. 

413.32  Ownership  and  Control.  It 
must  not  be  owned  or  controlled  by  one 
or  more  individuals  or  business 
concerns  and  conducted  as  an  auxiliary 
to  and  essentially  for  the  advancement 
of  the  main  business  or  calling  of  those 
who  own  or  control  it. 

413.4  Circulated  to  Requesters 

413.41     List  of  Requesters .  It  must 
have  a  legitimate  list  of  persons  who 
request  the  publication,  and  50  percent 
or  more  of  the  copies  of  the  publication 
must  be  distributed  to  persons  making 
such  requests.  Subscription  copies  paid 
for  or  promised  to  be  paid  for,  including 
those  at  or  below  a  nominal  rate  may  be 
included  in  the  determination  of 
whether  the  50  percent  request 
requirement  is  met.  Persons  will  not  be 
deemed  to  have  requested  the 
publication  if  their  request  is  induced 
by  a  premium  offer  or  by  receipt  of 
material  consideration,  provided  that 
mere  receipt  of  the  publication  is  not 
material  consideration. 

413.42     Nonrequester  Copies 

413.421  Up  to  Ten  Percent. 
Nonrequester  copies,  including  sample 
and  complimentary  copies,  mailed  at 
any  time  during  the  calendar  year  up  to 
and  including  10  percent  of  the  total 
number  of  copies  mailed  to  requesters 
during  the  calendar  year  are  mailable  at 
the  rates  that  apply  to  requester  copies 
provided  that  the  nonrequester  copies 
would  have  been  eligible  for  those  rates 
if  mailed  to  requesters. 

413.422  Over  Ten  Percent. 
Nonrequester  copies,  including  sample 
and  complimentary  copies,  mailed  at 
any  time  during  the  calendar  year,  in 
excess  of  10  percent  of  the  total  number 
of  copies  mailed  to  requesters  during 


the  calendar  year  which  are  presorted 
and  commingled  with  requester  copies 
are  charged  the  applicable  rates  for 
Regular  Periodicals.  The  10  percent 
limitation  for  a  publication  is  based  on 
the  total  number  of  all  copies  of  that 
publication  mailed  to  requesters  during 
the  calendar  year. 

413.43     Advertiser's  Proof  Copies. 
One  complete  copy  of  each  issue  of  a 
Requester  Publication  may  be  mailed  to 
each  advertiser  in  that  issue  as  an 
advertiser's  proof  copy  at  the  rates  that 
apply  to  requester  copies,  whether  the 
advertiser's  proof  copy  is  mailed  to  the 
advertiser  direcUy  or,  instead,  to  an 
advertising  representative  or  agent  of 
the  publication.  These  copies  count  as 
requester  copies. 

414    Publications  of  Institutioiu  and 
Societies 

414.1  Publisher's  Own  Advertising. 
Except  as  provided  in  section  414.2,  a 
publication  which  meets  the 
requirements  of  sections  411  and  412.4, 
and  which  contains  no  advertising  other 
than  that  of  the  publisher,  qualifies  for 
Periodicals  class  as  a  publication  of  an 
institution  or  society  if  it  is: 

a.  Published  by  a  regularly 
incorporated  institution  of  learning; 

b.  Published  by  a  regularly 
established  state  institution  of  learning 
supported  in  whole  or  in  part  by  public 
taxation; 

c.  A  bulletin  issued  by  a  state  board 
of  health  or  a  state  industrial 
development  agency; 

d.  A  bulletin  issued  by  a  state 
conservation  or  fish  and  game  agency  or 
department: 

e.  A  bulletin  issued  by  a  state  board 
or  department  of  public  charities  and 
corrections; 

f.  Published  by  a  public  or  nonprofit 
private  elementary  or  secondary 
institution  of  learning  or  its 
administrative  or  governing  body; 

g.  Program  announcements  or  guides 
published  by  an  educational  radio  or 
television  agency  of  a  state  or  political 
subdivision  thereof,  or  by  a  nonprofit 
educational  radio  or  television  station; 

h.  Published  by  or  under  the  auspices 
of  a  benevolent  or  fraternal  society  or 
order  organized  imder  the  lodge  system 
and  having  a  bona  fide  membership  of 
not  less  than  1,000  persons; 

i.  Published  by  or  under  the  auspices 
of  a  trade{s)  union; 

j.  Published  by  a  strictly  professional, 
literary,  historical,  or  scientific  society; 
or, 

k.  Published  by  a  church  or  church 
organization. 

414.2  General  Advertising.  A 
publication  published  by  an  institution 
or  society  identified  in  sections  414.1  h 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1,  1997  /  Rules  and  Regulations  35433 


through  k,  may  contain  advertising  of 
other  persons,  institutions,  or  concerns, 
if  the  following  additional  conditions 
are  met: 

a.  The  publication  is  originated  and 
published  to  further  the  objectives  and 
purposes  of  the  society; 

b.  Circulation  is  limited  to: 

i.  Copies  mailed  to  members  who  pay 
either  as  a  part  of  their  dues  or 
assessment  or  otherwise,  not  less  than 
50  percent  of  the  regular  subscription 
price; 

ii.  Other  actual  subscribers;  and 

iii.  Exchange  copies. 

c.  The  circulation  of  nonsubscriber 
copies,  including  sample  and 
complimentary  copies,  does  not  exceed 
10  percent  of  the  total  number  of  copies 
referred  to  in  414.2b. 

415  Publications  of  State  Departments 
of  Agriculture 

A  publication  which  is  issued  by  a 
state  department  of  agriculture  and 
which  meets  the  requirements  of 
sections  411  qualifies  for  Periodicals 
class  as  a  publication  of  a  state 
department  of  agricidture  if  it  contains 
no  advertising  and  is  published  for  the 
purpose  of  furthering  the  objects  of  the 
department. 

416  Foreign  Publications 

Foreign  newspapers  and  other 
periodicals  of  the  same  general 
character  as  domestic  publications 
entered  as  Periodicals  class  mail  may  be 
accepted  on  application  of  the 
publishers  thereof  or  their  agents,  for 
transmission  through  the  mall  at  the 
same  rates  as  if  published  in  the  United 
States.  This  section  does  not  authorize 
the  transmission  through  the  mail  of  a 
publication  which  violates  a  copyright 
granted  by  the  United  States. 

420  DESCRIPTION  OF  SUBCLASSES 

421  Regular  Subclass 

421.1     Definition.  The  Regular 
subclass  consists  of  Periodicals  class 
mail  that  is  not  mailed  under  section 
423  and  that: 

a.  Is  presorted,  marked,  and  presented 
as  prescribed  bv  the  Postal  Service;  and 

b.  Meets  macliinability,  addressing, 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service. 

421.2    Regiilar  Pound  Rates 

An  unzoned  pound  rate  applies  to  the 
nonadvertising  portion  of  Regular 
subclass  mail.  A  zoned  pound  rate 
applies  to  the  advertising  portion  and 
may  be  reduced  by  applicable 
destination  entry  discoimts.  The  pound 
rate  postage  is  the  sum  of  the 
nonadvertising  portion  charge  and  the 
advertising  portion  charge. 


421.3  Regular  Piece  Rates 

421.31  Basic  Rate  Category.  The 
basic  rate  category  applies  to  all  Regular 
subclass  mail  not  mailed  under  section 
421.32  or  421.33. 

421.32  Three-Digit  City  and  Five- 
Digit  Rate  Category.  The  rates  for  this 
category  apply  to  Regular  subclass  mail 
presorted  to  three-digit  cities  and  five- 
digit  ZIP  Code  destinations  as 
prescribed  by  the  Postal  Service. 

421.33  Carrier  Route  Rate  Category. 
The  carrier  route  rate  category  applies  to 
Regular  subclass  mail  presorted  to 
carrier  routes  as  prescribed  by  the  Postal 
Service. 

421.4  Regular  Subclass  Discounts 

421.41  Barcoded  Letter  Discounts. 
Barcoded  letter  discounts  apply  to  letter 
size  Regular  subclass  mail  mailed  under 
sections  421.31  and  421.32  which  bears 
a  barcode  representing  not  more  than  11 
digits  (not  including  "correction"  digits] 
as  prescribed  by  the  Postal  Service,  and 
which  meets  the  machinability, 
addressing,  and  barcoding  specifications 
and  other  preparation  requirements 
prescribed  by  the  Postal  Service. 

421.42  Barcoded  Flats  Discounts. 
Barcoded  flats  discounts  apply  to  flat 
size  Regular  subclass  mail  mailed  under 
sections  421.31  and  421.32  which  bear 
a  barcode  representing  not  more  than  11 
digits  (not  including  "correction"  digits) 
as  prescribed  by  the  Postal  Service,  and 
meet  the  flats  machinability,  addressing, 
and  barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

421.43  High  Density  Discount.  The 
high  density  discount  applies  to  Regular 
subclass  mail  mailed  under  section 
421.33,  presented  in  walk  sequence 
order,  and  meeting  the  high  density  and 
preparation  requirements  prescribed  by 
the  Postal  Service. 

421.44  Saturation  Discount.  The 
satiu^tion  discount  applies  to  Regular 
subclass  mail  mailed  under  section 
421.33,  presented  in  walk-sequence 
order,  and  meeting  the  saturation  and 
preparation  requirements  prescribed  by 
the  Postal  Service. 

421.45  Destination  Entry  Discounts. 
Destination  entry  discounts  apply  to 
Regular  subclass  mail  which  is  destined 
for  delivery  within  the  service  area  of 
the  destination  sectional  center  facility 
(SCF)  or  the  destination  delivery  unit 
(DDU)  in  which  it  is  entered,  as  defined 
by  the  Postal  Service.  The  DDU  discoiuit 
only  applies  to  Carrier  Route  rate 
category  mail. 

421.46  Nonadvertising  Discount. 
The  nonadvertising  discount  applies  to 
all  Regular  subclass  mail  and  is 
determined  by  multiplying  the 


proportion  of  nonadvertising  content  by 
the  discount  factor  set  forth  in  Rate 
Schedule  421  and  subtracting  that 
amount  from  the  applicable  piece  rate. 

422  [Reserved] 

423  Prefierred  Rate  l^eriodicals 

423.1     Definitiop.  Periodicals  class 
mail,  other  than  publications  qualifying 
as  Requester  Publications,  may  qualify 
for  Preferred  Rate  Periodicals  rates  if  it 
meets  the  applicable  requirements  for 
those  rates  in  sections  423.2  through 
423.5. 

423.2  Within  County  Subclass 

423.21  Definition.  Within  County 
mail  consists  of  Preferred  Rate 
Periodicals  class  mail  mailed  in,  and 
addressed  for  delivery  within  the 
county  where  published  and  originally 
entered,  from  either  the  office  of  original 
entry  or  additional  entry.  In  addition,  a 
Within  County  publication  must  meet 
one  of  the  following  conditions: 

a.  The  total  paid  circulation  of  the 
issue  is  less  than  10,000  copies;  or 

b.  The  number  of  paid  copies  of  the 
issue  distributed  within  the  county  of 
publication  is  at  least  one  mere  than 
one-half  of  the  total  paid  circulation  of 
such  issue. 

423.22  Entry  in  an  Incorporated 
City.  For  the  purpose  of  determining 
eligibility  for  Within  County  mail,  when 
a  publication  has  original  entry  at  an 
independent  incorporated  city  which  is 
situated  entirely  within  a  county  or 
which  is  contiguous  to  one  or  more 
counties  in  the  same  state,  such 
incorporated  city  shall  be  considered  to 
be  within  the  county  with  which  it  is 
principally  contiguous.  Where  more 
than  one  coimty  is  involved,  the 
publisher  will  select  the  principal 
county. 

423.3  Nonprofit  Subclass 

Nonprofit  mail  is  Preferred  Rate 
Periodicals  class  mail  entered  by 
authorized  nonprofit  organizations  or 
associations  of  the  following  typws: 

a.  Religious,  as  defined  in  section 
1009, 

b.  Educational,  as  defined  in  section 
1009, 

c.  Scientific,  as  defined  in  section 
1009, 

d.  Philanthropic,  as  defined  in  section 
1009, 

e.  Agricultural,  as  defined  in  section 
1009, 

f.  Labor,  as  defined  in  section  1009, 

g.  Veterans',  as  defined  in  section 
1009, 

h.  Fraternal,  as  defined  in  section 
1009, and 

i.  Associations  of  rural  electric 
cooperatives, 
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j.  One  pubUcation.  which  contains  no 
advertising  (except  advertising  of  the 
publisher)  published  by  the  official 
highway  or  development  agency  of  a 
state, 

k.  Program  announcements  or  guides 
published  by  an  educational  radio  or 
television  agency  of  a  state  or  political 
subdivision  thereof  or  by  a  nonprofit 
educational  radio  or  television  station. 

1.  One  conservation  publication 
published  by  an  agency  of  a  state  which 
is  responsible  for  management  and 
conservation  of  the  fish  or  wildlife 
resources  of  such  state. 

423.4  Classroom  Subclass 

Classroom  mail  is  Preferred  Rate 
Periodicals  class  mail  which  consists  of 
religious,  educational,  or  scientific 
publications  designed  specifically  for 
use  in  school  classrooms  or  religious 
instruction  classes. 

423 . 5  Science  of  Agricultiire 

Science  of  Agriculture  mail  consists 
of  Preferred  Rate  Periodicals  class  mail 
devoted  to  the  science  of  agriculture  if 
the  total  number  of  copies  of  the 
publication  furnished  during  any  12- 
month  period  to  subscribers  residing  in 
rural  areas  amounts  to  at  least  70 
percent  of  the  total  number  of  copies 
distributed  by  any  means  for  any 
purpose. 

423.6  Preferred  Rate  Pound  Rates 

For  Preferred  Rate  Periodicals  entered 
under  sections  423.3,  423.4  and  423.5, 
and  unzoned  pound  rate  applies  to  the 
nonadvertising  portion.  A  zoned  pound 
rate  applies  to  the  advertising  portion 
and  may  be  reduced  by  applicable 
destination  e^try  discounts.  The  pound 
rate  postage  is  the  sum  of  the 
nonadvertising  portion  charge  and  the 
advertising  portion  charge.  For  Preferred 
Rate  Periodicals  entered  under  section 

423.2.  one  pound  rate  applies  to  the 
pieces  presorted  to  carrier  route  to  be 
delivered  within  the  delivery  area  of  the 
originating  post  office,  and  another 
pound  rate  applies  to  all  other  pieces. 

423.7  Preferred  Rate  Piece  Rates 

423.71  Basic  Rate  Category.  The 
basic  rate  category  applies  to  all 
Preferred  Rate  Periodicals  not  mailed 
under  section  423.72  or  423.73. 

423.72  Three-digit  City  and  Five- 
Digit  Rate  Category.  The  rates  for  this 
category  apply  to  Preferred  Rate 
Periodicals  entered  under  sections 

423.3.  423,4.  or  423.5  that  are  presorted 
to  three-digit  cities  and  five-digit  ZIP 
code  destinations  as  prescribed  by  the 
Postal  Service. 

423.73  Carrier  Route  Rate  Category. 
The  carrier  route  rate  category  applies  to 


Preferred  Rate  Periodicals  presorted  to 
carrier  routes  as  prescribed  by  the  Postal 
Service. 

423.8     Preferred  Rate  Discounts 

423.81  Barcoded  Letter  Discounts. 
Barcoded  letter  discounts  apply  to  letter 
size  Preferred  Rate  Periodicals  mailed 
under  sections  423.71  and  423.72  which 
bear  a  barcode  representing  not  more 
than  11  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service,  and  which  meet  the 
machinability,  addressing,  and 
baicoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

423.82  Barcoded  Flats  Discounts. 
Barcoded  flats  discounts  apply  to  fiat 
size  Preferred  Rate  Periodicals  mailed 
under  sections  423.71  and  423.72  which 
bear  a  barcode  representing  not  more 
than  1 1  digits  (not  including 
"correction"  digits)  as  prescribed  by  the 
Postal  Service,  and  meet  the  flats 
machinability,  addressing,  and 
barcoding  specifications  and  other 
preparation  requirements  prescribed  by 
the  Postal  Service. 

423.83  High  Density  Discount.  The 
high  density  discount  applies  to 
Preferred  Rate  Periodicals  mailed  under 
section  423.73,  presented  in  walk 
sequence  order,  and  meeting  the  high 
density  and  preparation  requirements 
prescribed  by  the  Postal  Service. 

423.84  Saturation  Discount.  The 
saturation  discount  applies  to  Preferred 
Rate  Periodicals  mailed  under  section 
423.73,  presented  in  walk  sequence 
order,  and  meeting  the  saturation  and 
preparation  requirements  prescribed  by 
the  Postal  Service. 

423.85  Destination  Entry  Discounts. 
Destination  entry  discounts  apply  to 
Preferred  Rate  Periodicals  which  are 
destined  for  delivery  within  the  service 
area  of  the  destination  sectional  center 
facility  (SCF)  or  the  destination  delivery 
unit  (DDU)  in  which  they  are  entered, 
as  defined  by  the  Postal  Service.  The 
DDU  discount  only  applies  to  Carrier 
Route  rate  category  mail;  the  SCF 
discount  is  not  available  for  mail 
entered  under  section  423.2. 

423.86  Nonadvertising  Discount. 
The  nonadvertising  discount  applies  to 
Preferred  Rate  Periodicals  entered  under 
sections  423.3,  423.4,  423.5  and  is 
determined  by  multiplying  the 
proportion  of  nonadvertising  content  by 
the  discount  factor  set  forth  in  Rate 
Schedules  421.  423.3  or  423.4  and 
subtracting  that  amount  from  the 
applicable  piece  rate. 


1009     Nonprofit  Organizations  and 
Associations 

Nonprofit  organizations  or 
associations  are  organizations  or 
associations  not  organized  for  profit, 
none  of  the  net  income  of  which 
benefits  any  private  stockholder  or 
individual,  and  which  meet  the 
qualifications  set  forth  below  for  each 
type  of  organization  or  association.  The 
standard  of  primary  purpose  applies  to 
each  type  of  organization  or  association, 
except  veterans'  and  fraternal.  The 
standard  of  primary  purpose  requires 
that  each  type  of  organization  or 
association  be  both  organized  and 
operated  for  the  primary  purpose.  The 
following  are  the  types  of  organizations 
or  associations  which  may  qualify  as 
authorized  nonprofit  organizations  or 
associations. 

a.  Religious.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following: 

i.  To  conduct  religious  worship; 

ii.  To  support  the  religious  activities 
of  nonprofit  organizations  whose 
primary  purpose  is  to  conduct  religious 
worship; 

iii.  To  perform  instruction  in,  to 
disseminate  information  about,  or 
otherwise  to  further  the  teaching  of 
particular  religious  faiths  or  tenets. 

b.  Educational.  A  nonprofit 
organization  whose  primary  purpose  is 
one  of  the  following: 

i.  The  instruction  or  training  of  the 
individual  for  the  purpose  of  improving 
or  developing  his  capabilities; 

ii.  The  instruction  of  the  public  on 
subjects  beneficial  to  the  community. 

An  organization  may  be  educational 
even  though  it  advocates  a  particular 
position  or  viewpoint  so  long  as  it 
presents  a  sufficiently  full  and  fair 
exposition  of  the  pertinent  facts  to 
permit  an  individual  or  the  public  to 
form  an  independent  opinion  or 
conclusion.  On  the  other  hand,  an 
organization  is  not  educational  if  its 
principal  function  is  the  mere 
presentation  of  unsupported  opinion. 

c.  Scientific.  A  nonprofit  organization 
whose  primary  purpose  is  one  of  the 
following: 

i.  To  conduct  research  in  the  applied, 
pure  or  natural  sciences; 

ii.  To  disseminate  systematized 
technical  information  dealing  with 
applied,  pure  or  natural  sciences. 

d.  Philanthropic.  A  nonprofit 
organization  primarily  organized  and 
operated  for  purposes  beneficial  to  the 
public.  Philemthropic  organizations 
include,  but  are  not  limited  to, 
organizations  which  are  organized  for: 

i.  Relief  of  the  poor  and  distressed  or 
of  the  underprivileged; 
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ii.  Advancement  of  religion; 

iii.  Advancement  of  education  or 
science; 

iv.  Erection  or  maintenance  of  public 
buildings,  monuments,  or  works; 

V.  Lessening  of  the  burdens  of 
government; 

vi.  Promotion  of  social  welfare  by 
organizations  designed  to  accomplish 
any  of  the  above  purposes  or: 

(A)  To  lessen  neighborhood  tensions; 

(B)  To  eliminate  prejudice  and 
discrimination; 

(C)  To  defend  human  and  civil  rights 
secured  by  law;  or 

(D)  To  combat  community 
deterioration  and  juvenile  delinquency. 

e.  Agricultural.  A  nonprofit 
organization  whose  primary  purpose  is 
the  betterment  of  the  conditions  of  those 
engaged  in  agriculture  pursuits,  the 
improvement  of  the  grade  of  their 
products,  and  the  development  of  a 
higher  degree  of  efficiency  in 
agriculture.  The  organization  may 
advance  agricultural  interests  through 
educational  activities;  the  holding  of 
agricultural  fairs;  the  collection  and 
dissemination  of  information 
concerning  cultivation  of  the  soil  and  its 
fruits  or  the  harvesting  of  marine 
resources;  the  rearing,  feeding,  and 
management  of  livestock,  poultry,  and 
bees,  or  other  activities  relating  to 
agricultural  interests.  The  term 
agricultural  nonprofit  organizatioiTalso 
includes  any  nonprofit  organization 
whose  primary  purpose  is  the  collection 
and  dissemination  of  information  or 
materials  relating  to  agricultural 
pursuits. 

f.  Labor.  A  nonprofit  organization 
whose  primary  purpose  is  the 
betterment  of  the  conditions  of  workers. 
Lat)or  organizations  include,  but  are  not 
limited  to,  organizations  in  which 
employees  or  workmen  participate, 
whose  primary  purpose  is  to  deal  with 
employers  concerning  grievances,  labor 
disputes,  wages,  hours  of  employment 
and  working  conditions. 

g.  Veterans'.  A  nonprofit  organization 
of  veterans  of  the  armed  services  of  the 
United  States,  or  an  auxiliary  unit  or 
society  of,  or  a  trust  or  foundation  for, 
any  such  post  or  organization. 

h.  Fraternal.  A  nonprofit  organization 
which  meets  all  of  the  following  criteria: 

i.  Has  as  its  primary  purpose  the 
fostering  of  brotherhood  and  mutual 
benefits  among  its  members; 

ii.  Is  organized  under  a  lodge  or 
chaptersystem  with  a  representative 
form  of  government; 

iii.  Follows  a  ritualistic  format;  and 

iv.  Is  comprised  of  members  who  are 
elected  to  membership  by  vote  of  the 
members. 


CLASSIFICATION  SCHEDULE  SS-2— 
BUSINESS  REPLY  MAIL 

2.01  Definitions 

2.010  Business  reply  mail  is  a 
service  whereby  business  reply  cards, 
envelopes,  cartons  and  labels  may  be 
distributed  by  or  for  a  business  reply 
distributor  for  use  by  mailers  for 
sending  First-Class  Mail  without 
prepayment  of  postage  to  an  address 
chosen  by  the  distributor.  A  distributor 
is  the  holder  of  a  business  reply  license. 

2.011  A  business  reply  mail  piece  is 
nonletter-size  for  purposes  of 
Classification  Schedule  SS-2  if  it  meets 
addressing  and  other  preparation 
requirements,  but  does  not  meet  the 
machinability  requirements  prescribed 
by  the  Postal  Service  for  mechanized  or 
automated  letter  sortation. 

This  provision  expires  June  8,  1999. 

2.02  Description  of  Service 

2.020    The  distributor  guarantees 
payment  on  delivery  of  postage  and  fees 
for  all  returned  business  reply  mail.  Any 
distributor  of  business  reply  cards, 
envelopes,  cartons  and  labels  under  any 
one  license  for  return  to  several 
addresses  guarantees  to  pay  postage  and 
fees  on  any  returns  refused  by  any  such 
addressee. 

2.03  Requirements  of  the  Mailer 

2.030  Business  reply  cards, 
envelopes,  cartons  and  labels  must  be 
readdressed  and  bear  business  reply 
markings. 

2.031  Handwriting,  typewriting  or 
handstamping  are  not  acceptable 
methods  of  preaddressing  or  marking 
business  reply  cards,  envelopes,  cartons, 
or  labels. 

2.04  Fees 

2.040  The  fees  for  business  reply 
mail  are  set  forth  in  Rate  Schedule 
SS-2. 

2.041  To  qualify  as  an  active 
business  reply  mail  advance  deposit 
trust  account,  the  account  must  be  used 
solely  for  business  reply  mail  and 
contain  sufficient  postage  and  fees  due 
for  returned  business  reply  mail. 

2.042  An  accounting  fee  as  set  forth 
in  Rate  Schedule  SS-2  must  be  paid 
each  year  for  each  advance  deposit 
business  reply  account  at  each  facility 
where  the  mail  is  to  be  retiirned. 

2.043     Experimental  Reverse  Manifiest 
Fees 

2.0431     A  set-up/qualification  fee  as 
set  forth  in  Rate  Schedule  SS-2  must  be 
paid  by  each  business  reply  mail 
advance  deposit  trust  account  holder  at 
each  destination  postal  facility  at  which 
it  applies  to  receive  nonletter-size 


business  reply  mail  for  which  the 
postage  and  fees  will  be  accounted  for 
through  a  reverse  manifest  method 
approved  by  the  Postal  Service  for 
ascertaining  and  verifying  postage. 

A  distributor  must  pay  this  fee  for 
each  business  reply  mail  advance 
deposit  trust  account  for  which 
participation  in  the  nonletter-size 
business  reply  mail  experiment  is 
requested. 

This  provision  expires  June  8,  1999. 

2.0432    A  nonletter-size  reverse 
manifest  monthly  fee  as  set  forth  in  Rate 
Schedule  SS-2  must  be  paid  each 
month  during  which  the  distributor's 
reverse  manifest  account  is  acUve. 

This  fee  applies  to  the  (no  more  than) 
10  advance  deposit  account  holders 
which  are  selected  by  the  Postal  Service 
to  participate  in  the  reverse  manifest 
nonletter-size  business  reply  mail 
experiment  and  which  utilize  reverse 
manifest  accounting  methods  approved 
by  the  Postal  Service  for  ascertaining 
and  verifying  postage  and  fees. 

This  provision  expires  June  8.  1999. 

2.044     Experimental  Weight  Averaging 
Fees 

2.0441  A  set-up/qualification  fee  as 
set  forth  in  Rate  Schedule  SS-2  must  be 
paid  by  each  business  reply  mail 
advance  deposit  trust  account  holder  at 
each  destination  postal  facility  at  which 
it  applie»U}  receive  nonletter-size 
business  reply  mail  for  which  the 
postage  and  fees  will  be  accounted  for 
through  a  weight  averaging  method 
approved  by  the  Postal  Service  for 
ascertaining  and  verifying  postage. 

A  distributor  must  pay  this  fee  for 
each  business  reply  mail  advance 
deposit  trust  account  for  which 
participation  in  the  nonletter-size 
business  reply  mail  experiment  is 
requested. 

This  provision  expires  June  8,  1999. 

2.0442  A  nonletter-size  weight 
averaging  monthly  fee  as  set  forth  in 
Rate  Schedule  SS-2  must  be  paid  each 
month  during  which  the  distributor's 
weight  averaging  account  is  active. 

This  fee  applies  to  the  (no  more  than) 
10  advance  deposit  account  holders 
which  are  selected  by  the  Postal  Service 
to  participate  in  the  weight  averaging 
nonletter-size  business  reply  mail 
experiment. 

This  provision  expires  June  8,  1999. 

2.05     Authorizations  and  Licenses 

2.050     In  order  to  distribute  business 
reply  cards,  envelopes,  cartons  or  labels, 
the  distributor  must  obtain  a  license  or 
licenses  from  the  Postal  Service  and  pay 
the  appropriate  fee  as  set  forth  in  Rate 
Schedule  SS-2. 

2.0501     Except  as  provided  in  section 
2.0502.  the  license  to  distribute  business 
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reply  cards,  envelopes,  cartons,  or  labels 
must  be  obtained  at  each  office  from 
which  the  mail  is  offered  for  delivery. 
2.0502     If  the  business  reply  mail  is 
to  be  distributed  from  a  central  office  to 
be  returned  to  branches  or  dealers  in 
other  cities,  one  license  obtained  from 
the  post  office  where  the  central  office 
is  located  may  be  used  to  cover  all 
business  reply  mail. 

2.051  Tne  license  to  mail  business 
reply  mail  may  be  canceled  for  failure 
to  pay  business  reply  postage  and  fees 
when  due,  and  for  distributing  business 
reply  cards  or  envelopes  which  do  not 
conform  to  prescribed  form,  style  or 
size. 

2.052  Authorization  to  pay 
experimental  nonletter-size  business 
reply  mail  fees  as  set  forth  in  Rate 
Schedule  SS-2  may  be  canceled  for 
failure  of  a  business  reply  mail  advance 
deposit  trust  account  holder  to  meet  the 
standards  prescribed  by  the  Postal 
Service  for  the  applicable  reverse 
manifest  or  weight  averaging  accounting 
method. 

This  provision  expires  June  8,  1999. 
***** 

CLASSIFICATION  SCHEDULE  SS-9— 
INSURED  MAIL 

Part  a — Express  Mail  Insurance 

9a.01     Definition 

9a. 010     Express  Mail  Insurance  is  a 
service  that  provides  the  mailer  with 
indemnity  for  loss  of,  rifling  of,  or 
damage  to  items  sent  by  Express  Mail. 

9a.02     Description  of  Service 

9a. 020     Express  Mail  Insurance  is 
available  only  for  Express  Mail. 

9a. 021     Insurance  coverage  is 
provided,  for  no  additional  charge,  up  to 
$500  per  piece  for  document 
reconstruction,  up  to  S5.000  per 
occurrence  regardless  of  the  number  of 
claimants.  Insurance  coverage  is  also 
provided,  for  no  additional  charge,  up  to 
$500  per  piece  for  merchandise. 
Insurance  coverage  for  merchandise 
valued  at  more  than  S500  is  available  for 
an  additional  fee,  as  set  forth  in  Rate 
Schedule  SS-9.  The  maximum  liability 
for  merchandise  is  $5,000  per  piece.  For 
negotiable  items,  currency,  or  bullion, 
the  maximum  liability  is  $15. 

9a.022     Indemnity  claims  for  Express 
Mai!  must  be  filed  within  a  specified 
period  of  time  from  the  date  the  article 
was  mailed. 

9a.023     Indemnity  will  be  paid  under 
terms  and  conditions  prescribed  by  the 
Postal  Service. 

9a. 024     Among  other  limitations 
prescribed  by  the  Postal  Service, 
indemnity  will  not  be  paid  by  the  Postal 
Service  for  loss,  damage  or  rifling: 


a.  Of  nonmailable  matter; 

b.  Due  to  improper  packaging; 

c.  Due  to  seiziu-e  by  any  agency  of 
government;  or, 

d.  Due  to  war,  insurrection  or  civil 
disturbances. 

9a.03     Fees 

9a.030    The  fees  for  Express  Mail 
Insurance  service  are  set  forth  in  Rate 
Schedule  SS-9. 

Part  b — General  Insurance 

Qb.Ol     Definition 

9b.010    General  Insurance  is  a 
service  that  provides  the  mailer  with 
indemnity  for  loss  of,  rifling  of,  or 
damage  to  mailed  items. 

9b.02     Description  of  Service 

9b. 020    The  maximum  liability  of  the 
Postal  Service  under  this  part  is  $5000. 

9b.021     General  Insurance  is 
available  for  mail  sent  under  the 
following  classification  schedules: 

a.  First-Class  Mail,  if  containing  matter 
which  may  be  mailed  as  Standard 
Mail 

b.  Single  Piece,  Parcel  Post,  Bound 
Printed  Matter,  Special,  and  Library 
Standard  Mail 

9b.022     This  service  is  not  available 
for  matter  offered  for  sale,  addressed  to 
prospective  purchasers  who  have  not 
ordered  or  authorized  their  sending.  If 
such  matter  is  received  in  the  mail, 
payment  will  not  be  made  for  loss, 
rifling,  or  damage. 

9b.023    The  mailer  is  issued  a  receipt 
for  each  item  mailed.  For  items  insured 
for  more  than  $50,  a  receipt  of  delivery 
is  obtained  by  the  Postal  Service. 

9b.024     For  items  insured  for  more 
than  $50,  a  notice  of  arrival  is  left  at  the 
mailing  address  when  the  first  attempt 
at  delivery  is  unsuccessful. 

9b.025    A  claim  for  complete  loss 
may  be  filed  by  the  mailer  only.  A  claim 
for  damage  or  for  partial  loss  may  be 
filed  by  either  the  mailer  or  addressee. 

9b.026    A  claim  for  damage  or  loss 
on  a  parcel  sent  merchandise  return 
(SS-20)  may  only  be  filed  by  the 
purchaser  of  the  insurance. 

9b.027     Indemnity  claims  must  be 
filed  within  a  specified  period  of  time 
from  the  date  the  article  was  mailed. 

9b.028    Additional  copies  of  the 
original  mailing  receipt  may  be  obtained 
by  the  mailer,  upon  payment  of  the 
applicable  fee  set  forth  in  Rate  Schedule 
SS-9. 

9b.03     Deposit  of  Mail 

9b.036    Mail  insured  under  this  part 
must  be  deposited  in  a  manner  specified 
by  the  Postal  Service. 


9b.04    Forwarding  and  Return 

9b. 040     By  insuring  an  item,  the 
mailer  guarantees  forwarding  and  return 
postage  unless  instructions  on  the  piece 
mailed  indicate  that  it  not  be  forwarded 
or  returned. 

9b. 041     Mail  undeliverable  as 
addressed  sent  under  this  part  will  be 
returned  to  the  sender  as  specified  by 
the  sender  or  by  the  Postal  Service. 

9b.05    Other  Services 

9b. 050     The  following  services,  if 
applicable  to  the  class  of  mail,  may  be 
obtained  in  conjunction  with  mail  sent 
under  this  part  upon  payment  of  the 
applicable  fees: 


Classification 

Schedule 

a  Parcel  Airlift    

SS-13 

b.  Restricted  delivery  (for  items 
insured  for  more  than  $50). 

c.  Return  receipt  (for  items  in- 
sured for  more  than  $50). 

d  Soecial  handlina  

SS-15 
SS-16 
SS-IB 

e.  Merchandise  return  (shippers 
only). 

SS-20 

9b.06     Fees 

9b.060     The  fees  for  General 
Insurance  are  set  forth  in  Rate  Schedule 
SS-9. 


CLASSIFICATION  SCHEDULE  SS-14— 
REGISTERED  MAIL 

14.021     Registered  mail  service 
provides  insurance  up  to  a  maximum  of 
$25,000,  depending  upon  the  actual 
value  at  the  time  of  mailing,  except  that 
insurance  is  optional  for  articles  valued 
$100  or  less. 
***** 

CLASSIFICATION  SCHEDULE  SS-16— 
RETURN  RECEIPTS 

16.021 1     Mailers  requesting  return 
receipt  service  at  the  time  of  mailing 
will  be  provided,  as  appropriate,  the 
signature  of  the  addressee  or  addressee's 
agent,  the  date  delivered,  and  the 
address  of  delivery,  if  different  from  the 
address  on  the  mailpiece. 
***** 

CLASSIFICATION  SCHEDULE  SS- 
19A— STAMPED  CARDS 


19A.01     Definition 

19A.010     Stamped  Cards.  Stamped 
Cards  are  cards  with  postage  imprinted 
or  impressed  on  them  and  supplied  by 
the  Postal  Service  for  the  transmission 
of  messages. 

19A.011     Double  Stamped  Cards. 
Double  Stamped  Cards  consist  of  two 
attached  cards,  one  of  which  may  be 
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detached  by  the  receiver  and  returned 
by  mail  as  a  single  Stamped  Card. 

19A.020    Description  of  Service. 
Stamped  Cards  are  available  for  First- 
Class  Mail. 

19A.030    Fees.  The  fees  for  Stamped 
Cards  are  set  forth  in  Rate  Schedule  SS- 
19A. 


Standard    Mail    Rate 
32 1.4A— Nonprofit 
Presort  Categories  ^ 

[Full  Rates] 


Schedule 
Subclass 


Letter  Size: 
Piece  Rate: 

Basic  

%-Digit „ 

Destination   Entry   Discount   per 
Piece; 

BMC 

SCF 

Non-Letter  Size: 
Piece  Rate: 
Minimum  per  Piece;  ^ 

Basic  

3A-Digit  

Destination  Entry  Discount  per 

Piece; 

BMC  

SCF  

Pound  Rate:* 
Plus  per  Piece  Rate: 

Basic  

%-Digit  

Destination  Entry  Discount  per 

Pound: 

BMC  

SCF  


Rate 
(cents) 


Schedule  321 .4A  Notes 

'  A  fee  of  $85.00  must  be  paid  once  each 
12-month  period  for  each  bulk  mailing  perniit. 

2  Mailer  pays  either  the  minimum  piece  rate 
or  the  pound  rate,  whichever  is  higher. 

Standard  Mail  Rate  Schedule 
32 1.4B— Nonprofit  Subclass  Au- 
tomation Categories  1 

[Full  Rates] 


Letter  Size 
Piece  Rate: 

Basic  Letter  3  

3-Digit  Letter  ■« 

5-Digit  Letter* 

Destination    Entry   Discount   per 

Piece; 

BMC 

SCF 

Flat  Size:  6 
Piece  Rate: 
Minimum  per  Piece; ' 

Basic  Flat  8 „ 

3/5-Digit  ^  


Rate 

(cents) 


Standard  Mail  Ratc  -Schedule 
32 1.4B— Nonprofit  Subclass  Au- 
tomation Categories''— Contin- 
ued 

[Full  Rates] 


Destination   Entry   Discount   per 
Piece; 
BMC „ 

Pound  Rate:  ^ 
Plus  per  Piece  Rate 

Basic  Flat  

3/5-Digi1  Rat .-. 

Destination  Entry  Discount  per 

Pound; 

BMC  

SCF  


Rate 
(cents) 


Schedule  321. 4B  Notes 

'  A  fee  of  $85.00  must  be  paid  once  each 
12-month  penod  for  each  bulk  mailing  permit. 

^  For  letter-size  automation  pieces  meeting 
applicable  Postal  Service  regulations. 

^Rate  applies  to  letter-size  automation  mail 
not  mailed  at  3-digrt,  &-digit  or  earner  route 
rates. 

'Rate  applies  to  letter-size  automation  mail 
presorted  to  single  or  multiple  three-digit  ZIP 
Code  destinations  as  prescrit>ed  by  the  Postal 
Service. 

^Rate  applies  to  letter-size  automation  mail 
presorted  to  single  or  multiple  five-digit  ZIP 
Code  destinations  as  prescribed  by  the  Postal 
Service. 

s  For  flat-size  automation  mail  meeting  appli- 
cable Postal  Service  regulations. 

''Mailer  pays  minimum  piece  rate  or  pound 
rate,  whichever  is  higher. 

8  Rate  applies  to  flat-size  automation  mail 
not  mailed  at  3/5-digil  rate. 

^Rate  applies  to  flat-size  automation  mail 
presorted  to  single  or  multiple  three-and  five- 
digit  ZIP  Code  destinations  as  specified  by  the 
Postal  Service. 

Standard    Mail    Rate    Schedule 
321.5 — Nonprofit  Enhanced 

Carrier  Route  Subclass  ^ 

[Full  Rates] 

Rate 

I    (cents) 


Letter  Size; 
Piece  Rate: 

Basic  

Basic  Automated  Letter* 

High  Density  

Saturation  

Destination    Entry   Discount   per 

Piece; 

BMC  

SCF 

DDU3 

^^  ^^^J  •  *»B***»>gg>J»*>»»»«»» •*#■»»— *>*»••*< 

Non-Letter  Size: 
Piece  Rate: 
Minimum  per  Piece;  * 

Basic  

High  Density ^... 

Saturation  

Destination  Entry  Discount  per 
Piece: 
BMC  


STANDARD      MAIL      RATE      SCHEDULE 

321.5— NONPROFIT  Enhanced 
Carrier  Route  Subclass  ^—Con- 
tinued 

[Full  Rates] 


Rate 
(cents) 

SCF  „ 

DDU3  ^ 

Pound  Rate:  ■* 
Plus  per  Piece  Rate: 
Basic  „ 

•——"*•""• 

High  Density 

Saturation 

Destination  Entry  Discount  per 
Pound 

BMC  »..»«.».•• •.—.........».. 

SCF 

••••»•....... 

DDU  3  _ 

Schedule  321.5  Notes 

■•  A  fee  of  S  must  ix  paid  each  12-month 
penod  lor  each  bulk  mailing  permit 

2  Rate  applies  to  letter-size  automation  mail 
presorted  to  routes  specified  by  the  Postal 
Service. 

3  Applies  only  to  enharx»d  carrier  route 
mail. 

■*  Mailer  pays  either  the  minimum  piece  rate 
or  the  pound  rate,  whichever  is  higher. 


PERIODICALS  Rate  Schedule  423.2— 
Within  County 

[Full  Rates] 


Per  Pound: 

General 

Delivery  Office'  „ 

Per  Piece: 

Required  Presort  

Carrier  Route  ._. ... .. 

Presort  .. 

Per  Piece  Discounts: 

Delivery  Office^  

High      Density      (formerly      125 

piece)3 

Saturation „ 

Automation   Discounts  for  Auto- 
mation Compatit)le  Mail*  From 
Required; 
3-Diglt     Pre-barcoded     Letter 

size „.. 

5-Digit     Pre-barcoded     Letter 

size 

3/5-Diglt  Pre-barcoded  Flats  ... 


Rate 

(cents) 


Schedule  423.2  Notes 

'  Applicable  only  to  the  pound  charge  of  car- 
rier route  (including  high  density  and  satura- 
tion) presorted  pieces  to  be  delivered  within 
the  delivery  area  of  the  originating  post  office 

2  Applicable  only  to  carrier  presorted  pieces 
to  be  delivered  within  the  delivery  area  of  the 
originating  post  office 

3  Applicable  to  high  density  mail,  deducted 
from  camer  route  presort  rate. 

*  For  automation  compatible  pieces  meeting 
applicable  Postal  Service  regulations. 


35438  Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1,  1997  /  Rules  and  Regulations 


Rate  Schedule  423.3— Publica- 
tions OF  Authorized  Nonprofit 
Organizations  ^° 

[Full  Rates] 


Post- 
age 
rate 
unit 

Rate< 
(cents) 

Per  Pound: 
Nonadvertising  portion  .. 
Advertising  portion:^ 

Delivery  Ottice^  

SCF3 

Pound 

Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 
Pound 

Piece 
Piece 

Piece 

Piece 
Piece 
Piece 

Piece 
Piece 
Piece 
Piece 
Piece 

142      

3  

4           

5 

6 

7 

8 

Per  Piece  Less  Non- 
advertising  Factor  ot 
cents/' 

Required  Preparation  ^ 
Presorted  to  3-digit  city/ 
5-digit. 

Route. 
Discounts 

Prepared  to  Delivery 
'     Office  2. 

High  Density  (for- 
merly 125-Piece)^ 

Automation  Discounts 
for  Automation  Com- 
patible Mail  8 

From  Required: 

Prp-harroded  Letter 

size 
Pre-tiarcoded  Flats 

From  3/5  Digit 
3-Digit  Pre-barcoded 

Letter  size. 
5-Digit  Pre-barcoded 

Letter  size. 
Prf^harroded  Flats 

2  Applies  to  carrier  route  (including  high  den- 
sity and  saturation)  mail  delivered  withm  the 
delivery  area  of  the  originating  post  office. 

3  Applies  to  mail  delivered  withm  the  SCF 
area  of  the  originating  SCF  office. 

*For  postage  calculation,  multiply  the  pro- 
portion of  nonadvertising  content  by  this  factor 
and  subtract  from  the  applicable  piece  rate. 

^Mail  presorted  to  3-digit  (other  than  3-digit 
city),  SCF,  states,  or  mixed  states. 

s  Applicable  to  high  density  mail,  deducted 
from  carrier  route  presort  rate. 

^Applicable  to  saturation  mail,  deducted 
from  carrier  route  presort  rate. 

8  For  automation  compatible  mail  meeting 
applicable  Postal  Service  regulations. 

9  Not  applicable  to  publications  containing 
10  percent  or  less  advertising  content. 

'0|f  qualified,  nonprofit  publications  may  use 
Within^unty  rales  for  applicable  portions  of 
a  mailing. 


PERIODICALS  Rate  Schedule  423. 

CLASSROOM  PUBLICATIONS  ^° 
[Full  Rates] 


Schedule  423.3  Notes 

'  Charges  are  computed  by  adding  the  ap- 
propriate per-piece  charge  to  the  sum  of  tfie 
nonadvertising  portion  and  the  advertising  por- 
tion, as  applicable. 

Special  services 


Post- 

age 

Rate' 

r^e 

(cents) 

unit 

Per  Pound: 

Nonadvertising  Portion 
Advertising  Portion: « 

Pound 

Delivery  Office  2  

SCF  3 

Pound 

Pound 

142 

Pound 
Pound 

3 

4 

Pound 

5 

Pound 

6 _ 

Pound 

7 

Pound 

8  

Pound 

■■■•>■>•••■••• 

Per  Piece:  Less  Non- 

advertising  Factor  of 

cents:  * 

Required  Preparation  ^ 
Presorted  to  3^igit  city/ 
SKligit. 

Piece 

Piece 

Prp^nrtpd  to  Carrier 

Piece 

Route. 

Discounts: 

Prepared  to  Delivery 
Office.  2. 

Piece 

Prepared  to  SCF 

Piece 

.1.. 

PERIODICALS  Rate  Schedule  423.4— 
CLASSROOM  Publications  ^°— Con- 
tinued 

(Full  Rates] 


Post- 
age 
rate 

unit 

Rate' 
(cents) 

High  Density  (for- 
merly 125-piece). 

Piece 

Piece 

Piece 
Piece 
Piece 

Piece 

Piece 

Automation  Discounts 
for  Automation  Com- 
patible Mail: " 
From  Required: 
Pro-harroded  Letter 

size 
Prp-harroded  Flats 

From  3/5-Digit: 

3-Digit  Pre- 
barcoded  Letter 
size. 

5-Digit  Pre- 
tiarcoded  Letter 
size. 

Pre-barcoded  Flats 

Schedule  423.4  Notes 

'  Charges  are  computed  by  adding  the  ap)- 
propnate  per-piece  charge  to  the  sum  of  the 
nonadvertising  portion  and  the  advertising  por- 
tion, as  applicable. 

2  Applies  to  carrier  route  (including  high  den- 
sity and  saturation)  mail  delivered  within  the 
delivery  area  of  the  originating  post  office. 

3/Vpplies  to  mail  delivered  within  the  SCF 
area  of  the  ongmating  SCF  office. 

"•For  postage  calculation,  multiply  the  por- 
tion of  nonadvertising  content  by  this  factor 
and  subtract  from  the  applicable  piece  rate. 

5  Mail  presorted  to  3-digit  (other  than  S-digit 
city),  SCF,  states,  or  mixed  states. 

6  Applicable  to  high  density  mail,  deducted 
from  carrier  route  presort  rate. 

'/^plicable  to  saturation  mail,  deducted 
from  carrier  route  presort  rate. 

8  For  automation  compatible  mail  meeting 
applicable  Postal  Sen/ice  regulations. 

*Not  applicable  to  publications  containing 
10  percent  or  less  advertising  content. 

'0|f  qualified.  Classroom  Mail  may  use 
Within  County  rates  for  applicable  portions  of 
a  mailing. 


Description 


Fee^ 


Schedule  SS-2— Busi- 
ness Reply  Mail. 


Active  business  reply  advance  deposit  account: 

Per  piece: 
Pre-barcoded 

Nonletter-size,  using  reverse  manifest  (experimental) 
Nonletter-size,  using  weight  averaging  (experimental) 
Other 
Payment  of  postage  due  charges  if  active  business  reply  mail  advance  deposit 
account  not  used: 
Per  piece  <-^ 

Annual  License  and  Accounting  Fees: 

Accounting  Fee  for  Advance  Deposit  Account 
Permit  fee  (with  or  without  Advance  Deposit  Account) 
Monthly  Fees  for  customers  using  a  reverse  manifest  or  weight  averaging  for 
nonletter-size  business  reply 
Nonletter-size,  using  reverse  manifest  (experimental) 
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Special  services 


Description 


Fee' 


Nonletter-size,  using  weight  averaging  (expenmental) 

Set-up/Qualification  fee  for  customers  using  a  reverse  manifest  or  weight  aver- 
aging for  nonletter-size  business  reply 
Nonletter-size,  using  reverse  manifest  (expenmental) 
Nonletter-size,  using  weight  averaging  (expenmental) 

'  Expenmental  per  piece,  monthly,  and  set-up>/qualification  fees  are  applicable 
only  to  participants  selected  by  the  Postal  Service  for  the  nonletter-size  busi- 
ness reply  mail  expenment.  The  expenmental  fees  expire  June  8,  1997  ' 


Schedule  SS-5 — Certified 
Mail. 


Service  (per  mailpiece)  '.. ~ fin  addition  to  postage). 


Schedule  SS-9 — Insured 
Mail  Part  a — Express 
Mail  Insurance. 


Part  t) — General  Insur- 
ance. 


Schedule  SS-10— F>ost 
Office  Boxes  and  Caller 
Service 


Document  Reconstruction  Coverage „ fm  addition  to  postage)  no  charge 

$0  01  to  $500  


Merchandise  Declared  Value  Fee 

$  0.01  to  $  500 , 

500.01  to  5000  

Declared  Value  Fee 


no  charge  tor  each  Si  00  (or  frac- 
tion thereof]  over  $500  in  value. 

(in  addftion  to  postage). 


S  0.01  to  $  50 plus   tor   each   $100    (or   traction 

50.01  to  $100 ~ ».  thereof)  over  $100  in  declared 

100.01  to  $5000  value 

I.  Semi-annual  Box  Fees '  Fee  Group  A,  B  C.  D  and  E^ 


I .  Semi-annual  Box  Fees'  „ 

Box  Size  2 

1 
2 
3 
4 
5 

II.  Semi-annual  Caller  Service  Fees 

III.  Annual  Call  Number  Reservation  Fee  (all  applicable  fee  groups) 


Fee  Group— A,  B.  C,  D,  E^ 


Fee  Group  A,  B.  C,  D 


'  A  customer  ineligible  for  carrier  delivery  may  obtain  a  post  office  txjx  at  no  charge,  subiect  to  administrative  decisions  regarding  customer's 
proximity  to  post  office. 

2Box  Size  1=under  296  cubic  inches;  2=296-499  cubic  inches:  3=500-999  cubic  inches,  4=1000-1999  cubic  inches,  5=2000  cubic  inches  and 
over. 

3  Group  E  post  office  box  customers  subject  to  these  fees  are  those  eligible  for  earner  delivery. 
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Sctiedule 
SS-14- 
Reg- 
istefed 
Mail. 


Declared  Value  of  Article ' 


SO.OO  to  $100 

0.00  to  100 

100.01  to  500 
500.01  to  1.000 
\000.01  to  2.000 
2.000.01  to  3,000 
3,000.01  to  4.000 
4,000.01  to  5,000 
5,000.01  to  6,000 
6,000.01  to  7,000 
7.000.01  to  8,000 
8,000.01  to  9,000 
9,000.01  to  10,000 
10.000.01  to  11,000 
11,000.01  to  12,000 
12.000.01  to  13,000 
13,000.01  to  14,000 
14,000.01  to  15,000 
15,000.01  to  16,000 
16.000.01  to  17,000 
17,000.01  to  18,000 
18.000.01  to  19,000 
19,000.01  to  20,000 
20,000.01  to  21 ,000 
21 ,000.01  to  22.000 
22,000.01  to  23.000 
23,000.01  to  24,000 
24,000.01  to  25.000 
25,000.01  to  $1  million  

Over  $1  million  to  S15  miUion 

Over  $15  million  


Fees*  (in  addition  to 
postage) 


Handling  charge 


(without  insurance) 
(witti  insurance) 


None. 


pkis 

pkJS 

phjs 


certs  for  eacti  $l  ,000  (or  fraction  thereof) 

over  $25,000. 
cents  for  each  $1 ,000  (or  fraction  thereof) 

over  $1  million. 
Anrxxint  detennined  by  the  Postal  Service 

t>ased  on  weight,  space  and  value. 


'  Articles  with  a  declared  value  of  more  than  S25.000  can  tie  registered,  txjt  compensation  for  loss  or  damage  is  limited  to  $25,000. 
*  Fees  for  artx:ies  wrth  declared  values  of  more  ttian  $100  include  insurance. 


Description 


Fee  (in  addition  to  postage) 


Schedule  SS-1 6— Fletun 

n©C6lptS. 


Receipts  Issued  at  Time  of  Mailing ' 

Items  ottier  ttian  merchandise 
Merchandise  (without  another  special  service) 
Receipt  Issued  after  Mailing  ^ 


Schedule  SS-19A- 
Stamped  Cards. 


Starrped  Card  <■"  addition  to  postage). 

Double  Stamped  Card  - •• 


'  This  receipt  shows  the  signature  of  the  person  to  whom  the  nrailpiece  was  delivered,  the  date  of  delivery  and  the  delivery  address,  if  such 
address  is  different  from  the  address  on  the  mailpiece. 
2  This  receipt  shows  to  wtxxn  ttie  mailpiece  was  delivered  and  ttie  date  of  delivery. 
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Issued  by  the  Commission  on  )une  25. 
1997. 

Margaret  P.  Crenshaw, 
Secretary. 

(FR  Doc.  97-17068  Filed  6-30-97;  8:45  am] 
BILUNG  CODE  TTIO-FW-P 


ENVIRONtMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FRL-6838-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Revised 
Format  of  40  CFR  Part  52  for  Materials 
Being  Incorporated  by  Reference  for 
Mississippi  and  South  Carolina 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

summary:  EPA  is  revising  the  format  of 
40  CFR  part  52  for  materials  submitted 
by  Mississippi  and  South  Carolina  that 
are  incorporated  by  reference  (IBR)  into 
their  respective  State  implementation 
plans  (SIPs).  The  regulations  affected  by 
this  format  change  have  all  been 
previously  submitted  by  the  resi>ective 
State  agency  and  approved  by  H'A.  This 
format  revision  will  primarily  affect  the 
"Identification  of  plan"  sections  of  CFR 
part  52,  as  well  as  the  format  of  the  SIP 
materials  that  will  be  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register  (OFR),  the  Air  and 
Radiation  Docket  and  Information 
(Denter  located  in  Waterside  Mall, 
Washington,  D.C.,  and  the  Regional 
Office.  The  sections  of  40  CFR  part  52 
pertaining  to  provisions  promiilgated  by 
EPA  or  State-submitted  materials  not 
subject  to  IBR  review  remain 
unchanged. 

DATES:  This  action  is  effective  July  1, 
1997. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations: 
Environmental  Protection  Agency. 

Region  4,  61  Forsyth  Street,  SW, 

Atlanta,  GA  30303; 
Office  of  Air  and  Radiation,  Docket  and 

Information  Center  (Air  Docket),  EPA, 

401  M  Street,  SW,  Room  M1500, 

Washington,  DC  20460;  and 
Office  of  the  Federal  Register,  800  North 

Capitol  Street,  NW.  Suite  700, 

Washington,  D.C. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Richard  Schutt,  Regional  SIP 
Coordinator  at  the  above  Region  4 
address  or  at  (404)  562-9033. 


SUPPLEMENTARY  INFORMATION:  - 
Background 

Each  State  is  required  to  have  a  SIP 
which  contains  the  control  measures 
and  strategies  which  will  be  used  to 
attain  and  maintain  the  national 
ambient  air  quality  standards  (NAAQS). 
The  SIP  is  extensive,  containing  such 
elements  as  emission  inventories, 
monitoring  network,  attainment 
demonstrations,  and  enforcement 
mechanisms.  The  control  measures  and 
strategies  must  be  formally  adopted  by 
each  State  after  the  public  has  had  an 
opportimity  to  comment  on  them.  They 
are  then  submitted  to  EPA  as  SIP 
revisions  on  which  EPA  must  formally 
act. 

Once  these  control  measiues  are 
approved  by  EPA  after  notice  and 
comment,  they  are  incorporated  into  the 
SIP  and  are  identified  in  Part  52 
(Approval  and  Promulgation  of 
Implementation  Plans),  Title  40  of  the 
Code  of  Federal  Regulations  (40  CFR 
part  52).  The  actual  State  regulations 
which  are  approved  by  EPA  are  not 
reproduced  in  their  entirety  in  40  CFR 
part  52,  but  are  "incorporated  by 
reference,"  which  means  that  the 
citation  of  a  given  State  regulation  with 
a  specific  effective  date  has  been 
approved  by  EPA.  This  format  allows 
both  EPA  and  the  public  to  know  which 
measiu«s  are  contained  in  a  given  SIP 
and  insures  that  the  State  is  enforcing 
the  regulations.  It  also  allows  EPA  and 
the  public  to  take  enforcement  action, 
should  a  State  not  enforce  its  SIP- 
approved  regulations. 

The  SIP  is  a  living  document  which 
can  be  revised  by  the  State  as  necessary 
to  address  the  unique  air  pollution 
problems  in  the  State.  Therefore,  EPA 
from  time  to  time  must  ^ake  action  on 
SIP  revisions  which  may  contain  new 
and/or  revised  regulations  as  being  part 
of  the  SIP.  On  May  22, 1997  (62  FR 
27968),  EPA  revised  the  procedures  for 
incorporating  by  reference  Federally- 
approved  SIPs,  as  a  result  of 
consultations  between  EPA  and  OFR. 
EPA  began  the  process  of  developing  (1) 
a  revised  SIP  document  for  each  State 
that  would  be  incorporated  by  reference 
under  the  provisions  of  1  CFR  part  51; 
(2)  a  revised  mechanism  for  announcing 
EPA  approval  of  revisions  to  an 
applicable  SIP  and  updating  both  the 
IBR  document  and  the  CFR,  and  (3)  a 
revised  format  of  the  "Identification  of 
plan"  sections  for  each  applicable 
subpart  to  reflect  these  revised  IBR 
procedures.  The  description  of  the 
revised  SIP  document,  IBR  procedures 
and  "Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22, 1997,  Federal  Register  dociunent. 


Content  of  Revised  IBR  Document 

The  new  SIP  compilations  contain  the 
Federally-approved  portion  of 
regulations  and  source  specific  permits 
submitted  by  each  State  agency.  These 
regulations  and  source  specific  permits 
have  all  been  approved  by  EPA  through 
previous  rule  making  actions  in  the 
Federal  Register.  The  compilations  are 
stored  in  3-ring  binders  and  will  be 
updated,  primarily  on  an  annual  basis. 

Each  compilation  contains  two  parts. 
Part  1  contains  the  regulations  and  Part 
2  contains  the  source  specific  permits 
that  have  been  approved  as  part  of  the 
SEP.  Each  part  has  a  table  of  contents 
identifying  each  regulation  or  each 
source  specific  permit.  The  table  of 
contents  in  the  compilation  corresponds 
to  the  table  of  contents  published  in  40 
CFR  part  52  for  these  States.  The 
Regional  EPA  Offices  have  the  primary 
responsibility  for  ensuring  acciu^acy  and 
updating  the  compilations.  The  Region 
4  EPA  Office  developed  and  will 
maintain  the  compilations  for 
Mississippi  and  South  Carolina.  A  copy 
of  the  full  text  of  each  State's  current 
compilation  will  also  be  maintained  at 
the  Office  of  the  Federal  Register  and 
EPA's  Air  Docket  and  Information 
Clenter. 

EPA  is  beginning,  with  this 
document,  the  phasing  in  of  SIP 
compilations  for  individual  States,  and 
expects  to  complete  the  conversion  of 
the  revised  "Identification  of  plan' 
format  and  IBR  documentation  for  ail 
States  by  May  1999.  This  revised  format 
is  consistent  with  the  SIP  compilation 
requirements  of  section  110(h)(1)  of  the 
Clean  Air  Act. 

Revised  Format  of  the  "Identification  of 
Plan"  Sections  in  Each  Subpart 

In  order  to  better  serve  the  public. 
EPA  is  revising  the  organization  of  the 
"Identification  of  plan"  section  and 
including  additional  information  which 
vnll  make  it  clearer  as  to  what 
provisions  constitute  the  enforceable 
elements  of  the  SIP. 

The  revised  Identification  of  plan 
section  will  contain  five  subsections:  (a) 
Purpose  and  scope,  fb)  Incorporation  by 
reference,  (c)  EPA  approved  regulations, 
(d)  EPA  approved  source  specific 
permits,  and  (e)  EP.'^  approved 
nonregulatory  provisions  such  as 
transportation  control  measures, 
statutor\"  provisions,  control  strategies, 
monitoring  networks,  etc. 

Enforceability  and  Legal  Effect 

.\11  revisions  to  the  applicable  SIP 
become  federally  enforceable  as  of  the 
effective  date  of  the  revisions  to 
paragraph  (c),  (d)  or  (e)  of  the  applicable 


35442  Federal  Register  /  Vol.  62.  No.  126  /  Tuesday,  July  1,  1997  /  Rules  and  Regulations 


identification  of  plan  found  in  each 
subpart  of  40  CFR  part  52.  To  facilitate 
enforcement  of  previously  approved  SIP 
provisions  and  provide  a  smooth 
transition  to  the  new  SIP  processing 
system,  EPA  is  retaining  the  original 
Identification  of  Plan  section, 
previously  appearing  in  the  CFR  as  the 
first  or  second  section  of  part  52  for 
each  State  subpart.  After  an  initial  two 
year  period.  EPA  will  review  its 
experience  with  the  new  system  and 
enforceability  of  previously  approved 
SIP  measures,  and  will  decide  whether 
or  not  to  retain  the  Identification  of  plan 
appendices  for  some  further  period. 

Notice  of  Administrative  Change 

Today's  rule  constitutes  a 
"housekeeping"  exercise  to  ensure  that 
all  revisions  to  State  programs  that  have 
occurred  are  accurately  reflected  in  40 
CFR  part  52.  State  SIP  revisions  are 
controlled  by  EPA  regulations  at  40  CFR 
part  51.  When  EPA  receives  a  formal  SIP 
revision  request,  the  Agency  must 
publish  the  proposed  revision  in  the 
Federal  Register  and  provide  for  public 
comment  before  approval. 

EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procedures  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  jjarticipation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs. 

Under  section  553  of  the  APA.  an 
agency  may  find  good  cause  where 
procedures  are  "impractical, 
unnecessary,  or  contrary  to  the  public 
interest."  Public  conunent  is 
"uiuiecessary"  and  "contrary  to  the 
public  interest  '  since  the  codification 
only  reflects  existing  law.  Immediate 
notice  in  the  CFR  benefits  the  public  by 
removing  outdated  citations. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 


regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

The  regulations  affected  by  this 
format  change  to  40  CFR  part  52  have 
all  been  previously  submitted  by  the 
respective  State  agency  and  approved  by 
EPA.  Therefore,  the  Regional 
Administrator  certifies  that  there  is  no 
significant  impact  on  any  small  entities 
affected. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetsuy  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 


Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Judicial  Re\iew 

EPA  has  also  determined  that  the 
provisions  of  section  307(b)(1)  of  the 
Clean  Air  Act  pertaining  to  petitions  for 
judicial  review  are  not  applicable  to  this 
action.  Prior  EPA  rulemaking  actions  for 
each  individual  component  of  the 
Mississippi  and  South  Carolina  SIP 
compilations  had  previously  afforded 
interested  parties  the  opportunity  to  file 
a  petition  for  judicial  review  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  within  60  days  of 
such  rulemaking  action.  Thus,  EPA  sees 
no  need  in  this  action  to  reopen  the  60- 
day  period  for  filing  such  petitions  for 
judicial  review. 

List  of  Subjects  in  40  CFR  Part  52 

Envirorunental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead.  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  May  30,  1997. 
A.  Stanley  Nfeiburg, 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  for  citation  for  part 
52  continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  Z— Mississippi 

2.  Section  52.1270  is  redesignated  as 
§  52.1281  and  the  heading  and 
paragraph  (a)  are  revised  to  read  as 
follows: 

§  52. 1 281    Original  identification  of  plan 
section. 

(a)  This  section  identifies  the  original 
"Air  Implementation  Plan  for  the  State 
of  Mississippi"  and  all  revisions 
submitted  by  Mississippi  that  were 
federally  approved  prior  to  July  1,  1997. 
*        •        •        •         * 

3.  A  new  §52.1270  is  added  to  read 
as  follows: 

§  52.1270    Identmcation  of  plan. 

(a)  Purpose  and  scope.  This  section 
sets  forth  the  applicable  State 
implementation  plan  for  Mississippi 
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under  section  110  of  the  Clean  Air  Act, 
42  U.S.C.  7401-7671q  and  40  CFR  part 
51  to  meet  national  ambient  air  quality 
standards. 

(b)  Incorporation  by  reference.  (1) 
Material  listed  in  paragraphs  (c)  and  (d) 
of  this  section  with  an  EP.A  approval 
date  prior  to  July  1,  1997  was  approved 
for  incorporation  by  reference  by  the 
Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  part  51.  Material  is  incorporated  as 
it  exists  on  the  date  of  the  approval,  and 


notice  of  any  change  in  the  material  will 
be  published  in  the  Federal  Register. 
Entries  in  paragraphs  (c)  and  (d)  of  this 
section  with  EPA  approval  dates  after 
July  1,  1997,  will  be  incorporated  by 
reference  in  the  next  update  to  the  SIP 
compilation.  (2)  EPA  Region  4  certifies 
that  the  rules/regulations  provided  by 
EPA  in  the  SIP  compilation  at  the 
addresses  in  paragraph  (b)(3)  of  this 
section  are  an  exact  duplicate  of  the 
officially  promulgated  State  rules/ 
regulations  which  have  been  approved 

EPA  Approved  Mississippi  Regulations 


as  part  of  the  State  implementation  plan 
as  of  July  1.  1997. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW.,  Atlanta,  GA 
30303:  the  Office  of  the  Federal  Register. 
800  North  Capitol  Street.  NW.,  Suite 
700,  Washington.  DC.;  or  at  the  EPA.  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street. 
SW.,  Washington.  DC.  20460. 

(c)  EPA  approved  regulations. 


State  citation 


APC-S-1 


Section  1  

Section  2  

Section  3  

Section  4 

Section  5  

Section  6  

Section  7  

Section  9  

Section  10  

Section  11  

APC-S-2  

Section  1 

Section  II  

Section  III  

Section  IV 

Section  V 

Section  VI 

Section  VII 

Section  VIII 

Section  IX 

Section  X 

Section  XI 

Section  XII 

Section  XIII 

Section  XIV  

Section  XV  

APC-S-3  

Title/sut))ect 


State  eflec- 
tive  date 


EPA  approval 
date 


Comments 


General  .... 
Definitions 


Air  Emission  Regulations  lor  the  Prevention.  At>atement,  and  Control  of  Air  Contaminants 

01/09/94     02/12/96 

61  FR  5295 
01/09/94     02/12/96 

61  FR  5295 
01/09/94     02/12/96 

1  61  FR  5295 
01/09/94  ;  02/12/96 

61  FR  5295 
01/09/94  I  02/12/96 

61  FR  5295 


Specific  Criteria  for  Sources  of  Particulate 

Matter. 
Specific    Criteria    for    Sources    of    Sulfur 

Compounds. 
Specific  Criteria  for  Sources  of  Chemical 

Emissions. 
New  Sources _ 


Exceptions  

Stack  Height  Considerations 


Provisions  for  Upsets,  Startups,  and  Shut- 
downs. 
Severability  „ 


General  Requirements  

General  Standards  Applicat>le  to  All  Per- 
mits. 

Standards  for  Granting  a  State  Permit  to 
Operate  An  Existing  Source. 

Application   for   Permit   to   Construct   and  ! 
State  Permit  to  Operate  New  Faality. 

Public  Participation  and  Put)lic  Availability 
of  Information. 

Application  Review 


01/09/94  ,  02/12/96 


02/04/72 


61  FR  5295 


Subsection  2  Other  Limitations  and  Sub- 
section 3  NSPS  have  not  been  Feder- 
ally approved. 


Compliance  Testing ., 

Emissions  Evaluation  Report  

Procedures  for  Renewal  of  State  Permit  to 

Operate. 
Standards  for  Renewal  of  State  Permit  to 

Operate. 
Reporting  and  Record  Keeping 

Emission  Reduction  Schedule  

Exclusions,  Variances,  and  General  Per- 
mits. 
Permit  Transfer 

Severability 


01/09/94 

01/09/94 


01/09/94 
01/09/94 
01/09/94 
01/09/94 
01/09/94 
01/09/94 
01/09/94 
01/09/94 
01/09/94 
01/09/94 
01/09/94 


05/31/72 

37  FR  10875 
05/01/86     09/23/87 

:  51  FR  35704 
01/09/94  !  02/12/96 

61  FR  5295 
01/09/94  :  02/12/96 

I  61  FR  5295 

Mississippi  commission  On  Environmental  Quality  Permit  Regulations  for  the  Construction  and/or  Operation  of  Air 

Equipment 
01/09/94     05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 
01/09/94     05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 

05/02)^5 

60  FR  21442 

05/02/95 

60  FR  21442 

05/02/95 

60  FR  21442 
Regulations  for  Prevention  of  Air  Pollution  Emergency  Episodes 
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EPA  Approved  Mississippi  Regulations — Continued 


State  citation 


Section  1 

SectKxi  2  

Secton  3  

Section  4  

Secton  5  

APC-S-6  

All  


Title/subject 


General 

Definitions 

Ep»sode  Criteria „ 

Emission  Control  Action  Programs 
Emergency  Orders  


State  effec- 
tive date 


EPA  approval 
date 


02/04/72    05/31/72 

37  FR  10875 
02/04/72     05/31/72 

37  FR  10875 
06/03/88     11/13/89 

54  FR  4721 1 
02/04/72     05/31/72 

37  FR  10875 
06/03/88     11/13/89 

54  FR  4721 1 
Regulations  for  the  Prevention  of  Significant  Deterioration  of  Air  Quality 


Comments 


01/09/94 


05/05/95 
60  FR  22287 


(d)  EPA-approved  State  Source  specific  requirements. 

EPA-Approved  Mississippi  Source-Specific  REOuiREMEf^s 


Name  of  source 


^4on€ 


(e)  (reserved). 


Permit  num- 
ber 


State  effec- 
tive date 


EPA  ap- 
proval date 


Comments 


Subpart  PP — South  Carolina 

4.  Section  52.2120  is  redesignated  as 
§  52.2134  and  the  heading  and 
paragraph  (a)  are  revised  to  read  as 

follows 

§  52.21 34    Original  identification  of  plan 
s«ction. 

(a)  This  section  identifies  the  original 
"South  Carolina  Air  Quality 
Implementation  Plan"  and  all  revisions 
submitted  by  South  Carolina  that  were 
federally  approved  prior  to  July  1, 1997. 

5.  A  new  §  52.2120  is  added  to  read 

as  follows: 

§  52.21 20    Identification  of  plan. 

(a)  Purpose  and  scope.  This  section 
sets  forth  the  applicable  State 


implementation  plan  (SIP)  for  South 
Carolina  under  section  110  of  the  Clean 
Air  Act,  42  U.S.C.  7401-7671q  and  40 
CFR  part  51  to  meet  national  ambient  air 
quaUty  standards. 

(b)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraphs  (c) 
and  (d)  of  this  section  with  an  EPA 
approval  date  prior  to  July  1,  1997  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFTl  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  paragraphs  (c)  and 
(d)  of  this  section  with  EPA  approval 
dates  after  July  1, 1997,  will  be 
incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 


(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilation  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  have  been  approved  as  part  of  the 
State  implementation  plan  as  of  July  1, 
1997. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW.,  Atlanta,  GA 
30303;  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC.;  or  at  the  EPA,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102),  401  M  Street, 
SW.,  Washington,  DC.  20460. 

(c)  EPA  approved  regulations. 


Air  Pollution  Ck>4TROL  Regulations  for  South  Carolina 


State  citation 


Regulation  No.  62.1 

Section  I  

Section  II  

Section  III  

Regulation  No.  622 

Regulation  No.  62.3 
Section  I  

Section  II  

Regulation  No.  62.4 

Regulation  No.  62.5 


Titie/sub|ect 


State  effec- 
tive date 


EPA  ap- 
proval date 


Federal  register 
notice 


Definitions,  Permits  Requirements,  and  Emissions  Inventory 


Definitions  

Permit  Requirements 
Emissions  Inventory  . 


Episode  Criteria  

Emissions  Reduction  Requirements 


04/29/88 
09/18/90 
03/16/89 
Prohibition  of  Open  Burning 
i        06/05/85  I 
Air  Pollution  Episodes 
04/29/88 
04/29/88 


10/03/89 
02/04/92 
07/02/90 


54  FR  40662. 
57  FR  4158. 

55  FR  27226. 


10/03/89  I  54  FR  40660. 


10/03/89 
10/03/89 


54  FR  40662. 
54  FR  40662. 


Hazardous  Air  Pollution  Conditions 
I         12/20/78  I 
Air  Pollution  Control  Starxlards 


01/29/80  I  45  FR  6572. 


Section  I  ... 
Section  II  .. 
Section  III  . 
Section  IV  . 
Section  V  .. 
Section  VI  . 
Section  VII 


Section 


Part  A 
Part  B 
Parte 
Part  D 

Part  E 
Pan  F 

PartG 
Part  H  , 


Part  N 
Part  O 
Part  P 

PartQ 

Part  R  , 
Parts  . 
PartT  , 


Part  A 
Part  B 
PartC. 
Part  D 


Federal  Register/  Vol.  62,  No.  126  /  Tuesday.  July  l.  1997  /  Rules  and  Regulations' 


35445 


Air  Pollution  Control  Regulations  for  South  Carolina— Continued 


State  citation 


Title/subject 


State  effec- 
tive date 


EPA  ap- 
proval date 


Federal  register 
notice 


Standard  No.  1  Emissions  from  Fuel  Burning  Operations 


Visible  Emissions 

Particulate  Emissions  

Sulfur  Dioxide  Emissions 

Opacity  Monitonng  Requirements 

Exemptions  

Penodic  Testing  

Source  Test  Requirements 


03/16/89 
04/29/88 
03/03/83 
03/16/89 
06/05/85 
04/29/88 
06/05/85 


07/02,'90 
1 0/03/89 
10/29/84 
07/02/90 
10/03/89 
10/03/89 
10/03/89 


55  FR 

54  FR 
49  FR 

55  FR 
54  FR 
54  FR 
54  FR 


27226. 
40662 
43469. 
27226 
40660 
40662. 
40660. 


Standard  No.  2  Ambient  Air  Quality  Standards 


03/16/89 


07/02/90  I  55  FR  27227. 


Standard  No.  3  Emissions  from  Incinerators 


01/07/81 


09/03/82  i  47  FR  38885. 


Standard  No.  4  Emissions  from  Process  Industries 


Section  1  

Section  II  

Section  III  „ 

Section  IV „ 

Section  V ...„ 

Section  VI 

Section  VII 

Section  VIII „ „ 

Section  IX „ 

Section  X 

Section  XI 

Section  XII 

Section  XIII „..„ 

General  

Sulfunc  Acid  Manufacturing „,„ 

Kraft  Pulp  and  Paper  Manufactunng  „. 

Portland  Cement  f^anufacturing 

Cotton  Gins 

Hot  Mix  Asphalt  Plants  ...Z. 

Metal  Refining  _ 

Other  Manufacturing  .„ 

Visible  Emissions 

Non-Enclosed  Operations  

Total  Reduced  Sulfur  Emissions  of  Kraft  Pulp 
Mills. 

Penodic  Testing  

Source  Test  Requirements 


03/24/86 
03/24/86 
04/29/88 
03/24/86 
03/24/86 
06/05/85 
03/24/86 
04/29/88 
03/16/89 
06/05/85 
03/16/89 

03/16/89 
06/05/85 


02/17/87 
02/1 7/87 
10/03/89 
02/1 7/87 
02/1 7/87 
10/03/89 
02/1 7/87 
10/03/89 
07/02/90 
10/03/89 
07/02/90  i 

07/02/90 
10/03/89 


52  FR 
52  FR 
54  FR 
52  FR 
52  FR 
54  FR 
52  FR 

54  FR 

55  FR 

54  FR 

55  FR 


4772. 

4772. 

40662. 

4772. 

4772. 

40660. 

4772. 

40662. 

27226. 

40660. 

27226. 


56  FR  27226. 
54  FR  40660. 


Standard  No.  5  Volatile  Organic  Compounds 


General  Provisions 


08/22/79 


12/16/81     46  FR  61268. 


Section  II  Provisions  for  Specific  Sources 


Surface  Coating  of  Cans  

Surface  Coating  of  Coils  

Surface  Coating  of  Paper,  Vinyl, &  Fabric  

Surface  Coating  of  Metal  Furniture  &  Large 

Appliances. 

Surface  Coating  of  Magnet  Wire  

Surface  Coating  of  Miscellaneous  Metal  Parts 

&  Products. 

Surface  Coating  of  Rat  Wood  Paneling 

Graphic  Arts-Rotogravure  &  Flexography  


08/22/79 

08/22/79 
08/22/79 
08/22/79 

08/22/79 
09/10/80 

09/10/80 
09/10/80 


12/16/81  46  FR  61268. 

12/16/81  46  FR  61268. 

12/16/81  46  FR  61268. 

12/16/81  46  FR  61268. 


12/16/81 
11/24/81 

11/24/81 
11/24/81 


46  FR  61268. 
46  FR  57486. 

46  FR  57486. 
46  FR  57486. 


Part  I — M  Reserved 


Solvent  Metal  Cleaning  

Petroleum  Liquid  Storage  in  Fixed  Root  Tanks 
Petroleum  Liquid  Storage  in  External  Floating 

Roof  Tanks. 
Manufacture   of   Synthesized    Pharmaceutical 

Products. 

Manufacture  of  Pneumatic  Rubber  Tires  

Cutback  /\sphalt  

Bulk  Gasoline  Terminals  ans  Vapor  Collection 

Systems. 


09/10/80 
09/10/80 
09/10/80 

09/10/81 

09/10/81 
06/1 3/79 
06/13/79 


11/24/81 
11/24/81 
11/24/81 

11/24/81 

11/24/81 
12/16/81 
12/16/81 


46  FR  57486. 
46  FR  57486. 
46  FR  57486. 

46  FR  57486. 

46  FR  57486. 
46  FR  61268. 
46  FR  61268 


Standard  No.  6  Alternative  Emissions  Limitation  Options 


06/07/82 


09/03/82    47  FR  38887. 


Section  I  General 
Section  11  Conditions  for  Approval 


Emissions  of  Total  Suspended  Partk;ulate  or  Sulfur  Dioxide 

Emissions  of  Volatile  Organic  Compounds 

Emissions  of  Nitrogen  Dioxide,  CartX)n  Monoxide,  or  Lead 

Designated  Pollutants 
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Air  Pollution  Control  Regulations  for  South  Carolina— Continued 


State  citation 


Part  E 


Titte/subject 


State  effec- 
tive date 


EPA  ap- 
proval date 


Federal  register 
rxjtice 


De  Minimis  Cases 


Section  III  Enforceability 
Standard  No.  7  Prevention  of  Significant  Deterioration 


Section  I  .... 
Section  II  ... 
Section  III  .. 


Section  IV 

Regulation  No.  62.6 


Section  I  

Section  II  

Section  III  

Section  IV 

Regulation  No.  62.7 


Section  I  .. 
Section  II  . 
Section  III 
Section  IV 


I         03/16/89  I        07/02/90  I  55  FR  27226. 
Definitions 
Amkjierrt  Air  Limits 
Review  of  Major  Plants  and  Major  Modiftcations-Applicatjility  and  Exemptions 

Review  Requirements 
Contt'ol  of  Fugitive  Particulate  Matter 

I        06/05/85  I         10/03/89  1  54  FR  40660. 

Control  of  Fugitive  Particulate  Matter  in  Non-Attainment  Areas 

Cortrol  of  Fugitive  Particulate  Matter 

Control  of  Fugitive  Particulate  Matter  Statewide 

Effective  Date 

Good  Engineering  Practice  Stack  Height 

I         06/11/86  I         05/28/87  I  52  FR  19859 

General 

Applicability 

Definitions  and  Conditions 

Public  Participation 


(d)  EPA-approved  State  Source  specific  requirements. 

EPA-APPROVED  South  Carouna  Source-Specific  Requirements 


Name  of  source 


None. 


Permit  nunv 
ber 


State  effec- 
tive date 


EPA  ap- 
proval date 


Comments 


(e)  (reserved). 

IFR  Doc.  97-16898  Filed  6-30-97;  8:45  am) 
BILUNQCOOE  6SaO-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-5851-4] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan 

National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Nodce  of  deletion  of  Sealand 

Limited  Site  from  the  National  Priorities 

List. 

summary:  EPA.  Region  3,  announces  the 
deletion  of  the  Sealand  Limited  Site, 
Mount  Pleasant.  Delawrare,  from  the 
National  Priorities  List  (NPL).  The  NPL 
is  Appendix  B  of  40  CFR  part  300, 
which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  EPA 
promulgated  the  NCP  pursuant  to 
section  105  of  the  Comprehensive 


Environmental  Response, 
Compensation,  and  LiabiHty  Act  of  1980 
(CERCLA),  as  amended.  EPA  and  the 
State  of  Delaware  Department  of  Natural 
Resources  and  Envirorunental  Control 
(DNREC)  have  determined  that  all 
appropriate  CERCLA  actions  have  been 
implemented,  that  the  Site  poses  no 
significant  threat  to  public  health  or  the 
environment  piu^uant  to  CERCLA,  and 
that  no  further  cleanup  by  the 
responsible  parties  is  necessary  under 
CERCLA. 

DATES:  Effective  July  1, 1997. 

ADDRESSES:  Comprehensive  information 
on  this  Site  is  available  through  the 
public  docket  which  is  available  for 
viewing  at  the  Site  information 
repositories  at  the  following  locations: 

Hazardous  Waste  Technical  Information 
Center,  9th  Floor,  U.S.  EPA,  Region  3, 
841  Chestnut  Building,  Philadelphia, 
PA,  19107.  (215)  566-5363 

Appoquinimink  Public  Library,  118 
Silver  Lake  Road,  Middletown,  DE, 
19709.  (302)  378-5290. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lesley  Bnmker  (3HW23),  U.S.  EPA 
Region  3,  841  Chestnut  Building, 
Philadelphia,  PA,  19107.  (215)  566- 
3239. 


SUPPLEMENTARY  INFORMATION:  EPA 
announces  the  deletion  of  the  Sealand 
Limited  Site  located  in  Mount  Pleasant, 
Delaware,  from  the  National  Priorities 
List  (NPL).  The  NPL  is  Appendix  B  of 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  40  CFR  part  300.  EPA  identifies 
sites  that  appear  to  present  a  significant 
risk  to  public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  Ust  of  those  sites.  Sites  on  the  NPL 
may  be  the  subject  of  remedial  actions 
financed  by  the  Hazardous  Substances 
Superfund  Response  Trust  Fund  (Fimd). 
Pursuant  to  CERCLA,  40  U.S.C.  9605  (40 
CFR  300.425(e)(3)  of  the  NCP),  any  site 
deleted  from  the  NPL  remains  eUgible 
for  Fund-financed  remedial  actions  in 
the  event  that  conditions  at  the  site 
warrant  such  action  in  the  futiu-e. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 
A  Notice  of  Intent  to  Delete  the 
Sealand  Limited  Site  from  the  NPL  was 
published  on  February  10,  1997  in  the 
Federal  Register  (62  FR  5949).  The 
closing  date  for  comments  on  the  Notice 
of  Intent  to  Delete  was  March  13,  1997. 
EPA  received  no  comments  on  the 
proposed  deletion. 
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List  of  Subjects  in  40  CFR  Part  300 

Environmental  Protection,  Air 
pollution  control.  Chemicals.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund.  Water 
pollution  control.  Water  supply. 

Dated;  June  18.  1997 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

The  authority  citation  for  part  300 
continues  to  read  as  follows:  Authority: 
33  U.S.C.  1321(c)(2);  42  U.S.C.  9601-  ' 
9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
191  Comp..  p.  351;  E.O.  12580,  52  FR 
2923,  3  CFR,  1987  Comp.,  p.  193. 

Appendix  B — (Amended] 

Table  1  of  Appendix  B  to  part  300  is 
amended  by  removing  the  site  "Sealand 
Limited,  Mount  Pleasant,  Delaware." 
Stanley  Laskowski, 

Acting  Regional  Administrator,  U.S.  EPA 
Region  3. 

(FR  Doc.  97-17182  Filed  6-30-97;  8:45  am] 
WLUNQ  COOC  aS60-S0-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

n.D.  062497A] 

Atiantic  Tuna  Fisheries;  Closure 
Postponement 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Inseason  adjustment. 

SUMMARY:  NMFS  postpones  the  closure 
of  the  Angling  category  fishery  for  large 
school  and  small  medium  Atlantic 
bluefin  tuna  (ABT)  in  the  southern  area 
(Delaware  and  states  south).  NMFS 
previously  announced  a  closure  date  of 
June  27,  1997,  for  this  category. 
However,  based  on  dockside  intercept 
data,  NMFS  has  determined  that  catch 
rates  have  not  been  as  high  as  projected. 
This  closure  postponement  is  necessary 
to  provide  fishery  participants  a 
reasonable  opportunity  the  catch  the 


allocated  quota.  This  action  is  being 
taken  to  extend  scientific  data  collection 
on  ABT  and  to  further  domestic 
management  objectives  for  the  Atlantic 
tuna  fisheries. 

DATES:  Effective  June  27.  1997,  11:30 
p.m.  until  11:30  p.m.  local  time,  July  20. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin.  301-713-2347,  or 
Mark  Murray-Brovoi,  508-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.] 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

NMFS  is  required,  under 
§  285.20(b)(1).  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  ABT  will  equal  the  quota 
and  publish  a  Federal  Register 
annoimcement  to  close  the  apphcable 
fishery. 

On  February  21. 1997,  NMFS 
amended  the  regulations  governing  the 
Atlantic  bluefin  tuna  (ABT)  fisheries  to 
provide  authority  for  NMFS  to  close 
and/or  reopen  all  or  part  of  the  Angling 
category  in  order  to  provide  for  further 
distribution  of  fishing  opportunities 
throughout  the  species  range  (62  FR 
8634.  Febraary  26,  1997),  The  regulatory 
amendments  were  necessary  to  increase 
the  geographic  and  temporal  scope  of 
data  collection  from  the  scientific 
monitoring  quota  established  for  the 
United  States.  Additionally,  the 
authority  for  interim  closures  facilitates 
a  more  equitable  geographic  and 
temporal  distribution  of  fishing- 
opportunities  for  all  fishermen  in  the 
Angling  category,  thus  furthering 
domestic  management  objectives  for  the 
Atlantic  tuna  fisheries. 

On  March  2.  1997,  based  on  catch 
estimates  obtained  through  angler 
interviews,  NMFS  closed  the  Angling 
category  for  school,  large  school,  and 
small  medium  ABT  in  all  areas  (62  FR 
9376,  March  3,  1997). 

EffecUve  June  13,  1997.  NMFS 
reopened  the  Angling  category  for  all 
areas  but  limited  to  2  weeks  the  opening 
period  for  large  school  and  small 
medium  ABT  in  the  southern  area 


(waters  off  Delaware  and  states  south 
(south  of  38°47'  N.  lat.)).  The  2  week 
opening  was  based  on  preliminarv^ 
estimates  of  catch  in  that  size  category 
in  North  Carolina,  the  available  quota, 
and  expected  catch  rates  of  large  school 
and  small  medium  ABT.  NMFS  has 
since  determined  thqt  catch  rates  in  the 
southern  area  are  lower  than  originally 
projected  and  that  the  closure  date 
should  be  postponed  until  July  20.  1997. 
This  action  does  not  apply  to  the 
northern  Angling  category  fisher%'  for 
large  school  and  small  medium  ABT, 
and  the  Angling  category  fishery  for 
school  ABT  in  all  areas,  which  remain 
open  until  further  notice. 

Catch  Limit 

NMFS  previously  adjusted  the  daily 
catch  limit  for  the  .Angling  category 
fishery  for  ABT  to  one  fish  per  vessel 
(61  FR  66618,  December  18,  1996). 
which  may  be  from  the  school,  large 
school,  or  small  medium  size  class 
(measuring  27-73").  Due  to  increased 
participation  in  the  fishery  and 
anticipated  catch  rates,  this  daily  catch 
limit  remains  in  effect.  Additionally,  the 
catch  limit  for  trophy  size  class  ABT 
(large  medium  and  giant  ABT, 
measuring  73"  and  greater)  remains  at 
one  per  vessel  per  year.  Any  changes  to 
these  catch  limits  wdll  be  published  in 
the  Federal  Register  and  posted  on  the 
24— hour  Highly  Migratory  Species 
Information  Lines  (301-713-1279;  508- 
281-9305;  1-888-USA-TUNA).  Anglers 
should  consult  the  information  lines 
prior  to  each  fishing  trip  for  updates  on 
closures  and  catch  limits. 

This  action  is  being  taken  to  facilitate 
a  wide  distribution  of  fishing 
opportunities  for  all  fishermen  in  the 
Angling  category,  thus  furthering 
domestic  management  objectives  for  the 
Atlantic  tuna  fisheries.  This  action  also 
facilitates  data  collection  from  the 
scientific  monitoring  quota  established 
for  the  United  States  over  the  greatest 
geographic  and  temporal  range. 

Classification 

This  action  is  taken  under  50  CFR 
285.20(b)(1)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 

Dated;  lune  25.  1997. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
IFR  Doc  97-17086  Filed  6-25-97;  4:42  pmj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  970623152-7152-01;  I.D. 
061 897  A] 

RIN  064S-AJ57 

Fisheries  Oft  West  Coast  States  and  in 
the  Western  Pacific;  Western  Pacific 
Crustacean  Fisheries;  Vessel 
Monitoring  System 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 


SUMMARY:  NMFS  issues  this  final  rule  to 
implement  a  vessel  monitoring  system 
(VMS)  program  in  the  crustaceans 
fishery  of  Uie  Northwestern  Hawaiian 
Islands  (NWHI).  Under  this  program,  a 
vessel  equipped  with  an  operational 
VMS  unit  may  enter  Crustaceans  Permit 
Area  1  (CPA  i)  except  for  the  subarea 
consisting  of  the  area  seaward  50 
nautical  miles  (nm)  from  the 
geographical  center  of  the  islands  and 
banks  within  CPA  1  with  lobster  traps 
on  board  during  the  closed  season.  This 
rule  is  necessary  to  remove  a  restriction 
on  fishermen  so  that  they  may  reduce 
the  transit  distance  and  time  needed  to 
begin  fishing  at  distant  fishing  grounds. 
The  intended  effect  of  this  action  is  to 
reduce  fishing  on  lobster  on  grounds 
closest  to  the  main  Hawaiian  Islands  by 
encouraging  the  distribution  of  fishing 
effort  throughout  the  management  area. 
DATES:  Effective  June  26.  1997,  except 
for  §  660.48(a)(8),  which  is  effective 
January  1,  1998. 

ADDRESSES:  Copies  of  background 
material  pertaining  to  this  action  may  be 
obtained  from  Ms.  Kitty  M.  Simonds. 
Executive  Director.  Western  Pacific 
Fishery  Management  Council  (Council). 
1164  Bishop  St..  Suite  1405,  Honolulu, 
HI  96813,  or  Dr.  William  T.  Hogarth. 
Acting  Administrator,  Southwest 
Region,  NMFS  (Acting  Regional 
Administrator),  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach.  CA 
90802.  Comments  regarding  the 
collection-of-information  requirements 
contained  in  this  rule  should  be  sent  to 
the  Acting  Regional  Administrator  and 
to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (0MB), 
Washington.  D.C.  20503  (Attention: 
NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATtON  CONTACT:  Mr. 
Alvin  Z.  Katekaru  at  (808)  973-2985; 


Mr.  Svein  Fougner  at  (562)  980-4034;  or 
Ms.  Kitty  M.  Simonds  at  (808)  522- 
8220. 

SUPPLEMENTARY  INFORMATION:  NMFS 
supports  the  policy  of  the  Council  to 
establish  fishing  VMSs  where 
appropriate.  A  VMS  is  an  automated, 
real-time,  satellite-based  tracking  system 
coupled  with  a  Global  Positioning 
System  that  obtains  accurate  position 
reports  of  vessels  at  sea.  The  Council's 
VMS  policy  is  reflected  in  Amendment 
9  (61  FR  35145.  July  5. 1996)  to  the 
Fishery  Management  Plan  for  the 
Crustacean  Fisheries  of  the  Western 
Pacific  Region  (FMP)  in  which  the 
Council  recommended  consideration  of 
a  VMS  program  for  the  NWHI. 

The  NWHI  lobster  fishery  is  a  limited 
access  fishery  with  a  maximum  of 
fifteen  permitted  vessels.  The  program 
includes  a  fleet-wide  harvest  guideline, 
seasonal  closure,  closed  areas,  and  gear 
restrictions.  During  the  July  1-26, 1996. 
lobster  season,  a  total  of  187,583 
lobsters,  spiny  and  slipper  combined, 
were  harvested  by  five  vessels.  Because 
of  the  relatively  short  season,  fishing 
effort  was  concentrated  at  Necker 
Island,  the  area  closest  to  the  main 
Hawaiian  Islands. 

On  November  21, 1996.  at  the 
Council's  91st  meeting  in  Honolulu, 
Hawaii,  NMFS  presented  a  report  on  the 
use  of  a  VMS  in  the  fishery  based  on  the 
results  of  VMS  trials  conducted  during 
the  1995  season  by  one  lobster  vessel, 
and  during  the  1996  season  by  four  of 
the  five  lobster  vessels  in  the  fishery. 
The  report  described  three  major  uses  of 
a  VMS:  (1)  Determination  and  tracking 
of  vessel  position,  allowing  NMFS 
enforcement  and  the  U.S.  Coast  Guard 
(USCG)  to  enforce  seasonal  and  area 
closures  cost-effectively;  (2)  At-sea 
lobster  catch-and-effort  reporting 
facilitated  by  an  on-board  computer  that 
transmits  data  to  NMFS  via  the  VMS  on 
a  real-time  basis;  and  (3)  Ship-to-shore/ 
shore-to-ship  communication  by  which 
NMFS  is  able  to  quickly  notify  lobster 
vessels  when  the  fishery  will  be  closed, 
thus  giving  fishermen  sufficient  time  to 
prepare  for  their  departiu«  from  the 
fishing  grounds  and  reduce  the 
likelihood  of  being  in  violation  of 
Federal  regulations. 

At  its  91st  meeting,  the  Council 
approved  implementation  of  a  VMS 
program  in  the  lobster  fishery  under  the 
framework  process  of  Amendment  9.  At 
its  92nd  meeting  on  April  25.  1997.  the 
Council  approved  management 
measures  that  would  implement  an 
optional  VMS  program  and  requested 
NMFS  to  initiate  rulemaking  to 
implement  the  program  before  July  1, 
1997,  when  the  1997  fishing  season 


opens.  There  was  ample  opportunity  for 
public  comment  at  the  Council 
meetings,  and  the  only  comments 
received  were  positive  and  in  favor  of 
the  action. 

Lobster  vessels  equipped  with  an 
operational  VMS  unit  may  enter  CPA  1 
in  order  to  position  themselves  closer  to 
the  fishing  grounds  prior  to  the  opening 
(i.e.,  closer  than  the  border  of  CPA  1, 
which  lies  approximately  200  nm  from 
the  fishing  grounds)  and  will  have  a 
shorter  distance  to  exit  the  grounds 
when  the  fishery  closes.  Such  vessels 
may  not  enter  the  subarea  consisting  of 
the  area  that  extends  seaward  50  nm 
from  the  geographical  center  of  each 
island  within  CPA  1  prior  to  the  season 
opening.  Lobster  vessels  without  an 
operational  VMS  unit  must  remain 
outside  the  CPA  1  boundary  prior  to  the 
season  opening.  Lobster  vessels  with  an 
operational  VMS  unit  must  exit  the 
subarea  by  the  close  of  the  season. 
Lobster  vessels  without  an  operational 
VMS  unit  must  exit  CPA  1  by  the 
closure  of  the  fishery  and  be  back  in 
port  by  a  specified  date  following  the 
closure  date,  because  tracking  vessels 
without  a  VMS  is  difficult  and 
prohibitively  expensive  over  such  a 
large  area.  By  not  having  to  be  further 
than  outside  the  boundary  of  the 
subarea  before  and  after  the  season, 
vessels  with  an  operational  VMS  unit 
would  also  have  a  lesser  distance  to 
transit  to  and  from  port. 

Although  a  VMS  eases  certain 
requirements  in  the  fishery,  it 
strengthens  the  enforcement  capabilities 
of  NMFS  and  USCG  as  demonstrated  in 
a  recent  VMS  pilot  program  of  the 
Hawaii-based  longline  fishery.  Because 
the  date  by  which  vessel  operators 
would  be  required  to  notify  the  Regional 
Administrator  that  a  vessel  intends  to 
use  a  VMS  unit  this  fishing  season  (June 
15)  has  passed,  the  provisions  of 
§  660.48(a)(8)  are  waived  for  this  fishing 
season,  allowing  vessels  with  an 
installed  VMS  unit  to  use  it  this  season. 
Allowing  vessels  with  a  VMS  unit  to 
be  closer  to  the  fishing  grounds  will  also 
provide  an  incentive  to  fish  the  more 
distant  grounds  further  up  the  NWHI 
chain,  such  as  Maro  Reef,  and  reduce 
fishing  pressure  at  Necker  Island 
without  fear  of  violating  the 
requirement  to  be  in  port  within  the 
required  time  following  closing  of  the 
fishing  season. 

Classification 

The  Acting  Regional  Administrator 
determined  that  the  regulatory 
amendment  is  necessary  for  the 
conservation  and  management  of  the 
crustacean  fishery  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
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Fishery  Conservation  and  Management 
Act  and  other  applicable  law. 

The  Assistant  Administrator,  for  good 
cause,  finds  under  5  U.S.C  553(b)  that 
prior  notice  and  opportunity  for  public 
comment  for  this  rule  is  unnecessary. 
There  has  been  substantial  opportunity 
for  public  comment  on  this  rule  and 
opportunity  for  additional  public 
comment  would  serve  no  useful 
purpose.  This  action  has  received 
review  during  numerous  public 
meetings  under  a  review  process  at  50 
CFR  660.53(d).  It  has  been  discussed  at 
Council  meetings  as  well  as  Advisory 
Panel  meetings.  Representatives  of  the 
nine  vessels  planning  to  fish  this  season 
supported  adoption  of  this  rule. 

Under  5  U.S.C.  553(d)(3),  the 
Assistant  Administrator  finds  good 
cause  to  waive  the  30-day  delay  in 
effectiveness  for  this  rule.  In  order  for 
the  fishery  to  benefit  from  this  rule  this 
fishing  season,  the  rule  must  be  in  effect 
prior  to  the  July  1  start  of  the  fishing 
season.  To  this  extent,  to  delay  the 
effectiveness  of  this  rule  would  be 
contrary  to  the  public  interest.  Further, 
since  all  nine  vessels  planning  to 
participate  in  the  fishery  this  season 
have  already  installed  VMS  units,  to 
delay  the  effectiveness  of  this  rule  for  30 
days  to  allow  vessels  to  come  into 
compliance  is  urmecessary. 

This  rule  contains  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
has  been  approved  by  0MB. 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection-of-informadon  subject  to  the 
requirements  of  the  PRA  unless  that 
collection-of-information  displays  a 
currently  valid  OMB  control  number. 
This  rule's  collection-of-information 
burden  is  only  for  those  persons  who 
wish  to  voluntarily  use  a  VMS  unit  in 
the  fishery.  The  burden  will  be  used  as 
follows.  To  query  a  vessel  to  learn  of  its 
location  before  and  after  the  start  of  the 
season,  which  is  automatic  with  no 
action  required  by  the  vessel  operator, 
except  to  verify  the  VMS  is  operating,  is 
estimated  to  require  a  response  time  of 
.033  seconds.  All  of  the  nine  expected 
participants  in  this  voluntary  system 
have  a  VMS  installed,  therefore,  vessel 
installation  and  maintenance  time  is 
included  in  the  collection  requirements 
for  the  pelagic  fisheries  of  the  Western 
Pacific.  If  the  additional  6  vessels 
permitted  in  this  fishery  choose  to 
participate,  there  would  be  a  one-time 
installation  taking  4  hours  per  vessel, 
and  an  annual  maintenance  of  2  hours 
per  vessel.  This  collection-of- 
information  was  approved  by  OMB 


under  OMB  Control  Number  0648-0307. 
Send  comments  regarding  the 
collection-of-information  burden  or  any 
other  aspect  of  the  information 
collection  to  NMFS  and  OMB  (see 
ADDRESSES). 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act  are 
inapplicable. 

List  of  Subiects  in  50  CFR  Fart  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing,  Guam,  Hawaiian  Natives, 
Indians.  Northern  Mariana  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  25. 1997. 
David  L.  Evans. 

Deputy  Assistant  Administrator  forFisberies, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  660  is  amended 
as  follows: 

PART  660— FISHERIES  OFF  WEST 
COAST  AND  WESTERN  PACIFIC 
STATES 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §660.12,  Uie  definition  of 
"Crustaceans  Permit  Area  1  VMS 
Subarea"  is  added  in  alphabetical  order, 
and  "Vessel  monitoring  system  unit 
(VMS  unit)"  is  revised  to  read  as 
follows: 

§660.12    Definitions. 

»        *        •        •        « 

Crustaceans  Permit  Area  1  VMS 
Subarea  means  an  area  within  the  EEZ 
off  the  NWHI  designated  under  §  660.48. 
measured  from  the  center  geographical 
positions  of  the  islands  and  reefs  in  the 
NWHI  as  follows:  Nihoa  Island  23°05' 
N.  lat.,  161''55'  W.  long.;  Necker  Island 
23"'35'  N.  lat.,  164''40'  W.  long.;  French 
Frigate  Shoals  23''45'  N.  lat.,  166»15'  W. 
long.;  Gardner  Pinnacles  25''00'  N.  lat., 
168''00'  W.  long.;  Maro  Reef  25''25'  N. 
lat.,  170''35' W.  long.;  Laysan  Island 
25°45'  N.  lat..  171''45'  W.'  long.; 
Lisianski  Island  26''00'  N.  lat.,  173''55' 
W.  long.;  Pearl  and  Hermes  Reef  27''50' 
N.  lat..  175''50'  W.  long.;  Midway 
Islands  28''14'  N.  lat.,  177''22'  W,  long.; 
and  Kure  Island  28°25'  N.  lat.,  178*'20' 
W.  long.  Where  the  areas  between 
islands  and  reefs  are  not  contiguous, 
parallel  lines  drawn  tangent  to  and 


connecting  those  semi-circles  of  the  50- 
nm  areas  that  lie  between  Nohow  Island 
and  Necker  Island,  French  Frigate 
Shoals  and  Gardner  Pinnacles,  and 
Maro  Reef,  and  Lisianski  Island  and 
Pearl  and  Hermes  Reef,  shall  delimit  the 
remainder  of  the  subarea  within 
Crustaceans  Permit  Area  1. 

*  •        •        *        * 

Vessel  monitoring  system  unit  (VMS 
unit)  means  the  hardware  and  software 
owned  by  NMFS,  installed  on  vessels  by 
NMFS,  and  required  by  subpart  C  of  this 
part  to  track  and  transmit  the  positions 
of  longline  vessels  or  the  hardware  and 
software  used  by  vessels  to  track  and 
transmit  the  positions  of  vessels 
permitted  under  subpart  D  of  this  part 
to  fish  in  Crustaceans  Permit  Area  1. 

3.  In  §660.42,  paragraph  (a)(4)  is 
removed,  paragraphs  (a)(5)  through 
(a)(8)  are  redesignated  as  paragraphs 
(a)(4)  through  (a)(7)  respectively,  and 
new  paragraphs  (a)(8),  (a)(9),  (a)(10), 
(a)(ll),  (a)(12)  and  (b)(5)  are  added  to 
read  as  follows:  ^ 

§660.42    Prohibitions. 

•  •         •         •         • 

(a)  •  *  • 

(8)  Possess  on  a  fishing  vessel  that  has 
a  limited  access  permit  issued  under 
this  subpart  any  lobster  trap  in 
Crustaceans  Permit  Area  1  when  fishing 
for  lobster  is  prohibited  as  specified  in 
§§  660.45(a),  660.50,  660.51,  or  660.52, 
except  as  allowed  under  §  660.48(a)(7). 

(9)  Possess  on  a  fishing  vessel  that  has 
a  limited  access  permit  issued  under 
this  subpart  any  lobster  trap  in  the 
Crustaceans  Permit  Area  1  VMS  Subarea 
when  fishing  for  lobsters  is  prohibited 
as  specified  in  §§  660.45(a),  660.50, 
660.51.  or  660.52. 

(10)  Interfere  with,  tamper  with,  alter, 
damage,  disable,  or  impede  the 
operation  of  a  VMS  unit  or  to  attempt 
any  of  the  same  while  engaged  in  the 
Permit  Area  1  fishery;  or  to  move  or 
remove  a  VMS  unit  while  engaged  in 
the  Permit  Area  1  fishery  without  first 
notifying  the  Regional  Administrator. 

(11)  Make  a  false  statement,  oral  or 
written,  to  the  Regional  Administrator 
or  an  authorized  officer,  regarding  the 
certification,  use,  operation,  or 
maintenance  of  a  VMS  unit  used  in  the 
fishery. 

(12)  Fail  to  allow  an  authorized  officer 
to  inspect  and  certify  a  VMS  unit  used 
in  the  fishery. 

(b)  *  •  * 

(5)  Possess  on  a  fishing  vessel  that  has 
a  permit  for  Crustaceans  Permit  Area  2 
issued  under  this  subpart  any  lobster 
trap  in  Permit  Area  2  when  fishing  for 
lobster  in  the  main  Hawaiian  Islands  is 
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prohibited  during  the  months  of  June, 
July,  and  August. 

4.  In  §  660.48,  new  paragraphs  {a)(7) 
and  (a)(8)  are  added  to  read  as  follows: 

§  660.48    Gear  restrictions. 

(a)  *  *  • 

(7)  A  vessel  whose  owner  has  a 
limited  access  permit  issued  under  this 
subpart  and  has  an  operating  VMS  unit 
that  has  been  certified  by  the  National 
Marine  Fisheries  Service  may  enter 
Crustaceans  Permit  Area  1  with  lobster 
traps  on  board  during  the  closed  season, 
but  must  remain  outside  the 
Crustaceans  Permit  Area  1  VMS  Subarea 
as  defined  in  §  660.12. 

(8)  The  operator  of  a  permitted  vessel 
must  notify  the  Regional  Administrator 
or  an  authorized  officer  no  later  than 
June  15  of  each  year  if  the  vessel  will 
use  a  VMS  unit  in  the  fishery  and  allow 
for  inspection  and  certification  of  the 
unit. 


5.  In  §660.50,  paragraph  (b)(4)  is 
added  as  follows: 

§  660.50    Harvest  limitation  program. 


(b)**« 

(4)  Each  permit  holder  and  operator  of 
each  permitted  vessel  will  be  provided 
the  following  information,  which  will 
also  be  published  in  the  Federal 
Register 

(i)  Determination  of  when  the  harvest 

guideline  will  be  reached; 

(ii)  Closure  date  after  which  the 
possession  of  lobster  traps  in 
Crustaceans  Permit  Area  1  VMS  Subarea 
is  prohibited  by  permitted  vessels 
carrying  VMS  units; 

(iii)  Closure  date  after  which  the 
possession  of  lobster  traps  in 
Crustaceans  Permit  Area  1  is  prohibited 
by  permitted  vessels  without  VMS 
units;  and 

(iv)  Specification  when  further 
landings  of  lobster  taken  by  permitted 
vessels  without  VMS  units  will  be 

prohibited. 

•        •        *        *        • 

[FR  Doc.  97-17153  Filed  6-25-97;  12:26  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  970318059-7148-02;  l.D. 
0221 97B] 

RIN  064d-AI82 

Fisheries  off  West  Coast  States  and  in 

the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Amendment  12 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  portions  of  Amendment  1 2 
to  the  Fishery  Management  Plan  for 
Commercial  and  Recreational  Salmon 
Fisheries  off  the  Coasts  of  Washington, 
Oregon,  and  California  (Salmon  FMP). 
The  rule  includes,  as  management 
objectives  for  the  Salmon  FMP,  the 
NMFS  jeopardy  standards  or  the 
objectives  of  NMFS  recovery  plans  for 
salmon  species  that  are  listed  as 
threatened  or  endangered  under  the 
Endangered  Species  Act  (ESA),  and 
eliminates  from  the  Code  of  Federal 
Regulations  a  table  that  summarizes 
management  goals.  This  final  rule 
implements  that  change.  The  intended 
effect  of  this  rule  is  to  ensure  that  ESA 
listed  salmon  are  given  proper 
consideration  in  formulating  fishery 
management  measures  under  the 
Salmon  FMP. 

DATES:  This  rule  will  become  effective 
July  31,  1997. 

ADDRESSES:  Copies  of  Amendment  12 
(combined  with  Amendment  10  to  the 
Fishery  Management  Plan  for  the  Pacific 
Coast  Croundfish  Fishery  (Groundfish 
FMP)),  and  the  Environmental 
Assessment  (EA)/Regulatory  Impact 
Review  (RIR)  are  available  from  Larry 
Six,  Executive  Director,  Pacific  Fishery 
Management  Council,  2130  SW  Fifth 
Avenue,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140. 
Rodney  Mclnnis  at  562-980-4040.  or 
the  Pacific  Fishery  Management  Council 
at  503-326-6352. 

SUPPLEMENTARY  INFORMATION:  NMFS 
issues  this  final  rule  to  implement  a 
recommendation  from  the  Pacific 
Fishery  Management  Council  (Council), 
under  the  authority  of  the  FMP  and  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The 
bacicground  and  rationale  for  the 


Council's  recommendations  were  fully 
described  in  the  notice  of  proposed 
rulemaking  for  this  action  (62  FR  15874, 
April  3,  1997).  Public  comments  were 
requested  through  May  19,  1997.  No 
comments  were  received  on  either 
Amendment  12  or  the  proposed 
implementing  rule.  Amendment  12  was 
approved  on  April  30,  1997. 

In  summary,  Amendment  12  makes 
the  following  changes  to  the  Salmon 
FMP:  Allows  adoption  of  rules  to  permit 
retention  of,  but  not  sale  of,  salmon 
bycatch  in  Pacific  Coast  groundfish 
trawl  fisheries  under  a  monitoring 
program  that  meets  certain  guidelines; 
specifies  ESA  standards  as  management 
objectives  for  salmon  species  listed 
under  the  ESA;  and  updates  the  Salmon 
FMP,  without  changing  the  FMP 
management  objectives  or  procedures 

Amendment  12  brings  the  Salmon 
FMP  into  compliance  with  the  March 
1996  Biological  Opinion  issued  under 
section  7  of  the  ESA,  regarding  the 
impacts  of  the  Pacific  Coast  salmon 
fishery  on  salmon  stocks  listed  under 
the  ESA.  The  Biological  Opinion's  first 
reasonable  and  prudent  alternative 
(RPA)  required  NMFS  to  implement  by 
May  1997,  an  amendment  that  includes 
ESA  management  objectives  in  the  FMP. 

Amendment  12  also  updates  the  FMP 
to  provide  a  comprehensive  Salmon 
FMP  that  incorporates  into  a  single 
document  all  of  the  amendments  that 
have  been  made  to  the  Salmon  FMP 
since  1984.  The  updated  Salmon  FMP 
will  be  the  operative  salmon  FMP, 
rather  than  an  amendment  to  any 
existing  document.  This  updated, 
comprehensive  Salmon  FMP  will  be 
much  easier  for  the  public  to  review  and 
understand  for  any  future  amendment 
considerations. 

The  salmon  bycatch  retention 
provisions  of  Amendment  12  will  not  be 
implemented  in  this  rule.  These 
provisions  would  authorize  regulations 
to  permit  groundfish  trawl  vessels  to 
retain,  but  not  sell,  their  bycatch  of 
Pacific  salmon  under  a  monitoring 
program  that  meets  certain  guidelines. 
The  Council  is  expected  to  develop  such 
a  program  for  the  1998  groundfish 
fishery. 

There  were  no  comments  received 
diu-ing  the  public  comment  period 
ending  May  19,  1997. 

Classification 

The  Administrator,  Northwest  Region, 
NMFS,  determined  that  Amendment  12 
to  the  Salmon  FMP  is  necessary  for  the 
conservation  and  management  of  the 
recreational  and  commercial  Pacific 
Coast  salmon  fisheries  and  that  it  is 
consistent  with  the  Magnuson-Stevens 
Act  and  other  applicable  laws. 
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This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.  O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  No  comments 
were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
fiexibility  analysis  was  not  prepared. 

A  formal  section  7  consultation  under 
the  ESA  was  initiated  for  the  Pacific 
Coast  Salmon  FMP.  In  a  biological 
opinion  dated  March  8.  1996,  the 
Assistant  Administrator  determined  that 
fishing  activities  conducted  under 
Amendment  12  and  its  implementing 
regulations  are  not  likely  to  jeopardize 
the  continued  existence  of  Snake  River 
sockeye.  Snake  River  spring/summer 
chinook.  Snake  River  fall  chinook,  or 
Sacramento  River  winter  run  chinook, 
or  result  in  the  destruction  or  adverse 
modification  of  critical  habitat. 

On  April  30,  1997,  NMFS  completed 
a  Biological  Opinion  on  the  effects  of- 
the  fishery  on  coho  salmon  south  of 
Cape  Blanco,  OR,  which  have  recentiy 


been  listed  as  threatened  (northern 
California/southern  Oregon),  and 
endangered  (central  California)  under 
the  ESA.  This  rule  to  specif\'  ESA 
standards  as  salmon  managei^ent 
objectives  will  bring  the  Salmon  FMP 
into  compliance  with  the  March  8.  1996. 
Biological  Opinion  on  the  impacts  of 
ocean  fisheries  for  Pacific  salmon  on 
stocks  listed  under  the  ESA.  It 
formalizes  in  the  FMP  what  was  already 
required  by  the  ESA. 

List  of  Subjects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa,  Fisheries, 
Fishing.  Guam,  Hawaiian  Natives, 
Indians,  Northern  Marianas  Islands, 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  25, 1997. 

David  L.  Evans. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  forth  in  the 
preamble,  50  CFR  660  is  amended  as 

follows: 


PART  660— FISHERIES  OFF  WEST 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1 .  The  authority  citation  for  part  660 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  660.410,  the  section  heading 
and  paragraph  (a)  are  revised,  the  table 
"Summary  of  Specific  Management 
Goals  for  Stocks  in  the  Salmon 
Management  Unit"  is  removed,  and  a 
new  paragraph  (c)  is  added  to  read  as 
follows: 

§  660.41 0    Escapement  and  management 
goats. 

(a)  The  escapement  and  management 
goals  are  summarized  in  Table  6-1  of 
the  Fisher}-  Management  Plan  for 
Commercial  and  Recreational  Salmon 
Fisheries  off  the  Coasts  of  Washington, 
Oregon,  and  California. 
***** 

(c)  The  annual  management  measures 
will  be  consistent  with  NMFS  jeopardy 
standards  or  NMFS  recovery  plans  for 
species  listed  under  the  Endangered 
Species  Act. 
(FR  Doc.  97-17154  Filed  6-30-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  29 
(Docket  No.  TB-97-05] 

Tobacco  Inspection:  Subpart  C — 
Standards 

agency:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  is  proposing 
to  amend  the  regulations  under  the 
Official  Standard  Grades  for  Burley 
Tobacco  to  delete  from  the  definition  of 
"Rework"  the  reference  to  a  lot  of 
tobacco  exceeding  an  average  bale 
weight  of  100  pounds.  This  action  is 
being  taken  because  average  bale  weight 
is  not  a  significant  factor  for 
determining  the  quality  of  tobacco  and 
classifying  tobacco  as  "No  Grade"  solely 
because  the  average  bale  weight  exceeds 
100  pounds  precludes  producers  from 
receiving  an  accurate  description  of 
their  product  at  the  marketplace. 
DATES:  Comments  are  due  on  or  before 
September  2,  1997. 

ADDRESSES:  Send  comments  to  John  P. 
Duncan  III.  Director,  Tobacco  Division, 
Agricultural  Marketing  Service  (AMS), 
United  States  Department  of  Agriculture 
(USDA),  Room  502  Annex  Building, 
P.O.  Box  96456.  Washington,  D.C. 
20090-6456.  Comments  will  be  made 
available  for  public  inspection  at  this 
location  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
P.  Duncan  III.  Director.  Tobacco 
Division.  AMS,  USDA.  Room  502 
Annex  Building,  P.  O.  Box  96456, 
Washington,  D.C.  20090-6456. 
Telephone  (202)  205-0567. 
SUPPLEMENTARY  INFORMATION:  The 
Department  proposes  to  amend  the 
Official  Standard  Grades  for  Burley 
Tobacco,  U.S.  Type  31  and  Foreign 
Type  93,  pursuant  to  the  authority 
contained  in  the  Tobacco  Inspection  Act 
of  1935,  as  amended  (49  Stat.  731;  7 
U.S.C.511  etseq.). 


The  proposed  revision  would  delete 
the  reference  to  lots  of  tobacco 
exceeding  an  average  bale  weight  of  100 
pounds  from  the  deRnition  of 
"Rework." 

In  1995,  the  regulations  were 
amended  (60  FR  7429)  to  provide  that 
lots  of  burley  tobacco  in  which  the 
average  bale  weight  exceeded  100 
pounds  would  be  classified  as  needing 
to  be  reworked.  That  amendment  was  in 
response  to  a  request  from  the  tobacco 
industry.  The  basis  of  that  request  was 
that  those  bales  within  a  lot  exceeding 
100  pounds  had  a  higher  potential  for 
deterioration  affecting  the  quality  and 
value  of  the  tobacco. 

Ehiring  the  grading  process,  the  USDA 
inspector  looks  at  the  total  weight  of  the 
lot  listed  on  the  inspection  certificate 
and  divides  by  the  number  of  bales  to 
ascertain  the  average  bale  weight.  When 
a  lot  is  identified  as  exceeding  the 
average  bale  weight,  it  is  classified  as 
needing  to  be  reworked  and  given  the 
grademark  "No-G"  meaning  No  Grade. 
The  No  Grade  designation  is  also  used 
to  classify  lots  that  are  nested,  offtype, 
semicured,  damaged  20  percent  or  more, 
abnormally  dirty,  extremely  wet  or 
watered,  matter,  or  has  an  odor  foreign 
to  the  type.  A  lot  of  tobacco  that 
otherwise  meets  the  specifications  of  a 
standard  grade,  but  exceeds  the  100 
pound  average  bale  weight  criterion,  is 
classified  in  a  category  of  less  desirable 
tobacco.  This  one  factor  precludes  the 
producer  from  receiving  an  accurate 
description  of  their  product  at  the 
marketplace. 

After  reviewing  the  average  bale 
weight  provision  for  two  marketing 
seasons,  the  agency  believes  that  it 
reduces  the  accuracy  of  applying  the 
grade  standards.  Tobacco  which  is  of 
doubtful  keeping  order  may  be 
identified  and  graded  as  such  without 
regard  to  average  bale  weight. 

This  rule  has  been  determined  not 
significant  for  the  purpose  of  Executive 
Order  12866,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12778,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
poHcies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 
There  are  no  administrative  procedures 


which  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provision  of 
this  rule. 

Additionally,  in  conformance  with 
the  provision  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  full 
consideration  has  been  given  to  the 
potential  economic  impact  upon  small 
business.  All  tobacco  warehouses  and 
producers  fall  within  the  confines  of 
"small  business"  which  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $500,000.  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $3,500,000.  There  are 
approximately  160  tobacco  warehouses 
and  approximately  250,000  producers. 

The  Agricultural  Marketing  Service 
has  determined  that  this  action  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  proposal  would  amend  the 
regulations  to  delete  from  the  definition 
of  "Rework"  the  reference  to  a  lot  of 
tobacco  exceeding  an  average  bale 
weight  of  100  pounds.  This  action  is 
being  taken  because  average  bale  weight 
is  not  a  significant  factor  for 
determining  the  quality  of  tobacco. 
Classifying  tobacco  as  "No  Grade" 
solely  because  the  average  bale  weight 
exceeds  100  pounds  precludes 
producers  from  receiving  an  accurate 
description  of  their  product  at  the 
marketplace.  This  proposed  rule  would 
not  substantially  affect  the  normal 
movement  of  the  commodity  in  the 
marketplace.  Compliance  with  this  rule 
would  not  impose  substantial  direct 
economic  cost,  record  keeping,  or 
personnel  workload  changes  on  small 
entities,  and  would  not  alter  the  market 
share  or  competitive  positions  of  smal' 
entities  relative  to  the  large  entities  and 
would  in  no  way  affect  normal 
competition  in  the  marketplace. 

All  persons  who  desire  to  submit 
written  data,  views,  or  arguments  for 
consideration  in  connection  with  this 
proposal  may  file  them  with  the 
Director,  Tobacco  Division,  AMS, 
USDA,  Room  502  Annex  Building,  P.O. 
Box  96456.  Washington,  D.C.  20090- 
6456,  and  not  later  than  (60  days  after 
publication). 

List  of  Subjects  in  7  CFR  Part  29 

Administrative  practice  and 
procedure.  Advisory  committees. 
Government  publications.  Imports, 
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Pesticides  and  pests.  Reporting  and 
record  keeping  requirements.  Tobacco. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  the  7  CFR 
part  29  be  amended  as  follows: 

PART  29— TOBACCO  INSPECTION 

1.  The  authority  citation  for  part  29. 
subpart  C  continues  to  read  as  follows: 

Authority:  7  U.S.C.  511b.  511m,  and  Sllr. 

Subpart  C — Standards 

2.  In  §  29.3053,  paragraph  (b)  would 
be  revised  to  read  as  follows: 

§  29.3053    Rework. 

*         »         •         *         * 

(b)  Tobacco  not  properly  tied  in 
hands,  not  packed  in  bales 
approximately  1x2x3  feet,  not 
oriented,  not  packed  straight,  bales  not 
opened  for  inspection  when  chosen  by 
a  grader,  or  otherwise  not  properly 
prepared  for  market. 


Dated:  June  24,  1997. 

Lon  Hatamiya; 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  97-17103  Filed  6-30-97;  8:45  am) 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGO05-97-009] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Pasquotank  River,  Elizabeth  City, 
North  Carolina 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  At  the  request  of  the  North 
Carolina  Department  of  Transportation, 
the  Coast  Guard  is  proposing  to  change 
the  regulations  that  govern  the  operation 
of  the  Highway  158  drawbridge  across 
the  Pasquotank  River,  mile  50.7.  at 
Elizabeth  City,  North  Carolina,  by 
eliminating  bridge  openings  for  pleasure 
vessels  from  Monday  through  Friday 
between  7  a.m.  and  9  a.m.,  and  4  p.m. 
and  6  p.m.,  except  that,  openings  would 
be  scheduled  at  7:30  and  8:30  a.m.,  and 
4:30  and  5:30  p.m.  for  any  waiting 
pleasure  vessels.  This  proposed  rule  is 
intended  to  help  relieve  automobile 
traffic  congestion  during  the  morning 
and  afternoon  rush  hours,  while  still 
providing  for  the  reasonable  needs  of 
navigation. 


DATES:  Comments  must  be  received  on 
or  before  September  2, 1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (Aowb),  USCG  Atlantic 
Area,  Federal  Building,  4th  Floor.  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  or  may  be  hand-delivered 
to  the  same  address  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (757)  398-6222.  Comments 
will  become  a  part  of  this  docket  and 
will  be  available  for  inspection  and 
copying  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton.  Bridge  Administrator,  USCG 
Atlantic  Area,  at  (757)  398-6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
comments,  data,  or  arguments.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
rulemaking  (CGD05-97-009).  the 
specific  section  of  this  rule  to  which 
each  comment  applies,  and  give  reasons 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  that  is  not 
practical,  a  second  copy  of  any  bound 
material  is  requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments. 

The  Coast  Guard  plans  no  public 
hearing.  Persons  may  request  a  public 
hearing  by  writing  to  the  Commander, 
USCG  Atlantic  Area,  at  the  address 
listed  under  ADDRESSES.  The  request 
should  include  reasons  why  a  hearing 
would  be  beneficial.  If  it  determines  that 
the  opportunity  for  oral  presentations 
will  aid  this  rulemaking,  the  Coast 
Guard  will  hold  a  public  hearing  at  a 
time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Drafting  Information 

The  principal  persons  involved  in 
drafting  this  document  are  Terrance 
Knowles,  Project  Manager,  Bridge 
Administration  Section,  and  LT  Robert 
L.  Wegman,  Project  Counsel,  USCG 
Maintenance  and  Logistics  Command 
Atlantic  Legal  Division. 

Background  and  Purpose 

The  Highway  158  drawbridge  across 
the  Pasquotank  River,  mile  50.7,  at 


Elizabeth  City,  North  Carolina  is 
currently  required  to  open  on  signal 
year  round.  The  City  of  Elizabeth  City, 
through  the  North  Carolina  Department 
of  Transportation  (NCDOT).  has 
requested  permission  to  restrict 
drawbridge  openings  for  pleasure 
vessels  only  to  reduce  highway  traffic 
congestion  during  the  morning  and 
evening  rush  hours.  In  support  of  its 
request,  the  NCDOT  contends  that  10 
years  of  records  during  the  period  from 
1985  through  1995  show  that  highway 
traffic  increases  have  caused  excessive 
highway  congestion. 

The  Coast  Guard  has  reviewed  the 
NCDOT  highway  traffic  data  during  the 
10  year  period  from  1985  through  1995. 
and  the  drawbridge  opening  logs  from 
January  1995  to  December  1995,  copies 
of  which  are  included  in  the  docket  for 
this  rulemaking.  This  data  appears  to 
support  NCDOT's  request.  According  to 
the  1995  drawbridge  logs.  234  openings 
occurred  between  7  a.m.  and  9  a.m.  and 
235  openings  occurred  between  4  p.m. 
and  6  p.m.  Thus,  the  daily  average  for 
the  year  was  0.6  openings  for  each  of  the 
proposed  restricted  periods.  Only 
during  the  month  of  May  1995  were 
there  more  than  2.0  openings  during  the 
time  periods  in  question.  During  May 
1995,  an  average  of  2.6  openings 
occurred  between  7  a.m.  and  9  a.m. 
Even  though  2.6  openings  is  not 
excessive.  NCDOT  states  that  the 
random  timing  of  the  openings  caused 
highway  traffic  to  backup  four  to  six 
blocks.  In  support  of  this  contention,  the 
NCDOT  provided  highway  traffic  data 
which  shows  that  highwav  traffic 
volumes  increased  by  an  average  of 
between  200  and  300  vehicles  during 
the  proposed  morning  and  evening 
restricted  periods  as  compared  to  other 
daylight  hours.  Based  upon  this  data, 
the  Coast  Guard  believes  that  the  2.0 
proposed  scheduled  openings  for 
pleasure  vessels  for  each  time  period 
should  be  adequate  for  marine  traffic 
and  should  help  to  reduce  highway 
traffic  congestion. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  is  proposing  a  new 
regulation  governing  the  operation  of 
this  drawbridge.  The  proposed  rule 
would  eliminate  openings  of  the  bridge 
between  7  a.m.  and  9  a.m.,  and  4  p.m. 
and  6  p.m.,  Monday  through  Friday  for 
pleasure  vessels  except  that  the  draw 
would  open  at  7:30  a.m.,  8:30  a.m.,  4:30 
p.m..  and  5:30  p.m.  for  any  pleasure 
vessels  waiting  to  pass.  The  draw  would 
open  on  signal  for  public  vessels  of  the 
United  States  or  local  vessels  used  for 
public  safety,  commercial  vessels,  tugs 
with  tows,  and  vessels  in  distress.  The 
draw  would  continue  to  open  on  signal 
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at  all  other  times.  The  Coast  Guard 
believes  that  these  proposed  changes 
will  relieve  highway  traffic  congestion 
and  not  cause  an  undue  hardship  on 
navigation. 

The  text  of  the  current  regulation, 
Section  117.833  would  be  redesignated 
as  paragraph  (a)  and  a  new  paragraph  (b) 
would  be  added  for  the  new  regulation. 

Regulator>  Evaluation 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposed 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  proposed  rule  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposal, 
if  adopted,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq). 

Federalism 

The  Coast  Guard  has  analyzed  this 
proposal  under  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  has  determined  that  this 
proposed  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e(32)(e)  of  Commandant 


Instruction  M16475.1B  (as  amended,  59 
FR  38654,  29  July  1994).  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  117 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 

PART1 17— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
SUt.  5039. 

2.  The  text  of  Section  117.833  is 
redesignated  as  paragraph  (a)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§117.833    Pasquotank  river. 

(a)*    *    * 

(b)  The  draw  of  the  US  158  Highway 
Bridge,  mile  50.7,  at  Elizabeth  City, 
shall  open  on  signal;  except  that 
between  7  a.m.  and  9  a.m..  and  4  p.m. 
and  6  p.m..  Monday  through  Friday,  the 
draw  need  open  only  at  7:30  a.m.,  8:30 
a.m.,  4:30  p.m..  and  5:30  p.m.  for  any 
pleasure  vessels  waiting  to  pass. 

Dated:  June  13. 1997. 
Roger  T.  Rufe,  Jr.. 

Vice  Admiral.  U.S.  Coast  Guard  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  97-17072  Filed  6-30-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AI72 

Provision  of  Vocational  Training  and 
Rehabilitation  to  Vietnam  Veterans' 
Children  With  Spina  Bifida 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
establish  Department  of  Veterans  Affairs 
(VA)  regulations  for  providing 
vocational  training  and  rehabilitation  to 
Vietnam  veterans'  children  with  spina 
bifida.  This  is  necessary  for  providing 
vocational  training  and  rehabilitation  to 


these  children  under  recently  enacted 
legislation  that  authorizes  this  benefit. 
This  document  also  requests  Paperwork 
Reduction  Act  comments  concerning 
the  proposed  collections  of  information 
contained  in  this  document. 
DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  IX  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI72."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Graffam,  Veterans  Claims 
Examiner,  Vocational  Rehabilitation  and 
Counseling  Service  (28).  Department  of 
Veterans  Affairs,  810  Vermont  Ave., 
NW.  Washington,  DC  20420;  (202)  273- 
7410. 

SUPPLEMENTARY  INFORMATION:  This 
document  proposes  to  amend  38  U.S.C. 
part  21,  Vocational  Rehabilitation  and 
Education,  to  set  forth  a  new  subpart  M 
regarding  the  provision  of  vocational 
training,  services,  and  assistance  to 
Vietnam  veterans'  children  with  spina 
bifida.  Spina  bifida  is  a  congenital  birth 
defect,  characterized  by  defective 
closure  of  the  bones  surrounding  the 
spinal  cord.  The  spinal  cord  and  its 
covering  (the  meninges)  may  protrude 
through  the  defect.  A  1996  study  by  the 
National  Academy  of  Sciences  found 
limited  or  suggestive  evidence  that 
associated  parental  exposure  to 
herbicides  in  Vietnam  and  increased 
risk  of  spina  bifida  in  their  children. 

The  provisions  of  38  U.S.C.  chapter 
18  (section  421,  Pub.  L.  104-204, 
September  26, 1996)  provide  for  three 
separate  types  of  benefits  for  Vietnam 
veterans'  children  who  suffer  from  spina 
bifida:  (1)  Monthly  monetary 
allowances;  (2)  provision  of  health  care 
needed  for  the  spina  bifida  or  any 
disability  associated  with  the  spina 
bifida;  and  (3)  provision  of  vocational 
training  and  rehabilitation.  In  the 
Federal  Register  of  May  1,  1997,  VA 
published  companion  documents  to  this 
one,  setting  forth  proposed  rules 
concerning  the  first  two  of  these 
benefits:  Monetary  Allowance  Under  38 
U.S.C.  1805  for  a  Child  Bom  with  Spina 
Bifida  Who  Is  a  Child  of  a  Vietnam 
Veteran  (62  FR  23724)  and  Provision  of 
Health  Care  to  Vietnam  Veterans' 
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Children  With  Spina  Bifida  (62  FR 
23731). 

As  a  condition  of  eligibility  for 
vocational  training  and  rehabilitation,  it 
is  proposed  that  a  child  must  be  eligible 
for  a  monetary  allowance  under  the 
provisions  setting  forth  a  mechanism  for 
monthly  monetary  payments  relating  to 
spina  bifida.  This  would  ensure  that  VA 
has  determined  that  each  child  is  a 
Vietnam  veteran's  child  suffering  from 
spina  bifida  and  would  obviate  the  need 
for  duplicate  medical  determinations. 

This  proposed  rule  sets  forth  a 
mechanism  for  providing  vocational 
training  and  rehabilitation  to  Vietnam 
veterans'  children  with  spina  bifida.  In 
part,  the  proposed  rule  restates  statutory 
provisions  in  Public  Law  104-204. 

For  a  child  to  be  eligible  for 
vocational  training  and  employment 
assistance  and  services  under  Public 
Law  104-204,  VA  must  determine  that: 

•  The  child's  natural  parent  is  a 
veteran  who  performed  active  military, 
naval,  or  air  service  in  the  Republic  of 
Vietnam  during  the  Vietnam  era  (the 
period  from  February  28,  1961  through 
May  7,  1975J  and  who.  as  provided  in 
38  U.S.C.  101(2),  was  not  dishonorably 
discharged; 

•  The  child  was  conceived  after  the 
veteran  first  entered  Vietnam  during  the 
Vietnam  era;  and 

•  The  child  has  a  form  or 
manifestation  of  spina  bifida  other  than 
spina  bifida  occulta. 

It  is  proposed  that  a  Vietnam  veteran's 
child  with  spina  bifida  receive  testing 
and  evaluative  services,  as  needed, 
similar  to  the  testing  and  services  that 
VA  offers  a  veteran  for  the  purposes  of 
evaluation  for  eligibility  and  entitlement 
under  a  vocational  rehabilitation 
program  under  38  U.S.C.  chapter  31. 
These  testing  and  evaluative  services  are 
appropriate  for  determining  whether  it 
is  reasonably  feasible  for  the  child  to 
achieve  a  vocational  goal  and  to  guide 
the  child,  parent,  or  guardian  in 
choosing  a  vocational  training  program 
for  the  child. 

h  is  proposed  that  an  eligible  child 
with  spina  bifida  would  receive 
vocational  training  program  services 
and  assistance  under  provisions  that, 
under  the  38  U.S.C.  chapter  31  program, 
already  apply  to  vocational  training 
program  services  and  assistance  for 
eligible  veterans  with  service-connected 
disabilities.  In  this  regard,  it  is  proposed 
that  the  following  provisions  of  38  CFR 
part  21,  subpart  A,  would  apply  as  set 
forth  in  the  text  portion  of  this 
document: 

•  Section  21.35  concerning  certain 
definitions  and  explanations  (see 
proposed  §21.8012). 


•  Section  21.250  (a)  and  {b)(2). 
concerning  provision  of  employment 
services,  including  the  definition  of  job 
development;  §  21.252  concerning  job 
development  and  placement  services; 

§  21.254  concerning  supportive  services; 
§  21.256  concerning  incentives  for 
employers;  and  §§21.257  and  21.258 
concerning  rehabilitation  through  self- 
employment,  including  special 
assistance  for  persons  engaged  in  self- 
employment  programs  (see  proposed 
§21.8020). 

•  Sections  21.50(b)(5)  and  21.53  (b) 
and  (d)  concerning  the  scope  and  nature 
of  an  evaluation  of  the  reasonable 
feasibility  of  achieving  a  vocational  goal 
(see  proposed  §  21.8032). 

•  Sections  21.80.  21.84,  and  21.88 
concerning  the  requirements  for  an 
individualized  written  plan  of 
vocational  rehabilitation  and  its 
purposes,  to  include  employment 
assistance;  and  §§  21.92,  21^94  (a) 
through  (d),  and  21.96  concerning 
preparation  of,  changes  to,  and  review 
of  an  individualized  written  plan  of 
vocational  rehabilitation  (see  proposed 
§§21.8080  and  21.8082). 

•  Sections  21.100  and  21.380 
concerning  counseling  (see  proposed 
§21.8100). 

•  Section  21.120  concerning 
vocational  training;  §§  21.122  through 
21.132  concerning  types  of  allowable 
vocational  training;  and  §  21.146 
concerning  independent  instructor 
courses  (see  proposed  §  21.8120). 

•  Sections  21.290  through  21.298 
concerning  course  approval  and  facility 
selection  (except  that  the  provisions 
pertaining  to  use  of  facilities  offering 
independent  living  services  to  evaluate 
independent  living  potential  (see 

§  21.294(b)(l)(i))  and  to  provide  a 
program  of  independent  living  services 
to  individuals  for  whom  an 
Individualized  Independent  Living  Plan 
(IILP)  has  been  developed  (see 
§  21.294(b){l)(ii))  do  not  apply,  and 
provisions  concerning  authorization  of 
independent  living  services  as  an 
incidental  part  of  a  plan  (see 
§21.294(b)(l)(iii))apply,  ina 
comparable  manner  as  for  veterans 
under  the  38  U.S.C.  chapter  31  program, 
only  to  the  extent  allowable  under 
proposed  §  21.8050  for  an 
individualized  written  plan  of 
vocational  rehabilitation)  (see  proposed 
§§21.8120  and  21.8286). 

•  Sections  21.142  (a)  and  (b); 

§  21.144;  §  21.146;  §  21.148  (a)  and  (c); 
§  21.150,  other  than  paragraph  (b); 
§21.152,  other  than  paragraph  (b); 
§  21.154,  other  than  paragraph  (b);  and 
§  21.156  concerning  special 
rehabilitative  services  of  the  following 
types:  adult  basic  education,  vocational 


course  in  a  sheltered  workshop  or 
rehabilitation  facility,  independent 
instructor  course,  tutorial  assistance, 
reader  service,  interpreter  service  for  the 
hearing  impaired,  special  transportation 
assistance,  and  other  vocationally 
oriented  incidental  services  (see 
proposed  §21.8140). 

•  Sections  21.212  through  21.224 
concerning  supplies  (however,  the 
following  provisions  do  not  apply  to 
this  subpart:  section  21.216(a)(3) 
concerning  special  modifications, 
including  automobile  adaptive 
equipment;  §  21.220(a)(1)  concerning 
advancements  from  the  38  U.S.C. 
chapter  31  program  revolving  loan  fund; 
and  §  21.222(b)(x)  concerning  release  or 
repayment  for  independent  living 
services  program  supplies)  (see 
proposed  §21.8210). 

•  Section  21.262  concerning 
reimbursement  for  costs  of  training  and 
rehabilitation  faciUties,  supplies,  and 
services  (see  proposed  §  21.8260). 

•  Sections  21.60  and  21.62 
concerning  a  medical  consultant  and  the 
Vocational  Rehabilitation  Panel  and 

§  21.310  concerning  rate  of  pursuit 
measurement  (see  proposed  §21.8310). 

•  Section  21.326  concerning  the 
commencement  and  termination  dates 
of  a  period  of  employment  services  (see 
proposed  §21.8320)' 

•  Sections  21.362  and  21.364 
concerning  satisfactory  conduct  and 
cooperation  (see  proposed  §  21.8360). 

•  Section  21.154  concerning  sp>ecial 
transportation  allowance;  §21.370 
(however,  the  words  "under  §  21.282" 
in  §21.370(b)(2)(iii)(B)  do  not  apply) 
and  §21.372  concerning  intraregional 
and  interregional  travel  at  government 
expense;  and  §  21.376  concerning 
authorization  of  transportation  services 
for  evaluation  or  counseling  (see 
proposed  §21.8370). 

•  Section  21.380  concerning 
personnel  qualification  standards; 
§§  21.412  and  21.414  (except 

§  21.414(c),  (d),  and  (e))  concerning 
finality  and  revision  of  decisions: 
§21.420  concerning  notification  that  VA 
wall  provide  as  to  findings,  decisions, 
and  appeal  rights;  and  §  21.430 
concerning  accountability  for 
authorization  and  payment  of  program 
costs  for  training  and  rehabilitation 
services  (see  proposed  §  21.8380). 

As  set  forth  in  ihe  text  portion  of  this 
document,  these  provisions  appear  to  be 
appropriate  to  apply  to  the  provision  of 
vocational  training  and  rehabilitation  to 
Vietnam  veterans'  children  with  spina 
bifida. 

It  is  also  proposed  to  allow  Veterans 
Benefits  Administration  officials  to 
inform  children  who  have  spina  bifida, 
as  well  as  parents  or  guardians  of 
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children  with  spina  bifida,  about  any 
vocational  training  and  rehabilitation 
that  may  be  available  at  not-for-profit 
charitable  entities  or  under  other 
governmental  and  nongovernmental 
programs  to  either  substitute  for  or 
supplement  services  and  assistance 
available  under  this  subpart. 

It  is  proposed  that  VA  provide  case 
management  to  assist  the  eligible  child 
throughout  a  planned  vocational 
training  program.  This  would  help  to 
ensure  that  the  child  achieves  the 
maximum  vocational  benefit  from  the 
program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520). 
collections  of  information  are  set  forth 
in  the  provisions  of  the  proposed 
§§  21.8014.  21.8016,  and  21.8370. 
Proposed  §  21.8014  would  prescribe  the 
information  to  be  submitted  for  an 
application  for  a  Vietnam  veteran's 
child  suffering  from  spina  bifida  to 
participate  in  a  VA  vocational  training 
program.  Proposed  §  21.8016  would 
require  a  written  election  of  benefits, 
and  would  permit  reelections  between 
the  benefits  under  this  subpart  and 
those  under  38  U.S.C.  chapter  35  by  a 
child  eligible  for  both  benefits.  Proposed 
§  21.8370  would  permit  a  request  for 
reimbursement  for  certain 
transportation  costs  and  would  require 
submission  of  supporting 
documentation  to  receive 
reimbursement.  As  required  under 
section  3507(d)  of  the  Act.  VA  has 
submitted  a  copy  of  this  rulemaking 
action  to  the  Office  of  Management  and 
Budget  (0MB)  for  its  review  of  the 
proposed  collections  of  information. 
0MB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Comments  on  the  proposed 
collections  of  information  should  be 
submitted  to  the  Office  of  Management 
and  Budget,  Attention:  Desk  Officer  for 
the  Department  of  Veterans  Affairs, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  DC  20503,  with 
copies  mailed  or  hand-delivered  to: 
Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  .Affairs,  810  Vermont  Ave.. 
NW,  Room  1154,  Washington,  DC 
20420.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900- AI72". 

Title:  Application  for  Spina  Bifida 
Vocational  Training  Benefits. 


Summary  of  collection  of  information: 
The  provisions  of  the  proposed  38  CFR 
21.8014  would  establish  a  requirement 
that  a  child  with  spina  bifida  submit  an 
application  for  vocational  training  to  be 
considered  for  this  benefit. 

Description  of  need  for  information 
and  proposed  use  of  information:  VA 
needs  to  know  sufficient  identifying 
information  about  the  applicant  and  the 
applicant's  natural  parent  who  was  a 
Vietnam  veteran  to  be  able  to  relate  the 
claim  to  other  existing  VA  records.  The 
information  collected  allows  the 
Vocational  Rehabilitation  and 
Counseling  (VR&C)  Division  to  review 
the  existing  records  and  to  set  up  an 
appointment  for  an  applicant  to  meet 
with  a  VR&C  staff  member  to  evaluate 
the  claim. 

Description  of  likely  respondents: 
Aduh  children  with  spina  bifida, 
parents  or  guardians  of  minor  or 
incompetent  children  with  spina  bifida, 
authorized  representatives,  or  Members 
of  Congress. 

Estimated  number  of  respondents: 

500. 

Estimated  frequency  of  responses: 
Once. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  125  reporting 
burden  hours.  The  total  annual 
reporting  burden  is  based  on  each 
respondent  taking  15  minutes  to  write  to 
VA  indicating  a  desire  to  take  part  in  a 
vocational  training  program  and 
providing  the  necessary  identifying 
information.  Although  there  is  no  set 
format  for  this  application,  the  applicant 
must  provide  certain  information  to 
perfect  the  claim.  There  are  no 
recordkeeping  requirements. 

Estimated  average  burden  per 
collection:  15  minutes. 

Title:  Election  of  Benefits  Between 
Benefits  Under  38  U.S.C.  Chapter  35 
and  Vocational  Training  Benefits  for 
Vietnam  Veterans'  Children  Suffering 
from  Spina  Bifida. 

Summary  of  collection  of  information: 
The  provisions  of  the  proposed  38  CFR 
21.8016  would  require  a  written 
election,  and  permit  a  written 
reelection,  of  which  benefit  a  child  wdth 
spina  bifida  wants  to  receive  if  the  child 
is  eligible  for  training  under  both  38 
U.S.C.  chapter  35  and  Vocational 
Training  Benefits  for  Vietnam  Veterans' 
Children  for  Spina  Bifida. 

Description  of  need  for  information 
and  proposed  use  of  information:  38 
U.S.C.  1804(e)(1)  specifically  bars  the 
concurrent  receipt  of  benefits  under 
these  two  programs.  VA  will  use  the 
collected  information  to  provide  the 
benefit  the  child  wants  to  receive. 

Description  of  likely  respondents: 
Children  with  spina  bifida  who  have  at 


least  one  parent  who  either  died  as  a 
result  of  a  service-connected  condition 
or  who  is  rated  as  100  precent  disabled 
for  a  service-connected  condition,  thus 
qualifying  the  child  38  U.S.C.  chapter 
35  benefits. 

Estimated  number  of  respondents:  25. 
Very  few  of  the  eligible  children  will 
have  a  parent  who  qualifies  the  child  for 
38  U.S.C.  chapter  35  benefits. 

Estimated  frequency  of  responses: 
Once. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  2.5  reporting 
burden  hours.  The  total  annual 
reporting  burden  is  based  on  each 
respondent  taking  5  minutes  to  write 
out  and  sign  an  election  statement. 
There  is  no  set  format  for  this  election. 
There  are  no  recordkeeping 
requirements. 

Estimated  average  burden  per 
collection:  5  minutes. 

Title:  Request  for  Transportation 
Expanse  Reimbursement. 

Summary  of  collection  of  information: 
The  provisions  of  the  proposed  38  CFR 
21.8370  would  require  a  child  receiving 
vocational  training  to  request  VA 
payment  for  travel  expenses.  VA  must 
determine  that  the  child  would  be 
unable  to  pursue  training  or 
employment  or  employment  without 
this  assistance.  To  obtain  payment,  the 
child  must  submit  documentation 
showing  the  expenses  of  transportation. 

Description  of  need  for  information 
and  proposed  use  of  information:  A 
child  must  specifically  request  VA 
assistance  with  transportation  expenses. 
This  allows  VA  to  investigate  the  child's 
situation  to  establish  that  the  child 
would  be  unable  to  pursue  training  or 
employment  without  VA  travel 
assistance.  To  receive  payment,  the 
child  must  provide  supportive 
documentation  of  actual  expenses 
incurred  for  the  travel.  This  prevents 
VA  from  making  payment  erroneously 
or  for  fraudulently  claimed  travel. 

Description  of  likely  respondents: 
Children  with  spina  bifida. 

Estimated  number  of  respondents: 
100.  Approximately  half  of  the  children 
who  plan  and  enter  a  program  (200)  will 
need  VA  financial  support  for  their 
transportation  expenses  while  in  a 
program. 

Estimated  frequency  of  responses: 
Once  for  the  initial  request;  monthly  to 
obtain  the  travel  reimbursement. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  125  reporting 
burden  hours.  Each  respondent  will 
require  15  minutes  to  prepare  and 
submit  the  initial  request.  (100x1/4 
hour=25  hours.)  Each  respondent  will 
then  require  5  minutes  to  copy  and 
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submit  receipts  for  transportation 
expenses  to  obtain  reimbursement. 
(100x12x1/12  hour=100  hours.) 

Estimated  average  burden  per 
collection:  1  hour  and  15  minutes. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations. 

Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
by  OMB  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  the  adoption  of  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  It  is 
estimated  that  there  are  only  between 
600-2,000  Vietnam  veterans'  children 
who  suffer  from  spina  bifida.  They  are 
widely  dispersed  geographically,  and 
the  services  provided  to  them  would  not 
have  a  significant  impact  on  any  small 
businesses.  Moreover,  the  institutions 
capable  of  providing  appropriate 
services  and  vocational  training  to 
children  with  spina  bifida  are  generally 
large  capitalization  facilities.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
proposed  rule  is  exempt  from  the  initial 
and  final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 


There  is  no  Catalog  of  Federal 
Domestic  Assistance  program  number 
for  this  benefit. 

List  of  Sub)ects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims.  Colleges  and  universities, 
Conflicts  of  interest.  Defense 
Department,  Education,  Employment. 
Government  contracts.  Grant  programs- 
education,  Grant  programs-veterans, 
Health  care.  Loan  programs-education. 
Loan  programs- veterans.  Manpower 
training  programs.  Personnel  training 
programs.  Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  May  27,  1997. 
lease  Brown, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  21  is  proposed  to 
be  amended  as  set  forth  below: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

In  part  21.  subpart  M  is  added  to  read 
as  follows: 

Sul>part  M — Vocational  Training  and 
Rehabilitation  for  Vietnam  Veterans' 
Children  With  Spina  Bifida 

General 

21.8010  Vocational  training  program  for 
certain  Vietnam  veterans'  children  with 
spina  bifida. 

21.8012  Definitions  and  abbreviatioas. 

21.8014  Application. 

21.8016  Nonduplication  of  benefits. 

Basic  Entitlement  Requirements 

21.8020  Entitlement  to  vocational  training 

and  employment  assistance. 
21.8022  Entry  and  reentry. 

Evaluation 

21.8030  Requirement  for  evaluation  of  child. 
21.8032  EvaluaUons. 

Services  and  Assistance  to  Program 
Participants 

21.8050  Scope  of  training,  services,  and 
assistance. 

Duration  of  Training 

21.8070  Basic  duration  of  a  vocational 

training  program. 
21.8072  Authorizing  training,  services,  and 

assistance  beyond  the  iniUal 

Individualized  written  plan  of  vocaUonal 

rehabilitation. 
21.8074  Computing  the  period  for  vocational 

training  program  participation. 

Individualized  Written  Plane  of  Vocational 
Rehabilitation 

21.8080  Requirement  for  an  individualized 
written  plan  of  vocational  rehabilitation. 


21.8082  Inabihty  of  child  to  complete 

individualized  written  plan  of  vocational 
rehabilitation  or  achieve  vocational  goal. 

Counseling 

21.8100  Counseling. 

Vocational  Training,  Services,  and 
Assistance 

21.8120  Vocational  training,  services,  and 
assistance. 

Evaluation  and  Improvement  of  Vocational 
Potential 

21.8140  Evaluation  and  improvement  of 
vocational  potential. 

Supplies 

21.8210  Supplies. 
Program  Costs 

21.8260  Training  and  rehabilitation  costs. 

Vocational  Training  Program  Entrance, 
Termination,  and  Resources 

21.8280  Effective  date  of  induction  into  a 

vocational  training  program. 
21.8282  Termination  of  a  vocational  training 

program. 
21.8284  Additional  vocational  training. 
21.8286  Training  resources. 

Rate  of  Pursuit 

21.8310  Rate  of  pursuit. 
Authorization  of  Services 
21.8320  Authorization  of  services. 
Leaves  of  Absence 

21.8340  Leaves  of  absence. 

Satisfactory  Conduct  and  Cooperation 

21.8360  Satisfactory  conduct  and 
cooperation. 

Transportation  Services 

21.8370  Authorization  of  transportation 
services. 

Additional  Applicable  Regulations 

21.8380  Additional  applicable  regulations. 

Delegation  of  Authority 

2 1 .  84 1 0  Delegation  of  authority. 

Authority.  38  U.S.C.  101.  501.  512,  1151 
note,  1801-1806.  5112.  unless  otherwise 
noted. 

Subpart  M — Vocational  Training  and 
Rehabilitation  for  Vietnam  Veterans' 
Children  With  Spina  Bifida 

General 

§  2 1 .801 0    Vocational  training  program  for 
certain  Vietnam  veterans'  children  with 
spina  bifida. 

VA  will  provide  an  evaluation  to  a 
Vietnam  veteran's  child  who  VA  has 
determined  under  §  3.814  of  this  title 
suffers  from  spina  bifida.  If  this 
evaluation  establishes  that  it  is  feasible 
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for  the  child  to  achieve  a  vocational 
goal,  VA  will  provide  the  child  v»rith  the 
vocational  training,  employment 
assistance,  and  other  related 
rehabilitation  services  authorized  by 
this  subpart  that  VA  finds  the  child 
needs  to  enable  the  child  to  achieve  a 
vocational  goal,  including  employment. 

(Authority.  38  IJ.S.C.  1804) 

§  21 .801 2    Definitions  and  abbreviations. 

(a)  Program-specific  definitions  and 
abbreviations.  For  the  purposes  of  this 
subpart; 

Child  has  the  same  meaning  as 
§  3.814(c)  of  this  title  provides. 

Employment  assistance  means 
employment  counseling,  placement  and 
post-placement  services,  and  personal 
and  work  adjustment  training. 

Institution  of  higher  education  has  the 
same  meaning  that  §  21.4200  provides 
for  the  term  institution  of  higher 
learning. 

Program  of  employment  services 
means  the  services  a  child  may  receive 
if  the  child's  entire  program  consists 
only  of  employment  assistance. 

Program  participant  means  a  child 
who,  following  an  evaluation  in  which 
VA  finds  the  child's  achievement  of  a 
vocational  goal  is  reasonably  feasible, 
elects  to  participate  in  a  vocational 
training  program  under  this  subpart. 

Spina  bifida  means  any  form  and 
manifestation  of  spina  bifida  except 
spina  bifida  occulta. 

Vietnam  veteran  has  the  same 
meaning  as  §  3.814(c)  of  this  title 
provides. 

Vocational  training  program  means 
the  vocationally  oriented  training 
services,  and  assistance,  including 
placement  and  post-placement  services, 
and  personal  and  work-adjustment 
training  that  VA  finds  necessary  to 
enable  the  child  to  pref)are  for  and 
participate  in  vocational  training  or 
employment.  A  vocational  training 
program  may  include  a  program  of 
education  offered  by  an  institution  of 
higher  education  only  if  the  program  is 
predominantly  vocational  in  content. 

VR&C  refers  to  the  Vocational 
RehabiUtation  and  Counseling  activity 
(usually  a  division)  in  a  Veterans 
Benefits  Administration  regional  office, 
the  staff  members  of  that  activity  in  the 
regional  office  or  in  outbased  locations, 
and  the  services  that  activity  provides. 

(Authority:  38  U.S.C.  101.  1801,  1802, 1804) 

(b)  Other  tenns  and  abbreviations. 
The  following  terms  and  abbreviations 
have  the  same  meaning  or  explanation 
that  §21.35  provides: 

(1)  CP  (Counseling  psychologist); 

(2)  Program  of  education; 

(3)  Rehabilitation  facility; 


(4)  School,  educational  institution,  or 
institution; 

(5)  Training  establishment; 

(6)  Vocational  goal; 

(7)  VRC  (Vocational  rehabilitation 
counselor); 

(8)  VRS  (Vocational  rehabilitation 
specialist);  and 

(9)  Workshop. 

(Authority:  38  U.S.C.  1801, 1804) 

§21.8014    Application. 

(a)  Filing  an  application.  To 
participate  in  a  vocational  training 
program,  the  child  (or  the  child's  parent 
or  guardian,  an  authorized 
representative,  or  a  Member  of  Congress 
acting  on  behalf  of  the  child)  must  file 
an  application.  An  application  is  a 
request  for  an  evaluation  of  the 
feasibility  of  the  child's  achievement  of 
a  vocational  goal  and,  if  a  CP  or  VRC 
determines  that  achievement  of  a 
vocational  goal  is  feasible,  for 
participation  in  a  vocational  training 
program.  The  application  may  be  in  any 
form,  but  it  must: 

(1)  Be  in  writing  over  the  signature  of 
the  applicant  or  the  individual  applying 
on  the  child's  behalf; 

(2)  Provide  the  child's  full  name, 
address,  and  VA  claim  number,  if  any, 
and  the  Vietnam  veteran's  full  name  and 
Social  Seciirity  number  or  VA  claim 
number,  if  any;  and 

(3)  Clearly  identify  the  benefit  sought. 

(Authority:  38  U.S.C.  1804(a)) 

(b)  Time  for  filing.  An  application 
under  this  subpart  may  be  filed  at  any 
time  after  September  30, 1997. 

(Authority:  38  U.S.C.  1801,  1804) 

$  21 .801 6    Nonduplication  of  benefits. 

(a)  Election  of  benefits — chapter  35.  A 
child  may  not  receive  benefits 
concurrently  under  38  U.S.C.  chapter  35 
and  under  this  subpart.  If  the  child  is 
eligible  for  both  benefits,  he  or  she  must 
elect  in  writing  which  benefit  to  receive. 

(Authority:  38  U.S.C.  1804(e)(1)) 

(b)  Reelections  of  benefits — chapter 
35.  A  child  receiving  benefits  under  this 
subpart  or  under  38  U.S.C.  chapter  35 
may  change  his  or  her  election  at  any 
time.  A  reelection  between  benefits 
under  this  subpart  and  under  38  U.S.C. 
chapter  35  must  be  prospective, 
however,  and  may  not  result  in  a  child 
receiving  benefits  under  both  programs 
for  the  same  period  of  training. 

(Authority:  38  U.S.C.  1804(e)(1)) 

(c)  Length  of  benefits  under  multiple 
programs — chapter  35.  The  aggregate 
period  for  which  a  child  may  receive 
assistance  under  this  subpart  and  under 
38  U.S.C.  chapter  35  together  may  not 


exceed  48  months  of  full-time  training 
or  the  part-time  equivalent. 

(Authority:  38  Ll.S.C   1804(eK2)) 
Basic  Entitlement  Requirements 

§  2 1 .8020    Entitlement  to  vocational 
training  and  employment  assistance. 

(a)  Basic  entitlement  requirements. 
Under  this  subpart,  for  a  child  to  receive 
vocational  training,  employment 
assistance,  and  related  rehabilitation 
services  and  assistance  to  achieve  a 
vocational  goal  (to  include 
employment),  the  following 
requirements  must  be  met: 

(1)  A  CP  or  VRC  must  determine  that 
achievement  of  a  vocational  goal  by  the 
child  is  reasonably  feasible;  and 

(2)  The  child  and  VR&C  staff  members 
must  work  together  to  develop  and  then 
agree  to  an  individualized  written  plan 
of  vocational  rehabilitation  identifying 
the  vocational  goal  and  the  means  to 
achieve  this  goal. 

(Authority:  38  U.S.C.  1804(b)) 

(b)  Services  and  assistance.  A  child 
found  eligible  and  entitled  to  be  a 
vocational  training  program  participant 
may  receive  the  services  and  assistance 
described  in  §  21.8050(a).  The  following 
sections  in  subpart  A  of  this  part  apply 
to  the  provision  of  these  services  and 
assistance  in  a  manner  comparable  to 
their  application  for  a  veteran  under 
that  subpart: 

(1)  Section  21.250  (a)  and  (b)(2); 

(2)  Section  21.252; 

(3)  Section  21.254; 

(4)  Section  21.256  (not  including 
paragraph  (e)(2)); 

(5)  Section  21.257;  and 

(6)  Section  21.258. 

(Authority:  38  U.S.C.  1804) 

(c)  Requirements  to  receive 
employment  services  and  assistance. 
VA  will  provide  employment  services 
and  assistance  under  paragraph  (b)  of 
this  section  only  if  the  child: 

(1)  Has  achieved  a  vocational 
objective; 

(2)  Has  voluntarily  ceased  vocational 
training  under  this  subpart,  but  the  case 
manager  finds  the  child  has  attained 
sufficient  skills  to  be  employable;  or 

(3)  VA  determines  during  evaluation 
that  the  child  already  has  the  skills 
necessary  for  suitable  employment  and 
does  not  need  additional  training,  but  to 
secure  suitable  employment  the  child 
does  need  the  employment  assistance 
that  paragraph  (b)  of  this  section 
describes. 

(Authority:  38  U.S.C.  1804) 

(d)  Additional  employment  services 
and  assistance.  If  a  child  has  received 
employment  assistance  and  obtains  a 
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suitable  job,  but  VA  later  finds  the  child 
needs  additional  emplo^inent  services 
and  assistance,  VA  may  provide  the 
child  with  these  services  and  assistance 
if,  and  to  the  extent,  the  child  tias 
remaining  program  entitlement. 

(Authority:  38  U.S.C.  1804) 

(e)  Program  entitlement  usage.  (1) 
Basic  entitlement  period.  A  child  will  be 
entitled  to  receive  24  months  of  full- 
time  training,  services,  and  assistance 
(including  employment  assistance)  or 
the  part-time  equivalent,  as  part  of  a 
vocational  training  program. 

(2)  Extension  of  basic  entitlement 
period.  The  child  may  receive  an 
extension  of  the  basic  24-month 
entitlement  period,  not  to  exceed 
another  24  months  of  full-time  program 
participation  or  the  part-time 
equivalent.  VA  may  authorize  an 
extension  only  if  VA  first  determines 
that: 

(i)  The  extension  is  necessary  for  the 
child  to  achieve  a  vocational  goal 
identified  before  the  end  of  the  basic  24- 
month  entitlement  period:  and 

(ii)  The  child  can  achieve  the 
vocational  goal  within  the  extended 
period. 

(3)  Principles  for  charging 
entitlement.  VA  will  charge  entitlement 
usage  for  training,  services,  or  assistance 
(but  not  the  initial  evaluation,  as 
described  in  §  21.8032)  on  the  same 
basis  as  VA  would  charge  entitlement 
usage  for  providing  the  same  training, 
services,  or  assistance  to  a  veteran  in  a 
vocational  rehabilitation  program  under 
38  U.S.C.  chapter  31.  VA  may  charge 
entitlement  at  a  half-time,  three-quarter- 
time,  or  full-time  rate  based  upon  the 
child's  training  time  using  the  rate  of 
pursuit  criteria  in  §  21.8310.  The 
provisions  concerning  reduced  work 
tolerance  under  §  21.312  or  less  than 
half-time  training  under  §  21.314  do  not 
apply  under  this  subpart. 

(Authority:  38  U.S.C.  1804) 

§  21 .8022    Entry  and  reentry. 

(a)  Dates  of  entry.  VA  may  not 
evaluate  a  child  for  a  vocational  training 
program  before  the  later  of  the  following 
dates: 

(1)  The  date  VA  first  receives  an 
application  for  a  vocational  training 
program  for  the  child;  or 

(2)  October  1,  1997. 

(Authority:  38  U.S.C.  1151  note.  1804. 1806) 

(b)  Reentry.  If  a  child  interrupts  or 
ends  pursuit  of  a  vocational  training 
program  and  VA  subsequently  allows 
the  child  to  reenter  the  program,  the 
date  of  reentrance  will  accord  with  the 
facts,  but  may  not  precede  the  date  VA 


receives  an  application  for  the 
reentrance. 

(Authority:  38  U.S.C.  1804) 
Evaluation 

§  21 .8030    Requirement  for  evaluation  of 
child. 

(a)  Children  to  be  evaluated.  The 
VR&C  Division  will  evaluate  each  child 
who: 

(1)  Applies  for  a  vocational  training 
program;  and 

(2)  Has  been  determined  under 
§3.814  of  this  title  to  sufTer  from  spina 
bifida. 

(Authority:  38  U.S.C.  1804(a)) 

(b)  Purpose  of  evaluation.  The 
evaluation  has  two  purposes: 

(1)  To  ascertain  whether  achievement 
of  a  vocational  goal  by  the  child  is 
reasonably  feasible;  and 

(2)  If  a  vocational  goal  is  reasonably 
feasible,  to  develop  an  individualized 
plan  of  integrated  training,  services,  and 
assistance  that  the  child  needs  to 
prepare  for  and  participate  in  vocational 
training  or  employment. 

(Authority:  38  U.S.C.  1804) 

§21.8032    Evaluations. 

(a)  Scope  and  nature  of  evaluation. 
The  scope  and  nature  of  the  evaluation 
under  this  program  will  be  comparable 
to  an  evaluation  of  the  reasonable 
feasibility  of  achieving  a  vocational  goal 
for  a  veteran  under  38  U.S.C.  chapter  31 
and  §§  21.50(b)(5)  and  21.53  (b)  and  (d). 

(Authority:  38  U.S.C.  1804(a)) 

(b)  Specific  services  to  determine  th^ 
reasonable  feasibility  of  achieving  a 
vocational  goal.  As  a  part  of  the 
evaluation  of  reasonable  feasibility  of 
achieving  a  vocational  goal,  VA  may 
provide  the  following  specific  services, 
as  appropriate: 

(1)  Assessment  of  feasibility  by  a  CP 
or  VRC; 

(2)  Review  of  feasibility  assessment 
and  of  need  for  special  services  by  the 
Vocational  Rehabilitation  Panel; 

(3)  Provision  of  medical,  testing,  and 
other  diagnostic  services  to  ascertain  the 
child's  capacity  for  training  and 
employment;  and 

(4)  Evaluation  of  employability  by 
professional  staff  of  an  educational  or 
rehabilitation  facility,  for  a  period  not  to 
exceed  30  days. 

(Authority:  38  U.S.C.  1804(a)) 

(c)  Responsibility  for  evaluation.  A  CP 
or  VRC  will  make  all  determinations  as 
to  the  reasonable  feasibility  of  achieving 
a  vocational  goal. 

(Authority:  38  U.S.C.  1804(a),  (b)) 


Services  and  Assistance  to  Program 
Participants 

§  21 .8050    Scope  of  training,  services,  and 
assistance. 

(a)  Allowable  training,  services,  and 
assistance.  VA  may  provide  to 
vocational  training  program 
participants: 

(1)  Vocationally  oriented  training, 
services,  and  assistance,  to  include: 

(i)  Training  in  an  institution  of  higher 
education  if  the  program  is 
predominantly  vocational;  and 

(ii)  Tuition,  fees,  books,  equipment, 
supplies,  and  handling  charges. 

(2)  Employment  assistance  including: 
(i)  Vocational,  psychological, 

employment,  and  personal  adjustment 
counseling; 

(ii)  Services  Vo  place  the  individual  in 
suitable  employment  and  post- 
placement  services  necessary  to  ensure 
satisfactory  adjustment  in  employment; 

(iii)  Personal  adjustment  and  work 
adjustment  training. 

(3)  Vocationally  oriented  independent 
living  services  only  to  the  extent  that 
the  services  are  indispensable  to  the 
achievement  of  the  vocational  goal  and 
do  not  constitute  a  significant  portion  of 
the  services  to  be  provided. 

(4)  Other  vocationally  oriented 
services  and  assistance  of  the  kind  VA 
provides  veterans  under  the  38  U.S.C. 
chapter  31  program,  except  as  paragraph 
(c)  of  this  section  provides,  that  VA 
determines  the  program  participant 
needs  to  prepare  for  and  take  part  in 
vocational  training  or  in  employment. 

(Authority:  38  U.S.C.  1804(c)) 

(b)  Vocational  training  program  VA 
will  provide  either  directly  or  by 
contract,  agreement,  or  arrangement 
with  another  entity,  and  at  no  cost  to  the 
beneficiary,  the  vocationally  oriented 
training,  other  ser\ices,  and  assistance 
that  VA  approves  for  the  individual 
child's  program  under  this  subpart. 
Authorization  and  payment  for 
approved  services  will  be  made  in  a 
comparable  manner  to  that  VA  provides 
for  veterans  under  the  38  U.S.C.  chapter 
31  program. 

(Authority:  38  U.S.C.  1804(c)) 

(c)  Prohibited  services  and  assistance. 
VA  may  not  provide  to  a  vocational 
training  program  participant  any: 

(1)  Loan: 

(2)  Subsistence  allowance: 

(3)  Automobile  adaptive  equipment; 

(4)  Training  at  an  institution  of  higher 
education  in  a  program  of  education 
that  is  not  predominantly  vocational  in 
content; 

(5)  Employment  adjustment 
allowance; 
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(6)  Room  and  board  in  a  special 
rehabilitation  facility  for  a  period  in 
excess  of  30  days;  or 

(7)  Independent  living  services, 
except  those  that  are  incidental  to  the 
pursuit  of  the  vocational  training 
program. 

(Authority:  38  U.S.C.  1804(c)) 

Duration  of  Vocational  Training 

§  21 .8070    Basic  duration  of  a  vocational 
training  program. 

(a)  Basic  duration  of  a  vocational 
training  program.  The  duration  of  a 
vocational  training  program,  as 
paragraphs  (e)(1)  and  (e)(2)  of  §  21.8020 
provide,  may  not  exceed  24  months  of 
full-time  training,  services,  and 
assistance  or  the  part-time  equivalent, 
except  as  §  21.8072  allov^rs. 

(Authority.  38  U.S.C.  1804(d)) 

(b)  Responsibility  for  estimating  the 
duration  of  a  vocational  training 
program.  While  preparing  the 
individualized  written  plan  of 
vocational  rehabilitation,  the  CP  or  VRC 
will  estimate  the  time  the  child  needs  to 
complete  a  vocational  training  program. 

(Authority;  38  U.S.C.  1804(c)) 

(c)  Duration  and  scope  of  training 
must  meet  general  requirements  for 
entry  into  the  selected  occupation.  The 
child  will  receive  training,  services,  and 
assistance,  as  §  21.8120  describes,  for  a 
period  that  VA  determines  the  child 
needs  to  reach  the  level  employers 
generally  recognize  as  necessary  for 
entry  into  employment  in  a  suitable 
occupational  objective. 

(Authority:  38  U.S.C.  1804(c)) 

(d)  Approval  of  training  beyond  the 
entry  level.  To  qualify  for  employment 
in  a  particular  occupation,  the  child 
may  need  training  that  exceeds  the 
amount  a  person  generally  needs  for 
employment  in  that  occupation.  VA  will 
provide  the  necessary  additional 
training  under  one  or  more  of  the 
following  conditions; 

(1)  Training  requirements  for 
employment  in  the  child's  vocational 
goal  in  the  area  where  the  child  lives  or 
will  seek  employment  exceed  those  job 
seekers  generally  need  for  that  type  of 
employment; 

(2)  The  child  is  preparing  for  a  type 
of  employment  in  which  he  or  she  will 
be  at  a  definite  disadvantage  in 
competing  with  nondisabled  persons 
and  the  additional  training  will  offset 
the  competitive  disadvantage; 

(3)  The  choice  of  a  feasible  occupation 
is  limited,  and  additional  training  will 
enhance  the  child's  employability  in 
one  of  the  feasible  occupations;  or 


(4)  The  number  of  employment 
opportunities  within  a  feasible 
occupation  is  restricted.  ■ 

(Authority:  38  U.S.C.  1804(c)) 

(e)  Estimating  the  duration  of  the 
training  period.  In  estimating  the  length 
of  the  training  period  the  child  needs, 
the  CP  or  VRC  must  determine  that: 

(1)  The  proposed  vocational  training 
would  not  normally  require  a  person 
without  a  disability  more  than  24 
months  of  full-time  pursuit,  or  the  part- 
time  equivalent,  for  successful 
completion;  and 

(2)  The  program  of  training  and  other 
services  the  child  needs,  based  upon 
VA's  evaluation,  will  not  exceed  24 
months  or  the  part-time  equivalent.  In 
calculating  the  proposed  program's 
length,  the  CP  or  VRC  will  follow  the 
procedures  in  §  21.8074(a). 

(Authority:  38  U.S.C.  1804(d)) 

(f)  Required  selection  of  an 
appropriate  vocational  goal.  If  the  total 
period  the  child  would  require  for 
completion  of  an  initial  vocational 
training  program  in  paragraph  (e)  of  this 
section  is  more  than  24  months,  or  the 
part-time  equivalent,  the  CP  or  VRC 
must  work  with  the  child  to  select 
another  suitable  initial  vocational  goal. 

(Authority:  38  U.S.C.  1804(d)(2)) 

§  21 .8072    Authorizing  training,  services, 
and  assistance  beyond  ttie  initial 
individualized  written  plan  of  vocational 
retiabiiitation. 

(a)  Extension  of  the  duration  of  a 
vocational  training  program.  VA  may 
authorize  an  extension  of  a  vocational 
training  program  when  necessary  to 
provide  additional  training,  services, 
and  assistance  to  enable  the  child  to 
achieve  the  vocational  or  employment 
goal  identified  before  the  end  of  the 
child's  basic  entitlement  period,  as 
stated  in  the  individualized  written  plan 
of  vocational  rehabilitation  under 

§  21.8080.  A  change  from  one 
occupational  objective  to  another  in  the 
same  field  or  occupational  family  meets 
the  criterion  for  prior  identification  in 
the  individualized  written  plan  of 
vocational  rehabilitation. 

(Authority:  38  U.S.C.  1804  (d)(2),  (e)(2)) 

(b)  Extensions  for  prior  participants  in 
the  program.  (1)  Except  as  paragraph 
(b)(2)  of  this  section  provides,  VA  may 
authorize  additional  training,  limited  to 
the  use  of  remaining  program 
entitlement  including  any  allowable 
extension,  for  a  child  who  previously 
participated  in  vocational  training 
under  this  subpart.  The  additional 
training  must: 


(i)  Be  designed  to  enable  the  child  to 
complete  the  prior  vocational  goal  or  a 
different  vocational  goal;  and 

(ii)  Meet  the  same  provisions  as  apply 
to  training  for  new  participants. 

(2)  A  child  who  has  previously 
achieved  a  vocational  goal  in  a 
vocational  training  program  under  this 
subpart  may  not  receive  additional 
training  under  paragraph  (b)(1)  of  this 
section  unless  a  CP  or  VRC  sets  aside 
the  child's  achievement  of  that 
vocational  goal  under  §  21.8284  (a)  or 
(b). 
(Authority:  38  U.S.C.  1804  (b)  through  (e)) 

(c)  Responsibility  for  authorizing  a 
program  extension.  A  CP  or  VRC  may 
approve  extensions  of  the  vocational 
training  program  the  child  is  pursuing 
up  to  the  maximum  program  limit  of  48 
months  if  the  CP  or  VRC  determines  that 
the  child  needs  the  additional  time  to 
successfully  complete  training  and 
obtain  employment,  and  the  following 
conditions  are  met: 

(1)  The  child  has  completed  more 
than  half  of  the  planned  training;  and 

(2)  The  child  is  making  satisfactory 
progress. 

(Authority:  38  U.S.C.  1804(d)(2)) 

§  21 .8074    Computing  the  period  for 
vocational  training  program  participation. 

(a)  Computing  the  participation 
period.  To  compute  the  number  of 
months  and  days  of  a  child's 
participation  in  a  vocational  training 
program: 

(1)  Count  the  number  of  actual 
months  and  days  of  the  child's: 

(i)  Pursuit  of  vocational  education  or 
training; 

(ii)  Receipt  of  extended  evaluation- 
type  services  and  training,  or  services 
and  training  to  enable  the  child  to 
prepare  for  vocational  training  or 
emplo\Tnent,  if  a  veteran  in  a  38  U.S.C. 
chapter  31  program  would  have 
received  a  subsistence  allowance  while 
receiving  the  same  type  of  services  and 
training;  and 

(iii)  Receipt  of  employment  and  post- 
employment  services  (any  period  of 
employment  or  post-employment 
services  is  considered  full-time  program 
pursuit). 

(2)  Do  not  count: 

(i)  The  initial  evaluation  period; 

(ii)  Any  period  before  the  child  enters 
a  vocational  training  program  under  this 
subpart: 

(iii)  Days  of  authorized  leave;  and 

(iv)  Other  periods  during  which  the 
child  will  not  pursue  training,  such  as 
periods  between  terms. 

(3)  Convert  part-time  training  periods 
to  full-time  equivalents. 

(4)  Total  the  months  and  days  under 
paragraphs  (a)(1)  through  (a)(3)  of  this 
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section.  This  sum  is  the  period  of  the 
child's  participation  in  tlie  program. 

(Authority:  38  U.S.C.  1804(d)) 

(b)  Consistency  with  principles  for 
charging  entitlement.  Computation  of 
the  program  participation  period  under 
this  section  will  be  consistent  with  the 
principles  for  charging  entitlement 
under  §21.8020. 

(Authority:  38  U.S.C.  1804(d)) 

Individualized  Written  Plan  of 
Vocational  Rehabilitation 

§  21 .8080    Requirement  for  an 
individualized  written  plan  of  vocational 
rehabilitation. 

(a)  General.  A  CP  or  VRC  will  work 
in  consultation  with  each  child  for 
whom  a  vocational  goal  is  feasible  to 
develop  an  individualized  written  plan 
of  vocational  rehabilitation  services  and 
assistance  to  meet  the  child's  vocational 
training  needs.  The  CP  or  VRC  will 
develop  this  individualized  written  plan 
of  vocational  rehabilitation  in  a  manner 
comparable  to  the  rules  governing  the 
development  of  an  individualized 
written  rehabilitation  plan  (IWRP)  for  a 
veteran  for  38  U.S.C.  chapter  31 
purposes,  as  §§  21.80.  21.84,  21.88. 
21.90,  21.92,  21.94  (a)  through  (d),  and 
21.96  provide. 

(Authority:  38  U.S.C.  1804(b)) 

(b)  Selecting  the  type  of  training  to 
include  in  the  individualized  written 
plan  of  vocational  rehabilitation.  If 
training  is  necessary,  the  CP  or  VRC  will 
explore  a  range  of  possibilities,  to 
include  paid  and  unpaid  on-job 
training,  institutional  training,  and  a 
combination  of  on-job  and  institutional 
training  to  accomplish  the  goals  of  the 
program.  Generally,  a  child's  program 
should  include  on-job  training,  or  a 
combination  of  on-job  and  institutional 
training,  when  this  training; 

(1)  Is  available; 

(2)  Is  as  suitable  as  using  only 
institutional  training  for  accomplishing 
the  goals  of  the  program;  and 

(3)  Will  meet  the  child's  vocational 
training  program  needs. 

(Authority:  38  U.S.C.  1804  (b),  (c)) 

§  21 .8082  Inability  of  child  to  complete 
individualized  written  plan  of  vocational 
rehabilitation  or  achieve  vocational  goal. 

(a)  Inability  to  timely  complete  an 
individualized  written  plan  of 
vocational  rehabilitation  or  achieve 
identified  gonl.  After  a  vocational 
training  program  has  begun,  the  VR&C 
case  manager  may  determine  that  the 
child  cannot  complete  the  vocational 
training  program  described  in  the 
child's  individualized  written  plan  of 
vocational  rehabilitation  within  the  time 


limits  of  the  individualized  written  plan 
of  vocational  rehabilitation  or  cannot 
achieve  the  child's  identified  vocational 
goal.  Subject  to  paragraph  (b)  of  this 
section.  VR&C  may  assist  the  child  in 
revising  or  selecting  a  new 
individualized  written  plan  of 
vocational  rehabilitation  or  goal. 

(b)  Allowable  changes  in  the 
individualized  written  plan  of 
vocational  rehabilitation  or  goal.  Any 
change  in  the  child's  individualized 
written  plan  of  vocational  rehabilitation 
or  vocational  goal  is  subject  to  the 
child's  continuing  eligibility  under  the 
vocational  training  program  and  the 
provisions  governing  duration  of  a 
vocational  training  program  in 

§§  21.8020(c)  and  21.8070  through 
21.8074. 

(Authority:  38  U.S.C.  1804(d).  18D4(e)) 

(c)  Change  in  the  individualized 
written  plan  of  vocational  rehabilitation 
cr  vocational  goal.  (1)  The 
individualized  written  plan  of 
vocational  rehabilitation  or  vocational 
goal  may  be  changed  under  the  same 
conditions  as  provided  for  a  veteran 
under  §  21.94  (a)  through  (d).  and 
subject  to  §  21.8070  (d)  through  (fl,  if; 

(i)  The  CP  or  VRC  determines  that 
achievement  of  a  vocational  goal  is  still 
reasonably  feasible  and  that  the  new 
individualized  written  plan  of 
vocational  rehabilitation  or  goal  is 
necessary  to  enable  the  child  to  prepare 
for  and  participate  in  vocational  training 
or  employment;  and 

(ii)  Reentrance  is  authorized  under 
§  21.8284  in  a  case  when  the  child  has 
completed  a  vocational  training  program 
under  this  subpart. 

(2)  A  CP  or  VRC  may  approve  a 
change  of  vocational  goal  from  one  field 
or  occupational  family  to  another  field 
or  occupational  family  if  the  child  can 
achieve  the  new  goal: 

(i)  Before  the  end  of  the  basic  24- 
month  entitlement  period  that 
§  21.8020(c)(1)  describes;  or 

(ii)  Before  the  end  of  any  allowable 
extension  under  §§  21.8020(c)(2)  and 
21.8072  if  the  new  vocational  goal  in 
another  field  or  occupational  family  was 
identified  during  the  basic  24-month 
entitlement  period. 

(3)  A  change  from  one  occupational 
objective  to  another  in  the  same  field  or 
occupational  family  does  not  change  the 
planned  vocational  goal. 

(4)  The  child  must  have  sufficient 
remaining  entitlement  to  pursue  the 
new  individualized  written  plan  of 
vocational  rehabilitation  or  goal,  as 
§21.8020  provides. 

(Authority:  38  U.S.C.  t804(d)) 

(d)  Assistance  if  child  terminates 
planned  program  before  completion.  If 


the  child  elects  to  terminate  the  planned 
vocational  training  program,  he  or  she 
will  receive  the  assistance  that 
§  21.80(d)  provides  in  identif\ing  other 
resources  through  which  to  secure  the 
desired  training  or  employment. 

(Authority:  38  U.S.C.  1804(c)) 
Counseling 

§21.8100    Counseling. 

A  child  requesting  or  receiving 
services  and  assistance  under  this 
subpart  will  receive  professional 
counseling  by  VR&C  and  other  qualified 
VA  staff  members,  and  by  contract 
counseling  providers,  as  necessary,  in  a 
manner  comparable  to  VA's  provision  of 
these  services  to  veterans  under  the  38 
U.S.C.  chapter  31  program,  as  §§  21.100 
and  21.380  provide. 

(Authority:  38  U.S.C.  1803(c)(8),  1804(c)) 

Vocational  Training,  Services,  and 
Assistance 

§  21 .81 20    Vocational  training,  services, 
and  assistance. 

(a)  Purposes.  A  child  eligible  for  a 
vocational  training  program  may  receive 
training,  ser\'ices,  and  assistance  to 
enable  the  child  to  prepare  for  and 
participate  in  vocational  training  or 
employment. 

(Authority:  38  U.S.C.  1804  (b),  (c)) 

(b)  Training  permitted.  VA  and  the 
child  will  select  vocationally  oriented 
courses  of  study  and  training, 
completion  of  which  usually  results  in 
a  d  Of  ma,  certificate,  degree, 

qut  tion  for  licensure,  or  direct 

placement  in  employment.  The 
educational  and  training  services  to  be 
provided  include: 

(1)  Remedial,  deficiency,  and 
refresher  training:  and 

(2)  Training  that  leads  to  an 
identifiable  vocational  goal.  Under  this 
program,  VA  may  authorize  all  forms  of 
programs  that  §§21.122  through  21.132 
describe.  This  includes  education  and 
training  programs  in  institutions  of 
higher  education.  VA  may  authorize  the 
education  and  training  at  an 
undergraduate  or  graduate  degree  level, 
only  if  the  degree  program  is 
predominantly  vocational  in  nature.  For 
a  child  to  participate  in  a  graduate 
degree  program,  the  graduate  degree 
must  be  a  requirement  for  entry  into  the 
child's  vocational  goal.  For  example,  a 
master's  degree  is  required  to  engage  in 
social  work.  The  program  of  training  is 
predominantly  vocational  in  content  if 
the  majority  of  the  instruction  provides 
the  technical  skills  and  knowledge 
employers  generally  regard  as  specific 
to,  and  required  for,  entry  into  the 
child's  vocational  goal. 
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(c)  Cost  of  education  and  training 
services.  The  CP  or  VRC  will  consider 
the  cost  of  training  in  selecting  a  facility 
when; 

(1)  There  is  more  than  one  facility  in 
the  area  in  which  the  child  resides  that: 

(i)  Meets  the  requirements  for 
approval  under  §§  21.290  through 
21.298  (except  as  provided  by 
§  21.8286(b)), 

(ii)  Can  provide  the  training,  services 
and  other  supportive  assistance  the 
child's  individualized  written  plan  of 
vocational  rehabilitation  specifies,  and 

(iii)  Is  within  reasonable  commuting 
distance;  or 

(2)  The  child  wishes  to  train  at  a 
suitable  facility  in  another  area,  even 
though  a  suitable  facility  in  the  area 
where  the  child  lives  can  provide  the 
training.  In  considering  the  costs  of 
providing  training  in  this  case,  VA  will 
use  the  provisions  of  §  21.120  (except 
21.120(a)(3)),  §  21.370  (however,  the 
words  "under  §  21.282"  in 

§  21.370(b)(2)(iii)(B)  do  not  apply),  and 
§  21.372  in  a  manner  comparable  to  that 
for  veterans  under  the  38  U.S.C.  chapter 
31  program. 
(Authority:  38  U.S.C.  1804  (b).  (c)) 

(d)  Accessible  courses  not  locally 
available.  If  suitable  vocational  training 
courses  are  not  available  in  the  area  in 
which  the  child  lives,  or  if  they  are 
available  but  not  accessible  to  the  child, 
VA  may  make  other  arrangements.    . 
These  arrangements  may  include,  but 
are  not  limited  to: 

(1)  Transportation  of  the  child,  but 
not  the  child's  family,  personal  effects, 
or  household  belongings,  to  another  area 
where  necessary  services  are  available; 
or 

(2)  Use  of  an  individual  instructor  to 
provide  necessary  training  in  a  manner 
comparable  to  that  for  veterans  under 
the  38  U.S.C.  chapter  31  program,  as 
§21.146  describes. 

(Authority:  38  U.S.C.  1804  (b),  (c)) 

Evaluation  and  Improvement  of 
Vocational  Potential 

§  21 .81 40    Evaluation  and  improvement  of 
vocational  potential. 

(a)  General.  A  CP  or  VRC  may  use  the 
services  that  paragraph  (d)  of  this 
section  describes  to; 

(1)  Evaluate  vocational  training  and 
employment  potential; 

(2)  Provide  a  basis  for  planning: 
(i)  A  program  of  services  and 

assistance  to  improve  the  child's 
preparation  for  vocational  training  and 
employment:  or 

(ii)  A  vocational  training  program; 

(3)  Reevaluate  the  vocational  training 
feasibility  of  a  child  participating  in  a 
vocational  training  program;  and 


(4)  Remediate  deficiencies  in  the 
child's  basic  capabilities,  skills,  or 
knowledge  to  give  the  child  the  ability 
to  participate  in  vocational  training  or 
employment. 

(Authority:  38  U.S.C.  1804(b))  ^ 

(b)  Periods  when  evaluation  and 
improvement  services  may  be  provided. 
A  CP  or  VRC  may  authorize  the  services 
described  in  paragraph  (d)  of  this 
section,  except  those  in  paragraph  (d)(4) 
of  this  section,  for  delivery  during: 

(1)  An  initial  evaluation;  or 

(2)  Pursuit  of  a  vocational  training 
program. 

(Authority:  38  U.S.C.  1804(c)) 

(c)  Duration  of  services.  The  duration 
of  services  needed  to  improve 
vocational  training  and  employment 
potential,  furnished  on  a  full-time  basis 
either  as  a  preliminary  part  or  all  of  a 
vocational  training  program,  may  not 
exceed  9  months.  If  VA  furnishes  these 
services  on  a  less  than  full-time  basis, 
the  duration  will  be  for  the  period 
necessary,  but  may  not  exceed  the 
equivalent  of  9  months  of  full-time 
training. 

(Authority:  38  U.S.C.  1804(c)) 

(d)  Scope  of  services.  Evaluation  and 
improvement  services  include: 

(1)  Diagnostic  services; 

(2)  Personal  and  work  adjustment 
training; 

(3)  Referral  for  medical  care  and 
treatment  for  the  spina  bifida  or  related 
Conditions; 

(4)  Vocationally  oriented  independent 
Uving  services  indispensable  to 
pursuing  a  vocational  training  program; 

(5)  Language  training,  speech  and 
voice  correction,  training  in  ambulation, 
and  one-hand  typewriting; 

(6)  Orientation,  adjustment,  mobility 
and  related  services;  and 

(7)  Other  appropriate  services  to  assist 
the  child  in  functioning  in  the  proposed 
training  or  work  environment. 

(Authority:  38  U.S.C.  1804(c)) 

(e)  Applicability  of  chapter  31  rules 
on  special  rehabilitation  services.  The 
provisions  of  §  21.140  do  not  apply  to 
this  subpart.  Subject  to  the  provisions  of 
this  subpart,  the  following  provisions 
apply  to  the  vocational  training  program 
under  this  subpart  in  a  manner 
comparable  to  that  for  veterans  under 
the  38  U.S.C.  chapter  31  program; 

§  21.142  (a)  and  (b);  §  21.144;  §  21.146; 
§  21.148  (a)  and  (c);  §  21.150  other  than 
paragraph  (b);  §  21.152  other  than 
paragraph  (b);  §  21.154  other  than 
paragraph  (b);  and  §  21.156. 

(Authority:  38  U.S.C.  1804(c)) 


Supplies 
§21.8210    Supplies. 

(a)  Purpose  of  furnishing  supplies.  VA 
will  provide  the  child  with  the  supplies 
that  the  child  needs  to  pursue  training, 
to  obtain  and  maintain  employment, 
and  otherwise  to  achieve  the  goal  of  his 
or  her  vocational  training  program. 

(Authority:  38  U.S.C.  1804(c)) 

(b)  Types  of  supplies.  VA  may  provide 
books,  tools,  and  other  supplies  and 
equipment  that  VA  determines  are 
necessary  for  the  child's  vocational 
training  program  and  are  required  by 
similarly  circumstanced  veterans 
pursuing  such  training  under  38  U.S.C. 
chapter  31. 

(Authority:  38  U.S.C.  1804(c)) 

(c)  Periods  during  which  VA  may 
furnish  supplies.  VA  may  provide 
supplies  to  a  child  receiving: 

(1)  An  evaluation; 

(2)  Vocational  training,  services,  and 
assistance  to  reach  the  point  of 
employability;  or 

(3)  Employment  services. 
(Authority:  38  U.S.C.  1804(c)) 

(d)  Other  rules.  The  provisions  of 
§§  21.212  through  21.224  apply  to 
children  pursuing  a  vocational  training 
program  under  this  subpart  in  a 
comparable  manner  as  VA  provides 
supplies  to  veterans  under  38  U.S.C. 
chapter  31,  except  the  following 
portions: 

(1)  Section  21.216(a)(3)  pertaining  to 
special  modifications,  including 
automobile  adaptive  equipment; 

(2)  Section  21.220(a)(1)  pertaining  to 
advancements  from  the  revolving  fund 
loan; 

(3)  Section  21.222(b)(x)  pertaining  to 
discontinuance  from  an  independent 
living  services  program. 

(Authority:  38  U.S.C.  1804(c)) 

Program  Costs 

§  21.8260    Training,  services,  and 
assistance  costs. 

The  provisions  of  §  21.262  pertaining 
to  reimbursement  for  training  and  other 
program  costs  apply,  in  a  comparable 
manner  as  provided  under  the  38  U.S.C. 
chapter  31  program  for  veterans,  to 
payments  to  facilities,  vendors,  and 
other  providers  for  training,  supplies, 
and  other  services  they  deliver  under 
this  subpart. 

(Authority:  38  U.S.C.  1804(c)) 
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Vocational  Training  Program  Entrance, 
Termination,  and  Resources 

§  21 .8280    Effective  date  of  induction  Into  a 
vocational  training  program. 

Subject  to  the  limitations  in  §  21.8022, 
the  date  a  child  is  inducted  into  a 
vocational  training  program  will  be  the 
date  the  child  first  begins  to  receive 
training,  services,  or  assistance  under  an 
individualized  wTitten  plan  of 
vocational  rehabilitation. 

(Authority:  38  U.S.C.  1804  (c),  (d)) 

§  21 .8282    Termination  of  a  vocational 
training  program. 

A  case  manager  may  terminate  a 
child's  vocational  training  program  for 
cause,  including  lack  of  cooperation, 
failure  to  pursue  the  individualized 
written  plan  of  vocational  rehabilitation, 
fraud,  or  administrative  error.  A  child 
for  whom  a  vocational  goal  is 
reasonably  feasible  remains  eligible  for 
the  program  subject  to  the  rules  of  this 
subpart  unless  the  child's  eligibility  for 
or  entitlement  to  a  vocational  training 
program  under  this  subpart  resulted 
from  fraud  or  administrative  error. 

(a)  Fraud.  If  a  child  establishes 
eligibility  for  or  entitlement  to  benefits 
under  this  subpart  through  fraud,  VA 
will  terminate  the  award  of  vocational 
training  and  rehabilitation  as  of  the  date 
VA  first  began  to  pay  benefits. 

(b)  Administrative  error.  If  a  child 
who  is  not  entitled  to  benefits  under 
this  subpart  receives  those  benefits 
through  VA  administrative  error,  VA 
will  terminate  the  award  of  benefits  as 
of  the  first  day  of  the  calendar  month 
beginning  at  least  60  days  after  notifying 
the  child  of  the  proposed  termination. 
This  60-day  period  may  not  result  in  the 
entrance  of  the  child  into  a  new  quarter, 
semester,  or  other  term  of  training 
unless  VA  has  already  obligated 
payment  for  the  training. 

(c)  Lack  of  cooperation  or  failure  to 
pursue  individualized  v^itten  plan  of 
vocational  rehabilitation.  If  reasonable 
VR&C  efforts  to  motivate  a  child  do  not 
resolve  a  lack  of  cooperation  or  failure 
to  pursue  an  individualized  written 
plan  of  vocational  rehabilitation.  VA 
will  terminate  the  award  of  benefits  as 
of  the  first  day  of  the  calendar  month 
beginning  at  least  60  days  after  notifying 
the  child  of  the  proposed  termination. 
This  60-day  period  may  not  result  in  the 
entrance  of  the  child  into  a  new  quarter, 
semester,  or  other  term  of  training.  VA 
will  deobligate  payment  for  training  in 
the  new  quarter,  semester,  or  other  term 
of  training. 

(Authority:  38  U.S.C.  1804)  • 


§  21 .8284    Additional  vocational  training. 

VA  may  provide  an  additional  period 
of  training  or  services  under  a 
vocational  training  program  to  a  child 
who  has  completed  training  for  a 
vocational  goal  and/or  been  suitably 
employed  under  this  subpart,  if  the 
child  is  otherwise  eligible  and  has 
remaining  program  entitlement  as 
provided  in  §  21.8072(b).  only  under 
one  of  the  following  conditions: 

(a)  Current  facts,  including  any 
relevant  medical  findings,  establish  that 
the  child's  disability  has  worsened  to 
the  extent  that  he  or  she  can  no  longer 
perform  the  duties  of  the  occupation 
which  was  the  child's  vocational  goal 
under  this  subpart; 

(b)  The  occupation  that  was  the 
child's  vocational  goal  under  this 
subpart  is  now  unsuitable; 

(c)  The  vocational  training  program 
services  and  assistance  the  child 
originally  received  are  now  inadequate 
to  make  the  child  employable  in  the 
occupation  which  he  or  she  sought  to 
achieve; 

(d)  Experience  has  demonstrated  that 
VA  should  not  reasonably  have 
expected  employment  in  the  objective 
or  field  for  which  the  child  received 
vocational  training  program  ser\'ices 
and  assistance;  or 

(e)  Technological  change  that 
occurred  after  the  child  achieved  a 
vocational  goal  under  this  subpart  now 
prevents  the  child  from; 

(1)  Performing  the  duties  of  the 
occupation  for  which  VA  provided 
training,  services,  or  assistance,  or  in  a 
related  occupation;  or 

(2)  Securing  employment  in  the 
occupation  for  which  VA  provided 
training,  services,  or  assistance,  or  in  a 
related  occupation. 

(Authority:  38  U.S.C.  1804(c)) 

§21.8286    Training  resources. 

(a)  Applicable  38  U.S.C.  chapter  31 
resource  provisions.  The  provisions  of 
§21.146  and  §§  21.290  through  21.298 
apply  to  children  pursuing  a  vocational 
training  program  under  this  subpart  in 
a  comparable  manner  as  for  veterans 
under  the  38  U.S.C.  chapter  31  program, 
except  as  paragraph  (b)  of  this  section 
specifies. 

{Authority:  38  U.S.C.  1804(c)) 

(b)  Limitations.  The  provisions  of 

§  21.294(b)(l)(i)  and  (b)(l)(ii)  pertaining 
to  independent  living  services  do  not 
apply  to  this  subpart.  The  provisions  of 
§  21.294(b)(l)(iii)  pertaining  to 
authorization  of  independent  living 
services  as  a  part  of  an  individualized 
written  plan  of  vocational  rehabilitation 
apply  to  children  under  this  subpart  in 
a  comparable  manner  as  for  veterans 


under  the  38  U.S.C.  chapter  31  program 
only  to  the  extent  §  21.8050  allows. 

(Authority:  38  U.S.C.  1804(c)) 
Rate  of  Pursuit 

§21.8310    Rate  Of  pursuit 

(a)  General  requirements.  VA  will 
approve  a  child's  pursuit  of  a  vocational 
training  program  at  a  rate  consistent 
with  his  or  her  ability  to  successfully 
pursue  training,  considering: 

(1)  Effects  ofhis  or  her  disability; 

(2)  Family  responsibilities; 

(3)  Travel; 

(4)  Reasonable  adjustment  to  training; 
and 

(5)  Other  circumstances  affecting  the 
child's  ability  to  pursue  training. 

(Authority:  38  U.S.C.  1804(c)) 

fb)  Continuous  pursuit.  A  child 
should  pursue  a  program  of  vocational 
training  with  as  little  interruption  as 
necessary,  considering  the  factors  in 
paragraph  (a)  of  this  section. 

(Authority:  38  U.S.C.  1804(c)) 

(c)  Responsibility  for  determining  the 
rate  of  pursuit.  VR&C  staff  members  will 
consult  with  the  child  when 
determining  the  rate  and  continuity  of 
pursuit  of  a  vocational  training  program. 
These  staff  members  will  also  confer 
with  the  medical  consultant  and  the 
Vocational  Rehabilitation  Panel 
described  in  §§21.60  and  21.62,  as 
necessary.  This  rate  and  continuity  of 
pursuit  determination  will  occur  during 
development  of  the  individualized 
written  plan  of  vocational  rehabilitation, 
but  may  change  later,  as  necessary  to 
enable  the  child  to  complete  training. 
(Authority:  38  U.S.C.  1804(c)) 

(d)  Measurement  of  training  time 
used.  VA  will  measure  the  rate  of 
pursuit  in  a  comparable  manner  to  rate 
of  pursuit  measurement  under  §21.310 
for  veterans  under  the  38  U.S.C.  chapter 
31  program. 

(Authority:  38  U.S.C.  1804(c)) 
Authorization  of  Services 

§  21.8320    Auttiorization  of  services. 

The  provisions  of  §21.326,  pertaining 
to  the  commencement  and  termination 
dates  of  a  period  of  employment 
services,  apply  to  children  under  this 
subpsrt  in  a  manner  comparable  to  that 
provided  for  veterans  under  the  38 
U.S.C.  chapter  31  program.  References 
in  that  section  to  an  lEAP 
(individualized  employment  assistance 
plan)  should  be  considered  as  referring 
to  the  child's  individualized  written 
plan  of  vocational  rehabilitation  under 
this  subpart. 

(Authority:  38  U.S.C.  1804(c)) 
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Leaves  of  Absence 

§  21 .8340    Leaves  of  absence. 

(a)  Purpose  of  leave  of  absence.  The 
purpose  of  the  leave  system  is  to  enable 
the  child  to  maintain  his  or  her  status 
as  an  active  program  participant. 

(Authority:  38  U.S.C.  1804(c) 

(b)  Basis  for  leave  of  absence.  The 
VR&C  case  manager  may  grant  the  child 
leaves  of  absence  for  periods  during 
which  the  child  fails  to  pursue  a 
vocational  training  program.  For 
prolonged  periods  of  absence,  the  VR&C 
case  manager  may  approve  leaves  of 
absence  only  if  the  case  manager 
determines  the  child  is  unable  to  pursue 
a  vocational  training  program  through 
no  fault  of  the  child. 

(Authority;  38  U.S.C.  1804(c)) 

(c)  Effect  on  entitlement.  During  a 
leave  of  absence,  the  running  of  the 
basic  24-month  period  of  entitlement, 
plus  any  extensions  thereto,  shall  be 
suspended  until  the  child  resumes  the 
program. 

(Authority:  38  U.S.C.  1804(c)) 
Satisfactory  Conduct  and  Cooperation 

§  2 1 .8360    Satisfactory  conduct  and 
cooperation. 

The  provisions  for  satisfactory 
conduct  and  cooperation  in  §§21.362 
and  21.364,  except  as  otherwise 
provided  in  this  section,  apply  to 
children  under  this  subpart  in  a  manner 
comparable  to  the  way  they  apply  to 
veterans  under  the  38  U.S.C.  chapter  31 
program.  If  a  child  fails  to  meet  these 
requirements  for  satisfactory  conduct  or 
cooperation,  the  VR&C  case  manager 
will  terminate  the  child's  vocational 
training  program.  VA  will  not  grant  a 
child  reentrance  to  a  vocational  training 
program  unless  the  reasons  for 
unsatisfactory  conduct  or  cooperation 
have  been  removed. 

(Authority:  38  U.S.C.  1804(c)) 

Transportation  Services 

§  21 .8370    Authorization  of  transportation 
services. 

(a)  General.  VA  shall  authorize 
transportation  services  necessary  for  a 
child  to  pursue  a  vocational  training 
program.  The  sections  in  subpart  A  of 
this  part  that  are  referred  to  in  this 
paragraph  shall  apply  to  children  under 
this  subpart  in  a  manner  comparable  to 
the  way  they  apply  to  veterans  under 
the  38  U.S.C.  chapter  31  program. 
Transportation  services  include: 

(1)  Transportation  for  evaluation  or 
counseling  under  §  21.376; 

(2)  Intraregional  travel  under  §21.370 
(however,  the  v.'ords  "under  §  21.282" 


in  §  21.370(b)(2)(iii)(B)  do  not  apply) 
and  interregional  travel  imder  §  21.372; 

(3)  Special  transportation'^llowance 
under  §21.154;  and 

(4)  Commuting  to  and  from  training 
and  while  seeking  employment  under 
paragraphs  (c)  and  (d)  of  this  section. 

(Authority:  38  U.S.C.  1804(c)) 

(b)  Reimbursement.  For  transportation 
services  that  VA  authorizes,  VA  vidll 
normally  pay  in  arrears  and  in  the  same 
manner  as  tuition,  fees,  and  other 
services  under  this  program. 

(Authority:  38  U.S.C.  1804(c)) 

(c)  Transportation  payment.  VA  may 
pay  for  transportation  during  the  period 
of  vocational  training  and  the  first  3 
months  the  child  receives  employment 
services.  VA  may  reimburse  the  child's 
costs  of  commuting  to  and  from  training 
and  seeking  employment  if  he  or  she 
requests  this  assistance  and  VA 
determines,  after  careful  examination  of 
the  child's  situation  and  subject  to  the 
limitations  in  paragraph  (d)  of  this 
section,  that  the  child  would  be  unable 
to  pursue  training  or  employment 
without  this  assistance.  VA  may: 

(1)  Reimburse  the  facility  at  which  the 
child  is  training  if  the  facility  provided 
transportation  or  related  services; 

(2)  Reimburse  the  child  for  his  or  her 
actual  commuting  expense  if  the  child 
paid  for  the  transportation. 

(Authority:  38  U.S.C.  1804(c)) 

(d)  Limitations.  Payment  of 
commuting  exp>enses  may  not  be  made 
for  any  period  when  the  child: 

(1)  Is  gainfully  employed; 

(2)  Is  eligible  for,  and  entitled  to, 
payment  of  commuting  costs  through 
other  VA  and  non-VA  programs;  or 

(3)  Can  commute  to  school  with 
family,  friends,  or  fellow  students. 

(Authority:  38  U.S.C.  1804(c)) 

(e)  Amount  that  VA  may  pay.  VA  will 
reimburse  the  child  for  his  or  her. actual 
cost  of  transportation,  not  to  exceed  $70 
per  month.  VA  must  receive  supportive 
documentation  with  each  request  for 
reimbursement.  The  individualized 
written  plan  of  vocational  rehabilitation 
will  specify  whether  VA  will  pay 
monthly  or  at  a  longer  interval. 

(Authority:  38  U.S.C.  1804(c)) 

(f)  Nonduplication.  A  child  eligible 
for  reimbursement  of  transportation 
services  both  under  this  section  and 
under  §  21.154  will  receive  only  the 
benefit  under  §  21.154. 

(Authority:  38  U.S.C.  1804(c)) 


Additional  Applicable  Regulations 

§21.8380    Additional  applicable 
regulations. 

The  following  regulations  are 
applicable  to  children  in  this  program  in 
a  manner  comparable  to  that  provided 
for  veterans  under  the  38  U.S.C.  chapter 
31  program:  §  21.380,  21.412,  21.414 
(except  (c),  (d),  and  (e)).  21.420,  and 
21.430. 

(Authority:  38  U.S.C.  1804.  5112) 
Delegation  of  Authority 

§  21 .841 0    Delegation  of  autt>ority. 

The  Secretary  delegates  authority  for 
making  findings  and  decisions  under  38 
U.S.C.  1804  and  the  applicable 
regulations,  precedents,  and 
instructions  for  the  program  under  this 
subpart  to  the  Under  Secretary  for 
Benefits  and  to  VR&C  supervisory  or 
non-supervisory  staff  members. 

(Authority:  38  U.S.C.  512(a))  ^ 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AH91 

Veterans  Education:  Approval  of 
Correspondence  Programs  or  Courses 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  VA-administered  educational 
assistance  and  educational  benefits 
regulations  concerning  approval  of 
programs  of  education  pursued 
exclusively  by  correspondence  and  the 
correspondence  portion  of 
correspondence-residence  courses  for 
Department  of  Veterans  Affairs  (VA) 
training.  A  number  of  changes  would  be 
made  to  conform  to  statutory  changes. 
Also,  it  is  proposed  to  require  that  the 
educational  institution  offering  a 
correspondence  program  or  course 
certify  to  the  State  approving  agency 
(SAA)  that  at  least  50  percent  of  those 
pursuing  the  program  or  course  require 
6  months  or  more  to  complete  it  based 
on  the  6-monlh  period  immediately 
preceding  the  educational  institution's 
application  for  approval.  The 
certification  is  to  enable  the  SAA  to 
determine  whether  the  program  or 
course  meets  the  statutory  requirement 
that  at  least  50  percent  of  those  pursuing 
the  program  or  course  require  6  months 
or  more  to  complete  it.  The  regulations 
would  also  be  amended  to  expressly 
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provide  that  the  SAA  may  periodically 
review  the  program  or  course  approvals 
already  granted  and  that  this 
determination  would  be  based  on  the 
records  of  the  school  for  a  2-year  period 
reasonably  related  to  the  date  on  which 
such  review  is  conducted.  These 
periods  appear  to  be  appropriate  to 
determine  compliance  with  the 
statutory  requirements.  Further,  it  is 
proposed  to  remove,  due  to  the  deletion 
of  the  statutory  basis  for  its  adoption, 
the  requirement  that  the  program  or 
course  must  require  not  less  than  6 
hours  preparation  per  week  over  any  26- 
week  period  and  would  change  related 
requirements  for  SAAs.  In  addition,  this 
document  would  clarify  that  the 
provisions  concerning  enrollments  in 
the  program  or  course  apply  not  only  to 
eligible  veterans,  spouses,  and  surviving 
spouses,  but  also  to  reservists.  Other 
changes  would  be  made  for  purposes  of 
clarity.  This  document  also  requests 
comments  on  proposed  collections  of 
information  under  the  Paperwork 
Reduction  Act. 

DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 
ADDRESSES:  Mail  or  hand  deUver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AH91."  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT:  June 
C.  Schaeffer,  Assistant  Director  for 
Policy  and  Program  Administration, 
Education  Service,  Veterans  Benefits 
Administration,  202-273-7187. 
SUPPLEMENTARY  INFORMATION: 
Regulations  concerning  VA- 
administered  educational  assistance  and 
educational  benefits  are  set  forth  at  38 
CFR  part  21.  The  current  regulations 
regarding  programs  of  education 
pursued  exclusively  by  correspondence 
and  combined  correspondence- 
residence  courses  that  may  be  approved 
for  VA  training  are  set  forth  at  §  21.4256. 
The  current  regulations: 

•  Provide  for  approval  of  courses, 
whether  accredited  or  nonaccredited; 

•  Provide  that  the  school  offering  the 
course  must  certify  the  normal  time 
period  required  for  completion  of  the 
course; 

•  Provide  that  no  more  than  20 
percent  of  the  students  pursuing  the 
course  should  be  able  to  complete  the 


course  in  less  than  6  months  in  order  for 
the  course  to  be  certified  as  requiring  6 
months  or  more  to  complete,  and 
provide  that  this  determination  shall  be 
based  on  the  records  of  the  school  for 
the  2  immediately  preceding  years;  and 

•  Provide  that  the  course  must 
require  at  least  6  hours  of  preparation 
per  week  over  any  26-week  period. 

With  respect  to  payment  of  VA 
educational  assistance,  the  Veterans' 
Benefits  Improvement  Act  of  1994, 
Public  Law  103-446,  amended  statutory 
provisions  to  provide  that,  as  to 
programs  of  education  offered 
exclusively  by  correspondence  or  the 
correspondence  portion  of  a 
correspondence-residence  course,  only 
programs  or  courses  offered  by  an 
educational  institution  that  is  accredited 
may  be  approved;  and  negated  a  prior 
regulatory  requirement  providing  that 
the  normal  period  required  to  complete 
a  program  of  education  by 
correspondence  or  the  correspondence 
portion  of  a  combination 
correspondence-residence  course  may 
not  be  less  than  6  months  and  imposed 
the  requirement  that  at  least  50  percent 
of  those  pursuing  the  program  or  course 
shall  require  6  months  or  more  to 
complete  it.  The  regulations  at 
§§  21.4256  and  21.4279  would  be 
amended  to  reflect  these  statutory 
changes. 

Current  regulations  regarding  review 
of  an  application  for  a  new  program  or 
course  approval  provide  that  an  SAA   ' 
reviewing  the  application  must 
determine  whether  it  meets  the 
completion  requirements  based  on  the 
2-year  f)eriod  immediately  preceding 
the  educational  institution's  application 
for  approval.  It  is  proposed  to  change 
the  2-year  period  to  a  6-month  period. 
This  is  proposed  since  it  appears  that  a 
6-month  period  is  all  that  is  needed  to 
make  a  determination  under  the 
statutory  requirement  that  at  least  50 
percent  of  those  pursuing  the  program 
or  course  require  6  months  or  more  to 
complete  it.  VA  is  aware  that,  in  effect, 
this  would  require  that  a 
correspondence  program  or  course  be 
offered  for  at  least  6  months  before  it 
could  be  approved,  but  it  appears  that 
this  is  the  most  reasonable  choice 
available  to  the  Department. 

The  Department  considered,  for  the 
programs  and  courses  that  are  subject  to 
the  statutory  completion  requirement  of 
6  months  or  more,  allowing  the  SAA  to 
approve,  prior  to  the  end  of  6  months, 
programs  or  courses  that  had  never  been 
offered  before  and  to  evaluate  the 
completion  rate  after  sufficient  time  had 
elapsed.  If  the  completion  rate  were 
imsatisfactory,  approval  would  be 
withdrawn.  VA  decided  against  this 


alternative  because  such  an  approach 
could  allow  payments  to  be  made  to 
individuals  enrolled  in  courses  that 
subsequently  fail  to  meet  the  statutory 
requirement  and  thereby  cause 
overpayments. 

For  correspondence  course  approvals 
already  granted,  the  current  rule 
provides  that  the  determination  of  - 
whether  the  completion  requirement 
has  been  met  shall  be  based  on  the 
records  of  the  school  for  the  2 
immediately  preceding  years.  To  make 
explicit  in  §  21.4256  the  review  process 
that  VA  beheves  accords  with  the 
statutory  scheme  concerning  the 
responsibilities  of  SAAs,  it  is  proposed 
to  permit  SAAs  to  review  periodically 
correspondence  program  or  course 
approvals  already  granted  and  to 
determine  whether  the  completion 
requirement  was  met  by  examining  a 
prior  2-year  period  reasonably  related  to 
the  date  on  which  such  review  is 
conducted.  It  appears  that  a  2-year 
period  allows  for  a  review  of  data  over 
a  sufficiently  long  period  to  verify  that 
a  decision  to  continue  an  approval 
would  be  the  correct  one.  This  change 
would  allow  for  some  flexibility.  It 
appears  that  by  application  of  this  rule, 
ease  of  administration  would  be 
promoted  and  the  cost  of  data  provision 
for  the  reviews  may  be  reduced,  while 
retaining  an  appropriate  means  of 
determining  compliance  with  the 
statutory  approval  requirement.  Thus, 
this  proposal  would  retain  a  2-year 
jjeriod  for  review  of  approvals  already 
granted  but  would  reduce  to  6  months 
the  review  period  for  new  approvals. 

VA  proposes  to  remove  the  current 
regulatory  requirement  that  a 
correspondence  program  or  course  must 
require  at  least  6  hours  of  preparation 
per  week  over  any  26-week  period 
because  the  statutory  basis  for  its 
adoption  was  deleted  and  the  amended 
statute  does  not  include  such  a 
restriction. 

Currently,  section  21.4279  contains 
specific  rules  for  approval  of  courses 
that  are  offered  in  part  by 
correspondence  and  in  part  by 
residence.  Public  Law  103—446 
amended  the  governing  statute  so  that 
these  correspondence-residence  courses 
have  to  meet  the  same  approval  criteria 
as  courses  offered  exclusively  by 
correspondence.  The  provisions  of 
section  21.4279  would  be  amended  to 
conform  to  the  statute.  It  is  also 
proposed  that  these  courses  would  have 
to  meet  the  same  course  completion 
criteria  as  correspondence  programs, 
including  the  time  periods  during 
which  the  SAA  will  determine  whether 
course  completion  criteria  have  been 
met.  h  appears  that  it  would  be  prudent 
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to  adopt  the  same  rules  for  these  courses 
as  for  correspondence  courses  because 
the  rationale  for  correspondence  courses 
applies  equally  to  correspondence- 
residence  courses.  Furthermore,  it 
appears  that  approval  errors  would  be 
reduced  if  correspondence  programs 
and  correspondence-residence  courses 
had  to  meet  the  same  course  completion 
criteria,  including  the  time  period 
during  which  the  course  completion 
time  criteria  has  to  be  met. 

In  addition,  this  document  would 
clarify  that  the  provisions  concerning 
enrollments  in  correspondence  courses 
apply  not  only  to  eligible  veterans, 
spouses,  and  surviving  spouses,  but  also 
to  reservists.  Other  changes  also  would 
be  made  for  purposes  of  clarity. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520), 
collections  of  information  are  set  forth 
in  the  proposed  38  CFR  21.4256(a){l), 
21.4256(b)(3).  and  21.4279. 
Accordingly,  under  section  3507(d)  of 
the  Act,  VA  has  submitted  a  copy  of  this 
rulemaking  action  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review  of  the  proposed  collections  of 
information. 

OMB  assigns  control  numbers  to 
collections  of  information  it  approves. 
VA  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Comments  on  the  proposed 
collections  of  information  should  be 
submitted  to  the  Office  of  Management 
and  Budget.  Attention:  Desk  Officer  for 
the  Department  of  Veterans  Affairs, 
Office  of  Information  and  Regulatory 
Affairs.  Washington.  DC  20503,  with 
copies  to  the  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave..  NW.  Washington,  DC 
20420.  Comments  should  indicate  that 
they  are  submitted  in  response  to  "RIN 
2900- AH91." 

Title:  Certification  as  to  the 
Completion  Time  of  a  Correspondence 
Program  or  Course. 

Summary  of  collection  of  information: 
The  proposed  38  CFR  21.4256(a)(1) 
would  provide  that  before  an  SAA  could 
approve  a  program  of  education  offered 
by  correspondence  or  the 
correspondence  portion  of  a 
correspondence-residence  course,  the 
educational  institution  offering  the 
program  or  course  would  have  to  certify 
to  the  SAA  that  at  least  50  percent  of 
those  pursuing  the  program  or  course 
require  six  months  or  more  to  complete 
it.  The  proposed  rule  would  add  a 


provision  that  the  determination  of 
compliance  with  the  statutory 
requirement  that  at  least  50  percent  of 
those  pursuing  the  program  or  course 
require  6  months  or  more  to  complete  it 
must  be  based  on  the  experience  of 
students  who  completed  the  program  or 
course  during  the  6-month  period 
immediately  preceding  the  educational 
institution's  application  for  approval  of 
the  program  or  course.  The  proposed 
rule  also  would  permit  the  SAA  to 
review  periodically  the  record  of  an 
already  approved  program  or  course 
regarding  completion  time  by  examining 
a  prior  two-year  period  reasonably 
related  to  the  date  on  which  such    • 
review  is  conducted. 

The  provisions  of  the  proposed  38 
CFR  21.4279(a)  also  would  require  that 
a  program  of  education  could  be 
piu^ued  in  a  correspondence-residence 
course  only  if  the  course  met  the 
requirements  of  §  21.4256(a)  with 
respect  to  the  length  of  time  it  takes 
students  to  complete  the  course.  This  is 
a  restatement  of  statute,  except  that 
through  the  reference  to  §  21.4256(a)  the 
experience  of  the  students  in  the  course 
during  the  six-month  period 
immediately  preceding  the  educational 
institution's  application  for  approval  of 
the  course  would  be  required  to  be 
considered  by  the  SAA  when 
determining  whether  the  course  can  be 
approved. 

Description  of  need  for  information 
and  proposed  use  of  information:  VA 
contracts  with  various  agencies  of  the 
State  governments  to  approve  courses 
for  VA  training.  A  statute  requires  that 
a  program  of  education  pursued 
exclusively  by  correspondence  or  the 
correspondence  portion  of  a  combined 
correspondence-residence  course  may 
not  be  approved  unless  at  least  50 
percent  of  those  persons  pursuing  such 
a  program  or  course  take  six  months  or 
more  to  complete  it.  The  SAA  needs  this 
information  to  consider  approval  of 
such  programs  or  courses.  Although  VA 
occasionally  acts  as  an  SAA,  VA  is  not 
the  primary  user  of  this  information. 

Tne  States  would  collect  this 
information  when  an  educational 
^  institution  applies  for  approval  of  a  new 
correspondence  program  or  course.  The 
proposed  rule  would  also  give  States  the 
authority  to  periodically  review  the 
length  of  time  needed  to  complete  a 
previously  approved  correspondence 
program  or  course.  VA  believes  that  this 
collection  of  information  would  be 
annual  or  less  fretjuently. 

Description  of  likely  respondents: 
Educational  institutions  that  offer 
correspondence  programs  or  courses  or 
combined  correspondence- residence 
courses  and  that  wish  to  have  those 


programs  or  courses  approved  for  VA 
training. 
Estimated  number  of  respondents:  11. 
Estimated  frequency  of  responses: 
Annually.  Some  educational  institutions 
would  have  to  supply  the  information 
several  times  a  yeaf  as  they  develop  new 
programs  or  courses  or  as  the  SAA 
verifies  compliance  with  the  rule  for 
programs  or  courses  already  approved. 
Others  would  supply  the  information 
less  frequently  than  annually  if  they 
develop  new  programs  or  courses  less 
frequently.  VA  estimates  that  the 
average  frequency  would  be  annually. 

Estimated  average  burden  per 
collection:  3.27  hours. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  36  hours.  VA 
estimates  that  there  would  be  no 
additional  recordkeeping  burden 
imposed.  Officials  of  schools  have 
records  of  when  the  first  lesson  in  a 
correspondence  course  is  sent  to  a 
student  and  when  the  last  lesson  was 
received.  Hence,  the  officials  have 
records  showing  how  long  it  took  a 
student  to  complete  the  course  or 
program.  Usually  these  records  are 
stored  electronically.  Therefore,  VA 
estimates  that  there  would  be  no 
additional  recordkeeping  burden 
imposed  by  the  adoption  of  this 
proposed  rule.  As  indicated  above,  VA 
anticipates  that  this  information  would 
have  to  be  supplied  to  an  SAA  by  an 
educational  institution  an  average  of 
annually.  VA  estimates  that  to  do  a 
search  by  computer  to  determine 
whether  50  percent  of  the  students  over 
either  a  6-month  or  a  2-year  period  took 
6  months  or  more  to  complete  a  program 
or  course  and  then  to  file  such  a  report 
with  the  SAA  would  take  3.27  hours. 
This  estimate  is  based  on  informal 
discussions  with  officials  of  educational 
institutions  that  offer  courses  or 
programs  by  correspondence.  The 
estimated  annual  reporting  burden  is  36 
hours. 

Title:  Affirmation  of  Enrollment 
Agreement. 

Summary  of  collection  of  information: 
The  provisions  of  the  proposed  38  CFR 
21.4256(b)(3)  would  restate  a  statutory 
provision  found  in  38  U.S.C.  3686(b). 
The  statute  requires  that  an  individual 
pursuing  a  correspondence  course  must 
submit  to  VA  a  written  affirmation  of 
the  enrollment  agreement  between  the 
individual  and  the  educational 
institution  offering  the  course.  If  VA 
does  not  receive  this  written 
affirmation,  the  enrollment  agreement  is 
not  effective,  and  VA  may  not  award 
educational  assistance  to  the  individual. 

Description  of  need  for  information 
and  proposed  use  of  information:  This 
statutory  provision  provides  a  consumer 
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protection  because,  in  efi^ect,  it  provides 
a  10-day  period  when  the  individual 
can  consider  whether  he  or  she  actually 
wishes  to  enroll  in  the  correspondence 
course.  If  the  individual  does  not  wish 
to  enroll,  he  or  she  merely  does  not  send 
in  an  affirmation  to  VA.  Consequently, 
the  use  this  information  has  for  VA  is 
to  provide  evidence  that  the  individual 
has  carefully  considered  the  step  he  or 
she  is  taking  in  enrolling  and  to  enable 
VA  to  comply  with  a  statutory 
prerequisite  for  the  awarding  of 
educational  assistance  for  pursuit  of  a 
correspondence  course. 

Description  of  likely  respondents: 
Individuals  who  enroll  in 
correspondence  courses  and  who  wish 
to  receive  educational  assistance  from 
VA. 

Estimated  number  of  respondents: 
3500  per  year. 

Estimated  frequency  of  responses: 
Once,  upon  enrollment  in  a 
correspondence  course. 

Estimated  average  burden  per 
collection:  5  minutes. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  292  hours.  VA 
estimates  that  there  would  be  no 
additional  recordkeeping  burden 
imposed.  Individuals  are  not  required  to 
keep  a  record  of  the  fact  that  they  have 
sent  in  a  written  affirmation  to  VA, 
although,  of  course,  they  may  choose  to 
do  so.  As  indicated  above,  VA 
anticipates  that  this  information  would 
have  to  be  supplied  once  upon 
enrollment  in  a  correspondence  course. 
In  recent  years,  an  average  of  3500 
students  per  year  have  enrolled  in  such 
courses  in  all  the  educational  programs 
VA  administers.  VA  estimates  that  it 
would  take  each  individual  an  average 
of  5  minutes  to  sign  an  affirmation  and 
mail  it  to  VA.  3500  x  .083  =  291.67 
hours,  which  rounded  gives  the  estimate 
of  292  hours. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  vaHdity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 

The  Secretary  of  Veterans  Affairs 
certifies  that  the  adoption  of  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601-612.  Although  it  is 
possible  that  small  entities  could  be 
among  the  educational  institutions 
affected  by  this  rulemaking,  the 
adoption  of  this  proposed  rule  would 
have  only  a  minuscule  effect  on  any 
educational  institution.  Pursuant  to  5 
U.S.C.  605(b),  this  proposed  rule, 
therefore,  is  exempt  from  the  initial  and 
final  regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

(The  Catalog  of  Federal  Domestic  Assistance 
numbers  for  programs  affected  by  this 
proposed  rule  are  64.117,  64.120.  and  64.124. 
This  proposed  rule  will  also  affect  the 
Montgomery  GI  Bill — Selected  Reserve 
program,  for  which  there  is  no  Catalog  of 
Federal  Domestic  Assistance  number.) 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Claims.  Colleges  and  universities. 
Conflict  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education.  Grant 
programs-veterans.  Health  care.  Loan 
programs-education,  Loan  programs- 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements.  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  23, 1997. 
Jesse  Brown, 

Secretory  of  Vetemns  Affairs. 

For  the  reasons  set  out  above,  38  CFR 
part  21  (subpart  D)  is  proposed  to  be 
amended  as  set  forth  below. 


PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D— Administration  of 
Educational  Assistance  Programs 

1.  The  authority  citation  for  part  21, 
subpart  D,  is  revised  to  read  as  follows: 

Authority:  10  U.S.C.  ch.  1606;  38  U.S.C. 
501(a),  chs.  30.  32.  34,  35,  36,  unless 
otherwise  noted. 

2.  Section  21.4256  is  revised  to  read 
as  follows: 

§  21 .4256    Correspondence  programs  and 
courses. 

(a)  Approval  of  correspondence 
programs  and  courses.  (1)  An 
educational  institution  desiring  to  enroll 
veterans  under  38  U.S.C.  chapter  30  or 
32.  spouses  and/or  surviving  spouses 
under  38  U.S.C.  chapter  35,  and/or 
reservists  under  10  U.S.C.  chapter  1606 
in  a  program  of  education  to  be  pursued 
exclusively  by  correspondence,  or  in  the 
correspondence  portion  of  a 
combination  correspondence-residence 
course,  may  have  the  program  or  course 
approved  only  when  the  educational 
institution  meets  the  requirements  of 
§§  21.4252(e),  21.4253,  and  21.4279,  as 
applicable. 

(Authority:  38  U.S.C.  3672(e)) 

(2)  The  application  of  an  educational 
institution  for  approval  of  a  program  of 
education  to  be  pursued  exclusively  by 
correspondence  or  the  correspondence 
portion  of  a  combined  correspondence- 
residence  course  must  demonstrate  that 
the  program  or  course  is  satisfactory  in 
all  elements.  The  educational  institution 
must  certify  to  the  State  approving 
agency  that  at  least  50  percent  of  those 
pursuing  the  program  or  course  require 
6  months  or  more  to  complete  it.  For 
applications  for  approval  that  are 
pending  approval  by  the  State 
approving  agency  on  February  2,  1995, 
and  for  applications  received  by  the 
State  approving  agency  after  that  date, 
the  required  certification  shall  be  based 
on  the  experience  of  students  who 
completed  the  program  or  course  during 
the  6-month  period  immediately 
preceding  the  educational  institution's 
application  for  approval. 

(Authority:  38  U.S.C.  3672(e)) 

(3)  State  approving  agencies  have  the 
authority  to  review  periodically  the 
length  of  time  needed  to  complete  each 
approved  correspondence  program  or 
approved  correspondence-residence 
course  in  order  to  determine  whether 
the  program  or  course  should  continue 
to  be  approved.  In  implementing  this 
authority,  a  State  approving  agency  will 
examine  the  results  over  a  prior  2-year 


35468 


Federal  Register  /  Vol.  62.  No.  126  /  Tuesday.  July  1,  1997  /  Proposed  Rules 


period  reasonably  related  to  the  date  on 
which  such  a  review  is  conducted. 

(Authority:  38  U.S.C.  3672(e)) 

(b)  Enrollment  agreement.  (1)  An 
educational  institution  offering  a 
program  of  education  to  be  pursued 
exclusively  by  correspondence  must 
enter  into  an  enrollment  agreement  with 
the  veteran,  spouse,  surviving  spouse,  or 
reservist  who  wishes  to  receive 
educational  assistance  from  VA  while 
pursuing  the  program.  The  enrollment 
agreement  shall  disclose  fully  the 
obligations  of  the  institution  and  the 
veteran,  spouse,  surviving  spouse,  or 
reservist,  and  shall  display  in  a 
prominent  place  on  the  agreement  the 
conditions  for  affirmance,  termination, 
refund,  and  payment  of  the  educational 
assistance  by  VA. 

(Authority:  10  U.S.C  16136(b);  38  U.S.C 
3686(a)(1),  3686(b)) 

(2)  A  copy  of  the  agreement  shall  be 
given  to  the  veteran,  spouse,  surviving 
spouse,  or  reservist  when  it  is  signed. 

(Authority:  10  U.S  C  16136(b);  38  U.S.C 
3686(b)) 

(3)  The  agreement  shall  not  be 
effective  unless  the  veteran,  spouse, 
surviving  spouse,  or  reservist  after  the 
expiration  of  10  days  after  the 
agreement  is  signed,  shall  have  signed 
and  submitted  to  VA  a  written 
statement,  with  a  signed  copy  to  the 
institution,  specifically  affirming  the 
agreement. 

(Authority;  10  U.S.C  16136(b);  38  U.S.C 
3686(b]) 

(c)  Mandatory  refund  policy.  (1)  Upon 
notification  of  the  educational 
institution  by  the  veteran,  spouse, 
surviving  spouse,  or  reservist  of  an 
intention  not  to  affirm  the  enrollment 
agreement,  any  fees  paid  by  the 
individual  shall  be  returned  promptly  in 
full  to  him  or  her. 

(Authority;  10  U.S.C  16136(b);  38  U.S.C. 
3686(c)) 

(2)  Upon  termination  of  enrollment 
under  an  affirmed  enrollment  agreement 
for  training  in  the  accredited  course  by 
the  veteran,  spouse,  surviving  spouse,  or 
reservist,  without  having  completed  any 
lessons,  a  registration  fee  not  in  excess 
of  10  percent  of  the  tuition  for  the 
course  or  $50,  whichever  is  less,  may  be 
charged  him  or  her.  When  the 
individual  terminates  the  agreement 
after  completion  of  less  than  25  percent 
of  the  lessons  of  the  course,  the 
institution  may  retain  the  registration 
fee  plus  25  percent  of  the  tuition.  When 
the  individual  terminates  the  agreement 
after  completing  25  percent  but  less 
than  50  percent  of  the  lessons,  the 
institution  may  retain  the  registration 


fee  plus  50  percent  of  the  tuition  for  the 
course.  If  50  percent  or  more  of  the 
lessons  are  completed,  no  refund  of 
tuition  is  required. 

(Authority:  10  U.S.C.  16136(b);  38  U.S.C 
3686(c)) 

(3)  Where  the  school  either  has  or 
adopts  an  established  policy  for  the 
refund  of  the  unused  portion  of  tuition, 
fees,  and  other  charges  subject  to 
proration,  which  is  more  favorable  to 
the  veteran,  spouse,  surviving  spouse,  or 
reservist  than  the  pro  rata  basis  as     . 
provided  in  paragraph  (b)(2)  of  this 
section,  such  established  policy  will  be 
applicable. 

(Authority:  10  U.S.C.  16136(b);  38  U.SC 
3686(c)) 

(4)  Any  institution  that  fails  to 
forward  any  refund  due  to  the  veteran, 
spouse,  surviving  spouse,  or  reservist 
within  40  days  after  receipt  of  a  notice 
of  termination  or  disaffirmance,  shall  be 
deemed,  prima  facie,  to  have  failed  to 
make  a  prompt  refund  as  required  by 
this  section. 

(Authority:  10  U.S.C  16136(b);  38  U.S.C 
3686(c)) 

3.  In  §  21.4279,  paragraph  (a) 
introductory  text  and  paragraph  (a)(4) 
are  revised,  and  paragraph  (a)(5)  is 
added,  to  read  as  follows: 

§  21 .4279    Combination  correspondence- 
residence  program. 

(a)  Requirements  for  pursuit.  A 
program  of  education  may  be  pursued 
partly  in  residence  and  partly  by 
correspondence  for  the  attainment  of  a 
predetermined  and  identified  objective 
under  the  following  conditions: 

•  •        •        •        • 

(4)  The  educational  institution 
offering  the  course  is  accredited  by  an 
agency  recognized  by  the  Secretary  of 
Education;  and 

(5)  The  State  approving  agency  has 
approved  the  correspondence-residence 
course  and  has  verified  compliance  with 
the  requirement  of  38  U.S.C.  3672(e) 
and  §  21.4256(a)  that  at  least  50  percent 
of  those  pursuing  the  correspondence- 
residence  course  require  6  months  or 
more  to  complete  it. 

(Authority:  38  U.S.C.  3672(e)) 

•  •         •         *         * 

IFR  Doc.  97-17216  Filed  6-30-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[Docket  No.  970527125-7125-01;  I.D. 
032797B] 

RIN  0648-AJ95 

Magnuson  Act  Provisions; 
Appointment  of  Regional  Fishery 
Management  Council  Members 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTJON:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  amend  the  regulations  governing 
the  nomination  and  appointment  of 
members  of  regional  fishery 
management  councils  to  establish  the 
procedures  applicable  to  the  nomination 
and  appointment  to  the  Pacific  Fishery 
Management  Council  of  a  representative 
of  an  Indian  tribe  with  federally 
recognized  fishing  rights  from 
California,  Oregon,  Washington,  or 
Idaho.  The  purpose  of  this  rule  is  to 
implement  certain  sections  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  as  amended  by 
the  Sustainable  Fisheries  Act  (SFA) 
which  require  such  an  appointment. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  July  31, 
1997. 

ADDRESSES:  Comments  should  be  sent  to 
Mr.  Will  Stelle,  Jr.,  Administrator, 
Northwest  Region.  NMFS,  7600  Sand 
Point  Way  NE.,  BIN  C15700,  Seattle, 
WA  98115-0070;  or  to  Mr.  William 
Hogarth,  Acting  Administrator, 
Southwest  Region,  NMFS.  501  West 
Ocean  Boulevard,  Suite  4200,  Long 
Beach.  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6142 
or  Rodney  Mclnnis  at  310-980-4040. 
SUPPLEMENTARY  INFORMATION:  On 
Octoberll.  1996,  President  Clinton 
signed  into  law  the  SFA  which 
amended  the  Magnuson-Stevens  Act. 
The  SFA  added  a  seat  on  the  Pacific 
Fishery  Management  Council  (Pacific 
Council)  exclusively  for  a  representative 
of  an  Indian  tribe  with  federally 
recognized  fishing  rights  from 
California,  Oregon,  Washington,  or 
Idaho.  Specifically,  section  302(b)(5)(A) 
of  the  Magnuson-Stevens  Act  requires 
that: 
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The  Secretary  shall  appoint  to  the  Pacific 
Council  one  representative  of  an  Indian  tribe 
with  Federally  recognized  fishing  rights  from 
California.  Oregon,  Washington,  or  Idaho 
from  a  list  of  not  less  than  3  individuals 
submitted  by  the  tribal  governments,  The 
Secretary,  in  consultation  with  the  Secretary 
of  the  Interior  and  tribal  governments,  shall 
establish  by  regulation  the  procedure  for 
submitting  a  list  under  this  subparagraph. 

Sections  302(b)(5)(B)(i).  (ii),  and  (iii) 
of  the  Magnuson-Stevens  Act  require 
that  representation  be  rotated  among  the 
tribes  taking  into  consideration  the 
qualifications  of  the  individuals  on  the 
list,  the  various  rights  of  the  Indian 
tribes  involved  and  judicial  cases  that 
set  out  how  those  rights  are  to  be 
exercised,  and  the  geographic  area  in 
which  the  tribe  of  the  representative  is 
located.  Finally,  section  302(b)(5)(C) 
requires  that  "a  vacancy  occurring  prior 
to  the  expiration  of  any  term  *  *  *  be 
filled  in  the  same  maimer  as  set  out  in 
subparagraphs  (A)  and  (B),  except  that 
the  Secretary  may  use  the  list  from 
which  the  vacating  representative  was 
chosen." 

Having  consulted  with  the  Secretary 
of  the  Interior  and  the  tribal 
governments.  NMFS  proposes  to  consult 
with  and  rely  on  the  advice  of  the 
Bureau  of  Indian  Affairs,  Department  of 
the  Interior,  in  determining  from  which 
Indian  tribes  to  solicit  nominations  for 
the  Council  seat.  By  statute.  NMFS  must 
solicit  nominees  only  from  those  Indian 
tribes  with  federally  recognized  fishing 
rights  from  (Dalifomia,  Oregon, 
Washington,  or  Idaho  NMFS  proposes 
to  solicit  nominees  who  are 
knowledgeable  and  experienced 
regarding  the  fishery  resources  affected 
by  the  recommendations  of  the  Pacific 
Council.  NMFS  proposes  to  solicit 
nominations  in  writing  from  each  tribal 
government  to  produce  a  list  of  not  less 
than  three  individuals  from  which  the 
Secretary  cf  Commerce  (Secretary)  will 
appoint  one  individual  to  the  Pacific 
Council  for  a  term  of  3  years.  Since  this 
new  Council  seat  is  specifically  for  a 
tribal  representative,  NMFS  proposes 
that  prior  service  on  the  Council  in  a 
different  capacity  will  not  disqualify  a 
nominee  proposed  by  a  tribal 
government,  NMFS  proposes  that  if  any 
tribal  representative  appointed  to  the 
Council  vacates  the  Council  seat  prior  to 
the  expiration  of  any  term,  the  Secretary 
may  appoint  a  replacement  for  the 
remainder  of  the  vacant  term  from  the 
original  list  of  nominees  or  may  solicit 
a  new  set  of  nominees  following  the 
process  described  above.  NMFS 
proposes  that  no  tribal  representative 
may  serve  more  than  three  consecutive 
terms  in  the  Indian  tribal  seat. 


As  required  by  statute,  the  Secretary 
will  rotate  the  appointment  of  a  tribal 
representative  to  the  Pacific  Council 
among  the  tribes,  taking  into 
consideration  the  qualifications  of  the 
individuals  nominated,  the  various 
rights  of  the  Indian  tribes  involved  and 
judicial  ca.ses  that  set  out  how  those 
rights  are  to  be  exercised,  and  the 
geographic  area  in  which  the  tribe  of  the 
representative  is  located.  Because 
numerous  California.  Oregon, 
Washington,  and  Idaho  Indian  tribes 
have  federally  recognized  fishing  rights 
that  are  potentially  affected  by  actions 
of  the  Pacific  Council,  there  is  the 
potential  for.a  large  number  of 
nominations,  which  may  slow  the 
process  of  appointing  a  single 
representative.  NMFS  encourages 
coordination  among  the  tribes  in  order 
to  nominate  in  total  a  limited  number  of 
qualified  individuals.  By  having  fewer 
individuals  nominated,  adequate  time  is 
assured  to  consider  each  nominee's 
qualifications  and  ensure  the  timely 
appointment  of  an  individual  to  the 
Pacific  Council  seat. 

Because  this  rule  is  a  rule  of  agency 
organization  and  practice,  under  5 
U.S.C.  553{b)(A),  it  may  be  issued 
without  prior  notice  and  opportunity  for 
public  comment.  Nevertheless.  NMFS  is 
voluntarily  soliciting  comments  on  this 
rule  and  will  consider  all  such 
comments  received  within  30  days 
following  publication  of  this  proposed 
rule.  NMFS  is  especially  interested  in 
receiving  comments  from  potentially 
affected  Indian  tribes. 

Classification 

This  proposed  rule  initially  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866, 

Because  prior  notice  and  opportunity 
for  public  comment  is  not  required  for 
this  rule  by  5  U.S.C.  553  or  by  any  other 
law,  under  5  U.S.C.  603(a)  and  6d4(a)  it 
is  not  subject  to  the  analytical 
requirements  of  the  Regulatory 
Flexibilitv  Act. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to 
penalty  for  failure  to  comply  with  a 
collection-of-information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection-of-information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (0MB)  control  number. 

This  proposed  rule  contains  a 
collection-of-information  requirement 
subject  to  the  PRA  and  which  has  been 
submitted  to  0MB  for  approval.  The 
public  reporting  burden  for  Indian  tribal 
governments'  nominations  for  council 
appointments  are  estimated  to  average 


120  hours  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection-of-information. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection-of-information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agencv.  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  coUection-of-mformation;  (c) 
ways  to  enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection-of-information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  on  these  or 
any  other  aspects  of  the  collection-of- 
information  to  the  NMFS  Northwest  or 
Southwest  Regional  Administrators  at 
the  ADDRESSES  above,  and  to  OMB  at 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 

List  of  Subjects  in  50  CFR  Part  600 

Fisheries,  Fishing, 

Dated:  lune  24,  1997, 
Charles  Karnella. 

Acting  Assistant  Administrator  for  Fisheries, 
National  Marine  Fislieries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  600  is  proposed 
to  be  amended  as  follows: 

PART  600— MAGNUSON  ACT 
PROVISIONS 

1.  The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  5  U.SC  561  and  16  U.S.C  1801 
et  seq. 

2.  In  §  600.215.  the  introductory  text 
is  removed;  paragraphs  (a)  through  (g) 
are  redesignated  as  paragraphs  (a)(1) 
through  (a)(7)  respectively;  former 
paragraphs  (c)(1)  through  (c)(6)  are 
redesignated  as  paragraphs  (a)(3)(i) 
through  (a)(3)(vi)  respectively:  former 
paragraphs  (f)(1)  and  (f){2)  are 
redesignated  (a)(6)(i)  and  (a)(6)(ii) 
respectively;  former  paragraphs  (g)(1) 
through  (g)(6)  are  redesignated  (a)(7)(i) 
through  (a)(7)(vi)  respectively;  and 
paragraphs  (a)  introductory  text  and  (b) 
are  added  to  read  as  follows: 

§600.215    Appointments. 

***** 

(a)  Members  appointed  from 
Governors'  lists.  "This  paragraph  applies 
to  council  members  selected  bv  the 
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Secretary'  from  lists  submitted  by 
Governors  pursuant  to  section 
302(b){2)(C)  of  the  Magnuson-Stevens 

Act. 

*        •        •        *        • 

(b)  Tribal  member.  This  paragraph 
applies  to  the  selection  of  the  Pacific 
Fishery  Management  Council's  tribal 
member  as  required  by  section  302(b)(5) 
of  the  Magnuson-Stevens  Act. 

(1)  The  Secretary  shall  appoint  to  the 
Pacific  Fisherv  Management  Council 
one  representative  of  an  Indian  tribe 
with  federally  recognized  fishing  rights 
from  California.  Oregon.  Washington,  or 
Idaho  from  a  list  of  not  less  than  three 
individuals  submitted  by  the  tribal 
Crovemments. 

(2)  The  Secretary  shall  solicit 
nominations  of  individuals  for  the  list 
referred  to  in  paragraph  (b)(1)  of  this 
section  onlv  from  those  Indian  tribes 
with  federally  recognized  fishing  rights 
from  California,  Oregon,  Washington,  or 


Idaho.  The  Secretary  will  consult  with 
the  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  to  determine 
which  Indian  tribes  may  submit 
nominations. 

(3)  To  assist  in  assessing  the 
qualifications  of  each  nominee,  each 
tribal  government  must  furnish  to  the 
NMFS  Office  of  Sustainable  Fisheries  a 
current  resume,  or  equivalent, 
describing  the  nominee's  qualifications 
with  emphasis  on  knowledge  and 
experience  related  to  the  fishery 
resources  affected  by  recommendations 
of  the  Pacific  Council.  F*rior  service  on 
the  Coimcil  in  a  different  capacity  will 
not  disqualify  nominees  proposed  by 
tribal  governments. 

(4)  Nominations  must  be  provided  to 
NMFS  by  March  15  of  the  year  in  which 
the  term  of  the  current  tribal  member 
expires. 


(5)  The  Secretary  shall  rotate  the 
appointment  among  the  tribes  taking 
into  consideration: 

(i)  The  qualifications  of  the 
individuals  on  the  list  referred  to  in 
paragraph  (b)(1)  of  this  section. 

(ii)  The  various  rights  of  the  Indian 
tribes  involved  and  judicial  cases  that 
set  out  how  those  rights  are  to  be 
exercised. 

(iii)  The  geographic  area  in  which  the 
tribe  of  the  representative  is  located. 

(iv)  No  tribal  representative  shall 
serve  more  than  three  consecutive  terms 
in  the  Indian  tribal  seat. 

(6)  Any  vacancy  occurring  prior  to  the 
expiration  of  any  term  shall  be  filled  in 
the  same  manner  as  described  above 
except  that  the  Secretary  may  use  the 
list  referred  to  in  paragraph  (b)(1)  of  this 
section  from  which  the  vacating 
member  was  chosen. 

[FR  Doc.  97-16955  Filed  6-30-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Public  Briefings  on  Development  of  a 
U.S.  Action  Plan  on  Food  Security 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that  a 
public  meeting  regarding  development 
of  a  U.S.  Action  Plan  on  Food  Security 
will  take  place  on  July  21.  Individual 
comments  will  be  invited  on  specific 
actions  which  should  be  considered  in 
the  subsequent  drafting  of  mini-papers 
on  each  of  the  topic  areas  listed  below. 
Meetings  will  also  be  held  September  23 
and  24  to  brief  the  public  on  the  draft 
mini-papers,  to  respond  to  questions 
and  receive  reactions.  The  purpose  of 
these  meetings  is  to  facilitate  public 
participation  in  the  process  of 
developing  the  U.S.  Action  Plan  on 
Food  Security. 

DATES:  The  meeting  will  be  held  on  July 
21,  1:00-5:00  p.m.,  and  September  23  ' 
(domestic  topics)  and  24  (international 
topics),  9  a.m.  to  4  p.m.,  all  in  Room 
107A,  Administration  Building,  U.S. 
Department  of  Agriculture  in 
Washington,  D.C. 
SUPPLEMENTARY  INFORMATION:  The 
meetings  are  open  to  the  public. 
Inquiries  may  be  directed  to  the  Office 
of  the  National  Food  Security 
Coordinator,  Foreign  Agricultural 
Service,  Room  3008  South  Building, 
U.S.  Department  of  Agricultural,  14th 
and  Independence  Ave.  SW, 
Washington,  D.C.  10250,  telephone 
(202)  690-0776  or  fax  (202)  720-6103. 
The  topic  clusters  are  as  follows: 

Combined  International/Domestic 
Topics 

1.  Promote  Awareness,  Education,  and 
Involvement  in  Food  Security  and  an 
Understanding  of  Root  Causes  of  Food 
Insecurity;  Strengthen  Nutrition 


Education  and  Build  Food  Security 
Skills  Domesticallv 

2.  Human  Rights  as  a  Framework  for 
Food  Security 

Priority  Domestic  Topics 

Themes 

Create  and  Sustain  Partnerships  and 

Networks 
Develop  Community-Based  Strategies 

for  Achieving  Food  Security 

3.  Monitor  Food  Security  and 
Nutritional  Status 

4.  Research  and  Evaluation 

5.  Food  Access  for  All  (including 
maintaining  an  effective  food  security 
safety  net) 

6.  Household  Economic  Security 
(including  identifying  and  reducing 
barriers) 

7.  Sustainable  Agriculture  and 
Environment 

8.  Safe,  Nutritious  and  Affordable  Food 
and  Water 

Priority  International  Topics 

9.  Measuring  Hunger  and  Mapping  Risk 

10.  Appropriate  Research,  Education, 
and  Extension  for  Food  Production 
and  Food  Systems  Economically, 
Environmentally  and  Socially 
Sustainable  Agriculture 

11.  Prioritize  the  Allocation  of  Foreign 
Assistance  to  Promote  Food  Security 
Health,  Nutrition,  and  Population 
Stabilization 

The  Role  of  Women 

12.  Trade,  Food  Distribution,  and 
Economic  Policy 

13.  Food  Aid  to  Promote  Food  Security 

14.  Maximizing  and  Targeting  Resources 
Additional  information  is  available  on 

the  FAS  home  page,  (http;// 
w-ww.fas.usda.gov/icd/summit/ 
summit.html)  or  by  calling  (202)  690- 
0776. 

Signed  in  Washington.  D.C.  )une  25.  1997. 

Christopher  E.  Goldthwait, 

Acting  Administrator,  Foreign  Agricultural 
Service. 

[FR  Doc.  97-17169  Filed  6-30-97;  8:45  ami 

BILUNG  CODE  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Establishment  of  Homochitto  Purchase 
Unit 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  establishment  of 
Homochitto  Purchase  Unit 

SUMMARY:  The  Deputy  Under  Secretary 
of  Agriculture  created  the  67-acre 
Homochitto  Purchase  Unit  in  Franklin 
County,  Mississippi.  A  copy  of  the 
establishment  document,  which 
includes  the  legal  description  of  the 
lands  within  the  purchase  unit,  appears 
at  the  end  of  this  notice. 

EFFECTIVE  DATE:  Establishment  of  this 
purchase  unit  was  effective  May  1, 

1997 

ADDRESSES:  A  copy  of  the  map  depicting 
the  land  within  the  purchase  unit  is  on 
file  and  available  for  inspection  in  the 
Office  of  the  Director,  Lands  Staff,  201 
14th  Street,  S.W.,  Washington,  D.C. 
20250. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Craven,  Lands  Staff.  Forest  Ser\'ice, 
USDA,  P.O.  Box  96090.  Washington, 
D.C.  20090-6090.  telephone  (202)  205- 
1248. 

Dated:  June  20,  1997. 

lanice  H.  McDougle, 

Associate  Deputy  Chief,  National  Forest 
System. 

Homochitto  Purchase  Unit,  Franklin 
County,  Mississippi 

Pursuant  to  the  Secretary  of 
Agriculture's  authority  under  Section 
17,  PL.  94-588  (90  Stat.  2949).  the 
following  lands  are  being  added  to  the 
Homochitto  Purchase  Unit: 

Lands  lying  in  Township  5  North, 
Range  4  East.  Franklin  County, 
Washington  Meridian.  Mississippi,  and 
more  particularly  described  as: 

All  that  part  of  the  N  V2  of  the  NE'A 
of  Section  31  lying  South  of  the 
Homochitto  River,  and  all  that  part  of 
the  NV2  of  the  NWV4  of  Section  32  lying 
South  of  the  Homochitto  River. 

Containing  67  acres,  more  or  less. 

These  lands  are  well  suited  for 
watershed  protection  and  meet  the 
requirements  of  the  Act  of  .March  1, 
1911.  as  amended. 

Dated:  May  1.  1997. 

Brian  Eliot  Burke, 

Deputy  Under  Secretary,  Natural  Resources 
and  Environment. 

IFR  Doc.  97-17139  Filed  6-30-97;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Southwest  Oregon  Provincial 
Interagency  Executive  Committee 
(PIEC),  Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


Telephone:  (202)  724-0088;  Fax:  (202) 

724-0457. 

David  G.  Marwell, 

Executive  Director. 

[FR  Doc.  97-17287  Filed  6-27-97;  10:40  ami 

BILLING  CODE  6118-01-P 


SUMMARY:  The  Southwest  Oregon  PIEC 
Advisorv  Committee  will  meet  on  July 
15  and  16  at  the  Coos  Bay  Bureau  of 
Land  Management  Office  at  1300 
Airport  Lane.  North  Bend,  Oregon.  The 
meeting  will  begin  at  9:00  a.m.  and 
continue  until  4:30  p.m.  The  meeting 
will  be  primarily  a  field  tour.  Agenda 
items  to  be  covered  include:  (1)  Marbled 
Murrelet  habitat;  (2)  Province 
monitoring;  (3)  Update  on  Rogue  and 
Umpqua  Basin  Assessments;  (4)  Forest 
Service  and  Bureau  of  Land 
Management  local  issues;  and  (5)  Local 
watershed  council  field  tour.  All 
Province  Advisory  Committee  meetings 
are  open  to  the  public.  Interested 
citizens  need  to  contact  Chuck 
Anderson  ahead  of  time  for  this  field 
trip. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Chuck  Anderson.  Province  Advisory 
Committee  staff,  USDA,  Forest  Service, 
Rogue  River  National  Forest,  333  W.  8th 
Street,  Medford,  Oregon  97501,  phone 
541-858-2322. 

Dated:  June  23,  1997. 
James  T.  Gladen, 

Forest  Supervisor,  Designated  Federal 

Official. 

|FR  Doc  97-17137  Filed  6-30-97;  8:45  ami 
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ASSASSINATION  RECORDS  REVIEW 
BOARD 

Sunshine  Act  Meeting 

DATE:  July  9-10,  1997. 

PLACE:  ARRB.  600  E  Street.  NW, 

Washington,  DC. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Review  and  Accept  Minutes  of  Closed 

Meeting 

2.  Review  of  Assassination  Records 

3.  Other  Business 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Eileen  Sullivan,  Assistant  Press  and 
Public  Affairs  Officer,  600  E  Street,  NW, 
Second  Floor,  Washington,  DC  20530. 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Annual  Commodity  Survey  Test 

action:  Proposed  collection;  comment 
request. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  2. 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce.  Room  5327. 14th  and 
Constitution  Avenue,  NW.  Washington, 
ex:  207.30. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Judy  Dodds,  Assistant 
Chief  for  Census  and  Related  Programs, 
Bureau  of  the  Census.  Room  2102,  FB- 
4,  Washington.  DC  20233.  Telephone 
(301)457-4587. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  proposed  information  collection 
is  a  test  of  an  alternate  method  of 
collecting  manufacturers'  product 
shipments  data.  Currently,  we  collect 
product  class  shipments  from  the 
establishments  in  the  Annual  Survey  of 
Manufactiu^s  (ASM)  and  product 
shipments  in  the  Census  of 
Manufactures  every  five  years.  We  also 
collect  product  shipments  for  various 
products  from  a  combination  of 
companies  and  establishments  in  the 
Current  Industrial  Reports  (CIR)  series. 
The  data  from  the  CIR,  while  quite 
detailed,  do  not  cover  all  manufactured 
products.  The  data  from  the  ASM,  while 
comprehensive,  does  not  provide 
sufficient  detail  for  some  data  users. 

The  Census  Bureau  would  like  to 
design  a  survey  that  would  satisfy  the 


need  for  both  comprehensive  and  more 
detailed  product  data.  The  survey 
would  collect  detailed  product 
shipments  data  from  a  sample  of  all 
manufacturing  companies.  The  survey 
would  cover  all  manufacturers'  products 
at  greater  detail  than  the  current  ASM 
but  less  detail  that  is  available  in  the 
existing  CIR.  If  it  is  possible  to 
successfully  design  such  a  survey,  we 
could  reduce  the  size  of  the  ASM  and 
eliminate  much  of  the  existing  CIR 
program  and  divert  those  resources  to 
the  new  survey. 

Before  we  give  additional 
consideration  to  implementation,  we  are 
planning  to  test  the  concept.  We  plan  to 
test  the  proposed  survey  using  the 
chemicals  industry  (SIC  major  group  28) 
and  the  furniture  industry  (SIC  major 
group  25).  These  industries  were  chosen 
because  they  contain  a  number  of  the 
difficult  definitional  and  collection 
issues  that  we  identified  in  our  research. 
We  plan  to  select  a  sample  of 
approximately  2,900  companies  and  ask 
them  to  report  their  company  level 
product  shipments  for  data  year  1997. 
We  have  drafted  questionnaires  and 
developed  reporting  instructions.  We 
plan  to  compare  the  results  of  this  test 
collection  to  data  from  the  CIR  program 
and  the  1997  Census  of  Manufactures. 
Those  comparisons  and  the  results  of 
response  follow-up  to  the  test  survey 
should  help  us  determine  if  this  type  of 
survey  is  feasible  and  likely  to  produce 
the  results  our  data  users  need. 

n.  Method  of  Collection 

We  plan  a  mail  out/mail  back  survey 
of  approximately  2,900  companies.  We 
plan  to  use  three  questionnaires  so  that 
the  questionnaire  can  be  somewhat 
"tailored"  to  the  type  of  company.  We 
will  imprint  those  products  that  are 
most  likely  to  be  appropriate  to  the 
company,  based  on  the  classification  of 
their  manufacturing  plants.  We  will 
include  instructions  that  provide 
definitions  and  a  complete  list  of  the 
products  we  are  collecting.  Companies 
will  be  asked  to  report  on  the  products 
we  have  imprinted  on  their  forms  and 
any  others  that  are  covered  by  the 
survey. 

m.  Data 

OMB  Number:  Not  available. 

Form  Number:  MA25Z,  MA28X  and 
MA28Z. 

Type  of  Review:  Regular. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2.900  companies. 

Estimated  Time  Per  Response:  30 
minutes  to  2  hours;  average  1 V2  hours. 
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Estimated  Total  Annual  Burden 
Hours:  4,350  hours. 

Estimated  Total  Annual  Cost: 
$56,246. 

Respondent's  Obligation:  Mandator>'. 

Legal  Authority:  Title  13,  United 
States  Code.  Section  182. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  25,  1997. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  97-17120  Filed  6-30-97;  8:45  am] 

4ILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Annual  Survey  of  Local 
Government  Finances  (School  Systems) 

Form  Numberis):  F-33.  F-33-1,  F- 
33-Ll. 

Agency  Approval  Number:  0607- 
0700. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  2.871  hours. 

Number  of  Respondents:  894. 

Avg.  Hours  Per  Response:  3.2  hours. 

Needs  and  Uses:  The  Census  Bureau 
collects  education  finance  data  as  part 
of  its  Annual  Survey  of  State  and  Local 
Governments.  This  survey  is  the  only 
comprehensive  source  of  public  fiscal 
data  collected  on  a  nationwide  scale 


using  uniform  definitions,  concepts  and 
procedures.  The  collection  covers  the 
revenues,  expenditures,  debt,  and  assets 
of  all  public  school  systems.  This  data 
collection  has  been  coordinated  with 
the  National  Center  for  Education 
Statistics  (NCES).  The  NCES  uses  this 
collection  to  satisfy  its  need  for  school 
system  level  finance  data. 

Information  on  the  finances  of  our 
public  schools  is  vital  to  assessing  their 
effectiveness.  This  data  collection 
makes  it  possible  to  access  a  single  data 
base  to  obtain  information  on  such 
things  as  per  pupil  expenditures  and  the 
percent  of  state,  local,  and  federal 
funding  for  each  school  system. 
Recently,  as  exemplified  by  the 
establishment  of  the  America  2000 
education  goals,  there  has  been 
increased  interest  in  improving  the 
Nation's  public  schools.  One  result  of 
this  intensified  interest  has  been  a 
significant  increase  in  the  demand  for 
school  finance  data. 

The  data  to  be  collected  is  identical  to 
the  previous  collection  except  as 
follows: 

1 — In  order  to  differentiate  between 
payments  made  to  public  school 
systems  and  those  made  to  private 
school  systems,  we  are  adding  an  item 
that  identifies  payments  to  private 
schools. 

2 — In  order  to  differentiate  between 
payments  made  to  public  schools,  those 
made  to  private  schools,  and  those  made 
to  quasi-public  charter  schools,  we  are 
adding  an  item  that  identifies  payments 
to  charter  schools. 

3 — We  are  eliminating  separate  items 
that  request  expenditure  data  for 
business  support,  central  support,  and 
other  support  services  and  will  collect 
them  under  a  single  combined  heading, 
as  respondents  often  do  not  separately 
collect  the  detail  for  these  three 
functions. 

Affected  Public:  State,  local,  or  tribal 
government. 

Frequency:  Annually. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  USC, 
Sections  161  and  182. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
room  5312,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 


Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  June  24,  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  Doc.  97-17121  Filed  6-30-97:  8:45  am] 

BILUNG  CODE  3S1(M)7-P 

DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States — 1997 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  2. 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATKWJ  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instruments  and  instructions  should  be 
directed  to:  R.  David  Belli.  U.S. 
Department  of  Commerce,  Bureau  of 
Economic  Analysis,  BE-50(OC), 
Washington.  DC  20230  (Telephone: 
202-606-9800). 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Benchmark  Survey  of  Foreign 
Direct  Investment  in  the  United  States — 
1997  will  obtain  universe  data  on  the 
financial  and  operating  characteristics 
of,  and  on  positions  and  transactions 
between,  U.S.  affiliates  and  their  foreign 
parents.  The  data  from  the  quinquennial 
survey  will  provide  benchmarks  for 
deriving  current  universe  estimates  of 
foreign  direct  investment  from  sample 
data  collected  in  other  BEA  surveys  in 
nonbenchmark  years.  The  data  are 
needed  to  measure  the  size  of  foreign 
direct  investment  in  the  United  States, 
monitor  changes  in  such  investment, 
assess  its  impact  on  the  U.S.  economy, 
and  based  upon  this  assessment,  make 
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informed  policy  decisions  regarding 
foreign  direct  investment  in  the  United 
States.  They  are  required  for  compiling 
the  balance  of  payments,  international 
investment  position,  and  national 
income  and  product  accounts  of  the 
United  States. 

Key  changes  proposed  by  BEA  from 
the  previous  benchmark  survey  include 
reducing  respondent  burden, 
particularly  for  small  companies,  by:  (1) 
Increasing  the  exemption  level  for 
reporting  on  the  survey  to  S3  million 
(measured  by  the  company's  total  assets, 
sales,  or  net  income)  from  Si  million  in 
the  1992  survey:  (2)  increasing  the 
exemption  level  at  which  reporting  on 
the  long  form  version  of  the  survey  is 
required  from  S50  million  to  SlOO 
million:  and  (3)  requiring  reporting 
companies  with  assets,  sales,  or  net 
income  between  S3  million  and  $30 
million  to  report  only  selected  data 
items  on  the  short  form  version.  In 
addition,  BEA  proposes  to  base  industry 
coding  of  reporting  companies  on  the 
new  North  American  Industry 
Classification  System  (NAICS)  in  place 
of  the  current  system  which  is  based 
upon  the  U.S.  Standard  Industrial 
Classification  system;  to  collect  new 
information  on  affiliated  services 
transactions  by  type  of  service;  and  to 
modify  the  detail  collected  on  the 
composition  of  external  financing  of  the 
reporting  enterprise,  on  exports  and 
imports  of  goods  by  product,  and  on  the 
operations  of  foreign-owned  businesses 
in  individual  States. 

n.  Method  of  Collection 

The  survey  will  be  sent  to  potential 
respondents  in  February  1998,  and 
responses  are  due  on  May  31, 1998. 
Each  U.S.  business  enterprise  that  was 
owned  10  percent  or  more  by  a  foreign 
person  at  the  end  of  its  1997  fiscal  year, 
and  had  total  assets,  sales  or  gross 
operating  revenues,  or  net  income  that 
exceed  S3  million  must  file  a  report. 
U.S.  business  enterprises  that  were 
owned  10  percent  or  more  by  a  foreign 
person  at  the  end  of  their  1997  fiscal 
years  but  had  total  assets,  sales  or  gross 
operating  revenues,  and  net  income  that 
did  not  exceed  S3  million,  and  other 
U.S.  businesses  that  receive  a  copy  of 
the  survey  but  are  not  subject  to 
reporting,  must  file  a  claim  for 
exemption  from  filing  in  the  benchmark 
survey. 

ni.Data 

OMB  Number:  0608-0042  (the 
number  assigned  to  the  previous 
quinquennial  survey). 

Form  Number:  BE— 12. 

Type  of  Review:  Regular  submission. 


Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
11,000. 

Estimated  Time  Per  Response:  22 
hours  is  considered  the  average  but  the 
amount  of  time  to  complete  the  survey 
depends  on  the  size  and  complexity  of 
the  business. 

Estimated  Total  Annual  Burden: 
245,000  hours. 

Estimated  Total  Annual  Cost: 
$7,350,000  (based  on  an  estimated 
reporting  burden  of  245,000  hours  and 
an  estimated  hourly  cost  of  $30).  No 
capital  costs  will  need  to  be  expended 
to  respond  to  the  collection. 

rV.  Request  for  Conunents 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  (including  hours 
and  cost)  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  24, 1997. 
Linda  Engelmeier, 

Departmental  Fonns  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  97-17122  Filed  6-30-97;  8:45  am) 
Bfl-UNG  CODE  361(M>6-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Commineei  Notice  of  Partially  Closed 
Meeting 

A  meeting  of  the  Materials  Technical 
Advisory  Committee  will  be  held  July 
24, 1997. 10:30  a.m..  Herbert  C.  Hoover 
Building,  Room  1617M-2,  14th  Street 
between  Constitution  &  Pennsylvania 
Avenues.  NW.,  Washington.  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  with  respect  to  technical 
questions  that  affect  the  level  of  export 
controls  applicable  to  materials  and 
related  technology. 


Agenda:  General  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  and 
comments  by  the  public. 

3.  Review  of  Committee  letters  to  the 
Department  regarding  a  proposal  for 
decontrol  of  aluminum  alloys  and 
titanium  alloys  and  regarding 
implementation  of  the  provisions  of  the 
Biological  Weapons  Convention 
protocol. 

Executive  Session 

4.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958. 
dealing  with  U.S.  export  control 
programs  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  materials  should  be  forwarded  two 
weeks  prior  to  the  meeting  to  the 
address  below: 

Ms.  Lee  Ann  Carpenter.  TAG  Unit/OAS/ 
EA  MS:3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230 

The  Assistant  Secretary  for 
Administration,  with  the  concurrencetof 
the  delegate  of  the  General  Counsel, 
formally  determined  on  March  13.  1996, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittee  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552(c)(1)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10  (a)(1)  and  (a)(3)  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public.  A  copy  of  the  notice  of 
Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  For  further 
information  or  copies  of  the  minutes 
call  (202)  482-2583. 

Dated:  June  25,  1997. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
[PR  Doc.  97-17095  Filed  6-30-97;  8:45  am] 

BIUJNG  CODE  3S10-OT-M 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1,  1997  /  Notices 


35475     - 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospfieric 
Administration 

n.O.  061997B] 

Longline  Advisory  Panel;  Public 
Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  amd 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Advisory  Panel  (AP)  for 
the  pelagic  longline  fishery  for  Atlantic 
highly  migratory  species  (HMS)  will 
hold  its  first  meeting  on  July  9-10,  1997, 
in  Silver  Spring,  MD. 
DATES:  The  meeting  will  begin  on  July 
9,  1997  at  1:00  p.m.  and  will  continue 
on  July  10, 1997,  from  8:30  a.m.  to  5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn.  8777  Georgia  Avenue, 
Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  Liz 
Lauck,  telephone:  (301)  713-2347,  Fax 
(301)713-1917. 

SUPPLEMENTARY  INFORMATION:  The 
longline  AP  is  established  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  16  U.S.C.  1801  et  seq.  The  longline 
AP  will  assist  the  Secretary  of 
Commerce  in  preparing  a  study  on  the 
feasibility  of  implementing  a 
comprehensive  management  system  for 
the  pelagic  longline  fishery  for  Atlantic 
HMS.  Input  for  the  study  will  include, 
among  other  things,  the  deliberations 
and  recommendations  of  the  longline 
AP  and  the  findings  of  a  series  of 
workshops  and  surveys  with  affected 
fishery  participants  to  identify  future 
management  options  for  the  fishery.  The 
longline  AP  meeting  is  open  to  the 
public  and  will  be  attended  by  members 
of  the  AP,  including  appointed 
members,  representatives  of  the  five 
fishery  management  councils  that  work 
with  HMS,  the  Adantic  and  Gulf  states 
that  work  with  HMS.  the  Atlantic  and 
Gulf  states  marine  fisheries 
commissions,  and  the  Chair,  or  his 
representative,  of  the  U.S.  Advisory 
Committee  to  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas.  Potential  agenda  items 
include: 

(1 )  The  role  of  the  AP  in  the  HMS 
management  process. 

(2)  Operating  Practices  and 
Procedures  for  the  AP. 

(3)  Initial  scoping  by  the  AP  for  a 
study  on  the  feasibility  of  implementing 
a  comprehensive  management  system 


for  the  pelagic  longline  fishery  for 
AUantic  HMS. 

This  meeting  is  physically  accessible 
to  people  with  disabilities. 

Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Liz  Lauck,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910,  phone  (301)  713-2347  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  June  24,  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-17085  Filed  6-25-97  ;4:42  pm] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Establishment  of  the  Advisory 
Committee  on  Gender-Integrated 
Training  and  Related  Issues  in  the 
Military  Services  ^ 

ACTION:  Notice. 

SUMMARY:  The  Advisory  Committee  on 
Gender-Integrated  Training  and  Related 
Issues  in  the  Military  Services  (Army, 
Navy,  Air  Force,  Marines  Corps)  (the 
"Committee")  is  being  established  in 
consonance  with  the  public  interest, 
and  in  accordance  with  the  provisions 
of  Pub.  L.  92-463,  die  "Federal 
Advisory  Committee  Act,"  Tide  5 
U.S.C,  Appendix  2. 

The  Committee  will  advise  and  make 
recommendations  to  the  Secretary  of 
Defense  and  Deputy  Secretary  of 
Defense  regarding  current  training 
programs  and  policies  of  the  Military 
Services  and  related  morale  and 
discipline  issues.  The  Committee  will 
meet,  hold  hearings,  and  submit  a  final 
report  approximately  six  months  after 
the  first  meeting  is  held. 

The  Committee  will  consist  of  a 
balanced  membership  of  approximately 
nine  experts  appointed  by  the  Secretary 
of  Defense  from  private  life  who  have 
substantial  expertise,  knowledge  or 
experience  in  matters  of  public  policy, 
and  possess  such  other  requirements  as 
the  Secretary  of  Defense  may  determine. 
At  lease  four  members  shall  be  retired 
military  personnel. 

For  fiirther  information  regarding  the 
Committee,  contact:  Mr.  Henry  J.  Gioia, 
telephone  (703)  695-4281. 

Dated:  June  24, 1997. 
L.M.  B3mum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  97-17096  Filed  6-30-97;  8:45  am] 

BILUNG  CODE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Proposed  Placement  of  Dredged 
Material  at  Site  104,  Chesapeake  Bay, 
Queen  Anne  County,  MD 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  meetings. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  Public  Law  (92-463) 
aimouncement  is  made  of  the  following 
public  meetings: 

Name  of  Project:  Proposed  Placement 
of  Dredged  Material  at  Site  104. 
Chesapeake  Bay,  Queen  Anne  County, 
Maryland. 

Dates.  Times,  and  Locations  of 
Meetings: 

July  15. 1997—7:00  p.m.— Kent  County  Court 
House,  Commissioners  Hearing  Room — 
First  Floor.  103  North  Cross  Street, 
Chestertown.  Maryland  21620 

July  17. 1997—7:00  pm— Queen  Anne's 
Coimty  Office  Building.  Second  Floor 
Meeting  Room.  208  North  Commerce 
Street,  Centreville,  Maryland  21617 

July  22,  1997—7:00  p.m.— Broadneck  High 
School.  1265  Green  Holly  Drive. 
Annap>olis.  Maryland  21401 

Proposed  Agenda:  The  meetings  will 
consist  of  presentations  on  the  following 
topics:  the  history  of  use  of  Suite  104  for 
placement  of  dredged  material, 
proposed  plans  to  place  additional  clean 
dredged  material  from  maintenance  of 
the  Federal  navigation  chaimels  in  the 
mainstem  of  the  Chesapeake  Bay 
leading  to  the  Baltimore  Harbor  and  the 
Port  of  Baltimore,  and  alternative 
equipment  and  placement  methods.  A 
discussion  period  will  follow  the 
presentations.  The  meetings  will  begin 
at  7:00  p.m.  and  are  expected  to  adjourn 
at  9:00  p.m.  The  meetings  are  open  to 
the  public  and  any  interested  person 
may  attend.  Additional  public  meetings 
will  be  scheduled  during  development 
of  alternative  plans  and  to  receive 
comments  during  the  public  review  of 
the  Draft  Environmental  Impact 
Statement  (EIS)  for  the  proposed  project. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Brian  Walls,  CENAB-P-TN  (104), 
USAED,  P.O.  Box  1715,  Baltimore, 
Maryland  21203-1715. 

SUPPLEMENTARY  INFORMATION:  None. 
Gregory  0.  Sh iwalter. 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  97-17129  Filed  6-30-97;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Intent  To  Compromise  Audit  Claim 
Against  the  Commonwealth  of 
Massachusetts  Department  of 
Education 

agency:  Department  of  Education. 
ACTION:  Notice  of  intent  to  compromise 
audit  claim. 

SUMMARY:  The  United  States  Department 
of  Education  (Department)  intends  to 
compromise  an  audit  claim  against  the 
Commonwealth  of  Massachusetts 
Department  of  Education 
(Massachusetts)  now  pending  before  the 
Office  of  Administrative  Law  Judges 
(OALJ).  Docket  No.  95-84-R  (20  U.S.C. 
1234a(j)). 

DATES:  Interested  persons  may  comment 
on  the  proposed  action  by  submitting 
written  data,  views,  or  arguments  on  or 
before  August  15,  1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Cathy  L.  Grimes-Miller, 
Esq.,  U.S.  Department  of  Education, 
Office  of  the  General  Counsel,  600 
Independence  Avenue,  S.W.,  Room 
5100,  Washington,  D.C.  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  L.  Grimes-Miller,  Esq.,  Telephone 
(202)  401-8292.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  mav  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The  claim 
in  question  arose  from  an  audit  of  the 
financial  affairs  and  operations  of 
Massachusetts  for  the  period  July  1 , 
1991.  through  June  30,  1992  (State  fiscal 
year  1992).  The  audit  was  performed  by 
the  independent  public  accounting  firm 
of  Deloitte  and  Touche  to  fulfill  the 
requirements  of  the  Single  Audit  Act  of 
1984  (Public  Law  No.  98-502)  and  the 
Office  of  Management  and  Budget 
Circular  No.  A-128,  as  set  forth  in 
Department  regulations  at  34  CFR  Fart 
80,  Appendix.  The  audit  included  an 
evaluation  of  Massachusetts'  internal 
control  structure  policies  and 
procedures,  including  those  related  to 
administration  of  Federal  financial 
assistance  programs  Among  other 
things,  the  auditors  examined 
compliance  with  Federal  maintenance 
of  effort  requirements  in  Massachusetts' 
vocational  education  program. 

The  auditors  found  that 
Massachusetts  did  not  meet  the 
maintenance  of  effort  requirement  in  its 
vocational  education  program  for  State 
fiscal  year  1992  on  either  an  aggregate 
or  per  pupil  basis,  as  required  by  section 
502(a)  of  the  Carl  D.  Perkins  Vocational 


and  Applied  Technology  Education  Act 
(Perkins  Act),  as  amended,  20  U.S.C. 
2463(a).  The  auditors  recommended  that 
Massachusetts  "make  every  effort  to 
ensure  that  the  state  resources  for  the 
Vocational  Education  Program  are 
sufficient  to  comply  with  the  federal 
government's  maintenance  of  effort 
requirement." 

Department  officials  issued  a  program 
determination  letter  (PDL)  on  March  31, 
1995.  The  PDL  demanded  a  refund  in 
the  amount  of  $4,604,211,  based  on  a 
determination  by  the  Assistant  Secretary 
for  Vocational  and  Adult  Education 
(Assistant  Secretary)  that  Massachusetts 
failed  to  maintain  fiscal  effort  in 
accordance  with  section  502(a)  of  the 
Perkins  Act  for  State  fiscal  year  1992. 
Massachusetts  filed  a  timely  request  for 
review  of  the  PDL  with  the  OALJ. 
Thereafter,  the  Administrative  Law 
Judge  assigned  to  the  appeal  granted  the 
parties'  joint  motion  to  stay  the 
proceeding  pending  voluntary 
mediation. 

During  mediation,  Massachusetts 
submitted  substantial  additional 
documentation  purporting  to  show  that 
it  maintained  fiscal  effort  in  1992.  After 
conducting  a  thorough  review  of  such 
documentation  and  re-examining  the 
documentation  upon  which  the  PDL 
was  based,  the  Assistant  Secretary  has 
redetermined  Massachusetts'  actual 
maintenance  of  effort  shortfall  for  State 
fiscal  year  1992  to  be  $2,311,810. 
Accordingly,  the  Department  has 
withdrawn  its  claim  for  $2,292,401  of 
the  $4,604,211  sought  in  the  PDL, 
thereby  reducing  the  refund  demanded 
to  $2,311,810. 

The  Department  proposes  to 
compromise  the  $2,311,810  refund 
demanded  for  $2,111,810.  Under  the 
proposed  compromise,  Massachusetts 
would  repay  the  full  principal  amount 
of  $2,111,810  by  September  1, 1997. 

The  documentation  submitted  by 
Massachusetts  during  mediation 
consisted  primarily  of  data  and 
information  relating  to  student 
enrollment  and  expenditures  in  its 
vocational  education  program  for  State 
fiscal  years  1990  and  1991.  See  20 
U.S.C.  2463(a)  (maintenance  of  effort 
determination  based  on  State 
expenditures  in  two  fiscal  years 
preceding  fiscal  year  for  which 
determination  is  made).  In  addition. 
Massachusetts  raised  various  legal  and 
factual  issues  that  could  reduce  or 
eliminate  the  remaining  amounts  at 
issue. 

Based  on  the  amount  that  would  be 
repaid  by  Massachusetts  under  the 
proposed  settlement  agreement,  the 
additional  documentation  submitted  by 
Massachusetts  during  mediation,  and 


the  litigation  risks  and  costs  of 
proceeding  through  the  administrative 
and,  possibly,  court  process  for  this 
appeal,  the  Department  has  determined 
that  it  would  not  be  practical  or  in  the 
public  interest  to  continue  this 
proceeding.  Rather,  under  the  authority 
provided  in  20  U.S.C.  1234a(j)(l),  the 
Department  has  determined  that 
compromise  of  this  audit  claim  for 
$2,111,810  is  appropriate. 

The  public  is  invited  to  comment  on 
the  Department's  intent  to  compromise 
this  audit  claim.  Additional  information 
may  be  obtained  by  calling  or  writing  to 
Cathy  L.  Grimes-Miller,  Esq.  at  the 
telephone  number  and  address  listed  at 
the  beginning  of  this  notice. 

Program  Authority:  20  U.S.C.  1234a(p. 

Dated:  June  26, 1997. 
Donald  Rappaport, 

Chief  Financial  Officer. 

(FR  Doc.  97-17205  Filed  6-30-97;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  97-17;  Human 
Genome  Program — Technologies  in 
Support  of  the  DOE  Joint  Genome 
Institute 

AGENCY:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Health  and 
Environmental  Research  (OHER)  of  the 
Office  of  Energy  Research  (ER).  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  for  support  of  the  Human 
Genome  Program.  This  Program  is  a 
coordinated  multidisciplinary  research 
effort  to  develop  creative,  irmovative 
resources  and  technologies  that  lead  to 
a  molecular  level  understanding  of  the 
human  genome.  As  one  aspect  of  this 
program,  the  DOE  is  establishing  a 
"Joint  Genome  Institute"  (JGI)  to 
develop  a  DNA  sequencing  factory.  The 
JGI  wrill  oversee  a  central  sequencing 
facility  that  will  initially  have  parallel 
production  lines  that  use  shotgun  and 
transposon-based  directed  sequencing 
approaches.  This  dual  approach  is 
intended  to  evolve  into  an  optimized 
and  unified  sequencing  strategy  within 
two  to  three  years.  This  unified  strategy 
will  take  advantage  of  technologies  and 
expertise  at  the  JGI  and  in  the  broader 
research  community.  An  important 
aspect  of  developing  this  automated 
facility  will  be  the  establishment  of 
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external  collaborations  and  partnerships 
aimed  at  technology  development.  The 
JGI's  genomic  sequencing  program  will 
also  be  coupled  to  a  collection  of 
experimental  functional  genomics 
approaches  designed  to  provide  a  partial 
functional  characterization  of  the  genes 
as  the\  are  revealed  by  the  sequencing. 
Here,  the  primary  goal  will  be  to 
develop  cost-effective  approaches  that 
can  yield  worthwhile  functional 
information.  A  related  goal  is  to  develop 
improved  ways  of  integrating  human 
genomics  with  the  information  coming 
from  model  organism  genomics. 
DATES:  Preapplications  referencing 
Program  Notice  97-17  should  be 
received  by  August  1,  1997.  Formal 
applications  in  response  to  this  notice 
must  be  received  by  4:30  p.m.,  E.D.T., 
October  16,  1997,  to  be  accepted  for 
merit  review  and  to  permit  timely 
consideration  for  award  in  FY  1998. 
ADDRESSES:  Preapplications  referencing 
Program  Notice  97-17  should  be  sent  to 
Dr.  Marvin  E.  Frazier^. Office  of  Health 
and  Environmental  Research,  ER-72, 
Office  of  Energy  Research,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germa-itown,  MD 
20874-1290;  e-mail  is  acceptable  for 
submitting  preapplications  using  the 
following  address: 

joanne.corcoran@oer.doe.gov.  Formal 
applications  referencing  Program  Notice 
97-17  should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research.  Grants  and  Contracts 
Division,  ER-64,  19901  Germantowm 
Road,  Germantovra,  MD  20874-1290, 
ATTN:  Program  Notice  97-17.  This 
address  must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail  or  any  commercial  mail 
delivery  service,  or  when  hand-carried 
by  the  applicant.  An  original  and  seven 
copies  of  the  application  must  be 
submitted;  however,  applicants  are 
requested  not  to  submit  multiple 
application  copies  using  more  than  one 
delivery  or  mail  service. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Marvin  E.  Frazier,  ER-72,  Office  of 
Health  and  Environmental  Research, 
Office  of  Energy  Research,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  telephone:  (301)  903-6488, 
e-mail:  joanne.corcoran@oer.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The  goal 
of  this  notice  is  to  support  technology 
development  that  serves  the  needs  of 
the  Department  of  Energy's  (DOE)  Joint 
Genome  Institute  (JGI).  "The  DOE  JGI  is 
developing  a  high  throughput  DNA 
sequencing  factory.  This  factory  will 
take  advantage  of  the  complementing 
strengths  of  each  of  the  three  current 


DOE  Genome  Centers:  Lawrence 
Berkeley  National  Laboratory  (LBNL), 
Lawrence  Livermore  National 
Laboratory  (LLNL).  and  Los  Alamos 
National  Laboratory  (LANL).  The  JGI 
Sequencing  Factory  will  be  physically 
located  in  proximity  to  LLNL  and  LBNL. 
The  Scientific  Director  of  the  DOE 
Human  Genome  Program,  Dr.  Elbert 
Branscomb,  is  the  leader  of  the  JGI.  With 
respect  to  the  JGI  genomic  sequencing 
task,  the  specific  goals  are:  (1)  To 
establish  a  cooperative  technology 
development  project  with  an  outside 
entity  that  will  produce,  within  two 
years,  an  automated  DNA  sequencing 
production  line  based  on  either  shotgun 
or  directed  strategies;  and  (2)  to  develop 
and  implement  technologies  for 
automated  and  advanced  high- 
throughput  DNA  sequencing  that  can  be 
integrated  into  the  unified  sequencing 
production  strategy  that  is  identified 
and  implemented  at  the  JGI. 

In  support  of  the  first  goal,  the  grantee 
will  form  a  close  collaboration  with  the 
JGI  aimed  at  technology  co-development 
and  transfer  for  high  throughput 
production  DNA  sequencing.  A  critical 
success  factor  for  this  effort  will  be  the 
construction  of  a  new,  highly  automated 
pilot  DNA  sequencing  production  line 
at  the  JGI  within  6  to  9  months  of  the 
project's  start.  The  grantee,  working  in 
conjunction  with  the  JGI,  will  help 
build  and  maintain  automated  devices 
as  appropriate  for  this  pilot  line  (e.g., 
those  for  DNA  purification,  DNA 
sequencing,  and  automated  finishing).  It 
is  anticipated  that  this  pilot  DNA 
sequencing  production  line  may  use,  in 
significant  part,  technology  supplied  by 
the  grantee.  The  second  phase  of  the 
project,  to  be  completSti  within  two 
years,  will  be  the  development  of  a  high 
throughput  DNA  sequencing  production 
line.  It  is  anticipated  that  this 
production  line  will  lead  current 
technology  in  automation  and  the 
minimization  of  human  labor  and  will 
ultimately  produce  100-200  Mb  of 
finished  humjm  genomic  sequence  per 
year.  It  is  also  expected  that,  in  close 
cooperation  with  the  JGI.  the  grantee 
will  use  the  technology  being  supplied 
to  perform  a  significant  amount  of  DNA 
sequencing  on  targets  that  support  the 
DOE  effort.  This  would  be  designed  to 
drive  the  technology  development  and 
to  permit  modifications  in  technology 
between  the  pilot  and  production 
phases  to  be  evaluated  and  validated 
under  high  throughput  conditions.  It  is 
estimated  that  one  major  award,  for  a 
total  of  approximately  $4  million  in  FY 
1998,  will  be  made. 

In  support  of  the  second  sequencing 
goal,  technology  developments  aimed  at 
improving  the  constituent  technologies 


and  overall  performance  of  the  JGI  DNA 
sequencing  production  line  are  sought. 
These  could  include;  innovative 
instrumentation  and  automated  systems 
that  offer  the  potential  for  rapid,  cost- 
effective  sequencing  of  approximately  a 
million  bases  per  day;  for  non-gel 
techniques  and  direct  imaging 
approaches;  for  development  of  applied 
genome  informatics  software  for  use  in 
DNA  sequencing  and  functional 
interpretation,  including  information 
retrieval;  for  user  interfaces  compatible 
with  Genome  Data  Base  (GDB),  Genome 
Sequence  DataBase  (GSDB),  and 
GenBank;  and  for  communications, 
software  engineering,  and  data 
management.  Improved  algorithms  and 
hardware  for  DNA  sequence  annotation, 
including  identification  of  homologies, 
regulatory  sites,  and  protein  coding 
regions  can  also  be  included.  It  is 
anticipated  that  between  2-4  awards  for 
a  total  of  up  to  $1  million  could  be 
made  in  FY  1998. 

With  respect  to  the  functional 
genomics  and  model  organism  goals, 
projects  in  the  following  program  areas 
are  solicited:  (1)  Strategies  for  full- 
length  cDNA  clone  generation  and 
sequencing  and  for  economically  and 
accurately  determining  transcript 
lengths  and  types;  (2)  strategies  for 
expression  mapping,  sub-cellular 
localization,  and  pathway  tracing;  (3) 
economical  approaches  for  revealing 
single  base  pair  polymorphisms  and  for 
characterizing  their  haplotypes;  and  (4) 
affordable  approaches  for  using  model 
organisms  to  systematically  relate 
phenotype  information  to  anonymous 
genes  discovered  in  the  human  genome. 
It  is  anticipated  that  between  2-4 
awards  for  pilot  and  proof-of-princir  .e 
studies,  for  a  total  of  up  to  $1  million 
could  be  made  in  FY  1998. 

Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication  that  consists  of  two  to 
three  pages  of  narrative  describing  the 
research  objectives  and  methods  of 
accomplishment.  Preapplications  will 
be  reviewed  relative  to  the  scope  and 
research  needs  of  the  DOE  Human 
Genome  Program,  as  outlined  in  the 
summary'  paragraph  and  in  the 
SUPPLEMENTARY  INFORMATION.  Principal 
investigator  address,  telephone  number, 
FAX  number,  and  e-mail  address  are 
required  as  part  of  the  preapplication.  A 
response  to  each  preapplication 
discussing  the  potential  programmatic 
relevance  of  a  formal  application 
generally  will  be  communicated  to  the 
Principal  Investigator  within  21  days  of 
receipt.  ER's  preapplication  policy  can 
be  found  on  ER's  Grants  and  Contracts 
Web  Site  at:  http://www.er.doe.gov/ 
production/gran  ts/preapp.html. 
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It  is  anticipated  that  approximately  $6 
million  will  be  available  for  grant 
awards  during  FY  1998,  contingent 
upon  availability  of  appropriated  funds. 
Multiple  year  funding  of  grant  awards  is 
expected,  with  out- year  funding  also 
contingent  upon  the  availability  of 
appropriated  funds,  progress  of  the 
research,  and  programmatic  needs.  It  is 
expected  that  most  awards  will  be  from 
one  to  three  years  and  that  there  will  be 
one  award  for  approximately  $4  million 
per  year  (total  costs)  with  the  remaining 
4-6  awards  in  the  $200  thousand  to 
S400  thousand  per  year  (total  costs) 
range.  The  dissemination  of  materials 
and  research  data  in  a  timely  manner  is 
essential  for  progress  towards  the  goals 
of  the  DOE  Human  Genome  Program. 
OHER  requires  the  timely  sharing  of 
resources  and  data.  Applicants  should, 
in  their  appHcations,  discuss  their  plans 
for  disseminating  research  data  and 
materials  which  may  include,  where 
appropriate,  putting  cell  lines,  probes, 
sequence  data,  etc.,  into  public 
repositories.  Funds  to  defray  the  costs  of 
disseminating  materials  or  submitting 
data  to  repositories  are  allowable; 
however,  such  requests  must  be 
adequately  justified. 

Applications  will  be  subjected  to 
formal  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project: 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  an  agency's 
programmatic  needs.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator(s)  and  the 
submitting  institution. 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  the  ER 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program  10  CFR  Part  605,  which  is 
available  on  the  World  Wide  Web  at: 


http://www.er.doe.gov/production/ 
grants/grants. html.  The  ER,  as  part  of  its 
grant  regulations,  requires  at  10  CFR 
605.11(b)  that  a  grantee  funded  by  ER 
and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules"  (51  FR  16958,  May  7,  1986), 
or  such  later  revision  of  those  guidelines 
as  may  be  published  in  the  Federal 
Register. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is  81.049 
and  the  solicitation  control  number  is  ERFAP 
10  CFR  Part  605. 

Issued  in  Washington.  DC  on  ]ime  20, 
1997. 

John  Rodney  Clark, 

Associate  Director  for  Resource  Management, 
Office  of  Energy  Research. 
|FR  Doc.  97-17161  Filed  6-30-97;  8:45  am) 

BtLUNO  CODE  •450-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Committee  meeting: 
Environmental  Management  Site- 
Specific  Advisory^oard  (EM  SSAB). 
Oak  Ridge  Reservation 
DATES:  Wednesday.  |uly  9. 1997,  6:00 
p.m.-9:30  p.m. 

ADDRESS:  Ramada  Iim.  420  South 
Illinois  Avenue.  Oak  Ridge,  Tennessee. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Perkins.  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway.  Oak  Ridge.  TN  37830, 
(423) 576-1590. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  reconunendations 
to  DOE  and  its  regulators  in  the  areas  of 
envirorunental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda:  The  meeting  will 
feature  Mr.  Al  Aim,  DOE's  Assistant 
Secretary  for  Environmental 
Management,  who  will  discuss  the 
Department's  Accelerated  Cleanup  Plan. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 


may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Sandy  Perkins  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 
This  notice  is  being  published  less  than 
15  days  in  advance  of  the  meeting  due 
to  programmatic  issues  that  needed  to 
be  resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway,  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Perkins,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830,  or 
by  calling  her  at  (423)  576-1590. 

Issued  at  Washington,  DC  on  June  26,  1997. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  97-17182  Filed  6-30-97;  8:45  am] 
BILUNG  COOE  64S0-01-P 


DEPAR1 MENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  86  Stat.  770)  notice 
is  hereby  given  of  the  following 
Advisory  Board  Committee  Meeting: 
Environmental  Management  Site- 
Specific  Advisory  Board,  Monticello 
Site. 

DATE  AND  TIME:  Tuesday,  August  19, 
1997,  7:00  p.ra.-9:00  p.m. 
ADDRESSES:  San  Juan  County 
Courthouse,  2nd  Floor  Conference 
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Room.  117  South  Main.  Monticello, 
Utah  84535. 

FOR  FURTHER  INFORMATION  CONTACT: 
Audrey  Berry,  Public  Affairs  Specialist, 
Department  of  Energy  Grand  Junction 
Projects  Office,  P.O.  Box  2567,  Grand 
Junction.  CO.  81502  (303)  248-7727. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  advise  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda:  Update  on  Millsite 
excavation  status;  reports  from 
subcommittees  on  local  training  and 
hiring,  health  and  safety,  and  future 
land  use. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Audrey  Berry's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  conunents. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Pubhc  Reading  Room.  lE-190,  Forrestal 
Building,  1000  Indej>endence  Avenue, 
SW..  Washington.  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Audrey 
Berry.  Department  of  Energy  Grand 
Jimction  Projects  Office,  P.O.  Box  2567, 
Grand  Junction.  CO  81502,  or  by  calling 
her  at  (303)  248-7727. 

Issued  at  Washington.  DC  on  June  26. 1997. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  97-17163  Filed  6-30-97;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Research 

Basic  Energy  Sciences  Advisory 
Committee 

AGENCY:  Department  of  Energy. 


ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463^  86  Stat.  770), 
notice  is  given  of  a  meeting  of  the  Basic 
Energy  Sciences  Advisory  Committee. 

DATE:  Wednesday,  July  30.  1997-8:30 
a.m. -5:00  p.m..  Thursday,  July  31, 
1997-8:30  a.m.-5:00  p.m..  Friday. 
August  1,  1997-8:30  a.m. -12:00  p.m. 

ADDRESS:  Gaithersburg  Hilton.  620  Perry 
Parkway.  Gaithersburg.  MD  20877. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Patricia  M.  Dehmer,  Basic  Energy 
Sciences  Advisory  Committee.  U.  S. 
Department  of  Energy,  ER-10,  GTN. 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  Telephone:  (301)  903- 
3081. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The 
Committee  will  provide  advice  and 
guidance  with  respect  to  the  basic 
energy  sciences  research  program. 

Tentative  Agenda:  The  meeting  will 
be  devoted  in  its  entirety  to  the  general 
issue  of  neutron  science  capabilities  in 
the  U.S.  under  the  circumstances 
surrounding  the  current  shutdown  of 
the  High  Flux  Beam  Reactor  (HFBR)  at 
Brookhaven  National  Laboratory. 
Presentations  and  discussion  will  cover 
the  capabilities  of  the  major  neutron 
sources  in  the  U.S.;  the  impacts  of  the 
loss  of  the  HFBR  on  U.S.  neutron 
sciences  research;  the  extent  to  which 
other  facilities  can  accommodate  the 
scientific  users  displaced  from  HFBR 
now  and  in  the  futiue;  the  cost  and 
timing  of  alternative  restart  scenarios  for 
the  HFBR;  and  the  most  appropriate 
course  to  pursue  in  the  context  of  U.S. 
neutron  science  and  in  the  context  of 
the  entire  portfolio  of  research 
supported  by  BES.  A  detailed  agenda 
will  be  available  two  weeks  before  the 
meeting  from  the  Office  of  Basic  Energy 
Sciences. 

Public  Participation:  The  meeting  is 
open  to  the  public.  The  Chairpjerson  of 
the  Committee  is  empowered  to  conduct 
the  meeting  in  a  fashion  that  will,  in  his 
judgment,  facilitate  the  orderly  conduct 
of  business.  Any  member  of  the  public 
who  wishes  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Patricia  Dehmer  at  the  address 
or  telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  on  the  agenda.  Public 
comment  will  follow  the  10  minute  rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 


copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
S.W.,  Washington.  DC.  20585,  between 
9:00  a.m.  and  4:00  p.m.,  Monday 
through  Friday,  except  holidays. 

Issued  in  Washington,  D.C.  on  June  26, 
1997. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

[FR  Doc.  97-17160  Filed  6-30-97;  8:45  am) 

BILLING  COOE  •4eO-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-1 65-005] 

Alabama-Tennessee  Natural  Gas 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

June  25.  1997. 

Take  notice  that  on  June  19.  1997, 
Alabama-Teimessee  Natural  Gas 
Company  (Alabama-Tennessee), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1.  the  following  tariff  sheet  to  be 
effective  June  1,  1997 

Alabama-Tennessee  states  that  the 
tariff  sheets  is  filed  in  compliance  with 
the  June  9.  1997  letter  order  issued  in 
the  captioned  proceeding: 

First  Substitute  First  Revised  Sheet  No.  154 

Alabama-Tennessee  states  that  copies 
of  the  filing  were  served  on  all  affected 
entities. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NT.  Washington.  DC 
20426,  in  accordance  vn\h  §  385.211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  in  accordance  with  §  154.210  of  the 
Commissions  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  vdll  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LinwDod  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc  97-17114  Filed  6-30-97;  8:45  am] 
BILUNG  COOE  6717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-37-000] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Refund  Report 

June  25.  1997. 

Take  notice  that  on  June  20. 1997. 
Great  LaJces  Gas  Transmission  Limited 
Partnership  (Grate  Lakes)  tendered  for 
filing  a  Report  of  Gas  Research  Institute 
Tier  1  Refunds  for  1996  calendar  year 
overpayments.  Great  Lakes  states  that 
the  refund  report  is  filed  in  accordance 
with  the  Commission's  Order  issued 
February  22,  1995  in  Docket  No.  RP95- 
124-000  {70  FERC  1 61.205). 

Great  Lakes  states  that  a  refund 
amount  of  $329,321  was  received  from 
GRI  on  May  30.  1997.  Great  Lakes 
further  states  this  amount  was 
subsequently  refunded  to  eligible  firm 
transportation  customers  on  a  pro-rata 
basis.  The  report  filed  by  Great  Lakes 
reflects  the  GRI  refund  amounts 
allocated  to  each  eUgible  firm 
transportation  customer  for  the  1996 
calendar  year. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  protests  should  be 
filed  on  or  before  July  1.  1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  |r^ 
Acting  Secretary. 
(FR  Doc.  97-17111  Filed  6-30-97;  8:45  am] 

BIUJNG  COCE  (71 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-320-015] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

June  25.  1997. 

Take  notice  that  on  June  19. 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
No.  1,  the  following  revised  tariff  sheet 
in  to  be  effective  June  19,  1997: 

Tenth  Revised  Siieet  No.  29 


Koch  states  that  the  proposed  changes 
to  this  tariff  sheet  reflects  a  recently 
negotiated  rate  transaction  between 
Koch  and  Texaco  Exploration  and 
Production,  Inc. 

Koch  also  states  that  this  filing  has 
been  served  upon  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  p)erson  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.  Washington.  D.C. 
20426,  in  accordance  with  §385.211  of 
the  Commission's  regulations.  All  such 
protest  must  be  filed  in  accordance  with 
§  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[PR  Doc.  97-17113  Filed  &-30-97;  8:45  am] 
BILLMO  CODE  (TIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP«7-«91-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

June  25. 1997. 

Take  notice  that  on  June  18.  1997. 
NorAm  Gas  Transmission  Company 
(NGT).  525  Niilam  Street.  P.O.  Box 
21734,  Shreveport.  Louisiana  71151, 
filed  in  Docket  No.  CP97-591-000  a 
request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natuiral  Gas  Act 
(18  CFR  157.205, 157.211)  for 
authorization  to  construct  and  operate 
certain  facilities  in  Union  County, 
Arkansas,  under  NGT's  blanket 
certificate  issued  in  Docket  No.  CP82- 
384-000  and  CP82-384-001,  pursuant 
to  Section  7(c)  of  the  Natiu-al  Gas  Act, 
all  as  more  fully  set  forth  in  the  request 
that  is  on  file  with  thp  Commission  and 
open  to  public  inspection. 

NGT  proposes  to  install  a  1-inch  and 
a  1-inch  meter  station  on  Line  HM-3.  at 
pipeline  station  no.  9-^45  in  Section  30, 
Township  17th  South,  Range  14  West. 
Union  County.  Arkansas.  NGT  states  it 
is  installing  this  tap  to  deliver  gas  to  a 
domestic  customer  served  by  Arkla.  a 
division  of  NorAm  Energy  Corporation 
(Arkla).  NGT  asserts  the  estimated  peak 
day  and  annual  voliunes  of  gas  to  be 
delivered  through  these  facilities  are 


approximately  1  MMBtu  and  85 
MMBtu.  respectively. 

NGT  states  that  estimated  cost  of  the 
facilities  to  be  installed  is  $2,135  and 
Arkla  will  reimburse  NGT  for  this  cost. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
vtdthin  30  days  after  the  time  allowed 
for  fihng  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiu-al  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  97-17105  Filed  6-30-97;  8:45  am) 

BtLUNG  CODE  STIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-«92-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

June  25,  1997. 

Take  notice  that  on  June  19, 1997, 
NorAm  Gas  Transmission  Company 
(Applicant),  P.O.  Box  21734, 
Shreveport,  Louisiana  71151.  filed  in 
Docket  No.  CP97-592-O00  a  request 
pxu^uant  to  §§  157.205,  157.216.  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  in  abandon,  replace, 
and  operate  certain  facilities  in 
Cleburne  County.  Arkansas,  to  deliver 
gas  to  ARKLA.  a  distribution  division  of 
NorAm  Energy  Corp  (ARKLA),  under 
blanket  certificate  issued  in  Docket  No. 
CP82-384-000.1  all  as  more  fully  set 
forth  in  the  request  for  authorization  on 
file  with  the  Commission  and  open  for 
public  inspection. 

Specifically.  Applicant  states  that  it 
proposes  to  abandon,  replace,  and 
upgrade  an  existing  1-inch  delivery  tap  ^ 


'  See.  20  FERC  1  62.408  (1982). 

'  Applicant  states  the  existing  tap  and  metering 
facility  were  certificated  in  1967  under  Docket  No. 
CP67-e3. 
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on  its  Line  BM-21  in  Cleburne  County, 
Arkansas  to  provide  increased  volumes 
to  an  ARKLA  rural  distribution  line. 
Applicant  states  that  no  services  will  be 
abandoned;  and,  the  metering  facilities 
to  be  abandoned  will  be  removed  and 
scrapped  at  no  value.  The  total 
estimated  volumes  to  be  delivered  to 
ARKLA  are  21,900  MMBtu  annually  and 
60  MMBtu  on  a  peak  day.  Applicant 
estimates  a  total  construction  cost  of 
$4,558:  and.  ARKLA  will  reimburse 
Applicant  $4,142  of  these  costs. 

Applicant  verifies  that  the  proposed 
activities  for  which  certification  is 
requested  comply  with  the  requirements 
of  Part  157.  Subpart  F,  of  the 
Commission's  Regulations.  Applicant 
states  that  it  will  transport  gas  to 
ARKLA  and  provide  ser\-ice  under  its 
tariff,  that  the  volumes  delivered  are 
within  ARKLA 's  certificated  entitlement 
and  Applicant's  tariff  does  not  prohibit 
the  addition  of  new  delivery  points. 
Applicant  states  that  it  has  sufficient 
capacity  to  accomplish  the  dehveries 
without  detriment  or  disadvantage  to  its 
other  customer. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
vrithin  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-17107  Filed  6-30-97;  8:45  am] 
WLUNQ  CODE  STir-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-38-000] 

Northwest  Pipeline  Corporation,  Notice 
of  Refund  Reiport 

June  25. 1997. 

Take  notice  that  on  Jime  20. 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  a  refund 
report  in  compliance  with  the 
Commission's  February  22, 1995  Order 


Approving  Refund  Methodology  for 
1994  Overcollections  in  Docket  No. 
RP95-1 24-000  (Order). 

Northwest  states  that  on  May  30,  1997 
it  received  a  refund  from  the  Gas 
Research  Institute  (GRI)  in  the  amount 
of  $1,894,532.  representing  an 
overcollection  of  the  1996  GRI  Tier  1 
funding  target  level  set  for  Northwest  by 
GRI.  On  June  13,  1997,  Northwest  states 
that  it  credited  the  GRI  refund,  pro  rata, 
to  its  eligible  firm  customers  who 
received  nondiscounted  service  during 
1996. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
affected  customers  and  interested  state 
regulatory  commissions. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  §§  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  July 
2.  1997.  Protests  will  be  considered  bv 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  pubhc  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc. -97-17112  Filed  6-30-97;  8:45  am] 

Bi;.UNa  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


pocket  No.  RP97-31 5-002] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

June  25,  1997. 

Take  notice  that  on  June  20. 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Third  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  to  become  effective  June  1.  1997: 

Second  Substitute  Original  Sheet  No.  232-H 
Substitute  Original  Sheet  No.  232-1 

Northwest  states  that  on  June  13, 
1997,  it  submitted  a  filing  to  comply 
with  the  Commission's  May  29.  1997 
Order  in  Docket  No.  RP97-315  (79  FERC 
Sec.  61,259).  Northwest  states  that  the 
instant  filing  is  to  further  comply  with 
the  May  29  Order  by  revising  its 


scheduling  priorities  for  pooled  gas  and 
by  clarifj'ing  that  pooling  parties  may 
have  multiple  packages  of  gas  within  a 
particular  pool. 

Northwest  further  states  that  a  copy  of 
this  filing  has  been  served  upon  all 
intervenors  in  Docket  No.  RP97-315. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator)-  Commission, 
888  First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc  97-17117  Filed  6-30-97;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 82-005] 

South  Georgia  Natural  Gas  Company: 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

June  25,  1997. 

Take  notice  that  on  June  20,  1997, 
South  Georgia  Nattu-al  Gas  Company 
(South  Georgia)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1.  the  following 
revised  Tariff  sheets  in  comphance  with 
the  Commission's  May  30,  1997  Order 
in  this  docket,  to  become  effective  June 
1,  1997: 

First  Suljstitute  Eighth  Revised  Sheet  No.  5* 
First  Substitute  Third  Revised  Sheet  No.  17 
First  Substitute  Third  Revised  Sheet  No.  35 
First  Substitute  First  Revised  Sheet  No.  51 
First  Substitute  First  Revised  Sheet  No.  98 
First  SubsUtute  Second  Revised  Sbeet  No. 
125 

On  July  17,  1996,  the  Commission 
issued  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission's  regulations  governing 
interstate  natural  gas  pipelines  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  said  Order.  18  CFR' 284. 10(b).  The 
standards  govern  certain  aspects  of  the 


35482 


following  practices  of  natural  gas 
pipelines:  nominations,  allocations, 
balancing,  measurement,  invoicing,  and 
capacity  release.  On  December  4,  1996, 
South  Georgia  made  its  compliance 
filing  submitting  pro  forma  tariff  sheets 
to  comply  with  Order  No.  587.  On 
March  4,  1997.  the  Commission  issued 
an  order  in  this  docket  in  response  to 
South  Georgia's  filing. 

On  April  15.  1997,  South  Georgia 
submitted  its  compliance  filing 
pursuant  to  the  March  4  Order.  In  its 
order  dated  May  30,  1997.  the 
Commission  accepted  South  Georgia's 
filling  subject  to  minor  modifications 
that  are  addressed  in  the  above  Tariff 
sheets. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedures.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  |r., 
Acting  Secretary. 
'FR  Doc.  97-17116  Filed  &-3(>-97;  8:45  am] 

aiLUNG  CO0€  S717-01-M 


DEPARTME^f^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-693-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

June  25,  1997. 

Take  notice  that  on  June  19,  1997, 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern),  5400  Westheimer  Court, 
Houston  Texas  77054-5310,  filed  a 
request  with  the  Commission  in  Docket 
No.  CP97-593-O00,  pursuant  to 
§  157.205  and  §  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  construct  a  delivery  point  in  Macon 
County,  Tennessee,  so  that  Texas 
Eastern  may  provide  natural  gas 
deliveries  to  the  City  of  Lafayette 
(Lafayette).  Tennessee  authorized  in 
blanket  certificate  issued  in  Docket  No. 
CP82-535-O00.  all  as  more  fully  set 
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forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

"Texas  Eastern  proposes  to  construct 
and  install  a  2-inch  tap  valve  and  a 
20inch  check  valve  on  Texas  Eastern's 
existing  30-inch  Line  Nos.  10  and  15  at 
approximate  Mile  Post  318.83  in  Macon 
County.  Tennessee  (Tap).  In  addition  to 
the  facilities  described  above,  Lafayette 
will  install,  or  cause  to  be  installed,  a 
dual  2-inch  turbine  meter  (Meter 
Station),  approximately  50  feet  of  2-inch 
pipeline  which  will  extend  from  the 
Meter  Station  to  the  Tap,  and  electronic 
gas  measurement  equipment. 

The  estimated  cost  will  be 
approximately  $150,000.00  for  installing 
the  facilities.  Texas  Eastern  reports  that 
Lafayette  will  reimburse  Texas  Eastern 
for  100%  of  the  costs,  including  an 
allowance  for  federal  income  taxes. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  af^er  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the         ^ 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  nqt  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an    • 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-17108  Filed  &-30-97:  8:45  am) 
WUING  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-594-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Application 

June  25. 1997. 

Take  notice  that  on  June  19,  1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  P.O.  Box  20008, 
Owensboro.  Kentucky  42304.  filed  in 
Docket  No.  CP97-594-000  an 
abbreviated  application  pursuant  to 
Section  7(b)  of  the  Natural  Gas  Act  for 
permission  and  approval  to  abandon  an 
interruptible  transportation  service  for 
Louisiana  Power  &  Light  Company 
(Louisiana  Power)  which  was 
authorized  in  Docket  No.  CP78-91,  all 


as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Under  Docket  No.  CP78-91,  Texas 
Gas  was  authorized  to  continue  an 
existing  interruptible  transportation 
service  for  Louisiana  Power  pursuant  to 
a  Transportation  Agreement 
(Transportation  Agreement)  dated 
September  15,  1969.  Service  is  no  longer 
being  provided  under  the 
Transportation  Agreement  and 
Louisiana  Power  has  agreed  to  terminate 
the  Transportation  Agreement. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  16, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426.  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  385.211 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10.  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  Texas  Gas  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-17109  Filed  6-30-97;  8:45  am) 

BILUNG  CODE  8717-01-M 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1.  1997  /  Notices 


35483 


DEPARTMENT  Of  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-36-000] 

Texas  G^  Transmission  Corporation; 
Notice  of  Filing  of  Refund  Report 

June  25.  1997. 

Take  notice  that  on  June  20.  1997. 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  a  refund 
report  detailing  the  pro  rata  refund  to  its 
eligible  firm  customers  of  a  June  10. 
1997.  Gas  Research  Institute  (GRI) 
refund  of  $966,658. 

Texas  Gas  states  that  this  refund 
report  is  being  made  to  comply  with 
Commission  Order  issued  February  22, 
1995,  in  Docket  No.  RP95-1 24-000 
requiring  each  pipeline  to  file  a  refund 
report  with  the  Commission  within 
fifteen  (15)  days  of  making  the  refunds. 

Texas  Gas  states  that  copies  of  the 
refund  report  were  included  with  the 
refunds  made  on  June  10,  1997,  and 
served  upon  Texas  Gas's  jurisdictional, 
customers  receiving  refunds,  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  §§  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  or 
motions  should  be  filed  on  or  before 
July  2,  1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  97-17110  Filed  6-30-97;  8:45  am] 

BILUNG  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-215-0031 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Fuel 
Reimbursement  Charge  Filing 

June  25,  1997. 

Take  notice  that  on  June  20,  1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 


filing  certain  workpapers  in  compliance 
with  the  Commission's  June  6,  1997 
Letter  Order  in  Docket  No.  RP97-215- 
002. 

Any  person  c'esiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  on  or  before  July  2,  1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-17115  Filed  6-30-97;  8:45  am) 
BauNQ  cooE  enr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3241-000,  et  ai.] 

Central  Louisiana  Electric  Company, 
Inc.,  et  al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

June  25,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Central  Louisiana  Electric  Company, 
Inc. 

[Docket  No.  ER9 7-3 241-000] 

Take  notice  that  on  June  6,  1997, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  Progress  Power 
Marketing,  Inc.  under  its  point-to-point 
transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Progress  Power 
Marketing,  Inc. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Valley  Electric  Association,  Inc. 

[Docket  No.  ER97-3242-000| 

Take  notice  that  on  June  6,  1997, 
Valley  Electric  Association,  Inc. 
(Valley),  tendered  for  filing  a  Contract 
with  the  Department  of  Energy  (DOE). 
Under  the  Contract,  Valley  provides 
transmission  service  to  the  DOE's  Test 
Site  in  Nevada.  The  filing  is  one  of  a 
series  of  initial  rate  filings  being 
submitted  by  Valley  as  a  result  of  the 


pre-payment  of  its  Rural  Utilities 
Service  debt. 

A  copy  of  the  filing  was  served  upon 
the  DOE. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Valley  Electric  Association,  Ldc. 

[Docket  No.  ER97-3243-O001 

Take  notice  that  on  June  6,  1997, 
Valley  Electric  Association,  Inc. 
(Valley),  tendered  for  filing  a 
Transmission  Service  Agreement  with 
Lincoln  County  Power  District  No.  1 
(Lincoln).  The  filing  is  one  of  a  series  of 
initial  rate  filings  being  submitted  by 
Valley  as  a  result  of  the  pre-payment  of 
its  Rural  Utilities  Service  debt. 

A  copy  of  the  filing  was  served  upon 
Lincoln. 

Comment  date:  July  9,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Valley  Electric  Association,  Inc. 

[Docket  No.  ER97-3244-O00I 

Take  notice  that  on  June  6,  1997, 
Valley  Electric  Association,  Inc. 
(Valley),  tendered  for  filing  an 
Interchange  Agreement  with  Nevada 
Power  Company  (Nevada  Power).  The 
filing  is  one  of  a  series  of  initial  rate 
filings  being  submitted  by  Valley  as  a 
result  of  the  pre-payment  of  its  Rural 
Utilities  Service  debt. 

A  copy  of  the  filing  was  served  upon 
Nevada  Power. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Florida  Power  &  Light  Company 

(Docket  No.  ER97-3245-O00I 

Take  notice  that  on  June  6,  1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  proposed  notice  of 
cancellation  of  an  umbrella  service 
agreement  with  Coral  Power,  L.L.C.  for 
Firm  Short-Term  transmission  service 
under  FPL's  Open  Access  Transmission 
Tariff. 

FPL  requests  that  the  proposed 
cancellation  be  permitted  to  become 
effective  on  May  15,  1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Montana  Power  Company 

[Docket  No.  ER97-3246-000) 

Take  notice  that  on  June  6.  1997, 
Montana  Power  Company  (MPC), 
tendered  for  filing  an  Agreement 
between  MPC  and  Big  Horn  County 
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Electric  Cooperative.  Inc.  (Big  Horn), 
pursuant  to  which  the  assignment  to 
Central  Montana  Electric  Power 
Cooperative,  Inc.  of  a  contract  for  the 
purchase  of  power  between  Big  Horn 
and  MPC  is  terminated  and  Big  Horn 
will  resume  the  purchase  of  power  at 
wholesale  directly  from  MPC. 

Comment  dote;  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Valley  Electric  Association,  Inc. 

[Docket  No.£R97-3247-000) 

Take  notice  that  on  June  6.  1997, 
Valley  Electric  Association,  Inc. 
(Valley),  tendered  for  filing  a  Contract 
for  Exchange  of  Electric  Service  with 
Southern  California  Edison  Company 
(EdisonKEdison  Rate  Schedule  FERC 
No.  218).  The  filing  is  one  of  a  series  of 
initial  rate  filings  being  submitted  by 
Valley  as  a  result  of  the  pre-payment  of 
its  Rural  Utihties  Service  debt. 

A  copy  of  the  filing  was  served  upon 
Edison. 

Comment  date:  July  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Valley  Electric  Association,  Inc. 

(Docket  No.  ER97-3248-000J 

Take  notice  that  on  June  6,  1997, 
Valley  Electric  Association,  Inc. 
(Valley),  tendered  for  filing  a  Letter 
Agreement  for  Interchange  of  Hoover 
Resources  between  the  members  of  the 
Silver  State  Power  Association  in 
Nevada.  The  filing  is  one  of  a  series  of 
initial  rate  filings  being  submitted  by 
Valley  as  a  result  of  the  pre-payment  of 
its  Rural  Utilities  Service  debt. 

A  copy  of  the  filing  was  served  upon 
the  other  members  of  the  Silver  State 
Power  Association:  City  of  Boulder  City, 
Nevada;  Lincoln  County  Power  District 
No.  1;  and  Overton  Power  District  No. 
5. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Southern  Company  Services.  Inc. 

[Docket  No.  ER97-3249-O001 

Take  notice  that  on  June  6. 1997, 
Southern  Company  Services,  Inc. 
(SCSI),  acting  as  agent  for  Alabama 
Power  Company.  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  the  Operating 
Companies),  submitted  for  filing 
Amendment  No.  9  to  The  Southern 
Company  System  Intercompany 
Interchange  Contract  dated  October  31, 
1988.  as  amended.  The  amendment 
provides  for  the  use  of  monthly  capacity 


worth  factors  to  distribute  the  annual 
capacity  cost  for  reserve  sharing 
purposes  to  different  months  of  the  year 
based  upon  an  assessment  of  the 
reliability  requirements  of  the  system. 
The  amendment  also  adopts  marginal 
replacement  fuel  cost  as  the  basis  for 
determining  the  energy  rate  for 
purchases  and  sales  among  the 
Operating  Companies  to  serve  their 
territorial  requirements.  SCSI  requests 
an  effective  date  of  January  1 .  1998  for 
this  submittal. 

10.  Florida  Power  Corporation 

(Docket  No.  ER97-3251-000] 

Take  notice  that  on  June  5. 1997. 
Florida  Power  Corporation,  tendered  for 
filing  a  service  agreement  providing  for 
service  to  Morgan  Stanley  Capital 
Group.  Inc.,  pursuant  to  Florida  Power's 
power  sales  Tariff.  Florida  Power 
requests  that  the  Commission  waive  its 
notice  of  filing  requirements  and  allow 
the  Service  Agreement  to  become 
effective  on  June  6. 1997. 

Comment  date:  July  9. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Minnesota  Power  &  Light  Company 

[Docket  No.  ER97-3252-0001 

Take  notice  that  on  June  6.  1997. 
Miimesota  Power  &  Light  Company 
(MP),  tendered  for  filing  signed  a 
Service  Agreement  with  Marshfield 
Electric  &  Water  Department  imder  MP's 
cost-based  Wholesale  Coordination 
Sales  Tariff  WCS-1  to  satisfy  its  filing 
requirements  imder  this  tariff. 

Comment  date:  July  9. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  South  Carolina  Electric  &  Gas 
Company 

(Docket  No.  ER97-3253-OOOJ 

Take  notice  that  on  Jime  9, 1997. 
South  Carolina  Electric  &  Gas  Company 
(SCE&G).  filed  executed  service 
agreements  with  the  City  of  Orangeburg, 
South  Carolina  (Orangeburg)  providing 
for  unbundled  power  supply, 
transmission  and  ancillary  services  on  a 
long-term  basis  pursuant  to  SCE&G's 
Negotiated  Market  Sales  and  Open 
Access  Transmission  Tariffs.  SCE&G 
also  simultaneously  filed  a  notice  of 
termination  of  the  current  service 
arrangements  between  Orangeburg  and 
SCE&G.  thereby  resolving  all 
outstanding  disputes  regarding  those 
arrangements. 

Comment  date:  July  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


13.  Long  Island  Lighting  Company 

[Docket  No.  ER97-3254-OOOi 

Take  notice  that  on  June  9. 1997,  Long 
Island  Lighting  Company  (LILCO).  filed 
a  Service  Agreement  for  Non-Firm 
Point-to-Point  Transmission  Service 
between  LILCO  and  Western  Power 
Services,  Inc.  (Transmission  Customer). 

This  Service  Agreement  specifies  that 
the  Transmission  Customer  has  agreed 
to  the  rates,  terms  and  conditions  of  the 
LILCO  open  access  transmission  tariff 
filed  on  July  9,  1996,  in  Docket  No. 
OA96-38-000. 

LILCO  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
May  30,  1997,  for  the  Service 
Agreement.  LILCO  has  served  copies  of 
the  filing  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Transmission  Customer. 

Comment  date:  July  9, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Portland  General  Electric 

[Docket  No.  ER97-3255-000  Company) 

Take  notice  that  on  June  9,  1997, 
Portland  General  Electric  Company 
(PGE),  tendered  for  filing  its  Average 
System  Cost  (ASC)  as  calculated  by  PGE 
and  determined  by  the  Bonneville 
Power  Administration  under  the  revised 
ASC  Methodology  which  became 
effective  on  October  1,  1984.  This  filing 
includes  PGE's  revised  Appendix  1  of 
the  Residential  Purchase  and  Sale 
Agreement. 

PGE  states  that  the  revised  Appendix 
1  shows  the  ASC  to  be  36.32  mills/kWh 
effective  October  11.  1996.  The 
Bormeville  Power  Administration 
determined  the  ASC  rate  for  PGE  to  be 
36.35  mills/kWh.  However,  there  is  no 
effect  on  the  residential  exchange 
payments  because  the  amount  for  fiscal 
year  1997  was  fixed  by  federal 
legislation. 

Copies  of  the  filing  have  been  served 
on  the  persons  named  in  the  transmittal 
letter  as  included  in  the  filing. 

Comment  date:  July  9.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-3256-0001 

Take  notice  that  on  June  9,  1997. 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
Service  Agreements  for  Non-Firm  Point- 
to-Point  Transmission  Service  writh 
NIPSCO  Energ>'  Services,  Inc.,  Northeast 
Utilities  Service  Company,  and  South 
Carolina  Electric  &  Gas  Company  under 
the  Open  Access  Transmission  Tariff  to 
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Eligible  Purchasers  dated  luly  9.  1996. 
Under  the  tendered  Service  Agreement 
Virginia  Power  will  provide  non-firm 
point-to-point  service  to  the 
Transmission  Customers  as  agreed  to  by 
the  parties  under  the  rates,  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  the  North  Carolina 
Utilities  Commission,  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Niagara  Mohawk  Power 
Corporation 

[Docket  No.  ER9  7-3 2 5  7-000 1 

Take  notice  that  on  June  9,  1997, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk),  tendered  for  filing, 
an  amendment  to  its  filing  dated  June  5, 
1997  regarding  the  Marcy-South 
Facilities  Agreement  with  the  Power 
Authority  of  the  State  of  New  York 
(NYPA). 

Copies  of  this  filing  were  served  upon 
NYPA  and  the  Public  Service 
Commission  of  New  York. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER97-3258-O00! 

Take  notice  that  on  June  9,  1997,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
executed  service  agreements  under  the 
AEP  Companies'  Power  Sales  Tariff.  The 
Power  Sales  Tariff  was  accepted  for 
filing  effective  October  1,  1995.  and  has 
been  designated  AEP  Companies'  FERC 
Electric  Tariff  First  Revised  Volume  No. 
2.  AEPSC  requests  waiver  of  notice  to 
permit  the  service  agreements  to  be 
made  effective  for  service  billed  on  and 
after  May  15,  1997. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Indiana, 
Kentucky,  Michigan.  Ohio,  Tennessee. 
Virginia  and  West  Virginia. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Louisville  Gas  and  Electric  Co. 

[Docket  No.  ER97-3259-O00I 

Take  notice  that  on  June  9,  1997. 
Louisville  Gas  and  Electric  Company 
(LG&E),  tendered  for  filing  an  executed 
Purchase  and  Sales  Agreement  between 
LG&E  and  Stand  Energy  Corporation 
under  LG&E's  Rate  Schedule  GSS. 


Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Carolina  Power  &  Light  Company 

[Docket  No.  ER9 7-3 260-000] 

Take  notice  that  on  June  9.  1997. 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customers:  Vaster  Power 
Marketing,  Inc.;  Constellation  Power 
Source;  Consumers  Power  Company  and 
The  Detroit  Edison  Company 
collectively  referred  to  as  the  Michigan 
Companies;  and  NESI  Power  Marketing, 
Inc.  Service  to  each  Eligible  Customer 
will  be  in  accordance  with  the  terms 
and  conditions  of  Carolina  Power  & 
Light  Company's  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  July  9,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Central  Power  and  Light  Company, 
Public  Service  Company  of  Oklahoma 
Southwestern  Electric  Power  Company. 
West  Texas  Utilities  Company 

(Docket  No,  ER97-3261-OO0I 

Take  notice  that  on  June  9,  1997, 
Central  Power  and  Light  Company 
(CPL),  Public  Service  Company  of 
Oklahoma  (PSO),  Southwestern  Electric 
Power  Company  (SWEPCO)  and  West 
Texas  Utilities  Company  (WTU) 
(collectively,  the  Companies)  each 
tendered  for  filing  Service  Agreements 
establishing  the  EnerZ  Corporation, 
Equitable  Power  Services  Company  and 
PanEnergy  Trading  and  Market  Services, 
L.L.C.  as  customers  under  the  terms  of 
each  Company's  CSRT-1  Tariff. 

The  Companies  request  an  effective 
date  of  May  10,  1997  for  each  of  the 
service  agreements  and,  accordingly, 
seek  waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  on  the  three  customers,  the 
Arkansas  Public  Service  Commission, 
the  Louisiana  Public  Service 
Commission,  the  Oklahoma  Corporation 
Commission  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

21.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No,  ER97-3263-000I 

Take  notice  that  on  June  4,  1997, 
Orange  and  Rockland  Utilities,  Inc. 


(O&R),  tendered  for  filing  pursuant  to 
Part  35  of  the  Federal  Energy-  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  Part  35,  service 
agreements  under  which  O&R  will 
provide  capacity  and/or  energy  to  North 
American  Energy  Conservation.  Inc. 
(NAEC)  and  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  in 
accordance  with  O&R's  market-based 
power  sales  tariff. 

O&R  has  requested  waiver  of  the 
notice  requirement  so  that  the  service 
agreements  with  NAEC  and  Niagara 
Mohawk  become  effective  as  of  May  15, 
1997. 

O&R  served  copies  of  the  filing  upon 
the  New  York  State  Public  Service 
Conunission.  NAEC  and  Niagara 
Mohawk. 

Comment  date:  July  9. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Hudson  Gas  &  Electric 
Corporation 

[Docket  No.  ER97-3264-000J 

Take  notice  that  on  June  9,  1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E).  tendered  for 
filing  pursuant  to  35,12  of  the  Federal 
Energ\'  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
New  York  State  Electric  &  Gas 
Corporation,  The  terms  and  conditions 
of  service  under  this  Agreement  are 
made  pursuant  to  CHG&E's  FERC  Open 
Access  Schedule.  Original  Volume  1 
(Transmission  Tariff!  filed  in 
compliance  with  the  Commission's 
Order  888  in  Docket  No,  RM95-8-000 
and  RM94-7-001,  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  July  9.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  New  England  Power  Pool 

(Docket  No,  ER97-3265-000J 

Take  notice  that  on  June  6,  1997.  the 
New  England  Power  Pool  (NEPOOL), 
filed  a  Service  Agreement  for  Through 
or  Out  or  Other  Point-to-Point 
Transmission  Service  pursuant  to 
Section  205  of  the  Federal  Power  Act 
and  18  CFR  35.12  of  the  Commission's 
Regulations, 

Acceptance  of  the  Service  Agreement  . 
will  permit  NEPOOL  to  provide 
transmission  service  to  PanEnergy 
Trading  and  Market  Services.  L.I.C.  In 
accordance  with  the  provisions  of  the 
NEPOOL  Transmission  Tariff  filed  with 
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the  Commission  on  December  31,  1996 
under  the  above-referenced  docket. 
NEPOOL  requests  an  effective  date  of 
June  1,  1997  for  commencement  of 
transmission  service.  Copies  of  this 
filing  were  served  upon  New  England 
Public  Utility  Commissioners  and  all 
NEPOOL  members. 

Comment  date:  July  9.  1997,  in 
accordance  with  Stemdard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Florida  Power  &  Light  Company 

IDocket  No.  ER97-3266-000I 

Take  notice  that  on  June  10.  1997. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  AYP  Energy.  Inc.  for 
Short-Term  Firm  and  Non-Firm 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  July  1,  1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  July  9.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Southern  Company  Services,  Inc. 

(Docket  No.  ER97-3267-O00I 

Take  notice  that  on  June  10,  1997, 
Southern  Company  Services.  Lie. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company. 
Mississippi  Power  Company  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  one  (1)  service 
agreement  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff,  Original  Volume 
No.  4)  with  the  following  entity:  Florida 
Power  Corporation.  SCSI  states  that  the 
service  agreement  will  enable  Southern 
Companies  to  engage  in  short-term 
market-based  rate  transactions  with  this 
entity. 

Comment  date:  July  9.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Commonwealth  Electric  Company 
Cambridge  Electric  Light  Company 

(Docket  No.  ER97-3262-0O0) 

Take  notice  that  on  June  9,  1997, 
Commonwealth  Electric  Company 
(Commonwealth)  and  Cambridge 
Electric  Light  Company  (Cambridge), 
collectively  referred  to  as  the 
Companies,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  between 
the  Companies  and  the  following 
Market- Based  Power  Sales  Customers 


(collectively  referred  to  herein  as  the 
Customers): 

AYP  Energy,  Inc. 

Niagara  Mohawk  Power  Corporation 

Plum  Street  Energy  Marketing,  Inc. 

TransCanada  Energy  Ltd. 

VTEC  Energy,  Inc. 

Western  Power  Services,  Inc. 

These  Service  Agreements  specify 
that  the  Customers  have  signed  on  to 
and  have  agreed  to  the  terms  and 
conditions  of  the  Companies'  Market- 
Based  Power  Sales  Tariffs  designated  as 
Commonwealth's  Market-Based  Power 
Sales  Tariff  (FERC  Electric  Tariff 
Original  Volume  No.  7)  and  Cambridge's 
Market-Based  Power  Sales  Tariff  (FERC 
Electric  Tariff  Original  Volume  No.  9). 
These  Tariffs,  accepted  by  the  FERC  on 
February  27.  1997,  and  which  have  an 
effective  date  of  February  28, 1997,  will 
allow  the  Companies  and  the  Customers 
to  enter  into  separately  scheduled  short- 
term  transactions  under  which  the 
Companies  will  sell  to  the  Customers 
capacity  and/or  energy  as  the  parties 
may  mutually  agree.  The  Companies 
request  an  effective  date  as  specified  on 
each  Service  Agreement. 

.   Comment  date:  July  9,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

(PR  Doc.  97-17165  Filed  6-30-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3 193-000,  et  al.] 

Maine  Electric  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  24,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Maine  Electric  Power  Company 

(Docket  No.  ER97-3 193-000] 

Take  notice  that  on  June  4,  1997, 
Maine  Electric  Power  Company 
("MEPCO"),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
Aquila  Power  Corporation.  Service  will 
be  provided  pursuant  to  MEPCO's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  MEPCO— FERC  Electric 
Tariff.  Original  Volume  No.  1.  as 
supplemented. 

Comment  date:  July  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Maine  Electric  Power  Company 

(Docket  No.  ER97-3194-O00I 

Take  notice  that  on  June  4,  1997, 
Maine  Electric  Power  Company 
("MEPCO"),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
Southern  Energy  Trading  and 
Marketing.  Inc.  Service  will  be  provided 
pursuant  to  MEPCO's  Open  Access 
Transmission  Tariff,  designated  rate 
schedule  MEPCO— FERC  Electric  Tariff. 
Original  Volume  No.  1.  as 
supplemented. 

Comment  date:  July  7,  1997.  in 
accordance  with  Standard  Paragraph  E  ■ 
at  the  end  of  this  notice. 

3.  Maine  Electric  Power  Company 

[Docket  No.  ER9 7-3 195-000) 

Take  notice  that  on  June  4,  1997. 
Maine  Electric  Power  Company 
("MEPCO  "),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
New  England  Power  Company.  Service 
will  be  provided  pursuant  to  MEPCO's 
Open  Access  Transmission  Tariff, 
designated  rate  schedule  MEPCO — 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  as  supplemented. 

Comment  date:  July  7.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  Maine  Electric  Power  Company 

(Docket  No.  ER9 7-31 96-000 i 

Take  notice  that  on  June  4,  1997, 
Maine  Electric  Power  Company 
("MEPCO"),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
Unitil  Power  Corporation.  Service  will 
be  provided  pursuant  to  MEPCO's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  MEPCO— FERC  Electric 
Tariff,  Original  Volume  No.  1,  as 
supplemented. 

Comment  date:  July  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Maine  Electric  Power  Company 

[Docket  No.  ER97-3197-0001 

Take  notice  that  on  June  4,  1997, 
Maine  Electric  Power  Company 
("MEPCO"),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
Western  Power  Services,  Inc.  Service 
will  be  provided  pursuant  to  MEPCO's 
Open  Access  Transmission  Tariff, 
designated  rate  schedule  MEPCO — 
FERC  Electric  Tariff,  Original  Volume 
No.  3.  as  supplemented. 

Comment  date:  July  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Maine  Electric  Power  Company 

[Docket  No.  ER9 7-3 198-0001 

Take  notice  that  on  June  4,  1997, 
Maine  Electric  Power  Company 
("MEPCO"),  tendered  for  filing  a  service 
agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  entered  into  with 
LG&E  Power  Marketing,  Inc.  Service 
will  be  provided  pursuant  to  MEPCO's 
Open  Access  Transmission  Tariff, 
designated  rate  schedule  MEPCO — 
FERC  Electric  Tariff,  Original  Volume 
No.  1,  as  supplemented. 

Comment  date:  July  7,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Columbus  Southern  Power  Company 

(Docket  No.  ER9 7-3 21 3-000) 

Take  notice  that  on  June  5.  1997, 
Columbus  Southern  Power  Company 
(CSP),  tendered  for  filing  with  the 
Commission  a  Facilities  and  Operations 
Agreement  dated  June  3,  1997,  and  a 
Facilities  Service  Agreement  between 
CSP,  Buckeye  Power,  Inc.  (Buckeye)  and 
Guernsey-Muskingum  Electric 
Cooperative,  Inc.  (GME).  GME  is  an 
Ohio  electricity  cooperative  and  a 
member  of  Buckeye  Power,  Inc. 

GME  has  requested  CSP  provide  a 
new  delivery  point  pursuant  to 
provisions  of  the  Power  Delivery 
Agreement  between  CSP,  Buckeye,  The 


Cincinnati  Gas  &  Electric  Company.  The 
Dayton  Power  and  Light  Company. 
Monongahela  Power  Company,  Ohio 
Power  Company  and  Toledo  Edison 
Company,  dated  January  1,  1968.  CSP 
requests  an  effective  date  of  June  15. 
1997,  for  the  tendered  agreements. 

CSP  states  that  copies  of  its  filing 
were  served  upon  the  Guernsey- 
Muskingum  Electric  Cooperative,  Inc., 
Buckeye  Power,  Inc.,  R&F  Coal 
Company  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  July  8,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Interstate  Power  Company 

(Docket  No.  ER97-3214-OO0I 

Take  notice  that  on  June  5.  1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Coral  Power,  L.L.C.  (Coral).  Under  the 
Transmission  Service  Agreement,  IPW 
will  provide  non-firm  point-to-point 
transmission  service  to  Coral. 

Comment  date:  July  8,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  ^ 

9.  Interstate  Power  Company 

[Docket  No.  ER9 7-3 2 15-000] 

Take  notice  that  on  June  5,  1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Power  Sales  Service 
Agreement  between  IPW  and  NP  Energy 
Inc.  Under  the  Agreement.  IPW  will  sell 
Capacity  &  Energy  to  NP  Energy  Inc.,  as 
agreed  to  by  both  companies. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Interstate  Power  Company 

[Docket  No.  ER9 7-3 2 16-000] 

Take  notice  that  on  June  5,  1997. 
Interstate  Power  Company  (IPW), 
tendered  for  filing  three  Transmission 
Service  Agreements  between  IPW  and 
ComBelt  Power  Cooperative  (CornBelt). 
Under  the  Transmission  Service 
Agreements,  IPW  will  provide  firm 
point-to-point  transmission  service  to 
CornBelt. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  UtiliCorp  United  Inc. 

IDocket  No.  ER97-3217-0001 

Take  notice  that  on  May  30,  1997, 
UtiliCorp  United  Inc.  (UtiliCorp), 
tendered  for  filing  on  behalf  of  its 
operating  divisions,  further 
amendments  to  its  filings  in  this  docket. 
UtiliCorp  requests  waiver  of  the 
Commission's  Regulations  to  permit 


these  further  amendments  to  become 
effective  on  June  1,  1997. 

Comment  date:  July  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice, 

12.  Niagara  Mohawk  Power 
Corporation 

(Docket  No.  ER97-3218-000I 

Take  notice  that  on  June  5,  1997. 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  Jersey 
Central  Power  and  Light  Company. 
Metropolitan  Edison  Company  and 
Pennsylvania  Electric  Company  (GPU 
Energy).  This  Transmission  Service 
Agreement  specifies  that  GPU  Energy 
has  signed  on  to  and  has  agreed  to  the 
terms  and  conditions  of  NMPC's  Open 
Access  Transmission  Tariff  as  filed  in 
Docket  No.  OA96-194-000.  This  Tariff, 
filed  with  FERC  on  July  9,  1996,  will 
allow  NMPC  and  GPU  Energy  to  enter 
into  separately  scheduled  transactions 
under  which  NMPC  will  provide 
transmission  service  for  GPU  Energy  as 
the  parties  may  mutually  agree. 

NMPC  requests  an  effective  date  of 
June  2,  1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shovkTi. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  GPU  Energy. 

Comment  date:  July  8,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Kansas  City  Power  &  Light 
Company 

[Docket  No.  ER97-3219-0001 

Take  notice  that  on  June  5,  1997, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  Mav  16,  1997,  between 
KCPL  and  Western  Resources,  Inc.(WR). 
KCPL  proposes  an  effective  date  of  June 
6,  1997  and  requests  a  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  requested  effective  date.  This 
Agreement  provides  for  the  rates  and 
charges  for  Firm  Transmission  Service. 
In  its  filing.  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-000. 

Comment  date:  July  8.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  ONEOK  Power  Marketing  Company 

(Docket  No.  ER9 7-3 2 20-000] 

Take  notice  that  on  June  5.  1997, 
ONEOK  Power  Marketing  Company 
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(OPMC),  tendered  for  filing  a  notice  of 
cancellation  of  OPMC's  FERC  Electric 
Rate  Schedule  No.  1  to  be  effective 
immediately 

Comment  date:  July  8. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Consumers  Energy  Company 

(Docket  No.  ER97-3221-0001 

Take  notice  that  on  June  5,  1997, 
Consumers  Energy  Company 
(Consumers)  submitted  for  filing  a  retail 
wheeling  tariff  in  the  form  authorized 
by  the  Michigan  Public  Service 
Commission.  Said  tariff  would  operate 
in  conjimction  with  Consumer's  FERC 
open  access  tariff  and  provide  direct 
access  to  eligible  customers  and 
suppliers  as  defined  by  the  tariff  and 
MPSC  orders.  The  direct  access  tariff  is 
of  limited  scope  and  duration  having  an 
upper  limit  of  100  MW  and  an 
expiration  date  of  December  31,  2000 
unless  extended  by  the  MPSC. 

Consumers  requests  an  effective  date 
of  July  1.  1997  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  Copies  of  this  filing  were 
served  upon  the  Michigan  Public 
Service  Commission. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Atlantic  City  Electric  Company 

(Docket  No.  ER97-3222-0001 

Take  notice  that  on  June  5, 1997, 
Atlantic  City  Electric  Company  (Atlantic 
Electric),  tendered  for  filing  service 
agreements  under  which  Atlantic 
Electric  will  sell  capacity  and  energy  to 
North  American  Energy  Conservation. 
Inc.  and  Eastern  Power  Distribution.  Inc. 
under  Atlantic  Electric's  market-based 
rate  sales  tariff.  Atlantic  Electric 
requests  the  agreement  with  Eastern 
Power  Distribution,  Inc.  be  accepted  to 
become  effective  on  June  6,  1997,  and 
the  agreement  with  North  American 
Energy  Conservation,  Inc.  be  accepted  to 
become  effective  on  Jime  1, 1997. 

Atlantic  Electric  states  that  a  copy  of 
the  filing  has  been  served  on  North 
American  Energy  Conservation,  Inc.  and 
Eastern  Power  Ehstribution,  Inc. 

Comment  date:  July  8.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Company  Services,  Inc. 

(Docket  No.  ER97-3223-OOOJ 

Take  notice  that  on  June  5,  1997. 
Southern  Company  Services,  Inc. 
(SCSI),  acting  on  behalf  of  Alabama 
Power  Company.  Georgia  Power 
Company,  Gulf  Power  Company. 
Mississippi  Power  Company  and 


Savaimah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies)  filed  one  (1)  service 
agreement  imder  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff 
(FERC  Electric  Tariff.  Original  Volume 
No.  4)  with  the  following  entity: 
Tennessee  Valley  Authority.  SCSI  states 
that  the  service  agreement  will  enable 
Southern  Companies  to  engage  in  short- 
tenn  market-based  rate  transactions 
with  this  entity. 

Comment  date:  July  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER97-3224-0001 

Take  notice  that  on  June  5, 1997. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  pursuant  to 
Section  35.15  of  the  Regulations  to  the 
Federal  Energy  Regulatory  Commission, 
18  CFR  35.15,  its  Notices  of 
Cancellation  of  Economy  Energy 
Agreements.  PNM  states  that  it  has  filed 
its  Notices  of  Cancellation  to  comply 
with  the  requirements  contained  in  the 
Commission's  Order  No.  888,  61  Fed. 
Reg.  21.540  (May  10.  1996)  which 
provide  that  economy  energy 
transactions  must  be  unbundled.  The 
agreements  to  be  canceled  by  PNM  are 
bundled  economy  energy  agreements. 

Piu^uant  to  PNM's  filing,  the 
following  agreements  are  to  be  canceled: 
Six  Party  Economy  Agreement  between 
PNM.  Tucson  Electric  Power  Company 
(formerly  Tucson  Gas  and  Electric 
Company),  Salt  River  Project 
Agricultural  Improvement  and  Power 
District,  Southern  California  Edison 
Company.  Arizona  Public  Service 
Company,  and  El  Paso  Electric 
Company,  dated  November  15,  1971; 
Economy  Energy  Agreement  l)etween 
The  City  of  Pasadena,  California  and 
PNM,  dated  May  18,  1989;  Economy 
Energy  Agreement  between  The  Los 
Angeles  Department  of  Water  and  Power 
and  PNM.  dated  August  14. 1986; 
Economy  Energy  Agreement  between 
Louis  Dryfus  Electric  Power,  Inc.  and 
PNM,  dated  January  27,  1993;  Capacity 
and  Energy  Services  Agreement  between 
Enron  Power  Marketing,  Inc.  and  PNM, 
dated  May  27,  1994;  Economy  Energy 
Agreement  between  Arkansas  River 
Power  Authority  and  PNM,  dated 
December  19, 1984;  Economy  Energy 
Agreement  between  The  City  of 
Anaheim,  California  and  PNM,  dated 
June  15. 1982;  and  Service  Schedule  C 
of  the  Interconnection  Agreement 
between  The  City  of  Anaheim, 
Cahfomia  and  PNM,  dated  April  26. 
1991.  PNM's  filing  is  available  for 


public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Comment  date:  July  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER97-3225-OOOJ 

Take  notice  that  on  June  5, 1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  changes  in 
the  rate  schedule  for  Midway 
Transmission  Service  (MTS)  to  the 
Transmission  Agency  of  Northern 
California  (TANC).  MTS  is  provided 
under  PG&E  Rate  Schedule  FERC  No. 
143,  as  supplemented. 

These  changes  revise  the  process  of 
determining  whether  certain  future 
transmission  reinforcements  are  needed 
by  adding  a  dispute  resolution 
procedures  to  apply  in  the  event  the 
need  for  the  reinforcements  is 
questioned. 

PG&E  pH-oposed  that  the  amendment 
to  the  rate  schedule  become  effective  on 
the  earliest  date  the  Commission 
permits. 

Copies  of  this  filing  have  been  served 
upon  TANC  and  the  California  PubUc 
Utilities  Commission. 

Comment  date:  July  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  New  England  Power  Company 

(Docket  No.  ER97-322&-0001 

Take  notice  that  on  Jime  6,  1997,  New 
England  Power  Company  (NEP)  filed  a 
Service  Agreement  with  Peimsylvania 
Power  &  Light  Power  Company  for  non- 
firm,  point-to-point  transmission  service 
under  NEP's  open  access  transmission 
tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  9.  NEP  also  tendered,  as 
part  of  the  filing,  a  fully  executed 
version  of  its  Tariff  No.  9  Service 
Agreement  with  Enron  Power 
Marketing,  Inc. 

Comment  date:  July  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Ohio  Edison  Company, 
Pennsylvania  Power  Company 

(Docket  No.  ER97-3227-O00) 

Take  notice  that  on  June  6, 1997,  Ohio 
Edison  Company  tendered  for  filing  on 
behalf  of  itself  and  Pennsylvania  Power 
Company,  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  with  Western  Power  Services. 
Inc.  and  Ohio  Edison  Company 
pursuant  to  Ohio  Edison's  Open  Access 
Tariff.  This  Service  Agreement  will 
enable  the  parties  to  obtain  Non-Firm 
Point-to-Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 
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Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Central  Vermont  Public  Service 
Corporation 

(Docket  No.  ER97-3228-0001 

Take  notice  that  on  June  6.  1997, 
Central  Vermont  Public  Service 
Corporation  (Central  Vermont),  tendered 
for  filing  amendments  to  its  FERC 
Electric  Tariff.  Original  Tariff  No.  5, 
which  modify  the  Tariff  to  provide  for 
the  resale  of  transmission  rights 
obtained  by  the  Company's  wholesale 
power  merchant.  This  Tariff  originally 
was  accepted  for  filing  by  the 
Commission  on  November  26,  1991  in 
Docket  No.  ER92-1 2-000. 

Central  Vermont  states  that  it  has 
added  a  new  Article  III  that  provides  for 
the  resale  of  transmission  capacity  the 
Company  has  obtained  pursuant  to 
service  agreements  under  its  open 
access  Transmission  Tariff  No.  7,  or 
pursuant  to  the  transmission  tariffs  of 
other  entities.  The  amendments  also 
provide  that  when  the  Company  resells 
transmission  rights  that  it  has  obtained 
pursuant  to  a  service  agreement  unde» 
its  own  Transmission  Tariff  No.  7,  all  of 
the  non-rate  terms  and  conditions  of  its 
pro  forma  tariff  that  otherwise  would 
apply  to  a  transmission  capacity  sale 
(such  as  posting  of  discounts,  disclosing 
other  information)  continue  to  apply. 

Central  Vermont  requests  any 
necessary  waivers  so  that  these 
amendments  may  become  effective  on 
June  9,  1997. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Illinois  Power  Company 

(Docket  No.  ER9 7-3 2 2 9-000] 

Take  noUce  that  on  June  6,  1997. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
under  which  East  Kentucky  Power 
Cooperative,  Inc.  will  take  service  under 
Illinois  Power  Company's  Power  Sales 
Tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  June  1,  1997. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Illinois  Power  Company 

(Docket  No.  ER97-3230-OOOI 

Take  notice  that  on  June  6,  1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 


Illinois  62526,  tendered  for  filing  firm 
transmission  agreements  under  which 
Apogee  Coal  Company  d/b/a  Arch  of 
Ulinois  will  take  transmission  service 
pursuant  to  its  open  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  June  1,  1997. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Illinois  Power  Company 

(Docket  No.  ER97-3231-OO01 

Take  notice  that  on  June  6,  1997, 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526.  tendered  for  filing  firm 
and  non-firm  transmission  agreements 
under  which  NIPSCO  Energy  Services, 
Inc.  will  take  transmission  service 
pursuant  to  its  ^pen  access  transmission 
tariff.  The  agreements  are  based  on  the 
Form  of  Service  Agreement  in  Illinois 
Power's  tariff. 

Illinois  Power  has  requested  an 
effective  date  of  June  1,  1997. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  The  Cleveland  Electric  Illuminating 
Company 

Docket  No.  ER97-3232-000 

Take  notice  that  on  June  6,  1997,  The 
Cleveland  Electric  Illuminating 
Company,  filed  an  Electric  Power 
Service  Agreement  between  CEI  and 
Delhi  Energy  Services,  Inc.,  Northeast 
Utilities  Service  Company,  Williams 
Energy  Services  Company  and  the 
Dayton  Power  and  Light  Company. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  The  Toledo  Edison  Company. 

(Docket  No.  ER97-3233-O001 

Take  notice  that  on  June  6,  1997,  The 
Toledo  Edison  Company  filed  Electric 
Power  Service  Agreements  between  TE 
and  Delhi  Energy  Services,  Inc., 
Northeast  Utilities  Service  Company, 
Williams  Energy  Services  Company  and 
the  Dayton  Power  and  Light  Company. 

Comment  date:  July  8,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Minnesota  Power  &  Light  Company 

(Docket  No.  ER97-3234-OOOI  ^ 

Take  notice  that  on  June  6,  1997, 
Minnesota  Power  &  Light  Company 
(MP),  tendered  for  filing  signed  Service 
Agreements  with  Marshfield  Electric  & 
Water  Department  and  Wisconsin 


Electric  Power  Company  under  MP's 
market-based  Wholesale  Coordination 
Sales  Tariff  (WCS-2)  to  satisfy  its  filing 
requirements  under  this  tariff. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER9 7-3 2 3 5-000 1 

Take  notice  that  on  June  6,  1997, 
Northern  Indiana  Public  Service 
Company,  tendered  for  filing  an 
executed  Standard  Transmission 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  between 
Northern  Indiana  Public  Service 
Company  and  NP  Energy,  Inc. 

Under  the  Transmission  Service 
Agreement,  Northern  Indiana  Public 
Service  Company  will  provide  Point-to- 
Point  Transmission  Service  to  NP 
Energy,  Inc.  pursuant  to  the 
Transmission  Service  Tariff  filed  by 
Northern  Indiana  Public  Service 
Company  in  Docket  No.  OA96-4 7-000 
and  allowed  to  become  effective  by  the 
Commission.  Northern  Indiana  Public 
Service  Company  has  requested  that  the 
Service  Agreement  be  allowed  to 
become  effective  as  of  June  15.  1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Northern  Indiana  Public  Service 
Company 

(Docket  No.  ER9 7-3 2 3 6-0001 

Take  Notice  that  on  June  6,  1997, 
Northern  Indiana  Public  Service 
Company  tendered  for  filing  an 
executed  Service  Agreement  between 
Northern  Indiana  Public  Service 
Company  and  NP  Energy,  Inc. 

Under  the  Service  Agreement, 
Northern  Indiana  Public  Service 
Company  agrees  to  provide  services  to 
NP  Energy,  Inc.  under  Northern  Indiana 
Public  Service  Company's  Power  Sales 
Tariff.  Northern  Indiana  Public  Service 
Company  and  NP  Energy,  Inc.  request 
waiver  of  the  Commission's  sixty-day 
notice  requirement  to  permit  an 
effective  date  of  June  15,  1997. 

Copies  of  this  filing  have  been  sent  to 
the  Indiana  Utility  Regulatory 
Commission  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  date:  July  8,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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31.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER97-3237-0001 

Take  notice  that  on  June  6,  1997. 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Wisconsin  Electric  Power  Company. 
NSP  requests  that  the  Commission 
accept  the  agreement  effective  May  10. 
1997.  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  July  8.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  The  Washington  Water  Power 
Company 

[Docket  No.  ER97-3238-000] 

Take  notice  that  on  June  6.  1997.  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
executed  Service  Agreements  for  Non- 
Firm  Point-To-Point  Transmission 
Service  under  WWP's  Open  Access 
Transmission  Tariff — FERC  Electric 
Tariff,  Original  Volume  No.  8.  WWP 
requests  the  Service  Agreements  be 
given  effective  dates  concurrent  with 
their  respective  dates  of  execution. 

Comment  date:  July  8.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  Ohio  Valley  Electric  Corporation 
Indiana-Kentucky  Electric  Corporation 

(Docket  No.  ER97-3239-^)00| 

Take  notice  that  on  June  6.  1997,  Ohio 
Valley  Electric  Corporation  (including 
its  wholly-owned  subsidiary.  Indiana- 
Kentucky  Electric  Corporation)  (OVEC) 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-To-Point 
Transmission  Service,  dated  May  19, 
1997  (the  Service  Agreement)  between 
Virginia  Electric  and  Power  Company 
(VEPCO)  and  OVEC.  OVEC  proposes  an 
effective  date  of  May  19,  1997  and 
requests  waiver  of  the  Commission's 
notice  requirement  to  allow  the 
requested  effective  date.  The  Service 
Agreement  provides  for  non-firm 
transmission  service  by  OVEC  to 
VEPCO. 

In  its  filing.  OVEC  states  that  the  rates 
and  charges  included  in  the  Service 
Agreement  are  the  rates  and  charges  set 
forth  in  OVEC's  Open  Access 
Transmission  Tariff. 

Copies  of  this  filing  were  served  upon 
the  North  Carolina  Utilities 
Commission,  the  Virginia  State 
Corporation  Commission  and  VEPCO. 


Comment  date:  July  8, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Central  Louisiana  Electric 
Company,  Inc. 

(Docket  No.  BR97-324O-0001 

Take  notice  that  on  June  6,  1997, 
Central  Louisiana  Electric  Company. 
Inc.,  (CLECO),  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  USGen  Power 
Services.  L.P.  under  its  point-to-point 
transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  USGen  Power 
Services,  L.P. 

Comment  date:  July  8.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-17164  Filed  6-30-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2888-005  et  al.] 

Hydroelectric  Applications  [Idaho 
Power  Company,  et  al.];  Notice  of 
Applications 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Conunission  and  are 
av^lable  for  public  inspection: 

1  a.  Type  of  Application:  Major 
Relicense  (Tendered  Notice). 

b.  Project  No.:  2778-005. 

c.  Date  filed:  May  29,  1997. 

d.  Applicant:  Idaho  Power  Company. 


e.  Name  of  Project:  Shoshone  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Snake  River  in 
Twin  Falls  and  Jerome  Counties.  Idaho. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  §§  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Robert  W. 
Stahman,  Vice  President,  Secretary,  and 
General  Counsel,  Idaho  Power 
Company,  P.O.  Box  70,  Boise,  Idaho 
83707,  (208)  388-2676. 

i.  FERC  Contact:  Alan  D.  Mitchnick  at 
(202)  219-2826. 

j.  Comment  Date:  60  days  from  the 
filing  date  in  paragraph  c. 

k.  Description  of  Project:  The  existing 
project  consists  of:  (1)  a  diversion  dam 
consisting  of  four  sections  with  a  total 
length  of  798.4  feet;  (2)  a  reinforced 
concrete  intake  structure;  (3)  a  450-foot- 
long  tunnel  and  120-foot-long  penstock; 

(4)  a  powerhouse  containing  three 
generating  units  with  an  installed 
nameplate  capacity  of  12.5  megawatts; 

(5)  an  86-acre  impoundment  with  a 
gross  storage  of  1,500  acre-feet  at  normal 
operating  elevation;  and  (6)  other 
appurtenances. 

"The  applicant  proposes  to  continue  to 
op«rate  the  project  in  a  run-of-river 
mode. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  Idaho  State 
Historic  Preservation  Office  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR,  at  800.4. 

m.  Under  Section  4.32  (b)(7)  of  the 
Commission's  regulations  (18  CFR),  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  the  applicant 
should  conduct  an  additional  scientific 
study  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merits,  they  must  file 
a  request  for  the  study  with  the 
Commission,  not  later  than  60  days  after 
the  application  is  filed,  and  must  serve 
a  copy  of  the  request  on  the  applicant. 

2  a.  Type  of  Application:  Major 
Relicense. 

b.  Project  No:  2666-007. 

c.  Date  filed:  March  28,  1997. 

d.  Applicant:  Bangor  Hydro  Electric 
Company. 

e.  Name  of  Project:  Medway 
Hydroelectric  Project. 

f.  Location:  On  the  West  Branch  of  the 
Penobscot  River  in  Penobscot  County, 
Maine. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  use  §§  791(A)— 925(r). 

h.  Applicant  Contact:  Kathleen  C. 
Billings,  Director  Environmental 
Services  &  Compliance,  Bangor  Hydro 
Electric  Company,  33  State  Street, 
Bangor,  Maine  04401,  (207)  941-6636. 


i.  FERC  Contact:  David  A.  Turner  at 
(202)219-2844. 

j.  Deadline  for  Interventions  and 
Protests:  August  25,  1997. 

k.  Status  of  Environmental  Analysis: 
This  application  has  been  accepted  for 
filing  but  is  not  ready  for  environmental 
analysis  at  this  time — see  attached 
paragraph  El. 

1.  Description  of  Project:  The  existing 
project  consists  of:  (1)  a  343-foot-long, 
20-foot-high  (exclusive  of  4-foot,  10- 
inch-high  flash  boards)  concrete  gravity 
dam,  with  a  permanent  crest  elevation 
of  254.5  feet  (referenced  to  National 
Geodetic  Vertical  Datum-NGVD);  (2)  a 
120-acre  impoundment  at  elevation 
259.3  feet  (normal  impoundment  level); 
(3)  a  64-foot-long  concrete  gravity 
forebay;  (4)  a  1 70-foot-long,  34-foot- 
wide,  71-foot-high  brick  powerhouse 
containing  five  generating  units  with  a 
total  installed  capacity  of  3.44  MW;  (5) 
an  approximate  144-foot-long,  3-kilovolt 
(kv)  undergrotmd  transmission  line,  and 
(6)  appurtenant  fiacilities. 

The  applicant  proposes  to  continue  to 
operate  the  project  in  a  nin-of-rivar 
mode. 

m.  This  notice  also  consists  of  the 
following  standvd  paragraph:  Bl. 

3  a.  Application  Type:  Non-prt^ect 
use  of  project  lands. 

b.  Project  No:  459-091 . 

c.  Date  Filed:  May  21,  1997. 

d.  Applicant:  Union  Electric 
Company. 

e.  Name  ofProfect:  Osage 
Hydroriectric  Profect . 

f.  Location:  Laka  of  \ha  Ozarics,     .. 
Caadea  Couaty,  Missauri. 

g.  Fi/ed  AirsHmt  to;  It  GFR  4^Mi; 
&.  Applicant  Cowtact.'Ms.  l4y^ 

McLaugUiB,  UmiMk  Electric  Camptmj. 
1901  Chouteau  AveMe,  St  Louis.  MO 
63166.  (314)  554-2264. 

i.  FERC  Contmct:  Steve  Hecki^.  (202) 
219-2656. 

).  Comment  Date:  August  1, 1M7. 

k.  Description  of  Applicatioa:  Union 
Electric  Company  (licensee)  requests 
Commission  approval  to  grant  a  pomit 
to  Indian  Creek  Hills  Property  Own«« 
Association.  Inc.  (Association),  to 
excavate  about  4,500  cubic  yards  of 
gravel  firom  Indian  Creek.  Excavation 
would  remove  gravel  deposits  restoring 
the  creek's  hydraulic  capacity  and 
reducing  flooding.  The  permit  would 
also  allow  the  Association  to  install  500 
feet  of  riprap  to  stabilize  the  adjacent 
shoreline.  "The  excavation  and 
installation  of  riprap  would  occur  at  the 
Lake  of  the  Ozarks  near  lake  mile  6.2  + 
6.0  +  3.7  in  Sections  17  and  20, 
Township  41  North,  Range  16  West, 
Camden  County,  Missouri 
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1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
and  D2. 

4  a.  Type  of  Application:  Non-project 
Use  of  Project  Lands  (New  Marina  and 
Expansion  of  Docking  Facility). 

b.  Project  Nos.:  1494-140:  Hangar 

51 — Shangri-la  Airpark;  1494-141:         " 
Island  Park  Estates. 

c.  Dates  Filed:  May  9  and  May  12, 
1997,  respectively. 

d.  Applicant:  Grand  River  Dam 
Authority  (GRDA). 

e.  Name  of  Project:  Pensacola  Project. 

f.  Location:  The  proposed  new  marina 
(Shangri-la  Airpark)  and  the  expansion 
of  an  existing  homeowners  dock  (Island 
Park  Estates)  would  be  located  near  the 
Shangri-la  Airport  in  the  Monkey  Island 
area  of  Grand  Lake  O'  the  Cherokees  in 
Delaware  Coimty,  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)-825(r). 

h.  Applicant  contact:  Marsha 
Hawkins,  Grand  River  Dam  Authority, 
P.O.  Box  409,  Vinita.  OK  74301,  (918) 
256-5545. 

i.  FERC  contact:  John  K.  Hannula, 
(202)219-0116. 

j.  Comment  date:  August  1,  1997. 

k.  Description  of  the  Applications: 

1494-140:  GRDA  requests  approval  to 
permit  Paul  Staten,  d/b/a  Hangar  51 — 
Shangri-la  Airpark  to  construct  a  marina 
consisting  of  6  new  dodcs  containing 
146  boat  slips  and  a  breakwater. 

1494-141:  GRDA  requests  approval  to 
permit  Bob  Corlett,  d/b/a  Island  Park 
Estates  to  add  3^  docks  coMtaiBing  24 
•lips  to  an  existMg  dock  caataining  18 
•lips. 

Cmnmehts  oaibe  applications  akould 
specific^  ad(fa«s8  the  appropriate 
ptnjnrt  rfnnt  nt  ahaihiii 

1.  This  notice  also  coafliatosf  tke 
foihming standard  parayapk«:  B.  Cl, 
aBdD2. 

5  a.  Type  (^ Appiicatia^trSmnmdeT  of 
license. 

b.  Project  No.:  10895-006. 

c.  Date  filed:  May  14, 1997. 

d.  Applicant:  Mickiaaa  Hydro-Electric 
Power  Corporation. 

e.  Name  ofPn^ect:  Mishawaka. 

f.  Location:  Oa  the  St.  Joseph  River,  in 
the  City  of  Mishawaka,  St.  Joseph 
County,  Indiana. 

g.  File  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  John  E. 
Fisher,  Michiana  Hydro-Electric  Power, 
Corporation,  1634  East  Jefferson  Blvd., 
South  Bend,  Indiana  46617,  (219)  233- 
1296. 

i.  FERC  Contact:  Tom  Papsidero  (202) 
219-2715. 

j.  Comment  Date:  August  1,  1997. 

k.  Description  of  Filing:  The  licensee 
requests  to  surrender  the  license  for  this 


unconstructed  project  for  economic 
reasons. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C2  & 
D2. 

6  a.  Type  of  Application:  Amendment 
of  Exemption. 

b.  Project  No:  3760-007. 

c.  Date  Filed:  April  17,  1997. 

d.  Applicant:  Franklin  Industrial 
Complex,  Inc. 

e.  Name  of  Project:  Steven's  Milb 
Project. 

f.  Location:  Winnipesaukee  River, 
Merrimack  County,  New  Hampshire. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  Section  791(a)-«25(r). 

h.  Applicant  Contact:  Mr.  David 
Stevenson,  C.I.M.;  MGR.,  General 
Manager,  Algonquin  Power  Systems, 
New  Hampshire  Inc..  2085  Hurontario 
St.,  Suite  210,  Mississauga,  Ontario 
L5A4GI,  (90S)  273-8900. 

i.  FERC  Contact:  Anum  Purchiaroni. 
(202) 219-3297. 

j.  Comment  Date:  August  6,  1997. 

k.  Description  of  Project:  Algonquin 
Power  Systems  New  Hampshire,  Inc.  on 
behalf  of  Franklin  Industrial  Complex, 
Inc.  (FICI),  exemptee  for  the  Steven's 
Mills  Prt^ect,  filed  an  application  to 
amend  its  exemption.  FIQ  proposes  to 
remove  the  second  generating  unit  from 
the  pow«'house.  The  unit  has  been  idle 
since  1992  because  of  mechanical 
difficulties.  The  unit  generated  about 
224  kW  and  had  been  operating  since 
1987.  The  unit  was  used  only  when  the 
river  flows  exceeded  1,100  cfs,  which 
was  approximately  15%  of  the  time 
during  a  normal  year.  The  total  plant 
generating  capacity  would  be  reduced 
from  the  authorized  2,161  kW  to  1.910 
kW.  FIQ  states  in  its  filing  that  the 
removal  of  the  second  unit  will  not 
change  the  run-of-river  mode  of 
operation  of  the  project 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl. 
andD2. 

7  a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  Name:  Catawba-Wateree 
Project,. 

c.  Project  No.:  FERC  Project  No.  2232- 
341. 

d.  Date  Filed:  April  10,  1997. 

e.  Applicant:  Dtike  Power  Company. 

f.  Location:  Mecklenburg  County, 
North  Carolina,  Woods  at  Lake 
Davidson,  Lake  Norman  near  the  Town 
of  Davidson. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a>-825(r). 

(h)  Applicant  Contact:  Mr.  EM. 
Oakley,  Duke  Power  Company.  P.O.  Box 
1006  (EC12Y),  Charlotte,  NC  28201- 
1006,  (704)  382-5778. 
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i.  FERC  Contact:  Brian  Romanek, 
(202) 21»-3076. 

j.  Comment  Date:  August  1.  1997. 

k.  Description  of  the  filing:  Duke 
Power  Company  proposes  to  grant  an 
easement  of  0.615  acre  of  project  land 
to  the  Woods  at  Lake  Davidson 
Homeowners  Association  to  construct  a 
private  residential  marina.  The 
proposed  marina  would  provide  access 
to  the  reservoir  for  residents  of  Woods 
at  Lake  Davidson  Subdivision.  The 
proposed  marina  facility  would  consist 
of  an  access  ramp  and  27  floating  boat 
slips.  The  slips  would  be  anchored  by 
using  self-driving  piles. 

1.  This  notice  also  consists  of  the 
following  standard  .paragraphs:  B,  Cl, 
D2. 

8  a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  Name:  Catawba- Wateree 
Project. 

c.  Project  No.:  FERC  Project  No.  2232- 
342. 

d.  Date  Filed:  April  30,  1997. 

e.  Applicant:  Duke  Power  Company. 

f.  Location:  Iredell  County,  North 
Carolina.  Harbor  Cove  Subdivision, 
Lake  Norman  near  Mooresville. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §791(a)-825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Power  Company,  P.O.  Box 
1006  (EC12Y).  Charlotte,  NC  28201- 
1006,  (704)  382-5778. 

i.  FERC  Contact:  Brian  Romanek, 
(202) 219-3076. 

j.  Comment  Date:  August  1,  1997. 

k.  Description  of  the  filing:  Duke 
Power  Company  proposes  to  grant  an 
easement  of  1.836  acres  of  project  land 
to  the  Ipswich  Bay,  LLC  to  construct  a 
private  residential  marina.  The 
proposed  marina  would  provide  access 
to  the  reservoir  for  residents  of  Harbor 
Cove  Subdivision.  The  proposed  marina 
would  consist  of  access  ramps  and  58 
floating  boat  slips.  The  slips  would  be 
anchored  by  using  self-driving  piles.  To 
improve  water  depth  for  boat  access  at 
this  facility,  approximately  8,500  cubic 
yards  of  sediment  would  be  dredged 
from  a  60,000  square  foot  area. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

Standard  Paragraphs 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 


intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Bl.  Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

C2.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS." 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS,"  "NOTICE  OF 
INTENT  TO  FILE  COMPETING 
APPLICA'nON."  "COMPETING 
APPLICATION,"  "PROTEST."  or 
"MOTION  TO  INTERVENE,  "  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  these  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  A  copy  of  a 
notice  of  intent,  competing  application, 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 


application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

El.  Filing  and  Service  of  Responsive 
Documents — The  application  is  not 
ready  for  enviroiunental  analysis  at  this 
time;  therefore,  the  Commission  is  not 
now  requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

When  the  application  is  ready  for 
environmental  analysis,  the 
Commission  will  issue  a  public  notice 
requesting  comments, 
recommendations,  terms  and 
conditions,  or  prescriptions. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MO'nON  TO  INTERVENE;"  (2)  set 
forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  &"om  the  applicant. 
Any  of  these  documents  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington.  D.C.  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Office  of  Hydropower 
Licensing,  Federal  Energy  Regulatory 
Commission,  at  the  above  address.  A 
copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Eteted:  June  25. 1997.  Washington,  DC. 
Lois  D.  Cashell. 
Secretary. 

(PR  Doc.  97-17166  Filed  6-30-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM95-0-003] 

Open  Access  Same-time  Information 
System  and  Standards  of  Conduct; 
Notice  of  Technical  Conference  and 
Clarification  of  Procedures  for 
Developing  Scheduling  Requirements 

June  25. 1997. 

Before  Commissioners:  James  J.  Hoecker. 
Chairman;  Vicky  A.  Bailey,  William  L. 
Massey,  and  Donald  F.  Santa,  Jr. 

Introduction 

In  order  to  assess  the  electric  power 
industry's  progress  in  implementing  the 
requirements  of  OASIS  Phase  I,  review 
industry  proposals  for  revisions  to  these 
requirements  in  response  to  Order  No. 
889-A,  review  issues  relating  to  the 
development  of  OASIS  Phase  II 
requirements,  and  review  how  well 
"OASIS  is  meeting  the  Commission's 
goals  for  open  access  transmission  and 
the  industry's  needs  for  a  functioning 
marketplace,  we  announce  that  the 
Commission's  staff  will  host  a  technical 
conference  on  July  18,  1997  at  the 
Commission's  offices  at  888  First  Street, 
N.E.,  Washington,  D.C.  20426,  starting  at 
10:00  a.m. 

We  also  take  this  opportunity  to 
provide  some  guidance  as  to  the 
development  of  electronic  scheduling 
requirements  for  OASIS  Phase  II 
implementation. 

Background 

The  timetable  for  OASIS  Phase  I 
requirements  and  OASIS  Phase  n 
development  is  discussed  in  both  Order 
No.  889  and  in  Order  No.  889-A.i  Order 
No.  889  became  effective  on  July  9.  1996 
with  compliance  due  by  January  3, 
1997.2  Order  No.  889-A  became 
effective  on  May  13,  1997.  In  Order  No. 
889-A,  the  Commission  requested  that 
the  How  Working  Group  address  several 
issues  in  a  report  to  the  Commission 
due  on  or  before  June  30,  1997.3  jhe 
Commission  also  requested  that  the 
industry  file  a  report  with  the 
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'  See  Open  Access  Same- Time  Information 
System  and  Standards  of  Conduct.  Order  No.  889, 
FERC  SUU.  k  Regs.  131.037.  61  FR  21.737,  21.762- 
63  (1996).  order  on  reh'g.  Order  No.  889-A.  FERC 
Stats.  &  Regs.  131.049.  62  FR  12.484.  12.501-03 
(1997).  reh  g  pending. 

'  Extended  from  November  1 .  1996,  see  Open 
Access  Same-Time  Information  System  and 
Standards  of  Conduct,  order  granting  request  for 
extension  of  time.  76  FERC  161,305  (1996). 

'This  report  originally  was  due  by  )une  2.  1997. 
However  upon  consideration  of  a  request  from  the 
How  Working  Group,  the  Commission  granted  an 
extension,  until  June  30. 1997.  for  submittal  of  the 
report. 


Commission,  on  or  before  August  4, 
1997,  dealing  with  OASIS  Phase  II 
requirements. 

Technical  Conference 

The  Commission's  staff  will  convene 
a  technical  conference  on  OASIS  Phase 
I  implementation  and  OASIS  Phase  II 
development.  The  following  issues  will 
be  discussed  in  a  panel  format: 

I.  Status  of  OASIS  Phase  I  Implementation. 
The  How  Working  Croup,  the  North 
American  Electric  Reliability  Council 
(NERC),  and  other  interested  persons  are 
invited  to  discuss  how  well  OASIS  is 
woridng  and  whether  transmission  providers 
are  meeting  their  obligations  under  the 
OASIS  Phase  I  regulations. 

n.  Summary  of  How  Working  Group's  June 
30,  1997  Report.  The  How  Working  Group, 
the  Commercial  Practices  Working  Group.* 
and  other  interested  persotis  are  invited  to 
discuss  the  recommendations  contained  in 
the  June  30th  report. 

in.  OASIS  Phase  D.  The  How  Working 
(koup.  the  Commercial  Practices  Workkig 
Group.  NERC.  and  other  interested  persons 
are  invited  to  preview  the  industry's  report 
on  OASIS  Phase  II  requirements  (due  on  or 
before  August  4, 1997]  and  discuss  what 
steps  should  be  taken  to  enhance  OASIS  and 
thereby  fully  realize  the  Commission's  opwn 
access  goals  and  create  a  functional 
marketplace. 

Persons  wishing  to  speak  on  a  panel 
at  the  technical  conference  should 
submit  a  request  to  make  a  statement  in 
Docket  No.  RM95-9-O03.  The  request 
must  clearly  identify  the  person  desiring 
to  speak  and  must  identify  anyone 
whom  the  speaker  represents.  The 
request  must  also  include  a  brief  (not  to 
exceed  2  pages]  synopsis  of  the  issue  or 
issues  the  speaker  wishes  to  address  as 
well  as  the  speaker's  position  on  that 
issue  or  issues.  All  requests  must  be 
filed  writh  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426  on  or  before  July  3,  1997.  A 
notice  listing  the  speakers  and  panels 
for  the  technical  conference  will  be 
issued  at  a  later  date. 

Broadcast  of  Technical  Conference 

If  there  is  sufficient  interest,  the 
Capitol  Connection  will  provide  a  live 
broadcast  of  the  technical  conference  to 
interested  persons.  Persons  interested  in 
receiving  the  broadcast  for  a  fee  should 
contact  Shirley  Al-Jarani  by  telephone  at 
the  Capitol  Connection  at  703-993-3100 
by  no  later  than  July  3,  1997. 

In  addition,  National  Narrowcast 
Network's  Hearings-On-The-Line 


*This  is  an  industry-created  and  industry-based 
group,  facilitated  by  NERC,  comprised  of 
representatives  of  various  industry  segments 
working  together  on  issues  concerning  electric 
industry  commercial  practices.  This  group  is  a 
successor  to  the  OASIS  What  Working  Group 


service  covers  all  FERC  meetings  live  by 
telephone  so  that  interested  persons  can 
listen  to  the  proceedings  from  any 
telephone  without  special  equipment 
Call  202-966-2211  for  details.  Billing  is 
based  on  time  on-line. 

Scheduling 

A  vitally  important  issue  in  the 
development  to  the  OASIS  Phase  II 
requirements  is  electronic  scheduling  of 
transactions.  In  Order  No.  889,  the 
Commission  asked  the  industry  to 
discuss  adding  scheduling  to  the  OASIS 
requirements  in  the  report  on  OASIS 
Phase  U  requirements.  In  Order  No. 
889-A,  we  further  explained  that  the 
inclusion  of  scheduling  as  part  of  the 
OASIS  requirements  would  be 
addressed  in  Phase  n. 

The  Commission's  understanding  is 
that  NERC,  on  its  own  initiative,  h^ 
taken  the  lead  in  developing  procedures 
for  the  electronic  scheduling  of 
transactions.  The  Commission 
appreciates  NERC's  efforts  to  develop  aa 
industry-wide  electronic  scheduling 
system.  As  with  the  transmission 
reservation  system  (covered  by  the 
OASIS  Phase  I  requirements),  proposed 
requirements  and  technical  standards 
for  an  industry-wide  electronic 
scheduling  system  are  subject  to  the 
Commission's  jurisdiction  and  review. 
The  Commission  must  approve  the 
requirements  and  technical  standards  to 
ensure  that  they  comply  with  the 
Commission's  comparable,  open  access 
policy.  As  with  transmission 
reservations,  a  standards  industry-wide 
system  for  electronic  scheduling  is 
needed  to  support  the  standards  of 
conduct,  functional  unbundling,  and 
open  access  transmission. 

The  Commission  accepted  the 
industry's  proposal  for  a  phased 
implementation  of  OASIS.  Scheduling 
was  put  off  until  Phase  II  because  of  the 
expected  practical  difficulties  involved, 
and  due  to  the  Commission's  interest  in 
having  the  basic  OASIS  requirements 
implemented  as  expeditiously  as 
possible.  The  proposed  scheduling 
standards  must  be  filed  with  the 
Commission  for  review  and  approval 
before  they  go  into  effect. 

The  Commission  believes  that 
transmission  reservation  and  scheduling 
are  closely  related.  We  are  concerned 
that  customers  should  not  be  required  to 
learn  to  use  two  different  systems  to 
reserve  capacity  and  to  schedule  power. 
Moreover,  electronic  scheduling  should 
be  readily  available  to  all  segments  of 
the  electric  power  industry.  Like  the 
Phase  I  OASIS,  the  system  should  be 
inexpensive  and  easy  to  use.  We  invite 
NERC  and  other  interested  persons  to 
discuss  development  and 
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implementation  issues  concerning 
electronic  scheduling  during  the 
discussion  of  OASIS  Phase  II  at  the 
technical  conference. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marvin  Rosenberg  (Technical 
Information).  Office  of  Economic 
Policy.  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208- 
1283 

William  C.  Booth  (Technical 
Information),  Office  of  Electric  Power 
Regulation,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  DC  20426,  (202)  208- 
0849 
By  direction  of  the  Commission. 

Loia  D.  Caahell. 

Secretary. 

[FR  Doc.  97-17167  Filed  6-30-97;  8:45  am] 

BtUJNQ  CODE  S717-41-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5851-7] 

Office  of  Research  and  Development; 
DKK  Corporation:  Application  for 
Equivalent  Mettvod  Determination 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  application. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  aimouncing  that  DKK 
Corporation  has  submitted  an 
equivalency  application  for  model  GFS- 
32  Ambient  Air  SCb  Ultraviolet 
Fluorescent  Analyzer. 

FOR  FURTHER  INFORMATION  CONTACT: 
Berne  I.  Bennett,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD77- 
B),  National  Exposure  Research 
Laboratory,  U.S.  Enviroiunental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina  27711,  (919)  541- 
2366. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
given  that  an  application  has  been 
received  from  DKK  Corporation, 
Kichijoji-Kitamachi-shi,  Tokyo,  180, 
Japan,  proposing  that  model  GFS-32 
Ambient  Air  SO2  Ultraviolet 
Fluorescent  Analyzer  be  designated  as 
an  equivalent  method  under  40  CFR 
Part  53.  If  after  appropriate  technical 
study,  the  Administrator  determines 
that  this  method  should  be  so 
designated,  notice  thereof  will  be 


published  in  the  Federal  Register  in 

accordance  with  40  CFR  part  53. 

Henry  L.  Longest  U, 

Acting  Assistant  Administrator  for  Research 

and  Development. 

[FR  Doc.  97-17185  Filed  6-30-97;  8:45  am) 

BILLING  CODE  65«0-6(M> 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5851-51 

Notice  Of  Open  Meeting  of  the 
Environmental  Financial  Advisory 
Board  on  August  7-8, 1997 

The  Environmental  Protection 
Agency's  (EPA)  Environmental 
Financial  Advisory  Board  (EFAB)  will 
hold  an  open  meeting  of  the  full  Board 
on  August  7-8,  1997.  The  meeting  will 
be  held  at  the  World  Trade  Club's 
International  Room  in  Suite  300  of  the 
XVorld  Trade  Center  (Ferry  Building  at 
Market  St.  and  the  Embarcadero),  San 
Francisco,  California.  The  August  7 
session  will  run  from  9:00  a.m.  to  5:00 
p.m.,  while  the  August  8  session  will 
run  bom  8:30  a.m.  to  11:30  a.m. 

EFAB  is  chartered  with  providing 
analysis  and  advice  to  the  EPA 
Administrator  on  environmental 
finance.  The  purpose  of  this  meeting  is 
to  discuss  work  products  under  EFAB's 
ciurent  strategic  action  agenda  and  to 
develop  an  action  agenda  to  direct  the 
Board's  activities  over  the  remainder  of 
this  year  and  into  1998.  Environmental 
financing  topics  expected  to  be 
discussed  include-  cost  effective 
environmental  management, 
community-based  environmental 
protection,  brownfields  redevelopment. 
Drinking  Water  State  Revolving  Funds, 
and  small  business  access  to  capital. 

The  meeting  will  be  open  to  the 
public,  but  seating  is  limited.  For 
further  information,  please  contact 
Eugene  PonUllo.  U.S.  EPA  on  202-260- 
6044.  or  Joanne  Lynch,  U.S.  EPA  on 
202-260-1459. 

Dated:  June  20,  1997. 
David  Ziegeie, 
Deputy  Comptroller. 

[FR  Doc.  97-17187  Filed  6-30-97;  8:45  am] 
BILLINQ  COOE  8560-60-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5851-1] 

Accidental  Release  Preveotion 
Requirements:  Risk  Mariagement 
Program  Under  Section  112(r)(7)  of  the 
Clean  Air  Act  as  Amended;  Clean  Air 
Act  Advisory  Committee:  Accident 
Prevention  Subcommittee's  Electronic 
Submission  Workgroup  Final 
Recommendations  Report 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Clean  Air  Act  section 
112(r)  required  EPA  to  publish 
regulations  focusing  on  the  prevention 
of  chemical  accidents.  On  June  20, 1996. 
EPA  published  the  final  rule  for  risk 
management  programs. 

An  estimated  66,000  facilities  are 
subject  to  this  regulation  based  on  the 
quantity  of  regulated  substances  they 
have  on-site.  Facilities  that  are  subject 
will  be  required  to  implement  a  risk 
management  program  at  their  facility, 
and  submit  a  summary  of  this 
information  "in  a  method  and  format" 
to  a  central  location  as  specified  by  EPA 
prior  to  June  21. 1999. 

The  Accident  Prevention 
Subcommittee  of  the  CAA  Advisory 
Committee  created  the  Electronic 
Submission  Workgroup  in  October  1996 
to  make  recommendations  on  the 
method  and  format  of  RMP  submissions. 
The  "Electronic  Submission  Workgroup 
Final  Recommendations  Report" 
contains  recommendations  on  the 
technical  and  practical  issues  associated 
with  creating  a  national  repository  of 
electronic  Risk  Management  Plans.  The 
report  includes  recommendations  on 
how  the  regulated  community  will 
report  their  Risk  Management  Plans, 
and  how  state  and  local  governments. 
EPA  and  the  public  will  have  access  to 
this  information. 

ADDRESSES: 

Electronic  Access.  This  document  can 
be  accessed  in  electronic  formation 
through  the  Internet  (at  http:// 
www.@epa.gov/swercepp/rmp- 
wg.html). 

Order  Copies.  To  order  paper  copies 
of  this  report,  please  fax  a  request  to  the 
Emergency  Planning  and  Community 
Right-to-Know  Information  Hotline  at 
703-412-3333  or  call  at  800-412-9877, 
or  703-412-9810  in  the  Washington 
D.C.  metropolitan  area. 

Docket.  This  document  is  in  Docket 
A-91-73  Category  VIII-A  and  available 
for  public  inspection  and  copying 
between  8:00  a.m.  and  5:30  p.m.. 
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Monday  through  Friday,  including  all 
non-Govenunental  holidays,  at  EPA's 
Air  and  Radiation  Docket  and 
Information  Center,  room  Ml  500,  U.S. 
Environmental  ProtecUon  Agency 
(6102).  401  M  Street  S.W.,  Washington, 
D.C.  20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  Electronic 
Submission  Workgroup  and  its  report 
contact  Karen  Shanahan,  Electronic 
Submission  Workgroup  Chair,  by 
telephone  at  (202)  260-2711,  FAX  at 
(202)  260-7906,  via  E-mail: 
shanahan.karen@epamail.epa.gov,  or  US 
EPA  (5104),  401  M.  St.,  SW,  Washington 
DC  20460. 

SUPPLEMENTARY  INFORMATION:  Written 
comments  may  be  submitted  to  EPA  by 
July  18.  1997.  Please  address  comments 
to  Karen  Shanahan  at  the  above  address. 

Additional  information  on  the 
Accident  Prevention  Subconunittee  and 
Electronic  Submission  Workgroup  are 
available  on  the  Internet  at:  http:// 
www.epa.gov/swercepp/rmp-wg.html 

If  you  would  like  to  automatically 
receive  future  information  on  the 
Accident  Prevention  Subcommittee  and 
the  Electronic  Submission  Workgroup 
by  E-mail,  please  send  an  E-mail  to 
Karen  Shanahan  at: 
shanahan.karenQepamail.epa.gov 
requesting  to  be  put  on  the  E-mail  list 
for  these  groups;  include  your  name, 
business  name,  address  and  phone 
number. 

Dated:  June  25, 1997. 
Karen  Shwiahan. 
Designated  Federal  Official. 
[FR  Doc.  97-17181  Filed  6-30-97;  8:45  ami 
BILLING  cooc  asao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S8S1-3) 

Notice  Of  Proposed  Administrative 
Settlement  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of 
1980.  as  amended  ("CERCLA"),  notice 
is  hereby  given  of  a  proposed 
administrative  settiement  concerning 
the  Cemetery  Lane  Superfund  Site  in 
Howard  Coimty,  Maryland,  with 
Howard  County  ("Respondent").  The 


setUement  requires  Respondent  to  pay  a 
total  of  $125,000  to  the  Hazardous 
Substances  Superfund.  The  settlement 
includes  an  EPA  covenant  not  to  sue  the 
Respondent  pursuant  to  section  107  of 
CERCLA,  42  U.S.C.  §9607.  Section 
122(h)  of  CERCLA,  42  U.S.C.  §  9622(h), 
provides  EPA  with  authority  to  enter 
into  administrative  cost  recovery 
settiements. 

For  thirty  days  following  the  date  of 
publication  of  this  document,  the 
Agency  will  receive  written  comments 
relating  to  the  settlement.  The  Agency 
will  reconsider  the  settiement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  Agency's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  USEPA  Region 
m,  841  Chestnut  Street.  Philadelphia. 
PA  19107. 

DATES:  Comments  must  be  provided  on 
or  before  July  31,  1997. 
ADDRESSES:  A  copy  of  the  proposed 
settiement  may  be  obtained  bom  Marcia 
Preston  (3RC21)  in  EPA's  Region  III 
Office,  841  Chestiiut  Building, 
Philadelphia,  PA  19107,  (telephone: 
215/566-2697).  Comments  should  be 
addressed  to  the  Docket  Clerk.  U.S. 
Environmental  Protection  Agency. 
Region  m,  841  Chestnut  Building. 
Philadelphia,  PA  19107,  and  should 
refer  to:  In  the  Matter  of  Cemetery  Lane, 
Elkridge,  Howard  Coimty,  Maryland, 
U.S.  EPA  Docket  No.  m-97-75-DC. 
FOR  FURTHER  MFORMATXM  CONTACT: 
Marcia  Preston  (Mail  Code  3RC21)  (215) 
566-2679,  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Building.  Philadelphia,  Pennsylvania 
19107. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
Administrative  Cost  Recovery 
Settiement: 

In  accordance  with  section  122(i)(l)  of 
CERCLA,  notice  is  hereby  given  of  a 
proposed  administrative  settiement 
concerning  the  Cemetery  Lane 
Superfund  Site,  in  Howard  County, 
Maryland.  Subject  to  review  by  the 
public  pursuant  to  this  document,  the 
agreement  has  met  with  the  approval  of 
the  Attorney  General  or  her  designee, 
the  Uniied  States  Department  of  Justice. 

The  Respondent  has  agreed  to  pay 
$125,000,  subject  to  the  contingency 
that  EPA  may  elect  not  to  complete  the 
settiement  if  comments  received  bom 
the  public  during  this  comment  period 
disclose  facts  or  considerations  which 
indicate  the  proposed  settiement  is 
inappropriate,  improper,  or  inadequate. 
This  settlement  was  reached  through 
means  of  an  alternative  dispute 
resolution  process. 


Money  collected  bom  this  settiement 
will  be  used  to  reimburse  the  Sup)erfund 
for  past  response  costs  incurred  at  or  in 
connection  with  the  Site.  These  costs 
were  inctured  when  EPA  conducted  a 
removal  at  the  Site  in  1990  and  1991. 
The  removal  action  consisted  chiefly  of 
the  offsite  disposal  of  contaminated 
drums  and  soil  found  at  the  Site. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  sections  122(h) 
and  107  of  CERCLA. 
W.  Michael  McCabe. 
Regional  Administrator.  Region  III. 
[FR  Doc.  97-17180  FUed  6-30-97;  8:45  am] 

BILLMG  COOE  6640-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-400112A;  FRL-672»-9] 

Ethylene  Glycol;  Risk  Assessment 
Peer  Review;  Extension  of  Public 
Comment  Period 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  risk  assessment  peer 
review;  extension  of  comment  f>eriod. 

SUMMARY:  In  the  Federal  Register  of 

May  7,  1997,  EPA  issued  a  notice  of  its 
ongoing  peer  review  process  for 
evaluating  its  risk  assessments.  Several 
EPA  risk  assessments  vrill  be  submitted 
for  external  peer  review  including  the 
screening  level  assessment  for  ethylene 
glycol  that  was  conducted  for  purposes 
of  section  313  of  the  Emergency 
Plaiming  and  Community  Right-to- 
Know  Act,  42  U.S.C.  11023.  In  response 
to  a  request,  EPA  is  extending  the 
comment  period  by  60  days  until 
September  5,  1997.  The  comment  period 
for  the  notice  was  scheduled  to  close  on 
July  7,  1997. 

DATES:  Comments  should  be  submitted 
by  September  5,  1997. 
ADDRESSES:  Submitted  information 
should  be  provided  in  triplicate  to: 
OPPT  Docket  Clerk,  TSCA  Document 
Receipt  Office  (7407),  Office  of 
Pollution  Prevention  and  Toxics, 
Enviroiunental  Protection  Agency,  401 
M  St.,  SW.,  Rm.  G099,  Washington,  DC 
20460,  Attention:  Docket  CouUtdI 
Number  OPPTS-400112. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  m.  of  this 
document.  No  confidential  business 
information  (CBI)  should  be  submitted 
through  e-mail. 

Information  claimed  as  confidential 
must  be  clearly  marked  as  CBI.  If  CBI  is 
claimed,  three  additional  sanitized 
copies  must  also  be  submitted. 
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Nonconfidential  versions  of  information 
on  this  notice  will  be  placed  in  the 
public  record  and  will  be  available  for 
public  inspection.  Submitted 
information  should  include  the  docket 
control  number  for  the  document. 
OPPTS-400112.  and  the  name  of  the 
EPA  contact  for  this  document. 
FOR  FURTHER  INFORMATMDN  CONTACT: 
Vanessa  Vu,  Director.  Risk  Assessment 
Division  (7403).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington.  DC  20460.  Telephone:  202- 
260-1241,  e-mail; 
vu.vanessa@epamail  epa  gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

In  response  to  EPA's  Risk 
Characterization  Policy  (memorandum 
of  March  21 ,  1995  from  Carol  M. 
Browner,  EPA  Administrator)  the 
Agency's  Science  Policy  Council  (SPC) 
is  sponsoring  a  series  of  coUoquia  to 
provide  internal  peer  review  of  several 
EPA  risk  assessments  as  case  studies. 
After  the  internal  peer  review  is 
complete,  the  SPC  plans  to  have  several 
of  these  case  studies  externally  peer 
reviewed.  As  part  of  this  process.  EPA's 
Office  of  Prevention.  Pesticides,  and 
Toxic  Substances  will  submit  the 
screening  level  assessment  of  ethylene 
glycol  th^t  was  conducted  for  purposes 
of  section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA).  42  U.S.C.  11023. 
This  assessment  was  published  in  the 
Federal  Register  of  May  7,  1997  (62  FR 
24925).  As  part  of  its  announcement  of 
the  peer  review  process.  EPA  invited  the 
public  to  submit  any  scientific 
information  that  may  impact  the  human 
health  risk  assessment  of  ethylene 
glycol.  EPA  is  mainly  seeking 
information  directly  pertaining  to  the 
human  health  and  exposure  analyses  in 
this  risk  assessment  conducted  for  the 
purposes  of  EPCRA.  The  notice 
originally  provided  that  the  comment 
period  would  close  on  July  7,  1997. 

II.  Extension  of  Comment  Period 

On  May  29,  1997.  EPA  received  a 
request  from  the  Chemical 
Manufacturers  Association  (CMA) 
Ethylene  Glycol  Panel  (Panel)  to  extend 
the  comment  period  for  60  days.  In  their 
request,  the  Panel  noted  that,  because 
the  May  7  Federal  Register  notice  did 
not  specify  the  type  of  information  in 
which  EPA  was  interested,  the  original 
60-day  conunent  period  was 
insufficient  to  thoroughly  analyze  the 
risk  assessment  and  provide  the  Agency 
with  any  additional  information  for 
consideration. 


EPA  has  considered  CMA's  comments 
and  has  determined  that  extending  the 
comment  period  is  appropriate,  and  will 
not  cause  a  significant  delay  in  the  peer 
review  process.  Therefore.  EPA  is 
extending  the  comment  period  until 
September  5, 1997. 

m.  Public  Record 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  document  under 
docket  control  number  OPPTS-400112 
(including  conunents  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  noon  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center, 
Rm.  NE-B607.  401  M  St.,  SW., 
Washington,  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  any  special  characters  and  any 
form  of  encryption.  Comments  and  data 
will  also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPPTS- 
400112.  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

List  of  Subjects 

Environmental  protection. 
Dated:  June  24, 1997. 

Joseph  A.  Carra, 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc.  97-17177  Filed  6-30-97;  8:45  ami 
nUJNO  COO€  6540-6&-F 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 


comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  title  "Appraisal  Standards." 
DATES:  Comments  must  be  submitted  on 
or  before  September  2. 1997. 
ADDRESSES:  Send  written  comments  to 
Steven  F.  Hanft,  Assistant  Executive 
Secretary  (Regulatory  Analysis). 
Attention:  Comments/OES.  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street  N.W..  Washington,  D.C.  20429. 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  1 7th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number  (202)  898-3838; 
Internet  address:  comments@fdic.gov). 
A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  3208, 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Hanft.  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION: 

Proposal  to  renew  the  following 
currently  approved  collection  of 
information: 

Title:  Appraisal  Standards. 

OMB  Number:  3064-0103. 

Frequency  of  Response:  Occasional. 

Affected  Public:  Any  business  or  other 
for-profit  institution  requiring  the 
services  of  an  appraiser  for  any  real 
estate  related  financial  transaction, 
including  loans  or  investments. 

Estimated  Number  of  Respondents: 
328.600. 

Estimated  Time  per  Response:  15 
minutes. 

Estimated  Total  Annual  Burden: 
82,125  hours. 

General  Description  of  Collection:  The 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989  (FTRREA), 
directs  the  FDIC  to  prescribe 
appropriate  standards  for  the 
performance  of  real  estate  appraisals  in 
connection  with  Federally  related 
transactions  under  this  jurisdiction.  The 
information  collection  activities 
attributable  to  12  CFR  Part  323  are  a 
direct  consequence  of  the  statutory 
requirements  and  the  legislative  intent. 

Request  for  Conunent 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1,  1997  /  Notices 


35497 


the  information  has  practical  utility;  (b) 
the  accuracy  of  Ae  estimates  of  the 
burden  of  the  information  collection 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quaUty.  utihty,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
bvutien  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  D.C.  this  26th  day  of 
June.  1997. 

Federal  Deposit  Insurance  Girporation. 

Robert  E.  Feldman. 

Executive  Secretofy. 

[FR  Doc.  97-17172  Filed  6-30-97;  8:45  am] 

WLUNQ  CODE  $714-01-M 


FEDERAL  HOUStNQ  FINANCE  BOARD 
Sunshine  Act  Meeting 

"FEDERAL  REGISTER"  CITATION  OF 
PREVIOUS  ANNOUNCEMENT:  62  FR  33080. 
June  25.  1997. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
THE  MEETING:  3:30  p.m.,  June  25,  1997. 

CHANGES  IN  THE  MEETING:  The  following 
topic  was  withdrawn  from  the  open 
portion  of  the  meeting: 

•  Designation  of  Elective 
Directorships  for  the  1997  Election  of 
FHLBank  Directors. 

•  This  change  was  made  on  less  than 
seven  days  notice  to  the  public  and  no 
earlier  notice  of  this  change  in  the 
subject  matter  of  the  meeting  was 
possible. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Elaine  L.  Baker.  Secretary  to  the  Board. 
(202) 408-2837. 

William  W.  Ginsberg, 

Managing  Director. 

|FR  Doc.  97-17367  Filed  6-27-97;  12:39 

p.m.) 

MLUNO  CODE  672$-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  16, 
1997. 

A.  Federal  Reserve  Bank  of  Kansas 
aty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1 .  Fred  and  Rayma  joy  Wenig, 
Lincoln,  Missoviri;  to  acquire  an 
additional  .58  percent,  for  a  total  of 
33.91  percent,  of  the  voting  shares  of 
Lincoln  Bancshares,  Inc..  Lincoln. 
Missouri,  and  thereby  indirectly  acquire 
The  Farmers  Bank  of  Lincoln.  Lincoln. 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  26,  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-17174  Filed  6-30-97;  8:45  am) 
BILUNO  CODE  aSIO-OI-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HokJing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 


indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reiserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  25.  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City.  Missoiui  64198-0001: 

1  Century  Acquisition  Corporation, 
Hurst.  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Century  Capital 
Financial.  Inc..  Kilgore,  Texas,  and 
thereby  indirectly  acquire  Century 
Capital  Financial,  Inc.,  Kilgore,  Texas, 
and  aty  National  Bank,  Kilgore,  Texas. 
Comments  on  this  application  must  be 
received  not  later  than  July  21,  1997. 

2  Davis  Bancorporation,  Inc.,  Davis, 
Oklahoma:  to  acquire  17.04  percent; 
First  Centralia  Bancshares.  Inc.. 
Centralia.  Kansas,  to  acquire  30.67 
percent;  Morrill  Bancshares.  Inc.. 
Sabetha,  Kansas,  to  acquire  34.08 
percent,  and  Onaga  Bancshares.  Inc., 
Overland  Park.  Kansas,  to  acquire  17.04 
percent,  of  the  voting  shares  of  Century 
Acquisition  Corporation.  Hurst,  Texas, 
and  thereby  indirectly  acquire  City 
National  Bank.  Kilgore.  Texas. 
Comments  on  this  application  must  be 
received  not  later  than  July  21. 1997. 

3.  First  National  Bank  Shares,  LTD.. 
Great  Bend.  Kansas;  to  acquire  20 
percent  of  the  voting  shares  of 
BankWest  (a  de  novo  bank).  Castle  Rock, 
Colorado. 

4.  RCB  Holding  Company,  Claremore. 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  Northeastern  Oklahoma 
Bancshares. Inc..  Inola.  Oklahoma,  and 
thereby  indirectly  acquire  at  least  80 
percent  of  the  voting  shares  of  Bank  of 
Inola.  Inola.  Oklahoma. 

5.  Stockmens  Financial  Corporation, 
Rushville.  Nebraska;  to  acquire  20 
percent  of  the  voting  shares  of 
BankWest  (a  de  novo  bank).  Casde  Rock, 
Colorado, 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco.  California  94105-1579: 
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1.  Santa  Barbara  Bancorp,  Santa 
Barbara,  California;  to  acquire  100 
percent  of  the  voting  shares  of  Citizens 
State  Bank  of  Santa  Paula,  Santa  Paula, 
California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  June  26.  1997. 
Jennifer ).  Johnson, 
Deputy  Secretary-  of  the  Board. 
[FR  Doc.  97-17173  Filed  6-30-97;  8:45  am) 

BILUNG  COOC  621(M)1-F 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOi.D»NG  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  10:00  a.m..  Thursday, 

July  3.  1997. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.VV.,  Washington,  D.C.  20551. 

STATUS:  Open 

MATTERS  TO  BE  CONStOERED: 

1.  Publication  for  comment  of  a 
proposal  to  apply  sections  23A  and  23B 
of  the  Federal  Reserve  Act  to  certain 
subsidiaries  of  banks  engaged  in 
activities  impermissible  for  the  bank 
itself. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  he  recorded  for  the 
t)enefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  55  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office.  Board  of  Governors  of  the 
Federal  Reserve  System.  Washmgton,  D.C. 
20551 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)452-3204. 

Dated   lune  26,  1997. 
lennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc  97-17133  Filed  6-26-97;  10:43  am] 

BiUJNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  Approximately  10:45 

am..  Thursday,  July  3,  1997,  following 


a  recess  at  the  conclusion  of  the  open 

meeting. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  C  Street 

entrance  between  20th  and  21st  Streets, 

N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  June  26, 1997. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-17134  Filed  6-26-97;  10:43  am] 

BILUNG  COOe  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[INFO-97-15] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 


ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  Information  Collection  Procedures 
for  Evaluating  Toxicological  Profiles — 
New — The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  prepares 
toxicological  profiles  in  accordance 
with  guidelines  developed  with 
guidelines  developed  by  ATSDR  and 
EPA  and  each  profile  is  revised  and 
republished  as  necessary,  but  no  less 
often  than  every  three  years.  The 
principal  audiences  for  the  toxicological 
profiles  are  health  professionals  at  the 
federal,  state,  and  local  levels,  interested 
private  sector  organizations  and  groups, 
and  members  of  the  public. 

This  is  a  request  for  approval  to 
collect  information  in  the  profiles  from 
users  on:  (a)  Affiliation  of  users  of  the 
profiles,  (b)  clarity  of  discussion  in  the 
profiles,  (c)  consistency  of  information 
in  the  profiles,  (d)  completeness  of 
information  in  the  profiles,  and  (e) 
utility  of  information  in  the  profile. 

The  information  will  be  used  in  an 
effort  to  maintain  customer  satisfaction 
concerning  use  of  the  profiles  by  these 
multi-disciplinary  users.  This  will  also 
ensure  that  we  continue  to  provide  a 
client-oriented  product.  This  effort  will 
be  accomplished  through  enhancement 
of  the  built-in  system  used  for  updating 
existing  toxicological  profiles  and 
improving  the  utility  of  newly 
developed  profiles  by  use  of  these  user 
surveys. 

The  only  cost  to  respondents  will  be 
the  time  to  complete  the  form,  which  we 
estimate  at  less  than  15  minutes  per 
respondent.  We  expect  respondents  of 
the  toxicological  profile  survey  to  come 
from  a  wide  range  of  occupational  and 
professional  backgrounds  and  have  an 
average  hourly  wage  of  $15.  The  cost  to 
respondents  to  evaluate  toxicological 
profiles  would  then  be  S3. 75  per 
evaluation.  Assuming  a  50%  response 
rate  and  a  total  of  12000  profiles 
(questionnaires)  per  year,  the  estimated 
annual  cost  to  respondents  is  $22,500 
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Respondents 

Number  of  re-      ^3"^;^;°/;;^       Avg.  txjrderV 
^"^-^           ^Snt           ^«^P°"S« 

Total  burden 
(in  hrs.) 

Questionnaire  ~ 

6000                        1              !           0.25 
> 1 

750 

2.  Preventive  Health  and  Health 
Services  Block,  Annual  applications  and 
reports — (0920-0106) — Extension— hi 
1994,  OMB  approved  the  collection  of 
information  provided  in  the  grant 
applications  and  annual  reports  for  the 
Preventive  Health  and  Health  Services 
Block  Grant  (OMB  #0920-0106).  This 
approval  expires  on  September  30, 
1997.  CDC  is  requesting  extension  of 
OMB  clearance  for  this  legislatively 
mandated  information  collection. 


The  information  collected  through  the 
applications  from  the  official  State 
health  agencies  is  required  from  section 
1905  of  the  Public  Health  Service  Act. 
This  is  no  change  in  the  proposed 
information  collection  from  previous 
years.  The  information  collected  from 
the  annual  reports  is  required  by  section 
1906,  specifically  the  requirement  for 
uniform  data  sets  matching  the  uses  of 
fimds.  Minor  modifications  to  some 
individual  uniform  data  sets  for  chronic 


diseases,  as  well  as  some  other  program 
areas,  have  been  made  to  maintain 
consistency  vfi\h  performance  measures 
developed  as  a  result  of  the  Government 
Performance  and  Results  Act.  Overall, 
this  request  reflects  a  25%  reduction  in 
the  collection  burden  to  the  grantees 
(States).  The  total  cost  to  all  respondents 
is  $137,250^ estimated  at  $25A>urden 
hour. 


Resporvjenti 

1 

Nurrberofre- 

Number  or 
responses/ 
respondents 

Avg.  Ixjrden^ 
response  (in 

hrs.) 

Total  burden 
(inhrs.) 

Annual  Applicationa „ 

61 
61 

1 

1 

3D 
30 

1830 

Annual  Reports „ „ 

1630 

Total „ „ 

5490 

Dated:  June  25, 1997 
Wflaa  G.  JohnsiMi. 

Acting  Associate  Dinctorfor  Policy  Planning 
And  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-17128  Filed  &-30-97:  8:45  am) 
I  oooe  4iss-M-r 


defahtmemt  of  health  and 

HUKMN  SERMCeS 


Control  wid 


(MBAV-1S-|fn 


AcA  UmiImv 

Ike  Ceateis  for  Disease  Control  uid 
PreveatMa  (CDC)  puUiakes  a  list  of 
kiforaMtieD  cc^iectim  requests  under 
review  by  the  Office  of  Managan«it  and 
Budget  (OMB)  in  cc»npliance  with  the 
PaperwOTk  Reductioo  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CX)C  Reports  Clearance 
Office  on  (404)  639-7090.  Send  vmtten 
comments  to  CDC,  Desk  Officer;  Human 


Resources  and  Housing  Branch,  New 
Executive  Office  Builc^ng,  Room  10235; 
Washingtcm.  EKZ  20503.  Written 
comments  shoxiid  be  received  within  7 
days  of  this  notice. 

Pivposed  Project 

1.  The  Natiooal  Home  and  Hospice 
Catp  Mail  Survey  (NHHCMS)— (0920- 
02M)— RevisioB— The  National  Home 
tmd  Heapke  Can  Survey  (hRfiiCS)  was 
ooBductad  ia  1M2, 1993, 1994  and 
1996.  M  is  past  af  te  Lea«-Tflm  Care 
coafeMBt  ef  the  N^omI  Hedth  Care 
Survey.  Sectioa  396  ef  tke  Public  Health 
Service  Act  states  that  Aw  National 
Cmtm  far  He^Di  Statistics  "aball 
cetiect  statistics  on  heahh  resources 
*  *  *  (and)  utiHzadoB  of  health  care, 
iaclucUag  utilization  of  *  *  *  services 
ef  hospitals,  extended  care  facihties, 
hoMM  healA  agencies,  and  other 
institutions."— NCHS  data  are  used  to 
exaottBe  this  most  rafNdly  expanding 
sector  of  the  heakh  care  industry.  Data 
from  the  NHHCS  are  widely  used  by  the 
health  care  industry  and  policy  makers 
for  such  diverse  analyses  as  the  need  for 
various  medical  supplies;  minority 


access  to  health  care;  and  planning  for 
the  health  care  needs  of  the  elderly.  The 
NHHCS  also  reveals  detailed 
information  on  utilization  patterns,  as 
needed  to  make  accurate  assessments  of 
the  need  for  and  costs  associated  with 
such  care.  Data  from  earlier  NHHCS 
collections  have  been  used  by  the 
Congressional  Budget  Office,  the  Bureau 
of  Health  Professi(nxs,  the  Maryland 
Health  Resources  Planning  Commission, 
the  National  Association  far  Home  Care, 
und  by  several  newspi^Mrs  and  journals. 
Additional  uses  are  expected  to  be 
similar  to  the  uses  of  the  Nationiri 
Nursing  Hoaae  Survey.  The  mail  survey 
version  is  an  abbreviated  form  used  to 
collect  basic  trend  data  in  years  in 
which  the  full  NHHCS  is  not  in  the 
field.  NHHCMS  data  cover  baseline 
data  on  the  characteristics  of  home 
health  agencies  and  hospices  including 
number  of  patimts  served,  ownership, 
Medicare  and  Medicaid  certification, 
and  services  provided.  Data  collection  is 
planned  for  the  period  October  1997 — 
January  1998.  Survey  design  is  in 
pnx:ess  now.  The  total  annual  burden 
hours  are  200. 


Respondents 

Number  of  re- 
spondents 

Number  of  re- 
spooses/re- 
spondent 

Avg.  borderV 
response  (in 

hrs.) 

Hospices  and  Home  Health  Care  Agencies  

1,200 

1 

0  166 
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Dated:  lune  24.  1997. 
Wilma  G.  fohnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc  97-17126  Filed  6-30-97;  8:45  ami 

BILUNG  CODE  41S:^18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-14-97] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Office  on  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer;  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235; 
Washington,  IX  20503.  Written 


comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

1.  Prospective  Evaluation  of  Health- 
Care  Workers  Exposed  to  Blood  From 
Patients  Infected  with  HIV— (0920- 
0131) — Reinstatement— The  HIV 
Infections  Branch,  Hospital  Infections 
Program  (HIP),  Centers  for  Disease 
Control  and  Prevention  (CIX)  plans  to 
continue  surveillance  of  health-care 
workers  (HCWs)  exposed  to  the  blood  of 
persons  Infected  with  human 
immunodeficiency  virus  (HIV).  This 
prospective  evaluation,  initiated  in 
August  1983,  provides  essential 
scientific  information  on  the  risk  of  HFV 
transmission  in  the  health  care  setting. 
The  objectives  of  the  project  are  to: 
(l)estimate  the  risk  of  HIV  infection  in 
HCWs  exposed  via  the  percutaneous, 
mucous-membrane,  or  skin  route  to  HTV 
infected  blood,  according  to  type  of 
exposure;  (2)  describe  the  type  of 
devices  and  circumstances  of  the 
exposures  sustained  by  HCWs;  (3) 
describe  the  clinical  natural  history  and 
development  of  laboratory  markers  of 
HIV  infection  in  HCWs  enrolled  in  this 
project  who  seroconvert  to  HIV;  and,  (4) 


describe  the  use  of  post-exposure 
chemoprophylaxis  by  HCWs  exposed  to 
HIV  infected  blood. 

The  design  of  this  voluntary 
surveillance  includes  enrollment  of 
participating  institutions  (respondents) 
throughout  the  United  States.  In  the 
event  that  an  HCW  employed  at  the 
facility  sustains  an  eligible  exposure  to 
HIV  infected  blood,  the  HCW  is  enrolled 
and  followed  prospectively. 
Epidemiologic  data  and  serum  for  HIV 
antibody  testing  are  collected  within  30 
days  after  the  exposure  with  follow-up 
visits  and  serum  samples  collected  at  6 
weeks,  3,  6,  and  12  months  from  the 
date  of  the  exposure. 

The  number  of  respondents  is  the  . 
expected  number  of  institutions 
participating  in  the  project  annually. 
The  number  of  responses  is  based  on  the 
average  number  of  forms  which  will  be 
completed  during  each  year.  The  250 
HCWs  enrolled  each  year  will  each  need 
three  Follow-up  forms  completed.  The 
number  of  Reports  of  Antiviral 
Prophylaxis  is  based  on  the  proportion 
of  HCWs  expected  to  be  prescribed 
antiviral  prophylaxis  (approximately 
50%).  The  total  aimual  burden  hours  are 
198. 


Respondent 


Initial  Case  Report  Form  .... 

Fotlow-up  Form 

Antiviral  Prophylaxis  Rpt  ._. 


No.  of  re- 
spondents 


No.  of  re- 
sponses/re- 
spondent 


Avg.  burden/ 
response  (in 
hrs.) 


Total  bur- 
den (in  hrs.) 


2.  1998  Alternative  School  Youth  Risk 
Behavior  Survey  (0920-0258) — New— 
The  Division  of  Adolescent  and  School 
Health,  in  the  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP),  Centers  for 
Disease  Control  and  Prevention  (CDC) 
requests  OMB  Clearance  to  conduct  a 
survey  among  alternative  secondary 
school  students  of  priority  health  risk 
behaviors  related  to  the  major 
preventable  causes  of  mortality, 
morbidity,  and  social  problems  among 
both  youth  and  adults  in  the  U.S.  The 
OMB  clearance  currently  in  effect  for 
Youth  Risk  Behaviors  Survey  (YRBS) 


(0920-0258,  expiration  10/97)  is  a 
national  survey  done  biennially  among 
students  attending  regular  public, 
private,  and  Catholic  schools  in  grades 
9-12.  This  request  is  to  conduct  a  YRBS 
in  1998  among  a  nationally 
representative  sample  of  students  in 
alternative  schools,  which  have  been 
excluded  from  the  national  school-based 
YRBS  in  the  past.  Alternative  schools, 
which  represent  about  5%  of  U.S.  high 
schools,  serve  students  primarily  who 
are  at  risk  of  not  progressing  in  regular 
high  schools  and,  as  a  result,  not 
graduating,  as  well  as  students  who 
have  already  gotten  into  disciplinary 


trouble,  usually  related  to  drug  use  or 
violence.  Data  on  the  health  risk 
behaviors  of  adolescents  is  the  focus  of 
at  least  26  national  health  objectives  in 
Healthy  People  2000:  Midcourse  Review 
and  1995  Revisions.  This  survey  will 
provide  data  to  help  measure  these 
objectives  among  alternative  school 
students.  No  other  national  source  of 
data  exists  for  this  population.  The  data 
also  will  have  significant  implications 
for  policy  and  program  development  in 
alternative  schools.  The  total  annual 
burden  hours  are  7,628. 


Respondents 

' 1 

Numt)er  of 
respondents 

Number  of 
responses/ 
respondent 

Avg.  burden/ 

response  (In 

hrs.) 

Total  bur- 
den (in  hrs.) 

Alternative  school  students      _«.»« 

10.000 
256 

1 
1 

0.75 
0.5 

7,500 

Education  Oflicials 

128 
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Wilma  G.  lohnson, 

Acting  Associate  Director  for  Policy  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-17127  Filed  6-30-97;  8:45  amj 

BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  792] 

Cooperative  Agreement  for  American 
Indian/Alaska  Native  infectious 
Dfsease  Programs 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  armounces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement  to 
establish  Infectious  Disease  Programs 
(IDPs)  to  assist  Native  American 
Federally  Recognized  Tribes  (NAFRTs), 
tribal  groups,  and  Alaska  Native 
Corporations  (ANCs)  in  enhancing  their 
capacity  to  address  emerging  and 
reemerging  infectious  diseases  within 
their  communities.  Specifically,  this 
program  will  assist  them  in  the  areas  of 
disease  prevention,  health  promofion, 
research,  and  education  and  training. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy. 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Immunization  and  Infectious 
Diseases.  (For  ordering  a  copy  of 
"Healthy  People  2000,"  see  the  section 
Where  to  Obtain  Additional 
Information.) 

Authority 

This  program  is  authorized  under 
Sections  301,  317(k)(l)  and  317(k){2)  of 
the  Public  Health  Service  Act,  as 
amended  (42  U.S.C.  241,  247b(k)(l)  and 
247b(k)(2). 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 


Eligible  Applicants 

The  only  organizations  eligible  to 
apply  are  all  recognized  NAFRTs,  tribal 
groups,  and  ANCs,  in  accordance  with 
the  1976  Indian  Health  Care 
Improvement  Act,  Pub.  L.  94—43.  No 
other  applications  will  be  accepted. 

Note:  Effective  January  1, 1996,  Public  Law 
104—65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  will  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant, 
cooperative  agreement,  contract,  loan,  or  any 
other  form. 

Availability  of  Funds 

Approximately  $150,000  is  available 
in  FY  1997  to  fund  up  to  two  awards. 
Approximately  50  percent  of  the  funds 
is  allocated  for  one  award  to  an  eligible 
applicant  representing  American 
Indians  in  the  contiguous  48  United 
States  and  approximately  50  percent  of 
the  funds  is  allocated  for  one  award  to 
an  eligible  applicant  representing 
Alaska  Natives.  It  is  expected  that  the 
average  annual  award  (direct  plus 
indirect)  will  be  approximately  $75,000, 
ranging  from  $50,000  to  100,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  29, 1997.  and  will 
be  made  for  a  1 2-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  vary  and 
are  subject  to  change.  Continuation 
awards  witfiin  the  project  period  will  be 
made  on  the  basis  of  satis^ctory 
progress  and  the  availabihty  of  funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23,  1989). 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1,  1996, 
expressly  prohibits  the  use  of  1997 


appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatures.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A.  Title  I,  Section 
101(e),  Pub.  L.  No.  104-208  (September 
30,  1996),  provides  as  follows: 

Sec.  503(a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  '   *   * 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

Sec.  503(b)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract 
recipient,  or  agent  acting  for  such 
recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

Infectious  diseases  remain  the  leading 
cause  of  illness  and  death  worldwide.  In 
the  United  States,  infectious  diseases 
increasingly  threaten  public  health  and 
contribute  significantly  to  morbidity, 
mortality  and  the  cost  of  health  care. 
Because  of  multiple  sociocultural 
characteristics,  access  to  adequate 
health  care,  and  other  factors,  infectious 
diseases  are  particularly  important 
causes  of  morbidity  and  mortality 
among  minority  group  members  in  the 
United  States.  Incidence  of  tuberculosis, 
HIV  infection,  hepatitis  A  and  B,  and 
Hemophilus  influenzae  type  b  and 
pneumococcal  invasive  diseases  are 
much  higher  among  members  of 
minority  groups  than  in  the  White 
population.  American  Indians  and 
Alaska  Natives  (AI/AN).  the  smallest 
and  most  linguistically  and  culturally 
diverse  U.S.  ethnic  groups,  have  some  of 
the  highest  rates  of  certain  infectious 
diseases,  notably  respirator^'  syncytial 
virus  infection,  tuberculosis, 
pneumococcal  and  Hemophilus 
influenzae  type  b  invasive  disease. 

Emerging  infectious  diseases, 
including  those  which  are  new  or 
previously  unrecognized,  whose 
incidence  in  humans  has  increased 
within  the  past  two  decades  or  threatens 
to  increase  in  the  near  future,  and  those 
which  are  reemerging  pose  a  particular 
threat  to  native  populations.  In  1993,  an 
outbreak  of  severe  respiratory  illness 
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was  first  described  in  the  southwestern 
United  States  leading  to  the  discovery  of 
Hantavirus  pulmonary  syndrome,  which 
was  caused  by  a  previously 
unrecognized  hantavirus.  Conditions  in 
many  sparsely  populated  areas, 
including  relative  isolation, 
overcrowded  dwellings,  and  resource- 
poor  environments,  tend  to  promote 
infectious  disease  emergence  and 
transmission. 

The  Department  of  Health  and  Human 
Services  (DHHS),  primarily  through  the 
Indian  Health  Service  (IHS),  was 
responsible  for  providing  Federal  health 
services  to  American  Indians  and 
Alaska  Natives.  The  Indian  Health 
Program  became  a  primary 
responsibility  of  DHHS  under  Pub.  L. 
83-568,  the  Transfer  Act,  in  1954.  The 
1975  Indian  Self-Determination  Act, 
Pub.  L.  94-638,  built  upon  IHS  policy 
by  giving  tribes  the  option  of  staffing 
and  managing  IHS  programs  in  their 
communities  and  provided  for  funding 
for  improvement  of  tribal  capability  to 
contract  under  the  Act.  The  1976  Indian 
Health  Care  Improvement  Act.  Pub.  L. 
94—43.  was  intended  to  elevate  the 
health  status  of  AIs/ANs  to  a  level  equal 
to  that  of  the  general  population  through 
a  program  of  authorizing  higher 
resource  levels  in  the  IHS  budget.  It 
appropriated  resources  which  were  used 
to  expand  health  services,  build  and 
renovate  medical  facilities,  and 
construct  facilities  for  water  treatment 
and  sanitary  disposal.  It  also  established 
programs  designed  to  increase  the 
number  of  Al/AN  health  professionals 
and  to  improve  health  care  access  for 
AIs/ANs  living  in  urban  areas.  In  recent 
years,  the  operation  of  health  care 
systems  has  been  assumed  by  AIs/ANs 
themselves.  SigniRcant  progress  in  the 
areas  of  advancing  tribal  sovereignty, 
self-governance  and  self-determination, 
and  improved  health  status  have  been 
documented. 

However,  much  remains  to  be  done 
before  the  goal  of  improving  the  health 
status  among  AIs/ANs  to  a  level 
comparable  to  that  of  the  White 
population  is  achieved.  Based  on  the 
results  published  in  the  Report  of  the 
Secretary's  Task  Force  on  Black  and 
Minority  Health,  CDC  established  a  goal 
to  reduce  the  excess  burden  of  disability 
and  death  experienced  by  minority 
populations  in  the  United  States.  In 
response  to  the  problem  of  emerging 
infections,  CDC,  in  partnership  with 
other  Federal  agencies.  State  and  local 
health  departments,  academic 
institutions  and  others,  developed  a 
plan  for  revitalizing  the  nation's  ability 
to  identify,  control  and  prevent  illness 
from  emerging  infectious  diseases.  The 
plan.  Addressing  Emerging  Infectious 


Disease  Threats:  A  Prevention  Strategy 
for  the  United  States  proposes  three 
major  surveillance  activities,  as  well  as 
objectives  in  areas  of  applied  research, 
prevention  and  control  and 
infrastructure.  It  particularly  recognizes 
the  special  vulnerability  of  minority  and 
underserved  populations  to  emerging 
and  reemerging  infections,  and 
prioritizes  these  activities  in  minority 
populations. 

In  1995,  CDC  began  to  address  the 
objective  of  establishing  population- 
based  programs  to  ensure  adequate 
capacity  to  conduct  epidemiologic  and 
laboratory  surveillance  and  response 
through  cooperative  agreements  with 
State  health  departments.  This  program 
announcement  describes  cooperative 
agreements  which  would  establish 
infectious  disease  infrcistructure- 
enhancing  programs  (IDPs)  with 
NAFRTs  and  ANCs.  These  programs 
(AI/AN  IDPs)  will  help  ensure  that  as 
AI/AN  communities  assume 
responsibibty  for  health  care  services  to 
Native  peoples,  they  will  also  have  the 
opportunity  to  assume  responsibility  for 
infectious  disease  prevention,  research, 
and  training  activities.  IDPs  will  also 
assist  NAFRTs  and  ANCs  to  identify 
emerging  infectious  disease  prevention 
research  priorities  in  their  communities. 
Priority  setting  accomplished  through  a 
participatory  process,  the  main  goal  of 
this  program  announcement,  will  result 
in  prevention  research  programs  that  are 
responsive  to  high  priority,  community- 
validated  needs  within  defined 
populations.  Additionally,  it  will 
facilitate  tribal  consultation  and  tribal 
input  in  CDC  activities  that  impact  these 
communities,  as  recommended  in  the 
Annual  Report  of  the  Administration 
Working  Group  on  American  Indians 
and  Alaska  Natives:  Two  Years  After  the 
President's  Meeting  with  Tribal  Leaders. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  NAFRTs  and 
ANCs  to  establish  AI/AN  IDPs.  This 
program  will  be  designed  to  enhance  the 
capabilities  of  these  entities  to:  (1) 
Identify  infectious  disease  prevention 
research  priorities  in  AI/aN 
commimities;  (2)  develop,  propose,  and 
evaluate  a  prevention  or  intervention 
project,  and;  (3)  within  this  process, 
provide  infectious  disease  prevention 
training,  education,  and  professional     • 
work  experience  opportunities  designed 
to  increase  the  numbers  of  AI/AN  public 
health  professionals.  Activities  of  the 
AI/AN  IDPs  will  be  focused  in  the  areas 
of  vaccine  preventable  or  potentially 
vaccine-preventable  diseases,  drug- 
resistant  infections,  foodbome  and 
waterbome  diseases,  or  other  emerging 


or  reemerging  infectious  disease 
problems  that  are  identified  as 
important  in  the  population.  The  AI/AN 
IDPs  will  be  located  to  serve  a  variety 
of  geographical  areas,  diverse  groups, 
and  difficult  to  reach  populations.  They 
will  enlist  the  participation  of 
community-based  organizations, 
individuals  who  have  recognition  in  the 
communities,  academic  institutions, 
local  health  departments  and  other 
public  (including  Federal  and  State 
government)  and  private  organizations, 
and  will  seek  support  from  other 
sources  in  addidon  to  CDC  to  operate 
the  program. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  addressing 
activities  in  A.,  below,  and  CDC  will  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Develop  a  AI/AN  IDP  which  will: 

a.  Identify  infectious  disease 
prevention  priorities  in  one  or  more  AI/ 
AN  conmiunities.  Specific  activities 
should  include  siirvey(s),  interviews, 
focus  groups,  and  other  activities  to 
identify  the  communify's  concerns  and 
priorities  related  to  infectious  disease(s), 
such  as  otitis  media,  meningitis,  or 
diarrhea,  or  chronic  diseases  with  an 
infectious  etiology,  such  as  hepatic  or 
cervical  cancer  or  peptic  ulcer  disease, 
and  emerging  or  reemerging  infectious 
diseases. 

b.  Conduct  either  (1)  or  (2)  below: 
Plan,  implement  and  evaluate: 

1.  A  prevention  or  intervention 
program  to  address  an  infectious  disease 
prevention  priority  identified  in  section 
"a."  above,  or  focused  in  another  area  of 
vaccine  preventable  or  potentially 
preventable  disease,  drug  resistant 
infections,  or  food  or  waterbome 
diseases  of  importance  in  the  AI/AN 
community. 

or 

2.  A  collaborative  project  in  applied 
epidemiology  or  applied  laboratory 
research  on  an  emerging  infectious 
disease  priority  identified  in  section 
"a."  above,  or  another  area  of 
importance  in  AI/AN  communities. 

2.  Collaborate  with  other  appropriate 
organizations. 

a.  Develop  collaborative  relationships 
with  appropriate  community-based 
organizations  and/or  other  entities  to 
accomplish  activities  under  this 
program. 

b.  Work  to  obtain  technical  and/or 
financial  assistance  from  other  parties  to 
supplement  support  from  CDC. 
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3.  Monitor  and  evaluate  scientific 
and/or  operational  accomplishments 
and  progress  in  achieving  the  purpose  of 
this  program. 

4.  Provide  infectious  disease 
prevention  training,  education,  and 
professional  work  experience 
opportunities  designed  to  increase  the 
nimiber  of  AIs/ANs  in  public  health, 
epidemiology,  and  laboratory 
professions.  Identification  and 
recruitment  of  Al/AN  candidates  for 
training,  education  and  professional 
work  experiences. 

5.  Disseminate  findings,  etc. 

B.  CDC  Activities 

1  I*rovide  consultation  and  scientific 
and  technical  assistance  in  general 
operation  of  the  AI/AN  IDP  and  in 
designing  and  conducting  individual 
AI/AN  IDP  projects. 

2.  Participate  in  analysis  and 
interpretation  of  data  from  AI/AN  EDP 
projects,  facilitate  timely  dissemination 
of  findings  and  information  stemming 
from  AI/AN  EDP  projects. 

3.  Assist  in  monitoring  and  evaluating 
scientific  and  operational 
accomplishments  of  the  AI/AN  IDP  and 
progress  in  achieving  the  purpose  and 
overall  goals  of  this  program. 

4.  As  needed,  perform  laboratory 
evaluation  of  specimens  and  isolates 
(e.g.,  molecular  epidemiologic  studies, 
evaluation  of  diagnostic  tools)  and 
integrate  residts  with  other  data  from 
AI/AN  IDP(s)  projects. 

5.  Assist  in  recruitment  and  support 
of  AI/AN  candidates  for  training, 
education,  and  professional  work 
experiences. 

CDC  collaboration  for  recipients  in 
Alaska  will  be  provided  by  the  Arctic 
Investigations  Program,  National  Center 
for  Infectious  Diseases  (NCID)  based  in 
Anchorage,  Alaska.  CDC  collaboration 
for  recipients  in  other  states  will  be 
provided  by  the  appropriate  NCID 
division  or  program  that  is  responsible 
for  the  area  on  which  the  recipient  has 
focused. 

Technical  Reporting  Requirements 

Semiannual  progress  reports  are 
required  and  must  be  submitted  no  later 
than  30  days  after  each  semiaimual 
reporting  period.  The  semiannual 
progress  reports  must  include  the 
following  for  each  program,  function,  or 
activity  involved:  (1)  status  of  the  core 
activity  (commimity-based 
identification  of  research  priorities);  (2) 
progress  toward  development  and 
implementation  of  a  prevention  or 
intervention  or  an  applied  research 
project;  and,  (3)  progress  toward  overall 
objectives  as  represented  in  the  Purpose 
and  Recipient  Activities  sections  of  this 


annoimcement.  The  final  progress 
report  is  required  no  later  than  90  days 
after  the  end  of  the  project  period.  All 
abstracts,  presentations,  or  publications 
as  a  result  of  the  work  supported  in  part 
or  whole  by  the  cooperative  agreement 
will  be  submitted  with  the  progress 
reports. 

An  aimual  financial  status  report 
(FSR)  must  be  submitted  no  later  than 
90  days  after  the  end  of  the  budget 
period.  The  final  financial  status  report 
is  due  no  later  than  90  days  after  the  end 
of  the  project  period. 

An  original  and  two  copies  of  all 
reports  should  be  submitted  to  the 
Grants  Management  Officer, 
Procurement  and  Grants  Office,  Grants 
Management  Branch.  CDC. 

Required  Format  for  Applications 

All  applicants  must  develop  their 
application  in  accordance  with  the  PHS 
Form  5161-1  (revised  7/92),  information 
contained  in  this  cooperative  agreement 
announcement,  and  the  instructions 
outiined  below.  In  order  to  ensure  an 
objective,  imp>artial,  and  prompt  review, 
applications  which  do  not  conform  to 
these  instructions  may  be  disqualified. 

1.  All  pages  must  be  clearly 
numbered. 

2.  A  complete  index  to  the  ^plication 
and  its  appendices  must  be  included. 

3.  To  facilitate  photocopying,  the 
original  and  both  copies  of  the 
application  must  be  submitted 
unstapled  and  unbound.  Bound 
materials  will  NOT  be  accepted  in  the 
narrative  or  appendices.  Do  not  include 
page  separators  between  sections. 

4.  All  materials  must  be  typewritten, 
single  spaced,  and  in  font  size  of  12  or 
greater,  on  8V2"  by  11"  white  paper, 
with  at  least  1"  margins. 

5.  All  pages  must  be  printed  on  one 
side  only. 

Application  Content 

The  application  narrative  must  not 
exceed  12  pages  (excluding  budget, 
appendices,  and  the  protocols  for  the 
core  and  potential  additional  projects  in 
the  Operational  Plan  below.) 
Applications  in  which  the  narrative 
exceeds  12  pages  will  NOT  be  accepted. 
All  information  requested  below,  aside 
from  what  is  requested  as  appendices, 
must  appear  in  the  narrative.  Material  or 
information  that  should  be  part  of  the 
narrative  will  not  be  accepted  if  placed 
in  the  appendices. 

The  application  narrative  must 
contain  the  following  sections  in  the 
order  presented  below: 

1.  Backgroimd: 

In  this  section,  demonstrate  a  clear 
understanding  of  the  objectives  of  the 


IDP.  Use  this  section  to  explain  the 
background  and  objectives  of  this 
cooperative  agreement  program,  the 
problem  of  emerging  inJFectious  diseases, 
and  the  requirements,  responsibilities, 
problems,  constraints  and  complexities 
that  may  be  encountered  in  establishing 
and  operating  the  IDP,  such  as  widely 
dispersed  populations,  language 
difficulties,  difficulties  related  to  travel, 
etc. 

2.  Description  of  Population  in  Which 
IDP  Will  Operate 

In  this  section,  clearly  define  the 
geographic  area  and  population  base  in 
which  the  IDP  will  operate,  including  as 
much  detail  as  is  available  and  relevant, 
such  as  number  of  persons  by  age-group, 
language(s)  spoken  in  the  area,  major 
occupations,  major  tribal  affiliation(s). 
Describe  various  special  populations  in 
the  IDP  area  as  they  relate  to  the 
proposed  activities  of  the  IDP,  such  as 
elders,  women,  underserved  infants  and 
children. 

3.  Description  of  Existing  Public  Health 
Infectious  Disease  Epidemiologic  and/or 
Laboratory  Research  Capacify: 

a.  In  this  section,  describe  past 
experience  in  conducting  or 
collaborating  in  surveys  or  behavioral 
research,  applied  epidemiologic  and 
applied  laboratory  research,  or 
prevention  research  in  general.  Describe 
any  past  experience  in  conducting  or 
assisting  in  research,  including  studies 
of  infections  caused  by  antimicrobial- 
resistant  organisms;  foodbome, 
waterbome,  potentially  or  currentiy 
vaccine-preventable  diseases;  cervical 
cancer;  hepatitis,  etc.  Include 
participation  in  other  CDC-sponsored  or 
other  surveillance  and  research 
programs  and  participation  in 
investigations  of  outbreaks  of  emerging 
infectious  diseases.  To  demonstrate 
applicant's  abilify  to  develop  and 
maintain  strong  cooperative 
relationships  with  both  public  and 
private  local  and  regional  medical, 
public  health,  laboratory,  academic  and 
conununify-based  organizations, 
describe  previous  or  current 
collaborative  relationships  with  such 
parties.  Demonstrate  applicant's  ability 
to  solicit  and  secure  financial  and 
technical  support  and  programmatic 
collaboration  from  other  public  and 
private  organizations  for  conducting 
public  health  research  projects. 

b.  Provide  in  an  appendix  (App>endix 
1)  letters  of  support  from  non-applicant 
participating  agencies,  institutions, 
organizations,  laboratories,  individuals, 
consultants,  conununify-based 
organizations,  etc.  which  are  indicated 
in  the  applicant's  operational  plan. 
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Letters  of  support  should  clearly 
indicate  their  willingness  to  be 
participants  in,  or  collaborators  with, 
the  IDP,  or  its  activities.  Do  not  include 
letters  of  support  from  CDC  personnel. 
Award  of  a  cooperative  agreement 
implies  participation  by  CDC  staff 
members  as  indicated  in  "CDC 
activities." 

4.  Operational  Plan: 

a.  Present  a  plan  for  establishing  and 
operating  the  population-based  IDP 
which  simply  and  clearly  describes  the 
proposed  organizational  and  operating 
structure/procedures  and  clearly 
identifies  the  roles  and  responsibilities 
of  all  participating  agencies, 
organization,  institutions  and 
individuals.  Whether  or  not  exempt 
firom  DHHS  regulations,  in  any 
proposed  project(s)  involving  human 
subjects,  describe  for  each  such  project 
in  an  appendix  (Appendix  2)  adequate 
procedures  for  the  protection  of  human 
subjects.  Also,  ensure  that  women, 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects  by  including  a 
description  of  the  composition  of  the 
proposed  study  population  (for 
example,  addressing  the  inclusion  of 
women  and  members  of  minority  groups 
and  their  sub-populations  in  the  section 
that  will  describe  the  research  design). 
Where  clear  and  compelling  rationale 
exist  that  inclusion  is  inappropriate  or 
not  feasible,  this  situation  must  be 
explained  as  part  of  the  application.  See 
the  Other  Requirements  section  for 
additional  information. 

b.  Describe  applicant's  partnerships 
with  necessary  and  appropriate 
organizations  establishing  and  operating 
the  proposed  IDP  and  for  conducting 
individual  IDP  projects.  Describe  plans 
or  willingness  to  accommodate  training 
opportunities  for  researchers-and 
providers-in-training  (e.g.,  AI/AN 
college,  graduate  and  medical  students, 
infectious  disease  fellows). 

c.  Describe  collaboration  plans: 

1.  To  collaborate  with  community- 
based  organizations. 

2.  Describe  plans  to  solicit  and  secure 
financial  and  technical  assistance  from 
other  public  and  private  organizations 
(e.g.,  schools  of  public  health,  centers  of 
excellence,  university  medical  schools, 
public  health  laboratories,  community- 
based  organizations,  other  Federal  and 
State  government  agencies,  including 
the  Indian  Health  Service,  research 
organizations,  foundations,  etc.)  to 
supplement  the  core  funding  from  CDC. 

a.  For  the  planned  prevention 
activities  beyond  the  initial  planning  of 
the  IDP,  intervention  or  applied 


research  program,  submit  in  an 
appendix  (Appendix  3),  a  brief  proposal 
(no  more  than  three  pages)  and  an 
estimated  budget  describing  how  they 
will  be  accomplished.  The  protocols 
should  demonstrate  that  the  applicant 
understands  the  concept  of  active 
siu^eillance,  epidemiologic  studies  or 
pilot  prevention  or  applied  research 
program,  and  can  propose  collaborative 
efforts  to  conduct  these. 

5.  Persoiuiel  Qualification  and 
Management  Plan 

a.  Identify  and  provide  in  an 
appendix  (Appendix  4)  curriculum  vitae 
for  applicant's  key  professional 
personnel  to  be  assigned  to  the  IDP  and 
IDP  projects.  Clearly  identify  their 
respective  roles  in  the  management  and 
operation  of  the  IDP.  Describe  their 
experience  in  conducting  work  similar 
to  that  proposed  in  this  announcement. 

b.  Identity  and  provide  in  an 
appendix  (Appendix  5)  curriculum  vitae 
for  key  professional  personnel  from 
other  participating  or  collaborating 
institutions,  agencies,  organizations 
outside  of  the  applicant's  agency  that 
will  be  working  on  IDP  activities  if  more 
than  10  percent  effort  is  anticipated  in 
the  first  year  of  the  grant.  Clearly 
identify  their  respective  roles. 

c.  Fully  describe  all  support  staff  and 
services  to  be  assigned  to  the  IDP. 

d.  Describe  approach  to  maintaining 
sufficiently  flexible  IDP  staffing  to 
accommodate  the  likelihood  that  the 
requirements  of  IDP  projects  will  change 
from  time  to  time  due  to  changes  in  the 
need  for  information  or  the  emergence 
of  new  diseases. 

6.  Evaluation  Plan 

Provide  an  evaluation  plan  (which 
can  be  less  than  one  page)  for 
monitoring  process  and  outcome-based 
criteria  which  evaluates: 

a.  The  timeliness  and  completeness  of 
the  accomplishments  of  the  IDP  and  its 
recipient  activity.  This  would 
specifically  include  criteria  by  which 
the  Research  Priorities  Identification 
activity  and  the  subsequent  activity  will 
be  evaluated. 

b.  Progress  in  achieving  the  research, 
prevention  and  training  goals  of  the  IDP. 

7.  Appendix 

Provide  in  an  appendix  (Appendix  6) 
a  detailed  line-item  budget  and 
accompanying  justification  consistent 
with  the  purposes  and  objectives  of  this 
program.  For  each  line  item  or  object 
class  category,  show  both  Federal  and 
non-Federal  (e.g.,  recipient.  State, 
private)  shares  of  total  cost  for  the  IDP. 
If  requesting  funds  for  any  contracts, 
provide  the  following  information  for 


each  proposed  contract:  (1)  Name  of 
proposed  contractor,  (2)  breakdown  and 
justification  for  estimated  costs,  (3) 
description  and  scope  of  activities  to  be 
performed  by  contractor,  (4)  period  of 
performance,  and  (5)  method  of 
contractor  selection  (e.g.,  sole-source  or 
competitive  solicitation). 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
Criteria:  (Total  100  points). 

1.  The  extent  to  which  the  applicant 
demonstrates  in  the  Background  section 
a  clear  understanding  of  this 
cooperative  agreement  program,  in 
which  the  main  goal  is  priority  setting, 
accomplished  through  a  participatory 
process  to  identify  high  priority 
research  and  prevention  issues  and 
needs  within  defined  AI/AN 
populations.  The  extent  to  which 
applicant  demonstrates  a  clear 
understanding  of  the  requirements, 
responsibilities,  problems,  constraints 
and  complexities  that  may  be 
encountered  in  establishing  and 
operating  the  IDP  by  citing  these 
requirements  in  the  Back^und  section 
and  anticipating  some  of  the  problems 
and  complexities.  (13  points) 

2.  a.  The  extent  to  which  the 
applicant  clearly  defines  the  geographic 
area  and  population  base  in  which  the 
IDP  will  operate.  The  extent  to  which 
the  applicant  defines  a  population  base 
for  the  IDP  that  is  large  enough  and 
appropriate  for  the  accomplishment  of 
proposed  EDP  activities.  The  extent  to 
which  the  applicant  clearly  describes 
various  special  populations  in  the  IDP 
area,  such  as  the  rural  or  urban  poor, 
underserved  women,  infants  and 
children,  elders,  or  subsistence  hunters, 
that  could  be  the  focus  of  one  or  more 
IDP  projects.  (15  points) 

b.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (1) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation.  (2)  The  proposed 
justification  when  representation  is 
limited  or  absent.  (3)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted.  (4)  A  statement  as  to  whether 
the  plans  for  recruitment  and  outreach 
for  study  participants  include  the 
process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits.  (2  points) 

3.  The  extent  to  which  the  applicant 
demonstrates  its  capacity  and  ability  to 
collaborate  in  surveys,  behavioral 
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studies,  applied  epidemiologic  and 
applied  laboratory  research,  and/or 
prevention  research  in  emerging 
infectious  diseases.  The  extent  to  which 
applicant  demonstrates  its  ability  to 
solicit  and  seciu«  financial  and 
technical  support  and  programmatic 
collaboration  from  other  public  and 
private  organizations  for  conducting 
public  health  research  projects.  The 
extent  to  which  applicant  provides 
letters  of  support  from  non-applicant 
participating  agencies,  institutions, 
organizations,  individuals,  consultants, 
etc.,  indicating  their  willingness  to 
participate,  as  represented  in  applicant's 
operational  plan,  in  establishing  and 
operating  the  center.  (25  points) 

4.  a.  The  extent  to  which  the 
applicant's  proposed  plan  for 
collaborating  in  the  establishment  and 
operation  of  the  EDP  is  detailed  and 
clearly  describes  the  proposed 
organizational  and  operating  structure/ 
procedures  and  clearly  identifies  the 
roles  and  responsibilities  of  all 
participating  agencies,  organizations, 
institutions,  and  individuals.  The  extent 
to  which  the  applicant  describes  plans 
for  collaboration  with  CDC  in  the 
establishment  and  ongoing  operation  of 
the  IDP  and  its  projects.  The  extent  to 
which  the  applicant's  plan  addresses  all 
Recipient  Activities  listed  in  this 
aimouncement  and  appears  feasible  and 
capable  of  accomplishing  the  purpose  of 
the  program.  If  any  proposed  project 
involves  human  subjects,  whether  or  not 
exempt  from  the  DHHS  regulations,  the 
extent  to  which  adequate  procedures  are 
described  for  the  protection  of  human 
subjects.  Note:  Objective  Review  Group 
(ORG)  recommendations  on  the 
adequacy  of  protections  include  (1) 
protections  appear  adequate  and  there 
are  no  coirunents  to  make  or  concerns  to 
raise,  (2)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and/or  has  concerns  related 
to  human  subjects,  or  (4)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risk  are  inadequate  as  to 
make  the  entire  application 
unacceptable.  (10  points) 

b.  The  extent  to  which  the  applicant's 
plan.clearly  describes  partnerships  with 
appropriate  organizations  for 
establishing  and  operating  the  proposed 
IDP  and  for  conducting  individual 
projects.  Partner  organizations  must 
include  community-based  organizations 
(7  points)  and  may  also  be  academic 
institutions  and  other  public  and  private 
organizations  with  an  interest  in 
addressing  public  health  issues  relating 
to  emerging  infectious  diseases  (e.g.. 


other  Federal  and  State  government 
agencies,  research  organizations, 
medical  institutions,  etc.).  (3  points — for 
10  points  total) 

c.  The  extent  to  which  the  applicant 
describes  activities  beyond  the  initial 
planning  of  the  IDP  project(s)  that  are 
consistent  with  the  Purpose  and 
Recipient  Activities  stated  in  this 
announcement. 

The  extent  to  which  proposed 
projects/activities  are  consistent  with 
expressed  community  needs  and  appear 
feasible.  The  extent  to  which  proposed 
projects/activities  include  appropriate 
methodology  and  documentation  of 
plans  for  recruitment  and  outreach  for 
study  participants.  (10  points) 

5.  The  extent  to  wbicn  the  applicant 
identifies  its  own  professional  and 
support  staff,  and  professional  and 
support  staff  fi:t3m  other  agencies, 
institutions,  and  organizations,  that 
have  the  experience,  authority  and 
willii^ness  to  carry  out  recipient 
activities  as  evidenced  by  job 
descriptions,  curriculum  vitae, 
organizational  charts,  etc.  The  extent  to 
which  the  applicant  describes  an 
approach  to  maintain  a  sufficiently 
flexible  staffing  pattern.  (10  points) 

6.  The  extent  to  which  applicant 
provides  an  adequate  evaluation  plan, 
which  includes  time-based  and 
outcome-based  criteria.  The  quality  of 
the  proposed  plan  for  monitoring 
accomplishments  of  the  IDP  and  of 
individual  IDP  project(s).  The  quality  of 
the  proposed  evaluation  plan  for 
monitoring  progress  in  achieving  the 
purpose  and  overall  goals  of  this 
program.  (5  points) 

7.  The  extent  to  which  the  proposed 
budget  is  reasonable,  clearly  justifiable, 
and  consistent  with  the  intended  use  of 
cooperative  agreement  funds.  The  extent 
to  which  both  Federal  and  non-Federal 
(e.g..  State  funding)  contributions  are 
presented,  (not  scored) 

Executive  Order  12372 

Applications  are  subject  to 
Intergovenunental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.O.  12372  sets  up  a 
system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPCDC  for  each 
affected  State.  A  ciurent  list  of  SPOCs 
is  included  in  the  application  kit.  Indian 


tribes  are  strongly  encouraged  to  request 
tribal  govenunent  review  of  the 
proposed  application.  If  SPOCs  or  tribal 
governments  have  any  process 
recommendations  on  applications 
submitted  to  CDC.  they  should  forward 
them  to  Sharron  P.  Orum.  Grants 
Management  Officer.  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Mailstop  E-18. 
Room  305,  Atlanta,  Georgia  30305.  The 
due  date  for  State  process 
recommendations  is  no  later  than  30 
days  after  the  application  deadline  date. 
The  granting  agency  does  not  guarantee 
to  "accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  are  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
the  Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  In  addition  to  other 
applicable  committees,  Indian  Health 
Service  (IHS)  institutional  review 
committees  also  must  review  the  project 
if  any  component  of  IHS  will  be 
involved  or  will  support  the  research.  If 
any  American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit 


35506 


Federal  Register  /  Vol.  62.  No.  126  /  Tuesday.  July  1.  1997  /  Notices 


Women.  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  to  ensure  that 
individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black,  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exists  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60.  No.  179.  pages  47947-47951. 
dated  Friday,  September  15,  1995. 

Application  SubmissioB  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS-5 161-1  (Revised 
7/92)  must  be  submitted  to  Sharron  P. 
Orum,  Grants  Management  Officer. 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE., 
Room  314.  Mailstop  E-18,  Atlanta. 
Georgia  30305,  on  or  before  August  15, 
1997.  No  applications  or  additional 
materials  will  be  accepted  after  the 
deadline. 

1.  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either:  a.  Received  on  or  before 
the  deadline  date;  or  b.  Sent  on  or  before 
the  deadline  date  and  received  in  time 
for  submission  to  the  objective  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
lb.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 


Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
informaUon.  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number.  Please 
refer  to  Announcement  Number  792. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures  and  application  forms.  If 
you  have  questions  after  reviewing  the 
contents  of  all  the  documents,  the 
business  management  technical 
assistance  may  be  obtained  from  Gladys 
T.  Gissentanna,  Grants  Management 
Specialist,  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE.. 
Room  314.  Mailstop  E-18,  Atlanta,  GA 
30305,  telephone  (404) 842-6801. 
facsimile  (404)  842-6513. 

Progranunatic  technical  assistance 
may  be  obtained  from  Earl  Long.  Ph.D.. 
National  Center  for  Infectious  Diseases. 
Centers  for  Disease  Control  and 
Prevention  (CDC).  Mailstop  C-12, 1600 
aifton  Road.  NE..  Adanta,  GA.  30333, 
telephone  404-639-2456.  You  may 
obtain  this  announcement  from  one  of 
two  Internet  sites  on  the  actual 
publication  date:  CDC's  homepage  at 
http://www.cdc.gov  or  at  the 
Government  Printing  Office  homepage 
(including  free  on-line  access  to  the 
Federal  Register  at  http:// 
www.access.gpo.gov).  Other  CDC 
Announcements  are  also  listed  on  the 
Internet  on  the  CDC  homepage. 

Please  refer  to  Announcement 
Niunber  792  when  requesting 
information  regarding  this  program. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report.  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  through 
the  Superintendent  of  Docxmients, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

Potential  applicants  may  obtain  a 
copy  of  "Addressing  Emerging 
Infectious  Disease  Threats:  A  Prevention 
Strategy  for  the  United  States"  via  the 
CDC  homepage  (http://www.cdc.gov/ 
ncidod/publications/eid — plan/ 
home. htm)  or  through  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
National  Center  for  Infectious  Diseases, 
Office  of  Planning  and  Health 
Communication — EP,  Mailstop  C-14, 
1600  Clifton  Road.  Atlanta.  GA  30333. 
Requests  may  also  be  sent  by  facsimile 
to  (404) 639-3039. 


Dated:  June  25. 1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-17124  Filed  6-30-97;  8:45  am) 
BILUNQ  COOe  4183-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  774] 

Young  Women  at  Risk:  Prevention  of 
Unplanned  Pregnancies,  HIV,  and 
Other  Sexually  Transmitted  Diseases 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperative  agreements  for  the 
prevention  of  unplanned  pregnancies, 
human  immunodeficiency  virus  (HIV), 
and  other  sexually  transmitted  diseases 
(STDs)  among  young  women  aged  15-25 
years,  in  the  United  States  (U.S.). 
Applied  research  programs  that  design, 
implement,  and  evaluate  interventions 
to  reduce  unprotected  sexual 
intercourse  among  young  women  and 
their  male  partners  will  be  supported 
under  this  cooperative  agreement. 
Applications  are  sought  that  focus  on 
the  dynamics  of  heterosexual 
relationships  and  the  foctors  that  may 
contribute  to  successful  risk  reduction. 
Research  should  assess  factors  that 
affect  sexual  decision-making,  disease 
and  pregnancy  prevention  behavior, 
such  as  the  nature  and  the  effect  of 
implicit  or  explicit  conmivmication 
between  heterosexual  partners  about  sex 
and  protective  behavior,  the  importance 
of  gender  roles,  relationship  stage, 
concordance  of  couples'  reproductive 
desires,  the  balance  of  power  in  the 
relationship;  and  the  influence  of  other 
network,  family,  and  sociocultural 
factors. 

The  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  aimouncement 
is  related  to  priority  areas  of  Family 
Planning,  HIV  Infection,  and  Sexually 
Transmitted  Diseases.  (To  order  a  copy 
of  Healthy  People  2000,  see  the  section 
"Where  To  Obtain  Additional 
Information.") 

Authority 

This  program  is  authorized  under  the 
Public  Health  Services  Act,  Section 
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301(a)  [42  U.S.C.  241(a)].  Section 
317(k)(2)  (42  U.S.C.  247b(k)(2)l,  and 
Section  318(b)(3)  (42  U.S.C.  247c(b)(3)]. 
as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  the  official 
public  health,  family  planning,  and 
substance  abuse  agencies  of  the  States, 
the  District  of  Columbia  and  Puerto 
Rico,  as  well  as  local  governments, 
nonprofit  organizations,  academic 
institutions,  and  other  nonprofit  health, 
family  planning,  substance  abuse,  or 
social  service  providers.  All  applicants 
must  provide  evidence  that 
demonstrates  a  successful  history  of 
working  in  partnership  with 
interdisciplinary  groups  of  health 
researchers  and  local  racial  and  ethnic 
minority  communities  on  applied  social 
and  behavioral  science  projects. 

Note:  Effective  January  1, 1996.  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  will  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant, 
cooperative  agreement,  contract,  loan,  or  any 
other  form. 

Availability  of  Funds 

Approximately  $1.2  million  is 
available  in  FY  1997  to  fund 
approximately  three  awards.  It  is 
expected  that  the  average  award  will  be 
$450,000,  ranging  fitjm  $300,000  to 
$650,000.  It  is  expected  that  awards  will 
begin  on  or  about  September  30,  1997, 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
5  years.  Funding  estimates  may  vary 
and  are  subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  performance  and  the 
availability  of  funds. 

L'se  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  1352  (which  has  been  in 
effect  since  December  23.  1989). 


recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor.  HHS.  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1,  1996, 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatures.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A,  Tide  I.  Section 
101(e).  Public  Law  No.  104-208 
(September  30,  1996),  provides  as 
follows: 

Section  503(a)  No  part  of  any  appropriaUon 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress.  *   *   *  except  in  presentaUon  to  the 
Congress  or  any  State  legislative  body  itself. 

Section  503(b)  No  part  of  any 
appropriation  contained  in  this  Act  shall  be 
used  to  pay  the  salary  or  expenses  of  any 
grant  or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the  Congress 
or  any  State  legislature. 

Background 

Adolescent  and  young  women  in 
racial  and  ethnic  communities  are  at 
increased  risk  for  a  range  of  preventable 
health  threats  such  as  luiplanned 
pregnancy,  human  immunodeficiency 
virus  (HIV)  infection,  and  other  sexually 
transmitted  diseases  (STDs).  Although 
CDC  promotes  abstinence  as  the  most 
effective  strategy  for  prevention  of  these 
public  health  problems,  many  women 
will  choose  to  become  sexually  active 
during  adolescence  and  yoimg 
adulthood.  An  estimated  one  million 
adolescents  become  pregnant  every 
year,  and  teenagers  undergo  one-third  of 
the  1.5  million  abortions  performed  in 
the  U.S.  each  year.  There  are  adverse 
consequences  of  having  a  baby  during 
early  adolescence  for  both  the  mother 
and  the  infant.  These  include  increased 


risk  of  low  birth  weight  and 
developmental  problems  for  the  child, 
as  well  as  detrimental  effects  on  the 
lifelong  physical,  educational,  and 
financial  well-being  of  the  young 
mother.  These  problems  are 
compounded  for  young  women  who  are 
living  in  communities  characterized  by 
high  rates  of  violence,  illegal  drug  use, 
and  poverty. 

HIV  infection  and  STDs  are  a 
significant  threat  to  young  people — one 
out  of  every  eight  adolescents  contracts 
an  STD,  and  20  percent  of  the  acquired 
immunodeficiency  syndrome  (AIDS) 
cases  reported  are  among  persons 
younger  than  29  years  of  age.  Because 
the  median  time  between  infection  with 
HIV  and  the  onset  of  AIDS  sv^mptoms  is 
8  to  10  years,  most  of  these  young 
people  were  probably  infected  during 
their  teenage  years.  Further,  the  pattern 
of  HTV  infection  in  the  U.S.  has  made  a 
significant  shift  toward  women.  The 
overall  slowing  in  the  growth  rate  of  the 
AIDS  epidemic  in  the  U.S.  has  not  been 
seen  among  women — ^the  proportion  of 
ADDS  cases  among  women  haJs  risen 
from  1 1  percent  of  cases  reported  in 
1989,  to  20  percent  of  cases  reported  in 
1996.  AIDS  is  now  the  third  leading 
cause  of  death  among  U.S.  womep  aged 
25—44  years.  Heterosex\ial  transmission 
accounts  for  at  least  40  percent  of 
current  AIDS  cases  among  women,  and 
in  1992,  surpassed  injecting  drug  use  as 
the  most  common  mode  of  HTV 
transmission  to  U.S.  women.  The 
increase  in  rates  of  AIDS  has  especially 
affected  racial  and  ethnic  minority 
women — 78  percent  of  all  women  and 
85  percent  of  children  diagnosed  with 
AIDS  are  Black  or  Hispanic. 

Eighty  percent  of  women  v\rith  AIDS 
are  of  childbearing  age  and  90  percent 
of  AIDS  cases  reported  among  children 
are  believed  to  have  been  transmitted 
from  the  mother.  With  the  recent 
finding  that  zidovudine  (AZT)  given  to 
HIV-positive  pregnant  women  can 
significantly  reduce  the  risk  of  perinatal 
transmission,  there  is  hope  of 
significantly  reducing  this  mode  of  HIV 
transmission  to  children.  Still,  as  of  the 
end  of  1996,  7.629  pediatric  AIDS  cases 
had  been  reported.  Preventing  primary 
HFV  infection  among  women  and 
helping  women  who  are  already 
infected  with  HFV  to  avoid  imintended 
pregnancies  will  help  reduce  HTV 
infection  among  infants. 

In  1991,  in  response  to  the  growing 
threat  of  HIV  to  women  and  infants,  and 
in  recognition  of  the  need  to  integrate 
pregnancy  and  disease  prevention 
strategies  for  women  at  risk,  CDC 
f>.mded  cooperative  agreements  for  the 
prevention  of  HIV  among  women  and 
infants  (Announcement  Number  124). 
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This  project,  known  as  Project  CARES 
(Compreheniive  AIDS  and  Reproductive 
Health  Education  Study),  provided 
reproductive  health  services  in 
nontraditional  settings  and  enhanced 
counseling  services  offered  by  peer 
para-professionals  to  women  aged  15—44 
years.  Women  at  risk  for  unplanned 
pregnancy,  HIV,  and  other  STDs,  as  well 
as  women  living  with  HIV  infection, 
participated  in  a  counseling 
intervention  tailored  to  each  woman's 
readiness  to  change  her  sexual  risk 
behavior. 

Findings  &X)m  Project  CARES  suggest 
that  the  male  sex  partner's  influence  on 
condom  and  other  contraceptive  use 
among  young  women  at  risk  is  an 
important  area  for  further  research  and 
intervention.  The  partner's  reproductive 
desires,  length  of  the  relationship,  the 
partner's  support  for  using 
contraceptives,  and  communication 
with  one's  partner  about  condom  use, 
are  associated  with  condom  and  other 
contraceptive  use.  Very  little  research 
has  been  done  that  focuses  on  the 
influence  of  sex  partners  on  each  other 
and  the  effect  of  other  social  and 
normative  factors  on  the  sexual  dyad. 

Thus,  this  aimouncement  seeks 
research  that  expands  the  conceptual 
framework  for  understanding  the  sexual 
behavior  of  young  women  at  high  risk 
for  unplanned  pregnancy,  HIV,  and 
other  STDs,  by  taking  into  consideration 
individual-level,  relationship-level,  and 
social-level  factors,  and  to  using  this 
foundation  to  design  interventions  to 
reduce  sexual  risk  behavior. 

Purpose 

These  awards  will  support  advancing 
efforts  to  prevent  unplanned  pregnancy, 
HIV.  and  other  STDs  among  young 
women  in  the  U.S.  by  focusing  on 
sexual  behavior  as  a  social  or  dyadic 
phenomenon  best  understood  by 
considering  the  joint  influence  of  sex 
partners  on  behavior.  To  reach  this  goal, 
the  program  will  support  applied 
research  that  meets  the  following 
criteria: 

1 .  Extends  or  enhances  existing  social  and 
psychological  models  of  sexual  behavior 
change,  and  develops  and  tests  new 
hy{X>theses  and  measures  to  examine  the 
dynamics  of  heterosexual  relationships, 
taking  into  consideration  the  influence  of  sex 
f)artners  on  each  other.  Individual-level 
variables  (e.g..  perception  of  partners' 
attitude  toward  condom  use.  etc.], 
relationship-level  variables  (e.g..  length  of 
relationship,  concordance  of  partners' 
attitudes  toward  risk  reduction,  etc.],  and 
social  and  cultural -level  variables  (e.g., 
culturally  prescribed  sexual  behavior  norms 
for  young  men  and  women,  etc.)  should  be 
assessed. 


2.  Designs,  conducts,  and  evaluates  new 
intervention  strategies,  or  extensions  of 
existing  strategies,  to  promote  safer  sexual 
behavior,  including  condom  and  other 
contraceptive  use,  among  young  women 
(who  have  chosen  not  to  abstain)  and  their 
male  sex  p>artners. 

AH  proposed  projects  must  be  grounded  in 
social  and  behavioral  science  theory  and  past 
research,  and  applicants  must  provide 
theoretical,  scientific,  and  programmatic 
justification  for  the  activities  proposed. 

The  research  program  is  intended  to 
benefit  populations  of  young  women 
(aged  15-25  years)  who  are  currently 
having  sex  with  men  (or  who  are  likely 
to  do  so  in  the  future),  and  who  live  in 
communities  in  which  there  are 
elevated  rates  of  social  and  health 
problems  among  the  adolescent  and 
young  adult  population,  and  who  have 
had,  or  are  at  risk  for  unintended 
pregnancy,  STDs,  using  crack  cocaine  or 
other  illegal  drugs,  trading  sex  for 
money,  drugs,  or  other  things,  sex  with 
partners  who  have  known  risks  for  HIV 
infection,  running  away  from  home, 
dropping  out  of  school,  becoming 
involved  with  the  juvenile  justice 
system. 

Interventions  may  target  young 
women  as  described  above,  and  may 
also  include  (1)  their  male  sexual 
partner(s),  (2)  other  yoimg  men  in  the 
community  who  are  not  necessarily 
current  sex  partners,  or  (3)  other 
important  peer,  family,  or  social 
network  members.  Research  and 
measurement  activities  may  extend 
beyond  those  who  directly  participate  in 
the  intervention.  For  example, 
applicants  who  intervene  with  young 
women  only  may  propose  to  limit 
research  questions  and  outcome 
evaluation  to  the  individual-level  (e.g., 
perception  of  partners'  attitude, 
perceived  social  norms  regarding 
gender-appropriate  behavior,  etc.),  or 
they  may  include  assessment  of  male 
partners  or  other  peer,  family,  or  social 
network  members  not  directly  targeted 
by  the  intervention  to  examine  diffusion 
effects  of  the  intervention  and  to  further 
understand  contextual  factors  that  affect 
the  sexual  risk  behavior  of  young 
women  and  their  male  partners. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities). 

Recipient  Activities 

1.  Develop  a  theory-based,  and 
empirically  supported,  conceptual 
model  of  heterosexual  risk  behavior  for 
young  women  at  risk  for  unplaimed 


pregnancies,  HIV  and  other  STDs  that 
focuses  on  the  dynamics  of  heterosexual 
relationships  and  the  factors  that  may 
contribute  to  successful  risk  reduction 
including  comprehensive  measures  of 
key  intrapersonal,  interpersonal,  and 
sociocultural  factors  that  affect  sexual 
relationships. 

2.  Validate  the  conceptual  model 
through  the  development  and  testing  of 
measures  of  key  interpersonal, 
intrapersonal,  and/or  sociocultural 
influences,  and  through  the  answering 
of  specific  research  questions,  such  as, 
but  not  limited  to,  the  following: 

(a)  How  do  women  come  to 
understand  and  interpret  partner 
attitudes  toward  family  planning, 
contraception,  and  STD  and  HIV 
prevention? 

(b)  How  are  reproductive  and  disease 
prevention  values  communicated 
between  young  women  and  their  sex 
partners,  and  within  their  social 
networks? 

(c)  How  is  a  couple's  sexual  behavior 
affected  by  their  agreement  or 
disagreement  on  goals  for  childbearing, 
contraception,  and  HIV  and  other  STD 
prevention? 

(d)  How  do  changes  in  a  couple's 
relationship  over  time  affect  their  sexual 
behavior,  family  planning,  contraceptive 
use,  and  HTV  and  other  STD  prevention 
behavior? 

(e)  What  are  the  positive  and  negative 
influences  of  a  partner's  attitude  and 
behavior  on  sexual  risk  behavior?  How 
important  are  partner  influences  relative 
to  other  personal,  family,  network,  or 
cultural  influences? 

(f)  How  can  male  partners  and  other 
social  and  family  network  members 
support  young  women  in  achieving 
proximal  pregnancy  and  disease 
prevention  goals,  and  more  long-term 
reproductive  health  preservation  goals? 

3.  Develop  and  conduct  an 
intervention  based  on  theory  and  data 
that  will  influence  specific 
intrapersonal,  interpersonal  and 
sociocultxiral  factors  to  reduce 
unprotected  sexual  intercourse  among 
young  women  and  their  male  partners. 
Examples  include,  but  are  not  limited 
to,  the  following: 

(a)  Providing  theory-based  training  to 
help  young  women  negotiate  sexual  risk 
reduction. 

(b)  Identifying  and  enlisting  family, 
peer,  and  social  networks  to  support 
and  reinforce  sexual  risk  reduction. 

(c)  Creating  and  mobilizing  new 
networks  of  communication,  influence, 
and  support  concerning  sexual  risk 
reduction. 

(d)  Providing  opportunities  for 
acquisition  and  practice  of 
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conmiunication  skills  and  risk  reduction 
strategies. 

4.  Measure  the  success  of 
interventions  with  targeted  populations 
in  comparison  to  a  control/comparison 
group  (or  commimity)  with  outcome 
measures  of  interpersonal, 
intrapersonal,  and  sociocultural  changes 
such  as,  but  not  limited  to,  self-reports, 
observations,  and  other  measures  of: 

(a)  Cognitive,  emotional,  and 
behavioral  change  among  individuals, 

(b)  Interpersonal  change;s  such  as 
changes  in  distribution  of  power  in 
sexual  relationships,  changes  in 
network  characteristics  or  functioning, 
and 

(c)  Cultiu^  and  normative  changes 
such  as  changes  in  content  of  media 
messages  on  reproductive  health, 
changes  in  distribution  of  reproductive 
health  services  funds,  changes  in 
community  attitudes,  etc. 

5.  Work  with  other  cooperative 
agreement  recipients  and  CDC  to 
develop  and  refine  research  questions 
and  methods,  conceptual  frameworks, 
measurement  and  analysis  strategies, 
and  intervention  protocols  so  that 
findings  can  be  used  to  facihtate 
national  efforts  to  prevent  unplanned 
pregnancy,  HIV,  and  other  STDs  among 
young  women  at  risk.  This  may  require 
modifying  conceptual  frameworks, 
sampling  plans,  data  collection 
instruments,  intervention  activities,  and 
other  elements  of  the  applicant's 
proposal  to  meet  the  program  goals. 

6.  Collaborate  and  coordinate  efforts 
with  appropriate  health,  substance 
abuse,  youth-service,  community-based, 
and  minority  organizations  who  deliver 
services  or  interventions  to  the  targeted 
populations.  Include  members  of  the 
targeted  population  in  planning, 
developing,  and  revising  the  research 
and  intervention  activities  whenever 
appropriate  and  feasible. 

7.  Envelop  a  plan  for  disseminating 
results  of  the  research  to  members  of  the 
scientific,  programmatic,  and  targeted 
commimities. 

CDC  Activities 

1 .  Host  meetings  each  year  to  plan  the 
research  program  and  to  promote 
progress  toward  national  objectives. 

2.  Provide  scientific  and  technical 
assistance  in  the  design  and 
development  of  the  research, 
intervention,  and  evaluation  protocols, 
selection  of  measures  and  instruments, 
operational  plans  and  objectives,  and 
data  analysis  strategies. 

3.  Provide  scientific  and  technical 
coordination  of  the  general  operation  of 
the  research  project,  including  data 
management  support. 


4.  Participate  in  the  analysis  of  data 
gathered  from  program  activities  and  the 
reporting  of  results. 

5.  Conduct  site  visits  to  assess 
program  progress. 

Technical  Reporting  Requirements 

Semiannual  progress  reports  are 
required  and  must  be  submitted  no  later 
than  30  days  after  each  semiannual 
reporting  period.  The  semiannual 
progress  reports  of  activities  conducted 
and  accomplishments  during  the 
previous  period  should  include: 

1 .  A  brief  program  description. 

2.  A  comparison  of  actual 
accomplishments  to  goals  and  objectives 
established  for  the  6-month  period. 

3.  Explanations  for  all  goals  or 
objectives  either  delayed  or  not 
accomplished  and  a  plan  of  corrective 
action. 

4.  Documentation  of  the  applicant's 
ability  to  conduct  the  research  and 
intervention  activities,  including 
implementation  of  the  intervention  and 
evaluation  protocol  activities  within  the 
required  timelines,  recruitment  and 
follow-up  of  required  niunber  of 
participants,  recruitment  and 
maintenance  of  appropriate  personnel, 
and  efficient  use  of  funds. 

5.  Data  on  p>articipation  in 
intervention  and  research  activities, 
including  niunbers  of  completed 
baseline  and  follow-up  (if  appropriate) 
interviews,  and  recruitment  and 
retention  rates,  should  be  presented  in 
tabular  form  for  the  6-month  period  and 
cuimulatively. 

6.  Activities  planned  for  the  next  six 
months  to  accomplish  the  goals  and 
objectives,  including  the  follovtring  (as 
appropriate  tO  the  design): 

a.  Procedures  and  strategies  for 
tracking  and  contacting  the  target 
population  for  follow-up  intervievirs 
vdthin  the  required  time  period. 

b.  Projected  numbers  of  baseline  and 
follow-up  interviews  to  be  completed. 

c.  Intervention  activities,  and 
projected  numbers  of  participant 
contacts. 

d.  Monitoring/quality  assurance. 

e.  Training  (if  any). 

f.  Process  evaluation  (data  collection 
and  entry). 

g.  Outcome  evaduation  (interview  data 
collection  and  entry). 

h.  Plans  for  data  transfer  to  data 
management  contractor. 

i.  Qualitative  and  quantitative  data 
analysis  plans  (both  process  and 
outcome),  including  amount  of  staff 
resources  designated  for  site  specific 
and  crq^s-site  data  analysis  and  paper/ 
presentation  preparation. 

Report  for  the  first  6-month  period 
should  detail  progress  in  accompUshing 


program  objectives.  The  second  report 
should  detail  progress  in  the  preceding 
6  months  and  summarize  the  entire 
year's  accomplishments.  The  final 
progress  rejKJrt  is  required  no  later  than 
90  days  after  the  end  of  the  project 
period.  All  manuscripts  published  as  a 
result  of  the  work  supported  in  part  or 
whole  by  the  cooperative  agreement  will 
be  submitted  with  the  progress  reports. 

An  annual  financial  status  report 
(FSR)  must  be  submitted  no  later  than 
90  days  after  the  end  of  each  budget 
period.  The  final  financial  status  report 
is  due  no  later  than  90  days  after  the  end 
of  the  project  period. 

An  original  and  two  copies  of  all 
reports  should  be  submitted  to  the 
Grants  Management  OfBcer,  Grants 
Management  Branch,  CDC. 

Application  Content 

Applications  must  be  developed  in 
accordance  with  PHS  Form  5161-1 
(OMB  Number  0937-0189).  information 
contained  in  the  program 
announcement,  and  the  instructions  and 
format  provided  below. 

Applications  should  describe: 

1 .  How  the  applicant  will  assess 
predictors  of  sexual  risk  behavior, 
including  the  specific  research 
questions  that  will  be  addressed  and 
conceptual  models  used. 

2.  The  design  and  evaluation  of  an 
intervention  to  reduce  unprotected 
sexual  intercourse  between  young 
women  and  their  male  sex  partners. 

3.  A  feasible  and  timely  strategy  for 
disseminating  findings  from  this 
research  to  scientific,  pubhc  health,  and 
commimity  partners. 

The  application  should  include  a 
general  introduction,  followed  by  one 
narrative  subsection  per  appbcation 
content  element  in  the  order  in  which 
the  elements  appear  below.  Each 
narrative  subsection  should  be  labeled 
with  the  element  title  and  contain  all  of 
the  information  needed  to  evaluate  that 
element  of  the  application  (except  for 
curriculiun  vita,  references,  and  letters 
of  support,  that  are  appropriate  for  the 
appendixes). 

A.  Significance,  Impact,  and  Theoretical 
Basis  of  the  Proposed  Research 

The  appUcant  should  clearly  describe 
how  the  proposed  research  will  advance 
efforts  to  prevent  implanned  pregnancy, 
HTV,  and  other  STDs  among  young 
women  in  the  U.S.  Specifically,  the 
apphcation  should  describe  how 
existing  social  and  psychological 
models  of  sexual  behavior  change  will 
be  expanded  or  extended  to  take  into 
consideration  the  influence  of  both 
members  of  a  couple  on  each  other,  and 
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should  include  explicit  models  (with 
schematic  drawings)  that  illustrate 
factors  to  be  modified  through 
intervention  and  to  explain  the 
mechanisms  by  which  outcome  effects 
are  believed  to  arise. 

Applicants  should  discuss  how  the 
research  and  intervention  is  innovative 
and  represents  a  new  approach  to  the 
integration  and  extension  of  known 
theoretical  models  and  intervention 
strategies  to  reduce  unprotected  sexual 
intercourse  among  young  women  and 
their  male  sex  partners. 

Applicants  snould  describe  what 
results  are  expected  from  the  research; 
the  potential  limitations  of  the  results 
given  the  complexity  of  the  research 
focus,  the  target  population,  and  the 
applied  nature  of  th«  evaluation;  to 
whom  the  findings  wrill  be 
generalizable;  and  how  they  can  be  used 
to  develop  national  recommendations 
for  reducing  unprotected  sexual 
intercourse  among  young  women  at  risk 
for  unplanned  pregnancy,  HIV,  and 
other  STDs. 

B.  Research  and  Intervention  Plan 

The  applicant  should  describe  in 
detail  the  proposed  research  and 
intervention  plan,  including: 

1 .  A  review  of  the  relevant  literature 
to  provide  a  theoretical,  empirical,  and 
programmatic  justification  for  the 
proposed  research. 

2.  A  set  of  clear  and  testable  research 
questioBS  and  hypotheses  that  are 
responsive  to  the  intended  purposes  of 
the  research  sought  under  this 
cooperative  agreement. 

3.  A  description  <A  ail  aspects  of  the 
study  design  and  methods,  including  a 
detailed  description  of  the  targeted 
population  and  comparison  group  and 
how  they  wrill  be  accessed;  the  sampling 
strategy,  and  if  applicable,  the 
randomization  strategy;  the  evaluation 
design  (both  process  and  outcome)  and 
how  threats  to  validity  will  be  handled; 
the  plans  for  instrument  development, 
pilot-testing,  interviewer  training,  data 
collection,  analysis,  interp>retation,  and 
quality  assurance. 

4.  A  description  of  the  intervention 
including  how  theory  and  past  research 
will  be  operationalized;  and  a 
juistiiication  for  how  and  why  the 
intervention  can  be  expected  to  produce 
the  intended  effect.  Discuss  feasibility  of 
the  intervention  in  the  selected  setting 
and  acceptability  and  potential 
sustainability  of  the  intervention  for  the 
targeted  population. 

5.  A  description  of  how  the 
intervention  implementation  process 
will  be  measured  and  how  the  findings 
will  be  used  to  monitor  implementation 
and  provide  feedback  to  staff,  and  to 


explicate  other  findings.  Discuss  how 
findings  could  be  used  to  sustain  the 
intervention  or  replicate  it  in  other 
settings. 

6.  Describe  the  quality  assurance 
monitoring  plan  for  all  research  and 
intervention  activities. 

7.  Describe  the  plans  for  data 
management,  analysis,  and 
interpretation;  highlight  how  they  are 
innovative  (for  example,  integrate 
qualitative  and  quantitative  data);  and 
present  a  realistic  and  detailed  timeline 
for  the  generation  of  papers,  reports,  and 
other  products  that  can  be  used  by 
program  planners  and  policy  makers. 

C.  Research  and  Intervention  Capacity 

1.  Demonstrate  the  feasibility  of  the 
proposed  research  and  intervention  plan 
by  providing  a  detailed  timeline,  with 
specific  products,  specifying  which  staff 
person  will  be  responsible  for  which 
task. 

2.  Demonstrate  the  capacity  to  obtain 
the  participation  of,  and  retain  for 
follow-up  if  appropriate,  adequate 
numbers  of  the  targeted  population  for 
assessment  by  providing  detailed 
information  about  the  targeted 
population  (characteristics,  risk  factors, 
numbers  available  for  intervention  in 
specific  settings,  etc.),  and  describe  how 
they  will  be  accessed  and  previous 
service  or  research  conducted  involving 
this  population  (include  letters  from 
organizations,  journal  articles,  etc.). 

3.  Describe  tne  research  team  and 
show  that  the  proposed  research  st^  for 
the  project  represent  an 
interdisciplinary  team  of  behavioral  and 
social  scientists  with  the  scientific 
training  and  the  previous  scientific  and 
practical  experience  needed  to  conduct 
and  complete  high  quality  research 
within  the  specified  timeline,  as 
evidenced  by  the  successful  coakpleti(» 
of  past  research  in  the  areas  proposed  in 
this  application. 

4.  Demonstrate  the  adequacy  of  the 
proposed  staff  to  cany  out  all  proposed 
activities  (i.e.,  s\i£ficient  in  number, 
percentage  of  time  commitments, 
behavioral  or  social  scientists  in  key 
project  positions,  and  qualifications), 
and  the  adequacy  of  the  staff  time 
allocated  for  specific  responsibilities, 
with  at  least  a  50  percent  time  Ph.D.- 
level  research  director  and  a  100  percent 
time  project  director,  through 
curriculum  vita  and  position 
descriptions  that  detail  responsibilities. 
Include  a  list  of  all  grants  and  other 
sources  of  support  (include  percent  of 
time  on  project)  for  all  investigators. 

5.  Describe  the  facilities,  data 
processing  and  analysis  capacity,  and 
systems  for  management  of  data  security 
and  participant  confidentiality. 


6.  Provide  assurances  that  the 
applicant  and  all  members  of  the 
applicant's  research  and  intervention 
team  are  willing  to  work  closely  with 
other  funded  sites  and  CDC,  and  are 
willing  to  modify  research  questions, 
sampling  plans,  instruments,  and 
protocols.  The  applicant  must  assure 
that  no  organizational  or  institutional 
barriers  will  impede  this  process  or  the 
successful  completion  of  the  research 
and  intervention  project.  Applicant 
must  also  state  a  commitment  to 
participate  with  other  sites  and  CDC  on 
data  analysis,  presentation,  and 
publication  of  research  findings. 

D.  Collaboration 

Describe  how  academic,  program,  and 
community  partners  will  participate  in 
developing,  conducting,  and  evaluating 
the  proposed  research.  Specifically: 

1.  Describe  the  involvement  of 
appropriate  key  organizations,  and 
membien  of  the  targeted  population  (as 
evidenced  by  letters  of  support 
describing  their  role  in  the  proposed 
scope  of  work,  etc.). 

2.  Define  the  resfransibilities  of  these 
other  organizations  and  individuals. 

3.  Discuss  previous  work  of  the 
proposed  collaborators  uid  request 
evidence  of  past  successful 
collaboration  and  commitment  to 
participation  in  the  proposed  project. 

E.  Dissemination  and  SustainaMity 

Provide  a  clear  disseauaation  plan 
that  includes  a  plan  for  the  tiiBely 
skariBg  of  finding.s  with  local  partners; 
describes  effwts  that  will  be  m»A»  to 
secure  separate  funding  to  coatiaue 
{xevention  activities  that  are  proven  to 
be  e£fective  in  reducing  sexual  risk 
bduvior;  and  includes  a  plan  to  woik 
with  CDC  md  other  sites  to  easure  that 
^ulysis  and  production  of  papers, 
presentations,  and  reports  give  priority 
to  findings  that  can  be  used  to  develop 
national  prevention  recommendations 
for  yoiuig  women  at  risk  for  unplaimed 
pregnancy,  HIV,  and  other  STDs. 

F.  Budget  with  Justification 

Provide  a  detailed  budget  request  and 
complete  line-item  justification  that  is 
consistent  with  the  proposed  activities. 

G.  Human  Subjects 

Describe  any  risks  to  human  subjects 
and  the  procedures  that  will  be  used  to 
protect  human  subjects.  The  applicant 
will  be  responsible  for  providing 
assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 
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H.  Women,  Racial,  and  Ethnic 
Minorities 

Applicants  shall  ensure  that  women, 
racial  and  ethnic  minority  populations 
are  appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  inappropriate  or  not  feasible,  this 
situation  must  be  explained  as  part  of 
the  application. 

T3rping  and  Mailing 

Applicants  are  required  to  submit  an 
original  and  two  copies  of  the 
application.  The  application  may  not 
exceed  30  single-spaced  pages  in  length, 
excluding  appendixes.  Provide  a  one- 
page  abstract  of  the  proposal.  Number 
all  pages  clearly  and  sequentially  and 
include  a  complete  index  to  the 
application  and  its  appendixes.  The 
original  and  each  copy  of  the 
application  must  be  submitted 
unstapled  and  unbound.  Print  all 
material,  single-spaced,  in  a  12-point  or 
larger  font  on  8  W  by  11"  paper,  with 
at  least  1"  margins  and  printed  on  one 
side  only. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Significance  and  Impact  of  the 
Proposed  Research  (20  Points) 

The  extent  to  which  the  research 
proposed  will  advance  efforts  to  prevent 
unplanned  pregnancy.  HIV,  and  other 
STDs  among  young  women  in  the  U.S. 
Specifically,  the  extent  to  which: 

1.  The  research  proposed  will  extend 
or  enhance  existing  social  and 
psychological  models  of  sexual  behavior 
change  that  take  into  consideration  the 
influence  of  both  members  of  a  couple 
on  each  other. 

2.  The  research  and  intervention  is 
Innovative  and  represents  a  new 
approach  to  the  integration  and 
extension  of  known  theoretical  models 
and  intervention  strategies  to  reduce 
unprotected  sexual  intercourse  among 
young  women  and  their  male  sex 
partners. 

3.  The  research  and  intervention 
evaluation  will  provide  results  that  are 
scientifically  sound,  generalizable,  and 
useful  for  developing  national 
recommendations  for  reducing 
unprotected  sexual  intercourse  among 
young  women  at  risk  for  unplanned 
pregnancy,  HIV,  and  other  STDs. 

B.  Research  and  Intervention  Plan  (30 
Points) 

The  quality  of  the  proposed  research 
and  intervention  plan,  including: 


1.  The  theoretical,  empirical,  and 
programmatic  justification  for  the 
proposed  research. 

2.  The  clarity  and  testability  of  the 
research  questions  and  hypotheses,  and 
the  ^ent  to  which  the  questions  are 
responsive  to  the  intended  purposes  of 
the  research  sought  under  this 
cooperative  agreement. 

3.  The  extent  to  which  the  study 
design  and  methods,  the  plans  for 
instrument  development,  data 
collection,  and  analysis  are 
scientifically  sound  and  capable  of 
producing  the  intended  results. 

4.  The  extent  to  which  the 
intervention  represents  a  careful 
application  of  a  theoretically, 
empirically,  and  programmatically 
justified  prevention  approach;  can  be 
expected  to  produce  the  intended  effect; 
and  can  be  evaluated  by  using  a 
scientifically  rigorous  evaluation  design 
and  methods. 

5.  The  extent  to  which  the 
intervention  implementation  process 
can  be  measured  and  findings  used  to 
replicate  the  intervention  in  other 
settings; 

6.  The  extent  and  rigor  of  the  quality 
assurance  monitoring  plan  for  both 
research  activities  and  intervention 
activities. 

7.  The  extent  to  which  the  plans  for 
data  management,  analysis,  and 
interpretation  are  clear  and  innovative 
(for  example,  integrate  qualitative  and 
quantitative  data)  and  will  result  in  the 
timely  generation  of  papers,  reports  and 
other  products  that  can  be  used  by 
program  planners  and  other  interested 
parties. 

8.  The  degree  to  which  the  applicant 
has  met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes:  (a) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation,  (b)  The  proposed 
justification  when  representation  is 
limited  or  absent,  (c)  A  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted,  and  (d)  A  statement  as  to 
whether  the  plans  for  recruitment  and 
outreach  for  study  participants  include 
the  process  of  establishing  partnerships 
with  conununity(ies)  and  recognition  of 
mutual  benefits. 

C.  Research  and  Intervention  Capacity 
(25  Points) 

1 .  The  feasibility  of  the  proposed 
research  and  intervention  plan  and  the 
adequacy  of  the  timeline  with  specific 
products. 


2.  The  applicant's  demonstrated 
capacity  to  obtain  the  participation  of, 
and  retain  for  follow-up,  adequate 
numbers  of  the  targeted  population  for 
assessment;  and  the  extent  of  the 
applicant's  familiarity  with,  access  to, 
and  good  working  relations  vnth,  young 
women  at  risk  (and  young  men,  if 
applicable),  as  evidenced  by  previous 
service  or  research  involving  this 
population. 

3.  The  extent  to  which  the  proposed 
research  staff  for  the  project  represent 
an  interdisciplinary  team  of  behavioral 
and  social  scientists  with  the  scientific 
training  and  the  previous  scientific  and 
practical  experience  needed  to  conduct 
and  complete  high  quality  research 
within  the  specified  timeline,  as 
evidenced  by  the  successful  completion 
of  past  research  in  the  areas  proposed  in 
this  application. 

4.  The  adequacy  of  the  proposed  staff 
to  conduct  all  proposed  activities  (i.e., 
sufficient  in  number,  percentage  of  time 
commitments,  behavioral  scientists  in 
key  project  positions,  and 
qualifications),  and  the  adequacy  of  the 
staff  time  allocated  for  specific 
responsibilities,  with  at  least  a  50 
percent  time  Ph.D.-level  research 
director  and  a  100  percent  time  project 
director,  as  evidenced  by  their 
curriculum  vita  and  position 
descriptions. 

5.  The  adequacy  of  facilities,  data 
processing  and  analysis  capacity,  and 
systems  for  management  of  data  security 
and  participant  confidentiality. 

6.  The  extent  to  which  the  applicant 
is  willing  to  work  with  other  funded 
sites  and  CDC  to  modify  research 
questions,  sampling  plans,  instnunents, 
and  protocols,  and  is  committed  to 
working  with  other  sites  and  CDC  on 
data  analysis,  presentation,  and 
publication  of  research  findings. 

D.  Collaboration  (1 5  Points) 

The  extent  to  which  the  applicant 
includes  both  academic,  program,  and 
community  partners  in  developing, 
conducting,  and  evaluating  the 
proposed  research.  Specifically,  the 
extent  to  which  the  applicant  has: 

1.  Involved  other  appropriate  key 
organizations,  and  members  of  the 
targeted  population  (as  evidenced  by 
letters  of  support,  etc.). 

2.  Clearly  defined  the  responsibilities 
of  these  other  organizations  and 
individuals. 

3.  Previously  worked  with  the 
proposed  collaborators  and  provided 
evidence  of  past  successful 
collaboration  and  commitment  to 
participation  in  the  proposed  project. 
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E.  Dissemination  and  Sustainability  (10 
Points) 

The  extent  to  which  the 
dissemination  plan  is  clearly  articulated 
and  includes  the  timely  sharing  of 
findings  with  local  partners,  reasonable 
efforts  to  secure  separate  funding  for 
continuation  of  effective  interventions, 
and  a  plan  to  work  with  other  sites  and 
CDC  to  ensure  that  analysis  and 
production  of  papers,  presentations,  and 
reports  give  priority  to  findings  that  can 
be  used  to  develop  national  prevention 
recommendations  for  young  women  at 
risk  for  unplanned  pregnancy,  HIV,  and 
other  STDs. 

f .  Budget  (Not  Weighted) 

Extent  to  which  the  budget  is 
reasonable,  itemized,  clearly  justified, 
and  consistent  with  the  intended  use  of 
the  funds. 

G.  Human  Subjects  (Not  Weighted) 

The  extent  to  which  the  applicant 
adequately  describes  the  procedures 
that  will  be  used  to  protect  human 
subjects,  and  provides  assurance  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  appropriate  institutional  review 
committees. 

Content  of  Noncompeting  Continuation 
Applications 

In  compliance  with  45  CFR 
74.51(b)(d),  45  CFR  92.10(b)(4)  and 
92.40(b),  noncompeting  continuation 
applications  submitted  within  the 
project  period  need  only  include: 

A.  A  brief  progress  report  that 
describes  the  accomplishments  of  the 
previous  budget  period. 

B.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation,  etc.)  not  included  in  the  year 
01  application. 

C.  An  annual  budget  and  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  need  rejustification. 
Simply  list  the  items  in  the  budget  and 
indicate  that  they  are  continuation 
items.  Supporting  justification  should 
be  provided  where  appropriate. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local 
governments  review  of  proposed 
Federal  assistance  applications. 
Applicants  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 


any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPOC  for  each 
affected  State.  A  current  list  of  SPOCs 
is  included  in  the  application  kit.  IL 
SPOCs  have  any  State  process 
reconunendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  305,  Mail 
Stop  E-18,  Atlanta,  GA  30305,  no  later 
than  30  days  after  the  application 
deadline  date  (the  appropriation  for  this 
financial  assistance  program  was 
received  late  in  the  fiscal  year  and 
would  not  allow  for  an  application 
receipt  date  that  would  accommodate 
the  60-day  State  recommendation 
process  period).  The  granting  agency 
does  not  guarantee  to  accommodate  or 
explain  State  process  recomnicadations 
it  receives  after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
department(s)  in  the  program  area(s) 
that  may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  or  local  health  department  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

B.  A  sununary  of  the  project  that 
should  be  titled  Public  Health  System 
Impact  Statement  (PHSIS),  not  to  exceed 
one  page,  and  should  include  the 
following: 

1.  A  description  of  the  population  to 
be  served. 

2.  A  siunmary  of  the  services  to  be 
provided. 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and 
local  health  departments. 

If  the  State  or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 


Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  individuals  or  more 
individuals  and  funded  by  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committees.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

Racial  and  Etlmic  Minorities 

The  policy  of  the  Centers  for  Disease 
Control  and  Prevention  (CEXD)  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  is  to  ensure 
that  individuals  of  the  various  racial 
and  ethnic  groups  will  be  included  in 
CDC/ATSDR-supported  research 
projects  involving  human  subjects, 
whenever  feasible  and  appropriate. 
Racial  and  ethnic  groups  are  those 
defined  in  OMB  Directive  No.  15  and 
include  American  Indian  or  Alaskan 
Native,  Asian  or  Pacific  Islander,  Black, 
and  Hispanic.  Applicants  shall  ensure 
that  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  carmot 
control  the  race,  ethnicity,  or  sex  of 
participants.  Further  guidance  to  this 
policy  is  contained  in  the  Federal 
Register.  Vol.  60,  No.  179,  pages  47947- 
47951,  dated  Friday,  September  15, 
1995. 

HIV/AIDS  Requirements 

Recipients  must  comply  with  the 
document  entitled  Content  of  AIDS- 
Related  Written  Materials,  Pictorieils, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(June  1992)  (a  copy  is  in  the  application 
kit).  To  meet  the  requirements  for  a 
program  review  panel,  recipients  are 
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encouraged  to  use  an  existing  program 
review  panel,  such  as  the  one  created  by 
the  State  health  department's  HTV/AIDS 
prevention  program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  be  an  employee 
(or  designated  representative)  of  a  State 
or  local  health  department.  The  names 
of  the  review  panel  members  must  be 
listed  on  the  Assurance  of  Compliance 
for  CDC  0.1113,  which  is  also  included 
in  the  application  kit.  The  recipient 
must  submit  the  program  review  panel's 
report  that  indicates  all  materials  have 
been  reviewed  and  approved. 

Application  Submission  and  Deadlines 

Preapplication  Letter  of  Intent 

A  nonbinding  letter  of  intent-to-apply 
is  required  from  potential  applicants. 
An  original  and  two  copies  of  the  letter 
should  be  submitted  to  the  Grants 
Management  Officer,  Grants 
Management  Branch,  CDC  (see 
Applications  for  the  address).  It  should 
be  postmarked  no  later  than  July  15, 
1997.  The  letter  should  identify  the 
announcement  number,  name  of 
principal  investigator,  and  specify  the 
activity(ies)  to  be  addressed  by  the 
proposed  project.  The  letter  of  intent 
does  not  influence  review  or  funding 
decisions,  but  it  will  enable  dXi;  to  plan 
the  review  more  efficiently,  and  will 
ensure  that  each  applicant  receives 
timely  and  relevant  information  before 
the  application  is  submitted. 
Notification  may  be  provided  by 
facsimile  or  postal  mail  to  Sharron  P. 
Orum,  Grants  Management  Officer, 
Grants  Management  Branch,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
255  East  Paces  Ferry  Road,  NE.,  Room 
305,  Mailstop  E-18,  Atlanta,  GA  30305, 
facsimile  (404)  842-6513. 

Application 

An  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Sharron  P.  Orum,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  305,  Mail  Stop  E-18,  Atlanta,  GA 
30305,  on  or  before  August  15, 1997. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 


metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.(a)  or 
l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  To  Obtain  Additional 
In£9rmation 

To  receive  additional  written 
information,  call  (404)  332-4561,  You 
will  be  asked  to  leave  your  nemie, 
address,  and  telephone  number.  Please 
refer  to  Armouncement  #774.  You  will 
receive  a  complete  program  description, 
information  on  application  procedures 
and  application  forms.  If  you  have 
questions  after  reviewing  the  contents  of 
all  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Gladys  T.  Gissentanna, 
Grants  Management  Specialist,  Grants 
Management  Branch,  Prociu^ment  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314,  Mail 
Stop  E-18,  Atianta,  GA  30305. 
telephone  (404)  842-6801. 

Programmatic  technical  assistance 
may  be  obtained  from  Christine 
Galavotti,  Ph.D.,  Division  of 
Reproductive  Health,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention  (CDC),  4700 
Buford  Highway,  NE.,  Mail  Stop  K-34, 
Atlanta,  GA  30341-3724,  telephone 
(770)  488-5245.  The  announcement  will 
also  be  available  on  one  of  two  Internet 
sites  on  the  publication  date:  CEXII's 
homepage  at  <http://www.cdc.gov>,  or 
at  the  Government  Printing  Office 
homepage  (including  free  access  to  the 
Federal  Register)  at  <http:// 
www.access.gpo.gov>.  Other  CDC 
Aimouncements  are  also  listed  on  the 
Internet  on  the  CDC  homepage. 

Please  refer  to  Announcement 
Number  774  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000,  (Full 
Report,  Stock  No.017-001-00474-0)  or 
Healthy  People  2000,  (Summary  Report, 
Stock  No.  017-OO1-00473-1)  referenced 
in  the  "Introduction,"  through  the 
Superintendent  of  Docvunents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 


Dated:  June  25.  1997. 
loseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(PR  Doc.  97-17123  Filed  6-30-97;  8:45  am) 

MUMO  COOC  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Goats  for  Working  Safely  With 
Mycobacterium  tuberculosis  in 
Clinical,  Public  Health,  and  Research 
Laboratories;  Amendment  To  Extend 
Comment  Period 

AGENCY:  Centers  for  Disease  Control  and 

Prevention  (CDC),  Department  of  Health 

and  Human  Services. 

ACTION:  Extension  of  request  for 

comments. 

A  notice  requesting  comments  from 
all  interested  parties  concerning  goals 
for  working  safely  with  Mycobacterium 
tuberculosis  in  clinical,  public  health, 
and  research  laboratories  was  published 
in  the  Federal  Register  on  April  28, 
1997  (62  FR  23066). 

This  notice  is  amended  as  follows:  On 
page  23066,  first  column,  under  the 
heading  DATES,  line  8,  the  date  for 
submitting  written  comments  to  this 
notice  has  been  extended  from  June  27, 
1997,  to  July  27,  1997. 

All  other  information  and 
requirements  of  the  April  28,  1997. 
Federal  Register  notice  remain  the 
same. 

Dated:  June  25.  1997. 
loseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[FR  Doc.  97-17125  Filed  6-30-97;  8:45  am) 

BHJJNQ  COOE  4ie»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

[HSO-243-N] 

Medicare.  Medicaid,  and  CLIA 
Programs;  Clinical  Laboratory 
Improvement  Amendments  of  1988 
Continuance  of  Exemption  of 
Laboratories  Licensed  by  the  State  of 
Washington 

AGENCY:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACTXm:  Notice. 
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SUMMARY:  This  notice  announces  that 
laboratories  located  in  the  State  of 
Washington  that  possess  a  valid  license 
under  the  Medical  Test  Site  Licensure 
Law,  Chapter  70.40  of  the  Revised  Code 
of  Washington  (RCW),  continue  to  be 
exempt  from  the  requirements  of  the 
Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLL\)  until  April 
30, 2001. 

DATES:  The  continuance  granted  by  this 
notice  is  effective  until  April  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Val 
Coppola.  (410)  786-3531. 

SUPPt.EMENTARY  INFORMATIOfi: 

I.  Background  and  Legislative 
Authority 

Section  353  of  the  Public  Health 
Service  Act  (PHS  Act),  as  amended  by 
the  Clinical  laboratory  Improvement 
Amendments  of  1988  (CUA),  requires 
any  laboratory  that  performs  tests  on 
human  specimens  to  meet  requirements 
established  by  the  Department  of  Health 
and  Human  Services  (HHS).  Under  the 
provisions  of  the  sentence  following 
section  1861(s)(14)  and  paragraph 
1861(s)(16)  of  the  Social  Security  Act, 
any  lal>oratory  that  also  wants  to  be  paid 
for  services  furnished  to  Medicare 
beneficiaries  must  meet  the 
requirements  of  section  353  of  the  PHS 
Act.  Subject  to  specified  ex^ptions, 
laboratories  must  have  a  current  and 
valid  CLIA  certificate  to  test  human 
specimens  and  to  be  eligible  for 
payment  from  the  Medicare  or  Medicaid 
programs.  Regulations  implementing 
section  353  of  the  PHS  Act  are 
contained  in  42  CFR  part  493. 

Section  353(p)  of  the  PHS  Act 
provides  for  the  exemption  of 
laboratories  from  CLIA  requirements  in 
a  State  that  applies  requirements  that 
are  equal  to  or  more  stringent  than  those 
of  CLIA.  The  statute  does  not 
speciBcally  require  the  promulgation  of 
criteria  for  the  exemption  of  laboratories 
in  a  State.  The  decision  to  grant  CLIA 
exemption  to  laboratories  within  a  State 
is  at  the  discretion  of  HCFA,  acting  on 
behalf  of  the  Secretary  of  HHS. 

Various  regulations  in  42  CFR  part 
493  subpart  E  implement  section  353(p) 
of  the  PHS  Act.  Section  493.513 
provides  that  HCFA  may  exempt  from 
CLIA  requirements,  for  a  period  not  to 
exceed  6  years,  all  State  licensed  or 
approved  laboratories  in  a  State  if  the 
State  meets  specified  conditions. 
Section  493.513(k)  provides  that  we  will 
publish  a  notice  in  the  Federal  Register 
aimouncing  the  names  of  States  whose 
laboratories  are  exempt  from  meeting 
the  requirements  of  part  493,  describing 
the  basis  for  granting  the  exemption, 
describing  how  the  laboratory 


requirements  are  equal  to  or  more 
stringent  than  those  of  CLIA,  and 
speciHng  a  term  of  approval  not  to 
exceed  6  years.  On  December  23,  1994 
(59  FR  66314),  we  published  a  notice  in 
the  Federal  Register  announcing  that 
the  State  of  Washington  had  applied  for 
exemption  of  its  laboratories  from  CLIA 
requirements;  that  the  evaluation  of  this 
application  demonstrated  that  all 
requirements  for  exemption  were  met; 
and  that  Washington  was  granted  an 
exemption. 

n.  Requirements  for  Granting  CLIA 
Exemption 

In  order  to  determine  whether  we 
should  grant  or  continue  an  existing 
CLIA  exemption  to  laboratories  within  a 
State,  we  conduct  a  detailed  and  in- 
depth  comparison  of  State  and  CLIA 
requirements  to  determine  whether  the 
State  meets  the  requirements  at 
§493.513.  In  summary,  the  State  must: 

•  Have  laws  in  effect  that  provide  for 
requirements  that  are  equal  to  or  more 
stringent  than  CLLA  requirements; 

•  Have  an  agency  that  licenses  or 
approves  laboratories  that  meet  State 
requirements  which  meet  or  exceed 
CLIA  requirements,  and,  therefore,  meet 
the  condition  level  requirements  of  the 
CLIA  regulations; 

•  Meet  the  requirements  and  be 
approved  in  accordance  with  §  493.515, 
Federal  review  of  laboratory 
requirements  of  State  laboratory 
programs; 

•  Demonstrate  that  it  has  enforcement 
authority  and  administrative  structiires 
and  resources  adequate  to  enforce  its 
laboratory  requirements; 

•  Permit  HCFA  or  HCFA  agents  to 
inspect  laboratories  within  the  State; 

•  Require  laboratories  within  the 
State  to  submit  to  inspections  by  HCFA 
or  HCFA  agents  as  a  condition  of 
licensure; 

•  Agree  to  pay  the  cost  of  the 
validation  program  administered  by 
HCFA  and  the  cost  of  the  State's  pro  rata 
share  of  the  general  overhead  to  develop 
and  implement  CLIA  as  specified  in 

§§  493.645(b)  and  493.646;  and 

•  Take  appropriate  enforcement 
action  against  laboratories  found  by 
HCFA  or  HCFA  agents  not  to  be  in 
compliance  with  requirements 
comparable  to  condition  level 
requirements. 

As  specified  in  our  regulations  at 
§  493.515,  our  review  of  a  State 
laboratory  program  includes  (but  is  not 
necessarily  limited  to)  an  evaluation  of: 

•  Whether  the  State's  requirements 
for  laboratories  are  equivalent  to  or 
more  stringent  than  the  condition  level 
requirements; 


•  The  State's  inspection  process 
requirements  to  determine: 

— The  comparability  of  the  full 

inspection  and  complaint  inspection 
procedures  to  those  of  HCFA; 

— The  State's  enforcement  procedures 
for  laboratories  found  to  be  out  of 
compliance  with  its  requirements; 
and 

— The  ability  of  the  State  to  provide 
HCFA  with  electronic  data  and 
reports  with  the  adverse  or  corrective 
actions  resulting  from  proficiency 
testing  (PT)  results  that  constitute 
unsuccessful  participation  in  HCFA- 
approved  PT  programs  and  with  other 
data  HCFA  determines  to  be  necessary 
for  validation  and  assessment  of  the 
State's  inspection  process 
requirements: 

•  The  State's  agreement  with  HCFA 
to  ensiue  that  the  agreement  obligates 
the  State  to: 

—Notify  HCFA  within  30  days  of  the 
action  taken  against  any  CLIA-exempt 
laboratory  that  has  had  its  licensure  or 
approval  withdrawn  or  revoked  or 
been  in  any  way  sanctioned; 

—Notify  HCFA  vsrithin  10  days  of  any 
deficiency  identified  in  a  CLIA- 
exempt  laboratory  in  cases  when  the 
deficiency  poses  an  inunediate 
jeopardy  to  the  laboratory's  patients 
or  a  hazard  to  the  general  public; 

— Notify  each  laboratory  licensed  by  the 
State  within  10  days  of  HCFA's 
withdrawal  of  the  exemption; 

—Provide  HCFA  with  written 
notification  of  any  changes  in  its 
licensure  (or  approval)  and  inspection 
requirements; 

— ^Disclose  any  laboratory's  PT  results  in 
accordance  with  a  State's 
confidentiality  requirements; 

— Take  the  appropriate  enforcement 
action  against  laboratories  found  by 
HCFA  not  to  be  in  compliance  with 
requirements  comparable  to  condition 
level  requirements  and  report  these 
enforcement  actions  to  HCFA; 

— Notify  HCFA  of  all  newly  licensed 
laboratories,  including  the  specialties 
and  subspecialties  for  which  any 
laboratory  performs  testing,  within  30 
days;  and 

— Provide  HCFA,  as  requested, 
inspection  schedules  for  validation 
purposes. 

m.  Evaluation  of  die  Washington 
Request  for  Continued  CLIA  Exemption 

Washington  has  applied  to  HCFA  for 
continued  exemption  of  its  laboratories 
from  CLLA  requirements. 

We  evaluated  the  request  for 
continuation  of  the  Washington  CLLA 
exemption  for  equivalency  against  the 
three  major  categories  of  CLIA  rules:  the 


implementing  regulations,  the 
enforcement  regulations,  and  the 
deeming/exemption  requirements. 

We  evaluated  the  application  to  verify 
Washington's  assurance  of  continued 
compliance  with  the  following  subparts 
of  part  493:  Subpart  A,  General 
Provisions;  Subpart  E,  Accreditation  by 
a  Private,  Nonprofit  Accreditation 
Organization  or  Exemption  Under  an 
Approved  State  Laboratory  Program; 
Subpart  H,  Participation  in  Proficiency 
Testing  for  Laboratories  Performing 
Tests  of  Moderate  Complexity 
(Including  the  Subcategory),  High 
Complexity,  or  Any  Combination  of 
These  Tests;  Subpart  M,  Personnel  for 
Moderate  and  High  Complexity  Testing; 
Subpart  P,  Quality  Assurance  for 
Moderate  or  High  Complexity  Testing, 
or  Both;  Subpart  Q,  Inspection;  and 
Subpart  R,  Enforcement  Procedures. 

Washington  was  found  to  continue  to 
meet  the  requirements  of  Subparts  A,  E, 
H,  M,  P,  Q,  and  R. 

IV.  Validati«Mi  bspections 

The  Federal  validation  inspections  of 
CLLA-exempt  laboratories,  as  specified 
in  §  493.517,  were  conducted  on  a 
representative  sample  basis  as  well  as  in 
response  to  any  substantial  allegations 
of  noncompliance  (complaint 
inspections).  The  outcome  of  those 
validation  inspections  has  been  and  will 
continue  to  be  HCFA's  principal  tool  for 
verifying  that  the  laboratories  located  in 
and  licensed  by  the  State  are  in 
compliance  with  CLIA  requirements. 

HCFA  staff  of  the  Laboratory  Survey 
Section,  Division  of  Health  Standards 
and  Quality  in  the  HCFA  Regional 
Office  in  Seattie,  Washington  have 
conducted  validation  inspections  of  a 
representative  sample  (approximately  5 
percent)  of  the  laboratories  inspected  by 
the  Washington  Office  of  Laboratory 
Quality  Assurance  (LQA).  The 
validation  inspections  were  of  the 
concurrent  type;  that  is,  HCFA 
surveyors  accompanied  Washington's 
surveyors,  each  inspecting  against  his  or 
her  agency's  respective  reguktions. 
Analysis  of  the  validation  data  revealed 
no  significant  differences  between  the 
State  and  Federal  findings.  The 
Washington  inspection  process  covers 
all  appropriate  CLLA  conditions  and  the 
State  laboratory  licensure  requirements 
were  found  to  meet  or  exceed  CLLA 
requirements.  The  HCFA  survey  staff 
found  the  State  inspectors  highly  skilled 
and  qualified.  The  LQA  is  maintaining 
its  workload  at  the  proper  level  to 
assure  that  all  laboratories  within  the 
State  will  be  inspected  in  a  24-month 
cycle.  All  parameters  monitored  by 
HCFA  staff  to  date  indicate  that  the  LQA 
is  meeting  all  requirements  under  the 
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CLLA  exemption.  This  Federal 
monitoring  will  continue  as  an  on-going 
process. 

The  CLL^  exemption  of  laboratories 
located  in  and  licensed  by  Washington 
may  be  removed  if  we  determine  the 
outcome  and  comparability  review  of 
validation  inspections  are  not 
acceptable  as  described  under  §493.521 
or  if  Washington  fails  to  pay  the 
required  fee  every  2  years  as  required 
under  §493.646. 

V.  Laboratory  Data 

In  accordance  wdth 
§493.513(d)(2)(iii).  Washington  wUl 
continue  to  agree  to  provide  us  with 
changes  to  a  laboratory's  specialties  or 
subspecialties  based  on  the  State's 
survey.  Washington  also  will  provide  us 
with  changes  in  a  laboratory's 
certification  status,  such  as  a  change 
bom  a  regtdar  certificate  to  a  certificate 
of  waiver. 

VI.  Raquired  Adaunistretive  Actions 

CLLA  is  intended  to  be  a  totally  user- 
fee  funded  program.  The  registration  fee 
paid  by  laboratories  is  intended  to  cover 
the  cost  of  the  development  and 
administration  of  the  program. 
However,  when  a  State's  application  for 
exemption  is  approved,  we  may  not 
charge  a  fee  to  laboratories  in  the  State. 
The  State's  share  of  the  costs  associated 
with  CLIA  must  be  collected  from  the 
State.  Section  493.645  specifies  that 
HHS  will  assess  fees  such  that  the  costs 
of  administering  the  CLLA  program  will 
be  shared  by  all  States  including  those 
that  are  CLIA  exempt. 

Washington  must  pay  for: 

•  Costs  of  Federal  inspection  of 
laboratories  in  the  State  to  verify  that 
standards  are  enforced  in  an  appropriate 
maimer.  The  average  Federal  hourly  rate 
is  multiplied  by  the  total  hours  required 
to  perform  Federal  validation  surveys 
within  the  State. 

•  Costs  incurred  for  Federal 
investigations  and  surveys  triggered  by 
complaints  that  are  substantiated.  We 
will  bill  Washington  on  a  semiannual 
basis. 

•  Washington's  proportionate  share  of 
the  costs  associated  with  establishing, 
maintaining,  and  improving  the  CLLA 
computer  system,  a  portion  of  those 
services  &t)m  which  Washington 
received  direct  benefit  or  contributed  to 
the  CLLA  program  in  the  State.  Thus, 
Washington  is  being  charged  for  a 
portion  of  HCFA's  direct  and  indirect 
costs  as  well  as  a  portion  of  the  costs 
incurred  by  the  Centers  for  Disease 
Control  and  Prevention  (CDC). 

In  order  to  estimate  Washington's 
proportionate  share  of  the  general 
overhead  costs  to  develop  and 


implement  CLLA,  we  determined  the 
ratio  of  laboratories  in  the  State  to  the 
total  number  of  laboratories  nationally. 
Approximately  1.6  percent  of  the 
registered  laboratories  are  in 
Washington.  We  determined  that  1.6 
percent  of  the  applicable  CDC  and 
HCFA  costs  should  be  borne  by 
Washington. 

Washington  has  agreed  to  pay  us  the 
State's  pro  rata  share  of  the  overhead 
costs  and  anticipated  costs  of  actual 
validation  and  complaint  investigation 
surveys.  A  final  reconciliation  for  all 
laboratories  and  all  expenses  will  be 
made.  We  will  reimburse  the  State  for 
any  overpayment  or  bill  it  for  any 
balance. 

Vn.  Appreval 

HCFA  grants  continuance  of  the  dJA 
exemption  for  all  specialties  and 
subspecialties  to  all  laboratories  located 
in  and  licensed  by  the  State  of 
Washington  effective  July  1,  1997  to 
April  30,  2001. 

Vm.  Regulatory  fanpact  SUtement 

We  generally  prepare  a  regulatory 
flexibility  analysis  that  is  consistent 
with  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612)  unless 
the  Secretary  certifies  that  a  notice  such 
as  this  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  the  RFA,  we  consider  all  laboratories 
to  he  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102(b)  of  the 
Act,  we  consider  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  50  beds. 

This  notice  aimounces  the 
continuance  of  the  exemption  of 
laboratories  licensed  by  die  State  of 
Washington  fitim  the  requirements  of 
the  Clinical  Laboratory  Improvement 
Amendments  of  1988  (CLLA).  The  State 
has  established  that  the  quality  of 
laboratory  services  continues  to  meet 
standards  equivalent  to  or  more 
stringent  than  those  of  the  CLLA 
program  and  also  has  established  that  it 
has  a  comparable  program  to  monitor 
and  evaluate  compliance  with  the 
standards.  The  effect  of  the  continued 
exemption  fr^m  CLIA  requirements  is 
that  laboratories  will  remain  under 
State,  rather  than  Federal,  regulation, 
with  no  discernible  difference  in  the 
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operations  of  the  programs. 
Consequently,  we  anticipate  that  our 
continuation  of  Washington's  CLL\ 
exemption  will  not  affect  the 
laboratories  or  the  quality  and 
availability  of  services  provided. 

Therefore,  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  result  in  a  significant  impact  on 
a  substantial  number  of  small  entities 
and  will  not  have  a  significant  effect  on 
the  operations  of  a  substantial  number 
of  small  rural  hospitals.  Therefore,  we 
are  not  preparing  analyses  for  either  the 
RFA  or  section  1 102(b)  of  the  Act. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
not  reviewed  by  the  Office  of 
Management  and  Budget. 

Authority:  Section  353(p)  of  the  Public 
Health  Service  Act  (42  U.S.C.  263a). 

Dated.  May  30.  1997. 
Bruce  C.  Vladeck, 

Administrator.  Health  Care  Financing 
Adminjstration . 
[FR  Doc  97-17193  Filed  6-30-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Mapping  Alcoholism  Related 
Genes  by  Linkage  Disequilibrium  in 
Choctaw  American  Indians  With  Mixed 
Ancestry 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  which  provides 
for  an  opportunity  for  public  comment 
on  proposed  data  collection  projects,  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  National 
Institutes  of  Health  (NTH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 

Proposed  Collection 

The  Laboratory  of  Neurogenetics  (LN), 
EHvision  of  Intramural  Clinical  and 
Biological  Research,  NIAAA,  intends  to 
conduct  the  study  for  'Mapping 
Alcoholism  Related  Genes  by  Linkage 
Disequilibrium  in  Choctaw  American 
Indians  with  Mixed  Ancestry". 

The  LN  is  authorized  by  Section  452 
of  Part  G  of  Title  IV  of  the  Public  Health 


Service  Act  (42  U.S.C.  288)  as  amended 
by  the  NIH  Revitalization  Act  of  1993 
(Pub.  Law  103-43).  The  information 
proposed  for  collection  in  this  study 
will  be  used  by  the  NIAAA  to  expand 
the  Choctaw  Indian  study  by  sampling 
people  and  families  that  exhibit  a 
spectrum  of  Indian  and  non-Indian 
ancestry.  This  is  possible  because  the 
Choctaw  have  approximately  100,000 
enrolled  members  and  95%  of  them 
have  some  degree  of  non-Indian 
heritage.  It  is  now  recognized  that 
admixed  populations  are  useful  for 
linkage  analysis  using  a  variety  of 
techniques,  including  Mapping  using 
Admixture  Linkage  Disequilibrium  and 
Transmission  Disequilibrium  Test.  This 
extension  of  NIAAA  research  on 
Choctaw  American  Indians  will  utilize 
the  population  structure  in  a  unique 
way  to  determine  the  genetic  basis  of 
alcoholism  and  related  psychiatric 
phenotypes.  It  will  complement  the 
current  family  and  epidemiological 
approaches.  In  combination,  these 
different  approaches  will  yield  one  of 
the  most  comprehensive  studies  yet 
performed.  Moreover,  this  study 
recognizes  the  true  population  structure 
and  utilizes  it  to  analytical  advantage. 
The  aimual  burden  estimates  are  as 
follows: 


Type  and  number  of  respondents 


Responses 
per  re- 
spondent 


Total 
responses 


Hours 


Total  hours 


Clients— 700  

Total  Number  of  Respondents 
Total  Numtjer  of  Responses  ... 
Total  Hours  „ 


1 


700 

700 

700 

2800 


4.0 


2800 


Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
information  to  be  collected;  (c)  the 
accuracy  of  the  agency  estimate  of 
burden  of  the  proposed  collection;  and 
(d)  ways  to  minimize  the  collection 
burden  of  the  respondents.  Send  written 
comments  to  Ms.  Rormi  Nelson, 
Laboratory  of  Neurogenetics,  Division  of 
Intramural  Clinical  and  Biological 
Research.  NIAAA,  NIH.  Park  Bldg. 
Room  451,  12420  Parklawn  Drive  MSC 
8110.  Rockville.  Maryland  20852. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans,  contact  Ms.  Ronni 
Nelson,  Laboratory  of  Neurogenetics, 
Division  of  Intramural  Clinical  and 
Biological  Research.  NLAAA,  Park  Bldg. 


Room  451, 12420  Parklawn  Drive  MSC 
8110,  Rockville.  Maryland  20852,  or  call 
non-toll-free  number  (301)  443-5781. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  September  2, 
1997. 

Dated:  June  23, 1997. 
Martin  K.  Trusty, 
Executive  Officer,  NIAAA. 
[FR  Doc.  97-17199  Filed  6-30-97;  8:45  am) 
BIUJNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  Transmission  and  Linkage 
Analysis  of  Alcoholism  in  a 
Southwestern  American  Indian  Tribe; 
Collection  of  EEG  Phenotypes 
Associated  With  Alcoholism 

summary:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  which  provides 
for  an  opportunity  for  public  comment 
on  proposed  data  collection  projects,  the 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism  (NIAAA),  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 
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Proposed  Collection 

The  Laboratory  of  Neurogenetics  (LN), 
Division  of  Intramural  Clinical  and 
Biological  Research,  NIAAA,  intends  to 
conduct  the  study  for  'Transmission  and 
Linkage  Analysis  of  Alcoholism  in  a 
Southwestern  American  Indian  Tribe; 
Collection  of  EEG  Phenotypes 
Associated  with  Alcoholism.' 

The  LN  is  authorized  by  Section  452 
of  Part  G  of  Title  IV  of  the  Public  Health 
Service  Act  (42  U.S.C.  288)  as  amended 
by  the  NIH  Revitalization  Act  of  1993 


(Pub.  Law  103-43).  The  information 
proposed  for  collection  in  this  study 
will  be  used  by  the  NIAAA  to  determine 
resting  EEG  and  ERP  phenotypes  in 
large  American  Indian  families, 
correlate  this  information  with 
psychiatric  diagnoses  from  previous 
studies,  and  perform  linkage  analysis  in 
order  to  map  the  genes  for  these 
phenotypes  which  to  appear  to  confer 
vulnerability  to  alcoholism  in 
Caucasians.  There  are  obvious  great  ^ 
advantages  in  studying  the  large 


families  the  NIAAA  already  contacted, 
psychiatrically  interviewed,  and 
genotyped.  The  NIAAA  hypothesizes 
that  this  EEG  family  study  will  enable 
elucidation  of  the  transmission  and 
linkage  of  alcoholism  vulnerability  in 
this  tribe.  The  intent  is  to  identify 
subgroups  of  American  Indian 
alcoholics  who  may  be  more  responsive 
to  particular  treatment  of  prevention 
strategies. 

The  annual  burden  estimates  are  as 
follows: 


■ft 

Type  and  number  of  respondents 

Responses 
per  re- 
spondent 

Total 
responses 

Hours 

Total  hours 

Clients-^00  _ .„. 

1 

400 
400 
400 
900 

225 

900 

Total  Numt)er  of  Respondents  _....- ».;*>.„.. ^._ „  .. 

Total  Numtjer  of  Responses  ....J. ...„ ^ „,.,.....>.. 

Total  Hours _ „ 

Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  is  necessary, 
including  whether  the  information  has 
practical  use;  (b)  ways  to  enhance  the 
clarity,  quality,  and  use  of  the 
information  to  be  collected;  (c)  the 
accuracy  of  the  agency  estimate  of 
burden  of  the  proposed  collection;  and 
(d)  ways  to  minimize  the  collection 
burden  of  the  respondents.  Send  written 
comments  to  Ms.  Ronni  Nelson, 
Laboratory  of  Neurogenetics,  Division  of 
Intramural  Clinical  and  Biological 
Research,  NIAAA,  NIH,  Park  Bldg. 
Room  451,  12420  Parklawn  Drive  MSC 
8110,  Rockville,  Maryland  20852. 

FOR  FURTHER  INFORMATION:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans,  contact  Ms.  Ronni 
Nelson,  Laboratory  of  Neurogenetics, 
Division  of  Intramural  Clinical  and 
Biological  Research,  NIAAA,  Park  Bldg. 
Room  451,  12420  Parklawn  Drive  MSC 
8110,  Rockville,  Maryland  20852,  or  call 
non-toll-free  number  (301)  443-5781. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  September  2, 
1997. 

Dated:  June  19, 1997. 
Martin  K.  Trusty, 
Executive  Officer,  NLAAA. 
[FR  Doc.  97-17200  Filed  6-30-97;  8:45  am) 

BtLUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
(NIDA)  Special  Emphasis  Panel 
meetings: 

Purpose/ Agenda:  To  evaluate  and  review 
grant  applications  and  contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel. 

Dote.  July  15,  1997. 

Time:  9  a.m. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Person:  Mr.  Eric  Zatman,  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review.  Natioz;il  Institute  on  Drug 
Abuse,  5600  Fishers  Lane,  Room  10—42. 
Rockville.  MD  20857,  Telephone  (301)  443- 
1644. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel. 

Date:  July  22,  1997. 

Time:  2  p.m. 

Place:  Office  of  Extramural  Program 
Review,  National  Institute  on  Drug  Abuse, 
NIH,  5600  Fishers  Lane,  Room  10-42. 
Rockville.  MD  20857  (Telephone 
Conference). 

Contact  Person:  William  C.  Grace,  Ph.D., 
Scientific  Review  Administrator.  Office  of 
Extramural  Program  Review,  National 
Institute  on  Drug  Abuse,  5600  Fishers  Lane, 
Room  10-42,  Rockville,  MD  20857, 
Telephone  (301)  443-2755. 

The  meetings  will  be  closed  in  accordance 
with  provisions  set  forth  in  sees  552b(c)(4) 
and  552b(c)(6),  Title  5.  U.S.C.  The 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 


secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93  277,  Drug  Abuse 
Scientist  Development,  Research  Scientist 
Development,  and  Research  Scientist 
.Awards;  93.278,  Drug  .Abuse  National 
Research  Service  Awards  for  Research 
Training;  93,279,  Drug  .Abuse  Research 
Programs,  National  Institutes  of  Health) 

Dated- June  24.  1997. 
LaVeme  Y.  Stringfield, 
Coinm;'«ee  Management  Officer,  NIH. 
(FR  Doc.  97-17196  Filed  6-30-97;  8;45  am) 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory-  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Support  Services  for  ihe 
Perinatology /Research  Branch 
(Teleconference). 

Dote.  July  29,  1997 

Time:  10:00  a.m.  (EST) — adjournment. 

Place:  6100  Executive  Boulevard,  6100 
Building — Room  5E01,  Rockville,  Maryland 
20852 

Contact  Person:  Anne  Krey,  Scientific 
Review  Administrator,  NICHD,  6100 
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Executive  Boulevard,  6100  Building,  Room 
5E01,  Rockville,  Maryland  20852,  Telephone: 
301-496-1485. 

Purpose:  To  evaluate  and  review  contract 
proposals. 

The  meeting  will  be  closed-in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  TiUe  5.  U.S.C.  The 
discussions  of  these  proposals  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93  864.  Population  Research 
and  No.  93.865,  Research  for  Mother*  and 
Children,  National  Institutes  of  Health) 

Dated:  June  24.  1997 
UVerne  Y.  Stringjfield. 
Committee  Management  Officer,  SIH. 
|FR  Doc.  97-17197  filed  6-30-C7;  «:4S  am) 
aiLUNG  COOe  4140-01-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  U 
hereby  given  of  the  meeting  of  the  Board 
of  Scientific  Counselors,  National 
Institute  on  Drug  Abuse  (NIDA)  on  July 
9-10,  1997,  from  9:00  a.m.  to  5:00  p.m., 
at  the  Division  of  Intramural  Research. 
NIDA,  Johns  Hopkins  Bayview  Campus, 
Mdg.  C,  2nd  Floor,  5500  Nathan  Shock 
Drive,  BaltiMore,  Maryland  21224. 

This  notice  is  being  published  less 
than  15  days  prier  to  the  abeve  meeting 
due  to  the  uigeiit  need  to  meet  timing 
liaaitations  mpesed  by  the  intramural 
research  review  cycle. 

In  accordance  with  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6). 
Title  5.  U.S.C.  aod  sec.  10(d)  of  Pub.  L. 
92-463.  the  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  to  evaluate  intramural  research 
programs,  projects,  productivity,  and 
performance  of  individual  staff 
scientists,  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

A  summary  of  the  meeting  and  a 
roster  of  committee  members  may  be 
obtained  from  Ms.  Camilla  L.  Holland, 
NIDA  Committee  Management  Officer, 
National  Institutes  of  Health,  Parklawn 
Building.  Room  10-42,  5600  Fishers 
Lane.  Rockville.  Maryland  20857  (301/ 
443-2755). 

Substantive  program  information  may 
be  obtained  from  Mr.  Brian  Butters, 
Division  of  Intramural  Research.  NIDA, 
Johns  Hopkins  Bayview  Campus.  Bldg. 


C.  2nd  Floor.  5500  Nathan  Shock  Drive, 
Baltimore,  Maryland  21224  (410/550- 
1538). 

E)ated:  June  26. 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-17198  Filed  6-30-97;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  the  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner 

[Docket  No.  FR-4200-N-8q 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGBICY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  September  2, 
1997. 

AODAESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker.  Housing,  DepartmeDt  of 
Housing  &  Urban  Development,  451 — 
7th  Street,  SW.,  Room  9116, 
Washington,  DC  2041O. 
FOR  FUfmcn  INFONMATKW  CONTACT: 
Marion  F.  Connell,  Telephone  number 
(202)  708-6409  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed  fcHm 
and  other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 


burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Minimum  Property 
Standards  for  Housing  OMB  Control 
Number:  2502-0321. 

Description  of  the  need  for  the 
information  and  the  proposed  use: 
These  standards  establish  the 
acceptability  of  properties  for  mortgage 
insurance  and  will  further  the  goal  of  a 
decent  and  a  suitable  living 
environment  for  every  American  family. 
These  standards  will  protect  the 
Department's  interest  by  requiring 
certain  features  of  design  and 
construction  not  normally  required  by 
State  and  local  codes.  These 
requirements  will  insure  the  durability 
of  housing  for  the  life  of  the  mortgage. 

Agency  form  numbers:  N/A. 

Members  of  affected  public: 
Consumers,  banks  and  building  code 
officials. 

An  estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
coUecticMi  is  10,800,  tiie  number  oi 
respondents  is  1,350,  frequency  of 
response  is  once  a  year  and  the  hours  (d 
response  is  8  hours. 

Stat«s  of  the  proposed  iBfonBiatio& 
collection:  Extension  of  a  currently 
approved  coUectiiMi. 

AMthwHy.  Sec.  35«6  of  .^e  Paperwork 
Reductioa  Act  of  1995,  44  U.S.C.  Cka^er  35. 
■sameaded. 

Dated:  June  2«,  1997. 
StephaMe  A.  Swih. 
General  Deputy  Assistant  Secretary  for 
Housing — Federal  Housing  Commissioner.  . 
[FR  Doc.  97-17156  Filed  6-30-97;  8:45  am] 

MUJN6  COOE  4rt»-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wildlife  Service 

Proposed  Policy  on  Giant  Panda 
Permits 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  reopening  of  comment 

period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  gives  notice  that  the  comment 
period  on  the  proposed  policy  for 
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issuance  of  permits  for  import  of  giant 
panda  will  be  reopened  to  obtain 
comments  on  new  information  that 
should  be  considered  in  determining  the 
final  policy. 

DATES:  Public  comment  received  on  or 
before  September  29,  1997,  will  be 
considered  by  the  Service. 
ADDRESSES:  Comments  may  be 
submitted  to  the  Chief,  Office  of 
Management  Authority.  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  430.  Arlington.  Virginia 
22203. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Stansell.  Chief,  Office 
Management  Authority,  at  the  above 
address,  or  call  (703)  358-2093:  fax 
(703) 358-2280. 

SUPPLEMENTARY  INFORMATION:  The 
Service  published  a  proposed  policy  on 
issuance  of  permits  for  giant  panda 
imports  on  March  30.  1995  (60  FR 
16487).  The  comment  period  was 
reopened  in  a  notice  published  June  27, 
1995  (123  FR  33224)  in  response  to  a 
request  from  the  American  Zoo  and 
Aquarium  Association.  Subsequent  to 
the  closure  of  this  comment  period,  two 
events  took  place  in  which  new 
information  was  received  that  should  be 
considered  in  finalizing  this  policy.  The 
events  and  resulting  information  are  as 
follows: 

(1)  During  the  36th  Meeting  of  the 
CITES  Standing  Committee  Meeting. 
January  30-February  2,  1996. 
discussions  of  giant  panda  loans 
resulted  in  the  CITES  Secretariat  issuing 
Notification  No.  932  which 
recommended  conditions  under  which 
giant  panda  loans  should  occur. 

(2)  Dr.  U.S.  Seal,  of  the  Conservation 
Breeding  Specialist  Group  (CBSG). 
Species  Survival  Commission,  The 
World  Conservation  Union  (lUCN).  and 
others,  conducted  a  Captive 
Management  Plaxming  Workshop  in 
Chengdu.  China.  December  10-13.  1996. 
The  workshop  was  organized  by  the 
Chinese  Association  of  Zoological 
Gardens  and  the  Ministry  of 
Construction  in  collaboration  with  the 
CBSG.  The  Service  received  a  copy  of 
the  report  resulting  from  the  workshop. 

Copies  of  the  CITES  Notification  and 
the  report  on  the  Captive  Management 
Planning  Workshop  are  available  from 
the  address  listed  above.  Interested 
organizations  and  the  public  are  invited 
to  comment  on  the  documents  as  they 
relate  to  the  previously  published 
proposed  policy.  In  addition,  comments 
submitted  during  the  previous  comment 
periods,  including  those  from  the 
Chinese  Ministry  of  Forestry  and  the 
Ministry  of  Construction,  are  also 
available  upon  request.  The  Service  will 


consider  all  comments  received  during 
the  previous  two  comment  periods  and 
this  comment  period  in  drafting  a  final 
policy. 

Authority:  This  notice  was  prepared  under 
the  authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (16  U.S  C.  1531  et  seq.]. 

Dated:  June  23.  1997, 
Robert  G.  Streeter, 
Director. 

[FR  Doc.  97-17135  Filed  6-30-97;  8:45  am] 
BILUNG  COOE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  Grizzly  Bear  Recovery  in  the 
Bitterroot  Ecosystem 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  document  availability 

SUMMARY:  To  further  the  recovery  of  the 
grizzly  bear  [Ursus  arctos  horribilis],  the 
Fish  and  Wildlife  Service  announces  the 
availability  of  the  DEIS  for  Grizzly  Bear 
Recovery  in  the  Bitterroot  Ecosystem 
(BE).  The  DEIS  evaluates  a  proposal  to 
establish  an  experimental  population 
rule  and  reintroduce  grizzly  bears  into 
the  Bitterroot  Ecosystem  in  east  central 
Idaho  and  western  Montana.  The 
proposed  rule  to  establish  the 
nonessential  experimental  population  is 
published  elsewhere  in  this  Federal 
Register.  Four  alternatives,  including 
the  No  Action  Alternative,  are  discussed 
in  the  DEIS. 

The  BE  consists  of  approximately 
44,400  square  miles  in  10  central  Idaho 
and  four  western  Montana  counties,  of 
which  76  percent  is  in  Federal  surface 
ownership.  A  Citizen  Management 
Committee  would  be  delegated 
management  implementation 
responsibility  for  the  experimental 
population.  Reintroduction  could  result 
in  grizzly  bear  recovery  in  the  BE  in  a 
minimum  of  50  years.  A  recovered 
grizzly  bear  population  (approximately 
280  bears)  would  kill  about  6  cattle  and 
22  sheep  and  up  to  504  wild  ungulates 
per  year.  Nuisance  bear  incidents  could 
average  59  per  year.  Economic  analyses 
indicate  grizzly  bear  recovery  in  the  BE 
would  lead  to  total  net  economic 
benefits  of  $40.4  to  $60.6  million  per 
year. 

DATES:  Copies  of  the  DEIS  will  be 
mailed  to  interested  parties  on  the 
mailing  list  on  July  1,  1997.  and  the 
proposed  rule  to  establish  the 
nonessential  experimental  population  is 
published  elsewhere  in  this  Federal 


Register.  Those  interested  persons  not 
on  the  DEIS  mailing  list  may  request  a  ' 
copy  from  the  project  leader  at  the 
address  below.  It  is  anticipated  that  the 
Environmental  Protection  Agency  will 
p  blish  a  notice  on  this  DEIS  in  the 
Federal  Register  on  July  11,  1997. 
which  will  start  a  90-day  review  period. 
Public  comment  on  the  DEIS  is  solicited 
pursuant  to  the  National  Environmental 
Policy  Act  regulations  (40  CFR  1503.1). 
All  agencies  and  individuals  are  urged 
to  provide  comments  and  suggestions 
for  improving  the  DEIS  and  the 
proposed  experimental  population  rule. 
All  comments  received  by  October  9, 
1997.  will  be  considered  in  preparation 
of  the  Final  EIS  and  rule. 

Public  hearings  on  the  DEIS  will  be 
scheduled  at  a  later  date  for  the  cities  of 
Boise.  Lewiston,  and  Salmon,  Idaho: 
and  Helena.  Missoula,  and  Hamilton, 
Montana.  The  location,  dates  and  times 
of  these  hearings  will  be  announced  in 
the  Federal  Register  at  least  15  days 
prior  to  the  first  hearing,  and  in  local 
newspapers. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Dr.  Christopher 
Servheen,  U.S.  Fish  and  Wildlife 
Service  Project  Leader,  Bitterroot 
Grizzly  Bear  EIS.  P.O.  Box  5127, 
Missoula,  Montana  59806. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dr.  Christopher  Servheen,  Grizzlv  Bear 
Recovery  Coordinator  (see  ADDRESSES 
above),  at  telephone  (406)  243-4903. 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  June  25.  1997. 
Terry  T.  Terrell, 

Deputy  Regional  Director,  Denver  Colorado. 
IFR  Doc,  97-17260  Filed  6-30-97;  8:45  am] 

BILUNG  COOe  4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-020-1 990-01 J 

Florida  Canyon  Mine  Proposed 
Expansion  and  Comprehensive 
Reclamation  Plan.  Draft  Environmental 
Impact  Statement 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  availability  of  the 

Draft  Environmental  Impact  Statement 

and  the  initiation  of  a  60-day  comment 

period. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969,  notice  is  give  that  the 
Winnemucca  Field  Office  of  the  Bureau 
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of  Land  Management  (BLM)  has 
prepared,  by  third  party  contractor,  a 
Draft  Environmental  Impact  Statement 
on  Florida  Canyon  Mining 
Incorporated's  Florida  Canyon  Mine 
Expansion  and  Comprehensive 
Reclamation  Plan.  This  document 
because  available  June  20,  1997.  and 
public  comment  will  be  accepted  for  a 
60  day  period  beginning  then. 
DATES  AND  ADDRESSES:  Written 
comments  on  the  E>raft  Environmental 
Impact  Statement  must  be  received  by 
the  close  of  business  August  18,  1997. 
to  ensure  consideration.  Public  meetings 
to  receive  oral  and  written  comments 
have  been  scheduled  for  the  following 
dates,  times,  and  places:  July  15,  1997. 
7  pm,  at  the  Pershing  County 
Conununity  Center,  820  6th  St., 
Lovelock.  Nevada;  July  16,  1997,  7  pm, 
at  the  Winnemucca  Field  Office,  5100  E. 
Winnemucca  Blvd..  Winnemucca, 
Nevada. 

A  copy  of  the  Draft  Environmental 
Impact  Statement  can  be  obtained  from: 
Bureau  of  Land  Management, 
Wiiuiemucca  Filed  Office,  ATTN:  Ken 
Loda,  Project  NEPA  Coordinator.  5100 
E.  Winnemucca  Boulevard, 
Wiiuiemucca,  Nevada  89445. 

The  Draft  Environmental  Impact 
Statement  is  also  available  for 
inspection  at  the  following  additional 
locations:  Bureau  of  Land  Management. 
Nevada  State  Office.  850  Harvard  Way, 
Reno,  Nevada;  Humboldt  County 
Library,  Winnemucca,  Nevada;  Pershing 
County  Library.  Lovelock.  Nevada; 
Lander  County  Library,  Battle 
Mountain,  Nevada;  and  the  University 
of  Nevada  Library  in  Reno.  Nevada. 
FOR  FURTHER  INFORIKATION  CONTACTT: 
Ken  Loda,  Project  NEPA  Coordination  at 
the  above  Winnemucca  Filed  Office 
address  or  telephone  (702)  623-1500. 
SUF»PtEMENTARY  INFORMATION:  The  Draft 
Environmental  Impact  Statement 
analyzes  the  potential  environmental 
impact  that  could  result  from  the 
implementation  of  the  proposed  mine 
expansion  and  comprehensive 
reclamation  plan.  Alternatives  analyzed 
are  the  north  extension  of  the  heap 
leach  pad  alternative  and  the  no  action 
alternative. 

The  mine  is  located  on  public  and 
private  lands  adjacent  to  Interstate 
Highway  80,  approximately  35  miles 
northeast  of  Lovelock.  Nevada  and  38 
miles  southwest  of  Winnemucca. 
Nevada.  Approximately  860  acres 
would  be  disturbed  by  the  proposed 
mine  expansion,  of  which  447  are 
public  and  413  private.  The  proposed 
project  would  include  expansion  of  the 
open  pit  and  north  and  south  waste  rock 
storage  areas;  development  of  the  new 


south  heap  leach  pad;  haul  road; 
solution  ponds;  solution  corridor/road; 
plant;  monitoring  wells/road;  crusher 
site;  diversion  channels  and  sediment 
p^nds;  growth  media  stockpiles; 
exploration  roads  and  drill  sites;  water 
supply  pipelines;  realignment  of  the 
Johnson  Canyon  access  road;  and  a 
revised  comprehensive  reclamation  plan 
for  the  mine.  Approval  would  extend 
the  life  of  the  mine  five  years. 

Dated  June  24. 1997. 
Ron  Weaker. 

District  Manager. 

(PR  Doc.  97-17074  Filed  &-30-97;  8:45  am] 

ULUNQ  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-070-6101-CO12] 

Notice  of  Availat}il)ty  of  the  Draft 
Environmental  Impact  Statement  (EIS) 
on  the  Plateau  Creek  Pipeline 
Replacement  Project 

agency:  Bureau  of  Land  Management. 

Interior. 

ACnON:  Notice  of  Availability  of  the 

Draft  Environmental  Impact  Statement 

(EIS)  on  the  Plateau  Creek  Pipeline 

Replacement  Project. 

SUMMARY:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  the  Grand  Junction 
Resource  Area  office,  Grand  Junction 
District,  had  an  Environmental  Impact 
Statement  prepared  to  address  impacts 
of  the  Plateau  Creek  Pipeline 
Replacement  project  proposed  by  the 
Ute  Water  Conservancy  District  (Ute 
Water).  The  project  is  a  raw  water 
conveyance  system  proposed  on  private 
and  public  lands  in  Mesa  County. 
Colorado  to  replace  a  deteriorated  and 
under  sized  pipeline  currently  approved 
under  BLM  ROW  grant  C  001282. 

Copies  of  the  EIS  and  the  Technical 
Memoranda  will  be  available  at  the 
Mesa  County  Public  Library  in  Grand 
Junction.  Colorado,  at  the  Grand 
Junction  Resource  Area,  2815  H  Road. 
Grand  Junction,  Colorado  81506  at  the 
BLM.  Colorado  State  Office,  2850 
Youngfield  Street.  Lakewood.  Colorado 
80215  and  at  the  Ute  Water  Conservancy 
District.  560  25  Road,  Grand  Junction, 
Colorado. 

DATES:  Written  comments  will  be 
accepted  until  4:00  PM,  MST,  on  August 
29,  1997.  A  public  meeting  will  be  held 
from  5:00-8:00  p.m.  on  August  12,  1997. 
at  the  Two  Rivers  Convention  Center, 
159  Main  Street,  Grand  Junction, 
Colorado. 


ADDRESS:  Comments  should  be  sent  to 
the  Grand  Junction  Area  Manager. 
Bureau  of  Land  Management.  2815  H 
Road.  Grand  Junction,  CO  81506,  ATTN: 
Plateau  Creek  Pipeline  Replacement 
Project. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Stevens,  (970)  244-3009. 
SUPPLEMENTARY  INFORMATION:  The 
existing  Plateau  Creek  Pipeline  is  an 
essential  part  of  the  Ute  Water  system 
which  provides  water  to  more  than 
60,000  Grand  Valley  residents.  The  Ute 
Water  service  area  includes  most  of  the 
Grand  Valley  area  surrounding  the  City 
of  Grand  Junction,  Colorado,  and 
extends  from  east  of  the  Town  of 
Palisade  to  within  5  miles  of  the 
Colorado-Utah  stateUne.  Ute  Water  is  a 
political  subdivision  of  the  State  of 
Colorado  formed  under  the  Water 
Conservancy  Act  of  1937.  and  is 
considered  to  be  a  quasi-municipal 
entity.  In  order  for  Ute  Water  to  meet  its 
commitment  of  providing  a  reliable,  cost 
effective,  high  quality  water  source, 
replacement  of  the  pipeline  is 
necessary.  Water  is  conveyed  via  a  24- 
inch-diameter  pipeline  approximately 
14  miles  along  Plateau  Creek  Canyon 
and  adjacent  to  Interstate  Highway  70  to 
Ute  Water's  treatment  plant  located  on 
Rapid  Creek,  near  the  Town  of  Palisade. 
As  of  1994,  the  pipeline  was  no  longer 
able  to  provide  an  adequate  flow  rate  to 
meet  the  peak  day  customer  demands. 
The  pipeline  is  presently  subject  to 
frequent  breaks  due  to  deteriorated  pipe 
condition,  and  is  unreUable  due  to  its 
location  within  geologic  hazards  and 
stream  erosion  areas. 

The  Bureau  of  Land  Management  and 
Ute  Water  had  performed  scoping  to:  (1) 
identify  interested  stakeholders  and 
agencies,  (2)  define  key  issues,  and  (3) 
identify  initial  project  alternatives  for 
preparation  of  an  Environmental 
Assessment.  The  initial  filing  of  the 
Notice  of  Intent  was  on  March  14.  1995. 
On  the  basis  of  subsequent  information 
and  comments  provided  to  the  BLM  it 
was  determined  that  issues  and 
concerns  would  best  be  analyzed  in  an 
EIS. 

During  the  initial  scoping.  16 
alternatives  were  developed.  These 
include  seven  alternatives  along  the 
Plateau  Creek  corridor,  three  different 
alternatives  involving  use  of  water  from 
nearby  utilities,  a  Colorado  River  pump 
station  alternative,  two  alternatives  for 
supplying  water  from  the  Kannah  Creek 
watershed,  two  alternatives  for 
supplying  water  from  the  Whitewater 
Creek  watershed,  and  a  No  Action 
alternative.  Groundwater  alternatives 
and  conservation  actions  are  also 
addressed  in  the  EIS.  Four  of  the 
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initially  considered  alternatives, 
selected  on  the  basis  of  screening 
criteria  described  in  Section  404(b)  of 
the  Clean  Water  Act.  and  the  National 
Environmental  Policy  Act.  These  are: 

Alternative  A — Replacement  of  the 
pipeline  in  a  modified  alignment 
parallel  to  Plateau  Creek  such  that 
impacts  to  all  resources  are  minimized. 

Alternative  B — Replacement  of  the 
pipeline  parallel  to  Plateau  Creek 
mainly  within  the  existing  state 
highway  65  and  330  rights-of-way. 

Alternative  C — Replacement  or  the 
pipeline  in  either  alignment  A  with  a 
smaller  pipeline.  This  alternative 
includes  provisions  for  construction  of 
a  booster  pump  station  at  the  mouth  of 
Plateau  Canyon  to  be  built  at  a  future 
date  to  meet  long-term  demands. 

Alternative  D—A  "no  federal  action" 
alternative  (Denial  of  the  proposed 
action  or  reasonable  alternatives). 

Major  issues  identified  during  the 
scoping  include:  (1)  wetlands  and 
riparian  areas.  (2)  threatened  and 
endangered  species,  (3)  Prime  and 
Unique  Farmlands.  (4)  water  depletion 
issues,  and  (5)  impacts  to  State  Highway 
65. 

Mark  T.  Morse, 
District  Manager 
[PR  Doc.  97-17348  Filed  6-30-97;  8:45  ami 

MLUNQ  CODE  431(KJB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1 430-00;  N-61499] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  public  purpose 

lease/conveyance. 

summary:  The  following  described 
public  land  in  Las  Vegas,  Clark  County. 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  West  Charleston 
Baptist  Church  proposes  to  use  the  land 
for  a  church  facility  to  include  a  child 
care  center. 

Mount  Diablo  Meridian,  Nevada 

T.  20S..R.  60E.. 

Sec.  7:  LoU  22,  27-30 

Containing  25.00  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 


planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  F^iblic 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  tlie  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  of  prospect  for.  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe. 

and  will  be  subject  to: 

1.  Easements  in  accordance  with  the 
City  of  Las  Vegas/Clark  County 
Transportation  Plan  for  roads,  public 
utilities  and  flood  control  purposes. 

2.  Those  rights  for  public  road 
purposes  which  have  been  granted  to 
Clark  County  by  Permit  No.  N-59722 
under  the  Act  of  October  21,  1976 
(43USC1761).  Detailed  information 
concerning  this  action  is  available  for 
review  at  the  Office  of  the  Bureau  of 
Land  Management,  Las  Vegas  District, 
4765  W.  Vegas  Drive,  Las  Vegas. 
Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  above  described  land 
will  be  segregated  from  all  other  forms 
of  appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease/conveyance  under  the 
Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  parties  may  submit  comments 
regarding  the  proposed  lease/ 
conveyance  for  classification  of  the 
lands  to  the  District  Manager,  Las  Vegas 
District,  4765  Vegas  Drive.  Las  Vegas, 
Nevada  89108. 

Classification  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  land  for  a  church  facility.  Comments 
on  the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 


proposed  in  the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedures  in  reaching  the  decision,  or 
any  other  factor  not  directly  related  to 
the  suitability  of  the  land  for  a  chiux:h 
facility. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  of  the  land  described  in 
this  notice  will  become  effective  60  days 
from  the  date  of  publication  in  the 
Federal  Register.  The  lands  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  June  23, 1997. 
Michael  F.  Dwyer, 
District  Manager,  Las  Vegas,  NV. 
[FR  Doc.  97-17076  Filed  &-30-97;  8:45  am] 
BtLXJNQ  CODE  431»-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managantent 

Notice  of  Public  Scoping  Meetings 
Regarding  Management  Plan  of  Black 
Rock  Desert;  Nevada,  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  intent  and  scoping 

period. 

SUMMARY:  To  prepare  for  the 
development  of  a  Black  Rock  region 
management  plan,  a  series  of  public 
scoping  meetings  will  be  held  in  July, 
1997.  These  meetings  will  be  conducted 
as  workshops  so  that  BLM  and  the 
concerned  public  can  analyze  the  many 
varied  issues  of  the  Black  Rock  Desert 
region,  leading  to  development  of 
various  management  alternatives  for  the 
resources.  These  resources  include 
lengthy,  pristine  sections  of  the 
Applegate/Lassen,  Noble  and  Fremont 
National  Historic  Trails,  related  hot 
springs,  private  property,  visual 
settings,  the  Playa  and  its  edge  or 
transition  areas,  distinctive  plant  and 
animal  habitats,  and  mineral  potential. 
Plan  goals  include  (1)  Managing  the 
varied  resources  while  providing  for  a 
wide  range  of  dispersed  recreational 
activities  and  opportunities  in  a  prudent 
manner;  (2)  Providing  economic 
opportunities  and  other  human  values 
within  a  sustainable,  healthy  ecosystem. 
DATES:  See  Supplementary  Information 
section  for  meeting  dates  and  locations. 
All  comments  must  be  submitted  in 
writing  and  postmarked  no  later  than 
August  14,  1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Ron  Wenker,  District 
Manager,  Winnemucca  Field  Office, 
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5100  E.  Winnemucca  Blvd.. 
Winnemucca,  Nevada  89445. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Bilbo  or  Lynn  demons.  Outdoor 
Recreation  Planners,  at  the  above 
Winnemucca  Field  Office  address  or 
telephone  (702)  623-1500. 
SUPPLEMENTARY  INFORMATION:  hi  1994 
the  Bureau  of  Land  Management  (BLM), 
Winnemucca  District,  began  developing 
a  management  plan  for  the  Black  Rock/ 
High  Rock  Canyon  region  of 
Northwestern  Nevada.  Due  to  internal 
BLM  reorganization  and  other  priorities, 
the  planning  process  was  delayed.  With 
increased  public  use  in  the  region,  both 
casual  and  permitted,  and  possible 
resulting  impacts  to  natural  and  cultural 
resources,  it  has  become  paramount  to 
bring  the  planning  effort  back  to  the 
forefront  and  continue  this  initiative  to 
completion.  The  initial  1994  scoping 
was  conducted  by  mail  to  gain  a  sense 
of  the  many  varied  issues  in  the  region. 

The  upcoming  public  meetings  may " 
also  result  in  identification  of  new 
issues  or  concerns.  Based  on  the  initial 
1994  scoping,  BLM  interdisciplinary 
team  meetings,  and  public  comments 
received  since  that  time,  several  issues 
were  identified,  including  the  following: 
condition  of  national  historic  trail 
segments  and  hot  springs  impacted  by 
off-road/off-highway  vehicles  and 
camping,  increase  in  large-scale  events 
and  commercial  and  non-commercial 
activities,  lack  of  appropriate  facilities 
and  interpretive  means  for  public 
education  and  resource  protection, 
appropriate  visual  resource 
management,  and  the  best  ways  to 
involve  interested  parties,  local 
governments,  groups  and  individuals  in 
region  use  and  management.  The  Black 
Rock  Desert  Management  Plan  will  also 
be  developed  as  an  environmental 
assessment,  and  may  lead  to  Paradise- 
Denio  and  Sonoma-Gerlach 
Management  Framework  Plans  (MFPs) 
amendments.  These  MFPs  are  the  land 
use  plans  for  the  BLM  in  Winnemucca. 

Meetings:  The  meetings  will  last  from 
7  p.m.  to  10  p.m.  They  will  be  held  on 
the  following  dates: 

July  8,  1997 — Yosemite  Conference 
Room.  Red  Lion  hin.  1401  Arden  Way, 
Sacramento.  California; 

July  9.  1997— Conference  Room  B, 
BLM  State  Office,  850  Harvard  Way. 
Reno,  Nevada; 

July  10. 1997— Gerlach  Community 
Center.  410  Cottonwood  Street.  Gerlach. 
Nevada; 

July  11.  1997— Pershing  County 
Community  Center.  820  Sixth  Street, 
Lovelock.  Nevada;  and 

July  14, 1997— BLM  Surprise 
Resource  Area  Office.  602  Cressler 
Street,  Cedarville,  California. 


Dated:  June  24, 1997. 
Ron  Wenker, 
District  Manager. 

[FR  Doc.  97-17075  Filed  &-30-97;  8:45  am] 
BILUNO  CODE  4310-HC-I> 

DEPARTMEffT  OF  THE  INTERIOR 

National  Park  Service 

Information  Collection;  Submission  to 
0MB 

agency:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  and  request  for 
comments. 

Notice  of  Submission  to  OMB, 
Opportimity  for  Public  Comment.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  3507)  and  5  CFR 
part  1320.  Reporting  and  Recordkeeping 
Requirements,  the  National  Park  Service 
(NPS)  invites  public  comments  on  a 
request  for  renewal  of  approval  for  the 
information  collection  requirements 
associated  with  permits  implementing 
provisions  of  agency  regulations, 
pertaining  to  the  use  of  public  lands 
(OMB  Control  1024-0026).  Standard 
Form  10-114.  Special  Use  Permit,  is  the 
primary  form  used  to  dociunent  certain 
privileges,  benefits  and  other  special 
uses  that  are  allowed  various  persons, 
organizations  or  agencies,  but  that  are 
not  equally  available  to  all  members  of 
the  general  public.  This  permit  is 
intended  to  be  used  in  conjimction  with 
the  agency  guideline  pertaining  to 
special  park  uses  (D.O.-53). 

There  were  no  public  comments 
received  as  a  resijt  of  publishing  in  the 
Federal  Register  (61  FR  14162)  a  60-day 
notice  of  intention  to  request  clearance 
for  this  information  collection  request. 
DATES:  Public  comments  will  be 
accepted  for  thirty  days  from  the  date  of 
publication  in  the  Federal  Register  (July 
31.  1997). 

ADDRESSES:  Send  comments  to  Office  of 
Information  and  Regulatory  Affairs  of 
OMB.  Attention  Desk  Officer  for  the 
Department  of  the  Interior,  Office  of 
Management  and  Budget,  Washington. 
IX  20503.  All  responses  to  this  notice 
will  be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  (OMB)  approval.  All  comments 
will  become  a  matter  of  pubfic  record. 


FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Burnett.  Ranger  Activities 
Division.  National  Park  Service.  18th 
and  C  Streets.  NW.,  Washington.  DC 
20240.  Telephone  202-208-7675. 

SUPPLEMENTARY  INFORMATION:  The 
objectives  of  the  special  use  permit 
system  are  to  assure  that,  requests  for 
special  park  uses  are  evaluated  by  park 
managers,  in  accordance  with 
applicable  statutory  law  and  NPS 
regulations;  that  a  consistent  set  of 
standards  and  permitting  criteria  are 
used  throughout  the  agency;  and  to  the 
extent  possible,  that  a  single  permitting 
document  be  used  to  grant  a  variety  of 
privileges  and  benefits,  and  to 
dociunent  the  many  activities  covered 
under  this  program.  Use  of  a  single 
permit  streamlines  and  reduces  the 
costs  of  administering  the  NPS 
information  collection  program.  Use  of 
the  special  use  permit  will  also 
significantly  reduce  the  information 
collection  burden  on  affected  persons 
through  the  use  of  a  standardized  and 
timesaving  format. 

The  Special  Use  Permit  is  an 
extension  of  the  NPS  statutory 
responsibilities  to  protect  the  park  areas 
it  administers  and  to  manage  the  public 
use  thereof  (16  U.S.C.  1  &  3).  NPS 
regulations  codified  in  36  CFR  parts  1 
through  7,  12  and  13,  are  designed  to 
implement  statutory  mandates  that 
provide  for  resoiure  protection  and 
public  enjoyment.  Several  regulations 
contain  information  collection 
requirements  previously  approved  by 
the  OMB  (1024-0026)  that  were 
designed  to  evaluate  requests  for  access 
and/or  approval  to  engage  in  otherwise 
restricted  or  limited  activities  within 
park  areas. 

Title:  Public  Information  Collection — 
Special  Park  Uses. 

Estimated  annual  reporting  burden: 
496,944. 

Estimated  average  burden  hours  per 
response:  1 7  minutes. 

Estimated  average  number  of 
respondents:  137,693. 

NPS  is  soliciting  comments  regarding: 
(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NPS, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  burden  estimate  including  the 
validity  of  the  method  and  assumptions 
used;  (3)  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (4) 
ways  to  minimize  the  burden,  including 
through  the  use  of  automated  collection 
or  other  forms  of  information 
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technology;  or  (5)  any  other  aspect  of 
this  collection  of  information. 
Diane  M.  Cooke, 

Information  Collection  Clearance  Officer, 
National  Park  Service. 

(FR  Doc.  97-17211  Filed  6-30-97;  8:45  am] 
MUJNQ  COM  431»-7«-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Infonnation  Collection  Requirements; 
Backcountry  Use  Pennit 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  and  request  for 
comments. 

Notice  of  Submission  to  OMB, 
Opportunity  for  PubUc  Comment.  OMB 
has  up  to  60  days  to  approve  or 
disapprove  the  information  collection 
but  may  respond  after  30  days; 
therefore,  public  comments  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  their  maximum 
consideration.  Backcountry  Use  Permit. 
SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  44  U.S.C.  3507)  and  5  CFR 
part  1320.  Reporting  and  Recordkeeping 
Reqvurements.  the  National  Park  Service 
(NPS)  invites  public  comments  on  a 
request  for  renewal  of  approval  for  the 
information  collection  requirements 
associated  with  permits  implementing 
provisions  of  agency  regulations, 
pertaining  to  the  use  of  public  lands 
(OMB  Control  1024-0022).  Standard 
Form  10-404,  Backcoimtry  Use  Permit, 
is  the  primary  form  used  to  implement 
a  backcoimtry  reservation  system  and 
provide  access  into  backcountry  areas 
where  Limits  are  imposed  in  accordance 
with  regulations.  Such  jjermitting 
enhances  resource  protection,  hazard 
warnings  and  search  and  rescue  efforts. 

There  were  no  public  comments 
received  as  a  result  of  publishing  in  the 
Federal  Register  (61  FR  14162)  a  60-day 
notice  of  intention  to  request  clearance 
for  this  infonnation  collection  request. 
DATES:  Public  comments  will  be 
accepted  on  or  before  July  31 .  1997. 
ADDRESSES:  Send  comments  to  Office  of 
Information  and  Regulatory  Affairs  of 
OMB,  Attention  Desk  Officer  for  the 
Department  of  the  Interior.  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  All  responses  to  this  notice 
wiU  be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  (OMB)  approval.  All  comments 
will  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  Burnett,  Ranger  Activities 


Division,  National  Park  Service,  18th 
and  C  Streets,  Washington,  DC  20240. 
Telephone  202-208-7675. 
SUPPLEMENTARY  INFORMATION:  The 
objectives  of  the  backcountry  use  permit 
system  is  to  provide  campers  desiring 
access  to  backcountry  areas  of  natioiud 
parks  with  continuing  opportunities  for 
solitude,  while  enhancing  resource 
protection  and  providing  a  means  of 
disseminating  public  safety  messages 
regarding  backcountry  travel.  In  1976, 
the  NPS  initiated  a  backcountry 
registration  system  in  accordance  with 
regulations  found  at  36  CFR  1.5, 1.6  and 
2.10.  This  system  assures  campers  of 
finding  routes  and  campsites  which  are 
not  crowded  beyond  their  capacity.  The 
quality  of  both  the  recreational 
experience  and  the  physical  setting 
thereby  remain  uncompromised. 

NPS  backcountry  program  managers, 
by  designating  access  routes  and 
overnight  camping  locations,  can 
redistribute  campers  in  response  to  user 
impact,  high  fire  danger,  flood,  wind  or 
other  weather  related  hazards,  bear 
activity  or  other  situations  that  may 
temporarily  close  a  portion  of  the 
backcountry.  The  NPS  may  also  use  the 
permit  system  as  a  means  of  ensuring 
that  each  backcountry  user  receives  up- 
to-date  information  on  backcountry 
sanitation  procedures,  food  storage, 
wildlife  activity,  trail  conditions  and 
weather  projections  so  that  concerns  for 
visitor  safety  are  met. 

The  Backcountry  Use  Permit  is  an 
extension  of  the  NPS  statutory 
responsibilities  to  protect  the  {}ark  areas 
it  administers  and  to  manage  Uie  public 
use  thereof  (16  U.S.C.  1  &  3).  NPS 
regulations  codified  in  36  CFR  parts  1 
through  7.  12  and  13.  are  designed  to 
implement  statutory  mandates  that 
provide  for  resource  protection  and 
public  enjoyment.  Several  regulations 
contain  information  collection 
requirements  previously  approved  by 
the  OMB  (1024-0022). 

Title:  Public  Information  Collection — 
Backcountry  Permit. 

Estimated  annual  reporting  burden: 
16,500. 

Estimated  average  burden  hours  per 
response:  4  minutes. 

Estimated  average  number  of 
respondents:  206,300. 

NPS  is  soliciting  comments  regarding: 
(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NPS. 
including  whether  the  information  vdll 
have  practical  utility;  (2)  the  accuracy  of 
the  burden  estimate  including  the 
validity  of  the  method  and  assumptions 
used;  (3)  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (4) 


ways  to  minimize  the  burden,  including 

through  the  use  of  autcxnated  collection 

or  other  forms  of  information 

technology;  or  (5)  any  other  aspect  of 

this  collection  of  infonnation. 

Diane  Cooke, 

Information  Collection  Clearance  Officer. 

National  Park  Service. 

(FR  Doc.  97-17212  Filed  6-30-^7;  8:45  am] 

■lUJNQOOOC  491«-4»-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Partt  Service 

Notice  of  Availability  of  Draft  General 
Management  PlartfDevetopment 
Concept  Plan/Environmental  Impact 
Statement 

AOENCY:  National  Park  Service,  Stones 
River  National  Battlefield,  Tennessee. 
ACnON:  Notice. 

SUMMARY:  This  Draft  General 
Management  Plan/Development 
Concept  Plan/Environmental  Imi>act 
SUtement  (Q)4P/DCP/EIS)  describes 
three  alternatives  for  cultural  and 
natural  resource  management,  visitor 
use,  and  interpretation,  and  related 
facility  development  in  Stones  River 
National  Battlefield.  Alternative  1  (the 
National  Park  Service's  (NPS)  proposed 
action)  would  improve  interpretation 
and  the  ability  of  the  visitor  to 
experience  a  "sense  of  place"  within  the 
battlefield;  and  it  would  also  preserve  a 
larger  area  of  the  battlefield  that  has 
retained  historic  landscape  integrity. 
This  would  be  accomplished  by 
protection  of  more  resources  through 
boundary  expansion,  new  exhibits  in 
the  visitor  center.  estabUshment  of  a 
new  automobile  tour  route  within  the 
expanded  park  boundary,  and  new 
interpretive  wayside  exhibits. 
Alternative  2  would  improve 
interpretation  and  the  visitor  experience 
within  the  authorized  boundary  of  the 
park. 

TTiis  would  be  accomplished  by 
providing  new  exhibits  in  the  visitor 
center,  establishing  a  new  automobile 
tour  route  within  the  park,  and 
providing  new  wayside  exhibits. 
Alternative  3  (continuation  of  existing 
conditions)  would  represent  no 
significant  change  in  interpretation  and 
the  way  the  park  is  being  managed  and 
no  change  in  the  authorized  park 
boundary.  Under  all  alternatives,  there 
would  be  an  emphasis  on  working  with 
local  agencies,  groups,  and  landowners 
to  preserve  and  protect  lands  that  retain 
historic  landscap>e  integrity  within  the 
original  battlefield,  but  outside  the  park 
boundary.  Environmental  impacts  that 
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would  result  from  implementation  of 
the  alternatives  are  addressed  in  the 
document.  Impact  topics  include 
cultural  and  natural  resources, 
interpretation  and  visitor  use. 
socioeconomic  environment,  and  NPS 
operations. 

DATES:  The  Draft  GMP/DCP/EA  will  be 
available  for  review  from  June  11. 1997. 
until  August  12. 1997.  Written 
comments  must  be  received  by  the 
Superintendent  at  the  followdng  address 
or  postmarked  no  later  than  August  12, 
1997.  Public  meetings  will  be  held  on 
the  following  dates  and  times: 
June  25.  1997  at  7  p.m.  to  9  p.m.— 

Stones  River  National  Battlefield 

Visitor  Center 
June  26.  1997  at  2  p.m.  to  4  p.m.  and 

7  p.m.  to  9  p.m. — Chamber  of 

Commerce,  501  Memorial 

Boulevard,  Murfreesboro. 

Tennessee 
ADDRESSES:  A  limited  number  of  copies 
are  available  from  the  Superintendent  at 
the  following  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Stones  River  National 
Battlefield.  3501  Old  Nashville 
Highway.  Murfreesboro,  Tennessee 
37129,  telephone  (615)  893-5901. 

Dated;  June  16,  1997. 
Jerry  Belson. 

Regional  Director,  Southeast  Region. 
|FR  Doc.  97-17191  Filed  6-30-97;  8:45  am) 
nUJNG  CODE  4310-70-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
21,  1997.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register,  National  Park 
Service,  P.O.  Box  37127,  Washington, 
DC.  20013-7127.  Written  comments 
should  be  submitted  by  July  16, 1997. 

Carol  D.  Shull, 

Keeper  of  the  National  Register. 
ARKANSAS 

Benton  County 

Carl's  Addition  Historic  District,  Benton 
County  MPS),  Along  S.  College,  W.  Alpine, 
and  5.  Wright  Sts.  Bounded  by  Sager  Cr. 
and  W.  Twin  Springs  Ave.,  Siloam  Springs, 
97000791 


COLORADO 

Boulder  County 

Columbia  Cemetery,  Along  9th  St.,  bounded 
by  Pleasant  and  College  Aves.,  Boulder, 
97000792 

Mofiat  County 

First  National  Bank  Building,  502-506 
Yampa  Ave.,  Craig,  97000793 

FLORIDA 

Dade  County 

Boca  Chita  Key  Historic  District,  NW  section 
of  Boca  Chita  Key,  roughly  bounded  by 
Biscane  Bay  and  a  stone  wall,  Miami 
vicinity,  97000795 

Polk  County 

Aubumdale  Citrus  Growers  Association 
Packing  House,  214  Orange  St., 
Aubumdale,  97000794 

MICHIGAN 

Mackinac  County 

Young,  Lawrence  Andrew,  Cottage,  Jet.  of 
Fort  Hill  and  Huron  Rd.,  Mackinac  Island, 
97000800 

MISSISSIPPI 

Rankin  County 

Cocke — Martin — Jackson  House,  Brandon 

MPS),  107  Pleasant  St.,  Brandon,  97000799 
Pearl  Street  Historic  District,  (Brandon  MPS), 

200-204  Pearl  St.,  Brandon,  97000798 
Raniun  County  Confederate  Monument, 

(Brandon  MPS),  Jet.  of  Government  and 

North  Sts.,  Brandon,  97000797 
Rankin  County  Courthouse,  (Brandon  MPS), 

301  Town  Sq.,  Brandon,  97000796 

NEW  JERSEY 
Cape  May  County 

Learning,  Thomas,  House,  1845  US  9  N, 
Middle  Township,  97000801 

Hunterdon  County 

Cokesbury  Historic  District,  Along 
Cokesbury-Califon  Rd.,  Rt.  639,  Water  St. 
and  McCatham  Rd.,  Clinton  Township, 
97000802 

OKLAHOMA 

Caddo  County 

Provine  Service  Station,  (Route  66  in 
Oklahoma  MPS),  0.5  mi.  E  of  jet.  of  1-40 
and  OK  58,  Hydro  vicinity,  97000803 

TENNESSEE 

Laivrence  County 

Crockett  Theater,  205  N.  Military  St., 
Lawrenceburg,  97000804 

UTAH 


Summit  County 

Echo  School,  3441  S.  Echo  Rd. 
97000805 


Echo, 


WISCONSIN 
Dane  County 

Waubesa  School.  3579  Sigglekow  Rd., 
Blooming  Grove  Township.  97000806 

|FR  Doc.  97-17192  Filed  6-30-97;  8:45  am] 
BILUNO  COOC  431»-7<M> 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Pajaro  Valley  Water  Management 
Agency's  Water  Supply  Project,  Santa 
Cruz  and  Monterey  Counties, 
California 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

draft  environmental  impact  statement 

and  notice  of  scoping  meetings. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (NEPA),  the  Bureau  of  Reclamation 
(Reclamation)  proposes  to  prepare  a 
draft  environmental  impact  statement 
(DEIS)  for  Pajaro  Valley  Water 
Management  Agencv's'{PVWMA)  Water 
Supply  Project.  The" PVWMA's  Water 
Supply  Project  involves  the  use  of 
diverse  imported  water  supplies, 
including  Central  Valley  Project  (CVP) 
water  supplies,  within  the  PVWMA's 
service  area  (along  the  Central  California 
Coast)  for  agricuhural  irrigation 
purposes  and  for  the  management  of 
seawater  intrusion  into  the  Pajaro  Valley 
groundwater  basin.  The  action  also 
includes  the  use  of  San  Felipe  Project 
facilities  for  the  conveyance  of  imported 
water  supplies  to  proposed  PVWMA 
facilities  and  physical  connection  of  an 
imported  water  supply  to  the  San  Felipe 
Project.  Analysis  of  the  use  of  imported 
water  suppliers  will  be  programmatic 
and  will  include  water  from  diverse 
sources  such  as:  State  water  project 
transfer,  water  rights  purchase,  and  CVP 
transfer,  contract,  or  contract 
assignment  and  purchase.  This  action 
will  be  evaluated  in  accordance  with  the 
legislative  requirements  of  the  Central 
Valley  Project  Improvement  Act,  the 
Warren  Act,  NEPA,  and  other  relevant 
regulations.  PVWMA  is  also  preparing 
two  environmental  impact  reports 
(EIR's)  on  the  project,  pursuant  to  the 
Cahfomia  Environmental  Quality  Act 
(CEQA). 

DATES:  Scoping  meetings  are  proposed 
for  the  project.  However,  the  schedule 
and  location  for  these  meetings  have  not 
as  yet  been  determined.  There  will  be 
ample  notice  given  in  the  local  papers 
of  the  times  and  locations  of  all  scoping 
meetings. 
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FOn  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Edmondson.  Bureau  of 
Reclamation,  South-Central  California 
Area  Office.  2666  N.  Grove  Industrial 
Drive.  Suite  106.  Fresno,  CA  93727; 
telephone  (209)  487-5049. 
SUPPLEMENTARY  INFORMATKM:  The 
PVWMA  has  identified  and  evaluated 
several  water  supply  alternatives  to 
meet  its  future  water  supply  needs  and 
manage  seawater  intrusion  into  the 
Pajaro  Valley  groimdwater  basin.  These 
alternatives  were  evaluated  in  the  Final 
Program  Environmental  Impact  Report 
for  the  Basin  Management  Plan,  under 
CEQA,  State  Clearing  House  No.  9302- 
3035,  and  certified  in  1993.  The 
findings  and  recommendations  of  this 
dociunent  will  be  incorporated  by 
reference  in  preparation  of  site-specific 
analysis  of  the  Water  Supply  Project 
components.  The  alternatives  to  be 
considered  for  this  DEIS  include: 

•  A  long-term  water  supply  contract 
for  CVP  water. 

•  The  purchase  and  assignment  of 
long-term  CVP  water  supply  contracts 
from  willing  sellers. 

•  Transfer  of  CVP  water  supply  to 
PVWMA. 

•  The  acquisition  of  imported  water 
supplies  from  non-CVP  sources  sources 
possibly  including  the  California  State 
Water  Project  and  purchase  of  water 
rights  south  of  the  Delta. 

•  No  Action. 

The  alternatives  to  be  considered  at  a 
site-specific  level  include: 

•  Use  of  San  Felipe  Project  for 
conveyance  of  imported  supplies  and 
No  Action. 

•  Physical  connection  of  the 
proposed  imported  water  supply 
pipeline  to  the  San  Felipe  Project  and 
No  Action. 

The  imported  water  supply 
component  of  the  water  supply  project 
will  allow  PVWMA  to  meet  its  projected 
annual  water  supply  needs  from  various 
imported  and  local  sources,  including 
water  conservation,  managed 
groimdwater  pimiping.  development  of 
local  supplies,  and  importation  of  new 
supplies.  Imported  water  supplies  will 
be  conveyed  using  the  San  Felipe 
Project  facilities  and  the  existing 
turnout  on  the  San  Felipe  Project. 

The  PVWMA  is  preparing  two  EIR's. 
One  EIR  will  analyze  development  of 
local  water  supply  projects  and  a 
distribution  system.  The  other  EIR  will 
analyze  constniction  of  an  import  water 
supply  pipeline  and  a  change  in  the 
place  of  use  for  CVP  and  other  imported 
water  rights. 

The  PVWMA  held  scoping  meetings 
on  the  above  water  supply  project 
environmental  review  docimients  on 
February  11.  12.  and  13,  1997. 


Dated:  )une  23.  1997. 
Susan  Kelly, 

Acting  Area  Manager.  South-Central 
California  Area  Office. 

[PR  Doc.  97-17236  Filed  6-30-97;  8:45  am) 
BtLUNG  CODE  43ie-M-P 


INTERNATIONAL  TRADE 
COMMISSION 

nnv.  No.  337-TA-39q 

Certain  Fluid-Filled  Ornamental 
Lamps;  Notice  of  Investigation 

AGENCY:  U.S.  International  Trade 

Conmiission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  §  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  and  motion  for  temporary 
relief  were  filed  with  the  U.S. 
International  Trade  Commission  on  May 
22, 1997,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 
§  1337,  on  behalf  of  Haggerty 
Enterprises.  Inc..  5921  West  Dickens 
Avenue.  Chicago,  Illinois  60639-4032. 
A  supplement  to  the  complaint  and 
motion  was  filed  on  June  20,  1997. 

The  complaint,  as  supplemented, 
alleges  a  violation  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  fluid-filled  ornamental  lamps  by 
reason  of  infringement  of  U.S. 
Trademark  Registration  Nos.  1.611,140 
and  852.625.  Tlie  complaint  also  alleges 
that  there  exists  an  industry  in  the 
United  States  with  respect  to  the  articles 
protected  by  the  registered  trademarks. 
The  complainant  requests  that  the 
Commission  institute  an  investigation 
and.  after  a  hearing,  issue  a  permanent 
exclusion  order  and  permanent  cease 
and  desist  orders. 

The  motion  for  temporary  relief 
requests  that  the  Commission  issue  a 
temporary  exclusion  order  and 
temporary  cease  and  desist  orders 
prohibiting  the  importation  into  and  the 
sale  within  the  United  States  after 
importation  diuing  the  course  of  the 
Commission's  investigation  of  certain 
fluid-filled  ornamental  lamps  that 
infringe  U.S.  Trademarii  Registration 
Nos.  1,611,140  and  852,625. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  S.W.,  Room 
112,  Washington,  D.C.  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 


contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 

FOR  FURTHER  INFORMATION  CONTACT:  Kent 
R.  Stevens,  Esq..  Office  of  Unfair  Import 
Investigations,  U.S.  International  Trade 
Conmiission,  telephone  202-205-2579. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  §  210.10. 
The  authority  for  provisional  acceptance  of 
the  motion  for  tempwrary  relief  is  contained 
in  section  210.58. 19  CFR  §  210.58. 

Scope  of  Investigation:  Having 
considered  the  complaint  and  the 
motion  for  temporary  relief,  the  U.S. 
International  Trade  Commission,  on 
June  25, 1997,  Ordered  That— 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(C)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  Quid-filled 
ornamental  lamps  by  reason  of 
infringement  of  U.S.  Registered 
Trademark  Nos.  1,611,140  and  852,625, 
and  whether  there  exists  an  industry  in 
the  United  States  as  required  by 
subsection  (a)(2)  of  section  337. 

(2)  Pursuant  to  section  210.58  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  §  210.58.  the  motion 
for  temporary  relief  under  subsection  (e) 
of  section  337  of  the  Tariff  Act  of  1930, 
which  was  filed  with  the  complaint,  is 
provisionally  accepted  and  referred  to 
the  presiding  administrative  law  judge 
for  investigation. 

(3)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — Haggerty 
Enterprises,  Inc.,  5921  West  Dickens 
Avenue,  Chicago,  Illinois  60639-4032. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  and  motion  for 
temporary  relief  are  to  be  served: 
Lipan  Industrial  Co.,  Ltd.,  lOF,  No.  312. 

Chung  Shiao  E.  Rd.,  Sec.  4.  Taipei, 

Taiwan; 
Gemmy  Industries  Corporation,  2111  W. 

Walnut  Hill  Lane,  Irving,  Texas 

75038; 
Kay-Bee  Center  Inc.,  100  West  Street. 

Pittsfield,  Massachusetts  01201; 
Walgreen  Company,  200  Wilmont  Road, 

Deerfield,  lUinois  60015; 
Six  G's  Inc.,  175  W.  Washington  Street, 

Chicago,  Illinois  60602; 
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Adams  Apple  Distributing  Company  LP, 

5100  N.  Ravenswood  Avenue, 

Chicago,  Illinois  60640; 
A-Mic  Corporation,  20268  Paseo  Robles, 

Walnut,  California  91789; 
Charlotte  Buchanan,  d/b/a  Glamorama, 

3414  Fremont  Avenue  N.,  Seattle. 

Washington  98103; 
Fortune  Products  Inc.,  2824  Old 

Hartford  Rd.  Lake  Stevens, 

Washington  98258; 
J.J.M.  Novelties,  12106  Boca  Grande 

Avenue,  New  Port  Richey.  Florida 

34654; 
Original  Lighting  Inc.,  4025  Richmond 

Avenue,  Houston,  Texas  77027; 

(c)  Kent  R.  Stevens,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  S.W..  Room  401-L,  Washington, 
D.C.  20436,  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(4)  For  the  investigation  and 
temporary  relief  proceedings  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
Administrative  Law  Judge. 

Responses  to  the  complaint,  the 
motion  for  temporary  relief,  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  sections  210.13  and 
210.59  of  the  Commission's  Rules  of 
Practice  and  Procedure,  19  CFR 
§§  210.13  and  210.59.  Pursuant  to 
sections  201.16(d)  and  210.13(a)  and 
210.59  of  the  Commission's  Rules,  19 
CFR  §§  201.16(d),  210.13(a),  210.59, 
such  responses  will  be  considered  by 
the  Commission  if  received  not  later 
than  10  days  after  the  date  of  service  by 
the  Commission  of  the  complaint,  the 
motion  for  temporary  relief,  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint,  motion  for  temporary  relief, 
and  the  notice  of  investigation  will  not 
be  granted  unless  good  cause  therefor  is 
shown. 

Failure  of  a  respondent  to  file  a  timely, 
response  to  each  allegation  in  the 
complaint,  in  the  motion  for  temporary 
relief,  and  in  this  notice  may  be  deemed 
to  constitute  a  waiver  of  the  right  to 
appear  and  contest  the  allegations  of  the 
complaint,  the  motion  for  temporary 
rehef,  and  this  notice,  and  to  authorize 
the  administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint,  the  motion  for 
temporary  relief,  and  this  notice  and  to 
enter  both  an  initial  determination  and 
a  final  determination  containing  such 
findings,  and  may  result  in  the  issuance 
of  a  limited  exclusion  order  or  a  cease 
and  desist  order  or  both  directed  against 
such  respondent. 


Issued:  June  26,  1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke. 
Secretary. 
[FR  Doc.  97-17227  Filed  6-30-97;  8:45  am) 

BILLING  COOC  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigatton  No.  731-TA-749  (Final)] 
Persulfates  From  China 

Determination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
unanimously  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  §  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  China  of  persulfates  provided  for 
in  subheadings  2833.40.60  and 
2833.40.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  this 
investigation  effective  July  11, 1996, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  the  Department  of 
Commerce  by  FMC  Corporation, 
Chicago,  IL.  The  final  phase  of  the 
investigation  was  scheduled  by  the 
Commission  following  notification  of  a 
preUminary  determination  by  the 
Department  of  Commerce  that  imports 
of  persulfates  fi'om  China  were  being 
sold  at  LTFV  within  the  meaning  of 
section  733(b)  of  the  Act  (19  U.S.C. 
§  1673b(b)).  Notice  of  the  scheduhng  of 
the  Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  January  23,  1997  (62  FR 
3526).  The  hearing  was  held  in 
Washington,  DC,  on  May  14.  1997,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  June  25, 
1997.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3044 
(June  1997),  entitled  "Persulfates  from 


China:  Investigation  No.  731-TA-749 
(Final)." 

Issued:  June  23, 1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnlce, 
Secretary. 

[FR  Doc.  97-17228  Filed  6-3(>-97;  8:45  amj 
BILLmO  CX»E  702»-0i-P 


'  The  record  is  defioed  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  S  207.2(f)). 


DEPARTMENT  OF  JUSTICE 

Civil  Rights  Division 

Coordination  and  Review  Section; 
Agency  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Complaint  Form, 
Coordination  and  Review  Section.  Civil 
Rights  Division,  Department  of  Justice. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  pubUc  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  on  April  9,  1997,  at  62  FR 
17202.  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Department  of  Justice. 

The  purpose  of  this  notice  is  allow  an 
additional  30  days  for  public  comments 
until  July  31,  1997.  This  process  is 
conducted  in  accordance  with  5  CFR 
1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Regulatory  Affairs.  Attention: 
Department  of  Justice  Desk  Office. 
Washington.  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  (202)  395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  (202)  514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  of  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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(2)  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Existing  collection  in  use  without  an 
OMB  control  number. 

(2)  Title  of  the  Form/Collection: 
Compliant  Form,  Coordination  and 
Review  Section,  Qvil  Rights  Division, 
Department  of  Justice. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  form  number. 
Coordination  and  Review  Section,  Qvil 
Rights  Division,  U.S.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Individuals  or  Households. 

The  information  collected  is  used  to 
find  jurisdiction  to  investigate  the 
alleged  discrimination,  to  seek  whether 
a  referral  is  necessary,  and  to  provide 
information  needed  to  initiate 
investigation  of  the  complaint. 
Respondents  are  individuals  alleging 
discrimination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  500  responses;  Vz  hour  per 
response.  The  information  will  be 
submitted  by  the  respondent  only  once. 
Thus,  there  will  be  approximately  500 
total  yearly  responses  at  Vj  hour  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  250  annual  biuden  hours. 

If  additional  information  is  required, 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.  Washington,  DC. 
20530. 


Dated:  June  25,  1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  97-17119  Filed  6-30-97;  8:45  am] 
BILUNQ  COOE  441»-13-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  9»-371 

Joseph  M.  Ptacentile,  M.D.;  Revocation 
of  Registration 

On  Jime  25.  1996.  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Joseph  M.  Piacentile, 
M.D.,  (Respondent)  of  Yardley. 
Pennsylvania  and  Basking  Ridge,  New 
Jersey,  notifying  him  of  an  opportimity 
to  show  cause  as  to  why  DEA  should 
not  revoke  his  DEA  Certificates  of 
Registration,  BPl 786853  and 
BP2526056,  piusuant  to  21  U.S.C.  824 
(a)(4)  and  (a)(5),  and  deny  any  pending 
applications  for  renewal  of  such 
registrations  as  a  practitioner  under  21 
U.S.C.  823(f). 

By  letter  dated  July  15,  1996, 
Respondent,  proceeding  pro  se,  filed  a 
request  for  a  hearing,  and  following 
prehearing  procedures,  a  hearing  was 
held  in  New  York,  New  York  on 
November  20,  1996,  before 
Administrative  Law  Judge  Gail  A. 
Randall.  At  the  hearing,  the  Government 
called  a  witness  to  testify  and 
introduced  documentary  evidence. 
Respondent  made  a  brief  opening 
statement,  but  did  not  testify  under  oath 
nor  offer  any  dociunentary  evidence. 
After  the  hearing,  Government  counsel 
and  Respondent  submitted  proposed 
findings  of  fact,  conclusions  of  law  and 
argument.  On  March  26,  1997,  Judge 
Randall  issued  her  Opinion  and 
Recommended  Ruhng,  recommending 
that  Respondent's  DEA  Certificates  of 
Registration  be  revoked.  Neither  party 
filed  exceptions  to  her  decision,  and  on 
May  5,  1997,  Judge  Randall  transmitted 
the  record  of  these  proceedings  to  the 
Acting  Deputy  Administrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  Tlie  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended  Ruling 
of  the  Administrative  La^udge,  and 
his  adoption  is  in  no  manner 
diminished  by  any  recitation  of  facts, 
issues  and  conclusions  herein,  or  of  any 


failiue  to  mention  a  matter  of  fact  or 
law. 

The  Acting  Deputy  Administrator 
finds  that  Respondent  is  ciurently 
registered  with  DEA  in  both 
Pennsylvania  and  New  Jersey.  In 
January  1985.  the  Department  of  Health 
and  Human  Services,  Office  of  the 
Inspector  General  initiated  an 
investigation  of  Electro  Therajjeutics 
(ETI)  after  receiving  himdreds  of 
complaints  from  Medicare  patients 
concerning  medical  equipment  they  had 
received  from  ETI.  Respondent  was  the 
President  of  ETI  and  was  responsible  for 
til's  sales  force. 

ETI  distributed  transcutaneous 
electrical  nerve  stimulator  units  (TENS 
uiLits),  TENS  accessory  kits,  and 
lymphedema  pumps.  Both  the  TENS 
unit  and  the  lymphedema  pump  must 
be  prescribed  by  a  physician  in  order  for 
Medicare  to  pay  for  the  equipment 
Further.  Medicare  requires  that  a 
physician  assess  a  patient's  use  of  a 
TENS  unit  for  30  days  prior  to 
authorizing'the  purchase  of  the  device. 
In  addition.  Medicare  had  very  specific 
diagnoses  criteria.  If  a  patient  did  not 
have  a  condition  covered  by  one  of 
these  criteria.  Medicare  would  not 
authorize  the  purchase  of  the  unit. 
TENS  accessory  kits  also  required  a 
prescription,  and  were  only  authorized 
for  distribution  every  three  months. 

Between  1984  and  September  1987, 
ETI  billed  Medicare  $49  miUion  for  this 
p'^'iipment,  $22  million  of  which  we"; 

Uy  paid  to  ETI  for  over  22,000 
s^       dte  beneficiaries.  In  an  attempt  to 
verify  the  validity  of  claims  submitted 
by  ETI  to  Medicare,  agents  interviewed 
a  number  of  the  Medicare  beneficiaries 
who  had  received  equipment  from  ETI 
and  physicians  whose  signatures  had 
served  as  authorization  for  the 
distribution  of  the  medical  equipment. 
The  investigation  revealed  that  ETI 
distributed  these  units  by  either  sending 
out  sales  representatives  to  "health 
fairs"  held  at  supermarkets,  senior 
citizen  centers  or  banks,  or  through 
arrangements  with  specific  geriatric 
physicians  whereby  the  sales 
representatives  would  demonstrate  the 
use  of  the  equipment  at  the  physicians' 
offices.  ETI  would  then  obtain  a 
physicians 's  signature  on  a  prescription, 
telling  the  physician  that  the  patient 
wanted  the  equipment. 

However,  the  f>atients  were  told  that 
the  equipment  was  a  free  gift  from 
Medicare.  After  learning  that  Medicare 
was  in  fact  billed  for  the  equipment,  the 
patients  complained  because  they  stated 
that  had  they  known  there  would  be  a 
charge  for  the  equipment,  they  would 
not  have  accepted  it.  The  investigation 
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further  revealed  that  the  patients  were 
not  assessed  for  30  days  by  a  physician 
before  ETI  submitted  a  claim  to 
Medicare  for  the  purchase  of  the 
equipment,  but  that  ETI  personnel  were 
altering  the  dates  on  the  prescriptions. 
It  was  also  determined  that  ETI 
personnel  were  giving  patients  three  to 
four  TENS  accessary  kits  at  a  time,  and 
altering  the  dates  on  the  prescriptions 
that  accompanied  the  Medicare  claim 
forms. 

Given  the  volume  of  claims,  the 
agents  were  unable  to  investigate  the 
validity  of  each  and  every  claim.  It  was 
determined  however,  that  $3.7  million 
of  the  S22  million  that  was  reimbursed 
by  Medicare  were  false  claims  that  had 
been  altered  by  ETI  personnel.  It  was 
the  case  agent's  opinion  that  99%  of  the 
$22  million  in  claims  were  medically 
unnecessary,  as  the  equipment  was 
provided  to  patients  who  did  not  have 
a  condition  that  would  have  caused 
reimbursement  by  Medicare. 

Following  the  investigation. 
Respondent  pled  guilty  in  the  United 
States  District  Court  for  the  Southern 
District  of  New  York  to  one  count  of 
conspiracy  to  make  false  statements  in 
claims  against  Medicare,  in  violation  of 
18  U.S.C.  371,  and  to  one  count  of 
income  tax  evasion,  in  violation  of  26 
U.S.C.  7201.  As  a  result  of  his 
conviction,  by  letter  dated  December  15, 
1994,  the  Department  of  Health  and 
Human  Services.  Office  of  Inspector 
General,  notified  Respondent  that  he 
was  excluded  from  participating  in  the 
Medicare.  Medicaid.  Maternal  and  Child 
Health  Services  Block  Grant  and  Block 
Grants  to  States  for  Social  Services 
programs  for  a  period  of  fifteen  years 
pursuant  to  42  U.S.C.  1320a-7(a). 
Subsequently,  on  May  28,  1996, 
Respondent  and  the  Inspector  General 
of  the  Department  of  Health  and  Human 
Services  entered  into  a  stipulation, 
whereby  Respondent  would  be 
excluded,  effective  January  4,  1995, 
from  participation  in  the  Medicare  and 
Medicaid  programs  for  a  period  of 
thirteen  years,  or  until  January  4,  2008. 
In  addition,  the  stipulation  included  a 
provision  whereby  Respondent  agreed 
not  to  further  contest  "now  or  in  the 
future"  his  exclusion  from  the  Medicare 
and  Medicaid  programs. 

On  October  31,  1995,  Respondent 
entered  into  a  Consent  Order  with  the 
State  of  New  Jersey,  Department  of  Law 
and  Public  Safety,  Division  of  Consumer 
Affairs,  State  Board  of  Medical 
Examiners  {New  Jersey  BoardJ.  The  new 
Jersey  Board  found  that  Respondent  had 
engaged  in  conduct  which  represented 
"crimes  of  moral  turpitude,"  and 
ordered  that  Respondent's  license  to 
practice  medicine  and  surgery  in  New 


Jersey  be  suspended  for  21  months,  the 
first  three  months  to  be  served  as  an 
active  suspension,  and  the  remaining  18 
months  to  be  served  as  a  period  of 
probation.  On  May  11. 1995.  the 
Commonwealth  of  Pennsylvania, 
Department  of  State.  State  Board  of 
Medicine  (Pennsylvania  Board)  and 
Respondent  entered  into  a  Consent 
Agreement.  The  Pennsylvania  Board 
ordered,  among  other  things,  that 
Respondent's  license  to  practice 
medicine  and  surgery  in  Pennsylvania 
be  suspended  for  a  period  of  two  years, 
six  months  of  which  to  be  an  active 
suspension,  and  the  remaining  18 
months  suspension  to  be  stayed  in  favor 
of  probation  subject  to  various 
conditions. 

The  Deputy  Administrator  may 
revoke  or  suspend  a  DEA  Certificate  of 
Registration  under  21  U.S.C.  824(a). 
upon  a  finding  that  the  registrant: 

(1)  Has  materially  falsified  any 
application  filed  pursuant  to  or  required 
by  this  subchapter  or  subchapter  11  of 
this  chapter; 

(2)  Has  been  convicted  of  a  felony 
under  this  subchapter  or  subchapter  II 
of  this  chapter  or  any  other  law  of  the 
United  States,  or  of  any  State  relating  to 
any  substance  defined  in  this 
subchapter  as  a  controlled  substance; 

(3)  Has  had  his  State  license  or 
registration  suspended,  revoked,  or 
denied  by  competent  State  authority 
and  is  no  longer  authorized  by  State  law 
to  engage  in  the  manufacturing, 
distribution,  or  dispensing  of  controlled 
substances  or  has  had  the  suspension, 
revocation,  or  denial  of  his  registration 
recommended  by  competent  State 
authority; 

(4)  Has  committed  such  acts  as  would 
render  his  registration  under  section  823 
of  this  tide  inconsistent  with  the  public 
interest  as  determined  under  such 
section;  or 

(5)  Has  been  excluded  (or  directed  to 
be  excluded)  from  participation  in  a 
program  pursuant  to  section  1320a-7(a) 
of  Title  42. 

As  noted  by  Judge  Randall,  the  Order 
to  Show  Cause  and  the  statement  of  the 
issue  agreed  to  by  the  parties  both 
alleged  that  subsections  (4)  and  (5)  of  21 
U.S.C.  824(a]  provide  the  basis  for  the 
revocation  of  Respondent's  DEA 
Certificates  of  Registration.  However, 
the  Government  did  not  present  any 
evidence  nor  argue  in  its  post-hearing 
filing  that  Respondent's  continued 
registration  would  be  inconsistent  with 
public  interest  pursuant  to  21  U.S.C. 
824(a)(4).  Therefore,  the  Acting  Deputy 
Administratoi*grees  with  Judge 
Randall's  conclusion  "that  the 
Government  has  waived  the  position 
that  a  basis  for  revocation  exists  under 


21  U.S.C.  §  824(a)(4)  in  this  matter." 
Consequently,  subsection  (5)  of  21 
U.S.C.  824(a)  provides  the  sole  basis  for 
the  revocation  of  Respondent's  DEA 
Certificates  of  Registration. 

Piu-suant  to  42  U.S.C.  1320a-7(a), 
Respondent  has  been  excluded  from  the 
Medicare  and  Medicaid  programs  for  13 
years,  or  until  January  4,  2008.  The 
Government  argues  that  based  upon  this 
exclusion.  Respondent's  registrations 
should  be  revoked.  Respondent  did  not 
dispute  that  he  has  been  excluded  from 
the  Medicare  and  Medicaid  programs. 
He  did  not  offer  any  evidence  into  the 
record  regarding  why  his  registration 
should  not  be  revoked.  Instead, 
Respondent  argued  that  the  Government 
had  failed  to  meet  its  biuden  of  proof 
that  Respondent's  continued  registration 
would  be  inconsistent  with  the  public 
interest. 

As  discussed  above,  the  issue  of 
whether  Respondent's  continued 
registration  would  be  inconsistent  with 
the  public  interest  was  not  pursued  by 
the  Government  as  a  basis  for 
revocation.  Instead,  the  Government  has 
presented  evidence  that  Respondent  has 
been  excluded  from  the  Medicaid  and 
Medicare  programs  pursuant  to  42 
U.S.C.  1320a-7(a).  Therefore,  the 
Government  has  met  its  burden  of 
proving  that  grounds  exist  under  21 
U.S.C.  824(a)(5)  for  revoking 
Respondent's  DEA  Certificates  of 
Registration.  Respondent  did  not 
present  any  evidence  as  to  why  his 
registrations  should  not  be  revoked 
based  upon  his  exclusion  from  such 
programs.  Respondent  did  argue  that 
"DEA  had  effectually  suspended  his 
prescribing  privileges,  by  withholding 
his  renewal,  without  the  benefit  of  a 
Court  ruling,  to  the  detriment  of  his 
patients  and  their  well-being.  This 
constitutes  punishment  without  due 
process  and  should  be  considered  by  the 
Court."  However,  as  Judge  Randall 
noted,  "the  record  contains  no  evidence, 
such  as  a  denied  application  for 
renewal,  to  support  this  factual 
assertion." 

Judge  Randall  stated  that  "given  the 
lack  of  rehabilitation  evidence,  I 
conclude  that  circumstances  do  not 
exist  to  deviate  from  the  statutory 
purpose  in  this  case,"  and 
recommended  that  Respondent's  DEA 
Certificates  of  Registration  be  revoked. 
The  Acting  Deputy  Administrator 
concludes  that  given  the  serious  nature 
of  the  offenses  which  led  to 
Respondent's  convictions,  and 
ultimately  to  his  exclusion  from  the 
Medicare  and  Medicaid  programs,  and 
the  lack  of  any  evidence  of 
Respondent's  rehabilitation  or  remorse, 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1.  1997  /  Notices 


35529 


Respondent's  registrations  should  be 
revoked. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificates  of 
Registration  BP1786853  and  BP2526056, 
issued  to  Joseph  M.  Piacentile,  M.D..  be, 
and  they  hereby  are.  revoked.  The 
Acting  Deputy  Administrator  further 
orders  that  any  pending  applications  for 
renewal  of  such  registrations,  be.  and 
they  hereby  are,  denied.  This  order  is 
effective  July  31,  1997. 

Dated:  June  24, 1997. 
Junes  S.  Milford, 
Acting  Depu  ty  A  dministrator. 
IFR  Doc.  97-17152  Filed  6-30-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

June  20,  1997. 

The  Department  of  Labor  has 
submitted  the  following  information 
collection  request  (ICR).  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  p.L.  104-13,  44 
U.S.C.  Chapter  35).  OMB  approval  has 
been  requested  by  July  8, 1997.  A  copy 
of  the  ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer.  Theresa 
M.  OTsdalley  ((202)  219-5096.  extension 
143). 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  the  Information  and 
Regulatory  Affairs.  Attention:  OMB 
Desk  Officer  for  the  Bureau  of  Labor 
Statistics,  Office  of  Management  and 
Budget,  Room  1035,  Washington,  D.C. 
20503  ((202)  395-7316). 


The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proi>osed 
collection  of  information  is  necessarv 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiUty; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used: 

•  Enhance  the  quahty.  utitity,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Bureau  of  Labor  Statistics. 
Title:  Standard  Industrial 
Qassification  (SIC)  Forms. 
OMB  Number:  1220-0032  (revision). 


Agency  form  number 

Total  re- 
spondents 

Frequency 

Total 

rosponsos 

Average  time     i    Estrnated  total 
per  response     !         burtten 

BLS3023-VS _ 

BLS  3023-VM  

5.984^50 

114^90 

53.000 

Every  3  Yrs  

Every  3  Yrs  

Anrnjatty 

Every  5  Yrs  

1.994.750 
38.197 
53,000 

2.085.947 

.083  Hour  

.75  Hour  

165.564  Hurs. 
28  647  Hours 

BLS3023-CA  

BLS  3023-P 

.167  Hour 

8.851  Hoiffs. 

Totals 

203.062  Hours. 

Total  Burden  Coast  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Description:  The  ES-202  Report, 
produced  for  each  calendar  quarter,  is  a 
summary  of  employment,  wage,  and 
contribution  data  submitted  to  State 
Emplojmient  Security  Agencies  (SESAs) 
by  employers  subject  to  State 
Unemployment  Insurance  (Ul)  laws. 

Also  included  in  each  State  report  are 
similar  data  for  Federal  Government 
employees  covered  by  the 
Unemployment  Compensation  for 
Federal  Employees  Program.  These  data 
are  submitted  by  all  50  States,  the 
District  of  Columbia.  Puerto  Rico,  and 
the  Virgin  Islands  and  then  siunmarized 
for  the  nation  by  the  Bureau  of  Labor 
Statistics  (BLS). 

The  ES-202  program  is  a 
comprehensive  and  accurate  source  of 
monthly  employment  and  quarterly 
wage  data,  by  industry,  at  the  National. 
State,  and  county  levels.  It  provides  a 
virtual  census  on  nonagricultural 


employees  and  their  wages.  In  addition, 
about  47  percent  of  the  workers  in 
agricultiu«  are  covered.  As  the  most 
complete  universe  of  monthly 
employment  and  quarterly  wage 
information  by  industry,  county,  and 
State,  the  ES-202  series  has  broad 
economic  significance  in  evaluating 
labor  trends  and  major  industry 
developments,  in  time  series  analysis 
and  industry  comparisons,  and  in 
special  studies  such  as  analysis  of  wages 
by  size  of  firm. 

The  program  provides  data  necessary 
to  both  the  Employment  and  Training 
Administration  (ETA)  and  the  SESAs  in 
administering  the  employment  security 
program.  These  data  accurately  reflect 
the  extent  of  coverage  of  the  State 
Unemployment  Insurance  laws  and  are 
used  to  measure  Ul  revenues  and 
disbursements;  National,  State,  and 
local  area  employment;  and  total  and 
taxable  wage  trends.  Further,  the 
information  is  used  in  actuarial  studies; 
it  is  used  in  determination  of  experience 
ratings,  maximum  benefit  levels,  and 


areas  needing  Federal  assistance;  and  it 
helps  ensure  the  solvency  of 
Unemployment  Insxirance  funds. 

The  ES-202  data  also  are  used  by  a 
variety  of  BLS  programs.  They  serve,  for 
example,  as  the  basic  source  of 
benchmark  information  for  employment 
by  industry  and  by  size  of  unit  in  the 
Current  Employment  Statistics  (BLS- 
790)  Program  and  the  Occupational 
Employment  Statistics  (OES)  Survey 
Program.  They  are  used  as  the  basic 
source  of  place-of-work  employment 
data  for  non-metropolitan  areas  in  the 
Local  Area  Unemployment  Statistics 
(LAUS)  Program.  The  Quarteriy 
Unemployment  Insurance  Name  and 
Address  File,  developed  in  conjunction 
with  the  ES-202  Report,  serves  as  a 
national  sampling  frame  for  many  BLS 
establishment  surveys.  The  Bureau  of 
Economic  Analysis  of  the  Department  of 
Conunerce  uses  ES-202  wage  data  as  a 
base  for  estimating  a  large  portion  of  the 
wage  and  salary  component  of  national 
personal  income  and  gross  national 
product.  These  estimates  are 
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instrumental  in  determining  Federal 
allocation  of  revenue-sharing  funds  to 
State  and  local  governments.  Finally, 
the  ES-202  is  one  of  the  best  sources  of 
detailed  employment  and  wage  statistics 
used  by  business  and  public  and  private 
research  organizations.  To  assiu^  the 
continued  accuracy  of  these  published 
economic  statistics  in  terms  of 
industrial  classification,  the  information 
supplied  by  the  employers  must  be 
periodically  reviewed  and  updated 
during  the  Annual  Refiling  Survey 
(ARS).  For  this  purpose,  the  hidustry 
Verification  Statement  (both  Single  and 
Multiple  Worksite)  forms,  and  the 
Industry  Classification  Statement  (both 
All  Industry  and  Public  Administration) 
forms  are  used  in  conjunction  with  the 
Unemployment  Insurance  tax  reporting 
system  in  each  State.  The  information 
collected  on  these  forms  is  used  to 
review  the  cxirrent  Standard  Industrial 
Classification  (SIC)  code  assigned  to 
each  establishment.  The  SIC  codes  for 
establishments  whose  business  activity 
has  changed  since  the  last  review  are 
updated  to  reflect  the  change.  As  a 
result  of  these  updates,  the  industry 
detail  data  that  BLS  and  State  agencies 
publish  reflect  changes  that  occur  in  the 
industrial  composition  of  the  economy. 

If  the  industrial  coding  review  process 
were  not  performed,  the  reliability  of 
estimates  for  industrial  and 
occupational  employment,  hours  and 
earnings,  producer  prices,  productivity, 
and  industry  wage  data  would  be 
considerably  reduced.  All  of  these 
programs  and  their  uses  (as  well  as 
others)  are  dependent  on  accurate 
industrial  coding  in  the  design  and 
maintenance  of  their  samples. 
Inaccurate  industrial  coding  also  can 
adversely  affect  payments  that 
businesses  and/or  employees  received 
from  contracts  that  use  industrial 
earnings  data  for  estimating  escalating 
labor  costs. 

In  addition  to  obtaining  industry  data 
from  employers,  the  Industry 
Verification  Statement  forms  and  the 
Industry  Classification  Statement  forms 
are  designed  to  obtain  information  on 
the  type  of  ownership  (private  industry 
or  Federal,  State,  or  local  government) 
and  geographic  location.  The  owmership 
data  are  of  greater  importance  since 
current  coding  procedures  classify 
establishments  engaged  in  similar 
activities  into  the  same  industry  code 
regardless  of  ownership.  The  geographic 
information  is  used  to  assign  or  verify 
the  location  of  the  establishment.  Both 
ownership  and  geographic  data  must  be 
reviewed  periodically,  and  updated  if 
necessary,  to  provide  a  complete  and 
current  industry/area  database  by 
ownership.  We  plan  to  continue  the 


review  of  employers'  SIC.  ownership 
and  geographic  codes  on  a  three-year 
cycle  for  the  entire  Unemployment 
Insurance  (UI)  universe  of  accoimts. 
presently  numbering  approximately  7.2 
million  units.  Each  year  approximately 
on-third  of  these  reporting  units,  and 
every  five  years  all  accounts  classified 
in  public  administration,  will  be 
reviewed.  Data  for  the  ES-202  Program 
and  Unemployment  Insurance  Name 
and  Address  Files  are  classified 
according  to  industry  categories  listed 
in  the  SIC  Manual  (SICM). 
Theresa  M.  O'Malley. 
Departmental  Clearance  Officer. 
|FR  Doc.  97-17189  Filed  6-30-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

June  20.  1997. 

The  Department  of  Labor  has 
submitted  the  following  information 
collection  request  (ICR),  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (P.L.  104-13.  44 
U.S.C.  Chapter  35).  OMB  approval  has 
been  requested  by  July  8,  1997.  A  copy 
of  the  ICR.  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor 
Departmental  Clearance  Officer,  Theresa 
M.  O'Malley  ((202)  219-5096.  extension 

143). 

Comments  and  questions  about  the 
ICR  listed  below  shouid  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Attention:  OMB  Desk  Officer  for 
the  Bureau  of  Labor  Statistics.  Office  of 
Management  and  Budget.  Room  1035, 
Washington.  D.C.  20503  ((202)  395- 
7316). 

The  Office  of  Management  and  Budget 
is  particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vahdity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 
Agency:  Bureau  of  Labor  Statistics. 
Title:  Multiple  Worksite  Report 
(MWR)  and  Report  of  Federal 
Employment  and  Wages  (RFEW). 
Agency  Fonn  Number:  BLS  3020. 
OMB  Number:  1220-0134.  (revision) 
Frequency:  Quarterly. 
Affected  Public:  Business  or  other  for- 
profit  institutions,  not  for-profit 
institutions.  Federal  Government,  and 
State,  local,  or  tribal  government. 
Number  of  Respondents:  117,911. 
Estimated  Time  Per  Respondent:  22.2 
minutes. 

Total  Burden  Hours:  174,508  hours. 
Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Description:  The  ES-202  Program  is  a 
Federal/State  cooperative  effort  which 
compiles  monthly  employment  and 
quarterly  wage  data.  These  data  are 
collected  from  State  Quarterly 
Contribution  Reports  submitted  to  State 
Employment  Security  Agencies  (SESAs) 
by  employers  subject  to  State 
Unemployment  Insurance  (UI)  laws. 
The  ES-202  Report,  produced  for  each 
calendar  quarter,  is  a  siunmary  of  these 
employer  (micro-level)  data  by  industry 
at  the  coimty  level.  Similar  data  for 
Federal  Government  employees  covered 
by  the  Unemployment  Compensation 
for  Federal  Employees  (UCFE)  Program 
are  also  included  in  each  State  report. 
These  data  are  submitted  by  all  50 
States,  the  District  of  Columbia,  Puerto 
Rico,  and  the  Virgin  Islands  to  the 
Bureau  of  Labor  Statistics  (BLS)  which 
then  summarizes  the  macro-level  data  to 
produce  totals  for  the  States  and  the 
Nation.  The  ES-202  Report  provides  a 
virtual  census  of  nonagricultural 
employees  and  their  wages,  with  about 
47  percent  of  the  workers  in  agricultiue 
covered  as  well. 

As  part  of  the  ES-202  Program,  the 
States  also  send  micro-level 
employment  and  wages  data, 
supplemented  with  the  names  and 
addresses  of  the  employers,  to  BLS. 
These  States'  data  are  used  to  create  the 
BLS  sampling  frame,  known  as  the 
Business  Establishment  List.  This  file 
represents  one  of  the  best  sources  of 
detailed  industrial  and  geographical 
data  on  employers  and  is  used  as  the 
sampling  frame  for  most  BLS  surveys. 
The  Business  Establishment  List 
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includes  the  individual  employer 
employment  and  wages  data  along  with 
associated  business  identification 
information  that  is  maintained  by  each 
State  to  administer  the  UI  program  as 
well  as  the  UCFE  program. 

For  employers  having  only  a  single 
physical  location  (worksite)  in  the  State 
and,  thus,  operating  under  a  single 
assigned  industrial  and  geographical 
code,  the  data  from  the  States'  UI 
accounting  file  are  sufficient  for 
statistical  purposes.  Such  data, 
however,  are  inadequate  for  statistical 
purposes  for  those  employers  having 
multiple  estabUshments  or  engaged  in 
different  industrial  activities  within  the 
State.  In  such  cases,  the  employer's 
Quarterly  Contributions  Report  reflects 
only  Statewide  employment  and  wages 
and  is  not  disaggregated  by 
establishment  or  worksite.  Although 
this  level  of  data  is  sufficient  for  many 
purposes  of  the  UI  Program,  more 
detailed  information  is  required  to 
create  a  sampling  frame  and  meet  the 
needs  of  several  ongoing  Federal/State 
statistical  programs.  As  a  result  of  the 
Multiple  Worksite  Report,  improved 
establishment  business  identification 
data  elements  have  been  incorporated 
into  and  maintained  on  the  Business 
Establishment  List.  Establishment 
identification  data  elements  that  are 
included  in  the  Business  Establishment 
List  are  a  physical  location  address, 
secondary  name  (division,  trade  luune, 
subsidiary,  etc.),  and  reporting  unit 
description  (store  number,  plant  name 
or  number,  etc.)  for  each  worksite  of 
multi-establishment  employers. 

Employers  with  more  than  one 
estabUshment  reporting  under  the  same 
UI  account  number  within  a  State  are 
requested  to  ccMnplete  the  Multiple 
Worksite  Report  if  the  sum  of  the 
employment  in  all  of  their  secondary 
establishments  is  ten  or  greater.  The 
primary  worksite  is  defined  as  the 
establishment  vnth  the  greatest  number 
of  employees.  Upon  receipt  of  the  first 
Multiple  Worksite  Report  form,  each 
employer  is  requested  to  supply 
business  location  identification 
information.  Thereafter,  this  reported 
information  is  computer-printed  on  the 
Multiple  Worksite  Report  each  quarter. 
The  employer  is  requested  to  verify  the 
acciuBcy  of  this  business  identification 
information  and  only  provide  the 
employment  and  wages  for  each 
worksite  for  the  quarter.  By  using  a 
standardized  form,  the  reporting  burden 
on  many  large  employers,  especially 
those  engaged  in  multiple  economic 
activities  at  various  locations  across 
numerous  States,  has  been  reduced. 

Comparable  to  the  Multiple  Worksite 
Report,  the  function  of  the  Report  of 


Federal  Employment  and  Wages  is  to 
collect  employment  and  wage  data  for 
each  installation  of  a  Federal  agency. 
The  Report  of  Federal  Employment  and 
Wages  aids  in  the  development  and 
maintenance  of  business  identification 
information  by  installation.  The  Report 
of  Federal  Employment  and  Wages  was 
modeled  after  the  Multiple  Worksite 
Report  and  is  used  only  to  collect  data 
from  Federal  agencies  covered  by  the 
Unemployment  Compensation  for 
Federal  Employees  (UCFE)  program. 
TheivM  M.  O'Malley, 
Departmental  Clearance  Officer. 
(PR  Doc.  97-17190  Filed  6-30-97;  8:45  am] 

BIUJNO  CODE  4S1»-M-4I 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Appotntment  of  Memtwrs  to  the 
Perfomiance  R«vi«w  Board 

AQENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Notice  of  appointment  of 

members  to  the  Performance  Review 

Board. 

SUMMARY:  This  notice  publishes  the 
names  of  the  new  and  current  members 
of  the  Performance  Review  Board  as 
required  by  5  U.S.C.  4314(c)(4). 

Lonnie  L.  Crawford  will  continue  as 
Chairman  of  the  Performance  Review 
Board.  John  Seal  has  been  appointed  as 
a  new  member.  In  addition,  Mary  L. 
Jennings,  Denis  Marachi.  Darrell  L. 
Netherton.  and  Gary  Davis  will  continue 
to  serve  on  the  PRB. 
EFFiCnVE  DATES:  July  1.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marsha  Scialdo  Boyd,  Director.  Human 
Resources  Management  Division.  U.S. 
Merit  Systems  Protection  Board.  1120 
Vermont  Avenue,  NW.,  Washington.  DC 
20419. 

Etated:  June  25. 1997. 
Robart  E  Taylor. 
Clerk  of  the  Board. 

[FR  Doc  97-17118  Filed  6-30-97;  8:45  am] 
MLUNQCOM  740»-«1-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMMiSTRATION 
[Notice  (97-089)1 

Qovemn>ent-0«med  Inventions, 
Avallabia  for  Licensing 

AOENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  National  Aeronautics 


and  Space  Administration,  have  been 
filed  in  the  United  States  Patent  and 
Trademark  Office,  and  are  available  for 
licensing. 

DATES:  July  1.1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  H.  Jones,  Patent  Counsel.  NASA 

Management  Office-JPL.  4800  Oak 

Grove  Drive.  Mail  Stop  180-801. 

Pasadena,  CA  91109;  telephone  (818) 

354-5179. 

NASA  Case  No.  NPO-19418-2-CU: 
Modulated  Source  Interferometiy; 

NASA  Case  No.  NPO-20095-1-CU: 
Priority'Queues  for  Computer  . 

Simulations; 

NASA  Case  No.  NPO-1976^1-CU: 
Automated  Inventory  and  Asset 
Tracking  tmd  Monitoring  System 

Dated:  June  16,  1997. 
Edward  A.  Frankle, 

General  Counsel. 

[FR  Doc  97-17094  Filed  6-30-97;  8:45  am] 

HLUNO  CODE  7S10-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-7102] 

ConsMoratlon  of  Uconae  Ranxwil 
Roqueet  for  tho  ShialdaUoy 
Motalhirgical  Corporation  Facility  in 
NawfMd.  NJ.  and  Opportunity  for 
Hearing 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  consideration  of 

hcense  renewal  request  for  the 

Shieldalloy  Metallurgical  Corporation 

facihty  in  Nev^eld.  New  Jersey  and 

opportunity  for  hearing. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  renewal  of 
Source  Material  License  SMB-743 
(SME-743).  issued  to  Shieldalloy 
Metallurgical  Corporation,  (the  licensee) 
for  continued  operation  of  its  processing 
facihty  in  Newfield,  New  Jersey.  The 
facility  processes  a  mineral  concentrate 
(pyrochlore)  to  recover  niobium. 
However,  the  pyrochlore  also  contains, 
by  weight,  more  than  0.05  percent 
natural  uranium  and  thorium,  which  are 
source  materials  and  require  an  NRC 
Ucense  under  10  CFR  part  40.  During 
the  manufacturing  process,  the 
radioactive  materials  are  concentrated 
in  a  high  temperatuire  slag  and  bag 
house  dust  which  are  stored  on-site.  The 
Ucensee  originally  requested  renewal  of 
its  license  on  June  19,  1985,  and 
subsequently  revised  its  appUcation  by 
letter  dated  September  15.  1995. 

Prior  to  approving  the  renewal 
apphcation,  NRC  will  have  made 
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findings  required  by  the  Atomic  Energy 
Act  of  1954.  as  amended,  and  NRC's 
regulations.  These  findings  will  be 
documented  in  a  Safety  Evaluation 
Report  and  an  Environmental 
Assessment.  The  renewal  of  the  ficense 
will  be  documented  in  the  issuance  of 
a  renewed  SMB-743  Ucense. 

The  NRC  hereby  provides  notice  that 
this  is  a  proceeding  on  an  appUcation 
for  renewal  of  a  license  falling  within 
the  scope  of  Subpart  L.  "Informal 
Hearing  Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  dpmestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  Section  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with 
§  2.1205(c).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  the  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either; 

1.  By  delivery  to  the  Docketing  and 
Services  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike,  Rockville,  MD 
20852-2738;  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Conunission.  Washington  DC  20555. 
Attention:  Docketing  and  Services 
Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  Tne  interest  of  the  requester  in  the 
proceeding; 

2.  How  tnat  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

3.  The  requester's  concerns  in  the  area 
of  licensing  activity  that  is  the  subject 
matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205  (c). 

In  accordance  with  10  CFR 
§  2.1205(e).  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail  to: 

1.  The  apphcant,  Shieldalloy 
Metallurgical  Corporation  to  the 
attention  of  Mr.  Scott  Eves,  West 
Boulevard.  P.O.  Box  768,  Newfield,  NJ 
08344; and 

2.  The  NRC  staff,  by  deUvery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852;  or  by  mail 


addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 
Any  hearing  that  is  requested  and 
granted  will  be  held  in  accordance  with 
the  NRC's  Informal  Hearing  Procedures 
for  Adjudications  in  Material  Licensing 
Proceedings  in  10  CFR  Part  2.  Subpart 
L. 

For  further  details  with  respect  to  this 
action,  the  licensee's  renewal  request  dated 
September  15, 1995,  and  an  NRC  staff 
assessment  of  financial  assurance  aspects  of 
the  renewal  (SECY-96-210),  dated  October  1, 
1996.  are  available  for  inspection  at  the 
NRC's  Public  Dooimenl  Room.  2120  L  Street 
N.W.,  Washington,  D.C.  20555.  Questions 
should  be  referred  to  NRC's  project  manager 
for  the  Shieldalloy,  Newfield  facility.  Heather 
Astwood,  at  (301)  415-5819.  License  No: 
SMB-743. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  June,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Michael  F.  Weber, 

Chief  Licensing  Branch.  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  NMSS 
(FR  Doc.  97-17141  Filed  6-30-97;  8:45  ami 
BILLING  CODE  TSSO-OI-P 

NUCLEAR  REGULATORY 

COMMISSION 

[Docket  Nos.  50-206.  50-361  AND  50-362) 

Southern  California  Edison  Company; 
San  Diego  Gas  and  Electric  Company; 
the  City  of  Riverside,  CA;  ttie  City  of 
Anaheim,  CA;  San  Onofre  Nuclear 
Generating  Station,  Unit  Nos.  1.  2  and 
3;  Consideration  of  Corporate 
Restructuring 

Notice  is  hereby  given  that  the  United 
States  Nuclear  Regulatory  Commission 
(the  Commission)  is  considering  the 
issuance  of  an  order  under  10  CFR  50.80 
approving  an  application  concerning  the 
proposed  corporate  restructuring  of 
Enova  Corporation,  parent  company  for 
San  Diego  Gas  &  Electric  Company 
(SDG&E),  one  of  the  co-owners  of  the 
San  Onofre  Nuclear  Generating  Station, 
Units  1,  2  and  3,  along  with  Southern 
California  Edison  Company,  The  City  of 
Riverside,  California,  and  The  Qty  of 
Anaheim,  California.  By  letter  dated 
December  2. 1996,  SDGE,  through 
Richard  A.  Meserve  of  Covington  & 
Burling,  counsel  for  SDG&E,  informed 
the  Conmiission  of  a  proposed  corporate 
restructuring  of  SDG&E's  parent 
company,  Enova  Corporation,  whereby 
Enova  would  combine  with  Pacific 
Enterprises,  with  each  becoming  a 
subsidiary  of  a  newly  created  holding 
company.  Mineral  Energy  Company 
(New  Holding  Company).  SDG&E  will 
remain  a  subsidiary  of  Enova.  SDG&E 
will  remain  co-holder  of  licenses  for  San 


Onofre  Units  1,  2  and  3.  Under  the 
restructuring,  St)G&E's  preferred  stock 
and  debt  will  not  be  affected  and  vsrill 
remain  securities  emd  obligations  of 
SDG&E.  After  the  restructuring,  SDG&E 
vdll  continue  to  be  a  public  utihty 
providing  the  same  utihty  services  as  it 
did  immediately  prior  to  the 
reorganization.  According  to  the 
proposed  plan,  there  will  be  no 
significant  change  in  ovmership,  ~ 

management,  or  sources  of  funds  for 
operation,  maintenance,  or 
decommissioning  of  the  San  Onofre 
power  stations  due  to  the  corporate 
restructuring. 

Piarsuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  license  after  notice  to 
interested  persons.  Such  approval  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
hcense  following  the  transfer  is 
qualified  to  hold  the  hcense  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  of  the 
Conunission. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  letter  dated 
December  2.  1996  by  Richard  A.  Meserve  of 
Covington  &  Burling.  This  document  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room.  2120 
L  Street,  N.W.,  Washington.  DC,  and  at  the 
local  public  document  room  located  at  the 
Main  Library,  University  of  California,  Irvine, 
California. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  June  1997. 
Mel  B.  Fields, 

Project  Manager,  Project  Directorate  IV-2, 
Division  of  Reactor  Projects  in/IV,  Office  of 
Nuclear  Reactor  Regulation . 
(FR  Doc.  97-17142  Filed  6-30-97;  8:45  am] 

BILLINQ  CODE  7S0O-O1-P 

NUCLEAR  REGULATORY 

COMMISSION 

[Docket  Nos.  50-206,  50-361,  and  50-362] 

San  Onofre  Nuclear  Generating 
Station,  Unit  Nos.  1, 2  and  3;  Southern 
California  Edison  Company,  et  al; 
Environmental  Assessment  And 
Finding  Of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  an 
application  concerning  the  corporate 
restructuring  of  Enova  Corporation, 
parent  company  of  San  Diego  Gas  and 
Electric  Company  (the  co-licensee),  co- 
holder  of  Possession  Only  License  No. 
DPR-13,  and  Facihty  Operating  License 
Nos.  NPF-10  and  NPF-15,  along  with 
Southern  CaUfomia  Edison  Company, 
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The  City  of  Riverside,  California,  and 
The  City  of  Anaheim,  California  (the  co- 
licensees)  issued  for  operation  of  the 
-San  Ono&ie  Nuclear  Generating  Station 
(SONGS),  Units  1,  2,  and  3,  located  in 
San  Diego  County,  California. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  consent  to 
the  transfer  of  control  of  the  licenses  to 
the  extent  effected  by  the  proposed 
restructuring  of  Enova  Corporation 
(Enova),  parent  company  of  San  Diego 
Gas  &  Electric  Company  (SDG&E), 
whereby  Enova  would  combine  with 
Pacific  Enterprises  (Pacific),  with  each 
becoming  a  subsidiary  of  a  newly 
created  holding  company.  Mineral 
Energy  Company  (New  Holding 
Company).  SDG&E  would  continue  to  be 
a  wholly-owned  subsidiary  of  Enova 
and  would  continue  to  be  a  co-licensee 
of  the  San  Onofre  Nuclear  Generating 
Station,  Units  1,  2  and  3.  The  proposed 
action  is  in  accordance  with  the  request 
made  by  SDG&E  through  its  counsel 
Richard  A.  Meserve  of  Covington  & 
Burling  in  a  letter  dated  December  2, 
1996. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  required  to 
enable  Enova  to  restructure  as  described 
above.  Enova  and  Pacific  have 
submitted  that  restructuring  will 
improve  their  ability  to  compete  in  the 
rapidly  evolving  energy  marketplace. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  corporate 
restructuring  and  concludes  that  there 
will  be  no  physical  or  operational 
changes  to  SONGS.  The  corporate 
restructuring  will  not  affect  the 
qualifications  or  organizational 
affiliation  of  the  personnel  who  operate 
the  facilities,  as  SDG&E  will  continue  to 
be  responsible  for  its  portion  of  the 
operation  of  SONGS,  Units  1,  2  and  3. 

The  Commission  has  evaluated  the 
environmental  impact  of  the  proposed 
action  and  has  determined  that  the 
probability  or  consequences  of  accidents 
would  not  be  increased  by  the 
restructuring,  and  that  post-accident 
radiological  releases  would  not  be 
greater  than  previously  determined. 
Further,  the  Commission  has 
determined  that  the  corporate 
restructuring  would  not  affect  routine 
radiological  plant  effluents  and  would 
not  increase  occupational  radiological 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 


radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the 
restructuring  would  not  affect 
noiu^diological  plant  effluents  and 
would  have  no  other  environmental 
impact.  Therefore,  the  Commission 
concludes  that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternative  to  the  Proposed  Action 

Since  the  Commission  concluded  that 
there  are  no  significant  environmental 
effects  that  would  result  from  the 
proposed  action,  any  alternative  with 
equal  or  greater  environmental  impacts 
need  not  be  evaluated. 

The  principal  alternative  would  be  to 
deny  the  requested  action.  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
identical. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statements  for  the  San  Onofre  Nuclear 
Generating  Station,  Unit  1,  dated 
October  1973,  and  the  San  Onofre 
Nuclear  Generating  Station,  Units  2  and 
3,  dated  April  1981,  and  its  Errata  dated 
June  5,  1981. 

Agencies  and  Persons  Contacted 

In  accordance  with  its  stated  policy, 
on  May  29,  1997,  the  staff  consulted 
with  the  California  State  official,  Mr. 
Steve  Hsu  of  the  Radiologic  Health 
Branch  of  the  State  Department  of 
Health  Services,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Conunission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  letter  dated 
December  2,  1996,  by  Richard  A. 
Meserve  of  Covington  &  Burling 
(Counsel  for  SDG&E),  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW.,  Washington.  DC,  and  at  the  local 
public  document  room  located  at  the 


Main  Library.  University  of  California. 
Irvine,  California. 

Dated  at  Rockville.  Maryland,  this  19th  day 
of  June  1997 

For  The  Nuclear  Regulatory  Commission. 
Mel  B.  Fields. 

Project  Manager,  Project  Directorate  TV-2. 
Division  of  Reactor  Projects  lU/IV,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-17144  Filed  6-30-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-482] 

Wolf  Creek  Nuclear  Operating 
Corporation  (Wolf  Creek  Generating 
Station,  Unit  1);  Exemption 

I 

On  June  4.  1985,  the  Commission 
issued  Facility  Operating  License  No. 
NPF-42  to  Wolf  Creek  Nuclear 
Operating  Corporation  (the  licensee)  for 
the  Wolf  Creek  Generating  Station.  Unit 
1  (WCGS).  The  license  provides,  among 
other  things,  that  the  licensee  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  Commission  now  or  hereafter  in 
effect. 

n 

Subsection  (a)  of  10  CFR  70.24, 
"Criticality  Accident  Requirements." 
requires  that  each  licensee  authorized  to 
possess  special  nuclear  material  (SNM) 
shall  maintain  in  each  area  where  such 
material  is  handled,  used,  or  stored,  an 
appropriate  criticality  monitoring 
system.  In  accordance  with  Subsection 
(a)(1)  of  10  CFR  70.24.  coverage  of  all 
such  areas  at  WCGS  shall  be  provided 
by  two  criticality  detectors.  However, 
exemptions  may  be  requested  pursuant 
to  10  CFR  70.24(d),  provided  that  the 
licensee  believes  that  good  cause  exists 
for  the  exemption.  In  particular. 
Regulatory  Guide  8.12.  Revision  2, 
"Criticality  Accident  Alarm  System," 
states  that  it  is  appropriate  to  request  an 
exemption  from  10  CFR  70.24  if  an 
evaluation  determines  that  a  potential 
for  criticality  does  not  exist,  as  for 
example  where  geometric  spacing  is 
used  to  preclude  criticalit>'. 

By  letter  dated  September  19.  1995. 
and  supplement  dated  March  21.  1997, 
the  licensee  requested  an  exemption 
from  the  requirements  of  10  CFR  70.24. 
A  previous  exemption  from  the 
provisions  of  10  CFR  Part  70.24  for  the 
storage  of  SNM,  including  reactor  fuel 
assemblies  [maximum  amount  of  2,400 
kg  of  U-235  in  luanium  enriched  to  no 
more  than  3.50  weight  percent  (w/o)], 
was  granted  to  Wolf  Creek  Nuclear 
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Operating  Corporation  (WCNOC)  in 
NRC  Materials  License  No.  SNM-1929. 
The  materials  license  was  issued  on 
May  9.  1984,  and  expired  upon 
conversion  of  the  construction  permit  to 
an  operating  license  on  June  4,  1985.  In 
this  request  the  licensee  proposes  to 
handle  and  store  unirradiated  fuel  in  the 
fuel  handling  building  and  in  the  new 
fuel  section  of  the  spent  fuel  pool 
without  having  a  criticality  monitoring 
system  with  two  separate  criticality 
detectors  or  performing  the  emergency 
drills  as  required  by  10  CFR  70.24. 

The  basis  for  the  exemption  is  that  the 
potential  for  accidental  criticality  is 
precluded  because  of  the  geometric 
spacing  of  fuel  in  the  new  fuel  storage 
facility  and  spent  fuel  pool  and 
administrative  controls  imposed  on  fuel 
handling  procedures  from  the  time  the 
fuel  is  removed  from  approved  shipping 
containers,  until  it  is  placed  in  specially 
designed  storage  racks. 

SNM  is  present  at  WCGS  principally 
in  the  form  of  nuclear  fuel,  although 
other  quantities  of  SNM  are  present  in 
the  incore  nuclear  instrumentation, 
health  physics  sources,  and  in  quality 
control  radiography  sources.  However, 
the  small  quantity  of  SNM  present  in 
these  latter  items  precludes  any 
criticality  concerns. 

A  new  fuel  storage  facility  (NFSF)  is 
located  within  the  fuel  building,  and 
provides  onsite  dry  storage  for  66  new 
fuel  assemblies  (approximately  one- 
third  core),  arranged  in  three  double 
rows  (2x11)  of  ports.  Each  port  will  hold 
just  one  fuel  assembly.  The  ports  within 
each  double  row  are  on  21-inch  centers 
and  there  is  a  nominal  28-inch  aisle 
between  each  pair  of  rows.  The  spacing 
between  new  fuel  assemblies  in  the 
storage  racks  is  sufficient  to  maintain 
the  array  in  a  subcritical  condition  even 
under  accident  conditions  where 
unborated  water  is  assumed  present.  For 
the  flooded  condition,  assuming  new 
fuel  writh  a  maximum  eru-ichment  of  4.5 
w/o  U-235  in  place,  the  effective 
multiplication  factor  (k«ff)  does  not 
exceed  0.95.  The  effective 
multiplication  factor  does  not  exceed 
0.98  assuming  optimum  moderation  by 
low-density  sources  of  moderator  such 
as  aqueous  foam  or  mist.  The  NFSF  is 
protected  from  the  effects  of  natural 
phenomena,  including  earthquakes, 
tornadoes,  hurricanes,  floods,  and 
external  missiles.  The  NFSF  is  designed 
to  perform  its  intended  function  and 
maintain  structural  integrity  after  a  safe 
shutdown  earthquake  (SSE)  or  following 
a  postulated  hazard,  such  as  fire, 
internal  missiles,  or  pipe  break.  The 
new  fuel  storage  racks  are  designed  for 
the  following  loads  and  combinations 
thereof:  dead  loads,  live  loads  (fuel 


assemblies),  crane  uplift  load  (up  to 
5000  pounds),  SSE  loads  and  operating 
basis  earthquake  (OBE)  loads.  The  new 
fuel  storage  racks  are  designed  to 
seismic  Category  I  criteria,  and  are 
anchored  to  the  seismic  Category  I  floor 
and  walls  of  the  NSFS. 

The  new  fuel  is  stored  in  an  enclosed 
vault  with  reinforced  concrete  walls  and 
a  steel  plate  top.  Hinged  covers  are 
provided  directly  over  each  fuel  storage 
position.  The  covers  and  fuel  racks  are 
sized  to  prevent  insertion  of  a  fuel 
assembly  into  other  than  its  prescribed 
location.  The  steel  protective  cover 
protects  the  storage  racks  from  possible 
dropped  objects  and  has  been 
determined  capable  of  sustaining  the 
maximum  fuel  assembly  drop.  The  new 
fuel  storage  racks,  loaded  with  fuel,  are 
designed  to  resist  distortion  or  buckling. 
Drainage  is  provided  to  prevent 
accumulation  of  water  within  the  NFSF. 

New  fuel  shipping  containers  only 
carry  two  new  fuel  assemblies.  The 
procedure  used  for  new  fuel  receipt 
requires  the  use  of  the  monorail 
auxiliary  hoist  on  the  cask  handling 
crane  for  lifting  operations.  A  special 
new  fuel  handling  tool  is  required  to  be 
attached  to  the  monorail  auxiliary  hoist 
to  lift  each  fuel  assembly  from  the 
shipping  container.  This  new  fuel 
handling  tool  can  only  be  attached  to 
the  top  nozzle  of  one  fuel  assembly  at 
a  time.  The  attached  fuel  assembly  is 
moved  to  either  the  new  fuel  storage 
racks  or  the  new  fuel  elevator  if  the 
assembly  is  going  to  be  stored  in  the 
spent  fuel  facility.  Both  of  these  storage 
positions  will  only  accommodate  one 
fuel  assembly  in  a  designed  location. 
Therefore,  the  design  of  the  new  fuel 
storage  rack,  the  fuel  handling 
equipment,  and  the  administrative 
controls  are  such  that  subcriticality  is 
assured  under  normal  and  accident 
conditions. 

The  spent  fuel  pool  is  divided  into 
two  separate  and  distinct  regions,  which 
for  the  purpose  of  criticality 
considerations  may  be  considered  as 
separate  pools.  Region  I,  reserved  for 
core  offloading  and  new  fuel  storage, 
has  the  capacity  for  a  minimum  of  200 
assemblies.  Wolf  Creek  Technical 
Specification  5.6.1. l.a  limits  the 
enrichment  of  new  fuel  to  4.45  w/o  U- 
235.  The  spent  fuel  pool  is  designed  to 
store  fuel  in  a  geometric  array  that 
precludes  criticality  (kerr  no  greater  than 
0.95),  even  in  the  event  of  comple.te  loss 
of  the  soluble  boron  in  the  pool  water. 
Fuel  movements  are  procedurally 
controlled  and  designed  to  preclude 
conditions  involving  criticality 
concerns.  Moreover,  previous  accident 
analyses  have  demonstrated  that  a  fuel 
handling  accident  (i.e..  a  dropped  fuel 


element)  will  not  create  conditions 
which  exceed  design  specifications.  In 
addition,  the  Technical  Specifications 
and  the  Wolf  Creek  Final  Safety 
Analysis  Report  specifically  address  the 
new  fuel  enrichment  limits  (4.45  w/o 
uranium-235).  refueling  operations  and 
limit  the  handling  of  fuel  to  ensure 
against  an  accidental  criticality  and  to 
preclude  certain  movements  over  the 
spent  fuel  pool  and  the  reactor  vessel. 

Notwithstanding  the  fact  that 
procedures  and  controls  prevent  an 
inadvertent  criticality  during  fuel 
handling,  area  radiation  monitors,  as 
described  in  Section  12.3.4  of  the  Wolf 
Creek  UFSAR,  are  located  near  the  spent 
fuel  pool,  new  fuel  storage  vault,  and 
cask  handling  area.  These  monitors  are 
provided  in  accordance  with  GDC  63 
and  10  CFR  70.24  to  serve  as  criticality 
alarm  monitors,  and  they  conform  to  the 
requirements  of  10  CFR  Part  70, 
Regulatory  Guides  8.5  and  8.12,  and 
Standards  ANSI/ ANS-8. 3-1979  and 
USAS  N2. 3-1967.  These  monitors  will 
remain  in  place  and  will  continue  to 
provide  prompt  warning  of  high 
radiation  in  the  unlikely  event  of  an 
inadvertent  criticality  accident. 
Workers  qualified  to  work  in 
radiologically-controlled  areas  are 
trained,  as  part  of  Plant  Access  Training, 
to  immediately  evacuate  an  area  in 
which  an  area  radiation  monitor  is 
alarming  and  to  notify  the  control  room 
following  evacuation.  Personnel 
currently  qualified  to  respond  to 
potential  fuel  handling  accidents 
receive  additional  training,  which 
directs  them  to  identify  the  affected 
area,  place  fuel  in  a  safe  location, 
evacuate  the  affected  area,  and 
minimize  the  spread  of  airborne 
radiation. 

In  summary,  the  training  provided  to 
personnel  involved  in  fuel  handling 
operations,  the  design  of  the  fuel 
handling  equipment,  the  administrative 
controls,  the  technical  specifications  on 
new  and  spent  fuel  handling  and  storage 
and  the  design  of  the  new  and  spent  fuel 
storage  racks  preclude  inadvertent  or 
accidental  criticality. 

Based  upon  the  information  provided, 
there  is  reasonable  assurance  that 
irradiated  and  unirradiated  fuel  will 
remain  subcritical.  Furthermore,  there  is 
reasonable  assurance  that,  should  an 
inadvertent  criticality  occur,  the 
licensee  will  detect  such  a  criticality 
and  workers  will  respond  properly. 
Procedures,  monitors,  and  training 
constitute  good  cause  for  granting  an 
exemption  to  10  CFR  70.24.  In  addition, 
the  licensee  has  verified  that  a  separate 
radiation  monitoring  system  remains 
available  to  meet  the  requirements  of  10 
CFR  Part  50.  Appendix  A,  General 
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Design  Criterion  63,  to  detect  excessive 
radiation  levels  and  to  initiate 
appropriate  safety  actions  in  fuel  storage 
and  handling  areas.  Therefore,  the  staff 
concludes  that  the  licensee's  request  for 
an  exemption  from  the  requirements  of 
10  CFR  70.24  is  acceptable  and  should 
be  granted. 

m 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
70.14,  this  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  the  common  defense  and  security, 
and  is  otherwise  in  the  public  interest. 

Therefore,  the  Commission  hereby 
grants  Wolf  Creek  Nuclear  Of)erating 
Corporation  an  exemption  as  described 
in  Section  11  above  from  10  CFR  70.24, 
"Criticality  Accident  Requirements.  " 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (61  FR  9207). 

This  exemption  is  effective  upon 
issuance. 

For  The  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  24th  day 
of  June  1997. 
Frank ).  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-17145  Filed  6-30-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOUXNG  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  June  30,  July  7.  14,  and 
21, 1997. 

PLACE:  Commissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  June  30 

Thursday.  July  3 

11:30  a.m.     Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  July  7— Tentative 

Tuesday,  July  8 

10:30  a.m.     Affirmation  Session  (Public 
Meeting)  (if  needed) 


Week  of  July  14— Tentative 
Thursday.  July  17 

2:30  p.m.     Meeting  with  NRC  Executive 
Council  (Public  Meeting)  (Contact: 
James  L.  Blaha,  301-415-1703) 

4:00  p.m.     Affirmation  Session  (Public 
Meeting)  (if  needed) 

Week  of  July  21— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  July  21. 

Note:  The  schedule  for  Commission 
Meetings  is  subject  to  change  on  short  notice. 
To  verify  the  status  of  meetings  call 
(recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  MFORMATION: 

Bill  Hill,  (301)415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm. 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  June  26,  1997. 
Annette  Vietti-Cook. 

Assistant  Secretary  of  the  Commission. 

[FR  Doc.  97-17286  Filed  6-27-97;  10:35  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38764;  RIe  No.  SR-PHLX- 
97-28] 

Self-Regulatory  Organizations;  Notice 
of  Rling  arxi  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  inc. 
Regarding  Customized  Options  on  the 
European  Currency  Unit 

June  24,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  17, 
1997,  the  Philadelphia  Stock  Exchange, 
•Inc.  ("PHLX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 


'  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-«. 


in  Items,  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regiilatory  Dr:ganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PHLX  proposes  to  amend  Rule 
1009  in  order  to  provide  that  options  on 
the  European  Currency  Unit  ("ECU") 
now  are  available  only  as  customized 
options  trade  pursuant  to  Exchange  Rule 
1069.  The  text  of  the  proposed  rule 
change  follows  (italicized  text  is  new): 

Rule  1009.  Criteria  for  Underlying 
Stocks 

(a)  No  change. 

(b)  No  change. 

(c)  The  British  pound,  the  German 
mark,  the  Swiss  franc,  the  Canadian 
dollar,  the  French  franc,  the  Australian 
dollar,  the  Japanese  yen,  the  U.S.  dollar, 
the  Italian  lira  (only  available  for  trading 
as  a  customized  foreign  currency  option 
pursuant  to  Rule  1069),  the  Spanish 
peseta  (only  available  for  trading  as  a 
customized  foreign  currency  option 
pursuant  to  Rule  1069)  and  the 
European  Currency  Unit  [only  available 
for  trading  as  a  customized  foreign 
currency  option  pursuant  to  Rule  1069), 
or  any  cross-rate  based  on  any  two  of 
the  aforementioned  foreign  currencies 
other  than  the  U.S.  dollar,  may  be 
approved  as  underlying  foreign 
currencies  for  options  transactions  by 
the  Exchange,  subject  to  any  approval 
criteria  the  Exchange  may  deem 
necessary  or  appropriate  in  the  interests 
of  maintaining  a  fair  and  orderly  market 
or  for  the  protection  of  investors.  In  the 
event  that  any  of  the  sovereign 
governments  or  the  European  Economic 
Community's  European  Monetary 
System  issuing  any  of  the  above- 
mentioned  currencies  should  issue  a 
new  currency  intended  to  replace  one  of 
the  above-mentioned  currencies  as  the 
standard  unit  of  the  official  medium  of 
exchange  of  such  government,  such  new 
currency  also  may  be  approved  as  an 
underlying  foreign  currency  for  options 
transactions  by  the  Exchange,  subject  to 
any  approval  criteria  the  Exchange  may 
deem  necessary  or  appropriate  in  the 
interests  of  maintaining  a  fair  and 
orderly  market  or  for  the  protection  of 
investors.  Options  trading  in  such  new 
ciirrency  may  occur  simultaneously 
with  options  trading  in  any  of  the 
above-mentioned  currencies:  provide, 
however,  that  the  Exchange  shall 
withdraw  its  approval  of  options 
transactions  in  the  currency  which  is 
intended  to  be  replaced  by  such  new 
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currency  as  expeditiously  as  it  deems 
consistent  with  the  maintenance  of  a 
fair  and  orderly  market  or  the  protection 
of  investors. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

On  April  11,  1997.  the  specialist  in 
the  ECU  option  resigned  and  no  other 
Foreign  Currency  Option  participant 
organization  applied  to  be  the  specialist 
in  such  currency  options.  The  Exchange 
thus  determined  to  delist  the  non- 
customized  ECU  contract  on  the 
Exchange  and  offer  only  customized 
ECU  options  traded  pursuant  to 
Exchange  Rule  1069  beginning  on 
Monday,  April  14,  1997.  As  of  that  date, 
no  open  interest  in  ECU  options  existed. 
The  Exchange  convened  its  Emergency 
Committee,  pursuant  to  Exchange  Rule 
98,  on  April  10,  1997  in  order  to 
authorize  this  course  of  action  which 
was  later  ratified  by  the  Board  of 
Governors  on  April  14,  1997. 

Exchange  Rule  1009  which  sets  forth 
all  of  the  currencies  approved  for 
options  trading  thereon  presently 
includes  the  ECU.  This  rule  change  will 
add  the  explanatory  notation  to  the  text 
of  subsection  (c)  that  the  ECU  is  now  an 
approved  currency  only  for  customized 
options.  Customized  options  on  the  ECU 
have  been  trading  on  the  Phlx  since 
November  1994;  thus,  this  filing  merely 
will  codify  the  fact  that  non-customized 
ECU  options  will  not  be  offered 
anymore.  The  effect  of  this  change  is 
that  ECU  options  will  not  be 
continuously  quoted,  nor  will  a 
specialist  be  appointed  to  trade  them. 
Markets  will  be  made  by  Registered 


Options  Traders  (both  assigned  and 
non-assigned)  in  response  to  a  Request 
for  Quotation.  Further,  no  trading 
rotations  will  be  held  and  a  50  contract 
minimum  transaction  size  is  applicable 
now  to  all  ECU  options  traded  on  the 
Phlx.3 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act*  in  general,  and  in 
particular,  with  Section  6(b)(5),5  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Sef -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange,  and  therefore,  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act«  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder.^  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  change,  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


arguments  concerning  the  foregoing. 
Person,  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  vmtten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phbc.  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-26 
and  should  be  submitted  by  July  22, 
1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  * 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-17168  Filed  6-30-97;  8:45  am) 

BILUNG  CODE  801 0-01 -M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  *2957] 
State  of  Mississippi 

Holmes  County  and  the  contiguous 
Counties  of  Attala,  Carroll,  Humphreys, 
LeFlore.  Madison,  and  Yazoo  in  the 
State  of  Mississippi  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
flooding  which  occurred  on  June  10, 
1997.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  August  21,  1997 
and  for  economic  injury  until  the  close 
of  business  on  March  20,  1998  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300.  Atlanta,  GA  30308. 

The  interest  rates  are: 


'See  Phlx  Rule  1069. 
« 15  U.S.C  78f. 


»15U.S.C.  78fn)K5). 
•15U.S.C78s(b)(3)(A). 


M7CFR240.19b-4. 
•17  CFR  200.30-(a)(12). 
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Per- 
cent 


For  Physical  Damage: 

Homeowners  with  credit  available  elsewhere  „ 

Homeowners  without  credit  available  elsewhere  

Businesses  with  credit  availat)le  elsewhere . ...... — 

Businesses  arxj  norv-profrt  organizations  without  credit  available  elsewhere .. 

Others  (including  non-profit  organizations)  with  credit  available  elsewhere 

For  Economic  Injury: 

Businesses  and  small  agricultural  cooperatives  without  credit  available  elsewhere 


8.000 
4.000 
8.000 
4.000 
7.2S0 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  295706  and  for 
economic  injury  the  number  is  952200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  20. 1997. 
Paul  N.  Weech. 
Acting  Administrator. 

(FR  Doc.  97-17202  Filed  6-30-97;  8:45  am] 
BILUNG  COOE  MSS-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #2958] 

State  of  West  Virginia 

Wyoming  County  and  the  contiguous 
Counties  of  Boone,  Logan,  McDowell, 
Mercer.  Mingo,  and  Raleigh  in  the  State 
of  West  Virginia  constitute  a  disaster 
area  as  a  result  of  damages  caused  by 
flash  flooding,  mud  slides  and  wind 
driven  rain  which  occurred  on  June  1 


and  2,  1997.  Applications  for  loans  for 
physical  damage  may  be  filed  until  the 
close  of  business  on  August  21,  1997 
and  for  economic  injury  until  the  close 
of  business  on  March  20,  1998  at  the 
address  listed  below  or  other  locally 
announced  locations: 
U.S.  Small  Business  Administration. 

Disaster  Area  1  Office,  360  Rainbow 

Blvd.,  South  3rd  Floor,  Niagara  Falls, 

NY  14303. 

The  interest  rates  are: 


Per- 
cent 


For  Physical  Damage: 

Homeowners  with  credit  available  elsewhere  ^ . — _...... — ».. 

Homeowners  without  credit  available  elsewhere  _ 

Businesses  with  credit  available  elsewhere  

Businesses  and  non-profit  organizations  without  credit  available  elsewhere 

Others  (including  non-profit  organizations)  with  credit  available  elsewhere 

For  Economic  Injury: 

Businesses  and  small  aghcultural  cooperatives  without  credit  available  elsewhere 


8.000 
4.000 
8.000 
4.000 
7.250 

4.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  295806  and  for 
economic  injury  the  number  is  952300. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  20,  1997. 
Ginger  Lew. 
Acting  Administrator 

[FR  Doc.  97-17203  Filed  6-30-97;  8:45  ami 
BILUNG  COOE  8025-01 -P 

SMALL  BUSINESS  ADMINISTRATION 

Small  Business  Investment  Company; 
Computation  of  Alternative  Maximum 
Annual  Cost  of  Money  to  Small 
Businesses 

13  CFR  107.855  limits  the  maximum 
annual  Cost  of  Money  (as  defined  in  13 
CFR  107.50)  that  may  be  imposed  upon 
a  Small  Business  in  connection  with 
Financing  by  means  of  Loans  or  through 
the  purchase  of  Debt  Securities.  The 
cited  regulation  incorporates  the  term 
"Debenture  Rate",  which  is  defined  in 
13  CFR  107.50  in  terms  that  require  SBA 
to  publish,  from  time  to  time,  the  rate 


charged  on  ten-year  debentures  sold  by 
Licensees  to  the  public. 

Accordingly,  Licensees  are  hereby 
notified  that  effective  the  date  of 
publication  of  this  Notice,  and  until 
further  notice,  the  Debenture  Rate,  plus 
the  1  percent  annual  fee  which  is  added 
to  this  Rate  to  determine  a  base  rate  for 
computation  of  maximum  cost  of 
money,  is  8.07  percent  per  annum. 

13  CFR  107.855  does  not  supersede  or 
preempt  any  applicable  law  imposing 
an  interest  ceiling  lower  than  the  ceiling 
imposed  by  its  own  terms.  Attention  is 
directed  to  Section  308(i)  of  the  Small 
Business  Investment  Act  of  1958,  as 
amended,  regarding  that  law's  Federal 
override  of  State  usury  ceilings,  and  to 
its  forfeiture  and  penally  provisions. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59.011,  small  business 
investment  companies) 
Dated:  Jime  25, 1997. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FR  Doc.  97-17201  Filed  6-30-97;  8:45  am) 

BtLUNQ  COOE  S025-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  of  June  20, 1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
Docket  Number:  OST-97-2621 
Date  Filed:  6/ W97 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC2  ME-AFR  0005  dated  June  13, 
1997 

Middle  East-Africa  Expedited  Reso 
002L 

Intended  effective  date:  August  1. 
1997 

Docket  Number:  OST-97-2630 

Date  Fi7ed.- 6/18/97 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC2  ME  0010  dated  June  20.  1997 

Within  Middle  East  Expedited  Reso 
002a 

Intended  effective  date:  July  15,  1997 

Docket  Number:  OST-97-2631 
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Date  Filed:  6/ \B/97 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 
PTC31  S/CmC  0021  dated  June  6, 

1997 
South  Pacific  Resolutions  rl-29 
Corrections— PTC31  S/ORC  0023 

dated  June  10.  1997,  PTC31  S/CIRC 

0024  dated  June  13,  1997 
Minutes— PTC31  S/CIRC  0025  dated 

June  17,  1997 
Tables-PTC31  S/CIRC  Fares  0008 

dated.  June  13, 1997 
Intended  effective  date:  October  1, 

1997 

Docket  Number:  OST-97-2642 

Date  Filed:  6/20/97 

Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

COMP  Mail  Vote  876 

Special  Amending  Reso  EC  Member 
SUtes 

r-1-OlOcc  r-2-002  r-3-002ww 

Intended  effective  date:  July  1, 1997 
Paillette  V.  Twine, 
Chief.  Documentary  Services. 
(FR  Doc.  97-17213  Filed  &-30-«7;  8:45  am) 
aajjMQCooe  4ei«-<2-p 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certtflcates  of 
PutMic  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Suispart  Q  During  the  Week  Ending 
June  20, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq.).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number  OST-97-2626. 

Date  Filed:  June  1 7.  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  15, 1997. 

Description:  Application  of  United 
Parcel  Service  Co.,  piu^uant  to  49  U.S.C. 
41102  and  subpart  Q  of  the  regiilations, 
requests  an  amendment  to  its  certificate 
of  pubUc  convenience  and  necessity  for 
Route  569  authorizing  it  to  engage  in 
scheduled  foreign  air  transportation  of 


cargo  (property  and  mail)  between  the 
United  States  and  Mexico  so  as  to  add 
the  following  new  segment:  Between  the 
terminal  point  Houston,  Texas,  and  the 
terminal  points  Guadalajara.  Mexico: 
and  Between  the  terminal  point  San 
Antonio.  Texas,  and  the  terminal  point 
Mexico  Qty,  Mexico. 

Docket  Number:  OST-97-2628. 

Date  Filed:  June  18. 1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  July  16.  1997. 

Description:  Joint  Application  of  Air 
UK  (Leisiu^)  Limited  and  Leisiue 
International  Airways  Limited,  pursuant 
to  49  U.S.C.  41303  and  subpart  Q  of  the 
regulations,  request  the  transfer  of  Old 
Leisure's  foreign  air  carrier  permit  to 
New  Leisure  authorizing  it  to  engage  in 
the  charter  foreign  air  transportation  of 
persons  and  property  between  a  point  or 
points  in  the  United  Kingdom  and  a 
point  or  points  in  the  United  States. 

Docket  Number:  OST-97-2634. 

Date  Filed:  June  18.  1997. 

Due  Date  for  Answers.  Conforming 
AppUcations.  or  Motion  to  Modify 
Scope:  July  16,  1997. 

Description:  Application  of  Icelandair 
(Flugleidir  Hf.),  pursuant  to  49  U.S.C. 
41302  and  subpart  Q  of  the  regulations, 
request?  the  Department  to  amend  its 
foreign  air  carrier  permit  to  authorize 
the  carrier  to  engage  in  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  from  points  behind 
Iceland,  via  Iceland  and  intermediate 
points,  to  a  point  or  points  in  the  United 
States  and  beyond;  to  engage  in  charter 
air  transp>ortation  between  any  point  or 
points  in  Iceland  and  any  point  or 
points  in  the  United  States;  to  engage  in 
charter  air  transportation  between  any 
point  or  points  in  the  United  States  and 
any  point  or  points  in  a  third  country 
or  countries  as  part  of  a  continuous 
operation  that  includes  service  to 
Iceland;  and  to  engage  in  other  charter 
air  transportation  in  accordance  with 
the  Departments'  regulations  contained 
in  14  CFR  part  212. 
Paillette  V.  Twine. 
Chief,  Documentary  Services. 
IFR  Doc.  97-17214  Filed  6-30-97;  8:45  am) 
■LUNQCOOC  4t10-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Petition  for  Rulemaidng 

This  notice  sets  forth  the  reasons  for 
the  denial  of  a  petition  submitted  to  the 
National  Highway  Traffic  Safety 
Administration  (NHTSA)  under  49 


U.S.C.  30142  and  49  CFR  part  552  to 
initiate  rulemaking  to  amend  the 
Federal  Bumper  Standard  at  49  CFR  part 
581. 

The  Coalition  of  Small  Volume 
Automobile  Manufacturers.  Inc. 
(COSVAM),  which  describes  itself  as  a 
non-profit  association  comprised  of 
small  voliune  motor  vehicle 
manufacturers  (producing  less  than 
5.000  vehicles  per  year),  petitioned 
NHTSA  to  amend  the  Federal  Bumper 
Standard.  The  amendment  sought  by 
COSVAM  would  provide  an  exemption 
from  the  standard's  requirements  if 
compliance  with  those  requirements 
would  cause  a  manufacturer  substantial 
economic  hardship. 

As  conceived  by  COSVAM.  the 
exemption  would  only  be  available  to 
manufacturers  who  did  not  manufacture 
in,  and/or  import  into,  the  United  States 
in  the  previous  calendar  year  more  than 
10,000  vehicles.  COSVAM  contended 
that  NHTSA 's  requirements  impose  a 
proportionately  greater  burden  on  small 
volume  manufacturers  due  to  their 
Umited  resources  and  low  production. 
Additionally,  COSVAM  contended  that 
small  volimie  manufactiorers  have  more 
limited  access  to  technology  than  their 
larger  counterparts,  and  must  sustain 
enormous  costs  for  research  and 
development  and  other  expenses 
allocated  on  a  "per  vehicle"  basis,  given 
the  small  number  of  vehicles  over 
which  these  costs  must  be  spread. 

COSVAM  noted  that  49  U.S.C.  30113 
authorizes  NHTSA  to  exempt  motor 
vehicles  from  compliance  with  a 
Federal  motor  vehicle  safety  standard 
based,  in  part,  on  a  finding  that 
"compliance  with  the  standard  would 
cause  substantial  economic  hardship  to 
a  manufacturer  *   *   *."  49  U.S.C. 
30113(b)(3)(B)(i).  The  organization 
noted  that  comparable  language  is  not 
found  in  49  U.S.C.  32502.  the  statute 
that  mandated  the  issuance  of  the 
Federal  Bumper  Standard.  That  section 
instead  provides  that  an  exemption  from 
the  standard  may  be  granted,  for  good 
cause,  to  "(1)  a  multipurpose  passenger 
vehicle;  or  (2)  a  make,  model,  or  class 
of  a  passenger  motor  vehicle 
manufactured  for  a  special  use,  if  the 
standard  would  interfere  unreasonably 
with  the  special  use  of  the  vehicle."  49 
U.S.C.  32502(c)  (1)  and  (2). 

COSVAM  contended  that  the  vehicles 
produced  by  its  members  are 
manufactured  for  a  special  use, 
specifically  for  "imusual.  collector 
niche,  or  special  purposes."  The 
organization  described  these  vehicles  as 
typically  being  used  as  "week-end 
cars,"  as  opposed  to  being  given 
everyday  use.  COSVAM  further 
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contended  that  "compliance  with  the 
bumper  standard  interferes 
unreasonably  with  such  'special  use' 
when  compliance  causes  'substantial 
economic  hardship'  to  the  (small 
volume  manufacturer)."  Elaborating  on 
this  concept,  the  organization  observed 
that  "(i)f  the  (small  volume 
manufacturer)  produces  no  vehicles  (or 
fewer  vehicles)  because  of  the  burdens 
of  the  standard,  and  thus  incurs 
substantial  economic  hardship,  the 
'special  usage'  of  the  vehicles  by  the 
vehicles'  owners  is  diminished  or 
'unreasonably  interfered  with.'" 

COSVAM's  final  contention  was  that 
adoption  of  an  exemption  from  the 
bumper  standard  will  be  a  "significant 
step  towards  international 
harmonization  from  the  perspective  of 
the  (small  volume  manufacturer)." 

After  a  full  and  careful  analysis  of 
COSVAM's  petition  and  its  supporting 
rationale,  NHTSA  has  decided  to  deny 
the  petition.  The  agency  notes  that  49 
U.S.C.  32502,  the  statute  under  which 
the  bumper  standard  was  issued, 
provides  no  basis  for  exempting 
vehicles  on  the  grounds  of  economic 
hardship.  Even  if  such  a  basis  did  exist, 
the  agency  notes  that  COSVAM  did  not 
provide  any  financial  information 
demonstrating  how  compliance  with  the 
bumper  standard  causes  substantial 
economic  hardship  to  small  volume 
manufacturers. 

More  significantly,  COSVAM  did  not 
demonstrate  that  vehicles  produced  by 
small  volume  manufacturers  are 
manufactured  for  a  special  use.  The 
agency  believes  that  an  exotic  car 
licensed  and  used  on  public  roads 
cannot  be  considered  a  "special  use" 
vehicle.  Absent  the  showing  of  such  a 
special  use,  and  that  compliance  with 
the  bumper  standard  would 
unreasonably  interfere  with  that  special 
use,  there  is  no  basis  for  exempting  a 
vehicle  from  the  standard  under  49 
U.S.C.  32502(c)(2). 

NHTSA  can  only  exempt  a 
manufacturer  from  a  bumper  standard 
for  reasons  specified  in  section 
32502(c).  There  is  no  implied  authority 
for  the  agency  to  grant  exemptions  in 
situations  not  covered  by  that  section. 
Courts  have  strictly  construed  the 
statutes  administered  by  NHTSA  in 
determining  the  scope  of  the  agency's 
exemption  granting  authority.  See,  e.g., 
Naderv.  Volpe.  475  F.  2d  916  (D.C.  Cir., 
1973),  holding  that  the  agency's 
authority  to  grant  temporary  exemptions 
from  the  Federal  motor  vehicle  safety 
standards  is  limited  to  the  explicit 
wording  of  the  statute  authorizing  such 
exemptions,  now  codified  at  49  U.S.C. 
30113. 


Finally,  NHTSA  does  not  believe  that 
adoption  of  the  requested  exemption 
from  the  bumper  standard  will  further 
the  goals  of  international 
harmonization.  Those  goals  are  directed, 
in  part,  at  reducing  non-tariff  barriers  to 
trade,  such  as  those  that  result  from 
differences  in  test  standards  that  apply 
to  vehicles  sold  in  various  markets. 
Compliance  with  the  bumper  standard 
does  not  impose  such  an  impediment  to 
trade  because  it  would  not  restrict  the 
entry  of  a  compliant  vehicle  into  other 
markets. 

For  the  reasons  discussed  above. 
NHTSA  has  concluded  that  it  has  no 
authority  to  amend  49  CFR  peirt  581  to 
exempt  small  volume  manufacturers 
from  the  bumper  standard,  as  requested 
in  COSVAM's  petition. 

Accordingly,  that  petition  is  denied. 

Issued  on  June  25, 1997. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

(FR  Doc.  97-17106  Filed  6-30-97;  8:45  am] 

BtLUNG  COOC  4910-69-F 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Fourth  Quarterly  Performance  Review 
Meeting  on  the  Contract  "Detection  of 
Mechanical  Damage  in  Pipelines" 
(Contract  DTRS-5«-96-C-0010) 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  RSPA  invites  the  pipeline 
industry,  in-line  inspection  ("smart 
pig")  vendors,  and  the  general  public  to 
the  fourth  quarterly  performance  review 
meeting  of  progress  on  the  contract 
"Detection  of  Mechanical  Damage  in 
Pipelines."  The  meeting  is  open  to 
anyone,  and  no  registration  is  required. 
This  contract  is  being  performed  by 
Battelle  Memorial  Institute  (Battelle), 
along  with  the  Southwest  Research 
Institute,  and  Iowa  State  University.  The 
contract  is  a  research  and  development 
contract  to  develop  electromagnetic  in- 
line inspection  technologies  to  detect 
and  characterize  mechanical  damage 
and  stress  corrosion  cracking.  There  will 
be  a  presentation  on  the  status  of  the 
contract  taslis,  including  a  summary  of 
the  activity  and  progress  during  the  past 
quarter  and  the  projected  activity  for  the 
next  quarter. 

DATES:  The  fourth  quarterly 
performance  review  meeting  will  be 
held  on  July  24,  1997,  beginning  at  1:00 
p.m.  and  ending  around  5:00  p.m. 


ADDRESSES:  The  quarterly  review 
meeting  will  be  held  at  the  Adam  s 
Mark  Columbus  Hotel,  50  Third  Street, 
Columbus,  Ohio  43215.  The  hotel's 
telephone  number  is  (614)  228-5050. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  W.  Ulrich,  Contracting  Officer's 
Technical  Representative,  Office  of 
Pipeline  Safety,  telephone:  (202)  366- 
4556,  FAX:  (202)  366-4566.  e-mail: 
lloyd.ulrich@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

RSPA  is  conducting  quarterly  public 
meetings  on  the  status  of  its  contract 
"Detection  of  Mechanical  Damage  in 
Pipelines"  (Contract  DTRS-5&-96-C- 
0010)  because  in-line  inspection 
research  is  of  immediate  interest  to  the 
pipeline  industry  and  in-line  inspection 
vendors.  RSPA  will  continue  this 
practice  throughout  the  contract,  which 
may  be  up  to  three  years.  The  meetings 
will  allow  disclosure  of  the  results  to  all 
interested  parties  and  will  provide  an 
opportunity  for  interested  parties  to  ask 
Battelle  questions  concerning  the 
research. 

The  first  meeting  was  conducted  on 
October  22,  1996,  in  Washington,  DC. 
The  second  quarterly  review  meeting 
was  held  on  January  14,  1997  in 
Houston,  Texas,  in  parallel  with  a 
meeting  of  the  Gas  Research  Institute's 
(GRI)  Nondestructive  Evaluation 
Technical  Advisory  Group  to  enable 
significant  participation  by  pipeline 
operators  and  inspection  vendors.  The 
third  quarterly  review  meeting  was  held 
in  Washington  on  May  5,  1997  in 
advance  of  the  May  6-7,  1997,  meetings 
of  RSPA's  two  technical  advisory 
committees,  the  Technical  Pipeline 
Safety  Standards  Committee  for  gas 
pipelines  and  the  Technical  Hazardous 
Liquid  Pipeline  Safety  Standards 
Committee  for  hazardous  liquid 
pipelines.  This,  the  fourth  meeting  is 
being  held  in  Columbus  at  the  end  of 
another  meeting  of  the  Gas  Research 
Institute's  (GRI)  Nondestructive 
Evaluation  Technical  Advisorj*  Group. 

The  research  contract  with  Battelle  is 
a  cooperative  effort  between  GRI  and 
DOT,  with  GRI  providing  technical 
guidance.'  It  is  anticipated  that  every 
other  meeting  will  be  conducted  in 
Washington,  DC.  Future  meetings  may 
be  conducted  in  San  Antonio,  Texas 
(Southwest  Research  Institute);  Ames. 
Iowa  (Iowa  State  University);  or 
Chicago,  Illinois  (Gas  Research 
Institute).  Each  of  the  future  meetings 


I  See  the  notice  of  the  first  quarterly  performance 
review  meeting  (61  FR  534M:  Oct.  11. 1996)  for 
information  on  the  Memorandum  of  Understanding 
between  DOT  and  GRI. 
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will  be  announced  in  the  Federal 
Register  at  least  two  weeks  prior  to  the 
meeting. 

Attendance  is  open  to  all  and  does  not 
require  advanced  registration  nor 
advanced  notification  to  RSPA.  We 
specifically  want  that  segment  of  the 
pipeline  industry  involved  with  in-line 
inspection  to  be  aware  of  the  status  of 
this  contract.  To  assure  that  the  industry 
is  well  represented  at  these  meetings, 
we  have  invited  the  major  domestic  in- 
line inspection  company  (Tuboscope- 
Vetco  Pipeline  Services)  and  the 
following  pipeline  industry  trade 
associations:  American  Petroleum 
Institute.  Interstate  Natural  Gas 
Association  of  America,  and  the 
American  Gas  Association.  Each  has 
named  an  engineering/technical 
representative. 

n.  The  Contract 

The  Battelle  contract  is  a  research  and 
development  contract  to  evaluate  and 
develop  in-line  inspection  technologies 
for  detecting  mechanical  damage  and 
cracking,  such  as  stress-corrosion 
cracking  (SCC),  in  natural  gas 
transmission  and  hazardous  liquid 
pipelines.  Third-party  mechanical 
damage  is  one  of  the  largest  causes  of 
pipeline  failure,  but  existing  in-line 
inspection  tools  cannot  always  detect  or 
accurately  characterize  the  severity  of 
some  types  of  third-party  damage  that 
can  threaten  pipeline  integrity. 
Although  see  is  not  very  common  on 
pipelines,  it  usually  appears  in  high- 
stressed,  low-population-density  areas 
and  only  when  a  limited  set  of 
environmental  conditions  are  met. 
Several  attempts  have  been  made  to 
develop  an  in-line  inspection  tool  for 
SCC,  but  there  is  no  commercially 
successful  tool  on  the  market. 

Under  the  contract.  Battelle  will 
evaluate  and  advance  magnetic  flux 
leakage  (MFL)  inspection  technology  for 
detecting  mechanical  damage  and  two 
electromagnetic  technologies  for 
detecting  SCC.  The  focus  is  on  MFL  for 
mechanical  damage  because  experience 
shows  MFL  can  characterize  some  types 
of  mechanical  damage  and  can  be 
successfully  used  for  metal-loss 
corrosion  under  a  wide  variety  of 
conditions.  The  focus  for  SCC  is  on 
electromagnetic  technologies  that  can  be 
used  in  conjimction  with,  or  as  a 
modification  to,  MFL  tools.  The 
technologies  to  be  evaluated  take 
advantage  of  the  MFL  magnetizer  either 
by  enhancing  signals  or  using  electrical 
currents  that  are  generated  by  the 
passage  of  an  inspection  tool  through  a 
pipeline. 

The  contract  includes  two  major  tasks 
during  the  base  two  years  of  the 


contract.  Task  1  is  to  evaluate  existing 
MFL  signal  generation  and  analysis 
methods  to  establish  a  baseline  from 
which  today's  tools  can  be  evaluated 
and  tomorrow's  advances  measured. 
Then,  it  will  develop  improvements  to 
signal  analysis  methods  and  verify  them 
through  testing  under  realistic  pipeline 
conditions.  Finally,  it  will  bmld  an 
experience  base  and  defect  sets  to 
generalize  the  results  from  individual 
tools  and  analysis  methods  to  the  full 
range  of  practical  applications. 

Task  2  is  to  evaluate  two  inspection 
technologies  for  detecting  stress 
corrosion  cracks.  The  focus  in  Task  2  is 
on  electromagnetic  techniques  that  have 
been  developed  in  recent  years  and  that 
could  be  used  on  or  as  a  modification 
to  existing  MFL  tools.  Three  subtasks 
will  evaluate  velocity-induced  remote- 
field  techniques,  remote-field  eddy- 
current  techniques,  and  external 
techniques  for  sizing  stress  corrosion 
cracks. 

A  Task  3  is  being  considered  for  an 
option  year  to  the  contract.  Task  3,  if 
done,  will  verify  the  results  from  Tasks 
1  and  2  by  tests  under  realistic  pipeline 
conditions.  Task  3  will  (1)  extend  the 
mechanical  damage  detection,  signal 
decoupling,  and  sizing  algorithms 
developed  in  the  basic  program  to 
include  the  effects  of  pressure,  (2)  verify 
the  algorithms  under  pressurized 
conditions  in  GRI's  4.700  foot.  24-inch 
diameter  Pipeline  Simulation  Facility 
(PSF)  flow  loop,  and  <3)  evaluate  the  use 
of  eddy-current  techniques  for 
characterizing  cold  working  within 
mechanical  damage. 

A  drawback  of  present  pig  technology 
is  the  lack  of  a  reliable  pig  performance 
verification  procedure  that  is  generally 
accepted  by  the  pipeline  industry  and 
RSPA.  The  experience  gained  by  the 
pipeline  industry  and  RSPA  with  the 
use  of  the  PSF  flow  loop  in  this  project 
will  provide  a  framework  to  develop 
procedures  for  evaluating  pig 
performance.  Defect  detection  reliability 
is  critical  if  instrumented  pigging  is  to 
be  used  as  an  in-line  inspection  tool  in 
pipeline  industry  ri.sk  management 
pr^rams. 

T^e  ultimate  benefits  of  the  project 
could  be  more  efficient  and  cost- 
effective  operations,  maintenance 
programs  to  monitor  and  enhance  the 
safety  of  gas  transmission  and 
hazardous  liquid  pipelines.  Pipeline 
companies  will  benefit  from  having 
access  to  inspection  technologies  for 
detecting  critical  mechanical  damage 
and  stress-corrosion  cracks.  Inspection 
tool  vendors  will  benefit  by 
understanding  where  improvements  are 
beneficial  and  needed.  These  benefits 
will  support  RSPA's  long-range 


objectivfc  of  ensuring  the  safety  and 
reliability  of  the  gas  transmission  and 
hazardous  liquid  pipeline 
infrastructure. 

Issued  in  Washington,  D.  C.  on  June  25, 
1997. 
Rkhard  B.  Fekkr , 

Associate  Administrator  for  Pipeline  Safety. 
IFR  Doc.  97-17170  Filed  6-30-97;  8:45  am) 
BH-UNQ  COM  4t10-«-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Doctot  No.  AB-S08X] 

Land  Conservancy  of  Seattle  artd  King 
County— AtMndonnrtent  Exemption — in 
King  County,  WA 

On  June  11. 1997,  The  Land 
Conservancy  of  Seattle  and  King  County 
(TLC)  filed  writh  the  Surface 
"Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903- 
05  '  to  abandon  a  line  of  railroad  known 
as  the  Sammamish  or  Issaquah  Branch, 
extending  from  milepost  7.30  near 
Redmond  to  the  end  of  the  line  at 
milepost  19.75  in  Issaquah.  which 
traverses  U.S.  Postal  Service  ZIP  Codes 
98027.  98029,  98052  and  98053, a 
distance  of  12.45  miles,  in  King  County. 
WA.  TLC  has  indicated  that  there  are  no 
stations  on  the  line. 

TLC  states  that  the  line  contains 
approximately  1  mile  of  federally 
granted  right-of-way.  Any 
documentation  in  TLC's  possession  will 
be  made  available  promptly  to  those 
requesting  it. 

In  this  proceeding.  TLC  is  proposing 
to  abandon  a  line  that  constitutes  its 
entire  rail  system.  In  issuing 
abandonment  authority  for  a  railroad 
line  that  constitutes  the  carrier's  entire 
system,  the  Board  does  not  impose  labor 
protection,  except  in  specifically 
enimierated  circumstances.  See 
Northampton  and  Bath  R.  Co. — 
Abandonment.  354  I.C.C.  784.  785-86 
(1978)  (Northampton).  Therefore,  if  the 
Board  grants  the  petition  for  exemption, 
in  the  absence  of  a  showing  that  one  or 
more  of  the  exceptions  articulated  in 
Northampton  are  present,  under  Board 
policy  no  labor  protective  conditions 
would  be  imposed. 


'  TLC  seeks  exemptions  from  the  offer  of  financial 
assistance  (OFA)  requirements  of  49  U.S.C.  10904 
and  the  public  use  requirements  of  49  U.S.C.  10905. 
Exemptions  from  49  U.S.C.  10904-05  have  been 
granted  from  time  to  time,  but  only  when  the  right- 
of-way  is  needed  for  a  valid  public  purpose  and 
there  is  no  overriding  public  need  for  continued  rail 
service. 
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By  issuing  this  notice,  the  Board  i$ 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  September 
29.  1997. 

Unless  an  exemption  is  granted,  as 
sought,  from  the  OFA  provisions  of  49 
U.S.C.  10904.  any  OFA  under  49  CFR 
1152.27(b)(2)  will  be  due  no  later  than 
10  days  after  service  of  a  decision 
granting  the  petition  for  exemption. 
Each  OFA  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  and  any  request  for  trail 
use/rail  banking  under  49  CFR  1 152.29 
will  be  due  no  later  than  July  21,  1997. 
Each  trail  use  request  must  be 
accompanied  by  a  SI 50  filing  fee.  See  49 
CFR  1002.2(f)(27).= 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-508X 
and  must  be  sent  to:  (1)  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  NW..  Washington,  DC  20423- 
0001;  and  (2)  Charles  H.  Montange,  426 
NW  162d  Street,  Seattle,  WA  98177. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  (TDD  for  the 
hearing  impaired  is  available  at  (202) 
565-1695.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation.  Any 
other  persons  who  would  like  to  obtain 
a  copy  of  the  EA  (or  EIS)  may  contact 
SEA.  EAs  in  these  abandonment 
proceedings  normally  will  be  available 
within  60  days  of  the  filing  of  the 
petition.  The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 

.     Decided:  June  23,  1997. 


^TLC  submits,  as  Exhibit  A  to  its  petition,  a  trail 
use  request  executed  by  King  County  Department  of 
Parks  and  Recreation  (King  County  Parks).  Because 
King  County  Parks  is  a  state  government  entity,  the 
filing  fee  is  waived.  49  CFR  1002.2(e)(1). 


By  the  Board,  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  Williams, 

Secretory. 

IFR  Doc.  97-17149  Filed  6-30-97;  8:45  ami 

BIUJNG  CODE  491$-0(M> 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Renegotiation  Board  interest  Rate; 
Prompt  Payment  Interest  Rate; 
Contract  Disputes  Act 

AGENCY:  Bureai*  of  the  Public  Debt, 
Fiscal  Service,  Treasury. 
action:  Notice. 

SUMMARY:  For  the  period  beginning  July 
1,  1997  and  ending  on  December  31. 
1997,  the  prompt  payment  interest  rate 
is  6.75%  (6V4  per  centum)  per  annum. 
ADDRESSES:  Comments  or  inquiries  may 
be  mailed  to  Cynthia  Winters,  Team 
Leader,  Debt  Accounting  Branch.  Office 
of  Public  Debt  Accounting,  Bureau  of 
the  Public  Debt,  Parkersburg,  West 
Virginia,  26106-1328.  A  copy  of  this 
Notice  will  be  made  available  for 
downloading  from  the  http:// 
vvrww.publicdebt.treas.gov. 

DATES:  This  notice  announces  the 
interest  rate  applicable  for  the  July  1, 
1997  to  December  31,  1997  period. 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Brown,  Debt  Accounting 
Branch  Manager,  Office  of  Public  Debt 
Accounting,  Bureau  of  the  Public  Debt, 
Parkersburg,  West  Virginia,  26106-1328, 
(304)  480-5171,  Cynthia  Winters,  Team 
Leader,  Debt  Accounting  Branch,  Office 
of  Public  Debt  Accounting,  Bureau  of 
the  Public  Debt,  (304)  480-5174,  or 
Elizabeth  S.  Gracia,  Attorney-Adviser, 
Office  of  the  Chief  Counsel,  Bureau  of 
the  Public  Debt,  (304)  480-5198. 
SUPPLEMENTARY  INFORMATION:  Although 
the  Renegotiation  Board  is  no  longer  in 
existence,  other  Federal  Agencies  are 
required  to  use  interest  rates  computed 
under  the  criteria  established  by  the 
Renegotiation  Act  of  1971  Section  2, 
Public  Law  92^1,  85  Stat.  97.  For 
example,  the  Contract  Disputes  Act  of 
1978  Sec.  12,  Public  Law  95-563,  92 
Stat.  2389  and  the  Prompt  Payment  Act 
of  1982  Section  2,  Public  Law  97-177, 
96  Stat.  85  provide  for  the  calculation  of 
interest  due  on  claims  at  a  rate 
established  by  the  Secretary  of  the 
Treasury  pursuant  to  31  U.S.C.  3902(a). 
Therefore,  notice  is  hereby  given  that, 
pursuant  to  the  above  mentioned 
sections,  the  Secretary'  of  the  Treasury 
has  determined  that  the  rate  of  interest 
applicable  for  the  purpose  of  said 


sections,  for  the  period  beginning  July  1, 
1997  and  ending  on  December  31,  1997. 
is  6V4  per  centum  per  annum. 

Dated:  June  26. 1997. 
Donald  V.  Hammond. 

Deputy  Fiscal  Assistant  Secretary. 

[FR  Doc.  97-17307  Filed  6-30-97;  8:45  am) 

BIUJNG  COOE  4810-39-P 

DEPARTMENT  OF  THE  TREASURY 
Fiscal  Service 

AGENCY:  Financial  Management  Service. 

Fiscal  Service,  Department  of  the 

Treasury. 

ACTION:  Surety  Companies  Acceptable 

on  Federal  Bonds  Termination  of 

Authority:  Christiania  General 

Insurance  Corporation  of  New  York. 

SUMMARY:  Dept.  Cir.  570. 1996-Rev.. 
Supp.  No.  13). 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  (202)  874-6850. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to 
Christiania  General  Insurance 
Corporation  of  New  York,  of  Tarrytown, 
New  York,  under  the  United  States 
Code,  Title  31,  Sections  9304-9308.  to 
qualify  as  an  acceptable  surety  on 
Federal  bonds  is  terminated  effective 
today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  61 
FR  34286,  July  1,  1996. 

With  respect  to  any  bonds  currently 
in  force  with  Christiania  General 
Insurance  Corporation  of  New  York, 
'  bond-approving  officers  should  secure 
new  bonds  with  acceptable  sureties  in 
those  instances  where  a  significant 
amount  of  liability  remains  outstanding. 
In  addition,  bonds  that  are  continuous 
in  nature  should  not  be  renewed. 

The  Treasury  Department  Circular 
570  may  be  viewed  and  downloaded 
through  the  Internet  (http:// 
wv»rw. fins. treas.gov/c570.html)  or 
through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington.  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00499-7. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service.  Funds  Management  Division. 
Surety  Bond  Branch.  3700  East- West 
Highway,  Room  6F04.  Hyattsville,  MD 
20782. 
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Dated:  June  25.  1997. 
Charles  F.  Schwan  III, 

Acting,  Assistant  Commissioner,  Financial 
Information,  Financial  Management  Service. 
|FR  Doc.  97-17158  Filed  6-30-97;  8:45  am] 

BILUNG  CODE  OIO-SS-M 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

AGENCY:  Fiscal  Service,  Department  of 
the  Treasury. 

ACTION:  Surety  companies  acceptable  on 
Federal  bonds  termination  of  authority: 
Gramercy  Insurance  Company. 

summary:  (Dept.  Circ.  570,  1996-Rev., 
Supp.  No.  12). 

SUPPLEMENTARY  INFORMATION:  Notice  is 

hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to 
Gramercy  Insurance  Company,  of 
Wilmington,  Delaware,  under  the 
United  States  Code,  Title  31,  sections 
9304-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  today. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  61 
FR  34293,  July  1.  1996. 

With  respect  to  any  bonds  currently 
in  force  with  Gramercy  Insurance 
Company,  bond-approving  officers 
should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  significant  amount  of  liability 
remains  outstanding.  In  addition,  bonds 
that  are  continuous  in  nature  should  not 
be  renewed. 

The  Treasury  Department  Circular 
570  may  be  viewed  and  downloaded 
through  the  Internet  (http:// 
www.fms.treas.gov/c570.html)  or 
through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington.  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00499-7. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S. Department  of  the 
Treasury,  Financial  Management 
Service.  Funds  Management  Division. 
Surety  Bond  Branch,  3700  East- West 
Highway.  Room  6F04,  Hyattsville,  MD 
20782. 

Dated:  June  25,  1997. 

Charlm  F.  Schwan  m. 

Acting,  Assistant  Commissioner,  Financial 
Information. 

(PR  Doc.  97-17157  Filed  6-30-97;  8:45  am) 

BILUNG  CODE  *t^O-M-^» 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

AGENCY:  Fiscal  Service,  Department  of 
the  Treasury. 

ACTION:  Surety  Companies  Acceptable 
on  Federal  Bonds  Termination  of 
Authority:  Houston  General  Insurance 
Company. 

SUMMARY:  (Dept.  Circ.  570, 1996-Rev., 

Supp.  No.  14). 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  (20^  874-6850. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to 
Houston  General  Insurance  Company,  of 
Fort  Worth,  Texas,  under  the  United 
States  Code,  Title  31.  Sections  9304- 
9308,  to  qualify  as  an  acceptable  surety 
on  Federal  bonds  is  terminated  effective 
June  13,  1997. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  61 
FR  34295,  July  1,1996. 

With  resp>ect  to  any  bonds  currently 
in  force  with  Houston  General  Insurance 
Company,  bond-approving  officers 
should  secure  new  bonds  with 
acceptable  sureties  in  those  instances 
where  a  significant  amount  of  liability 
remains  outstanding.  In  addition,  bonds 
that  are  continuous  in  nature  should  not 
be  renewed. 

The  Treasury  Department  Circular 
570  may  be  viewed  and  downloaded 
through  the  Internet  (http:// 
www.fms.treas.gov/570.html)  or 
through  our  computerized  public 
bulletin  board  system  (FMS  Inside  Line) 
at  (202)  874-6887.  A  hard  copy  may  be 
purchased  bom  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  EXZ,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  048-000-00499-7. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Funds  Management  Division, 
Surety  Bond  Branch,  3700  East- West 
Highway,  Room  6F04,  Hyattsville,  MD 
20782,  telephone  (202/FTS)  874-6507. 

Dated:  June  25, 1997. 
Charles  F.  Schwan  m. 

Acting.  Assistant  Commissioner,  Financial 
Information.  Financial  Management  Service. 
(FR  Doc.  97-17159  Filed  6-30-97;  8:45  am] 

BILUNQ  CODE  4S10-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5735  and  Schedule 
P  (Form  5735) 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5735,  Possessions  Corporation  Tax 
Credit  (Under  Sections  936  and  30A), 
and  Schedule  P  (Form  5735),  Allocation 
of  Income  and  Expenses  Under  Section 
936(h)(5). 

DATES:  Written  comments  should  be 
received  on  or  before  September  2,  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  10224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Possessions  Corporation  Tax 
Credit  (Under  Sections  936  and  30A), 
and  Allocation  of  Income  and  Expenses 
Under  Section  936(h)(5). 

OMB  Number:  1545-0217 

Form  Number:  Form  5735  and 
Schedule  P  (Form  5735) 

Abstract:  Form  5735  is  used  to 
compute  the  possessions  corporation  tax 
credit  under  sections  936  and  30A. 
Schedule  P  (Form  5735)  is  used  by 
corporations  that  elect  to  share  their 
income  or  expenses  with  their  affiliates. 
The  forms  provide  the  IRS  with 
information  to  determine  if  the 
corporations  have  correctly  computed 
the  tax  credit  and  the  cost-sharing  or 
profit-split  method  of  allocating  income 
and  expenses. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,371 

Estimated  Time  Per  Respondent:  23 
hr.,  52  min. 

Estimated  Total  Annual  Burden 
Hours:  32,713 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  24,  1997. 
Garrick  R.  Sliear. 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  97-17219  Filed  6-30-97;  8:45  am] 

BILUNG  CODE  4S30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  3468 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 


burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
3468,  Investment  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2,  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Investment  Credit. 

OMB  Number:  1545-0155. 

Form  Number:  3468. 

Abstract:  Taxpayers  are  allowed  a 
credit  against  their  income  taxes  for 
certain  expenses  they  incur  for  their 
trades  or  businesses.  Form  3468  is  used 
to  compute  this  investment  tax  credit. 
The  information  collected  is  used  by  the 
IRS  to  verify  that  the  credit  has  been 
correctly  computed. 

Current  Actions:  Line  7c  (Adoption 
Credit)  was  added  to  the  form  to  reflect 
this  new  credit,  effective  for  tax  years 
beginning  after  December  31,  1996.  The 
new  credit  will  become  part  of  the 
computation  of  the  tax  liability 
limitation  on  the  investment  credit. 

Type  of  ■Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  farms,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
360,000. 

Estimated  Time  Per  Respondent:  18 
hr. 

Estimated  Total  Annual  Burden 
Hours:  6,480.000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 


revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 
REQUEST  FOR  COMMENTS:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  24.  1997. 
Garrick  R.  Shear, 

[RS  Reports  Clearance  Officer. 

(FR  Doc.  97-17220  Filed  6-30-97;  8:45  am) 

BILUNG  CODE  400-01 -U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8613 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperv\'ork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
Uw  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  8613, 
return  of  Excise  Tax  on  Undistributed 
Income  of  Regulated  Investment 
Companies. 

DATES:  Written  comments  should  be 
received  on  or  before  September  2. 
1997.  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
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FOR  FURTHER  INFORMADON  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Return  of  Excise  Tax  on 
Undistributed  Income  of  Regulated 
Investment  Companies. 

OMB  Number:  1545-1016. 

Form  Number:  8613. 

Abstract:  Form  8613  is  used  by 
regulated  investment  companies  to 
compute  and  pay  the  excise  tax  on 
undistributed  income  imposed  under 
Internal  Revenue  Code  section  4982.  IRS 
uses  the  information  to  verify  that  the 
correct  amount  of  tax  has  been  reported. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
1,500. 

Estimated  Time  Per  Respondent:  11 
hr.,  4  min. 

Estimated  Total  Annual  Burden 
Hours:  16,605. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility, 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  24, 1997. 
Garrick  R.  Shear, 
mS  Reports  Clearance  Officer. 
[FR  Doc.  97-17221  Filed  6-30-97;  8:45  ami 
BILLING  COOE  4«30-01-P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2220 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
Uw  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  2220, 
Underpayment  of  Estimated  Tax  by 
Corporations. 

DATES:  Written  comments  should  be 
received  on  or  before  September  2,  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Underpayment  of  Estimated  Tax 
by  Corporations. 

0^{B  Number:  1545-0142. 

Form  Number:  2220. 

Abstract:  Form  2220  is  used  by 
corporations  to  determine  whether  they 
are  subject  to  the  penalty  for 
underpayment  of  estimated  tax  and,  if 
so,  the  amount  of  the  penalty.  The  IRS 
uses  the  information  on  Form  2220  to 
determine  if  the  corporation  had  an 
underpayment  of  tax  to  which  the 
estimated  tax  penalty  applies  and,  if  so, 
whether  the  amount  of  the  penalty  was 
computed  correctly. 


Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
702,000. 

Estimated  Time  Per  Respondent:  30 
hr.,  34  min. 

Estimated  Total  Annual  Burden 
Hours.  21,463,187. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comment: 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  23.  1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
iFR  Doc.  97-17222  Filed  6-30-97;  8:45  am] 

BIUJNG  COOE  4830-01-P 


DEPARTMErfT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  4626 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 
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ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiuy ,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
Law  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
conunents  concerning  Form  4626, 
Alternative  Minimum  Tax — 
Corporations. 

DATES:  Written  comments  should  be 
received  on  or  before  Septeber  2, 1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Alternative  Minimum  Tax — 
Corporations. 

OMB  Number:  1545-0175. 

Form  Number:  4626 

Abstract:  Form  4626  is  used  by 
corporations  to  calculate  their 
alternative  minimum  tax  under  section 
55  of  the  Internal  Revenue  Code.  The 
IRS  uses  the  information  on  the  form  to 
determine  whether  the  tax  has  been 
computed  correctly. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  48 
hr.,  33  min. 

Estimated  Total  Annual  Burden 
Hours:  4,855,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 


revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  bvuxlen  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piut:hase  of  services 
to  provide  information. 

Approved:  June  23, 1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-17223  Filed  6-30-97;  8:45  am] 

BILUNG  COOE  4«30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974,  New  Routine  Use 
Statement  Amendment  of  System; 
Notice 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice;  New  routine  use. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a(e),  Notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  adding  a  new 
routine  use  statement  to  a  system  of  VA 
records. 

DATES:  Interested  persons  are  invited  to 
submit  written  comments,  suggestions, 
or  objections  regarding  the  new  routine 
use.  All  relevant  material  received 
before  July  31,  1997,  will  be  considered. 
All  written  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management. 
Room  1158,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  holidays.  If  no  public  conunent 
is  received  diuing  the  30  day  review 
period  allowed  for  public  conunent,  or 
unless  otherwise  published  in  the 
Federal  Register  by  VA,  the  routine  use 
included  herein  is  effective  July  31, 
1997. 


ADDRESSES:  Written  comments 
concerning  the  new  routine  use  may  be 
mailed  to  the  Director.  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Room  1154, 
Washington,  DC  20420. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mrs.  Judith  Caden,  Assistant  Director 
Loan  Policy  (264),  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  E)epartment  of  Veterans 
Affairs,  Washington,  DC  20420,  (202) 
273-7368. 

SUPPLEMENTARY  INFORMATION:  In  the 
course  of  administering  the  VA  loan 
guaranty  prt>gram,  VA  occasionally 
must  rely  on  the  services  of  outside 
parties  to  perform  work  which  requires 
the  use  of  data  contained  in  VA  system 
of  records  55  VA  26.  For  example,  VA 
has  recently  worked  with  the  Federal 
Home  Loan  Mortgage  Corporation 
(Freddie  Mac)  in  developing  a  VA 
specific  mortgage  scorecard  for  use  by 
lenders.  This  scorecard  enabled  VA  and 
Freddie  Mac  to  pursue  a  pilot  program 
to  see  if  VA  home  loans  could  be 
processed  using  the  automated 
underwriting  features  of  Freddie  Mac's 
Loan  Prospector  program.  In  building 
the  scorecard,  it  was  necessary  for  VA 
to  provide  Freddie  Mac  wixh  access  to 
information  concerning  the  loan 
characteristics  of  a  number  of  recent  VA 
loans.  Freddie  Mac  needed  this 
information  to  conduct  a  statistical 
validation  of  its  Loan  Prospector  system 
to  prove  the  model's  abiUty  to  provide 
risk  assessments  for  VA  loans. 

In  a  sitiiation  like  this,  the  entity 
being  provided  the  information  is  acting 
as  a  contractor  performing  an  agency 
function,  and  is  required  to  agree  that 
all  employees  involved  in  this  matter 
would  be  made  aware  that  while 
performing  work  in  connection  with  a 
VA  system  of  records,  they  would  be 
considered  VA  employees  for  purposes 
of  the  Privacy  Act.  As  such,  they  would 
be  subject  to  the  criminal  penalty 
provisions  imposed  by  subsection  (i)  of 
the  Privacy  Act  (5  U.S'.C.  552a(i)).  The 
contractor  must  also  agree  not  to  use  the 
data  obtained  for  any  purpose  other 
than  that  called  for  under  the  contract, 
to  safeguard  the  data  against  any  further 
disclosure,  and  to  return  all  of  the  data 
to  VA  at  the  conclusion  of  the  work. 

VA  has  determined  that  release  of 
information  under  circumstances  such 
as  those  described  above  is  a  necessary 
and  proper  use  of  information  in  tbis 
system  of  records  and  that  the  specific 
routine  use  proposed  for  the  transfer  of 
this  information  is  appropriate 

An  altered  system  of  records  report 
and  a  copy  of  the  revised  system  notice 
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have  been  sent  to  the  House  of 
Representatives  Committee  on 
Government  Reform  and  Oversight,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  as  required  by  5 
U.S.C.  552a(r)  and  guidelines  issued  by 
OMB  (59  FR  37906,  37916-18,  July  25, 
1994.) 

The  proposed  routine  use  will  be 
added  to  the  system  of  records  entitled 
"Loan  Guaranty  Home.  Condominium 
and  Manufactured  Home  Loan 
Applicant  Records.  Specially  Adapted 
Housing  Applicant  Records,  and  Vendee 
Loan  Applicant  Records — VA" 
(SSV.^Ze)  as  published  at  40  FR  38095, 
August  26.  1975  and  amended  at  48  FR 
499961.  October  28,  1983;  51  FR  24781, 
July  8.  1986.  51  FR  28289.  August  6, 
1986;  52  FR  721.  January  8.  1987,  53  FR 
49818,  December  9.  1988;  56  FR  2064. 
January  18.  1991,  56  FR  15666,  April  17, 
1991;  and  58  FR  50629,  September  28. 
1993. 


Approved:  June  10, 1997. 
Jesse  Brown. 

Secretary  of  Veterans  Affairs. 

Notice  of  .\mendment  to  System  of 
Records 

The  system  of  records  identified  as  55 
VA  26  "Loan  Guaranty  Home. 
Condominium  and  Manufactured  Home 
Loan  Applicant  Records.  Specially 
Adapted  Housing  Applicant  Records. 
and  Vendee  Loan  Applicant  Records- 
VA"  published  at  40  FR  38095.  August 
26,  1975  and  amended  at  48  FR  49961, 
October  28, 1983;  51  FR  24781,  Julv  8, 
1986;  51  FR  28289,  August  6.  1986';  52 
FR  721,  January  8,  1987:  53  FR  59818. 
December  9, 1988;  56  FR  2064.  January 
18.  1991;  56  FR  15666.  April  17.  1991; 
and  58  FR  50629,  September  28,  1993, 
is  revised  to  add  a  new  routine  use 
number  33  as  follows: 

55VA26 

SYSTEM  NAME: 

Loan  Guaranty  Home,  Condominium 
and  Manufactured  Home  Loan 


Applicant  Records,  Specially  Adapted 
Housing  Applicant  Records,  and  Vendee 
Loan  Applicant  Records — VA. 


ROinKE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEOORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

*  '  •  •  •  • 

33.  Relevant  loan  guaranty  record 
information  may  be  disclosed  to  any 
individual,  organization,  or  other  entity 
with  whom  VA  has  a  contract  or 
agreement  under  which  that  entity  will 
perform  services  to  assist  VA  in  the 
administration  of  the  Loan  Guaranty 
Program.  The  information  that  may  be 
disclosed  imder  this  routine  use  is 
Umited  to  that  which  is  necessary  to 
permit  the  contractor  to  perform  the 
services  required  under  the  contract  or 
agreement. 

*  •        *        •        * 

[FR  Doc.  97-17224  Filed  6-30-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

FISCAL  SERVICE 

(Dept.  Circular  570;  1997  Revision) 

COMPANIES  HOLDING  CERTIFICATES  OF  AUTHORITY  AS  ACCEPTABLE  SURETIES  ON 
FEDERAL  BONDS  AND  AS  ACCEPTABLE  REINSURING  COMPANIES 

Effective  July  1,  1997 


This  Circular 
bond-appro VI n 
States.  Copi 
from  the  Gove 
published  m 
to  Federal  su 
Financial  Man 
6A15  Hyattsvi 
874-9978. 


is  published  annually,  solely  for  the  information  of  Federal 
g  officers  and  persons  required  to  give  bonds  to  the  United 
es  of  the  Circular  and  interim  changes  may  be  obtained  directly 
rnment  Printing  Office  (202)  512-1800.   (Interim  changes  are 
the  FEDERAL  REGISTER  as  they  occur.)   Other  information  pertinent 
reties  may  be  obtained  from  the  U.S.  Department  of  the  Treasury, 
agement  Service,  Surety  Bond  Branch,  3700  East  West  Highway,  Room 
lie,  MD   20782,  Telephone  {FTS/202)  874-6850  or  (Fax/202) 


For  the  most  current  list  of  Treasury  authorized  companies,  all  year  round,  24 
hours  a  day,  free  of  charge,  use  your  computer  modem  and  dial  into  our 
coi^mtmr±zm<i  publi.c  bullmtxa  t>oard  at    (202)  874-6887.   The  list  is  also 
available  through  the  Internet  at  http://www.fms.treas.gov/c570.html.  Plmamm 
notm   that   th«  undarvrlting  limitation  published  herein  La   on  a  p^r  bond  basLa 
but    this   does  not  limit  tba   amount   of  a  bond   that   a   coBf>any  can   wxlte. 
Companies  are  allowed  to  write  bonds  with  a  penal  sum  over  their  underwriting 
limitation  as  long  as  they  protect  the  excess  amount  with  reinsurance, 
coinsurance  or  other  methods  as  specified  at  31  CFR  223.10-11.   Please  refer 
to  footnote  (b)  at  the  end  of  this  publication. 

The  following  companies  have  cortjplied  with  the  law  and  the  regulations  of  the 
U.S.  Department  of  the  Treasury.   Those  listed  m  the  front  of  this  Circular  are 
acceptable  as  sureties  and  reinsurers  on  Federal  bonds  under  Title  31  of  the 
United  States  Code,  Sections  9304  to  '9308  (See  Note  (a)].   Those  listed  m  the 
bac)c  are  acceptable  only  as  reinsurers  on  Federal  bonds  under  31  CFR  223»3(b) 
[See  Note  (e) ) . 

If  we  can  be  of  any  assistance,  please  feel  free  to  contact  the  Surety  Bond 
Branch  at  (202)  874-6850. 


Charles  F.  Schwan  III 

Acting,  Assistant  Commissioner 

Financial  Information 

Financial  Management  Service 


mPORTJUTT   IWTORMarXON  15  COKTAINED    IN   THE   IfOTES  AT   THE  END  OF 
TBIS    CIKCtJLAR.        PLEASI   READ    THE   NOTES    CAREFULLY. 
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Acadia  Insurane*  Coapasy 

BUSINESS  ADDRESS:  P.O.  BOX  9010.  WestbrooJc,  ME   04098-5010.   PHONE: 
4300.   UNDERWRITING  LIMITATION  */:  $4,278,000.   SURETY  LICENSES  <=''/• 
ME,  MD,  MA,  NH,  NY,  PA,  VT .   INCORPORATED  IN:  Maine. 


207)  772- 
CT ,  DE , 


Accaptanc*  Insurance  Coaipany 

BUSINESS  ADDRESS:  222  South  15th  Street,  Suite  600  North,  Omaha, 


PHONE:   (402)  344-8800.   UNDERWRITING  LIMITATION 


LICENSES 


]fl 


$9, 533, 000. 


NE   68102 
SURETY 


INCORPORATED  IN:  NeBraska . 


AZ,  AR,  CO,  GA,  IL,  IN,  lA,  KY,  ME,  MI,  NE,  ND,  OH,  TN ,  VA,  WI  . 


ACCKSDITID  8DSSTT  AMD  CASUALTT  CGMPAmr,  IHC. 

BUSINESS  ADDRESS:  P.O.  Box  568529,  Orlando,  FL   32856-8529.   PHONE:  (407)  841- 
8500.   UNDERWRITING  LIMITATION  */ :  $706,000.   SURETY  LICENSES  <=''/'    AL,  FL,  GA, 
IN,  LA,  MD,  MN,  MS,  MO,  NV,  NJ,  ND,  OH,  PA,  SC,  SD,  TN,  VA.   INCORPORATED  IN: 
Florida. 

ACSTAK  ZHSXTSAVCB  COMPAVT 

BUSINESS  ADDRESS:  P.O.  Box  2350,  New  Britain,  CT   06050-2350.   PHONE:  (860) 
224-2000.   UNDERWRITING  LIMITATION  */ :  $1,247,000.   SURETY  LICENSES  "^''Z-  AL, 
AK,  AZ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Illinois. 

Aagia  Saeurlty  Insuranca  Coepany 

BUSINESS  ADDRESS:  P.O.  Box  3153,  HarriBburg,  PA   17105.   PHONE:  (717)  657- 
9671.   UNDERWRITING  LIMITATION  */ :  $1,274,000.   SURETY  LICENSES  «''/•  AL,  AZ, 


AR,  CA,  CO,  CT,  DE,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA, 
MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI , 
VT,  VA,  WA,  WV,  WI,  WY.   INCORPORATED  IN:  Pennsylvania. 

Aatna  Casualty  and  Suraty  Coepany  (Tha)  Z 
Aatna  Casualty  t   Suraty  Coapany  of  Aaarica  £ 
Aatna  Casualty  and  Suraty  Coapany  of  Illinois  i 


MD,  MA,  MI, 
SC,  SD,  TN, 


MN,  MS, 
TX ,  UT , 


Affillatad  7M  Insuranca  Cnepany 

BUSINESS  ADDRESS:  Allendale  Park,  P.O.  Box  7500,  Johnston,  RI   02919-0500. 
PHONE:   (401)  275-3000.   UNDERWRITING  LIMITATION*"/:  $3,163,000.   SURETY 
LICENSES  «•'/••  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM ,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY . 
INCORPORATED  IN:  Rhode  Island. 


Allaghany  Mutual  Casualty  Company 

BUSINESS  ADDRESS:  P.O.  Box  1116 


i/ 


Meadville,  PA   16335-7116, 


PHONE:   (814)  336- 


2521.  UNDERWRITING  LIMITATION  "^  :  $1,023,000.  SURETY  LICENSES 
FL,  ID,  IL,  IN-,  LA,  MD,  MI,  MS,  NV,  NJ,  NC,  OH,  OK,  PA,  SC,  SD, 
WI.   INCORPORATED  IN:  Pennsylvania. 


c,t/: 


CA,  DC, 


TN,  TX,  WA, 


Allandala  Mutual  Insuranca  Coapany 

BUSINESS  ADDRESS:  Allendale  Park,  P.O.  Box  7500,  Johnston,  RI   02919-0500. 
PHONE:   (401)  275-3000.   UNDERWRITING  LIMITATION  */:  $92,256,000.   SURETY 
LICENSES  «''/■•  AL,  AK,  AZ ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE ,  NV,  NH,  N  J ,  NM ,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  PR,  RI,  SC ,     SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY . 
INCORPORATED  IN:  Rhode  Island. 


Alllanea  Assuranca  Coapany  of  Aaarica 

BUSINESS  ADDRESS:  25  Independence  Blvd.,  Warren,  .,   .  _..    __ 

8130.   UNDERWRITING  LIMITATION  *'^ :     $19,152,000.   SURETY  LICENSES  =''/••  IN,  KY, 
ME.   INCORPORATED  IN:  New  York. 


NJ   07059.   PHONE:   (212)  753- 


See  Footnotes/Notes  at  end  of  Circular 
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Alliad  Mutual  Znauzanc*  Caaqp«ny 

BUSINESS  ADDRESS:  701  5th  Avenue,  Def  MoineB,  lA   50391-2007.   PHONB:  (515) 
280-4211.   UNDERWRITING  LIMITATION  *>' :    $19,134,000.   SURETY  LICENSES  =''''  AZ, 
AR,  CA,  CO,  DC,  ID,  IL,  IN,  lA,  KS,  KY,  MI,  MN,  MO,  MT,  NB,  NV,  NM,  ND,  OH, 
OK,  OR,  SD,  TN,  TX,  OT,  MA,  MI,  MY.   INCORPORATED  IN:  Iowa. 

ALLSTATI  nreOBAaCI  COMPAVT 

BUSINESS  ADDRESS:  3075  Sanders  Rd.   Ste.  HIA,  Northbroolc,  IL   60062-7127. 
PHONE-   (847]  402-5000.   UNDERWRITING  LIMITATION  */;  $894,464,000.   SURETY 
LICENSES  ''''/•■  AL,  AK,  AS,  AZ,  AR,  CA.  CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN, 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN.  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC, 
ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI.  WY. 
INCORPORATED  IN:  Illinoi*. 


AMCO  Xnsuranc*  Cowpany 

BUSINESS  ADDRESS:  701  5th  Avenue,  Dea  Moines,  lA   50391-2007.   PHONE 


b/. 


(515) 
280-4211.   UNDERWRITING  LIMITATION  "' :    $22,325,000.   SURETY  LICENSES  «'*''••  AZ, 
CA,  CO,  DC,  ID,  IL.  IN,  lA,  KS ,  KY,  MI,  MN,  MO,  MT,  NB,  NM,  ND,  OH,  OR,  SD, 
TN,  TX,  UT,  WA,  WI,  WY .   INCORPORATED  IN:  Iowa. 


AMBKIOUr  AIXIAWd  IMSUBAMCB  COHPAVT 

BUSINESS  ADDRESS:  580  Walnut  Street,  Cincinnati,  OH   4S202.   PHONE:  (513)  369- 
5000.   UNDERWRITING  LIMITATION  */;  $707,000.   SURETY  LICENSES  ''•^''-    AL,  AK,  AZ, 
AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI.  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NB,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  MI,  MY.   INCORPORATED  IN:  Arizona. 


lean  Autoaoblla  Insuraaca  Caapauy 

BUSINESS  ADDRESS:  777  San  Marin  Drive,  Novate,  CA   94998.   PHONE:  (415)  899- 
2000.   UNDERWRITING  LIMITATION  */;  $5,385,000.   SURETY  LICENSES  "''Z'  AL,  AK, 
A2,  AR,  CA,  CO,  CT,  DE ,  DC,  KL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM.  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  MA,  MV,  WI ,  MY.   INCORPORATED  IN:  Missouri. 


CAM  Bjunrwm  zmsukaiici  cgmpavt  or  flouba 

BUSINESS  ADDRESS:  11222  Quail  Roost  Dr.,  Miami,  PL  33157.   PHONB :  (305)  25 

2244.   UNDERWRITING  LIMITATION  */:  $12,358,000.  SURETY  LICENSES  «'''"  AL,  / 

AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MB, 

MD,  MA,  MI,  MN,  MS,  MO,  MT.  NB,  HV,  NH,  NJ,  NM,  NY.  NC,  ND,  OH,  OK,  OR,  PA, 

PR,  RI,  SC,  SD,  TN,  TX.  XTT,  VT,  VA.  VI,  MA,  MV,  MI,  MY.   INCORPORATED  IN: 
Plorida. 


Aaaxiean  Casualty  Company  of  Raadlag,  Vaansylvania 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL   60685 

UNDERWRITING  LIMITATION  **' :    $34,104,000.   SURETY  LICENSES  * 

CA,  CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI, 

MN,  MS,  MO,  MT,  NB ,  NV,  NH,  NJ,  NM.  NY,  NC,  ND,  OH,  OK.  OR,  PA.  PR,  RI ,  SC, 

SD,  TN,  TX,  UT,  VT,  VA,  WA,  MV,  MI.  MY.   INCORPORATED  IN:  Pennsylvania. 


PHONB:     (312)     822-5000. 

•''•    AL.    AK,    AZ,    AR, 


AMBUCAM   COVTKACTOSS    XMDl 


TT  CGMTAMT 


BUSINESS  ADDRESS:  9841  Airport  Blvd, ,  Suite  1414,  Los  Angeles,  CA   90045. 
PHONE:   (310)  649-0990.   UNDERWRITING  LIMITATION  *':  $287,000.   SURETY  LICENSES 
c,//:  Qf^^    (fli,    INCORPORATED  IN:  California. 


lean  Bcoaoay  Insuranea  Coapany 

BUSINESS  ADDRESS;  500  North  Meridian  Street,  Indianapolis,  IN   46204-1275. 
PHONB:   (317]  262-6262.   UNDBRMRITING  LIMITATION  *':  $38,321,000.   SURETY 
LICENSES  «''/•■  AL,  AK,  AZ,  AR.  CA,  CO.  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN.  lA, 
KS,  KY,  MB,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  MM.  NY.  NC,  ND,  OH,  OK. 
OR,  PA,  RI,  SC,  SD,  TN.  TX,  UT,  VT,  VA,  MA,  MV,  MI,  MY.   INCORPORATED  IN: 
Indiana . 

•rieaa  Fldality  lasuranca  Cosipaay 

BUSINESS  ADDRESS:  P.  0.  Box  268847,  Oklahoma  City,  OK   73126-8847.   PHONB: 
(405)  523-2000.   UNDBRMRITING  LIMITATION  */;  $3,850,000.   SURETY  LICENSES  "'*''• 
AZ,  AR,  CA,  CO,  GA,  ID.  lA.  KS,  LA,  MS,  MO,  MT,  NE,  NV,  NJ.  NM,  ND,  OK,  OR. 
PA,  SD,  TN,  TX,  UT,  VA,  MA,  MI.   INCORPORATED  IN:  Oklahoma. 


See  Pootnotes/Notes  at  end  of  Circular 
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Amarican  Pira  and  Casualty  Co«apany 

BUSINESS   ADDRESS:     136    North   Third   Street, 


Hamilton,    OH      45025 


PHONE:   (513) 


867-3000.   UNDERWRITING  LIMITATION  */ :  $8,668,000.   SURETY  LICENSES  =''/•  AL 
AR,  CO,  DC,  FL,  GA,  KS,  KY,  LA,  MD,  MS.  NC,  SC,  TN,  TX.  VA.   INCORPORATED  IN • 
Ohio. 
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Aaarican  Ouaraata*  and  Liability  Insuranca  Co^any 

BUSINESS  ADDRESS:  1400  American  Lane.  Schaumburg,  IL   60196.   PHONE-  (847) 
605-6000.   UNDERWRITING  LIMITATION  ^' :     $23,582,000.   SURETY  LICENSES  =''/•  AL 
AK,  AZ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY ,  LA,  ME, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE ,  NV,  NH,  NJ,  NM,  NY,  NC,  ND ,  OH   OK   OR   PA 
SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  New  York'. 


RI,     SC, 


Asarican  Boata  Assurance  Coapany 

BUSINESS    ADDRESS:     70    Pine    Street,     New    York,     NY       10270.       PHONE; 


(212)  770-7000. 


UNDERWRITING  LIMITATION  */;  $173,608,000.   SURETY  LICENSES  «''/••  AL   AK  AZ 

AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY ,  LA,'  ME  '  MD  ' 

MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR   PA  RI 

SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  New  York! 

Aaarican  Insurance  Coa^any  (Tha) 

BUSINESS  ADDRESS:  777  San  Marin  Drive,  Novate,  CA   94998    PHONE-  (415)  899- 
2000.   UNDERWRITING  LIMITATION  */ :  $32,608,000.   SURETY  LICENSES  '^•''■-    AL      AK 
AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME   MD 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR   PA   PR ' 
RI,  SC,  SD,  TN,  TX,  -UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Nebraska'. 

ANBKICAM  IMTXSKATICniAL  IWSUSAMCI  CONPAMT  OF  PUSSTO  RICO 

BUSINESS  ADDRESS:  P.O.  Box  10181,  San  Juan,  PR   00908.   PHONE:  (787)  767-6400 
UNDERWRITING  LIMITATION  */ :  $2,788,000.   SURETY  LICENSES  '^''^^    PR   VI 
INCORPORATED  IN:  Puerto  Rico. 


Aaarican  Intamatlonal  Pacific  Insuranca  Coa^any 

BUSINESS  ADDRESS:  70  Pine  Street,  New  York,  NY   10270.   PHONE:  (212)  770-7000 
UNDERWRITING  LIMITATION  */:  $1,815,000.   SURETY  LICENSES  <^''/--  AK,  CO,  CT   DC 
lA,  ME,  MD,  MA,  MS,  NE,  NH,  ND,  RI,  SD,  UT,  VT,  WV .   INCORPORATED  IN: 
Colorado . 

Aaariean  Interstate  Insuranca  Coaapany 

BUSINESS  ADDRESS:  2301  Highway  190  West,  DeRidder,  LA   70634-6005    PHONE - 
(318)  463-9052.   UNDERWRITING  LIMITATION  */ :  $2,949,000.   SURETY  LICENSES  *''/•' 
AR,  GA,  ID,  KY,  LA.  MI,  MS,  PA,  SC,  SD,  TX,  VA,  WI .   INCORPORATED  IN: 
Louisiana. 

Aaariean  Manufacturers  Mutual  Insuranca  Coapany 

BUSINESS  ADDRESS:  1  Kemper  Drive,  Long  Grove,  IL   60049-0001    PHONE   (847) 

320-2000.   UNDERWRITING  LIMITATION  */;  $20,352,000.  SURETY  LICENSES  <=''/•  AL 

AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MB.   ' 

MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  UK,  OR,  PA. 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA.  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN • 
Illinois . 

Aaariean  Motorists  Insuranca  Coapany 

BUSINESS  ADDRESS:  1  Kemper  Drive,  Long  Grove,  IL   60049-0001    PHONE   (847) 

320-2000.   UNDERWRITING  LIMITATION  */;  $29,417,000.  SURETY  LICENSES  <=''/•  AL 

AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME   ' 

MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH   OK   OR   PA 

PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  ' 
Illinois . 


See  Pootnotes/Notes  at  end  of  Circular 
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Aaarlcan  National  Fir*  Inauranc*  Coaipany 

BUSINESS  ADDRESS:  580  Walnut  Street,  Cincinnati,  OH   45202.   PHONE:  (513)  369- 
5000.   UNDERWRITING  LIMITATION  */;  $2,158,000.   SURETY  LICENSES  •=''/■■  AL,  AK, 
AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC, 
SD,  TN,  TX,  DT,  VT,  VA,  WA,  MV,  HI.  WY .   INCORPORATED  IN:  New  York. 

Aaerlean  Ra-Znauraaea  Coapany 

BUSINESS  ADDRESS:  555  College  Road  Bast,  P.O.  Box  5241,  Princeton,  NJ   08543. 
PHONE;  (609)  243-4200.   UNDERWRITING  LIMITATION  *'' :  $126,204,000.   SURETY 
LICENSES  «''/•■  AL,  AK,  AZ,  AR,  CA,  CO,  DB,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS, 
KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
Delaware . 


AMBRZCAH  KSLIABLI  ZHSXTSAMCI  COMPAITT 

BUSINESS  ADDRESS:  8655  East  Via  De  Ventura.  Scottsdale,  AZ   85258.   PHONE: 
(602)  483-8666.   UNDERWRITING  LIMITATION  *':  $3,270,000.   SURETY  LICENSES  "'''' 
AL,  AK,  AZ,  AB,  CA,  CO,  CT,  DB,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA, 
ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC^  Pl_9"l  °'^'  °'*' 
PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  MA.  WV,  WI,  WY . 


INCORPORATED  IN:  Arizona. 


Aararieaa  Safety  Casualty  Znauranca  Coaipasy 

BUSINESS  ADDRESS:  1845  The  Exchange,  Suite  200,  Atlanta,  GA   30339.   PHONE: 
(770)  916-1908.   UNDERWRITING  LIMITATION  **^ :     $825,000.   SURETY  LICENSES  «'«'•• 
AL,  AK,  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA.  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  MD,  MN, 
MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  ND,  OH,  OK,  PA,  SC,  SD,  TN,  TX,  UT,  VT,  VA, 
WA,  WV,  WI .   INCORPORATED  IN:  Delaware. 


riean  States  losuranca  Coaipany  * 

BUSINESS  ADDRESS:  500  North  Meridian  Street,  Indianapolis,  IN   46204-1275. 
PHONE:  (317)  262-6262.   UNDERWRITING  LIMITATION  */;  $77,112,000.   SURETY 
LICENSES  =''/•■  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE ,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  RI,  SC,  SD,  TH,  TX,  OT,  VT,  VA,  WA,  WV,  WI,  WY.   INCORPORATED 
IN:  Indiana. 


riean  Surety  and  Casualty  Coapany 

BUSINESS  ADDRESS:  P.  O.  Box  550800,  Jacksonville,  FL   32255-0800.   PHONE: 
(904)  998-9221.   UNDERWRITING  LIMITATION*':  $775,000.   SURETY  LICENSES  «'«/•• 
AL,  FL,  GA,  IL,  TN .   INCORPORATED  IN:  Florida. 


Aaariean  Surety  Coapany 

BUSINESS  ADDRESS:  3901  West  86th  Street,  Suite  450,  Indianapolis,  IN   46268- 
0932.   PHONE:  (317)  875-8700.   UNDERWRITING  LIMITATION  */:  $411,000.   SURETY 
LICENSES  =''/•■  AL,  CA,  FL,  IN,  LA,  MD,  MS,  NV,  ND,  TN,  TX .   INCORPORATED  IN: 
California. 


Aaarest  Surety  Insurance  Cirpany 

BUSINESS  ADDRESS:  P.O.  Box  4500,  Woodland  Hills,  CA   91365-4500.   PHONE:  (818) 

704-1111.   UNDERWRITING  LIMITATION  *':  $2,404,000.  SURETY  LICENSES  «'«'-"  AL, 

AK,  AZ,  AR,  CA,  CO,  CT,  DB,  DC,  FL.  QA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA, 

ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  HB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  MV,  WI ,  WY .   INCORPORATED  IN: 
Nebraska . 

Antilles  Insurance  Coaipany 

BUSINESS  ADDRESS   P.O.  Box  9023507,  San  Juan,  PR   00902-3507.   PHONE:  (787) 
721-4900.   UNDERWRITING  LIMITATION*':  $2,281,000.   SURETY  LICENSES  «'''••  PR. 
INCORPORATED  IN:  Puerto  Rico. 


See  Footnotes /Notes  at  end  of  Circular 
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Arkwrlght  Mutual  Insurance  Coapany 

BUSINESS  ADDRESS:  225  Wyman  Street, P.O.  Box  9198.  Waltham,  MA   02254-9198. 
PHONB:  (617)  890-9300.   UNDERWRITING  LIMITATION*':  $83,519,000.   SURETY 
LICENSES  ^'^Z-  AL,  AK,  AZ ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM ,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI  ,  WY . 
INCORPORATED  IN:  Massachusetts. 

Associated  Indaanity  Corporation 

BUSINESS  ADDRESS:  777  San  Marin  Drive,  Novato,  CA   94998.   PHONE:  (415)  899- 
2000.   UNDERWRITING  LIMITATION  *' :  $3,460,000.   SURETY  LICENSES  ='''•  AL,  AK, 
AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY ,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI , 
SC,  SD,  TN,  TX,  trr,  VT,  VA,  WA,  WV,  WI,  WY.   INCORPORATED  IN:  California. 


ATUUnZC  ALLIAMCB  FIOSLITT  AHD  STISBTT  CCMPAMT 

BUSINESS  ADDRESS:  100  Dobbs  Lane,  Suite  204,  Cherry  Hill,  NJ 
(609)  795-5575.   UNDERWRITING  LIMITATION  *':  $403,000.   SURE" 


08034.   PHONE: 


SURETY  LICENSES 


c,//: 


AL,  CT,  DE,  DC,  FL,  GA,  IL,  KS,  KY,  MD,  MA,  MN,  MO, 
INCORPORATED  IN:  New  Jersey. 


NJ,     NY,    OK,     PA,     TN,    TX . 


PHONE :      ( 2 


inJDERWRITING    LIMITATION   *':     $33,334,000.       SURETY    LICENSES    ='"•    AK ,     AS, 


.v/. 


943- 


Atlantlc  Mutual  Insurance  Coapany 

BUSINESS  ADDRESS:  100  Wall  Stree^,  New  York,  NY   10005 

1800 

AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY ,  LA,  ME,  MD, 

MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN;  New 

York. 


Attto-OwDars  Inauranea  Ccapany 

BUSINESS  ADDRESS:  P.O.  Box  30660,  Lansing,  MI   48909.   PHONB:  (517)  323-1200. 
UNDERWRITING  LIMITATION  *':  $140,206,000.   SURETY  LICENSES  «'''■  AL,  AZ,  CO, 
FL,  GA,  IL,  IN,  lA,  KS,  KY,  MI,  MN,  MS,  MO,  NE,  NM,  NC ,  ND,  OH,  OR,  SC,  SD, 
TN,  TX,  trr,  VA,  WI .   INCORPORATED  IN:  Michigan. 

BAXOM  nrsntAMOi  cgmpamt 

BUSINESS  ADDRESS:  P.O.  Box  15707,  St.  Petersburg,  FL   33733-5707.   PHONE; 

(813)  823-4000.   UNDERWRITING  LIMITATION  *' :  $3,171,000.   SURETY  LICENSES  "'''' 
AL,  AZ,  AR,  CA,  CT,  DB,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MD,  MS, 
MO,  MT,  NE,  NV,  NM,  NC,  ND,  OH,  OK,  PA,  SC,  SD,  TN,  TX,  VA,  WA,  WV,  WY . 

INCORPORATED  IN:  Florida. 

BITDMIMOaS  CASHALTT  COKPOSATIOH 

BUSINESS  ADDRESS:  320  -  18th  Street,  Rock  Island,  IL   61201.   PHONE;  (309) 
786-5401  x-268.   UNDERWRITING  LIMITATION*':  $14,279,000.   StTRETY  LICENSES 
«''/••  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DB,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY ,  LA, 
ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Illinois. 

BOHD  SA7B0DASS  ZHSOSAIICB  CCHPAMT 

BUSINESS  ADDRESS:  246  B.  Janata  Blvd.,  Lombard,  IL   60148.   PHONE;  (630)  495- 
9380.   UNDERWRITING  LIMITATION  *' :  $441,000.   SURETY  LICENSES  •='''•■  IL,  IN,  KS, 
MO,  NC,  OK,  TN,  TX.   INCORPORATED  IN:  Illinois. 

Boston  Old  Colony  Inaurance  Coapany 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL   60685.   PHONE:  (312)  822-5000. 
UNDBRMRITING  LIMITATION  *':  $1,206,000.   SURETY  LICENSES  "'''•'  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DB,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI  ,  SC, 
SD,  TN,  TX,  trr,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Massachusetts. 


Buckeye  tiaion  Znauranca  Coapany  (The) 

BUSINESS  ADDRESS:  CNA  Pljja,  Chicago,  IL   60685.   PHONB:  (312)  822-5000. 
UNDBRMRITING  LIMITATION  *':  $24,766,000.   SURETY  LICENSES  "'''•■  AR,  DC,  FL,  IL, 
IN,  KS,  KY,  MD,  MI,  MO,  NY,  OH,  PA,  RI,  SD,  VA,  MV .   INCORPORATED  IN:  Ohio. 


See  Footnotes/Notes  at  end  of  Circular 
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Capitol    Ind«anlty  Corporation 

BUSINESS    ADDRESS:     P.O.    Box    5900.    Madison,     WI       53705-0900.       PHONE:     (608)     231 


4450.        UNDERWRITING    LIMITATION 


b/. 


$8,688,000.   SURETY  LICENSES 


c,f/: 


AZ,  AR, 


CO,  DE,  FL,  ID,  IL,  IN,  lA,  KS.  KY,  LA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NM,  NO, 
OH,  OK,  OR,  PA,  SC,  SO,  TX.  OT,  VA,  WA,  WY .   INCORPORATED  IN:  Wisconsin. 


Carolina  Casualty  Insuranc*  Coapany 

BUSINESS  ADDRESS:  P  0.  Box  2575,  Jacksonville,  FL   32203.   PHONE:  (904)  363- 
0900.   UNDERWRITING  LIMITATION  */ :  $4,770,000.   SURETY  LICENSES  =''/-"  AL,  AK, 
AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN, 
TX,  UT,  VT,  VA,  WA,  WV,  MI,  WY.   INCORPORATED  IN:  Florida. 


10005.   PHONE:  (212)  943- 
:.f/: 


Cantannial  Znauranca  Coapany 

BUSINESS  ADDRESS:  100  Wall  Street,  New  York,  NY 

1800.   UNDERWRITING  LIMITATION  *':  $17,070,000.  SURETY  LICENSES  C''-"  AK,  AS, 

AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 

MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  MM,  NY,  NC.  ND,  OH,  OK,  OR,  PA,  PR, 

RI,  SC,  SD,  TN,  TX,  OT,  VT,  VA,  VI,  WA,  tlV,  WI ,  WY .   INCORPORATED  IN:  New 

York. 


cnrrnsT  susxtt  compamt 

BUSINESS  ADDRESS:  P.O.  Box  163340,  C9lumbus 

895-2000 

IN,  OH,  WV,  WI .   INCORPORATED  IN:  Ohio. 


_  OH   43216-3340.   PHONE:   (614) 

UNDERWRITING  LIMITATION  *^:  $1,330,000.   SURETY  LICENSES  «''/■■ 


AZ, 


Chartar  Oak  Fir*  Insuranea  Coapany  (Tha) 

BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT   06183-6014.   PHONE:  (860) 
277-0111.   UNDERWRITING  LIMITATION*':  $13,177,000.   SURETY  LICENSES  C''/-  j^^ 
AK,  AZ,  AR,  CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI .  WY .   INCORPORATED  IN:  Connecticut. 


:}f'A 


3) 


Chartwall  Rainsuranca  Coapany 

BUSINESS  ADDRESS:  P.O.  Box  120043.  Stamford.  CT   06912-0043.   PHONE: 
705-2500.   UNDERWRITING  LIMITATION  */;  $9,059,000.   SURETY  LICENSES  c,i/.-  ^L. 
AK,  AZ,  AR,  CA,  DE,  DC,  FL,  GA,  HI.  ID.  IL,  IN,  KS ,  KY,  MD,  MI,  MN,  MS,  MO, 
MT,  NE,  NV,  NJ,  NM,  NY,  NC.  ND,  OH.  PA.  TN.  TX.  UT,  WA,  WV,  WI,  WY . 
INCORPORATED  IN:  Minnesota. 


Chatham  Rainsuranca  Corporation 

BUSINESS  ADDRESS:  100  Campus  Drive,  Florhain  Park,  NJ   07932-1006. 


PHONE : 


(201)  443-0443.   UNDERWRITING  LIMITATION  '•^ :  $3,492,000.   SURETY  LICENSES  ''''/•' 
AK,  AZ,  CA,  CO,  DC,  HI,  ID,  IL,  lA,  MD,  MA,  MN,  NE ,  NJ.  NY.  OK.  OR.  PA.  SC, 
SD,  TX,  UT,  WA,  WI.   INCORPORATED  IN:  California. 


anrsLMa.  ixsusaho  cohpaht 

BUSINESS  ADDRESS:  P.O.  Box  5168,  Southfield,  MI 


48086-5168 


PHONE:   (810) 


948-3443.   UNDERWRITING  LIMITATION  */:  $13,908,000.   SURETY  LICENSES  " 


fW 


AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NB.  NV.  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA.  WA,  WV,  WI .  WY .   INCORPORATED  IN:  Michigan. 


AL, 


CHDBB  ZKOSMVITT  ZHSmuUICI  CCHPAVT 

BUSINESS  ADDRESS:  15  Mountain  View  Rd..P.O.  Box  1615,  Warren,  NJ   07061-1615. 
PHONE:   (908)  903-2000.   UNDERWRITING  LIMITATION  */:  $1,343,000.   SURETY 
LICENSES  «,f/:  AK   A2,  CA,  CT,  DE,  DC,  GA,  IL,  IN,  lA,  KY,  LA,  MB.  MD.  MA.  MI, 
MN,  MO,  MT,  NJ,  NY,  NC,  OH,  OK,  OR.  PA.  RI ,  SC,  SD,  TN.  TX.  VA.  MA,  MI. 
INCORPORATED  IN:  New  York. 

CIOHA  ZXDBOnTT  IMSUSAHCB  COMPAVT 

BUSINESS  ADDRESS:  1601  Chestnut  Street,  P.O.  Box  7716,  Philadelphia,  PA 
19192.   PHONE:   (215)  761-1000.   UNDERWRITING  LIMITATION  *'^:  $2,518,000. 
SURETY  LICENSES  =''/'  AK,  AZ,  CA,  CO.  CT.  DE,  DC,  FL,  GA,  HI,  ID,  IL.  IN,  lA, 
KS,  KY,  LA.  MD.  MA.  MI,  MN.  MS.  MO,  MT.  NE.  NJ.  NM.  NY,  OH.  OR.  PA,  RI.  SC, 
SD,  TX,  OT.  VA.  WA.  WV,  MI,  MY.   INCORPORATED  IN:  Pennsylvania. 


See  Footnotes/Notes  at  end  of  Circular 
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CZOn  ZaauraBCM  Pna^pana'  of  tlM  Midwt 

BOSINBSS  AODRBSS:  9200  Keystone  Crossing,  P.O.  Box  80995.  Suite  303, 
Indianapolis.  IN   46240.   PHOKB:^  (215)  761-1000.   ONDBRMRITIRG  LIMITATION  */; 
$2,268,000.   SURETY  LICBNSBS  ''''^'    IN.   INCORPORATED  IN:  Indiana. 


Cineiaaatl  Cunwlty  Cwufy  (The) 

BOSINBSS  ADDRESS:  P.O.  Box  145496,  Cincinnati,  OH   45250-5496.   PHOtTB :  (513) 
870-2000.   tTNDBRintlTING  LIMITATION  ^^ :    $15,637,000.   SURETY  LICENSES  *''''  AL, 


AZ,    AR,    CO,    PL,    QA,     XL,     IN,     lA,     KS .    KY.    MD.    MI. 
OK.     PA,    SC,    SD,    TN.    TX,    UT.    VT,    VA,    WV,    WI,    WY . 


m.    MS,    MO.    NE,    NM,    NC,    OH, 

INCORPORATED    IN:    Ohio. 


Claeiaaatl  Inauraaoe 


(The) 


BUSINESS  ADDRESS:  P.O.  Box  14S49C.  Cincinnati,  OH   45250-5496.   PHONE:  (513) 
870-2000.   UNDERWRITING  LIMITATION  *':  $143,351,000.   SURETY  LICENSES  •'''' 


AK,  AZ,  AR.  CA.  CO.  CT,  DB,  DC.  PL,  QA,  HI,  ID,  IL,  IN,  lA.  KS.  rY,  LA,  ME. 
MD.  MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ.  NM.  NY.  NC,  ND,  OB,  OK,  OR,  PA. 
PR,  RI,  SC.  SD.  TN,  TX.  UT,  VT.  VA,  WA,  WV,  WI,  WT .   INCO»PC»ATBD  IN:  Ohio. 


AL, 


caumud,  >MiTriN  CASuhLrr  and  wmmrt  camamt 

BUSINESS  ADDRESS:  300  St.  Paul  Place,  Baltimore,  MD   21202.   PHONE:  (410)  539- 
0800.   UNDERWRITING  LIMITATION  '^ :    $1,684,000.   SURETY  LICENSES  "'''^'  AZ.  CA, 
DC,  PL,  ID,  IL,  IN,  lA.  KS,  ICY,  LA,  MD,  MI,  MN.  MO,  NE.  NJ,  NY.  ND.  OH,  OK, 
OR.  PA.  SC.  TN.  TX,  VT,  VA,  WI .   INCORPCMLATBD  IN:  Maryland.  ^ 


<THiflHTM> 


junr 


BUSINESS  AODRBSS:  SO  Chestnut  Ridge  Road.  Montvale,  NJ   07645.   PHONE:  (201) 
573-8788.   (nOBSWRITING  LIMITATION  */;  $274,000.   SURETY  LICBNSBS  «''/'  CT,  DB, 
DC.  ND,  NA,  NJ,  NM,  NY.  ND,  PA.   INCORPORATED  IN:  Pennsylvania. 


lal  Ce— Ity  Zasaraaee  OoapeBy  e£  Oeorfia 

BUSINESS  ADDRESS:  160  Technology  Parkway,  Norcross,  GA   30092-2911.   PHONE: 
(770)  729-8101.   tmOBRWRITING  LIMITATION  *':  $950,000.   StJRETY  LICENSES  «•'/' 
PL,  GA,  IN,  LA.   INCORPORATED  IN:  Georgia. 


ial  iMMTsaee  Cat—i  of  Newark,  New  Jersey 

BUSINESS  ADDRESS:  CNA  Pl#«a,  Chicago,  IL   C0C85.   

UNDERWRITING  LIMITATION  *^ :  $4,800,000.  ST7RETY  LICBNSBS 
CA,  CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID.  IL,  IN,  lA,  KS,  KY,  LA,  MB,  MD,  NA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM.  NY,  NC,  ND.  OH.  OK.  OR.  PA.  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV.  WI ,  WY.   INCORPORATED  IN:  Nev  Jersey. 


PH<»rE:  (312)  822-5000.   ^ 
,  e.e/t    j^^    j^      j^  fj^ 


ial  naloa  ZaeuraBee 

BUSINESS  ADDRESS:  One  Beacon  Street.  Boston,  NA   02108-3100.   PHONE:  (617) 

725-6000.   UNDERWRITING  LIMITATION  *' :  $51,403,000.   SURETY  LICENSES  *''/'  AL, 

AK,  AZ,  AR.  CA,  CO,  CT,  DB,  DC,  FL,  GA,  HI,  ID.  IL.  IN,  lA,  KS.  KY,  LA,  MB, 

MD,  NA,  MI,  MH,  MS,  MO,  MT.  Wt,    NV.  NH,  NJ,  NM,  NY.  NC,  ND,  OH.  OK.  OR.  PA. 

PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
Massachusetts. 


[COT 

BUSINESS  ADDRESS: 


P.O. 


,■2? 


(«■) 

420,  Hartford.  CT   06141.   PHONE:  (860)  €74-6600. 


UNDERWRITING  LIMITATION  *f :  $4,973,000.   SURETY  LICENSES  *'''/'  AL.  AK.  AZ,  AR, 

CA,  CO.  CT.  DE.  DC,  PL,  GA,  HI.  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  NA,  MI, 

MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA.  RI,  SC,  SD, 

TN,  TX,  trr,  VT,  VA,  NA.  WV,  WI ,  WY.   INCORPORATED  IN:  Connecticut. 


Ceaaeetlottt  torety  Oam^macf   (The) 

BUSINESS  ADDRESS:  City  Place  II.  185  Asylun  Street,  Hartford,  CT   06103-3403. 
PHONE:   (860)  527-6732.   UNDERWRITING  LIMITATION  *':  $1,206,000.   SURETY 
LICENSES  "''^^    AK,  AZ,  AR,  CA.  CT.  DE.  DC.  GA.  IN,  lA,  LA.  MD.  MA,  MO,  NT,  NE, 
NV,  NJ,  NY,  ND,  OH,  OR,  PA,  SC,  SD,  TX,  WA.   INCORPORATED  IN:  Connecticut. 


See  Pootnotes /Notes  at  end  of  Circular 
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Con«olld«t*d  Inatiranc*   Company 


PHONE:   (317)  581-6400 


BUSINESS  ADDRESS:  62  Maple  Avenue,  Keene,  NH   03431.   

*':  $2,307,000.   SURETY  LICENSES  «'«/•■  FL,  IL,  IN,  lA, 


UNDERWRITING  LIMITATION 
KY,  MI,  OH,  TN,  MA,  MI. 


INCORPORATED  IN:  Indiana. 
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Cumb^rlmnA  Surety  Zasiarane*  Colony,    lae. 

BUSINESS  ADDRESS:      3  67  Meat   Short   Street,    Lexington,    KY 


40507.   PHONE 


767-8622.   UKDERMRITING  LIMITATION  *'•"  $255,000.'   SURETY  LICENSES: 
FL,  IL,  IN,  KY,  MS,  OH,  TN .   INCORPORATED  IN:  KentucJcy. 


e.t/: 


(800) 
DC,     . 


Continental   Casualty   Coapany 

BUSINESS   ADDRESS:    CNA   Plaza,    Chicago,     IL      60685.       PHONE:     (312)    822-5000 . 
UNDERWRITING    LIMITATION   "/;     $345,265,000.       SURETY    LICENSES    «''/-"    AL,    AK,    AZ, 
AR,     CA,     CO,     CT,     DE,     DC,     FL,    GA,    HI,     ID,     IL,     IN,     lA,     KS ,     KY,     LA,     ME,    MD,    MA, 
MI,     MN,     MS,     MO,     MT,    NE,    NV,    NH,    NJ,    NM,    NY,    NC,     ND,     OH,    OK,     OR,     PA,     PR,     RI, 
SC,     SD,     TN,     TX,    trr,    VT,    VA,    VI,    MA,    WV,    MI,    WY .        INCORPORATED    IN:     Illinois. 


PHONE:   (312)  822-5000. 

''/■■  AL,  AK,  AS,  AZ, 


Continantal  Znauranc*  Coaipany  (Tha) 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL   60685. 

UNDERWRITING  LIMITATION  ^Z;  $24,268,000.   SURETY  LICENSES  " 

AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 

MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  MA,  WV,  WI,  WY .   INCORPORATED  IN:  New 

Hampshire . 


Continantal  Ralnauranca  Corporation 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL   60685. 


PHONE : 


_„  (312)     822-5000. 

UNDERWRITING    LIMITATION   */;  $19,092,000.       SURETY    LICENSES    «•'/••    AK,    AZ,    AR,     CA, 

CO,     DC,     PL,     HI,     ID,     IL,     IN,  lA,     LA,    MI,    MS,     MT,     NV,     NH,    NJ,    NM,    NY,    NC,     ND, 

OH,    OK,    OR,     PR,    TX,    UT,    VA,  WA,    WY .       INCORPORATED    IN:    California. 


50306.       PHONE:     (515)     278 


Continantal  Waatam  Inauranca  Coapany 

BUSINESS   ADDRESS:    P.O.    Box    1594^^De8   Moines,     lA 

3000 

CO,     ID,     IL,     IN,     lA,     KS,     KY,    ME,    MI,    MN,    MS,     MO,     MT,     NE,     NV,    NM,    ND,    OH,     OK, 

OR,  SD.  TN,  TX,  UT,  WA,  WV,  WI ,  WY.   INCORPORATED  IN:  Iowa. 


UNDERWRITING  LIMITATION  ^^ :  $8,229,000.   SURETY  LICENSES  ".r/;  f^^ ,    AR, 


.V/.' 


COVrSACTORS  BQHDZMQ  AMD  IHSX7RAHCI  COMPAMT 

BUSINESS  ADDRESS:  P.O 


PHONE:   (206)  622- 
7053.   UNDERWRITING  LIMITATION  "^  :    $2,045,000.   SURETY  LICENSES  «''/■•  AL,  AK, 


Box  9271.  Seattle,  WA   98109-0271. 


A2, 

AJR 

MA, 

MI 

SC, 

SD 

CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 
MN,  MS,  MO,  MT,  NE.  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Washington. 

Cooparatlva  da  Saguroa  Multiples  de  Puerto  Klco 

BUSINESS  ADDRESS:  G.P.O.  Box  363846.  San  Juan,  PR   00936-3846.   PHONE:   (787) 
758-8585    UNDERWRITING  LIMITATION  */:  $10,695,000.   SURETY  LICENSES  =''/•"  PR. 
INCORPORATED  IN:  Puerto  Rico.  -v 

CSKDIT  OXHSSAL  INSURAMd  COMPANY 

BUSINESS  ADDRESS:  3201  Enterprise  Pkwy,  Beachwood,  OH   44122.   PHONE:  (216) 
831-7500.   UNDERWRITING  LIMITATION  *':  $2,230,000.   SURETY  LICENSES  «''''  AL, 
AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC.  FL.  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE.  NV.  NJ,  NM,  NY,  NC.  ND.  OH.  OK,  OR,  PA,  SC,  SD, 
TN.  UT.  VA,  WA,  WV,  WI .   INCORPORATED  IN:  Ohio. 

CIIMBXXLAHD  CASUALTY  k    SUKETT  COMPANY 

BUSINESS  ADDRESS:  4311  West  Waters  Avenue,  Suite  401,  Tampa,  PL   33614. 
PHONE:   (813)  885-2112.   UNDERWRITING  LIMITATION  */ : $503 , 000 .   SURETY  LICENSES 
=  ''/-■  DE,  DC,  FL,  GA,  GU.  ID.  IN,  KY.  LA,  MD,  MA,  MO,  MT,  NE,  NV,  ND,  OR,  SC, 
SD,  TN,  TX,  WA,  WV,  WY .   INCORPORATED  IN:  Florida. 


ccMzs  nrsTnuuKi  socxbtt,  xvc. 

BUSINESS  ADDRESS:  Post  Office  Box  1084,  Madison,  WI   53701.   PHONE:  (608)  238- 

5851    UNDERWRITING  LIMITATION  */:  $24,875,000.  SURETY  LICENSES  "''^^    AL,  AK, 

AS,  AZ,  AR,  CA,  CO.  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA.  KS.  KY,  LA. 

MB,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PA,  PR.  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
Wisconsin. 


DAISTUMD  ZVSOSAVCB  COMPAMT 

:  1800 . 

UNDERWRITING  LIMITATION  *■ 


54481.   PHONE: 
$16,088,000.   SURETY  LICENSES 


BUSINESS  ADDRESS:  1800  North  Point  Drive,  Stevens  Point,  WI 
(715)  346-6000.   UNDERWRITING  LIMITATION  ^^ : 

«''/'  AL,  AK,  AZ,  AR,  CA,  CO,  DE,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  MB,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NB,  NV,  NM,  NY,  NC,  MD,  OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA.  WV,  WI,  WY .   INCORPORATED  IN:  Wisconsin. 

OIVKLOPKSS  mntMKB   COMPAMT 

BUSINESS  ADDRESS:  P.O.  Box  19725,  Irvine,  CA   92623.   PHOira :  (714)  263-3300. 
UNDERWRITING  LIMITATION  */;  $380,000.   SURETY  LICENSES  "''''•■  AK,  AZ,  CA,  HI. 
ID,  IN,  NV,  OR,  UT,  VA,  WA.   INCORPORATED  IN:  California. 


Developers  Surety  aad  Iiiil— itty  Coapeay 

BUSINESS  ADDRESS:  P.O.  Box  19725.  Irvine.  CA 
UNDERWRITING  LIMITATION  */;  $531,000 

IL,  IN,  lA,  KS,  MN,  MO,  MT,  NB,  NM,  ND,  OK,  SD,  WI 
Iowa  . 

DIAWMD  STATI  XXSmUORI  COMPAMT 


._,  _.   92623.   PHONE:   (714)  263-3310, 
SURETY  LICENSES  C''/'  AZ,  CO,  DC,  ID, 
WY.   INCORPORATED  IN: 


.9004. 
SURETY 


BUSINESS  ADDRESS:  Three  Bala  Plaza  East,  Suite  300,  Bala  Cynwyd,  PA   IS 
PHONE-   (610)  664-1500.   UNDERWRITING  LIMITATION  *' :  $2,187,000.   SURBTS 
LICENSES  «''/••  AL,  AZ,  AR,  CO,  DE,  DC,  FL,  ID,  IN,  lA,  KS ,  KY,  LA,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH.  NJ,  NM,  NC,  ND,  OH,  OK,  RI .  SC.  SD,  TN,  TX,  UT, 
VT,  VA,  WA,  WV,  WY.   INCORPORATED  IN:  Indiana. 

pire  Plre  and  Marine  laauraaae  Coap*By 

BUSINESS  ADDRESS:  1624  Douglas  Street,  Omaha,  NE   68102.   PHONE:   (*02)  341- 
0135.   UNDERWRITING  LIMITATION  */;  $12,248,000.   SURETY  LICENSES  «''^'  AL,  AK, 
AZ,  AR,  CA,  CO,  DE,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS.  KY,  ME,  MD,  MI,  MN,  MS, 
MO.  MT.  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OR,  PA,  RI ,  SC,  SD,  TN,  TX,  UT, 
VT,  VA.  WA,  WV.  WI.  WY.   INCORPORATED  IN:  Nebraska. 


IPLOnSS  XMSOXAMO  OP  NM»AU  A  Mutual  Coapaiiy 

BUSINESS  ADDRESS:  P.O.  Box  8017.  Wausau.  WI   54402-8017 

5211.   UNDERWRITING  LIMITATION  *':  $38,338,000 

AZ,  AR,  CA,  CO.  CT,  DE,  DC.  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 

MA.  MI.  MN.  MS,  MO.  MT.  NB,  NV,.  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI.  WY.   INCORPORATED  IN:  Wisconsin. 


PHONE:   (715)  845- 
SURETY  LICENSES  c.//;  p^^    ^r, 


players  Mutual  Caaoalty 

BUSINESS  ADDRESS:  P.O.  Box  712,  Des  Moines,  lA  50303-0712.   PHONE:   (515)  280- 
2511.   UNDERWRITING  LIMITATION  */ :  $41,084,000.   SURETY  LICENSES  *''/'  AL,  AK, 

AZ.  AR.  CA.  CO.  CT.  DE,  DC,  FL.  GA.  HI.  ID.  IL,  IN,  lA,  KS.  KY,  LA,  ME,  MD, 

MA.  MI.  MN.  MS.  MO.  MT.  NE.  NV,  NH,  NJ,  NM,  NY.  NC.  ND.  OH.  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI .  WY .   INCORPORATED  IN:  Iowa. 


ployers  Relastu'anee  Corporatioa 

BUSINESS  ADDRESS:  P.O.  Box  2991,  Overland  Par)c,  KS  66201-1391.   PHONE:  (?13) 
676-5200.   UNDERWRITING  LIMITATION  *':  $385,070,000.   SURETY  LICENSES  "''^^    AL, 

AK,  AZ,  AR,  CA,  CO.  CT,  DE.  DC,  FL,  GA.  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME, 

MD,  MA,  MI,  MN.  MS,  MO.  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA. 

PR.  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.  INCORPORATED  IN: 
Missouri . 


See  Pootnotea/Notes  at  end  of  Circular 


/ 


See  Footnotes/Notes  at  end  of  Circular 
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Irl*   loauranc*  Caap«ay 

BUSINESS   ADDRESS:    100    Erie    Insurance    Place,    Erie,    PA      16530.       PHONE: 


870-2000 


UNDERWRITING  LIMITATION 


h/ . 


$4,84  3,000.   SURETY  LICENSES  " 


(8jl4) 


///• 


IN,  KY,  MD,  NY,  NC,  OH,  PA,  TN,  VA.  MV.   INCORPORATED  IN:  Pennsylvania. 


DC, 


■verest  Kelnsuranc*  Company 

BUSINESS  ADDRESS:  477  Martinsville  Road,  P.O.  Box  830,  Libertv  Corner,  NJ 
07938-0830.   PHONE:   (908)  604-3000.   UNDERWRITING  LIMITATION  */;  $56,202,000. 
SURETY  LICENSES  «''/•  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  XL, 
IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NJ,  NM,  NY,  ND,  OH, 
OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT.  VT,.  VA,  WA,  WI  .   INCORPORATED  IN: 
Delaware. 

Svar^reen  Hational  Tiiil— ii  1 1 1  Coapany 

BUSINESS  ADDRESS:  P.O.  Box  18295,  Columbus,  OH   43218.   PHONE:  (614)  895-1773, 
UNDERWRITING  LIMITATION  *>/;  $1,155,000.   SURETY  LICENSES  c,fA-  ^L^  f^^    j^g,  CO, 
DE,  DC,  GA,  ID,  IL,  lA,  KY,  MD,  MI,  MN,  MO,  MT,  NJ,  NM,  ND,  OH,  OK,  PA,  SC, 
SD,  TN,  TX,  trr,  VT,  WA,  WI.   INCORPORATED  IN:  Ohio. 


Sxealslor  Insurane*  C 


any 


BUSINESS  ADDRESS:  62  Maple  Avenue,  Keene,  NH   03431.   PHONE:  (603)  352-3221. 
UNDERWRITING  LIMITATION  ^' :     $2,482,000.   SURETY  LICENSES  «=,//.-  cT,  DE,  DC,  FL, 
GA,  IN,  KY,  MD,  MH ,  NJ,  NY,  NC,  PA,  VT,  VA.   INCORPORATED  IN:  New  Hampshire. 


■ZPLORSS  IHSXniAllCB  COKPAHT  (THS) 

BUSINESS  ADDRESS:  P.O.  Box  85563,  San  Diego,  CA   92186-5563.   PHONE:  (619) 
350-2400.   UNDERWRITING  LIMITATION  *':  $2,182,000.   SURETY  LICENSES  «''/-"  AZ, 
CA,  ID,  IL,  lA,  MT,  NV,  NM,  OR,  TX,  UT,  WA.   INCORPORATED  IN:  Arizona. 


rXK  NSST  INSURAVd  COMPAXT 

BUSINESS  ADDRESS:  P.O.  Box  4500,  Woodland  Hills,  CA   91365-4500.   PHONE:  (818) 
704-1111.   UNDERWRITING  LIMITATION  */:  $704,000.   SURETY  LICENSES  =''/'  AL,  AK, 
AZ,  AR,  CA,  CO,  DE,  DC,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MN, 
MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT, 
WA,  WV,  WI,  WY.   INCORPORATED  IN:  Nebraska. 


rs  Alllane*  Mutual  Znsuranca  Company 

BUSINESS  ADDRESS:  1122  North  Main  Street,  P.O.  Box  1401,  McPherson,  KS   67460. 
PHONE:   (316)  241-2200.   UNDERWRITING  LIMITATION  */:  $6,108,000.   SURETY 
LICENSES  °''/-  AZ,  CO,  ID,  IN,  lA,  KS,  MN,  MO,  MT,  NE,  NM,  ND,  OK.  SD,  TX. 
INCORPORATED  IN:  Kansas 


Vazmlngton  Casualty  Coapany 

BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT   06183-6014.   PHONE:  (860) 
277-0111.   UNDERWRITING  LIMITATION  */;  $13,287,000.   SURETY  LICENSES  c,*/;  j^^ 
AK,  A2,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
PR,  RI,  SC,  SD,  TN,  TX,  tTT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
Connecticut . 

# 
Farmland  Mutual  Znsuranca  Company 

BUSINESS  ADDRESS:  1963  Bell  Avenue,  Des  Moines,  lA   50315.   PHONE:  (515)  245- 
8800.   UNDERWRITING  LIMITATION  */:  $6,541,000.   SURETY  LICENSES  «'''/•  AL,  AR, 
CO,  DC,  ID,  IL,  IN,  lA,  KS,  KY,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NC,  ND,  OH,  OK, 
OR,  PA,  SC,  SD,  TN,  TX,  UT,  WA,  WV,  WI,  WY.   INCORPORATED  IN:  Iowa. 


Fadaral  Znsuraaca  Coapany 

BUSINESS  ADDRESS:  15  Mountain  View  Rd 

PHONE:   (908)  903-2000.   UNDERWRITING  LIMITATION  *'^:  $246,349,000 


LICENSES  c,f/; 


P.O.  Box  161S,  Warren,  NJ 


07061-1615. 
SURETY 
AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL, 
IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI , 
WY.   INCORPORATED  IN:  Indiana. 


See  Footnotes/Notes  at  end  of  Circular 
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fSDSRATID  mTQAL  ZK8DXAMCB  COKPAWT 

BUSINESS  ADDRESS:  121  Bast  Par)c  Square,  Owatonna,  MN   55060.   PHONE:  (507) 
455-5200.   UNDERWRITING  LIMITATION  *' :  $67,672,000.   SURETY  LICENSES  "''/••  AL, 
AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Minnesota. 

Fidality  and  Casualty  Ciiisiiy  of  Vaw  Terk  (Tha) 

BUSINESS  ADDRESS:  CNA  Pla«a,  Chicago,  IL   60685.   PHONE:   (312)  822-5000. 
UNDERWRITING  LIMITATION  *'':  $15,011,000.   SURETY  LICENSES  «''/••  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MB,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  KY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  New  Hampshire. 

Fidelity  and  Daposlt  Company  of  Maryland 

BUSINESS  ADDRESS:  P.O.  Box  1227,  Baltimore,  MD   21203.   PHORB :  (410)  539-0800. 
UNDERWRITING  LIMITATION  */;  $29,070,000.   SURETY  LICENSES  *''/'  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MB,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NB,  NV,  HH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI, 
SC,  SD,  TN,  TX,  trr,  VT,  VA,  VI,  WA,  WV,  WI,  WY.   INCORPORATED  IN:  Maryland. 

FZDSLZTT  AMD  QPMMffT  ZMfCSAMOi  OOMFAMT 

BUSINESS  ADDRBSS:  MC0401,   P.O.  Box  1138,  Baltimore,  MD   21203-1138.   PHONE: 
(410)  547-3000.   tWDBRWRITIHG  LIMITATION  V:  $1,075,000.   StniBTY  LICENSES  *'''/' 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA, 
ME,  MD,  MA,  HI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 
PA,  RI,  SC,  SD,  TN,  TX,  tJT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Iowa. 

Fidality  and  Ooaranty  Znsuraao*  Ttadarwrltars,  Inc. 

BUSINESS  ADDRBSS:  MC0401,  P.O.  Box  1138,  Baltimore,  MD   21203-1138.   PHONE: 
(410)  547-3000.   OTIDBRWHITING  LIMITATION  *':  $2,023,000.   StJRBTY  LICENSES  *'''» 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DB,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  MB, 
MD,  MA,  MN,  MS,  MO,  MT,  NB,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC, 
SD,  TN,  TX,  trr,  VT,  VA,  HA,  WV,  WI,  WY .   IHCORPORATKD  IN:  Wisconsin. 

Finanelal  Faelfle  Znauranea  Company 

BUSINESS  ADDRBSS:  P.O.  BOX  292220,  Sacramento,  CA  95829-2220.  PHONE:  (916) 
630-5000.  tJNDBRWRITING  LIMITATION  *':  $1,379,000.  StJRBTY  LICENSES  «=,//.•  j^i 
CA,  ID,  NE,  NV,  OR.   INCORPORATED  IN:  California. 


Flraaaa's  Fund  Znsuranca  Company 

BUSINESS  ADDRBSS:  777  San  Marin  Drive,  Novate,  CA   94998.   PHONE:  (415)  899- 
2000.   tJHDBRWRITINO  LIMITATION  *':  $183,138,000.   StmBTT  LICENSES  «''/••  AL,  AK, 
AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME, 
MD,  MA,  MI,  MH,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
California. 


Firt 


's  Znauranea  Coavaay  of  Mawark,  Mow  Jorsay 


BUSINESS  ADDRBSS:  CMA  Pla«a,  Chicago,  IL   60685.   PHONE:   (312)  822-5000. 
tJHDBRWRITINO  LIMITATION  *':  $28,793,000.   StJRBTY  LICENSES  «''/'  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DB,  DC,  FL,  GA,  HI,  ID,  IL,  IH,  lA,  KS,  KY,  LA,  MB,  MD,  MA,  MI, 
MH,  MS,  MO,  MT,  HE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TH,  TX,  tJT,  VT,  VA,  VI,  WA,  WI,  WY .   IHCORPORATBD  IN:  New  Jersey. 


First  Community  Znsuranca 

BUSINESS  ADDRBSS:  360  Central  Avenue.  St.  Petersburg,  FL   33701.   PHONB:  (813) 
823-4000.   tJNDBRHRITINO  LIMITATION  *':  $757,000.   StJRBTY  LICENSES  «''/••  AL,  AZ, 
CO,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  MD,  MA,  MN,  MS,  MO,  NT,  NE,  NV, 
HH,  NJ,  HM,  HY,  HC,  HD,  OH,  OK,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV, 
NX,  NY.   IHCORPORATBD  IH:  Hew  York. 


First  Imeass  and  Rainsuranea  Corporation 

BUSIHBSS  ADDRBSS:  P.O.  Box  419369,  Kansas  City,  MO 
676-5520.   UKDBRWRITIHG  LIMXTATIOH  ^'^:  $28,841,000. 
AZ,  CA,  CT,  DC,  GA,  ID,  IL,  IH,  lA,  KS,  KY,  MI,  MS, 
OK,  SD,  TX,  MA,  WV,  HI.   IHCORPORATBD  IH:  Missouri. 


64141-6369.   PHONE:   (913) 


SURETY  LICENSES 


c.t/: 


AK, 


NO,  MT,  NB,  NM,  NY,  OH, 


See  Footnotes/Notes  at  end  of  Circular 
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FIRST  riHAltCIAL  IHSUKANCS  COMPAlTr 

BUSINESS  ADDRESS;  238  Smith  School  Road,  Burlington,  NC   27215.   PHONE:  (910) 
586-2500.   UNDERWRITING  LIMITATION  */ :  $3,483,000.   SURETY  LICENSES  "''/••  AL, 
AK,  AZ,  AR,  CA,  CO,  DE,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  MD,  MI,  MN,  MO, 
MT,  NE,  NV,  NM,  NY,  ND,  OH,  OR,  RI ,  SD,  TH,  TX,  UT,  VT,  VA,  HA.  WV,  WI,  WY. 
INCORPORATED  IN:  Illinois. 

First  Inauranc*  Caaputy  of  Eawali,  Ltd. 

BUSINESS  ADDRESS:  P.O.  Box  2866,  Honolulu,  HI   96803.   PHONB :  (808)  527-7777. 
UNDERWRITING  LIMITATION  */;  $10,479,000.   SURETY  LICENSES  e.f/;  qu,  hI . 
INCORPORATED  IN:  Hawaii. 

First  Liberty  Znsuranc*  Corporation  (Th*) 

BUSINESS  ADDRESS:  175  Ber)celey  Street,  Boston,  MA   02117.   PHONB:  (617)  357- 
9500.   UNDERWRITING  LIMITATION  */;  $1,444,000.   SURETY  LICENSES  e,//j  aL_  fj^^ 
AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA, 
ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND.  OH,  OK,  OR, 
PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY>   INCORPORATED  IN: 
Iowa . 

First  national  Insurancs  Coi^any  of  AMsrica 

BUSINESS  ADDRESS:  SAFECO  Plaza,  Seattle,  WA   98185.   PHONE:  (206)  545-5000. 
UNDERWRITING  LIMITATION  "^ :  $8,525,000.   SURETY  LICENSES  <»''/'  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Washington. 


FKOVTZIS  atSaUMMCM   CCHPAMT  1 

BUSINESS  ADDRESS:  195  La)ce  Louise  Marie  Road,  Rock  Hill,  NY   12775-8000. 
PHONE:  (914)  796-2100.   UNDERWRITING  LIMITATION*':  $12,485,000.   SURETY 
LICENSES  «=''/•■  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY . 
INCORPORATED  IN:  New  York. 


lA, 


Frontier  Pacific  Znsuranca  Coapany 

BUSINESS  ADDRESS:  4250  Executive  Square,  Suite  200,  La  Jolla,  CA   92037. 
1619)  642-5000.   UNDERWRITING  LIMITATION*'':  $2,599,000.   SURETY 


PHONE : 
LICENSES 


CA,  NV.   INCORPORATED  IN:  California. 


QIWHAL  ACCZOKVT  UTSUSAMCI  CGMPAMT  OF  AMSKICA 

BUSINESS  ADDRESS:  436  Walnut  Street, P.O.  Box  1109,  Philadelphia,  PA   19105- 
1109.   PHONB:  ( 2 15 )  625  -  1000 .   UNDERWRITING  LIMITATION  *':  $148,803,000. 
SURETY  LICENSES  «'''/'  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DB,  DC,  FL,  GA,  HI,  ID,  IL, 
IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SO,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Pennsylvanift . 


Oanaral  Insurance  Coayany  of  Aaarica 

BUSINESS  ADDRESS:  SAFECO  Plaza,  Seattle,  WA   98185.   PHONE:  (206)  545-5000. 
UNDERWRITING  LIMITATION  */ :  $81,891,000.   SURETY  LICENSES  "''/'  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI , 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Washington. 


Oanaral  Rainsuranca  Corporation 

BUSINESS  ADDRESS:  695  East  Main  Street,  P.O.  Box  10350,  Stamford,  CT   06904- 
2350.   PHONE:  (203 )  328  -  5000 .   UNDERWRITING  LIMITATION  *':  $466,593,000. 
SURETY  LICENSES  "''/'    AL,  AK,  AZ,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  ID,  IL,  IN,  lA, 
KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  RI,  SC,  SD,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
Delaware. 


See  Footnotes/Notes  at  end  of  Circular 
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Olans  Falls  Znsuranea  Coapany  (Tha) 

BUSINESS  ADDRESS:  CNA  Pl»5a,  Chicago,  IL   60685.   PHONE:  (312)  822-5000. 
UNDERWRITING  LIMITATION  *'':  $906,000.   SURETY  LICENSES  "'''''    AL,  AK,  AZ ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Delaware. 


35561 


aiobaX  Surety  fc  Insurance  Co. 

BUSINESS  ADDRESS:  3555  Parnam  Street,  Omaha,  NE  68131.  PHONB: 
2846.  UNDERWRITING  LIMITATION  */:  $1,771,000.  SURETY  LICENSES 
CO,  NB.   INCORPORATED  IN:  Nebras)ca. 


(402)  271- 
e,t/:    f^^    cA^ 


Orain  Dealers  Mutual  Insurance  Cemfoy 


BUSINESS  ADDRESS:  P.O.  Box  1747.  Indianapolis,  IN   *6206_ 


PHONB:  (317)  923- 
2453.   UNDERWRITING  LIMITATION  "^ :    $2,624,000.   SURETY  LICENSES  «''/"  AZ ,  AR , 
CO,  GA,  IL,  IN,  lA,  KS,  KY,  LA,  MN,  MS,  MO,  NB,  NV,  NM,  NC,  ND,  OH,  OK,  OR, 
SD,  TN,  TX,  VA,  WA,  WI,  WY .   INCORPORATED  IN:  Indiana. 


(nuunn  u,  lac. 

BUSINESS  ADDRESS:  P.O.  Box  26967,  OJclahoma  City,  OK  73126.  PHONE:  (405)  290- 
5600.  UNDERWRITING  LIMITATION  ^^ :  $160,000.  SURETY  LICENSES  «'«^'  MN,  ND,  OK, 
SD.   INCORPORATED  IN:  Oklahoma. 

Oranlte  State  Insurance  Coapany 

BUSINESS  ADDRESS:  70  Pine  Street,  New  York,  NY   10270.   PHOire :  (212)  770-7000. 
UNDERWRITING  LIMITATION  */:  $1,720,000.   SURETY  LICENSES  "•''''    AL,  AK,  AZ ,  AR, 
CA,  CO,  DC,  PL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO, 
MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OR,  PA,  RI ,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  WA,  WV,  WI,  WY.   INCORPORATED  IN:  Pennsylvania. 


Oreat  Aaarioan  Insuraaee  Coapany 

BUSINESS  ADDRESS:  580  Walnut  Street,  Cincinnati,  OH   45202.   PHONB:  (513)  369- 
5000.   UNDERWRITING  LIMITATION  */ :  $87,413,000.   SURETY  LICENSES  <'''^-'  AL,  AK, 
AZ,  AR,  CA,  CO,  CT,  DB,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Ohio. 


Oreat  Northern  Insurance  Cce^pany 

07061-1615, 
SURETY 

KS,  KY,  LA, 

Mb7  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  ND,  OH,  OK,  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Minnesota. 


eac  ■orcnera  xdvuz-bbc*  i,  iiib^ibhx 

BUSINESS  ADDRESS:  15  Mountain  View  Rd . ,  P.O.  Box  1615,  Warren,  NJ 
PHONB:  (908)  903-2000.   UNDERWRITING  LIMITATION  */:  $11,443,000. 
LICENSES  "''/••  AL,  AK,  AZ,  AR,  CO,  CT,  DC,  FL,  GA,  HI,  IL,  IN,  lA, 


Oreenwleb  Insurance  Coapany 

BUSINESS  ADDRESS:  One  Greenwich  Plaza,  PO  Box  2568,  Greenwich,  CT   06836-2568. 

PHONE:  (203)  622-5200.   UNDERWRITING  LIMITATION  */:  $2,211,000.   SURETY 
LICENSES  *''/••  AL,  AK,  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS. 

KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 

OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
California. 


Oulf  Insurance  Ccaipany 

BUSINESS  ADDRESS:  P.O.  Box  1771,  Dallas,  TX   75221-1771.   PHONE:  (972)  6  50- 

2800.   UNDERWRITING  LIMITATION  */ :  $25,678,000.  SURETY  LICENSES  ''-'^'    AL,  AK. 

AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME, 

MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 

PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI ,  WY .   INCORPORATED  IN: 
Missouri. 

Hasdlton  Mutual  Insurance  rrtisiijf  of  Cincinnati,  Ohio   (The) 

BUSINESS  ADDRESS:  1520  Madison  Road,  Cincinnati,  OH  45206-1787.  PHONE:  (513) 
221-6010.  UNDERWRITING  LIMITATION  */ :  $500,000.  SURETY  LICENSES  ''''^'  IN.  KY, 
MI,  OH,  TN.   INCORPORATED  IN:  Ohio. 


See  Footnotes/Notes  at  end  of  Circular 
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Hanovar  Iiuiurajic*  Coapany  (Th«) 

BUSINESS  ADDRESS:  100  North  Parkway,  Worcester.  MA   01605.   PHONE:  (508)  853- 
7200.   UNDERWRITING  LIMITATION  */:  $106,467,000.   SURETY  LICENSES  O''/-'  AL,  AK, 
AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT.  VA,  MA,  WV.    Wi;  MY.   INCORPORATED  IN:  New  Hampshire. 

HAKCO  KATIOKAL  IHSOKAKCS  CCMPAMT 

BUSINESS  ADDRESS;  P.O.  Box  68309,  Schaumburg,  IL   60168-0309.   PHONE:  (847) 
734-4100.   UNDERWRITING  LIMITATION  */;  $5,404,000.   SURETY  LICENSES  «''/■  AL, 
AX,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  OT,  VT,  VA,  VI,  MA,  MV,  MI,  MY.   INCORPORATED  IN:  Illinois. 

Barlayavllla  Mutual  Inauranca  Coapaxty 

BUSINESS  ADDRESS:  355  Maple  Avenue,  Harlevsville,  PA   19438-2297.   PHONE: 
(215)  256-5000    UNDERWRITING  LIMITATION  */:  $34,865,000.   SURETY  LICENSES 
«''/•■  AR,  CA,  CO,  DE,  DC,  GA,  IL,  IN,  lA,  KS ,  KY,  MD,  MI,  MN,  MS,  MO,  NJ,  NM, 
RC,  OH,  PA,  SC,  TN,  TX,  UT,  VA,  MV,  MI.   INCORPORATED  IN:  Pennsylvania. 

Hartford  Aecidant  and  Indaanlty  Coapany 

BUSINESS  ADDRESS:  Hartford  Plaxa,  Hartford,  CT   06115.   PHONE:  (860)  547-5000. 
UNDERWRITING  LIMITATION  */:  $194,317,000.   SURETY  LICENSES  «''/••  AL,  AK,  AZ, 
AR,  CA,  CO,  CT,  DB,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  MB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI, 
SC,  SD,  TN,  TX,  OT,  VT,  VA,  MA,  MV,  MI,  MY.   INCORPORATED  IN:  Connecticut. 

Hartford  Casualty  Inauranca  Coapany 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT   06115.   PHONE:  (860)  547-5000. 
UNDERWRITING  LIMITATION  */ :  $25,830,000.   SURETY  LICENSES  =''/••  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MB,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  MM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN,  TX,  OT,  VT,  VA,  MA,  MV,  MI,  MY.   INCORPORATED  IN:  Indiana. 


Hartford  Flra  Insuranca  C 


any 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT   06115.   PHONE:  (203)  547-5000, 
UNDERWRITING  LIMITATION  */:  $317,079,000.   SURETY  LICENSES  C''/'  AL,  AK,  AZ, 
AR,  CA,  CO,  CT,  DE,  DC,  FL.  GA,  GO,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  MA,  MV,  MI,  MY.   INCORPORATED  IN:  Connecticut. 


Hartford  Inaurauca  Coaipany  of  Xlllnoia 

BUSINESS  ADDRESS;  Hartford  Plaza,  Hartford,  CT  06115.  PHONE: 
UNDERWRITING  LIMITATION  */:  $33,434,000.  SURETY  LICENSES  «''/-* 
INCORPORATED  IN:  Illinois. 


(860)  547-5000. 
IL,  PA. 


Hartford  Zaauranca  Coapany  of  tha  Midwest 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT   06115.   PHONE:  (860)  547-5000. 
UNDERWRITING  LIMITATION  *':  $5,760,000.   SURETY  LICENSES  "''Z'  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 
MS,  MT,  NE,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT, 
VT,  VA,  WA,  WV,  WI,  MY.   INCORPORATBD  IN:  Indiana. 

Hartford  Inauraaea  Ccapany  of  tha  Southaast 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT   06115.   PHONE:  (860)  547-5000. 
UNDERWRITING  LIMITATION  */:  $2,453,000.   SURETY  LICENSES  «''/-"  CT,  FL,  GA,  LA, 
PA,   INCORPORATED  IN:  Florida. 

Hartford  ITadarwritara  Insuranca  Coapany 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT   06115.   PHONE:  (860)  547-5000. 
UNDERWRITING  LIMITATION  */ :  $18,977,000.   SURETY  LICENSES  "''/•  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MB,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE ,  NV,  NH,  NJ,  NM,  MY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  MV,  MI,  MY.   INCORPORATBD  IN:  Connecticut. 


See  Footnotes/Notes  at  end  of  Circular 
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■•rltag*  Mataal  Xaavraaea  Coapaay  2 

BOSINBSS  ADDRESS:  2800  South  Taylor  Drive,  P.O.  Box  58,  Sheboygan,  MI   53082- 
0058.   PHONB:   (414)  458-9131.   DNDBRMRITING  LIMITATION  *':  $9,964,000.   SURETY 
LICENSES  «•'/••  AL,  AZ,  AR,  CO,  DE,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY ,  MI,  MN,  MO, 
MB,  MV,  MD,  OH,  OR,  PA,  SD,  TN,  TX,  VA,  MA,  MV,  MI,  MY.   INCORPORATED  IN: 
Misconain. 


■l^landa  ZBauraaea  Coapaay 

BUSINESS  ADDRESS:  10370  Richmond  Avenue,  Houston,  TX   77042-4123.   PHOKB: 
(713)  952-9555.   UHDBRMRITING  LIMITATION  */:  $12,720,000.   SURETY  LICENSES 
«''/'  AL,  AK,  AZ,  AR.  CA,  CO,  CT,  DB,  DC,  FL,  OA,  GO,  HI,  ID,  IL,  IN,  lA,  KS, 
KY,  LA,  MB,  VB>,    MA,  MI,  MI,  MS,  MO,  MT,  NE,  NV,  NH,  MJ,  MM,  MY,  MC,  ND,  OH, 
OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  MA,  MV,  MI,  MY.   INCORPORATED 
IN :  Texas . 


Il^laa4a  Dfcdrwrifrs  lamvrmmam 

BUSINBSS  ADORBSS:  10370  Rich»3nd  Avenue,  Houston.  TX   77042-4123.   PHONE: 
(713)  952-9555  x-8334.   OMDBRMRITIMO  LIMITATIOM  *':  $3,200,000.   SURETY 
LICENSBS  «'''' 
Texas . 


AL,  AZ,  AR,  CA,  FL,  GA,  LA,  MS,  MM,  OK,  TX. 


INCORPORATBD  IN: 


ZUOaOZB  ■ATIOHM.  nWOKAWCB  CO. 

BUSINBSS  ADDRESS:  500  Meat  Madison  Street.  Chicago,  IL   €0606-2511.   PHONE: 
(312)  930-5417.   UMDBRMHITIMO  LIMITATION  *':  $2,549,000.   SURETY  LICENSES  «''/* 
AK,  IL,  IM,  lA,  KY,  MD,  MI,  MO,  MT,  MB,  MV,  MH,  MM,  NY,  MD,  OH,  RI ,  SD,  TX, 
OT,  VT,  MV,  MY.   INCORPORATED  IM:  Illinois. 


ty  Ccwyy  of  Califozmla 
BUSINBSS  ADDRBSS:  P.O.  Box  19725,  Irvine,  CA   92623.   PHONE:  (714)  263-3300. 
UMDBRMHITIMO  LIMITATION  *':  $595,000.   SURETY  LICENSES  «''/••  AK,  AZ ,  CA,  HI, 
ID,  MV,  OR,  UT,  VA,  MA.   IMCORPORATBD  IM:  California. 


Box  7716,  Philadelphia,  PA   19192. 
*'•  $6,342,000.   SURETY 


ty  ZaauraBoa  PrMyany  of  Mortk  Jteariea 

BUSINESS  ADDRBSS:  1601  Chestnut  St.,  P.O. 

PHOMB:  (215)  761-1000.   UNDBRMRITIMO  LIMITATION 

LICENSBS  «''/••  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DB,  DC,  FL,  GA,  HI,  ID.  IL,  IN,  lA, 

KS,  KY,  LA,  MB,  MD,  MA,  MI,  MM,  MS,  MO,  MT,  NB,  NV.  NH,  NJ,  NM,  NY,  NC,  ND, 

OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  MA.  MV,  WI,  MY. 

INCORPORATBD  IN:  Pennsylvania. 


ZadeyeadeBoe  Casualty  aad  Surety  rnayny 

BUSINBSS  ADDRBSS:  P.O.  Box  (5563,  San  Diego,  CA  92186-5563.  PHONB:  (619) 
350-2400.  OHDBRMRITING  LIMITATION  *':  $240,000.  SURETY  LICENSES  "'''•  TX. 
INCORPORATBD  IN:  Texas. 


T»,«< »»«  Xaauraaoe 

BUSINBSS  ADDRBSS:  62  Maple  Avenue,  Keene,  NH   03431.   PHONB:  (317)  581-6400. 
DWDBRMRITINO  LIMITATION  *':  $9,392,000.   SURETY  LICENSES  "''Z'  FL,  IL,  IN,  lA, 
KY,  MI,  OH,  TN,  MA,  MI.   INCORPORATBD  IN:  Indian^ 


Xadli 


itual  Zusura 


BUSINBSS  ADDRBSS:  P.O.  Box  68600,  IndianaDolis,  IN   46268-1168.   PHONE:   (800) 
428-1441  x-710.   UNDBRMRITIMO  LIMITATION  »':  $3,609,000.   SXHIETY  LICENSES  "'''* 
AL,  AK,  AZ,  AR,  CA,  CO,  DB,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MI, 
MN,  MS,  MO,  MT,  NB,  NV,  NM,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  DT,  VA, 
MA,  MV,  MI,  MY.   IMCORPORATBD  IN:  Indiana. 


y^ia.^  Xnouri 

BUSINBSS  ADDRBSS: ._   .__  

UNDBRMRITIMO  LIMITATION  *':  $6,022,000.   SURETY  LICENSES  "''/••  AZ,  CO,  lA,  KS , 
MM,  MO,  MT,  NB,  ND,  OK,  SD,  MY.   INCORPORATED  IN:  Nebraska. 


P.O.  Box  80468,  Lincoln,  NE   68501.   PHONE.:   (402)  435-4302 


See  Footnotes /Motes  at  end  of  Circular 
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Zn«ur*nc«  Coapany  of  North  Aaariea 

BUSINESS  ADDRESS:  1601  Chestnut  St. .P.O.  Box  7716.  Philadelphia,  PA   19192. 

[ON*'':  $12,361,000.   SURETY 

DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL, 
IN,  lA,  KS,  KY,  LA,  MB,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  VfV,  WI,  WY. 
INCORPORATED  IN:  Pennsylvania. 


PHONE:   (215)  761-1000.   UNDERWRITING  LIMITATIC 
LICENSES  ='«/■•  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT, 


Insuranc*  Company  of  th«  Stat*  of  Paxuxaylvanla 

BUSINESS  ADDRESS:  70  Pine  Street,  New  York,  NY   10270.   PHONE:  (212)  770-7000. 
UNDERWRITING  LIMITATION  */:  $52,482,000.   SURETY  LICENSES  c,f/;  j^^    j^y^      j^^ ,    AR, 
CA,  CO,  CT,  DB,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ.  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  MV,  WI,  WY.   INCORPORATED  IN:  Pennsylvania. 

lasuranea  Coapany  of  tha  Wast 

BUSINESS  ADDRESS:  P.O.  Box  85563,  San  Diego,  CA   92186-5563.   PHONE:   (619) 
350-2400.   UNDERWRITING  LIMITATION  *':  $18,213,000.   SURETY  LICENSES  «''/•  AL, 
AK,  AZ,  CA,  CO,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT, 
NE,  NV,  NM,  NC,  ND,  OH,  OK,  OR,  RI,  SC.  SD,  TN,  TX,  UT,  WA,  WI,  WY. 
INCORPORATED  IN:  California. 

Insuranca  Corporation  of  Haw  York  (Tha)  2 

BUSINESS  ADDRESS:  500  North  Broadway,  Jericho,  NY   11753.   PHONE:  (203)  705- 
2500.   UNDERWRITING  LIMITATION  *':  $4,646,000.   SURETY  LICENSES  ''''^-    AL,  AK, 
AS,  A2,  AR,  CA,  CO,  DC,  PL,  GA,  ID,  IL,  IN,  lA,  KY,  LA,  ME,  MD,  MI,  MN,  MS, 
MO,  NE,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TN,  TX,  UT,  VT, 
VA,  VI,  WA,  WV,  WI,  WY.   INCORPORATED  IN:  New  Yor)c . 

Znaurora  Inilini  ty  Coapany 

BUSINESS  ADDRESS:  P.O.  Box  2683,  Waco,  TX  76702-2683.  PHONE:  (817)  750-8128. 
UNDERWRITING  LIMITATION  */:  $215,000.  SURETY  LICENSES  «''/•  TX .  INCORPORATED 
IN:  Texas. 


ZimOSAXD  ABSXTSAMCI  COMPANY 

BUSINESS  ADDRESS:  P.O.  Box  70128,  San  Juan 
0707  x-269.   UNDERWRITING  LIMITATION  */•  « 


VI, 


INCORPORATED  IN:  Puerto  Rico. 


PR   00936-8128 
$3,935,000 


PHONE:   (787)  781 
SURETY  LICENSES  "''/ 


PR. 


20th 


Zntarcargo  Inauranca  Covpany 

BUSINESS  ADDRESS:  1450  East  American  Lane, 
60173.   PHONE;   (847)  517-2990.   UNDERWRITING  LIMITATION*'^:  $2 ,  830  .'OOO  . 
SURETY  LICENSES  «''/••  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA,  GU,  HI,  ID, 
IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VA,  VI,  WA,  WI ,  WY . 
INCORPORATED  IN:  Illinois. 


Intamational  Bualaass  k   Narcantila  SXassuranea  Coapaay 

BUSINESS  ADDRESS;  307  N.  Michigan  Ave.,  Chicago,  IL   60601.   PHONE:  (312)  346- 
8100.   UNDERWRITING  LIMITATION  */;  $9,409,000.   SURETY  LICENSES  =''/•"  AL,  AK. 
*AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA. 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Illinois. 

Zntamational  ridality  Inauranca  Coapany 

BUSINESS  ADDRESS:  One  NewarJc  Center,  20th  Floor,  NewarJc.  NJ   07102-5207. 
PHONE:   (201)  624-7200  x-226.   UNDERWRITING  LIMITATION  *':  $3,178,000.   SURETY 
LICENSES  =''/■•  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  ME,  MD,  MA,  MI.  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  PR,  RI.  SC,  SD,  TN,  TX,  UT,  VT,  VA.  WA,  WV,  WY .   INCORPORATED 
IN:  New  Jersey. 


ISLAND  INSUSANd  COMPANT.  LIlflTE) 

BUSINESS  ADDRESS:  P.O.  Box  1520,  Honolulu,  HI   96806 


UNDERWRITING  LIMITATION  *':  $8,728,000.   SURETY  LICENSES  «=,//:  m 


PHONE:   (808)  531-1311. 


INCORPORATED  IN;  Hawaii. 


See  Footnotes/Notes  at  end  of  Circular 
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J^B  Daara  Inauranca  Coaqpa* 

BUSINESS   ADDRESS:    3400    SOth   Street,    Moline,    IL      61265-5886. 


PHONE:   (800)  447- 


0633.   UNDERWRITING  LIMITATION  *':  $15,468,000.   SURBTY  LICENSES  "''^^    KL,    AK, 

AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MB,  MD, 

MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI , 

SC,  SD,  TN,  TX,  irr,  VT,  VA,  WA,  WV,  WI,  WY.   INCORPORATED  IN:  Illinois. 


Tanaaa  Baafcara  Suxaty  Coapaay  (Tha) 

BUSINESS  ADDRESS:  P.  0.  Box  1654^  Topeka,  KS   66601-1654.   PHONE:  (913)  234- 
2631.   UNDERWRITING  LIMITATION  *':  $4,963,000.   SURETY  LICENSES  «''/'  AR,  CO, 
ID,  IL,  IN,  lA,  KS,  KY,  MI,  MN,  MS,  MO,  MT,  NE,  NM,  ND,  OK,  SD,  TN,  TX,  WI, 
WY.   INCORPORATED  IN:  Kansas. 


Kanaaa  City  rira  and  Marina  Inauranca  Coapany 

BUSINESS  ADDRESS:  CNA  Pl9«a,  Chicago,  IL   60685.   PHONE: 

UNDERWRITING  LIMITATION  */:  $1,398,000.   SURETY  LICENSES 

CA,  CO,  CT,  DE,  DC,  PL,  GA,  ID.  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN, 

MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD, 

TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Missouri. 


(312)  822-5000. 
*•'/•■  AL,  AK,  AZ,  AR, 


BUSINESS  ADDRESS:  1  Kemper  Drive,  Long  Grove,  IL   60049.   PHONE:  (847)  320- 
2600.   UNDERWRITING  LIMITATION  *'':  $51,204,000.   SURBTY  LICENSES  «''/'  AL,  AK, 
AS,  AZ,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA.  KS,  KY,  LA,  MB,  MD, 
MA,  MI,  MN,  MS,  MO.  MT,  NE,  NV,  NH.  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR. 
RI.  SC.  SD,  TN,  TX,  TTT ,    VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Illinois. 


LIBBtrr  MDTOAL  FZU  IMStlRAMCB  COHPAVT 

BUSINESS  ADDRESS:  175  Ber)celey  Street,  Boston,  MA   02117.   PHONE:  (617)  357- 

9500.   UNDERWRITING  LIMITATION  */:  $51,015,000.  SURBTY  LICENSES  =''/-"  AL,  AK, 

AS.  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  QA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA, 

ME,  MD,  MA,  MI.  MN.  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PA,  PR,  RI,  SC,  SD,  TN,  TX,  XTT ,    VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
Massachusetts . 


Libarty  Mutual  Inauranca  Coapaay 


MA   02117. 


PHONE:   (617)  357- 


BUSINBSS  ADDRESS:  175  Ber)ieley  Street,  Boston.  M^.   .   . 

9500.   UNDEIWRITING  LIMITATION  *':  $373,888,000.   SURETY  LICENSES  "''Z"  AL,  AK. 
AZ,  AR.  CA.  CO.  CT,  DE,  DC.  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 
MA,  MI,  MN.  MS,  MO.  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC.  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN.  TX,  UT,  VT,  VA,  VI,  WA.  WV,  WI,  WY.   INCORPORATED  IN: 
Massachusetts. 


Lincoln  Oanaral  Inauranca  Ceapaay 

BUSINESS  ADDRESS:  3350  Whiteford  Road,  York,  PA   17402.   PHONE:  (71'7)  757- 

0000.   UNDERWRITING  LIMITATION  *':  $2,541,000.  SURETY  LICENSES  "=''/••  AL,  CO, 

DE,  GA,  ID,  IN,  lA.  KS ,  KY.  LA,  ME.  NO,  MN,  MS,  MO,  MT,  NB,  NV,  NJ,  NM,  NC, 

ND,  OH,  OK,  OR.  PA,  SC,  SD,  TN,  tTT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN: 
Pennaylvania . 

Ul  Inauranca  Corporation 

BUSINESS  ADDRESS:  175  Berkeley  Street,  Boston,  MA   02117.   PHONE:  (617)  357- 

9500.   UNDERWRITING  LIMITATION  *':  $1,441,000.  SURETY  LICENSES  *'''^'    AL,  AK, 

AS,  AZ,  AR,  CA.  CO,  CT,  DE,  DC,  PL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA, 

ME,  MD,  MA.  MI.  MN.  MS.  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PA,  PR,  RI,  SC,  SD,  TN.  TX,  UT,  VT,  VA.  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
Iowa. 


London  Aaauranea  of  Aaariea  Zne.  (Tha) 

BUSINESS  ADDRESS:  25  Independence  Blvd.,  Warren,  NJ   07059.   PHONE:  (212)  753- 
8130.   UNDERWRITING  LIMITATION  *':  $31,392,000.   SURETY  LICENSES  «''/'  AK,  lA, 
ME,  MI,  MN.  NJ,  NY,  ND,  OH,  UT,  VT.   INCORPORATED  IN:  New  York. 


See  Footnotes/Notes  at  end  of  Circular 
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1    Kemper   Drive,    Long   Grove,     IL      60049-0001.       PHOKB :     (847) 
tITING    LIMITATION   */;     $68,804,000.       SURETY    LICENSES    '^•''-    AL, 


Luabcxawu  Mutual   Casualty  Coa^aiiy 

BUSINESS  ADDRESS: 

320-2000.   UNDERHR] 

AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY, 

LA,  ME,  MD.  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 

OR,  PA,  RI,  SC,  SD,  TN.  TX,  UT,  VT.  VA.  VI,  MA,  WV,  MI,  WY.   INCORPORATED  IH: 

Illinoia. 


Lyndon  Property  Inauranca  Coapany 

BUSINESS  ADDRESS:  645  Maryville  Centre  Drive,  St.  Louis,  MO   63141-581S. 
PHONE:   (314)  275-5200.   UNDERWRITING  LIMITATION*':  $1,960,000.   SURETY 
LICENSES  «'''/•■  AL,  AK,  AZ ,  AR,  CA,  CO.  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ,  NM,  NC,  ND,  OH,  OK,  OR, 
PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  NA,  WV,  MI,  MY. 
MiBBOuri . 


INCORPORATED  IN: 


MABKSL  XXSTTSAIICB  CGMPAMT 

BUSINESS  ADDRESS:  Shand  Morahan  Plaza,  Evanston,  IL   60201.   PHONE:  (347)  866- 
2800.   UNDERWRITING  LIMITATION*':  $3,788,000.   SURETY  LICENSES  «'*/•  AL,  AK, 
AZ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE ,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  MI,  MY.   INCORPORATED  IN:  Illinois. 

Massaehusatts  Bay  laauranca  Ca«pany 

BUSINESS  ADDRESS:  100  North  Par)cway,  Worcester,  MA   01605.   PHONE:  (508)  853- 
7200.   UNDERWRITING  LIMITATION  *':  $1,652,000.   SURETY  LICENSES  "'''•    AL,  AR, 
CA,  CO,  CT,  DC,  FL,  GA,  IL,  IN,  lA.  KS,  KY,  LA,  MB-,  MD,  MA,  MI,  MN,  MS,  MO, 
NE,  NH,  NJ,  NY,  NC,  OH,  OK,  OR,  PA.  RI ,  SC,  TN,  TX,  VT,  VA,  VI,  WA,  WI  . 
INCORPORATED  IN:  New  Hampshire. 

Marefaants  Bonding  Coapany  (Mutual)  * 

BUSINESS  ADDRESS:  2100  Fleur  Drive,  Des  Moines,  lA  50321-1158.   PHONE:  (515) 

243-8171.   UNDERWRITING  LIMITATION  *>'  .     $1,751,000.  SURETY  LICENSES  ^•'f-    AL, 

AZ,  AR,  CA,  CO,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MD,  MI,  MN,  MS,  MO, 

MT,  NE,  NV,  NM,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT,  VA,  MA,  MV,  MI, 
MY.   INCORPORATED  IN:  Iowa. 

Michigan  Millars  Mutual  Inauranca  Company 

BUSINESS  ADDRESS:  P.O.  Box  30060.  Lansing,  MI   48909-7560.   PHONE:  (517)  482- 
6211.   UNDERWRITING  LIMITATION  *' :  $6,499,000.   SURETY  LICENSES  «'''/••  AZ,  AR, 
CA,  CO,  ID,  IL,  IN,  KS,  KY,  MI,  MO,  NE,  NY,  NC,  OH,  OK,  PA,  VA,  MI. 
INCORPORATED  IN:  Michigan. 


Mid-Cantury  Inauranca  Cos^any 

BUSINESS  ADDRESS:  P.  0.  Box  2478,  Terminal  Annex.  Los  Angeles,  CA   90051. 
PHONE:   (213)  932-3200.   UNDERMRITING  LIMITATION*':  $62,599,000.   SURETY 
LICENSES  =''/•■  AZ,  AR,  CA,  CO,  FL,  GA,  ID,  IL,  IN,  lA,  MI,  MN,  MO,  MT,  NE,  NV, 
NM,  ND,  OH,  OK,  OR,  SD,  TN,  TX,  UT,  VA,  MA,  MI,  MY.   INCORPORATED  IN: 

California . 


Mzs-coHTZMnrr  casualty  compawt 

BUSINESS  ADDRESS:  P.O.  Box  1409.  Tulsa,  OK   74101.   PHONE:  (918)  587-7221  x- 
200.   UNDERMRITING  LIMITATION  *':  $5,755,000.   SURETY  LICENSES  «'''••  AL,  AZ, 
AR,  CO,  IL,  IN,  lA,  KS,  LA,  MN,  MS,  MO,  MT,  NE,  NM,  ND,  OK,  TN,  TX,  UT,  MA, 
MY.   INCORPORATED  IN:  Oklahoma. 

Mid-8tata  Suraty  Corporation 

BUSINESS  ADDRESS:  3400  East  Lafayette,  Detroit,  MI   48207.   PHONE:  (313)  882- 
7979.   UNDERMRITING  LIMITATION  *•':  $634,000.   SURETY  LICENSES  «''/•  DE,  DC,  FL, 
IN,  KY,  MD,  MI,  MO,  OH,  PA,  VA,  MV.   INCORPORATED  IN:  Michigan. 


MUMBSTSBM  nDBIMZTT  CGMPAMT  (THI)  1 

BUSINESS  ADDRESS:  6281  Tri-Ridge  Boulevard,  Loveland,  OH   45140.   PHONE:  (513) 
576-3200.   UNDERWRITING  LIMITATION  *':  $1,934,000.   SURETY  LICENSES  «''/••  AL, 
AR,  GA,  IL,  IN,  lA,  KS,  KY,  MI,  MN,  MS,  MO,  NE,  NJ,  NY,  NC,  OH,  PA,  TN,  VA, 
WV,  MI.   INCORPORATED  IN:  Ohio. 


See  Footnotes/Notes  at  end  of  Circular 
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Millars  Mutual  Fir*  Zaouranea  Coa^pasy  (Tha) 

BUSINESS  ADDRESS:  P.O.  Box  2269,  Port  Morth,  TX   76113-2269.   PHONE:  (817) 
332-7761.   UNDERWRITING  LIMITATION  *':  $5,636,000.   SURETY  LICENSES  «''/'  AZ , 
AR,  CA,  CO,  DC,  GA,  ID,  lA,  KS,  KY,  LA,  MN,  MS,  MO,  MT,  NE,  NM,  NC,  ND,  OH, 
OK,  OR,  PA,  SC,  SD,  TN,  TX,  UT,  MA,  MI,  MY.   INCORPORATED  IN:  Texas. 


Millars  Mutual  Znanranea  Association 

BUSINESS  ADDRESS:  111  East  Fourth  Street,  P.O.  Box  9006.  Alton,  IL   62002- 


9006.   PHONB:  (618)  463-3636.   UNDERWRITING  LIMITATION 


i/ 


$3,440,000.   SURETY 


LICENSE^^'''-*  AL,  AR,  CO,  GA,  IL,  IN,  lA,  KS,  KY,  LA,  MI,  MN,  MS.  MO.  MT.  NB, 
NC.  ND.  OH,  SD,  TN.  TX.  WI .   INCORPORATED  IN:  Illinois. 


Ml  nnasota  Trust  Pnayny  of  Austin 

BUSINESS  ADDRESS:  107  M.  Oa)cland  Ave.,  Austin,  MN*  55912.   PHONB:   (507)  437- 
3231.   UNDERMRITING  LIMITATION  *':  $163,000.   SURETY  LICENSES  «''/•'  CO,  MH,  MT, 
ND.  SD,  UT.   INCORPORATED  IN:  Minnesota. 

MOTOM  XMSmjkMOi  COBPOKATXOM 

BUSINESS  ADDRESS:  3044  Nest  Grand  Blvd..  Detroit.  MI   48202.   PHONE:  (313) 
556-5000.   DNDBRMRITIWO  LIMITATION  *':  $94,517,000.   SURETY  LICEMSBS  *''''  AL, 
AK,  AZ.  AR.  DE,  DC,  PL,  GA,  ID.  IL,  IN,  lA,  KY,  LA,  MB,  ND,  MI,  MN,  MS,  MO, 
MT,  NB,  NV,  NH,  NJ,  HM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  VT, 
VA,  MA,  WV,  MI,  WY.   INCORPORATED  IN:  New  Yorlc. 


Mountbattea  •nraty  Coapaoy,  Xao.  (Tha) 

BUSINESS  ADDRESS:  33  Roc)c  Hill  Road.  Bala  Cynwyd,  PA   19004.   PHONE 


664-2259. 


UNDERWRITING  LIMITATION 


v: 


$798,000.   SURETY  LICENSES 


c.t/ 


(610) 


CT,     DE, 


DC,     IL,     IN,    KY,    MD,    MS,    NJ,    NY,    OH,    PA,    SC,    TN,    VA.    WV. 
Pennsylvania . 


INCORPORATED    IN: 


loan  Saiasuraaea 


Munich 

BUSINESS  ADDRESS:  560  Lexington  Avenue,  New  York,  NY   10022.   PHONE:  (212) 
310-1600.   OHDBRWRITINO  LIMITATION  *':  $28,427,000.   SURETY  LICENSES  «''/'  AL, 
AK,  AZ,  AR,  CA,  CO.  CT,  DB,  DC,  GA.  HI.  ID.  IL.  IN,  lA,  KS ,  KY,  LA,  MI,  MK, 
MS,  MT,  NV,  NH,  NJ.  NM,  NY,  NC,  ND.  OH.  OK.  OR.  PA,  RI,  SD,  TN,  TX,  UT,  VT, 
VA,  NA,  WV,  WI.   INCORPORATED  IN:  New  York. 

MDTQAL  SmVZCI  CAStALTT  ZMSOBAMCI  COMPAMT 

BUSINESS  ADDRESS:  P.O.  Box  64035.  St.  Paul,  MN   55164-0035.   PHONE:  (612)  631- 
7000.   UNDERWRITING  LIMITATION  *' :  $7,095,000.   SURETY  LICENSES  "''Z'  AL,  AK, 
AZ,  AR,  CA.  CO,  DC,  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MH, 
MS,  MO,  MT,  NB,  NV,  NJ.  NM,  NY.  NC.  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TN,  TX, 
DT,  VT,  VA,  WA.  WV,  WI ,  WY .   INCORPORATED  IN:  Minnesota. 

MAC  Kainsuranea  Corperatiou 

BUSINESS  ADDRESS:  One  Greenwich  Plaza.  P.O.  Box  2568,  Greenwich,  CT   06836- 

2568.   PHONE:   (203 )  622- 5200 .   UNDERWRITING  LIMITATION  *':  $63,439,000. 
SURETY  LICENSES  «'''''  AL,  AK,  AZ,  AR,  CA.  CO,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 

lA.  KS.  KY.  LA.  ME.  MD.  MA.  MI.  MN.  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC, 

ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD.  TN.  TX.  UT,  VT,  VA,  WA,  WV,  WI,  WY . 
INCORPORATED  IN:  New  York. 


■•tio&al  Aaariean  Zaauraaea 

BUSINESS  ADDRESS:  1008  Nanvel  Avenue,  Chandler,  OK   74834.   PHONE:  (405)  258- 

0804.   UNDERWRITING  LIMITATION  *':  $3,596,000.  SURETY  LICENSES  <?''/•  AL,  AK, 

AZ,  AR,  CA,  CO,  DC,  PL.  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD,  MI,  MN,  MS, 

MO,  MT,  NB,  NV,  NM,  NY,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TN,  TX,  OT,  VA,  WA, 
WV,  Ml,  WY.   INCORPORATED  IN:  Nebraska. 


Matioaal  Pira  Znauraaca  Cfpany  of  Hartford 

BUSINESS  ADDRESS:  CNA  Pl»sa,  Chicago,  IL   60685.   PHONB:  (312)  822-5000. 
UNDERWRITING  LIMITATION  *':  $60,484,000.   SURETY  LICENSES  *''/'  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  PL,  QA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC.  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  KA,  WV,  WI,  WY .   INCORPORATED  IN:  Connecticut. 


See  Footnotes/Notes  at  end  of  Circular 
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National  Orang*  Mutual  Inauranca  CoMpany 

^BUSINESS  ADDRESS:  55  West  Street,  Keene,  NH   03431.   PHONE:   (503)  352-4000. 
UNDERWRITING  LIMITATION  */ :  $18,456,000.   SURETY  LICENSES  c,r/;  ^T,  DE,  DC,  MB, 
MD,  MA,  MI,  NH,  NJ,  NY,  NC,  OH,  PA,  RI ,  SC.  TN,  VT,  VA,  WV,  WI .   INCORPORATED 
IN:  New  Hampshire. 


national  Tiiil— nity  Coapany 

BUSINESS  ADDRESS:  3024  Harney  Street,  Omaha,  NE   68131.   PHONE:  (402)  536- 
3000.   UNDERWRITING  LIMITATION*':  $780,523,000.   SURETY  LICENSES  «''/•■  AL,  AK, 
AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  OA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MI, 
MN,  MS,  MO,  MT,  NE ,  NV,  NH,  NM,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  NebraaJca . 


KXTTOHXL  UXHSmUUfCI  COKPORATXON 

BUSINESS  ADDRESS:  695  Bast  Main  St.,  P.O.  Box  10350,  Stamford,  CT   06904-2350. 
PHONE:   (203)  328-5000.   UNDERWRITING  LIMITATION  */;  $36,040,000.   SURETY 
LICENSES  =''/■  AK,  AZ ,  AR ,  CA,  CO,  DE,  DC.  ID,  IL,  IN,  lA,  KS ,  KY,  MD,  MA,  MI, 
MN,  MT,  NE,  NV,  NH,  NJ,  NM,  HY,  itV,    OH.  OK,  PA,  PR,  RI,  TX,  UT,  VT,  VA,  WI, 
WY.   INCORPORATED  IN:  Delaware. 


Vational  Suraty  Corporation 

BUSINESS  ADDRESS:  233  South  Wacker  Drive,  Suite  2000,  Chicago,  IL   60606-6308? 
PHONE:   (312)  441-5400.   UNDERWRITING  LIMITATION  */:  $9,283,000.   SURETY 
LICENSES  =''/••  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE ,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY . 
INCORPORATED  IN:  Illinoia. 

National  Dnion  Fira  Inauranca  Coapany  o2  Pittaburgh,  PA 

BUSINESS  ADDRESS:  70  Pine  Street,  New  York,  NY   10270.   PHONE:  (212)  770-7000. 
.UNDERWRITING  LIMITATION  *»/ :  $125,098,000.   SURETY  LICENSES  <=''/-  AL,  AK,  AZ, 
AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MB,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  ITT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
Pennsylvania. 


National -Ban  Franklin  Insurance  Coapany  of  IllinolB 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL   60685 

UNDERWRITING  LIMITATION  */:  $7,468,000 

KY,  MD,  MI,  MN,  NY,  NC ,  ND,  RI,  SD,  WI .   INCORPORATED  IN:  Illinois 


PHONE:     (312)     822-5000. 
StJRETY    LICENSES    «''/••    DC,     IL,     IN,     lA, 


■ationwida  Mutual    Inauranca   Coapany 

BUSINESS   ADDRESS:    One    Nationwide    Plaza,    Columbus,    OH      43216. 


PHONE:   (614 


249-7111.   UNDERWRITING  LIMITATION  *':  $214,755,000.   SURETY  LICENSES  " 


W: 


AL, 


AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Ohio. 


■AVIOATOSB  mSUSAHCX  COMPANY 

BUSINESS  ADDRESS:  123  William  Street,  New  York,  NY   10038.   PHONE:  (212)  406- 

2900.   UNDERWRITING  LIMITATION  */:  $7,700,000.  SURETY  LICENSES  <=''/•  AL,  AK, 

AZ,  CT,  DE,  DC,  «A,  HI,  ID,  IL,  IN.  lA,  KS ,  KY,  LA,  MD,  MI,  MN,  MS,  MO,  NE, 

NV,  NJ,  NY,  NC,  ND,  OH,  OK,  PA,  RI ,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WI,  WY, 
INCORPORATED  IN:  New  York. 


Matbarlands  Inauranca  Coapany  (Tha) 

PHONE:   (603)  352-3221. 
$2,219,000.   SURETY  LICENSES  «''/•*  AZ,  CA,  CT,  DC, 
GA,  ID,  IL,  IN,  lA,  KY,  MB,  MD,  MI,  HV,  NH,  NJ,  NY,  NC,  OH,  RI ,  SC,  UT,  VT, 
VA,  WA,  WI .   INCORPORATED  IN:  New  Hampshire . 


BUSINESS  ADDRESS:  62  Maple  Avenue,  Keerte,  NH   03431. 
UNDERWRITING  LIMITATION  */ : 


See  Footnotes/Notes  at  end  of  Circular 
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Haw  Baapahira  Inauranca  Coapany 

BUSINESS  ADDRESS:  70  Pine  Street,  New  York,  NY   10270.   PHONE:  (212)  770-7000. 
UNDERWRITING  LIMITATION  */;  $20,130,000.   SURETY  LICENSES  «=,//:  j^      ;^x   AZ ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OR,  PA,  PR,  RI,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Pennsylvania. 

Nobal  Inauranca  Coaipany 

BUSINESS  ADDRESS:  8001  LBJ  Freeway  -  Suite  300,  Dallas,  TX   75251-1301. 
PHONE:   (972)  644-0434.   UNDERWRITING  LIMITATION  */;  $3,324,000.   SURETY 
LICENSES  <=''/••  AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA,  GU,  HI,  ID,  IL, 
IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE ,  NV,  NH,  NJ,  NM,  NY, 
NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI, 
WY.   INCORPORATED  IN:  Texas. 


35569 


MOKTH  AMIUCAV  SPBCIALTT  XVSUSAVCB  COMPAITT 

BUSINESS  ADDRESS:  650  Elm  Street,  Manchester,  NH   03101-2524.   PHONE:  (603) 
644-6600.   UNDERWRITING  LIMITATION  */;  $5,378,000.   SURETY  LICENSES  '=''/•  AL, 
AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI, 
SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  New  Hampshire. 


■orth  Star  Rainsuranea  Corporation 

(203) 

AL, 
AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  GA,  ID,  IL,  IN,  lA,  KS,  KY,  MD,  MI,  MN,  MS, 
MT,  NE,  NV,  NJ,  NM,  NY,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  UT,  VT,  VA,  WA,  WV, 
WI.   INCORPORATED  IN:  Delaware. 


BUSINESS  ADDRESS:  P.O.  Box  120052,  Stamford,  CT   06912-0052.   PHONE:   

328-5000.   UNDERWRITING  LIMITATION  *':  $1,042,000.   StmETY  LICENSES  c.f/.- 


MOBTBBROCaC  PKOPBKTT  AMD  CASUALTT  IM8UBAMCI  COMPAMT 


BUSINESS  ADDRESS:  51  W.  Higgins  Road,  South  BarringtOn,  IL   60010.   PHONE: 
(847)  551-2000.   UNDERWRITING  LIMITATION  */:  $10,292,000.   SURETY  LICENSES 
"''f-    AL,  AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS , 
KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.   INCORPORATED 
IN:  Illinois. 


MOKTHLAMD  XKSXnUUKS  CGMPAMT 

BUSINESS  ADDRESS:  PO  Box  64816,  St.  Paul,  MN   55164-0816.   PHONE:   (612 
4100.   OTTOERWRITING  LIMITATION  *':  $15,956,000.   SITOBTY  LICENSES  ^''/' 


AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NM,  NY,  NC,  ND,  OH,  OK, 
UT,  VT,  WA,  WV,  WY.   INCORPORATED  IN:  Minnesota. 


)     688- 
AL,    AZ, 
KS,     KY,     LA,     ME,    MD,     MI, 
OR,     PA,     RI,     SD,    TN,    TX, 


MUKTBUSTBUi   PACIFIC   IMUMHf  COMPAMT 

BUSINESS   ADDRESS:    15   Mountain   View   Rd . ,    P.O.    Box    1615,    Warren,    NJ      07061-1615. 
PHONE:     (503)     221-4240.       UNDERWRITING    LIMITATION   *^:     $2,630,000.       SURETY 
l.TrRN.<?R.<5    e.r/;    f<«       np      tv      wa         Ti«rv»BDnDKTBn    tm  .    o^^^^r. 


LICENSES 


CA,  OR,  TX,  WA.   INCORPORATED  IN:  Oregon. 


Ohio  Casualty  laauraaea  Coapany  (Tlia) 

BUSINESS  ADDRESS:  136  North  Third  Street,  Hamilton, 
867-3000.  UNDERWRITING  LIMITATION  *' :  $75,161,000. 
AK,  AZ,  AR,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN, 
MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 


SD,  TN,  TX,  UT,  VT,  VA.  WA.  WV,  WI ,  WY .   INCORPORATED  IN:  Ohio. 


OH   45025.   PHONE:   (513) 
SURETY  LICENSES  <=''/••  AL, 
lA,  KS,  KY,  LA,  MD,  MA, 

OH,  OK,  OR,  PA,  RI,  SC, 


Ohio  Paraara  Inauranca  Company 

BUSINESS  ADDRESS:  P.O.  Box  5001,  Westfield  Center,  OH   44251-5001.   PHONE:   * 
(330)  887-0101.   UNDERWRITING  LIMITATION  */;  $51,424,000.   SURETY  LICENSES 
"''/•■  AL,  AK,  AZ,  AR,  CO,  DE,  DC,  FL,  GA,  ID,  IN,  lA,  KY,  LA,  MD,  MA,  MI,  MN, 
MS,  MO,  MT,  NB,  NV,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  PA.  RI .  SC.  SD,  TN.  TX,  UT. 
VT,  VA.  WA,  WV,  WI,  WY.   INCORPORATED  IN:  Ohio. 


Oklahoaa  Suraty  Cos^any 

BUSINESS  AODRBSS:  P.O.  Box  1409   Tulsa,  OK 
200.   UNDERWRITING  LIMITATION  */ 
TX.   INCORPORATED  IN:  Oklahoma. 


74101.   PHONB:   (918)  587-7221  x- 


$669,000.   SURETY  LICENSES  <=' 


AR,  KS,  OK, 


See  Foot notes /Note 8  at  end  of  Circular 
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Old  RapubXle  Inauranc*  Coapany 

BUSINESS  ADDRESS:  P.O.  Box  78  9,  Grepnsburg,  PA 
5000.   UNDERWRITING  LIMITATION*'':  $39,102,000. 

AZ,  AR,  CA,  CO,  CT,  DB,  DC,  FL,  GA,  GU.  HI,  ID, 

MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM, 

PR,  RI,  SC,  SD,  TN,  TX,  DT,  VT,  VA,  VI,  MA,  WV, 
Pennsylvania . 


15601-0789.   PHONE:  (412)  834- 
SURETY  LICENSES  =''/■  AL,  AK, 
IL,  IN,  lA,  KS,  KY,  LA,  ME, 
NY,  NO,  ND,  OH,  OK,  OR,  PA, 
WI,  HY.   INCORPORATED  IN: 


Old  Rapublle  Suraty  Coaipany 

BUSINESS  ADDRESS:  P.O.  Box  1635,  Milwaukee,  WI   53201.   PHONE:  (414)  797-2640. 
UNDERWRITING  LIMITATION  ^'  .    $1,710,000.   SURETY  LICENSES  "'''•"  AL,  AZ,  AR,  CA, 
CO,  DC,  KL,  GA,  ID,  IL,  IN,  lA,  KS,  MD,  MN,  MS,  MO,  MT,  NE,  NV,  NM,  NC,  ND, 
OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  OT,  VA,  WA.  MV,  WI ,  WY .   INCORPORATED  IN: 

Wisconsin . 

0RX8XA  IirSUSAVCB  COMPAMT 

BUSINESS  ADDRESS:  P.O.  Box  400,  Oriskany,  NY   13424.   PHONE:  (315)  736-0816. 
UNDERWRITING  LIMITATION  ^' :    $375,000.   SORBTY  LICENSES  C.f/.-  uy.   INCORPORATED 
IN:  New  York. 

Vaeiflc  B^ployara  Xnauranea  Coapany  5 

BUSINESS  ADDRESS:  1601  Chestnut  Street, P.O.  Box  7716,  Philadelphia,  PA   19192. 

PHONE:  (215)  761-1000.   UNDERWRITING  LIMITATION  */:  $19,430,000.   SIHIETY 
LICENSES  *''/■•  AL,  AK,  AZ ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 

KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE ,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 

OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT.  VA,  VI,  WA,  WV,  WI,  WY , 
INCORPORATED  IN:  Pennsylvania. 


raelfic  Iiiil— il  ty  Coapaay 

BUSINESS  ADDRESS:  15  Mountain  View  Rd .  ,  P.O   

PHONE:  (908)  903-2000.   UNDERWRITING  LIMITATION  * 


)8)  90: 


$50,516,000. 


07061-1615. 
StJRETY 


Box  1615,  Warren,  NJ 

LICENSES  «''/•■  AL,  AK,  AZ ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 
KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 
OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED 

IN:  California. 


Pacific  Inauranea  Coapany,  Liaitad 

BUSINESS  ADDRESS;  150  Federal  Street,  Boston,  MA   02110.   PHONE:  (617)  526- 
7600^   UNDERWRITING  LIMITATION  */;  $29,205,000.   SURETY  LICENSES  *''''•  CT,  HI. 
INCORPORATED  IN:  Connecticut. 


arlaaa  Ixururanca  Coapany 

BUSINESS  ADDRESS:  62  Maple  Avenue,  Keene,  NH   03431.   PHONE:  (603)  352-3221. 
UNDERWRITING  LIMITATION  *':  $8,204,000.   SURETY  LICENSES  *'•''•    AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MI,  MN,  MS, 
MO,  MT,  NE,  NV,  NH,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  OT, 
VT,  VA,  WA,  WV,  WI,  WY.   INCORPORATED  IN:  New  Hampshire. 


Pakin  Inaoraaea  Coapany 

BUSINESS  ADDRESS:  2505  Court  Street,  Pekin,  IL   61558.   PHONE:  (309)  346-1161, 
UNDERWRITING  LIMITATION  *':  $4,225,000.   SURETY  LICENSES  c*'/-'  IL,  IN,  lA,  WI  . 

INCORPORATED  IN:  Illinois. 

Pannaylvania  0«naral  Inauranea  Coapany 

BUSINESS  ADDRESS:  436  Walnut  Street,  P.O.  Box  1109,  Philadelphia,  PA  19105- 
1109.   PHONE:  (215)  625-1000.   UNDERWRITING  LIMITATION  */;  $14,166,000. 
•  SURETY  LICENSES  «''/'  AL,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  GA,  IL,  IN,  KS,  KY,  LA, 
MD,  MA,  MI,  MN,  MS,  MO,  NE,  NH,  NJ,  NM,  NY,  NC,  OH,  OR,  PA,  RI,  SC,  TN,  TX, 
VA,  WA,  WV,  WI.   INCORPORATED  IN:  Pennsylvania. 


See  Footnotes/Notes  at  end  of  Circular 
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Pennsylvania  llaxni£acturars *  Association  Insuranea  Coapany 

BUSINESS  ADDRESS:  380  Sentry  Parkwav,  Blue  Bell,  PA   19422-2328.   PHONE:  (610 
397-5000.   UNDERWRITING  LIMITATION  "'':  $10,387,000.   SURETY  LICENSES  <=''/•  CA, 
CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  lA,  KY,  LA,  MD,  MA,  MI,  MS,  MO,  MT,  NE,  NV, 
NH,  NJ,  NM,  NY,  NC,  OH,  OK,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  WA,  WV . 
INCORPORATED  IN:  Pennsylvania. 


Pannaylvania  Millars  Mutual  Insurance  Coapany 

BUSINESS  ADDRESS:  P.  0.  Box  P,  Wilkes-Barre ,  PA   18773-0016.   PHONE:  (717) 
822-8111.   UNDERWRITING  LIMITATION  ^' :     $4,257,000.   SURETY  LICENSES  «=''/^'  AL, 
AR,  CT,  DC,  FL,  GA,  IL,  IN.  KS,  KY,  ME,  MD,  MA,  MS,  MO,  NH,  NJ,  NY,  NC,  OH, 
PA,  RI,  SC,  TN,  VT,  VA.   INCORPORATED  IN:  Pennsylvania. 

Paaaaylvanla  National  Mutual  Casualty  Inauranea  Coapany 

BUSINESS  ADDRESS:  P.O.  Box  2361,  Harrisburg,  PA   17105-2361.   PHONE:  (717) 
234-4941.   UNDERWRITING  LIMITATION  */:  $13,115,000.   SURETY  LICENSES  ^•'^-    AL, 
AK,  AZ,  AR,  CO,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NJ,  NM,  NY,  NC.  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT, 
VT,  VA,  WA,  WV,  WI.   INCORPORATED  IN:  Pennsylvania. 


Phoaaix  Assurance  Coapany  of  Maw  Tork 

BUSINESS  ADDRESS:  25  Independence  Boulevard,  Warren,  NJ   07059.   PHONE:  (212) 

SURETY  LICENSES  «''/••  AL, 


753-813P.   UNDERWRITING  LIMITATION  ^f  :     $7,096,000. 

AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL, 

MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY, 

PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY . 
Hampshire. 


IN,  lA,  KS,  KY,  LA,  ME, 

NC,  ND,  OH,  OK,  OR,  PA, 

INCORPORATED  IN:  New 


Phoanix  Insuranea  Coaipany  (Tha) 

BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT   06183-6014.   PHONE:  (860) 

277-0111.   UNDERWRITING  LIMITATION  */:  $48,981,000.  SURETY  LICENSES  =''/••  AL, 

AK,  AZ,  AR,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 

MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR, 

RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .  INCORPORATED  IN: 
Connecticut. 

Plonaar  Oanaral  Insuranea  Coapany 

BUSINESS  ADDRESS:  6780  East  Hampden  Avenue,  Denver,  CO   80224.   PHONE:  (303) 
758-8122.   UNDERWRITING  LIMITATION  */:  $130,000.   SURETY  LICENSES  *''/•  CO. 
INCORPORATED  IN:  Colorado. 


PIJOBT  IMDBtMITT  COMPAMT 

BUSINESS  ADDRESS:  216  Sixteenth  Street,  Suite  1300,  Denver,  CO  80202  PHONE: 
(303)  534-5300.  UNDERWRITING  LIMITATION*'':  $1,045,000.  SURETY  LICENSES  «=''/' 
CO.   INCORPORATED  IN:  Colorado. 


PRKPBRRSD  HATIOMAL  IMStHUUICB  COMPAMT 

BUSINESS  ADDRESS:  P.O.  Box  407003,  Ft.  Lauderdale,  FL   33340-7003.   PHONE: 
(954)  752-1222.   UNDERWRITING  LIMITATION  *':  $2,608,000.   SURETY  LICENSES  c,f/» 
FL.   INCORPORATED  IN:  Florida. 


Progressiva  Casualty  Insurance  Coaipany 

BUSINESS  ADDRESS:  6300  Wilson  Mills  Road,  Mayfield  Village, 
PHONE:  (216) .461-5000.   UNDERWRITING  LIMITATION  */:  $8,991,0 


OH 
00. 


44143-2182, 

SURETY 


16)  4 
LICENSES  «''/••  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IM, 
lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC, 
ND,  OH,  OK,  OR,  PA,  PR,  RI ,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  Ohio. 


PROraCTIOM  MITTnXL  IM8TnUUK3  COMPAMT 


BUSINESS  ADDRESS:  3  00  S.  Northwest  Highway.  Park  Ridge,  II 
(847)  825-4474.   UNDERWRITING  LIMITATION  *'':  $43,374,000. 

"'*'■■   AT.    Ar    A  7.    AD    (^A    nn    f»T    no    r\r-    »t    o«    ti  t    tt^ 


[L   60068.   PHONE: 
SURETY  LICENSES 
AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY, 
LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 
OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN: 
Illinois. 


See  Footnotes/Notes  at  end  of  Circular 
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PHONE : 


BUSINESS  ADDRESS:  1099  North  Meridian  Street   Indianapolis   IN   46204    PH( 
(317)  636-9800.   UNDERWRITING  LIMITATION  "^ :    $22,151,000.   SURETY  LICENSES 
e-'V:  AL.  AK,  AZ.  AR,  CA,  CO,  CT,  DB,  DC.  FL,  GA,  "I,  ID,  IL   IN   lA   KS,  KY. 
LA.  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT.  NB.  KV.  NH.  NJ,  NM,  N^^^^NC, ^ND, ^OH, ^OK, 
OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  NX,  MV.  NI ,  NY. 
Indiana. 


INCORPORATED  IN: 


rrovldMte*  Wa«hl&gton  Inauranc*  Compmny 

BUSINESS  ADDRESS:  P.O.  Box  518,  Providence,  RI 

7000    UNDERWRITING  LIMITATION  "^ :     $4,580,000. 

AZ   AR   CA,  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN 

Ml'  t^      MS   MO   MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  t;A   Ki 

sS;  S!:  rx.    VT.    VT;  VA.  NA.  ^,    WI.  WY.   INCORPORATED  IN:  Rhode  Island 


02901-0518.   PHONE:   (401)  453- 
SURETY  LICENSES  "''^^    AL,  AK, 
lA,  KS,  KY,  LA,  ME,  MD,  MA, 
ND,  OH,  OK,  OR,  PA,  RI ,  SC, 


Sanger  Xnauranee  Ciiwyny 

BUSINESS  ADDRESS   P  0.  Box  2807,  Houston,  TX   772S2 .   PHONE:  (713)  954-8100 
SS^ErSr^T^Sg  Li5itIt?0N  *'^:  $6,692,000.   SURETY  ^^I^^^f/S  -'/^  AL   AK   AZ   AR, 
CA,  CO,  CT,  DE.  DC,  FL,  GA,  HI.  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI, 
MN   MS   MO   MT,  NE .  NV.  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK   OR,  PA,  RI ,  SC,  SD, 
TN;  Tx!  UT;  VT,  VA,  WA,  NV,  NX,  NY.   INCORPORATED  IN:  Delaware. 

BUSINESS  ADDRESS:  222  South  15th  Street.  Suite  600  "orth   Ojnaha ,  ?L  "^" ' 
PHONE:   (402)  344-8800.   UNDERWRITING  LIMITATIOnJ«/ :  $5,  867,  000  .SU^TY 
LICENSES  =''/■•  AL.  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  ^^   ^D   IL   IN   lA,  KS   KY   lA, 
ME   MD.  MN,  MS,  MO,  MT,  NB,  NV,  NH.  NM,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN, 
TX   UT,  VT,  VA,  WA,  NV.  WI.  NY.   INCORPORATED  IN:  Iowa. 


Ealianea  Inauranca  Coaipany 

BUSINESS  ADDRESS:  4  Penn  Center  Plaza,  Philadelphia,  P^__\'^03 "  JJ^'^I.Wl'il' 

lV-tl°\^    "^^'^^cJ^'Jf  ^^"^JJ"S?,  FL,'^Gl',"G^U,°i°i:  ir'l"  "n'^'iI'^KS,  Ky!^' 

i^:  i5?;  Jd;  5J;  ^;  S2;  S;  mo;  mt:  nb.  nv.  nh,  hj  m.  m  nc,  ^d  oh  ^^ 

OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX.  UT,  VT.  VA.  VI.  WA,  WV,  WI,  WY .   INCORPORATED 
IN:  Pennsylvania. 


Haliaaca  Inauraaca  Cmipany  of  Zlllnola  £ 

BUSINESS  ADDRESS:  4  Penn  Center  Plag9'  Philadelphia,  PA   19103_ 
864-4000.   UNDERWRITING  LIMITATION  *^ : 
INCORPORATED  IN:  Illinois. 


$3,625,000.   SURETY  LICENSES 


PHONE:     (215) 
«''/••     XL. 


Ralianca  National    lodaMxlty  Coiqpasy 


PHONE:.  (215) 


BUSINESS  ADDRESS:  4  P«nn  Center  Plaza,  P*>i^*<**lP^^*'  ,?^„,^^'?-°^  •  cpc 'e,"//.-  ,,t 
864-4000.   UNDERWRITING  LIMITATION  */:  $4,298,000.   SURETY  LICENSES   '/   AL, 

'd'  ^e'  Sd'  ^'  Si'  SS'  nl  il-  St'  nb!  ^i  S!',  SJ;  JS]  Jy!  11  nS;  SS;  II: 
S;  Sa;  ;S;  St;  sc;  Z:  ™;  !J;  S?;  J?;  va;  vi;  wa,  wv,  wi,  wy.  incorporated 

IN:  Wisconsin. 


Balianca  Suraty  Coapany 

BUSINESS  ADDRESS:  4  Penn  Center  Plaza.  Philadelphia,  PA   19103 


PHONE:   (215) 
«''/••  AL. 


864-4000.   UNDERWRITING  LIMITATION  *•/:  $2,220,000.   SURETY  LICENSES 

AK,  A2.  AR,  CA,  CO,  DE,  DC,  FL,  GA,  HI,  ID.  IL,  IN,  lA,  KS ,  KY,  LA,  MD,  MA, 

MN,  MS,  MO.  MT,  NE,  NV,  NJ,  NM,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TN,  TX. 

UT,  VA,  WA.  WV,  WI.  WY.  INCORPORATED  IN:  Delaware. 


Kapublic  Nastam  I&suraaca  Coapany 

BUSINESS  ADDRESS:  2'721  North  Centrax  «veuuc,  r.*w=i"*^,  —   ~r''~,„^W~e~e/- 

(602)  263-6755.   UNDERWRITING  LIMITATION  */;  $9,821,000.   SURETY  LICENSES  "'    '■ 
AL.  AK,  AZ,  AR.  CA.  CO,  CT,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME, 
MD   MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH.  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  OT,  VT.  VA.  NA.  NV.  WI.  WY .  '"'""  '"   "       ' 


BUSINESS  ADDRESS:  2-721  North  Central  Avenue,  Phoenix,  AZ   85004-1163.   PHONEj. 


INCORPORATED  IN:  Arizona. 


See  Footnotes/Notes  at  end  of  Circular 
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RLI  Insurance  Coapany 

BUSINESS  ADDRESS:  9025  N.  Lindbergh  Drive,  Peoria, 

692-1000.   UNDERWRITING  LIMITATION  *':  $20,779,000. 

AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL.  GA,  HI,  ID,  IL, 

MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  N  J ,  NM,  NY, 

PR,  RI,  SC,  SD,  TN,  TX.  UT,  VT,  VA,  WA,  WV,  WI ,  WY . 
Illinois. 


(309) 

C,t/: 


IL   61615.   PHONE; 

SURETY  LICENSES  ^-'^"    AL, 
IN.  lA,  KS,  KY,  LA,  ME, 
NC,  ND.  OH,  OK,  OR,  PA, 
INCORPORATED  IN: 
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Royal  Zndaanity  Coaqpany 

BUSINESS  ADDRESS:  9300  Arrowpoint  Boulevard,  P.O.  Box  1000,  Charlotte,  NC 
28201-1000.   PHONE:   (704)  522-2000.   UNDERWRITING  LIMITATION*"^:  $16,386,000. 
SURETY  LICENSES  «''/■  AL,  AK,  AZ ,  AR,  CA,  CO,  CT,  DE ,  DC,  FL,  GA.  GU,  HI,  ID. 
IL,  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO.  MT,  NE .  NV,  NH .  NJ,  NM, 
NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TN,  TX .  UT .  VT,  VA,  WA,  WV,  WI  ,  WY . 
INCORPORATED  IN:  Delaware. 


SA7BC0  Inatiranea  Coapany  of  Amarica 

BUSINESS  ADDRESS:  SAFECO  Plaza, 


Seattle.  WA   9818S, 


PHONE : 


206)  545-5000, 


UNDERWRITING  LIMITATION  */ :  $106,763,000.   SURETY  LICENSES  «=''/-'  AL,  AK,  AZ , 

AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL.  IN,  lA,  KS ,  KY,  LA,  MB,  MD, 

MA,  MI,  MN,  MS,  MO,  MT,  NE ,  NV,  NH,  NJ,  NM,  NY.  NC,  ND ,  OH,  OK,  OR,  PA.  RI. 

SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Washington. 


SAfVCO  Znsuranca  Coapany  of  Illinois 

BUSINESS  ADDRESS:  SAFECO  Plaza,  Seattle,  WA   98185.   PHONE:  (708)  490-2900. 
UNDERWRITING  LIMITATION  ^^ :  $12,631,000.   SURETY  LICENSES  "''/••  AZ ,  CO,  IL,  KS, 
KY,  MD,  MI,  MN,  MS,  NE,  NM,  OH,  OR,  PA,  TN,  TX,  UT,  WI ,  WY .   INCORPORATED  IN: 
Illinois. 

SXraco  National  Inauranea  Coapany 

BUSINESS  ADDRESS:  SAFECO  Plaza,  Seattle,  WA   98185.   PHONE:  (206)  545-5000. 
UNDERWRITING  LIMITATION  */ :  $6,153,000.   SURETY  LICENSES  »''/•  CO,  KY,  MD,  MO. 
NY,  UT,  WI,  WY.   INCORPORATED  IN:  Missouri. 


SCOR  rbinsurancs  COMPAMT 

BUSINESS  ADDRESS:  2  World  Trade  Center,  New  Yor)c,  NY   10048.   PHONE:  (212) 
390-5200.   UNDERWRITING  LIMITATION  ^' :     $39,668,000.   SURETY  LICENSES  «''/'  AL. 
AK.  AZ,  CA,  DE,  ID,  IL,  IN,  lA,  MI,  MS.  NE,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
TN,  TX,  UT,  WV.   INCORPORATED  IN:  New  Yor)c . 


Saa  Insurance  Coapany  of  Aaarlca  (Tha) 

BUSINESS  ADDRESS:  25  Independence  Blvd.,  Warren,  NJ   07059.   PHONE:  (212)  753- 
8130.   UNDERWRITING  LIMITATION  ^' :     $19,090,000.   SURETY  LICENSES  =''/■  AK,  AZ , 
AR,  CA,  CT,  DE,  FL,  ID,  IL.  IN,  lA,  KS ,  KY,  LA,  MD,  MI,  MN,  MS.  MO,  MT,  NE. 
NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SD,  TN,  UT,  VT,  VA,  WA,  WV. 
WI,  WY.   INCORPORATED  IN:  New  Yorlc. 


Seaboard  Sxiraty  Coapany 

BUSINESS  ADDRESS:  Burnt  Mills  Road  and  Route  206 
PHONE:   (908)  658-3500.   UNDERWRITING  LIMITATION 


i/ 


Bedminster,  NJ   07921. 


$14,401,000.   SURETY 
LICENSES  «'«/•■  AL,  AK,  AZ ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  GU,  HI,  ID,  IL,  IN, 
lA,  KS,  KY.  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE ,  NV,  NH,  NJ,  NM,  NY,  NC, 
ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY. 
INCORPORATED  IN:  New  Yor)e. 


SBCDRZTY  IHSUKANCB  COMPANY  OF  HARTFORD 

BUSINESS  ADDRESS:  P.O.  Box  420.  Hartford.  CT   06141.   PHONE:   (860)  674-6600. 
UNDERWRITING  LIMITATION  *"/;  $14,662,000.   SURETY  LICENSES  «,//:  aL,  AK,  AZ ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD ,  MI,  MN, 
MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN. 
TX,  UT,  VT,  VA.  WA,  WV,  WI ,  WY .   INCORPORATED  IN;  Connecticut. 

• 

Security  National  Insurance  Coapany 

BUSINESS  ADDRESS:  P.O.  Box  655028,  Dallas,  TX   75265-5028.   PHONE:   (214)  360- 
8000.   UNDERWRITING  LIMITATION  */ :  $1,500,000.   SURETY  LICENSES  «''/••  AL,  AR,   . 
CA,  CO,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA.  MS.  MO,  MT,  NE ,  NM,  OH,  OK,  OR,  TX, 
WA,  WI.  WY.   INCORPORATED  IN:  Texas. 


See  Footnotes/Notes  at  end  of  Circular 
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8«l*ct   Znsuruic*  CoapAay 

BUSIKKSS    ADDRESS:     P.O.     Box    1771^^D.11...^«   ^  75221_1771  .^^PflON^  650- 


SURETY   LICBMSBS 


Ali,  AK, 


2800.   UNDERWRITING  LIMITATION    .  , -'  ,.  ,^  ,.  ^  ^T   wk;   MO   MT 

AZ   AR   CA   CO,  DE,  DC,  FL,  GA,  ID,  XL,  IN,  lA,  KY,  LA,  MD,  MI,  "f^^^Z-^-Il 

nb!  nv',    nm',  nc,  oh,  or,  so,  SD,  TN,  TX,  VT,  VA,  NA,  WV,  NI,  NY. 
IN:  Texas. 


INCORPORATED 


lea 


■•laeti'T*  Zaaurase*  Cam^maY   of 

BUSINESS  ADDRESS:  Wantage  Avenue,  Branchvtlle,  NJ  07890.  PHONE:  (201)  948 - 
?S"  UnSbRNRITING  LIMITATION  *^  $22,782,000.  SURETY  ^-ICMSBS  «''^  W.,  DE 
DC   GA,  IL,  MD,  MI,  MS,  NJ,  NY.  NC.  OH.  PA,  SC,  TX,  VA.   INCORPORATBD  IN:  New 


Jersey. 


CGiVMnr,  ltd. 

BUSINESS  ADDRESS   1001  Bishop  Street.  Honolulu,  HI   96807.   PHONE:  (808)  546- 

1?"   Underwriting  LIMITATION  *'^:  $i,897,ooo.  surety  licenses  "''/'  hi. 

INCORPORATED  IN:  Hawaii. 


gentry  Xnauraace  A  Nutval  Coipaay 

BUSINESS  ADDRESS:  1800  North  Point  Drive,  Stevens  Point,  WI  „ 54481 .   PHONE : 
(715)  346-6000.   UNDERWRITING  LIMITATION  »/:  $129,484,000.   SURETY  LICCTSBS 

AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  _FL,  _GA,  HI  ,_ID.^IL,^JN,^IA,^JS.^  KY, 


L^M' 


1>A   MB   'mD   'mA  'mi   'mN,  MS,  MO,  MT,  NB,  NV.  NH,  NJ,  NM,  NY.  NC.  ND,  OH,  OK. 

SI:  S:  S?;  s?;  "d,  ™:  tx:  ut.  vt.  va.  vi,  wa,  wv,  wi.  wy.  incorporated  in: 

Wisconsin. 


■ISBttt  Btar  BelaaHraaee  CiMpiay 

BUSINESS  ADDRESS:  100  Campus  Drive,  P.O.  Box  853.  Florha«  Park.  NJ   07932- 
0853    PHONE:   (201)  301-8000.   UNDERWRITING  LIMITATION  '^ :  $23,178^00. 
SURETY  LICENSES  «''/'  AL,  AK,  CA,  CO,  DE,  DC,  FL,  ID,  IL,  IN,  lA,  KY,  LA,  MD, 
MI,  MN.  NE,  NY,  ND,  OH,  OK,  OR,  PA,  RI ,  SD,  TN.  TX,  UT.  VT.  WA,  WI . 
INCORPORATED  IN:  Delaware. 

mail  aoBxm  mouca  uzNsotANCB  cavAvr 

BUSINESS  ADDRBSS:  199  Water  Street,  New  Yor)c,  NY   lOO^"'""    PHONB:  (2^2) 
480-1900.   UNDERWRITING  LIMITATION  */:  $16,487,000.   SURETY  LICENSES  «''^^AK, 
AZ   CA   CO   DE,  DC,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MD.  MI.  MN,  MS,  MO, 
Mt!  nb!  NV.  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR.  PA.  RI,  SC,  SD,  TN,  TX,  UT.  WA. 
WV,  WI,  WY.   INCORPORATBD  IN:  New  York. 

•t.  rawl  rire  and  Marine  Insurance  Coapaay 

BUSINESS  ADDRBSS:  385  Washington  Street,  St.  Paul,  Ml  „  "l" "  ,  J^^^??  =  ift?-}  ^-, 
310-7911    UNDERWRITING  LIMITATION  *'' :  $144,348,000.   SURETY  LICENSES  «'''''•  AL, 
AK   AZ   AR,  CA,  CO,  CT,  DB ,  DC,  FL,  GA,  OU,  HI,  ID.  IL.  IN.  lA.  KS,  KY,  LA, 
me',  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK.  OR; 
pa;  Pr!  RI,  SC,  SD,  TN:  TX,  OT,  VT,  VA.  VI,  WA,  WV,  WI.  WY .   INCORPORATBD  IN: 
Minnesota. 


rr.  PANL  OOMDZJUI 

BUSINESS  ADDRBSS:  385  Washington  Street.  St.  Paul,  »«   55102.   PHONE:  J/.12) 
310-7911.   UNDERWRITING  LIMITATION  */ :  $3,257,000.   SURETY  LICENSES  «'''''•  AL, 
AK,  AZ,  AR,  CA,  CO,  CT,  DB,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MB, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE ,  NH ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Minnesota. 


•t.  P«k1  Mareury  Zasuraaee 

BUSINESS  ADDRBSS:  385  Washington  Street,  St.  Paul,  MN   55102.   PHONE: 


J?  12) 


310-7911.   UNDERWRITING  LIMITATION  */:  $6,205,000.   SURETY  LICENSES  «'*'•  AL, 

AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  MB, 

MD,  MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH.  NJ.  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 

RI,  SC,  SD,  TN,  TX,  UT,  VT.  VA.  WA.  WV,  WI,  WY .   INCORPORATED  IN:  Minnesota. 


See  Footnotes/Notes  at  end  of  Circular 
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standard  Plre  Insurance  Coapany  (The) 


BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT   06183-6014 
277-0111.   UNDERWRITING  LIMITATION  */:  $52,423,000 


PHONE:   (860) 
SURETY  LICENSES  =''/••  AL, 
AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY ,  LA,  ME, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
Connecticut . 


35575 


star  Insurance  Coapany 

BUSINESS  ADDRESS:  26600  Telegraph  Road,  Southfield, 
358-4020.   UNDERWRITING  LIMITATION  */:  $6,464,000. 
AK,  AZ,  AR,  CA,  CO,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 


MI   4  8  034.   PHONE:   (810) 
SURETY  LICENSES  <=''/••  AL, 
KS,  KY,  LA,  MD,  MA,  MI, 
OK,  OR,  PA,  SC,  SD,  TN, 


TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Michigan. 

State  Autoaobila  Mutual  Insurance  Ccapany 

BUSINESS  ADDRESS:  518  East  Broad  Street,  Columbus,  OH   43215-3976.   PHONE: 
(614)  464-5000.   UNDERWRITING  LIMITATION  */:  $52,934,000.   SURETY  LICENSES 
*'''^-'  AL,  AZ,  AR,  CO,  FL,  GA,  IL,  IN,  lA,  KS,  KY,  MD,  MI,  MN,  MS,  MO,  MT,  NE, 
NC,  ND,  OH,  OK,  PA,  SC,  SD,  TN,  VA,  WV,  WI ,  WY .   INCORPORATED  IN:  Ohio. 


State  Para  Fire  and  Casualty  Coa^any 

BUSINESS  ADDRESS:  One  State  Farm  Plaza,  Bloomington,  IL   61710.   PHONE-  (309) 
766-2311.   UNDERWRITING  LIMITATION  */ :  $227,278,000.   SURETY  LICENSES  =''/■  AL, 
AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Illinois. 


Statewide  Insurance  Coapany 

BUSINESS  ADDRESS:  325  North  Genesee  Street,  Wau)cegan,  IL   60085.   PHONE 
662-0073.   UNDERWRITING  LIMITATION  */;  $927,000.   SURETY  LICENSES  «''/•• 
ID^  IL,  IN,  lA,  KY,  MN,  MO,  MT,  NE,  NV,  NM,  ND,  OH,  OR,  SD,  TN,  WI . 


:   (847) 
AZ ,  AR , 


INCORPORATED  IN:  Illinois. 


Sun  Insurance  Office  of  Aaarica  Inc. 

BUSINESS  ADDRBSS:  25  Independence  Blvd.,  Warren,  NJ   07059.   PHONE-  (212)  753- 
8130.   UNDERWRITING  LIMITATION  *'  :  $24,550,000.   SURETY  LICENSES  «=''/••  AL,  AK, 
AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD, 
MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  ND,  OH,  OK,  PA,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  New  Yor)c. 


Surety  Cosq^any  of  the  Pacific 

BUSINESS  ADDRESS:  P.O.  Box  10289,  Van  Nuys ,  CA   91410-0289.   PHONE:   (818)  609- 
9232.   UNDERWRITING  LIMITATION  *';  $810,000.   SURETY  LICENSES  =''/•■  CA 
INCORPORATED  IN:  California. 


Swiss  Reinsurance  Aaarica  Corporation 

BUSINESS  ADDRBSS:  237  Par)c  Avenue,  New  York,  NY 

8000.  UNDERWRITING  LIMITATION  */;  $111,835,000.  SURETY  LICENSES  "'''=  AL  AK. 
AZ,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY ,  LA,  ME,  MD,  MA, 
MI,  MN,  MS,  MO,  MT,  NE,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR.  PA,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WI .   INCORPORATED  IN:  New  York. 


10017.   PHONE:   (212)  907- 


TBXAS  PACIFIC  ZNDBOntT  CGMPANT 

BUSINESS  ADDRBSS:  15  Mountain  View  Rd . ,  P.O.  Box  1615,  Warren,  NJ   07061-1615 
PHONE:   (214)  754-0777.   UNDERWRITING  LIMITATION  */:  $786,000.   SURETY  LICENSES 
*'*''•■  AR,  TX.   INCORPORATED  IN:  Texas. 


TIG  Insurance  Coapaay 

BUSINESS  ADDRESS:  P.  0.  Box  152870,  Irving,  TX  75015-8810.   PHONE-  (972)  831- 

5000.   UNDERWRITING  LIMITATION  */;  $80,250,000.  SURETY  LICENSES  =''/•  AL   AK 

AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME, 

MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 

RI,  SC,  SD,  TN.  TX.  UT.  VT,  VA.  WA.  WV.  WI.  WY .  INCORPORATED  IN:  California. 


See  Footnotes/Notes  at  end  of  Circular 
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TIQ  Xnsur»nc«  Coi9«ny  of  Michigan 

BUSINESS  ADDRESS:  P.O.  Box  152870,  Irving,  TX   75015.   PHONE:  (972)  831-5000. 
UNDERWRITING  LIMITATION  */;  $1,800,000.   SURETY  LICENSES  <='''•  AL,  AK,  AZ,  AR, 
CA   CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA, 
Ml'  MN   MS,  MO,  MT,  NE ,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC, 
Sd!  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Michigan. 

TIO  Praalar  Insuranea  Coapany 

BUSINESS  ADDRESS:  P.O.  BOX  152870.  IRVING,  TX   75015.   PHOOT:   (972)  831-5000. 
UNDERWRITING  LIMITATION  */;  $2,613,000.   SURETY  LICENSES  «'''^-  AL,  AK,  AZ,  AR. 
CA   CO   CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA, 
Ml'  MN   MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM,  MY,  NC,  ND,  OH,  OK,  OR,  PA,  RI.  SC, 
Sd'.  TN,  TX,  UT,  VT,  VA.  WA,  WV,  WI.  WY .   INCORPORATED  IN:  California. 

TRAVSATuarric  RsmsmAHCB  coMPAmr 

BUSINESS  ADDRESS:  80  Pine  Street,  New  York,  NY   10005.   PHOHB :  (212)  770-2000. 
UNDERWRITING  LIMITATION  */ :  $95,271,000.   SURETY  LICENSES  "•''•    AK,  AZ,  CA,  CO, 
DE,  DC,  GA,  ID,  IL,  IN,  lA,  KY,  LA,  MI,  MS,  NE,  NV,  NM,  NY,  OH,  OK,  PA,  UT, 
Wa!  WI.   INCORPORATED  IN:  New  York. 


Tranaeontlnantal  Inauranea  Coapany 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL   60685.   PHONE 

*/■  <:5i  3«;4.000.   SURETY  LICENSES  " 


(312)  822-5000. 

#  */ * 


UNDERWRITING  LIMITATION  •"  .  $21,254,000.  SURETY  LICENSES  "'"•  AL,  AK,  AZ ,  AR, 
CA  CO  CT  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI, 
Mn'  Ms!  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC. 
Sd'  TN   TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY.   INCORPORATED  IN:  New  Yor)c. 


Tranaportation  Inauranca  Coaipany 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL   60685.   PHONE:  (312)  822-5000. 
UNDERWRITING  LIMITATION  */:  $8,227,000.   SURETY  LICENSES  "''^^  AL,  AK.  AZ,  AR, 
CA   CO   CT   DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI, 
mn!  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN   TX   UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  IllinoiB. 


Travalara  Caaualty  and  Suraty  Coapany  Z 

BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT   06183-6014.   PHONE:  <860) 
277-0111.   UNDERWRITING  LIMITATION  ^' .     $135,745,000.   SURETY  LICENSES  "'''•  AL, 

AK   AZ   AR   CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA, 

me!  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PA,  PR,  RI,  SC,  SD,  TN.  TX.  UT,  VT,  VA,  VI,  WA.  WV.  WI ,  WY .   INCORPORATED  IN: 
Connecticut . 


Travalara  Caaualty  and  Suraty  Coapany  of  Aaariea  A 

BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT   06183-6014.   PHONE:  (860) 
277-0111    UNDERWRITING  LIMITATION  */;  $38,653,000.   SURETY  LICENSES  "''"    AL, 
AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH.  NJ.  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV.  WI.  WY .   INCORPORATED  IN:  Connecticut. 

Travalara  Caaualty  and  Suraty  Coapany  of  Illlnoia  2 

BUSINESS  ADDRESS:  2500  Cabot  Drive,  Liale,  IL   60532.   PHONE:   (860)  277-0111. 
UNDERWRITING  LIMITATION  *>' :    $24,345,000.   SURETY  LICENSES  «'''•"  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI. 
MN,  MS,  MO,  MT,  NE ,  NV ,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Illinois. 

Travalara  Indaanlty  Coapany  (Tba) 

BUSINESS  ADDRESS:  One  Tower  Square,  Hartford.  CT   06183-6014.   PHONE:  (860) 
277-0111.   UNDERWRITING  LIMITATION  ^' :    $143,802,000.   SURETY  LICENSES  <'''^-"  AL. 

AK,  AZ,  AR,  CO,  CT,  DE ,  DC,  PL.  GA.  GU,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME, 

MD,  MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  HJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 

PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .   INCORPORATED  IN: 
Connecticut . 


See  Footnotes/Notes  at  end  of  Circular 
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TSAVBLDtS  XMDBOnTT  COMPAMT  OF  AMERICA  (THS) 

BUSINESS  ADDRESS:  4400  North  Point  ParJcway,  Alpharetta,  GA   30202-6938 
PHONE:  (770)  521-3651.   UNDERWRITING  LIMITATION  */:  $8,548,000.   SURETY 
LICENSES  «'«''••  AL,  AK,  AZ,  AR,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS, 
KY,  LA,  MB,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ.  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED 
IN:  Georgia. 
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Travalara  Zndaanlty  Coapasy  of  Connactleut  (Tha) 

BUSINESS  ADDRESS:  One  Tower  Square,  Hartford,  CT   06183-6014.   PHONE:  (860) 
277-0111.   UNDERWRITING  LIMITATION  *':  $21,841,000.   SURETY  LICENSES  «''/••  AL 

AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME, 

MD,  MA,  MI,  MN,  MS.  MO.  MT,  NE,  NV,  NH,  NJ,  NM,  NY.  NC,  ND.  OH,  OK,  OR,  PA, 

PR,  RI,  SC,  SD,  TN,  TX,  UT.  VT.  VA,  VI,  WA,  WV,  WI,'  WY .   INCORPORATED  IN: 
Connecticut.  -^ 


Travalara  Indaanlty  Coapany  of  Illlnoia  (Tha) 

BUSINESS  ADDRESS:  2500  Cabot  Drive,  Lisle,  IL   60532.   PHONE:  (860)  277-0111 
UNDERWRITING  LIMITATION  */ :  $6,323,000.   SURETY  LICENSES  «'''/••  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE.  DC,  PL,  GA.  HI,  ID,  IL.  IN,  lA,  KS,  KY,  LA,  ME,  MD,  MA,  til. 
MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  KM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SD,  TN, 
TX,  UT,  VT,  VA,  VI.  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Illinois. 

Tri-Stata  Inauranca  Coapaay  of  Minnaaota 

BUSINESS  ADDRESS:  One  Roundwind  Road,  Luverne,  MN   56156.   PHONE:  (507)  283- 
9561.   UNDERWRITING  LIMITATION  */:  $3,291,000.   SURETY  LICENSES  <''''•    CO 


IN.  lA,  KS,  MI.  MN,  MO,  NE,  ND,  OH,  SD,  WI  , 


INCORPORATED  IN:  Minnesota. 


IL, 


Trinity  Ublvaraal  Znouranca  Coapany 

BUSINESS  ADDRESS:  P.O.  Box  655028,  Dallas,  TX   75265-5028 
8000.   UNDERWRITING  LIMITATION  */; 

AR,  CA,  CO,  GA,  ID,  IL.  IN.  lA,  KS,  KY,  LA.  MI,  MS,  MO 
OR,  TN,  TX,  WA,  WI,  WY .   INCORPORATED  IN:  Texas. 


... PHONE:   (214)  360- 

UNDERWRITING  LIMITATION  */;  $24,161,000.   SURETY  LICENSES  «'''/•■  AL,  A2, 

MT,  NE,  NM,  OH,  OK. 


Trinity  Unlvaraal  Znatu^aneo  Coapany  of  Kanai 


Inc. 


BUSINESS  ADDRESS:  P.O.  Box  655028,  Dallas,  TX   75265-5028. 
8000.   UNDERWRITING  LIMITATION  *' : 


PHONE:  (214)  360- 
$958,000.   StniBTY  LICENSES  «'''/••  AL,  AZ,  CO, 
GA,  ID.  IL,  IN,  lA.  KS,  KY,  LA,  MS,  MO,  MT,  NE,  NM,  OH.  OK,  OR,  TX,  WA,  WI, 
WY.   INCORPORATED  IN:  Kansas. 


TxT^ibull  Inauranca  Company 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT   06115.   PHONE:  (860)  547-5000. 
UNDERWRITING  LIMITATION  */:  $2,437,000.   SURETY  LICENSES  *"''''    AL,  AK,  AZ,  AR, 
CO,  CT,  DE,  DC,  ID,  IL,  IN,  lA,  KY,  ME,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ, 
NC,  ND,  OH,  OK.  OR,  PA,  RI,  SC,  SD,  TN,  TX,  VT,  VA,  WV,  WI,  WY .   INCORPORATED 
IN:  Connecticut. 

Twin  City  Plra  Znauranea  Coapany 

BUSINESS  ADDRESS:  Hartford  Plaza,  Hartford,  CT   06115.   PHONE:  (860)  547-5000 
UNDERWRITING  LIMITATION  *>' :    $10,193,000.   SURETY  LICENSES  «''/•  AL,  AK,  AZ,  AR, 
CA,  CO,  CT,  DE,  DC.  FL,  GA,  HI,  ID,  IL,  IN.  lA,  KS,  KY,  LA,  MB,  MD,  MA.  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI ,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY.   INCORPORATED  IN:  Indiana. 

ULICO  CASnALTT  COMPAMT 

BUSINESS  ADDRESS:  111  Massachusetts  Avenue.  NW,  Washington,  DC   20001.   PHONE- 
(202)  682-0900.   UNDERWRITING  LIMITATION  *':  $2,769,000.   SURETY  LICENSES  **''/' 
AL,  AK,  AZ,  AR,  CA.  CO,  CT,  DE,  DC.  PL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NB.  NV.  NJ,  NM,  NY.  ND,  OH,  OK,  OR,  PA,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA.  WV.  WI,  WY.   INCORPORATED  IN:  Delaware. 

Xtadarwrltars  Zndaanlty  Coapany 

BUSINESS  ADDRESS:  8  Greenway  Plaza.   Suite  400,  Houston,  TX   77046.   PHONE- 
(713)  961-1300.   UNDERWRITING  LIMITATION  */;  $509,000.   SURETY  LICENSES  «''/•• 
AL,  GA.  KY,  MS,  NM,  SC.  TX,  WY .   INCORPORATED  IN:  Texas. 


See  Footnotes/Notes  at  end  of  Circular 
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PHOHK:     (818)     225- 
c.t/: 


UMDnmiTSKfl   UXVSTTItAllCB   COMPAmr 

BUSINESS  ADDRESS:  P.O.  Box  4030   Woodland  Hills,  CA   91365. 

1000    UNDERWRITING  LIMITATION  */ :  $43,970,000.   SURETY  LICENSES  ^.r/   az   DE, 
DC,  PL,  GA,  ID,  IL,  lA,  KS ,  LA,  MI,  MS,  MT,  NE,  NV,  NJ,  NM,  NY,  OH,  PA,  PR. 
Rll  SD,  TX,  UT,  WV,  WI.   INCORPORATED  IN:  New  Hampshire. 


XTnloa  Ixi«ur«ne*  Company 

BUSINESS  ADDRESS:  P.O.  Box  80439.  Lincoln,  NE   68501-0439. 

7688.   UNDERWRITING  LIMITATION  *'':  $1,929,000.   SURETY  LICENSES 

DC,  ID,  lA,  KS,  MD,  MN,  MS,  MO,  MT,  MB,  NC,  ND,  OK,  SD,  TN,  TX,  UT,  VA,  WA, 

WY.   INCORPORATED  IN:  Nebraska. 


PHONE:  (402)  423- 
"''/•■  AR,  CO, 


UBitad  Capitol  Inauranca  Coaipany  li2 


BUSINESS  ADDRESS:  400  Perimeter  Center  Terrace,  Suite  345,  Atlanta,  GA   30346. 
PHONE:   (770)  677-0330.   UNDERWRITING  LIMITATION  */ :  $4,755,000.   SURETY 
LICENSES  ='»/•■  A2,  WI .   INCORPORATED  IN:  Wisconsin. 


Ualtad  Coastal  Xnauranea  Coiq^aay  U 

BUSINESS  ADDRESS:  233  Main  Street,  P.O 


Box  2350.  New  Britain,  CT   06050-2350 


PHONE:   (860)  223-5000.   UNDERWRITING  LIMITATION 
LICENSES  "''/•■  AZ.   INCORPORATED  IN:  Arizona. 


*/;  $4,301,000.   SURETY 


Tteitad  rira  &  Casualty  Company 

BUSINESS  ADDRESS;  P.O.  Box  73909.  Cedar  Rapids,  lA   52407.   PHONE:  (?19)  399 
5700    UNDERWRITING  LIMITATION  ^^  :    $17,726,000.   SURETY  LICENSES  «='''•  AK,  A2 

AH,  CA,  CO,  ID,  IL,  IN,  lA.  KS,  KY,  LA,  MD.  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NJ, 

NM,  NY,  ND,  OH,  OK,  OR,  SC,  SD,  TM.  TX.  OT,  WA,  WI .  WY .   INCORPORATED  IN: 
Iowa  . 


nMITID  HATXOaoa.  XXSTTSAMCI  CGMPAVT 

BUS] 

PHONE : 

LICENSES  =''/•  PA.   INCORPORATED  IN:  Pennsyl'v 


7    ■ATIUHMU    xaaUKJUW.  ■    \,\jmrmmx 

!INBSS  ADDRESS:  Three  Bala  Plaza  Bast,  Suite  300,  Bala  Cynwyd,  PA   19004, 
)NE:   (610)  664-1500.   UNDERWRITING  LIMITATION  */ :  $10,621,000.   SURETY 
'rn.c:r<;  «'«/••  PA    INCORPORATED  IN:  Pennsylvania. 


Ttaltad  Pacific  lBS\urane«  Coaqpaay 

BUSINESS  ADDRESS:  4  Penn  Center  Plaza,  Philadelphia,  PA   19103.   PHONE:  (215) 

864-4000.   UNDERWRITING  LIMITATION  */;  $4,112,000.  SURETY  LICENSES  ">•''■    AL, 

AK,  AS,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY, 

LA,  ME,  MD,  MA,  MI,  MN ,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK, 

OR,  PA,  PR,  RI,  SC,  SD,  TN.  TX.  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN: 
Pennsylvania. 

mitad  states  ridallty  and  Ouaranty  Coapaay 

BUSINESS  ADDRESS:  MC0401,  P.O.  Box  1138,  Baltimore,  MD   21203-1138.   PHONE: 
(410)  547-3000.   UNDBSWRITINO  LIMITATION  "^ :  $105,412,000.   SURETY  LICENSES 
"■*'■    AL   AK,  AZ,  AR,  CA,  CO,  CT,  DB,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS, 
KY   LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH, 
OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY . 
INCORPORATED  IN:  Maryland. 

OVXTK)  STATES  FZU  ZNStnuUfCB  COMPAHT 

BUSINESS  ADDRESS:  305  Madison  Avenue.  Morri8to*m,  NJ   07960.   PHONE:  (201) 

490-6600.   UNDERWRITING  LIMITATION  *>'  .     $45,271,000.  SURETY  LICENSES  «''/-*  AL, 

AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA, 

ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH.  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR, 

PA,  PR,  RI,  SC,  SD,  TN,  TX,  OT,  VT,  VA,  VI,  WA,  WV,  WI,  WY .  INCORPORATED  IN: 
New  York. 

tnnTID  SOUTT  AMD  IMllMWllI  COMPAMT 

BUSINESS  ADDRESS:  P.O.  Box  2111.  San  Juan,  PR   00922-2111.   PHONE:  (787)  273- 
1818.   UNDERWRITING  LIMITATION  */:  $1,072,000.   SURETY  LICENSES  ^'''-    PR. 
INCORPORATED  IN:  Puerto  Rico. 


See  Footnotes/Notes  at  end  of  Circular 
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0VIVKS8AL  BOHDXXO  ZVSnaAMCI  COHPAMT 

BUSINESS  ADDRESS:  518  Stuyvesant  Avenue,  Lyndhurst,  NJ  07071.  PHONE-  (201) 
438-7223.  UNDERWRITING  LIMITATION  */;  $1,163,000.  SURETY  LICENSES  «''/-'  NJ 
NY.   INCORPORATED  IN:  New  Jersey. 

TmVnMZKL   VKVnXKM.   CGMPAVr 

BUSINESS  ADDRESS:  G.P.O.  Box  71338,  San  Juan,  PR   00936.   PHONE:   (809)  793- 
7202.   UNDERWRITING  LIMITATION  */;  $7,374,000.   SURETY  LICENSES  «''/'  PR 
INCORPORATED  IN:  Puerto  Rico. 


35579 


n&lvarsal  Surety  Coaipaay 

BUSINESS  ADDRESS:  P.O.  Bpjj  80468,  Lincoln,  NE   68501.   PHONE 


(402)  435-4302, 


UNDERWRITING  LIMITATION  */ :  $3,332,000.   SURETY  LICENSES  "''Z'  AZ,  AR,  CO,  ID 
IL,  lA,  KS,  MI,  MN,  MO,  MT,  NE,  NM,  ND,  OH,  OK,  OR,  SD,  UT,  WA,  WI ,  WY . 
INCORPORATED  IN:  Nebrasica  . 


Unlvaraal  Surety  of  Aaariea 

BUSINESS  ADDRESS:  P.O.  Box  1068.  Houston,  TX   77251-1068.   PHONE:  (713)  722- 
4600.   UNDERWRITING  LIMITATION  */;  $1,170,000.   SURETY  LICENSES  "''/•'  AL,  AK, 
AR,  CA,  CO,  DE,  DC,  FL,  GA,  IN,  lA,  KS,  KY,  LA,  MD,  MI,  MN,  MS,  MO,  MT,  NE, 
NV,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  SC,  SD,  TN,  TX,  VT,  VA.  WI,  WY . 
INCORPORATED  IN:  Texas. 


innvBssAi.  UHUUMUTnts  xxsnuoiCE  ccMPAinr 

BUSINESS  ADDRESS:  6363  College  Blvd..  Overland  Par)i,  KS   66211.   PHONE:  (913) 
339-1000.   UNDERWRITING  LIMITATION  */ :  $50,503,000.   SURETY  LICENSES  ''''/•'  AL 
AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME, 
MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA, 
RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  Missouri. 

Utlca  Mutual  Inauranca  Company 

BUSINESS  ADDRESS:  P.O.  Box  530,  Utica,  NY   13503-0530.   PHONE:   (315)  734-2000 
UNDERWRITING  LIMITATION  */ :  $29,014,000.   SURETY  LICENSES  =''/■  AL,  AK,  AZ ,  AR, 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  PR,  RI ,  SC, 
SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI ,  WY .   INCORPORATED  IN:  New  Yor)t . 

Valley  Forge  Insurance  Ca^any 

BUSINESS  ADDRESS:  CNA  Plaza,  Chicago,  IL   60685.   PHONE:  (312)  822-5000 
UNDERWRITING  LIMITATION  */:  $17,099,000.   SURETY  LICENSES  «''/-'  AL,  AK,  AZ,  AR 
CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  ME,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD, 
TN,  TX,  UT,  VT,  VA,  WA,  WV,  WI,  WY .   INCORPORATED  IN:  Pennsylvania. 

* 
VAX  TOL  SDSnr  COMPAMT,  IMC0RP0XAT1D 

BUSINESS  ADDRESS:  424  Fifth  Street,  Broo)tings,  SD   57006.   PHONE:  (605)  692- 
6294.   UNDERWRITING  LIMITATION  *':  $230,000.   SURETY  LICENSES  *'''/•  SD 
INCORPORATED  IN:  South  Da)cota. 

VMTA  pzu  ntstntAaci  conpoBATioai 

BUSINESS  ADDRESS:  P.O.  Box  43360,  Birmingham,  AL   35243-3360.   PHONE   (205) 
970-7000.   UNDERWRITING  LIMITATION  */:  $35,270,000.   SURETY  LICENSES  "=''/••  AL 
AK,  AZ,  AR,  CO,  DC,  IL,  IN,  lA,  KS ,  KY,  LA,  MA,  MN,  MO,  MT,  NE,  NV,  NJ,  NM, 
NY,  NC,  ND,  OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX.  UT,  VA,  WA,  WV,  WI  ,  WY . 
INCORPORATED  IN:  Alabama. 


07061-1615, 


Vigilant  Insurance  Coa^any 

BUSINESS  ADDRESS:  15  Mountain  View  Rd . 

PHONE : 

LICENSES  <'"'••  AL,  AK,  AZ.  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA, 

KS,  KY,  LA,  ME,  MD,  MA,  MI,  MN,  MS,  MO,  MT,  NE,  NV,  NH,  NJ,  NM,  NY,  NC,  ND, 

OH,  OK,  OR,  PA,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  VI,  WA,  WV,  WI,  WY . 

INCORPORATED  IN:  New  York. 


.  P.O.  Box  1615,  Warren,  NJ 
(9()8)  903-2000.   UNDERWRITING  LIMITATION  *':  $52,575,000.   SURETY 


See  Footnotes/Notes  at  end  of  Circular 
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Wkahington  Int«m«tloaal  liuiuraac*  Caaip«ny 

BUSINESS  ADDRESS:  300  Park  Boulevard,  Suite  500,  Itasca,  IL   60143-2625. 
PHONE-   (800!  338-0753.   UNDERWR IT ING  L IMITATION  *»/ :  $2,440,000.   SURETY 
LICENSES  =•'/•  AL,  AK ,  AZ  ,  AR,  CA,  CO,  CT,  DE,  DC,  PL,  QA,  HI,  ID,  IL,  IN,  lA, 


KS   KY   LA   MD,  MA,  MI,  MN ,  MS,  MO,  MT.  NB,  NV ,  N  J ,  NM,  NY,  NC,  ND,  OH,  OK, 
or!  pa!  RI,  SC,  SD,  TN.  TX,  UT,  VA,  WA,  WI,  HY.   incorporated  IN:  Arizona 


W««t  Immxicmix   Insuranc*  Ca«p*ny 

BUSINESS  ADDRESS:  136  North  Third  Street.  Hamilton,  OH   45025.   PHONE:  J/}^\ 

867-3000    UNDERWRITING  LIMITATION  */:  $55,496,000.  SURETY  LICENSES  '^'''-  AL, 

AZ   AR   CO,  CT,  DE,  DC,  PL,  GA,  ID,  IL,  IM,  lA,  KS,  KY,  LA,  MD,  MA,  MI,  MN, 

Ms',  MO,  MT,  NB,  NV,  N  J ,  NM,  NY,  NC,  ND.  OH,  OR,  PA.  SC.  SD,  TN,  TX,  UT,  VA, 
WA,  VfV,  WI,  WY    INCORPORATED  IN:  Indiana. 


W«atch«st«r  Flr«  Inauranc*  Co^>*ny 

BUSINESS  ADDRESS:  Six  Concourse  Parkway,    Suite  2500,  Atlanta,  GA   30328- 
5346    PHONE   (770)  393-9955.   UNDERWRITING  LIMITATION  "^ :     $24,687,000. 
SURETY  LICENSES  =''/'  AL,  AK,  AZ,  AR,  CA,  CO,  CT,  DE,  DC,  FL,  GA,  GU,  HI,  ID, 
IL   IN   lA   KS,  KY,  LA.  ME,  MD,  MA,  MI,  MN ,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM, 
Ny!  Nc!  ND,  OH,  OK,  OR,  PA,  PR,  RI,  SC,  SD,  TN,  TX,  UT,  VT,  VA,  WA,  WV,  HI, 
Wy'.   INCORPORATED  IN:  New  York. 


1f«st«m  Sur«ty  Coapany 

BUSINESS  ADDRESS;  P  O   Box  5077,  SiouX  Palle,  SD   57H7-5077.   PHONE:   (605) 
336-0850    UNDERWRITING  LIMITATION  */:  $3,383,000.   SURETY  LICENSES  «''■'•  AL, 

AK   AZ,  AR,  CA,  CO,  CT,  DB,  DC,  FL,  GA,  HI,  ID,  IL,  IN,  lA,  KS,  KY,  LA,  ME, 

MD   MA,  MI,  MN,  MS,  MO,  MT,  NB,  NV,  NH,  NJ,  NM ,  NY,_NC^  ND^  OH,  OK,  OR,  PA, 

RI,  SC,  SD,  TN,  TX,  OT,  VT,  VA,  NA,  NV,  NX,  NY. 
Dakota . 


INCORPORATED  IN:  South 


W«stfi«ld  Izi«uranc«  Coapaay 

BUSINESS  ADDRESS   PC.  Box  5001,  Weatfield  Center,  OH   44251-5001.   PHONE: 
(330)  887-0101.   UNDERWRITING  LIMITATION  */:  $27,960,000.   SURETY  LICENSES 
«''/••  AL   AZ,  AR,  CO,  DE,  DC,  FL,  GA,  ID,  IL,  IN,  lA,  KS ,  KY,  LA,  MD,  MA,  MI, 
MN,  MS,  MO,  MT,  NE ,  NV ,  NJ,  NM,  NY,  NC,  ND,  OH,  OK,  PA,  RI,  SC,  SD,  TN,  TX, 
UT,  VT,  VA,  WA,  WV,  WI,  WY . 


INCORPORATED  IN:  Ohio. 


Neatfield  National  Inauranc*  C(MC)any 

BUSINESS  ADDRESS:  P.O.  Box  5001,  NeBtfield .Center ,  OH   44251-5001.   PHONE: 


(330)  887-0101 
CA,  lA,  OH.   INCORPORATED  IN:  Ohio 


f  .  U  .   BOX   3UUX,   WOBUt  iBXU  >.»:«n.cii  ,   v./«»    -. -.  -  ^  *   -w-..     . • 

UNDERWRITING  LIMITATION  *':  $8,170,000.   SURETY  LICENSES  ='«''* 


WXTIRTHUK  RZINST7KANCB  CORPORATION  OF  AlORICA 
BUSINESS  ADDRESS:, Two 
York,  NY   10281-1076 
322,648,000.   SURETY 

MN,  MS,  MT,  NE,  N J ,  NM,  NY,  ND.  OH,  OK,  OR,  PA,  RI ,  SC,  SD,  TX,  UT,  VT,  WA, 
WV,  WI  .   INCORPORATED  IN:  New  Yoric. 


)  World  ?inancial  Ctr,  225  Liberty  Street,  42  Fl ,  New 
PHONE-   (212)  416-5700.   UNDERWRITING  LIMITATION  "^  : 
LICENSES  «'''••  AL.  AZ.  CA,  DE,  DC,  IL,  IN,  lA,  KY,  MD, 


MI, 


ZBNZTH  ZX8USA1ICB  COMPANY 

BUSINESS  ADDRESS   21255  Califa  Street,  Woodland  Hills,  CA   91367.   PHONE: 
(818)  713-1000    UNDERWRITING  LIMITATION  */:  $24,217,000.   SURETY  LICENSES 
=  -'/   AL,  AZ,  AH,  CA,  CO,  FL,  HI,  ID,  IL,  IN,  lA,  N  J ,  NM, 
INCORPORATED  IN:  California. 


NY,  OR,  TX,  UT. 


See  Footnotes/Notes  at  end  of  Circular 
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COMPANIES  HOLDING  CERTIFICATES  OP  AUTHORITY  AS  ACCEPTABLE 

REINSURING  COMPANIES  UNDER  SECTION  223.3(b)  OP  TREASURY 
CIRCULAR  NO.  297,  REVISED  SEPTEMBER  1,  1978  [S«e  Note  (e)] 


Capital  Rainsuranea  Coapany 

BUSINESS  ADDRESS:  1325  Avenue  of  the  Americas,  New  York,  NY   10019 
(212)  974-0100.   UNDERWRITING  LIMITATION  **/ :  $33,018,000. 


PHONE : 


Buropaan  Raiaauranca  Corporation  of  Aaarica 

BUSINESS  ADDRESS:  380  Madison   Avenue,  New  York,  NY   10017.   PHONE:  (212)  973 
5800.   UNDERWRITING  LIMITATION  *'/ :  $11,475,000. 

rOLKSAlODlXCA  RBINSURANCB  COMPANY 

BUSINESS  ADDRESS:  One  Liberty  Plaza,  19th  Floor,  New  York,  NY   1000€.   PHONE: 
(212)  312-2500.   UNDERWRITING  LIMITATION  */:  $22,318,000. 


Oanarali  -  U.S.  Branch 
BUSINESS  ADDRESS:  ( 
7600.   UNDERWRITING  LIMITATION  **/:  $9,081,000 


BUSINESS  ADDRESS:  One  Liberty  Plaza,  New  York,  NY   10006.   PHONE:  (212)  602- 


OSXAT  IJUCB8  ANBKICAM  KXZNSUSANCB  COMPAMT 

BUSINESS  ADDRESS:  88  Pine  Street,  New  York,  NY   10005.   PHONE:  (212)  809-1061, 
UNDERWRITING  LIMITATION  */ :  $10,600,000. 

Munlcb  Rainauranca  Coaipany,  0.8.  Branch 

BUSINESS  ADDRESS:  560  Lexington  Ave.,  New  York,  NY   10022.   PHONE:  (212)  .310- 
1800.   UNDERWRITING  LIMITATION*/;  $55,920,000. 


Odysaay  Rainauranca  Corporation 

BUSINESS  ADDRESS:  One  Liberty  Plaza,  New  York, 
4700.   UNDERWRITING  LIMITATION  */:  $23,550,000, 


NY   10006.   PHONE:   (212)  978- 


Tokio  Marina  and  Fire  Insurance  Coapany,  Liaitad  (Tha) ,  U.S.  Branch 

BUSINESS  ADDRESS:  101  Park  Avenue,  New  York,  N 
6600.   UNDERWRITING  LIMITATION  */ :  $22,475,000 


BUSINESS  ADDRESS:  101  Park  Avenue,  New  York,  NY   10178.   PHONE:  (212)  297- 


Zuricb  Inauranca  Ccaipany,  0.8.  Branch 

BUSINESS  ADDRESS:  1400  American  Lane^  Schaumburg,  IL   60196    PHONE:  (847) 


605-6000.   UNDERWRITING  LIMITATION 


V. 


$79, 544, 000 


See  Footnotes/Notes  at  end  of  Circular 


35582 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday.  July  1.  1997  /  Notices 


FOOTNOTES 

FRONTIER  INSURANCE  COMPANY  is  required  by  state  law  to  conduct  business  in  the 
states  of  Arkansas,  Florida,  Louisiana,  North  Dakota,  Texas  and  Utah  as  Frontier 
Insurance  Company,  DBA  Frontier  Insurance  Coinpany  of  New  York.  In  Missouri, 
FRONTIER  INSURANCE  COMPANY  is  required  by  state  law  to  conduct  business  as  New 
York  Frontier  Insurance  Cowpany. 

This  Company  has  a  name  very  similar  to  another  company  that  is  NOT  certified  by 
this  Department.  Please  ensure  that  the  name  of  the  Company  and  the  state  of 
incorporation  are  exactly  as  they  appear  in  this  Circular. 

The  Reinsurance  Corporation  of  New  York  changed  its  name  to  The  Insurance 
Corporation  of  New  York,  effective  July  1,  1996. 

This  Cofl?>any  has  a  name  very  similar  to  another  company  that  is  NOT  certified  by 
this  Department.  Please  ensure  that  the  name  of  the  Company  and  the  state  of 
incorporation  are  exactly  as  they  appear  in  this  Circular. 

Pacific  Employers  Insurance  Company  changed  its  state  of  incorporation  fro« 
California  to  Pennsylvania,  effective  May  8,  1996. 

Reliance  Insurance  Conpany  of  Illinois  is  an  aK>roved  surplus  lines  carrier. 
Such  approval  by  the  State  Insurance  Department  may  indicate  that  the  Company  is 
authorized  to  write  surety  in  a  particular  state,  even  though  the  Company  is  not 
licensed  in  the  state.  Questions  related  to  this,  may  be  directed  to  the 
appropriate  State  Insurance  Department.  Refer  to  the  list  of  the  Departments  at 
the  end  of  this  publicaticwi. 

Aetna  Casualty  and  Surety  Company  changed  its  name  to  Travelers  Casualty  and 
Surety  Company,  effective  July  1,  1997. 


Aetna  Casualty  &  Surety  Conpany  of  America  changed  its  name 
Casualty  and  Surety  Company  of  America,  effective  July  1,  1997. 


to  Travelers 


10 


11 


Such 
is 


Aetna  Casualty  and  Surety  Company  of  Illinois  changed  its  name  to  Travelers 
Casualty  and  Surety  Company  of  Illinois,  effective  July  1,  1997. 

United  Capitol  Insurance  Company  is  an  approved  surplus  lines  carrier, 
approval  by  the  State  Insurance  Department  may  indicate  that  the  Company 
authorized  to  write  surety  in  a  particular  state,  even  though  the  Conpany  is  not 
licensed  in  the  state.  Questions  related  to  this,  may  be  directed  to  the 
appropriate  State  Insurance  Department.  Refer  to  the  list  of  the  Departments  at 
the  end  of  this  publication.  • 

United  Coastal  Insurance  Company  is  an  approved  surplus  lines  carrier.  Such 
approval  by  the  State  Insurance  Department  may  indicate  that  the  Company  is 
authorized  to  write  surety  in  a  particular  state,  even  though  the  Company  is  not 
licensed  in  the  state.  Questions  related  to  this,  may  be  directed  to  the 
appropriate  State  Insurance  Department .  Refer  to  the  list  of  the  Departments  at 
the  end  of  this  publication. 
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NOTES 

(a)  All  Certificates  of  Authority  expire  June  30,  and  are  renewable  July  1, 
annually.   Companies  holding  Certificates  of  Authority  as  acceptable  sureties 
on  Federal  bonds  are  also  acceptable  as  reinsuring  companies. 

(b)  The  Underwriting  Limitations  published  herein  are  on  a  per  bond  basis. 
Treasury  requirements  do  not  limit  the  penal  sum  (face  amount)  of  b 
surety  companies  may  provide.   However,  when  the  penal  aum  exr.fft»dB 
Underwriting  Limitation,  the  exceaa  must  be  protected  by  co-insurance, 
reinsurance,  or  other  methods  in  accordance  with  Treasury  Circular  297, 
Revised  September  1,  1978  (31  CFR  Section  223.10,  Section  223.11).   Treasury 
refers  to  a  bond  of  this  type  aa  an  Exrena  Rialc    When  Excess  Risks  on  bonda 
in  favor  of  the  United  States  are  protected  by  reinsurance,  such  reinsurance 
is  to  be  effected  by  use  of  a  Federal  reinsurance  form  to  be  filed  with  the 
bond  or  within  45  days  thereafter.   In  protecting  such  excess  risks,  the 
underwriting  limitation  in  force  on  the  day  in  which  the  bond  was  provided 
will  govern  absolutely.   For  further  assistance,  contact  the  Surety  Bond 
Branch  at  (FTS/202)  874-6850. 


ondfl  which 
a  CQapagy  a 


(C)  A  surety  company  must  be  licensed  in  the  state  or  other  area  in  which  it 
provides  a  bond,  but  need  not  be  licensed  in  the  State  or  other  area  in  which 
the  principal  resides  or  where  the  contract  is  to  be  performed  [28  Op.  Atty. 
Gen.  127,  Dec.  24,  1909;  31  CFR  Section  223.5  (b) ) .   The  term  "other  area" 
includes  the  District  of  Columbia,  American  Samoa,  Guam,  Puerto  Rico,  and  the 
Virgin  Islands.  , 

License  infonnation  in  this  Circular  is  provided  to  the  Treasury  Department 
by  the  companies  themselves.   For  updated  license  information,  you  may  contact 
the  companv  directlv  or  the  applicable  State  Insurance  Department .   Refer  to 
the  list  of  state  insurance  departments  at  the  end  of  this  publication.   For 
further  assistance,  contact  the  Surety  Bond  Branch  at  (FTS/202)  874-6850. 

(d)  FEDERAL  PROCESS  AGENTS:   Treasury  approved  surety  companies  are  required  to 
appoint  Federal  process  agents  in  accord  with  31  U.S.C.  9306  and  31  CFR  224  in 
the  following  districts:   Where  the  principal  resides:  where  the  obligation  is 
to  be  performed;  and  in  the  District  of  Columbia  where  the  bond  is  returnable 
or  filed.   No  process  agent  is  required  in  the  State  or  other  area  where  the 
company  is  incorporated  (31  CFR  Section  224.2).   The  name  and  address  of  a 
particular  surety's  process  agent  in  a  particular  Federal  Judicial  District 
may  be  obtained  from  the  Clerk  of  the  U.S.  District  Court  in  that  district. 

(The  appointment  documents  are  on  file  with  the  clerks.)  (NOTE:  A  surety 
company's  underwriting  agent  who  furnishes  its  bonds  may  or  may  not  be  its 
authorized  process  agent.) 

SERVICE  OF  PROCESS:   Process  should  be  served  on  the  Federal  process  agent 
appointed  by  a  surety  in  a  judicial  district,  except  where  the  appointment  of 
such  agent  is  pending  or  during  the  absence  of  such  agent  from  the  district. 
Only  in  the  event  that  an  agent  has  not  been  duly  appointed,  or  the 
appointment  is  pending,  or  the  »o»nt  is  absent  from  the  district,  should 
process  be  served  directly  on  the  Clerk  of  the  court  pursuant  to  the 
provisions  of  31  U.S.C.  9306. 


(e)  Companies  holding  Certificates  of  Authority  as  acceptable  reinsuring 
companies  are  acceptable  only  as  reinsuring  companies  on  Federal  bonds. 

(f)  Some  companies  may  be  approved  surplus  lines  carriers  in  various  states. 
Such  approval  may  indicate  that  the  company  is  authorized  to  write  surety  in  a 
particular  state,  even  thouyh  the  company  ia  not  licensed  in  the  state. 
Questions  related  to  this  may  be  directed  to  the  appropriate  State  Insurance 
Department.   Refer  to  the  list  of  state  insurance  departments  at  the  end  of 
this  publication. 
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STATF.  rNSlJRANrF,  PFPARTMENTS 

Alabama,  Montgomery  36130-3401 

Alaska,  Juneau  99811-0805 

Arizona,  Phoenix  85012 

Arkansas,  Little  Rock  72204 

California,  Sacramento  95814 

Colorado,  Denver  80202 

Connecticut,  Hartford  06142-0816 

Delaware,  Dover  19901 

D.  C.  Washington  20013-7200 

Florida,  Tallahasse  32399-0300 

Georgia,  Atlanta  30334 

Hawaii,  Honolulu  %811 

Idaho,  Boise  83720 

Illinois,  Springfield  62767 

Indiana,  Indianapolis  46204-2787 

Iowa,  Des  Moines  50319   .^ 

Kansas,  Topeka  666 1 2 

Kentucky.  Frankfort  40602 

Louisiana,  Baton  Rouge  "^0804 

Maine.  Augusta  04333 

Maryland,  Bahunore  21202 

Massachusetts,  Boston  02114 

Michigan,  Lansing  48909 

Minnesota,  St.  Paul  55101 

Mississippi,  Jackson  39205 

Missouri,  Jefferson  City  65102-0690 

Montana,  Helena  59604-4009 

Nebraska,  Lincoln  68508 

Nevada,  Carson  City  89710 

New  Hampshire,  Concord  03301 

New  Jersey,  Trenton  08625 

New  Mexico,  Sante  Fe  87504-1269 

New  York,  New  York  10013 

North  Carolina,  Raleigh  27611 
North  Dakota,  Bismarck  58505 
Ohio,  Columbus  43266-0566 
Oklahoma,  Oklahoma  City  73152-3408 
Oregon,  Salem  97310 
Pennsylvania,  Harrisburg  17120 
Puerto  Rico,  Santurce  00910-8330 
Rhode  Island,  Providence  02903 
South  Carolina,  Columbia  29202-3105 
South  Dakota,  Pierre  57501 
Tennessee,  Nashville  37243-0565 
Texas,  Austin  78714-9104 
Utah,  Sak  Lake  City  84 1 1 4- 1 201 
Vermont,  Montpelier  05620-3101 
Virginia,  Richmond  23209 
Virgin  Islands,  St.  Thomas  00802 
Washington,  Olympia  98504 
West  Virginia,  Charleston  25305 
Wisconsin,  Madison  53707-7873 
Wyoming,  Cheyenne  82002 


TF.I.FPHONENO. 

(205)  269-3550 

(907)465-2515 

(602)912-8420 

(501)686-2900 

(916)445-5544 

(303)  894-7499 

(203)  297-3802 

(302)739-4251 

(202)  727-8000 

(904)922-3100 

(404)  656-2056 

(808)  586-2799 

(208)  334-2250 

(217)782-4515 

(317)232-2385 

(515)281-5705 

(913)296-7801 

(502)  564-3630 

(504)  342-5900 
(207)  582-8707 
(410)  333-6300 
(617)521-7794 
(517)373-9273 
(612)296-6848 
(601)359-3569 
(314)751-4126 
(406)  444-2040 
(402)471-2201 
(702)  687-4270 
(603)271-2261 
(609)  292-5360 

(505)  827-4500 
(212)602-0492 
(919)733-7349 
(701)224-2440 
(614)644-2651 
(405)521-2828 
(503)378-4271 
(717)787-5173 
(809)  722-8686 
(401)277-2223 
(803)737-6117 
(605)  773-3563 
(615)741-2241 
(512)463-6464 
(801)  538-3800 
(802)828-3301 
(804)371-9741 
(809)774-2991 
(206)753-7301 
(304)  558-3394 
(608)266-0102 
(307)777-7401 


[FR  Doc.  97-17100  Filed  6-30-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  601 

rtotices  of  Rights  and  Duties  Under  the 
Fair  Credit  Reporting  Act 

agency:  Federal  Trade  Commission. 
ACTION:  Publication  of  guidance  for 
prescribed  notice  forms. 

SUMMARY:  The  Federal  Trade 
Commission  is  publishing  three  notices 
that  it  is  required  to  prescribe  under 
recent  amendments  to  the  Fair  Credit 
Reporting  Act  (FCRA).  These  are:  A 
summary  of  consumer  rights  under  the 
FCRA;  a  notice  setting  forth  the 
responsibilities  under  the  FCRA  of  those 
who  regularly  furnish  consumer  report 
information  to  consumer  reporting 
agencies;  and  a  notice  setting  forth  the 
duties  of  any  person  who  uses 
information  covered  by  the  FCRA. 
These  notices  must  be  distributed  by 
consumer  reporting  agencies  once  the 
amendments  to  the  FCRA  become 
effective  on  September  30,  1997.  A 
consumer  reporting  agency  will  be  in 
compliance  with  the  FCRA  if  it  provides 
notices  substantially  similar  to  those 
prescribed  by  the  Commission. 
DATES:  The  amendments  become 
effective  September  30,  1997. 
AOOAESSES:  Federal  Trade  Commission, 
Washington,  DC  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Clarke  Brinckerhoff  or  William  Haynes, 
Attorneys,  Division  of  Credit  Practices, 
Federal  Trade  Commission, 
Washington.  DC  20580,  202-326-3224. 
SUPPt^MENTARY  INFORMATION:  The  Fair 
Credit  Reporting  Act  (FCRA),  originally 
enacted  in  1970,^  was  extensively 
amended  in  1996.  Most  of  the 
amendments  to  the  law,  including  those 
discussed  in  this  notice,  go  into  effect 
on  September  30,  1997. 

As  amended,  the  FCRA  requires  each 
consumer  reporting  agency  ("CRA, 
usually  a  credit  bureau)  to  distribute 
three  types  of  notices  in  order  to  better 
educate  consumers,  furnishers  and  users 
of  consumer  report  information  as  to 
their  rights  or  duties  under  the  law. 
Section  609(c)  of  the  amended  FCRA 
mandates  that  each  CRA  provide,  as  part 
of  its  file  disclosure  to  consumers,  a 
written  summary  of  consumer  rights 
("summary"  or  "consumer  summary") 
under  the  FCRA.  Section  607(d)  requires 
each  CRA  to  provide  a  notice  to  persons 
who  buy  consumer  information  from  the 
CRA  of  their  responsibilities  under  the 
FCRA  ("user  notice"),  and  a  notice  to 
persons  who  regularly  furnish  consumer 


>  IS  U.S.C  Sections  1681-1681u;  Title  VI  of  the 
Consumer  Credit  Protection  Act. 


information  to  the  CRA  of  their 
responsibilities  under  the  FCRA 
("furnisher  notice").  The  Federal  Trade 
Commission  ("Commission")  is 
required  to  prescribe  the  content  of  the 
notices,  and.  in  the  case  of  the  consumer 
sununary,  the  form  as  well.  A  CRA 
complies  with  the  law  if  it  provides  the 
applicable  party  with  a  summary  or 
notice  that  is  substantially  similar  to  the 
one  prescribed  by  the  Commission. 

On  February  28,  1997.  the 
Commission  published  for  comment 
proposed  versions  of  the  three  notices 
(collectively,  "the  notices").  The 
discussion  accompanying  the  proposed 
notices  outlined  in  detail  the  relevant 
FCRA  sections,  and  set  forth  a  number 
of  questions  designed  to  facilitate  public 
comment  on  the  proposals.  62  FR  9123 
(1997). 

The  comment  period  closed  on  March 
31,  1997.  The  Commission  received  28 
comments  from  credit  biu-eaus  and  other 
CRAs,  creditors  (and  other  parties  that 
make  use  of  consumer  reports  and/or 
furnish  information  to  CRAs), 
consumers  and  their  representatives, 
regulatory  authorities,  and  other 
interested  parties.  Although  the 
Commission  stated  that  it  was 
requesting  comments  until  March  31, 
1997,  comments  received  after  that  date 
were  taken  into  accoimt. 

This  document  highlights  the 
principal  areas  in  which  the 
Commission  revised  the  proposed 
versions  of  the  notices  or  decided  not  to 
do  so.  V 

I.  Consumer  Summary 

The  comments  overwhelmingly 
supported  the  content  and  organization 
of  the  proposed  summary.  Many 
commenters  praised  the  Commission's 
effort  in  offering  a  proposal  that  was 
thorough,  luiderstandable,  succinct,  and 
user-friendly.  None  suggested  any  major 
revision  to  the  overall  presentation. 
Accordingly,  the  basic  framework  of  the 
notice  remains  unchanged — a  two-page 
document  that  starts  with  an 
introductory  paragraph  explaining  the 
FCRA  very  generally,  features  ten 
"bullet"  sections  to  describe  significant 
consumer  FCRA  rights,  and  includes  the 
required  list  of  the  federal  agencies  with 
FOIA  enforcement  authority  at  the  end. 

A.  Principal  Revisions  Based  on  Public 
Comments 

1.  Additions  and  Deletions 

The  amended  FCRA  provides 
conflicting  guidance  as  to  whether  the 
consumer  summary  should  be  brief  or 
comprehensive.  The  law  mandates  a 
"summary  of  all  the  rights  the  consumer 


has  under"  the  FCRA  (Section 
609(c)(1)(A)). 

The  law  also  requires  "a  brief 
description  of  *   *   '  all  rights  of 
consiuners"  provided  by  that  law 
(Section  609(c)(2)(A)).  Arguably,  no 
document  that  is  actually  a 
"summary" — or  that  constitutes  a  "brief 
description"  of  FCRA  consumer  rights — 
could  literally  include  "all"  consumer 
rights. 

The  Commission  specifically  asked 
for  suggesti«is  as  to  areas  in  which  the 
proposed  form  was  too  long  to  be 
effective  as  a  summary,  or,  conversely, 
had  omitted  something  important  to 
consumers.  62  FR  9123,  9124  (1997). 
The  Commission  has  deleted  three  items 
from  the  proposed  form  that  were 
persuasively  cited  by  commenters  as 
uimecessary  or  not  helpful  to  the  goal  of 
educating  consumers  about  their  FCRA 
rights: 

•  The  sentence  noting  that  a  CRA  is  not 
required  to  include  a  "risk  score"  or  "credit 
score"  in  disclosures  to  consumers  of  their 
credit  histories.  The  Commission  included 
the  sentence  in  the  proposed  summary  to  try 
to  answer  a  question  that  consumers  would 
otherwise  ask  of  CRAs.  Upon  review  of  the 
diverse  comments, ^  the  Commission  now 
believes  that  the  reference  would  be  more 
hindrance  than  help,  and  accordingly  has 
deleted  it. 

•  A  discussion  of  FCRA  litigants'  ability  to 
obtain  attorney's  fees  from  one  another.  The 
comments  made  it  clear  that  the  topic  caimot 
be  covered  both  briefly  and  precisely  because 
of  the  complexity  of  this  portion  of  the 
amended  FCRA.^  For  that  reason,  and 
because  the  issue  is  ancillary  to  the 
consumer's  right  to  sue  for  damages  that 
continues  to  be  emphasized  in  this  portion  of 
the  summary,  the  Commission  decided  not  to 
retain  the  discussion  of  attorney's  fees. 

•  The  reference  to  a  toll-free  number  in  the 
case  of  nationwide  CRAs.  National  CRAs  are 
required  to  include  this  number  in  their  file 
disclosures;  however  (as  noted  by  one  such 
CRA),  it  need  not  be  part  of  the  summary.* 


'This  sentence  in  the  second  bullet  ("You  can 
find  out  what  is  in  your  file")  was  based  on  a  clause 
specifically  added  to  Section  609(a)(1).  One 
comment  from  major  creditors  stated  that  the 
reference  should  be  expanded  to  refer  to  "any 
information  concerning"  such  scores  "or  other 
predictors."  A  more  frequent  view,  offered  by  a 
major  CRA.  a  trade  association,  and  a  federal 
regulatory  agency  stated  that  the  section  was 
unnecessary  and  would  confuse  rather  than  educate 
consumers. 

^  This  sentence,  which  appeared  in  the  last  bullet 
("You  may  seek  damages  from  violators"),  was  an 
effort  to  synthesize  the  various  applicable 
provisions  of  Sections  61&-17.  as  amended.  The 
Commission's  decision  to  delete  this  reference 
follows  the  recommendation  of  two  commenters 
from  disparate  points  of  view — a  nationwide  credit 
bureau  and  a  nationwide  consumer  advocacy 
organization.  Other  comments  suggested  expanding 
it  further  to  make  it  more  precise. 

*  This  appeared  in  the  proposed  notice  after  the 
tenth  and  last  bullet,  before  the  list  of  federal 
agencies. 
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Conversely,  other  commenters  noted 
that  the  summary  needed  more 
discussion  of  the  rights  of  consumers 
who  dispute  file  data  with  CRAs.  These 
rights,  which  are  central  to  the  FCRA 
and  provide  important  protections  for 
consumers,  are  found  in  Section  611.^ 
Accordingly,  the  Commission  has  added 
a  discussion  of  (1)  the  right  provided 
consumers  by  Section  611(b)  to  add  a 
brief  statement  to  their  files  when  they 
continue  to  dispute  information  that  the 
CRA  has  investigated  and  concluded  to 
be  accurate,  and  (2)  the  right  of 
consumers  imder  Section  611(d)  to  have 
revised  reports  provided  to  all  recent 
recipients  of  information  ftism  their 
files.6 

2.  Editorial  Revisions 

The  Commission's  most  significant 
editorial  revisions  to  the  siunmary  are 
two  adjustments  in  the  opening 
paragraph  to  avoid  misleading 
consumers  about  the  range  of  parties 
covered  by  the  FCRA,  and  to  emphasize 
consiuner  rights  under  state  law.  In  the 
first  case,  a  major  credit  bureau  asserted 
that  the  proposed  summary  focused  on 
CRAs  to  a  degree  that  is  unwarranted  in 
view  of  the  fact  that  the  amended  FCRA 
also  imposes  substantial  duties  on  users 
and  fiu-nishers  of  CRA  data.  The 
Commission  therefore  revised  the  text  to 
eliminate  the  unnecessary  reference  to 
FCRA  rights  "in  dealing  with  CRAs 
(which  must)  provide  you  with  a 
summary  of  these  rights  as  listed 
below"  ^  that  preceded  the  body  of  the 
summary.  In  the  second  case,  state 
regulatory  authorities  asserted  that  the 
discussion  of  state  law,  which  is 
specifically  required  by  Section 
609(c)(2)(D),  should  be  featured  more 
prominently.  Accordingly,  the 
Commission  increased  the  emphasis  by 
moving  the  reference  to  the  opening 
paragraph.  The  Conunission  did  not 
intend  the  proposed  notice  to  single  out 


'  Because  of  space  limitations,  the  proposed 
notice  focused  on  the  rights  provided  for  the  first 
time  by  the  amended  section  611(a):  the  30-day 
period  for  CRA  investigations:  the  CRA  obligation 
to  consider  (and  pass  on  to  the  furnisher  of  the 
item)  "all  relevant  information"  submitted  by  the 
consumer  when  a  dispute  occurs:  the  consumer's 
right  to  a  written  statement  of  results  of  an 
investigation;  and  limits  on  the  ability  of  CRAs  to 
re-inserts  an  item  of  information  deleted  pursuant 
to  a  consumer  dispute. 

•These  items  are  now  included  in  the  third  bullet 
of  the  prescritwd  notice  ("You  can  dispute 
inaccurate  information  with  the  CRA").  The 
sentence  dealing  with  limits  on  CRA  ability  to  re- 
insert information  after  it  had  been  deleted, 
previously  located  there,  now  appears  in  the  fourth 
bullet  ("Inaccurate  information  must  be  corrected  or 
deleted"). 

'  Partially  in  response  to  the  same  comment,  the 
Commission  also  revised  the  tenth  and  last  bullet 
to  refer  to  the  liability  of  users  and  furnishers  (as 
well  as  CRAs)  in  dvil  actions.  ^ 


CRAs,  or  to  give  short  shrift  to  state  law; 
these  two  revisions  to  the  opening 
paragraph  of  the  prescribed  summary 
should  make  that  clear. 

The  Commission  also  adopted  some 
suggestions  for  stylistic  or  technical 
changes  where  the  Commission  believed 
the  change  would  make  the  summary 
appreciably  more  precise  or  useful  for 
consumers.  For  example,  in  the  second 
sentence  of  the  introductory  paragraph, 
the  Commission  added  an  example  of 
consumer  report  users  (landlords)  that  a 
state  regulator  recommended  as  useful 
and  deleted  a  type  of  CRA  information 
(where  consumers  work  and  live)  that 
industry  representatives  cited  as  a  poor 
example  for  a  siunmary.  Also,  the 
Commission  revised  a  sentence, 
formerly  in  the  fourth  (now  in  the  third 
bullet,  to  make  it  clear  that  national 
CRAs  are  not  required  to  report 
erroneous  information  to  one  another; 
rather,  furnishers  must  report  to  them 
any  disputed  data  that  they  find  to  be 
inaccurate  or  incomplete,  a  task  made 
easier  by  an  automated  system  to  be 
created  by  national  CRAs. 

The  Commission  also  made  some 
minor  changes  to  improve  the  technical 
legal  acciu-acy  of  the  sununary.  The 
heading  to  the  fourth  bullet  was 
expanded  ("Inaccurate  information 
must  be  corrected  or  deleted")  to 
describe  precisely  a  CRA's  options 
when  its  investigation  shows  that 
disputed  information  is  not  accurate.^ 
Similarly,  the  statement  of  consumer's 
right  to  sue  violators  has  been  amended 
to  state  that  furnishers  can  be  sued  only 
"in  some  cases"  because  the  eimended 
FCRA  limits  the  situations  in  which 
consiuners  are  authorized  to  sue  directly 
for  damages.^ 

B.  Principal  Public  Comments  Not 
Adopted 

Commenters  made  suggestions  for 
stylistic  revisions  of  the  consumer 
summary,  many  of  which  were  adopted 
because  they  improved  the  clarity  or 
comprehensibility  of  the  summary. 
However,  the  Commission  could  not 
make  all  of  these  changes  without 
imduly  lengthening  the  dociunent. 

Because  of  the  large  voliune  of 
suggested  wording  and  other  changes 
contained  in  more  than  1 70  pages  of 


'  Both  industry  and  consumer  representatives 
asserted  that  the  summary  should  clearly  inform 
consumers  that  a  CRA  may  cure  an  inaccuracy  with 
respect  to  a  disputed  item  of  information  by  either 
deleting  the  information  or  amending  it  to  make  it 
accurate. 

"Section  623(c)  of  the  amended  FCRA 
sf>ecifically  t>ars  consumers  from  bringing  suit 
against  furnishers  of  information  for  violation  of  the 
accuracy  and  reporting  duties  imposed  by  Section 
623(a).  allowing  only  regulatory  authorities  to 
enforce  those  provisions. 


comments  received  by  the  Commission, 
it  is  not  feasible  to  discuss  them  all  in 
this  notice.  This  section  is  intended  to 
identify  some  of  the  more  significant 
comments  that  are  not  reflected  in  the 
finally-prescribed  consiuner  summary. 

1.  Form  of  the  Summary 

The  principal  credit  bureau  trade 
association  expressed  the  view  that  the 
Commission  specifications  for  the  form 
of  the  summary  were  unduly  "rigid"  in 
two  ways.  First,  the  Commission 
proposed  that  the  summary  be  on  papier 
no  smaller  that  8  Vz  x  11  inches  in  size. 
The  commenter  noted  that  continuous 
feed  forms  are  not  always  perforated  as 
8V2  X  11-inch  sheets,  and  that  the 
requirement  that  the  summary  be  "on 
paper"  would  inhibit  the  possibility  of 
electronic  disclosures.  Second,  the 
Commission  proposed  that  the  notice  be 
in  12-point  type  (8-point  for  the  table  at 
the  end).  The  commenter  stated  that 
type  sizes  may  vary  based  on  the  font 
being  used. 

Section  609(c)(3)  of  the  amended 
FCRA  specifically  states  that  the 
"Commission  shall  prescribe  the  form 
and  substance  of  the  summary 
(emphasis  added).  The  Commission  is 
required  by  law  to  prescribe  a  format 
that  ensures  that  consumers  will  receive 
a  summary  that  is  readable  and  useful, 
and  believes  that  the  format  prescribed 
in  the  proposed  is  appropriate  for  that 
purpose.  However,  the  Conunission 
does  not  intend  to  impose  an  absolutely 
"rigid"  standard,  which  would  be 
inappropriate  under  the  statute.  Section 
609(a)(3)  requires  only  that  a  summary 
be  "substantially  similar"  (i.e.,  not 
identical)  to  the  Commission-prescribed 
version.  Therefore,  a  format  that 
approximates  that  published  by  the 
Commission  as  "Appendix  A"  (which 
meets  the  type  size  requirements  and 
can  be  printed,  with  comfortable 
margins,  on  two  8V2  x  11-inch  pages) 
will  comply,  even  if  the  print  is 
technically  not  12-point  in  size  because 
of  a  different  font,  or  it  is  provided  on 
computer  paper  that  is  slightly  smaller 
is  size.  Similarly,  an  electronic 
submission  that  normally  allows  the 
recipient  to  receive  it  in  a  format  similar 
to  the  prescribed  version  will  also 
comply.'"  Such  summaries  will  not 
result  in  the  consumer  receiving  a  form 
that  is  harder  to  read  or  use  than  the 
exact  prescribed  version." 


■"Section  610{a)(12  provides  that  file  disclosures 
are  normally  to  be  made  in  writing  However. 
Section  610(b)(2)  allows  the  consumer  to  specify 
disclosure  by  other  means,  including  electronic 
means  if  available  from  the  CRA. 

"  In  some  cases,  a  CRA  may  use  an  entirely 
different  format  to  respond  to  a  consumer  request 

CoDtioued 
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2.  Items  Required  by  Section  609(c)(2) 

The  Commission  received  a  number 
of  comments  relating  to  each  of  three 
sections  the  amended  FCRA  requires  be 
included  in  the  summary:  (1)  A 
reference  to  rights  provided  by  state 
law,  (2)  a  statement  that  the  CRAs  are 
not  required  to  delete  accurate  data  that 
is  not  obsolete  under  Section  605,  and 
(3)  a  list  of  federal  agencies  that  have 
authority  to  enforce  the  FCRA.  The 
Commission  made  few  additions  or 
deletions  in  these  areas,  because 
Congress  has  given  precise  instructions. 
This  section  describes  the  nature  of 
those  comments  and  the  basis  for  the 
Commission's  decision  in  most  cases 
not  to  change  the  proposed  form. 

State  regulators  suggested  a 
substantial  expansion  of  the  reference  to 
state  law  required  by  Section  609(c)  (2) 
(D),  including  multiple  references  to 
state  and  local  authorities,  and  more 
detailed  instructions  on  how  to  reach 
them.  As  noted  above  (TI-A-2).  the 
Commission  has  decided  to  featiu^  the 
statutorily-required  section  more 
prominently  in  the  summary.  However, 
the  Commission  does  not  believe  the 
section  should  be  expanded  because  it 
currently  uses  the  language  prescribed 
by  Congress. 

Several  commenters  offered  revisions 
of  the  sentences,  required  by  Section 
609(c)(2)(E).  reminding  consumers  in 
bold  letters  that  they  cannot  require 
CRAs  to  remove  information  that  is 
accurate  and  not  outdated.  The 
Commission  adopted  a  suggestion  by  a 
CFR  trade  association  to  add  a 
parenthetical  cross-reference  to  clarify 
that  "outdated"  means  the  FCRA's 
seven  year  period  (ten  for  bankruptcies), 
a  change  that  made  the  bold  statement 
more  precise,  it  did  not  adopt 
suggestions  for  change  that  were  not 
specifically  authorized  by  the  statute.'^ 

Similarly,  the  Commission  did  not 
adopt  suggestions  by  commenters  to 
reduce  the  list  of  federal  agencies  with 
regulatory  authority.  Section  609(c)  (2) 
(C)  requires  that  the  summary  include 
"a  list  of  all  federal  agencies  responsible 
for  enforcing  (the  FCRA)  and  the 


under  Section  610(b)(2).  or  to  accommodate 
visually  (or  otherwise)  impaired  consumers 
pursuant  to  relevant  federal  or  local  laws. 

''One  CRA  accurately  pointed  out  that  it  is  not 
technically  correct  to  imply  that  a  CRA  must 
"remove"  outdated  accurate  information  from  its 
files,  because  such  data  may  be  retained  to  be 
reported  in  situations  listed  in  Section  605(b)  where 
the  obsolescence  provisions  do  not  apply.  However, 
it  is  common  practice  for  credit  bureaus  to  delete 
information  from  their  files  before  the  time  periods 
set  forth  in  Section  605;  thus,  it  makes  sense  that 
Section  609(c)  (2)  (E)  should  direct  that  a  summary, 
as  opposed  to  a  legal  brief,  include  a  statement 
concerning  limits  on  the  CRAs  duty  to  "remove" 
outdated  data. 


address  and  any  appropriate  phone 
number  of  each  such  agency,  in  a  form 
that  will  assist  the  consumer  in 
selecting  the  appropriate  agency." 
Suggestions  for  pruning  this  section 
involved  using  a  narrative  to  replace  the 
required  "list,"  reducing  the  list  from 
"all"  agencies  by  eliminating  those 
deemed  to  be  of  low  interest  to 
consumers,  and  other  revisions  that 
would  delete  or  reduce  the 
jurisdictional  summaries  designed  to 
"assist  the  consumer  in  selecting  the 
appropriate  agency."  The  comments 
appeared  well-intended,  but  the 
Commission  concluded  that  the 
summary  should  reflect  the  specific 
instructions  of  Congress  on  this  point. 

3.  Use  of  "CRA"  as  an  Acronym 

A  number  of  commenters  from 
different  sectors  asserted  that  "CRA"  is 
an  awkward  acronym  for  "consumer 
reporting  agency;  most  of  them 
suggested  that  "credit  bureau"  would  be 
more  easily  understood.  Some  opined 
that  "CRA"  is  too  easily  confused  with 
a  common  acronym  for  the  Commiuiity 
Reinvestment  Act. 

The  term  "credit  bureau"  is  certainly 
known  to  more  consumers  than  "CRA," 
but  it  has  major  drawbacks  that  the 
Commission  believes  make  its  use 
inappropriate  here.  The  FCRA 
unquestionably  applies  to  all  consumer 
reporting  agencies,  a  universe  that 
includes  more  than  credit  bureaus  (e.g., 
specialized  CRAs  that  report  only  on 
mortgage  or  tenant  applications,  or  only 
on  consumers'  check  writing  habits).  It 
thus  would  be  legally  inaccurate  to  use 
"credit  bureau"  as  a  replacement.  In 
addition,  it  would  make  the  summary 
confusing  to  a  consumer  who  receives  it 
from  a  CRA  that  is  not  a  credit  bureau. 
While  some  commenters  who  are 
knowledgeable  about  financial  laws  may 
be  accustomed  to  'CRA"  as  an  acronym 
for  the  Commimity  Reinvestment  Act, 
only  a  small  fraction  of  consumers  who 
get  this  summary  may  make  such  a 
connection; '3 

n.  Notices  to  Furnishers  and  Users 

The  furnisher  and  user  notices 
occasioned  relatively  few  comments, 
and  thus  are  little  changed  from  the 
proposed  versions.  The  Commission, 
responding  to  a  suggestion  by  state 
regulators,  added  a  sentence  to  each 
notice  referring  to  the  possible 
applicability  of  state  law.  With  the 
exception  of  a  few  subjects  discussed  in 
the  following  sections  on  each  of  these 


notices,  the  only  changes  were  revisions 
that  were  very  slight  adjustments  that 
the  Commission  believes,  based  on  the 
comments,  would  make  the  notice  more 
clearly  reflect  the  FCRA  and  be  of 
assistance  to  the  recipients. 

The  Commission  specifically  asked 
whether  the  public  wanted  guidance  as 
to  the  timing  and  frequency  of  notice 
distribution,  in  view  of  the  amended 
FCRA's  silence  on  the  point.  62  FR 
9123,  9125.  (1997).  The  overwhelming 
majority  of  the  commenters  did  not 
address  the  issue,  and  those  who 
commented  gave  very  different  views — 
a  comment  from  state  regulators 
advocated  requiring  frequent  notices, 
two  furnishers/users  asked  for  a  ruling 
limiting  or  not  requiring  multiple 
notices,  and  a  CRA  trade  association 
urged  that  the  marketplace  be  allowed 
to  work  its  will  in  light  of  the  FCRA 
silence.  Based  on  the  limited  number  of 
(and  wide  disagreement  among) 
commenters,  formal  guidance  on  these 
issues  at  this  early  stage  seems  unwise. 
If  experience  after  the  amendments 
become  effective  indicates  a  need  for 
such  action,  the  Commission  can  revisit 
the  issue. 

A.  Furnisher  Notice 

The  one  significant  change  in  the 
furnisher  notice  is  the  addition  of  a 
reference  to  the  fact  that  two  of  the 
sections  apply  only  to  parties  that 
furnish  information  to  CRAs  regularly 
and  in  the  ordinary  course  of  their 
business.'*  The  Commission 
specifically  asked  for  public  comment 
on  this  issue.  62  FR  9123,  9125  (1997). 
There  was  a  consensus  among  the 
commenters  that  the  notice  should  be 
revised  to  include  reference  to  the 
different  standards  that  apply  to 
occasional  user. 

Representatives  of  different  furnishers 
suggested  two  additions  that  the 
Commission  did  not  adopt.  First,  credit 
card  issuers  advocated  adding  a  section 
spelling  out  the  limitations  on 
consumers'  ability  to  sue  furnishers,  a 
topic  that  seemed  inappropriate  for  a 
Commission-prescribed  notice  of  duties 
to  furnishers.  Second,  debt  collectors 
and  creditors  urged  that  the  notice 
specify  that  a  furnisher's  duty  to  report 
an  item  as  "disputed"  lasts  only  while 
it  is  investigating  the  dispute.  This  point 
involves  an  issue  of  statutory 
interpretation  that  is  more  appropriately 
resolved  in  another  forum. 

Finally,  the  Commission  asked  for 
comments  on  whether  the  prescribed 


>' Of  course,  a  credit  bureau  may  elect  to  replace 
"CRA"  with  "agency"  or  some  other  appropriate 
term  in  the  notice  it  provides  to  any  party,  because 
it  would  be  "substantially  similar"  to  the 
Commission's  form  under  Section  609(c)  (3). 


«  Sections  623  (a)(2)  and  (a)(4)  provide  that  the 
obligations  described  in  the  notice  as  "Duty  to 
Correct  and  Update  Information"  and  "Duty  to 
Report  Voluntary  Closing  of  Credits  Accounts" 
apply  only  to  such  parties. 
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form  should  include  the  text  of  Section 
623.  62  FR  9123,  9125  (1997).  The 
Commission  has  not  included  the  text, 
because  the  commenters  generally 
stated  that  it  was  unnecessary.  However, 
a  CRA  form  that  does  so  will  be 
"substantially  similar"  and  thus  in 
compliance  with  Section  609(c). 

B.  User  Notice 

The  Commission  asked  for  comment 
as  to  whether  it  should  prescribe 
separate  notices  for  different  types  of 
specialized  users  (62  FR  9125).  The 
overwhelming  majority  of  the 
commenters  stated  that  a  single  notice 
(as  the  Conunission  proposed)  was  best. 

One  commenter  representing 
specialized  reporting  services,  while 
agreeing  that  a  single  notice  is 
appropriate  for  most  CRAs,  stated  that 
its  members'  business  activities  are  so 
focused  that  the  information  provided  to 
their  clients  would  never  relate  to  some 
of  the  points  in  the  comprehensive 
notice.  As  an  example,  the  commenter 
asserted  that  the  portions  of  the 
proposed  notice  concerning 
employment  reports  (section  11  of  the 
Notice),  investigative  reports  (section 
III),  medical  information  (section  IV)  or 
precreened  lists  (section  V)  might  not  be 
pertinent  to  purposes  of  any  clients  of 
a  mortgage  reporting  company. 
Similarly,  it  noted  that  a  different  set  of 
sections  might  not  be  relevant  to  the 
purposes  of  any  customers  of  a  CRA  that 
provides  reports  only  for  employment  or 
tenant  screening  uses.  The  Commission 
agrees  that  a  CRA  may  delete  sections  of 
the  notice  that  are  irrelevant  to  the 
business  purposes  for  which  any  user  is 
contractually  authorized  to  purchase 
consiuner  reports  for  the  CRA,  in  the 
same  fashion  that  a  creditor  may  omit 
inapplicable  sections  of  prescribed 
forms  under  other  statutes.'^ 

The  only  significant  addition  to  the 
user  notice  is  in  Section  I-B  of  the 
notice,  concerning  the  certification  of 
permissible  purpose  that  users  must 
provide  to  CRAs  that  sell  consumer 
reports  to  them.  Several  parties 
advocated  that  the  Commission  expand 
this  Section  to  account  for  the 
possibility  of  a  general  certification,  as 
permitted  by  Section  604(f).  The 


"Creditors  are  required  to  notify  consumers  of 
their  rights  under  the  Fair  Credit  Billing  Act. 
Regulation  Z  §  226.6(d),  12  CFR  226.6(d).  The 
Federal  Reserve  Board  has  prescribed  forms  for  that 
purpose.  Regulation  2^  Appendix  G,  Forms  G-3  and 
G— 4.  However,  creditors  that  do  not  issue  credit 
cards  may  omit  a  section  in  the  form  on  the  rights 
of  cardholders,  and  creditors  that  are  not  able  to 
debit  a  savings  or  checking  account  for  payment 
may  omit  a  section  about  the  consumer's  right  to 
stop  such  debits.  OfRciai  Staff  Commentary  for 
Regulation  Z.  Appendix  G-3, 12  CFR  part  226, 
Supp.  I. 


Commission  has  done  so,  but  added  the 
words  "as  appropriate"  to  make  it  clear 
that  some  consumer  report  users  whose 
activities  involve  both  permissible  and 
impermissible  purposes.'*  or  who  have 
given  the  CRA  reason  to  believe  they 
have  violated  a  general  certification, 
must  be  required  to  provide  individual 
certifications  for  each  consumer  report. 

m.  Impact  on  Small  Businesses 

In  publishing  the  proposed  notices, 
the  Conunission  stated  that  the  notices 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  Commission  explained  that 
it  is  prescribing  that  notices  at  the 
direction  of  Congress,  so  that  any 
economic  costs  imposed  on  small 
entities  by  the  required  dissemination  of 
the  notices  are  in  fact  imposed  by 
statute.  The  Commission  noted  further 
that  its  publication  of  forms  for  the 
proposed  notices  could  be  said  to  lessen 
the  biutien  on  small  businesses,  since 
the  entities  can — but  need  not — adopt 
the  Commission's  forms,  and  thereby 
avoid  the  risk  and  expense  of 
developing  their  notices  independently. 
The  Commission  nevertheless  requested 
comments  in  order  to  ensure  that  it  did 
not  overlook  any  substantial  economic 
impact  on  small  businesses. 

The  Commission  received  four 
comments  addressing  the  question  of 
the  notices'  economic  impact  on  small 
businesses.  Two  commenters  agreed 
that  thff  Commission's  publication  of  the 
notices  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  businesses.  One 
commenter  disagreed,  but  provided  data 
supporting  the  conclusion  that  the 
statutory  requirement  would  create  a 
significant  economic  impact,  rather  than 
any  evidence  that  the  Commission's 
publication  of  the  model  forms  for  the 
notices  would  do  so.  Finally,  one 
conamenter  stated  that  small  businesses 
would  be  significantly  burdened  if  the 
Commission  were  to  require  repeated 
distribution  of  the  notices.  As  stated  in 
the  second  paragraph  of  Section  11 
above,  the  Commission  has  determined 
not  to  impose  any  requirements 
concerning  the  timing  and  frequency  of 
dissemination  of  the  notices  at  this  time. 
Accordingly,  the  Commission  has 
determined  that  public  comments  and 
information  before  the  Commission  do 
not  alter  the  conclusion  that  its 
pbulicaiton  in  final  form  of  the  models 
for  the  prescribed  notices  will  not  have 


'*  Certain  businesses  typically  have  both 
permissible  and  impermissible  purposes — e.g..  an 
attorney  could  obtain  a  consumer  report  to  decide 
whether  to  hire  a  job  applicant  or  to  extend  credit 
to  a  client,  but  not  to  decide  whether  to  name  a 
person  as  a  defendant  in  a  tort  action. 


a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

rV.  Paperwork  Reduction  Act 

In  its  initial  review  of  the  proposed 
notices,  the  Commission  considered 
whether  it  was  "sponsoring  or 
conducting  "  any  "coUectionlsj  of 
information"  that  would  trigger  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  Chapter  35.  In  this  regard, 
the  Commission  observed  that  the 
notices  contain  only  statutorily  imposed 
investigation  disclosure,  and 
recordkeeping  requirements;  the  FTC 
introduces  no  additional  elements. 
Further,  two  of  the  notices  will  become 
effective  on  September  30,  1997, 
regardless  of  whether  the  FTC  has 
provided  the  language  for  these  forms 
by  that  time.  In  this  situation,  the 
Ciommission  does  not  "require"  or 
"cause"  the  disclosiu'es  to  occur. 

The  Commission  also  observed  that 
the  three  notices  contain  all  the 
information  that  subject  firms  will  be 
required  to  disclose  to  third  parties.  The 
reporting  agencies  can  simply  adopt 
these  notices  for  distribution  without 
any  change  to  the  language.  Therefore, 
the  three  notices  fall  within  an 
exception  to  the  definition  of  a 
"collection  of  information"  as  being 
"(tjhe  public  disclosure  of  information 
originally  suppled  by  the  Federal 
government  to  the  recipient  for  the 
piupose  of  disclosure  to  the  public.  ")  5 
CFR  1320.3(c)(2).  Accordingly,  none  of 
the  three  require  approval  by  OMB. 
Nonetheless,  the  Commission  requested 
public  comment  on  this  matter.  No 
comments  were  received. 

List  of  Subiects  in  16  CFR  Part  601 

Credit.  Trade  practices. 

Pursuant  to  15  U.S.C.  1681g  and 
1681s,  the  FTC  hereby  adds  to 
Subchapter  F  of  Chapter  I  of  16  CFR  a 
new  Part  601  to  read  as  follows: 

PART  601— SUMMARY  OF  CONSUMER 
RIGHTS,  NOTICE  OF  USER 
RESPONSIBILITIES,  AND  NOTICE  OF 
FURNISHER  RESPONSIBILITIES 
UNDER  THE  FAIR  CREDIT  REPORTING 
ACT 

601.1  Authority  and  purpose. 

601.2  Legal  effect. 

Appendix  A  to  Part  601 — Prescribed 

Summary  of  Consumer  Rights 
Appendix  B  to  Part  601 — Prescribed  Notice 

of  Furnisher  Responsibilities 
Appendix  C  to  Part  601 — Prescribed  Notice 

of  User  Responsibilities 

Authority:  15  U.S.C.  1681g  and  16818. 
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§  601 . 1     Authority  and  purpose. 

(a)  Authority.  This  part  is  issued  by 
the  Commission  pursuant  to  the 
provisions  of  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681  et  seq.),  as  most 
recently  amended  by  the  Consumer 
Credit  Reporting  Reform  Act  of  1996 
(Title  II,  Subtitle  D,  Chapter  1.  of  the 
Omnibus  Consolidated  Appropriations 
Act  for  Fiscal  Year  1997),  Public  Law 
104-208,  no  Stat.  3009-^26  (Sept.  30, 
1996). 

(b)  Purpose.  The  purpose  of  this  part 
is  to  comply  with  sections  607(c)  and 
609(c)  of  the  Fair  Credit  Reporting  Act, 
as  amended.  Section  609(c)(3)  directs 
the  FTC  to  prescribe  the  form  and 
content  of  a  summary  of  consumers* 
legal  rights  under  the  FCRA  that  the 
amended  law  requires  each  consumer 
reporting  agency  to  provide  when 
disclosing  the  information  in  its  file  to 


consumers,  and  section  609(c)(4) 
provides  that  the  summary  need  not  be 
provided  until  the  FTC  has  in  fact 
prescribed  its  form  and  content.  Section 
607(d)(2)  directs  the  FTC  to  prescribe 
the  content  of  notices  that  consumer 
reporting  agencies  are  required  to 
provide  to  parties  that  supply 
information  to,  or  purchase  consimier 
reports  from,  the  agency.  These  notices 
will  set  forth  the  responsibilities  under 
the  FCRA  of  all  persons  who  furnish 
information  to  consumer  reporting 
agencies  or  use  information  subject  to 
the  FCRA. 

§601.2    Legal  effect. 

The  forms  prescribed  by  the  FTC  do 
not  constitute  a  trade  regulation  rule. 
They  carry  out  the  directive  in  the 
statute  that  the  FTC  prescribe  the 
siunmary  and  notices.  A  consumer 


reporting  agency  that  provides  notices 
substantially  similar  to  those  prescribed 
by  the  FTC  will  be  in  compliance  with 
Section  607(d)  or  609(c)  of  the  FCRA,  as 
applicable. 

Appendix  A  to  Part  601 — Prescribed 
Summary  of  Consumer  Rights 

The  prescribed  form  for  this  summary  is  as 
a  separate  document,  on  paper  no  smaller 
than  8V2  X  11  inches  in  size,  with  text  no  less 
than  12-point  type  (8-point  for  the  chart  of 
federal  agencies),  in  bold  or  capital  letters  as 
indicated.  The  form  in  this  appendix 
prescribes  both  the  content  and  the  sequence 
of  items  in  the  required  summary.  A 
summary  may  accurately  reflect  changes  in 
numerical  items  that  change  over  time  (e.g., 
dollar  amounts,  or  phone  numbers  and 
addresses  of  federal  agencies),  and  remain  in 
compliance. 

BILUNG  CODE  6750-01 -M 


A  Sumniary  of  Your  Rights  Under  the  Fair  Credit  RqxNting  Act 

The  federal  Fair  Credit  Reporting  Act  (FCRA)  is  designed  to  promote  accuracy,  foimess, 
and  privacy  of  information  in  the  files  of  every  'consumer  reporting  agency'  (CRA).   Most 
CRAs  are  credit  bureaus  that  gather  and  sell  information  about  you  ~  such  as  if  you  pay 
your  bills  oa  time  or  have  filed  bankruptcy  -  to  creditors.  eaq>loyen,  landlords,  and  other 
businesses.   You  can  find  the  compkte  text  of  the  FCRA,  15  U.S.C.  }S1681-1681u.  at  the 
Federal  Trade  Commission's  wd>  site  (http://www.ftc.gov).  The  FCRA  gives  you  ^wcific 
rights,  as  outlined  below.   You  may  have  additional  rights  under  state  law.   You  may  contact 
a  sttte  or  local  caasaoDa  protecti(»i  agency  or  a  state  attorney  general  to  kam  those  ri^. 


Yon  mnit  be  toM  if  faifonnatloo  In  your  IDe  hai  bcoi  and  afriHt  job.  Anyone 
who  uses  information  from  a  CRA  to  take  actitn  against  you  -  such  as  denyii^  an 
application  for  credit,  insurance,  or  employment  -  must  teU  you,  and  give  you  the 
name,  address,  and  phmie  Dumber  of  the  CRA  that  provided  the  consumer  report. 

• 

You  can  find  out  what  is  in  your  fUe.   At  your  request,  a  CRA  must  give  you  the 
information  in  your  file,  and  a  list  of  everyone  who  has  requested  it  recently    There 
is  no  charge  for  the  report  if  a  person  has  taken  action  against  you  because  of  infor- 
mation supplied  by  the  CRA,  if  you  request  the  repon  within  60  days  of  receivmg 
notice  of  the  action.   You  also  are  eittitied  to  one  free  report  every  twelve  months 
upon  request  if  you  certify  that  (1)  you  are  unemployed  and  plan  to  seek  employment 
within  60  days,  (2)  you  are  on  welfare,  or  (3)  your  repon  is  inaccurate  due  to  fraud. 
Otherwise,  a  CRA  may  charge  you  up  to  eight  dollars. 

You  c^  dispute  inaccurate  infomuOion  with  the  CRA.   If  you  tell  a  CRA  that 
your  file  contains  inaccurate  information,  the  CRA  must  investigate  the  items  (usually 
within  30  days)  by  presenting  to  its  information  source  aU  relevant  evidence  you  sub- 
mit, unless  your  diqwte  is  frivolous.   The  source  must  review  your  evidence  and 
report  its  findings  to  the  CRA.   (The  source  also  must  advise  natioiud  CRAs  -  to 
which  it  has  provkled  the  data  ~  of  any  error.)  The  CRA  onist  give  yoc  a  written 
rqwrt  of  the  investigation,  and  a  copy  of  your  report  if  the  investigation  results  in  any 
change.   If  the  CRA's  investigation  does  not  resolve  the  dispute,  you  may  add  a  brief 
statement  to  your  file.  The  CRA  must  normally  inchide  a  summary  of  your  statement 
in  future  reports.   If  an  item  is  deleted  or  a  dispute  statement  is  filed,  you  may  ask 
diat  anyone  who  has  recentiy  received  your  report  be  ix)tified  of  the  change. 

Inaccurate  infonnatioo  must  be  corrected  or  ddeted.  A  CRA  must  remove  or  cor- 
rect iiMcairatr  or  unverified  information  from  its  files,  usually  witiiin  30  days  after  you 
dispute  it.  Howercr,  the  CRA  is  not  required  to  remove  accurate  data  fhm  your 
fDe  onlea  it  is  ootdirted  (as  deaoilwd  below)  or  cannot  lie  vcrtfled.  If  your  diqiute 
results  in  aiqr  diange  to  your  rqxHt,  die  CRA  cannot  reinsert  iitto  your  file  a  disputed 
item  unless  the  information  source  verifies  its  accuracy  and  completeness.  In  addition, 
the  CRA  must  give  you  a  written  notice  telling  you  it  has  reinserted  the  item.   The 
notice  must  include  the  name,  address  and  phone  camiber  of  the  information  source. 

You  can  dispirte  inaccurate  items  with  tiie  source  of  tlie  infonnatkn.  If  you  tell 
anyone  -  such  as  a  creditor  who  reports  to  a  CRA  -  that  you  di^nite  an  item,  they 
may  not  then  tepoti  die  information  to  a  CRA  without  inchiding  a  notice  of  your 
dilute.   In  addition,  once  you've  notified  die  source  of  the  error  in  writing,  it  may 
not  continue  to  repent  the  information  if  it  is,  in  fact,  an  error. 
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♦  Outdated  information  may  not  be  reported.   In  most  cases,  a  CRA  may  not  report 
negative  infonnation  that  is  more  than  seven  years  old;  ten  years  for  bankruptcies. 

♦  Access  to  your  fDe  b  limited.  A  CRA  may  provide  information  about  you  only  to 
peopk  with  a  need  recognized  by  the  FCRA  -  usually  to  consider  an  application  with 
a  creditor,  insurer,  employer,  landlord,  or  other  business. 

♦  Your  consent  is  required  for  reports  that  are  proyided  to  employers,  or  rqMMts 
that  contain  medical  information.  A  CRA  may  not  give  out  information  about  you 
to  your  employer,  or  prospective  employer,  without  your  written  consent.   A  CRA 
may  not  report  medical  mformauon  about  you  to  creditors,  insurers,  or  en^}loyers 
without  your  permission. 

♦  You  may  choose  to  exclude  your  name  from  CRA  lists  for  unsoiidted  credit  and 
insurance  offo^.   Creditors  and„msurers  may  use  file  information  as  the  basis  for 
sending  you  unsolicited  offers  of  credit  or  insurance.   Such  offers  must  include  a  toll- 
free  phone  number  for  you  to  call  if  you  want  your  name  and  address  removed  from 
future  lists    If  you  call,  you  must  be  kept  orf  the  lists  for  two  years.    If  you  request, 
complete,  and  return  the  CRA  form  provided  for  this  purpose,  you  must  be  taken  off 
the  lists  mdefimtely. 

♦  You  may  seek  damages  from  violators.   If  a  CRA,  a  user  or  (in  some  cases)  a  pro- 
vider of  CRA  data,  violates  the  FCRA,  you  may  sue  them  in  state  or  federal  court. 

The  FCRA  gives  several  different  federal  agencies  authority  to  enforce  the  FCRA: 


FOR  QUESTIONS  OR  CONCERNS  REGARDING: 

PLEASE  COKTACT: 

CRAi.  crtdiion  lod  ochen  not  luted  beiow 

Federal  Trade  CommtssioD 
Consumer  Response  Center  -  FCRA 
Washintwn.  DC   20580  •  202-326-3761 

NaoonaJ  buiki.  federal  bnuiches/agencieiof  foreifo  bantu 

{word  •Ntnontl'  or  uuotlj  "N  A.'  appear  in  or  after  banks  name) 

Office  of  (he  Comptroller  of  die  Currency 
Compliance  Manafemeni.  Mail  Stop  6^6 
Washmfton.  DC   20219  •  800-613-6743 

Federal  Rrierve  Systeoi  member  banks  (except  oaoooal  banks,  and  federal 
bnndiei/aceacies  of  foreign  banks) 

Federal  Reserve  Board 

Washii«iMi.  DC  205S1  •  707 -452-3693 

Savings  asaociaboM  awl  federally  dunerad  tavinfs  banks 

(word  'Federal"  or  coiQals  'FSB'  appear  m  fodenJ  auonioon  s  name) 

Office  of  Thrift  Supervision 

Cotttumer  Piugiains 

Wariiii«m,  DC  20SS2  •  80O«t2-6929 

Federal  credit  unioBs 

(wofds  'Federal  Citdu  Unioo'  appear  m  mstnuooo't  tame) 

Natioinl  Credit  Union  Admiiusttaiwo 

1775  Duke  Street 

AkuiHlfw.  VA  22314  •  703-518-6360 

Saie-chanered  banks  itaat  are  dm  memben  of  die  PcderaJ  Reserve  System 

Federal  Deposit  Insutuice  Corponaon 
Divisiofi  of  CocBiilianBe  *  Coawmer  Afhin 
Washi^loa.DC  20429  *  800-934-FDIC 

Au.  surface,  or  rail  comntoo  camen  regulated  by  fonner  Chrd  AerooMiQcs 
Board  or  Imersaie  Commerce  Comrmssioa 

Deputneix  of  TranspofWion 
Office  of  FiiHDcial  Manigeiiieat 
Wasliii«ioa.  DC  20590*202-166-1306 

Acnvnes  nibject  k>  dte  PKken  and  Sndryards  Act.  1921 

Depunneat  (rf  Achcttiaue 

Office  of  Depoty  Admiaistnior  -  GIPSA 

Washii«mL.DC  70910  •  202-720-7051 
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Appendix  B  to  Part  601  -  Prescribed  Notice  of  Furnisher  Responsibilities 

This  appendix  prescribes  the  content  of  the  required  notice. 


NOTICES  TO  FURNISHERS  OF  INFORMATION: 
OBUGATIONS  OF  FURNISHERS  UNDER  THE  FCRA 

The  federal  Fair  Credit  Rqwtting  Act  (FCRA),  as  amended,  imposes  re^>onsibilities  on  all 
persons  who  furnish  information  to  OMisumer  reporting  agencies  (CRAs).  These  reqxHisibilities  are 
found  in  Section  623  of  the  FCRA.   State  law  may  impose  additional  requirements.   All  furnishers 
of  infonnation  to  CRAs  should  become  familiar  with  the  law  and  may  want  to  consuh  with  their 
counsel  to  ensure  Oat  diey  are  in  compliance.  The  FCRA.  IS  U.S.C.  §§1681-1681u,  is  set  forth 
in  fiill  at  die  Federal  Trade  Commissicm's  Internet  web  site  iht^://www.ftc.gov).  Section  623 
imposes  the  following  duties: 

General  Prohibition  on  R^p^rttny  iTiar""'*''  ^"^"rmatiftr- 

The  FCRA  prohibits  information  furnishers  from  providing  information  to  a  consumer 
reporting  agency  (CRA)  that  they  know  (or  consciously  avoid  knowing)  is  inaccurate    However, 
the  furnisher  is  not  subject  to  this  general  prohibition  if  it  clearly  and  conspicuously  specifies  an 
address  to  which  consumers  may  write  to  notify  the  furnisher  that  certain  information  is  inaccurate. 
Sections  623(a)  (1)  (A)  and  (a)  (1)  (C) 

Duty  to  Correct  and  Update  Information: 

If  at  any  time  a  person  who  regularly  and  in  the  ordinary  course  of  business  furnishes 
information  to  one  or  more  CRAs  determines  that  the  information  provided  is  not  complete  or 
accurate,  the  furnisher  must  provide  complete  and  accurate  information  to  the  CRA.    In  addition, 
the  fiimisher  must  notify  all  CRAs  that  received  the  information  of  an;        -ections,  and  must 
thereafter  report  only  the  complete  and  accurate  information.   Seaion  6*.^  ,u)  (2) 

Ptftitt  Aftg  Nqtftt  9f  Pigpytt  from  Conwmcr: 

If  a  consumer  notifies  a  ftirnisher,  at  an  address  specified  by  the  furnisher  for  such  notices, 
that  specific  information  is  inaccurate,  and  the  information  is  in  fact  inaccurate,  the  furnisher  must 
thereafter  report  the  correct  information  to  CRAs.   Section  623(a)(1)(B) 

If  a  consumer  notifies  a  furnisher  that  the  consumer  disputes  the  completeness  or  accuracy 
of  any  information  reported  by  the  furnisher,  the  fiimisher  may  not  subsequently  rq)ort  that 
information  to  a  CRA  without  providing  notice  of  the  dilute.   Section  623(a)(3) 

Duties  After  Nodce  of  DisDutc  from  Consumer  Reporting  Ayencv: 

If  a  CRA  notifies  a  fiimisher  that  a  consumer  di^Hites  the  ccHnpleteoess  or  accuracy  of 
information  provided  by  the  furnisher,  the  furnisher  has  a  duty  to  follow  certain  procedures    The 
furnisher  must: 

•  Conduct  an  investigation  and  review  all  relevaiu  information  provided  by  the  CRA, 
inchiding  information  given  to  the  CRA  by  the  consumer.   Sections  623(b)(1)(A)  and  (b)(1)(B) 
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•  Report  the  results  to  the  CRA.  and.  if  the  investigation  establishes  that  the  information 
was.  in  fact,  incomplete  or  inaccurate,  rep^^n  the  results  to  all  CRAs  to  which  the  furnisher 
provided  the  information  that  compile  and  mamiam  files  on  a  nationwide  basis.    Sections 
623(b)(1)(C)  and  (b)(1)(D)' 

•  Complete  the  above  within  30  days  from  the  date  the  CRA  receives  the  dispute  (or  45 
days,  if  the  consumer  later  provides  relevant  additional  information  to  the  CRA).  Section  623(b)(2) 

Duty  to  Report  Voluiiterv  Closing  of  Credit  Accounts: 

If  a  consumer  vohmlariJy  closes  a  credit  accouiu,  any  person  who  regularly  and  in  the 
ordinary  course  of  business  furnishes  mformation  to  one  or  more  CRAs  must  report  this  fact  when 
it  provides  information  to  CRAs  for  the  time  penod  in  which  the  account  was  closed.   Section 
623(a)(4) 

Duty  to  Report  Dates  of  DeiinQuendes; 

If  a  furnisher  reports  information  concerning  a  delinquent  account  placed  for  collection, 
charged  to  profit  or  loss,  or  subject  to  any  similar  action,  the  furnisher  must,  within  90  days  after 
reporting  the  information,  provide  the  CRA  with  the  mondi  and  the  year  of  the  commencement  of 
the  delinquency  that  immediately  preceded  the  action,  so  that  the  agency  will  know  how  long  to 
keep  the  information  m  the  consumer's  file.   Section  623(a)(5) 
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Appendix  C  to  Part  601  -  Prescribed  Notice  of  User  Responsibilities 

This  appendix  prescribes  the  content  of  the  required  notice. 


NOTICE  TO  USERS  OF  CONSUMER  REPORTS: 
OBUGATIONS  OF  USERS  UNDER  THE  FCRA 

The  federal  Fair  Credit  Reporting  Act  (FCRA)  requires  that  this  notice  be  provided  to 
infonn  users  of  ccmsumer  r^)orts  of  dieir  legal  (^ligations.   State  law  may  impose  additional 
requirements.   This  first  section  of  this  summary  sets  foitii  the  responsibilities  imposed  by 
the  FCRA  on  all  users  of  consumer  reports.   The  subsequent  sections  discuss  the  duties  of 
users  of  reports  that  contain  specific  types  of  information,  or  that  are  used  for  certain 
purposes,  and  the  legal  consequences  of  violations.   The  FCRA,  15  U.S.C.  §§1681-1681u,  is 
set  fortii  in  full  at  the  Federal  Trade  Commission's  Internet  web  site  ifa^://www.ftc.gov) 

L   OBLIGATIONS  OF  ALL  USERS  OF  CONSUMER  REPORTS 

A.   IJmts  MiMt  HavP  a  P^>nyii,yibl€  Purpose 

Congress  has  limited  the  use  of  consumer  reports  to  protect  consumers'  privacy.    All 
users  must  have  a  permissible  purpose  uiKler  the  FCRA  to  obtain  a  consumer  report    Section 
604  of  the  FCRA  contains  a  list  of  the  permissible  purposes  under  the  law.    These  are: 

•  As  ordered  by  a  court  or  a  federal  grand  jury  subpoena.    Section  604(a)(1) 

•  As  instructed  by  the  consumer  in  writing.   Section  604(a)(2) 

•  For  the  extension  of  credit  as, a  result  of  an  application  fnxn  a  consumer,  or  the 
review  or  collection  of  a  consumer's  account.   Section  604(a)(3)(A) 

•  For  employment  purposes,  iiK:luding  hiring  and  promotion  decisions,  where  the 
consumer  has  given  written  permission.   Sections  604(a)(3)(B)  and  604(b) 

•  For  the  underwriting  of  insurance  as  a  result  of  an  application  from  a  consun^r. 
Seaion  604(a)  (3)  (Q 

•  When  there  is  a  legitimate  business  need,  in  connection  with  a  business  transaction 
diat  is  initiated  by  the  consumer.   Section  604(a)  (3)  (F)(i) 

•  To  review  a  consumer's  account  to  determine  whether  the  consumer  continues  to 
meet  the  terms  of  the  account.   Section  604(a)  (3)  (F)(ii) 

•  To  determine  a  consumer's  eligibility  for  a  license  or  other  benefit  granted  by  a 
govemn^ntal  instrimientality  required  by  law  to  consider  an  applicant's  financial 
responsibility  or  status.   Section  604(a)(3)(D) 
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•  For  use  by  a  potential  investor  or  servicer,  or  current  insurer,  in  a  valuation  or 
assessment  of  the  credit  or  prepayment  risks  associated  with  an  existing  credit  obligation. 
Section  604(a)(3)(E) 

•  For  use  by  state  and  local  officials  in  connection  with  the  determination  of  child 
support  payments,  or  modifications  and  enforcement  thereof.   Sections  604(a)(4)  and 

604(a)(5) 

In  addition,  creditors  and  insurers  may  obtain  certain  consumer  report  information  for 
the  purpose  of  making  unsolicited  offers  of  credit  or  insurance.  The  particular  obligations  of 
users  of  this  "prcscrecned"  information  are  described  in  Section  V  below. 

B.  Users  Must  Proride  Certilicatiops 

Section  604(f)  of  the  FCRA  prohibits  any  person  from  obtaining  a  consumer  report 
from  a  consumer  reporting  agency  (CRA)  unless  the  person  has  certified  to  the  CRA  (by  a 
general  or  specific  certification,  as  appropriate)  the  permissible  purpose(s)  for  which  the 
repon  IS  being  obtained  and  certifies  that  the  report  will  not  be  used  for  any  other  purpose. 

C.  Users  Must  Notify  Consumers  When  Adverse  Actions  Are  Taken 

The  term  "adverse  action"  is  defined  very  broadly  by  Section  603  of  the  FCRA. 
"Adverse  actions"  include  all  business,  credit,  and  employment  actions  affecting  consumers 
that  can  be  considered  to  have  a  negative  impact  -  such  as  unfavorably  changing  credit  or 
contract  terms  or  conditions,  denymg  or  canceling  credit  or  insurance,  offering  credit  on  less 
favorable  terms  than  requested,  or  denying  employment  or  promotion.  • 

1.   Adverse  Actions  Based  on  Information  Obtained  From  a  CRA 

If  a  user  takes  any  type  of  adverse  action  that  is  based  at  least  in  part  on  information 
contained  in  a  consumer  report,  the  user  is  required  by  Section  615(a)  of  the  FCRA  to  notify 
the  consumer    The  notification  may  be  done  in  writing,  orally,  or  by  electronic  means.   It 
must  include  the  following: 

•  The  name,  address,  and  telephone  number  of  the  CRA  (including  a  toll-free 
telephone  number,  if  it  is  a  nationwide  CRA)  that  provided  the  report. 

•  A  statement  that  the  CRA  did  not  make  the  adverse  decision  and  is  not  able  to 
explain  why  the  decision  was  made. 

•  A  statement  setting  forth  the  consumer's  right  to  obtain  a  free  disclosure  of  the 
consumer's  file  from  the  CRA  if  the  consumer  requests  the  report  within  60  days. 
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•  A  statement  setting  forth  the  consumer's  right  to  dispute  directly  with  the  CRA  the 
accuracy  or  con^leteness  of  any  information  provided  by  the  CRA. 

2.  Adrerse  Actkms  Based  od  Information  Obtained  From  Third  Parties  Who  Are 
Not  Consumer  Repenting  Agoides 

If  a  person  denies  (or  increases  the  charge  for)  credit  for  personal,  family,  or  house- 
hold purposes  based  either  wholly  or  partly  upon  information  from  a  person  other  than  a 
CRA,  and  the  infoiniation  is  the  type  of  consumer  information  covered  by  the  FCRA, 
Section  61S(bKl)  of  die  FCRA  requires  diat  the  user  glearly  and  accurately  disclose  to  the 
consumer  his  or  her  right  to  obtain  disclosure  of  the  nature  of  die  information  diat  was  relied 
upon  by  making  a  written  request  within  60  days  of  notification.   The  user  must  provide  the 
disclosure  within  a  reasonable  period  of  time  following  the  consumer's  written  request. 

3.  Adverse  Acti<Mis  Based  oo  Information  Obtained  From  Affiliates 

If  a  person  takes  an  adverse  action  involving  insurance,  employment,  or  a  credit 
transaction  initiated  by  the  consumer,  based  on  information  of  the  type  covered  by  the 
FCRA,  and  this  information  was  obtained  from  an  entity  affiliated  with  the  user  of  the 
information  by  common  ownership  or  control,  Section  615(b)(2)  requires  the  user  to  notify 
the  consumer  of  the  adverse  action.   The  notification  must  inform  the  consumer  that  he  or 
she  may  obtain  a  disclosure  of  the  nature  of  the  information  relied  upon  by  maldng  a  written 
request  within  60  days  of  receiving  the  adverse  action  notice.   If  the  consumer  makes  such  a 
request,  the  user  must  disclose  the  nature  of  the  information  not  later  than  30  days  after 
receiving  the  request.   (Information  that  is  obtained  directly  from  an  affiliated  entity  relating 
solely  to  its  transactions  or  experiences  with  the  consumer,  and  infonnation  from  a  consumer 
report  obtained  from  an  affiliate  are  not  covered  by  Section  615(bK2).) 

n.   OBLIGATIONS  OF  USERS  WHEN  CONSUMER  REPORTS  ARE 
OBTAINED  FOR  EMPLOYMENT  PURPOSES 

If  information  from  a  CRA  is  used  for  employment  purposes,  the  user  has  specific 
duties,  which  are  set  forth  in  Section  604(b)  of  the  FCRA.   The  user  must: 

•  Make  a  clear  and  con^icuous  written  disclosure  to  the  consumer  before  the  repon 
is  obtained,  in  a  document  that  consists  solely  of  the  disclosure,  that  a  consumer  report  may 
be  obtained. 


•  Obtain  prior  written  autiiorization  from  the  consumer. 

•  Certify  to  the  CRA  that  the  above  steps  have  been  followed,  that  the  infonnation 
being  obtained  will  not  be  used  in  violation  of  any  federal  or  state  equal  opportunity  law  or 
regulation,  and  that,  if  any  adverse  action  is  to  be  taken  based  on  the  consumer  repon,  a 
copy  of  the  report  and  a  summary  of  the  consumer's  rights  will  be  provided  to  the  consumer. 
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•  Before  taking  an  adverse  acuon.  provide  a  copy  of  the  report  to  the  consumer  as 
well  as  the  summary  of  the  consumer's  rights.    (The  user  should  receive  this  summary  from 
the  CRA.  because  Section  604(b)(1)(B)  of  the  FCRA  requires  CRAs  to  provide  a  copy  of  the 
summary  with  each  consumer  report  obtained  for  employment  purposes.) 

in.    OBLIGATIONS  OF  USERS  OF  INVESTIGATIVE  CONSUMER  REPORTS 

Investigative  consimier  reports  are  a  special  type  of  consumer  report  in  which 
information  about  a  consumer's  character,  general  reputation,  personal  characteristics,  and 
mode  of  living  is  obtained  through  pergonal  interviews.   Consumers  who  are  the  subjects  of 
such  reports  are  given  special  rights  under  the  FCRA    If  a  user  intends  to  obtain  an 
investigative  consumer  report,  Section  606  of  the  FCRA  requires  the  following: 

•  The  user  must  disclose  to  the  consumer  that  an  investigative  consumer  report  may 
be  obtained.   This  must  be  done  in  a  written  disclosure  that  is  mailed,  or  otherwise 
delivered,  to  the  consumer  not  later  than  three  days  after  the  date  on  which  the  report  was 
first  requested.    The  disclosure  must  include  a  statement  informing  the  consumer  of  his  or 
her  right  to  request  additional  disclosures  of  the  nature  and  scope  of  the  investigation  as 
described  below,  and  must  include  the  summary  of  consumer  rights  required  by  Section  609 
of  the  FCRA.    (The  user  should  be  able  to  obtain  a  copy  of  the  notice  of  consumer  rights 
from  the  CRA  that  provided  the  consumer  report.) 

•  The.  user  must  certify  to  the  CRA  that  the  disclosures  set  forth  above  have  been 
made  and  that  the  user  will  make  the  disclosure  descnbed  below. 

•  Upon  the  written  request  of  a  consumer  made  within  a  reasonable  period  of  time 
after  the  disclosures  required  above,  the  user  must  make  a  complete  disclosure  of  the  namre 
and  scope  of  the  investigation  that  was  requested.    This  must  be  made  in  a  written  statement 
that  is  mailed,  or  otherwise  delivered,  to  the  consumer  no  later  than  five  days  after  the  dale 
on  which  the  request  was  received  from  the  consumer  or  the  report  was  first  requested, 
whichever  is  later  m  time. 

rv.   OBLIGATIONS  OF  USERS  OF  CONSUMER  REPORTS  CONTAINING 
MEDICAL  INFORMATION 

Section  604(g)  of  the  FCRA  prohibits  consumer  reporting  agencies  from  providing 
consumer  reports  that  contain  medical  information  for  employment  purposes,  or  in 
connection  with  credit  or  insurance  transactions,  without  the  specific  prior  consent  of  the 
consumer  who  is  the  subject  of  the  rcpon     In  the  case  of  medical  information  being  sought 
for  employment  purposes,  the  consumer  must  explicitly  consent  to  the  release  of  the  medical 
information  in  addition  to  authorizing  the  obtaining  of  a  consumer  report  generally. 
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V.  OBUGATIONS  OF  USERS  OF  "PRESCREENED"  LISTS 

The  FCRA  permits  creditt»s  and  insurers  to  obtain  limited  consumer  report 
information  for  use  in  connection  with  unsolicited  offers  of  credit  or  insurance  under  certain 
circumstances.   Sections  603(1).  604(c),  604(e).  and  615(d)  This  practice  is  known  as 
"prescrecning"  and  typically  involves  obtaining  a  list  of  consumers  from  a  CRA  who  meet 
certain  preestablished  criteria.   If  any  person  intends  to  use  prescreened  lists,  that  person 
must  (1)  befcHe  the  offer  is  made,  establish  tbt  criteria  that  will  be  relied  upon  to  make  the 
offer  and  to  grant  credit  or  insurance,  and  (2)  maintain  such  criteria  (»  file  fcM-  a  three-year 
period  beginning  on  tbe  date  an  which  the  offer  is  made  to  each  consumer.   In  additicHi,  any 
user  must  inovide  widi  each  written  solicitation  a  clear  and  con^icuous  statement  that: 

•  Information  contained  in  a  consumer's  CRA  file  was  used  in  connection  with  the 
transaction. 

•  The  consumer  received  the  offer  because  he  or  she  satisfied  the  criteria  for  credit 
worthiness  or  insurability  used  to  screen  for  the  offer. 

•  Credit  or  insurance  may  not  be  extended  if,  after  the  consumer  responds,  it  is 
determined  that  the  consumer  does  not  meet  the  criteria  used  for  screening  or  any  applicable 
criteria  bearing  on  credit  worthiness  or  insurability,  or  the  consumer  does  not  furnish 
required  collateral. 

•  The.  consumer  may  prohibit  the  use  of  information  in  his  or  her  file  in  connection 
with  future  prescreened  offers  of  credit  or  insurance  by  contacting  the  notification  system 
established  by  the  CRA  that  provided  the  report.   This  statement  must  include  the  address 
and  toll-free  telephone  number  of  the  appropriate  iK>tification  system. 

VI.  OBLIGATIONS  OF  RESELLERS 

Section  607(e)  of  the  FCRA  requires  any  person  who  obtains  a  consumer  report  for 
resale  to  take  the  following  steps: 

•  Disclose  the  identity  of  the  end-user  to  the  source  CRA. 

•  Identify  to  the  source  CRA  each  permissible  purpose  for  which  the  repon  will  be 
furnished  to  the  end-user. 


•  Establish  and  follow  reasonable  procedures  to  ensure  that  reports  are  resold  only 
for  permissible  purposes,  inchiding  procedures  to  obtain:  (1)  the  identity  of  all  end-users; 

(2)  certifications  from  all  users  of  each  purpose  for  which  reports  will  be  used;  and 

(3)  certifications  that  reports  will  not  be  used  for  any  purpose  other  than  the  purpose(s) 
specified  to  the  reseller.   Resellers  must  make  reasonable  efforts  to  verify  this  information 
before  selling  the  report. 


Vn.    LIABILrTY  FOR  VIOLATTONS  OF  THE  FCRA 

Failure  to  comply  with  the  FCRA  can  result  m  state  or  federal  enforcement  actions, 
as  well  as  private  lawsuits.   Sections  616,  617,  and  621.    In  addition,  any  person  who 
knowingly  and  willfully  obtains  a  consumer  report  under  false  pretenses  may  face  criminal 
prosecution.    Section  619 


Bv  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary 
[FR  [)oc.  97-17004  Filed  6-30-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  685 
RIN  1840-AC43 

William  D.  Ford  Federal  Direct  Loan 
Program 

agency:  Department  of  Education. 
ACTION:  Final  regulations. 

SUMMARY:  These  regulations  contain 
revised  income  percentage  factors  for 
the  income  contingent  repayment  plan, 
a  repayment  plan  available  in  the 
William  D.  Ford  Federal  Direct  Loan 
(Direct  Loan)  Program.  In  addition, 
these  regulations  contain  updated 
sample  income  contingent  repayment 
amounts  for  single  and  married  or  head- 
of-household  borrowers  at  various 
income  and  debt  levels. 
EFFECTIVE  DATE:  These  regulations  take 
effect  July  1.  1997, 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rachel  Edelstein,  Program  Specialist, 
Direct  Loan  Policy.  Policy  Development 
Division.  U.S.  Department  of  Education, 
Room  3053.  ROB-3,  600  Independence 
Avenue,  SW,  Washington.  D.C.  20202- 
5400.  Telephone:  (202)  708-8242. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  The 
regulations  are  amended  to  revise  the 
income  percentage  factors  and  sample 
repayment  amount  information  in  final 
regulations  in  Appendix  A  to  34  CFR 
Part  685,  published  on  June  19, 1996  (61 
FR  31358). 

The  Secretary  has  revised  the  table  in 
the  appendix  showing  income 
percentage  factors  to  reflect  changes 
based  on  inflation.  The  revised  table 
was  developed  by  changing  the  dollar 
amounts  shown  by  a  percentage  equal  to 
the  estimated  percentage  changes  in  the 
Consumer  Price  Index  for  all  Urban 
Consumers  from  December  1996  to 
December  1997.  In  addition,  the 
examples  of  the  calculation  of  monthly 
repayment  amounts  and  the  charts 
showing  sample  repayment  amounts 
have  been  amended  to  reflect  the 
updated  income  percentage  factors. 

Under  the  updated  income  percentage 
factors,  at  any  given  income,  borrowers' 
payments  will  be  slightly  lower  than 
under  the  income  percentage  factors 
published  in  the  June  19,  1996 
regulations.  These  updated  income 
percentage  factors  more  accurately 
reflect  a  borrower's  current  ability  to 
repay  than  those  previously  published 


because  these  £actors  are  based  on  more 
recent  data. 

Waiver  of  Proposed  Rulemaking 

In  accordance  with  section  437  of  the 
General  Education  Provisions  Act,  20 
U.S.C.  1232,  and  the  Administrative 
Procedure  Act.  5  U.S.C.  553.  it  is  the 
practice  of  the  Secretary  to  offer 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations. 
However,  the  changes  in  this  document 
do  not  establish  any  new  rules  but 
simply  update  the  income  percentage 
factors  used  in  the  income  contingent 
repayment  plan,  as  required  under  34 
CFR  685.209(a)(8),  and  revise  sample 
repayment  information  accordingly. 
Therefore,  the  Secretary  has  determined 
that  publication  of  a  proposed  rule  is 
unnecessary  and  contrary  to  the  public 
interest  under  5  U.S.C.  553(b)(B).  For 
the  same  reasons,  the  Secretary  waives 
the  30-day  delayed  effective  date  under 
5  U.S.C.  553(d). 

Paperwork  Reduction  Act  of  1995 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Regulatory  Flexibility  Act  Certification 

The  Secretary  certifies  that  these 
regulations  will  not  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The 
regulations  will  affect  borrowers  who 
are  in  repayment  and  will  not  affect 
institutions  participating  in  the  Direct 
Loan  Program.  The  Regulatory 
Flexibility  Act  does  not  include 
individuals  in  its  definition  of  "small 
entities".  Thus,  the  changes  will  not 
have  a  significant  economic  impact  on 
any  small  entities  under  the  Regulatory 
Flexibility  Act. 

Assessment  of  Educational  Impact 

The  Secretary  has  determined  that  the 
regulations  in  this  document  would  not 
require  transmission  of  information  that 
is  being  gathered  by  or  is  available  from 
any  other  agency  or  authority  of  the 
United  States. 

List  of  Sub|ects  in  34  CFR  Part  685 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid,  Vocational 
education. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.268  William  D.  Ford  Federal 
Direct  Loan  Program) 


Dated:  June  25, 1997. 
Richard  W.  Riley, 

Secretary  of  Education 

The  Secretary  amends  Part  685  of  title 
34  of  the  Code  of  Federal  Regulations  as 
follows: 

PART  685— WILLIAM  D.  FORD 
FEDERAL  DIRECT  LOAN  PROGRAM 

1.  The  authority  citation  for  part  685 
continues  to  read  as  follows: 

Authority;  20  U.S.C.  1087a  et  seq.,  unless 
otherwise  noted. 

2.  Appendix  A  to  part  685  is  revised 
to  read  as  follows: 

Appendix  A  to  part  685 — Income 
Contingent  Repayment 

Examples  of  the  Calculation  of  Monthly 
Repayment  Amounts 

Example  1.  A  single  borrower  with  $12,500 
of  Direct  Loans.  8.25  percent  interest  rate, 
and  an  adjusted  gross  income  (AGI)  of 
$22,791. 

Step  1:  Determine  annual  payments  based 
on  what  the  borrower  would  pay  over  12 
years  using  standard  amortization.  To  do 
this,  multiply  the  principal  balance  by  the 
constant  multiplier  for  8.25  percent  interest 
(0.1315452).  The  constant  multiplier  is  a 
factor  used  to  calculate  amortized  payments 
at  a  given  interest  rate  over  a  fixed  period  of 
time.  (See  the  constant  multiplier  chart 
below  to  determine  the  constant  multiplier 
you  should  use  for  the  interest  rate  on  the 
loan.  If  the  exact  interest  rate  is  not  listed, 
use  the  next  highest  for  estimation  purposes.) 

■  0.1315452x12.500=1,644.315 

Step  2:  Multiply  the  result  by  the  income 
percentage  factor  shown  in  the  income 
percentage  factor  table  that  corresponds  to 
the  borrower's  income  (if  the  income  is  not 
listed,  you  can  calculate  the  applicable 
income  percentage  factor  by  following  the 
instructions  under  the  interpolation  heading 
below): 

■  80.33%  (0.8033)xl.644. 315=1,320.8782 
Step  3:  Determine  20  percent  of 

discretionary  income.  For  a  single  borrower, 
subtract  the  poverty  level  for  a  family  of  one. 
as  published  in  the  Federal  Register  on 
March  10,  1997  (62  FR  10856).  from  the 
borrower's  income  and  multiply  the  result  by 
20%; 

■  $22,791— S7,890=$14.901 

■  $14,901x0.20=52.980.20 

Step  4:  Compare  the  amount  from  step  2 
with  the  amount  from  step  3.  The  lower  of 
the  two  will  be  the  borrower's  aimual 
payment  amount.  This  borrower  will  be 
paying  the  amount  calculated  under  step  2. 
To  determine  the  monthly  repayment 
amount,  divide  the  annual  amount  by  12. 

■  l,320.8782-i-12=$110.07 

Example  2.  Married  borrowers  repaying 
jointly  under  the  income  contingent 
repayment  plan  with  a  combined  AGI  of 
$28,627,  The  husband  has  a  Direct  I^an 
balance  of  $5,000,  and  the  wife  has  a  Direct 
Loan  balance  of  $15,000.  The  interest  rate  is 
8.25  percent.  This  couple  has  no  children. 
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Step  1:  Add  the  Direct  Loan  balances  of  the 
husband  and  wife  together  to  determine  the 
aggregate  loan  balance. 

■  S5,000+$15.000=$20,000 

Step  2  Determine  the  annual  payments 
based  on  what  the  couple  would  pay  over  12 
years  using  standard  amortization.  To  do 
this,  multiply  the  aggregate  principal  balance 
by  the  constant  multiplier  for  8.25  percent 
interest  (0.1315452).  (See  the  constant 
multiplier  chart  to  determine  the  constant 
multiplier  you  should  use  for  the  interest  rate 
on  the  loan.  If  the  exact  interest  rate  is  not 
listed,  choose  the  next  highest  rate  for 
estimation  purposes.) 

■  0.1315452x20,000=2,630.904 

Step  3  Multiply  the  result  by  the  income 
percentage  factor  shown  in  the  income 
percentage  factor  table  that  corresponds  to 
the  couple's  income  (if  the  income  is  not 
listed,  you  can  calculate  the  applicable 
income  percentage  factor  by  following  the 
instructions  under  the  interpolation  heading 
below): 

■  87.61%  (0.876l)x2,630.904=2,3G4.9350 
Step  4  Determine  20  percent  of  the 

couple's  discretionary  income.  To  do  this. 


subtract  the  HHS  poverty  level  for  a  family 
of  2,  as  published  in  the  Federal  Register  on 
March  10,  1997  (62  FR  10856).  from  the 
couple's  income  and  multiply  the  result  by 
20  percent: 

■  $28,627— S10.610=$18,017 

■  $18,017x0. 20=$3.603. 40 

Step  5  Compare  the  amount  from  step  3 
with  the  amount  from  step  4.  The  lower  of 
the  two  will  be  the  annual  payment  amount. 
The  married  borrowers  will  be  paying  the 
amount  calculated  under  step  3.  To 
determine  the  monlhlv  repayment  amount, 
divide  the  annual  amount  by  12. 

■  2,304. 9350-i-12=$192.08 
Interpolation:  If  your  income  does  not 

appear  on  the  income  percentage  factor  table, 
you  will  have  to  calculate  the  income 
percentage  factor  through  interpolation.  For 
example,  assume  you  are  single  and  your 
income  is  $26,000.  To  interpolate,  you  must 
first  find  the  interval  between  the  closest 
income  listed  that  is  less  than  $26,000  and 
the  closest  income  listed  that  is  greater  than 
$26,000  (for  this  discussion,  we'll  call  the 
result  "the  income  interval"): 

■  $28,627— $22, 791=$5,836 


Next,  find  the  interval  t>etween  the  two 
income  percentage  bctors  that  are  given  for 
these  incomes  (for  this  discussion,  we'll  call 
the  result,  the  "income  percentage  factor 
interval"): 

■  88.77— «0.33=8.44 

Subtract  the  income  shown  on  the  chart  that 
is  immediately  less  than  $26,000  from 
$26,000: 

■  $26,000-$22,791=$3,209 

Divide  the  result  by  the  number  representing 

the  income  inter\'al: 

■  $3.209-i-$5.836=0.5499 

Multiply  the  result  by  the  income  percentage 

factor  inter\'al: 

■  0.5499x8.44=4.64 

Add  the  result  to  the  lower  income 
{jercentage  factor  used  to  calculate  the 
income  percentage  factor  interval  for  $26,000 
in  income: 

■  4.64+80.33=84.97% 

The  result  is  the  income  percentage  factor 
that  will  be  used  to  calculate  the  monthly 
repayment  amount  under  the  income 
contingent  repayment  plan. 
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Income  Percentage  Factors 

(Based  on  Annual  income) 

Married  and  Head  of  Household 


a 

Income 

%  Factor 

Income 

%  Factor 

7,483 

55.00% 

7,483 

50.52% 

10,297 

57.79% 

11,808 

56.68% 

13,249 

60.57% 

14,073 

59.56% 

16,270 

66.23% 

18,397 

67.79% 

19,154 

71.89% 

22,791 

76.22% 

22,791 

80.33% 

28.627 

87.61% 

28,627 

88.77% 

35.903 

100.00% 

35,903 

100.00% 

43,180 

100.00% 

43,180 

100.00% 

54,096 

109.40% 

51.898 

111.80% 

72,287 

125.00% 

66,453 

123.50% 

97,756 

140.60% 

94,118 

141.20% 

136.716 

150.00% 

107,916 

150.00% 

223.403 

200.00% 

192.217 

200.00% 

CONSTANT  MULTIPLIER  CHART  FOR  12.YEAR  AMOR1 

riZATlON 

tmmtnatt 

700% 

72S% 

7  43% 

750% 

7  75% 

S00% 

«2S% 

S.38% 

aso% 

8  75% 

•  00% 

Annual  Conatam  UuMpiiar 

0  1234054 

0  1250112 

0  126174 

012«e2T8 

0  128254« 

0  129894 

01315452 

0.132406 

0.1332073 

0.13488 

01366636 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[BPD-88»-NCl 
RIN  093&-AH88 

Medicare  Program;  Schedule  of  Limits 
on  Home  Health  Agency  Costs  Per 
Visit  for  Cost  Reporting  Periods 
Beginning  on  or  After  July  1, 1997 

agency:  Health  Care  Financing 
Administration  (HCFA),  HHS. 
ACnON:  Notice  with  comment  Period. 

SUMMARY:  This  notice  sets  forth  a 
revised  schedule  of  limits  on  home 
health  agency  costs  that  may  be  paid 
under  the  Medicare  program  for  cost 
reporting  periods  begiiming  on  or  after 
July  1,  1997.  These  limits  replace  the 
per  visit  limits  that  were  set  forth  in  our 
July  1. 1996  notice  with  comment 
period  (61  FR  34344).  This  notice  also 
responds  to  comments  on  the  July  1, 
1996  notice. 

DATES:  Effective  Date:  The  schedule  of 
hmits  is  effective  for  cost  reporting 
periods  beginning  on  or  after  July  1, 
1997 

Comment  Period:  Written  comments 
will  be  considered  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  no  later  than  5  p.m.  on 
September  2,  1997. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address:  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services, 
Attention:  BPE)-889-NC,  P.O.  Box  7517, 
Baltimore,  Maryland  21207-0517. 

If  you  prefer,  you  may  deliver  your 
written  comments  (one  original  and 
three  copies)  to  one  of  the  following 
addresses: 
Room  309-G.  Hubert  H.  Humphrey 

Building,  00  Independence  Avenue, 

SW,  Washington.  D.C.  20201,  or 
Room  C5-09-26,  Central  Building  7500 

Security  Boulevard  Baltimore, 

Maryland  21244-1850. 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  BPD-889-NC@hcfa.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender  and  must  be 
submitted  to  the  referenced  address  in 
order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments.  Electronically 
submitted  comments  will  be  available 
for  public  inspection  at  the 
Independence  Avenue  address  below. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 


by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-889-NC.  Comments  received 
timely  will  be  available  for  pubUc 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  dociunent, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (Phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  PittsbiiTgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  nimiber  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $8.00. 
As  an  alternative,  you  may  view  and 
photocopy  the  Federal  Register 
dociunent  at  most  Ubraries  designated 
as  Federal  I>eposit  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Dociunents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then 
login  as  guest  (no  password  required). 
Dial-in  users  should  use 
communications  software  and  modem 
to  call  (202)  512-1661;  type  swais,  then 
login  as  guest  (no  password  required). 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Bussacca.  (410)  786-4602. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  1861(v)(l)(A)  of  the  Social 
Security  Act  (the  Act)  authorizes  the 
Secretary  to  estabUsh  Limits  on 
allowable  costs  incurred  by  a  provider 
of  services  that  may  be  paid  under  the 
Medicare  program,  based  on  estimates 
of  the  costs  necessary  in  the  efficient 
delivery  of  needed  health  services. 
Under  this  authority,  we  have 
maintained  limits  on  home  health 
agency  (HHA)  per-visit  costs  since  1979. 


The  limits  may  be  applied  to  direct  or 
indirect  overall  costs  or  to  the  costs 
incurred  for  specific  items  or  services 
furnished  by  the  provider. 
Implementing  regulations  are  located  at 
42  CFR  413.30.  Additional  statutory 
provisions  specifically  governing  the 
limits  applicable  to  HHAs  are  contained 
at  section  1861(v)(l)(L)  of  the  Act. 
Section  1861(v)(l)(L)(i)  of  the  Act 
specifies  that  the  cost  limits  are  not  to 
exceed  112  percent  of  the  mean  of  the 
labor-related  and  nonlabor  per-visit 
costs  for  fi-eestanding  HHAs.  Section 
1861(v)(l)(L)(iii)  of  the  Act  requires  that 
the  Secretary  establish  HHA  cost  limits 
on  an  annual  basis  for  cost  reporting 
periods  beginning  on  or  after  July  1  of 
each  year  (except  for  cost  reporting 
periods  beginning  on  or  after  July  1 , 
1994,  and  before  July  1, 1996).  In 
establishing  these  limits,  the  Act  directs 
the  Secretary  to  use  the  applicable 
hospital  wage  index,  as  discussed 
below. 

On  July  1,  1996,  we  pubUshed  in  the 
Federal  Register  (61  FR  34344)  a  notice 
with  comment  period  that  set  forth  a 
revised  schedule  of  Umits  on  HHA  costs 
that  may  be  paid  under  the  Medicare 
program  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1996.  These 
limits  replaced  the  per-visit  Umits  that 
were  set  forth  in  oui  February  14,  1995 
notice  with  comment  period  (60  FR 
8369).  The  July  1,  1996  limits  were 
computed  using  the  actual  cost-per-visit 
data  from  cost  reporting  periods  ending 
on  or  after  June  30. 1991.  and  settled  by 
October  1, 1995,  and  were  adjusted  by 
later  estimates  in  the  "market  basket" 
index  to  reflect  changes  in  the  prices  of 
goods  and  services  furnished  by  HHAs. 

This  notice  with  comment  period  sets 
forth  revised  cost  limits  for  cost 
reporting  periods  beginning  on  or  after 
July  1, 1997.  As  required  by  section 
1861{v)(l)(L)(iii)  of  the  Act,  we  are 
using  the  area  wage  index  applicable 
under  section  1886(d)(3)(E)  of  the  Act 
determined  using  the  survey  of  the  most 
recent  available  wages  and  wage-related 
costs  of  hospitals  located  in  the 
geographic  area  in  which  the  HHA  is 
located.  For  purposes  of  this  notice,  the 
HHA  wage  index  is  based  on  the  most 
recent  hospital  wage  index,  that  is,  the 
hospital  wage  index  effective  for 
hospital  discharges  on  or  after  October 
1, 1996,  which  uses  Federal  fiscal  year 
(FY)  1993  wage  data.  As  the  statute  also 
specifies,  in  applying  the  hospital  wage 
index  to  HHAs,  no  adjustments  are  to  be 
made  to  account  for  hospital 
reclassifications  under  section 
1886(d)(8)(B)  of  the  Act,  decisions  of  the 
Medicare  Geographic  Classification 
Review  Board  (MGCRB)  under  section 
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1886(d)(10)  of  the  Act,  or  decisions  by 
the  Secretary. 

n.  Analysis  of  and  Response  to  Public 
Comments 

We  received  28  items  of  timely 
correspondence  on  the  July  1, 1996 
notice  with  comment  period.  A 
summary  of  these  comments  and  our 
responses  are  discussed  below. 

Comment:  One  commenter  suggested 
that  an  HHA  based  in  a  hospital  that  has 
been  redesignated  by  the  MGCRB 
should  be  allowed  to  use  the  same  wage 
index  as  that  used  by  the  parent 
hospital. 

flesponse;  Section  1861(v)(l)(L)(iii)  of 
the  Social  Security  Act  requires  us  to 
use  the  wage  index  used  for  hospitals 
under  the  inpatient  hospital  prospective 
payment  system  (PPS)  using  the  survey 
of  the  most  recent  available  wages  and 
wage-related  costs  of  hospitals  located 
in  the  geographic  area  in  which  the 
HHA  is  located,  determined  without 
regard  to  whether  the  hospitals  have 
been  reclassified  to  a  new  geographic 
area.  Given  this  explicit  statutory 
requirement,  the  wage  index  value  for 
an  eirea  cannot  reflect  any 
redesignations  by  the  MGCRB. 

Comment:  A  number  of  commenters 
raised  concerns  regarding  the  budget 
neutrality  factor  of  0.91,  included  in  the 
July  1, 1996  notice  and  its  effect  on  the 
July  1, 1996  schedule  of  limits.  They 
indicated  that  the  decrease  in  the  budget 
neutrality  factor,  from  1.067,  for  the 
limits  effective  July  1,  1993,  to  0.91  for 
the  cost  limits  effective  July  1,  1996, 
failed  to  account  for  industry  growth 
and  growing  labor  costs.  Commenters 
also  expressed  concern  that  this 
decrease  would  create  a  reduction  in 
cost  Umits  that  could  threaten  the 
quality  of  services  HHAs  can  affordably 
provide,  especially  in  nu-al  areas. 

Response:  Subsequent  to  the 
publication  of  the  July  1,  1996  schedule 
of  limits,  we  identified  several  errors  in 
the  data  that  were  used  to  calculate  the 
budget  neutraUty  factor  of  0.91  in  the 
July  1.  1996  notice.  In  order  to  ensure 
the  accuracy  of  the  factor,  we  conducted 
an  exhaustive  review  of  all  the  data 
used  in  the  calculation  of  the  1996 
limits.  Based  on  corrected  data,  we  have 
revised  the  budget  neutrality  factor  to  be 
1.078.  Our  fiscal  intermediaries  have 
been  directed,  in  Program  Memorandum 
A-96-11.  November  1996,  to  use  this 
revised  factor  in  limits  calculations  for 
all  cost  reporting  periods  beginning  on 
or  after  July  1, 1996.  Since  the  previous 
factor,  in  the  limits  effective  July  1 . 
1993,  had  a  value  of  1.067,  the  revised 
budget  neutrality  factor  of  1.078  had  no 
substantial  effect  on  the  July  1,  1996 


schedule  of  limits  appUed  to  any 
agency. 

Comment:  One  commenter  suggested 
that  the  limits  take  into  account  the 
special  circumstances  of  nu-al  home 
health  agencies. 

flespo/ise;  The  July  1, 1996  limits 
were  based  on  the  latest  available 
settled  cost  reports.  In  calculating  the 
limits,  we  determined  the  average  cost 
per  visit  for  urban  and  rural  agencies 
separately.  Therefore,  the  Umits  appUed 
to  rural  HHAs  are  based  on  the  actual 
operating  and  cost  experience  of  rural 
agencies,  and  are  reflective  of  the 
circimi  stances  unique  to  an  agency 
operating  in  a  rural  area. 

Comment:  One  commenter 
recommended  that  the  wage  index  used 
in  the  July  1,  1996  schedule  of  limits  be 
that  used  in  the  hospital  prospective 
payment  system  that  was  effective  on 
October  1,  1996. 

Response:  Section  1861(v)(l){L)(iii)  of 
the  Act  requires  us  to  use  the  area  wage 
index  applicable  under  section 
1886(d)(3)(E)  of  the  Act  determined 
using  the  survey  of  the  most  recent 
available  wages  and  wage-related  costs 
of  hospitals  located  in  the  geographic 
area  in  which  the  HHA  is  located. 
Accordingly,  in  our  July  1,  1996  notice, 
the  HHA  wage  index  was  based  on  the 
most  recent  hospital  wage  index  at  that 
time,  which  was  the  index  effective  for 
hospital  discharges  on  or  after  October 
1, 1995. 

Comment:  One  commenter  suggested 
that  we  include  in  our  Federal  Register 
notices  and  the  pubUc  use  data  file  more 
details  and  information  on  the 
methodology  and  data  used  in 
calculating  the  limits. 

Response:  In  each  of  the  Federal 
Register  notices  we  have  published 
since  1979,  we  have  striven  to  provide 
all  of  the  information  necessary  for  the 
public  to  imderstand  the  reason  and 
basis  for  our  poUcies.  At  the  same  time, 
we  try  to  avoid  dense  and  highly 
technical  discussions  that  would  be  of 
interest  to  few  readers  and  that  might  be 
found  to  be  confusing  or  perceived  as 
obfuscatory.  We  are  always  open  to 
suggestions  on  the  adequacy  of  the 
information  provided  in  the  notices.  In 
response  to  the  commenter,  in  this  1997 
notice,  we  are  providing  additional 
information  on  the  assumptions  used  in 
computing  the  budget  neutraUty 
adjustment.  We  will  attempt  to  include 
more  technical  details  in  futiu-e  notices. 
We  are  also  amenable  to  including 
additional  data  items  in  the  pubUc  use 
data  file,  and  wiU  expand  this  file  as 
requested. 

Comment:  Commenters  wanted 
assurance  that  the  effect  of  an  increase 
in  the  minimum  wage  had  been 


considered  when  the  forecast  of  the 
HHA  market  basket  was  made  for  the 
July  1, 1996  schedule  of  Umits. 

Response:  PubUc  Law  104-188  signed 
on  August  20,  1996.  raised  the 
minimum  wage  of  $4.25  per  hour  by 
$0.50  per  hour  in  October  1996  to  $4.75 
per  hour,  and  an  additional  $0.40  per 
hour  in  September  1997  to  $5.15  per 
hour.  The  HHA  input  price  index  is  a 
national,  not  a  regional,  measure  of 
price  changes  in  a  "market  basket" 
reflecting  the  inputs  used  by  HHAs  in 
providing  covered  home  health  services. 
The  forecast  used  for  the  HHA  market 
basket  in  the  July  1.  1996  notice  did 
reflect  anticipated  increases  in  the 
minimum  wage,  although  the  timing 
and  magnitude  of  the  changes  were 
different  than  those  of  the  actual 
legislated  increases,  enacted  after  the 
July  1, 1996  notice.  There  are  two  areas 
where  minimum  wage  increases  can 
impact  on  the  HHA  market  basket.  Each 
of  these  areas  is  discussed  in  detail 
below. 

One  area  where  an  increase  in  the 
minimum  wage  can  have  an  impact  on 
the  HHA  input  price  index  is  the  annual 
percent  increase  of  that  index.  The 
impact  of  a  minimiun  wage  increase  is 
reflected  in  the  HHA  input  price  index 
as  a  "one-time"  increase  in  the  growth 
rate  that  is  distributed  over  time  in  a 
lagged  manner.  The  increase  is 
distributed  over  time  because  of  the 
two-step  increase  in  the  minimum  wage, 
the  use  of  four-quarter  moving-average 
percent  changes,  and  the  delayed 
response  by  some  firms  to  increased 
wages  of  employees  that  are  curreutly 
sUghtly  above  the  new  minimum.  T  ;e 
minimum  wage  increase  is  reflecteu  in: 
(1)  The  price  proxies  for  compensation 
of  workers  in  the  HHA  input  price 
index,  which  are  the  five  Employment 
Cost  Indexes  (ECI)  for  each  of  the 
occupational  categories;  and  (2)  the 
noncompensation  price  proxies  as 
secondary'  impacts  where  labor  is  used 
in  an  earlier  stage  of  processing. 

DRI/McGraw-Hill.  under  contract 
wiih  HCFA  to  forecast  the  HHA  index, 
includes  increases  in  the  minimum 
wage  in  its  macroeconomic  forecast 
assumptions.  The  increase  in  the 
minimum  wage  is  incorporated  in  the 
DRI  models  used  to  establish  the 
economy-wide  profile,  as  well  as  the 
profile  for  individual  occupations  and 
sectors,  for  wages,  salaries,  benefits,  and 
noncompensation  price  inflation  used 
in  the  HHA  input  price  index.  While  the 
inclusion  of  the  minimum  wage 
increases  directly  affects  the  wage  price 
proxy  (five  ECIs  for  the  occupational 
groupings)  in  the  HHA  input  price 
index,  it  also  indirectly  affects  the 
growth  of  other  nonlabor  cost  input 
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proxies  in  a  lesser  manner  through  a 
stages-of-processing  methodology. 

"ftie  first  quarter  1996  DRI/McGraw- 
Hill  forecast  was  used  to  determine  the 
HHA  input  price  increases  in  the  July  1, 
1996  notice.  In  its  first  quarter  1996 
forecast.  DRI  anticipated  minimum 
wage  increases  in  1997  and  1998.  and 
included  its  expectations  in  the  model 
at  that  time.  When  DR]  made  its  first 
quarter  1996  forecast  in  March  1996,  it 
expected  minimum  wage  increases  of 
$0.45  per  hour  in  April  1997  and  an 
additional  $0.10  per  hour  in  April  1998. 
These  expectations  contributed  to  an 
increase  in  the  HHA  input  price  index 
growth  rate  between  the  second  quarter 
of  1997  and  the  second  quarter  of  1999. 
(The  growth  rate  is  affected  for  nine 
quarters,  in  part  because  HCFA  uses  a 
four-quarter  moving-average  percent 
change  for  price  increases,  meaning  that 
an  increase  in  the  minimum  wage  in  the 
second  quarter  of  1998  will  show  up  in 
the  calculation  of  the  four-quarter 
moving-average  percent  change  for  the 
second  quarter  of  1999.) 

As  mentioned  above,  the  actual, 
legislated  minimum  wage  increases  are 
$0.50  per  hour  in  October  1996  and  an 
additional  $0.40  per  hour  in  September 
1997.  Because  the  July  1,  1996  notice 
was  published  before  we  knew  the  exact 
amount  of  the  minimum  wage  increase, 
the  first  quarter  1996  DRI  forecast,  the 
latest  data  available  for  use  in  that 
notice,  did  not  reflect  the  actual, 
legislated  minimum  wage  increase. 
Beginning  with  the  second  quarter  1996 
DRI  forecast,  however,  the  legislated 
minimum  wage  increase  is  reflected  in 
all  DRI  forecasts.  The  HHA  input  price 
index  growth  rate,  based  on  the  actual 
minimum  wage  increase,  will  be 
impacted  between  the  fourth  quarter  of 
1996  and  the  fourth  quarter  of  1998. 
instead  of  the  period  between  the 
second  quarter  of  1997  and  the  second 
quarter  of  1999  as  anticipated  in  the  first 
quarter  1996  DRI  forecast.  The 
•  forecasted  impact  will  also  be  larger 
than  was  anticipated  in  the  first  quarter 
1996  forecast  because  the  minimum 
wage  will  increase  $0.35  per  hour  more 
than  was  exf)ected  in  early  1996. 

To  analyze  the  impact  of  the 
cimiulative  $0.90  per  hour  minimum 
wage  increase  on  ihe  HHA  input  price 
index  growth  rate,  we  examined  the 
underlying  wage  distribution  of  the  ECI 
occupational  categories  used  in  the 
HHA  compensation  price  proxies.  We 
estimated  the  impact  on  those  workers 
in  those  occupational  categories  earning 
below  or  up  to  the  September  1997 
national  minimum  wage  of  $5.15  an 
hour.  An  analysis  of  the  March  1995 
Current  Population  Survey  showed  that 
roughly  10  percent  of  workers  in  those 
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occupational  categories  earned  below 
$5.15.  Those  workers  earning  just  above 
this  new  minimum  are  also  expected  to 
be  affected  by  a  modest  ripple  effect. 
DRI  estimates  the  new  minimum  wage 
will  increase  the  growth  rate  in  the  HHA 
input  price  index  by  0.25  percentage 
points  between  the  fourth  quarter  of 
1996  and  the  fourth  quarter  of  1998. 

We  compared  the  first  quarter  1996 
DRI  forecast  used  in  the  July  1.  1996 
notice  to  the  fourth  quarter  1996  DRI 
forecast  for  the  forecasted  FY  1996,  FY 
1997,  and  FY  1998  percent  increases. 
The  first  quarter  1996  forecast  was  made 
based  on  DRI  assumptions  of  how  much 
and  when  the  minimum  wage  would 
increase,  while  the  fourth  quarter  1996 
DRI  forecast  was  made  after  the  August 
1996  passage  date  of  the  minimum  wage 
legislation.  Since  the  first  of  the  two- 
step  minimum  wage  increase  did  not 
take  place  until  October  1996,  the  FY 

1996  percent  increase  in  the  HHA 
market  basket  was  not  impacted  by  the 
increase  in  the  minimum  wage.  Our 
analysis  showed  that  even  though  the 
full  effect  of  the  minimum  wage  was  not 
included  in  the  July  1.  1996  notice, 
other  negative  factors  such  as  lower 
than  expected  benefits  price  increases 
and  lower  than  expected  administrative 
and  general  expense  price  increases 
more  than  offset  the  effect  of  the 
minimum  wage  increases.  The  FY  1997 
increase  is  now  being  forecast  by  DRI  to 
be  lower  than  originally  expected  in  the 
first  quarter  of  1996  by  0.2  percentage 
points  (3.1  percent  vs  2.9  percent).  The 
FY  1998  increase,  however,  is  now 
being  forecast  to  increase  roughly  0.1 
percentage  points  faster  than  was 
expected  in  the  first  quarter  of  1996  (3.3 
percent  vs  3.2  percent).  The  cumulative 
growth  in  the  HHA  market  basket  for  FY 

1997  and  FY  1998  is  0.1  percentage 
points  lower  than  was  forecast  in  the 
July  1, 1996  notice. 

The  other  area  where  a  change  in  the 
minimum  wage  can  impact  the  HHA 
input  price  index  is  the  cost  category 
weights,  although  any  impact  on 
percentage  changes  would  be 
insignificant.  Because  the  1993  base 
year  for  the  HHA  market  basket  is 
earlier  than  the  October  1996  minimum 
wage  increase,  this  change  is  not 
represented  in  the  cost  category  weights. 
However,  when  HCFA  updates  the  base 
year  for  the  HHA  index  in  a  future  year, 
the  minimum  wage  increase  will  be 
reflected  in  the  wages  and  salaries  cost 
category  weight. 

Comment:  Several  commenters 
requested  that  we  evaluate  labor-related 
share  by  provider  or  individual 
geographic  area,  not  by  industry 
averages. 


Response:  The  national  industry  share 
of  labor-related  costs  is  used  for 
adjusting  area  variations  in 
compensation  costs  for  the  major 
provider  types,  including  PPS  hospitals, 
skilled  nursing  facilities  (SNFs).  and 
HHAs.  The  national  average  reflects  a 
standard  mix  of  labor-related  inputs 
relative  to  nonlabor  inputs.  Inefficient 
mixes  of  inputs  are  not  rewarded  with 
higher  payments.  If  the  labor-related 
share  was  somehow  estimated  at  the 
individual  provider  level,  it  could 
encourage  individual  providers  to  game 
the  system  to  maximize  payments. 
Additionally,  the  required  data  to 
calculate  or  estimate  labor-related  costs 
of  the  individual  provider  or  in 
geographic  areas  are  typically  not 
available.  However,  more  data  are 
available  at  the  national  level. 

Comment:  One  commenter  questioned 
why  the  HHA  Input  Price  Index  has 
failed  to  address  concerns  that  the  home 
health  industry  has  previously 
submitted  to  HCFA  ,  such  as  costs  that 
change  as  a  result  of  modifications  in 
hospital  discharge  practices  or 
advancements  in  home  health 
technology. 

Response:  HCFA,  by  design,  uses 
fixed  weight  or  Laspeyres-type  indices 
to  measiire  pure  price  increases  for  HHA 
services.  A  Laspeyres  index  is  used  to 
measure  the  cost  of  a  given  market 
basket  at  different  points  in  time.  The 
HHA  Input  Price  Index  answers  the 
question  of  how  much  more  or  less  it 
would  cost,  at  a  later  time,  to  purchase 
the  same  mix  of  goods  and  services  per 
HHA  visit  that  was  purchased  in  the 
base  period.  Changes  in  costs  as  a  result 
of  modifications  in  hospital  discharge 
practices  or  advancements  in  home 
health  technology  are  appropriately 
handled  in  other  ways  in  the  HHA 
update  framework.  For  example,  if 
discharge  patterns  change  so  that  more 
high-skilled  physical  therapist  emd 
registered  nurse  visits  are  needed 
relative  to  HHA  aide  visits,  this 
automatically  is  reflected  in  higher  cost 
per  visit.  Higher  costs  per  visit  within 
each  of  the  various  visit  types  are 
reflected  in  the  HHA  Medicare  cost 
report  data  and  thus  in  payment  limit 
updates.  If  the  effect  of  changing 
technology  and  changing  discharge 
practices  is  a  change  in  the  mix  of  goods 
and  services,  then  this  is  automatically 
taken  into  account  when  the  weights  are 
rebased.  When  this  occurs,  the  most 
recently  available  cost  structure  of  the 
industiy,  reflecting  changes  in 
technology,  changed  mix  of  goods  and 
services,  etc.,  is  reflected  in  the  weights 
developed  for  the  market  basket. 
Therefore,  the  cost  limits  methodology, 
which  includes  the  Input  Price  Index. 
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accounts  for  the  changes  in  costs  that 
were  of  concern  to  the  commenters. 

Comment:  One  commenter  questioned 
why  HCFA  uses  data  from  outside  the 
home  health  care  industry  as  a  proxy  for 
changes  in  home  health  employees' 
compensation.  In  addition,  one 
commenter  pointed  out  that  HHAs  also 
compete  with  employers  in  nonhealth 
industries,  such  as  retail  and  service 
industries. 

Response:  The  HHA  market  basket 
wage  and  benefits  labor  categories 
include:  (1)  Skilled  nurses,  therapists, 
and  other  professional  and  technical 
workers;  (2)  managerial  and  supervisory 
workers;  (3)  clerical  workers;  and  (4) 
service  workers.  HHAs  compete  for 
these  occupational  labor  categories  with 
employers  both  inside  and  outside  the 
HHA  care  sector.  In  the  case  of 
compensation  for  nurses  and  certain 
other  health  care  technicians  and 
professionals,  the  hospital  labor  market 
may  be  predominant.  However, 
hospitals  and  HHAs  also  compete  with 
other  industries  to  obtain  certain  skilled 
professional  and  technical  staff  (for 
example,  accountants  and  computer 
programmers).  For  professional  and 
technical  workers  (skilled  nurses, 
therapists,  and  other  professional  and 
technical  workers),  we  believe  that  a 
price  proxy  that  reflects  a  blend  of 
compensation  variables  internal  and 
external  to  the  health  sector  is 
appropriate.  The  blend  used  is  price 
proxies  that  are  equally  weighted 
between  ECI  for  civilian  hospital 
workers  and  ECI  for  economy-wide 
professional  and  technical  workers.  The 
PPS  hospital  market  basket  has  used 
this  same  blend  of  internal  and  external 
price  proxies  for  professional  and 
technical  workers  since  the  1980's. 

Since  HHAs  compete  primarily  with 
employers  outside  the  health  care  sector 
for  the  other  three  occupational 
categories  (managerial  and  supervisory, 
clerical,  and  service  workers),  we  use 
economy-wide  employment  cost  indices 
as  price  proxies  for  these  three 
occupational  groups.  The  health  care 
sector  is  included  in  economy-wide 
employment  cost  indices.  According  to 
the  Bureau  of  Labor  Statistics  Current 
Employment  Statistics  Survey 
(establishment  data),  in  March  1995  the 
health  care  sector  accounted  for  over  9 
percent  of  employment  in  the  total 
nonfarm  economy. 

We  ran  a  simulation  using  the 
compensation  weights  in  the  1993-based 
HHA  Input  Price  Index  to  show  the 
cumulative  difference  between  using  the 
blend  in  the  HHA  Input  Price  Index  of 
50  percent  ECI  for  hospital  workers,  and 
50  percent  ECI  for  professional  and 
technical  workers  and  using  only  the 


ECI  for  hospital  workers  (the  internal 
health  sector  component  of  the  blend) 
over  10  years  (fourth  quarter  of  1986 
through  the  fourth  quarter  of  1996).  The 
cumulative  difference  was  only  0.7 
percentage  points  over  10  years.  This 
amounts  to  an  average  difference  of  less 
than  0.1  percentage  point  per  year, 
indicating  that  the  blend,  while 
technically  more  accurate,  results  in  a 
rate  of  increase  that  is  almost  identical 
to  that  measured  by  the  nonblended 
ECI. 

Comment:  One  commenter  questioned 
why  data  for  hospital-based  HHAs  were 
not  included  in  the  derivation  of 
weights  for  the  revised  and  rebased 
market  basket. 

Response:  Data  for  hospital-based 
HHAs  were  not  used  in  the  revised  and 
rebased  HHA  Input  Price  Index  because 
Medicare  cost  reports  for  hospital-based 
HHAs  contain  costs  that,  due  to  the 
stepdown  of  overhead  cost  from  the 
hospital,  are  not  part  of  an  efficient 
HHA  cost  structure.  In  addition,  the 
data  for  hospital-based  HHAs  were  not 
as  detailed  as  the  data  for  freestanding 
HHAs.  We  believe  that  an  input  price 
index  based  on  the  cost  structure  of 
freestanding  HHAs  more  accurately 
represents  the  cost  structure  of  the  home 
health  industry  than  would  a  market 
basket  based  on  the  cost  structure  of 
both  freestanding  and  hospital-based 
HHAs.  This  same  approach  is  used  for 
SNFs. 

m.  Updating  the  Wage  Index  on  a 
Budget-Neutral  Basis 

Section  4207(d)(2)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA  '90)  (Public  Uw  101-508) 
requires  that,  in  updating  the  wage 
index,  aggregate  payments  to  HHAs  will 
remain  the  same  as  they  would  have 
been  if  the  wage  index  had  not  been 
updated.  Therefore,  overall  payments  to 
HHAs  are  not  affected  by  changes  in  the 
wage  index  values. 

To  comply  with  the  requirement  of 
section  4207(d)(2)  of  OBRA  '90  that 
updating  the  wage  index  be  budget 
neutral,  we  determined  that  it  is 
necessary  to  apply  a  budget  neutrality 
adjustment  factor  of  1.078  to  the  labor- 
related  portion  of  the  July  1,  1997  cost 
limits.  This  adjustment  ensures  that 
aggregate  payments  to  HHAs  eire  not 
affected  by  the  change  to  a  wage  index 
based  on  the  hospital  wage  index 
published  on  August  30.  1996  (61  FR 
46166).  The  adjustment  factor  of  1.078 
is  the  same  as  the  factor  derived  from 
the  November  1996  calculations.  When 
we  updated  the  data  for  the  wage  index. 
we  did  not  find  changes  significant 
enough  to  have  an  effect  on  the  budget 
neutrality  adjustment  factor. 


To  determine  this  factor,  we  analyzed 
both  the  data  obtained  from  the 
freestanding  agencies  used  to  determine 
the  cost  limits  and  the  settled  cost 
report  data  covering  the  same  time 
period  for  the  hospital-based  agencies. 
For  each  agency  in  this  database,  we 
replaced  their  current  wage  index  with 
the  one  corresponding  to  the  1982 
hospital  wage  index.  Some  Metropolitan 
Statistical  Areas  (MSAs)  that  currently 
exist  did  not  exist  at  the  time  this  index 
was  created  and  therefore  have  no 
matching  1982  wage  index.  In  the 
database  we  are  currently  using,  these 
uimiatchable  MSAs  represented  2 
percent  of  the  total  visits.  Since  this 
percentage  was  small,  we  deleted  these 
agencies  from  the  analysis.  We  then 
determined  what  Medicare  program 
payments  would  be  using  the  1982  wage 
index.  Next,  we  determined  payments 
using  the  new  wage  index  and  adjusted 
the  labor  portion  of  the  payment  by  the 
factor  necessary  to  match  program 
payments  if  the  1982  wage  index  was 
used.  (See  the  example  in  section  VIII.A 
of  this  notice  regeu-ding  the  adjustment 
of  cost  limits  by  the  wage  index  and  the 
budget  neutrality  factor.) 

rV.  Update  of  Limits 

The  methodology  used  to  develop  the 
schedule  of  limits  set  forth  in  this  notice 
is  the  same  as  that  used  in  setting  the 
limits  that  were  effective  July  1,  1996. 
We  have  updated  the  cost  limits  to 
reflect  the  expected  cost  increases 
occurring  between  the  cost  reporting 
periods  for  the  data  contained  in  the 
database  and  June  30,  1998. 

A.  Data  Used 

To  develop  the  schedule  of  limits  that 
is  effective  July  1.  1997.  we  extracted 
actual  cost  per-visit  data  from  settled 
Medicare  cost  reports  for  periods  ending 
on  or  after  June  30,  1991,  and  settled  by 
October  1.  1995.  The  majority  of  the  cost 
reports  were  from  FY  1993.  We  then 
adjusted  the  data  using  the  latest 
available  market  basket  indexes  to 
reflect  expected  cost  increases  occurring 
between  the  cost  reporting  periods 
contained  in  our  database  and  June  30, 
1998. 

Previous  to  the  July  1,  1996  notice, 
HCFA  used  the  market  basket  index  to 
adjust  the  cost  report  data  to  the 
midpoint  (December  31)  of  the  first  cost 
reporting  period  to  which  the  limits 
applied  (July  1).  The  present  limits 
adjust  the  data  to  the  end  of  the  first  cost 
reporting  period  to  which  the  limits 
apply  (June  30,  1998),  a  change  that  will 
enable  fiscal  intermediaries  to  calculate 
the  applicable  adjustment  factors  for 
HHAs  with  a  cost  reporting  period  of 
fewer  than  12  months.  Previously,  the 
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intermediaries  had  to  contact  HCFA's 
central  office  for  this  adjustment. 

B.  Wage  Index 

The  wage  index  is  used  to  adjust  the 
labor- related  portion  of  the  limits  to 
reflect  differing  wage  levels  among 
areas.  In  setting  this  schedule  of  limits, 
we  used  the  FY  1997  hospital  wage 
index,  which  is  based  on  1993  hospital 
wage  data. 

Each  HHA's  labor  market  area  is 
determined  based  on  the  definitions  of 
MSAs  issued  by  the  Office  of 
Management  and  Budget  (OMB). 
Section  1861(v)(l)(L)  of  the  Act  requires 
us  to  use  the  current  hospital  wage 
index  (that  is,  the  FY  1997  hospital 
wage  index,  which  was  published  in  the 
Federal  Regiater  on  August  30,  1996  (61 
FR  46256))  to  establish  the  HHA  cost 
limits.  Therefore,  this  schedule  of  limits 
reflects  the  MSA  definitions  that  are 
currently  in  effect  under  the  hospital 
prospective  payment  system. 

We  are  continuing  to  incorporate 
exceptions  to  the  MSA  classification 
system  for  certain  New  England 
counties  that  were  identified  in  the  July 
1,  1992  notice  (57  FR  29410).  These 
exceptions  have  been  recognized  in 
setting  hospital  cost  limits  for  cost 
reporting  periods  beginning  on  and  after 
July  1.  1979  (45  FR  41218),  and  were 
authorized  under  section  601(g)  of  the 
Social  Security  Amendments  of  1983 
(Pubic  Law  98-21).  Section  601(g)  of 
Public  Law  98-21  requires  that  any 
hospital  in  New  England  that  was 
classified  as  being  in  an  urban  area 
under  the  classification  system  in  effect 
in  1979  will  be  considered  urban  for  the 
purposes  of  the  hospital  prosp)ective 
payment  system.  This  provision  is 
intended  to  ensure  equitable  treatment 
under  the  hospital  prospective  payment 
system.  Under  this  authority,  the 
following  counties  have  been  deemed  to 
be  urban  areas  for  purposes  of  payment 
under  the  inpatient  hospital  prospective 
payment  system; 

•  Litchfield  County.  CT  in  the 
Hartford.  CT  MSA. 

•  York  County,  ME  and  Sagadahoc 
County,  ME  in  the  Portland,  ME  MSA. 


•  Merrimack  Coimty,  NH  in  the 
Boston-Brockton-Nashua,  MA-NH 
MSA. 

•  Newport  County.  RI  in  the 
JProvidence  Fall-Warwick,  RI  MSA. 

We  are  continuing  to  grant  these 
urban  exceptions  for  the  purpose  of 
applying  the  HCFA  hospital  wage  index 
to  the  HHA  cost  limits.  These 
exceptions  result  in  the  same  New 
England  County  MetropoUtan  Area 
(NECMA)  definitions  for  hospitals. 
SNFs,  and  HHAs.  In  New  England, 
MSAs  are  defined  on  town  boundaries 
rather  than  on  county  lines  but  exclude 
parts  of  the  four  counties  cited  above 
that  would  be  considered  lu-ban  under 
the  MSA  definition.  Under  this  notice, 
those  four  counties  are  urban  under 
either  definition,  NECMA  or  MSA. 

V.  Provisioiu  of  the  HHA  Schedule  of 
Limits 

The  schedide  of  limits  set  forth  below 
was  calculated  using  112  percent  of  the 
mean  per-visit  costs  of  freestanding 
HHAs  and  is  adjusted  by  the  latest 
estimates  in  the  market  basket  index. 

The  schedule  of  limits  effective  for 
cost  reporting  periods  beginning  on  or 
after  July  1, 1997,  is  based  on  the  actual 
cost  per-visit  data  from  settled  Medicare 
cost  reports  for  periods  ending  on  or 
after  June  30, 1991,  and  settled  by 
October  1,  1995,  updated  by  the  market 
basket  rate  of  increase  and  provides  for 
the  following: 

•  A  classification  system  based  on 
whether  an  HHA  is  located  within  an 
MSA,  a  NECMA,  or  a  non-MSA  area. 
(See  Tables  4a  and  4b  in  section  X.  of 
this  notice  for  the  listing  of  MSAs, 
NECMAs,  and  rural  areas.) 

•  The  use  of  a  single  schedule  of 
limits  for  hospital-based  and 
freestanding  agencies.  This  single  limit 
is  based  on  the  cost  experience  of 
freestanding  agencies. 

•  The  use  ol  a  market  basket  index, 
which  was  developed  from  the  price  of 
goods  and  services  purchased  by  HHAs 
to  account  for  the  impact  of  changing 
wage  and  price  levels  on  HHA  costs. 

•  The  use  of  the  current  hospital 
wage  index.  The  wage  index  is  used  to 
adjust  the  labor-related  portion  of  the 
limits.  The  employee  wage  portion  of 


the  market  basket  index,  including  a 
proportionate  share  of  contract  services 
(64.226  percent),  and  the  employee 
benefits  portion  (13.442  percent)  are 
used  to  determine  the  labor  component 
(77.668  percent)  of  all  HHA  per-visit 
costs  used  to  set  the  limits. 

•  Separate  treatment  of  the  labor  and 
nonlabor  components  of  per-visit  costs. 
The  separate  components  of  costs  are 
calculated  by  obtaining  actual  HHA  cost 
data  for  each  agei\f  y  for  cost  periods 
ending  on  or  after  June  30,  1991  and 
settled  before  October  1,  1995,  and 
increasing  those  data  by  the  actual  and 
projected  increases  in  the  HHA  market 
basket  index.  We  then  separate  each 
HHA's  per-visit  costs  into  labor  and 
nonlabor  portions,  and  divide  the  labor 
portion  by  the  wage  index  value  for  the 
agency's  location  to  control  for  the  effect 
of  geographic  variations  in  prevailing 
wage  levels.  Separate  means  are 
computed  for  the  labor  and  nonlabor 
components  of  per-visit  costs.  For  each 
comparison  group,  the  resulting 
amounts  are  shown  in  Table  3  of  section 
IX.  of  this  notice. 

•  The  application  of  a  cost-of-living 
adjustment  to  the  nonlabor  portion  of 
the  limit  for  HHAs  located  in  Alaska. 
Hawaii,  Puerto  Rico,  and  the  U.S.  Virgin 
Islands. 

•  Limits  that  are  determined  for  the 
per-visit  cost  of  each  type  of  home 
health  service:  skilled  nursing  care, 
physical  therapy,  speech  pathology, 
occupational  therapy,  medical  social 
services,  and  home  health  aide. 

•  Application  of  the  limits  in  the 
aggregate  after  an  HHA's  actual  costs  are 
adjusted.  An  HHA's  actual  costs  are 
adjusted  for  individual  items  of  cost  that 
are  found  to  be  excessive  under 
Medicare  principles  of  provider 
payment  and  for  costs  that  are  not 
included  in  the  limitation  amount.  The 
limits  are  applied  in  the  aggregate  to  the 
cost  remaining  after  these  adjustments 
are  made.  Payment  is  limited  to  the 
lower  of  the  actual  costs  or  the  cost 
limits. 

VI.  Market  Basket 

The  1993-Based  cost  categories  and 
weights  are  listed  in  Table  1  below. 


Table  l.— 1993-Based  Cost  Categories,  Weights,  and  Price  Proxies 


Cost  category 


Compensation,  including  allocated  Contract  Services'  Labor 

Wages  and  Salaries,  including  allocated  Contract  Services.  Latxx 

Empioyee  benefits',  including  allocated  Contract  Services'  Labor 

Operations  &  Maintenance 

Administrative  &  General,  including  allocated  Contract  Services'  Non-Labor 

Telephone _ •• 


199»-Based 

market  basket 

weight 


77.668 

64226 

13.442 

0.832 

9.569 

0.725 


Price  proxy 


HHA  Occupational  Wage  Index. 
HHA  Occupational  Benefits  Index. 
CPI-U  Fuel  &  Other  Utilities. 

CP^-U    Telephone. 
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TABLE  1.— 1993-Based  Cost  Categories,  Weights,  and  Price  Proxies— Continued 


Cost  category 


Paper  &  Pnnting  

Postage  

Other  Administrative  &  General,  including  allocated  Contract  Services  Non- 
LatKsr. 

Transportation 

Capital-Related "!.!"!!!!!!!!!!! 

Insurance  „ 

Fixed  Capital  „ 

Movable  Capital 

Other  Expenses,  including  allocated  Contract  Services'  Non-Latxjr 

Total 


1993-Based 

market  basket 

weight 


0.529 

0.724 
7.591 

3.405 
3204 
0.560 
1.764 
0.880 
5.322 


100.000 


Pnce  proxy 


CPI-U     Household  Paper,   Paper  Prod- 
ucts &  Stationery  Supplies. 
CPI-U    Postage. 
CPI-U    Services 

CPI-U    Private  Transportation. 

CPI-U    Household  Insurance. 
CPI-U  Owner's  Equivalent  Rent. 
PPI  Machinery  &  Equipment 
CPI-U    All  Items  Less  Food  &  Energy. 


VII.  Methodology  for  Oeterminlng  Cost- 
Per-Visit  Limits 

A.  Data 

For  this  notice,  the  cost-per-visit  limit 
values  were  determined  by  extracting 


settled  actual  cost-per-visit  data  from 
Medicare  cost  reports  for  cost  reporting 
periods  ending  on  or  after  June  30,  1991, 
and  settled  before  October  1,  1995.  We 
then  adjusted  the  data  using  the  latest 
available  market  basket  factors  to  reflect 


expected  cost  increases  occurring 
between  the  cost  reporting  periods 
contained  in  our  database  and  June  30, 
1998.  The  following  adjustment  factors 
were  used  to  compute  the  per-visit 
costs: 


January  31  

February  28  ... 

March  31   

April  30  

May  31  

June  30 

July  31  

August  31  

September  30 

October  31  

November  30  . 
December  31  . 


TABLE  2.— Factors  for  Inflating  Database  Dollars  to  June  30, 1998 


Inflation  adjustment  factors  ^ 


Fiscal  year  end 


1992 


1.19400 
1.19056 
1.18719 
1.18387 
1.18061 
1.17738 
1.17417 


1993 


1.17097 
1.16778 
1.16457 
1.16135 
1.15816 
1.15505 
1.15202 
1.14906 
1.14614 
1.14327 
1.14043 
1.13761 


1994 


1.13480 
1.13203 
1.12934 
1.12672 
1,12413 
1.12152 
1.11889 
1.11625 
1.11359 
1.11091 
1.10824 
1.10562 


B.  Cost  Reporting  Periods  Consisting  of 
Fewer  Than  12  Months 

HHAs  may  have  cost  reporting 
periods  that  are  fewer  than  12  months 
in  duration.  This  may  happen,  for 
example,  when  a  new  provider  enters 
the  Medicare  program  after  its  selected 
fiscal  year  has  already  begun,  or  when 
a  provider  experiences  a  change  of 
ownership  before  the  end  of  the  cost 
reporting  period.  As  explained  in 
section  IV.  of  this  preamble,  the  data 
used  in  calculating  the  cost  limits  were 
updated  to  June  30,  1998.  Therefore,  the 
cost  limits  published  in  this  notice  are 
for  a  12-month  cost  reporting  period 
beginning  July  1,  1997  and  ending  June 
30,  1998.  For  12-month  cost  reporting 
periods  beginning  after  July  1.  1997  and 
before  July  1,  1998.  cost  reporting  year 
adjustment  factors  are  provided  in  Table 
5.  However,  when  a  cost  reporting 
period  consists  of  fewer  than  12  months. 


adjustments  must  be  made  to  the  data 
that  have  been  developed  for  use  with 
12-month  cost  reporting  periods.  To 
promote  the  efficient  dissemination  of 
cost  limits  to  providers  with  cost 
reporting  periods  of  fewer  than  12 
months,  we  are  publishing  the  following 
examples  and  tables  to  enable 
intermediaries  to  calculate  the 
applicable  adjustment  factors. 

Cost  reporting  periods  of  fewer  than 
12  months  may  not  necessarily  begin  on 
the  first  of  the  month  or  end  on  the  last 
day  of  the  month.  In  order  to  simplify 
the  process  in  calculating  "short 
period"  adjustment  factors,  if  the  short 
cost  reporting  period  begins  before  the 
sixteenth  of  the  month,  we  will  consider 
the  period  to  have  begun  on  the  first  of 
that  month.  If  the  start  period  begins  on 
or  after  the  sixteenth  of  the  month,  it 
will  be  considered  to  have  begun  at  the 
beginning  of  the  next  month.  Also,  if  the 


short  period  ends  before  the  sixteenth  of 
the  month,  we  will  consider  the  period 
to  have  ended  at  the  end  of  the 
preceding  month;  if  the  short  period 
ends  on  or  after  the  sixteenth  of  the 
month,  it  will  be  considered  to  have 
ended  at  the  end  of  that  month. 

Examples: 

1.  After  approval  by  its  intermediary, 
an  HHA  changes  its  fiscal  year  end  frtjm 
June  30  to  December  31,  Therefore,  the 
HHA  had  a  short  cost  reporting  period 
beginning  on  July  1,  1997  and  ending  on 
December  31, 1997.  The  cost  limits  that 
apply  to  this  short  period  must  be 
adjusted  as  follows: 

Step  1 — From  Table  6,  sum  the  index 
levels  for  the  months  of  July  1997 
through  December  1997:  6.81963. 

Step  2 — Divide  the  results  from  Step 
1  by  the  number  of  months  in  the  short 
period. 

6.81963+6=1,136605 
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Step  3— From  Table  6,  sum  the  index 
levels  for  the  months  in  the  common 
period  of  July  1997  through  June  1998. 
13.75528 

Step  4 — Divide  the  results  from  Step 
3  by  the  number  of  months  in  the 
common  period. 
13.75528+12=1.146273 

Step  5— Divide  the  results  from  Step 

2  by  the  results  from  Step  4.  This  is  the 
adjustment  factor  to  be  applied  to  the 
published  limits 

1. 136605-^1. 146273=.991566 

Step  6 — Apply  the  results  from  Step 
5  to  the  published  cost  limits. 

a.  Urban  Sidlled  Nursing  Labor 
Portion. 
S79.01x.991566=$78.34 

b.  Urban  Skilled  Nursing  Nonlabor 
Portion. 

S22. 28x991 566=522.09 

2.  A  HHA  with  a  fiscal  year  end  of 
November  30,  1997  changes  ownership 
on  September  21,  1998.  The  HHA  is 
required  to  file  a  terminated  cost  report 
for  the  period  of  December  1, 1997  to 
September  21,  1998.  The  cost  limits  that 
apply  to  this  short  period  must  be 
adjusted  as  follows: 

Step  1— From  Table  6,  sum  the  index 
level  for  the  month  of  December  1997 
through  September  1998. 
11.58995 

Step  2 — Divide  the  results  from  Step 

1  by  the  number  of  months  in  the  short 
period. 

11.58995+10=158995 

Step  3— From  Table  6,  sum  the  index 
levels  for  the  months  in  the  common 
period  of  July  1997,  through  June  1998. 
13.75528 

Step  4— Divide  the  results  from  Step 

3  by  the  number  of  months  from  the 
common  period. 
13.75528+12=1.146273 

Step  5 — Divide  the  results  from  Step 

2  by  the  results  from  Step  4. 
1.158995+1  146273=1.011099 

Step  6 — Apply  the  results  from  Step 
5  to  the  published  cost  limits. 

a.  Urban  Skilled  Nursing  Labor 
Portion. 
$79.01x1.01199=579.89 

b.  Urban  Skilled  Nursing  Non-Labor 
Portion. 
522.28x1.011099=522.53 

C.  Standardization  for  Wage  Levels 

After  adjustment  by  the  market  basket 
index,  we  divided  each  HHA's  per-visit 
costs  into  labor  and  nonlabor  portions. 
The  labor  portion  of  costs  (77.668 
percent  as  determined  by  the  market 
basket)  represents  the  employee  wage 


and  benefit  factor  plus  the  contract 
services  factor  from  the  market  basket. 
We  then  divided  the  labor  portion  of 
per-visit  costs  by  the  wage  index 
applicable  to  the  HHA's  location  to 
arrive  at  an  adjusted  labor  cost. 

D.  Adjustment  for  "Outliers" 

We  transformed  all  per-visit  cost  data 
into  their  natiual  logarithms  and 
grouped  them  by  type  of  service  and 
MSA,  NECMA,  or  non-MSA  location,  in 
order  to  determine  the  mean  cost  and 
standard  deviation  for  each  group.  We 
then  eliminated  all  "outlier"  costs, 
retaining  only  those  per-visit  costs 
within  two  standard  deviations  of  the 
mean  in  each  service. 

E.  Basic  Service  Limit 

We  calculate  a  basic  service  limit 
equal  to  112  percent  of  the  mean  labor 
and  nonlabor  portions  of  the  per-visit 
costs  of  freestanding  HHAs  for  each  type 
of  service.  (See  Table  3  in  section  D(.) 

Vm.  Computing  the  Adjusted  Limit 

A.  Adjustment  of  Cost  Limits  by  Wage 
Index 

To  arrive  at  the  adjusted  limit,  which 
is  to  be  applied  to  each  service 
hmiished  by  an  HHA.  the  HHA's 
intermediary  first  determines  the 
adjusted  labor-related  component  by 
multiplying  the  labor-related 
component  of  the  limit  by  the 
appropriate  wage  index  and  by 
multiplying  the  adjusted  labor-related 
component  by  the  special  labor 
adjustment  for  budget  neutrality.  (See 
example  below  and  Tables  4a  and  4b  in 
section  X.  of  this  notice.)  The  sum  of  the 
nonlabor  component  plus  the  labor- 
related  component  is  the  adjusted  limit 
applicable  to  an  HHA. 

Example— Calculation  of  Adjusted 
Occupational  Therapy  Limit  for 
A  Freestanding  HHA  in  Dallas. 
TX 


Each  factor  represents  the  compounded 
rate  of  monthly  increase  derived  from 
the  projected  annual  increase  in  the 
market  basket  index,  and  is  used  to 
account  for  inflation  in  costs  that  will 
occur  after  the  date  on  which  the  limits 
become  effective. 

For  example,  if  the  HHA  in  the 
example  above  had  a  cost  reporting 
period  beginning  January  1,  1998,  its 
per-visit  therapy  limit  would  be  further 
adjusted  as  follows: 

Computation  of  Revised  Limit  for 
Occupational  Therapy 


Labor  component  (Table  3)  

Wage  index  value  (Tat>le  4a)  ... 
Labor  oortion               

$85.97 
0.9729 
83.64 

Special  \abor  adjustment  for 
budget  neutrality 

1.078 

Adjusted  latxjr  portion 

Nonlabor  component  (Table  3) 
Adjusted  occupational  therapy 
Ijnfiit     

90.16 
24.55 

114.71 

B.  Adjustment  for  Reporting  Year 

If  an  HHA  has  a  12-month  cost 
reporting  period  begirming  on  or  after 
August  1, 1997,  the  adjusted  per-visit 
limit  for  each  service  is  again  revised  by 
an  adjustment  factor  from  Table  5  that 
corresponds  to  the  month  and  year  in 
which  the  cost  reporting  period  begins. 


Adjusted  oer-visit  limit 

$114.71 

Adjustment  factor  from  Table 
5                  

1.01588 

Qpvi^pd  r>er-visit  limit     

116.53 

In  this  example,  the  revised  adjusted 
per-visit  limit  for  occupational  therapy 
applicable  to  this  HHA  for  the  cost 
reporting  period  beginning  January  1, 
1998,  is  $116.53  per  visit. 

If  an  HHA  uses  a  cost  reporting  period 
that  is  not  12  months  in  duration,  a 
special  calculation  of  the  adjustment 
factor  must  be  made.  This  results  from 
the  fact  that  projections  are  computed  to 
June  30,  1998.  This  calculation  is  done 
using  the  methodology  described  in 
section  VII. B. 

IX.  Schedule  of  Limits 

The  schedule  of  limits  set  forth  below 
applies  to  cost  reporting  periods 
beginning  on  or  after  July  1,  1997.  The 
intermediaries  will  compute  the 
adjusted  limits  using  the  wage  index 
published  in  Tables  4a  and  4b  of  section 

X.  and  will  notify  each  HHA  they 
service  of  its  applicable  cost  per-visit 
limit  for  each  type  of  service.  Each 
HHA's  aggregate  limit  cannot  be 
determined  prospectively,  but  depends 
on  each  HHA's  Medicare  visits  for  each 
type  of  service  for  the  cost  reporting 
periods  subject  to  this  notice. 

The  HHA  costs  that  are  subject  to  the 
limits  include  the  cost  of  medical 
supplies  routinely  furnished  in 
conjunction  with  patient  care.  Durable 
medical  equipment,  orthotics, 
prosthetics,  and  other  medical  supplies 
directly  identifiable  as  services  to  an 
individual  patient  are  excluded  from  the 
per-visit  costs  and  are  paid  without 
regard  to  this  schedule  of  limits.  (See 
Chapter  IV  of  the  Home  Health  Agency 
Manual  (HCFA  Pub.  11).) 

The  intermediary  will  determine  the 
limit  for  each  HHA  by  multiplying  the 
number  of  Medicare  visits  for  each  type 
of  service  furnished  by  the  HHA,  by  the 
respective  per-visit  cost  limit.  The  sum 
of  these  amounts  is  compared  to  the 
HHA's  total  allowable  cost. 


Example:  HHA  X,  a  freestanding 
agency  located  in  Richmond,  VA, 
furnished  5,000  covered  skilled  nursing 


visits,  2.000  physical  therapy  visits,  and 
4,000  home  health  aide  visits  to 
Medicare  beneficiaries  during  its  12- 

Determining  the  Aggregate  Cost  Limit 


month  cost  reporting  period  begirming 
July  1,  1997.  The  aggregate  cost  limit  for 
the  HHA  is  calculated  as  follows: 


Type  of  visit 


Skilled  nursing  .... 
Physical  therj43y  . 
Home  health  aide 


Total  Visits  ... 
Aggregate  cost  limit 


Visits 


5,000 
2,000 
4,000 


11,000 


Nonlatxir 
portion 


Adjusted 
labor  por- 
tion 


S22.28 
24.30 
10.88 


$72.64 
79.54 
35.25 


Adjusted 
limit  1 


$100.59 

110.04 

48.88 


Aggregate 
limit 


$502,950 
220,080 
195,520 


918,5501 


'  Includes  special  labor  adjustment  of  1 .078  for  budget  neutrality. 

Before  the  limits  are  applied  during  settlement  of  the  cost  report,  the  HHA's  actual  costs  are  reduced  by  the  amount 
of  individual  items  of  cost  (for  example,  administrative  compensation  and  contract  services)  that  are  found  to  be  excessive 
under  the  Medicare  principles  of  provider  payment.  That  is,  the  intermediary  reviews  the  various  reported  costs,  taking 
into  account  all  the  Medicare  payment  principles;  for  example,  the  cost  guidelines  for  physical  therapy  furnished  under 
arrangements  (see  42  CFR  413.106)  and  the  limitation  on  costs  that  are  substantially  out  of  line  with  those  comparable 
home  health  agencies  (see  42  CFR  413.9). 

Table  3.— Per  Visit  Limits  for  Home  Health  Agencies 


Type  of  visit 


MSA  (NECMA)  location: 

Skilled  nursing  care 

Physical  therapy 

Speech  pathology  

Occupational  therapy  ... 

Medical  social  services 

Home  health  aide 

Non-MSA  locatwn: 

Skilled  nursing  care 

Physical  therapy 

Speech  pathology  

Occupational  therapy  ... 

Medical  social  services 

Home  health  aide 


Lknit 


$101.20 
110.81 
111.60 
110.52 
146.39 
49.22 

113.07 
123.38 
134.19 
133.22 
189.57 
49.03 


Latxjr  por- 
tion 


Nonlabor 
portion ' 


$79.01 
86.51 
86.96 
85.97 

114.01 
38.34 

92.35 
100.66 
109.22 
106.26 
154.33 

40.03 


$22.28 
24.30 
24.64 
24.55 
32.38 
10.88 

20.72 
22.72 
24.97 
24.96 

35.24 
9.00 


'  Nonlabor  portion  of  limits  for  HHAs  located  in  Alaska,  Hawaii,  Puerto  Rico,  and  the  Virgin  Islands  are  increased  by  multiplying  them  by  the 
following  cost-of-living  adjustment  factors:  • 


Location 


Alaska 

Hawaii: 

County  of  Honolulu 

County  of  Hawaii  ... 

County  of  Kauai 

County  of  Maui  

County  of  Kalawao 

Puerto  Rico  ^ 

Virgin  Islands  


Adjustment 
factor 


1.250 

1.22S 
1.150 
1.200 
1.22S 
1.225 
1.1M 
L125 


X.  Wage  Indexes 


Table  4a.— Wage  Index  for  Urban  Areas 


0040 
0060 


Urtjan  area  (Constituent  counties  or  county  equivalents) 


Abilene,  TX  

Taylor,  TX 
Aguadllla,  PR  .... 

Aguada,  PR 

Aguadllla,  PR 

Moca,  PR 


Wage  index 


0.8048 
0.4237 
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0200 

0220 

0240 


0280  ... 
0320  ... 


0380  ., 
0440. 

0450. 

0460  . 

0470. 

0480. 
0600 

0S20 


Table  4a.— Wage  Index  for  Urban  Areas— Continued 


^3080 
0120 
0160 


Urtan  area  (Constituent  counties  or  county  equivalents) 


Akron,  OH  „ 

Portage.  OH 

Summit,  OH 
Atoany,  GA ~ 

Dougherty,  GA 
Lee.  GA 

Aibany-Schenectady-Troy,  NY  

Albany,  NY 
Montgomery,  NY 
Rensselaer.  NY 
Saratoga.  NY 
Schenectady,  NY 
Schoharie   NY 

Albuquerque,  NM  

Bernalillo.  NM 
Sandoval.  NM 
Valencia.  NM 

Alexarxlria.  LA  

RapKles.  i-A 
Allentown-Bethlehem-Easton,  PA 
Cartx)n.  PA 
Lehigh.  PA 
Northampton,  PA 

Altoona,  PA  - 

Blair.  PA 

Anianllo,  TX  - 

Potter,  TX 
Randall,  TX 

Anchorage.  AK 

Anchorage,  AK 

Ann  ArtX)r   Ml   — 

Lenawee.  Ml 
Livingston.  Ml 
Washtenaw,  Ml 

Anniston,  AL  ~__ 

Calhoun,  AL 
AppietorvOshkosh-Neenah,  Wl  ... 
Calumet.  Wl 
Outagamie.  Wl 
Winnebago,  Wl 

Arecitx)  °R 

Arecibo.  '^R 
Camuy,  PR 
Hatillo,  PR 

Asheville.  NC  

Buncombe,  NC 
Madison,  NC 

Athens,  GA  — 

Claf1<e,  GA 
Madison,  GA 
Oconee,  GA 

•Atlanta,  GA „ 

Barrow.  GA 
Bartow,  GA 
Carroll,  GA 
Cherokee,  GA 
Clayton.  GA 
Cobb.  GA 
Coweta,  GA 
DeKalb,  GA 
Douglas,  GA 
Fayette,  GA 
Forsyth,  GA 
Fulton,  GA 
Gwinnett,  GA 
Henry,  GA 
Newton,  GA 
Paulding.  GA 
Picl<;ens.  GA 
Rockdale,  GA 
Spalding,  GA 
Walton,  GA 


Wage  index 


0.9853 
0.8597 
0.8624 


0560 

0600 


0640 


0.9344 

0.8119 
0.9992 

0.9510 
0.8730 

1.3224 

1.1662 

0.8023 
0.8890 

0.4397 

0.9334 
0.9408 

1.0033 


0680 
0720 


TABLE  4a.— Wage  Index  for  Urban  Areas — Continued 


0733 
0743 
0750 

0840 

0860 
0870 
0875 

0880 
0920 

0960 
1000 

1010 

1020 
1040 
1080 

1123 


Urtjan  area  (Constituent  counties  or  county  equivalents) 


Wage  irxJex 


Atlantic  City — Cape  May,  NJ „ 

Atlantic  City,  NJ 

Cape  May.  NJ 
Augusta-Aiken,  GA-SC 

Columbia,  GA 

McDuffie,  GA 

Richmond,  GA 

Aiken,  SC 

Edgefield.  SC 
Austin- San  Marcos,  TX 

Bastrop,  TX 

Caldwell,  TX 

Hays.  TX 

Travis.  TX 

Williamson,  TX 
Bakersfield,  CA  

Kern.  CA 
*Baltinx)re.  MD  ., 

Anne  Arundel,  MD 

Baltimore,  MD 

Battinx>re  City,  MD 

Can'oll,  MD 

Harford,  MD 

Howard.  MD 

Queen  Annes,  MD 
Bangor.  ME  

Penobscot,  ME 
Barnstable-Yarmouth,  MA  

Barnstable.  MA 
Baton  Rouge,  LA  

Ascension.  LA 

East  Baton  Rouge.  LA 

Livingston,  LA 

West  Baton  Rouge.  LA 
Beaumont-Port  Arthur,  TX  

Hardin.  TX 

Jefferson,  TX 

Orange,  TX 
Belllngham,  WA  

Whatcom,  WA 
Benton  Hartxir,  Ml  ; , 

Berrien,  Ml 
'Bergen- Passaic.  NJ 

Bergen.  NJ 

Passaic,  NJ 
Billings,  MT  , 

Yellowstone,  MT 
Biloxi-Gulfport-Pascagoula,  MS , 

Hancock.  MS 

Hamson,  MS 

Jackson,  MS 
Binghamton.  NY 

Broome.  NY 

Tioga.  NY 
Birmingham,  AL  

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 
Bismarck,  N D 

Burleigh,  ND 

Morton,  ND 
Bloomington,  IN 

Monroe,  IN 
Bloomington-Normal,  IL , 

McLean,  IL 
Boise  City,  ID  

Ada,  ID 

Canyon,  ID 
'Boston-Worcester  Lawrence-Lowell-Brockton,  MA-NH 

Bnstol,  MA 

Essex,  MA 


1.1077 

0.8836 


0.9254 


1.0189 

0.9798 


0.9391 
1.3661 
0.8433 

0.8576 

1.1317 
0.8506 
1.1785 

0.9086 
0.8554 

0.8822 
0.9036 

0.7923 

0.8652 
0.8990 
0.9383 

1.1613 


35618 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1.  1997  /  Notices 


Table  4a.— Wage  Index  for  Urban  Areas — Continued 


Urban  area  (Constituent  counties  or  county  equivalents) 

Wage  index 

Middtesex.  MA 

Norfolk.  MA 

Plymouth.  MA 

Suffolk,  MA 

Worcester.  MA 

Hillsborougti,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strattord,  NH 

1125 - 

BouWer-Longmont,  CO 

Boulder,  GO 

0.9522 

1145 

Brazoria   TX     

0.9201 

Brazoria,  TX 

1150 

Bremerton  WA 

1.0901 

Kitsap,  WA 

1240 

Brownsville-Harlinaen-San  Benito  TX     

0.8542 

Cameron.  TX 

1260 

BryarvColiege  Station  TX  » 

0.8851 

Brazos.  TX 

1 280    

"Buffalo-Niagara  Falls,  NY _ 

0.9107 

Ene,  NY 

Niagara,  NY 

1303 

Burlington,  VT  „ 

1 .0068 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 

1310 

Caguas.  PR  „ 

0.4573 

Caguas,  PR 

Cayey,  PR 

Cidra,  PR 

GuratXD,  PR 

San  Lorenzo,  PR 

1320 

Canton-Massilton,  OH 

0.8648 

Carroll,  OH 

Stark.  OH 

1350 

Casper,  WY  „ 

0.8821 

Natrona,  WY 

1360 

Cedar  Raptds  lA  „ ." 

0.8458 

Linn.  lA 

1400 

Champaign- UriDana  IL 

0.9391 

Champaign,  IL 

1440 „ 

BerVeley.  SC 
Charleston,  SC 
Dorchester.  SC 

0.8963 

1480  .„ 

0.9526 

Kanawha  WV 
Putnam.  WV 

1 520 

*Ctianotte-Gastonia-Rock  Hill.  NC-SC  

Caban-us.  NC 

0.9620 

Gaston.  NC 

Lincoln.  NC 

Mecklenburg,  NC 
Rowan,  NC 
Union.  NC 
York.  SC 

1540 „„ 

Chartottesville,  VA  

09155 

Albemarle,  VA 

Charlottesville  City,  VA 

Fluvanna.  VA 

Greene.  VA 

1560 

Chattanooga.  TN-GA  

0.8847 

Catoosa,  GA 

Dade.  GA 

Walker,  GA 

Hamilton,  TN 

Marion,  TN 

1580 

Cheyenne,  WY _ 

0.7678 

Laramie,  WY 

1600 

•Chicago,  IL 

1  0760 

Cook.  IL 

DeKalb.  IL 
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TABLE  4a.— WAGE  INDEX  FOR  URBAN  AREAS — Continued 


Uftaan  area  (Constituent  counties  or  county  equivalents) 


Wage  index 


1620 

1640 


1660 
1680 


1720 
1740 
1760 

1800 
1840 


1880 
1900 
1920 


1950 


1960 


DuPage.  IL  Grundy.  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry,  IL 

Will,  IL 
Chico-Paradise,  CA  

Butte,  CA 
•Cincinnati,  OH-KY-IN 

Deartxjrn,  IN 

Ohio,  IN 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clermont,  OH 

Hamilton,  OH 

Wan-en,  OH 
Clarksville-Hopkinsville.  TN-KY  , 

Chnstian,  KY 

Montgomery,  TN 
*Cleveland-Lorain-Etyria,  OH 

Ashtabula,  OH 

Cuyahoga,  OH 

Geauga,  OH 

Lake,  OH 

Lorain,  OH 

Medina,  OH 
Colorado  Springs.  CO  

El  Paso,  CO 
Columtna,  MO 

Boone,  MO 
Columbia,  SC 

Lexington,  SC 

Richland.  SC 
Columtxjs,  GA-AL  

Russell,  AL 

Chattanoochee,  GA 

Hams,  GA 

Muscogee,  GA 
•Columbus,  OH 

Delaware,  OH 

FairfieW,  OH 

Franklin,  OH 

Licking,  OH 

Madison,  OH 

Pickaway,  OH 
Corpus  Christi,  TX  

Nueces,  TX 

San  Patrrcio,  TX 
Cumbertand,  MD-WV 

Allegany,  MD 

Mineral,  WV 
•Dallas,  TX 

Collin,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

Henderson,  TX 

Hunt,  TX 

Kaufman,  TX 

Rockvrall,  TX 
Danville,  VA  

Danville  City,  VA 

Pittsylvania,  VA 
Davenport- Rock  Island-Moline,  lA-IL 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 


1.0417 

0.9570 


0.7716 

0  9886 


0.9341 
C.8899 

0.9160 

0.7779 

0.9681 


0.8881 
0.8671 
0.9729 


0.8497 

0.8388 


'n>*'  JelH^^^  . 
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2120 


2160 


Table  4a.— Wage  Index  for  Urban  Areas— Continued 


Table  4a.— Wage  Index  for  Urban  Areas— Continued 


2000 

2020 

2030 

2040 
2060 


2180 

2190 
2200 
2240 

2281 
2290 

2320 
2330 
2335 
2340 
236a 
2400 
2440 

2S20 

2560 
2580 

2620 


Urt)an  area  (Constituent  counties  or  county  equivalents) 

Dayton-SpringfieW,  OH 

Clark.  OH 

Greene,  OH 

Miami.  OH 

Montgomery,  OH 

Daytona  Beach,  FL 

.  Flagler,  FL 

Volusta,  FL 
Decatur,  AL 

Lawrerx^e.  AL 

Morgan,  AL 
Decatur,  IL  

Macon.  IL 
'Denver,  CO  

Adams,  GO 

Arapahoe.  CO 

Denver.  CO 

Douglas.  CO 

Jetterson,  CO 
Des  Manes,  lA  :. 

Dallas,  lA 

Polk,  lA 

Warren,  I A 
•Detroit,  M!  _ 

Lapeer,  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

St  Clair.  Ml 

Wayne,  Ml 
Dottian,  AL 

Dale,  AL 

Houston,  AL 
Dover,  DE  

Kent.  DE 
Dubuque.  I A „ 

DutKXjue,  lA 
Duluth-Supenor,  MN-WI 

St   Louis,  MN 

Douglas.  Wl 
Dutchess  County.  NY  „ , 

Dutchess.  NY 
Eau  Claire  Wl   

Chippewa.  Wl 

Eau  Claire,  Wl 
El  Paso.  TX 

El  Paso,  TX 
Elkhart-Goshen,  IN  

Elkhart.  IN 
Elmira,  NY 

Ctiemung,  NY 
Entd,  OK  „ 

Garfiekj,  OK 
Erie,  PA ...„ 

Erie.  PA 
Eugene-Spnngfield,  OR 

Lane,  OR 
Evansville-Henderson,  IN-KY  

Posey.  IN 

Vandert)urgh,  IN 

Wamck,  IN 

Henderson,  KY 
Fargo-Mooftiead.  ND-MN  

Clay.  MN 

Cass.  ND 
Fayetteville  NC  „ „ , 

Cumt)eriand,  NC 
Fayetteville-Springdale-Rogers,  AR  

Benton.  AR 

Washington,  AR 
Flagstaff,  AZ-UT .'. _ 

Coconino,  AZ 


Wage  index 


0.9559 

0.8871 

0.8384 

0.7848 
1.0166 


0.8815 


1.0724 


0.7740 

0.8997 

0.8112 
0.9416 

1 .0589 
0.8678 

0.9464 
0.8801 
0.8417 
0.7862 
0.9159 
1.1271 
0.8983 

0.9045 

0.9007 
0.7220 

0,9019 


2640 
2650 

2655 
2670 
2680 
2700 
2710 

2720 

2750 
2760 


2800 

2840 

2880 
2900 
2920 
2960 

2975 

2980 

2985 

2995 
3000 

3040 
3060 
3080 
3120 


Urban  area  (Constituent  counties  or  county  equivalents) 


Wage  index 


Kane,  UT 
Flint,  Ml  ;. 

Genesee,  Ml 
Florence,  AL  _ „ 

Colbert,  AL 

Lauderdale,  AL 
Florence,  SC  

Florence,  SC 
Fort  Cdlins-Loveland,  CO  „_ 

Larimer,  CO 
•Ft.  Lauderdale,  FL _ „ 

Broward,  FL 
Fort  Myers-Cape  Coral,  FL 

Lee,  FL 
Fort  Pierce-Port  St.  Lucie,  FL ™ 

Martin,  FL 

St.  Luae,  FL 
Fort  Smith,  AR-OK „ 

Crawford,  AR 

Sebastian.  AR 

Sequoyah,  OK 
Fort  Walton  Beach,  FL  

Okakjosa,  FL 
Fort  Wayne,  IN  _ „., 

Adams,  IN 

Allen,  IN 

DeKatb,  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN 
•Forth  Worth-Artington,  TX  

Hood,  TX 

Johnson,  TX 

Parker,  TX 

Tarrant,  TX 
Fresno.  CA , r. 

Fresrx),  CA 

Madera,  CA 
Gadsden,  AL 

Etowah,  AL 
GainesviHe,  FL _ - 

Alachua,  FL 
GatvestorvTexas  Ci^.  TX _. 

Galveston,  TX 
Gary,  IN  _ „ 

Lake, IN 

Porter,  IN 
Glens  Falls.  NY _ 

Wan-en,  NY 

Washington,  NY 
Gokjsboro,  NC „ 

Wayne,  NC 
Grand  Forks,  ND-MN „ 

Polk,  MN 

Grand  Fortes,  ND 
Grand  Junction,  CO „ 

Mesa,  CO 
Grand  Rapids-MuskegorvHollarxJ.  Ml  

Allegan,  Ml 

Kent,  Ml 

Muskegon,  Ml 

Ottavra,  Ml 
Great  Falls.  MT „ „ 

Cascade.  MT 
Greeley.  CO .'. 

Weld,  CO 
Green  Bay,  Wl  

Brown,  Wl 
*Greensboro-Winston-Salem-High  Point,  NC 

Alamance,  NC 

Davidson.  NC 

Davie,  NC 


^  ^248 
0.7938 

0  8694 
1.0562 
1.0548 
0.9032 

1.0169 

0,7864 

0.9192 

0-8800 


1.0153 

1.1183 

0.8881 
0.9434 
1.0997 
0.9641 

0.8562 

0.8393 
0.9011 

C.8336 
1.0119 

0.868- 
0.969C 
0.9038 
0.9332 
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3150 
3160 


3283 

3285 
3290 


3400 


3440 
3480 
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Table  4a.— Wage  Index  for  Urban  Areas — Continued 


3180 
3200 
3240 


3320 
3350 

3360 


3500 
3520 
3560 


Urt>an  area  (Constituent  counties  or  county  equivalents) 


Forsytti.  NC 

Guilford,  NC 

Randolpti.  NC 

Stokes,  NC 

Yadkin,  NC 
Greenville,  NC  

Pitt.  NC 
Greenville-Spartantxirg-Anderson,  SC 

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pickens,  SC 

Spartantxjrg,  SC 
Hagerstown,  MD  

Washington,  MD 
Hamiltoo-Middletown,  OH 

Butter,  OH 
Han-isburg-Letjanon-Carlisle,  PA 

Cumberland,  PA 

Dauphin,  PA 

Lebanon,  PA 

Peny,  PA 
•Hartford,  CT 

Hartford,  CT 

Litchfield,  CT 

Middlesex,  CT 

Tolland,  CT 
Hattiestxjrg,  MS  

Forrest,  MS 

Lamar,  MS 
Hickory-MorgantorvLenoir,  NC 

Alexander,  NC 

Burke.  NC 

Caidweil,  NC 

CatawtMi.  NC 
Honolulu.  HI 

Honolulu,  HI 
Houma,  LA 

Lafourche,  LA 

Terretxjnne,  LA 
•Houston,  TX  

Chambers,  TX 

Fort  Bend,  TX 

Harris.  TX 

Liberty,  TX 

Montgonr>ery,  TX 

Waller,  TX 
Huntington-Ashland,  WV-KY-OH  , 

Boyd,  KY 

Carter,  KY 

Greenup.  KY 

Lawrence,  OH 

Cabell,  WV 

Wayne,  WV 
HuntsvHIe,  AL 

Limestone,  AL 

Mad»on,  AL 
•Indianapolis.  IN 

Boone.  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
Iowa  City,  lA  

Johnson,  I A 
Jackson,  Ml 

Jackson,  Ml 
Jackson,  MS  


Wage  index 


0.9078 

0.8927 


3580 
3600 


0.9175 
0,9490 
1.0158 

1 .2367 

0.7252 
0,8626 

1.1461 
0.7853 

1.0000 


0.9174 


0.8206 
0.9903 


0.9361 
0,9045 
0,7884 


3850 


3870 


Table  4a.— Wage  Index  for  Urban  Areas— Continued 


3605 
3610 
3620 
3640 
3650 


3680 

3700 
3710 

3720 

3740 
3760 


Urtan  area  (Constituent  counties  or  county  equivalents) 


3800 
3810 

3840 


Hinds,  MS 

Madison,  MS 

Rankin,  MS 
Jackson,  IN 

Madison,  TN 

Chester,  TN 
Jacksonville,  FL  „ , 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St,  Johns,  FL 
Jacksonville,  NC  

Onslow,  NC 
Jamestown,  NY _ 

Chautaqua,  NY 
Janesville-Betoit,  Wl  

Rock,  Wl 
Jersey  City,  NJ 

Hudson,  NJ 
Johnson  City-Kingsport-Bnstol,  TN-VA 

Carter.  TN 

Hawkins,  TN 

Sullivan,  TN 

Unkx)i,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott.  VA 

Washington,  VA 
Johnstown,  PA _ 

Cambria,  PA 

Somerset,  PA 
Jonesboro,  AR  

Craighead,  AR 
Joplin,  MO 

Jasper,  MO 

Newton,  MO 
Kalamazoo-Battlecreek,  Ml 

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 
Kankakee,  IL 

Kankakee,  IL 
•Kansas  City,  KS-MO 

Johnson.  KS 

Leavenworth.  KS 

Miami,  KS 

Wyandotte,  KS 

Cass.  MO 

Clay,  MO 

Clinton,  MO 

Jackson.  MO 

Lafayette.  MO 

Platte,  MO 

Ray,  MO 
Kenosha,  Wl  „ 

Kenosha,  Wl 
Killeen-Temple,  TX  

Bell,  TX 

Coryell,  TX 
Knoxville,  TN 

Anderson.  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Union,  TN 
Kokomo,  IN  

Howard,  IN 

Tipton,  IN 
La  Crosse,  WI-MN  

Houston,  MN 

La  Crosse,  Wl 


Wage  index 


0.8288 
0.9086 

07055 
0.7670 
0,8645 
1.1382 
0.8884 


C8398 

0.7220 

0  7638 

•■  .0542 

0.9115 
0.9478 


0.9146 
1.0392 

0.8502 


0.8590 


0.8618 
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3880 


4600 

4640 


Table  4a.— Wage  Index  for  Urban  Areas — Continued 


3920 

3960 
3980 

4000 
4040 

4080 
4100 

4120 

4150 
4200 
4243 
4280 


4320 

4360 
4400 

4420 

4480' 
4520 


Urban  area  (Constituent  counties  or  county  equivalents) 


Lafayette,  LA 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 
Lafayette,  IN  

Clinton.  IN 

Tippecanoe,  IN 
Lake  Charles,  LA „ 

Calcasieu,  LA 
Laketend-Winter  Haven.  FL 

Polk,  FL 
Lancaster,  PA  

Lancaster,  PA 
Lansing-East  Lansing,  Ml 

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml 
Laredo,  TX  

WetJb,  TX 
Las  Cruces,  NM 

Dona  Ana.  NM 
*Las  Vegas.  NV-AZ 

Mohave,  AZ 

Clark,  NV 

Nye.  NV 
Lawrence.  KS  

Douglas,  KS 
Lawlon.  OK  „ 

Comanche,  OK 
Lewiston-Autxim,  ME  „.., 

AnOroscoggin,  ME 
Lexington,  KY 

Bourtjon,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott,  KY 

Woodford,  KY 
Lima,  OH 

Allen,  OH 

Auglaize.  OH 
Lincoln,  NE  

Lancaster,  NE 
Little  Rock-North  Uttle  Rock,  AR 

Faulkner.  AR 

Lonoke.  AR 

Pulaski,  AR 

Saline,  AR 
Longview-Marshall,  TX  

Gregg,  TX 

Harrison,  TX 

Upshur.  TX 
Los  Angeles- Long  Beach.  CA  ... 

Los  Angeles,  CA 
Louisville,  KY-IN 

Clark,  IN 

Floyd,  IN 

Harrison,  IN 

Scoti,  IN 

Bullitt,  KY 

Jeflerson,  KY 

Oldham,  KY 
Lubbock,  TX 

Lubbock.  TX 
Lynchburg.  VA 

Amherst,  VA 

Bedford,  VA 

Bedford  City.  VA 

Campbell,  VA 

Lynchkxjrg  City,  VA 


Wage  index 


0.8163 

0.8781 

0.8034 
0.8774 
0.9583 

1.0010 

0.7073 
0.8497 
1.0870 

0.8597 
0.8365 
0.9410 
0.8293 


4680 


0.8732 

0.9161 
0.8597 

0.8645 

1 .2343 
0.9447 


5120 


0.8510 
0.8052 


Table  4a.— Wage  Index  for  Urban  Areas — Continued 


Urtan  area  (Constituent  counties  or  county  equivalents) 


Wage  index 


4720 
4800 

4840 


4880 
4890 
4900 
4920 


4940 
5000 
5015 

5080 


5160 

5170 
5190 

5200 
5240 

5280 


Macon.  GA 

Bibb,  GA 

Houston,  GA 
Jones,  GA 

Peach,  GA 

Twiggs,  GA 
Madison,  Wl 

Dane, Wl 
Mansfield,  OH 

Crawrford,  OH 

Richland,  OH 
Mayaguez,  PR  — 

Anasco,  PR 

Catw  Rojo,  PR 

Hormigueros,  PR 

Mayaguez,  PR 

Satjana  Grande,  PR 

San  German,  PR 
McAllen-Edinburg-Mission.  TX  

Hklalgo,  TX 
Medford-Ashland,  OR  „ 

Jackson,  OR 
Melboume-Titusville-Palm  Bay,  Fl 

Brevard,  Fl 
•Memphis,  TN-AR-MS „ 

Crittenden,  AR 

DeSoto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 
Merced.  CA 

Merced,  CA 
•Miami,  FL 

Dade,  FL 
'MiddJesex-Somerset-Hunterdon,  NJ 

Hunterdon,  NJ 

Mkjcflesex,  NJ 

Sonnerset  NJ 
•Milwaukee-Waukesfia,  Wl  

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha.  Wl 
•Minneapdis-St.  Paul,  MN-WI  , 

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin.  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 

Shertxirne,  MN 

Washington,  MN 

Wnght.  MN 

Pierce,  Wl 

St.  Croix,  Wl 
Mobile,  AL 

Baldwin,  AL 

Mobile,  AL 
Modesto,  CA  _ 

Stanislaus,  CA 
*Monnx)utf>-Ocean,  NJ  

Monnxjuth,  NJ 

Ocean,  NJ 
Monroe,  LA  „ 

Ouachita,  LA 
Montgomery,  AL  

Autauga,  AL 

Elmore.  AL 

Montgomery,  AL 
Muncie,  IN 


0.8824 


1.0021 

0.8524 

0.4215 


08485 
1  0068 
0.9068 
0.8166 


1.0660 
0.9938 
1.0883 

0.9645 
1.0777 


0.7981 

1.0600 
1  0833 

0.8211 
0.7876 

0.9714 
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5600  ... 


5640 


5660... 
57g0  ... 
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Table  4a.— Wage  Index  for  Urban  areas— Continued 


Table  4a.— Wage  Index  for  Urban  Areas — Continued 


5330 
5345 
5360 


5380 

5483 

5523 
5560 


Urt)an  area  (Constituent  counties  or  county  equivalents) 


Wage  index 


5775 

5790 
5800 


Delaware,  IN 
Myrtle  Beach,  SC 

Horry,  SC 
Naples.  FL  

Collier,  FL 
•Nashville,  TN 

Cheatham,  TN 

Davidson.  TN 

Dickson,  TN 

Robertson,  TN 

Ruttiertord  TN 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN 

•  Nassau-Suffolk,  NY „ „ 

Nassau.  NY 

Suffolk.  Nv 
•New  Haven-Endgeport-Stamford-Danbury-Waterbury,  CT 

Fairfiekj.  CT 

New  Haven,  CT 
New  Londorv-Norwfch,  CT  

New  London,  CT 
■  New  Orleans,  LA  

Jefferson,  LA 

Orleans,  LA 

Plaquemines,  LA 

St.  Bernard,  LA 

St.  Charles,  LA 

St.  James,  LA 

St.  John  Baptist,  LA 

St.  Tammany,  LA 

•  New  York,  NY 

Bronx.  NY 
Kings,  NY 
New  York,  NY 
Putnam,  NY 
Queens,  NY 
Rchmond,  NY 
Rockland,  NY 
Westchester,  NY 

•  Newark,  NJ  

Essex,  NJ 
Morris,  NJ 
Sussex,  NJ 
Uraon,  NJ 
Warren,  NJ 

N«v»(burgh,  NY-PA 

Orange,  NY 
Pike.  PA 

•  Norfolk-Virginia  Beach-Newport  News,  VA-NC 

Currituck,  NC 
Chesapeake  City,  VA 
GkHJcester,  VA 
Hampton  City,  VA 
Isle  of  Wight,  VA 
James  City,  VA 
Mathews,  VA 
Newport  News  City,  VA 
Norfolk  City.  VA 
Poquoson  City.  VA 
Portsnnouth  City,  VA 
Suffolk  City,  VA 
Virginia  Beach  City  VA 
Williamsburg  City,  VA 
York,  VA 

•  Oakland.  CA 

Alameda,  CA 

Contra  Costa,  CA 
Ocala,  FL  

Marion.  FL 
Odessa-Mkltand.  TX  ..„ 

Ector,  TX 


0.7790 

1.0199 
0.9081 


1.3547 
12704 

1.2262 

0.9294 


1  4154 


1.1762 


1 ,0803 
0.8348 


1 .4991 

0.9105 
0.8482 


Urt)an  area  (Constituent  countes  or  county  equivalents! 

Wage  index 

Midand,  TX 

5880  

•  Oklahoma  City,  OK „ 

Canadian,  OK 
Cleveland,  OK 
Logan.  OK 
McClain,  OK 
Oklahoma.  OK 

0.8371 

-  ' 

Pottawatomie.  OK 

5910 

Olympta,  WA „„ „.._ „„_ „„...„ _ 

1  0689 

Thurston.  WA 

5920  „ „ 

Omaha,  NE-IA „ 

Pottawattamie,  lA 
Cass,  NE 
Douglas,  NE 
Sarpy,  NE 
Washington,  NE 

0.9480 

5945  

'Orange  County,  CA  „ „ _ 

Orange,  CA 

1.1966 

5960 

•  Orlando,  FL „ „. 

0.9470 

Lake,  FL 

Orange,  FL 

Osceola,  FL 

Seminole.  FL 

5990  -. 

Owensboro.  KY _ „ „ „ „ 

Daviess.  KY 

0.7575 

6015  

Panama  City,  FL _ „_ „ 

Bay,  FL 

0  8061 

6020 „ 

Parkersburg-Marietta,  WV-OH 

Washington,  OH 
Wood,  WV 

0.7877 

6080  „.... 

Pensacola.  FL „ „ _ 

Escambia,  FL 
Santa  Rosa,  FL 

0.8202 

U   1  ^\J     >•>»•■•••••••••■■•••■«••■•••• 

Peoria-Pekin.  IL „ .*. 

Peoria,  IL 
Tazewell,  IL 
Woodford,  IL 

0.89O6 

6160 

•  Philadelphia,  PA-NJ „ „_ „. 

1.1237 

Burlington,  NJ 
Camden,  NJ 
Gloucester.  NJ 
Salem,  NJ 
Bucks,  PA 
Chester,  PA 
Delaware.  PA 
Montgomery.  PA 
Philadelphia.  PA 

6200 

'  Phoenix -Mesa.  AZ  » „ 

Maricopa,  AZ 
Pinal,  AZ 

0.9810 

6240 

Pine  Bluff,  AR  „ _...„ _ 

Jefferson,  AR 

0.7886 

6280  „ 

♦Pittsburgh,  PA  ...„ „ _ _ _ 

Allegheny,  PA 
Beaver,  PA 
Butler,  PA 
Fayette,  PA 
Washington,  PA 
Westmoreland,  PA 

0.9701 

6323  

PIttsfiela,  MA „ 

Berkshire,  MA 

1.0552 

6340  

Pocatelo.  ID  : „ 

Bannock  ID 

0.8784 

6360 

Ponce.  PR _ „ 

Guayanilla.  PR 

0.4685 

Juana  Diaz.  PR 

Penueias.  PR 

Ponce,  PR                                                  '                               • 

Villalba,  PR 

Yauco,  PR 

6403         

Portland   ME          _ _ „ „ _ „_ 

0.9619 

CumberlarxJ,  ME 
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6440 


6483 


6520 
6560 
6580 
6600 
6640 


6660 
6680 
6690 
6720 
6740 

6760 


6780 
6800 

6820 
6840 


Table  4a.— Wage  Index  for  Urban  Areas— Continued 

Urtan  area  (Constituent  counties  or  county  equivalents) 

Sagadahoc,  ME 

York.  ME 
•Portland-Vancouver,  OR-WA  „ 

Clackanr^s,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

Clark,  WA 
Providence-Warwick-Pawtucket,  Rl 

Bristol,  Rl 

Kent.  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 

Statewide,  Rl 
Provo-Orem,  UT  

Utah,  UT 
Pueblo,  CO  - - 

Pueblo.  CO 
Punta  Gorda,  FL 

Chartotte,  FL 
Racine,  Wl 

Racine,  Wl 
Raleigh-DurhanvChapel  Hill,  NC » 

Chatham,  NC 

Durtiam,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 
Rapid  City,  SD 

Pennington,  SD 
Reading,  PA „ 

Berks,  PA 
Redding,  CA  

Shasta.  CA 
Reno,  NV  

Washoe,  NV 
Rk:hland-Kennewick-Pasco,  WA 

Benton,  WA 

Franklin,  WA 
Richmond-Peterslxirg,  VA - 

Charles  City  County,  VA 

Chesterflekj,  VA 

Colonial  Heights  City,  VA 

DinwKJdIe,  VA 

Goochland,  VA 

Harwver,  VA 

Henrico,  VA 

Hopewell  City.  VA 

New  Kent,  VA 

Petersburg  City,  VA  . 

Powhatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 
•Riverside-San  Bemardirx),  CA 

Riverside,  CA 

San  Bernardino,  CA 
Roanoke,  VA 

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City.  VA 
Rochester,  MN 

Olmsted,  MN 
•Rochester,  NY 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orieans.  NY 


Wage  index 


1.1235 


1.1092 


1.01116 

0.8284 
0,8999 
0.8835 
0.9728 


0.8455 
0.9445 
1.1605 
1.1018 
0.9970 

0.9194 


1.1379 

0.8702 

1.0428 
0.9649 


Table  4a.— Wage  Index  for  Urban  Areas— Continued 


6880 

5895 
6920 

6960 

6980 
7000 
7040 


Urt>an  area  (Constituent  counties  or  county  equivalents) 


7080 

7120 
7160 

7200 
7240 

7320 
7360 

7400, 
7440  . 


Wayne,  NY 
Rocklord,  IL  

Boone,  IL 
Ogle,  IL 
Winnebago.  IL 

Rocky  Mount,  NC  

Edgecombe.  NC 
Nash.  NC 

'Sacramento,  CA  

Ei  Dorado,  CA 
Placer,  CA 
Sacramento.  CA 
Saginaw-Bay  City-Midland,  Ml 
Bay,  Ml 
Midland,  Ml 
Saginaw,  Ml 

St.  Cloud  MN  

Benton,  MN 
Stearns,  MN 

St,  Josepi-    MO 

Andrews,  MO 
Buchanan,  MO 

•St.  Louis,  MO-IL  

Clinton,  IL 
Jersey,  IL 
Madison,  IL 
Monroe,  IL 
St,  Clair,  IL 
Franklin.  MO 
Jefferson,  MO 
Lincoln,  MO 
St.  Charles,  MO 
St,  Louis,  MO 
St.  Louis  City.  MO 
Warren,  MO 

Salem,  OR  .', 

Marion,  OR 
Polk,  OR 

Salinas,  CA 

Monterey,  CA 

•Salt  Lake  Cify-Ogoen,  UT 

Davis,  UT 
Salt  Lake,  UT 
Weber,  UT 

San  Angelo,  TX  

Tom  Green,  TX 

•San  Antonio  TX  , 

Bexar,  TX 
Comal,  TX 
Guadalupe,  TX 
Wilson,  TX 

•San  Diego,  CA  

San  Diego.  CA 

*San  Francisco,  CA  

Mann,  CA 

San  Francisco,  CA 

San  Mateo,  CA 

•San  Jose,  CA  

Santa  Clara,  CA 

*San  Juan-Bayamon,  PR , 

Aguas  Buenas,  PR 
Barceioneta,  PR 
Bayamon,  PR 
Canovanas,  PR 
Carolina,  PR 
Catano,  PR 
Ceiba,  PR 
Comeno,  PR 
Corozal,  PR 
Dorado,  PR 
Fajardo,  PR 
Florida,  PR 


Wage  Index 


0,8994 

0.8955 
1.2351 

0.9612 

0.9457 
0.8551 
0.9022 


0.9728 

1.3803 
0.9677 

0.7577 
0.8390 

12134 
1.4260 

1.4519 
0.4506 


35630 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1,  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  126  /  Tuesday,  luly  1.  1997  /  Notices 


35631 


Table  4a.— Wage  Index  for  Urban  areas— Continued 


Table  4a.— Wage  Index  for  Urban  Areas — Continued 


Urt>an  area  (Constituent  counties  Of  county  equivalents) 


Wage  index 


7460 
7480 
7485  . 
7490 

7500 
7510  , 

7520 
7560 

7600 

7610 
7620 
7640 
7680 

7720 

7760 

7800 
7840 

7880 

7920 


Guaynabo,  PR 
Humacao,  PR 
Juncos,  PR 
Los  Piedras,  PR 
Loiza.  PR 
Luguillo.  PR 
Manati.  PR 
Morovis.  PR 
Naguatx3,  PR 
Naranirtc,  PR 
Rio  Grande.  PR 
San  Juan,  PR 
Toa  Atta,  PR 
Toa  Baia,  PR 
Tru|illo  Alto.  PR 
Vega  Aita.  PR 
Vega  Baja.  PR 
Yabucoa,  PR 
San  Luis  Obispo-Atascadero-Paso  Robtes,  CA 
San  Luis  Otxspo,  CA 

Santa  Baitiara-Santa  Mana-Lompoc,  CA 

Santa  Barbara.  CA 

Santa  Cruz-WatsonviJIe,  CA  _ 

Santa  Cruz,  CA 

Santa  Fe,  NM  _ - — 

Los  Alarrxjs,  NM 
Santa  Fe,  NM 

Santa  Rosa,  CA _ 

Sonoma.  CA 

Sarasota-Bradenton.  FL  

Manatee.  FL 
Sarasota,  FL 

Savannah,  GA  ~ 

Bryan.  GA 
CiTatham,  GA 
Effingham.  GA 

Scranton-Wilkes-Bane-Hazleton,  PA  

Columtwa,  PA 
Lackawanna,  PA 
Luzerne,  PA 
Wyoming.  PA 

•Seattle-Bellevue-Everett,  WA 

Island,  WA 
King,  WA 
Srxihomish,  WA 

Sharon  PA  

Mercer.  PA 

Sheboygan,  Wl  „ _ 

Sheboygan,  Wl 

Sherman-Denison,  TX  „ — 

Grayson    "^X 

Shreveport-Bossier  City,  LA  — 

Bossier.  LA 
Caddo.  LA 
Webster,  LA 

Siojx  City   lA-NE » 

Woodbury,  lA 
DaKota.  NE 

Sioux  Falls.  SD  „ 

Lincoln.  SD 
Minnehaha,  SD 

South  Bend,  IN  

St.  Joseph,  IN 

SpoKane,  WA  

Spokane.  WA 

Spiinyliold.  IL ~ 

Menard.  IL 
Sangamon,  IL 

Springfield.  MO  

Chnstian,  MO 
Greene,  MO 
Webster,  MO 


1.1561 
1.1242 
1.3520 
1.0823 

1.2526 

0.9789 

0.9649 
0.8752 

1.1384 

0.8886 
0.7764 
0.8614 
0.9359 

0.8313 

0.8620 

0.9934 
1 .0524 
0.8671 

0.7823 


8003 


8050 
6080 


8120 
8140 
8160 


8200 
8240 


8280 


8320 


8360 


8400 


8440 


8480 


8520 


8560 


8600 

8640 


8680 


8720 


8735 


8750 


8760 


8780 


8800 


8840 


Urtjan  area  (Constituent  counties  or  county  equfvalents) 

Springfield,  MA  

Hampden,  MA 

Hampshire,  MA 
State  College,  PA  

Centre,  PA 
Steubenville-Weirton,  OH-WV  

Jefferson,  OH 

Brooke,  WV 

Hancock,  WV 
Stockton-Lodi,  CA 

San  Joaquin,  CA 
Sumter,  SC  

Sumter,  SC 
Syracuse,  NY _ 

Cayuga,  NY 

Madison,  NY 

Onondaga,  NY 

Oswego,  NY 
Tacoma,  WA „ „ 

Pierce,  WA 
Tallahassee,  FL  

Gadsden,  FL 

Leon,  FL 
•  Tampa-St.  Peterstxjrg-Clearwater,  FL  

Hemando,  FL 

Hillstxjrough,  FL 

Pasco,  FL 

Pinellas,  FL 
Terre  Haute,  IN  

Clay,  IN 

Vermillion,  IN 

Vigo,  IN 
Texarkana,  AR-Texarkana,  TX  _ 

Miller,  AR 

Bowie,  TX 
Toledo,  OH 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 
Topeka,  KS  

Shawnee,  KS 
Trenton,  NJ  

Mercer,  NJ 
Tucson,  AZ  „ 

Pima,  AZ 
Tulsa,  OK  ; 

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 
Tuscaloosa,  AL  

Tuscaloosa,  AL 
Tyler,  TX  

Smith,  TX 
Utica-Rome,  NY 

Herkimer,  NY 

Oneida,  NY 
Vallejo-FairfieW-Napa,  CA  „ 

Napa,  CA 

Solano,  CA 
Ventura,  CA  

Ventura,  CA 
Victoria,  TX  

Victoria,  TX 
Vineland-Millville-Bridgeton,  NJ  „ 

Cumtjerland,  NJ 
Visalia-Tulare-Porterville,  CA 

Tulare,  CA 
Waco,  TX  r... 

McLennan,  TX 
•Washington,  DC-MD-VA-WV  


Wage  index 


0586 


0.9538 


0,8266 


1.1330 


0  7699 


0.9395 


1.0860 


0.8313 


0.9250 


0.8591 


0.8503 


1.0361 


.0086 


,0549 


0,9068 


0,8095 


0.7784 


0,9996 


0.8413 


1.3947 


1.1454 


0,8393 


0.9993 


1.0151 


0.7772 


1.0823 
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8920  .. 
8940  .. 
8960  .. 
9000  .. 

9040  .. 

9080  . 

9140  . 
9160  . 

9200  . 

9260  . 
9270  . 

9280  . 
9320  . 

9340 
9360 


Table  4a.— Wage  index  for  Urban  Areas— Continued 


Urt)an  area  (Constituent  counties  or  county  equivalents) 


*  Large  Urtan  Area. 


District  of  Columbia.  DC 
Calvert,  MD 
Charles.  MD 
Frederick,  MD 
Montgomery,  MD 
Prince  Georges.  MD 
Alexandria  City,  VA 
Arlington,  VA 
Clarke,  VA 
Culpepper.  VA 
Fairfax,  VA 
Fairfax  City,  VA 
Falls  Church  City,  VA 
Fauquier,  VA 
Fredericksburg  City,  VA 
King  George,  VA 
Loudoun,  VA 
Manassas  City.  VA 
Manassas  Park  City,  VA 
Pnnce  William,  VA 
Spotsylvania.  VA 
Statlord.  VA 
Warren,  VA 
Berkeley,  WV 
Jefferson,  WV 

Waterloo-Cedar  Falls.  lA  

Black  Hawk,  LA 

Wausau.  Wl  - 

Marathon,  Wl 
West  Palm  Beach-Boca  Raton,  FL 
Palm  Beach,  FL 

Wheeling.  OH-WV 

Belmont,  OH 
Marshall,  WV 
Ohio,  WV 

Wichita.  KS  - 

Butler,  KS 
Harvey,  KS 
Sedgwick,  KS 

Wichita  Falls,  TX 

Archer,  TX 
Wchita,  TX 

Williamsport,  PA  

Lycoming,  PA 

Wilmington-Newark,  DE-^D  

New  Castie,  DE 
Cecil,  MD 

Wilmington,  NC -. 

New  Hanover,  NC 
Brunswick,  NC 

Yakima,  WA  _ 

Yakima,  WA 

Yolo,  CA  

Yolo,  CA 

York,  PA  

York,  PA 

Youngstown-Warren,  OH 

Columbiana,  OH 
Mahoning,  OH 
Trumbull,  OH 

Yuba  City,  CA  

Sutter,  CA 
Yuba,  CA 

Yuma.  AZ 

Yuma,  AZ 


Wage  index 


0.8705 
1.0323 
1.0202 
0.7563 

0.9369 

0.8041 

0.8467 
1.1315 

0.9046 

1.0026 
1.1444 
0.9104 
0.9742 

1.0414 
0.9497 


Table  4b.— Wage  index  for  Rural 

AREAS 


Nonurban  area 


Alabama 

Alaska  

Arizona 

Arkansas  

California 

Colorado  

Connecticut 

Delaware 

Florida  

Georgia  

Hawaii  

Idaho  

Illinois  

Indiana  

Iowa  

Kansas  

Kentucky  , 

Louisiana , 

Maine  , 

Maryland  , 

Massachusetts  ., 

Michigan 

Minnesota  

Mississippi 

Missouri 

Montana  

Nebraska 

Nevada  

New  Hampshire 

New  Jersey '  

New  Mexico  

New  York  

North  Carolina  ... 

North  Dakota 

Ohio  

Oklahoma 

Oregon  

Pennsylvania 

Puerto  Rico  

Rhode  Island '  .. 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia  

Washington  

West  Virginia 

Wisconsin , 

Wyoming  


Wage  index 


0.7122 
1.2444 
0,7928 
0.6954 
1.0002 
0.8092 
1 .2759 
0.9447 
0.8668 
0.7653 
1 .0245 
0.8277 
0.7553 
0.8124 
0.7373 
0.7107 
0.7753 
0.7232 
0.8317 
0.8427 
1.0070 
0  8830 
0.8144 
0.6793 
0.7261 
0.8128 
0.7214 
0.8775 
0.9745 

0.8000 
0.8558 
0.7950 
0.7358 
0.8332 
0.6942 
0.9664 
0.8453 
0.4026 

0.7668 
0.7063 
0.7341 
0  7462 
0.8848 
0.8921 
0.7713 
0.9933 
0.7904 
0.8430 
0.8177 


'  All  counties  within  the  State  are  classified 
urtjan. 

Table  5.— Cost  Reporting  Year 
Adjustment  Factor  ' 


If  the  HHA  cost  reporting  penod 
begins 


The  adjust- 
ment factor 

IS 


August  1,  1997  

September  1,  1997 
October  1,  1997  .... 
November  1,  1997 
December  1 ,  1 997 
January  1,  1998  .... 
February  1,1998  ... 

March  1,  1998 

Apnl  1,  1998  


1.00251 
1.00509 
1 .00771 
1.01038 
1.01311 
1.01588 
1.01871 
1.02154 
1 .02435 


Table  5.— Cost  Reporting  Year 
Adjustment  Factor  ^ — Continued 


If  the  HHA  cost  reporting  period 

begins 


May  1,  1998  . 
June  1 ,  1 998 


The  adjust- 
ment factor 
is 


1.02714 
1.02993 


'  Based  on  compounded  projected  market 
basket  inflation  rates. 

These  adjustment  factors  are  subject 
to  change  based  on  later  estimates  of 
cost  increases. 

If.  for  any  reason,  we  do  not  publish 
a  new  schedule  of  limits  to  be  effective 
on  July  1, 1998  or  do  not  announce 
other  changes  in  the  current  schedule  by 
that  date,  the  current  limits  will 
continue  in  effect.  Intermediaries  will 
be  notified  of  the  adjustment  factors  to 
be  applied  until  a  new  schedule  of 
limits  or  other  provision  is  issued. 

Table  6. — Monthly  Index  Levels 
FOR  Calculating  Inflation  Fac- 
tors TO  Be  Applied  to  Home 
Health  Agency  Cost  Limits 


Month 


Index  level 


July  1997  

August  1997 

September  1997 

October  1997  

November  1997  . 
December  1997  . 

January  1998  

February  1998  ... 

March  1998 

Apnl  1 998 

May  1998  

June  1998  

July  1998  

August  1998 

September  1998 

October  1998  

Novemt)er  1998  . 
December  1998  . 

January  1999  

February  1999  ... 

March  1999 

April  1999 

May  1999  


12866 
.13200 
.13499 
.13799 
.14100 
.14499 
.14899 
.15300 
.15500 
.15700 
.15900 
.16266 
.16632 
.17000 
.17299 
.17599 
.17900 
.18266 

18632 
.19000 
.19233 
.19466 
.19700 


Source:  DRI/McGraw-Hill  HOC.  1st  QTR 
1996;  @USSIM/TREND  25YR0296  @CISSIM/ 
CONTROL961 

XI.  Regulatory  Impact  Statement 

For  notices  such  as  this,  we  generally 
prepare  an  initial  regulatory  flexibility 
analysis  that  is  consistent  with  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  through  612)  unless  we 
certify  that  the  notice  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  HHAs  are 
treated  as  small  entities. 

As  discussed  below,  this  notice  has  an 
impact  of  less  than  $5  million  on 


aggregate  Medicare  expenditures  and  we 
have  no  evidence  that  the  economic 
impact  on  most  HHAs  will  be 
significant.  Moreover,  this  notice  is 
necessary  to  implement  the  provisions 
of  section  1861(v)(l){L)  of  the  Act:  thus 
no  alternatives  to  the  provisions  set 
forth  in  this  notice  are  available. 
However,  because  this  notice  may  have 
some  effect  on  a  large  number  of 
providers,  we  are  providing  a  voluntar\ 
regulatory  flexibility  analysis. 

This  notice  with  comment  period  sets 
forth  a  revised  schedule  of  HHA  cost 
limits  for  cost  reporting  periods 
beginning  on  or  after  July  1.  1997.  The 
methodology  used  to  develop  the 
schedule  of  limits  set  forth  in  this  notice 
is  the  same  as  that  used  in  setting  the 
limits  effective  July  1,  1996.  In  • 
accordance  with  section  1861(v)(l)(L){I) 
of  the  Act.  we  are  continuing  to  set  the 
limits  not  to  exceed  112  percent  of  the 
mean  of  the  labor-related  and  nonlabor 
per-visit  costs  for  freestanding  HHAs. 
As  required  by  section  1861(v)(l)(L)(iii) 
of  the  Act.  we  are  using  the  most  recent 
hospital  wage  index  to  calculate  the 
HHA  cost  limits,  that  is,  the  hospital 
wage  index  effective  for  discharges  on 
or  after  October  1,  1996.  which  is  based 
on  1993  wage  survey  data.  The  wage 
index  is  used  to  adjust  the  labor-related 
portion  of  the  limits  to  reflect  differing 
wage  levels  among  areas.  .\s  discussed 
in  section  II.  of  this  notice,  we  are 
applying  a  budget  neutrality  adjustment 
factor  of  1.078  to  the  labor-related 
portion  of  the  limits  to  ensure  that 
aggregate  payments  to  HHAs  are  not 
affected  by  the  updating  of  the  wage 
index.  Based  on  the  database  used  to 
calculate  the  cost  limits,  there  is  no 
significant  discemable  redistribution  of 
expenditures  between  types  of  agencies 
(freestanding  or  hospital-based)  or 
regions  as  a  result  of  this  notice. 

We  are  using  settled  cost  report  data 
from  Medicare  cost  reports  for  cost 
reporting  periods  ending  on  or  after 
June  30.  1991,  and  settled  before 
October  1,  1995.  to  develop  the  HHA 
cost-per  visit  limit  values  for  each  type 
of  home  health  service:  skilled  nursing 
care,  physical  therapy,  speech 
pathology,  occupational  therapy, 
medical  social  services,  and  home 
health  aide.  The  majority  of  the  cost 
reports  were  from  FY  1993.  The  data 
have  been  adjusted  by  the  most  recent 
marked  basket  factors  to  reflect  the 
expected  cost  increases  occurring 
between  the  cost  reporting  periods  for 
the  data  contained  in  the  database  and 
June  30.  1998.  The  intermediary- 
determines  the  aggregate  cost  limit  for 
each  HHA  by  multiplying  the  number  of 
Medicare  visits  for  each  type  of  service 
furnished  by  the  HHA  by  the  respective 


35634 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday,  July  1,  1997  /  Notices 


per-visit  cost  limit.  Each  HHA's 
aggregate  limit  cannot  be  determined 
prospectively,  but  depends  on  each 
HH.^'s  Medicare  visits  for  each  type  of 
service  and  actual  costs  for  the  cost 
reporting  period  subject  to  this  notice. 
The  methodology  used  to  calculate 
these  new  limits  is  the  same  as  the  1996 
cost  limit  methodology.  The  projected 
aggregate  Medicare  expenditiu-es  under 
the  new  limits  are  approximately  equal 
to  the  projected  aggregate  expenditures 
under  the  old  limits  in  effect  for  cost 
reporting  periods  beginning  on  or  after 
Julv  1.  1996,  updated  by  the  market 
basket  increases  since  those  limits  took 
effect.  In  the  absence  of  this  notice, 


these  market  basket  increases  will  still 
take  effect  under  current  law.  Therefore, 
this  notice  is  expected  to  change 
Medicare  expenditures  by  less  than  $5 
million. 

The  cost  limits  for  HHAs  are 
statutorily  driven  and  the  impact  of  the 
market  basket  increases  has  already 
been  reflected  in  the  current  law 
baseline  of  the  President's  FY  1998 
budget. 

We  are  unable  to  identify  the  effects 
of  changes  to  the  cost  limits  on 
individual  HHAs.  In  general,  we  believe 
that  most  HHAs  will  experience  small 
revenue  increases  under  the  new  limits; 
the  degree  of  that  increase  will  vary 


depending  on  the  proportion  of  an 
HHA's  revenues  that  come  from 
Medicare,  the  distribution  of  services 
provided  by  the  HHA,  and  the  HHA's 
ability  to  operate  within  the  cost  limits. 
As  stated  earlier,  there  is  no  significant 
discemable  redistribution  effect 
between  freestanding  and  hospital- 
based  home  health  agencies  in  the 
aggregate. 

Table  7  below  illustrates  the 
proportion  of  HHAs  that  are  likely  to  be 
affected  by  the  limits.  The  results  are 
based  on  both  the  data  used  to 
determine  the  limits  and  all  available 
settled  hospital-based  cost  reports  for 
the  same  time  period: 


Table  7.— HHAs  Exceeding  the  Cost  Limits 


Total  HHAs  

FreestarxJing  ... 
Hospitat-t)ase<J 


HHAs  in 
database 


4986 
3202 

1784 


HHAs  ex- 
ceeding the 
limits 


1569 
698 
871 


Percentage 
of  HHAs  ex- 
ceeding ttie 
limits 


31 
22 
49 


Section  1102(b)  of  the  Act  requires  the 
Secretary  to  prepare  a  regulatory  impact 
analysis  if  a  notice  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  located 
outside  a  Metropolitan  Statistical  Area 
with  fewer  than  50  beds. 

We  are  not  preparing  a  rural  impact 
statement  because  we  have  determined, 
and  certifv.  that  this  notice  will  not 
have  a  significant  impact  on  a 
substantial  number  of  rural  hospitals. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

XII.  Other  Required  Information 

A.  Waiver  of  Proposed  Notice 

In  adopting  notices  such  as  this,  we 
ordinarily  publish  a  proposed  notice  in 
the  Federal  Register  with  a  60-day 
period  for  public  comment  as  required 
under  section  1871(b)(1)  of  the  Act. 
However,  we  may  waive  this  procedure 
if  we  find  good  cause  that  prior  notice 
and  comment  are  impracticable, 
unnecessary  or  contrary  to  pubUc 
interest. 

Section  1861(v)(l)(L)(iii)  of  the  Act 
requires  that  the  Secretary  establish 


revised  HHA  cost  limits  for  cost 
reporting  periods  beginning  on  or  after 
July  1, 1991  and  annually  thereafter 
(except  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1994  and 
before  July  1, 1996).  As  discussed  in 
section  III  above,  in  accordance  wdth  the 
statute,  we  have  used  the  same 
methodology  to  develop  the  schedule  of 
limits  that  was  used  in  setting  the  limits 
effective  for  cost  reporting  periods 
beginning  on  or  after  July  1, 1996.  The 
cost  limits  have  been  updated  by  the 
appropriate  market  basket  adjustment 
factor  to  reflect  the  cost  increases 
occurring  between  the  cost  reporting 
periods  for  the  data  contained  in  the 
database  and  June  30, 1998.  In  addition, 
as  required  under  section 
1861(v)(l)(L)(iii)  of  the  Act,  we  have 
updated  the  wage  index  using  the  most 
recent  hospital  wage  index. 

If  HHAs  are  to  receive  timely  the 
benefits  of  these  new  cost  limits  based 
on  the  updated  wage  index  and  market 
basket  adjustment  factors,  it  is  necessary 
that  these  limits  be  published  in  time  to 
take  effect  for  cost  reporting  periods 
begiiming  on  or  after  July  1,  1997. 
Because  the  methodology  used  to 
develop  this  schedule  of  limits  is  for  the 
most  part  dictated  by  the  statute  and  has 
been  previously  published  for  public 
comment,  we  beUeve  that  in  this 
instance  it  would  be  impracticable, 
unnecessary  and  contrary  to  the  public 


interest  to  publish  a  proposed  notice. 
Therefore,  we  find  good  cause  to  waive 
publication  of  a  proposed  notice. 
However,  we  are  providing  a  60-day 
period  for  public  comment,  as  indicated 
at  the  beginning  of  this  notice. 

C.  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  notice  with  comment  period,  we 
are  not  able  to  acknowledge  or  respond 
to  them  individually.  However,  we  will 
consider  all  comments  concerning  the 
provisions  of  this  notice  that  we  receive 
by  the  date  and  time  specified  in  the 
DATES  section  of  this  notice,  and  we  will 
respond  to  those  comments  in  a 
subsequent  notice. 

Authority:  Section  1861(v)(l){L)  of  the 
Social  Security  Act  (42  U.S.C. 
1395x(v)(l)(L)');  section  4207(d)  of  Pub.  L. 
101-508  (42  U.S.C.  1395X  (note)). 
(Catalog  of  Federal  Domestic  .\ssistance 
Program  No.  93.773  Medicare — Hospital 
Insurance) 

Dated:  April  9.  1997. 
Bruce  C.  Vladeck, 

Administrator,  Health  Care  Financing 
Administration. 

Dated:  April  30,  1997. 
Donna  E.  Shalala, 
Secretary. 

|FR  Doc.  97-17235  Filed  6-30-97;  8:45  am] 
BILUNO  CODE  4120-01-P 


Tuesday 
-  July  1,  1997 


Part  VI 

Department  of 
Education 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Final  Funding 
Priorities  for  Fiscal  Years  1997-1998  for 
Rehabilitation  Research  and  Training 
Centers  and  a  Knowledge  Dissemination 
and  Utilization  Project;  and  Office  of 
Special  Education  and  Rehabilitative 
Services;  Inviting  Applications  for  New 
Awards  Under  Certain  Programs  for 
Fiscal  Year  1997;  Notices 
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DEPARTMENT  OF  EDUCATION 

National  Institute  on  Disability  and 
Rehabilitation  Research;  Notice  of 
Final  Funding  Priorities  for  Fiscal 
Years  1997-1998  for  Rehabilitation 
Research  and  Training  Centers  and  a 
Knowledge  Dissemination  and 
Utilization  Project 

agency:  Department  of  Education. 
SUMMARY:  The  Secretary  announces  final 
funding  priorities  for  the  Rehabilitation 
Research  and  Training  Center  (RRTC) 
Program  and  the  Knowledge 
Dissemination  and  Utilization  (D&U) 
Program  under  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR)  for  fiscal  years  1997-1998.  The 
Secretary  takes  this  action  to  focus 
research  attention  an  areas  of  national 
need  to  improve  rehabilitation  services 
and  outcomes  for  individuals  with 
disabilities,  and  to  assist  in  the 
solutions  to  problems  encountered  by 
individuals  with  disabilities  in  their 
daily  activities. 

EFFECTIVE  DATE:  These  priorities  take 
effect  on  luly  31.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet: 
David_Esquith@ed.gov. 

SUPW.EMENTARY  INFORMATION:  This 
notice  contains  final  priorities  to 
establish  RRTCs  for  research  related  to 
persons  who  are  late-deafened  (L-D)  or 
hard-of-hearing  (HOH),  substance  abuse, 
and  rural  rehabilitation.  In  addition 
there  is  a  D&U  project  on  parenting. 
These  final  priorities  support  the 
National  Education  Goal  that  calls  for 
all  Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Note:  This  notice  of  final  priorities  does 
not  solicit  application*.  A  notice  inviting 
applications  under  these  competitions  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federml  Register. 

Analysis  of  Comments  and  Changes 

On  April  21,  1997,  the  Secretary 
published  a  notice  of  proposed 
priorities  in  the  Federal  Register  (62  PR 
19432-19439).  The  Department  of 
Education  received  19  letters 
commenting  on  the  notice  of  proposed 
priorities  by  the  deadline  date.  Three 
additional  comments  were  received 
after  the  deadline  date  and  were  not 
considered  in  this  response.  Technical 
and  other  minor  changes — and 
suggested  changes  the  Secretary  is  not 


legally  authorized  to  make  under 
statutory  authority — are  not  addressed. 

Rehabilitation  Research  and  Training 
Centers 

Priority  1 :  Maintaining  the  Employment 
Status  and  Addressing  the  Personal 
Adjustment  Needs  of  Individuals  Who 
Are  Late-Deafened  or  Hard-of-Hearing 

Comment:  Three  commenters  made  a 
number  of  different  suggestions  about 
the  experience  and  expertise  of  the 
RRTC's  key  personnel.  They  suggested 
that  key  personnel:  have  extensive 
experience  with  vocational 
rehabilitation  policies  and  procedures  at 
the  Federal  and  State  level;  have 
experience  working  with  children  who 
are  HOH  or  L-D  enrolled  in  mainstream 
programs;  include  individuals  who  are 
L-D;  and  include  individuals  who  have 
demonstrated  background,  interest,  and 
skill  working  with  individuals  who  are 
L-D  or  HOH. 

Discussion:  The  peer  review  process 
evaluates  the  degree  to  which  an 
applicant's  key  personnel  are  qualified 
to  accomplish  the  purposes  of  the 
priority.  The  selection  criteria  for 
RRTCs  are  used  to  determine  the  degree 
to  which:  the  staffing  plan  for  the  Center 
provides  evidence  that  the  project 
director,  research  director,  training 
director,  principal  investigators,  and 
other  personnel  have  appropriate 
training  and  experience  in  disciplines 
required  to  conduct  the  proposed 
activities;  the  commitment  of  staff  time 
is  adequate  to  conduct  all  proposed 
activities;  and  the  Center,  as  part  of  its 
nondiscriminatory  employment 
practices,  will  ensure  Uiat  its  personnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping 
conditions.  These  selection  criteria 
address  the  issues  raised  by  the 
commenters,  and  no  fiuther 
requirements  are  necessary. 
Changes:  None. 

Comment:  Five  commenters  suggested 
that  the  RRTC  should  address  the  needs 
of  adolescents  and  young  adults  who  are 
L-D  or  HOH.  The  commenters  indicated 
that  recent  research  suggests  that  for  a 
significant  number  of  young  people 
hearing  loss  may  be  taking  place  earlier 
than  previously  expected  and  may  go 
undiagnosed  for  ejctended  periods  of 
time.  The  commenters  indicated  that 
very  little  research  has  been  conducted 
on  the  personal  adjustment  needs  of 
adolescents  and  young  adults  who  are 
L-D  or  HOH. 

Discussion:  There  is  a  need  for 
research  and  training  on  personal 
adjustment  and,  to  a  lesser  extent, 
employment  issues  affecting  adolescents 


and  young  adults  who  are  L-D  or  HOH. 
It  is  desirable  and  feasible  to  expand  the 
scope  of  RRTC's  work  in  the  area  of 
personal  adjustment  and  in  transition- 
related  employment  areas  to  address  the 
needs  of  adolescents  and  young  adults 
who  are  L-D  or  HOH. 

Changes:  The  priority  has  been 
changed  to  require  the  RRTC,  where 
appropriate,  to  address  the  needs  of 
adolescents  and  young  adults  who  are 
L-D  or  HOH. 

Comment:  Three  commenters 
suggested  that  the  priority  distinguish 
between  the  personal  adjustment  needs 
and  mental  health  needs  of  persons  who 
are  L-D  or  HOH. 

Discussion:  In  order  to  provide 
applicants  with  general  guidance,  at 
various  points  the  background  statement 
elaborates  on  issues  related  to  personal 
adjustment.  Parts  of  that  guidance  refer 
to  issues  that  are  commonly  understood 
as  mental  health  issues  (e.g..  feelings  of 
alienation,  alcohol  and  drug  abuse). 
However,  "personal  adjustment"  is  not 
defined,  and  the  term  "mental  health" 
is  not  used  in  the  priority  in  order  to 
provide  applicants  with  the  discretion 
to  propose  the  specific  parameters  of  the 
research  and  training  the  RRTC  will 
conduct  in  this  area.  The  peer  review 
process  will  evaluate  the  merits  of  each 
applicant's  view  of  personal  adjustment 
issues  affecting  persons  who  are  L-D  or 
HOH. 

Changes:  None. 
Comment:  Three  commenters 
suggested  that  the  RRTC  address  not 
only  maintaining  employment  for 
persons  who  are  L-D  or  HOH,  but  also 
underemployment  and  unemployment. 
Discussion:  In  regard  to  employment, 
the  focus  of  the  RRTC  is  maintenance  of 
employment  status  because  the  majority 
of  the  target  population  are  employed 
when  they  begin  to  experience  hearing 
loss  and  because  research  has 
determined  that  interventions  that  effect 
maintenance  of  employment  are  more 
effective  than  restorative  interventions. 
However,  the  first  activity  of  the  priority 
refers  to  "employment  status"  and 
provides  applicants  with  the  authority 
to  propose  research  and  training  on 
other  aspects  of  employment,  so  long  as 
such  activities  are  in  addition  to  those 
related  to  maintenance  of  employment. 
Changes:  None. 
Comment:  Three  commenters 
suggested  specific  disability 
organizations  that  the  RRTC  should 
consult  with  or  include  in  their  training 
and  technical  assistance  activities. 

Discussion:  The  fifth  activity  requires 
the  RRTC  to  provide  training  and 
technical  assistance  to  organizations 
representing  persons  who  are  L— D  or 
HOH.  There  are  a  large  number  of 
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organizations  representing  the  interests 
of  persons  who  are  L-D  and  HOH,  and 
applicants  have  the  discretion  to  select 
the  organizations  that  will  participate  in 
their  training  and  technical  assistance 
activities.  The  peer  review  process  will 
determine  the  merits  of  their  selections. 

As  necessary,  all  RRTCs  are  expected 
to  consult  with  a  wide  range  of  entities. 
NIDRR  declines  to  single  out  specific 
organizations  for  this  purpose. 

Changes:  None. 

Comment:  The  RRTC  should  be 
required  to  consult  with  NIDRR  grantees 
addressing  the  needs  of  persons  who  are 
deaf  including  the  RRTC  for  Persons 
Who  Are  Deaf  or  HOH. 

Discussion:  The  priority  includes  a 
requirement,  in  part,  to  coordinate  with 
NIIDRR's  other  research  projects  that 
address  the  needs  of  individuals  who 
are  L-D  or  HOH.  There  are  areas  of 
research  common  to  persons  who  are  L- 
D,  HOH,  and  deaf,  and  research  projects 
addressing  the  needs  of  persons  who  are 
deaf  should  be  included  in  this 
coordination  requirement. 

Changes:  The  priority  has  been 
revised  to  require  the  RRTC  to 
coordinate  with  NIDRR  research 
projects  addressing  the  needs  of 
individuals  who  are  deaf. 

Comment:  Two  commenters 
recommended  changes  to  the  definitions 
of  L-D  and  HOH,  and  a  third 
commenter  suggested  that  the  RRTC 
generate  definitions  of  L-D  and  HOH 
based  on  research.  The  first  commenter 
recommended  that  the  definition  be 
revised  to  recognize  that  the  needs  of 
persons  who  are  L-D  or  HOH  may 
include  issues  related  to  deaf  culture 
and  the  need  for  appropriate 
accommodations.  The  second 
commenter  recommended  that  the 
definition  of  HOH  be  revised  to  indicate 
that  these  individuals  can  understand 
conversational  speech  'through  the  ear" 
in  order  to  clearly  distinguish  this 
population  from  persons  who  are  late- 
deafened  and  can  speechread. 

Discussion:  The  definitions  that  are 
included  in  the  background  statement 
are  purposefully  broad  in  order  to 
provide  applicants  with  the  discretion 
to  refine  their  approach  to  the  RRTC's 
target  population.  Applicants  have  the 
discretion  to  propose  research  that 
incorporates  the  idea  that  needs  of 
persons  who  are  L-D  or  HOH  may 
include  issues  related  to  deaf  culture 
and  the  need  for  appropriate 
accommodations.  In  addition,  an 
applicant  may  propose  to  distinguish 
the  needs  of  persons  who  are  HOH  from 
those  who  are  L-D,  in  part,  by  their 
ability  to  understand  normal 
conversation  "through  the  ear."  While 
these  two  recommendations  are 


reasonable  refinements  of  the 
definitions  included  in  the  priority, 
there  are  many  others  that  could  be 
proposed,  and  there  is  no  compelling 
reason  to  require  all  applicants  to  utilize 
the  two  that  were  recommended. 

In  regard  to  the  recommendation  for 
the  RRTC  to  generate  a  definition  of  L- 
D  and  HOH  based  on  research,  an 
applicant  could  propose  to  conduct  this 
research  as  long  at  it  furthered  the 
purposes  of  the  RRTC  as  set  forth  in  the 
priority.  The  peer  review  process  will 
evaluate  the  merits  of  such  a  project. 

Changes:  None. 

Comment:  One  commenter 
recommended  using  a  different  database 
to  indicate  the  number  of  persons  who 
are  L-D  or  HOH,  and  a  second 
commenter  indicated  that  the  Bureau  of 
the  Census  data  underestimated  the 
number  of  persons  who  have  a 
functional  limitation  in  hearing  normal 
conversation  because  many  people  may 
fail  to  realize  they  have  a  mild  hearing 
loss. 

Discussion:  The  priority  cites  data 
from  the  Bureau  of  the  Census,  the 
National  Center  for  Health  Statistics, 
and  the  Association  of  Late-Deafened 
Adults.  Neither  commenter  presented 
compelling  evidence  to  indicate  that 
these  databases  are  incorrect. 

Changes:  None. 

Comment:  The  RRTC  should  address 
the  needs  of  various  racial  and  ethnic 
groups  who  are  L-D  or  HOH. 

Discussion:  By  statute,  each  applicant 
must  demonstrate  how  it  will  address, 
in  whole  or  in  part,  the  needs  of 
individuals  with  disabilities  from 
minority  backgrounds.  No  further 
requirements  are  necessary  to  address 
the  commenter's  concern. 

Changes:  None. 

Comment:  Five  commenters  suggested 
numerous  specific  activities  for  the 
RRTC  to  carry  out.  These  suggestions 
include,  but  are  not  limited  to,  specific 
age  group  focus,  development  of 
educational  materials,  incidence 
studies,  model  demonstrations,  and 
family  dynamics. 

Discussion:  Applicants  have  the 
discretion  to  propose  the  specific 
activities  that  the  RRTC  will  undertake 
in  order  to  fulfill  the  purposes  of  the 
RRTC  as  set  forth  in  the  priority. 
Providing  this  degree  of  discretion  to 
applicants  is  an  acknowledgement  of 
the  wide  range  of  approaches  that 
applicants  could  take.  The  peer  review 
process  will  determine  the  merits  of  the 
suggested  activities. 

Changes:  None. 

Comment:  All  of  the  RRTC's  activities 
and  information  should  be  fully 
accessible  to  individuals  who  are  deaf, 
L-D,  or  HOH. 


Discussion:  All  of  NIDRR's  grantees 
must  conduct  all  activities  in  a  marnier 
that  is  accessible  to  and  usable  by 
individuals  with  disabilities.  No  further 
requirements  are  necessary. 

Changes:  None. 

Comment:  The  RRTC  should  be 
capable  of  rigorous  scientific  research 
combined  with  a  strong  commitment  to 
consumer  involvement  with  equal 
attention  given  to  individuals  who  are 
L-D  and  HOH. 

Discussion:  Using  the  relevant 
selection  criteria,  the  peer  review 
process  will  evaluate  the  quality  of  the 
research  design  that  an  applicant 
proposes.  No  further  requirements  are 
necessary  to  ensure  the  scientific  rigor 
of  the  RRTC's  research  activities. 

In  regard  to  consumer  involvement, 
the  general  requirements  for  all  RRTCs 
state  that  the  RRTC  must  involve 
individuals  with  disabilities  and.  if 
appropriate,  their  family  members,  as 
well  as  rehabilitation  service  providers, 
in  planning  and  implementing  the 
research  and  training  programs,  in 
interpreting  and  disseminating  the 
research  findings,  and  in  evaluating  the 
Center. 

In  regard  to  providing  equal  attention 
to  individuals  who  are  L-D  and  HOH, 
each  applicant  is  expected  to  propose 
and  justify  its  allocation  of  research  and 
training  efforts,  which  must  include 
attention  to  both  population  groups.  The 
peer  review  process  will  evaluate  the 
merits  of  this  allocation. 

Changes:  None. 

Priority  3:  Improving  Employment  and 
Independent  Living  Outcomes  for 
Persons  With  Disabilities  in  Rural  Areas 

Comment:  The  project  should  include 
a  scientifically  valid,  credible,  and 
outcome-based  evaluation  program. 

Discussion:  Applicants  have  the 
discretion  to  propose  the  RRTC's  plan  of 
evaluation.  Plans  of  evaluation  that  are 
scientifically  valid,  credible,  and 
outcome-based  are  consistent  with  the 
plan  of  evaluation  selection  criteria  for 
RRTCs.  These  selection  criteria  are  used 
to  determine  the  degree  to  which  the 
plan  for  evaluation  of  the  Center 
provides  for  an  annual  assessment  of  the 
outcomes  of  the  research,  the  impact  of 
the  training  and  dissemination  activities 
on  the  target  populations,  and  the  extent 
to  which  the  overall  objectives  have 
been  accomplished. 

Changes:  None. 

Comment:  The  third,  fourth  and  six 
activities  specifically  call  for  the 
development  of  new  strategies  and 
services,  while  the  first,  second,  and 
fifth  activities  require  the  project  to 
carry  out  identification,  analysis,  and 
evaluation  activities.  May  a  project  carry 
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out  additional  activities  than  those 
included  in  priority? 

Discussion:  An  applicant  must 
propose  to  address  each  of  the  specific 
activities  included  in  the  priority,  but 
may  propose  additional  activities  as 
well. 

Changes:  None. 

Comment:  The  fifth  activity  refers  to 
people  with  "significant"  disabilities.  Is 
this  term  synonymous  with  "severe" 
disabilities,  and  is  it  NIDRR's  intent  to 
restrict  the  fifth  activity  to  services 
affecting  only  persons  with  significant 
disabilities? 

Discussion:  The  terms  "severe"  and 
"significant"  are  used  synonymously. 
By  statute,  NIDRR  research  must  have  a 
particular  emphasis  on  problems  of 
individuals  with  severe  disabilities. 
This  provision  applies  equally  to  all 
priorities  in  all  Centers.  The  fifth 
activity  of  the  proposed  priority 
unnecessarily  restricted  the  RRTC  to 
address  services  provided  to  persons 
with  significant  disabilities. 

Changes:  The  reference  to  persons 
with  significant  disabilities  in  the  fifth 
activity  has  been  eliminated. 

Comment:  One  commenter  suggested 
that  the  collaboration  requirement 
should  be  broadened  to  include  other 
Federal  agencies,  in  addition  to  USDA 
and  DHHS,  that  may  be  carrying  out 
projects  related  to  persons  with 
disabilities  in  rural  areas.  A  second 
commenter  suggested  broadening  the 
collaboration  requirement  to  include 
RRTCs  that  address  the  needs  of 
underserved  and  minority  populations 
of  consumers  with  disabilities. 

Discussion:  The  priority  establishes 
the  minimum  collaboration 
requirements  that  the  project  must  meet. 
While  an  applicant  may  choose  to 
propose  to  undertake  additional 
collaborative  activities,  including  those 
suggested  by  the  commenters, 
additional  collaboration  is  not 
specifically  required  by  NIDRR. 
Changes:  None. 

Comment:  Is  it  NIDRR's  intent  to 
restrict  training  and  information 
services  to  the  entities  included  in  the 
sixth  activity,  and  to  limit  training 
activities? 

Discussion:  An  applicant  must 
propose  to  provide  training  and 
information  services  to  the  entities 
identified  in  the  sixth  activity,  but  may 
propose  to  provide  training  and 
information  services  to  additional 
entities.  In  regard  to  the  nature  of  the 
training  activities,  an  applicant  may 

propose  to  undertake  a  variety  of 
training  activities,  and  the  peer  review 

process  will  evaluate  the  merits  of  the 

activities. 

Changes:  None. 


Comment:  A  seventh  activity  should 
be  added  to  the  priority,  requiring  the 
RRTC  to  identify,  evaluate,  develop,  and 
disseminate  information  about 
appropriate  assistive  technology  that 
enables  persons  with  disabilities  living 
in  rural  areas  to  live  more 
independently  and  improve  their 
employment  outcomes. 

Discussion:  Access  to  assistive 
technology  is  an  important  issue,  and  an 
applicant  could  propose  to  integrate 
assistive  technology  into  the  fourth  and 
fifth  activities  of  the  priority.  Adding  a 
seventh  activity  to  the  priority  related 
exclusively  to  assistive  technology 
would  significantly  limit  the  RRTC's 
capacity  to  carry  out  the  six  activities  in 
the  priority. 

changes:  None. 

Comment:  While  the  third  activity 
addresses  the  participation  of  persons 
with  disabilities  in  local  public 
planning  for  community  development, 
it  should  include  service  providers  such 
as  independent  living  centers  and 
vocational  rehabilitation  agencies. 

Discussion:  An  applicant  may  propose 
to  include  service  providers  in  the 
strategies  that  are  developed  to  increase 
participation  of  persons  with  disabilities 
in  local  planning  for  community 
development.  The  peer  review  process 
will  evaluate  merits  of  the  proposal. 
There  is  insufficient  information 
regarding  the  role  of  service  providers  in 
local  public  planning  for  community 
development  to  warrant  requiring  all 
applicants  to  include  them. 

Changes:  None. 

Priority  4:  Parenting  With  a  Disability 
Technical  Assistance  Center 

Comment:  The  priority  should 
specifically  include  "research"  among 
the  information  that  the  Center 
identifies,  disseminates,  and  synthesizes 
across  various  activities  in  the  priority. 

Discussion:  The  background 
statement  clearly  indicates  that  the 
Center  should  utilize  research  findings 
in  its  various  information  dissemination 
activities.  It  would  be  redundant  to 
include  "research"  among  the  specific 
activities  included  in  the  priority. 

Changes:  None. 

Comment:  Pre-service  training 
activities  should  have  a  relatively  equal 
weight  with  the  other  training  activities 
required  by  the  Center. 

Discussion:  Each  applicant  is 
expected  to  propose  and  justify  its 
allocation  of  training  efforts,  which 
must  include  attention  to  organizations 
and  institutions  of  higher  education  that 
provide  pre-service  and  in-service 
training.  The  peer  review  process  will 
evaluate  the  merits  of  this  allocation. 

Changes:  None. 


Comment:  The  inter-disciplinary 
focus  of  the  priority  should  be  wider 
and  include  related  health  service 
providers  such  as  occupational 
therapists,  physical  therapists,  speech 
and  language  pathologists,  and 
psychologists. 

Discussion:  The  priority  refers  to  a 
range  of  "fields  of  social  services,  law, 
and  medicine."  The  health  service 
providers  included  in  the  comment  fall 
within  this  range. 

Changes:  None. 

Comment:  It  is  important  to 
emphasize  the  importance  of  technical 
competence,  access  to  technology 
resources,  and  potential  for  multi-site 
national  collaboration  of  the  successful 
applicant. 

Discussion:  All  of  the  characteristics 
included  in  the  comment  are  within  the 
purview  of  the  application  review 
process. 

Changes:  None. 

Rehabilitation  Research  and  Training 
Centers 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  .agreements.  The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

Under  the  regulations  for  this  program 
(see  34  CFR  352.32)  the  Secretary'  may 
establish  research  priorities  by  reserving 
funds  to  support  pwrticular  research 
activities. 

Description  of  the  Rehabilitation 
Research  and  Training  Center  Program    • 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday.  July  1.  1997  /  Notices 


35639 


as  centers  of  national  excellence  and 
national  or  regional  resources  for 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated  and 
advanced  programs  of  research  in 
rehabilitation  targeted  toward  the 
production  of  new  knowledge  to 
improve  rehabilitation  methodology  and 
service  delivery  systems,  to  alleviate  or 
stabilize  disabling  conditions,  and  to 
promote  maximum  social  and  economic 
independence  of  individuals  with 
disabilities. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service,  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 
through  conferences,  workshops,  public 
education  programs,  in-service  training 
programs  and  similar  activities. 

NIDRR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  minorities  as  recipients  in  research 
training,  as  well  as  clinical  training. 

Appficants  have  considerable  latitude 
in  proposing  the  specific  research  and 
related  projects  they  will  undertake  to 
achieve  the  designated  outcomes. 
However,  the  regulator}'  selection 
criteria  for  the  program  (34  CFR  352.31) 
state  that  the  Secretary  reviews  the 
extent  to  which  applicants  justify  their 
choice  of  research  projects  in  terms  of 
the  relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabilities. 
The  Secretary  also  reviews  the  extent  to 
which  applicants  present  a  scientific 
methodology  that  includes  reasonable 
hypotheses,  methods  of  data  collection 
and  analysis,  and  a  means  to  evaluate 
the  extent  to  which  project  objectives 
have  been  achieved. 

The  Department  is  particularly 
interested  in  ensuring  that  the 
expenditure  of  public  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and. 
thus,  has  built  this  accountability  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 


CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

General 

The  following  requirements  will 
apply  to  these  RRTCs  pursuant  to  the 
priorities  unless  noted  otherwise: 

Each  RRTC  must  conduct  an 
integrated  program  of  research  to 
develop  solutions  to  problems 
confronted  by  individuals  with 
disabilities. 

Each  RRTC  must  conduct  a 
coordinated  and  advanced  program  of 
training  in  rehabilitation  research, 
including  training  in  research 
methodology  and  applied  research 
experience,  that  will  contribute  to  the 
number  of  qualified  researchers  working 
in  the  area  of  rehabilitation  research. 

Each  RRTC  must  disseminate  and 
encourage  the  use  of  new  rehabilitation 
knowledge.  They  must  publish  all 
materials  for  dissemination  or  training 
in  alternate  formats  to  make  them 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

Each  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  family  members,  as  well  as 
rehabilitation  service  providers,  in 
planning  and  implementing  the  research 
and  training  programs,  in  interpreting 
and  disseminating  the  research  findings, 
and  in  evaluating  the  Center, 

Priorities 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  one  of  the 
following  priorities.  The  Secretary  will 
fund  under  these  competitions  only 
applications  that  meet  one  of  these 
absolute  priorities: 

Priority  1:  Maintaining  the  Employment 
Status  and  Addressing  the  Personal 
Adjustment  Needs  of  Individuals  Who 
are  Late-Deafened  or  Hard -of -Hearing 

Background 

Individuals  whose  hearing  is 
impaired,  but  who  can  understand 
conversational  speech  with,  or  without, 
amplification  are  hard-of- hearing 
(HOH).  Adults  who  are  late-deafened 
(L-D)  become  deaf  after  having 
experienced  hearing  as  well  as  speech 
and  language  development.  Adults  who 
are  late-onset  HOH  and  those  who  are 
L-D  have  common  and  different 
employment-related  and  personal 
adjustment  needs.  A  third  group  of 
persons  who  are  considered  hearing 
impaired  are  those  persons  who  are 
prelingually  deaf.  Because  the 
prelingually  deaf  have  been  and 
continue  to  be  the  focus  of  other  NIDRR- 


funded  research,  this  proposed  priority 
is  for  research  that  addresses  the  needs 
of  adults  who  are  L-D  or  late-onset 
HOH. 

According  to  data  from  the  Bureau  of 
the  Census,  the  number  of  individuals 
who  have  a  functional  limitation  in 
hearing  normal  conversation  is 
approximately  10.9  million  (McNeil,  J., 
"Americans  with  Disabilities:  1991- 
1992,"  Household  Economic  Studies, 
P70-33,  December,  1993).  The  National 
Center  for  Health  Statistics  (NCHS) 
estimates  the  number  of  persons  who 
are  HOH  ranges  from  20  million  to  22 
million  ("National  Health  Survey," 
Series  10,  No.  188,  1994).  The  NCHS 
studies  use  the  "Gallaudet  Hearing 
Scale"  which  is  self-reporting  and 
quantifies  the  amount  of  interference 
with  hearing  in  ordinary'  day-to-dav 
situations.  According  to  the  Association 
of  Late-Eteafened  Adults,  the  number  of 
persons  who  are  L-D  is  estimated  to  be 
between  800.000  and  1.5  million.  For 
1991  and  1992,  of  all  persons  21  to  64 
years  old  who  had  some  functional 
limitation  hearing  normal  conversation, 
3,335,000  individuals  or  63.6  percent 
were  employed,  while  189.000 
individuals,  or  58.2  percent  of  those 
who  were  totally  unable  to  hear  normal 
conversation,  were  employed  (McNeil, 
J.,  1993). 

Over  the  years,  NIDRR  has  supported 
a  number  of  research  efforts  to  address 
the  problems  caused  by  various  hearing 
impairments.  At  various  times  these 
efforts  have  included:  developing 
hearing  aids  and  telecommunication 
devices;  enhancing  the  use  and  teaching 
of  sign  language  interpreters;  developing 
interventions  for  "low-functioning"  deaf 
persons  with  multiple  disabilities; 
developing  more  effective  interventions 
and  service  models  for  hearing  impaired 
vocational  rehabilitation  clients;  and 
studying  mental  health  issues  of  persons 
who  are  deaf,  HOH,  or  L-D. 

As  the  population  ages,  as  f>eople 
recover  from  serious  illness  with 
hearing  impairments,  and  as 
environmental  factors  contribute  to  the 
incidence  of  hearing  loss,  it  has  become 
clear  that  there  is  a  growing  population 
of  persons  who  experience  disabling 
hearing  loss  as  adults.  The  time  of  onset 
is  likely  to  be  in  older  adulthood,  but 
this  population  is  distinguished  by  the 
fact  that  the  hearing  loss  occurs  after  the 
person  has  developed  spoken  language, 
has  completed  substantial  formal 
education,  and  may  have  worked, 
married,  had  children,  or  developed 
social  relationships — as  a  hearing 
person  with  "normal"  speech. 
These  individuals  face  major 
adjustment  problems  in  all  phases  of 
their  lives,  and  may  undergo  depression 
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and  disruption  in  family  or  community 
life,  as  well  as  in  their  ability  to  perform 
their  work  and  maintain  their  career. 
Such  individuals  need  to  learn  ways  to 
maintain  communication  skills — both 
receptive  and  expressive — and 
frequently  need  interventions  to  enable 
them  to  maintain  speech  quality  (i.e., 
volume,  modulation,  articulation). 
Because  they  socialize  and  work  with 
colleagues,  family,  and  friends  in  a 
hearing  and  speaking  environment,  and 
because  of  their  age,  they  are  not  likely 
to  make  a  transition  to  deaf  culture  even 
if  they  do  learn  some  sign  language. 
Most  will  depend  on  lip-reading, 
amplification,  or  written 
communication.  Multiple  personal 
adjustment  and  work  performance 
issues  confront  these  individuals 
ranging  from  safety  (e.g.,  driving  and 
traffic  noise,  fire  alarms,  public 
announcement  warning  systems)  to 
following  instructions  at  work,  to 
communicating  with  doctors,  dentists, 
and  therapists  about  their  health  and 
medications. 

The  impact  of  partial  or  complete 
hearing  loss  may  have  compound  effects 
on  the  work  status  of  individuals  who 
are  L-D  or  HOH.  In  addition  to  the 
functional  impact  of  the  hearing  loss  on 
an  employee's  performance,  the 
employee  may  be  unfamiliar  with  his  or 
her  civil  rights  and  concerned  about 
disclosing  his  or  her  condition  for  fear 
of  dismissal,  demotion,  or  loss  of 
potential  career  advancement.  This  fear 
of  disclosure  not  only  produces 
additional  anxiety,  but  also  may  delay 
or  prevent  the  employee  from  obtaining 
needed  assistance.  Even  if  the  employee 
discloses  his  or  her  condition,  human 
resource  personnel,  family  counselors, 
and  other  employment  and  social 
service  providers  may  not  be  familiar 
with  the  sundry  impacts  that  hearing 
loss  and  impairment  can  have  on  work 
performance  and  personal  life.  The 
inability  of  human  resource  personnel, 
family  counselors,  and  others  to  provide 
effective  services  can  increase  the 
individual's  sense  of  isolation  and 
anxiety. 

Factors  such  as  early  identification, 
family  support,  and  the  provision  of 
reasonable  accommodations  can  play  an 
important  role  in  enabling  the 
individual  to  adjust  to  the  hearing 
impairment  and  maintain  employment, 
family,  and  community  status. 
Providing  such  individuals  with 
appropriate  assistive  technology  (e.g., 
assistive  listening  devices,  realtime 
computer  assisted  captioning)  in  a 
timely  manner  can  make  a  significant 
difference  in  job  performance  and 
morale. 


The  onset  of  a  hearing  impairment  or 
the  increased  loss  of  hearing  ability  also 
can  have  a  significant  impact  on  the 
personal  life  of  an  individual  who  is  L- 
D  or  HOH.  It  is  not  uncommon  for  those 
individuals  to  experience  feelings  of 
disorientation  and  alienation  and  to 
withdraw  from  family  and  friends.  That 
withdrawal  reinforces  the  individual's 
isolation  and  can,  in  extreme  instances, 
lead  to  secondary  complications  such  as 
alcohol  and  drug  abuse. 

Priority  1: 

The  Secretary  will  establish  an  RRTC 
for  the  purpose  of  conducting  research 
on  the  maintenance  of  employment 
status  and  personal  adjustment  of 
persons  who  are  L-D  or  HOH.  The 
RRTC  shall: 

(1)  Identify  and  analyze  the  factors 
that  negatively  impact  the  employment 
status  and  the  personal  life  of  persons 
who  are  L-D  or  HOH; 

(2)  Develop  and  disseminate 
interventions  that  address  these 
employment  and  personal  adjustment 
problems,  including  early  identification, 
reasonable  accommodations, 
counseling,  and  assistive  technology; 

(3)  Develop  information  materials  on 
effective  interventions  and  disseminate 
those  materials  to  employers,  human 
resource  organizations,  appropriate 
counseling  or^ganizations,  and 
organizations  representing  persons  who 
are  L-D  or  HOH; 

(4)  Identify  materials  that  address  the 
rights  of  persons  who  are  L-D  or  HOH 
under  the  Americans  with  Disabilities 
Act,  and  other  disability  rights  laws, 
disseminate  these  materials  to 
organizations  representing  those 
persons,  and  inform  those  organizations 
about  opportunities  to  receive  training 
and  technical  assistance  from  entities 
such  as  the  Disability  and  Business 
Technical  Assistance  Centers  (DBTACs); 
and 

(5)  Develop  training  and  technical 
assistance  materials  and  provide 
training  and  technical  assistance  to 
employers,  human  resource 
organizations,  appropriate  counseling 
organizations,  and  organizations 
representing  persons  who  are  L-D  or 
HOH  to  enable  them  to  address 
effectively  the  employment  and 
personal  adjustment  problems 
experienced  by  persons  who  are  L-D  or 
HOH. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  shall: 

•  Identify  and  address  the 
employment  and  personal  adjustment 
issues  that  are  common  to  both  persons 
who  are  L-D  and  those  who  are  HOH, 
as  well  as  those  issues  that  are  unique 
to  each  population; 


•  Coordinate  with  NIDRR's  other 
research  projects  addressing  individuals 
who  are  L-D,  HOH,  or  deaf,  the 
DBTACs,  and  the  Assistive  Technology 
Projects:  and 

•  Where  appropriate,  address  the 
needs  of  adolescents  and  young  adults 
who  are  L-D  or  HOH. 

Priority  2:  Improving  Vocational 
Rehabilitation  Outcomes  for  Individuals 
Who  Are  Substance  Abusers 

Background 

In  1993,  NIDRR  funded  the 
establishment  of  a  three-year  RRTC  on 
Substance  Abuse  and  Disability  to 
address  the  vocational  rehabilitation 
needs  of  two  major  categories  of  eligible 
individuals  served  by  the  State 
Vocational  Rehabilitation  (VR)  Services 
program.  The  two  categories  of  VR 
eligible  individuals  were:  (1)  Those 
whose  substance  abuse  has  resulted  in 
a  work  disability;  and  (2)  those  who 
have  some  other  disability  but  whose 
substance  abuse  interferes  with  their 
ability  to  benefit  from  vocational 
rehabilitation  services. 

In  addition,  the  1993  priority 
authorizing  the  RRTC  limited  the  scope 
of  substance  abuse  to  substances  other 
than  alcohol  abuse  (although  the 
presence  of  alcohol  abuse  in 
conjunction  with  other  substance  abuse 
was  within  the  scope  of  the  RRTC).  For 
the  purposes  of  this  priority,  substance 
abuse  includes  alcohol  abuse  with  or 
without  the  presence  of  other  substance 
abuse.  The  RRTC  is  expected  to  address 
the  needs  of  VR  eligible  individuals 
who  abuse  alcohol,  other  substances,  or 
alcohol  and  other  substances. 

Individuals  with  a  disability  that 
results  in  a  substantial  impediment  to 
employment  and  who  can  benefit  from 
VR  services,  including  those  individuals 
whose  disabling  condition  is  due  to 
substance  abuse,  are  eligible  for  services 
through  the  State  Vocational 
Rehabilitation  (SVR)  Services  Program, 
authorized  under  Title  I  of  the 
Rehabilitation  Act.  Program  data  for 
fiscal  year  1995  show  that  substance 
abuse  was  reported  as  the  primary 
disabling  condition  for  51,339  eligible 
individuals  who  exited  the  program  in 
that  year.  Of  the  51,339  individuals  with 
a  primary  disability  of  substance  abuse, 
22,708  persons'  primary  disabling 
condition  was  alcohol  abuse  and  28,631 
persons'  primary  disabling  condition 
was  drug  abuse.  Of  the  40,766  eligible 
individuals  with  a  primary  disabling 
condition  of  substance  abuse  who 
received  services  before  exiting  the 
program,  21,718  (53  percent)  achieved 
an  employment  outcome  (Rehabilitation 


Services  Administration,  Caseload 
Services  data,  1995). 

There  are  also  individuals  with 
disabilities  served  by  the  SVR  program 
for  whom  substance  abuse  is  a  co- 
existing, and  sometimes  hidden, 
condition.  In  addition  to  those 
individuals  who  exited  the  SVR 
program  in  1995  for  whom  substance 
abuse  was  reported  as  the  primary 
disabling  condition,  another  33,808 
individuals  were  reported  to  have  a 
secondary  disability  of  substance  abuse. 
Findings  from  a  State-wide  survey  of 
alcohol,  tobacco,  illicit  drugs,  and 
medication  among  applicants  for 
vocational  rehabilitation  services  from 
Michigan  Rehabilitation  Services 
indicate  that  while  alcohol  use  patterns 
approximate  the  general  population,  the 
percent  of  applicants  who  report  current 
tobacco  use  or  lifetime  use  of  illicit 
drugs  appear  considerably  higher  than 
the  general  population  (Moore,  D.  and 
Li,  L.,  "Substance  Abuse  Among 
Applicants  for  Vocational  Rehabilitation 
Services,"  Journal  of  Rehabilitation, 
Vol.  60,  No.  4,  pgs.  48-53, 1994). 

Unrecognized  or  untreated  substance 
abuse  as  a  co-existing  condition  can  be 
a  greater  barrier  to  employment  than  the 
primary  disability.  Chief  among  those 
barriers  are  complications  of 
psychological  and  social  adjustment  to 
the  disability,  impaired  learning 
processes,  decreased  chances  for 
vocational  prepeiration  and 
employment,  and  increased  risk  of 
adverse  medical  effects  from  the 
interaction  of  abused  substances  with 
treatment  medications. 

One  of  the  primary  modes  of 
transmission  of  HIV  is  through  injection 
drug  use  when  an  HIV-infected  syringe 
is  shared  between  individuals.  The 
higher  incidence  of  intravenous  drug 
abuse  in  socio-economically  depressed 
communities  means  that  resultant  HFV 
is  concentrated  among  individuals  who 
lack  health  care,  have  low  education 
and  little  prior  work  experience,  and 
lack  access  to  transportation,  assistive 
technology,  and  other  community 
supports  that  facilitate  vocational 
rehabilitation  and  job  maintenance. 
Substance  abuse  also  leads  to  more  high 
risk  sexual  behaviors,  further  increasing 
the  incidence  of  HIV  infection  in  this 
population.  The  presence  of  HIV 
infection  can  be  a  complicating  factor  in 
the  vocational  rehabilitation  of 
substance  abusers.  There  is  a  need  for 
research  on  the  specific  vocational 
rehabilitation  needs  of  substance 
abusers  with  HIV. 

The  need  for  an  expanded 
understanding  of  the  relationship 
between  vocational  rehabilitation, 
substance  abuse,  and  disability  has  been 


further  underscored  by  recent  changes 
in  legislation,  including  welfare  reform 
and  discontinuance  of  Social  Security 
Insurance  and  Social  Security  Disability 
Insurance  benefits  for  individuals  who 
previously  were  eligible  based  on 
addictions  to  alcohol  and  other  drugs. 
The  removal  of  substantial  numbers  of 
substance  abusers  fr^m  income  supports 
and  medical  assistance  is  likely  to  cause 
strains  on  the  SVR  service  delivery 
system  by  increasing  the  demand  for 
services,  decreasing  the  "comparable 
benefits"  dollars  available  for  SVR 
services,  decreasing  access  to  general 
health  care  during  rehabilitation,  and 
increasing  client  financial  instability. 
Changes  in  the  management  and 
financing  of  health  care  in  both  the 
public  and  private  sector,  including 
managed  care,  may  also  have  an  impact 
on  SVR  agencies'  financial  arrangements 
with  third  party  payers  and  access  to 
comparable  benefits  for  substance  abuse 
treatment. 

Although  there  is  an  increasing 
prevalence  of  substance  abuse  among  a 
diverse  population  of  individuals 
undergoing  rehabilitation,  many  service 
providers  communicate  that  they  have 
an  inadequate  understanding  about 
substance  abuse  and  co-existing 
disability  and  that  this  adversely 
impacts  their  ability  to  address  the 
problem  effectively  (Heinemann,  A. 
W.,"An  Introduction  to  Substance 
Abuse  and  Physical  Disability," 
Substance  Abuse  and  Physical 
Disability,  New  York:  The  Haworth 
Press,  1993).  Practitioners  in  a  growing 
number  of  disciplines  within  the 
rehabilitation  field  need  information 
about  substance  abuse  and  co-existing 
disability,  including  rehabilitation 
educators,  vocational  rehabilitation 
coimselors,  health  care  providers, 
independent  living  specialists, 
community-based  rehabilitation 
providers,  rehabilitation  administrators, 
chemical  dependence  counselors,  and 
directors  of  State  vocational 
rehabilitation  programs. 

In  order  to  address  this  need  and 
because  there  are  other  Federal  agencies 
that  focus  significant  resources  on 
individuals  whose  sole  or  primary 
disability  is  substance  abuse,  this  RRTC 
will  focus  its  efforts,  although  not 
exclusively,  on  issues  affecting 
individuals  with  co-existing  disabilities. 
Particular  emphasis  would  be  given  to 
SVR  eligible  individuals  for  whom 
substance  abuse  is  not  their  sole  or 
primary  disabling  condition,  but  whose 
substance  abuse  interferes  with  their 
ability  to  benefit  from  vocational 
rehabilitation  services. 

Priority  2:  The  Secretary  will  establish 
an  RRTC  for  the  purpose  of  improving 


vocational  rehabilitation  outcomes  for 
SVR  eligible  individuals  whose 
substance  abuse  has  resulted  in  a  work 
disability,  or  who  have  some  other 
disability  that  results  in  a  substantial 
impediment  to  employment  but  whose 
substance  abuse  interferes  with  their 
ability  to  benefit  from  vocational 
rehabilitation  services.  The  RRTC  shall: 

(1)  Conduct  epidemiological  studies 
to  advance  the  understanding  of  the 
relationship  between  substance  abuse 
and  disability  among  individuals  who 
are  eligible  for  the  State  Vocational 
Rehabilitation  Services  program, 
including  determining  the  relative 
prevalence  of  substance  abuse  among 
persons  with  more  severe  disabilities; 

(2)  Develop,  identify,  and  evaluate 
information  about  effective  methods  for 
providing  vocational  rehabilitation 
services  to  individuals  who  are 
substance  abusers; 

(3)  Investigate  the  impact  of  recent 
legislative  changes  (including  welfare 
reform  and  SSA  eligibility)  and  changes 
in  health  care  management  and 
financing  of  substance  abuse  treatment 
on  the  provision  of  vocational 
rehabilitation  services  to  individuals 
who  are  substance  abusers;  and 

(4)  Disseminate  informational 
materials  and  provide  technical 
assistance  and  training  to  SVR  eligible 
individuals  whose  substance  abuse  has 
resulted  in  a  work  disability,  or  who 
have  some  other  disability  that  results 
in  a  substantial  impediment  to 
employment  but  whose  substance  abuse 
interferes  with  their  ability  to  tienefit 
from  vocational  rehabilitation  services, 
vocational  rehabilitation  personnel,  and 
related  rehabilitation  disciplines 
concerning  effective  strategies  for 
providing  vocational  rehabilitation 
services. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  shall: 

•  Give  special  emphasis  to  issues 
affecting  the  vocational  rehabilitation  of 
individuals  with  co-existing  disabilities, 
particularly  issues  affecting  SVR  eligible 
individuals  for  whom  substance  abuse 
is  not  their  sole  or  primary  disabling 
condition,  but  whose  substance  abuse 
interferes  with  their  ability  to  benefit 
from  vocational  rehabilitation  services. 

•  Address  the  vocational  rehabilitation 
needs  of  individuals  with  HIV/ AIDS 
who  are  SVR  eligible  individuals  whose 
substance  abuse  has  resulted  in  a  work 
disability,  or  who  have  some  other 
disability  that  results  in  a  substantial 
impediment  to  employment  but  whose 
substance  abuse  interferes  with  their 
ability  to  benefit  from  vocational 
rehabilitation  services; 

•  Where  appropriate,  address  the 
needs  of  transitioning  special  education 
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students  who  may  have  substance  abuse 
problems,  their  special  education 
teachers,  and  administrators;  and 

•  Coordinate  with  projects  on 
substance  abuse  supported  by  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  and  with 
NIDRR  centers  and  projects  on 
vocational  rehabilitation  and  emerging 
disability  populations. 

Priority  3:  Improving  Employment  and 
Independent  Living  Outcomes  for 
Persons  with  Disabilities  in  Rural  Areas 

Background 

Between  11  and  15  million  persons 
living  in  rural  areas  have  a  chronic  or 
permanent  disability,  a  higher  per  capita 
rate  of  disability  than  exists  in  cities 
with  populations  over  50.000  (Young,  C. 
and  O'Ctey,  B.,  "Issues  in  Rural 
Independence:  Funding,"  Rural 
Monogmph  Series."  Compared  to  their 
counterparts  in  metropolitan  areas, 
persons  with  disabilities  in  nu^l  areas 
have  higher  rates  of  activity  limitation 
(16.4%  versus  14.6%),  work  limitation 
(14.2%  versus  10.9%),  and  personal 
care  limitation  (4.7%  versus  3.8%) 
(LaPlante,  M.  et  al.,  "Disability  Statistics 
Report  #7,"  Disability  in  the  United 
States:  Prevalence  and  Causes,  1992, 
Institute  for  Health  and  Aging, 
University  of  California,  San  Francisco, 
July,  1996).  Persons  with  disabilities  in 
nual  areas  {ace  challenges  that  are  quite 
different  from  their  peers  living  in  and 
around  metropolitan  areas.  The  quality 
of  life  for  many  people  with  disabilities 
residing  in  rural  America  is 
characterized  by:  (1)  Limited  job 
opportunities;  (2)  inadequate  health 
care;  (3)  isolation  and  inadequate 
transportation:  (4)  lack  of  accessible 
housing;  and  (5)  underfunded  social 
services. 

For  many  rural  areas,  social  and 
economic  vitality  hinges  on  overcoming 
the  problems  posed  by  remoteness  from 
urban  centers — such  as  the  lack  of  easy 
access  to  advanced  education,  medical 
knowledge,  and  enterprise  development 
opportunities.  People  with  disabilities 
living  in  rural  communities  often  live  a 
long  distance  from  vocational 
rehabilitation  (VR)  agencies, 
independent  living  centers  (LLCs),  and 
other  social  service  agencies.  Although 
these  resources  have  great  potential  for 
reducing  the  impact  of  disability, 
service  delivery  challenges  limit  their 
availability  in  rural  areas. 

Currently .  Federal,  State,  and  local 
initiatives  such  as  Empowerment  Zones 
(EZ)  or  Enterprise  Communities  (EC)  are 
addressing  community  and  economic 
development  in  rural  areas.  The  Federal 
government,  working  across  agency 


lines  and  in  a  new  partnership  with 
State  and  local  government  and  the 
private  sector,  has  provided  distressed 
communities  with  the  tools  they  need 
and  flexibility  they  desire,  in  the  form 
of  block  grants,  tax  breaks  and  waivers. 
In  return,  EZ/EC  communities — 
residents,  community  leaders, 
businesses.  State  and  local  governments 
and  schools — must  demonstrate  that 
they  are  taking  responsibility  for  their 
own  futures  by  developing  and 
implementing  a  plan  to  utilize  these 
tools.  The  U.S.  Department  of 
Agriculture  (USDA)  is  authorized  to 
designate  three  rural  EZs  and  thirty  ECs. 

These  projects  are  intended  to 
demonstrate  that  innovative  economic 
development  and  service  delivery 
approaches  can  make  a  difference  for 
people  with  disabilities  living  in  nu«l 
areas.  It  is  important  for  individuals 
with  disabilities  living  in  rural 
communities  to  participate  in  long- 
range  community  development 
planning.  Their  involvement  is  crucial 
to  ensure  that  the  unique  needs  of 
people  with  disabilities  for 
employment,  economic  self-sufficiency, 
transportation,  affordable  and  accessible 
housing,  and  access  to  generic 
conmiunity  facilities  are  addressed. 
Research  is  needed  to  study  current 
approaches,  and  to  develop  new 
models,  for  increasing  their 
participation  in  public  and  private 
economic  development  and  services 
improvement  initiatives. 

The  health  problems  experienced  by 
people  with  disabilities  living  in  rural 
areas  are  complicated  by  the  burden  of 
travelling  long  distances  and  the  general 
shortage  of  primary  health  care 
providers.  As  a  result,  people  with 
disabilities  living  in  rural  areas  may 
experience  a  high  rate  of  secondary 
conditions  each  year  such  as  pressure 
sores,  physical  deconditioning,  urinary 
tract  infections,  depression  and  pain 
(Seekins,  T.  et  al.,  "A  Descriptive  Study 
of  Secondary  Conditions  Reported  by  a 
Population  of  Adults  with  Physical 
Disabilities  Served  by  Three 
Independent  Living  Centers  in  a  Rural 
State,"  Journal  of  Rehabilitation,  Vol. 
60,  No.  2,  pgs.  47-51,  1994).  Proper 
education,  support  delivered  by  health 
clinics  and  independent  living  centers, 
and  utilization  of  telemedicine  can 
dramatically  improve  the  health  of 
adults  with  disabilities  and  reduce 
medical  service  utilization. 

The  USDA's  Rural  Utilities  Service, 
which  funds  telecommunications 
infrastructure  in  many  rural  areas, 
provides  grants  to  link  rural  health 
clinics  with  larger  hospitals  to  better 
serve  rural  residents.  The  U.S. 
Department  of  Health  and  Hiunan 


Services'  (DHHS')  Health  Care 
Financing  Administration  funds  Rural 
Telemedicine  Grants  which  demonstrate 
and  collect  information  on  the 
feasibility,  costs,  appropriateness,  and 
acceptability  of  telemedicine  for 
improving  access  to  health  services  for 
rural  residents  and  reducing  the 
isolation  of  rural  practitioners.  The 
intended  beneficiaries  of  these  grants 
are  rural  health  care  providers,  patients, 
and  rural  communities  which  gain  from 
this  program. 

Changes  in  health  care  policy,  such  as 
managed  care,  are  significantly  affecting 
the  lives  of  people  with  disabilities 
living  in  rural  areas.  For  example, 
managed  care  emphasizes  primary  care 
and  control  of  access  to  specialized 
services.  Persons  with  significant 
disabilities  in  rural  areas,  however,  have 
difficulty  obtaining  primary  care  and 
often  need  extensive  services  and  access 
to  highly  specialized  providers  to 
prevent  death  or  further  disability 
("Medicaid  Managed  Care:  Serving  the 
Disabled  Challenges  State  Programs," 
U.S.  General  Accounting  Office  (GAO)/ 
Health,  Education,  and  Human 
Services-96-136). 

The  use  of  telecommunications 
technologies  may  be  a  critical  element 
in  efforts  to  provide  social  services  as 
well  as  maintain  and  foster  economic 
development.  AdvEuiced 
telecommunications  technologies — the 
Internet,  videoconferencing  and  high- 
speed data  transmission — offer  rural 
areas  the  chance  to  overcome  some  of 
the  problems  they  face  as  a  residt  of 
their  geographic  isolation.  These 
technologies  can  link  rural  areas  with 
other  communities  and  expertise  to 
improve  medical  services,  create  new 
jobis,  and  increase  rural  residents'  access 
to  education  ("Rural  Development: 
Steps  Toward  Realizing  the  Potential  of 
Telecommunications  Technologies," 
GAO/Resources,  Conununity,  and 
Economic  DeveIopment-96-155). 

Interactive  technology  can  link 
isolated  rural  settings  with 
comprehensive  services  at  distant 
facilities.  With  these  linkages,  the 
distant  fecility  can  review  X-rays,  CAT 
scans,  and  other  medical  evidence  to 
diagnose  an  illness  and  prescribe 
treatment  without  having  the  patient 
make  long,  and  sometimes  difficult, 
trips  to  the  larger  institution.  Colleges 
and  schools  can  offer  classes,  and  even 
degree  programs,  to  students  in  remote 
locations.  Large  businesses  can  establish 
or  maintain  branch  offices  in  rural  areas 
by  using  videoconferencing  or  on-line 
access  to  hold  meetings  and  conduct 
business.  There  is  a  need  to  design  ways 
to  apply  these  emerging  interactive 
technologies  to  the  lives  of  pteople  with 


disabilities  living  in  rural  areas, 
particularly  as  Federal  and  other  public 
and  private  programs  expand  their  uses 
of  interactive  technology. 

Priority  3 

The  Secretary  will  establish  an  RRTC 
for  the  purpose  of  examining  means  to 
improve  the  employment  status  and 
ability  of  persons  with  disabilities  to 
live  independently  in  nual  areas.  The 
RRTC  shall: 

(1)  Identify,  analyze  and  evaluate  the 
impact  of  rural  economic  development 
strategies  in  improving  the  employment 
outcomes  and  economic  status  of  people 
with  disabilities  living  in  rural 
conmumities; 

(2)  Identify  and  examine  issues  of 
access  to  health  care  for  persons  with 
disabilities  living  in  rural  areas, 
particularly  those  issues  contributing  to 
the  onset  of  secondary  conditions; 

(3)  Develop  and  evaluate  strategies  to 
increase  the  participation  of  people  with 
disabilities  in  local  public  planning  for 
commimity  development; 

(4)  Identify,  develop,  and  evaluate  ' 
strategies  to  improve  nual 
transportation,  accessible  housing,  and 
access  to  generic  commimity  facilities 
services  for  people  with  disabilities; 

(5)  Identify  and  evaluate  strategies  to 
improve  the  use  of  telecommunications 
technologies  for  the  delivery  of  health, 
employment,  education,  and  social 
services  to  people  with  disabilities 
living  in  rural  communities;  and 

(6)  Develop  training  and 
informational  materials  and  provide 
training  and  information  to  persons 
with  disabilities,  and  providers  of 
health  care,  vocational  rehabilitation, 
and  independent  living  services,  on 
effective  strategies  for  improving  the 
employment,  health,  and  independent 
living  outcomes  of  people  with 
disabilities  living  in  rural  areas. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  shall: 

•  Coordinate  with  NIDRR-funded 
research,  training  and  demonstration 
activities  on  delivery  of  rehabilitation 
and  independent  living  services  in  rural 
areas,  including  those  sponsored  by 
RSA  and  the  RRTC  on  managed  care; 

•  Where  appropriate,  address  the 
needs  of  transitioning  special  education 
students  and  their  special  education 
teachers  and  administrators; 

•  Coordinate  with  rural  projects 
affecting  persons  with  disabilities 
funded  by  USDA  and  DHHS;  and 

•  Address  the  needs  of  persons  with 
disabilities  in  rural  communities  in  all 
parts  of  the  country,  including  persons 
from  ethnic  and  racial  minority 
backgrounds. 


Knowledge  Dissemination  and 
Utilization  Projects 

Authority  for  the  D&U  program  of 
NIDRR  is  contained  in  sections  202  and 
204(a)  of  the  Rehabilitation  Act  of  1973, 
as  amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 
awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations.  Under  the 
regulations  for  this  program  (see  34  CFR 
355.32),  the  Secretary  may  establish 
research  priorities  by  reserving  funds  to 
support  particular  research  activities. 

Priority 

Under  34  CFR  75.105(c)(3),  the 
Secretary  gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  will  fund  under 
this  competition  only  applications  that 
meet  this  absolute  priority: 

Priority  4:  Parenting  With  a  Disability 
Technical  Assistance  Center 

Backgroimd 

Approximately  one  in  eleven  bmilies 
with  children  at  home  includes  one  or 
more  parents  with  a  disability  (LaPlante. 
M.,  "Disability  in  the  Family." 
presented  at  the  annual  meeting  of  the 
American  Public  Health  Association. 
AUanta,  GA,  1991).  This  proportion  can 
be  expected  to  increase  as  a  correlate  of 
the  gains  that  persons  with  disabilities 
have  achieved  in  their  efforts  to  live  and 
work  independentiy  in  the  conununity. 
In  the  course  of  becoming  parents  and 
rearing  children,  persons  with 
disabilities  may  encounter  a  variety  of 
attitudinal,  physical,  medical,  and  legal 
barriers.  They  may  also  find 
misinformation  or  an  absence  of 
information  regarding  advances  in  fields 
that  address  issues  related  to  parenting. 

NIDRR  has  been  addressing  the 
physical  barriers  and  reproductive 
issues  faced  by  parents  with  disabilities 
through  a  variety  of  research  and 
development  projects.  Since  1993 
NIDRR  has  supported  a  Rehabilitation 
Research  and  Training  Center  on 
Families  in  which  one  or  more  adult 
parent  or  guardian  has  a  disability.  The 
Center  has  investigated  a  wide  range  of 
parenting  issues,  including  the  assistive 
technology  needs  of  parents  with 
disabilities,  training  obstetricians  to 
deal  with  the  needs  of  women  with 
disabilities,  and  needs  of  mothers  with 
visual  disabilities.  The  Center  has 
created  and  identified  a  wide  range  of 
valuable  information  for  parents  and 
professionals.  In  addition,  over  the  last 
ten  years,  NIDRR  has  supported 
research  projects  on  the  design  and 
development  of  new  adaptive 


equipment  for  parents  with  physical 
disabilities  and  parenting  assessment 
techniques.  A  wide  array  of  parenting 
equipment  has  been  developed,  for 
example,  a  lifting  harness  and  an 
adapted  baby  bathing  cart.  Information 
is  also  available  on  the  social  service 
needs  of  parents  with  disabilities.  As  a 
result  of  these  and  other  research, 
training,  and  development  efforts,  a 
substantial  body  of  knowledge  now 
exists  related  to  parenting  with  a 
disability. 

Persons  with  disabilities  who  want  to 
become,  or  remain  parents,  may  need 
information  and  technical  assistance.  A 
NIDRR-sponsored  focus  group  on 
women  and  disabilities  held  in  1994 
recommended  that  NIDRR  explore 
issues  related  to  sexuality,  reproductive 
health,  pregnancy  and  parenting  for 
women  with  disabilities,  including  "the 
level  of  information  that  women  have 
about  these  topics"  ("Focus  Group  on 
Women  and  Disabilities,"  unpublished 
"Report  of  Proceedings,"  NIDRR,  pg.  8, 
July,  1994).  Parents  with  disabilities  and 
prospective  parents  with  disabilities 
need  information  about  related 
advances  in  the  field  of  assistive 
technology  and  medicine,  public  policy 
and  legal  developments,  and  parenting 
resources. 

One  source  of  information  and 
valuable  experience  is  persons  with 
disabilities  who  are  parents.  These 
individuals  have  a  wealth  of  knowledge 
and  can  not  only  share  their  experiences 
and  practical  information,  but  also  serve 
as  imiquely  qualified  sources  of 
support.  CurrenUy,  this  "parent  to 
parent"  networking  is  primarily 
informal  and  limited  in  scope. 

Persons  with  disabilities  may 
encounter  substantial  attitudinal  and 
legal  barriers  in  their  efforts  to  become 
pregnant,  gain  or  maintain  custody,  or 
adopt  children.  Barbara  Faye  Waxman, 
an  expert  on  reproductive  rights,  notes 
that  laws  allowing  sterilization  of 
persons  with  disabilities  remain  on  the 
books  in  6ome  States  and  that  social 
service  agencies  are  often  too  quick  to 
put  the  non-disabled  children  of  parents 
with  disabilities  up  for  adoption 
(Mathews,  ]..  "The  Disabled  Fight  to 
Raise  Their  Children,"  Washington  Post 
Health  Section,  August  18.  1992).  Most 
States  treat  disability  as  prima  facie 
evidence  of  parental  unfitness  and  a 
possible  detriment  to  the  child  (Conly- 
Jung,  C,  'The  Early  Parenting 
Experiences  of  Mothers  with  Visual 
Impairments  and  Blindness," 
Dissertation.  California  School  of 
Professional  Psychology,  Alameda,  CA. 
pg.  21,  May,  1996).  One  important 
strategy  in  the  effort  to  overcome  these 
attitudinal  and  legal  barriers  is 
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providing  social  service,  legal,  and 
medical  professionals  with  information 
that  dispels  stereotypes  and  describes 
advances  in  the  related  fields  that 
enable  persons  with  disabilities  to 
provide  a  safe  and  nurturing 
environment  for  their  children. 

Priority  4 

The  Secretary  will  establish  a  center 
for  the  purpose  of  providing  technical 
assistance  and  disseminating  parenting 
information  to  persons  with  disabilities 
and  to  social  service,  medical,  and  legal 
service  providers.  The  technical 
assistance  center  shall: 

(1)  Identify  and  disseminate 
technological,  legal,  and  medical 
information  on  parenting,  pregnancy, 
custody,  and  adoption  to  parents,  and 
prospective  parents  with  disabilities, 
and  service  providers  in  related  field  of 
social  services,  law,  and  medicine; 

(2)  Develop  training  materials  on 
parenting  with  a  disability  and 
disseminate  those  materials  to 
organizations  and  institutions  of  higher 
education  that  provide  pre-service  and 
in-service  training  to  professionals  in 
related  fields  of  social  services,  law,  and 
medicine,  as  well  as  to  organizations 
representing  persons  with  disabilities; 

(3)  Provide  technical  assistance  on 
parenting  with  a  disability  to  persons 
with  disabilities  and  service  providers, 
including  making  referrals  and  serving 
as  a  clearinghouse  of  technical 
information;  and 

(4)  Develop  and  establish  a  parent-to- 
parent  network  that  enables  experienced 
parents  with  disabilities  to  voluntarily 
provide  information  and  support  to 
persons  with  disabilities  interested  in 
becoming  or  remaining  parents. 

In  carrying  out  the  purposes  of  the 
priority,  the  technical  assistance  center 
shall: 

•  Collect  and  synthesize  information 
from  other  NIDRR-funded  projects  and 
centers  that  could  be  relevant  to 
parenting  with  a  disability  including. 


but  not  limited  to,  the  Assistive 
Technology  Projects; 

•  Collaborate  with  other  NIDRR  and 
Office  of  Special  Education  Programs- 
funded  projects  and  centers  that  address 
issues  related  to  parenting  and  to 
disability  rights  of  persons  with 
disabilities;  and 

•  Establish  a  national  toll-free 
telephone  hotline  and  publish  a 
quarterly  newsletter. 

Applicable  Program  Regulations 
34  CFR  Parts  350,  352,  and  355. 
Program  Authority:  29  U.S.C  760-762. 
Dated:  June  25, 1997. 

(Catalog  of  Federal  Domestic  Assistance 

Numbers:  84.133B.  Rehabilitation  Research 

and  Training  Center  Program,  84.133D, 

Knowledge  Dissemination  and  Utilization 

Program) 

Judith  E.  Heiimann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 
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DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.:  84.133B  and  a4.133D] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
inviting  Applications  for  New  Awards 
Under  Certain  Programs  for  Fiscal 
Year  1997 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together 
with  the  statute  authorizing  the 
programs  and  applicable  regulations 
governing  the  programs,  including  the 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
this  notice  contains  information, 
application  forms,  and  instructions 
needed  to  apply  for  a  grant  under  these 
competitions. 

These  programs  support  the  National 
Education  Goal  that  calls  for  all 


Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

The  estimated  funding  levels  in  this 
notice  do  not  bind  the  Department  of 
Education  to  make  awards  in  any  of 
these  categories,  or  to  any  specific 
number  of  awards  or  funding  levels, 
unless  otherwise  specified  in  statute. 

APPUCABLE  REQULATKMS:  The  Education 
Department  General  Administrative 
Regulations  (EDGAR).  34  CFR  Parts  74, 
75,  77.  80,  81.  82,  85,  and  86;  and  the 
following  program  regulations: 

(a)  Rehabilitation  Research  and 
Training  Centers  (RRTCs}—3A  CFR  Parts 
350  and  352;  and 

(b)  Knowledge  Dissemination  and 
Utilization  Pmgjvm  (D&U)—3A  CFR 
Parts  350  and  355. 

Program  T/t/e.- Rehabilitation 
Research  and  Training  Centers. 

CFDA  Number:  84.133B. 

Purpose  of  Program:  RRTCs  conduct 
coordinated  and  advanced  programs  of 
research  on  disability  and  rehabilitation 
that  will  produce  new  knowledge  that 
will  improve  rehabilitation  methods  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximimi  social  and  economic 
independence  for  individuals  with 
disabilities.  RRTCs  provide  training  to 
service  providers  at  the  pre-service,  in- 
service  training,  undergraduate,  and 
graduate  levels,  to  improve  the  quality 
and  effectiveness  of  rehabilitation 
services.  They  also  provide  advanced 
research  training  to  individuals  with 
disabilities  and  those  from  minority 
backgrounds,  engaged  in  research  on 
disability  and  rehabilitation.  RRTCs 
serve  as  national  and  regional  technical 
assistance  resources,  and  provide 
training  for  service  providers, 
individuals  with  disabilities  and 
families  and  representatives,  and 
rehabilitation  researchers. 


APPLICATION  Notice  for  Fiscal  Year  1997 
Rehabilitation  Research  and  Training  Centers  CFDA  No.  84.133B 


Funding  Pnority 

Deadline  for 
transmittal 
of  applica- 
tions 

1 

Estimated 

number  of 

awards 

Maximum 

award 

amount  (per 

year)* 

Project  pe- 
riod 
(months) 

Maintaining  the  Emptoyment  and  Addressing  the  Personal  Ac^ustrrwrt  of  Individuals 

Who  are  L-0  or  HOH  

Improving  the  VR  Outcomes  tor  Individuals  Who  Are  Substance  Abusers  

8/1 5«7 
8/15/97 
8/1 5«7 

1 

1 
1 

$500,000 
500,000 
550,000 

60 
60 

Improving  Emptoyment  and  IL  Outcomes  tor  Persons  with  Disabdities  In  Rural  Areas  .. 

60 

Rehabilitation  Research  and  Training 
Centers 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  under  the  RRTC 
program. 

(a)  Relevance  and  importance  of  the 
research  program  (20  points).  The 
Secretary  reviews  each  application  to 
determine  to  what  degree — 

(1)  The  proposed  activities  are 
responsive  to  a  priority  established  by 
the  Secretary  and  address  a  significant 
need  of  a  disabled  target  population  and 
rehabilitation  service  providers; 

(2)  The  overall  research  program  of 
the  Center  includes  appropriate 
interdisciplinary  and  collaborative 
research  activities,  is  likely  to  lead  to 
new  and  useful  knowledge  in  the 
priority  area,  and  is  likely  to  become  a 
nationally  recognized  source  of 
scientific  knowledge;  and 

(3)  The  applicant  demonstrates  that 
all  component  activities  of  the  Clenter 
are  related  to  the  overall  objective  of  the 
Center,  and  will  build  upon  and 
complement  each  other  to  enhance  the 
likelihood  of  solving  significant 
rehabilitation  problems. 

(b)  Quality  of  the  research  design  (35 
points).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  applicant  proposes  a 
comprehensive  research  program  for  the 
entire  project  period,  including  at  least 
three  interrelated  research  projects; 

(2)  The  research  design  and 
methodology  of  each  proposed  activity 
are  meritorious  in  that — 

(i)  The  literature  review  is  appropriate 
and  indicates  familiarity  with  current 
research  in  the  field; 

(ii)  The  research  hypotheses  are 
important  and  scientifically  relevant; 

(lii)  The  sample  populations  are 
appropriate  and  significant; 

(iv)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective; 

(v)  The  data  analysis  methods  are 
appropriate;  and 

(vi)  The  applicant  assures  that  human 
subjects,  animals,  and  the  environment 
are  adequately  protected;  and 

(3)  The  application  discusses  the 
anticipated  research  results  and 
demonstrates  how  those  results  would 
satisfy  the  original  hypotheses  and 
could  be  used  for  planning  future 
research,  including  generation  of  new 
hypotheses  where  applicable. 


(c)  Quality  of  the  training  and 
dissemination  program  (25  points).  The 
Secretary  reviews  each  application  to 
determine  the  degree  to  which — 

(1)  The  proposed  plan  for  training  and 
dissemination  provides  evidence  that 
research  results  will  be  effectively 
disseminated  and  utilized  based  on  the 
identification  of  appropriate  and 
accessible  target  groups;  the  proposed 
training  materials  and  methods  are 
appropriate;  the  proposed  activities  are 
relevant  to  the  regional  and  national 
needs  of  the  rehabilitation  field;  and  the 
training  materials  and  dissemination 
packages  will  be  developed  in  alternate 
media  that  are  usable  by  people  with 
various  types  of  disabilities. 

(2)  The  proposed  plan  for  training  and 
dissemination  provides  for — 

(i)  Advanced  training  in  rehabilitation 
research; 

(ii)  Training  rehabilitation  service 
personnel  and  other  appropriate 
individuals  to  improve  practitioner 
skills  based  on  new  knowledge  derived 
from  research; 

(iii)  Training  packages  that  make 
research  results  available  to  service 
providers,  researchers,  educators, 
individuals  with  disabilities,  parents, 
and  others; 

(iv)  Technical  assistance  or 
consultation  that  is  responsive  to  the 
concerns  of  service  providers  and 
consumers; 

(v)  Dissemination  of  research  findings 
through  publication  in  professional 
journals,  textbooks,  and  consumer  and 
other  publications,  and  through  other 
appropriate  media  such  as  audiovisual 
material:  and  telecommunications. 

(vi)  Widespread  dissemination  of 
findings  and  other  appropriate  materials 
to  providers  of  rehabilitation  and  other 
relevant  services  to  individuals  with 
disabilities,  family  members  of 
individuals  with  disabilities,  and  other 
authorized  representatives,  advocates, 
and  organizations  that  provide 
information  and  support  to  individuals 
with  disabilities  and  their  famiUes;  and 

(vii)  Dissemination  of  research 
findings  and  other  materials  in 
appropriate  formats  and  accessible 
media  for  use  by  individuals  with 
various  disabilities. 

(d)  Quality  of  the  organization  and 
management  (20  points).  The  Secretary 
reviews  each  application  to  determine 
the  degree  to  which 

(1)  Tne  staffing  plan  for  the  Center 
provides  evidence  that  the  project 


director,  research  director,  training 
director,  principal  investigators,  and 
other  personnel  have  appropriate 
training  and  experience  in  disciplines 
required  to  conduct  the  proposed 
activities;  the  commitment  of  staff  time 
is  adequate  to  conduct ^U  proposed 
activities;  and  the  Center,  as  part  of  its 
nondiscriminatory'  employment 
practices,  will  ensure  that  its  p>ersonnel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping 
conditions; 

(2)  The  budgets  for  the  Center  and  for 
each  component  project  are  reasonable, 
adequate,  and  cost-effective  for  the 
proposed  activities; 

(3)  The  facilities,  equipment,  and 
other  resources  are  adequate  and  are 
appropriately  accessible  to  f)ersons  with 
disabilities; 

(4)  The  plan  of  operations  is  adequate 
to  accomplish  the  Center's  objectives 
and  to  ensure  proper  and  efficient 
management  of  the  Center; 

(5)  The  proposed  relationships  with 
Federal,  State,  and  local  rehabilitation 
service  providers  and  consumer 
organizations  are  likely  to  ensure  that 
the  Center  program  is  relevant  and 
applicable  to  the  needs  of  consumers 
and  service  providers; 

(6)  The  past  performance  and 
accomplishments  of  the  applicant 
indicate  an  ability  to  complete 
successfully  the  proposed  scope  of 
work; 

(7)  The  application  demonstrates 
appropriate  commitment  and  support  by 
the  host  institution  and  opportunities 
for  interdisciplinary  activities  and 
collaboration  with  other  institutions  and 
organizations;  and 

(8)  The  plan  for  evaluation  of  the 
Center  provides  for  an  annual 
assessment  of  the  outcomes  of  the 
research,  the  impact  of  the  training  and 
dissemination  activities  on  the  target 
populations,  and  the  extent  to  which  the 
overall  objectives  have  been 
accomplished, 

Eligible  Applicants:  Institutions  of 
higher  education  and  public  or  private 
agencies  and  organizations  collaborating 
with  institutions  of  higher  education, 
including  Indian  tribes  and  tribal 
organizations,  are  eligible  to  apply  for 
awards  under  this  program. 

Program  Authority:  29  U.S.C.  762. 


Note:  The  Secretary  witl  reject  without  consideration  or  evaiualion  any  application  ttiat  proposes  a  profect  funding  level  that  exceeds  the  stated 
maximum  award  amount  (See  34  CFR  75.104(b)). 
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Application  Notice  for  Fiscal  Year  1997 
Knowledge  Dissemination  and  Utilization  Program,  CFDA  No.  84.1 33D 


Funding  priority 


Parenting  with  a  Disability  Technical  Assistance  Center 


Deadline  for 
transmittal 
of  applica- 
tions 


8/15/97 


Estimated 

number  of 

awards 


Maximum 

award 

amount  (per 

year)* 


$500,000 


Project  pe- 
riod 
(months) 


60 


•  Note:  The  Secretary  will  reject  without  consideration  or  evaluation  any  application  that  proposes  a  project  funding  level  that  exceeds  the  stat- 
ed maximum  award  amount  (See  34  CFR  75.104(b)). 


Program  Title:  Knowledge 
Dissemination  and  Utilization  Program. 

CFDA  Number:  84.133D. 

Purpose  of  Program:  The  Knowledge 
Dissemination  and  Utilization  is 
designed  to  support  activities  that  will 
ensure  that  rehabilitation  knowledge 
generated  from  projects  and  centers 
funded  by  NIDRR  and  from  other 
sources  is  fully  utilized  to  improve  the 
lives  of  individuals  with  disabilities  and 
their  families. 

Knowledge  Dissemination  and 
Utilization  Program 

Selection  Criteria:  The  Secretary  uses 
the  following  selection  criteria  to 
evaluate  applications  under  the  D&U 
program. 

(a)  Potential  Impact  of  Outcomes: 
Importance  of  Program  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  proposed  activity  relates  to 
the  announced  priority; 

(2)  The  research  is  likely  to  produce 
new  and  useful  information  (research 
activities  only); 

(3)  The  need  and  target  population  are 
adeauately  defined: 

(4j  The  outcomes  are  likely  to  benefit 
the  defined  target  population; 

(5)  The  training  needs  are  clearly 
defined  (training  activities  only); 

(6)  The  training  methods  and 
developed  subject  matter  are  likely  to 
meet  the  defined  need  (training 
activities  only);  and 

(7)  The  need  for  information  exists 
(utilization  activities  only). 

fb)  Potential  Impact  of  Outcomes: 
Dissemination/Utilization  (Weight  3.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  research  results  are  likely  to 
become  available  to  others  working  in 
the  field  (research  activities  only); 

(2)  The  means  to  disseminate  and 
promote  utilization  by  others  are 
defined; 

(3)  The  training  methods  and  content 
are  to  be  packaged  for  dissemination 
and  use  by  others  (training  activities 
only); 

(4)  The  utilization  approach  is  likely 
to  address  the  defined  need  (utilization 
activities  oidy);  and 


(5)  There  is  likely  to  be  widespread 
dissemination  of  the  results,  in  a  usable 
and  effective  manner,  to  all  appropriate 
target  populations,  including 
individuals  with  disabilities  and  their 
family  members. 

(c)  Probability  of  Achieving  Proposed 
Outcomes:  Program/  Project  Design 
(Weight  5.0).  The  Secretary  reviews 
each  application  to  determine  to  what 
degree — 

(1)  The  objectives  of  the  project(s)  are 
clearly  stated; 

(2)  The  hypothesis  is  sound  and  based 
on  evidence  (research  activities  only); 

(3)  The  project  design/methodology  is 
likely  to  achieve  the  objectives; 

(4)  The  measurement  methodology 
and  analysis  is  sound  (research  and 
development/demonstration  activities 
only); 

(5)  The  conceptual  model  (if  used)  is 
sound  (development/  demonstration 
activities  only); 

(6)  The  sample  populations  are 
correct  and  significant  (research  and 
development/demonstration  activities 
only); 

(7)  The  human  subjects  are 
sufficiently  protected  (research  and 
development/demonstration  activities 
only); 

(8)  The  device(s)  or  model  system  is 
to  be  developed  in  an  appropriate 
environment; 

(9)  The  training  content  is 
comprehensive  and  at  an  appropriate 
level  (training  activities  only); 

(10)  The  training  methods  are  likely  to 
be  effective  (training  activities  only); 

(11)  The  new  materials  (if  developed) 
are  likely  to  be  of  high  quality  and 
uniqueness  (training  activities  only); 

(12)  The  target  populations  are  linked 
to  the  project  (utilization  activities 
only); 

(13)  The  format  of  the  dissemination 
medium  is  the  best  to  achieve  the 
desired  result  (utilization  activities 
only);  and 

(14)  The  materials  to  be  used  in  the 
project  and  the  materials  to  be 
disseminated  are  likely  to  be  in  formats 
that  are  accessible  to  the  appropriate 
populations. 

(d)  Probability  of  Achieving  Proposed 
Outcomes:  Key  Personnel  (Weight  4.0). 


The  Secretary  reviews  each  application 
to  determine  to  what  degree  — 

(1)  The  principal  investigator  and 
other  key  staff  have  adequate  training 
and/or  experience  and  demonstrate 
appropriate  potential  to  conduct  the 
proposed  research,  demonstration, 
training,  development,  or  dissemination 
activity; 

(2)  The  principal  investigator  and 
other  key  staff  are  familiar  with 
pertinent  literature  and/or  methods; 

(3)  All  required  disciplines  are 
effectively  covered; 

(4)  Commitments  of  staff  time  are 
adequate  for  the  project;  and 

(5)  The  applicant  is  likely,  as  part  of 
its  non-discriminatory  employment 
practices,  to  encourage  applications  for 
employment  from  persons  who  are 
members  of  groups  that  traditionally 
have  been  underrepresented.  such  as — 

(i)  Members  of  racial  or  ethnic 
minority  groups; 
(ii)  Women; 

(iii)  Handicapped  persons;  and 
(iv)  The  elderly. 

(e)  Probability  of  Achieving  Proposed 
Outcomes:  Evaluation  Plan  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree  — 

(1)  There  is  a  mechanism  to  evaluate 
plans,  progress  and  results; 

(2)  The  evaluation  methods  and 
objectives  are  likely  to  produce  data  that 
are  quantifiable;  and 

(3)  The  evaluation  results,  where 
relevant,  are  likely  to  be  assessed  in  a 
service  setting. 

(f)  Program/Project  Management:  Plan 
of  Operation  (Weight  2.0).  The  Secretary 
reviews  each  application  to  determine 
to  what  degree — 

(1)  There  is  an  effective  plan  of 
operation  that  insures  proper  and 
efficient  administration  of  the  project(s); 

(2)  The  applicant's  planned  use  of  its 
resources  and  personnel  is  likely  to 
achieve  each  objective; 

(3)  Collaboration  between  institutions, 
if  proposed,  is  likely  to  be  effective;  and 

(4)  There  is  a  clear  description  of  how 
the  applicant  will  include  eligible 
project  pjulicipants  who  have  been 
traditionally  underrepresented,  such 

as — 


Federal  Register  /  Vol.  62,  No.  126  /  Tuesday.  July  1,  1997  /  Notices 


35647 


(i)  Members  of  racial  or  ethnic 
minority  groups; 

(ii)  Women; 

(iii)  Handicapped  persons:  and 

(iv)  The  elderly. 

(g)  Program/Project  Management: 
Adequacy  of  Resources  (Weight  1.0). 
The  Secretary  reviews  each  application 
to  determine  to  what  degree — 

(1)  The  feidlities  planned  for  use  are 
adeauate; 

(2)  The  equipment  and  supplies 
planned  for  use  are  adequate;  and 

(3)  The  commitment  of  the  applicant 
to  provide  administrative  support  and 
adeqtiate  facilities  is  evident. 

(h)  Program/Project  Management: 
(Budget  and  Cost  Effectiveness  (Weight 
1.0).  The  Secretary  reviews  each 
application  to  determine  to  what 
degree — 

(1)  The  budget  for  the  project(s)  is 
adeauate  to  support  the  activities; 

(2)  The  costs  are  reasonable  in 
relation  to  the  objectives  of  the 
project(s);  and 

(3)  The  budget  for  subcontracts  (if 
required)  is  detailed  and  appropriate. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
public  and  private  nonprofit  and  for- 
profit  agencies  and  organizations, 
including  institutions  of  higher 
education  and  Indian  tribes  and  tribal 
organizations. 

Program  Authority:  29  U.S.C.  761a  and 
762. 

Instructions  for  Application  NarratiTe 

The  Secretary  strongly  recommends 
that  applicants  include  a  one-page 
abstract  in  their  application.  The 
Secretary  strongly  recommends  that  the 
narrative  for  Knowledge  Dissemination 
and  Utilization  Program  applications  be 
limited  to  no  more  than  50  double- 
spaced,  typed  pages  (on  one  side  only), 
not  including  appendices.  The  Secretary 
strongly  recommends  that  the  narrative 
for  Rehiabilitation  Research  and  Training 
Center  applications  be  limited  to  no 
more  than  100  double-spaced,  typed 
pages  (on  one  side  only),  not  including 
appendices.  These  recommended  page 
limits  apply  only  to  the  narrative  and 
not  to  the  abstract,  application  forms, 
assurances,  certifications  and 
attachments  to  those  forms,  assurances, 
and  certifications. 

Instructions  for  Transmittal  of 
Applications 

(a)  If  an  applicant  wants  to  apply  for 
a  grant,  the  applicant  shall — 

(1)  Mail  the  original  and  two  copies 
of  the  application  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  (Applicant  must 


insert  number  and  letter]),  Washington, 
D.C.  20202-4725,  or 

(2)  Hand  deliver  the  original  and  two 
copies  of  the  application  by  4:30  p.m. 
(Washington,  D.C.  time]  on  or  before  the 
deadline  date  to:  U.S.  Department  of 
Education,  Application  Control  Center, 
Attention:  (CFDA  #  [Applicant  must 
insert  number  and  letter]).  Room  «3633, 
Regional  Office  Building  #3,  7th  and  D 
Streets.  S.W.,  Washington,  D.C. 

(b)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carhM'. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretary. 

(c)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Secretary 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

Notw:  (1)  The  U.S.  Postal  Service  does  not 
uniformly  (»t>vide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant  should 
check  with  its  local  post  office. 

(2)  An  applicant  wishing  to  know  that  its 
application  has  been  received  by  the 
Etepartment  must  include  with  the 
application  a  stamped  self-addressed 
postcard  containing  the  CFDA  nimiber  and 
title  of  this  program. 

(3)  The  applicant  must  indicate  on  the 
envelope  and — if  not  provided  by  the 
Department — in  Item  10  of  the  Application 
for  Federal  Assistance  (Standard  Fonr  424) 
the  CFDA  numl)er — and  letter,  if  any— -of  the 
competition  under  which  the  application  is 
being  sulHnitted. 

Application  Forms  and  Instructions 

The  appendix  to  this  application  is 
divided  into  four  parts.  These  parts  are 
organized  in  the  same  manner  that  the 
submitted  application  should  be 
organized.  These  parts  are  as  follows: 

Part  I:  Application  for  Federal 
Assistance  (Standard  Form  424  (Rev.  4- 
88))  and  instructions. 

Part  II:  Budget  Form — Non- 
Construction  Programs  (Standard  Form 
524A)  and  instructions. 

Part  IIL  Application  Nanative. 

Additional  Materials 

Estimated  Public  Reporting  Burden. 

Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  IDrug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 


Certification  Regarding  Debarment, 
Suspension.  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions.  (NOTE:  ED  Form  GCS-014 
is  intended  for  the  use  of  primary 
participants  and  should  not- be 
transmitted  to  the  Department.) 

Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclostire  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL- A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assurances,  and 
the  certifications.  However,  the 
application  form,  the  assiu^nces,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  unless  a  completed  application 
form  has  been  received. 

For  Applications  Contact  The  Grants 
and  Contracts  Service  Team, 
Department  of  Education,  600 
Independence  Avenue  S.W.,  Switzer 
Building,  3317,  Washington,  D.C.  20202, 
or  call  (202)  205-6207.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  TDD  number  at 
(202)  205-9860.  The  preferred  method 
for  requesting  information  is  to  FAX 
your  request  to  (202)  205-8717. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopherV/gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Pro-am  Authority:  29  U.S.C  760-762 
Dated:  June  25,  1997. 
Judith  E.  Heiimann. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services 

Appendix 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
Section.  Applicants  are  required  to  submit  an 
original  and  two  copies  of  each  applicatioB 
as  provided  in  this  Section. 

Frequent  Questions 

1.  Can  I  get  an  extension  of  the  due  date? 

No!  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 
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2.  What  should  be  included  in  the 
application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  sjjecifically 
(jertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  protect  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  prof)osed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation,  it  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
apjjendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  IS  generally  not  helpful  to  include  such 
things  as  brochures,  general  capjability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  proietts  completed  by  the  applicant. 

.1  What  format  should  be  used  for  the 
application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  .^ppllcation  Package. 

4  May  1  submit  applications  to  more  than 
one  .NIDRR  program  competition  or  more 
than  one  application  to  a  program? 


Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  respwnsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  comf>etitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  is  the  allowable  indirect  cost  rate? 
The  limits  on  indirect  costs  vary  according 

to  the  program  and  the  type  of  application. 

An  applicant  for  a  project  in  the  D&U  grant 
program  is  limited  to  the  organization's 
approved  indirect  cost  rate.  If  the 
organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

An  applicant  for  a  project  in  the  RRTC 
program  is  limited  to  an  indirect  cost  rate  of 
15  percent. 

6.  Can  profitmaking  businesses  apply  for 
grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fiee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  individuals  apply  for  grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  staff  advise  me  whether  my 
project  is  of  interest  to  NIDRR  or  likely  to  be 
funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 
your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  How  do  I  assure  that  my  application  will 
be  referred  to  the  most  appropriate  panel  for 
review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 


competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 

10.  How  soon  after  submitting  my 
application  can  1  find  out  if  it  will  be  funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30, 

11  Can  I  call  NIDRR  to  find  out  if  my 
application  is  being  funded? 

No,  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  pyeer  review  cannot 
be  released  except  through  this  formal 
notification. 

12.  If  my  application  is  successful,  can  I 
assume  1  will  get  the  requested  budget 
amount  in  subsequent  years? 

No.  Funding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

13.  Will  all  approved  applications  be 
funded? 

No.  It  often  happ)ens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but 
not  funded  are  encouraged  to  consider 
submitting  similar  applications  in  future 
compietitions 
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Instructions  for  the  SF  424 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal        , 
assistance  it  will  be  used  bv  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

item  and  Entry 

1.  Self-explanatory 

2.  Data  application  submitted  to  Federal 
agency  (or  State  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 
Federal  identifier  number.  If  for  a  new 
protect,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  sp»ace 
provided. 


8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 
— "New"  means  a  new  assistance  award 

— ^"Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  firom  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project,  if  more  than  one  program  is 
involved,  you  should  app>end  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 

12.  List  only  the  largest  political  entities 
affected  (e.g..  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  fundingAmdget  period  by 


each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  onyy  the  amount  of  the 
change.  For  decreases,  enclose  the  amounts 
in  parentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  using  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  jjerson  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application] 
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Public  reporting  burden  of  this  collection 
of  information  is  estimated  to  vary  from  13 
to  22  hours  per  response,  with  an  average  of 
17.5  hours,  including  the  time  for  reviewing 
instructions,  searching  existing  data  sources, 
gathering  and  maintaining  the  data  needed, 
and  completing  and  reviewing  the  collection 
of  information.  Send  comments  regarding 
this  burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden,  to  the 
U.S.  Department  of  Education,  Information 
Management  and  Compliance  Division, 
Washington,  D.C.  20202-4651;  and  the  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project  1875-0102,  Washington, 
D.C.  20503. 

Instructioiis  for  ED  Form  No.  524 

General  Instructions 

This  form  is  used  to  apply  to  individual 
U.S.  Department  of  Education  discretionary 
grant  programs.  Unless  directed  otherwise, 
provide  the  same  budget  information  for  each 
year  of  the  multi-year  funding  request.  Pay 
attention  to  applicable  program  specific 
instructions,  if  attached. 

Section  A — Budget  Summary 

U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A 
and  provide  a  breakdown  by  the  applicable 
budget  categories  shown  in  lines  1-11. 

Lines  1-11,  columns  (aMe):  For  each 
project  year  for  which  funding  is  requested, 
show  the  total  amount  requested  for  each 
applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi- 
year  total  for  each  budget  category.  If  funding 
is  requested  for  only  one  project  year,  leave 
this  column  blank. 

Line  12,  columns,  (a)-(e):  Show  the  total 
budget  request  for  each  project  year  for 
which  funding  is  requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B — Budget  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer 
to  provide  matching  funds  or  other  non- 
Federal  resources  to  the  project,  these  should 
be  shown  for  each  applicable  budget  category 
on  lines  1-11  of  Section  B. 

Lines  1-11,  columns  (aHe):  For  each 
project  year  for  which  matching  funds  or 
other  contributions  are  provided,  show  the 
total  contribution  for  each  applicable  budget 
category. 

Lines  1-11,  column  (f):  Show  the  multi- 
year  total  for  each  budget  category.  If  non- 
Federal  contributions  are  provided  for  only 
one  year,  leave  this  column  blank. 

Line  12.  columns  (aHe):  Show  the  total 
matching  or  other  contribution  for  each 
project  year. 

Line  12,  column  (f):  Show  the  total  amount 
to  be  contributed  for  all  years  of  the  multi- 
year  project.  If  non-Federal  contributions  are 
provided  for  only  one  year,  leave  this  sf>ace 
blank. 


Section  C — Other  Budget  Information 

Pay  attention  to  applicable  program 
specific  instructions,  if  attached. 

1.  Provide  an  itemized  budget  breakdown, 
by  project  year,  for  each  budget  category 
listed  in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will  be  in 
effect  during  the  funding  period.  In  addition, 
enter  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

3.  If  applicable  to  this  program,  provide  the 
rate  and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments 
you  deem  necessary. 

Public  reporting  burden  for  these 
collections  of  information  is  estimated  to 
average  30  hours  per  response,  including  the 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 

Send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  these 
collections  of  information,  including 
suggestions  for  reducing  this  burden,  to:  the 
U.S.  Department  of  Education.  Information 
Management  and  Compliance  Division, 
Washington,  D.C.  20202-4651;  and  to  the 
Office  of  Management  and  Budget. 
Paperwork  Reduction  Project  1820-0027. 
Washington,  D.C.  20503. 

Rehabilitation  Research  and  Training 
Center  (CFDA  No.  84.1338)  34  CFR  Parts  350 
and  352. 

Knowledge  Dissemination  and  Utilization 
Program  (CFDA  No.  84. 13 3D)  34  CFR  Parts 
350  and  355. 

Assurances — Non-Construction  Programs 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance,  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  jjajsers. 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpMjse  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 


5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C  §§  4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Personnel 
Administration  (5  CFR  900.  Subfjart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (PL.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  XI  of  the 
Education  Amendments  of  1972.  as  amended 
(20  U.S.C.  §§  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicaps:  (d)  the  Age  Discrimination  Act 
of  1975.  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age; 

(e)  the  Drug  Abuse  Office  and  Treatment 
Act  of  1972  (P.L.  92-255).  as  amended, 
relating  to  nondiscrimination  on  the  basis  of 
drug  abuse;  (f)  the  Comprehensive  Alcohol 
Abuse  and  Alcoholism  Prevention. 
Treatment  and  Rehabilitation  Act  of  1970 
(P.L.  91-616).  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol 
abuse  or  alcoholism:  (g)  §§  523  and  527  of  the 
Public  Health  Service  Act  of  1912  (42  U.S.C 
290  dd-3  and  290  ee-3).  as  amended,  relating 
to  confidentiality  of  alcohol  and  drug  abuse 
patient  records;  (h)  Title  VIII  of  the  Civil 
Rights  Act  of  1968  (42  U.S.C.  §  3601  et  seq), 
as  amended,  relating  to  non-discrimination 
in  the  sale,  rental  or  financing  of  housing;  (i) 
any  other  nondiscrimination  provisions  in 
the  sp>ecific  statute(s)  under  which 
application  for  Federal  assistance  is  being 
made;  and  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may 
apply  to  the  application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  II  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Propert\'  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  complv  with  the  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§  1501-1508  and  7324- 
7328)  which  limit  the  political  activities  of 
employees  whose  principal  employment 
activities  are  funded  in  whole  or  in  part  with 
Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C§  276c  and  18  U.S.C.  §§  874).  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333).  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
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in  a  special  flood  hazard  area  to  participate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  insurable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514:  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetlands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plans  under  Section  176(c) 
of  the  Clear  Air  Act  of  1955.  as  amended  (42 
U.S.C.  §  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended.  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973,  as  amended,  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  complv  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (PL.  89-544,  as 
amended.  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  based 
p>aint  in  construction  or  rehabilitation  of 
residence  structures. 

17.  Will  cause  to  be  performed  the  required 
flnancial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of 
1984. 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  of  authorized  certifying  official 

Title 

Applicant  organization 


Date  submitted 


Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug- Free 
Workplace  Requirements 

Applicants  should  refer  to  the  regulations 
cited  below  to  determine  the  certification  to 
which  they  are  required  to  attest.  Applicants 
should  also  review  the  instructions  for 
certification  included  in  the  regulations 
before  completing  this  form.  Signature  of  this 
form  provides  for  compliance  with 
certification  requirements  under  34  CFR  Part 
82,  "New  Restricts  on  Lobbying,"  and  34  CFR 
Part  85,  "Government-wide  Debarment  and 
Suspension  (Nonprocuremenl)  and 
Government-wide  Requirements  for  Drug- 
Free  Workplace  (Grants)."  The  certifications 
shall  be  treated  as  a  material  representation 
of  fact  upon  which  reliance  will  be  placed 
when  the  Defiartment  of  Education 
determines  to  award  the  covered  transaction, 
grant,  or  cooperative  agreement 

1.  Lobbying 

As  required  by  Section  1352,  Title  31  of  the 
U.S.  Code,  and  implemented  at  34  CFR  Part 
82,  for  persons  entering  into  a  grant  or 
cooperative  agreement  over  $100,000,  as 
defined  at  34  CFR  Part  82.  Sections  82.105 
and  82.110.  the  applicant  certifies  that: 

(a)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  any  agency,  a  Member 
of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of 
Congress  connection  with  the  making  of  any 
Federal  grant,  the  entering  into  of  any 
cooperative  agreement,  and  the  extension, 
continuation,  renewal,  amendment,  or 
modification  of  any  Federal  grant  or 
cooperative  agreement; 

(b)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  "with  this  Federal  grant  or 
cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form — LLL, 
"Disclosure  Form  to  Report  Lobbying,"  in 
accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  at  all 
tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreements,  and 
subcontracts)  and  that  all  subrecipients  shall 
certify  and  disclose  accordingly. 

2.  Debarment.  Suspension,  and  Other 
Responsibility  Matters 

As  required  by  Executive  Order  12549, 
Debarment  and  Sus{)ension,  and 
implemented  at  34  CFR  Part  85,  for 
prosjjective  participants  in  primary  covered 
transactions,  as  defined  at  34  CFR  Part  85, 
Sections  85.105  and  85.110— 

A.  The  applicant  certifies  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 


transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not  within  a  three-year  period 
preceding  this  application  been  convicted  of 
or  had  a  civil  judgment  rendered  against 
them  for  commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a  public 
(Federal,  State,  or  local)  transaction  or 
contract  under  a  public  transaction;  violation 
of  Federal  or  State  antitrust  statutes  or 
commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State,  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 

(d)  Have  not  within  a  three-year  period 
preceding  this  application  had  one  or  more 
public  transactions  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify 
to  any  of  the  statements  in  this  certification, 
he  or  she  shall  attach  an  explanation  to  this 
application. 

3.  Drug-Free  Workplace  (Grantees  Other 
Than  Individuals] 

As  required  by  the  Drug-Free  Workplace 
Act  of  1988.  and  implemented  at  34  CFR  Part 
85.  Subpart  F.  for  grantees,  as  defined  at  34 
CFR  Part  85.  Sections  85.605  and  85.610— 

A.  The  applicant  certifies  that  it  will  or 
will  continue  to  provide  a  drug-free 
workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  specifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  Penalties  that  may  be  imposed 
upon  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a);' 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will— 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(d)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 

(e)  Notifying  the  agency,  in  writing,  within 
10  calendar  days  after  receiving  notice  under 


subparagraph  (d)(2)  from  an  employee  at 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to:  Director,  Grants  and 
Contracts  Service.  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W. 
(Room  3124,  GSA  R^onal  Office  Building 
No.  3),  Washington.  DC  20202-4571.  Notice 
shall  include  the  identification  number(s)  of 
each  affected  grant; 

(f)  Taking  one  of  the  following  actions, 
within  30  calendar  days  of  receiving  notice 
under  subparagraph  (d)(2].  with  respect  to 
any  employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satis&ctarily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enfort:ement,  or  other  appropriate 
agency; 

(g)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c).  (d), 
(e),  and  (f). 

B.  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
performance  of  work  done  in  connection 
with  the  specific  grant: 
Place  of  Performance  (Street  address,  city, 
counfy.  state,  zip  code) 


Check  O  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Drug-Free  WorkpiKe  (Grantees  Who  Are 
Individuals) 

As  required  by  the  Drug-Free  Workplace 
Act  of  1988,  and  implemented  at  34  CFR  Part 
85,  Subpart  F,  for  grantees,  as  defined  at  34 
CFR  Part  85,  Sections  85.650  and  85.610— 

A.  As  a  condition  of  the  grant,  I  certify  that 
I  v/ill  not  engage  in  the  unlawful 
manu&cture,  distribution,  dispensing, 
pHissession,  or  use  of  a  controlled  substance 
in  conducting  any  activity  with  the  grant; 
and 

B.  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activity,  I  will  report 
the  conviction,  in  writing,  within  10  calendar 
days  of  the  conviction,  to;  Director,  Grants 
and  Contracts  Service,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  S.W. 
(Room  3124,  GSA  Regional  OHiee  Building 
No.  3),  Washington,  DC  20202-4571.  Notice 
shall  include  the  identification  number(s)  of 
each  affected  grant. 


As  the  duly  authorized  representative  of 
the  applicant,  I  hereby  certify  that  the 
applicant  will  comply  with  the  above 
certifications. 


Name  of  Applicant 


PR/award  number  and/ or  project  name 

Printed  name  and  title  of  authorized 
representative 


Signature 


Date 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Fjtchisian — Lower  Tier  Covered 
Transactions 

This  certification  is  required  by  the 
Department  of  Education  regulations 
implementing  Executive  Order  12549, 
Debarment  and  Suspension.  34  CFR  Part  85, 
for  all  lower  tier  transactions  meeting  the 
threshold  and  tier  requirements  stated  at 
Section  8S.110. 

Instructians  Car  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  feet  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government,  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  andJar 
debarment. 

3.  The  prospective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prospective  lower  tier 
participant  leams  that  its  certification  was 
erroneous  when  submitted  or  has  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  "covered  transaction," 
"debarred,"  "suspended,"  "Ineligible," 
"lower  tier  covered  transaction," 
"participant,"  "person,"  "primary  covered 

transaction,"  "principal,"  "proposal,"  and 
"voluntarily  excluded,"  as  used  in  this 
clause,  have  the  meanings  set  out  in  the 
Definitions  and  Coverage  sections  of  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  person  to  which  this 
proposal  is  submitted  for  assistance  in 
obtaining  a  copy  of  those  regulations. 

5.  The  prospective  lower  tier  participant 
agrees  by  submitting  this  prof>osal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  from 
participation  in  this  covered  transaction, 
unless  authorized  by  the  department  or 
agency  with  which  this  transaction 
originated. 

6.  The  prospective  lower  tier  participant 
further  agrees  by  submitting  this  proposal 


that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment. 
Suspension.  Ineligibilify,  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions."  without  modification,  in  all 
lower  tier  covered  transactions  and  in  all 
solicitations  for  lower  tier  covered 
transactions. 

7.  A  participunt  in  a  covered  transaction 
may  rely  upran  a  certification  of  a  prospiective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction, 
unless  it  knows  that  the  certification  is 
erroneous.  A  p>artici{>ant  may  decide  that 
method  and  frequency  by  which  it 
determines  the  eligibilify  of  its  principals. 
Each  participant  may,  but  is  not  required  to, 
check  the  Nonprocurement  List. 

6.  Nothing  contained  in  the  fOTegoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  infcnmation  of  a 
p>articip>ant  is  not  required  to  exceed  that 
which  is  normally  px>ssessed  by  a  prudent 
person  in  the  cmlinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
{>aragraph  5  of  these  instructions,  if  a 
pMrticipent  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  excluded 
from  perticipetion  in  this  transaction,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  depertment  or 
agency  with  which  this  transaction 
originatecl  may  pursue  available  remedies, 
including  suspension  and/or  debarment 

Certification 

(1)  The  prospective  lower  tier  p>articip>ant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principels  are  presently 
debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  ptarticipetion  in  this 
transaction  by  any  Federal  depiartment  or 
agency 

(2)  Where  the  prospective  lower  tier 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Name  of  applicant 

PR/award  number  and/or  project  name 

Printed  name  and  title  of  authorized 
representative 

Signature 

Date 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Connate  thi«  form  to  d«sclo««  lobbing  activiti**  pursuant  to  31  U.S.C  1352 
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Instructioiis  for  Completion  of  SF-LLL, 
Disclosure  of  Lobbying  Activities 

This  disclosure  form  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  U.S.C.  section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a 
covered  Federal  action.  Complete  all  items 
that  apply  for  both  the  initial  filing  and 
material  change  repwrt.  Refer  to  the 
implementing  guidance  published  by  the 
Office  of  Management  and  Budget  for 
additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  the  appropriate  classification  of 
this  report.  If  this  is  a  follow  up  re|x>rt 
caused  by  a  material  change  to  the 
information  previously  reported,  enter  the 
year  and  quarter  in  which  the  change 
occurred.  Enter  the  date  of  the  last  previously 
submitted  report  by  this  reporting  entity  for 
this  covered  Federal  action. 


4.  Enter  the  full  name,  address,  city,  state 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is.  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify'  the 
tier  of  the  subawards,  e.g..  the  first 
subawardee  of  the  prime  is  the  1st  tier, 
Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants. 

5.  If  the  organization  filing  the  repxjrt  in 
item  4  checks  "Sutwwardee"  then  enter  the 
full  name,  address,  city,  state  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency 
make  the  award  or  loan  commitment.  Include 
at  least  one  organizational  level  below  agency 
name,  if  known.  For  example.  Department  of 
Transportation,  United  States  Cost  Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 
(item  1).  If  known,  enter  the  full  Catalog  of 
Federal  Domestic  Assistance  (CFDA)  number 
of  grants,  cooperative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g..  Request  for 
Proposal  (RFP)  number.  Invitation  for  Bid 
(IFB)  number,  grant  announcement  number; 
the  contract,  grant,  or  loan  award  number 
the  application/propKJsal  control  number 
assigned  by  the  Federal  agency).  Include 
prefixes,  e.g.,  "RFP-DE-90-001." 


9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entity  identified  in  item  4  or  5, 

10.  (a)  Enter  the  full  name,  address,  city, 
state,  zip  code  of  the  registrant  under  the 
Lobbying  Disclosure  Act  of  1995  engaged  bv 
the  reporting  entity  identified  in  item  4  to 
influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  the  individual(s) 
I>erforming  services,  and  include  full  address 
if  different  from  10(a).  Enter  Last  Name,  First 
Name,  and  Middle  Initial  (MI), 

16.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  30 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0046).  Washington, 
DC.  20503. 

(FR  Doc.  97-17207  Filed  6-30-97;  8:45  am) 
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Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-523-5227 
aids 

Laws 

For  additional  information  523-5227 

Presidential  Docunnents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  (Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 
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3  CFR 

Executiv*  Orders: 

July  9,  1910  (Revoked 
in  part  by  PLO 
7272) 35221 


ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-OEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 
NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  JULY 

35337-35658 1 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exduston  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  1,  1997 

AGRICULTURE 
DEPARTMENT 
Agrtcultural  Marlteting 
Service 

Cotton  classing,  testing,  and 
standards: 

Classification  services  to 
growers;  1997  user  fees; 
put)lished  5-12-97 
Potatoes  (Insh)  grown  in — 
Washington;  published  4-14- 
97 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Child  nutrition  programs: 
Child  and  adutt  care  food 
program — 
Day  care  home 
reimbursements; 
targeting  improvement; 
pubtehed  1-7-97 

Day  care  home 
reimbursements; 
targeting  improvement; 
pubiished  2-6-97 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atntospheric  Administration 

Fishery  conservation  and 
management: 
Alasi(a;  fisheries  of 
Exclusive  Ecorxjmic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  grourxlfish; 
published  12-2-96 
Atlantic  sharV;  putjiished  5- 

14-97 
West  Coast  States  and 
Westen  Pacific  (ishenes — 
Western  Paafic 
crustacean;  putiltshed  6- 
23-97 
West  Coast  States  and 
Western  Paafic 
fishenes — 
Western  Paafic 
crustacean;  putilished  &- 
23-97 
Ocean  and  coastal  resource 
management: 
Manne  sanctuaries — 
Flonda  Keys  National 
Manne  SarKtuary; 
published  6-12-97 
Monterey  Bay  National 
Manne  Sanctuary,  CA — 


Shar1<  attraction  by  chum 
or  other  means; 
restriction  or  prohit)ition; 
correction;  put)ilshed  7- 
1-97 
DEFENSE  DEPARTMENT 
Base  closure  communities 
revitalization  and  community 
assistance: 

Community  redevelopment 
and  homeless  assistance; 
published  7-1-97 
EDUCATION  DEPARTMENT 
Grants  and  cooperative 
agreen^nts;  availatiility,  etc.: 
Federal  fanr>ily  education 
loan  program 
Reporting  and 
recordkeeping 
requirements;  putilished 
3-21-97 
Postsecondary  education: 
Federal  family  education 
loan  program 
Due  diligence 
requirements;  published 
11-27-96 
Guaranty  agencies — 
conflicts  of  interest; 
published  11-27-96 
Student  assistance; 
published  5-16-97 
Student  assistance  general 
provisions — 
Compliance  audits  and 
finarKial  responsit)ility 
standards;  published 
11-29-96 
Federal  Pertains  loan. 
Federal  wori<-study, 
Federal  supplennental 
educational  opportunity 
grant,  etc..  programs; 
Federal  regulatory 
review;  published  11-29- 
96 
Records  maintenance  and 
retention;  three  year 
bme  period;  putilished 
11-27-96 
Sudent  assistance  general 
provisions — 
Federal  Pertcins  loan; 
Federal  work-study; 
Federal  supplemental; 
published  11-27-96 
William  D.  Ford  Federal 
direct  student  loan 
program;  published  7-1-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California,  published  5-6-97 
Mississippi  et  al.,  published 
7-1-97 

Air  quality  implementation 
plans;  VAVapproval  arxl 
promulgation;  various 


States;  air  quality  planning 
purposes;  designation  of 
areas: 

Maine;  published  5-2-97 
Reporting  arxj  recordkeepir^g 
requirements;  putilished  6- 
30-97 
Superfund  program: 
NationI  oil  and  hazardous 
sutstances  contingency 
plan — 

National  priorities  list 
update;  putilished  7-1- 
97 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
General  policy: 
Securities  of  rwnmember 
insured  banks;  published 
2-14-97 
Government  securities  sales 
practk:es: 

Banks'  conduct  of  business 
as  government  securities 
brokers  or  dealers; 
standards;  published  3-19- 
97 

Correctkjn;  put)listi€d  4-2- 
97 

FEDERAL  RESERVE 
SYSTEM 

Government  securities  sales 
practices: 

Banks'  corxluct  of  business 
as  government  securities 
brokers  or  dealers; 
standards;  published  3-19- 
97 

Correction;  published  4-2- 
97 
Home  mortgage  disclosure 
(Regulation  C): 
Depository  institutions  asset 
exemption  threshokj 
ifKrease,  disclosure 
requirements  modification, 
etc* 

Correction;  published  6- 
19-97 
Home  Mortgage  Disclosure 
(Regulation  C): 
Depository  institutions  asset- 
size  exemption  threshold; 
technical  amendments  to 
loan/application  register; 
published  5-27-97 

FEDERAL  TRADE 
COMMISSION 

Trade  regulation  rules: 
Textile  wearing  apparel  and 
piece  goods;  care 
labeling;  published  2-6-97 
Textile  wearing  apparel  and 
piece  goods;  care 
labeling — 
Care  symtx>ls  use; 
corxlitional  exemption; 
published  5-29-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  hunting  and 
conservation  stamp  (Federal 


Duck  Stamp)  contest; 
published  5-7-97 

LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Cable  compulsory  licenses; 
cat>le  systems  definition; 
published  4-17-97 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Compact  over-order  price 
regulatkxis;  proceedings  or 
petitions  to  modify  or 
exempt;  published  6-30-97 
Over-order  price  regulations: 
Compact  over-order  price 
regulation  for  Connecticut 
Maine,  Massachusetts, 
New  Hampshire,  Rhode 
Island,  arxJ  Vernx)nt; 
published  5-30-97 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-emptoyer  plans: 
Allocatk>n  of  assets — 
Interest  assumptions  for 
valuing  benefits; 
published  6-13-97 

POSTAL  RATE  COMMISSION 

Practice  and  procedure: 
Domestic  mail  ctassifKation 
sctiedule;  rules  applk:able 
to  requests  for 
establishing  or  changing; 
published  7-1-97 

POSTAL  SERVICE 

Domestic  Mail  Manual: 

Address  correction 
information  requests  by 
mailers;  published  3-28-97 

Miscellaneous  amendments; 
published  6-4-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Social  Security  numt>ers, 
natural  persons; 
elimination  from  forms; 
published  7-1-97 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  toao  programs: 
Legal  txjsiness  entities 
engaged  in  agricultural 
errtarprises  arxJ  non- 
agricultural  txjsiness 
ventures;  published  7-1-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guaixl 

Civil  monetary  penalties; 
inflation  adjustments 
Correctkjn;  putilished  7-1-97 
LIfesaving  equipment: 
Inflatable  liferafts 
Correctkjn;  published  7-1- 
97 
Ports  and  watenways  safety: 


Federal  Register  /  Vol.  62.  No.  126  /  Tuesday.  July  1.  1997  /  Reader  Aids 


Lower  Mississippi  Riven 
regulated  navigation  area; 
published  &-30-97 

Savannah,  GA;  safety  zone; 
published  7-1-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Railroad  power  brakes  and 
drawt>ars: 
Train  and  kxx>motive  power 

braking  systems; 

advanced  technotogy  use; 

two-way  end-of-train 

telemetry  devices; 

published  &-4-97 

TRANSPORTATION 
DEPARTMENT 

NaUonai  Higliway  Traffic 
Safaty  Adminiatration 

Motor  vehicle  safety 
starxlards: 
Lamps,  reflective  devices. 

and  associated 

equipment— 

Retroreflective  sheetir^  or 

reflex  reflectors  for  rear 

of  tnjck  tractors; 

pubfished  8-8-96 
Retroreflective  sheeting  or 

reflex  reflectors  for  rear 

of  truck  tractors; 

published  4-8-97 

TRANSPORTATION 
DEPARTMENT 
Raaaarcii  and  Spaeiai 
Progiama  AdminiatraUon 

Hazardous  materials: 

Hazardous  materials 
transportation^ 

Regulations  harmonizatnn 
with  dangerous  goods 
intematkxial  startdards; 
published  12-16-96 

TREASURY  DEPARTMENT 
ComptroHar  of  the  Currancy 

Government  securities  sales 
practKes: 
Banks'  corxluct  of  business 

as  government  securities 

brokers  or  dealers; 

standards;  published  3-19- 

97 

Correction;  published  4-2- 
97 

TREASURY  DEPARTMENT 
Thrift  Suparviaion  Office 
Federal  savings  associations: 
Oe  novo  charter 
applk:atk>ns;  published  5- 
19-97 

Conectkxi;  published  5- 
29-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabiiitatran  and 
educatkxi: 
Veterans  education— 


iii 


State  approving  agencies, 
school  catakjg 
submisskjn;  putjiished 
7-1-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martteting 
Sarvtca 

Cotton  research  and 
promotion  order. 
Imported  cotton  and  cotton 
content  of  inrported 
products:  si^jptemental 
assessment  cateulatmn: 
comments  due  by  7-7-97; 
published  6-6-97 
Limes  grown  in  Florida  and 
imported;  comments  due  by 
7-7-97;  published  6-4-97 
Milk  marketing  orders: 
Texas;  comments  due  by  7- 
11-97;  published  6-27-97 
Peacfies  grown  in — 
Georgia;  comments  due  by 
7-7-97;  published  6-4-97 

AGRICULTURE 
DEPARTMENT 
Animai  and  Plant  Health 
InapacOon  Sarvloe 

Animal  welfare: 

Marine  mammals  and 
certain  other  regulated 
animals;  perimeter  fence 
requirements;  comments 
due  by  7-7-97;  published 

^    S«-97 
Interstate  transportetton  of 

animals  and  animal  products 

(quarantine): 

Tubercutosis  in  cattle  and 
tiaon— 

Accredited-free  State 
status;  Wisconsin; 
comments  due  by  7-7- 
97;  published  5-7-97 
Plant-related  quaranfine, 
foreign: 

Unroasted  coffee,  coffee 
berries  and  fruits,  etc.; 
importatton  into  Hawaii 
and  Puerto  Rico; 
prohft)ition:  comments  due 
by  7-8-97;  published  5-9- 
97 

Plants-related  quarantine; 
foreign: 

Imported  plants  and  plant 
products- 
Potato  tubers  from 
Bermuda  and  potato 
plants  from 
Newfourvtarxi  et  al.; 
comments  due  by  7-7- 
97;  published  5-7-97 
AGRICULTURE 
DEPARTiENT 
Fann  Sarvioa  Agency 
Program  regulations: 


Rwal  rental  housing 
assistance;  comments  due 
by  7-7-97;  published  5-7- 
97 

AGRICULTURE 
DEPARTMENT 

Rural  Buainaaa-Cooperattve 
Sarvica 
,  Program  regulations: 
Rural  rental  housing 
assistarKe;  comments  due 
by  7-7-97;  published  5-7- 
97 

AGRICULTURE 
DEPARTMENT 
Rural  Houamg  Sarvtea 

Program  regulations: 
Rural  rental  housing 
assistance;  comments  due 
by  7-7-97;  published  5-7- 
97 

AGRICULTURE 
DEPARTMENT 
Rural  Utmtlaa  Service 

Program  regulatiore: 
Rural  rental  housing 
assistarKe;  comments  due 
by  7-7-97;  published  5-7- 
97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmoaphartc  AdminiatraUon 

Fishery  conservation  and 
managemerrt 
Magnuson  Act  Provisnns; 

put)lk:  meetings; 

comments  due  t»y  7-8-97; 

published  6-12-97 
Pemnts: 
Marine  mammals;  comments 

due  by  7-7-97;  published 

6-6-97 

South  Atlantic  Fishery 
Management  Council;  public 
hearings;  comments  due  t>y 
7-11-97;  published  6-12-97 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Freedom  ol  Information  Act; 
implementation;  comments 
due  by  7-7-97;  published  5- 
6-97 
Poison  preventton  packaging: 
ChiU-resistant  packaging 
requirements — 
Household  products 
containing  petroleum 
distillates  and  other 
hydrocaitxjns; 
comments  due  by  7-11- 
97;  published  4-28-97 
DEFENSE  DEPARTMENT 

Federal  Acquisitkjn  Regulatkxi 
(FAR): 

Affirmative  action  reform  in 
Federal  procurement; 
comments  due  by  7-8-97; 
published  5-9-97 
Freedom  of  Information  Act; 

implementation;  comments 


due  by  7-11-97;  published 
5-12-97 

Military  recruiting  and  Reserve 
Officer  Training  Corps 
program  access  to 
instituttons  of  higher 
educabon;  comments  due 
by  7-7-97;  published  4-8-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  polutanis.  hazardous; 

national  emisston  standards: 

Hazardous  air  polutanis  list: 
additkxis  and  deletions— 
Research  and 
devetopmenl  fadKlies; 
comments  due  by  7-1 1- 
97;  published  6-11-97 

Mineral  wool  productnn; 
comments  due  t>y  7-7-07; 
published  5-8-97 

Polymer  and  resin 
production  facilities  (Group 
tV);  comments  due  by  7- 
7-97;  published  6-6-97 

Wood  furniture 
manufacturing  operations; 
wood  furniture  component 
definition;  comments  due 
by  7-9-97;  published  6-9- 
97 

Air  quality  implemenlabon 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  comments  due  t>y 
7-7-97;  pubished  6-6-97 

Arizona;  comments  due  t>y 
7-11-97;  published  8-11- 
97 

lllirK)is;  comments  due  by  7- 
9-97;  published  6-9-97 

Louisiana;  comments  due  by 
7-9-97;  published  6-9-97 

Maryland;  comments  due  by 
7-7-97;  published  6-6-97 

Pennsylvania;  comments 
due  by  7-11-97;  published 
6-11-97 

Air  quality  implementatkxi 
plans;  VAVapproval  arxl 
promulgation;  various 
States;  air  quality  ptanrvng 
purposes;  designatton  of 
areas: 

Oregon;  comments  due  by 
7-9-97;  published  6-9-97 

Washington;  comments  due 
by  7-9-97;  published  6-9- 
97 

Clean  Air  Act 
Special  exemptxjns— 
Virgin  Islands;  comments 
due  by  7-10-97; 
published  6-10-97 
Hazardous  waste: 
klentification  and  listing— 
Petroleum  refining  process 
wastes;  larx)  disposal 
restocttons  for  newty 
hazardous  wastes; 


IV 
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comment  penod 
extensKxi;  comments 
due  by  7-11-97; 
puWishecJ  5-27-97 
Land  disposal  restnctwns— 
Metai  wastes  and  mineral 
processing  wastes 
treatment  standards, 
etc.  (Ptiase  IV); 
cofTvnerrts  due  by  7-11- 
97;  published  5-12-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agrcuKural  commodities: 
(SHiydroprene  biochemical 
pest  control  agent; 
comments  due  by  7-7-97; 
published  6^-97 
AminoethoxyvmylgJyane; 
comments  due  by  7-7-97; 
published  5-7-97 
Bifenttmn;  commerrts  due  by 

7-7-97;  published  6^97 
Opuntia  lindheimen  etc.; 
comments  due  by  7-7-97; 
published  5-7-97 
Supertund  program; 
National  oil  and  hazardous 
substances  contingency 
plar>— 

National  pnonties  list 
update;  cocrvnents  due 
by  7-7-97;  published  6- 
4-97 
Toxic  chemical  release 
repoftng;  communrty-nght- 
to-know — 

Dioxin  etc.;  comments 
due  by  7-7-97; 
published  5-7-97 
Water  pollution  control. 
Water  quality  standards- 
Alaska,  arsenic  human 
health  criteria; 
withdrawal;  comments 
due  by  7-7-97; 
published  5-21-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Foreign  participation  in  U.S. 
te  lecommunications 
market;  effective 
competitive  opportunities 
test  changes;  comments 
due  by  7-9-97;  published 
6-17-97 
Telecommunications  Act  of 
1996;  implementation- 
Guam  telephone  aut(x)nty 
and  ottier  similarly 
situated  earners  local 
exchange  earner, 
comments  due  by  7-7- 
97,  published  5-30-97 
Radio  stations,  table  of 
assignments: 
Idatx),  comments  due  by  7- 

7-97:  published  5-21-97 
lllirxMS  et  al.;  comments  due 
by  7-7-97;  published  5-21- 
97 


Minr>esota;  comments  due 

by  7-7-97;  published  5-21- 

97 
Nevada:  comments  due  by 

7-7-97;  published  5-21-97 
Television  broadcasting: 
Local  marketing  agreements; 

ternis  and  charactenstks; 

comments  due  by  7-S-97; 

published  6-23-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Affirmative  action  reform  in 
Federal  procurement; 
comments  due  by  7-8-97; 
published  5-9-97 
Federal  property  management 
Federal  advisory  commrttee 
management;  comments 
due  by  7-10-97;  putilished 
6-10-97 
Utilization  and  disposal — 
Real  property  appraisals; 
reliatxiity.  integnty,  arxj 
confidentiality; 
comments  due  by  7-7- 
97;  published  5-5-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 

Medicare,  Medicaid,  and 
clinical  laboratories 
imp''ovement: 
Clinical  laboratory 

requirements;  effective 

dates  extension; 

comments  due  tjy  7-11- 

97;  published  5-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers— 
N,N-bis(2-hydroxyethyl) 
dodecanamide; 
comments  due  by  7-10- 
97;  published  6-10-97 
Thisopropanolarmne; 
comments  due  by  7-7- 
97;  published  6-4-97 
Food  for  human  consumption: 
Food  labeling — 
Health  claims;  soluble 
fiber  from  certain  foods 
and  coronary  heart 
disease;  comments  due 
by  7-7-97;  published  5- 
22-97 
Nutrient  content  daim; 
use  of  term  >plus>  as 
synonym  for  >adde(fe; 
comments  due  by  7-9- 
97;  published  6-9-97 
Medical  devices: 
Cigarettes  and  smokeless 
tobacco  products; 


restriction  of  sale  and 
distritxjtion  to  protect 
chikjren  and  adolescents 
Federal  preemption;  State 
arxj  local  government 
exemption  applcations; 
comments  due  by  7-7- 
97;  published  6-23-97 
Electrode  lead  wires  and 
patient  cables; 
performance  standard; 
comments  due  by  7-8-97; 
published  5-9-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare,  Medicaid,  and 

clinical  laboratories 

improvement 

Clinical  laboratory 
requirements;  effective 
dates  extension; 
comments  due  by  7-11- 
97;  published  5-12-97 
Medicare: 

Individual  claims  under  Part 
A  or  B;  appeal 
procedures;  comments 
due  by  7-11-97;  published 
5-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Individual  health  insurance 
market  requirements; 
comments  due  by  7-7-97; 
published  4-8-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  devetopment  block 
grants: 
New  York  small  cities 

program;  comments  due 

by  7-11-97;  published  6- 

11-97 
Public  and  Indian  housing: 
Admission  and  occupancy 

regulations;  Federal 

regulatory  review; 

comments  due  by  7-7-97; 

published  5-9-97 
Real  Estate  Settlement 
Procedures  Act: 
Employer  payments  to 

employees  who  make 

like-provider  referrals; 

exemption  and  other 

amendments;  comments 

due  by  7-8-97;  published 

5-9-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Kansas;  comments  due  tjy 

7-7-97;  published  6-4-97 
Kentucky;  comments  due  by 

7-7-97;  published  6-4-97 


North  Dakota;  comments 
due  by  7-7-97;  published 
6-5-97 

West  Virginia;  correction; 
comments  due  by  7-10- 
97;  published  6-23-97 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Schedules  of  controlled 
sut>stances: 
Fenfluramine;  comments 

due  by  7-7-97;  published 

&^97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Affirmative  action  reform  in 

Federal  procurement; 

comments  due  by  7-8-97; 

published  5-9-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment 
Qualification  requirements, 

general;  comments  due 

by  7-7-97;  published  6-5- 

97 
Federal  Employee  Travel 
Reform  Act  of  1996; 
implementation: 
Location-tiased  pay 

entitlements;  official  duty 

station  determinations; 

comments  due  by  7-8-97; 

published  5-9-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulations: 

California;  comments  due  by 
7-7-97;  published  5-5-97 

Vessel  inspection  alternatives: 
Streamlined  inspection 
program;  establishment; 
comments  due  by  7-7-97; 
published  4-8-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
7-7-97;  published  5-6-97 

Bomtjardier;  comments  due 
by  7-7-97;  published  5-28- 
97 

Fokker;  comments  due  by 
7-11-97;  published  5-30- 
97 

New  Piper  Aircraft.  Inc.; 
comments  due  by  7-10- 
97;  published  5-7-97 

Airworthiness  standards: 
Special  conditions — 
McDonnell-Douglas  model 
1X^-9-3 1/-32  airplanes; 
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comments  due  by  7-7- 
97;  published  5-21-97 
Class  D  airspace;  comments 

due  by  7-7-97;  published  5- 

19-97 

Class  E  airspace;  comments 
due  by  7-7-97;  published  5- 
21-97 

VOR  Federal  airways; 
comments  due  by  7-11-97; 
published  6-2-97 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Occupant  crash  prc^ectiorv— 
Air  bag  depowering; 
anttvopomorphlc  test 
dummy  neck  flexion, 
extension,  and  tenskyi 
measurir)g  requirements; 
comments  due  by  7-7- 
97;  published  5-20-97 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Rail  carriers: 
Qass  1  track  safety 
starxiards;  service 
obligations  over  excepted 
track;  comments  due  by 
7-7-97;  published  5-7-97 


TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Ak»hol;  vrtkxjitural  area 
designations: 

Davis  Mountains,  Jeff  Davis 
County,  TX;  comments 
due  by  7-7-97;  published 
5-6-97 

TREASURY  DEPARTMENT 
Community  Development 
Financial  institutions  Fund 

Bank  enterprise  award 
program;  comments  due  by 
7-7-97;  published  3-7-97 
TREASURY  DEPARTMENT 
Customs  Service 
Financial  anti  accounting 
procedures: 

Hartx>r  maintenance  fee, 
ports  sut>iect  to;  list 
update;  comments  due  by 
7-7-97;  published  6-4-97 

TREASURY  DEPARTMENT 

Fiscal  Service 

Electrorwc  benefits  transfer; 
Financial  institutk>ns 
designation  as  financial 
agents;  comments  due  by 
7-8-97;  published  5-9-97 

TREASURY  DEPARTMENT 

Intamal  Revenue  Service 

Excise  taxes: 
Group  health  plans;  acc^s. 
portat)ility.  and 


rerwwatjility  requirements; 
comments  due  by  7-7-97; 
published  4-8-97 
Group  health  plans;  health 
insurance  portatxiity; 
comments  due  by  7-7-97; 
published  4-8-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 
Electronic  payment  of  all 
funding  fees;  comments 
due  by  7-7-97;  published 
5-7-97 

Loan  guaranty; 
Home  toans;  credit 
standards;  comments  due 
by  7-7-97;  published  5-7- 
97 


LIST  OF  PUBUC  LAWS 

This  is  a  continuir^  list  of 
public  biMs  from  the  current 
session  of  Congress  wtuch 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
wvyw.nara.gov/nara/fedreg/ 
fedreg.html. 

The  text  of  laws  is  not 
put)lished  in  the  Federal 


Register  but  may  be  ordered 
in  "slip  law"  (mdrvidual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone.  202-512-2470).  The 
text  wtt  also  be  made 
available  on  the  Internet  from 
GPO  Access  al  http7/ 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 


H.R.  956^.L  105-20 

Dmg-Free  Comnxjnities  Act  of 
1997  (June  27,  1997;  111 
Stat.  224) 

H.J.  Res.  32^.L  105-21 

To  consent  to  certain 
amendments  enacted  by  tfie 
Legislature  of  rhe  State  of 
Hawaii  to  tfw  Hawaiian 
Homes  Commission  Act,  1920. 
(June  27,  1997,  111  Stat 
235) 

S.  342/P.L.  105-22 

To  extend  certain  privileges, 
exemptions,  and  immunities  to 
Hong  Kong  Economic  and 
Trade  Offk»s.  (June  27.  1997; 
1 1 1  Stat.  236) 

June  20.  1997 


VI 


CFR  ISSUANCES  1997 

January— July  1997  Editions  and  Projected  October, 

1997  Editions 


This  list  sets  out  the  CFR  issuances  for  the  January-July  1997 
editions  and  protects  the  publication  plans  for  the  October,  1997 
quarter  A  projected  schedule  that  will  irxiude  the  January,  1998 
quarter  will  appear  m  the  first  Federal  Register  issue  of  January. 
For  pricing  Information  on  available  1996-1997  volumes 
consult  the  CFR  cfiecltlist  which  appears  every  Monday  in 
the  Federal  Register. 

Pricing  information  is  not  availat>le  on  projected  issuances.  The 
weekly  CFR  checklist  and  the  monthly  List  of  CFR  Sectrans 
Affected  will  continue  to  provide  a  cumulative  list  of  CFR  titles 
and  parts,  revision  date  and  price  of  each  volume. 
Normally.  CFR  volumes  are  revised  according  to  the  following 
schedule: 

Titles  1-16 — January  1 

Titles  1  7-27— April  1 

Titles  28-^1— July  1 

Titles  42-50— October  1 

All  volumes  listed  below  will  adhere  to  these  scheduled  revision 
dates  unless  a  notation  m  the  hstir^  indicates  a  different  revision 
date  for  a  particular  volume 


Titles  revised  as  of  January 

1,  1997: 

Title 

CFR  Index 

1-199 

200-End 

1-2  {Revised  as  of  Feb.  1, 

1997) 

10  Parts: 

0-50 

3  (Compilation) 

51-199 

200-499 

4 

500-End 

5  Parts: 

11 

1-699 

700-1199 

12  Parts: 

1200-End 

1-199 

200-219 

6  [Reserved] 

220-299 

300^99 

7  Parts: 

500-699 

0-26 

600-End 

27-52 

53-209 

13 

210-299 

300-399 

14  Parts: 

400-699 

1-59 

700-399 

60-139 

90(^999 

140-199 

1000-' '99 

200-1199 

1200- '499 

1200-End 

1500-1899 

1900-1939 

15  Parts: 

1940-1949 

0-299 

1950-1999 

300-799 

2000-End 

800-End 

8 

16  Parts: 

0-999 

9  Parts: 

1000-End 

Titles  revised  as  of  April  1,  1997: 

Title 


17  Parts: 

i-"99 
200-239 
2  40- End 


18  Parts 
1-399 
400-End 

19  Parts; 


1-140 

141-199 

200-End 

20PartK 

1-399 

400-499 
500-End 

21  Parts: 

1-99 

100-169 

170-199 

200-299 

300^99 

500-699 

600-799 

800-1299 

1300-End 

22  Parts: 

1-299 
300-End 


24  Parts: 

0-199 

200-219 

220-499 


500-699 

700-1699 

1700-End 

2S 

26  Parts: 

1  (§§1.0-1-1.60) 

1  (§§1.61-1.169) 

1  (§§1.170-1.300) 

1  (§§1.301-1.400) 

1  (§§1.401-1.440) 

1  (§§1.441-1.500) 

1  (§§1.501-1.640) 

1  (§§1.541-1.850) 

1  (§§1.851-1.907) 

1  (§§1.908-1.1000) 

1  (§§1.1001-1.1400) 

1  (§1.1401-End) 

2-29 

30-39 

40-49 

50-299 

300-499 

500-599  (Cover  only) 

600-End 

27  Parts: 

1-199 
200-End 


Titles  revised  as  of  July  1,  1997: 


Title 

28  Parts: 
0-42 

43-End 

29  Parts: 
0-99 
100-499 
500-899 

900-1899 

1900-1910.999 

1910.1000-End 

1911-1925 

1926 

1927-End 

30  Parts: 

1-199 

200-699 

700-End 

31  Parts: 
0-199 
200-End 

32  Parts: 

1-190 

191-399 

400-629 

630-699 

700-799 

800-End 

33  Parts; 

1-124 

125-199 

200-End 

34  Parts; 

1-299 

300-399 

400-End 


36  Parts: 

1-199 

200-299 

300-End 

S7 

38  Parts: 

0-17 
18-End 

39 

40  Parts: 

1-49 

50-51 

52.01-52.1018 

52.1019-End 

53-59 

60 

61-62 

63-71 

72-80 

81-85 

86 

87-135 

136-149 

150-189 

190-259 

260-265 

266-299 

300-399 

400-424 

425-699 

700-789 

790-End 


41  Parts: 


Vll 


Chs.  1-100 
Ch.  101 


Chs.  102-200 
Oh.  201 -End 


Projected  October  1,  1997  editions: 


42  Parts: 

1-399 

400-429 

430-End 

43  Parts: 

1-999 
1000-End 

44 

45  Parts: 


1-199 
200-499 
500-1199 
1200-End 

46  Parts: 

1-40 

41-69 

70-89 

90-139 

140-155 

156-165 


166-199 
200-499 
500-End 

47  Parts: 

0-19 

20-39 

40-69 

70-79 

80-End 

48  Parts: 

Ch.  1  (1-51) 
Ch.  1  (52-99) 
Ch.  2  (201-299) 
Chs.  3-6 
Chs.  7-14 


Ch.  15-28 
Ch.  29-End 

49  Parts: 

1-99 

100-185 

186-199  , 

200-399 

400-999 

1000-1199 

1200-End 

50  Parts: 

1-199 

200-599 

600-End 


Vlll 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-^ULY  1997 


This  table  is  usedl  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17) 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 
PuaucATiow 

15  DAYS  AFTER 
PU8UCATK> 

30DAYS  AfTEB 
PUBLICATION 

45  DAYS  AFTER 
PUauOTKX 

60  DAYS  AFTER 
PUBUCATICN 

90  DAYS  AFTER 
PUBLICATION 

July  1 

July  16 

July  31 

Aiigiist  15 
August  18 

Septemt>er2 
September  2 

September  29 

July  2 

July  17 

August  1 

September  30 

July  3 

July  18 

August  4 

August  18 

September  2 

October  1. 

July? 

July  22 

August  6 

August  21 
August  22 

Septemtjer  5 

October  6 

Julys 

July  23 
July  24 

August  7 
Augusts 

September  S 

October  6 

Julys 

August  25 

September  8 

October? 

July  10 

July  25 

August  11 

August  25 
August  25 
August  28 
August  29 

September  8 

October  8 

July  1 1 
July  14 

July  28 
July  29 
July  30 

August  11 
August  13 
August  14 

September  9 
September  12 

October  9 
October  14 

July  15 

Septemt)er  15 

October  14 

July  16 

July  31 

August  15 

Septemt>er  2 
September  2 

September  15 
September  15 

October  14 

July  17 

August  1 
August  4 

August  18 
August  18 

October  15 

July  18 

Septennt>ef  2 

September  16 

October  16 

July  21 

August  5 

August  20 

Septemt)er  4 

September  19 

Octot)er  20 

July  22 

August  6 

August  21 

September  5 

September  22 

October  20 

July  23 

August  7 

August  22 

September  8 

September  22 

October  21 

July  24 

August  8 

August  25 

September  8 
September  8 

September  22 
September  23 

October  22 

July  25 

August  1 1 

August  25 

October  23 

July  28 

August  12 

August  27 

Septemt»er  1 1 

September  26 

October  27 

July  29 

August  13 

August  28 

September  12 

September  29 

October  27 

July  30 

August  14 

August  29 

Septemtser  15 

September  29 
September  29 

October  28 

July  31 

August  15 

September  2 

September  15 

October  29 

•*  >>-i'A      :      ,t 


The 

Federal  Register: 

What  It  U 

And 

How  To  Use  It 


ii^jAjuiDUiicdiig  IhiB  Latest^Edituui 


The  Federal 
Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  die  User  of  the  Federal  Register  — 
Code  of  Fednal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 


lit. 


Superintendent  of  Documents  Publications  Order  Form 

Order  processing  code 

*6173 

I — I  YES,  please  send  me  the  following: 


Charge  four  order. 
It's  Eaty! 


lb  fax  your  orders  (202)-5r2-2250 


copies  of  The  FMtoral  Reglttor-WInt  K  Is  and  How  lb  Um  K,  at  VOO  per  copy  Stock  No  069-000-00044-4 


The  total  cost  of  my  order  is  $ International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment  : 

I — I  Check  Payable  to  the  Superintendent  of  Documents 
LJ  GPO  Deposit  Account  :     :     I     I     I     I     I "  O 

I I  VISA  or  MasterCard  Account 


(Company  or  Personal  Name) 


(Additional  address/attention  line) 


(Street  address) 


(City,  State.  ZIP  Code) 


(Please  type  or  print) 


(Credit  canj  expirauon  date;  Thank  you  for 

your  order! 


(Daytime  phone  including  area  code) 


(Authorizing  Signature) 


(Sev.  1-93) 


(Purchase  Order  No.) 

YES    NO 
May  wc  nuke  your  name/address  available  to  odm- maUers?  CZJ    D 


Mail  To;    New  Orders.  Superintendent  of  Documenti 
P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(Ust  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both^ 


LSA  •  List  of  CFR  S«ctk>na  AftecMd 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  puMshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumuiatjve  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
$27  per  year 

Federal  Register  Index 

The  irxlex,  covering  the  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
$25  per  year. 


A  'inorng  aid  s  inckxteO  m  each  puOicalion  whKh  tats 
federal  Regisie'  oage  "umbers  wm  the  dale  ol  pubtcamn 

in  'ie  f-eae'a  "egis/e' 


Superintendent  of  Documents  Subscription  Order  Form 


CMv  PncaMvig  Cod*: 

*5421 


|~1    YES,  enter  the  following  indicated  subscriptions  for  one  year 


C/wr9*  your  order. 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (Ust  of  CFR  Sections  Affected),  (LCS)  for  $27  per  year 
Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  mv  order  is  $ . 


.  Price  includes 


regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name ) 


(Please  type  or  print) 


(Additional  address. attention  line) 


(Street  address) 


(City.  Sute,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  privKy,  ckccfc  boi  bdow: 

G  Do  not  make  my  name  available  to  other  mailers 

Check  metbod  of  payment: 

i:^  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account 

— 

□  VISA  □  MasterCard 

(expiration) 

rr         IE     _ 

1  1  1 

1 

(Authorizing  signature) 

Thank  you  for  your  order! 

Mail  to.    Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


1/97 


^ 


INF0RMAT1QII  J||^||^  SUPERINTENDENT  OF  DOCUMENTS'  SUB9CRIP11€ii6eRViai 


^•i 


Know  ^Iwi  to  expect  jmvMiiiwallMiIke  and  keep  a  good  thi^  To  keq)  our  subscriptioa 

prices  down,  the  Govemment  Printing  OfiBce  mails  each  subscriber  oiity  one  renewal  notice.  You  can 
leam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  or  «fc0wn  in  fto  esi^y>/f: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bcfare  tlw  shevni  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


•••••••••••••••••••••••••••••••••• 

/ 

/ 

:AFR     SMZTH212J 

DEC97  R  1 

:afroo    SMrrH2i2j 

/ 

DEC97R  1 

•  ••• 

• 
• 

:john  smith 

• 

:john  smith 

: 

:  212  M\IN  STREET 

• 

:212  MAIM  STREET 

: 

:  PORESTVILLE  ND  20747 

•••••••••••••••••••• 

••••a 

: PORESTVILLE  MD  20747 

»••••••••••••••••••• 

1 

• 

To  be  sure  diat  your  servkie  continues  widKMit  interrupdon,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  sod  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents.  Washington.  DC  20402-9372  widi  die  proper  remittance.  Your  servke 
will  be  rrinstaied. 


Tb  change  your  addres:  Please  SEND  YOUR  MAILING  LABEL,  along  widi  your  new  address  to  Ae 
Superimendeot  of  Documents.  Atm:  Chief,  Mail  List  Bianch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inqnire  aboat  your  subocription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correspondence,  to  die  Superintendent  of  Documents,  Attn:  Chief.  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 


IborderanewsnbscriptkNi:  Please  use  die  order  fonn  provided  below. 


*5468 

LjYcS|  please  enter  my  subscitptioi  a  as  Idtows: 


Supertmandent  of  DocunentaSutMcrlptton  Order  Fonn     Ctarpv/Mroidhr. 

Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 


subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $555  each  per  year. 

The  total  cost  of  my  order  is  $ (Price  includes 


regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  panonal  nama 


(PlaaM  typa  or  prM) 


AdcflUonai  addiMa/Mtaniion  Ina 


Straataddraaa 


City,  State.  Zip  ooda 


Daytima  phoha  indudino  araa  coda 


Purehaaa  oidar  nunnbfr  |optiona| 


For  privacy,  check  box  betow: 

a  Do  not  niake  my  name  available  to  otf>er  mailers 

Check  method  ol  paymenb 

□  Check  payable  to  Superintendent  of  Documents 

a  GPO  Deposit  Account    |    |    |    |    |    ITI-n 
QVISA 


Q  MasterCard 


n 


J(axpiration  dal< 


I  I  I  I  I  I  I  I  I  I  I  I  I  M  I  I  I  m 


Thank  you  tor  your  ofderl 


Aulhortzlno  lionatum  1/9 

I  Ibc  Superintendent  of  Docunrwnts 

P.O.  Box  371954,  Pittsburgh.  P^  15250-7964 


Public  Laws 


i 


105th  Congress.  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  pubhcation  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Leqislative  history  references  appear  on  each  law  Subscription  service  includes  ail  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents  U^S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http.//www  access. 
gpo.gov/su_docs/  .  _ 


Superintendent  of  Documents  Subscriptions  Order  Form 

oe 

YES.  enter  my  subscription(s)  as  follows: 


Qr^er  s.(x-,8ssing  Code 

*  6216 


Charge  your  order. 
It's  Easy! 


S3 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  S190  per  subscription. 


The  total  cost  of  my  order  is  $. 


International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  print) 


( Additional  address/attention  line) 


(Street  address i 


(Citv.  State.  ZIP  Code) 


I  Daytime  phone  including  area  code) 


I  Purchase  Order  No  >                                                                YES  NO 
.May  we  make  your  name/addressavaaabte  to  other  maaers?      | \  | | 


I     I  GPO  Deposit  Account 

I     I   VISA  or  MasterCard  Account 


-D 


D 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


(Authonzing  Signature) 


12/96 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulath^  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulationa. 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis.  Is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


KGcrofiche  Subscription  Prices: 

Federal  Register: 

One  year:  $220.00 
Six  months:  $110.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


*5419 


L.  ^  ^ 


Superintendent  of  Documents  Subscription  Order  Form 

Charge  your  ordar. 
n^emayi 

D    YES,  enter  the  following  indicated  subscriptions  in  24x  microfiche  format  ™  '^"  y®"""  <>"*«"  (202)  512-2250 

Phone  your  orders  (202)  512-1800 

Federal  Register  (MFFR)  Q  One  year  at  $220  each         □  Six  months  at  $  11 0 

Code  of  Federal  Regulations  (CFRM7)  □  One  year  at  $247  each  . 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 


For  priTM^  ckcck  box  bdow: 

G  Do  not  malte  my  name  availabie  to  other  maiiers 

Owck  iMlkod  <^  payscnt 

□  Check  payable  to  Superintendent  of  Documents 


(Additional  address/attention  line) 


(Street  address) 


UUPO  Deposit  Account           j    1 

□  VISA  □  MasterCard            I    [      (cxDiratioo^ 

11  1  1  1  1  1  1         1        -^rrr 

(City,  Sute,  Zip  cxxie) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


(Authorizing  signature)  ,;,7 

Tkmmk  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Now  Available  Online 

through 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Acces>  service. 

To  connect  over  the  World  Wide  Web, 

go  to  the  Superintendent  of 

Documents"  homepage  at 

http://w  w  w  access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
municatiorv8  software  and 
modem  to  call  (202) 
5 1 2- 1 66 1 ;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WATS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day.  7  days  a  week). 
■'"'^"  Internet  E-Mail:  gpoaccess@gpo.gov 


►  97 


7-2-97 

Vol.  62  No.  127 


Wednesday 
July  2,  1997 


S  B 


UMI 


THE  PAPER  AND  INK  USED  IN  THE  ORIGINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  EDITION. 


United  States 
Government 
Printing  Office 

SUPERINTENDENT 
OF  DOCUMENTS 
Washington,  DC  20402 


OFFICIAL  BUSINESS 
Penalty  for  pnvate  use,  $300 


PERIODICALS 

Postage  and  Fees  Paid 
U.S.  Government  Pnnting  Office 

(ISSN  0097-6326) 


A  FR        UMI      346U   DEC      97 

UMI 

SERIALS  ACOUISITIONS 

PO  BOX  1346 

ANN  ARBOR  MI      48105 


481 


7-2-97 

Vol.  62        No.  127 

Pages  3565»-35946 


Wednesday 
July  2,  1997 


Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  Slates  Govemmeni  Pnnung 
Office  (GPO).  CFR  uUes  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
imtil  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  pnnted  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  aixi  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Administrative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara/cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  II  or  contact  the 
GPO  Access  User  Support  Team  via 

•     Phone:  toll-free;  1-888-293-6498 
■*■     Email:  gpoaccess@gpo  gov 


II 


Federal  Register  /  Vol.  62.  No.  127  /  Wednesday,  July  2.  1997 


m 


FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 
(not  published  on  Saturdavs,  Sundays,  or  on  official  holidays), 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration.  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Suf)erintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency 

The  seal  of  the  National  Archives  and  Records  AdmiHistratieB 
aiKkie«tica(es  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 

judicially  noticed 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and 
as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Reciater  on  GPO  Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  am   each  day  the  Fedwai  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59,  Number  1  (January  2,  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 

www. access. gpo.Bov/su docs/,  by  using  local  WAIS  client 

software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required)   Dial-in  users  snould  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  Bpoaccess®gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  orice  for  the  Federal  Register  paper 
edition  is  $555.  or  $607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  .\ffected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
Sfi.OO  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  Ml  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
Foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account.  VISA  or  MastetCard.  Mail  to;  New  Orders, 
Superintendent  of  Documents,  P  O  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restnctions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  60  FR  12345. 


0 


SUBSCRIPTIONS  AND  COPIES 


PUBLIC 

Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies/back  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 
FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

512-1806 

l-88a-293-649B 

512-1800 
512-1803 


523-5243 
523-5243 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


Contents 


Agricultural  Research  Service 

NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Small  Potatoes,  Inc.,  35780 

Agriculture  Department 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Federal  Crop  Insurance  Corporation 

See  Forest  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

Air  Force  Department 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request.  35789-35790 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Meetings: 
National  Animal  Damage  Control  Advisory  Committee, 
35780 

Antimm  Diviaton 

NOTICES 

National  cooperative  research  notifications: 
Avondale  Industries,  Inc.,  35836 

Coast  Guard 

RUt.E5 

Regattas  and  marine  parades: 
New  Haven  Haifooifest  Fireworks  Display;  New  Haven, 
CT,  35680-356ai 

Commerce  Department 

See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Internet  domain  names;  registration  and  administration; 
request  for  comments,  35896-35897 

Commission  of  Rne  Arts 

NOTICES 
Meetings,  35788 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Special  access  and  special  regime  programs;  participation 
denial: 
Caribbean  Basin  countries,  35788 

Consumer  Product  Safety  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  35788- 
35789 

Defense  Department 

See  Air  Force  Depmrtment 
PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  quality  requirements,  35901-35902 


Federal  Register 
Vol.  62.  No.  127 

Wednesday,  July  2,  1997 


Transfer  of  assets  following  business  consolidation, 
35900-35901 
NOTICES 

Federal  Acquisition  Regulation  (F,\R): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  35789 


Education  Department 

NOTICES 

Postsecondary  education: 

Agencies  applying  for  renewal 


35790-35792 


Employment  and  Training  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  35836-35838 

Federal-State  unemployment  compensation  program: 
Benefit  period  eligibility;  Alaska,  35838 

Employment  Standards  Admir>istration 

PROPOSED  RULES 

Longshore  Mid  Harbor  Worker's  Compensation  Act: 
Administration  and  prt>cedure — 
Civil  penalties,  35715-35716 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmentai  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Tennessee,  35681-35683 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Tebufenozide,  35683-35689 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  35690-35691 
Toxic  substances; 
Significant  new  uses — 
Aliphatic  ester,  etc.,  35691-35692 
Alkenoic  acid,  trisubstituted-benzyl-disubstituted- 
phenyl  ester,  etc;  revocation.  35689-35690 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Missouri,  35756-35759 
Tennessee,  35756 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Pesticide  residues;  revoked  tolerances  for  commodities  no 
longer  regulated,  35760-35762 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  35803 
Submission  for  OMB  review;  comment  request,  35803- 
35804 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 
Council,  35804  ' 

*  W^ 


IV 


Federal  Register  /  Vol.  62.  No.  127  /  Wednesday,  July  2.  1997  /  Contents 


Pesticide  petitions: 

Bayer  Corp.,  et  al.,  35804-35812 
Pesticide  registration,  cancellation,  etc.: 

Monitor  4  insecticide,  etc.,  35812-35815 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Pilatus  Britten-Norman  Ltd.,  35670-35672 
Class  E  airspace;  correction,  35893 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  35711-35713 

Cessna  Aircraft  Co.,  35708-35709 

Domier,  35706-35707 

Industrie  Aeronautiche  e  Meccaniche,  35698-35699 

Mitsubishi  Heavy  Industries,  Ltd.,  35696-35698 

Partenavia  Costruzioni  Aeronauticas,  35702-35703. 

Pilatus  Aircraft  Ltd.,  35700-35702 

Raytheon  Aircraft  Co.,  35704-35705 

SLM  Marchetti  S.r.L,  35709-35711 
Jet  routes,  35713-35715 
NOTICES 
Advisory  circulars;  availability,  etc.: 

Transport  category  rotorcraft — 

Military  surplus  helicopters,  35872-35875 
Environmental  statements;  notice  of  intent: 

Kistler  Aerospace  Corp.;  Nevada  test  site,  35875—35876 
Exemption  petitions;  summary  and  disposition,  35876- 

35879 
Meetings; 

Aviation  Rulemaking  Advisory  Committee,  35879 

RTCA,  Inc..  35879 

Situational  Awareness  Safety  System  Requirements 
Team,  35880 
Passenger  facility  charges:  applications,  etc.: 

Valdosta  Regional  Airport,  GA,  35880-35881 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations; 
Macadamia  nuts,  35661-35666 
Macadamia  tree  crop,  35666-35670 

Federal  Election  Commission 

RULES 

Reports  by  political  committees: 

Best  efforts;  $200+  contributors  identification;  transmittal 
to  Congress;  effective  date,  35670 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Duke  Power  Co.,  35802 
Upper  Peninsula  Power  Co.,  35802-35803 

Applications,  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.,  35792 
Boston  Edison  Co.,  35792-35793 
Central  Hudson  Enterprise  Corp.,  35793-35795 
Central  Illinois  Light  Co.,  et  al.,  35796 
Cinergy  Services,  Inc.,  35796  , 

Delmarva  Power  &  Light  Co.,  35796 
EGAN  HUB  PARTNERS,  L.P.,  35796-35797 
El  Paso  Natural  Gas  Co.,  35797 
Kansas  Small  Producer  Group,  35797-35798 


Mesa  Operating  Co.,  35798 

Mojave  Pipeline  Co.,  35798 

National  Fuel  Gas  Supply  Corp.,  35799 

Northeast  Utilities  System,  et  al.,  35799-35800 

Northern  Natural  Gas  Co.,  35800 

Pacific  Gas  &  Electric  Co.  et  al.,  35800 

Pacific  Gas  Transmission  Co.,  35800-35801 

Pennsylvania  Power  &  Light  Co.,  35801 

Southern  California  Edison  Co.,  35801 

Southern  Minnesota  Municipal  Power  Agency,  35801 

Texas  Eastern  Transmission  Corp.;  correction,  35893 

Texas  Gas  Transmission  Corp.,  35801-35802 

Transcontinental  Gas  Pipe  Line  Corp.,  35802 

Federal  Highway  Administration 

NOTICES 

Motor  carrier  safety  regulations: 
Rauenhorst,  David  R.;  waiver  application  of  vision 
requirements,  35788 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  35815 
Formations,  acquisitions,  and  mergers,  35815 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 

1554  Corp.  et  al.,  35815-35816 

Administrative  Co.  et  al.,  35816 

American  Cyanamid  Co.,  35816 

Exxon  Corp.,  35816-35818 

Herb  Gordon  Auto  World,  Inc.,  et  al.,  35818 

Huling  Bros.  Chevrolet,  Inc.,  et  al.,  35818-35819 

Money  Tree,  Inc.,  et  al.,  35819 

Nationwide  Syndications,  Inc.,  et  al.,  35819 

Pre-Paid  Legal  Services,  Inc.,  35820 

SplitFire,  Inc.,  35820 

Zale  Corp.,  35820-35821 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 

Fish  and  WiklHfe  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Recovery  plans — 

Grizzly  bear,  35762-35773 
NOTICES 

Endangered  and  threatened  species  permit  applications, 
35829 

Food  and  Drug  Administration 

NOTICES 

Medical  devices;  premarket  approval: 
Biotronik,  Inc.;  dromos  DR/DR-A  and  dromos  SR/SR-B 

cardiac  pacing  system,  35821 
DePuy,  Inc.;  DePuy  1  bone  cement,  35821-35822 
Intermedics  Inc.;  thinline  models  430-10  and  432-04 
endocardial  pacing  leads,  35822-35823 

Forest  Service 

NOTICES 

Environmental  statements;  notice  of  intent: 

Idaho  Panhandle  National  Forests;  St.  Joe  weed  control 
project,  35780-35782 
Records  of  decision: 

Black  Hills  National  Forest,  35782 
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General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  quality  requirements,  35901-35902 
Transfer  of  assets  following  business  consolidation, 
35900-35901 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  35789 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 
See  Health  Care  Financing  Administratioa 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

HaaNh  Care  FInancinQ  Adininialraliafi 

RULES 

Group  health  plans  and  individual  coverage;  access, 
portability,  and  renewability  requirements: 
Reporting  and  recordkeeping  requireraents,  35904-35906 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMS  review;  conuneat  request,  35823- 
35824 
Medicare: 
Peer  review  organizations;  5th  scope  of  work;  evaluaticn 
methodology,  35824-35826 

Housing  and  Urt>an  Devaiopraant  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Multifamily  housing  mortgage  insurance;  electronic 
payment,  35716-35718 
Public  and  Indian  housing: 
Native  American  Housing  Assistance  and  Self- 

Determination  Act  of  1996;  implementation,  35718- 
35751 
NOTICES 

Public  and  Indian  housing: 
Reasonable  revitalization  potential  assessment  of  public 
housing  required  by  law;  time  &ames  amendment, 
35827-35828 

Indian  Affaire  Bureau 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  conunent  request,  35829- 
35830 
White  Moimtain  Apache  Tribe: 

Judgment  funds  distribution,  35830-35831 

interior  Department 

See  Fish  and  Wildlife  Service 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  Reclamation  Bureau 

Internal  Revenue  Service 

RULES 

Excise  taxes: 
Group  health  plans;  access,  portability,  and  renewability 
requirements 
Reporting  and  recordkeeping  requirements,  35904- 
35906 


Income  taxes; 
Guidance  regarding  claims  for  income  tax  convention 
benefits,  35673-35680 
PROPOSED  RULES 
Income  taxes: 
Guidance  regarding  claims  for  income  tax  convention 

benefits,  35755-35756 
Permitted  elimination  of  preretirement  optional  benefit 
forms,  35752-35755 

Intamationai  Trade  Commisaton 

NOTICES 

Import  investigations: 
Hanntmized  Tariff  Schedule- 
Rules  of  origin,  35834-35835 


Juatical 

See  Antitrust  Division 

NOTICES 

Meetmgs: 

Presidoif  s  Advisory  Board  on  Race,  35835 
Pollution  control;  coBsent  judgments: 

Erie  Coatings  &  Chemicals,  Inc.  et  al.,  35835 

Hoge  Lumber  Co.,  35A36 

Rohm  &  Haas  Co.,  35836 

Labof  Oapartmant 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Occupational  Safiety  and  Health  Administration 
See  Pension  and  Welfare  Benefits  Administration 

l.and  Management  Bureau 

NOTICES 

Motor  vehicle  use  restrictions: 

Idaho,  35832 
Public  land  orders: 

Utah;  correction,  35893 
Realty  actions;  sales,  leases,  etc.: 

Idaho,  35832 

Oregon,  35832-35833 

Wyoming,  35833 
Survey  plat  filings: 

Arkansas,  35833 

Maritime  Administration 

NOTICES 

Cargo  preference — U.S.  flag  vessels; 
Waivers;  policy  statement,  35881-35887 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Contract  quality  requirements,  35901-35902 
Transfer  of  assets  following  business  consolidation, 
35900-35901 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  35789 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Pre-Driver  Licensure  E>rug  Testing  Programs.  35887- 
35892 


VI 
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National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  General  Medical  Sciences.  35826 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fisherv'  conservation  and  management: 
Caribbean.  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  shrimp,  35774-35779 

NOTICES 

Meetings; 

New  England  Fishery  Management  Council.  35787-35788 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Babcock  &  Wilcox,  Nuclear  Environmental  Services.  Inc., 
35844-35846 
Meetings;  Sunshine  .^ct,  35846 
Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices.  3584&-35858 
Organization,  functions,  and  authority  delegations: 
Local  public  document  room  relocation  and 
establishment — 
Georgia  Institute  of  Technology  Research  Reactor. 
Decatur  Library.  GA;  closure,  35858 
Reports;  availability,  etc.: 
Categorizing  and  Transporting  Low  Specific  Activity 

Materials  and  Surface  Contaminated  Objects,  35858- 
35859 
Applications,  hearings,  determinations,  etc.: 
Apgee  Corp.,  35839-35841 
Envirocare  of  Utah,  Inc.,  35841-35842 
Tennessee  Valley  Authority,  35843-35844 

Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  35838-35839 

Pension  and  Welfare  Benefits  Administration 

RULES 

Group  health  plans;  access,  portability,  and  renewability 
requirements' 

Reporting  and  recordkeeping  requirements,  35904-35906 
NOTICES 
Employee  benefit  plans;  prohibited  transaction  exemptions: 

Washington  National  Retirement  Plan,  et  al.,  35839 

Personnel  Management  Office 

PROPOSED  RULES 

Retirement: 

Civil  Service  Retirement  System — 

Retirement  and  insurance  benefits  when  annuitant 
disappears,  35693-35696 
NOTICES 
Meetings: 

Federal  Prevailing  Rate  Advisory  Committee,  35859 
National  Partnership  Council,  35859 

Presidential  Documents 

EXECUTIVE  ORDERS 

Hong  Kong  Economic  and  Trade  Offices;  extension  of 

privileges,  exemptions,  and  immunities  (EO  13052), 

35659 

Committees;  establishment,  renewal,  termination,  etc.: 

Council  on  Sustainable  Development,  President's; 

membership  addition  (EO  13053),  35945 


PROPOSED  RULES 

Trade: 
World  Trade  Organization  Ministerial  Declaration  on 
information  technology  products  and  agreement  on 
distilled  spirits  (Proc.  7011),  35909-35944 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc: 
Las  Vegas  Wash;  Clark  County.  NV;  wetlands  park, 
35833-35834 

Rural  Housing  Service 

NOTICES  ^ 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rural  Rental  Housing  Guaranteed  Loan  program,  35782- 
35786 

Rural  Utilities  Service 

NOTICES 

Environmental  statements;  availability,  etc: 
Georgia  Transmission  Corp.,  35786-35787 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  35860-35861 

Self-regulatory  organizations;  proposed  rule  changes: 
Boston  Stock  Exchange,  Inc.,  35861-35862 
Chicago  Board  Options  Exchange,  Inc.,  35862-35864 
Chicago  Stock  Exchange,  Inc..  35864-35870 
MBS  Clearing  Corp..  35859-35860 
National  Association  of  Securities  Dealers,  Inc.,  35870- 
35872 

Social  Security  Administration 

NOTICES 

■■\gency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  35872 

State  Department 

NOTICES 

Meetings; 
International  Telecommunications  Advisory  Committee, 
35872 

Sut>stance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  35826-35827 
Submission  for  OMB  review;  comment  request,  35827 

Surface  Transportation  Board 

RULES 

Rail  carriers; 
Railroad  consolidation  procedures;  fee  policy 
Correction,  35692 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 


Federal  Register  /  Vol.  62.  No.  127  /  Wednesday,  July  2,  1997  /  Contents 


VII 


Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 


Part  III 

Department  of  Defense,  General  Services  Administration, 
National  Aeronautics  and  Space  Administration, 
35900-35902 

Part  IV 

Department  of  Treasury,  Internal  Revenue  Service,  35904- 
35906 

PartV 

The  President,  35909-35945 


United  States  Information  Agency 

NOTICES 

Art  objects;  importation  for  exhibition: 
Revealing  an  Ancient  Message:  A  Synagogue  Mosaic  from 
Sepphoris;  Correction,  35892 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Separate  Parts  In  This  Issue 

PartU 

Commerce  Department,  35896-35897 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Beard  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


vni 
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CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  Issue. 
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Title  3— 

The  President 


|FR  Doc.  97-17512 
Filed  7-1-97;  8:45  am) 
Billing  code  3195-01-P 


Presidential  Documents 


Executive  Order  13052  of  June  30,  1997 
Hong  Kong  Economic  and  Trade  Offices 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  S.  342,  an  Act  to  extend 
certain  privileges,  exemptions,  and  immunities  to  Hong  Kong  Economic 
and  Trade  Offices,  which  I  signed  into  law  on  June  27.  1997,  I  hereby 
extend  to  the  Hong  Kong  Economic  and  Trade  Offices  the  privileges,  exemp- 
tions, and  immunities  provided  by  the  hitemational  Organizations  Immuni- 
ties Act  (22  U.S.C.  288  et  seq.),  and  Article  I  of  the  Agreement  on  State 
and  Local  Taxation  of  Foreign  Employees  of  Public  International  Organiza- 
tions (T.I.A.S.  12135).  This  order  is  not  intended  to  abridge  in  any  respect 
privileges,  exemptions,  or  immunities  that  the  Hong  Kong  Economic  and 
Trade  Offices  may  have  acquired  or  may  acquire  by  international  agreements 
or  by  congressional  action. 


(XnAjwCfuoA  "jtuj^^ 


THE  WHITE  HOUSE, 
June  30,  1997. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  ahd  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  trtles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7CFRPart455 

Macadamte  Nut  Crop  Insurance 
ReguMions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Interim  final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  hereby  amends  the 
Macadamia  Nut  Crop  Insurance 
Regulations  by  extending  the  insiuance 
period  for  the  1997  crop  year  only.  The 
intended  effect  of  this  interim  final  rule 
is  to  realign  the  macadamia  nxit  crop 
insurance  period  to  conform  with  the 
macadamia  nut  production  period. 
DATES:  This  rule  is  effective  July  2, 
1997. 

AODRESSESr  Interested  persons  are 
invited  to  submit  written  comm«9ts  to 
the  Director,  Product  Etevelopment 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Etepartment 
of  Agricultiire,  9435  Hohnes  Road, 
Kansas  City,  MO  64131. 
FOR  FURTHER  MFORMAnOf^CONTACT: 
Stephen  Hoy,  Insurance  Management 
Specialist,  Research  and  Development. 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kaiisas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12886 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  this 
rule  has  not  been  reviewed  by  0MB. 

Paperwork  Reduction  Act  of  1995 

Under  the  current  Macadamia  Nut 
Crop  Insurance  Regulations,  a  producer 
must  submit  a  new  application  each 


year  for  which  insurance  is  requested. 
No  application  will  be  required  to 
extend  the  1997  crop  year  insurance 
coverage.  Therefore,  the  amendments 
set  forth  in  this  rule  do  not  contain 
additional  information  collections  that 
require  clearance  by  0MB  under  the 
provisions  of  44  U.S.C.  chapter  35. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 
Washington,  DC  20503. 

0MB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
regulations  between  30  and  60  days 
after  submission  to  OMB.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  This  does 
not  affiect  the  deadline  for  the  public  to 
comment  on  the  interim  final  rule. 

Unfunded  Mmdatet  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pubic  Law 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  jMrivate 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  n  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  mie  is  not 
"  subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

ExecidiTe  Order  No.  12812 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  fHeparation  of  a  Federalism 
AssessmenL  The  provisions  contained 
in  this  rule  Mrill  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impiact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Therefore,  this  action 
is  determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 


Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115.  June  24,  1983. 

Executive  Order  No.  12988 

The  provisions  of  this  rule  will  not 
have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  1 1  must  be 
exhausted  before  any  action  for  judiciel 
review  may  be  brought. 

Environmental  EvahiatioB 

T^^is  action  is  not  expected  to  have  -• 
s  -;aDt  impact  on  the  quality  of  th^ 

hu;      .  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
uimecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

This  interim  final  rule  amends  the 
Macadamia  Nut  Crop  Insurance 
Regulations  (7  CFR  part  455)  to  extend 
insurance  coverage  for  the  1997  crop 
year.  The  extended  insurance  coverage 
period  for  the  1997  crop  year  will  begin 
on  January  1, 1998.  and  the  calendar 
date  for  the  end  of  the  insurance  period 
will  be  June  30,  1998. 

The  ciurent  Macadamia  Nut  Crop 
Insurance  Regulations  provide  crop 
insurance  coverage  from  January  1 , 
1997,  through  December  31,  1997,  for 
the  1997  crop  year.  The  1998 
macadamia  nut  industry  production 
year  extends  from  July  1.  1997,  to  June 
30,  1998.  The  difference  between  the 
crop  insurance  period  and  production 
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year  is  not  conducive  to  maintaining 
actual  production  history  (APH)  records 
or  establishing  effective  loss  adjustment 
procedures. 

FCIC  has  published  new  macadamia 
nut  crop  insurance  provisions  that  will 
attach  to  the  Common  Crop  Insurance 
Policy  Basic  Provisions  for  the  1999  and 
succeeding  crop  years.  These  changes 
will  result  in  the  1998  crop  year  being 
incorporated  into  the  1997  and  1999 
policies.  Insurance  coverage  under  the 
new  macadamia  nut  crop  provisions 
will  attach  on  January  1.  1998,  and  the 
end  of  the  insurance  period  will  be  June 
30.  1999,  for  the  1999  crop  year. 

Coverage  against  insured  causes  of 
loss  will  be  provided  on  all  macadamia 
nut  blooms  and  nuts  normally  produced 
during  the  production  year  that  extends 
from  July  1  to  June  30  of  the  next 
calendar  year.  From  January  1  to  June  30 
of  the  first  calendar  year  of  each 
insurance  period,  coverage  against 
insured  causes  of  loss  will  only  be 
provided  on  the  macadamia  nut  blooms 
and  immature  macadamia  nuts  that 
normally  produce  mature  nuts  during 
the  production  year  that  will  start  July 
1.  Therefore,  an  extension  of  the  1997 
crop  year  is  necessary  to  provide 
macadamia  nut  coverage  for  the  latter 
six  months  of  the  production  year  that 
began  July  1,  1997.  Thereafter,  each  crop 
insurance  period  will  include  a 
complete  production  year. 

No  additional  premium  or 
administrative  fee  will  be  due  for 
catastrophic  risk  protection,  limited 
coverage,  or  additional  coverage 
insurance  that  is  extended  for  the  crop 
year.  A  premium  and  administrative  fee 
has  been  paid  for  the  1997  crop  year, 
and  there  will  be  no  1998  crop  year. 
Therefore,  good  cause  exists  to  make 
this  rule  effective  upon  publication 
without  prior  notice  and  the 
opportxmity  to  comment  before  the  rule 
is  effective. 

List  of  Subjects  in  7  CFR  Part  455 

Crop  insurance,  Macadamia  nuts. 

Interim  Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  hereby  sunends  7  CFR  part 
455,  as  follows: 

PART  455— MACADAMIA  NUT  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  455  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506{p). 

2.  In  §  455.7(d),  in  the  Macadamia  Nut 
Crop  Insurance  Policy,  revise  7.(e), 
8.(b)(4),  and  9.(2](3}  to  read  as  follows: 


§  455.7    The  application  and  policy. 

«         ♦         «         •         * 

Macadamia  Nut — Crop  Inaurance  Policy 

7.  Insurance  Period 

(e)  June  30, 1998,  for  the  1997  crop  year 
only. 

*  •  •         *         * 

8.  Notice  of  Damage  or  Loss 

•  •         *         •         • 

(b)*  *  * 

(1)  •  •  * 

(2)  •  •  * 
(3)*  *  • 

(4)  June  30, 1998.  for  the  1997  crop  year 
only. 

*  •         *         *         • 

9.  Claim  for  Indemnity 
(a)*  •  • 

(D*  *  * 
(2)'  •  • 

(3)  June  30, 1998,  for  the  1997  crop  year 
only. 

•  •         •         •         • 

Signed  in  Washington,  D.C,  on  June  26, 
1997 

Kenneth  D.  Ackennan. 
Manager,  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  97-17353  Filed  7-1-97;  8:45  am) 
BIUJNO  CODE  3410-08-P 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  455  and  457 

Macadamia  Nut  Crop  Insurance 
Regulations;  and  Common  Crop 
Insurance  Regulations,  Macadamia  Nut 
Crop  Insurance  Provisions 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Final  rule. 

SUHMURY:  The  Federal  Crop  Insiu^mce 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
macadamia  nuts.  The  provisions  will  be 
used  in  conjunction  with  the  Common 
Crop  Insurance  Policy  Basic  Provisions, 
which  contain  standard  tenns  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  macadamia  nut  crop  insurance 
regulations  with,  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  macadamia  nut  crop 
insurance  regiilations  to  the  1997  and 
prior  crop  years. 
EFFECTIVE  DATES:  July  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hoy,  Insurance  Management 


Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road,  Kansas  City,  MO  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  he 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  has  not 
been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments  and  opinions 
on  information  collection  requirements  . 
previously  approved  by  OMB  under 
OMB  control  number  0563-0053 
through  September  30,  1998.  No  public 
comments  were  received. 

Unfunded  Mandates  Refbm  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  role  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612. 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  iMt  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  new 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Under  the  current 
regulations,  a  producer  is  required  to 
complete  an  application  and  acreage 
report.  If  the  crop  is  damaged  or 
destroyed,  the  insured  is  required  to 
give  notice  of  loss  and  provide  the 
necessary  information  to  complete  a 
claim  for  indemnity.  The  producer  must 
also  annually  certify  to  the  previous 
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years  production  if  adequate  records  are 
available  to  support  the  certification. 
The  producer  must  maintain  the 
production  records  to  support  the 
certified  information  for  at  least  three 
years.  This  regulation  does  not  alter 
those  requirements.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
■mount  of  work  currently  required.  This 
rule  does  not  have  any  greater  or  lesser 
impact  on  the  producer.  Therefore,  this 
action  is  determined  to  be  exempt  from 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605).  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 


Feseru . 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  Me.  12372 

This  |Ht)gram  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consiUtation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  No.  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988.  The  provisions  of  this  rule  will 
not  have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administradve  appeal  provisions 
published  at  7  Q<11  part  11  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

.  This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Peifufuiance  Review 

This. regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
uimecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Backgrotmd 

On  Friday.  April  18. 1997,  FQC 
published  a  proposed  rule  in  the 
Federal  Register  at  62  FR  19063-19067 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section,  7  CFR  457.131,  Macadamia  Nut 


Crop  Insurance  Provisions.  The  new 
provisions  vfill  be  effective  for  the  1999 
and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
macadamia  nuts  fotmd  at  7  CFR  part 
455  (Macadamia  Nut  Crop  Insurance 
Regulations).  FCIC  also  amends  7  CFR 
part  455  to  limit  its  effect  to  the  1997 
and  prior  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments  and  opinions. 
A  total  of  14  conunents  were  received 
from  reinsiu^d  companies,  a  crop 
insurmice  agent,  an  insurance  service 
organization,  and  an  FCIC  Regional 
Service  Office  (R90).  The  comments 
received  and  PCIC's  responses  are  as 
follows: 

Comment;  An.  insurance  service 
organization  and  a  reinsured  company 
recommended  that  the  word  "field"  in 
the  last  line  of  the  definition  of  "Direct 
mttketing"  be  replaced  by  the  word 
"cKchard." 

Response:  FOC  agrees  and  has 
revised  the  definition  accordingly. 

Comment:  An  insiuwce  service 
organization  mid  a  reinsured  company 
expressed  concern  with  the  d^nition  of 
"Good  fanning  practices,"  which  makes 
reference  to  "cultural  practices 
generally  in  use  in  the  county  *   *  * 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  county." 
The  commenter  questioned  whether 
cultural  practices  exist  that  are  not 
necessarily  recognized  (or  possibly 
known)  by  the  Cooperative  State 
Research,£ducation,  and  Extension 
Service.  The  commenter  also  indicated 
that  the  term  "county"  in  the  definition 
of  "Good  farming  practices"  should  be 
changed  to  "area." 

Response:  FOC  believes  that  the 
Cooperative  State  Research.  Education, 
and  Extension  Service  (CSREES) 
recognizes  farming  practices  that  are 
considered  acceptable  for  producing 
macadamia  nuts.  If  a  producer  is 
following  practices  currentiy  not 
recognized  as  acceptable  by  the 
CSREES,  there  is  no  reason  why  such 
recognition  cannot  be  sought  by 
interested  parties.  The  cultxu^  practices 
recognized  by  the  CSREES  may  pertain 
only  to  specific  areas  within  a  county. 
Such  limitation  would  be  considered  by 
FQC;  therefore,  no  change  has  been 
made.  FCIC  agrees  with  the 
recommendation  to  change  the  term 
"coimty"  to  "area"  in  the  definition  of 
"Good  farming  practice"  and  has 
revised  the  definition  accordingly. 

Comment:  An  insurance  service 
organization  recommended  that  the 


summary  of  changes  in  the  proposed 
rule  should  have  indicated  that  the 
definition  of  "Harvest"  in  section  1  had 
been  changed  from  the  definition  in  the 
insurance  service  oiganization's  policy 
which  defines  "Harvest"  as  "The 
removal  of  the  macadamia  nuts  from  the 
orchard." 

Response:  The  summary  of  changes  in 
the  proposed  rule  addressed  substantive 
changes  between  the  proposed 
provisions  and  the  current  Macadamia 
Nut  Crop  Insurance  Policy  issued  by 
FCIC.  No  comparison  was  made  to  the 
insurance  service  organization's  policy. 

Conunent:  Comments  received  from 
remsured  companies,  a  crop  insurance 
agent,  an  insurvice  service  eiganization. 
and  aa  FOC  RSO  eiqpressed  concern 
that  the  provisicHis  fbr  an  optional  unit 
in  section  2(e)  (3)  and  (4),  as  proposed, 
would  require  each  unit  to  contain  at 
least  80  acres  of  bearing  nucadamia 
trees  and  be  located  on  non-contiguous 
land.  Optional  unit  division  guidelines 
ciurently  require  at  least  80  acres  of 
bearing  macadamia  trees.  Requiring 
both  minimum  acreage  and  non- 
contiguous land  would  severely  limit 
the  number  of  units  allowed, 
particularly  fbr  growers  with  large, 
contiguous  orchards.  The  majority  of 
commenters  recommended  that  the 
word  "and"  be  replaced  with  "or"««o 
that  the  provisions  require  each  optional 
unit  to  be  at  least  80  acres  of  beariog 
macadamia  trees  or  be  located  on  non- 
contiguous land. 

Response:  FCIC  agrees  and  has 
revised  the  requirements  accordingly. 

Comment:  A  reinsured  company 
questioned  the  reason  for  the  "10-day 
period"  to  inspect  the  acreage  as 
specified  in  section  8(a)(1).  The 
commenter  indicated  that  the  period 
limits  their  ability  to  reject  an 
imacceptable  orchard.  In  addition,  an 
insurance  service  organization 
recommended  that  a  specific  date  (by 
which  an  application  must  be  received 
for  insurance  to  attach  on  January  1) 
should  not  be  listed.  Instead  of  a  date, 
this  section  should  state  "if  your 
application  is  received  less  than  ten 
days  before  the  sales  closing  date." 

Response:  FCIC  believes  mat  the 
insurance  provider  must  expedite  its 
review  of  the  application  and  any 
supporting  documentation  filed  by  the 
producer,  determine  if  a  visual 
inspection  of  the  orchard  is  necessary, 
and  perform  any  inspection  within  the 
10-day  period.  The  period  of  10  days  is 
believed  appropriate  to  meet  the  needs 
of  both  the  producer  and  the  insurance 
provider.  Listing  the  date  by  which  an 
application  must  be  received  for 
insurance  to  attach  on  January  1  is  more 
specific,  avoids  possible  confusion,  and 
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is  consistent  with  other  perennial  crop 
policies.  No  change  has  been  made  to 
these  provisions. 

Comment:  An  insurance  service 
organization  stated  that  section 
lt(c)(l){iv)  should  not  allow  the  insured 
to  defer  settlement  and  wait  for  a  later, 
generally  lower,  appraisal,  especially  on 
crops  that  have  a  short  "shelf  life." 

Response:  A  later  appraisal  will  only 
be  necessary  if  the  insurance  provider 
agrees  that  such  an  appraisal  would 
result  in  a  more  accurate  determination 
and  if  the  producer  continues  to  care  for 
the  crop.  If  the  producer  does  not 
continue  to  care  for  the  crop,  the 
original  appraisal  will  be  used.  No 
change  will  be  made  to  these  provisions. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
recommended  removal  of  the 
requirement  for  a  written  agreement  to 
be  renewed  each  year.  If  no  substantive 
changes  occiJl"  from  one  year  to  the  next, 
allow  the  written  agreement  to  be 
continuous. 

Response:  Written  agreements  are 
intended  to  supplement  policy  terms  or 
permit  insurance  in  unusual  situations 
that  require  modification  of  the 
otherwise  standard  insurance 
provisions.  If  such  practices  continue 
year  to  year,  they  should  be 
incorporated  into  the  policy  or  Special 
Provisions.  It  is  not  intended  that 
written  agreements  be  so  numerous  that 
they  would  significantly  increase 
administrative  costs  and  cause  producer 
misunderstanding.  It  is  important  to 
minimize  written  agreement  exceptions 
to  assure  that  the  insured  is  well  aware 
of  the  specific  terras  of  the  policy. 
Therefore,  no  change  will  be  made. 

In  addition  to  the  changes  described 
above,  FCIC  has  made  the  following 
editorial  changes  to  the  Macadamia  Nut 
Provisions: 

1.  Section  2(e) — Modified  the 
language  to  clarify  optional  unit 
requirements.  For  each  optional  unit, 
the  producer  must  have  provided 
records  of  acreage  and  production  by 
the  production  reporting  date  and 
maintain  records  of  marketed 
production  or  measurement  of  stored 
production  for  each  crop  year.  Each 
optional  unit  must  also  meet  specific 
criteria  unless  otherwise  specified  by 
written  agreement. 

2.  Section  3(c) — Added  to  clarify  that 
the  producer's  production  guarantee 
will  be  determined  according  to  the 
APH  regulations  unless  damage  or 
changes  to  the  orchard  or  trees  require 
establishment  of  the  yield  by  another 
method. 

3.  Section  3(d) — Added  to  clarify  that 
instead  of  reporting  the  previous  year's 
production,  a  one  year  lag  period  will 


occur  and  the  producer  will  report 
production  from  two  crop  years  ago. 

4.  Section  8(a) — Clarified  that  the 
calendar  date  for  the  end  of  the 
insurance  period  is  the  second  June 
30th  after  insurance  attaches. 

5.  Section  10(c) — Clarified  that  the 
producer  must  not  destroy  the  damaged 
crop  until  after  the  insurance  provider 
has  given  written  consent  to  do  so. 

Good  cause  is  shown  to  make  this  rule 
effective  upon  publication  in  the 
Federal  Register.  This  rule  improves  the 
macadamia  nut  insurance  coverage  and 
brings  it  under  the  Common  Crop 
Insurance  Policy  Basic  Provisions  for 
consistency  among  policies.  The  current 
regulations  are  not  continuous,  and 
actuarial  filing  date  for  the  1999  crop 
year  is  August  31,  1997.  It  is.  therefore, 
imperative  that  these  provisions  be 
made  final  tiefore  that  date  so  that  the 
reinsured  companies  may  have 
sufficient  time  to  implement  these 
changes.  Therefore,  public  interest 
requires  the  agency  to  act  immediately 
to  make  these  provisions  available  for 
the  1999  crop  year. 

List  of  Subfects  in  7  CFR  Parts  455  and 

457 

Crop  insurance,  Macadamia  nuts. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  455  and  457,  as  follows: 

PART  455— MACADAMIA  NUT  CROP 
INSURANCE  REGULATIONS  FOR  THE 
1988  THROUGH  THE  1997  CROP 
YEARS 

1.  The  authority  citation  for  7  CFR 
part  455  is  revised  to  read  as  follows: 

Aathority:  7  U.S.C  1506(1),  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

3.  The  subpart  heading  "Subpart — 
Regulations  for  the  1988  and 
Succeeding  Crop  Years"  is  removed. 

4.  Section  455.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

$  455.7    The  application  and  pollqr- 

*        •        •        •        • 

(d)  The  application  is  foimd  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Macadamia  Nut  Crop  Insiu-ance  Policy 
for  the  1988  through  1997  crop  years  are 
as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

5.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

6.  Section  457.131  is  added  to  read  as 
follows: 

%  457. 1 31    Macadamia  nut  crop  insurance 
provisions. 

The  Macadamia  Nut  Crop  Insurance 
Provisions  for  the  1999  and  succeeding 
crop  years  are  as  follows: 

FCIC  policies: 
DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 
Both  FCIC  and  reinsured  policies: 

Macadamia  Nut  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  Crop  Provisions, 
and  the  Special  Provisions:  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions. 

Age.  The  number  of  complete  12-month 
periods  that  have  elapsed  since  the  month 
the  trees  were  set  out  or  were  grafted, 
whichever  is  later.  An  age  determination  will 
be  made  for  each  unit,  or  portion  thereof,  as 
of  lanuary  1  of  each  crop  year. 

Crop  year.  A  period  beginning  with  the 
date  insurance  attaches  to  the  macadamia  nut 
crop  and  extending  through  the  normal 
harvest  time.  The  crop  year  is  designated  by 
the  calendar  year  in  which  the  insurance 
period  ends. 

Days.  Calendar  days. 

Direct  marketing.  Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
marketing  include  selling  through  an  on-£aim 
or  roadside  stand,  farmer's  market,  and 
permitting  the  general  public  to  enter  the 
orchard  for  the  purpose  of  picking  all  or  a 
portion  of  the  crop. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
are  those  recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  area. 

Graft.  The  uniting  of  a  macadamia  shoot  to 
an  established  macadamia  tree  rootstock  for 
future  production  of  macadamia  nuts. 

Harvest.  Picking  of  mature  macadamia  nuts 
from  the  ground. 

Interplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  smy  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 


Federal  Register  /  Vol.  62.  No.  127  /  Wednesday,  July  2,  1997  /  Rules  and  Regulations        35665 


during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Non-contiguous.  Any  two  or  more  tracts  of 
land  whose  Ixiundaries  do  not  touch  at  any 
point,  except  that  land  separated  only  by  a 
public  or  private  right-of-way,  waterway,  or 
irrigation  canal  will  be  considered  as 
contiguous. 

Pound.  A  unit  of  weight  equal  to  16  ounces 
avoirdupois. 

Production  guarantee  (per  acre).  The 
number  of  wet,  in-shell  pounds  determined 
by  Qiultiplying  the  approved  APH  yield  per 
acre  by  the  coverage  level  percentage  you 
elect. 

Rootstock.  The  root  and  stem  portion  of  a 
macadamia  tree  to  which  a  macadamia  shoot 
can  be  grafted. 

Wet  in-shell.  The  weight  of  the  macadamia 
nuts  as  they  are  removed  from  the  orchard 
with  the  nut  meats  in  the  shells  after  removal 
of  the  husk  but  prior  to  being  dried. 

Written  agreement.  A  written  docimient 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  12. 

2.  Unit  ENvisicMi. 

(a)  Unless  limited  by  the  Special 
Provisions,,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  ($  457.8), 
(basic  unit)  may  be  divided  into  optional 
units  if.  for  eac^  optional  unit,  you  meet  all 
the  conditions  of  this  section. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
jrou  have  failed  to  comply  with  these 
provisions.  If  &ilure  to  comply  with  these 
{Kovisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  imits  that 
have  been  combined  will  be  refunded  to  you 
far  the  units  combined. 

(d)  All  imits  ]rou  selected  for  the  crop  year 
must  be  identified  on  the  acreage  report  for 
tlut  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optiraal  unit: 

(1)  You  must  have  provided  records  by  the 
production  reporting  date,  which  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee; 

(2)  For  each  crop  year,  records  of  marketed 
production  or  measurement  of  stored 
production  from  each  optional  unit  must  be 
maintained  in  such  a  manner  that  permits  us 
to  verify  the  production  from  each  optional 
unit,  or  the  production  from  each  unit  must 
be  kept  separate  until  loss  adjustment  is 
completed  by  us; 

(3)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria,  as  applicable, 
unless  otherwise  sftecified  by  written 
agreement: 


(i)  Contain  at  least  80  acres  of  bearing 
macadamia  trees;  or 

(ii)  Be  located  on  non-contiguous  land. 

3.  Insurance  Guarantees.  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities)  of 
the  Basic  Provisions  (§  457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  macadamia  nuts  in  the  county 
insured  under  this  policy  unless  the  Special 
Provisions  provide  different  price  elections 
by  type,  in  which  case  you  may  select  one 
price  election  for  each  macadamia  nut  type 
designated  in  the  Special  Provisions.  The 
price  elections  you  choose  for  each  type  must 
have  the  same  percentage  relationship  to  the 
maximum  price  offered  tiy  us  for  each  type. 
For  example,  if  you  choose  100  percent  of  the 
maximum  price  election  for  one  type,  you 
must  also  choose  100  percent  of  the 
maximum  price  election  for  all  other  types. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 
(Insurance  Guarantees,  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  ($  457.8).  by  type  if 
applicable: 

(1)  Any  damage,  removal  of  trees,  change 
in  practices,  or  any  other  dnnimstance  that 
may  reduce  the  expected  yield  below  the 
3rield  upon  which  the  insur«M»  guarantee  is 
based  and  the  number  of  affected  acres; 

(2)  The  number  of  bearing  trees  (fa 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
pattern;  and 

(4)  For  the  first  year  of  insurance  for 
acreage^terplanted  with  another  perennial 
crop,  and  anytime  the  planting  pattern  of 
such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop,  and 
type  if  applicable; 

(ii)  This  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  yonr  approved  yield. 

We  will  reduce  the  jrield  used  to  establish 
your  production  guarantee  as  necessary, 
baaed  on  our  estimate  of  the  effsct  of  the 
following:  interplanted  pereimial  crop; 
removal  of  trees;  damage;  change  in  practices 
and  any  other  circumstance  on  the  yield 
fwtential  ot  the  insured  crop.  If  you  £aii  to 
notify  us  of  any  circumstance  that  may 
reduce  your  yields  frT>m  previous  levels,  we 
will  reduce  your  pcoducuon  guarantee  as 
necessary  at  any  time  we  become  aware  of 
the  circumstance. 

(c)  The  yield  used  to  confute  your 
production  guarantee  will  be  determined  in 
accordance  with  Actual  Production  Hittary 
(APH)  regulations,  7  CFR  part  400,  su^Mrt  G. 
and  applicable  poUcy  provisions  unless 
damage  or  changes  to  tiie  orchard  or  trees 
require  establishment  of  the  yield  by  another 
method.  In  the  event  of  such  damage  or 
changes,  the  jrield  will  be  based  on  our 
appraisal  of  the  potential  of  the  iiuured 
acreage  for  the  crop  year. 

(d)  Instead  of  reporting  your  macadamia 
nut  production  for  the  previous  crop  year,  as 
required  by  section  3  of  the  Basic  Provisions 
(§  457.8),  there  is  a  one  year  lag  period.  Each 
crop  year  you  must  report  your  production 
from  two  crop  years  ago,  e.g.,  on  the  2001 


crop  year  production  report,  you  will  provide 
your  1999  crop  year  production. 

4.  Contract  Changes. 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§  457.8), 
the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  2  (Life  of 

Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8).  the  cancellation 
and  termination  dates  are  December  31. 

6.  Insured  Crop. 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§  457.8),  the 
crop  insured  will  be  all  macadamia  nuts  in 
the  county  for  which  a  premium  rate  is 
provided  by  the  actuarial  table: 

(a)  In  which  you  have  a  share: 

(b)  That  are  grown  on  tree  varieties  that: 

(1)  Were  commercially  available  when  the 
trees  were  set  out; 

(2)  Are  adapted  to  the  area;  and 

(3)  Are  grown  on  a  rootstock  that  is 
adapted  to  the  area. 

(c)  That  are  grown  in  an  orchard  that,  if 
inspected,  is  considered  acceptable  tiy  us; 

(d)  That  are  grown  on  trees  that  have 
reached  at  least  the  fifth  growing  season  aftar 
twing  set  out  or  grafted.  However,  «re  may 
agree  in  writing  to  insure  acreage  that  has  not 
reached  this  age  if  it  has  produced  at  least 
200  ftounds  of  (wet,  in-shell)  macadamia  nuts 
per  acre  in  a  previous  crop  year:  and 

(e)  That  are  produced  from  blooms  that 
normally  occur  during  the  calendar  year  in 
which  insurance  attaches  and  that  are 
normally  harvested  prior  to  the  end  of  the 
insiirance  period. 

7.  Insun^le  Acreage. 

In  lieu  of  the  provisions  in  section  9 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§457.8),  that  prohibit  insuraitce  sttaching  to 
a  crop  planted  with  another  crop,  in«r«H«ini« 
nuts  interplanted  with  another  pereimial 
crop  are  insurable  unless  we  inspect  the 
acreage  and  determine  that  it  doM  not  meet 
the  requirements  contained  in  your  policy. 

8.  Insurance  Period. 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  on  January  1  of  each 
crop  year,  except  that  for  the  year  of 
appUcation,  if  your  application  is  received 
after  December  22  but  prior  to  January  1, 
insurance  will  attach  on  the  lOtb  day  after 
your  properly  completed  application  is 
received  in  our  local  office,  unless  we  inspect 
the  acreage  during  the  10-day  period  and 
determine  that  it  does  not  meet  insurability 
requiremoits.  You  must  provide  any 
information  that  we  require  for  the  crop  or 

to  determine  the<condition  of  the  orchard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is  the 
second  June  30th  after  insurance  attaches. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
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acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  macadamia  nuts 
on  or  before  the  acreage  reporting  date  for  the 
crop  year,  insurance  will  not  be  considered 
to  have  attached  to.  and  no  premium  or 
indemnity  will  be  due  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties: 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

9.  Causes  of  loss. 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions: 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  orchard; 

(3)  Earthquake: 

(4)  Volcanic  eruption: 

(5)  Wildlife,  unless  proper  measures  to 
control  wildlife  have  not  been  taken;  or 

(6)  Failure  of  irrigation  water  supply,  if 
caused  by  an  insured  peril  that  occurs  during 
the  insurance  period. 

[b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§457.8),  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless 
adverse  weather: 

(i)  Prevents  the  proper  application  of 
control  measures  or  causes  properly  applied 
control  measures  to  be  ineffective;  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  effective  control  mechanism  is 
available: 

(2)  Inability  to  market  the  macadamia  nuts 
for  any  reason  other  than  actual  physical 
damage  from  an  insurable  cause  specified  in 
this  section.  For  example,  we  will  not  pay 
you  an  indemnity  if  you  are  unable  to  market 
due  to  quarantine,  boycott,  or  refusal  of  any 
person  to  accept  production. 

10.  Duties  in  the  Event  of  Damage  or  Loss. 
In  addition  to  the  requirements  of  section 

14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§457.8),  the 
following  will  apply: 

(a)  You  must  notify  us  within  3  days  of  the 
date  harvest  should  have  started  if  the  crop 
will  not  be  harvested. 

(b)  You  must  notify  us  at  least  15  days 
before  any  production  from  any  unit  will  be 
sold  by  direct  marketing.  We  will  conduct  an 
appraisal  that  will  be  used  to  determine  your 
production  to  count  for  production  that  is 
sold  by  direct  marketing.  If  damage  occurs 
after  this  appraisal,  we  will  conduct  an 
additional  appraisal.  These  appraisals,  and 
any  acceptable  records  provided  by  you,  will 
be  used  to  determine  your  production  to 
count.  Failure  to  give  timely  notice  that 
production  will  be  sold  by  direct  marketing 
will  result  in  an  appraised  amount  of 
production  to  count  of  not  less  than  the 


production  guarantee  per  acre  if  such  failure 
results  in  our  inability  to  make  the  required 
appraisal. 

(c)  If  you  intend  to  claim  an  indemnity  on 
any  unit,  you  must  notify  us  at  least  15  days 
prior  to  the  beginning  of  harvest  or 
immediately  if  damage  is  discovered  during 
harvest,  so  that  we  may  inspect  the  damaged 
production.  You  must  not  destroy  the 
damaged  crop  until  after  we  have  given  you 
written  consent  to  do  so.  If  you  fail  to  meet 
the  requirements  of  this  section  and  such 
foilure  results  in  our  inability  to  inspect  the 
damaged  production,  we  may  consider  all 
such  production  to  be  undamaged  and 
include  it  as  production  to  count. 

11.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate,  acceptable  production  records: 

(1)  For  any  optional  units,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  amy 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  the  units. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  for 
each  type,  if  applicable,  by  its  respective 
production  guarantee; 

(2)  Multiplying  each  result  in  section 
11(b)(1)  by  the  respective  price  election  for 
each  type,  if  applicable: 

(3)  Totaling  the  results  in  section  11(b)(2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  type,  if  applicable,  (see 
section  11(c))  by  the  respective  price 
election: 

(5)  Totaling  the  results  in  section  11(b)(4): 

(6)  Subtracting  the  results  in  section 
11(b)(5)  from  the  results  in  section  11(b)(3): 
and 

(7)  Multiplying  the  result  in  section 
11(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (wet.  in- 
shell  pounds)  from  all  insurable  acreage  on 
the  unit  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 
per  acre  for  acreage: 

(A)  That  is  abandoned; 

(B)  That  is  sold  by  direct  marketing  if  you 
fail  to  meet  the  requirements  contained  in 
section  10; 

(C)  That  is  damqgect  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fiail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  due  to  uninsured 
causes: 
(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  insured 
acreage  that  you  intend  to  abandon  or  no 
longer  care  for.  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end.  If  you  do  not  agree  with  our 
appraisal,  we  may  defer  the  claim  only  if  you 
agree  to  continue  to  care  for  the  crop.  We  will 
then  make  another  appraisal  when  you  notify 
us  of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 


the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  production  toax  the 
insurable  acreage. 

12.  Written  Agreements. 

Terms  of  this  policy  that  are  specifically 
designated  for  the  use  of  written  agreement 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e); 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved; 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
variefy,  the  guarantee,  premium  rate,  and 
price  election: 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  sp»ecifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
pmlicy):  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington  D.C..  on  June  26, 
1997. 

Kenneth  D.  Ackennan, 
Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  97-17354  Filed  7-1-97;  8:45  am) 
WLLING  CODE  341(M»-P 


DEPARTMENT  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  456  and  457 

Macadamia  Tree  Crop  Insurance 
Regulations;  and  Common  Crop 
Insurance  Regulations,  Macadamia 
Tree  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation.  USD  A. 
ACTKM:  Final  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  finalizes  specific 
crop  provisions  for  the  insurance  of 
macadamia  trees.  The  provisions  will  be 
used  in  conjunction  with  the  Common 
Crop  Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  macadamia  tree  crop  insiu^nce 
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regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  macadamia  tree 
crop  insurance  regulations  to  the  1997 
and  prior  crop  years. 
EFFECTIVE  DATES:  July  2,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Hoy,  Insurance  Management 
Specialist,  Research  and  Development, 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  United 
States  Department  of  Agriculture,  9435 
Holmes  Road.  Kansas  City.  MO  64131. 
telephone  (816)  926-7730. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  No,  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866,  and,  therefore,  has  not 
been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  60  days  to 
submit  written  comments  and  opinions 
on  information  collection  requirements 
previously  approved  by  OMB  under 
OMB  control  number  0563-0053 
through  September  30,  1998.  No  public 
comments  were  received. 

Unfunded  Mandates  Reform  Act  of 
1995 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  U  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

The  Manager.  FCIC,  certifies  that  this 
regulation  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  new  provisions  included  in 


this  rule  will  not  impact  small  entities 
to  a  greater  extent  than  large  entities. 
Under  the  current  regulations,  a 
producer  is  required  to  complete  an 
application  and  acreage  report.  If  the 
crop  is  damaged  or  destroyed,  the 
insured  is  required  to  give  notice  of  loss 
and  provide  the  necessary  information 
to  complete  a  claim  for  indemnity.  The 
producer  must  also  annually  certify  to 
the  previous  yejirs  production  if 
adequate  records  are  available  to 
support  the  certification.  The  producer 
must  maintain  the  production  records  to* 
support  the  certified  information  for  at 
least  three  years.  This  regulation  does 
not  alter  those  requirements.  The 
amount  of  work  required  of  the 
insurance  companies  delivering  and 
servicing  these  policies  will  not  increase 
significantly  from  the  amount  of  work 
currently  required.  This  rule  does  not 
have  any  greater  or  lesser  impact  on  the 
producer.  Therefore,  this  action  is 
determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  No.  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  No. 
12988.  The  provisions  of  this  rule  will 
not  have  a  retroactive  effect  prior  to  the 
effective  date.  The  provisions  of  this 
rule  will  preempt  State  and  local  laws 
to  the  extent  such  State  and  local  laws 
are  inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  1 1  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Enviroiunental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 


unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

On  Friday,  April  18,  1997,  FCIC 
published  a  proposed  rule  in  the 
Federal  Register  at  62  FR  19067-19071 
to  add  to  the  Common  Crop  Insurance 
Regulations  (7  CFR  part  457),  a  new 
section,  7  CFR  457.130,  Macadamia  Tree 
Crop  Insurance  Provisions.  The  new 
provisions  will  be  effective  for  the  1998 
and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  current  provisions  for  insuring 
macadamia  trees  found  at  7  CFR  part 
456  (Macadamia  Tree  Crop  Insurance 
Regulations).  FCIC  also  amends  7  CFR 
part  456  to  limit  its  effect  to  the  1997 
and  prior  crop  years. 

Following  publication  of  the  proposed 
rule,  the  public  was  afforded  30  days  to 
submit  written  comments  and  opinions. 
A  total  of  12  comments  were  received 
from  an  insurance  service  organization, 
reinsured  companies  and  an  FCIC 
Regional  Service  Office  (RSO).  The 
comments  received  and  FCIC's 
responses  are  as  follows: 

Comment:  An  insurance  service 
organization  recommended  that  the 
definition  of  "Destroyed"  be  revised  to 
state  "Trees  damaged  to  the  extent  that 
we  determine  replacement,  including 
grafts,  is  required." 

Response:  FCIC  agrees  and  has 
revised  the  definition  accordingly. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
expressed  concern  with  the  definition  of 
"Good  farming  practices,"  which  makes 
reference  to  "cultural  practices 
generally  in  use  in  the  county  *   *   * 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic 
and  weather  conditions  in  the  county." 
The  commenter  questioned  whether 
cultural  practices  exist  that  are  not 
necessarily  recognized  (or  possibly 
known)  by  the  Cooperative  State 
Research.  Education,  and  Extension 
Service.  The  commenter  also  indicated 
that  the  term  "county"  in  the  definition 
of  "Good  fanning  practice"  should  be 
changed  to  "area." 

Response:  FQC  believes  that  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES) 
recognizes  farming  practices  that  are 
considered  acceptable  for  growing  and 
maintaining  macadamia  trees.  If  a 
producer  is  following  practices 
currentiy  not  recognized  as  acceptable 
by  the  CSREES,  there  is  no  reason  why 
such  recognition  cannot  be  sought  by 
interested  parties.  The  cultural  practices 
recognized  by  the  CSREES  may  pertain 
only  to  specific  areas  within  a  county. 
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Such  limitation  would  be  considered  by 
FCIC;  therefore,  no  change  has  been 
made.  FCIC  agrees  with  the 
recommendation  to  change  the  term 
"county"  to  "area"  in  the  definition  of 
"Good  fanning  practice"  and  has 
revised  the  definition  accordingly. 

Comment:  Comments  received  from 
reinsured  companies,  an  insurance 
service  organization,  and  an  FCIC  RSO 
expressed  concern  that  the  provisions 
for  an  optional  unit  in  section  2(e)  (2) 
and  (3),  as  proposed,  would  require 
each  unit  to  contain  at  least  80  acres  of 
bearing  macadamia  trees  and  be  located 
on  non-contiguous  land.  Optional  unit 
division  guidelines  currently  require  at 
least  80  acres  of  bearing  macadamia 
trees.  Requiring  both  minimum  acreage 
and  non-contiguous  land  would 
severely  limit  the  number  of  units 
allowed,  particularly  for  growers  with 
large,  contiguous  orchards.  The  majority 
of  commenters  recommended  that  the 
word  "and"  be  replaced  with  "or"  so 
that  the  provisions  require  each  optional 
unit  to  be  at  least  80  acres  of  bearing 
macadamia  trees  or  be  located  on  non- 
contiguous land. 

Response:  FCIC  agrees  and  has 
revised  the  requirements  accordingly. 

Comment:  An  insuranc^service 
organization  recommends  that  section 
3(a)(3)(iv)  be  revised  to  clarify  that  the 
month  and  year  of  tree  replacement  are 
reported  the  first  year  of  insurance 
coverage  following  replacement. 

Response:  FCIC  agrees  and  has 
revised  this  section  accordingly. 

Comment:  A  reinsured  company 
questioned  the  reason  for  the  "10-day 
period"  to  inspect  the  acreage  as 
specified  in  section  8(a)(1).  The 
coounenter  indicated  that  the  period 
limits  their  ability  to  reject  an 
unacceptable  orchard.  La  addition,  an 
insurance  service  organization 
recommended  that  a  specific  date  by 
which  an  application  must  be  received 
for  insurance  to  attach  on  January  1 
should  not  be  listed.  Instead  of  a  dale, 
this  section  should  state  "if  your 
application  is  received  less  than  ten 
days  before  the  sales  ciosina  date." 

Response:  FQC  believes  mat  the 
insurance  provider  must  expedite  its 
review  of  the  application  and  any 
supporting  documentation  filed  by  the 
producer,  determine  if  a  visual 
inspection  of  the  orchard  is  necessary, 
and  perform  any  inspection  within  the 
10-day  {>eriod.  The  period  of  10  days  is 
believed  appropriate  to  meet  the  needs 
of  both  the  producer  and  the  insurance 
provider.  Listing  the  date  by  which  an 
application  must  be  received  for 
insurance  to  attach  on  January  1  is  more 
specific,  avoids  possible  confusion,  and 
is  consistent  with  other  perennial  crop 


policies.  No  change  has  been  made  to 
these  provisions. 

Comment:  An  insurance  service 
organization  and  a  reinsured  company 
recommended  removal  of  the 
requirement  for  a  written  agreement  to 
be  renewed  each  year.  If  no  substantive 
changes  occiu-  from  one  year  to  the  next, 
allow  the  written  agreement  to  be 
continuous. 

Response:  Written  agreements  are 
intended  to  supplement  policy  terms  or 

Sermit  insurance  in  unusual  situations 
lat  require  modification  of  the 
otherwise  standard  insiurance 
provisions.  If  such  practices  continue 
year  to  year,  they  should  be 
incorporated  into  the  policy  or  Special 
Provisions.  It  is  not  intended  that 
written  agreements  be  so  numerous  that 
they  would  significantly  increase 
administrative  costs  and  cause  producer 
misunderstanding.  It  is  important  to 
minimize  written  agreement  exceptions 
to  assure  that  the  insured  is  well  aware 
of  the  specific  terms  of  the  policy. 
Therefore,  no  change  will  be  made. 

In  addition  to  the  changes  described 
above,  FCIC  has  made  the  following 
editorial  change  to  the  Macadamia  Tree 
Provisions: 

Section  2  (e}— Modified  the  language 
to  clarify  optional  unit  requirements. 
For  each  optional  unit,  the  producer 
must  have  provided  records  of  acreage 
and  age  of  trees  for  each  unit  for  at  least 
the  last  crop  year.  Each  optional  unit 
must  also  meet  specific  criteria  unless 
otherwise  specified  by  written 
agreement 

Good  cause  is  shown  to  make  this  rule 
effective  upon  pubbcation  in  the 
Federal  Register.  This  rule  improves  the 
macadamia  tree  insurance  coverage  and 
brings  it  under  the  Common  Crop 
Insurance  Policy  Basic  Provisions  for 
consistency  among  policies.  The  current 
regulations  are  not  continuous,  and  the 
actuarial  filing  date  for  the  1998  crop 
year  is  August  31,  1997.  It  is,  therefore, 
imperative  that  these  provisions  be 
made  final  before  that  date  so  that  the 
reinsured  companies  may  have 
sufficient  time  to  implement  these 
changes.  Therefore,  public  interest 
requires  the  agency  to  act  inunediately 
to  make  these  provisions  available  for 
the  1998  crop  year. 

List  of  Suhfects  ia  7  CFK  Parts  456  ud 

457 

Crop  insurance,  Macadamia  trees. 

Final  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  amends  7 
CFR  parts  456  and  457,  as  follows: 


PART  456— MACADAMIA  TREE  CROP 
INSURANCE  REGULATIONS  FOR  THE 
1988  THROUGH  1997  CROP  YEARS 

1.  The  authority  citation  for  7  CFR 
part  456  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

3.  The  subpart  heading  "Subpart — 
Regulations  for  the  1988  and 
Succeeding  Crop  Years"  is  removed. 

4.  Section  456.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

f  456.7    The  application  and  policy. 

•        »        »        *        * 

(d)  The  application  is  found  at 
subpart  D  of  part  400,  General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Macadamia  Tree  Crop  Insurance  Policy 
for  the  1988  through  1997  crop  years  are 
as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REQULATIONS; 
REGULATIONS  FOR  THE  1M4  AND 
SUBSEQUENT  CONTRACT  YEARS 

5.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Antkoritjr:  7  U.S.C.  1506(1),  1506(p). 

6.  Section  457.130  is  added  to  read  as 
follows: 

f  457.130    Macadamia  trae  crop  Inauranoa 
proviaiena. 

The  Macadamia  Tree  Crop  Insurance 
Provisions  for  the  1998  and  succeeding 
crop  years  are  as  follows: 

FQC  policies: 

Off  AKTMENT  OF  AGKICULTURE 

Federal  Crop  Insurance  Corporation 

Reinsured  policies:  (appropriate  title  for 
insurance  provider). 
Both  FCIC  and  reinsured  policies: 

Macadamia  Tree  Crop  Provisions 

If  a  coaflict  exists  among  the  Basic 
Proviaions  (§  457.8),  these  Crop  ProvisionB, 
and  the  Special  Provisions;  the  Special 
Provisions  will  control  these  Crop  Provisions 
and  the  Basic  Provisions;  and  thrae  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Age.  The  number  of  complete  12-month 
periods  that  have  elapsed  since  the  month 
the  trees  were  set  out  or  were  grafted, 
whichever  is  later.  Age  determination  will  be 
made  for  each  unit,  or  portion  thereof,  as  of 
January  1  of  each  crop  year. 

Crop  year.  A  period  beginning  with  the 
date  insurance  attaches  to  the  macadamia 
tree  crop  extending  through  December  31  of 
the  same  calendar  year.  The  crop  year  is 
designated  by  the  calendar  year  in  which 
insurance  attaches. 
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Days.  Calendar  days. 

Destroyed.  Trees  damaged  to  the  extent 
that  we  determine  replacement,  including 
grafts,  is  required. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  have  normal  growth  and  vigor, 
and  are  those  recognized  by  the  Cooperative 
State  Research,  Education,  and  Extension 
Service  as  compatible  with  agronomic  and 
weather  conditions  in  the  area. 

Graft.  The  uniting  of  a  macadamia  shoot  to 
an  established  macadamia  tree  rootstock  for 
future  production  of  macadamia  nuts. 

Interplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice.  A  method  by  which  the 
normal  growth  and  vigor  of  the  Insured  trees 
is  maintained  by  artiflcially  applying 
adequate  quantities  of  water  during  the 
growing  season  by  appropriate  systems  and 
at  the  proper  times. 

Non-contiguous.  Any  two  or  moi^  tracts  of 
land  whose  boundaries  do  not  touch  at  any 
point,  except  that  land  separated  only  by  a 
public  or  private  right-of-way.  waterway,  or 
an  irrigation  canal  will  be  considered  as 
contiguous. 

Rootstock.  The  root  and  stem  portion  of  a 
macadamia  tree  to  which  a  macadamia  shoot 
can  be  grafted. 

Written  agreement.  A  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  12. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Special 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§  457.8), 
(basic  unit)  may  be  divided  into  optional 
units  if,  for  each  optional  unit,  you  meet  all 
the  conditions  of  this  section. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
imits  that  are  not  in  compliance  with  these 
prpvisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  additional 
premium  paid  for  the  optional  units  that 
have  been  combined  will  be  refunded  to  you 
for  the  units  combined. 

(d)  All  units  you  selected  for  the  crop  year 
must  be  identified  on  the  acreage  report  for 
that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  provided  records,  which 
can  be  independently  verified,  of  acreage  and 
age  of  trees  for  each  unit  for  at  least  the  last 
crop  year;  and 

(2)  Each  optional  unit  must  meet  one  or 
more  of  the  following  criteria,  as  applicable, 
unless  otherwise  specified  by  written 
agreement: 

(i)  Contain  at  least  80  acres  of  insurable  age 
macadamia  trees;  or 
(ii)  Be  located  on  non-contiguous  land. 


3.  Insurance  Guarantees,  Coverage  Levels, 
and  Dollar  Amounts  for  Determining 
Indemnities 

(a)  In  addition  to  the  requirements  of 
section  3  (Insurance  Guarantees.  Coverage 
Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§457.8): 

(1)  You  may  select  only  one  dollar  amount 
of  insurance  for  all  the  macadamia  trees  in 
the  county  in  each  age  group  contained  in  the 
actuarial  table  that  are  insured  under  this 
policy.  The  dollar  amount  of  insurance  you 
choose  for  each  age  group  must  have  the 
same  percentage  relationship  to  the 
maximum  dollar  amount  offered  by  us  for 
each  age  group.  For  example,  if  you  choose 
100  p>ercent  of  the  maximum  dollar  amount 
of  insurance  for  one  age  group,  you  must  also 
choose  100  percent  of  the  maximum  dollar 
amount  of  insurance  for  all  other  age  groups. 

(2)  If  the  stand  is  less  than  90  percent, 
based  on  the  original  planting  p>attem,  the 
dollar  amount  of  insurance  will  be  reduced 
1  percent  for  each  percent  below  90  percent. 
For  example,  if  the  dollar  amount  of 
insurance  you  selected  is  S2,000  and4he 
stand  is  85  percent  of  the  original  stand,  the 
dollar  amount  of  insurance  on  which  any 
indemnity  will  be  based  is  Sl,900  ($2,000 
multiplied  by  0.95). 

(3)  You  must  report,  by  the  sales  closing 
date  contained  in  the  Sptecial  Provisions,  by 
type  if  applicable: 

(i)  Any  damage,  removal  of  trees,  change  in 
practices,  or  any  other  circumstance  that  may 
reduce  the  dollar  amount  of  insurance  and 
the  number  of  affected  acres; 

(ii)  The  number  of  trees  on  insurable  and 
uninsurable  acreage; 

(iii)  The  month  and  year  on  which  the  trees 
were  set  out  or  grafted  and  the  planting 
pattern; 

(iv)  For  the  first  year  of  insurance 
following  replacement,  the  month  and  year  of 
replacement  if  more  than  10  percent  of  the 
trees  on  any  unit  have  been  replaced  in  the 
previous  five  crop  years;  and 

(v)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  perennial 
crop,  and  any  time  the  planting  pattern  of 
such  acreage  is  changed: 

(A)  The  age  of  the  interplanted  crop,  and 
type  if  applicable; 

(B)  The  planting  pattern;  and 

(C)  Any  other  information  that  we  request 
in  order  to  establish  your  dollar  amount  of 
insurance. 

We  will  reduce  the  dollar  amount  of 
insurance  as  necessary,  based  on  our  estimate 
of  the  effect  of  interplanted  perennial  crop, 
removal  of  trees,  damage,  change  in 
practices,  and  any  other  circumstance  that 
adversely  affects  the  insured  crop.  If  you  fail 
to  notify  us  of  any  circumstance  that  may 
reduce  your  dollar  amoimt  of  insurance  from 
previous  levels,  we  will  reduce  your  dollar 
amount  of  insurance  as  necessary  at  any  time 
we  become  aware  of  the  circumstance. 

(b)  The  production  reporting  requirements 
contained  in  section  3  (Insurance  Guarantees, 
Coverage  Levels,  and  Prices  for  Determining 
Indemnities)  of  the  Basic  Provisions  (§457.8), 
do  not  apply  to  macadamia  trees. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  Provisions  (§457.8), 


the  contract  change  date  is  August  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy,  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8).  the  cancellation 
and  termination  dates  are  December  31. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8).  the 
crop  insured  will  be  all  macadamia  trees  m 
the  county  for  which  a  premium  rate  is 
provided  by  the  actuarial  table: 

(a)  In  which  you  have  a  share; 

(b)  That  are  grown  for  the  production  of 
macadamia  nuts; 

(c)  For  which  the  rootstock  is  adapted  to 
the  area; 

(d)  That  are  at  least  one  year  of  age  when 
the  insurance  period  begins;  and 

(e)  That,  if  the  orchard  is  inspected,  is 
considered  acceptable  by  us. 

7.  Insurable  Acreage 

In  lieu  of  the  provisions  in  section  ^ 
(Insurable  Acreage)  of  the  Basic  Provisions 
(§  457.8).  that  prohibit  insurance  attaching  to 
a  crop  planted  with  another  crop,  macadamia 
trees  interplanted  with  another  perennial 
crop  are  insurable  unless  we  inspect  the 
acreage  and  determine  that  it  does  not  meet 
the  requirements  contained  in  your  policy. 

8.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457  8): 

(1)  Coverage  begins  on  )anuary  1  of  each 
crop  year,  except  that  for  the  year  of 
application,  if  your  application  is  received 
after  December  22  but  prior  to  January  1, 
insurance  will  attach  on  the  10th  day  after 
your  properly  completed  application  is 
received  in  our  local  office,  unless  we  inspect 
the  acreage  during  the  10-day  period  and 
determine  that  it  does  not  meet  insurability 
requirements.  You  must  provide  any 
information  that  we  require  for  the  crop  or 

to  determine  the  condition  of  the  orchard. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is 
December  31. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  macadamia  trees 
on  or  before  the  acreage  reporting  date  for  the 
crop  year,  insurance  will  not  be  considered 
to  have  attached  to,  and  no  premium  or 
indemnity  will  be  due  for  such  acreage  for 
that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 
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(iii)  The  transferee  is  eligible  for  crop 
insurance. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8),  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period: 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  other  forms  of 
undergrowth  have  not  been  controlled  or 
pruning  debris  has  not  been  removed  from 
the  orchard; 

(3)  Earthquake: 

(4)  Volcanic  erupbon: 

(5)  Wildlife,  unless  proper  measure*  to 
control  wildlife  have  not  been  taken;  or 

(6)  Failure  of  irrigation  water  supply,  if 
caused  by  ao  insured  cause  of  loss  that 
occurs  during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Lo«s>  of  the 
Basic  Provisions  (S  457.^.  we  wiH  no*  iasure 
againitt  damage  due  to  diaease  or  insec-t 
infestation,  unless  adv«rse  weather 

(1)  Prevents  the  proper  application  of 
control  measures  or  causes  properly  applied 
control  measures  to  be  ineffective;  or 

(2)  Causes  disease  or  insect  infestation  for 
which  no  effective  control  mechanism  is 
available. 

10.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§  457.8),  in  case  of 
damage  or  probable  loss,  if  you  intend  to 
claim  an  indemnity  on  any  unit,  you  must 
allow  us  to  inspect  all  insured  acreage  before 
pruning  or  removing  any  damaged  trees. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  by  the 
dollar  amount  of  insurance  per  acre  for  each 
age  group; 

(2)  Totaling  the  results  in  section  11(b)(1); 

(3)  Multiplying  the  total  dollar  amoimt  of 
insurance  obtained  in  section  11(b)(2)  by  the 
applicable  percent  of  loss,  which  is 
determined  as  follows: 

(i)  Subtract  the  coverage  level  percent  you 
elected  from  100  percent; 

(ii)  Subtract  the  result  obtained  in  section 
llfb)(3)(i)  from  the  actual  percent  of  loss; 

(iii)  Divide  the  result  in  section  ll(b)(3)(ii) 
by  the  coverage  level  you  elected  (For 
example,  if  you  elected  the  75  percent 
coverage  level  and  your  actual  percent  of  loss 
was  70  percent,  the  percent  of  loss  specified 
in  section  11(b)(3)  would  be  calculated  as 
follows:  100%  -  75%  =  25%; 
70%  -25%=45%;  45%+75%=60%.);  and 

(4)  Multiply  the  result  in  section  11(b)(3) 
by  your  share. 

(c)  The  total  amount  of  loss  will  include 
both  trees  damaged  and  trees  destroyed  as 
follows: 

(1)  Any  orchard  with  over  80  percent 
actual  damage  due  to  an  insured  cause  of  loss 
will  be  considered  to  be  100  percent 
damaged;  and 


(2)  Any  percent  of  damage  by  uninsured 
causes  will  not  be  included  in  the  percent  of 
loss. 
12.  Written  Agreements 

Terms  of  this  policy  that  are  specifically 
designated  for  the  use  of  written  agreement 
may  be  altered  by  written  agreement  in 
accordance  with  the  following: 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e): 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved: 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  tenns  of  the  contract, 
including,  but  not  liaitad  to,  crop  type  ar 
variety,  the  guarantee,  pnrnium  rate,  an& 
dollar  amount  of  insunnce; 

(di  Each  written  agreement  will  only  be 
velirf  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
yev,  insurance  coverage  for  subsequent  crop 
yeara  will  be  in  accordance  with  the  printed 
policy):  and 

(e)  An  application  far  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  deterrained  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington  D.C.,  on  June  26. 
1997. 

Kenneth  D.  Ackennaa, 
Manager,  Federal  Crop  Insumnce 
Corporation. 
(FR  Doc.  97-17355  FUed  7-1-97;  8:45  am] 

BiUJNQ  CODE  341<M»-P 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Part  104 
[Notice  1997-11] 

Recordkeeping  and  Reporting  by 
Politicai  Committees:  Best  Efforts 

agency:  Federal  Election  Commission. 
ACTION:  Final  Rule:  Announcement  of 
effective  date. 

summary:  On  April  30,  1997  (62  FR 
23335),  the  Commission  published  the 
text  of  revised  regulations  implementing 
the  requirement  of  the  Federal  Election 
Campaign  Act  (FECA)  that  treasurers  of 
political  committees  exercise  their  best 
efforts  to  obtain,  maintain  and  report  the 
complete  identification  of  each 
contributor  whose  contributions 
aggregate  more  than  $200  per  calendar 
year.  The  Commission  announces  that 
these  rules  are  effective  as  of  July  2, 
1997. 

DATES:  Effective:  July  2. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Susan  E.  Propper,  Assistant  General 


Counsel,  or  Ms.  Rosemary  C.  Smith. 
Senior  Attorney.  999  E  Sti^et.  N.W., 
Washington,  D.C.  20463,  (202)  219-3690 
or  toll  free  (800)  424-9530. 
SUPPLEMENTARY  INFORMATION:  Section 
438(d)  of  title  2,  United  States  Code, 
requires  that  any  rule  or  regulation 
prescribed  by  the  Commission  to 
implement  tide  2  of  the  United  States 
Code  be  transmitted  to  the  Speaker  of 
the  House  of  Representatives  and  the 
President  of  the  Senate  thirty  legislative 
days  prior  to  final  promulgation.  The 
revisions  to  11  CFR  104.7  (b)(1)  and 
(bM3),  which  implement  2  U.S.C.  432(iJ, 
were  transmitted  to  Congress  on  April 
25.  1997.  Thirty  legislative  days  expired  ' 
in  the  Senate  on  June  16,  1997  and  in 
the  House  of  Representatives  on  Jime 
18,  1997. 

Announcement  of  Effective  Date:  11 
CFR  104.7  (b)(1)  and  (b)(3),  as  published 
at  62  FR  23335.  is  effective  as  of  July  2, 
1997. 

Dated:  June  26,  1997. 
Jobs  Warrm  McGany, 

Chairman,  Federal  Election  Commission. 
[FR  Doc.  97-17251  Filed  7-1-97;  8:45  ami 

■ILUNG  CO06  STIS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Doci(«t  No.  9e^E-24-AD; 
10058;  AD  97-14-01] 

RiN  2120-AA64 


Amendment  39- 


Airwortttiness  Directives;  Pilatus 
Britten-Norman  Ltd.  BN-2A  and  BN-2A 
Mk  111  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  (AD)  75-24-07 
Rl,  which  ciurently  requires 
repetitively  inspecting  the  left-hand 
(LH)  rudder  bar  assembly  for  cracks  and 
loose  fasteners  on  certain  Pilatus 
Britten-Norman  Ltd.  BN-2A  and  BN-2A 
Mk  111  series  airplanes,  and  replacing 
any  cracked  part.  The  superseding 
action  requires  inspecting  the  LH  rudder 
bar  assembly  and  determining  the  wall 
thickness  of  the  slider  tube  unit.  This 
action  also  would  require  modifying  the 
rudder  bar  assembly  by  replacing  the  LH 
slider  tube  with  a  new  strengthened 
slider  tube  unit  as  terminating  action  for 
the  repetitive  inspections  currently 
required  by  AD  75-24-07  Rl.  The 
development  of  a  modification  to  the 
rudder  bar  assembly,  which  terminates 
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the  repetitive  inspections  required  by 
AD  75-24-07  Rl,  prompted  this  AD. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  pilot's 
rudder  beir  assembly,  which  could  result 
in  loss  of  control  of  the  airplane  during 
landing  operations. 
DATES:  Effective  August  18,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  18. 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Pilatus  Britten-Norman  Ltd.,  Bembridge, 
Isle  of  Wight,  United  Kingdom  P035 
5PR;  telephone  44-1983  872511; 
facsimile  44-1983  873246.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  96-CE-24-AD,  Room 
1558,  601  E.  12th  Sti^et,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
S.  M.  Nagarajan,  Project  Officer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Pilatus  Britten-Norman  Ltd. 
BN-2A  and  BN-2A  Mk  111  series 
airplanes  was  published  in  the  Feiiera] 
Register  on  March  3,  1997  (62  FR  9390). 
The  action  proposed  to  require: 

(1)  Inspecting  for  cracks  in  the  LH 
rudder  bar  assembly  using  a  dye 
penetrant  method .  and  measuring  the 
thickness  of  the  slider  tube  to  determine 
the  applicability  of  the  proposed  action, 
either  .056-inch  (17  gauge),  or  .036-inch 
(20  gauge), 

(2)  Repetitively  inspecting  for  cracks 
until  the  accumulation  of  a  determined 
niunber  of  landings,  then  accomplishing 
Modification  NB/M/948  by  installing  a 
new,  strengthened  central  piller/slider 
tube  assembly,  part  number  (P/N)  NB- 
45-Al-2975,and 

(3)  If  cracks  are  found  diuing  any 
inspection,  accomplishing  Modification 
NB/M/948  by  installing  P/N  NB-45- 
Al-2975. 

Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 
Pilatus  Britten-Norman  Service  Bulletin 


No.  BN-2/SB.111,  Issue  1,  dated 
October  25,  1977  or  Pilatus  Britten- 
Norman  Service  Bulletin  No.  BN-2/ 
SB.56,  Issue  2,  dated  February  13,  1978, 
whichever  is  applicable. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

FAA's  Aging  Aircraft  Commuter  Class 
Policy 

The  actions  required  by  this  AD  are 
consistent  with  the  FAA's  aging 
commuter  aircraft  policy,  which  briefly 
states  that,  when  a  modification  exists 
that  could  eliminate  or  reduce  the 
number  of  required  critical  inspections, 
the  modification  should  be 
incorporated.  This  policy  is  based  on 
the  FAA's  determination  that  reliance 
on  critical  repetitive  inspections  on 
airplanes  utilized  in  commuter  service 
carries  an  unnecessary  safety  risk  when 
a  design  change  exists  that  could 
eliminate  or,  in  certain  instances, 
reduce  the  number  of  those  critical 
insp>ections.  In  determining  what 
inspections  are  critical,  the  FAA 
considers  (1)  the  safety  consequences  of 
the  airplane  if  the  known  problem  is  not 
detected  by  the  inspection;  (2)  the 
reliability  of  the  inspection  such  as  the 
probability  of  not  detecting  the  known 
problem;  (3)  whether  the  inspection  area 
is  difficult  to  access;  and  (4)  the 
possibility  of  damage  to  an  adjacent 
structiuB  as  a  result  of  the  problem. 

Compliance  Time 

The  compliance  time  for  this  AD  is 
based  on  number  of  landings  rather  than 
hours  time-in-service.  The  reason  for 
this  type  of  compliance  is  that  the  area 
that  is  showing  fatigue  is  the  pilot's 
rudder  bar  assembly  and  piller/slider 
tube  imit.  This  area  of  the  airplane  is 
used  diuing  the  landing  operation; 
furthermore,  the  stress  and  fatigue  is 
greater  in  this  thinner  gauged  metal 
slider  tube  imit  upon  landing. 
Therefore,  it  has  been  determined  to  use 
the  number  of  landings  rather  than 


hours  time-in-service  as  the  compliance 
time  for  this  AD. 

For  airplanes  equipped  with  the 
thinner  (20  gauge)  slider  tubes,  the  AD 
requires  accomplishing  the  modification 
upon  the  total  accumulation  of  2,500 
landings,  or  within  the  next  500 
landings  after  the  effective  date  of  the 
action,  whichever  occurs  later,  and  for 
airplanes  equipped  with  the  thicker  (17 
gauge)  slider  tubes,  the  AD  requires 
accomplishing  the  modification  within 
the  next  500  landings  after  the  effective 
date  of  the  action  or  upon  the  total 
accumulation  of  5,000  landings, 
whichever  occurs  ^ater. 

(Note:  If  the  operators  have  not  recorded 
the  number  of  landings,  the  landings  can  be 
calculated  by  multiplying  3  landings  per  1 
hour  time-in-service.) 

Cost  Impact 

The  FAA  estimates  that  109  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
15  workhours  per  airplane  to 
accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $560 
per  airplane.  Based  on  these  figiires.  the 
total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $159,140  or 
$1 ,460  per  airplane.  In  addition,  the  cost 
figures  referenced  above  are  based  on 
the  presumption  that  no  affected 
airplane  operator  has  incorporated  the 
inspection-terminating  installation. 
Pilatus  Britten-Norman  does  not  know 
the  number  of  parts  distributed  to  the 
affected  airplane  owners/operators. 
Numerous  sets  of  parts  were  sent  out  to 
the  owners/operators  of  the  affected 
airplanes,  but  over  the  years  Pilatus 
Britten-Norman  has  not  retained  these 
records. 

The  AD's  Impact  Utilizing  the  FAA's 
Aging  Commuter  Class  Aircraft  Policy 

The  intent  of  the  FAA's  aging 
commuter  airplane  program  is  to  ensure 
safe  operation  of  commuter-class 
airplanes  that  are  in  commercial  service 
without  adversely  impacting  private 
operators.  Of  the  approximately  109 
airplanes  in  the  U.S.  registry  that  will  be 
affected  by  this  AD,  the  FAA  has 
determined  that  approximately  30 
percent  are  operated  in  scheduled 
passenger  service  by  1 1  different 
operators.  A  significant  number  of  the 
remaining  70  percent  are  operating  in 
other  forms  of  air  transportation  such  as 
air  cargo  and  air  taxi. 

The  average  utilization  of  the  fleet  for 
those  airplanes  in  commercial 
commuter  service  is  approximately  20 
to  40  landings  per  week  with 
approximately  3  landings  per  1  hour  TIS 
per  week.  Based  on  these  figures. 
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operators  of  commuter-class  airplanes 
involved  in  commercial  operation  will 
have  to  accomplish  the  modification 
within  approximately  3  to  5  calendar 
months  after  the  AD  becomes  effective. 
For  private  owners,  who  typically 
operate  their  airplanes  between  100  to 
200  landings  per  year,  this  will  allow  12 
to  25  years  before  the  modification  will 
be  mandatory. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regtilatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sabfects  is  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adopdan  at  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(gl,  40113,  44701. 
§39.13    [Amendwq 

2.  Section  39.13  is  amended  by 
removing  airworthiness  direcdve  (AD) 


75-24-07  Rl,  Amendment  39-4571  and 
by  adding  a  npw  AD  to  read  as  follows: 

97-14-01    Pilatus  Britten-Norman,  Ltd.: 

Amendment  39-10058;  Docket  No.  96- 

c:e-24-ad. 

Applicability:  BN-2A  and  BN-2A  Mk  111 
Series  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
reptaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it 

Compliance:  Required  as  indicated  after 
the  effective  date  of  this  AD,  unless  already 
accomplished. 

To  prevent  failure  of  the  left-hand  (LH) 
rudder  bar  assembly,  which,  if  not  detected 
and  corrected,  could  result  in  loss  of  control 
of  the  airplane  during  landing  operations, 
accomplish  the  following: 

(a)  Within  the  next  500  landings  ai^er  the 
effective  date  of  this  AD,  inspect  the  LH 
rudder  bar  unit  for  cracks  (using  a  dye 
penetrant  method),  and  measure  the 
thickness/gauge  of  the  LH  sUder  tube  in 
accordance  with  paragraph  1  of  the  ACTION 
Inspection  section  of  Pilatus  Britten-Norman 
(PBN)  Service  Bulletin  (SB)  No.  BN-2/ 

SB. Ill,  Issue  1.  dated  October  25,  1977,  and 
paragraphs  1  through  3  in  the  ACTION 
section  of  PBN^SB  No.  BN-2/SB.56,  Issue  2, 
dated  February  13.  1978. 

Nate  2:  For  operators  who  have  not  kept 
records  of  the  landings  of  the  airplane,  use 
3  landings  per  1  hour  trme-in-service  (TIS). 

(b)  If  no  cracks  are  visible,  accomplish  the 
following  in  accordance  with  paragraph  3a. 
and  3b.  of  the  ACTION  Inspection  section  of 
PBN  SB  No.  BN-2/SB.111,  dated  October  25, 
1977: 

(1)  For  airplama  that  have  slider  tubes 
with  17  gauge  metal  (.056-inch  thick). 

(i)  Continue  to  inspect  the  LH  rudder  bar 
assembly  for  cracks  every  500  landings  and, 

(ii)  Upon  the  total  accumulation  of  5,000 
landings  or  within  the  next  500  landings  after 
the  effective  date  of  this  AD,  whichever 
occurs  later,  accomplish  Modification  NB/M/ 
948  by  installing  a  new,  strengthened  slider 
tube  unit,  part  number  (P/N)  NB-45-A1- 
2975  in  accordance  with  the  ACTION 
Rectification  section  of  PBN  SB  No.  BN-2/ 
SB. 111.  dated  October  25.  1977. 

(2)  For  airplanes  that  have  slider  tubes 
with  20  gauge  metal  (.036- inch  thick), 

(i)  Continue  to  inspect  the  LH  rudder  bar 
assembly  for  cracks  every  250  landings  and, 

(ii)  Upon  the  total  acctunulation  of  2,500 
landings  or  within  the  next  500  landings  after 
the  effective  date  of  this  AD,  whichever 
occius  later,  accomplish  Modification  NB/M/ 


948  by  installing  a  new,  strengthened  slider 
tube  unit,  P/N  NB-45-A1-2975  in 
accordance  with  the  ACTION  Rectification 
section  of  PBN  SB  No.  BN-2/SB.111.  dated 
October  25, 1977. 

(c)  If  cracks  are  visible  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  accomplish  Modification  NB/ 
M/948  in  accordance  with  the  ACTION 
Rectification  section  of  PBN  SB  No.  BN-2/ 
SB.lll,  dated  October  25, 1977. 

(d)  Accomplishing  Modification  NB/M/948 
using  P/N  NB-45-A1-2975  at  any  time  prior 
to  the  required  number  of  accumulated 
landings  in  paragraphs  (b)(l)(ii)  and  (b)(2)(ii) 
of  this  AD  is  a  terminating  action  for  the 
repetitive  inspections  required  by  this  AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repteUtive 
compliance  times  that  providesan  equivalent 
level  of  safety  may  be  approved  by  the 
Manager,  Small  Airplane  Directorate,  Aircraft 
CerUfication  Service,  FAA,  1201  Walnut, 
suite  900,  Kansas  City,  Missouri  64106.  The 
request  shall  be  forwarded  through  an. 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  altenrative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(g)  The  inspections  and  modifications 
required  by  this  AD  shall  be  done  in 
accordance  with  Pilatus  Britten -Norman 
Service  BulleUnNo.  BN-2/SB.111,  Issue  1, 
dated  October  25, 1977,  or  Pilatus  Britten- 
Norman  Service  Bulletin  No.  BN-2/SB.56, 
Issue  2,  dated  February  13, 1978,  whichever 
is  applicable.  This  incorporation  by  reference 
was  approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  p>art  51.  Copies  may  be  obtained 
from  Pilatus  Britten- Norman  Ltd.,  Bembridge, 
Isle  of  Wight,  United  Kingdom  P035  5FR. 
Copies  may  be  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558,  601  E.  12th  SUeet.  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street.  NW.,  suite 
700,  Washington.  DC. 

(h)  This  amendment  supersedes  AO  75- 
24-07  Rl,  Amendment  39-4571. 

(i)  This  amendment  (39-10058)  becomes 
effiective  on  August  18, 1997. 

Issued  in  Kansas  City.  Missouri,  on  August 
18,  1997. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 

Certification  Service. 

IFR  Doc.  97-17098  Filed  7-1-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Intemal  Revenue  Service 

26  CFR  Part  1 

rTD8722] 

RIN  1545-AV33 

Guidance  Regarding  Claims  for  Certain 
Income  Tax  Convention  Benefits 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Temporary  regulations. 

SUMMARY:  This  document  contains 
temporary  regulations  relating  to 
eligibility  for  benefits  under  income  tax 
treaties  for  payments  to  entities.  The 
regulations  set  forth  rules  for 
determining  whether  U.S.  source 
payments  made  to  entities,  including 
entities  that  are  fiscally  transparent  in 
the  United  States  and/ or  the  applicable 
treaty  jurisdiction,  are  eligible  for  treaty- 
reduced  tax  rates.  The  regulations  affect 
the  determination  of  tax  treaty  benefits 
with  respect  to  U.S.  source  income  of 
foreign  persons.  The  text  of  these 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register. 

DATES:  These  regulations  are  effective 
July  2,  1997. 

These  regulations  apply  to  amoimts 
paid  on  or  after  January  1,  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Karzon,  (202)  622-3860  (not  a 
toll-free  number). 

SURPLEMENTARY  INFORMATION: 

BackgrviuMi 

This  document  contains  temporary 
regulations  relating  to  the  Income  Tax 
Regulations  (CFR  part  1)  under  sectioH 
894  of  the  Intemal  Revenue  Code      v 
(Code). 

ExplanatiaB  of  PravisisBS 

These  regulations  prescribe  rules  for 
determining  whether  U.S.  source 
income  paid  to  an  entity  is  eligible  for 
a  reduced  rate  of  U.S.  tax  under  an 
income  tax  treaty.  The  regulations  are 
designed  principally  to  clarify  the 
availability  of  treaty-reduced  tax  rates 
for  a  payment  of  U.S.  source  income  to 
an  entity  that  is  treated  as  fiscally 
transparent,  including  a  hybrid  entity 
(i.e.,  an  entity  that  is  treated  as  fiscally 
transparent  in  either  (but  not  both)  the 
United  States  or  the  jurisdiction  of 
residence  of  the  person  that  seeks  to 
claim  treaty  benefits). 


The  regulations  address  only  the 
treatment  of  U.S.  source  income  that  is 
not  effectively  connected  with  the 
conduct  of  a  U.S.  trade  or  business. 
Treasury  and  the  IRS  may  issue 
additional  regulations  addressing  the 
availability  of  other  tax  treaty  benefits, 
such  as  the  application  of  business 
profits  provisions,  with  respect  to 
income  of  fiscally  transparent  entities. 

Under  the  regulations,  payments  of 
U.S.  source  income  to  an  entity  that  is 
treated  as  fiscally  transparent  for  U.S. 
federal  income  tax  purposes  are  eligible 
for  reduced  tax  rates  under  a  tax  treaty 
between  the  United  States  and  another 
jurisdiction  (the  applicable  treaty 
jurisdiction)  if  the  entity  itself  is  a 
resident  of  the  applicable  treaty 
jurisdiction,  or  if,  and  only  to  the  extent 
that,  the  interest  holders  of  the  entity 
are  residents  of  the  applicable  treaty 
jurisdiction  and  the  entity  is  treated  as 
fiscally  transparent  for  purposes  of  the 
tax  laws  of  such  jurisdiction. 

Accordingly,  payments  of  U.S.  source 
income  to  an  entity  that  is  treated  as 
fiscally  transparent  for  U.S.  federal 
income  tax  purposes  but  as  non-fiscally 
transparent  for  purposes  of  the  tax  laws 
of  the  applicable  treaty  jurisdiction  are 
not  eligible  for  a  treaty-reduced  tax  rate 
under  the  relevant  treaty  unless  the 
entity  itself  is  a  resident  of  the 
applicable  treaty  jurisdiction. 
Conversely,  under  the  regulations,  a 
payment  of  U.S.  source  income  to  an 
entity  that  is  treated  as  non-fiscally 
transparent  for  U.S.  federal  income  tax 
purposes  (other  than  a  domestic 
corporation)  is  eligible  for  a  reduced  tax 
rarte  under  the  relevant  treaty  if  the 
entity  itself  is  a  resident  of  the 
applicable  treaty  jurisdiction  or  if,  and 
only  to  the  extent  that,  interest  holders 
of  the  entity  are  residents  of  the 
applicable  treaty  jurisdiction  and  the 
entity  is  treated  as  fiscally  transparent 
for  purposes  of  the  tax  laws  of  such 
jurisdiction. 

Under  these  temporary  regulations,  an 
entity  is  treated  as  fiscally  transparent 
by  a  jurisdiction  only  if  the  jurisdiction 
requires  interest  holders  in  Qie  entity  to 
take  into  account  separately  their 
respective  shares  of  the  various  items  of 
income  of  the  entity  on  a  current  basis 
and  to  determine  the  character  of  such 
items  as  if  such  items  were  realized 
directly  from  the  source  from  which 
realized  by  the  entity  (for  purposes  of 
the  tax  laws  of  the  jurisdiction). 
Accordingly,  entities  treated  as  fiscally 
transparent  by  a  jurisdiction  are  entities 
subject  in  that  jurisdiction  to  rules 
analogous  to  the  U.S.  rules  applicable  to 
entities  that  are  treated  as  partnerships 
for  U.S.  federal  income  tax  purposes. 


These  regulations  are  consistent  with 
U.S.  tax  treaty  obligations  and  basic  tax 
treaty  principles.  The  regulations  as 
applied  to  hybrid  entities  are  based  on 
the  principles  discussed  below. 
Treasury  and  the  Service  will  continue 
to  coordinate  these  issues  with  U.S.  lax 
treaty  partners  in  order  to  resolve  any 
difficulty  arising  from  the  application  of 
the  principles  set  forth  in  these 
regulations. 

Problems  Arising  From  Dual 
Classification 

The  United  States  generally  applies 
its  tax  rules  to  determine  the 
classification  of  both  domestic  and 
foreign  entities.  When  U.S.  and  foreign 
laws  differ  on  classification  principles, 
a  hybrid  entity  may  result.  If  income  is 
paid  to  a  hybrid  entity,  the  entity-  may 
be  considered  as  deriving  the  income 
under  U.S.  tax  principles  (e.g.,  as  an 
association  taxable  as  a  corporation 
under  U.S.  tax  principles),  but  its 
interest  holders,  rather  than  the  entity, 
may  be  considered  to  derive  the  income 
under  foreign  tax  principles  (e.g.,  as  an 
entity  equivalent  to  a  U.S.  partnership) 
This  dual  classification  may  give  rise  to 
inappropriate  and  unintended  results 
under  tax  treaties,  such  as  double 
exemptions  or  double  taxation,  unless 
the  tax  treaties  are  interpreted  so  as  to 
take  into  account  the  confiict  of  laws. 

To  avoid  inappropriate  and 
unintended  tax  treaty  results  with 
respect  to  payments  to  hybrid  entities, 
these  regulations  rely  on  the  basic 
principle  that  income  tax  treaties  are 
designed  to  relieve  double  taxation  or 
excessive  taxation.  This  objective  is 
generally  achieved  with  provisions  in 
treaties  that  limit  the  tax  that  a  country 
may  impose  on  income  arising  from 
sources  within  its  borders  to  the  extent 
that  the  income  is  derived  by  a  resident 
of  a  jurisdiction  with  which  the  source 
coimtry  has  an  income  tax  treaty  in 
effect  (an  applicable  treaty  jurisdiction). 
However,  the  agreement  by  the  source 
country  to  cede  part  or  all  of  its  taxation 
rights  to  the  treaty  partner  is  predicated 
on  a  mutual  understanding  that  the 
treaty  partner  is  asserting  tax 
jiu-isdiction  over  the  income.  Stated 
simply,  tax  treaties  contemplate  that 
income  relieved  from  taxation  in  the 
source  country  will  be  subject  to  tax  in 
the  treaty  country.  This  principle  is 
central  to  the  interpretation  of  treaty 
provisions  in  determining  the  extent  to 
which  payments  received  by  a  hybrid 
entity  are  eligible  for  benefits  under  tax 
treaties.  Some  treaties  have  specific 
rules  reflecting  this  principle  that  are 
helpfid  in  deciding  how  the  treaties 
should  be  applied  in  such  cases. 
However,  the  lack  of  specific  rules  in  a 
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treaty  does  not  suggest  that  this 
principle  does  not  apply  under  that 
treaty. 

In  order  to  implement  this  principle, 
virtually  all  U.S.  income  tax  treaties 
limit  the  eligibility  for  treaty  benefits  on 
the  condition  that  the  person  deriving 
the  income  must  be  a  resident  of  the 
applicable  treaty  country.  Typical  of 
this  condition,  for  example,  is  Article  12 
of  the  U.S. -German  treaty,  which 
provides  that  "Royalties  derived  and 
beneficially  owned  by  a  resident  of  a 
Contracting  State  shall  be  taxable  only 
in  that  State."  Sometimes,  the  term  paid 
to  is  used  instead  of  the  term  derived  by. 
However,  those  terms  are  used 
interchangeably  and  a  different  choice 
of  words  does  not  indicate  that  a 
different  result  is  intended.  Generally,  a 
resident  is  defined  as  a  person  who  is 
liable  to  tax  in  the  treaty  country  as  a 
resident  of  that  country.  See,  for 
example.  Article  4.1  of  the  U.S.-German 
tax  convention,  which  provides  that 
"the  term  'resident  of  a  Contracting 
State'  means  any  person  who,  under  the 
laws  of  that  State,  is  liable  to  tax  therein 
by  reason  of  his  domicile,  residence, 
place  of  management,  place  of 
incorporation,  or  any  other  criterion  of 
a  similar  nature  *   *   *." 

Limiting  eligibility  for  treaty  benefits 
to  residents  provides  assurance  to  the 
source  country  that,  when  it  limits  its 
taxation  rights  on  income  arising  from 
within  its  borders,  it  does  so  with  the 
expectation  that  the  income  derived  by 
a  resident  of  the  treaty  country  is  subject 
to  tax  in  tbe  residence  country. 

Application  of  Principle  to  Hybrid 
Entities  Generally 

Based  on  the  typical  residence 
provisions  of  U.S.  tax  treaties,  if  income 
is  paid  to  an  entity  that  is  treated  as 
fiscally  transparent  in  the  treaty  country 
in  which  it  is  organized,  the  entity  itself 
is  not  eligible  for  benefits  under  the 
applicable  treaty  because  it  is  not  a 
resident  of  the  treaty  country  (i.e.,  by 
virtue  of  not  being  liable  to  tax  in  that 
country).  Whether  the  entity  is  a 
resident  of  the  treaty  country  is 
determined  under  the  laws  of  that 
country  and  not  under  the  laws  of  the 
source  country.  This  observation  is 
important  if  the  entity  is  a  hybrid  (i.e., 
an  entity  that  is  treated  as  fiscally 
transparent  in  one  jurisdiction  and 
treated  as  non-fiscally  transparent  in 
another  jurisdiction).  If  the  entity, 
treated  as  fiscally  transparent  in  the 
treaty  country,  is  treated  as  a  taxable 
entity  in  the  source  country,  the  entity 
is  considered  by  the  source  country  as 
being  liable  to  tax.  However,  this 
determination  under  the  source  country 
tax  laws  does  not  render  the  entity  a 


resident  of  the  treaty  country.  In  order 
for  the  entity  to  be  a  resident  of  the 
treaty  countiy,  it  must  be  liable  to  tax 
in  that  country,  as  determined  under  the 
laws  of  that  country. 

Where  the  entity  is  not  eligible  for 
treaty  benefits  (for  lack  of  residence  in 
the  treaty  country),  there  is  a  question 
as  to  whether  the  owners  of  the  entity 
may  be  eligible  for  benefits  under  an 
applicable  income  tax  treaty.  As  stated 
above,  the  guiding  principle  is  that 
income  is  eligible  for  a  rate  reduction  or 
an  exemption  in  the  source  countiy  if 
"derived  by"  or  "paid  to"  a  resident  of 
that  country.  Where  the  entity  is  treated 
as  fiscally  transparent,  the  question  is 
whether  the  income  can  be  considered 
"derived  by"  or  "paid  to"  the  owner  of 
the  entity. 

If  the  entity  is  treated  as  fiscally 
transparent  by  all  tax  jurisdictions 
involved  (i.e.,  the  source  country,  the 
country  where  the  entity  is  organized, 
and  the  coimtry  where  the  owners  are 
resident),  it  is  well  established  under 
U.S.  income  tax  treaties  that  the  entity 
is  ignored  and  a  look-through  approach 
is  intended,  with  the  result  that  the 
entity's  owners  are  treated  as  the 
persons  who  derive  the  income.  This 
result  is  consistent  with  the  general 
principle  that  eligibility  for  treaty 
benefits  is  conditioned  upon  the  income 
being  subject  to  tax  in  the  treaty  country 
as  the  income  of  a  resident  of  that 
country.  In  fact,  some  treaties  clarify 
this  point.  For  example.  Article  4.1(b)  of 
the  U.S.-German  income  tax  convention 
provides,  like  several  other  U.S.  tax 
conventions,  that  "in  the  case  of  income 
derived  or  paid  by  a  partnership,  estate, 
or  trust,  this  term  [resident]  applies  only 
to  the  extent  that  the  income  derived  by 
such  partnership,  estate,  or  trust  is 
subject  to  tax  in  that  State  [the  State 
other  than  the  source  State]  as  the 
income  of  a  resident,  either  in  its  hands 
or  in  the  hands  of  its  partners  or 
beneficiaries."  Further,  even  where  no 
provisions  are  included,  the  Technical 
Explanation  sometimes  explains  that  the 
look-through  rule  applies  without  the 
need  for  a  specific  provision.  See  the 
U.S.  Treasury  Department's  Technical 
Explanation  of  U.S.-)apan  Income  Tax 
Convention  signed  March  8,  1971, 
Article  3  (Fiscal  Domicile). 

Application  of  Principle  to  Reverse 
Hybrid  Entity 

If  an  entity  is  a  "reverse"  hybrid 
entity,  meaning  that  it  is  treated  as  a 
taxable  entity  under  the  tax  laws  of  the 
source  country  but  as  a  fiscally 
transparent  entity  in  the  applicable 
treaty  country,  a  conflict  arises  because, 
under  the  source  country's  tax  laws,  the 
entity's  owners  are  not  treated  as 


deriving  the  income.  Yet,  under  the  tax 
laws  of  the  jurisdiction  where  the 
entity's  owners  are  resident,  the  owners 
are  treated  as  deriving  the  income  paid 
to  the  entity.  Thus,  the  question  is 
whether  the  source  country's  laws  or  the 
laws  of  each  owner's  jurisdiction  of 
residence  should  govern  the 
determination  of  who  is  the  person 
deriving  the  income  for  tax  treaty 
purposes.  Making  that  determination 
under  the  tax  laws  of  the  applicable 
treaty  jurisdiction  where  the  owners  are 
resident  leads  to  results  consistent  with 
the  principle  discussed  earlier  that  the 
source  country  cedes  its  tax  jurisdiction 
to  the  treaty  partner  based  on  the 
understanding  that  the  treaty  partner 
asserts  tax  jurisdiction  over  the  income 
by  insuring  that  it  is  taxable  in  the 
hands  of  a  resident.  In  this  case,  the 
entity's  owners  are  resident  in  a  treaty 
country  that  treats  them  as  liable  to  tax 
on  the  items  of  income  paid  to  the 
entity.  On  the  other  hand,  applying  the 
tax  laws  of  the  source  country  would 
lead  to  results  inconsistent  with  that 
principle.  In  other  words,  tax  benefits 
would  be  denied  under  the  applicable 
treaty  (because,  under  the  source 
country's  tax  laws,  the  entity's  owners 
are  not  treated  as  deriving  the  income 
paid  to  the  entity),  even  though  the 
income  arising  in  the  source  coiuitry  is 
subject  to  tax  in  the  hands  of  persons 
who  are  resident  in,  the  applicable  treaty 
jurisdiction. 

Application  of  Principle  to  Regular 
Hybrid  Entity 

The  same  principle  applies  to  a 
"regular"  hybrid  entity,  i.e.,  an  entity 
that  is  treated  as  fiscally  transparent  in 
the  source  country  and  as  a  non-fiscally 
transparent  entity  in  the  applicable 
treaty  jurisdiction.  If  the  entity  is 
organized  in  a  treaty  jurisdiction,  the 
applicable  treaty  with  that  country 
generally  would  treat  the  entity  as  a 
resident.  Therefore,  under  that  treaty, 
the  entity  should  be  eligible  for  treaty 
benefits  as  an  entity  deriving  the  income 
as  a  resident  of  the  treaty  jurisdiction. 
On  the  other  hand,  the  entity's  owners 
who  are  resident  in  that  jurisdiction  (or 
in  any  other  jurisdiction  that  treats  the 
entity  as  non-fiscally  transparent) 
should  not  be  eligible  for  treaty  benefits 
imder  that  treaty  (or  a  treaty  with  the 
country  where  they  are  resident  that 
treats  the  entity  as  non-fiscally 
transparent).  This  result  should  occur 
irrespective  of  the  fact  that  the  source 
country  considers  that  the  taxpayers 
with  respect  to  the  income  are  the 
entity's  owners  and  not  the  entity  (by 
virtue  of  treating  the  entity  as  fiscally 
transparent  under  its  own  tax  laws). 
Again,  applying  the  laws  of  the 
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applicable  treaty  jurisdiction  to 
determine  whether  the  entity  or  its 
owners  are  deriving  the  income  as 
residents  of  that  country  leads  to  results 
consistent  with  the  basic  principle  that 
the  source  country  cedes  its  tax 
jurisdiction  over  income  to  the  extent 
the  income  is  subject  to  tax  in  the  hands 
of  a  resident  of  the  applicable  treaty 
country. 

Applying  the  tax  laws  of  the  source 
country  to  determine  the  person 
deriving  the  income  for  treaty  purposes 
would  not  only  be  inconsistent  with  the 
basic  principle  that  income  should  be 
treated  as  derived  by  the  person  in  the 
treaty  country  who  is  liable  to  tax  on 
that  income,  it  also  potentially  leads  to 
tax  avoidance  under  tax  conventions, 
including  an  inappropriate  double 
exemption.  For  example,  if  the  entity 
does  not  fall  within  the  taxing 
jurisdiction  of  the  applicable  treaty 
jiuisdiction  (e.g.,  because  the  entity  is 
organized  in  a  third  country  or  as  a 
fiscally  transparent  entity  in  the  source 
country),  the  income  could  be  eligible 
for  a  treaty-reduced  tax  rate  in  the 
source  country  and  yet  not  be  subject  to 
tax  in  the  jurisdiction  where  the  owners 
are  resident. 

In  such  a  case,  the  owners  may 
eventually  be  taxed  on  the  income  when 
the  entity  makes  a  distribution  of  the 
income  derived  fitim  the  source 
country.  The  Treasury  and  IRS  believe 
that  the  potential  for  later  taxation 
should  not  affect  the  results  under  the 
treaty  for  two  reasons:  First,  the 
interposition  of  a  hybrid  entity  between 
the  income  and  the  owner  of  the  entity 
allows  the  taxation  event  in  the  treaty 
jiuisdiction  to  be  deferred,  perhaps 
indefinitely;  second,  the  income,  when 
distributed  or  deemed  distributed  (for 
example,  pursuant  to  anti-deferral  rules 
of  the  treaty  jurisdiction),  may  be 
transformed.  In  other  words,  the  income 
derived  by  the  partner  will  be  treated  in 
the  partner's  residence  country  as  a 
distribution  (or  deemed  distribution)  of 
profits  from  the  entity  and  not  as  the 
type  of  income  derived  by  the  entity 
from  the  source  country.  This  disparity 
in  treatment  may  lead  to  a  double 
exemption  if,  for  example,  the  dividend 
distribution  is  exempt  from  tax  in  the 
country  where  the  entity's  owners 
reside  due  to  double  tax  relief  or  a 
corporate  integration  regime  that  grants 
preferential  tax  treatment  to  corporate 
distributions.  Interpreting  conventions 
in  a  way  that  allows  such  a  double 
exemption  woidd  not  be  consistent  with 
the  primary  goal  of  treaties  to  relieve 
double  or  excessive  taxation.  This  is 
especially  true  where,  as  is  the  case 
here,  an  alternative  interpretation  exists 


that  would  produce  results  consistent 
with  basic  tax  convention  principles. 

Certain  taxpayers  have  expressed  the 
view  that  this  analysis  of  the  treatment 
of  payments  to  hybrid  entities  under  tax 
treaties  is  inconsistent  with  the 
treatment  of  so-called  hybrid  securities 
that  are  treated  differently  under  the  tax 
laws  of  the  source  country  and  the 
relevant  treaty  jurisdiction  (e.g.,  an 
instrument  that  is  treated  as  a  debt 
instrument  in  the  source  country  but  as 
an  equity  interest  in  the  relevant  treaty 
jurisdiction).  In  certain  cases,  the  use  of 
hybrid  securities  can  lead  to  double 
exemptions,  analogous  to  the  double 
exemptions  possible  with  respect  to 
"regular"  hybrid  entities,  based  on  the 
availability  of  an  exemption  from  tax  in 
the  relevant  treaty  jurisdiction.  Treasury 
and  the  IRS  recognize  that  hybrid 
securities  can  produce  inappropriate 
and  unintended  results  under  income 
tax  treaties.  Although  the  residence 
concept  of  tax  treaties,  which 
incorporates  the  basic  "subject  to  tax" 
principle,  generally  is  satisfied  with 
respect  to  payments  on  a  hybrid  security 
for  the  reasons  discussed  above. 
Treasury  and  the  IRS  are  considering 
whether  inappropriate  and  unintended 
tax  treaty  consequences,  including  both 
double  exemptions  and  double  taxation, 
can  arise  with  respect  to  hybrid 
securities  and,  if  so,  what  alternative 
avenues  exist  for  addressing  them. 

The  hybrid  entity  analysis  applies 
regardless  of  where  the  entity  is 
organized  and  where  the  owners  are 
resident.  One  example  involves  em 
entity  organized  in  one  country  and 
owned  by  persons  residing  in  a  third 
country.  If  the  third  country  and  the 
source  country  treat  the  entity  as  fiscally 
transparent,  both  the  source  country  and 
the  third  country  can  ignore  the  entity 
for  purposes  of  granting  treaty  benefits 
under  the  third  country's  convention 
with  the  source  countiy.  In  such  a  case, 
the  entity's  owners  resident  in  the  third 
country  are  treated  as  deriving  the 
income  received  by  the  entity,  under 
both  the  source  country  tax  laws  and  the 
tax  laws  of  the  third  country.  In  a  three- 
country  situation,  there  may  also  be 
simultaneous  application  of  two  treaties 
to  the  same  flow  of  income:  the  treaty 
with  the  country  where  the  entity  is 
organized,  and  the  treaty  with  the 
country  where  the  entity's  owners  are 
resident. 

The  analysis  applicable  to  fiscally 
transparent  entities  does  not  depend  on 
whether  the  entity  has  multiple  owners 
or  a  single  owner.  Accordingly,  the 
analysis  applies  to  a  wholly-owned 
entity  that  is  disregarded  for  federal  tax 
purposes  as  an  entity  separate  from  its 
owner. 


Application  of  Principle  to  Entity 
Organized  in  Source  Country 

The  same  analysis  generally  applies  to 
entities  organized  in  the  source  country. 
If  both  the  source  country  and  the  treaty 
jurisdiction  where  the  entity's  owners 
are  resident  treat  the  entity  as  fiscally 
transparent,  then  the  entity  is  ignored 
and  the  eligibility  for  treaty  benefits  is 
tested  at  the  owners'  level.  If  the  entity, 
however,  is  treated  as  non-fiscally 
transparent  in  the  treaty  jurisdiction, 
then  the  income  is  not  treated  by  the 
treaty  jurisdiction  as  being  derived  by 
the  owners.  Therefore,  the  owners  are 
not  eligible  for  benefits  under  the  treaty 
since  they  are  not  deriving  the  income 
for  purposes  of  the  applicable  treaty. 

Taxpayers  may  argue  that  treaty 
benefits  should  be  allowed  to  the 
owners  residing  in  the  treaty  country 
because,  viewed  from  the  source 
countiy 's  point  of  view,  the  owners  are 
deriving  the  income  from  the  source 
country  and  are  resident  in  the  treaty 
country.  While  the  provisions  in  current 
treaties  do  not  explicitly  provide  for  this 
situation,  the  situation  raises  exacUy  the 
same  issues  as  in  the  cases  discussed 
above.  For  this  purpose,  it  is  immaterial 
that  the  entity  is  organized  in  the 
country  of  the  owner,  in  a  third  country, 
or  in  the  source  country. 

The  analysis  does  not  apply,  however, 
if  the  entity  is  a  reverse  hybrid 
organized  in  the  United  States  because, 
in  such  a  case,  the  United  Stales  treats 
the  entity  as  a  corporate  entity,  liable  to 
tax  in  the  United  States  at  the  entity 
level.  The  right  of  the  United  States  to 
tax  a  domestic  corporation  is 
established  under  the  "savings  clause" 
of  all  U.S.  tax  treaties  which  preserves 
the  right  of  the  United  States  to  tax  its 
residents  and  citizens  under  its 
domestic  law.  Distributions  from  a 
domestic  corporation  that  is  a  reverse 
hybrid  are  also  subject  to  U.S.  tax  in  the 
hands  of  the  foreign  owners  who  are 
treated  as  shareholders  for  U.S.  tax 
purposes. 

Beneficial  Ownership 

The  principles  relied  upon  in  these 
temporary  regulations  are  consistent 
with  the  proposed  withholding  tax 
regulations  issued  under  §§  1.1441- 
l(c)(6)(ii)(B)  and  1.1441-6(b)[4) 
regarding  claims  of  treaty-reduced 
withholding  rates  for  U.S.  source 
payments  through  foreign  entities.  The 
temporary  regulations,  however,  do  not 
utilize  the  same  terminology  as  the 
proposed  withholding  tax  regulations. 

The  proposed  withholding  tax 
regulations  condition  eligibility  for 
treaty-based  withholding  rates  for 
payments  to  an  entity  on  a 
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determination  of  "beneficial  owner" 
status  for  the  entity  or  the  interest 
holders  of  the  entity  pursuant  to  the 
laws  of  the  applicable  treaty 
jurisdiction.  Accordingly,  under  the 
proposed  withholding  tax  regulations, 
the  term  beneficial  owner  functions  as  a 
surrogate  for  the  principle  that  a  person 
is  eligible  for  tax  treaty  benefits  with 
respect  to  a  payment  received  by  an 
entity  only  if  the  f)erson  is  a  resident 
with  respect  to  such  payment. 

The  term  beneficial  owner  as  used  in 
the  proposed  withholding  tax 
regulations  may  be  confusing  l)ecause 
this  term  has  other  meaning  in  the  tax 
treaty  context.  Accordingly,  the 
temporary  regulations  do  not  utilize  the 
term  beneficial  owner  in  the  same 
maimer  as  the  proposed  withholding 
regulations.  Rather,  they  condition 
eligibility  for  treaty-reduced  tax  rates  for 
income  paid  to  an  entity  on  a 
determination  that  the  income  is 
"treated  as  derived  by  a  resident"  of  the 
applicable  treaty  jurisdiction.  Like  the 
determination  of  beneficial  owner  status 
required  in  the  proposed  withholding 
tax  regulations,  the  determination  of 
whether  a  payment  to  an  entity  is 
"treated  as  derived  by  a  resident"  is 
determined  under  the  principles  in 
effect  under  the  laws  of  the  applicable 
treaty  jurisdiction.  Treasury  and  the 
Service  intend  to  conform  the  final 
withholding  tax  regulations  to  the 
temporary  regulations. 

Tne  temporary  regulations  reflect  the 
{act  that  the  concept  of  beneficial 
ownership  is  an  important  separate 
condition  for  claiming  tax  treaty 
benefits.  In  order  to  address  difficulties 
where  the  recipient  acts  as  a  "nominee" 
or  "conduit"  for  another  person  or  in 
other  situations  involving  a  disconnect 
between  legal  and  economic  ownership. 
most  income  tax  treaties  require  that  the 
resident  be  a  beneficial  ovmer  of  the 
income.  This  requirement  is  entirely 
separate  from  the  beneficial  ownership 
requirement  with  respect  to  U.S.  source 
payments  to  foreign  entities  reflected  in 
the  proposed  witUiolding  tax 
regulations  and  the  residence 
requirement  with  respect  to  U.S.  source 
payments  to  all  entities  reflected  in 
these  temporary  regulations.  As  used  in 
tax  treaties,  the  term  beneficial  owner  is 
meant  to  address  "conduit",  "nominee" 
and  comparable  situations  in  which  the 
person  receives  the  payment  in  form 
(and  may  even  be  taxed  on  that  income 
in  the  jurisdiction  in  which  it  resides), 
but  is  nevertheless  not  treated  as 
beneficially  owning  the  income  for 
purposes  of  a  particular  treaty  because, 
under  the  beneficial  owner  rules  of  the 
source  country,  the  income  is  deemed  to 
belong  to  another  person  who  is 


determined  to  have  a  stronger  economic 
nexus  to  the  income.  See,  for  example, 
section  7701(1)  and  §§  1.7701  (l>-l(b) 
and  1.881-3.  Thus,  the  temporary 
regulations  utilize  the  term  beneficial 
owner  in  a  maimer  consistent  with  the 
treaty  approach. 

Mutual  AgFeement 

Treasury  and  IRS  intend  that  the 
principles  of  the  regulations  should  be 
applied  in  a  reciprocal  manner  by  U.S. 
tax  treaty  partners.  For  this  reason,  the 
regulations  include  a  special  rule  that 
provides  that,  irrespective  of  any 
contrary  rules  in  the  reguladons.  a 
reduced  rate  under  a  tax  treaty  for  a 
payment  of  U.S.  source  income  will  not 
be  available  to  the  extent  that  the 
applicable  treaty  partner  does  not  grant 
a  reduced  rate  under  the  tax  treaty  to  a 
U.S.  resident  in  similar  circumstances, 
as  evidenced  by  a  mutual  agreement 
between  the  relevant  competent 
authorities  or  a  public  notice  of  the 
treaty  partner.  Denial  of  benefits  under 
this  provision  would  be  effective  on  a 
prospective  basis  only. 

EfEectiTe  Date 

The  temporary  regulations  apply  on  a 
prospective  basis  ordy  to  amounts  paid 
on  or  after  January  1.  1998.  Withholding 
agents  should  consider  the  effiect  of 
these  regulations  on  their  withholding 
obligations,  including  the  need  to  obtain 
a  new  withholding  certificate  to  confirm 
claims  of  treaty  benefits  for  payments 
made  on  or  after  the  effective  date. 
Treasury  and  the  IRS  recognize  that  the 
applicable  principles  for  determining 
eligibility  of  reduced  treaty  rates  for 
income  paid  to  hybrid  entities  may  have 
been  uncertain  in  the  past.  Accordingly. 
the  IRS  does  not  intend  to  challenge  any 
claim  of  treaty  benefits  for  payments  to 
hybrid  entities  made  before  the  effective 
date  of  these  regulations  on  the  basis 
that  the  claim  was  based  on  principles 
inconsistent  with  those  upon  which 
these  regulations  are  iMsed. 

Special  AnaJyeet 

It  has  been  determined  that  these 
temporary  regulations  are  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  has  also 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Because  of 
rapidly  increasing  use  of  hybrid  entities 


for  cross-border  transactions,  immediate 
guidance  is  needed  on  rules  for 
determining  whether  U.S.  source 
payments  made  to  entities,  including 
entities  that  are  fiscally  transparent  in 
the  United  States  and/or  the  applicable 
treaty  jurisdiction,  are  eligible  for  treaty- 
reduced  tax  rates.  Therefore,  good  cause 
is  found  to  dispense  with  the  notice 
requirement  of  section  553(b)  of  the 
Administrative  Procedure  Act.  Pursuant 
to  section  7805(f)  of  the  Internal 
Revenue  Code,  these  regulations  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

List  of  Subiects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
RegulaticHis 

Accordingly.  26  CFR  part  1  is 
amended  as  follows: 

PART  1-INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

A^horitj:  26  U.S.C.  7805  *   *   * 

Pur.  2.  §  1.894-lT  is  added  to  read  as 
follows: 


fU 


IT 


(a)  through  (c)  (Reserved].  For  further 
guidance,  see  §  1.894-1  (a)  through  (c). 

(d)  Determination  of  tax  on  income 
paid  to  entities — (1)  In  general.  The  tax 
imposed  by  sections  9^71(a).  B81(a). 
1461.  and  4948(a)  on  a  payment 
received  by  an  entity  organized  in  any 
country  (including  the  United  States) 
shall  be  eligible  for  reduction  under  the 
terms  of  an  income  tax  treaty  to  which 
the  United  States  is  a  party  if  such 
payment  is  treated  as  derived  by  a 
resident  of  an  applicable  treaty 
jurisdiction,  such  resident  is  a  beneficial 
owner  of  the  payment,  and  all  other 
applicable  requirements  for  benefits 
under  the  treaty  are  satisfied.  A 
payment  received  by  an  entity  is  treated 
as  derived  by  a  resident  of  an  applicable 
treaty  jurisdiction  only  to  the  extent  the 
payment  is  subject  to  tax  in  the  hands 
of  a  resident  of  such  jurisdiction.  For 
this  purpose,  a  paymeht  received  by  an 
enti^  that  is  treated  as  fiscally 
transparent  by  the  applicable  treaty 
jurisdiction  shall  be  considered  a 
payment  subject  to  tax  in  the  hands  of 
a  resident  of  the  jurisdiction  only  to  the 
extent  that  the  interest  holders  in  the 
entity  are  residents  of  the  jurisdiction. 
For  purposes  of  the  preceding  sentence, 
interest  holders  shall  not  include  any 
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direct  or  indirect  interest  holders  that 
are  themselves  treated  as  fiscally 
transparent  entities  by  the  applicable 
treaty  jurisdiction.  A  payment  received 
by  an  entity  that  is  not  treated  as  fiscally 
transparent  by  the  applicable  treaty 
jiuisdiction  shall  be  considered  a 
payment  subject  to  tax  in  the  hands  of 
a  resident  of  such  jurisdiction  only  if 
the  entity  is  itself  a  resident  of  that 
jurisdiction. 

(2)  Application  of  beneficial 
ownership  requirement  in  respect  of 
certain  payments  received  by  entities — 
(i)  Entities  treated  as  fiscally 
transparent  for  U.S.  tax  purposes.  An 
entity  that  is  treated  as  fiscally 
transparent  under  the  laws  of  the  United 
States  and  that  is  resident  in  an 
applicable  treaty  jurisdiction  shall  be 
treated  as  the  beneficial  owner  of  a 
payment  if  the  entity  would  be  treated 
as  the  beneficial  owner  if  it  were  treated 
as  nonfiscally  transparent  by  the  United 
States. 

(ii)  Entity's  owners  as  beneficial 
owners — (A)  A  resident  of  an  applicable 
treaty  jurisdiction  that  derives  a 
payment  received  by  an  entity  that  is 
fiscally  transparent  under  the  laws  of 
the  applicable  tax  jurisdiction  shall  be 
treated  as  the  beneficial  owner  of  the 
payment  unless — 

(1)  Such  resident  would  not  have 
been  treated  as  the  beneficial  owner  of 
the  payment  had  such  payment  been 
received  direcUy  by  the  resident;  or 

(2)  The  entity  receiving  the  payment 
is  not  treated  as  a  beneficial  owner  of 
the  payment. 

(B)  For  example,  persons  residing  in 
treaty  Country  X  and  treated  under  the 
laws  of  Country  X  as  interest  holders  in 
a  fiscally  transparent  entity  created 
under  the  laws  of  Country  Y  are  treated 
as  the  beneficial  owners  of  the  p>ayments 
received  by  the  entity  from  sources 
within  the  United  States  unless  the 
interest  holders  would  not  have  been 
treated  as  beneficial  owners  had  they 
received  the  payment  directiy  (e.g.,  the 
partners  act  as  nominees  or  conduits  for 
other  persons).  However,  if  the  entity 
itself  is  acting  as  a  nominee  or  conduit 
for  another  person  and.  therefore,  is  not 
itself  a  beneficial  owner,  then  none  of 
the  interest  holders  can  be  treated  as 
beneficial  owners,  even  if  the  interest 
holders  own  their  interests  in  the  entity 
as  beneficial  owners.  For  this  purpose, 
the  determination  of  whether  a  person 
is  a  beneficial  owner  of  a  payment  shall 
be  made  under  U.S.  tax  laws. 

(3)  Application  to  certain  domestic 
entities.  Notwithstanding  paragraph 
(d)(1)  of  this  section,  an  income  tax 
treaty  may  not  apply  to  reduce  the 
amount  of  tax  on  income  received  by  an 
entity  that  is  treated  as  a  domestic 


corporation  for  U.S.  tax  purposes. 
Therefore,  neither  the  domestic 
corporation  nor  its  shareholders  are 
entiUed  to  the  benefits  of  a  reduction  of 
U.S.  income  tax  on  income  received 
from  U.S.  sources  by  the  corporation. 

(4)  Definitions— {i)  Entity.  For 
purposes  of  this  paragraph  (d),  the  term 
entity  shall  mean  any  person  that  is 
treated  by  the  United  States  or  the 
applicable  treaty  jurisdiction  as  other 
than  an  individual. 

(ii)  Fiscally  transparent.  For  purposes 
of  this  paragraph  (d).  an  entity  is  treated 
as  fiscally  transparent  by  a  jurisdiction 
to  the  extent  the  jurisdiction  requires 
interest  holders  in  the  entity  to  take  into 
account  separately  on  a  current  basis 
their  respective  shares  of  the  items  of 
income  paid  to  the  entity  and  to 
determine  the  character  of  such  items  as 
if  such  items  were  realized  directiy  from 
the  source  &t)m  which  realized  by  the 
entity  (for  purposes  of  the  tax  laws  of 
the  jurisdiction).  Entities  that  are 
fiscally  transparent  for  U.S.  federal 
income  tax  purposes  include 
partnerships,  common  trust  funds 
described  imder  section  584.  simple 
trusts,  grantor  trusts,  as  well  as  certain 
other  entities  (including  entities  that 
have  a  single  interest  holder)  that  are 
treated  as  partnerships  or  as  disregarded 
entities  for  U.S.  federal  income  tax 
purposes. 

(iii)  Applicable  treaty  jurisdiction. 
The  term  applicable  treaty  jurisdiction 
means  the  jurisdiction  whose  income 
tax  treaty  with  the  United  States  is 
invoked  for  purposes  of  reducing  the 
rate  of  tax  imposed  under  section 
871(a),  881(a).  1461.  and  4948(a). 

(iv)  Resident.  The  term  resident  shall 
have  the  meaning  assigned  to  such  term 
in  the  applicable  income  tax  treaty. 

(5)  Application  to  all  income  tax 
treaties.  Unless  otherwise  explicitly 
agreed  upon  in  the  text  of  an  income  tax 
treaty,  the  rules  contained  in  this 
paragraph  (d)  shall  apply  in  respect  of 
all  income  tax  treaties  to  which  the 
United  States  is  a  party.  However,  a 
reduced  rate  under  a  tax  treaty  for  a 
payment  of  U.S.  source  income  will  not 
be  available  irrespective  of  the 
provisions  in  this  paragraph  (d)  to  the 
extent  that  the  applicable  treaty  partner 
would  not  grant  a  reduced  rate  under 
the  tax  treaty  to  a  U.S.  resident  in 
similar  circumstances,  as  evidenced  by 

a  mutual  agreement  between  the 
relevant  competent  authorities  or  by  a 
public  notice  of  the  treaty  partner.  The 
Internal  Revenue  Service  shall 
announce  the  terms  of  any  such  mutual 
agreement  or  treaty  partner's  position. 
Any  denial  of  tax  treaty  benefits  as  a 
consequence  of  such  a  mutual 
agreement  or  treaty  partner's  position 


shall  affect  only  U.S.  source  payments 
made  after  announcement  of  the  terms 
of  the  agreement  or  of  the  position. 

(6)  Examples.  This  paragraph  (d)  is 
illustrated  by  the  following  examples. 
Unless  stated  otherwise,  each  example 
assumes  that  all  conditions  for  claiming 
a  treaty-reduced  tax  rate  under  a  U.S. 
income  tax  treaty  with  respect  to  a 
payment  of  U.S.  source  income  are 
satisfied  (other  than  the  condition  that 
the  income  is  treated  as  derived  by  a 
resident  of  the  applicable  treaty 
jurisdiction),  including  the  beneficial 
ownership  requirement  and  all 
requirements  relating  to  applicable 
limitation  on  benefits  provisions.  The 
examples  are  as  follows: 

Example  1.  (i)  Facts.  Entity  A  is  a  business 
organization  formed  under  the  laws  of 
Country  X  that  has  an  income  tax  treaty  with 
the  United  States.  Under  the  laws  of  Country 
X.  A  is  liable  to  tax  at  the  entity  level.  A  is 
treated  as  a  ptartnership  for  U.S.  ickcome  tax 
purposes  and  receives  royalties  from  U.S. 
sources  that  are  not  effectively  comiected 
with  the  conduct  of  a  trade  or  business  in  the 
United  States.  Some  of  A's  partners  are 
resident  in  Coimtry  X  and  the  other  partners 
are  resident  in  Country  Y.  Country  Y  has  no 
income  tax  treaty  in  effect  with  the  United 
States.  Article  12  of  the  U.S.-X  tax  treaty 
provides  that  "royalties  derived  from  sources 
within  a  Contracting  State  by  a  resident  of 
the  other  Contracting  State  shall  not  exceed 
5  percent  of  the  gross  amount  thereof  *   *   *". 
Article  4.1  of  the  treaty  provides  that  for 
purposes  of  the  treaty,  "a  'resident'  of  a 
Contracting  State  means  any  person  who. 
under  the  laws  of  that  State,  is  liable  to  tax 
therein  by  reason  of  his  domicile,  residence, 
place  of  management,  place  of  incorpcniiion, 
or  any  other  criterion  of  a  similar  nature 
*   *   *".  Article  4.2  of  the  treaty  provides  1   it 
in  the  case  of  income  "derived  or  paid  by  a 
partnership*   *   *",  the  term  resident  applies 
only  to  the  extent  that  the  income  derived  by 
such  partnership  is  subject  to  tax  in  that  State 
as  the  income  of  a  resident,  either  in  its 
hands  or  in  the  hands  of  its  partners. 

(ii)  Analysis.  Under  the  U.S.-X  income  tax 
treaty,  A  is  a  resident  of  Country  X  within  the 
meaning  of  Article  4.1  of  the  treaty.  Also,  as 
a  resident  of  Country  X  taxable  on  the  U.S. 
source  royalty  under  the  tax  laws  of  Country 
X,  A  meets  the  condition  under  Article  12  of 
the  treaty  that  it  derive  the  income  from 
sources  within  the  United  States. 
Accordingly,  the  U.S.  source  royalty  income 
is  treated  as  derived  by  a  resident  of  X. 
Further,  A  is  a  beneficial  owner  of  the  royalty 
income,  as  determined  under  paragraph 
(d)(2)(i)  of  this  section.  The  fact  that  As 
interest  holders  are  also  beneficial  owners  of 
the  royalty  income  under  U.S.  tax  principles 
(as  partners  of  A)  does  not  preclude  A  from 
qualifying  as  a  beneficial  owner  for  purposes 
of  the  treaty.  In  addition,  A  may  claim 
benefits  under  the  U.S.-X  income  tax  treaty 
even  though  some  of  its  interest  holders  do 
not  reside  in  X  or  reside  in  a  country  that 
does  not  have  an  income  tax  treaty  in  effect 
with  the  United  States 
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Example  2.  (i)  Facts.  The  facts  are  the  same 
as  under  Example  1  except  that  Article  12  of 
the  U.S.-X  income  tax  treaty  provides  that 
royalties  "paid"  to  a  resident  of  a  treaty 
country  from  sources  within  the  other  may  be 
taxed  in  both  countries  but  the  tax  is  limited 
to  10  percent  of  the  gross  amount  of  the 
royalties  in  the  source  country  Further  the 
US -X  income  tax  treaty  includes  no 
provision  relating  to  income  paid  or  derived 
through  a  partnership. 

(ii)  Analysis.  As  in  Example  I ,  A  is  entitled 
to  claim  the  benefit  of  the  U.S.-X  income  tax 
treaty  with  respect  to  the  U.S.  source  royalty 
income  paid  to  A.  The  term  paid  and  the 
term  derived  are  used  interchangeably  in  U.S. 
income  tax  treaties.  Accordingly,  the  U.S. 
seurce  royalty  income  is  treated  as  derived 
by  a  resident  of  X.  It  is  irrelevant  that  the 
U.S.-X  treaty  does  not  include  a  provision 
relatuog  to  income  paid  or  derived  tfaioagh  a 
pHtnership. 

Example  3.  (i)  Facts.  The  fJKU  are  the  same 
as  under  Example  2,  except  that  Coualry  Y 
has  an  income  tax  treaty  in  effect  with  the 
United  States.  Article  12  of  the  U.S.-Y 
income  tax  treaty  reduces  the  rate  on  U.S. 
source  royalty  income  to  zero  if  the  income 
is  paid  to  a  resident  of  Country  Y  who 
beneficially  owns  the  income.  Article  4.1  of 
the  U.S.-Y  treaty  provides  that  for  purposes 
of  the  treaty,  "a  'resident'  of  a  Contracting 
State  means  any  person  who.  under  the  laws 
of  that  State,  is  liable  to  tax  therein  by  reason 
of  his  domicile,  residence,  place  of 
management,  place  of  incorporation,  or  any 

other  criterion  of  a  similar  nature 

The  U.S.-Y  treaty  does  not  include  a 
provision  relating  to  income  paid  or  derived 
through  a  partnership.  Under  the  laws  of 
Country  Y,  A  is  treated  as  fiscally  transparent 
entity.  Thus,  A's  partner,  T.  a  corporation 
organised  in  Country  Y  is  requir^  to  include 
in  income  on  a  current  basis  its  allocable 
share  of  A's  income.  T  is  a  beneficial  owner 
of  the  income  paid  to  A,  as  determined  under 
paragraph  (d)(2)(ii)  of  this  section. 

(ii)  Analysis.  As  in  Example  2,  A  is  entitled 
to  claim  the  benefit  of  the  U.S.-X  income  tax 
treaty  with  respect  to  the  U.S.  source  royalty 
income  paid  to  A.  However,  T  is  also  entitled 
to  claim  the  benefit  of  the  exemption  under 
the  U.S.-Y  treaty  for  its  allocable  share  of  the 
U.S.  source  royalty  income.  T  meets  the 
conditions  of  Article  12  because  it  is  a 
resident  of  Country  Y  within  the  meaning  of 
Article  4.1  of  the  treaty  Also,  as  a  resident 
of  Country  Y  taxable  on  the  U.S.  source 
royalty  under  the  tax  taws  of  Country  Y,  it 
meets  the  condition  under  Article  12  of  the 
treaty  that  income  from  sources  within  the 
United  States  be  paid  to  a  resident. 
Accordingly,  T's  allocable  share  of  the  U.S. 
source  royalty  income  is  treated  as  derived 
by  a  resident  of  Y.  It  is  irrelevant  that  the 
U.S.-Y  treaty  does  not  include  a  provision 
relating  to  income  paid  or  derived  through  a 
partnership. 

Example  4.  (i)  Facts.  Entity  A  is  a  business 
organization  organized  under  the  laws  of 
Country  V  that  has  no  income  tax  treaty  with 
the  United  States.  A  is  treated  as  a 
partnership  for  U.S.  tax  purposes  and 
receives  royalty  income  from  U.S.  sources 
that  is  not  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 


States.  G,  one  of  A's  interest  holders,  is  a 
corporation  organized  under  the  laws  of 
Country  X.  X  treats  A  as  an  entity  taxable  at 
the  entity  level  and  not  as  a  fiscally 
transparent  entity.  Therefore,  G  is  not 
required  to  include  in  income  on  a  current 
basis  its  share  of  A's  income.  Instead,  G  is 
taxed  in  X  on  its  share  of  A's  profits  when 
distributed  by  A  and  such  distribution  is 
taxed  to  G  as  a  dividend.  H.  A's  other  interest 
holder,  is  a  corporation  organized  in  Country 
Y.  Y  treats  A  as  a  fiscally  transparent  entity 
and  requires  H  to  include  in  income  on  a 
current  basis  its  allocable  share  of  A's 
income.  Both  X  and  Y  have  an  income  tax 
treaty  in  effect  with  the  United  States.  Article 
12  of  the  U.S.-X  income  tax  treaty  provides 
that  royalties  paid  to  a  resident  of  a  treaty 
country  from  sources  within  the  other  may  be 
taxed  in  both  countries  but  the  tax  is  limited 
to  5  percent  of  the  gross  amount  of  the 
royalties  in  the  source  country.  Article  4.1  of 
the  U.S.-X  treaty  provides  that  for  purposes 
of  the  treaty,  a  "  'resident'  of  a  Contracting 
State  means  any  person  who,  under  the  laws 
of  that  State,  is  liable  to  tax  therein  by  reason 
of  his  domicile,  residence,  place  of 
management,  place  of  incmporation,  or  any 
other  criterion  of  a  similar  nature  *   •   *". 
The  U.S.-X  treaty  does  not  include  a 
provision  relating  to  income  paid  or  derived 
through  a  partnership.  Article  12  of  the  U.S.- 
Y  treaty  provides  that  "royalties  derived  and 
beneficially  owned  by  a  residmt  of  a 
Contracting  State  shall  be  taxable  only  in  that 
Sute".  Article  4.1  of  the  U.S.-Y  treaty 
provides  that,  for  purposes  of  the  treaty, 
"  'resident'  of  a  Contracting  State  means  any 
person  who,  under  the  laws  of  that  State,  is 
liable  to  tax  therein  by  reason  of  his 
domicile,  residence,  place  of  management, 
place  of  incorporation,  or  any  other  criterion 
of  a  similar  nature  *   *   *".  Article  4.2  of  the 
U.S.-Y  treaty  provides  that  in  the  case  of 
income  "derived  or  paid  by  a  partnership 
*   *   *",  the  term  resident  applies  only  to  the 
extent  that  the  income  "derived  by  such 
partnership  is  subject  to  tax  in  that  State  as 
the  income  of  a  resident,  either,  in  its  hands 
or  in  the  hands  of  its  partners. 

(ii)  Analysis.  A  may  not  claim  the  benefit 
of  any  income  tax  treaty  since  it  is  not  a 
resident  of  a  country  with  which  the  United 
States  has  such  a  treaty.  This  result  occurs 
regardless  of  how  A  is  treated  for  U.S.  tax 
purposes  or  for  purposes  of  the  tax  laws  of 
Country  V.  G  may  not  claim  the  benefits  of 
Article  12  of  the  U.S.-X  treaty.  Under  the  tax 
laws  of  X,  G's  share  of  the  U.S.  source  royalty 
income  piaid  to  A  is  not  treated  as  derived  by 
a  resident  of  X  since,  under  X's  tax  laws,  A. 
rather  than  G,  is  required  to  account  for 
income  received  by  A.  This  result  occurs 
even  if  A  distributes  the  royalty  amount 
immediately  after  receiving  it  because,  in 
such  a  case,  C  would  be  taxable  on  an 
amount  treated  as  a  profit  distribution  frnm 
A  and  not  on  royalty  income  received  from 
sources  within  the  United  States.  The  fact 
that,  for  U.S.  tax  purposes,  G  is  treated  as  the 
taxpayer  for  its  allocable  share  of  A's  income 
is  not  relevant  for  purposes  of  determining 
whether,  for  purposes  of  Article  12  of  the 
U.S.-X  income  tax  treaty.  G's  share  of  the 
income  paid  to  A  is  treated  as  derived  by  a 
resident  of  X.  For  this  purpose,  the  laws  of 


Country  X  govern  the  determination  of 
whether  G  meets  this  condition.  On  the  other 
hand,  H  may  claim  an  exemption  from  U.S, 
tax  on  its  share  of  the  royalty  income 
received  by  A  under  Article  12  of  the  U.S.- 

Y  treaty  because,  under  the  tax  laws  of  Y,  H 
rather  than  A,  is  required  to  account  for 
income  received  by  A.  Accordingly,  H's  share 
of  the  U.S.  source  royalty  income  paid  to  A 

is  treated  as  derived  by  a  resident  of  Y. 

Example  5.  The  facts  are  the  same  as  in 
Example  4,  except  that  A  is  a  business 
organization  formed  under  the  laws  of  a  U.S. 
State  as  a  limited  liability  company.  The 
consequences  are  the  same  as  described  in 
Example  4.  G  is  not  eligible  for  benefits 
under  Article  12  of  the  U.S.-X  income  tax 
treaty  since,  under  X's  tax  laws,  A.  rather 
than  C,  is  required  to  account  for  income 
received  by  A.  Under  section  881(a),  G  is 
Hable  for  U.S.  income  tax  on  its  allocable 
share  of  A's  U.S.  source  royalty  income  at  a 
30  percent  rate  and  A  must  withhoM  30 
percent  from  G's  allocable  share  under 
section  1442.  Similarly,  H  may  claim  an 
exemption  from  U.S.  tw(  on  its  share  of  the 
royalty  income  received  by  A  under  Article 
12  of  the  U.S.-Y  treaty  because,  under  the  tax 
laws  of  Y,  H  rather  than  A,  is  required  to 
account  for  income  received  by  A. 

Example  6.  The  facts  are  the  same  as  in 
Example  4,  except  that  A  is  a  so-called  dual 
organized  entity.  In  addition  to  being 
organized  under  the  laws  of  Country  V,  A  has 
also  been  organized  under  the  laws  of  the 
United  States  pursuant  to  the  State  Z 
domestication  statute.  Ac(X}rdingly,  both 
Country  V  and  the  United  States  regard  entity 
A  as  a  domestic  entity  existing  only  in  that 
jurisdiction.  Further,  Country  X  and  Country 

Y  regard  A  as  a  Country  V  entity.  A  is  treated 
as  a  partnership  for  U.S.  tax  piuposes.  The 
bet  that  A  is  a  dual  organized  entity  that  is 
regarded  differently  in  Countries  X  or  Y  and 
the  United  States  does  not  impact  the 
relevant  tax  treaty  analysis.  As  in  Example  4, 
A  may  not  claim  the  benefit  of  any  income 
tax  treaty  since  it  is  not  a  resident  of  a 
country  %vith  which  the  United  States  has 
such  a  treaty.  Similarly,  G  is  not  eligible  for 
benefits  under  Article  12  of  the  U.S.-X 
income  tax  treaty  since,  under  X's  tax  laws, 
A,  rather  than  G,  is  required  to  account  for 
income  received  by  A.  Under  section  681(a), 
G  is  liable  for  U.S.  income  tax  on  its  allocable 
share  of  A's  U.S.  source  royalty  income  at  a 
30  percent  rate.  Because  A  is  treated  as  a  U.S. 
partnership  for  U.S.  tax  purposes,  A  must 
withhold  30  percent  from  G's  allocable  share 
under  section  1442.  H  may  claim  an 
exemption  from  U.S.  tax  on  its  share  of  the 
royalty  income  received  by  A  under  Article 
12  of  the  U.S.-Y  income  tax  treaty  because, 
under  the  tax  laws  of  Y,  H  rather  than  A,  is 
required  to  account  for  the  income  received 
by  A. 

Example  7.  The  facts  are  the  same  as  in 
Example  5,  except  that  A  distributes  all  U.S. 
source  royalty  income  to  its  interest  holders 
immediately  following  A's  receipt  of  such 
income.  The  consequences  are  the  same  as 
described  in  Example  5.  G  remains  ineligible 
for  benefits  under  Article  12  of  the  U.S.-X 
income  tax  treaty  since,  under  X's  tax  laws, 
A,  rather  than  G,  is  required  to  account  for 
the  royalty  income  received  by  A.  The  fact  yr 
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that  A  distributes  income  on  a  current  basis 
to  G  is  irrelevant  even  if  Country  X  taxes  G 
on  such  distributions  on  a  current  basis. 
Country  X  regards  such  distributions  to  G  as 
a  distribution  of  profits  from  A  to  G  rather 
than  an  item  of  U.S.  source  royalty  income 
of  G.  H  remains  eligible  for  benefits  under 
Article  12  of  the  U.S.-Y  income  tax  treaty 
with  respect  to  H's  allocable  share  of  the  U.S. 
source  royalty  treatment  received  by  A. 

Example  B.  The  facts  are  the  same  as  in 
Example  5,  except  that  Country  X  pursuant 
to  a  Country  X  anti-deferral  regime  requires 
that  G  account  for  on  a  current  basis  as  a 
deemed  distribution  G's  pro  rata  share  of  A's 
net  passive  income.  For  purposes  of  the  anti- 
deferral  regime,  the  U.S.  source  royalty 
income  of  G  is  regarded  as  passive  income. 
The  consequences  are  the  same  as  described 
in  Example  5.  G  remains  ineligible  for 
benefits  under  Article  12  of  the  U.S.-X 
income  tax  treaty  because,  under  X's  tax 
laws.  A,  rather  than  G,  is  required  to  account 
for  the  royalty  income  received  by  A.  The 
fact  that  G  receives  a  ctirrent  deemed 
distribution  of  net  passive  income  is 
irrelevant  even  if  Country  X  taxes  G  on  such 
deemed  distributions  on  a  current  basis. 
Country  X  regards  such  deemed  distributions 
to  G  as  a  distribution  of  profits  from  A  to  G 
rather  than  an  allocation  to  G  of  G's  share  of 
A's  U.S.  source  royalty  income.  H  remains 
eligible  for  benefits  under  Article  1 2  of  the 
U.S.-Y  income  tax  treaty  with  respect  to  H's 
allocable  share  of  the  U.S.  source  royalty 
treatment  received  by  A. 

Example  9.  (i)  Facts.  Entity  A  is  a  business 
organization  formed  under  the  laws  of 
Country  X  that  has  an  income  tax  treaty  with 
the  United  States.  A  has  made  a  valid 
election  under  §  301.770l-3(c)  of  this  chapter 
to  be  treated  as  a  corporation  for  U.S.  tax 
purposes  and  receives  royalty  income  from 
sources  within  the  United  States  that  is  not 
effiactively  coimected  with  the  conduct  of  a 
trade  or  business  in  the  United  States.  G,  A's 
sole  shareholder,  is  a  corporation  organized 
under  the  laws  of  Country  X.  Under  the  tax 
laws  of  X,  A  is  treated  as  a  fiscally 
transparent  entity  and,  therefore,  G  is 
required  to  include  in  income  on  a  current 
basis  its  share  of  A's  income.  Article  12  of 
the  U.S.-X  tax  treaty  provides  that  "royalties 
derived  bom  sources  within  a  Contracting 
State  by  a  resident  of  the  other  Contracting 
State  shall  not  exceed  5  percent  of  the  gross 
amount  thereof  .  .  .".  Article  4.1  of  the 
treaty  provides  that  for  purposes  of  the  treaty, 
a  " '  resident'  of  a  Contracting  State  means 
any  person  who,  under  the  laws  of  that  State, 
is  liable  to  tax  therein  by  reason  of  his 
domicile,  residence,  place  of  management, 
place  of  incorporation,  or  any  other  criterion 
of  a  similar  nature  *  *  *".  Article  4.2  of  the 
treaty  provides  that  in  the  case  of  income 
derived  or  paid  by  a  partnership  •   *   •"the 
term  resident  applies  only  to  the  extent  that 
the  income  derived  by  such  partnership  is 
subject  to  tax  in  that  State  as  the  income  of 
a  resident,  either,  in  its  hands  or  in  the  hands 
of  its  partners. 

(ii)  Analysis.  A  does  not  qualify  for  benefits 
under  the  U.S.-X  income  tax  treaty  because 
A  is  treated  as  a  fiscally  transparent  entity 
under  the  tax  laws  of  X  and  thus  is  not  a 
resident  of  X  for  purposes  of  the  treaty,  G,  on 


the  other  hand,  qualifies  for  benefits  under 
the  U.S.-X  treaty  with  respect  to  the  U.S. 
source  royalty  income  received  by  A  because, 
under  the  tax  laws  of  X,  G  is  required  to 
account  for  the  income  received  by  A  on  a 
current  basis.  This  result  applies  even 
though,  for  U.S.  tax  purposes,  A  is  treated  as 
a  corporate  entity.  Accordingly,  the  U.S. 
royalty  income  paid  to  A  is  treated  as  derived 
by  G,  a  resident  of  X.  as  determined  under 
the  tax  laws  of  X.  Based  on  G's  qualification 
for  treaty  benefits  with  respect  to  the  U.S. 
source  royalty  income,  A,  as  the  taxpayer 
under  U.S.  tax  laws,  may  claim  that  the 
income  that  it  receives  for  U.S.  tax  purposes 
is  eligible  for  benefit  under  the  U.S.-X  treaty. 

Example  10.  The  facts  are  the  same  as  in 
Example  9,  except  that  A  is  a  corporation 
organized  under  the  laws  of  a  U.S.  State  and 
is.  therefore,  a  domestic  corporation.  A  may 
not  claim  under  the  U.S.-X  income  tax  treaty 
a  reduction  of  the  rate  of  U.S.  tax  otherwise 
imposed  on  its  income  under  section  11.  A 
reduced  rate  of  tax  is  unavailable  under  the 
U.S.-X  treaty  based  upon  the  savings  clause 
in  Article  1  of  the  U.S.-X  treaty.  Thus,  A 
remains  fully  taxable  imder  U.S.  tax  laws  as 
a  domestic  corporation. 

Example  11.  [i]  Facts.  Entity  A  is  a 
business  organization  organized  under  the 
laws  of  Country  V  that  has  no  income  tax 
treaty  with  the  United  States.  A  Is  treated  as 
a  partnership  for  U.S.  tax  purposes  and 
receives  royalty  income  bom  U.S.  sources 
that  is  not  effectively  connected  with  the 
conduct  of  a  trade  or  business  in  the  United 
States.  A  is  directly  owned  by  H  and  J.  J  is 
a  corporation  organized  in  Country  Z  which 
treats  A  as  fiscally  transparent  and  J  as  an 
entity  taxable  at  the  entity  level.  Accordingly, 
Country  Z  requires  J  to  include  in  income  on 
a  current  basis  J's  share  of  A's  U.S.  source 
royalty  income.  H,  A's  other  direct  interest 
holder,  is  a  corporation  organized  in  Country 
Y.  H,  in  turn  is  owned  by  E  and  F,  both  of 
which  are  entities  organized  in  Country  X.  E 
and  F  are  each  wholly  owned  by  C  which  is 
a  corporation  organized  in  Country  V.  Y 
treats  both  A  and  H  as  fiscally  transparent 
entities.  X  treats  A,  H,  and  E  as  fiscally 
transparent  entities.  X  treats  F  as  an  entity 
taxable  at  the  entity  level.  Accordingly,  X 
requires  F  to  include  in  income  on  a  current 
basis  F's  indirect  share  of  A's  U.S.  source 
royalty  income.  H  and  )  are  treated  as 
corporations  for  U.S.  federal  income  tax 
purposes  while  E,  F,  and  C  are  treated  as 
partnerships  for  U.S.  federal  tax  purposes.  X, 
Y  and  Z  each  have  in  effect  an  income  tax 
treaty  with  the  United  States.  Article  12  of 
the  U.S.-X  and  the  U.S.-Z  income  tax  treaty 
provideis  that  royalties  paid  to  a  resident  of 
a  treaty  country  from  sources  within  the 
other  may  be  taxed  in  both  countries  but  the 
tax  is  limited  to  5  percent  of  the  gross 
amount  of  the  royalties  in  the  source  country. 
Article  4.1  of  the  U.S.-Z  and  the  U.S.-Z 
treaty  provides  that  for  purposes  of  the  treaty, 
a  "  'resident'  of  a  Contracting  state  means  any 
person  who,  under  the  laws  of  that  State,  is 
liable  to  tax  therein  by  reason  of  his 
domicile,  residence,  place  of  management, 
place  of  incorporation,  or  any  other  criterion 
of  a  similar  nature  .  .  .".  Article  4.2  of  the 
U.S.-X  and  the  U.S.-Z  treaty  provides  that  in 
the  case  of  income  "derived  or  {taid  by  a 


partnership  .  .   .",  the  term  res/dsnf  applies 
only  to  the  extent  that  the  income  derived  by 
such  partnership  is  subject  to  tax  in  that  State 
as  the  income  of  a  resident,  either  in  its 
hands  or  in  the  hands  of  its  partners  Article 
12  of  the  US  -Y  treaty  provides  that 

'royalties  derived  and  beneficially  oiATied  by 
a  resident  of  a  Contracting  State  shall  be 
taxable  only  in  that  State."  Article  4.1  of  the 
U.S.-Y  treaty  provides  that,  for  purposes  of 
the  treaty,  a  "  'resident'  of  a  Contracting  State 
means  any  pwrson  who.  under  the  laws  of 
that  State,  is  liable  to  tax  therein  by  reason 
of  his  domicile,  residence,  place  of 
management,  place  of  incorporation,  or  any 
other  criterion  of  Asimilar  nature  .  .  .".The 
U.S.-Y  treaty  does  not  include  a  provision 
relating  to  income  paid  or  derived  through  a 
partnership. 

(ii)  Analysis.  A  may  not  claim,  based  on  its 
own  status,  the  benefit  of  any  income  tax 
treaty  since  it  is  not  a  resident  of  a  country 
with  which  the  United  States  has  such  a 
treaty.  This  result  occurs  regardless  of  how 
A  is  treated  for  U.S.  tax  purposes  or  for 
purposes  of  the  tax  laws  of  Country  V  H  may 
not  claim  the  benefits  of  any  treaty,  including 
the  benefits  of  Article  12  of  the  US  -Y  treaty, 
because  H  does  not  qualify  as  a  resident  of 
Y  or  any  other  treaty  jurisdiction.  Similarly, 
neither  E  nor  C  may  claim  the  benefits  of  any 
income  tax  treaty,  since  neither  entity 
qualifies  as  a  resident  of  X  or  any  other  treaty 
jurisdiction.  F,  however,  may  claim  the 
benefit  of  Article  12  of  the  U.S.-X  treaty  with 
respect  to  F's  indirect  share  of  the  U.S. 
source  royalty  income  received  by  A.  Such 
income  is  treated  as  derived  by  F,  a  resident 
of  X,  because  X  qualifies  as  a  resident  of  X 
and,  under  the  tax  laws  of  X.  F  is  the  first 
entity  in  the  A.  H,  F  chain  that  is  not  itself 
treated  as  fiscally  transparent  in  X. )  may 
claim  the  benefits  of  Article  12  of  the  U.S.- 
Z  treaty  with  respect  to  J's  indirect  share  of 
the  U.S.  source  royalty  income  paid  to  A 
because,  under  the  tax  laws  of  Z,  ]  rather  than 
A,  is  required  to  account  for  income  received 
by  A.  Accordingly,  J's  share  of  the  U.S 
source  riyalty  income  paid  to  A  is  treated  as 
derived  by  a  resident  of  Z.  As  illustrated  in 
this  example,  the  U.S.  federal  income  tax 
treatment  of  A,  J,  H,  E,  F  and  C  is  irrelevant 
for  purposes  of  determining  the  extent  to 
which  U.S.  source  royalty  income  paid  to  A 
is  eligible  for  treaty-reduced  tax  rates  under 
the  U.S.  income  tax  treaty  with  X.  Y  or  Z. 

Example  12  (i)  Facts.  Entity  A  is  a 
business  organization  formed  under  the  laws 
of  Country  X  that  has  an  income  tax  treaty 
in  effect  with  the  United  States.  A  owns  all 
of  the  stock  of  a  U.S.  corporation  B.  Under 
the  tax  laws  of  X,  A  is  subject  to  tax  at  the 
entity  level.  For  U.S.  tax  purposes,  A  is 
treated  as  a  branch  of  its  single  owner,  C.  G 
is  a  corporation  organized  under  the  laws  of 
X.  A  receives  dividends  from  B  that  are  from 
U.S.  sources  and  are  not  effectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States.  Article  10  of 
the  U.S.-X  tax  treaty  provides  that 
"dividends  derived  from  sources  within  a 
Contracting  state  by  a  resident  of  the  other 
Contracting  State  shall  not  exceed  5  percent 
of  the  gross  amount  thereof  .   .  ".  Article  4.1 
of  the  treaty  provides  that  for  purposes  of  the 
treaty,  a  "  'resident  of  a  Contracting  State 
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means  any  person  who,  under  the  laws  of 
that  State,  is  liable  to  tax  therein  by  reason 
of  his  domicile,  residence,  place  of 
management,  place  of  incorporation,  or  any 
other  criterion  of  a  similar  nature  .  .  .".The 
U.S.-X  treaty  contains  no  provision  regarding 
income  paid  or  derived  through  a 
partnership. 

(ii)  Analysis.  For  U.S.  tax  purposes,  A  is 
treated  as  a  wholly-owned  business  entity 
that  is  disregarded  for  federal  income  tax 
purp)oses.  However,  because,  under  the  laws 
of  X  and  under  X's  application  of  the  treaty, 
A  is  treated  as  deriving  the  dividend  income 
as  a  resident  of  X,  A  qualifies  for  benefits 
under  the  treaty  with  respect  to  the  U.S. 
source  dividend.  Thus,  G,  as  the  taxable 
person  for  U.S.  tax  purposes,  may  claim  the 
benefit  of  a  reduced  rate  under  Article  10  of 
the  U.S.-X  treaty  based  on  A's  eligibility  for 
tax  treaty  benefits. 

(7)  Effective  date.  This  paragraph  (d) 
applies  to  amounts  paid  on  or  after 
January  1,  1998. 
MkhMlP,  Dolan, 
Acting  Commissioner  of  Internal  Revenue. 

Approved:  lune  26,  1997. 
DonaM  C  Lnkick, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  97-17467  Filed  6-30-97;  12:19  pm] 
BiUJNG  CODE  4S3O-01-U 


DEPAnTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  A9S 


[00001-07-047] 


RtN2115-AA9V 


Safaty  Zor>«:  NawHavan  Hartoorfast 
FhreworliB  Display,  N«w  Haven,  CT 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  safety  zone  on  July  4, 
1997,  for  the  New  Haven  Harborfest 
Fireworks  Display  to  be  held  in  New 
Haven  Harbor,  New  Haven,  CT.  This 
safety  zone  is  needed  to  protect  persons, 
facilities,  vessels  and  others  in  the 
maritime  commiuiity  from  the  safety 
hazards  associated  with  this  fireworks 
display.  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 

DATES:  This  regulation  is  effective  on 
July  4,  1997,  from  9  p.m.  until  10  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  J. A.  McCarthy, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Soimd  at  (203)  468- 
4444. 


SUPPLEMENTARY  INFORMATION: 
Regulatory  History 

Pursuant  to  5  U.S.C.  553,  good  cause 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  and  for 
making  this  rule  effective  in  less  than  30 
days  after  Federal  Register  publication. 
The  sponsor  of  the  event  did  not 
provide  the  Coast  Guard  with  the  final 
details  for  the  event  in  sufficient  time  to 
publish  an  NPRM  or  a  final  rule  30  days 
in  advance.  The  delay  encountered  if 
normal  rulemaking  procedures  were 
followed  would  effectively  cancel  the 
event.  Cancellation  of  this  event  is 
contrary  to  the  public  interest  since  the 
fireworks  display  is  for  the  benefit  of  the 
public. 

Backgnnind  and  Purpose 

The  sponsor.  City  of  New  Haven,  CT, 
of  New  Haven,  CT,  requested  that  a 
fireworks  display,  be  permitted  in  New 
Haven  Harbor,  located  approximately 
1000  feet  east  of  Long  Wharf,  New 
Haven.  CT.  This  regulation  establishes  a 
temporary  safety  zone  in  all  waters  of 
New  Haven,  CT  within  a  1200  foot 
radius  of  the  fireworks  launching 
barges.  The  safety  zone  is  in  effect  on 
July  4,  1997,  from  9:00  p.m.  until  10:00 
pjn.  and  is  necessary  to  protect  the 
maritime  community  from  the  safety 
hazards  associated  with  this  fireworks 
display.  Entry  into  or  movement  within 
this  zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on  scene  teprBsentative. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (EKDT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  ride  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
Entry  into  this  zone  will  be  restricted  for 
a  brief  period  of  time  on  July  4,  1997. 
Although  this  regulation  prevents  traffic 
from  transiting  a  portion  of  the  Atlantic 
Ocean,  off  New  Haven,  CT,  the  effect  of 
this  regulation  will  not  be  significant  for 
several  reasons:  the  duration  of  the 
event  is  limited;  the  event  is  at  a  late 
hour;  all  vessel  traffic  may  pass  to  the 
western  side  of  this  safety  zone;  and 


extensive,  advance  maritime  advisories 
will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  finds  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
niunber  of  small  entities.  If  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
impact  upon  your  business  or 
organization,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  rule  will 
economically  affect  it. 

CoUectiaa  of  LdBrmatkm 

This  rule  contains  no  collection  of 
information  requirements  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.] 

Federalism 

The  Coast  Gu«d  has  analyzed  this 
action  under  the  principles  and  criteria 
contained  in  Execative  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  luider  section  2.B.2.e.  of 
Commandant  Instruction  Ml647S.lb,  as 
revised  by  59  FR  38654,  July  29,  1994, 
this  rule  is  categorically  excluded  ftom 
further  environmental  docu^nentation. 

A  Categorical  Exclusion 
Determination  and  an  Environmental 
Analysis  Checklist  are  included  in  the 
docket  and  are  available  for  inspection 
or  copying  at  the  location  indicated 
under  ADDRESSES.  An  appropriate 
environmental  analysis  of  the  fireworks 
program  will  be  conducted  in 
conjimction  with  the  marine  event 
permitting  process. 

List  of  SubJKls  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
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requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16&-[AMEN0ED] 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-047, 
is  added  to  read  as  follows: 

§  166.T01-CGD1-047;    New  Haven 
Har1)orfest  Fireworks  Display,  New  Haven, 
CT. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  New  Haven  Harbor  within 
a  1 200  foot  radius  of  the  fireworks 
barge,  located  approximately  1000  feet 
east  of  Long  Wharf  in  New  Haven 
Harbor,  in  New  Haven,  CT.,  in 
approximate  position  40''17'31"  N, 
072"'54'49"  W.  (NAD  1983) 

(b)  Effective  date.  This  section  is 
effective  on  July  4,  1997,  from  9  p.m. 
until  10  p.m.,  unless  terminated  sooner 
by  the  Captain  of  the  Port,  Long  Island 
Sound.  In  case  of  inclement  weather, 
this  regulation  will  be  effective  on  July 
5,  1997,  at  the  same  times. 

(c)  Regulations.  The  general 
regulations  contained  in  section  165.23 
apply. 

Dated:  June  16, 1997. 
P.K.  Mitckeil, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port,  Long  Island  Sound. 

[FR  Doc.  97-17389  Filed  7-l-«7;  8:45  am) 

MLLINQ  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN  104-1-t7«6<b);  TN  14»-1-«7«54b);  FM.- 
5Mt-1] 

Approval  of  Revisions  to  Iha 

I  VfnTVoOW  wlOTW  Ifffl^^PW^PTelVliVvl   nVfl 

Ragarding  Visibility 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Ehrect  final  rule. 

SUMMARY:  EPA  is  approving  the 
visibility  protection  chapter  for  the  State 
of  Tennessee  submitted  to  EPA  on 
February  9,  1993,  and  December  19, 
1994,  by  Teimessee,  through  the 
Tennessee  Department  of  Environment 
and  Conservation  (TDEC).  The  intended 
effect  of  these  revisions  is  to  meet  the 


requirements  of  the  Clean  Air  Act  (CAA) 
for  the  purpose  of  assuring  visibility 
protection  in  mandatory  Class  I  Federal 
areas. 

DATES:  This  final  rule  is  effective 
September  2,  1997  unless  adverse  or 
critical  comments  are  received  by 
August  1,  1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  (he  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  William 
Denman  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street,  SW, 
Atianta,  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  files 
TN104-01-9706  and  TN148-01-9705. 
The  Region  4  office  may  have  additional 
background  docimients  not  available  at 
the  other  locations. 
Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Stieet,  SW, 
Washington,  DC  20460 
Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atianta,  Georgia 
30303.  William  Denman  404/562- 
9030 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L  &  C 
Aimex,  401  Church  Street,  Nashville, 
Teimessee  37243-1531. 
FOR  FURTHER  MF0WMT10N  CONTACT: 
William  Denman  at  404/562-9030. 
SU^PlfMENTARY  MFOfMATKM:  On 
February  9,  1993  (reference  file  TN104), 
and  December  19, 1994  (reference  file 
TN148)  the  State  of  Tennessee,  through 
the  Tennessee  Department  of 
Environment  and  Conservation  (TDEC), 
submitted  to  the  EPA  for  incorporation 
into  their  SIP,  revisions  to  Chapter 
1200-3-9  "Construction  and  Operating 
Permits,"  a  non-regulatory  visibility 
long  term  strategy,  and  a  new  Chapter 
120O-3-23  "Visibility  Protection."  The 
EPA  is  taking  no  action  on  the  revisions 
to  Chapter  1200-3-9  because  these 
revisions  were  replaced  in  a  subsequent 
submittal  and  action  was  taken  by  EPA 
to  approve  these  revisions  on  July  18, 
1996  (61  FR  37387).  On  May  6,  1997, 
Tennessee  withdrew  the  nonregiUatory 
portion  of  the  visibility  protection  plan 
because  Tennessee  is  revising  its 
visibility  long-term  strategy  to  meet  the 
requirements  of  40  CFR  51  Subpart  P. 


The  EPA  is  approving  the  entire  chapter 
1200-3-23  "Visibility  Protection"  into 
the  SIP  because  it  meets  the  regulatory 
requirements  of  40  CFR  51  Subpart  P. 
Tennessee's  visibility  protection  chapter 
contains  the  following  provisions  for  the 
protection  of  visibility  in  Federal  Class 
I  areas. 

1200-3-23-.01     Purpose 

This  section  states  that  the  purpose  of 
this  chapter  is  to  assure  reasonable 
progress  toward  meeting  the  goal  of 
prevention  of  any  future,  and  remedy  of 
any  existing  impairment  of  visibility  in 
mandatory  Class  I  Federal  areas  in 
which  impairment  results  from  man- 
made  air  pollution. 

120O-3-23-.02    Definitions 

Definitions  of  the  following  terms  are 
included  in  this  section:  Best  Available 
Retrofit  Technology  (BART),  existing 
stationary  facility,  Federal  Class  1  Area, 
fixed  capital  cost,  in  existence,  in 
operation,  mandatory  Class  I  Federal 
Area,  natm^  conditions,  reconstruction, 
visibility  impairment,  significant 
impairment,  integral  vista,  continuous 
program  of  physical  on-site 
construction,  substantial  loss,  adverse 
impact  on  visibility,  pollutant,  and 
reasonably  attributable.  The  definitions 
are  consistent  with  EPA  and  CAA 
requirements. 

1200-3-23-.03     General  Visibility 
Protection  Standards 

This  section  states  that  no  person 
shall  cause  or  allow  emissions  in  excess 
of  the  standards  in  this  chapter,  and  that 
possession  of  a  valid  permit  shall  not 
protect  the  source  from  enforcement 
actions  if  permit  conditions  are  not  met. 
Also,  upon  mutual  agreement  of  the 
owner/operator  of  a  source  and  the 
Technical  Secretary,  a  more  restrictive 
emissions  limitation  than  specified  in 
this  chapter  may  be  established, 
operating  parameters  may  be  established 
as  a  binding  limit,  those  limits  will  be 
stated  as  special  condition(s)  for  any 
permit  or  order  concerning  the  source, 
and  violation  of  any  accepted  special 
limitation  is  grounds  for  revocation  of 
the  issued  permit. 

1200-3-23-04    Specific  Emission 
Standards  for  Existing  Stationary 
Facilities 

This  section  states  that  for  existing 
stationary  sources  which  cause  a 
visibility  impairment  in  any  mandatory 
Class  I  Federal  Area,  the  Technical 
Secretary  shall  specify  on  the  operating 
permit(s)  as  permit  conditions  the 
emission  limitation  that  is  best  available 
retrofit  technology  (BART). 
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1200-3-23-05     Specific  Emission 
Standards  for  Existing  Sources 

This  section  states  that  for  any 
existing  source  that  causes  visibility 
impairment  in  any  mandatory  Class  I 
Federal  Area,  the  Technical  Secretary 
may  specify  on  the  operating  permit(s) 
an  emissions  limitation  that  is 
equivalent  to  BART.  This  section  also 
states  that  existing  sources  subject  to  the 
provision  of  rule  (.04)  are  not  subject  to 
the  provisions  of  this  Rule. 

1 200-3-23-.06     Visibility  Standards  for 
New  and  Modified  Sources 

This  section  states  that  a  new  "major 
stationary  source"  or  a  "major 
modification"  construction  in  an 
attainment  area  or  unclassifiable  area 
must  meet  Prevention  of  Significant 
Deterioration  (PSD)  requirements,  and 
in  a  nonattainment  area  must  meet 
applicable  New  Source  Review  (NSR) 
requirements.  In  addition,  for  any  new 
source  or  modification,  the  Technical 
Secretary  may  require  BART. 

1200-3-23-.07    Visibility  Monitoring 
Requirements 

This  section  states  that  the  Technical 
Secretary  may  require  visibility 
monitoring  in  the  vicinity  of  a  source 
regulated  by  this  Chapter  and  that  the 
monitoring  shall  be  done  in  accordance 
with  the  requirements  as  specified  by 
the  Technical  Secretary. 

1 200-3-23- .  08    Exemptions  from  BAR  T 
Requirements 

This  section  provides  exemptions 
from  BART  as  follows: 

1.  Any  existing  stationary  facility 
subject  to  the  BART  requirement  may 
apply  to  the  Administrator  of  the  EPA 
through  the  Technical  Secretary  for  an 
exemption. 

2.  An  application  under  this  rule  must 
include  all  available  documentation 
relevant  to  the  impact  of  the  source's 
emissions  on  visibility  in  any 
mandatory  Class  I  Federal  Area  and  a 
demonstration  by  the  existing  stationary 
facility  that  it  does  not  or  will  not.  by 
itself  or  in  combination  with  other 
sources,  emit  any  air  pollutant  which 
may  be  reasonably  anticipated  to  cause 
a  significant  impairment  of  visibility  in 
any  mandatory  Class  I  Federal  Area. 

3.  A  fossil-fuel  fired  power  plant  with 
a  total  generating  capacity  of  750 
megawatts  or  more  may  receive  an 
exemption  from  BART  only  if  the 
owner/operator  demonstrates  to  the 
Technical  Secretary  that  it  is  located  at 
such  a  distance  from  all  mandatory 
Class  I  Federal  Areas  that  it  will  not 
emit  any  air  pollutant  which  may 
reasonably  be  anticipated  to  cause 
significant  impairment  of  visibility. 


4.  The  existing  stationary  source  must 
give  written  notice  to  all  affected 
Federal  Land  Managers  of  any 
application  for  exemption. 

5.  The  Federal  Land  Manager  may 
provide  an  initial  recommendation  or 
comment  on  the  disposition  of  such 
application. 

6.  Within  90  days  of  receipt  of  an 
application  for  exemption  the  Technical 
Secretary  will  provide  notice  of  receipt 
and  notice  of  opportunity  for  public 
hearing.  If  the  Technical  Secretary 
concurs,  the  application  for  exemption 
will  be  forwarded  to  the  Administrator 
of  EPA  who  may  grant  or  deny  the 
exemption.  An  exemption  granted  by 
the  Administrator  of  the  EPA  will  be 
effective  only  upon  concurrence  by  all 
affected  Federal  Land  Managers. 

Final  Action 

The  EPA  is  approving  the  submitted 
revisions  into  the  Tennessee  SIP  as 
described  in  the  SUPPLEMENTARY 
INFORMATION  section.  The  EPA  is 
publishing  this  action  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontioversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
September  2,  1997  unless,  by  August  1, 
1997  adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  September  2,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 


procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995.  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
fineil  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246.  255-66  (1976);  42  U.S.C.  7410(a)(2) 
and  7410(k)(3). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
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to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  2, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  17,  1997. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

Part  52  of  chapter  I.  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  .U.S.C.  7401-7671q. 
Subpart  RR — Tennessee 

2.  Section  52.2220  is  amended  by 
adding  paragraph  (c)(147)  to  read  as 
follows: 


§  52.2220    Identification  of  plan. 

***** 

(c)  *     *     * 

(147)  Addition  of  a  new  chapter 
1200-3-23  "Visibility  Protection"  to  the 
Tennessee  Air  Pollution  Control 
Regulations  submitted  by  the  Tennessee 
Department  of  Environment  and 
Conservation  on  February  9,  1993,  and 
December  19,  1994. 

(i)  Incorporation  bv  reference. 

(A)  Chapter  1200-3-23  "Visibility 
Protection,"  effective  July  24,  1994. 

(ii)  Other  material.  None. 
***** 

[FR  Doc.  97-17183  Filed  7-1-97;  8:45  am] 
BRUNO  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300500;  FRL-571»-e] 
RIN  2070-AB78 

Tebufenozlde;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
the  insecticide  tebufenozlde  in  or  on  the 
following  raw  agricultural  commodities: 
apples;  apple  pomace:  cottonseed, 
undelinted;  cottonseed  meal;  cottonseed 
oil;  cottonseed  hulls,  cotton  gin 
byproducts;  milk;  meat,  meat  fat,  and 
meat  by-products  of  catUe,  sheep,  and 
goats;  and  horse  meat  in  connection 
with  EPA's  granting  of  emergency 
exemptions  under  section  18  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  authorizing  use  of 
tebufenozide  on  apples  in  Pennsylvania, 
New  Jersey,  Virginia,  West  Virginia. 
Michigan  and  New  York.  This 
regulation  establishes  maximum 
permissible  levels  for  residues  of 
tebufenozide  on  the  above  raw 
agricultural  commodities  pursuant  to 
section  408(1)(6)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
These  tolerances  will  expire  and  be 
revoked  on  June  30,  1998. 
DATES:  This  regulation  becomes 
effective  July  2,  1997.  Objections  and 
requests  for  hearings  must  be  received 
by  EPA  on  or  before  September  2,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-300500], 
must  be  submitted  to:  Hearing  Clerk 


(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington.  EX:  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
BrMich.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  (OPP- 
300500),  must  be  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St..  SW.. 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCn  file  format.  All  copies  of  , 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300500].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Pat  Cimino,  Registration  Division 
(7505W).  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail;  Sixth  Floor,  Crystal  Station  #1, 
2800  Jefferson  Davis  Highway, 
Arlington.  VA  22202.  (703)  308-8328.  e- 
mail:  cimino.pat@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
tolerances  for  residues  of  the  insecticide 
tebufenozide  (benzoic  acid,  3,5- 
dimethyl-l-(l,l-dimethylethyl)-2-(4- 
ethylbenzoyl)hydrazide)  in  or  on  apples 
at  1.0  part  per  million  (ppm);  apple 
pomace  at  2.0  ppm;  cottonseed, 
undelinted  at  0.2  ppm:  cottonseed  meal 
at  0.5  ppm:  cottonseed  oil  at  1.3  ppm; 
cottonseed  hulls  at  0.8  ppm;  cotton  gin 
byproducts  at  4.0  ppm;  milk  at  0.05 
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ppm;  meat  of  cattle,  sheep,  goats,  and 
horses  at  0.02  ppm;  fat  of  cattle,  sheep, 
and  goats  at  0.10  ppm;  meat  by-products 
(except  liver  kidney)  of  cattle,  sheep, 
and  goats  at  0.10  ppm;  liver  of  cattle, 
sheep,  and  goats  at  1.0  ppm;  and  kidney 
of  cattle,  sheep,  and  goats  at  0.02  ppm. 
These  tolerances  will  expire  and  be 
revoked  by  EPA  on  June  30,  1998.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  FFDCA,  21  U.S.C.  301 
et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  Among 
other  things.  FQPA  amends  FFDCA  to 
bring  all  EPA  pesticide  tolerance-setting 
activities  under  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)  (FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption". 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166.  Section  408(1)(6)  of 
the  FFDCA  requires  EPA  to  establish  a 
time-limited  tolerance  or  exemption 


from  the  requirement  for  a  tolerance  for 
pesticide  chemical  residues  in  food  that 
will  result  from  the  use  of  a  pesticide 
under  an  emergency  exemption  granted 
by  EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemptions  for 
Tebufenozide  on  Apples  and  FFDCA 
Tolerances 

Between  February  13  and  April  24, 
1997,  the  New  Jersey  Department  of 
Environmental  Protection,  Virginia 
Department  of  Agriculture  and 
Consumer  Affairs,  New  York 
Department  of  Environmental 
Conservation,  and  Pennsylvania,  West 
Virginia,  and  Michigan  Departments  of 
Agriculture  requested  a  specific 
exemption  under  FIFRA  section  18  for 
the  use  of  tebufenozide  on  apples  to 
control  tufted  apple  bud  moth  in  PA,  NJ, 
VA  and  WV  and  oblique  banded 
leafix)ller  in  NY  and  MI.  These  pests  are 
becoming  increasingly  resistant  to 
registered  pesticide  alternatives  and 
growers  are  experiencing  both  quality 
and  yield  losses  from  infestations.  The 
registered  alternative  products  do  not 
provide  control  of  these  pests  and  lack 
of  a  viable  alternative  is  responsible  for 
growing  levels  of  economic  loss  over  the 
last  several  yeeu^.  Growers  will 
experience  significant  dfconomic  loss  if 
these  pests  are  not  controlled.  After 
having  reviewed  their  submissions,  EPA 
concurs  that  emergency  conditions 
exist. 

Between  March  18  and  June  20, 1997, 
the  Texas,  South  Carolina,  Louisiana, 
Florida,  Mississippi,  Arkansas. 
Alabama,  Georgia  and  New  Mexico 
Departments  of  Agriculture  requested  a 
specific  exemption  under  FIFRA 
Section  18  for  the  use  of  tebufenozide 
on  cotton  to  control  beet  armyworm  in 
cotton.  This  pest  is  resistant  to  control 
by  currently  registered  products  and 
growers  have  experienced  signiBcant 
ecSnomic  losses  from  infestations  of  this 
pest.  After  having  reviewed  their 
submissions.  EPA  concurs  that 
emergency  conditions  exist. 

As  part  of  its  assessment  of  these 
applications  for  emergency  exemption, 
EPA  assessed  the  potential  risks 
presented  by  residues  of  tebufenozide 


on  apples.  In  doing  so,  EPA  considered 
the  new  safety  standard  in  FFDCA 
section  408(b)(2),  and  EPA  decided  to 
grant  the  section  18  exemptions  only 
after  concluding  that  the  necessary 
tolerance  under  FFDCA  section  408(1)(6) 
would  clearly  be  consistent  with  the 
new  safety  standard  and  with  FIFRA 
section  18.  These  tolerances  for 
tebufenozide  will  permit  the  marketing 
of  apples  treated  in  accordance  with  the 
provisions  of  the  section  18  emergency 
exemptions.  Consistent  with  the  need  to 
move  quickly  on  the  emergency 
exemptions  and  to  ensure  that  the 
resulting  food  is  safe  and  lawful,  EPA  is 
issuing  these  tolerances  without  notice 
and  opportunity  for  public  comment 
under  section  408(e)  as  provided  in 
section  408(1)(6).  Although  these 
tolerances  will  expire  and  be  revoked  by 
EPA  on  June  30,  1998,  under  FFDCA 
section  408(1)(5),  residues  of 
tebufenozide  not  in  excess  of  the 
amount  specified  in  the  tolerances 
remaining  in  or  on  apples,  milk,  meat, 
meat  fat  and  meat  by-products  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  during  the  term  of, 
and  in  accordance  with  all  the 
conditions  of,  the  emergency 
exemptions.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

EPA  has  not  made  any  decisions 
about  whether  tebufenozide  meets  the 
requirements  for  registration  under 
FIFRA  section  3  for  use  on  apples  or 
whether  permanent  tolerances  for 
tebufenozide  for  apples  would  be 
appropriate.  This  action  by  EPA  does 
not  serve  as  a  basis  for  registration  of 
tebufenozide  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  action  serve  as  the  basis  for 
any  States  other  than  Pennsylvania, 
New  Jersey,  Virginia,  West  Virginia, 
New  York  or  Michigan  to  use  this 
product  on  this  crop  under  section  18  of 
FIFRA  without  following  all  provisions 
of  section  18  as  identified  in  40  CFR 
180.166.  For  additional  information 
regarding  the  emergency  exemptions  for 
tebufenozide,  contact  the  Agency's 
Registration  Division  at  the  address 
provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 


adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose- 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
,whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  For  shorter  term 
risks,  EPA  calculates  a  MOE  by  dividing 
the  estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100- fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight- 
of-the-evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure- 
activity  relationships.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low-dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  natiire  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  accoiuit  available  and  reliable 


information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100%  of  the 
crop  is  treated  by  pesticides  that  have 
established  tolerances.  If  the  TMRC 
exceeds  the  RfD  or  poses  a  lifetime 
cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  reliable  federal  and  private 
market  basket  survey  data.  Typically,  a 
range  of  estimates  are  supplied  and  the 
upper  end  of  this  range  is  assumed  for 
the  exposure  assessment.  By  using  the 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 

rv.  Aggregate  Risk  Assessments  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 

A.  Toxicological  Profile 

1 .  Acute  toxicity.  No  acute 
toxicological  effects  of  concern  were 
identified  by  the  Agency. 

2.  Short-  and  intermediate-term 
toxicity.  No  short-  or  intermediate-term 
toxicological  effects  of  concern  were 
identified  by  the  Agency. 

3.  Chronic  toxicity.  The  RfD  for 
tebufenozide  is  0.018  milligrams(mg)/ 
kilogram(kg)/day  and  is  based  on  a  1- 
year  feeding  study  in  dogs  with  a  NOEL 
of  1 .8  mg/kg/day  and  an  uncertainty 


factor  of  100.  Decreased  red  blood  cells, 
hematocrit,  and  hemoglobin  and 
increased  heinz  bodies,  reticulocytes, 
and  platelets  were  observed  at  the 
lowest-observed  effect  level  (LOEL)  of 
8.7  mg/kg/day. 

4.  Cancer.  Using  its  Guidelines  for 
Carcinogen  Risk  Assessment  published 
September  24,  1986  (51  FR  33992).  the 
Agency  has  classified  tebufenozide  as  a 
Group  "E"  chemical  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
carcinogenicity  studies  in  two  species. 
There  was  no  evidence  of 
carcinogenicity  in  a  2-year  rat  study  and 
an  18-month  mouse  study. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  looks  at  include  drinking 
water  (whether  from  groundwater  or 
surface  water),  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  In  evaluating  food  exposures,  EPA 
takes  into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children. 

A  permanent  tolerance  of  0.1  ppm  has 
been  established  for  residues  of 
tebufenozide  in  or  on  walnuts  and  an 
apple  import  tolerance  has  been 
established.  Tebufenozide  is  not 
registered  for  indoor  or  outdoor 
residential  uses. 

1.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  No  acute 
toxicological  effects  of  concern  have 
been  identified  for  tebufenozide  and  an 
acute  risk  assessment  is  not  required. 

2.  Chronic  exposure. — i.  Dietary-food 
exposure.  In  conducting  exposure 
assessments  for  this  section  18  request. 
EPA  used  tolerance  level  residues  and 
assiuned  that  100%  of  the  crop  would 
be  treated  with  the  pesticide  (TMRC 
worst-case  analysis  assumptions,  as 
described  above). 

ii.  Drinking  water  exposure. 
Environmental  fate  data  submitted  to 
the  Agency  suggest  that  tebufenozide  is 
moderately  persistent  to  persistent  and 
mobile  and  could  potentially  leach  to 
groundwater  and  runoff  to  surface  water 
under  certain  environmental  conditions. 

No  Maximum  Concentration  Level  or 
Health  Advisory  Level  has  been 
established  for  residues  of  tebufenozide 
in  drinking  water.  There  is  no  entry  for 
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tebufenozide  in  the  "Pesticides  in 
Groundwater  Database"  (EPA  34-12-92- 
001,  Sept.  1992). 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figiire  for 
consumption  of  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  tebufenozide  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
tebufenozide  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 
certainty  of  no  harm  if  the  tolerance  is 
granted. 

iii.  Non-dietary,  non-occupational 
exposure.  Non-dietary,  non- 
occupational exposure  is  not  expected 
because  tebufenozide  is  not  registered 
for  indoor  or  outdoor  residential  uses. 

C.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

Section  408{b)(2){D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 


mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  conunon  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
tebufenozide  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
tebufenozide  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  tebufenozide  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

D.  Safety  Determinations  for  U.S. 
Population 

1.  Acute  risk.  No  acute  toxicological 
effects  of  concern  have  been  identified 
for  tebufenozide  and  an  acute  risk 
assessment  is  not  required. 

2.  Short-  and  intermediate-term  risk. 
Because  no  toxicity  concerns  have  been 
identified  by  the  Agency  for  short-  or 
intermediate-term  exposure  to 


tebufenozide  and  no  indoor  or  outdoor 
residential  uses  are  registered,  a  short- 
or  intermediate-term  aggregate  risk 
assessment  is  not  required. 
3.  Chronic  risk.  Using  the 
conservative  TMRC  exposure 
assumptions  described  above,  EPA  has 
concluded  that  chronic  aggregate 
exposure  to  tebufenozide  from  food  will 
utilize  31%  of  the  RfD  for  the  U.S. 
population.  Aggregate  exposure  to 
tebufenozide  from  food  utilizes  <81%  of 
the  RfD  for  all  major  identifiable 
subgroups,  including  infants  and 
children.  EPA  generally  has  no  concern 
for  exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health, 
niespite  the  potential  for  exposure  to 
tebufenozide  in  drinking  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  RfD.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
chronic  aggregate  exposure  to 
tebufenozide  residues. 

E.  Determination  of  Safety  for  Infants 
and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  tebufenozide, 
EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 


Federal  Register  /  Vol.  62,  No.  127  /  Wednesday,  July  2,  1997  /  Rules  and  Regulations        35687 


existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety. 

Based  on  current  toxicological  data 
requirements,  the  data  base  for 
developmental  and  reproductive  studies 
for  tebufenozide  is  complete.  The  data 
indicate  that  there  are  no  special  pre-  or 
post-natal  toxicity  concerns  for  infants 
and  children  and  that  the  standard 
uncertainty  factor  is  adequate  to  protect 
the  safety  of  infants  and  children. 

Developmental  toxicity  was  not 
observed  in  developmental  studies 
using  rats  and  rabbits.  The  NOEL  for 
developmental  effects  in  both  rats  and 
rabbits  was  1,000  mg/kg/day  (HDT), 
which  is  the  limit  dose  for  testing  in 
developmental  studies. 

1.  Developmental  toxicity  studies. — i. 
Rat  developmental  toxicity.  The 
maternal  (systemic)  NOEL  was  250  mg/ 
kg/ day  and  the  LOEL  was  1 ,000  mg/kg/ 
day  based  on  decreased  weight  gain  and 
food  consumption.  The  developmental 
(pup)  NOEL  was  >  1,000  mg/kg/day,  the 
highest  dose  tested  (HDT). 

li.  Rabbit  developmental  toxicity.  The 
maternal  (systemic)  and  developmental 
(pup)  NOELs  were  >  1,000  mg/k^/day 
(HDT). 

2.  Reproductive  toxicity  studies. — Rat 
reproduction  toxicity.  In  the  two- 
generation  reproductive  toxicity  study 
in  the  rat,  the  parental  (systemic)  NOEL 
was  0.85  mg/k^day.  Splenic 
pigmentation  changes  and 
extrameduilary  hematopoiesis  occurred 
in  the  parents  at  the  LOEL  of  12.1  mg/ 
kg/day  (in  males  and  females  and  in 
both  generations).  In  addition  to  these 
effects,  decreased  body  weight  gain  and 
food  consumption  occurred  at  171.1  mg/ 
kg/day. 

The  reproductive  (pup)  NOEL  was 
12.1  mg/kg/day  and  the  LOEL  was  171.1 
mg/kg/day  based  on  a  slight  increase,  in 
both  generations,  in  the  number  of 
pregnant  females  that  did  not  deliver 
and  a  slight  increase  in  the  number  of 
second  generation  pregnant  females  that 
had  difficulty  delivering  and  had  to  be 
sacrfficed.  Additionally,  in  second 
generation  dams  at  the  LOEL,  the  length 
of  gestation  increased  and  implantation 
sites  decreased  significantiy.  Finally, 
the  number  of  pups  per  litter  decreased 
on  Lactation  Day  (LD)  4  to  90%  of  the 
controls  for  the  first  generation  and  on 
LD's  0  and  4  (80%)  for  the  second 
generation.  Because  these  reproductive 
effects  occurred  in  the  presence  of 
parental  (systemic)  toxicity,  these  data 
do  not  suggest  an  increased  post-natal 
sensitivity  to  children  and  infants  (that 
infants  and  children  might  be  more 


sensitive  than  adults)  to  tebufenozide 
exposure. 

3.  Pre-  and  post-  natal  sensitivity.  The 
developmental  (pup)  NOELs  of  >1,000 
mg/kg/day  (HDT)  from  the  rat  and  rabbit 
developmental  toxicity  studies 
demonstrate  that  there  is  no 
developmental  (pre-natal)  toxicity 
present  for  tebufenozide.  Additionally, 
these  developmental  NOELs  are  greater 
than  500-fold  higher  than  the  NOEL  of 
1.8  mg/kg/day  from  the  1-year  feeding 
study  in  dogs  which  was  the  basis  of  the 
RfD. 

In  the  reproductive  toxicity  study  in 
rats,  the  reproductive  NOEL  (12.1  mg/ 
kg/day)  is  14-fold  higher  than  the 
parental  NOEL  (0.85  mg/kg/day)  and 
indicates  that  post-natal  toxicity  in  the 
reproductive  studies  occurs  only  in  the 
presence  of  significant  parental  toxicity. 

These  developmental  and 
reproductive  studies  indicate  that 
tebufenozide  does  not  have  additional 
sensitivity  for  infants  and  children  in 
comparison  to  other  exposed  groups. 

4.  Acute  risk.  No  acute  toxicological 
effects  of  concern  have  been  identified 
for  tebufenozide  and  an  acute  risk 
assessment  is  not  required. 

5.  Short-  and  intermediate-term  risk. 
Because  no  toxicity  concerns  have  been 
identified  by  the  Agency  for  short-  or 
intermediate-term  exposure  to 
tebufenozide  and  no  indoor  or  outdoor 
residential  uses  are  registered,  a  short- 
or  intermediate-term  aggregate  risk 
assessment  is  not  required. 

6.  Chronic  risk.  Using  the 
conservative  exposure  assiunptions 
described  above,  EPA  has  concluded 
that  the  percentage  of  RfD  that  will  be 
utilized  by  dietary  (food  only)  exposure 
to  residues  of  tebufenozide  ranges  from 
41%  for  nursing  infants  up  to  80%  for 
non-nursing  infants  <1  year  old.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  chronic  exposure  to  tebufenozide  in 
drinking  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
chronic  aggregate  exposure  to 
tebufenozide  residues. 

V.  Other  Consideratioiu 

A.  Metabolism  in  Plants  and  Animals 

The  metabolism  in/on  plants  is 
adequately  understood.  The  residue  of 
concern  is  the  parent  compoimd, 


tebufenozide  per  se  as  specified  in  40 
CFR  180.482. 

The  metabolism  in  animals  is  not 
adequately  understood;  however,  for 
purposes  of  these  Section  1 8 
exemptions  only,  the  Agency  considers 
the  residue  of  concern  to  be  the  parent 
compound,  tebufenozide  per  se. 
Estimates  of  secondary  residues  in 
ruminant  tissues  were  extrapolated  from 
data  &om  a  goat  metabolism  study 
submitted  to  support  the  import 
tolerance  on  apples.  The  recommended 
secondary  ruminant  tissue  residues  are 
based  on  high  level  dosing  and 
maximum  radioactive  residues  found  in 
goat  tissues  and  are  likely  conservative 
estimates  of  the  actual  residue  levels 
that  would  occur  in  ruminants  fed  apple 
pomace  containing  tebufenozide 
residues. 

B.  Analytical  Enforcement  Methodology 

The  HPLC/UV  method,  TR  34-94-38  is 
adequate  to  detect  residue  so  the  parent 
compound  in  apples.  At  this  time,  there 
are  no  analytical  methods  available  to 
the  Agency  to  detect  secondary  residues 
in  animal  matrixes  as  a  result  of  this 
use. 

C.  Magnitude  of  Residues 

Residues  of  tebufenozide  are  not 
expected  to  exceed  the  following  levels 
as  a  result  of  this  use:  1.0  ppm  in  apples: 
2.0  ppm  in  apple  pomace;  0.05  ppm  in 
milk;  0.02  ppm  in  meat  of  cattle,  sheep, 
goat,  and  horse;  0.1  ppm  in  fat  of  cattle, 
sheep,  and  goats;  0.1  ppm  in  meat  by- 
products (except  liver  and  kidney)  of 
cattie,  sheep,  and  goats;  1.0  ppm  in  liver 
of  cattle,  sheep,  and  goat;  and  0.02  ppm 
in  kidneys  of  cattie,  sheep,  and  goats. 

D.  International  Residue  Umits 

There  are  no  Codex,  Canadian,  or 
Mexican  international  residue  limits 
established  for  use  of  tebufenozide  on 
apples. 

VI.  Conclusion 

Therefore,  tolerances  in  connection 
with  the  FIFRA  section  18  emergency 
exemptions  are  established  for  residues 
of  tebufenozide  in/on  the  following: 
apples  -  1.0  ppm;  apple  pomace  -  2.0 
ppm;  cottonseed,  undelinted  -  0.2  ppm; 
cottonseed  meal  -  0.5  ppm;  cottonseed 
oil  - 1.3  ppm;  cottonseed  hulls  -  0.8 
ppm;  cotton  gin  byproducts  -  4.0  ppm; 
milk  -  0.05  ppm;  meat  of  cattie.  sheep, 
goat,  and  horse  -  0.02  ppm;  &t  of  cattle, 
sheep,  and  goats  -  0.1  ppm;  meat  by- 
products (except  liver  and  kidney)  of 
cattie,  sheep,  and  goats  -  0.1  ppm;  liver 
of  cattie,  sheep,  and  goat  - 1.0  ppm:  and 
kidneys  of  cattle,  sheep,  and  goats  -  0.02 
ppm. 
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VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  September  2, 
1997.  file  written  objections  to  any 
aspect  of  this  regulation  (including  the 
revocation  provision)  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 


Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-300500]  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 

diectly  to  EPA: 
opp-docket@epamail  .epa.gov . 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  omcial  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  direcUy  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  section  408  of  the  FFDCA  and  is 
in  response  to  a  petition  received  by  the 
Agency  requesting  the  establishment  of 
such  a  tolerance.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entiUed  Regulatory  Plaiming  and 
Review  (58  FR  51735,  October  4,  1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 


Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Incorne 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  because  tolerances  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed 
rwule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  Prior 
to  the  recent  amendments  to  the 
FFDCA,  however,  EPA  had  treated  such 
actions  as  subject  to  the  RFA.  The 
amendments  to  the  FFDCA  clarify  that 
no  proposed  rule  is  required  for  such 
regulatory  actions,  which  makes  the 
RFA  inapplicable  to  these  actions. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact  (46  FR  24950,  May  4, 
1981).  In  accordance  with  Small 
Business  Administration  (SBA)  policy, 
this  determination  will  be  provided  to 
the  Chief  Counsel  for  Advocacy  of  the 
SBA  upon  request. 

X.  Submission  to  Congress  and  the 
General  Accounting  OCBce 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  ofRepresentatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Envirorunental  protection, 
Administrative  practice  and  procedure. 
Agricultural  conunodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  13,  1997. 

James  Jones, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 
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PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.482  is  amended  as 
follows: 

a.  In  paragraph  (a)  by  adding  a 
heading. 


b.  In  paragraph  (b)  by  revising  the 
introductory  text  and  alphabetically 
adding  the  entries  to  the  table. 

c.  By  adding  the  headings  and 
reserving  new  paragraphs  (c)  and  (d). 

§  180.482    Tebufenozkle;  tolerances  for 
residues. 

(a)  General.  *         *         * 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  insecticide  benzoic 
acid  in  connection  with  use  of  the 
pesticide  under  section  18  emergency 
exemptions  granted  by  EPA.  The 
tolerances  will  expire  and  are  revoked 
on  the  dates  specified  in  the  following 
table. 


Commodity 


Parts  per  million 


Expiration/Revocation 
Date 


Apple  pomace 

Apples  .. ....„ 

Ocllllo,  131  •••••■•••■•■•••••■•*•••■•■••••■•■■■••••••••»< 

Cattle,  kidney  _ , 

Cattle,  liver  „., 

Cattle,  mbyp 

Cattle,  meat 

Cotton  gin  byproducts 

Cottonseed  hulls  

Cottonseed  meal 

Cottonseed  oil  .: ^« 

Cottonseed,  undellnted  A.. 

Goats,  fat ^..^ 

Goats,  kidney  _ 

Goats,  liver „ ^.^. 

Goats,  mbyp 

Goats,  meat 

Horses,  meat 


Milk 


Sheep,  fat 

Sheep,  kidney 
Sheep,  liver  .... 
Sheep,  mbyp  .. 
Sheep,  meat ... 


2.0 

1.0 

0.10 

0.02 

1.0 

0.10 

0.02 

4.0 

0.8 

0.5 

1.3 

0.2 

0.10 

0.02 

1.0 

0.10 

0.02 

0.02 


0.05 


0.10 
0.02 
1.0 
0.10 
0.02 


6/30/98 
&'30/98 
6/30/98 
6/30/98 
6/30,'98 
6/30/98 
6.'30/98 
6/30/98 
6/30/98 
6,'30/98 
6AJ0/98 
6/30/98 
5/30/98 
6/30/98 
6/30/98 
6/30/98 
6/30/98 
6/30/98 


6/30/98 


6/30/98 
6/30/98 
5/30/98 
6,'30/98 
6/30/98 


(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  97-17370  Filed  7-1-97;  8:45  am) 

BILUNG  CODE  6560-60-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-5850-1] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the 

Cheshire  Ground  Water  Contamination 

Site  from  the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  I  announces  the 
deletion  of  the  Cheshire  Ground  Water 


Contamination  site  fr^m  the  National 
Priorities  List  (NPL).  The  NPL  is 
Appendix  B  of  40  CFR  Part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Contingency  Plan  (NCP), 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA),  as  amended.  EPA  and  the 
State  of  Connecticut  have  determined 
that  the  Site  poses  no  significant  threat 
to  public  health  or  the  environment  and, 
therefore,  no  further  remedial  measures 
pursuant  to  CERCLA  are  appropriate. 

EFFECTIVE  DATE:  July  2,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Dolan,  Remedial  Project  Manager,  U.S. 
EPA  Region  I  (HBT),  JFK  Federal 
Building,  Boston,  MA  02203,  (617)  573- 
9698. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Cheshire 
Ground  Water  Contamination  Site, 
Cheshire,  Connecticut. 


A  Notice  of  Intent  to  Delete  for  this 
site  was  published  on  March  21.  1997 
(62  FR  13568).  The  closing  date  for 
comments  on  the  Notice  of  Intent  to 
Delete  was  April  21,  1997.  E^A  received 
no  comments. 

EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  the  Hazardous  Response  Trust 
Fund  (Fund-)  financed  remedial  actions. 
Any  site  deleted  from  the  .NPL  remains 
eligible  for  Fund-Financed  remedial 
actions  in  the  unlikely  event  that 
conditions  at  the  site  warrants  such 
action.  Section  300.425(e)(3)  of  the  NCP 
states  that  Fund-Financed  actions  may 
be  taken  at  sites  deleted  from  the  NPL. 
Deletion  of  a  site  from  the  NPL  does  not 
affect  responsible  party  liability'  or 
impede  agency  efforts  to  recover  costs 
associated  with  response  efforts. 
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List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties. 
Reporting  and  recordkeeping 
requirements.  Superfund,  Water 
pollution  control.  Water  supply.  ' 

Dated:  June  12, 1997. 
Linda  M.  Murphy, 

Director.  Office  of  Site  Remediation  and 
Restoration. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  300  is  amended 
as  follows: 

PART  300-{AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757.  3  CFR. 
1991  Comp.,  p.351;  E.O.  12580,  52  FR  2923; 
3  CFR.  1987  Comp.,  p. 193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  by  removing  the  site 
"Cheshire  Ground  Water 
Contamination,  Cheshire,  Connecticut". 

[FR  Doc.  97-17032  Filed  7-1-97;  8:45  am) 

WLUNG  CODE  tSM-W-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 

(OPPTS-505810;  FRL-571S-3] 
RIN  2070-AB27 

Revocation  of  Significant  New  Use 
Rules  For  Certain  Chemical 
Substances 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  EPA  is  revolting  two 
significant  new  use  rules  (SNUR) 
promulgated  under  section  5(a)(2)  of  the 
Toxic  Substances  Control  Act  (TSCA) 
for  certain  chemical  substances  based 
on  new  toxicity  data.  Based  on  the  data, 
the  Agency  determined  that  it  could  no 
longer  support  a  finding  that  activities 
not  described  in  the  TSCA  section  5(e) 
consent  order  may  result  in  significant 
changes  in  human  exposure. 
DATES:  This  rule  is  effective  August  1, 
1997. 

FOR  FURTWER  INFORMATION  CONTACT: 
Susan  B.  Hazen.  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 


Agency.  Rm.  E-543A,  401  M  St..  SW., 
Washington,  DC  20460;  telephone:  202- 
554-1404;  TDD:  202-554-0551;  e-mail: 
TSCA-Hotline@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATKM:  In  the 
Federal  Register  of  October  31,  1990  (55 
FR  45994),  EPA  issued  a  SNUR  for 
alkenoic  acid,  trisubstituted-benzyl- 
disubstituted-phenyl  ester  and  allcenoic 
acid,  trisubstituted-phenylalkyl- 
disubstituted-phenyl  ester.  Because  of 
additional  data,  EPA  has  received  for 
these  substances,  EPA  is  proposing  to 
revoke  the  SNURs. 

L  Background 

The  Agency  proposed  the  revocation 
of  the  SNURs  for  these  substanc6s  in  the 
Federal  Register  of  February  11, 1997 
(62  FR  6160)(FRL-5580-8).  The 
background  and  reasons  for  the 
revocation  of  the  SNURs  are  set  forth  in 
the  preamble  to  the  proposed 
revocation.  The  Agency  received  no 
public  comment  concerning  the 
proposed  revocation.  As  a  result,  EPA  is 
revoking  these  SNURs. 

n.  Background  and  Rationale  for 
Revocation  of  the  Rule 

During  review  of  the  PMNs  submitted 
for  the  chemical  substances  that  are  the 
subject  of  this  revocation,  EPA 
concluded  that  regulation  was 
wsuTanted  based  on  the  fact  that 
activities  not  described  in  the  section 
5(e)  consent  order  may  result  in 
significant  changes  in  human  exposure. 
Based  on  these  findings,  SNURs  were 
promulgated. 

EPA  has  revoked  the  section  5(e) 
consent  order  that  is  the  basis  for  these 
SNURs  and  has  determined  that  it  can 
no  longer  support  a  finding  that 
activities  not  described  in  the  section 
5(e)  consent  order  may  result  in 
significant  changes  in  human  exposure. 
The  proposed  revocation  of  SNUR 
provisions  for  these  substances 
designated  herein  is  consistent  with  this 
finding. 

In  light  of  the  above,  EPA  proposed  to 
revoke  the  SNUR  provisions  for  these 
chemical  substances.  When  this 
revocation  becomes  final,  EPA  will  no 
longer  require  notice  of  any  company's 
intent  to  manufactiue,  import,  or 
process  these  substances.  In  addition, 
export  notification  under  section  12(b) 
of  TSCA  will  no  longer  be  required. 

m.  Rulemaking  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  number 
50581D  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record. 


including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
confidential  business  information  (CBI), 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  in  the 
TSCA  Nonconfidential  Information 
Center,  Rm.  NE-B607,  401  M  St.  SW.. 
Washington,  DC. 

IV.  Regulatory  Assessment 

This  final  rule  revokes  or  eliminates 
an  existing  regulatory  requirement  and 
does  not  contain  any  new  or  amended 
requirements.  As  such,  the  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entiUed  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Since  this  final  rule  does  not  impose 
any  requirements,  it  does  not  contain 
any  information  collections  subject  to 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  require  any  other  action  under 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entiUed  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.),  the  Agency  has 
determined  that  SNUR  revocations, 
which  eliminate  requirements  without 
imposing  any  new  ones,  have  no 
adverse  economic  impacts.  The 
Agency's  generic  certification  for  SNUR 
revocations  appears  at  62  FR  29688 
(June  2, 1997),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

V.  Submission  to  Congress  and  the 
General  Accounting  OfiGce 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  major  rule  as  defined  by 
5  U.S.C.  804(2). 
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List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  materials,  Recordkeeping 
and  reporting  requirements. 

Dated:  June  24,  1997. 

Charles  M.  Auer, 

Director.  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 

PART  721— [AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607.  and 
2625(c). 

§721.3020    [Removed] 

2.  By  removing  §  721.3020. 

§721.3040    [Removed] 

3.  By  removing  §  721.3040. 

[FR  Doc.  97-17178  Filed  7-1-97;  8:45  am] 

BILUNG  CODE  SS60-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  721 
[OPPTS-506220;  FRL-5715-21 
RIN  2070-nAB27 

Aliphatic  Ester;  Revocation  of  a 
Significant  New  Use  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

StiMMARY:  EPA  is  revoking  a  significant 
new  use  rule  (SNUR)  promulgated 
under  section  5(a)(2)  of  the  Toxic 
Substances  Control  Act  (TSCA)  for 
aliphatic  ester  based  on  a  new 
evaluation  of  toxicity  data.  Based  on  the 
data  the  Agency  determined  that  it 
could  no  longer  support  a  finding  that 
activities  not  described  in  the  TSCA 
section  5(e)  consent  order  may  result  in 
significant  changes  in  human  exposure. 
DATES:  This  rule  is  effective  August  1, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency.  Rm.  E-543A,  401  M  St.,  SW., 
Washington,  DC  20460;  telephone:  202- 
554-1404;  TDD:  202-554-0551;  e-mail: 
TSCA-Hotiine@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  tiie 
Federal  Register  of  August  30,  1995  (60 
FR  45072)(FRL-4629-2)  EPA  issued  a 
SNUR  establishing  significant  new  uses 


for  aliphatic  ester.  Because  of  additional 
data  EPA  has  received  for  this 
substance,  EPA  is  proposing  to  revoke 
tills  SNUR. 

L  Background 

The  Agency  proposed  the  revocation 
of  the  SNUR  for  this  substance  in  the 
Federal  Register  of  February  4,  1997  (62 
FR  5196)(FRL-5580-7).  The'  background 
and  reasons  for  the  revocation  of  the 
SNUR  are  set  forth  in  the  preamble  to 
the  proposed  revocation.  The  Agency 
received  no  public  comment  concerning 
the  proposed  revocation.  As  a  result, 
EPA  is  revoking  this  SNUR. 

n.  Background  and  Rationale  for 
Revocation  of  the  Rule 

During  review  of  the  PMN  submitted 
for  the  chemical  substance  that  is  the 
subject  of  this  revocation.  EPA 
concluded  that  regulation  was 
warranted  based  on  the  fact  that 
activities  not  described  in  the  section 
5(e)  consent  order  may  result  in 
significant  changes  in  human  exposure. 
Based  on  these  findings,  a  SNUR  was 
promulgated. 

EPA  has  revoked  the  section  5(e) 
consent  order  that  is  the  basis  for  this 
SNUR  and  determined  that  it  could  no 
longer  support  a  finding  that  activities 
not  described  in  the  section  5(e)  consent 
order  may  result  in  significant  changes 
in  human  exposure.  The  proposed 
revocation  of  SNUR  provisions  for  this 
substance  designated  herein  is 
consistent  with  this  finding. 

In  light  of  the  above,  EPA  proposed  to 
revoke  the  SNUR  provisions  for  this 
chemical  substance.  When  this 
revocation  becomes  final,  EPA  will  no 
longer  require  notice  of  any  company's 
intent  to  manufacture,  import,  or 
process  this  substance.  In  addition, 
export  notification  under  section  12(b) 
of  TSCA  will  no  longer  be  required. 

m.  Rulemaking  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  number 
OPPTS-50622D  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  confidential  business 
information  (CBI),  is  available  for 
inspection  fi^m  12  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  in  the  TSCA  Nonconfidential 
Information  Center,  Rm.  NE-B607,  401 
M  St..  SW.,  Washington,  DC. 


rv.  Regulatory  Assessment 

This  final  rule  revokes  or  eliminates 
an  existing  regulatory  requirement  and 
does  not  contain  any  new  or  amended 
requirements.  As  such,  the  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  1 2866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4,  1993). 
Since  this  final  rule  does  not  impose 
any  requirements,  it  does  not  contain 
any  information  collections  subject  to 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  require  any  other  action  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq.).  the  .\gency  has 
determined  that  SNUR  revocations, 
which  eliminate  requirements  without 
imposing  any  new  ones,  have  no 
adverse  economic  impacts.  The 
Agency's  generic  certification  for  SNUR 
revocations  appears  at  62  FR  29688 
Oune  2,  1997),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

V.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C,  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatorv' 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  major  rule  as  defined  by 
5  U.S.C.  804(2), 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection,  Chemicals. 
Hazardous  materials.  Recordkeeping 
and  reporting  requirements. 

Dated:  June  24,  1997. 

Charles  M.  Auer, 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Therefore,  40  CFR  part  721  is 
amended  as  follows: 
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PART  721— {AMENDED] 

1.  The  authority  citation  for  part  721 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  and 
2625(c). 


§721.2815    [Removed] 

2.  Section  721.2815  is  removed. 
[FR  Doc.  97-17179  Filed  7-1-97:  8:45  am] 

BILLING  CODE  6S60-SO-F 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Parts  1 002  and  1 1 80 
[STB  Ex  Parte  No.  556] 

Railroad  Consolidation  Procedures — 
Modification  of  Fee  Policy:  Correction 

AGENCY:  Surface  Transportation  Board 
(Board). 


ACTION:  Final  rules:  correction  of 
effective  date. 

SUMMARY:  The  Board  is  correcting  the 
effective  date  for  the  final  rules  relating 
to  the  Board's  fee  policy  for  proceedings 
involving  major  railroad  consolidations, 
which  were  published  at  62  FR  28375 
on  May  23,  1997.  The  corrected  effective 
date  appears  below. 
DATES:  The  effective  date  of  the  final 
rules  published  at  62  FR  28375  on  May 
23,  1997,  is  corrected  from  May  15, 1997 
to  May  5.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  M.  King,  (202)  565-1639  or 
David  T.  Groves,  (202)  565-1551.  [TDD 
for  the  hearing  impaired:  (202)  565- 
1695.1 

SUPPLEMENTARY  INFORMATION:  On  March 
4, 1997,  at  62  FR  9714,  the  Board 
published  interim  rules  that  modified 
the  Board's  user  fee  policy  for 
proceedings  involving  major  railroad 


consolidations  under  49  CFR  part  1180 
and  the  Board's  corresponding  fee 
regulations  at  49  CFR  part  1002. 
Subsequently  on  May  23,  1997,  at  62  FR 
28375,  the  Board  adopted  those  interim 
rules  with  one  minor  modification. 
Because  an  incorrect  effective  date  was 
given  in  the  document  published  on 
May  23,  1997,  the  Board  is  issuing  this 
document  to  show  that  the  effective  date 
of  those  rules  is  corrected  to  be  May  5, 
1997. 

Decided:  June  25,  1997. 

By  the  Board.  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  97-17345  Filed  7-1-97;  8:45  am) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposeo 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  880 
RIN  3206-^H75 

Retirement  and  Insurance  Benefits 
When  an  Annuitant  Is  Missing 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  is  proposing 
regulations  to  establish  a  uniform 
standard  that  OPM  will  use  in  its 
administration  of  retirement  and 
insurance  benefits  in  cases  in  which  an 
annuitant  disappears.  These  regulations 
would  establish  procedures  to 
determine  the  status  of  the  missing 
annuitant  and  to  allow  the  missing 
annuitant's  dependents  to  obtain 
benefits  until  the  missing  annuitant's 
status  is  resolved. 

DATES:  Comments  must  be  received  on 
or  before  September  2, 1997. 
ADDRESSES:  Send  comments  to  John  E. 
Landers,  Chief,  Retirement  Policy 
Division;  Retirement  and  Insurance 
Service;  Office  of  Personnel 
Management;  P.O.  Box  57;  Washington, 
DC  20044;  or  deliver  to  OPM,  Room 
4351,  1900  E  Street  NW.,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  L.  Siegelman,  (202)  606-0299. 
SUPPLEMENTARY  INFORMATION:  These 
regulations  are  intended  to  establish 
OPM's  procedures  for  making  payments 
of  annuity  during  a  period  when  an 
annuitant  is  missing  and  until  the 
annuitant  is  either  found  or  officially 
determined  to  have  died.  The 
regulations  are  aimed  at  providing 
continuing  support  to  the  family  of  a 
missing  annuitant,  while  balancing  the 
interest  of  the  Government  in  protecting 
the  retirement  system  from  unwarranted 
disbursements. 

These  cases  are  uncommon,  but  about 
once  a  year  a  case  arises  under  Civil 
Service  Retirement  System  (CSRS)  or 


Federal  Employees  Retirement  System 
(FERS)  in  which  an  annuitant 
disappears.  In  some  cases,  the 
circumstances  of  the  disappearance  are 
such  that  local  authorities  are  able  to 
declare  the  missing  annuitant  legally 
dead  (e.g.,  victims  of  a  plane  crash  with 
no  survivors  but  bodies  are  not 
identifiable)  and  we  are  able  to  begin 
survivor  benefit  payments  to  the 
affected  families,  but,  in  other  cases,  a 
long  waiting  period  is  required  before  a 
missing  annuitant  can  be  declared 
legally  dead.  However,  over  the  years, 
our  experience  has  been  that  such 
missing  individuals  are  not  found  alive. 
Accordingly,  the  proposed  regulations 
would  provide  for  continuing  payment 
of  the  amount  that  would  be  payable  as 
survivor  annuity  if  the  missing 
annuitant  were  dead. 

Subpart  A  contains  information  of  a 
general  nature,  including  a  description 
of  the  type  of  case  covered  by  the 
regulations,  cross  references  to  related 
regulations,  and  definitions  of  terms 
used  in  the  regulations.  Section  880.101 
limits  the  scope  of  these  regulations  to 
cases  involving  the  disappearance  of 
individuals  who  are  already  retired. 

In  the  case  of  disappearance  of  a 
separated  employee  who  has  not 
applied  for  aimuity,  we  have  no 
authority  to  pay  an  employee  annuity 
as  determined  by  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
in  the  case  of  Oshiver  v.  Office  of 
Personnel  Management,  896  F.2d  540 
(Fed.  Cir.  1990).  The  court  found  that  no 
payments  can  be  made  until  the 
individual  personally  files  an 
application.  Accordingly,  section 
'880.101  excludes  from  the  coverage  of 
the  regulations  any  case  in  which  the 
former  employee  has  not  applied  for 
.  retirement. 

Section  880.102  is  a  research  aid 
providing  references  to  related 
regulations. 

Section  880.103  defines  terms  used  in 
this  part. 

Subpart  B  establishes  the  procedures 
that  we  will  follow  in  missing  annuitant 
cases.  Section  880.202  establishes  that 
the  Retirement  and  Insurance  Service  is 
the  component  of  OPM  that  will  receive 
and  act  on  any  missing  annuitant  report. 

Section  880.203  establishes  the 
procedure  that  OPM  will  follow  to 
determine  that  a  retiree  is  missing  and 
assigns  to  the  Retirement  and  Insurance 
Service  the  responsibility  for 


suspending  payment  and  providing 
notice  to  affected  individuals.  That 
section  also  specifies  the  types  of 
information  that  the  affected  individual 
will  receive  in  the  suspension  notice. 

Section  880.204  provides  for 
retroactive  restoration  of  the  annuity 
and  an  offset  for  any  disbursements 
made  during  the  disappearance,  in  the 
event  that  the  annuitant  is  found.  That 
section  also  provides  that  we  will 
consider  issues  of  competency  of  the 
previously  missing  annuitant  and  if 
necessar\'  require  a  representative  payee 
be  appointed  before  restoring  the 
annuity. 

Section  880.205  establishes  the 
standard  of  evidence  required  to  prove 
the  death  of  a  missing  annuitant  before 
we  will  authorize  any  form  of  lump-sum 
death  benefits  under  CSRS  or  FERS  or 
a  life  insurance  payment.  .Although  in 
routine  CSRS  and  FERS  death  cases  we 
accept  other  forms  of  evidence  to 
establish  the  death  of  an  annuitant,  in 
missing  annuitant  cases  before  paying 
any  lump-sum  death  benefit  or  life 
insurance,  we  will  require  documentary 
evidence  that  an  official  with  legal 
authority  to  make  determinations  that 
an  individual  is  legally  dead  has  made 
such  a  determination  for  the  missing 
annuitant.  The  individual  claiming  that 
the  missing  annuitant  is  dead  has  the 
burden  of  proving  that  the  official 
determining  death  is  authorized  to  make 
such  determinations.  We  expect  that 
such  proof  will  generally  consist  of 
appropriate  State  or  other  official 
documents  authorizing  the  official  to 
make  such  determinations. 

Section  880.206  establishes  a  uniform 
date  of  death  for  the  cases  covered  by 
these  regulations.  This  rule  is  needed  to 
prevent  unjustified  variations  in 
benefits  depending  on  local  law.  Under 
these  regulations,  the  date  of 
disappearance  will  be  used  as  the  date 
of  presumed  death. 

Section  880.207  establishes  that  we 
will  review  each  missing  annuitant  case 
after  a  determination  of  death  to  make 
certain  that  the  proper  benefits  have 
been  paid  and  premiums  collected 
consistent  with  the  date  of  death 
established  under  section  880.206. 

Subpart  C  establishes  the 
methodology  that  we  will  use  to 
determine  benefit  levels  while  the 
annuitant  is  missing.  Section  880.302 
provides  for  payment  of  CSRS  and  FERS 
survivor  annuity  as  though  the  missing 
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annuitant  were  dead.  In  the  usual 
missing  annuitant  case,  the  effect  of  this 
rule  is  that  the  spouse  will  be  paid  at 
the  survivor  rate — 55  percent  (CSRS)  or 
50  percent  (FERS)  of  the  missing 
annuitant's  benefit.  However,  if  the 
missing  annuitant  had  children  who 
would  be  eligible  for  a  survivor  annuity, 
we  would  make  payments  at  the  child 
annuity  rate  as  well.  Also,  if  a  former 
spouse  has  been  receiving  a  portion  of 
the  annuitant's  monthly  benefit  in 
accordance  with  a  court  order,  that 
payment  to  the  former  spouse  would  be 
suspended  under  rules  that  would 
normally  apply  when  an  annuitant's 
payments  are  suspended.  See  5  CFR 
838.323.  If  a  former  spouse  would  be 
entitled  to  the  survivor  annuity,  upon 
the  missing  annuitant's  death,  we  will 
pay  the  former  spouse  an  amount  equal 
to  that  survivor  annuity. 

Section  880.303  establishes  that 
family  health  benefits  coverage 
continues  while  the  annuitant  is 
missing  if  there  is  more  than  one 
eligible  family  member,  and  that  the 
enrollment  is  transferred  to  an  eligible 
family  member.  If  there  is  only  one 
eligible  family  member,  the  enrollment 
is  changed  to  self  only  and  transferred 
to  that  family  member.  If  the  missing 
annuitant  has  a  self-only  enrollment,  the 
enrollment  terminates.  If  the  missing 
annuitant  is  later  found  to  be  alive,  the 
original  enrollment  is  reinstated  upon 
the  armuitant's  reappearance  unless  the 
armuitant  or  his  or  her  representative 
requests  that  it  be  restored  retroactively 
to  the  time  of  the  disappearance. 

Section  880.304  establishes  that  life 
insurance  premiums  will  not  be 
collected  while  the  annuitant  is  missing. 
If  the  annuitant  is  located,  back 
premiums  will  be  collected.  If  not,  the 
suspension  of  premiums  will  be 
permanent  because  the  annuitant  is 
deemed  to  have  died  on  the  date  of 
disappearance. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulation  will  only  affect 
retirement  and  insurance  benefits  of 
retired  Government  employees  and  their 
survivors. 

List  of  Subjects  in  5  CFR  Fart  880 

Administrative  practice  and 
procedure.  Government  employees. 
Health  insurance.  Hostages.  Life 
insurance,  Pensions,  Retirement. 


U.S.  Office  of  Personnel  Management. 

James  B.  King, 

Director. 

Accordingly,  0PM  proposes  to  amend 
5  CFR  as  follows: 

1.  Part  880  is  added  to  read  as  follows: 

PART  880— RETIREMENT  AND 
INSURANCE  BENEFITS  DURING 
PERIODS  OF  UNEXPLAINED 
ABSENCE 

Subpart  A — General 

Sec. 

880.101  Purpose  and  scope. 

880.102  Regulatory  structure. 

880.103  Definitions. 

Subpart  B — Procedures 

880.201  Purpose  and  scofte. 

880.202  Referral  to  Associate  Director. 

880.203  Missing  annuitant  status  and 
suspension  of  annuity. 

880.204  Restoration  of  annuity. 

880.205  Determinations  of  death. 

880.206  Date  of  death. 

880.207  Adjustment  of  accounts  after 
finding  of  death. 

Subpart  C — Continuation  of  Benefits 

880.301  Purpose. 

880. 302  Payments  of  CSRS  or  FERS 
benefits. 

880.303  FEHBP  coverage. 

880.304  FECLI  coverage. 

Autkority:  5  U.S.C.  8347(a),  8461(gJ,  8716, 
8913. 

Subpart  A — General 

§  880. 101    Purpose  and  scope. 

(a)  The  purpose  of  this  part  is  to 
establish  a  uniform  standard  that  OPM 
will  use  in  its  administration  of  benefits 
for  CSRS,  FERS,  FEHBP  and  FEGLI  in 
cases  in  which  an  annuitant  becomes  a 
missing  annuitant. 

(b)  This  part  establishes  the 
procedures  that  OPM  will  follow  to — 

(1)  Determine — 

(i)  Who  is  a  missing  annuitant, 

(ii)  When  a  missing  annuitant  has 
died, 

(iii)  When  benefits  will  be  paid  in 
missing  armuitant  cases,  and 

(iv)  FEHBP  coverage  for  family 
members  of  a  missing  annuitant;  and 

(2)  Make  adjustments  to  CSRS  and 
FERS  benefit  payments,  FEHBP 
coverage  and  premiums,  and  FEGLI 
benefit  payments  and  premiums  after  a 
determination  that  a  missing  annuitant 
is  dead. 

(c)  This  part  applies  only  to  situations 
in  which  an  individual  who  satisfies  the 
statutory  definition  of  an  armuitant 
under  section  8331(9)  or  section  8401(2) 
of  title  5,  United  States  Code,  disappears 
and  has  not  been  determined  to  be  dead 
by  an  authorized  institution.  This  part 
does  not  apply  to — 


(1)  An  employee,  regardless  of 
whether  the  absence  is  covered  by 
subchapter  VII  of  chapter  55  of  title  5, 
United  States  Code:  or 

(2)  A  separated  employee  who 
either — 

(i)  Does  not  meet  the  age  and  service 
requirements  for  an  annuity,  or 

(ii)  Has  not  filed  an  application  for 
annuity. 

§  880. 1 02    Regulatory  structure. 

(a)  This  part  contains  the  following 
subparts: 

(1)  Subpart  A  contains  general 
information  about  this  part  and  related 
subjects. 

(2)  Subpart  B  establishes  the 
procedures  that  OPM  will  follow  in 
missing  annuitant  cases. 

(3)  Subpart  C  establishes  the 
methodologies  that  OPM  will  apply  in 
determining  continuations  of  coverage 
and  amounts  of  payments  in  missing 
annuitant  cases. 

(b)  Part  831  of  this  chapter  contains 
information  about  benefits  under  CSRS. 

(c)  Part  838  of  this  chapter  contains 
information  about  benefits  available  to 
former  spouses  under  court  orders. 

(d)  Parts  841  through  844  of  this 
chapter  contain  information  about 
benefits  under  FERS. 

(e)  Parts  870  through  873  of  this 
chapter  contain  information  about 
benefits  under  FEGLI. 

(f)  Part  890  of  this  chapter  contains 
information  about  benefits  under 
FEHBP. 

(g)  Part  1200  of  this  tide  contains 
information  about  Merit  Systems 
Protection  Board  review  of  OPM 
decisions  affecting  interests  in  CSRS  or 
FERS  benefits. 

(h)  Part  1600  of  this  title  contains 
information  about  benefits  under  the 
Thrift  Savings  Plan. 

§880.103    Definitions. 

For  purposes  of  this  part — 

Annuitant  means  an  individual  who 
has  separated  from  the  Federal  service 
with,  and  has  retained,  tide  to  a  CSRS 
or  FERS  aimuity,  has  satisfied  the  age 
and  service  requirements  for 
commencement  of  that  annuity,  and  has 
filed  an  application  for  that  annuity. 

Associate  Director  means  OPM's 
Associate  Director  for  Retirement  and 
Insurance  or  his  or  her  designee: 
Authorized  institution  means  a 
government  organization  or  official 
legally  charged  with  making 
determinations  of  death  in  the  State  or 
country  of  the  missing  armuitant's 
domicile,  citizenship,  or  disappearance; 

CSRS  means  the  Civil  Service 
Retirement  System  established  in 
subchapter  III  of  chapter  83  of  tide  5, 
United  States  Code; 
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FEGLI  means  the  Federal  Employees 
Group  Life  Insurance  program 
established  in  chapter  87  of  tide  5, 
United  States  Code; 

FEHBP  means  the  Federal  Employees 
Health  Benefits  Program  established  in 
chapter  89  of  title  5,  United  States  Code; 

FERS  means  the  basic  benefit  portion 
of  the  Federal  Employees  Retirement 
System  established  in  subchapters  I,  II, 
IV,  V,  and  VI  of  chapter  84  of  title  5, 
United  States  Code:  FERS  does  not 
include  benefits  under  the  Thrift 
Savings  Plan  established  under 
subchapters  III  and  VII  of  chapter  84  of 
tide  5,  United  States  Code: 

Missing  annuitant  means:  an 
individual  who  has  acquired  the  status 
of  missing  annuitant  under  §  880.203(b). 

Subpart  B — Procedures 

§  880.201    Purpose  and  scope. 

This  subpart  establishes  the 
procedures  that  OPM  will  use  to — 

(a)  Determine  that  an  individual  is  a 
missing  annuitant; 

(b)  Suspend  payment  of  aimuity  to  a 
missing  annuitant; 

(c)  Notify  iiidividuals  affected  by  such 
a  suspension  of  payments;  and 

(d)  Determine  that  a  missing 
armuitant  has  died. 

§  880.202    Referral  to  Associate  Director. 

Any  OPM  office  that  receives 
information  concerning  the  possibility 
that  an  armuitant  might  have 
disappeared  will  notify  the  Associate 
Director. 

§  880.203    Missing  annuitant  status  and 
suspension  of  annuity. 

(a)  Upon  receipt  of  information 
concerning  the  possibility  that  an 
armuitant  has  disappeared,  the 
Associate  Director  will  conduct  such 
inquiry  as  he  or  she  determines  to  be 
necessary  to  determine  whether  the 
armuitant  is  alive  and  whether  the 
armuitant's  whereabouts  can  be 
determined. 

(b)  If  during  an  inquiry  under 
paragraph  (a)  of  this  section,  or  upon 
subsequent  receipt  of  additional 
information,  the  Associate  Director 
finds  substantial  evidence  (as  defined  in 
§  1201.56(c)(1)  of  diis  tide)  to  believe 
that  an  annuitant  is  either  not  alive  or 
that  the  armuitant's  whereabouts  cannot 
be  determined,  the  armuitant  acquires 
the  status  of  missing  annuitant.  "The 
Associate  Director  will  then — 

(1)  Suspend  payments  to  the  missing 
anniutant;  and 

(2)  Notify  individuals  who  may  be 
able  to  qualify  for  payments  under 

§  880.302  diat— 

(i)  OPM  has  suspended  the  aimuity 
payments  to  the  missing  annuitant; 


(ii)  Payment  may  be  made  under 
§  880.302,  including  the  amount 
available  for  payment,  how  that  amount 
was  determined,  and  the  documentation 
required  (if  any)  to  qualify  for  such 
payments;  and 

(iii)  In  response  to  an  inquiry  from 
any  person  seeking  CSRS,  FERS, 
FEHBP.  or  FEGLI  benefits,  OPM  will 
provide  information  about 
documentation  necessary  to  establish  a 
claim  for  such  benefits. 

§  880.204    Restoration  of  annuity. 

(a)  If  the  missing  annuitant's 
whereabouts  are  determined,  and  he  or 
she  is  alive  and — 

(1)  Competent,  OPM  will  resume 
payments  to  the  armuitant  and  pay 
retroactive  annuity  for  the  period  in 
missing  status  less  any  payment  made  to 
the  family  during  that  period;  or 

(2)  Incompetent,  OPM  will  resume 
payments  to  a  representative  payee 
under  section  8345(e)  or  section  8466(c) 
of  tide  5,  United  States  Code,  and  pay 
retroactive  annuity  for  the  period  in 
missing  status  less  any  payment  made  to 
the  family  during  that  period. 

(b)  If  the  missing  annuitant's 
whereabouts  cannot  be  determined, 
missing  annuitEint  status  continues  until 
an  authorized  institution  determines 
that  the  missing  armuitant  is  dead.  (See 
§880.205). 

S  880.205    Determinations  of  deatti. 

OPM  does  not  make  findings  of 
presumed  death.  A  claimant  for  CSRS. 
FERS,  or  FEGLI  death  benefits  (odier 
than  payments  under  §  880.302)  or  an 
individual  seeking  an  adjustment  of 
accounts  under  §  880.207  must  submit  a 
death  certificate  or  other  legal 
certification  of  death  issued  by  an 
authorized  institution. 

§880.206    Date  of  death. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  for  the  purpose  of 
benefits  administered  by  OPM,  the  date 
of  death  of  a  missing  annuitant  who  has 
been  determined  to  be  dead  by  an 
authorized  institution  is  the  date  of 
disappearance  as  determined  by  the 
Associate  Director. 

(b)  For  the  purpose  of  determining 
whether  a  claim  is  untimely  imder  any 
statute  of  limitations  applicable  to 
CSRS,  FERS  or  FEGU  benefits  (section 
8345(i)(2),  section  8466(b),  or  section 
8705(b)  dirough  (d)  of  tide  5,  United 
States  Code),  the  time  between  the  date 
of  disappearance  and  the  date  on  which 
the  authorized  institution  issues  its 
decision  that  the  missing  annuitant  is 
dead  is  excluded. 


§  880.207    Adjustment  of  accounts  after 
finding  of  death. 

After  a  missing  annuitant  is 
determined  to  be  dead  under  §  880.205, 
OPM  will  review  the  case  to  determine 
whether  additional  benefits  are  payable 
or  excess  insurance  premiums  have 
been  withheld. 

Subpart  C— Continuation  of  Benefits 

§880.301     Purpose. 

This  subpart  establishes  OPM's  policy 
concerning  the  availability  and  amount 
of  CSRS  and  FERS  annuity  payments 
and  the  continuation  of  FEHBP  and 
FEGLI  coverage  and  premiums  while  an 
armuitant  is  classified  as  a  missing 
annuitant 

§  880.302    Payments  of  CSRS  or  FERS 
benefits. 

(a)  OPM  will  pay  an  amount  equal  to 
the  survivor  aimuity  that  would  be 
payable  as  CSRS  or  FERS  survivor 
annuity  to  an  account  in  a  financial 
institution  designated  (under  electronic 
funds  transfer  regulations  in  part  209  or 
part  210  of  Tide  31 .  Code  of  Federal 
Regulations)  by  an  individual  who,  if 
the  missing  annuitant  were  dead,  would 
be  entided  to  receive  payment  of  a 
survivor  aimuity. 

(b)  If  more  than  one  individual  would 
qualify  for  survivor  annuity  payments  in 
the  event  of-the  missing  annuitant's 
death,  OPM  will  make  separate 
payments  in  the  same  manner  as  if  the 
missing  annuitant  were  dead. 

§880.303    FEHBP  coverage. 

(a)  If  the  missing  annuitant  had  a 
family  enrollment,  the  enrollment  will 
be  transferred  to  the  eligible  family 
members  under  §  890.303(c)  of  this 
chapter.  If  there  is  only  one  eligible 
family  member,  the  enrollment  will  be 
changed  to  a  self-only  enrollment  under 
§  890.301  (p)  of  diis  chapter.  The 
changes  will  be  effective  the  first  day  of 
the  pay  pwriod  following  the  date  of 
disappearance. 

(b)  If  the  missing  annuitant  was 
covered  by  a  self  only  enrollment  or  if 
there  is  no  eligible  family  member 
remaining,  the  enrollment  terminates  at 
midnight  of  the  last  day  of  the  pay 
period  in  which  he  or  she  disappeared, 
subject  to  the  temporary  extension  of 
covers^  for  conversion. 

(c)  Ifthe  missing  annuitant  is  found 
to  be  alive,  the  coverage  held  before  the 
disappearance  is  reinstated  effective 
with  the  pay  period  during  which  the 
annuitant  is  found,  unless  the 
armuitant,  or  the  annuitant's 
representative,  requests  that  the 
enrollment  be  restored  retroactively  to 
the  pay  period  in  which  the 
disappearance  occurred. 
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§  880.304    FEGLI  coverage 

(a)  FEGLI  premiums  will  not  be 
collected  during  periods  when  an 
annuitant  is  a  missing  annuitant. 

(b)(1)  If  the  annuity  of  a  missing 
annuitant  is  restored  under  §  880.204(a), 
OPM  will  deduct  the  amount  of  FEGLI 
premiums  attributable  to  the  period 
when  the  annuitant  was  a  missing 
annuitant  from  any  adjustment  payment 
due  the  annuitant  under  §  880.204(a). 

(2)  If  a  missing  annuitant  is 
determined  to  be  dead  under  §  880.205, 
FEGLI  premiums  and  benefits  will  be 
computed  using  the  date  of  death 
established  under  §  880.206(a). 

|FR  Doc.  97-17231  Filed  7-1-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-CE-22-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Mitsubishi 
Heavy  industries  MU-2B  Series 
Airplanes 

AGENCY:  Federal  Aviation     ^ 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Mitsubishi 
Heavy  Industry  (Mitsubishi)  MU-2B 
series  airplanes.  The  proposed  AD 
would  require  amending  the  Limitations 
Section  of  the  airplane  flight  manual 
(AFM)  to  prohibit  the  positioning  of  the 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight.  This 
amendment  would  include  a  statement 
of  consequences  if  the  limitation  is  not 
followed.  The  proposed  AD  is  a  result 
of  numerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  airplane 
control  or  engine  overspeed  with 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 


Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-22- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Information  related  to  the  proposed 
AD  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schinstock,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office.  FAA,  1801  Airport  Road. 
Wichita.  Kansas  67209;  telephone  (316) 
946-4162;  facsimile  (316)  946-1407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire. 

Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments, 
specified  above,  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposals  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-22-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  97-CE-22-AD.  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  reports  of  14 
occurrences  in  recent  years  of  incidents 


or  accidents  on  airplanes  equipped  with 
turboprop  engines  related  to  intentional 
or  inadvertent  operation  of  the 
propellers  in  the  beta  range  during 
flight.  Beta  is  the  range  of  propeller 
operation  intended  for  use  during  taxi, 
ground  idle,  or  reverse  operations  as 
controlled  by  the  power  lever  settings 
aft  of  the  flight  idle  stop. 

Of  the  14  documented  in-flight  beta 
occurrences,  five  were  classified  as 
accidents.  In-flight  beta  operation 
results  that  preceded  the  accidents  can 
be  classified  in  one  of  two  categories:  (1) 
Permanent  engine  damage  and  total  loss 
of  thrust  on  all  engines  when  the 
propeller  that  was  operating  in  the  beta 
range  drove  the  engines  to  overspeed; 
and  (2)  loss  of  airplane  control  because 
at  least  one  propeller  operated  in  the 
beta  range  during  flight. 

The  most  recent  accident  occurred 
when  both  engines  of  a  Saab  Model 
340B  permanently  lost  power  after  eight 
seconds  of  beta  range  propeller 
operation.  The  propellers  consequently 
drove  the  engines  into  overspeed.  which 
resulted  in  internal  engine  failure. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12.  1996,  in  Seattle, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
airplane  flight  manual  (AFM)  for 
airplanes  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop.  Airplanes  that  are 
certificated  for  this  type  of  operation  are 
not  affected  by  the  above-referenced 
conditions. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  and  accidents 
referenced  above,  the  FAA  has 
determined  that: 

•  All  airplanes  equipped  with 
turboprop  engines  (provided  the 
airplane  is  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop)  should  have 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  positioning  of 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  including 
a  statement  of  consequence  if  the 
limitation  is  not  followed;  and 

•  Because  Mitsubishi  Models  MU-2B, 
MU-2B-10,  MU-2B-15,  MU-2B-20, 
MU-2B-25,  MU-2B-26,  MU-2B-30. 
MU-2B-35,  MU-2B-36,  MU-2B-36A, 
MU-2B-40,  and  MU-2B-60  airplanes 
are  equipped  with  turboprop  engines, 
are  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop,  and  do  not  contain 
information  in  the  Limitations  Section 
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of  the  AFM  that  prohibits  and  explains 
the  consequences  of  such  operation,  AD 
action  should  be  taken.  The  proposed 
AD  is  intended  to  prevent  loss  of 
airplane  control  or  engine  overspeed 
with  consequent  loss  of  engine  power 
caused  by  the  power  levers  being 
positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Mitsubishi  MU-2B 
series  (Models  previously  referenced) 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  amending 
the  Limitations  Section  of  the  AFM  to 
prohibit  the  positioning  of  the  power 
levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight,  including  a 
statement  of  consequences  if  the 
limitation  is  not  followed.  This  AFM 
amendment  shall  consist  of  the 
following  language: 

Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

Comptiance  Time  of  the  Proposed  AD 

The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  AD 
should  be  specified  in  calendar  time 
instead  of  hours  time-in-service.  While 
the  condition  addressed  by  the 
proposed  AD  is  unsafe  while  the 
airplane  is  in  flight,  the  condition  is  not 
a  result  of  repetitive  airplane  operation; 
the  potential  of  the  unsafe  condition 
occurring  is  the  same  on  the  first  flight 
as  it  is  for  subsequent  flights.  The 
proposed  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD" 
would  not  inadvertenUy  ground 
airplanes  and  would  assure  that  all 
owners/operators  of  the  affected 
airplanes  accomplish  the  proposed 
action  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  437  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1  workhour  per  airplane 
to  incorporate  the  proposed  AFM 
amendment,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Since 
an  owrner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  §§43.7  and  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7  and 
43.11)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 


affected  airplane  owner/operators  to 
amend  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmeiKled] 

Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  (AD)  to 
read  as  follows: 

Mitsubishi  Heavy  Industries:  Docket  No.  97- 
CE-22-AD. 

Applicability:  Models  MU-2B,  MU-2B-10. 
MU-2B-15,  MU-2B-20,  MU-2B-25.  MU- 
2B-26,  MU-2B-30,  MU-2B-35.  MU-2B-36, 
MU-2B-36A,  MU-2B-40,  and  MU-2B-60 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  by  inserting  the 
following  language: 

"Positioning  of  power  levers  t>elow  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 

(c)  Amending  the  AFM.  as  required  by  this 
AD,  may  be  performed  by  the  owner/op>erator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  1991  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Wichita  Aircraft 
Certification  Office  (ACO),  FAA.  1801 
Airport  Road.  Wichita,  Kansas.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
WichiU  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compUance  with  this  AD,  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(f)  Information  related  to  this  AD  may  be 
examined  at  the  FAA.  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 
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Issued  in  Kansas  City,  Missouri,  on  June 
25.  1997 

lames  E.  Jackson. 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  97-17257  Filed  7-1-97;  8:45  ami 
BHJJNG  COOE  4910-13-P 


DEPARTMEI^  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-CE-25-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Industrie 
Aeronautiche  e  Meccaniche  RInaldo 
Piaggio  S.p.A.  Model  P-180  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Industrie 
Aeronautiche  e  Meccaniche  Rinaldo 
Piaggio  S.p.A.  (Piaggio)  Model  P-180 
airplanes.  The  proposed  AD  would 
require  amending  the  Limitations 
Section  of  the  airplane  flight  manual 
(AFM)  to  prohibit  the  positioning  of  the 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight.  This 
amendment  would  include  a  statement 
of  consequences  if  the  limitation  is  not 
followed.  The  proposed  AD  is  a  result 
of  numerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  airplane 
control  or  engine  overspeed  with 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-25- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  related  to  the  proposed 
AD  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
j.  Mike  Kiesov,  Aerospace  Engineer, 


Small  Airplane  Directorate,  FAA.  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  Substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-25-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-25-AD.  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  reports  of  14 
occurrences  in  recent  years  of  incidents 
or  accidents  on  airplanes  equipped  with 
turboprop  engines  related  to  intentional 
or  inadvertent  operation  of  the 
propellers  in  the  beta  range  during 
flight.  Beta  is  the  range  of  propeller 
operation  intended  for  use  during  taxi, 
ground  idle,  or  reverse  operations  as 
controlled  by  the  power  lever  settings 
aft  of  the  flight  idle  stop. 

Of  the  14  documented  in-flight  beta 
occurrences,  five  were  classified  as 
accidents.  In-flight  beta  operation 
results  that  preceded  the  accidents  can 


be  classified  in  one  of  two  categories:  (1) 
Permanent  engine  damage  and  total  loss 
of  thrust  on  all  engines  when  the 
propeller  that  was  operating  in  the  beta 
range  drove  the  engines  to  overspeed; 
and  (2)  loss  of  airplane  control  because 
at  least  one  propeller  operated  in  the 
beta  range  during  flight. 

The  most  recent  accident  occurred 
when  both  engines  of  a  Saab  Model 
340B  permanenUy  lost  power  after  eight 
seconds  of  beta  range  propeller 
operation.  The  propellers  consequently 
drove  the  engines  into  overspeed,  which 
resulted  in  internal  engine  failure. 

Conununication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12,  1996,  in  Seattle, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
airplane  flight  manual  (AFM)  for 
airplanes  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop.  Airplanes  that  are 
certificated  for  this  type  of  operation  are 
not  affected  by  the  above- referenced 
conditions. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  and  accidents 
referenced  above,  the  FAA  has 
determined  that: 

•  All  airplanes  equipped  with 
turboprop  engines  (provided  the 
airplane  is  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop)  should  have 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  positioning  of 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  including 
a  statement  of  consequence  if  the 
limitation  is  not  followed;  and 

•  Because  Piaggio  Model  P-180 
airplanes  are  equipped  with  turboprop 
engines,  are  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop,  and  do  not  contain 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  and  explains 
the  consequences  of  such  operation,  AD 
action  should  be  taken.  The  proposed 
AD  is  intended  to  prevent  loss  of 
airplane  control  or  engine  overspeed 
with  consequent  loss  of  engine  power 
caused  by  the  power  levers  being 
positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Piaggio  Model  P-180 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  amending 
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the  Limitations  Section  of  the  AFM  to 
prohibit  the  positioning  of  the  power 
levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight,  including  a 
statement  of  consequences  if  the 
limitation  is  not  followed.  This  AFM 
amendment  shall  consist  of  the 
following  language: 

Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

Possible  Alternative  to  the  Proposed  AO 

Piaggio  is  determining  whether  it  will 
develop  AFM  revisions  for  the  affected 
airplanes.  If  Piaggio  does  develop  AFM 
revisions  and  they  are  completed  and 
approved  by  the  FAA  prior  to  issuance 
of  the  final  rule,  then  incorporating 
these  revisions  into  the  AFM  will  be 
included  as  a  method  of  complying  with 
the  AD. 

Compliance  Time  of  the  Proposed  AD 

The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  AD 
should  be  specified  in  calendar  time 
instead  of  hours  time-in-service.  While 
the  condition  addressed  by  the 
proposed  AD  is  unsafe  while  the 
airplane  is  in  flight,  the  condition  is  not 
a  result  of  repetitive  airplane  operation; 
the  potential  of  the  unsafe  condition 
occurring  is  the  same  on  the  first  flight 
as  it  is  for  subsequent  flights.  The 
proposed  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD" 
would  not  inadvertentiy  ground 
airplanes  and  would  assure  that  all 
owrners/operators  of  the  affected 
airplanes  accomplish  the  proposed 
action  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  4  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  incorporate  the  proposed  AFM 
amendment,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Since 
an  owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  amend  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  luider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  (AD)  to 
read  as  follows: 

Industrie  Aeronautiche  E  Meccaniche 

Rinaldo  Piaggio  S.P.A:  Docket  No.  97- 
CE-25-AD. 

Applicability:  Model  P-180  airplanes,  all 
serial  numbers,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  fterfbrmance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/op)erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  efiect  of  the  modification,  alteration,  or 
reftair  on  the  unsafe  condition  addrrased  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD.  unless 
already  accomplished. 

To  prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  pKjwer  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following:  ^ 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM]  by  inserting  the 
following  language: 

"Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 

(c)  Amending  the  AFM,  as  required  by  this 
AD,  may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(d)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut.  Kansas  City. 
Missouri  64106  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  Information  related  to  this  AD  may  be 
examined  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  June 
25,  1997. 
James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service, 
[FR  Doc.  97-17256  Filed  7-1-97;  8:45  am) 
aiUJNG  OOOE  4«10-1»-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-18-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  LTD  Models  PC-6/B1-H2,  PC- 
6/B2-H2.  PC-6/B2-H4,  and  PC-12 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Pilatus 
Aircraft  LTD  (Pilatus)  Models  PC-6/B1- 
H2,  PC-6/B2-H2.  PC-6/B2-H4 
airplanes  and  all  Pilatus  Model  PC-12 
airplanes.  The  proposed  AD  would 
require  amending  the  Limitations 
Section  of  either  the  airplane  flight 
manual  (AFM)  of  the  pilot's  operating 
handbook  (POH)  to  prohibit  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight.  This  amendment  would 
include  a  statement  of  consequences  if 
the  limitation  is  not  followed.  The 
proposed  AD  is  a  result  of  numerous 
incidents  and  five  documented 
accidents  involving  airplanes  equipped 
with  turboprop  engines  where  the 
propeller  tJeta  was  improperly  utilized 
during  flight.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss 
of  engine  power  caused  by  the  power 
levers  being  positioned  below  the  flight 
idle  stop  while  the  airplane  is  in  flight. 
DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-18- 
AD.  Room  1558,  601  E.  12th  Street. 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

The  AFM  revisions  referenced  m  this 
AD  may  be  obtained  from  Pilatus 
Aircraft  Ltd.,  CH-6370  Stans, 
Switzerland.  This  information  also  may 
be  examined  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 


64106:  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rides  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-18-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-18-AD.  Room 
1558,  601  E.  12th  Street.  Kansas  City. 
Missoiui  64106. 

Disciission 

The  FAA  has  received  reports  of  14 
occurrences  in  recent  years  of  incidents 
or  accidents  on  airplanes  equipped  with 
turboprop  engines  related  to  intentional 
or  inadvertent  operation  of  the 
propellers  in  the  beta  range  during 
flight.  Beta  is  the  range  of  propeller 
operation  intended  for  use  during  taxi, 
ground  idle,  or  reverse  operations  as 
controlled  by  the  power  lever  settings 
aft  of  the  flight  idle  stop. 

Of  the  14  documented  in-flight  beta 
occurrences,  five  were  classified  as 
accidents.  In-flight  beta  operation 
results  that  preceded  the  accidents  can 
be  classified  in  one  of  two  categories:  (1) 
Permanent  engine  damage  and  total  loss 


of  thrust  on  all  engines  when  the 
propeller  that  was  operating  in  the  beta 
range  drove  the  engines  to  overspeed; 
and  (2)  loss  of  airplane  control  because 
at  least  one  propeller  operated  in  the 
beta  range  during  flight. 

The  most  recent  accident  occurred 
when  both  engines  of  a  Saab  Model 
340B  permanently  lost  power  after  eight 
seconds  of  beta  range  propeller 
operation.  The  propellers  consequently 
drove  the  engines  into  overspeed,  which 
resulted  in  internal  engine  failure. 

Communicatio.n  between  the  FAA  and 
the  public  during  c  meeting  held  on 
June  11-12.  1996.  in  SeatUe. 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
airplane  flight  manual  (AFM)  for 
airplanes  not  certificated  fur  in-flight 
operation  with  the  power  levsrs  below 
the  flight  idle  stop.  Airplanes  that  are 
certificated  for  this  type  of  operation  are 
not  affected  by  the  above-referenced 
conditions. 

Applicable  Service  Information 

Pilatus  has  issued  the  following 

revisions  to  the  affected  airplanes'  AFM 

or  POH: 

— Temporary  Revision  To  Pilatus/PC-6 
Bl  and  B2  Series  Airplanes  Flight 
Manuals;  Section  1;  Certificate 
Limitations;  Issued:  November  29, 
1996; and 

— Temporary  Revision  To  PC-12  Pilot's 
Operating  Handbook;  Pilatus  Report 
No.  01973-001,  dated  November  20. 
1996. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  and  accidents 
referenced  above,  including  the 
temporary  revisions  to  the  AFM  or  POH, 
the  FAA  has  determined  that: 

•  All  airplanes  equipped  with 
turboprop  engines  (provided  the 
airplane  is  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop)  should  have 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  positioning  of 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  including 
a  statement  of  consequence  if  the 
limitation  is  not  followed;  and 

•  Because  Pilatus  Models  PC-6/B1- 
H2,  PC-6/B2-H2.  PC-6/B2-H4 
airplanes  that  are  equipped  with  a  Pratt 
and  Whitney  PT6A  tiuboprop  engine 
and  Pilatus  Model  PC-12  airplanes 
equipped  with  turboprop  engines  are 
not  certificated  for  in-flight  operation 
with  the  power  levers  below  the  flight 
idle  stop,  and  do  not  contain 
information  in  the  Limitations  Section 
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of  the  AFM  or  POH  that  prohibits  and 
explains  the  consequences  of  such 
operation,  AD  action  should  be  taken. 
The  proposed  AD  is  intended  to  prevent 
loss  of  airplane  control  or  engine 
overspeed  with  consequent  loss  of 
engine  power  caused  by  the  power 
levers  being  positioned  below  the  flight 
idle  stop  while  the  airplane  is  in  flight. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Models  PC-6/B1-H2, 
PC-6/B2-H2,  PC-6/B2-H4  airplanes 
and  PC-12  series  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  amending  the  Limitations 
Section  of  the  AFM  or  POH  to  prohibit 
the  positioning  of  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  including  a 
statement  of  consequences  if  the 
limitation  is  not  followed.  Amending 
the  AFM  or  POH  would  be 
accomplished  by  inserting  the 
Temporary  AFM  or  POH  revisions 
previously  referenced. 

Compliance  Time  of  the  Proposed  AD 

The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  AD 
should  be  specified  in  calendar  time 
instead  of  hours  time-in-service.  Whde 
the  condition  addressed  by  the 
proposed  AD  is  unsafe  while  the 
airplane  is  in  flight,  the  condition  is  not 
a  result  of  repetitive  airplane  operation; 
the  potential  of  the  unsafe  condition 
occurring  is  the  same  on  the  first  flight 
as  it  is  for  subsequent  flights.  The 
proposed  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD" 
would  not  inadvertenUy  ground 
airplanes  and  would  as5iu«  that  all 
owners/operators  of  the  affected 
airplanes  accomplish  the  proposed 
action  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  72  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  incorporate  the  proposed  AFM 
amendment,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Since 
an  owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  amend  the  AFM  or  POH. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  Februar>'  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  . 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

$39.13    [Amended] 

Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  (AD)  to 
read  as  follows: 

Pilatus  Aircraft  Ltd:  Docket  No.  97-CE-18- 
AD. 
Applicability:  The  foUowiiig  model  and 

serial  number  airplanes,  certificated  in  any 

category: 

—Model  Pilatus  Models  PC-8/B1-H2,  PC-6/ 
B2-H2.  PC-6/B2-H4  airplanes,  all  serial 
numbers,  that  are  equipped  with  a  Pratt 
and  Whitney  PT6A  turtxjprop  engine. 

— Model  Pilatus  PC-12  airplanes,  all  serial 
numbers. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
sptecific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  power  levers 
t>eing  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  or  pilot's 
operating  handbook  (POH)  by  inserting  the 
following  revisions,  as  applicable: 

(1)  Temporary  Revision  To  Pilatus/PC-6 
Bl  and  B2  Series  Airplanes  Flight  Manuals; 
Section  1;  Certificate  Limitations;  Issued: 
November  29.  1996; 

(2)  Temporary  Revision  To  PC-12  Pilot's 
Operating  Handbook:  Pilatus  Report  No. 
01973-001.  dated  .November  20.  1996. 

(b)  Amending  the  AFM  or  POH.  as  required 
by  this  AD,  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  h»e  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  tie  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21  199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  Kansas  City, 
Missouri  64106.  The  request  shall  he 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  The  AFM  or  POH  revisions  referenced 
in  this  AD  may  be  obtained  frop  Pilatus 
Aircraft  Ltd.,  CH-6370  Stans,  Switzerland. 
Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E  12th  Street,  Kansas  City,  Missouri 
64106. 
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Issued  in  Kansas  City,  Missouri,  on  June 
25.  1997. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  97-17258  Filed  7-1-97;  8:45  ami 
8ILUNG  CODE  4810-i;MJ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-CE-24-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Partenavia 
Costruzioni  Aeronautlcas,  S.p.A. 
Models  AP68TP  300  "Spartacus"  and 
AP68TP  600  "Viator"  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Partenavia 
Costruzioni  Aeronautiche,  S.p.A. 
(Partenavia)  Models  AP68TP  300 
"Spartacus"  and  AP68TP  600  "Viator" 
airplanes.  The  proposed  AD  would 
require  amending  the  Limitations 
Section  of  the  airplane  flight  manual 
(AFM)  to  prohibit  the  positioning  of  the 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight.  This 
amendment  would  include  a  statement 
of  consequences  if  the  limitation  is  not 
followed.  The  proposed  AD  is  a  result 
of  numerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  airplane 
control  or  engine  overspeed  with 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-24- 
AD,  Room  1558,  601  E.  12di  Street. 
Kansas  City.  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

information  related  to  the  proposed 
AD  may  he  examined  at  the  Rules 
Docket  at  the  address  above. 


FOR  FURTHER  INFORMATION  CONTACT;  J. 
Mike  Kiesov,  Aerospace  Engineer,  Small 
Airplane  Directorate,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such      • 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-24-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-24-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  reports  of  14 
occurrences  in  recent  years  of  incidents 
or  accidents  on  airplanes  equipped  with 
turboprop  engines  related  to  intentional 
or  inadvertent  operation  of  the 
propellers  in  the  beta  range  during 
flight.  Beta  is  the  range  of  propeller 
operation  intended  for  use  during  taxi, 
ground  idle,  or  reverse  operations  as 
controlled  by  the  power  lever  settings 
aft  of  the  flight  idle  stop. 

Of  the  14  documented  in-flight  beta 
occurrences,  five  were  classified  as 


accidents.  In-flight  beta  operation 
results  that  preceded  the  accidents  can 
be  classified  in  one  of  two  categories:  (1) 
Permanent  engine  damage  and  total  loss 
of  thrust  on  all  engines  when  the 
propeller  that  was  operating  in  the  beta 
range  drove  the  engines  to  overspeed; 
and  (2)  loss  of  airplane  control  because 
at  least  one  propeller  operated  in  the 
beta  range  during  flight. 

The  most  recent  accident  occurred 
when  both  engines  of  a  Saab  Model 
340B  permanently  lost  power  after  eight 
seconds  of  beta  range  propeller 
operation.  The  propellers  consequently 
drove  the  engines  into  overspeed,  which 
resulted  in  internal  engine  failure. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12,  1996,  in  Seattle, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
airplane  flight  manual  (AFM)  for 
airplanes  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop.  Airplanes  that  are 
certificated  for  this  type  of  operation  are 
not  affected  by  the  above-referenced 
conditions. 

The  FAA's  Determinadon 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  and  accidents 
referenced  above,  the  FAA  has 
determined  that: 

•  All  airplanes  equipped  with 
turboprop  engines  (provided  the 
airplane  is  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop)  should  have 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  positioning  of 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  including 
a  statement  of  consequence  if  the 
limitation  is  not  followed;  and 

•  Because  Partenavia  Models  AP68TP 
300  "Spartacus"  and  AP68TP  600 
"Viator"  airplanes  are  equipped  with 
turboprop  engines,  are  not  certificated 
for  in-flight  operation  with  the  power 
levers  below  the  flight  idle  stop,  and  do 
not  contain  information  in  the 
Limitations  Section  of  the  AFM  that 
prohibits  and  explains  the  consequences 
of  such  operation,  AD  action  should  be 
taken.  The  proposed  AD  is  intended  to 
prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss 
of  engine  power  caused  by  the  power 
levers  being  positioned  below  the  flight 
idle  stop  while  the  airplane  is  in  flight. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  in  Partenavia  Models  AP68TP 
300  "Spartacus"  and  AP68TP  600 
"Viator"  airplanes  of  the  same  type 
design,  the  proposed  AD  would  require 
amending  the  Limitations  Section  of  the 
AFM  to  prohibit  the  positioning  of  the 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  including 
a  statement  of  consequences  if  the 
limitation  is  not  followed.  This  AFM 
amendment  shall  consist  of  the 
following  language: 

Positioning  of  power  levers  t>elow  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

Possible  Alternative  to  the  Proposed  AD 

Partenavia  is  determining  whether  it 
will  develop  AFM  revisions  for  the 
affected  airplanes.  If  Partenavia  does 
develop  AFM  revisions  and  they  are 
completed  and  approved  by  the  FAA 
prior  to  issuance  of  the  final  rule,  then 
incorporating  these  revisions  into  the 
AFM  will  be  included  as  a  method  of 
complying  with  the  AD. 

Compliance  Time  of  the  Proposed  AD 

The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  AD 
should  be  specified  in  calendar  time 
instead  of  hours  time-in-service.  While 
the  condition  addressed  by  the 
proposed  AD  is  unsafe  while  the 
airplane  is  in  flight,  the  condition  is  not 
a  result  of  repetitive  airplane  operation; 
the  potential  of  the  unsafe  condition 
occurring  is  the  same  on  the  first  flight 
as  it  is  for  subsequent  flights.  The 
proposed  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD" 
would  not  inadvertently  ground 
airplanes  and  would  assure  that  all 
owners/operators  of  the  affected 
airplanes  accomplish  the  proposed 
action  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  would  be  affected  by 
the  proposed  AD.  that  it  would  take 
approximately  1  workhour  per  airplane 
to  incorporate  the  proposed  AFM 
amendment,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Since 
an  owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.11  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  amend  the  AFM. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  (AD)  to 
read  as  follows: 

Partenavia  Costruzioni  Aeronauticas,  S.P~A.: 

Docket  No.  97-CE-24-AD. 

Applicability:  Models  AP68TP  300 
"Spartacus"  and  AP68TP  600  "Viator" 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD.  unless 
already  accomplished. 

To  prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  ttelow  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  by  inserting  the 
following  language: 

"Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 

(c)  Amending  the  AFM,  as  required  by  this 
AD,  may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
RegulaUons  (14  CFR  43.11). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.       * 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  FAA,  1201  Walnut.  Kansas  Qty, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  Information  related  to  this  AD  may  l>e 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
501  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  June 
25,  1997. 

James  E.  lackson, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  97-17259  Filed  7-1-97;  8:45  am) 
nUJNG  OOOE  4»1ft-13-0 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Docket  No.  97-CE-20-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  65,  90,  99,  100,  200. 
300,  1900,  and  2000  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Raytheon 
Aircraft  Company  (Raytheon)  65,  90,  99, 
100,  200,  300.  1900.  and  2000  series 
airplanes.  The  proposed  action  would 
require  amending  the  Limitations 
Section  of  the  airplane  flight  manual 
(AFM)  to  prohibit  positioning  the  power 
levers  below  the  flight  idle  stop  or 
lifting  the  power  levers  while  the 
airplane  is  in  flight.  This  amendment 
would  include  a  statement  of 
consequences  if  the  limitations  are  not 
followed.  The  proposed  AD  is  a  result 
of  numerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  nrevent  nose  down  pitch 
and  a  descent  rate  leading  to  aircraft 
damage  and  injury  to  personnel  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  or  the  power 
levers  being  lifted  while  the  airplane  is 
in  flight. 

DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-20- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  related  to  the  proposed 
AD  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schinstock,  Aerospace 
Engineer.  Wichita  Aircraft  Certification 
Office,  FAA.  1801  Airport  Road, 
Wichita.  Kansas  67209;  telephone  (316) 
94&-4162;  facsimile  (316)  946-^407. 


SUPPLEMENTARY  INFORMATION: 
Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-20-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-20-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

Discussion 

The  FAA  has  received  reports  of  14 
occurrences  in  recent  years  of  incidents 
or  accidents  on  airplanes  equipped  with 
turboprop  engines  related  to  intentional 
or  inadvertent  operation  of  the 
propellers  in  the  beta  range  during 
flight.  Beta  is  the  range  of  propeller 
operation  intended  for  use  diudng  taxi, 
ground  idle,  or  reverse  operations  as 
controlled  by  the  power  lever  settings 
aft  of  the  flight  idle  stop. 

Of  the  14  documented  in-flight  beta 
occurrences,  five  were  classified  as 
accidents.  In-flight  beta  operation 
results  that  preceded  the  accidents  can 
be  classified  in  one  of  two  categories:  (1) 
Permanent  engine  damage  and  total  loss 
of  thrust  on  all  engines  when  the 
propeller  that  was  operating  in  the  beta 


range  drove  the  engines  to  overspeed; 
and  (2)  loss  of  airplane  control  because 
at  least  one  propeller  operated  in  the 
beta  range  during  flight. 

The  most  recent  accident  occurred 
when  both  engines  of  a  Saab  Model 
340B  permanently  lost  power  after  eight 
seconds  of  beta  range  propeller 
operation.  The  propellers  subsequently 
drove  the  engines  into  overspeed,  which 
resulted  in  internal  engine  failure. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12,  1996,  in  Seattle, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
airplane  flight  manual  (AFM)  for 
airplanes  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop.  Airplanes  that  are 
certificated  for  this  type  of  operation  are 
not  affected  by  the  above-referenced 
conditions. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  and  accidents 
referenced  above,  the  FAA  has 
determined  that: 

•  All  airplanes  equipped  with 
turboprop  engines  (provided  the 
airplane  is  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop)  should  have 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  positioning 
the  power  levers  below  the  flight  idle 
stop  or  lifting  the  power  levers  while 
the  airplane  is  in  flight;  and 

•  Because  Raytheon  Models  65-90, 
65-A90,  65-A90-1,  65-A90-3,  65-A90- 
4,  B90,  C90.  C90(SE),  C90A,  C90B,  E90, 
F90,  H90,  99,  99A,  A99,  A99A,  B99, 
C99,  100,  AlOO.  AlOOA.  AlOOC,  BlOO, 
200,  200C,  200CT,  200T,  A200,  A200C, 
A200CT,  B200,  B200C,  B200T,  B200CT, 
300,  B300,  B300C,  1900,  1900C,  1900D, 
and  2000  airplanes  are  equipped  with 
turboprop  engines,  are  not  certificated 
for  in-flight  operation  with  the  power 
levers  below  the  flight  idle  stop,  and  do 
not  contain  information  in  the 
Limitations  Section  of  the  AFM  that 
explains  the  consequences  of  such 
operation,  AD  action  should  be  taken. 
The  proposed  AD  is  intended  to  prevent 
nose  down  pitch  and  a  descent  rate 
leading  to  aircraft  damage  and  injury  to 
personnel  caused  by  the  power  levers 
being  positioned  below  the  flight  idle 
stop  or  the  power  levers  being  lifted 
while  the  airplane  is  in  flight. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
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develop  in  other  Raytheon  airplanes 
(Models  previously  referenced) 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  amending 
the  Limitations  Section  of  the  AFM  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  or  lifting  the 
power  levers  while  the  airplane  is  in 
flight,  including  a  statement  of 
consequences  if  the  limitations  are  not 
followed.  This  AFM  amendment  shall 
consist  of  the  following  language: 

Do  not  lift  the  power  levers  in  flight. 
Lifting  the  power  levers  in  flight  or  moving 
the  power  levers  in  flight  below  the  flight 
idle  position  could  result  in  nose  down  pitch 
and  a  descent  rate  leading  to  aircraft  damage 
and  injury  to  personnel. 

Possible  Alternative  to  the  Proposed  AD 

Raytheon  is  currently  in  the  process 
of  developing  AFM  revisions  for  the 
affected  airplanes.  If  these  AFM 
revisions  are  completed  and  approved 
by  the  FAA  prior  to  issuance  of  the  final 
rule,  then  incorporating  these  revisions 
into  the  AFM  will  be  included  as  a 
method  of  complying  with  the  AD. 

Compliance  Time  of  the  Proposed  AD 

The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  AD 
should  be  specified  in  calendar  time 
instead  of  hours  time-in-service.  While 
the  condition  addressed  by  the 
proposed  AD  is  unsafe  while  the 
airplane  is  in  flight,  the  condition  is  not 
a  result  of  repetitive  airplane  operation; 
the  potential  of  the  unsafe  condition 
occurring  is  the  same  on  the  first  flight 
as  it  is  for  subsequent  flights.  The 
proposed  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD" 
would  not  inadvertently  ground 
airplanes  and  would  assure  that  all 
owners/operators  of  the  affected 
airplanes  accomplish  the  proposed 
action  in  a  Reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  3,093 
airplanes  in  the  U.S.  registry  would  be 
affected  by  the  proposed  AD,  that  it 
would  take  approximately  1  workhour 
per  airplane  to  incorporate  the  proposed 
AFM  amendment,  and  that  the  average 
labor  rate  is  approximately  $60  an  hour. 
Since  an  owner/operator  who  holds  at 
least  a  private  pilot's  certificate  as 
authorized  by  sections  43.7  and  43.11  of 
the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  amend  the  AFM. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Anaendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  (AD)  to 
read  as  follows: 

Rajrtheon  Aircraft  Company:  Docket  No.  97- 
CE-20-AD. 

Applicability:  Models  65-90,  65-A90,  65- 
A90-1,  65-A90-3,  65-A90-4,  B90,  C90, 
C90(SE).  C90A,  C90B,  E90.  F90.  H90,  99. 
99A.  A99.  A99A,  B99,  C99,  100.  AlOO, 
AlOOA.  AlOOC,  BlOO.  200,  200C.  200CT. 
200T,  A200.  A200C,  A200CT,  B200,  B200C, 
B200T.  B200CT,  300,  B300,  B300C,  1900, 
1900C,  1900D,  and  2000  airplanes,  all  serial 
numbers,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repiaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  nose  down  pitch  and  a  descent 
rate  leading  to  aircraft  damage  and  injury  to 
personnel  caused  by  the  power  levers  being 
positioned  below  the  flight  idle  stop  or  the 
power  levers  being  lifted  while  the  airplane 
is  in  flight,  accomplish  the  following: 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  by  inserting  the 
following  language: 

"Do  not  lift  the  power  lever  in  flight. 
Lifting  the  power  levers  in  flight  or  moving 
the  power  levers  in  flight  below  the  flight 
idle  position  could  result  in  nose  down  pitch 
and  a  descent  rate  leading  to  aircraft  damage 
and  injury  to  personnel." 

(h)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 

(c)  Amending  the  AFM,  as  required  by  this 
AD.  may  be  performed  by  the  owner/opwrator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7).  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(d)  Sp>ecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  FAA,  1801 
Airport  Road.  Wichita,  Kansas.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  lnsp>ector.  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  ACO. 

(f)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel.  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  June 
25.  1997. 

James  E.  Jackaon, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
|FR  Doc.  97-17264  Filed  7-1-97;  8:45  am) 
BIUMO  CODE  4»1»-13-U 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-CE-23-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Dornier 
Luftfahrt  GMBH  Models  228-100,  228- 
101,  228-200,  228-201,  228-202,  and 
228-212  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

StJMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Dornier 
Luftfahrt  GMBH  (Dornier)  Models  228- 
100. 228-101. 228-200. 228-201.  228- 
202.  and  228-212  airplanes.  The 
proposed  AD  would  require  amending 
the  Limitations  Section  of  the  airplane 
flight  manual  (AFM)  to  prohibit  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight.  This  amendment  would 
include  a  statement  of  consequences  if 
the  limitation  is  not  followed.  The 
proposed  AD  is  a  result  of  numerous 
incidents  and  five  documented 
accidents  involving  airplanes  equipped 
with  turboprop  engines  where  the 
propeller  beta  was  improperly  utilized 
during  flight.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss 
of  engine  power  caused  by  the  power 
levers  being  positioned  below  the  flight 
idle  stop  while  the  airplane  is  in  flight. 
DATES:  Comments  must  be  received  on 
or  before  September  2, 1997. 
ADDRESSES:  Submit  conunents  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-23- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Conunents 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  holidays  excepted. 

Information  related  to  the  proposed 
AD  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  COffTACT: 
J.  Mike  Kiesov.  Aerospace  Engineer, 
Small  Airplane  Directorate.  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  elephone  (816)  426-6934; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  argxunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 

received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 

Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-<3:-23-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-23-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 


Discussion 

The  FAA  has  received  reports  of  14 
occurrences  in  recent  years  of  incidents 
or  accidents  on  airplanes  equipped  with 
turboprop  engines  related  to  intentional 
or  inadvertent  operation  of  the 
propellers  in  the  beta  range  during 
flight.  Beta  is  the  range  of  propeller 
operation  intended  for  use  during  taxi, 
ground  idle,  or  reverse  operations  as 
controlled  by  the  power  lever  settings 
aft  of  the  flirfit  idle  stop. 

Of  the  14  documented  in-flight  beta 
occurrences,  five  were  classified  as 
accidents.  In-flight  beta  operation 
results  that  preceded  the  accidents  can 
be  classified  in  one  of  two  categories:  (1) 
Permanent  engine  damage  and  total  loss 
of  thrust  on  all  engines  when  the 
propeller  that  was  operating  in  the  beta 
range  drove  the  engines  to  overspeed; 
and  (2)  loss  of  airplane  control  because 
at  least  one  propeller  operated  in  the 
beta  range  during  flight. 

The  most  recent  accident  occxured 
when  both  engines  of  a  Saab  Model 


340B  permanently  lost  power  after  eight 
seconds  of  beta  range  propeller 
operation.  The  propellers  consequently 
drove  the  engines  into  overspeed,  which 
resulted  in  internal  engine  failure. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12,  1996,  in  Seattle, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
airplane  flight  manual  (AFM)  for 
airplanes  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop.  Airplanes  that  are 
certificated  for  this  type  of  operation  are 
not  affected  by  the  above-referenced 
conditions. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  and  accidents 
referenced  above,  the  FAA  has 
determined  that: 

•  All  airplanes  equipped  with 
turboprop  engines  (provided  the 
airplane  is  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop)  should  have 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  positioning  of 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  including 
a  statement  of  consequence  if  the 
limitation  is  not  followed;  and 

•  Because  Dornier  Models  228-100, 
228-101.  228-200.  228-201.  228-^202. 
and  228-212  airplanes  are  equipped 
with  turboprop  engines,  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop,  and  do  not  contain  information  in 
the  Limitations  Section  of  the  AFM  that 
prohibits  and  explains  the  consequences 
of  such  operation,  AD  action  should  be 
taken.  The  proposed  AD  is  intended  to 
prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss 
of  engine  power  caused  by  the  power 
levers  being  positioned  below  the  flight 
idle  stop  while  the  airplane  is  in  flight. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Dornier  Models  228- 
100,  228-101, 228-200,  228-201,  228- 
202,  and  228-212  airplanes  of  the  same 
type  design,  the  proposed  AD  would 
require  amending  the  Limitations 
Section  of  the  AFM  to  prohibit  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
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in  flight,  including  a  statement  of 
consequences  if  the  limitation  is  not 
followed.  This  AFM  amendment  shall 
consist  of  the  following  language: 

Power  levers  selection  below  the  flight  idle 
(FI)  gate  is  prohibited  during  flight. 
Movement  of  any  power  lever  below  the  Fl 
gate  during  flight  could  lead  to  loss  of 
airplane  control  from  which  recovery  may 
not  be  possible. 

Possible  Alternative  to  the  Proposed  AD 

Dornier  is  currenUy  in  the  process  of 
developing  AFM  revisions  for  the 
affected  airplanes.  If  these  AFM 
revisions  are  completed  and  approved 
by  the  FAA  prior  to  issuance  of  the  final 
rule,  then  incorporating  these  revisions 
into  the  AFM  will  be  included  as  a 
method  of  complying  with  the  AD. 

Compliance  Time  of  the  Proposed  AD 

The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  AD 
should  be  specified  in  calendar  time 
instead  of  hoiu^  time-in-service.  While 
the  condition  addressed  by  the 
proposed  AD  is  unsafe  while  the 
airplane  is  in  flight,  the  condition  is  not 
a  result  of  repetitive  airplane  operation; 
the  potential  of  the  unsafe  condition 
occuiring  is  the  same  on  the  first  flight 
as  it  is  for  subsequent  flights.  The 
proposed  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD" 
would  not  inadvertenUy  ground 
airplanes  and  would  assure  that  all 
owners/operators  of  the  affected 
airplanes  accomplish  the  proposed 
action  in  a  reeisonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  12  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  incorporate  the  proposed  AFM 
amendment,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Since 
an  owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  §§43.7  and  43.11  of  Uie  Federal 
Aviation  Regulations  {14  CFR  43.7  and 
43.11)  can  accomplish  the  proposed 
action,  the  only  cost  impact  upon  the 
public  is  the  time  it  would  take  the 
affected  airplane  owner/operators  to 
amend  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmeiKtod] 

Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  (AD)  to 
read  as  follows: 

Domier  Luftfahrt  GMBH:  Docket  No.  97-CE- 
23-AD. 

Applicability:  Models  228-100,  228-101, 
228-200.  228-201.  228-202.  and  228-212 
airplanes,  all  serial  numbers,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 


the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  posiUoned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  by  inserting  the 
following  language: 

"Power  levers  selection  below  the  flight 
idle  (FI)  gate  is  prohibited  during  flight. 
Movement  of  any  power  lever  below  the  FI 
gate  during  flight  could  lead  to  loss  of 
airplane  control  from  which  recovery  may 
not  be  possible." 

(b)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 

(c)  Amending  the  AFM.  as  required  by  this 
AD,  may  lie  f>erformed  by  the  owner/ operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  §  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7).  and  must  be 
entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
§43.11  of  the  Federal  Aviation  Regulations 
(14CFR43.il). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  opterate  the  airplane  to  a 
locaUon  where  the  requirements  of  this  AD 
can  t>e  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  miay  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  FAA,  1201  Walnut,  Kansas  City, 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(f)  Information  related  to  this  AD  may  be 
examined  at  the  FAA.  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City.  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  )une 
25.  1997. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-17263  Filed  7-1-97;  8:45  am] 
BILUNG  CODE  4»10-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-19-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Models  208,  208A, 
208B,  425,  and  441  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Cessna 
Aircraft  Company  (Cessna)  Models  208, 
208A,  208B.  425.  and  441  airplanes.  The 
proposed  AD  would  require  amending 
the  Limitations  Section  of  the  airplane 
flight  manual  (AFM)  to  prohibit  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  flight.  This  amendment  would 
include  a  statement  of  consequences  if 
the  limitation  is  not  followed.  The 
proposed  AD  is  a  result  of  numerous 
incidents  and  five  documented 
accidents  involving  airplanes  equipped 
with  turboprop  engines  where  the 
propeller  beta  was  improperly  utilized 
during  flight.  The  actions  specified  by 
the  proposed  AD  are  intended  to 
prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss 
of  engine  power  caused  by  the  power 
levers  being  positioned  below  the  flight 
idle  stop  while  the  airplane  is  in  flight. 
DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-19- 
AD.  Room  1558,  601  E.  12th  Street, 
Kansas  City,  MO  64106.  Comments  may 
be  inspected  at  this  location  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  holidays  excepted. 

Information  related  to  the  proposed 
AD  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schinstock,  Aerospace 
Engineer,  Wichita  Aircraft  Certification 
Office,  FAA,  1801  Airport  Road. 
Wichita,  KS  67209;  telephone  (316) 
946-4162,  facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 


proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  rules  docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conunents, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  rules 
docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-19-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-19-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
MO  64106. 

Discussion 

The  FAA  has  received  reports  of  14 
occurrences  in  recent  years  of  incidents 
or  accidents  on  airplanes  equipped  with 
turboprop  engines  related  to  intentional 
or  inadvertent  operation  of  the 
propellers  in  the  beta  range  during 
flight.  Beta  is  the  range  of  propeller 
operation  intended  for  use  during  taxi, 
ground  idle,  or  reverse  operations  as 
controlled  by  the  power  lever  settings 
aft  of  the  flight  idle  stop. 

Of  the  14  documented  in-flight  beta 
occmrences,  five  were  classified  as 
accidents.  In-Qight  beta  operation 
results  that  preceded  the  accidents  can 
be  classified  in  one  of  two  categories:  (1) 
Permanent  engine  damage  and  total  loss 
of  thrust  on  all  engines  when  the 
propeller  that  was  operating  in  the  beta 
range  drove  the  engines  to  overspeed; 
and  (2)  loss  of  airplane  control  because 
at  least  one  propeller  operated  in  the 
beta  range  during  flight. 


The  most  recent  accident  occurred 
when  both  engines  of  a  Saab  Model 
340B  permanently  lost  power  after  eight 
seconds  of  beta  range  propeller 
operation. 

The  propellers  consequently  drove 
the  engines  into  overspeed,  which 
resulted  in  internal  engine  failure. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12,  1996,  in  Seattle.  WA, 
revealed  a  lack  of  consistency  of  the 
information  on  in-flight  beta  operation 
contained  in  the  airplane  flight  manual 
(AFM)  for  airplanes  not  certificated  for 
in-flight  operation  with  the  power  levers 
below  the  flight  idle  stop.  Airplanes  that 
are  certificated  for  this  type  of  operation 
are  not  affected  by  the  above-referenced 
conditions. 

The  FAA's  Determination 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  and  accidents 
referenced  above,  the  FAA  has 
determined  that: 

•  All  airplanes  equipped  with 
turboprop  engines(provided  the  airplane 
is  not  certificated  for  in-flight  operation 
with  the  power  levers  below  the  flight 
idle  stop)  should  have  information  in 
the  Limitations  Section  of  the  AFM  that 
prohibits  positioning  of  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  including  a 
statement  of  consequence  if  the 
limitation  is  not  followed:  and 

•  Because  Cessna  Models  208,  208 A, 
208B,  425,  and  441  airplanes  are 
equipped  with  turboprop  engines,  are 
not  certificated  for  in-flight  operation 
with  the  power  levers  below  the  flight 
idle  stop,  and  do  not  contain 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  and  explains 
the  consequences  of  such  operation.  AD 
action  should  be  taken.  The  proposed 
AD  is  intended  to  prevent  loss  of 
airplane  control  or  engine  overspeed 
with  consequent  loss  of  engine  power 
caused  by  the  power  levers  being 
positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Cessna  Models  208. 
208A,  208B,  425,  and  441  airplanes  of 
the  same  type  design,  the  proposed  AD 
would  require  amending  the  Limitations 
Section  of  the  AFM  to  prohibit  the 
positioning  of  the  power  levers  below 
the  flight  idle  stop  while  the  airplane  is 
in  fli^t,  including  a  statement  of 
consequences  if  the  limitation  is  not 
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followed.  This  AFM  amendment  shall 
consist  of  the  following  language: 

Positioning  of  power  levers  tjelow  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

Compliance  Time  of  the  Proposed  AD 

The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  AD 
should  be  specified  in  calendar  time 
instead  of  hours  time-in-service.  While 
the  condition  addressed  by  the 
proposed  AD  is  unsafe  while  the 
airplane  is  in  flight,  the  condition  is  not 
a  result  of  repetitive  airplane  operation; 
the  potential  of  the  unsafe  condition 
occurring  is  the  same  on  the  first  flight 
as  it  is  for  subsequent  flights.  The 
proposed  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD" 
would  not  inadvertently  ground 
airplanes  and  would  assure  that  all 
owners/operators  of  the  affected 
airplanes  accomplish  the  proposed 
action  in  a  reasonable  time  period. 

Cost  Impact 

The  FAA  estimates  that  854  airplanes 
in  the  U.S.  registry  would  be  affected  by 
the  proposed  AD,  that  it  would  take 
approximately  1  workhour  per  airplane 
to  incorporate  the  proposed  AFM 
amendment,  and  that  the  average  labor 
rate  is  approximately  $60  an  hour.  Since 
an  owner/operator  who  holds  at  least  a 
private  pilot's  certificate  as  authorized 
by  sections  43.7  and  43.1 1  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  owner/ 
operators  to  amend  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  rules 
docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  rules  docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regvdations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  (AD)  to 
read  as  follows: 

Cessna  Aircraft  Company:  Docket  No.  97- 
CE-19-AD. 

Applicability:  Models  208,  208A,  208B, 
425,  and  441  airplanes,  all  serial  numlieis. 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  jjerformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD,  unless 
already  accomplished. 

To  prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  by  inserting  the 
following  language: 

"Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 


(b)  This  action  may  be  accomplished  by 
incorporaUng  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 

(c)  Amending  the  AFM,  as  required  by  this 
AD,  may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7),  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(d)  Special  flight  p>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  ttiat 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACQ).  FAA,  1801 
Airport  Road,  Wichita,  Kansas.  Tlie  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACQ. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(f)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region.  Office 
of  the  Assistant  Chief  Counsel,  Room  1558. 
601  E.  12th  Street,  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City.  Missouri,  on  |une 
25,  1997. 

James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Senice. 
[FR  Doc.  97-17261  Filed  7-1-97;  8:45  am) 
nUJNG  CODE  4«10-1»-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  97-CE-26-AD] 

RIN2120-AA64 

Ainworthirtess  Directives;  SIAI 
Marchetti  S.r.l.  Models  SF600  and 
SF600A  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  SIAI 
Marchetti  S.r.l.  Models  SF600  and 
SF600A  airplanes.  The  proposed  AD 
would  require  amending  the  Limitations 
Section  of  the  airplane  flight  manual 
(AFM)  to  prohibit  the  positioning  of  the 
power  levers  below  the  flight  idle  stop 
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while  the  airplane  is  in  flight.  This 
amendment  would  include  a  statement 
of  consequences  if  the  limitation  is  not 
followed.  The  proposed  AD  is  a  result 
of  numerous  incidents  and  five 
documented  accidents  involving 
airplanes  equipped  with  turboprop 
engines  where  the  propeller  beta  was 
improperly  utilized  during  flight.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  loss  of  airplane 
control  or  engine  overspeed  with 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-26- 
AD.  Room  1558.  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Information  related  to  the  proposed 
AD  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  ). 
Mike  Kiesov,  Aerospace  Engineer,  Small 
Airplane  Directorate,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6934; 
facsimile  (816)  426-2169. 

SUPPI^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 


Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conmients 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-2&-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Attention: 
Rules  Docket  No.  97-CE-26-AD,  Room 
1558,  601  E.  12th  Street,  Kansas  City. 
Missouri  64106. 

Discussion 

The  FAA  has  received  reports  of  14 
occurrences  in  recent  years  of  incidents 
or  accidents  on  airplanes  equipped  with 
turboprop  engines  related  to  intentional 
or  inadvertent  operation  of  the 
propellers  in  the  beta  range  during 
flight.  Beta  is  the  range  of  propeller 
operation  intended  for  use  during  taxi, 
ground  idle,  or  reverse  operations  as 
controlled  by  the  power  lever  settings 
aft  of  the  flight  idle  stop. 

Of  the  14  documented  in-flight  beta 
occurrences,  five  were  classified  as 
accidents.  In-flight  beta  operation 
results  that  preceded  the  accidents  can 
be  classified  in  one  of  two  categories:  (1) 
Permanent  engine  damage  and  total  loss 
of  thrust  on  all  engines  when  the 
propeller  that  was  operating  in  the  beta 
range  drove  the  engines  to  overspeed; 
and  (2)  loss  of  airplane  control  because 
at  least  one  propeller  operated  in  the 
beta  range  during  flight. 

The  most  recent  accident  occurred 
when  both  engines  of  a  Saab  Model 
340B  permanently  lost  power  after  eight 
seconds  of  beta  range  propeller 
operation.  The  propellers  consequently 
drove  the  engines  into  overspeed.  which 
resulted  in  internal  engine  failure. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  1 1-1 2 , 1 996 ,  in  Seattle. 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  operation  contained  in  the 
airplane  Qight  manual  (AFM)  for 
airplanes  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop.  Airplanes  that  are 
certificated  for  this  type  of  operation  are 
not  affected  by  the  above-referenced 
conditions. 

The  FAA's  Determination 

After  examining  the  circimastances 
and  reviewing  all  available  information 
related  to  the  incidents  and  accidents 


referenced  above,  the  FAA  has 
determined  that: 

•  All  airplanes  equipped  with 
turboprop  engines  (provided  the 
airplane  is  not  certificated  for  in-flight 
operation  with  the  power  levers  below 
the  flight  idle  stop)  should  have 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  positioning  of 
power  levers  below  the  flight  idle  stop 
while  the  airplane  is  in  flight,  including 
a  statement  of  consequence  if  the 
limitation  is  not  followed;  and 

•  Because  SIAI  Marchetti  S.r.l. 
Models  SF600  and  SF600A  airplanes  are 
equipped  with  turboprop  engines,  are 
not  certificated  for  in-flight  operation 
with  the  power  levers  below  the  flight 
idle  stop,  and  do  not  contain 
information  in  the  Limitations  Section 
of  the  AFM  that  prohibits  and  explains 
the  consequences  of  such  operation,  AD 
action  should  be  taken.  The  proposed 
AD  is  intended  to  prevent  loss  of 
airplane  control  or  engine  overspeed 
with  consequent  loss  of  engine  power 
caused  by  the  power  levers  being 
positioned  below  the  flight  idle  stop 
while  the  airplane  is  in  fiight. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  SIAI  Marchetti  S.r.l. 
Models  SF600  and  SF600A  airplanes  of 
the  same  type  design,  the  proposed  AD 
would  require  amending  the  Limitations 
Section  of  the  AFM  to  prohibit  the 
positioning  of  the  power  levers  below 
the  fiight  idle  stop  while  the  airplane  is 
in  flight,  including  a  statement  of 
consequences  if  the  limitation  is  not 
followed.  This  AFM  amendment  shsdl 
consist  of  the  following  language:         ^ 

Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power. 

Possible  Alternative  to  the  Proposed  AD 

SIAI  Marchetti  S.r.l.  is  determining 
whether  it  will  develop  AFM  revisions 
for  the  affected  airplanes.  If  SIAI 
Marchetti  S.r.l.  does  develop  AFM 
revisions  and  they  are  completed  and 
approved  by  the  FAA  prior  to  issuance 
of  the  final  rule,  then  incorporating 
these  revisions  into  the  AFM  will  be 
included  as  a  method  of  complying  with 
the  AD. 

Compliance  Time  of  the  Proposed  AD 

The  FAA  has  determined  that  the 
compliance  time  of  the  proposed  AD 
should  be  specified  in  calendar  time 
instead  of  hours  time-in-service.  While 
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the  condition  addressed  by  the 
proposed  AD  is  unsafe  while  the 
airplane  is  in  flight,  the  condition  is  not 
a  result  of  repetitive  airplane  operation: 
the  potential  of  the  unsafe  condition 
occurring  is  the  same  on  the  first  flight 
as  it  is  for  subsequent  flights.  The 
proposed  compliance  time  of  "30  days 
after  the  effective  date  of  this  AD" 
would  not  inadvertently  ground 
airplanes  and  would  assure  that  all 
owners/operators  of  the  affected 
airplanes  accomplish  the  proposed 
action  in  a  reasonable  time  period. 

Cost  Impact 

None  of  the  SL\I  Marchetti  S.r.l. 
Models  SF600  and  SF600A  airplanes 
affected  by  the  proposed  AD  are  on  the 
U.S.  Register,  and  are  therefore,  not 
directly  affected  by  the  proposed  AD. 
However,  the  FAA  considers  the 
proposed  rule  necessary  to  ensure  that 
the  unsafe  condition  is  addressed  in  the 
event  that  any  of  these  subject  airplanes 
are  imported  and  placed  on  the  U.S. 
Register. 

Should  an  affected  airplane  be 
imported  and  placed  on  the  U.S. 
Register,  it  would  take  approximately  1 
workhour  per  airplane  to  incorporate 
the  proposed  AFM  amendment,  at  an 
average  labor  rate  of  approximately  $60 
an  hour.  Since  an  owner/operator  who 
holds  at  least  a  private  pilot's  certificate 
as  authorized  by  sections  43.7  and  43.11 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.7  and  43.11)  can  accomplish  the 
proposed  action,  the  only  cost  impact 
upon  the  public  is  the  time  it  would 
take  the  affected  airplane  ov*mer/ 
operator  to  amend  the  AFM. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 


action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  (AD)  to 
read  as  follows: 

SIAI  Marchetti  S.ILl.:  Docket  No.  97-CE- 
26-AD. 

Applicability:  Models  AF600  and  SF600A 
airplanes,  all  serial  numbers.  certiBcated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  30 
days  after  the  effective  date  of  this  AD.  unless 
already  accomplished. 

To  prevent  loss  of  airplane  control  or 
engine  overspeed  with  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  t)elow  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Amend  the  Limitations  Section  of  the 
airplane  flight  manual  (AFM)  by  inserting  the 
following  language: 

"Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  This  action  may  be  accomplished  by 
incorporating  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  AFM. 


(c)  Amending  the  AFM.  as  required  by  this 
AD.  may  be  performed  by  the  owner/operator 
holding  at  least  a  private  pilot  certificate  as 
authorized  by  section  43.7  of  the  Federal 
Aviation  Regulations  (14  CFR  43.7).  and  must 
be  entered  into  the  aircraft  records  showing 
compliance  with  this  AD  in  accordance  with 
section  43.11  of  the  Federal  Aviation 
Regulations  (14  CFR  43.11). 

(d)  Sptecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate.  FAA.  1201  Walnut.  Kansas  City. 
Missouri  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Small  Airplane  Directorate. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Small  Airplane 
Directorate, 

(f)  Information  related  to  this  AD  may  be 
examined  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel.  Room  1558. 
601  E.  12th  Street.  Kansas  City,  Missouri 
64106. 

Issued  in  Kansas  City,  Missouri,  on  June 
25.  1997. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

[FR  Doc.  97-17262  Filed  7-1-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-39-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  767  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  767  series  airplanes,  that 
currendy  requires  an  inspection  to 
detect  damage  of  the  wire  bundles  in  the 
left  side  of  the  flight  compartment  in  the 
vicinity  of  the  stowage  box  for  the 
captain's  oxygen  mask,  and  repair,  if 
necessary:  a  continuity  check  on 
repaired  wires;  installation  of  sleevmg 
over  the  wire  bundles;  and  rerouting  of 
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the  wire  bundles.  This  action  would 
require  modifications  of  the  captain's 
and  first  officer's  consoles  in  the  flight 
compartment  to  ensure  adequate 
clearance  between  oxygen  equipment 
and  adjacent  wire  bundles.  This 
proposal  is  prompted  by  reports 
indicating  that  chafed  wiring  and  wire 
insulation  wear  occurred  in  the  vicinity 
of  the  stowage  box  for  the  captain's 
oxygen  mask  due  to  interference 
between  oxygen  line  fittings  and 
adjacent  wire  bundles.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  such  chafing  and 
inadequate  clearance,  which  could 
result  in  electrical  arcing  and 
consequent  oxygen  leakage  in  the 
vicinity  of  the  stowage  box;  these 
conditions,  if  not  corrected,  could  result 
in  a  fire  in  the  flight  compartment. 
DATES:  Comments  must  be  received  by 
August  11,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
39-AD,  1601  Lind  Avenue,  SW., 
Renlon,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Susan  Letcher,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-2670; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  AU  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 


environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-39-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter.       ^ 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-39-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

On  October  2, 1995,  the  FAA  issued 
AD  95-21-05,  amendment  39-9390  (60 
FR  52844.  October  11.  1995).  applicable 
to  certain  Boeing  Model  767  airplanes, 
to  require  a  one-time  inspection  to 
detect  damage  of  the  wire  bundles  in  the 
left  side  of  the  flight  compartment  in  the 
vicinity  of  the  stowage  box  for  the 
captain's  oxygen  mask,  and  repair,  if 
necessary;  a  continuity  check  on 
repaired  wires;  installation  of  sleeving 
over  the  wire  bundles;  and  rerouting  of 
the  wire  bundles.  That  action  was 
prompted  by  reports  of  chafed  wiring 
and  minimal  clearance  between  the 
oxygen  connector  and  the  adjacent  wire 
bundles  in  the  vicinity  of  the  stowage 
box  for  the  captain's  oxygen  mask.  The 
requirements  of  that  AD  are  intended  to 
prevent  such  chafing  and  inadequate 
clearance,  which  could  result  in 
electrical  arcing  and  consequent  oxygen 
leakage  in  the  vicinity  of  the  stowage 
box;  these  conditions,  if  not  corrected, 
could  result  in  a  fire  in  the  fiight 
compartment. 

Actions  Since  Issuance  of  Previous  Rule 

In  the  preamble  to  AD  95-21-05.  the 
FAA  indicated  that  the  actions  required 
by  that  AD  were  considered  "interim 
action"  and  that  further  rulemaking 
action  was  being  considered.  The  FAA 
now  has  determined  that  further 
rulemaking  action  is  indeed  necessary, 
and  this  AD' follows  from  that 
determination. 

Additionally,  since  the  issuance  of 
that  AD.  a  number  of  reports  have  been 
received  that  indicate  interference 


between  oxygen  line  fittings  on  the 
stowage  box  for  the  captain's  oxygen 
mask  and  adjacent  wire  bundles.  This 
condition,  if  not  corrected,  could  cause 
wires  on  the  oxygen  line  fittings  to 
chafe,  which  could  lead  to  possible 
electrical  arcing  with  the  fitting,  a  hole 
in  the  fitting,  and  an  oxygen  leak;  and 
result  in  an  uncontrolled  fire  in  the 
fiight  compartment. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  767- 
35A0029,  dated  January  30,  1997,  which 
describes  procedures  for  modifications 
of  the  captain's  and  first  officer's 
consoles  in  the  flight  compartment  to 
ensure  adequate  clearance  between 
oxygen  equipment  and  adjacent  wire 
bundles.  At  the  disconnect  panel  on  the 
captain's  console,  modification  includes 
rerouting  wires  and  installing  certain 
components.  At  the  first  officer's 
console,  modification  includes 
installing  certain  components,  such  as  a 
90-degree  backshell  on  the  electrical 
connector  to  the  dimmer  module  and  a 
new  bracket  assembly.  Ensuring 
adequate  clearance  between  the  oxygen 
system  components  and  adjacent  wire 
bundles  will  reduce  the  potential  for 
future  wire  chafing  on  the  consoles  in 
the  flight  compartment. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  95-21-05  to  continue  to 
require  an  inspection  to  detect  damage 
of  the  wire  bundles  in  the  left  side  of  the 
flight  compartment  in  the  vicinity  of  the 
stowage  box  for  the  captain's  oxygen 
mask,  and  repair,  if  necessary;  a 
continuity  check  on  repaired  wires; 
installation  of  sleeving  over  the  wire 
bundles;  and  rerouting  of  the  wire 
bundles.  The  proposed  AD  also  would 
require  modifications  of  the  captain's 
and  first  officer's  consoles  in  the  flight 
compartment  to  ensure  adequate 
clearance  between  oxygen  equipment 
and  adjacent  wire  bundles.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

Cost  Impact 

There  are  approximately  568  Boeing 
Model  767  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  185  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 
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The  actions  that  are  currenUy 
required  by  AD  95-21-05  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately  $50 
per  airplane.  Based  on  these  figures,  the 
cost  impact  of  the  currently  required 
actions  on  U.S.  operators  is  estimated  to 
be  $42,550,  or  $230  per  airplane. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  11  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $479  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
U.S.  operators  is  estimated  to  be 
$210,715,  or  $1,139  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 


Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3*-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9390  (60  FR 
52844,  October  11,  1995),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Boeing:  Docket  97-NM-39-AD.  Supersedes 
AD  95-21-05,  Amendment  39-9390 

Applicability:  Model  767  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
767-35A0029,  dated  January  30,  1997; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Ck)mpliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  wire  chafing  and  subsequent 
electrical  arcing  in  the  vicinity  of  the  stowage 
box  for  the  captain's  oxygen  mask,  which 
could  result  in  a  fire  in  the  flight 
compartment,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  95-21- 
05 

(a)  For  Model  767  series  airplanes  having 
line  positions  2  through  589  inclusive  except 
VA801  through  VA810  inclusive,  VN684 
through  VN691  inclusive,  and  VW701: 
Within  45  days  after  October  26,  1995  (the 
effective  date  of  AD  95-21-05,  amendment 
39-9390),  inspect  to  detect  damage  of  the 
wire  bundles  in  the  left  side  of  the  flight 
compartment  in  the  vicinity  of  the  stowage 
box  for  the  captain's  oxygen  mask,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-35A0028,  dated  September  7, 
1995. 

(1)  If  no  damage  is  detected,  prior  to 
further  flight,  install  protective  sleeving  on 
the  wiring,  and  reroute  the  wire  bundles,  in 
accordance  with  the  alert  service  bulletin. 

(2)  If  any  damage  is  detected,  prior  to 
further  flight,  accomplish  the  requirements  of 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Repair  the  wiring  and  perform  a 
continuity  check  on  each  repaired  wire,  in 
accordance  with  the  alert  service  bulletin. 
And 


(ii)  install  protective  sleeving  on  the  wiring 
and  reroute  the  wire  bundles,  in  accordance 
with  the  alert  service  bulletin 

New  Requirements  of  Tbis  AD 

(b)  For  all  airplanes:  Within  18  months 
after  the  effective  date  of  this  AD,  modify  the 
airplane  wiring  in  the  vicinity  of  the 
captain's  and  first  officer's  consoles,  in 
accordance  with  Boeing  Alert  Service 
Bulletin  767-35A0029,  dated  January  30, 
1997.  Accomplishment  of  this  modification 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(d)  Sptecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  June  26. 
1997. 
S.R.  MiUer. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[PR  Doc.  97-17285  Filed  7-1-97;  8:45  am) 

BtLLlNO  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9fr-ASO-20] 
mN2120-.AA66 

Proposed  Modification  of  Multiple 
Federal  Airways,  Jet  Routes  and 
Reporting  Points;  Rorida 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposal  would  modify 
the  airspace  designation  for  several  jet 
routes.  Federal  airways,  and  the  Other 
Domestic  Reporting  Point  "COVIA"  in 
the  State  of  Florida.  This  action  is 
necessary  due  to  the  Tallahassee,  FL, 
Very  High  Frequency  Omnidirectional 
Range/Tactical  Air  Navigation  Aids 
(VORTAC)  being  renamed  Seminole,  FL, 
VORTAC.  As  a  result,  the  airspace 
designations  associated  with  that 
navigational  aid  must  be  modified.  The 
effective  date  to  change  the  name  of  the 
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navigational  aid  would  coincide  with 
this  rulemaking  action. 
DATES:  Comments  must  be  received  on 
or  before  August  11.  1997. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Manager,  Air 
Traffic  Division,  ASO-500.  Docket  No. 
96-ASO-20,  Federal  Aviation 
Administration.  P.O.  Box  20636, 
Atlanta,  GA  30320. 

The  official  docket  may  be  examined 
in  the  Rules  Docket,  Office  of  the  Chief 
Counsel,  Room  916,  800  Independence 
Avenue,  SW.,  Washington,  DC, 
weekdays,  except  Federal  holidays, 
between  8:30  a.m.  and  5:00  p.m. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Crawford,  Airspace  and  Rules 
Division,  ATA-400,  Office  of  Air  Traffic 
Airspace  Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591; 
telephone:  (202)  267-8783. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  96- 
ASO-20."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 


personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration.  Office 
of  Air  Traffic  Airspace  Management. 
800  Independence  Avenue,  SW., 
Washington.  DC  20591.  or  by  calling 
(202)  267-8783.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2A,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  proposing  to  amend  part 
71  of  the  Federal  Aviation  Regulations 
(14  CFR  part  71)  to  modify  the  airspace 
designations  of  several  jet  routes. 
Federal  airways,  and  the  "COVIA" 
Reporting  Point  located  in  the  State  of 
Florida.  Currently,  the  Tallahassee,  FL, 
VORTAC  and  the  Tallahassee  Regional 
Airport  share  the  same  name  and 
location  identifier;  however,  the 
navigational  aid  is  not  located  on  the 
airport  properfy.  The  existence  of  two 
distinct  facilities  with  an  identical  name 
has  created  problems  for  air  traffic 
operations  that  impact  departiue  and 
arrival  procedures,  and  has  caused 
confusion  among  pilots  in  their  flight 
plan  navigation.  To  ensure  that  airspace 
users  are  able  to  clearly  identify  the 
navigational  aid,  versus  the  airport,  the 
FAA  is  proposing  to  change  the  name  of 
the  Tallahassee  VORTAC  to  Seminole 
VORTAC.  This  action  would  enhance 
air  traffic  procedures  and  simplify 
navigation.  Jet  routes,  domestic  Federal 
airways,  and  other  domestic  reporting 
points  are  published  in  paragraphs 
2004,  6010(a),  and  7003,  respectively,  of 
FAA  Order  7400.9D  dated  September  4, 
1996,  and  effective  September  16, 1996, 
which  is  incorporated  by  reference  in  14 
CFR  section  71.1.  The  jet  routes, 
airways,  and  reporting  point  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 


only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this 
proposed  rule,  when  promulgated,  will 
not  have  a  significcmt  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 

Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

$71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D,  Airspace 
Designations  and  Reporting  Points, 
dated  September  4.  1996,  and  effective 
September  16,  1996,  is  amended  as 
follows: 

Paragraph  2004— Jet  Routes 


J-2  [Revised] 

From  Mission  Bay,  CA,  via  Imperial,  CA; 
Bard.  AZ;  DMT  of  the  Bard  089°  and  Gila 
Bend,  AZ,  261°  radials;  Gila  Bend,  Cochise, 
AZ;  El  Paso,  TX;  Fort  Stockton,  TX;  Junction, 
TX;  San  Antonio,  TX;  Humble,  TX;  Lake 
Charles.  LA;  Semmes.  AL;  Crestview,  FL;  INT 
of  the  Crestview  091°  and  the  Seminole,  FL, 
290°  (T)  282°  (M)  radials;  Seminole;  to 
Taylor,  FL. 
•         •         •         *         • 

J-20  (Revised] 

From  Seattle,  WA,  via  Yakima,  WA; 
Pendleton,  OR;  Donnelly,  ID;  Pocatello,  ID; 
Rock  Springs,  WY;  Falcon,  CO;  Hugo,  CO; 
Lamar,  CO;  Liberal,  KS;  INT  Liberal  137°  and 
Will  Rogers,  OK,  284°  radials;  Will  Rogers; 
Belcher,  LA;  Jackson,  MS;  Montgomery,  AL; 
Meridian.  MS;  Seminole,  FL;  INT  Seminole 
129°  (T)  131°  (M)  and  Orlando,  FL  306° 
radials;  Orlando;  INT  Orlando  140°  and 
Virginia  Key,  FL,  344°  radials;  Virginia  Key. 
***** 

J-41  [Revised] 

From  Key  West,  FL;  Lee  County,  FL;  St 
Petersburg;  Seminole,  FL;  Montgomery,  AL; 
Vulcan,  AL;  Memphis,  TN;  Springfield,  MO, 
Kansas  City,  MO,  to  Omaha,  NE. 
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1-43  [Revised) 

From  Dolphin,  FL;  LaBelle,  FL;  St. 
Petersburg,  FL;  Seminole,  FL:  Atlanta,  GA; 
Volunteer,  TN;  Falmouth,  KY:  Rosewood, 
OH;  Carleton,  Ml;  to  Sauh  Ste.  Marie,  MI. 


)-73  [Revised] 

From  Dolphin.  FL;  LaBelle.  FL;  Lakeland. 
FL;  Seminole,  FL;  La  Grange,  GA;  Nashville, 
TN;  Pocket  City,  IN;  to  Northbrook,  IL. 

***** 

Paragraph  6010(a} — Domestic  VOR 
Federal  Airways 


V-7  (Revised] 

From  Dolphin,  FL:  INT  Dolphin  299°  and 
Lee  County,  FL,  120°  radials;  Lee  County; 
Lakeland,  FL;  Cross  City,  FL;  Seminole,  FL; 
Wiregrass,  AL;  INT  Wiregrass  333°  and 
Montgomery,  AL,  129°  radials;  Montgomery; 
Vulcan.  AL;  Muscle  Shoals,  AL;  Graham,  TN; 
Central  City,  KY;  Pocket  City,  IN;  INT  Pocket 
City  016°  and  Terre  Haute,  IN,  191°  radials; 
TeriB  Haute;  Boiler,  IN;  Chicago  Heights,  IL; 
INT  Chicago  Heights  358°  and  Falls.  WI,  170° 
radials;  Falls;  Green  Bay,  WI;  Menominee, 
MI;  Marquette,  Ml.  The  airspace  below  2,000 
feet  MSL  outside  the  United  States  is 
excluded.  The  portion  outside  the  United 
States  has  no  upper  limit. 


V-97  [Revised] 

From  Dolphin,  FL;  La  Belle,  FL;  St. 
Petersburg,  FL;  Seminole,  FL;  Pecan,  GA; 
Atlanta,  GA;  INT  Atlanta  001°  and  Volunteer. 
TN,  197°  radials;  Volunteer;  London,  KY; 
Lexington,  KY;  Cincinnati,  OH;  Shelbyville, 
IN,  INT  Shelbyville  313°  and  Boiler,  IN,  136° 
radials;  Boiler;  Chicago  Heights,  IL;  to  INT 
Chicago  Heights  358°  and  Chicago  O'Hare,  IL. 
127°  radials.  From  INT  Northbrook,  IL,  290° 
and  Janesville,  WI,  112°  radials;  Janesville; 
Lone  Rock,  WI;  Nodine.  MN;  to  Gopher,  MN. 
The  airspace  below  2.000  feet  MSL  outside 
the  United  States  is  excluded. 


V-198  [Revised] 

From  San  Simon.  AZ,  via  Columbus,  NM; 
El  Pa.so,  TX;  6  miles  wide;  INT  El  Paso  109° 
and  Hudspeth,  TX,  287°  radials;  6  miles 
wide;  Hudspeth;  29  miles.  38  miles,  82  MSL, 
INT  Hudspeth  109°  and  Fort  Stockton,  TX, 
284°  radials;  18  miles,  82  MSL;  Fort 
Stockton;  20  miles,  116  miles,  55  MSL; 
Junction,  TX;  San  Antonio.  TX;  Eagle  Lake, 
TX:  Hobby,  TX;  Sabine  Pass,  TX;  White  Lake. 
LA;  Tibby,  LA;  Harvey,  LA;  69  miles.  33 
miles.  25  MSL;  Brookley,  AL;  DMT  Brookley 
056°  and  Crestview,  FL,  266°  radials; 
restview;  Marianna,  FL;  Seminole,  FL; 
Greenville.  FL;  Taylor,  FL;  INT  Taylor  093° 
and  Craig,  FL.  287°  radials;  to  Craig. 


V-295  (Revised) 

From  Virginia  Key,  FL:  INT  Virginia  Key 
014°  and  Vero  Beach,  FL,  143°  radials;  Vero 
Beach;  INT  Vero  Beach  296°  and  Orlando. 
FL,  162°  radials;  Orlando;  Ocala.  FL;  Cross 


City,  FL;  to  Seminole.  FL.  The  portion 
outside  the  United  States  has  no  upper  limit. 


Paragmph  7003 — Other  Domestic  Reporting 
Points 


COVLA:  (Revised) 

Lat.  27°56'11"N.,  long.  84°44'10"W.  (INT 
Sarasota.  FL,  286°.  Seminole,  FL. 
187°T{185°M)  radials) 

***** 

Issued  in  Washington,  DC,  on  June  17. 
1997. 
Nancy  B.  Kalinowaki. 

Acting  Program  Director  for  Air  Tmffic. 

Airspace  Management 

(FR  Doc.  97-17390  Filed  7-1-97;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

20  CFR  Part  702 
RIN  1215-AB17 

Office  of  Workers'  Compensation 
Programs;  Longshore  Act  Civil  Money 
Penalties  Adjustment 

AGENCY:  Employment  Standards 
Administration,  Labor. 
ACTION:  Proposed  rule. 

summary:  The  Department  of  Labor  is 
proposing  to  revise  certain  provisions  of 
the  regulations  implementing  the 
Longshore  and  Harbor  Workers' 
Compensation  Act  (LHWCA).  More 
specifically,  the  regulatory  changes  will 
increase  the  maximum  civil  penalties 
that  can  be  assessed  under  the  LHWCA 
as  required  by  the  Federal  Civil 
Monetary  Penalties  Inflation 
Adjustment  Act  of  1990  (FCPL\A)  (Pub. 
L.  101^10,  104  Stat.  890),  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  (DCL\)  (Pub.  L.  104-134, 110 
Stat.  1321-1373). 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  1,  1997. 
ADDRESSES:  Send  written  comments  to 
Joseph  F.  Olimpio,  Director  for 
Longshore  and  Harbor  Workers' 
Compensation,  Employment  Standards 
Administration,  U.S.  Department  of 
Labor,  Room  C-4315,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210- 
0002.  TeL  (202)  219-8721. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  F.  Olimpio  at  the  address  and 
telephone  number  listed  above. 
SUPPLEMENTARY  INFORMATION:  The  DCL\, 
amending  the  Federal  Civil  Monetary 
Penalties  Inflation  Adjustment  Act  of 
1990  (FCPL\A)  (Pub.  L.  104-410,  104 


Stat  890),  requires  each  agency  to  issue 
regulations  adjusting  the  civil  money 
penalties  that  they  are  authorized  to 
levy.  The  DCLA  requires  that  the  civil 
money  penalty  covered  by  the  DCIA  be 
adjusted  by  a  cost-of-living  increase 
equal  to  the  percentage,  if  any.  by  which 
the  Department  of  Labor's  Consumer 
Price  Index  for  all-urban  consumers 
(CPI)  for  June  of  the  calendar  year 
preceding  the  adjustment  exceeds  the 
June  CPI  for  the  calendar  year  in  which 
the  civil  penalty  amount  was  last  set  or 
adjusted.  The  increase  is  then 
mathematically  rounded  pursuant  to 
section  5  of  the  FCPIAA  to  arrive  at  the 
final  adjusted  figure,  which  may  not,  for 
the  first  adjustment  under  the  FCPIAA 
as  amended,  exceed  10%  of  the  current 
statutory  civil  penalty  amount. 

The  LHWCA  authorizes  the 
assessment  of  a  civil  money  penalty  in 
three  situations:  (1)  Where  an  employer 
fails  to  file  a  report  within  sixteen  days 
of  the  final  payment  of  compensation,  it 
shall  be  assessed  a  $100.00  civil  penalty 
(LHWCA  section  14(g));  (2)  where  an 
employer,  insurance  carrier,  or  self- 
insured  employer  knowingly  and 
willfully  fails  to  file  any  report  required 
by  section  30,  or  knowingly  or  willfully 
makes  a  false  statement  or 
misrepresentation  in  any  required 
report,  the  employer,  insiu-ance  carrier, 
or  self-insured  employer  shall  be 
assessed  a  civil  penalty  not  to  exceed 
$10,000.00  (LHWCA  secUon  30(e));  and 
(3)  where  an  employer  is  found  to  have 
discriminated  against  an  employee 
because  he  claimed  or  attempted  to 
claim  compensation,  or  has  testified  or 
is  about  to  testify  in  proceedings  under 
the  LHWCA,  the  employer  shall  be 
liable  for  a  civil  penalty  of  not  less  than 
$1,000.00  or  more  than  $5,000.00 
(LHWCA  section  49). 

Due  to  inflation  since  the  civil  money 
penalties  in  the  LHWCA  were  last  set  or 
adjusted,  the  increase  will,  in  every 
case,  be  the  maximum  10%  initially 
permitted  under  the  DCLA.  The  adjusted 
civil  penalties  will  apply  only  to 
violations  occurring  after  the  proposed 
regulations  become  effective. 

Executive  Order  12866 

The  Department  has  determined  that 
this  regulatory  action  is  not  a 
"significant"  rule  within  the  meaning  of 
Executive  Order  12866  concerning 
federal  regulations,  because  it  is  not 
likely  to  result  in:  (1)  An  annual  effect 
on  the  economy  of  $100  million  or 
more,  or  an  adverse  and  material  effect 
on  a  sector  of  the  economy, 
productivity' ,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities;  (2)  the  creation  of  a 
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serious  inconsistency  or  interference 
with  an  action  taken  or  planned  by 
another  agency;  (3)  a  material  alteration 
in  the  budgetary  impacts  of  entitlement, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligation  of  recipients 
thereof;  or  (4)  the  raising  of  novel  legal 
or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601  ef  seq..  requires  each  agency 
to  perform  an  initial  regulatory 
flexibility  analysis  for  all  proposed  rules 
unless  the  head  of  the  agency  certifies 
that  the  rule  will  not.  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
organizations,  and  governmental 
jurisdictions.  This  proposed  regulation 
does  no  more  than  mechanically 
increase  certain  statutory  civil  money 
penalties  to  account  for  inflation, 
pursuant  to  specific  directions  set  forth 
in  the  FCPIAA,  as  amended.  The  statute 
specifies  the  procedures  for  calculating 
the  adjusted  civil  money  penalties  and 
does  not  allow  the  Department  to  vary 
the  calculation  to  minimize  the  effect  on 
small  entities.  Moreover,  it  will  be  noted 
that  during  the  period  1995  through 
1996,  an  average  of  525,000.00  in  civil 
penalties  was  collected  each  year  in  206 
cases.  Under  the  amended  rule,  the  total 
additional  amount  collected  would  not 
exceed  $2,500.00.  As  a  result,  the 
Assistant  Secretary  hereby  certifies  that 
the  rule,  if  adopted  as  proposed,  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  as  well 
as  E.O.  12875,  this  rule  does  not  include 
any  federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local 
and  tribal  governments,  or  increased 
expenditures  by  the  private  sector  of 
more  than  $100  million. 

Paperwork  Reduction  Act 

The  proposed  rule  does  not  contain 
any  collection  of  information 
requirements. 

List  of  Subjects  in  20  CFR  Part  702 

Administrative  practice  and 
procedure.  Claims,  Insurance, 
Longshoremen,  Vocational 
rehabilitation,  and  Workers' 
compensation. 


For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  part  702  of 
chapter  VI  of  title  20,  Code  of  Federal 
Regulations,  be  amended  as  follows: 

PART  702— ADMINISTRATION  AND 
PROCEDURE 

1.  The  authority  citation  for  part  702 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  301,  8171  et  seq.. 
Reorganization  Flan  No.  6  of  1950, 15  FR 
3174.  3  CFR  1949-1953.  Comp.,  p.  1004.  64 
Stat.  1263:  28  U.S.C.  2461,  33  U.S.C.  939,  36 
D.C.  Code  501  et  seq..  42  U.S.C.  1651  et  seq.. 
43  U.S.C.  1331;  Secretary's  Order  5-96,  62  FR 
107. 

2.  Section  702.204  is  revised  to  read 
as  follows: 

§  702.204    Employer's  report;  penalty  for 
failure  to  furnish  and/or  falsifying. 

Any  employer,  insurance  carrier,  or 
self-insured  employer  who  knowingly 
and  willfully  fails  or  refuses  to  send  any 
report  required  by  §  702.201,  or  who 
knowingly  or  willfully  makes  a  false 
statement  or  misrepresentation  in  any 
report,  shall  be  subject  to  a  civil  penalty 
not  to  exceed  $10,000  for  each  such 
failure,  refusal,  false  statement,  or 
misrepresentation.  Provided,  however, 
that  for  any  violation  occurring  on  or 
after  (insert  effective  date  of  revised 
regulations),  the  maximum  civil  penalty 
may  not  exceed  $11,000.00.  The  district 
director  shall  have  the  authority  and 
responsibility  for  assessing  a  civil 
penalty  under  this  section. 

3.  Section  702.236  is  revised  to  read 
as  follows: 

§  702.236    Penalty  for  failure  to  report 
termination  of  payments. 

Any  employer  failing  to  notify  the 
district  director  that  the  final  payment 
of  compensation  has  been  made  as 
required  by  §  702.235  shall  be  assessed 
a  civil  penalty  in  the  amount  of  $100. 
Provided,  however,  that  for  any 
violation  occurring  on  or  after  (insert 
effective  date  of  revised  regulations)  the 
civil  penalty  will  be  $110.00.  The 
district  director  shall  have  the  authority 
and  responsibility  for  assessing  a  civil 
penalty  under  this  section. 

4.  Paragraph  (a)  of  §  702.271  is  revised 
to  read  as  follows: 

$  702.271    Discrimination  against 
employees  who  bring  proceedings, 
prohibition  and  penalty. 

(a)  No  employer  or  its  duly  authorized 
agent  may  discharge  or  in  any  manner 
discriminate  against  an  employee  as  to 
his/her  employment  because  that 
employee:  has  claimed  or  attempted  to 
claim  compensation  under  this  Act;  or 
has  testified  or  is  about  to  testify  in  a 
proceeding  under  this  Act.  To  discharge 


or  refuse  to  employ  a  person  who  has 
been  adjudicated  to  have  filed  a 
fraudulent  claim  for  compensation  or 
otherwise  made  a  false  statement  or 
misrepresentation  under  section  31(a)(1) 
ofthe  Act,  33  U.S.C.  931(a)(1),  is  not  a 
violation  of  this  section.  Any  employer 
who  violates  this  section  shall  be  liable 
to  a  penalty  of  not  less  than  SI. 000  or 
more  than  55,000  to  be  paid  (by  the 
employer  alone,  and  not  by  a  carrier)  to 
the  district  director  for  deposit  in  the 
special  fund  described  in  section  44  of 
the  Act,  33  U.S.C.  944;  and  shall  restore 
the  employee  to  his  or  her  employment 
along  with  all  wages  lost  due  to  the 
discrimination  unless  that  employee  has 
ceased  to  be  qualified  to  perform  the 
duties  of  the  employment.  Provided, 
however,  that  for  any  violation 
occurring  on  or  after  (insert  the  effective 
date  of  the  regulations)  the  employer 
shall  be  liable  to  a  penalty  of  not  less 
than  $1,100.00  or  more  than  55,500.00. 
***** 

Signed  at  Washington,  DC,  this  25th  day  of 
June,  1997. 

Bernard  E.  .\nderson. 
Assistant  Secretary  for  Employment 
Standards. 

Shelby  Hallmark. 

Acting  Director,  Office  of  Workers' 

Compensation  Programs. 

[FR  Doc.  97-17351  Filed  7-1-97;  8:45  amj 

BILUNG  CODE  4510-Z7-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  207,  251,  252,  255,  and 
266 

[Docket  No.  FR-4203-P-011 

Electronic  Payment  of  Multlfamily 
Insurance  Premiums 

AGENCY:  Office  ofthe  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  that  all 
annual  multifamily  mortgage  insurance 
premium  (MIP)  collections  in 
accordance  with  24  CFR  parts  207,  251, 
252,  255.  and  266  be  made  by  the 
Automated  Clearing  House  (ACH) 
program.  The  purpose  of  this  rule  is  to 
improve  the  efficiency  of  the 
Multifamily  Mortgage  Insurance 
Program  and  reduce  costs  to  HUD 
lenders.  This  rule  would  not  affect  the 
initial  payment  of  MIPs. 
DATES:  Comment  Due  Date:  September 
2.  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
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this  proposed  rule  to  the  Rules  Docket 
Clerk,  room  10276,  Office  of  General 
Counsel,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington.  DC  20410-0500. 
Comments  should  refer  to  the  above 
docket  number  and  title.  A  copy  of  each 
comment  submitted  will  be  available  for 
public  inspecdon  and  copying  during 
regular  business  hours  at  the  above 
address.  Facsimile  (FAX)  comments  are 
not  acceptable. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  N.  Conner.  Acting  Director, 
Multifamily  Accounting  and  Servicing 
Division,  Room  6208,  Department  of 
Housing  and  Urban  Development,  451 
7th  Street  SW.,  Washington,  DC  20024; 
telephone  (202)  708-0223.  Hearing- 
impaired  or  speech-impaired 
individuals  may  access  the  voice 
telephone  number  listed  above  by 
calling  the  Federal  Information  Relay 
Service  during  working  hours  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  August  1985.  HUD  implemented 
the  Automated  Clearing  House  (ACH) 
program.  The  Multifamily  Insurance 
Operations  Branch  entered  into  the 
program  in  1992.  with  voluntary 
participation  by  mortgagees  for  payment 
of  multifamily  mortgage  insurance 
premiums  (MIPs). 

The  ACH  program  is  designed  to 
provide  FHA  approved  lenders  the 
opportunity  to  utilize  their  personal 
computers  to  authorize  electronically 
the  payment  of  MIPs,  instead  of  sending 
checks  through  lockbox.  Currently, 
more  than  60  percent  of  HUD's  MIPs  are 
being  collected  through  the  ACH 
program. 

The  mortgagees'  terminal  operators  tie 
their  personal  computers  into  the 
collection  agent's  ACH  system.  The 
collection  agent  originates  an  ACH  file 
of  debit  transactions  based  on  bills. 

Each  evenmg,  the  collection  agent 
originates  an  ACH  file  of  debit 
transactions  based  on  the  data  keyed  by 
the  mortgagees.  When  the  debit 
transactions  have  been  processed,  the 
ACH  will  transmit  Uie  MIP  data  tcx 
HUD's  Multifamily  Information  System. 
Through  this  ACH  process,  the  debit 
amount  is  drawn  electronically  from  the 
designated  mortgagee's  bank  account 
that  day. 

After  transmission,  the  insurance 
premium  transactions  are  processed  in 
the  same  manner  as  in  the  past. 

The  ACH  transfer  system  uses  the 
mortgagee  number  as  part  of  the  "log 
on"  procedure.  Any  error  m  the 
mortgagee  number  results  in  the  ACH 


transfer  system  rejecting  the  "log  on" 
attempt.  In  addition,  the  ACH  transfer 
system  balances  the  dollar  fields  in  each 
detail  transaction  to  the  amount  entered, 
along  with  the  item  number.  Where 
there  is  an  error,  the  system  produces  an 
error  message  that  describes  the 
problem.  The  error  must  be  corrected 
before  the  ACH  transfer  system  will 
prepare  the  ACH  entries. 

The  general  Late  Charge  policy  for  the 
ACH  program  is  the  same  as  for  MIPs 
sent  to  the  Atlanta  lockbox  address.  Late 
charges  are  levied  if  payment  is  received 
later  than  15  days  after  due  date.  For  the 
ACH  program,  the  late  charge  amount  is 
automatically  calculated  by  the  system. 

.^CH  provides  lenders  with  numerous 
tangible  benefits  that  should  reduce 
their  servicing  costs.  The  advantages  of 
ACH  are: 

(1)  Control  of  payment  timing — the 
use  of  ACH  debits  and  credits  can 
increase  control  of  payment  initiation 
and  funds  availability; 

(2)  Banking  costs  are  reduced — ACH 
transfer  costs  less  than  paper  check  and 
wire  transfer; 

(3)  Accounting  reconciliation  is 
reduced — payments  are  computerized 
and  cash  application  is  more  automated 
than  with  manual  systems; 

(4)  On-line  edits  can  reduce  data 
errors  created  by  manual  recording;  and 

(5)  The  chance  of  lost/late  mail  is 
eliminated. 

Because  ACH  provides  mortgage 
lenders  as  well  as  HUD  with  numerous 
tangible  benefits  that  reduce  servicing 
costs,  HUD  is  proposing  that  ACH 
become  the  sole  method  for  collecting 
annual  MIPs.  HUD  believes  that  this 
rule  will  not  have  a  significant 
economic  impact  on  the  smaller  lending 
community  since  personal  computing  is 
so  pervasive  within  the  industry.  The 
rule  implements  a  program  that  will 
enhance  operations  and  be  cost 
beneficial  for  all  mortgage  lenders. 
Implementation  of  'his  process  will  be 
phased-in  and  coordinated  with  lenders 
on  an  individual  basis. 

Other  Matters 

Environmental  Review 

This  amendment  is  excluded  from  the 
envirormiental  review  requirements  of 
the  National  Environmental  Policy  Act 
(42  U.S.C.  4321^347)  and  the  other 
related  Federal  environmental  laws  and 
authorities,  as  set  forth  in  24  CFR  part 
50.  In  keeping  with  the  exclusion 
provided  for  in  24  CFR  50.19(c)(1),  this 
amendment  would  not  "direct,  provide 
for  assistance  or  loan  and  mortgage 
insurance  for,  or  otherwise  govern  or 
regulate  property  acquisition, 
disposition,  lease,  rehabilitation. 


alteration,  demolition,  or  new 
construction,  or  set  out  or  provide  for 
standards  for  construction  or 
construction  materials,  manufactured 
housing,  or  occupancy."  Accordingly, 
under  24  CFR  50.19(c)(2),  this 
amendment  is  categorically, excluded 
because  it  amends  a  previous  document 
where  the  underlying  document  as  a 
whole  would  not  fall  within  the 
exclusion  set  forth  in  24  CFR 
50.19(c)(1),  but  the  amendment  by  itself 
would  do  so. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  A  survey  of 
presently  insured  mortgagees  indicates 
that  nearly  all  mortgagees  have 
computers  that  would  allow  them  to 
submit  electronic  payments.  The  cost  of 
the  software  package  is  approximately 
530.00.  HUD  recognizes,  however,  that 
the  uniform  application  of  requirements 
on  entities  of  differing  sizes  often  places 
a  disproportionate  burden  on  small 
entities.  Therefore,  HUD  specifically 
solicits  comments  as  to  whether  this 
proposed  rule  would  significantly 
impact  a  substantial  number  of  small 
entities,  and  as  to  any  less  burdensome 
alternatives. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  substantial 
direct  effects  on  states  or  their  political 
subdivisions,  or  the  relationship 
between  the  federal  government  and  the 
states,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22,  1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulaton,-  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  proposed  rule  would  not 
impose  anv  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 
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Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  are  14.129,  14.155, 
and  14.188. 

List  of  SubfectB 

24  CFR  Part  207 

Manufactured  homes.  Mortgage 
insurance,  Reporting  and  recordkeeping 
requirements,  Solar  energy. 

24  CFR  Part  251 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  252 

Health  facilities.  Loan  programs — 
health.  Loan  programs — housing  and 
community  development,  Mortgage 
insurance.  Nursing  homes,  Reporting 
and  recordkeeping  requirements. 

24  CFR  Part  255 

Low  and  moderate  income  housing. 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  266 

Aged,  Fair  housing. 
Intergovernmental  relations.  Mortgage 
insurance,  Low  and  moderate  income 
housing.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Department 
proposes  to  amend  Subtitle  B,  Chapter 
n.  Subchapter  B,  of  Title  24  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  207— MULTI FAMILY  HOUSING 
MORTGAGE  INSURANCE 

1.  The  authority  citation  for  part  207 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1701z-ll(e),  1713, 
and  1715b;  42  U.S.C.  3535(d). 

2.  A  new  §  207.252e  to  subpart  B  is 
added  to  read  as  follows: 

§  207.252e    Method  of  payment  of 
mortgage  insurance  premiums. 

In  the  cases  that  the  Commissioner 
deems  appropriate,  the  Commissioner 
may  require,  by  means  of  instructions 
communicated  to  all  affected 
mortgagees,  that  mortgage  insurance 
premiums  be  remitted  electronically. 

PART  251— COINSURANCE  FOR  THE 
CONSTRUCTION  OR  SUBSTANTIAL 
REHABILITATION  OF  MULTIFAMILY 
HOUSING  PROJECTS 

3.  The  authority  citation  for  part  251 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1515b,  1715z-9;42 
U.S.C.  3535(d). 

4.  A  new  §  251.6  is  added  to  read  as 
follows: 


§  251 .6    Method  of  payment  of  mortgage 
insurance  premiums. 

In  the  cases  that  the  Commissioner 
deems  appropriate,  the  Commissioner 
may  require,  by  means  of  instructions 
communicated  to  all  affected  lenders, 
that  mortgage  insurance  premiums  be 
remitted  electronically. 

PART  252— COINSURANCE  OF 
MORTGAGES  COVERING  NURSING 
HOMES,  INTERMEDIATE  CARE 
FACILITIES,  AND  BOARD  AND  CARE 
HOMES 

5.  The  authority  citation  for  part  252 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1515b,  1715z-9;  42 
U.S.C.  3535(d). 

6.  A  new  §  252.6  is  added  to  read  as 
follows: 

§  252.6    Method  of  payment  of  mortgage 
insurance  premiums. 

The  provisions  of  24  CFR  251.6  shall 
apply  to  this  part. 

PART  255— COINSURANCE  FOR  THE 
PURCHASE  OR  REFINANCING  OF 
EXISTING  MULTIFAMILY  HOUSING 
PROJECTS 

7.  The  authority  citation  for  part  255 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1515b,  1715Z-9;  42 
U.S.C.  3535(d). 

8.  A  new  §  255.6  is  added  to  read  as 
follows: 

§  255.6    Method  of  payment  of  mortgage 
insurance  premiums. 

The  provisions  of  24  CFR  251.6  shall 
apply  to  this  part. 

PART  266— HOUSING  RNANCE 
AGENCY  RISK-SHARING  PROGRAM 
FOR  INSURED  AFFORDABLE 
MULTIFAMILY  PROJECT  LOANS 

9.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1707  note;  42  U.S.C. 
3535(d). 

10.  A  new  §  266.610  is  added  to  read 
as  follows: 

§  266.610    Method  of  payment  of  mortgage 
insurance  premiums. 

In  the  cases  that  the  Commissioner 
deems  appropriate,  the  Commissioner 
may  require,  by  means  of  instructions 
communicated  to  all  affected 
mortgagees,  that  mortgage  insurance 
premiums  be  remitted  electronically. 


Dated:  May  30.  1997. 
Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

(FR  Doc.  97-17291  Filed  7-1-97;  8:45  am] 

BILLING  CODE  421&-27-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  950.  953.  955. 1000, 1003 
and  1005 

[Docket  No.  FR-4170-P-10] 

RIN  2577-AB74 

Implementation  of  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996;  Proposed 
Rule 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing:  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  the  Native  American 
Housing  Assistance  and  Self- 
Determination  Act  of  1996  (NAHASDA). 
NAHASDA  reorganizes  the  system  of 
Federal  housing  assistance  to  Native 
Americans  by  eliminating  several 
separate  programs  of  assistance  and 
replacing  them  with  a  single  block  grant 
program.  In  addition  to  simplifying  the 
process  of  providing  housing  assistance, 
the  purpose  of  NAHASDA  is  to  provide 
Federal  assistance  for  Indian  tribes  in  a 
manner  that  recognizes  the  right  of 
Indian  self-determination  and  tribal  self- 
governance.  As  required  by  section 
106(h)(2)  of  NAHASDA,  HUD  has 
developed  this  proposed  rule  with 
active  tribal  participation  and  using  the 
procedures  of  the  Negotiated 
Rulemaking  Act. 

DATES:  Comments  on  the  proposed  rule 
are  due  on  or  before  August  18,  1997. 
Comments  on  the  proposed  information 
collection  requirements  are  due  on  or 
before  September  2,  1997. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
regarding  this  proposed  rule  to  the 
Rules  Docket  Clerk,  Office  of  General 
Counsel,  Room  10276,  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW,  Washington,  DC 
20410.  Comments  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  comment  submitted  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
Facsimile  (FAX)  comments  will  not  be 
accepted. 
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For  additional  information  concerning 
the  information  collection  requirements 
contained  in  this  rule,  please  see  the 
"Findings  and  Certifications"  section  of 
this  preamble.  A  copy  of  any  comment 
regarding  the  information  collection 
requirements  must  be  sent  to:  Joseph  F. 
Lackey,  Jr.,  HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Nessi,  Deputy  Assistant 
Secretary  for  Native  American 
Programs,  1999  Broadway,  Suite  3390, 
Denver.  CO  80202;  telephone  (303)  675- 
1600.  Speech  or  hearing-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  Federal  Information 
Relay  Service  at  1-800-877-6339.  (With 
the  exception  of  the  "800"  number, 
these  telephone  numbers  are  not  toll- 
free.) 

SUPPLEMENTARY  INFORMATION: 

I.  Statutory  Background 

On  October  26,  1996.  President 
Clinton  signed  into  law  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (Pub.  L.  104- 
330)  (NAHASDA).  NAHASDA 
streamlines  the  process  of  providing 
housing  assistance  to  Native  Americans. 
Specifically,  it  eliminates  several 
separate  programs  of  assistance  and 
replaces  them  with  a  single  block  grant 
program.  Beginning  on  October  1,  1997, 
the  first  day  of  Fiscal  Year  (FY)  1998,  a 
single  block  grant  program  will  replace 
assistance  previously  authorized  under: 

1.  The  United  States  Housing  Act  of 
1937  (42  U.S.C.  1437  at  sea.)  (1937  Act): 

2.  The  Indian  Housing  Cnild 
Development  Program  under  Section 
519  of  the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (12  U.S.C. 
1701z-€note); 

3.  The  Youthbuild  Program  under 
subtitle  D  of  title  IV  of  the  Cranston- 
Gonzalez  National  Affordable  Housing 
Act  (42  U.S.C.  12899  et  seq.]; 

4.  The  Public  Housing  Youth  Sports 
Program  under  section  520  of  the 
Cranston-Gonzalez  National  Affordable 
Housing  Act  (42  U.S.C.  11903a); 

5.  The  HOME  Investment 
Partnerships  Program  under  title  11  of 
the  Cranston-Gonzalez  National 
Affordable  Housing  Act  (42  U.S.C. 
12721  et  seq.);  and 

6.  Housing  assistance  for  the  homeless 
under  title  IV  of  the  Stewart  B. 
McKinney  Homeless  Assistance  Act  (42 
U.S.C.  11361  et  seq.)  and  the  Innovative 
Homeless  Demonstration  Program  under 
section  2(b)  of  the  HUD  Demonstration 
Act  of  1993  (42  U.S.C.  11301  note). 

In  addition  to  simplifying  the  process 
of  providing  housing  assistance,  the 


purpose  of  NAHASDA  is  to  provide 
Federal  assistance  for  Indian  tribes  in  a 
maimer  that  recognizes  the  right  of 
Indian  self-determination  and  tribal  self- 
governance. 

Section  106  of  NAHASDA  sets  out  the 
general  procedure  for  the 
implementation  of  the  new  Indian 
housing  block  grant  (IHBG)  program. 
The  procedure  described  is  a  two-step 
process.  First,  section  106(a)  requires 
the  publication  of  a  notice  in  the 
Federal  Register  not  later  than  90  days 
after  enactment  of  NAHASDA.  The 
purpose  of  the  notice  is  to  establish  any 
requirements  necessary  for  the 
transition  from  the  provision  of 
assistance  for  Indian  tribes  and  Indian 
housing  authorities  under  the  1937  Act 
and  other  related  provisions  of  law  to 
the  provision  of  assistance  in 
accordance  with  NAHASDA.  Secondly, 
section  106(b)  requires  that  HUD  issue 
final  regulations  implementing 
NAHASDA  no  later  than  September  1 , 
1997.  Section  II  of  this  preamble 
discusses  the  transition  requirements 
established  by  HUD.  The  remainder  of 
the  preamble  presents  an  overview  of 
the  development  and  contents  of  the 
proposed  regulations. 

n.  Transition  Requirements 

On  January  27,  1997  (62  FR  3972), 
HUD  pubUshed  the  transition  notice 
required  by  section  106(a)  of 
NAHASDA.  HUD  subsequenUy 
amended  the  January  27.  1997  notice  to 
extend  the  Indian  Housing  Plan  (MP) 
submission  deadline  to  November  3. 
1997  (62  FR  8258,  February  24,  1997). 

The  January  27,  1997  notice  focused 
on  the  information  which  must  be 
included  in  an  Indian  tribe's  IHP  and 
the  treatment  of  activities  and  funding 
under  programs  repealed  by  NAHASDA. 
Although  section  106(b)  of  NAHASDA 
requires  that  HUD  issue  final 
regulations  by  September  1,  1997,  the 
"old"  system  of  funding  expires  on  the 
first  day  of  FY  1998  (October  1.  1997). 
The  submission  of  an  IHP  and  a 
determination  by  HUD  that  the  IHP 
complies  with  NAHASDA  is  a 
prerequisite  for  funding  undei 
NAHASDA.  Accordingly,  the  January 
27,  1997  notice  established  IHP 
submission  requirements  in  order  to 
ensure  that  there  is  sufficient  time  for 
Indian  tribes  to  prepare  their  MPs,  and 
for  HUD  to  review  them.  Similarly,  the 
January  27,  1997  notice  provided 
guidance  for  the  treatment  of  activities 
and  funding  under  programs  repealed 
by  NAHASDA  in  order  to  permit  Indian 
tribes  to  have  the  greatest  time  available 
under  the  new  law  to  consider  and 
prepare  for  the  transition  from  the  "old" 
programs  to  the  new  MBG  program. 


The  deadline  for  submission  of  an  IHP 
is  November  3,  1997.  Indian  tribes 
wishing  to  participate  in  the  new  MBG 
program  in  FY  1998  should  familiarize 
themselves  with  the  transition 
requirements  established  in  the  Federal 
Register  notices  described  above. 

in.  Negotiated  Rulemaking 

As  described  above,  section  106(b)  of 
NAHASDA  requires  that  HUD  issue 
final  implementing  regulations  no  later 
than  September  1.  1997.  Further,  section 
106(b)(2)(A)  of  NAHASDA  provides  that 
all  regulations  required  under 
NAHASDA  be  issued  according  to  the 
negotiated  rulemaking  procedure  under 
subchapter  III  of  chapter  5  of  title  5. 
United  States  Code.  The  rulemaking 
procedure  referenced  is  the  Negotiated 
Rulemaking  Act  of  1990  (5  U.S.C.  561- 
570).  Accordingly,  the  Secretary  of  HUD 
established  the  Native  American 
Housing  Assistance  &  Self- 
Determination  Negotiated  Rulemaking 
Committee  (Committee)  to  negotiate  and 
develop  a  proposed  rule  implementing 
NAHASDA. 

Prior  to  the  establishment  of  the 
Committee,  HUD  held  a  series  of 
meetings  with  tribal  representatives  to 
discuss  the  regulatory  implementation 
of  NAHASDA.  These  meetings  were 
preliminary  to  the  formal  negotiated 
rulemaking  process  required  by 
NAHASDA.  The  preliminary  meetings 
provided  a  valuable  exchange  of  ideas 
that  assisted  in  focusing  the  efforts  of 
the  Committee. 

The  Committee  consists  of  58 
members.  Forty-eight  of  these  members 
represent  geographically  diverse  small, 
medium,  and  large  Indian  tribes.  There 
are  ten  HUD  representatives  on  the 
Committee.  Additionally,  three 
individuals  from  the  Federal  Mediation 
and  Conciliation  Service  served  as 
facilitators.  While  the  Committee  is 
much  larger  than  usually  chartered 
under  the  Negotiated  Rulemaking  Act, 
its  larger  size  was  justified  due  to  the 
diversity  of  tribal  interests,  as  well  as 
the  number  and  complexity  of  the  issues 
involved. 

Tribal  leaders  recommended  and  the 
Committee  agreed  to  operate  based  on 
consensus  rulemaking  and  its  approved 
charter.  The  protocols  adopted  by  the 
Committee  define  "consensus"  as 
general  agreement  demonstrated  by  the 
absence  of  expressed  disagreement  by  a 
Committee  member  in  regards  to  a 
particular  issue.  Procedures 
recommended  by  tribal  leaders  on  the 
negotiated  rulemaking  process  were  also 
adopted  by  the  Committee.  HLTD 
committed  to  using,  to  the  maximum 
extent  feasible  consistent  with  its  legal 
obligations,  all  consensus  decisions  as 
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the  basis  for  the  proposed  rule.  The 
Committee  further  agreed  that  any 
Committee  member  or  his/her 
constituents  could  comment  on  this 
proposed  rule.  The  Committee  will 
consider  all  comments  in  drafting  the 
final  rule. 

In  order  to  complete  the  proposed 
regulations  by  the  statutory  deadline, 
the  Committee  divided  itself  into  six 
workgroups.  Each  workgroup  was 
charged  with  analyzing  specified 
provisions  of  the  statute  and  drafting 
any  regulations  it  believed  were 
necessary  for  implementing  those 
provisions.  The  draft  regulations 
developed  by  the  workgroups  were  then 
brought  before  the  full  Committee  for 
review,  amendment,  and  approval.  A 
seventh  workgroup  was  assigned  the 
task  of  reviewing  the  approved 
regulations  for  format,  style,  and 
consistent  use  of  terminology.  The 
seven  workgroups  were:  (1)  Preamble, 
Policy  and  Definitions;  (2)  IHP 
Preparation  and  Submission. 
Monitoring,  Review  and  Compliance;  (3) 
Allocation  Formula;  (4)  Affordable 
Housing  Activities;  (5)  Transition 
Requirements;  (6)  Alternative 
Financing;  and  (7)  Drafting 
Coordination. 

The  first  meeting  of  the  Committee 
was  in  February  of  1997.  At  that 
meeting  the  Committee  established 
workgroups,  a  protocol  for  deliberations 
and  a  meeting  schedule.  During 
February,  March  and  April  1997  the 
Committee  met  four  times.  The  meetings 
were  divided  between  workgroup 
sessions  at  which  regulatory  language 
was  developed  and  full  Committee 
sessions  to  discuss  the  draft  regulations 
produced  by  the  workgroups.  Each  of 
these  meetings  lasted  between  four  and 
eight  days.  Tribal  leaders  were 
encouraged  to  attend  the  meetings  and 
participate  in  the  rulemaking  process. 

It  was  the  Committee's  policy  to 
provide  for  public  participation  in  the 
rulemaking.  All  of  the  Committee 
sessions  were  announced  in  the  Federal 
Register  and  were  open  to  the  public. 

IV.  Summary  of  New  24  CFR  Part  1000 

The  rule  proposes  to  implement 
NAHASDA  in  a  new  24  CFR  part  1000. 
Part  1000  would  be  divided  into  six 
subparts  (A  through  F),  each  describing 
the  regulatory  requirements  for  a 
different  aspect  of  NAHASDA.  For  the 
convenience  of  readers,  part  1000  is  in 
Question  and  Answer  format. 
Additionally,  the  rule  will  as  much  as 
practicable  not  repeat  statutory  language 
but  rather  make  reference  to  specific 
provisions.  A  reader  of  the  rule  must 
therefore  have  the  statute  available 
while  reading  the  rule. 


The  full  Committee  reached 
consensus  on  the  individual  subparts  of 
this  proposed  rule.  However,  the 
Committee  has  yet  to  endorse  an 
integrated  proposed  rule.  The  full 
Committee  asks  for  public  comment  on 
the  workgroup  products,  and 
suggestions  regarding  any  modifications 
necessary  to  produce  an  integrated  rule. 
The  full  Committee  will  meet  to 
consider  the  public  comments  and  to 
produce  an  integrated  final  rule. 

The  following  is  a  brief  description  of 
the  contents  of  each  subpart: 

Subpart  A — General 

Subpart  A  would  contain  the  legal 
authority  and  scope  of  the  regulations. 
It  would  also  set  forth  definitions  for 
key  terms  used  in  the  balance  of  the 
regulations.  Additionally,  subpart  A 
would  cross-reference  to  other 
applicable  Federal  laws  and  regulations. 
Although  HUD  encourages  readers  to 
familiarize  themselves  with  all  of  the 
provisions  of  subpart  A.  it  wishes  to 
highlight  the  following  sections 
contained  in  this  subpart: 

Section  1000.8.  Section  1000.8 
provides  that  HUD  may  waive  any  non- 
statutory provision  of  this  rule  in 
accordance  with  24  CFR  5.110.  This 
section  requires  that  any  waivers  be 
based  upon  a  determination  of  good 
cause.  In  making  this  determination, 
HUD  may  consider  such  factors  as 
undue  hardship.  Under  section  106  of 
the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545)  waivers  will  be  in  writing 
and  published  in  the  Federal  Register. 

Section  1000.10.  Section  1000.10  sets 
forth  the  generally  applicable 
definitions  used  throughout  24  CFR  part 
1000.  The  Committee  has  adopted 
without  change  many  of  the  definitions 
set  forth  in  section  4  of  NAHASDA. 
Section  1000.10  proposes  to  define  the 
terms  "Adjusted  income,"  "Affordable 
housing,"  "Drug-related  criminal 
activity,"  "Elderly  families  and  near- 
elderly  families,"  "Elderly  person," 
"Grant  beneficiary."  "Indian,"  "Indian 
housing  plan  (IHP),"  "Indian  tribe," 
"Low-income  family."  "Median 
income,"  "Near-elderiy persons," 
"Nonprofit."  "Recipient."  Secretary." 
"State, "  and  "Tribally  designated 
housing  entity  (TDHE)"  by  cross- 
referencing  to  section  4.  Further,  the 
term  "Affordable  housing  activities"  is 
defined  by  cross-referencing  to  the  list 
of  eligible  activities  set  forth  in  section 
202  of  NAHASDA. 

In  the  case  of  the  definitions  of 
"Family"  and  "Indian  area,"  the 
Committee  determined  that  it  was 
necessary  to  make  minor  clarifying 
changes  to  the  statutory  definitions  in 


section  4  of  NAHASDA.  Specifically, 
the  definition  of  "Family"  has  been 
revised  to  clarify  that  the  term  includes, 
but  is  not  limited  to,  the  types  of 
families  identified  in  the  statutory 
definition.  Similarly,  the  Committee  has 
added  a  sentence  to  the  statutory 
definition  of  "Indian  area"  to  specify 
that  "[wjhenever  the  term  'jurisdiction' 
is  used  in  NAHASDA  it  shall  mean 
'Indian  area.'  except  where  specific 
reference  is  made  to  the  jurisdiction  of 
a  court." 

Section  4  of  NAHASDA  required  that 
the  Committee  develop  additional 
language  expanding  upon  the  statutory 
definitions  of  "Income"  and  "Person 
with  disabilities."  In  both  cases,  the 
Committee  elected  to  use  the  language 
of  existing  HUD  definitions  codified  in 
title  24  of  the  CFR. 

Section  4  of  NAHASDA  defines 
"Income"  to  mean  income  from  all 
sources  of  each  member  of  the 
household  "as  determined  in 
accordance  with  criteria  prescribed  by" 
HUD.  The  Committee  chose  to  use  the 
term  "annual  income."  rather  than  the 
term  "income."  Further,  the  Committee 
elected  to  adopt  the  income  criteria  set 
forth  in  HUD's  current  Indian  housing 
program  regulations  at  24  CFR  part  950. 
Accordingly,  the  definition  of  "Annual 
income  '  set  forth  in  this  proposed  rule 
is  nearly  identical  to  the  existing 
definition  of  dae  term  at  24  CFR 
950.102. 

The  statutory  definition  of  "Person 
with  disabilities"  requires  a  regulatory 
definition  of  the  term  "physical,  mental, 
or  emotional  impairment. "  The 
Committee  elected  to  model  this 
definition  on  the  definition  of  "physical 
or  mental  impairment"  set  forth  in 
HUD's  regulations  implementing  section 
504  of  the  Rehabilitation  Act  of  1973.  as 
amended  (29  U.S.C.  794)  (24  CFR  part 
8).  Although  the  definition  of  "physical, 
mental,  or  emotional  impairment" 
contained  in  this  proposed  rule  makes 
several  minor  editorial  changes  to  the 
definidon  of  "physical  or  mental 
impairment"  at  24  CFR  8.3.  these 
changes  do  not  alter  the  intent  or 
meaning  of  the  definition  in  part  8. 

The  definitions  of  "Annual 
contributions  contract  (ACC)"  and 
"Indian  housing  authority  (IHA)"  set 
forth  in  this  proposed  rule  are  also 
modelled  on  the  existing  definitions  of 
these  terms  in  24  CFR  part  950. 

Section  1000.12.  This  section  sets 
forth  the  nondiscrimination 
requirements  which  are  applicable  to 
NAHASDA.  Specifically.  §  1000.12 
provides  that  the  following  civil  right 
authorities  are  applicable  to  NAHASDA: 
(1)  The  requirements  of  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
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6101-6107)  and  HUD's  implementing 
regulations  in  24  CFR  part  146;  (2) 
section  504  of  the  Rehabilitation  Act  of 
1973  (29  U.S.C.  794)  and  HUD's 
regulations  at  24  CFR  part  8;  and  (3)  title 
n  of  the  Civil  Rights  Act  of  1968  (25 
U.S.C.  1301-1303).  to  the  extent  such 
tide  is  applicable,  and  other  applicable 
Federal  civil  rights  statutes. 
Additionally,  this  section  provides  that 
title  VI  of  the  Civil  Rights  Act  of  1964 
(42  U.S.C.  2000d)  and  title  VHI  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  3601 
et  seq.)  do  not  apply  to  actions  by 
Indian  tribes  under  section  201(b)  of 
NAHASDA. 

HUD  has  revised  the  regulatory 
language  developed  by  the  Committee 
by  adding  the  reference  to  tide  II  of  the 
Civil  Rights  Act  of  1968.  This  addition 
reflects  the  statutory  language  of  section 
102(c)(5)(A)  of  NAHASDA.  which 
requires  that  recipients  include  a 
certification  of  compliance  with  dde  11 
in  their  MP. 

Section  1000.14.  This  section  sets 
forth  the  relocation  and  real  property 
acquisition  policies  which  are 
applicable  to  NAHASDA.  Except  for 
minor  editorial  and  formatting  changes. 
§  1000.14  is  identical  to  the 
corresponding  provision  in  HUD's 
regulations  for  the  Indian  Community 
Development  Block  Crant  program  (See 
24  CFR  953.602). 

Section  1000.16.  This  section 
describes  the  labor  standards  applicable 
to  NAHASDA.  Section  1000.16 
provides,  in  accordance  with  section 
104(b)  of  NAHASDA.  that  contracts  and 
agreements  for  assistance,  sale  or  lease 
under  NAHASDA  must  require 
prevailing  wage  rates  determined  under 
the  Davis-Bacon  Act  (40  U.S.C.  276a- 
276a-5)  to  be  paid  to  laborers  and 
mechanics  employed  in  the 
development  of  affordable  housing 
projects.  HUD  has  added  a  sentence  to 
the  regulatory  language  developed  by 
the  Conunittee  to  reflect  an  additional 
statutory  requirement.  Specifically. 
§  1000.16  now  provides  that  section 
104(b)  also  mandates  that  these 
contracts  and  agreements  require  that 
prevailing  wages  determined  by  HUD 
shall  be  paid  to  maintenance  laborers 
and  mechanics  employed  in  the 
operadon,  and  to  architects,  technical 
engineers,  draftsmen  and  technicians 
employed  in  the  development,  of  such 
projects. 

Section  1000.20.  Section  1000.20 
provides  that  an  Indian  tribe  is  not 
required  to  assume  environmental 
review  responsibilities.  Rather,  this 
proposed  rule  states  it  is  an  option  an 
Indian  tribe  may  choose.  If  an  Indian 
tribe  declines  to  assume  the 
environmental  review  responsibilities, 


HUD  will  perform  the  environmental 
review  in  accordance  with  24  CFR  part 
50.  HUD  has  added  a  sentence  to  the 
regulatory  language  adopted  by  the 
Committee  to  clarify  that  a  HUD 
environmental  review  must  be 
completed  for  any  activities  not 
excluded  from  review  under  24  CFR 
50.19(b)  before  a  recipient  may  acquire, 
rehabilitate,  convert,  lease,  repair  or 
construct  property,  or  commit  HUD  or 
local  funds  to  such  activities  with 
respect  to  the  property. 

HUD's  resources  may  be  such  that  it 
may  be  unable  to  undertake 
environmental  reviews  if  the  hidian 
tribe  chooses  not  to  assume 
environmental  review  responsibilities. 
HUD  needs  to  examine  its  resources  and 
further  consider  this  issue.  In  addition, 
HUD  is  reviewing  whether  a  conflict 
exists  between  the  60  day  maximum 
period  permitted  in  section  103(a)(2)  of 
NAHASDA  for  HUD  to  review  the  IHP 
and.  in  cases  where  an  Indian  tribe 
declines  to  assume  environmental 
review  responsibilities  and  an  activity 
requires  an  Environmental  Impact 
Statement  (EIS).  the  greater  time 
required  for  finalizing  EISs  prepared 
and  circulated  for  review  and  comment 
in  accordance  with  the  National 
Environmental  Policy  Act  of  1969  prior 
to  a  Federal  decision  being  made 
(including  a  general  minimum  of  90 
days  between  publication  of  a  notice  of 
draft  EIS  and  the  agency  decision).  HUD 
is  also  reviewing  possible  options  for 
reconciling  the  conflict,  if  any. 
Accordingly.  HUD  wishes  to  alert  the 
public  that  it  may  not  be  legally 
permissible  both  to  provide  for  a  choice 
and  to  give  full  effect  to  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969  and 
related  statutes.  In  particular,  if  HUD 
determines  that  a  statutory  conflict 
exists,  one  of  the  options  for  reconciling 
the  conflicts  may  result  in  HUD  not 
being  able  to  implement  the  policy  of 
allowing  an  Indian  tribe  the  option  of 
not  assuming  environmental  review  for 
actions  that  are  subject  to  the  statutory 
60  day  approval  period. 

Further,  conforming  changes  will 
need  to  be  made  at  the  final  rule  stage 
to  HUD's  regulations  at  24  CFR  part  58 
(Environmental  Review  Procedures  for 
Entities  Assuming  HUD  Environmental 
Responsibilities)  to  reflect  the 
environmental  review  procedures 
established  in  new  part  1000. 

Section  1000.30.  This  section 
describes  the  conflict  of  interest 
provisions  applicable  to  24  CFR  part 
1000.  Paragraph  (a)  of  §  1000.30  cross- 
references  to  certain  requirements  of  24 
CFR  part  85  (Administrative 
Requirements  for  Grants  and 


Cooperative  Agreements  to  State.  Local 
and  Federally  Recognized  Indian  Tribal 
Governments).  Specifically,  §  1000.30(a) 
as  adopted  by  the  Committee  provided 
that  "[i]n  the  procurement  of  supplies, 
equipment,  construction  and  services  by 
recipients  and  subrecipients.  the 
conflict  of  interest  provisions  of  24  CFR 
85.36  or  24  CFR  85.42  (as  applicable) 
shall  apply."  HUD  has  added  the  phrase 
"other  property"  after  the  word 
"equipment"  in  §  1000.30  to  clarify  that 
the  conflict  of  interest  provisions  in  24 
CFR  85.36  and  24  CFR  85.42  apply  to 
property  as  well  as  services. 

HUD  welcomes  public  comment  on 
additional  ways  it  may  strengthen  the 
conflict  of  interest  provisions  to  ensure 
that  affordable  housing  activities  are 
conducted  effectively  without  fraud, 
waste,  or  mismanagement.  In  particular. 
HUD  invites  comment  on  whether  the 
regulation  should  require  persons  who 
participate  in  the  decision-making 
process  to  recuse  themselves  from 
decisions  that  directiy  affect  the 
provision  of  assistance  to  themselves  or 
their  relatives.  During  the  public 
comment  period.  HUD  also  will  be 
considering  additional  ways  to 
strengthen  the  conflict  of  interest 
provisions  to  ensure  that  affordable 
housing  activities  are  conducted 
effectively  without  fraud,  waste,  or 
mismanagement.  Additionally.  HUD 
will  be  considering  whether  the  final 
rule  should  require  persons  who 
participate  in  the  decision-making 
process  to  recuse  themselves  from 
decisions  that  directiy  affect  the 
provision  of  assistance  to  themselves  or 
their  relatives.  Accordingly,  the  final 
rule  may  reflect  stronger  conflict  of 
interest  provisions  than  are  set  forth  in 
this  proposed  rule  based  on  any  public 
comments  received  and  HUD's  further 
consideration  of  the  subject  matter. 

Section  1000.32.  This  section 
provides  that  HUD  may  make  case-by- 
case  exceptions  to  the  conflict  of 
interest  provisions  set  forth  in 
§  1000.30(b).  As  originally  adopted  by 
the  Committee,  this  section  would  have 
permitted  an  Indian  tribe  or  TDHE  to 
grant  exceptions.  HUD  has  revised  the 
language  adopted  by  the  Committee  to 
specify  that  only  HUD  may  allow  an 
exception  to  the  conflict  of  interest 
provisions.  HUD  has  determined  that 
this  change  is  necessary  to  ensure  that 
exceptions  are  granted  fairly  and 
without  abuse.  Further,  the  change 
conforms  §  1000.32  to  its  counterpart 
provision  in  HUD's  regulations 
governing  the  Community  Development 
Block  Grant  (CDBG)  program  (see  24 
CFR  570.611(d)). 

Section  1000.38.  This  section 
describes  the  flood  insurance 
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requirements  applicable  to  NAHASDA. 
Specifically.  §  1000.38  provides  that 
under  the  Flood  Disaster  Protection  Act 
of  1973,  as  amended  (42  U.S.C.  4001- 
4128).  a  recipient  may  not  permit  the 
use  of  Federal  financial  assistance  for 
acquisition  and  construction  purposes 
(including  rehabilitation)  in  an  area 
identified  by  the  Federal  Emergency 
Management  Agency  (FEMA)  as  having 
special  flood  hazards  unless  certain 
specified  conditions  are  met. 

Subpart  B — Affordable  Housing 
Activities 

Subpart  B  would  contain  the 
regulations  necessary  for  the 
implementation  of  title  II  of  NAHASDA. 
Among  the  topics  addressed  by  subpart 
B  wrould  be  eligible  affordable  housing 
activities,  low-income  requirements, 
lease  requirements  and  tenant  selection. 
Although  HUD  encourages  readers  to 
familiarize  themselves  with  all  of  the 
provisions  of  subpart  B,  it  wishes  to 
highlight  the  following  sections 
contained  in  this  subpart: 

Section  1000.104.  This  section  lists 
the  types  of  families  which  are  eligible 
for  affordable  housing  activities  under 
NAHASDA.  Paragraphs  (b)  and  (c)  of 
§  1000.104  set  forth  the  conditions 
under  which  a  non  low-income  Indian 
family  or  a  non-Indian  family  may 
receive  housing  assistance  under 
NAHASDA.  Such  families  are  presumed 
to  meet  the  requirements  of  §  1000.104 
if  they  are  currently  residing  in  housing 
assisted  under  the  1937  Act.  HUD  has 
added  language  to  the  regulatory  text 
adopted  by  the  Committee  which 
clarifies  that  the  presumption  applies 
only  if  there  is  no  evidence  to  the 
contrary. 

Sections  1000.106  to  1000.116.  Title  n 
of  NAHASDA  requires  HUD  approval  of 
certain  eligible  aflTordable  housing 
activities  under  NAHASDA. 
Specifically,  section  202(6)  of 
NAHASDA  permits  recipients  to 
conduct  housing  activities  under  model 
programs  that  are  designed  to  carry  out 
the  purposes  of  NAHASDA  and  that  are 
specifically  approved  by  HUD  for  such 
purposes.  Further,  section  201(b)(2)  of 
NAHASDA  permits  a  recipient  to 
provide  certain  assistance  to  non  low- 
income  Indian  families  with  HUD 
approval. 

Sections  1000.106  to  1000.116  of  this 
proposed  rule  concern  HUD  approval  of 
eligible  affordable  housing  activities. 
These  sections  refer  to  HUD  approval  of 
model  activities  and  "other  housing 
programs."  This  phrase  does  not  appear 
in  the  statutory  language  of  NAHASDA. 
HUD  interprets  the  phrase  "other 
housing  programs"  to  apply  solely  to 
the  provision  of  assistance  to  non  low- 


income  Indian  families  under  section 
201(b)(2)  of  NAHASDA. 

Section  1000.124.  Section  1000.124 
provides  that  a  recipient  may  charge  a 
low-income  rental  tenant  or  homebuyer 
pajmients  not  to  exceed  thirty  percent  of 
the  adjusted  income  of  the  family.  HUD 
interprets  the  phrase  "homebuyer 
payments"  to  be  limited  to  lease- 
purchase  payments,  such  as  those  in  the 
existing  Mutual  Help  Homeownership 
Opportunity  Program  (See  24  CFR  part 
950,  subpart  E). 

HUD  has  made  one  modification  to 
the  regulatory  language  adopted  by  the 
Committee.  That  regulation  provided 
that  the  thirty-percent  (30%) 
requirement  "applies  only  to 
NAHASDA  grant  amounts."  HUD  has 
removed  this  phrase  from  §  1000.124 
since  the  statutory  limitation  on  the 
amount  of  the  rent  and  homebuyer 
payment  is  not  limited  to  the  grant 
amounts. 

Section  1000.134.  Section  1000.134 
establishes  the  conditions  under  which 
a  recipient  (or  an  entity  funded  by  the 
recipient)  may  demolish  or  dispose  of 
Indian  housing  units  owned  or  operated 
pursuant  to  an  Annual  Contribution 
Contract.  Paragraph  (c)  of  §  1000.134 
provides  that  in  emy  disposition  sale  of 
a  housing  unit,  the  recipient  will  use  a 
sale  process  designed  to  maximize  the 
sale  price.  Further,  §  1000.134(c) 
provides  that  "[tlhe  sale  proceeds  from 
the  disposition  of  any  housing  unit  are 
program  income  under  NAHASDA  and 
must  be  used  in  accordance  with  the 
requirements  of  NAHASDA  and  this 
part."  HUD  revised  this  sentence  to 
more  closely  track  the  statutory 
language  of  section  104(a)(1)(B)  of 
NAHASDA.  As  originally  adopted  by 
the  Committee,  the  sentence  read:  "The 
sale  proceeds  from  the  disposition  of 
any  housing  unit  are  program  income 
under  NAHASDA  and  must  be  used  for 
appropriate  purposes  under 
NAHASDA."  Section  104(a)(1)(B) 
requires  that  the  recipient  use  any 
"program  income  for  affordable  housing 
activities  in  accordance  with  the 
provisions  of  this  Act." 

Section  1000.136.  Section  1000.136 
describes  the  insurance  requirements 
which  apply  to  housing  units  assisted 
with  NAHASDA  grants.  Specifically, 
this  section  requires  that  a  recipient 
provide  adequate  insurance  either  by 
purchasing  insurance  or  by 
indemnification  against  casualty  loss  by 
providing  insurance  in  adequate 
amounts  to  indemnify  the  recipient 
against  loss  from  fire,  weather,  and 
liability  claims  for  all  housing  units 
owned  or  operated  by  the  recipient. 
HUD  has  added  a  sentence  to  the 
regulatory  language  adopted  by  the 


Committee  which  clarifies  that  these 
requirements  are  in  addition  to  the 
applicable  flood  insurance  requirements 
set  forth  in  §  1000.38. 

Section  1000.142.  Section  205  of 
NAHASDA  sets  forth  the  criteria  for 
affordable  housing  under  NAHASDA. 
Among  other  criteria,  section  205(a)(2) 
requires  that  affordable  housing  remain 
affordable  "for  the  remaining  useful  life 
of  the  property  (as  determined  by  the 
Secretary)."  Section  1000.142  of  this 
proposed  rule  reflects  the  statutory 
useful  life  requirement.  The  Committee 
developed  the  following  regulatory 
language  for  §  1000.142:  "Each  recipient 
shall  describe  in  its  IHP  the  useful  life 
of  each  assisted  housing  unit  in  each  of 
its  developments."  HUD  has  modified 
this  language  by  inserting  the  phrase 
"for  Secretarial  determination"  after  the 
word  "IHP."  The  addition  of  this  phrase 
clarifies  that  through  approval  of  the 
IHP,  the  Secretary  will  determine  the 
useful  life  of  the  affordable  housing  as 
required  by  section  205. 

Section  1000.148.  Section  1000.148 
describes  the  information  which  must 
be  contained  in  a  notice  of  eviction  or 
termination.  The  regulatory  language 
adopted  by  the  Committee  provided  that 
"[t]he  owner  or  manager  will  apply  the 
law  applicable  to  the  jurisdiction."  For 
purposes  of  clarity,  HUD  has  revised 
§  1000.148  to  more  closely  track  the 
statutory  requirements  set  forth  in 
section  207(a)(5)  of  NAHASDA.  Section 
1000.148  now  requires  that  the  owner  or 
manager  must  give  adequate  written 
notice  of  termination  of  the  lease,  in 
accordance  with  the  period  of  time 
required  under  State,  tribal,  or  local  law. 
Further,  §  1000.148  provides  that, 
notwithstanding  any  State,  tribal,  or 
local  law,  the  notice  must  inform  the 
resident  of  the  opportunity,  prior  to  any 
hearing  or  trial,  to  examine  any  relevant 
documents,  records,  or  regulations 
directly  related  to  the  eviction  or 
termination. 

Section  1000.152.  Section  1000.152 
tracks  the  statutory  language  of  section 
208(c)  of  NAHASDA.  Section  208(c) 
concerns  the  recipient's  use  of  criminal 
conviction  information  on  adult 
applicants  and  tenants.  Section 
1000.152  provides  that  recipients  shall 
use  this  information  solely  for  purposes 
of  applicant  screening,  lease 
enforcement  and  eviction  actions. 
Further,  §  1000.152  provides  that  "(tlhe 
information  may  be  disclosed  only  to  a 
person  who  has  a  job  related  need  for 
the  information  and  who  is  an  officer, 
employee,  or  authorized  representative 
of  the  recipient  or  the  owner  of  housing 
assisted  under  NAHASDA."  HUD 
revised  the  regulatory  language 
developed  by  the  Committee  by 
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inserting  the  phrase  "or  the  owner"  after 
the  word  "recipient."  The  addition  of 
this  phrase  conforms  §  1000.152  to 
section  208(c)  of  NAHASDA,  which 
authorizes  the  release  of  criminal 
conviction  information  to  an  officer, 
employee,  or  authorized  representative 
of  an  owner. 

Section  1000.156.  This  section  sets 
forth  the  housing  development  cost 
limits  applicable  to  ensure  modest 
housing  construction  under  NAHASDA. 
Section  1000.156  provides  that,  unless 
approved  by  HUD,  the  total 
development  cost  (TDC)  per  unit  will  be 
no  more  than  100%  of  the  TDC.  HUD 
has  added  a  sentence  to  the  regulatory 
language  adopted  by  the  Committee  to 
clarify  that  TIX]  shall  include  the  costs 
of  maiking  a  project  meet  the 
accessibility  requirements  of  24  CFR 
part  8  (Nondiscrimination  Based  on 
Handicap  in  Federally  Assisted 
Programs  and  Activities  of  the 
Department  of  Housing  and  Urban 
Development)  for  new  construction  and 
alterations  of  existing  housing  facilities. 

Subpart  C — Indian  Housing  Plan  (IHP) 

Subpart  C  would  set  forth  the 
regulatory  requirements  concerning  the 
preparation,  submission,  and  review  of 
an  Indian  tribe's  MP.  Although  HUD 
encourages  readers  to  familiarize 
themselves  with  all  of  the  provisions  of 
subpart  C,  it  wishes  to  highlight  the 
following  sections  contained  in  this 
subpart: 

Section  1000.214.  This  section 
provides  that  there  are  no  separate  IHP 
requirements  for  small  Indian  tribes. 
The  IHP  requirements  set  forth  in 
subpart  C  are  minimal.  Further,  HUD 
has  general  authority  under  section  101 
of  NAHASDA  to  waive  IHP 
requirements  when  an  Indian  tribe 
caimot  comply  with  IHP  requirements 
due  to  circumstances  beyond  its  control. 
The  waiver  authority  under  section  101 
provides  flexibility  to  address  the  needs 
of  every  Indian  tribe,  including  small 
Indian  tribes.  The  original  regulatory 
language  for  §  1000.214  developed  by 
the  Committee  referred  to  the 
Secretary's  authority  under  section  101 
to  waive  IHP  requirements  for  an 
"hidian  tribe  or  TDHE."  HUD  has 
revised  §  1000.214  to  clarify  that  the 
section  101  waiver  provision  applies 
only  to  Indian  tribes. 

Section  1000.216.  Section  102(c)(5)  of 
NAHASDA  requires  that  a  recipient 
include  certain  certifications  of 
compliance  in  its  IHP.  Among  other 
certifications,  the  recipient  must  certify 
that  it  will  comply  with  title  n  of  the 
Civil  Rights  Act  of  1968  in  carrying  out 
NAHASDA.  to  the  extent  that  title  II  is 
applicable,  and  other  applicable  Federal 


statutes.  Section  101(b)(2)  of  NAHASDA 
permits  HUD  to  waive  these 
certification  requirements  if  HUD 
determines  that  an  Indian  tribe  has  not 
complied  or  cannot  comply  with  the 
certification  requirements  due  to 
circumstances  beyond  the  control  of  the 
Indian  tribe.  Section  1000.216  cross- 
references  to  this  statutory  provision. 
HUD  has  added  a  sentence  to  the 
regulatory  text  adopted  by  the 
Committee  which  clarifies  that  although 
HUD  may  waive  the  certification 
requirement,  the  recipient  must  still 
comply  with  the  nondiscrimination 
requirements  listed  in  §  1000.12. 

Section  1000.226.  Section  1000.226  of 
this  proposed  rule  sets  forth  a  non- 
exclusive list  of  eligible  administrative 
and  plaiming  expenses  imder  the  WBG 
program.  HUD  has  made  two  revisions 
to  the  list  developed  by  the  Committee. 
First,  HUD  has  removed  staff  and 
overhead  costs  directly  related  to 
carrying  out  affordable  housing 
activities  from  the  list  of  eligible 
expenses.  These  costs  do  not  constitute 
administrative  and  planning  expenses. 
Additionally,  HUD  has  amended  the  list 
by  adding  the  expenses  related  to  the 
collection  of  data  necessary  to  challenge 
the  data  used  in  the  IHBG  formula.  This 
addition  reflects  the  language  of 
§  1000.320(a),  which  provides  that  the 
collection  of  data  for  this  purpose  is  an 
allowable  cost  for  IHBG  funds. 

Section  101(h)  of  NAHASDA  requires 
that  HUD  authorize,  by  regulation,  each 
recipient  to  use  a  percentage  of  its 
NAHASDA  grant  amounts  for 
administrative  and  planning  expenses 
relating  to  carrying  out  NAHASDA  and 
activities  assisted  with  such  amounts. 
This  proposed  rule,  however,  does  not 
set  forth  such  a  percentage.  HUD  is 
considering  the  appropriate  percentage 
which  it  is  statutorily  required  to 
establish  at  the  final  rule  stage. 

Section  1000.228.  Section  101(c)  of 
NAHASDA  prohibits  HUD  from 
awarding  NAHASDA  grant  funds  to  a 
recipient  unless  the  governing  body  of 
the  locality  within  which  any  affordable 
housing  to  be  assisted  with  grant 
amounts  will  be  situated  has  entered 
into  a  local  cooperation  agreement  with 
the  recipient.  Section  1000.228  of  this 
proposed  rule  provides  that  the 
requirement  for  a  local  cooperation 
agreement  "applies  to  assistance  of 
rental  and  lease-purchase 
homeownership  units  under  the  1937 
Act  or  NAHASDA  which  are  owned  by 
the  Indian  tribe  or  TDHE."  HUD  has 
revised  the  regulatory  language 
developed  by  the  Conuniltee  by  using 
the  word  "assistance"  rather  than 
"development."  THfe  change  clarifies 


that  section  101(c)  covers  all  assistance, 
and  not  just  development. 

HUD  also  notes  that  a  cooperation 
agreement  is  not  required  in  those  cases 
where  the  affordable  housing  will  be 
located  on  an  Indian  reservation  and  the 
Indian  tribe  is  the  recipient,  since  a 
tribal  government  could  not  enter  into 
an  agreement  with  itself. 

Section  1000.230.  Section  101(d)(1)  of 
NAHASDA  requires  that  affordable 
housing  assisted  with  NAHASDA  grant 
amounts  be  exempt  from  all  real  or 
personal  property  taxes  levied  or 
imposed  by  any  State,  tribe,  city, 
county,  or  other  political  subdivision. 
Section  1000.230  of  this  proposed  rule 
provides  that  the  tax -exemption 
requirement  "applies  only  to  assistance 
of  rental  and  lease-purchase 
homeownership  units  under  the  1937 
Act  or  NAHASDA  which  are  ovtmed  by 
an  Indian  tribe  or  TDHE."  As  is  the  case 
with  §  1000.228,  HUD  has  revised 
§  1000.230  by  substituting  the  word 
"development"  with  the  word 
"assistance."  This  revision  clarifies  that 
section  101(d)(1)  applies  to  all 
assistance  of  rental  and  lease-purchase 
homeownership  units. 

Subpart  D — Allocation  Formula 

Subpart  D  would  implement  title  IH  of 
NAHASDA.  Specifically,  it  would 
establish  the  components,  definitions, 
and  data  sources  used  in  the  NAHASDA 
block  grant  formula.  The  allocation 
formula  is  set  forth  in  an  appendix  to 
this  proposed  rule.  Although  the 
formula  is  currently  set  forth  in  an 
appendix,  it  may  be  incorporated  in  the 
regulatory  text  at  the  final  rule  stage. 

Subpart  E — Federal  Guarantees  for 
Financing  of  Tribal  Housing  Activities 

Subpart  E  would  describe  the 
regulatory  requirements  necessary  for 
the  implementation  of  title  VI  of 
NAHASDA.  This  subpart  would 
establish  the  terms  and  conditions  by 
which  HUD  will  guarantee  the 
obligations  issued  by  an  Indian  tribe  or 
TDHE  for  the  purposes  of  financing 
affordable  housing  activities. 

Subpart  E  does  not  contain  a 
provision  setting  forth  the  requirements 
for  eligible  lenders.  HUD  believes  that 
the  establishment  of  lender  eligibility 
requirements  wall  help  to  ensure  the 
stability  and  integrity  of  the  title  VI  loan 
guarantee  program.  HUD  proposes  the 
use  of  the  lender  eligibility  criteria  used 
in  the  Indian  loan  guarantee  program 
authorized  by  section  184  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.  102-550,  approved 
October  28.  1992)  (currently  codified  at 
24  CFR  part  955).  The  section  184 
program  has  been  highly  successful  in 
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providing  access  to  sources  of  private 
financing  to  Indian  families  and  Indian 
housing  authorities  who  otherwise 
could  not  acquire  housing  Bnancing 
because  of  the  unique  legal  status  of 
Indian  trust  land.  Accordingly,  HUD 
believes  the  section  184  lender 
eligibility  requirements  provide  a  good 
model  for  loan  guarantees  under  tide  VI 
of  NAHASDA.  HUD  invites  public 
comment  on  the  proposed  lender 
eligibility  criteria.  The  regulatory 
provision  proposed  by  HUD  would  read 
as  follows: 

Who  Are  Eligible  Lenders  Under  This 
Subpart? 

The  loan  shall  be  made  only  by  a  lender 
approved  by  and  meeting  qualifications 
established  in  this  subpiart.  except  that  loans 
otherwise  insured  or  guaranteed  by  any 
agency  of  the  Federal  Government,  or  made 
by  an  organization  of  Indians  from  amounts 
borrowed  from  the  United  States  shall  not  be 
eligible  for  guarantee  under  this  part.  The 
following  lenders  are  deemed  to  be  approved 
under  this  part; 

(a)  Any  mortgagee  approved  by  HUD  for 
participation  in  the  single  family  mortgage 
insurance  program  under  title  U  of  the 
National  Housing  Act. 

(b)  Any  lender  whose  housing  loans  under 
chapter  37  of  title  38.  United  States  Code  are 
automatically  guaranteed  pursuant  to  section 
1802(d)  of  such  title. 

(c)  Any  lender  approved  by  the  Dep>artment 
of  .\griculture  to  make  guaranteed  loans  for 
single  family  housing  under  the  flousing  Act 
of  1949 

(d)  Any  other  lender  that  is  supervised, 
approved,  regulated,  or  insured  by  any 
agency  of  the  Federal  Government. 

HUD  encourages  readers  to  familiarize 
themselves  with  all  of  the  provisions  of 
subpart  E;  however,  it  wishes  to 
highlight  the  following  section 
contained  in  this  subpart: 

Section  1000.408.  This  section  sets 
forth  the  conditions  which  HUD  will 
prescribe  when  providing  a  guarantee 
for  notes  or  other  obligations  issued  by 
an  Indian  tribe.  The  regulatory  language 
developed  by  the  Committee  would 
have  authorized  a  repayment  period  in 
excess  of  twenty  years  if  the  period  was 
commercially  reasonable  or  was  an 
industry  standard.  HUD  has  revised 
§  1000.408  to  provide  that  the 
repayment  period  may  not  exceed 
twenty  years.  This  change  is  based  on 
HUD's  legal  interpretation  of  section 
601(c)  of  NAHASDA  which  provides 
that  HUD  "may  not  deny  a  guarantee 
under  [title  VI  of  NAHASDA]  on  die 
basis  of  the  proposed  repayment  period 
for  the  note  or  other  obligation  unless 
the  period  is  more  than  20  years  or  the 
Secretary  determines  that  the  period 
causes  the  guarantee  to  constitute  an 
unacceptable  financial  risk."  HUD  has 
determined  that  the  statutory  language 


of  section  601(c)  prohibits  a  repayment 
period  of  greater  than  20  years. 

Subpart  F — Recipient  Monitoring, 
Oversight  and  Accountability 

Subpart  F  would  implement  tide  IV  of 
NAHASDA.  Among  other  topics,  this 
subpart  would  address  monitoring  of 
compliance,  performance  reports,  HUD 
and  tribal  review,  audits,  and  remedies 
for  noncompliance.  Sections  1000.504 
and  1000.524  of  this  subpart  discuss 
performance  measures.  The  newness  of 
the  IHBG  program  makes  it  difficult  to 
establish  detailed  performance 
objectives.  As  the  IHBG  program 
evolves,  and  greater  programmatic 
experience  is  developed,  it  will  be 
possible  to  set  forth  the  necessary 
performance  measurements  with  greater 
clarity  and  detail. 

Although  HUD  encourages  readers  to 
familiarize  themselves  with  all  of  the 
provisions  of  subpart  F,  it  wishes  to 
highlight  the  following  sections 
contained  in  this  subpart: 

Section  1000.502.  This  section 
describes  the  monitoring 
responsibilides  of  the  recipient,  the 
grant  beneficiary  and  HUD  under 
NAHASDA.  HUD  has  revised  die 
language  adopted  by  the  Committee  to 
reference  the  periodic  reviews  required 
under  the  applicable  nondiscrimination 
requirements  set  forth  in  §  1000.12  (See 
§  1000.502(c)). 

Section  1000.508.  This  section 
provides  that  if  the  recipient's 
monitoring  activities  identify 
programmatic  concerns,  it  must  take  one 
of  several  specified  corrective  actions. 
As  originally  adopted  by  the  Committee, 
this  section  listed  the  actions  the 
recipient  "may"  take  to  remedy 
identified  concerns.  HUD  has 
strengthened  this  language  to  specify 
that  a  recipient  is  required  to  take  one 
of  the  listed  remedial  actions. 

Section  1000.510.  This  section  sets 
forth  the  Indian  tribe's  responsibility  if 
the  tribal  monitoring  identifies 
compliance  concerns.  The  language 
adopted  by  the  Committee  provided  that 
"(tjhe  Indian  tribe  should  ensure  that 
appropriate  corrective  action  is  taken." 
HUD  has  strengthened  and  clarified  this 
provision  by  revising  it  to  read:  "The 
Indian  tribe's  responsibility  is  to  ensure 
that  appropriate  corrective  action  is 
taken." 

Section  1000.526.  This  section  lists 
the  types  of  information  HUD  may  use 
in  conducting  a  performance  review  of 
the  recipient.  HUD  has  expanded  the 
list  adopted  by  the  Committee  to 
provide  that  HUD  may  also  consider 
"any  other  relevant  information"  (see 
§  1000.526(1)).  • 


Section  1000.528.  This  language  in 
this  section  is  closely  modelled  on 
section  405(c)  of  NAHASDA. 
Specifically,  §  1000.528  provides  that 
HUD  may  make  appropriate  adjustments 
in  the  amount  of  the  annual  grants 
under  NAHASDA  in  accordance  with 
the  finding  of  HUD  pursuant  to  reviews 
and  audits  under  section  405  of 
NAHASDA.  HUD  may  adjust,  reduce,  or 
withdraw  grant  amounts,  or  take  other 
action  as  appropriate  in  accordance 
with  the  reviews  and  audits,  except  that 
grant  amounts  already  expended  on 
affordable  housing  activities  may  not  be 
recaptured  or  deducted  from  future 
assistance  provided  on  behalf  of  an 
Indian  tribe. 

HUD  added  §  1000.528  subsequent  to 
the  completion  of  the  negotiated 
rulemaking  meetings.  Accordingly,  the 
Committee  did  not  have  the  opportunity 
to  approve  the  language  of  §  1000.528. 
HUD  believes  the  addition  of  this 
provision  is  necessary  to  provide  Indian 
tribes  with  a  fuller  picture  of  the  review 
and  audit  authority  provided  to  HUD  by 
NAHASDA.  HUD  emphasizes  that  the 
language  of  §  1000.528  is  nearly 
identical  to  the  language  of  section 
405(c).  Section  1000.528  does  not 
establish  any  requirements  or 
procedures  in  addition  to  those 
authorized  under  NAHASDA. 

Section  1000.532.  This  section  sets 
forth  the  hearing  requirements  that  will 
be  used  under  NAHASDA.  HUD  has 
revised  the  language  adopted  by  the 
Committee  to  clarify  that  for  hearings 
under  section  504  of  the  Rehabilitation 
Act  of  1973  or  the  Age  Discrimination 
Act  of  1975,  the  procedures  in  24  CFR 
part  180  must  be  used. 

Section  1000.538.  This  section 
describes  the  recipient  audits  required 
under  NAHASDA.  Specifically, 
§  1000.538  provides  that  a  recipient 
must  comply  with  the  requirements  of 
the  Single  Audit  Act  which  requires 
annual  audits  of  recipients  that  expend 
Federal  funds  equal  to  or  in  excess  of 
$300,000.  The  audit  shall  be  made  by  an 
independent  auditor  in  accordance  with 
generally  accepted  government  auditing 
standards  covering  financial  and 
compliance  audits. 

V.  Nonconsensus  Provisions  and 
Rationale 

The  Committee  was  unable  to  reach 
consensus  on  five  issues  On  four  of  the 
issues,  HUD  and  tribal  representatives 
disagreed  on  proposed  regulatory 
language.  These  issues  involve  legal 
determinations  which  must  be  made  by 
HUD.  In  the  case  of  the  allocation 
formula,  tribal  representatives  could  not 
reach  consensus  on  the  use  of  a 
performance  variable.  The  following 
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section  of  the  preamble  summarizes 
these  issues  and  presents  the  different 
positions.  The  summari&s  were  drafted 
by  proponents  of  the  position  on  the 
Ch-afting  Coordination  Workgroup. 

1.  Issue:  Indian  Preference  for 
Procurement 

Is  one  time  HUD  approval  necessary 
for  alternative  Indian  Preference 
methods  for  procurement?  The 
Committee  drafted  a  proposed 
regulatory  provision  on  this  issue  which 
was  not  approved  by  the  Committee. 
The  proposed  provision  is  reproduced 
below. 

Tribal  Position:  The  tribes  believe  that 
a  certification  of  compliance  with  the 
requirements  of  section  7(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450b)  is  sufficient  to  satisfy  the 
requirements  for  alternative  Indian 
Preference  methods. 

HUD's  Position:  HUD  approval  for 
alternative  Indian  Preference  methods  is 
intended  to  ensure  that  the  minimum 
procurement  reqiurements  of  24  CFR 
85.36  are  met  in  the  implementation  of 
alternative  methods  of  providing  Indian 
Preference. 

The  proposed  regulatory  provision 
which  was  not  approved  reads: 

What  Indian  Preference  Requirements  Are 
Applicable? 

(a)  Applicability.  HUD  has  determined  that 
grants  under  this  part  are  subject  to  Section 
7(b)  of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  450b). 
Section  7rb)  provides  that  any  contract. 
subcontract,  grant  or  subgrant  pursuant  to  an 
act  authorizing  grants  to  Indian  organizations 
or  for  the  benefit  of  Indians  shall  require  that, 
to  the  greatest  extent  fea.sibie: 

(1)  Preference  and  opportunities  for 
training  and  employment  shall  be  given  to 
Indians,  and 

(2)  Preference  in  the  award  of  contracts  and 
subcontracts  shall  be  given  to  Indian 
organizations  and  Indian-owned  economic 
entorpnses  as  defined  in  section  3  of  the 
Indian  Financing  Act  of  1974  (25  U.S.C. 
1452). 

(b)  Definitions. 

(1)  The  Indian  Self-Determination  and 
Education  Assistance  Act  defines  "Indian""  to 
mean  a  person  who  is  a  member  of  an  Indian 
tribe  and  defines  "Indian  tribe"  to  mean  any 
Indian  tribe,  band,  nation,  or  other  organized 
group  or  community  including  any  Alaska 
Native  village  or  regional  or  village  urtwn 
corporation  as  defined  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act.  which  is  recognized  as 
eligible  for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 

(2)  In  section  3  of  the  Indian  Financing  Act 
of  1974  "economic  enterprise"  is  defined  as 
any  Indian — owned  commercial,  industrial, 
or  business  activity  established  or  organized 
for  the  purpose  of  profit,  except  that  Indian 


ownership  must  constitute  not  less  than  51 
percent  of  the  enterprise.  This  act  defines 
"Indian  organization'"  to  mean  the  governing 
body  of  any  Indian  tribe  or  entity  established 
or  recognized  by  such  governing  body. 

(c)  Prefemnce  in  administration  of  grant. 
To  the  greatest  extent  feasible:  preference  and 
opportunities  for  training  and  employment  in 
conjiection  with  the  administration  of  grants 
aw-rded  under  this  part  shall  be  given  to 
Indians. 

(d)  Preference  in  contracting.  To  the 
greatest  extent  feasible,  recipients  shall  give 
preference  in  the  award  of  contracts  for 
f.'ojects  funded  under  this  part  to  Indian 
organizations  and  Indian-owned  economic 
enterprises. 

(1)  Each  recipient  shall: 

(i)  Advertise  for  bids  or  proposals  limited 
to  qualified  Indian  organizations  and  Indian- 
owned  enterprises;  or 

(ii)  Use  a  two-stage  preference  procedure, 
as  follows: 

(A)  Stage  1.  Invite  or  otherwise  solicit 
Indian-owned  economic  enterprises  to 
submit  a  statement  of  intent  to  respond  to  a 
bid  announcement  or  request  fot-  proposals 
limited  to  Indian-owned  firms. 

(B)  Stage  2.  If  response.-;  are  received  from 
more  than  one  Indian  enterprise  found  to  be 
qualified,  advertise  for  bids  or  proposals 
limited  to  Indian  organizations  and  Indian- 
owned  economic  enterprises;  or 

(iii)  Develop,  subject  to  HUD  one-time 
approval,  the  recipient's  own  method  of 
providing  preference.  An  Indian  preference 
policy  which  was  previously  approved  by 
HUD  for  a  recipient  under  the  provisions  of 
24  CFR  part  1003  will  meet  the  requirements 
of  this  section. 

(2)  If  the  recipient  selects  a  method  of 
providing  preference  that  results  in  fewer 
than  two  responsible  qualified  organizations 
or  enterprises  submitting  a  statement  of 
intent,  a  bid  or  a  proposal  to  perform  the 
contract  at  a  reasonable  cost,  then  the 
recipient  shall: 

(i)  Re-advertise  the  contract,  using  anv  of 
the  methods  descrih>ed  in  paragraph  (d)(1)  of 
this  section;  or 

(ii)  Re-advertise  the  contract  without 
limiting  the  advertisement  for  bids  or 
proposals  to  Indian  organizations  and  Indian- 
owned  economic  enterprises;  or 

(iii)  If  one  approvable  bid  or  proptosal  is 
received,  request  Area  ONAP  review  and 
approval  of  the  propwsed  contract  and  related 
procurement  documents,  in  accordance  with 
24  CFR  85.36,  in  order  to  award  the  contract 
to  the  single  bidder  or  offeror. 

(3)  Procurements  that  are  within  the  dollar 
limitations  established  for  small  purchases 
under  24  CFR  85.36  need  not  follow  the 
formal  bid  or  proposal  procedures  of 
paragraph  (d)  of  this  section,  since  these 
procurements  are  governed  by  the  small 
purchase  procedures  of  24  CFR  85.36 
However,  a  recipient's  small  purchase 
procurement  shall,  to  the  greatest  extent 
feasible,  provide  Indian  preference  in  the 
award  of  contracts. 

(4)  All  preferences  shall  be  publicly 
announced  in  the  advertisement  and  bidding 
or  propo.sai  solicitation  documents  and  the 
bidding  and  proposal  documents. 

(5)  A  recipient,  at  its  discreUon,  may 
require  information  of  prospective 


contractors  seeking  to  qualifv'  as  Indian 
organizations  or  Indian-owned  economic 
enterprises.  Recipients  may  require 
prospective  contractors  to  include  the 
following  information  before  submitting  a  bid 
or  proposal,  or  at  the  time  of  submission: 

(i)  Evidence  showing  fully  the  extent  of 
Indian  ownership  and  interest. 

(ii)  Evidence  of  structure,  management  and 
financing  affecting  the  Indian  character  of  the 
enterprise,  including  major  subcontracts  and 
purchase  agreements:  materials  or  equipment 
supply  arrangements;  and  management  salary 
or  profit-sharing  arrangements;  and  evidence 
showing  the  effect  of  these  on  the  extent  of 
Indian  ownership  and  interest:  and 

(iii)  Evidence  sufficient  to  demonstrate  to 
the  satisfaction  of  the  recipient  that  the 
prospective  contractor  has  the  technical, 
administrative,  and  financial  capability  to 
perform  contract  work  of  the  size  and  type 
involved. 

(6)  The  recipient  shall  incorporate  the 
following  clause  (referred  to  as  the  SecUon 
7(b)  clause)  in  each  contract  awarded  in 
connection  with  a  project  funded  under  this 
part: 

(i)  The  work  to  be  performed  under  this 
contract  is  on  a  project  subject  to  Section  7(b) 
of  the  Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C.  450b) 
(Indian  .\ct).  Section  7(b)  requires  that  to  the 
greatest  extent  feasible  (A)  preferences  and 
opportunities  tor  training  and  employment 
shall  be  given  to  Indians  and  (B)  preferences 
in  the  award  of  contracts  and  subcontracts 
shall  be  given  to  Indian  organizaUons  and 
Indian-owned  economic  enterprises. 

(ii)  The  parties  to  this  contract  shall 
comply  with  the  provisions  of  Section  7(b)  of 
the  Indian  Act. 

(iii)  In  connection  with  this  contract,  the 
contractor  shall,  to  the  greatest  extent 
feasible,  give  preference  in  the  award  of  any 
subcontracts  to  Indian  organizations  and 
Indian-owned  economic  enterprises,  and 
preferences  and  opportunities  for  training 
and  employment  to  Indians. 

(iv)  The  contractor  shall  include  this 
Section  7(b)  clause  in  every  subcontract  in 
coiuiection  with  the  project,  and  shall,  at  the 
direction  of  the  recipient,  take  appropriate 
action  pursuant  to  the  subcontract  upon  a 
finding  by  the  recipient  or  HUD  that  the 
subcontractor  has  violated  the  Section  7(b) 
clause  of  the  Indian  Act. 

(e)  Complaint  procedures  The  following 
complaint  procedures  are  applicable  to 
complaints  arising  out  of  any  of  the  methods 
of  providing  for  Indian  preference  contained 
in  this  part,  including  alternate  methods 
enacted  and  approved  in  a  manner  described 
in  this  section. 

(1)  Each  complaint  shall  be  in  writing, 
signed,  and  filed  with  the  recipient. 

(2)  A  complaint  must  be  filed  with  the 
recipient  no  later  than  20  calendar  days  from 
the  date  of  the  action  (or  omission)  upon 
which  the  complaint  is  based. 

(3)  Upon  receipt  of  a  complaint,  the 
recipient  shall  promptly  stamp  the  date  and 
time  of  receipt  upon  the  complaint,  and 
immediately  acknowledge  its  receipt. 

(4)  Within  20  calendar  days  of  receipt  of 
a  complaint,  the  recipient  shall  either  meet, 
or  communicate  by  mail  or  telephone,  with 
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the  complainant  in  an  effort  to  resolve  the 
matter.  The  recipient  shall  make  a 
determination  on  a  complaint  and  notify  the 
complainant,  in  writing,  within  30  calendar 
days  of  the  submittal  of  the  complaint  to  the 
recipient.  The  decision  of  the  recipient  shall 
constitute  final  administrative  action  on  the 
complaint. 

2.  Issue:  Interest  Income 

Can  interest  income  earned  on 
advances  of  grant  funds  be  retained  by 
a  recipient? 

Tribal  Position:  For  the  following 
reasons,  the  tribal  position  is  that 
recipients  can  retain  interest  income 
earned  on  advances  of  NAHASDA  grant 
funds  to  be  used  for  affordable  housing 
activities: 

(a)  Under  Public  Law  93-638  self- 
determination  contracts  and  self- 
governance  compacts,  federal  policy 
allows  tribes  to  receive  lump-sum 
distributions  for  their  programs  and  to 
keep  any  interest  they  earn  on  such 
funds  before  expending  the  hmds  on 
their  programs.  The  Congress  directed 
through  NAHASDA  that  "Federal 
assistance  to  meet  these  responsibilities 
[federal  housing  responsibilities  to 
hidiansl  should  be  provided  in  a 
manner  that  recognizes  the  right  of 
Indian  self-delennination  and  tribal  self- 
governance  by  making  such  assistance 
available  directly  to  the  Indian  tribes  or 
TDHEs  under  authorities  similar  to 
those  accorded  Indian  tribes  in  Public 
Law  93-638  (25  U.S.C.  450  et  seq.)" 
(NAHASDA  section  2(7) — Congressional 
Findings).  The  tribal  representatives 
believe  that  this  language  authorizes 
HUD  to  make  NAHASDA  grant  amounts 
available  to  recipients  in  lump-sum 
distributions  and  that  recipients  can 
then  keep  any  interest  earned  on  this 
money  before  the  recipient  expends  the 
money  on  eligible  affordable  housing 
activities. 

(b)  The  tribal  representatives  also 
believe  that  NAHASDA  expressly 
authorizes  recipients  to  invest  grant 
amoimts  and  retain  any  interest. 
NAHASDA  states:  "A  recipient  may 
invest  grant  amounts  for  the  purposes  of 
carrying  out  affordable  housing 
activities  in  investment  securities  and 
other  obligations  as  approved  by  the 
Secretary"  (NAHASDA  section  204(b)). 

HUD'S  Position:  HUD  believes  that  the 
Congressional  findings  in  NAHASDA  do 
not  overcome  the  longstanding  opinions 
of  the  Comptroller  Creneral  that 
recipients  may  not  augment 
appropriation  amounts  by  earning 
interest  on  grant  funds  pending 
disbursement  for  a  program  purpose  and 
that  interest  earned  on  grant  advances 
belongs  to  the  Federal  Government.  A 
more  explicit  statutory  provision  is 
needed  which  authorizes  the  recipient 


to  draw  down  grant  funds  in  a  limip 
sum  and  to  retain  any  interest  earned. 

HUD  construes  section  204(b)  of 
NAHASDA  consistent  with  the  above 
stated  opinions  of  the  Comptroller 
General.  Accordingly,  the  statute 
permits  recipients  to  invest  grant 
amounts  for  the  purposes  of  carrying  out 
affordable  housing  activities,  but  thip 
does  not  permit  recipients  to  invest 
grant  funds  solely  for  the  purpose  of 
earning  interest  to  augment  the  grant 
amount. 

A  workgroup  of  the  Committee 
developed  the  following  definition  of 
"Program  Income"  but  HUD  could  not 
agree  on  the  underlined  language: 

(1)  Program  income  is  defined  as  any 
income  that  is  realized  from  the 
disbursements  of  grant  amounts.  Program 
income  includes  income  from  fees  for 
services  performed  bom  the  use  of  real  or 
rental  of  real  or  personal  propterty  acquired 
with  grant  funds,  from  the  sale  of 
commodities  or  items  develojjed,  acquired, 
etc.  with  grant  funds,  and  from  payments  of 
principal  and  interest  on  loans  made  with 
grant  funds.  Program  income  includes 
interest  income  earned  on  grant  funds  prior 
to  disbursement. 

(2)  Any  program  income  over  the  amount 
of  S250  per  annum  can  be  retained  by  a 
recipient  provided  it  is  used  for  affordable 
housing  activities  in  accordance  with  section 
202  of  NAHASDA.  Any  program  income 
realized  that  is  less  than  S250  per  annum 
shall  be  excluded  from  consideration  as 
program  income.  Such  funds  may  be  retained 
but  are  not  classified  and  treated  as  program 
income. 

(3)  If  program  income  is  realized  frvm  an 
eligible  activity  funded  with  both  grant  funds 
as  well  as  other  funds,  i.e.,  funds  that  are  not 
grant  funds,  then  the  amount  of  program 
income  realized  will  be  based  on  a 
percentage  calculation  that  represents  the 
proportional  share  of  funds  provided  for  the 
activity  generating  the  program  income  that 
are  grant  funds. 

(4)  Costs  incident  to  the  generation  of 
program  income  shall  be  deducted  from  gross 
income  to  determine  program  income. 

3.  Issue:  Reducing  Grant  Amounts 

Should  HUD  be  allowed  to  reduce, 
adjust,  or  withdraw  NAHASDA  grant 
funds  without  giving  notice  and  a 
hearing  to  a  recipient? 

Tribal  Position:  Tribal  representatives 
felt  that  before  the  Secretary  takes  any 
actions  to  adjust,  reduce,  or  withdraw 
grant  amounts  the  Secretary  must 
comply  with  the  due  process 
requirements  set  forth  in  section  401  of 
NAHASDA  to  give  a  recipient 
reasonable  notice  and  an  opportimity 
for  a  hearing. 

HUD'S  Position:  Section  405(c)  of 
NAHASDA  expressly  permits  HUD  to 
adjust,  reduce,  or  withdraw  grant 
amounts  in  accordance  with  HUD's 


review  and  audits  of  recipients.  This 
authority  is  in  addition  to  the  authority 
in  section  401  to  take  actions  based  on 
the  recipient's  substantial 
noncompliance  with  the  requirements 
of  NAHASDA. 

4.  Issue:  Substantial  Noncompliance 

How  is  substantial  noncompliance 
defined  under  NAHASDA  section  401(a) 
before  the  Secretary  may  terminate, 
reduce,  or  limit  the  availability  of 
payments  imder  NAHASDA  or  replace 
the  TDHE? 

Tribal  Position:  The  tribal 
representatives  proposed  a  definition  for 
substantial  noncompliance,  as  follows: 

For  HUD  to  conclude  that  a  recipient 
has  failed  to  comply  substantially  with 
any  provision  of  NAHASDA,  HUD  must 
find: 

(a)  An  act  or  omission  or  series  of  acts 
or  omissions;  or 

(b)  A  pattern  or  practice  or  activities 
constituting  willful  noncompliance  with 
the  requirements  under  NAHASDA;  or 

(c)  Criminal  activity;  or 

(d)  Such  other  activity  or  activities — 
by  the  recipient  which  place  the 

housing  program  at  sufficient  risk  with 
the  primary  objectives  of  NAHASDA  to 
warrant  HUD  taking  the  remedial 
actions  set  forth  under  sections  401  and 
402  of  NAHASDA. 

HUD's  Position:  HUD  disagrees  with 
the  tribal  representatives'  proposed 
definition  for  four  reasons.  First,  the 
"sufficient  risk"  standard  may  prove  to 
be  essentially  rudderless,  leaving  to 
HUD  the  question  of  whether  actions 
pose  such  a  sufficient  risk,  without  any 
clear  standard.  Second,  the  standard  is 
limited  to  such  risk  to  the  primary 
objectives  of  the  law,  which  term  will 
not  necessarily  cover  "any  provision"  of 
NAHASDA,  as  section  401  compels. 
Third,  subjecting  any  act  or  omission  to 
the  "sufficient  risk"  standard  could 
have  the  unintended  effect  of  converting 
minor  actions  to  "substantial"  ones. 
Fourth,  the  test  ignores  the  statute's 
emphasis  on  past  noncompliance.  This 
statutory  provision,  like  many  others  in 
NAHASDA,  is  patterned  after  the 
community  development  block  grant 
(CDBG)  legislation  at  title  I  of  the 
Housing  and  Community  Development 
Act  of  1974,  as  amended  (42  U.S.C.  5301 
et  seq).  While  little  case  law  exists  in 
this  area,  it  is  apparent  that  the  CDBG 
provision  in  question  is  one  which  has 
been  viewed  with  as  much  emphasis  on 
its  past  nature  as  on  substantiality  (See 
Kansas  City  v.  HUD,  861  F.2d  739 
(D.C.Cir.  1988)).  The  proposed 
definition  fails  to  take  this  aspect  of  the 
standard  into  account.  HUD  welcomes 
public  comment  on  what  would  be  an 
appropriate  standard  for  this  term  or,  for 


that  matter,  whether  the  term  should  be 
defined  in  the  regulation. 

5.  Issue:  Performance  Variable 

Should  a  measure  of  performance  be 
used  as  a  variable  within  the  allocation 
formula  for  NAHASDA  Block  Grant 
funds?  This  issue  was  not  agreed  to 
among  tribal  representatives. 

Position  Opposing  the  Use  of  a 
Performance  Variable:  Taking  a  stand 
against  the  use  of  a  performance 
variable  in  the  allocation  formula  does 
not  mean  taking  a  stand  against  quality 
performance;  rather,  it  means  taking  a 
stand  against  the  use  of  an  unnecessary 
and  penal  method  of  evaluating  how 
tribes  serve  their  own  people. 

It  is  unnecessary  because  both  the. 
statute  and  the  proposed  compliance 
regulations  already  address  how  to  deal 
vwth  poor  performance. 

It  is  penal  in  that  it  disciplines  a 
^ling  tribe,  instead  of  focusing  on 
assisting  that  tribe. 

NAHASDA  requires  the  development 
of  a  formula  for  the  allocation  of  block 
grant  funds  based  on  need  and 
maintenance  of  current  housing  stock.  It 
does  not  mandate  or  even  suggest  that 
such  a  formula  address  an  individual 
tribe's  performance,  presumably 
because  NAHASDA  itself  deals 
adequately  with  the  issue  by  requiring 
annual  performance  reports,  providing 
for  audits  and  monitoring,  and 
specifying  remedies  for  non-compliance 
with  NAHASDA  (including  failure  to 
expend  monies  on  low-income 
activities). 

The  relief  available  to  the  Secretary 
allows  him  to  make  adjustments  in 
future  grant  amoimts,  to  require  the 
repayment  of  misspent  amoimts,  to  seek 
civil  remedies,  and  to  appoint  a 
replacement  TDHE.  among  other  things. 
If  these  remedies  are  not  the  same  as  the 
penalty  imposed  by  the  performance 
factor,  then  those  who  favor  the 
performance  factor  essentially  are 
opting  for  an  additional  penalty.  If  the 
remedies  are  the  same,  then  by 
definition  they  are  duplicative. 

Those  who  favor  a  performance  factor 
in  the  allocation  formula  skirt  the  fact 
that  failure  to  perform  to  standard 
would  absolutely  result  in  the  lowering 
of  one  tribe's  subsequent  allocations, 
thereby  resulting  in  the  raising  of  the 
allocation  of  other  tribes  whose 
performance  was  excellent.  Such  a 
position  has  merit  at  first  blush,  but  fails 
in  the  final  analysis,  for  Indian  tribes  do 
not  need  to  raise  themselves  on  the 
backs  of  their  fallen  brothers  and  sisters. 

Technical  assistance  will  be  available 
to  a  tribe  that  performs  poorly,  but  that 
is  the  case  with  or  without  the  use  of  a 
performance  variable,  and  the  real 


trigger  should  come  before  failure,  not 
in  its  wake.  Supporters  of  the 
performance  factor  argue  that  the 
penalty  comes  only  after  the  first  full 
year  of  performance;  they  neglect  to 
mention  that  it  can  continue  to  come 
each  year,  year  after  year,  with  each  new 
application  for  a  block  grant.  None  of  us 
has  any  experience  with  NAHASDA  or 
how  it  will  affect  the  ability  to  provide 
quality  housing  assistance  in  the  first 
few  years,  especially  for  the  smaller 
tribes  and  newer  TDHEs.  To  include  a 
performance  variable  at  this  stage  is 
premature. 

A  performance  variable  in  the 
allocation  formula  is  neither  required 
nor  contemplated  by  NAHASDA.  Even 
without  a  performance  variable,  all 
tribes  will  be  required  to  develop 
performance  objectives  and  to  describe 
how  they  intend  to  use  their  block  grant 
funds.  Even  without  a  performance 
factor,  HUD  will  not  continually 
provide  funds  to  a  poorly  performing 
tribe.  With  a  performance  factor  many 
tribes  will  unnecessarily  p>erform  their 
work  under  greater  pressure  and  with 
less  of  the  support  from  their  fellow 
tribes  who  will  benefit  from  their 
failure.  The  performance  variable  is 
unnecessary  and  insidious  and  serves  as 
just  another  way  in  which  to  divide 
tribes,  just  as  it  has  divided  the 
rulemaking  committee  and  resulted  in 
nonconsensus. 

Position  in  favor  of  the  Performance 
Variable:  Some  Committee  members  feel 
that  in  order  for  a  tribe  or  TDHE  to 
efficiently  and  effectively  meet  the 
housing  needs  of  its  constituents  its 
performance  should  be  quantified 
through  tribally  initiated  performance 
objectives.  Towards  this  end,  a  system 
that  will  measure  the  performance  of  a 
tribe  or  TDHE  against  objectives 
determined  by  each  individual  tribe  was 
developed  by  these  members  and 
presented  to  the  Committee  for 
consideration.  These  members  feel 
development  of  such  objectives, 
provided  they  respect  and  accommodate 
the  diversity  of  tribal  needs,  will  not 
impose  an  undue  burden  on  tribes  or 
their  TDHEs,  but  instead  will  allow 
them  to  more  effectively  meet  the  needs 
of  their  constituents.  Development  of 
such  performance  objectives  will 
encourage  all  recipients  of  NAHASDA 
funds  to  clearly  describe  objectives  and 
describe  how  they  will  use  the  limited 
resources  made  available  by  the 
Congress  in  a  timely  and  businesslike 
manner. 

Crucial  to  the  implementation  of  any 
performance  objectives  and  their 
codification  in  the  formula  allocation  is 
a  commitment  to  promote  and  develop 
the  technical  and  administrative 


capacity  among  all  tribes  that 
administer  affordable  housing  activities. 
The  variable  must  trigger  the  provision 
of  technical  assistance  to  those  tribes  or 
their  TDHEs  that  encounter  difficulty 
meeting  the  objectives  they  set  for 
themselves.  Towards  this  end,  the 
variable  is  a  proactive  means  for  tribes 
and  their  TDHEs  that  obligates  the 
Secretary  to  promote  and  develop 
greater  technical  and  administrative 
capacity  so  that  both  tribes  and  the 
Department  are  assured  NAHASDA 
funds  will  be  used  to  provide  affordable 
bousing  to  deserving  Native  Americans. 

The  performance  variable  proposed 
for  Committee  consideration  will  not 
measure  performance  against  tribally  set 
objectives  until  the  end  of  the  year — as 
such  it  does  not  take  effect  until  the 
second  year  of  NAHASDA.  Throughout 
the  year,  tribes  would  have  an 
opportunity  to  update  or  change  their 
objectives  should  events  occur  that  are 
beyond  their  control.  The  performance 
variable  only  reduces  funding  in  the 
following  year  to  those  tribes  or  TDHEs 
that  fail  to  accomplish  what  they  said 
they  would  accomplish  and  then  only  if 
they  fail  to  meet  several  of  their 
objectives  set  for  the  year. 

While  the  temporary  reduction  in 
funds  was  construed  by  many 
Committee  members  as  a  punitive 
mf  <»i.  T^,  the  proponents  of  the 
pe  ance  variable  feel  it  addresses  a 

broauoi  reality  facing  Indian  housing — 
continued  provision  of  funds  to  a  poorly 
performing  entity  is  not  an  efficient  use 
of  limited  appropriations,  poorly 
performing  recipients  do  not  put  as 
many  people  in  housing  as  could 
otherwise  be  done,  and  the  current 
political  climate  will  not  continue  to 
subsidize  poorly  run  programs  that  will 
not  or  do  not  use  appropriated  funds  in 
a  timely  manner  for  the  purposes  for 
which  they  were  allocated.  Accordingly, 
members  supporting  the  incorporation 
of  the  performance  variable  in  the 
allocation  of  NAHASDA  funds  feel  it  is 
imperative  that  tribes  be  the  driving 
force  that  initiate  measures  that  assure 
the  maximum  number  of  deserving 
Native  Americans  are  provided  a  house 
to  call  home  and  the  technical  and 
administrative  capacities  of  all  tribes  are 
increased  to  accomplish  this  objective. 
Rather  than  rely  on  the  Department  or 
others  to  establish  the  criteria  by  which 
tribes  will  perform,  it  is  time  for  tribes 
to  take  the  initiative  and  set  their  own 
high  standards — the  performance 
variable  and  tribally  determined 
objectives  as  proposed  take  this 
important  step. 
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VI.  Items  Highlighted  for  Comment 

Public  comment  is  invited  on  this 
proposed  rule  in  its  entirety,  including 
those  issues  highlighted  in  this 
preamble.  The  Committee  especially 
seeks  comments  on  the  following  issues. 

1.  Local  Cooperation  Agreements  and 
Tax  Exemption  Issues 

Sections  101(c),  (d),  and  (e)  of 
NAHASDA,  governing  local  co- 
operation agreements,  tax  exemption, 
and  user  fees  proved  to  be  problematic, 
and  the  statutory  requirements  were 
generally  agreed  to  be  inappropriate  and 
unreasonable  in  the  context  of  a  formula 
block  grant  program.  The  Committee's 
tribal  caucus  approved  and  forwarded  to 
the  Congress  a  technical  amendment 
intended  to  deal  with  the  problems. 
However,  in  the  event  that  the  Congress 
does  not  act  on  this  amendment, 
potential  recipients  should  be  aware  of 
the  following  issues: 

(a)  How  to  handle  situations  in  which 
local  governing  bodies  refuse  to  enter 
into  local  cooperation  agreements  with 
recipients; 

(b)  How  to  handle  payments  where 
more  than  one  local  governing  body 
provides  services; 

(c)  Should  there  be  a  limit  on 
assistance  to  a  unit  or  individual  below 
which  the  requirements  of  this  section 
should  not  apply;  and 

(d)  How  to  deal  with  local  governing 
bodies  that  fail  to  comply  with  their 
cooperation  agreements.  Should  there 
be  a  certification  by  the  recipient  each 
year  that  the  local  governing  body  has 
complied  with  the  certification 
agreement? 

HUD  is  interpreting  the  statutory 
provisions  for  local  cooperation 
agreements,  tax  exemption,  and  user 
fees  in  the  context  of  the  long-standing 
history  of  the  requirements  in  the  1937 
Act.  Accordingly,  the  applicability  of 
these  provisions  is  limited  in  the 
regulations  to  rental  housing  (including 
homebuyer  programs  for  lease-purchase 
of  homes)  owned  by  the  Indian  tribe  or 
TDHE. 

2.  Labor  Standards  of  NAHASDA 

NAHASDA  requires  prevailing  wage 
rates  determined  under  the  Davis-Bacon 
Act  (40  U.S.C.  276a-276a-5)  to  be  paid 
to  laborers  and  mechanics  employed  in 
the  development  of  affordable  housing 
projects.  NAHASDA  also  requires 
prevailing  wages  determined  by  HUD  to 
be  paid  to  maintenance  laborers  and 
mechanics  employed  in  the  operation, 
and  to  architects,  technical  engineers, 
draftsmen  and  technicians  employed  in 
the  development  of  such  projects.  Some 
Committee  members  felt  that  applying 


prevailing  wage  standards  to  all 
development  and  maintenance  assisted 
in  any  way  by  NAHASDA  is  not 
practical  or  reasonable  and  that  some 
minimum  exemption  is  needed.  Placing 
these  requirements  on  small 
development  and  maintenance  activities 
and  certain  types  of  projects  leveraged 
with  other  funds  tmd  with  other  owners 
would  make  many  such  activities 
infeasible.  Many  committee  members 
also  felt  that  in  accordance  with  the 
Congressional  findings  of  NAHASDA, 
Indian  tribes  should  have  the  right  to 
apply  their  own  wage  standards  or 
Tribal  Employment  Rights  Office 
(TERO)  standards  in  an  effort  to 
encourage  tribal  employment  and  that 
those  should  supersede  Davis-Bacon 
and  HUD  wage  rates.  Since  Davis-Bacon 
and  HUD  rates  are  a  statutory 
requirement,  the  Congress  must  act  to 
address  or  remove  this  provision. 

3.  Formula  Used  to  Allocate  NAHASDA 
Block  Grant  Funds 

The  Committee  encourages  comment 
on  the  following  two  issues — (a) 
whether  or  not  the  definition  of 
"formula  area"  accurately  reflects  the 
geography  that  most  tribes  serve;  and  (b) 
how  to  develop  a  better  data  source  than 
the  U.S.  Census  that  is  uniformly  and 
consistently  collected  throughout  Indian 
areas  for  purposes  of  future  formula 
allocations. 

Although  not  to  be  commented  on  in 
respect  to  the  proposed  rule,  tribes 
should  be  aware  that  their  individual 
allocations  under  the  Needs  component 
of  the  formula  are  based  on  two  primary 
pieces  of  information:  (a)  Geography — 
HUD  will  inform  each  tribe  of  the 
geography  being  used  for  its  "formula 
area"  so  diat  tribes  may  correct  or 
challenge  the  geographic  definition  for 
their  area;  and  (b)  data  for  Native 
Americans  living  in  the  "formula 
area" — the  U.S.  Census  is  known  to 
have  made  an  undercount,  each  tribe 
should  review  the  data  for  its  area 
(provided  by  HUD)  to  determine  if  it 
wishes  to  challenge  the  Census  data  as 
allowed  under  the  proposed  rule. 

4.  Formula  Set-Aside  for  Emergency  and 
Disaster  Relief 

Some  Committee  members  felt  it  was 
important  that  an  emergency  and 
disaster  relief  fund  be  established  with 
a  portion  of  the  Indian  Housing  Block 
Grant  funds.  The  initial  proposal  was 
that  the  fund  be  capitalized  at  $10 
million  in  its  first  year  cmd  that  it  be 
replenished  in  future  years  such  that  it 
begins  each  year  with  a  balance  of  $10 
million.  Other  Committee  members 
suggested  that  the  fund  should  address 
only  disaster  relief  and  that  each  Tribe 


or  TDHE  develop  its  own  reserves  for 
emergency  circumstances.  The 
Committee  is  requesting  comments  on 
(a)  whether  or  not  an  emergency  and/or 
disaster  relief  fund  should  be  developed 
and  (b)  if  so,  how  it  should  be 
administered. 

5.  When  May  NAHASDA  Block  Grant 
Funds  be  Drawn-Down? 

The  Committee  held  informal 
discussions  about  whether  NAHASDA 
grant  amounts  will  be  drawn-down  in 
lump-sum  payments  or  whether  they 
will  be  drawn-down  as  the  funds  are 
due  to  be  spent  by  a  recipient.  Tribal 
leaders  expressed  the  view  that  grant 
amounts  should  be  distributed  in  lump- 
sum up-front  distributions  so  that 
recipients  can  invest  the  grant  amounts 
and  earn  and  retain  interest  on  the 
funds  as  tribes  do  in  Public  Law  93-638 
self-determination  contracts  and  self- 
governance  compacts.  Lump-sum 
distributions  are  also  consistent  with 
the  Congressional  findings  in 
NAHASDA.  As  set  forth  in  section  V.2. 
of  this  preamble  (nonconsensus  issue 
regarding  interest  income),  HUD  has 
determined  that  NAHASDA  does  not 
authorize  the  recipient  to  drawdown 
grant  funds  in  a  lump  sum. 

6.  Applicability  of  Section  3  of  the 
Housing  and  Urban  Development  Act  of 
1968  and  the  Lead  Based  Paint 
Requirements  of  24  CFR  Part  35 

Tribal  members  expressed  strong 
disagreement  of  the  applicability  of 
these  laws  on  the  basis  of  their 
burdensome  reporting  requirements  or 
high  compliance  costs.  Tribal  members 
believed  that  compliance  with  Indian 
preference  requirements  under 
NAHASDA  and  its  regulations  should 
also  be  deemed  as  meeting  the 
requirements  of  section  3  requiring  a 
preference  for  low  and  very  low-income 
persons.  HUD  does  not  agree  with  this 
tribal  position.  The  Committee 
requested  that  HUD  look  at  how  the 
section  3  and  lead  based  paint 
requirements  would  be  applied  to  the 
IHBG  program  and  whether 
NAHASDA's  lead  based  paint 
requirements  would  be  the  same  as  they 
are  for  the  HOME  program. 

HUD's  current  regulations  setting 
forth  its  section  3  requirements  (24  CFR 
part  135)  and  lead-based  paint  hazard 
requirements  (24  CFR  part  35)  were 
published  prior  to  the  enactment  of 
NAHASDA.  HUD  is  currently 
developing  final  rules  revising  24  CFR 
parts  35  and  135.  HUD  will  address  the 
impact  of  its  section  3  and  lead-based 
paint  regulatory  requirements  on  Native 
American  housing  assistance,  especially 
in  light  of  the  changes  made  by 
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NAHASDA,  in  the  development  of  the 
final  rules. 

7.  The  Applicability  of  24  CFR  Part  85— 
Uniform  Administrative  Requirements 
for  Grants 

The  Committee  decided  that  some 
portions  of  24  CFR  part  85  may  not  be 
applicable  to  the  IHBG  program.  At  the 
conclusion  of  the  comment  period,  the 
Committee  will  review  the  sections  of 
part  85  and  make  a  determination  as  to 
which  of  the  sections  will  apply.  The 
public  is  encouraged  to  submit 
comments  on  this  issue  to  assist  the 
Committee  in  their  determination. 

8.  Rents  and  Utilities 

The  Committee  decided  to  give 
flexibility  to  recipients  to  determine 
whether  or  not  rent  includes  utilities. 
HUD  believes  this  implementation  of 
NAHASDA  is  legally  permissible,  but 
notes  that  this  position  is  a  departure 
from  the  long-standing  HUD  policy  of 
including  utilities  in  rents. 

Vn.  Reorganization  of  Existing  Indian 
Housing  Regulations 

In  addition  to  establishing  a  new  24 
CFR  part  1000,  this  rule  proposes  to 
make  several  conforming  amendments 
to  HUD's  existing  Indian  housing 
regulations.  For  example,  this  proposed 
rule  would  remove  24  CFR  part  950 
from  the  Code  of  Federal  Regulations. 
Part  950  sets  forth  the  regulatory 
requirements  for  the  "old"  system  of 
funding  which  expires  on  September  30, 
1997.  Accordingly,  the  removal  of  part 
950  is  necessary  to  ensure  that  title  24 
does  not  contain  outdated  regulations. 

This  proposed  rule  would  also 
redesignate  24  CFR  part  953 
(Community  Development  Block  Grants 
for  Indian  Tribes  and  Alaskan  Native 
Villages)  and  24  CFR  part  955  (Loan 
Guarantees  for  Indian  Housing)  as  24 
CFR  parts  1003  and  1005,  respectively. 
These  redesignations  would  consolidate 
HUD's  Indian  housing  regulations  in  the 


"1000  series"  of  title  24,  and  assist 
program  participants  by  presenting 
uniformity.  In  addition  to  the  changes  in 
designation,  this  proposes  to  make 
amendments  to  the  regulations  currently 
set  forth  in  part  955.  These  revisions 
will  reflect  the  amendments  made  by 
NAHASDA  to  section  184  of  the 
Housing  and  Community  Development 
Act  oi  1992  (12  U.S.C.  1515z-13a). 

As  a  result  of  these  redesignations, 
several  conforming  amendments  must 
be  made  at  the  final  rule  stage  to  other 
HUD  regulations  that  cross-reference  to 
24  CFR  parts  950,  953,  and  955. 

Vm.  Justification  for  Reduced 
Comment  Period 

It  is  HUD's  policy  generally  to  afford 
the  public  not  less  than  sixty  days  for 
submission  of  comments  on  its  notices 
of  proposed  rulemaking  (24  CFR  10.1). 
It  was  determined  that  it  would  not  be 
practicable  to  provide  a  public  comment 
period  greater  than  45  calendar  days.  As 
noted  above,  section  106(b)(1)  of 
NAHASDA  requires  that  HUD  issue 
final  regulations  implementing 
NAHASDA  by  September  1,  1997.  hi 
developing  a  schedule  for  completing  its 
work,  the  Committee  has  attempted  to 
strike  a  balance  between  the  need  for 
public  input  in  the  regulatory 
implementation  of  NAHASDA,  and  the 
necessity  of  meeting  the  statutory 
publication  deadline  Given  the  number 
and  complexity  of  negotiated 
rulemaking  issues,  it  was  determined 
that  it  would  not  be  possible  to  issue 
proposed  regulations  before  today.  In 
order  to  permit  the  publication  of  a  final 
rule  by  September  1,  1997,  and  provide 
the  Committee  with  sufficient  time  to 
review  and  address  public  comments  on 
this  proposed  rule.  HUD  requests  that 
comments  be  submitted  by  August  18. 
1997.  The  Committee  believes  that  this 
45-day  comment  period  will  provide 
interested  persons  with  sufficient  time 
to  develop  and  submit  their  comments. 


The  Committee  recognizes  the  value 
and  necessity  of  public  comment  in  the 
development  of  final  regulations 
implementing  NAHASDA  and 
welcomes  comments  on  this  proposed 
rule.  All  comments  will  be  addressed  in 
the  final  rule.  Further,  the  Committee 
has  sought  public  input  throughout  the 
negotiated  rulemaking  process.  All 
Committee  meetings  were  aimounced  in 
the  Federal  Register  and  were  open  to 
the  public  without  advance  registration. 
Members  of  the  public  were  also  invited 
to  make  statements  during  the 
negotiated  rulemaking  meetings  and  to 
submit  written  statements  for  the 
Committee's  consideration. 

The  Committee  also  notes  that  the 
negotiated  rulemaking  process  provided 
for  the  development  of  proposed 
regulations  with  the  active  participation 
of  Indian  trit)es.  Forty-eight  of  the  fifty- 
eight  Committee  members  were 
representatives  of  geographically 
diverse  small,  medium,  and  large  Indian 
tribes.  These  Committee  members 
represented  tribal  concerns  and  interests 
in  thn  development  of  regulations 
implementing  NAHASDA  and  the 
proposals  contained  in  this  rule  reflect 
the  consensus  decisions  of  the 
Committee. 

IX.  Findings  and  Certifications 

Paperwork  Reduction  Act  of  1995 

(a)  The  information  collection 
requirements  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501-3520).  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 

a  collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

(b)  Estimate  of  the  total  reporting  and 
recordkeeping  burden  that  will  result 
from  the  collection  of  information: 


Type  of  collection 


Proposed  sec- 
tion of  24  CFR 
affected 


Numt>er 

of 

respondents 


Frequency 

of 
response 


Est.  avg. 
response 
time  (hrs.) 


Annual  txjrden 
hrs. 


Real  property  acquisition  requirements;  information  a 
recipient  must  provide  an  owner. 

Advance  wntten  notice  to  residential  tenants  and  home- 
tHjyers. 

Maintenance  of  Uniform  Relocation  Act  records 

Maintenance  of  conflict  of  interest  records  

HUD  approval  for  model  activities  and  non-Indian  fami- 
lies. 

Income  verification  and  document  maintenance 

Notification  to  HUD  of  demolition/disposition  _ 

Obtaining  and  maintenance  of  criminal  conviction  infor- 
mation. 

IHP  submission  requirements „ „ 


1000.14  (a)(1) 

and  (a)(2). 
1000.14(c)(2)  . 

1000.14(f)(3) .. 

1000.36  

1000.108  arxl 
1000.118(b). 

1000.128  

1000.134(b)  ... 
1000.154  

1000.212. 
1000.142. 
1000.222. 


400 

400 

400 
400 
400 

400 
400 
400 

400 


24 


.30 

.15 

.15 


16 

40 

6 

24 

120 


9,600 

9.000 

60 

60 

6,400 

16.000 
2,400 
9,600 

42,000 
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Type  of  collection 


Appeal  of  HUD  detennination  regarding  non-compliance 

Of  IHP  modification. 
Cerlificatiop  and  document  maintenance  for  title  VI  of 

NAHASDA. 

Demonstration  requirement  for  multiple  guarantees  

Demonstration  requirement  for  rmancial  capacity  

Procedures  and  requirements  for  title  VI  loan  guarantee 

applications 

Amendment  procedure  for  approved  guarantees  

^^onltonng  responsibility  under  NAHASDA  

PuWic  comment  on  performance  reports 

Program  records  maintenance  

Certification  and  document  maintenance  for  lack  of  fi- 
nancial market  access  requirement  in  section  184 
loan  guarantees. 

Section  184  certification  of  compliance  with  tribal  laws  .. 


Proposed  sec- 
tion of  24  CFR 
affected 

1000.224  

1000.406  

1000.410  

1000.412  

1000.420, 

1000.422. 
1000.430  .......... 

1000.502(a). 

1000.512. 

1000.538. 

1000.518  

1000.548  

1005.105(f)  

1005.112  


Number 

of 

respondents 


400 

400 

400 
400 
400 

400 
400 


400 
400 
400 


400 


Frequency 

of 
response 


Est.  avg. 
response 
time  (hrs.) 


16 

1 

3 

3 

20 

1 
30 


3 

1 
1 


Annual  burden 
hrs. 


.15 


6,400 

400 

1.200 
1,200 
8,000 

400 
12.000 


1.200 
400 
400 


42 


Total  Burden,  126,762. 

(c)  In  accordance  with  5  CFR 
1320.8(d)(1),  the  Department  is 
soliciting  comments  from  members  of 
the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond:  including  through  the 
use  of  appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

(d)  OMB  is  required  to  make  a 
decision  concerning  the  collection  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  effect  the 
deadline  for  the  public  to  comment  on 
the  proposed  rule.  Comments  on  the 
paperwork  collection  requirements 
contained  in  this  rule  must  be  submitted 
to  those  persons  indicated  in  the 
ADDRESSES  section  of  this  preamble. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50, 


implementing  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  during  business  hours 
in  the  Office  of  the  Rules  Docket  Clerk, 
Room  10276,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW,  Washington,  DC  20410- 
0500. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  have  no  federalism 
implications,  and  that  the  policies  are 
not  subject  to  review  under  the  Order. 

Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an 
environmental  health  risk  or  safety  risk 
on  children. 

Unfunded  Mandates  Reform  Act 

The  Secretary  has  reviewed  this  rule 
before  publication  and  by  approving  it 
certifies,  in  accordance  with  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532).  that  this  rule  does  not 
impose  a  Federal  mandate  that  will 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  OMB  determined 
that  this  rule  is  a  "significant  regulatory 
action,"  as  defined  in  section  3(Q  of  the 


Order  (although  not  economically 
significant,  as  provided  in  section  3(fKl) 
of  the  Order).  Any  changes  made  to  the 
final  rule  subsequent  to  its  submission 
to  OMB  are  identified  in  the  docket  file, 
which  is  available  for  public  inspection 
in  the  office  of  the  Department's  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Str«et,  SW,  Washington.  DC  20410- 
0500. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b))  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

List  of  Subjects 

24  CFR  Part  950 

Aged,  Grant  programs — housing  and 
community  development.  Grant 
programs — Indians.  Indians.  Individuals 
with  disabilities.  Low  and  moderate 
income  housing.  Public  housing, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  953 

Alaska,  Community  development 
block  grants,  Grant  programs — housing 
and  community  development,  Indians, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  955 

Indians,  Loan  programs — Indians, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  1000 

Aged,  Community  development  block 
grants,  Grant  programs — housing  and 
community  development,  Grant 
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programs — Indians,  Indians,  Individuals 
with  disabilities,  Low  and  moderate 
income  housing,  Public  housing. 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  1003 

Alaska,  Community  development 
block  grants.  Grant  programs — housing 
and  community  development,  Indians, 
Reporting  and  recordkeeping 
requirements. 

24  CFR  Part  1005 

Indians,  Loan  programs — Indians. 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  for  the  reasons  described 
above,  in  title  24  of  the  Code  of  Federal 
Regulations,  Chapter  IX  is  proposed  to 
be  amended  as  follows: 

PART  950— {REMOVED] 

1.  Part  950  is  removed. 

PART  953  [REDESIGNATED] 

2.  Part  953  is  redesignated  as  part 
1003. 

3.  Part  1000  is  added  to  read  as 
follows: 

PART  1000— NATIVE  AMERICAN 
HOUSING  ACTIVITIES 

Sul>part  A— General 

1000.1  What  is  the  applicability  and  scope 
of  these  regulations? 

1000.2  What  are  the  Guiding  Principles  in 
the  implemenUtion  of  NAHASDA? 

1000.4  "What  is  the  objective  of  the  IHBG 

program? 
1000.6    What  is  the  nature  of  the  IHBG 

program? 
1000.8    May  provisions  of  these  regulations 

be  waived? 
1000.10    What  definitions  apply  in  these 

regulations? 
1000.12    What  nondiscrimination 

requirements  are  applicable? 
1000.14     What  relocation  and  real  property 

acquisition  (>olicies  are  applicable? 
1000.16    What  labor  standards  are 

applicable? 
1000.18    What  environmental  review 

requirements  apply? 
1000.20    Is  an  Indian  tribe  required  to 

assiune  environmental  review 

responsibilities? 
1000.22    Are  the  costs  of  an  environmental 

review  an  eligible  cost? 
1000.24    If  an  Indian  tribe  assumes 

environmental  review  responsibility, 

how  will  HUD  assist  the  Indian  tribe  in 

performing  the  environmental  review? 
1000.26    What  are  the  administrative 

requirements  under  NAHASDA? 
1000.28    May  a  self-governance  Indian  tribe 

be  exempted  £rom  the  applicability  of  24 

CFR  part  85? 
1000.30    What  prohibitions  regarding 

conflict  of  interest  are  applicable? 


1000.32    May  exceptions  be  made  to  the 

conflict  of  interest  provisions? 
1000.34     What  factors  must  be  considered  in 

making  an  exception  to  the  conflict  of 

interejt  provisions' 
1000.36     How  long  must  a  recipient  retain 

records  regarding  exceptions  made  to  the 

conflict  of  interest  provisions? 
1000.38    What  flood  insurance  requirements 

are  applicable? 
1000.40     Do  lead-based  paint  {x>isoning 

prevenUon  requirements  apply  to 

affordable  housing  activities  under 

NAHASDA? 
1000.42    Are  the  requirements  of  section  3 

of  the  Housing  and  Urban  Development 

Act  of  1968  applicable? 
1000.44    What  prohibitions  on  the  use  of 

debarred,  suspended  or  ineligible 

contractors  apply? 
1000.46    Do  drug-free  workplace 

requirements  apply? 

Subpart  B— Affordable  Housing  Activities 

1000.101  What  is  affordable  housing? 

1000.102  What  are  eligible  affordable 
housing  activities? 

1000.104    What  families  are  eligible  for 
affordable  housing  activities? 

1000.106    What  activities  under  title  D  of 
NAHASDA  require  HUD  approval? 

1000.108    How  is  HUD  approval  obUined  by 
a  recipient  for  housing  for  non  low- 
income  Indian  families  and  model 
activities? 

1 000. 110    How  will  HUD  determine  whether 
to  approve  model  housing  activities  or 
other  housing  programs? 

1000.112    How  long  does  HUD  have  to 
review  and  act  on  a  model  housing 
activity  or  other  housing  program 
proposal? 

1000.114    What  should  HUD  do  before 
declining  a  model  housing  activity  or 
other  housing  program? 

1000.116     What  recourse  does  a  recipient 
have  if  HUD  disapproves  a  model 
housing  activity  or  other  program? 

1000.118  Under  what  conditions  may  non 
low-income  Indian  families  participate 
in  the  program? 

1000.120    May  a  recipient  use  Indian 
preference  or  tribal  prefiarence  in 
selecting  fomilies  for  housing  assistance? 

1000.122    May  NAHASDA  grant  ftmds  be 
used  as  matching  funds  to  obtain  any 
leverage  funding,  including  any  federal 
or  state  program  and  still  be  considered 
an  affordable  housing  activity? 

1000.124    What  is  the  maximum  and 

minimum  rent  or  homebuyer  payment  a 
recipient  can  charge  a  low-income  rental 
tenant  or  homebuyer? 

1(X)0.126    May  a  recipient  charge  flat  or 
income-adjusted  rents? 

1000.128    Is  income  verification  required  for 
assistance  under  NAHASDA? 

1000.130    May  a  recipient  charge  a  non  low- 
income  family  rents  or  homebuyer 
payments  which  are  more  than  30%  of 
the  family's  adjusted  income? 

1000.132  Are  utilities  considered  a  part  of 
rent  or  homebuyer  fiayments? 


1000.134     When  may  a  recipient  (or  entity 
funded  by  a  recipient)  demolish  or 
dispose  of  Indian  housing  units  owned 
or  operated  pursuant  to  an  ACC 

1000.136  What  insurance  requu«ments 
appiv  to  housing  units  assisted  with 
NAHASDA  grants? 

1000.138    What  constitutes  adequate 
insurance? 

1000.140    May  a  recipient  use  grant  funds  to 
purchase  insurance  for  privately  owned 
bousing  to  protect  NAHASDA  grant 
amounts  s{>ent  on  that  housing? 

1000.142    What  is  the  "useful  Hfe"  during 
which  low-income  rental  housing  and 
low-income  homebuyer  housing  must 
remain  affordable  as  required  in  sections 
205(a)(2)  and  209  of  NAHASDA? 

1000.144    Are  Mutual  Help  homes 

develop>ed  before  NAHASDA  subject  to 
the  useful  life  provisions  of  section 
205(a)(2)? 

1000.146    Is  a  homebuyer  required  to  remain 
low-income  throughout  the  term  of  their 
participation  in  a  housing  program 
funded  under  NAHASDA? 

1000.148     What  law  will  an  owner  or 
manager  follow  in  providing  adequate 
written  notice  of  eviction  or  termination 
of  a  lease? 

1000.150    How  many  Indian  tribes  and 
TDHEs  receive  criminal  conviction 
information  on  adult  applicants  or 
tenants? 

1000.152     How  is  the  recipient  to  use 
criminal  conviction  information? 

1000.154     How  is  the  recipient  to  keep 
criminal  conviction  information 
confidential? 

1000.156     What  housing  development  cost 
limits  are  applicable  to  ensure  modest 
housing  construction  under  NAHASDA? 

Subpart  C— Indian  IHousing  Plan  OHP) 

1000.201  How  are  funds  made  available 
under  NAHASDA? 

1000.202  Who  are  eligible  recipients? 
1000.204     How  does  an  Indian  tribe 

designate  itself  as  a  recipient  of  the 

grant? 
1000.206    How  is  a  TDHE  designated? 
1000.208     Is  submission  of  an  IHP  required? 
1000.210    Who  prepares  and  submits  an 

IHP? 
1000.212    What  are  the  minimum 

requirements  for  the  IHP? 
1000.214     Are  there  separate  IHP 

requirements  for  small  Indian  tribes? 
1000.216    Can  the  certification  requirements 

of  section  102{c){5)  of  NAHASDA  be 

waived  by  HUD? 
1000.218    If  HUD  changes  its  IHP  format 

will  Indian  tribes  be  involved? 
1000.220    What  is  the  process  for  HUD 

review  of  IHPs  and  IHP  amendments? 
1000.222    Can  an  Indian  tribe  or  TDHE 

amend  its  IH"? 
100a224     Can  HUD  s  determination 

regarding  the  non-compliance  of  an  IHP 

or  a  modification  to  an  IHP  be  appealed? 
1000.226    What  are  eligible  administrative 

and  planning  expenses? 
1000.228    When  is  a  local  cooperation 

agreement  required  for  affordable 

housing  activities? 
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1000.230    When  does  the  requirement  for 
exemption  from  taxation  apply  to 
affordable  housing  activities? 

Subpart  D— Allocation  Formula 

1000.301  What  is  the  purpose  of  the  IHBG 
formula? 

1000.302  What  are  the  definitions 
applicable  for  the  IHBG  formula? 

1000.304    May  the  IHBG  formula  be 

modified? 
1000.306     Who  can  make  modifications  to 

the  IHBG  formula? 
1000.308    What  are  the  components  of  the 

IHBG  formula? 
1000.310    How  is  the  need  component 

developed? 
1000.312    What  if  a  formula  area  is  served 

by  more  than  one  Indian  tribe? 
1000.314    What  are  data  sources  for  the  need 

variables? 
1000.316    May  Indian  tribes,  TDHEs.  or 

HUD  challenge  the  data  from  the  U.S. 

Decennial  Census  or  provide  an 

alternative  source  of  data? 
1000.318     Will  data  used  by  HUD  to 

determine  an  Indian  tribe's  or  TDHE's 

formula  allocation  be  provided  to  the 

Indian  tribe  or  TDHE  before  the 

allocation? 
1000.320    How  may  an  Indian  tribe,  TDHE, 

or  HUD  challenge  data? 
1000.322     How  is  the  need  component 

adjusted  for  local  area  costs? 
1000.324     What  is  current  assisted  stock? 
1000.326    What  is  formula  current  assisted 

stock? 
1000.328     How  is  the  Formula  Current 

Assisted  Stock  (FCAS)  Component 

developed? 
1000.330     How  is  the  Section  8  criteria 

developed? 
1000.332    How  long  will  Section  8  units  be 

counted  for  purposes  of  the  formula? 
1000.334     How  will  the  formula  allocation 

be  affected  if  an  Indian  tribe  or  TDHE 

removes  some  or  all  of  its  Formula 

Current  Assisted  Stock  from  inventory? 
1000.336    Do  units  under  Formula  Current 

Assisted  Stock  ever  expire  from 

inventory  used  for  the  formula? 
1000.338     How  are  Formula  Current 

Assisted  Stock  and  Section  8  adjusted  for 

local  area  costs? 
1000.340    IHA  financed  units  included  in 

the  determination  of  Formula  Current 

.Assisted  Stock? 

Subpart  E — Federal  Guarantees  for 
Financing  of  Tribal  Housing  Activities 

1000.401  What  terms  are  used  throughout 
this  subpart? 

1000.402  Are  state  recognized  Indian  tribes 
eligible  for  guarantees  under  title  VI  of 
NAHASDA? 

1000.404    What  constitutes  tribal  approval 
to  issue  notes  or  other  obligations  under 
title  VI  of  NAHASDA? 

1000.406    How  does  an  Indian  »ribe  or 
TDHE  show  that  it  has  made  efforts  to 
obtain  financing  without  a  guarantee  and 
cannot  complete  such  financing  in  a 
tunelv  manner? 


1000.408    What  conditions  shall  HUD 

prescribe  when  providing  a  guarantee  for 

notes  or  other  obligations  issued  by  an 

Indian  tribe? 
1000.410    Can  an  issuer  obtain  a  guarantee 

for  more  than  one  note  or  other 

obligation  at  a  time? 
1000.412    How  is  an  issuer's  financial 

capacity  demonstrated? 
1000.414    What  is  a  repayment  contract  in  a 

form  acceptable  to  HUD? 
1000.416    Can  grant  funds  be  used  to  pay 

costs  incurred  when  issuing  notes  or 

other  obligations? 
1000.418    May  grants  made  by  HUD  under 

section  603  of  NAHASDA  be  used  to  pay 

net  interest  costs  incurred  when  issuing 

notes  or  other  obligations? 
1000.420    What  are  the  procedures  for 

applying  for  loan  guarantees  under  title 

VI  of  NAHASDA? 
1000.422     What  are  the  application 

requirements  for  guarantee  assistance 

under  title  VI  of  NAHASDA? 
1000.424     How  does  HUD  review  a 

guarantee  application? 
1000.426     For  what  reasons  may  HUD 

disapprove  an  application  or  approve  an 

application  for  an  amount  less  than  that 

requested? 
1000.428    When  will  HUD  issue  notice  to 

the  applicant  if  the  application  is 

approved  at  the  requested  or  reduced 

amount? 
1000.430    Can  an  amendment  to  an 

approved  guarantee  be  made? 
1000.432    How  will  HUD  allocate  the 

availability  of  loan  guarantee  assistance? 
1000.434     How  will  HUD  monitor  the  use  of 

funds  guaranteed  under  this  subpart? 

Subpart  F — Recipient  Monitoring,  Oversight 
and  Accountability 

1000.501  Who  is  involved  in  monitoring 
activities  under  NAHASDA? 

1000.502  What  are  the  monitoring 
responsibilities  of  the  recipient,  the  grant 
beneficiary  and  HUD  under  NAHASDA? 

1000.504    What  are  the  recipient 

performance  objectives? 
1000.506    If  the  TDHE  is  the  recipient,  must 

it  submit  its  monitoring  evaluation/ 

results  to  the  Indian  tribe? 
1000.508    If  the  recipient  monitoring 

identifies  programmatic  concerns,  what 

happens? 
1000.510    What  is  the  Indian  tribe's 

responsibility  if  the  tribal  monitoring 

identifies  compliance  concerns? 
1000.512    Are  performance  reports  required? 
1000.514    When  must  the  annual 

performance  report  be  submitted? 
1000.516     What  reporting  period  is  covered 

by  the  aimual  performance  report? 
1000.518     When  must  a  recipient  obtain 

public  comment  on  its  annual 

performance  report? 
1000.520    What  are  the  purposes  of  HUD 

review? 
1000.522    How  will  HUD  give  notice  of  on- 
site  reviews? 
1000.524    What  are  HUD's  performance 

measures  for  the  review? 
1000.526    What  information  will  HUD  use 

for  its  review? 


1000.528    What  adjustments  may  HUD  make 

in  the  amount  of  NAHASDA  armual 

grants  under  section  405  of  NAHASDA? 
1000.530    What  are  remedies  available  for 

substantial  noncompliance? 
1000.532     What  hearing  procedures  will  be 

used? 
1000.534    When  may  HUD  require 

replacement  of  a  TDHE? 
1000.536    When  does  failure  to  comply 

substantially  cease? 
1000.538    What  audits  are  required? 
1000.540    Who  is  the  cognizant  audit 

agency? 
1000.542     Are  audit  costs  an  eligible 

program  expense? 
1000.544    Must  a  copy  of  the  recipient's 

audit  pursuant  to  the  Single  Audit  Act  be 

submitted  to  HUD? 
1000.546    If  the  TDHE  is  the  recipient,  does 

it  have  to  submit  a  copy  of  its  audit  to 

the  Indian  tribe? 
1000.548    How  long  must  the  recipient 

maintain  program  records? 
1000.550    Which  agencies  have  right  of 

access  to  the  recipient's  records  relating 

to  activities  carried  out  under 

NAHASDA? 
1000.552    Does  the  Freedom  of  Information 

Act  (FOLA)  apply  to  recipient  records? 
1000.554    Does  the  Federal  Privacy  Act 

apply  to  recipient  records? 
Authority:  25  U.S.C.  4101  et  seq.;  42  U.S.C. 
3535(d). 

Subpart  A— General 

§1000.1    What  Is  the  applicability  and 
scope  of  these  regulations? 

Under  the  Native  American  Housing 
Assistance  and  Self-Determination  Act 
of  1996  (25  U.S.C.  4101  et  seq.) 
(NAHASDA)  the  Department  of  Housing 
and  Urban  Development  (HUD) 
provides  grants,  loan  guarantees,  and 
technical  assistance  to  Indian  tribes  and 
Alaska  Native  villages  for  the 
development  and  operation  of  low- 
income  housing  in  Indian  areas.  The 
policies  and  procedures  described  in 
this  part  apply  to  grants  to  eligible 
recipients  under  the  Indian  Housing 
Block  Grant  (IHBG)  program  for  Indian 
tribes  and  Alaska  Native  villages.  This 
part  also  applies  to  loan  guarantee 
assistance  under  title  VI  of  NAHASDA. 
This  part  supplements  the  statutory 
requirements  set  forth  in  NAHASDA. 

§  1000.2    What  are  the  Guiding  Principles 
in  the  Implementation  of  NAHASDA? 

The  Secretary  shall  use  the  following 
Congressional  findings  set  forth  in 
section  2  of  NAHASDA  as  the  guiding 
principles  in  the  implementation  of 
NAHASDA: 

(a)  The  Federal  government  has  a 
responsibility  to  promote  the  general 
welfare  of  the  Nation: 

(1)  By  using  Federal  resoiut:es  to  aid 
families  and  individuals  seeking 
affordable  homes  in  safe  and  healthy 
environments  and,  in  particular, 
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assisting  responsible,  deserving  citizens 
who  cannot  provide  fully  for  themselves 
because  of  temporary  circumstances  or 
factors  beyond  their  control; 

(2)  By  working  to  ensure  a  thriving 
national  economy  and  a  strong  private 
housing  market;  and 

(3)  By  developing  effective 
partnerships  among  the  Federal 
government,  state,  tribal,  and  local 
governments,  and  private  entities  that 
allow  government  to  accept 
responsibility  for  fostering  the 
development  of  a  healthy  marketplace 
and  allow  families  to  prosper  without 
government  involvement  in  their  day-to- 
day activities. 

(b)  There  exists  a  unique  relationship 
between  the  Government  of  the  United 
States  and  the  governments  of  Indian 
tribes  and  a  unique  Federal 
responsibility  to  Indian  people; 

(c)  The  Constitution  of  the  United 
States  invests  the  Congress  with  plenary 
power  over  the  field  of  Indian  affairs, 
and  through  treaties,  statutes,  and 
historical  relations  with  Indian  tribes, 
the  United  States  has  undertaken  a 
unique  trust  responsibility  to  protect 
and  support  Indian  tribes  and  Indian 
people. 

(d)  The  Congress,  through  treaties, 
statutes,  and  the  general  course  of 
dealing  with  Indian  tribes,  has  assumed 
a  trust  responsibility  for  the  protection 
and  preservation  of  Indian  tribes  and  for 
working  with  Indian  tribes  and  their 
members  to  improve  their  housing 
conditions  and  socioeconomic  status  so 
that  they  are  able  to  take  greater 
responsibility  for  their  own  economic 
condition. 

(e)  Providing  affordable  homes  in  safe 
and  healthy  environments  is  an 
essential  element  in  the  special  role  of 
the  United  States  in  helping  Indian 
tribes  and  their  members  to  improve 
their  housing  conditions  and 
socioeconomic  status. 

(f)  The  need  for  affordable  homes  in 
safe  and  healthy  environments  on 
Indian  reservations,  in  Indian 
communities,  and  in  Native  Alaskan 
villages  is  acute  and  the  Federal 
government  should  work  not  only  to 
provide  housing  assistance,  but  also,  to 
the  extent  practicable,  to  assist  in  the 
development  of  private  housing  finance 
mechanisms  on  Indian  lands  to  achieve 
the  goals  of  economic  self-sufficiency 
and  self-determination  for  Indian  tribes 
and  their  members. 

(g)  Federal  assistance  to  meet  these 
responsibilities  should  be  provided  in  a 
manner  that  recognizes  the  right  of 
Indian  self-determination  and  tribal  self- 
governance  by  making  such  assistance 
directly  to  the  Indian  tribes  or  tribally 
designated  entities  under  authorities 


similar  to  those  accorded  Indian  tribes 
in  Public  Law  93-638  (25  U.S.C.  450  et 

seq.) 

§  1 000.4    What  is  the  objective  of  the  IHBG 
program? 

The  primary  objective  of  the  IHBG 
program  is  the  provision  of  affordable, 
decent,  safe  and  sanitary  housing  and  a 
suitable  living  environment,  principally 
for  Native  American  and  Alaskan  Native 
persons  of  low-income. 

§  1 000.6    What  is  the  nature  of  the  IHBG 
program? 

The  IHBG  program  is  a  formula  grant 
program  whereby  eligible  recipients  of 
funding  receive  an  equitable  share  of 
periodic  appropriations  made  by  the 
Congress,  based  upon  formula 
components  specified  under  subpart  D 
of  this  part.  IHBG  recipients  must  have 
the  administrative  capacity  to  undertake 
the  affordable  housing  activities 
proposed,  including  the  systems  of 
internal  control  necessary  to  administer 
these  activities  effectively  without 
fraud,  waste,  or  mismanagement. 

§  1000.8    May  provisions  of  these 
regulations  be  waived? 

Provisions  of  this  part  may  be  waived 
in  accordance  with  24  CFR  5.110. 

§  1000.10    What  definitions  apply  In  these 
regulations? 

Except  as  noted  in  a  particular 
subpart,  the  following  definitions  apply 
in  this  part: 

(a)  Tne  terms  "Adjusted  income," 
"Affordable housing,"  "Drug-related 
criminal  activity,"  "Elderly  families  and 
near-elderly  families, ' ' '  'Elderly  person , ' ' 
"Grant  beneficiary,"  "Indian,"  "Indian 
housing  plan  (IHP),"  "Indian  tribe," 
"Low-income  family,"  "Median 
income,"  "Near-elderly persons," 
"Nonprofit,"  "Recipient, "  Secretary, " 
"State,"  and  "Tribally  designated 
housing  entity  (TDHE)"  are  defined  in 
section  4  of  NAHASDA. 

(b)  In  addition  to  the  definitions  set 
forth  in  paragraph  (a)  of  this  section,  the 
following  definitions  apply  to  this  part: 

Affordable  Housing  Activities  are 
those  activities  identified  in  section  202 
of  NAHASDA. 

Annual  Contributions  Contract  (ACC) 
means  a  contract  under  the  1937  Act 
between  HUD  and  an  IHA  containing 
the  terms  and  conditions  under  which 
HUD  assists  the  IHA  in  providing 
decent,  safe,  and  sanitary  housing  for 
low-income  families. 

Annual  income.  Armual  income  is  the 
anticipated  total  income  from  all 
sources  received  by  the  family  head  and 
spouse  (even  if  temporarily  absent)  and 
by  each  additional  member  of  the 
family,  including  all  net  income  derived 


from  assets,  for  the  12-month  period 
following  the  effective  date  of  the  initial 
determination  or  reexamination  of 
income,  exclusive  of  certain  types  of 
income  as  provided  in  paragraph  (2)  of 
this  definition. 

(1)  Annual  income  includes,  but  is 
not  limited  to: 

(i)  The  full  amount,  before  any  payroll 
deductions,  of  wages  and  salaries, 
overtime  pay,  commissions,  fees,  tips 
and  bonuses,  and  other  compensation 
for  personal  services; 

(ii)  The  net  income  from  operation  of 
a  business  or  profession.  Expenditures 
for  business  expansion  or  amortization 
of  capital  indebtedness  shall  not  be  used 
as  deductions  in  determining  net 
income.  An  allowance  for  depreciation 
of  assets  used  in  a  business  or 
profession  may  be  deducted,  based  on 
straight  line  depreciation,  as  provided 
in  Internal  Revenue  Service  regulations. 
Any  withdrawal  of  cash  or  assets  from 
the  operation  of  a  business  or  profession 
will  be  included  in  income,  except  to 
the  extent  the  withdrawal  is 
reimbursement  of  cash  or  assets 
invested  in  the  operation  by  the  family; 

(iii)  Interest,  dividends,  and  other  net 
income  of  any  kind  from  real  or 
personal  property.  Expenditures  for 
amortization  of  capital  indebtedness 
shall  not  be  used  as  deductions  in 
determining  net  income.  An  allowance 
for  depreciation  is  permitted  only  as 
authorized  in  paragraph  (l)(ii)  of  this 
definition.  Any  withdrawal  of  cash  or 
assets  from  an  investment  will  be 
included  in  income,  except  to  the  extent 
the  withdrawal  is  reimbursement  of 
cash  or  assets  invested  by  the  family. 
Where  the  family  has  net  family  assets 
in  excess  of  $5,000,  annual  income  shall 
include  the  greater  of  the  actual  income 
derived  from  all  net  family  assets  or  a 
percentage  of  the  value  of  such  assets 
based  on  the  current  passbook  savings 
rate  as  determined  by  HUD; 

(iv)  The  full  amount  of  periodic 
amounts  received  from  social  security, 
annuities,  insurance  policies,  retirement 
funds,  pensions,  disability,  or  death 
benefits  and  other  similar  types  of 
periodic  receipts,  including  a  liunp-sum 
amount  or  prospective  monthly 
amounts  for  the  delayed  start  of  a 
periodic  amount  (except  as  provided  in 
paragraph  (2)(xiv)  of  this  definition): 

(v)  Payments  in  lieu  of  earnings,  such 
as  unemployment  and  disability 
compensation,  worker's  compensation, 
and  severance  pay  (except  as  provided 
in  paragraph  (2)(iii)  of  this  definition); 

(vi)  Welfare  assistance.  If  the  welfare 
assistance  payment  includes  an  amount 
specifically  designated  for  shelter  and 
utilities  that  is  subject  to  adjustment  by 
the  welfare  assistance  agency  in 
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accordance  with  the  actual  cost  of 
shelter  and  utilities,  the  amount  of 
welfare  assistance  income  to  be 
included  as  income  shall  consist  of: 

(A)  The  amount  of  the  allowance  or 
grant  exclusive  of  the  amount 
specifically  designated  for  shelter  or 
utilities;  plus 

(B)  The  maximum  amount  that  the 
welfare  assistance  agency  could,  in  fact, 
allow  the  family  for  shelter  and  utilities. 
If  the  family's  welfare  assistance  is 
ratably  reduced  from  the  standard  of 
need  by  applying  a  percentage,  the 
amount  calculated  under  paragraph 
(l)(vi)(B)  of  this  definition  shall  be  the 
amount  resulting  from  one  application 
of  the  percentage; 

(vii)  Periodic  and  determinable 
allowances,  such  as  alimony  and  child 
support  payments,  and  regular 
contributions  or  gifts  received  from 
persons  not  residing  in  the  dwelling; 
and 

(viii)  All  regular  pay,  special  pay,  and 
allowances  of  a  member  of  the  Armed 
Forces  (but  see  paragraph  (2)(vii)  of  this 
definition). 

(2)  Annual  income  does  not  include 
the  following: 

(i)  Income  from  employment  of 
children  (including  foster  children) 
under  the  age  of  18  years; 

(ii)  Payments  received  for  the  care  of 
foster  children  or  foster  adults  (usually 
individuals  with  disabilities,  unrelated 
to  the  tenant  family,  who  are  unable  to 
live  alone): 

(iii)  Lump-sum  additions  to  family 
assets,  such  as  inheritances,  insurance 
payments  (including  payments  under 
health  and  accident  insurance  and 
worker's  compensation),  capital  gains, 
and  settiement  for  personal  or  property 
losses  (but  see  paragraph  (l)(v)  of  this 
definition); 

(iv)  Amounts  received  by  the  family 
that  are  specifically  for,  or  in 
reimbursement  of,  the  cost  of  medical 
expenses  for  any  family  member, 

(v)  Income  of  a  live-in  aide; 

(vi)  The  full  amount  of  student 
financial  assistance  paid  direcUy  to  the 
student  or  to  the  educational  institution; 

(vii)  The  special  pay  to  a  family 
member  serving  in  the  Armed  Forces 
who  is  exposed  to  hostile  fire; 

{viii)(A)  Amounts  received  under 
training  programs  funded  by  HUD; 

(B)  Amounts  received  by  a  disabled 
person  that  are  disregarded  for  a  limited 
time  for  purposes  of  Supplemental 
Security  Income  eligibility  and  benefits 
because  they  are  set  aside  for  use  under 
a  Plan  for  Achieving  Self-Support 
(PASS); 

(C)  Amounts  received  by  a  participant 
in  other  publicly  assisted  programs  that 
are  specifically  for  or  inj^imbursement 


of  out-of-pocket  expenses  incurred 
(special  equipment,  clothing, 
transportation,  child  care,  etc.)  and  that 
are  made  solely  to  allow  participation  in 
a  specific  program; 

(D)  Amounts  received  under  a  student 
service  stipend.  A  resident  service 
stipend  is  a  modest  amount  (not  to 
exceed  $200  per  month)  received  by  an 
Indian  housing  resident  for  performing 
a  service  for  the  IHA,  on  a  part-time 
basis,  that  enhances  the  quality  of  life  in 
the  development.  Such  services  may 
include,  but  are  not  limited  to  fire 
patrol,  hall  monitoring,  lawn 
maintenance  and  resident  initiatives 
coordination.  No  resident  may  receive 
more  than  one  such  stipend  during  the 
same  period  of  time. 

(E)  Incremental  earnings  and  benefits 
resulting  to  any  family  member  from  the 
participation  in  qualifying  state  or  local 
employment  training  programs 
(including  training  programs  not 
affiliated  with  local  government)  and 
training  of  a  family  member  as  resident 
management  staff.  Amounts  excluded 
by  this  provision  must  be  received 
under  employment  training  programs 
with  clearly  defined  goals  and 
objectives  and  are  excluded  only  for  the 
period  diuing  which  the  family  member 
participates  in  the  employment  training. 

(ix)  Temporary,  nonrecurring,  or 
sporadic  income  (including  gifts); 

(x)  Earnings  in  excess  of  $480  for  each 
full-time  student  18  years  old  or  older 
(excluding  the  head  of  household  and 
spouse); 

(xi)  Adoption  assistance  payments  in 
excess  of  $480  per  adopted  child; 

(xii)  The  earnings  and  benefits  to  any 
family  member  resulting  from  the 
participation  in  a  program  providing 
employment  training  and  supportive 
services  in  accordance  with  the  Family 
Support  Services  Act  of  1988,  section  22 
of  the  1937  Act,  or  any  comparable 
Federal,  state,  tribal,  or  local  law  during 
the  exclusion  period.  For  purposes  of 
this  paragraph  (2)(xii)  of  this  definition, 
the  following  definitions  apply: 

(A)  Comparable  Federal,  state,  tribal, 
or  local  law  means  a  program  providing 
employment  training  and  supportive 
services  that — 

(J)  Is  authorized  by  Federal,  state, 
tribal,  or  local  law; 

(2)  Is  funded  by  Federal,  state,  tribal, 
or  local  government; 

(3)  Is  operated  or  administered  by  a 
public  agency;  and 

(4)  Has  as  its  objective  to  assist 
participants  in  acquiring  employment 
skills. 

(B)  Exclusion  period  means  the  period 
during  which  the  family  member 
participates  in  a  program  described  in 
this  definition,  plus  18  months  from  the 


date  the  family  member  begins  the  first 
job  acquired  by  the  family  member  after 
completion  of  such  program  that  is  not 
funded  by  public  housing  assistance 
under  the  1937  Act.  If  the  resident  is 
terminated  from  employment  with  good 
cause,  the  exclusion  period  shall  end. 

(C)  Earnings  and  Benefits  means  the 
incremental  earnings  and  benefits 
resulting  from  a  qualifying  employment 
training  program  or  subsequent  job; 

(xiii)  Deferred  periodic  amounts  from 
supplemental  security  income  and 
social  security  benefits  that  are  received 
in  a  lump  sum  amount  or  in  prospective 
monthly  amounts; 

(xiv)  Amounts  received  by  the  family 
in  the  form  of  refunds  or  rebates  under 
state  or  local  law  for  property  taxes  on 
the  dwelling  unit; 

(xv)  Amounts  paid  by  a  state  agency 
to  a  family  with  a  developmentally 
disabled  family  member  living  at  home 
to  offset  the  cost  of  services  and 
equipment  needed  to  keep  the 
developmentally  disabled  family 
member  at  home;  or 

(xvi)  Amounts  specifically  excluded 
by  any  other  Federal  statute  from 
consideration  as  income  for  purposes  of 
determining  eligibility  or  benefits  under 
a  category  of  assistance  programs  that 
includes  assistance  under  the  1937  Act 
A  notice  is  published  from  time  to  time 
in  the  Federal  Register  and  distributed 
to  recipients  identifying  the  benefits 
that  qualify  for  this  exclusion.  Updates 
will  be  published  and  distributed  when 
necessary. 

(3)  If  it  is  not  feasible  to  anticipate  a 
level  of  income  over  a  12-month  period, 
the  income  anticipated  for  a  shorter 
period  may  be  annualized  subject  to  a 
redetermination  at  the  end  of  the  shorter 
period. 

Assistant  Secretary  means  the 
Assistant  Secretary  for  Public  and 
Indian  Housing. 

Department  or  HUD  means  the 
Department  of  Housing  and  Urban 
Development. 

Family  includes,  but  is  not  limited  to. 
a  family  with  or  without  children,  an 
elderly  family,  a  near-elderly  family,  a 
disabled  family,  a  single  person,  as 
determined  by  the  Indian  tribe. 

Homeless  family  means  a  family  who 
is  without  safe,  sanitary  and  affordable 
housing  even  though  it  may  have 
temporary  shelter  provided  by  the 
community,  or  a  family  who  is  homeless 
as  determined  by  the  Indian  fribe. 

IHBG  means  Indian  Housing  Block 
Grant. 

Income  means  armual  income  as 
defined  in  this  subpart. 

Indian  Area  means  the  area  within 
which  an  Indian  tribe  operates  or  a 
TDHE  is  authorized  by  one  or  more 
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Indian  tribes  to  provide  assistance 
under  NAHASDA  for  affordable 
housing.  Whenever  the  term 
"jurisdiction"  is  used  in  NAHASDA  it 
shall  mean  "Indian  Area"  except  where 
specific  reference  is  made  to  the 
jurisdiction  of  a  court. 

Indian  Housing  Authority  (IHA) 
means  an  entity  that: 

(1)  Is  authorized  to  engage  or  assist  in 
the  development  or  operation  of  low- 
income  housing  for  Indians  under  the 
1937  Act;  and 

(2)  Is  established: 

(i)  By  exercise  of  the  power  of  self- 
government  of  an  Indian  tribe 
independent  of  state  law;  or 

(iij  By  operation  of  state  law 
providing  specifically  for  housing 
authorities  for  Indians,  including 
regional  housing  authorities  in  the  State 
of  Alaska. 

NAHASDA  means  the  Native 
American  Housing  Assistance  and  Self- 
Determination  Act  of  1996  (25  U.S.C. 
4101  et  seq.). 

1937  Act  means  the  United  States 
Housing  Act  of  1937  (42  U.S.C.  1437  et 
seq.} 

Office  of  Native  American  Programs 
(ONAP)  means  the  office  of  HUD  which 
has  been  delegated  authority  to 
administer  programs  under  this  part.  An 
"Area  ONAP"  is  an  ONAP  field  office. 

Person  with  Disabilities  means  a 
person  who — 

(1)  Has  a  disability  as  defined  in 
section  223  of  the  Social  Security  Act; 

(2)  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act; 

(3)  Has  a  physical,  mental,  or 
emotional  impairment  which — 

(i)  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

(ii)  Substantially  impedes  his  or  her 
ability  to  live  independently;  and 

(iii)  Is  of  such  a  nature  that  such 
ability  could  be  improved  by  more 
suitable  housing  conditions. 

(4)  The  term  "person  with 
disabilities"  includes  persons  who  have 
the  disease  of  acquired 
immunodeficiency  syndrome  or  any 
condition  arising  from  the  etiologic 
agent  for  acquired  immunodeficiency 
syndrome. 

(5)  Notwithstanding  any  other 
provision  of  law.  no  individual  shall  be 
considered  a  person  with  disabilities, 
for  purposes  of  eligibility  for  housing 
assisted  under  this  part,  solely  on  the 
basis  of  any  drug  or  alcohol 
dependence.  The  Secretar\'  shall  consult 
with  Indian  tribes  and  appropriate 
Federal  agencies  to  implement  this 
paragraph. 

(6)  For  purposes  of  this  definition,  the 
term  "physical,  mental  or  emotional 


impairment"  has  the  same  meaning  as 
an  "individual  with  handicaps"  sel 
forth  at  24  CFR  8.3,  which  includes,  but 
is  not  limited  to: 

(i)  Any  physiological  disorder  or 
condition,  cosmetic  disfigurement,  or 
anatomical  loss  affecting  one  or  more  of 
the  following  body  systems: 
Neurological,  musculoskeletal,  special 
sense  organs,  respiratory,  including 
speech  organs;  cardiovascular; 
reproductive;  digestive;  genito-urinary; 
hemic  and  lymphatic:  skin;  and 
endocrine;  or 

(ii)  Any  mental  or  psychological 
condition,  such  as  mental  retardation, 
organic  brain  syndrome,  emotional  or 
mental  illness,  and  specific  learning 
disabilities. 

(iii)  The  term  "physical,  mental,  or 
emotional  impairment"  includes,  but  is 
not  limited  to,  such  diseases  and 
conditions  as  orthopedic,  visual, 
speech,  and  hearing  impairments, 
cerebral  palsy,  autism,  epilepsy, 
muscular  dystrophy,  multiple  sclerosis, 
cancer,  heart  disease,  diabetes:  Human 
Immunodeficiency  Virus  infection, 
mental  retardation,  emotional  illness, 
drug  addiction  and  alcoholism. 

Total  development  cost.  The  sum  of 
all  HUD-approved  costs  for  a  project 
including  all  undertakings  necessary  for 
administration,  planning,  site 
acquisition,  demolition,  construction  or 
equipment  and  financing  (including  the 
payment  of  carrying  charges),  and  for 
otherwise  carrying  out  the  development 
of  the  project.  The  maximum  total 
development  cost  excludes  off-site 
water  and  sewer  facilities  development 
costs;  costs  normally  paid  for  by  other 
entities,  but  included  in  the 
development  cost  budget  for  the  project 
for  contracting  or  accounting 
convenience;  and  any  donations 
received  from  public  or  private  sources. 

§  1 000. 1 2    What  nondiscrimination 
requirements  are  applicable? 

(a)  The  requirements  of  the  Age 
Discrimination  Act  of  1975  (42  U.S.C. 
6101-6107)  and  HUD's  implementing 
regulations  in  24  CFR  part  146. 

(b)  Section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  HUD's 
regulations  at  24  CFR  part  8  apply. 

(c)  Title  II  of  the  Civil  Rights  Act  of 
1968  (25  U.S.C.  1301-1303),  to  the 
extent  that  such  tide  is  applicable,  and 
other  applicable  Federal  civil  rights 
statutes.  Title  II  provides  that  no  Indian 
tribe,  in  exercising  powers  of  self 
government,  shall  deny  to  any  person 
within  its  jurisdiction  equal  protection 
of  its  laws  or  deprive  any  person  of 
liberty  or  property  without  due  process 
of  law. 


(d)  In  accordance  with  section 
201(b)(5)  of  NAHASDA,  title  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d)  and  tiUe  VIII  of  the  Civil  Rights 
Act  of  1968  (42  U.S.C.  3601  et  seq.)  do 
not  apply  to  actions  by  Indian  tribes 
under  section  201(b)  of  NAHASDA. 

§  1 000. 1 4    What  relocation  and  real 
property  acquisition  policies  are 
applicable? 

The  following  relocation  and  real 
property  acquisition  policies  are 
applicable  to  programs  developed  or 
operated  under  NAHASD^: 

(a)  Real  Property^  acquisition 
requirements.  The  acquisition  of  real 
property  for  an  assisted  activity  is 
subject  to  49  CFR  part  24,  subpart  B. 
Whenever  the  recipient  does  not  have 
the  authority  to  acquire  the  real 
property  through  condemnation,  it 
shall: 

(1)  Before  discussing  the  purchase 
price,  inform  the  owner: 

(i)  Of  the  amount  it  believes  to  be  the 
fair  market  value  of  the  property.  Such 
amount  shall  be  based  upon  one  or  more 
appraisals  prepared  by  a  qualified 
appraiser.  However,  this  provision  does 
not  prevent  the  recipient  from  accepting 
a  donation  or  purchasing  the  real 
property  at  less  than  its  fair  market 
value. 

(ii)  That  it  will  be  unable  to  acquire 
the  property  if  negotiations  fail  to  result 
in  an  amicable  agreement. 

(2)  Request  HUD  approval  of  the 
proposed  acquisition  price  before 
executing  a  firm  commitment  to 
purchase  the  property  if  the  proposed 
acquisition  payment  exceeds  the  fair 
market  value.  The  recipient  shall 
include  with  its  request  a  copy  of  the 
appraisal(s)  and  a  justification  for  the 
proposed  acquisition  payment.  HUD 
will  promptly  review  the  proposal  and 
inform  the  recipient  of  its  approval  or 
disapproval. 

(b)  Minimize  displacement.  Consistent 
with  the  other  goals  and  objectives  of 
this  part,  recipients  shall  assure  that 
they  have  taken  all  reasonable  steps  to 
minimize  the  displacement  of  persons 
(households,  businesses,  nonprofit 
organizations,  and  farms)  as  a  result  of 

a  project  assisted  under  this  part 

(c)  Temporary  relocation.  The 
following  policies  cover  residential 
tenants  and  homebuyers  who  will  not 
be  required  to  move  permanently  but 
who  must  relocate  temporarily  for  the 
project.  Such  residential  tenants  and 
homebuyers  shall  be  provided: 

(1)  Reimbursement  for  all  reasonable 
out-of-pocket  expenses  incurred  in 
connection  with  the  temporary 
relocation,  including  the  cost  of  moving 
to  and  from  the  temporarily  occupied 
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housing  and  any  increase  in  monthly 
housing  costs  (e.g.,  rent/utility  costs). 

(21  Appropriate  advisory  services, 
including  reasonable  advance  written 
notice  of: 

(i)  The  date  and  approximate  duration 
of  the  temporary  relocation; 

(ii)  The  location  of  the  suitable, 
decent,  safe  and  sanitary  dwelling  to  be 
made  available  for  the  temporary 
period; 

(iii)  The  terms  and  conditions  under 
which  the  tenant  may  occupy  a  suitable, 
decent,  safe,  ind  sanitary  dwelling  in 
the  building/complex  following 
completion  of  the  repairs;  and 

(iv)  The  provisions  of  paragraph  (c)(1) 
of  this  section. 

(d)  Relocation  assistance  for 
displaced  persons.  A  displaced  person 
(defined  in  paragraph  (g)  of  this  section) 
must  be  provided  relocation  assistance 
at  the  levels  described  in,  and  in 
accordance  with  the  requirements  of, 
the  Uniform  Relocation  Assistance  and 
Real  Property  Acquisition  Policies  Act 
of  1970,  as  amended  (URA)(42  U.S.C. 
4601-4655)  and  implementing 
regulations  at  49  CFR  part  24. 

(e)  Appeals  to  the  recipient.  A  person 
who  disagrees  with  the  recipient's 
determination  concerning  whether  the 
person  qualifies  as  a  "displaced 
person,"  or  the  amount  of  relocation 
assistance  for  which  the  person  is 
eligible,  may  file  a  written  appeal  of  that 
determination  with  the  recipient. 

(f)  Responsibility  of  recipient.  (1)  The 
recipient  shall  certify  that  it  will  comply 
with  the  URA,  the  regulations  at  49  CFR 
part  24,  and  the  requirements  of  this 
section.  The  recipient  shall  ensure  such 
compliance  notwithstanding  any  third 
party's  contractual  obligation  to  the 
recipient  to  comply  with  the  provisions 
cited  in  this  paragraph. 

(2)  The  cost  of  required  relocation 
assistance  is  an  eligible  project  cost  in 
the  same  maimer  and  to  the  same  extent 
as  other  project  costs.  However,  such 
assistance  may  also  be  paid  for  with 
funds  available  to  the  recipient  from  any 
other  source. 

(3)  The  recipient  shall  maintain 
records  in  sufficient  detail  to 
demonstrate  compliance  with  this 
section. 

(g)  Definition  of  displaced  person.  (1) 
For  purposes  of  this  section,  the  term 
"displaced  person"  means  any  person 
(household,  business,  nonprofit 
organization,  or  farm)  that  moves  from 
real  property,  or  moves  his  or  her 
personal  property  from  real  property, 
permanently,  as  a  direct  result  of 
rehabilitation,  demolition,  or 
acquisition  for  a  project  assisted  under 
this  part.  The  term  "displaced  person" 
includes,  but  is  not  limited  to: 


(i)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex  permanently  after  the 
submission  to  HUD  of  an  IHP  that  is 
later  approved. 

(ii)  Any' person,  including  a  person 
who  moves  before  the  date  described  in 
paragraph  {g){l)(i)  of  this  section,  that 
the  recipient  determines  was  displaced 
as  a  direct  result  of  acquisition, 
rehabilitation,  or  demolition  for  the 
assisted  project. 

(iii)  A  tenant-occupant  of  a  dwelling 
unit  who  moves  from  the  building/ 
complex,  permanently,  after  the 
execution  of  the  agreement  between  the 
recipient  and  HUD,  if  the  move  occurs 
before  the  tenant  is  provided  written 
notice  offering  him  or  her  the 
opportunity  to  lease  and  occupy  a 
suitable,  decent,  safe  and  sanitary 
dwelling  in  the  same  building/complex, 
under  reasonable  terms  and  conditions, 
upon  completion  of  the  project.  Such 
reasonable  terms  and  conditions  include 
a  monthly  rent  and  estimated  average 
monthly  ntility  costs  that  do  not  exceed 
the  greater  of: 

(A)  The  tenant-occupant's  monthly 
rent  and  estimated  average  monthly 
utility  costs  before  the  agreement:  or 

(B)  30  percent  of  gross  household 
income. 

(iv)  A  tenant-occupjmt  of  a  dwelling 
who  is  required  to  relocate  temporarily, 
but  does  not  return  to  the  building/ 
complex,  if  either: 

(A)  The  tenant-occupant  is  not  offered 
payment  for  all  reasonable  out-of-pocket 
expenses  incurred  in  connection  with 
the  temporary  relocation,  including  the 
cost  of  moving  to  and  from  the 
temporarily  occupied  unit,  any 
increased  housing  costs  and  incidental 
expenses;  or 

iB)  Other  conditions  of  the  temporary 
relocation  are  not  reasonable. 

(v)  A  tenant-occupant  of  a  dwelling 
who  moves  from  the  building/complex 
after  he  or  she  has  been  required  to 
move  to  another  dwelling  unit  in  the 
same  building/complex  in  order  to  carry 
out  the  project,  if  either: 

(A)  The  tenant-occupant  is  not  offered 
reimbursement  for  all  reasonable  out-of- 
pocket  expenses  incurred  in  connection 
with  the  move;  or 

(B)  Other  conditions  of  the  move  are 
not  reasonable. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (g)(1)  of  this  section,  a  person 
does  not  qualify  as  a  "displaced  person" 
(and  is  not  eligible  for  relocation 
assistance  under  the  URA  or  this 
section),  if: 

(i)  The  person  moved  into  the 
property  after  the  submission  of  the  IHP 
to  HUD.  but.  before  signing  a  lease  or 
commencing  occupancy,  was  provided 


written  notice  of  the  project,  its  possible 
impact  on  the  person  (e.g.,  the  person 
may  be  displaced,  temporarily  relocated 
or  suffer  a  rent  increase)  and  the  fact 
that  the  person  would  not  qualify  as  a 
"displaced  person"  or  for  any  assistance 
provided  under  this  section  as  a  result 
of  the  project. 

(ii)  The  person  is  ineligible  under  49 
CFR  24.2(g)(2). 

(iii)  The  recipient  determines  the 
person  is  not  displaced  as  a  direct  result 
of  acquisition,  rehabilitation,  or 
demolition  for  an  assisted  project.  To 
exclude  a  person  on  this  basis,  HUD 
must  concur  in  that  determination. 

(3)  A  recipient  may  at  any  time  ask 
HUD  to  determine  whether  a  specific 
displacement  is  or  would  be  covered 
under  this  section. 

(h)  Definition  of  initiation  of 
negotiations.  For  purposes  of 
determining  the  formula  for  computing 
the  replacement  housing  assistance  to 
be  provided  to  a  person  displaced  as  a 
direct  result  of  rehabilitation  or 
demolition  of  the  real  property,  the  term 
"initiation  of  negotiations"  means  the 
execution  of  the  agreement  covering  the 
rehabilitation  or  demolition  (See  49  CFR 
part  24). 

§  1 000. 16    What  labor  standards  are 
applicable? 

(a)  As  described  in  section  104(b)  of 
NAHASDA,  contracts  and  agreements 
for  assistance,  sale  or  lease  under 
NAHASDA  must  require  prevailing 
wage  rates  determined  under  the  Davis- 
Bacon  Act  (40  U.S.C.  276a-276a-5)  to  be 
paid  to  laborers  and  mechanics 
employed  in  the  development  of 
affordable  housing  projects.  Section 
104(b)  also  mandates  that  these 
contracts  and  agreements  require  that 
prevailing  wages  determined  by  HUD 
shall  be  paid  to  maintenance  laborers 
and  mechanics  employed  in  the 
operation,  and  to  architects,  technical 
engineers,  draftsmen  and  technicians 
employed  in  the  development,  of  such 
projects. 

(b)  The  requirements  in  24  CFR  part 
70  concerning  exemptions  for  the  use  of 
volunteers  on  projects  subject  to  Davis- 
Bacon  and  HUD-determined  wage  rates 
are  applicable 

§  1 000. 1 8    What  environmental  review 
requirements  apply? 

The  environmental  effects  of  each 
activity  carried  out  with  assistance 
under  this  part  must  be  evaluated  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321)  and  the 
related  authorities  listed  in  HUD's 
implementing  regulations  at  24  CFR 
parts  50  and  58. 
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§  1000.20    Is  an  Indian  trit>e  required  to 
assume  environmental  review 
responsibilities? 

(a)  No.  It  is  an  option  an  Indian  tribe 
may  choose.  If  an  Indian  tribe  declines 
to  assume  the  environmental  review 
responsibilities,  HUD  will  perform  the 
environmental  review  in  accordance 
with  24  CFR  part  50.  The  timing  of  HUD 
undertaking  the  environmental  review 
will  be  subject  to  the  availability  of 
resources.  A  HUD  environmental  review 
must  be  completed  for  any  activities  not 
excluded  from  review  under  24  CFR 
50.19(b)  before  a  recipient  may  acquire, 
rehabilitate,  convert,  lease,  repair  or 
construct  property,  or  commit  HUD  or 
local  funds  to  such  activities  with 
respect  to  the  property. 

(b)  If  an  Indian  tribe  assumes 
envirorunental  review  responsibilities: 

(1)  Its  certifying  officer  must  certify 
that  he/she  is  authorized  and  consents 
on  behalf  of  the  Indian  tribe  and  such 
officer  to  accept  the  jurisdiction  of  the 
Federal  courts  for  the  purpose  of 
enforcement  of  the  responsibilities  of 
the  certifying  officer  as  set  forth  in 
section  105(c)  of  NAHASDA;  and 

(2)  The  Indian  tribe  must  follow  the 
requirements  of  24  CFR  part  58. 

(3)  No  funds  may  be  committed  to  a 
grant  activity  or  project  before  the 
completion  of  the  environmental  review 
and  approval  of  the  request  for  release 
of  funds  and  related  certification 
required  by  sections  105(b)  and  105(c) 
of  NAHASDA,  except  as  authorized  by 
24  CFR  part  58. 

§1000.22    Are  the  costs  of  the 
environmental  review  an  eligible  cost? 

Yes,  costs  of  completing  the 
environmental  review  are  eligible  costs. 

§  1000.24    If  an  Indian  trit>e  assumes 
environmental  review  responsibility,  how 
will  HUO  assist  the  Indian  tribe  in 
performing  the  environmental  review? 

As  set  forth  in  section  105(a)(2)(B)  of 
NAHASDA  and  24  CFR  58.77,  HUD  will 
provide  for  monitoring  of  environmental 
reviews  and  will  also  facilitate  training 
for  the  performance  for  such  reviews  by 
Indian  tribes 

§  1 000.26    What  are  the  administrative 
requirements  under  NAHASDA? 

Except  as  specified  in  this  part,  the 
uniform  administrative  requirements  for 
grants  and  cooperative  agreements  set 
forth  in  24  CFR  part  85  are  applicable 
to  grants  under  this  part.  In  the  event 
that  there  are  conflicts  between  the 
requirements  of  part  85  and  the 
requirements  of  this  part,  the 
requirements  of  this  part  shall  govern. 


§  1000.28    May  a  self-governance  Indian 
tribe  t>e  exempted  from  the  applicability  of 
24  CFR  part  85? 

A  self-governance  Indian  tribe  may 
request  that  it  be  exempt  from  24  CFR 
part  85  and  instead  follow  its  own  laws, 
regulal'ons,  administrative 
requirements,  standards  and  systems. 
Upon  receipt  of  such  written  request, 
HUD  shall  conduct  a  timely  review  of 
the  Indian  tribe's  administrative  ' 

requirements,  standards  and  systems  to 
determine  if  they  fulfill  the  fundamental 
purposes  of  24  CFR  part  85.  If  so,  the 
Indian  tribe  will  be  obligated  to  follow 
its  own  laws,  regulations  and  policies. 
If  HUD  determines  that  the  Indian  tribe 
must  comply  with  part  85,  the  Indian 
tribe  may  ask  for  a  redetermination  from 
HUD. 

§  1000.30    What  prohibitions  regarding 
conflict  of  interest  are  applicable? 

(a)  Applicability.  In  the  procurement 
of  supplies,  equipment,  other  property, 
construction  and  services  by  recipients 
and  subrecipients,  the  conflict  of 
interest  provisions  of  24  CFR  85.36  or 
24  CFR  84.42  (as  applicable)  shall 
apply.  In  all  cases  not  governed  bv  24 
CFR  85.36  or  24  CFR  84.42,  the 
provisions  of  this  part  shall  apply. 

(b)  Conflicts  Prohibited.  No  person 
who  participates  in  the  decision-making 
process  or  who  gains  inside  information 
with  regard  to  NAHASDA  assisted 
activities  may  obtain  a  personal  or 
financial  interest  or  benefit  from  such 
activities,  except  for  the  use  of 
NAHASDA  funds  to  pay  salaries  or 
other  related  administrative  costs.  Such 
persons  include  anyone  with  an  interest 
in  any  contract,  subcontract  or 
agreement  or  proceeds  thereunder, 
either  for  themselves  or  others  with 
whom  they  have  business  or  family  ties. 

§  1 000.32    May  exceptions  be  made  to  the 
conflict  of  interest  provisions? 

(a)  Yes.  HUD  may  make  exceptions  to 
the  conflict  of  interest  provisions  set 
forth  in  §  1000.30(b)  on  a  case-by-case 
basis  when  it  determines  that  such  an 
exception  would  further  the  primary 
objective  of  NAHASDA  and  the  effective 
and  efficient  administration  or 
implementation  of  the  recipient's 
program,  activity,  or  project. 

(b)  A  public  disclosure  of  the  conflict 
must  be  made  and  a  determination  that 
the  exception  would  not  violate  tribal 
laws  on  conflict  of  interest  (or  any 
applicable  state  laws)  must  also  be 
made. 

§  1 000.34    What  factors  must  be 
considered  in  making  an  exception  to  the 
conflict  of  interest  provisions? 

The  following  factors  must  be 
considered. 


(a)  Whether  undue  hardship  will 
result,  either  to  the  recipient  or  to  the 
person  affected,  when  weighed  against 
the  public  interest  served  by  avoiding 
the  prohibited  conflict.  In  evaluating  the 
hardship  which  would  result  to  the 
person  affected.  HUD  will  consider  if 
the  person  is  a  member  of  a  group  or 
class  of  intended  beneficiaries  of  the 
assisted  activities  and  if  they  would 
receive  generally  the  same  benefits  as 
would  be  provided  to  the  group  as  a 
class. 

fb)  Whether  the  exception  would 
provide  a  significant  cost  benefit  or 
essential  expert  knowledge  to  the 
program,  activity,  or  project  which 
would  otherwise  not  be  available. 

(c)  Whether  an  opportunity  was 
provided  for  open  competitive  bidding 
or  negotiations. 

(d)  Any  other  relevant  considerations. 

§1000.36    How  long  must  a  recipient  retain 
records  regarding  exceptions  made  to  the 
conflict  of  Interest  provisions? 

A  recipient  must  maintain  all  such 
records  for  a  period  of  at  least  5  years 
after  an  exception  is  made. 

§  1 000.38    What  flood  insurance 
requiren>ents  are  applicable? 

Under  the  Flood  Disaster  Protection 
Act  of  1973,  as  amended  (42  U.S.C. 
4001—4128),  a  recipient  may  not  permit 
the  use  of  Federal  financial  assistance 
for  acquisition  and  construction 
purposes  (including  rehabilitation)  in  an 
area  identified  by  the  Federal 
Emergency  Management  Agency 
(FEMA)  as  having  special  flood  hazards, 
unless  the  following  conditions  are  met: 

(a)  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  Program  in 
accord  with  section  202(a)  of  the  Flood 
Disaster  Protection  Act  of  1973  (42 
U.S.C.  4106(a)).  or  less  than  a  year  has 
passed  since  FEMA  notification 
regarding  such  flood  hazcirds.  For  this 
purpose,  the  "community"  is  the 
governmental  entity,  such  as  an  Indian 
ttibe  or  authorized  tribal  organization, 
an  Alaska  Native  village,  or  authorized 
Native  organization,  or  a  municipality 
or  county,  that  has  authority  to  adopt 
and  enforce  flood  plain  management 
regulations  for  the  area:  and 

(b)  Where  the  community  is 
participating  in  the  National  Flood 
Insurance  Program,  flood  insurance  on 
the  building  is  obtained  in  compliance 
with  section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (42  U.S.C. 
4012a(a)). 
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§  1000.40    Do  lead-based  paint  poisoning 
prevention  requlrenients  apply  to  affordable 
housing  activities  under  NAHASOA? 

Yes,  the  provisions  of  24  CFR  part  35 
which  provide  lead-based  paint 
poisoning  prevention  requirements  are 
applicable. 

%  1 000.42    Are  the  requirements  of  section 
3  of  the  Housing  and  Urban  Development 
Act  of  1968  applicable? 

Yes.  Recipients  shall  comply  with 
section  3  of  the  Housing  and  Urban 
Development  Act  of  1968  (12  U.S.C. 
1701u)  and  HUD's  implementing 
regulations  in  24  CFR  part  135.  to  the 
maximum  extent  feasible  and  consistent 
with,  but  not  in  derogation  of, 
compliance  with  section  7(b)  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act  (25  U.S.C. 
450e(b)).  The  purpose  of  Section  3  is  to 
ensure  that  employment  and  other 
economic  opportunities  generated  by 
certain  HUD  financial  assistance  for 
housing  (including  public  and  Indian 
housing)  shall,  to  the  greatest  extent 
feasible,  and  consistent  with  existing 
Federal,  state,  and  local  laws  and 
regulations,  be  directed  to  low-and  very 
low-income  persons,  particularly  those 
who  are  recipients  of  government 
assistance  for  housing,  and  to  business 
concerns  which  provide  economic 
opportunities  to  low-and  very  low- 
income  persons  residing  in  the  area 
where  the  work  is  to  be  performed. 

§1000.44    What  prohibitions  on  the  use  of 
debarred,  suspended  or  ineligible 
contractors  apply? 

The  prohibitions  in  24  CFR  part  24  on 
the  use  of  debarred,  suspended  or 
ineligible  contractors  apply. 

§  1 000  46    Do  drug-free  workplace 
requirements  apply? 

Yes,  the  Drug- Free  Workplace  Act  of 
1988  (41  U.S.C.  701  et  seq.)  and  HUD's 
implementing  regulations  in  24  CFR 
part  24  apply. 

Subpart  B — Affordable  Housing 

Activities 

§  1 000. 101    What  Is  affordable  housing? 

Affordable  housing  is  defined  in 
section  4(2)  of  NAHASDA  and  is 
described  in  title  II  of  NAHASDA. 

§1000.102    What  are  eligible  affordable 
housing  activities? 

Eligible  affordable  housing  activities 
are  those  described  in  section  202  of 
NAHASDA. 

§1000.104    What  families  are  eligible  for 
affordable  housing  activities? 

The  following  families  are  eligible  for 
affordable  housing  activities: 


(a)  Low  income  Indian  families  on  a 
reservation  or  Indian  area. 

(b)  A  non-low  income  Indian  family 
may  receive  housing  assistance  in 
accordance  with  §  1000.118.  Non-low 
income  Indian  families  currently 
residing  in  housing  assisted  under  the 
1937  Act  are  presumed  to  have  met  the 
requirements  of  this  section,  absent 
evidence  to  the  contrary. 

(c)  A  non-Indian  family  may  receive 
housing  assistance  on  a  reservation  or 
Indian  area  if  the  non-Indian  family's 
housing  needs  cannot  be  reasonably  met 
without  such  assistance  and  the 
recipient  determines  that  the  presence 
of  that  family  on  the  reservation  or 
Indian  area  is  essential  to  the  well-being 
of  Indian  families.  Non-Indian  families 
currently  residing  in  housing  assisted 
under  the  1937  Act  are  presumed  to 
have  met  the  requirements  of  this 
section,  absent  evidence  to  the  contrary. 

§1000.106    What  activities  under  title  II  of 
NAHASDA  require  HUD  approval? 

(a)  Activities  under  NAHASDA 
sections  201(b)(2)  (Housing  for  non-low 
income  Indian  families)  and  202(6) 
(Model  activities),  require  HUD 
approval. 

(b)  Activities  under  section  201(b)(3) 
of  NAHASDA  for  non-Indian  families 
do  not  require  HUD  approval  but  only 
require  that  the  recipient  determine  that 
the  presence  of  that  family  on  the 
reservation  or  Indian  area  is  essential  to 
the  well-being  of  Indian  families  and  the 
non-Indian  family's  housing  needs 
cannot  be  reasonably  met  without  such 
assistance. 

§  1 000. 1 08    How  is  HUD  approval  obtained 
by  a  recipient  for  housing  tor  non  low- 
income  Indian  families  and  model 
activities? 

Recipients  are  required  to  submit 
proposals  to  operate  model  housing 
activities  or  other  housing  programs  as 
defined  in  NAHASDA  sections  201(b)(2) 
and  202(6)  for  non  low-income  families. 
Proposals  may  be  submitted  in  the 
recipient's  IHP  one  year  plan  or  at  any 
time  by  amendment  of  the  IHP.  or  by 
special  request  to  HUD  at  any  time. 

§1000.110    How  will  HUD  determine 
whether  to  approve  model  housing 
activities  or  other  housing  programs? 

HUD  will  review  all  proposals  with 
the  goal  of  approving  the  program  and 
encouraging  the  flexibility,  discretion, 
and  self-determination  granted  to  Indian 
tribes  imder  NAHASDA  to  formulate 
and  operate  innovative  housing 
programs  that  meet  the  intent  of 
NAHASDA. 


§1000.112    How  long  does  HUD  have  to 
review  and  act  on  a  model  housing  activity 
or  other  housing  program  proposal? 

Whether  submitted  in  the  IHP  one 
year  plan  or  at  any  other  time  by 
amendment.  HUD  will  have  sixty  days 
after  receiving  the  proposal  to  notify  the 
recipient  that  the  proposal  for  model 
activities  or  other  housing  programs  is 
approved  or  disapproved.  If  no  decision 
is  made  by  HUD  within  sixty  days  of 
receiving  the  proposal,  the  proposal  is 
deemed  to  have  been  approved  by  HUD. 

§  1000.1 14    What  should  HUD  do  before 
declining  a  model  housing  activity  or  other 
housing  program? 

HUD  shall  consult  with  a  recipient 
regarding  the  recipient's  model  housing 
activity  or  other  housing  program  before 
disapproval.  To  the  extent  resources  are 
available,  HUD  shall  provide  technical 
assistance  to  the  recipient  in  amending 
and  modifying  the  proposal  if  necessary. 
In  case  of  a  denial,  HUD  shall  give  the 
specific  reasons  for  the  denial. 

§  1000.1 16    What  recourse  does  a  recipient 
have  if  HUD  disapproves  a  model  housing 
activity  or  other  program? 

(a)  Within  thirty  days  of  receiving 
HUD's  denial  of  a  model  housing 
activity  or  other  program,  the  recipient 
may  request  reconsideration  of  the 
denial,  in  writing.  The  request  shall  set 
forth  justification  for  the 
reconsideration. 

(b)  Within  twenty-one  days  of 
receiving  the  request,  HUD  shall 
reconsider  the  recipient's  request  and 
either  affirm  or  reverse  its  initial 
decision  in  writing,  setting  forth  its 
reasons  for  the  decision.  If  the  decision 
was  made  by  the  Assistant  Secretary, 
the  decision  will  constitute  final  agency 
action.  If  the  decision  was  made  at  a 
lower  level,  then  paragraphs  (c)  and  (d) 
of  this  section  will  apply. 

(c)  The  recipient  may  appeal  any 
denial  of  reconsideration  by  filing  an 
appeal  with  the  Assistant  Secretary 
within  twenty  days  of  receiving  the 
denial.  The  appeal  shall  set  forth  the 
reasons  why  the  recipient  does  not  agree 
with  HUD's  decision  and  set  forth 
justification  for  the  reconsideration. 

(d)  Within  twenty  days  of  receipt  of 
the  appeal,  the  Assistant  Secretary  shall 
review  the  recipient's  appeal  and  act  on 
the  appeal,  setting  forth  the  reasons  for 
the  decision. 

§1000.118    Under  what  conditions  may 
non  low- income  Indian  families  participate 
in  the  program? 

(a)  A  recipient  may  provide  the 
following  types  of  assistance  to  non 
low-income  Indian  families  under  the 
conditions  specified  in  paragraphs  (b), 
(c)  and  (d)  of  this  section: 
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(1)  Homeownership  activities  under 
section  202(2)  of  NAHASDA; 

(2)  Model  activities  under  section 
202(6)  of  NAHASDA;  and 

(3)  Loan  guarantee  activities  under 
title  VI  of  NAHASDA. 

(b)  A  recipient  must  demonstrate  to 
HUD  that  there  is  a  need  for  housing  for 
each  family  which  caimot  reasonably  be 
met  without  such  assistance.  HUD  shall 
make  approvals  consistent  with  the 
intent  of  NAHASDA. 

(c)  A  recipient  may  use  up  to  ten 
percent  of  the  recipient's  annual  grant 
amount  for  families  whose  income  falls 
within  80  to  100%  of  the  median 
income  without  HUD  approval.  HUD 
approval  is  required  if  a  recipient  plans 
to  use  more  than  ten  percent  of  its 
annual  grant  amount  for  such  assistance 
or  to  provide  housing  for  families  over 
100%  of  median  income. 

(d)  The  non  low-income  Indian  family 
must  pay  back,  at  a  minimum: 

(1)  The  amount  a  low  income  family 
at  80%  median  income  is  paying  back 
for  the  assistance;  plus 

(2)  The  fair  market  value  of  the 
assistance  multiplied  by  the  percentage 
by  which  the  income  of  the  non-low 
income  Indian  family  exceeds  80%  of 
median  income. 

§  1 000. 1 20    May  a  recipient  use  Indian 
preference  or  tribal  preference  in  selecting 
families  for  housing  assistance? 

Yes.  The  IHP  may  set  out  a  preference 
for  the  provision  of  housing  assistance 
to  Indian  families  who  are  members  of 
the  Indian  tribe  or  to  other  Indian 
families  if  the  recipient  has  adopted  the 
preference  in  its  admissions  policy.  The 
recipient  shall  ensure  that  housing 
activities  funded  under  NAHASDA  are 
subject  to  the  preference. 

§1000.122    May  NAHASDA  grant  funds  be 
used  as  matciiing  funds  to  obtain  and 
leverage  funding,  including  any  federal  or 
state  program  and  still  be  considered  an 
affordable  housing  activity? 

There  is  no  prohibition  in  NAHASDA 
against  using  grant  funds  as  matching 
funds. 

§1000.124    Wttst  is  tfw  maximum  and 
minimum  rent  or  homebuyer  payment  a 
recipient  can  cttarge  a  lowMncome  rental 
tenant  or  homebuyer? 

A  recipient  can  charge  a  low-income 
rental  tenant  or  homebuyer  payments 
not  to  exceed  thirty  percent  (30%)  of  the 
adjusted  income  of  the  family.  The 
recipient  may  also  decide  to  compute  its 
rental  and  homebuyer  payments  on  any 
lesser  percentage  of  adjusted  income  of 
the  family. 


§1000.126    May  a  recipient  charge  flat  or 
income-adjusted  rents? 

Yes,  providing  rental  or  homebuyer 
payment  of  the  low-income  family  does 
not  exceed  thirty  percent  (30%)  of  the 
family's  adjusted  income. 

§  1000.128    Is  income  verification  required 
for  assistance  under  NAHASDA? 

(a)  Yes,  the  recipient  must  verify  that 
the  family  is  income  eligible  based  on 
anticipated  annual  income.  The  family 
is  required  to  provide  documentation  to 
verify  this  determination.  The  recipient 
is  required  to  maintain  the 
documentation  on  which  the 
determination  of  eligibility  is  based. 

(b)  The  recipient  may  require  a  family 
to  periodically  verify  its  income  in  order 
to  determine  housing  payments  or 
continued  occupancy  consistent  with 
locally  adopted  policies.  When  income 
verification  is  required,  the  family  must 
provide  documentation  which  verifies 
its  income,  and  this  documentation 
must  be  retained  by  the  recipient. 

§1000.130    May  a  recipient  charge  a  non 
low-Income  family  rents  or  homebuyer 
payments  which  are  more  than  30%  of  the 
family's  adjusted  income? 

Yes.  A  recipient  may  charge  a  non 
low-income  family  rents  or  homebuyer 
payments  which  are  more  than  30%  of 
the  family's  adjusted  income. 

§  1 000. 1 32    Are  utilities  considered  a  part 
of  rent  or  homebuyer  payments? 

Utilities  may  be  considered  a  part  of 
rent  or  homebuyer  payments  if  a 
recipient  decides  to  define  rent  or 
homebuyer  payments  to  include  utilities 
in  its  written  policies  on  rents  and 
homebuyer  payments  required  by 
secUon  203(a)(1)  of  NAHASDA.  A 
recipient  may  define  rents  and 
homebuyer  payments  to  exclude 
utilities. 

§1000.134    When  may  a  recipient  (or  entity 
funded  by  a  recipient)  demolish  or  dispose 
of  Indian  housing  units  owned  or  operated 
pursuant  to  an  ACC7 

(a)  A  recipient  (or  entity  funded  by  a 
recipient)  may  undertake  a  planned 
demolition  or  disposal  of  Indian 
housing  units  owned  or  operated 
pursuant  to  an  ACC  when: 

(1)  The  recipient  has  performed  a 
financial  analysis  demonstrating  that  it 
is  more  cost-effective  or  housing 
program-effective  for  the  recipient  to 
demolish  or  dispose  of  the  unit  than  to 
continue  to  operate  or  own  it; 

(2)  The  housing  unit  has  been 
condemned  by  the  government  which 
has  authority  over  the  unit; 

(3)  The  housing  unit  is  an  imminent 
threat  to  the  health  and  safety  of 
housing  residents;  or 


(4)  Continued  habitation  of  a  housing 
unit  is  inadvisable  due  to  cultural  or 
historical  considerations. 

(b)  The  recipient  caimot  take  any 
action  to  demolish  or  dispose  of  the 
property  other  than  performing  the 
analysis  cited  in  paragraph  (a)  of  this 
section  until  HUD  has  been  notified  in 
writing  of  the  recipient's  intent  to 
demolish  or  dispose  of  the  housing 
units  consistent  with  section 
102(c)(4)(H)  of  NAHASDA.  The  written 
notification  must  set  out  the  recipient's 
analysis  used  to  arrive  at  the  decision  to 
demolish  or  dispose  of  the  property  and 
may  be  set  out  in  a  recipient's  IHP  or  in 
a  separate  submission  to  HUD. 

(c)  In  any  disposition  sale  of  a 
housing  unit,  the  recipient  will  use  a 
sale  process  designed  to  maximize  the 
sale  price.  The  sale  proceeds  from  the 
disposition  of  any  housing  unit  are 
program  income  under  NAHASDA  and 
must  be  used  in  accordance  with  the 
requirements  of  NAHASDA  and  this 
part. 

§1000.136    What  insurance  requirements 
apply  to  housing  units  assisted  with 
NAHASDA  grants? 

(a)  The  recipient  shall  provide 
adequate  insurance  either  by  purchasing 
insurance  or  by  indemnification  against 
casualty  loss  by  providing  insurance  in 
adequate  amounts  to  indemnify  the 
recipient  against  loss  from  fire,  weather, 
and  liability  claims  for  all  housing  units 
owned  or  operated  by  the  recipient. 
These  requirements  are  in  addition  to 
applicable  Qood  insurance  requirements 
under  §  1000.38. 

(b)  The  recipients  shall  not  require 
insurance  (other  than  flood  insurance 
where  required  under  §  1000.38)  on 
units  assisted  by  grants  to  families  for 
privately  owned  housing  if  there  is  no 
risk  of  loss  or  exposure  to  the  recipient 
or  if  the  assistance  is  in  an  amount  less 
than  $5000.  but  will  require  insurance 
when  repayment  of  all  or  part  of  the 
assistance  is  part  of  the  assistance 
agreement.  ,^_^ — ^.^^ 

(c)  The  recipient  shall  require 
contractors  and  subcontractors  to  either 
provide  insurance  covering  their 
activities  or  negotiate  adequate 
indemnification  coverage  to  be  provided 
by  the  recipient  in  the  contract. 

§1000.138    What  constitutes  adequate 
Insurance? 

Insurance  is  adequate  if  it  is  a 
purchased  insurance  policy  from  an 
insurance  provider  or  a  plan  of  self- 
insurance  in  an  amount  that  will  protect 
the  financial  stability  of  the  recipient's 
IHBG  program. 
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§  1 000. 1 40    May  a  recipient  use  grant  funds 
to  purchase  Insurance  for  privately  owned 
housing  to  protect  NAHASOA  grant 
amounts  spent  on  that  housing? 

Yes.  All  purchases  of  insurance  must 
be  in  accord  with  §§  1000.136  and 
1000.138. 

§  1000.142    What  is  tt>e  "useful  life"  during 
which  low-Income  rental  housing  and  low- 
income  homebuyer  housing  must  remain 
affordable  as  required  in  sections  205(a)(2) 
and  209  of  NAHAS0A7 

Each  recipient  shall  describe  in  its 
IHP  for  Secretarial  determination  the 
useful  life  of  each  assisted  housing  unit 
in  each  of  its  developments. 

%  1 000. 1 44    Are  Mutual  Help  homes 
developed  before  NAHASDA  subject  to  the 
useful  life  provisions  of  section  205(a)(2)? 

No. 

§1000.146    Is  a  homebuyer  required  to 
remain  low-income  throughout  the  term  of 
their  participation  in  a  housing  program 
funded  under  NAHASDA? 

No.  The  low  income  eligibility 
requirement  applies  only  at  the  time  of 
purchase. 

§1000.148    What  law  will  an  owner  or 
manager  follow  in  providing  adequate 
written  notice  of  eviction  or  termination  of 
a  lease? 

Section  207(a)  of  NAHASDA  requires 
that  the  owner  or  manager  give  adequate 
written  notice  of  termination  of  the 
lease,  in  accordance  with  the  period  of 
time  required  under  State,  tribal,  or 
local  law.  Notwithstanding  any  State, 
tribal,  or  local  law,  the  notice  must 
inform  the  resident  of  the  opportunity, 
prior  to  any  hearing  or  trial,  to  examine 
any  relevant  documents,  records,  or 
regulations  directly  related  to  the 
eviction  or  termination. 

§  1000.150    How  may  Indian  tribes  and 
TDHEs  receive  criminal  conviction 
information  on  adult  applicants  or  tenants? 

(a)  As  required  by  section  208  of 
NAHASDA.  the  National  Crime 
Information  Center,  police  departments, 
and  other  law  enforcement  agencies 
shall  provide  criminal  conviction 
information  to  Indian  tribes  and  TDHEs 
upon  request.  Information  regarding 
juveniles  shall  only  be  released  to  the 
extent  such  release  is  authorized  by  the 
law  of  the  applicable  state,  Indian  tribe 
or  locality. 

(b)  For  purposes  of  this  section,  the 
term  "tenants"  includes  homebuyers 
who  are  purchasing  a  home  pursuant  to 
a  lease-purchase  agreement. 

§1000.152    How  is  the  recipient  to  use 
criminal  conviction  information? 

The  recipient  shall  use  the  criminal 
conviction  information  described  in 
§  1000.150  only  for  applicant  screening, 


lease  enforcement  and  eviction  actions. 
The  information  may  be  disclosed  only 
to  any  person  who  has  a  job  related 
need  for  the  information  and  who  is  an 
officer,  employee,  or  authorized 
representative  of  the  recipient  or  the 
owner  of  housing  assisted  under 
NAHASDA. 

§1000.154    How  Is  the  recipient  to  lieep 
criminal  conviction  information 
confidential? 

(a)  The  recipient  will  keep  all  the 
criminal  conviction  record  information 
it  receives  from  the  official  law 
enforcement  agencies  listed  in 

§  1000.150  in  files  separate  from  all 
other  housing  records. 

(b)  These  criminal  conviction  records 
will  be  kept  under  lock  and  key  and  be 
under  the  custody  and  control  of  the 
recipient's  housing  executive  director/ 
lead  official  and/or  his  designee  for 
such  records. 

(c)  These  criminal  conviction  records 
may  only  be  accessed  with  the  written 
permission  of  the  Indian  tribe's  or 
TDHE's  housing  executive  director/lead 
official  or  his  designee  and  are  only  to 
be  used  for  the  purposes  stated  in 
section  208  of  NAHASDA  and  the 
regulations  in  this  part. 

§1000.156    What  housing  development 
cost  limits  are  applicable  to  ensure  modest 
housing  construction  under  NAHASOA? 
Unless  approved  by  HUD.  the  total 
development  cost  (TDC)  per  unit  will  be 
no  more  than  100%  of  the  TDC.  HUD 
will  make  every  effort  to  ensure  that 
TDC  accurately  reflects  the  cost  of 
construction.  TDC  shall  include  the 
costs  of  making  a  project  meet  the 
accessibility  requirements  of  24  CFR 
8.22  and  24  CFR  8.23  for  new 
construction  and  alterations  of  existing 
housing  facilities. 

Subpart  C — Indian  Housing  Plan  (IHP) 

§  1 000.201    How  are  funds  made  available 
under  NAHASOA? 

Every  fiscal  year  HUD  will  make 
grants  under  the  IHBG  program  to 
Indian  tribes  or  their  designated 
recipients  who  have  submitted  to  HUD 
for  diat  fiscal  year  an  IHP  in  accordance 
with  §  1000.212  to  carry  out  affordable 
housing  activities. 

§1000.202    Who  are  eligible  recipients? 

Eligible  recipients  are  Indian  tribes,  or 
TDHEs  when  authorized  by  one  or  more 
tribes. 

§  1 000.204    How  does  an  Indian  tribe 
designate  itself  as  a  recipient  of  the  grant? 

(a)  By  resolution  of  the  Indian  tribe; 
or 

(b)  When  such  authority  has  been 
delegated  by  an  Indian  tribe's  governing 


body  to  a  tribal  committee(s),  by 
resolution  or  other  written  form  used  by 
such  committee(s)  to  memorialize  the 
decisions  of  that  body,  if  applicable. 

§  1000.206    How  Is  a  TDHE  designated? 

(a)(1)  By  resolution  of  the  Indian  tribe 
or  Indian  tribes  to  be  served;  or 

(2)  When  such  authority  has  been 
delegated  by  an  Indian  tribe's  governing 
body  to  a  tribal  committee{s},  by 
resolution  or  other  written  form  used  by 
such  committee(s)  to  memorialize  the 
decisions  of  that  body,  if  applicable. 

(b)  In  the  absence  of  a  designation  by 
the  Indian  tribe,  the  default  designation 
as  provided  in  section  4(21)  of 
NAHASDA  shall  apply. 

§100a208    Is  submission  of  an  IHP 
required? 

Yes.  An  Indian  tribe  or,  with  the 
consent  of  its  Indian  tribe(s).  the  TDHE, 
must  submit  an  IHP  to  HUD  to  receive 
funding  under  NAHASDA,  except  as 
provided  in  section  101(b)(2)  of 
NAHASDA. 

§  1 000.21 0    Who  prepares  and  submits  an 
IHP? 

An  Indian  tribe,  or  with  the 
authorization  of  a  Indian  tribe,  in 
accordance  with  section  102(d)  of 
NAHASDA  a  TDHE  may  prepare  and 
submit  a  plan  to  HUD. 

§1000.212    What  are  Uw  minimum 
requirements  for  the  IHP? 

The  minimum  IHP  requirements  are 
set  forth  in  sections  102(b)  and  102(c)  of 
NAHASDA.  Recipients  are  only 
required  to  provide  IHPs  that  contain 
these  minimum  elements  in  a  form 
prescribed  by  HUD.  However,  Indian 
tribes  are  encouraged  to  perform 
comprehensive  housing  needs 
assessments  and  develop 
comprehensive  MPs  and  not  limit  their 
planning  process  to  only  those  housing 
efforts  funded  by  NAHASDA.  An  IHP 
should  be  locally  driven. 

§100a214100    Are  there  separate  IHP 
requirements  for  small  Indian  tribes? 

No.  HUD  requirements  for  MPs  are 
minimal  and  HUD  has  general  authority 
under  section  101(b)(2)  of  NAHASDA  to 
waive  the  IHP  requirements  when  an 
Indian  tribe  cannot  comply  with  MP 
requirements  due  to  circumstances 
beyond  its  control.  The  waiver  authority 
under  section  101(b)(2)  of  NAHASDA 
provides  flexibility  to  address  the  needs 
of  every  Indian  tribe,  including  small 
Indian  tribes. 

§1000.216    Can  the  certification 
requirements  of  section  102(c)(5)  of 
NAHASOA  be  waived  by  HUO? 
Yes,  HUD  may  waive  these 
certification  requirements  as  provided 
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in  section  101(b)(2)  of  NAHASDA. 
Recipients  granted  such  a  waiver  must 
still  comply  with  the  nondiscrimination 
requirements  set  forth  in  §  1000.12. 

§  1000.218    If  HUD  changes  its  IHP  format 
will  Indian  tribes  be  involved? 

Yes.  HUD  will  first  consult  with 
Indian  tribes  before  making  any 
substantial  changes  to  HUD's  MP 
format. 

§  1 000.220    What  is  the  process  for  HUO 
review  of  IHPs  and  IHP  amendments? 

HUD  will  conduct  the  IHP  review  in 
the  following  manner: 

(a)  HUD  will  conduct  a  limited  review 
of  the  IHP  to  ensure  that  its  contents: 

(1)  Comply  with  the  requirements  of 
section  102  of  NAHASDA  which 
outlines  the  IHP  submission 
requirements; 

(2)  Are  consistent  with  information 
and  data  available  to  HUD; 

(3)  Are  not  prohibited  by  or 
inconsistent  with  any  provision  of 
NAHASDA  or  other  applicable  law;  and 

(4)  Include  the  appropriate 
certifications. 

(b)  If  the  IHP  complies  with  the 
provisions  of  paragraphs  (a)(1),  (a)(2), 
and  (a)(3)  of  this  section,  HUD  will 
notify  the  recipient  of  IHP  compliance 
within  60  days  after  receiving  the  IHP. 
If  HUD  fails  to  notify  the  recipient,  the 
IHP  shall  be  considered  to  be  in 
compliance  with  the  requirements  of 
section  102  of  NAHASDA  and  Uie  MP 
is  approved. 

(c)  If  the  submitted  IHP  does  not 
comply  with  the  provisions  of 
paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of 
this  section,  HUD  will  notify  the 
recipient  of  the  determination  of  non- 
compliance. HUD  will  provide  this 
notice  no  later  than  60  days  after 
receiving  the  MP.  This  notice  will  set 
forth: 

(1)  The  reasons  for  noncompliance; 

(2)  The  modifications  necessary  for 
the  IHP  to  meet  the  submission 
requirements;  and 

(3)  The  date  by  which  the  revised  MP 
must  be  submitted. 

(d)  If  the  recipient  does  not  submit  a 
revised  MP  by  the  date  indicated  in  the 
notice  provided  under  paragraph  (c)  of 
this  section,  the  IHP  will  be  determined 
by  HUD  to  be  in  non-compliance  unless 
a  waiver  is  approved  under  section 
101(b)(2)  of  NAHASDA.  If  the  IHP  is 
determined  by  HUD  to  be  in  non- 
compliance and  no  waiver  is  granted, 
the  recipient  may  appeal  this 
determination  following  the  appeal 
process  in  §  1000.224. 

(e)(1)  If  the  IHP  does  not  contain  the 
certifications  identified  in  paragraph 
(a)(4)  of  this  section,  the  recipient  will 


be  notified  within  60  days  of 
submission  of  the  IHP  that  the  plan  is 
incomplete.  The  notification  will 
include  a  date  by  which  the 
certifications  must  be  submitted. 

(2)  If  the  recipient  has  not  complied 
or  cannot  comply  with  the  certification 
requirements  due  to  circumstances 
beyond  the  control  of  the  Indian  tribe(s), 
within  the  timeframe  established,  the 
recipient  can  request  a  waiver  in 
accordance  with  section  101(b)(2)  of 
NAHASDA.  If  the  waiver  is  approved, 
the  recipient  is  eligible  to  receive  its 
grant  in  accordance  with  any  conditions 
of  the  waiver. 

§  1 000.222    Can  an  Indian  tribe  or  TDHE 
amend  Its  IHP? 

Yes.  Section  103(c)  of  the  NAHASDA 
specifically  provides  that  a  recipient 
may  submit  modifications  or  revisions 
of  their  MP  to  HUD  for  review  and 
determination  of  compliance.  Unless  the 
initial  IHP  certification  provided  by  an 
Indian  tribe  allowed  for  the  submission 
of  IHP  amendments  without  further 
tribal  certifications,  a  tribal  certification 
must  accompany  submission  of  IHP 
amendments  by  a  TDHE  to  HUD.  HUD 
will  consider  modifications  to  the  MP 
in  accordance  with  §  1000.220.  HUD 
will  act  on  amended  IHPs  within  60 
days. 

§  1000.224    Can  HUD's  determination 
regarding  tite  non-compliance  of  an  IHP  or 
a  modification  to  an  IHP  be  appealed? 

(a)  Yes.  Within  30  days  of  receiving 
HUD's  disapproval  of  an  IHP  or  of  a 
modification  to  an  IHP,  the  recipient 
may  submit  a  written  request  for 
reconsideration  of  the  determination. 
The  request  shall  include  the 
justification  for  the  reconsideration. 

(b)  Within  21  days  of  receiving  the 
request,  HUD  shall  reconsider  its  initial 
determination  and  provide  the  recipient 
with  written  notice  of  its  decision  to 
affirm,  modify,  or  reverse  its  initial 
determination.  This  notice  will  also 
contain  the  reasons  for  HUD's  decision. 

(c)  The  recipient  may  appeal  any 
denial  of  reconsideration  by  filing  an 
appeal  with  the  Assistant  Secretary 
within  21  days  of  receiving  the  denial. 
The  appeal  shall  set  forth  the  reasons 
why  the  recipient  does  not  agree  with 
HUD's  decision  and  include 
justification  for  the  reconsideration. 

(d)  Within  21  days  of  receipt  of  the 
appeal,  the  Assistant  Secretary  shall 
review  the  recipient's  appeal  and  act  on 
the  appeal.  The  Assistant  Secretary  will 
provide  written  notice  to  the  recipient 
setting  forth  the  reasons  for  the 
decision.  The  Assistant  Secretary's 
decision  constitutes  final  agency  action. 


§1000.226  What  are  eligible  administrative 
and  planning  expenses? 

Eligible  administrative  and  planning 
expenses  of  the  IHBG  program  include, 
but  are  not  limited  to; 

(a)  Costs  of  overall  program 
management: 

(b)  Coordination  monitoring  and 
evaluation; 

(c)  Preparation  of  the  IHP; 

(d)  Preparation  of  the  annual 
performance  report:  and 

(e)  Collection  of  data  for  purposes  of 
challenging  data  used  in  the  IHBG 
formula  (see  §  1000.320(a)). 

§  1000.226    Wt>en  is  a  local  cooperation 
agreenwnt  required  for  affordable  housing 
activities? 

The  requirement  for  a  local 
cooperation  agreement  applies  to 
assistance  of  rental  emd  lease-purchase 
homeownership  units  under  the  1937 
Act  or  NAHASDA  which  are  owned  by 
the  Indian  tribe  or  TDHE. 

§1000.230  When  does  the  requirement  for 
exemption  from  taxation  apply  to  affordable 
housing  activities? 

The  requirement  for  exemption  from 
taxation  applies  only  to  assistance  of 
rental  and  lease-purchase 
homeownership  units  under  the  1937 
Act  or  NAHASDA  which  are  owned  by 
the  Indian  tribe  or  TDHE. 

Subpart  D — Allocation  Formula 

§  1 000.301    What  is  the  purpose  of  the 
IHBG  formula? 

The  MBG  formula  is  used  to  allocate 
equitably  and  fairly  funds  made 
available  through  NAHASDA  among 
eligible  Indian  tribes.  A  TDHE  may  be 
a  recipient  on  behalf  of  an  Indian  tribe, 

§1000.302    What  are  the  definitions 
applicable  for  ttte  IHBG  formula? 

Allowable  Expense  Level  (AEL)  factor. 
In  rental  projects.  AEL  is  the  per-unit 
per-month  dollar  amount  of  expenses 
(excluding  utilities  and  expenses 
allowed  under  §950.715)  computed  in 
accordance  with  §950.710  which  is 
used  to  compute  the  amount  of 
operating  subsidy.  The  "AEL  factor"  is 
the  relative  difference  between  a  local 
area  AEL  and  the  national  weighted 
average  for  AEL. 

Annual  Income.  For  purposes  of  the 
MBG  formula,  annual  income  is  a 
household's  total  income  as  defined  by 
the  U.S.  Census  Bureau. 

Date  of  Full  Availability  (DOFA) 
means  the  last  day  of  the  month  in 
which  substantially  all  the  units  in  a 
housing  development  are  available  for 
occupancy. 

Fair  Market  Rent  (FMR)  factors  are 
gross  rent  estimates;  they  include 


35742  Federal  Register  /  Vol.  62,  No.  127  /  Wednesday.  July  2.  1997  /  Proposed  Rules 


shelter  rent  plus  the  cost  of  all  utilities, 
except  telephones.  HUD  estimates  FMRs 
on  an  annual  basis  for  354  metropolitan 
FMR  areas  and  2,355  nonmetropolitan 
county  FMR  areas.  The  "FMR  factor"  is 
the  relative  difference  between  a  local 
area  FMR  and  the  national  weighted 
average  for  FMR. 

Formula  area  is  the  geographic  area 
over  which  the  Indian  tribe  exercises 
jurisdiction  or  for  which  an  Indian  tribe 
or  TDHE  has  an  executed  local 
cooperation  agreement.  The  term 
"Fonnala  area"  includes,  but  is  not 
limited  to: 

( 1 )  A  reservation; 

(2)  Trust  land; 

(3)  Alaska  Native  Village  Statistical 
Area; 

(4)  Alaska  Native  Claims  Settlement 
Act  Corporation  Service  Area; 

(5)  Tribal  Jurisdictional  Statistical 
Area; 

(6)  Tribal  Designated  Statistical  Area; 

(7)  Former  Indian  Reservation  Areas 
in  Oklahoma; 

(8)  Congressionally  Mandated  Service 
Area;  and 

(9)  Department  of  the  Interior  Near- 
Reservation  Service  Area. 

Indian  Housing  Authority  (DiA) 
financed  means  a  homeownership 
program  where  title  rests  with  the 
homebuyer  and  a  security  interest  rests 
with  the  IHA. 

Mutual  Help  Occupancy  Agreement 
(MHOA)  means  a  lease  with  option  to 
purchase  contract  between  an  IHA  and 
a  homebuyer. 

Overcrowded  means  households  with 
more  than  1.01  persons  per  room  as 
defined  by  the  U.S.  Decennial  Census. 

Section  8  means  the  making  of 
housing  assistance  payments  to  eligible 
families  leasing  existing  housing 
pursuant  to  the  provisions  of  the  1937 
Act. 

Section  8  unit  means  the  contract 
annualized  housing  assistance  payments 
(certificates,  vouchers,  and  project 
based)  under  the  Section  8  program. 

Without  kitchen  or  plumbing  means, 
as  defined  by  the  U.S.  Decennial 
Census,  an  occupied  house  without  one 
or  more  of  the  following  items: 

(1)  Hot  and  cold  piped  water; 

(2)  A  flush  toilet; 

(3)  A  bathtub  or  shower; 

(4)  A  sink  with  piped  water; 

(5)  A  range  or  cookstove;  or 

(6)  A  refrigerator. 

§  1 000.304    May  the  IHBG  formula  be 
modified? 

Yes,  as  long  as  any  modification  does 
not  conflict  with  the  requirements  of 
NAHASDA.  The  formula  may  be 
modified: 

(a)  Upon  development  of  a  set  of 
measurable  and  verifiable  data  directly 


related  to  Native  American  housing 
need.  Any  data  set  developed  shall  be 
compiled  with  the  consultation  and 
involvement  of  Indian  tribes  and 
examined  and/or  implemented  not  later 
than  5  years  from  the  date  of  issuance 
of  these  regulations  and  periodically 
thereafter;  or 

(b)  If  it  is  determined  by  HUD  that 
subsidy  is  needed  to  operate  and 
maintain  NAHASDA  units. 

§  1000.306    Who  can  make  modifications  to 
ttie  IHBG  fonnula? 

HUD  can  make  modifications  in 
accordance  with  §  1000.304  provided 
that  any  changes  proposed  by  HUD  are 
published  and  made  available  for  public 
comment  in  accordance  with  applicable 
law  before  their  implementation, 

§  1 000.308    What  are  tha  components  of 
the  IHBG  formula? 

The  IHBG  formula  consists  of  three 
components: 

(a)  Need; 

(b)  Fonnula  Current  Assisted  Housing 
Stock  (CAS);  and 

(c)  Section  8. 

§  1 000.31 0    How  Is  the  need  component 
developed? 

The  need  component  consists  of 
seven  criteria.  They  are: 

(a)  American  Indian  and  Alaskan 
Native  (ALAN)  Households  with  housing 
cost  burden  greater  than  50%  of  aimual 
income; 

(b)  AIAN  Households  which  are 
overcrowded  or  without  kitchen  or 
plumbing; 

(c)  Housing  Shortage  which  is  the 
niunber  of  AIAN  households  with  an 
annual  income  less  than  80%  of  median 
income  reduced  by  the  combination  of 
current  assisted  stock  and  units 
developed  under  NAHASDA; 

(d)  AIAN  households  with  annual 
income  less  than  30%  of  median 
income: 

(e)  AIAN  households  with  annual 
income  between  30%  and  50%  of 
median  income; 

(f)  AIAN  households  with  annual 
income  between  50%  and  80%  of 
median  income; 

(g)  AIAN  persons. 

§1000.312    What  if  a  formula  area  Is  served 
by  moie  ttian  one  Indian  tritM? 

(a)  If  an  Indian  tribe's  fonnula  area 
overlaps  with  the  formula  area  of  one  or 
more  other  Indian  tribes,  the  funds 
allocated  to  that  Indian  tribe  for  the 
geographic  area  in  which  the  fonnula 
areas  overlap  will  be  divided  based  on: 

(1)  The  Indian  tribe's  proportional 
share  of  the  population  in  the 
overlapping  geographic  area;  and 


(2)  The  Indian  tribe's  commitment  to 
serve  that  proportional  share  of  the 
population  in  such  geographic  area. 

(b)  Tribal  membership  in  the 
geographic  area  will  be  based  on  data 
that  all  Indian  tribes  involved  agree  to 
use.  Suggested  data  sources  include 
tribal  enrollment  lists,  Indian  Health 
Service  User  Data,  emd  Bureau  of  Indian 
Affairs  data.  If  the  Indian  tribes 
involved  caiuiot  agree  on  what  data 
source  to  use,  HUD  will  make  the 
decision  on  what  data  will  be  used  to 
divide  the  funds  between  the  Indian 
tribes  60  days  before  formula  allocation. 

§1000.314    What  are  data  sources  for  the 
need  variables? 

The  sources  of  data  for  the  need 
variables  shall  be  data  available  that  is 
collected  in  a  imiform  manner  that  can 
be  confirmed  and  verified  for  all  AIAN 
households  and  persons  living  in  an 
identified  area.  Initially,  the  data  used 
are  U.S.  Decennial  Census  data. 

§100a316    May  Indian  tritMS,  TDHEs,  or 
HUD  challenge  the  data  from  the  U^ 
Decennial  Census  or  provide  an  aitemathre 
source  of  data? 

Yes.  Provided  that  the  questions 
asked  in  a  tribal  survey  are  consistent 
with  those  asked  in  the  U.S.  Decennial 
Census  and  responses  are  gathered  and 
presented  in  a  method  acceptable  to 
HUD. 

§1000.318    Will  data  used  by  HUD  to 
determine  an  Indian  trttie's  or  TDHE's 
formula  allocation  be  provided  to  the  Indian 
tribe  or  TDHE  before  the  allocation? 

Yes.  HUD  shall  provide  notice  to  the 
Indian  tribe  or  TDHE  of  the  data  and 
projected  allocation  to  be  used  for  the 
formula  not  less  than  120  days  before  an 
allocation. 

§  1000.320    How  may  an  Indian  tribe,  TDHE, 
or  HUD  challenge  data? 

(a)  An  Indian  tribe,  TDHE,  or  HUD 
may  challenge  data  used  in  the  IHBG 
formula.  Collection  of  data  for  this 
purpose  is  an  allowable  cost  for  IHBG 
funds. 

(b)  An  Indian  tribe  or  TDHE  that  has 
data  in  its  possession  that  it  contends 
are  more  accurate  than  data  contained 
in  the  U.S.  Decennijd  Census,  and  the 
data  are  collected  in  a  manner 
acceptable  to  HUD,  should  submit  the 
data  and  proper  documentation  to  HUD 
no  later  than  90  days  prior  to  scheduled 
distribution  of  NAHASDA  block  grant 
funds.  HUD  shall  respond  to  such  data 
submittal  not  later  than  45  days  after 
receipt  of  the  data  and  either  approve  or 
challenge  the  validity  of  such  data. 
Pursuant  to  HUD's  action,  the  following 
shall  apply: 
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(1)  In  the  event  HUD  challenges  the 
validity  of  the  submitted  data,  the 
Indian  tribe  or  TDHE  and  HUD  shall 
attempt  in  good  faith  to  resolve  any 
discrepancies  so  that  such  data  may  be 
included  in  formula  allocation.  Should 
the  Indian  tribe  or  TDHE  and  HUD  be 
unable  to  resolve  any  discrepancy  by 
the  date  of  formula  allocation,  the 
dispute  shall  be  carried  forward  to  the 
next  funding  year  and  resolved  in 
accordance  with  the  dispute  resolution 
procedures  set  forth  in  this  part  for 
model  housing  activities  (§  1000.116). 

(2)  Pursuant  to  resolution  of  the 
dispute: 

(i)  If  the  Indian  tribe  or  TDHE 
prevails,  an  adjustment  to  the  Indian 
tribe's  or  TDHE's  subsequent  allocation 
for  the  subsequent  year  shall  be  made 
retroactive  to  include  only  the  disputed 
Fiscal  Year(s);  or 

(ii)  If  HUD  prevails,  no  further  action 
shall  be  required. 

(c)  In  the  event  HUT)  questions  that 
the  data  contained  in  the  formula  does 
not  accurately  represent  the  Indian 
tribe's  need,  HUD  shall  request  the 
Indian  tribe  to  submit  supporting 
documentation  to  justify  the  data  and 
provide  a  commitment  to  serve  the 
population  indicated  in  the  geographic 

area. 

* 

§  1 000.322    How  is  the  need  component 
adjusted  for  local  area  costs? 

The  need  component  is  adjusted  by 
the  TDC  factor. 

§  1000.324    What  Is  current  assisted  stock? 

Current  assisted  stock  consists  of 
housing  units  owned  or  operated 
pursuant  to  an  ACC.  This  includes  all 
low  rent.  Mutual  Help,  and  Turnkey  III 
housing  units  under  management  as  of 
September  30,  1997,  as  indicated  in  the 
IHP. 

§  1 000.326    What  Is  formula  cunrent 
assisted  stock? 

Formula  current  assisted  stock  is 
current  assisted  stock  as  described  in 
§  1000.324  plus  housing  units  in  the 
development  pipeline  as  of  September 
30,  1997  when  they  are  owned  or 
operated  by  the  Indian  tribe  or  TDHE 
emd  are  under  management  as  indicated 
in  the  IHP. 

§  1000.328    How  is  the  Formula  Current 
Assisted  Stock  (FCAS)  Component 
developed? 

The  Formula  Current  Assisted  Stock 
component  consists  of  two  elements. 
They  are: 

(a)  Operating  subsidy.  The  operating 
subsidy  consists  of  two  variables  which 
are: 

(1)  The  number  of  low-rent  FCAS 
units  multiplied  by  the  FY  1996 


national  per  unit  subsidy  (adjusted  to 
full  funding  level)  multiplied  by  an 
adjustment  factor  for  inflation;  and 

(2)  The  number  of  Mutual  Help  and 
Turnkey  III  FCAS  units  multiplied  by 
the  FY  1996  national  per  unit  subsidy 
(adjusted  to  full  funding  level) 
multiplied  by  an  adjustment  factor  for 
inflation. 

(b)  Modernization  allocation. 
Modernization  allocation  consists  of  the 
number  of  Low  Rent,  Mutual  Help,  and 
Turnkey  III  FCAS  units  multiplied  by 
the  national  per  unit  amount  of 
allocation  for  FY  1996  modernization 
multiplied  by  an  adjustment  factor  for 
inflation. 

§1000.330    How  is  the  Section  8  criteria 
developed? 

The  Section  8  criteria  includes  one 
variable:  The  number  of  Section  8  units 
under  contract  on  September  30,  1997 
where  the  Section  8  contract  has 
expired  or  is  due  to  expire  in  any 
subsequent  Fiscal  Year  (as  shown  in  an 
Indian  tribe's  or  TDHE's  IHP)  multiplied 
by  the  national  per  unit  average  for 
Section  8  subsidy  adjusted  for  inflation. 

§  1000.332    How  long  will  Section  8  units 
be  counted  for  purposes  of  the  formula? 

Section  8  units  shall  continue  as 
rental  units  and  be  included  in  the 
formula  as  long  as  they  continue  to  be 
operated  as  low  income  rental  units  as 
included  in  the  Indian  tribe's  or  TDHE's 
IHP. 

§1000.334    How  will  the  formula  allocation 
be  affected  if  an  Indian  tribe  or  TDHE 
removes  some  or  ail  of  its  Formula  Current 
Assisted  Stock  from  inventory? 

The  formula  allocation  will  be 
reduced  by  the  number  of  units 
removed  from  the  inventory.  Such 
information  shall  be  indicated  through 
the  Annual  Performance  Report. 

§  1000.336    Do  units  under  Formula 
Current  Assisted  Stock  ever  expire  from 
inventory  used  ♦'»r  the  formula? 

Yes.  Mutual  Help  and  Turnkey  III 
units  shall  be  removed  from  the 
Fonnula  Cunent  Assisted  Stock  when 
the  Indian  fribe  or  TDHE  no  longer  has 
the  legal  right  to  own,  operate,  or 
maintain  the  unit,  whether  such  right  is 
lost  by  conveyance,  demolition,  or 
otherwise.  Provided,  that  conveyance  of 
each  Mutual  Help  or  Turnkey  III  unit 
occurs  when  a  unit  becomes  eligible  for 
conveyance  by  the  terms  of  the  MHOA 
and  further  provided  that  the  Indian 
tribe  or  TDHE  actively  enforces  strict 
compliance  by  the  homebuyer  with  the 
terms  and  conditions  of  the  MHOA, 
including  the  requirements  for  full  and 
timely  payment.  Rental  units  shall 
continue  to  be  included  for  formula 


purposes  as  long  as  they  continue  to  be 
operated  as  low  income  rental  units. 

§  1 000.338    How  are  Formula  Current 
Assisted  Stock  and  Section  8  adjusted  for 
local  area  costs? 

There  are  two  adjustment  factors  that 
are  used  to  adjust  the  allocation  of  funds 
for  the  Current  Assisted  Stock  portion  of 
the  formula.  They  are: 

(a)  Operating  Subsidy  as  adjusted  by 
the  greater  of  the  AEL  factor  or  FMR 
factor  (AELFMR):  and 

(b)  Modernization  as  adjusted  by  the 
TDC  factor. 

§  1 000.340    Are  IHA  financed  unite  included 
In  the  determination  of  Formula  Current 
Assisted  Stock? 

No.  If  these  units  are  not  owned  or 
operated  at  the  time  (September  30, 
1997)  pursuant  to  an  ACC  then  they  are 
not  included  in  the  determination  of 
Fonnula  Current  Assisted  Stock. 

Subpart  E — Federal  Guarantees  for 
Financing  of  Tribal  i-lousing  Activities 

§  1 000.401    What  terms  are  used 
throughout  this  subpart? 

As  used  throughout  title  VI  of 
NAHASDA  and  in  this  subpart: 

Applicant  means  the  entity  that 
requests  a  HUD  guarantee  under  the 
provisions  of  this  subpart. 

Borrower  means  an  Indian  tribe  or 
TDHE  that  receives  funds  in  the  form  of 
a  loan  with  the  obligation  to  repay  in 
full,  with  interest,  and  has  executed 
notes  or  other  obligations  that  evidence 
that  transaction. 

Issuer  means  an  Indian  tribe  or  TDHE 
that  issues  or  executes  notes  or  othe' 
obligations.  An  issuer  can  also  be  a 
borrower. 

§  1 000.402    Are  state  recognized  Indian 
trit>es  eligible  for  guarantees  under  title  Vi 
of  NAHASDA? 

Those  state  recognized  Indian  tribes 
that  meet  the  definition  set  forth  in 
section  4(12)(C)  of  NAHASDA  are 
eligible  for  guarantees  under  title  VI  of 
NAHASDA, 

§  1 000.404    What  constitutes  tribal 
approval  to  issue  notes  or  other  obligations 
under  title  VI  of  NAHASDA? 

Tribal  approval  is  evidenced  by  a 
written  tribal  resolution  that  authorizes 
the  issuance  of  notes  or  obligations  by 
the  Indian  tribe  or  a  TDHE  on  behalf  of 
the  Indian  tribe. 

§1000.406    How  does  an  Indian  trit>e  or 
TDHE  show  that  It  has  made  efforts  to 
obtain  financing  without  a  guarantee  ar>d 
cannot  complete  such  financing  in  a  timely 
manner? 

The  Indian  tribe  or  TDHE  shall  submit 
a  certification  that  states  that  the  Indian 
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tribe  has  attempted  to  obtain  financing 
and  can  not  do  so  in  a  timely  manner 
without  a  guarantee  from  the  HUD. 
Written  documentation  shall  he 
maintained  by  the  Indian  tribe  or  TDHE 
to  support  the  certification. 

§  1 000  40S    What  conditions  shall  HUD 
prescrit)e  when  providing  a  guarantee  for 
notes  or  other  obligations  issued  by  an 
Indian  tribe? 
HUD  shall  provide  that: 

(a)  Any  loan,  notes  or  other  obligation 
guaranteed  under  tide  VI  of  NAHASDA, 
including  the  security  given  for  the  note 
or  obligation,  may  be  sold  or  assigned 
by  the  lender  to  any  financial  institution 
that  is  subject  to  examination  and 
supervision  by  an  agency  of  the  Federal 
Government,  any  state,  or  the  District  of 
Columbia  without  destroying  or 
otherwise  negaUvely  affecting  the 
guarantee;  and 

(b)  Indian  tribes  and  housing  entities 
are  encouraged  to  explore  creative 
financing  mechanisms  and  in  so  doing 
shall  not  be  limited  in  obtaining  a 
guarantee.  These  creative  financing 
mechanisms  include  but  are  not  limited 
to: 

(1)  Borrowing  from  private  or  public 
sources  or  partnerships; 

(2)  Issuing  tax  exempt  and  taxable 
bonds  where  permitted;  and 

(3)  Establishing  consordums  or  trusts 
for  borrowing  or  lending,  or  for  pooling 
loans. 

(c)  The  repayment  period  may  not 
exceed  twenty  years;  and 

(d)  Lender  and  issuer/borrower  must 
cerdfy  that  they  acknowledge  and  agree 
to  comply  with  all  applicable  tribal 
laws. 

§  1000  410    Can  an  issuer  obtain  a 
guarantee  tor  more  than  one  note  or  other 
obligahon  at  a  time? 

Yes.  To  obtain  multiple  guarantees, 
the  issuer  shall  demonstrate  that: 

(a)  The  issuer  will  not  exceed  a  total 
for  all  notes  or  other  obligations  in  an 
amount  equal  to  five  dmes  its  grant 
amount,  excluding  any  amount  no 
longer  owed  on  existing  notes  or  other 
obligations;  and 

(bj  Issuance  of  additional  notes  or 
other  obligations  is  within  the  financial 
capacity  of  the  issuer. 

§1000.412    How  is  an  issuer's  Tinanciat 
capacity  demonstrated? 

An  issuer  must  demonstrate  its  ability 
to  meet  its  obligations  and  to  protect 
and  maintain  the  viability  of  bousing 
developed  or  operated  pursuant  to  the 
1937  Act. 

§1000.414    What  is  a  repayment  contract  in 
a  form  acceptable  to  HDD? 

(a)  The  Secretary's  signature  on  a 
contract  shall  signify  HUD's  acceptance 


of  the  form,  terms  and  conditions  of  the 
contract. 

(b)  In  loans  under  tide  VI  of 
NAHASDA,  involving  a  conUact 
between  an  issuer  and  a  lender  other 
than  HUD,  HUD's  approval  of  the  loan 
documents  and  guarantee  of  the  loan 
shall  be  deemed  to  be  HUD's  acceptance 
of  the  sufficiency  of  the  security 
furnished.  No  other  security  may  be 
required  by  HUD  at  a  later  date. 

§1000.416  Can  grant  funds  t>e  used  to  pay 
costs  incurred  when  Issuing  notes  or  ott)er 
obligations? 

Yes.  Other  costs  that  can  be  paid 
using  grant  funds  include  but  are  not 
limited  to  the  costs  of  servicing  and 
trust  administration,  and  other  costs 
associated  with  financing  of  debt 
obligations. 

§  1000.418    May  grants  made  by  HUD  under 
section  603  of  NAHASDA  be  used  to  pay  net 
interest  costs  incurred  wnen  issuing  notes 
or  other  obligations? 

Yes.  Other  costs  that  can  be  paid 
using  grant  funds  include  but  are  not 
limited  to  the  costs  of  servicing  and 
trust  administradon.  and  other  costs 
associated  with  financing  of  debt 
obligations,  not  to  exceed  30  percent  of 
the  net  interest  cost. 

§  1000.420    What  are  the  procedures  for 
applying  for  loan  guarantees  under  title  VI 
of  NAHASDA? 

(a)  The  borrower  applies  to  the  lender 
for  a  loan  using  a  guarantee  application 
form  prescribed  by  HUD. 

(b)  The  lender  provides  the  loan 
applicaUon  to  HUD  to  determine  if 
funds  are  available  for  the  guarantee. 
HUD  will  reserve  these  funds  for  a 
period  of  90  days  if  the  funds  are 
available  and  the  applicant  is  otherwise 
eligible  under  this  subpart.  HUD  may 
extend  this  reservaUon  period  for  an 
extra  90  days  if  additional 
documentadon  is  necessary. 

(c)  The  borrower  and  lender  negoUate 
the  terms  and  conditions  of  the  loan  in 
consultation  with  HUD. 

(d)  The  borrower  and  lender  execute 
documents. 

(e)  The  lender  formally  applies  for  the 
guarantee. 

(f)  HUD  reviews  and  provides  a 
written  decision  on  the  guarantee. 

§  1000.422    What  are  the  application 
requirements  for  guarantee  assistance 
under  title  VI  of  NAHASDA? 

The  application  for  a  guarantee  must 
include  the  following: 

(a)  An  identification  of  each  of  the 
activities  to  be  carried  out  with  the 
guaranteed  funds  and  a  description  of 
how  each  activity  qualifies  as  an 
affordable  housing  activity  as  defined  in 
section  202  of  NAHASDA. 


(b)  A  schedule  for  the  repayment  of 
the  notes  or  other  obligations  to  be 
guaranteed  that  identifies  the  sources  of 
repayment,  together  with  a  statement 
identifying  the  entity  that  will  act  as  the 
borrower. 

(c)  A  copy  of  the  executed  loan 
documents,  if  applicable,  including,  but 
not  limited  to,  any  contract  or 
agreement  between  the  borrower  and 
the  lender. 

(d)  Certifications  by  the  borrower  that: 

(1)  The  borrower  possesses  the  legal 
authority  to  pledge  and  that  it  will,  if 
approved,  make  the  pledge  of  grants 
required  by  section  602(a)(2)  of 
NAHASDA. 

(2)  The  borrower  has  made  efforts  to 
obtain  financing  for  the  activities 
described  in  the  application  without  use 
of  the  guarantee;  the  borrower  will 
maintain  documentation  of  such  efforts 
for  the  term  of  the  guarantee;  and  the 
borrower  cannot  complete  such 
financing  consistent  with  the  timely 
execution  of  the  program  plans  without 
such  guarantee. 

(3)  The  drug-free  workplace 
certification  required  under  24  CFR  part 
24. 

(4)  The  certification  regarding 
debarment  and  suspension  required 
under  24  CFR  part  24. 

(5)  fi  possesses  the  legal  authority  to 
borrow  or  issue  obligations  and  to  use 
the  guaranteed  funds  in  accordance 
with  the  requirements  of  this  subpart; 

(6)  Its  governing  body  has  duly 
adopted  or  pa.ssed  as  an  official  act  a 
resolution,  motion,  or  similar  official 
action  that: 

(i)  Identifies  the  official  representative 
of  the  borrower,  and  directs  and 
authorizes  that  person  to  provide  such 
additional  information  as  may  be 
required;  and 

(ii)  Authorizes  such  official 
representative  to  issue  the  obligation  or 
to  execute  the  loan  or  other  documents, 
as  applicable. 

(7)  The  borrower  has  comphed  with 
the  regulations  of  section  602(a)  of 
NAHASDA. 

(8)  The  borrower  will  comply  with  the 
requirements  governing  displacement, 
relocation,  and  real  property  acquisition 
described  in  subpart  A  of  this  part. 

(9)  The  borrower  has  complied  and 
will  comply  with  the  other  provisions  of 
NAHASDA,  applicable  regulations,  and 
other  applicable  laws. 

§  1 000.424    How  does  HUD  review  a 
guarantee  application? 

The  procedure  for  review  of  a 
guarantee  application  includes  the 
following  steps: 

(a)  HUD  will  review  the  application 
for  compliance  with  tide  VI  of 


NAHASDA  and  the  implementing 
regulations  in  this  part. 

(b)  HUD  will  accept  the  certifications 
submitted  with  the  application.  HUD 
may,  however,  consider  relevant 
information  that  challenges  the 
certifications  and  require  additional 
information  or  assurances  from  the 
applicant  as  warranted  by  such 
information. 

§  1000.426  For  what  reasons  may  HUD 
disapprove  an  application  or  approve  an 
application  for  an  amount  less  than  that 
requested? 

HUD  may  disapprove  an  application 
or  approve  a  lesser  amount  for  any  of 
the  following  reasons: 

(a)  HUD  determines  that  the  guarantee 
Lonstitutes  an  unacceptable  risk.  Factors 
that  will  be  considered  in  assessing 
financial  risk  shall  include,  but  not  be 
limited  to,  the  following: 

(1)  The  length  of  the  proposed 
repayment  period; 

(2)  The  ratio  of  the  expected  annual 
debt  service  requirements  to  the 
expected  available  annual  grant  amount, 
taking  into  consideration  the  obligations 
of  the  borrower  under  the  provisions  of 
section  203(b)  of  NAHASDA; 

(3)  Evidence  that  the  borrower  will 
not  continue  to  receive  grant  assistance 
under  this  part  during  the  proposed 
repayment  period; 

(4)  The  borrower's  ability  to  furnish 
adequate  security  pursuant  to  section 
602(a)  of  NAHASDA; 

(5)  The  amount  of  program  income 
the  proposed  activities  are  reasonably 
estimated  to  contribute  toward 
repayment  of  the  guaranteed  loan  or 
other  obligations; 

(b)  The  loan  or  other  obligation  for 
which  the  guarantee  is  requested 
exceeds  any  of  the  limitations  specified 
in  sections  601(d)  or  section  605(d)  of 
NAHASDA. 

(c)  Funds  are  not  available  in  the 
amount  requested. 

(d)  Evidence  that  the  performance  of 
the  borrower  under  this  part  has  been 
determined  to  be  unacceptable  pursuant 
to  the  requirements  of  subpart  F  of  this 
part,  and  that  the  borrower  has  failed  to 
take  reasonable  steps  to  correct 
performance. 

(e)  The  activities  to  be  undertaken  are 
not  eligible  under  Section  202  of 
NAHASDA. 

(f)  The  loan  or  other  obligation 
documents  for  which  a  guarantee  is 
requested  do  not  meet  the  requirements 
of  this  subpart. 

§  1000.426  When  will  HUD  issue  notice  to 
the  applicant  if  the  application  is  approved 
at  the  requested  or  reduced  amount? 

(a)  HUD  shall  make  every  effort  to 
approve  a  guarantee  within  30  days  of 


receipt  of  a  completed  application 
including  executed  documents  and,  if 
unable  to  do  so,  will  notify  the 
applicant  of  the  need  for  additional  time 
and/or  if  additional  information  is 
required. 

(b)  HUD  shall  notify  the  applicant  in 
writing  that  the  guarantee  has  either 
been  approved,  reduced,  or 
disapproved.  If  the  request  is  reduced  or 
disapproved,  the  applicant  will  be 
informed  of  the  specific  reasons  for 
reduction  or  disapproval. 

(c)  HLT3  shall  issue  a  certificate  to 
guarantee  the  debt  obligation  of  the 
issuer  subject  to  compliance  with 
NAHASDA  including  but  not  limited  to 
sections  105,  601(a),  and  602(c)  of 
NAHASDA,  and  such  other  conditions 
as  HUD  may  specify  in  the  commitment 
documents  in  a  particular  case. 

§  1000.430    Can  an  amendment  to  an 
approved  guarantee  be  made? 

(a)  Yes.  An  amendment  to  an 
approved  guarantee  can  occur  if  an 
applicant  wishes  to  allow  aborrower/ 
issuer  to  carry  out  an  activity  not 
described  in  the  loan  or  other  obligation 
documents,  or  substantially  to  change 
the  purpose,  scope,  location,  or 
beneficiaries  of  an  activity. 

(b)  Any  changes  to  an  approved 
guarantee  must  be  approved  by  HUD. 

§  1000.432    How  will  HUD  allocate  the 
availability  of  loan  guarantee  assistance? 

(a)  Each  fiscal  year  HUD  may  allocate 
a  percentage  of  the  total  available  loan 
guarantee  assistance  to  each  Area  ONAP 
equal  to  the  percentage  of  the  total 
NAHASDA  grant  funds  allocated  to  the 
Indian  tribes  in  the  geographic 
jurisdiction  of  that  office. 

(b)  These  allocated  amounts  shall 
remain  exclusively  available  for  loan 
guarantee  assistance  for  Indian  tribes  or 
TDHEs  in  the  jurisdiction  of  that  office 
until  committed  by  HUD  for  loan 
guarantees  or  until  the  end  of  the  third 
quarter  of  the  fiscal  year.  During  the  last 
quarter  of  the  fiscal  year,  any  residual 
loan  guarantee  commitment  amount  in 
all  Area  ONAP  allocations  shall  be 
made  available  to  guarantee  loans  for 
Indian  tribes  or  TDHEs  regardless  of 
their  location. 

(c)  In  approving  applications  for  loan 
guarantee  assistance,  HUD  shall  seek  to 
maximize  the  availability  of  such 
assistance  to  all  interested  Indian  tribes 
or  TDHEs.  HUD  may  limit  die 
proportional  share  approved  to  any  one 
Indian  tribe  or  TDHE  to  its  proportional 
share  of  the  block  grant  allocation  based 
upon  the  annual  plan  submitted  by  the 
Indian  tribe  or  TDHE  indicating  intent 
to  participate  in  the  loan  guarantee 
allocation  process. 


si"'J0  434    How  will  HUD  monitor  the  use 
i. :  fjnoE  guaranteed  ur>der  this  subpart? 

HUD  will  monitor  the  use  of  funds 
gi  aranteed  under  this  subpart  as  set 
for  h  in  section  403  of  NAHASDA.  and 
t  'fi  lender  is  responsible  for  monitoring 
performance  widi  the  documents. 

Subpart  F — Recipient  Monitoring, 
Oversight  and  Accountability 

§  1000.501    Who  is  involved  in  monitoring 
activities  under  NAHASDA? 

The  recipient,  the  grant  beneficiary 
and  HLT)  are  involved  in  monitoring 
activities  under  NAHASDA. 

§  1 000.502    What  are  the  monitoring 
responsibilities  of  the  recipient,  the  grant 
beneficiary  and  HUD  under  NAHASDA? 

(a)  The  recipient  is  responsible  for 
monitoring  grant  activities  ensuring 
compliance  with  applicable  Federal 
requirements  and  monitoring 
performance  goals  under  the  IHP.  The 
recipient  is  responsible  for  preparing  at 
least  annually:  a  compliance  assessment 
in  accordance  with  section  403(b)  of 
NAHASDA;  a  performance  report 
covering  the  assessment  of  program 
progress  and  goal  attainment  under  the 
IHP;  and  an  audit  in  accordance  with 
the  Single  Audit  Act,  as  applicable.  The 
recipient's  monitoring  should  also 
include  an  evaluation  of  the  recipient's 
performance  in  accordance  with 
performance  objectives  and  measures. 
At  the  request  of  a  recipient,  other 
Indian  tribes  and/or  TDHEs  may 
provide  assistance  to  aid  the  recipient  in 
meeting  its  performance  goals  or 
compliance  requirements  under 
NAHASDA. 

(b)  Where  the  recipient  is  a  TDHE,  the 
grant  beneficiary  (Indian  tribe)  is 
responsible  for  monitoring 
programmatic  and  compliance 
requirements  of  the  IHP  and  NAHASDA 
by  requiring  the  TDHE  to  prepare 
periodic  progress  reports  including  the 
annual  compliance  assessment, 
performance  and  audit  reports. 

(c)  HUD  is  responsible  for 
periodically  reviewing  and  auditing  the 
recipient  as  set  forth  in  §  1000.520,  24 
CFR  8.56,  and  24  CFR  146.31. 

(d)  HUD  monitoring  will  consist  of 
on-site  as  well  as  off-site  review  of 
records,  reports  and  audits.  To  the 
extent  funding  is  available.  HUD  or  its 
designee  will  provide  technical 
assistance  and  training,  or  funds  to  the 
recipient  to  obtain  technical  assistance 
and  training.  In  the  absence  of  funds, 
HUD  shall  make  best  efforts  to  provide 
technical  assistance  and  training. 
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§  1 000.504    What  are  the  recipient 
pertormance  objectives? 

Performance  objectives  are  developed 
by  each  recipient.  Performance 
objectives  are  criteria  by  which  the 
recipient  will  monitor  and  evaluate  its 
performance.  For  example,  if  in  the  IH» 
the  recipient  indicates  it  will  build  new 
houses,  the  performance  objective  may 
be  the  completion  of  the  homes  within 
a  certain  time  period  and  within  a 
certain  budgeted  amount. 

§1000.506    If  the  TDHE  is  the  recipient, 
must  it  submit  its  monitoring  evaluation/ 
results  to  the  Indian  tribe? 

Yes.  The  Indian  tribe  as  the  grant 
beneficiary  must  receive  a  copy  of  the 
monitoring  evaluationyresults  so  that  it 
can  fully  carry  out  its  oversight 
responsibilities  under  NAHASDA. 

§1000.508    If  the  recipient  monitoring 
identifies  programmatic  concerns,  what 
happens? 

If  the  recipient's  monitoring  activities 
identify  areas  of  concerns,  the  recipient 
will  take  one  or  more  of  the  following 
actions: 

(al  Depending  upon  the  nature  of  the 
concern,  the  recipient  may  obtain 
additional  training  or  technical 
assistance  from  HUD,  other  Indian  tribes 
or  TDHEs,  or  other  entities. 

(b)  The  recipient  may  develop  and/or 
revise  policies,  or  ensure  that  existing 
policies  are  better  enforced. 

(c)  The  recipient  may  take  appropriate 
administrative  action  to  remedy  the 
situation. 

(d)  The  recipient  may  refer  the 
concern  to  an  auditor  or  to  HUD  for 
additional  corrective  action. 

§1000.510  What  is  the  Indian  tribe's 
responsibility  if  the  tribal  monitoring 
identifies  compliance  concerns? 

The  Indian  tribe's  responsibility  is  to 
ensure  that  appropriate  corrective  action 
is  taken. 

§  1000.512    Are  performance  reports 
required? 

Yes.  An  annual  report  shall  be 
submitted  by  the  recipient  to  HUD  in  a 
format  acceptable  by  HUD.  Annual 
performance  reports  shall  contain: 

(a)  The  information  required  by 
section  404(b)  of  NAHASDA; 

(b)  Brief  information  on  the  following: 

(1)  A  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  the  period: 

(2)  The  reasons  for  slippage  if 
established  objectives  were  not  met;  and 

(3)  Analysis  and  explanation  of  cost 
overruns  or  high  unit  costs:  and 

(c)  Any  information  regarding  the 
recipient's  performance  in  accordance 
with  HUD's  performance  measures. 


§1000.514    When  must  the  annual 
performance  report  be  submitted? 

The  annual  performance  report  must 
be  submitted  within  45  days  of  the  end 
of  the  program  year.  If  a  justified  request 
is  submitted  by  the  recipient,  the  Area 
ONAP  may  extend  the  due  date  for 
submission  of  the  performance  report. 

§  1000.516    What  reporting  period  is 
covered  by  the  annual  pertormance  report? 

For  the  fust  year  of  NAHASDA.  the 
period  to  be  covered  by  the  aiuiual 
performance  report  will  be  October  1 , 
1997  through  September  30.  1998. 
Subsequent  reporting  periods  will 
coincide  with  the  recipient's  fiscal  year. 

§1000.518    When  must  a  recipient  obtain 
public  comment  on  its  annual  performance 
report? 

The  recipient  must  make  its  report 
publicly  available  to  tribal  members. 
non-Indians  served  under  NAHASDA, 
and  other  citizens  in  the  Indian  area,  in 
sufficient  time  to  permit  comment 
before  submission  of  the  report  to  HUD. 
The  recipient  determines  the  manner 
and  times  for  making  the  report 
available.  The  recipient  shall  include  a 
summary  of  any  comments  received  by 
the  grant  beneficiary  or  recipient  from 
tribal  members,  non-Indians  served 
under  NAHASDA,  and  other  citizens  in 
the  Indian  area. 

§  1 000.520    What  are  the  purposes  of  HUD 
review? 

At  least  annually,  HUD  will  review 
each  recipient's  performance  to 
determine  whether  the  recipient: 

(a)  Has  carried  out  its  eligible 
activities  in  a  timely  manner,  has 
carried  out  its  eligible  activities  and 
certifications  in  accordance  with  the 
requirements  and  the  primary  objective 
of  NAHASDA  and  with  other  applicable 
laws  and  has  a  continuing  capacity  to 
carry  out  those  activities  in  a  timely 
maimer; 

(b)  Whether  the  recipient  has 
complied  with  the  IHP  of  the  grant 
beneficiary;  and 

(c)  Whether  the  performance  reports 
of  the  recipient  are  accurate. 

§  1000.522    How  will  HUD  give  notice  of  on- 
site  reviews? 

Whenever  an  on-site  review  is  to  be 
conducted,  HUD  shall  give  written 
notice  to  the  Indian  tribe  and  TDHE  that 
a  review  will  be  commenced.  Prior 
written  notice  will  not  be  required  in 
emergency  situations.  All  notices  shall 
state  the  general  nature  of  the  review. 

§  1 000.524    What  are  HUD's  performance 
measures  for  the  review? 

HUD  has  the  authority  to  develop 
performance  measures  which  the 


recipient  must  meet  as  a  condition  for 
compliance  under  NAHASDA.  The 
performance  measures  are: 

(a)  Within  2  years  of  grant  award 
under  NAHASDA.  no  less  than  90 
percent  of  the  grant  must  be  obligated. 

(b)  The  recipient  has  complied  with 
the  required  certifications  in  its  IHP  and 
all  policies  and  the  IHP  have  been  made 
available  to  the  public. 

(c)  Fiscal  audits  have  been  conducted 
on  a  timely  basis  and  in  accordance 
with  the  requirements  of  the  Single 
Audit  Act,  as  applicable.  Any 
deficiencies  identified  in  the  audit 
report  have  been  addressed  within  the 
prescribed  time  period. 

(d)  Accurate  annual  performance 
reports  were  submitted  to  HUD  within 
45  days  after  the  completion  of  the 
recipient's  fiscal  year. 

(e)  The  recipient  has  met  the  IHP 
goals  and  objectives  in  the  1-year  plan 
and  demonstrated  progress  on  the  5-year 
plan  goals  and  objectives. 

(f)  The  recipient  has  complied  with 
the  requirements  of  24  CFR  part  1000 
and  all  other  applicable  Federal  statutes 
and  regulations. 

§1000.526    What  information  will  HUD  use 
for  its  review? 

In  reviewing  each  recipient's 
performance,  HUD  may  consider  the 
following: 

(a)  The  approved  IHP  and  any 
amendments  thereto; 

(b)  Reports  prepared  by  the  recipient; 

(c)  Records  maintained  by  the 
recipient: 

(d)  Results  of  HUD's  monitoring  of  the 
recipient's  performance,  including  on- 
site  evaluation  of  the  quality  of  the  work 
performed; 

(e)  Audit  reports; 

(f)  Records  of  drawdowns  of  grant 
funds; 

(g)  Records  of  comments  and 
complaints  by  citizens  and 
organizations  within  the  Indian  area; 

(h)  Litigation;  and 

(i)  Any  other  relevant  information. 

§1000.528  What  adjustments  may  HUD 
matte  in  the  amount  of  NAHASDA  annual 
grants  under  section  405  of  NAHASDA? 

HUD  may  make  appropriate 
adjustments  in  the  amount  of  the  annual 
grants  under  NAHASDA  in  accordance 
with  the  findings  of  HUD  pursuant  to 
reviews  and  audits  under  section  405  of 
NAHASDA.  HUD  may  adjust,  reduce,  or 
withdraw  grant  amounts,  or  take  other 
action  as  appropriate  in  accordance 
with  the  reviews  and  audits,  except  that 
grant  amounts  already  expended  on 
affordable  housing  activities  may  not  be 
recaptured  or  deducted  from  future 
assistance  provided  on  behalf  of  an 
Indian  tribe. 


f  1000.530    What  are  ramedies  availabto  for 
substantial  noncompliance? 

(a)  If  HUD  finds  after  reasonable 
notice  and  opportunity  for  hearing  that 
a  recipient  has  failed  to  comply 
substantially  with  any  provision  of 
NAHASDA,  HUD  shall— 

(1)  Terminate  payments  under 
NAHASDA  to  the  recipient; 

(2)  Reduce  payments  under 
NAHASDA  to  the  recipient  by  an 
amount  equal  to  the  amount  of  such 
payments  that  were  not  expended  in 
accordance  with  NAHASDA; 

(3)  Limit  the  availability  of  payments 
under  NAHASDA  to  programs,  projects, 
or  activities  not  affected  by  the  Mlure 
to  comply;  or 

(4)  In  the  case  of  noncompliance 
described  in  §  1000.534,  provide  a 
replacement  TDHE  for  the  recipient. 

(b)  HUD  may  on  due  notice  suspend 
payments  at  any  time  after  the  issuance 
of  the  opportunity  for  hearing  pending 
such  hearing  and  final  decision,  to  the 
extent  HUD  determines  such  action 
necessary  to  preclude  the  further 
expenditure  of  funds  for  activities 
affected  by  such  failure  to  comply. 

(c)  If  PfUD  determines  that  the  failure 
to  comply  substantially  with  the 
provisions  of  NAHASDA  is  not  a  pattern 
or  practice  of  activities  constituting 
willful  noncompliance  and  is  a  result  of 
the  limited  capability  or  capacity  of  the 
recipient,  HUD  may  provide  technical 
assistance  for  the  recipient  (directly  or 
indirectly)  that  is  designed  to  increase 
the  capability  or  capacity  of  the 
recipient  to  administer  assistance  under 
NAHASDA  in  compliance  with  the 
requirements  under  NAHASDA. 

(d)  In  lieu  of,  or  in  addition  to,  any 
action  described  in  this  section,  if  HUD 
has  reason  to  believe  that  the  recipient 
has  failed  to  comply  substantially  with 
any  provision  of  NAHASDA,  HUD  may 
refer  the  matter  to  the  Attorney  General 
of  the  United  States  with  a 
recommendation  that  appropriate  civil 
action  be  instituted. 

S  1000.532    Wtiat  hearing  procadures  wiH 
bauaad? 

(a)  The  hearing  procedures  in  24  CFR 
part  26  shall  be  used. 

(b)  For  hearings  under  section  504  of 
the  Rehabilitation  Act  of  1973  or  the 
Age  Discrimination  Act  of  1975,  the 
procedures  at  24  CFR  part  180  shall  be 
used. 

f  1000.534    Whan  may  HUD  require 
rapiacemant  of  a  TDHE? 

(a)  In  accordance  with  section  402  of 
NAHASDA,  as  a  condition  of  HUD 
making  a  grant  on  behalf  of  an  inxlian 
tribe,  the  Indian  tribe  shall  agree  that, 
notvrithstandi  ng  any  other  provisions  of 


law,  HUD  may,  only  in  the 
circumstances  discussed  in  paragraph 
(b)  of  this  section,  require  that  a 
replacement  TDHE  serve  as  the 
recipient  for  the  Indian  tribe. 

(b)  HUD  may  require  a  replacement 
TDHE  for  an  Indian  tribe  only  upon  a 
determinaUon  by  HUD  on  the  record 
after  opportunity  for  hearing  that  the 
recipient  has  engaged  in  a  pattern  or 
practice  of  activities  that  constitute 
substantial  or  willful  noncompliance 
with  the  requirements  of  NAHASDA. 

$1000.536    When  does  failure  to  compty 
subatantially  ceaae? 

HUD  shall  confirm  the  existence  of 
certain  conditions  regarding  the 
recipient's  compliance.  Such  conditions 
shall  have  been  described  in  HUD's 
finding  of  substantial  noncompliance.  A 
recipient  may  request  HUD  to  review  its 
situation  to  determine  if  it  is  now  in 
compliance. 

§1000.538    What  audits  are  required? 

The  recipient  must  comply  with  the 
requirements  of  the  Single  Audit  Act 
which  requires  annual  audits  of 
recipients  that  expend  Federal  funds 
equal  to  or  in  excess  of  $300,000.  The 
audit  shall  be  made  by  an  independent 
auditor  in  accordance  with  generally 
accepted  government  auditing  standards 
covering  financial  and  compliance 
audits. 

Sl00a540    Who  is  the  cognizant  audit 
agertcy? 

For  the  purposes  of  the  audit 
described  in  §  1000.538,  the  Department 
of  the  Interior  is  the  cognizant  agency. 

§1000.542    Are  audtt  coats  an  eligibte 
program  expense? 

Yes,  audit  costs  are  an  eligible 
administrative  expense.  For  a  recipient 
not  covered  by  the  Single  Audit  Act,  but 
yet  chooses  to  have  an  audit,  the  cost  of 
such  an  audit  would  be  an  eligible 
program  expense.  If  the  Indian  tribe  is 
the  recipient  then  program  funds  can  be 
used  to  pay  a  prorated  share  of  the  tribal 
audit  cost  that  is  attributable  to 
NAHASDA  funded  activities. 

§1000.544    Must  a  copy  of  the  recipients 
audtt  pursuant  to  ttie  Singte  Audit  Act  be 
submitted  to  HUD? 

Yes.  A  copy  of  the  latest  recipient 
audit  imder  the  Single  Audit  Act  must 
be  submitted  with  the  annual 
performance  report. 

§1000.546    if  the  TDHE  is  the  recipient, 
does  it  have  to  submit  a  copy  of  its  audtt 
to  the  indien  tribe? 

Yes.  The  Indian  tribe  as  the  grant 
beneficiary  must  receive  a  copy  of  the 
audit  report  so  that  it  can  fully  carry  out 


its  oversight  responsibilities  with 
NAHASDA. 

§1000.548    How  long  must  ttte  recipient 
meintain  program  records? 

(a)  This  section  applies  to  all  financial 
and  programmatic  records,  supporting 
documents,  and  statistical  records  of  the 
grantee  which  are  required  to  be 
maintained  by  the  statute,  regulation,  or 
grant  agreement. 

(b)  Except  as  otherwise  provided  in 
this  section,  records  must  be  retained 
for  three  years  from  the  date  the 
recipient  submits  to  HUD  the  ajonual 
performance  report  that  covers  the  last 
expenditiu*  of  grant  funds  under  a 
particular  grant. 

(c)  If  any  litigation,  claim,  negotiation, 
audit  or  other  action  involving  the 
records  has  been  started  before  the 
expiration  of  the  3-year  period,  the 
records  must  be  retained  until 
completion  of  the  action  and  resolution 
of  all  issues  which  arise  from  it,  or  until 
the  end  of  the  regular  3-year  period, 
whichever  is  later. 


§1000.550    Which  agencies  heve  right  of 
access  to  the  rsciplenrs  records  reiating  to 
activities  carried  out  under  NAHASDA? 

(a)  HUD  and  the  Comptroller  General 
of  the  United  States,  and  any  of  their 
authorized  representatives,  shall  have 
the  right  of  access  to  any  pertinent 
books,  documents,  pap>ers.  or  other 
records  of  recipients  and  sub-recipients 
which  are  pertinent  to  the  NAHASDA 
assistance,  in  order  to  make  audits, 
examination,  excerpts,  and  transcripts. 

(b)  The  right  of  access  in  this  section 
lasts  as  long  as  the  records  are 
maintained. 

§1000.552    Doee  the  Freedom  of 
information  Act  (FOIA)  apply  to  recipient 
records? 

FOIA  does  not  apply  to  recipient 
records. 

§1000.554    Does  the  Federel  Privecy  Act 
apply  to  recipient  records? 

The  Federal  Privacy  Act  does  not 
apply  to  recipient  records. 

PART  955— {REDESIGHATED] 

4.  Part  955  is  redesignated  as  part 
1005  and  amended  as  set  forth  below. 

PART  1005— LOAN  GUARANTEES 
FOR  INDIAN  HOUSING 

5.  The  authority  citation  for  newly 
designated  24  CFR  part  1005  continues 
to  read  as  follows: 

Authority:  25  U.S.C.  4101  et  seq.;  42  U.S.C 
in5z-13a  and  3535(d). 

6.  Newly  designated  Section  1005.101 
is  revised  to  read  as  follows: 


35748  Federal  Register  /  Vol.  62,  No.  127  /  Wednesday.  July  2,  1997  /  Proposed  Rules 


§1005.101    What  is  the  applicability  and 
scope  of  these  regulations? 

Under  the  provisions  of  section  184  of 
the  Housing  and  Community 
Development  Act  of  1992,  as  amended 
by  the  Native  American  Housing 
Assistance  and  Self-Determination  of 
1996  (12  U.S.C.  1515z-13a),  the 
Department  of  Housing  and  Urban 
Development  (the  Department)  has  the 
authority  to  guarantee  loans  for  the 
construction,  acquisition,  or 
rehabilitation  of  1-  to  4-fjmiily  homes  to 
be  owned  by  Native  Americans  on 
restricted  Indian  lands.  This  part 
provides  requirements  that  are  in 
addition  to  those  in  section  184. 

7.  Newly  designated  Section  1005.103 
is  amended  by  revising  the  section 
heading  and  by  adding  the  definitions  of 
the  terms  "Holdei^'  and  "Mortgagee"  in 
alphabetical  order,  to  read  as  follows: 

§1005.103    What  definitions  are  applicabte 
to  this  program? 

***** 

Holder  means  the  holder  of  the 
guarantee  certificate  and  is  also  referred 
to  as  the  lender  holder,  the  holder  of  the 
certificate,  the  holder  of  the  guarantee, 
and  the  mortgagee. 
***** 

Mortgagee  means  the  same  as 
"Holderr 

***** 

8.-9.  Newly  designated  Section 
1005.105  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Revising  paragraphs  (b)  ana  (d)(3); 
and 

c.  Adding  a  new  paragraph  (f),  to  read 
as  follows: 

§  1005.105    What  are  eligible  loans? 

«         *         *         «         • 

(b)  Eligible  borrowers.  A  loan 
guarantee  under  Section  184  may  be 
made  to  a  borrower  for  which  an  Indian 
Housing  Plan  has  been  submitted  and 
approved  under  24  CFR  part  1000,  and 
that  is: 

(1)  An  Indian  who  will  occupy  it  as 
a  principal  residence  and  who  is 
otherwise  qualified  under  Section  184; 

(2)  An  Indian  Housing  Authority  or 
Tribally  Designated  Housing  Entity;  or 

(3)  An  Indian  tribe. 

*         *         •        •        • 

.     (d)*  *  • 

(3)  The  principal  amount  of  the 
mortgage  is  held  by  the  mortgagee  in  an 
interest  bearing  account,  trust,  or  escrow 
for  the  benefit  of  the  mortgagor,  pending 
advancement  to  the  mortgagor's 
creditors  as  provided  in  the  loan 
agreement:  and 
***** 

(f)  Lack  of  access  to  private  financial 
markets.  In  order  to  be  eligible  for  a  loan 
guarantee,  the  borrower  must  provide 


written  certification  that  it  lacks  access 
to  private  financial  markets.  Written 
documentation  must  be  maintained  to 
support  the  certification. 

lO.-ll.  Newly  designated  Section 
1005.107  is  amended  by: 

a.  Revising  the  section  heading; 

b.  Revising  paragraph  (a)  introductory 
text; 

c.  Revising  paragraph  (a)(2); 

d.  Revising  paragraph  (b)  introductory 
text: 

e.  Redesignating  paragraphs  (b)(3)  and 
(b)(4)  as  paragraphs  (b)(4)  and  Cb)(5), 
respectively;  and 

t  Adding  a  new  paragraph  (b)(3),  to 
read  as  follows: 

§  1005.107    What  is  eligible  collateral? 

(a)  In  general.  A  loan  guaranteed 
under  Section  184  may  be  secured  by 
any  collateral  authorized  under  and  not 
prohibited  by  Federal,  state,  or  tribal 
law  and  determined  by  the  lender  and 
approved  by  the  Department  to  be 
sufficient  to  cover  the  amount  of  the 
loan,  and  may  include,  but  is  not 
limited  to,  the  following: 
***** 

(2)  A  first  and/or  second  mortgage  on 
property  other  than  trust  land; 

***** 

(b)  Trust  land  as  collateral.  If  trust 
land  or  restricted  Indian  land  is  used  as 
collateral  or  security  for  the  loan,  the 
following  additional  provisions  apply: 

***** 

(3)  Liquidation.  The  mortgagee  cr 
HUD  shall  only  pursue  liquidation  after 
offering  to  transfer  the  account  to  an 
eligible  tribal  member,  the  tribe,  or  the 
Indian  housing  authority  servicing  the 
Indian  tribe.  The  mortgagee  or  HUD 
shall  not  sell,  transfer,  or  otherwise 
dispose  of  or  alienate  the  property 
except  to  one  of  these  three  entities. 


§1005.109    [Amended]. 

12.-13.  Newly  designated  Section 
1005.109  is  amended  by  revising  the 
section  heading  to  read 

"§1005.109    What  is  a  guarantee  fee?" 

§1005.111    [Amended]. 

14.-15.  Newly  designated  Section 

1005.111  is  amended  by  revising  the 
section  heading  to  read 

"§1005.111    Vinvat  safety  and  quality 
standards  apply?" 

16.  Newly  designated  Section 

1005.112  is  added  to  read  as  follows: 

§  1 005. 112    How  do  eligible  lenders  and 
eligible  borrowers  demonstrate  compliance 
with  applicable  uibal  laws? 

The  lender/borrower  will  certify  that 
they  acknowledge  and  agree  to  comply 
with  all  applicable  tribal  laws.  An 


Indian  tribe  with  jurisdiction  over  the 
dwelling  unit  does  not  have  to  be 
notified  of  individual  Section  184  loans 
unless  required  by  applicable  tribal  law. 
17.  Section  1005.113  is  added  to  read 
as  follows: 

§  1 005. 113    How  does  HUD  enforce  lender 
compliance  with  applicable  tribal  laws? 

As  provided  in  Section  184,  failure  of 
the  lender  to  comply  with  applicable 
tribal  law  is  considered  to  be  a  practice 
detrimental  to  the  interest  of  the 
borrower. 

Dated:  June  9,  1997. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
Kevin  Emanuel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

Note:  The  following  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Appendix  A  to  Part  1000— IHBG  Formula 
Mechanics 

This  appendix  shows  the  different 
components  of  the  IHBG  formula.  The 
following  text  explains  how  each  component 
of  the  IHBG  formula  works. 

The  proposed  IHBG  formula  is  calculated 
by  initially  determining  the  amount  a  tribe 
receives  for  Formula  Current  Assisted  Stock 
(FCAS)  and  Section  8.  FCAS  funding  is 
comprised  of  two  components,  operating 
subsidy  and  modernization.  The  operating 
subsidy  component  is  calculated  based  on 
the  national  per  unit  subsidy  provided  in  FY 
1996  (adjusted  to  a  100  percent  funding 
level)  for  each  of  the  following  types  of 
programs — Low  Rent,  Homeownership 
(Mutual  Help  and  Turnkey  QI),  and  Section 
8  ' .  A  tribe's  total  units  in  each  of  the  above 
categories  is  multiplied  times  the  relevant 
national  per  unit  subsidy  amount.  That 
amount  is  summed  and  multiplied  times  a 
local  area  cost  adjustment  factor  for 
management. 

The  local  area  cost  adjustment  factor  for 
management  is  called  AELFMR.  AELFMR  is 
the  greater  of  a  tribe's  Allowable  Expense 
Level  (AEL)  or  Fair  Market  Rent  (FMR)  factor, 
where  the  AEL  and  FMR  factors  are 
determined  by  dividing  each  tribe's  AEL  and 
FMR  by  their  respective  national  weighted 
average  (weighted  on  the  unadjusted 
allocation  under  FCAS  operating  subsidy). 
The  adjustment  made  to  the  FCAS 
component  of  the  IHBG  formula  is  then  the 
new  AELFMR  factor  divided  by  the  national 
weighted  average  of  the  AELFMR. 

The  modernization  component  of  FCAS  is 
based  on  the  national  per  unit  modernization 
funding  provided  in  FY  1996  to  Indian 
Housing  Authorities  (IHAs).  The  per  unit 
amount  is  determined  by  dividing  the 


'  Note  that  the  attachment  shows  this  amount  to 
be  S2,440  for  Low  Rent.  $528  for  Mutual  Help,  and 
S3.625  for  Section  8.  These  numbers  may  change 
slightly  as  the  department  gets  better  information. 
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modernization  funds  by  the  total  Low  Rent, 
Mutual  Help,  and  Turnkey  III  imits  operated 
by  IHAs  in  1996.  A  Uibe's  total  Low  Rent, 
Mutual  Help,  and  Turnkey  III  units  are 
multiplied  times  the  per  unit  modernization 
amount.  That  amount  is  then  multiplied 
times  a  local  area  cost  adjustment  factor  for 
construction. 

The  construction  adjustment  factor 
planned  to  be  used  is  Total  Development 
Cost  (TDC)  for  the  area  divided  by  the 
weighted  national  average  for  TDC  (weighted 
on  the  unadjusted  allocation  for 
modernization). 

After  determining  the  total  amount 
allocated  under  FCAS  for  each  tribe,  it  is 
summed  for  every  tribe.  The  national  total 
amount  for  FCAS  is  subtracted  from  the 
Fiscal  Year  appropriation  to  determine  the 
total  amount  to  be  allocated  imder  the  Need 
component  of  the  IHBG  formula.  The  Need 
component  is  then  calculated  by  multiplying 
a  tribe's  share  of  housing  need  by  a  local  area 
cost  adjustment  factor  for  construction  (Total 
E)evelopment  Cost). 

The  Need  comfKinent  of  the  IHBG  formula 
is  calculated  using  seven  factors  weighted  as 
shown  on  the  attachment.  The  way  this 
works  is  as  follows:  25  percent  of  the  fimds 
allocated  imder  Need  will  be  allocated  by  a 
tribe's  share  of  the  total  Native  American 
households  overcrowded  and  or  without 
kitchen  or  plumbing  living  in  their  formula 
area,  while  22  percent  of  the  allocated  funds 
will  be  allocated  by  a  tribe's  share  of  the  total 
Native  American  households  paying  more 
than  50  percent  of  their  income  for  housing 
living  in  the  Indian  tribe's  formula  area,  and 
so  on.  The  attachment  shows  the  current 
national  totals  for  each  of  the  need  variables. 
The  national  total  will  change  as  tribes 


update  information  about  their  formula  area 
and  data  for  individual  areas  are  challenged. 

After  determining  each  Indian  tribe's 
allocation  under  the  IHBG  formula,  their 
grants  are  compared  to  how  much  they 
received  in  FY  1996  for  operating  subsidy 
and  modernization.  If  a  tribe  received  more 
in  FY  1996  for  of>erating  subsidy  and 
modernization  than  they  do  under  the  IHBG 
formula,  their  grant  is  adjusted  up  to  the  FY 
1996  level.  Indian  tribes  receiving  more  , 

under  the  IHBG  formula  than  in  FY  1996 
"pay"  for  the  upward  adjustment  for  the 
other  tribes  by  having  their  grants  adjusted 
down.  The  formula  for  that  adjustment  is 
shown  below.  Because  many  more  Indian 
tribes  have  grant  amounts  above  the  FY  1996 
level  than  those  with  grants  below  the  FY 
1996  level,  each  tribe  contributes  very  Uttle 
relative  to  their  total  grant  to  fund  the 
adjustment. 

Tribal  Grant  =  Formula  Current  Assisted 

Stock  (FCAS)  -t-  NEED 
FCAS  =  FCAS  Subsidy  +  FCAS 

Modernization 
FCAS  Subsidy  =  [  {  $2440  •  (Low-rent 

units)  }  +  {  $528  *  (Homeowner  Units) 

}  +  {  $3625  *  (S8  expired  "units")  }  ]  * 

FMRAEL/1.15 
CAS  Modernization  =  (  $1974  *  (Total 

Low-rent  and  homeowner  units)  ]  *  TDC/ 

$111649 
NEED  =  (Appropriation — National  Total 

FCAS)  *  Need  Share  *  TDC/$  113462 
Need  Share  = 
{  .25  *  (ALAN  Households  overcrowded 

and  or  without  kitchen  or  plumbing  )  / 

8683 1}-»^ 
{  .22  *  (AIAN  Households  paying  more 

than  30%  of  their  income  for  housing ) 

/  39842H 


{  .15  *  (Housing  Shortage  2)  /  147268}+ 
{  .13  *  (ALAN  Households  less  than  30% 

of  Median  Income  )  /  87322}-»- 
{  .07  *  (AIAN  Households  with  incomes 

between  30%  and  50%  of  Median 

Income  )  /  58692}+ 
{  .07  *  (AIAN  Households  with  incomes 

between  50%  and  80%  of  Median 

Income  )  /  68425}+ 
{  .11  *  (AJAN  Persons  )  /1059041>. 

ADJUSTED  AS  FOLLOWS: 

30  tribes  receive  less  than  their  FY  1996 
funding  for  op>erating  subsidy  and 
modernization. 

The  total  amount  they  are  less  than  the  FY 
1996  amount  is  $5,941,550,  337  tribes  receive 
funding  greater  than  their  FY  1996  funding 
for  operating  subsidy  and  modernization. 

The  total  amount  they  are  above  the  FY 
1996  amoimt  is  $234,663,723 

The  tribes  receiving  less  than  the  FV'  1996 
amount  are  adjusted  to  the  FY  1 996  amount. 
The  tribes  that  received  more  than  the  FY 
1996  amount  (not  including  new  tribes],  have 
their  fimding  amount  decreased  in 
proportion  to  their  share  of  the  total  funding 
among  tribes  wUh  more  than  the  FY  1996 
amount.  The  adjustment  formula  looks  as 
follows: 

Grant  for  tribes  with  amount  greater  than  FY' 
1996  amount  = 
(Grant  prior  to  adjustment) — i  $5.941350  * 
{ (amount  above  FY  1996)  / 
$234,663,723  }  ) 

BIUJNQ  CODE  4210-»-P 


'  AlAtS  Households  less  than  80  percent  of 
median  income— CAS  units — 88 — NAHASDA 
units. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
(REG-1 07644-97] 
RIN  1545-^V26 

Permitted  Elimination  of  Preretirement 
Optional  Forms  of  Benefit 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMMARY:  This  document  contains 
proposed  regulations  that  would  permit 
an  amendment  to  a  qualified  plan  that 
eliminates  certain  preretirement 
optional  forms  of  benefit.  These 
regulations  affect  employers  that 
maintain  qualified  plans,  plan 
administrators  of  qualified  plans  and 
participants  in  qualified  plans.  This 
document  provides  notice  of  a  public 
hearing  on  these  proposed  regulations. 
DATES:  Written  comments  and  outlines 
of  the  topics  to  be  discussed  at  the 
public  hearing  must  be  received  by 
September  30,  1997.  A  public  hearing  is 
scheduled  for  October  28,  1997. 
ADDRESSES:  Send  submissions  to 
CC:[X)M:CORP:R  (REG-107644-97). 
room  5228,  Internal  Revenue  Service, 
POB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to 
CC:E)OM:CORP:R  (REG-107644-97), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/prod/ 

tax regs/comments.html.  A  public 

hearing  is  scheduled  to  be  held  in  the 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Foley,  (202)  622-6050  (not  a 
toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
L'.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 


to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer,  T:FP, 
Washington,  DC  20224.  Comments  on 
the  collection  of  information  should  be 
received  by  September  2,  1997. 
Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Internal  Revenue  Service,  including 
whether  the  information  will  have 
practical  utility; 

The  accuracy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  t>e  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  service  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.411(d)— 4. 
This  information  is  required  for  a 
taxpayer  who  wants  to  amend  a 
qualified  plan  to  eliminate  certain 
preretirement  optional  forms  of  benefit. 
This  information  will  be  used  to 
determiHe  whether  taxpayers  have 
amended  a  qualified  plan.  The 
collection  of  information  is  voluntary  to 
obtain  a  benefit.  The  likely 
recordkeepers  are  businesses  or  other 
for-profit  organizations  and  non-profit 
institutions. 

Estimated  total  recordkeeping  burden: 
48,800  hours. 

Estimated  average  burden  per 
recordkeeper:  For  Master  and  Prototype 
Plan  Employers:  10  minutes.  For  Master 
and  Prototype  Plan  Sponsors:  30 
minutes.  For  Employers  with 
Individually  Designed  Plans:  30 
minutes. 

Estimated  number  of  recordkeepers: 
135,000. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 


of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

This  notice  contains  proposed 
amendments  to  the  income  tax 
regulations  (26  CFR  Part  1)  under 
section  411(d)  of  the  Internal  Revenue 
Code  of  1986. 

Section  411(d)(6)  generally  provides 
that  a  plan  will  not  be  treated  as 
satisfying  the  requirements  of  section 
411  if  the  accrued  benefit  of  a 
participant  is  decreased  by  a  plan 
amendment.  Under  section  411(d)(6)(B), 
a  plan  amendment  that  eliminates  an 
optional  form  of  benefit  will  be  treated 
as  reducing  accrued  benefits  to  the 
extent  that  the  amendment  applies  to 
benefits  accrued  as  of  the  later  of  the 
adoption  date  or  the  effective  date  of  the 
amendment.  However,  section 
411(d)(6)(B)  also  permits  the  Secretary 
to  provide  in  regulations  that  this  rule 
will  not  apply  to  an  amendment  that 
eliminates  an  optional  form  of  benefit. 

Section  401(a)(9)  provides  that,  in 
order  for  a  plan  to  be  qualified  under 
section  401(a),  distributions  from  the 
plan  must  commence  no  later  than  the 
"required  beginning  date."  Prior  to 
1997,  section  401(a)(9)(C)  generally 
provided  that  the  required  beginning 
date  is  April  1  following  the  calendar 
year  in  which  the  employee  attains  age 
7OV2.  Consequently,  in  order  to  satisfy 
section  401(a)(9),  qualified  plans,  other 
than  certain  church  and  governmental 
plans,  have  provided  for  distributions  to 
commence  no  later  than  April  1 
following  the  calendar  year  that  an 
employee  attains  age  70  V2.  These 
distributions  commerce  without  regard 
to  whether  the  employee  has  retired 
from  employment  with  the  employer 
maintaining  the  plan. 

Section  1404  of  the  Small  Business 
Job  Protection  Act  of  1996,  Public  Law 
104-188  (SBJPA),  amended  the 
definition  of  required  beginning  date 
that  applies  to  an  employee  who  is  not 
a  5-percent  owner.  Section 
401(a)(9)(C)(i),  as  amended,  provides 
that,  in  the  case  of  such  an  employee, 
the  required  beginning  date  is  April  1  of 
the  calendar  year  following  the  later  of 
the  calendar  year  in  which  the 
employee  attains  age  70  V2  or  the 
calendar  year  in  which  the  employee 
retires.  Accordingly,  except  for  5- 
percent  owners,  a  plan  is  no  longer 
required  to  provide  for  distributions  that 
commence  prior  to  retirement  in  order 
to  satisfy  section  401(a)(9). 

The  right  to  commence  benefit 
distributions  in  any  form  at  a  particular 
time  is  an  optional  form  of  benefit 
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within  the  meaning  of  section 
411(d)(6)(B)  and  §  1.411(d)-^  Q&A-l(b). 
In  enacting  section  1404  of  the  SBJPA, 
Congress  did  not  alter  the  application  of 
section  411(d)(6).  Thus,  except  to  the 
extent  authorized  by  regulations,  a  plan 
amendment  that  eliminates  the  right  to 
commence  preretirement  benefit 
distributions  in  a  plan  after  age  7OV2  (or 
restricts  the  right  by  adding  an 
additional  condition)  violates  section 
411(d)(6)  if  the  amendment  applies  to 
benefits  accrued  as  of  the  later  of  the 
adoption  or  effective  date  of  the 
amendment. 

Notice  96-67  (1996-53  I.R.B.  12) 
provided  questions  and  answers 
addressing  certain  issues  relating  to  the 
amendment  of  section  401(a)(9)(C)  by 
the  SBPA  and  requested  comments 
concerning  the  extent  to  which  relief 
from  section  411(d)(6)  would  be 
appropriate  for  plan  amendments  that 
eliminate  preretirement  distributions 
after  age  70 V2  (e.g.,  by  limiting  secdon 
411(d)(6)  protection  to  employees  above 
a  certain  age). 

Overview 

1 .  Permitted  Elimination  of 
Preretirement  Distributions  After  Age 
70'/i 

The  legislative  history  to  section  1404 
of  the  SBJPA  indicates  that  the  reason 
for  amending  the  definition  of  required 
beginning  date  was  that  it  is 
inappropriate  to  require  all  participants 
to  commence  distributions  by  age  7OV2 
without  regard  to  whether  the 
participant  is  still  employed  by  the 
employer.  Because  section  1404  did  not 
alter  the  application  of  section  41 1(d)(6) 
to  plan  provisions  allowing  or  requiring 
preretirement  distributions  after  age 
7OV2,  an  employer's  choices  for 
amending  its  plan  to  implement  the 
SBJPA  change  to  the  definition  of 
required  begiiming  date  are  limited 
unless  the  IRS  and  Treasury  grant  relief 
from  section  411(d)(6). 

As  one  choice,  in  accordance  with  the 
guidance  in  Announcement  97-24 
(1997-11  I.RB.  24)  March  13,  1997,  the 
employer  may  give  employees  the 
option  of  commencing  distributions  at 
age  70  Vz  or  deferring  conunencement 
until  after  retirement.  As  a  second 
alternative,  the  employer  may  amend 
the  plan  to  eliminate  the  right  to 
preretirement  distributions  solely  with 
respect  to  fut\uB  accruals.  However, 
under  this  second  approach,  each 
current  participant  would  retain  the 
right  to  receive  preretirement 
distributions  aftier  age  7OV2  with  respect 
to  a  portion  of  his  or  her  accrued 
benefit 


The  IRS  and  Treasury  recognize  the 
potential  complexity  of  administering 
plans  (particularly  defined  benefit 
plans)  that  adopt  either  of  these  choices. 
In  addition,  an  employer  may  not  have 
voluntarily  chosen  to  offer 
preretirement  distributions  to 
employees  who  have  attained  age  7OV2 
but  instead  may  have  included  these 
provisions  in  its  plan  solely  to  comply 
with  section  401(a)(9)  prior  to  its 
amendment  by  the  SBjiPA.  Therefore, 
after  consideration  of  the  comments 
received  in  response  to  Notice  96-67 
and  subject  to  the  conditions  described 
below,  the  proposed  regulations  would 
provide  relief  from  section  411(d)(6)  for 
certain  plan  amendments  that  eliminate 
preretirement  distributions  commencing 
at  age  70  V2. 

2.  Conditions  on  the  Relief  From  Section 
411(d)(6) 

a.  Protection  for  Employees  Who  Are 
Near  Age  7OV2 

Under  the  proposed  regulation,  an 
amendment  to  eliminate  a  preretirement 
age  70  V2  distribution  option  may  apply 
only  to  benefits  with  respect  to 
employees  who  attain  age  7OV2  in  or 
after  a  calendar  year,  specified  in  the 
amendment,  that  begins  after  the  later  of 
December  31,  1998,  or  the  adoption  date 
of  the  amendment.  The  relief  from 
section  411(d)(6)  is  limited  to 
distributions  to  employees  who  attain 
age  7OV2  after  calendar  year  1998 
because  employees  who  were  near  age 
70  V2  at  the  time  of  enactment  of  the 
SBJPA  may  have  had  an  expectation  of 
receiving  preretirement  distributions  in 
the  near  future  and  may  have  made 
plans  that  took  into  account  these 
expected  distributions. 

b.  Optional  Forms  of  Benefit  for 
Participants  Retiring  After  Age  7OV2 

A  plan  using  this  relief  generally  may 
not  preclude  an  employee  who  retires 
after  the  calendar  year  in  which  the 
employee  attains  age  7OV2  bora 
receiving  an  optional  form  of  benefit 
that  would  have  been  available  if  the 
employee  had  retired  in  the  calendar 
year  in  which  the  employee  attained  age 
7OV2. 

c.  Timing  of  Plan  Amendment 

An  amendment  to  eliminate  a 
preretirement  age  7OV2  distribution 
option  may  be  adopted  no  later  than  the 
last  day  of  any  remedial  amendment 
period  that  applies  to  the  plan  for 
changes  under  the  SBJPA.  However,  in 
no  event  will  the  deadline  for  adopting 
such  a  plan  amendment  be  before 
December  31,  1998.  The  relief  provided 
is  available  only  to  employers  that  adopt 


the  amendment  within  this  specified 
time  period  because  the  relief  is  being 
provided  to  simplify  the 
implementation  of  section  401(a)(9).  as 
amended  by  the  SBJPA.  for  employers 
that  do  not  voluntarily  provide 
preretirement  distributions  for  an 
extended  period  after  the  enactment  of 
die  SBJPA. 

3.  Circumstances  Under  Which  No 
Relief  is  Required 

Many  employers  do  not  need  relief 
under  section  41 1(d)(6)  inorder  to 
implement  the  SBJPA  change  in  the 
definition  of  required  beginning  date  in 
their  plans.  The  regulation  includes  an 
example  of  such  a  plan,  a  profit-sharing 
plan  that  permits  an  employee  to  elect 
distribution  after  age  59V2  at  any  time 
and  in  any  amount.  The  example 
illustrates  that  this  plan  may  be 
amended  to  implement  the  SBJPA 
change  in  the  definition  of  required 
begiiuiing  date  without  violating  section 
411(d)(6).  In  this  example,  the  section 
411(d)(6)  relief  proposed  in  this 
regulation  is  not  required  because  the 
optional  forms  of  benefit  in  the  plan  that 
reflect  the  pre-SBJPA  mandatory 
distribution  requirements  of  section 
401(a)(9)  are  encompassed  by  the 
optional  forms  of  benefit  provided 
under  the  general  elective  distribution 
provisions.  The  right  to  commence 
distributions  at  age  70  V2  continues  to  be 
available  under  the  plan  even  after  the 
plan  is  amended  to  implement  the 
SBJPA  change  in  the  required  beginning 
date. 

EffectiTe  Date 

The  guidance  in  these  proposed 
regulations  will  only  be  effective  after 
the  date  that  final  regulations  are 
adopted  and  will  only  apply  to 
amendments  adopted  and  effective  after 
that  date.  In  order  to  provide  employers 
with  ample  time  to  craft  the  appropriate 
plan  amendment  to  implement  the  relief 
from  section  411(d)(6)  that  would  be 
provided  when  these  regulations  are 
finalized,  the  IRS  and  the  Treasury 
intend  to  finalize  these  regulations  on 
an  expedited  schedule  after 
consideration  of  the  conunents  received. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations.  Further,  it  is  hereby 
certified,  pursuant  to  sections  603(a) 
and  605(b)  of  the  Regulatory  Flexibility 
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Act.  that  the  collection  of  information  in 
these  regulations  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  burden  imposed  by  the  collection  of 
information  is  the  burden  of  amending 
a  plan  to  modify  the  provisions 
reflecting  section  401(a)(9).  The  cost  of 
the  amendment  varies  depending  upon 
whether  the  small  entity  involved 
maintains  an  individually  designed  plan 
or  uses  a  master  or  prototype  plan.  For 
an  individually  designed  plan,  the  small 
entity  maintaining  the  plan  will  be 
responsible  for  arranging  to  have  the 
amendment  made.  Most  small  entities 
with  individually  designed  plans  will 
have  the  amendment  done  by  a  skilled 
outside  service  provider,  such  as  a 
consulting  firm  or  law  firm.  The  time 
required  to  make  such  an  amendment  is 
estimated  at  30  minutes,  which  is  not  a 
significant  economic  impact,  even  for  a 
very  small  entity.  Moreover,  most  very 
small  entities  that  maintain  a  qualified 
plan  use  a  master  or  prototype  plan.  For 
master  and  prototype  plans,  the  plan 
sponsor  drafts  a  single  amendment  for 
all  of  the  employers  participating  in  the 
plan.  The  average  time  required  for  the 
amendment  per  employer  participating 
in  a  master  or  prototype  plan  is 
estimated  to  be  10  minutes,  which 
certainly  is  not  a  substantial  economic 
impact.  Therefore,  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  is 
not  required.  Pursuant  to  section  7805(f) 
of  the  Internal  Revenue  Code,  this 
notice  of  proposed  rulemaking  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS.  All 
comments  will  be  available  for  public 
inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  October  28,  1997,  at  10  a.m.  in  the 
Auditorium,  Internal  Revenue  Building, 
1111  Constitution  Avenue,  NW., 
Washington.  DC.  Because  of  access 
restrictions,  visitors  will  not  be 
admitted  beyond  the  building  lobby 
more  than  1 5  minutes  before  the  hearing 
starts. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  that  wish  to  present  oral 
arguments  at  the  hearing  must  submit 
written  comments  and  an  outline  of  the 


topics  to  be  discussed  and  the  time 
devoted  to  each  topic  by  September  30, 
1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
conunents. 

An  agenda  showing  the  scheduling  of 
speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Drafting  Information:  The  principal 
author  of  these  regulations  is  Cheryl 
Press,  Office  of  the  Associate  Chief 
Counsel  (Employee  Benefits  and  Exempt 
Organizations),  IRS.  However,  other 
persoimel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

Ust  of  Subiects  in  26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  revising  the 
entry  for  §  1.411(d)-4  to  read  as  follows: 

Authority:  26  U.S.C.  7805.  *   *   * 

§  1.411(d)-4  also  issued  under  26 
U.S.C.  411(d)(6).  •  *  * 

Par.  2.  Section  1.411(d)-4  is  amended 
by  adding  Q&A-IO  to  read  as  follows: 

§1.411  (d)-4    Section  41 1  (d)(6)  protected 
tMoefits. 

•         «         •         *         * 

Q-10.  If  a  plan  provides  for  an  age 
7OV2  distribution  option  that 
commences  prior  to  retirement  from 
employment  with  the  employer 
maintaining  the  plan,  to  what  extent 
may  the  plan  be  amended  to  eliminate 
this  distribution  provision? 

A-10.  (a)  In  general.  The  right  to 
commence  benefit  distributions  in  a 
particular  form  and  at  a  particular  time 
prior  to  retirement  from  employment 
with  the  employer  maintaining  the  plan 
is  a  separate  optional  form  of  benefit 
within  the  meaning  of  section 
411(d)(6)(B)  and  Q&A-l  of  this  section, 
even  if  the  plan  provision  creating  this 
right  was  included  in  the  plan  solely  to 
comply  with  section  401(a)(9),  as  in 
effect  for  years  before  January  1,  1997. 
Therefore,  except  as  otherwise  provided 
in  paragraph  (b)  of  this  A-10,  a  plan 
amendment  violates  section  411(d)(6)  if 
it  eliminates  an  age  70  1/2  distribution 
option  (within  the  meaning  of  paragraph 
(c)  of  this  A-10)  to  the  extent  that  it 
applies  to  benefits  accrued  as  of  the 


later  of  the  adoption  date  or  effective 
date  of  the  amendment. 

(b)  Permitted  elimination  of  optional 
form.  An  amendment  of  a  plan  will  not 
violate  the  requirements  of  section 
411(d)(6)  merely  because  the 
amendment  eliminates  an  age  7OV2 
distribution  option  to  the  extent  that  the 
option  provides  for  distribution  to  an 
employee  prior  to  retirement  from 
employment  with  the  employer 
maintaining  the  plan,  provided  that — 

(1)  The  amendment  eliminating  this 
optional  form  of  benefit  applies  only  to 
benefits  with  respect  to  employees  who 
attain  age  7OV2  in  or  after  a  calendar 
year,  specified  in  the  amendment,  that 
begins  after  the  later  of — 

(i)  December  31,  1998;  or 
(ii)  The  adoption  date  of  the 
amendment; 

(2)  The  plan  does  not,  except  to  the 
extent  required  by  section  401(a)(9), 
preclude  an  employee  who  retires  after 
the  calendar  year  in  which  the 
employee  attains  age  70  V2  from 
receiving  benefits  in  any  of  the  same 
optional  forms  of  benefit  (except  for  the 
difference  in  the  timing  of  the 
commencement  of  payments)  that 
would  have  been  available  had  the 
employee  retired  in  the  calendar  year  in 
which  the  employee  attained  age  70  V2; 
and 

(3)  The  amendment  is  adopted  no 
later  than  the  last  day  of  any  remedial 
amendment  period  that  applies  to  the 
plan  for  changes  under  the  Small 
Business  Job  Protection  Act  of  1996  (110 
Stat.  1755)  (but  in  no  event  will  the 
adoption  of  the  amendment  be  required 
before  December  31,  1998). 

(c)  Age  70'/2  distribution  option.  For 
purposes  of  this  Q&A-IO,  an  age  7OV2 
distribution  option  is  an  optional  form 
of  benefit  under  which  benefits  payable 
in  a  particular  distribution  form 
(including  any  modifications  that  may 
be  elected  after  benefit  commencement) 
commence  at  a  time  during  the  period 
that  begins  on  or  after  January  1  of  the 
calendar  j'ear  in  which  an  employee 
attains  age  70  V2  and  ends  April  1  of  the 
immediately  following  calendar  year. 

(d)  Examples.  The  provisions  of  this 
section  are  illustrated  by  the  following 
examples: 

Example  1.  Plan  A,  a  defined  benefit  plan, 
provides  each  participant  with  a  qualified 
joint  and  survivor  annuity  (QJSA)  that  is 
available  at  any  time  after  the  later  of  age  65 
or  retirement.  However,  in  accordance  with 
section  401(a)(9)  as  in  effect  prior  to  January 
1. 1997,  Plan  A  provides  that  if  an  employee 
does  not  retire  by  the  end  of  the  calendar 
year  in  which  the  employee  attains  age  70'/i, 
then  the  QJSA  commences  on  the  following 
April  1.  On  October  1, 1998.  Plan  A  is 
amended  to  provide  that,  for  an  employee 
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who  is  not  a  5-percent  owner  and  who  attains 
age  70^/2  after  1998.  benefits  may  not 
commence  before  the  employee  retires  but 
must  commence  no  later  than  the  April  1 
following  the  later  of  the  calendar  year  in 
which  the  employee  retires  or  the  calendar 
year  in  which  the  employee  attains  age  7OV2. 
This  amendment  satisfies  this  QSlA-IO  and 
does  not  violate  section  411(d)(6). 

Example  2.  Plan  B,  a  money  purchase 
pension  plan,  provides  each  participant  with 
a  choice  of  a  QJSA  or  a  single  sum 
distribution  commencing  at  any  time  after 
the  later  of  age  65  or  retirement.  In  addition, 
in  accordance  with  section  401(a)(9)  as  in 
efEect  prior  to  January  1, 1997,  Plan  B 
provides  that  benefits  will  commence  in  the 
form  of  a  QJSA  on  April  1  following  the 
calendar  year  in  which  the  employee  attains 
age  70'/^,  except  that,  with  spousal  consent, 
a  participant  may  elect  to  receive  annual 
installment  piayments  equal  to  the  minimum 
amount  necessary  to  satisfy  section  401(a)(9) 
(calculated  in  accordance  with  a  method 
specified  in  the  plan)  until  retirement,  at 
which  time  a  participant  may  choose 
between  a  QJSA  and  a  single  sum 
distribution  (with  spousal  consent).  On  June 
30, 1998,  Plan  B  is  amended  to  provide  that, 
for  an  employee  who  is  not  a  5-percent 
owner  and  who  attains  age  7OV2  after  1998, 
benefits  may  not  commence  prior  to 
retirement  but  benefits  must  commence  no 
later  than  April  1  after  the  later  of  the 
calendar  year  in  which  the  employee  retires 
or  the  calendar  year  in  which  the  employee 
attains  age  70»/i.  The  amendment  further 
provides  that  the  option  described  above  to 
receive  annual  installment  payments  prior  to 
retirement  will  not  be  available  under  the 
plan  to  an  employee  who  is  not  a  5-percent 
owner  and  who  attains  age  70  Vz  after  1998. 
This  amendment  satisfies  this  Q4A-10  and 
does  not  violate  section  411(d)(6). 

Example  3.  Plan  C,  a  profit-sharing  plan, 
contains  two  distribution  provisions.  Under 
the  first  provision,  in  any  year  after  an 
employee  attains  age  59  V2,  the  employee 
may  elect  a  distribution  of  any  specified 
amount  not  exceeding  the  balance  of  the 
employee's  account  In  addition,  the  plan 
provides  a  section  401(a)(9)  override 
provision  under  which,  if,  during  any  year 
following  the  year  that  the  employee  attains 
age  70'/2,  the  employee  does  not  elect  an 
amount  at  least  equal  to  the  minimum 
amount  necessary  to  satisfy  section  401(a)(9) 
(calculated  in  accordance  with  a  method 
specified  in  the  plan).  Plan  C  will  distribute 
the  difiierence  by  December  31  of  that  year  (or 
for  the  year  the  employee  attains  age  70'/i,  by 
April  1  of  the  following  year).  On  December 
31, 1996,  Plan  C  is  amended  to  provide  that, 
for  an  employee  other  than  an  employee  who 
is  a  5-percent  owner  in  the  year  that  the 
employee  attains  age  70>/^,  in  applying  the 
section  401(a)(9)  override  provision,  the  later 
of  the  year  of  retirement,  or  year  of 
attainment  of  age  70>/<2,  is  substituted  for  the 
year  that  the  employee  attains  age  7OV2.  After 
the  amendment,  Plan  C  still  permits  each 
employee  to  elect  to  receive  the  same  amount 
as  was  available  before  the  amendment. 
Because  this  amendment  does  not  eliminate 
an  optional  form  of  benefit,  the  amendment 
does  not  violate  section  411(d)(6). 


Accordingly,  the  amendment  is  not  required 
to  satisfy  the  conditions  of  paragraph  (b)  of 
this  A-IO. 

(e)  This  Q&A-IO  applies  to 
amendments  adopted  and  efiective  after 
the  publication  of  final  regulations  in 
the  Federal  Register. 
Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 
[PR  Doc.  97-17218  Filed  7-1-97;  8:45  am) 

BIUJNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[REG-10489a-«7] 
Rm  1545-AV10 

Outdance  Regarding  Claims  for 
Income  Tax  Convention  Benefits 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  and  notice  of  public  hearing. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  regarding  rules  for 
determining  whether  U.S.  source 
payments  made  to  entides,  including 
entities  that  are  fiscally  transparent  in 
the  United  States  and/or  the  applicable 
treaty  jurisdiction,  are  eligible  for  treaty- 
reduced  tax  rates.  The  text  of  those 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  This 
document  also  provides  notice  of  a 
public  hearing  on  these  proposed 
regulations. 

DATES:  Comments  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  September  24,  1997,  at  10 
a.m.  must  be  received  by  September  3, 
1997. 

ADDRESSES:  Send  submissions  to: 
CC:DOM:CORP:R  (REG-104893-97). 
room  5228,  Internal  Revenue  Service, 
FOB  7604,  Ben  Franklin  Station, 
Washington,  DC  20044.  Submissions 
may  also  be  hand  delivered  between  the 
hours  of  8  a.m.  and  5  p.m.  to: 
CC:DOM:CORP:R  (REG-104893-97), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Ckjnstitution  Avenue  NW., 
Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  direcUy  to  the  IRS  internet 
site  at  http^/www.irs.ustreas.gov/prody 
tax_regB/conmient8.html.  The  public 


hearing  will  be  held  in  the 
Commissioner's  Conference  Room,  room 
3313,  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 

FOR  FURTHER  INFOmiATION  CONTACT: 
Concerning  the  regulations,  Elizabeth 
Karzon,  (202)  622-3860;  concerning 
submissions  and  the  hearing, 
Evangelista  Lee,  (202)  622-7190  (not 
toll-free  numbers). 

8UPPt^«MTARY  information: 
Background 

Temporary  regulations  in  the  Rules 
and  Regulations  portion  of  this  issue  of 
the  Federal  Register  amend  the  Income 
Tax  Regulations  (26  CFR  part  1)  relating 
to  section  894.  The  temporary 
regulations  contain  rules  relating  to 
eligibility  for  benefits  under  income  tax 
conventions  for  payments  to  flow- 
through  entities  or  arrangements. 

The  text  of  those  temporary 
regulations  also  serves  as  the  text  of 
these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  EO  12866. 

Therefore,  a  regulatory  assessment  is 
not  required.  It  also  has  been 
determined  that  section  553(b)  of  the 
Administrative  Procediu^  Act  (5  U.S.C 
chapter  5)  does  not  apply  to  these 
regulations  and,  because  these 
regulations  do  not  impose  on  small 
entities  a  collection  of  information 
requirement,  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  does  not  apply. 
Therefore,  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  tc 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
comments  that  are  submitted  timely  to 
the  IRS.  All  comments  will  be  available 
for  public  inspection  and  copying. 

A  public  hearing  has  been  scheduled 
for  September  24,  1997,  at  10  a.m.  in  the 
Commissioner's  Conference  Room,  room 
3313,  Internal  Revenue  Building,  llll 
Constitution  Avenue  NW.,  Washington 
DC.  Because  of  access  restrictions, 
visitors  will  not  be  admitted  beyond  the 
Internal  Revenue  Building  lobby  more 
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than  15  minutes  before  the  hearing 

cfartc 

The  rules  of  26  CFR  601.601(a){3) 
apply  to  the  hearine. 

Persons  who  wish  to  present  oral 
comments  at  the  hearing  must  submit 
comments  and  an  outline  of  the  topics 
to  be  discussed  and  the  time  to  be 
devoted  to  each  topic  by  September  3. 
1997. 

A  period  of  10  minutes  will  be 
allotted  to  each  person  for  making 
comments. 

An  agenda  showing  the  scheduling  of 
the  speakers  will  be  prepared  after  the 
deadline  for  receiving  outlines  has 
passed.  Copies  of  the  agenda  will  be 
available  free  of  charge  at  the  hearing. 

Proposed  ECEecdve  Date 

This  amendment  applies  to  payments 
received  by  an  entity  on  or  after  January 
1,  1998. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  part  1  is  proposed  to 
be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

Par.  2.  In  §  1.894-1,  paragraph  (d)  is 
added  to  read  as  follows: 

§1.894-1    Inconw  aftocled  by  treaty. 

***** 

(The  text  of  proposed  paragraph  (d)  is 
the  same  as  the  text  of  §  1.894-lT(d) 
published  elsewhere  in  this  issue  of  the 
Federal  Register]. 
Michael  P.  Doian, 

Acting  Commissioner  of  Internal  Revenue. 
[FR  Doc.  97-17468  Filed  6-30-97: 12:19  pm) 

BHJJNG  CODE  4a30-01-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN  104-1-»706<a);  TN  14»-1-«705(a);  FRL- 
584»-3] 

Approval  of  Revisions  to  the 
Tennessee  State  Implementation  Plan 
Regarding  Visibility 

AGEMCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  February  9,  1993,  and 
December  19,  1994,  the  State  of 


Tennessee,  through  the  Tennessee 
Department  of  Environment  and 
Conservation  (TDEC),  submitted  to  EPA 
revisions  to  the  Tennessee  State 
Implementation  Plan  (SIP)  for  the 
purpose  of  visibility  protection.  The 
intended  effect  of  these  revisions  is  to 
meet  the  requirements  of  the  Clean  Air 
Act  (CAA)  for  the  purpose  of  assuring 
visibility  protection  in  mandatory  Class 
I  Federal  areas.  In  the  final  rules  section 
of  this  Federal  Register,  the  EPA  is 
approving  the  submitted  chapter  in  its 
entirety  as  a  direct-final  rule  without 
prior  proposal  because  the  EPA  views 
this  as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  radonale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  August  1,  1997. 

ADDRESSES:  Written  comments  on  this 
acdon  should  be  addressed  to  William 
Denman  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Planning  Branch,  61  Forsyth  Street.  SW. 
Atlanta,  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  files 
TN104-01-9706  and  TN148-01-9705. 
The  Region  4  office  may  have  additional 
background  documents  not  available  at 
the  other  locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Stieet,  SW, 
Washington,  DC  20460 

Environmental  Protection  Agency. 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street.  SW.  AUanta,  Georgia 
30303.  William  Denman  404/562- 
9030 

Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L  &  C 
Annex.  401  Church  Street.  Nashville, 
Tennessee  37243-1531 


FOR  FURTHER  INFORMATION  CONTACT: 

William  Denman  at  404/562-9030. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  17, 1997. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

(FR  Doc.  97-17184  Filed  7-1-97;  8:45  amj 

BILUNG  CODE  S56»-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MO-025-1025;  FRL-6852-2] 

Approval  and  Promulgation  of 
implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  approve 
two  regulations  which  are  components 
of  Missouri's  State  Implementation  Plan 
(SIP)  to  meet  the  15%  Rate-of-Progress 
Plan  (15%  Plan,  or  ROPP)  requirements 
of  section  182(b)(1)(A)  of  the  Clean  Air 
Act  (CAA),  as  amended  (the  Act). 
Specifically,  the  EPA  is  proposing  to 
approve  Missouri  rules  10  CSR  10- 
5.443,  "Control  of  Gasoline  Reid  Vapor 
Pressure,"  and  10  CSR  10-5.490, 
"Municipal  Solid  Waste  Landfills" 
(MSWL).  The  implementation  of  these 
rules  will  achieve  reductions  in  the 
emissions  of  volatile  organic 
compounds  (VOC)  of  approximately 
7.76  tons  per  day  (TPD),  or 
approximately  14  percent  of  the 
reductions  required  with  the  St.  Louis 
ozone  nonattainment  area.  Final  action 
on  these  regulations  will  incorporate 
■  them  into  the  Federally  approved  SIP. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
August  1,  1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Royan  W.  Teter.  Environmental 
Protection  Agency.  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  Qty.  Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Royan  W.  Teter  at  (913)  551-7609. 
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SUPPLEMENTARY  INFORMATION:  On  March 
18,1996.  the  EPA  proposed  a  limited 
approval  and  limited  disapproval  (61  FR 
10968)of  the  SIP  submitted  by  the  state 
of  Missouri  to  meet  the  15%  Plan 
requirements  of  section  182(b)(1)(A)  of 
the  CAA,  as  amended  (the  Act).  The 
EPA  also  proposed  conditional  approval 
for  two  individual  components  of  the 
15%  Plan.  The  EPA  proposed  a  Umited 
approval  because  the  15%  Plan, 
submitted  by  Missouri,  will  result  in 
significant  emission  reductions  from  the 
1990  baseline  and,  thus,  will  improve 
air  quality.  The  EPA  proposed  a  limited 
disapproval  of  the  15%  Plan  because  it 
failed  to  demonstrate  sufficient 
reductions  of  VOCs  to  meet  the  15% 
ROPP  requirements. 

Certain  circumstances  have  arisen 
which  the  EPA  believes  make  it 
appropriate  to  repropose  approval  for 
two  regulations  which  make  up  a 
portion  of  Missouri's  15%  Plan.  What 
follows  is  an  explanation  of  these 
circumstances  and  a  summary  of  the 
technical  basis  for  the  EPA's  propostd. 
A  more  detailed  discussion  is  presented 
in  the  EPA's  Technical  Support 
Document  (TSD). 

L  10  CSR  10-5.443,  "Control  of 
Gasoline  Reid  Vapor  Preasnre"  (RVP) 

RVP  is  a  measure  of  a  fuel's  volatility. 
It  reflects  the  rate  at  which  gasoline 
evaporates  and  VOC  emissions  occur  as 
it  is  directly  proportional  to  the  rate  of 
evaporation.  Hence,  the  lower  the  RVP, 
the  lower  the  rate  of  evaporation.  RVP 
restrictions  during  the  summer  months 
can  help  ofiset  the  effect  of  summer 
temperatures  upon  the  volatility  of 
gasoline  which,  in  turn,  lowers 
emissions  of  VOCs.  VOC  emissions  are 
an  important  component  in  the 
production  of  ground  level  ozone  during 
the  hot  summer  months.  Hence,  further 
restricting  the  allowable  RVP  of  gasoline 
sold  within  the  SL  Louis  nonattainment 
area  will  help  the  state's  effcnt  to  attain 
and  maintain  compliance  with  the 
National  Ambient  Air  Quality  Standard 
(NAAQS)  for  ozone. 


A.  Background 

In  1994,  Missouri  proposed  the  RVP 
rule  as  an  interim  and  imjnediate 
strategy  to  reduce  VOC  emissions  and 
was  not  intended  as  a  permanent  and 
long-term  component  of  the  15%  Plan. 
As  such,  the  1994  7.2  poimds  per  square 
inch  (psi)  low  RVP  rule  was  not 
submitted  to  the  EPA  prior  to  the  1994 
ozone  season  and  was  not  Federally 
enforceable.  The  proposed  rule  was  not 
intended  to  imply  a  preference  for  either 
low  RVP  or  reformulated  gasoline  (RFG) 
as  a  fuel  control  strategy  for  1995  and 


beyond.  Missouri  adopted  an  RVP 
strategy  in  light  of  the  expediency  with 
which  it  could  be  implemented  to 
reduce  VOC  emissions  in  the  St.  Louis 
area.  It  was  also  recognized  that  the  RVP 
of  southern  grade  RFG  is  limited  to  a 
maximum  of  7.2  psi  RVP.  An  RVP  limit 
of  7.2  psi  for  conventional  gasoline 
would  have  an  immediate  impact  on  air 
quality  while  still  providing  the 
flexibility  to  opt  into  the  RFG  program, 
if  the  state  legislature  grants  the 
enabling  authority  to  select  RFG  as  a 
fuel  control  strategy  for  St.  Louis. 

Almost  immediately  after  the 
proposed  7.2  psi  RVP  rule  was  adopted 
by  Missouri  Air  Conservation 
Commission  (MACC)  in  March  1994,  the 
state  resumed  discussions  with  several 
petroleum  industry  representatives  on 
the  option  of  further  restricting  the  RVP 
of  St.  Louis's  gasoline.  An  agreement 
was  reached  regarding  the  15%  Plan  for 
the  St.  Louis  area,  which  included 
lowering  gasoline  RVP  control  to  7.0 
psi.  as  provided  in  the  current  state  rule. 

To  meet  the  15%  VOC  emission 
reduction  requirement  of  the  CAA.  as 
well  as  to  demonstrate  attainment  of  the 
ozone  standards  by  1996.  the  Missouri 
Department  of  Natural  Resources 
(MDNR)  evaluated  the  Region's 
emission  inventory  to  determine  the 
feasibility  of  controlling  emissions  from 
all  source  categories.  The  selected 
emission  controls  were  required  to  be 
timely,  effective,  and  enforceable. 
Missouri  investigated  additional 
controls  for  a  broad  range  of  source 
categories  including  mobile  sources, 
fuel  distribution,  fuel  consumption, 
automobile  refinishing,  architectural 
surface  coating,  solvent  cleaning, 
lithographic  and  graphic  art  processes, 
open  biuning,  pesticide  application,  and 
several  categories  subject  to  Federal  air 
toxics  regulations.  Based  on  the 
investigation  of  these  and  other 
potential  emission  control  measures, 
Missouri  concluded  that  a  motor  vehicle 
iuel  control  measure  would  be 
necessary  to  meet  the  CAA  requirements 
for  the  St.  Louis  ozone  nonattainment 
area.  As  such,  Missouri  revised  the  St. 
Louis  RVP  rule,  thereby  establishing  an 
RVP  limit  of  7.0  psi  with  a  1  psi  waiver 
for  gasoline  containing  at  least  9 
percent,  but  no  more  than  lo  percent, 
ethanol.  The  revised  rule  became 
effective  on  May  28. 1995,  and  was 
incorporated  into  Missouri's  15%  Plan; 
however.  Missouri  did  not  address  the 
prohibition  of  RVP  restrictions  beyond 
those  established  at  the  Federal  level  as 
prescribed  in  section  211(c)(4)(A)  of  the 
CAA  or  the  provisions  in  section 
211(c)(4)(C)  which  allow  for  a  waiver 
from  the  prohibition  under  certain 
circumstances.  Likewise,  the  EPA  did 


not  address  these  issues  in  its  March  18, 
1996,  proposal.  Missouri  has  since 
addressed  the  requirements  of  the  Act; 
thus,  the  EPA  believes  it  appropriate  to 
repropose  approval  of  Missoiu-i's  RVP 
rule.  What  follows  is  a  discussion  of  the 
requirements  of  the  CAA  and  a 
description  of  how  Missouri  addressed 
these  requirements. 

B.  Regulatory  History 

In  August  1987.  the  EPA  first 
proposed  in  the  Federal  Register  (FR)  a 
two-phase  national  program  to  reduce 
summertime  gasoline  volatility  (52  FR 
31274).  The  H'A's  proposal  resulted  in 
a  two-phase  final  regulation  which  was 
incorporated  into  the  1990  Amendments 
to  the  CAA  in  section  211(h).  Phase  I  of 
the  regulation  took  effect  in  1990  for  the 
years  1990  and  1991.  Phase  II  of  the 
regulation  took  effect  in  May  1992  (55 
FR  23658).  The  rule  separated  areas  of 
the  coimtry  into  two  regions  identified 
as  Class  B  and  Class  C.  Generally,  Class 
B  states  are  the  warmer  southern  and 
western  states,  and  Class  C  states  are  the 
cooler  northern  states.  Some  ozone 
nonattainment  areas  were  also  required 
to  meet  more  stringent  RVP 
requirements.  For  Class  B  geographical 
areas  such  as  St.  Louis,  the  Phase  11 
regulation  limits  the  volatility  of 
gasoline  sold  during  the  high  ozone 
season  (June  through  September)  to  9.0 
and  7.8  psi  RVP  for  attainment  and 
nonattainment  areas,  respectively. 
Because  of  its  nonattainment  status,  St 
Louis  was  required  to  comply  with  7.8 
psi  RVP. 

C.  Necessity  Finding 

As  noted  above,  Missouri  did  not  find 
the  Phase  H  fuel  volatility  control 
regulation  sufficient  to  ensure 
ejqieditious  attainment  of  the  NAAQS 
for  ozone.  A  more  stringent  low  RVP 
requirement  was  deemed  necessary  to 
ensure  attaiiunent  and  maintenance  of 
the  ozone  standard. 

Under  sections  211(c)  and  211(h)  of 
the  CAA,  the  EPA  has  promulgated 
nationally  applicable  Federal  standards 
for  RVP  levels  in  motor  vehicle  gasoline. 
Because  a  Federal  control  promulgated 
under  section  211(c)(1)  applies  to  the 
fuel  characteristic  RVP,  nonidentical 
state  controls  are  prohibited  under 
section  211(c)(4).  Section  211(c)(4)(A)  of 
the  Act  prohibits  state  regulation 
respecting  a  fuel  characteristic  or 
component  for  which  the  EPA  has 
adopted  a  control  or  prohibition,  unless 
the  state  control  is  identical  to  the 
Federal  control.  Under  section 
211(c)(4)(C),  the  EPA  may  approve  a 
nonidentical  state  fuel  control  as  a  SIP 
provision,  if  the  state  demonstrates  that 
the  measiue  is  necessary  to  achieve  the 
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national  primary  or  secondary  ambient 
air  quality  standard  that  the  plan 
implements.  The  EPA  can  approve  a 
state  fuel  requirement  as  necessary  only 
if  no  other  measures  would  bring  about 
timely  attainment,  or  if  other  measures 
exist  but  are  unreasonable  or 
impracticable.  While  the  Missouri  low 
RVP  requirement  is  preempted  by  the 
Federal  RVP  requirements,  the  state  can 
implement  the  low  RVP  requirement  if 
the  EPA  finds  it  necessary  and  approves 
it  as  a  revision  to  the  SIP. 

On  February  4,  1997,  MDNR 
submitted  to  EPA  Region  VII  a  draft 
revision  to  the  15%  ROPP  in  which  the 
state  requested  authorization  to  regulate 
fuel  volatility,  in  accord  with  section 
211(c)(4)(C).  Included  in  the  submittal 
were  materials  providing  justification 
for  requesting  an  exemption  under 
section  21 1(c)(4)(C)  of  the  CAA.  A 
public  hearing  in  regards  to  the  SIP  was 
held  on  February  27,  1997.  The  SIP 
revision  was  adopted  by  the  MACC  on 
March  27,  1997,  and  submitted  to  the 
EPA  on  May  8.  1997. 

In  its  submittal,  Missouri  showed  that 
additional  VOC  reductions  are  needed 
to  address  St.  Louis's  recent  history  of 
nonattainment  problems  and  to  ensure 
attainment  of  the  ozone  NAAQS  in  the 
nonattainment  area.  While  the  area  is 
designated  as  a  moderate  nonattainment 
area,  the  St.  Louis  area  is  currently  in 
danger  of  being  classified  as  a  serious 
ozone  nonattainment  area  due  to 
exceedances  occurring  since  1993. 
Missouri  estimates  that  the  area  needs  to 
achieve  approximately  53.8  tons  per  day 
of  VOC  reductions  to  attain  the  ozone 
NAAQS.  Because  emission  trends 
continue  to  increase,  the  state  believes 
it  is  important  that  control  measures 
producing  a  significant  portion  of  the 
needed  reduction  be  implemented  and 
enforceable  in  time  to  reduce  emissions 
beginning  in  the  1997  ozone  season. 
Otherwise,  there  is  a  significant  risk  of 
exceedances  and  violations  in  1997,  and 
this  risk  will  increase  over  time.  The 
EPA  agrees  that  an  important  criterion 
in  evaluating  the  reasonableness  of  each 
control  measure  is  whether  it  will 
achieve  significant  emission  reductions 
in  the  near  term,  beginning  in  the  1997 
and  1998  ozone  seasons. 

Missouri  evaluated  a  broad  range  of 
available  control  measures  to  determine 
whether  there  are  sufficient  reasonable 
and  practicable  measures  available  to 
produce  the  needed  emissions 
reductions  without  requiring  low  RVP 
gasoline.  In  addition  to  assessing  the 
quantity  of  emission  reductions 
attributable  to  each  control  measure,  the 
state  also  considered  the  time  needed 
for  implementation  and  cost 
effectiveness  of  each  measure  in 


evaluating  the  reasonableness  and 
practicability  of  the  other  control 
measures  in  comparison  to  the  low  RVP 
gasoline  requirements.  Missouri  found 
that  a  7.0  psi  RVP  requirement  would 
produce  an  estimated  6.28  tons  per  day 
of  VOC  emissions  reductions.  Based  on 
the  state's  evaluation,  the  EPA  finds  that 
there  are  not  sufficient  other  reasonable 
and  practicable  measures  available  to 
produce  the  quantity  of  emissions 
reductions  needed  to  continue  to 
achieve  the  NAAQS,  and  thus  a  low 
RVP  requirement  is  necessary. 

Although,  as  mentioned  previously, 
the  state's  adoption  of  a  low  RVP 
requirement  would  not  preclude  the 
state  from  subsequently  opting  in  to  the 
RFC  program,  Missouri's  submittal  did 
not  include  a  demonstration  that  RFC  is 
unreasonable.  Missouri  noted  that  RFC 
is  not  available  in  St.  Louis  as  a  matter 
of  state  law.  since  its  enabling 
legislation  does  not  allow  it  to  establish 
both  an  RFC  program  and  an  enhanced 
motor  vehicle  inspection  and 
maintenance  program. 

The  EPA  concurs  with  the  state's 
analysis  and  its  implicit  determination 
that  "other  measures"  (as  specified  in 
section  211(c)(4))  need  not  encompass 
other  state  fuel  measures  including  state 
opt-in  to  Federal  RFC.  The  Agency 
believes  that  the  Act  does  not  require  a 
state  to  demonstrate  that  other  fuel 
measures  are  unreasonable  or 
impracticable,  but  rather  section 
211(c)(4)  is  intended  to  ensure  that  a 
state  resorts  to  a  fuel  measure  only  if 
there  are  no  available  practicable  and 
reasonable  nonfuels  measures.  Thus,  in 
demonstrating  that  measures  other  than 
requiring  low  RVP  gasoline  are 
unreasonable  or  impracticable,  a  state  is 
not  required  to  submit  a  demonstration 
that  other  state  fuel  requirements  or 
state  opt-in  to  RFC  are  unreasonable  or 
impracticable.  This  interpretation 
resolves  the  ambiguity  of  the  phrase 
"other  measures"  and  reasonably 
balances  the  interests  underlying  the 
statutory  preemption  provision.  In 
addition,  the  result  preserves  the  state's 
role,  specified  in  section  101(a)(3)  of  the 
Act.  as  the  entity  primarily  responsible 
for  determining  the  mix  of  controls  to  be 
used  to  achieve  the  required  emission 
reductions. 

The  state  has  already  implemented 
virtually  every  other  reasonably 
available  control  measure.  Other 
measures  that  could  achieve  emission 
reductions  (such  as  Graphic  Arts, 
Pesticide  Application,  Aircraft 
Emissions.  Stage  II  Vapor  Recovery, 
Marinas,  Breweries.  Asphalt 
Application,  Barge  Loading.  Unloading, 
and  Transport)  would  only  achieve  a 
small  portion  of  the  needed  emission 


reductions.  A  detailed  discussion  of 
Missouri's  findings  relative  to  the 
emission  reduction  potential  of  each  of 
these  measures  can  be  found  in  the 
EPA's  TSD,  as  well  as  a  detailed 
discussion  of  the  EPA's  necessity 
finding. 

D.  Analysis  of  the  Rule 

The  Missouri  rule  specifies  that  no 
person  shall  dispense,  supply,  exchange 
in  trade,  offer  for  sale  or  supply,  and  sell 
or  store  gasoline  used  as  a  fuel  for  motor 
vehicles  that  has  an  RVP  greater  than 
7.0  psi,  or  8.0  psi  for  gasoline  containing 
at  least  9.0  percent  by  volume  but  not 
more  than  10.0  percent  by  volume  of 
ethanol.  This  rule  applies  beginning 
June  1  through  September  15  of  each 
year. 

In  addition,  facilities  other  than  a 
gasoline  dispensing  facility  shall  keep 
and  maintain  at  the  facility,  for  two 
years  following  the  date  of  the  RVP  test, 
records  of  the  information  regarding  the 
RVP  of  gasoline  that  is  to  be  used  as  a 
fuel  for  motor  vehicles. 

Gasoline  used  exclusively  for  fueling 
implements  of  agriculture  and  gasoline 
in  any  tank,  reservoir,  storage  vessel,  or 
other  stationary  container  with  a 
nominal  capacity  of  500  gallons  or  less 
shall  be  exempt  from  this  regulation. 

The  sampling  procedures  and  test 
methods  are  consistent  with  the  EPA 
recommendations  as  described  in  40 
CFR  part  80.  Appendices  D,  E,  and  F. 

n.  10  CSR  10-5.490,  "Municipal  Solid 
Waste  Landfills  ' 

A.  Background 

On  March  12,  1996.  the  EPA  adopted 
New  Source  Performance  Standards  for 
Municipal  Solid  Waste  Landfills  (Title 
40  CFR  part  60.  subpart  WWW)  and 
Emission  Guidelines  (EG)  and 
Compliance  Times  for  Municipal  Solid 
Waste  Landfills  (Title  40  CFR  part  60, 
subpart  Cc).  The  subpart  Cc  EGs  apply 
to  existing  MSWLs. 

Six  MSWLs  are  located  in  the  St. 
Louis  area.  Landfills  emit  VOCs, 
including  methane,  through  the 
decomposition  of  solid  waste.  The  1990 
base  year  inventory  indicates  the 
nonmethane  VOCs  emitted  from  these 
six  landfills  are  1.51  TPD.  At  the  Ume 
of  the  EPA's  previous  proposal  on 
Missouri's  15%  Plan,  the  submitted 
plan  included  only  a  discussion  of  a 
rule  which  would  result  in  a  1.48  TPD 
reduction  in  VOC  emissions  within  the 
St.  Louis  nonattainment  area.  In  part, 
the  delay  in  adopting  a  final  rule  was 
related  to  the  state's  plans  to  model  its 
rule  after  the  EPA  emission  standards 
which  at  the  time,  were  yet  to  be 
promulgated.  Final  promulgation  of  the 
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EPA's  emission  standards  for  landfills 
was  significantly  delayed.  In  an  October 
21.  1994,  letter  to  Gale  Wright,  then 
Chief  of  the  EPA  Air  Branch,  from  Roger 
Randolph.  Director,  MDNR.  Air 
Pollution  Control  Program,  the  state 
committed  to  developing  this  rule  with 
implementation  in  1996.  The  state  had 
made  every  effort  to  move  forward  with 
this  rule  despite  delays  in  the 
promulgation  of  the  EPA's  emission 
standards.  Missouri  submitted  a  draft  of 
a  rule  for  the  EPA  comment  on  May  17, 

1995.  The  EPA  provided  comments  on 
the  draft  rule  in  June  1995.  Noting  the 
state's  progress,  the  EPA  proposed  to 
conditionally  approve  the  emissions 
rpduction  credit  claimed  in  the 
submitted  15%  Plan.  Final  approval  was 
subject  to  the  state's  submittal  of  a  final 
rule  by  no  later  than  November  15, 

1996.  The  public  hearing  for  10  CSR  10- 
5.490  was  held  July  25.  1996.  The 
MACC  adopted  UD  CSR  10-5.490, 
"Municipal  Waste  Landfills."  on  Augiist 
29,  1996.  and  the  rule  became  effective 
on  December  30, 1996.  The  final  rule 
was  submitted  to  the  EPA  on  February 
24,  1997.  Because  the  final  rule  was  not 
available  at  the  time  of  the  EPA's 
previous  proposal  and  the  state  has  met 
the  condition  for  final  approval  prior  to 
the  EPA  having  taken  final  action  on  the 
March  18,  1996.  proposal  it  is  necessary 
to  repropose  action  on  this  element  of 
Missouri's  15%  Plan. 

B.  Analysis  of  the  Rule 

Rule  10  CSR  5.490.  "Municipal  Solid 
Waste  Landfills,"  covers  the  St  Louis 
nonattairmaent  area.  This  rule  meets  or 
exceeds  the  requirements  of  the  EG.  The 
EG  requires  that  landfills  having  design 
capacities  of  two  and  a  half  (2.5)  million 
Mg  by  mass  or  greater  and  NMOC 
emissions  of  50  Mg  or  greater  shall 
install  a  gas  collection  and  control 
system.  Ride  10  CSR  10-5.490  is  more 
stringent  in  that  it  applies  to  landfills 
having  a  design  capacity  of  one  million 
Mg  by  mass  or  greater  and  NMOC 
emissions  of  25  Mg  per  year.  A  detailed 
analysis  of  the  state's  rule  can  be  found 
in  the  EPA's  TSD. 

m.  Proposed  Action 

By  this  action,  the  EPA  proposes  to 
approve  Missouri  rules  10  CSR  10- 
5.443,  "Control  of  Gasoline  Reid  Vapor 
Pressure,"  and  10  CSR  10-5.490, 
"Municipal  Solid  Waste  Landfills."  as 
part  of  Missoiui's  SIP  to  meet  the  15% 
ROPP  requirements  of  section 
182(b)(1)(A)  of  the  CAA.  This  proposed 
SIP  revision  meets  the  requirements  of 
section  1 10  and  Part  D  of  Title  I  of  the 
CAA  and  40  CFR  part  51. 

As  indicated  above,  this  action 
proposes  approval  of  two  rules 


submitted  as  part  of  Missouri's  15% 
Plan.  The  EPA,  as  explained  previously, 
had  proposed  to  approve  or 
conditionally  approve  the  regulations 
included  in  the  15%  Plan,  and  to  give 
limited  approval  and  limited 
disapproval  to  the  reductions  claimed  in 
the  15%  Plan.  The  rationale  was 
detailed  in  the  March  18,  1996,  proposal 
also  referenced  previously  in  this 
notice.  The  EPA  is  considering  taking 
final  action  on  the  regulations  in  the 
15%  Plan,  including  the  sf)ecific 
regulations  described  in  this  notice,  as 
a  separate  action  from  the  final  action 
on  the  15%  reduction  credits.  The  EPA 
also  requests  comments  on  whether  the 
regulations  may  be  acted  on  separately 
firom  the  15%  reduction  credits. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procediues  published  in  the  FR  on 
January  19, 1989  (54  FR  2214-2225),  as 
revised  by  a  July  10,  1995, 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

B.  Regulatory  Flexibility  Act 

Under  t^  Regulatory  Flexibility  Act, 
5.  U.S.C.  600  et  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  govenunent 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

'This  Federal  action  authorizes  and 
approves  into  the  Missouri  SIP 
requirements  previously  adopted  by  the 
state,  and  imposes  no  new 
requirements.  Therefore,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  aifected.  Moreover,  due  to  the 
nature  of  the  Federal-state  relationship 
under  the  CAA.  preparation  of  a 


regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds  [Union  Electric  Co.  v.  U.S. 
E.P.A.,  427  U.S.  246,  256-66  (S.Ct. 
1976);  42  U.S.C.  7410(a)(2)). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost  effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
authorizes  and  approves  into  the 
Missouri  SIP  requirements  previously 
adopted  by  the  state,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides,  Volatile  organic  compoimds. 

Aatlioritjr:  42  U.S.C.  7401-7671q. 
Dated:  )uiie  20, 1997. 
WUliun  Rice, 

Acting  Regional  Administrator. 

[FR  Doc.  97-17372  Filed  7-1-87;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-300503:  FRL-5722-3] 

40  CFR  Parts  180  and  186 
207a-AC18 

Revocation  of  Tolerances  for 
Commodities  No  Longer  Regulated  for 
Pesticide  Residues 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  Rule. 

SUMMARY:  This  notice  proposes  to 
revoke  tolerances  for  pesticide  residues 
in  or  on  livestock  feed  commodities  that 
have  been  removed  from  the  list  of 
significant  livestock  feed  commodities 
in  Table  I  of  Pesticide  Assessment 
Guideline  860.1000.  In  implementing 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  EPA  does  not  require  data 
on  or  set  individual  tolerance  levels  for 
minor,  non-significant  livestock  animal 
commodities.  As  explained  in  this 
document,  EPA  considers  residues  in 
minor,  non-significant  livestock  feed 
commodities  to  be  covered  by  the 
tolerances  for  the  pesticide  on  the 
principal  commodities  of  a  crop. 
DATES:  Written  comments  must  be 
submitted  to  EPA  by  September  2,  1997. 
ADDRESSES:  By  mail,  submit  comments 
to  the  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to  room  1132,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  V.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 

Information  submitted  and  any 
comment(s)  concerning  this  notice  may 
be  claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment(s)  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice  to  the  submitter. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jeff  Morris,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 


e-mail  address:  Crystal  Station  #1,  3rd 
floor.  2800  Crystal  Drive,  Arlington,  VA 
(703)  308-8029;  e-mail: 
morris.jeffrey@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Legal  Authority 

The  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA,  21  U.S.C.  301  et  seq.,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996.  Pub.  L.  104-170)  authorizes 
the  establishment  of  tolerances 
(maximum  residue  levels),  exemptions 
from  the  requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  raw 
agricultviral  commodities  and  processed 
foods  pursuant  to  section  408  of  the 
FFDCA  (21  U.S.C.  346(a).  as  amended). 
Without  a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  unsafe  and  therefore 
"adulterated"  under  section  402(a)  of 
the  FFDCA,  and  hence  may  not  legally 
be  moved  in  interstate  commerce  (21 
U.S.C.  342).  For  a  pesticide  to  be  sold 
and  distributed,  the  pesticide  must  not 
only  have  appropriate  tolerances  or 
exemptions  under  the  FFDCA.  but  also 
must  be  registered  under  section  3  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA,  7  U.S.C. 
136a(3)(a)). 

Q.  Regulatory  Background 

Most  agricultural  crops  and  their 
corresponding  raw  agricultural  and 
processed  commodities  can  be.  and  are, 
fed  to  livestock.  EPA,  however,  only 
requires  pesticide  residue  data  on,  and 
sets  individual  tolerances  for, 
significant  livestock  feed  commodities. 
EPA  considers  a  livestock  feed 
commodity  to  be  significant  if  it  has  the 
potential  to  contribute  to  the  human 
diet  (through  the  consumptioa  of 
livestock  commodities)  more  than  a 
negligible  quantity  of  pesticide  residue. 
EPA's  listing  of  significant  food  and 
feed  commodities  (raw  and  processed) 
call  be  found  in  Table  I  of  Pesticide 
Assessment  Guideline  860.1000. 
Because  of  minor  nomenclature 
variations,  the  tolerances  as  written  in 
title  40  of  the  Code  of  Federal 
Regulations  may  not  coincide  precisely 
with  the  commodity  names  as  listed  in 
Table  I  of  Pesticide  Assessment 
Guidehne  860.1000. 

EPA  revised  Table  I  (formerly  Table 
II)  in  June  of  1994  because  of  the 
significant  changes  in  agricultural, 
processing,  and  feeding  practices  that 
had  occurred  over  the  past  decade.  The 
June  1994  update  was  further  revised  in 
September  of  1995  in  order  to  reflect  the 
most  recent  data  and  to  address 
conunents  received  in  response  to  the 


June  1994  update.  This  September  1995 
revision  of  Table  I  resulted  in  the 
removal  of  numerous  commodities  from 
the  table.  Data  used  to  update  Table  I 
came  from  such  sources  as  Office  of 
Pesticide  Programs  (OPP)  files,  the  U.S. 
Department  of  Agriculture  (USD A), 
academia,  industry,  and  trade 
associations  throughout  the  United 
States.  In  the  June  1994  revisions,  EPA 
used  the  following  criteria  to  decide 
what  feedstuffs  are  considered 
"significant":  (1)  The  aimual  U.S. 
production  of  a  particular  raw 
agricultural  commodity  (RAC)  (e.g., 
wheat  grain,  or  wheat  straw)  is  greater 
than  or  equal  to  250,000  tons  and  the 
maximum  amount  in  the  livestock  diet 
is  greater  than  or  equal  to  10  percent,  or 
(2)  the  commodity  is  grown  mainly  as 
a  feedstuff.  Processed  commodities  with 
less  than  250,000  tons  aimual  U.S. 
production  were  considered  significant 
feeds  in  the  1994  revisions  if  the  RAC 
from  which  they  were  derived  exceeded 
250,000  tons.  For  the  September  1995 
revisions  to  Table  I,  EPA  in  response  to 
comments  and  in  consultation  with 
USDA  and  industry  representatives 
amended  the  criteria  as  follows:  The 
amount  of  a  conmaodity  (raw 
agricultiu^l  or  processed)  produced  or 
diverted  for  use  as  a  feedstuff  is  at  least 
0.04  percent  of  the  total  aimual  tonnage 
of  all  feedstuffs  available  for  livestock 
utilization  in  the  United  States.  For 
feedstuffs  less  than  0.04  percent  of  the 
total  estimated  annual  tonnage  of  all 
feedstuffs  available,  the  1995  revisions 
stated  that  those  feedstuffs  are  to  be 
included  in  Table  I  and  therefore 
considered  to  be  significant  if:  (a)  the 
feedstuff  is  listed  and  routinely  traded 
on  the  commodities  exchange  markets; 
(b)  there  is  regional  production, 
seasonal  considerations,  or  an  incident 
history  for  use  of  the  feedstuff;  or  the 
feedstiiff  is  grown  exclusively  for 
livestock  feeding  in  quantities  greater 
than  10,000  tons  (0.0015  percent  of  the 
total  estimated  annual  tonnage  of  all 
feedstuffs  available  in  the  United 
States).  EPA  determined  that  any 
livestock  feed  commodities  that  met 
these  criteria  for  exclusion  from  the  list 
of  significant  feed  commodities  were 
likely  to  contribute  no  greater  than  a 
negligible  amount  of  pesticide  residue 
to  the  human  diet.  Moreover,  EPA 
believes  that  the  residue  contribution 
from  livestock  feed  commodities  judged 
to  be  insignificant  will  contribute  a 
negligible  amount  of  pesticide  residue 
to  the  human  diet  relative  to  the 
residues  contributed  by  other  portions 
of  the  same  crop. 

EPA  expects  that  Table  I,  after  being 
revised  based  on  the  above  criteria,  noW 
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accounts  for  greater  than  99  percent  of 
the  available  tonnage  (on  a  dry-matter 
basis)  of  feedstuffs  used  in  the  domestic 
production  of  greater  than  95  percent  of 
beef  and  dairy  cattie,  poultry,  swine, 
milk,  and  eggs. 

m.  Proposed  Actions 

In  this  document  EPA  proposes  to 
revoke  the  tolerances  for  specific 
livestock  feed  items  dropped  from  Table 
I  due  to  a  determination  that  they  were 
not  significant  livestock  feed 
commodities. 

It  is  not  EPA's  intention  that  this 
proposed  revocation  should  have  the 
effect  of  rendering  the  affected 
commodities  adulterated  due  to  the 
absence  of  a  tolerance.  Rather,  EPA 
interprets  its  tolerance  regulation  for  the 
principal  RAC  of  a  crop  as  covering  any 
insignificant  livestock  feed  commodities 
(i.e.  those  not  on  Table  I)  of  that  crop 
as  provided  below.  Pesticide  residues  in 
an  insignificant  livestock  feed 
commodity  would  be  in  compliance 
with  the  tolerance  for  the  RAC  of  the 
same  crop  if  the  residues  in  the  RAC 
from  which  the  feedstuff  is  derived  or 
with  which  it  is  associated  (e.g..  straw 
harvested  at  the  same  crop  stage  as 
grain,  the  RAC)  are  at  or  below  the 
appropriate  tolerance  level.  If  no 
information  is  available  regarding  the 
residue  level  in  the  RAC  from  which  the 
feedstuff  is  derived  or  with  which  it  is 
associated,  then  pesticide  residues  in  an 
insignificant  livestock  feed  commodity 
would  be  considered  in  compliance 
with  the  RAC  tolerance  of  that  crop  if 
the  residue  level  in  the  insignificant 
livestock  feed  commodity  is  consistent 
with  the  RAC  from  which  the  feedstuff 
is  derived  or  with  which  it  is  associated 
containing  residues  at  or  below  the 
appropriate  tolerance.  This 
interpretation  applies  only  to 
insignificant  livestock  feed 
commodities. 

IV.  EfiEective  Dates 

These  proposed  revocations  will 
become  effective  upon  the  date  of 
publication  in  the  Federal  Register  of  a 
final  rule  revoking  the  tolerances. 

V.  Public  Comment  Procedures 

EPA  invites  interested  persons  to 
submit  written  comments,  information, 
or  data  in  response  to  this  proposed 
rule.  EPA  will  consider  all  relevant 
comments.  After  consideration  of 
comments,  EPA  will  issue  a  final  order. 
Such  order  will  be  subject  to  objections. 
Faiiuie  to  file  an  objection  within  the 
appointed  period  will  constitute  waiver 
of  the  right  to  raise  in  future 
proceedings  issues  resolved  in  the  final 
order. 


The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  thi.«t 
rulemaking  under  docket  number 
"[OPF-300503)"  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opp-docket9epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASQI  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  (insert  docket 
number).  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

VI.  Regulatory  Assessment 
Requirements 

This  action  proposes  the  revocation  of 
specific  tolerance  requirements  under 
section  408  of  the  FFDCA  and  therefore 
does  not  impose  any  other  regulatory 
requirements.  As  such,  the  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitied  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Since  this  proposed  rule  does  not 
impose  any  requirements,  it  does  not 
contain  any  information  collections 
subject  to  approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  require  any  other  action  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitied  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 


In  addition,  pursuant  to  section  605(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
(5  U.S.C.  601  et  seq),  the  Agency  hereby 
certifies  that  this  proposed  rule  will  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  determination  is  based  on 
the  fact  that  this  action  does  not  impose 
any  requirements  and  therefore  does  not 
have  any  adverse  economic  impacts.  In 
accordance  with  Small  Business 
Administration  (SB A)  policy,  this 
determination  will  be  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  SBA 
upon  request. 

List  of  Subjects 

40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  186 

Animal  feeds.  Pesticide  and  pest. 

Dated:  June  18, 1997. 

Daniel  M.  Barolo, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
parts  180  and  186  be  amended  as 
follows; 

PART  180— [AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  Part  180  is  amended  as  follows: 
i.  By  removing  the  phrase  "alfalfa, 

chafe,  or  seed,"  wherever  it  appears  in 
part  180. 

ii.  By  removing  the  phrase  "barley, 
fodder,  green,"  wherever  it  appears  in 
part  180. 

iii.  By  removing  the  phrase  "barley, 
forage,"  wherever  it  appears  in  part  180. 

iv.  By  removing  the  phrases  "barley, 
forage,  green,"  and  the  phrase  "barley 
green  forage,  '  wherever  they  appear  in 
part  180. 

V.  By  removing  the  phrases 
"buckwheat,  fodder,"  and  "buckwheat, 
forage,"  wherever  they  appear  in  part 
180. 

vi.  By  removing  the  phrases  "lentils, 
forage,"  or  "lentil,  forage,"  wherever 
they  appear  in  part  180. 

vii.  By  removing  the  phrases  "lupine, 
hay  (PRE-H),"  and  "lupine,  straw  (pre- 
H), "wherever  they  appear  in  part  180. 

viii.  By  removing  the  phrases 
"peanuts,  hulls,"  "peanut,  vine  hulls," 
"peanut  bulls"  or  "peanuts  (hulls)  pre- 
H,"  wherever  they  appear  in  part  180. 
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ix.  By  removing  the  phrase 
"peppermint,  hay."  wherever  it  appears 
in  part  180. 

X.  By  removing  the  phrases 
"safflower,  fodder  (fodder,  forage,  and 
grain)."  and  "safflower,  forage." 
wherever  they  appear  in  part  180. 

xi.  By  removing  the  phrase 
"spearmint,  hay."  wherever  it  appears 
in  part  180. 

xii.  By  removing  the  phrase 
"sunflower,  forage."  wherever  it  appears 
in  part  180. 

§180.106    [Amended] 

xiii.  In  §  180.106.  in  the  entry  for  "2 
parts  per  million..."  revise  the  phrase 
"forage,  and  straw  of  barley"  to  read 
"straw  of  barley." 

§180.277    [Amended] 

xiv.  In  §  180.277  revise  the  phrase 
"barley  (grain,  forage,  and  straw)"  to 
read  "barley  (grain  and  straw)." 

§  180.288    [Amended] 

XV.  In  §  180.288  by  revising  the  phrase 
"barley  (fodder,  forage,  grain  and 
straw)"  to  read  "barley  (fodder,  grain 
and  straw)." 

§180.230    [Amendwf] 

xvi.  In  §  180.230  by  removing  the 
phrase  "peanut  hulls  and." 

§180.236    [Amended] 

xvii.  In  §  180.236  by  removing  the 
phrase  '0.4  parts  per  million  in  or  on 
peanut  hulls." 

§  180.361    [Amended] 

xviii.  In  §  180.361  by  removing 
paragraph  (b). 

PART  186— {AMENDED] 

2.  In  part  186: 

a.  The  authority  citation  for  part  186 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  348. 

b.  Part  186  is  amended  as  follows: 
i.  By  removing  the  phrase  "apple, 

pomace  (dry)"  wherever  it  appears  in 
part  186. 

ii.  By  removing  the  phrase  "citrus, 
molasses,"  wherever  it  appears  in  part 
186. 

iii.  By  removing  the  phrase  'com 
soapstock"  wherever  it  appears  in  part 
186. 

iv.  By  removing  the  phrases  "grape 
pomace."  "grapes,  pomace, 
dried,  ""grapes,  pomace,  (wet  and  dry)," 
"grapes,  pomace,  (wet  and  dried)." 
"grape  pomace  (dry  or  wet)."  "grape 
pomace  (wet)."  "grape  pomace  (diy)," 
and  "grape  pomace,  wet  and  dry." 
wherever  they  appear  in  part  186. 


V.  By  removing  the  phrases  "raisin, 
waste."  and  "grape,  raisin  waste." 
wherever  they  appears  in  part  186. 

vi.  By  removing  the  phrase  "hops, 
spent,"  wherever  it  appears  in  part  186. 

vii.  By  removing  the  phrase  "peanuts, 
soapstock,"  wherever  it  appears  in  part 
186. 

viii.  By  removing  the  phrase 
"peanuts,  soapstock,  fatty  acids," 
wherever  it  appears  in  part  186. 

ix.  By  removing  the  phrase 
"soapstock"  wherever  it  appears  in  part 
186. 

X.  By  removing  the  phrase  "soybeans, 
soapstock,"  wherever  it  appears  in  part 
186. 

xi.  By  removing  the  phrase  "soybeans, 
soapstock,  fatty  acids."  wherever  it 
appears  in  part  186. 

xii.  By  removing  the  phrase  "spent 
mint  hay,"  wherever  it  appears  in  part 
186. 

xiii.  By  removing  the  phrase 
"sugarcane,  bagasse,"  wherever  it 
appears  in  part  186. 

xiv.  By  removing  the  phrase 
"sunflower,  seeds,  hulls,"  wherever  it 
appears  in  part  186. 

XV.  By  removing  the  phrase 
"sunflower,  seeds,  soapstock,"  wherever 
it  appears  in  part  186. 

xvi.  By  removing  the  phrase 
"tomatoes,  pomace,  dried,"  wherever  it 
appears  in  part  186. 

xvii.  By  removing  the  phrase 
"tomatoes,  pomace,  wet,"  wherever  it 
appears  in  part  186. 

§186.450    [Amended] 

xviii.  In  §  186.450  by  removing  the 
phrase  "citrus  molasses  and." 

§186.3450    [Removed] 
xix.  By  removing  §  186.3450. 

§186.350    [Amended] 

XX.  In  §  186.350  by  removing  the  entry 
beginning  with  "125  parts  per 
million...." 

§186.1650    [Amended] 

xxi.  In  §  186.1650  by  removing  the 
entry  beginning  with  "20  parts  per 
million..." 

§186.4800    [Amended] 

xxii.  In  §  186.4800  by  removing  the 
entry  begiiming  with  "45  parts  per 
million...." 

§186.1450    [Amended] 

xxiii.  In  §  186.1450  the  entry  for  "5 
parts  per  million,"  is  amended  by 
removing  the  phrase  "sugarcane  bagasse 
and." 


§186.2225    [Amended] 

xxiv.  In  §  186.2225  by  removing  the 
entry  "1.5  parts  per  million  in  sugarcane 
baggase." 

§186.3350    [Removed] 

XXV.  By  removing  §  186.3350. 

[FR  Doc.  97-17369  Filed  7-1-97;  8:45  am)     . 
BILUNG  CODE  6640-60-F 


DEPARTMENT  OF  THE  INTERIOR 
Pish  and  Wildlife  Service 
50CFRPart17 

RIN  1018-AEOO 

Endangered  and  Threatened  Wildlife 
and  Plants:  Proposed  Establishment  of 
a  Nonessential  Experimental 
Population  of  Grizzly  Bears  In  the 
BItterroot  Area  of  Idaho  and  Montana 

agency:  Fish  and  Wildlife  Service. 
Interior. 


ACTION:  Proposed  rule. 


SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  proposes  to  reintroduce  the 
grizzly  bear  [Ursus  arctos  honibilis),  a 
threatened  species,  into  east-central 
Idaho  and  a  portion  of  western 
Montana.  These  grizzlies  will  be 
classified  as  a  nonessential 
experimental  population  pursuant  to 
section  10(j)  of  the  Endangered  Species 
Act  of  1973,  as  amended.  Grizzly  bear 
populations  have  been  extirpated  from 
most  of  the  lower  48  United  States. 
They  presently  occur  in  populations  in 
the  Cabinet/Yaak  ecosystem  in 
northwestern  Montana  and  north  Idaho, 
the  Selkirk  ecosystem  in  north  Idaho 
and  northeastern  Washington,  the  North 
Cascades  ecosystem  in  northwestern 
Washington,  the  Northern  Continental 
Divide  ecosystem  in  Montana,  and  the 
Yellowstone  ecosystem  in  Montana, 
Wyoming,  and  Idaho.  The  purpose  of 
this  reintroduction  is  to  reestablish  a 
viable  grizzly  bear  population  in  the 
Bitterroot  ecosystem  in  east-central 
Idaho  and  adjacent  areas  of  Montana, 
one  of  six  grizzly  recovery  areas 
identified  in  the  Grizzly  Bear  Recovery 
Plan.  Potential  effects  of  this  proposed 
rule  are  evaluated  in  a  draft 
Environment^  Impact  Statement 
released  concurrently  with  the 
publication  of  this  proposed  rule.  This 
grizzly  bear  reintroduction  does  not 
conflict  with  existing  or  anticipated 
Federal  agency  actions  or  traditional 
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public  uses  of  wilderness  areas  or 
siurrounding  lands. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  October  9, 
1997. 

ADDRESSES:  Comments  or  other 
information  may  be  sent  to  Grizzly  Bear 
Recovery  Coordinator,  U.S.  Fish  and 
Wildlife  Service,  University  Hall,  Room 
309,  University  of  Montana,  Missoula, 
Montana  59812.  The  complete  file  for 
this  proposed  rule  is  available  for 
inspection,  by  appointment  during 
normal  business  hours,  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Christopher  Servheen,  at  the  above 
address,  or  telephone  (406)  243-4903. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Fish  and  Wildlife  Service  (Service)  also 
will  hold  public  hearings  to  obtain 
additional  verbal  and  written 
information.  Hearings  are  proposed  to 
be  held  in  Boise,  Lewiston,  and  Salmon, 
Idaho;  and  Helena,  Missoula,  and 
Hamilton,  Montana.  The  location,  dates, 
and  times  of  these  hearings  will  be 
announced  in  the  Federal  Register  at 
least  15  days  prior  to  the  first  hearing, 
and  in  local  newspapers. 

Background 

1.  Legal 

The  Endangered  Species  Act 
Amendments  of  1982.  Public  Law  97- 
304.  made  significant  changes  to  the 
Endangered  Species  Act  (Act)  of  1973  as 
amended  (16  U.S.C.  1531  et  seq.). 
including  the  creation  of  section  10(j) 
which  provides  for  the  designation  of 
specific  animals  and  populations  as 
"experimental."  Under  previous 
authorities  in  the  Act,  the  Service  was 
permitted  to  reintroduce  a  listed  species 
into  unoccupied  portions  of  its  historic 
range  for  conservation  and  recovery 
purposes.  However,  local  opposition  to 
reintroduction  efforts  from  certain 
parties  concerned  about  potential 
restrictions,  and  prohibitions  on  Federal 
and  private  activities  contained  in 
sections  7  and  9  of  the  Act,  reduced  the 
utility  of  reintroduction  as  a 
management  tool. 

However,  under  section  10{j),  a  listed 
species  reintroduced  outside  of  its 
current  range,  but  within  its  historic 
range,  may  be  designated,  at  the 
discretion  of  the  Secretary  of  the  Interior 
(Secretary),  as  "experimental."  This 
designation  increases  the  Service's 
flexibility  and  discretion  in  managing 
reintroduced  endangered  species 
because  such  experimental  animals  may 
be  treated  as  a  threatened  species.  The 
Act  requires  that  animals  used  to  form 
an  experimental  population  be 


separated  geographically  from 
nonexperimental  populations  of  the 
same  species. 

Additional  management  flexibility  is 
possible  if  the  experimental  population 
is  found  to  be  "nonessential"  to  the 
continued  existence  of  the  species  in 
question.  Section  10(j)  of  the  Act  states 
that  nonessential  experimental  animals 
are  not  subject  to  the  formal 
consultation  provision  of  the  Act  unless 
they  occur  on  land  designated  as  a 
national  wildlife  refuge  or  national  park. 
Individual  animals  within  nonessential 
experimental  populations  located 
outside  national  parks  or  national 
wildlife  refuges  are  treated,  for  purposes 
of  section  7  of  the  Act,  except  for 
subsection  7(a)(1),  as  if  they  were  only 
proposed  for  listing  under  section  4  of 
the  Act.  Activities  undertaken  on 
private  lands  are  not  affected  by  section 
7  of  the  Act  unless  they  are  funded , 
authorized,  or  carried  out  by  a  Federal 
agency. 

Specimens  used  to  establish  an 
experimental  population  may  be 
removed  firom  a  source  or  donor 
population,  provided  their  removal  is 
not  likely  to  jeopardize  the  continued 
existence  of  the  species  and  appropriate 
permits  have  been  issued  in  accordance 
with  50  CFR  17.22.  Grizzly  bears  (Ursus 
arctos  honibilis)  for  this  proposed 
reintroduction  will  be  obtained  from 
Canadian  and  United  States  grizzly 
populations  with  permission  from  the 
Canadian  and  Provincial  governments 
and  concurrence  from  the  appropriate 
State  officials.  Grizzly  bears  are 
common  in  western  Canada  (10,000  to 
11,000  in  British  Columbia)  and  Alaska 
(an  estimated  30.000  to  35.000).  An 
estimated  516  exist  in  the  Northern 
Continental  Divide  ecosystem  in 
northwestern  Montana,  and  an 
estimated  245  exist  in  the  Yellowstone 
ecosystem.  No  adverse  biological  impact 
is  expected  from  the  removal  of  10-15 
grizzly  bears  from  the  British  Columbia 
population  over  a  5-year  period.  No 
adverse  biological  impact  is  expected 
from  the  removal  of  10-15  grizzly  bears 
from  the  Northern  Continental  Divide 
and/or  Yellowstone  ecosystem 
populations  over  a  5-year  period. 
Consequently,  the  Service  finds  that 
grizzly  bears  to  be  used  in  the 
reintroduction  effort  meet  the  definition 
of  "nonessential"  (50  CFR  17.80  (b)) 
because  the  loss  of  the  reintroduced 
grizzlies  is  not  likely  to  appreciably 
reduce  the  likelihood  of  siurvivai  of  the 
species  in  the  wild. 

The  grizzly  bear  was  listed  as  a 
threatened  species  in  the  lower  48 
States  under  the  Act  in  1975  (40  FR 
3173). 


2.  Biological 

This  proposed  rule  deals  with  the 
grizzly  bear,  a  threatened  species  that 
once  ranged  throughout  most  of  western 
North  America.  An  estimated  50,000 
grizzly  bears  roamed  the  American  West 
prior  to  European  settlement  (U.S.  Fish 
and  Wildlife  Service  1993).  However, 
distribution  and  population  levels  of 
this  species  have  been  diminished  by 
excessive  human-caused  mortality  and 
loss  of  habitat.  Today,  only  800  to  1,000 
grizzly  bears  remain  in  a  few  isolated 
populations  in  Montana.  Idaho. 
Wyoming,  and  Washington,  which 
represents  approximately  2  percent  of 
their  historic  range  in  the  lower  48 
States  (U.S.  Fish  and  Wildlife  Service 
1993). 

The  natural  history  of  grizzly  bears 
and  their  ecological  role  was  poorly 
understood  during  the  period  of  their 
eradication  in  the  conterminous  United 
States.  As  with  other  large  predators, 
grizzly  bears  were  considered  a 
nuisance  and  threat  to  humans.  Today, 
the  grizzly  bear's  role  as  an  important 
and  necessary  part  of  natural 
ecosystems  is  better  understood  and 
appreciated. 

Historically,  the  grizzly  bear  was  a 
widespread  inhabitant  of  the  Bitterroot 
Mountains  in  east-central  Idaho  and 
western  Montana.  Historic  grizzly  bear 
range  includes  national  forest  lands 
within  and  surrounding  the  Selway- 
Bitterroot  Wilderness  Area  and  Frank 
Church-River  of  No  Return  Wilderness 
Area  on  both  sides  of  the  Salmon  River. 
The  demise  of  the  grizzly  from  the 
Bitterroot  ecosystem  (BE)  was  due  to  the 
actions  of  humans.  Bears  were  actively 
killed  for  their  fur,  for  sport,  and  to 
eliminate  possible  threats  to  humans 
and  domestic  livestock.  The  last  verified 
death  of  a  grizzly  bear  in  the  Bitterroot 
Mountains  occurred  in  1932  and  the  last 
tracks  were  observed  in  1946  (Moore 
1984,  1996).  Although  occasional 
unverified  reports  of  grizzly  sightings 
persist  in  the  ecosystem  (Melquist 
1985).  no  verified  tracks  or  sightings 
have  been  documented  in  more  than  50 
years,  and  currently  there  is  no  evidence 
of  any  grizzly  bears  in  the  BE. 

3.  Grizzly  Bear  Recovery  Efforts 

The  reestablishment  of  a  grizzly  bear 
population  in  the  BE  will  increase  the 
survival  probabilities  and  conservation 
of  the  grizzly  bear  in  the  lower  48 
States.  If  the  experimental  population  is 
lost,  it  will  not  further  decrease  the 
survival  probability  of  the  bear  in  other 
ecosystems  beyond  what  currently 
exists.  However,  if  the  experimental 
population  is  successful  it  will  enhance 
grizzly  bear  conservation  over  the  long 
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term.  The  Grizzly  Bear  Recovery  Plan 
was  finalized  in  1982  (U.S.  Fish  and 
Wildlife  Service  1982)  and  called  for  the 
evaluation  of  the  Selway-Bitterroot 
ecosystem  as  a  potential  recovery  area. 
An  interagency  team  of  grizzly  bear 
scientists  concluded  the  area  provided 
suitable  habitat  and  could  support  200- 
400  grizzly  bears  (Servheen  et  al.  1991). 
In  1991,  the  Interagency  Grizzly  Bear 
Committee  subsequently  endorsed  the 
BE  as  a  grizzly  bear  recovery  area,  and 
requested  that  the  Service  pursue 
recovery. 

In  1992,  the  Service  organized  a 
Technical  Working  Group  to  develop  a 
BE  chapter  to  append  to  the  Grizzly 
Bear  Recovery  Plan.  This  interagency 
group  of  biologists  worked  with  a 
citizens'  involvement  group  comprised 
of  local  residents  and  agency  personnel 
to  draft  a  recovery  plan  chapter.  Public 
comments,  including  those  from  local 
communities  in  central  Idaho  and 
western  Montana,  were  integrated  into 
the  final  chapter.  The  Service  revised 
the  Grizzly  Bear  Recovery  Plan  in  1993 
(U.S.  Fish  and  Wildlife  Service  1993) 
and  produced  the  Bitterroot  Ecosystem 
Recovery  Plan  Chapter  (Chapter)  as  an 
appendix  (U.S.  Fish  and  Wildlife 
Service  1996).  This  Chapter  called  for 
the  reintroduction  of  a  small  niunber  of 
grizzly  bears  into  the  BE  as  an 
experimental,  nonessential  population 
under  section  10(j)  of  the  Act  and  the 
preparation  of  an  Environmental  Impact 
Statement  (EIS)  on  this  proposal.  By 
establishing  a  nonessential  experimental 
population,  more  liberal  management 
practices  may  be  implemented  to 
address  potential  negative  impacts  or 
concerns  regarding  the  reintroduction. 
The  Chapter  identified  a  tentative  long- 
term  recovery  objective  of 
approximately  280  grizzly  bears  for  the 
BE. 

Planning  for  the  reintroduction  of 
grizzly  bears  into  the  BE  of  east-central 
Idaho  and  western  Montana  was 
initiated  in  1993.  when  the  agencies  of 
the  Interagency  Grizzly  Bear  Committee 
requested  that  an  EIS  be  prepared.  The 
Service  formed  and  funded  an 
interagency  team  to  prepare  the  EIS.  The 
team  included  specialists  from  the 
Service,  U.S.  Forest  Service,  Idaho 
Department  of  Fish  and  Game,  Montana 
Department  of  Fish,  Wildlife  and  Parks, 
and  the  Nez  Perce  tribe.  The  Grizzly 
Bear  EIS  program  emphasized  public 
participation. 

A  public  participation  and 
interagency  coordination  program  was 
developed  to  identify  issues  and 
alternatives  to  be  considered.  A  public 
Notice  of  Intent  (NOI)  concerning 
grizzly  beat  recovery  in  the  BE,  was 
published  in  the  Federal  Register  on 


January  9,  1995  (60  FR  2399).  The  notice 
was  furnished  as  required  by  the 
National  Environmental  Policy  Act 
regulations  (40  CFR  1501.7)  to  obtain 
input  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  EIS.  This  NOI  asked 
the  public  to  identify  issues  that  should 
be  addressed  in  the  draft  EIS.  A  few 
days  earlier  the  Service  also  had  issued 
a  news  release  announcing  the 
beginning  of  the  EIS  process  and  the 
start  of  an  EIS  on  grizzly  bear 
reintroduction  into  the  BE. 

Eight  preliminary  issues  were 
identified  in  March  1995  from  scoping 
meetings  for  the  Chapter  and  the  NOI  to 
prepare  an  EIS.  Three  preliminary 
alternatives  also  were  identified  and 
published  in  a  Scoping  of  Issues  and 
Alternatives  brochure.  This  brochure 
was  mailed  to  1,100  people  and 
distributed  at  seven  open  houses.  The 
brochure  gave  background  information, 
described  the  purpose  and  need  of  the 
proposed  action,  listed  preliminary 
issues  and  alternatives,  and  explained 
how  to  become  involved  in  the  EIS 
process.  People  were  asked  to  identify 
issues  and  alternatives  related  to  grizzly 
bear  reintroduction  into  the  BE.  On  June 
5,  1995,  a  notice  was  published  in  the 
Federal  Register  initiating  the  formal 
scoping  process  with  a  45-day  comment 
period  (60  FR  29708).  A  news  release 
was  sent  to  the  print,  radio,  and 
television  media  in  western  Montana 
and  Idaho  on  June  26,  1995,  announcing 
the  dates  and  locations  for  public  open 
houses.  Public  issue  scoping  was 
initiated  by  the  Service  by  mailing  a 
brochiu^  that  detailed  the  EIS  process. 

From  July  5-11,  1995,  seven  public 
scoping  sessions  in  the  form  of  open 
bouses  were  held  in  Grangeville, 
Orofino,  and  Boise,  Idaho;  Missoula, 
Helena,  and  Hamilton,  Montana;  and  in 
Salt  Lake  City,  Utah.  At  the  open 
houses,  people  could  watch  a  5-minute 
introductory  video  about  the  proposed 
action  of  reintroducing  a  nonessential 
experimental  population  and  talk  with 
representatives  of  the  Service,  U.S. 
Forest  Service,  and  State  Fish  and  Game 
agencies  about  grizzly  bears,  their 
recovery,  and  the  EIS  process.  Those 
who  attended  the  open  houses  received 
copies  of  the  issue  and  alternative 
scoping  brochure  and  question-and- 
answer  booklet.  They  were  encouraged 
to  leave  written  comments  with  agency 
personnel  or  mail  their  comments  later. 
Verbal  comments  or  questions  were 
heard  and  responded  to  by  the  agency 
representatives,  but  verbal  testimony 
was  not  formally  recorded.  More  than 
300  people  attended  these  scoping 
sessions  and  offered  comments  on  the 
proposal,  the  preliminary  issues  and 


alternatives,  and  voiced  their  opinions 
on  grizzly  bears  and  reintroduction.  The 
scoping  comment  period  was  extended 
30  days  (from  July  20  to  August  21, 
1995).  On  July  25  a  press  release  was 
sent  to  local  and  naUonal  media  to 
announce  the  extension.  This  extension 
was  requested  by  numerous  public 
interests  with  varied  opinions  on  this 
complex  topic. 

Written  public  comments  on  issues 
and  alternatives  were  solicited  at  the 
open  houses  and  through  the  media. 
More  than  3,300  written  comments  were 
received  from  individuals, 
organizations,  and  government  agencies. 
These  comments  arrived  in  over  565 
letters,  open  house  meeting  notes,  six 
petitions,  and  six  form  letters  or 
postcards.  Public  comments  typified  the 
strong  polarization  of  concerns 
regarding  grizzly  bear  management. 
Approximately  80  percent  of  written 
responses  were  from  residents  of 
counties  in  Montana  and  Idaho  adjacent 
to  the  proposed  reintroduction  area. 
Major  concerns  raised  included  public 
safety,  impacts  of  grizzly  bears  on 
existing  land  uses,  travel  corridors  and 
linkages,  nuisance  bears  and  their 
control,  and  depredation  by  bears  on 
domestic  livestock  and  native  ungulates. 

Hearings  and  a  public  comment 
period  will  be  conducted  after  the 
release  of  the  draft  EIS  and  proposed 
rule  to  obtain  public  input. 

4.  Reintroduction  Site 

The  Service  proposes  to  reintroduce 
grizzly  bears  into  the  BE  of  east-central 
Idaho  in  the  Selway  Bitterroot 
Wilderness  on  Federal  lands  managed 
by  the  U.S.  Forest  Service.  The 
Bitterroot  location  was  selected  as  a  site 
for  an  experimental  population  of 
grizzly  bears  because  of  the  following 
factors.  The  area  known  as  the  BE  is 
centered  around  the  Wilderness  Areas 
of  central  Idaho,  while  a  small  portion 
extends  eastward  over  the  crest  of  the 
Bitterroot  Mountains  into  Montana.  It 
includes  about  67,526  square  kilometers 
(sq  km)  (26,072  square  miles  (sq  mi))  of 
contiguous  national  forest  lands  in 
central  Idaho  and  western  Montana. 
These  include  portions  of  the  Bitterroot, 
Boise,  Challis,  Clearwater,  Nez  Perce, 
Payette,  Sawtooth,  Salmon,  and 
Panhandle  National  Forests  in  Idaho, 
and  the  Bitterroot  and  Lolo  National 
Forests  in  western  Montana.  The  core  of 
the  ecosystem  contains  three  wilderness 
areas  including  the  Frank  Church-River 
of  No  Return,  Selway-Bitterroot,  and 
Gospel  Hump.  These  areas  provide 
approximately  15,793  sq  km  (6,098  sq 
mi)  of  grizzly  bear  habitat.  Grizzly  bears 
would  only  be  reintroduced  into  the 
Selway-Bitterroot  Wilderness  Area 
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unless  the  Citizen  Management 
Committee  (Committee)  determines  that 
reintroduction  in  the  River  of  No  Return 
Wilderness  is  appropriate.  Specific 
release  sites  that  have  high  quality  bear 
habitat  and  low  likelihood  of  human 
encounters  would  be  identified.  The 
area  is  also  geographically  separate  from 
other  existing  grizzly  bear  populations 
in  Idaho  and  Montana.  Thus,  any  grizzly 
bears  documented  inside  the  Idaho 
experimental  population  area  would 
probably  be  from  reintroduction  efforts 
rather  than  naturally  dispersing  extant 
grizzly  populations  from  northern  Idaho 
or  northwestern  Montana. 

Because  reintroduced  grizzly  bears 
will  be  classified  as  a  nonessential 
experimental  population,  the  Service's 
management  practices  can  reduce  local 
concerns  about  excessive  government 
regulation  on  private  lands, 
uncontrolled  livestock  depredations, 
excessive  big  game  predation,  and  the 
lack  of  State  government  and  local 
citizen  involvement  in  the  program. 

Establishment  of  grizzly  bears  in  the 
BE  of  central  Idaho  will  initiate  recovery 
in  one  of  the  six  ecosystems  identified 
as  having  the  potential  to  provide 
adequate  habitat  to  maintain  the  grizzly 
bear  as  a  viable  and  self-sustaining 
species,  which  will  further  the 
conservation  of  the  species  and  assist  in 
the  attainment  of  the  goals  of  the  Grizzly 
Bear  Recovery  Plan  (U.S.  Fish  and 
Wildlife  Service  1993). 

5.  Reintroduction  Protocol 

The  proposed  grizzly  bear 
reintroduction  project  would  be 
undertaken  by  the  Service  in 
cooperation  with  the  U.S.  Forest 
Service,  other  Federal  agencies,  the 
States  of  Idaho  and  Montana,  the  Nez 
Perce  Tribe,  and  entities  of  the  Canadian 
government.  To  obtain  grizzly  bears,  the 
Service  will  enter  into  formal 
agreements  with  the  Canadian  and 
Provincial  governments  and/or  resource 
management  agencies  and  the  State  of 
Montana. 

The  BE  reintroduction  program 
proposes  trapping  15-25  sufandult  male 
and  female  grizzly  bears  over  a  5 -year 
period  from  areas  in  Canada  (in 
cooperation  with  Canadian  authorities) 
and  the  United  States  that  presently 
have  populations  of  grizzly  bears  living 
in  habitats  that  are  similar  to  those 
found  in  the  BE.  Only  bears  with  no 
history  of  conflict  with  people  will  be 
reintroduced.  Bears  will  be  captiu«d 
and  reintroduced  at  the  time  of  year  that 
will  optimize  their  survival.  This  would 
likely  occur  when  grizzly  bear  food 
supplies  in  the  BE  are  optimum.  Bears 
would  be  transported  to  east-central 
Idaho,  given  any  necessary  veterinflry 


care,  and  fitted  with  radio  collars  so  that 
they  can  be  monitored  by 
radiotelemetry.  Individual  reintroduced 
grizzly  bears  would  be  monitored  to 
determine  their  movements  and  how 
they  use  their  habitat,  and  to  keep  the 
public  informed  of  general  bear 
locations  and  recovery  efforts.  Bears 
would  be  placed  close  enough  to  each 
other  to  create  a  "colony"  or  population 
of  bears,  providing  a  basis  from  which 
to  expand  in  numbers. 

The  Service  will  continue  to  ask 
private  landowners  and  agency 
personnel  in  or  around  the  BE  to 
immediately  report  any  grizzly  heai 
observations  to  the  Service  or  other 
authorized  agencies.  An  extensive 
information  and  education  program  will 
be  employed  to  discourage  the  taking  of 
grizzly  bears  by  the  public.  Public 
cooperation  will  be  encouraged  to 
ensure  close  monitoring  of  the  grizzly 
bears  and  quick  resolution  of  any 
conflicts  that  might  arise.  Specific 
information  on  grizzly  bear 
reintroduction  procedures  can  be  found 
in  Appendix  6,  "Scientific  Techniques 
for  the  Reintroduction  of  Grizzly  Bears,  ' 
in  the  draft  Bitterroot  Grizzly  Bear 
Recovery  EIS  (U.S.  Fish  and  Wildlife 
Service  1997). 

Status  of  Reintroduced  Populatioiis 

In  accordance  with  section  10(j)  of  the 
Act,  the  Service  proposes  to  designate 
this  reintroduced  population  of  grizzly 
bears  as  nonessential  experimental. 
Such  designation  would  allow  these 
grizzly  bears  to  be  treated  as  a  species 
proposed  for  listing  for  the  purposes  of 
section  7  of  the  Act.  This  allows  the 
Service  to  establish  a  less  restrictive 
special  rule  rather  than  using  the 
general  prohibitions  which  might 
otherwise  apply  to  threatened  species. 
The  biological  status  of  the  grizzly  and 
the  need  for  management  fiexibility 
resulted  in  the  Service  proposing  to 
designate  the  grizzly  bears  reintroduced 
into  east-central  Idaho  as 
"nonessential."  This  designation, 
together  with  other  protective  measures, 
will  contribute  to  the  conservation  and 
recovery  of  the  grizzly  bear  in  east- 
central  Idaho  and  western  Montana. 

The  Service  finds  that  protective 
measures  and  management  practices 
under  this  proposed  rulemaking  are 
necessary  and  advisable  for  the 
conservation  and  recovery  of  the  grizzly 
and  that  no  additional  Federal 
regulations  are  required.  The  Service 
also  finds  that  the  nonessential 
experimental  status  is  appropriate  for 
grizzly  bears  taken  from  wild 
populations  and  released  into  the  BE  of 
east-central  Idaho.  The  nonessential 
status  for  such  grizzlies  allows  for  ^i-  '.j 


additional  management  flexibility. 
Formal  section  7  consultation  would  not 
be  required  for  any  proposed  Forest 
Service  activity  in  the  BE  as  a  result  of 
the  experimental  reintroduction  of 
bears,  and  the  requirements  of  section 
7(a)(2)  would  not  apply.  Presently,  there 
are  no  conflicts  envisioned  with  any 
ciurent  or  anticipated  management 
actions  of  the  U.S.  Forest  Service  or 
other  Federal  agencies  in  the  area.  The 
national  forests  are  beneficial  to  the 
reintroduction  effort  in  that  they  form  a 
nattiral  buffer  to  private  properties  and 
are  typically  managed  in  a  manner 
compatible  for  grizzly  bears  and  other 
wildlife.  The  Service  finds  that  the  more 
informal  section  7(a)(4)  conferencing 
requirements  associated  with  the 
nonessential  designation  do  not  pose  a 
threat  to  the  recovery  effort  and 
continued  existence  of  the  grizzly  bear. 

Most  of  the  reintroduction  area  is 
remote  and  sparsely  inhabited  wild 
lands.  However,  there  are  some  risks  to 
grizzly  recovery  associated  with  take  of 
grizzlies  in  regard  to  other  land  uses  and 
various  recreational  activities.  Potential 
threats  are  himting,  trapping,  animal 
damage  control  activities,  and  high 
speed  vehicular  traffic.  Hunting, 
trapping,  and  USDA  Animal  Damage 
Control  programs  are  prohibited  or 
strictiy  regulated  by  State  and  Federal 
law  and  policy.  There  are  very  few 
paved  or  unpaved  roads  in  the  proposed 
reintroduction  area  or  immediately 
outside  of  it.  The  unpaved  roads 
typically  have  low  vehicle  traffic,  and 
are  constructed  for  low  speeds  and  used 
only  seasonally.  Thus,  grizzlies  should 
encounter  vehicles  and  humans 
infrequentiy.  In  accordance  with 
existing  labeling,  the  use  of  toxicants 
lethal  to  grizzlies  is  prohibited.  Overall, 
the  possible  risks  and  threats  that  could 
impact  the  success  of  the  reintroduction 
effort  are  thought  to  be  minimal. 

Location  of  Experimental  Population 

The  proposed  release  site  for 
reintroducing  grizzly  bears  into  east- 
central  Idaho  is  on  national  forest  land 
in  the  Selvray-Bitterroot  Wilderness 
Area.  The  Service  would  designate  the 
Bitterroot  Grizzly  Bear  Recovery  Area 
(Recovery  Area)  (approximately  14,983 
sq  km;  5,785  sq  mi)  to  consist  of  the 
Selway-Bitterroot  Wilderness  and  the 
Frank  Church-River  of  No  Return 
Wilderness.  This  is  the  area  where 
grizzly  bear  recovery  would  be 
emphasized.  The  Bitterroot  Grizzly  Bear 
Experimental  Population  Area 
(Experimental  Population  Area),  which 
includes  most  of  east-central  Idaho  and 
part  of  western  Montana,  would  be 
established  by  the  Service  imder 
authority  of  section  TO(}5  of  the  Act.  This 
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approximately  65,113  sq  km  (25,140  sq 
mi)  area  would  include  the  area 
bounded  by  U.S.  Highway  93  from 
Missoula,  Montana,  to  Challis,  Idaho; 
Idaho  Highway  75  from  Challis  to 
Stanley,  Idaho;  Idaho  Highway  21  bom 
Stanley  to  Lowman,  Idaho;  Idaho 
Highway  17  from  Lowman  to  Banks, 
Idaho;  Idaho  Highway  55  frtsm  Banks  to 
New  Meadows,  Idaho;  U.S.  Highway  95 
fetjm  New  Meadows  to  Coeur  d'Alene, 
Idaho;  and  Interstate  90  horn  Coeur 
d'Alene,  Idaho,  to  Missoula,  Montana. 
Much  of  the  Experimental  Population 
Area  has  high-quality  bear  habitat  with 
low  likelihood  of  conflicts  between 
grizzly  bears  and  humans. 

Management 

The  special  rule  would  authorize  a 
15-meraber  Citizen  Management 
Committee  (Committee)  to  be  appointed 
by  the  Secretary  in  consultation  with 
the  Governors  of  Idaho  and  Montana, 
and  the  Nez  Perce  tribe.  This  Committee 
would  implement  the  Bitterroot 
recovery  chapter  in  the  Grizzly  Bear 
Recovery  Plan  and  would  be  authorized 
management  implementation 
responsibility  by  the  Secretary,  for  the 
Bitterroot  grizzly  bear  nonessential 
experimental  population.  All  decisions 
of  the  Committee  must  lead  to  recovery 
of  the  grizzly  bear  in  the  BE.  The 
Committee  must  consult  with  scientists 
to  ensure  that  scientific  information  is 
considered  in  its  decision  making.  The 
members  would  serve  6-year  terms, 
although  appointments  may  initially  be 
of  lesser  terms  to  ensure  staggered 
replacement.  The  members  would 
consist  of  seven  individuals  appointed 
by  the  Secretary  based  on  the 
reconunendations  of  the  governor  of 
Idaho.  Ave  members  appointed  by  the 
Secretary  based  on  the 
recommendations  of  the  Governor  of 
Montana,  one  member  appointed  by  the 
Secretary  based  on  the  recommendation 
of  the  Nez  Perce  Tribe,  one  member 
representing  the  U.S.  Forest  Service 
appointed  by  the  Secretary  of 
Agriculture  or  his/her  designee,  and  one 
member  representing  the  Service 
appointed  by  the  Secretary  or  his/her 
designee.  Among  the  members 
recommended  by  the  Governors  of 
Idaho  and  Montana  would  be  a 
representative  from  each  State  fish  and 
game  agency.  If  either  Governor  fails  to 
make  recommendations,  the  Secretary 
(or  his/her  designee)  will  accept 
recommendations  from  interested 
parties  on  the  Governor's  behalf.  The 
Secretary  would  solicit 
recommendations  from  the  Nez  Perce 
Tribe  and  would  appoint  one  member 
from  the  Nez  Perce  Tribe.  The 
Committee  is  to  consist  of  a  croes- 


section  of  interests  reflecting  a  balance 
of  viewpoints,  be  selected  for  their 
diversity  of  knowledge  and  experience 
in  natural  resource  issues,  and  for  their 
commitment  to  collaborative  decision 
making.  The  Committee  is  to  be  selected 
from  communities  within  and  adjacent 
to  the  recovery  and  experimental 
population  areas. 

The  Bitterroot  Chapter  of  the  Grizzly 
Bear  Recovery  Plan  contains  a  recovery 
goal  for  the  Bitterroot  area.  The 
Committee  could  recommend  a  revised 
recovery  goal,  based  on  scientific 
advice,  once  sufficient  information  is 
available.  Any  revised  recovery  goals 
developed  by  the  Committee  would 
require  public  review  appropriate  for 
revision  of  a  recovery  plan.  The 
recovery  goal  for  the  Bitterroot  grizzly 
bear  population  would  be  consistent 
with  the  habitat  available  within  the 
recovery  area  and  the  best  scientific  and 
commercial  data  available.  Grizzly  bears 
outside  the  recovery  area  and  within  the 
experimental  population  area  would 
contribute  to  meeting  the  recovery  goal 
if  there  were  reasonable  certainty  for 
their  long-term  occupancy  in  such 
habitats  outside  the  recovery  area.  The 
Committee  wotdd  develop  a  process  for 
obtaining  the  best  biological,  social,  and 
economic  data,  which  would  include  an 
explicit  mechanism  for  peer-reviewed, 
scientific  articles  to  be  submitted  to  and 
considered  by  the  Committee,  as  well  as 
periodic  public  meetings  (not  less  than 
every  2  years)  in  which  qualified 
scientists  could  submit  comments  to 
and  be  questioned  by  the  Committee. 
Using  the  best  scientific  evidence 
available,  and  standards  and  criteria 
developed  by  the  agencies  and  the 
Committee,  the  Committee  would 
determine  if  the  bear  reintroduction  was 
successful  after  a  minimum  period  of  10 
years.  If,  based  on  these  criteria  and 
recommendations  by  the  Committee,  the 
Secretary  after  consultation  with  the 
Committee,  the  States  of  Idaho  and 
Montana,  the  Idaho  Department  of  Fish 
and  Game,  the  Montana  Department  of 
Fish,  Wildlife,  and  Parks,  and  the  Nez 
Perce  Tribe,  concludes  the 
reintroduction  has  failed,  the 
experimental  reintroduction  would  be 
terminated. 

The  Secretary  would  review  the  plans 
and  efforts  of  the  Committee.  If  the 
Secretary  determines,  through  his/her 
representative(s)  on  the  Committee,  that 
the  decisions  of  the  Committee,  the 
management  plans,  or  the 
implementation  of  those  plans  are  not 
leading  to  the  recovery  of  the  grizzly 
bear  within  the  experimental  population 
area,  the  Secretary's  representative  on 
the  Committee  will  solicit  from  the 
Committee  a  determination  whether  the 


decision,  the  plan,  or  implementation  of 
components  of  the  plan  are  leading  to 
recovery.  Notwithstanding  a 
determination  by  the  Committee  that  a 
decision,  plan,  or  implementation  of  a 
plan  are  leading  to  recovery  of  the 
grizzly  bear  within  the  experimental 
population  area,  the  Secretary,  who 
necessarily  retains  final  responsibility 
and  authority  for  implementation  of  the 
Act,  may  find  that  the  decision,  plan,  or 
implementation  of  a  plan  are  inadequate 
for  recovery  and  may  resume 
management  responsibility.  In  such  case 
the  Committee  would  be  disbanded  and 
all  requirements  identified  in  this  rule 
regarding  the  Committee  would  be 
automatically  nullified.  Otherwise,  the 
Committee  would  continue  until  the 
recovery  objectives  have  been  met  and 
the  Secretary  completed  delisting  of  the 
Bitterroot  population. 

Public  opinion  surveys,  public 
comments  on  grizzly  bear  memagement 
planning,  and  the  positions  taken  by 
elected  officials  indicate  that  grizzly 
bears  should  not  be  reintroduced 
without  assurances  that  current  uses  of 
public  and  private  lands  will  not  be 
disrupted  by  grizzly  bear  recovery 
activities.  The  recovery  of  grizzly  bears 
would  be  emphasized  in  the  Recovery 
Area,  but  bears  moving  outside  the 
recovery  area  would  be  accommodated 
through  management  provisions  in  the 
special  rule  and  through  the 
management  plans  and  policies 
developed  by  the  Committee,  unless 
potential  conflicts  were  significant  and 
could  not  be  corrected. 

Grizzly  bear  management  would 
allow  for  resource  extraction  activities 
to  continue  without  formal  section  7 
consultation  under  section  7(a)(2)  of  the 
Act.  All  section  9  "takings"  provisions 
under  the  Act  for  the  nonessential 
experimental  population  of  grizzly  bears 
in  the  Bitterroot  ecosystem  are  included 
in  this  special  rule.  The  Committee 
would  be  responsible  for  recommending 
changes  in  land-use  standards  and 
guidelines  as  necessary  for  grizzly  bear 
management.  People  could  continue  to 
kill  grizzly  bears  in  self-defense  or  in 
defense  of  others,  with  the  requirement 
that  such  taking  be  reported  within  24 
hours  to  appropriate  authorities. 
Following  the  issuance  of  a  permit  by 
the  Service,  a  person  would  be  allowed 
to  harass  a  grizzly  bear  attacking 
livestock  (cattle,  sheep,  horses,  and 
mules)  or  bees.  A  livestock  owner  may 
be  issued  a  permit  to  kill  a  grizzly  bear 
killing  or  pursuing  livestock  on  private 
lands  if  the  response  protocol 
established  by  the  Committee  has  been 
satisfied  and  it  has  not  been  possible  to 
capture  the  bear  or  deter  depredations 
through  agency  efforts.  If  there  were 
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significant  conflicts  between  grizzly 
bears  and  livestock  within  the 
experimental  population  area,  these 
could  be  resolved  in  favor  of  livestock 
by  capture  or  elimination  of  the  bear 
depending  on  the  circimistances.  There 
would  be  no  Federal  compensation 
program,  but  compensation  from 
existing  private  funding  sources  would 
be  encouraged.  Animal  control  toxicants 
lethal  to  bears  are  currenUy  not  used  on 
public  lands  within  the  recovery  and 
experimental  population  areas.  The 
Service  anticipates  that  ongoing  animal 
damage  control  activities  would  not  be 
affected  by  grizzly  bear  recovery.  Any 
conflicts  or  mortalities  associated  with 
these  activities  would  result  in  review 
by  the  Committee  and  any  necessary 
changes  would  be  reconunended  by  the 
Committee. 

The  Idaho  Department  of  Fish  and 
Game,  Montana  Department  of  Fish, 
Wildhfe,  and  Parks,  and  the  U.S.  Forest 
Service,  in  consultation  with  the  Service 
and  the  Nez  Perce  Tribe,  would  exercise 
day-to-day  management  responsibility 
within  the  experimental  population  area 
while  implementing  the  Grizzly  Bear 
Recovery  Plan  Chapter  for  the  BE.  and 
the  special  rules,  policies,  and  plans  of 
the  Committee. 

The  experimental  population  area 
currently  does  not  support  any  grizzly 
bears.  It  is  also  unlikely  that  grizzlies 
from  northwestern  Montana  have 
arrived  in  central  Idaho.  No  evidence  of 
grizzly  bears  exists  in  the  BE.  Thus,  the 
Service  has  determined  that  the  east- 
central  Idaho  reintroduction  area  is 
consistent  with  provisions  of  section 
10{j)  of  the  Act;  specifically,  that 
experimental  grizzly  bears  must  be 
geographically  separate  from  other 
nonexperimental  populations.  Grizzlies 
dispersing  into  areas  outside  of  the 
experimental  population  area  would 
receive  all  the  protections  of  a 
threatened  species  under  the  Act. 

Although  the  Service  has  determined 
that  there  is  no  existing  grizzly  bear 
population  in  the  recovery  area  that 
would  preclude  reintroduction  and 
establishment  of  an  experimental 
population  in  Idaho,  the  Service  will 
continue  to  monitor  for  the  presence  of 
any  grizzly  bears  naturally  occurring  in 
the  area.  Prior  to  any  reintroduction.  the 
Service  would  evaluate  the  status  of  any 
grizzlies  found  in  the  experimental 
population  area. 

Once  this  special  rule  is  in  effect  and 
grizzly  bears  have  been  released  into  the 
recovery  area,  any  grizzly  bears  found 
within  the  experimental  area,  including 
any  bears  that  move  in  from  outside  the 
experimental  area,  will  be  classified  as 
part  of  the  experimental  population. 
The  special  rule  would  remain  in  effect 


unless  the  Secretary  determines  that  the 
actions  of  the  Committee  are  not 
resulting  in  recovery  of  the  grizzly  bear 
in  the  BE,  in  which  case  the  Secretary 
will  resume  lead  management 
implementation  responsibility  for  the 
BE  experimental  grizzly  bear 
population.  The  Secretary's  decision 
will  be  based  on  the  best  scientific  and 
commercial  data  available.  Prior  to 
resumption  of  lead  management 
implementation  responsibility,  the 
Secretary  will  provide  the  Committee 
with  recommended  corrective  actions 
and  a  6-month  time  frame  in  which  to 
accomplish  those  actions. 

The  Committee  could  review  existing 
grizzly  bear  standards  and  guidelines 
utilized  by  the  U.S.  Forest  Service  and 
other  agencies  and  landowners.  They 
will  be  deemed  adequate  pending 
review  by  the  Committee,  and  the 
Committee  may  recommend  changes  to 
the  U.S.  Forest  Service  and  other 
agencies  and  landowners.  Existing  laws 
and  regulations  governing  land 
management  activities  will  promote 
grizzly  bear  recovery.  The  Committee's 
annual  reviews  of  grizzly  bear 
mortalities  will  be  the  primary 
mechanism  to  assess  the  adequacy  of 
existing  management  techniques  and 
standards. 

The  Committee  will  also  be  expected 
to  develop  grizzly  bear  guidance  for 
proper  camping  and  sanitation  within 
the  experimental  population  area. 
Existing  grizzly  bear  camping  and 
sanitation  procedures  developed  in 
other  ecosystems  containing  grizzly 
bears  will  serve  as  a  basis  for  such 
guidelines. 

The  Conunittee  also  will  be  asked  to 
develop  specific  guidance  for  responses 
to  grizzly/human  encounters,  livestock 
depredations,  damage  to  lawfully 
present  property,  and  other  grizzly/ 
human  conflicts  within  the 
experimental  population  area.  If  there 
are  significant  conflicts  between  grizzly 
bears  and  livestock  within  the 
experimental  area,  these  could  be 
resolved  in  favor  of  the  livestock  by 
capture  or  elimination  of  the  bear 
depending  on  the  circumstances.  No 
restrictions  on  trail  systems  in  front  or 
backcountry  areas  are  anticipated,  and 
policy  changes  on  trail  restrictions 
would  be  reconunended  by  the 
Committee  as  necessary. 

The  Committee  will  revise  mortality 
limits,  population  determinations,  and 
other  criteria  for  recovery  as 
appropriate.  The  Committee  also  wall  be 
tasked  with  developing  strategies  to 
emphasize  recovery  in  the  recovery  area 
and  to  accommodate  grizzly  bears  inside 
the  experimental  area.  If  grizzly  bears 
range  outside  the  recovery  area,  and  if 


conflicts  occur  that  are  both  significant 
and  cannot  be  corrected  as  determined 
by  the  Committee,  then  the  Committee 
will  be  expected  to  develop  strategies  to 
discourage  grizzly  bear  occupancy  in 
reoccurring  trouble  spots  within  the 
experimental  population  area.  No 
changes  in  existing  livestock  allotments 
are  anticipated.  Unless  the  Committee 
determines  otherwise,  this  special  rule 
provides  that  private  lands  outside  the 
national  forest  boundary  in  the 
Bitterroot  Valley,  Montana,  comprise  an 
area  where  any  human/grizzly  conflicts 
would  be  considered  significant  and  not 
correctable.  Grizzly  bear  occupancy  will 
be  discouraged  in  these  areas  outside 
the  national  forest  boundary  in  the 
Bitterroot  Valley,  Montana,  and  grizzly 
bears  will  be  captured  and  returned  to 
the  recovery  area.  The  purpose  of  this  is 
to  ensure  that  grizily  bears  do  not  move 
onto  the  private  lands  in  the  Bitterroot 
Valley,  Montana,  where  human  conflict 
potential  would  be  high. 

The  Committee  will  also  be  tasked 
with  reviewing  all  human-caused 
mortalities  during  the  first  5  years  to 
determine  whether  new  measures  for 
avoiding  future  occurrences  are 
required.  For  example,  the  Committee 
could  work  with  the  Fish  and  Game 
Departments  in  both  Idaho  and  Montana 
to  develop  solutions  to  minimize 
conflicts  between  grizzly  bears  and 
black  bear  hunting,  should  such 
conflicts  occur. 

The  Committee  will  be  asked  to 
establish  standards  for  determining 
whether  or  not  the  experimental 
reintroduction  has  been  successful. 
These  standards  will  reflect  the  success 
or  failure  of  the  program  and  cannot  be 
measured  in  less  than  10  years.  General 
examples  for  such  standards  for  failure 
could  include — no  bears  remaining  in 
the  experimental  population  area  for  no 
apparent  reason;  and  the  relocated  bears 
exhibiting  unsuccessful  reproduction  as 
evidenced  by  no  cubs  of  the  year  or 
yearlings. 

All  reintroduced  grizzly  bears 
designated  as  nonessential  experimental 
will  be  removed  from  the  wild  and  the 
experimental  population  status  and 
regulations  revoked  if  legal  actions  or 
lawsuits  change  their  status  to 
threatened  or  endangered  under  the  Act 

Based  on  the  a'oove  information,  and 
utilizing  the  best  scientific  and 
commercial  data  available  (in 
accordance  with  50  CFR  17.81),  the 
Service  finds  that  reintroducing  grizzly 
bears  into  the  BE  will  further  the 
conservation  and  recovery  of  the 
species. 
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Public  Comments  Solicited 

The  Service  intends  that  any  final  rule 
resulting  from  this  proposal  be  as 
accurate  and  effective  as  possible. 
Therefore,  comments  &x)m  the  public. 
States,  tribes,  other  concerned 
government  agencies,  the  scientific 
community,  industry,  or  any  other  party 
concerning  this  proposed  rule  are 
hereby  solicited.  Comments  must  be 
received  within  90  days  of  publication 
of  this  proposed  rule  in  the  Federal 
Register. 

Any  final  decision  on  this  proposal 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service. 
Such  communications  may  lead  to  a 
final  rule  that  differs  from  this  proposal. 

The  Service  also  will  hold  public 
hearings  to  obtain  additional  verbal  and 
written  information.  Hearings  are 
proposed  to  be  held  in  Boise,  Orofino, 
and  Salmon,  Idaho;  and  Helena, 
Missoula,  and  Hamilton,  Montana.  The 
location,  dates,  and  times  of  these 
hearings  will  be  announced  in  the 
Federal  Register  at  least  15  days  prior 
to  the  first  hearing,  and  in  local 
newspapers. 

National  Environmental  Policy  Act 

A  draft  EUS  under  the  National 
Enviroiunental  Policy  Act  is  available  to 
the  public  (see  ADDRESSES).  This 
proposed  rule  is  an  implementation  of 
the  proposed  action  and  does  not 
require  revision  of  the  EIS  on  grizzly 
bear  recovery  in  the  BE. 

Required  Determinations 

This  proposed  rule  was  not  subject  to 
review  by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
Potential  economic  effects  of  this 
proposed  rulemaking  could  occur  in 
five  areas — (1)  effects  on  hunter  harvest, 
(2)  effects  on  livestock  depredation,  (3) 
effects  on  land  use  restrictions,  (4) 
effects  on  visitor  use,  and  (5)  effects  on 
existence  values  (U.S.  Fish  and  Wildlife 
Service  1997).  Because  reintroduction  of 
grizzly  bears  to  the  BE  will  not  have  any 
significant  effect  on  huntable 
populations  of  ungulates  in  the  BE,  no 
economic  impact  related  to  hunter 
harvest  is  expected.  Grizzly  depredation 
on  domestic  livestock  would  likely  be 
minimal  during  the  estimated  50  years 
required  to  achieve  full  grizzly  recovery 
in  the  BE.  After  recovery  is  achieved, 
depredation  incidents  involving 
livestock  are  expected  to  be  between  4 
and  7  cattle  and  between  0  and  44  sheep 
per  year,  with  these  losses  spread  over 
the  entire  BE  area.  Therefore,  economic 
impacts  due  to  livestock  depredations 


are  estimated  at  between  $2,260  and 
$8,003  per  year.  No  economic  impacts 
due  to  land  use  restrictions  are  expected 
as  a  result  of  this  proposed  rule  because 
current  land  management  practices  for 
recreational  activities,  timber  harvest, 
and  mineral  extraction  are  compatible 
with  grizzly  bear  recovery  in  the  BE  and 
this  proposed  rule  does  not  recommend 
any  changes  to  current  management 
practices.  Survey  results  show  that 
while  visitation  to  the  BE  by  local 
residents  would  likely  decrease  as  a 
result  of  grizzly  reintroduction, 
visitation  by  regional  and  national 
residents  would  increase,  balancing  out 
the  decline  in  local  visitation. 
Therefore,  no  significant  economic 
impact  is  expected  as  a  result  of  changes 
in  visitor  use.  Expected  effects  on 
existence  values  were  derived  through 
estimation  of  how  much  individuals 
would  be  willing  to  contribute  to  a  fund 
to  support  (or  oppose)  grizzly 
reintroduction  in  the  BE  as  described  in 
this  proposed  rule.  Using  this  method, 
the  Service  estimates  that  net  social 
benefits,  including  existence  values,  as 
a  result  of  this  proposed  rule  would  be 
very  large,  on  the  order  of  $4(>-$60 
million  per  year.  This  large  estimate 
reflects  the  large  percentage  of  the  U.S. 
population  that  supports  grizzly 
recovery  and  the  fact  that  the  grizzly 
bear  is  an  extremely  high  profile 
wildlife  species.  Based  on  the  above 
discussion,  the  Service  concludes  that 
this  proposed  rulemaking  will  not  result 
in  any  significant  impact  on  the  U.S. 
economy. 

The  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 
Also,  no  direct  costs,  enforcement  costs, 
information  collection,  or  record- 
keeping requirements  are  imposed  on 
small  entities  by  this  action  and  the  rule 
contains  no  record- keeping 
requirements,  as  detailed  in  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  The  Service  has 
determined  and  certified  pursuant  to  the 
Unfiuided  Mandates  Act,  2  U.S.C.  1502 
et  seq.,  that  this  proposed  rulemaking 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local  or 
State  governments  or  private  entities. 
The  Service  has  further  determined  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. " 
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List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  U.S.  Fish  and 
Wildlife  Service  hereby  proposes  to 
amend  Part  17,  Subchapter  B  of  Chapter 
I,  Title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below; 

PART  17— {AMENDED] 

1.  The  authority  citation  for  Part  17 
continues  to  read  as  follows: 

Anthority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  It  is  proposed  that  §  17.11(h)  be 
amended  by  'evising  the  existing  entry 
for  the  "Bear,  grizzly  (=brown)"  under 
"MAMMALS"  and  adding  a  new  entry 
under  "Bear,  Grizzly  (=brown)"  to  read 
as  follows: 

f  17.1 1    Endangered  and  thraalened 
wildlife. 


(h)*  *  * 
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Species                                                                              Vertebrate  population                      whon         rntir-ai 

Speaai 

Common  name                 Scientific  name                                                         threatened                             ""'"         nawiai 

rules 

MAMMALS 


Bear,  Grizzly  (=brown)  ..    Ursus  arctos  honibilis      Holarctic 


Do 


do. 


do 


larctic „..    U.S.A.,  conterminous 

T 

1.2D, 

(lower  48)  States, 

9,— 

except  where  listed 

as  an  expenmentai 

population. 

U.S.A  (portions  of  ID 

XN 

and  MX,  see 

17.84(j)). 

NA 


NA 


17.40(b) 


17.84{) 


3.  It  is  proposed  that  §  17.84  be 
amended  by  adding  paragraph  (k)  to 
read  as  follows: 

§  1 7.84    Special  niiea    vectebrrtea. 

***** 

(k)  Grizzly  bear  {Ursus  arctos 
honibilis). 

(1)  Definitions.  The  definitions  set  out 
in  §  17.3  apply  to  this  paragraph  (k).  For 
purposes  of  this  paragraph — 

(i  J  The  term  Bitterroot  Grizzly  Bear 
Experimental  Population  Area  means 
that  area  delineated  in  paragraph  (k)(9) 
of  this  section,  which  inc'udes  the 
Bitterroot  Grizzly  Bear  Recovery  Area, 
and  within  which  management  plans 
developed  as  part  of  the  Citizen 
Management  Committee  described  in 
paragraph  (k)(12)  of  this  section  vsrill  be 
in  effect.  This  area  is  within  the  historic 
ran^e  of  the  grizzly  bear. 

(ii)  The  term  Bitterroot  Grizzly  Bear 
Recovery  Area  (Recovery  Area)  means 
that  area  delineated  in  paragraph  (k)(10) 
of  this  section  within  which  a 
nonessential  experimental  population  of 
grizzly  bears  is  to  be  released.  The 
Recovery  Area  is  within  the  historic 
ran^e  of  the  species. 

(iii)  The  term  Bitterroot  Valley  means 
those  private  lands  lying  within  the 
Bitterroot  Experimental  Population  Area 
outside  the  Bitterroot  National  Forest 
boimdary  south  of  U.S.  Highway  12  to 
Lost  Trail  Pass. 

(iv)  The  term  Citizen  Management 
Committee  means  that  Committee 
delineated  in  paragraph  (k)(12)  of  this 
section. 

(v)  The  term  take  means  to  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect,  or  to  attempt  to 
engage  in  any  such  conduct.  For 
purposes  of  this  special  rule,  except  for 
persons  engaged  in  hunting  or  shooting 
activities,  any  person  may  take  grizzly 
bears  in  the  area  defined  in  paragraph 
(k)(9)  of  this  section,  provided  that  such 
take  is  incidental  to,  and  not  the 
purpose  of,  an  otherwise  lawful  activity, 
including  activities  conducted  in 


accordance  with  plans  of  the 
Committee,  and  provided  that  such 
taking  shall  be  reported  within  24  hours 
to  appropriate  authorities  as  listed  in 
paragraph  (k)(5)  of  this  section.  Persons 
lawfully  engaged  in  hunting  or  shooting 
activities  must  correctly  identify  their 
target  before  shooting  in  order  to  avoid 
illegally  shooting  a  grizzly  bear.  The  act 
of  taking  a  grizzly  bear  that  is  wrongly 
identified  as  another  species  may  be 
referred  to  appropriate  authorities  for 
prosecution. 

(2)  The  grizzly  bears  to  be 
reintroduced  pursuant  to  this  special 
rule  will  be  nonessential  experimental 
and  release  of  grizzly  bears  piu^uant  to 
this  special  rule  will  further  the 
conservation  of  the  species. 

(3)  No  person  may  take  this  species  in 
the  Experimental  Area,  except  as 
provided  in  paragraphs  (k)(l)(v),  (4),  (5), 
and  (6)  of  this  section, 

(4)  Any  person  with  a  valid  permit 
issued  by  the  U.S.  Fish  and  Wildlife 
Service  or  by  the  appropriate  State  or 
Tribal  agency  pursuant  to  a  subpermit 
issued  by  the  U.S.  Fish  and  Wildlife 
Service  under  §  17.32  may  take  grizzly 
bears  in  the  Experimental  Area  for 
scientific  purposes,  the  enhancement  of 
propagation  or  survival  of  the  species, 
zoological  exhibition,  and  other 
conservation  purposes.  Such  permits 
must  be  consistent  with  the  Act,  with 
management  plans  adopted  for  this 
population  and  with  applicable  State 
fish  and  wildlife  conservation  laws  and 
regulations. 

T5)(i)  Persons  may  take  grizzly  bears 
found  in  the  area  defined  in  paragraph 
(k)(9)  of  this  section  in  defense  of  that 
person's  own  life  or  the  lives  of  other 
persons.  Such  taking  shall  be  reported 
within  24  hours  as  to  date,  exact 
location,  and  circumstances  to  the  U.S. 
Fish  and  Wildlife  Service,  Grizzly  Bear 
Recovery  Coordinator,  University  Hall, 
Room  309,  University  of  Montana, 
Missoula,  Montana  59812  (406-243- 
4903),  or  U.S.  Fish  and  Wildlife  Service, 
Assistant  Regional  Director  for  Law 


Enforcement,  911  NE  11th  Avenue. 
Portland.  Oregon  97232-4181  (503- 
231-6125),  or  U.S.  Fish  and  Wildlife 
Service,  Assistant  Regional  Director  for 
Law  Enforcement,  P.O.  Box  25486,  DFC, 
Denver,  Colorado  80225  (303-236- 
7540),  and  either  the  Idaho  Department 
of  Fish  and  Game,  P.O.  Box  25,  Boise 
Idaho  83707  (208-334-3700),  or  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks,  1420  E.  Sixth  Avenue, 
Helena,  Montana  59620  (406-444- 
2535),  and  Nez  Perce  Tribal  authorities 
(as  appropriate). 

(ii)  Any  livestock  owner  may  be 
issued  a  permit  by  the  U.S.  Fish  and 
Wildlife  Service,  the  Idaho  Department 
of  Fish  and  Game,  or  the  Montana 
Department  of  Fish,  Wildlife  and  Parks 
and  appropriate  Tribal  authorities  to 
harass  grizzly  bears  fotuid  in  the  area 
defined  in  paragraph  (k)(9)  of  this 
section  that  are  actually  harming  or 
killing  livestock,  provided  that  all  such 
harassment  is  by  methods  that  are  not 
lethal  or  physically  injurious  to  the 
grizzly  bear  and  such  harassment  is 
reported  within  24  hours  as  to  date, 
exact  location,  and  circumstances  to  the 
U.S.  Fish  and  Wildlife  Service,  Grizzly 
Bear  Recovery  Coordinator,  University 
Hall,  Room  309.  University  of  Montana, 
Missoula,  Montana  59812  (406-243- 
4903),  or  U.S.  Fish  and  Wildlife  Service. 
Assistant  Regional  Director  for  Law 
Enforcement,  911  NE  11th  Avenue, 
Portland,  Oregon  97232-4181^03- 
231-6125),  or  U.S.  Fish  and  Wildlife 
Service,  Assistant  Regional  Director  for 
Law  Enforcement,  P.O.  Box  25486,  DFC, 
Denver,  Colorado  80225  (303-236-7540) 
and  either  the  Idaho  Department  of  Fish 
and  Game,  P.O.  Box  25,  Boise.  Idaho 
83707  (208-334-3700),  or  the  Montana 
Department  of  Fish,  Wildlife  and  Parks. 
1420  E.  Sixth  Avenue,  Helena,  Montana 
59620  (406-444-2535),  and  the  Nez 
Perce  Tribal  authorities  (as  appropriate). 

(iii)  Any  livestock  owner  may  be 
issued  a  permit  by  the  U.S.  Fish  and 
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Wildlife  Service,  the  Idaho  Department 
of  Fish  and  Game,  or  the  Montana 
Department  of  Fish,  Wildlife  and  Parks 
to  take  grizzly  bears  on  private  lands 
found  in  the  area  defined  in  paragraph 
(k)(9)  of  this  section  to  protect  livestock 
actually  pursued  or  being  killed  on 
private  property,  after  any  response 
protocol  established  by  the  Committee 
has  been  satisfied  and  efforts  to  capture 
depredating  grizzly  bears  by  U.S.  Fish 
and  Wildlife  Service  or  State  or  Tribal 
wildlife  agency  persoiuiel  have  proven 
unsuccessful,  provided  that  all  such 
taking  shall  be  reported  as  to  date,  exact 
location,  and  circiunstances  within  24 
hours  to  the  U.S.  Fish  and  Wildlife 
Service,  Grizzly  Bear  Recovery 
Coordinator,  University  Hall,  Room  309, 
University  of  Montana,  Missoula, 
Montana  59812  (406-243-4903),  or  U.S. 
Fish  and  Wildlife  Service,  Assistant 
Regional  Director  for  Law  Enforcement. 
911  NE  11th  Avenue,  Portland,  Oregon 
97232-m81  (503-231-6125).  or  U.S. 
Fish  and  Wildlife  Service,  Assistant 
Regional  Director  for  Law  Enforcement, 
P.O.  Box  25486,  DFC,  Denver.  Colorado 
80225  (303-236-7540)  and  either  the 
Idaho  Department  of  Fish  and  Came, 
P.O.  Box  25,  Boise  Idaho  83707  (20a- 
334-3700),  or  the  Montana  Department 
of  Fish.  Wildlife  and  Parks,  1420  E. 
Sixth  Avenue,  Helena,  Montana  59620 
(406-444-2535),  and  the  Nez  Perce 
Tribal  authorities  (as  appropriate). 

(6)  Any  authorized  employee  or  agent 
of  the  U.S.  Fish  and  Wildlife  Service  or 
appropriate  State  wildlife  agency  or  Nez 
Perce  Tribe  who  is  lawfully  designated 
for  such  purposes,  when  acting  in  the 
course  of  official  duties,  may  take  a 
grizzly  bear  from  the  wild  in  the 
Experimental  Areas  if  such  action  is 
necessary  to: 

(i)  Aid  a  sick,  injured,  or  orphaned 
grizzly  bear; 

(ii)  Dispose  of  a  dead  grizzly  bear,  or 
salvage  a  dead  grizzly  bear  that  may  be 
useful  for  scientific  study; 

(iii)  Take  a  grizzly  bear  that 
constitutes  a  demonstrable  but 
nonimmediate  threat  to  human  safety  or 
that  is  responsible  for  depredations  to 
lawfully  present  domestic  animals  or 
other  personal  property,  if  it  has  not 
been  possible  to  otherwise  eliminate 
such  depredation  or  loss  of  personal 
property  and  after  it  has  been 
demonstrated  that  it  has  not  been 
possible  to  eliminate  such  threat  by  live 
capturing  and  releasing  the  grizzly  bear 
unharmed  in  the  area  defined  in 
paragraph  (k)(10)  of  this  section  or  other 
areas  approved  by  the  Committee; 

(iv)  Move  a  grizzly  bear  for  genetic 
purposes; 

(v)  Relocate  a  grizzly  bear  to  avoid 
cooilict  with  human  activities; 


(vi)  Relocate  grizzly  bears  within  the 
Experimental  Area  to  improve  grizzly 
bear  survival  and  recovery  prospects. 

(7)  No  person  except  those  authorized 
under  paragraphs  (k)(4)  (5)  and  (6)  of 
this  section  shall  possess«sell,  deliver, 
carry,  transport,  ship,  import,  or  export 
by  any  means  whatsoever  any  grizzly 
bear  or  part  thereof  from  the 
Experimental  Population  Area  taken  in 
violation  of  these  regulations  or  in 
violation  of  applicable  State  fish  and 
wildlife  laws  or  regulations  or  the 
Endangered  Species  Act. 

(8)  It  is  unlawful  for  any  person  to 
attempt  to  commit,  solicit  another  to 
commit,  or  cause  to  be  committed  any 
offense  defined  in  paragraphs  (k)  (3)  and 
(7)  of  this  section. 

(9)  Bittenxyot  Grizzly  Bear 
Experimental  Population  Area.  The 
boundaries  of  the  Bitterroot  Grizzly  Bear 
Experimental  Population  Area  are 
delineated  by  U.S.  93  from  Missoula, 
Montana,  to  Challis,  Idaho;  Idaho  75 
from  Challis  to  Stanley,  Idaho;  Idaho  21 
from  Stanley  to  Lowman,  Idaho;  State 
Highway  17  from  Lowman  to  Banks. 
Idaho;  Idaho  55  from  Banks  to  New 
Meadows,  Idaho;  U.S.  95  from  New 
Meadows  to  Coeur  d'Alene,  Idaho;  and 
Interstate  90  from  Coeur  d'Alene  to 
Missoula,  Montana.  Grizzly  bears  within 
both  the  Recovery  Area  as  defined  in 
(k)(10)  of  this  section  and  within  the 
Experimental  Area  will  be 
accommodated  through  management 
provisions  provided  for  in  this  rule  and 
through  the  management  plans  and 
policies  developed  by  the  Committee. 
All  grizzly  bears  found  in  the  wild 
within  the  boundaries  of  this  paragraph 
(k)(9)  of  this  section  after  the  first 
releases  will  be  considered  nonessential 
experimental  animals.  In  the 
conterminous  United  States,  a  grizzly 
bear  that  is  outside  the  experimental 
area  (as  defined  in  paragraph  (k)(9)  of 
this  section)  would  be  considered  as 
threatened  unless  it  i&  marked  or 
otherwise  known  to  be  an  experimental 
animal. 

(10)  Bitterroot  Grizzly  Bear  Recovery 
Area.  The  Bitterroot  Grizzly  Bear 
Recovery  Area  consists  of  the  Selway- 
Bitterroot  Wilderness  and  the  Frank 
Church  River  of  No  Retiun  Wilderness. 
All  reintroductions  will  take  place  in 
the  Selway-Bitterroot  Wilderness  unless 
the  Committee  determines  that 
reintroduction  in  the  Frank  Church 
River  of  No  Return  Wilderness  is 
appropriate.  The  term  "Bitterroot 
Grizzly  Bear  Recovery  Area"  used  here 
identifies  the  area  of  recovery  emphasis. 

(11)  Recovery  Goal.  The  Bitterroot 
Chapter  of  the  Grizzly  Bear  Recovery 
Plan  identifies  a  tentative  recovery  goal. 
This  recovery  goal  may  be  refined  by  the 


Committee  as  grizzly  bears  are 
reintroduced  and  occupy  suitable 
habitats  in  the  Experimental  Area. 
When  the  final  recovery  goal  is  met,  the 
Secretary  of  the  Interior  intends  to 
publish  a  proposed  rule  for  the  delisting 
of  the  grizzly  bear  population  within  the 
Experimental  Area  in  accordance  with 
the  requirements  of  the  Act  and  its 
regulations. 

Il2)  Citizen  Management  Committee. 
This  Committee  shall  be  authorized 
management  implementation 
responsibility  by  the  Secretary  of  the 
Interior,  in  consultation  with  the 
governors  of  Idaho  and  Montana,  for  the 
Bitterroot  grizzly  bear  experimental 
population.  As  soon  as  possible  after  the 
effective  date  of  this  rule,  the  Committee 
shall  be  organized  by  requesting 
nominations  of  citizen  members  by  the 
governors  of  Idaho  and  Montana,  the 
Nez  Perce  Tribe,  and  nomination  of 
agency  members  by  represented 
agencies. 

(i)  The  Committee  shall  be  composed 
of  15  members  serving  6-year  terms. 
Appointments  may  initially  be  of  lesser 
terms  to  ensiu^  staggered  replacement 
Membership  shall  consist  of  seven 
individuals  appointed  by  the  Secretary 
of  the  Interior  based  upon  the 
recommendations  of  the  Governor  of 
Idaho,  five  members  appointed  by  the 
Secretary  of  the  Interior  based  upon  the 
recommendations  of  the  Governor  of 
Montana,  one  member  representing  the 
U.S.  Forest  Service  appointed  by  the 
Secretary  of  Agriculture  or  his/her 
designee,  and  one  member  representing 
the  U.S.  Fish  and  Wildlife  Service 
appointed  by  the  Secretary  of  the 
Interior  or  his/her  designee.  Members 
recommended  by  the  Governors  of 
Idaho  and  Montana  shall  be  based  on 
the  recommendations  of  the  interested 
parties  and  shall  include  at  least  one 
representative  each  from  the  appropriate 
State  fish  and  wildlife  agencies.  If  either 
Governor  fails  to  make 
recommendations,  the  Secretary  (or  his/ 
her  designee)  shall  accept 
recommendations  from  interested 
parties  on  the  Governor's  behalf.  The 
Committee  shall  consist  of  a  cross- 
section  of  interests  reflecting  a  balance 
of  viewpoints,  be  selected  for  their 
diversity  of  knowledge  and  experience 
in  natural  resource  issues,  and  for  their 
commitment  to  collaborative  decision 
making.  The  Committee  shall  be 
selected  from  communities  within  and 
adjacent  to  the  Recovery  and 
Experimental  areas.  The  Secretary  of  the 
Interior  shall  solicit  recommendations 
from  the  Nez  Perce  Tribe  and  shall 
appoint  one  member.  The  Secretary  of 
the  Interior  shall  fill  vacancies  as  they 
occur  with  the  appropriate  members 
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based  on  the  recommendation  of  the 
appropriate  Governor  or  the  Nez  Perce 
Tribe. 

(ii)  The  Committee  will  be  authorized 
and  tasked  with: 

(A)  Developing  a  process  for  obtaining 
the  best  biological,  social,  and  economic 
data,  which  shall  include  an  explicit 
mechanism  for  peer-reviewed,  scientific 
articles  to  be  submitted  to  and 
considered  by  the  Committee,  as  well  as 
periodic  public  meetings  (not  less  than 
every  2  years)  in  which  qualified 
scientists  may  submit  comments  to  and 
be  questioned  by  the  Committee.  The 
Committee  will  base  its  decisions  upon 
the  best  scientific  and  commercial  data 
available.  All  decisions  of  the 
Committee  including  components  of  its 
management  plans  must  lead  toward 
recovery  of  the  grizzly  bear  and 
minimize  social  and  economic  impacts. 

(B)  Soliciting  technical  advice  and 
guidance  from  outside  experts. 

(C)  Implementing  the  Bitterroot 
chapter  of  the  Grizzly  Bear  Recovery 
Plan.  Develop  management  plans  and 
policies,  as  necessary,  for  the 
management  of  grizzly  bears  in  the 
Experimental  Area.  Such  management 
plans  and  policies  will  be  in  accordance 
with  applicable  State  and  Federal  laws. 
The  Committee  shall  give  full 
consideration  to  the  comments  and 
opinions  of  the  U.S.  Fish  and  Wildlife 
Service,  Idaho  Department  of  Fish  and 
Game,  and  the  Montana  Department  of 
Fish,  Wildlife  and  Parks,  and  the  Nez 
Perce  Tribe. 

(D)  Providing  means  by  which  the 
public  may  participate  in,  review,  and 
comment  on  the  decisions  of  the 
Committee.  The  Conunittee  must 
thoroughly  consider  and  respond  to 
public  input  prior  to  its  decisions. 

(E)  Developing  its  internal  processes, 
where  appropriate,  such  as  governance, 
decision  making,  quorum,  officers, 
meeting  schedules  and  location,  public 
notice  of  meetings,  minutes,  etc.  Given 
the  large  size  of  the  Committee,  an 
affirmative  vote  by  a  simple  majority  is 
sufficient  to  approve  any  Committee 
decisions. 

(F)  Requesting  staff  support  from 
Idaho  Department  of  Fish  and  Game, 
Montana  Department  of  Fish,  Wildlife 
and  Parks,  the  U.S.  Fish  and  Wildlife 
Service,  the  U.S.  Forest  Service,  other 
affected  Federal  agencies,  and  the  Nez 
Perce  Tribe,  to  perform  administrative 
functions  and  reimburse  Committee 
members  for  costs  associated  with 
meetings,  travel,  and  incidentals. 

(G)  Reviewing  existing  grizzly  bear 
standards  and  guidelines  utilized  by  the 
U.S.  Forest  Service  and  other  agencies 
and  landowners.  Existing  Forest  Plan 
standards  and  guidelines,  as  amended. 


will  be  deemed  adequate  pending 
review  by  the  Committee.  The 
Committee  reviews  of  grizzly  bear 
mortalities  will  be  the  primary 
mechanism  to  assess  the  adequacy  of 
existing  management  techniques  and 
standards.  If  the  Committee  deems  such 
standards  and  guidelines  inadequate  for 
recovery  of  grizzly  bears,  the  Committee 
may  recommend  changes  to  the  U.S. 
Forest  Service  and  other  agencies  and 
landowners. 

(H)  Developing  grizzly  bear  guidance 
for  proper  camping  and  sanitation 
within  the  Experimental  Area.  Existing 
grizzly  bear  camping  and  sanitation 
procedures  developed  in  other 
ecosystems  with  grizzly  bears  will  serve 
as  a  basis  for  such  guidelines. 

(I)  Develop  response  protocol  for 
responding  to  grizzly/human 
encounters,  livestock  depredations, 
damage  to  lawfully  present  property, 
and  other  grizzly/human  conflicts 
within  the  Experimental  Area.  Any 
response  protocol  developed  by  the 
Committee  will  have  to  undergo  public 
comment  and  be  revised  as  appropriate 
based  on  comments  received.  Any 
conflicts  or  mortalities  associated  with 
these  activities  will  result  in  review  by 
the  Committee  to  determine  any 
recommendations  that  the  Committee 
can  make  to  help  prevent  future 
conflicts  or  mortalities.  Policy  changes 
on  trail  restrictions  will  be 
recommended  by  the  Committee  as 
necessary  to  appropriate  wildlife  and 
land  management  agencies. 

(J)  Revising  mortality  limits, 
population  determinations,  and  other 
criteria  for  recovery  as  appropriate. 

(K)  Reviewing  all  human-caused 
mortalities  during  the  first  5  years  to 
determine  whether  new  measures  for 
avoiding  future  occurrences  are 
required.  If  grizzly  bear  mortalities 
occtir  as  a  result  of  black  bear  hunting, 
the  Committee  will  work  with  the  Fish 
and  Game  Departments  in  both  Idaho 
and  Montana  to  develop  solutions  to 
minimize  conflicts  between  grizzly 
bears  and  black  bear  hunting. 

(L)  Developing  strategies  to  emphasize 
recovery  inside  the  recovery  area  and  to 
accommodate  grizzly  bears  inside  the 
Experimental  Area.  Grizzly  bears  may 
range  outside  the  Recovery  Area 
because  grizzly  bear  habitat  exists 
throughout  the  Experimental  Area. 
Where  conflicts  are  both  significant  and 
cannot  be  corrected  as  determined  by 
the  Committee,  including  conflicts 
associated  with  livestock,  the 
Committee  will  develop  strategies  to 
discourage  grizzly  bear  occupancy  in 
portions  of  the  Experimental  Area. 
Unless  the  Committee  determines 
otherwise,  this  rule  provides  that 


private  lands  outside  the  national  forest 
boundary  in  the  Bitterroot  Valley  are  an 
area  where  any  human/grizzly  conflicts 
would  be  considered  significant.  Grizzly 
bear  occupancy  will  be  discouraged  in 
these  areas  and  grizzly  bears  will  be 
captured  and  returned  to  the  Recovery 
Area. 

(M)  Establishing  standards  for 
determining  whether  or  not  the 
experimental  reintroduction  has  been 
successful.  It  is  recognized  that  absent 
extraordinary  circumstances,  these 
standards  will  reflect  that  the  success  or 
failure  of  the  program  cannot  be 
measured  in  less  than  10  years.  General 
guidelines  for  such  standards  include 
one  or  more  of  the  following  conditions: 

[1]  If,  within  the  number  of  years 
established  by  the  Committee  following 
initial  reintroduction,  no  relocated 
grizzly  bear  remains  vdthin  the 
Experimental  Area  and  the  reasons  for 
emigration  or  mortality  cannot  be 
identified  and/or  remedied: 

(2)  If,  within  the  number  of  years 
established  by  the  Committee  following 
initial  reintroduction,  no  cubs  of  the 
year  or  yearlings  exist  and  the  relocated 
bears  are  not  showing  signs  of 
successful  reproduction  as  evidenced  by 
no  cubs  of  the  year  or  yearlings. 

(N)  Develop  procedures  for  the 
expeditious  issuance  of  permits 
described  in  paragraph  (k)(5)(iii)  of  this 
section. 

(O)  Develop  2-year  work  plans  for 
submittal  to  the  Secretary  of  the  Interior 
pursuant  to  paragraph  (k)(14)  of  this 
section. 

(P)  The  Committee  may  recommend 
refined  recovery  goals  for  the  Bitterroot 
Chapter  of  the  Grizzly  Bear  Recovery 
Plan  and  a  final  recovery  goal  when 
sufficient  information  is  available. 
Sufficient  information  is  currentiy  not 
available  to  develop  a  scientifically 
sound  recovery  goal.  As  this 
information  becomes  available,  the 
Committee  may  recommend  the 
recovery  goal  to  the  Secretary  of  the 
Interior  and  procedures  for  determining 
how  this  goal  will  be  measured.  The 
recovery  goal  for  the  Bitterroot  grizzly 
bear  population  will  be  consistent  with 
the  habitat  available  within  the 
Recovery  Area  and  the  best  scientific 
and  commercial  data  available.  Any 
revised  recovery  goals  developed  by  the 
Committee  will  require  public  review 
appropriate  for  the  revision  of  a 
recovery  plan.  Bears  outside  the 
Recovery  Area  will  contribute  to 
meeting  the  recovery  goal  if  there  is 
reasonable  certainty  for  their  long-term 
occupancy  in  such  habitats  outside  the 
Recovery  Area. 

(13)  The  Idaho  Department  of  Fish 
and  Game  and  the  Montana  Department 


35772 


Federal  Register  /  Vol.  62,  No.  127  /  Wednesday,  July  2,  1997  /  Proposed  Rules 


of  Fish,  Wildlife  and  Parks,  in 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  and  Nez  Perce  Tribe, 
will  exercise  day-to-day  management 
responsibility  within  the  Experimental 
Area  in  accordance  with  this  rule,  the 
Bitterroot  Chapter  in  the  Grizzly  Bear 
Recovery  Flan  and  the  policies  and 
plans  described  in  (k)(12)  of  this 
section. 

(14)  The  Secretary  of  the  Interior  or 
his  or  her  designee  shall  review  2-year 
work  plans  to  be  submitted  by  the 
Committee  which  outline  the  directions 
for  the  Bitterroot  reintroduction  effort.  If 
the  Secretary  of  the  Interior  determines, 
through  his/her  representative  on  the 
Committee  that  the  decisions  of  the 
Committee,  the  management  plans,  or 
the  implementation  of  those  plans  are 
not  leading  to  the  recovery  of  the  grizzly 
bear  within  the  Experimental  Area,  the 
Secretary  of  the  Interior's  representative 
on  the  Committee  shall  solicit  from  the 
Committee  a  determination  whether  the 
decision,  the  plan,  or  implementation  of 
components  of  the  plan  are  leading  to 
recovery.  Notwithstanding  a 
determination  by  the  Committee  that  a 
decision,  plan,  or  implementation  of  a 
plan  are  leading  to  recovery  of  the 
grizzly  bear  within  the  Experimental 
Area,  the  Secretary  of  the  Interior,  who 
necessarily  retains  final  responsibility 
and  authority  for  implementation  of  the 
Endangered  Species  Act,  may  find  that 
the  decision,  plan,  or  implementation  of 
a  plan  are  inadequate  for  recovery  and 
may  resume  lead  management 
responsibility.  In  the  event  that  the 


Secretary  of  the  Interior  determines  that 
the  actions  of  the  Committee  are  not 
leading  to  recovery  of  the  Bitterroot 
grizzly  bear  population,  then  the 
Secretary  of  the  Interior  shall  resume 
lead  management  implementation 
responsibility  for  the  Bitterroot 
experimental  grizzly  bear  population. 
The  Secretary  of  the  Interior's  decision 
shall  be  based  on  the  best  scientific  and 
commercial  data  available.  Prior  to  such 
resumption  of  lead  management 
implementation  responsibility,  the 
Secretary  of  the  Interior  shall  provide 
the  Committee  with  recommended 
corrective  actions  and  a  6-month  time 
frame  in  which  to  accomplish  those 
actions.  Should  the  Secretary  resume 
lead  management  responsibilit;y,  the 
Committee  would  be  disbanded  and  all 
requirements  identified  in  this  rule 
regarding  the  Committee  would  be 
automatically  nullified.  If  the  Secretary 
does  not  resume  lead  management 
responsibility,  the  Committee  shall 
continue  until  the  recovery  objectives 
have  been  met  and  the  Secretary  of  the 
Interior  has  completed  delisting. 

(15)  The  reintroduced  population  will 
be  monitored  closely  for  the  duration  of 
the  recovery  process,  generally  by  use  of 
radio  teleme^y  as  appropriate. 

(16)  The  status  of  Bitterroot  grizzly 
bear  recovery  will  be  reevaluated  by  the 
Committee  and  Secretary  of  the  Interior 
at  5-year  intervals.  This  review  will  take 
into  account  the  reproductive  success  of 
the  grizzly  bears  released,  human- 
caused  mortality,  movement  patterns  of 
individual  bears,  food  habits,  and 
overall  health  of  the  population  and  will 


recommend  changes  and  improvements 
in  the  recovery  program. 

(17)  Determination  of  an  Unsuccessful 
Reintroduction  Under  Nonessential 
Experimental  Designation  by  the 
Secretary  of  the  Interior.  If,  based  on  any 
of  the  criteria  established  by  the 
Committee,  unless  the  Secretary  of  the 
Interior  has  resumed  management  under 
(k)(14)  of  this  section,  the  Secretary  of 
the  Interior  concludes,  after 
consultation  with  the  Committee,  the 
States  of  Idaho  and  Montana,  the  Idaho 
Department  of  Fish  and  Game,  the 
Montana  Department  of  Fish,  Wildlife 
and  Parks,  and  the  Nez  Perce  Tribe,  that 
the  reintroduction  has  failed  to  produce 
a  self-sustaining  population,  this  rule 
will  not  be  utilized  as  authority  to 
reintroduce  additional  grizzly  bears. 
Any  remaining  bears  will  retain  their 
experimental  status.  Prior  to  declaring 
the  experimental  reintroduction  a 
failure,  a  full  evaluation  will  be 
conducted  by  the  U.S.  Fish  and  Wildlife 
Service  into  the  probable  causes  of  the 
failure.  If  the  causes  can  be  determined, 
and  legal  and  reasonable  remedial 
measures  identified  and  implemented, 
consideration  will  be  given  to 
continuing  the  relocation  effort  and  the 
relocated  population.  If  such  reasonable 
measures  cannot  be  identified  and 
implemented,  the  results  of  the 
evaluation  will  be  published  in  the 
Federal  Register  with  a  proposed 
rulemaking  to  terminate  the  authority 
for  additional  experimental 
reintroductions. 
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Dated:  June  3,  1997. 

William  Leary, 

Acting  Deputy  Assistant  Secretary,  Fish, 
Wildlife  and  Parks. 

[FR  Doc.  97-17136  Filed  7-1-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

pocket  No.  970523122-7122-01;  1.0. 
041897B] 

RIN  0648-AH52 

Fisheries  of  the  Caribbean,  Gutf  of 
Mexico,  and  South  Atlantic;  Shrimp 
Fishery  of  the  Gulf  of  Mexico; 
Amendment  9 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  9  to  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  of  the  Gulf  of  Mexico 
(FMP).  Amendment  9  would  require, 
with  limited  exceptions,  the  use  of 
certified  bycatch  reduction  devices 
(BRDs)  in  shrimp  trawls  in  the  exclusive 
economic  zone  (EEZ)  in  the  Gulf  of 
Mexico  shoreward  of  the  100-fathom 
(fm)  (183-m)  depth  contour  west  of 
85''30'  W.  long.:  set  the  bycatch 
reduction  criterion  for  the  certification 
of  BRDs;  and  establish  an  FMP 
framework  procedure  for  modifying  the 
bycatch  reduction  criterion,  for 
establishing  and  modifying  the  BRD 
testing  protocol  and  its  specifications, 
and  for  certifying  and  decertifying 
BRDs.  The  intended  effects  are  to  reduce 
the  unwanted  bycatch  mortality  of 
juvenile  red  snapper  and,  to  the  extent 
practicable,  not  adversely  affect  the 
shrimp  fishery  in  the  Gulf  of  Mexico. 
DATES;  Written  comments  must  be 
received  on  or  before  August  18,  1997. 
ADDRESSES:  Comments  on  the  proposed 
rule  must  be  sent  to  the  Southeast 
Regional  Office,  NMFS,  9721  Executive 
Center  Drive  N.,  St.  Petersburg,  FL 
33702.  Requests  for  copies  of 
Amendment  9,  which  includes  a 
regulatory  impact  review  (RIR),  an 
initial  regulatory  flexibility  analysis 
(IRFA),  a  fishery  impact  statement,  and 
a  final  supplemental  enviroiunental 
impact  statement  (final  SEIS)  should  be 
sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council.  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619-2266;  Phone: 813-228-2815; 
Fax:  813-225-7015. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E   Justen,  813-570-5305. 
SUPPt-EMEMTARY  INFORMATION;  The  FMP 
was  prepared  by  the  Gulf  of  Mexico 


Fishery  Management  Council  (Council) 
and  is  implemented  through  regulations 
at  50  CFR  part  622  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 

Background 

The  shrimp  fishery  is  the  most 
valuable  commercial  Hshery  in  the  Gulf 
of  Mexico.  In  1995,  roughly  5,000  large 
vessels  and  some  20,000  small  boats 
harvested  219.8  million  lb  (99.700  mt) 
with  an  exvessel  value  of  $437.4 
million.  Shrimp  species  managed  under 
the  FMP  are  brown  shrimp,  pink 
shrimp,  rock  shrimp,  royal  red  shrimp, 
seabob  shrimp,  and  white  shrimp.  All 
except  royal  red  shrimp  are  harvested  in 
water  depths  less  than  100  fm  (183  m). 
Royal  red  shrimp  are  not  found  in 
depths  less  than  100  fm. 

Shrimp  trawls  have  a  significant 
bycatch  of  non-target  finfish  and 
invertebrates,  most  of  which  are 
discarded  dead.  Scientific  survey  results 
indicate  that  the  ratio  of  the  weight  of 
finfish  bycatch  to  that  of  shrimp  caught 
is  about  4.2  to  1. 

Bycatch  may  result  in  the  reduction  of 
species  diversity  within  a  marine 
ecosystem,  adversely  impact  other 
fauna,  and  significantly  reduce  the  yield 
in  other  fisheries  that  are  directed  at 
aduhs  of  the  discarded  species. 
Important  fish  species  in  the  shrimp 
fishery  bycatch  include  juveniles  of  red 
snapper,  king  and  Spanish  mackerel, 
and  sharks.  U  left  to  mature  and  grow, 
these  juvenile  fish  possibly  could  be 
harvested  later  and  produce  a 
significantly  higher  yield  in  weight  as 
well  as  enhancing  the  reproductive 
capacity  of  their  stocks. 

Recent  concerns  over  the  shrimp 
fishery  bycatch  in  the  Gulf  of  Mexico 
have  focused  on  the  high  mortality  of 
juvenile  (age  0  and  age  1)  red  snapper, 
a  valuable  reef  fish  species  for 
commercial  and  recreational  fisheries. 
In  1991,  NMFS  began  participation  in  a 
cooperative  research  program  on  the 
magnitude,  composition,  and  impacts  of 
the  shrimp  fishery  bycatch  in  the  Gulf 
of  Mexico  and  South  Atlantic  and  on 
technological  approaches  for  reducing 
this  bycatch.  The  shrimp  and  finfish 
industries,  states,  universities,  and 
NMFS  have  been  major  partners  in  this 
cooperative  research  effort.  To  date,  this 
research  program  has  involved 
expenditures  of  more  than  $10  million. 

Based  on  research  results,  the  Council 
developed  Amendment  9  to  reduce  the 
unwanted  bycatch  of  juvenile  red 
snapper  while,  to  the  extent  practicable, 
minimizing  adverse  effects  on  the 
shrimp  fishery.  The  red  snapper  stock  of 
the  Gulf  of  Mexico  is  overfished.  Even 


if  the  directed  fisheries  for  adult  red 
snapper  were  eliminated,  the  bycatch  of 
juvenile  red  snapper  in  shrimp  trawls 
would  still  need  to  be  reduced 
significantly  for  the  adult  spawning 
stock  to  recover.  Under  the  Fishery 
Management  Plan  for  the  Reef  Fish 
Resources  of  the  Gulf  of  Mexico,  the  red 
snapper  stock  is  subject  to  a  long-term 
rebuilding  program  with  the  objective  of 
reaching  a  20  percent  spawning 
potential  ratio  (SPR)  by  the  year  2019, 
at  which  point  the  stock  would  no 
longer  be  considered  overfished. 

Management  Measures  in  Amendment 
9 

The  critical  management  measiu« 
would  require  instaUation  of  NMFS- 
certified  BRDs  in  shrimp  trawls  towed 
in  the  Gulf  of  Mexico  EEZ  shoreward  of 
the  100-fm  (183-m)  depth  contour  west 
of  85°30'  W.  long.,  the  approximate 
longitude  of  Cape  San  Bias,  FL.  To  be 
certified,  these  BRDs  must  reduce  the 
bycatch  mortality  of  juvenile  red 
snapper  by  a  minimum  of  44  percent 
from  the  average  level  of  mortality  on 
these  age  groups  during  the  years  1984- 
89.  Specifically,  on  boaird  a  shrimp 
trawler,  each  trawl  net  that  is  rigged  for 
fishing,  and  each  try  net  that  is  rigged 
for  fishing  and  has  a  headrope  length 
greater  than  16.0  ft  (4.9  m),  would  be 
required  to  have  a  certified  BRD 
installed.  BRD  designs  that  have  passed 
the  operational  testing  phase  of  the 
NMFS  cooperative  bycatch  research 
program  (i.e.,  the  fisheye  BRD  and  the 
Andrews  turtle  excluder  device  (TED)) 
would  be  certified  for  use  in  the  EEZ 
where  BRDs  are  required. 

The  fisheye  BRD  is  a  cone-shaped 
rigid  frame  constructed  from  aluminum 
or  steel  that  is  inserted  into  the  top 
center  of  the  codend  to  form  an  escape 
opening  facing  the  mouth  of  the  trawl. 

The  Andrews  TED  is  an  approved  soft 
TED  made  of  webbing  that  is  designed 
to  exclude  marine  turtles  from  shrimp 
trawls.  This  TED  also  meets  the  bycatch 
reduction  criterion  for  juvenile  red 
snapper  and  is  considered  as  a 
potentially  certifiable  BRD  upon 
implementation  of  Amendment  9,  if  not 
prohibited  fit>m  use  as  a  TED  by  other 
applicable  Federal  law  or  regulation.  On 
December  19, 1996,  NMFS  issued  a  final 
rule  (61  FR  66933)  under  the 
Endangered  Species  Act  (ESA)  that 
decertified  the  Andrews  TED  effective 
March  1,  1997,  in  the  specified 
conservation  area  (i.e.,  0-10  nautical 
miles  offshore  west  of  the  Mississippi 
River)  and,  effective  December  19,  1997, 
throughout  the  Gulf.  New  tests 
indicated  that  this  TED  does  not  meet 
the  requirements  for  excluding  turtles. 
That  final  rule  would  remove  the 


Andrews  TED  frtjm  the  list  of  NMFS- 
approved  TEDs  unless  improvements  or 
modifications  are  made  to  the  design,  so 
that  it  will  exclude  turtles  effectively. 
Thus,  the  Andrews  TED  would  be  a 
certified  BRD  upon  implementation  of 
Amendment  9  only  during  a  time  when, 
and  in  a  geographical  area  where,  it  is 
an  approved  TED,  as  specified  in  the 
applicable  ESA  regulations  (i.e.,  at  50 
CFR  227.72(e)(4)(iii)). 

Amendment  9  would  exclude  from 
the  requirement  for  use  of  BRDs:  (1) 
Vessels  trawling  for  royal  red  shrimp 
beyond  the  100-fm  (183-m)  depth 
contour  or  trawling  for  butterfish  or 
groundfish;  (2)  a  single  try  net  with  a 
headrope  of  16  ft  (4.9  m)  or  less  on  each 
vessel;  and  (3)  vessels  trawling  for 
shrimp  with  no  more  than  two  rigid- 
frame  roller  trawls  limited  to  16  ft  (4.9 
m)  or  less,  such  as  those  used  in  the  Big 
Bend  area  of  Florida.  The  rationale  for 
excluding  vessels  fishing  for  royal  red 
shrimp  is  that  red  snapper  rarely  occur 
in  areas  where  royal  red  shrimp  are 
caught.  Vessels  trawling  for  butterfish 
would  be  excluded  because,  based  on 
observer  information,  such  vessels  have 
a  minimal  bycatch  of  red  snapper  and 
only  two  or  three  vessels  are  in  the 
fishery.  Vessels  trawling  for  groundfish 
would  be  excluded  because  these 
vessels  have  a  minimal  bycatch  of  red 
snapper  compared  to  shrimp  trawlers. 
In  the  butterfish  and  groundfish 
fisheries,  the  mesh  sizes  and 
deployments  of  trawls  make  it  highly 
unlikely  that  a  vessel  would  have  on- 
board or  landed  catch  of  shrimp  in 
excess  of  1  percent,  by  weight. 
Therefore,  the  codified  text  of  this 
proposed  rule  contains  no  explicit 
exemption  from  the  requirement  for  the 
use  of  a  BRD  by  a  vessel  trawling  for 
butterfish  or  groundfish — such  vessel, 
by  definition,  would  not  be  a  "shrimp 
trawler"  required  to  have  a  BRD  in  each 
net.  Vessels  trawling  for  shrimp  with 
rigid-frame  roller  trawls  would  be 
excluded  because  such  vessels  operate 
in  shallow  waters  where  red  snapper  are 
not  found  in  significant  numbers. 

Framework  Measures  in  Amendment  9 

The  purpose  of  the  framework 
measures  is  to  provide  a  flexible 
management  system  to  minimize 
regulatory  delays  while  maintaining 
substantial  Council  and  public  input 
into  management  decisions.  With  these 
procedures  in  place,  management  can 
rapidly  adapt  to  changes  in  the 
abundance  of  red  snapper,  new 
scientific  information,  and  changes  in 
fishing  practices,  such  as  seasonal 
variations  in  fishing  patterns,  areas,  and 
effort.  In  addition,  BRD  certification/ 
decertification  via  the  framework 


procedure  may  be  expedited  to  react  to 
changes  in  the  certification  criterion  and 
to  the  testing  of  new  or  modified  BRDs. 

If  Amendment  9  is  approved,  the 
following  procedures  would  be  followed 
under  the  framework  measures  that  are 
contained  in  Amendment  9  but  are  not 
part  of  the  proposed  rule. 

Modification  of  the  Bycatch  Reduction 
Criterion 

The  Council  would  evaluate  the  need 
for  changes  to  the  bycatch  reduction 
criterion  for  red  snapper  and 
recommend  needed  changes  to  the 
Regional  Admirustrator,  Southeast 
Regional  Office,  NMFS  (Regional 
Administrator).  Such  changes  would  be 
accomplished  through  regulatory 
amendments  (which  would  modify  the 
final  rule  implementing  Amendment  9 
through  notice-and-comment 
rulemaking).  If  the  Council  determines 
that  bycatch  reduction  criteria  are 
needed  for  other  finfish  species,  those 
criteria  would  be  established  by  FMP 
amendments. 

The  Council  would  establish  a  Special 
BRD  Advisory  Panel  (SBAP)  made  up  of 
scientists,  engineers,  fishermen, 
enviroiunentalists,  and  others  with 
knowledge  of  BRDs  and  their  ability  to 
reduce  bycatch  of  juvenile  red  snapper. 
The  SBAP  would  advise  the  Council  on 
the  need  for,  and  recommendations 
regarding,  modifications  to  the  bycatch 
reduction  criterion  for  red  snapper. 
Prior  to  recommending  such  changes, 
the  Council  would  also  consult  its 
shrimp  and  reef  fish  committees,  as 
appropriate. 

m  addressing  changes  to  bycatch 
reduction  criterion  for  juvenile  red 
snapper,  the  Council  would  consider 
the  status  of  red  snapper  stocks  as 
reflected  in  stock  assessments,  the 
impacts  of  shrimp  trawl  bycatch,  and 
the  impacts  of  the  directed  fishery  for 
red  snapper  on  the  stock.  The  Council 
would  also  consider  factors  related  to 
the  shrimp  fishery  such  as  changes  in 
fishing  effort,  the  effects  of  state  and 
Federal  management  efforts  on  bycatch, 
changes  in  TED  gear  or  rules  that  may 
affect  bycatch,  closed  areas,  closed 
seasons  and/or  seasonal  usage  of  BRDs. 
and  limitations  on  the  types  and  sizes 
of  trawl  gear.  The  Council  would 
consider  environmental  and  ecological 
effects,  social  and  economic  factors  in 
the  commercial  and  recreational 
fisheries  for  both  red  snapper  and 
shrimp,  and  other  relevant  data. 
Modifications  to  the  bycatch  reduction 
criterion  would  be  based  on  the  best 
available  scientific  information  and 
must  be  achievable  through  available,  or 
soon  to  be  available,  technology.  Public 
comments  would  be  received  prior  to 


changes,  and  public  testimony  would  be 
obtained  at  the  meeting  at  which  the 
Council  considers  changing  the  criteria. 

The  bycatch  reduction  criterion 
would  be  specified  in  terms  of  a 
percentage  reduction  in  bycatch 
mortality  of  juvenile  red  snapper  (age  0 
and  age  1)  from  the  average  level  of 
mortality  on  those  age  groups  during  the 
years  1984-89.  The  criterion  may  be 
further  qualified  according  to  seasons 
and  geographic  areas. 

If  changes  are  needed  to  the  bycatch 
reduction  criterion  for  juvenile  red 
snapper,  the  Council  would  send  a 
regulatory  amendment  to  the  Regional 
Administrator  that  details  its 
recommendations  along  with  any 
relevant  reports  and  public  conunents. 
The  Regional  Administrator  would 
review  the  Council's  recommendations, 
all  scientific  reports,  and  comments  of 
the  SBAP  and  other  Council 
committees.  If  it  is  determined  that  the 
recommendations  are  consistent  with 
the  objectives  of  the  FMP,  the 
provisions  of  the  Magnuson-Stevens 
Act,  and  other  applicable  law,  the 
Regional  Administrator  would  draft 
proposed  regulations  implementing  the 
changes  to  the  bycatch  reduction 
criterion  for  publication  in  the  Federal 
Register.  A  comment  p>eriod  of  not  less 
than  15  days  would  be  provided  on  the 
proposed  rule. 

If  the  Regional  Administrator  rejects 
the  recommended  changes  of  the 
Council,  the  Regional  Administrator 
would  notify  the  Council  and  provide 
written  reasons  for  rejection  along  with 
recommendations  for  revisions.  In  the 
event  of  rejection,  the  existing  criterion 
for  bycatch  reduction  of  red  snapper 
would  remain  in  effect  until  changes  are 
approved  and  implemented. 

Establishment  and  Modification  of  BRD 
CertificationyDecertification  Criteria 
and  the  BRD  Testing  Protocol 

The  criterion  for  the  certification  of  a 
BRD  would  be  that  the  BRD  can 
consistently  meet  or  exceed  the 
established  bycatch  reduction  criterion 
through  the  testing  protocol  established 
by  the  Regional  Adininistrator.  This 
BRD  certification  criterion  may  be 
modified  through  implementation  of  a 
regulatory  amendment  concurrent  and 
consistent  with  changes  to  the  bycatch 
reduction  criterion. 

The  Council  has  not  established 
criteria  for  shrimp  loss  from  BRDs; 
however,  shrimp  loss  data  should 
accompany  any  application  for 
certification  of  a  BRD  to  allow 
evaluation  of  shrimp  loss  while 
satisfying  bycatch  reduction 
requirements.  In  addition,  the  applicant 
should  provide  information  on  cost  and 
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operational  considerations  (e.g.,  ease  of 
handling  and  any  special  operating 
tactics  such  as  hauling  back  while 
towing  away  from  high  seas  to  minimize 
shrimp  loss). 

The  BRD  testing  protocol  would 
include  the  testing  parameters  and 
statistical  guidelines  to  be  followed  in 
evaluating  the  effectiveness  of  BRD 
designs  in  meeting  the  established 
bycatch  reduction  criterion.  The  basic 
testing  procedure  would  include  an 
accurate  and  detailed  written 
description  and  diagram  of  the  gear 
used,  including  the  types  and  rigging  of 
trawls.  BRDs.  and  TEDs.  Also,  the  BRD 
must  be  rotated  between  outside  and 
inside  nets  from  side  to  side  to  reduce 
net  bias.  Modification  of  gear  during 
testing  constitutes  the  beginning  of  a 
new  test. 

All  testing  would  be  done  under  the 
supervision  of  qualified  scientists  or 
other  technical  personnel  approved  by 
the  Regional  Administrator  to  ensure 
that  the  protocol  is  followed  and  to  help 
prevent  the  need  for  additional 
evaluation.  Testing  would  be 
accomplished  by  comparison  of  a  net 
with  an  experimental  BRD  and 
approved  TED  to  a  net  with  only  the 
same  type  of  TED.  Testing  will  involve 
at  least  the  minimum  number  of  tows 
specifled  by  the  protocol.  Testing  would 
be  done  in  areas  where  juvenile  red 
snapper  are  present. 

Ine  Regional  Administrator  would 
develop  the  testing  protocol  for 
certifying  new  BRDs.  This  testing 
protocol  would  include  specifications 
and  guidelines  regarding  various  testing 
parameters.  Prior  to  implementation  of 
the  testing  protocol,  the  Regional 
Administrator  would  provide  copies  of 
the  protocol  to  the  Council  and  provide 
a  reasonable  period  for  the  Council's 
review  and  comment.  In  reviewing  the 
testing  protocol,  the  Council  may 
consult  appropriate  committees  and 
advisory  panels  for  reconunendations. 
The  Coimcil  would  advise  the  RA  in 
writing  of  any  recommendations 
regarding  the  testing  protocol,  including 
its  guidelines  and  parameters,  and 
provide  any  relevant  reports  and 
comments.  The  RA  would  review  the 
Council's  reconunendations  along  with 
other  comments  and  reports.  The  BRD 
testing  protocol  would  be  published  in 
the  Federal  Register. 

The  following  are  testing  parameters 
and  guidelines  that  would  be  included 
in  the  testing  protocol.  There  may  be 
other  parameters  that  would  be  required 
to  be  examined  in  evaluating  BRD 
performance.  The  RA  would  determine 
if  the  researoher  has  complied  with 
these  testing  parameters  as  specified  in 
the  protocol  including:  Valuation  and 


oversight  personnel,  sample  size, 
experimental  design,  season  and  area  of 
testing,  time  of  day,  required 
measurements,  length  of  tows, 
descriptions  of  devices  in  nets,  shrimp 
loss,  and  any  other  relevant  parameters. 

For  each  new  BRD  proposed  for 
certification,  the  applicant  would  be 
required  to  submit  an  application  to  the 
Regional  Administrator  along  with  a 
complete  report  on  the  BRD  testing. 
This  report  would  be  required  to 
contain  a  comprehensive  description  of 
the  tests,  including  a  summary  of  all 
data  collected  together  with  copies  or 
listings  of  all  data  collected  during  the 
certification  trials,  and  analyses  of  the 
data  that  demonstrate  compliance  with 
the  testing  protocol  and  the  ability  of 
the  BRD  to  meet  or  exceed  the  bycatch 
reduction  criterion.  An  applicant  would 
be  required  to  provide  photographs, 
drawings,  and  similar  material 
describing  the  BRDs.  In  addition,  any 
unique  or  special  circumstances  of  the 
tests  should  be  described. 

The  Regional  Administrator  would 
determine  if  a  BRD  meets  or  exceeds  the 
bycatch  reduction  criterion  and  whether 
the  required  reports  and  supporting 
materials  are  complete.  The  Regional 
Administrator  would  also  determine 
whether  the  testing  protocol  was 
followed.  If  the  applicant  complies  with 
the  testing  protocol  and  the  BRD  meets 
or  exceeds  the  current  bycatch 
reduction  criterion,  the  Regional 
Administrator  would  certify  the  BRD 
(with  any  appropriate  conditions  as 
indicated  by  test  results)  and  announce 
the  certification  in  the  Federal  Register, 
amending  the  list  of  certified  BRDs. 

The  Regional  Administrator  would 
advise  the  applicant,  in  writing,  if  a 
BRD  is  not  certified.  This  notification 
would  explain  why  the  BRD  was  not 
certified  and  what  the  applicant  may  do 
to  modify  the  BRD  or  the  testing 
procediu-es  to  improve  the  chances  of 
having  the  BRD  certified  in  the  future. 
If  certification  were  denied  becaiise  of 
insufficient  information,  the  applicant 
would  have  60  days  from  receipt  of  such 
notification  to  provide  the  additional 
information;  afterwards,  the  applicant 
would  have  to  re-apply.  If  the  Regional 
Administrator  subsequently  certifies  the 
BRD,  the  Regional  Administrator  would 
annoiuice  the  certification  in  the 
Federal  Register,  amending  the  list  of 
certified  BRDs. 

The  Regional  Administrator  would 
decertify  a  BRD  whenever  it  is 
determined  that  the  BRD  does  not 
satisfy  the  bycatch  reduction  criterion. 
Before  any  proposed  action  would  be 
taken  to  decertify  a  BRD,  the  Council 
and  public  would  be  advised  and 
provided  an  opportuinity  to  comment  on 


the  advisability  of  the  proposed 
decertification.  The  Regional 
Administrator  would  consider  any 
comments  from  the  Council,  and  if  the 
Regional  Administrator  elects  to 
decertify  the  BRD.  it  would  be 
accomplished  through  publication  of 
proposed  and  final  rules  in  the  Federal 
Register  with  a  comment  period  of  not 
less  than  15  davs. 

The  Regional  Administrator  would,  if 
necessary,  modify  the  BRD  testing 
protocol  to  more  appropriately  evaluate 
BRDs  to  determine  if  they  meet  the 
bycatch  reduction  criterion  as 
established  or  modified  by  the  Council. 
If  the  Regional  Administrator 
determines  that  changes  to  the  testing 
protocol  are  needed,  the  Regional 
Administrator  would  follow  the  same 
basic  process  as  for  initial 
implementation  (i.e.,  consultation  with 
the  Council  and  regulatory  amendment). 

One- Year  Delayed  EfEectiveness  Period 

In  a  letter  dated  March  26, 1997, 
based  on  the  Council's  motions  passed 
at  its  meeting  of  March  10-13, 1997,  the 
Council  Chairman  requested  NMFS  to: 

1)  Implement  Amendment  9  to  the  Shrimp 
Fishery  Management  Plan  with  an  effective 
date  of  one  year  from  its  approval  date 
(approximately  August  1,  1998). 

2)  Develop  and  implement  a  transition 
plan  including,  but  not  limited  to  the 
following  elements: 

A.  Outreach  to  encourage  the  industry  to 
experiment  with  existing  and  new  BRDs  to 
develop  as  many  acceptable  models  as 
possible,  and  any  BRD  other  than  a  hard  TED 
will  be  acceptable  during  the  transition 
period; 

B.  Technology  transfer  to  provide  training 
and  assistance  to  the  industry  in  the  use  of 
BRDs;  and 

C.  Educational  assistance  to  provide  the 
industry  with  knowledge  to  obtain  the 
ina«imiim  benefit  of  newty  developed 
devices. 

3)  Freeze  the  existing  total  allowable  catch 
(TAG)  for  red  snapper  until  the  effective 
implementation  date  of  Amendment  9. 

In  a  letter  dated  April  8,  1997,  to  the 
Council,  the  Regional  Administrator 
advised  that  NMFS  could  not  grant  its 
request  for  delayed  implementation  of 
Amendment  9  because  the  Magnuson- 
Stevens  Act  requires  NMFS  to 
implement  approved  fishery 
management  plans  and  amendments 
without  delay,  and  that  a  1-year  delay 
in  implementation  would  be 
inconsistent  with  the  administrative 
record  supporting  Amendment  9.  In  a 
letter  dated  April  10, 1997,  to  the 
Regional  Administrator,  the  Coimcil 
Chairman  indicated:  "In  regard  to  your 
letter  of  April  8  regarding  Shrimp 
Amendment  9, 1  do  not  think  it  was  ever 
the  Council's  intent  that  the  secretarial 


review  process  for  approval  and 
implementation  be  halted  or  slowed." 
He  further  indicated:  "My  reading  of  the 
Council  intent  was  as  soon  as  the  rules 
were  approved  that  the  requirement  for 
bycatch  reduction  devices  (BRDs)  be 
modified  to  allow  the  use  of 
noncertified  BRDs  as  well  as  certified 
BRDs  for  a  one-year  period.  This  would 
allow  testing  by  the  industry  of  other 
BRD  designs,  hopefully  resulting  in 
designs  that  could  be  certified  duxing 
that  period.  Also  during  that  period  we 
had  hoped  that  National  Marine 
Fisheries  Service  and  National  Oceanic 
and  Atmospheric  Administration 
personnel  (including  Sea  Grant)  would 
provide  assistance  to  the  industry  in 
evaluating  and  'tuning'  that  gear." 

NMFS  has  initiated  Secretarial  review 
of  Amendment  9  and  has  announced  the 
availabilify  of  Amendment  9  for  public 
review  and  comment.  NMFS  is 
proceeding  with  publication  of  this 
proposed  rule  for  public  conunent.  As 
indicated  above.  Amendment  9 
measures  approved  by  NMFS  must  be 
implemented  without  delay.  If 
approved,  the  measure  requiring  all 
affected  shrimp  fishermen  to  use  NMFS- 
certified  BRDs  would  become  effective 
in  accordance  with  the  Administrative 
Procedure  Act.  Amendment  9  does  not 
provide  for  the  use  of  non-certified 
BRDs.  If  the  Coimcil  wants  to  allow  the 
use  of  non-certified  BRDs  for  whatever 
period,  it  would  have  to  amend  the  FMP 
and  submit  such  amendment  to  NMFS 
for  review,  approval,  and 
implementation. 

Availability  of  and  Comments  on 
Amendment  9 

Additional  backgroimd  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  9,  the 
availabilify  of  which  was  announced  in 
the  Federal  Register  on  April  29, 1997 
(62  FR  23211).  Written  comments  on 
Amendment  9  must  be  received  by  June 
30,  1997.  Comments  that  are  received  by 
NMFS  by  June  30,  1997,  whether 
specifically  directed  to  Amendment  9  or 
the  proposed  rule,  will  be  considered  by 
NMFS  in  its  decision  to  approve, 
disapprove,  or  partially  approve 
Amendment  9.  Conunents  received  after 
that  date  will  not  be  considered  by 
NMFS  in  this  decision.  All  comments 
received  on  Amendment  9  or  on  this 
proposed  rule  during  their  respective 
comment  periods  will  be  addressed  in 
the  final  rule. 

Classification 

At  this  time,  NMFS  has  not  made  a 
final  determination  that  the  provisions 
of  Amendment  9  are  consistent  with  the 
national  standards,  other  provisions  of 


the  Magnuson-Stevens  Act,  and  other 
applicable  laws.  In  making  that  final 
determination,  NMFS  will  take  into 
account  the  data,  views,  and  comments 
received  during  the  comment  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Tne  Council  prepared  a  final  SEIS  for 
Amendment  9  that  was  filed  with  the 
Enviromnental  Protection  Agency  (EPA) 
for  public  review  and  comment;  a  notice 
of  its  availabilify  was  published  by  the 
EPA  in  the  Federal  Register  (June  6, 
1997,  62  FR  31098).  The  public 
comment  period  will  end  July  7,  1997. 
The  final  SEIS  assesses  the  impacts  on 
the  human  environment  of  both  the  Gulf 
shrimp  fishery  and  the  Council 's 
proposed  and  alternative  management 
measiues  for  reducing  shrimp  fishery 
bycatch. 

According  to  the  final  SEIS,  the 
bycatch  reduction  measures  of 
Amendment  9  (i.e.,  the  installation  of 
certified  BRDs  in  shrimp  trawls):  (1) 
Would  reduce  the  bycatch  mortalify  of 
juvenile  red  snapper  by  44  percent,  an 
amoimt  necessary  for  rebuilding  the  red 
snapper  stock  to  a  healthy  level  by  2019; 
(2)  would  reduce  red  snapper  bycatch  in 
geographic  areas  where  red  snapper  are 
concentrated;  (3)  would  reduce  the 
bycatch  of  other  finfish  in  the  area 
where  BRDs  are  required  (i.e.,  in  the 
Gulf  EEZ  within  the  100-fathom  (183- 
m)  contour  west  of  Ca{}e  San  Bias.  FL); 
no  finfish  bycatch  reduction  is  expected 
for  most  of  Florida's  west  coast;  (4)  may 
result  in  a  loss  of  shrimp  harvested;  the 
amount  of  this  loss  will  dep>end  on  the 
type  of  BRD  used  and  the  operation  of 
the  trawl  and  vessel;  (5)  would  still 
result  in  some  reduced  level  of 
incidental  take  of  finfish  in  shrimp 
trawls  because  BRDs  are  not  100  percent 
effective;  and  (6)  would  not  affect 
shrimp  fishery  incidental  catch  in  state 
controlled  waters  unless  the  states  adopt 
similar  BRD  regulations  or  unless  some 
level  of  voliuitary  use  of  BRDs  would 
occur  in  these  areas. 

The  best  available  stock  assessment 
model  indicates  that  the  red  snapper 
stock  will  rebound  with  a  substantial 
reduction  in  the  bycatch  mortalify  of  the 
juveniles,  but  the  ecological 
consequences  of  reducing  the  bycatch 
mortalify  of  other  fishes  and 
invertebrates,  particularly  those  that 
have  little  commercial  value  due  to  size 
or  marketabilify,  are  not  fully 
understood.  Based  on  the  results  of 
ecological  modeling,  the  mandated  use 
of  BRDs  could  have  a  negative  effect  on 
the  biomass  of  shrimp  stocks  (i.e., 
between  a  5.9  and  8.2  percent  reduction 
in  shrimp  biomass  resulting  primarily 
from  increased  populations  of  bottom 


fish  predators):  three  of  four  models 
considered  showed  shrimp  biomass 
reductions  resulting  from  increased 
finfish  predation — one  model  indicated 
the  potential  for  a  small  increase  in 
shrimp  biomass.  Shrimp  fishermen  will 
be  adversely  affected  to  the  extent  that 
their  catch  is  reduced  through  the  loss 
of  shrimp  from  BRDs  as  well  as  any 
resultant  loss  of  catch  &x)m  jxitential 
reductions  in  the  total  shrimp  biomass. 

Conversely,  both  recreational  and 
commercial  red  snapper  fishermen 
should  benefit  fix)m  the  predicted 
recovery  of  the  red  snapper  stock. 
Fishermen  who  target  other  highly 
sought-after  species  that  are  also  taken 
in  the  shrimp  fishery  bycatch  (e.g.,  king 
and  Spanish  mackerel)  also  should 
benefit  to  the  extent  that  populations  of 
these  species  increase.  The  effects  of  the 
shrimp  fishery  on  the  red  snapper  stock 
have  heretofore  been  adverse  because  of 
the  bycatch  mortalify  of  juveniles:  the 
effects  of  this  fishery  on  other  finfish 
populations  have  probably  been  adverse 
but  the  exact  biological  impacts  are 
unknown  or  not  well  understood. 

The  overall  effects  of  the  proposed 
BRD  measures  will  be  positive  for  the 
red  snapper  stock  and  probably  ()ositive 
for  the  other  finfish  stocks  affected  by 
shrimp  fishery  bycatch  (the  probable 
effects  on  these  other  sp)ecies  is  not  well 
understood).  Although  the  overall 
effects  of  the  bycatch  reduction 
measures  may  be  positive  for  finfish, 
they  may  have  negative  effects  in  terms 
of  a  reduced  biomass  of  shrimp  because 
of  increased  finfish  predation  and 
reduced  nutrient  recycling.  Whether 
this  will  result  in  a  corresponding 
reduction  in  shrimp  harvest  is  unknown 
at  this  time.  Firm  conclusions  about 
impacts  of  BRDs  on  shrimp  catches  are 
difficult  given  an  approximate  1 2 
percent  variabilify  in  aimual  Gulf 
shrimp  landings  over  the  last  five  years. 
Because  of  these  uncertainties,  it  is 
difficult  to  predict  the  effects  of  BRDs 
on  shrimp  fishery  participants  or  fishing 
communities  resulting  from  changes  in 
the  biomass  of  shrimp  stocks  or  the 
level  of  shrimp  landings. 

The  Council  prepared  an  initial 
regulatory  flexibilify  analysis  (IRFA) 
based  on  the  RIR  that  describes  the 
impacts  this  proposed  rule,  if  adopted, 
would  have  on  small  entities.  Based  on 
the  IRFA,  NMFS  has  concluded  that 
Amendment  9,  if  approved  and 
implemented  through  final  regulations, 
would  have  significant  economic 
impacts  on  a  substantial  niunber  of 
small  entities.  A  summary  of  the  IRFA's 
assessment  of  the  significant  impacts  on 
small  entities  follows. 

Amendment  9  will  affect  most  of  the 
roughly  5,000  shrimp  vessels  that 
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operate  in  the  Gulf,  because  the  vast 
majority  of  such  vessels  operate  in  the 
FK7-  for  at  least  part  of  the  year.  It  will 
also  affect  a  substantial,  but  unknown, 
number  of  shrimp  boats  that  are  smaller 
than  the  typical  offshore  shrimp  vessel 
(smaller  craft  that  do  not  require  US 
Coast  Guard  documentation)  but  operate 
in  the  EEZ  during  periods  of  favorable 
weather  when  harvestable  shrimp 
populations  are  found  in  the  near-shore 
f)ortion  of  the  EEZ.  All  of  the  vessels 
and  boats  that  would  be  affected  by 
Amendment  9  are  considered  small 
business  entities  for  the  purposes  of  the 
Regulatory  Flexibility  Act,  because  their 
individual  annual  gross  revenues  are 
less  than  $3  million.  The  small  entities 
that  would  be  affected  by  Amendment 
9  generate  annual  gross  revenues 
ranging  from  almost  nil  to  about 
$200,000,  while  incurring  annual 
operating  costs  ranging  from  $8,000  to 
$98,000. 

The  shrimp  loss  from  using  BRDs 
would  cause  at  least  a  5-percent 
reduction  in  gross  revenues  for  a  large, 
but  unknown,  number  of  shrimp 
vessels.  The  owners  of  affected  shrimp 
fishing  vessels  and  boats  will  have  to 
purchase  and  use  certified  BRDs,  each 
costing  between  $50  and  $200:  vessels 
and  boats  may  fish  with  between  one 
and  five  nets.  In  addition,  affected  small 
entities  would  incur  annual  increases  in 
operating  costs  ranging  from  0.2  to  10 
percent:  these  costs  generally  would  be 
less  than  5  percent.  The  IRFA  indicates 
that,  depending  on  the  type  of  certified 
BRD  shrimpers  choose,  between  10  and 
513  full-time  shrimp  vessels  (i.e., 
between  0.3  and  16.6  percent  of  the  fleet 
size  of  these  vessels)  would  leave  the 
shrimp  fishery  because  of  the  effects  of 
the  BRD  requirements. 

The  subject  proposed  rule  to 
implement  Amendment  9  would  not 
establish  any  new  reporting  or 
recordkeeping  requirements.  However, 
the  BRD  testing  protocol  required  by 
Amendment  9  will  be  published  under 
a  separate  and  subsequent  proposed  rule 
and  will  include  two  new  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (see 
discussion  below  regarding  Paperwork 
Reduction  Act).  The  impacts  of  these 
information  collections  on  small  entities 
will  be  discussed  in  the  subsequent 
rulemaking. 

Regarding  other  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  the 
proposed  rule,  if  Amendment  9  is 
approved  and  implemented,  the 
Andrews  TED  would  be  a  NMFS- 
certified  BRD  only  for  that  period  of 
time  and  for  that  geographic  area  for 
which  it  will  still  be  a  NMFS-certified 
TED  (see  discussion  above  regarding  the 


Andrews  TED  in  relation  to  Amendment 
9  and  the  ESA).  After  that  period  of  time 
or  outside  of  that  area,  the  Andrews 
TED  would  not  be  a  NMFS-certified 
BRD. 

Several  alternatives  to  the  proposed 
measures  of  Amendment  9  were 
considered  by  the  Council.  The  status 
quo,  which  would  have  no  negative 
economic  effects  on  the  shrimp  trawling 
industry,  was  rejected  because  the 
critical  bycatch  reduction  objective 
cannot  be  met  without  some  action  to 
reduce  the  shrimp  fishery  bycatch  of  red 
snapper.  The  alternative  of  closing  the 
shrimp  season  for  a  portion  of  the  year 
was  rejected  because  this  would  not 
likely  result  in  a  large  enough  reduction 
of  red  snapper  bycatch  and  because  the 
negative  impacts  on  the  shrimp  industry 
would  be  significant.  The  alternative  of 
meeting  the  bycatch  reduction  objective 
through  permanently  closing  some 
shrimp  trawling  areas  where  juvenile 
red  snapper  are  concentrated  was 
rejected  because  the  projected  economic 
losses  to  the  shrimp  industry  were 
greater  than  the  preferred  alternative. 
The  proposed  rule  does  provide  for 
certain  exemptions  from  the  BRD 
requirements  (e.g.,  exemptions  for  gear 
and  fishing  operations  in  certain  depth 
and  geographic  zones  where  juvenile 
red  snapper  are  not  abundant)  to  reduce 
negative  economic  impacts  on  shrimp 
fishermen  while  still  meeting  the 
bycatch  reduction  objectives.  A  copy  of 
the  IRFA  is  available  from  the  Coimcil 
(see  ADDRESSES). 

This  rule  would  not  establish  any  new 
reporting  or  recordkeeping 
requirements.  As  discussed  above,  the 
BFJD  testing  protocol  is  expected  to 
include  two  new  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  These  two 
requirements  are  the  notification  of 
NMFS  prior  to  conducting  BRD 
certification  tests  and  the  submission  of 
test  results  with  the  application  for 
certification.  The  estimated  burden 
hours  (i.e.,  response  times  for  these 
requirements)  for  these  requirements 
have  not  been  determined.  When 
determined,  these  new  coUection-of- 
information  requirements  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval.  These 
requirements  and  their  response  times/ 
burden  hoius  will  be  part  of  another 
proposed  rule  containing  the  BRD 
testing  protocol  to  be  published  by 
NMFS  subsequently  in  the  Federal 
Register  with  an  opportunity  for  public 
comment. 

List  of  Subiects  in  50  CFR  Part  622 

Fisheries.  Fishing.  National  Oceanic 
and  Atmospheric  Administration, 


Puerto  Rico,  Reporting  and 
recordkeeping  requirements,  Virgin 
Islands. 

Dated:  June  25. 1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

Far  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— FISHERIES  OF  THE 
CARIBBEAN,  GULF,  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  622.2,  a  definition  for  "Shrimp 
trawler"  is  added  in  alphabetical  order 
to  read  as  follows: 

§  622.2    Definition*  and  acronyms. 

»        •        •        •        * 

Shrimp  tmwler  means  any  vessel  that 
is  equipped  with  one  or  more  trawl  nets 
whose  on-board  or  landed  catch  of 
shrimp  is  more  than  1  percent,  by 
weight,  of  all  fish  comprising  its  on- 
board or  landed  catch. 
•        »        »        *        * 

3.  In  §  622.41,  paragraph  (h)  is  added 
to  read  as  follows: 

§  622.41    Species  specific  limitations. 

***** 

(h)  Shrimp  in  the  GuIf—{\)  BRD 
requirement,  (i)  Except  as  exempted  in 
paragraphs  (h)(l}(ii)  through  (iv)  of  this 
section,  on  a  shrimp  trawler  in  the  Gulf 
EEZ  shoreward  of  the  100-fathom  (183- 
m)  depth  contour  west  of  SS'SO'  W. 
long.,  each  net  that  is  rigged  for  fishing 
must  have  a  certified  BRD  installed.  A 
trawl  net  is  rigged  for  fishing  if  it  is  in 
the  water,  or  if  it  is  shackled,  tied,  or 
otherwise  connected  to  a  sled.  door,  or 
other  device  that  spreads  the  net,  or  to 
a  tow  rope,  cable,  pole,  or  extension, 
either  on  boEird  or  attached  to  a  shrimp 
trawler. 

(ii)  A  shrimp  trawler  is  exempt  firom 
the  requirement  to  have  a  certified  BRD 
installed  in  each  net  provided  that  at 
least  90  percent  (by  weight)  of  all 
shrimp  on  board  or  offloaded  from  such 
trawler  is  royal  red  shrimp. 

(iii)  A  single  try  net  with  a  headrope 
length  of  16  ft  (4.9  m)  or  less  used  by 
a  shrimp  trawler  is  exempt  from  the 
requirement  to  have  a  BRD  installed 
provided  it  is  either  pulled  immediately 
in  front  of  another  net  or  is  not 
connected  to  another  net. 

(iv)  Up  to  two  rigid-frame  roller  trawls 
that  are  16  ft  (4.9  m)  or  less  in  length 
used  or  possessed  on  board  a  shrimp 
trawler  are  exempt  &om  the  requirement 


to  have  a  certified  BRD  installed.  A 
rigid-frame  roller  trawl  is  a  trawl  that 
has  a  mouth  formed  by  a  rigid  frame  and 
a  grid  of  rigid  vertical  bars:  has  rollers 
on  the  lower  horizontal  part  of  the  frame 
to  allow  the  trawl  to  roll  over  the  bottom 
and  any  obstruction  while  being  towed; 
and  has  no  doors,  boards,  or  similar 
devices  attached  to  keep  the  mouth  of 
the  trawl  open. 

(2)  Certified  BRDs.  The  following 
BRDs  are  certified  for  use  by  shrimp 
trawlers  in  the  Gulf  EEZ.  Specifications 


of  these  certified  BRDs  are  contained  in 
Appendix  D  of  this  part. 

(i)  Fisheye. 

(ii)  Andrews  TED.  The  Andrews  TED 
is  certified  as  a  BRD  only  during  a  time 
when  and  in  a  geographical  area  where 
it  is  an  approved  TED.  as  specified  at  50 
CFR  227.72(e)(4)(iii). 

4.  In  §622.48,  paragraph  (i)  is  added 
to  read  as  follows: 

§  622.48    Adjustment  of  managentent 
measures. 


(i)  Gulf  shrimp  Bycatch  reduction 
criteria,  BRD  testing  protocol,  certified 
BRDs,  and  BRD  specifications. 

5.  In  Appendix  D,  paragraph  D  is 
added  to  read  as  follows; 

Appendix  D  to  Part  622 — Specificatioiis 
for  Certified  BRDs 


D.  Andrews  TED.  Specifications  for 
the  Andrews  TED  are  at  50  CFR 
227.72(e)(4)(iii)(C). 
[PR  Doc.  97-17229  Filed  7-1-97;  8:45  am] 

BILUNG  CODE  3S10-22-r 


35780 


Notices 


Federal  Register 

Vol.  62,  No.   127 
Wednesday,  July  2,  1997 


This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
pnsposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  arxJ  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  riling  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agrfculturai  Research  Service 

Notice  of  Availability  for  Licensing  and 
Intent  to  Grant  Exclusive  License 

AGENCY:  Agricultural  Research  Ser\ice, 

USDA. 

ACTION:  Notice  of  Availability  and 

Intent. 

SUMMARY:  Notice  is  hereby  given  that 
U.S.  Patent  Application  Serial  No.  08/ 
797,226,  "DNA  Sequence  Encoding 
Solanidine  UDP -Glucose 
Glucosyltransferase  and  Use  to  Reduce 
GlycoaiiLaloids  in  Solanaceous  Plants," 
filed  February  7,  1997,  is  available  for 
licensing  and  that  the  U.S.  Department 
of  Agriculture,  Agricultural  Research 
Service,  intends  to  grant  an  exclusive 
license  to  Small  Potatoes,  Inc.,  of 
Madison,  Wisconsin. 
DATES:  Comments  must  be  received  on 
or  before  September  30,  1997. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West, 
Beltsville,  Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above,  telephone:  301-504-5989. 
SUPPI.EMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Small  Potatoes,  Inc.,  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  days  from  the  date  of  this 
published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 


establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 
Richard  M.  Parry,  Jr., 
Assistant  Administrator. 
|FR  Doc.  97-17268  Filed  7-1-97;  8:45  am) 
B4UJNQ  CODE  3410-03  P 

DEPARTIMEI^  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  97-048-11 

National  Animal  Damage  Control 
Advisory  Committee;  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  We  are  giving  notice  of  a 
meeting  of  the  National  Animal  Damage 
Control  Advisory  Committee. 
PUkCE,  DATES,  AND  TIME  OF  MEETING:  The 
meeting  will  be  held  at  the  USDA 
Center  at  Riverside  in  the  Conference 
Center,  4700  River  Road,  Riverdale,  MD 
20737.  The  Committee  will  meet  on  July 
30-31,  1997,  from  8  a.m.  to  5  p.m.,  and 
August  1,  1997,  from  8  a.m.  to  noon. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Clay,  Associate  Deputy 
Administrator,  ADC,  APHIS,  Mail  Stop 
3402,  Washington,  DC  20250-3402, 
(202) 720-2054. 

SUPPLEMENTARY  INFORMATION:  The 
National  Animal  Damage  Control 
Advisory  Committee  (Committee) 
advises  the  Secretary  of  Agriculture 
concerning  policies,  program  issues, 
and  research  needed  to  conduct  the 
Animal  Damage  Control  (ADC)  program. 
The  Conunittee  also  serves  as  a  public 
forum  enabling  those  affected  by  the 
ADC  program  to  have  a  voice  in  the 
program's  policies. 

The  meeting  will  focus  on  research 
and  research  priorities  and  will  be  open 
to  the  public.  However,  due  to  time 
constraints,  the  public  will  not  be 
allowed  to  participate  in  the 
Committee's  discussions.  Written 
statements  concerning  meeting  topics 
may  be  filed  with  the  Committee  before 
or  after  the  meeting  by  sending  them  to 
Mr.  William  Clay  at  the  address  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT,  or  may  be  filed  at  the  meeting. 


Please  refer  to  Docket  No.  97-048-1 
when  submitting  your  statements. 
This  notice  of  meeting  is  given 
pursuant  to  section  10  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463). 

Done  in  Washington.  DC.  this  26th  day  of 
June  1997. 
Craig  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  97-17356  Filed  7-1-97;  8:45  am) 
BILLING  CO06  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

St.  Joe  Weed  Control  Project;  Idaho 
Panhandle  National  Forests,  Benewah, 
Shoshone  and  Latah  Counties,  Idaho 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  USDA,  Forest  Service, 
will  prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the  potential 
environmental  effects  of  using 
herbicides  to  treat  noxious  weeds  on  the 
St.  Joe  Ranger  District.  Treatment  sites 
would  be  located  at  various  locations 
across  the  district  and  are  within  the  St. 
Maries  River,  St.  Joe  River,  and  North 
Fork  of  the  Clearwater  River 
Ecosystems,  St.  Joe  Ranger  District, 
Idaho  Panhandle  National  Forests, 
Benewah,  Shoshone  and  Latah 
Counties,  Idaho.  Most  treatment  sites 
are  located  near  or  along  forest  roads, 
trails  or  developed  recreation  sites. 

The  proposed  action  is  designed  to 
treat  existing  populations  of  weeds  to 
promote  native  and/or  desirable  plants 
within  these  ecosystems,  treat  existing 
populations  of  weeds  to  reduce  weed 
seed  sources,  eradicate  weeds  found  in 
identified  weed-free  zones,  comply  with 
laws  regarding  management  of  noxious 
weeds,  and  cooperate  with  other 
agencies  and  private  individuals 
concerned  with  the  management  of 
weeds.  The  proposed  action  would 
include  the  use  of  herbicides  as  part  of 
an  integrated  pest  management 
approach  to  control  weeds.  An 
integrated  approach  includes 
mechanical,  biological,  cultural  and 
chemical  methods. 

The  weed  species  considered  for 
control  include  spotted  knapweed 
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(Centaurea  maculosa),  diffusie 
knapweed  [Centaurea  diffusa),  orange 
hawkweed  [Hieracium  aurantiacum), 
meadow  hawkweek  (Hieracium 
pratense),  purple  loosestrife  [Lythrum 
salicaria),  dalmation  toadflax  (Linaria 
dalmatica)  sulfur  cinquefoil  (Potentilla 
recta  L),  yellow  starthistle  (Centaurea 
solstitialis),  hoimd's-tongue 
(cynoglossum  officinale)  and  common 
tansy  (Tanacetum  vulgare). 

This  project  level  EIS  will  tier  to  the 
Idaho  Panhandle  National  Forests  Weed 
Pest  Management  EIS,  10/89;  the  Idaho 
Panhandle  National  Forests  Land  and 
Resource  Management  Plan  (Forest 
Plan),  9/87;  the  Final  EIS  Noxious  Weed 
Management  Projects,  Bonner's  Ferry 
Ranger  District,  9/95;  and  he  Priest  Lake 
Noxious  Weed  Control  Project  Final  EIS, 
2/97. 

DATES:  Written  conunents  and 
suggestions  should  be  received  on  or 
before  August  1,  1997. 
ADDRESSES:  Submit  written  comments 
and  suggestions  on  the  proposed 
management  activities  or  request  to  be 
placed  on  project  mailing  list  to  Bradley 
J.  Gilbert,  District  Ranger,  St.  Joe  Ranger 
District,  P.O.  Box  407,  St.  Maries,  ID, 
83861. 

FOR  FURTHER  INFORMATION  CONTACT: 
L3mette  Myhre,  EIS  Team  Leader,  St.  Joe 
Ranger  District,  phone  number  208- 
245-4517. 

SUPPlfMENTARY  INFORMATION:  Weed 
control  is  proposed  on  131  sites  that 
have  been  identified  on  the  St.  Joe 
Ranger  District.  These  sites  range  in  size 
from  approximately  0.10  acre  to  35  acres 
and  total  approximately  3,360  gross 
acres.  These  sites  represent  less  than 
0.47%  of  the  720,000  acres  of  National 
Forest  System  Lands  on  the  St.  Joe 
Ranger  District. 

There  are  a  variety  of  purposes  for 
treating  existing  populations  of  weeds 
on  the  St.  Joe  Ranger  District.  The 
primary  purposes  are:  (1)  Eradicate 
weeds  found  in  weed  free  zones;  (2) 
reduce  weed  seed  sources  along  main 
travel  routes;  (3)  to  promote  native  and 
diserable  plants;  (4)  comply  with 
Federal  and  State  Laws  regulation 
management  of  noxious  weeds;  and  (5) 
cooperate  with  other  agencies  and 
private  individuals  concerned  with  the 
management  of  weeds. 

The  treatment  sites  are  located  across 
the  district.  The  greatest  number  of  sites 
are  located  in  the  St.  Joe  Ecosystem. 
Other  sites  are  located  in  the  St'.  Maries 
River  and  the  North  Fork  of  the 
Clearwater  River  Ecosystems.  The  Idaho 
Panhandle  National  Forest  Land  and 
Resource  Management  Plan  provides 
guidance  for  management  activities 
within  the  potentially  affected  area 


through  its  goals,  objectives,  standards 
and  guidelines,  and  management  area 
direction.  The  Forest  Plan  directed  that 
forest  pests  by  managed  by  an  integrated 
pest  management  approach. 

The  Forest  Service  will  consider  a 
range  of  alternatives.  One  of  these  will 
be  the  "no  action"  alternative,  in  which 
current  management  practices  would 
continue.  Additional  alternatives  will 
represent  the  range  of  control  methods 
currently  available  for  treatment  of 
weeds,  including  non-chemical 
methods. 

Public  participation  is  an  important 
part  of  the  analysis  and  will  play  an 
important  role  in  developing  the 
alternatives.  The  initial  scoping  process 
(40  CFR  1501.7)  will  occur  during  June 
and  July,  1997.  A  previous  EIS  was 
completed  for  this  project.  That  EIS  was 
appealed  and  remanded  back  to  the  St. 
Joe  District  to  be  redone.  The  public 
input  from  that  analysis  will  be  used  for 
this  analysis  in  addition  to  response  to 
this  NOI  and  to  the  Idaho  Panhandle 
National  Forest  Quarterly  Schedule  of 
Proposed  Actions,  July,  1997.  In 
addition,  the  public  is  encouraged  to 
visit  with  Forest  Service  officials  during 
the  analysis  and  prior  to  the  decision. 
The  Forest  Service  will  be  seeking 
information,  comments,  and  assistance 
from  Federal,  State,  and  local  agencies 
and  other  individuals  or  organization 
who  may  be  interested  in  or  affected  by 
the  proposed  actions.  Public  meetings 
may  be  held,  but  have  not  been 
scheduled  at  this  time. 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  Draft  EIS.  The  Scoping  process  will 
be  used  to: 

1.  Identify  potential  issues. 

2.  Identify  major  issues  to  be  analyzed 
in  depth. 

3.  Eliminate  minor  issues  or  those 
which  have  been  covered  by  a  relevant 
previous  environmental  analysis. 

4.  Identify  alternatives  to  the 
proposed  action. 

5.  Identify  potential  environmental 
effects  of  the  proposed  action  and 
alternatives  (i.e.,  cumulative  effects). 

Some  public  concerns  have  already 
been  identified  from  initial 
interdisciplinary  review  of  the  weed 
control  proposal.  The  following  major 
issues  have  been  identified  so  far: 

1 .  Current  and  potential  impacts  of 
noxious  weeds  on  ecosystem 
communities  and  processes;  threatened, 
endangered,  and  sensitive  plants  and 
animals;  soils;  water  quality;  aesthetics; 
wildlife  and  fish;  and  recreational 
opportunities. 

2.  Potential  impacts  of  weed  control. 


3.  Potential  effects  upon  humai 
health  from  the  application  of 
herbicides. 

This  list  will  be  verified,  expanded,  or 
modified  based  on  public  scoping  and 
interdisciplinary  review  of  this 
proposal. 

The  draft  environmental  impact 
statement  is  expected  to  be  filed  with 
the  Environmental  Protection  Agency, 
(EPA)  and  available  for  public  review  in 
August,  1997.  At  that  time,  the  EPA  will 
publish  a  Notice  of  Availability  of  the 
draft  environmental  impact  statement  in 
the  Federal  Register.  The  comment 
period  on  the  draft  environmental 
impact  statement  will  be  45  days  from 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Regiiter. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  statement  may  be  waived 
or  dismissed  by  the  coiuts.  City  of 
Angoon  v.  Model.  803  F.2d  1016,  1022 
(9th  Cir.  1986)  and  Wisconsin  Heritages, 
Inc.  v.  Hams,  490  F.  Supp.  1334,  1338 
(E.D.  Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45-day 
scoping  comment  period  so  that 
substantive  comments  and  objectives 
are  made  available  to  the  Forest  Service 
at  a  ♦.ime  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
instatement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
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National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 
I  am  the  responsible  official  for  this 
environmental  impact  statement.  My 
address  is  St.  Joe  Ranger  District,  P.O. 
Box  407,  St.  Maries,  ID.  83861. 

Dated:  June  23.  1997. 
Bradley  I.  Gilbert. 

Dtstrict  Ranger.  St.  foe  District,  IPNF. 

(FR  Doc.  97-17250  Filed  7-1-97;  8:45  am] 

■NJJNG  CODE  M10-11-M 


DEPARTMENT  Of  AGRtCULTURE 

Forest  Service 

Record  of  Decision  for  Revision  of 
Black  Hills  National  Forest  Land  and 
Resource  Management  Ptan  (Forest 
Plan);  Black  Hills  National  Forest; 
Custer,  Fall  River,  Meade,  Lawrence, 
Pennir>gton  Counties,  SD;  Crook  and 
Weston  Counties,  WY ' 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  decision. 

SUMMARY:  On  June  24.  1997,  Elizabeth 
Estill.  Regional  Forester.  Rocky 
Mountain  Region,  signed  a  Record  of 
Decision  (ROD)  for  the  Revised  Forest 
Land  and  Resoiut:e  Management  Plan 
for  the  Black  Hills  National  Forest.  This 
decision  rescinds  the  March  13,  1997 
decision  revising  the  Plan  because  of  a 
problem  with  an  incomplete  record. 
After  receiving  the  full  record,  and  after 
further  consideration,  the  earlier 
decision  is  reissued  unchanged.  While 
the  new  decision  makes  no  substantive 
change  to  the  prior  decision,  it  does 
have  consequences.  The  new  decision 
restarts  the  administrative  appeal  clock 
and  also  the  effective  date  of  the 
Revised  Forest  Plan. 
EFFECTIVE  DATE:  This  decision  is 
effective  August  1,  1997  (NFMA,  16 
use  1604(J}).  A  legal  notice  is  also 
being  published  in  the  Denver  Post. 
Denver.  Colorado. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Rupe.  Forest  Planning  Team  Leader, 
605-673-2251. 

SUPPLEMENTARY  INFORMATION:  On  May 
28,  interested  organizations  which 
participated  in  the  public  scoping 
process  for  the  Revision,  issued  a 
request  to  the  Chief  of  the  Forest  Service 
to  vacate  the  March  13  Record  of 
Decision  (ROD),  based,  in  part,  on  issues 
connected  to  the  availability  and 
finalization  of  the  analysis  of  the  public 
comment  record  prior  to  issuance  of  the 
decision. 

The  March  13  ROD  discussing  public 
involvement  stated:  "Individual 
responses  to  each  comment  have  been 


prepared  and  are  available  upon 
request."  When  commentors  sought 
copies  of  these  individual  responses,  the 
Forest  staff  discovered  that  computer 
software  malfunctions  had  occurred 
leaving  the  database  incomplete.  Upon 
further  investigation,  it  was  discovered 
that  some  of  the  promised  individual 
responses  had  not  even  been  prepared 
when  the  earlier  ROD  was  signed.  Upon 
discovery  of  the  situation,  the  Regional 
Forester  directed  the  Forest  Supervisor 
to  complete  the  record  and  resubmit  it 
for  review.  The  Forest  Supervisor 
submitted  the  complete  record  for  the 
Regional  Forester's  review  on  June  13. 

The  following  explains  the  public 
involvement  process  to  put  this  decision 
in  context.  The  Forest  Service  received 
approximately  5,400  conunents  on  the 
Draft  Revised  Plan  and  Draft 
Envirorunental  Impact  Statement  (DEIS). 
The  comments  were  reviewed 
individually  and  individual  responses 
were  to  be  prepared  for  the  record. 
However,  the  Forest  Supervisor  chose 
not  to  include  the  individual  responses 
to  each  comment  in  the  Final 
Environmental  Impact  Statement  (FEIS). 
For  public  disclosure  with  the  FEIS, 
comments  were  grouped  into  subject 
matter  areas  along  with  Forest  Service 
responses  to  the  broader  concerns 
which  were  expressed. 

This  evaluation  of  the  public 
comment  was  included  in  Appendix  A 
to  the  FEIS.  This  Appendix  explained 
how  public  comments  were  evaluated 
and  responses  were  prepared  in 
accordance  to  40  CFR  1503.4(a).  The 
only  type  of  comment  which  was  not 
fully  addressed  prior  to  the  March  13 
decision  was  the  type  that  the  Forest 
Service  concluded  "do  not  warrant 
further  agency  response"  under  the 
regulations.  The  regulations  do  require 
that  the  agency  explain  why  it  has 
concluded  that  the  conunents  don't 
warrant  further  agency  response.  This 
step  had  not  been  completed  for  all 
comments  when  the  earlier  ROD  was 
signed.  This  final  step  has  now  been 
completed. 

As  a  result  of  an  additional 
interdisciplinary  team  review,  the 
Forest  Supervisor  concluded  that  all 
comments  in  the  database  were 
addressed  in  the  FEIS  or  ROD,  and 
recommended  to  the  Regional  Forester 
that  individual  responses  to  public 
comment  should  not  affect  the 
disposition  of  the  March  13  decision. 

After  reviewing  the  record,  the 
Regional  Forester  has  concurred  with 
the  findings  of  the  Forest  Supervisor. 
Moreover,  the  Regional  Forester  has 
determined  that  the  findings  of  the 
review  reaffirm  the  March  13  decision 
in  its  entirety. 


Following  are  the  specific  features  of 
the  decision: 

— It  incorporates  the  March  13  decision 
in  its  entirety,  including  all  rationale, 
elements,  findings  and 
implementation  schedules. 
— To  date,  the  Forest  Supervisor  has 
implemented  the  revised  Forest  Plan 
through  the  issuance  of  nine  project 
decisions.  All  decisions  are  currently 
in  respective  appeal  periods  and 
subject  to  administrative  appeal  under 
36  CFR  217.10(c).  None  of  these 
actions  would  be  implemented  before 
the  effective  implementation  date  of 
this  decision.  Moreover,  the  decision 
results  in  no  changes  or  alternations 
in  the  Revised  Plan  or  supporting 
FEIS.  Therefore,  the  Regional  Forester 
has  determined  that  no  adjustments  or 
stays  of  these  nine  project  level 
analyses  or  decisions  will  occur  as  a 
part  of  this  action. 
— There  are  an  additional  six  prdf^ts 
with  decisions  pending.  These  or  any 
other  new  decisions  issued  under  the 
Revised  Plan  will  not  be  implemented 
until  thirty  days  from  this  notice. 
The  effective  implementation  date  for 
this  decision  will  occur  30  days  from 
this  notice.  A  legal  notice  is  also  being 
published  in  the  Denver  Post.  Denver, 
Colorado. 

This  decision  is  subject  to 
administradve  review  pursuant  to  36 
CFR  217.  Any  appeal  of  this  decision 
must  be  fully  consistent  with  36  CFR 
217.9  and  be  filed  in  duplicate  with  the 
Chief,  USDA— Forest  Service,  P.O.  Box 
96090,  NFS,  3NW,  Appeals  Office, 
Washington,  DC  29909-6090.  The 
appeal  must  be  filed  within  90  days 
from  the  date  this  decision  is  published 
in  the  Denver  Post.  Anyone  concerned 
about  the  decision  is  luged  to  contact 
the  Forest  Supervisor  before  submitting 
an  appeal.  It  may  be  possible  to  resolve 
the  concern  in  a  less  formal  way. 

Dated:  June  26,  1997. 
Joe  L.  Meade. 

Acting  Deputy  Regional  Forester. 

[FR  Doc.  97-17276  Filed  7-1-97;  8:45  ami 

BILLING  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Availability  of  Funding  and 
Requests  for  Proposals  for  the  Section 
538  Rural  Rental  Housing  Guaranteed 
Loan  Demonstration  Program 

agency:  Rural  Housing  Service.  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Housing  Service 
(RHS)  announces  the  availability  of  the 
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Section  538  Rural  Rental  Housing 
Guaranteed  Loan  program  on  a 
demonstration  basis.  The  intended 
outcome  is  to  produce  new  affordable 
rental  housing  by  inviting  qualified 
lenders  and  eligible  housing  providers 
to  propose  rental  complexes  that  will 
serve  rural  residents  with  low  and 
moderate  incomes.  The  1996 
demonstration  resulted  in  the  selection 
of  9  proposals  providing  370  affordable 
units  in  8  States.  The  purpose  of  this 
year's  demonstradon  is  to  test  program 
enhancements  we  are  considering  for 
incorporating  into  final  program 
regulations. 

DATES:  The  deadline  for  receipt  of 
applications  is  4  p.m..  Eastern  Daylight 
Savings  Time  on  August  18. 1997. 
Applications  received  after  such  date 
and  time  will  be  returned.  Lenders  are 
encouraged  to  submit  applications  prior 
to  August  18.  1997.  as  applications  will 
be  reviewed  as  they  are  received.  If 
there  are  differences  between  any 
additional  guidelines  and  this  Nodce. 
the  requirements  of  this  notice  shall 
prevail.  Nodfication  of  selected 
applications  will  be  made  by  September 
1,  1997.  Conunitments  for  guarantees 
will  be  issued  on  or  before  September 
16.  1997.  If  RHS  is  unable  to  obligate 
section  538  funds  for  guaranteed  loans 
by  September  lb.  1997,  any  remaining 
section  538  funds  will  be  transferred  for 
use  prior  to  September  30. 1997,  under 
the  section  515  program.  Qualified 
lenders  may  call  the  office  of  the  Muld- 
Family  Housing  Processing  Division  of 
the  Rural  Housing  Service,  at  202-720- 
1604  for  a  copy  of  the  application 
package.  This  is  not  a  toll-free  number. 
Hearing-  or  speech-impaired  persons 
may  access  that  number  by  calling  toll- 
free  the  Federal  Information  Relay 
Service  at  (800)  877-8339. 
ADDRESSES:  Applications  for 
participation  in  the  demonstration 
program  must  be  identified  as  "Section 
538  Demonstration  Program"  on  the 
envelope  or  wrapper  and  be  submitted 
as  follows:  Director,  Multi-family 
Housing  Processing  Division,  Rural 
Housing  Service,  US  Department  of 
Agriculture,  Room  5337  (stop  0781), 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250.  Lenders  shall 
submit  an  original  (a  FAX  or  E-mail 
copy  is  NOT  acceptable)  of  the 
application  to  the  above  address  by  the 
application  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Obediah  G.  Baker.  Jr.,  Director.  Multi- 
Family  Housing  Processing  Division,  US 
Department  of  Agriculture.  South 
Agricult\u-e  Building.  Room  5337  (stop 
0781),  1400  Independence  Ave..  SW. 
Washington.  DC  20250.  Telephone: 


(202)  72&-1604.  (This  number  is  not 
toll-free.)  Hearing-  or  speech-impaired 
persons  may  access  that  number  by 
calling  toll-free  the  Federal  Information 
Relay  Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  On  March 
28,  1996,  President  Clinton  signed  the 
"Housing  Opportimity  Program 
Extension  Act  of  1996,"  Public  Law 
104-120.  One  of  the  actions  was  the 
authorization  of  the  section  538  Rural 
Rental  Housing  Guaranteed  Loan 
F*rogram.  The  program  is  intended  to 
reach  the  needs  of  rural  America  by 
complementing  the  section  515  Rural 
Rental  Housing  Direct  Ix»an  Program.  It 
is  anticipated  that  beneficiaries  of  the 
program  will  be  rural  residents  with  low 
and  moderate  incomes.  The  nu^l 
residents  will  be  provided  rental 
housing  through  the  use  of  loan 
guarantees.  Partnership  opportunities 
exist  to  utilize  the  section  538  program 
with  other  affordable  housing  programs. 

In  Fiscal  Year  (FY)  1997,  the  budget 
authority  of  $783,000  will  provide  up  to 
approximately  $25  million  available 
under  the  section  538  demonstration 
program.  The  Agency  is  i.urrentiy 
developing  regulations  which  will  be 
based  on  information  gathered  during 
administration  of  the  FY  1996  and  1997 
demonstration  programs. 

I.  Purpose  and  Program  Summary 

Public  Law  104-37  provided  funds  to 
the  Department  to  implement  a 
multifamily  mortgage  guarantee 
demonstration  program  subject  to 
enactment  of  authorizing  legislation. 
Public  Law  104-120  provided 
authorization  for  that  program  with 
qualified  lenders,  the  purpose  of  which 
is  to  demonstrate  the  effectiveness  of 
providing  new  forms  of  Federal  credit 
enhancement  for  the  development  of 
affordable  multifamily  housing  by 
lenders. 

The  program  has  been  designed  to 
increase  the  supply  of  affordable 
multifamily  housing  through 
partnerships  between  RHS  and  major 
lending  sources,  as  well  as  State  and 
local  housing  finance  agencies  and  bond 
issuers.  Qualified  lenders  will  be 
authorized  to  originate,  underwrite,  and 
close  loans  for  multifamily  housing 
projects.  Projects  requiring  new 
construction  or  acquisition  with 
rehabilitation  of  at  least  $15,000  per 
unit  will  be  considered.  RHS  will 
guarantee  such  loans  upon  presentation 
and  review  of  appropriate  certifications, 
project  information  and  satisfactory 
completion  of  the  appropriate  level  of 
environmental  review  by  RHS.  Lenders 
will  be  responsible  for  the  full  range  of 
loan  management,  servicing,  and 
property  disposition  activities 


associated  with  these  projects.  The 
lender  will  be  expected  to  provide 
servicing  or  contract  for  servicing  of 
each  loan  it  underwrites.  RHS,  in  tiun, 
commits  to  pay  up  to  a  maximiun  of  90 
percent  of  the  outstanding  principal  and 
interest  balance  in  the  case  of  de^ult  of 
the  loan  and  filing  of  a  claim,  but  in  no 
event,  not  more  than  90  percent  of  the 
original  principal  amount  Any  losses 
would  be  based  on  a  pro-rata  split. 

n.  Eligible  Housing  and  Tenants 

A  loan  may  be  guaranteed  only  if  the 
loan  is  used  for  the  development  costs 
of  housing  and  related  facilities  as  such 
term  is  defined  in  7  CFR  1944.205. 
Proposals  must  also  meet  the  following 
criteria: 

(a)  Occupancy  Requirements.  The 
housing  must  be  available  for 
occupancy  only  by  low  or  moderate 
income  families  or  persons,  whose 
incomes  at  the  time  of  initial  occupancy 
do  not  exceed  115  percent  of  the  median 
income  of  the  area.  After  initial 
occupancy,  a  tenant's  income  may 
exceed  these  limits;  however,  rents, 
including  utilities,  are  restricted  to  no 
more  than  30  percent  of  the  115  percent 
of  area  Median  Income  for  the  term  of 
the  loan. 

(b)  Location.  Units  must  be  located  in 
areas  considered  eligible  as  defined  in  7 
CFR  3550.10  (not  just  the  designated 
areas  as  defined  in  7  CFR  1944.228). 

(c)  Minimum  Complex  Size. 
Apartment  complexes  must  consist  of 
five  or  more  rental  dwelling  units.  The 
site  may  consist  of  two  or  more 
noncontiguous  parcels  of  land  situated 
so  as  to  comprise  a  readily  marketable 
real  estate  entity  within  an  area  small 
enough  to  allow  convenient  and 
efficient  management. 

(d)  Types  of  Housing.  For  the 
purposes  of  the  demonstration  program, 
proposals  for  new  construction  or 
acquisition  with  rehabilitation  of  at  least 
$15,000  per  unit  will  be  considered. 
Complexes  may  contain  units  that  are 
detached,  semi-detached,  row  houses,  or 
multifamily  structures.  The  portion  of 
the  guarantee  funds  for  acquisition  with 
rehabilitation  is  limited  to  25  percent  of 
the  program  authority. 

(el  Housing  Standards.  The  standards 
established  under  7  CFR  1944.215 
"Special  conditions,"  for  housing  and 
related  facilities  assisted  under  section 
515,  shall  apply  to  housing  and  related 
facilities,  the  development  costs  of 
which  are  financed  in  whole  or  in  part 
with  a  loan  guaranteed  under  this 
program.  The  Agency  will  guarantee 
loans  in  which  the  fees  and  the 
proposed  housing  may  exceed  the 
amoiuits  or  size  allowances  and 
amenities  contained  in  7  CFR  part  1944, 
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subpart  E  provided  such  costs  and 
features  are  generally  found  in  similar 
housing  proposals  for  similar  income 
families  in  the  market  area.  Such  costs, 
features  and  amenities  may  include 
larger  units,  dishwashers,  microwaves, 
increased  and  multi-purpose 
community  spaces,  and  developer's 
fees.  The  proposals  under  this  program 
will  be  subject  to  the  Necessary 
Assistance  Reviews  discussed  in  7  CFR 
1944.213(a).  see  Federal  Register 
Volume  62,  Number  88,  pages  25061- 
25071  published  May  7,  1997. 

(f)  Tenant  Protections.  The  standards 
for  the  treatment  of  tenants  of  housing 
developed  using  amounts  from  a  loan 
guaranteed  under  this  program  shall 
incorporate  standards  for  lease  and 
grievance  procedures  and  tenant 
appeals  of  adverse  actions  used  under 
the  section  515  Rural  Rental  Housing 
Program. 

(g)  Fair  Housing  and  Equal 
Opportunity.  No  person  shall  be 
subjected  to  discrimination  because  of 
race,  color,  religion,  sex.  disability, 
familial  status,  or  national  origin  in  the 
rental  or  advertising  of  rental  dwellings, 
or  in  the  availability  of  residential  real 
estate  related  transactions  involving 
RHS  or  housing  in  the  Rural 
Development  mission  area.  Borrowers 
and  lenders  must  also  comply  with 
applicable  Fair  Housing  and  Equal 
Opportunity  statutes. 

(h)  Environmental.  The 
environmental  requirements  established 
under  7  CFR  part  1940,  subpart  G,  for 
housing  and  related  facilities  under  the 
section  515  program  shall  apply  to 
housing  and  related  facilities  under  the 
section  538  program. 

(i)  Preservation.  The  housing 
developed  will  remain  available  for 
occupancy  as  provided  in  paragraph 
11(a)  of  this  notice,  for  the  period  of  the 
original  term  of  the  loan  guaranteed 
unless  the  housing  is  acquired  by 
foreclosure  (or  instrument  in  lieu  of 
foreclosure)  or  the  Administrator  waives 
the  applicability  of  such  requirement  for 
the  loan  only  after  determining,  based 
on  objective  information,  that  the 
following  three  circumstances  exist: 

(1)  There  is  no  longer  a  need  for  low- 
and  moderate-income  housing  in  the 
market  area  in  which  the  housing  is 
located; 

(2)  Housing  opportimities  for  low- 
income  households  and  minorities  will 
not  be  reduced  as  a  result  of  the  waiver; 
and 

(3)  Additional  Federal  assistance  will 
not  be  necessary  as  a  result  of  the 
waiver. 


in.  Loans  Eligible  for  Guarantee 

(a)  Eligible  Borrowers.  A  loan 
guaranteed  under  this  program  may  be 
made  to  a  nonprofit  organization,  an 
agency  or  body  of  any  State  government 
or  political  subdivision  thereof,  or  a 
private  entity. 

(b)  Loan  Terms.  Each  loan  guaranteed 
shall: 

(1)  Provide  for  complete  amortization 
by  periodic  payments  to  be  made  for  a 
term  not  to  exceed  40  years  (480  equal 
amortized  monthly  installments); 

(2)  Involve  a  fixed  rate  of  interest 
agreed  upon  by  the  borrower  and  the 
lender  that  does  not  exceed  the 
maximum  allowable  rate  established  by 
the  Administrator.  For  purposes  of  the 
demonstration  program,  the  maximum 
allowable  rate  is  200  basis  points  over 
the  30-year  Treasury  Bond  Rate  as 
published  in  the  "Wall  Street  Journal" 
as  of  the  business  day  previous  to  the 
business  day  the  rate  is  set.  Priority  will 
be  given  to  proposals  that  are  up  to  150 
basis  points;  a  higher  priority  will  be 
given  to  proposals  with  the  lowest 
number  of  basis  points; 

(3)  Involve  a  principal  obligation 
(including  initial  service  charges, 
appraisal,  inspection,  and  other 
reasonable  fees)  not  to  exceed: 

(i)  In  the  case  of  a  borrower  that  is  a 
nonprofit  organization  or  an  agency  or 
body  of  any  State  or  local  government, 
up  to  97  percent  of  the  development 
costs  of  the  housing  and  related 
facilities  or  the  value  of  the  housing  and 
facilities,  whichever  is  less; 

(ii)  In  the  case  of  a  borrower  that  is 
a  for-profit  entity  or  other  entity  not 
referred  to  in  paragraph  III(b)(3)(i)  of 
this  notice,  up  to  90  percent  of  the 
development  costs  of  the  housing  fmd 
related  facilities  or  the  value  of  the 
housing  and  facilities,  whichever  is  less; 

(iii)  In  the  case  of  any  borrower,  for 
such  part  of  the  property  as  may  be 
attributable  to  dwelling  use,  the 
applicable  maximum  per  unit  dollar 
amount  limitations  under  section  207(c) 
of  the  National  Housing  Act;  and 

(iv)  In  the  case  of  a  borrower  utilizing 
Low  Income  Housing  Tax  Credits,  a 
review  will  be  conducted  in  conjunction 
with  the  applicable  tax  credit 
administration  entity  to  determine  if  the 
proposal  is  in  conformance  with 
subsidy  layering  requirements  at  7  CFR 
1944.213,  which  stipulates  that  the 
government  will  provide  no  more  than 
the  minimum  amount  of  assistance 
necessary  to  make  the  complex 
financially  feasible. 

(4)  Be  secured  by  a  first  mortgage  on 
the  housing  and  related  facilities  for 
which  the  loan  is  made,  or  in  the  case 
where  the  loan  upon  which  the  RHS 


guarantee  is  requested  is  not  the 
primary  funding  source,  be  secured  by 
a  parity  lien; 

(5)  May  be  a  permanent  loan  or  a 
combination  construction  and 
permanent  loan.  The  agency  will  not 
guarantee  a  c6nstruction  loan  that  will 
not  be  rolled  into  a  permanent  loan 
which  will  have  an  agency  guarantee. 
For  the  construction  loan,  which  may 
not  exceed  12  months,  the  RHS 
gusirantee  will  be  limited  to  60  percent 
of  the  work  in  place.  For  example:  total 
construction  advances  for  completed 
work  of  $1,000,000  x  60  percent  would 
result  in  a  $600,000  maximum 
guarantee  on  the  work  in  place.  RHS 
will  also  consider  a  higher  level  of 
guarantee  (not  to  exceed  90  percent  of 
the  work  in  place)  for  construction 
contracts  which  are  bonded  or  have 
letters  of  credit  for  advances,  or  both; 
and 

(6)  For  20  percent  of  the  loans  made 
under  this  demonstration  program,  RHS 
shall  provide  the  borrower  with 
assistance  in  the  form  of  interest  credits 
to  the  extent  necessary  to  reduce  the 
rate  of  interest  under  paragraph  111(b)(2) 
of  this  notice  to  the  applicable  Federal 
rate,  as  such  term  is  used  in  section 
42(I)(2)(D)  of  the  Internal  Revenue  Code 
of  1986. 

(c)  Refinancing  of  Loans  Made  Under 
the  Program.  Any  loan  guaranteed 
under  the  program  may  be  refinanced 
and  extended  in  accordance  with  the 
terms  and  conditions  that  the  Agency 
shall  prescribe,  but  in  no  event  for  an 
additional  amount  or  term  that  exceeds 
the  limitations  under  paragraph  111(b)  of 
this  notice. 

(d)  Nonassumption.  The  borrower 
under  a  loan  that  is  guaranteed  under 
this  program  and  under  which  any 
portion  of  the  principal  obligation  or 
interest  remains  outstanding  may  not  be 
relieved  of  liability  with  respect  to  the 
loan,  notwithstanding  the  transfer  of 
property  for  which  the  loan  was  made. 
Loans  guaranteed  under  this  program 
may  be  made  on  a  recourse  or 
nonrecourse  basis. 

(e)  Issuance  of  Guarantee  on 
Permanent  Loans.  Guarantees  may  be 
issued  on  permanent  loans  financing 
new  construction  once  the  final 
certificate  of  occupancy  for  the  complex 
has  been  issued  by  the  appropriate 
governmental  body. 

(f)  It  is  anticipated  that  complexes 
developed  under  this  program  may 
utilize  other  affordable  housing 
programs  such  as  the  Low  Income 
Housing  Tax  Credit,  taxable  bonds, 
HOME  Investment  Partnerships  Program 
(HOME)  funds,  and  other  State  or 
locally  funded  tenant  assistance  or 
grants.  Tax-exempt  financing  is  not 


eligible  for  a  loan  guarantee  in  this 
year's  demonstration  program. 

IV.  Guarantee  Provisions 

(a)  Lender  eligibility.  Those  lenders 
currenUy  approved  and  considered 
eligible  by  the  Federal  National 
Mortgage  Association,  the  Federal  Home 
Loan  Mortgage  Corporation,  the  Federal 
Home  Loan  Bank  members,  or  the 
Department  of  Housing  and  Urban 
Development  for  guaranteed  loan 
programs  supporting  multifamily 
bousing  will  be  considered  approved 
lenders  for  this  demonstration  program. 
Lenders  may  use  their  own 
underwriting  standards  and  loan  terms 
and  conditions  with  approval  from  RHS 
subject  to  statutory  program  constraints. 
In  addition.  State  Housing  Finance 
Agencies  (HFAs)  are  also  considered 
eligible  lenders  to  participate  in  the 
demonstration  program  provided  they 
demonstrate  they  have  the  ability  to 
underwrite,  originate,  process,  close, 
service,  manage,  and  dispose  of 
multifamily  housing  loans  in  a  prudent 
manner.  Other  lenders  have  the 
opportunity  to  enter  into  a 
correspondent  bank  relationship  with 
approved  lenders  in  order  to  participate 
in  the  program. 

(b)  Extent  of  Guarantee.  RHS  will 
guarantee  repayment  of  an  amount  not 
exceeding  90  percent  of  the  total  of  the 
amount  of  the  unpaid  principal  and 
interest  of  the  loan  but,  in  all  cases,  not 
more  than  90  percent  of  the  original 
principal  amount.  Any  losses  would  be 
based  on  a  pro-rata  split.  For  example: 
Assume  the  Loan  Amount  and  Total 
Development  Cost  are  equal  to 
$1,000,000  X  90  percent  (For  Profit 
Borrower)  x  90  percent  Guarantee  = 
$810,000  coverage.  Assume  the  loan 
was  liquidated  and  property  sold  for 
$600,000.  The  claim  would  be  $900,000 
-  $600,000  =  $300,000  x  90  percent  = 
$270,000  maximiun  government 
payment  on  loss  claim.  The  lender's  loss 
would  be  $30,000. 

(c)  Guarantee  Fee.  At  the  time  of 
issuance  of  a  loan  guarantee  under  this 
program,  RHS  will  collect  a  fee  equal  to 
1  percent  of  the  guaranteed  principal 
obligation  of  the  loan  from  the  lender. 
RHS  will  also  collect  an  annual 
servicing  fee  of  50  basis  points  (V2 
percent)  based  on  the  outstanding 
principal  and  interest  of  the  guarantee 
portion  of  the  loan  on  the  first  and 
subsequent  anniversary  of  the 
promissory  note. 

(d)  Transferability  of  the  Guamntee 
and  Servicing.  It  is  anticipated  that 
loans  guaranteed  under  this  program 
may  be  sold  into  the  secondary  market. 
The  guarantee  and  the  servicing  may  be 
transferred,  either  combined  or 


separated,  to  other  eligible  lenders  with 
the  written  consent  of  RHS. 
(e)  Payment  Under  Guarantee. 

(1)  Notice  of  default.  In  the  event  of 
default  by  the  borrower  on  a  loan 
guaranteed  under  this  program,  the 
holder  of  the  guarantee  certificate  for 
the  loan  shall  provide  written  notice  of 
the  default  to  the  Administrator. 

(2)  Lenders  will  be  required  to  discuss 
future  servicing  strategies  with  RHS 
prior  to  proceeding  to  liquidation. 
Before  any  payment  under  a  guarantee 
is  made,  the  holder  of  the  guarantee 
certificate  must  exhaust  all  reasonable 
possibilities  of  collection  on  the  loan. 

(3)  Foreclosure.  After  receiving  notice 
under  paragraph  rV(e)(l)  of  this  notice 
and  providing  written  notice  of  action  to 
RHS,  the  holder  of  the  guarantee 
certificate  for  the  loan  may  initiate 
foreclosure  proceedings,  with  the 
concurrence  of  RHS,  in  a  court  of 
competent  jurisdiction,  to  obtain 
possession  of  the  security  property. 
After  the  court  issues  a  final  order 
authorizing  foreclosure  on  the  property, 
the  holder  of  the  certificate  shall  be 
entiUed  to  payment  by  RHS  under  the 
guarantee  upon: 

(i)  Conveyance  to  RHS  of  title  to  the 
security  property; 

(ii)  Submission  to  RHS  of  a  claim  for 
payment  under  the  guarantee;  and 

(iii)  Assignment  to  RHS  of  all  the 
claims  of  the  holder  of  the  guarantee 
against  the  borrower  or  others  arising 
out  of  the  loan  transaction  or  foreclosure 
proceedings,  except  claims  released 
with  the  consent  of  RHS. 

(4)  Acceptance  of  the  Assignment  by 
RHS.  After  receiving  notice  under 
paragraph  IV(e)(l)  of  this  notice,  RHS 
may  accept  assignment  of  the  loan  if 
RHS  determines  that  the  assignment  is 
in  the  best  interests  of  the  United  States. 
Assignment  of  a  loan  under  this 
paragraph  shall  include  conveyance  to 
RHS  of  all  rights  and  interests  arising 
under  the  loan,  and  assignment  to  RHS 
of  all  claims  against  the  borrower  or 
others  arising  out  of  the  loan 
transaction.  Upon  assignment  of  a  loan 
under  this  paragraph,  the  holder  of  a 
guarantee  for  the  loan  shall  be  entitied 
to  payment  by  RHS  imder  the  guarantee. 
Upon  payment,  in  whole  or  in  part,  to 
the  holder,  the  note  or  judgment 
evidencing  the  debt  shall  be  assigned  to 
the  United  States  and  the  holder  shall 
have  no  further  claim  against  the 
borrower  or  the  United  States. 

V.  Demonstration  Selection  Criteria 

(a)  The  Agency  intends  under  the 
demonstration  program  to  fund  varying 
financing  proposals  to  help  determine 
the  areas  of  need,  the  types  of  financing 
packages  possible  and  the  demand  in 


the  various  eligible  market  areas. 
Selection  of  proposals  under  this 
demonstration  program  will  be  based  on 
the  following  criteria: 

(1)  Flexibility,  innovation  and 
variation  of  funding  models. 

(2)  Partnering  and  leveraging  in  order 
to  develop  the  maximum  number  of 
housing  units  and  promote  partnerships 
with  states,  local  communities,  and 
other  partners  with  similar  housing 
goals.  RHS  participation  loans  and 
leveraging  are  encouraged. 

(3)  No  more  than  one  viable 
application  will  be  selected  in  any  State 
(unless  the  number  of  viable 
applications  are  limited  and  sufficient 
funds  remain  to  allow  more  than  one 
application  in  any  one  State);  and  to 
increase  the  variety  of  experience  under 
the  demonstration,  priority  will  be 
provided  to  those  applications  from 
States  that  have  not  previously  received 
a  commitment  from  the  FY  1996 
demonstration  program.  The  States  that 
received  a  commitment  from  the  FY 
1996  demonstration  program  were 
Florida,  Kansas,  Missouri,  Nebraska, 
North  Carolina,  Vermont,  and  West 
Virginia. 

(4)  Priority  will  be  provided  to  the 
proposals  that  set  the  interest  rate  up  to 
150  basis  points  over  the  30  Year 
Treasury  Rate;  the  lower  the  basis 
points,  the  higher  the  priority.  However, 
the  program  will  permit  proposals  that 
require  200  basis  points  over  the  30 
Year  Treasury  Rate. 

(5)  Adniiinistrator's  discretion  in  order 
to  effectively  use  funding  to  best  explore 
program  structure  and  effectiveness 
consistent  with  the  best  interests  of  the 
Government. 

(b)  For  20  percent  of  the  loans  made 
under  the  demonstration  program,  RHS 
shall  provide  the  borrower  with  interest 
credits  to  the  extent  necessary  to  reduce 
the  rate  of  the  loan  to  the  applicable 
Federal  rate.  The  maximum  amount  of 
loan  guarantee  is  $1.5  million  on  a  loan 
requesting  interest  credit.  Proposals  that 
could  be  viable  with  or  without  interest 
credits  are  encouraged  to  submit  an 
application  showing  financial  and 
market  feasibility  under  either  scenario. 
Applications  proposing  to  receive 
interest  credit  will  be  selected  using  the 
following  criteria: 

(1)  Geographical  location  with 
emphasis  on  smaller  nu'al  communities 
versus  larger  rural  communities. 

(2)  The  most  needy  communities 
based  on  census  income  data  showing 
the  preponderance  of  low  and  moderate 
income  ^milies. 

(3)  Commitments  by  the  applicant  to 
maintain  occupancy  standards 
throughout  the  term  of  the  loan  for 
families  with  low  and  moderate 
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incomes,  with  a  priority  at  initial 
occupancy  for  low  income  families. 

(41  The  lowest  overall  proportional 
effective  subsidy  cost  to  the 
Government. 

(5)  Preference  will  be  given  to  family 
proposals  with  large  bedroom  mixes  (3/ 
4/5  bedrooms}. 

(61  Those  proposals  to  be  developed 
in  a  colonia,  tribal  land,  or  EZ/EC 
community,  or  in  a  place  identified  in 
the  state  Consolidated  Plan  or  state 
needs  assessment  as  a  high  need 
community  for  multifamily  housing  will 
receive  preference. 

VI.  Review  Criteria 

RHS  will  review  each  request  for 
participation  under  the  demonstration 
program  to  determine  if  the  lender  and 
the  proposal  meet  all  the  requirements 
of  this  notice  and  the  lender 
demonstrates  the  ability  to  underwrite, 
originate,  process,  close,  service, 
manage,  and  dispose  of  multifamily 
loans  in  a  prudent  manner.  Applications 
will  be  reviewed  to  determine  financial 
feasibility,  compliance  with  cost 
limitations,  and  market  need  of  the 
proposal.  RHS  will  review  each 
application  for  compliance  with  subsidy 
layering  requirements,  which  stipulates 
that  the  government  will  provide  no 
more  than  the  minimum  amount  of 
assistance  necessary  to  make  the 
complex  financially  feasible  pursuant  to 
7  CFR  1944.213(a)(21,  see  Federal 
Register  Volume  62,  Number  88.  pages 
25061-25071  published  May  7,  1997. 

RHS  also  reserves  the  right  to 
negotiate  with  potential  lenders  over  the 
scope  of  the  proposal  to  ensure  the  best 
interests  of  the  Government  and 
objectives  of  the  demonstration  program 
are  achieved. 

It  is  the  policy  of  RHS  to  consider 
environmental  quality  as  equal  with 
economic,  social,  and  other  relevant 
factors  in  program  development  and 
decision  making.  Proposals  which  have 
the  potential  for  adverse  impact  to 
protected  resources  (wetlands, 
floodplains,  and  important  farmland,  for 
example}  will  receive  low  priority,  since 
the  brief  period  of  time  allocated  for 
obligation  of  funds  may  be  insufficient 
for  RHS  to  satisfactorily  complete  the 
environmental  review  process  if  the 
proposal  has  adverse  environmental 
impacts.  Therefore,  it  is  important  that 
lenders  and  applicants  submit  proposals 
which  minimize  the  potential  to 
adversely  impact  the  environment. 

Since  RHS  will  complete  the 
appropriate  environmental  review  at  the 
field  level,  the  appropriate  field  office 
will  need  certain  information  from  the 
lender  or  applicant  in  order  to  complete 
the  environmental  review.  Lenders  or 


applicants  who  plan  to  file  an 
application  should  request  the 
application  package  at  the  earliest  date 
possible  for  directions  on  how  to 
contact  the  applicable  field  office. 

Vn.  other  Matters 

(a}  Environmental  Finding.  A  Finding 
of  No  Significant  Impact  with  respect  to 
the  environment  has  been  made  in 
accordance  with  RHS  regulations  at  7 
CFR  part  1940,  subpart  G. 

(b)  Civil  Rights  Impact  Analysis.  It  is 
the  policy  within  the  Rural 
Development  mission  area  to  ensure 
that  the  consequences  of  any  proposed 
project  approval  do  not  negatively  or 
disproportionately  affect  program 
beneficiaries  by  virtue  of  race,  color, 
sex,  national  origin,  religion,  age, 
disability,  marital  or  familial  status.  To 
ensure  that  any  proposal  under  this 
demonstration  program  complies  with 
these  objectives,  the  RHS  approval 
official  will  complete  Form  RD  2006-38, 
"Civil  Rights  Impact  Analysis 
Certification." 

(c)  Executive  Order  12612. 
Federalism.  The  policies  and 
procedures  contained  in  this  Notice  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  or 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  a  result,  the 
Notice  is  not  subject  to  review  under  the 
Order. 

(d)  Paperwork  Reduction  Act.  The 
information  collection  requirements 
within  this  notice  are  covered  under 
OMB  Nos.  0575-0042,  0575-0047. 
0575-100,  0375-0024,  0570-0014,  and 
0575-0137. 

Dated:  June  25,  1997. 
Jao  E.  Shadbum, 

Acting  Administrator,  Rural  Housing  Service. 
|FR  Doc.  97-17269  Filed  7-1-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Georgia  Transmission  Corp.;  Rnding 
of  No  Significant  Impact 

AGENCY:  Rural  Utilities  Service,  USDA. 
action:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS}  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  by 
Georgia  Transmission  Corporation  for 
approval  to  construct  the  proposed  115/ 


25  kV  St.  George  Substation  and  115  kV 
St.  George  Transmission  Line.  The 
FONSI  is  based  on  a  borrower's 
environmental  report  (BER}  submitted 
to  RUS  by  Georgia  Transmission 
Corporation.  RUS  conducted  an 
independent  evaluation  of  the  report 
and  concurs  with  its  scope  and  content. 
In  accordance  with  RUS  Environmental 
Policies  and  Procedures,  7  CFR  1794.61, 
RUS  has  adopted  the  BER  as  its 
environmental  assessment  for  the 
project. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW, 
Washington,  D.C.  20250-1571, 
telephone  (202}  720-0468,  E-mail  at 
bquigel@rus.usda.gov. 
SUPPt.EMENTARY  INFORMATION:  The 
substation  and  transmission  line  are 
proposed  to  be  located  in  Charlton 
County,  Georgia.  The  transmissioir  line 
will  interconnect  with  Georgia  Power 
Company's  existing  115  kV  Kettle  Creek 
to  Folkston  Transmission  Line  at  a  point 
northwest  of  the  town  of  Homeland, 
traverse  south  past  the  west  side  of 
Folkston,  and  terminate  east  of  St 
George  just  south  of  Highway  94  and 
west  of  the  St.  Mary  River  at  the  site  of 
the  proposed  St.  George  Substation. 
Approximately  1.7  acres  of  land  will  be 
disturbed  to  accommodate  placement  of 
the  St.  George  Substation.  The  length  of 
the  transmission  line  is  approximately 
27.5  miles.  The  width  of  the  proposed 
transmission  line  right-of-way  will  be  75 
feet  for  most  of  the  route  with  the  right- 
of-way  being  expanded  to  100  feet  in 
wetland  areas  where  maintenance 
access  will  need  to  be  increased  so  that 
adverse  impacts  to  wetland  areas  can  be 
avoided. 

RUS  considered  the  alternatives  of  no 
action,  constructing  a  230/25  kV 
substation  at  the  proposed  St.  George 
Substation  site  and  the  construction  of 
65  miles  of  230  kV  transmission  line 
from  Waycross  to  the  proposed 
substation  site.  Under  the  no  action 
alternative,  RUS  would  not  approve 
construction  of  the  substation  and 
transmission  line.  Since  RUS  believes 
that  Georgia  Transmission  Corporation 
has  a  need  to  upgrade  its  transmission 
facilities  to  relieve  overloading  on  two 
of  Okefenoke  Rural  Electric  Membership 
Corporation's  existing  circuits  in  the 
area  and  to  allow  Okefenoke  Rural 
Electric  Membership  Corporation  to 
serve  a  new  wood  chip  mill  near  St. 
George,  the  no  action  alternative  is  not 
considered  acceptable.  Construction  of 
the  proposed  115/25  kV  substation  and 
115  kV  transmission  line  is  preferred  to 


the  alternative  of  constructing  a  230/25 
kV  substation  and  a  230  kV 
transmission  line  which  would  be  over 
twice  a  long.  This  is  due  primarily  to 
additional  project  cost  and  the  greater 
amount  of  environmental  impact  that 
would  likely  result  from  a  longer 
transmission  line.  Three  substation  sites 
and  three  transmission  line  routes  were 
considered.  The  preferred  substation 
site  will  require  the  least  amount  of 
vegetation  clearing  and  least  impact  to 
land  use.  The  preferred  transmission 
line  route  is  longer  than  the  two 
alternative  routes  considered;  however, 
it  is  preferred  because  it  avoids  impacts 
to  the  more  densely  developed  areas 
around  the  cities  of  Folkston  and  St. 
George  and  it  would  affect  fewer 
residential  properties  and  historic 
resources  known  to  occur  in  the  project 
area. 

Copies  of  the  BER  and  FONSI  are 
available  for  review  at,  or  can  be 
obtained  from,  RUS  at  the  address 
provided  herein  or  from  Mr.  Clayton  M. 
Doherty,  Construction  and  Project 
Management  Department.  Georgia 
Transmission  Corporation,  P.O.  Box 
2088,  2100  East  Exchange  Place,  Tucker, 
Georgia  30085-2088,  telephone  (770) 
270-7719,  E-mail 
clay.doherty^atrans.com. 

Dated  June  30. 1997. 
Blaine  D.  Stockton,  Jr., 

Assistant  Administrator,  Electric  Program. 
[PR  Doc.  97-17465  Filed  7-1-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospttaric 
Admlniatration 

[l.D.  062597A] 

Naw  England  Fishary  Managamant 
Council;  PuUlcMaating 

AQ0ICY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  2-day  public  meeting  to  consider 
actions  affecting  New  England  fisheries 
in  the  exclusive  economic  zone. 
DATES:  The  meeting  will  be  held  on 
Wednesday.  July  9. 1997,  at  10  a.m.,  and 
on  Thiursday.  July  10, 1997,  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Colonial  Hilton.  427  Walnut  Street 
(Route  128  Soutii}.  Wakefield.  MA; 
telephone  (617)  245-9300.  Requests  for 
special  accommodations  should  be 


addressed  to  the  New  England  Fishery 
Management  Council.  5  Broadway, 
Saugus,  MA  01906-1097;  telephone: 
(617)231-0422. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director.  New 
England  Fishery  Management  Council 
(617) 231-0422. 
SUPPLEMENTARY  INFORMATION: 

July  9, 1997 

Following  introductions,  the  Scallop 
Committee's  Plan  Development  Team 
will  provide  a  report  on  the 
effectiveness  of  the  Council's  sea  scallop 
management  program,  including 
management  recommendations.  The 
Interspecies  Committee  will  review  its 
efforts  to  develop  protocols  for 
reopening  areas  closed  to  fishing 
activities.  The  Responsible  Fishing 
Committee  will  report  on  its  continuing 
discussion  of  a  fishermen's  Code  of 
Conduct  and  also  issues  related  to 
bycatch  in  Council-managed  fisheries. 
Ehiring  the  afternoon  session,  the 
AUantic  Sea  Herring  Committee  will 
discuss  and  ask  for  Council  approval  of 
a  public  information/ scoping  document 
that  will  identify  major  issues  to  be 
considered  during  the  fishery 
management  plan  development.  There 
will  be  an  update  on  progress  to  finalize 
(monkfish)  Amendment  9  to  the 
Northeast  Multispecies  Fisheries 
Management  (FMP).  Before  adjourning 
for  the  day,  there  will  be  reports  from 
the  Council  Chairman;  Executive 
Director;  Regional  Administrator. 
Northeast  Region,  NMFS  (Regional 
Administrator);  Northeast  Fisheries 
Science  Center  and  Mid- AUantic 
Fishery  Management  Council  liaisons; 
and  representatives  of  the  Coast  Guard 
and  the  Atiantic  States  Marine  Fisheries 
Commission. 

The  Regional  Administrator  will 
consult  the  Council  regarding  a  proposal 
from  the  Massachusetts  Division  of 
Marine  Fisheries  (DMF)  to  conduct  an 
experimental  small-mesh  trawl  fishery 
for  whiting  from  September  1  through 
December  31,  1997.  There  will  be  a 
discussion  and  opportunity  for  public 
comment.  This  proposal  builds  on  last 
Call's  successful  experimental  fishery  in 
Cape  Cod  Bay  where  the  DMF- 
developed  "raised  footrope"  trawl 
effectively  captiired  whiting  with 
minimal  by-catch.  DMF  has  requested 
the  time  and  area  of  the  experimental 
fishery  be  expanded  to  enable  vessels  to 
fish  in  additional  specified  areas  off 
Massachusetts  in  Massachusetts  Bay, 
Cape  Cod  Bay,  and  waters  east  of  Cape 
Cod  that  have  historically  produced 
profitable  catches  of  whiting.  The 
experiment  is  intended  to  demonstrate 


the  efficacy  of  the  raised-footrope  trawl 
in  reducing  the  bycatch  of  non-target 
species,  particularly  in  reducing  the 
bycatch  of  regulated  multispecies  to 
below  5  percent,  and  to  evaluate  the 
gear  over  a  wider  area  than  in  last  year's 
experiment. 

July  ID,  1997 

NMFS  will  hold  a  Stock  Assessment 
Public  Review  Workshop  immediately 
after  the  Council  reconvenes  on 
Thursday.  It  will  present  an  advisory  on 
the  stock  status  of  Gulf  of  Maine  and 
Georges  Bank  cod,  Georges  Bank 
haddock,  and  Georges  Bank  and 
Southern  New  England  yellowtail 
floimder.  Following  the  workshop  a 
groundfish  subcommittee  will  report  on 
its  progress  to  develop  area  closures  as 
an  alternative  to  the  cod  trip  limit  in  the 
Multispecies  Plan.  During  the  remainder 
of  the  Groundfish  Committee's  report, 
there  will  be  further  discussion  of  a 
framework  adjustment  to  the  FMP 
which  would  modify  the  Gulf  of  Maine 
cod  trip  limit  to  account  for  overages. 
Specific  measures  would  a)  require 
vessels  fishing  under  the  trip  limit  to 
call  a  (cod  hailing)  telephone  number 
upon  off-loading  and  at  least  once  every 
14  days;  and  b)  allow  vessels  exceeding 
the  trip  limit  to  resume  fishing  only 
when  the  days-at-sea  for  that  trip  equate 
to  their  cod  landings.  NMFS  will 
provide  information  on  trip  limit 
enforcement  efforts.  The  Council  also 
plans  to  develop  comments  on  a 
proposed  experimental  longline  fishery 
for  halibut  in  the  northern  Gulf  of 
Maine.  The  afternoon  session  will 
include  reports  from  the  Aquaculture, 
Gear  Conflict,  and  Lobster  Conunittees. 
The  Aquaculture  Committee  will 
provide  an  update  on  the  development 
of  a  Coimcil  aquacultiue  policy.  The 
Gear  Conflict  Committee  will  discuss 
progress  to  date  on  the  resolution  of  the 
northern  Geor:ges  Bank  conflict  between 
otter  trawl  gear  and  lobster  traps.  The 
Lobster  Committee  will  present  its 
recommendations  on  management 
measures  proposed  by  the  Atiantic 
States  Marine  Fisheries  Commission. 
The  Council  will  adjourn  the  meeting 
after  the  conclusion  of  any  other 
outstanding  business. 

Special  Accominodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Anthority:  16  U.S.C.  190\  et  seq. 
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Dated:  June  26. 1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  97-17298  Filed  7-1-97;  8:45  am) 
BtUJNG  CODE  3S10-»-F 

COMMISSION  OF  RNE  ARTS 

Notice  of  Meeting 

The  Commission  of  Fine  Arts'  next 
meeting  is  scheduled  for  July  24,  1997 
at  10:00  a.m.  in  the  auditorium  of  the 
National  Building  Museum,  in  the 
Pension  Building,  Judiciary  Square,  401 
F  Street,  N.W..  Washington,  D.C.  20001 
to  discuss  conceptual  designs  for  the 
World  War  U  Memorial  and  other 
projects  affecting  the  appearance  of 
Washington.  D.C,  including  buildings, 
parks,  etc.;  also  matters  of  design 
referred  by  other  agencies  of  the 
government. 

Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Conunission  of  Fine  Arts,  Suite  312, 
Pension  Building.  441  F  Street,  N.W.  or 
call  202-504-2200. 

Dated  in  Washington,  D.C,  June  23, 1997. 
Chaiiea  H.  AthertoD, 

Secretary. 

(FR  Doc.  97-17244  Filed  7-1-97;  8:45  ami 
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COMMITTEE  FOR  THE 
IMPI^MENTATION  OF  TEXTILE 
AGREEMENTS 

Extension  of  Temporary  Amendment 
to  the  Requirements  for  Participating 
in  ttte  Special  Access  Progam  for 
Caribbean  Basin  Countries 

June  26, 1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITAJ. 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  extending 

amendment  of  requirements  for 

participation  in  the  Special  Access 

Program  for  a  temporary  period. 

EFFECTIVE  DATE:  June  23,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
E.  Mennitt,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3.  1972.  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 


A  notice  and  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  Register  on  September  20, 
1996 (61  FR  49439)  announced  the 
temporary  amendment  to  the  foreign 
origin  exception  for  findings  and 
trimmings  under  the  Special  Access 
Program.  By  date  of  export,  the  foreign 
origin  exception  for  findings  and 
trimmings,  including  elastic  strips  of 
less  than  one  inch  in  width,  under  the 
Special  Access  Program  were 
temporarily  amended  to  include  non- 
U.S.  formed,  U.S.  cut  interlinings  for  the 
period  September  23,  1996  through  June 
22.  1997  for  women's  and  girls'  suit 
jackets  and  suit-type  jackets  in 
Categories  435,  444.  635  and  644.  This 
amendment  is  being  extended  for  a  six- 
month  period  beginning  on  June  23. 
1997  and  extending  through  December 
22,  1997  for  women's  and  girls'  suit 
jackets  and  suit-type  jackets  entered 
under  the  Special  Access  Program 
(9802.00.8015)  provided  they  are  cut  in 
the  United  States  and  are  of  a  type 
described  below: 

(1)  A  chest  type  plate,  "hymo"  piece 
or  "sleeve  header"  of  woven  or  welf- 
inserted  warp  knit  construction  of 
coarse  animal  hair  or  man-made 
filaments  used  in  the  manufacture  of 
women's  or  girls'  tailored  suit  jackets 
and  suit-type  jacksts; 

(2)  A  woven  fabric  which  contains 
and  exhibits  properties  of  resiliency 
which  render  the  fabric  especially 
suitable  for  attachment  by  fusing  with  a 
thermo-plastic  adhesive  to  the  coat- 
front,  side  body  or  back  of  women's  or 
girls'  tailored  suit  jackets  and  suit-type 
jackets. 

Note  that  the  amendment  is  not  being 
extended  for  weft-inserted  warp  knit 
fabric  which  contains  and  exhibits 
properties  of  elasticity  and  resilience 
which  render  the  fabric  especially 
suitable  for  attachement  by  fusing  with 
a  thermo-plastic  adhensive  to  the  coat- 
front,  side  body  or  back  of  women's  or 
girls'  tailored  suit  jackets  and  suit-type 
jackets.  These  interlinings  must  be 
formed  and  cut  in  the  United  States. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  tlie  Implementation  of  Textile 
Agreements 

June  26.  1997. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive  amends 
but  does  not  cancel  the  directive  issued  to 
you  on  September  16, 1996,  by  the  Chairman, 
Committee  for  the  Implementation  of  Textile 
Agreements.  That  directive  concerns  the 
foreign  origin  exception  for  findings  and 
trimmings  under  the  Special  Access  Program. 


Effective  on  June  23,  1997,  by  date  of 
export,  you  are  directed  to  extend,  for  the  six- 
month  period  June  23,  1997  through 
December  22, 1997,  the  amendment  to  treat 
non-U. S.  formed,  U.S. -cut  interlinings, 
further  described  below,  for  women's  and 
girls'  wool  and  man-made  fiber  suit  jackets 
and  suit-type  jackets  in  Categories  435,  444. 
635  and  644  as  qualifying  for  the  exception 
for  findings  and  trimmings,  including  elastic 
strips  less  than  one  inch  in  width,  created 
under  the  Special  Access  Program 
established  effective  September  1, 1986  (see 
51  FR  21208).  In  the  aggregate,  such 
interlinings,  findings  and  trimmings  must  not 
exceed  25  percent  of  the  cost  of  the 
components  of  the  assembled  article. 

The  amendment  implemented  by  this 
directive  shall  be  of  a  temporary  nature.  With 
resf>ect  to  women's  and  girls'  suit  jackets  and 
suit-type  jackets  in  Categories  435,  444,  635 
and  644,  the  amendment  will  terminate  on 
December  22, 1997,  by  date  of  export. 

As  described  above,  non-U. S.  formed,  U.S.- 
cut  interlinings  may  be  used  in  imports  of 
women's  or  girls'  suit  jackets  and  suit-typ>e 
jackets  entered  under  the  Special  Access 
Program  (9802.00.8015)  provided  they  are  cut 
in  the  United  States  and  of  a  type  described 
below: 

(1)  A  chest  plate,  "hymo"  piece  or  "sleeve 
header"  of  woven  or  weft-inserted  warp  knit 
construction  of  coarse  animal  hair  or  man- 
made  filaments  used  in  the  manufacture  of 
women's  or  girls'  tailored  suit  jackets  and 
suit- type  jackets; 

(2)  A  woven  fabric  which  contains  and 
exhibits  properties  of  resiliency  which  render 
the  fabric  especially  suitable  for  attachment 
by  fusing  with  a  thermo-plastic  adhesive  to 
the  coat-front,  side  body  or  back  of  women's 
or  gills'  tailored  suit  jackets  and  suit-type 
jackets. 

This  amendment  is  not  being  extended  for 
weft-inserted  warp  knit  fabric  which  contains 
and  exhibits  properties  of  elasticity  and 
resilience  wl^ch  render  the  fabric  especially 
suitable  for  attachment  by  fusing  with  a 
thermo-plastic  adhesive  to  the  coat-front, 
side  body  or  back  of  women's  or  girls' 
tailored  suit  jackets  and  suit-type  jackets. 
These  interlinings  must  be  formed  and  cut  in 
the  United  States. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  foils  within  the  foreign  afEairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  97-17315  Filed  7-1-97;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request:  All-Terrain  Vehicle 
Exposure  Survey 

AGENCY:  Consumer  Product  Safaty 
Commission. 


ACTION:  Notice. 


SUMMARY:  In  the  April  15,  1997,  Federal 
Register  (62  FR  18333).  the  Consumer 
Product  Safety  Commission  published  a 
notice  in  accordance  with  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35)  to  announce  the 
agency's  intention  to  seek  approval  of  a 
collection  of  information  to  determine 
consumer  exposure  to  the  hazards 
associated  with  the  use  of  All-Terrain 
Vehicles  ("ATVs").  The  Commission 
now  announces  that  it  has  submitted  to 
the  Office  of  Management  and  Budget  a 
request  for  approval  of  that  collection  of 
information. 

The  collection  of  information  consists 
of  a  national  telephone  survey  of 
households.  Information  obtained  from 
ATV-owning  households  will  have  two 
primary  uses.  First,  the  results  of  the 
survey  will  be  compared  to  those  of 
earlier  ATV  exposure  surveys 
(conducted  in  1986  and  1989)  to 
evaluate  changes  in  the  characteristics 
and  use  patterns  of  non-occupational 
ATV  drivers  over  time.  Second,  data 
from  the  survey  will  be  analyzed  with 
data  obtained  from  in-depth 
investigations  of  persons  who  were 
injured  using  ATVs  for  non- 
occupational purposes  to  determine  and 
quantify  ATV  risk  fectors.  This  risk 
analysis  will  reveal  current  risk  patterns 
and  bow  they  have  changed  since  the 
late  1980s. 

Results  of  the  collection  of 
information  will  assist  the  Commission 
in  determining  what,  if  any,  action  it 
should  take  with  regard  to  ATVs  after 
April  28. 1998.  when  Final  Consent 
Decrees  signed  by  five  major 
distributors  of  ATVs  will  expire. 

Additional  Information  About  the 
Request  for  Approval  of  a  Collection  of 
Information 

Agency  address:  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207. 

Title  of  information  collection:  Survey 
to  determine  consumer  exposure 
associated  with  the  use  of  All-Terrain 
Vehicles. 

Type  of  request:  Approval  of  a 
collection  of  information. 

General  description  of  respondents: 
ATV-owning  households. 

Estimated  number  of  respondents: 
500. 

Estimated  average  number  of  hours 
per  respondent:  .34  hours  (20  minutes). 

Estimated  number  of  hours  for  all 
respondents:  167  hours. 

Comments:  Comments  on  this  request 
for  approval  of  information  collection 
sboidd  be  sent  within  30  days  of 
publication  of  this  notice  to  (1)  Victoria 
Wassmer,  Desk  Officer,  Office  of 
Information  cmd  Regulatory  Affairs, 


Office  of  Management  and  Budget, 
Washington,  DC  20503;  telephone:  (202) 
395-7340,  and  (2)  the  Office  of  the 
Secretary.  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207. 

Copies  of  this  request  for  information 
collection  and  supporting 
documentation  are  available  from 
Robert  Frye.  Director,  Office  of  Planning 
and  Evaluation.  Consumer  Product 
Safety  Commission.  Washington.  DC 
20207;  telephone:  (301)  504-0416, 
extension  2243. 

Dated:  June  27,  1997. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  97-17408  Filed  7-1-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0034] 

Proposed  Collection;  Comment 
Request  Entitled  Examination  of 
Records  by  Comptroller  General  and 
Contract  Audit 

AGENCIES:  Department  of  Defense  (IXDO). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTKM:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0034). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  die  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currenUy  approved 
information  collection  requirement 
concerning  Examination  of  Records  by 
Comptroller  General/Audit-Negotiation 
now  retiUed  Examination  of  RKords  by 
Comptroller  General  and  Contract 
Audit.  The  clearance  currenUy  expires 
on  October  31,  1997. 
DATES:  Comment  Due  Date:  September 
2,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Olson,  Federal  Acquisition  Policy 
Division,  GSA  (202)  501-3221. 
ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
shoidd  be  submitted  to:  General 
Services  Administration,  FAR 


Secretariat  (MVRS),  1800  F  S\ieei.  NW, 
Room  4037.  Washington,  DC  20405. 
Please  cite  OMB  Conti-ol  No.  9000-0034 
in  all  correspondence. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Audit  and  Records-Negotiation 
clause,  52.215-2;  Contract  Terms  and 
Conditions  Required  to  Implement 
Statutes  or  Executive  Orders- 
Commercial  Items  clause,  52.21 2-5(d); 
and  Audit  and  Records-Sealed  Bidding 
clause,  52.214-26,  implement  the 
requirements  of  10  U.S.C.  2313.  41 
U.S.C.  254,  and  10  U.S.C.  2306.  The 
statutory  requirements  are  that  the 
Comptroller  General  and/or  agency  shall 
have  access  to,  and  the  right  to,  examine 
certain  books,  documents  and  records  of 
the  contractor  for  a  period  of  3  years 
after  final  payment.  The  record 
retention  periods  required  of  the 
contractor  in  the  clauises  are  for 
compliance  with  the  aforementioned 
statutory  requirements.  The  information 
must  be  retained  so  that  audits 
necessary  for  contract  surveillance, 
verification  of  contract  pricing,  and 
reimbursement  of  contractor  costs  can 
be  performed. 

B.  Annual  Recordkeeping  Burden 

The  annual  recordkeeping  burden  is 
estimated  as  follows:  Recordkeepers, 
19,142;  hours  per  recordkeeper,  3.34: 
total  recordkeeping  burden  hours. 
63,934;  recordkeeping  retention  period, 
5  years. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Services  Administration,  FAR 
SecTBtariat  (MVRS),  1800  F  Street,  NW., 
Room  4037.  Washington,  DC  20405, 
telephone  (202)  501-4755.  Please  cite 
OMB  ConU-ol  No.  9000-0034  in  all 
correspondence. 

Dated:  June  27,  1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 

(FR  Doc.  97-17385  Filed  7-1-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Department  of  Defense  (DoD) 
Commercial  Air  Carrier  Quality  and 
Safety  Review  Program. 

ACTION:  Notice. 
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In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Secretary  of  Defense  announces  the 
proposed  reinstatement  of  a  public 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Consideration  will  be  given  to  all 
comments  by  September  2, 1997. 

AOOAESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  DoD  Air  Carrier  and  Analysis  Office 
(HQ  AMC/DOB),  402  Scott  Drive,  Unit 
3A1,  Scott  Air  Force  Base,  IL  62225- 
5302,  ATTN:  Mr.  Bob  Shannon. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instrument,  please 
write  to  the  above  address  or  call  DoD 
Air  Carrier  and  Analysis  Office  (HQ 
AMC/DOB).  at  (618)  256-3092. 

Title,  Associated  Form,  and  OMB 
Number:  DoD  Statement  of  Intent,  AMC 
Form  207,  OMB  Number  0701-0137. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
assist  in  the  overall  evaluation  of 
commercial  aircraft  to  provide  quality, 
safe,  and  reliable  airlift  service  when 
procured  by  the  Department  of  Defense. 

Affected  Public:  Businesses  or  other 
for-profit. 

Annual  Burden  Hours:  1,230. 

Number  of  Respondents:  30. 

Responses  per  Respondent:  1. 

Average  Burden  for  Respondent:  41 
hours. 

Frequency:  On  occasion. 
SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

Respondents  are  commercial  air 
carriers  desiring  to  supply  airlift 
services  to  the  Department  of  Defense. 
AMC  Form  207  provides  vital 
information  from  the  carriers  needed  to 


determine  their  eligibility  to  participate 
in  the  DoD  Air  Transportation  Program. 
Barbara  A.  Carmichael, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-17266  Filed  7-1-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Recognition  of  Accrediting  Agencies, 
State  Agencies  for  Approval  of  Public 
Postsecondary  Vocational  Education 

AGENCY:  Department  of  Education. 
ACTKM:  Request  for  comments  on 
agencies  applying  to  the  Secretary  for 
renewal  of  recognition. 

DATES:  Commenters  should  submit  their 
written  comments  by  August  18, 1997  to 
the  address  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  W.  Kershenstein,  Director. 
Accreditation  and  Eligibility 
Determination  Division.  U.S. 
Department  of  Education.  600 
Independence  Avenue.  SW.,  Room  3915 
ROB-3,  Washington,  IX:  20202-5244, 
telephone:  (202)  708-7417.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339  between  8  a.m.  and  7  p.m., 
Eastern  time,  Monday  through  Friday. 
SUBMISSION  OF  THIRD-PARTY  COMMENTS: 
The  Secretary  of  Education  recognizes, 
as  reliable  authorities  as  to  the  quality 
of  education  offered  by  institutions  or 
progranfis  within  their  scope,  accrediting 
agencies  and  State  approval  agencies  for 
public  postsecondary  vocational 
education  and  nurse  education  that 
meet  certain  criteria  for  recognition.  The 
purpose  of  this  notice  is  to  invite 
interested  third  parties  to  present 
written  comments  on  the  agencies  listed 
in  this  notice  that  have  applied  for 
initial  or  continued  recognition.  A 
subsequent  Federal  Register  notice  will 
announce  the  meeting  and  invite 
individuals  and/or  groups  to  submit 
requests  for  oral  presentation  before  the 
Advisory  Committee  on  the  agencies 
being  reviewed.  That  notice,  however, 
does  not  constitute  another  call  for 
written  comment.  This  notice  is  the 
only  call  for  written  comment. 

All  comments  received  in  response  to 
this  notice  will  be  reviewed  by 
Department  staff  as  part  of  its  evaluation 
of  the  agencies'  compliance  with  the 
Secretary's  Criteria  for  Recognition.  In 
order  for  Department  staff  to  give  full 
consideration  to  the  comments  received 
and  to  address  them  in  the  staff  analyses 
that  will  be  presented  to  the  Advisory 
Committee  at  its  November  1997 


meeting,  the  comments  must  arrive  at 
the  address  listed  above  not  later  than 
August  18,  1997.  Comments  received 
after  the  deadline  will  be  reviewed  by 
Department  staff,  which  will  take 
action,  as  appropriate,  either  before  or 
after  the  meeting,  should  the  comments 
suggest  that  an  accrediting  agency  is  not 
acting  in  accordance  with  the 
Secretary's  Criteria  for  Recognition. 

All  comments  must  relate  to  the 
Secretary's  Criteria  for  the  Recognition 
of  Accrediting  Agencies.  Comments 
pertaining  to  agencies  whose  interim 
reports  will  be  reviewed  must  be 
restricted  to  the  concerns  raised  in  the 
Secretary's  letter  for  which  the  report  is 
requested. 

The  National  Advisory  Committee  on 
Institutional  Quality  and  Integrity  (the 
"Advisory  Committee")  advises  the 
Secretary  of  Education  on  the 
recognition  of  accrediting  agencies  and 
State  approval  agencies.  The  Advisory 
Committee  is  scheduled  to  meet 
November  19-21. 1997  in  Washington, 
DC.  All  written  comments  in  response 
to  this  notice  that  are  received  by  the 
E)epartment  by  the  deadline  will  be 
considered  by  both  the  Advisory 
Committee  and  the  Secretary. 
Comments  received  after  the  deadline, 
as  indicated  previously,  will  be 
reviewed  by  Department  staff,  which 
will  take  follow-up  action,  as 
appropriate,  either  before  or  after  the 
meeting.  Commenters  whose  comments 
are  received  after  the  deadline  will  be 
notified  by  staff  of  the  disposition  of 
those  comments. 

The  following  agencies  will  be 
reviewed  during  the  November  1997 
meeting  of  the  Advisory  Committee: 

Nationally  Recognized  Accrediting 
Agencies  and  Associations 

Petitons  for  Renewal  of  Recognition 

1.  Accreditation  Board  for 
Engineering  and  Technology,  Inc. 
(Scope  of  recognition:  the  accreditation 
of  basic  (baccalaureate)  and  advanced 
(master's)  level  programs  in  engineering, 
associate  and  baccalaureate  degree 
programs  in  engineering  technology, 
and  engineering-related  programs  at  the 
baccalaureate  and  advanced  degree 
level) 

2.  Accrediting  Council  for  Continuing 
Education  and  Training  (Scope  of 
recognition:  The  accreditation  of 
institutions  of  higher  education  that 
offer  non-collegiate  continuing 
vocational  education  programs  and 
higher  education  programs  of  non- 
collegiate  continuing  vocational 
education) 

3.  American  Optometric  Association, 
Council  on  Optometric  Education 
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(Scope  of  recognition:  The  accreditation 
and  preaccreditation  ("Reasonable 
Assurance/Preliminary  Approval"  {for 
professional  degree  programs)  and 
"Candidacy  Pending"  (for  optometric 
residency  programs  in  facilities  of 
Veterans'  Administration))  of 
professional  optometric  degree 
programs,  optometric  residency 
programs,  and  optometric  technician 
programs) 

4.  Association  for  Clinical  Pastoral 
Education,  Inc.,  Accreditation 
Commission  (Scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidacy  for  Accredited 
Membership")  of  basic,  advanced,  and 
supervisory  clinical  pastoral  education 
programs) 

5.  Commission  on  Opticianry 
Accreditation  (Scope  of  recognition:  The 
accreditation  of  two-year  programs  for 
the  ophthalmic  dispenser  and  one-year 
programs  for  the  ophthalmic  laboratory 
technician) 

6.  National  Association  of  Schools  of 
Art  and  Design,  Commission  on 
Accreditation  (Scope  of  recognition:  The 
accreditation  of  institutions  and  units 
within  institutions  offering  degree- 
granting  and  non-degree-granting 
programs  in  art,  design,  and  art/design- 
related  disciplines) 

7.  National  Association  of  Schools  of 
Dance,  Commission  on  Accreditation 
(Scope  of  recognition:  The  accreditation 
of  institutions  and  units  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  dance 
and  dance-related  disciplines) 

8.  National  Association  of  Schools  of 
Music,  Commission  on  Accreditation, 
Commission  on  Non-Degree-Granting 
Accreditation,  and  Commission  on 
Community /Junior  College 
Accreditation  (Scope  of  recognition:  the 
accreditation  of  institutions  and  units 
writhin  institutions  offering  degree- 
granting  and  non-degree-granting 
programs  in  music  and  music-related 
disciplines,  including  community/ 
junior  colleges  and  independent  degree- 
granting  and  non-degree-granting 
institutions) 

9.  National  Association  of  Schools  of 
Theatre.  Commission  on  Accreditation 
(Scope  of  recognition:  The  accreditation 
of  institutions  and  units  within 
institutions  offering  degree-granting  and 
non-degree-granting  programs  in  theatre 
and  theatre-related  disciplines) 

10.  New  England  Association  of 
Schools  and  Colleges  (Scope  of 
recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  non-degree  granting 
postsecondary  vocation,  technical  and 
career  institutions  and  degree-granting 
institutions  of  higher  education 


awarding  an  associate  degree  in 
Connecticut.  Maine.  Massachusetts, 
New  Hampshire,  Rhode  Island,  and 
Vermont) 

1 1 .  North  Central  Association  of 
Colleges  and  Schools.  Commission  on 
Institutions  of  Higher  Education  (Scope 
of  recognition:  The  accreditation  and 
preaccreditation  ("Candidate  for 
Accreditation")  of  institutions  of  higher 
education  in  Arizona,  Arkansas. 
Colorado,  Illinois,  Indiana.  Iowa. 
Kansas.  Michigan,  Miimesota,  Missouri, 
Nebraska,  New  Mexico,  North  Dakota, 
Ohio,  Oklahoma.  South  Dakota,  West 
Vir^ginia,  Wisconsin,  and  Wyoming) 

12.  Northwest  Association  of  Schools 
and  Colleges,  Commission  on  Colleges 
(Scope  of  recognition:  the  accreditation 
and  preaccreditation  ("Candidate  for 
Accreditation")  of  institutions  of  higher 
education  in  Alaska,  Idaho.  Montana. 
Nevada.  Oregon.  Utah,  and  Washington) 

13.  Western  Association  of  Schools 
and  Colleges,  Accrediting  Commission 
for  Community  and  Junior  Colleges 
(Scope  of  recognition:  The  accredition 
and  preaccreditation  ("Candidate  for 
Accreditation")  of  community  and 
junior  colleges  in  California,  Hawaii, 
American  Samoa,  Guam,  the  Republic  of 
Palau.  the  Federated  States  of 
Micronesia,  and  the  Republic  of  the 
Marshall  Islands) 

Petitions  for  Renewal  of  Recognition 
and  Expansion  of  Scope 

1.  American  Psychological 
Association.  Committee  on 
Accreditation  (Current  scope  of 
recognition:  The  accreditation  of 
doctoral  programs  in  clinical, 
counseling,  school,  and  combined 
professional-scientific  psychology,  and 
predoctoral  internship  training 
programs  in  professional  psychology). 
(Requested  expansion  of  scope:  The 
accreditation  of  post-doctoral  residency 
programs  in  professional  psychology) 

2.  American  Speech-Language- 
Hearing  Association  (Current  scope  of 
recognition:  The  accreditation  of 
Master's  degree  programs  in  speech- 
language  pathology  and  audiology). 
(Requested  expansion  of  scope:  The 
accreditation  and  preaccreditation 
("Candidacy")  of  graduate  educational 
programs  that  provide  for  entry-level 
professional  preparation  with  a  major 
emphasis  in  audiology  and/or  speech- 
language  pathology) 

3.  Council  on  Occupational  Education 
(Ciurent  scope  of  recognition:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of  non- 
degree  granting  postsecondary 
occupational/vocational  institutions  and 
those  postsecondary  occupational/ 
vocational  education  institutions 


currently  accredited  by  the  Council  that 
either  have  state  authorization  to  grant 
the  applied  associate  degree  in  specific 
vocational/ occupational  fields  or  that 
receive  such  authorization  during  the 
Council's  current  recognition  period). 
(Requested  expansion  of  scope:  The 
accreditation  and  preaccreditation 
("Candidate  for  Accreditation")  of 
postsecondary.  prebaccalaureate, 
degree-granting  and  non-degree-granting 
vocational  education  institutions 
nationwide) 

Interim  Reports  (An  interim  report  is  a 
follow-up  report  on  an  accrediting 
agency's  compliance  with  specific 
criteria  for  recognition  that  was 
requested  by  the  Secretary  when  the 
Secretary  granted  recognition  to  the 
agency) 

1.  American  Bar  Association,  Council 
of  the  Section  of  Legal  Education  and 
Admissions  to  the  Bar 

2.  Middle  States  Association  of 
Colleges  and  Schools,  Commission  on 
Higher  Education 

3.  National  Environmental  Health 
Science  and  Protection  Accreditation 
Council 

4.  New  York  State  Board  of  Regents 

5.  Southern  Association  of  Colleges 
and  Schools,  Commission  on  Colleges 

6.  Western  Association  of  Schools  and 
Colleges,  Accrediting  Commission  for 
Senior  Colleges  and  Universities 

Request  for  an  Expansion  of  Scope 

1.  Accrediting  Bureau  of  Health 
Education  Schools  (Current  scope  of 
recognition:  the  accreditation  of  private, 
postsecondary  allied  health  education 
institutions,  private  medical  assistant 
programs,  public  and  private  medical 
laboratory  technician  programs,  and 
allied  health  programs  leading  to  the 
Associate  of  Applied  Science  and  the 
Associate  of  Occupational  Science 
degree).  (Requested  expansion  of  scope: 
the  accreditation  of  institutions  offering 
predominanUy  allied  health  education 
programs.  "Predominantly"  is  defined 
by  the  agency  as  at  least  70  percent  of 
one  of  the  following:  (1)  Students 
enrolled  in  allied  health  programs  (2) 
revenues  received  from  allied  health 
programs  enrollments  (3)  programs 
offered  in  allied  health,  or  (4)  courses 
offered  in  allied  health) 

State  Agency  Recognized  for  the 
Approval  of  Public  Postsecondary 
Vocational  Education 

Interim  Report 

1.  New  York  State  Board  of  Regents. 
Vocational  Education 


35792 


r 

Federal  Register  /  Vol.  62.  No.  127  /  Wednesday,  July  2.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  127  /  Wednesday,  July  2,  1997  /  Notices 


35793 


State  Agency  Recognized  for  the 
Approval  of  Nurse  Education 

Interim  Report 

1.  New  York  State  Board  of  Regents, 
Nursing  Education  Unit 

Federal  Agency  Seeking  Degree- 
Granting  Authority 

In  accordance  with  the  Federal  policy 
governing  the  granting  of  academic 
degrees  by  Federal  agencies  (approved 
by  a  letter  from  the  Director,  Bureau  of 
the  Budget,  to  the  Secretary,  Health, 
Education,  and  Welfare,  dated 
December  23,  1954),  the  Secretary  is 
required  to  establish  a  review  committee 
to  advise  the  Secretary  concerning  any 
legislation  that  may  be  proposed  that 
would  authorize  the  granting  of  degrees 
by  a  Federal  agency.  The  review 
committee  forwards  its  recommendation 
concerning  a  Federal  agency's  proposed 
degree-granting  authority  to  the 
Secretary,  who  then  forwards  the 
committee's  recommendation  and  the 
Secretary's  recommendation  to  the 
Office  of  Management  and  Budget  for 
review  and  transmittal  to  the  Congress. 
The  Secretary  uses  the  Advisory 
Committee  as  the  review  committee 
required  for  this  purpose.  Accordingly, 
the  Advisory  Committee  will  review  the 
following  institution  at  this  meeting: 

Proposed  Master's  Degree-Granting 
Authority 

1.  U.S.  Army  War,  Carlisle,  PA 
(request  to  award  a  master's  degree  in 
Strategic  Studies) 

Public  Inspection  of  Petitions  and 
Third-Party  Comments 

Al  petitions  and  interim  reports,  and 
those  third-party  comments  received  in 
advance  of  the  meeting,  will  be 
available  for  public  inspection  and 
copying  at  the  U.S.  Department  of 
Education,  ROB-3,  Room  3915,  7th  and 
D  Street.  SW..  Washington,  DC  20202- 
5244,  telephone  (202) 708-7417 
between  the  hours  of  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  until 
November  3,  1997.  They  will  be 
available  again  after  the  November  19- 
21  Advisory  Committee  meeting.  It  is 
preferred  that  an  appointment  be  made 
in  advance  of  such  inspection  or 
copying. 

Dated:  June  27.  1997. 
David  A.  Longanecker, 

Assistant  Secretary  for  Postsecondary 

Education. 

|FR  Doc.  97-17082  Filed  7-1-97;  8:45  am] 

BiLUNQ  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-41-000] 

Algonquin  Gas  Transmission 
Company;  Notice  of  Refund  Report 

June  26. 1997. 

Take  notice  that  on  June  23,  1997, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  a  refund 
report  pursuant  to  Ordering  Paragraph  C 
of  the  Commission's  February  22.  1995, 
order  in  Gas  Research  Institute  (GRI), 
Docket  No.  RP95-1 24-000. 

Algonquin  states  that  on  May  30, 
1997,  Algonquin  received  its  share  of 
the  GRI  refund  totaling  $1,230,805.00. 

Algonquin  states  that  on  June  7,  1997, 
each  eligible  firm  customer  was  credited 
its  pro  rata  share  of  the  GRI  refund. 

Algonquin  states  that  copies  of  the 
filing  were  served  on  each  of  its  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  July  3,  1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  washing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc  97-17327  Filed  7-1-97;  8:45  am] 

BtLUNG  COOE  aTlT-CI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-29«20-000] 

Boston  Edison  Company;  Notice  of 
FUing 

June  26. 1997. 

Take  notice  that  on  June  5. 1997, 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  8,  1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

|FR  Doc.  97-17337  Filed  7-1-97;  8:45  am] 
BILUNG  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2921-000] 

Boston  Edison  Company;  Notice  of 
Filing 

)une  26,  1997. 

Take  notice  that  on  June  5.  1997 
Boston  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  8,  1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  D.  CasheU, 
Secretary. 

(FR  Doc.  97-17338  Filed  7-1-97;  8:45  am] 
BUJJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  ER97-3026-000] 

Boston  Edison  Company;  Notice  of 
Filing 

June  26. 1997. 

Takes  notice  that  on  May  20,  1997, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  a  Standstill 
Agreement  between  itself  and  The 
Boylston  Municipal  Light  Department, 
City  of  Holyoke  Gas  &  Electric 
Department,  Hudson  Light  and  Power 
Department.  Littleton  Electric  Light  & 
Water  Departments,  Marblehead 
Municipal  Light  Department, 
Middleborough  Gas  and  Electric 
Department,  North  Attleborough 
Electric  Department,  Peabody  Municipal 
Light  Plant,  Shrewsbury's  Electric  Light 
Plant,  Templeton  Municipal  Light  Plant, 
Wakefield  Mimicipal  Light  Department, 
West  Boylston  Municipal  Lighting 
Plant,  and  Westfield  Gas  &  Electric  Light 
Department  (Municipals).  The  Standstill 
Agreement  extends  through  July  31, 
1997  the  time  in  which  the  Municipals 
may  institute  a  legal  challenge  to  the 
1995  true-up  bill  under  their  respective 
contracts  to  purchase  power  from 
Boston  Edison's  Pilgrim  Nuclear 
Station. 

Boston  Edison  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  the  Standstill  Agreement  to 
become  effective  May  21, 1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  8, 1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Caahell, 
Secretary. 

(FR  Doc.  97-17339  Filed  7-1-97;  8:45  am] 
BKJJNG  COOE  6T17-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER97-2869-000  and  ER97- 
2872-000] 

Central  Hudson  Enterprise 
Corporation;  and  Central  Hudson  Gas 
&  Electric  Corporation;  Order 
Conditionally  Accepting  For  Filing 
Proposed  Market-Based  Rates,  And 
Announcing  Policy  With  Respect  To 
New  Power  Sales  That  Do  Not  Reflect 
Unbundling  of  Transmission  and 
Ancillary  Services 

Issued  June  26,  1997. 

In  this  order,  we  conditionally  accept 
for  filing,  without  hearing  or 
suspension,  the  proposed  market-based 
power  sales  rates  filed  by  Central 
Hudson  Gas  &  Electric  Corporation 
(Central  Hudson).  In  addition,  we  accept 
for  filing,  without  conditions,  hearing  or 
suspension,  the  proposed  market-based 
power  sales  rates  filed  Central  Hudson's 
power  marketer  affiliate,  Central 
Hudson  Enterprise  Corporation 
(Enterprise). 

We  also  take  this  opportunity  to 
remind  public  utilities  that  all  new 
power  sales  (i.e.,  those  made  on  or  after 
July  9,  1996)  must  separately  unbundle 
transmission  and  ancillary  services.  We 
announce  that  any  power  sales  filing 
made  after  the  date  this  order  is 
published  in  the  Federal  Register  that 
does  not  provide  for  the  unbundling  of 
transmission  and  ancillary  services  will 
be  rejected,  regardless  of  whether  the 
sales  agreement  or  tariff  is  market-based 
or  cost-based. 

Background 

Central  Hudson  is  a  public  utility  in 
upstate  New  York  which  owns  and 
operates  facilities  for  the  generation, 
transmission  and  distribution  of  electric 
power.  Enterprise  is  a  power  marketer 
which  is  a  wholly-owned  subsidiary  of 
Central  Hudson.  Enterprise  does  not 
own  or  operate  any  electric  generation, 
transmission  or  distribution  facilities 
and  currently  has  no  retail  or  wholesale 
electric  service  customers. 

On  May  6,  1997,  Enterprise  and 
Central  Hudson  filed  separate 
applications  in  Docket  Nos.  ER97-2869- 
000  and  ER97-2872-OO0  for 
Commission  authorization  to  engage  in 
the  wholesale  sale  of  electric  energy  and 
capacity  at  market-based  rates.  Among 
other  things,  Enterprise  and  Central 
Hudson  request  the  same  waivers  and 
authorizations  afforded  to  other  power 
marketers  and  franchised  utilities  with 
market-based  rate  authorization. 


Notice  of  Enterprise's  and  Central 
Hudson's  filings  were  published  in  the 
Federal  Register,  62  FR  29,139  (May  29, 
1997),  with  comments,  protests  and 
interventions  due  on  or  before  June  4, 
1997.  Electric  Clearinghouse.  Inc. 
(Electric  Clearinghouse)  filed  a  timely 
motion  to  intervene  in  each  of  the 
proceedings,  raising  no  substantive 
issues.  The  Public  Service  Commission 
of  the  State  of  New  York  (New  York 
Commission)  filed  a  notice  of 
intervention  in  each  of  the  proceedings, 
raising  no  substantive  issues. 

Discussion 

Pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.214(c),  the 
timely,  unopposed  motions  to  intervene 
of  Electric  Clearinghouse  and  the 
notices  of  intervention  of  the  New  York 
Commission  serve  to  make  them  parties 
to  the  proceedings  in  Docket  Nos.  ER97- 
2869-000  and  ER97-2872-000. 

Market-Based  Rates 

The  Commission  allows  power  sales 
at  market-based  rates  if  the  seller  and  its 
affiliates  do  not  have,  or  have 
adequately  mitigated,  market  power  in 
generation  and  transmission  and  cannot 
erect  other  barriers  to  entry.  In  order  to 
deiT'-'nstrate  the  absence  or  mitigation  of 
me  '       lower,  a  transmission-owning 
pub.        ility  must  have  on  file  with  the 
Commission  an  open  access 
transmission  tariff  for  the  provision  of 
comparable  services.  The  Commission 
also  considers  whether  there  is  evidence 
of  affiliate  abuse  or  reciprocal  dealing.^ 

As  we  explain  below,  we  find  that, 
with  Central  Hudson's  filing  of  an  open 
access  pro  forma  compliance 
transmission  tariff,^  Enterprise's  market- 
based  rate  application  and  Central 
Hudson's  market-based  rate  application, 
as  modified,  meet  these  standards. 
Accordingly,  we  will  accept  the 
proposed  market-based  rates  for  filing, 
to  become  effective  on  the  date  of  this 
order,  subject  to  the  condition  that 
Central  Hudson  revise  its  pwjwer  sales 
tariff  as  discussed  below. 


'  E.g  .  Progress  Power  Marketing.  Inc.,  76  FERC 
161.155  at  61,919  (1996):  Northwest  Power 
MarkeUng  Company.  L.UC.  75  FERC  1 61,281  at 
61.889  (1996):  accord  Heartland  Enerp'  Services. 
Inc..  et  al .  68  FERC  1  61.223  at  62.060-63  (19941 
[Heartland). 

'  See  Promoting  Wholesale  Competition  Through 
Open  Access  Non-Discriminatory  Transmission 
Services  by  Public  Utilities:  Recovery  of  Stranded 
Costs  by  Public  UUlities  and  Transmitting  Utilities. 
Order  No  888.  61  FR  21.540  (1996).  FERC  Stats  & 
Regs,  131.036  (19961.  order  on  reh$.  Order  No. 
888-A.  62  FR  12.274  (1997),  FERC  Slats,  k  Regs. 
131 .048.  reh  'g  pending  (Open  Access  Rule). 
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1.  Generation  Market  Power 

In  support  of  their  market-based  rate 
applications,  Enterprise  and  Central 
Hudson  have  submitted  a  generation 
dominance  analysis.  That  analysis 
indicates  that  Central  Hudson's  market 
share  of  installed  and  uncommitted 
capacity  will  not  exceed  levels  the 
Commission  previously  has  found  to  be 
acceptable.^ 

Accordingly,  we  find  that  Enterprise 
and  Central  Hudson  meet  the 
Commission's  generation  market  power 
standard  for  approval  of  market  based- 
rates. 

2.  Transmission  Market  Power 

When  a  transmission-owning  public 
utility  or  its  affiliate  seeks  authorization 
to  charge  market-based  rates,  the 
Commission  has  required  the  public 
utility  to  have  an  open  access 
transmission  tariff  on  file  before 
granting  such  authorization.^  Central 
Hudson  has  filed  an  open  access  pro 
forma  compliance  transmission  tariff  in 
Docket  No.  OA96-1 4-000.  Accordingly, 
we  find  that  Enterprise  and  Central 
Hudson  have  satisfied  the  Commission's 
transmission  market  power  standard  for 
approval  of  market-based  rates. 

3.  Other  Barriers  to  Entry/Reciprocal 
Dealing 

Central  Hudson  owns  and  operates  a 
natural  gas  distribution  system  and 
associated  pipeline  and  storage 
facilities.  Should  Central  Hudson  or  any 
of  its  affiliates  deny,  delay  or  require 
unreasonable  terms,  conditions,  or  rates 
for  natural  gas  service  to  a  potential 
electric  competitor  of  Central  Hudson  or 
Enterprise  in  bulk  power  markets,  then 
that  electric  competitor  may  file  a 
complaint  with  the  Commission  that 
could  result  in  the  suspension  of  Central 
Hudson's  or  Enterprise's  authority  to 
sell  power  at  market-based  rates.' 

With  this  safeguard,  we  are  satisfied 
with  Enterprise's  and  Central  Hudson's 
explanation  that  there  are  no  other 
barriers  to  entry  or  reciprocal  dealing 
considerations  of  concern  here. 

4.  Affiliate  Abuse 

Enterprise  and  Central  Hudson 
commit  in  their  power  sales  tariffs  that 
they  will  not  sell  power  to  or  purchase 
power  from  each  other.  In  addition, 
Enterprise  and  Central  Hudson  have 


^See.  eg.  Southwestern  Public  Service 
Company.  72  FERC  1  61.208  at  61.966-67  (1995). 
reh'g  pending-.  Louisville  Gas  k  Electric  Company, 
62  FERC  1  61.016  at  61.146  (1993). 

♦See.  e.g..  Open  Access  Rule.  FERC  SlaU  k  Regs, 
at  31.656-57;  accord  Southern  Company  Services. 
Inc  .  71  FERC  161.392  at  62.536  (1995);  Heartland, 
68  FERC  at  62.059-60. 

>See.  e.g..  LGfrE.  62  FERC  at  61.148. 


submitted  a  code  of  conduct  (governing, 
among  other  things,  the  pricing  of 
affiliate  sales  and  purchases  of  non- 
power  goods  and  services  and  the 
exchange  of  market  information)  that 
satisfies  the  Commission's  requirements 
concerning  affiliate  abuse. 

With  these  and  other  safeguards 
contained  in  the  proposed  power  sales 
tariffs  and  code  of  conduct,  we  are 
satisfied  with  Enterprise's  and  Central 
Hudson's  explanation  that  there  are  no 
affiliate  abuse  considerations  of  concern 
here. 

Unbundling  of  Rates 

1.  Announcement  of  Policy 

Order  No.  888  provides  (FERC  Stats. 
&  Regs,  at  31,654)  that,  as  part  of  the 
functional  unbundling  of  wholesale 
services,  the  prices  for  wholesale 
generation,  transmission  and  ancillary 
services  must  be  separately  stated  for 
sales  under  requirements  or 
coordination  contracts  executed  after 
July  9.  1996.  As  discussed  below. 
Central  Hudson  has  failed  to  satisfy  this 
requirement.  It  is  not.  however,  the  first 
utility  to  do  so.  In  fact,  this  requirement 
has  not  been  satisfied  in  several  recent 
cases,^  and  we  have  unnecessarily 
expended  resources  in  preparing 
Commission  orders  addressing  this 
deficiency. 

As  a  result,  we  take  this  opportunity 
to  notify  all  public  utilities  that  any 
future  filing  of  a  power  sales  agreement 
or  tariff,  after  the  date  of  publication  of 
this  order  in  the  Federal  Register,  that 
does  not  provide  for  unbundling  of 
transmission  and  ancillary  services 
consistent  with  the  requirements  of 
Order  Nos.  888  and  888-A  will  be 
rejected  by  the  Director  of  the  oflSce  of 
Electric  Power  Regulation  or  his 
designee.^ 

2.  Central  Hudson's  Filing 

Central  Hudson's  market-based  power 
sales  tariff  does  not  address  the 
Commission's  unbundling 
requirements.  In  addition,  the  tariff  does 
not  address  the  circumstances  under 
which  transmission  and  ancillary 
services  will  be  provided  under  Central 
Hudson's  open  access  transmission 
tariff.  Accordingly,  we  will  direct 
Central  Hudson  to  revise  its  market- 
based  power  sales  tariff  to  state 
explicitly  separate  prices  for  generation, 
transmission  and  ancillary  services.  In 
addition,  we  will  require  Central 


*  See  E.G..  Orange  and  Rockland  Utilities,  Inc..  78 
FERC  1 61.344  (1997);  Idaho  Power  Company.  78 
FERC  161,343  (1997). 

'Any  power  sales  filing  before  that  date  that  does 
not  reflect  the  unbundling  requirement  will  be 
made  deficient. 


Hudson  to  revise  its  market-based  tariff 
to  state  that:  (1)  When  transmission  and 
ancillary  services  to  effectuate  power 
sale  transactions  under  Central 
Hudson's  market-based  tariff  are  to  be 
obtained  by  Central  Hudson.  Central 
Hudson  must  file  a  service  agreement 
placing  itself  under  its  open  access 
transmission  tariff;  and  (2)  when  the 
customer  itself  is  obtaining  transmission 
and  ancillary  services  from  Central 
Hudson.  Central  Hudson  must  file  a 
service  agreement  placing  the  customer 
under  its  open  access  transmission 
tariff.8 

Since  we  are  permitting  Central 
Hudson  to  report  prices  for  short-term 
market-based  transactions  (one  year  or 
less)  in  quarterly  summaries,  as 
discussed  below,  the  separate  prices  for 
the  unbundled  services  in  such  short- 
term  transactions  should  be  included  in 
those  quarterly  summaries.  For  long- 
term  transactions  (longer  than  one  year), 
the  separate  prices  should  be  included 
in  the  service  agreements  filed  for 
specific  transactions. 

Waivers,  Authorizations  and  Reporting 
Requirements 

Enterprise  has  requested  the  following 
authorizations  and  waivers  of  various 
Commission  regulations  consistent  with 
those  granted  other  power  marketers:  (1) 
Waiver  of  the  filing  requirements  of 
Subparts  B  and  C  of  Part  35,  except 
sections  35.12(a),  35.13(b),  35.15  and 
35.16;  (2)  waiver  of  the  accounting  and 
other  requirements  of  Parts  41,  101  and 
141;  (3)  abbreviated  filings  with  respect 
to  interlocking  directorates  under  Parts 
45  and  46;  (4)  blanket  authorization  for 
issuances  of  securities  or  assimiptions  of 
liabilities  pursuant  to  FPA  section  204, 
16  U.S.C.  824c  (1994).  We  will  grant 
Enterprise  the  requested  authorizations 
and  waivers  to  the  extent  granted  to 
other  power  marketers. 

Consistent  with  previous  Commission 
decisions,  we  will  require  Enterprise  to 
file  quarterly  reports  detailing  the 
purchase  and  sale  transactions 
undertaken  in  the  prior  quarter.  This 
requirement  is  necessary  to  ensure  that 
contracts  relating  to  rates  and  services 
are  on  file  as  required  by  section  205(c) 
of  the  Federal  Power  Act  (FPA),  16 
U.S.C.  824d  (1994),  and  to  allow  the 
Commission  to  evaluate  the 
reasonableness  of  the  charges  and  to 
provide  for  ongoing  monitoring  of  the 
marketer's  ability  to  exercise  market 
power.^ 

Consistent  with  procedures  we  have 
adopted  in  other  cases.  Central  Hudson 


•  See  Public  Service  Electric  &  Gas  Company.  78 
FERC1 61.119  (1997). 
'See.  e.g..  Heartland.  68  FERC  at  62,065-66. 
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may  file  umbrella  service  agreements  for 
short-term  (one  year  or  less)  transactions 
within  30  days  of  the  date  of 
commencement  of  short-term  service,  to 
be  followed  by  quarterly  transaction 
summaries  of  specific  sales.  For  long- 
term  transactions  (longer  than  one  year). 
Central  Hudson  must  submit  the  actual 
individual  service  agreement  for  each 
transaction  within  30  days  of  the  date  of 
commencement  of  service.'" 

To  ensure  the  clear  identification  of 
filings,  and  in  order  to  facilitate  the 
orderly  maintenance  of  the 
Commission's  files  and  public  access  to 
the  docimients,  long-term  transaction 
service  agreements  should  not  be  filed 
together  with  short-term  transaction 
summaries. 

Additionally,  we  will  direct 
Enterprise  and  Central  Hudson  to 
inform  the  Commission  promptly  of  any 
change  in  status  that  would  reflect  a 
departure  from  the  characteristics  the 
Commission  has  relied  upon  in 
approving  market-based  pricing.  These 
include,  but  are  not  limited  to:  (1) 
Ownership  of  generation  or 
transmission  facilities  or  inputs  to 
electric  power  production  other  than 
fuel  supplies;  or  (2)  affiliation  with  any 
entity  not  disclosed  in  the  filings  that 
owns  generation  or  transmission 
facilities  or  inputs  to  electric  power 
production,  or  affiliation  with  any  entity 
that  has  a  franchised  service  area.>> 
Alternatively,  rather  than  reporting 
continually.  Enterprise  and  Central 
Hudson  may  elect  to  report  such 
changes  every  three  years  in 
conjimcdon  with  an  updated  market 
analysis. ^2 

The  Commission  Orders 

(A)  Central  Hudson  is  hereby  directed 
to  revise  its  market-based  power  sales 
tariff,  within  15  days  of  the  date  of  this 
order,  to  reflect  the  revision  discussed 
in  the  body  of  this  order. 

(B)  Central  Hudson's  market-based 
power  sales  tariff  is  hereby 
conditionally  accepted  for  filing,  to 
become  effective  on  the  date  of  issuance 
of  this  order,  on  the  condition  that 
Central  Hudson  makes  the  compliance 
filing  directed  in  Ordering  Paragraph 
(A)  above. 

(C)  Enterprise's  market-based  power 
sales  tariff  is  hereby  accepted  for  filing. 


'"See.  e.g..  Plum  Street  Energy  Marketing,  Inc..  el 
ai,  76  FERC1 61.319  at  62,556  (1996);  Southern 
Company  Services,  Inc.  75  FERC  161.130  at 
61,444-45(1996). 

"  See.  e.g.,  Morgan  Stanley  Capital  Group,  Inc.. 
69  FERC  1  61.175  at  61.695  (1994).  order  on  reh'g. 
72  FERC  61,082  (1995);  Intercoast  Power  Marketing. 
Inc..  68  FERC  1  61.248  at  62.134,  Clarified,  68  FERC 
161.324(1994). 

^^  We  reserve  the  right  to  require  such  an  analysis 
at  any  time. 


to  become  effective  on  the  date  of 
issuance  of  this  order. 

(D)  Enterprise's  request  for  waiver  of 
Parts  41.  101  and  141  of  the 
Commission's  regulations  is  hereby 
granted. 

(E)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Enterprise  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  385.211 
and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above.  Enterprise  is 
hereby  authorized,  pursuant  to  section 
204  of  the  FPA,  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Enterprise,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

fC)  Until  further  oitler  of  this 
Commission,  the  full  requirements  of 
Part  45  of  the  Commission's  regulations, 
except  as  noted,  are  hereby  waived  with 
respect  to  any  person  now  holding  or 
who  may  hold  an  otherwise  proscribed 
interlocking  directorate  involving 
Enterprise.  Any  such  person  instead 
shall  file  a  sworn  application  providing 
the  following  information: 

(1)  full  name  and  business  address; 
and 

(2)  all  jurisdictional  interlocks, 
identifying  the  affected  companies  and 
the  positions  held  by  that  person. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Conunission  approval  of 
Enterprise's  issuance  of  securities  or 
assumptions  of  liabilities,  or  by  the 
continued  holding  of  any  affected 
interlocks. 

(I)  Enterprise's  requests  for  waiver  of 
the  provisions  of  Subparts  B  and  C  of 
Part  35  of  the  Commission's  regulations, 
with  the  exception  of  sections  35.12(a), 
35.13(b),  35.15  and  35.16,  is  hereby 
granted. 

(J)  Enterprise  and  Central  Hudson  are 
hereby  directed  to  conform  with  the 
filing  and  reporting  requirements 
specified  in  this  order.  If  Enterprise  or 
Central  Hudson  transacts  under  its 
market-based  power  sales  tariff  prior  to 


July  1,  1997,  the  first  quarterly  report  of 
transactions  undertaken  by  it  will  be 
due  within  30  days  of  the  calendar 
quarter  ending  June  30,  1997.  If  not,  the 
first  quarterly  report  of  transactions  will 
be  due  within  30  days  of  the  calendar 
quarter  ending  September  30,  1997. 

(K)  Enterprise  and  Central  Hudson  are 
hereby  directed  to  file  an  updated 
market  analysis  within  three  years  of  the 
date  of  this  order,  and  every  three  years 
thereafter. 

(L)  Enterprise  and  Central  Hudson  are 
hereby  directed  to  inform  the 
Commission  promptly  of  any  change  in 
status  that  would  reflect  a  departure 
from  the  characteristics  that  ^e 
Commission  has  relied  upon  in 
approving  market-based  pricing. 
Alternatively,  as  discussed  in  the  body 
of  this  order.  Enterprise  and  Central 
Hudson  may  elect  to  report  any  such 
changes  every  three  years  with  the 
updated  market  analysis  filed  piu^uant 
to  three  years  with  the  updated  market 
analysis  filed  pursuant  to  Ordering 
Paragraph  (K)  atxjve.  Enterprise  and 
Central  Hudson  shall  notify  the 
Commission  of  which  option  they  elect 
in  the  first  quarterly  report  filed 
pursuant  to  Ordering  Paragraph  (J) 
above. 

(M)  Enterprise  and  Central  Hudson 
are  hereby  informed  of  the  rate  schedule 
designations  shown  on  the  Attachment 
to  this  order. 

(N)  The  Secretary  shall  promptly 
publish  a  copy  of  this  order  in  the 
Federal  Register. 

By  the  Commission. 
Lois  D,  Cashell, 

Secretary. 

Attachment 

Central  Hudson  Enterprise  Corporation 

Docket  No.  ER97-2869-000 

Rate  Schedule  FERC  No.  1 

Supplement  No.  1  to  Rate  Schedule  No.  1 — 
Code  of  Conduct 

Central  Hudson  Gas  &  Electric  Corporation 

Docket  No.  £897-2872-000 

FERC  Electric  Tariff  Original  Volume  No.  3 

Supplement  No.  1  to  FERC  Electric  Tariff 
Original  Volume  No.  3 — Code  of  Conduct 

[FR  Doc.  97-17314  Filed  7-1-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-696-000] 

Central  Illinois  Light  Co.,  QST  Energy 
Trading  Inc.;  Notice  of  Filing 

June  26,  1997. 

Take  notice  that  on  May  13,  1997. 
QST  Energy  Trading  Inc.  (QST  Trading) 
and  Central  Illinois  Light  Co.  made  a 
revised  filing  of  their  Standards  of 
Conduct  as  required  by  Order  No.  889- 
A. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E..  Washington,  D.C. 
20426,  in  accordance  writh  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  8,  1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell. 
Secretary. 
IFR  Doc  97-17343  Filed  7-1-97;  8:45  am] 

BILUNG  CXX>€  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2332-000] 

Cinergy  Service,  Inc.;  Notice  of  Filing 

June  26,  1997. 

Take  notice  that  on  May  16, 1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.  .Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  7,  1997.  Protest  will  be  considered 
by  the  Commission  indetermining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  the  protestants  parties 

to  the  proceeding.  Any  person  wishing 

to  become  a  party  must  file  a  motion  to 

intervene.  Copies  of  this  filing  are  on 

file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  CasheU, 

Secretary. 

[PR  Doc.  97-17336  Filed  7-1-97;  8:45  am) 

BILUNG  CODE  e717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2311-000] 

Delmarva  Power  &  Light  Company; 
Notice  of  Filing 

June  12,  1997. 

Take  notice  that  on  May  23, 1997, 
Delmarva  Power  &  Light  Company 
tendered  for  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
PracUce  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
June  25, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doc.  97-17335  Filed  7-1-97;  8:45  am] 
BIUJNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-603-000] 

Egan  Hub  Partners,  LP.;  Notice  of 
Application 

June  26,  1997. 

Take  notice  that  on  June  23, 1997, 
Egan  Hub  Partners,  L.P.  (Egan  Hub) 
44084  Riverside  Parkway,  Suite  340, 
Leesburg,  Virginia  20176,  filed,  in 
Docket  No.  CP97-603-000,  an 


application  pursuant  to  Section  7c  of 
the  Natural  Gas  Act  and  part  157  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
for  a  certificate  of  public  convenience 
and  necessity  authorizing  the 
construction,  and  operation  of 
additional  compressors  and  related 
facilities  and  to  increase  the  capacity  of 
Egan  Hub's  existing  salt  dome  storage 
facility  located  in  Acadia  Parish, 
Louisiana,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically,  Egan  Hub  seeks 
authorization  to  increase  the  total 
combined  operating  capacity  of  its  two 
caverns  to  approximately  15.5  Bcf  and 
to  construct  four  additional  4,450 
horsepower  compressors,  and 
appurtenant  facilities. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  17, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  18  CFR  285.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  given. 

Under  the  procedures  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Egan  Hub  to  appear  or 
be  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Conunission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
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notice  of  such  hearing  will  be  duly 

represented  at  the  hearing. 

Lois  0.  CasheU, 

Secretary. 

[FR  Doc.  97-17321  Filed  7-1-97;  8:45  am] 

BHJJNG  CODE  e717-01-« 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-003] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

June  26,  1997. 

Take  notice  that  on  June  23,  1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  and  acceptance  by 
the  Federal  Energy  Regulatory 
Commission  (Commission)  the 
following  tariff  sheet  to  its  FERC  Gas 
Tariff,  Second  Revised  volume  No.  1-A, 
to  become  effective  May  1,  1997: 

Substitute  Fifth  Revised  Sheet  No.  30. 

El  Paso  states  that  the  above  tariff 
sheet  is  being  filed  to  revise  the 
Statement  of  Negotiated  Rates  pursuant 
to  the  Commission's  letter  order  issued 
May  23, 1997  in  Docket  No.  RP97-287- 
001. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  actidn  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  97-17332  Filed  7-1-97;  8:45  am] 
BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-397-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Cfiangos  in  FERC  Gas 
Tariff 

June  26, 1997. 

Take  notice  that  on  June  23,  1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  and  acceptance, 
pursuant  to  Subpart  C  of  Part  1 54  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission) 
Regulations  Under  the  Natural  Gas  Act, 
the  following  tariff  sheets  to  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A  to  become  effective  August  1 ,  1997. 

Third  Revised  Sheet  No.  210 
First  Revised  Sheet  No.  210.01 
Second  Revised  Original  Sheet  No.  211 
Original  Sheet  No.  211A 

El  Paso  states  that  the  tariff  sheets  are 
being  tendered  to  revise  the  scheduling 
provisions  to  permit  shippers  to  submit 
an  intra-day  request  to  the  day  of  gas 
flow. 

El  Paso  states  that  copies  of  the  filing 
were  served  upon  all  shippers  on  El 
Paso's  system  and  interested  state 
regulatory  commissions. 

Any  person  desiring  the  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  sections 
385.214  and  385.211  of  the 
Commission's  Rule  and  Regulations,  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubic 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  97-17333  Filed  7-1-97;  8:45  am] 
BILUNG  COOE  e717-01-M 


DEPAFITMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  OP97-4-000] 

Kansas  Small  Producer  Group;  Notice 
of  Petition  for  Adjustment 

June  26,  1997. 

Take  notice  that  on  June  24,  1997,  the 
Kansas  Small  Producer  Group  * 
(Producers)  filed  a  petition  for 
adjustment  under  Section  502c  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  Rules  1101-1107  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  requesting  an  adjustment  to 
Producers'  potential  liability  to  f>ay 
refunds  and  interest  that  Producers  may 
be  directed  to  make  with  respect  to  gas 
production  between  October  4,  1983 
and  June  28,  1988,  owing  to  Producers' 
collection  of  Kansas  ad  valorem  tax 
reimbursements  from  gas  purchasers 
that  have  since  been  deemed  to  be  in 
excess  of  the  NGPA's  applicable 
maxinmm  lawful  gas  prices,  all  as  more 
fully  set  forth  in  the  subject  petition, 
which  is  on  file  with  the  Commission 
and  available  for  public  inspection. 

This  matter  evolved  out  of  the  ^ 
Commission's  1974  decision  in  Opinion 
No.  699-D,  to  permit  gas  producers  to 
recover  Kansas  ad  valorem  tax 
reimbursements  &om  their  gas 
purchasers,  the  Commission's 
subsequent  decision  to  allow  gas 
producers  to  collect  Kansas  ad  valorem 
tax  reimbursements  under  Section  110 
of  the  NGPA,  and  Northern  Natural  Gas 
Company's  1983  challenge  to  such 
collections, 2  culminating  in  the  decision 
by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit,  in 
Public  Service  Company  of  Colorado  v. 
FERC,  91  F.3d  1478  (D.C.  Cir.  1996). 
that  refunds  should  be  paid  with  respect 
to  Kansas  ad  valorem  tax 
reimbursements  on  production  between 
October  4.  1983  and  June  28,  1988,  and 
the  Supreme  Court's  denial  of  cross- 
petitions  for  certiorari,  filed  in 
cormection  with  the  D.C.  Circuit's 


<  The  iCansas  Small  Pnxlucer  Group  includes  the 
following  companies  and  individuals:  William 
Graham.  Inc.:  William  L  Graham.  Jr  :  Graham 
Petroleum.  Inc.;  William  L  Graham  Revocable 
Trust;  Betty  H  Graham  Revocable  Trust;  Graham 
Co.;  Graham  Enterprises;  March  Oil  Co.;  Graham- 
Michaelis  Corp.;  W.A.  Michaelis.  )r.  Revocable 
Trust;  H.R.  Michaelis  Revocable  Trust;  Kansas 
Petroleum.  Inc.;  lames  TashefF;  Mary  TashefT:  lames 
Rhude;  Rude  &  Fryberger.  Inc.;  E.N,  Diderich  Trust: 
John  W.  LeBoaquet;  H.M.  Gillespie;  Lester 
Wilkonson;  Arthur  O.  Wilionson;  The  Tress  Oil 
Co.:  Dorchester  Hugolon.  Ltd.;  and  Ensign  Oil  &  Gas 
Inc. 

2  See  4«  FR  45287  (October  4.  1983). 


35798    .  .-_,„  Federal  Register  /  Vol.  62.  No.  127  7  Wednesday,  July  2.  1997  7  Notices 


decision  in  Public  Service  Company  of 
Colorado  v.  FERC. 

Producers  assert  that  the  Commission 
has  broad  discretion  in  structuring 
remedies  and  in  determining  whether 
refunds  and/or  interest  are  appropriate 
where  excess  payments  were  made,  and 
that  the  Commission  has  the  authority 
to  grant  relief  from  refund  principal  and 
interest.  Producers  also  assert,  for 
various  reasons,  that  the  Commission 
should  grant  at  least  a  limited  waiver  of 
refund  principal,  plus  a  total  waiver  of 
the  interest  otherwise  due  on  refunds, 
for  the  1983  to  1988  period.  Producers 
further  assert  that  the  Commission 
should  grant  refund  relief  where  the 
royalty  portion  of  the  refunds  due  is 
unrecoverable  or  de  minimus,  or  where 
the  original  customers  that  paid  the  ad 
valorem  tax  reimbursements  cannot  be 
located. 

Any  f)€rson  desiring  to  participate  in 
this  proceeding  must  file  a  motion  to 
intervene  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commissions  Rules  of  Practice  and 
Procedures.  All  motions  must  be  filed 
with  the  Secretary  of  the  Commission  by 
July  7, 1997. 
Lois  D.  Cashell, 
SecretQfy. 
|FR  Doc.  97-17322  Filed  7-1-97;  8:45  am] 

BIUJNG  COM  SriT-OI-M 


DEPARTIiEMT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docl(et  No.  GP97-5~000] 

IMesa  Operating  Company;  Notice  of 
Petition  for  Adjustment 

lune  26,  1997. 

Take  notice  that  on  June  24, 1997. 
Mesa  Operating  Company,  5205  N. 
O'Connor  Blvd..  Suite  1400,  Irving, 
Texas  75039  (Mesa),  filed  a  petition  for 
adjustment  under  Section  502c  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA) 
and  Rules  1101-1107  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  requesting  an  adjustment  to 
its  potential  liability  to  pay  refunds  and 
interest  that  Mesa  may  be  directed  to 
make  with  respect  to  gas  production 
between  October  4,  1983  and  June  28, 
1988,  owing  to  Mesa's  collection  of 
Kansas  ad  valorem  tax  reimbursements 
firom  gas  purchasers,  reimbursements 
that  have  since  been  deemed  to  be  in 
excess  of  the  NGPA's  applicable 
maximum  lawful  gas  prices,  all  as  more 
fully  set  forth  in  the  subject  petition, 


which  is  on  file  with  the  Commission 
and  available  for  public  inspection. 

This  matter  evolved  out  of  the 
Commission's  1974  decision  in  Opinion 
No.  699-D.  to  permit  gas  producers  to 
recover  Kansas  ad  valorem  tax 
reimbursements  from  their  gas 
purchasers,  the  Conamission's 
subsequent  decision  to  allow  gas 
producers  to  collect  Kcmsas  ad  valorem 
tax  reimbursements  under  Section  110 
of  the  NGPA,  and  Northern  Natural  Gas 
Company's  1983  challenge  to  such 
collections,^  culminating  in  the  decision 
by  the  United  States  Court  of  Appeals 
for  the  District  of  Columbia  Circuit,  in 
Public  Service  Company  of  Colorado  v. 
FERC,  91  F.3d  1478  (D.C.  Cir.  1996), 
that  refunds  should  be  paid  with  respect 
to  Kansas  ad  valorem  tax 
reimbursements  on  production  between 
October  4,  1983  and  June  28,  1988,  and 
the  Supreme  Court's  denial  of  cross- 
petitions  for  certiorari,  filed  in 
connection  with  the  D.C.  Circuit's 
decision  in  Public  Service  Company  of 
Colorado  v.  FERC. 

Mesa  requests  a  waiver  of  its 
obligation  to  repay:  (1)  Refunds  on 
Kansas  ad  valorem  taxes  for  the  period 
from  October  1983  to  June  1988,  that  are 
(a)  attributable  to  nonrecoverable 
royalties,  (b)  attributable  to  non- 
recoupable  Kansas  property  taxes  (based 
in  part  on  the  prior  reimbursability  of 
the  Kansas  ad  valorem  taxes,  and  (c) 
attributable  to  amounts  for  which  the 
pipeline  cannot  locate  the  prior 
customer  who  paid  the  tax 
reimbursements;  and  (2)  interest  from 
1983  to  the  present,  for  Kansas  ad 
valorem  taxes  collected  during  the 
October  1983  to  June  1988  period.  Mesa 
asserts  that  the  Commission  has  broad 
discretion  In  structuring  remedies  and 
in  determining  whether  refunds  and/or 
interest  are  appropriate  where  excess 
payments  were  made,  and  that  the 
Commission  has  the  authority  to  grant 
relief  from  refund  principal  and  interest. 
Mesa  also  asserts  for  various  reasons, 
that  the  Commission  should  grant  at 
least  a  limited  waiver  of  refund 
principal,  plus  a  total  waiver  of  the 
interest  otherwise  due  on  refunds,  for 
the  1983  to  1988  period.  Mesa  further 
asserts  that  the  Commission  should 
grant  refund  relief  where  the  royalty 

portion  of  the  refunds  due  is 

unrecoverable  or  de  minimus,  or  where 

the  original  customers  that  paid  the  ad 

valorem  tax  reimbursements  cannot  be 

located. 
Any  person  desiring  to  participate  in 

this  proceeding  must  file  a  motion  to 


>  See  48  FR  45287  (October  4, 1983). 


intervene  in  accordance  with  Sections 

385.211  and  385.214  of  the 

Commission's  Rules  of  Practice  and 

Procedures.  All  motions  must  be  filed 

with  the  Secretary  of  the  Commission  by 

July  7,  1997. 

Lois  D.  Cashell,      . 

Secretary. 

(FR  Doc.  97-17323  Filed  7-1-97;  8:45  am] 

BILLING  CODE  e717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  GT97-40-0001 

Mojave  Pipeline  Company;  Notice  of 
Report  of  GRI  Refunds 

June  26,  1997. 

Take  notice  that  on  June  23,  1997, 
Mojave  Pipeline  Company  (Mojave) 
submitted  its  Report  of  Gas  Research 
Institute  (GRI)  Refunds  for  1996 
pursuant  to  Subpart  F  of  Part  154  of  the 
Commission's  Regulations  and  ordering 
paragraph  C  of  the  Commission's  order 
issued  on  February  22,  1995  in  Docket 
No.  RP95-124-000. 

On  May  30, 1997,  Mojave  received  a 
refund  from  GRI  for  overcollections  for 
the  calendar  year  1996  in  the  amount  of 
$255,953.00.  On  June  6,  1997,  Mojave 
states  that  it  mailed  checks  to  its  eligible 
firm  shippers  as  required  by  the 
February  22,  1995  order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  351.211  o?  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  should  be 
filed  on  or  before  July  3,  1997.  Protests 
will  bo  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  'he 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-17326  Filed  7-1-97;  8:45  am] 

BILUNO  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[I>ocket  No.  GT97-39-O00] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Refund  Report 

June  26. 1997. 

Take  notice  that  on  June  23,  1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  a 
refund  report  pursuant  to  the 
Commission's  May  3,  1995,  order  in  Gas 
Research  Institute  (GRI),  Docket  No. 
RP95-124-001. 

National  Fuel  states  that  on  May  20, 
1997,  National  Fuel  received  its  share  of 
the  GRI  refund  totaling  $1,027,578. 

National  Fuel  states  that  on  June  13, 
1997,  it  made  the  refund  to  its 
.  customers  in  the  form  of  credits  to  the 
invoices.  The  credits  were  based  on 
non-discoimted  GRI  demand  amounts 
paid  during  the  year  ended  December 
31,  1996.  The  amounts  refunded  by 
National  Fuel  resulted  from  refunds 
made  to  National  Fuel  by  the  GRI. 

National  Fuel  states  that  copies  of  this 
filing  are  being  served  to  each  affected 
customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
3,  1997.  Protests  will  be  considered  by 
the  Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-17325  Filed  7-1-97;  8:45  am) 
BILUNO  COOE  6717-01-M 


Federal  Register  /  Vol.  62.  No.  127  /  Wedo^day,  July  2.  1997  ./  Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-3ge-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Ctwnges  in  FERC 
Gas  Tariff 

June  26,  1997. 

Take  notice  on  June  24,  1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  a 
restated  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1 ,  to  be  effective 
August  1,  1997. 

National  Fuel  states  that  this  filing  is 
being  made  in  compliance  v*rith  the 
"Order  on  Compliance  Filing"  issued  by 
the  Commission  on  March  26,  1997.  The 
order  directed  National  Fuel  to  restate 
its  Volume  No.  1  tariff. 

National  Fuel  states  that  it  is  serving 
copies  of  this  filing  with  its  firm 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 

IFR  Doc.  97-17334  Filed  7-1-97;  8:45  ami 
BILLING  COOE  6717-01-M 


i£22 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-332»-000] 

Northeast  Utilities  System  (The 
Connecticut  Light  and  Power 
Company,  Holyoke  Pouter  and  Electric 
Company,  Holyoke  Water  Power 
Company,  Public  Service  Company  of 
New  Hampshire,  Western 
Massachusetts  Electric  Company); 
New  England  Electrfc  System 
Operating  Companies  (Granite  State 
Electric  Company,  New  England  Power 
Company);  Commonwealth  Energy 
System  Companies  (Cambridge 
Electric  Light  Company,  Canal  Electric 
Company,  Commonwealth  Electric 
Company);  Central  Maine  Power 
Company;  Notice  of  FiHng 

June  26,  1997. 

Take  notice  that  on  June  16.  1997,  the 
above-capUoned  utilities  (the  Filing 
Systems)  filed  materials  related  to  the 
Restated  NEPOOL  Agreement  entitled 
Additional  Generating  Resources 
Program  Terms  and  Conditions  (the 
Terms  and  Conditions). 

The  Filing  Systems  state  that  the 
Terms  and  Conditions  are  intended  to 
make  additional  capacity  and  energy 
available  in  New  England  should 
projected  1997  summer  capacity 
shortage  conditions  materialize.  The 
proposed  Terms  and  Conditions  are 
applicable  to  the  reactivation  or 
modification  of  certain  generating  units 
owned  by  participants  in  NEPOOL 
(Participants)  and  the  sales  of  electric 
energy  at  wholesale  from  these  units  to 
the  pool.  The  arrangements  related  to 
the  Terms  and  Conditions  also  involve 
a  waiver  of  wheeling  charges  by  certain 
Participant  transmission  service 
providers  for  transmission  over  non- 
pool  transmission  facilities  of  energy 
generated  by  reactivated  or  modified 
generating  units. 

The  Filing  Systems  state  that 
reactivation  of  certain  generating  units 
could  be  required  as  early  as  June  15, 
1997  and  request  an  effective  date  of 
June  15,  1997  for  the  Terms  and 
Conditions.  The  Filing  Systems  state 
that  copies  of  the  materials  in  the  filing 
have  been  sent  to  members  of  the 
NEF>OOL  Executive  Committee  and  to 
the  electric  utility  regulators- 
commissions  and  governors  of  the  six 
New  England,  states. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
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and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
7,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-17340  Filed  7-1-97;  8:45  am] 
aiUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1&-002] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

June  26,  1997. 

Take  notice  that  on  June  23,  1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  tariff  sheets 
listed  on  the  filing,  with  proposed 
effective  dates  as  listed. 

Northern  states  that  the  instant  filing 
is  made  in  compliance  with  the 
Commission's  Order  on  Compliance 
Filing  issued  June  3,  1997  in  Docket  No. 
RP97-16-001  addressing  Northern's 
System  Balancing  Agreement  (SBA) 
surcharge. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C., 
20426.  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  97-17331  Filed  7-1-97;  8:45  am] 

BtLUMG  COO€  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos  EC96-1 9-003,  ER96-1663- 
003,  ER97 -2358-000,  ER97-2364-000  and 
ER97-2355-000] 

Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company, 
Southern  California  Edison  Company, 
Pacific  Gas  and  Electric  Company,  San 
Diego  Gas  &  Electric  Company  and 
Southern  California  Edison  Company; 
Notice  of  Filings 

June  26.  1997. 

Take  notice  that  on  June  23,  1997,  the 
California  Independent  System  Operator 
Corporation  (ISO)  and  the  California 
Power  Exchange  Corporation  (PX), 
submitted  Reply  Comments  in  Docket 
Nos.  ER96-1663-003  and  EC96-1 9-003. 
The  Reply  Comments  include  numerous 
modifications  and  clarifications  to  the 
Phase  II  proposals  submitted  March  31, 
1997  in  these  proceedings. 

In  addition,  on  June  23, 1997,  Pacific 
Gas  and  electric  Company  (PG&E)  filed 
an  Answer  to  Comments  on  Market 
Power  filing  in  Docket  No.  ER96-1663- 
003.  PG&E  states  that  it  now  intends  to 
sell  all  of  its  fossil-fired  and  geothermal 
generation,  which,  according  to  PG&E, 
represents  all  of  PG&E's  generation  that 
will  be  "on  the  margin"  during  the  vast 
majority  of  hours  of  PX  operations. 
PG&E  proposes  to  clarify  and  revise  its 
market  power  mitigation  measures  in 
response  to  comments  made  by  other 
parties.  PG&E  also  filed  an  Answer  in 
the  captioned  proceedings  in  which  it 
provides  a  modification  to  its  filing  in 
Docket  No.  ER97-2358-000. 

Also  on  June  23,  1997,  Southern 
California  Edison  Company  (Edison) 
filed  its  Answer  to  Motions  to  Intervene, 
Protests  and  Comments  in  Docket  No. 
ER97-2355-000.  In  its  Answer.  Edison 
states  that  it  agrees  to  incorporate  in  its 
filing  certain  changes  suggested  by 
Intervenors. 

Any  person  desiring  to  comment  with 
respect  to  said  submittals  may  file 
comments  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  in 
accordance  with  the  Commission's 
Rules  of  Practice  and  Procedure,  18  CFR 
385.  Comments  addressing  the  ISO  PX 
Reply  comments  must  be  filed  on  or 
before  July  8.  1997.  All  comments 
addressing  the  submittals  by  PG&E  and 
Edison  must  be  filed  by  July  23.  1997. 
Parties  submitting  comments  must 
submit  a  copy  of  their  filing  on  a 
computer  diskette,  in  WordPerfect  6.1 
format  or  in  a  EKDS  file  in  the  ASCII 
format  (with  1"  margins  and  10 


characters  per  inch).  The  computer  file 
should  be  labeled  (— .WP  or  — .ASC).  hi 
addition,  the  comments  must  include  a 
one  page  executive  summary  containing 
a  clear  statement  specifying  their 
agreement  or  disagreement  with  the 
proposed  modifications  and  changes. 
Protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  must  file  a 
motion  to  intervene.  Copies  of  these 
filings  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  97-17313  Filed  7-1-97;  8:45  am) 


BILUNG  CODE  6717-01- 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-42-000] 

Pacific  Gas  Transmission  Company; 
Notice  of  Refund  Report 

June  26,  1997. 

Take  notice  that  on  June  24,  1997. 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  a  report  on 
refunds  made  for  calendar  year  1996  in 
accordance  with  the  Commission's 
Orders  of  February  22,  1995  (70  FERC 
U  61,205  (1995))  and  May  3.  1995  (71 
FERC  ^  61,131  (1995))  in  Gas  Research 
Institute  (GRI)  Docket  Nos.  RP95-124- 
000,  et  al. 

PGT  asserts  these  Orders  required  it  to 
credit  eligible  firm  customers  with 
refunds  received  from  GRI  and  to  file  a 
report  with  the  Commission  within  15 
days  of  making  such  refunds.  The 
refund  is  allocated  to  customers  based 
on  each  customer's  pro-rata 
contributions  to  PCT's  GRI  surcharge 
collections  on  non-discounted  firm 
transportation  during  1996,  and  has 
been  reflected  as  credits  on  customer 
invoices  issued  June  12,  1997. 

PGT  further  states  a  copy  of  this  filing 
has  been  served  upon  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies,  as  well  as  the 
official  service  list  compiled  by  the 
Secretary  in  the  above-referenced 
proceeding. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
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must  be  filed  on  or  before  July  3,  1997. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  £u^  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-17328  Filed  7-1-97;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  OA97-594-000] 

Pennsylvania  Power  &  Light  Company; 
Notice  of  Filing 

June  26, 1997. 

Take  notice  that  on  May  13.  1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  revisions  to 
its  Standards  of  Conduct  (Standards).  In 
these  revisions.  PP&L  has  changed  its 
Standards  largely  to  reflect  the  revisions 
to  the  Commission's  standards  of 
conduct  contained  in  Order  No.  889-A, 
62  FR  12,484  (March  14.  1997),  FERC 
Stats.  &  Regs.  ^  31,049  (1997). 

PP&L  requests  an  effective  date  for  the 
revisions  of  May  13,  1997,  consistent 
with  the  effective  date  of  Order  No. 
889-A.  Copies  of  this  filing  were  served 
upon  all  persons  listed  on  the  official 
service  list  compiled  by  the  Secretary  in 
docket  No.  OA97-423-000,  the  docket 
in  which  PP&L  filed  its  original 
Standards. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eiiergy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
July  8,  1997.  Protests  will  be  considered 
by  the  Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  97-17342  Filed  7-1-97;  8:45  am) 

BILUNG  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-604-000] 

Southern  California  Edison  Company; 
Notice  of  Filing 

June  26,  1997. 

Take  notice  that  on  May  29,  1997, 
Southern  California  Edison  Company 
(Edison  or  Company),  tendered  for  filing 
its  revised  Open  Access  Transmission 
Tariff  (Tariff)  in  compliance  with  the 
Commission's  directive  in  Order  No. 
888-A,  issued  on  March  4,  1997  in 
Docket  Nos.  RM95-8-001  and  RM94-7- 
002.  The  Tariff  supersedes  Edison's 
currently  effective  open  access 
transmission  tariff  filed  on  July  9,  1996, 
Docket  No.  OA96-76-000,  in 
compliance  with  Order  No.  888.  In 
addition  to  the  revisions  required  by 
Order  No.  888-A,  Edison  has  also  made 
the  two  changes  directed  by  the 
Commission  in  its  January  29,  1997 
order  (78  FERC  1 61.070)  accepting  the 
non-rate  terms  and  conditions  of 
Edison's  compliance  tariff.  Edison 
requests  that  the  Tariff  be  made  effective 
May  30,  1997. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  entities  which  have 
received  transmission  service  from  the 
Company  since  the  Commission  issued 
its  Open  Access  NOPR  in  1995,  and 
those  persons  whose  names  appear  on 
the  official  service  list  in  Docket  No. 
OA96-76-000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
8,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  f>arties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 


file  with  the  Commission  and  are 

available  for  public  inspection. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc  97-17344  Filed  7-1-97;  8:45  am) 

BILLING  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  NJ97-12-00(q 

Southern  Minnesota  Municipal  Power 
Agency;  Notice  of  Filing 

June  26.  1997. 

Take  notice  that  on  May  7,  1997, 
Southern  Minnesota  Municipal  Power 
Agency  tendered  for  filing  a  Petition  for 
Declaratory  Order 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy-  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Jidy  7,  1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell. 
Secretary. 

IFR  Doc.  97-17341  Filed  7-1-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-697-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Request  under  Blanlcet 
Authorization 

June  16, 1997. 

Take  notice  that  on  June  20,  1997, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas),  3800  Frederica  Street, 
Owensboro,  Kentucky  42301,  filed  in 
Docket  No.  CP97-597-000  a  request 
pursuant  to  Sections  157.205  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205  and  18  CFR  157.211) 
for  authorization  to  construct  and 
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operate  a  delivery  point  for  Natural  Gas 
of  Kentucky,  Incorporated  (NGKY), 
located  in  Logan  County,  Kentucky, 
under  Texas  Gas'  blanket  certificate 
issued  in  Docket  No.  CP82-407-000, 
pursuant  to  Section  7c  of  the  Natural 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Texas  Gas  proposes  to  install,  operate, 
maintain,  and  own  a  3-inch  skid- 
mounted  meter  station,  electronic  flow 
measurement,  telemetry,  remote  flow 
control,  and  related  facilities  on  a  site  to 
be  acquired  by  NGKY.  Texas  Gas  states 
this  proposed  delivery  point  will  be 
known  as  the  NGKY-Russellville 
Delivery  Point  and  will  be  located  on 
the  Texas  Gas  Russellville-Bowling 
Green  8- Inch  Line  in  Logan  County, 
Kentucky. 

NGKY  declares  it  will  install,  operate, 
maintain,  and  own.  at  its  sole  expense, 
18,000  feet  of  4-inch  pipeline 
connecting  to  Texas  Gas.  Texas  Gas 
states  NGKY  will  reimburse  them  in  full 
for  the  cost  of  the  facilities  to  be 
installed  by  Texas  Gas.  which  cost  is 
estimated  to  be  $88,600. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
iiled  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natxiral  Gas  Act. 
Lois  D.  Cashell. 
Secretary 

fFR  Doc.  97-17320  Filed  7-1-97;  8:45  am) 
MJJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT  97-35-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

June  26.  1997 

Take  notice  that  on  June  24.  1997, 
Transcontinental  Gas  fMpe  Line 
Corporation  (Transco)  tendered  for 


filing  a  refund  report  pursuant  to 
Ordering  Paragraph  (C)  of  the 
Commission's  February  22,  1995,  order 
in  Gas  Research  Institute  (GRI),  Docket 
No.  RP95-1 24-000. 

Transco  states  that  on  May  30, 1997, 
Transco  received  its  share  of  the  GRI 
refund  totaling  $5,053,817. 

Transco  states  that  on  June  13,  1997, 
refunded  amounts  to  eligible  shippers 
via  Mail  or  wire  transfer  based  on  non- 
discounted  GRI  demand  amounts  paid 
during  the  year  ended  December  31 . 
1996.  The  amounts  refunded  by  Transco 
resulted  from  refunds  made  to  Transco 
by  the  Gas  Research  Institute  (GRI). 

Transco  states  that  copies  of  this  filing 
are  being  served  to  each  affected 
customer. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  Sections  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
3, 1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  CasheU. 
Secretary. 

[FR  Doa  97-17324  Filed  7-1-97;  8:45  am] 
BtUJNO  cooc  «n7-oi-«i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2232-336] 

Duke  Power  Company;  Notice  of 
Availability  of  Environmental 
Assessment 

June  26.  1997, 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  Regulations.  18  CFR  Part 
380  (Order  No.  486,  52  FR  47910),  the 
Office  of  Hydropower  Licensing  (OHL) 
has  reviewed  an  application  for  non- 
project  use  of  project  lands  and  waters. 
Duke  Power  Company  proposes  to 
permit  the  Town  of  Davidson  to 
excavate  Davidson  Pond,  a  small 
embayment  of  Lake  Norman,  the  project 
reservoir.  The  Town  of  Davidson 
requests  permission  to  remove  about 


14,000  cubic  yards  of  material  to  re- 
establish the  shoreline  and  pond  bottom 
to  its  original  size,  shape,  and  depth.  In 
the  EA.  staff  concludes  that  approval  of 
the  licensee's  proposal  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  The  pond  is 
located  within  the  Catawba-Wateree 
Project  in  the  Town  of  Davidson, 
Mecklenburg  County,  North  Carolina. 

The  EA  was  written  by  staff  in  the 
Office  of  Hydropower  Licensing, 
Federal  Energy  Regulatory  Commission. 
Copies  of  the  EA  are  available  for  review 
at  the  Commission's  Reference  and 
Information  Center,  Room  2-A,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  Additional  information  can  be 
obtained  by  calling  the  project  manager, 
Brian  Romanek  at  (202)  219-3076. 
Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-17329  Filed  7-1-97;  8:45  am) 

BILUNG  COOE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Pro)ect  No.  10856-002] 

Upper  Peninsula  Power  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

June  26,  1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations.  18  CFR  380  (Order  No.  486, 
52  FR  47897),  the  Office  of  Hydropower 
Licensing  has  reviewed  the  application 
for  an  original  license  for  the  Au  Train 
Hydroelectric  Project,  located  on  the  Au 
Train  River,  in  Alger  County,  Michigan; 
and  has  prepared  an  Environmental 
Assessment  (EA)  for  the  project.  In  the 
EA,  the  Commission's  staff  has  analyzed 
the  potential  environmental  impacts  of 
the  existing  project  and  has  concluded 
that  approval  of  the  project,  with 
appropriate  environmental  protection 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street  N.E.,  Washington, 
D.C.  20426.  For  further  information. 
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please  contact  Frank  Karwoski  at  (202) 

219-2782. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-17330  Filed  7-1-97;  8:45  am] 

BILLING  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6852-1] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Cooperative 
Agreements  and  Superfund  State 
Contracts  for  Superfund  Response 
Actions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
proposed  and/or  continuing  Information 
Collection  Requests  (ICRs)  to  the  Office 
of  Management  and  Budget  (OMB). 
Cooperative  Agreements  and  Superfund 
State  Contracts  for  Superfund  Response 
Actions  (EPA  ICR  No.  1487.06.  OMB 
Control  No.  2010-0020).  Before 
submitting  the  ICRs  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collections  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  September  2, 1997. 
ADDRESSES:  Office  of  Grants  and 
Debarment.  401  M  Street,  SW. 
Washington.  DC  20460.  Mailstop  3903F. 
FOR  FURTHER  INFORMATION  CONTACT: 
Remit  comments  to  William  G.  Hedling, 
(202)  260-6269/Fax:  (202)  401-2350;  E- 
mail:  hedling.william@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  which 
apply  for  EPA  assistance  under  EPA's 
Superfund  Rule  (40  CFR  part  35, 
subpart  O). 

Title:  Cooperative  Agreements  and 
Superfund  State  Contracts  EPA  ICR  No. 
1487.06,  OMB  Control  No.  2010-0020, 
Expiration  02/28/98. 

Abstract:  This  is  a  request  for  a 
renewal  of  an  existing  Information 
Collection  Request  (ICR)  due  to  expire 
on  2/28/98.  This  ICR  authorizes  the 
collection  of  information  under  EPA's 
Superfund  Rule  (40  CFR,  part  35, 
subpart  O)  that  establishes  the 
administrative  requirements  for  the 
Comprehensive  Environmental 


Response,  Compensation  and  Liability 
Act  (CERCLA)— -funded  cooperative 
agreements  for  State,  local  and  Federally 
recognized  Indian  tribal  government 
response  actions.  The  regulation  also 
codifies  the  administrative  requirements 
for  Superfund  State  Contracts  for  non- 
State  lead  remedial  responses.  This 
regulation  includes  only  those 
provisions  as  mandated  by  CERCLA, 
required  by  OMB  Circulars,  or  added  by 
EPA  to  ensure  sound  and  effective 
financial  assistance  management.  This 
SF-83  includes  all  of  these 
requirements  under  OMB  Control 
Number  2010-0020.  The  information 
required  by  this  regulation  will  be  used 
by  EPA  award  officials  to  make 
assistance  awards,  to  approve  payments, 
and  to  verify  that  the  recipient  is  using 
Federal  funds  appropriately  to  comply 
with  OMB  Circulars  and  in  meeting  the 
cost  recovery  provisions  of  CERCLA.  An 
Agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  prop)osed 
collection  of  information  is  necessary  for  the 
proper  p>erformance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(ii)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  prof)osed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(iii)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(iv)  Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated  eleclroaic.  mechanical,  or  other 
technological  collection  techniques  or  other 
forms  of  information  technology,  e.g.. 
permitting  electronic  submission  of 
responses. 

Burden  Statement:  The  annual  burden 
for  this  collection  is  estimated  to 
average  10  hours  per  response.  The 
estimated  aimual  number  of 
respondents  is  approximately  500. 
Therefore,  the  estimated  total  biuxien 
hours  on  respondents:  (10  x  500)  = 
5.000.  The  frequency  of  collection:  As 
required.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 


maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  Send 
comments  regarding  these  matters,  or 
any  other  aspect  of  information 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  address 
listed  above. 

Dated:  June  26.  1997. 
Gary  M.  Katz, 

Director,  Grants  Administration  Division. 
(FR  Doc.  97-17374  Filed  7-1-97;  8:45  am] 
BiuJNO  COOE  aeefr-eo-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5852-4J 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  Combined 
Sewer  Overflow  Control  Policy 

AGENCY:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  renewal  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Information  Collection 
Request  for  the  Combined  Sewer 
Overflow  Control  Policy  (OMB  Control 
Number  204CM)170;  EPA  ICR  Number 
1680.02;  Expiration  Date:  August  31, 
1997).  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  August  1,  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandv  Farmer  at  EPA.  (202)  260- 
2740.  and  refer  to  EPA  ICR  No.  1680.02. 

SUPPLEMENTARY  INFORMATION: 

TitJe:  Information  Collection  Request 
for  the  Combined  Sewer  Overflow 
Control  Policy  (OMB  Control  Number 
2040-0170;  EPA  ICR  Number  1680.02). 
This  is  a  request  for  an  extension  of  a 
currently  approved  information 
collection  that  expires  on  June  30.  1997. 

Abstract:  The  information  to  be 
collected  under  this  request  is  the 
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information  recommended  in  the  CSO 
control  policy  that  will  be  developed  by 
municipalities  with  combined  sewer 
systems  that  have  combined  sewer 
overflows  (CSOs).  Specifically,  the 
information  is  the  documentation  that 
the  municipalities  have  implemented 
the  nine  minimum  controls  specified  in 
the  CSO  policy,  the  long-term  control 
plan  that  the  municipalities  must 
develop  and  implement  to  achieve 
compliance  with  the  requirements  of  the 
Clean  Water  Act  and  applicable  State 
water  quality  standards  fVVQS),  and 
compliance  monitoring  data  for 
demonstrating  compliance  with 
applicable  WQS  and  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permit  conditions.  The  first  two 
information  submittals  are  one-time 
submittals:  the  last  element  will  be 
submitted  semi-annually  as  part  of  the 
municipalities'  Discharge  Monitoring 
Reports  (DMRs).  EPA  will  use  this 
information  to  determine  how  well  the 
CSO  control  policy  is  being 
implemented  at  the  State  and  local  level 
and  to  prepare  the  performance  reports 
required  under  the  Government 
Performance  and  Results  Act  (GPRA). 
Under  the  GPRA.  EPA  selected  the  CSO 
Control  Program  as  a  pilot  program  for 
FY  1997  and  FV'  1998.  As  such.  EPA 
developed  a  FY  1997  Performance  Plan 
that  includes  performance  goals  and 
associated  performance  measures  for 
determining  how  well  the  program  is 
achieving  these  goals.  The  information 
to  be  collected  under  this  information 
collection  is  necessary  to  determine  the 
program's  achievement  of  the 
performance  measures.  An  Agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  conunents  on  this 
collection  of  information  was  published 
on  February  25.  1997  (62  FR  8445).  No 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  680  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 


maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Municipalities  with  combined  sewer 
overflow  systems  that  have  combined 
sewer  overflows  (CSOs). 

Estimated  Number  ojf  Respondents: 

980. 

Frequency  of  Response:  One  time  for 
selected  items  and  semi-annually  for 
other  items. 

Estimated  Total  Annual  Hour  Burden: 
622.777. 

Estimated  Total  Annualized  Cost 
Burden:  $73,900. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  to  the 
following  addresses.  Please  refer  to  EPA 
ICR  No.  1680.02  and  OMB  Control  No. 
2040-0170  in  any  correspondence. 
Ms.  Sandy  Fanner,  U.S.  Environmental 

Protection  Agency,  OPPE  Regulatory 

Information  Division  (2137),  401  M 

Street,  SW..  Washington,  DC  20460 
and 
Office  of  Information  and  Regulatory 

Affairs,  Office  of  Management  and 

Budget,  Attention:  Desk  Officer  for 

EPA,  725  17th  Street.  NW., 

Washington,  EX:  20503. 

Dated:  June  26, 1997. 
Joseph  Retnr,  ^ 

Director,  Regulatory  Information  Division. 
|FR  Doc.  97-17371  Filed  7-1-97;  8:45  am] 

BIUJNG  CODE  a8«O-60-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6851-91 

Environmental  Statistics 
Subcommittee  of  the  National  Advisory 
Council  for  Policy  and  Technology; 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Cancellation  of  notice  of  public 

meeting. 

SUMMARY:  This  is  a  cancellation  notice 
for  the  July  22,  1997,  Environmental 
Statistics  Subcommittee  (of  the 
Environmental  Information,  Economics 
and  Technology  Committee)  of  the 


National  Advisory  Council  on 
Environmental  Policy  and  Technology 
(NACEPT)  meeting. 

The  Environmental  Statistics 
Subcommittee  was  formed  to  provide 
key  recommendations  and  strategic 
advice  on  the  statistical  products  and 
activities  necessary  to  enhance  the 
Agency's  knowledge  about 
environmental  statistics  and  trends,  and 
to  explore  information  gaps  from  the 
perspective  of  the  users/products  of 
these  data  products.  The  meeting  was 
being  held  to  discuss  and  offer  critical 
advice  on  initiatives  of  the  Office  of 
Strategic  Planning  and  Environmental 
Data. 

DATES:  The  public  meeting  was  to  be 
held  on  July  22,  1997,  from  9  a.m.  to  5 
p.m.  The  meeting  was  to  be  held  at 
Loews  L'Enfant  Plaza  Hotel,  480 
L'Enfant  Plaza,  SW,  2nd  Floor  Renoir 
Conference  Room,  Washington,  DC 
20024.  This  meeting  was  open  to  the 
public. 

ADDRESSES:  Written  comments  should 
be  sent  to:  N.  Phillip  Ross,  Office  of 
Strategic  Planning  and  Environn\ental 
Data,  U.S.  Environmental  Protection 
Agency,  Mail  Code  2161,  401  M  Street, 
SW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  N. 
Phillip  Ross,  Designated  Federal 
Official,  Direct  Line  (202)  260-0250, 
General  Line  (202)  260-5244;  FAX  (202) 
260-8550. 
N.  Phillip  Ross, 
Designated  Federal  Official. 
(FR  Doc.  97-17373  Filed  7-1-97;  8:45  am) 

BILUNOCOOE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-740;  FRL-5722-8] 

Notice  of  Filing  and  Withdrawal  of 
Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities,  as  well  as  the 
withdrawal  of  a  pesticide  petition. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-740,  must  be 
received  on  or  before  August  1, 1997. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Divison  (7505C),  Office  of 
Pesticides  Programs,  Environmental 
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Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  1132,  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 


claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 


confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

product  manager  listed  in  the  table 
below: 


Product  Manager 

Office  locationAelephone  number 

Address 

James  Tompkins,  (PM 

25). 
Mary  L  Waller.  (PM21) 
George  LaRocca  (PM 

13). 

Rm.  237.  CM  #2,  703-305-7740;  e-mail;  Tompkins.James@eparTjail.epa.gov. 

Rm.  265,  703  308-9354;  e-mail:  waller.mary@epamail.epa.gov. 
Rm.  204,  70S-305-5540,  e-mail:  LaRocca.george@epamail.epa.gov. 

1921  Jefferson  Davis  Hwy.  Ar- 
lington. VA 
Do. 
Do. 

SUPPLBMENTARY  INFORMATION:  EPA  has 

received  pesticide  petitions  as  follows 
proposing  the  establishment, 
amendment  and/or  withdrawal  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various  raw 
food  commodities  under  section  408  of 
the  Federal  Food,  Drug,  and  Comestic 
Act  (FFDCA),  21  U.S.C.  346a.  EPA  has 
determined  that  these  petitions  contain 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
grantinig  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  document  control  number  PF- 
740  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  i>aper  versions  of 
electronic  conunents,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  &om  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
directiy  to  EPA  at: 

opp-(iocket@e  pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  document  control  number  (insert 
docket  number)  and  appropriate 


petition  number.  Electronic  conunents 
on  this  notice  may  be  filed  online  at 
many  Federal  Depository  Libraries. 
Authority:  21  U.S.C  346a. 

List  of  Subiects 

Environmental  protection, 
Agricultural  commodities.  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  23, 1997, 

lames  |ones. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitioiis 

Below  summaries  of  the  pesticide 
petitions  are  printed.  The  summaries  of 
the  petitions  were  prepared  by  the 
petitioners.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Bayer  Corporation  Withdrawal  Of 
Pesticide  Petition 

PP6E3182 

On  November  8,  1984  Bayer 
Corporation,  P.O.  Box  4913,  Kansas 
City,  MO  64120,  filed  an  import  petition 
on  behalf  of  the  Ministry  of  Agriculture, 
Fisheries  and  Forestry  in  Japan, 
requesting  establishment  of  a  permanent 
tolerance  (0.1  ppm)  for  the  insecticide 
prothiophos  (Tokuthion)  in/on  Japanese 
sand  pears  being  imported  from  Japan. 
On  March  27,  1997  Bayer  notified  EPA 
that  it  requests  that  the  petition  be 
withdrawn  without  prejudice  to  future 
filing.  The  Agency  hiias  withdrawn  the 
subject  petition.    (PM  13). 


2.  Merck  Research  Laboratories.  Inc. 

FF  6F4628 

EPA  has  received  pesticide  petition 
6F4628  from  Merck  Research 
Laboratories,  Inc,  P.O.  Box  450, 
Hillsborough  Road.  Three  Bridges,  NJ 
08887-0450,  proposing  pursuant  to 
section  408  of  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA),  21  U.S.C 
section  346a  (d),  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
residues  of  the  insecticide  Emamectin 
Benzoate,  4'-epi-methylamino-4'- 
deoxyavermectin  Bl  benzoate  [a 
mixture  of  a  minimum  of  90%  4'-epi- 
methylamino-4'-deoxyavermectin  Bla 
and  a  maximum  of  10%  4'-epi- 
methylamino-4'-deoxyavermectin  Bib 
benzoate]  and  it  degradates  (with  Merck 
research  numbers  in  parentheses)  8,9- 
isomer  of  the  Bla  and  of  the  Bib 
component  of  the  parent  insecticide  (C- 
695,638):  4'-deoxy-4'-epi-amino- 
avermectin  Bl  (L-653,64);  4'-deoxy-4'- 
epi-(N-fonnyl-N-methyl)amino- 
avermectin  Bl  (L-660.599);  and  4'- 
deoxy-4'-epi(N-formyl)amino- 
avermectin  Bl  (L-657,831)  in  or  on  the 
raw  agricultural  commodities  cole  crops 
vegetables  (cabbage,  broccoli, 
cauliflower  and  brussels  sprouts)  at 
0.025  parts  per  million  (ppm)  and  leafy 
vegetables  (celery  and  head  lettuce)  at 
0.025  ppm.  The  proposed  analytical 
method  is  high  performance  liquid 
chromatography  (HPLC). 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  emamectin  benzoate  in  plants  has 
been  studied  in  lettuce,  cabbage,  and 
sweet  com.  The  major  portion  of  the 
residue  is  parent  compound  and  its 
delta  8,9-photoisomer.  Studies  of  the 
metabolism  of  emamectin  in  animals  are 
not  required  because  the  commodities 
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that  are  the  subject  of  the  petition  are 
not  significant  animal  feed  items. 

2.  Analytical  method.  Adequate 
analytical  method  (HPLC- fluorescence 
methods)  are  available  for  enforcement 
purposes. 

3.  Magnitude  of  residues.  Eighteen 
field  trials  have  been  conducted:  10  on 
cabbage,  4  on  broccoli,  and  4  on 
cauliflower.  These  trials  were 
conducted  in  the  major  U.S.  growing 
areas  for  these  crops.  In  samples  taken 
after  passage  of  the  proposed  interval 
between  last  treatment  and  harvest,  the 
highest  combined  residue  of  emamectin 
benzoate  and  the  degrade tes,  which 
occurred  in  one  cabbage  sample,  was 
0.020  ppm  (actually  quantified)  of  the 
main  component,  an  unquantifiable 
amount  that  could  be  almost  as  high  as 
the  0.005  limit  of  quantification  or  as 
low  as  the  0.001  ppm  limit  of  detection, 
and  undetectable  amounts  of  the  other 
two  components,  for  a  total  somewhere 
between  0.021  part  per  million  (ppm) 
and  0.027  ppm  (total  of  actually 
quantified  residues  plus  maximum 
possible  levels  of  detectable  but 
nonquantifiable  residues  between  0.001 
and  0.005  ppm).  In  all  other  samples 
taken  the  combined  measurable  and 
nonquantifiable  residues  were  well 
l)elow  the  0.025  ppm  level. 

B.  Toxicological  Profile 

The  primary  toxic  effect  seen  in 
animal  studies  of  emamectin  benzoate  is 
neurotoxicity.  No-observed-effect-levels 
(NOELs)  for  this  effect  have  been  well- 
characterized  in  multiple  studies. 
Emamectin  benzoate  has  not  been 
shown  to  be  oncogenic  or  teratogenic  in 
animal  studies,  it  lacks  mutagenic 
activity,  and  it  is  not  selectively 
developmentally  toxic.  The  petition 
refers  to  toxicity  data  that  establish  the 
following  information  about  the  toxicity 
of  emamectin  benzoate: 

1 .  Acute  toxicity.  Acute  oral  UDjo:  rat, 
76-«9  mg/kg;  CD-I  mouse  107-120  mg/ 
kg;  CF-1  mouse,  22-31  mg/kg.  Acute  oral 
neurotoxicity:  rat.  No  observed  effect 
level  (NOEL)  =  5  mg/kg.  Lowest 
observed  effect  level  (LOEL)  =  10  mg/kg. 
Acute  dermal  LDso:  rat  and  rabbit, 
>2.000  mg/kg.  Dermal  irritation:  rabbit, 
not  irritating  to  skin.  Eye  irritation: 
rabbit,  severe  eye  irritant.  Acute 
inhalation  4-hour  LCjo;  rat,  2.12-4.44 
mg/1. 

2.  Reproductive/developmental 
toxicity.  Developmental  toxicity:  rat, 
maternal  NOEL  =  2  mg/kg/day, 
developmental  NOEL  =  4  mg/kg/day, 
developmental  LOEL  =  maternally  toxic 
8  mg/kg/day  (HDT)  for  developmental 
delay;  rabbit,  maternal  NOEL  =  3  mg/kg/ 
day,  developmental  NOEL  =  6  mg/kg/ 
day  (maternally  toxic  HDT). 


Developmental  neurotoxicity:  rat, 
maternal  NOEL  =  3.6/2.5  mg/kg/day 
(HDT),  developmental  NOEL  =  0.6  mg/ 
kg/day,  developmental  LOEL  =  3.6/2.5 
mg/kg/day  for  signs  of  neurotoxicity  in 
pups.  Two-generation  reproductive 
toxicity:  rat,  parental  and  reproductive 
NOEL  =  0.6  mg/kg/day,  parental  LOEL 
=  3.6/1.8  mg/kg/day  (for  decreased 
weight  gain  and  neuronal  lesions); 
reproductive  toxicity  LOEL  =  3.6/1.8 
mg/kg/day  (for  decreased  fecundity  and 
signs  of  neurotoxicity  in  pups). 

3.  Subchronic  Ana  chronic  toxicity 
and  oncogenicity.  With  the  single 
exception  of  the  chronic  rat  study, 
LOELS  for  the  following  studies  are 
based  on  clinical  signs  and/or 
histopathological  evidence  of 
neurotoxicity  (described  further  below). 
Subchronic  (90-day)  toxicity:  rat,  NOEL 
=  0.5  mg/kg/day,  LOEL  =  2.5  mg/kg/day; 
CD-I  mouse,  NOEL  =  5.4  mg/kg/day 
(TWA),  LOEL  =  0.5  mg/kg/day;  dog. 
NOEL  =  0.25  mg/kg/day.  LOEL  =  0.5 
mg/kg/day  Subchronic  (90-day) 
neurotoxicity;  rat,  NOEL  =  1  mg/kg/day, 
LOEL  =  5  mg/kg^day.  Chronic  (105- 
week)  toxicity/oncogenicity,  rat:  NOEL 
=  0.25  mg/kg/day,  LOEL  =  1  mg/kg/day 
(based  on  decreased  body  weight  and 
clinical  chemistry  changes), 
neurotoxicity  NOEL  =  1  mg/kg/day,  not 
oncogenic.  Chronic  (79-week)  toxicity/ 
oncogenicity.  CD-I  mouse:  NOEL  =  2.5 
mg/kg/day.  LOEL  =  5  mg/kg  (males),  7.5 
mg/kg/day  (females),  not  oncogenic. 
Chronic  (53-week)  toxicity,  dog:  NOEL  = 
0.25  mg/kg/day,  LOEL=  0.5  mg/kg./day. 

Exposure  to  sufficiently  high  doses  of 
emamectin  benzoate  may  be  associated 
with  clinical  signs  of  central  nervous 
system  (CNS)  toxicity  and  microscopic 
evidence  of  CNS/peripheral  nervous 
system  (PNS)  damage.  Neurotoxicity  has 
generally  been  the  most  sensitive 
endpoint  for  toxicity  in  oral  animal 
studies  with  emamectin  benzoate. 
Clinical  signs  of  CNS  toxicity  resulting 
from  emamectin  benzoate  exposure 
include  tremors,  mydriasis,  and  changes 
in  motor  activity  (e.g.,  lethargy, 
hyperactivity,  and/or  ataxia).  Nervous 
system  lesions  (generally  focal  and  of  a 
low  degree  of  severity)  have  been 
observed  microscopically  in  white  and 
gray  matter  in  the  brain  stem,  spinal 
cord,  and  peripheral  nerves.  Sporadic 
lesions  of  the  optic  nerve  and/or  retina 
have  also  been  seen  at  higher  dose 
levels.  NOELs  have  been  detennined  in 
all  studies.  The  lowest  toxic  dose  level 
of  emamectin  benzoate  for  CNS/PNS 
lesions  (0.5  mg/kg/day)  was  identified 
in  a  1-year  study  in  dogs  (NOEL  of  0.25 
mg/kg/day). 

The  CF-l  mouse  is  uniquely  sensitive 
to  emamectin  benzoate- induced 
neurotoxicity.  Studies  have  shown  that 


a  significant  fiBction  of  the  members  of 
this  strain  inherit  an  inability  to 
produce  a  P-glycoprotein  one  that  most 
strains  and  species  do  produce  that 
functions  to  resist  the  entrance  of 
avermectin-type  compounds  into  the 
central  nervous  system.  P-glycoprotein 
is  also  present  in  the  gut  of  most  species 
and  limits  absorption  of  avermectin- 
type  compoimds  following  oral 
exposure.  In  a  16-day  feeding  study  in 
the  CF-1  mouse,  tremors  were  seen  at 
0.3  mg/kg/day  of  emamectin  benzoate 
with  a  NOEL  of  0.1  mg/kg/day.  No 
histopathologic  evidence  of 
neurotoxicity  was  seen  in  this  study  up 
to  the  highest  dose'  tested  (0.9  mg/1^ 
day). 

Emamectin  benzoate  photodegrades 
on  plants  and  in  soil.  The  major 
photodegradates  that  are  not  animal 
metabolites  were  tested  in  a  15-day 
neurotoxicity  study  in  CF-1  mice.  Only 
one  photodegradate  showed 
neurotoxicity  (Merck  research  number 
L-660.599.  the  N-formyl-N-methyl 
degradate).  Its  NOEL  was  found  to  be 
0.075  mg/kg/day,  slightly  lower  than  the 
value  for  the  parent  compound  in  the 
same  kind  of  study,  and  both  clinical 
signs  and  peripheral  nerve  lesions  were 
observed  at  levels  of  0.1  mg/kg/day  and 
higher. 

4.  Mutagenicity.  Emamectin  benzoate 
was  tested  in  a  battery  of  in  vitro  and 

in  vivo  mutagenicity  assays  and  showed 
no  evidence  of  mutagenic  potential.. 
The  photodegradates  have  also  been 
tested  in  the  Ames  bacterial 
mutagenicity  assay  and  show  no 
mutagenic  potential  in  this  test  system. 

5.  Endpoint  selection.  Merck  is 
proposing  that  the  0.075  mg/kg/day 
NOEL  from  the  CF-1  mouse  15 -day 
neurotoxicity  study  with  the  L-660,599 
photodegradate  be  used  as  the  basis  for 
acute  dietary  risk  assessment.  For 
evaluation  of  chronic  dietary  risks, 
Merck  is  proposing  that  the  one-year 
dog  chronic  study  NOEL  of  0.25  mg/kg/ 
day  be  used.  The  dog  appears  to  be  the 
most  sensitive  species  to  long-term 
exposure  to  emamectin  benzoate. 
Accordingly,  chronic  exposure  is 
compared  against  a  RfD  of  0.0025  mg/ 
kg/ day,  based  on  the  dog  study  results 
and  an  uncertainty  factor  of  100. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Except  for  a 
temporary  tolerance  associated  with  an 
experimental  use  permit,  no  tolerances 
for  residues  of  emamectin  benzoate  have 
been  established.  Merck  projects  that  by 
the  year  2001.  emsimectin  benzoate  will 
be  used  on  approximately  17%  of  the 
acreage  for  the  six  crops  covered  by  this 
{>etition.  Chronic  dietary  exposure 
analyses  were  conducted  for  the  overall 
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U.S.  population  and  26  population 
subgroups.  Assuming  100%  of  the  crop 
treated,  chronic  exposure  for  the  overall 
U.S.  population  was  estimated  to  be 
0.000003  mg/kg  BW/day.  and  for  the 
most  highly  exposed  subgroup,  nursing 
females  13  years  and  older,  0.000004 
mg/kg  BW/day. 

2.  Nondietary  exposure.  No  products 
containing  emamectin  benzoate  have  yet 
been  registered  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  for  any  food  or  nonfood 
use.  The  enviroiunental  fate  of 
emamectin  has  been  evaluated,  and  the 
compoimd  is  not  expected  to 
contaminate  groundwater  or  surface 
water  to  any  measurable  extent.  No 
significant  nondietary.  nonoccupational 
exposure  is  anticipated. 

D.  Cumulative  Effects 

Emamectin  is  a  member  of  the 
avermectin  family  of  natxual  and 
synthetic  compounds  that  includes  the 
Merck  products  abamectin  (a  naturally 
occurring  compound  that  is  the  active 
ingredient  of  several  insecticides 
registered  under  FIFRA)  and  ivermectin 
(a  human  and  animal  drug  made  from 
abamectin).  Emamectin  is  made  from 
abamectin  but  is  less  similar  to 
abamectin  than  is  ivermectin.  Other 
companies  produce  certain  other  drugs 
that  are  members  of  the  avermectin 
family.  Some  of  the  effects  seen  in 
toxicity  studies  of  abamectin  and 
ivermectin  are  similar  to  some  of  the 
effects  seen  in  toxicity  studies  of 
emamectin.  See  the  discussion  of 
abamectin  and  ivermectin  in  61  FR 
65043  (Dec.  10. 1996).  Merck  is  not 
aware  of  any  information  indicating 
what,  if  any,  cumulative  effect  would 
result  bom  exposure  to  two  or  more  of 
these  compoimds. 

E.  Safety  Determination 

1.  U.S.  population  chronic  risk. 
Chronic  exposures  were  analyzed  with 
reference  to  the  chronic  effects 
referenced  dose  (RfD)  NOEL  of  0.0025 
mg/kg/day.  Assuming  100%  of  the  crop 
treated,  the  cjironic  exposure  estimate 
was  0.1%  of  the  RfD  for  the  overall  U.S. 
population,  and  0.2%  of  the  RfD  for  the 
most  highly  exposed  subgroup,  nursing 
females  13  years  and  older.  If  25%  crop 
treatrment  is  assumed,  exposure 
estimates  were  less  than  0.1%  of  the  RfD 
for  all  population  groups. 

2.  U.S.  population  acute  risk.  Acute 
dietary  exposures  were  analyses  for  the 
overall  U.S.  population,  and  the 
population  subgroups  (1)  women  13 
years  and  older.  (2)  infants,  and  (3) 
children.  In  addition.  Tier  2  and  Tier  3 
acute  analyses  were  conducted 
assessing  acute  exposures  against  the 


0.075  mg/kg/day  NOEL.  These  analyses 
showed  that  the  margins  of  exposure 
(MOEs)  calculated  from  the  proposed 
uses  of  emamectin  benzoate  are 
acceptable  whether  using  a  highly 
conservative  approach  (Tier  2)  or  a  more 
realistic  (Tier  3)  methodology.  In  the 
Tier  2  analysis,  MOEs  were  well  over 
1,000  up  to  the  95th  percentile  of 
exposure  for  all  population  groups.  In 
the  Tier  3  analysis  and  assiuning  100% 
of  the  crop  treated,  MOEs  up  to  the  99th 
percentile  of  exposure  were  greater  than 
1,000.  Assuming  25%  of  the  crop 
treated,  MOEs  were  greater  than  1,000 
up  to  the  99.9th  percentile  of  exposure. 
Results  of  both  the  chronic  and  acute 
dietary  exposure  analyses  clearly 
demonstrate  a  reasonable  certainty  that 
no  harm  will  result  from  the  use  of 
emamectin  benzoate. 

3.  Infants  and  children.  It  is  Merck's 
position  that  the  administration  of 
emamectin  benzoate  has  not  been 
shown  to  cause  developmental  or 
reproductive  effects  at  dose  levels  below 
those  that  are  maternally  toxic.  Even  if 
it  were  decided  to  use  the  0.6  mg/kg 
NOEL  from  the  rat  developmental 
neurotoxicity  study  as  an  endf>oint  from 
which  to  calculate  an  RfD,  the  resulting 
RfD  would  not  yield  a  different 
regulatory  outcome  unless  a  very  high 
additional  uncertainty  factor  were  also 
employed.  Use  of  such  an  extra 
uncertainty  factor  is  not  justified  for 
several  reasons.  Emamectin  benzoate  is 
not  a  teratogen.  In  developmental 
toxicity  testing,  the  compound  caused 
no  developmental  effects  in  rabbits;  in 
rats,  it  caused  no  malformations,  and 
caused  skeletal  effects  typical  of 
developmental  delay  only  at  severely 
maternally  toxic  doses.  Likewise,  no 
reproductive  toxicity  or  toxicity  to  pups 
was  seen  in  the  two-generation 
reproductive  toxicity  study  except  at 
parentally  toxic  doses.  In  \he 
developmental  neurotoxicity  study, 
tremors,  hind-leg  splay,  and  behavioral 
effects  were  seen  in  pups  at  a  dose  level 
(3.6/2.5  mg/kg/day)  at  which  no 
maternal  clinical  signs  were  noted. 
However,  the  dams  in  the  study  were 
discarded  after  the  lactation  period 
without  gross  necropsy  or  microscopic 
examination.  In  studies  in  which  rats 
dosed  at  similar  levels  were  examined 
microscopically,  effects  (central  and 
peripheral  neural  lesions)  were  seen. 

The  clinical  signs  of  avermectin- 
family  neurotoxicity  seen  in  neonatal 
rats  are  unlikely  to  be  useful  predictors 
of  human  risk.  Yoimg  rats  are 
considerably  more  sensitive  to 
avermectin-type  compounds  than  either 
adult  rats  or  humans  and  other 
primates.  (In  neonatal  rats,  unlike 
humans,  the  P-glycoprotein  levels  are 


only  a  small  fraction  of  the  levels  seen . 
in  adult  rats.)  Moreover,  data  from 
clinical  experience  with  ivermectin,  a 
related  human  drug,  and  studies  on 
ivermectin  and  abamectin,  a  related 
pesticide,  demonstrate  that  both  the 
neonatal  rat  and  the  CF-1  mouse 
overpredict  the  toxicity  of  the 
avermectin-type  compounds  to  humans 
and  to  non-human  primates. 

F.  International  Tolerances 

No  Codex  maximum  residue  levels 
(MRLs)  have  been  established  for 
residues  of  emamectin  benzoate.    (PM 

13) 

3.  Novartis  Crop  Protection  Inc. 

PP  0E3875 

EPA  has  received  a  pesticide  petition 
(0E3875J  from  Novartis  Crop  Protection 
Inc.,  PO  Box  18300,  Greensboro,  NC 
27419.  The  petition  proposes,  to  amend 
40  CFR  part  180,  by  establishing  a 
permanent  import  tolerance  for  the 
residues  of  the  fungicide  cyproconazole, 
(2flS,3flS)-2-(4-chlorophenyl)-3- 
cyclopropyl-l-l(lH-l,2,4-triazole-l- 
yl)butan-2-ol,  (CAS  #94361-06-5;  PC 
Code  128993)  in  or  on  the  raw 
agricultural  commodity  coffee  beans  at 
0.1  part  per  million  (ppm).  The  time- 
limited  tolerance  of  0.1  ppm  in  or  on  - 
coffee  beans  established  in  the  Federal 
Register  of  September  27,  1995  (60  FR 
49795)  will  expire  July  1, 1997. 

A.  Chemical  Uses 

Cyproconazole,  (2i?S,3flS)-2-(4- 
chlorophenyl)-3-cyclopropyl-l-(lH-l,  2. 
4-triazole-l-yl)butan-2-ol,  is  a  broad 
spectrum  fungicide  that  has  been 
classified  as  an  ergosterol-biosynthesis 
inhibitor.  It  is  used  to  control  a  variety 
of  fungi,  including  coffee  rust,  in  several 
coffee  producing  countries.  Rates  range 
from  a  preventative  treatment  of  20  g  ai/ 
ha  to  a  maximum  curative  treatment  of 
50  g  ai/ha  with  a  30  day  pre-harvest 
interval  (PHI)  and  annual  maximum  of 
100  g  ai/ha. 

1.  Cyproconazole  safety.  A  battery  of 
acute  toxicity  studies  was  conduct^ 
placing  technical  cyproconazole  in 
Toxicity  Category  HI  and  IV. 

i.  90-day  rat  study.  A  NOEL  for  this 
study  was  not  attained,  but  the  NOEL  is 
estimated  to  be  less  than  1.0  mg/kg. 

ii.  13-week  feeding  study  in  dogs. 
NOEL  of  20  ppm  (0.8  mg/kg/day)  and  an 
LEL  of  100  ppm  (4  mg/kg/day)  based  on 
included  slack  muscle  tone,  depressed 
body  weight  gain,  and  decreases  in 
bilirubin,  total  cholesterol.  HDL- 
cholesterol,  triglycerides,  total  protein, 
and  albumin.  There  were  increases  in 
platelet  counts,  alkaline  phosphatase, 
gamma  glutamyl  transferase,  absolute 
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and  relative  liver  weights,  relative 
kidney  weights,  and  relative  brain 
weights.  Liver  toxicity  was  indicated  by 
hepatomegaly. 

iii.  21 -day  dermal  study.  NOEL  was 
250  mg/kg  and  the  LEL  was  1,250  mg/ 
kg.  Effects  included  depressed  body 
weight  gain  and  food  consumption  and 
increased  levels  of  AST,  creatinine,  and 
cholesterol. 

iv.  1  -year  dog  study.  NOEL  of  30  ppm 
(1.0  mg/kg/day)  and  an  LEL  of  100  ppm 
(3.2  mg/kg/day)  based  on  laminal 
eosinophilic  intrahepatocytic  bodies 
observed  in  all  males  and  two  females 
at  the  high  dose,  and  in  one  male  at  the 
mid-level  dose. 

V.  A  mouse  carcinogenicity  study. 
NOEL  for  systemic  toxicity  of  15  ppm 
(1.8  mg/kg  for  males  and  2.6  mg/kg  for 
females).  The  LEL  was  100  ppm  (13.2 
mg/kg  for  males  and  17.7  mg/kg  for 
females)  based  on  a  significantly 
increased  incidence  of  hepatic  single 
cell  necrosis  and  diffuse  hepatocytic 
hypertrophy  at  the  two  highest  levels. 

vi.  A  mt  chronic/carcinogenicity 
study.  The  NOEL  for  systemic  toxicity 
was  50  ppm.  The  LEL  was  350  ppm 
based  on  slightly  decreased  body 
weights  in  the  high-dose  females  and 
increased  incidence  of  fatty  infiltration 
of  the  liver  in  the  high-dose  males. 

vii.  A  rat  developmental  toxicity 
study.  NOEL  for  maternal  toxicity  was  6 
mg/kg,  and  the  LEL  was  12  mg/kg  based 
on  decreased  body  weight  gain  during 
dosing.  The  NOEL  for  developmental 
toxicity  was  6  mg/kg.  The  LEL  was  12 
mg/kg  based  on  the  increased  incidence 
of  supernumerary  ribs. 

viii.  A  chinchilla  rabbit 
developmental  toxicity  study.  NOEL  for 
maternal  toxicity  was  10  mg/kg 
(equivocal).  The  LEL  was  50  mg/kg 
based  on  decreased  body  weight  gain 
during  dosing.  DevelopmentaJ  effects 
were  also  evaluated.  Hydrocephalus 
intemus  was  observed  in  1  fetus  at  each 
treatment  level.  Therefore,  the  NOEL  for 
developmental  toxicity  was  set  at  less 
than  2  mg/kg,  and  the  LEL  was  2  mg/ 
kg. 

ix.  A  New  Zealand  white  rabbit 
developmental  toxicity  study.  NOEL  for 
maternal  toxicity  was  10  mg/kg,  and  the 
LEL  was  50  mg/kg  based  on  decreased 
body  weight  gain.  There  was  also 
evidence  of  developmental  toxicity.  The 
NOEL  for  developmental  toxicity  was  2 
mg/kg,  and  the  LEL  was  10  mg/kg  based 
on  the  increased  incidence  of 
malformed  fetuses  and  litters  with 
malformed  fetuses. 

X.  A  rat  two-generation  repmduction 
study,  systemic  NOEL  for  parental 
toxicity  was  set  at  20  ppm  (1.7  mg/kg) 
based  on  liver  effects  at  10.6  mg/kg/day. 
For  reproductive  toxicity,  the  NOEL  was 


set  at  4  ppm  (0.4  mg/kg)  and  the  LEL  at 
20  ppm  (1.7  mg/kg)  based  on  increased 
gestation  length  in  the  FO  dams  and 
decreased  Fl  litter  sizes. 

xi.  Several  mutagenicity  studies. 
Mutagenicity  potential  of  cyproconazole 
was  tested  in  several  studies  considered 
acceptable  by  the  Agency.  Since  the 
results  of  two  chromosomal  aberration 
assays  indicated  the  cyproconazole  is 
clastogenic,  additional  mutagenicity 
data  were  requested  to  address  an 
identified  heritable  risk  concern.  For  the 
potential  to  induce  chromosome 
aberrations  in  CHO  cells,  cyproconazole 
was  positive  under  non-activated  and 
activated  conditions,  thus  supporting 
the  evidence  that  cyproconazole  is 
clastogenic  in  this  test  system.  However, 
cyproconazole  was  negative  in 
Salmonella,  mouse  micronucleus,  and 
SHE/cell  transformation  assays.  A 
dominant-lethal  assay  in  rats  was 
submitted  and  was  negative.  Based  on 
this  evidence,  the  concern  for  a  possible 
heritable  effect  was  not  pursued. 

xii.  Metabolism/ pharmacokinetics 
studies.  Cyproconazole  was  shown  to  be 
extensively  metabolized  in  the  rat. 
Unchanged  cyproconazole  and  13 
metabolites  were  isolated  and 
identified,  and  35  metabolites  were 
detected  in  the  excreta.  Excretion  was 
relatively  rapid  with  the  majority  of  the 
radioactivity  appearing  in  the  feces  as  a 
result  of  biliary  elimination.  Residues 
were  found  in  renal  fat,  adrenals,  kidney 
and  liver,  although  no  significant  tissue 
radioactivity  was  observed  at  168  hours 
post-dose. 

2.  Threshold  effects.— i.  Chronic 
effects.  Based  on  available  chronic 
toxicity  data,  EPA  has  set  the  reference 
dose  (RfD)  used  in  the  dietary  exposure 
analysis  at  0.01  mg/kg  bwt/day.  This 
RfD  is  based  on  a  NOEL  of  30.0  ppm 
(1.00  mg/kg  bwt/day)  from  a  1-year  dog 
feeding  study  and  an  uncertainty  factor 
of  100  to  account  for  interspecies 
extrapolation  and  intraspecies 
variability. 

ii.  Acute  effects.  The  risk  from  acute 
dietary  exposure  to  cyproconazole  is 
considered  by  Novartis  to  be  very  low. 
The  lowest  NOEL  in  a  short  term 
exposure  scenario,  identified  as  2  mg/kg 
in  the  rabbit  teratology  study,  is  2-fold 
higher  than  the  chronic  NOEL  (see 
above).  Since  chronic  exposure 
assessment  (see  below),  based  on  some 
worst-case  assumptions,  resulted  in 
margins  of  exposure  in  the  thousands 
for  even  the  most  impacted  population 
subgroup,  Novartis  believes  that  the 
margin  of  exposure  for  acute  exposure 
would  be  much  higher  than  one 
hundred  for  any  population  groups; 
margins  of  exposure  of  100  or  more  are 
considered  satisfactory  by  the  Agency. 


3.  Non-threshold  effects.  The  HED 
Carcinogenicity  Peer  Review  Committee 
has  classified  cyproconazole  as  a  Group 
"B2"  carcinogen  (probable  human 
carcinogen)  based  on  findings  of  liver 
tumors  in  both  sexes  of  mice 
administered  adequate  doses  of 
cyproconazole,  its  possible  clastogenic 
activity,  tumors  in  rats  and  mice 
administered  structurally  related 
analogues  and  the  lack  of  an  adequate 
rat  carcinogenicity  study.  The 
committee  assigned  cyproconazole  a 
risk  characterization  value,  Ql*,  of  3.0 
X  10-1  (mg/kg/day)-l  derived  from  liver 
tumor  data  obtained  in  male  mice. 

B.  Aggregate  Exposure 

The  anticipated  residue  contributions 
(ARC)  as  percentages  of  the  RfD  are 
<0.1%  for  the  general  population  and  all 
sub-populations  and  geographic  regions. 
The  chronic  dietary  exposure  analysis 
for  cyproconazole  is  calculated  using 
anticipated  residues  for  coffee  and 
100%  treatment  of  all  crops.  This 
estimate  is  not  a  worst-case  estimate  of 
dietary  exposure  but  still  exaggerates 
exposure.  Based  on  this  calculation, 
Novartis  believes  the  chronic  dietary 
risk  from  the  recommended  use  is  far 
below  the  level  which  would  trigger  a 
concern. 

Other  potential  sources  for  exposure 
are  drinking  water  and  non- 
occupational exposure.  No 
cyproconazole-based  products  are 
labeled  for  residential  use.  Non- 
occupational exposure  for 
cyproconazole  has  not  been  estimated  . 
since  the  ciurent  registrations  for 
cyproconazole-based  products  are 
limited  to  conmiercial  and  a^cultural 
turf  treatment.  Field  studies  have 
demonstrated  that  cyproconazole  does 
not  leach  fo  groundwater  or  accimiulate 
in  the  soil.  The  average  half  life  of 
cyproconazole  in  field  dissipation 
studies  was  <50  days.  The  field 
characteristics  of  cyproconazole, 
combined  with  its  use  pattern,  make 
surface  water  contamination  unlikely. 
Thus,  Novartis  believes  the  potential  for 
non-occupational  and  drinking  water 
exposure  to  the  general  population  is 
insignificant. 

C.  Safety  Determination 

1.  U.S.  population.  All  non- 
occupational exposure  of  cyproconazole 
in  the  U.S.  is  due  to  its  use  in  the 
production  of  imported  coffee  beans. 
The  anticipated  residue  contribution 
(ARC)  is  0.000001  mg/kg/day  for  the 
general  population  and,  0.000002  mg/ 
kg/day  for  females,  20  years  old  and 
older.  Novartis  has  calculated  that  the 
.^VRC  will  consume  0.01%  and  0.02%  of 
the  RfD  for  the  general  population  and 
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females  20  years  old  or  older, 
respectively.  Lifetime  carcinogenic  risk 
for  dietary  exposure  based  on 
quantitative  risk  assessment  and  a  Q,  * 
of  3.0  X  10-'  (mg/kg/day)-l.  is  3.15  x 
IQ-^.  EPA  generally  has  no  concern  for 
exposures  below  100  p)ercent  of  the  RfD 
or  lifetime  carcinogenic  risks  less  than 
1  X  10-*.  Therefore,  Novartis  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  irom  aggregate 
exposure  to  cyproconazole  residues  via 
the  use  on  coffee  beans. 

The  consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  because  Novartis  and  EPA 
do  not  have  information  to  indicate  that 
toxic  effects  produced  by  cyproconazole 
would  be  cumulative  with  those  of  any 
other  chemical  compounds. 

2.  Infants  and  children.  For  dietary 
risk  assessments,  no  exposure  is 
apportioned  to  infants  and  children 
because  they  do  not  normally  consume 
coffee.  There  is  also  no  non- 
occupational exposure  to  infants  and 
children.  Based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  practical  non-exposure  to 
cyproconazole,  Novartis  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  the  aggregate  exposure  of  residues 
of  cyproconazole  including  all 
anticipated  dietary  exposure  and  all 
other  non-occupational  exposures. 

D.  Estrogenic  Effects 

Cyproconazole  does  not  belong  to  a 
class  of  chemicals  known  for  having 
adverse  effects  on  the  endocrine  system. 
No  estrogenic  effects  have  been 
observed  in  the  various  short  and  long 
term  studies  conducted  with  various 
mammalian  species. 


E.  Chemical  Residue 

The  natiu%  of  the  residue  in  coffise  is 
fully  understood.  A  metabolism  study  in 
coffee,  using  triazole-labeled 
cyproconazole,  was  submitted  and  was 
acceptable.  C)rproconazole  per  se  was 
the  primary  component  of  the  residue. 
A  metabolism  study  in  wheat  was 
conducted  to  determine  the  fate  of  the 
phenyl  portion  of  cyproconazole  in 
plants.  Results  of  the  study  have  been 
submitted  and  the  Agency  found  that 
residues  from  the  wheat  metabolism 
study  were  not  significantly  different 
from  the  coffee  metabolism  study. 

Adequate  enforcement  methoaology 
has  been  submitted  to  the  EPA  and  has 
passed  a  method  validation  trial  by 
EPA's  analytical  laboratories. 
Additional  data  has  been  submitted  to 
demonstrate  that  residues  of  several 
other  pesticides  registered  for  use  on 
coffee  do  not  interfere  with  the  method. 


Prior  to  publication  in  thWesticide 
Analytical  Manual.  Vol.  H.  the 
enforcement  methodology  is  being  made 
available  in  the  interim  to  anyone  who 
is  interested  in  pesticide  enforcement 
when  requested  from:  Calvin  Furlow. 
Public  Response  and  Program  Resource 
Branch,  Field  Operations  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  1130A,  CM#2. 1921  Jefferson  Davis 
Hvry.,  Arlington,  VA  (703)  305-5937. 


F.  Environmental  Fate 

No  domestic  use  of  cyproconazole  is 
associated  with  the  established 
tolerance  in  coffee. 

G.  International  Tolerances 

No  international  tolerances  have  been 
established  under  CODEX  for 
cyproconazole.     (PM21) 

4.  ZENECA  Ag  Products 

PP6F4790 

EPA  has  received  a  pesticide  p>etition 
(PP  6F4790)  from  ZENECA  Ag  Products, 
1800  Concord  Pike,  P.O.  Box  15458, 
Wilmington,  DE  1985Q-5458,  proposing 
to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
tralkoxydim,  2-cyclohexen-l-one,  2(1- 
(ethoxyimino)  propyl]-3-hydroxy-5- 
(2.4,6-trimethylphenyl)-<9a)  in  or  on 
the  food  commodities  barley  grain, 
barley  straw,  barley  hay,  wheat  grain, 
wheat  forage,  wheat  straw,  and  wheat 
hay  at  0.1  parts  per  million  (ppm).  The 
proposed  analytical  method  is  High 
Pressure  Liquid  Chromatography  with 
ultra-violet  detection  (HPLC-UV). 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Wheat  Plant 
metabolism  was  evaluated  in  wheat. 
14C-Tralkoxydim,  labeled  in  the 
equivalent  C4/C6  positions  of  the 
cyclobexenone  ring,  was  applied  as  a 
foliar  spray  to  field-grown  spring  wheat. 
A  single  application  was  made  at  a  rate 
of  0.31  lb  ai/acre  at  Zadok's  growth 
stage  31.  A  representative  forage  sample 
was  harvested  22  days  post-application. 
The  remainder  of  the  crop  was 
harvested  at  maturity,  96  days  post- 
application,  then  separated  into  straw 
and  grain  prior  to  analysis. 

The  total  radioactive  residues  (TRR) 
in  forage,  straw  and  grain  were  0.71, 
1.29  and  0.013  mg/kg  tralkoxydim 
equivalents,  respectively.  No  residues  of 
parent  were  detected  and  at  least  ten 
individual  components  were  initially 
observed,  demonstrating  extensive 
metabolism  of  tralkoxydim. 
Characterization  of  the  total  radioactive 


residue  in  grain  by  extraction  indicates 
that  no  single  component  exceeds  0.01 
mg/kg.  Also,  in  both  forage  and  straw, 
the  same  complex  metabolic  profile  was 
evident.  Characterization  showed  that 
none  of  the  metabolites  exceeded  3.6% 
TRR  (0.05  mg/kg)  in  any  of  the  fractions 
examined. 

2.  Analytical  method.  The  method  of 
analysis  uses  High  Pressure  Liquid 
Chromatography.  It  is  method  PRAM 
99A  and  it  has  been  validated  using 
independent  laboratory  confirmatory 
trials  as  described  in  US  EPA  PR  Notice 
88-5.  The  method  is  for  extraction  and 
quantification  of  tralkoxydim  residues 
in  wheat  and  barley  crops.  Grain,  straw, 
or  forage  is  extracted  into  acetonitrile, 
filtered,  and  re-extracted  into 
dichloromethane.  The  organic  layer  is 
used  for  analysis.  The  limit  of  detection 
of  the  analytical  method  is  0.02  ppm, 
while  the  limit  of  quantification  is  0.1 
ppm. 

3.  Magnitude  of  residues.  ZENECA 
requests  registration  of  2  concentrations 
of  tralkoxydim,  80%  and  40%  for 
ACHIEVE  80DG  and  ACHIEVE  40DG, 
respectively.  These  products  use  the 
same  rate  of  application  and 
demonstrate  that  there  are  no  detectable 
residues  on  wheat  and  barley  crops 
when  either  product  is  used  according 
to  the  label  directions. 

Wheat:  ACHIEVE  80DG  containing 
80%  tralkoxydim.  Residue  data  are 
available  for  tralkoxydim  applied 
postemergence  on  wheat  at  the 
maximum  label  rate  of  0.25  lb  ai/A. 
Application  was  made  from  full  tiller' ng 
to  first  detectable  node  growth  stage  .n 
1995,  a  total  of  20  magnitude  of  the 
residue  trials  were  conducted  on  spring 
wheat.  There  were  no  detectable 
residues  (<0.02  ppm  LOD)  on  wheat 
grain  or  straw  in  any  of  the  trials  at  the 
pre-harvest  interval  of  60  days.  There 
were  no  detectable  residues  on  hay  at 
the  pre-harvest  interval  of  45  days. 
There  were  no  detectable  residues  on 
immature  forage  at  the  pre-harvest 
interval  of  30  days. 

Two  (2)  winter  wheat  trials  were 
conducted  in  1995  to  determine  forage 
residues  of  tralkoxydim  in  winter 
wheat,  using  ACHIEVE  DC.  80% 
concentration  (ACHIEVE  80DG).  The 
product  was  applied  at  the  maximum 
label  rate  at  growlh  stages  from 
advanced  tillering  to  full  tillering.  The 
winter  wheat  forage  data  showed  no 
detectable  residues  at  either  16  or  18 
days  after  treatment.  These  results  fall 
well  within  the  proposed  forage  pre- 
harvest  interval  of  30  days. 

ACHIEVE  40DG  containing  40% 
tralkoxydim.  There  were  3  magnitude  of 
the  residue  trials  conducted  on  spring 
wheat  in  1994  and  one  trial  was 
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conducted  in  1993.  In  addition,  6  trials 
were  conducted  in  Canada  during  1986 
and  1987.  (Note:  The  Canadian  trials 
were  conducted  using  a  50% 
concentration  of  traikoxydim  at  a  higher 
use  rate  of  0.3  -  0.6  lb  ai/A).  There  were 
no  detectable  residues  (<0.02  ppm  LOD) 
on  wheat  grain  or  straw  in  any  of  the 
trials  at  the  pre-harvest  interval  of  60 
days.  There  were  no  detectable  residues 
on  hay  at  the  pre-harvest  interval  of  45 
days.  There  were  no  detectable  residues 
on  immature  forage  at  the  pre-harvest 
interval  of  30  days  Despite  having  no 
detectable  residues  of  traikoxydim  at 
0.02  ppm,  it  is  proposed  that  the 
tolerance  level  be  based  on  the  limit  of 
quantification  (LOQ)  of  the  tolerance 
enforcement  method,  which  has  been 
validated  to  0.1  ppm  for  traikoxydim. 
The  proposed  tolerance  of  0.1  ppm  for 
wheat  grain,  forage,  straw  and  hay  is 
five  (5)  times  greater  than  any  residue 
that  would  result  from  the  application 
of  ACHIEVE  EX5  arising  from  the 
proposed  use  pattern. 

Wheat  Products  (processing).  The 
wheat  processing  study  demonstrated 
that  there  are  no  detectable  residues 
(<0.02  ppm)  in  the  bran,  flour, 
middlings,  shorts,  and  germ.  Therefore, 
no  food  or  feed  additive  tolerances  are 
required  for  processed  wheat 
commodities. 

Barley:    A  CHIEVE  80DG  containing 
80%  traikoxydim.  A  total  of  12 


magnitude  of  ike  residue  trials  were 
conducted  in  1995  on  barley  crops  for 
traikoxydim  applied  postemergence  at 
the  maximum  label  rate  of  0.25  lb  ai/A. 
The  product  was  applied  at  full  tillering 
to  first  detectable  node  growth  stage. 
There  were  no  detectable  residues 
(<0.02  ppni)  on  barley  grain  or  straw  at 
the  pre-harvest  interval  of  60  days. 
There  were  no  detectable  residues  in 
hay  at  the  pre-harvest  interval  of  45 
days. 

ACHIEVE  40DG  containing  40% 
traikoxydim.  In  1994.  3  magnitude  of 
the  residue  trials  were  conducted  on 
barley  using  ACHIEVE  EKi,  40% 
concentration  (ACHIEVE  40DG).  In 
addition,  6  magnitude  of  the  residue 
trails  that  were  conducted  in  Canada 
during  1986  and  1987.  (Note:  The 
Canadian  trials  were  conducted  using  a 
50%  concentration  of  traikoxydim  at  a 
higher  use  rate  of  0.3  -  0.6  lb  ai/A). 
There  were  no  detectable  residues 
(<0.02  ppm)  on  barley  grain  or  straw  at 
the  pre-harvest  interval  of  60  days. 
There  were  no  detectable  residues  in 
hay  at  the  pre-harvest  interval  of  45 
days. 
Despite  having  no  detectable  residues 
•  of  traikoxydim  at  0.02  ppm,  it  is 
proposed  that  the  tolerance  level  be 
based  on  the  limit  of  quantification 
(LOQ)  of  the  tolerance  enforcement 
method,  which  has  been  validated  to  0.1 
ppm  for  traikoxydim.  The  proposed 


tolerance  of  0.1  ppm  for  barley  grain, 
hay  and  straw  is  five  (5)  times  greater 
than  any  residue  that  would  result  from 
the  application  of  ACHIEVE  DC  arising 
from  the  proposed  use  pattern. 

Barley  Products  (processing).  The 
barley  processing  study  demonstrated 
that  there  are  no  detectable  residues 
(<0.02  ppm)  in  the  pearled  barley,  flour 
and  bran.  Therefore,  no  food  or  feed 
additive  tolerances  are  required. 

Animal  Products.  Based  on  the  results 
of  the  poultry  and  ruminant  metabolism 
studies,  the  extensive  metabolism  and 
rapid  excretion  of  either  traikoxydim  or 
any  of  its  metabolites,  and  the  poultry 
and  ruminant  consumption  of 
commodities  used  in  animal  feed,  there 
are  no  expected  residues  of  traikoxydim 
in  meat,  milk,  or  eggs. 

B.  Toxicological  Profile 

\.  Acute  toxicity.  Traikoxydim 
technical  results  of  the  acute  toxicity 
testing:  acute  oral  in  the  rat  LD50  >  934 
mg/kg,  acute  dermal  in  the  rat  LD50  > 
2,000  mg/kg.  acute  inhalation  in  the  rat 
LD50  >  3.5  mg/L.  eye  irritation  in  the 
rabbit  showed  mild  irritancy,  skin 
irritation  in  the  rabbit  showed  a  slight 
irritancy.  Traikoxydim  is  not  a  skin 
sensitizer. 

2.  Genotoxicity. 


Assay 


In  vitro 


In  vwo 


Type 


Ames 

Mouse  lymphoma 

Human  tymphocyle  cytogenetics 

Mouse  micronucleus 

UDS 


Result 


negative 
negative 
negative 
negative 
negative 


3.  Reproductive  and  developmental 
toxicity.  (Reproductive  toxicity) 
Traikoxydim  showed  no  evidence  of 


reproductive  toxicity  to  rats. 
Traikoxydim  was  dosed  to  rats  at  levels 
of  2.5  mg/kg/day  (50  ppm),  10  mg/kg/ 


day  (200  ppm)  and  50  mg/kg/day  (1,000 
ppm)  in  a  3  generation  reproductive 
toxicity  study. 


Study  Type  Repro- 
ductive Toxicity 


Ral  (diet)  3  genera- 
tion. 


NOEL 


NOEL 
ppm). 


10   mg/kg/day   (200 


Effect  Description 


LEL  is  1,000  ppm  based  on  reduced  litter  weights  and  weight  gain  In  pups  and 
bodyweight  gain  effects,  food  consumption  and  reduced  liver  weights  in  aduits 


(Developmental  toxicity)  Traikoxydim 
caused  no  clear  dose  related 
developmental  effects  in  the  rabbit.  At 


Study  Type  De- 
velopmental 
Toxicity 


a  dose  of  30  mg/kg/day,  traikoxydim 
caused  some  developmental  effects  in 
the  rat  manifested  by  skeletal  defects 


including  single  misshapen  centra.  The 
NOEL  for  developmental  toxicity  was 
established  at  3  mg/kg/day. 


Rabtxt  (t)y  ga- 

vage). 
Rat  (t>y  gavage) 


NOEL  =  2.5  mg/Vg/day  fetotoxicity  LEL  -  20  mg/kg/ 
day  NOEL  =  20  mg^g/day  maternal. 

NOEL  «  3  mg/kg/day  fetotoxicity  and  developmen- 
tal LEL  =  30  mg/kg/day  NOEL  »  30  mg/kg/day 
maternal. 


Effect  Description 


No  clear  dose-related  developmental  effects.  LEL  effect,  increased  par- 
tially ossified  2nd  lumt>ar  transverse  process. 

LEL  for  maternal  toxicity  is  300  mg/kg/day  matemal  death  and  overt  tox- 
icity. Developmental  LEL  is  30  mg/kg/day.  skeletal  defects  includes 
single  misshapen  centra. 
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Study  Type  De- 

vetoprnental 

Toxkaty 


Rat  (by  gavage) 


NOEL/LEL 


NOEL  »  3  mg/kg/day  LEL  -  200  mg/kg/day  mater- 
nal, fetotoxicity  and  deveiopmentai. 


Effect  Description 


LEL  for  fetotoxicity  effect,  Increased  postnmplantation  loss.  Devef- 
opn>ental  effect  fused  or  misshapen  centra.  Maternal  LEL  is  t»sed  on 
moralities  &  overt  signs  of  toxicity. 


4.  Subchronic  toxicity.  Traikoxydim  is 
of  low  subchronic  toxicity  in  21-day 
dermal  testing. 


5.  Chronic  toxicity.  Traikoxydim  is 
not  a  carcinogen  in  the  rat.  The  dose 
levels  used  in  the  2  year  combined 


chronic/oncogenicity  study  on  rats  were 
as  follows. 


Traikoxydim  in  Diet  (ppm) 

Male  rat  (m^kg/day) 

Female  rat  (mg/kg/day) 

50 

500 

2,500 

2.3 
23.1 

117.9 

3.0 

30.1 

162.8 

Traikoxydim  administration  was 
associated  with  an  increase  in  the 
incidence  of  benign  Leydig  cell  tiunors 
in  the  male  rat  at  the  top-dose  of  2,500 
ppm,  only.  This  increase  represented  an 
exacerbation  of  a  natiirally  occurring 
tumor  type  in  the  male  rat  and  was 


considered  to  be  the  result  of  a 
physiological  response  to  traikoxydim 
administration.  There  was  no  evidence 
of  a  treatment-related  effect  or  incidence 
of  any  other  tumor  type  (malignant  or 
benign)  in  male  or  female  rats  at  any 
dose. 


Oncogenicity  -  Hamster.  Traikoxydim 
is  not  an  oncogen  in  the  hamster.  The 
dose  levels  used  in  the  combined 
chronic  toxicity/oncogenicity  study  on 
hamsters  were  as  shown  in  the  table 
below. 


Traikoxydim  in 
Diet  (ppm) 

Male  hamster  (mg/kg/day) 

Female  hamster  (mg/kg/day) 

250 

2.500 

7.500 

14.9 

153.0 

438.6 

14J 

148J 

427.9 

There  was  no  increased  timior 
incidence  or  early  onset  of  tumors  in 


hamsters  receiving  up  to  7,500  ppm 
traikoxydim  in  the  diet.  The  NOEL  was 


established  at  250  ppm,  equivalent  to  15 
mg/kg  bodyweight) day. 


Study  Type 
Oncogenicity 

NOEL/LEL 

Effect  Descnptkxi 

Hamster  (diet) 

NOEL  =  250  ppm  (15  mg/kg/day)  LEL  -  2,500 
ppm 

LEL  effect  decreased  lymphocyte  numbers  (in  males  only)  and  in- 
creased liver  llpofuscin  pigment  at  2.500  and  7,500  ppm. 

The  hamster  instead  of  the  mouse  was 
selected  as  the  second  test  species  for 
oncogenicity  testing  because  laboratory 
mice  developed  hepatic  porphyria  at 
low  doses  of  traikoxydim.  Extensive 
mechanism  data  in  support  of  the 
mouse  specific  porphyria  has  been 
provided.  The  results  of  these  studies 
led  ZENECA  to  the  conclusion  that  the 
mouse  was  not  an  appropriate  second 
test  species  for  chronic  toxicity/ 
oncogenicity  testing  of  traikoxydim 
since  the  level  of  sensitivity  in  the 
mouse  precluded  the  administration  of 
a  dose  sufficient  to  determine  chronic/ 
oncogenicity  effects  in  a  lifetime  feeding 
study. 

One-  Year  Feeding  Study  -  Dog. 
Traikoxydim  was  administered  to 
groups  of  4  beagle  dogs  at  dose  levels  of 
0.  0.5.  5.0,  and  50  mg/Qcg/day.  as  a  daily 
oral  dose  in  the  food.  At  50  mg/kg/day 
there  was  hepatotoxicity  (marked 
inciaase  in  liver  %veight}  and  an  efiiect 


on  the  adrenal  gland  (increase  in  weight 
and  cortical  vacuolation).  At  a  dose  of 
5  mg/kg/day,  the  following  changes 
were  not  considered  toxicologically 
significant:  a  slight  increase  in  adrenal 
weight  relative  to  body  weight  in  males, 
and  a  slight  adaptive  effect  in  the  liver 
of  one  male  dog  considered  to  be 
abnormally  susceptible.  These  changes 
are  of  no  toxicological  significance. 

The  resulting  NOEL  from  this  study  is 
0.5  mg/kg/day.  Based  on  the  EPA  review 
of  traikoxydim  toxicity  data,  the  NOEL 
from  this  study  was  recommended  for 
use  in  establishing  a  provisional  RfD. 

The  resulting  RfD,  with  an 
imcertainty  factor  of  100  is  0.005  mg/kg/ 
day. 

6.  Animal  metabolism.  Traikoxydim 
is  well  absorbed  and  completely 
metabolized  in  the  rat  Excretion  is 
rapid  and  thne  is  no  accumulation  of 
traikoxydim  or  metabolites.  There  are 


no  significant  plant  metabolites  that  are 
not  animal  metabolites. 

7.  Metabolite  toxicology.  Toxicity 
testing  results  for  the  traikoxydim 
parent  compound  is  indicative  of  any 
metabolites,  either  in  the  plant  or 
animal. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure  (Food). 
Traikoxydim  is  to  be  used  on  wheat  and 
barley  crops,  only.  For  the  purposes  of 
assessing  the  p>otential  dietary  exposure, 
ZENECA  estimated  aggregate  exposure 
based  on  the  Theoretical  Maximum 
Residue  Contribution  (TMRC)  from  the 
tolerances  of  traikoxydim  on  wheat  at 
0.1  ppm  and  barley  at  0.1  ppm.  This  is 
a  worst  case  estimate  of  aggregate 
exposure  and  assumes  100%  of  the 
wheat  and  barley  crops  in  the  United 
States  wall  have  residues  of  traikoxydim 
at  the  0.1  ppm.  Dietary  exposure  to 
residaes  of  tralkoxyd^  in  or  on  food 
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will  be  limited  to  residues  on  wheat  and 
barley,  and  food  derived  from  wheat 
and  barley.  Based  on  animal  metabolism 
data  and  because  there  are  no  residues 
on  the  crops  at  time  of  harvest  or  at 
grazing  intervals,  we  have  concluded 
that  there  is  reasonable  expectation  that 
no  measurable  residues  of  tralkoxydim 
will  occur  in  meat,  milk,  poultry,  or 
eggs  from  this  use.  Since  tralkoxydim  is 
a  new  herbicide,  there  are  no  other 
established  U.S.  tolerances  for 
tralkoxydim. 

Due  to  no  detectable  residues  in  grain 
at  harvest,  even  after  processing,  the 
dietary  risk  assessment  has  been 
conducted  on  the  basis  of  the  limit  of 
quantification  of  0.1  mg/kg.  This  is 
significantly  above  {5x  )  the  limit  of 
detection  of  tralkoxydim  residues  of 
0.02  mg/kg  determined  by  ZENECA's 
analytical  methods  used  in  the 
magnitude  of  residue  studies.  However, 
even  using  a  tolerance  level  of  0.1  mg/ 
kg  (limit  of  quantification)  the  chronic 
assessment  for  tralkoxydim  indicates 
less  than  10%  of  the  RiD  is  consumed, 
for  any  given  subpopulation,  even 
assuming  100%  market  share.  Based  on 
a  review  of  available  toxicity  data  for 
tralkoxydim,  there  are  no  toxicological 
eodpoints  of  concern  for  acute  dietary 
risk. 

Agricultural  use  of  tralkoxydim  on 
wheat  and  barley,  therefore,  does  not 
represent  an  acute  or  chronic  risk  to  the 
U.S.  population,  infants,  children,  or 
any  other  of  the  23  subpopulations 
evaluated  in  this  assessment. 

2.  Drinking  water.  Based  on  the 
available  studies,  exposures  are  not 
anticipated  to  residues  of  tralkoxydim 
in  drinking  water.  Tralkoxydim  does  not 
leach.  It  is  unlikely  that  tralkoxydim 
would  be  in  drinking  water. 
Tralkoxydim  is  unlikely  to  enter  surbce 
water  bodies  to  any  significant  degree 
except  by  direct  accidental  over-spray. 
Should  this  arise,  tralkoxydim  will  be 
readily  degraded  by  one  or  more  of  a 
number  of  contributory  processes; 
studies  have  shown  that  degradation  in 
flooded  anaerobic  soil  occurs  with  a 
half-life  of  approximately  25  days, 
aqueous  hydrolysis  (pH  5)  with  a  half- 
life  of  less  than  7  days  and  aqueous 
photolysis  also  with  a  half-life  of  less 
than  7  days.  All  these  processes  will 
ensure  that  any  tralkoxydim  entering 
surface  water  bodies  will  be  short-lived 
and  tralkoxydim  will  not  result  in  any 
significant  contamination  of  potential 
drinking  water  sources.  Therefore,  it  is 
not  appropriate  to  assess  aggregate 
exposure  from  drinking  water. 

3.  Non-dietary  exposure.  Since 
tralkoxydim  is  not  registered  for 
residential  or  tiirf  uses,  and  does  not 
represent  a  groundwater  contamination 


concern,  exposures  from  other  than 
dietary  or  occupational  sources  are 
extremely  unlikely. 

D.  Cumulative  Effects 

Tralkoxydim  is  a  new  class  of 
chemistry  for  herbicides  used  on  wheat 
and  barley.  Although  tralkoxydim  is  in 
the  chemical  class  of  compounds  called 
cyclohexanediones,  it  is  the  only 
herbicide  in  this  class  to  be  used  on 
wheat  and  barley  crops.  No  evidence  or 
information  exists  to  suggest  that  the 
toxic  effects  produced  by  tralkoxydim 
would  be  cumulative  with  those  of  any 
other  chemical  compound. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  assumptions  described 
above,  based  on  the  completeness  and 
reliability  of  the  toxicity  data,  the 
aggregate  exposure  to  tralkoxydim  will 
utilize  less  than  4%  of  the  RfD  for  the 
U.S.  Population.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD.  There  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  residues  of 
tralkoxydim,  including  all  anticipated 
dietary  exposure. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity 
for  infants  and  children  to  residues  of 
tralkoxydim,  the  three-generation 
reproductive  study  in  rats  and  the 
developmental  toxicity  studies  in  the  rat 
and  rabbit  were  considered. 
Tralkoxydim  showed  no  evidence  of 
reproductive  toxicity.  Tralkoxydim 
caused  no  developmental  toxicity  in  the 
rabbit.  At  a  dose  of  30  mg/kg/day, 
tralkoxydim  caused  some 
developmental  effects  in  the  rat 
manifested  by  skeletal  defects  including 
single  fused  or  misshapen  centra.  The 
NOEL  for  developmental  toxicity  was 
established  at  3  rag/kg/ day. 

Based  on  the  current  toxicological 
data  requirements,  the  database  relative 
to  pre-  and  post-natal  effects  for 
children  is  complete.  Further,  for  the 
chemical  tralkoxydim,  the  NOEL  at  0.5 
mg/kg/day  from  the  dog  feeding  study 
which  was  used  to  calculate  the  RfD,  is 
already  lower  than  the  NOEL  from  the 
developmental  study  in  rats  by  a  {actor 
of  approximately  10-fold.  In  addition, 
residue  field  trials  have  shown  that 
there  are  no  detectable  residues  of 
tralkoxydim  on  wheat  and  barley, 
indicating  negligible  exposure  potential. 
Therefore,  an  additional  uncertainty 
factor  is  not  warranted  and  the  RfD  at 
0.005  mg/kg/day  is  appropriate  for 
assessing  aggregate  risk  to  infants  and 
children. 

The  percentage  of  the  RfD  that  will  be 
utilized  by  aggregate  exposure  to 


tolerance  level  residues  of  tralkoxydim 
are:  2%  for  nursing  infants,  6%  for 
children  1-6  years,  and  5%  for  children 
7-12  years.  Therefore,  there  is 
reasonable  certainty  that  there  will  be 
no  harm  to  these  sensitive  subgroups  of 
the  U.S.  population.  The  agricultural 
use  of  tralkoxydim  on  wheat  and  barley 
does  not  represent  an  acute  or  chronic 
risk  to  the  U.S.  population,  infants, 
children  or  any  of  the  23  subgroups  that 
were  evaluated. 

F.  International  Tolerances 

There  are  no  Codex  Maximum 
Residue  Levels  established  for 
tralkoxydim.     {PM  25) 

[FR  Doc.  97-17176  Filed  7-1-97;  8:45  am] 
WLLMG  CODE  65«>-60-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64033:  FRL  5724-7] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Terminato  the  Use  o<f 
Methamidophos  on  AH  Crops  Except 
Cotton  and  Potatoes,  and  to  Cancel  AH 
Methamidophos  24(c)  Food-Use 
Registrations  Not  Labeled  for  Use  on 
Tomatoes  Only 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnOH:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  for 
amendment  l^  Bayer  Corporation  and 
Valent  USA,  the  sole  U.S.  registrants  of 
the  insecticide  methamidophos,  to 
terminate  the  use  of  methamidophos  on 
all  agricultural  crops  except  cotton  and 
potatoes  by  deletii^  uses  from  all 
methamidophos  FIFRA  section  3 
registrations,  and  to  cancel  all  section 
24(c)  food-use  registrations  not  labeled 
for  use  on  tomatoes  only. 
DATE^:  Public  comment  on  this  notice, 
in  order  to  be  considered,  must  be 
received  by  August  1, 1997.  Unless  EPA 
publishes  a  notice  in  the  Federal 
Register  modifying  this  notice,  EPA  will 
approve  these  use  terminations  and 
product  cancellations  and  make  them 
effective  on  December  29, 1997,  subject 
to  the  existing  stocks  provision 
specified  herein. 

ADDRESSES:  By  mail,  submit  comments 
to  the  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
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Washington,  DC  20460.  In  person, 
deliver  comments  to  Rm.  1132,  Crystal 
Mall  «2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  IV  of  this 
dociunent.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

FOR  nWTHER  MFORMATKM  COMTACT:  By 
mail:  Jeff  Morris,  S{>ecial  Review 
Branch,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail:  Special  Review  Branch,  3rd 
floor,  2800  Crystal  Drive,  Arlington,  VA, 
(703)  308-8029;  e-mail: 
morris .  jefidef>anuu  I .  epa.  go  v . 
SUPPLEMENTARY  MFORMATKM: 

L  iatrsdiictioe 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  cancelled  or 
amended  to  terminate  one  or  more  uses. 
The  Act  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  and  provide  for 
a  30-day  public  comment  period. 
Thereafter,  the  Administrator  of  EPA 


may  approve  such  a  request,  unless  the 
Administrator  determines,  in  the  case  of 
a  pesticide  that  is  registered  for  a  minor 
agricultural  use,  that  the  cancellation  or 
termination  of  uses  would  adversely 
affect  the  availability  of  the  pesticide  for 
use.  If  such  a  determination  is  made, 
iinless  certain  exceptions  apply,  the 
Administrator  may  not  approve  or  reject 
a  request  until  180  days  have  passed 
from  the  date  of  publication  in  the 
Federal  Register  of  the  notice  of  receipt 
Methamidc^>ho8  is  registered  fcur  minor 
agricultural  uses  that  are  affected  by  the 
request  to  terminate  uses  and  cancel 
registrations. 

n.  Backgrwud 

EPA  conducted  an  occuf>ational  risk 
assessment  that  estimated  risks 
associated  with  short  and  intermediate- 
term  exposures  of  agricultural  workers 
to  methamidophos.  The  assessment 
indicated  that  the  risks  to  workers  of 
acute  exposure  exceeded  EPA's  level  of 
concern.  In  addition  to  the  risk 
assessment,  EPA  had  California  and 
nationwide  human  incident  data 
indicating  acute  worker  exposure 
incidents  associated  v«rith 
methamidophos  use.  EPA  met  with 
Bayer  and  Valent,  the  sole  U.S. 
methamidophos  registrants,  on  August 
1, 1996.  to  present  EPA's  concerns  and 
discuss  voluntary  measures  to  reduce 


risk.  At  the  meeting,  the  registrants 
proposed  the  use  terminations  and 
{deduct  cancellations  announced  in  this 
notice,  as  well  as  other  measures 
including  additional  spray  drift 
language,  a  phase-in  of  closed  mixing 
and  loading  systems,  and  participation 
in  industry-wide  education  efforts. 

in.  latent  to  TerauBate  Uses  and 
Caacri  Registratioas 

TTiis  notice  announces  receipt  of  the 
methamidophos  registrants'  requests  to 
terminate  uses  and  cancel  registrations 
under  sections  3  and  24(c)  of  FIFRA, 
and  provides  notice  of  EPA's  intent  to 
accept  those  requests.  In  letters  dated 
November  12, 1996,  and  Fehruary  21, 
1997,  Bayer  and  Valent  requested  that 
their  FIFRA  section  3  registrations  be 
amended  to  terminate  (by  use  deletion) 
the  use  of  methamidophos  on  broccoli, 
brussels  sprouts,  cabbage,  cauliflower, 
celery,  and  sugar  beets,  and  that  their 
section  24(c)  registrations  lal>eled  for 
melons,  cucumbers,  lettuce,  alfalfa. 
bermuda  grass,  peppers,  clover,  and 
eggplant  be  cancelled,  leaving  tomatoes 
as  the  only  remaining  food  use  with 
methamidophos  24(c)  registrations.  The 
registrations  for  which  the  registrants 
have  requested  use  terminations  and 
product  cancellations  are  listed  in  the 
following  table: 


Table  i.  —  Methamidophos  Registrations  with  Requests  for  Amendmekpts  to  Terminate  Uses  or  Cancel 

Certain  Pesticioe  Registrations 


Registration  No. 


3125-280 
589639-66 

AZS9002000 

AZ82001300 
CA83006400 
AZ93000600 

FLSQOOOSOO 
AZ90001100 
CA80018600 
FL81001200 
AZ93000600 
FL89001100 
LA91001100 
TX89000800 
CA88002100 
FL81 003400 
QA90000400 
LA91000900 
TX84002000 
FL89001200 
GA90000500 


Poduct  Name 


Monitor  4  Insecticide 
Monitor  4  Spray 
Monitor  4  Spray 

Monitor  4  LI. 
Monitor  4  LI. 
Monitor4  Spray 
Monitor  4  Spray 
Monitor  4  LI. 
Monitor  4  LI. 
Monitor  4  LI. 
Monitor  4  Spray 
Monitor4  Spray 
Monitor  4  Spray 
Monitoj'4  Spray 
Monitor  4  LI. 
Monitor  4  LI. 
Monitor  4  LI. 
Monitor  4  LI. 
Monitor  4  LI. 
Monitor  4  Spray 
Monitor  4  Spray 


Action  Requested 


Terminate  Uses 

Termirtale  Uses 

Cancel  Registra- 
tion 

do. 

do. 

do. 

do. 

do. 

do. 

do. 

da 

do. 

do. 

do. 

do. 

do. 

da 

da 

do. 

do. 

do. 


Termirtatt  from  Label/Cancel  Registration 

broccoli,  brussels  sprouts,  cabtiage,  cauMtower.  ca<ery.  sugar  twets 
broccoli,  brussels  sprouts.  cabtMge,  cauliflower,  celery,  sugar  beets 
aNalfa.  seed  crop;  bermuda  grass,  seed  crop 

aKatia,  seed  crop;  bermuda  grass,  seed  crop 
aKalfa,  seed  crop;  dovar,  seed  crop 
head  lettuce,  crisp  head  types  only 
head  lettuce,  chap  head  types  only 
head  lettuce,  cnap  head  types  only 
head  lettuce,  crisp  head  types  only 
head  lettuce,  chap  head  types  only 
melons 
mek)ns 


melorts 
melons 


melons,  cucumt)ers 
meHom,  cucumt>ers 
melons 
cucumbers 
cucumtMrs.  melons 
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Table  1  .  —  Methamidophos  Registrations  with  Requests  for  Amendments  to  Terminate  Uses  or  Cancel 

Certain  Pesticide  Registrations— Continued 


Registration  No. 

Poduct  Name 

Action  Requested 

Terminate  from  Label/Cancel  Registration 

LA91001000 

Monitor  4  Spray 

do. 

cucumbers  . 

FL8 1000900  ;  Monrtor  4  L.l. 

do. 

cucumbers 

FL8900 1 000     Monitor  4  Spray 

do. 

eggplant 

GA90000100 

Monrtor  4  LI. 

Delete  Eggplant 
Use  Only 

eggplant 

• 

GA86000400 

Monrtor  4  Spray 

Delete  Eggplant 
Use  Only 

eggpJant 

1 

■ 

FL8 1003300 

Monrtor  4  Spray 

Cancel  Registra- 
tion 

eggplant 

t 

. 

FL89001300  ;  Monrtor  4  Spray 

do. 

cabbage 

CA84021800  i  Monitor  4  LL 

do. 

ceiery 

CA870O14O0    Monitor  4  LL 

do. 

roses 

FL89001400    Monrtor  4  Spray 

do. 

lettuce;  Boston,  bibb,  romaine,  and  leaf 

FL92001200     Monitor  4  LI. 

do. 

lettuce:  Boston,  bibb,  romaine.  and  leaf 

FL96001300    Monitor  4  LI. 

do. 

peppers 

FL96000300  ]  Monitor  4  Spray 

do. 

peppers 

GA93000600  '  Monitor  4  LI. 

do. 

peppers 

GA93000700    Monrtor  4  Spray 

do. 

peppers 

LA9 100 1200     Monrtor  4  Spray 

do. 

peppers 

TX89000700  ,  Monrtor  4  Spray 

do. 

peppers 

CA88002000    Monrtor  4  LI. 

do. 

peppers 

LA9 1000700  i  Monrtor  4  L.l. 

do. 

peppers 

NM82000800  {  Monrtor  4  LI. 

do. 

peppers 

TX82001900 

Monitor  4  LI. 

do. 

peppers 

TV.  Public  Comment  Procedures 

EPA  invites  interested  persons  to 
submit  written  comments  in  response  to 
this  notice  of  receipt  of  requests  to 
terminate  uses  and  cancel  registrations. 
Comments,  to  be  considered,  must  be 
received  by  August  1,  1997.  Comments 
must  bear  a  notation  indicating  the 
document  control  number.  Three  copies 
of  the  comments  should  be  submitted  to 
either  location  listed  under 
"ADDRESSES"  at  the  begirming  of  this 
notice. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132,  at  the  address 
given  above,  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding 
holidays. 


V.  Public  Record 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  [OPP-640331  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
located  at  the  address  in  "ADDRESSES" 
at  the  beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  wUl 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docketnumber  [OPP-640331. 
Electit)mc  comments  on  this  notice  may 


be  filed  online  at  many  Federal 
Depository  Libraries. 

VI.  Existing  Stocks 

For  the  purposes  of  this  notice, 
existing  stocks  will  be  defined  as  those 
stocks  of  methamidophos  products  with 
EPA  registration  numbers  3125-280  and 
59639-56  not  labeled  for  potatoes  and 
cotton  only,  and  Special  Local  Need 
(24c)  food-use  registrations  not  labeled 
for  use  on  tomatoes  only,  that  were 
packaged,  labeled,  and/or  released  for 
shipment  prior  to  December  31,  1997. 
After  December  31,  1997, 
methamidophos  registrants  may  not  sell 
or  distribute  existing  stocks  of  cancelled 
methamidophos  products  or 
methamidophos  products  containing  the 
terminated  uses,  and  dealers  and 
distributors  may  not  sell  any  quantity  of 
cancelled  methamidophos  products,  or 
methamidophos  products  containing  the 
terminated  uses,  to  end  users.  End  users 
may  use  existing  stocks  imtil  such 
stocks  are  exhausted. 

Vn.  Proposed  Use  Termination  and 
Registration  Cancellation  Order 

The  registrants'  request  for  use 
terminations  and  product  cancellations 
will  be  accepted  and  will  take  effect  on 


Federal  Register  /  Vol.  62,  No.  127  /  Wednesday,  July  2,  1997  /  Notices 


35815 


December  29,  1997,  subject  to  the  above- 
noted  existing  stocks  provision,  unless 
EPA  publishes  a  notice  in  the  Federal 
Register  modifying  this  proposed  order. 

list  of  Subjects 

Environmental  protection, 
Agricultiu^  commodities,  Pesticides 
and  pests. 

Dated:  June  16, 1997. 

Jack  E.  Housenger, 

Acting  Director,  Special  Review  and 
Reregistiation  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  97-16890  Filed  7-1-97;  8:45  am) 

BILUNOCOOE  66eO-60-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  29,  1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1413: 

1.  Community  National 
Bancorporation,  Waterloo,  Iowa;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 


shares  of  Community  National  Bank  (in 
organization),  Waterloo,  Iowa. 

B.  Federal  Reserve  Bank  of  St  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street.  St.  Louis,  Missouri  63102- 
2034: 

1.  Commercial  Bancshares,  Inc.. 
Texarkana,  Arkansas;  to  acquire  100 
percent  of  the  voting  shares  of  Citizens 
State  Bank,  Hempstead,  Texas. 

C.  Federal  Reserve  Bank  of  Dallas 

(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  TNB  Bancorporation,  Inc., 
Brenham,  Texas,  and  TNB 
Bancorporation  of  Delaware,  Inc., 
Wilmington,  Delaware;  to  become  bank 
holding  companies  by  acquiring  100 
percent  of  the  voting  shares  of  Texas 
National  Bank,  Brenham,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  June  27, 1997. 
lennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-17386  Filed  7-1-97;  8:45  am] 
BIUJNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  18, 
1997. 

A.  Federal  Reserve  Bank  of  Kansas 

Qty  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Thomas  /.,  and  S.  June  Remington, 
both  of  Lincoln,  Nebraska,  and  Ada  E. 
Remington,  McCook,  Nebraska;  to 
acquire  shares  of  Clatonia  Bancshares, 
Inc.,  Clatonia,  Nebraska,  and  thereby 
indirectly  acquire  Farmers  Bank  of 
Clatonia,  Clatonia,  Nebraska. 


Board  of  Governors  of  the  Federal  Reserve 
System.  June  27.  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc  97-17387  Filed  7-1-97;  8:45  am] 

BKJJttQ  COOE  8Z10-<n-f 


FEDERAL  TRADE  COMMISSION 

[DktC-3733] 

1554  Corporation,  et  al.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  Order. 

SmaHARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
un&ir  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  California  company,  doing 
business  as  The  Mellinger  Company, 
and  its  president  from  making  any 
unsubstantiated  success,  profitability, 
performance,  benefits,  efficacy  or 
success  rate  claims  with  regard  to  a 
business  opportunity  product  or  service. 
The  consent  order  also  prohibits  the 
respondents  from  using  testimonials  or 
endorsements  that  make  deceptive  or 
unsubstantiated  representations. 

DATES:  Complaints  and  Order  issued 
April  14,  1997.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Justin  Dingfelder,  FTCyS-4302, 
Washington.  DC.  20580.  (202)  326- 
3017. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  February  5,  1997.  there  was 
published  in  the  Federal  Register.  62  FR 
5412.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  1554 
Corporation,  et  al..  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


'  Copies  of  the  Compliant  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  k  Pennsylvania 
Avenue.  N.W..  Washington.  D.C  205«0. 
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(S«c.  6,  38  Stat.  721:  15  U.S.C.  46.  Interprets 

or  applies  sec.  5.  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Beniamiii  I.  Bennan. 

Acting  Secretary. 

(FR  Doc.  97-17366  Filed  7-1-97;  8:45  am) 

BNJJNG  CODE  •79<M>1-M 


FEDERAL  TRADE  COMMISSION 

[Dkt.C-3731] 

The  Administrative  Company,  et  al.; 
Proh«>«ed  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
action:  Consent  Order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  Texas-based  corporation  and 
its  officer  from  making  certain  false, 
misleading  or  unsubstantiated  claims 
concerning  the  benefits  and 
appropriateness  of  living  trusts  or  any 
legal  instrument  or  service  they  offer 
and  requires  the  respondents  to  clearly 
and  conspicuously  disclose  to 
consumers  that  such  trusts  may  be 
legally  challenged  on  similar  grounds  as 
wills,  that  living  trusts  may  not  be 
appropriate  in  all  instances,  and  that  the 
transfer  of  an  individual's  assets  into  a 
living  trust  is  not  included  in  the  price 
of  creating  the  trust. 
DATES:  Complaint  and  Order  issued 
April  14.  1997.'" 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Charter,  Federal  Trade 
Commission,  Denver  Regional  Office, 
1961  Stout  St.,  Suite  1523,  Denver,  CO. 
80294.  (303)  844-2272. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  February  5,  1997,  there  was 
published  in  the  Federal  Register,  62  FR 
5413,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  The 
Administrative  Company,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 


in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  SUt  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended: 

15  U.S.C.  45) 

Beniamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  97-17357  Filed  7-l-«7;  8:45  am) 

BILLMQCOOE  S7SO-01-M 


FEDERAL  TRADE  COMMISSION 
pittC-3739J 

American  Cyanamid  Company; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
un&ir  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  a  New  Jersey-based  distributor  of 
agricultural  herbicides  and  insecticides 
from  conditioning  the  payment  of 
rebates  or  other  incentives  on  the  resale 
prices  its  dealers  charge  for  their 
products,  and  from  agreeing  with  its 
dealers  to  control  or  maintain  resale 
prices.  The  consent  order  requires  the 
respondent,  for  three  years,  to  post 
clearly  and  conspicuously  a  statement, 
on  any  price  list,  advertising  or 
catalogue  that  contains  a  suggested 
retail  price,  that  dealers  remain  free  to 
determine  on  their  own  the  prices  at 
which  they  sell  the  company's  products. 
In  addition,  the  respondent  must  mail  a 
letter  containing  this  statement  to  all 
current  dealers,  distributors,  officers, 
management  employees  and  sales 
representatives. 

DATES:  Complaint  and.Order  issued  May 
12,  1997.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Antalics,  FTC/S-2627, 
Washington,  DC  20580.  (202)  326-2821. 
SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  February  11, 1997,  there  was 
published  in  the  Federal  Register,  62  FR 
6255,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  American 
Cyanamid  Company,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 


No  conunents  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdiction  findings  and  entered  an 
order  to  cease  and  desist,  as  set  forth  in 
the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721: 15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat  719,  as  amended; 

15  U.S.C.  45) 

Benjamin  I.  Bennan, 

Acting  Secretary. 

|FR  Doc.  97-17358  Filed  7-1-97;  8:45  am] 

BILUNG  CODE  675IM>1-M 


■  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission  s  Public 
Reference  Branch.  H-130.  6th  Street  k  Pennsylvania 
Avenue,  N.W..  Washington,  D.C  20Sao. 


<  Copies  of  the  Complaint,  the  Decision  and 
Order,  and  statements  by  Chairman  Pitofsky,  and 
Commissioners  Steiger,  Vamey.  Azcuenaga  and 
Starek  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  &  Pennsylvania 
Avenue  NW..  Waahiaglon.  DC  20580. 


FEDERAL  TRADE  COMMISSION 
[Docket  No.  9281] 

Exxon  Corporation;  Analysis  to  Aid 
Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  amended  complaint  that 
accompanies  the  consent  agreement  and 
the  terms  of  the  consent  order — 
embodied  in  the  consent  agreement — 
that  would  settle  these  allegations. 
DATES:  Comments  must  be  received  on 
or  before  September  2,  1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W.. 
Washington,  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT:  Joel 
Winston,  Federal  Trade  Commission,  S- 
4002,  6th  &  Pennsylvania  Ave.,  NW, 
Washington,  DC  20580.  (202)  326-3153. 
Michael  Dershowitz,  Federal  Trade 
Commission,  S-4002,  6th  & 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20580.  (202)  326-3158. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  3.25  of  the 
Commission's  Rules  of  Practice  (16  CFR 
3.25),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 


complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  June  24,  1997),  on  the 
World  wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Peimsylvania  Avenue, 
NW..  Washington,  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rule  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analjrsis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  consent  order 
from  Exxon  Corporation  ("Exxon"). 
Among  other  things,  Exxon  is  engaged 
in  the  manufacture  and  sale  of 
automobile  gasolines. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should 
withdraw  from  the  agreement  or  make 
final  the  agreement's  proposed  order. 

This  matter  concerns  allegedly 
deceptive  advertising  claims  regarding 
the  performance  attributes  of  Exxon 
gasolines.  On  September  11,  1996,  the 
Commission  issued  a  complaint 
challenging  as  unsubstantiated  Exxon's 
advertising  claims  that  switching  to 
Exxon  93  Supreme  gasoline  from  other 
gasoline  brands  and  from  lower  octane 
grades  of  Exxon  gasoline  will 
significantly  reduce  automobile 
maintenance  costs  for  consumers 
generally.  The  complaint  also 
challenged  as  unsubstantiated  Exxon's 
claim  that  switching  to  Exxon  gasolines 
from  other  brands  will  significantly 
reduce  automobile  maintenance  costs 
for  consumers  generally.  The  case  was 
withdrawn  from  litigation  on  April  25, 
1997. 

The  proposed  consent  order  contains 
both  injunctive  and  consiuner  education 
provisions  designed  to  prevent 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
respondent  from  making 
imsubstantiated  representations 
concerning  the  engine  cleaning  ability 


of  any  gasoline  or  the  effect  of  any 
gasoline  on  automobile  maintenance  or 
maintenance  costs. 

Part  I  includes  several  "safe  harbors" 
defining  p>ennissible  substantiation  for 
certain  types  of  engine  cleaning  claims. 
First,  it  provides  that  any  representation 
that  a  gasoline  will  keep  clean  or  clean 
up  fuel  injector  deposits  to  a  level  that 
engine  performance  is  not  adversely 
affected  will  be  deemed  to  be 
substantiated  if  Exxon  possesses 
comp>etent  and  reliable  testing 
demonstrating  no  more  than  5  percent 
flow  restriction  in  each  injector  over  the 
accumulation  of  10.000  miles.  In 
addition.  Part  I  provides  that  any 
representation  that  a  gasoline  will  keep 
clean  or  clean  up  intake  valve  deposits 
to  a  level  that  engine  performance  is  not 
adversely  affected  will  be  deemed  to  be 
substantiated  by  competent  and  reliable 
testing  demonstrating  intake  valve 
deposit  weight  of  less  than  100  mg-per- 
valve  on  average  over  the  accumulation 
of  10,000  miles.  Finally,  Part  I  of  the 
proposed  order  also  allows  truthful 
representations  regarding  the  numerical 
octane  rating  of  any  gasoline. 

Part  n  ana  in  of  the  proposed  order 
contain  a  consumer  education  remedy 
designed  to  educate  drivers  about  how 
to  determine  their  car's  octane  needs. 
Part  II  requires  Exxon  to  produce  and 
disseminate  a  15  second  television 
message  stating  that  most  cars  run 
properly  on  regular  Octane,  and  that 
drivers  should  check  their  owner's 
manual.  The  message  must  be  broadcast 
in  eighteen  designated  markets  in  two 
separate  waves  beginning  in  September 
1997.  The  order  establishes  a 
performance  standard  that  Exxon  must 
meet  in  terms  of  the  audience  exposure 
achieved  by  the  ad  for  each  market  and 
in  each  wave.  Exxon  must  purchase 
sufficient  air  time  so  that  the  ad  reaches 
65%  of  the  target  audience  (adtilts  ages 
18—49)  an  average  of  2.7  times  per 
person  in  the  first  wave,  and  51%  of  the 
target  audience  an  average  of  2  times  in 
the  second  wave.  Exxon  must  monitor 
the  actual  exposure  the  ad  achieves  in 
each  market,  and  should  it  ^1  to 
achieve  at  least  90  percent  of  the 
exposure  levels  sf>ecified  in  the  order 
for  each  market,  it  must  seek  additional 
spots  from  the  television  stations  to 
meet  the  specified  targets. 

Part  in  of  the  order  requires  Exxon  to 
produce  and  disseminate  a  consumer 
brochure  that  is  mentioned  in  the  15 
second  broadcast  message  required  in 
Part  II  of  the  order.  The  brochure,  which 
will  be  made  available  free  of  charge  at 
Exxon  service  stations,  informs 
consumers  that  most  cars  will  not 
benefit  from  higher  octane  gasoline,  and 
also  explains  that  constimers  may  need 


higher  octane  gasoline  if  their  owner's 
manual  recommends  it  or  if  their  car 
engine  consistentiy  knocks  or  pings. 

Parts  IV.  V,  VI,  and  VD  of  the  order 
require  Exxon  to  maintain  copies  of  all 
materials  relied  upon  in  making  any 
representation  covered  by  the  order,  to 
provide  copies  of  the  order  to  certain  of 
the  company's  persormel:  to  notify  the 
Commission  of  any  change  in  the 
corporate  structiire  that  might  affect 
compliance  with  the  order  and  to  file 
compliance  reports  with  the 
Commission.  Part  VIII  of  the  order  is  a 
"sunset"  provision,  dictating  that  the 
order  will  terminate  twenty  years  from 
the  date  it  is  issued  or  twenty  years  after 
a  complaint  is  filed  in  federal  court,  by 
either  the  United  States  or  the  FTC, 
alleging  any  violation  of  the  order. 

The  purpose  of  this  analysis  is  to 
bcilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Bwiiawiin  I.  Bennan, 
Acting  Secretary. 

Statement  of  Commissioner  Mary  L. 
Azcuenaga  Concurring  in  Part  and 
Dissenting  in  Part  in  Exxon 
Corporation,  Docket  No.  9281 

Last  year,  the  Commission  issued  a 
complaint  against  Exxon  Corporation 
and,  in  accordance  with  its  practice,  a 
Notice  of  Contemplated  Relief,  the  tide 
of  which  is  self-explanatory.  The 
complaint  alleged  that  Exxon  had  made 
certain  deceptive  claims  concerning  the 
need  for  its  premium  gasoline.  Today 
the  Commission  accepts  for  public 
comment  a  settiement  that  provide  less 
relief  than  the  Commission 
contemplated  when  it  issued  the 
complaint  and  less  relief  than  it  ordered 
against  other  companies  that  previously 
have  settied  similar  charges.^  I  agree 
that  the  core  provision  of  the  proposed 
order  barring  the  allegedly  deceptive 
claims  is  appropriate,^  but  I  cannot 
agree  to  the  omission  of  a  broader 
provision  barring  Exxon  from  making 
unsubstantiated  claims  concerning  "the 
relative  or  absolute  attributes  of  any 
gasoline  with  respect  to  engine 
performance,  power  [or]  *  *  * 
acceleration." 

An  injunctive  provision  covering  not 
just  the  specific  claims  challenged  in 
the  complaint,  but  also,  future  deceptive 
claims  of  a  similar  natiire  is  a  common 
feature  in  Commission  advertising 


<  See  Sun  Company,  Inc.  Docket  C-3381  (consent 
order.  May  6.  1992):  Unocal  Corporation.  Inc., 
Docket  0-3492  (consent  order,  April  24. 1994): 
Amoco  Oil  Company.  Docket  C-3655  (conaaot 
order.  May  7. 1996). 

>ard«1SI. 
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orders.  It  provides  an  important 
deterrent,  because  any  future 
advertising  claims  that  do  not  comport 
with  it  are  punishable  by  substantial 
civil  penalties.  The  Commission 
previously  has  challenged  similar 
advertising  claims  by  three  other 
gasoline  companies,  all  of  which,  unlike 
Exxon,  agreed  to  settlements  without 
litigation,  and  all  of  which  consented  to 
inclusion  of  the  broader  injunctive  relief 
omitted  from  this  order. 

Exxon's  advertisements  seem  likely  to 
have  contributed  to  consumer 
misperceptions  about  the  attributes  of 
and  the  need  for  premium  gasoline  as 
much  as  gasoline  advertisements  run  by 
the  other  companies.  The  more  lenient 
injunctive  coverage  in  Exxon's  order 
will  be  less  effective  in  deterring  future 
deception  and  may  create  perverse 
incentives.  In  the  future,  companies 
may  believe  it  is  in  their  interest  to 
decline  negotiated  settlement  until  after 
litigation  has  commenced  if  they  think 
that  the  Commission  will  reward  greater 
intransigence. 

Narrowing  the  injunction  might  be 
worthwhile  if  some  other  effective 
remedy  were  added,  and  the  proposed 
order  adds  a  provision  that  requires 
Exxon  to  produce  and  disseminate  a  15- 
second  television  commercial  and 
distribute  a  certain  number  of  copies  of 
a  brochure.^  Given  the  apparently 
entrenched  consumer  misperceptions 
allegedly  created  by  Exxon's  challenged 
claims  about  the  need  for  and  attributes 
of  premium  gasoline,  a  consumer 
education  remedy  is  justified.  The  goal 
of  the  consumer  education  campaign,  to 
correct  apparently  widespread  and 
assuredly  costly  consumer 
misperceptions  about  the  benefits  of 
high  octane  gasoline,  is  laudable. 
Unfortiinately,  I  do  not  believe  that  this 
particular  campaign  is  likely  to  be 
effective.  The  Commission  has  extensive 
experience  with  advertising  techniques, 
and  that-  experience  should  tell  us  that 
there  is  a  good  deal  more  to  creating  a 
successful  advertisement  than  first 
meets  the  eye.*  The  commercial  is 
uninspired  at  best,  and  we  have  no  basis 
for  concluding  that  it  will  be  effective  in 
conveying  the  desired  message  to 
consumers  or  in  changing  their 
misperceptions.  The  order  does  not 
provide  a  performance  standard  or  other 


means  of  assuring  that  this  goal  will  be 
met.' 

Although  it  may  be  argued  that  we 
similarly  have  no  assurance  of  the 
effectiveness  of  the  broader  injunction 
that  was  included  in  the  Notice  of 
Contemplated  Relief,  we  have,  at  least, 
the  assurance  that  further  deceptive 
claims  covered  by  the  order  may  result 
in  substantial  civil  penalties  and, 
therefore,  that  the  company  may  think 
twice  before  running  advertisements 
that  might  mislead  reasonable 
consumers  about  the  attributes  of 
particulsu'  gasoline  products.  In 
addition,  the  injunctive  relief  would 
remain  in  place  for  20  years,  far  longer 
than  the  likely  effects  of  a  single  short- 
lived advertising  campaign  like  the  one 
proposed.  On  balance,  I  believe  that  the 
notice  order  is  stronger.  Perhaps  the  fact 
that  Exxon  was  willing  to  sign  this  order 
rather  than  the  notice  order  should  tell 
us  something. 

To  the  extent  that  the  proposed  order 
is  more  narrow  than  the  notice  order,  I 
respectfully  dissent. 

(FR  Doc.  97-17280  Filed  7-1-97;  8:45  am) 
BHJJNQ  CODE  6780-01-M 


FEDERAL  TRADE  COMMISSION 
(Dtrt.C^734] 

Herb  Gordon  Auto  World,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  Maryland  company  and  its 
seven  dealerships  from  obscuring 
important  cost  information  in  fine  or 
unreadable  print,  &om  advertising 
financed  purchase  or  leasing  terms  that 
are  not  available  to  consumers,  and  from 
misrepresenting  the  terms  of  financing 
or  leasing  any  vehicle,  the  existence  of 
the  amoimt  of  any  balloon  payment,  or 
the  existence,  number  or  amount  of 
payments  for  financed  purchases.  The 
consent  order  requires  the  respondents 
to  make  all  the  disclosures  required  by 
the  Truth  in  Lending  Act,  Regulation  Z, 
Consumer  Leasing  Act,  and  Reg\dation 


'  The  text  of  the  negotiated  advertisement  is: 
Hi.  I'm  Sherri  Sluewer.  I  run  Exxon's  Baytown 
Refioery.  We  offer  three  octane  grades.  Which  is 
right  for  you?  Most  cars  will  run  properly  on  regular 
octane,  so  check  your  owner's  manual  *   *   *  and 
stop  by  Exxon  for  this  helpful  pamphlet. 

*The  advertisement  rsquirad  by  the  order  has  not 
been  copyteatad. 


>The  order  could  have  specified  survey 
methodology  and  required  that  the  advertisement 
be  revised  as  needed  until  the  survey  results 
showed  that  a  minimum  number  or  percentage  of 
consumers  actually  took  the  intended  educational 
message  from  the  advertising  spot.  The  Comminion 
has  taken  this  approach  in  the  past.  RJR  Foods,  Inc.. 
83  F.T.C  7.  16-21  (consent  order.  |uly  13,  1973). 


M,  and  to  ensure  that  the  disclosures  are 
noticeable,  readable,  and 
comprehensible  to  an  ordinary 
customer. 

DATES:  Complaint  and  Order  issued 
April  15,  1997.1 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Medine  or  Carole  Reynolds,  FTC/ 
S--1429,  Washington,  DC  20580.  (202) 
326-3224  or  326-3230. 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  February  5, 1997,  there  was 
published  in  the  Federal  Register  .  62 
FR  5414,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Herb 
Gordon  Auto  World,  Inc..  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  82 

Stat.  146, 147;  15  U.S.C.  45,  1601.  et  seq.;  15 

U.S.C.  1667-1667e:  12  CFR  226) 

Benjamiii  I.  Beiman, 

Acting  Secretary. 

[FR  Doc.  97-17359  Filed  7-1-97;  8:45  am] 

BILUNG  CODE  67S0-01-M 


FEDERAL  TRADE  COMMISSION 

[Docket  No.  0-3732] 

Huling  Bros.  Chevrolet,  Inc.,  et  al.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  setUement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  the  Seattle,  Washington, 
automobile  dealerships  to  correctly 
calculate  the  annual  percentage  rate 
(APR)  for  financed  purchases  in 
accordance  with  Regulation  Z,  and  to 
include  in  a  clear  and  conspicuous 
manner  all  the  disclosures  required  by 
law  when  a  triggering  term  is  used  in  an 
advertisement.  The  consent  order 


>  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  &  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20580 
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prohibits  the  respondents  from 
misrepresenting  the  terms  of  financed 
deals,  the  APR,  the  amount  of  any 
periodic  payment,  the  availability  of  any 
advertised  credit  terms,  the  sale  price, 
or  the  availability  of  any  rebate. 
DATES:  Complaint  and  Order  issued 
April  14,  1997.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Harwood  or  George  Zweibel, 
Federal  Trade  Commission,  Seattle 
Regional  Office,  915  Second  Ave.,  Suite 
2896,  Seattle,  WA  98174,  (206)  220- 
6350. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  February  5,  1997,  there  was 
published  in  the  Federal  Register,  62  FR 
5416,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Huling 
Bros.  Chevrolet,  Inc.,  et  al.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  fhe  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  SUt.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat/  719,  as  amended;  82 

Stat.  146, 147;  15  U.S.C.  45.  1601.  et  seq.;  12 

CFR  226) 

Ben|amin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  97-17360  Filed  7-1-97;  8:45  am] 

MUMQ  CODE  nSO-01-M 


FEDERAL  TRADE  COMMISSION 
[DM.C-3735] 

The  Money  Tree,  Inc.,  at  ai.;  Prohibited 
Trade  Practices,  and  Affirmative 
Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  requires,  among  other 
things,  the  Georgia  company  and  its 
officer  to  offer  customers  the  chance  to 
cancel  the  credit-life,  credit-disability, 
or  accidental  death  and  dismemberment 
insurance  they  purchased,  and  to  obtain 
cash  refunds  or  credit  which  could 


amoimt  to  as  much  as  $1.2  million.  The 
consent  order  prohibits  the  respondents 
from  requiring  consumers  to  sign 
statements  that  such  purchases  are 
voluntary,  if  they  are  required  to  obtain 
the  loan;  from  referring  to  credit-related 
insurance  or  auto  club  membership 
without  telling  consumers  their  loan 
applications  have  been  approved  and 
the  amount  of  the  approved  loans;  and 
requires  the  respondents  to  disclose  to 
consumers  that  such  coverage  is 
optional  and  to  have  those  consumers 
sign  a  form  acknowledging  that  fact  and 
the  amount  the  extras  will  cost  if  they 
choose  to  purchase  them.  The  consent 
order  also  prohibits  violations  of  the 
Fair  Credit  Reporting  Act  provisions 
regarding  disclosures  to  consumers 
when  their  credit  reports  influence  the 
denial  of  credit. 

DATES:  Complaint  and  Order  issued 
April  28,  1997.1 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Kane  or  Rolando  Berrelez,  FTC/ 
S-4429,  Washington,  D.C.  20580.  (202) 
326-3224. 

SUPPt-EMENTARY  INFORMATION:  On 
Tuesday,  February  18,  1997,  there  was 
published  in  the  Federal  Register,  62  FR 
7232,  a  proposed  consent  agreement 
with  aniklysis  In  the  Matt^  of  The 
Money  Tree,  Inc..  et  al.,  for  the  purpose 
of  soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  days  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  th^ 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  sec.  5,  38  Stat.  719,  as  amended;  82 

SUt.  146,  147;  846tat.  1128-36;  15  U.S.C.  45, 

1601,  et  seq..  1681-1 681(f)) 

Beniamin  I.  Baman, 

Acting  Secretary. 

[FR  Doc.  97-17361  Filed  7-1-97;  8:45  am) 

BIUJNG  CODE  87S0-01-M 


ACTION:  Consent  order. 


FEDERAL  TRADE  COMMISSION 
[DlctC-3736] 

Nationwide  Syndications,  Inc.,  et  ai.; 
Prohibited  Trade  Practioes,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
un^r  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  Illinois  company  and  its 
president  from  representing  that 
NightSafe  Glasses  or  any  substantially 
similar  product  makes  driving  safer  or 
improves  night  vision,  and  requires 
them  to  have  competent  and  reliable 
scientific  evidence  to  substantiate 
claims  about  the  efficacy,  performance, 
benefits  or  safety  of  such  products.  The 
consent  order  also  prohibits  the  use  of 
the  trade  name  "NightSafe"  or  any  other 
trade  name  that  implies  the  use  of  such 
product  makes  night  driving  safer.  In 
addition,  the  respondents  will  pay 
$125,000  in  consumer  redress. 

DATES:  Complaint  and  Order  issued 
April  28.  1997.1 

FOR  FURTHER  INFORMATION  CONTACT: 
C.  Steven  Baker.  Federal  Trade 
Commission.  Chicago  Regional  Office, 
55  Monroe  St.,  Suite  1860,  Chicago,  IL 
60603 (312)  353-8156. 

SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  February  5.  1997,  there  was 
published  in  the  Federal  Register,  62  FR 
5417.  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of 
Nationwide  Syndications.  Inc.,  et  al..  for 
the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6,  38  SUt.  721;  15  U.S.C.  46.  Interprett 

or  applies  sec.  5,  38  SUt.  719,  as  amended; 

15  U.S.C.  45,  52) 

Beniamin  L  Bemum, 

Acting  Secretary. 

[FR  Doc.  97-17362  Filed  7-1-97;  8:45  am) 

BKUMQ  COM  VTSO-OI-M 


*  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  &  Pennsylvania 
Avonue.  N.W.,  WasWngton.  D.C  20560. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130,  6th  Street  tt  Pennsylvania 
Avenue.  N  W  ,  Washington.  D.C  20S80. 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130.  6th  Street  &  Pennsylvania 
Avenue,  NW..  Washington,  DC  20580. 
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FEDERAL  TRADE  COMMISSION 
pkL  C-3729] 

Pre-Paid  Legal  Services,  Inc.; 
Prohibited  Trade  Practices,  and 
Affirmative  Corrective  Actions 

agency:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  U.S.C.  45) 

Benjamin  I.  Berman, 

Acting  Secretary. 

(FR  Doc.  97-17363  Filed  7-1-97;  8:45  am] 

BtLUNG  COO€  6750-01-M 


SUMMARY:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  an  Oklahoma-based  corporation 
from  making  certain  false  and 
misleading  claims  concerning  the 
benefits  and  appropriateness  of  living 
trusts  or  any  legal  instrument  or  service 
it  offers  and  requires  the  respondent  to 
clearly  and  conspicuously  disclose  to 
consumers  that  such  trusts  may  be 
legally  challenged  on  similar  grounds  as 
wills,  that  living  trusts  may  not  be 
appropriate  in  all  instances,  and  that  the 
transfer  of  an  individual's  assets  into  a 
living  trust  is  not  included  in  the  price 
of  creating  the  trust.  In  addition,  the 
respondent  must  offer  a  $165  refund  to 
every  purchaser  of  an  American 
Association  for  Senior  Citizens  trust 
who  hasn't  already  received  a  refimd 
and  who  doesn't  live  in  certain  states 
that  have  already  been  offered  partial 
refunds  in  connection  ¥nth  an  earlier 
multi-state  settlement. 
DATES:  Complaint  and  Order  issued 
April  4. 1997.» 

FOA  FUfrmER  MFORMAT10N  CONTACT: 
Janice  Charter,  Federal  Trade 
Commission,  Denver  Regional  Office, 
1961  Stout  St..  Suite  1523.  Denver,  CO 
80294.  (303)  844-2272. 
SUPPLEMENTAirr  MFOMMATION:  On 
Wednesday.  January  29. 1997,  there  was 
published  in  the  Federal  Register,  62  FR 
4290,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Pre-Paid 
Legal  Services.  Inc. ,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  dajrs  in  ' 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  ^le 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


(Sec.  6,  38  Stat.  721;  15  U.S.C.  46,  Interprets 

or  applies  sec.  5,  38  Stat  719.  as  amended; 

15  U.S.C.  45) 

Beniamin  I.  Berman, 

Acting  Secretary. 

[FR  Doc.  97-17364  Filed  7-1-97;  8:45  am] 

BIUJNG  COOE  6790-01-M 


FEDERAL  TRADE  COMMISSION 
[Dkt  0-3737) 

SplitFire,  Inc.;  Prohit>ned  Trade 
Practices,  and  Affirmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methodis  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  Illinois  spark  plugs 
manufacturer  from  making  fuel 
economy,  emissions,  horsepower,  or 
cost  savings  claims  without  comj»etent 
and  reliable  scientific  evidence  to 
support  them.  The  consent  order  also 
prohibits  misrepresentations  regarding 
the  existence,  contents,  validity. -results, 
conclusions  or  interpretations  of  any 
test  or  study.  In  addition,  the  consent 
order  requires  the  respondent  to  possess 
competent  and  reliable  scientific 
evidence  to  substantiate  claims  in 
endorsement  or  testimonials. 
DATES:  Complaint  and  Order  issued 
April  28.  1997.1 

FOR  FURTHER  MFORMATKM  CONTACT: 
Laura  Fremont.  Federal  Trade  ** 

Commission.  San  Francisco  Regional 
Office,  901  Market  St..  Suite  570.  San 
Francisco.  CA  94103.  (415)  356-5270. 
SUPPLEMENTARY  INFONMATKM:  On 
Thursday,  February  20. 1997,  there  was 
published  in  the  Federal  Roister.  «2  FR 
7785,  a  proposed  consent  agreement 
with  analysis  In  the  Matter  of  Splitfire, 
Inc.,  for  the  purpose  of  soliciting  public 
comment.  Interested  parties  were  given 
sixty  (60)  days  in  which  to  submit 
comments,  suggestions  or  objections 
regarding  the  proposed  form  of  the 
order. 

No  comments  having  been  received, 
♦lie  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 


FEDERAL  TRADE  COMMISSION 
[DkLC-3738] 

Zate  Corporation;  Prohibited  Trade 
Practices,  and  AfHrmative  Corrective 
Actions 

AGENCY:  Federal  Trade  Commission. 
ACTKM:  Consent  order. 


SUMMARY:.  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  Texas-based^ain  of  retail 
jewelry  stores  from  misrepresenting  the 
composition  or  origin  of  any  imitation, 
cultured  or  natural  pearl  product.  The 
consent  order  requires  the  respondent  to 
include  a  word  such  as  "artificial," 
"imitation,"  or  simulated"  in  close 
proximity  to  any  representation  that  an 
imitation  pearl  product  contains  pearls; 
and  to  include  a  word  such  as 
"cultured"  or  "cultivated"  in  close 
proximity  to  any  representation  that  a 
cultiired  pearl  product  contains  pearls. 
In  addition,  the  consent  order  requires 
the  respondent,  for  three  years,  to  make 
available  to  consiuners  in  their  stores  an 
information  sheet  that  describes  the 
origin  of  imitation,  cultured  or  natural 
pewls. 

DATES:  Complaint  and  Order  issued 
April  28, 1997.1 

FOR  FURTHER  MFORMATION  CONTACT: 
Matdiew  Gold,  Federal  Trade 
Commission,  San  Francisco  Regional 
Office,  901  Market  St,  Suite  570,  San 
Francisco,  CA.  94103.  (415)  356-5278. 
SUPPLBIENTARY  INFORMATION:  On 
Thursday,  February  20, 1997,  Aere  was 
published  in  \he  Federal  Re^ster,  62  FR 
7786,  a  proposed  consent  egreement 
with  analysis  In  the  Matter  of  Zale 
Corporation,  for  the  purpose  of 
soliciting  public  comment.  Interested 
parties  were  given  sixty  (60)  dajrs  in 
which  to  submit  comments,  suggestions 
or  objections  regarding  the  proposed 
form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form' 


contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  desist,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sac.  6,  38  Stat  721;  15  U.S.C  46.  Inteiprata 
or  applies  saa  5, 34  Stat  719,  as  amended; 
15  U.S.C.  45) 

1— JMiii  L  lanaaa. 

Acting  Secretaiy. 

(FR  Doc.  97-17365  Filed  7-1-97;  &45  am] 


OEPAflTMENT  OF  HEALTH  AND 


DniQ  AoRtinialraHwi 
[Dodtet  No.  tTM-OTSI] 

Bioftmilk,  inc.;  PiwRartwl  Approval  of 
DromM  DIVDR-A  and  OroHMM  SR/SI^ 
BCvdtac  PadnQ  Systems 

AGENCY:  Food  and  Dn^  Administration, 
HHS. 

ACTION:  Notice. 


f:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Biotrooik,  Inc.,  Lake  Oswego,  OR,  for 
premaiket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  the  Dromos  DR/DR-A  and  Dromos 
SR/SR-B  Cardiac  Pacing  Systems. 
FDA's  Center  for  Devices  and 
Radiological  Health  (GDRH)  notified  the 
applicant,  by  letter  of  October  11, 1996, 
of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  1, 1997. 
A00NES8E8:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 


'  Copiei  of  Um  Coiaplaiol  and  die  Decision  and 
Oder  are  available  fro<n  the  Commmion's  Public 
Reference  Branch.  H-130.  6th  Street  k  Pennsylvania 
Avenue.  N.W..  Washington.  DC  20&80. 


'  Copies  of  t)w  Complaint  and  the  Decision  and 
Order  are  availabte  from  tlw  Conunission's  Public 
Reference  Branch.  H-13e.  6th  Street  ft  Pennsylvania 
Avenue.  N.W.,  Waskii^on.  D.C  205SO. 


>  Copies  of  the  ComplaiBt  and  the  DedsioB  and 
Order  are  available  frx>in  the  CoraraisaioB's  Public 
Reference  Branch.  H-130,  6th  Street  ft  Pennsylvania 
Avenue,  N.W..  Washington,  D.C.  20580. 


FOR  RIRTMOI  WTORMAIMi  CONTACT: 
Robert  J.  Mazzaferro,  Center  for  Devices 
and  Radiological  Health  (HFZ-450). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8517. 

•upnanrrARY  MFORMATXM:  On 

February  21. 1996,  Biotronik,  Inc.,  Lake 
Oswego,  OR  97035-5369,  submitted  to 
CDRH  an  application  forpremaiket 
approval  of  the  Dromos  DR/DR-A  and 
Dromos  SR/SR-B  Cardiac  Pacing 
Systems.  The  BIOTRWflK  Dromos  DR 
and  Dromos  SR  are  rate  adaptive 
nmltiprogrammable  pulse  generators. 
The  Dromos  IK  is  an  atrial-based  dual- 
chamber  pacemaker  and  tbe  Dnnnos  SR 


is  a  single-chamber  pacemaker  suitable 
for  either  atrial  or  ventricular  pacing 
therapy.  The  Dromos  DR  and  Dromos 
SR  have  an  accelerometer-based  sensor 
and  a  rate-adaptive  algorithm  designed 
to  automatically  adjust  the  pacing  rate 
to  meet  the  patient's  level  of  exerticHi. 
Rate  adaptive  pacing  with  the  IDromos 
DR  and  Dromos  SR  pulse  generatora  is 
indicated  for  patients  exhibiting 
chronotropic  incompetence  ana  who 
would  benefit  from  increased  pacing 
rates  concurrent  with  physical  activity. 
Generally  accepted  indications  for  long- 
term  cardiac  pacing  include,  but  are  not 
limited  to:  Sick  sinus  syndrome  (i.e., 
bradycardia-tachycardia  syndrome, 
sinus  arrest,  sinus  bradycardia),  sino- 
atrial (SA)  block,  second-  and  third- 
degree  AV  block,  and  carotid  sinus 
syndrome.  Patients  who  demonstrate 
hemodynamic  benefit  through 
maintenance  of  AV  synchrony  should 
be  considered  for  one  of  the  dual- 
chamber  or  atrial  pacing  modes.  Dual- 
chamber  modes  are  specifically 
indicated  for  treatment  of  conducrtion 
disordera  that  require  both  rest<nation  of 
rate  and  AV  synchrony  such  as  AV 
nodal  disease,  diminished  cardiac 
output  or  congestive  heart  failure 
assocfated  with  conduction 
distnrtMnces,  and  tachyarrhythmias  that 
are  suppressed  by  chronic  pacing. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  ofthe  act  (21  U.S.C 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  refened  to  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  for  review  and 
recommendation  liecause  the 
information  in  the  F^iA  subetantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  OctobCT  11, 1906,  CDRH  approved 
die  ^^Ucation  I7  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CMIH. 

A  stumnary  of  the  safety  and 
efiectiveness  data  on  which  CMH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request  Requests  should 
be  identified  with  the  name  ofthe 
device  and  the  dodcet  number  found  in 
backets  in  the  hiMiHipg  of  this 
doctiment 

Oppettimity  fiar  AdMiiHetrative  Review 

Section  515(dK3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  51 5(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 


hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  ctHnmittee  of 
expnts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  imder 
21  CFR  10.33(b).  A  petitions  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notic:e  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  peraons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occiu',  and  . 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  1, 1997  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitimu  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  throtioh  Friday. 

This  notice  is  issued  undo'  the 
Federal  Food,  Drug,  and  Cosntetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C  380e(d). 
360Kh)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (2l  CFR  5,53), 

DMad:  June  10, 1907. 
Jwiipk  A.  LtrUt, 

Deputy  Director  for  Regulatimtt  PoHcy,  Centa^ 
for  Devica$  and  Radiological  Heahh. 
(FR  Doc.  97-1 728S  Filed  7-1-97;  8:45  am] 
muMta  coat  4im-9t-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  snd  Drug  Administralion 
{DoctoiNatTM-aasq 

OsPuy,  inc.;  Prsmarkst  Approval  of 
DsPuy  1  Bone  Cement 

AGENCY:  Food  and  Drup  Administration, 

HHS. 

ACTION:  Notice. 


The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
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approvalof  the  application  by  DePuy. 
Inc.,  Warsaw,  IN,  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  DePuy  1 
Bone  Cement.  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
February  11.  1997,  of  the  approval  of  the 
application. 

DATES:  Petitions  for  administrative 
review  by  August  1.  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORIKATtON  CONTACT: 
Hany  W.  Demian,  Center  for  Devices 
and  Radiological  Health  (HFZ-410), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville.  MD  20850, 
301-594-2036. 

SUPPLEMENTARY  INFORMATION:  On 
January  11,  1996,  DePuy,  Inc.,  Warsaw, 
IN  46581-0988,  (formerly  owned  by 
DePuy  International  Ltd.),  submitted  to 
CDRH  an  application  for  premarket 
approval  of  DePuy  1  Bone  Cement.  The 
device  is  an  acrylic  bone  cement  and  is 
indicated  for  the  fixation  of  prostheses 
to  living  bone  in  orthopedic 
musculoskeletal  surgical  procedures  for 
rheumatoid  arthritis,  osteoarthritis, 
traumatic  arthritis,  osteoporosis, 
avascular  necrosis,  collagen  disease, 
severe  joint  destruction  secondary  to 
trauma  or  other  conditions  and  revision 
of  previous  arthroplastv. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Orthopedic  and 
Rehabilitation  Devices  Panel  of  the 
Mediceil  Devices  Advisory  Committee, 
an  FDA  advisory  committee,  for  review 
and  recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  February  11,  1997,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 


Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH 's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  1,  1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j{h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  June  5, 1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

(FR  Doc.  97-17290  Filed  7-1-97;  8:45  am] 

BiLUNQ  CODE  4iai>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[docket  No.  97M-02581 

Intermedics  Inc.;  Premarket  Approval 
of  ThinlineTM  Models  430-10  and  432- 
04  Endocardial  Pacing  Leads 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administi^tion  (FDA)  is  announcing  its 
approval  of  the  application  by 
Intermedics  Inc.,  Angleton,  TX,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  die  ThinLine™  Models  430-10  and 
432-04  Endocardial  Pacing  Leads. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  November  12, 
1996,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  1,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lynette  A.  Gabriel,  Center  for  Devices 
and  Radiological  Health  (HFZ-450), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-443-8243. 

SUPPLEMENTARY  INFORMATION:  On 
January  29,  1996,  Intermedics  Inc., 
Angleton,  TX  77515,  submitted  to  CDRH 
an  application  for  premarket  approval  of 
ThinLine™  Models  430-10  and  432-04 
Endocardial  Pacing  Leads.  These 
devices  are  permanent  pacing  leads  and 
are  indicated  for  chronic  pacing  and 
sensing  of  the  atrium  or  ventricle  when 
used  with  a  compatible  pulse  generator. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  November  12,  1996.  CDRH 
approved  the  application  by  a  letter  to 
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the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
indep>endent  advisory  committee  of  - 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may.  at  any  time  on  or 
before  August  1,  1997  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  imder  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 


Dated:  June  10, 1997. 
Joaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  97-17289  Filed  7-1-97;  8:45  am] 
MUJMQ  CODE  4ia(M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 
[Documtfit  ktenttfler:  HCFA-482] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Methodology  for 
Estimating  Waiver  Costs  of  HCFA 
Demonstration  Projects;  Form  No.: 
HCFA-482;  Use:  The  information 
collected  is  intended  to  provide 
guidance  to  individuals  responsible  for 
the  preparation  of  waiver  cost  estimates 
for  HCFA  demonstrations.  These 
estimates  are  used  in  analysis  of 
potential  costs  and  benefits  associated 
with  implementing  a  proposed  policy. 
Frequency:  On  occasion;  Affected 
Public:  State,  Local  or  Tribal 
Government,  Business  or  other  for 
profit.  Not  for  profit  institutions  and. 
Individuals  or  Households;  Number  of 
Respondents:  50;  Total  Annual 
Responses:  50;  Total  Annual  Hours: 
4,000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm.  or  to 


obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  direcUy  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235. 
Washington.  D.C.  20503. 

Dated:  May  29,  1997. 
Edwin  J.  GUtzel, 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources.  Health  Care  Financing 

Administration. 

(FR  Doc.  97-17241  Filed  7-1-97;  8:45  am] 

SILLING  CODE  4120-03-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[HCFA-R-88  and  HCFA-2552] 

AgerKy  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information.  Interested 
persons  are  invited  to  send  comments 
regarding  the  burden  estimate  or  any 
other  asp>ect  of  this  collection  of 
information,  including  any  of  the 
following  subjects:  (1)  The  necessity  and 
utility  of  the  proposed  information 
collection  for  the  proper  performance  of 
the  agency's  functions;  (2)  the  accuracy 
of  the  estimated  burden;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology  to  minimize  the  information 
collection  burden. 

1.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  HCFA  Pub 
14-3  Section  2120.1-2125  and  Section 
4115  of  the  Carriers  Manual  (HCFA-R- 
88);  Use:  Verification  of  ambulance 
compliance  with  State  and  Local 
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requirements  is  necessary  to  determine 
whether  the  ambulance  qualifies  for 
reimbursement  under  Medicare.  Carriers 
require  ambulances  providing  service  to 
Medicare  beneficiaries  to  submit 
documentation  showing  that  they  have 
the  required  equipment.  Frequency:  On 
occasion;  Affected  Public:  Business  or 
other  for-profit;  Number  of 
Respondents:  100;  Total  Annual  Hours: 
25. 

2.  Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  Cost  Report  for 
Electronic  Filing  for  Hospital  and 
Hospital  Health  Care  Complex  Cost 
Report  and  Supporting  Regulations  in 
42  CFR  413.20  and  413.24;  form  No.: 
HCFA-2552-96;  Use:  This  form  is 
required  by  statute  and  regulation  for 
participation  in  the  Medicare  program. 
The  information  is  used  to  determine 
final  payment  for  Medicare.  Hospitals 
and  related  complexes  are  the  main 
users.  Frequency:  Annually;  Affected 
Public:  Business  or  other  for-profit,  Not- 
for  profit  institutions,  and  State,  Local 
or  Tribal  Government;  Number  of 
Respondents:  7,000;  Total  Annual 
Responses:  7,000;  Total  Annual  Hours 
Requested:  4,599,000. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  Web  Site  Address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
OMB  Human  Resources  and  Housing 
Branch,  Attention:  Allison  Eydt,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC.  20503. 

Dated:  June  24,  1997. 
EiiwiB  J.  GUtzel, 

Director.  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources,  Health  Care  Financing 

Administration. 

[FR  Doc.  97-17243  Filed  7-1-97;  8:45  am] 

BiLLINQ  COOC  4120-03-P 


DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Rnancing  Administration 

tHSa-207-NC] 

RIN  0938-AG32 

Medicare  Program;  Description  of  the 
Health  Care  Financing 
Administration's  Evaluation 
Methodology  for  the  Peer  Review 
Organization  5th  Scope  of  Work 
Contracts 

AGENCY:  Health  Care  Financing 
AdministraUon  (HCFA),  HHS. 
ACTION:  General  notice  with  comment 
period. 


SUMMARY:  This  notice  describes  how 
HCFA  intends  to  evaluate  the  Peer 
Review  Organizations  (PROs)  for  quality 
improvement  activities,  under  their  5th 
Scope  of  Work  (SOW)  contracts,  for 
efficiency  and  effectiveness  in 
accordance  with  the  Social  Security  Act. 
In  accordance  with  the  provisions  of  the 
Government  Performance  and  Results 
Act  of  1993,  the  5th  SOW  contracts  with 
the  PROs  are  performance-based 
contracts. 

DATES:  This  notice  is  effective  on  July  2, 
1997.  Written  comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  September  2, 
1997. 

ADDRESSES:  Mail  written  comments  (an 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attention:  HSQ- 
207-NC.  P.O.  Box  26676,  BalUmore.  MD 
21207-0476. 

If  you  prefer,  you  may  deliver  your 
written  comments  (an  original  and  3 
copies)  to  one  of  the  following 
addresses: 

Room  309-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
S.W.,  Washington,  DC  20201-0001. 
or 
Room  C5-09-26,  7500  Security 
Boulevard,  Baltimore,  MD  21244- 
1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
HSQ-207-NC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  begiiming  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
S.W.,  Washington  DC  20201-0001,  on 


Monday  through  Friday  of  each  week 
from  8:30  a.m.  to  5  p.m.  (phone:  (202) 
690-7890). 

Comments  may  also  be  submitted 
electronically  to  the  following  e-mail 
address:  HSQ207NC©hcfa.gov.  E-mail 
comments  must  include  the  full  name 
and  address  of  the  sender  and  must  be 
submitted  to  the  referenced  address  in 
order  to  be  considered.  All  comments 
must  be  incorporated  in  the  e-mail 
message  because  we  may  not  be  able  to 
access  attachments.  Electronically 
submitted  comments  will  also  be 
available  for  public  inspection  at  the 
Independence  Avenue  address  shown 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Koehler,  (410)  786-6850. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

A.  Program  Description 

The  Peer  Review  Improvement  Act  of 
1982  (title  I,  subtitle  C  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA),  Pub.  L.  97-248)  amended  part 
B  of  title  XI  of  the  Social  Security  Act 
(the  Act),  establishing  the  PRO  program. 
The  PRO  program  was  established  in 
order  to  redirect,  simplify,  and  enhance 
the  cost-effectiveness  and  efficiency  of 
the  medical  peer  review  process. 
Sections  1153  (b)  and  (c)  of  the  Act 
define  the  types  of  organizations  eligible 
to  become  PROs  and  establish  certain 
limitations  and  priorities  regarding  PRO 
contracting.  In  42  CFR  part  462,  subpart 
C,  of  our  regulations,  we  describe  the 
types  of  organizations  eligible  to  become 
PROs.  In  §  462.101,  we  require  they:  (a) 
Be  either  a  physician-sponsored 
organization  as  described  in  §462.102, 
or  a  physician-access  organization  as 
described  in  §  462.103;  and  (b) 
demonstrate  their  ability  to  perform  the 
review  requirements  set  forth  in 
§462.104. 

Under  section  1153(h)(2)  of  the  Act, 
the  Secretary  is  required  to  publish  in 
the  Federal  Register  the  general  criteria 
and  standards  that  will  be  used  to 
evaluate  the  efficient  and  effective 
performance  of  contract  obligations  by 
PROs,  and  provide  the  opportunity  for 
public  comment.  This  notice  sets  forth 
the  criteria  that  will  be  used  to  monitor 
PRO  performance  of  quality 
improvement  activities. 

Section  1154  of  the  Act  requires  that 
PROs  review  those  services  furnished  by 
physicians,  other  health  care 
practitioners,  and  institutional  and  non- 
institutional  providers  of  health  care 
services,  including  health  maintenance 
organizations  and  competitive  medical 
plans,  as  specified  in  their  contract  with 
the  Secretary.  The  Secretary  rarters  into 


contracts  with  PROs  to  perform  the 
following  two  broad  functions: 

•  To  promote  quality  health  care 
services  for  Medicare  beneficiaries;  and 

•  To  determine  whether  those 
services  are  reasonable,  medically 
necessary,  furnished  in  the  appropriate 
setting,  and  of  a  quality  that  meets 
professionally  recognized  standards  of 
health  care. 

These  functions,  which  include 
quality  improvement  projects,  are 
central  elements  of  the  Health  Care 
Quality  Improvement  Program  (HCQIP). 
PRO  contracts  are  awarded  for  three 
years  with  starting  dates  staggered  into 
three  approximately  equal  groups 
starting  on  April  1,  July  1,  and  October 
1. 

B.  Development  of  Evaluation  Standards 

Using  the  conceptual  groundwork  of  a 
1990  Institute  of  Medicine  report 
("Medicare:  A  strategy  for  quality 
assurance,"  Volumes  1  &  2,  Committee 
to  Design  a  Strategy  for  Quality  Review 
and  Assurance  in  Medicare,  Division  of 
Health  Care  Services,  Institute  of 
Medicine,  KN  Lohr,  editor.  National 
Academy  Press,  Washington,  DC,  1990), 
we  reinvented  and  modernized  our 
quality  assurance  and  improvement 
activities  under  the  HCQIP.  We 
launched  the  HCQIP  in  April  1993, 
reorienting  the  PRO  program  from  a 
random  sample  case-by-case  review  to  a 
system  designed  to  encourage  providers 
to  maintain  and  strengthen  their  own 
internal  quality  management  systems. 
The  PROs  monitor  the  quality  of  care 
provided  in  both  fee-for-service  and 
managed  care  settings  using  both  a  data- 
driven  approach  to  monitor  care  and 
outcomes  and  a  cooperative  approach  of 
working  with  the  health  care 
community  to  improve  care. 

The  agency  changed  the  focus  of  the 
PRO  contracts  in  recognition  that  the 
case  review  approach  as  the  principal 
means  of  monitoring  did  not  give 
providers  adequate  information  on 
systemic  health  care  delivery  problems 
and  methods  for  improving  service 
delivery  systems  and  health  outcomes. 
The  HCX^d*  approach  addresses  these 
weaknesses,  combining  providers' 
internal  quality  management  systems, 
driven  by  clinically-reliable  data,  with 
external  monitoring  and  educational 
support  firom  the  PROs.  Central  to  the 
monitoring  system  is  the  identification 
of  patterns  of  care.  The  goal  of  these 
data  analyses  is  to  identify  treatment 
patterns  for  individuals  and  populations 
that  are  consistent  with  current 
professional  knowledge  and  that  are 
likely  to  improve  outcomes.  The  PROs 
educate  physicians  about  best  practices 
and  assist  hospitals  and  other 


institutional  and  noninstitutional 
providers  in  developing  internal  quality 
monitoring  systems  that  will  lead  to 
quality  improvement. 

In  our  recently  modified  5th  Scope  of 
Work  contracts  with  the  PROs,  we 
specified  four  objectives  that  PROs 
should  maximize  as  they  design  and 
implement  quality  improvement 
projects.  The  PROs  are  directed  to 
implement  quality  improvement 
projects  that — 

1.  Result  in  measurable 
improvements; 

2.  Involve  as  many  beneficiaries, 
providers  and  provider  types  as 
possible; 

3.  Focus  on  important  clinical  topics; 
and 

4.  Build  internal  and  external  capacity 
to  improve  care. 

C.  Measuring  PRO  Performance 

The  most  important  activity  for  the 
PROs  in  their  5th  Scope  of  Work 
contracts  is  implementing  quality 
improvement  projects  that  lead  to 
measurable  improvements  in  quality  of 
care  and  health  status.  The  second 
objective,  involving  as  many 
beneficiaries,  providers,  and  provider 
types  as  possible,  will  be  accomplished 
as  a  result  of  PROs  implementing  a 
broad  portfolio  of  successful 
improvement  projects.  The 
measurements  for  evaluating  progress 
towards  achieving  objectives  3  and  4 
will  not  be  part  of  the  evaluation 
strategy  at  this  time.  Due  to  the 
complexity  involved  in  developing 
measures  for  those  objectives,  we  will 
pilot  test  them  before  we  make 
implementation  decisions. 

We  define  below  the  first  two 
objectives  concretely  and 
imambiguously  and  we  will  assess  each 
PRO'S  progress  in  achieving  the 
objectives  using  explicit  and 
quantifiable  measures.  We  will  feed 
back  to  the  PROs  information  about 
their  success  in  achieving  the  contract 
objectives.  We  will  use  this  process  to 
identify  the  successfully  performing 
PROs,  to  learn  what  characteristics  are 
associated  with  success,  and  to 
disseminate  this  information  to  the  PRO 
community.  We  will  also  use  this 
feedback  process  to  encourage  average 
and  poorly  performing  PROs  and  to  give 
them  a  mechanism  by  which  they  can 
gauge  the  success  of  any  remedial 
actions  they  might  initiate. 

We  will  use  the  data  reported  via  the 
Standard  Data  Processing  System 
quality  improvement  project  reporting 
system  to  evaluate  each  PRO'S  progress 
in  achieving  objectives  1  and  2  of  the 
5th  Scope  erf  Work  contract.  We  reserve 
the  right  to  ask  for  additional 


information  and  to  use  alternate 
reporting  channels  should  the  data  we 
require  not  be  present  in  the  quality 
improvement  project  reporting  system. 

Specifically,  to  assess  the  PRO's 
ability  to  implement  quality 
improvement  projects  that  result  in 
measurable  improvements,  we  will: 

•  Monitor  the  achievement  of  key 
project  steps  for  all  projects  undertaken 
by  the  PRO.  (These  project  steps 
include:  documenting  the  baseline 
opportunity  to  improve  care, 
intervening  directly  or  in  conjunction 
with  appropriate  health  care  providers 
to  improve  care,  and  measuring  the 
effect  of  these  interventions.) 

•  Monitor  the  number  of  projects  the 
PRO  reports  as  having  achieved  some 
measurable  improvement 

•  Assess  the  amount  of  improvement 
each  project  has  achieved. 

With  respect  to  objective  2,  to  assess 
the  PRO'S  ability  to  "implement  quality 
improvement  projects  that  involve  as 
many  beneficiaries,  providers  and 
provider  types  as  possible",  we  will: 

•  Determine  the  percentage  of 
beneficiaries  who  might  be  impacted  by 
the  project  by  measuring  the  number  of 
beneficiaries  in  the  State  who  have  the 
targeted  clinical  condition  and 
measuring  the  number  of  eligible 
beneficiaries  who  might  be  affected  by 
the  project. 

•  Determine  the  percentage  of  acute 
care  hospitals  in  each  State  that  actively 
collaborate  with  the  PRO  in  one  or  more 
projects. 

•  Measure  the  number  of  other 
providers  and  practitioners  who 
participate  in  the  PROs'  projects. 

In  addition  to  these  performance 
measures,  we  may  choose  to  use  other 
data  sources,  such  as  surveys  or  focus 
groups,  in  order  to  assess  and  improve 
die  validity  of  the  evaluation  process. 

We  will  design  a  standard  content  and 
format  for  our  evaluation  reports  and 
will  issue  the  reports  at  regularly 
scheduled  intervals.  In  addition,  we  will 
periodically  issue  special  evaluation 
reports  as  new  issues  become  pertinent 

We  plan  to  use  this  evaluation  system 
as  a  basis  for  decisions  regarding  future 
special  PRO  projects,  awards,  and 
competitive  and  noncompetitive 
contract  renewals.  At  the  time  that  each 
of  these  decisions  is  to  be  made,  we  will 
identify  the  pertinent  criteria  and  use 
the  evaluation  system  to  determine 
which  PROs  are  eligible.  In  addition,  we 
will  use  the  evaluation  system  to  assure 
that  the  PROs'  5th  Scope  of  Work 
performance  does  not  deteriorate  as 
their  special  project  activities  are 
implemented. 

As  the  end  of  the  5th  Scope  of  Work 
contracts  approaches,  we  will  use  the 
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evaluation  system  to  set  a  threshold  for 
eligibility  for  noncompetitive  renewal  of 
the  PRO  contract.  We  are  issuing  the 
following  standards  for  minimum 
performance  to  inform  the  PROs  about 
what  we  consider  to  be  a  minimum 
level  of  PRO  performance  during  the  5th 
Scope  of  Work. 

n.  Standards  For  Minimum 
Performance 

To  be  eligible  for  a  noncompetitive 
renewal  of  its  6th  round  contract,  a  PRO 
must  meet,  at  a  minimum,  the 
performance  standards  listed  below  by 
the  end  of  its  18th  contract  month. 
However,  meeting  these  minimum 
performance  standards  does  not 
guarantee  a  noncompetitive  renewal  of 
its  contract.  We  will  make  a  final 
decision  on  renewal/ nonrenewal  by  the 
end  of  the  28th  month  of  the  5th  Scope 
of  Work  contract. 

We  will  issue  a  "Notice  of  Intent  to 
Non-renew  the  PRO  Contract"  letter  to 
all  PROs  that  do  not  meet  the  minimum 
performance  standards  by  the  end  of 
their  18th  contract  month.  A  PRO  will 
be  considered  to  have  met  the  minimum 
performance  standards  if: 

A.  The  PRO  initiated  quality 
improvement  projects  in  at  least  the  five 
clinical  topic  areas  to  include  acute 
myocardial  infarction,  diabetes, 
prevention  (flu  vaccination,  pneumonia 
vaccination,  or  mammography),  and  two 
topic  areas  of  a  PROs  choice. 

B.  Each  PRO  quality  improvement 
project  is  sufficiently  broad  enough  in 
scope  to  involve  a  specified  percentage 
of  beneficiaries  in  the  PROs  geographic 
area  (a  percentage  of  beneficiaries  with 
the  condition  or  percentage  for  whom 
the  prevention  service  is  indicated)  as 
follows: 


Toptc  Area 

Scope  (Percent- 
age of  bene- 
ficianes  involved) 

Acute  Myocardial  Infarc- 
tion   

10 

Diabetes             

5 

Prevention  (flu  vaccina- 
tion, pneumonia  vac- 
cination, or  mammog- 
raohv)               

10 

Topic  of  PRO'S  choice  .... 
Topic  of  PRO'S  choice  .... 

10 

10 

*  One  of  the  following: 

*  In  States  with  a  high  managed  care 
penetration  (defined  to  include 
California,  Florida,  Oregon,  Washington. 
Arizona,  Massachusetts,  New  York  and 
Pennsylvania),  at  least  one  managed 
care  plan;  or 

*  In  eJl  remaining  states,  at  least  10 
community-based  practitioners. 

D.  A  PRO  will  demonstrate  that  at 
least  one  of  the  five  prescribed  projects 
has  achieved  a  measured  improvement 
on  one  or  more  of  the  targeted  project 
indicators.  In  other  words,  the  PRO 
must  demonstrate  that  the  gap  between 
the  "expected"  indicator  level  (for 
example,  the  YEAR  2000  goal,  practice 
guideline,  clinical  control  trials 
recommendation)  and  the  "actual" 
level,  as  documented  in  the  baseline 
measurement,  will  have  been  lessened, 
as  shown  in  the  project's  evaluation  (for 
example,  remeasurement  step). 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

m.  Response  to  Comments 

Although  we  are  not  able  to 
acknowledge  or  respond  to  all  items  of 
correspondence  individually,  we  will 
consider  all  written  comments  that  we 
receive  by  the  date  and  time  specified 
in  the  DATES  section  of  this  preamble. 

Anthority:  Sections  1102  and  1881  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395rr). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  May  29. 1997. 
Bruce  C  Vladeck. 

Administrator.  Health  Care  Financing 
Administration. 
[FR  Doc.  97-17234  Filed  7-1-97;  8:45  am] 

aiLUNG  CODE  412<M>3-P 


C.  The  PRO  demonstrates  that  a 
sufficient  number  of  providers  in  its 
contractually  specified  geographic  area 
have  actively  attempted  to  improve  care 
through  participation  in  the  PROs 
quality  improvement  projects. 
Specifically,  the  PRO  must  have 
enlisted  the  participation  of; 

•  At  least  25  percent  of  all  acute  care 
hospitals;  and 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences  Special  Emphasis  Panel: 

Committee  Name:  Trauma  and  Bum. 

Dote:  July  21.1997. 

Time:  2:00  p.m. — until  conclusion. 


Place:  The  Copley  Plaza  Hotel.  138  St 
James  Avenue,  Boston.  MA  02116. 

Contact  Person:  Bruce  K.  Wetzel,  Ph.D., 
Scientific  Review  Administrator.  NIGMS, 
Office  of  Scientific  Review,  45  Center  Drive. 
Room  2AS-19,  Bethesda,  MD  20892-6200, 
301-594-3907. 

Purpose:  To  review  and  evaluate  program 
project  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
fjersonal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences:  93.859, 
Pharmacological  Sciences:  93.862,  (^netics 
Research:  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880.  Minority 
Access  Research  Careers  (MARCl:  and 
93.375,  Minority  Biomedical  Research 
Support  [MBRSD 

Dated:  June  26.  1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-17380  Filed  7-1-97;  8:45  am] 

BILUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  for  opportunity 
for  public  comment  on  proposed  data 
collection  projects,  the  Substance  Abuse 
and  Mental  Health  Services 
Administration  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instnmaents,  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-8005. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  fimctions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
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use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  1998  National 
Household  Survey  on  Drug  Abuse — 
Revision — The  National  Household 
Survey  on  Drug  Abuse  (NHSDA)  is  a 
survey  of  the  civilian, 
noninstitutionalized  population  of  the 


United  States,  age  12  and  over.  The  data 
are  used  to  determine  the  prevalence  of 
use  of  cigarettes,  alcohol,  and  illicit 
substances,  and  illicit  use  of 
prescription  drugs.  The  results  are  used 
by  SAMHSA,  ONDCP,  Federal 
government  agencies,  and  other 
organizations  and  researchers  to 


establish  policy,  direct  program 
activities,  and  better  allocate  resources. 
For  1998.  the  core  NHSDA 
questionnaire  will  remain  unchanged, 
however  several  special  topic  modules 
are  expected  to  change.  The  total  annual 
burden  estimate  is  43,855  hours  as 
shown  below: 


No.  of  re- 
spondents 


No.  of  re- 
sponses per 

resporxJent 


Average 

burden  per 

response 

(hours) 


Total 
burden 
(hours) 


Household  Screener  .. 
NHSDA  Questionnaire 


84.966 
33,565 


0.05 
1.18 


4.248 
39,607 


Send  comments  to  Beatrice  Rouse, 
SAMHSA  Reports  Clearance  Officer, 
Room  16-105,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  June  25, 1997. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
[FR  Doc.  97-17274  Filed  7-1-97;  8:45  am] 

BILLING  COOE  4ie2-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
"Servicas  Administration 

Agency  Information  Collection 
Activities  Under  OMB  Review 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  pubhsh  a  list  of 
information  collection  requests  imder 
OMB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)443-8005. 

The  Annual  Census  of  Patient 
Characteristics  in  State  and  County 
Mental  Hospital  Inpatient  Services — 


Revision — The  Census  is  a  complete 
enumeration  of  all  State  and  county 
mental  hospitals  and  collects  aggregate 
information  by  age.  gender,  and 
diagnosis  for  each  Slate  on  the  number 
of  additions  during  the  year  and 
resident  patients  who  are  physically 
present  for  24  hours  per  day  in  the 
inpatient  service  at  the  end  of  the 
reporting  year.  First  conducted  in  1840, 
the  Census  has  provided  information 
throughout  the  years  that  is  not 
available  from  any  other  sources.  The 
Census  is  the  primary  means  within  the 
Center  for  Mental  Health  Services  for 
assessing  deinstitutionalization 
practices  of  State  and  county  mental 
hospitals.  The  annual  burden  estimate  is 
as  follows: 


State  Statisticians  and  Supenntendents  of  State  Mental  Hosprtals 


Number  of 
reqsorKlents 


58 


Numt)er  of 
responses 

per  re- 
spondent 


Average 

txjrden  per 
response 

(hours) 


Total  annual 
burden 
(hours) 


1 


116 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Hiunan  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10236,  Washington,  DC 
20503.' 

Dated:  June  12, 1997. 
Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  97-17272  Filed  7-1-97;  8:45  am] 

BILLING  COOE  41S2-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities  Under  OMB  Review 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
OMB  review,  in  compliance  vdth  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-8005. 

Protection  and  Advocacy  for 
Individuals  with  Mental  Illness  (PAIMI) 


Armual  Program  Performance  Report — 
Revision— The  PAIMI  Act  (Pub.  L.  99- 
319)  authorized  funds  to  support 
activities  on  behalf  of  individuals  with 
mental  illness.  Recipients  of  this 
formula  grant  program  are  required  by 
law  to  aimually  report  their  activities 
and  accomplishments  to  include  the 
number  of  individuals  served,  types  of 
facilities  involved,  types  of  activities 
undertaken  and  accomplishments 
resulting  from  such  activities.  This 
summary  must  also  include  a  separate 
report  prepared  by  the  PAIMI  Advisory 
Council  descriptive  of  its  activities  and 
assessment  of  the  operations  of  the 
protection  and  advocacy  system.  The 
annual  burden  estimate  is  as  follows: 
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No.  of  re- 
spondents 


No.  of  re- 
sponses per 
respondent 


Hours  per 
response 


Total  hour 
burden 


Annual  Program 

Performance  Report  

Activities  and  accomplishments 

Performance  outcomes  

Expense  report  „.,.. 

Budget  ., .. 

Prionty  statement  „ 

Advisory  Council  Report 


56 


Total 


56 


37 

(29) 
(3) 
(2) 
(2) 
(1) 
10 


2.072 

(1,624) 

(168) 

(112) 

(112) 

(56) 

560 


2,632 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth.  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building.  Room  10236.  Washington,  DC 
20503. 

Dated:  June  12,  1997. 
Richard  Kopanda. 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  97-17273  Filed  7-1-97;  8:45  am] 

BtUJNG  CODE  4162-JtM> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4120-N-0S1 

Assessment  of  the  Reasonable 
Revitallzation  Potential  of  Certain 
Public  Housing  Required  by  Law; 
Further  Amendment  to  Timeframes 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 

summary:  On  September  26.  1996,  the 
Department  published  a  notice  which 
implements  section  202  of  the  Omnibus 
Consolidated  Rescissions  and 
Appropriations  Act  of  1996.  Section  202 
requires  PHAs  to  identify  certain 
distressed  public  housing  developments 
that  will  be  required  to  be  replaced  with 
tenant-based  assistance  if  they  cannot  be 
revitalized  by  any  reasonable  means.  In 
that  eventuality,  households  in 
occupancy  would  be  offered  tenant- 
based  or  project-based  assistance  and 
would  be  relocated — if  sufficient 
bousing  will  not  be  maintained, 
rehabilitated,  or  replaced  on  the  current 
site — to  other  decent,  safe,  sanitary,  and 
affordable  housing  which  is.  to  the 
maximum  extent  practicable,  housing  of 
their  choice. 

On  December  26,  1996.  at  61  FK 
60048,  the  D^MTtment  issued  a  notice 


which  amended  the  timeframes  that  the 
Department  set  in  the  September  26, 

1996  notice  for  accomplishing  the 
standards  necessary  for  compliance 
with  section  202. 

A  March  24,  1997  notice,  at  62  FR 
13894.  made  a  further  amendment  to  the 
timeframes  by  extending  the  March  31, 

1997  deadline  for  accomplishing 
Standard  D  until  June  30.  1997. 

This  notice  makes  further 
amendments  to  the  timeframes. 
EFFECTIVE  DATE:  July  2.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Solomon,  Senior  Director  for  Policy  and 
Legislation.  Public  and  Indian  Housing. 
Room  4116,  Department  of  Housing  and 
Urban  Development.  451  7th  Street,  SW. 
Washington.  DC  20410.  telephijne  (202) 
708-0713.  For  hearing  or  speech 
impaired  persons,  this  number  may  be 
accessed  via  TTY  by  contacting  the 
Federal  Information  Relay  Service  at 
1-800-877-8339. 

SUPPLEMENTARY  INFORMATION:  Section 
202  of  the  Omnibus  Consolidated 
Rescissions  and  Appropriations  Act  of 
1996  (Pub.  L.  104-134.  110  Stat.  1321- 
279,  42  U.S.C.  14371  note)  ("OCRA") 
requires  PHAs  to  identify  certain 
distressed  public  housing  developments 
that  will  be  required  to  be  assessed. 
Households  in  occupancy  would  be 
offered  tenant-based  or  project-based 
assistance  (that  can  include  other  public 
housing  units)  and  would  be  relocated — 
if  sufficient  housing  will  not  be 
maintained,  rehabilitated,  or  replaced 
on  the  current  site — to  other  decent, 
safe,  sanitary,  and  affordable  housing 
which  is,  to  the  maximum  extent 
practicable,  housing  of  their  choice. 
After  residents  are  relocated,  the 
distressed  developments  (or  affected 
buildings)  for  which  no  reasonable 
means  of  revitalization  exists  will  be 
removed  boia  the  public  bousing 
inventory. 

On  September  26.  1996.  at  61  FR 
50632,  the  Department  published  a 
notice  to  Implement  section  202  of 
OCRA.  The  notice  established  the 
standards  for  conducting  the 


assessments  and  the  conversion  plan.  It 
also  set  forth  certain  timeframes  for 
meeting  those  standards.  The 
timefr^mnes  set  in  that  notice  were 
amended  by  publication  of  a  notice  in 
the  Federal  Register  on  December  26, 

1996,  at  61  FR  68048,  in  order  to  be 
equitable  to  all  of  the  housing 
authorities  to  be  assessed.  On  March  24, 

1997,  the  Department  issued  another 
notice,  at  62  FR  13894,  which  further 
amended  the  timeframes  by  extending 
the  March  31,  1997  deadline  for 
accomplishing  Standard  D  until  June  30, 
1997. 

This  notice  makes  a  further 
amendment  to  the  timeframes.  Based  on 
further  analysis  and  the  public 
comments  received  on  the  September 
26.  1996  notice,  the  Department  will 
issue  an  interim  rule  which  will  modify 
substantially  Standard  D,  as  well  as 
respond  to  the  public  comments 
received  on  the  September  26.  1996 
notice. 

PHAs  that  have  already  prepared 
analyses  and  developed  plans  in 
accordance  with  the  September  26.  1996 
notice  are  invited  to  submit  them,  if 
they  have  not  done  so  already. 

The  new  deadlines  for  submissions  to 
HUD  field  offices  are  as  follows: 

Accomplish  Standards  A  to  C  by 
January  31,  1997  (was  December  29, 
1996). 

Accomplish  Standard  D  and  E  thirty 
(30)  days  after  the  effective  date  of  the 
interim  rule  (was  June  30, 1997). 

Submit  conversion  plan  ninety  (90) 
days  after  accomplishing  Standards  D 
and  E  (was  September  26, 1997). 

Dated:  June  27. 1997. 
Kevin  Emannel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(FR  Doc.  97-17466  Filed  &-30-97;  12:13  pm] 
BHJJNa  COOE  4210-33-P 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application  for 
Endangered  Species  Permit 

The  following  applicants  have 
appflbd  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.y. 

Applicant:  Drs.  Victor  Apanius  and 
Phillip  K.  Stoddard,  Florida 
International  University.  Miami  PRT- 
831198. 

The  applicants  request  authorization 
to  take  (capture,  band,  sample  blood, 
and  release)  peregrine  falcons,  Falco 
peregrinus,  in  the  Florida  Keys.  Monroe 
County.  Florida,  for  the  piupose  of 
enhancement  of  survival  of  the  species. 

Written  data  or  comments  on  this 
application  should  be  submitted  to: 
Regional  Permit  Biologist,  U.S.  Fish  and 
Wildlife  Service,  1875  Centiuy 
Boulevard,  Suite  200,  Atlanta.  Georgia 
30345.  All  data  and  comments  must  be 
received  by  August  1. 1997. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  to  the 
following  office  within  30  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service.  1875  Century 
Boulevard.  Suite  200,  Atlanta.  Georgia 
30345  (Attn:  David  Dell.  Permit 
Biologist).  Telephone:  404/679-7313; 
Fax: 404/679-7081. 


Dated:  June  24.  1997. 
Noreen  K.  Gough, 
Regional  Director. 

(FR  Doc.  97-17265  Filed  7-1-97;  8:45  am] 
BILLING  COOE  4310-65-^ 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
tfte  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTXm:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Bureau  of  Indian  Affairs  (BIA)  has 
submitted  the  proposed  renewal  of  the 
information  collection  for  Payment  for 
Appointed  Counsel  in  Involuntary 
Indian  Child  Custody  Proceedings  in 
State  Courts,  codified  at  25  CFR  Part 
23.13.  to  the  Office  of  Management  and 
Budget  (OMB)  for  approval  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  On  February  19,  1997,  BIA 
published  a  notice  in  the  Federal 
Register  (62  FR  7470)  requesting  public 
comments  on  the  proposed  information 
collection.  The  comment  period  ended 
on  April  21. 1997.  BIA  received  no 
comments  from  the  public  in  response 
to  the  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  explanatory  materials 
may  be  obtained  by  contacting  Larry 
Blair.  Bureau  of  Indiem  Affairs  (Bureau), 
Department  of  the  Interior,  1849  C 
Street.  NW.  MS-4603  MIB.  Washington, 
D.C.  20240.  (202)  208-2721. 


DATES:  OMB  is  required  to  respond  to 
this  request  within  60  days  of 
publication  of  this  notice  on  or  before 
September  2.  1997  but  may  respond 
after  30  days.  For  maximum 
consideration,  your  comments  should 
be  submitted  by  August  1,  1997. 

ADDRESSES:  Your  comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Office  of 
Management  and  Budget,  Interior 
Department  Desk  Officer  (1076-0111), 
Office  of  Information  and  Regulatory 
Affairs.  Washington,  D.C.  20503,  (202) 
395-7340.  Please  provide  a  copy  of  your 
comments  to  Larry  Blair,  Bureau  of 
Indian  Affairs.  Office  of  Tribal  Services, 
1849  C  St.,  NW,  MS-4603  MIB, 
Washington,  D.C.  20240.  (202)  208- 
2721. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

A  state  court  that  appoints  counsel  for 
an  indigent  Indian  parent  or  Indian 
custodian  in  an  involuntary  Indian 
child  custody  proceeding  in  a  state 
court  for  which  appointment  of  counsel 
is  not  authorized  by  state  law  shall  send 
written  notice  to  the  Bureau.  The 
cognizant  Bureau  Area  Director,  using 
this  information,  can  certify  if  the  client 
in  the  notice  is  eligible  to  have  his 
counsel  compensated  by  the  Bureau  in 
accordance  with  the  Indian  Child 
Welfare  Act,  Public  Law  95-608. 

n.  Method  of  Collection 

The  following  information  is  collected 
in  a  notice  from  state  courts  in  order  to 
certify  payment  of  appointed  counsel  in 
involuntary  Indian  child  custody 
proceedings.  The  information  collected 
and  the  reasons  for  the  collection  are 
listed  below: 


Information  collected 

(a)  Name,  address  and  telephone  numtier  of  attorney  appointed; 

(b)  Name  and  address  of  client  for  wf>om  counsel  is  appointed;  

(c)  Applicant's  relationship  to  child; 

(d)  Name  of  Indian  child's  tribe  ~ 

(e)  Copy  of  petition  or  complaint 

(f)  Certification  by  the  court  that  state  law  does  not  provide  for  appoint- 
ment of  counsel  tn  such  proceedings;. 

(g)  Certification  by  the  court  that  the  Indian  dient  is  indigent;  

(h)  The  amount  of  payments  due  counsel  utilizing  the  same  procedures 

used  to  determine  expenses  m  juvenile  delinquency  proceedings;, 
(i)  Approved  vouchers  with  court  certification  that  ttte  amount  requested 
is  reasonable  considering  the  work  and  the  cnteria  used  for  deter- 
mining fees  and  expenses  for  juvenile  deliriquency  proceedings. 


Reason  for  collection 


(a)  To  identify  attorney  appointed  as  counsel/and  method  of  contact; 

(b)  To  identify  indigent  party  in  an  Indian  child  custody  proceeding  tor 
whom  counsel  is  appointed: 

(c)  To  determine  if  the  person  is  eligitrfe  tor  payment  of  attorney  fees 
as  specified  in  Public  Law  95-608; 

(d)  To  determine  if  the  child  is  a  memt)er  of  a  federally  recognized 
trit>e  and  is  covered  by  the  Indian  Child  Welfare  Act  (ICWA). 

(e)  To  determine  if  this  custody  proceeding  is  covered  by  the  ICWA; 

(f)  To  determine  if  other  state  laws  provide  for  such  appointment  of 
counsel  arxj  to  prevent  duplication  of  effort; 

(g)  To  determine  if  the  client  has  resources  to  pay  for  counsel, 

(h)  To  determine  if  the  amount  of  payment  due  appointed  counsel  is 
based  on  state  court  standards  m  juvenile  delinquency  proceedings; 

(I)  To  determine  the  amount  of  payment  considered  reasonable  m  ac- 
cordance with  state  standards  for  a  particular  case. 


Proposed  use  of  the  information:  The 
information  collected  will  be  used  by 
the  respective  Bureau  Area  Director  to 


determine:  (a)  If  an  individual  Indian 
involved  in  an  Indian  child  custody 
proceeding  is  eligible  for  payment  of 


appointed  counsel's  attorney  fees,  (b)  If 
any  state  statutes  provide  for  coverage  of 
attorney  fees  under  these  circumstances. 
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(c)  The  state  standards  for  payment  of 
attorney  fees  in  juvenile  delinquency 
proceedings,  (d)  The  name  of  the 
attorney,  and  his  actual  voucher 
certified  by  the  court  for  the  work 
completed  on  a  preapproved  case.  This 
information  is  required  for  payment  of 
appointed  counsel  as  authorized  by 
Public  Law  95-608. 

ni.  Request  for  Comments 

We  specifically  request  your 
comments  on  the  following: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  BIA, 
including  whether  the  information  will 
have  practical  utility; 

2.  The  accuracy  of  the  Bureau's 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

IV.  Data 

Title  of  the  CoUection  of  Information: 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Payment  for  Appointed 
Counsel  in  Involuntary  Indian  Child 
Custody  Proceedings  in  State  Courts. 

OMB  Number:  1076-0111. 

Affected  Entities:  State  Courts  and 
individual  Indians  eligible  for  payment 
of  attorney  fees  pursuant  to  25  CFR 
23.13. 

Frequency  of  response:  Once. 

Estimated  number  of  annual 
responses:  4. 

Estimated  annual  reporting  and 
record  keeping  burden  that  will  result 
from  the  Reporting:  2  hours/response  x 
4  respondents  =  8  hours. 

Recordkeeping:  1  hour/response  x  4 
respondents=4  hours. 

Estimated  Total  Annual  Burden 
Hours:  12  hours. 

Dated:  June  23. 1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  97-17383  Filed  7-1-97;  8:45  am] 

BtLUHG  COOC  431&-02-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
tfie  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

ACnON:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Bureau  of  Indian  Affairs  (BIA)  has 
submitted  the  proposed  renewal  of  the 
information  collection  for  the  Housing 
Assistance  Application,  codified  at  25 
CFR  256.5,  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.).  On  February  19,  1997, 
BIA  published  a  notice  in  the  Federal 
Register  (62  FR  7470)  requesting  public 
comments  on  the  proposed  information 
collection.  The  comment  period  ended 
on  April  21, 1997.  BIA  received  no 
comments  from  the  public  in  response 
to  the  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  collection  of 
information  and  related  form  and 
explanatory  materials  may  be  obtained 
by  contacting  June  Henkel,  Bureau  of 
Indian  Affairs  (Bureau),  Department  of 
the  Interior,  1849  C.  Street,  NW,  MS- 
4603  MIB,  Washington,  D.C.  20240. 
(202) 208-2721. 

DATES:  OMB  is  required  to  respond  to 
this  request  within  60  days  of 
publication  of  this  notice  on  or  before 
September  2, 1997  but  may  respond 
after  30  days.  For  maximum 
consideration,  your  comments  should 
be  submitted  by  August  1,  1997. 

ADDRESSES:  Your  comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC.  20503,  (202)  395- 
7340.  Please  provide  a  copy  of  your 
comments  to  June  Henkel,  Bureau  of 
Indian  Affairs,  Office  of  Tribal  Services, 
1849  C  Street,  NW,  MS-4603-MIB. 
Washington.  D.C.  20240,  (202)  208- 
2721. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  information  collection  is  needed 
to  establish  whether  an  applicant  is 
eligible  to  receive  services  under  the 
Housing  Improvement  Program  (HIP) 
and  to  establish  the  priority  order  in 
which  eligible  applicants  may  receive 
services  under  the  program. 

n.  Request  for  Comments 

We  specifically  request  your 
comments  on  the  following: 


1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  BIA, 
including  whether  the  information  will 
have  practical  utility; 

2.  The  accuracy  of  the  Bureau's 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and      * 
assiunptions  used; 

3.  Tne  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and.4. 
How  to  minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  or  other  forms  of 
information  technology. 

m.  Data 

Title  of  the  Collection  of  Information: 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Housing  Assistance 
Application. 

OMB  Number:  1076-0084 

Affected  Entities:  Individual  members 
of  Indian  tribes  who  are  living  on  or 
near  a  tribally,  or  by  law,  defined 
service  area. 

Frequency  of  Response:  Aimually  or 
less  frequently,  depending  on  length  of 
waiting  list,  funding  availability  and 
dynamics  of  service  population. 

Estimated  Number  oj  Annual 
Responses:  3,500. 

Estimated  Time  per  Application:  Vz 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1750  hours. 

Dated;  June  23, 1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  97-17384  Filed  7-1-97;  8:45  am] 

BtLUNG  COOE  4310-02-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Plan  for  the  Use  and  Distrfbution  of  the 
White  Mountain  Apache  Tribe  Indian 
Judgment  Funds  in  Doclcet  No.  22-H 
Before  the  United  States  Court  of 
Federal  Ciaints 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTKM:  Notice. 

summary:  Notice  is  hereby  given  that 
the  plan  for  the  use  and  distribution  of 
judgment  funds  awarded  to  the  White 
Mountain  Apache  Tribe  in  Docket  No. 
22-H  is  effective  as  of  April  29,  1997. 
Distribution  of  the  funds  in  accordance 
with  the  plan  shall  be  administered  by 
the  Special  Trustee  for  American 
Indians  through  the  Office  of  Trust 
Funds  Management. 
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FOR  FURTHER  INFORMATION:  Joe  Weller, 
Office  of  Trust  Funds  Management,  505 
Marquette,  NW,  Suite  1000. 
Albuquerque,  NM  87102.  (505)  248- 
5723. 

SUPPLEMENTARY  INFORMATION:  The  Act  of 
October  19,  1973,  as  amended  (25  U.S.C. 
1402  et  seq.),  requires  that  a  plan  be 
prepared  and  submitted  to  Congress  for 
the  use  and  distribution  of  funds 
appropriated  to  pay  a  judgment  of  the 
Indian  Claims  Commission  or  Court  of 
Claims  to  any  Indian  tribe.  Funds  were 
appropriated  on  December  11,  1995,  in 
satisfaction  of  the  award  granted  to  the 
White  Mountain  Apache  Tribe  before 
the  United  States  Court  of  Federal 
Claims  in  Docket  No.  22-H.  The  plan  for 
the  use  and  distribution  of  the  funds, 
including  supporting  documents 
referenced  by  and  incorporated  therein, 
was  submitted  to  Congress  on  December 

10,  1996,  with  letters  bearing  the  same 
date.  The  receipt  of  the  letters  by  the 
Senate  the  House  of  Representatives  was 
recorded  in  the  Congressional  Record 
published  on  January  10,  1997.  The  plan 
became  effective  on  April  29,  1997, 
since  a  joint  resolution  disapproving  it 
was  not  enacted.  The  General  Provisions 
section  shall  be  interpreted  in 
conjunction  with  currently  governing 
regulations  with  reference  to  limitations 
on  distribution  of  funds  for  the  use/ 
benefit  of  minors  and  legal 
incompetents.  Such  restrictions  may  be 
found  at  25  CFR  §§87.10,  115.4,  and 
115.5.  The  plan  reads  as  follows: 

Plan  for  the  Use  and  Distribution  of  the 
White  Moiuitain  Apache  Tribe 
Judgment  Funds  in  Docket  22-H  Before 
the  United  States  Court  of  Federal 
Claims 

The  funds  appropriated  on  December 

11,  1995,  in  satisfaction  of  the  judgment 
granted  to  the  White  Mountain  Apache 
Tribe  in  Docket  22-H  by  the  United 
States  Court  of  Federal  Claims,  less 
attorney  fees  and  litigation  expenses, 
and  including  all  interest  and 
investment  income  accrued,  shall  be 
used  and  distributed  as  herein  provided: 

Per  Capita  Aspect 

Eighty  percent  (80%)  of  the  funds 
shall  be  distributed  in  the  form  of  per 
capita  payments  by  the  Secretary  of  the 
Interior  (hereinafter  the  "Secretary")  in 
sums  as  equal  as  possible  to  all  tribal 
members  bom  on  or  prior  to  and  living 
on  the  effective  date  of  this  plan,  except 
that  individuals  who  have  received 
judgment  fund  per  capita  payments 
while  enrolled  with  any  other  tribe  shall 
be  ineligible  to  participate  in  the 
distribution  of  Docket  22-H  funds.  The 
tribal  governing  body  shall  establish, 
with  the  approval  of  the  Secretary, 


procedures  and  a  deadline  for  the  filing 
of  applications  for  tribal  enrollment. 
Such  deadline  shall  not  be  established 
on  a  Saturday,  Sunday  or  legal  holiday. 

Programming  Aspect 

Twenty  percent  (20%)  of  the  funds, 
and  any  amounts  remaining  from  the 
per  capita  payments  provided  above, 
shall  be  used  to  establish  a  perpetual 
and  permanent  White  Mountain  Apache 
Land  Restoration  Fund  (hereinafter 
referred  to  as  the  "Fund").  The 
principal  of  the  Fund  shall  never  be 
expended.  The  Fund's  investment 
income  shall  be  used  for  the  following 
types  of  land  and  water  restoration 
projects: 

1.  A  portion  of  the  fund  may  be  used 
for  fund  administration  in  the  form  of 
an  endowment  governed  by  a  Board  of 
Directors  who  would  recommend 
projects  for  funding,  set  policy  direction 
for  the  fund,  and  made  decisions 
regarding  scholarships  and  internships 
with  preferences  given  to  projects  which 
use  funds  to  match  outside  grants  and 
which  promote  the  long  term  recovery 
of  Apache  lands  and  values. 

2.  A  permanent  matching  fund 
annually  for  federal,  state,  and  private 
grants. 

3:  Restoration  projects  may  be 
conducted  in  a  variety  of  locations 
across  the  Reservation,  including  the 
following: 

a.  Riparian  and  cienega  restoration, 
including  fencing,  development  of 
alternative  water  resources  for  cattle  and 
wildlife,  erosion  control,  revegetation: 

b.  Rangeland  restoration,  including 
irrigation,  reseeding,  and  fencing; 

c.  Ecological  educational  projects, 
including  interpretive  nature  trails, 
community  nature  parks,  curricula 
development  for  schools,  and  television 
programming; 

d.  Ecosystems  monitoring  and 
research  projects  in  the  area  of  water 
quality  and  habitat; 

e.  Plant  and  wildlife  restoration,  such 
as  reintroduction  of  native  species  and 
elimination  of  exotics;  and 

f.  Cultural  and  language  restoration, 
including  recording  and  transmitting 
tribal  elders'  knowledge  of  ecosystems, 
such  as  place  names,  herbs,  plans,  and 
animals. 

4.  Scholarships  may  be  made 
available  to  tribal  members  who  are 
college  or  university  level  juniors, 
seniors,  or  graduate  students  majoring 
in  natural  resources  fields,  and  special 
intern  programs  to  provide  tribal 
members  with  unique  opportunities  to 
learn  about  and  work  in  a  range  of 
natural  resource  fields  on  the 
Reservation. 


5.  The  investment  income  may  also  be 
used  to  develop  and  implement 
potential  initiatives  to  protect  and 
restore  tribal  lands  and  waters  which 
emphasize  the  involvemeht  of  tribal- 
elders  and  youth.  Those  initiatives  may 
include  stream  and  lake  restoration 
projects;  tribal  youth  training  camp; 
ethnoecology  project;  tribal  ecological 
research  institute:  adopt-a-stream 
program  for  local  schools:  oral  history 
project;  and  ecotourism  development 
program. 

General  Provisions 

The  per  capita  shares  of  living, 
competent  adults  shall  be  paid  directly 
to  them.  The  per  capita  shares  of 
deceased  individual  beneficiaries  shall 
be  determined  and  distributed  in 
accordance  with  43  CFR.  part  4,  subpart 
D.  Per  capita  shares  of  legal 
incompetents  and  minors  shall  be 
handled  as  provided  in  25  U.S.C. 
1403(b)(3). 

The  Secretary,  in  arranging  for  the  per 
capita  payments  to  be  made,  shall 
withhold  sufficient  shares  for 
individuals,  whose  eligibility  may  be  in 
question.  Those  shares  shall  be  held  at 
interest  in  a  separate  Individual  Indian 
Money  (IIM)  account,  pending 
determination  of  an  individual's 
eiuxillment  app>eal.  The  amount  of  any 
shares  not  used  to  pay  successful 
appellants  shall  be  available  for  use  in 
the  programming  aspect  of  this  plan. 

None  of  the  funds  distributed  per 
capita  or  made  available  under  this  plan 
for  programming  shall  be  subject  to 
Federal  or  State  income  taxes,  nor  shall 
such  funds  nor  their  availability'  be 
considered  as  income  or  resources  nor 
otherwise  utilized  as  the  basis  for 
denying  or  reducing  the  financial 
assistance  or  other  benefits  to  which 
such  household  ormember  would 
otherwise  be  entitled  under  the  Social 
Security  Act  or.  except  for  per  capita 
shares  in  excess  of  $2,000,  any  Federal 
or  federally  assisted  programs. 

Dated:  June  25, 1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  97-17281  Filed  7-1-97;  8:45  am] 
BILUNG  COOE  «31(M»-P 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PD-»13-07-1«30-00] 

Notice  of  Prohibition  of  Operation  of 
Off  Road  Vehicles  on  Public  Lands 
Without  Approved  Sparfc  Arrester; 
Idaho 

AGBICY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 


f:  Notice  is  hereby  given  that 
effective  immediately,  do  off-road 
vehicle  may  be  operated  on  Public 
Lands  in  Idaho  unless  equipped  with  a 
properly  installed  and  maintained  spark 
arrester,  the  purpose  of  which  is  to 
prevent  spark-caused  wildfires.  The 
spark  arrester  must  bear  a  stamp 
indicating  it  has  met  either  the  U.S. 
Department  of  Agriculture — U.S.  Forest 
Service  standard  5100-la  or  the  80- 
percent  efficiency  level  standard  when 
determined  by  the  appropriate  Society 
of  Automotive  engineers  Recommended 
Practices  J335  or  J350.  A  spark  arrester 
is  not  required  when  an  off-road  vehicle 
is  being  operated  in  an  area  which  has 
three  or  more  inches  of  snow  on  the 
ground. 

FOR  FUfrmER  MPOfWfMTKM  contact: 

A  Daniel  Hughes.  Special  Agent-in- 
Charge.  BLM  Idaho  State  Office.  1387 
South  Vinnell  Way,  Boise,  Idaho  83709. 
208  373-4023 

»imJEmEHTAfC(  WrOimAVOM:  The 
installation  of  spark  arresters  on  off-road 
vehicles  has  been  shown  to  be  an 
effective  preventive  for  exhaust  spark- 
caused  wild  fires.  Currently  both  the 
U.S.  Forest  Service  and  the  Idaho 
Department  of  Public  Lands  require 
such  devices.  Failure  to  install  a  spark 
am-ester  as  described  above  may  result  in 
a  &ne  as  authorized  in  43  CFR  8340.0- 
7. 

DefiniUons:  (43  CFR  8340.0-5)  (A) 
"Public  Lands"  mean  any  lands  or 
interest  in  lands  owned  by  the  United 
States  and  administered  by  the  Bureau 
of  Land  Management.  (B)  "Off-Road 
Vehicle"  means  any  motorized  vehicle 
capable  of,  or  designated  for,  travel  on 
or  immediately  over  land,  water,  or 
other  natural  terrain,  excluding:  (1)  Any 
nonamphibious  registered  motorboat; 
(2)  any  military,  fire,  emergency,  or  law 
enforcement  vehicle  while  being  used 
for  emergency  purposes;  (3)  any  vehicle 
whose  use  is  expressly  authorized  by 
the  authorized  officer,  or  otherwise 
officially  approved;  (4)  vehicles  in 
official  use;  and  (5)  any  combat  or 


combat  support  vehicle  when  used  in 

times  of  national  defense  emergencies. 

EtenaCDaly 

Acting  State  Director. 

(FR  Doc.  97-17275  Filed  7-1-97;  8:45  am] 

MUJNO  COOC  4310-Oa-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-016-1 430-01 ;  I0(-200q 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (RAPP)  Act 
Classification;  l<M>c 

AGENCY:  Bureau  of  Land  Management 
ACnON:  Notice  of  realty  action. 

SUIMARY:  The  following  public  lands 
near  the  community  of  Bruneau, 
Ov^hee  County.  Idaho  have  been 
examined  and  found  suitable  for  lease 
or  sale  under  the  provisions  of  the 
Recreation  and  Public  Piuposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.): 

■owe  NfaridiaB.  Uate 

T.  8  S.,  R.  5  E., 

Sec.  26.  W>/^SWV«NWV«NWv« 

Containing  5  acres  more  or  less. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  under 
the  Recreation  and  Public  Purposes  Act 
and  leasing  under  the  mineral  leasing 
laws.  Any  adverse  comments  will  be 
reviewed  by  the  District  Manager.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  and 
the  land  leased  to  the  Bruneau  Rodeo 
Association. 

EFFECTIVE  DATES:  The  segregation  is 
effective  July  2, 1997.  The  classification 
will  be  effective  September  2, 1997. 
DATES:  Comments  must  be  submitted  on 
or  before  August  18,  1997. 
ADDRESSES:  Comments  concerning  the 
classification,  lease  or  conveyance 
should  be  sent  to:  Area  Manager, 
Bruneau  Resource  Area,  3948 
Development  Ave.,  Boise,  ID  83705. 
FOR  FURTHER  INTORMATION  CONTACT:  Del 
Bale,  Realty  Specialist,  (208)  384-3450. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  in  response  to  an  application 
by  the  Bruneau  Rodeo  Association  to 
amend  their  current  fifteen  acre  R&PP 
lease  for  rodeo  ground  purposes.  This 
action  will  allow  the  additional  five 
acres  applied  for  to  be  used  as  a  stock 
holding  pen.  The  lands  are  not  needed 
for  Federal  purposes  and  are  needed  by 
the  association  for  additional  area  at 


their  facility  for  safety  reasons.  Lease  of 
the  lands  for  recreational  or  public 
purpose  use  would  be  in  the  public 
interest,  and  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations: 

1 .  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservation  that  the 
autiiorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Fedwal  lands 
and  interests  therein. 

Dated:  June  25, 1997. 
SlgM  SathH--BUir, 
Bureau  Area  Manager. 
(FR  Doc.  97-17424  Filed  7-1-97;  8:45  am) 

MUJNQ  COBS  43ie-00-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[Ofl-11fr-631»-aO-2S7A;  QP»-«21I| 

Reaource  Management  Plans,  etc.: 
Madfofd  District;  Jadtson  City,  Oregon 

ACTION:  Notice  of  intent  to  prepare  a 
land  use  plan  amendment 

SUMMARY:  The  Medford  District  is 
proposing  to  amend  the  Medford 
District  Resource  Management  Flan  to 
allow  the  disposal  of  five  (5)  isolated 
parcels  of  public  land  in  Jackson 
County,  Oregon.  The  five  parcels  total 
80.97  acres. 

The  public,  state  and  local 
governments,  and  other  federal  agencies 
are  invited  to  participate  in  the 
amendment  process.  Identification  of 
issues,  concerns  or  other  written 
comments  pertaining  to  this  notice  will 
be  accepted  imtil  August  15, 1997. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  plan  amendment  would  allow 
the  sale  of  five  parcels  of  public  land 
described  as  follows: 

WiMiaBeMi  Maridiaa.  Oragee 

T.36  S..  R.  1  E.. 

Section  6,  SEV4S£V«;  40.00  acres 
T.37  S.,  R.  3  W.. 

Section  1,  Lot  8;  13.82  acres 
T.38S.,R.2W.. 

Section  28,  Lot  1;  5.00  acres 
T.38  S.,  R.  4  W., 

Section  25,  Lot  4;  12.15  acres 
T.39S.,R.2W., 
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Section  18,  NWiaNE'aSW'A;  10.00  acres 

These  parcels  are  small  and  isolated 
with  no  legal  access.  The  proposal  is  to 
sell  the  parcels  to  the  auijoining 
landowners  by  direct  sale  or  by 
modified  competitive  sale  where  there 
is  more  than  one  adjoining  landowner. 
Where  survey  hiatuses  and 
unintentional  encroachments  on  pubhc 
lands  are  discovered  in  the  future, 
which  meet  the  disposal  criteria,  the 
lands  may  be  automatically  assigned 
Zone  3  for  disposal. 

Public  participation  in  the 
amendment  process  will  include 
publication  of  this  notice  in  the  Federal 
Register  and  local  newspapers  and  the 
sending  of  this  notice  to  state  and  local 
governments,  private  individuals,  and 
interested  parties.  Depending  on  the 
amount  of  public  interest,  a  public 
meeting  may  be  held  in  the  Medford 
District  Office. 

COMMENTS:  Any  comments  on  this 
notice  should  be  mailed  by  close  of 
business  on  August  15,  1997,  to  the 
Bureau  of  Land  Management,  Medford 
Distiict  Office,  3040  Biddle  Road, 
Medford,  Oregon  97504. 
FOR  FURTHER  INFORMATION  CONTACT:  Jan 
R.  Miller,  Realty  Specialist,  (541)  770- 
2221. 

Dated:  June  19, 1997. 
David  A.  Jones, 
District  Manager. 

(FR  Doc.  97-17248  Filed  7-\-97;  8:45  ami 
BOJJNG  COK4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-040-1430-01] 

Notice  of  Realty  Action;  Agricullufal 
Lease  of  Public  Lands,  Wyoming 

AGENCY:  Bureau  of  Land  Manageraeat, 

Interior. 

ACTION:  Notice  of  realty  action, 

agricultural  lease  of  public  lands  in 

Sublette  and  Lincoln  Coimties. 


The  Bureau  of  Land 
Muiagement  has  determined  that  the 
land  described  below  is  suitable  lor 
agricultural  lease  under  Section  302  of 
the  Federal  Land  Management  Policy 
Act  of  1976,  43  U.S.C.  1732. 

Sixth  Principal  MerMtea 

T.  31  N.,  R.  106  W. 

Section  22,  NEV4SWV4. 
T.  33N.,TL109W. 

Section  21,  EMzSEV*. 

Section  27,  SWV4NWV4,  NEV4SWV4m, 

T.  31  N.,  R.  110  W. 
Section  17,  SEV4SEV4: 


Section  20,  SEV4NWV4,  NW'aSE'/.; 

Section  21,  WV2NWV4,  NEV4SWV4; 

Section  28,  NWV4NEV4,  SWV4NWV4, 
NW'ASWV*; 

Section  29,  NEV4NEV4. 
T.  37N.,R,  HOW. 

Section  33,  NfW'ASW'A. 
T.  26N.,R.  113W. 

Section  19,  Lot  1. 
T.  29N.,R.  113W. 

Section  13,  SW'/iNE^A; 

Section  17,  NEV4NEV4,  SWV4NEV4. 
T.  31  N..  R.  114  W. 

Section  22,  SWV4SEV4; 

Section  27,  SW'aNWVi; 

Section  28,  NWV4SEy4; 

These  lands  contain  201  acres. 

FOR  FURTHER  MFORMATION  CONTACT: 
Leslie  Theiss,  Area  Manager,  Bureau  of 
Land  Management,  Pinedale  Resource 
Area,  P.O.  Box  768,  Pinedale,  WY 
82941,  307-367-4358.  The  casefiles 
may  be  reviewed  at  the  Pinedale 
Resource  Area  office. 

SUPPLBKNTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  lease  the  above  described  land  for 
haying  purposes  for  a  3  year  period  on 
a  non-competitive  land  use  permit. 

For  a  period  of  forty-five  (45)  days 
from  the  date  of  issuance  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Biu^au  of  Land  Management, 
District  Manager,  Rock  Springs,  280 
.  Highway  191  North,  Rock  Springs, 
Wyoming  82901 .  Any  adverse 
comments  will  be  evaluated  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objectiyas,  this  proposed  realty 
action  will  become  final. 

Dated:  June  26. 1907. 
Leslie  Theias, 

Area  Manager. 

(FR  Doc.  97-17277  Filed  7-1-97;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 
fES  »60  QOOP  12)  C8  411040,  Group  88, 


NaUceef  RKngofPlatof  Survey; 
Arltansas,  ^u^ension  Ltftad 

On  Thursday,  May  1, 1997,  there  was 
published  in  the  Federal  Register, 

Volume  62,  Number  89,  on  page  25205, 
a  notice  entided,  "hk>tice  of  Filing  of 
Plat  of  Surv^;  Arkansas,  Suspended." 
Said  notice  referenced  the  suspension  of 
the  plat  of  the  dependent  resurvey  of  the 
north,  south  and  east  boundaries,  and 
the  subdivisional  luies  of  Township  2 
South,  Range  24  West,  Fifth  Principal 
Meridian,  Arlcansas,  accepted  March  5, 
1997. 


The  protest  against  the  siuvey  was 
withdrawn  on  June  13,  1997,  and  the 
suspension  of  this  plat  was  hereby 
lifted. 

Dated:  June  24,  1997. 
Stephen  G.  Kopadi, 

Chief,  CadastraJ  Surveyor. 

(FR  Doc.  97-17249  Filed  7-1-97;  8:45  am) 

BIUJNG  OOOE  431(MU-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Development  of  a  Wetlands  Park  m  Las 
Vegas  Wash  in  Cisrit  County,  Nevada 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  and  notice 

of  public  hearing  on  draft 

environmental  impact  statement  (DEIS). 

SUMMARY:  The  purpose  of  this  action  is 
to  provide  notice  of  the  availabUity  for 
review  and  comment,  of  the  DEIS  on 
potential  impacts  on  a  proposed 
WeUands  Park  in  Las  Vegas  Wash,  Clark 
County,  Nevada.  A  Public  Hearing  will 
be  held  to  receive  comments  in 
preparation  for  finalizing  the  DEIS. 
DATES  AND  ADDRESSES:  A  60-day  review 
period  commences  with  the  publication 
of  this  notice.  Written  comments  may  be 
submitted  to  the  Regional  Director. 
Lower  Colorado  Region,  P.O.  Box  61470, 
Boulder  City,  Nevada  89006-1470.  The 
Public  Hearing  will  be  held  at  the 
following  location:  August  6,  1997 — 
7:00  p.m.,  Clark  County  Government 
Center,  500  S.  Grand  Central  Paricway, 
Las  Vegas,  Nevada  89155. 
FOR  FUR1HER  MIFORHATION  CONTACT:  Mr. 
Del  Kidd,  Bureau  of  Reclamation,  Lower 
Colorado  Region,  P.O.  Box  61470, 
Boulder  City,  NV  e900&-1470. 
telephone:  (702)  293-8698.  Copies  of 
the  DEIS  will  be  available  for  inspection 
at  local  libraries  and  may  be  obtained  at 
the  above  and  following  address: 
Department  of  Parks  and  Recreation, 
Claric  County  Government 'Center,  P.O. 
Box  551741,  Las  Vegas,  Nevada  89155- 
7110,  telephone  niunber  702-455-2452. 
SUPPt^MENTART  INFORMATION:  The 
proposed  project  is  a  WeUands  Park 
along  a  7  mile  reach  of  Las  Vegas  Wash 
in  southeastern  Nevada,  including 
portions  of  Whitney  and  the  City  of 
Henderson,  and  unincorporated 
portions  of  Clark  County,  Nevada.  The 
Park  is  proposed  by  the  Clark  County 
Department  of  Comprehensive  Planning 
Parks  and  Recreation.  Some  of  the  lands 
the  Park  will  be  constructed  on  is 
administered  by  Reclamation.  Because 
Reclamation  lands  are  involved  in  this 
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proposal,  National  Environmental 
Policy  Act  compliance  is  required.  Also, 
because  Reclamation  lands  are  involved, 
it  was  agreed  that  Reclamation  would  be 
the  lead  agency  for  NEPA  compliance. 
In  1991.  Nevada  residents  approved  by 
ballot  a  statewide  wildlife  and  park 
bond  eaimarking  $13.3  million  for  the 
wetlands  park  project  in  Las  Vegas 
Wash. 

A  critical  need  for  the  Las  Vegas  Wash 
is  to  control  erosion.  Flows  in  the  upper 
reaches  of  the  Wash  and  its  tributaries 
are  intermittent  and  occur  primarily 
during  storms.  Flows  in  the  lower 
reaches  are  primarily  from  treated 
wastewater  effluent.  The  water  from 
these  two  areas  ultimately  is  discharged 
Lake  Mead.  As  urban  development 
continues  throughout  the  Las  Vegas 
Valley,  the  amount  of  impervious 
surface  area  and  subsequent  stormwater 
runoff  increase.  The  increase  in 
wastewater  flows  and  stormwater  runoff 
have  accelerated  erosion  and 
channelization.  In  the  last  25  years, 
wetlands  have  been  reduced  to 
approximately  30  acres.  This  erosion 
has  resulted  in  4  to  5  million  cubic 
yards  of  sediment  being  deposited  in 
Lake  Mead. 

Four  alternatives  are  considered  in 
the  DEIS:  Conservation,  Recreation,  Full 
Development,  Integrated  Alternative. 
The  Conservation  Alternative  primarily 
purpose  is  to  protect  and  enhance 
wildlife  habitat.  The  Recreation 
Alternative  primary  purpose  is  to  create 
a  full  range  of  recreation  activities  and 
wildlife  viewing  opportunities  for 
people  of  all  abilities.  The  Full 
Development  alternative  purpose  would 
be  to  develop  the  area  as  a  major 
enviroimiental  and  recreational  resource 
that  emphasizes  the  enhancement  of 
natiiral  resources,  recreational 
development,  and  major  facilities  for 
education  and  large  numbers  of  visitors. 
The  Integrated  Alternative  (preferred 
alternative)  would  be  an  environmental 
and  recreational  resource  emphasizing 
habitat  enhancement,  and  recreational/ 
educational  facilities  for  visitors. 

A  variety  of  impacts  were  addressed; 
among  these  were  the  following: 
geology,  air  quality,  hydrology,  water 
quality,  biological  resources,  land  use. 
transportation,  noise,  cultural  resources, 
health  &  safety,  and  visual  resources. 

There  are  two  major  areas  of 
controversy,  and  these  are  sediment 
quality  and  water  use. 

Dated:  June  25. 1997 
Laura  Herbranaon, 

Director,  Resource  Management  and 
Technical  Services. 

|FR  Doc.  97-17271  Fil«l  7-1-97;  8:45  ami 
BNJJMQOOW  4310-M-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-360] 

International  Harmonization  of 
Customs  Rules  of  Origin 

AQENCY:  United  States  International 
Trade  Commission. 

ACTION:  Request  for  public  comments  on 
draft  proposals  for  chapters  85  and  90. 

EFFECTIVE  DATE:  June  26, 1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Eugene  A.  Rosengarden,  Director,  Office 
of  Tariff  Affairs  and  Trade  Agreements 
(OA'A&TA)  (202-205-2595).  or  Craig 
Houser,  Nomenclature  Analyst  (202- 
20&-2597). 

Parties  having  an  interest  in  particular 
products  or  HTS  chapters  and  desiring 
to  be  included  on  a  mailing  list  to 
receive  available  documents  pertaining 
thereto  should  advise  Diane  Whitfield 
by  telephone  (202-205-2610)  or  by  mail 
at  the  Commission,  500  E  Street  SW., 
Room  404,  Washington,  DC  20436. 
Hearing  impaired  peraons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  The  media  should  contact 
Margaret  O'Laughlin  in  the  Office  of 
External  Relations  (202-205-1819). 

Background 

Following  receipt  of  a  letter  from  the 
United  States  Trade  Representative 
(USTR)  on  January  25,  1995.  the 
Commission  instituted  Inv^tigation  No. 
332-360,  International  Harmonization 
of  Customs  Rules  of  Origin,  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(60  FR  19605,  April  19,  1995). 

The  investigation  is  intended  to 
provide  the  basis^  for  Commission 
participation  in  work  pertaining  to  the 
Uruguay  Round  Agreement  on  Rules  of 
Origin  (ARO),  which  has  adopted  along 
with  the  Agreement  Establishing  the 
World  Trade  Organization  (WTO). 

The  ARO  is  designed  to  harmonize 
and  clarify  nonpreferential  rules  of 
origin  for  goods  in  trade  on  the  basis  of 
the  substantial  transformation  test; 
achieve  discipline  in  the  rules' 
administration;  and  provide  a 
framework  for  notification,  review, 
consultation,  and  dispute  setUement. 
These  harmonized  rules  are  intended  to 
make  country-of-origin  determinations 
impartial,  predictable,  transparent, 
consistent,  and  neutral,  and  to  avoid 
restrictive  or  distortive  e%cts  on 
international  trade.  The  ARO  provides 
that  technical  work  to  those  ends  will  be 
undertaken  by  the  Customs  Cooperation 
Coiuicil  (CCC)  (now  informally  known 
as  the  World  Customs  Organization  or 


WCO),  which  must  report  on  specified 
matters  relating  to  such  rules  for  further 
action  by  parties  to  the  ARO. 
Eventually,  the  WTO  Ministerial 
Conference  is  to  "establish  the  results  of 
the  harmonization  work  program  in  an 
annex  as  an  integral  part"  of  the  ARO. 

In  order  to  carry  out  this  work,  the 
ARO  called  for  the  establishment  of  a 
Committee  on  Rules  of  Origin  of  the 
WTO.  and  a  Technical  Committee  on 
Rules  of  Origin  ^TCRO)  of  the  WCO. 
These  Committees  bear  the  primary 
responsibility  for  developing  rules  that 
achieve  the  objectives  of  the  ARO. 

A  major  component  of  the  work 
program  is  the  harmonization  of  origin 
rules  for  the  purpose  of  providing  more 
certainty  in  the  conduct  of  world  trade. 
To  this  end,  the  agreement  contemplates 
a  3-year  WCO  program,  which  was 
formally  initiated  in  July,  1995.  Under 
the  ARO.  the  TCRO  is  to  undertake  (1) 
to  develop  harmonized  definitions  of 
goods  considered  wholly  obtained  in 
one  country,  and  of  minimal  processes 
or  operations  deemed  not  to  confer 
origin,  (2)  to  consider  the  use  of  change 
in  Harmonized  System  classification  as 
a  means  of  reflecting  substantial 
transformation,  and  (3)  for  those 
products  or  sectors  where  a  change  of 
tariff  classification  does  not  allow  for 
the  reflection  of  substantial 
transformation,  to  develop 
supplementary  or  exclusive  origin 
criteria  based  on  value,  manufacturing 
or  processing  operations  or  other 
standards. 

The  draft  U.S.  proposed  rules  for  the 
goods  of: 
Chapter  85 — Electrical  machinery  and 

equipment  and  parts  thereof;  sound 

recorders  and  reproducers,  television 

image  and  sound  recorders  and 

reproducers,  and  parts  and 

accessories  of  such  articles 
Chapter  90 — Optical,  photographic, 

cinematographic,  measuring. 

checking,  precision,  medical  or 

surgical  instruments  and  apparatus; 

parts  and  accessories  thereof 
of  the  Harmonized  System  that  are  being 
made  available  for  public  comment 
cover  goods  that  are  not  considered  to 
be  wholly  made  in  a  single  country.  The 
rules  rely  largely  on  the  change  of 
heading  as  a  basis  for  ascribing  origin. 
Copies  of  the  proposed  revised  rules 
will  be  available  from  the  Office  of  the 
Secretary  at  the  Commission,  from  the 
Commission's  Internet  home  page 
(http://www.usitc.gov),  or  by  submitting 
a  request  on  the  Office  of  Tariff  Affairs 
and  Trade  Agreements  voice  messaging 
system  (202-205-2592). 

Thest!  pi\jposals  are  intended  to  serve 
as  the  basis  for  the  U.S.  proposal  to  the 
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TCRO  of  WCO.  The  proposals  may 
undergo  change  as  proposals  from  other 
government  administrations  and  the 
private  sector  are  received  and 
considered.  Under  the  circumstances, 
the  proposals  should  not  be  cited  as 
authority  for  the  application  of  current 
domestic  law.  If  eventually  adopted  by 
the  TCRO  for  submission  to  the 
Committee  on  Rules  of  Origin  of  the 
World  Trade  Organization,  these 
proposals  would  comprise  an  important 
element  of  the  ARO  work  program  to 
develop  harmonized,  non-preferential 
country  of  origin  rules,  as  discussed  in 
the  Commission's  earlier  notice.  Thus, 
in  view  of  the  importance  of  these  rules, 
the  Conunission  seeks  to  ascertain  the 
views  of  interested  parties  concerning 
the  extent  to  which  the  proposed  rules 
reflect  the  standard  of  substantial 
transformation  provided  in  the 
Agreement. 

In  addition,  the  proposed  draft  rules 
released  at  this  time  do  not  contain  any 
special  provisions  concerning  the  origin 
of  goods  classified  either  as  unfinished 
articles  or  parts  of  articles  and  which 
undergo  significant  processing  or 
assembly  operations  sufficient  to  result 
in  a  substantial  transformation  but 
which  do  not  result  in  a  change  of 
classification.  Comments  are  requested 
with  respect  to  the  extent  that 
processing  and/or  assembly  operations 
performed  in  those  circumstances 
should  be  recognized  as  origin — 
conferring  for  purposes  of  these  rules, 
particularly  for  chapters  84  through  90. 
Forthcoming  Commission  notices  will 
advise  the  public  on  the  progress  of  the 
TCRO's  work  and  will  contain  any 
harmonized  definitions  or  rules  that 
have  been  provisionally  or  finally 
adopted. 

Written  Sabmisrions 

Interested  persons  are  invited  to 
submit  written  statements  concerning 
this  phase  of  the  Commission's 
investigation.  Written  statements  should 
be  submitted  as  quickly  as  possible,  and 
follow-up  statements  are  permitted;  but 
all  statements  must  be  received  at  the 
Commission  within  30  days  of  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  in  order  to  be 
considered.  Again,  the  Commission 
notes  that  it  is  particularly  interested  in 
receiving  input  from  the  private  sector 
on  the  effects  of  the  various  proposed 
rules  and  definitions  on  U.S.  exports  as 
well  as  imports.  Commercial  or 
financial  information  which  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 


confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  available 
for  inspection  by  interested  persons.  All 
submissions  should  be  addressed  to  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission.  500  E 
Street  SW..  Washington  DC  20436, 

Issued:  June  26.  1997. 

By  order  of  the  Commissioo. 
Donaa  R.  Koehnke, 
Secretary. 
[FR  Doc.  97-17368  Filed  7-1-97;  8:45  am] 

BtLLMG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 
President's  Advisory  Board  on  Race 

AGENCY:  United  States  Department  of 
Justice,  Office  of  the  Attorney  General. 

ACnON:  President's  Advisory  Board  on 
Race;  Notice  of  meeting. 

SUMMARY:  The  President's  Advisory 
Board  on  Race  will  meet  on  July  14, 
1997.  at  the  White  House  Conference 
Center,  726  Jackson  Place,  Washington, 
DC.  The  meeting  will  start  at  9:30  a.m. 
and  end  at  approximately  3:00  p.m. 
Agenda  items  to  be  covered  include: 
organizational  matters  for  the  Board  and 
planning  the  work  of  the  Board  over  the 
next  several  months.  Expedited 
scheduling  considerations  for  this  initial 
meeting  precluded  the  full  notice 
period;  however,  timely  advance  notice 
is  being  provided  to  allow  for 
appropriate  public  review  and 
comment. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Interested  persons  are  encouraged  to 
attend.  Members  of  the  public  may 
submit  to  the  contact  person,  any  time 
before  or  after  the  meeting,  written 
statements  to  the  Board.  Written 
comments  may  be  submitted  by  mail, 
telegram,  or  facsimile,  and  should 
contain  the  writer's  name,  address  and 
commercial,  government,  or 
organizational  affiliation,  if  any. 
FOR  FURTHER  INFORMATION  CONTACT: 
Comments  or  questions  regarding  this 
meeting  may  be  directed  to  DeDe 
Greene,  (202)  514-4224.  or  via 
facsimile.  (202)  514-1783. 

Dated:  )une  30,  1997. 
David  W.  Ogden. 

Associate  Deputy  Attorney  General. 
(FR  Doc.  97-17509  Filed  7-l-«7:  8:45  am] 

nUJNQCOOC  441«-AR-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  To  The  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

Notice  is  hereby  given  that  on  Jime 
17,  1997,  a  proposed  Consent  Decree  in 
United  States  v.  Erie  Coatings  & 
Chemicals,  Inc.  et  al..  Civil  No.  95- 
75842,  was  lodged  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Michigan.  This  Consent 
Decree  resolves  claims  against  twenty- 
two  (22)  parties  ("Settling  Parties") 
under  the  Comprehensive 
Enviroimiental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended, 
42  U.S.C.  9601  et  seq.  ("CERCLA") 
relating  to  the  Erie  Coatings  & 
Chemicals,  Inc.  Superfund  Site  ("Site") 
in  Erie,  Michigan. 

The  Consent  Decree  requires  the 
twenty-two  (22)  SetUing  Parties  to 
reimburse  the  Superfund  in  the  amount 
of  $950,000  for  the  United  States'  past 
costs  incurred  in  conducting  a  removal 
action  at  the  Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  in  United  States  v.  Erie  Coatings  &■ 
Chemicals.  Inc.  et  al.,  D.J.  Ref.  90-11- 
2-1070. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Eastern  District  of  Michigan, 
817  Federal  Building,  231  West 
Lafayette,  Detroit.  Michigan  48226,  and 
at  the  Consent  Decree  Library.  1120  G 
Street,  N.W.,  4th  Floor,  Washington, 
D.C.  20005,  (202)  624-0892.  A  copy  of 
the  proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W..  4th  Floor.  Washington,  DC. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $26.75 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Brace  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[FR  Doc.  97-17246  Filed  7-1-97;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Partial  Ck>nsent 
Decree  Pursuant  to  Clean  Air  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  Hoge  Lumber 
Company,  Civil  Action  No.  3:95  CV 
7044  was  lodged  on  June  9, 1997,  with 
the  United  States  District  Court  for  the 
Northern  District  of  Ohio  (Toledo 
Division).  The  proposed  partial  Consent 
Decree  settles  the  injunctive  relief 
claims  of  Plaintiffs,  the  United  States  of 
America  and  the  State  of  Ohio, 
regarding  Defendant's  violations  at 
Boiler  B004  at  its  facility  in  New 
Knoxville.  Ohio,  of  the  federally- 
approved  State  of  Ohio  Air  Pollution 
Implementation  Plan  ("Ohio  SIP").  The 
proposed  partial  settlement  requires 
Defendant  to  install  an  Electrostatic 
Precipitator  to  control  particulate  matter 
emissions  from  the  boiler  and  to  meet 
the  emissions  limitation  currently  in  its 
Permit  to  Install. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
partial  consent  decree.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  for  the 

The  proposed  partial  consent  decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  Kiroff, 
Lawrence  J.,  Assistant  United  States 
Attorney,  Northern  District  of  Ohio, 
1716  Spielbusch  Avenue — Suite  305, 
Toledo,  OH  43624;  the  Region  5  OfBce 
of  the  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604;  and  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
partial  consent  decree  may  be  obtained 
in  person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $8.25  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bmce  S.  Gelber, 

Chief.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  97-17245  Filed  7-1-97;  8:45  am) 

MLUNO  COOC  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA  ) 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v.  Rohm 
and  Haas  Co.,  Civil  Action  No.  96- 
347P,  was  lodged  on  June  26,  1997  with 
the  United  States  District  Court  for  the 
District  of  Rhode  Island.  Defendant 
Rohm  and  Haas  Co.  was  a  generator  of 
wastes  containing  hazardous  substances 
which  were  disposed  of  at  the  Picillo 
Farm  Site  ("Site")  at  Coventry,  Rhode 
Island. 

The  complaint  filed  by  the  United 
States  under  Sections  107(a)  and 
113(g)(2)  of  CERCLA,  42  U.S.C.  107(a) 
and  113(g)(2),  against  Rohm  and  Haas 
Co.  sought  unreimbursed  costs  incurred 
and  to  be  incurred  related  to  the 
cleanup  of  groundwater  at  the  Site 
under  the  1993  Record  of  Decision 
("ROD").  Under  the  terms  of  the 
proposed  decree,  defendant  will  pay  the 
United  States  $4.35  million  in 
unreimbursed  past  response  costs 
relating  to  the  performance  of  the 
Remedial  Investigation/Feasibility 
Study  pertaining  to  groundwater 
contamination  and  the  issuance  of  the 
1993  ROD,  $110,000  in  future 
unreimbursed  costs  of  oversight  of 
implementation  of  the  Picillo  ROD,  and 
$69,000  for  settlement  of  federal  natural 
resource  damage  claims  for  resources 
under  the  trusteeship  of  the  United 
States  E)epartment  of  Interior. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication,  comments 
relating  to  the  proposed  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environment  and  Natiual  Resources 
Division,  Department  of  Justice, 
Washington,  DC  20530.  and  should  refer 
to  United  States  v.  Rohm  and  Haas  Co., 
D.J.  reference  #90-1 1-2-985 A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of  Rhode 
Island,  Westminster  Square  Building.  10 
Dorrance  Street,  Providence,  RI  02903; 
Region  I,  Office  of  the  Environmental 
Protection  Agency.  90  Canal  Street, 
Boston,  Massachusetts,  and  at  the 
Consent  Decree  Library.  1120  G  Street, 
N.W..  4th  Floor,  Washington,  D.C. 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Deoee  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy  please 


enclose  a  check  in  the  amount  of  $8.25 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gron, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-17311  Filed  7-1-97;  8:45  am) 
BILUNO  CODE  e717-01-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — The  Development  of 
STEP  Ship  Product  Model  Database 
and  Translators  for  Data  Exchange 
Between  U.S.  Shipbuilders 

Notice  is  hereby  given  that,  on  March 
31,  1997.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Intergraph 
Corporation  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership/project  status.  The  parties 
in  this  venture  have  added  a  member  to 
the  project.  The  notifications  were  filed 
for  the  purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Avondale  Industries,  Inc., 
Avondale.  LA  has  been  added  as  a 
member  of  this  project. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Intergraph 
Corporation  intends  to  file  additioiial 
written  notification  disclosing  all 
changes  in  membership. 

On  September  19.  1996.  Intergraph 
Corporation  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  This  notice  has  not  been 
published  yet. 
Conatance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-17247  Filed  7-1-97;  8:45  am) 
aaiJNQ  OOOE  4410-11-M 


DEPARTMENT  Of  LABOR 

Employment  and  Training 
Administration 

Unemployment  Compensation  for 
Federal  Employees  (UCFE)  Program 
Forms  Comment  Request 

action:  Notice. 
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SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Action  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  revision  and 
extension  of  the  Unemployment 
Compensation  for  Federal  Employees 
(UCFE)  Handbook. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  2,  1997.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  hav& 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden'of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated,  electronic 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submissions  or  responses. 
AOOflESSES:  Written  comments  on  this 
notice  may  be  mailed  or  delivered  to 
Merri  Baldwin.  Unemployment 
Insurance  Service.  U.S.  Department  of 
Labor,  Room  S— 4231 .  Frances  Perkins 
Building.  200  Constitution  Ave.,  NW. 


Washington.  DC  20210.  telephone  (202) 
219-7301  ext  185  (this  is  not  a  toll-free 
number)  fax  number  (202)  219-8506. 

SUPPLEMEHTARY  INFORMATION: 

I.  Background 

The  UCFE  law  (5  U.S.C.  8501-8509) 
requires  State  employment  security 
agencies  to  administer  the  UCFE 
program  in  accordance  with  the  same 
terms  and  conditions  as  payable  under 
the  unemployment  insurance  law  of  the 
State  if  their  Federal  service  and  Federal 
wages  had  been  included  as 
employment  and  wages  under  that  State 
law.  Each  State  agency  must  be  able  to 
obtain  from  the  Federal  agency  wage 
and  separation  information  from  each 
claimant  filing  claims  for  UCFE  benefits 
to  enable  them  to  determine  his/her 
eligibility  for  benefits.  The  State 
agencies  record  or  obtain  required  UCFE 
information  on  forms  developed  by  the 
Department  of  Labor.  ES-931.  ES-935, 
and  ES-934.  The  use  of  each  of  these 
forms  is  essential  to  the  UCFE  claims 
process 

Information  pertaining  to  the  UCFE 
claimant  can  only  be  obtained  from  the 
individual's  former  Federal  agency  be 
using  the  Form  ES-931,  Request  for 
Wage  and  Separation  Information.  If  the 
claimant's  former  employer  does  not 
provide  the  information,  the  most 
feasible  and  effective  way  to  obtain  this 
information  is  by  use  of  the  Forms  ES- 
935,  claimant's  Affidavit  of  Federal 
Civilian  Service,  Wages  and  Reason  for 
Separation,  prescribed  by  the 
Department  of  Labor  for  State  agency 
use.  Without  this  information,  we  could 
not  adequately  determine  the  eligibility 
of  former  Federal  employees  and  would 
not  be  able  to  properly  administer  the 
program. 

n.  Current  Actions 

This  is  a  request  for  0MB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3506(c)(2)(A))  of  an 
extension  to  an  existing  collection  of 
information  previously  approved  and 
assigned  OMB  control  No.  1205-0179.  A 
current  inventory  of  144.000  UCFE 
claims  were  filed  in  FY  1995  and  a 
proposed  inventory  of  188,000  UCFE 
claims  will  be  reported  for  by  delayed 
returns  of  completed  Form  ES-931  by 
the  employing  Federal  agency.  This 
form  is  required  to  be  completed  in 
100%  of  all  claims.  Form  ES-934  is 
used  to  obtain  information  when 
missing  or  clarified  data  is  needed  from 


a  Federal  agency.  This  form  is  used  in 
about  10%  of  claims.  Form  ETA  8-32  is 
used  to  provide  a  6-month  summary  of 
verification  activities  by  each  SESA  of 
Form  ES-936,  Verification  of  Wage  and 
Separation  Information,  sent  to  jjayroll 
offices  as  a  result  of  incomplete  and/or 
incorrect  information  entered  on  Form 
ES-931,  Request  for  Wage  and 
Separation  Information.  This  form  is 
used  semi-annually.  Form  ES-939, 
Federal  Agency  Visits  Report,  is 
completed  by  a  SESA  representative,  on 
each  visit  to  a  Federal  agency 
installation  in  coimection  with  he  UCFE 
program.  The  number  of  times  this  form 
is  used  varies  with  each  State. 

Type  of  Review:  Renewal. 

Agency:  Employment  and  Training 
Administration. 

Title:  Unemployment  Compensation 
for  Federal  Employees  (UCFE) 
Handbook. 

OMB  Number:  1205-0179. 

Recordkeeping:  The  Department  of 
Labor  (DOL)  does  not  maintain  a  system 
of  records  for  the  UCFE  program.  UCFE 
records  are  maintained  by  the  SESAs 
acting  as  agents  for  the  Federal 
Government  in  the  administration  of  the 
UCFE  program.  The  DOL  Handbook. 

OMB  Number:  1205-0179. 

Recordkeeping:  The  Department  of 
Labor  (EXDL)  does  not  maintain  a  system 
of  records  for  the  UCFE  program.  UCFE 
records  are  maintained  by  the  SESAs 
acting  as  agents  for  the  Federal 
Government  in  the  administration  of  the 
UCFE  program.  The  DOL  procediues 
permit  the  SESAs,  upon  request,  to 
dispose  of  UCFE  records  according  to 
State  law  provisions.  3  years  after  final 
action  (including  appeals  or  court 
action)  on  the  claim,  or  such  records 
may  be  transferred  in  less  than  the  3- 
year  period  if  microphotographed  in 
accordance  with  appropriate 
microphotography  standards. 

Affected  Public:  State  governments 
(State  employment  security  agencies) 
and  Federal  government  agencies. 

Cite/Reference/Form/etc:  Forms  ES- 
931.  ES-931A,  ES-935,  ES-933,  ES- 
934,  ES-936,  ES-939,  and  ETA  8-32. 

TotaJ  Respondents:  188.000. 

Frequency:  As  needed. 

Total  Responses:  188.000. 

Avemge  Time  per  Response:  .05  min. 

Estimated  Total  Burden  Hours:  28,434 
hrs.  or  chart  for  multiple  forms/ 
information  collections. 


Cite/reference 

Total 
respondents 

Frequency 

Total 
responses 

Average  time           g^^ 

ES-931  ^ 

168,000 

1 

188,000 

.05                   9,400 

35838 


Federal  Register  /  Vol.  62,  No.  127  /  Wednesday.  July  2,  1997  /  Notices 


Crte/reference 


ES-931A  . 
ES-935  ... 
ES-933  .. 
ES-934  ... 
ES-936  ... 
ES-939  ... 
ETAa-32 


Totals 


TotaJ 
respondents 


43,240 

188.000 

3,760 

20,680 

9,400 

75 

53 


Frequency 


Total 
responses 


43.240 

188.000 

3,760 

20,608 

9,400 

75 

106 


453,261 


Average  time 

per  respor»se 

(mins.) 


.05 
.08 
.05 
.05 
.05 
1.75 
.08 


Burden 
(hours) 


2.162 

15.040 

188 

1,034 

470 

131 

9 

28,434 


Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintaining):  $65,807. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  lune  26.  1997. 
Grace  A.  Kilbane, 

Director.  Unemployment  Insurance  Service. 
(FR  Doc.  97-17349  Filed  7-1-97;  8:45  am] 

BIUJMG  COOe  4510-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Change  in  Status  of  an  Extended 
Benefit  (EB)  Period  for  Alaska 

This  notice  announces  a  change  in 
benefit  period  eligibility  under  the  EB 
Program  for  Alaska. 

Summary 

The  following  change  has  occurred 
since  the  publication  of  the  last  notice 
regarding  the  State's  EB  status: 
•  May  24.  1997     Alaska's  13-week 
insured  unemployment  rate  for  the 
week  ending  May  24.  1997.  fell  below 
6.0  percent  and  was  less  than  120 
percent  of  the  average  for  the 
corresponding  period  for  the  prior 
two  years,  causing  Alaska  to  trigger 
"ofT'  EB  effective  June  14,  1996. 

InibniMtion  for  Claimants 

The  duration  of  benefits  payable  in 
the  EB  Program,  and  the  terms  and 
conditions  on  which  they  are  payable, 
are  governed  by  the  Federal-State 
Extended  Unemployment  Compensation 
Act  of  1970.  as  amended,  and  the 
operating  instructions  issued  to  the 
States  by  the  US  Department  of  Labor. 
In  the  case  of  a  State  beginning  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  of 
potential  entitlement  to  each  individual 


who  has  exhausted  all  rights  to  regular 
benefits  and  is  potentially  eligible  for 
Extended  Benefits  (20  CFR  615.13(c)(1)). 
In  the  case  of  a  State  ending  an  EB 
period,  the  State  employment  security 
agency  will  furnish  a  written  notice  to 
each  individual  who  is  filing  claims  for 
Extended  Benefits  informing  him/her  of 
the  EB  period  and  its  effect  on  the 
individual's  right  to  Extended  Benefits 
(20  CFR  615.13(c)(4)). 

Persons  who  believe  they  may  be 
entiUed  to  Extended  Benefits,  or  who 
wish  to  inquire  about  their  rights  under 
the  programs,  should  contact  the  nearest 
State  employment  service  office  or 
unemployment  compensation  claims 
office  in  their  locality. 

Signed  at  Washington,  DC,  on  June  24, 
1997. 

Raymond  Uhalde, 

Acting  Assistant  Secretary  of  Labor  for 
Employment  and  Training. 
(FR  Doc.  97-17350  Filed  7-1-97;  8:45  am] 

BKXtNG  COOe  4610-30-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

[Docket  No.  ICR-e7-381 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Forging  Machines 
(29  CFR  1910.218(a)(2)(i)  and  29  CFR 
1 91 0.21 8(a)(2H>i))— Inspection 
Certifications 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 


format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  29  CFR 
1910.218(a)(2)(i)  and  29  CFR 
1910.218(a)(2)(ii).  The  Agency  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  2, 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-7-38,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-2625,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210.  Telephone:  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 
FOR  SUPPLEMENTARY  INFORMATION 
CONTACT:  Belinda  Cannon,  Directorate  of 
Safety  Standards  Programs, 
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Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor.  Room  N-3605.  200  Constitution 
Avenue,  NW.  Washington.  D.C.  20210, 
telephone:  (202)  219-8161.  Copies  of 
the  referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061.  ext.  100.  or  Barbara  Bielaski  at 
(202)  219-8076,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  on  the  certification  provisions 
of  Forging  Machines,  contact  OSHA's 
WebPage  on  the  Internet  at  http:// 
www.osha.gov/  and  click  on  standards. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  autiiorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  inspection  certification  records 
required  in  29  CFR  1910.218(a)(2)(i)  and 
29  CFR  1910.218(a)(2)(ii)  are  necessary 
to  assure  compliance  with  the 
requirement  for  forging  machines.  They 
are  intended  to  assure  that  the  forging 
machines  have  periodic  and  regular 
maintenance  checks  and  that  guards  and 
point  of  operation  protection  devices 
have  scheduled  and  recorded 
inspections. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
inspection  certification  requirements 
contained  in  29  CFR  1910.218(a)(2)(i) 
and  29  CFR  1910.218(a)(2)(ii}— Forging 
Machines  (currenUy  approved  under 
OMB  Contitjl  No.  1218-0210). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Forging  Machine  (29  CFR 
1910.218(a)(2)(i)  and  29  CFR 
1910.218(a)(2)(ii))— Inspection 
Certifications. 

OMB  Number:  1218—. 

Agency  Number:  Docket  Number  ICR- 
97-38. 

Affected  Public:  State  of  local 
governments;  Business  or  other  for- 
profit 


Number  of  Respondents:  27,700. 

Frequency:  Bi-weekly. 

Average  Time  per  Response:  0.17 
hour. 

Estimated  Total  Burden  Hours: 
224.868. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington.  D.C.  this  25th  day 
of  June  1997. 

John  F.  Martooik, 

Acting  Director,  Directorate  of  Safety 

Standards  Programs. 

[FR  Doc.  97-17352  Filed  7-1-97:  8:45  am) 

BILUNG  COOE  4StO-2»-M 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prolilbited  Transaction  ExemptkNi  97-29; 
Exemption  Application  No.  O-10345,  et  al.] 

Grant  of  individual  Exemptions; 
Washington  National  Retirement  Plan, 
etal 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Labor. 

ACTION:  Notice  of  Typographical 
Corrections. 

SUMMARY:  This  document  contains  a 
Notice  of  Typographical  Corrections 
with  respect  to  a  prior  Notice  of 
Typographical  Corrections  published  on 
June  19,  1997,  at  62  FR  33443  (the  Prior 
Notice). 

CORRECTION:  The  Prior  Notice  contained 
six(6)  references  to  "60  FR".  All  such 
references  to  "60  FR"  are  hereby 
changed  to  read  "62  FR". 

In  addition,  the  first  paragraph  of  the 
third  column  at  62  FR  33443,  relating  to 
Prohibited  Transaction  Exemption  97- 
29.  is  corrected  to  read  as  follows: 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Jan  Broady  of  the  Department,  telephone 
(202)  219^881.  (This  is  not  a  toll-free 
number.) 

Signed  at  Washington.  D.C.  this  26th  day 
of  June.  1997. 

Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration. 
U.S.  Department  of  Labor. 
|FR  Doc.  97-17237  Filed  7-1-97;  8;45  am] 

BILUNG  COOE  4510-49-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  030-32518;  License  No.  37- 
28697-01  ;EA9&-246] 

Apgee  Corporation  (Aliquippa,  PA); 
Confirmatory  Order  Modifying  License 
(Effective  Immediately) 

I 

Apgee  Corporation  (Licensee)  is  the 
holder  of  NRC  License  No.  37-28697-01 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Commission) 
pursuant  to  10  CFR  part  30.  The  license 
was  initially  issued  on  September  30, 
1991,  and  is  due  to  expire  onOctober 
31.  2001.  The  license  authorizes  the 
possession  and  use  of  a  variety  of 
radionuclides  incident  to  the  loading  of 
sealed  sources  into  devices  prior  to 
transfer.  These  devices  are  described  in 
Sealed  Source  «nd  Device  (SSD) 
Registiy  Certificates.  NR-0112-D-101- 
B.  NR-0112-D-102-B.  NR-0112-D- 
104-B.  NR-0112-D-105-S.  NR-0112- 
D-106-B.  NR-0112-D-107-S.  NR- 
0112-D-108-B.  NR-0112-D-109-B. 
NR-0112-D-110-B.  NR-0112-D-111-S. 
and  NR-0112-D-112-B  issued  by  the 
NRC  pursuant  to  10  CFR  part  SZ.The 
Licensee  imports  devices  manufactured 
by  EG&G  Berthold  in  Germany, 
performs  quality  assurance  checks,  and 
transfers  the  devices  to  Berthold 
Systems.  Inc.  for  distribution  within  the 
U.S.  to  specific  and  general  licensees. 
Most  of  the  SSD  Registration  Certificates 
referenced  above  were  originally  issued 
on  October  18.  1991.  Registration 
Certificate  NR-0112-102-B  was  issued 
on  April  26,  1996.  Registration 
Certificate  NR-0112-106-B  was  issued 
on  October  1,  1992.  and  Registration 
Certificate  NR-0112-D-109-B  was 
issued  on  February  16.  1994 
Registration  Certificates  have  no 
expiration  date. 

n 

On  June  11-13,  1996.  during  an 
inspection  of  Apgee  Corporation  and 
Berthold  Systems.  Inc.,  at  their 
Aliquippa,  Pennsylvania  facility,  certain 
apparent  violations  involving  improper 
distribution  of  sources  and  devices  were 
identified,  as  described  in  Inspection 
Report  Nos.  030-20043/96-001.  030- 
21228/96-001  and  030-32518/96-001. 
As  a  result,  a  Confirmatory  Action  Letter 
(CAL)  was  issued  to  the  Licensee  on 
June  19.  1996,  requiring  the  Licensee  to 
perform  a  comprehensive  audit  of  every 
device  and  its  contained  source 
currentiy  being  distributed  and 
distributed  in  the  past.  In  its  response 
to  the  CAL  dated  July  19,  1996.  the 
Licensee  confirmed  that  some  of  the 
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devices  manufactured  by  EG&G 
Berthold  and  distributed  by  the 
Licensee  may  have  deviated  from  the 
SSD  Certificates  of  Registration. 

On  July  22. 1996,  the  NRC  issued  a 
supplement  to  the  CAL  .  The  Licensee 
submitted  further  responses  to  the  CAL 
and  Supplement  by  letters  dated  August 
12.  and  October  15.  1996.  By  letter 
dated  October  28,  1996.  the  NRC 
requested  that  the  Licensee  provide 
additional  information  in  order  that  the 
Commission  could  complete  its 
assessment  of  the  safety  significance  of 
the  identified  deviations.  This 
information  was  submitted  by  the 
Licensee  on  November  27,  December  4, 
and  December  20.  1996. 

By  letter  dated  April  2.  1997.  the  NRC 
informed  the  Licensee  that  it  had 
completed  its  analysis  of  the 
information  submitted  by  the  Licensee. 
The  letter  informed  the  Licensee  that, 
based  upon  the  results  orthe  inspection 
and  the  NRC's  review  of  the  information 
provided,  three  apparent  violations 
were  identified,  including:  (1) 
Distribution  of  devices  not  in 
accordance  with  the  conditions  of  the 
registration  certificate  or  for  which  a 
certificate  of  registration  had  not  been 
issued;  (2)  Cailure  to  conduct  audits  on 
a  quarterly  basis:  and  (3)  failure  to 
distribute  model  LB  7400  series  devices 
with  manuals  that  include  written 
instructions  advising  the  customer  not 
to  lock  the  device  in  the  open  position. 

In  an  enclosure  to  its  April  2,  1997 
letter,  the  NRC  identified  42  areas  of 
concern  regarding  1 1  types  of  devices 
and  a  number  of  areas  for  which 
additional  information  was  still 
required.  The  NRC  expressed  safety 
concerns  in  its  April  2.  1997,  letter 
regarding  the  following  devices,  which 
were  apparently  distributed  without 
conforming  to  the  requirements  of  the 
applicable  registration  certificate:  (1)  LB 
7400  devices  with  alternate  sources;  (2) 
LB  7400  devices  with  pneimiatic 
actuator.  (3)  LB  7400  devices  with 
carbon  steel  transport  bolts;  (4)  LB  300 
IPD/L  devices  with  nusdified  source 
housing  lengths;  (5)  LB  300  IPD/L 
devices  with  new  Amersham  or  Bebig 
sources;  and  (6)  all  LB  AS  devices. 

A  predecisional  enforcement 
conference  was  conducted  with  the 
Licensee  at  the  NRC  Region  I  office  on 
April  24.  1997,  to  discuss  the  apparent 
violations  and  the  concerns  identified  in 
the  NRC  analysis.  During  the 
enforcement  conference,  the  Licensee 
indicated  that  organizational 
weaknesses  in  its  program  led  to  the 
problems.  The  Licensee  also 
acknowledged  that  audits  of  the 
manufacturing  process  performed  by  the 
Licensee  were  not  thorough. 


With  regard  to  the  six  issues  of 
particular  safety  concern  to  the  NRC.  the 
Licensee  indicated  that  it  planned  to 
either  (1)  Submit  a  request  to  amend 
certain  SSD  Registry  Certificates  to 
address  changes  to  the  devices;  (2) 
verify  that  certain  devices  are  in 
compliance  with  the  current  Registry 
Certificates;  and/or  (3)  bring  the  devices 
into  compliance  with  the  c\irrent 
Registry  Certificates.  In  the  case  of  the 
LB  7400  with  pneumatic  actuator,  the 
only  device  in  the  field  had  already 
been  modified  to  comply  with  the 
Registry  Certificate.  The  Licensee  also 
indicated  that  there  were  no  immediate 
safety  concerns  with  any  of  the  devices 
that  were  currenUy  in  the  field.  In 
addition,  the  Licensee  agreed  to  provide 
the  NRC  information  on  those  gauges 
where  NRC  analysis  had  determined 
that  the  information  was  insufficient. 

m 

By  letter  dated  May  8,  1997,  the  NRC 
documented  its  understanding  of  the 
commitments  agreed  to  by  the  licensee. 
The  letter  informed  the  Licensee  that 
the  NRC  had  determined  that  public 
health  and  safety  required  these 
commitments  be  confirmed  by  a 
Confirraatory  Order  Modifying  License 
(Order),  and  that  these  commitments 
would  be  incorporated  into  an  Order 
following  the  Licensee's  written  consent 
to  them.  The  letter  also  informed  the 
Licensee  that  if  it  consented  to  the 
issuance  of  this  Order,  it  would  be 
waiving  its  right  to  request  a  hearing  on 
all  or  any  part  of  the  Order,  and  the 
letter  requested  the  Licensee  to  sign  a 
Hearing  Waiver  indicating  that  it  agreed 
to  such  commitments  and  consented  to 
the  issuance  of  this  Order.  On  May  19, 
1997,  the  licensee  consented  to  issuing 
this  Order  with  the  comaitments.  as 
described  in  Section  IV  below,  by 
signing  a  Hearing  Waiver.  On  May  29. 
1997.  in  a  telephone  conversation 
between  John  McGrath.  UShKC  Region 
I,  and  G.  M.  Smith;  Apgee  Corporation, 
at  NRC's  request,  agreed  to  an  extension 
of  the  dates  for  the  commitments 
identified  in  par^raphs  "C"  and  "E"  of 
this  Order.  Implementation  of  these 
commitments  will  provide  enhanced 
assurance  that  sufficient  resources  will 
be  applied  to  the  Licensee's  quality 
assurance  program,  and  that  distributed 
devices  will  comply  with  their  SSD 
Registry  Certificate  and  NRC 
requirements. 

I  find  that  the  Licensee's 
commitments  as  set  forth  in  Section  IV 
of  this  Order  are  acceptable  and 
necessary  and  conclude  that  with  these 
commitments  the  public  health  and 
safety  are  reasonably  assured.  In  view  of 
the  foregoing.  I  have  determined  that  the 


public  health  and  safety  require  that  the 
Licensee's  commitments  be  confirmed 
by  this  Order.  Based  on  the  above,  and 
the  Licensee's  consent,  this  Order  is 
immediately  effactive  upon  issuance. 


IV 

Accordingly,  pursuant  to  sections  81, 
161b.  161i.  161o.  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  Part  30,  It  is 
hereby  ordered,  effective  inunediately, 
that  License  No.  37-28697-01  is 
modified  as  follows: 

A.  With  respect  to  the  LB  7400 
devices  with  alternative  sources,  within 
seven  months  of  the  date  of  this  Ordo', 
Apgee  shall: 

1.  If  an  amended  SSD  Registry 
Certificate  is  issued  to  allow  for  the 
longer  source  capsules,  complete  the 
replacement  of  the  source  holders  in  the 
devices  to  conform  to  the  amended 
Registry  Certificate;  or 

2.  Recall  the  devices;  or 

3.  Bring  the  devices  into  compliance 
with  the  current  SSD  Registry 
Certificate. 

B.  With  respect  to  the  LB  7400 
devices  with  carbon  steel  transport 
bolts,  within  seven  months  of  the  date 
of  this  Order.  Apgee  shall  obtain 
confirmation  (e.g.,  written,  telephone, 
visual  verification,  etc.)  that  all 
possessors/users  of  the  gauges  have 
replaced  the  non-galvanized  bolts  with 
the  supplied/authorized  galvanized 
replacement  bolts  as  instructed. 

€.  With  respect  to  the  LB  300  IPD/L 
devices  with  modified  source  housing 
lengths,  shield  diameters  and  other 
changes  previously  identified  by  Apgee. 
by  July  31. 1997.  Apgee  shall: 

1.  Complete  a  field  inspection  of  all 
generally  licensed  gauges;  and 

2.  Notify  the  NRC  immediately  of  any 
identified  deviations  from  the  SSD 
Registry  Certificate. 

D.  With  respect  to  the  LB  300  IPD/L 
devices  with  new  Amersham  or  Bebig 
sources,  within  seven  months- of  the 
date  of  this  Order,  Apgee  shall: 

1.  If  an  amended  SSD  Registry 
Certificate  is  issued  to  allow  for  the  new 
sources  and  any  other  changes  to  the 
device  that  have  been  identified  as  not 
being  in  accordance  with  the  Registry 
Certificate,  complete  any  actions  needed 
to  ensure  the  devices  conform  to  the 
amended  Registry  Certificate;  or 

2.  Recall  the  devices;  or 

3.  Bring  the  devices  into  compliance 
with  the  current  SSD  Registry 
Certificate. 

E.  With  respect  to  the  LB  AS  devices. 
Af>gee  shall: 

1.  By  July  31. 1997,  recall  the  devices; 
or 
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2.  By  June  30, 1997,  provide  the  NRC 
with  technical  justification  as  to  the 
safety  of  the  devices  and  as  to  why  they 
should  remain  in  the  public  domain.  If 
the  NRC  determines  that  the  technical 
justification  is  inadequate,  Apgee  shall 
recall  all  devices  within  15  days  of  the 
NRC's  notification  or  by  July  31, 1997. 
whichever  is  the  later  date. 

F.  With  respect  to  the  LB  330  Belt 
Scale  devices  with  increased  diameter 
of  the  source  capsule  and  spacers  in  the 
soiuce  rod,  within  seven  months  of  the 
date  of  this  Order,  Apgee  shall: 

1.  If  an  amended  SSD  Registry 
Certificate  is  issued  to  allow  for  the 
7mm  diameter  source  and  spacers  and 
other  changes  to  the  devices,  complete 
any  actions  needed  to  ensure  the 
devices  conform  to  the  amended 
Registry  Certificate;  or 

2.  Recall  the  devices;  or 

3.  Bring  the  devices  into  compliance 
with  the  current  SSD  Registry 
Certificate. 

G.  Apgee  shall  provide,  in  writing,  the 
following  information  to  the  Director. 
Division  of  Nuclear  Materials  Safety. 
NRC  Region  I,  475  Allendale  Road.  iCii^ 
of  Prussia.  Pennsylvania,  19406: 

1.  Within  30  days  of  the  date  of  this 
Order,  the  schedule  for  performance  of 
the  required  quarterly  audits.  The  NRC 
shall  be  notified  at  least  30  days  in 
advance  of  any  change  of  the  scheduled 
audit  dates. 

2.  Within  30  days  after  the  completion 
of  each  audit,  for  a  period  of  one  year 
from  the  date  of  this  Order,  a  report 
describing  the  results  of  the  quarterly 
audits.  In  cases  where  the  audit 
identifies  deficiencies  in  which  devices 
do  not  comply  with  the  Registry 
Certificate,  the  report  shall  include  a 
description  of  corrective  action  planned 
to  ensure  that  commitments  or 
requirements  are  met.  a  schedule  for 
completion  of  the  corrective  action,  and 
a  basis  as  to  why  the  NRC  should  not 
take  further  enforcement  action  for  the 
continued  failure  to  comply  with  NRC 
requirements. 

3.  Monthly  status  reports  that  iiKlude 
the  status  of  all  actions  required  by  this 
Order. 

H.  If.  for  any  reason,  a  date  specified 
in  the  above  conditions  cannot  be  met, 
Apgee  shall  contact,  in  writing,  Mr.  A. 
Randolph  Blough,  Director,  Ehvision  of 
Nuclear  Materials  Safety,  at  the  address 
in  Provision  G  above. 

The  Regional  Administntor.  Region  I, 
may  relax  or  rescind,  in  writing,  any  of 
the  above  conditions  upon  a  showing  by 
the  Licensee  of  good  cause. 


Any  person  adversely  affected  by  this 
Confinnatoiy  Order,  other  than  the 


Licensee,  may  request  a  hearing  within 
20  days  of  its  issuance.  Where  good 
cause  is  shown,  consideration  will  be 
given  to  extending  the  time  to  request  a 
hearing.  A  request  for  extension  of  time 
must  be  made  in  writing  to  the  Director, 
Office  of  Enforcement,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  include  a  statement  of 
good  cause  for  the  extension.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  ATTN:  Chief, 
Docketing  and  Service  Section. 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  I,  475  Allendale  Road,  King 
of  Prussia,  Peimsylvania  19406,  and  to 
the  Licensee.  If  such  a  person  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  interest  is  adversely  affected  by  this 
Order  and  shall  address  the  criteria  set 
forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  bearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  speci^ed  in 
Section  IV  above  shall  be  final  20  days 
from  die  date  of  this  Order  without 
further  order  or  proceedings.  If  an 
extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  IV  shall 
be  final  when  the  extension  expires  if  a 
hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  immediate  effectiveness  of 
this  order. 

For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland  this  26th  day 
of  June,  1997. 

Birector,  Office  of  Enforcement. 

(FR  Doc.  97-17294  Filed  7-1-97;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISStON 

[Docket  No.  040-8968,  Uoenae  Na  SMC- 
1559,  EA  97-303] 

Envirocare  of  Utah,  inc..  Salt  Lake  City, 
UT;  Confirmatory  Ordar  (Effactiva 
Immediataiy) 


Envirocare  of  Utah,  Inc.,  (Envirocare) 
is  the  holder  of  Utah  License  No. 
UT2300249  issued  by  the  State  of  Utah. 
The  State  license  authorizes  Envirocare 
to  transfer,  receive,  possess  and  use 
designated  radioactive  material  as 
specified  therein.  The  State  license  was 
most  recently  amended  on  August  16, 
1996,  and  is  ciurently  under  timely 
renewal  status.  Envirocare  is  also  the 
holder  of  NRC  License  No.  SMC-1559, 
issued  by  the  Nuclear  Regulatory 
Commission  (NRC  or  Comfflission).  The 
NRC  license  authorizes  Envirocare  to 
possess  and  dispose  of  source  material 
as  defined  in  10  CFR  Part  40,  but  does 
not  authorize  possession  of  Special 
Nuclear  Material  (SNM).  The  NRC 
license  was  issued  on  November  19, 
1993;  was  most  recendy  amended  on 
August  7,  1996;  and  is  due  to  expire  on 
November  30,  2003.  • 

n 

NRC  requirements  in  10  CFR  150.10 
state,  in  part,  that  any  person  in  an 
Agreement  State  who  receives  <»         ^ 
possesses  SNM  in  quantities  not 
sufficient  to  form  a  critical  mass  is 
exempt  from  the  requirements  for  a 
license  contained  in  Chapters  6,  7,  and 
8  of  the  Atomic  Energy  Act.  10  CFR 
150.11(a)  stales,  in  part,  that  special 
nuclear  material  in  quantities  not 
sufficient  to  form  a  critical  mass  means 
uranium  enriched  in  the  isotope  U-235 
in  quantities  not  exceeding  350  grams  of 
contained  U-235. 

On  June  9-10,  1997,  the  NRC 
conducted  an  inspection  of  Envirocare '« 
facility  near  Clive.  Utah.  During  the 
inspection,  the  NRC  identified  that 
Envirocare  had  received,  and  had 
caused  to  be  present  on  site,  SNM  in 
excess  of  the  350  gram  limit  defined  by 
the  formula  in  10  CFR  150.11. 
Specifically,  the  inspection  revealed 
that  Envirocare  had  caused  to  be  present 
on  site  more  than  2.400  grams  of 
uranium-235  that  had  not  been  disposed 
of. 

Based  on  further  review  of 
Envirocare's  procedures,  the  NRC 
concluded  that  Envirocare  did  not 
correctly  account  for  all  SNM  under  its 
control  that  is  awaiting  disposal  as 
being  in  its  possession,  which  resulted 
in  possession  of  SNM  in  excess  of  the 
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quantities  specified  in  10  CFR  150.10 
and  10  CFR  150.11(a),  a  violation  of  the 
requirement  for  an  NRC  license. 

m 

As  a  result  of  the  NRC  findings,  the 
NRC  issued  to  Envirocare  a 
Confinnatory  Action  Letter  (CAL)  on 
June  12.  1997,  which  confirmed  that 
Envirocare  would  take  certain  actions. 
These  actions  included:  (1) 
Discontinuing  receipt  of  SNM  at  its 
facility,  except  in  clearly  defined 
circumstances,  until  receipt  of  written 
approval  by  the  NRC;  and  (2)  submitting 
a  plan  to  the  NRC  for  removal,  or 
disposal  at  its  site  by  June  25.  1997,  of 
waste  materials  such  that  the  sum  of  all 
SNM  remaining  on  site  would  not 
exceed  the  formula  quantity  prescribed 
by  10  CFR  150.11  and  Envirocare's 
Agreement  State  license. 

Envirocare  submitted  a  plan  on  June 
16,  1997,  to  NRC  in  accordance  with 
these  commitments.  In  addition,  in  a 
letter  dated  fune  18.  1997.  Envirocare 
requested  an  extension  of  the  June  25. 
1997  deadline,  to  August  1.  1997.  with 
respect  to  achieving  compliance  with 
NRC  requirements. 

On  June  19.  1997,  representatives  of 
Envirocare  met  with  representatives  of 
the  NRC  staff  during  a  management 
meeting  at  the  NRC  headquarters  office 
in  Rockville.  Maryland.  Chiring  the 
meeting,  the  NRC  discussed  the 
commitments  described  in  the  CAL  and 
proposed  that  Envirocare  not  receive 
any  shipments  of  SNM  pending  written 
NRC  approval,  except  for  shipments  in 
transit  as  of  June  1 1 .  1997,  as  provided 
in  Paragraph  rV.2  of  this  Order.  In 
addition,  by  letter  dated  June  23.  1997, 
the  NRC  described  to  Envirocare  the 
NRC's  understanding  of  Envirocare's 
commitments,  and  proposed 
incorporating  those  commitments  into  a 
Confirmatory  Order. 

Envirocare  subsequently  consented  to 
issuing  this  Order  with  the  conditions, 
as  described  in  Section  IV  below,  in  a 
waiver  signed  on  lune  25,  1997. 
Envirocare  also  agreed  to  waive  its 
hearing  rights.  The  NRC  has  reviewed 
the  above  conditions  and  concludes  that 
implementation  of  these  actions  would 
provide  enhanced  assurance  that 
Envirocare's  program  for  disposal  of 
radioactive  material  will  be  conducted 
safely  and  in  accordance  with  NRC 
requirements. 

I  find  that  Envirocare's  commitments 
as  set  forth  in  Section  TV  are  acceptable 
and  necessary  to  provide  for  the  public 
health,  safety,  and  interest.  In  view  of 
the  foregoing,  I  have  determined  that 
Envirocare's  commitments  should  be 
confirmed  by  this  Order.  Based  on  the 
above  and  Envirocare's  consent,  this 


Order  supersedes  the  CAL  dated  June 
12,  1997,  and  is  immediately  effective 
upon  issuance. 

IV 

Accordingly,  pursuant  to  sections  53, 
161b,  161i,  1610,  182  and  186  of  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  parts  70  and  150, 
/( is  hereby  ordered,  effective 
immediately,  That: 

1.  Effective  immediately,  Envirocare 
shall  not  receive  Special  Nuclear 
Material  (SNM)  at  its  facility  until  four 
business  days  after  compliance  with 
Condition  4,  except  as  described  in 
Condition  2  below,  unless  Envirocare 
has  received  written  authorization  from 
the  NRC.  Such  authorization  will  be 
based  on  review  and  approval  by  the 
NRC  of  Envirocare's  submittal  of  a 
compliance  plan  for  meeting  the  terms 
of  the  exemption  granted  in  10  CFR 
150.10  and  150.11  relating  to  possession 
of  SNM.  NRC  and  Envirocare  will  meet 
on  or  before  July  3,  1997,  to  discuss  the 
issue  of  SNM  possession  limits. 
Envirocare  shall  submit  its  compliance 
plan  no  later  than  July  7.  1997.  This 
condition  applies  to  mixed  and  non- 
mixed  low-level  radioactive  waste 
containing  SNM. 

2.  Shipments  of  SNM  enroute  to  the 
Envirocare  facility  as  of  June  11, 1997, 
may  be  received  at  the  focility.  In 
addition,  any  shipment,  whether  or  not 
enroute  by  June  11.  1997,  containing 
one  gram  or  less  of  SNM  per  conveyance 
(single  rail  car  or  truck)  may  be 
received. 

3.  All  SNM  within  the  restricted  area 
at  the  site,  other  than  SNM  placed 
within  the  disposal  cell,  shall  be 
included  in  determining  application  of 
the  exemption  granted  in  10  CFR 
150.10.  This  condition  is  an  interim 
condition  and  will  be  replaced  by  the 
compliance  plan  required  by  condition 
1  above,  after  written  approval  of  the 
compliance  plan  by  the  NRC. 

4.  Envirocare  will  submit  to  the  NRC 
no  later  than  August  4, 1997,  written 
confirmation,  under  oath  or  affirmation, 
that  the  actions  described  in  the 
disposal  plan  dated  June  16.  1997,  have 
been  completed. 

5.  Any  written  communication 
submitted  by  Envirocare  in  connection 
with  this  Order  shall  be  provided  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
D.C.  20555.  and  to  the  Regional 
Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arlington, 
Texas  76011-8064. 

The  Regional  Administrator,  NRC 
Region  IV,  may  relax  or  rescind,  in 


writing,  any  of  the  above  conditions 
upon  a  showing  by  Envirocare  of  good 


cause. 


Any  person  adversely  affected  by  this 
Confirmatory  Order,  other  than 
Envirocare,  may  request  a  hearing 
within  20  days  of  its  issuance.  Where 
good  cause  is  shown,  consideration  will 
be  given  to  extending  the  time  to  request 
a  hearing.  A  request  for  extension  of 
time  must  be  made  in  writing  to  the 
Director.  Office  of  Enforcement.  U.S. 
Nuclear  Regulatory  Commislion 
Washington,  DC.  20555,  and  include  a 
statement  of  good  cause  for  the 
extension.  Any  request  for  a  hearing 
shall  be  submitted  to  the  Secretary,  U.S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Docketing  and  Service  Section, 
Washington,  DC.  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
NRC  Region  IV,  611  Ryan  Plaza  Drive. 
Suite  400.  Arlington,  Texas  76011-8064, 
and  to  Envirocare.  If  such  a  person 
requests  a  hearing,  that  person  shall  set 
forth  with  particularity  the  manner  in 
which  his  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Confirmatory  Order  should 
be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  rv  above  shall  be  final  20  days 
from  the  date  of  this  Order  without 
further  order  or  proceedings.  An  answer 
or  a  request  for  hearing  shall  not  stay 
the  immediate  effectiveness  of  this 
order. 

Dated  at  Rockville,  Maryland  this  25th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
JanMS  Liebennan, 
Director,  Office  of  Enforcement. 
[PR  Doc.  97-17293  Filed  7-1-97;  8:45  am] 
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NUCLEAfmEQULATOMY 


SNflOppwtHMi^  for  S  HeMlflQ 


The  U.S.  Nuclear  Regulatory 
CooHBiMioa  (the  Commission)  is 
coasidering  isstiaoce  of  aa  amendmeat 
to  Facility  Operatiag  Licenae  Not.  DPR- 
77  and  DPR-79  issued  to  the  Tmnessee 
Valley  Authority  (TV A,  the  licensee)  for 
operatioa  of  the  Sequoyah  Nuclear 
Flaat,  Units  1  and  2  located  in  Hamilton 
County,  Tennessee.  This  action  is  being 
considered  in  respoaso  to  a  TVA 
amendment  request  dated  Stytwahw 
26, 19Vv. 

Tbe  iMt>posed  aatendawnts  would 
remove  the  fire  protectioB  Hcense 
coaditiaa  fcM-  each  unit  and  rriocate 
various  fire  protection  details  from  the 
Sequoyah  Tecknical  Specifications 
(TSs)  to  the  Sequoyah  Fue  Protection 
Report,  wkich  is  r^acenced  in  the 
Sequoyah  Final  Safety  Analysis  R^ort 
(FSAR).  Cuideliaes  for  rriocation  ot  fire 
protection  details  were  provided  in  NRC 
Generic  Lettn-  (GL)  88-12.  dated  August 
2, 1988.  The  amoHfanmits  would 
remove  fire  protection  requiremeats 
from  the  TSs  in  four  au^or  areas:  (1)  Fire 
detection  systems,  (2)  fire  suppression 
systems,  (3)  fire  barriers,  and  (4)  fire 
brigade  staffing  requimnents. 

Before  issuance  of  the  proposed 
license  aaoendment,  the  Commisnon 
will  have  made  finding*  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commissifm's 
regulations. 

The  CemmissioB  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commissicm's  regulations  in  10  CFR 
50.92,  this  means  that  operation  of  the 
fsciUty  in  accordance  with  die  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previoiisly 
evaluated:  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  firom 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
niArgin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazuds  considwation,  which  is 
presented  below: 

Operation  of  Sequoyah  Nuclear  Plant 
(SQN)  in  accordance  writh  the  proposed 
amendment  wrill  not: 


1.  Involve  a  significant  increase  in  the 
probability  or  conseq«encM  of  an  accideat 
previously  evalMsted. 

The  proposed  TS  chaafe  implemeats  the 
guidance  of  NRC  GflBeric  Letter  M-10. 
"ImpleoMatatioB  of  Fire  Protection 
RequirenoaU,"  and  GL  M-12.  "Removal  af 
Fire  ProtactioD  Requirements  from  the 
Technical  SpeciiicatiaBS."  TVA's  piopoeed 
change  is  adnaimstTative  is  nature  since  no 
technical  requirements  ve  being  changed. 
The  cuneot  technical  specificatioas 
■uociated  with  fire  protectign  are  removed 
Mid  are  relocated  te  the  SQN  FSAR.  hi 
•Mitioa.  implemwatatiria  ol  the  prepoeed 
standard  fice  pratectian  lioease  conditioa 
provides  mumtwmce  that  any  Kiture  changes  to 
the  SQN  Fire  Protectiaa  ProipHB  wouk)  not 
advmwiy  dftct  the  ability  ta  ac^eve  and 
Tnir*ii'n  mIb  shutdown  in  the  event  of  a  fire. 
Smoa  the  teckiicai  contaat  of  the  Firs 
Protectiaa  lequkeaMots  hare  not  dtaaged, 
this  aawadaMBt  daas  aat  invsive  a 

[xeaae  in  te  prahah&lity  or 
I  of  an  aoddaal  previously 
evahiatod. 

2.  Create  the  paeeibility  af  a  new  or 
different  kmd  af  accideni  from  any 
previously  aaalyzad. 

The  propoaed  chaafBS  to  the  fire  protectisa 
requirwaewts  in  this  proposed  amendment 
■re  admiaiatntive  ia  natare.  Technical 
requirements  aasociatod  with  SQN's  Fin 
Protectiaa  Systems  have  not  heea  altered. 
Accordingly,  the  aaMadaMBt  does  not  create 
the  possiMity  of  a  new  er  difierant  kind  of 
accident  from  say  previaasly  analyzed. 

3.  Invoh^e  a  lipaifirant  reduction  in  • 
macgin  of  safety. 

The  techaical  requicaaMats  for  fire 
piotectioa  are  reiocstad  from  the  TSs  to  the 
FSAR  by  lafeieace  to  the  Fk«  Protection 
Report  for  Sequoyah  Nuclear  Plant  This 
report  was  si^mitted  to  NRC  hy  letter  dated 
August  30, 1996.  The  report  contains  die 
tachnicri  requirements  far  SQ^'s  Fire 
Protection  Prograas.  Under  TVA't  proposed 
TS  change,  the  operatioaal  conditions, 
testing  and  remedial  action  requiremeatB. 
that  are  removed  from  TSs  and  relocated  to 
the  Fire  Protection  Report  reaudn  unchanged. 
The  existing  plant  procodures  will  continue 
to  provide  die  specific  instructions  for 
implementing  these  technical  requirements. 
Since  techninl  requirements  are  not 
changed,  the  proposed  »-KMiy»  does  not 
involve  a  reduction  ia  the  aucgia  of  safety. 

The  NHIC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  ai^iears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  ctMnments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 


expiration  of  the  30-day  notice  period. 
However,  should  ciictimstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazanls  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
public  in  the  Fadaral  lagistar  a  notice 
of  issuance  and  pnrvide  iar  opportunity 
for  a  hearing  after  issuance.  The 
Conmiission  expects  that  the  need  to 
take  this  action  will  occur  very 
infre^ently. 

Written  conunents  may  be  submitted 
by  Buil  to  die  Chief,  Rules  Review  and 
Directives  ftanch.  Division  of  Freedom 
of  laformatioB  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  lagjatw 
notice.  Writtm  comments  may  also  be 
delivered  to  Room  6D22.  Two  White 
FUat  North.  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  pja.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Puhlic  Document 
Room,  the  Grimaa  Building.  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  fw  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  4,  1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  fKility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  Kaaring  and  a  petition  for  leave  tc 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Ekunestic  Licensing  Proceedings"  in  10 
CFH  part  2.  Interested  persons  should 
consult  a  ciirrent  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Sdmt,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Chattanooga-Hamilton  County  Library, 
1101  Broad  Street,  Chattanooga, 
Tmmessee  37402. 

If  a  request  fat  a  hearing  or  petition 
for  leave  to  intervene  is  filed  by  the 
above  date,  the  Commission  or  an 
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Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petidoner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 


relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Sti^et,  NW., 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
General  Counsel,  Termessee  Valley 
Authority,  400  West  Summit  Hill  Drive. 
ET  lOH,  Knoxville,  Tennessee  37902, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a){l)  (iHv)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  26,  1996, 
which  is  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  located  at 
the  Chattanooga-Hamilton  County 


Library.  1001  Broad  Street.  Chattanooga, 
Tennessee  37402. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Ronald  W.  Heman, . 

Senior  Project  Manager.  Project  Directorate 
n-3.  Division  of  Reactor  Projects — I/U,  Office 
of  Nuchar  Reactor  Regulation. 

[PR  Doc.  97-17295  Filed  7-1-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSiON 

[Docket  No.  070-00364;  License  No.  SNM- 
414] 

Finding  of  No  Significant  Impact 
Related  to  Amendment  of  Materials 
(Babcocli  and  Wilcox,  Nuclear 
Environmental  Services,  Inc.),  Parks 
Township,  PA 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  issuing  an 
amendment  to  Materials  License  No. 
SNM^14.  held  by  Babcock  and  Wilcox, 
Nuclear  Environmental  Services,  Inc. 
(B&W  or  the  licensee),  to  authorize  the 
decommissioning  of  B&W's  operating 
facility  in  Parks  Township,  PA. 

Summary  of  Environmental  Assessment 

Background 

B&W  is  the  current  holder  of  NRC 
Radioactive  Materials  License  No. 
SNM— 414  for  the  operational  facility 
located  in  Parks  Township,  PA  (Parks 
Facilities).  It  authorizes  B&W  to  use 
byproduct  material  and  plutonium  and 
uranium  isotopes  in  decontamination, 
packaging,  storage,  and  shipment 
activities  for  residual  contamination  and 
waste  resulting  from  the  former  Special 
Nuclear  Material  processing  operations 
at  B&W's  Parks  Facilities  and  for  use  in 
service  activities  involving  the  receipt, 
storage,  decontamination, 
refurbishment,  and  transfer  of  parts  and 
equipment  contaminated  with 
byproduct  material.  By  letter  dated 
January  26,  1996,  B&W  informed  the 
NRC  staff  that  it  intended  to 
decommission  the  Parks  Facilities.  On 
October  10,  1996,  the  NRC  published  a 
notice  in  the  Federal  Register 
summarizing  B&W's  intention  to 
decommission  the  Parks  Facilities  and 
offering  mterested  individuals  with  an 
opportunity  to  request  a  hearing  on  the 
staff's  action  (61  FR  53240).  The  staff 
did  not  receive  any  requests  for  a 
hearing  from  interested  members  of  the 
public  in  response  to  the  Federal 
Register  Notice. 

On  October  24, 1995.  activities 
associated  with  the  adjacent  Shallow 


Land  Disposal  Area  were  incorporated 
into  NRC  License  No.  SNM-2001. 
Activities  and  property  at  the  adjacent 
Shallow  Land  Disposal  Area  were  not 
included  in  the  NRC  staffs  review  of  the 
decommissioning  plan  for  the  Parks 
Facilities. 

Proposed  Action 

The  objective  of  the  decommissioning 
project  is  to  decontaminate  and 
decommission  the  Parks  Facilities  to 
permit  release  for  unrestricted  use  and 
termination  of  NRC  License  No.  SNM- 
414. 

To  accomplish  this  goal  B&W  will 
perform  the  following  decommissioning 
activities: 

•  Remove  building  slabs,  basements, 
and  sub-surface  utilities  and  structures; 

•  Excavate  soil  from  under  buildings 
and  other  locations  on  the  site; 

•  Ship  excavated  soil  which  exceeds 
unrestricted  use  limits  to  a  licensed 
low-level  radioactive  waste  disposal 
facility; 

•  Survey  and  backfill  excavations; 

•  Perform  a  radiological  survey  of  the 
site;  and 

•  Conduct  a  post-remediation 
groundwater  monitoring  program. 

Need  for  Proposed  Action 

The  proposed  action  is  necessary  to 
allow  B&W  to  remove  radioactive 
material,  attributable  to  licensed 
operations  at  the  site,  to  levels  that 
permit  unrestricted  use  of  the  site  and 
termination  of  NRC  License  No.  SNM- 
414. 

Alternatives  to  the  Proposed  Action  and 
Impacts  -^ 

Allowing  the  licensee  to  leave  the 
facility  in  its  current  radiological 
condition  (i.e.,  "No  action")  would 
constitute  a  violation  of  NRC's 
regulations  at  10  CFR  70.38(d)l-4, 
which  require  that  licensees  begin 
decommissioning  of  the'ir  facility  at  the 
cessation  ol  licensed  operations. 
Further,  the  no  action  alternative  woiUd 
result  in:  (1)  Perpetual  care  of  the  site 
in  its  current  condition  to  prevent 
public  access  and  exposure  to  the 
radiological  contamination,  thereby 
foreclosing  productive  uses  of  the  site; 
and  (2)  possible  off  site  exposure 
resulting  from  migration  of  the 
radiological  contamination.  In  addition, 
allowing  the  licensee  to  leave  the 
facility  in  its  current  radiological 
condition  would  require  that  NRC  grant 
a  request  to  extend  the  time  period  for 
deconunissioning  in  NRC's  regulations 
pursuant  to  10  CFR  70.38(e),  if  NRC 
determines  that  the  extension  is  not 
detrimental  to  the  public  health  and 
safety  and  is  otherwise  in  the  public 


interest.  In  order  for  a  licensee's  request 
for  an  extension  to  be  considered,  the 
licensee  must  submit  the  request  to  NRC 
not  later  than  30  days  before  notification 
is  required  (i.e.,  not  later  than  30  days 
after  the  facility  reverts  from  "active"  to 
"decommissioning"  status).  A  request 
for  an  extension  or  alternative  schedule 
for  decommissioning  may  be  approved, 
if  warranted,  after  considering  the 
following: 

1.  Whether  it  is  technically  feasible  to 
complete  the  decommissioning  within 
the  24-month  period; 

2.  Whether  sufficient  waste  disposal 
capacity  is  available  to  allow  the 
completion  of  the  decommissioning 
within  the  24-month  period; 

3.  Whether  a  significant  volume 
reduction  in  waste  requying  disposal 
will  be  achieved  by  allowing  short-lived 
radionuclides  to  decay; 

4.  Whether  a  significant  reduction  in 
radiation  exposure  to  workers  can  be 
achieved  by  allowing  short-lived 
radionuclides  to  decay;  and 

5.  Other  site-specific  fectors.  such  as 
the  regulatory  requirements  of  other 
agencies,  lawsuits,  groundwater-water 
treatment  activities,  monitored  natural 
groundwater  restoration,  actions  that 
could  result  in  more  environmental 
harm  then  deferred  cleanup,  and  other 
factors  beyond  the  control  of  the 
licensee. 

The  NRC  staff  has  reviewed  the 
deconunissioning  plan  for  the  bcility 
and  has  determined  that  none  of  these 
factors  is  applicable  to  the 
decommissioning  of  the  licensee's 
facility. 

In  addition,  approval  of  the  request 
must  also  be  in  the  "public  interest." 
NRC  has  determined  that  it  is  normally 
in  the  public's  intwest  to  have 
radiologically  contaminated  areas 
remediated  shortly  following  permanent 
cessation  of  operations.  NRC  has  stated, 
"When  decommissioning  is  delayed  for 
long  periods  following  cessation  of 
operations,  there  is  a  risk  that  safety 
practices  may  become  lax  as  key 
personnel  relocate  and  management 
interest  wanes.  In  addition,  bankruptcy, 
corporate  takeover,  or  other  unforeseen 
changes  in  company's  financial  status 
may  complicate  and  perhaps  further 
delay  decommissioning."  (59  FR  36027). 
In  addition,  waste  disposal  costs  have, 
in  the  past,  increased  at  rates 
significanUy  exceeding  the  rate  of 
ii^tion  and.  as  such,  delaying 
remediation  will  result  in  higher  costs 
to  the  public,  if  the  government 
eventiially  assumes  responsibility  for 
the  decommissioning.  Therefore,  in 
evaluating  a  hc^Mee's  request  for  an 
extension.  NRC  staff  should  consider 
whether  the  licensee  has  adequately 


addressed  how  postponing 
decommissioning  would  be  in  the 
public's  interest.  For  the  reasons 
summarized  above  the  NRC  staff  has 
determined  that  postponing  the 
decommissioning  of  the  Parks  Facilities 
is  not  in  the  public's  interest. 

An  alternative  considered  by  the 
licensee  was  to  install  a  crushing  plant 
on  site,  demolish  the  building  and 
process  the  building  rubble  through  the 
crushing  plant.  According  to  the 
licensee,  this  alternative  was  similar  to 
an  operation  successfully  performed 
during  the  deconunissioning  of  its 
Apollo,  PA  site  under  NRC  License  No. 
SNM-145.  The  crushed  rubble  would  be 
sampled  as  it  came  out  of  the  plant  Any 
material  that  exceeded  the  current 
release  criteria  would  be  shipped  to  a 
licensed  low-level  radioactive  waste 
disposal  fecility.  Material  below  the 
release  criteria  would  remain  on  site 
and  be  used  as  fill  material  after  soil 
exceeding  the  release  criteria  had  been 
removed  and  shipped  for  disfmsal.  The 
licensee  abandoned  this  alternative  for 
several  reasons.  The  crushed  rubble 
remaining  on  the  site  may  have 
increased  the  radiological  dose  to 
members  of  the  public,  the  cost  of  this 
alternative  far  exceeds  the  cost  of  the 
proposed  action,  and  the  overall 
deconunissioning  schedide  would  have 
been  impacted.  Given  these 
considerations,  NRC  staff  has  not  further 
evaluated  this  alternative. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an 
Enviroiunental  Assessment 
summarizing  the  results  of  the  NRC 
staff's  review  of  the  licensee's  final 
decommissioning  plan.  Based  on  the 
NRC  staff's  evaluation  of  B&W's  final 
decommissioning  plan,  it  was 
determined  that  the  proposed 
deconunissioning  can  be  carried  out  in 
a  manner  that  is  in  compliance  with 
NRC's  public  and  occupational  dose 
limits,  effluent  release  limits,  and 
residual  radioactive  material  limits.  As 
a  result,  the  approval  of  the  proposed 
action  (i.e.,  decommissioning  of  the 
Parks  Facilities  in  accordance  with  the 
commitments  in  NRC  License  No. 
SNM-414  and  the  final 
decommissioning  plan)  will  not  have  a 
significant  effect  on  the  quality  of  the 
hiunan  environment.  Based  on  this 
assessment,  the  Commission  has 
determined  not  to  prepare  an 
environmental  impact  statement  for  the 
prop>osed  action. 

Farther  IniiDnBation 

The  Environmental  Assessment  and 
other  documents  related  to  this 
proposed  action  are  available  for  public 
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inspection  and  copying  at  the 
Commission's  Public  Document  Room, 
located  at  2120  L  Street  NW., 
Washington  DC.  20555  and  NfRC's  Local 
Public  Document  Room  located  at  the 
Apollo  Memorial  Library,  219  North 
Pennsylvania  Avenue,  Apollo.  PA 
15613. 

For  further  information,  contact 
Dominick  Orlando,  US  NRC,  Mailstop 
T-8F37,  Washington,  DC  20555-001, 
telephone  (301)  415-6947. 

Dated  at  Rockville.  Maryland,  this  24th  day 
of  June,  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  W.N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch.  Division  of  Waste 
Management,  Office  of  Nuclear  Materia] 
Safety  and  Safeguards. 
(FR  Doc.  97-17296  Filed  7-1-97;  8:45  am] 
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NUCt.EAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 
DATE:  Monday,  June  30,  1997. 
PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 
STATUS:  Public. 

MATTERS  TO  BE  CONSIDERED: 

Monday,  June  30 

9:00  a.m.  Affirmation  Session  (Public 
Meeting)  A:  Louisiana  Energy 
Services  Petitions  for  Review  of 
LBP-97-8(May  1,  1997) 
The  schedule  for  Commission 

meetings  is  subject  to  change  on  short 

notice.  To  verify  the  status  of  meetings 

call  (recording)— (301)  415-1292. 

CONTACT  PERSON  FOR  MORE  INFORMATKM: 

Bill  Hill  (301)415-1661. 

***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn.  Operations 
Branch,  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 


electronic  message  to  wmh@nrc.gov  or 
dkw®nrc.gov. 

Dated:  June  27,  1997. 
William  M.  HUI,  Jr.. 

SECY  Tmcking  Officer,  Office  of  the 

Secretary. 

|FR  Doc.  97-17461  Filed  6-30-97;  10:49  am) 

BtLLMG  COOE  TSaO-OI-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendnrtents  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff]  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  June  9,  1997, 
through  June  20,  1997.  The  last 
biweekly  notice  was  published  on  June 
18,  1997  (62  FR  33117). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 


proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  chahge 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infr«quenUy. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike, 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  August  1,  1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
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which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  tiie  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 


must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
heariag  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 ,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti^et,  NW.,  Washington  EX:,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 


public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  CX3,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station.  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois 

Date  of  amendment  request:  May  6, 
1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3/4.7.5, 
"Ultimate  Heat  Sink."  and  the 
associated  bases  to  support  steam 
generator  replacement  and  to 
incorporate  recent  Ultimate  Heat  Sink 
(UHS)  design  evaluations.  The 
replacement  steam  generators  have  a 
larger  primary  side  volume  which 
results  in  a  larger  mass/energy  release  to 
the  contairunent  in  the  event  of  a  loss- 
of-coolant  accident  (LOCA),  and  a 
corresponding  increase  in  the  heat  load 
to  the  UHS. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  p>robability  or 
consequences  of  an  accident  previously 
evaluated. 

TS  3/4.7.5  establishes  the  operating 
requirements  for  the  UHS.  Operation  of  the 
UHS  within  its  design  basis  ensures  the 
following:  (1)  Sufficient  cooling  capacity  is 
available  for  continued  operation  of  safety 
related  equipment  during  normal  and 
accident  conditions  and  (2)  adequate 
inventory  is  available  to  provide  a  30-day 
cooling  water  supply  to  safety  related 
equipment.  Design  analyses  supporting  the 
proptosed  TS  changes  provide  full 
qualification  of  the  UHS. 

A  loss  of  off  site  power  (LOOP)  coincident 
with  a  loss  of  coolant  accident  (LOCA). 
designated  a  LOOP/LOCA,  on  one  unit,  in 
conjunction  with  the  non-accident  unit 
proceeding  to  an  orderly  shutdown  and 
cooldown  from  maximum  power  using 
normal  operating  procedures,  remains  the 
limiting  design  basis  event  for  the  UHS  basin 
temperature. 

The  proposed  changes  to  the  UHS  Limiting 
Condition  for  Opieration  for  basin 
temperature  and  the  number  of  fans  running 
do  not,  in  themselves,  factor  into  any 
initiating  event  for  Updated  Final  Safety 
Analysis  Report  (UFSAR)  Chapter  15 
accidents  and.  consequently,  do  not  increase 
the  probability  of  occurrence  for  these 
previously  evaluated  accidents. 

The  UHS  plays  a  vital  role  in  mitigating  the 
consequences  of  any  accident  or  transient. 
The  prop>osed  changes  will  ensure  that  the 
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minimum  conditions  necessary  for  the  UHS 
to  perform  its  design  functions  will  always  be 
met.  Engineering  calculations  demonstrate 
that  the  SX  [essential  service  waterl  pump 
discharge  design  temperature  limit  of  lOCF. 
which  was  assumed  as  an  initial  input  for  the 
accident  analyses,  is  preserved. 
Consequently,  the  proposed  changes  to  the 
number  of  cooling  tower  fans  required  to  be 
running  in  high  speed  relative  to  the  SX 
pump  discharge  temperature  do  not  increase 
the  consequences  of  any  accident  previously 
evaluated. 

The  two  unit  plant  trip  from  full  power 
with  the  loss  of  normal  auxiliary  feedwater 
(AF)  supply  source  has  been  shown  to  be 
more  limiting  than  the  LOOP/LOCA  scenario 
for  UHS  makeup  and  volume  considerations. 

The  proposed  changes  to  the  UHS  LCO  for 
minimum  basin  water  level  do  not,  in 
themselves,  factor  into  any  initiating  event 
for  the  UFSAR  Chapter  15  accidents  and, 
consequently,  do  not  increase  the  probability 
of  occurrence  for  these  previously  evaluated 
accidents. 

The  propKJsed  changes  to  increase  the 
minimum  basin  water  levels  ensure  there  is 
a  sufficient  volume  of  water  in  the  UHS  basin 
at  all  times.  With  these  proposed  chtmges, 
the  UHS  will  perform  its  design  function  for 
the  required  30  days,  and  the  consequences 
of  any  accident  previously  evaluated  are  not 
increased. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  supporting  analyses  for  the  revised  TS 
3/4.7.5  do  not  involve  a  new  or  di^erent  kind 
of  accident  from  any  accident  previously 
evaluated.  The  proposed  limits  on  SX  basin 
minimum  water  level,  maximum  basin 
temperature,  and  the  number  of  fans 
operating  are  within  the  design  capabilities 
of  the  UHS.  and  ensure  that  the  UHS  will 
always  be  in  a  condition  to  perform  its  design 
function  in  the  event  of  an  accident  or 
transient.  New  and  revised  analyses  which 
support  the  requested  TS  changes  ensure  the 
full  qualification  of  the  UHS.  The  UHS  will 
not  be  operated  in  a  different  manner  such 
that  the  possibility  of  a  new  or  different  kind 
of  accident  would  be  created.  Consequently, 
these  changes  do  not  create  the  (Kissibility  of 
a  new  or  different  kind  of  accident  from 
those  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safiety. 

The  proposed  limits  on  SX  basin  minimum 
water  level  and  maximum  temperature  are 
based  on  the  results  of  new  and  revised 
design  analyses  which  ensure  that  the  margin 
of  safety  is  not  reduced.  Required  operator 
actions  with  appropriate  times  are 
incorporated  into  the  analyses.  The  new 
limits  on  temperature  and  volume  will 
ensure  that,  under  the  most  limiting  accident 
or  transient  scenario,  cooling  water  from  the 
basin  will  meet  the  accident  analyses  SX 
design  temperature  limit  of  100  degrees 
Fahrenheit  and  will  ensure  that  adequate 
inventory  is  available  to  provide  a  30-day 
cooling  water  supply  to  safety  related 
equipment.  Therefore,  the  proposed  changes 
do  not  involve  a  significant  reduction  in  a 
margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c}  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Byron  Public  Library  District, 
109  N.  Franklin.  P.O.  Box  434.  Byron, 
Illinois  61010. 

yittorney/or/jcensee:  Michael  I. 
Miller,  Esquire;  Sidley  and  Austin,  One 
First  National  Plaza,  Chicago.  Illinois 
60603. 

NRC  Project  Director:  Robert  A.  Capra. 

Duke  Power  Company,  et  al.,  Docket 
Nos.  50-^13  and  50-414.  Catawba 
Nuclear  Station.  Units  1  and  2,  York 
County.  South  Carolina 

Date  of  amendment  request:  June  12, 
1997. 

Description  of  amendment  request: 
The  proposed  license  amendment 
request  would  change  the  licensee's 
name  from  "Duke  Power  Company"  to 
"Duke  Energy  Corporation"  in  the 
facility  operating  licenses  for  the 
Catawba,  McGuire.  and  Oconee  nuclear 
stations  as  a  result  of  a  corporate  merger 
of  Duke  Power  Company  with 
PanEnergy  Corporation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  ({f  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  These  LARs  (license  amendment 
requests)  involve  an  administrative  change 
only.  The  Oconee,  McGuire,  and  Catawba 
FOLs  (Facility  Operating  Licenses)  are  being 
changed  to  refierence  the  new  corporate  name 
of  the  licensee.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  changes.  Therefore,  these  LARs 
will  have  no  impact  on  the  possibility  of  any 
type  of  accident:  new,  different,  or  previously 
evaluated. 

(2)  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  These  LARs  involve  an  administrative 
change  only.  The  Oconee,  McGuire.  and 
Catawba  FOLs  are  being  changed  to  reference 
the  new  corporate  name  of  the  licensee.  No 
actual  plant  equipment  or  accident  analyses 
will  be  affected  by  the  proposed  changes  and 
no  failure  modes  not  bounded  by  previously 
evaluated  accidents  will  be  created. 
Therefore,  these  LARs  will  have  no  impact 
on  the  possibility  of  any  tyjje  of  accident: 
new,  different,  or  previously  evaluated. 

(3)  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 


No.  Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e..  fuel  and  fuel  cladding. 
Reactor  Coolant  System  pressure  boundary, 
and  containment  structure)  to  limit  the  level 
of  radiation  dose  to  the  public.  These  LARs 
involve  an  administrative  change  only.  The 
Oconee,  McGuire,  and  Catawba  FOLs  are 
being  changed  to  reference  the  new  corporate 
name  of  the  licensee. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  York  County  Library,  138  East 
Black  Street,  Rock  Hill,  South  Carolina 
29730. 

Attorney  for  licensee:  Mt.  Paul  R. 
Newton,  Legal  Department  (PB05E), 
Duke  Power  Company.  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Duke  Power  Company.  Docket  Nos.  50- 
369  and  50-370,  McGuire  Nuclear 
Station.  Units  1  and  2,  Mecklenburg 
County.  North  Carolina 

Date  of  amendment  request:  June  12, 
1997 

Description  of  amendment  request: 
The  proposed  license  amendment 
request  would  change  the  licensee's 
name  from  "Duke  Power  Company"  to 
"Duke  Energy  Corporation"  in  the 
facility  operating  licenses  for  the 
Catawba,  McGuire,  and  Oconee  nuclear 
stations  as  a  result  of  a  corporate  merger 
of  Duke  Power  Company  with 
PanEnergy  Corporation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a},  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  These  LARs  (license  amendment 
requests)  involve  an  administrative  change 
only.  The  Oconee,  McGuire,  and  Catawba 
FOLs  (Facility  Operating  Licenses)  are  being 
changed  to  reference  the  new  corporate  name 
of  the  licensee.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  changes.  Therefore,  these  LARs 
will  have  no  impact  on  the  possibility  of  any 
type  of  accident:  new,  different,  or  previously 
evaluated. 

(2)  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 
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No.  These  LARs  involve  an  administrative 
change  only.  The  Oconee,  McGuire,  and 
Catawba  FOLs  are  being  changed  to  reference 
the  new  corporate  name  of  the  licensee.  No 
actual  plant  equipment  or  accident  analyses 
will  be  affected  by  the  proposed  changes  and 
no  failure  modes  not  bounded  by  previously 
evaluated  accidents  will  be  created. 
Therefore,  these  LARs  will  have  no  impact 
on  the  possibility  of  any  type  of  accident: 
new,  different,  or  previously  evaluated. 

(3)  Will  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e.,  fuel  and  fuel  cladding. 
Reactor  Coolant  System  pressure  boundary, 
and  containment  structure)  to  limit  the  level 
of  radiation  dose  to  the  public.  These  LARs 
involve  an  administrative  change  only. 

The  Oconee,  McGuire,  and  Catawba  FOLs 
are  being  changed  to  reference  the  new 
corporate  name  of  the  licensee. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  J.  Murrey  Atkins  Library, 
University  of  North  Carolina  at 
Charlotte,  9201  University  City 
Boulevard,  North  Carolina  28223-0001. 

Attorney  for  licensee:  Mr.  Albert  Carr, 
Duke  Power  Company,  422  South 
Church  Street,  Charlotte,  North  Carolina 
28242. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Duke  Power  Company,  Docket  Nos.  50- 
269.  50-270  and  50-287,  Oconee 
Nuclear  Station.  Units  1,  2.  and  3. 
Oconee  County.  South  Carolina 

Date  of  amendment  request:  June  12, 
1997. 

Description  of  amendment  request: 
The  proposed  license  amendment 
request  would  change  the  licensee's 
name  from  "Duke  Power  Company"  to 
"Duke  Energy  Corporation"  in  the 
facility  operating  licenses  for  the 
Catawba,  McGuire,  and  Oconee  nuclear 
stations  as  a  result  of  a  corporate  merger 
of  Duke  Power  Company  with 
PanEnergy  Corporation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Will  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  These  LARs  (license  amendment 
requests)  involve  an  administrative  change 


only.  The  Oconee,  McGuire,  and  Catawba 
FOLs  (Facility  Operating  Licenses)  are  being 
changed  to  reference  the  new  corporate  name 
of  the  licensee.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  changes.  Therefore,  these  LARs 
will  have  no  impact  on  the  possibility  of  any 
type  of  accident:  new,  different,  or  previously 
evaluated. 

(2)  Will  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  These  LARs  involve  an  administrative 
change  only.  The  Oconee,  McGuire,  and 
Catawba  FOLs  are  being  changed  to  reference 
the  new  corporate  name  of  the  licensee.  No 
actual  plant  equipment  or  accident  analyses 
will  be  affected  by  the  proposed  changes  and 
no  failure  modes  not  bounded  by  previously 
evaluated  accidents  will  be  created. 
Therefore,  these  LARs  will  have  no  impact 
on  the  possibility  of  any  type  of  accident: 
new,  different,  or  previously  evaluated. 

(3)  Will  the  change  involve  a  significant 
reduction  in  a  mai;gin  of  safety? 

No.  Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e..  fuel  and  fuel  cladding. 
Reactor  Coolant  System  pressure  boundary, 
and  containment  structure)  to  limit  the  level 
of  radiation  dose  to  the  public.  These  LARs 
involve  an  administrative  change  only.  The 
Oconee.  McGuire,  and  Catawba  FOLs  are 
being  changed  to  reference  the  new  corporate 
name  of  the  licensee. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Oconee  County  Library,  501 
West  South  Broad  Street,  Walhalla, 
South  Carolina  29691. 

Attorney  for  licensee.  J.  Michael 
McGarry  HI,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20036. 

NRC  Project  Director:  Herbert  N. 
Berkow. 

Northeast  Nuclear  Energy  Company 
(NNECO).  et  al.  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3.  New  London  County,  Connecticut 

Date  of  amendment  request:  May  30, 
1997. 

Description  of  amendment  request: 
Technical  Specification  (TS) 
Surveillances  4. 5. 2. f  and  4.6.2. 2.b 
require  the  periodic  flow  testing  of  the 
recirculation  spray  system  pumps.  The 
proposed  amendment  would  change  the 
surveillances  by  replacing  the  pump 
differential  acceptance  criteria  with  a 
pump  acceptance  ciuve. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
revision  in  accordance  with  10CFR50.92  and 
has  concluded  that  the  revision  does  not 
involve  a  significant  hazards  consideration 
(SHC).  The  basis  for  this  conclusion  is  that 
the  three  criteria  of  10CFR50. 92(c)  are  not 
satisfied.  The  proposed  revision  does  not 
involve  Ian]  SHC  because  the  revision  would 
not:' 

1.  Involve  a  signiffcant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  proposed  changes  to  Technical 
Specification  Surveillances  4.5.2.f  and 
4.6. 2. 2. b  will  modify  the  surveillance 
acceptance  criteria  to  require  that  each 
Recirculation  Spray  System  (RSS)  pump 
develop  a  differential  pressure  greater  than  or 
equal  to  the  pump  performance  curve 
contained  on  Figure  3.5-1  when  tested 
according  to  the  requirements  of 
Specification  4.0.5.  Because  it  is  undesirable 
to  test  the  pumps  on  recirculation  flow  to  the 
RWST  (reactor  water  storage  tank),  pump 
testing  will  now  be  performed  at  lower  flows 
than  previously  performed.  Consistent  with 
Specification  4.0.5,  one  point  on  Figure  3.5- 
1  will  be  used  to  meet  the  proptosed 
surveillance  acceptance  criteria.  Periodically 
comparing  the  reference  differential  pressure 
developed  at  this  reduced  flow  detects  trends 
that  might  be  indicative  of  pump 
degradation.  The  proposed  changes  are 
consistent  with  RSS  pump  design  criteria 
and  p>erforming  surveillance  testing  does  not 
significantly  increase  the  probability  of  an 
accident  previously  evaluated. 

The  proposed  changes  to  modify  the 
surveillance  acceptance  criteria  to  require 
that  each  RSS  pump  develop  a  differential 
pressure  greater  than  or  equal  to  the  pump 
performance  curve  provides  the  necessary 
assurance  that  the  pump>s  will  function  as 
required  in  previous  evaluations  and  does 
not  significanUy  increase  the  consequence  of 
an  accident  previously  evaluated. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  surveillance 
acceptance  criteria  of  the  RSS  pumps  does 
not  change  the  operation  of  the  Recirculation 
Spray  System  or  any  of  its  components 
during  normal  or  accident  evaluations. 

Therefore,  the  proposed  revision  does  not 
create  the  (wssibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  change  the 
surveillance  requirements  needed  to 
demonstrate  operability  for  each  of  the  RSS 
pumps.  Technical  Specification 
Surveillances  4. 5. 2. f  and  4.6.2.2.b  will  now 
require  that  each  pump  meet  its  acceptance 
criteria  in  accordance  with  Figure  3.5-1 
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when  tested  according  to  the  requirements  of 
Specification  4.0.5.  Figure  3.5-1  will  be 
inserted  into  the  Technical  Specifications. 

The  new  acceptance  criteria  for  the  RSS 
Technical  Specification  surveillance  is  above 
the  accident  analysis  curve  and  is  more 
restrictive  than  the  current  inservice 
inspection  curve  in  the  accident  analysis 
region.  The  proposed  TS  curve  has  been 
degraded  in  accordance  with  the 
recommendations  of  ASME  XI  (American 
Society  of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code,  Section  XI)  for  the  kiU 
range  of  flow  and  will  be  used  to  meet  the 
TS  requirements. 

Therefore,  the  proposed  revision  does  not 
involve  a  significant  reduction  in  a  margin  of 
safiety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
revision  does  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  Involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
Collejge,  574  New  London  Turnpike, 
Norwich,  Connecticut,  and  the 
Waterford  Library.  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq..  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
P.O.  Box  270.  Hartford.  CT  06141-0270. 

NEC  Deputy  Director:  Phillip  F. 
McKee. 

Northeast  Nuclear  Energy  Company 
(NNECO).  et  ai.  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticut 

Date  of  amendment  request:  Jxme  13. 
1997. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  Technical  Specification  (TS) 
Surveillance  Requirement  4.4.1.3.3  to  be 
consistent  with  the  requirements  of  TS 
3.4.1.3.  Specifically,  the  change  would 
bring  TS  Surveillance  4.4.1.3.3  into 
agreement  with  TS  3.4.1.3  that  would 
require  at  least  two  reactor  coolant 
system  loops  to  be  operable  and  in 
operation  when  the  reactor  trip  system 
breakers  are  closed  during  Mode  4. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

NNECO  has  reviewed  the  proposed 
revision  in  accordance  with  10CFR50.92  and 


has  concluded  that  the  revision  does  not 
involve  a  significant  hazards  consideration 
(SHC).  The  basis  for  this  conclusion  is  that 
the  three  criteria  of  10CFR50.92(c)  are  not 
satisfied.  The  proposed  revision  does  not 
involve  (an)  SHC  because  the  revision  would 
not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  Surveillance  4.4.1.3.3  is  being 
made  to  bring  Technical  Specification 
Surveillance  4.4.1.3.3  into  agreement  with 
Technical  Specification  3.4.1.3  that  requires 
at  least  two  reactor  coolant  system  loops  to 
be  operable  and  in  operation  when  the 
reactor  trip  system  breakers  are  closed  during 
Mode  4.  This  requirement  was  Incorporated 
into  Technical  Specification  3.4.1.3  in 
Amendment  7.  This  change  to  the 
surveillance  does  not  alter  the  design. 
Operation,  maintenance  or  testing  of  the 
/associated  systems  as  previously  analyzed. 

Therefore,  the  proposed  revision  does  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

This  proposed  change  does  not  introduce 
any  new  failure  modes  or  malfunctions,  since 
the  changes  only  bring  Surveillance  4.4.1.3.3 
in  agreement  with  Technical  Specification 
3.4.1.3.  Additionally,  the  proposed  change 
does  not  alter  the  operation  of  the  reactor 
coolant  system  during  normal  or  accident 
conditions. 

Therefore,  the  proposed  revision  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  change  to  Technical 
Specification  Surveillance  4.4.1.3.3  will 
reword  the  surveillance  to  ensure  compliance 
with  Technical  Specification  3.4.1.3. 
Technical  Specification  3.4.1.3  was  changed 
in  Amendment  No.  7  to  address  the  closure 
of  the  Reactor  Trip  System  breakers  in  Mode 
4.  As  written.  Technical  Specification 
Surveillance  4.4.1.3.3  does  not  adequately 
ensure  compliance  with  Technical 
Specification  3.4.1.3.  This  proposed  change 
is  necessary  to  bring  Surveillance  4.4.1.3.3  in 
agreement  with  Technical  Specification 
3.4.1.3  as  it  was  amended. 

Therefore,  the  proposed  revision  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  based  on  the  information 
provided,  it  is  determined  that  the  proposed 
revision  does  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center. 


Three  Rivers  Community-Technical 
College.  574  New  London  Turnpike, 
Norwich.  Connecticut,  and  the 
Waterford  Library.  ATTN:  Vince 
}uliano.  49  Rope  Ferry  Road.  Waterford. 
Connecticut. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Esq..  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company. 
P.O.  Box  270.  Hartford.  CT  06141-0270. 

NRC  Deputy  Director  Phillip  F. 
McKee. 

Northern  States  Power  Company, 
Docket  Nos.  50-282  and  50-306.  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  amendment  requests:  May  7. 
1997.  as  supplemented  May  30.  1997. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
remove  from  the  Technical 
Specifications  certain  limitations  on 
crane  operations  in  the  spent  fuel  pool 
enclosure  relating  to  spent  fuel  pool 
special  ventilation  system  operability. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment[sl  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Operation  of  the  Prairie  Island  plant  in 
accordance  with  the  proposed  changes  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated.  The  proposed  changes 
do  not  involve  a  physical  modification  to  the 
plant. 

The  spent  fuel  pool  special  ventilation 
system  is  provided  to  mitigate  the 
consequences  of  a  design  basis  fuel  handling 
accident  which  involves  dropping  a  spent 
fuel  assembly  directly  onto  a  stored  spent 
fuel  assembly.  Spent  fuel  pool  special 
ventilation  system  performance  and 
environmental  consequences  were  based  on 
the  conservative  assumption  that  all  fuel  rods 
in  one  fuel  assembly  fail.  However, 
evaluation  of  the  mechanical  performance  of 
spent  fuel  stored  in  the  spent  fuel  racks 
demonstrated  that  no  fuel  rods  fail. 

The  proposed  changes  will  continue  to 
require  the  spent  fuel  pool  special  ventilation 
system  to  be  operable  to  mitigate  the 
consequences  of  a  fuel  handling  accident  in 
accordance  with  its  original  design  intent. 
Spent  fuel  pool  special  ventilation  system 
operability  is  not  required  in  conjunction 
with  crane  operations.  Heavy  loads  in  the 
spent  fuel  (x>ol  enclosure  are  handled  (1)  by 
single-failure-proof  cranes  with  rigging  and 
plant  procedures  which  implement  Prairie 
Island  commitments  to  NUREG-0612 
["Control  of  Heavy  Loads  at  Nuclear  Power 
Plants"]  or  (2)  over  spent  fuel  pool  protective 


covers  as  described  in  the  Prairie  Island 
USAR  [updated  safefty  analysis  report).  In 
accordlMce  %inth  the  reqiMreBents  of 
NUREG-0612.  use  of  a  single-fkilufe-proof 
cnne  with  riggisg  aBti  praceduree  wkich 
implement  tke  requiramenU  of  NUREC-0S12 
assures  that  the  potential  for  a  load  drop  is 
extremely  small  and  the  effiects  of  heavy  loed 
drops  ire  not  conudered.  Spent  fuel  pool 
coven  prevent  drop^ped  loads  from  Calling 
into  the  spent  fu^  pool.  Thus,  there  ve  no 
radiological  releaaes  reaulting  from  haaittiiig 
iMavy  loads  in  the  apent  Kiel  pool  eBcloatire 
bir  which  speai  fuel  pool  special  ventilation 
system  operdsility  wowld  be  required. 
Tberefere,  these  rhainni  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  the  Kiel  handling  accident 
previously  evaluated. 

2.  The  proposed  amendnBent(s)  will  not 
create  the  pa«sibility  of  a  new  or  difispeat 
kind  of  acci4^  from  any  accidaat 
previously  analyzed. 

The  proposed  Technical  Specification 
rhangwi  ctrntinne  to  requ&e  the  spent  furi 
pool  special  ventilation  systraa  to  be  operable 
during  handling  of  irradiated  fuel  as 
eriginaHy  dniiymrt  Heavy  loads  in  the  spent 
feel  pool  enclosiuv  are  hwodlecl  by  means 
which  assure  that  the  potential  for  a  dropped 
load  is  extremely  small  (thrwigh  use  of 
single-iailurB  proof  cranes  with  rigging  and 
plant  procedures  wrhich  Implemewt  Prairie 
Island  commitments  to  NUREG-M12)  or 
prevent  dropped  loads  from  frJling  into  the 
spent  fuel  pool  (through  use  of  spent  fuel 
fwol  protective  covers  aa  descrilMd  in  the 
USAR).  Thus,  the  proposed  chmigee  do  not 
create  the  possibility  of  a  new  or  difierent 
kind  of  accident  frotn  any  accident 
previously  evaluated  beouse  the  proposed 
changes,  in  thamselves,  do  not  introduce  a 
new  mode  of  plant  operation,  surveillance 
requirement  or  involve  a  physical 
modification  to  the  plant 

The  proposed  rhwigni  do  not  alter  the 
design,  function,  or  operation  of  any  plant 
components  and  therefore,  no  new  accident 
scenarios  are  created.  Therefore,  the 
possibility  of  a  new  or  different  kind  of 
accident  from  say  accident  previously 
evaluated  would  not  be  created  by  these 
amendments. 

3.  The  proposed  aBendment(8)  will  not 
involve  a  sigyiificant  reduction  in  the  margin 
of  safety. 

The  proposed  amendinent(s}  will  continue 
to  require  the  spent  fuel  pool  s{>ecial 
ventilaticn  system  to  operate  following  a  fuel 
handling  accident  as  originally  designed. 
Heavy  load  crane  operations  in  the  spent  fuel 
pool  enclosure  are  handled  (1)  by  single- 
hilure-proof  cranes  with  rigging  and  plant 
procedures  which  implement  Prairie  Island 
conmiitments  to  NUKEG-0612;  or  (2)  over 
spent  fuel  pool  fMotective  covers  as  described 
in  the  Prairie  Island  USAR.  Provision  of 
single-failure-proof  equipment  and 
compliance  with  the  other  requirements  of 
NUIlEG-0812  provides  an  equivalent  margin 
of  safety  to  that  which  would  be 
demonstrated  by  analysis  of  the  radiological 
effects  of  dropped  loads.  Use  of  protective 
covers  has  been  previously  reviewed  and 
approved  by  the  NRC.  Therefore,  th(ese) 
proposed  amendment(s)  (do)  not  involve  a 
significant  reduction  in  the  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  oMuideration. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Scimce  Department, 
300  Nicollet  Mall,  MinBe^>olis, 
Minnesota  55401. 

Attorney  for  licensee:  |ay  SDbarg.  Esq.. 
Shaw,  Pittman,  Potts,  and  TrowHbridge. 
2300  N  Street,  NW,  WaahtngtoD,  DC 
20037. 

NRC  Axifect  Director;  John  N. 
Hannoa. 

PECO  Energy  Company,  Puhiic  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Comtpany,  Dockets  Nos.  50- 
277  and  50-278.  Peech  Bottom  Atomic 
Power  Station,  Units  Nos.  2  and  3,  York 
County,  Pefmsybnuua 

Date  of  appiicatiom  for  amtaidments: 
May  9. 1997. 

Description  ofamettdment  request: 
The  {xoposed  rMmmgm  reviaea  the  Peach 
Bottom  Atonic  Power  Staftiea,  Units  2 
and  3  technkai  8pecificati«ms  to  extend 
the  interval  for  replacing  the  priaaary 
containment  purge  and  exhaust  valve 
inflatable  seals. 

Basis  for  proposed  no  significant 
hazards  consideration  detennination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analjrsis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  preaented 
below: 

1.  The  proposed  TS  (technical 
specification)  changes  do  not  involve  a 
significant  increase  in  die  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Revising  SR  [surveillance  requirement] 
3.6.1.3.16  to  replace  the  inflat^le  seals  for 
die  Primary  Containment  purge  and  exhaust 
valves  from  every  46  months  to  every  M 
months  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated.  The  valves 
will  continue  to  be  leak  tight  throughout  the 
lifetime  of  the  plant  This  change  will  not 
result  in  increased  onsite  or  ofbite 
radiological  dose.  This  change  will  resuh  in 
reduced  occupational  dose  exposure. 

This  submittal  does  not  propose  any 
change  to  the  existing  requirements 
contained  in  the  PVAPS  [Peach  Bottom 
Atomic  Power  Station)  Technical 
Specifications  for  leak  testing  of  the  Primary 
Containment  purge  and  exhaust  valves  per  10 
CFR  50.  Appendix  ].  "Primary  Reactor 
Containment  Leakage  Testing  For  Water- 
Cooled  Power  Reactors."  This  continued 
testing  will  assure  the  leak  tightness  of  the 
purge  and  exhaust  valves. 


The  T-ring  materials  (Ethylene  Propykne) 
has  been  fmuid  to  withst^d  normal  and 
accident  thermal  exposures  far  the  dosign  life 
of  the  plant  based  on  thermal  aging  analysis. 
The  elastomer  seat  material  will  provide 
acceptable  seat  tightness  when  exposed  to  a 
total  integrated  radiation  dose  of  10E7  rads 
based  on  information  provided  by  EPItI 
(Electric  Power  Research  Institute]  in 
technical  report  NP-212t,  entitled 
"Radiation  Effects  on  Organic  Material  in 
Nudear  Plants."  The  ntUation  dose  of  10E7 
rads  bounds  the  design  basis  accident  dose 
to  which  these  valves  would  be  exposed.  The 
radiation  dose  these  valves  are  exposed  to 
during  normal  operation  is  in«ig»ifirant  as 
coaapared  to  the  accident  dose.  Based  on  this. 
radi^ion  effects  from  tkm  additional  exposure 
resukiag  from  the  extended  replacemeal 
frequency  will  not  adversely  impact  the  T- 
ring  seat  matoiaL 

2.  The  propoeed  TS  changes  do  net  create 
the  possibility  of  s  new  or  diSarent  kind  of 
accidmt  from  any  accident  previously 
evaluated. 

Revising  SR  3.6.1.3.16  to  replace  the 
inlatable  seals  for  the  Primary  Containment 
purge  and  exhaust  valves  frtun  every  46 
mooths  to  every  96  months  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  This  change  does  net  involve  any 
physical  changes  to  s  plant  structure,  system, 
or  component  (SSC)  which  could  act  as  an 
accident  initiator.  The  design,  function,  and 
reliabiUty  of  the  Primary  Containment  purge 
and  exhMst  valves  are  also  not  impacted  by 
this  change.  This  activity  does  net  adversely 
influence  any  equipment,  which  is  required 
to  be  maintained  operable  fr>r  the  prevention 
or  mitigation  of  accidents  or  transients. 
Furthermore,  implementation  of  the 
praposed  changes  will  not  adversely  affect 
^M  manner  in  which  plant  SSC  are  operated. 

3.  The  propoeed  TS  changes  do  not  involve 
a  significant  reduction  in  a  m^gin  of  safety. 

No  Bsargins  of  safety  are  reduced  as  a  result 
of  the  proposed  TS  changes.  The  propoeed 
fhangM  do  not  sltOT  the  intended  operation 
of  ptsmt  structures,  systems,  or  components 
utilixed  in  the  mitigation  of  accidents  or 
transients.  The  operating  experience  of  these 
valves  and  the  testing  performed  in 
accordance  with  10  CFR  SO.  Appendix } 
provides  a  high  level  of  confidence  in  the 
ability  of  these  valves  to  perform  their 
intended  safety  function  with  respect  to 
vahre  teak  Hf|*«»»— 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  haTards  consideration. 

Local  Public  Document  Room 
iocotion;  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Btmding,  Walnut  Street  and 
Commonwealth  Avenue.  Box  1601, 
Harrisburg,  PA  17105. 

Attorney  for  Licensee:  ].  W.  Ehirham, 
St.,  Esquire,  Sr.  V.P.  and  General 
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Counsel.  PECO  Energy  Company,  2301 

Market  Street.  Philadelphia.  PA  19101. 

NRC  Project  Director:  John  F.  Stolz. 

PECO  Energy  Company,  Public  Service 
Electric  and  Gas  Company,  Delmarva 
Power  and  Light  Company,  and  Atlantic 
City  Electric  Company,  Dockets  Nos.  50- 
277  and  50-278,  Peach  Bottom  Atomic 
Power  Station,  Units  Nos.  2  and  3,  York 
County.  Pennsylvania 

Date  of  application  for  amendments: 
May  23.  1997. 

Description  of  amendment  request: 
The  proposed  change  revises  the  Peach 
Bottom  Atomic  Power  Station  (PBAPS), 
Units  2  and  3  Technical  Specifications 
(TS)  to  exclude  the  measured  Main 
Steam  Isolation  Valves  (MSIVs)  leakage 
from  the  total  Type  B  and  C  local  leak 
rate  test  (LLRT)  results. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  propKJsed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Ejccluding  the  MSFV  leakage  from  the  total 
Type  B  and  C  LLRT  results  does  not  involve 
any  change  in  the  safety  function  or  method 
of  operation  of  any  plant  component,  system, 
or  structure.  No  new  accident  initiators  or 
failure  modes  are  created  as  a  result  of  this 
change.  Therefore,  this  change  will  not  result 
in  an  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  MSrV  leakage  release  pathway  is  of 
significance  only  for  the  evaluation  of  the 
design  basis  LOCA  (loss-of-coolant  accident) 
as  described  in  the  PBAPS,  Units  2  and  3 
UFSAR  (updated  final  safety  analysis  report). 
The  doses  effectively  reflected  in  the  PBAPS, 
Units  2  and  3  UFSAR  reflect  the  impact  of 
a  0.635%  Primary  Containment  volume  per 
day  Primary  to  Secondary  Containment 
leakage,  plus  a  0.145%  Secondary 
Containment  bypass  leakage  to  the 
condenser.  Since  accident  consequences 
already  reflect  both  leakage  release  pathways, 
the  consequences  of  the  design  basis  LCXIA 
are  not  increased. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  MSrV's  provide  the  means  for 
mitigahng  the  radiological  consequences  of 
an  accident.  Revising  Section  5.5.12  of  the 
PBAPS,  Units  2  and  3  TS  to  exclude  the 
measured  MSFVs  leakage  from  the  total  Type 
B  and  C  LLRT  results  has  no  effect  on 
accident  initiators  which  lead  to  a  new  or 
different  kind  of  accident.  This  change  will 
not  involve  any  changes  to  plant  systems, 
structures,  or  components  which  could  act  as 
new  accident  initiators.  The  design,  function, 
and  reliability  of  the  MSFVs  are  also  not 
impacted  by  this  change.  Therefore,  this 


change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

No  margins  of  safety  are  reduced  as  a  result 
of  this  change  to  the  TS.  No  safety  limits  will 
be  changed  as  a  result  of  this  TS  change.  The 
MSrVs  will  continue  to  perform  their 
intended  safety  function.  The  combined  dose 
rates  from  the  two  release  paths  (i.e..  Primary 
to  Secondary  Containment  leakage  and 
Secondary  Containment  bypass  leakage)  are 
unchanged  as  a  result  of  this  change,  and  are 
within  the  limits  of  10  CFR  100,  and  in 
conformance  with  NUREG-0737  post- 
accident  access  requirements. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Government  Publications 
Section,  State  Library  of  Pennsylvania, 
(Regional  Depository)  Education 
Building,  Walnut  Street  and 
Commonwealth  Avenue,  Box  1601, 
Harrisburg,  PA  17105. 

Attorney  for  Licensee:  ].  W.  Ehirham, 
Sr.,  Esquire,  Sr.  V.P.  and  General 
Counsel.  PECO  Energy  Company,  2301 
Market  Street,  Philadelphia,  PA  19101. 

NRC  Project  Director:  John  F.  Stolz 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  amendment  request:  March 
27,  May  28,  and  June  4,  1997. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  technical  specifications  (TSs)  as 
follows: 

Part  1 — Boron  Concentration  Changes 

The  Cycle  2  core  design  for  Watts  Bar 
(WBN)  will  include  a  longer  fuel  cycle 
and  more  highly  enriched  fuel  (from  3.1 
percent  to  3.7  percent).  To 
accommodate  this  design,  the  refueling 
water  storage  tank  (RWST)  and 
accumulator  boron  concentrations  will 
be  increased  to  provide  enough  boron  in 
the  sump  to  meet  the  large  break  loss- 
of-coolant  accident  (LBLOCA) 
requirement  for  sump  boron 
concentration.  This  requirement  is  that 
during  a  LBLOCA,  the  core  will  remain 
subcritical  from  boron  provided  by  the 
emergency  core  cooling  system  (ECCS), 
which  takes  suction  from  the  RWST  and 
containment  siunp. 

The  increase  in  RWST  (TS  3.5.4)  and 
accumiUator  (TS  3.5.1)  boron 
concentrations  will  be  from  a  range  of 
2000-2100  ppm  to  2500-2700  ppm  and 


from  1900-2100  to  a  range  of  2400-2700 
ppm,  respectively.  Associated  changes 
are  proposed  for  TS  Bases  B  3.5.4. 

Part  2 — Safety  Limits,  Instrumentation, 
and  Reactor  Coolant  System 

Watts  Bar  has  experienced  hot  leg    , 
temperature  fluctuations,  including 
random  spikes,  which  decrease  the 
operating  margin  to  both  the 
overtemperature  delta  temperature 
(OTDT)  and  overpower  delta 
temperature  (OPDT)  reactor  trip 
setpoints.  These  fluctuations  have 
caused,  in  some  cases,  the  plant  to 
experience  OT  alarms  during  steady- 
state  operation  since  the  temperature 
fluctuations  reduced  the  operating 
margin.  To  mitigate  the  temperature 
fluctuations  and  associated  alarms,  the 
OTDT  and  OPDT  setpoints  have  been 
enhanced  to  increase  the  operating 
margin  associated  with  these  trip 
functions. 

In  addition.  Watts  Bar  has  decided  to 
reduce  the  plant  thermal  design  flow 
from  97,500  gpm  per  loop  to  93,100  gpm 
per  loop  (total  of  390,000  gpm)  to 
accommodate  10  percent  steam 
generator  tube  plugging  and  a  2  percent 
reduction  in  thermal  design  flow 
(RTDF). 

Also,  Watts  Bar  has  decided  to 
implement  a  tolerance  of  0.6°F  for  the 
TS  Surveillance  for  indicated 
differential  temperature  and  1  °F 
tolerance  for  the  surveillance  of  Tavg 
(identified  as  T  prime  and  T  double 
prime  in  the  TSs).  The  use  of  this 
tolerance  will  help  to  determine 
whether  the  indicated  DT  and  T^^o 
should  be  left  as  is,  or  rescaled  during 
the  surveillance.  These  tolerances  have 
been  incorporated  as  biases  into  the 
uncertainty  analysis  for  the  affected 
protection  system  functions.  These 
functions  include  the  OTDT,  OPDT  and 
vessel  DT  equivalent  to  power  (used  in 
the  steam  generator  low-low  water  level 
trip  functions).  As  a  result  of 
implementing  these  biases  into  the 
protection  system  functions  (and  the 
changes  to  the  OTDT/OPDT  setpoints 
and  reduced  TDF),  the  Allowable  Value 
in  the  TSs  for  the  OTDT,  OPDT  and 
vessel  DT  equivalent  to  power  functions 
have  been  modified. 

The  licensee's  safety  evaluation  has 
been  prepared  to  allow  for  plant 
operation  during  Cycle  2  with  the 
revised  OTDT  and  OPDT  setpoints,  the 
thermal  design  flow  of  93  100  gpm  and 
the  tolerances  for  indicated  differential 
temperature,  T  prime  and  T  double 
prime.  To  obtain  sufficient  departure 
from  nucleate  boiling  (DNB)  margin  for 
the  OTDT/OPDT  setpoint.  reduced  TDF 
and  Cycle  2  design  featiu^s,  it  was 
necessary  to  implement  the  RTDP.  The 


RTDP  program  changes  the  uncertainty 
treatment  for  core  power,  Tavc. 
pressurizer  pressure,  and  RCS  flow. 
These  uncertainties  have  been 
incorporated,  where  applicable,  into  the 
safety  analyses  addressed  in  the  Safety 
Evaluation. 

The  following  TSs  will  be  changed  to 
incorporate  the  OTDT/OPDT  margin 
enhancement,  thermal  design  flow  of 
93,100  gpm  and  tolerances  for  indicated 
differential  temperature,  T  prime  and  T 
double  prime. 

The  Reactor  Core  Safety  Limits  (TS 
Figure  2.1.1-1  of  the  licensee's 
application)  have  been  modified  to 
improve  DNB  margin.  The  Allowable 
Values  for  the  Vessel  DT  Equivalent  to 
Power  input  to  Steam  Generator  Water 
Level  Low-Low  in  the  Reactor  Trip 
System  Instrumentation  (Table  3.3.1-1, 
page  4)  and  Engineered  Safety  Feature 
Actuation  System  (ESFAS) 
Instrumentation  (Table  3.3.2-1,  page  4), 
have  been  changed  to  reflect  the 
addition  of  a  0.6*F  tolerance  to  the 
measurement  of  indicated  differential 
temperature. 

The  revised  reactor  core  safety  limits 
lines  allow  for  changes  in  the  OTDT/ 
OPDT  reactor  trip  setpoints  to  improve 
operating  margin.  The  allowable  values 
for  these  functions  in  the  Reactor  Trip 
System  Instrumentation  (TS  Table 
3.3.1-1)  have  changed  as  a  result  of 
including  tolerances  for  indicated 
differential  temperature,  T  prime  and  T 
double  prime  in  the  uncertainty 
analysis.  Several  setpoint  gains  and  time 
constants  have  been  modified  to 
enhance  plant  operation. 

Regarding  the  RCS  Pressure, 
Temperature  and  Flow  DNB  Limits 
(Section  3.4.1),  the  RCS  average 
temperature  limit  has  been  revised  to 
account  for  the  change  in  uncertainty 
bom  implementing  RTDP.  The  total 
RCS  flow  has  been  modified  to  accoimt 
for  the  reduced  thermal  design  flow 
from  97,500  gpm  to  93,100  gpm.  The 
total  flow  value  in  the  Technical 
Specification  includes  an  allowance  for 
instrument  imcertainty. 

Associated  changes  have  been  made 
to  the  following  TS  Bases  sections: 
Reactor  Core  Safety  Limits  (Section  B 
2.1.1);  Nuclear  Enthalpy  Rise  Hot 
Channel  Factor  (Section  B  3.2.2); 
Reactor  Trip  System  Functions  OTDT, 
OPDT  and  Steam  Generator  Water  Level 
Low-low  (Vessel  Delta  T  Equivalent  to 
Power)  (Section  B  3.3.1);  Reactor  Trip 
System  Functions — Reactor  Coolant 
Flow — Low  (Single  Loop  and  Two 
Loops)  (Section  B  3.3.1);  ESFAS 
InstrumenUtion  (Section  B  3.3.2);  RCS 
Pressure,  Temperature,  and  Flow  lyNB 
(Section  B  3.4.1). 


Part  3 — Addition  To  Core  Operating 
Limit  Report  Methodologies 

The  amendment  would  revise  the 
Core  Operating  Limits  Report  (COLR) 
methodologies  listed  in  TS  5.9. 5.b  to 
add  the  reference  to  the  Westinghouse 
report  WCAP-12610-P-A,  "Vantage  -»■ 
Fuel  Assembly  Reference  Core  Report." 
The  report  reflects  use  of  fuel 
assemblies  in  Cycle  2  using  ZIRLO  fuel 
rod  cladding. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Part  1 — Boron  Concentration  Changes 

The  Nuclear  Regulatory  Commission 
has  provided  standards  for  determining 
whether  a  significant  hazards 
consideration  exists  (10  CFR  50.92  (c)). 
A  proposed  amendment  to  an  operating 
license  for  a  facility  involves  no 
significant  hazards  consideration  if 
operation  of  the  facility,  in  accordance 
with  the  proposed  amendment,  would 
not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated; 

The  RWST  and  accumulator  boron 
concentrations  do  not  affect  any  initiating 
event  for  accidents  currently  evaluated  in  the 
FSAR  [final  safety  analysis  report).  The 
increased  concentrations  will  not  adversely 
affact  the  performance  of  any  system  or 
component  which  is  placed  in  contact  with 
the  RWST  or  acctimulator  water.  The 
integrity  and  operability  of  the  stainless  steel 
surfaces  in  the  RWST,  accumulator  and 
affected  NSSS  [nuclear  steam  supply  system) 
components/systems  will  be  maintained.  The 
decrease  in  solution  pH  is  small  and  will  not 
degrade  the  stainless  steeL  Also,  the  integrity 
of  the  Class  IE  instnunentstion  and  control 
equipment  will  be  maintained  since  the 
lower  sump  pH,  resulting  from  the  increased 
boron  concentrations,  is  still  within  the 
applicable  equipment  qualification  [EQ) 
limits.  These  limits  are  set  to  preclude  the 
possibility  of  chloride  induced  stress 
corrosion  cracking  and  assure  that  there  is  no 
significant  degradation  of  polymer  materials. 
The  design,  material  and  construction 
standards  of  all  components  which  are 
placed  in  contact  with  the  RWST  and 
accumulator  water  remain  unaffocted. 

For  the  evaluations,  the  consequences  of  an 
accident  previously  evaluated  in  the  FSAR 
will  not  be  iocraased.  There  is  no  increase  in 
the  LOCA  accident  consequences.  The 
changes  in  the  concentrations  mcrease  the 
amount  of  boron  in  the  sump  during  a  LOCA. 
The  Lncraasad  boron  in  the  sump  is  sufficient 
to  maintain  the  COR  in  a  subcritical 
condition  during  a  LOCA.  Also,  a  revised  hot 
leg  switchover  time  has  been  calculated  and 
will  be  implemented  in  the  plant  EOPt 
(emeigeocy  operating  prooedures).  Thus, 


there  will  be  no  boron  precipitation  in  the 
core  during  a  LOCA. 

Furthermore,  there  is  no  increase  in 
consequences  of  the  non-LOCA  events.  The 
concentration  changes  are  a  benefit  to  the 
SI..B  (steam  line  break)  at  full  power  analysis 
due  to  the  reduction  in  power  during  the 
accident  The  loss  of  normal  feedwater  event 
is  not  sensitive  to  changes  in  the  RWST  and 
accumulator  boron  concentrations.  The 
concentration  changes  do  not  affect  the 
inadvertent  operation  of  ECCS  analysis  since 
the  minimum  DNBR  (departure  from 
nucleate  boiling  ratio)  occurs  at  the  event 
initiation,  and  the  concentration  changes  do 
not  affect  the  analysis  trend. 

Finally,  the  concentration  changes  are  a 
benefit  for  the  SLB  M&£  (mass  and  energy) 
release  and  SGTR  (steam  generator  tube 
rupture)  events  since  the  increased  boron 
increases  the  available  shutdown  margin  for 
these  events.  In  addition,  the  increase  in 
RWST  and  accumulator  boron  concentrations 
and  subsequent  slight  decrease  in 
containment  sump  and  a  spray  pH  does  not 
impact  the  LOCA  dose  evaluation  since  pH 
is  not  a  function  of  radionuclide 
concentration.  Therefore,  the  present  analysis 
remains  bounding.  Also,  the  slight  decrease 
in  sump,  core  and  spray  fluid  pH  has  been 
evaluated  to  not  imp>act  the  corrosion  rate 
(and  subsequent  generation  of  Hydrogen)  of 
Aluminum  and  Zinc  inside  containment 
significantly  that  the  present  analysis  does 
not  remain  bounding.  Further,  the  decreased 
sump,  core  and  spray  fluid  pH  has  been 
evaluated  to  not  affect  the  amount  of 
hydrogen  generated  from  the  radiolytic 
decomposition  of  the  sump  and  core 
solution.  In  view  of  the  preceding,  it  is 
concluded  that  the  proposed  change  will  not 
increase  the  consequences  of  an  accident 
previously  evaluated  in  the  FSAR. 

(2)  or  create  the  possibility  of  a  new  or 
difierent  kind  of  accident  from  any  accident 
previously  evaluated: 

Tlie  changes  to  the  RWST  and  acciunulator 
concentrations  do  not  cause  the  initiation  of 
any  accident  nor  create  any  new  credible 
limiting  single  failure.  The  changes  do  not 
result  in  a  condition  where  the  design, 
material,  and  construction  standards  of  the 
RWST  and  accumulators  and  other 
potentially  aCFected  NSSS  components,  that 
were  applicable  prior  to  the  changes,  are 
altered.  •  •  *  • 

The  changes  do  not  invalidate  any  df  the 
accident  analyses  results  or  conclusions.  All 
of  the  safety  analysis  acceptance  criteria 
continue  to  be  met  The  changes  in  the 
concentrations  increase  the  amount  of  boron 
in  the  sump  during  a  LOCA.  The  increased 
boron  in  the  sump  is  sufficient  to  maintain 
the  core  in  a  subcribcal  cooditioD  during  a 
LOCA.  Also,  a  revised  hot  leg  switchover 
time  has  been  calculated  and  will  be 
implemented  in  the  plant  EOPs.  Thus,  there 
will  be  no  boron  predpitatioa  in  the  core 
during  a  LOCA. 

Furthermore,  there  is  no  possibiUty  of  a 
difinent  kind  of  non-LOCA  event  The 
concentration  changes  are  a  benefit  to  the 
SLB  at  full  power  analysis  due  to  the 
reduction  in  piower  increase  during  the 
accident  The  loss  of  normal  feedwater  event 
is  not  sensitive  to  changes  in  the  RWST  and 


35S54 


Federal  Register  /  Vol.  62.  No.  127  /  Wednesday.  July  2.  1997  /  Notices 


accumulator  boron  concentrations.  The 
concentration  changes  do  not  affect  the 
inadvertent  operation  at  ECX^S  analysis  since 
the  minimum  DNBR  occurs  at  the  event 
initiation,  and  the  concentration  changes  do 
not  affect  the  analysis  trend 

Finally,  the  concentration  changes  are  a 
benefit  for  the  SLB  M&E  release  and  SGTR 
events  since  the  increased  boron  increases 
the  available  shutdown  margin  for  these 
events. 

(3)  or  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  changes  do  not  invalidate  any  of  the 
non-LOCA  safety  analysis  results  or 
conclusions,  and  all  of  the  non-LOCA  safety 
analysis  acceptance  criteria  continue  to  be 
met.  The  margin  of  safety  associated  with  the 
licensing  basis  LBLOCA  and  SBLOCA  Ismail- 
break  loss-of-coolant  accident)  analyses  is  not 
reduced  as  a  result  of  the  proposed  changes. 
Since  adequate  margin  to  the  PCT  (peak 
cladding  temperature)  limit  of  2200*F  has 
been  maintained,  no  degradation  in  the 
margin  of  safety  to  the  design  failure  point 
(fuel  melt)  has  been  calculated.  The  licensing 
basis  containment  and  steam  line  break  mass 
and  energy  releases  remain  bounding,  and 
the  SGTR  event  acceptance  criteria  continue 
to  be  met.  Fxirthermore,  the  changes  do  not 
affect  the  safety  related  performance  of  the 
RWST.  accumulator  or  related  NSSS 
components. 

Part  2 — Safety  Limits.  Instnimentation.  and 
Reactor  Coolant  System. 

The  Nuclear  Regulatory  Coounission  has 
provided  standards  for  determining  whether 
a  significant  hazards  consideration  exists  (10 
CFR  50.92  (c)).  A  proposed  amendment  to  an 
operating  license  for  a  facility  involves  no 
significant  hazards  consideration  if  op)eration 
of  the  facility,  in  accordance  with  the 
proposed  amendment,  would  not: 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated: 

The  proposed  changes  do  not  result  in  a 
condition  where  the  design,  material,  and 
construction  standards,  which  were 
applicable  prior  to  the  changes,  are  altered. 
The  revised  OTDT  and  OPDT  setpoints  do 
not  require  any  hardware  changes  and  are 
used  for  accident  mitigation.  Thus,  the 
setpoint  changes  do  not  increase  the 
probability  of  the  accident. 

All  of  the  affected  NSSS  systems  and 
components  have  been  evaluated  with  the 
TDF  (thermal  design  flow)  of  93,100  gpm. 
The  primary  loop  components  (reactor 
vessel,  reactor  internals.  CRDMs  (control  rod 
drive  mechanism),  loop  piping  and  supports, 
reactor  coolant  pump,  steam  generator,  and 
pressurizer)  meet  the  applicable  structural 
limits  with  the  revised  TDF  of  93,100  gpm 
and  will  continue  to  perform  their  design 
functions.  The  RCCA  (rod  cluster  control 
assembly)  drop  time  remains  unaffected  and 
the  current  design  core  bypass  flow  remains 
valid.  No  additional  steam  generator  tubes 
need  to  be  plugged  to  mitigate  the  potential 
for  U-Bend  fatigue.  Also,  all  of  the  NSSS 
systems  will  still  perform  their  intended 
design  functions.  The  pressurizer  spray  flow 
remains  above  the  design  value  and  the 
pressurizer  relief  system  remains  una^cted 


since  the  TDF  is  lower  than  the  current 
design  flow  and  the  required  pressure  drop 
is  lower.  The  design  of  the  auxiliary  system 
compKinents  remains  bounding  for  the 
revised  TDF  and  the  corresponding  changes 
to  the  NSSS  thermal  hydraulic  parameters.  In 
addition,  all  of  the  NSSS/BOP  (nuclear  steam 
supply  system/balance  of  plant)  interface 
systems  will  perform  their  intended  design 
functions.  The  steam  generator  safety  valves 
will  provide  adequate  relief  capacity  to 
maintain  the  steam  generator  within 
applicable  design  limits.  The  ADVs 
[atmospheric  dump  valves]  will  still  relieve 
20  percent  of  the  maximum  full  load  steam 
flow.  The  steam  dump  system  will  still 
relieve  40  percent  of  the  maximum  full  load 
steam  flow. 

All  of  the  applicable  acceptance  criteria  for 
the  accidents  described  in  the  FSAR  continue 
to  be  met.  The  LBLOCA  analysis  ctirrently 
uses  a  TDF  of  93.100  gpm.  Thus,  no 
adjustments  are  required  for  the  LBLOCA 
input  p>arameters  to  accommodate  the  TDF  of 
93.100  gpm.  The  SBLOCA  has  been 
performed  with  the  TDF  of  93,100  gpm,  and 
the  corresponding  PCT  is  well  below  the 
2200'F  limit.  The  post  LOCA  boron 
concentration  and  the  hot  leg  switchover 
time  are  unaffected.  The  revised  thermal 
design  procedure  has  been  implemented  to 
obtain  sufficient  DNB  margin  to  account  for 
the  TDF  of  93.100  gpm,  the  new  OTDT/OPDT 
setpoints  and  the  Cycle  2  design  featiires.  All 
of  the  non-LOCA  analyses  have  been  re- 
analyzed or  re-evaluated  and  all  of  the 
applicable  acceptance  criteria  continue  to  be 
met. 

The  SLB  radiological  doses  are  unaffected 
and  are  still  within  the  existing  licensing 
basis  limits.  The  margin  to  overfill  during  the 
SGTl?  event  has  been  improved  and  the 
of&ite  doses  during  an  SGTR  have  been  re- 
calculated and  shown  to  be  well  within  the 
lOCFRlOO  guidelines.  The  plant  control 
systems  will  still  provide  adequate  response 
for  the  Condition  1  transients  without 
causing  a  reactor  trip  on  OTDT  and  OPDT. 

Finally,  the  changes  in  the  tolerances  for 
indicated  differential  temfterature,  T  prime 
and  T  double  prime  do  not  require  any 
hardware  modifications  and  only  require 
changes  to  the  Technical  Specification 
Allowable  Values  for  the  OPDT  and  OTDT 
setpoints  and  for  the  vessel  DT  equivalent  to 
power  functions.  Thus,  there  is  no  increase 
in  the  probability  of  an  accident  since  the 
appropriate  Allowable  Values  have  been 
modified  to  determine  channel  operability 
for  these  functions. 

(2)  or  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated; 

The  proposed  changes  do  not  cause  the 
initiation  of  any  accident  nor  create  any  new 
limiting  single  Eailures.  The  OTDT  and  OPDT 
protection  functions  are  used  for  accident 
mitigation  and  do  not  initiate  any  accidents. 
Also,  the  affected  systems  and  compKinents 
will  still  perform  their  intended  design 
functions. 
*    *    * 

The  proposed  changes  do  not  create  any 
new  feilure  modes  for  safety  related 
equipment  The  changes  do  not  result  in  any 
original  design  specification,  such  as  seismic 


requirements,  electrical  separation 
requirements  or  equipment  qualification 
being  altered.  The  OTDT  and  OPDT  setpoint 
changes  do  not  require  any  hardware 
modifications  and  only  require  adjustments 
to  the  setpoint  values.  The  setpoints  are 
modeled  in  accident  analyses  which  are  used 
to  demonstrate  equipment  and  structural 
qualification  during  a  SLB.  With  the  setpoint 
changes  and  the  TDF  of  93,100  gpm,  the 
current  SLB  break  M&E  releases  inside 
containment  remain  bounding  and  thus  there 
is  no  effect  on  the  qualification  of  the 
equipment  inside  containment  during  a  SLB. 
The  SLB  M&E  releases  outside  containment 
have  been  re-calculated.  The  analysis  of  the 
impacts  on  equipment  qualification  outside 
containment  has  been  completed  by 
generating  new  tempterature  profiles.  The 
application  addresses  and  provides  for 
continued  qualification  of  equipment 
through  the  normal  EQ  program. 

Also,  with  the  reduced  TDF  of  93.100  gpm. 
the  current  LOCA  M&E  releases  ara  still 
bounding,  and  thus  there  is  no  effect  on  the 
qualification  of  equipment  inside 
containment  during  a  LOCA.  The  OTDT  and 
OPDT  functions  are  not  modeled  in  the 
LOCA  analyses.  Furthermore,  all  of  the 
applicable  compartments  and 
subcompartments  will  maintain  their 
integrity  during  the  LOCA  and  the  SLB  since 
the  mass  and  energy  releases  for  these 
compartments  and  subcompartments  remain 
unaffected. 

In  addition,  the  LOCA  hydraulic  forcing 
functions  remain  bounding  for  the  TDF  of 
93.100  gpm.  Thus,  the  applicable  NSSS 
systems  and  components  will  still  perform 
their  structural  functions  during  a  LOCA. 

Finally,  the  changes  in  the  tolerances  for 
DTo.  T  prime  and  T  double  prime  do  not 
require  any  hardware  modifications  and  only 
require  changes  to  the  Technical 
Specification  Allowable  Values  for  the  OPDT 
and  OTDT  setpoints  and  for  the  vessel  DT 
equivalent  to  power  functions.  Thus,  there  is 
no  increase  in  the  probability  of  an  accident 
different  than  any  previously  evaluated  since 
the  appropriate  Allowable  Values  have  been 
modified  to  determine  channel  operability 
for  these  functions. 

(3)  or  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety  for  the  applicable 
safety  analyses  has  not  been  reduced.  The 
OPDT  and  OTDT  setpoints  have  been 
incorporated  into  the  affected  safety  analyses 
and  all  safety  analysis  criteria  continue  to  be 
met.  All  of  the  applicable  DNB  limits 
continue  to  be  met  for  the  non-LOCA 
analyses.  The  LBLOCA  input  parameters  do 
not  require  adjustment  for  the  TDF  of  93,100 
gpm.  The  SBLOCA  has  been  re-analyzed  for 
the  TDF  of  93,100  gpm.  and  the  SBLOCA 
PCT  is  well  below  the  2200"F  limit.  The 
affected  NSSS  systems  and  components  will 
still  meet  the  applicable  design  limits  and 
perform  their  intended  safety  functions  with 
the  TDF  of  93,100  gpm.  Also,  the  SLB  and 
LOCA  M&E  releases  are  still  within  the 
applicable  equipment  qualification  limits. 
The  SGTR  doses  remain  within  the 
applicable  10  CFR  100  limits,  and  the  steam 
generator  margin  to  overfill  is  maintained. 

Summary — Parts  I  and  11.  Based  on  the 
above,  TVA  has  determined  that  operation  of 
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Watts  Bar  in  accordance  with  the  proposed 
amendment  would  not:  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated,  (2)  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated,  or  (3)  involve 
a  significant  reduction  in  a  margin  of  safety. 
Therefore,  operation  of  Watts  Bar  in 
accordance  with  the  proposed  amendment 
would  not  involve  a  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 

Part  3 — Addition  to  Core  Operating  Limit 
Report  Methodologies 

(1)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated; 

The  use  of  ZIRLOtm  is  already  permitted 
by  TS  section  4.2.1.  Accordingly,  the 
addition  of  the  NRC  approved  Westinghouse 
COLR  methodology  reference  is 
administrative  in  nature.  Therefore,  there  is 
no  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  or  create  the  possibility  of  a  new  or 
different  kind  of  accident  frt>m  any  accident 
previously  evaluated; 

Since  the  use  of  ZIRLOtm  is  already 
[>ermitted  by  TS  section  4.2.1.  the  addition  of 
the  NRC  approved  Westinghouse  COLR 
methodology  reference  is  administrative  in 
nature.  Accordingly,  no  new  or  different  kind 
of  accident  has  been  created  frtim  those 
previously  evaluated. 

(3)  or  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  use  of  ZIRLOtm  is  already  fwrmitted 
by  TS  section  4.2.1.  The  addition  of  the  NRC 
approved  Westinghouse  COLR  methodology 
reference  is  administrative  in  nature. 
Therefore,  there  is  no  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street,  Chattanooga, 
TN  37402. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive.  ET  lOH. 
Knoxville,  Tennessee  37902. 

NRC  Project  Director:  Frederick  J. 
Hebdon. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 


individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  prop>osed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
May  2,  1997. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  change  the  main  steam  isolation 
valve  (MSrV)  closure  time  assumption 
used  in  the  main  steam  line  break 
accident  analysis  and  referenced  in  the 
Basis  for  Technical  Specification  4.7. 

Date  of  individual  notice  in  Federal 
Register  May  15,  1997  (62  FR  26829). 

Expiration  date  of  individual  notice: 
Jime  16.  1997. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofirin  Library,  2420  Nicolet  Drive. 
Green  Bay,  Wisconsin. 

Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and  2. 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request: 
September  30.  1996,  as  supplemented 
November  26,  and  December  12,  1996, 
February  13.  March  5,  April  2,  April  16, 
May  9.  and  June  3,  1997  (TSCR  192). 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  Technical  Specification 
requirements  related  to  the  service 
water  system,  component  cooling  water 
system,  containment  cooling  and  iodine 
removal  systems,  auxiliary  electrical 
systems,  and  the  control  room 
emergency  filtration  system.  The 
supplemental  applications  dated  April 
2.  April  16,  May  9.  and  June  3,  1997, 
would  eliminate  separate  requirements 
for  the  component  cooling  water  system 
for  single-unit  and  two-unit  operation, 
revise  the  acceptance  criteria  for 
laboratory  testing  of  the  control  room 
emergency  filtration  system  charcoal 
adsorber  banks  from  90  percent  to  99 
percent,  and  supplement  additional 
information  on  the  basis  for 
acceptability  of  equipment  qualification 
analyses  and  dose  assessments  resulting 
from  a  loss-of-coolant  accident  The 


June  3,  1997,  submittal  requested  the 
proposed  amendments  be  handled  on  an 
exigent  basis  based  on  the  current 
schedule  which  indicates  that  Unit  2 
restart  is  scheduled  for  June  25, 1997, 
and  Unit  1  restart  is  scheduled  for  July 
1,  1997,  and  failure  of  the  issuance  of 
the  amendments  by  these  dates  would 
result  in  prevention  of  Point  Beach's 
resumption  of  operation. 

Date  of  individual  notice  in  the 
Federal  Register:  June  10,  1997  (62  FR 
31636). 

Expiration  date  of  individual  notice: 
July  10,  1997. 

•  Local  Public  Document  Room 
location:  Joseph  P.  Mann  Library,  1516 
Sixteenth  Street.  Two  Rivers,  Wisconsin 
54241. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
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local  public  document  rooms  for  the 
particular  facilities  involved. 

Commonwealth  Edison  Company, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3.  Grundy  County.  Illinois 

Date  of  application  for  amendments: 
June  20,  1996,  as  supplemented  by 
letters  dated  December  30.  1996,  and 
March  5.  1997. 

Brief  description  of  amendments:  The 
amendments  would  change  the 
Technical  Specifications  (TS)  by 
incorporating  NRC-approved  thermal    ^ 
limit  licensing  methodology  in  the  list 
of  approved  methodologies  used  in 
establishing  the  fuel  cycle-specific 
thermal  limits.  In  addition,  the 
proposed  amendment  will  change  the 
TS  to  reflect  the  use  of  Siemens  Power 
Corporation  (SPC)  ATRIUM-9B  fuel  for 
all  operating  Modes  at  Dresden,  Unit  3. 
The  proposed  amendment  would  also 
correct  minor  editorial  items  in  the  TS. 

Date  of  issuance:  June  12,  1997. 

Effective  date:  Immediately,  to  be 
implemented  within  30  days. 

Amendment  Nos.:  160  and  155. 

Facility  Operating  License  Nos.  DPR- 
19  and  DPR-25:  The  amendments 
revised  the  licenses  and  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  9,  1997  (62  FR  17227J. 
The  Commission's  related  evaluation  of 
the  amendments  is  cotained  in  a  Safety 
Evaluation  dated  June  12,  1997. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  12,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Morris  Area  Public  Library 
District,  604  Liberty  Street,  Morris, 
Illinois  60450. Consolidated  Edison 
Company  of  New  York,  Docket  No.  50- 
247,  Indian  PointNuclear  Generating 
Unit  No.  2,  Westchester  County,  New 
York 

Date  of  application  for  amendment: 
March  31,  1997. Brief  description  of 
amendment:  The  amendment  revises 
Technical  Specifications  (TSsJ  to 
remove  the  reference  of  Valve  863  from 
TS  Table  3.6-1.  This  revision  would 
allow  for  the  installation  of  a  proposed 
modification  for  automatic  closure  of 
Valve  863  upon  receipt  of  a  Phase  A 
containment  Isolation  signal. 

Date  of  issuance:  June  19.  1997. 

ECfiective  date:  As  of  the  date  of  issuance 
to  be  implemented  within  30  days. 

Amendment  No.:  193. 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  May  15, 1997  (62  FR 
26823)The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  19,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  ElectricStation. 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  March  27. 
1997,  as  supplemented  by  letter  dated  May 
6,  1997. 

Brief  description  of  amendment:  The 
amendment  changes  the  Technical 
Specification  3/4.5.2,  "ECCS 
Subsystems — Modes  1,  2,  and  3."  The 
proposed  changes  add  a  surveillance 
requirement  to  verify  the  Emergency 
Core  Cooling  System  (ECCS)  piping  is 
full  of  water  at  least  once  per  31  days, 
and  clarifies  wording  of  surveillance 
requirement  4.5.2.J.  The  amendment 
also  revises  the  TS  Bases  3/4.5.2  and  3/ 
4.5.3  to  reflect  surveillance  requirement. 

Date  of  issuance:  June  11, 1997. 
Efifectire  date:  June  11, 1997,  to  be 
implemented  within  60  days. 
Amendment  No.:  130. 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  9,  1997  (62  FR  17234). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  11,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefiront, 
New  Orleans,  LA  70122. 

Florida  Power  and  Light  Company, 
Docket  No.  50-335.  St.  Lucie  Plant,  Unit 
No.  1,  St.  Lucie  County,  Florida. 

Date  of  application  for  amendment: 
December  20, 1996,  and  supplemented 
February  13,  and  April  17,  1997. 

Brief  description  of  amendment:  This 
amendment  modifies  the  Technical 
Specifications  (TS)  to  delete  a  footnote 
associated  with  TS  2.1.1,  "Reactor  Core 
Safety  Limits"  which  requires  reactor 
thermal  power  to  be  limited  to  90%  of 
2700  Megawatts  thermal  for  Cycle  14 
operation  beyond  7000  Effective  Full 
Power  Hours. 

Date  of  Issuance:  May  16, 1997. 

Effective  Date:  May  16, 1997. 

Amendment  No.:  151. 


Facility  Operating  License  No.  DPR- 
67:  Amendment  revised  the  TS. 

Date  of  initial  notice  in  Federal 
Register  January  15,  1997  (62  FR  2190). 

The  February  13,  and  April  17.  1997, 
letters  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
December  20,  1996,  application  and  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  May  16,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Indian  River  Junior  College 
Library,  3209  Virginia  Avenue,  Fort 
Pierce,  Florida  34954-9003. 

Northern  States  Power  Company. 
Docket  Nos.  50-262  and  50-306,  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  Goodhue  County, 
Minnesota 

Date  of  application  for  amendments: 
July  28,  1995,  as  revised  February  21, 
1997. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications  for  the  Prairie  Island 
Nuclear  Generating  Plant  to  allow  credit 
for  soluble  boron  in  spent  fuel  criticality 
analyses.  The  request  is  based  on  the 
NRC  approval  of  the  Westinghouse 
Owners  Group  generic  methodology  for 
crediting  soluble  boron  given  in  Topical 
Report  WCAP-14416-NP-A, 
"Westinghouse  Spent  Fuel  Rack 
Criticality  Analysis  Methodology," 
Revision  1,  November  1996. 

Date  of  issuance:  June  12,  1997. 

Effective  date:  June  12,  1997,  with  full 
implementation  within  30  days. 

Amendment  Nos.:  129  and  121. 

Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60.  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  26, 1997  (62  FR  14464). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  12,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Minneapolis  Public  Library, 
Technology  and  Science  Department, 
300  Nicollet  Mall,  Minneapolis, 
Miimesota  55401. 

Power  Authority  of  The  State  of  New 
York,  Docket  No.  50-286.  Indian  Point 
Nuclear  Generating  Unit  No.  3, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
January  13, 1997,  as  supplemented 
March  24, 1997,  May  13, 1997,  and  May 
23. 1997. 
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Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  Requirements  for 
containment  leakage  testing  to  add 
several  containment  isolation  valves 
and  to  implement  the  requirements  of 
10  CFR  Part  50,  Appendix  J,  Option  B 
for  performance-based  primary  reactor 
containment  leakage  testing. 

Date  of  issuance:  June  17,  1997. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  174. 

Facility  Operating  License  No.  DPR- 
64:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  19, 1997  (62  FR  13173). 

The  March  24,  May  13,  and  May  23, 
1997,  supplemental  letters  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  17,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  White  Plains  Public  Library, 
100  Martine  Avenue,  White  Plains,  New 
York  10610. 

Public  Service  Electric  &■  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  fersey 

Date  of  application  for  amendments: 
January  31,  1997. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3/4.6.1.5,  and  its 
associated  Bases  section,  to  ensure  that 
a  representative  average  contaiiunent  air 
temperature  is  measured. 

Date  of  issuance:  June  13,  1996. 

Effective  date:  Both  units,  as  of  the 
date  of  issuance,  to  be  implemented 
within  60  days. 

Amendment  Nos.  195  and  178. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  March  12,  1997  (62  FR  11497). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  June  13,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079. 


Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328.  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
August  22,  1996,  as  supplemented 
March  28,  1997. 

Brief  description  of  amendments: 
Revise  Technical  Specifications  (TS) 
3.6.5  and  associated  Bases  to  lower  the 
minimum  TS  ice  basket  weight.  Also 
extend  the  chemical  analysis 
surveillance  interval  for  the  ice 
condenser  ice  bed  from  12  months  to  18 
months. 

Date  of  issuance:  June  10,  1997. 

Effective  date;  June  10,  1997. 

Amendment  Nos.:  224,  215. 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
TS. 

Date  of  initial  notice  in  Federal 
Register  April  23, 1997  (62  FR  19835). 

The  Conunission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  10,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1101  Broad  Street,  Chattanooga, 
Tennessee  37402. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305.  Kewaunee  Nuclear 
Power  Plant.  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
April  22,  1997,  as  supplemented  on  May 
15,  and  June  2, 1997.  The  April  22. 
1997,  submittal  superseded  a  previous 
submittal  on  this  subject  dated 
September  6,  1996  (61  FR  53769),  as 
supplemented  on  October  30,  October 
31,  November  7,  November  15,  and 
November  27, 1996,  and  January  23  and 
January  29,  1997. 

Brief  description  of  amendment:  The 
amendment  revises  TS  Section  4.2.b, 
"Steam  Generator  Tubes,"  and  its 
associated  Basis,  by  allowing  a  laser- 
welded  repair  of  Westinghouse  hybrid 
expansion  joint  (HEJ)  sleeved  steam 
generator  tubes. 

Date  of  issuance:  ]une  7,  1997. 

Effective  date:  June  7,  1997. 

Amendrr.ent  No.:  135. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  7,  1997  (62  FR  24988). 

The  May  15,  and  Jvme  2,  1997, 
submittals  provided  supplemental 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  7,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofrin  Library,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin  54311-7001. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  application  for  amendment: 
April  24,  1997,  as  supplemented  on  May 
15  and  28,  and  June  5,  1997. 

Brief  description  of  amendment:  The 
amendment  revises  TS  Section  4.2.b, 
"Steam  Generator  Tubes,"  to  allow 
repair  of  steam  generator  (SG)  tubes 
with  Combustion  Engineering  (CE)  leak- 
tight  sleeves  in  accordance  with  CE 
generic  topical  report  CEN-629-P, 
Revision  2.  "Repair  of  Westinghouse 
Series  44  and  51  Steam  Generator  Tubes 
Using  Leak-Tight  Sleeves."  The  TS  are 
also  revised  to  allow  re-sleeving  of  tubes 
with  existing  sleeve  joints  in  accordance 
with  KNPP  specific  topical  report  CEN- 
632-P,  "Repair  of  Kewaunee  Steam 
Generator  Tubes  Using  a  Re-Sleeving 
Technique." 

Date  of  issuance:  June  7,  1997. 

Effective  date;  June  7,  1997. 

Amendment  No.:  134. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  7,  1997  (62  FR  24989). 

The  May  15  and  28,  and  June  5.  1997, 
subiruttals  provided  supplemental 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  June  7,  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofrin  Library,  2420  Nicolet  Drive, 
Green  Bay,  Wisconsin  54311-7001. 

Wisconsin  Public  Service  Corporation, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County. 
Wisconsin 

Date  of  application  for  amendment: 
AjhII  28,  1997,  as  supplemented  on  May 
19, 1997. 

Brief  description  of  amendment:  The 
amendment  establishes  a  new  design 
basis  flow  rate  for  the  auxiliary 
feedwater  (AFW)  pumps  consistent  with 
the  assumptions  used  in  the  reanalysis 
of  the  limiting  design  basis  event  for  the 
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AFW  system.  The  Basis  for  TS  3.4.b, 
"Auxiliary  Feedwater  System."  has 
been  revised  to  reflect  the  change  in 
AFW  flow  and  to  clarify  the 
requirements  for  the  AFW  cross-connect 
valves. 

Date  of  issuance:  June  7.  1997. 

Effective  date:  June  7.  1997. 

Amendment  No.:  133. 

Facility  Operating  License  No.  DPR- 
43:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  7,  1997  (62  FR  24977). 

The  May  19,  1997.  submittal  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
June  7.  1997. 

No  significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  Wisconsin, 
Cofrin  Library.  2420  Nicolet  Drive, 
Green  Bay.  Wisconsin  54311-7001. 

Dated  at  Rockville.  Maryland,  this  25th  day 
of  June,  1997. 

For  the  Nuclear  Regulatory  Commission. 
Jack  W.  Roe, 

Director.  Division  of  Reactor  Projects  Hl/IV, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc  97-17140  Filed  7-1-97;  8:45  am] 
WUJMG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-160] 

Georgia  Institute  of  Technology 
Research  Reactor;  Closing  of  Local 
Public  Document  Room 

Notice  is  hereby  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
is  closing  the  local  public  document 
room  (LPDR)  for  records  pertaining  to 
the  Georgia  Institute  of  Technology 
(Georgia  Tech)  Research  Reactor  located 
at  the  Decatur  Library,  Decatur,  Georgia, 
effective  July  3,  1997. 

This  LPDR  was  established  in  April 
1996  during  the  NRC's  review  of 
Georgia  Tech's  license  renewal 
application.  There  is  no  longer  a  need 
for  the  LPDR  since  License  R-97  was 
renewed  for  a  20-year  term  on  May  30, 
1997. 

Dated  at  Rockville,  Md.,  this  26th  day  of 
June  1997. 


For  the  Nuclear  Regulatory  Commission. 
Russell  A  Po«veU, 

Chief.  Freedom  of  Information/Local  Public 
Document  Room  Branch,  Office  of 
Information  Resources  Management. 
(FR  Doc.  97-17297  Filed  7-1-97;  8:45  am] 

BIUJNQ  CODE  7SaO-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Categorizing  and  Transporting  Low 
Specific  Activity  Materials  and  Surface 
Contaminated  Objects:  Availability 

The  Nuclear  Regulatory  Commission 
and  the  Department  of  Transportation 
have  jointly  prepared  a  draft  report 
(designated  NUREG-1608  and  RSPA 
Advisory  Guidance  97-005)  entitled 
"Categorizing  and  Transporting  Low 
Sp)ecific  Activity  Materials  and  Surface 
Contaminated  Objects."  NRC  is  issuing 
the  draft  report  for  review  and 
comment. 

The  primary  piupose  of  this  draft 
guidance  is  to  assist  shippers  in 
preparing  low  specific  activity  materials 
(LSA)  and  surface  contaminated  objects 
(SCOs)  for  shipment  in  compliance  with 
Federal  regulations.  The  draft  guidance 
is  provided  in  question  and  answer 
format  on  the  classification, 
characterization,  packaging  and 
transportation  of  LSA  and  SCOs, 
including  the  definition  of  LSA  and 
SCOs,  the  determination  of  distribution 
on  of  activity  in  LSA  material  or  on  SCO 
surfaces,  mixing  LSA  and  SCOs  in  a 
package,  radiation  level  measurements, 
and  various  other  aspects  of 
transporting  LSA  and  SCOs. 

NRC  is  particularly  interested  in 
comment  regarding  the  use  of  its  "Final 
Branch  Technical  Position  on 
Concentration  Averaging  and 
Encapsulation,"  January  17, 1995,  in  the 
draft  guidance  (see  Questions  4.2.4, 
5.1.4,  and  5.2.3).  Also.  NRC  is  interested 
in  comment  on  the  utility  to  shippers  of 
Appendix  A. 

Draft  NUREG-1608  is  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room.  2120  L 
Street  NW.  (Lower  Level),  Washington 
DC  20555-0001.  A  free  single  copy  of 
Draft  NUREG-1608,  to  the  extent  of  the 
supply,  may  be  requested  by  writing  to 
Distribution  Services,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Submit  comments  on  draft  NUREG- 
1608  by  (90  days  after  publication  date). 
Mail  comments  to:  Chief,  Rules  and 
Directives  Branch.  Mail  Stop  T-6  D59, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 
Comments  may  be  hand-delivered  to 


11545  Rockville  Pike,  Maryland 
between  7:30  a.m.  and  4:15  p.m.  on 
Federal  workdays. 

Comments  may  also  be  submitted 
electronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FEDWORLD.  The 
bulletin  board  may  be  accessed  using  a 
personal  computer,  a  modem,  and  one 
of  the  commonly  available 
communications  software  packages,  or 
directly  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FEDWORLD  can  be  accessed  directly  by 
dialing  the  toll  &«e  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  I  (N,8,I).  Using  ANSI  terminal 
emulation,  the  NRC  NUREG  and  Reg 
Guide  Comments  subsystem  can  then  be 
accessed  by  selecting  the  "NRC  Rules 
Menu"  option  from  the  "NRC  Main 
Menu."  For  further  information  about 
options  available  for  NRC  at 
FEDWORLD  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FEDWORLD  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FEDWORLD 
can  also  he  accessed  by  a  direct  dial 
phone  number  for  the  main  FEDWORLD 
BBS:  703-321-3339;  Telnef  via  Internet: 
fedworid.gov  (192.239.92.3);  File 
Transfer  Protocol  (FTP)  via  Internet: 
ftp.fedworid.gov  (192.239.92.205);  and 
Worid  Wide  Web  using:  http:// 
www.fedworld.gov  (this  is  the  Unifprm 
Resource  Locator  (URL)). 

If  using  a  method  other  than  the  toll 
free  number  to  contact  FEDWORLD,  the 
NRC  subsystem  will  be  accessed  from 
the  main  FEDWORLD  menu  by  selecting 
the  "Regulatory.  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory  Information 
Mall."  At  that  point,  a  menu  will  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Commission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  can  also  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FEDWORLD  command  line.  If  you 
access  NRC  from  FEDWORLD's  main 
menu,  you  may  return  to  FEDWORLD 
by  selecting  the  "Return  to 
FEDWORLD"  option  ft-om  the  NRC 
Online  Main  Menu.  However,  if  you 
access  NRC  at  FEDWORLD  by  us'ing 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FEDWORLD  system. 
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If  you  contact  FEDWORLD  using 
Telnet,  you  will  see  the  NRC  area  and 
menus,  including  the  Rules  menu. 
Although  you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
files  (comments).  If  you  contact 
FEDWORLD  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FEDWORLD  can  be 
accessed  through  the  World  Wide  Web, 
like  FTP  that  mode  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  Menu.  For  more 
information  on  NRC  bulletin  boards  call 
Mr.  Arthur  Davis,  Systems  Integration 
and  Development  Branch,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  telephone  (301)  415-5780;  e- 
mail  AXD3@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  19th  day 
of  June,  1997. 

For  the  Nuclear  Regulatory  Commission. 

Susan  F.  Shankman, 

Chief,  Transportation  Inspection  and  Safety 
Branch,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  97-17292  Filed  7-1-97;  8.45  ami 
BIUJNQ  COOE  7590-01-P 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

Federal  Prevailing  Rate  Advisory 
Committee;  Cancellation  of  Open 
Committee  Meeting 

According  to  the  provisions  of  section 
10  of  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463),  nodce  is  hereby 
given  that  the  meeting  of  the  Federal 
Prevailing  Rate  Advisory  Committee 
scheduled  for  Thursday,  July  3,  1997, 
has  been  canceled. 

Information  on  other  meetings  can  be 
obtained  by  contacting  the  Committee's 
Secretary,  Office  of  Personnel 
Management,  Federal  Prevailing  Rate 
Advisory  Committee,  Room  5559,  1900 
E  Street,  NW..  Washington.  DC  20415, 
(202) 606-1500. 

Dated:  June  25,  1997. 
Phyllis  G.  Foley. 

Chair.  Federal  Prevailing  Rate  Advisory 

Committee. 

[FR  Doc.  97-17230  Filed  7-1-97:  8:45  am] 

BILUNG  COOE  632S-01-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

National  Partnership  Council  Meeting 

AGENCY:  Office  of  Personnel 
Management. 

ACTION:  Notice  of  meeting. 

TIME  AND  DATE:  2:00  p.m.,  July  9,  1997. 

Pl>CE:  Grand  Lounge  and  Lower 
Lounge,  William  Pitt  Union  Building, 
University  of  Pittsburgh,  Pittsburgh, 
Pennsylvania  15260. 

STATUS:  This  meeting  will  be  open  to  the 
public.  Seating  will  be  available  on  a 
first-come,  first-served  basis. 
Individuals  with  special  access  needs 
wishing  to  attend  should  contact  0PM 
at  the  number  shown  below  to  obtain 
appropriate  accommodations. 

MATTERS  TO  BE  CONSIDERED:  Professor 
Marick  Masters,  a  faculty  member  of  the 
University  of  Pittsburgh's  Joseph  M. 
Katz  Graduate  School  of  Business,  and 
Professor  Bob  Albright  of  the  Coast 
Guard  Academy,  will  brief  the  National 
Partnership  Council  (Council)  on  the 
preliminary  findings  of  the  Council's 
1997  survey  to  assess  the  labor- 
management  relations  climate  and  the 
effect  of  partnership  in  the  federal 
sector.  The  Project  Team  for  the 
Council's  Partnership  Facilitation 
Project,  which  involves  outreach  to 
partnerships  facing  challenges,  will 
present  an  update  on  its  activities  since 
the  Council's  June  11.  1997  meeting. 
Potential  candidates  for  participation  in 
the  Partnership  Facilitation  Project  will 
be  presented  to  the  Council,  together 
with  a  number  of  options  for  the 
Council's  consideration  and  action. 

CONTACT  PERSON  FOR  MORE  tNFORMATK>N: 

Michael  Gushing,  Director.  Center  for 
Partnership  and  Labor-Management 
Relations.  Office  of  Personnel 
Management,  Theodore  Roosevelt 
Building.  1900  E  Street.  NW..  Room 
7H28.  Washington.  DC  20415-0001. 
(202) 606-2930. 

SUPPLEMENTARY  INFORMATION:  We  invite 
interested  persons  and  organizations  to 
submit  written  comments.  Mail  or 
deliver  your  comments  to  Michael 
Gushing  at  the  address  shown  above. 

Office  of  Personnel  Management. 

James  B.  King, 

Director. 

[FR  Doc.  97-17232  Filed  7-1-97;  8:45  am] 

BILUNG  CODE  632S-«1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38769;  RIe  No.  SR- 
MBSCC-97-02] 

Self-Regulatory  Organizations;  MBS 
Clearing  Corporation;  Order  Approving 
a  Proposed  Rule  Change  Relating  to 
the  Valuation  of  Securities  Deposited 
as  Collateral  in  the  Participants  Funds 
to  Satisfy  Daily  Margin  Requirements 

June  24,  1997, 

On  February  12.  1997,  MBS  Clearing 
Corporation  ('''MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-MBSCC-97-02)  pursuant 
to  Section  19(b)  (1)  of  the  Securities 
Exchange  Act  of  1934  ("Act  ").'  On 
March  26,  1997,  MBSCC  filed  an 
amendment  to  the  proposed  rule 
change.^  Notice  of  the  proposal  was 
published  in  the  Federal  Register  on 
April  28,  1997.3  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

L  Description 

MBSCC's  rules  allow  participants  to 
satisfy  their  margin  requirements  by 
depositing  approved  forms  of  collateral 
such  as  cash,  securities,*  and  letters  of 
oi.  iit  into  the  participants  fund. 
Rrcently,  securities  have  become  the 
douiinant  form  of  acceptable  collateral 
used  by  participants  to  satisfy  their 
margin  requirements.  As  a  result  of  this 
increased  use  of  securities,  MBSCC 
reappraised  the  value  given  to  securities 
deposited  as  collateral  for  participants 
funds  obligations. 

Currently,  MBSCC  values  mortgage- 
backed  securities  at  the  lesser  of  par  or 
current  market  value,  and  it  values 
Treasury  securities  at  current  market 
value.  MBSCC  revalues  both  types  of 
securities  daily  and  analyzes  them  for 
pending  maturity. 

Under  the  proposal.  MBSCC  will 
value  mortgage-backed  securities  with  a 
remaining  maturity  of  one  year  or  more 
at  the  lesser  of  par  or  95  percent  of  the 
current  market  value  and  Treasury 
securities  with  a  remaining  maturity  of 
one  year  or  more  at  95  percent  of  their 


'i5U.s.C7ars(b)(i). 

'  Letter  form  Richard  f.  Paiey.  MBSCX:  (March  25. 

1997). 

'  Securities  Exchange  Act  Release  No.  38S36 
(April  22.  1997).  62  FR  22983 

•  Securities  acceptable  as  collateral  include  direct 
obligations  of  the  United  States  [i.e..  Treasun'  Bills. 
Treasur>'  Notes,  and  Treasury  Bonds)  ("Treasury 
securities")  and  mortgage-backed  securities  issued 
by  the  Government  National  Mortgage  Association, 
the  Federal  National  Mortgage  Association,  and  the 
Federal  Home  Loan  Mortgage  Corporation. 
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current  market  value. ^  MBSCC  will 
value  mortgage-backed  securities  with  a 
remaining  maturity  of  less  than  one  year 
at  the  lesser  of  par  or  the  current  market 
value  and  Treasury  securities  with  a 
remaining  maturity  of  less  than  one  year 
at  the  current  market  value.  MBSCC  will 
continue  to  revalue  securities  daily  and 
analyze  them  for  pending  maturity 
before  the  depositing  participant  is 
credited.** 

n.  Discussion 

Section  17A(b)  (3)  (F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  ensure  the 
safeguarding  of  securities  and  funds  in 
its  custody  or  control  or  for  which  it  is 
responsible.'  The  Commission  believes 
that  MBSCC's  proposed  rule  change  is 
consistent  with  its  obligations  under 
Section  17A  of  the  Act.  By  amending 
this  valuation  procedures.  MBSCC's 
valuation  should  more  accurately  reflect 
the  actual  values  of  the  securities 
deposited  as  collateral.  Accordingly, 
MBSCC  will  have  greater  certainly  that 
the  securities  deposited  by  a  participant 
will  be  sufficient  to  satisfy  the 
participant's  obligations  to  MBSCC  in 
the  event  that  the  participant  becomes 
insolvent  or  defaults. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  Section  1 7 A  of  the  Act 
and  the  rules  and  regulations 
thereunder. 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)  (2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
MBSCC-97-02)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


*  The  proposal  also  provides  that  from  time  to 
lime  MBSCC  may  use  a  lower  percentage  of  the 
current  market  value  in  determining  the  collateral 
value  of  mortgage-backed  securities  or  Treasury 
securities. 

'  Because  par  value  for  mortgage-backed 
securities  is  SlOO,  the  proposed  rule  change  will 
apply  a  five  percent  haircut  only  to  those  mortgage- 
backed  securities  that  have  a  current  market  value 
of  $105  or  less.  For  example,  a  mortgage-backed 
security  with  a  current  market  value  exceeding 
$105  is  and  will  continue  to  be  revalued  to  a  par 
value  of  $100.  However,  a  mortgage-backed  security 
with  a  current  market  value  of  $105  will  now  be 
revalued  to  $99.75  or  95  percent  of  current  market 
value.  Similarly,  a  mortgage-t>acked  security  with  a 
current  market  value  of  $99  will  be  revalued  to 
S94.05 

M5U.S.C.  78q-l(b}  (3)  (F). 

•17  CFR  200.30-3(a)  (12). 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-17252  Filed  7-1-97;  8:45  am] 

BiLUNO  cooe  aoi(M>i-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request.  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and,  Information  Services,  Washington, 
DC  10549. 

Extension 

Rules  1(a),  1(b) 

Forms  USA.  U5B,  File  No.  270-168. 
OMB  Control  No.  3235-0170 
Rules 

Form  U-3A3-1,  File  No.  270-77, 
OMB  Control  No.  3235-0160 
Rule  26.  File  No.  270-78,  OMB  Control 

No. 3235-0183 
Rule  44.  File  No.  270-162.  OMB  Control 

No. 3235-0147 
Rule  62 

Form  U-R-1.  File  No.  270-166,  OMB 
Control  No.  3235-0152 
Rule  88 

Form  U-13-1.  File  No.  270-80.  OMB 
Control  No.  3235-0182 
Rule  95 

Form  U-13E-1,  File  No.  270-74.  OMB 
Control  No.  3235-0162 

Form  U-7D.  File  No.  270-75.  OMB 
Control  No.  3235-0165 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
simimarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rules  1(a)  and  (1(b)  [17  CFR  250.2(a). 
250.1(b)l  and  Forms  USA  and  USB  [17 
CFR  259.5a,  259.Sbl  implement  Sections 
5(a)  and  5(b)  of  the  Public  Utility 
Holding  Company  Act  of  1935.  as 
amended  ("Act"),  which  require  any 
holding  company  or  any  person 
proposing  to  become  a  holding  company 
to  file  with  the  Commission  a 
notification  of  registration  and 
registration  statement,  respectively.  The 
information  is  necessary  for  the 
Commission  to  determine  whether  a 
new  registrant  is  in  compliance  with  the 
Act. 

The  initial  burden  of  this  requirement 
is  approximately  80  hours  per 
respondent.  Historically,  there  has  been 


one  respondent  approximately  every 
four  years,  therefore  the  weighted 
annual  burden  over  a  four  year  period 
is  20  hours.  Companies  filing  imder  this 
rule  are  required  to  retain  records  for  a 
period  of  the  years,  and  the  provision  of 
the  information  is  mandatory.  The 
retention  time  period  allows  the 
Commission  the  opportunity  to  perform 
its  audit  functions.  Responses  are  not 
kept  confidential. 

Rule  3  [17  CFR  250.3]  permits  a  bank 
that  is  also  a  public  utility  holding 
company  to  claim  an  exemption  from 
the  requirements  of  the  Act,  through  the 
submission  of  an  annual  statement  on 
Form  U-3A3-1  (17  CFR  259.403).  The 
rule  and  the  form  are  used  by  the 
Commission  staff  to  expedite  its  review 
of  compliance  with  sections  3(a)(4)  of 
the  Act.  Rule  3  and  Form  U-3A3-1 
permit  a  bank  that  is  also  a  public  utility 
holding  company  to  avoid  the  burdens 
associated  with  an  application  for  an 
exemption  from  the  requirements  of  the 
Act.  An  application  for  an  exemption 
would  involve  a  formal  order,  which 
might  require  an  administrative  hearing 
and  would  otherwise  consume  a 
significant  amount  of  Commission 
resources.  Each  year  the  Commission 
receives  five  submissions  from  banks; 
each  takes  about  two  hours  to  complete. 
Thus  a  total  annual  burden  of  ten  hours 
is  imposed.  Banks  that  are  required  to 
file  under  this  rule  are  to  retain  the 
records  for  a  period  of  ten  years.  This 
retention  period  is  consistent  with 
requirements  imposed  by  federal 
agencies  that  regulate  banks.  Banks  are 
allowed  to  request  confidential 
treatment  of  information  filed  under  this 
rule. 

Rule  26  [17  CFR  150.26]  sets  forth  the 
financial  statement  and  recordkeeping 
requirements  for  registered  holding 
companies  and  their  subsidiaries.  This 
information  collection  is  of  fundamental 
importance  to  the  Commission  in  the 
review  of  financial  statements  of 
registered  public  utility  holding 
companies.  The  Commission  reviews 
financial  statements  in  connection  with 
its  review  of  proposals  submitted  for 
approval  under  several  provisions  of  the 
Act.  The  rule  imposes  no  annual  burden 
because  there  is  no  form,  as  such,  under 
Rule  26  and  because  the  information  is 
required  for  Form  U5S.  which  is  subject 
to  separate  OMB  review.  In  addition, 
there  is  no  requirement  for  record 
retention  under  this  rule. 

Rule  44  [17  CFR  250.44]  prohibits 
sales  of  utility  securities  or  utility  assets 
owned  by  registered  public  utility 
holding  companies,  except  pursuant  to 
a  declaration  notifying  the  Commission 
of  the  proposed  transaction,  which 
becomes  effective  in  accordance  with 
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the  procedure  specified  in  17  CFR 
150.23.  and  pursuant  to  the  order  of  the 
Commission  with  respect  to  such 
declaration  under  the  applicable 
provisions  of  the  Act.  The  information 
is  essential  to  Commission 
administration  of  Section  12(d)  of  the 
Act  and  is  not  otherwise  available.  The 
Commission  analyzes  the  information  to 
determine  if  the  proposed  sale  is 
consistent  with  the  public  interest.  The 
rule  imposes  a  burden  of  about  72  hours 
each  year  on  three  respondents,  each  of 
which  makes  one  submission.  There  is 
no  requirements  for  record  retention 
under  this  rule  and  the  submissions  are 
not  kept  confidential. 

Rule  62  [17  CFR  250.62]  prohibits  the 
solicitation  of  authorization  regarding 
any  security  of  a  regulated  company  in 
connection  with  reorganization  subject 
to  Commission  approval  or  regarding 
any  transaction  which  is  the  subject  of 
an  application  or  declaration,  except 
pursuant  to  a  declaration  regarding  the 
solicitation  which  has  become  effective. 
The  information  is  necessary  to  permit 
the  Commission  to  adequately  enforce 
Sections  12(e)  and  11(g)  of  the  Act.  The 
rule  and  form  U-R-1  [17  CFR  259.221] 
impose  a  total  annual  burden  of  SO 
hours  on  ten  companies,  who  each 
spend  five  hours,  and  file  once 
annually.  There  is  a  three  year  record 
retention  under  this  rule  and  the 
submission  are  not  kept  confidential. 

Rule  88  [17  CFR  250.88]  requires  the 
filing  of  Form  U-13-1  [17  CFR  259.113] 
for  a  mutual  or  subsidiary  service      • 
company  performing  services  for 
affiliate  companies  of  a  holding 
company  system.  Eighteen  respondents 
initially  spend  a  total  of  approximately 
36  hours  meeting  this  requirement. 
Thereafter,  there  is  no  annual  burden. 
Service  companies  filing  under  this  rule 
are  required  to  retain  records  for  a 
period  of  ten  years,  and  the  provision  of 
the  information  is  mandatory.  The 
retention  time  period  allows  the 
Commission  the  opportimity  to  perform 
its  audit  functions.  Responses  are  not 
kept  confidential. 

Rule  95  [17  CFR  250.95]  requires 
service  companies  to  file  reports  on 
Form  U-13E-1  [17  CFR  259.213]  with 
the  Commission  prior  to  their 
performance  of  contracts  for  registered 
holding  companies  or  their  subsidiaries, 
for  services,  construction,  or  sales  of 
goods.  The  Commission  requires  this 
information  to  enforce  the  provisions  of 
Section  13(e)  and  Section  13(f)  of  the 
Act.  The  enforcement  of  these  statutes 
would  be  compromised  without  the 
collection  of  this  information,  which  is 
not  available  from  other  sources. 
Companies  that  file  under  this  rule  are 
required  to  retain  records  for  a  period  of 


six  years,  and  the  provision  of  this 
information  is  required.  The  retention 
period  allows  the  Commission  to 
perform  its  audit  functions.  One 
company  meets  this  requirement  on  an 
annual  basis  with  an  estimated  average 
burden  of  two  hours.  This  information 
is  not  kept  confidential. 

Form  U-7D  (17  CFR  259.404] 
establishes  the  filing  company's  right  to 
the  exemption  authorized  for  financing 
entities  holding  tide  to  utility  assets 
leased  to  a  utility  company.  The 
information  is  necessary  for  the 
Commission  to  determine  whether  a 
company  is  exempt  from,  or  governed 
by,  the  Act.  The  form  imposes  a  total 
annual  burden  of  126  hours  on  42 
respondents,  who  each  spend  three 
hours  annually  preparing  and  filing  one 
response.  Companies  filing  under  this 
rule  are  required  to  retain  records  for  a 
period  often  years,  and  the  provisions 
of  the  information  is  mandatory.  The 
retention  time  period  allows  the 
Commission  the  opportunity  to  perform 
its  audit  functions,  and  generally 
coincides  with  companies'  obligation 
period  under  their  respective  leases. 
Responses  are  not  kept  confidential. 

The  estimates  of  average  burden  hours 
are  made  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.  Washington,  DC  20549. 

Dated:  )ime  16.  1997. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-17255  Filed  7-1-97;  8:45  am] 
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Self-Regulatory  Organizations;  Boston 
Stock  Exctiange;  Order  Approving 
Proposed  Rule  Change  Amending  the 
Minor  Rule  Violation  Plan 

)une  26,  1997, 
I.  Introduction 

On  May  13,  1997.  the  Boston  Stock 
Exchange,  Inc..  ("BSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder^  a 
proposed  rule  change  relating  to 
amendments  to  the  Minor  Rule 
Violation  Plan.  The  proposed  rule 
change  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38656  (May  20,  1997),  62  FR  28913 
(May  28,  1997).  The  Commission 
received  no  comments  on  the  proposal. 

n.  Description  of  the  Proposal 

BSE  is  amending  its  Minor  Rule 
Violation  Plan  to  add  or  increase 
summary  fine  provisions  for  carrying 
weapons,  fighting  on  the  Exchange 
premises,  and  failure  to  comply  with 
Floor  Official  rulings. 

The  Exchange  first  proposes  to 
increase  the  summary  fine  for 
possession  of  a  firearm  or  other  weapon 
on  the  Exchange  premises  from  $2500 
for  any  offense  to  $5000  for  any  offense. 

The  Exchange  seeks  to  add  a  summary 
fine  provision  for  unauthorized  physical 
contact  with  the  intent  to  cause  harm  or 
intimidate  another  on  the  Exchange 
premises,  with  summary  fines  of  $500 
for  the  first  offense,  $1000  for  the 
second  offense,  and  $2500  for 
subsequent  offenses.  The  corresponding 
rule  provision  is  Article  XTV,  Section  5 
of  the  Exchange  Constitution. 

The  Exchange  also  seeks  to  add  a 
summary  fine  provision  for  failure  to 
comply  with  an  appealed  Floor  Official 
ruling  that  stands.  ^ 

Finally,  the  Exchange  seeks  to  amend 
the  rule  provision  regarding  appeals  to 
summary  fines  to  require  filing  with  the 
Office  of  the  General  Counsel,  rather 
than  with  the  Surveillance  Department, 
in  an  effort  to  provide  a  more  efficient 
coordination  of  the  appeal  process. 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section 


'  15  U.S.C  78s(b)(l). 

il7CFR240.19b-4. 

'On  June  18.  1997.  the  Exchange  filed  SR-BSE- 
97-03  seeking  to  amend  the  corresponding  rule 
provision  relating  to  Floor  Officials. 


35862 


Federal  Register  /  Vol.  62.  No.  127  /  Wednesday.  July  2.  1997  /  NoUces 


6(b)(5)  of  the  Act,*  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customer,  issuers,  brokers,  or  dealers. 

ni.  Discussion 

The  Commission  believes  BSE's 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act.'  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  perfect  the  mechanism  of 
a  free  and  open  national  market  system, 
and.  in  general,  to  further  investor 
protection  and  the  public  interest.^ 

BSE  is  proposing  to  increase  the  fines 
for  possession  of  a  firearm  or  other 
weapon  on  the  Exchange  premises.  The 
Commission  believes  that  implementing 
such  fines  should  serve  as  an  effective 
deterrent  against  possessing  weapons  on 
the  Exchange  premises,  thereby 
ensuring  the  safety  of  Exchange 
members,  staff  and  guests.  Similarly,  the 
Commission  believes  the  addition  of  a 
summary  fine  provision  for 
unauthorized  physical  contact  on  the 
Exchange  premises  is  appropriate  as  it 
should  deter  such  contacts  and  prevent 
member  disputes  from  escalating  to  a 
physical  confrontation,  again  ensuring 
the  safety  of  those  present  on  the 
Exchange  floor. 

The  Commission  believes  the  addition 
of  a  summary  fine  provision  for  failure 
to  comply  with  an  appealed  Floor 
Official  ruling  that  stands,  is 
appropriate  as  it  will  ensure  that  rule 
interpretations  and  execution  quality 
issues  on  which  Floor  Officials  are 
asked  to  making  rulings  are  addressed 
in  a  timely  manner  for  the  benefit  of  the 
customer. 

Finally,  the  Commission  believes  an 
amendment  requiring  that  appeals  to 
summary  fines  be  filed  with  the  Office 
of  the  General  Counsel  is  appropriate  as 


it  will  provide  more  efficient 
coordination  of  the  appeal  process, 
thereby  furthering  investor  protection 
and  the  public  interest. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  BSE,  and  in 
particular  Section  6(b)(5). 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (File  No.  SR- 
BSE-97-01)  be  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  97-17318  Filed  7-1-97;  8:45  am] 
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Sell-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Approving  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
Relating  to  OEX-SPX  Spread  Orders, 
and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  No.  2  to  the  Proposed 
Rule  Change 

June  26.  1997. 
I.  Introduction 

On  March  4, 1997.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
establish  a  rule  to  facilitate  the 
transaction  of  spread  orders  between 
S&P  500  Index  options  ("SPX")  and  SadP 
100  Index  options  ("OEX").  On  May  15. 
1997,  CBOE  submitted  an  amendment 
("Amendment  No.  1")  to  the  proposed 
rule  change.3  On  June  13.  1997,  CBOE 


*  15  U.S.C  78«[bX5). 
'15U.S.C.  78f(bK5). 

*  In  approving  this  rule,  the  Commission  notes 
that  It  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  fonnation.  15 
U.S.C  78c(n. 


'  15  U.S.C.  78s(b)(2) 

•  1 7  CFR  20O.3O-3(a)(1 2). 

>  15  U.S.C  78s(b)(l). 

il7CFR240.19b-4. 

^  In  Amendment  No.  1 ,  the  CBOE  revised  the 
proposed  language  of  Rule  24.18  to  better  reflect  the 
intent  of  the  proposal  and  provide  additional 
justification  for  the  proposal.  See  Letter  from 
Timothy  Thompson,  Senior  Attorney.  CBOE.  to 
Elaine  Darroch.  Attorney,  Division  of  Market 
Regulation,  Securities  and  Exchange  Commission 
(May  14. 1997). 


submitted  a  second  amendment 
("Amendment  No.  2")  to  clarify  textual 
language  regarding  how  the  rule 
opera  tes."* 

The  proposed  rule  change  and 
Amendment  No.  1  thereto  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38650  (May 
16.  1997),  62  FR  28525  (May  23.  1997). 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change  and  Amendment 
No.  1  thereto,  and  accelerates  approval 
of  Amendment  No.  2. 

n.  Description  of  the  Proposal 

Exchange  Rule  6.45  establishes  the 
rules  of  priority  for  bids  and  offers. 
Generally,  the  highest  bid  and  the 
lowest  offer  shall  have  priority,  with 
certain  designated  exceptions.  Rule 
6.45(d)  provides  one  such  exception  to 
the  rule  for  members  holding  a  spread, 
straddle  or  combination  order  and 
bidding  or  offering  in  a  multiple  of  Vie. 
The  exception,  however,  is  limited  to 
spread  orders  involving  the  same  class 
of  options.  Accordingly,  members 
seeking  to  execute  OEX-SPX  spread 
orders  ("spread  orders"  or  "orders"), 
which  involve  two  different  classes  of 
options,  currently  must  execute 
individual  legs  of  the  transaction  at  two 
different  trading  posts.  Because  OEX- 
SPX  orders  cannot  be  quoted  at  one 
price  and  traded  at  the  same  post, 
market  participants  wishing  to  trade 
such  options  face  a  risk  that  the  market 
win  move  in  the  time  it  takes  to  execute 
the  second  leg  of  the  order  at  the  other 
trading  post. 

The  Exchange  proposes  to  add  new 
Rule  24.18  ("Rule")  to  facilitate  the 
transaction  of  OEX-SPX  spread  orders. 
Paragraph  (a)  of  the  Rule  defines  an 
OEX-SPX  spread  order  as  an  order  to 
buy  a  stated  number  of  OEX  (SPX) 
contracts  and  to  sell  an  equal  number  of 
OEX  (SPX)  contracts.  Paragraph  (b)  of 
the  Rule  sets  forth  the  procedures  to  be 
followed  in  representing  and  filling  an 
OEX-SPX  spread  order.  An  OEX-SPX 
spread  order  may  be  represented 
initially  at  either  the  OEX  or  SPX 
trading  post.  The  trading  post  where  the 
order  is  first  represented  will  be  the 
"primary  trading  station"  for  purposes 
of  the  Rule.  Immediately  after  the  order 
is  represented  at  the  primary  trading 
station,  or  concurrent  with  the 
announcement  of  such  order,  the 


*  Amendment  No.  2  clarified  that  no  leg  of  a 
spread  order  can  trade  at  a  price  outside  currently 
displayed  bids  or  offers  or  bids  or  offers  in  the 
customer  limit  order  book.  See  Letter  from  Timothy 
Thompson.  Senior  Attorney.  CBOE.  to  Elaine 
Darroch.  Attorney.  Division  of  Market  Regulation, 
Securities  and  Exchange  Commission  IJutie  12, 
1997). 
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member  initiating  the  order  must 
contact  the  Order  Book  Official  at  the 
other  trading  station  (OEX  or  SPX).  The 
armounceraent  at  the  other  trading 
station  must  specify  the  terms  of  the 
order,  a  contact  person  for  the  order, 
and  the  telephone  number  of  the  contact 
person  at  the  primary  trading  station.^ 
The  form  of  the  annoimcement  in  the 
other  trading  station  will  be  determined 
by  the  appropriate  Floor  Procedure 
Committee  for  the  trading  station  where 
the  announcement  is  to  be  made. 

Once  the  order  has  been  represented 
at  the  primary  trading  station  and  the 
order  has  been  announced  at  the  other 
trading  station,  the  member  representing 
the  order  may  fill  the  order  at  the  best 
net  debit  or  credit,  whether  from  the 
primary  trading  station  or  &om  the  other 
trading  station,  provided  the  conditions 
described  below  are  met.  The  priority  of 
the  bids  and  offers  on  OEX-SPX  spread 
orders  will  be  determined  by  the  same 
concept  that  applies  to  spread  orders  on 
a  single  class  of  options  as  set  forth  in 
Rule  6.45(d).  Paragraph  (b)(iii)  of  the 
Rule  provides  that  a  member  holding  an 
order  on  an  OEX-SPX  spread  that  is 
priced  net  at  a  multiple  of  Vie  (i.e.,  V*, 
Vb,  Vie,  V2,  etc.)  will  have  priority  over 
bids  and  offers  in  the  trading  crowd 
("crowd")  if  both  legs  of  the  OEX-SPX 
spread  would  trade  at  a  price  that  is  at 
least  equivalent  to  the  quotes  in  the 
crowd.  Similarly,  such  an  order  has 
priority  over  bids  and  offers  in  the 
customer  limit  order  book^  ("limit  order 
book"  or  "book")  if  at  least  one  leg  of 
the  OEX-SPX  spread  would  trade  at  a 
price  that  is  better  than  the 
corresponding  bid  or  offer  in  the  book 
and  no  leg  of  the  order  would  trade  at 
a  price  outside  the  corresponding  bid  or 
offer  in  the  book.  Bids  or  offers  that  are 
part  of  an  OEX-SPX  spread  order  and 
that  are  not  priced  at  a  net  multiple  of 
Vie,  while  permissible,  will  not  be 
entitled  to  priority  under  {b)(iii)  to  Rule 
24.18. 

As  an  illustration,  assume  that  the 
relevant  OEX  option.  Option  O,  is 


'The  contact  person  does  not  have  to,  but  may, 
provide  brokerage  to  the  members  of  the  other 
trading  crowd.  The  notice,  however,  will  inform  the 
members  of  the  other  trading  crowd  who  they 
should  contact  if  they  want  to  participate  in  the 
trade. 

*The  Exchange  notes  that  one  of  the  conditions 
for  executing  a  spread  order  at  the  best  net  debit 
or  credit  is  that  the  member  has  determined  that  the 
order  may  not  be  executed  by -a  combinaUon  of 
transactions  with  the  bids  and  offers  displayed  in 
the  OEX  or  SPX  customer  limit  order  book  or  by 
the  displayed  quotes  of  the  trading  crowds.  The 
Exchange  states  that  paragraph  (b)(iii)  of  Rule  24.18 
may  be  reasonably  and  fairly  interpreted  to  mean 
that  if  the  order  can  be  executed  in  the  marketplace 
at  the  order's  price  or  at  a  better  price,  then  the 
order  cannot  be  executed  as  a  spread  order  at  the 
best  net  debit  or  credit.  See  Amendment  No.  1. 
supra  note  3. 


quoted  at  5  bid.  5-Ve  asked,  and  the 
relevant  SPX  option.  Option  S,  is  quoted 
at  6  bid,  e-Vs  asked,  and  assume  that 
four  quotes  are  represented  in  the  book. 
In  that  instance,  a  spread  involving  the 
purchase  (or  sale)  of  Option  O  and  the 
sale  (or  purchase)  of  Option  S  may  trade 
at  a  net  credit  or  debit  of  1  (e.g.,  a  net 
credit  of  1  if  Option  O  is  bought  at  5  and 
Option  S  is  sold  at  6,  or  a  net  debit  if 
Option  O  is  sold  at  5-Va  and  Option  S 
is  bought  at  6-V8).  In  this  example, 
because  the  net  price  is  a  multiple  of  Vie 
and  the  execution  of  the  spread  involves 
taking  the  same  side  of  the  market  as  the 
book  on  one  side  of  the  spread  at  the 
book  price,  but  bettering  the  book  price 
on  the  other  side  of  the  market,  the 
spread  would  receive  priority.  (That  is, 
in  the  spread  consisting  of  the  purchase 
of  Option  O  at  5  and  the  sale  of  Option 
S  at  6,  only  the  purchase  of  Option  O 
occurs  at  the  same  price  and  on  the 
same  side  of  the  market  as  the  book, 
which  is  bid  at  5;  the  sale  of  Option  S 
at  6  betters  the  book,  because  the  ask 
price  in  the  book  is  6-V8.)  In  this 
example,  it  would  not  be  permissible 
under  paragraph  (b)(iii)  of  Rule  24.18  to 
trade  the  spread  at  a  net  debit  of  Va  by 
selling  the  first  option  at  5-V8  and 
buying  the  second  at  6,  because  this 
trade  would  be  executed  at  the  same 
price  and  on  the  same  side  of  the  market 
as  the  book  on  both  sides  of  the  spread. 

Paragraph  (b)(iv)  permits  bids  and 
offers  from  the  other  trading  crowd  to 
participate  equally  with  equal  bids  and 
offers  from  the  primary  trading  station 
if  those  bids  and  offers  from  the  other 
trading  station  are  received  prompUy. 
The  determination  of  whether  an  order 
is  received  prompUy  will  depend  on  the 
size  and  the  complexity  of  the  order 
involved.  For  example,  a  large  spread 
order  might  take  a  minute  to  execute, 
while  a  small  spread  order  of  ten 
contracts  might  require  only  15  seconds 
to  execute.  The  amount  of  time  to  satisfy 
the  time  requirement  would  be  different 
in  these  two  circumstances.^ 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.  In  particular,  the  Commission 
believes  the  proposal  is  consistent  with 
the  Section  6(b)(5) «  of  the  Act  in  that  it 
is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 


impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and.  in  general,  to  protect  investors  and 
the  public.  In  addition,  the  Commission 
believes  the  rule  does  not  permit  unfair 
discrimination  between  customers, 
issues,  brokers,  or  dealers. 

In  this  regard,  the  Commission  ffnds 
that  the  new  priority  rules  regarding  the 
OEX-SPX  spread  orders  should 
facilitate  transactions  in  securities  by 
providing  an  efficient  manner  for 
executing  both  legs  of  the  transactions  at 
one  trading  post.  At  the  same  time,  the 
Commission  believes  that  the  proposal 
should  not  significantly  undermine  the 
rules  of  priority  for  bids  or  offers  in  the 
limit  order  books  and  for  the  trading 
crowds.  The  Commission  finds  that  the 
rule  strikes  an  appropriate  balance  by 
providing  a  spread  order  mechanism 
that  should  tighten  and  enhance  the 
market  in  OEX-SPX  spread  orders, 
while  setting  limitations  on  when  such 
spread  orders  can  be  executed  ahead  of 
bids  and  offers  in  the  limit  order  books 
and  displayed  by  the  trading  crowds. 

In  particular,  the  Commission  notes 
that  customers  and  traders  alike  often 
employ  spread  strategies  between  SPX 
and  OEX  options  for  hedging  and  risk 
management.  Many  customers  and 
traders  currentiy  hedge  their  OEX 
option  positions  with  S&P  100  futures 
because  there  are  no  widely  available 
securities  exchange  products  with  the 
S&P  100  as  the  underiying.  The 
Commission  agrees  with  the  Exchange 
that  implementation  of  the  proposed 
spread  priority  rule  will  encourage  the 
use  of  OEX-SPX  spread  orders  as  an 
effective  risk  management  tool, 
providing  an  alternative  to  cross  market 
hedging  of  OEX  options.^ 

The  Commission  notes  that  the  CBOE 
has  represented  that  traders  often  have 
difficulty  in  executing  spread  orders 
between  the  OEX  and  SPX  trading  posts. 
When  the  two  legs  of  the  order  caimot 
be  quoted  at  one  price  and  traded  at  the 
same  post,  there  is  a  risk  that  the  market 
will  move  in  the  time  it  takes  to  execute 
the  second  leg  of  the  OEX-SPX  spread 
order.  ConsequenUy,  the  second  leg  of 
the  strategy  may  not  be  filled  at  a  price 
that  makes  the  strategy  feasible. 
E>epending  on  the  movement  of  the 
market,  the  execution  of  the  second  leg 
of  the  order  may  exacerbate  the  risk  that 
the  strategy  was  intended  to  hedge.  The 
Commission  agrees  with  the  Exchange 
that  this  proposal  will  eliminate  the  risk 
of  market  movement  for  this  strategy. 


'Id. 

« 15  U.S.C  §78fn))(5). 


'The  Commission  previously  recognized  the 
important  relationship  between  SPX  and  OEX 
options  when  it  permitted  haircut  relief  for 
offsetting  positions.  Securities  Exchange  Act 
Release  No.  38248  (February  6.  1997).  62  FR  6474 
(February  12.  1997). 
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Further,  the  Commission  believes  that 
the  market  for  such  orders  will  likely  be 
tighter  and  more  competitive  when  both 
legs  are  executed  at  the  same  post. 

The  Commission  does  not  believe  that 
investors  with  public  orders  on  the  limit 
order  book  and  represented  in  the 
trading  crowd  will  be  significantly 
disadvantaged  by  the  proposed  rule 
change.  Exchange  Rule  24.18  provides 
that  OEX-SPX  spread  orders  can  only 
be  executed  ahead  of  corresponding 
bids  or  offers  in  the  limit  order  book  or 
the  crowd  under  specified  conditions. 
The  member  representing  an  OEX-SPX 
spread  order  must  check  the  limit  order 
books  before  filling  the  order.  The 
member  also  must  provide  notice  to  the 
other  trading  crowd.  In  order  to  achieve 
priority  over  the  books,  at  least  one  leg 
of  the  OEX-SPX  spread  order  must 
improve  the  bids  or  offers  in  the  books 
while  the  other  leg  carmot  be  outside 
the  bids  or  offers  in  the  books. 
Executing  at  least  one  leg  of  the  order 
at  a  better  price  than  the  established  bid 
or  offer  will  improve  the  market  on  at 
least  one  side.  In  order  to  be  executed 
ahead  of  bids  and  offers  in  the  trading 
crowd,  the  spread  order  must  trade  at  a 
price  at  least  equivalent  to  the  quotes  in 
the  crowd.  These  conditions  ensure  that 
OEX-SPX  spread  order  priority  will 
only  be  allowed  when  such  priority  is 
necessary  to  ensure  the  appropriate 
execution  of  OEX-SPX  spread  orders, 
and  only  when  such  orders  are  priced 
equal  to  (or  better)  than  customer  orders 
represented  in  the  trading  crowd  '°  and 
customer  limit  order  book,  as  described 
in  greater  detail  above. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Regiater.  Specifically, 
because  the  revised  rule  language 
contained  in  Amendment  No.  2  merely 
clarifies  the  Exchange's  original  intent, 
it  raises  no  new  regulatory  concerns.  In 
addition,  the  CBOE's  rule  proposal  was 
published  for  the  entire  twenty-one  day 
comment  period  and  generated  no 
responses.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Sections  6(b) ''  and 
19(b)(2) » 2  of  the  Act  to  approve 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

IV.  SolkaUtion  of  CominentB 

Interested  persons  are  invited  to 
submit  written  data,  views  and 


'°  The  rule  also  protects  broker -daaier  proprietary 
ordert  in  the  trading  crowd. 
'M5U.S.C.  78f(b). 
«» 15  U.S.C  78a(bK2). 


arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  fix  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CBOE.  All  submissions 
should  refer  to  File  No.  SR-CBOE-97- 
15  and  should  be  submitted  by  July  23, 
1997. 

V.  Conclusion 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»3  that  the 
proposed  rule  change  (SR-CBOE-97- 
15)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margauret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-17317  FUed  7-1-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReteaM  No.  34-3t780:  Hi*  No.  SR-CHX- 
97-Hl 

Sell- Regulatory  Organizations;  Notice 
of  Filing  of  and  Order  Granting 
Temporary  Accelerated  Approval  to  a 
Proposed  Rule  Change  by  the  Chicago 
Stock  Exchange,  Incorporated  Relating 
to  Trading  Variations 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
Jime  20,  1997,  the  Chicago  Stock 
Exchange,  Incorporated  ("CHX"  or 
"Exchange")  filed  v«rith  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  nde 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  self-regulatory  organization.  The 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
grant  accelerated  approval  on  a 
temporary  basis  to  the  proposed  rule 
change. 

I.  Self-Regidatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  modify 
Article  XX,  Rule  22  of  the  CHX's  Rules, 
relating  to  trading  variations. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regtilatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  III  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Article  XX,  Rule  22  of  the  Exchange's 
Rules  gives  the  Exchange's  Committee 
on  Floor  Procedure  the  authority  to  fix 
minimum  variations  fbr  bids  and  offers 
in  specific  securities  or  classes  of 
securities.  Pursuant  to  this  authority, 
the  Exchange  changed  its  minimiun 
variation  to  Vie  of  $1.00  per  share  for 
securities  traded  both  on  the  Exchange 
and  the  New  York  Stock  Exchange 
("NYSE")  that  are  selling  at  or  greater 
than  $1.00,  and  to  V32  of  $1.00  per  share 
for  such  securities  that  are  selling  below 
$1.00,  effective  at  such  time  as 
enhancement  to  Intermarket  Trading 
System  ("ITS")  is  made  to  permit 
trading  in  Tape  A  issues  in  minimum 
variations  of  a  sixteenth  through  ITS. 

Since  the  date  of  that  filing,  the  NYSE 
proposed  changing  its  minimum 
variation  to  Vie  for  all  stocks  trading  at 
or  above  50e,  rather  than  the  $1.00 
standard  adopted  in  SR-CHX-97-12.2 
The  Commission  recently  approved  the 
NYSE  proposal.^  As  a  result,  the 


"i5U.S.CS7»«(bX2). 

•«  17  CFR  200.30-3(aXl2). 
>  IS  U.S.C  7a«(bXl). 


'  The  Commission  notes  that,  at  the  time  the  CHX 
filed  propoaed  rule  SR-CHX-97-12.  NYSE  Rule  62 
provided: 

'  Securities  Exchange  Act  Release  No.  38744 
(June  18,  1997)  (granting  temporary  approval  to  a 
proposed  rule  change  by  the  fiTYSE  that,  among 
other  things,  replaced  eighths  with  sixteenths  as  the 
minimum  variation  for  certain  securities). 


Federal  Register  /  Vol.  62,  Nc.  127  /  Wednesday,  July  2.  1997  /  Notices 


35865 


purpose  of  this  proposed  rule  change  is 
to  adopt  a  minimum  variation  of  'Ae  for 
securities  trading  at  or  above  50c.  and 
a  minimum  variation  of  V32  for 
securities  trading  below  50e.  Another 
purpose  of  the  proposed  rule  change  is 
to  make  a  technical  correction  to  the 
minimum  variation  for  securities  traded 
both  on  the  American  Stock  Exchange 
("Amex")  and  CHX.  Specifically,  rather 
than  using  a  minimum  variation  of  Vie 
for  securities  trading  above  25e,  the  Vie 
variation  will  be  used  for  securities 
traded  at  or  above  25e. 

The  proposed  rule  change  will  only 
be  effective  until  such  time  as  the 
Commission  approves  SR-CHX-97-13, 
a  proposed  rule  change  regarding 
general  changes  to  the  Exchange's  Rules 
on  trading  variations.* 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act^  in  that  it  is  designed 
to  promote  just  and  equitable  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  will  not  impose  any  burden 
on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  rule  Change  From  Members, 
Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments. 

m.  Solicitation  of  Comments 

Interested  person  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


*  Securities  Exchange  Act  Release  No.  28718 
(June  5,  1997).  62  FR  32132  (June  12. 
1997)(pubhshing  notice  of  SR-CHX-97-13). 

Bids  or  offers  in  stocks  above  one  dollar  per  share 
shall  not  be  made  at  a  less  variation  than  %  of  one 
dollar  per  share;  in  stocks  below  one  dollar  but 
above  V2  of  one  dollar  per  share,  at  a  less  variation 
than  ViB  of  one  dollar  per  share:  in  stocks  below 
Vj  of  one  dollar  per  share,  at  a  less  variation  than 
V32  of  one  dollar  per  share  .      .  provided  that  the 
Exchange  may  fix  variations  of  less  than  the  above 
for  bids  and  offers  in  specific  issues  of  securities  or 
classes  of  securities. 

M5  U.S.C.  78f[b)(5). 


change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Also,  copies  of 
such  filing  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-16 
and  should  be  submitted  by  July  23, 
1997. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of  the 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6  and  Section 
11 A  of  the  Act.6  The  CHX's  proposal  to 
conform  its  minimum  increments  to 
those  of  the  Amex  and  the  NYSE  is 
reasonable  because  the  Commission  has 
previously  found  that  the  primary 
markets'  trading  variation  are  consistent 
with  the  Act.  Thus,  it  is  appropriate  in 
this  instance  for  the  Exchange  to  match 
its  competitors'  minimum  trading 
variations. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Exchange 
intended  to  conform  its  rule  regarding 
minimum  increments  to  those  of  the 
primary  markets  when  it  submitted  its 
proposed  rule  change.  This  proposal 
rule  change  will  enable  the  CHX  to 
competitively  quote  such  securities  in 
the  manner  that  it  originally  intended 
when  it  submitted  it  proposals. 
Requiring  the  Exchange  to  wait  the  full 
statutory  review  period  for  the  proposed 
rule  change  would  unnecessarily  delay 
the  implementation  of  the  CHX's 
original  intent.  At  the  same  time,  the 
proposal  is  effective  only  until  the 
Commission  acts  on  File  No.  SR-CHX- 
97-13.^  This  will  provide  the 


Commission  with  a  sufficient  period  to 
receive  and  assess  comments  on  SR- 
CHX-97-16.  Therefore,  the  Commission 
believes  it  is  consistent  with  Section 
6(b)(5)  and  Section  19(b){2)  of  the  Act  to 
grant  accelerated  approval  on  a 
temporary  basis  to  the  proposed  rule 
change.** 

V.  Conclusion 

It  is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-CHX-97-16) 
is  hereby  approved  on  an  accelerated 
basis  until  the  Commission  acts  on  File 
No.  SR-CHX-97-13. 

For  the  commission,  by  the  EMvision  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1° 

IFR  Doc.  97-17253  Filed  7-1-97;  8:45  ami 
BtUJftG  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38772;  File  No.  SR-CHX- 
97-09] 

Self- Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Inc.  Relating 
to  an  Amendment  to  Rule  37  of  Article 
XX  Concerning  the  Definition  of  Best 
Bid  or  Offer  in  the  BEST  and  MAX 
Rules 

June  25,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  9.  1997,  as  amended  on  June  24, 
1997,2  the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 


0 1 5  use.  78frb)  and  78k-l .  In  approving  this 
rule  change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id  §  78c(f). 

'  File  No.  SR-CHX-97-13  is  a  companion  filing 
that  requests  permanent  approval  of  the  procedures 
described  herein.  Securities  Exchange  .^cl  Release 
No.  38718  dune  5.  1997).  62  FR  32132  (June  12. 


1997).  File  Nos.  SR-CHX-97-n  SR-CHX-97-12, 
and  SR-CHX-97-14  are  related  filing  whose 
effectiveness  is  linked  to  SR-CHX-97-13.  See 
Securities  Exchange  Act  Release  Nos.  38704  (May 
30.  1997).  62  FR  31467  (June  9,  1997)  (approving 
File  No.  SR-CHX-97-11  on  a  temporary  basis: 
reducing  the  trading  increment  froni  eights  to 
sixteenths  for  securities  that  are  traded  on  the 
Exchange  and  on  Nasdaq.  38717  (June  6.  1997).  62 
FR  32134  (June  12,  1997)  (approving  File  No..  SR- 
CHX-97-12  on  a  temporary  basis,  reducing  the 
trading  increment  from  eights  to  sixteenths  for 
securities  that  are  traded  on  the  Exchange  and  on 
the  NYSE),  and  38719  (June  5.  1997),  62  FR  32131 
(June  12,. 1997)  (approving  File  No,  SR-CHX-97-14 
on  a  temporary  basis:  a  similar  reduction  in  the 
trading  increment  for  securities  that  are  traded  only 
on  the  Exchange). 
•15  U.S.C.  78f[b)(5)  and  78»(b)(2). 

»15U.S.C.  78s(b)(2). 

'"17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

'On  June  24. 1997  the  CHX  filed  Amendment  No. 
1  to  its  proposal  with  the  Commission.  The 
amendment  removes  the  words  "size  and  price" 
from  the  definition  of  the  best  bid  or  offer.  See  letter 
from  David  T.  Rusoff,  Foley  &  Lardner  to  Ivette 
Lopez.  Assistant  Director.  SEC  (June  24, 1997). 
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("Commission*')  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
&om  interested  persons. 

I.  Self-IUgi^alwy  OrgaaizatiMi's 
StateMBBt  ef  tha  TenM  sf  Stibrtance  «£ 
tkePrapsM^  RMleCkaafe 

The  Exchange  proposes  to  ameed 
Rule  37  of  Article  XX  of  the  Exchange's 
Rules. 


n.  Satf-bgnlatMy  OrgawizatiMi's 
StatHtwy  Baaia  far.  tke  PtapaaeJ  Rale 


In  its  filiag  with  the  Coaunissioa,  the 
self-regulatory  organizatioa  included 
stateraeats  coocemiag  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comaieots  it  received 
OD  the  jxofosed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-re^atory  orgaai2ation  has 
prepared  summaries,  s«t  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significaat  aspects  of  such  statements. 

A.  SetfUegulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tfie  Proposed  Rule 
Change 

1.  Purpose 

As  described  below,  the  purpose  of 
the  prt)fK)aed  rule  change  is  to  amend 
Rub  37  of  Article  XX  (the  BEST  Rule 
and  the  MAX  Rule)  to  correct  the 
definitions  of  best  bid  or  offer  found 
throughout  this  Rule  so  as  to  reflect 
existing  Exchange  practice. 

Definition  of  Best  Bid  and  Offer 

The  Exchai»ge's  BEST  Rule  (Art.  XX. 
Rule  37(a))  currently  states  that,  subject 
to  certain  exceptions,  ail  agency  market 
orders  are  guaranteed  an  execution  on 
the  basis  of  the  best  bid  disseminated 
pursuant  to  SEC  Rule  llAcl-1 '  on  a 
sell  order  or  the  best  offer  disseminated 
pursuant  to  SEC  Rule  llAcl-1  on  a  buy 
order  (collectively,  the  national  best  bid 
or  offer  ("NBBO")).  While  the  NBBO  is 
utilized  for  NASDAQ/NM  Securities 
traded  on  the  Exchange,  the  Exchange 
has  always  utilized  the  Intermarket 
Trading  System  best  bid  or  offer  ("ITS 
BBO")*  for  Dual  Trading  System 
Securities  (i.e.,  securities  also  traded  on 


the  NYSE  or  the  Amex).  As  a  result, 
instead  of  using  the  NBBO  definition  in 
the  BEST  Rule  and  MAX  Rule,'  the 
Exchange  believes  that  it  is  more 
accurate  to  describe  the  BEST  Rule 
guarantee  and  the  MAX  Rule  executions 
in  terras  of  the  ITS  BBO  for  Ehial 
Trading  System  issues. 

This  definitional  change  merely 
reflects  an  inadvertent  error  in  the 
drafting  of  the  BEST  Rule  and  the  MAX 
Rule  and  vrill  not  result  in  any  systesos 
changes. 

2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  ft(bK5)  *  of  die  Act,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchaage  believes  that  the 
proposed  rule  change  will  not  impose 
any  inappropriate  burden  on 
competition. 

C.  Self  Regulatory  Organization's 
Statement  on  Ccmments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  chaage. 

m.  Date  af  EflhctiTC 
Prapoaed  Rale  I 
CaiMiaiMian  Actiaa 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  pursuant  to  Section 
19fb)(3MA)  of  the  Act  ^  and 
subparagraph  (e)  of  Ride  19t>-4 
thereunder.* 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,^  the 
Commission  may  summarily  abrogate 
such  rule  change  if  its  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


'  17  CFR  240.11  Acl-l. 

«The  ITS  BBO  is  defined  as  the  best  bid/offer 
quo<e  among  the  American.  Boston.  Cincinnati, 
Chicago.  New  York.  Pacific,  Philadelphia  or  the 
Intermarket  Trading  System/Computer  Assisted 
Execution  System  quote,  as  appropriate. 


>The  tAAX  Rule  (Art.  XX,  Rule  37(b))  seu  forth 
the  procedures  applicable  to  the  automated 
execution  of  orders  entered  mto  the  MAX  System. 

•15U.S.C78*[bX5). 

'U.S.C.  78»(bK3Ha). 

'CFR  240.19b-4. 

*The  60  day  abrogMion  period  commences  from 
June  24.  1997.  the  date  of  the  submission  of  the 
substantive  amendment 


or  Otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitatian  of  Comoeats 


Interested  persons  are  invited  to 
submit  written  data,  views,  and 
wguments  concerning  the  f(M«going. 
Persons  m»icing  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington.  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
CoBunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  than  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street.  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Chicago  Stock  Exchange. 
All  submissions  should  refer  to  File  No. 
^-CHX-97-09  and  should  be 
submitted  by  July  23,  1997. 

For  the  Coouaission,  by  the  Division  of 
Mwket  RegulatioB,  pursuant  to  delegated 
•wthority.'B 

Margarat  H.  McFaiiaad, 
Deputy  Secretary. 
IFR  Doc.  97-17254  Filed  7-1-97;  8:45  am] 

iKjjNa  COM  aaia-ai-M 


SECUWTIES  AND  EXCHANGE 

[WilBMl  Na.  34-M777;  Rta  Na.  SM-CHX- 
f7-4J 

SeH-Reguiatory  Organizations;  Notica 
of  FUlnt  of  Proyoaod  Rulo  Changa  by 
9m  Chicago  Stock  Exchange,  tnc. 
Rotating  to  Uotlng  and  Trading 
Standards  for  Portfolio  Dapoaitory 


June  26, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(bHl).  notice  is 
hereby  given  that  on  March  17, 1997.' 


10  17  CFR  200.30-3(a)(12). 

>  On  |une  4,  1997.  the  Exchange  filed  Amendment 
No.  1  to  this  rule  Rling.  Amendmeat  No.  1  serves 
to  supersede  entirely  the  Exchange's  rule  Tiling. 
Therefore,  this  notice  incorporates  Amendment  No. 
1  in  its  entirety.  On  June  17, 1997  and  June  24. 
1997,  the  Exchange  filed  Amendmeot  Nos.  2  and  3 
respectively:  Amendment  No.  3  replace* 
Amendment  No.  2  in  its  entirety  and  the  substance 
of  Amendment  No.  3  is  incorporated  into  this 
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the  Chicago  Stock  Exchange,  Inc. 
("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I,  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add  Ride 
25  to  Article  XXVIII  of  CHX's  rules 
relating  to  the  listing  and  trading  of 
Portfolio  EJepositary  Receipts  ("PDRs"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  adopt  new 
Rule  25  under  Article  XXVm  to 
accommodate  the  trading  of  PDRs, 
securities  which  are  interests  in  a  unit 
investment  trust  ("Trust")  holding  a 
portfolio  of  securities  linked  to  an 
index.  Each  Trust  will  provide  investors 
with  an  instrument  that  (i)  closely  tracks 
the  underlying  portfolio  of  securities, 
(ii)  trades  like  a  share  of  common  stock, 
and  (iii)  pays  holders  of  the  instrument 
periodic  dividends  proportionate  to 
those  paid  with  respect  to  the 
underlying  portfolio  of  securities,  less 
certain  expenses  (as  described  in  the 
Trust  prospectus). 

Under  the  proposal,  the  Exchange 
may  list  and  trade,  or  trade  pursuant  to 


notice,  See  letter  from  I.  Craig  Long.  Attorney,  Foley 
&  Lardner.  to  Ivette  Lopez,  Assistant  Director, 
Market  Regulation,  Commission,  dated  May  27. 
1997  ("Amendment  No.  1")  and  letters  from  David- 
T.  Rusoff,  Attorney.  Foley  &  Lardner.  to  Sharon 
Lawson.  Senior  Special  Counsel.  Market 
Regulation.  Commission,  dated  June  13,  1997 
("Amendment  No.  2")  and  June  18.  1997 
("Amendment  No.  3")  respectively. 


unlisted  trading  privileges,  PDRs  based 
on  one  or  more  stock  indexes  or 
securities  portfolios.  PDRs  based  on 
each  particular  stock  index  or  portfolio 
shall  be  designated  as  a  separate  series 
and  identified  by  a  unique  symbol.  The 
stocks  that  are  included  in  an  index  or 
portfolio  on  which  PDRs  are  based  shall 
be  selected  by  the  Exchange,  or  by  such 
other  person  as  shall  have  a  proprietary 
interest  in  and  authorized  use  of  such 
index  or  portfolio,  and  may  be  revised 
as  deemed  necessary  or  appropriate  to 
maintain  the  quality  and  character  of 
the  index  or  portfolio. 

In  connection  with  an  initial  listing, 
the  Exchange  proposes  that,  for  each 
Trust  of  PDRs,  the  Exchange  will 
establish  a  minimum  number  of  PDRs 
required  to  be  outstanding  at  the  time  of 
commencement  of  Exchange  trading, 
and  such  minimum  number  will  be  filed 
with  the  Commission  in  connection 
with  any  required  submission  under 
Rule  19l>-4  for  each  Trust.  If  the 
Exchange  trades  a  particular  PDR 
pursuant  to  unlisted  trading  privileges, 
the  Exchange  will  follow  the  listing 
exchange's  determination  of  the 
appropriate  minimum  number. 

Because  the  Trust  operates  on  an 
open-end  type  basis,  and  because  the 
number  of  PDR  holders  is  subject  to 
substantial  fluctuations  depending  on 
market  conditions,  the  Exchange 
believes  it  would  be  inappropriate  and 
burdensome  on  PDR  holders  to  consider 
suspending  trading  in  or  delisting  a 
series  of  PDRs,  with  the  consequent 
termination  of  the  Trust,  unless  the 
number  of  holders  remains  severely 
depressed  during  an  extended  time 
period.  Therefore,  twelve  months  after 
the  formation  of  a  Trust  and 
commencement  of  Exchange  trading,  the 
Exchange  will  consider  suspension  of 
trading  in,  or  removal  from  listing  of.  a 
Trust  when,  in  its  opinion,  further 
dealing  in  such  securities  appears 
unwarranted  under  the  following 
circumstances: 

(a)  If  the  Trust  on  which  the  PDRs  are 
based  has  more  than  60  days  remaining 
until  termination  and  there  have  been 
fewer  than  50  record  and/or  beneficial 
holders  of  the  PDRs  for  30  or  more 
consecutive  trading  days;  or 

(b)  If  the  index  on  which  the  Trust  is 
based  is  no  longer  calculated;  or 

(c)  If  such  other  event  shall  occur  or 
condition  exists  which,  in  the  opinion 
of  the  Exchange,  makes  further  dealings 
on  the  Exchange  inadvisable. 

A  Trust  shall  terminate  upon  removal 
from  Exchange  listing  and  its  PDRs  will 
be  redeemed  in  accordance  with 
provisions  of  the  Trust  prospectus.  A 
Trust  may  also  terminate  under  such 
other  conditions  as  may  be  set  forth  in 


the  trust  prospectus.  For  example,  the 
sponsor  of  the  trust  ("Sponsor"), 
following  notice  to  PDR  holders,  shall 
have  discretion  to  direct  that  the  Trust 
be  terminated  if  the  value  of  securities 
in  such  Trust  falls  below  a  specified 
amount. 

Trading  of  PDRs.  Dealings  in  PDRs  on 
the  Exchange  will  be  conducted 
pursuant  to  the  Exchange's  general 
agency-auction  trading  rules.  The 
Excha^e's  general  deialing  and 
settiement  rules  will  apply,  including 
its  rules  on  clearance  and  settiement  of 
securities  transactions  and  its  equity 
margin  rules.  Other  generally  applicable 
Exchange  equity  rules  and  procedures 
will  also  apply,  including,  among 
others,  rules  governing  the  priority, 
parity  and  precedence  of  orders  and  the 
responsibilities  of  specialists. 

With  respect  to  trading  halts,  the 
trading  of  PDRs  will  be  halted,  along 
with  the  trading  of  all  other  listed  or 
traded  stocks,  in  the  event  the  "circuit 
breaker"  thresholds  of  CHX  Article  K. 
Rule  lOA  are  reached.  In  addition,  for 
PDRs  tied  to  an  index,  the  triggering  of 
futures  price  limits  for  the  S&P  500 
Composite  Price  Index  ("S&P  500 
Index"),  S&P  100  Composite  Price  Stock 
Index  ("S&P  100  Index"),  or  Major 
Market  Index  ( "MMI")  futures  contracts 
will  not,  in  itself,  result  in  a  halt  in  PDR 
trading  or  a  delayed  opening.  However, 
the  Exchange  could  consider  such  an 
event,  along  with  other  factors,  such  as 
a  halt  in  trading  in  S&P  100  Index 
Options  ("OEX"),  S&P  500  Index 
Options  ("SPX"),  or  MMI  Options 
("XMI"),  in  deciding  whether  to  halt 
trading  in  PDRs. 

Under  the  proposed  rule  change,  the 
Exchange  will  issue  a  circular  to 
members  informing  them  of  Exchange 
policies  regarding  trading  halts  in  such 
securities.  The  circular  will  make  clear 
that,  in  addition  to  other  factors  that 
may  be  relevant,  the  Exchange  may 
consider  factors  such  as  those  set  forth 
in  Article  XXXVI,  Rule  19,  the 
Exchange's  rule  governing  trading  halts 
for  Basket  trading  (except  that  the  term 
"Basket"  shall  be  replaced  by  "stock 
index")  in  exercising  its  discretion  to 
halt  or  suspend  trading.  For  a  PDR 
based  on  an  index,  these  factors  would 
include  whether  trading  has  been  halted 
or  suspended  in  the  primajy  market(s) 
for  any  combination  of  underlying 
stocks  accounting  for  20%  or  more  of 
the  applicable  current  index  group 
value,  or  whether  other  unusual 
conditions  or  circumstances  detrimental 
to  the  maintenance  of  a  fair  and  orderly 
market  are  present. 

Disclosure.  Proposed  Rule  25  of 
Article  XXVIII  requires  that  members 
and  member  organizations  provide  to  all 
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purchasers  of  each  series  of  PDRs  a 
written  description  of  the  terms  and 
characteristics  of  such  securities,  in  a 
form  approved  by  the  Exchange,  not 
later  than  the  time  a  confirmation  of  the 
first  transaction  in  such  series  of  PDRs 
is  delivered  to  such  purchaser.  In  this 
regard,  a  member  or  member 
organization  carrying  an  omnibus 
account  for  a  non-member  broker-dealer 
will  be  required  to  inform  such  non- 
member  that  execution  of  an  order  to 
purchase  PDRs  for  such  omnibus 
account  will  be  deemed  to  constitute  an 
agreement  by  the  non-member  to  make 
such  written  description  available  to  its 
customers  on  the  same  terms  as  are 
directly  applicable  to  member  and 
member  organizations.  The  written 
description  must  be  included  with  any 
sales  material  on  that  series  of  PDRs  that 
a  member  provides  to  customers  or  the 
public.  Moreover,  other  written 
materials  provided  by  a  member  or 
member  organization  to  customers  or 
the  public  making  specific  reference  to 
a  series  of  PDRs  as  an  investment 
vehicle  must  include  a  statement  in 
substantially  the  following  form:  "A 
circular  describing  the  terms  and 
characteristics  of  [the  series  of  PDRs]  is 
available  from  your  broker.  It  is 
recommended  that  you  obtain  and 
review  such  circular  before  purchasing 
(the  series  of  PDRs).  In  addition,  upon 
request  you  may  obtain  from  your 
broker  a  prospectus  for  [the  series  of 
PDRs]."  Additionally,  as  noted  above, 
the  Exchange  requires  that  members  and 
member  organizations  provide 
customers  with  a  copy  of  the  prospectus 
for  a  series  of  PDRs  upon  request. 

Two  existing  PDRs,  Standard  &  Poor's 
Depositary  Receipts  ("SPDRs")  and 
Standard  &  Poor's  MidCap  400 
Depositary  Receipts  ("MidCap  SPDRs"), 
are  traded  ofl  the  American  Stock 
Exchange  ("Amex").^  CHX  is  not  asking 
for  permission  to  list  SPDRs  or  MidCap 
SPDRs  at  this  time,  but  rather  will  trade 
SPDRs  and  MidCap  SPDRs  pursuant  to 
unlisted  trading  privileges  once  the 
generic  listing  standards  set  forth  herein 
are  approved.  Pursuant  to  SEC  Rule  12f- 
5,  in  order  to  trade  a  particular  class  or 
type  of  security  pursuant  to  unlisted 
trading  privileges,  CHX  must  have  rules 
providing  for  transactions  in  such  class 
or  type  of  security.  The  Amex  has 
enacted  listing  standards  for  PDRs,  and 
CHX's  proposed  rule  change  is  designed 
to  create  similar  standards  for  PDR 
listing  and/ or  trading  on  CHX.  As  stated 
above,  CHX  proposes  to  trade  SPDRs 
and  MidCap  SPDRs  pursuant  to  unlisted 


trading  privileges  upon  approval  of  this 
rule  filing. 

If  at  a  later  time  CHX  and  the  issuer 
of  the  product  desire  to  list  SPDRs  and 
MidCap  SPDRs  or  any  other  PDRs  on 
the  Exchange,  the  Exchange  will  request 
SEC  approval  for  that  listing  in  a 
separate  proposed  rule  change  filed 
pursuant  to  Section  19(b)  of  the  Act. 
Additionally,  in  the  event  a  new  PDR  is 
listed  on  another  exchange  using  listing 
standards  that  are  different  than  current 
CHX  listing  standards  or  the  CHX  listing 
standards  proposed  in  this  filing,  the 
CHX  will  file  a  proposed  rule  change 
pursuant  to  Section  19(b)  of  the  Act  to 
adopt  the  listing  standard  before  it 
trades  that  PDR  pursuant  to  unlisted 
trading  privileges. 

Notwithstanding  the  foregoing 
discussion  concerning  the  applicability 
of  the  Exchange's  equity  trading  rules  to 
PDRs  generally,  the  Intermarket  Trading 
System  ("ITS")  rules  will  not  be 
applicable  to  SPDRs  and  MidCap  SPDRs 
traded  on  the  CHX  pursuant  to  unlisted 
trading  privileges  until  SPDRs  and 
MidCap  SPDRs  are  designated  as  ITS 
Securities.  Currently,  ITS  cannot 
accommodate  trading  in  a  minimum 
variation  of  Va*  and  ITS  has  not  made 
a  determination  that  ITS  is  applicable  to 
securities  trading  in  V^ths.  When  such 
changes  aie  made,  the  CHX  intends  to 
request  that  SPDRs  and  MidCap  SPDRs 
be  designated  as  ITS  Securities.  At  such 
time,  the  ITS  rules  will  apply  to  trading 
in  SPDRs  and  MidCap  SPDRs. 

The  current  inapplicability  of  the  ITS 
rules  means,  among  other  things,  that 
the  ITS  trade-through  rule  will  not 
apply.  However,  the  CHX's  BEST  Rule, 
Article  XX,  Rule  37(a),  will  sUll  be 
applicable  to  SPDRs  and  MidCap 
SPDRs,  thereby  guaranteeing  the 
execution  of  certain  agency  orders  on 
the  basis  of  the  size  and  price  associated 
with  the  best  bid  (for  a  sell  order)  or  best 
offer  (for  a  buy  order)  among  the 
American,  Boston,  Cincinnati,  Chicago, 
New  York,  Pacific,  Philadelphia  and  the 
Intermarket  Trading  System/Computer 
Assisted  Execution  System  quote,  which 
quote  is  defined  in  SR-CHX-97-9  as  the 
"ITS  BBO."  3  Because  SPDRs  and 
MidCap  SPDRs  are  not  trade  in  all  of 
these  market  centers,  for  purposes  of 
this  filing  only,  the  ITS  BBO  is  limited 


'  SPDRs  and  MidCap  SPDRs  are  defined  and 
discussed  more  fully  below. 


'The  Commission  notes  that  SR-CHX-97-9.  as 
amended  to  remove  the  phrase  "size  and  price 
associated  with  the"  from  the  filing,  has  become 
effective.  See  Securities  Exchange  Act  Release  No. 
38772  (June  25. 1997).  In  addition,  CHX  represents 
that  it  will  submit  a  separate  rule  filing  pursuant 
to  Section  19(b)(2)  of  the  Act  further  amending  the 
BEST  Rule  to  add  size  and  price  to  the  definition 
of  the  rrS/BBO.  Phone  conversation  between  David 
Rusoff.  Attorney.  Foley  k  Lardner,  and  David 
Sieradzki.  Attorney.  Market  Regulation. 
Commission,  on  June  17. 1997. 


to  those  market  centers  listed  above  that 
trade  SPDRs  and  MidCap  SPDRs.'*  For 
example,  if  a  CHX  specialist  receives  an 
agency  limit  order  for  a  SPDR,  so  long 
as  all  of  the  eligibility  requirements  of 
the  BEST  Rule  are  met.  the  specialist 
will  be  required  to  execute  that  order  if 
there  has  been  a  price  penetration  in  the 
primary  market.  In  addition,  if  the 
Amex  specialist  is  disseminating  the 
best  quote  for  SPDRs,  the  CHX  specialist 
will  be  required  to  execute  eligible 
agency  market  orders  for  SPDRs  at  the 
price  quoted  on  the  Amex,  even  if  the 
CHX  specialist  is  not,  himself,  quoting 
at  that  price.  The  CHX  SPDR  and 
MidCap  SPDR  specialist  will  have  the 
ability  to  monitor  the  current  quotations 
being  disseminated  by  the  Amex 
specialist  on  a  real-time  basis.  The 
quotations  for  SPDRs  and  MidCap 
SPDRs  are  disseminated  through  the 
Consolidated  Quotation  System  and  are 
available  for  viewing  by  the  CHX 
specialist  at  his  or  her  post.  Finally,  the 
CHX  speciadist  will  have  access  to  the 
Amex  through  the  Amex's  Pdk  System 
(albeit  through  a  correspondent  firm). 
"This  will  enable  the  CHX  specialist  to 
place  limit  orders  on  the  Amex 
specialist's  book  or  send  market  orders 
to  the  Amex  specialist  for  execution 
against  the  Amex  specialist's  quote. 
These  factors  should  minimize  the 
possibility  that  a  CHX  originated  trade- 
through  will  occur. 

Wim  respect  to  the  above  discussion 
concerning  disclosure  issues,  because 
SPDRs  and  MidCap  SPDRs  will  be 
traded  pursuant  to  unlisted  trading 
privileges  and  will  not  be  listed  on  the 
CHX  at  this  time,  the  CHX  does  not 
intend  to  create  its  own  product 
description  to  satisfy  the  requirements 
of  proposed  Rule  25(c)  of  Article 
XXVni,  which  requires  members  to 
provide  to  purchasers,  a  written 
description  of  the  terms  and 
characteristics  of  SPDRs  and  MidCap 
SPDRs  in  a  form  approved  by  the 
Exchange.  Instead,  the  CHX  will  deem 
a  member  or  member  organization  to  be 


*  Under  the  BEST  Rule.  Exchange  specialists  are 
required  to  guarantee  executions  of  all  agency 
market  and  limit  orders  for  Dual  Trading  System 
issues  from  100  up  to  and  including  2099  shares. 
Subject  to  the  requirements  of  the  short  sale  rule, 
the  specialist  must  fill  all  agency  market  orders  at 
a  price  equal  to  or  better  than  the  ITS  BBO.  For  all 
agency  limit  orders  in  Dual  Trading  System  issues, 
the  specialist  must  fill  the  order  if:  (1)  the  ITS  BBO 
at  the  limit  price  has  been  exhausted  in  the  primary 
market:  (2)  there  has  been  a  price  penetration  of  the 
limit  in  the  primary  market  (generally  known  as  a 
trade-through  of  a  CHX  limit  order):  or  (3)  the  issue 
is  trading  at  the  limit  price  on  the  primary  market 
unless  it  can  be  demonstrated  that  the  order  would 
not  have  been  executed  if  it  had  been  transmitted 
to  the  primary  market  or  the  broker  and  specialist 
agnte  to  a  specific  volume  related  to,  or  other 
criteria  for,  requiring  a  fill. 
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in  compliance  with  this  requirement  if 
the  member  delivers  either  (i)  the 
current  product  description  produced 
by  the  Amex  from  time  to  time,  or  (ii) 
the  current  prospectus  for  the  SPDR  or 
MidCap  SPDR,  as  the  case  may  be.  It 
will  be  the  member's  responsibility  to 
obtain  these  materials  directiy  from  the 
Amex  and/or  the  distributor  of  the 
SPDR  and  MidCap  SPDR  for  forwarding 
to  purchasers  in  the  time  frames 
prescribed  by  CHX  and  SEC  rules.  The 
CHX  will  notify  members  and  member 
organizations  of  this  requirement  in  a 
notice  to  members. 

The  remainder  of  this  section  of  the 
filing  merely  provides  background 
information  on  SPDRs  emd  MidCap 
SPDRs.  The  information,  taken  mosUy 
from  SR-AMEX-94-52  and  SR-AMEX- 
92-18,  describes  the  structure  and 
mechanics  of  SPDRs  and  MidCap 
SPDRs,  but  is  not  critical  for  the  SEC's 
approval  of  the  generic  listing 
standards. 

SPDRs  and  MidCap  SPDRs  Generally. 
On  December  11, 1992,  the  Commission 
approved  Amex  Rules  1000  et  seq.'  to 
accommodate  trading  on  the  Amex  of 
PDRs  generally.  The  Sponsor  of  each 
series  of  PDRs  traded  on  the  Amex  is 
PDR  Services  Corporation,  a  wholly- 
owned  subsidiary  of  the  Amex.  The 
PDRs  are  issued  by  a  Trust  in  a  specified 
minimum  aggregate  quantity  ("Creation 
Unit")  in  return  for  a  deposit  consisting 
of  specific  numbers  of  shares  of  stock 
plus  a  cash  amount. 

The  first  Trust  to  be  formed  in 
connection  with  the  issuance  of  PDRs 
was  based  on  the  S&P  500  Index,  known 
as  Standard  &  Poor's  Depositary 
Receipts  ("SPDRs").  SPDRs  have  been 
trading  on  the  Amex  since  January  29, 
1993.  The  second  Trust  to  be  formed  in 
connection  with  the  issuance  of  PDRs 
was  based  on  the  S&P  MidCap  400 
Index  ,B  known  as  Standard  &  Poor's 
Midcap  400  Depository  Receipts 
("Midcap  SPDRs").^  The  Sponsor  of  die 
two  Trusts  has  entered  into  trust 
agreements  with  a  trustee  in  accordance 
with  Section  26  of  the  Investment 
Company  Act  of  1940.  PDR  Distributors, 
Inc.  ("Distributor")  acts  as  underwriter 
of  both  SPDRs  and  MidCap  SPDRs  on  an 
agency  basis.  The  Distributor  is  a 


s  See  Securities  Exchange  Act  Release  No.  31S91 
(December  11.  1992).  57  FR  60253  (December  18, 
1992). 

"The  S&P  MidCap  400  Index  is  a  capitalization- 
weighted  index  of  400  actively  traded  securities 
that  includes  issues  selected  from  a  population  of 
1.700  securities,  each  with  a  year-end  market-value 
capitalization  of  between  S200  million  and  S5 
billion.  The  issues  included  in  the  Index  cover  a 
broad  range  of  major  industry  groups,  including 
industrials,  transportation,  utilities,  and  financials. 

'  See  Securities  Exchange  Act  Release  No.  35534 
(March  24,  1995),  60  FR  16686  (March  31.  1995). 


registered  broker-dealer,  a  member  of 
the  National  Association  of  Securities 
Dealers,  Inc.,  and  a  wholly-owned 
subsidiary  of  Signature  Financial  Group, 
Inc. 

SPDRs.  The  Trustee  of  the  SPDR  Trust 
will  have  the  right  to  vote  any  of  the 
voting  stocks  held  by  the  Trust,  and  will 
vote  such  stocks  of  each  issuer  in  the 
same  proportion  as  well  other  voting 
shares  of  that  issuer  voted.*  Therefore, 
SPDR  holders  will  not  be  able  to 
directiy  vote  the  shares  of  the  issuers 
underlying  the  SPDRs. 

The  Trust  will  issue  SPDRs  in 
exchange  for  "Portfolio  Deposits"  of  all 
of  the  S&P  500  Index  securities, 
weighted  according  to  their 
representation  in  the  Index.^  An 
investor  making  a  Portfolio  Deposit  into 
the  Trust  will  receive  a  "Creation  Unit" 
composed  of  50,000  SPDRs. 'o  The  price 
of  SPDRs  will  be  based  on  a  current  bid/ 
offer  market.  Amex  has  designated 
V64ths  as  the  minimum  fraction  for 
ti^ding  in  SPDRs.  The  CHX  has 
proposed  this  same  minimum  variation 
for  the  trading  of  SPDRs  on  the  CHX. 
SPDRs  will  not  be  redeemable 
individually,  but  may  be  redeemed  in 
Creation  Unit  size  (i.e..  50.000  SPDRs). 
Specifically,  a  Creation  Unit  may  be 
redeemed  for  an  in-kind  distribution  of 
securities  identical  to  a  Portfolio 
Deposit."  PDR  Distribution  Services, 
Inc.,  a  registered  broker-dealer,  will  act 
as  imderwriter  of  SPDRs  on  an  agency 
basis. 

MidCap  SPDRs.  All  orders  to  create 
MidCap  SPDRs  in  Creation  Unit  size 
aggregations,  which  has  been  set  at 
25,000,  must  be  placed  with  the 
Distributor,  and  it  will  be  the 
responsibility  of  the  Distributor  to 
transmit  such  orders  to  the  Trustee. 


"The  Trustees  will  abstain  from  voting  if  the 
stocks  held  by  the  Trust  cannot  be  voted  in 
proportion  as  all  other  shares  of  the  securities  are 
voted. 

*  A  Portfolio  Deposit  also  will  include  a  cash 
payment  equal  to  a  pro  rata  portion  of  the  dividends 
accrued  on  the  Trust's  portfolio  securities  since  the 
last  dividend  payment  by  the  Trust,  plus  or  minus 
an  amount  designed  to  compensate  for  any 
difference  between  the  net  asset  value  of  the 
Portfolio  Deposit  and  the  S&P  500  Index  caused  by, 
among  other  things,  the  fact  that  a  Portfolio  Deposit 
cannot  contain  fractional  shares. 

""The  Trust  is  structured  so  that  the  net  asset 
value  of  an  individual  SPDR  should  equal  one-tenth 
of  the  value  of  the  S&P  500  Index. 

"  An  investor  redeeming  a  Creation  Unit  will 
receive  Index  securities  and  cash  identical  to  the 
Portfolio  Deposit  required  of  an  investor  wishing  to 
purchase  a  Creation  Unit  on  that  particular  day 
Since  the  Trust  will  redeem  in  kind  rather  than  for 
cash,  the  Trustee  will  not  be  forced  to  maintain 
cash  reserves  for  redemptions.  This  should  allow 
the  Trust's  resources  to  be  committed  as  fully  as 
possible  to  tracking  the  S&P  500  Index,  enabling  the 
Trust  to  track  the  Index  more  closely  than  other 
basket  products  that  must  allocate  a  portion  of  their 
assets  for  cash  redemptions. 


To  be  eligible  to  place  orders  to  create 
MidCap  SPDRs  as  described  below,  an 
entity  or  person  either  must  be  a 
participant  in  the  Continuous  Net 
Settlement  ("CNS")  system  of  the 
National  Securities  Clearing  Corporation 
("NSCC")  or  a  Depository  Trust 
Company  ("DTC")  participant.  Upon 
acceptance  of  an  order  to  create  MidCap 
SPDRs,  the  Distributor  will  instruct  the 
Trustee  to  initiate  the  book-entry 
movement  of  the  appropriate  number  of 
MidCap  SPDRs  to  the  account  of  the 
entity  placing  the  order.  MidCap  SPDRs 
will  be  maintained  in  book-entiy-  form  at 
DTC. 

Payment  with  respect  to  creation 
orders  placed  through  the  Distributor 
will  be  made  by  (1)  the  "in-kind" 
deposit  with  the  Trustee  of  a  specified 
portfolio  of  securities  that  is  formulated 
to  mirror,  to  the  extent  practicable,  the 
component  securities  of  the  underlying 
index  or  portfolio,  and  (2)  a  cash 
payment  sufficient  to  enable  the  Trustee 
to  make  a  distribution  to  the  holders  of 
beneficial  interests  in  the  Trust  on  the 
next  dividend  payment  date  as  if  all  the 
securities  had  been  held  for  the  entire 
accumulation  period  for  the  distribution 
("Dividend  Equivalent  Payment"), 
subject  to  certain  specified  adjustments. 
The  securities  and  cash  accepted  by  the 
Trustee  are  referred  to,  in  the  aggregate, 
as  a  "Portfolio  Deposit."  The  Exchange 
anticipates  that  the  term  of  the  MidCap 
SPDR  Trust  will  be  25  years. 

Issuance  of  MidCap  SPDRs.  Upon 
receipt  of  a  Portfolio  Deposit  in  payment 
for  a  creation  order  placed  through  the 
Distributor  as  described  above,  the 
Trustee  will  issue  a  specified  number  of 
MidCap  SPDRs,  which  aggregate 
number  is  referred  to  as  a  "Creation 
Unit."  The  Exchange  anticipates  that  a 
Creation  Unit  will  be  made  up  of  25,000 
MidCap  SPDRs,'^  Individual  MidCap 
SPDRs  can  then  be  traded  in  the 
secondary  market  like  other  equity 
securities.  Portfolio  Deposits  are 
expected  to  be  made  primarily  by 
institutional  investors,  arbitragers,  and 
the  Exchange  specialist. 

The  Trustee  or  Sponsor  will  make 
available  (1)  on  a  daily  basis,  a  list  of  the 
names  and  required  number  of  shares 
for  each  of  the  securities  in  the  current 
Portfolio  Deposit;  (2)  on  a  minute-by- 
minute  basis  throughout  the  day,  a 
number  representing  the  value  (on  a  per 
MidCap  SPDR  basis)  of  the  securities 
portion  of  a  Portfolio  Deposit  in  effect 
on  such  day;  and  (3)  on  a  daily  basis, 
the  accumulated  dividends,  less 


"  PDRs  may  be  created  in  other  than  Creation 
Unit  size  aggregations  in  connection  with  the  DTC 
Dividend  Reinvestment  Service  ("DRS"). 
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expenses,  per  outstanding  MidCap 
SPDR. 

The  Amex  has  set  the  minimum 
fractional  trading  variation  for  MidCap 
SPDRs  at  Vm  of  $1.00.  The  CHX  has 
proposed  this  same  minimum  variation 
for  MidCap  SPDRs. 

Redemption  of  MidCap  SPDRs. 
MidCap  SPDRs  in  Creation  Unit  size 
aggregations  will  be  redeemable  in  kind 
by  tendering  them  to  the  Trustee.  While 
holders  may  sell  MidCap  SPDRs  in  the 
secondary  market  at  any  time,  they  must 
accumulate  at  least  25,000  (or  multiples 
thereof)  to  redeem  them  through  the 
Trust.  MidCap  SPDRs  will  remain 
outstanding  until  redeemed  or  until  the 
termination  of  the  Trust.  Creation  Units 
will  be  redeemable  on  any  business  day 
in  exchange  for  a  portfolio  of  the 
securities  held  by  the  Trust  identical  in 
weighting  and  composition  to  the 
securities  portion  of  a  Portfolio  Deposit 
in  effect  on  the  date  a  request  is  made 
for  redemption,  together  with  a  "Cash 
Component"  (as  defined  in  the  Trust 
prospectus),  including  accumulated 
dividends,  less  expenses,  through  the 
date  of  redemption.  The  number  of 
shares  of  each  of  the  securities 
transferred  to  the  redeeming  holder  will 
be  the  number  of  shares  of  each  of  the 
component  stocks  in  a  Portfolio  Deposit 
on  the  day  a  redemption  notice  is 
received  by  the  Trustee,  multiplied  by 
the  number  of  Creation  Units  being 
redeemed.  Nominal  service  fees  may  be 
charged  in  connection  with  the  creation 
amd  redemption  of  Creation  Units.  The 
Trustee  will  cancel  all  tendered 
Creation  Units  upon  redemption. 

DtstribuUons  for  MidCap  SPDRs.  The 
MidCap  SPDR  Trust  will  pay  dividends 
quarterly.  The  regular  quarterly  ex- 
dividend  date  for  MidCap  SPDRs  will  be 
the  third  Friday  in  March,  June, 
September,  and  December,  unless  that 
day  is  a  New  York  Stock  Exchange 
holiday,  in  which  case  the  ex-dividend 
date  will  be  the  preceding  Thursday. 
Holders  of  MidCap  SPDRs  on  the 
business  day  preceding  the  ex-dividend 
date  will  be  entitled  to  receive  an 
amount  representing  dividends 
accumulated  through  the  quarterly 
dividend  period  preceding  such  ex- 
dividend  date  net  of  fees  and  expenses 
for  such  period.  The  payment  of 
dividends  will  be  made  on  the  last 
Exchange  business  day  in  the  calendar 
month  following  the  ex-dividend  date 
("Dividend  Payment  Date").  On  the 
Dividend  Payment  Date,  dividends 
payable  for  those  securities  with  ex- 
dividend  dates  falling  within  the  period 
from  the  ex-dividend  date  most  recently 
preceding  the  current  ex-dividend  date 
will  be  distributed.  The  Trustee  will 
compute  on  a  daily  basis  the  dividends 


accumulated  within  each  quarterly 
dividend  period.  Dividend  payments 
will  be  made  through  DTC  and  its 
participants  to  all  such  holders  with 
funds  received  from  the  Trustee. 

The  MidCap  SPDR  Trust  intends  to 
make  the  DTC  DRS  available  for  use  by 
MidCap  SPDR  holders  through  DTC 
participant  brokers  for  reinvestment  of 
their  cash  proceeds.  The  DTC  DRS  is 
also  available  to  holders  of  SPDRs. 
Because  some  brokers  may  choose  not  to 
offer  the  DTC  DRS.  an  interested 
investor  would  have  to  consult  his  or 
her  broker  to  ascertain  the  availability  of 
dividend  reinvestment  through  that 
broker.  The  Trustee  will  use  the  cash 
proceeds  of  MidCap  SPDR  holders 
participating  in  the  reinvestment  to 
obtain  the  Index  securities  necessary  to 
create  the  requisite  number  of  SPDRs. '^ 
Any  cash  remaining  will  be  distributed 
pro  rata  to  participants  in  the  dividend 
reinvestment. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  »■•  in  that  the 
proposal  fosters  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
removes  impediments  to  and  perfects 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system 
and  protects  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  fiinding  or  (ii)  as  to 


"The  creabon  of  PDRs  in  connection  with  the 
ore  DRS  represents  the  only  circumstances  under 
which  PDRs  can  be  created  in  other  than  Creation 
Unit  size  aggregations. 

"15U.S.C.  78ftbK5). 


which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communicatioiis  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-97-6  and  should  be  submitted 
by  July  23,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '5 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-17316  Filed  7-1-97;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38781;  RIe  No.  SR-NASD- 
97-41] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Definition 
of  Branch  Office  in  Rule  3010 

June  26. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  notice  is  hereby  given  that  on 
June  17.  1997,  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n.  and  III  below,  which  Items 


>»  17  CFR  20O.3O-3(a)(12). 
•15U.S.C.  78s(b)(l)(1988). 
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have  been  prepared  by  NASD 
Regulation,  Inc.  ("NASDR").^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASDR  is  proposing  to  amend 
Conduct  Rule  3010  of  the  NASD,  to 
create  another  exception  to  the 
definition  of  branch  office.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics. 

3010.  Supervision 
(g)  Definitions 

(2)  "Branch  Office"  means  any 
location  identified  by  any  means  to  the 
public  or  customers  as  a  location  at 
which  the  member  conducts  an 
investment  banking  or  securities 
business,  excluding: 
•**•*•♦ 

(D)  any  location  where  a  person 
conducts  business  on  behalf  of  the 
member  occasionally  and  exclusively  by 
appointment  for  the  convenience  of 
customers,  so  long  as  each  customer  is 
provided  with  the  address  and 
telephone  number  of  the  branch  office 
or  OSf  of  the  firm  from  which  the  person 
conducting  business  at  the  non-branch 
location  is  directly  supervised. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


^  The  proposed  rule  change  has  not  yet  been 
approved  by  the  NASD  Board  of  Governors. 
Accordingly,  the  NASD  has  consented  to  an 
extension  of  the  period  of  time  specified  in  Section 
19(b)(2)  of  the  Act  until  at  least  thirty-five  days  after 
it  has  filed  an  amendment  advising  the  Commission 
of  the  action  taken  by  the  NASD  Board  of 
Governors.  See  letter  from  Craig  L  Landauer. 
Associate  General  Counsel.  .NASD  Regulation,  to 
Mignon  McLemore.  Division  of  Market  Regulation. 
SEC.  dated  June  24.  1997. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  definition  of  a  branch  office, 
found  in  NASD  Rule  3010,  includes  any 
location  identified  by  any  means  to  the 
public  or  customers  as  a  location  at 
which  the  member  conducts  an 
investment  banking  or  securities 
business,  subject  to  several  exceptions. 
If  a  business  location  of  a  member  meets 
the  definition  of  a  branch  office,  such 
office  must  be  identified  to  the  NASD 
through  the  filing  of  a  Schedule  E  to 
Form  BD  and  such  location  is  subject  to 
an  armual  NASD  fee  of  $75.00.  Several 
members  have  asked  for  guidance  from 
NASDR  staff  as  to  the  application  of  the 
branch  office  registration  requirements 
where  a  business  location  is  used 
exclusively  for  appointments  from  time 
to  time  between  registered 
representatives  and  customers. 

This  issue  may  arise  under 
networking  arrangements  between 
NASD  members  and  banks.  In  this 
context,  registered  persons  of  the 
member  may  periodically  schedule 
appointments  with  bank  customers  at  a 
bank  location  where  the  NASD  member 
conducts  no  securities  activities.  Under 
the  Interagency  Statement  on  Retail 
Sales  of  Non-deposit  Investment 
Products,  banks  are  required  to  use 
signage  at  the  place  of  the  appointment 
to  identify  the  NASD  member  that 
employs  the  registered  person. 3  This  use 
of  signage  at  the  appointment  may 
imply  the  need  for  the  location  to 
register  as  a  branch  office.  The  NASD  is 
proposing  to  create  another  exception  to 
the  definition  of  branch  office  to  address 
this  type  of  situation. 

The  proposed  amendment  would  add 
language  to  paragraph  (g)  of  Rule  3010 
to  exempt  fitim  the  branch  office 
definition  certain  locations  where  a 
person  conducts  business  for  the 
member  firm  occasionally  and  by 
appointment  only  for  the  convenience 
of  customers,  and  where  the  member 
maintains  no  other  tangible  presence. 
To  be  consistent  with  other  provisions 
of  Rule  3010,  the  person  conducting 
business  at  such  locations  would  be 
required  to  provide  each  customer  with 
the  address  and  telephone  number  of 
the  branch  office  or  office  of  supervisory 
jurisdiction  ("OSJ")  of  the  firm  from 
which  the  person  who  is  conducting  the 
meeting  is  supervised. 

The  NASD  oelieves  that  the  proposed 
rule  change  is  consistent  with  the 


■— "^ 


provisions  of  Section  15A(b)(6)*  of  the 
Act  The  NASD  believes  the  proposed 
rule  change  will  provide  clarification 
regarding  branch  registration 
requirements  and  will  ease  the  filing 
burden  of  many  members  without 
compromising  the  ability  to  monitor 
compliance. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  far 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  he  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  v^ritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 


^  Board  of  Governors  of  the  Federal  Reserve 
System  et  al..  Interagency  Statement  on  Retail  Sales 
of  Non-deposit  Investment  Products,  at  10 
(February  15.  1994). 


*  Section  ISAfbHe)  requires  that  the  rules  of  the 
Association  be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to  remove 
impediments  to  and  perfect  the  mechanism  of  a  free 
and  open  market,  and  in  general,  to  protect 
mvestors  and  the  public  iater«st 
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available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  in  the  caption  above  and  should 
be  submitted  by  July  23.  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarlaad, 
Deputy  Secretary. 
[FR  Doc.  97-17319  Filed  7-1-97;  8:45  am] 

MUJNO  CODE  WIO-OI-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities;  Submissions  for  0MB 
Review 

This  notice  lists  information 
collection  packages  that  have  been  sent 
to  the  Office  of  Management  and  Budget 
(OM6)  for  clearance,  in  compliance 
with  Public  Law  104-13  effective 
October  1.  1995,  The  Paperwork 
Reduction  Act  of  1995. 

Childhood  Disability  Evaluation 
0960-0568.  The  information  collected 
on  form  SSA-538  is  used  by  SSA  and 
the  State  Disability  Determination 
Services  (DOS)  to  record  medical  and 
functional  findings  concerning  the 
severity  of  impairments  of  children 
claiming  SSA  benefits  based  on 
disability.  The  form  is  used  for  initial 
determinations  of  eligibility,  in  appeals 
and  in  initial  continuing  disability 
reviews.  The  respondents  are  State  DDS 
offices. 

Number  of  Respondents:  1.066.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annua]  Burden:  355,333 
hours. 

Written  comments  and 
recommendations  regarding  the 
information  collection(s)  should  be 
directed  within  30  days  to  the  OMB 
Desk  Officer  and  SSA  Reports  Clearance 
Officer  at  the  following  addresses: 

(OMB) 
Office  of  N4anagement  and  Budget, 

OIRA,  Attn:  Laura  Oliven,  New 

Executive  Office  Building,  Room 

10230.  725  17th  St.,  NW.. 

Washington,  D.C.  20503 
(SSA) 
Social  Security  Administration, 

DCFAM,  Attn:  Nicholas  E. 

Tagliareni,  l-A-21  Operations 

Bldg..  6401  Security  Blvd., 


*  17  CFR  200.3O-3(aXl2)  (1996). 


Baltimore.  NfD  21235 

To  receive  a  copy  of  any  of  the  forms 
or  clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  above. 

Dated:  )une  25. 1997. 
Nicholas  E.  Tagliareni, 
Reports  Clearance  Officer,  Social  Security 
Administration. 
[FR  Doc.  97-17242  Filed  7-1-97;  8:45  am] 

BILUfMa  CODE  41M>-2a-U 


DEPARTMENT  OF  STATE 
[Public  Notice  2565] 

United  States  International 
Telecommunications  Advisory 
Committee  Radiocommunication 
Sector  The  Radiocommunication 
Assembly  and  The 

Radiocommunication  Advisory  Group; 
Meeting  Notice 

The  Department  of  State  announces 
that  the  United  States  International 
Telecommunications  Advisory 
Committee  (ITAC), 

Radiocommunication  Sector  will  meet 
on  8  July  1997  at  10:00  A.M.  to  12:00 
noon,  in  Room  1207  at  the  Department 
of  State,  2201  C  Street,  NW., 
Washington.  DC  20520  to  prepare  for 
two  international  meetings  of  the 
International  Telecommunication 
Union:  the  Radiocommunication 
Assembly  and  the  Radiocommunication 
Advisory  Group.  The  short  lead  time  for 
this  meeting  results  from  the  need  to 
develop  an  early  preparatory  effort  to 
assure  United  States  interests  are  fully 
addressed. 

The  Radiocommunication  Assembly 
normally  meets  every  two  years  emd  is 
responsible  for  the  structure,  program 
and  approval  of  radiocommunication 
studies.  The  next  meeting  will  be  held 
October  20-24.  1997. 

Preparations  will  also  begin  for  a 
special  Radiocommunication  Advisory 
Group  meeting  September  10-12, 1997. 
The  meeting  will  review  the  preparatory 
process  for  preparing  for  World  Radio 
Conferences  and  alternative  methods  for 
study  of  operational/regulatory 
procedures. 

Members  of  the  General  Public  may 
attend  these  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chairman,  John  T.  Gilsenan. 

Note:  If  you  wish  to  attend  please  send  a 
fax  to  202-647-7407  not  later  than  24  hours 
before  the  scheduled  meeting.  On  this  £uc, 
please  include  subject  meeting,  your  name, 
social  seciuity  number,  and  date  of  birth. 
One  of  the  following  valid  photo  ID's  will  be 
required  for  admittance:  U.S.  driver's  license 


with  your  picture  on  it,  U.S.  passport,  U.S. 
Government  ID  (company  ID's  are  no  longer 
accepted  by  Diplomatic  Security).  Enter  from 
the  "C"  Street  Main  Lobby. 

Dated:  )xme  26.  1997. 
Warren  G.  Richards, 
Chairman.  U.S.  ITAC  for  ITU- 
Radiocommunication  Sector. 
(FR  Doc.  97-17427  Filed  6-30-97;  9:39  amj 
BILUNQ  CO06  471(M5-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Application  for  Transport  Category 
Type  Certificate  for  Military  Surplus 
U.S.  Army  Model  UH-1H  and  UH-1V 
Helicopters 

AGENCY:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
ACTION:  Notice  of  proposed  type 
certification  basis. 

summary:  This  notice  provides 
information  and  invites  comments 
concerning  the  proposed  transport 
category  type  certification  basis  for  the 
Garlick  Helicopters  Incorporated  (GHI) 
Model  GH205  A  helicopter.  GHI  has 
applied  for  a  transport  category  standard 
type  certificate  for  U.S.  Army  surplus 
Model  UH-IH  and  UH-lV  helicopters 
that  would  be  designated  as  Model 
GH205A's.  This  nonrulemaking 
document  is  published  in  the  interest  of 
informing  the  public  of  this  application 
under  the  provisions  of  14  CFR  21.27 
(§21.27).  Public  comments  concerning 
the  proposed  certification  basis  will  be 
considered  in  determining  the 
airworthiness  standards  applicable  to 
the  type  certification  of  these  surplus 
military  helicopters  in  the  transport 
category. 

DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  2, 
1997. 

ADDRESSES:  Comments  must  be  mailed 
in  duplicate  to  the  Federal  Aviation 
Administration,  Rotorcraft  Directorate, 
Fort  Worth.  Texas  76193-0110. 
TON  FURTHER  MPORMATION  CONTACT: 
Richard  Monschke.  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Aircraft 
Certification  Service,  Fort  Worth,  Texas 
76193-0110.  telephone  (817) 222-5116, 
£bx  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION: 


This  notice  of  the  proposed  type 
certification  basis  of  the  Model  GH205A 
is  part  of  the  FAA's  continuing  efforts 
to  keep  the  public  informed  of  the  type 
certification  programs  conducted  by  the 


Federal  Register  /  Vol.  62.  No.  127  /  Wednesday,  July  2,  1997  /  Notices 


35873 


FAA.  Interested  parties  are  invited  to 
provide  comments,  written  data,  views, 
or  arguments  relevant  to  the  proposed 
type  certification  basis  of  the  Model 
GH205A  as  contained  in  this  notice. 
Comments  should  be  submitted  in 
duplicate  to  the  address  specified  above. 
All  comments  received  on  or  before  the 
closing  date  specified  will  be 
considered  by  the  Administrator  before 
the  type  certification  basis  is 
established. 

Availability  of  Additional  Copies  of 
Notice 

Any  person  may  obtain  a  copy  of  this 
notice  by  submitting  a  request  to  the 
address  noted  in  the  ADDRESSES 
paragraph  above  or  by  calling  (817)  222- 
5110. 

Background 

GHI,  Hamilton,  Montana,  has  applied 
for  a  transport  category  standard  type 
certificate  under  the  provisions  of 
§21.27,  "Issue  of  type  certificate: 
Surplus  aircraft  of  the  Armed  Forces  of 
the  United  States,"  for  former  U.S. 
Army  Model  UH-lH  and  UH-lV 
helicopters,  to  be  redesignated  as  GHI 
Model  GH205A  helicopters.  The  later 
military  UH-lV  model  contains 
avionics  and  internal  equipment 
changes  only  and  is  considered 
identical  to  the  UH-lH  model  for  the 
purposes  of  FAA  certification.  The  FAA 
Denver  Aircraft  Certification  Office 
(ACO)  received  the  original  GHI  type 
certificate  application  dated  December 
9,  1993,  and  held  a  Preliminary  Type 
Certification  Board  Meeting  on 
November  1,  1994.  The  program  is  large 
when  viewed  in  terms  of  its 
requirements  for  FAA  resources, 
applicant  t>'pe  design  submittals,  and 
policy  considerations.  Based  on  its 
potential  impact  on  FAA  certification 
operations,  the  program  was  transferred 
to  the  Rotorcraft  Certification  Office, 
Southwest  Region,  by  mutual  agreement 
of  the  FAA  and  the  applicant  on  June 
12,  1995.  Two  familiarization  meetings 
were  held  June  29,  1995,  and  July  12, 
1995,  in  Fort  Worth.  Texas,  to  discuss 
engine  and  airframe  certification  issues, 
respectively.  As  a  result,  the  FAA 
determined  the  program  was  viable  and 
initiated  certification  activity. 

Section  21.27  provides  two  methods 
for  obtaining  a  type  certificate  on  a 
military  surplus  aircraft  designed  and 
constructed  in  the  United  States  and 
accepted  for  operational  use  by  the  U.S. 
Armed  Forces.  The  type  certificate  may 
be  obtained  if  the  surplus  aircraft  (1)  is 
a  counterpart  of  a  previously  type 
certificated  civil  aircraft,  or  (2)  meets 
the  airworthiness  standards  in  effect 
when  accepted  by  the  U.S.  Armed 


Forces,  subject  to  any  special  conditions 
or  later  amendments  necessary  to  ensure 
an  adequate  level  of  airworthiness  for 
the  aircraft.  The  U.S.  Army  procurement 
offices  in  St.  Louis,  Missouri,  state  that 
the  UH-lH  model  helicopter  was  first 
accepted  for  operational  use  on 
September  8,  1966.  and  no  similar  civil 
version  was  certified  until  June  13, 
1968.  Hence,  no  similar  civil  model  was 
certificated  prior  to  the  first  operational 
use  of  the  UH-lH  model  helicopter.  The 
Model  GH205A  must  therefore  comply 
with  the  airworthiness  standards 
specified  in  §  21.27(f)  at  the  amendment 
level  in  effect  on  September  8,  1966, 
which  is  part  29  through  Amendment  1. 

Section  21.27(d)  permits  the  FAA  to 
relieve  an  applicant  from  strict 
compliance  with  an  airworthiness  ^ 

standard  in  the  certification  basis, 
provided  the  stated  conditions  are 
satisfied.  In  addition  §  21.27(e)  permits 
the  FAA  to  adopt  special  conditions  or 
later  airworthiness  requirements  than 
those  stated  in  the  procedural  rule  to 
ensure  an  adequate  level  of 
airworthiness  of  the  type  design.  Special 
conditions  are  airworthiness  safety 
standards  promulgated  in  accordance 
with  the  procedural  rules  of  §§  11.28 
and  21.16,  which  include  public 
participation,  emd  establish  a  level  of 
safety  equivalent  to  that  contained  in 
the  regulations. 

The  proposed  certification  basis 
addresses  FAA  general  concerns 
regarding  the  certification  of  military 
aircraft,  compliance  with  current 
external  noise  criteria,  and  the  ability  to 
identify  all  critical  components  as  to 
origin  and  service  history.  In  that 
regard,  certain  later  amendments  of  the 
regulation  will  be  imposed.  The 
applicant  would  be  required  to  comply 
with  basic  airframe  airworthiness 
standard  part  29  effective  August  12, 
1965,  with  selected  later  revisions. 

Regarding  the  proposed  certification 
basis  for  the  military  T53-L-13  engines, 
§  21.27(c)  allows  the  FAA  to  approve, 
for  use  on  the  GH205A  aircraft,  those 
engines  installed  on  surplus  UH-lH  and 
UH-lV  model  helicopters.  That 
approval  would  be  based  on  a  showing 
that  the  previous  military  qualifications, 
acceptance,  and  service  records  provide 
substantially  the  same  level  of 
airworthiness  as  would  be  provided  if 
the  engines  were  type  certificated  under 
part  33.  In  addition,  §  21.27(e)  allows 
the  FAA  to  require  special  conditions  if 
compliance  with  the  regulations  in  part 
33  in  effect  at  the  time  the  engines  were 
originally  accepted  by  the  military 
would  not  ensure  an  adequate  level  of 
safety.  Based  on  §§  21.27  (c)  and  (e),  the 
FAA  has  determined  that  the  engines 
may  be  approved  using  the  standards  in 


Civil  Air  Regulations  (CAR)  13, 
Amendments  13-1,  13-2,  and  13-3; 
§  33.14,  Amendment  10;  and  §  33.4, 
Amendment  9.  and  special  conditions. 
These  engines,  or  engine  components, 
will  only-be  eligible  for  installation  on 
Model  GH205A  aircraft. 

Type  Certification  Process 

The  statutory  prerequisite  for  the 
issuance  of  a  type  certificate  (49  U.S.C. 
44704)  is  a  finding  by  the  Administrator 
that  the  aircraft  is  properly  designed 
and  manufactured,  performs  properly, 
and  meets  the  regulations  and  minimum 
standards  prescribed  under  49  U.S.C. 
44701(a).  Pursuant  to  49  U.S.C.  44701(a) 
and  part  21,  a  type  certificate  is  issued 
after. 

1.  All  applicable  airworthiness,  noise, 
fuel  venting,  and  engine  emission 
requirements  of  the  CFR  have  been  met, 
including  the  completion  of  required 
functional  and  reliability  tests  to  ensure 
that  the  helicopter  is  considered  safe  in 
its  operational  environment;  and 

2.  The  Administrator  has  found  no 
feature  or  characteristic  that  makes  the 
helicopter  unsafe  for  the  category  in 
which  certification  is  desired. 

Proposed  T3rpe  Certification  Basis 

The  proposed  type  certification  basis 
presented  herein  represents  the  type 
certification  basis  required  by  §  21.27(f). 
specifically,  the  regulations  in  effect  on 
the  date  that  the  military  models  were 
first  accepted  by  the  U.S.  Army,  atjd 
later  regulatory  amendments,  deemed 
appropriate  by  the  FAA  or  elected  by 
the  applicant.  The  initial  military 
acceptance  date  for  the  Model  UH-lH 
helicopter  was  September  8.  1966, 
establishing  the  baseline  airframe 
airworthiness  certification  basis  as  part 
29,  Category  B,  Amendment  1. 
Similarly,  the  baseline  engine 
certification  basis  is  CAR  13, 
Amendments  13-1, 13-2.  and  13-3. 

In  this  certification,  the  FAA  has 
determined  that  instructions  for 
continued  airworthiness  are  to  be 
provided  for  the  airframe  in  accordance 
with  §  29.1529,  Amendment  20,  and  for 
the  engine  in  accordance  with  §  33.4. 
Amendment  9.  The  applicant  would  be 
required  to  comply  with  these  later 
airworthiness  standards  and  with  the 
engine  rotating  components  low  cycle 
fatigue  (start-stop  stress)  life 
determination  requirements  of  §33,14, 
Amendment  10. 

The  applicant  will  be  required  to 
demonstrate  compliance  with  part  36, 
Appendix  H,  at  the  amendment  level 
effective  on  the  date  of  type  certification 
to  stage  2  noise  level  requirements.  The 
FAA  will  grant  an  additional  2  EPNdb 
noise  signature  relief  in  accordance  with 
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§  36.805(c),  based  on  the  FAA's  finding 
that  the  Model  GH205A  will  be 
classified  as  the  first  civil  version  of  a 
related  military-design  helicopter. 

In  determining  the  certification  basis, 
the  FAA  has  considered  the  operating 
experience  of  similar  civil  helicopter 
models  manufactured  by  Bell  Helicopter 
Textron,  Inc.,  and  the  service  history  for 
the  UH-lH  and  UH-lV  model  military 
helicopters  available  from  the  U.S. 
Army.  For  example,  as  provided  by 
S  21.27(d),  the  single  servo  valve,  single 
hydraulic  assist  primary  flight  control 
systaiB  design  peculiar  to  the  military 
UH-lH  and  UH-lV  configuration  has 
been  fbuiKi  by  the  FAA  to  provide 
substantially  the  same  level  of 
airworthiness  as  specified  in  §  29.695, 
latest  anendnent,  and  that  strict 
compUance  with  the  requirement  will 
impose  a  severe  burden  on  the 
applicant.  That  relief  from  strict 
compliance  with  §  21.27(f)  is  based  on 
satiaJactory  service  experience  and  is 
contingent  on  an  inflight  demcHistration 
that  continued  safe  flight  and  landing 
can  be  executed  following  a  loss  of 
power  assist  to  the  flight  controls  at 
flight  envelope  limits. 

Certification  Basis  Summary  Tohh 

Airfaame: 

Part  29,  Anendmeot  1 ,  Category  B 

Section  29.  1529,  Amendment  20 

Part  36,  Appendix  H.  Latest 
Amendneat 
Engine: 

CAR  13,  Amendments  13-1, 13-2, 
13-3 

Section  33.14,  Amendment  10 

Section  33.4,  Amendment  9 


Special  C— ^Hi—  — d  Exemptinns 

The  FAA  has  not  identified  any 
additional  requirements  for  special 
conditions  pursuant  to  §  21.16  nor  has 
GHI  [>etitioned  the  FAA  for  any 
exemptions  relative  to  the  certification 
of  the  Model  CH205  A  airframe. 
However,  the  airframe  certification 
process  will  address  the  issues  of  initial 
inspection,  teardown,  life  limited  parts, 
military  unique  parts,  non-FAA 
approved  military  vendor  (breakout) 
parts.  non-FAA  approved  repairs  and 
alterations,  instructions  for  continued 
airworthiness,  and  compliance  with 
FAA  airworthiness  directives  (ADs) 
and/or  military  safety  of  flight  messages. 
The  airfrapie  will  be  inspected  and 
overhauled  in  accordance  with  an  FAA 
approved  procedure.  Prior  to  civil 
certification,  the  airframe  must  pass  a 
conformity  inspection  to  the  FAA 
approved  Model  GH205A  type  design. 

For  engines,  the  FAA  would  propose 
separate  special  conditions  under  the 
provisions  of  §  21.16  to  establish  a  level 


of  safety  substantially  equivalent  to  that 
established  in  part  33. 

The  Department  of  Defense  makes  no 
representation  as  to  an  engine's 
conformance  with  FAA  airworthiness 
requirements  in  compliance  with  CFRs 
for  engines  sold  to  the  commercial 
aviation  industry  as  svuplus.  The  FAA's 
concern  has  been  that  oace  the  engines 
enter  the  military  service,  they  are  no 
longer  subject  to  FAA  operating 
limitations,  surveillance,  and  quality 
assurance  program  and,  therefore,  may 
not  meet  FAA  standards  or 
airworthiness  requirements  when 
released  as  surplus.  Certain  engine 
components  may  have  exceeded  life 
limits  of  the  civil  counterpart  or  shelf 
life,  may  not  have  been  produced  under - 
an  FAA-approved  quality  system,  or 
may  lack  documentation,  operating 
records,  or  maintenance  records.  La 
addition,  §43.13  mandates  that  the 
installer  of  a  part  have  a  reasonable 
basis  for  determining  that,  after  the  part 
is  installed  on  a  U.S.  type-certificated 
product,  the  condition  for  the  product  is 
at  least  equal  to  the  prodwct's  orifiBal  or 
properly  altered  condition  and  that  the 
product  is  in  a  condition  for  safe 
operation. 

The  FAA  finds  that  the  mgine 
approval  basis  alone  may  not  contain 
adequate  or  appropriate  safety  standards 
for  engines  installed  in  surplus  military 
aircra^  for  the  reasons  described 
previously.  The  areas  of  FAA  concern 
regarding  approval  of  the  military 
surplus  engines  are  described  as 
follows: 

a.  Engine  and  Maintenance  Records 

The  following  data  would  be  required 
to  support  an  equivalent  airwcMthiness 
determination  to  the  engine  approval 
basis  described  previously: 

(1)  Records  which  establish  that  the 
engine  and  components  and  parts  that 
have  been  installed  since  original 
manufacture  were  produced  under  an 
FAA  apiHoved  production  and 
inspection  system. 

(2)  Complete  historical  records 
maintained  by  the  military,  the 
manufactiuer,  and  any  other  prior 
owner(s)  pertaining  to  inspection, 
modification,  repair,  alteration, 
maintenance,  and  operation  of  the 
engine  from  the  time  of  acceptance  by 
the  military. 

(3)  A  report  that  the  engine  has  an 
equivalent  level  of  airworthiness 
substantiated  by  the  engine  approval 
basis  described  previously.  The  report 
will  be  required  to  address  the 
provisions  of  CAR  1 3  and  applicable 
part  33  sections  on  a  paragraph  by 
paragraph  basis. 


b.  Military  Unique  and  Breakout 
Hardware 

Military  unique  and  breakout 
hardware  are  engine  components  for 
which  the  militwy  utilized  the 
manufacturer's  design  drawings  and 
specifications,  but  the  cmnponents  were 
produced  specifically  for  the  military  by 
non  FAA-approved  manufacturers.  All 
military  unique  and  breakout  hardware 
must  be  replaced  with  parts  made  by 
FAA  production  approval  holders. 

c.  Conformity 

The  applicant  will  he  required  to 
present  evidence  to  substantiate  that  the 
engine  conforms  to  the  FAA-approved 
type  design  of  its  civil  counterjpart.  The 
manufacturing  records  will  include  any 
deviation  from  the  FAA  approved  type 
design  and  quality  control  system  which 
was  in  existence  at  the  time  of 
manufacture.  With  regard  to 
maintenance,  the  applicant  wiU  need  to 
establish  that  any  alterations, 
modifications,  or  repairs  were 
accomplished  in  compliance  with  FAA- 
approved  data  by  maintenance  facilities 
certificated  by  the  FAA.  When  this 
cncinot  be  established,  the  iterations  or 
repairs  must  be  appropriately 
sdtatantiated  in  accordance  with  the 
applicable  regulations  and  approved  by 
the  FAA,  or  the  altered  or  repaired 
hardware  will  be  removed.  'The 
operating  records  will  be  examined  to 
determine  whether  the  engine  was 
utilized  outside  of  the  operating 
envelope  specified  for  the  civil  version 
engine  including  sp>eed,  temperature, 
torque,  engine  naount  load  and  other 
engine  limits.  In  addition,  this  recmds 
review  of  opwational  history  will  be 
required  to  detmnine  if  the  engine  has 
been  subjected  to  other  extreme 
operating  ccmditions  such  as  accidents, 
file,  and  missile  drone  target  shooting. 

d.  Life  Limited  Engine  Parts 

The  military  mission  cycle,  with  or 
without  the  same  type  design,  generally 
differs  from  civil  aircraft  mission  cycles. 
As  such,  the  life  cycle  limits  for  engine 
rotating  parts  (such  as  disks,  spacers, 
hubs,  and  shafts  of  the  compressors  and 
turbines)  and  life  limited  stationary 
«igine  components  may  not  be  directly 
transferable  between  military  and  civil 
engines  having  the  same  hardware.  To 
perform  an  accurate  cycle  adjustment  on 
a  military  life  limited  engine  part,  there 
must  be  a  record  of  operating  hours  and 
operating  history  and  a  known  mission 
profile.  Unlike  civil  missions,  many 
military  operations  subject  engine 
hardware  to  a  wide  variance  in  strain 
range,  thus  subjecting  these  components 
to  multiple  partial  cycles  for  each  flight 
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hour.  The  applicant  will  need  to  define 
a  process  for  screening  military'  engine 
operating  and  maintenance  records  to 
insure  their  accuracy. 

For  engines  lacking  complete, 
accurate  time  in  service  (TIS)  and 
operating  records,  the  time  remaining 
on  life  limited  parts  is  considered 
unknown,  therefore,  such  parts  are 
considered  not  airworthy  and  will  be 
required  to  be  removed.  For  those 
engines  having  accurate  TIS  and  service 
history  records,  the  applicant  will  be 
required  to  develop  a  conversion 
factor(s)  to  convert  TIS  of  past  engine 
usage  in  military  service  to  the 
equivalent  civil  engine  cycles  which 
will  include  cumulative  partial  cycles. 
The  procedure  for  such  conversions 
must  be  submitted  to  and  approved  by 
the  FAA.  The  applicant  will  need  to  use 
the  published  life  limit  in  civil  engine 
manuals  for  all  life  limited  engine 
hardware  to  establish  the  remaining 
cycles.  If  applicable,  the  applicant  must 
also  develop  procedures  approved  by 
the  FAA  to  account  for  anticipated 
additional  life  to  be  consumed  from 
other  aircraft  operating  modes,  such  as 
external  load  and  repetitive  heavy  lift 
operations,  that  are  not  considered  in 
the  published  life  in  the  civil  engine 
manuals. 

e.  Continued  Airworthiness 

The  applicant  will  be  required  to 
provide  Instructions  for  Continued 
Airworthiness  in  accordance  with  §  33.4 
or  the  civil  counterpart  engine  manuals 
acceptable  to  the  FAA.  The  applicant 
will  be  responsible  for  maintaining 
pertinent  information  concerning 
continued  airworthiness  of  the  engines, 
such  as  future  ADs  and  service 
difficulties.  In  addition,  the  type 
certificate  holder  is  responsible  for 
corrective  actions  of  service  difficulties 
including  support  of  all  accident, 
incident,  and  service  difficulty 
engineering  investigations. 

/.  Identification  Marking 

The  existing  military  identification 
marking  (data  plate)  should  remain 
attached  to  the  engine.  A  supplemental 
data  plate,  in  compliance  writh  the 
requirements  of  part  45,  will  be  used  to 
further  identify  the  applicant's  engine. 

g.  Airworthiness  Directives  (AD's) 

The  applicant  would  be  required  to 
comply  with  all  FAA  AD's  pertaining  to 
the  civil  equivalent  engine  and  certain 
military  Time  Compliance  Technical 
Orders  (i.e.,  the  militar)-  equivalent  to 
AD)  that  are  approved  by  the  FAA  for 
the  engines. 


h.  Overhaul 

The  engine  will  need  to  be  in  newly 
overhauled  condition  according  to  civil 
engine  manuals  by  a  maintenance 
facility  certified  by  the  FAA. 

Post  Certification  Activity 

The  design  evaluation  does  not  end 
with  the  issuance  of  the  type  certificate. 
Regulations  require  type  certificate 
holders  to  submit  various  reports  and 
data  on  the  aircraft's  service  experience 
and  to  perform  periodic  inspections  and 
maintenance  necessary  to  assure 
continued  airworthiness.  The  FAA 
continues  to  monitor  the  safety 
performance  of  a  design  after  the  type 
design  is  approved  and  the  aircraft  is 
introduced  into  service  through  the 
various  reports  and  data  that  the  FAA 
receives  and  with  postcertification 
design  reviews  when  necessary.  The 
airworthiness  standards  such  as  part  29, 
and  the  operational  standards,  such  as 
parts  91  and  135,  are  amended  from 
time  to  time  to  incorporate  new 
technologies  and  to  upgrade  the  existing 
level  of  safety.  If  an  unsafe  condition  is 
found  as  a  result  of  service  experience 
and  that  condition  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type,  the  FAA  issues  an  AD  under  part 
39  to  require  a  change  to  the  type  design 
or  to  define  special  inspection  or 
operational  limitations.  In  effect,  these 
are  retroactive  applications  of  required 
type  design  changes. 

Issued  in  Fort  Worth,  Texas,  on  June  20, 
1997. 

Enc  Bries, 

Acting  Manager,  Aircraft  Certification 
Service,  Rotorcrafl  Directorate. 
[FR  Doc.  97-17299  Filed  7-1-97;  8:45  am] 
BILUNG  CODE  4»1fr-1»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Kistler  Aerospace  Corp.;  Intent  To 
Prepare  an  Environmental  Assessment 

agency:  Federal  Aviation 
Administration  (FAA),  Associate 
Administrator  for  Commercial  Space 
Transportation,  DOT. 
ACTION:  Notice  of  Intent  to  F*repare  an 
Environmental  Assessment. 

SUMKURY:  This  Notice  provides 
information  to  Federal,  state,  and  local 
agencies,  afifected  Native  American 
tribes,  and  other  interested  persons  on 
the  Federal  Aviation  Administration's 
(FAA)  intent  to  prepare  an 
environmental  assessment  (EA)  of 
Kistler  Aerospace  Corporation's  (Kistler) 
proposed  launch  vehicle  operations  at 


the  Nevada  Test  Site  (NTS).  The  FAA, 
as  lead  Federal  agency,  will  prepare  the 
EA  in  accordance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321  et  seq.]  and  the 
Council  on  Environmental  Quality 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  (40  CFR 
parts  1500-1508),  as  part  of  its  licensing 
process  for  the  proposed  Kistler  project. 
The  U.S.  Department  of  Energy  (EKDE)  is 
responsible  for  administering  the  NTS. 
and  will  be  a  cooperating  agency  in  the 
development  of  the  EA.  Kistler  proposes 
to  use  private  funds  to  construct  and 
operate  facilities  for  purposes  of 
conducting  commercial  space  launch 
test  and  operational  flights  of  the  Kistler 
K-1,  a  reusable  two-stage  aerospace 
vehicle,  at  Area  18  of  the  EXDE  NTS, 
located  in  Nye  County,  Nevada. 
Proposed  operations  include  suborbital 
and  orbital  test  flights  (launch  and 
reentry).  Kistler  plans  to  laimch 
communications  and  other  commercial 
satellites  as  well  as  government 
satellites  into  low  earth  orbits. 

Background 

The  Federal  Aviation  Administration 
(FAA)  and  the  Department  of  Energy 
(EKDE)  are  cooperating  agencies  in  the 
preparation  of  an  environmental 
assessment  (EA)  of  Kistler  Aerospace 
Corporation's  (Kistler's)  proposed 
operations  at  the  Nevada  Test  Site  (NTS) 
to  determine  whether  those  operations 
would  have  significant  impacts  on  the 
environment.  The  EA  will  cover 
construction  of  facilities,  ground 
activities  (component  testing, 
transportation  and  storage  of  fuels  and 
explosives,  etc.),  pre-flight  vehicle  and 
payload  preparation  activities,  launch, 
reentry  and  recovery/landing 
operations. 

The  FAA  is  the  lead  Federal  agency 
in  preparing  the  EA  because  of  its 
licensing  authority  for  commercial 
launch  activities  under  49  U.S.C. 
Subtitle  IX,  Ch.  701,  formerly  the 
Commercial  Space  Launch  Act  of  1984, 
as  amended  (CSLA).  The  CSLA 
authorizes  the  Secretary  of 
Transportation  to  oversee,  license  and 
coordinate  U.S.  commercial  space 
launch  activities.  Under  the  CSLA,  the 
Secretary  exercises  this  authority  in  a 
manner  that  ensures  the  protection  of 
public  health  and  safety,  the  safety  of 
property,  and  national  security  and 
foreign  policy  interests  of  the  United 
States.  The  Secretary  has  delegated  this 
authority  to  the  Administrator  of  the 
Federal  Aviation  Administration,  who 
in  turn  has  redelegated  this  authority  to 
the  Associate  Administrator  for 
Commercial  Space  Transportation 
(AST).  Kistler  intends  to  apply  for  a 
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license  to  conduct  launch  operations 
from  NTS.  Because  licensing  Kistler's 
operations  is  a  major  Federal  action, 
compliance  with  NEPA  is  required. 

The  EKDE  is  a  cooperating  agency 
regarding  the  proposed  action  because  it 
is  responsible  for  operating  and 
managing  the  NTS.  The  Record  of 
Decision  for  the  Environmental  Impact 
Statement  for  the  NTS  and  Off-Site 
Locations  in  the  State  of  Nevada, 
prepared  by  DOE  and  issued  December 
9,  1996,  found  that  non-defense  research 
activities,  like  the  Kistler  project,  are  an 
appropriate  use  for  the  NTS. 

The  Nevada  Test  Site  Development 
Corporation  (NTSDC)  is  a  nonprofit 
Nevada  corporation  formed  at  the 
direction  of  Nevada  Governor  Miller  to 
encourage  economic  development 
projects  at  NTS.  DOE  has  designated 
NTSDC  as  a  community  reuse 
organization  and  issued  grants  to 
NTSDC  in  support  of  that  organizational 
purpose.  Under  a  use  permit  to  be 
issued  by  the  DOE  to  the  NTSDC,  the 
NTSDC  may  sub-permit  use  of  a 
particular  site  on  the  NTS. 

The  EA  will  be  provided  for  review  to 
the  States  of  Nevada.  Utah,  and  Idaho 
because  of  overflights  by  the  Kistler 
K-1  vehicle  during  proposed  orbital 
launches  and  to  other  interested 
Federal,  state,  local,  and  private  entities. 

Proposed  Action 

The  Proposed  .Action  is  licensing 
Kistler  for  the  purpose  of  conducting 
commercial  launch  activities  involving 
reentry/recovery  activities  as  part  of  the 
launch  mission.  The  operations  will  be 
conducted  from  a  proposed  site  which 
would  include  newly-constructed 
facilities  and  infrastructure  for  testing 
and  operating  the  Kistler  K-1  reusable 
launch  vehicle.  The  function  of  K-1  will 
be  to  launch  satellites  and  other 
payloads  into  prescribed  orbits  for 
commercial  and  government  customers. 
Under  the  proposed  action,  the  FAA 
would  license  Kistler  to  conduct  flight 
tests  involving  launches  of  its  reusable 
launch  vehicles  and  their  recovery  at 
the  site  and,  as  appropriate,  determine 
approval  for  ongoing  launchyflight 
operations  at  NTS  for  the  purpose  of 
launching  communications  and  other 
commercial  satellites  as  well  as 
government  satellites  into  low  earth 
orbits.  The  FAA  would  also  evaluate 
reentry  and  recovery/landing  operations 
as  part  of  launch  missions.  The 
activities  within  the  NTS  will  include 
the  conduct  of  launch  and  recovery 
operations  utilizing  a  vehicle  processing 
facility,  a  launch  pad,  and  vehicle 
landing/recovery  area.  One  to  three 
suborbital  test  flights,  followed  by  one 
to  three  orbital  test  flights  would  be 


conducted,  with  the  first  test  fiight 
scheduled  for  1998.  Following 
successful  test  flights,  and  upon 
issuance  of  required  FAA  approvals, 
Kistler  plans  to  begin  commercial 
operations,  on  northerly  (84-92  degree 
inclination)  and  northeasterly  headings 
(52-60  degree  inclinations).  The 
northerly  flights  would  overfly  the 
states  of  Nevada  and  Idaho  before 
entering  low  earth  orbit.  The 
northeasterly  flights  would  overfly  the 
states  of  Nevada,  Utah,  and  Wyoming 
before  entering  low  earth  orbit. 
Operating  plans  estimate  6  test  launches 
in  1998 — 3  suborbital  and  3  orbital,  and 
a  commercial  launch  capability  of  one 
launch  per  week  by  2005,  depending  on 
commercial  market  requirements. 

Alternative  Sites 

Proposed  locations  for  the  KisUer 
facilities  are  being  identified  by  DOE 
through  a  siting  process  that  considers 
existing  and  planned  land  uses  at  the 
NTS.  Site  selection  within  the  NTS  also 
takes  into  consideradon  alternatives 
proposed  by  Kistler  and  concerns  raised 
by  other  users  of  the  NTS.  Included 
among  the  alternatives  under 
consideration  are  the  no  action 
alternative  and  Area  18,  which  is  in  the 
northwest  section  of  the  NTS.  The  FAA 
will  independently  review  the  site 
selection  process  with  respect  to 
feasibility  and  environmental 
considerations  and  determine  whether 
there  are  additional  alternatives  that  are 
reasonable  for  detailed  study  in  the  EA. 

If  the  environmental  assessment 
process  does  not  identify  significant 
environmental  impacts,  AST  will  issue 
a  Finding  of  No  Significant  Impact 
(FONSI).  The  FAA  would  make  the 
FONSI  available  for  public  review  for  30 
days  by  aimouncing  its  availability  in 
the  Federal  Register  because  of  the 
unprecedented  nature  of  the  proposed 
action.  Any  questions  and  comments 
regarding  die  EA  may  be  directed  to 
FAA,  Attn:  Mr.  Nikos  Himaras, 
Commercial  Space  Transportation,  FAA, 
DOT,  400  Seventh  Street.  Room  No. 
5402a,  SW.,  Washington,  DC  20590.  He 
may  also  be  reached  at  his  Internet 
address  of:  nick.himaras@faa.dot.gov. 

Issued  in  Washington,  DC  on  June  24, 
1997. 

Patricia  Grace  Smith, 

Acting  Associate  Administrator  for 
Commercial  Space  Transportation. 
[FR  Doc.  97-17303  Filed  7-1-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-97-35] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  the  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  22,  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington.  D.C.  20591.. 

Comments  may  also  be  sent 
electronicallv  to  the  following  internet 
address:  9-NPRM-CMNTSfaa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 
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Issued  in  Washington,  D.C,  on  June  26, 
1997. 

Donald  P.  Byrne, 

Assistan  t  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

DocJtet  No.;  28938 

Petitioner:  Learjet,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.783(h) 

Description  of  Relief  Sought:  To  permit 
exemption  for  the  Learjet  Model  45, 
bom  the  emergency  exit  type 
requirements  of  §  25.783(h)  for  the 
passenger  entry  door,  to  allow  an 
oversized  Type  III  exit  in  lieu  of  the 
required  minimum  Type  II  exit. 

Dispositions  of  Petitions 

DocJtetA/o.:  28891 

Petitioner:  Kachina  Aviatioi? 

Sections  of  the  FAR  Affected:  14  CFR 
133.19(a)(3)  and  133.51 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Kachina  to 
conduct  external-load  operations  in 
the  United  States  using  its  dry-leased, 
Canadian-registered  Bell  212 
helicopter. 

Grant,  June  9,  1997,  Exemption  No. 
6638 

Docket  No.:  24427 

Petitioner:  United  States  Ultralight 
Association,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
103.1(a)  and  (e)(1)  through  (e)(4) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  individuals 
authorized  by  the  USUA  to  give 
instruction  in  powered  ultralight 
vehicles  that  have  a  maximum  empty 
weight  of  not  more  than  496  pounds, 
have  a  maximum  fuel  capacity  of  not 
more  than  10  U.S.  gallons,  are  not 
capable  of  more  than  75  knots  of 
calibrated  airspeed  at  full  power  in 
level  flight,  and  have  a  power-staff 
stall  speed  that  does  not  exceed  35 
knots  calibrated  airspeed. 

Grant,  June  9,  1 997,  Exemption  No. 
4274G 

Docket  No.:  28775 

Petitioner:  American  Flyers,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
part  141,  paragraph  3  (c)  and  (d)  of 
appendix  C 

Description  of  Relief  Sought/ 
Disposition:  To  permit  American 
Flyers  to  provide  an  applicant  for  the 
instrtiment  rating  approach  systems 
and  one  precision  approach  system, 
rather  than  exclusively  using  VOR 
(very  high  frequency  omnidirectional 
range),  ADF  (automatic  direction 
finder)  and,  ILS  (instrument  landing 
system)  approaches,  as  required  by 
the  rule. 


Grant,  June  6,  1997,  Exemption  No. 
6640 

Docket  No.:  28896 

Petitioner:  Era  Helicopters 

Sections  of  the  FAR  Affected:  14  CFR 
61.77  (a),  (b).  (d),  and  (e)(1) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  China 
Southern  Airlines  Helicopter 
Company  pilots  to  be  eligible  to  hold 
special  purpose  pilot  certificates  to 
perform  pilot  duties  on  two  U.S. 
registered  Super  Puma  AS332L 
helicopters  (Registration  Nos.  N170EH 
and  N171EH)  that  do  not  meet  the 
aircraft  class,  passenger  seating 
configuration,  and  payload 
requirements  of  §  61.77. 

Grant,  June  9,  1997,  Exemption  No. 
6639 

Docket  No.:  28905 

Petitioner:  Petroleum  Helicopters,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.152(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PHI  to  place 
three  Bell  214ST  helicopters 
(Registi^tion  Nos.  N59805.  N59806, 
and  N6957Y,  Serial  nos.  28139, 
28140,  28141,  respectively)  on  its 
Operations  Specifications  and  to 
operate  those  helicopters  in 
nonscheduled  operations  under  part 
135  without  a  digital  flight  data 
recorder  (DFDR)  as  required  by 
§135.152. 

Grant,  June  11,  1997,  Exemption  No. 
6641 

Docket  No.:  28257 

Petitioner:  Flight  Structures.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.785(d),  25.813(b).  25.857(e),  and 
25.1447  (c)(1)  &(c)(3)(ii) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  supplemental 
type  certification  of  Airbus  Model 
A30a-B4-100  series  and  -200  series 
passenger-to-freighter  airplane 
conversions,  with  provisions  for  the 
carriage  of  persons  other  than  flight 
crewmembers  when  the  airplane  is 
equipped  with  two  floor-level  exits 
with  escape  slides,  within  the 
occupied  main  deck  area. 

Grant,  June  4,  1997,  Exemption  No. 
6178A 

Docket  No.:  28768 

Petitioner:  Franklin  Products,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
25.853(a) 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  Franklin 
Products,  Inc.,  to  be  exempt  from 
vertical  bum  test  requirements  for 
water-based  adhesives  used  Ln  the 
manufacture  of  their  seat  cushions. 


Water-based  adhesives  are  the  only 
viable  alternatives  to  solvent-based 
adhesives  which  do  comply  with 
these  requirements,  but  which  are 
becoming  no  longer  available. 

Gmnt,  June  4,  1997,  Exemption  No. 
6634 

Docket  No:  28710 

Petitioner:  United  Airlines,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.434(c)(3) 

Description  of  Relief  Sought/ 
Disposition:  To  revise  Condition  No.  7 
to  state,  "No  observation  may  be 
conducted  under  this  exemption  prior 
to  the  flight  leg  during  which  the 
qualifying  PIC  will  complete  the 
minimum  number  of  hours  specified 
in  §  121.434(c)(3)". 

Grant,  June  11,  1997,  Exemption  No. 
65  70  A 

Docket  No:  28787 

Petitioner:  Ameriflight,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
61.5  (a)  and  (c),  and  91.203  (a)  and  (c) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ameriflight  to 
temporarily  operate  its  aircraft 
without  those  aircraft's  airworthiness 
and  registration  certificates  on  board 
(and  properly  displayed  in  the  case  of 
airworthiness  certificates)  while 
obtaining  replacements.  This 
exemption  also  permits  Ameriflight's 
pilots  to  temporarily  operate 
Ameriflight's  aircraft  without  those 
pilots  having  their  pilot  and  medical 
certificates  in  their  personal 
possession. 

Grant,  June  11, 1997,  Exemption  No. 
6645 

[FR  Doc  97-17302  Filed  7-1-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  htottce  No.  PE-87-^ 

Petitions  for  Exemption;  Summary  of 
Petitions  Recetved;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
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requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  22.  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue.  SW.. 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  .administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington.  D.C,  on  June  26. 

iqq? 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docicef  No:  28824 

Petitioner:  Timco 

Sections  of  the  FAR  Affected:  14  CFR 
25.807(c)(1)  and  25.857(e) 

Description  of  Relief  Sought:  To  permit 
the  accommodation  of  up  to  four 
supernumeraries  in  the  flight  deck 
compartment  of  the  TTMCO-modified 
767-200F  airplane. 

Dispositions  of  Petitions 

Docket  No:  2^7  ?i 

Petitioner:  A  Skvdive  Las  Vegas,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 

105.43(a) 
Description  of  Relief  Sought/ 

Disposition:  To  permit  nonstudent 


parachutists  who  are  foreign  nationals 
to  make  intentional  parachute  jumps 
for  the  purpose  of  training  and 
recreational  activities  at  ASLV's 
facilities  without  complying  with  the 
parachute  equipment  and  packing 
requirements  of  the  Federal  Aviation 
Regulations. 

Grant,  June  4,  1997.  Exemption  No. 
6643 

Docket  No.:  28885 

Petitioner:  Freefall  Adventures,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a)         • 

Description  of  Relief  Sought/ 
Disposition:  To  permit  nonstudent 
parachutists  who  are  foreign  nationals 
to  participate  in  FAI-sponsored  events 
without  complying  with  the 
parachute  equipment  and  packing 
requirements  of  the  Federal  Aviation 
Regulations. 

Grant,  June  4,  1997,  Exemption  No. 
6642 

Docket  No.:  28868 

Petitioner:  Skydive  Space  Center.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  nonstudent 
parachutists  who  are  foreign  nationals 
to  make  intentional  parachute  jumps 
for  the  purpose  of  training  and 
recreational  activities  at  SSC's 
facilities  without  complying  with  the 
parachute  equipment  and  packing 
requirements  of  the  Federal  Aviation 
Regulations. 

Grant,  June  4,  1997,  Exemption  No. 
6644 

Docket  No.:  26095. 

Petitioner:  Cochise  Community  College. 

Sections  of  the  FAR  Affected:  14  CFR 
141.65. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  recommend  graduates  of  its 
approved  flight  instructor  airplane 
single-engine  course  for  flight 
instructor  certificates  with  an  airplane 
single-engine  rating  without  those 
graduates  taking  the  FAA  practical 
test. 

Grant,  June  16.  1997,  Exemption  No. 
6629A 

Docket  No.:  27429. 

Petitioner:  Community  College  of  the 
Air  Force. 

Sections  of  the  FAR  Affected:  14  CFR 
147.31(c)(2)(iii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner 
to  allow  U.S.  Air  Force  aviation 
maintenance  technicians  who  have 
completed  military  aviation 


maintenance  training  courses  to  be 
evaluated  using  the  same  criteria  that 
is  used  for  the  civilian  sector. 

Grant,  June  13,  1997,  Exemption  No. 
6094A 

Docket  No.:  27860. 

Petitioner:  Skydive  Hawaii. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  nonstudent 
parachutists  who  are  foreign  nationals 
to  participate  in  SAH-sponsored 
parachute  jumping  events  without 
complying  with  the  parachute 
packing  and  equipment  requirements 
of  the  Federal  Aviation  Regulations. 

Grant,  June  13,  1997,  Exemption  No. 
61 25  A 

Docket  No.:  23869. 

Petitioner:  Relative  Workshop,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 

Disposition:  To  permit  Mr.  Ramsey 
Kent,  a  15-year-old  minor,  to 
participate  in  a  one-time  dual- 
harness,  dual-pack  parachute  jump  in 
accordance  with  the  privileges  of 
Exemption  No.  4943,  as  amended. 

Grant,  June  19,  1997,  Exemption  No. 
4943H 

Docket  No.:  21682. 

Petitioner:  China  airlines,  Ltd. 

Sections  of  the  FAR  Affected:  14  CFR 
61.77  (a)  and  (b),  and  63.23  (a)  and 
(b). 

Description  of  Relief  Sought/ 

Disposition:  To  permit  CAL  airmen 
who  operate  two  U.S. -registered 
Boeing  747-SF  aircraft  (Registration 
Nos.  N4508H  and  N4522V)  and  two 
U.S. -registered  Airbus  300-600R 
aircraft  (Registration  Nos.  N88881  and 
N88887)  to  be  eligible  for  special 
purpose  airman  certificates.  This 
amendment  adds  a  third  U.S.- 
registered  Airbus  300-600R  aircraft 
(Registration  No.  N8888B)  to  the  list 
of  aircraft  that  may  be  operated  under 
Exemption  No.  4849,  as  amended. 

Grant,  June  16,  1997,  Exemption  No. 
4849F 

Docket  No.:  27491 

Petitioner:  Helicopter  Association 
International  and  Association  of  Air 
Medical  Services 

Sections  of  the  FAR  Affected:  14  CFR 
135.213(a) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  part  135 
certificate  holders  that  conduct 
helicopter  emergency  medical  service 
(EMS)  operations  and  are  members  of 
both  the  HA!  and  AAMS  to  conduct 
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EMS  departures  under  instrument 
flight  rules  in  weather  that  is  at  or 
above  visual  flight  rules  rainimums. 
Such  operations  are  permitted  from 
airports  or  heliports  at  which  a 
weather  report  is  not  available  from 
the  U.S.  National  Weather  Service 
(NWS),  a  source  approved  by  the 
NWS,  or  a  source  approved  by  the 
Administrator. 

Grant,  June  17,  1997,  Exemption  No. 
61 75  A 

Docket  No.:  25628. 

Petitioner:  Moody  Aviation. 

Sections  of  the  FAR  Affected:  14  CFR 
part  141,  appendix  A,  paragraph 
3(c)(9). 

Description  of  Relief  Sought/ 
Disposition:  sdTo  permit  the 
petitioner  to  graduate  a  student  from 
a  private  pilot  certification  course 
approved  under  part  141  without  the 
student  meeting  the  night  flying 
requirements  of  appendix  A. 

Grant,  June  16,  1997,  Exemption  No. 
6646 

Docket  No.:  28917. 
Petitioner:  An  Ben  Aviator. 
Sections  of  the  FAR  Affected:  14  CFR 

61.187(b). 
Description  of  Relief  Sought/ 

Disposition:  To  permit  ABA  to  use 

CFIs  in  its  flight  instructor 

certification  course  who  have  held  a 
„    flight  instructor  certificate  for  less 

than  24  months  preceding  the  date  the 

instruction  is  given. 

Grant,  June  16.  1997,  Exemption  No. 
6647 

Docket  No.:  28823. 

Petitioner:  Cape  Smythe  Air  Service. 
Inc.  and  Mr.  Willis  M.  Fisher. 

Sections  of  the  FAR  Affected:  14  CFR 
119.71(a). 

Description  of  Relief  Sought/ 
Disposition:  To  remove  the 
requirement  that  Mr.  Fisher  obtain  a 
dispatcher  certificate  and  by  adding 
the  requirement  that  Mr.  Fisher  pass 
the  ATP  written  test  that  is  applicable 
to  part  135  operations. 

Grant,  June  20,  1997,  Exemption  No. 
6594A 

|FR  Doc.  97-17304  Filed  7-1-97;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of  the 
Federal  Aviation  Administration's 
Aviation  Rulemaking  Advisory 
Committee  to  discuss  Aircraft 
Certification  Procedures  issues. 

DATES:  The  meeting  will  be  held  on  July 
24.  1997,  at  9:00  a.m.  Arrange  for  oral 
presentations  by  July  10,  1997. 

ADDRESSES:  The  meeting  will  be  held  at 
GAMA,  1400  K  St.  NW,  Suite  801. 
Washington.  DC  20005 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  Trapani,  Office  of  Rulemaking 
(ARM-208),  800  Independence  Avenue. 
SW.  Washington,  DC  20591,  telephone 
(202) 267-7624. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App.  II),  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Rulemaking  advisory  committee  to  be 
held  on  July  24. 1997,  at  GAMA,  1400 
K  St.  NW.  Suite  801,  Washington,  DC 
20005.  The  agenda  for  the  meeting  will 
include: 

Opening  Remarks 

Working  Group  Status  Reports 

Production  Certification 

Parts 

Delegation 

ICPTF 
New  Business 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  public  must  make 
arrangements  by  July  10. 1997,  to 
present  oral  statements  at  the  meeting. 
The  public  may  present  written 
statements  to  the  committee  at  any  time 
by  providing  25  copies  to  the  Assistant 
Executive  Director  for  Aircraft 
Certification  Procedures  or  by  bringing 
the  copies  to  him  at  the  meeting. 
Arrangements  may  be  made  by 
contacting  the  person  listed  under  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 

Sign  and  oral  interpretation  can  be 
made  available  at  the  meeting,  as  well 
as  an  assistive  listening  device,  if 
requested  10  calendar  days  before  the 
meeting. 

Issued  in  Washington,  DC.  on  June  28, 
1997. 

Brian  A.  Yanez, 

Assistant  Executive  Director.  AFLAC  on 
Aircraft  Certification  Procedure  issues. 
[FR  Doc.  97-17301  Filed  7-1-97;  8:45  am] 

BILUNG  CODE  4»1»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administratiorr 
[Special  Committee  159] 

RTCA,  Inc.;  Minimum  Operational 
Performar>ce  Standards  For  Alrt>om« 
Navigation  Equipment  Using  Global 
Positioning  System  (GPS) 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S'.C,  Appendix  2),  notice 
is  hereby  given  for  a  Special  Committee 
159  meeting  to  be  held  July  14-18,  1997, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  RTCA,  1140  Connecticut 
Avenue,  N.W.,  Washington,  DC,  20036. 

The  agenda  will  be  as  follows: 

Specific  Working  Group  (WG)  Seasions 

July  14-15:  WG-4A,  Precision 
Landing  Guidance  (LAAS  CAT  I/II/in); 
July  16,  9:00-12:00  noon:  WG-4A, 
Precision  Landing  Guidance  (LAAS 
CAT  I/II/III):  1:00-5:00  p.m.:  (Joint) 
WG— 4A,  Precision  Landing  Guidance 
(LAAS  CAT  I/II/IU);  WG-2,  WAAS 
Precision;  July  17;  WG-2,  WAAS 
Precision:  WG-2A,  GPS/GLONASS; 
WG— 4B,  Airport  Surface  Surveillance 
(WG-4B  will  meet  at  ALPA,  1625 
Massachusetts  Avenue,  8th  Floor, 
Washington.  DC). 

Plenary  Session 

July  18:  (1)  Chairman's  Introductory 
Remarks;  (2)  Review/ Approval  of 
Minutes  of  Previous  Meeting;  (3)  Review 
WG  Progress  and  Identify  Issues  for 
Resolution:  GPS/WAAS  (WG-2);  GPS/ 
GLONASS  (WG-2A);  GPS/Precision 
Landing  Guidance  and  Airport  Sur&ce 
Surveillance  (WG— 4);  (4)  Review  of 
EUROCAE  Activities;  (5)  Assignment/ 
Review  of  Future  Work;  (6)  O^er 
Business;  (7)  Date  and  Location  of  Next 
Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
N.W.,  Suite  1020,  Washington.  DC, 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  June  23, 
1997 

Janice  L.  Peters, 

Designated  Official. 

(FR  Doc.  97-17305  Filed  7-1-97;  8:45  am) 

BILUNG  COOE  4810-1 3-M 


35880 


Federal  Register  /  Vol.  62,  No.  127  /  Wednesday.  July  2.  1997  /  Notices 


DEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Situational  Awareness  Safety  (SAS) 
System  Requirements  Team  (SRT) 
Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  meeting. 

summary:  The  Federal  Aviation 
Administration  is  working  toward  the 
rapid  implementation  of  advanced 
avionics  using  Automatic  Dependent 
Surveillance-Broadcast  (ADS-B).  the 
Agency  currently  has  an  ADS-B 
Avionics  Management  Plan  in 
development.  The  purpose  of  the  Plan  is 
to  focus  Agency  action  on  the  process 
leading  to  operational  approval  of 
selected  initial  ADS-B  applications.  The 
FAA  is  planning  to  hold  a  meeting  to 
reach  public  consensus  on  these  initial 
ADS-B  applications,  identify  the  time 
frames  necessary  to  develop  and 
operationally  approve  these 
applications,  and  establish  funding 
requirements.  The  purpose  of  this  SRT 
is  to  achieve  input  on  the  plan  from  the 
user-conununity  (both  government  and 
private  sector)  and  to  achieve  better 
understanding,  cooperation,  and 
consensus  on  an  .-MDS-B  concept,  user 
commitment  to  ADS-B,  and  a  proposed 
implementation  approach  and  schedule. 
DATES:  The  meeting  will  be  held  July 
22-24.  1997.  The  meeting  will  convene 
at  9  a.m.  on  July  22  and  will  conclude 
at  4  p.m.  on  July  24. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Quality  Hotel.  1200  .N.  Courthouse 
Road,  Arlington.  VA  22203. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  James  1.  McDaniel.  Federal  Aviation 
Administration,  ATTN:  AND-720,  800 
Independence  Ave..  SW,  Washington, 
DC  20591:  telephone  (202)  260-9899  or 
Mr.  Mark  Cato,  Crown  Communications, 
Inc.,  1133  21st  Street,  NW,  Suite  300. 
Washington,  DC  20036;  telephone  (202) 
785-2600.  extension  3020. 
SUPP1.EMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  11).  notice  is  hereby 
given  of  a  meeting  to  reach  industry  and 
government  consensus  on  a  process  that 
will  result  in  near-term  implementation 
of  selected  ADS-B  applications  for 
oceanic,  en  route,  and  terminal  airspace. 
as  well  as  airport  surface  operations. 
This  SAS-SRT  is  the  third  in  a  series  of 
public  meetings  to  facilitate  the 
introduction  of  advanced  avionics 
promoting  situational  awareness  and 
enhanced  aviation  safety.  The  scope  of 
this  third  meeting  is  focuses  on  ADS-B 


and  the  implementation  of  initial  ADS- 
B  operational  applications. 

Ttie  Quality  Hotel  is  located  2  blocks 
from  the  Courthouse  Metro  Station  on 
the  Orange  line.  A  block  of  50  rooms  has 
been  reserved.  For  reservations,  contact 
the  hotel  at  (703)  524-4000  and  ask  for 
the  "FAA  ADS-B  Meeting"  group  rate 
of  $124  (government  rate  inclusive  of  all 
state  and  local  taxes).  Reservations  must 
be  made  by  July  7,  1997. 

Attendnace  is  open  to  the  interested 
public,  but  may  be  limited  to  the  space 
available.  An  agenda  and  background 
material  is  available  on  the  Internet  at 
http://sas-srt.crown.com  for  review 
before  the  meeting.  Request  for  hard 
copies  should  be  submitted  to  Crown 
Communications.  In  addition,  sign  and 
oral  interpretation  or  an  assistive 
listening  device  must  be  requested  10 
calendar  days  before  the  meeting. 
Arrangements  may  be  made  by 
contacting  Mr.  Cato  (the  meeting 
coordinator)  listed  under  the  heading 
FOR  FURTHER  INFORMATION  CONTACT.  For 
our  planning  purposes,  please  let  Mr 
Cato  know  if  you  plan  to  attend. 

Issued  in  Washington.  DC,  on  Jime  24, 
1997. 

Junes  I.  McDaniel, 

Progmm  Manager,  Situational  Awareness  for 
Safety,  AND-720. 
[PR  Doc.  97-17391  Filed  7-1-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  the  Revenue  from 
a  Passenger  Facility  Charge  (PFC)  at 
Valdosta  Regional  Airport,  Valdosta, 
Georgia 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Valdosta 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  1, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 


Campus  Building,  1701  Columbia 
Avenue,  Suite  2-260,  College  Park,  GA 
30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to:  Mr.  Richard 
R.  Clark,  Executive  Director,  Valdosta- 
Lowndes  County  Airport  Authority, 
2626  Madison  Highway,  Valdosta,  GA 
31601. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Valdosta- 
Lowndes  County  Airport  Authority 
under  §  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Southern  Region,  Atlanta  Airports 
District  Office,  Ms.  Tracie  L.  Dominy, 
Airports  Area  Representative,  1701 
Columbia  Avenue,  Suite  2-260,  College 
Park,  GA  30337-2747,  (404)  305-7148. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Valdosta  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
K  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  17,  1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Valdosta-Lowndes  County 
Airport  Authority  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  20,  1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
October  1,  1997. 

Proposed  charge  expiration  date: 
September  30,  1999. 

Total  estimated  PFC  revenue: 
$148,500. 

Application  number:  97-03-C-OO- 
VLD. 

Brief  description  of  proposed 
projectls):  Fund  local  share  of — 

1.  Terminal  Building 

2.  Replace  taxiway  lights 

3.  Purchase  of  Airport  Rescue  and  Fire 
Fighting  (ARFF)  vehicle  Class  or 
classes  of  air  carriers  which  the  public 
agency  has  requested  not  be  required 
to  collect  PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
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person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Valdosta-Lowndes  County  Airport 
Authority. 

Issued  in  College  Park,  Georgia  on  June  17, 
1997. 

Dell  T.  Jeraigan, 

Manager,  Atlanta  Airports  Divison,  Southern 
Region. 

(PR  Doc.  97-17300  Filed  7-1-97;  8:45  am) 

BILUNQ  CODE  4910-13-11 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

[FHWA  Docket  No.  FHWA-87-2625] 

Qualification  of  Drivers;  Waiver 
Application;  Vision 

AGENCY:  Federal  Highway 
AdministraUon  (FHWA),  DOT. 
ACTION:  Notice  of  petition  and  intent  to 
grant  application  for  waiver;  request  for 
comments. 

SUMMARY:  This  notice  announces  the 
FHWA's  preliminary  determination  to 
grant  the  application  of  David  R. 
Rauenhorst  for  a  waiver  of  the  vision 
requirements  contained  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSR).  Granting  the  waiver  will 
enable  Mr.  Rauenhorst  to  qualify  as  a 
driver  of  commercial  motor  vehicles  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR  391.41(b)(10). 

DATES:  Comments  piust  be  received  on 
or  before  August  1,  1997. 
ADDRESSES:  Submit  written,  signed 
comments  to  the  docket  number  that 
appears  in  the  heading  of  this  document 
to  the  Docket  Clerk,  U.S.  DOT  Dockets, 
Room  PL-401,  400  Seventh  Street.  SW.. 
Washington,  DC  20590-0001.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  to  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
Those  desiring  notification  of  receipt  of 
comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte,  Office  of  Motor 
Carrier  Research  and  Standards,  (202) 
366-1790,  or  Ms.  Judy  Rutledge,  Office 
of  Chief  Counsel,  (202)  366-0834, 
Federal  Highway  Administration, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 


SUPPLEMENTARY  INFORMATION:  David  R. 
Rauenhorst  has  applied  for  a  waiver  of 
the  vision  requirement  in  49  CFR 
391.41(b)(10]  which  applies  to  drivers  of 
commercial  motor  vehicles  in  interstate 
commerce.  Under  49  U.S.C.  31136(e). 
the  FHWA  may  waive  application  of  the 
vision  standard  to  Mr.  Rauenhorst  if  the 
agency  determines  that  the  waiver  is 
consistent  with  the  public  interest  and 
the  safe  operation  of  commercial  motor 
vehicles.  Accordingly,  the  FHWA  has 
evaluated  Mr.  Rauenhorst's  application 
on  its  merits,  as  required  by  the  decision 
in  Rauenhorst  v.  United  States 
Department  of  Transportation,  Federal 
Highway  Administration,  95  F.3d  715 
(8th  Cir.  1996),  and  made  a  preliminary 
determination  that  granting  the  waiver 
is  consistent  with  the  public  interest 
and  the  safe  operation  of  commercial 
motor  vehicles. 

Mr.  Rauenhorst  has  been  self- 
employed  as  a  commercial  truck  driver 
since  1974.  In  1976,  a  non-driving 
accident  caused  him  to  sustain  a  retinal 
detachment  in  his  right  eye.  This  eye 
condition  prevents  Mr.  Rauenhorst  from 
meeting  the  vision  requirement  of  49 
CFR  391.41(b)(10)  and,  thus,  renders 
him  unqualified  as  a  driver  of 
commercial  motor  vehicles  in  interstate 
commerce  unless  application  of  the 
vision  standard  is  waived. 

Medical  reports  for  1995,  1996,  and 
1997,  indicate  that  Mr.  Rauenhorst's  eye 
condition  is  non-degenerative  and  that 
the  vision  in  the  right  eye  is  stable  and 
will  not  worsen.  He  has  20/20  corrected 
vision  in  his  left  eye,  and.  in  his 
doctor's  opinion,  can  safely  operate  a 
motor  vehicle.  Because  the  retinal 
detachment  occurred  in  1976,  Mr. 
Rauenhorst  has  had  21  years  to  adapt 
his  driving  skills  to  accommodate  his 
vision  deficiency.  His  driving 
experience  and  record  demonstrate  that 
he  has  successfully  made  this 
adaptation. 

Mr.  Rauenhorst  has  driven  tractor- 
trailer  combinations  more  than  2 
million  miles  since  1974.  In  the  last  10 
years,  he  has  driven  approximately  1 
million  miles  without  an  accident. 
Furthermore,  his  driving  record  for  the 
last  3  years  reflects  no  traffic  violations 
and  no  accidents.  He  obtained  his  first 
commercieJ  operator's  license  in  1973 
and  currently  holds  a  commercial 
driver's  license  (CDL)  that  was  issued  by 
the  State  of  Minnesota  in  1995  and  is 
valid  until  1999.  Ehiring  this  lengthy 
driving  career,  his  license  to  drive  has 
never  been  suspended  or  revoked. 

Driving  with  his  eye  condition  for  21 
years,  Mr.  Rauenhorst  has  established  a 
safe  driving  record  that  is  persuasive 
evidence  that  he  has  adapted  his  driving 
skills  to  accommodate  his  vision 


deficiency  Accordingly,  the  FHWA 
believes  that  waiving  application  of  49 
CFR  391.41(b)(10)  is  consistent  with  the 
public  interest  and  the  safe  operation  of 
commercial  motor  vehicles,  as  long  as 
Mr.  Rauenhorst's  vision  does  not 
deteriorate.  As  a  condition  of  the 
waiver,  therefore,  the  FHWA  proposes 
to  impose  requirements  that  are 
consistent  with  the  grandfathering 
provisions  applied  to  drivers  who 
participated  in  the  vision  waiver  study 
program.  Those  requirements  are  found 
at  49  CFR  391.64(b)  and  include  the 
following  conditions;  (1)  That  Mr. 
Rauenhorst  be  physically  examined 
every  year,  including  an  examination  by 
an  ophthalmologist  or  optometrist, 
attesting  to  the  fact  that  (a)  he  is 
otherwise  physically  qualified  under  49 
CFR  391.41  and  (b)  his  vision  continues 
to  measure  at  least  20/40  (Snellen)  in 
the  better  eye:  (2)  that  he  provide  a  copy 
of  the  ophthalmologist  or  optometrist 
report  to  the  medical  examiner  at  the 
time  of  the  annual  medical  examination; 
and  (3)  that  he  keep  a  copy  of  the 
annual  medical  certification  in  his 
driver  qualification  file  as  long  as  he  is 
self-employed  or  provide  a  copy  to  his 
employer  for  retention  in  the  driver's 
qualification  file,  and  retain  a  copy  of 
tiie  certification  on  his  person  while 
driving  for  presentation  to  a  duly 
authorized  Federal.  State,  or  local 
enforcement  official. 

Authority:  49  U.S.C.  31136;  23  U.S.C.  315; 
49  CFR  1.48. 

Issued  on:  June  24,  1997 
Jane  F.  Garrey. 

Acting  Administrator  for  the  Federal  Highway 
Administration. 

[FR  Doc.  97-17233  Filed  7-1-97;  8:45  am] 
BUJMG  CODE  4910-22-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Criteria  for  Granting  Waivers  of  the 
Requirement  for  Exclusive  U.S.-Rag 
Vessel  Carriage,  of  Certain  Cargo 
Covered  by  Public  Resolution  17  (PR 
17),  73rd  Congress 

AGENCY:  Maritime  Administration,  DOT. 
ACTKM:  Policy  revision, 

SUMMARY:  This  policy  statement  revises 
an  existing  Maritime  Administration 
policy  in  effect  since  1959  regarding 
criteria  considered  in  granting  waivers 
of  the  requirement  for  exclusive  U.S- 
Qag  carriage  of  certain  cargo  covered  by 
PR  17.  Revision  of  this  policy,  following 
public  notice  and  comment,  is  deemed 
necessary  to  suit  the  changing  market 
environment  in  the  maritime  industry. 
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EFFECTIVE  DATE:  June  30.  1997, 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Harrelson,  Director,  Office  of 
Cargo  Preference,  Phone:  (202)  366- 
5515,  Lester  Levay,  Chief,  Division  of 
Civilian  Agencies,  Phone:  (202)  366- 
5512. 

SUPPLEMENTARY  INFORMATION: 
Promulgation  of  this  statement  of  policy 
follows  publication  of  advance  notices 
of  proposed  rulemaking  on  October  28, 
1996  (61  FR  55614)  and  December  24. 
1996  (61  FR  67764),  the  receipt  of 
comments  in  response,  as  well  as,  a 
public  forum  held  on  May  29,  1997, 
which  afforded  interested  parties  an 
opportunity  to  address  oral  and  written 
comments  to  the  Maritime 
Administration  and  Export-Import  Bank 
officials.  Based  on  the  positions 
enunciated  by  ocean  carriers  and  ■ 
shippers,  reflecting  their  divergent 
interests,  Mi^RAD  concluded  that  the 
circumstances  which  lead  to  grant  of 
waivers  to  allow  use  of  foreign-flag 
vessels  to  carry  PR  17  cargo  when  U.S.- 
flag  vessels  are  not  available  are  such 
that  discrete  rules  of  general 
applicability  are  not  necessary  or 
feasible.  Accordingly,  the  grant  of 
waivers  will  continue  on  the  basis  of  the 
long  held  policy  of  case-by-case 
determinations.  Approval  to  amend  the 
current  information  collection 
requirement  (OMB  No.  2133-0013) 
regarding  Public  Resolution  17  is 
pending. 

Statement  of  Policy  on  Public 
Resolution  17— 73rd  Congress 

The  Maritime  Administrator  has 
authorized  the  following  statement 
describing  the  policies  and  procedures 
in  administration  of  Public  Resolution 
17,  73rd  Congress,  48  Stat.  500,  46  App. 
U.S.C.  1241-1,  as  applies  to  credits  of 
the  Export-Import  Bank  of  the  United 
States.  A  statement  of  policies  and 
procedures  with  respect  to  other 
agencies  of  the  Government  will  be 
issued  as  required. 

1.  Scope  of  Applicability 

Public  Resolution  No.  17  provides 
that  where  loans  are  made  by  an 
instrumentality  of  the  Goverimient  to 
foster  the  exporting  of  agricultural  or 
other  products,  provision  shall  be  made 
that  such  products  be  carried 
exclusively  in  vessels  of  the  United 
States  unless  the  Maritime 
Administration  shall  certify  to  the 
lending  agency  that  such  vessels  are  not 
available  as  to  numbers,  tormage 
capacity,  sailing  schedule  or  at 
reasonable  rates.  The  Resolution  is 
applicable  to  credits  of  the  Export- 
Import  Bank  for  the  purpose  of 


Bnancing  the  acquisition  and  shipment 
of  United  States  products  or  services. 
The  Bank  includes  in  any  such  credit 
agreement  a  requirement  that  shipments 
be  made  in  United  States  flag  vessels, 
except  to  the  extent  a  waiver  of  that 
requirement  may  be  granted  by  the 
Maritime  Administration,  as  outlined 
hereinafter.  The  Bank  refers  to  the 
Maritime  Administration  any  requests 
for  waivers  received  by  it  and  follows 
the  decisions  of  the  Maritime 
Administration  with  respect  thereto. 

2.  Types  of  Waivers 

The  general  process  for  all  waiver 
requests  are  is  set  forth  in  Appendix  A, 
attached  hereto.  Guidelines  for  the 
information  to  be  included  in  the  waiver 
request  set  forth  in  Appendix  B. 
attached  hereto. 

(A)  Non-Availability  Waivers 

When  it  appears  that  U.S.  vessels  will 
not  be  available  from  the  port  or  area  of 
shipment  to  the  foreign  destination 
within  a  reasonable  time  or  at 
reasonable  rates,  foreign  borrowers, 
public  or  private,  or  their 
representatives  in  the  United  States  may 
apply  directly  to  the  Maritime 
Administration,  Office  of  Cargo 
Preference,  for  waiver  of  the  U.S.  flag 
requirement.  Requests  for  waivers  shall 
be  in  writing.  The  Maritime 
Administration  will  make  such 
investigation  as  appears  warranted  to 
determine  whether  U.S.  flag  vessels  are 
available  and  will  reply  in  writing  with 
approval  or  denial  of  the  waiver  or  may 
request  additional  information.  Copies 
of  approved  waivers  or  denials  will  be 
sent  to  the  Export-Import  Bank. 

Such  waivers  shall  apply  to  the 
specific  cargo  movements  occurring 
during  the  period  of  U.S.  flag  non- 
availability as  approved  and  the  name  of 
the  ship,  date  of  sailing,  load  and 
discharge  ports,  ocean  freight  and 
weight  of  cargo  shall  be  reported  to  the 
Maritime  Administration  with  a  rated 
copy  of  the  bill  of  lading. 

Those  foreign  borrowers,  public  or 
private,  and/or  their  United  States 
representatives  and  exporters  who  know 
their  credit  will  involve  more  than  one 
shipment  of  cargo  are  strongly 
encouraged  to  meet  with  the  U.S.  flag 
carriers  and  then  meet  separately  with 
the  Maritime  Administration,  Office  of 
Cargo  Preference  staff  to  provide  full 
and  complete  information  regarding  the 
project,  specifically  identifying  those 
cargoes  on  which  a  waiver  might  be 
sought.  The  information  to  be  presented 
to  the  carriers  and  to  the  Maritime 
Administration  is  listed  in  Appendix  C 
attached  hereto. 


(B)  General  Waivers 

In  certain  circumstances, 
notwithstanding  the  availability  of  U.S. 
flag  vessels,  recipient  nation  vessels 
may  be  authorized  to  share  in  the  ocean 
carriage  of  Export-Import  Bank  financed 
movements,  but  not  in  excess  of  fifty 
percent  of  the  total  movement  under  the 
credit.  Such  participation,  representing 
a  reduction  of  the  U.S.  flag  share,  may 
be  granted  when  the  Maritime 
Administration  is  satisfied  that  parity  of 
treatment  is  extended  to  U.S.  vessels  in 
the  trade  of  the  foreign  nation.  When 
foreign  borrowers,  public  or  private,  or 
the  primary  U.S.  exporter  desire  such 
general  waivers  in  order  to  make  partial 
use  of  their  own  national  flag  vessels, 
application  must  be  made  to  the 
Maritime  Administration.  Office  of 
Cargo  Preference,  for  a  General  Waiver 
applicable  to  the  particular  credit.  When 
application  is  made  by  private  interests, 
sponsorship  by  an  official  of  the  foreign 
government  may  be  requested  in  order 
to  obtain  satisfactory  understanding  that 
the  recipient  nation  undertakes  to 
maintain  conditions  of  the  fair  and 
equitable  treatment  for  U.S.  flag 
shipping. 

(1)  Such  waivers,  if  granted,  shall 
apply  only  to  vessels  of  recipient  nation 
registry  to  the  extent  of  their  capacity  to 
carry  the  cargo,  based  on  normal  flow  of 
the  traffic  from  interior  through  ports  of 
shipment,  but  not  in  excess  of  fifty 
percent  of  the  total  movement  under  the 
credit. 

(2)  General  Waivers  will  normally 
apply  throughout  the  life  of  the  credit, 
but  may  be  reconsidered  at  any  time  by 
the  Maritime  Administration  or  the 
Export-Import  Bank  in  the  light  of 
altered  circumstances. 

(3)  The  record  of  flag  distribution 
between  U.S.  and  recipient  national  flag 
vessels  shall  be  based  on  (a)  both 
manifest  weight  and  ocean  freight 
revenue;  and/or  (b)  such  other  units  as 
may  be  found  suitable  in  exceptional 
circumstances. 

(4)  Applicants  or  their  representatives 
in  the  United  States  shall  provide 
reports  of  movements  to  the  Maritime 
Administration,  Office  of  Cargo 
Preference,  at  monthly  or  other  intervals 
as  arranged,  in  the  general  form  of 
Appendix  D,  attached  hereto.  The  data 
to  be  included  on  these  reports  may  be 
varied  by  the  Maritime  Administration 
to  meet  specific  circumstances  of  the 
movements  from  time  to  time. 

(5)  The  granting  of  a  General  Waiver 
will  not  take  place  until  the  Maritime 
Administration,  Office  of  Cargo 
Preference,  has  received  written 
confirmation  of  the  applicant's 
agreement  to  the  foregoing  terms  and 
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conditions  and  has  been  advised  of  the 
name  and  address  of  the  designee 
located  in  the  United  States  who  will  be 
responsible  for  controlling  the  routing  of 
the  cargo  and  providing  the  required 
monthly  reports. 

(C)  Compensatory  Waivers 

When  a  foreign  borrower,  public  or 
private,  or  their  representatives  in  the 
United  States,  prior  to  the  Export-Import 
Bank  credit  agreement  or  in  honest 
error,  moves  cargo  on  a  foreign  flag 
vessel  and  subsequently  determines  a 
waiver  is  needed  to  meet  Export-Import 
Bank  financing  requirements,  said 
exporter  may  apply  directly  to  the 
Maritime  Administration,  Office  of 
Cargo  Preference,  for  a  Compensatory 
Waiver.  The  Maritime  Administration, 
after  investigation,  may  grant  a 
Compensatory  Waiver  whereby  the 
exporter  contracts  in  writing  with  the 
Maritime  Administration  to  move  an 
equivalent  amount  of  ocean  freight 
revenue  of  non-government  impelled 
cargo  on  U.S.  flag  vessels  within  a 
specified  time  period. 

(D)  Extended  Waivers 

If  a  foreign  borrower,  public  or 
private,  or  their  representatives  in  the 
United  States,  believes  that  an  Extended 
Waiver  is  necessary  to  best  serve  the 
exports  of  United  States  products  or 
services  related  to  the  Export-Import 
Bank  credit,  said  exporter  may  apply  to 
the  Maritime  Administration,  Office  of 
Cargo  Preference,  for  up  to  a  six  month 
waiver  of  the  U.S.  flag  requirement.  A 
condition  precedent  to  the  Maritime 
Administration  granting  an  Extended 
Waiver  is  that  the  exporter  shall  meet 
with  the  U.S.  flag  carriers  and  then  shall 
meet  separately  with  the  Maritime 
Administration,  Office  of  Cargo 
Preference  staff  to  provide  full  and 
complete  information  regarding  the 
project,  specifically  identifying  those 
cargoes  on  which  the  waiver  is  sought. 
The  information  to  be  presented  to  the 
carriers  and  to  the  Maritime 
Administration  is  listed  in  Appendix  C, 
attached  hereto. 

After  investigation,  the  Maritime 
Administration  may  grant  a  waiver  for 
a  period  of  time  not  to  exceed  six 
months  to  cover  specific  identified 
cargoes.  Depending  on  investigations  of 
reasons  cited  by  the  exporter,  and  after 
consultation  with  the  U.S.  flag  carriers, 
the  Maritime  Administration  may  grant 
up  to  a  three  month  extension  of  the 
waiver  on  such  specific  identified 
cargoes. 


3.  Considerations  Influencing  Approval 
of  Applications  for  Waivers 

(A)  In  the  disposition  of  applications 
for  General  Waivers  under  Paragraph 
2(B)  the  Maritime  Administration  will 
take  into  consideration: 

(1)  The  treatment  accorded  U.S.  flag 
vessels  in  the  trade  with  the  recipient 
nation,  particularly  whether  U.S.  flag 
vessels  have  parity  of  opportunity  vis-a- 
vis national  flag  or  other  foreign  flag 
vessels  to  solicit  and  participate  in 
movements  controlled  in  the  foreign 
nation;  parity  in  the  application  of 
consular  invoice  fees,  port  charges  and 
facilities;  also  parity  of  exchange 
treatment  including  the  privilege  of 
converting  freight  collections  to  dollars 
as  needed.  Information  will  be  sought 
from  U.S.  ship  owners  and  other  sources 
as  to  their  experiences  in  the  particular 
trade; 

(2)  The  national  policy  of  the  United 
States,  including  the  Merchant  Marine 
Act  of  1936,  as  well  as  the  purpose  of 
the  Export-Import  Bank  in  authorizing 
the  credit. 

(B)  In  the  disposition  of  applications 
for  non-availability  waivers  under 
Paragraph  2(A)  or  2(D),  the  Maritime 
Administration  will  take  into 
consideration: 

(1)  If  the  applicant  followed  the 
process  set  forth  in  Appendix  A  and 
provided  the  waiver  information  in 
Appendix  B  and  met  with  the  U.S.  flag 
carriers  and  with  the  Maritime 
Administration  at  the  beginning  of  the 
project  to  provide  the  information  listed 
in  Appendix  C; 

(2)  The  national  policy  of  the  United 
States,  including  the  Merchant  Marine 
Act  of  1936,  as  well  as  the  purpose  of 
the  Export-Import  Bank  in  authorizing 
the  credit. 

Attachments 

Appendix  A;  Waiver  Request  Procedures 
Appendix  B:  Waiver  Request  Required 

Information 
Appendix  C;  Information  and 

Communication  Guide 
Appendix  D:  Movement  Reports  Guide 

Appendix  A— (OMB  No.  2133-0013 
Applies  to  This  Collection  of 
Information) 

Waiver  Request  Procedures 

A.  Non-Availability  Waivers 

STEP: 

1.  The  foreign  borrowers,  public  or 
private,  or  their  United  States 
representative  receives  or  expects  to 
receive  Export-Import  Bank  credit 
approval.  (Note:  Shipments  could 
commence  prior  to  the  credit  approval. 
See  the  section  on  Compensatory 
Waivers.)  In  the  early  stages  of  the 


project,  either  prior  to  or  when  the 
credit  is  approved,  the  shipper  should 
meet  with  the  U.S. -flag  carriers  and  the 
Maritime  Administration  and  discuss 
the  project  cargoes  detailing  the 
information  suggested  in  Appendix  C. 

2.  The  shipper  must  present  its 
Request  for  Quotation  (RFQ)  for  ocean 
service  to  the  carriers  at  least  forty-five 
(45)  calendar  days  in  advance  of  the 
intended  shipping  date.  For  efficiency, 
the  RFQ  also  should  be  sent  to  the 
Maritime  Administration.  The  RFQ 
should  be  presented  at  the  same  time 
and  with  the  same  information  to  all 
carriers,  both  U.S.  and  foreign.  The  RFQ 
must  be  given  to  all  U.S. -flag  carriers 
who  may  have  service  or  could  initiate 
service  and  should  contain  the  most 
detailed  information  available  regarding 
the  commodities,  sizes  emd  weights.  The 
shipper  must  give  carriers  at  least 
fourteen  (14)  calendar  days  in  which  to 
respond. 

3.  The  U.S. -flag  carriers  must  respond 
to  the  RFQ  within  fourteen  (14)  calendar 
days  either  declining  the  cargo  or 
providing  an  offer  addressing  both  the 
rate  quotations  and  the  logistical  needs 
expressed  in  the  RFQ. 

4.  If  the  shipper  cannot  find  a  U.S.- 
flag  carrier  to  handle  the  cargo,  the 
shipper  must  present  a  waiver  request  to 
the  Maritime  Administration  at  least 
thirty  (30)  calendar  days  in  advance  of 
the  intended  shipping  date.  The  request 
must  contain  all  the  required 
information  as  shown  in  Appendix  B. 

5.  The  Maritime  Administration  will 
review  the  application,  verify  the  waiver 
documentation  provided  by  the  shipper, 
meike  such  investigations  or  request 
further  information  as  needed,  and 
canvass  the  market  for  U.S.-flag  carriers 
to  handle  the  cargo. 

6.  The  Maritime  Administration  will 
reply  in  writing  either  approving  or 
denying  the  waiver. 

B.  General  Waivers 

1 .  As  set  forth  in  Policy  Statement 
paragraph  2(B),  if  a  foreign  borrower  or 
primary  U.S.  exporter  desires  to  make 
partial  use  of  registered  vessels  of  the 
recipient  nation  for  a  specific  Export- 
Import  Bank  credit,  a  written  request 
must  be  made  to  the  Maritime 
Administration,  Office  of  Cargo 
Preference. 

2.  The  Maritime  Administration  will 
make  such  investigations  as  needed, 
including  consultations  with  U.S.-flag 
carriers,  to  determine  that  parity  of 
treatment  is  extended  to  U.S.-flag 
vessels  in  the  trade  of  that  foreign 
nation. 

3.  If  the  Maritime  Administration 
does  not  find  discrimination,  it  will 
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advise  the  applicant  that  a  General 
Waiver  may  be  granted  at  such  time  as 
the  Maritime  Administration  receives 
written  confirmation  of  the  applicant's 
agreement  to  the  terms  and  conditions 
set  forth  in  Policy  Statement  paragraph 
2(B).  When  such  written  confirmation  is 
received,  the  Maritime  Administration 
will  grant  the  General  Waiver  in  writing 
with  a  copv  to  the  Export-Import  Bank. 

C.  Compensatory  Waivers 

1.  If  a  Compensatory  Waiver  is  needed 
(Policy  Statement  paragraph  2(C)),  the 
shipper  should  make  a  written 
application  to  the  Maritime 
Administration,  stating  the  reasons, 
identifying  the  Export-Import  Bank 
credit  number  and  country,  and 
attaching  freighted  copies  of  the  oce€in 
bill  of  lading  covering  the  erroneously 
shipped  cargoes. 

2.  After  investigation,  if  the  Maritime 
Administration  decides  to  grant  a 
Compensatory  Waiver,  the  shipper  will 
be  notified  of  the  requirements  and  will 
have  to  execute  a  written  agreement  to 
meet  those  requirements. 

3.  Upon  receipt  of  the  wrritten  contract 
from  the  shipper,  the  Maritime 
Administration  will  issue  the  waiver. 

D.  Extended  Waivers 

1.  If  an  Extended  Waiver  (Policy 
Statement  paragraph  2(D))  is  desired, 
this  should  be  made  known  during  both 
the  meeting  with  the  U.S.  carriers  and 
the  meeting  with  the  Maritime 
Administration  and  the  specific  cargoes 
to  be  moved  during  said  waiver  time 
period  should  be  identified. 
Subsequently,  the  shipper  will  canvass 
the  market  for  U.S. -flag  carriers  to 
handle  the  identified  cargoes.  If  none 
can  be  found  the  shipper  will  make 
written  application  to  the  Maritime 
Administration  detailing  the 
information  as  required  in  .Appendix  B 
and  stating  the  requested  beginning  and 
ending  dates  of  the  extended  waiver 
period.  The  application  must  be 
received  by  the  Maritime 
Administration  at  least  forty-five  (45) 
calendar  days  prior  to  the  intended 
commencement  of  the  requested 
Extended  Waiver  period. 

2.  The  Maritime  .administration  will 
review  the  application  in  light  of  the 
information  presented  at  the  earlier 
meeting  and  will  also  consult  with  the 
U.S.  carriers.  If  necessary,  additional 
information  may  be  requested. 

3.  If  no  US. -flag  carrier  can  be  found, 
an  Extended  Waiver  for  the  agreed  time 
period,  conditions  and  specific 
identified  cargoes  will  be  granted. 

4.  Should  there  be  a  delay  in  the 
availability  for  shipment  of  the 
identified  cargo  under  an  Extended 


Waiver,  the  Maritime  Administration 
may  consider  an  extension  of  time 
sufficient  to  ship  said  cargoes  but  not  to 
exceed  three  months.  In  this  event,  the 
shipper  should  notify  the  Maritime 
Administration  as  soon  as  possible  but 
at  least  30  days  prior  to  the  end  of  the 
Extended  Waiver  period,  documenting 
the  reasons  for  the  delay  and  requesting 
the  extension.  After  investigation  and 
consultation  with  the  U.S.  carriers,  the 
Maritime  Administration  may  grant  an 
extension. 

5.  To  meet  the  needs  of  the  Export- 
Import  Bank,  once  an  Extended  Waiver 
is  granted  by  the  Maritime 
Administration,  the  shipper  yvill  have  to 
provide  the  Maritime  Administration 
the  Export-Import  Bank  credit  number 
and  country,  vessel  name,  registry, 
sailing  date,  load  port,  discharge  port, 
weight  in  pounds,  FAS  value  of  cargo, 
ocean  freight,  list  of  cargoes  shipped 
and  a  freighted  copy  of  the  bill  of  lading 
for  each  voyage  made  under  the  terms 
of  the  Extended  Waiver,  This 
information  must  be  provided  within 
thirty  (30)  days  of  the  date  of  loading. 
The  Maritime  Administration  will  then 
issue  a  standard  waiver  letter  for  each 
voyage  for  presentation  to  the  Export- 
Import  Bank.  This  resulting  standard 
waiver  letter  will  only  cover  those 
cargoes  specifically  identified  and 
previously  agreed  under  the  Extended 
Waiver.  If  a  shipper  wishes  to  place  any 
additional  cargoes  on  the  same  voyage, 
they  must  utilize  the  standard  waiver 
procedure,  detailed  in  Appendix  A 
paragraph  A,  with  appropriate  notice  to 
the  U.S.  carriers. 

Appendix  B— (OMB  No.  2133-0013 
Applies  to  This  Collection  of 
Information) 

PR- 17  Statutory  Waiver  Request- 
Format 

The  below  information  is  required  to 
process  a  statutory  waiver  request.  This 
information  should  be  mailed  or  faxed 
to  Office  of  Cargo  Preference,  Room 
8118,  Maritime  Administration,  400 
Seventh  Street,  SW,,  Washington.  DC 
20590.  Fax  number  is  202-366-5522. 

RE:  Eximbank  Credit  No.  (Enter  the 
numberj-Country  (Enter  Country  name). 

Applicant:  (Name  of  company  seeking 
the  waiver.  Should  be  the  cargo  shipper 
or  beneficial  owner.  If  a  freight 
forwarder  or  other  party  makes  the 
application,  it  must  clearly  state  on 
whose  behalf  they  are  seeking  the 
waiver  and  that  they  legally  represent 
said  party.). 

Vessel:  (Name  of  vessel  you  propose 
to  use.  Enter  "To  Be  Named"  if 
imknown.  Note  that  actual  ve3sel  must 


be  named  prior  to  a  final  waiver  being 
issued.). 

Registry:  (Nation  of  registry  of  vessel). 

Commodity:  (Short  one  line 
description  similar  to  Acquisition  List 
line  items.  Attach  detailed  description 
as  part  of  packing  list  or  similar 
document.). 

Weight:  (Total  weight  in  pounds. 
Attach  details  of  individual  shipping 
components  with  dimensions  and 
weights  as  part  of  packing  list  or  similar 
document.). 

Value  of  Shipment:  (FAS  value  in  US 
dollars). 

Ocean  Freight:  (Actual  or  estimated 
ocean  freight  charges  from  carrier  you 
propose  to  use,). 

Loading  Port:  (Desired  port  to  load 
cargo.). 

Loading  Date:  (Date  when  cargo  will 
be  ready  to  load.). 

Discharge  Port:  (Desired  port  of 
destination  for  ocean  carriers.). 

Written  reason(s)  for  the  waiver 
request  with  documentation  supporting 
each  reason  attached. 

The  following  language  must  be 
included  in  any  waiver  request  above 
the  signatory  block. 

"This  application  is  made  for  the 
purpose  of  inducing  the  United  Stales  of 
America  to  grant  a  waiver  of  Public 
Resolution  17  and  the  rules  and 
regulations  prescribed  to  carry  out  the 
provisions  of  PR-17.  I  have  carefully 
examined  the  application  and  all 
documents  submitted  in  connection 
therewith  and,  to  the  best  of  my 
knowledge,  information  and  belief,  the 
statements  and  representatives 
contained  in  said  application  and 
related  documents  are  full,  complete, 
accurate  and  true. 
Signature: 
Name  (typed): 
Tide: 
Date:" 

The  Following  Docimients  Must  Be 
Attached 

1,  Copy  of  the  "Request  for 
Quotations  (RFQ)"  package  which  the 
shipper  sent  to  the  carriers.  Note  it  is 
preferable  that  the  shipper  send  a  copy 
of  the  RFQ  to  Maritime  Administration 
at  the  same  time  it  is  sent  to  the  carriers, 
in  which  case  it  is  not  necessary  to 
attach  another  copy.  The  RFQ  should 
contain  the  most  detailed  information 
available  regarding  the  commodities, 
sizes  and  weights,  A  packing  list  is 
preferable. 

2.  A  list  of  all  carriers,  with  names  of 
personnel,  to  whom  the  RFQ  was  sent. 

3,  Attach  copies  of  any  responses 
received  from  any  US-flag  carriers. 

4.  Documentation  supporting  each 
reason  justifying  the  need  for  a  waiver. 
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For  example,  a  contract  problem 
requires  a  copy  of  the  applicable 
contract  clauses;  a  letter  of  credit 
problem  requires  a  copy  of  the  L/C;  US- 
flag  service  not  available  requires  copies 
of  written  declinations  by  the  US 
carriers;  etc. 

Note:  The  U.S.  Criminal  Code  malces  it  a 
criminal  offense  for  any  person  knowingly  to 
make  a  false  statement  or  representation  to. 
or  to  conceal  a  material  fact  from,  any 
department  or  agency  of  the  United  States  as 
to  any  matter  within  its  jurisdiction  (18 
U.S.C.  1001),  or  to  file  a  false,  fictitious  or 
fraudulent  claim  against  the  United  States 
(18  U.S.C.  287).  Civil  fraud  may  incur  fines 
of  $10,000  plus  3  times  damages  and 
expenses  of  government  recovery.  Criminal 
fraud  provides  up  to  5  years  imprisonment. 
In  addition,  corporations  may  be  debarred 
from  further  Government  contracts. 

Appendix  C— <OMB  No.  2133-0013 
Applies  to  This  Collection  of 
Information) 

Information  and  Communication 

At  the  beginning  of  a  project  shippers 
should; 


— meet  with  the  U.S. -flag  ocean  carriers 
— meet  with  the  Maritime 

Administration 

Purpose: 
— layout  project  in  as  much  detail  as 

possible 
— discuss  contract  requirements 
— discuss  any  unique  or  expected 

problem  requirements 
— discuss  purchase  process,  sourcing. 

timing 
— provide  best  estimates,  details, 

pictures  of  types  of  cargo 
— discuss  what  cargoes  should  move 

together  and  why 
— discuss  anticipated  shipment  dates 

tied  to  project  schedules 
— discuss  items  which  doubt  U.S, 

carriers  can  handle  &  alternatives 
— obtain  carrier  capabilities  & 

alternatives 
— discuss  proposed  •llocations  between 

U.S,  &  foreign  carriers 
— discuss  impacts  on  foreign  content 

requirements 
— establish  a  working  relationship  with 

carriers 


In  addition,  for  the  Maritime 
Administration  meeting: 

— discuss  potential  compensatory 
waivers  if  applicable 

— discuss  reporting  requirements 

— provide  written  commitment  to 
support  the  U.S.  merchant  marine  on 
all  cargoes  when  possible 

— establish  a  working  relationship  with 
Maritime  Administration 

As  the  project  progresses,  keep  the 
carriers  and  Maritime  Administration 
informed  of  progress  related  to  initial 
projections  and  unforseen  problems  as 
they  arise. 

The  more  each  part}'  understands  the 
others  objectives  and  capabilities,  the 
better  the  communications  and  the 
smoother  and  faster  the  process  if  a 
waiver  is  ever  needed. 

BIUJNG  CODE:  4910-61-P 
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APPENDIX  D 
(OMB  No.  2133-0013  applies  to  this  collection  of  information.) 
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Dated:  June  25,  1997 

By  order  of  the  Maritime  Administrator. 

|oei  C.  Richard, 

Secretary. 

[FR  Doc.  97-17062  Filed  7-1-97;  8:45  am] 

BILLING  CODE  4910-B1-C 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Discretionary  Planning  Grants  To 
Support  the  Demonstration  and 
Evaluation  of  Pre-Oriver  Licensure 
Drug  Testing  Programs 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Announcement  of  the 
availability  of  funds  and  request  for 
grant  applications  to  support  planning 
for  the  demonstration  and  evaluation  of 
pre-driver  licensure  drug  testing 
programs. 

summary:  The  National  Highwray  Traffic 
Safety  Administration  (NHTSA) 
announces  the  availability  of  Federal 
funds  to  support  the  planning  effort 
necessary  to  demonstrate  and  evaluate 
the  effectiveness  of  pre-driver  licensure 
drug  testing  to  deter  drug  use,  reduce 
drug  impaired  driving,  and  promote 
public  safety.  Depending  on  availability 
of  funds,  up  to  S2  million  wrill  be  made 
available  for  these  planning  grants. 

The  planning  grants  solicited  by  this 
announcement  will  allow  interested 
states  to  carefully  investigate  the 
options  and  resolve  the  many  complex 
practical  and  legal  issues  associated 
with  developing  a  pre-driver  licensure 
drug  testing  program  and  to  develop  a 
detailed  proposal  for  federal  funding  to 
support  implementation  of  the 
demonstration  program. 

NHTSA  anticipates  funding,  under  a 
separate  announcement,  two  (2)  to  four 
(4)  demonstration  and  evaluation 
projects  for  a  period  of  two  years  for 
selected  states  to  devise  and  test 
essential  core  elements  of  pre-driver 
licensure  drug  testing.  The 
demonstration  states  would  have 
considerable  flexibility  in  implementing 
the  program,  which  would  be  fully 
evaluated  through  a  single,  independent 
evaluation.  Because  of  the  many 
complex  practical  and  legal  issues 
associated  with  designing  and 
implementing  a  program  of  this  type, 
NHTSA  intends  to  follow  a  two  stage 
process  to  encourage  states  to 
participate  in  the  demonstration 
program.  The  first  step  involves  the 
issuance  of  planning  grants  (covered 
under  this  notice),  followed  by 
competitively  awarded  demonstration 


grants  (covered  under  a  separate 
announcement  to  be  issued  at  a  later 
date). 

DATES:  .^pplicatrons  must  be  received  at 
the  office  designated  below  on  or  before 
August  12.  1997. 

ADDRESSES:  Applications  must  be 
submitted  to  the  National  Highway 
Traffic  Administration,  Office  of 
Contracts  and  Procurement  (NAD-30), 
ATTN:  Joe  Cornelia,  400  7th  Street.  SW., 
Room  5301,  Washington,  DC  20590.  All 
applications  submitted  must  include  a 
reference  to  NHTSA  Grant  Program  No. 
DTNH22-97-G-05277.  Interested 
applicants  are  advised  that  no  separate 
application  package  exists  beyond  the 
contents  of  this  announcement. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  administrative  questions  may 
be  directed  to  Joe  Comella,  Office  of 
Contracts  and  Procurement,  at  (202- 
366-9568).  Programmatic  questions 
relating  to  this  grant  program  should  be 
directed  to  Dr.  Richard  P.  Compton, 
Science  Advisor,  Traffic  Safety 
Programs,  NHTSA,  Room  6240  (NTS- 
30),  400  7th  Street,  SW.,  Washington, 
DC  20590  (202-366-2699). 

SUPPLEMENTARY  INFORMATION: 

President  Clinton's  Directive 

President  Clinton,  in  his  weekly  radio 
address  to  the  nation  on  October  19, 
1996,  urged  stronger  measures  to  reduce 
the  incidence  of  drug  use  by  teens  and 
reduce  driving  under  the  influence  of 
drugs  in  general.  That  same  day,  the 
President  asked  the  Director  of  National 
Drug  Control  Policy  and  the  Secretary  of 
Transportation  to  present 
recommendations  to  him  within  90  days 
that  would  meet  the  two  goals.  The 
President's  directive  specifically 
requested  that  the  recommendations 
consider  drug  testing  for  minors 
applying  for  driver  licenses. 

A  task  force,  led  by  the  Department  of 
Transportation  (DOT)  and  the  Office  of 
National  Drug  Control  Policy  (ONT)CP), 
and  including  representatives  from  the 
Departments  of  Education  (DOE),  Health 
and  Human  Services  (DHHS),  and 
Justice  (DOJ),  studied  the  issues.  The 
task  force  reviewed  relevant  background 
information,  consulted  with  interested 
agencies,  organizations,  and 
constituencies  (including  youth  in  27 
states,  the  District  of  Columbia,  the 
Cherokee  Nation  and  the  Virgin 
Islands),  and  drafted  recommendations 
for  consideration. 

Those  recommendations  called  for  a 
Federally  funded  demonstration 
program,  conducted  by  2—4  slates  over 
two  years,  to  devise  and  lest  essential 
core  elements  of  pre-driver  licensure 
drug  testing.  The  demonstration  states 


would  have  considerable  flexibility  in 
implementing  the  program,  which 
would  be  fully  evaluated  through  a 
single,  independent  evaluation 

Tne  task  force  felt  that  pre-licensure 
testing  would  send  an  important 
message  to  America's  youth  that  drugs 
and  driving  don't  mix.  It  should  be 
instituted  as  part  of  a  systematic  strategy 
to  deter  drug  use  and  drugged  driving. 
Pre-licensure  testing,  by  itself,  should 
reduce  drug  use  and  drugged  driving  by 
some  youth.  If  combined  with  some 
form  of  unscheduled  testing,  after 
crashes  or  driving  violations,  its  effects 
should  be  even  greater  and  will  promote 
public  safety.  Drug  testing  would  also 
identify  youth  who  are  experimenting 
with  or  using  drugs  so  that  they  can  be 
referred  to  drug  assessment  and 
appropriate  interventions  as  a  condition 
of  reapplying  for  a  driver's  license. 

Many  choices  must  be  made  in 
implementing  a  pre-driver  licensure 
drug  testing  program:  Who  should  be 
tested.'when  and  by  whom  should  they 
be  tested,  for  what  drugs,  and  under 
what  circumstances.  Some  options  raise 
substantial  legal  issues:  some  are  quite 
expensive.  Other  options  raise 
procedural  or  logistical  issues  or  may 
have  unexpected  effects.  Because  of 
these  complexities,  it  was  felt  that  a  2- 
4  state  demonstration  program  will 
encourage  different  approaches  to  be 
tested  and  evaluated,  so  that  their 
strengths  and  weaknesses  can  be 
determined. 

NHTSA  aims  to  determine  the 
effectiveness  of  pre-licensure  drug 
testing  on  reducing  drug  use,  drug 
impaired  driving  and  promoting  public 
safety,  determine  the  impacts  of 
promising  program  models,  and  address 
a  range  of  implementation  issues  of 
importance  to  other  states,  the  Federal 
Goverrunent.  and  the  general  driving 
public.  Evaluation  findings  will  be 
shared  with  State  administrators  to  help 
them  in  their  efforts  lo  improve  safety 
on  their  roads  ai.d  reduce  drug  use  in 
their  states. 

Planning  grants  made  available  under 
this  announcement  will  be  for  a  period 
not  to  exceed  six  (6)  months.  In  FY 
1998,  the  Federal  Government  will 
solicit  proposals  for  federal  support  to 
implement  pre-licensure  drug  testing 
programs.  A  separate  application  will  be 
necessary  to  be  considered  for  an 
implementation  grant.  States  choosing 
not  to  participate  in  these  planning 
grants  may  still  apply  for  an 
implementation  grant. 

This  program  announcement  consists 
of  four  parts.  Part  1  provides  background 
information  on  drug  use  by  youth,  drugs 
and  driving,  state  laws  regarding  driving 
under  the  influence  of  drugs,  drug 
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testing  experience,  methods  of  drug 
testing,  drug  testing  procedures,  drug 
testing  costs,  and  intervention  and 
treatment  for  drugs.  Part  II  describes  the 
activities  supported  by  this 
announcement.  Part  III  describes  the 
application  requirements  and 
instructions  for  the  development-and 
submission  of  applications.  Part  IV 
describes  the  application  review 
process. 

Part  I — Background  Information 

Drug  Use  by  American  Youth  Is 
Increasing 

In  the  last  few  years  America  has 
made  significant  progress  against  drug 
use  and  related  crime.  For  example,  the 
number  of  Americans  who  use  cocaine 
has  been  reduced  by  30%  since  1992. 
However,  the  evidence  is  clear  that  drug 
use  among  American  youth  is 
increasing.  Drug  use  by  youth  peaked  in 
the  late  1970s  and  then  declined 
steadily  through  the  next  decade.  U 
began  to  increase  again  in  the  early 
1990s.  These  trends  are  documented  in 
the  1996  Monitoring  the  Future  Study,  a 
self-reported  survey  of  49,000  8th,  10th, 
and  12th  grade  students  which  reports 
drug,  alcohol,  and  tobacco  use,  along 
with  attitudes  toward  drug  use.  This 
study  has  been  conducted  annually  for 
22  years  by  the  University  of  Michigan. 
The  proportion  of  8th  graders  using 
illicit  drugs  (including  LSD,  other 
hallucinogens,  amphetamines, 
stimulants  and  inhalants]  in  the  past 
year  more  than  doubled  since  1991 
(11%  to  24%).  and  12th  grader  use 
increased  by  more  than  one  third  (29% 
to  40%). 

Marijuana  use  showed  the  sharpest 
increase  (for  example,  the  proportion  of 
8th  graders  using  marijuana  in  the  past 
year  tripled  since  1991.  rising  from  6% 
in  1991  to  18%  in  1996).  hi  addition, 
the  perceived  risk  of  using  drugs 
declined  throughout  the  1990s 
(perceived  "great  risk"  of  occasional 
marijuana  use  among  '<.2th  graders 
dropped  from  41%  in  1991  to  26%  in 
1996). 

These  findings  are  confirmed  by 
several  other  nationa]  surveys.  The 
National  Household  Survey  of  Drug 
Abuse  (1995).  sponsored  by  the 
Department  of  Health  and  Human 
Services  (DHHS),  reported  that 
marijuana  use  by  12-17  year  olds 
increased  from  i991  to  1994.  The  Youth 
Risk  Behavior  Survey  (1995),  sponsored 
by  the  Centers  for  Disease  Control 
(CDC),  found  that  26%  of  12th  graders 
reported  using  marijuana  within  the 
past  month.  The  9th  Annual  Survey  of 
Students  (1995-96),  conducted  by  the 
National  Parents'  Resource  Institute  for 


Drug  Education  (PRIDE),  found  that  the 
proportion  of  9-1 2th  graders  who  said 
they  had  used  marijuana  during  the  past 
year  more  than  doubled,  rising  from 
17%  in  1991-92  to  34%  in  1995-96. 

The  evidence  is  clear  and  consistent: 
While  still  well  below  the  peak  levels 
attained  in  the  late  1970s,  youth  drug 
use  has  risen  steadily  in  the  1990s. 

Marijuana  Is  Harmful 

Research  shows  that  marijuana  is 
harmful  to  the  brain,  heart,  lungs,  and 
immime  system.  It  limits  learning, 
memory,  perception,  judgment,  and 
complex  motor  skills  like  those  needed 
to  drive  a  vehicle.  Marijuana  smoke 
typically  contains  over  400  compounds, 
some  of  which  are  carcinogenic.  In 
addition,  new  evidence  suggests  that 
marijuana  may  be  addictive  and  that, 
among  heavy  users,  its  harmful  short- 
term  effects  on  alertness  and  attention 
span  last  more  than  24  hours. 

Driving  While  Under  the  Influence  of 
Drugs  Is  Not  Uncommon 

The  nature  and  extent  to  which  drugs 
other  than  alcohol  are  a  serious  highway 
safety  problem  among  the  general 
driving  population  cannot  be  specified 
with  certainty.  While  good  data  exist  on 
alcohol-involved  crashes,  data  are 
limited  regarding  what  drugs,  at  what 
levels,  impair  driving  and  cause  crashes. 

The  available  information  from 
studies  of  drivers  who  have  been 
involved  in  crashes  indicates  that  many 
have  used  drugs.  NHTSA  estimates  that 
drugs  are  used  by  approximately  10%  to 
22%  of  drivers  involved  in  crashes, 
often  in  combination  with  alcohol.  In  a 
NHTSA  study  of  1,882  fatally  injured 
drivers  from  seven  states  in  1990-91, 
alcohol  was  found  in  51.5%  and  other 
drugs  were  found  in  17.8%  of  the 
drivers.  Of  the  17.8  %  of  the  drivers 
found  to  have  used  other  drugs,  alcohol 
was  present  in  two-thirds  (11.4%)  and 
drugs  alone  in  one-third  (6.4%). 
Marijuana  was  found  in  6.7%  of  the 
fatally  injured  drivers,  cocaine  in  5.3%, 
benzodiazepines  in  2.9%,  and 
amphetamines  in  1.9%. 

Studies  of  drivers  injured  in  crashes 
or  cited  for  traffic  violations  also  show 
that  many  have  used  drugs.  In  an 
ongoing  NHTSA  study  of  non-fatally 
injured  drivers  in  Rochester,  New  York, 
12%  of  all  drivers  tested  positive  for 
drugs  other  than  alcohol  (43  out  of  360 
cases),  and  23.5%  of  drivers  under  21 
years  old  tested  positive  for  drugs  other 
than  alcohol  (4  out  of  17  cases).  Studies 
of  crash  involved  drivers  taken  for 
medical  treatment  to  a  hospital 
emergency  room  have  shovm  positive 
drug  rates  ranging  bom  below  1 0%  to  as 
high  as  30%  to  40%.  Studies  of  drug 


incidence  among  drivers  arrested  for 
motor  vehicle  offenses  have  found  drugs 
in  15%  to  50%  of  drivers.  The  higher 
rates  typically  are  more  prevalent 
among  drivers  who  have  been  arrested 
for  impaired  or  reckless  driving  but  who 
were  not  impaired  by  alcohol  (as  shown 
by  low  BAC  levels). 

Self-reported  information  confirms 
that  teenagers  use  marijuana  in  driving 
situations.  PRIDE's  9th  Annual  Survey 
of  Students,  an  annual  self-administered 
questionnaire  given  to  students  in 
grades  6-12,  sampled  129,560  students 
in  26  states  during  the  1995-1996 
school  year.  Students  in  the  12th  grade 
reported  that  20.0%  smoke  marijuana  in 
a  car,  16.3%  drink  beer  in  a  car,  12.5% 
drink  liquor  in  a  car,  and  9.5%  drink 
wine  coolers  in  a  car.  When  all  senior 
high  school  students  were  asked  if  and 
where  they  use  marijuana,  they 
reported:  23.9%  at  a  friend's  house, 
15.9%  in  a  car,  11.6%  at  home,  6.5%  at 
school,  and  19.5%  in  other  places. 

In  informal  discussions  with  almost 
6,000  teenagers  conducted  for  this  task 
force  by  youth-oriented  organizations 
including  Students  Against  Driving 
Drunk  (SADD),  PRIDE,  the  National  4-H, 
and  the  United  National  Indian  Tribal 
Youth,  about  two- thirds  reported  that 
they  personally  know  someone  who  has 
driven  a  car  after  using  marijuana  or 
another  drug. 

State  Laws  Regarding  Driving  Under  the 
Influence  of  Drugs 

It  is  illegal  in  all  states  to  drive  a 
motor  vehicle  under  the  influence  of 
either  alcohol,  drugs  other  than  alcohol, 
or  a  combination  of  alcohol  and  other 
drugs.  The  term  "drug"  (other  than 
alcohol)  varies  from  state  to  state.  Some 
states  include  any  substance  that  can 
impair  driving  performance  while  other 
states  list  specific  substances.  Forty- 
eight  states  and  the  District  of  Columbia 
have  "per  se"  alcohol  laws  that  make  it 
illegal  to  drive  with  more  than  a 
specified  alcohol  concentration  (Blood 
or  Breath  Alcohol  Content,  or  BAC)  in 
the  driver's  body,  such  as  0.08  or  0.10 
BAC  for  adults.  However,  only  seven 
states  have  a  per  se  drug  law  that  makes 
it  illegal  to  drive  with  more  than  a 
specific  amount  of  a  controlled 
substance  in  the  driver's  body. 

Most  states  have  "implied  consent" 
laws  for  drugs  under  which  a  driver 
implicitly  consents  to  a  chemical  test  if 
a  law  enforcement  officer  has  arrested 
the  driver  for,  or  has  probable  cause  to 
suspect  that  the  driver  has  committed, 
a  drugged  driving  offense.  All  states 
have  implied  consent  laws  for  alcohol. 
Implied  consent  laws  also  allow  law 
enforcement  officers  to  request  a 
physical  skills  test  to  obtain  information 
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on  the  driver's  level  of  impairment. 
Signs  of  impairment  establish  probable 
cause  that  a  driver  has  been  operating  a 
motor  vehicle  under  the  influence  of 
alcohol  or  other  drug.  Failure  of  a 
chemical  test  (with  a  BAC  exceeding  the 
state  per  se  level),  or  the  refusal  to 
submit  to  a  chemical  test,  results  in  a 
driver's  license  suspension  or 
revocation.  A  few  states  have  a  "one 
test"  rule  which  allows  only  a  single 
chemical  test  (for  alcohol  or  drugs). 

Drug  Testing  Experiences 

The  Federal  Government  administers 
a  drug  testing  program,  including 
random  testing,  that  covers  about 
467,000  Federal  employees  in  safety- 
and  security-sensitive  positions.  The 
program  includes  pre-employment, 
reasonable  suspicion,  accident  or  unsafe 
practice,  random,  retum-to-duty,  and 
follow-up  testing.  Tests  are  conducted 
under  the  Department  of  Health  and 
Human  Services's  Mandatory 
Guidelines  for  Federal  Workplace  Drug 
Testing  Programs  (59  FR  29908:  June  9, 
1994).  Under  these  guidelines,  DHHS 
certifies  commercial  laboratories  to 
conduct  urine  tests  for  five  drug  classes 
(marijuana,  opiates,  cocaine, 
amphetamines,  and  PCP).  There  are 
detailed  protocols  for  testing,  a  chain  of 
custody  procedure,  confirmation  testing, 
and  a  review  of  the  results  by  a  Medical 
Review  Officer  (MRO).  These 
protections  are  a  major  factor  in  the 
successful  defense  of  the  program 
against  legal  challenges. 

DOT  requires  transportation 
employers  to  conduct  drug  and  alcohol 
tests  on  the  over  8  million  safety- 
sensitive  transportation  workers. 
Covered  employees  include  truck  and 
bus  drivers,  transit  vehicle  operators, 
airline  flight  crews,  shipboard  persoimel 
on  a  wide  variety  of  vessels,  railroad 
operating  crews,  and  pipeline  operators. 
For  instance,  the  Federal  Railroad 
Administration  (FRA)  drug  testing  rule 
applies  to  employees  subject  to  the 
Hours  of  Service  Act  (train  and  engine 
crews,  employees  engaged  in  the 
communication  of  train  orders,  and 
employees  engaged  in  maintenance  of 
signal  systems). 

The  Department  of  Defense  (DOD) 
requires  random  urinalysis  of  military 
personnel.  Each  year  the  DOD  conducts 
2.8  million  urinalysis  tests  on  its 
military  population  of  1.5  million 
uniformed  personnel.  Approximately 
0.5%  to  1%  of  the  individuals  test 
positive  for  illegal  substances. 
Additionally,  the  three  Military-  Services 
administer  drug  tests  to  all  recruits 
either  at  Military  Entrance  Processing 
Stations  or  Recruit  Training  Commands. 
Even  though  the  recruits  receive 


substantial  advance  notice  that  they  will 
be  drug  tested,  some  3.2%,  or 
approximately  8,800  recruits,  tested 
positive  for  illicit  drugs  in  Fiscal  Year 
1996.  DOD  operates  six  drug-testing 
laboratories  for  the  analysis  of  military 
personnel  drug  specimens. 

In  addition  to  these  broad  Federal 
programs,  drug  testing  programs  also  are 
conducted  in  other  contexts,  such  as  for 
state,  local  and  private  employees;  high 
school  and  professional  athletes;  and 
individuals  who  have  been  incarcerated 
in  prison  or  who  are  on  parole.  If  states 
were  to  develop  drug  testing  programs 
for  young  people  prior  to  their  obtaining 
a  driver's  license,  states  should  be 
sensitive  to  upholding  constitutional 
standards  under  the  Fourth  Amendment 
(reasonable  "search"  in  the  procurement 
of  the  individual's  blood,  breath,  urine, 
or  other  specimen),  and  under  the  equal 
protection  clause  and  the  due  process 
clause.  States  also  should  take  into 
account  statutory  requirements  which 
may  bear  on  the  implementation  of  a 
drug  testing  program,  such  as  the  Age 
Discrimination  Act  and  the  Americans 
with  Disabilities  Act.  Many  drug  testing 
programs  have  been  challenged  in  court, 
and  it  is  likely  that  drug  testing 
programs  that  are  developed  in  the 
future  will  be  challenged  as  well. 
Generally,  the  courts  have  upheld  drug 
testing  programs  that  are  reasonably 
designed  to  promote  important 
government  interests  (such  as  protecting 
public  safety),  use  proper  collection 
procedures,  and  employ  laboratory 
analysis  procedures  that  ensure  the 
accuracy  of  drug  testing  results. 

Methods  of  Drug  Testing 

Urine  testing  is  relatively  inexpensive 
and  represents  the  most  widely 
accepted  methodology  for  drug  testing. 
It  is  scientifically  reliable  and,  as  a 
result,  numerous  state  and  federal 
courts  have  upheld  urinalysis  results. 
Laboratory -based  urine  testing  is  the 
methodology  of  choice  for  drug  testing 
within  the  Federal  govenunent  and  the 
military,  as  well  as  in  industry  and 
workplace  drug  testing  programs.  On- 
site  urinalysis  is  utilized  on  a  more 
limited  basis. 

There  also  is  an  extensive  body  of 
literature  on  the  use  of  blood  testing. 
Blood  testing  is  used  in  post  mortem 
death  investigations,  by  law 
enforcement  officers  to  establish  driving 
under  the  influence  of  drugs,  in  post- 
accident  investigations  conducted  by 
the  National  Transportation  Safety 
Board  and  the  FRA,  for  clinical 
diagnosis  for  drug  overdose  purposes, 
and  in  research  on  pharmacologic 
agents.  While  the  intrusion  needed  to 
obtain  a  sample  is  greater  with  blood 


than  with  other  methods,  the  use  of 
blood  has  been  accepted  and  routinely 
upheld  by  the  courts  for  both  criminal 
and  civil  purposes. 

Hair  analysis  has  been  accepted  by  a 
number  of  courts  for  cocaine  testing. 
However,  courts  also  have  recognized 
some  potential  limitations  of  its  use.  For 
example,  at  least  two  courts  have 
observed  that  hair  analysis  may  not 
reliablv  indicate  that  an  individual  used 
a  drug  one  time,  or  sporadically,  as 
opposed  to  habitual  or  chronic  use. 
There  is  some  basis  for  questioning  its 
use  in  detecting  marijuana  (the  drug 
most  commonly  used  by  young  people) 
because  of  methodological  problems  in 
detecting  marijuana  in  hair.  Also,  the 
hair  of  a  non-smoking  individual  could 
possibly  absorb  ambient  marijuana 
smoke  or  other  smokable  drugs.  In 
addition,  the  use  of  hair  analysis  may 
raise  concerns  of  discrimination  because 
test  results  reportedly  may  vary 
according  to  a  subject's  race,  gender  and 
hair  length  and  color. 

Sweat  patches  and  saliva  testing  are 
emerging  methods  that  are  currently 
being  used  in  limited  situations.  Sweat 
patches  are  used  in  the  gaming  industry 
for  pre-employment  testing  and  saliva 
testing  is  used  by  the  criminal  justice 
system  for  monitoring  parolees  and 
prisoners.  To  date,  there  have  been  no 
reported  judicial  decisions  that  address 
the  reliability  or  admissibility  of  these 
testing  methods. 

Drug  Testing  Procedures 

The  DOT  and  DHHS  programs  for 
employees  use  well-established 
collection,  testing,  and  reporting 
procedures  that  have  consistently  been 
upheld  by  the  courts.  Under  these 
procedures,  at  the  time  of  testing, 
employees  are  directed  to  specific 
locations  that  are  capable  of  collecting 
urine  to  be  used  in  the  drug  tests. 
Employees  must  provide  positive 
identification  when  they  appear  at  the 
location.  Standardized  procedures  are 
used  to  ensure,  for  example,  that 
privacy  is  protected  and  that  specific 
specimens  belong  to  specific  employees. 

Urine  specimens  are  forwarded  from 
the  collection  sites  to  laboratories 
certified  by  DHHS  where  the  drug  tests 
are  performed.  All  samples  are  screened 
using  FDA  approved  inununoassay  for 
five  drug  classes — marijuana,  cocaine, 
amphetamines,  opiates,  and  PCP. 
Confirmation  tests  are  conducted  on  all 
positive  screened  urine  specimens  and 
results  are  certified  by  a  laboratory 
scientist.  Laboratories  have  fixed  testing 
levels  for  screening  and  confirmation  to 
rule  out  non-drug  use  (i.e.,  to  avoid  a 
positive  result  due  to  passive  inhalation 
or  ambient  exposure). 
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Test  results  are  reported  to  physicians 
(Medical  Review  Officers,  or  MROs) 
and,  in  the  case  of  a  positive  result,  the 
MRO  confers  with  the  employee  to 
determine  whether  the  positive  test 
result  was  caused  by  a  legitimate  use  of 
medication.  A  positive  laboratory  test 
due  to  a  legitimate  alternative  medical 
explanation  is  reported  as  a  negative 
result;  non-medical  use  is  reported  to 
the  employer  as  a  positive  result. 

Some  programs,  such  as  those  for 
state,  local  or  private  employees  and 
athletes,  use  procedures  that  are  similar 
(urinalysis  is  still  used),  but  more 
varied.  For  example,  the  employees  may 
be  permitted  to  be  tested  by  any 
laboratory,  rather  than  a  DHHS-certified 
laboratory,  and  the  laboratory  may  use 
procedures  for  the  sample's  collection, 
handling  and  transportation  that  are  not 
standardized.  These  procedures  may  be 
quicker  and  easier  to  use,  but  they  also 
may  offer  less  credibility  and  may  be 
less  likely  to  withstand  a  legal 
challenge. 

Drug  Testing  Costs  and  Time 
Requirements 

It  is  estimated  that  conducting  drug 
tests  using  DOT/DHHS-approved 
procedures  for  collection,  testing,  MRO 
review,  and  reporting  would  cost  $35  to 
$45  per  test,  and  results  would  be 
available  (for  both  screening  and 
confirmation  tests)  within  3  to  5  days. 
These  procedures  require  standardized 
collection  steps  that  are  used  at  over 
10,000  sites  across  the  U.S.,  testing  at 
any  of  the  69  DHHS-certified 
laboratories,  and  review  of  positive 
results  by  qualified  physicians. 

It  is  estimated  that  once  facilities  are 
constructed  and  operating,  conducting 
drug  tests  "on-site"  (i.e.,  at  a  state 
Division  of  Motor  Vehicles  facility) 
would  cost  $25  to  $45,  and  more  if 
positive-screened  specimens  are 
forwarded  to  a  laboratory  for 
confirmation.  If  the  results  of  on-site 
screening  tests  are  negative,  these 
results  would  be  available  within  a  few 
hours.  If  the  results  of  these  screening 
tests  are  positive,  confirmation  would 
be  required  and  the  results  would  be 
available  within  3  to  5  days. 

Detection  of  drug  use  could  be 
potentially  enhanced  by  using  random 
testing.  Costs  could  be  reduced  by 
randomly  testing  only  a  portion  of  the 
applicants  rather  than  testing  every 
applicant.  It  is  likely  that  test  costs 
would  increase  if  specimens  other  than 
urine  are  used.  For  example,  according 
to  DHHS,  the  cost  range  for  a  blood  test 
is  from  $50-$200.  Saliva  test  costs  are 
similar  to  blood  ($5O-$20O)  and  hair 
testing  costs  are  $50-$  100. 


Intervention  and  Treatment  for  Drugs         Part  II — Objectives 


Within  appropriate  legal  limitations, 
those  who  test  positive  for  drugs  at  the 
time  of  driver's  license  application 
should  be  given  the  opportimity  to 
obtain  counseling,  treatment,  or  other 
appropriate  interventions.  Persons  who 
test  positive  may  only  be  experimenting 
with  drugs  or  they  may  have  a  serious 
substance  abuse  problem.  Those  who 
test  positive  should  be  assessed  and 
referred  to  appropriate  interventions  as 
a  condition  of  reapplying  for  a  driver's 
license. 

It  is  beyond  the  scope  of  this 
announcement  to  address  the  complex 
issues  regarding  drug  assessment  and 
intervention  for  youth.  These  issues 
include  the  assessment  instruments  to 
be  used,  the  authority  to  impose 
interventions,  what  agencies  should  be 
responsible,  and  how  assessment  and 
treatment  should  be  funded.  In  addition, 
constitutional  protections  must  be 
considered  regarding  the  consent  of 
minors,  particularly  in  the  area  of  the 
right  to  privacy  and  confidentiality  of 
medical  and  court  records.  Youth 
substance  abusers  may  have  multiple 
diagnoses,  dysfunctional  families  that 
cannot  provide  sufficient  support,  or 
suffer  from  emotional  or  physical  abuse. 

With  these  issues  in  mind,  the 
following  are  examples  of  how  drug 
interventions  for  youth  could  be 
incorporated  within  a  drug  testing 
program.  After  the  first  positive  drug 
test,  an  assessment  could  be  conducted 
to  determine  if  the  youth  has  a 
substance  abuse  problem.  If  the 
assessment  indicates  no  addictive 
disorder,  interventions  would  not 
include  substance  abuse  treatment,  but 
would  include  denial  of  the  driver's 
permit  and  could  also  include 
participation  in  a  drug  education 
program  or  other  interventions  as  a 
condition  of  reapplying  for  a  driver's 
license.  If  the  assessment  indicates  that 
there  is  an  addictive  disorder,  the 
interventions  could  include  referral  for 
a  more  detailed  assessment  and  then 
treatment,  in  addition  to  the  denial  of 
the  driver's  permit  and  other 
appropriate  measures.  If  a  youth  has  a 
subsequent  positive  drug  test,  he  or  she 
would  be  referred  for  assessment  and 
treatment  if  a  referral  had  not  been 
made  previously.  Interventions  at  this 
point  could  include  driver  license 
suspension,  revocation,  or  denial,  and 
could  also  include  a  curfew,  fines,  or 
the  execution  of  a  contract  between 
youths  and  their  parents  agreeing  to 
participate  together  in  a  treatment 
program.  This  system  could  be 
implemented  within  a  graduated  driver 
licensing  system. 


The  purpose  of  this  announcement  is 
to  solicit  applications  for  planning 
grants  to  support  a  State  agency  to 
investigate,  develop  and  plan  the 
implementation  of  a  pre-driver  licensure 
drug  testing  program.  Recipients  will  be 
expected  to  use  the  financial  award  to 
develop  a  detailed  pre-driver  licensure 
drug  testing  program  implementation 
plan.  A  subsequent  grant  announcement 
will  be  made  in  FY  1998  to  fund 
implementation  of  selected 
demonstration  programs. 

Key  issues  to  be  addressed  in  the  pre- 
driver  licensure  drug  testing  program 
implementation  plan  are: 

1.  Responsible  state  agency — The 
state  agency  that  will  be  responsible  for 
administering  the  drug  testing  program 
must  be  determined.  The  program  will 
certainly  involve  the  Motor  Vehicle 
Department  in  as  much  as  it  will  have 
to  determine  that  a  driver  license 
applicant  has  taken  and  passed  a 
required  drug  test.  It  should  involve  the 
State  Substance  Abuse  Agency  in  the 
response  to  a  positive  drug  test  result 
(assessment,  referral,  or  intervention). 

2.  Applicants  to  be  tested — First-time 
driver's  license  applicants  imder  18 
must  be  tested.  The  states  may  choose 
to  test  others  as  well.  For  example, 
states  could  test  all  first-time  applicants, 
regardless  of  age  (this  would  increase 
costs  only  slighUy,  since  most  first-time 
applicants  are  teenagers,  and  it  would 
reduce  litigation  risks  based  on  charges 
of  age  discrimination).  Each  state  should 
consider  carefully  how  its  testing 
program  can  best  address  its  teenage 
drug  use  problems.  States  may  test  all 
license  applicants  or  a  randomly- 
selected  sample  of  at  least  25%.  Large 
States  may  wish  to  pilot  test  the  drug 
testing  program  in  only  a  part  of  the 
State. 

3.  Sample  collection  location — 
Collection  arrangements  (for  example,  at 
a  Motor  Vehicle  Department,  a 
physician's  office,  or  another  site)  and 
procedures  can  be  left  to  the  states  if 
procedures  are  in  place  to  ensure  donor 
privacy  and  verify  that  a  specific 
specimen  belongs  to  a  specific  donor. 

4.  Drugs  included  in  tests — 
Demonstration  states  must  test  for 
marijuana,  the  drug  most  commonly 
used  by  youth.  Other  drugs  also  may  be 
tested  at  the  states'  discretion.  In 
particular,  states  may  test  different 
drugs  in  different  communities  or  at 
different  times  to  address  drugs  in 
current  use. 

5.  Testing  methods  used — The 
government-standard  methodology  of 
urine  screening,  with  confirmation  by 
Gas  Chromatography/Mass 
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Spectrometry  (GC/MS),  is 
recommended.  States  may  choose  other 
methods  if  they  can  demonstrate  that 
these  methods  are  scientifically  and 
legally  supportable. 

6.  Testing  at  times  and  places  other 
than  initial  licensing — As  part  of  the 
demonstration  program,  it  is  hoped  that 
states  will  include  testing  for  cause 
(after  a  traffic  violation  or  crash).  Such 
testing  requirements  could  be 
incorporated  into  a  graduated  licensing 
program  for  beginning  drivers. 

7.  Consequence  of  a  positive  test — 
Driver  license  applicants  should  not  be 
permitted  to  reapply  for  a  specified 
period  of  time.  States  may  wish  to  allow 
shorter  suspension  times  for  youth  who 
are  successfully  carrying  out  assigned 
drug  treatment  programs. 

8.  Medical  Review  Officer  fMflO>— It 
is  recommended  that  a  medical  review 
officer  be  involved  in  reviewing  all 
positive  test  results.  Upon  request  of  the 
applicant,  all  confirmed  positive  tests 
should  be  reported  to  an  MRO  to 
determine  if  legitimate  medical  reasons, 
under  Federal  law,  exist  to  explain  the 
positive  test  results.  If  a  legitimate 
medical  reason  exists,  the  MRO  should 
report  the  result  as  a  negative  test. 

9.  Intervention  and  treatment — All 
state  demonstrations  should  include 
procedures  to  evaluate  individuals  who 
test  positive  for  drugs  and  refer  them  to 
intervention  and  treatment  programs 
where  appropriate. 

10.  Evaluation  plan — Each  state 
demonstration  must  evaluate  and  report 
on  its  operations  and  results.  The 
evaluations  would  analyze  the  effects  of 
each  demonstration  on  teenage  drug  use 
and  would  report  on  any  unexpected 
effects.  During  implementation  of  the 
demonstration  programs  DOT  will 
conduct  an  independent  evaluation 
which  will  compare  and  report  on  all 
the  demonstrations. 

Consultant  Support 

Recipients  are  encouraged  during  the 
planning  grant  to  obtain  expertise  in  a 
variety  of  areas  including:  (1)  Drug  use 
patterns  in  their  state;  (2)  legal  issues 
pertaining  to  testing  of  minors  and  the 
relevant  state  laws  pertaining  to  drug 
testing  driver  license  applicants;  (3) 
drug  testing  methodology  and 
procedures;  (4)  drug  testing  costs  and 
time  requirements;  (5)  intervention  and 
treatment  programs  for  drugs;  and  (6) 
evaluation  design  and  data 
requirements. 

Planning  Meeting 

ShorUy  after  initial  awards  have  been 
made,  recipients  will  be  encouraged  to 
attend  a  planning  meeting  in 
Washington,  EXi;,  during  which  NHTSA 


will  bring  together  State  and  Federal 
(DOT.  ONDCP,  DHHS,  DOE,  and  DOJ) 
staff  and  outside  experts  to  discuss 
issues  relevant  to  developing  an 
effective,  practical,  and  permissible  pre- 
driver  licensure  drug  testing  program. 
Issues  to  be  discussed  at  this  meeting 
will  include  legal  issues,  drug  testing 
methodology  and  procedures,  costs, 
intervention  and  treatment  options, 
positive  drug  test  notification  options, 
and  evaluation  design  and  data 
requirements.  Funds  to  support  travel  of 
state  staff  to  such  a  meeting  should  be 
included  in  the  budgets  submitted.  For 
budget  purposes,  applicants  should 
assume  the  meeting  will  be  held  over  a 
two-day  period. 

NHTSA  Involvement 

NHTSA  will: 

1.  Provide  a  Contracting  Officer's 
Technical  Representative  (COTR)  to 
participate  in  the  planning  and 
management  of  the  Grant  and  to 
coordinate  activities  between  the 
Grantee  and  NHTSA. 

2.  Serve  as  a  liaison  between  DOT's 
Office  of  Drug  and  Alcohol  Policy  and 
Compliance,  the  Office  of  National  Drug 
Control  Policy,  DHHS  (including  the 
Substance  Abuse  and  Mental  Health 
Services  Administration — SAMHSA  and 
the  National  Institute  of  Drug  Abuse — 
NIDA),  DOE,  and  DOJ  and  others  (e.g., 
American  Association  of  Motor  Vehicle 
Administrators — AAMVA)  interested  in 
the  pre-driver  licensure  drug  testing 
approach  and  the  activities  of  the 
grantee. 

3.  Provide  information  and  technical 
assistance  from  govenunent  sources 
within  available  resources  and  as 
determined  appropriate  by  the  COTR. 

4.  Stimulate  the  transfer  of 
information  among  grant  recipients  and 
others  interested  in  grant  activities. 

Funding  Support 

The  Presidential  Initiative  on  Drugs, 
Driving  and  Youth  calls  for  $16  million 
to  be  made  available  to  fund  the  pre- 
driver  licensure  demonstration  program. 
Subject  to  the  availability  of  funds,  up 
to  $2  million  of  these  funds  would  be 
used  to  support  the  plaiming  grants 
covered  by  this  aimouncement.  It  is 
anticipated  that  the  balance  of  the 
funding  for  the  implementation  grants 
would  be  covered  under  a  separate 
announcement  and  would  be  provided 
over  the  next  three  fiscal  years  (FY  1998 
through  FY  2000).  These  additional 
funds  would  be  sufficient  to  cover  two 
(2)  to  four  (4)  demonstration  and 
evaluation  projects  for  a  period  of  two 
years.  It  is  anticipated  that  each 
plaiming  grant  award  made  imder  this 
announcement  will  be  in  the  $25,000  to 


$50,000  range,  depending  on  the 
number  of  acceptable  applications. 

Period  of  Performance 

The  period  of  performance  for  this 
grant  program  will  be  six  months  from 
the  effective  date  of  award. 

Additional  Information 

Subject  to  availability  of  funds,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration/Center  for 
Substance  Abuse  Treatment  (SAMHSA/ 
CSAT),  in  its  FY  1998  program  to 
expand  drug  treatment  for  adolescents, 
plans  to  give  priority  to  States 
participating  in  the  pre-driver  licensure 
drug  testing  demonstration  program. 

Part  in — Application  Requirements 

Eligibility 

Only  applications  received  from  a 
State  agency  will  be  considered. 
Applications  may  be  submitted  by  state 
driver  licensing  agencies,  health 
(substance  abuse)  agencies,  or  a 
combination  of  both.  Collaboration 
during  the  pre-application  phase  is 
encouraged,  however,  only  one 
application  will  be  considered  from  a 
State. 

Application  Procedures  and  Contents 

Each  applicant  must  submit  one 
original  and  five  copies  of  the 
application  package  to:  NHTSA.  Office 
of  Contracts  and  Procurement  (NAD- 
30),  ATTN:  Joe  Cornelia,  400  7\h  Street, 
SW,  Room  5301,  Washington,  DC  20590 
Applications  shall  be  limited  to  20 
pages,  typed  on  one  side  of  the  page 
only,  and  must  include  a  reference  to 
NHTSA  Grant  Program  No.  DTNH22- 
97-G-05277.  Resumes  or  qualification 
statements  are  not  included  in  the  page 
count.  Only  complete  packages  received 
on  or  before  August  12.  1997  will  be 
considered. 

Applications  for  this  program  must 
include  the  following: 

1.  Standard  Form  424  (Application  for 
Federal  Assistance) — Application  Cover 
Sheet 

2.  Standard  Form  424A  (Budget 
Information — Non-Construction 
Programs) — A  separate  budget 
justification  should  be  included  to 
explain  fully  and  justify  major  items 
(e.g.,  personnel,  fringe  benefits,  travel, 
equipment,  supplies,  sub-contracts, 
consultants,  indirect  charges) 

3.  Standard  Form  424B  (Assurances — 
Non-Construction  Programs) — ^Required 

assurances. 

4.  A  Project  Nairative  Statement — this 
should  be  clear,  concise,  and  address 
the  following  topics: 

a.  A  description  of  how  the  project 
will  be  managed,  including  how  the 
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recipient  intends  to  organize  the 

planning  process,  and  what  state 
agencies  will  participate  and  the  role 
they  will  play. 

b.  The  application  shall  identify  the 
proposed  project  manager  and  any 
support  personnel  considered  critical  to 
the  successful  accomplishment  of  this 
project  Resumes  or  qualification 
statements  and  a  bnef  description  of 
their  respective  organizational 
responsibilities  should  be  included 
separately. 

c.  What  issues  will  be  addressed 
during  the  planning  process  (at  a 
minimum  these  must  include  the  issues 
listed  under  Part  II— Objectives). 

d.  A  schedule  designed  to  meet  the 
six  month  deadline  for  preparation  of  an 
implementation  plan. 

e  A  description  of  the  evaluation 
approach  proposed  to  determine  how 
well  the  program  is  implemented,  the 
strengths  and  weakness  of  the  proposed 
approach,  and  the  effectiveness  of  the 
program  in  accomplishing  its  objectives. 

Terms  and  Conditions  of  Award 

1.  Prior  to  award,  each  grantee  must 
comply  with  the  certification 
requirements  of  49  CFR  part  20, 
Department  of  Transportation  New 
Restnctions  on  Lobbying,  and  49  CFR 
part  29.  Department  of  Transportation 
government-wide  Debarment  and 
Suspension  (Non-procurement)  and 
Government-wide  Requirements  for 
Drug  Free  Workplace  (Grants). 

2  Reporting  Requirements  and 
Deliverables: 

A.  A  Progress  Report  to  be  submitted 
half-way  through  the  grant  period  that 
should  include  a  summary  of  the 
activities  and  accomplishments  to-date, 
as  well  as  the  proposed  activities  to 
complete  the  planning  process.  Any 
decisions  and  actions  required  in  the 
upcoming  quarter  should  be  included  in 
the  report.  The  grantee  shall  supply  the 
progress  report  to  the  Contracting 


Officer's  Technical  Representative 
(COTR)  three  (3)  months  following  date 
of  award. 

B.  Final  Report  and  Implementation 
Plan:  The  grantee  shall  prepare  a  Final 
Report  and  Implementation  Plan  that 
includes  a  description  of  the  issues 
addressed  during  the  planning  process, 
the  process  followed,  and  how  the 
issues  were  resolved.  The 
Implementation  Plan  should  address 
issues  including:  who  should  be  tested, 
when  and  by  whom  should  they  be 
tested,  for  what  drugs,  and  under  what 
circumstances.  It  should  also  address 
the  issue  of  how  the  grantee  proposes  to 
evaluate  the  program  once 
implemented.  This  evaluation  plan 
should  include  a  description  of  the 
design,  data  elements,  and  how  the 
effects  of  the  program  will  be 
determined.  The  grantee  shall  submit 
the  Final  Report  and  Implementation 
Plan  to  the  COTR  by  the  end  of  the 
performance  period. 

3.  Receipt  of  a  planning  grant  under 
this  announcement  does  not  guarantee 
award  of  a  Phase  2  Implementation 
Grant,  though  the  advanced  planning 
will  clearly  enhance  the  recipient's 
ability  to  prepare  a  detail  proposal  for 
the  Phase  2  Implementation  Grant. 

4.  During  the  effective  performance 
period  of  grants  awarded  as  a  result  of 
this  announcement,  the  agreement  as 
applicable  to  the  grantee,  shall  be 
subject  to  the  National  Highway  Traffic 
Safety  Administration's  General 
Provisions  for  Assistance  Agreements. 

Part  rV — Application  Review  Process 

Timely  application  packages  from 
eligible  applicants  will  be  reviewed  to 
confirm  that  they  include  all  of  the 
items  specified  in  the  Application 
Procedures  and  Contents  section  of  this 
announcement.  Each  complete 
application  from  an  eligible  recipient 
will  then  be  evaluated  by  an  Evaluation 
Conunittee  to  determine  whether  the 


applicant  demonstrates  an  adequate 
understanding  of  the  requirements  for  a 
pre-driver  licensure  drug  testing 
program,  has  proposed  to  use  the  federal 
funds  in  a  manner  consistent  with  the 
objectives  specified  in  Part  II,  has 
provided  a  reasonable  plan  for 
accomplishing  the  objectives  of  the 
project  within  the  time  frame  set  out  in 
this  announcement,  and  has  proposed 
an  acceptable  budget.  Each  of  these 
criteria  will  be  rated  as  acceptable  or 
unacceptable.  Only  proposals  rated 
acceptable  on  every  criteria  will  be 
eligible  for  funding. 

Issued  on:  June  26,  1997. 

James  Hedlund, 

Associate  Administrator  for  Traffic  Safety 
Programs. 

[FR  Doc.  97-17306  Filed  7-1-97;  8:45  am] 

BILUNG  CODE  4»10--5»-P 


UNITED  STATES  INFORMATION 
AGENCY 

Culturally  Significant  Objects  imported 
for  Exhibition;  Determinations 

AGENCY:  United  States  Information 
Agency. 

ACTION:  Notice;  correction. 

In  notice  document  97-15583, 
appearing  on  page  32405  in  the  issue  of 
Friday,  June  13,  1997,  in  the  third 
column,  in  the  seventh  line,  the  text 
following  the  words  "exhibit  objects  at" 
is  incorrect.  The  corrected  text  reads  as 
follows:  "the  Jewish  Museum  of  New 
York,  NY,  from  June  14,  1997,  to  on  or 
about  October  31,  1997,  is  in  the 
national  interest." 

Dated:  June  26. 1997. 
Les  Jin, 

General  Counsel 

[FR  Doc.  97-17239  Filed  7-1-97;  8:45  am) 

B«LUNG  CODE  B230-01-M 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  con-ections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Docket  No.  RP96-338-004 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

Correction 

In  notice  document  97-16711, 
appearing  on  page  34449,  in  the  issue  of 


Thursday,  June  26.  1997,  the  "Docket 
No.",  should  read  as  set  forth  above. 

BILUNG  COOe  1505-01-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-942-1 430-01;  UTU  42966] 

Public  Land  Order  No.  7264; 
Revocation  of  Secretarial  Order  Dated 
March  12, 1931,  Which  Established 
Power  Site  Classification  No.  259;  Utah 

Correction 

In  notice  document  97-15029, 
appearing  on  page  31620.  in  the  issue  of 
Tuesday,  June  10,  1997.  make  the 
following  correction: 

On  page  31620,  in  the  second  column, 
the  subject  heading  should  read  as  set 
forth  above. 

BILUNG  COOE  1505-01-0 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-ASO-4] 

Amendment  to  Class  E  Airspace; 
Macon,  GA 

Correction 

In  rule  document  97-16461. 
beginning  on  page  33988,  in  the  issue  of 
Tuesday,  June  24,  1997.  make  the 
following  correction: 

§71.1     [Corrected] 

On  page  33989,  in  the  second  column. 
in  §  71 . 1 ,  under  ASO  G A  E5  Macon.  GA 
[Revised],  in  the  second  line,  "long 
83°3'857"W"  should  read  "long. 
83°38'57"W". 

BILUNG  COOE  1505-01-0 


Wednesday 
July  2,  1997 


^  ^S 


as       s 


Part  II 

Department  of 
Commerce 

Request  for  Comments  on  the 
Registration  and  Administration  of 
Internet  Domain  Names;  Notice 
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DEPARTMErfT  OF  COMMERCE 

[Docket  No.  970613137-7137-01] 

Request  for  Comments  on  the 
Registration  and  Administration  of 
Internet  Domain  Names 

AGENCY:  Department  of  Commerce. 

ACTION:  Notice:  request  for  public 
comment. 

SUMMARY:  The  Department  of  Commerce 
requests  comments  on  the  current  and 
future  system(s)  for  the  registration  of 
Internet  domain  names.  The  Department 
invites  the  public  to  submit  written 
comments  in  paper  or  electronic  form.' 
DATES:  Comments  must  be  received  by 
August  18.  1997. 

ADDRESSES:  Mail  written  comments  to 
Patrice  Washington,  Office  of  Public 
Affairs,  National  Telecommimications 
and  Information  Administration  (NTIA), 
Room  4898,  14th  St.  and  Constitution 
Ave.,  N'W,  Washington,  DC  20230.  See 
SUPPLEMENTARY  INFORMATION  for 
electronic  access  and  filing  addresses 
emd  further  information  on  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Paula  Bruening,  NTIA,  (202)  482-1816. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access  and  Filing  Addresses 

The  address  for  comments  submitted 
in  electronic  form  is  dns@ntia.doc.gov. 
Comments  submitted  in  electronic  form 
should  be  in  WordPerfect,  Microsoft 
Word,  or  ASCII  format.  Detailed 
information  about  electronic  filing  is 
available  on  the  NTIA  website,  http:// 
wwAv.ntia.doc.gov. 

Further  Information  on  Submitting 
Comments 

Submit  written  comments  in  paper  or 
electronic  form  at  the  above  addresses. 
Paper  submissions  should  include  three 
paper  copies  and  a  version  on  diskette 
in  the  formats  specified  above.  To  assist 
reviewers,  comments  should  be 
numbered  and  organized  in  response  to 
questions  in  accordance  with  the  five 
sections  of  this  notice  (Appropriate 
Principles,  General/Organizational 
Framework  Issues,  Creation  of  New 
gTLDs,  Policies  for  Registries,  and 
Trademark  Issues).  Commenters  should 
address  each  section  on  a  separate  page 
and  should  indicate  at  the  beginning  of 
their  submission  to  which  questions 
they  are  responding. 


'  This  request  for  public  comment  is  not  intended 
to  supplant  or  otherwise  affect  the  work  of  other 
public  advisory  groups,  established  under  law. 


Background 

The  rapid  growth  in  the  use  of  the 
Internet  has  led  to  increasing  public 
concern  about  the  current  Internet 
domain  name  registration  systems. 
According  to  Internet  Monthly  Report, 
registration  of  domain  names  within  a 
few  top-level  domains  (.com,  net,  org) 
has  increased  from  approximately  400 
per  month  in  1993  to  as  many  as  70.000 
per  month  in  1996,  the  overwhelming 
majority  in  the  .com  category.  The 
enormous  grovkrth  and 
commercialization  of  the  Internet  has 
raised  numerous  questions  about 
current  domain  name  registration 
systems.  In  addition,  the  present  system 
will  likely  undergo  modification  when 
the  National  Science  Foundation's 
cooperative  agreement  (NSF  agreement) 
with  Network  Solutions  Inc.  to  register 
and  administer  second-level  domains 
for  three  top-level  domains  expires  in 
1998.  Resolution  of  these  issues  will 
also  affect  the  future  operation  of  the 
National  Information  Infrastructure  (Nil) 
and  the  Global  Information 
Infrastructure  (GH). 

The  United  States  Government  played 
a  central  role  in  the  initial  development, 
deployment,  and  operation'of  domain 
name  registration  systems,  and  through 
the  NSF  agreement  as  well  as  Defense 
Advanced  Research  Projects  Agency 
(DARPA)  agreement(8)  continues  to  play 
a  role.  In  recent  years,  however,  Internet 
expansion  has  been  driven  primarily  by 
the  private  sector.  The  Internet  has 
operated  by  consensus  rather  than  by 
government  regulation.  Many  believe 
that  the  Internet's  decentralized 
structure  accounts  at  least  in  part  for  its 
rapid  growth. 

The  Government  has  supported  the 
privatization  and  conunercialization  of 
the  Internet  through  actions  such  as  the 
transition  from  the  NSFNfcT  backbone 
to  commercial  backbones.  The 
Government  supports  continued  private 
sector  leadership  for  the  Internet  and 
believes  that  the  transition  to  private 
sector  control  should  continue.  The 
stability  of  the  Internet  depends  on  a 
fully  interconnected  and  interoperable 
domain  name  system  that  must  be 
preserved  during  any  transition. 

Various  private  sector  groups  have 
proposed  systems  for  allocating  and 
managing  generic  top  level  domains 
(gTLDs).  The  Government  is  studying 
the  proposals  and  the  underlying  issues 
to  determine  what  role,  if  any,  it  should 
play.  The  Government  has  not  endorsed 
any  plan  at  this  time  but  believes  that 
it  is  very  important  to  reach  consensus 
on  these  policy  issues  as  soon  as 
possible. 


The  United  States  Government  seeks 
the  views  of  the  public  regarding  these 
proposals  and  broader  policy  issues  as 
well.  Specifically,  the  Government  seeks 
information  on  the  following  issues: 

A.  Appropriate  Principles 

The  Government  seeks  comment  on 
the  principles  by  which  it  should 
evaluate  proposals  for  the  registration 
and  administration  of  Internet  domain 
names.  Are  the  following  principles 
appropriate?  Are  they  complete?  If  not, 
how  should  they  be  revised?  How  might 
such  principles  best  be  fostered? 

a.  Competition  in  and  expansion  of 
the  domain  name  registration  system 
should  be  encouraged.  Conflicting 
domains,  systems,  and  registries  should 
not  be  permitted  to  jeopardize  the 
interoperation  of  the  Internet,  however. 
The  addressing  scheme  should  not 
prevent  any  user  from  connecting  to  any 
other  site. 

b.  The  private  sector,  with  input  from 
governments,  should  develop  stable, 
consensus-based  self-governing 
mechanisms  for  domain  name 
registration  and  management  that 
adequately  defines  responsibilities  and 
maintains  accountability. 

c.  These  self-governance  mechanisms 
should  recognize  the  inherentiy  global 
natiu^  of  the  Internet  and  be  able  to 
evolve  as  necessary  over  time. 

d.  The  overall  framework  for 
accommodating  competition  should  be 
open,  robust,  efficient,  and  fair. 

e.  The  overall  policy  framework  as 
well  as  name  allocation  and 
management  mechanisms  should 
promote  prompt,  fair,  and  efficient 
resolution  of  conflicts,  including 
conflicts  over  proprietary  rights. 

f.  A  framework  should  be  adopted  as 
quickly  as  prudent  consideration  of 
these  issues  permits. 

B.  General/Organizational  Framework 
Issues 

1.  What  are  the  advantages  and 
disadvantages  of  current  domain  name 
registration  systems? 

2.  How  might  current  domain  name 
systems  be  improved? 

3.  By  what  entity,  entities,  or  types  of 
entities  should  current  domain  name 
systems  be  administered?  What  should 
the  makeup  of  such  an  entity  be? 

4.  Are  there  decision-making 
processes  that  can  serve  as  models  for 
deciding  on  domain  name  registration 
systems  (e.g.,  network  numbering  plan, 
standard-setting  processes,  spectrum 
allocation)?  Are  there  private/public 
sector  administered  models  or  regimes 
that  can  be  used  for  domain  name 
registration  (e.g.,  network  numbering 
plan,  standard  setting  processes,  or 


spectrum  allocation  processes)?  What  is 
the  proper  role  of  national  or 
international  governmental/non- 
governmental organizations,  if  any,  in 
national  and  international  domain  name 
registration  systems? 

5.  Should  generic  top  level  domains 
(gTLDs).  (e.g.,  .com),  be  retired  from 
circulation?  Should  geographic  or 
country  codes  (e.g.,  .US)  be  required?  If 
so,  what  should  happen  to  the  .com 
registry?  Are  gTLD  management  issues 
separable  from  questions  about 
International  Standards  Organization 
(ISO)  country  code  domains? 

6.  Are  there  any  technological 
solutions  to  current  domain  name 
regisfration  issues?  Are  there  any  issues 
concerning  the  relationship  of  registrars 
and  gTLDs  with  root  servers? 

7.  How  can  we  ensure  the  scalability 
of  the  domain  name  system  name  and 
address  spaces  as  well  as  ensure  that 
root  servers  continue  to  interoperate  and 
coordinate? 

8.  How  should  the  transition  to  any 
new  systems  be  accomplished? 

9.  Are  there  any  other  issues  that 
should  be  addressed  in  this  area? 

C.  Creation  of  New  gTLDs 

10.  Are  there  technical,  practical,  and/ 
or  policy  considerations  that  constrain 
the  total  number  of  different  gTLDs  that 
can  be  created? 

11.  Should  additional  gTLDs  be 
created? 

12.  Are  there  technical,  business,  and/ 
or  policy  issues  about  guaranteeing  the 
scalability  of  the  name  space  associated 
with  increasing  the  number  of  gTLDs? 

13.  Are  gTLD  management  issues 
separable  from  questions  about  ISO 
country  code  domains? 

14.  Are  there  any  other  issues  that 
should  be  addressed  in  this  area? 


D.  Policies  for  Registries 

15.  Should  a  gTLD  registrar  have 
exclusive  control  over  a  particular 
gTLD?  Are  there  any  technical 
limitations  on  using  shared  registries  for 
some  or  all  gTLDs?  Can  exclusive  and 
non-exclusive  gTLDs  coexist? 

16.  Should  there  be  threshold 
requirements  for  domain  name 
registrars,  and  what  responsibilities 
should  such  registrars  have?  Who  will 
determine  these  and  how? 

17.  .\re  there  technical  limitations  on 
the  possible  number  of  domain  name 
registrars? 

18.  Are  there  technical,  business  and/ 
or  policy  issues  about  the  name  space 
raised  by  increasing  the  number  of 
domain  name  registrars? 

19.  Should  there  be  a  limit  on  the 
number  of  different  gTLDs  a  given 
registrar  can  administer?  Does  this 
depend  on  whether  the  registrar  has 
exclusive  or  non-exclusive  rights  to  the 
gTLD? 

20.  Are  there  any  other  issues  that 
should  be  addressed  in  this  area? 

E.  Trademark  Issues 

21.  What  frademark  rights  (e.g., 
registered  trademarks,  common  law 
trademarks,  geographic  indications, 
etc.),  if  any,  should  be  protected  on  the 
Internet  vis-a-vis  domain  names? 

22.  Should  some  process  of 
preliminary  review  of  an  application  for 
registration  of  a  domain  name  be 
required,  before  allocation,  to  determine 
if  it  conflicts  with  a  trademark,  a  trade 
name,  a  geographic  indication,  etc.?  If 
so,  what  standards  should  be  used?  Who 
should  conduct  the  preliminary  review? 
If  a  conflict  is  found,  what  should  be 
done,  e.g.,  domain  name  applicant  and/ 
or  trademark  owner  notified  of  the 


conflict?  Automatic  referral  to  dispute 
settlement? 

23.  Aside  from  a  preliminary  review 
process,  how  should  trademark  rights  be 
protected  on  the  Internet  vis-a-vis 
domain  names?  What  entity(ies).  if  any, 
should  resolve  disputes?  Are  national 
courts  the  only  appropriate  forum  for 
such  disputes?  Specifically,  is  there  a 
role  for  national/international 
governmental/nongovernmental 
organizations? 

24.  How  can  conflicts  over  trademarks 
best  be  prevented?  What  information 
resources  (e.g.  databases  of  registered 
domain  names,  registered  trademarks, 
trade  names)  could  help  reduce 
potential  conflicts?  If  there  should  be  a 
database(s),  who  should  create  the 
database(s)?  How  should  such  a 
database(s)  be  used? 

25.  Should  domain  name  applicants 
be  required  to  demonstrate  that  they 
have  a  basis  for  requesting  a  particular 
domain  name?  If  so,  what  information 
should  be  supplied?  Who  should 
evaluate  the  information?  On  the  basis 
of  what  criteria? 

26.  How  would  the  number  of 
different  gTLDs  and  the  number  of 
registrars  affect  the  number  and  cost  of 
resolving  trademark  disputes? 

27.  Where  there  are  valid,  but 
conflicting  trademark  rights  for  a  single 
domain  name,  are  there  any 
technological  solutions? 

28.  Are  there  any  other  issues  that 
should  be  addressed  in  this  area? 
Wiiliam  M.  Daley, 

Secretary. 

(PR  Doc.  97-17215  Filed  7-1-97;  8:45  am! 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 
[FAR  Case  96-006] 
RIN  9000-AH56 

Federal  Acquisition  Regulation; 
Transfer  of  Assets  Following  a 
Business  Combination 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Proposed  rule  with  request  for 

comments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to 
implement  a  final  rule  of  the  Cost 
Accounting  Standards  (CAS)  Board 
regarding  the  treatment  of  gains  and 
losses  attributable  to  tangible  capital 
assets  subsequent  to  business  mergers  or 
combinations.  This  regulatory  action 
was  not  subject  to  Office  of  Management 
and  Budget  review  under  Executive 
Order  12866.  dated  September  30,  1993, 
and  is  not  a  major  rule  under  5  U.S.C. 
804. 

DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
FAR  Secretariat  at  the  address  shown 
below  on  or  before  September  2,  1997  to 
be  considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Comments:  Interested 
parties  should  submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVR),  1800  F  Street, 
NW.  Room  4035,  Washington,  DC 
20405. 

Internet:  E-mail  comments  should  be 
addressed  to:  farcase.96-006@gsa.gov. 

Please  cite  FAR  case  96-006  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Olson  at  (202)  501-3221  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  GS  Building, 
Washington.  DC  20405  (202)  501-4755. 
Please  cite  FAR  case  96-006. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  February  13,  1996,  the  CAS  Board 
published  a  final  rule  in  the  Federal 


Register  (61  FR  5520)  amending  CAS 
9904.404,  Capitalization  of  Tangible 
Assets,  and  CAS  9904.409,  Depreciation 
of  Tangible  Capital  Assets.  These 
amendments  provide  for  "no  step-up, 
no  step-down"  of  asset  bases  (values 
would  remain  the  same)  after  a  business 
combination  using  the  purchase  method 
of  accounting  if  tangible  capital  assets 
generated  depreciation  or  cost  of  money 
charged  to  Government  contracts  in  the 
seller's  prior  accounting  year.  However, 
if  these  costs  were  not  charged  to 
Government  contracts  in  the  seller's 
prior  accoiuiting  period,  the  rule  allows 
the  assets  to  be  adjusted  to  their  fair 
values. 

The  proposed  FAR  rule  is  consistent 
with  the  CAS  Board's  approach  and  the 
Government's  long-standing  policy  that 
the  Government  be  placed  in  no  worse 
of  a  position  by  virtue  of  a  change  in 
business  ownership  than  it  would  have 
been  had  the  change  not  taken  place. 
This  policy  recognizes  that  costs  related 
to  asset  write-ups  do  not  add  value  or 
produce  additional  benefits  for  the 
Government.  When  a  contractor's  assets 
are  written  up  following  a  business 
combination,  an  inherent  inequity  is 
present  if  the  Government  is  charged 
depreciation  and  cost  of  money  more 
than  once  for  the  same  assets,  with  no 
added  value  or  benefit  to  Govenunent 
contracts.  Since  the  proposed  rule's 
approach  does  not  recognize  that  the 
sale  of  the  asset  took  place,  i.e.,  "no 
step-up,  no  step-dovra,"  the  proposed 
rule  also  does  not  recognize  any  gains 
or  losses  when  assets  generated 
depreciation  or  cost  of  money  charged 
to  Government  contracts  in  the  seller's 
prior  accounting  period. 

The  Councils  considered,  but  did  not 
adopt,  a  significant  alternative  which 
would  have  retained  the  current  FAR 
cost  principles'  approach  of  following 
Generally  Accepted  Accounting 
Principles  (GAAP),  not  CAS,  for  non- 
CAS  covered  contracts.  The  current  cost 
principles,  in  concert  with  GAAP,  do 
not  recognize  asset  vmte-ups,  but  do 
require  assets  to  be  written-down  if  the 
book  value  of  acquired  assets  is  reduced 
to  be  consistent  with  the  purchase  price 
of  an  acquired  company.  The  Councils 
believe  that  the  "no  step-up,  no  step- 
down"  approach  of  the  proposed  rule  is 
more  equitable  to  contractors  with  non- 
CAS  covered  contracts  than  retention  of 
the  current  approach.  In  addition,  the 
proposed  rule  will  avoid  complications 
that  could  arise  from  differences  in 
accounting  between  CAS  covered  and 
non-CAS  covered  contracts  for 
companies  that  come  in  and  out  of  being 
CAS  covered. 


B.  Regulatory  Flexibility  Act 

The  proposed  change  to  FAR  part  31 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act.  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
the  simplified  acquisition  procedures  or 
are  awarded  on  a  compedtive  fixed- 
price  basis,  and  the  cost  principles  do 
not  apply.  In  addition,  this  rule  is 
limited  to  contractors  who  have 
undergone  a  business  merger  or 
combination.  An  Initial  Regulatory 
Flexibility  Analysis  has,  therefore,  not 
been  performed.  Comments  from  small 
entities  concerning  the  affected  FAR 
part  will  be  considered  in  accordance 
v\dth  5  U.S.C.  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  96-006),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  June  24,  1997. 
Edward  C.  Loeb, 
Director,  Federal  Acquisition  Policy  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Part  31  be  amended  as  set  forth  below: 

PART  31 -CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
Part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Section  31.205-10  is  amended  by 
revising  paragraph  (a)(5)  to  read  as 
follows: 

31 .205-10    Cost  of  money. 

(a)*   *  * 

(5)  The  requirements  of  31.205-52 
shall  be  observed  in  determining  the 
allowable  cost  of  money  attributable  to 
including  asset  valuations  resulting 
from  business  combinations  in  the 
facilities  capital  employed  base. 
***** 

3.  Section  31.205-52  is  revised  to  read 
as  follows: 
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31.205-62    Asset  valuations  resulting  from 
business  comt>inations. 

(a)  For  tangible  capital  assets,  when 
the  purchase  method  of  accounting  for 

a  business  combination  is  used,  whether 
or  not  the  contract  or  subcontract  is 
subject  to  CAS,  the  allowable 
depreciation  and  cost  of  money  shall  be 
the  amount  measured  and  assigned  in 
accordance  with  48  CFR  9904.404- 
50(d),  if  allocable,  reasonable,  and  not 
otherwise  unallowable. 

(b)  For  intangible  capital  assets,  when 
the  purchase  method  of  accounting  for 
a  business  combination  is  used, 
allowable  amortization,  cost  of  money, 
and  depreciation  shall  be  limited  to  the 
total  of  the  amounts  that  would  have 
been  allowed  had  the  combination  not 
taken  place. 

[FR  Doc.  97-17151  Filed  7-1-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Pafts  46  and  52 
[FAR  Case  96-009] 
RIN9000-AH61 

Federal  Acquisition  Regulation; 
Contract  Quality  Requirements 

AGENCIES:  Department  of  Defense  (DOD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Proposed  nde  with  request  for 

comments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defease 
Acquisition  Regulation  Council  are 
proposing  to  amend  the  Federal 
Acquisition  Regulation  (FAR)  to  reflect 
a  preference  for  commercial  contract 
quality  requirements,  rather  than 
Federal  or  military  specifications.  This 
regulatory  action  is  not  subject  to  Office 
of  Management  and  Budget  review 
under  Executive  Order  12866,  dated 
September  30,  1993.  This  is  not  a  major 
rule  under  5  U.S.C.  804. 
DATES:  Comments  should  be  submitted 
on  or  before  September  2, 1997  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (MVRS),  1800  F  Street.  NW. 
Room  4035.  Washington.  DC  20405. 


E-mail  comments  submitted  over 
Internet  should  be  addressed  to: 
brcase.96-009@gsa.gov. 

Please  cite  FAR  case  96-009  in  all 
correspondence  related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Linda  Klein  at  (202)  501-3775  in 
reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035.  GS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAR  case  9&-009. 

SUPPI.EMENTARY  MFORMATION: 

A.  Background 

This  rule  proposes  to  amend  FAR 
46.202-4(b),  46.311,  and  52.246-11  to 
replace  references  to  Government 
specifications  with  references  to 
commercial  quality  standards  in  the  list 
of  examples  of  higher-level  contract 
quality  requirements,  and  to  permit 
solicitations  to  identify  one  or  more 
acceptable  higher-level  quality 
requirements. 

B.  Regulatory  Flexibility  Act 

This  proposed  rule  is  not  expected  to 
have  an  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  merely  substitutes 
commercial  quality  standards  for 
Government  standards  as  examples  of 
higher-level  contract  quality 
requirements  which  may  be  invoked, 
and  permits  the  Govenmient  more 
flexibility  in  specifying  higher-level 
contract  quality  requirements.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed. 
Comments  from  small  entities 
concerning  the  affected  parts  will  be 
considered  in  accordance  with  Section 
610  of  the  Act.  Such  comments  must  be 
submitted  separately  and  should  cite  5 
U.S.C.  601,  et  seq.  (FAR  case  96-009). 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  collections  of  information  from 
offierors.  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  etseq. 

List  of  Sul^ects  in  48  CFR  Parts  46  and 
52 

Government  procurement 


Dated:  June  24. 1997. 
Edward  C  Loeb, 
Director,  Federal  Acquisition  Poiiey  Division. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  46  and  52  be  amended  as  set  forth 
below. 

1 .  The  authority  citation  for  48  CFR 
Parts  46  and  52  continues  to  read  as 
follows: 

AutkoiitT:  40  U.S.C.  im{dk  10  U.S.C 
chaptOT  137;  and  42  U.S.C  247S(c). 

PART  46— QUALITY  ASSURANCE 

2.  Section  46.202-4  is  revised  to  read 
as  follows: 


(a)  Higber-isvel  contact  quality 
requirement^ are  appropriate  in 
solicitations  and  contracts  for  complex 
and  critical  items  (see  46.203  (b)  and  (c) 
or  when  the  technical  requiisnents  of 
the  contract  require — 

(1)  Control  of  work  operations,  in- 
process  controls,  inspection,  etc.;  or 

(2)  Attention  to  organization, 
planning,  wock  instructions, 
docummitatieD  control,  advanced 
metrology,  etc. 

(b)  If  it  is  in  the  Govenunent's  interest 
to  require  that  higher- level  contract 
quality  requirements  be  maintained,  the 
contracting  officer  shall  use  tlie  clause 
prescribed  at  46.31 1  to  require  the 
contractor  to  comply  with  a 
Government-specified  inspection 
Systran,  quality  control  systnn,  or 
quality  program  [e.g..  ISO  9001.  9002,  or 
9003;  ANSI/ASQC  Q9001.  Q9002.  or 
Q9003;  ANSA/ASQC  E4;  ANSE/ASME 
NQA-1,  or  other  higher-level  contract 
quality  requirement).  The  contracting 
officer  shall  consult  technical  personnel 
before  including  either  a  specific,  or  a 
range  of  acceptsMe  higher-level  quality 
requirements  in  a  contract. 

3.  Section  46.311  is  revised  to  read  as 
follows: 

$46,311    Higher-ievei  contract  quaWy 
requirement. 

The  contracting  officer  shall  insert  the 
clause  at  52.246-11,  Higher- Level 
Contract  Quality  Requirement,  in 
solicitations  and  contracts  when  the 
inclusion  of  either  a  specific,  or  a  range 
of  acceptable  higher-level  contract 
quality  requirements  is  appropriate  (see 
46.202-4). 

PART  52— SOUCTTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Section  52.24fr-ll  is  revised  to  read 
as  follows: 
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?  52.246-1 1     Highflr-l  cv*>  Contrsr.  Quality 

h«sc!Uireme'".t. 

As  prescribed  in  46.311.  insert  the 

fol' owing  clause: 

Highe'--l*vc!  Contract  Qualifv  Requirement 

(XXX  19971 

The  Contractor  shall  complv  with  the 
higher-level  conLract  quality  requirement 

a  tied [Contracting 

Officer  insert  ihf  title  number,  and  date  of 

the  highT-level  contmr*  quality 
requirpwerti.  which  is  hereby  incorporated 
into  this  contrari 

(End  of  clause) 

(FRDoc  q?   17150  Filed  7-1-97;  8:45  am] 
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Department  of  the  Treasury 

Internal  Revenue  Service 
26  CFR  Parts  54  and  602 

Department  of  Labor 

Pension  and  Welfare  Benefits 

Administration 

29  CFR  Part  2590 

Department  of  Health  and 
Human  Services 

Health  Care  Financing  Administration 
45  CFR  Parts  146  and  148 

Approval  of  information  Collection 
Requirements  for  the  Joint  Interim  Rules 
for  Health  Insurance  Portability  for  Group 
Health  Plans,  and  the  Individual  Market 
Health  Insurance  Reform:  Portability  From 
Group  to  Individual  Coverage;  Federal 
Rules  for  Access  in  the  Individual 
Market;  State  Alternative  Mechanisms  to 
Federal  Rules;  Interim  Rules 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  54  and  602 

rr.D.  8716] 

RIN  1545-AV05 

DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2590 
RIN  1210-AA54 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

45  CFR  Parts  146  and  148 
RIN  0938-AiO8;  RIN  0938-AH75 

Approval  of  Information  Collection 
Requirements  for  the  Joint  Interim 
Rules  for  Health  Insurance  Portability 
for  Group  Health  Plans,  and  the 
Individual  Market  Health  Insurance 
Reform:  Portability  From  Group  to 
Individual  Coverage;  Federal  Rules  for 
Access  in  the  Individual  Market;  State 
AHemative  Mechanisms  to  Federal 
Rules 

AGENCIES:  Internal  Revenue  Service, 
Department  of  the  Treasury;  Pension 
and  Welfare  Benefits  Administration, 
Department  of  Labor;  Health  Care 
Financing  Administration,  Department 
of  Health  and  Human  Services. 
ACTION:  Interim  rules  with  request  for 
comments;  approval  of  information 

collection  requirements. 

« 

SUMMARY:  On  April  8,  1997,  the 
Department  of  the  Treasury,  the 
Department  of  Labor,  and  the 
Department  of  Health  and  Human 
Services  (Departments)  published  joint 
interim  rules  governing  the  access, 
portability  and  renewability 
requirements  for  group  health  plans  and 
issuers  offering  group  health  insurance 
coverage  in  connection  with  a  group 
health  plan.  The  rules  implemented 
changes  made  to  certain  provisions  of 
the  Internal  Revenue  Code  of  1986 
(Code),  the  Employee  Retirement 
Income  Securit>-  Act  of  1974  (ERISA), 
and  the  Public  Health  Service  Act  (PHS 
Act)  enacted  as  part  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA).  In 
the  April  8  publication,  the  Departments 
submitted  the  group  market  information 
collection  requirements,  for,  among 
other  things,  establishing  creditable 


coverage,  notice  of  special  enrollment 
rights,  and  notice  of  pre-existing 
condition  exclusion  periods,  to  the 
Office  of  Management  and  Budget 
(0MB)  for  emergency  review  under  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95).  In  addition,  on  April  8,  1997  the 
Department  of  Health  and  Human 
Services  submitted  the  HIPAA 
individual  market  information 
collection  requirements  to  OMB  for 
emergency  review  under  PRA  1995. 
This  document  amends  the  April  8 
Federal  Register  documents  to  properly 
display  the  OMB  control  numbers. 
DATES:  These  amendments  are  effective 
Junel,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russ  Weinheimer,  Internal  Revenue 
Service,  at  202-622-4695;  Gerald 
Lindrew,  Office  of  Policy  and  Research, 
U.S.  Department  of  Labor,  Pension  and 
Welfare  Benefits  Administration,  200 
Constitution  Avenue,  Room  N-5647, 
Washington,  DC  20210,  at  202-219- 
4782;  John  Burke,  Department  of  Health 
and  Human  Services,  Health  Care 
Financing  Administration,  at  410-766- 
1325.  (These  are  not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
interim  regulations  published  on  April 
8.  1997  (62  FR  16894  and  16985), 
contained  distinct  information 
collection  requests  (ICRs)  for  the  group 
and  individual  insurance  markets.  The 
ICRs  issued  by  the  Department  of  the 
Treasury  and  the  Department  of  Labor 
apply  to  employers  and  group  health 
plans.  The  ICRs  issued  by  the 
Department  of  Health  and  Himian 
Services  apply  to  health  insurance 
issuers. 

Department  of  the  Treasury  and 
Department  of  Labor  ICRs 

The  ICRs  on  group  health  plans' 
obligations  regarding  Establishing  Prior 
Creditable  Coverage  and  Notice  of 
Enrollment  Rights  are  prescribed  by  the 
statute.  The  ICRs  regarding  the 
certification  and  special  enrollment 
notice  obligations  of  health  insurance 
issuers  are  addressed  separately  in  the 
Department  of  Health  and  Human 
Services'  ICR. 

The  first  ICR  implements  statutorily 
prescribed  requirements  necessary  to 
establish  Prior  Creditable  Coverage.  This 
is  accomplished  primarily  through  the 
issuance  of  certificates  of  prior  coverage 
by  group  health  plans  or  by  service 
providers  with  which  the  group  health 
plans  contract  in  order  to  provide  these 
documents.  In  addition  this  ICR  permits 
the  use  of  a  notice  that  may  be  used  by 
the  plans  to  meet  their  obligations  in 
connection  with  periods  of  coverage 
ending  during  the  transition  period, 


October  1,  1996  through  May  31,  1997, 
s-aving  the  respondents  both  hours  and 
cost  during  that  period.  This  ICR  also 
covers  the  requests  that  certain  plans 
will  make  regarding  additional 
information  they  require  because  they 
are  using  the  Alternative  Method  of 
Crediting  Coverage.  Finally,  this  ICR 
also  includes  the  occasional 
circumstances  where  a  participant  is 
unable  to  secure  a  certificate  and  needs 
to  provide  some  supplemental  form  of 
documentation  in  order  to  establish 
prior  creditable  coverage. 

The  second  ICR,  Notice  of  Enrollment 
Rights,  imposes  disclosure  obligations 
on  plans  to  inform  a  participant,  at  the 
time  of  enrollment,  of  the  plan's  special 
enrollment  rules. 

The  third  ICR,  Notice  of  Pre-existing 
Condition  Exclusion,  concerns  the 
disclosure  requirements  on  those  plans 
that  contain  pre-existing  condition 
exclusion  provisions.  This  ICR  has  two 
components:  a  notice  to  all  participants 
at  the  time  of  the  enrollment  stating  the 
terms  of  the  plan's  pre-existing         , 
condition  provisions,  the  participant's 
rights  to  demonstrate  creditable 
coverage,  and  that  the  plan  or  issuer 
will  assist  in  securing  a  certificate  as 
necessary;  and  notice  by  the  plan  of  its 
determination  that  an  exclusion  period 
applies  to  an  individual. 

Department  of  Health  and  Human 
Services  ICRs 

The  Department  of  Health  and  Human 
Services  separately  issued  two 
Information  Collection  Requirements. 
The  first  one,  titled  Information 
Collection  Requirements  referenced  in 
HIPAA  for  the  Individual  Insurance 
Market,  will  ensure  that  the  issuers  in 
the  individual  market  will  provide 
individuals  with  documentation 
necessary  to  demonstrate  prior 
creditable  coverage.  These  information 
collection  requirements  will  also  give 
the  States  the  flexibility  to  implement 
State  alternative  mechanisms  to  protect 
HIPAA  eligible  individuals. 

The  second  information  collection 
requirements,  titled  Information 
Collection  Requirements  referenced  in 
HIPAA  for  the  Group  Health  Plans,  will 
ensure  that  the  issuers  in  the  group 
market  will  provide  individuals  with 
documentation  necessary  to 
demonstrate  prior  creditable  coverage, 
and  that  group  health  plans  notify 
individuals  of  their  special  enrollment 
rights  in  the  group  health  insurance 
market. 

Approval 

OMB  reviewed  the  Department  of  the 
Treasiuy's  collection  of  information 
collection  in  accordance  with  the 
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Paperwork  Reduction  Act  of  1995  (PRA 
95).  On  May  30, 1997,  under  OMB 
control  number  1545-1537,  OMB 
approved  the  information  collection 
requests  contained  in  (1)  26  CFR 
54.9801-3T,  54.9801^T  and  54.9801- 
5T  on  rules  relating  to  the  notices 
regarding  preexisting  condition 
exclusion  periods;  (2)  26  CFR  54.9801- 
5T  on  rules  relating  to  establishing  prior 
coverage;  and  (3)  26  CFR  54.9801-6T  on 
rules  relating  to  special  enrollment 
periods.  These  information  collection 
provisions  are  currentiy  approved  until 
November  30,  1997. 

OMB  also  reviewed  the  Department  of 
Labor's  collection  of  information 
requirements  in  accordance  with  the 
PRA  95,  44  U.S.C.  chapter  35,  and  5 
CFR  1320.11.  On  May  30,  1997,  OMB 
approved  the  information  collection 
requirements  contained  in  29  CFR 
2590.701-6  for  Notice  of  Special 
Enrollment  Rights  under  OMB  control 
number  1210-0101.  OMB  also  approved 
the  information  collection  requirements 
contained  in  29  CFR  2590.701-3, 
2590.701^,  and  2590.701-5  for  Notice 
of  Preexisting  Condition  Exclusion 
under  OMB  clearance  number  1210- 
0102.  In  addition,  OMB  approved  the 
information  collection  requirements 
contained  in  29  CFR  2590.701-5  for 
Establishing  Prior  Creditable  Coverage 
imder  OMB  control  number  1210-0103. 
These  information  collection  provisions 
are  currently  approved  until  December 
31,  1997. 

Finally,  OMB  reviewed  the 
Department  of  Health  and  Human 
Services'  collection  of  information 
requests  in  accordance  with  the  PRA  95. 
On  May  30,  1997,  under  OMB  control 
number  0938-0702,  OMB  approved  the 
information  collection  requests 
contained  in  45  CFR  146.111,  146.115, 
146.117,  146.150.  146.152,  146.160  and 
146.180  for  issuers  in  the  group  market 
on  demonstrating  prior  creditable 
coverage  and  notice  of  special 
enrollment  rights.  On  the  same  day, 
under  OMB  control  number  0938-0703, 
OMB  also  approved  the  information 
collection  requests  contained  in  45  CFR 
148.120,  148.122,  148.124,  and  148.128 
for  issuers  in  the  individual  market  on 
demonstrating  prior  creditable  coverage 
and  State  alternative  mechanisms. 
These  information  collection  requests 
are  currenUy  approved  until  December 
31.  1997. 

Statutory  Authorities 

The  Department  of  the  Treasury 
temporary  rule  is  adopted  pursuant  to 
the  authority  contained  in  26  U.S.C. 
7805  and  in  26  U.S.C.  9806,  as  added  by 
Section  401  (Pub.  L.  104-191,  101  Stat. 
1936). 


The  Department  of  Labor  interim  final 
rule  is  adopted  pursuant  to  the  authority 
contained  in  29  U.S.C.  1027.  1059,  1135, 
1171,  1194;  Section  101,  Public  L.  104- 
191,  101  Stat.  1936  (29  U.S.C.  1181); 
Secretary  of  Labor's  Order  No.  1-87,  52 
FR  13139,  April  21,  1987. 

The  Department  of  Health  and  Human 
Services  interim  final  rule  is  adopted 
pursuant  to  the  authority  contained  in 
Sections  2701  through  2723  of  the 
Public  Health  Service  Act  (PHS  Act,  42 
U.S.C.  300gg,  et.  seq.).  Sections  2741 
through  2763  of  the  PHS  Act,  and  2791 
through  2792  of  the  PHS  Act  as 
amended  by  HIPAA. 

List  of  Subiects 

26  CFR  Part  54 

Excise  taxes.  Health  insurance, 
Pensions,  Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  2590 

Employee  benefit  plans.  Employee 
Retirement  Income  Seciuity  Act,  Group 
health  plans.  Health  care.  Health 
insurance.  Reporting  and  recordkeeping 
requirements,  Welfare  benefit  plans. 

45  CFR  Parts  146  and  148 

Health  care.  Health  insurance. 
Reporting  and  recordkeeping 
requirements.  State  regulation  of  health 
insurance. 

Internal  Revenue  Service 

26  CFR  Chapter  I 

Accordingly,  26  CFR  Part  602  is 
amended  as  follows: 

PART  602— {AMENDED] 

1.  The  authority  citation  for  Part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

2.  In  §602.101,  paragraph  (c)  is 
amended  by  adding  entries  in  numerical 
order  to  the  table  to  read  as  follows: 

§  602. 1 01    OMB  Control  numbers. 


(c)  *  *  * 

CFR  part  or  section  where 
Identified  and  descht>ed 


Current  OMB 
control  No. 


54.9801-3T „ 1545-1537 

54.9801^T  1545-1537 

54.9801 -ST 1545-1537 

54.9801 -6T 1545-1537 


Dale  D.  Goode, 

Federal  Register  Liaision,  Assistant  Chief 
Counsel  (Corporate). 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Chapter  XXV 

Accordingly.  29  CFR  Part  2590  is 
amended  as  follows; 

PART  2590— {AMENDED] 

1.  The  authority'  citation  for  Part  2590 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1027,  1059, 1135, 
1171,  1194;  Sec.  101.  Pub.  L.  104-191.  101 
SUt.  1936  (29  U.S.C.  1181);  Secretary  of 
Labor's  Order  No.  1-87,  52  FR  13139,  April 
21,  1987. 

2.  hi  §  2590.701-3,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§  2590.701-3    Limitations  on  preexisting 
condition  exclusion  period. 

«         ♦         •         »         • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1210-0102.) 

3.  In  §  2590.701^,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 


§2590.701- 
coverage. 


Rules  relating  to  credttabie 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1210-0102.) 

4.  hi  §  2590.701-5,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§  2590.701  -6    Certification  and  disclosure 
of  previous  coverage. 

•  •        •        *        • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  numbers  1210-0102 
and  1210-0103.) 

5.  In  §  2590.701-6,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§  2590.701-6    Special  enrollment  periods. 

*  *         •         •         * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1210-0101.) 

Signed  at  Washington  D.C.  this  24th  day  of 
June,  1997. 
Alan  D.  Lebovvitz, 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor 

Health  Care  Financing  Administration 

45  CFR  Subtitle  A,  Subchapter  B 

Accordingly,  45  CFR  Parts  146  and 
148  are  amended  as  follows; 
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PART  146— {AMENDED] 

1.  The  authority  citation  for  Part  146 
continues  to  read  as  follows; 

Authority:  Sees.  2701  through  2763,  2791, 
and  2792  of  the  PHS  Act,  42  U.S.C.  300gg 
through  300gg-63,  300gg-91  and  300gg-92. 

2.  In  §146.111,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 

read  as  follows: 

§146.111     Limitations  on  preexisting 
condition  exclusion  period. 

*  »         «         «         * 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0938-0702.) 

3.  In  §146.115,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§  1 46. 11 5    Certification  and  disclosure  of 
previous  coverage. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0938-0702.) 

4.  In  §  146.117,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§  1 46. 11 7    Special  enrollment  periods. 

•  •         •         *         * 

(Approved  bv  the  Office  of  Management  and 
Budget  under  control  number  0938-0702.) 

5.  In  §  146.150.  by  adding  a 
parenthetical  at  the  end  of  the  section  to 

read  as  follows: 

§146.150  Guaranteed  availability  of 
coverage  for  employers  in  the  group 
market 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0938-0702.) 


6.  In  §  146.152,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§  146.152    Guaranteed  renewability  of 
coverage  for  employers  in  ttie  group 
market 


(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0938-0702.) 

7.  In  §  146.160,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§146.160    Disclosure  of  information. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0938-0702.) 

8.  In  §  146.180,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§  146  18C     Treatment  of  non-Federal 
governmental  plans. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0938-0702.) 

PART  148— [AMENDED] 

9.  The  authority  citation  for  Part  148 
continues  to  read  as  follows: 

Authority:  Sees.  2741  through  2763,  2791, 
and  2792  of  the  Public  Health  Service  Act  (42 
U.S.C.  300gg-41  through  300gg-63.  300gg-91 
and  300gg-92). 

10.  In  §  148.120,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 


§148.120    Guaranteed  availability  of 
individual  health  insurance  coverage  to 
certain  individuals  with  prior  group 
coverage. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0938-0703.) 

11.  In  §  148.122,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§  148.122    Guaranteed  renewability  of 
individual  health  insurance  coverage. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0938-0703.) 

12.  In  §  148.124,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows: 

§  1 48. 1 24    Certification  and  disclosure  of 
coverage. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0938-0703.) 

13.  In  §  148.128,  by  adding  a 
parenthetical  at  the  end  of  the  section  to 
read  as  follows; 

§  1 48. 1 28    State  flexibility  in  individual 
market  reforms — altemative  mechanisms. 

***** 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0938-0703.) 

Dated:  June  26,  1997. 
Edwin  J.  Glatzei, 

Director,  Management  Analysis  and  Planning 
Staff,  Office  of  Financial  and  Human 
Resources.  Health  Care  Financing 
Administration,  Department  of  Health  and 
Human  Services. 

[FR  Doc.  97-17379  Filed  7-1-97;  8:45  ami 
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Title  3— 

The  President 


Proclamation  7011  of  June  30.  1997 

To  Implement  the  World  Trade  Organization  Ministerial  Dec- 
laration on  Trade  in  Information  Technology  Products  and 
the  Agreement  on  Distilled  Spirits 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1  On  December  13,  1996.  the  first  Ministerial  Meeting  of  the  World  Trade 
Organization  ("the  WTO'")  issued  a  Declaration  On  Trade  In  Information 
Technology  Products  ("the  ITA"),  which  established  a  framework  for  expand- 
ing world  trade  in  information  technology  products  and  enhancing  market 
access  opportunities  for  such  products.  To  implement  that  declaration.  42 
WTO  members  and  governments  in  the  process  of  acceding  to  the  WTO 
agreed  to  eliminate  duties  on  information  technology  products.  These  prod- 
ucts encompass  computers  and  computer  equipment,  semiconductors  and 
integrated  circuits,  computer  software  products,  telecommunications  equip- 
ment, semiconductor  manufacturing  equipment,  and  computer-based  analyt- 
ical instruments.  The  participants  further  agreed  on  the  common  objective 
of  achieving,  where  appropriate,  a  common  classification  of  such  goods 
for  tariff  purposes  within  the  existing  nomenclature  of  the  Harmonized 
Commodity  Description  and  Coding  System  (HS).  and  on  a  possible  future 
joint  suggestion  to  the  World  Customs  Organization  to  update  existing  HS 
nomenclature  or  to  otherwise  remedy  any  divergence  in  classification  of 
such  goods  or  in  interpretation  of  the  HS  nomenclature. 

2.  The  United  States  and  the  European  Union,  on  behalf  of  its  15  member 
states,  also  reached  agreement  at  the  WTO  Ministerial  Meeting  on  the  elimi- 
nation of  duties  on  certain  distilled  spirits. 

3.  Section  lll(b]  of  the  Uruguay  Round  Agreements  .'\ct  (URAA)(19  U.S.C. 
3521(b))  authorizes  the  President  to  proclaim,  the  modification  of  any  duty 
or  staged  rate  reduction  of  any  duty  set  forth  in  Schedule  XX  for  products 
in  tariff  categories  that  were  the  subject  of  reciprocal  duty  elimination  or 
harmonization  negotiations  during  the  Uruguay  Round,  if  the  United  States 
agrees  to  such  action  in  a  multilateral  negotiation  under  the  auspices  of 
the  WTO  and  after  compliance  with  the  requirements  of  section  115  of 
the  URAA  (19  U.S.C,  3524).  The  products  covered  by  the  ITA  and  the 
Agreement  on  Distilled  Spirits  were  the  subject  of  reciprocal  duty  elimination 
negotiations  during  the  Uruguay  Round. 

4.  Accordingly,  pursuant  to  section  111(b)  of  the  URAA.  I  have  determined 
to  proclaim  modifications  in  the  tariff  categories  and  rates  of  duty  set  forth 
in  the  Harmonized  Tariff  Schedule  ("the  HTS"),  as  set  forth  in  the  Annexes 
to  this  proclamation. 

5.  Proclamation  6763  of  December  23.  1994.  implemented  the  tariff  and 
other  customs  treatment  resulting  from  the  Uruguay  Round  of  multilateral 
trade  negotiations,  as  set  forth  in  Schedule  XX,  with  respect  to  the  United 
States.  Proclamation  6641  of  December  15.  1993.  implemented  the  North 
American  Free  Trade  Agreement  ("the  NAFTA")  with  respect  to  the  United 
States  and  incorporated  in  the  HTS  the  tariff  modifications  and  rules  of 
origin  necessary  or  appropriate  to  carry  out  or  apply  the  NAFTA.  Certain 
tariff  provisions  established  by  these  proclamations,  including  staged  reduc- 
tions in  rates  of  duty,  and  certain  NAFTA  rules  of  origin  must  be  modified 
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in  light  of  the  implementation  of  the  ITA,  to  ensure  that  the  previously 
proclaimed  tariff  and  other  customs  treatment  will  be  continued,  and  to 
take  into  account  the  tariff  treatment  provided  for  in  the  ITA.  Accordingly, 
I  have  determined  to  modify  the  HTS  in  order  to  continue  or  provide 
such  tariff  and  other  customs  treatment. 

6.  Section  604  of  the  Trade  Act  of  1974,  as  amended  ("the  1974  Act") 
(19  U.S.C.  2483),  authorizes  the  President  to  embody  in  the  HTS  the  substance 
of  the  relevant  provisions  of  that  Act,  and  of  other  acts  affecting  import 
treatment,  and  actions  thereunder,  including  removal,  modification,  continu- 
ance, or  imposition  of  any  rate  of  duty  or  other  import  restriction. 

NOW,  THEREFORE.  I,  WILLIAM  J.  CLINTON.  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  lav»rs  of  the  United  States  of  America,  including  but  not  limited 
to  section  111(b)  of  the  URAA  and  section  604  of  the  1974  Act,  do  hereby 
proclaim: 

(1)  In  order  to  provide  for  the  immediate  or  staged  elimination  of  duties 
on  the  information  technology  products  covered  by  the  ITA  and  on  certain 
distilled  spirits,  and  to  make  conforming  changes  in  other  provisions,  the 
HTS  is  modified  as  set  forth  in  the  Annexes  to  this  proclamation. 

(2)  The  modifications  to  the  HTS  made  by  this  proclamation  shall  be 
effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  dates  specified  in  the  Annexes  to  this  proclama- 
tion. 

(3)  All  provisions  of  previous  proclamations  and  Executive  orders  that 
are  inconsistent  with  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  June,  in  the  year  of  our  Lord  nineteen  hundred  and  ninety-seven,  and 
of  the  Independence  of  the  United  States  of  America  the  two  hundred 
and  twenty-first. 


IXnAJ^^'^iM^^^w 


Annex    I 

Modifications  to  the  Harmonized  Tariff 
Schedule  cf  the  United  States  ("HTS") 


The  Harmonized  Tariff  Schedule  of  the  United  States  ("HTS")  is  modified  as 
provided  below,  with  bracketed  matter  included  to  assist  in  the  understanding  cf 
proclaimed  modifications.   The  following  supersedes  matter  in  the  HTS   The 
subheadings  and  superior  text  are  set  forth  in  columnar  format,  and  material  in 
such  columns  is  inserted  in  the  colunms  of  the  HTS  designated 

"Heading/Subheading",  "Article  Description",  "Rates  of  Duty  1  General"   "Rates 
of  Duty  1  Special",  and  "Rates  of  Duty  2",  respectively. 

Section  A.   Effective  with  respect  to  articles  entered,  or  withdrawn  from 
warAouse  for  consumption,  on  or  after  January  1,  1996,  the  tariff 
classification  rules  ("TCRs")  of  subdivision  (t)  of  general  note  12  are  modified 
by  redesignating  TOR  5  for  chapter  85  as  TCR  5A ,  and  by  inserting  the  following 
new  TCR  5  immediately  after  TCR  4  for  such  chapter: 


"5.  »  ch«ng«  to  tiriff  it« 
850*. 90. 70." 


850*. 40. 40  frcffi  any  other  tariff  item,  except  froa  tariff  ita 


Section  B.   Effective  with  respect  to  articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  July  1.  1997. 

(1).   General  note  4(d)  is  modified  by  deleting  "8471.49.37  Argentina", 
"8471.60  57  Argentina",  "8471.70,50  Philippines",  "8524  99.40  Argentina"  and 
"8536.90.00  Argentina"  and  by  inserting  "8524.99.60  Argentina",  "8524  99.90 
Argentina",  "8536.90.40  Argentina"  and  "8536  90  80  Argentina"  in  numerical 
sequence . 

(2).   General  note  ll(d)(viii)  i.s  modified  bv  delering  "2208  40.00"  and 
inserting  "2208.40"  in  lieu  thereof 

(3).   The  tariff  classification  rules  ("TCRs")  of  subdivision  (t)  of  general 
note  12  are  modified  as  follows: 

(a).   TCR  129(A),  TCR  130(B),  TCR  131(B),  TCR  132(B),  TCR  133.  TCR  134(B), 
TCR  135.  TCR  136,  TCR  137(A)(2),  TCR  137(B)(2),  TCR  138,  TCR  139(A)(2),  TCR 
139(B)(2),  TCR  140,  TCR  141(A)(2),  TCR  141(B)(2),  TCR  142,  TCR  143(A)(2),  TCR 
143(B)(2),  TCR  144,  TCR  145(A)(2),  TCR  145(B)(2),  TCR  146,  TCR  147(B).  TCR  148, 
TCR  149(B),  TCR  150,  TCR  151(B),  TCR  152.  TCR  153(B),  TCR  154,  TCR  155(B),  TCR 
156,  TCR  157(B),  TCR  159(B),  TCR  161(B),  TCR  164(B)  and  TCR  166(B)  for  chapter 
84  are  each  modified  by  deleting  from  such  rules  "8466.93.30  or  8466.93.45,"  and 
inserting  "8466.93.30,  8466.93.47  or  8466.93  53,"  in  lieu  thereof 

(b).   TCR  158,  TCR  160,  TCR  162,  TCR  163,  TCR  165  and  TCR  167  for  chapter  84 
are  each  modified  by  deleting  from  such  rules  "8466.93.30  or  8466,93.45."  and 
inserting  "8466.93.30,  8466  93.47  or  8466.93.53."  in  lieu  thereof. 

(c).   TCR  168,  TCR  170,  TCR  172,  TCR  174,  TCR  176,  TCR  178  and  TCR  179  for 
chapter  84  are  each  modified  by  deleting  from  such  rules  "8466.94.60  or"  and 
inserting  "8466.94.55,  8466.94.65  or"  in  lieu  thereof. 

(d).   TCR  169(B),  TCR  171(B),  TCR  173(B),  TCR  175(B)  and  TCR  17"(B^  for 

chapter  84  are  each  modified  by  deleting  from  such  rules  "8466.94.20  or 

8466.94  60"  and  inserting  "8466.94.20,  8466,94.55  or  8466.94.65"  in  lieu 
thereof 


(e) .   TCR  207  for  chapter  84  is  modified  by  deleting  from  such  rule  "item 
8473.10.30"  and  inserting  "items  8473  10  20  or  8473  10  40"  in  lieu  thereof. 

(f).   TCR  222,  TCR  223  and  TCR  224  for  chapter  84  are  each  modified  by 
deleting  from  such  rules  "item  8477.90.20"  and  inserting  "items  8477.90.15  or 
8477.90.25"  in  lieu  thereof. 
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Section  B.   (con.) 
(3).   (con.): 

(g)    TCR  222(A)  and  TCR  223(A)  for  chapter  84  are  each  modified  by  deleting 
from  such  rules  "item  8477.90.40."  and  inserting  "items  8477.90.35  or 
8477.90.45."  in  lieu  thereof. 

(h).   TCR  224(A)  for  chapter  84  is  modified  by  deleting  from  such  rule  "item 
8477.90.60."  and  inserting  "items  8477.90.55  or  8477.90.65,"  in  lieu  thereof. 

(I).   TCR  5  for  chapter  85  is  modified  by  deleting  from  such  rule  "item 
8504.90.70"  and  inserting  "items  8504.90.65  or  8504.90.75"  in  lieu  thereof 

(j)    TCR  77.  79,  79A.  80(C).  82,  83  and  94  for  chapter  85  are  each  modified 
by  deleting  from  such  rule  "8529.90.19  or  8529.90.23"  and  inserting  "8529.90.19. 
8329.90.22  or  8529.90.24"  in  lieu  thereof. 

(k)    TCR  84   92A,  92B  and  92K  for  chapter  85  are  each  modified  by  deleting 
from  such  rule  "8529.90.23"  and  Inserting  "8529.90.22,  8529.90.24"  in  lieu 
thereof. 

(1)   TCR  99  for  chapter  85  is  modified  by  deleting  from  such  rule 
-8529.90.73  or  8529.90.76"  and  inserting  "8529.90.73,  8529,90.74  or  8529.90.77" 
in  lieu  thereof. 

(m)    TCR  100(A)  and  100(B)  for  chapter  85  are  each  modified  by  deleting  from 
such  rule  "8529.90.83  or  8529.90.85"  and  inserting  "8529.90.83,  8529.90,84  or 
8529.90.87"  in  lieu  thereof. 

(n) .   TCR  104  for  chapter  85  is  modified  by  deleting  from  such  rule  "item 
8531.90.40."  and  inserting  "items  8531.90.10  or  8531.90.30^'  in  lieu  thereof. 

(o).   TCR  106  for  chapter  85  is  modified  by  deleting  from  such  rule  "item 
8531.90.40:"  and  inserting  "items  8531.90.10  or  8531  90.30:"  in  lieu  thereof. 

(p).   TCR  117(A).  TCR  117(B).  TCR  120(A).  TCR  120(B),  TCR  121(A)  and  TCR 
121(B)  for  chapter  85  are  each  modified  by  deleting  from  such  rules  "items 
8538.90.20"  and  inserting  "items  8538.90.10,  8538.90.30"  in  lieu  thereof. 

(q).   TCR  144(A)  and  TCR  144(B)  for  chapter  85  are  each  modified  by  deleting 
from  such  rules  "items  8543.90.15  or  8543.90.55"  and  inserting  "items 
8543.90.15.  8543.90.64  or  8543.90.68"  in  lieu  thereof. 

(r).   TCR  70  for  chapter  90  is  modified  by  deleting  from  such  rule  "items 
9030.90.25  or  9030.90.65"  and  inserting  "items  9030.90.25,  9030.90.64  or 
9030.90.68"  in  lieu  thereof. 

(4).   Subheading  2208.40.00  is  superseded  by: 


••2208. 40 

22OB.4O.20 

2208.40.40 


[Undcnatured  ethyl  alcohol  of  an...:] 
Run  and  tafia: 

In  containers  each  holding  not  over  4 
(iters: 

Valued  not  over  U  per  proof 
liter 


Set  sectior  A   free  (A»,CA,E, 


of  Annex  11 
to  this 
proclamation 


ID 
22.2«/pf. 

liter  (MX) 


Valued  over  »S  per  proof  liter See  section  A  Free  (A»,CA,E, 

of  Annex  11  ID 

to  this  22.2«/p*. 

*      proclamation  liter  (MX) 


»1.32/pf. 
liter 


t1.J2/pf. 

liter" 
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Section  B.       (con.) 
(4).      (con.): 


"2?C8.40 
(con.) 


2208.40.60 


2208.40.80 


ri.>ndcna'ured  ethyl   alcohol   of  en...:l 
Hun  and  tafia  (con. ): 

In  contairters  each  hoi  dins  over  4 
liters: 

Valued  not  over  69t  per  proof 

I'ter See  section  *        free  (**,CA,E, 

of  Anrwx   11  I L ) 

to  this  22.2«/pf. 

proclawetion  liter  (MX) 

Valued  over  69«  per  proof   liter See  section  A       free  !A*,CA,E, 


of  Af«ex   II 

ID 

to  thi« 

22.2«/pf. 

proclamation 

liter   (KX) 

(5).      Subheading   7017.10.00    is   superseded  by: 


"7017,10 
7017.10.30 


7017.10.60 


tLaboratory,  hygienic  or...] 

Of  fused  quartz  or  other  fused  silica: 
Quartz  reactor  tubes  and  holders 
designed  for  insertion  into  diffusion 
and  oxidation  furnaces  for  production 

of  semicontXjctor  wafer* See  section  A 

of  Annex  II 
to  this 
proclamation 

Other : See  section  A 

of  Annex  I  I 
to  this 
proctamar 'on 

(6),   Heading  7020,00.00  is  superseded  by: 

"7020.00     Other  articles  of  glass: 
7020.00.30       Quartz  reactor  tubes  and  holders  designed 
for  insertion  into  diffusion  and  oxidation 
furnaces  for  production  of  semiconductor 

"a'ers See  section  A 

of  Annex  1 1 
to  this 
proclamat  ion 


Free  (A,E,IL,J, 

MX) 
0.5X  (CA) 


free  (A,E,IL,J, 

MX) 
0.5X  (CA) 


free  CA.E.IL.J, 

MX) 
0.6X  (CA) 


free  (A,E,IL,J, 

NX) 
0.6X  (CA) 


J1.32/pf. 

liter 


J1.32/pf. 

liter" 


SOX 


SOX" 


55X 


55X" 


7020.00.60       Other see  section  A 

of  Annex  II 
to  this 
proclamation 

(7).      The    additional   U.S.    notes    to   chapter   84   are   modified: 

(a).      by   deleting   "8479,89.95"    from   additional   U.S.    note    1   and   inserting 
"8479,89,97"    in   lieu   thereof,    and  by   deleting    "8479,90.95"    from   such   note   and 
inserting   "8479.90,97"    in   lieu   thereof. 

(b) .      by   inserting   the    following  new  additional   US,    note: 

"3.     for  the  purposes  of  subheadings  8466.10.40,   8466.20.40,   8466.30.20  and  8466.30.40,    the 
expression  "machines  described  in  additional  U.S.   note  3  to  chapter  84"  means  any  o*   the 
following  machines:     machines  of  subheading  84S6. 10.60;   machines  of  subheading  84S6.9\- 
machines  of  8456.99.10;  machines  of  subheading  8456.99.70;   machines  of  subheading  8462.21, 
or  8462.29.40;  machines  of  subheading  8464.10  for  sawing  monocrystal   semiconductor  boules 
slices,   or  wafers   into  chips;   machines  of  subheading  8464.20.10;  machines  of  subheading 
8464.90.10;  nachines  of  subheading  8464.90.60." 


40 
into 
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Sectlon  B .   ( con . ) 


(8).      Subheadings   8421.19.00  and   8421.91.60   are   superseded  and   the   following 
Inserted,    in  numerical  sequence,    in  lieu  thereof: 


"8*21.19 
8421. 19. }0 


8421.19.90 


"8421. 91. TO 


S421 .91.90 


(Ctntrifuget,    Including  ctntrifugal... :] 

(Centrifuges,   including  e«ntrifug*l  drytrc) 
Oth«r: 

Spin  drytrt  far  saaicanduetor 

waftr  procaating Set  section  A 

of  Annex    1 1 
to  this 
proclaiMt  ion 


OtiMr. 


(Tarts:] 

(Of  cantrifugas,...:] 

Of  spin  dyars  of  tuUtaadIng 
8421. 19. JO 


Othar. 


See  section  A 
of   Annex   II 
to  this 
pra^laMtion 


See  section  A 
of   Annex    1 1 
to  this 
proclamtion 

Sea  section  A 
of  Annex   1 1 
to  this 
pr act  ana  tier 


rraa  (A,C*,E,ll, 
J.HX) 


tr—  (A,C,CA,E, 
tL.J.NX) 


Free  (A.CA.E.IL, 
J, NX) 


Fraa  (A,CA,E,II., 
J,»«> 


nx 


25X" 


2SX 


2SX" 


(9)    Subheadings  8424.30.90,  8424.89.90  and  8424.90  90  are  superseded  and  the 
following  inserted,  in  nuaerical  sequence,  in  lieu  thereof: 


■8424. JO. 40 


[Mechanical   appliances  (whathar  or...:] 
[Steam  or   sand  blasting...:] 

Oeftash  nachinas  for  cleaning  and 
reoovir^f  contaaiinants  froa  the  aatal 
leads  of   seniconductor  pacltagcs  prior 
to  the  electroplating  process  (deflash 
by  projactila  beads) 


8424.30.80 


"842*. 89. 50 


8424.89.70 


■8424.90.60 


8424.90.30 


Otitar . 


(Other  appliances:] 
(Other:] 

Spraying  appliances  for 
developing  saaii conductor  uafara; 
spraying  appliances  for 
etching,  davaloping,  stripping  or 
cleaning  flat  panel  displays; 
daflask  aachinas  for  cleaning  and 
reanving  contaaiinants  fron  the 
metal    leads  of  semiconductor 
paclcsgas  prior  to  the 
electroplating  process  (deflash 
by  high  pressure  spray) 


See  section  A 
of   Annex    N 
to   this 
proclamation 

See   sect  ion  » 

of  Annex  I  1 
to  this 
proclematton 


Olker. 


of  spraying  appliances  of  subheading 
8424.89  for  etching,  developing, 
stripping  or  cleaning  seaiiconductor 
wafars  and  flat  panel  displays 


Other . 


See  sect  ion  A 
of  Annex  1 1 
to  tiiis 
proclamation 

See  section  A 

of  Annex  II 
to  this 
proclamation 


See  section  A 

0*  Annex  1 1 
to  this 
proclamation 

See  sect :on  A 
of  Annex  1 i 
to  this 
proclamat  ion 


free  <A,CA,C,ll, 

J, MX) 


35X 


free  {A,CA,E,IL,   J5V' 
J, NX) 


free  (A,CA,I,IL,   J5X 
J, NX) 


Free  (A,B,CA,E, 
IL.J.NX) 


Free  (A,CA,E,IL, 

.i.NX) 


Free  (A,I,CA,E, 
IL.J.NX) 


35X- 


3SX 


351" 
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Section  B.   (con.) 

(10).   The  article  description  for  subheading  842^.89.30  is  modified  bv  deleting 
the  word  "designed". 

(11).   Subheadings  8428.20.00,  8428.33.00,  8428.39.00  and  8428,90.00  are 
superseded  and  the  following  inserted,  in  numerical  sequence,  in  lieu  thereof: 


"3428.20 
8428.20.40 


[Other  lifting,  handling,  loading  or. .. :] 
Pneunatic  elevators  and  conveyors: 

Automated  tnachioes  for  transport, 
handling  and  storage  of  se<nfconductor 
wafers,  wafer  cassettes,  wafer  boxes 
and  other  material  for  sefni conductor 
devices 


8428.20.80 


"8428.33 
8428.33.40 


Other. 


[Other  continuous-action  elevators...:] 
Other,  belt  type: 

Automated  machines  for  transport, 
handling  and  storage  of 
seffli conductor  wafers,  wafer 
cassettes,  wafer  boxes  and  other 
material  for  semiconductor 
devices 


See  section  A 
of  Annex  II 
to  this 
proclamation 

See  section  A 
of  Annex  II 
to  this 
proclamation 


8428.33.80 


8428.39 
8428.39.40 


Other. 


Other: 


See  section  A 

of  Anriex  1 1 
to  this 
proclamation 

See  sect  ion  A 

of  Annex  1 ! 
to  this 
proclamation 


AutOfnated  machines  for  transport, 
handling  and  storage  of 
semi  conductor  wafers,  wafer 
cassettes,  wafer  boxes  and  other 
material  for  sefniconductor 
devices 


8428.39.80 


8428.90 
8428.90.40 


Other. 


Other  machinery: 

Automated  machines  for  transport, 
handling  and  stcrage  of  semiccrtducto' 
wafers,  uafer   cassettes,  wafer  boxes 
and  other  material  for  semiconductor 
devices 


8428.90.80 


Other. 


See  section  A 
of  Annex  1 1 
to  this 
proclamation 

See  sect  ion  A 
cf  Annex  II 
to  th-s 
proclamat  ion 


See  sect  ion  A 
of  Annex  II 
to  this 
proclamation 

See  section  A 

of  Annex  I ! 
to  this 
proclamation 


Free  (A,CA,E,IL, 
J. MX) 


free  (A,B,C,CA, 
E,!L,J,NX) 


35X 


35X" 


free  (A,CA,E,IL, 

J,  MX) 


35X 


Free  (A,B,C,CA,    35X 
E,a,J.MX) 


Free  (A,CA,E,IL, 
J.HX) 


Free  (A,B,C,CA, 
£.1L.J,W() 


3SX 


35X 


free  (A,CA,E,IL, 

J) 
0.4X  (MX) 


Free  (A,B,C,CA, 
E,IL,J) 

0.<.\  (MX) 


35X 


35X- 
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Section  B.   (con.) 

(12).      Subheading  8631.39.00   is  superseded  by: 

(Partt  suitable  for  use  (olcly  or  principally 
Nith  tiM  Mchlnery  of  headings  M2S  to  M30:] 
[Of  MChinery  of  headina  8428:] 
"84 J 1.39  Other: 

8431.39.40  Of  automated  nachines  for 

transport,  handling  and  storage 
of  seaiconductor  wafers,   wafer 
cassattes,  wafer  boxes  and  other 
■attrlal  for  saaiconduetor 

devices See  section  «        free  (*,CA,E,IL,      3SX 

of  Annex  II  J,NX) 

to  this 

proclsastion 

8431.39.80  Other See  section  i        free  (A,B,CA,E,        35X" 

of  Anne>    II  IL.J.MX) 

to  this 

proclsaation 

(13)        Subheadings    8456.10.50   and   8456.99.50   are   superseded  and   the    following 
inserted,    in  numerical   sequence,    in  lieu  thereof: 

(Hachine  tools  for  working  any...:] 

(Operated  by  laser  or  other  light  or...:] 
"Other: 
84S6. 10.60  For  use  in  the  production  of 

semiconductor  wafers;   lasercutters 
for  cutting  contacting  trades  in 

sen  i  conduct  or  production See  section  A        Free  (A,CA,E,1L,      35X 

of  Amex   II  J, MX) 

to  this 

proclaeiation 

84S6. 10.80  Other See  section  A        Free  (A,CA,E,ll,      3»" 

of  Annex  II  J.MK) 

to  this 
proclaastion 
[Other:] 

[Other:] 

"Other: 
84S6.99.70  For  stripping  and  cleaning 

semiconductor  wafers See  section  A   Free  (A,CA,E,IL,   3SX 

of  Annex  tl  J,HX) 

to  this 

proclamation 

8456.99.90  Otlier See  section  A   free  (*,CA,E,IL,   35X" 

of  Amex  II         J,HX) 

to  this 

proclamation 

(14).      The   article  description  for  subheading  8456.99.10   Is  modified  by  deleting 
the   word   "designed",    and  by  deleting   the   expression   "of   semiconductor   device 
designs"   and   inserting   in  lieu  thereof  "for  patterns  on  semiconductor   devices". 

(15).      Subheadings   8462.21.00  and  8462.29.00  are   superseded  by: 

[Machine  tools  (including  presses)  for...:] 
(tending,   folding,   straightening  or...:] 
"8462.21  Niaerically  controlled: 

8462.21.40  For  bending,   folding  and 

straightening  semiconductor  leads...    See  section  A       Free  (A,CA,E,U,      lOX 

of  Amex   II  J, MX) 

to  this 
proclamation 

8462.21.80  Other 4.4X  Free   {«,C»,E,!L,      30X 

J, MX) 

8462.29  Other: 

8462.29.40  For  bending,  folding  and 

straightening  semiconductor  leada...  See  section  A   Free  (A,CA,E,IL,   30X 

of  Annex  II         J, MX) 

to  this 

proclamation 

8462.29.80  Ottier 4.4X  Free   (»,CA,E,K,      SOX" 

J, MX) 
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(16).      The  article   description  for  subheading  8464.20.10  Is  modified  by  deletine 

the   expression    "Machines    designed    to   process"    and   inserting  in  lieu   thereof   "For 
processing   of" 

(17).      The    article   description   for   subheading   8464.90.10   is  modified  by  deletine 
such   description  and   inserting   in   lieu  thereof   "For  scribing  or   scoring 
semiconductor  wafers:    for   wet-etching   semiconductor   wafers" 

(18).      Subheading  8464.90.50   is   superseded  by: 

[Machine    tools   for  working  stone    ...:] 
[Other: 
"8464.90.60  For  wet -developing  or   -stripping 

semiconductor  wafers;    for  wet-etching, 
-developing,    or   -stripping  flat  paf>el'  . 

'*^*P^'y* See  section  A        Free  <A,CA,E,U,       35X 

of   Annex    II  J,|«) 

to   this 
p^oclanat  'or 

8464.90.90  Other  e  ■       . 

"^"••^ See  section  A        Free  (A,CA,E,ll,      35X" 

of  Annex   U  J, MX) 

?c   this 
proclamation 

(19).      Subheading   8465.99.00    is   superseded  by: 

[Machine  tools  (including  nachines  for...:) 
[Other:} 
"8465.99  other: 

8465.99.40  Oeflash  machines   for   cleaning  and 

removing  contaminants   from  the 
inetal    leads   of   seflii  conduct  or 
pacicages  prior    tc   the 
electropleting  process  (deflash 

by  chemical    bath) See   section  A        free  (A.CA.E.U,       JSX 

of  Annex  II  J,NX) 

tc   this 

proctanetion 

'*""'°  °*^«^ See  section  A        Free  (A.CA.t.ll.      35X" 

of  Annex   It  J.HX) 

V  to  this 

proclamation 

(20).      Subheadings    8466,10.00,    8466.20.90,    8466    30.30,    8466   30   50      8466   91   50 
8466.93.45,    8^66    93.90,    8466.94.60   and   8466.94.80   are   superseded   and   the      '       ' 
following   inserted,    in  numerical   sequence,    in   lieu   thereof: 

[Parts  and  accessories  suitable  fo^  use...:) 
"8466.10         Tool  holders  and  self-opening  cJieheads: 
8466.10.40  Tool  holders  for  the  machines 

described  in  additional  U.S.  rwte  3 

to  chapter  84 See  section  A   Free  (*,CA,E,  IL,   45X 

of  Amex  II  J.HX) 

to  this 

proclanation 

8466.10.80  other see  section  A   Free  (A.CA.E,  IL,   4SX" 

of  Anrwx  II         J, MX) 

to  this 

proclamation 
IWorit  holders:] 

■8466.20.40  For  the  machines  described  in 

additional  U.S.  note  3  to  chapter  84 See  section  A   free  IA,CA,E,IL,   35X 

of  Annex  I!         J,|«) 

to   this 
'  proclamation 

8466.20.80  nth*r 

'""•'^ See  section  *        Free  (A,CA,E,IL,      35X" 

of  Annex    11  J, MX) 

to   this 
proc  I  ama  1 1  on 
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(20).   (con.): 

(Parts  and  accessories  suitable  for  use...:] 
[Dividing  heads  and  other  special...:] 
(Other  special  attachments:] 

"for  the  nachines  described  in 
additional  U.S.  rwte  3  to 
chapter  84: 

8466.30.20  Machines See  section  A 

of  Annex  1 1 
to  this 
proclamation 

8466.30.40  Other See  section  A 

of  Annex  1 1 
to  this 
proclamation 
Other: 

8466.30.60  Machines See  section  A 

of  Annex  1 1 
to  this 
proclamation 

8466.30.80  Other See  section  A 

of  Annex  ! I 
to  this 
proclmation 
(Other:} 

(for  machines  of  headings  8464:1 
"Other: 

Of  machines  of  subheading 

8464.10  for  sauing 

monocrystal  senicont^jctor 

boules  into  slices,  or 

wafers  into  chips; 

of  nachines  of  subheading 

8464.20.10;  of  nachines 

of  subheading  8464.90.10; 

of  nachines  of  subheading 

84«4.90.60 *. See  section  A 

of  Annex  1 1 
to  this 
proc I ama  t  i  on 

See  section  A 

of  Annex  II 
to  this 
proc  I  ama  t '  or 
(For  Machines  of  headings  84S6  to  8461:] 
[■ed,  base,  table,  head,...:] 
(Other:) 

Of  nachines  of 
subheading  84S6. 10.60; 
of  machines  of 
subheading  8456.91;  of 
nachines  of  8456.99.10; 
of  machines  of 
subheading  8456.99.70. 


8466.91.40 


8466.91.80 


Other. 


"8466.93.47 


8466.93.53 


^8466.93.85 


otiwr. 


See  sect  ion  A 
of  Annex  II 
to  this 
proclamation 

i,.n 


(Other:] 

(Other:] 

Of  machines  of 
subheading  8456.10.60; 
of  machines  of 
subheading  8456.91;  of 
SKhines  of  8456.99.10; 
of  nachines  of 
sUiheading  8456.99.70... 


8466.93.95 


Other. 


See  sect  ion  A 
of  Annex  II 
to  This 
proclamation 

4.7X 


Free  (A,CA,E,IL,   35X 

J.KX) 


free  (A,CA,E,1L,   45il 
J, MX) 


free  (A,CA,E,IL,   35X 
J, MX) 


Free  (A,CA,E,ll,   45X" 
J, MX) 


free  (A,CA,E,U,   35X 
J, MX) 


free  (A.CA.E.IL,   35X" 
J, MX) 


free  (A,CA,E,1L,   35% 
J, MX) 


free  (A,CA,E,IL,   35X" 
J, MX) 


free  (A,CA,E,H.,   35X 
J, MX) 


free  (A,CA,E,!L,   35X" 

J,  MX) 
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(20).      (con): 


8466. 94. SS 


(Parts  ar>d  accessories  tuUsbta  for\ise...:) 
rother-l 

!For  machines  of  heading  8462  or  8463:) 
(Other:) 

"Bed,   base,   table,   cotuwi, 
cradle,    frame,    bolster, 
crown,    slide,    rod,    tailstock 
and  hesdstock  castings, 
weidaents  or   fabrications: 
Of  machines  of 
subheading  8462.21.40  or 
8462.29.40 


See  section  A 
of  Annex   It 
to  this 
proclamation 


free  tA,CA,E,IL,      35X 
J.MX) 


8466.94.65 


8466.94.75 


Other 4.7J[ 

Other: 

Of  nachirws  of 
subheading  8462.21.40  or 
8462.29.40 


See  section  A 

of  Annex  1 1 
to  this 
proclamation 


8466.94.85 


Other 4./X 


Free  (A,CA,E,IL, 

J.m) 


free  (A,CA,E,!l, 

J, MX) 


Free   (A,CA,E,IL, 
J, MX) 


35X 


35X 


?5X" 


(21).   Subheading  8470.10  00  is  modified  by  deleting  from  the  Rates  of  Duty  1- 
Special  subcolumn  the  "Free"  rate  of  duty  and  the  symbols  and  parentheses 
following  such  rate,  and  by  deleting  from  the  Rates  of  Duty  l-Genernl  subcolumn 
Che  rate  "2.6%"  and  inserting  "Free"  in  lieu  thereof 

(22).   Subheading  8470.^0,00  is  modified  by  deleting  from  the  Rates  of  Duty  1- 
Special  subcolumn  the  "Free"  rate  of  duty  and  the  symbols  and  parenthcse.s 
following  such  rate,  and  by  deleting  from  the  Rates  of  Duty  1-General  subcolumn 
the  rate  "1.6%"  and  inserting  "Free"  in  lieu  thereof. 

(23).   Subheadings  8470.90.00,  8471.49.10,  8473.21  00  and  8473  29  00  are  each 
modified  by  deleting  from  the  Rates  of  Duty  1 -Special  subcolumn  the  "Free"  rate 
of  duty  and  the  symbols  and  parentheses  following  such  rate,  and  by  deleting 
from  the  Rates  of  Duty  1-General  subcolumn  the  rate  "2  7%"  and  Inserting  "Free" 
in  lieu  thereof. 

(24).   Subheadings  8471.49  15,  8471.49.31,  8471.49.33,  8471.49,35,  8471  49  36 
8471.49.48.  8471,49.50,  8471.49,95,  8471.60.10.  8471.60.51.  8471.60,53, 
8471.60.55,  8471.60.56,  8471.60.90,  8471  70.30,  8471  70  90,  8471  80  9C  and 
8471.90,00  are  each  modified  by  deleting  from  the  Rates  of  Dutv  1-Speclal 
subcolumn  the  "Free"  rate  of  duty  and  the  symbols  and  parentheses  following  such 
rate,  and  by  deleting  from  the  Rates  of  Duty  1-General  subcolumn  the  rate  '1  5%" 
and  inserting  "Free"  in  lieu  thereof 

(25).   Subheadings  8471,49.37,  8471,60.57  and  8471.70,50  are  each  modified  bv 
deleting  from  the  Rates  of  Duty  1-Special  subcolumn  the  "Free"  rate  of  duty  and 
the  symbols  and  parentheses  following  such  rate,  and  by  deleting  from  the  Rates 
of  Duty  1-General  subcolumn  the  rate  "1.5%"  and  inserting  "Free"  in  lieu 
thereof. 


(26),   Subheadings  8471,49.70  and  8504.40.70  are  each  modified  by  deleting  from 
the  Rates  of  Duty  1- Special  subcolumn  the  "Free"  rate  of  duty  and  the  symbols 
and  parentheses  following  such  rate,  and  by  deleting  from  the  Rates  of  Duty  1- 
General  subcolumn  the  rate  "1.2%"  and  inserting  "Free"  in  lieu  thereof. 
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(27).   Subheadings  8471.50.40  and  8471.50.80  are  superseded  by: 

[Autcautic  d«t«  procming  •wchirm  and...:]            , 
"8471.50.00                Digital   pr<x»«»infl   urtts  other   th»n   tho»» 
of   suWieadms  8471. 4'    ind  8471.49,    »rfi»th»r 
Of   not   cooiainin^    in   the   same  housing  one 
or    two   of    the    foSio****^    * /pes    of    ^x^tt: 
storage  uniti,    input  units,    output  unitt Free  J5X" 

(28).   Subheadings  8472.90.20  «nd  8472.90.90  are  superseded  and  the  following 
inserted,  In  numerical  sequence,  in  lieu  thereof: 

tothtr   office  •*ch<ne«...il 
rother:) 
•8«72.90.10         Automatic  titter  Mdifnet free  3SX 

8472.90. W  Other See  ttetlon  A   Free  CA,CA,E,IL,   35X" 

of  Annex  H         J, NX) 

to  this 
proctwatton 

(29).   Subheadings  8473.10.30,  8473.40.20  and  8473  40.90  are  superseded  and  the 
following  inserted,  In  nuaerical  sequence,  in  lieu  thereof: 

IParti  ar<d  accessories  (other  then  cover*,...:) 
CParts  and  accessories  of  ttw  ■adiines  of 
head<ng  8469:1 
[Perts:] 

"Of  word  processing  nacttlnes: 

8473. 'O.M  »rif>ted  circuit  issertJite* See  section  A        free  (A,CA,E,  11,      45X 

of  Annci  II  J, NX) 

to  this 

proctanstion 

8(73. 10. to  Other See  section  A   Free  (A,CA,E,  IL,   45X" 

of  Ar»ie«  II         J, NX) 

to  this 
proclaAstion 
[Pa.'ts   and   accessories  of   the  aachines  of 
heading  8^72:3 
"•473.44.10  ("mtrd  circuit  useefelies  for 

automatic  teller  Machines  of 

sucfteading  8472.90.10 See  section  A        Free  (A,CA,E,IL,      S5X 

of   Arvtei    II  J, NX] 

to  this 
*  proclaiMtion 

8473. 40. 9S  Other See  section  A       Free  (A,CA,E,ll,      J5X" 

of   Annei    II  .),NX) 

to  this 
proclamation 

(30).      Subheadings   8477.10.80,    8477.40.00.    8477.59.00,    8477.90.20,    8477   90.40, 
8477.90.60  and  8477.90.80  are  superseded  and  the   following   inserted,    in 
numerical    sequence,    in   lieu   thereof: 

fHachinery   for   wo-'king   rubber  or...;] 
(Inject ion»oiding  machinet:) 
"8477.10.70  For  encao^ulat ion  in  the  asaaafcly  of 

seeii conductors See  section  A        Free  (A,CA,£,  IL,       35X 

of  Annex   II  J, NX) 

to   this 

proclamation 

•477.10.90  Other See  section  A        Free  (A,CA,E,IL,      3511 

of  Annex   II  J, NX) 

to  this 
proclantien 
8477.40  Vac uus-aiot ding  machines  ar<d  other 

thermoforfii'ng  machines: 
8477.40.40  transfer  molding  and  compression 

molding  machines   for   mcapsulation  In 

the  asseetiir  of  semiconductors Sea  section  A       free  (A,CA,E,IL,      3SX 

of  Armci    II  J, NX) 

to  this 

proclamation 

8477.40  80  Other See  section  A        Free  (A,CA,E,II.,      35X" 

of  Annex   II  J, NX) 

to  this 
proclamation 
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(3o; 


(con. ) : 


"8477.59 
8477.59.40 


(Machinery  for  working  rubber  or...:) 

[Other  machinery  for  inoldir>g  or  otherwise 
forming:) 
Other: 

liquid  encapsulate  inotdlng 
machines  for  encapsulation  in  the 
Bsseptily  of  seftiiconductors 


8477.59.80 


8477.90.15 


8477.90.25 


8477.90.35 


84  77.90.45 


8477.90.55 


8477.90.65 


8477.90.75 


8477.90.85 


Other. 


(Parts:! 

"Base,   bed,   platen,    clanp  cylinder,    ram 
and  injection  castings,   Melc*i<ents  and 
fabrications: 

Of  machines  of  subheading 
8477.10.70,  8477.40.40  or 
8477.59.40 


See  section  A        Free  (A,CA,E,1L,       35X 
of  Annex   !I  J.HX) 

to  this 
proclamation 

See  section  A       Free  CA,CA,£,ll,      35X" 
of  Annex  H  J.W) 

to  this 
proclamation 


Other, 


Barrel  screws: 

Of  machines  of  subheading 
8477.10.70,  8477.40.40  or 
8477.59.40 


See  section  A   Free  (A,CA,E,Ii.,   35X 
of  Annex  II        j,HX) 
to  this 
proclamation 

See  sect i 0.1  A   Free  (A,CA,E,IL,   35X 
of  Annex  II  J, NX) 

to  this 
proct amotion 


See  section  A 
of  Annex  1 1 
to  this 
proclamation 


Free  (A,CA,E,1L,   35X 
J, MX) 


Other See  section  A    free  (A,CA,E,U,   35X 

of  Annex  II  J, NX) 

to  this 
proclamation 
Hydraulic  assefifcties  incorporating 
more  than  one  of  the  following; 
manifold;  valves;  pump;  oil  cooler: 
Of  machines  of  subheading  - 
8477.10.70,  8477.40.40  or 

8477.59.40 See  section  A   Free  (*,CA,E,Il,   35X 

of  Annex  II  J, NX) 

to  this 

proclamation 

Other See  section  A   Free  (A,CA,E,IL,   35X 

of  Annex  II  J, MX) 

tc  this 

proclamation 


Other: 


Of  machines  of  subheading 
8477.10.70,  8477.40.40  or 
8477.59.40 


Other 


See  section  A    Free  (*,CA,E,IL,   35X 

of  Annex  II  j,NX) 

to  this 

proclamation 

See  section  *  Ftee  (A,CA,E,IL,   35X" 

of  Annex  II  J, MX) 

to  this 

proclamation 
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(31).      Subheadings    8479.89.95  and  8479.90.95   are   superseded  and  the   following 
inserted,    in  numerical    sequence,    In  lieu  thereof: 

[Machines  and  mechanical   appliances  having...:! 
[Other  machines  and  mechanical    appliances:] 
[Other:] 

lOther:) 


'•8479.89.87 


Machines  for  wet-cl*an<ng 
flat  panel  displays 


8A 79. 89. 97 


"8479.90.93 


Othtr. 


See  section  A 
of  Annex  II 
to  this 
proclamation 

See  section  A 
of  Annex  1 1 
to  this 
proclamation 


[Parts:] 

Of  chemical  vapor  deposition  machines 
for  semiconductor  production;  of 
machines  for  cleaning  semiconductor 
wafers;  of  physical  deposition 
machines  for  semiconductor  production; 
of  die  attach  machines  for  assefntoly  of 
semiconductors;  o*  spinrers  for 
coating  photographic  emulsions  on 
semiconductor  wafers;  of  machines  for 
growing  or  pulling  monocrystal 
semiconductor  boules;  of  machines  for 
wet -cleaning  flat  panel  displays;  of 
epitaxial  deposition  machines  for 
semiconductor  wafers 


8479.90.9? 


Other. 


See  section  A 

of  Annex  1 1 
to  this 
proclamation 

See  section  A 
of  Annex  II 
to  this 
proclamation 


(32).   Subheading  8480.71.90  is  superseded  by; 

[Molding  boxes  for  metal  fourxlry, . ..  :J 
[Molds  for  rubber  or  plastics:) 

[Injection  or  compression  types:] 


"5480.71.40 


for   the  manufacture  of 
semiconductor  devices. 


8480.71.80 


Other. 


See  section  A 
of   Annex    II 
to   this 
proclamation 

See  sect  ion  A 
of   Annex    I ! 
to   this 
proclamation 


Free  (A,CA,E,IL, 
J.MX) 


Fre«  (A,B,C,CA, 
E.IL.J.MX) 


35X 


35X" 


Free  (A.CA.E.IL, 
J, MX) 


Free   (A,B,C,CA, 
E,IL,J,MX) 


35X 


35X" 


Free  (A.CA.E.IL, 
J, MX) 


Free  (A.CA.E.IL, 
J, MX) 


35X 


35X" 


(33).      The    additional   U.S.    notes    to   chapter   85    are   modified: 

(a),      by  deleting   "8529.90.86"   wherever   it   appears    in  additional  U.S.    note  4 
and   inserting   "8529.90.88"    in  lieu  thereof. 
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Sectlon   B.       (con.) 


(33).      (con.): 


(b) .   by  inserting  the  following  new  note: 

"12.     For  the  purposes  of  subheading  8538.90.10,    the  expression  "articles  described  in  edditiprxl  U.S. 
note  12  to  chapter  85"  means  any  of  the  following  goods:     spin  dryers  of  subheading  8*21.19.30; 
deflash  machines  of  subheading  8424.30  for  cleaning  or  removing  contaminantt  fron  the  metal    leads 
of  semiconductor  packages  prior  to  electroplating  (deflash  by  projectile  beads);   spraying 
appliances  of  siijheading  8424.89.30;  machines  or  appliances  of  aubheadinj  8424.89.50;   automated 
machinery  of  subheading  8428.20,  8428.33,  8428.39  or  8428.90  for  transport,  handling  end  storage  of 
semiconductor  wafers,  wafer  cassettes,  wafer  boxes  and  other  laateriaU  for  semiconductor  devices; 
machines  of  subheading  8456.10.60;  machines  of  subheading  8456.91;  machines  of  tUsheading 
6456.99.10;  machines  of  subheading  8456.99.70;  machines  of  subheading  8462.21.40  or  8462.29.40; 
machines  of  subheading  8464.10  for  sawing  monocrystal  semieonAiCtor  boules  into  slices,   or  wafers 
into  chips;  machines  of  subheading  8464.20.10;  machines  of  subheading  8464.90.10  or  8464,90.60; 
deflash  machines  of  subheading  8465.99.40;  articles  of  subheading  8469.11,  he«Jing  8470  or  heading 
8471;   autonmtic  teller  machines  of  subhewflng  8472.90.10;  machines  of  subheading  6477.10.70, 
8477.40.40  or  8477.59.40;  machines  of  subheading  8479.89.85  for  processing  of  aemjconductor 
materials  or  for  production  and  auembly  of  diodes,  transistors  and  similar  s«micon«Ajctor  devices 
and  electronic  integrated  circuits;  machines  of  subbcwiing  8479.89.87;   furnaces  and  ovens  of 
subheading  8514.10  or  8514.20  for  the  m^Hifacture  of  semiconductor  devices  on  semiconAjctor  wafers; 
furnaces  and  ovena  of  subhewling  8514.30.60;  die  attach  apparatus,  tape  automated  bonders  and  wire 
bonders  of  subheading  8515.80  for  assea4>ly  of  searfconductors;  articles  of  heading  8517;  articles  of 
subheading  8520.20;    transmission  apparatua  of  subheading  8525.10.10  or  8525.10.00;   articles  of 
siAheading  8525.20;  digital  still   image  video  cameras  of  subheading  8525.40.40;  articles  of 
subheading  8527.90.40;  paging  reeeivw-s  of  subheading  8527.90.85;   ion  iaplanters  of  siiAeading 
8543.11  designed  for  doping  semiconductor  materials;  articles  of  subheading  8543.89.92; 
photocopying  aoMatua  of  subheading  9009.11  or  9009.21;  apparatus  of  sii)heading  9010.41,  9010.42 
or  9010  49-  apparatus  of  subheading  9010.50.60  for  the  projection  or  drawing  of  circuit  patterns  on 
flat  panel 'disp* ays;  plotters  of  subheading  9017.10.40  or  9017.20.70;   pattern  generating  apparatus 
of  subheading  9017.20.50;    instnjsents  and  apparatus  of  heading  9026;    instrisaents  and  apparatus  of 
'      heading  9027  except  of  subheading  9027.10,  9027.40  or  9027.90.20;    Inatrijaents  and  apparatus  of 
subheading  9030.40;   inatri«»nta  arxj  apparatus  of  subheading  9030.82;   optical    instruaents  and 
appliances  of  subheading  9031.41;  optical    instnjaents  and  appliances  of  siAheading  9031.49.70; 
articles  of  subhead4ng  9931. 80.40. ■ 

(3^).   The  article  description  for  heading  8504  is  modified  by  deleting  the 
expression  "Inductors;  power  supplies  for  automatic  data  processing  machines  or 
units  thereof  of  heading  8471;  parts"  and  inserting  "inductors,  parts"  in  lieu 
thereof. 

(35).   The  article  description  for  subheading  8504.40  i«  modified  by  deleting 
the  expression  "converters;  power  supplies  for  automatic  data  processing 
machines  or  units  thereof  of  heading  8471:"  and  inserting  "converters : "  in  lieu 
thereof. 

(36).   Subheadings  8504.40.90.  8504.50.00  and  8504.90.70  are  superseded  and  the 
following  inserted,  in  numerical  sequence,  in  lieu  thereof: 


"8504.40.85 
8504.40.95 


tElectrical   transfermers,    static, 
tstatic  converters:] 

For  telecoH*umca«ioo 


:) 


ratus. 


Fre 


8504.5a 
8504.50.40 


Oth^r Saa  section  A 

of  Annex  1 1 
to  this 
proclamation 

Other  inductors: 

For  power  supplies  for  automatic  data 
processing  machines  and  i*>its  thereof 
of  heading  8471;  for  telecommunication 
apparatua —  •  • 


8504.50.80 


Other... 


Sec  section  A 
of  Annex  1 1 
to  this 
proclamation 

SX 


Free  (A.»^,CA, 
E,IL,J,MX) 


Free  (A,I,C,E, 
II, J, MX) 
O.SX  (CA) 


Free  <A,I,C,E, 

II, J, MX) 
0.31  (CA) 


35X- 


351 


351" 
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Scction  B.   (con.) 

(36).   (con.): 

(ClKtrictI    transforaert,  italic. ..:! 
t»»rt»:l 

[Othtr:] 

■Printtd  circuit  MiaMics: 

no*.  90.65  Of   the  9oo(H   of   tubhMdlnt 

850*. 40  Of   85W   50  for 
tclecaaaifiicat  >or  apparttut    .  .  .     See  tectior  A        Free  (A,CA,E,ll,      3SX 

of   krw^l    11  J,N)f) 

to  thit 

proctaaMtion 

8504  90. n  Other See  section  *       Free  (»,»,C,CA,        ZiV 

ot   Annex  II  E,H,J,KX) 

to  this 

proclaaiatton 

(37)    Subheadings  8516.10.00.  8514.20.00,  8516  30  40  and  8514.90.00  are 
superseded  and  che  following  inserted,  in  numerical  sequence,  In  lieu  thereof: 

(Industrial  or  laboratory  electric...:) 
"8514.10  leailtance  heated  funiecn  and  ove»><- 

8514.10.40  For   t»e  Manufacture  of  ieoii  conduct  or 

dev'cfi  or  tew  1  conduct  or   «»*ers See  section*       Free  (A,C*,E,U,      35X 

of  Annex   II  J, NX) 

to  this 

proctaaation 

SSM.IO.M  Otker : See  section  a        Free  (A.CA.E.U,      I5X 

of   Amei   II  J, NX) 

to  thit 

prcclaaation 
8514,20  Induct  lor  or  dielactric  furriscas  and  ovens: 

8SU.20.40  For  ttie  aanufacture  of  saaiconductor 

devices  on  scaiconductor  wafers See  section  A       Free  (A,CA,E,U,      35X 

of  Annex   II  J, MX)  ., 

to  rt>is 

oroctaaat  ion 

8SU. 20.80  Otiwr See  section  A        Free  (A,C*,E,  IL,      J5X» 

of   Annex    II  J,NX> 

to  this 
proclaaMtion 
(Other  furnaces  and  ovtfis:] 
"Other: 
8514.30.60  For  rapid  heating  of 

ssaiconductor  infers See  section  A       Free  (A,CA,E,IL,      35X 

of  Amex   I!  J, NX) 

to  this 

procliaatton 

8514. SO. 80  Other •. i...    See  section  A   Fraa  <A,CA,E.R,   35X 

of  Annex  11         J, NX) 

to   this 
.   proctaaiation 
8514.90  Parts: 

8514.90.40  Of  articles  of  suUtcadinf  8SU. 10.40, 

8514.20.40  or  suUteading  8514.30.60 See  section  A       Free  (A.CA.E,  IL,      35X 

of  Annex  II  J, NX) 

to  this 

proclaawt  ion 

8514.90.80  Other Sac  section  «  Free  (A,CA,E,IL,      35X" 

of  Annex   II  J, NX) 

to  this 
proclaaation 

(38).      Subheadings   8515.80.00  and  8515.90.20  are  superseded  by: 

[Electric  (Including  clectrlcedy...:] 
■8515.80  Other  Mchines  and  apparatus: 

85i;  SO. 40  Die  itttc>^  spcMirstus,   tape  autoastad 

benders  and  aire  bonders  for  ass«i<>(y 

of   setm  conductors ; See  section*       Free  <A,CA,E.  !L.      J5X 

^  of  Annex  I  I         J,NX) 

to  this 
proclaaation 

8515.80.80  Other See  section  A  Free  (A,CA,E.  IL,      35X" 

of   Amex   II  J, NX) 

to  this 
proclaaation 
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Section  B.       (con.) 

(38)        (con.): 

(Electric  (inctudint  etectricst ly. . .:] 
(Parts:] 

"Of  welding  lachines  and  apparatus: 
8515.90.10  Of  dit  attach  apparatus,   tape 

autoaated  bonders  and  Hire  banders 
of  subheading  KIS.SO  for  asseirtily 

cf  ss«i conductors Set  section  »       free  {A,CA,t, IL,      35X 

of  Arviex  II  J.HX) 

to  this 

proclaavtian 

8S1S.9Q.30  Other See  section  A  Free  {*,CA,I,U,      55X" 

of  Annex  II         J, MX) 

to  this 

proclaaation 

(39).   Subheadings  $518.10.00,  8518.29.00.  8518.90.10  and  8518.90.30  are 
superseded  and  the  followinf  inserted.  In  nuoerical  sequence,  in  lieu  thereof: 

IHicrophones  end  at aads  therefor,...:] 
"8518.10  Nicroptiones  and  stand*  tkerefor: 

8518. 10. iO'  Nicraphenes  having  a  frequency  range  of     - 

300  Kl  to  3.4  kHX  with  a  diaawter  of 
net  eaceeding  10  ■■  end  a  height  net 
exceeding  3  ate,    for  taiecoaaarticatien 

use —    See  section  »       Free  (»,»,r,t.  35X 

of  Annex   II  H,J.nr) 

to  this  0.4X  (CA) 

proclaaat-ion 

8518.10.89  Other _ 4  «  ^ree  (A,8,C,E,  35X- 

1L,J,W) 
0.4X  (CA) 

(Loudspealctrs,  Mhether  er  not  asunted  in 
their  cncioearee:] 
"8518.29  Other: 

8518.29.40  Without  bousing,  having  a 

frequency  range  of  300  Mz  to 
3.4  Ml  with  a  diaawter  of 
not  eaeeeding  50  urn,    for 

telecoaaajnication  use. See  section  A        Free  (A,B,C,E,  35X 

of  Arvwx   II  IL,J,NX) 

to  this  0.4X  (CA) 

proclaraation 

8518.29.aff  Other 4.9X  free  (A,8,C,E,  35X« 

U,J,MX) 
0.4X   (CA) 

[Parts:] 

"Of  line  telephone  haf^dsets  of  subheading 
8518.30.10;   of  repeaters  o*  subheading 
8518.40.10: 
8518.90.20  Printed  circuit  assenklies  of 

line  telephone  harxJsets;   parts  of 

repeaters Sea  section  A        Free  (A,»,CA,E,        35X 

of  Annex    II  IL.J.NX) 

to  this 

proclaaation 

8518.90.40  Other - 8.5X  free  (A,8,CA,E,        35X 

Other: 
8518.90.60  Printed  circuit  assent! ies  of   the 

articles  of  subheading  8518.10.40 

or  8518.29.40 See  section  A        Free  {A,B,CA,E,        35X 

of  Annex  11         iL.J.NX) 

to  this 

proclaaation 

8518.90.80  Other 4.9X  Free   (A,B,CA.E,         35X" 

IL.J.FR) 

(40).   The  article  description  for  subheading  8518.30  10  is  modified  by  deleting 
such  description  and  inserting  "Line  telephone  handsets"  in  lieu  thereof. 
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Seccion  B.   (con.) 

(41).   Subheadings  8523.12.00  .  -d  8523.13.00  are  each  modified  by  deleting  from 
the  Rates  of  Duty  1- Special  subcolumn  both  the  "Free"  rate  of  duty  and  the 
symbols  and  parentheses  following  such  rate  and  the  "0^%  (CA)"  rate  of  duty 
from  such  subcolunn,  and  by  deleting  froa  the  Rates  of  Duty  1 -General  subcolumn 
the  rate  "1.7%"  and  inserting  "Free"  in  lieu  thereof. 

(42).   Subheadings  8524.39.00  and  8524.99.40  are  superseded  and  the  following 
inserted,  in  numerical  sequence,  in  lieu  thereof: 

Clecords,  tapes  and  other  recorded  aiedie...:) 
[Otsct  for  lexer  reading  tystem:] 
"024.39  Other: 

BM.39.40  for  reproducing  representations  of 

instructions,  data,  sowid,  ar<d 
iMge,  recorded  in  a  aachinc 
nadabte  binary  fom,  and  capable 
of  beina  Manipulated  or  providing 
interactivity  to  a  user,  by  neans 
of  an  autoaiatic  data  processing 
Machine;  proprietary  fonaat 

recorded  discs See  section  A   Free  (*,C,IL,J,   80X 

of  Armei  I!  NX) 
to  this  0.5X  (C*) 
proclsaatlon 

8521.19.80  Other See  section  »   Free  (A,E,tL,J,   SOX" 

of  Annex  II         MX) 

to  this  0.5X  (CA) 

proctaaation 
tOtheriJ 

tOther:] 

"Other: 
8524.99.60  for  reproducing 

representations  of 
instructions,  data,  sowid, 
and  iaage,  recorded  in  a 
'  Machine  readable  binary 

fona,  and  capable  of  being 
Manipulated  or  providing 
interactivity  to  a  user,  by 
Means  of  an  autoaiatic  data 
processing  Machine; 
proprietary  fonaat  recorded 

■tdia See  seen  or'  A   Free  (»«,E.U,J,   86.U/m'of 

of  Afwex  II         KX)         recording 
to  this       0.9e/i»'  of        surface 
proclaaiation    recording 

surface  (CA) 

8524.99.90  Other See  section  A   Free  (A*, E,  II,  J,   86.1c/m"of 

of  Ar«ex  II         KX)         recording 
to  this        0.9«/iii'  0*         surface" 
proclaMation    recording 

surface  (CA> 

(43).   Subheadings  8525.10.20,  8525.10.60,  8525.10.80  and  8525.40.00  are 
superseded  and  the  following  Inserted,  in  nuaerical  sequence,  in  lieu  thereof: 

(Transaistion  apparatus  for...:) 
[Transaission  apparatus:! 
"Television: 
8525.10.10  Set  top  boxes  liiich  have  a 

coaMuiication  fwKtion See  section  A       Free  (A»,B,CA,E,      35X 

of  Annex  II  11, J, MX) 

to  this 

proclaaation 

8525.10.30  Other See  section  A        Free  (A<,B,CA,E,      35X" 

of   Annex   II  II, J, MX) 

to    th'S 

prociamat ion 
(Other:] 

"8525.10.70  For  radiobroadcasting See  section  A   Free  (A,B,C,CA,    35t 

of  Annex  11  E,IL,J,NXJ 

to  this 
proclamation 

•525.10.90  Other See  section  A   Free  (»,8,C,CA,    35X" 

of  Annex  II         E.IL.J.NX) 

to  this 

proclamation 
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Sectton  B.      (con.) 


(43).      (con.): 


"8525.40 
8525.40.40 


tTransmission  apparatus  for...:) 

Still    irwge  video  cwieras  and  other  vitteo 
camera  recorders: 


Digital   ttitt   image  video  caweras. 


8525.40.80 


Other. 


Set  section  A 
of  Annex   1 1 
to  this 
proclaMation 

See  section  A 
of  Amcx  1 1 
to  this 
proclaMation 


Free  (A,CA,I,IL,      35X 
J, MX) 


Frte  (A.CA.I.IL,      35X" 
J.NX) 


(44)  Subheadings   8525.20.90  and  8529.90.99   are   each  modified  by  deleting  from 
the  Rates   of  Duty   1-Special   subcolunn  the   "Free"   rate   of   duty  and  the   symbols 
and  parentheses   following  such  rate,    and  by  deleting  from  the  Rates  of  Duty  1- 
General   subcolu«n  the   rate   "2.4%-   and  inserting  "Free"    in  lieu  thereof. 

(45)  Subheading  8527.90.40   is  modified  by  deleting  from  the  Rates   of  Duty  1- 
Special   subcolumn  the   "Free"   rate  of  duty  and  the  symbols   and  J"'"'^';'""^    ,^^ 
following  such  rate,    and  by  deleting  from  the  Rates   of  Duty  1-General   subcolumn 
the   rate   "2%"   and   inserting   "Free"    in  lieu  thereof. 

(46).      Subheading  8527.90.90  is  superseded  by: 

(Recaption  apparatus  for  radi atel aphony, ... :1 
[Other  apparatus:] 
(Other:) 

"°**'*'"'  ri^rs     See  section  A        free  (A,I,C,CA,        35X 

of   Annax    II  l,!L,J,W) 

to  this 

proclaMation 


8527.90.85 


Paging  racei 


8527.90.95 


Other ** 


frea  (A,6,C,CA,        35X" 


(47),      Subheading  8528.12.88   is   superseded  by: 

(Reception  apparatus  for  television,   Mhether...:) 
tReception  apparatus  for  television...:] 
tColor:] 

tOthar:) 

[Other:] 

"Other: 


8528.12.97 


Set  top  boxes 

which  have  a 
cofiwuii  cat  ions 
function 


8528.12.96 


Other. 


See  section  A 
of  Amex   1 1 
to  this 
proclanation 

5X 


Fraa  (A»,I,E,IL,   35X 

J, NX) 
0.5X  (CA) 


fr—   (A*,I,E,IL, 

J, NX) 
0.5X  (CA) 


35X- 


(48)    Subheading  8529.10.40  is  modified  by  deleting  from  the  Rates  of  Duty  1- 
Special  subcoluTnn  the  "Free"  rate  of  duty  and  the  symbols  and  P'""^*;^^"   ,^ 
following  such  rate,  and  by  deleting  from  the  Rates  of  Duty  l-General  subcolumn 
the  rate  "3.4%"  and  inserting  "Free"  in  lieu  thereof. 
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Sectton  B.   (con  ) 


(49).      Subheadings    8529.10.60.    8529.90.23,    8529   90   76    and   8529.90.85   are 
superseded   and   the    following   inserted,    in  numerical    sequence,    in   lieu   thereof: 


8529.10.70 


8529.10.90 


"8529.90.22 


8529.90.24 


"8529.90.74 


[Parts  suitsbl*  ♦o'-  us*  tolety  or...:l 

{Antennas   »r>d  antenna  reflector*...:) 

"Other:  • 

Antefwiea  and  entenn*  rtfltctor* 
of    *   kind  used  with   aCparatLH   for 
radiotelep^ony  end 

radiotelegrap^y See  section  A 

of  Annex  II 
to  thU 
prod  Meat  ton 

Other See  section  A 

of  Annex  II 
to  this 
proctMNtlen 

[Other:] 

[Printed  circuit   assemblies:] 

Of   articles  of   sU)he»din9 
8525.10.90,   8525.20,   8525.*0.*0, 
8527.90.40  or  8527.90.8S 


Free  (A,B,C,CA,        3SX 
E.IL.J.tW) 


Free  (A,i,C,CA,        35X" 
E.U.J, MX) 


Other. 


Free 

35t 

See  section  A 

frf  (A,§,CA,E, 

35X" 

of  Annex   11 

It.J.HX) 

to  this 

proclaMtiert 

lOther,  parts  of  printed  circuit 

MseaiXies,    including...:] 

Of   article*  of  stiiheading 
8525.10.90,  8525.20.  8525.40.40, 
8527.90.40  or  8527.90.85 


See  section  A 

of  Annex   1 1 
to   this 
prociamat  ion 


8529.90.77 


••8529.90.84 


8529.90.87 


Other See  section  A 

of  Annex  1 1 
to  this 
proclamation 
[Other  parts  of  article*  of  headings 
8525  and  8527,  except...:) 

Of  articles  of  subheading 
8525.10.90,  8525.20,  8529.40.40. 
8527.90.40  or  8527.90.85 free 

Other See  section  A 

of  Annex  11 
to  this 
proclanatioiT 


Free  (A,B,CA,E, 
Il,J,»<X) 


free  (A.B.CA,E. 
IL,J,HX) 


35X 


35V' 


Free  (A,B,CA,E, 
U.J, NX) 


35X 

35X" 


(50).   Subheading  8529.90.86  is  renumbered  as  8529.90.88. 

(51).   Subheadings  8531.80.80,  8531.90.40  and  8531  90.80  are  superseded  and  the 
following  inserted,  numerical  sequence,  in  lieu  thereof: 

:) 


8531.80.70 


(Electric  sound  or  visual  si^Mling. 
[Other  apcaratos:] 
"Other: 

Flat  panel  displays  of  paging 
alert  devices  of  subheading 
8531.80.40 


8531.80.90 


See   sect  ion  A 
of   Annex   II 
to  this 
proctaination 


Other, See  section  A 

of  Arv^x    1 1 
to  this 
prociamat  ion 


Free  (A.B.C.CA,        35X 
E,U,J,MX) 


Free   (A,B,C,CA.         35X" 
E,U,J,MX) 
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Section  B.   (con.) 

(51).   (con.): 

[Electric  sound  or  visual   signaling...;] 
[Parts:] 

"Printed  circuit   assemblies: 
8531.90.10  Of   the  panels  of  subheading 

8531.20;  of  paging  alert  devices 
or  of   flat  panel  displays  for 
paging  alert  devices  of  subheading 

8531.80 See  section  A        free   (A,B,CA,E,        35X 

of  Annex  II         U,J,MX) 

to  this 

proctaaation 

8531.90.30  other See  section  A        Free   {A,B,C*,E,         35X 

of  Annex   1!  H.J.MX) 

to  this 
proclamation 
Other: 
8531.90.70  Of  the  panels  of  subheading 

8531.20;   of  paging  alert  device* 

or   of   flat  panel   displays  for 

paging  alert  device*  of   subheading 

8531.80 Free  SSI 

8531.90.90  Other See  section  A        Free  (»,B,CA,E,        35X" 

of  Annex  U  IL.J.HX) 

to  this 
proclaaiat  ion 

(52).   The  article  description  for  subheading  8532.21.00  is  modified  by  deleting 
such  description  and  inserting  "Tantalum"  in  lieu  thereof. 

(53).   Subheadings  8536  50  80,  8536.69,00  and  8536.90.00  are  superseded  and  rhe 
following  inserted,  in  numerical  sequence,  in  lieu  thereof: 

[Electric  apparatus   for  switching  or...:] 
lOther   switches:] 
••Other: 
8536.50.70  Electronic  AC  switches  consisting 

of  optically  coupled  input  and 
output  circuits   (insulated 
thyristor  AC  switches);   electronic 
switches.    includir>g   tenperature 

protected  switches,   consisting  of  "^ 

a  transistor  and  a  logic  chip 
(chip-on-chip  technology); 
electroeiechanical  snap-action 
switches   for  a  current  not 

exceeding   11   sops See  section  *        fi-tt  (A.B.E,!!.,        35X 

of  Annex   1!  J,»«X) 

to   this  0.5X   (CA) 

proclaaiat  ion 

8536.50.90  Other See  section  A        Free  (A,B,t ,  IL ,         iiX" 

of   Annex    II  J, MX) 

to   this  0.5X  (CA) 

proclanation 
ILanp-holders,   plugs  and  sockets:] 
"8536.69  Other: 

8536.69.40  Coaxial   connectors;   cylindrical 

multicontact  connectors;  rack  and 
parcel  cormeetors;  printed  circuit 
connectors;   ribbon  or  flat  cable 

connector* See  taction  a        Free  (A,t,E,U,        35X 

Of  Annex   II  J.NX) 

to  this  0.5X  (CA) 

proclMnation 

8536.69.80  Other. Sec  section  A  Free  (A,B,E,IL,        35X« 

of   Annex    11  J, MX) 

to   this  0.5X  (CA) 
proclaiMt  ion 


35930         Federal  Register  /  Vol.  62,  No.  127  /  Wednesday.  July  2.  1997  /  Presidential  Documents 


Annex   I    (conCinued) 
-20- 


Section  B.      (con.) 


(53)        (con.): 


"85J6.90 
8534.90.40 


85 J6. 90.80 


(Eltctric  ^varttus  for  snitching  or...:) 
Other  apparatus: 

Ttrtalnals,  electrical  tplices  and 
electrical  coupling*;  wafer  prober*. 


See  sectior  A  free   (A«.B,E,IL,      35X 
of  Annex  II  J, MX) 

to  this  O.SX  (CA) 
proclamation 


Other See  section  A 

of   Annex   1 1 
to   this 
proclamation 


Free   (A*,B,E,ll,      S5X" 

J, MX) 
0.5X  (CA) 


(54).      Subheadlr)g  8538.90.20  is  superseded  by: 


(Parts  suitable  for  use  *o(ety  or  principally...:] 
(Other:) 

"Printed  circuit  asse«it>ties: 

Of  an  article  of  heading  8537  for 
one  of  the  articles  described  in 
additional  U.S.  note  12  to 

chapter  85 See  section  A 

of   Annex   11 
to  this 
proclamation 


8538.90.10 


frt*  (A.B.E.U, 

J, MX) 
O.SX  (CA) 


3SX 


8538.90.30 


Other. 


See  section  A  free  (A.B.E.IL,        35X" 
of  Ar»iex   II  J, MX) 

to  this  O.SX  (CA) 
proclamat  ion 


(55).      Subheadings   8543.89.90,    8543.90.55   and   8543.90    75    are   superseded  and   the 
following   Inserted,    in  nuaerical   sequence,    in   lieu   thereof; 


-8S4S. 89.92 


(Electrical  Mchlnes  arvj  apparatua,  having...:) 
(Other  Machines  and  apparatua:] 
[Other:] 

(Other:) 

(Other:] 

Electrical  aachlnes 
Hith  tranatatlon  or 
dictionary  functiona; 
flat  panel  display* 
other  than  for  articles 
of  heading  8S28 


8543.8'!  96 


8543.90  M 


Other. 


(Parts:] 

(Other:] 

■Printed  circuit  asseiMlea: 
Of  ion  laplantera  of 
subheading  8S43.11;  of  flat 
panel  displays  other  than 
for  articles  o*  heading  8528 


8543.90.68 


8S43. 90.84 


Other: 

Of  ion  laplantera  of 
stAheading  8S4S.11;  of  flat 
panel  displaya  other  than 
for  articles  of  heading  8S28. 


8S43.90.88 


Other. 


See  section  A 
o*  Annei  I ! 
to  this 
preelaaiat  ion 

See  section  A 
of  Annex  1 1 
to  this 
proctimation 


See  section  A 
of  Annex  1 1 

to  this 
proclaiMtion 

See  section  A 
of   Amex   1 1 

to  this 
proclaaation 


tee  section  A 
of   Annex    1 t 
to  this 
proctamt  ion 

See  section  A 
of  Annex  11 

to  this 
proclamat  ion 


free  (A,8,CA,E,    35t 
a, J, MX) 


Free  (A,t,CA,E, 

IL.J.MX) 


Free  (A.I.CA.E, 
IL.J.MX) 


35X- 


Free  (A,I,CA,E,    35X 
IL.J.MX) 


free  (A.I.CA.E,   3SS 

U,J,MX) 


35X 


Free  (A.B.CA.E,    35X" 
H.J, MX) 
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Section  B.   (con.) 

(56).   Subheadings  8544.61.00,  8544.49.00  and  8544.51.80  are  superseded  and  the 
following  inserted,  in  numerical  sequence,  in  lieu  thereof: 

[Insulated  (including  enameled  or...:] 

[Other  electrical  conductors,  for  a  voltage 
not  exceeding  80  V:] 
"8544.41  Fitted  with  connectors: 

8544.41.40  Of  a  kind  used  for 

teleconmunications See  section  A   Free  (A,B,E,IL,    3SX 

of  Annex  II         J,KX) 
•  to  this       O.SX  (CA) 

proclamation 

85U.41.80  Other , See  section  A  Free  (A, B.E.IL,    35X 

of  Annex  11         J, MX) 

•  to  this  O.SX  (CA) 

proclamation 
8SU.49  Other: 

8544.49.40  Of  a  kind  used  for 

teltconnuni  cat  ions See  section  A  Free  (A,B,E,  U,    40X 

of  Annex  II  J, MX) 

to  this  O.SX  (CA) 
proclamation 

8544.49.80  Other See  aection  A   Free  (A,B,E,  IL,   40X» 

of  Ar»iex  II         J.WO 
to  this        O.SX  (CA) 
proclamation 
(Other  electrical  eor>ductors,  for  a  voltage 
exceeding  80  V  but  not  exceeding  1,000  V:) 
(Fitted  uith  cof*»etors:) 

"Other:  , 

8544.51.70  Of  a  kind  used  for 

telecomunrcations See  section  A   Free  (A,B,E,  !L,    35X 

of  Annex  II         J) 
to  this        O.SX  (CA) 
proclamation   3. IX  (MX) 

8544.51.90  Other See  section  A  Free  (A, B.E.IL,   35X" 

of  Annex  II         J) 

to  this  O.SX  (CA) 

J  proclamation  3. IX  (KX) 

(57).      Subheadings   9009.90.30  and  9009.90.70  are   each  modified  by   deleting   from 
the  Rates   of  Duty   1-Special   subcolumn  the   "Free"    rate   of  duty   and  the   symbols 
and  parentheses    following   such  rate,    and  by  deleting   frori   the   Rates   of   Duty   1- 
General    subcolumn  th«   rate    "2.6%"   and   inserting   "Free"    in   lieu   thereof. 

(58).      Subheading  9010.90.80   is   superseded  by: 

tApparatuc  and  equipment  for  p^iotographic...:] 
[Parts  and  accessories:] 

"Other:  _ 

9010.90.70  Of  apparatus  of  subheadings 

9010.41   to  90H).49;   of  apparatus 
of  subheading  9010.50.60  for 
the  projection  or  drauing  of 
circuit  patterns  on  flat  panel 

displaya See  section*       Free  (A,CA,F,Il,      45X 

of  Annex  II  J, MX) 

to  this 

proclamation 

9010.90.90  Other See  section  A       Free  (A, CA.E.ri,      45X" 

i  of  Annex   II  J, WO 

to  this 
proclamation 
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(59)        Subheadings   9013.80.60  and  9013.90.40  are   superseded  and   the   following 
inserted,     in   numerical    sequence,    in   lieu   thereof; 

(liquid  crystal   devices  not...:! 

(Other  devices,   »pp(iances  and...:] 
"9013.80.70  fl»t  pwnel  displays  other  than  for 

articles  of  hesdiofl  852« See  section  A       fre*  (A,E,IL,J,        45X 

of  Annex   II  MX) 

to  this  O.W  (CA) 

proclamstion 

'On.80.90  Othar See  section  A       frea  (A,E,IL,J,        45X" 

of  Annex   II  MX) 

to  this  0.9X  (CA) 

proclaaation 
(Parts  and  accessories:]  • 

"9013.90.50  Of   flat  panel  displays  other  than  for 

articles  of  heading  8S2S ^...    See  section  A       Free  (A.E.IL.J,        45X 

of  Anrwx   11  MX) 

to  this  0.9X  (CA) 

proclaaiation 

9013.90.90  Other See  section  A  Free  (A,E,IL,J.        45X" 

of  Annex   II  HX) 

to  this  0.9X  (CA) 
proclaiMtion 

(60).      Subheadings   9017.10.00  and  9017.20.90   are   superseded  and   the   following 
inserted,    in  numerical    sequence,    in  lieu   thereof: 

[Drawing,  niarmngotJt  or  NMthcffiatical . . . :] 
"9017.10         Drafting  tables  and  machines,  whether  or 
not  autoautic: 

9017.10.40  Plotters.. see  section  A   Free  (A,E,1L,J,    45X 

of  Annex  li  MX) 
to  this  0.4X  (CA) 
proclamation 

9017.10. $0  Other see  section  A  Free  (A,E,IL,J,    45X" 

of  Annex  II         MX) 

to  this  0.4X  (CA) 
proclamation 

(Other  drawing,  narking-out  or :J 

"9017.20.70  Plotters See  section  A  Free  (A,E.  IL, J,    45X 

of  Annex  II         MX) 

to  this'  0.5X  (CA) 
proclaaiation 

9017.20.80  Other See  section  A   Free  (A,E,  IL,  J,    45X" 

of  Annex  II  MX) 
to  this  0.5X  (U) 
proclaaiation 

-» 
(61).   Subheadings  9026.10.20.  9026.20.40,  9026  80.20,  9027,30,40,  9027.50,40, 
9027  80  25.  9027.80.45  and  9030.40.00  are  each  modified  by  deleting  from  the 
Rates  of  Duty  1-Special  subcolumn  the  "Free"  rate  of  duty  and  the  symbols  and 
parentheses  following  such  rate,  and  by  deleting  from  the  Rates  of  Duty  1- 
General  subcolumn  the  rate  "3%"  and  inserting  "Free"  in  lieu  thereof. 

(62).   Subheadings  9026.10.60,  9026.20.80,  9026.80.60  and  9026.90.60  are  each 
modified  by  deleting  from  the  Rates  of  Duty  1  Special  subcolumn  the  "Free"  rate 
of  duty  and  the  symbols  and  parentheses  following  such  rate,  and  by  deleting 
from  the  Rates  of  Duty  1-General  subcolumn  the  rate  "2.8%"  and  inserting  "Free" 
in  lieu  thereof. 
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Section  B.   (con.) 

(63)        Subheadings   9027,20.42    (and  the    immediately  preceding  text 
"Electrical;"),    9027.20.44,    9027.90.42,    9027,90.45    (and    the    immediatelv 
preceding   text    "Other;"),    9027.90.55,    9027   90.60  and  9027.90.80  are    superseded 
and    the    following   inserted,    in  numerical    sequence,    in   lieu   thereof: 

Unstnjnents  and  apparatus   for  physical...:] 
(Chromatographa  and  el  ectrophor*s<«, .,..:] 

"9027.20.50  Electrical Free 

[Mierotoav*;   part*  aad- accessories:]    - 
[Parts  and-accesaeric*:] 

(Of  electrical    Instruaef^tt  and' 
apparatus:] 
"9027. 96.45  Printed  circuit  assaabUes 

for  the  foods  of  subheading 
9027.80 frtt 

Other: 
9027.9a.S4<^  Of  instroaenta  and        . 

apparatus  of  sti:hcading 
9027.20,  9027. JO. 
9027.40,  902r.50  or 
9027.80 Free  «K 

9027.90.58  Other See  section  A       free  <A,C»,E,  U,      40X" 

of  Annex   II  J, MX) 

to  this 
proclamation 
[Other:] 

"^f  optical   instrunents  and 
apparatus: 
9027. 9C. 64  Of    instruaents  and 

apparatus  of  subheading 
9027.20,  9027. 3D, 
9027.40.   9027.50  or 

9027.80 See  section  A        Free   IA,E,IL,J,         SOX, 

of  Annex  II  NX> 

to  this  IX  (CA) 

proclanet ion 

9027.90.68  Other See  section*        Free  (*,E,It,J,        SMI 

of   Annex    H  NX) 

to  this  It   (C*) 

prociamal  ion 
Other: 
9027.90.84  Of   instrunents  and 

apparatus  of  subheading 

9027.20.   9027.30, 

9027.40.   9027.50  or 

9027.80 See  secttor  A   free  (*,E,IL,J,   iOX 

of  Annex  li  MX) 

to  this        0.6X  (CA) 
proclamation 

9027.90.88  Other See  section  A  f  ree  (A,t,  IL,  J,   40X" 

of  Annex  II         MX) 

to  this  0.6X  (CA> 
proclamat  ion 

(64).      Subheadings   9030.90.65   and   9030   90   85   are    superseded  by: 

[OscU  1  oscopes.   spectrin  analyzers  and...:] 
(Parts  and  accessories:] 
[Other : I 

"Printed  circuit  asseablies: 
9030.90.64  Of    instruBients   and  apparatus 

of   sut*>«adin9  9030.82 See   section  *        free   (*,B,C,E,  4(B 

of   Annex   II  IL,J,MX) 

to  this  0.4X  (U) 

proclamation 

9030.90.68  Other See  section  A  Free  (A.B.C.E,  40V 

0*   Annex    11  R.J.MX) 

to   this  C.4X  (CA) 
pr  oc  I  ama  1 1  on 
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Seccion  B.   (con.) 

(64).   (con.): 

(Oscilloscopes,  spectra*  analyzers  and... :] 
(Parts  and  accessories:] 
(Other:] 

"Othar: 
90J0.90.M  Of  inttnjacntt  and  apparatus 

of  subheading  9030.82 Sec  tectlor  A   Free  (A.B.C.E,    iCH 

of  Annex  li  U,J,HX) 

to  rKis        0.4X  (CA)  ^ 

proctanat  ion 

90J0.90.8a  Othar ? See  section  <  free  (A,B,C,E,     UOX' 

of  Annex  11  IL.J.HX) 

to  this  0.4X  (CA) 
proclamatiorr 

(65).   Subheadings  9031.49.80.  9031.80.00.  9031.90.55  and  9031.90  60  are 
superseded  and  the  following  Inserted,  In  numerical  sequence,  In  lieu  thereof: 

(Measuring  or  checking  instruaents, :]  ' 

(Other  optical   Instruaents  and  appliances:] 
(Other:] 
"9031.49.70  For  inspecting  masks  (other  than 

photcaiatks)  used  in  a«nufacturing 
seaii conductor  devices;   for 
neasuring  surface  particulate 
contamination  on  seaiconductor 

devices See  section  A        Free  (A,CA,E,  IL,      SOS 

of  Amex  II  J, MX) 

to  this 

proclamation 

9051.49.90  Other See  section  A        Free  (A,CA,E,  II,      501 

of  Annex   II  J, MX) 

to  this 
proclamation 
9031.80  Other   instruaents,    appliances  and  aachines: 

9031.80.40  Electron  bead  microscopes   fitted  with 

equipaient  specifically  designed  for   the 
handling  and  transport  of  scaiconductor 

Hafcrs  or  reticles See  section  A        Free  (A, E, 11, J,        *0X 

of  Annex  II  MX) 

to  this  0.4X  (CA) 

proclanation 

9031.80.80  Other See  section  A       Free  (A,B,C,E,  40*'' 

of   Annej    II  U,  J.MX) 

to   this  0.4X   (CA) 

proclamation 
(Parts  and  accessories:] 

[Of  other  optical    instruaents...:]  -^ 

"9031. 90. S4  Of  optical   instruaents  and 

appliances  of  subheading  9031.41 

or  9031.49.70 See  section  a       free  (A,CA,E,IL,      SOX 

of  Annex  II  J,NX) 

to  this 

proclamation 

903'.. 90. 58  Other See  section  A        free  (A,CA,E,  IL,       SOX 

of   Annex    II  J, MX) 

to   this 
orDclamation 
Other: 

9031.90.70  Of  articles  of  subheading 

9031.80.40 See  section  A        f  ree  <A,£  ,  IL,  J,         40X 

of  Annex   II  MX) 

to  this  0.4X  (CA) 

proclamation 

9031.90.90  Other See  section  A  Free   (A,B,C,E,  40X" 

of  Annex   II  IL.J.MX) 

to  this  0.4X  (CA) 
proclamation 

(66).      Subchapter  X   to   chapter   98    is   modified  by  deleting   from   subdivision 
(aXxill)    of  U.S.    note   6    to   such   subchapter   "8424.90.90"    and   inserting 
•8424.90.80"    In   lieu  thereof. 
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(67).   Subchapter  XVll  to  chapter  98  is  modified: 

(a),  by  deleting  from  subdivision  (u)  of  U.S.  note  2  to  such  subchapter. 
"8543.89  90,"  and  inserting  "8543.89.92,  8543.89,96,"  in  lieu  thereof 

(b) .   by  deleting  from  the  article  description  of  heading  9817.84.01 
"8479.89  95"  and  Inserting  "8479.89.97"  in  lieu  thereof 

(68).   Subheading  9902.84.77  is  deleted 

(69).   The  article  description  of  subheadings  9903.41,40  and  9903,41,45  are  each 
Bodified  by  deleting  "8528.12.88"  and  Inserting  "8528  12  96"  in  lieu  thereof. 

(70).   Subchapter  V  to  chapter  99  is  modified:  .  . 

(a),  by  deleting  subheading  9905  85  62. 

(b) ,  by  deleting  "8536.90,00"  fron  the  article  descriptions  of  subheadings 
9905.85.68  and  9905,85.71  wherever  it  appears  and  Inserting  "8536.90"  in  lieu 
thereof. 

(c).  by  deleting  "8536  69  00"  from  the  article  descriptions  of  subheadings 
9905  85  71  and  9905  85  79  wherever  it  appears  and  inserting  "8536,69"  in  lieu 
thereof , 

(d).  by  deleting  "8544.41  00,  8544.51.80"  from  the  article  description  of 
subheading  9905.85.82  and  inserting  "8544.41.  8544.51,70,  8544.51.90"  in  lieu 
thereof. 

(e).  by  deleting  "8544  41.00"  from  the  article  description  of  subheading 
9905.85.83  and  inserting  "8544  41"  in  lieu  thereof 

(f).  by  deleting  "9030  90  65  or  9030  90  85"  from  the  article  description  of 
subheadings  9905  90.05  and  9905.90.10  and  inserting  "9030  90.68  or  9030  90  88" 
in  lieu  thereof, 

(g).  by  deleting  "9027,90.60  or  9027,90.80*  from  the  article  description  of 
subheading  9905.90  11  and  Inserting  "9027.90.64,  9027,90.68,  9027.90.84  or 
9027.90  88'  in  lieu  thereof. 

(h) .  by  deleting  "9031.90,60"  from  the  article  description  of  subheading 
9905.90.15  and  inserting  "9031  90.90"  in  lieu  thereof. 

(71).   Subchapter  VII  to  chapter  99  of  the  HTS  is  modified  by  deleting 
subheading  9907.84.15. 


Section  C.   Effective  with  respect  to  articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  January  1,  1999 

(1).   General  note  4(d)  is  modified  by  delating  "8524.99.60  Argentina"  and 

•8524.99.90  Argentina". 

(2).   The  tariff  classification  rules  ("TCRs")  of  subdivision  (t)  of  general 
note  12  are  modified  as  follows: 

(a).  TCR  77.  79,  79A,  80(C),  82.  83  and  94  for  chapter  85  are  each  modified 
by  deleting  from  such  rule  "8529  90.19,  8529.90.22  or  8529.90.24"  and  inserting 
•8529.90  19  or  8529  90.23"  in  lieu  thereof. 


(b)  .   TCR  84,  92A,  92B  and  92K  for  chapter  85  are  each  modified  by  deleting 
from  such  rule  "8529.90  22,  8529.90.24"  and  inserting  "8529.90.23"  in  lieu 
thereof , 
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Section  C.   (con.) 

(2).   (con.): 

(c).      TCR   99    for   chapter   85    is   nodified  by  deleting   from   such    rule 
-8529.90.73,    8529.90.74   or   8529.90.77"   and  inserting    "8529    90    73   or   8529    90   76" 
in   lieu   thereof. 

(d).      TCR    100(A)    and   100(B)    for   chapter   85   are   each  modified  by  deleting   from 
such  rule    "8529.90.83,    8529.90.84   or   8529.90.87"    and   inserting   "8529    90.83   or 
8529.90.85'   in  lieu  thereof. 

(3).      The   additional  U.S.   notes  to  chapter  84  are   modified: 

(a),      by   deleting   "8479.90.97"    from  additional   U.S.    note    1   and   inserting 
"8479.90   95"    In   lieu  thereof. 

(b).      by  deleting   ",    8466.30.20  and  8466.30.40"    from   additional   U.S.    note    3 
and   inserting    "and   8466.30.45"    in   lieu   thereof. 

(4).      Subheadings   8421.91.70  and  8421.91.90  are   superseded  by: 

(Centrifuge*,   Including  centrifugal ...:) 
tPertt:] 

(Of  centrifuges,...:] 
•8*21.91.60  Other Free  25t" 

(5).      Subheadings    8424.30.40,    8424.30.80,    8424.90.60   and   8424   90.80   are 
superseded  and   the   following  inserted.    In  numerical   sequence,    in   lieu  thereof; 

(Mechanical  a^l lancet  (whether  or...:] 

(Steaai  or  sand  blasting...:) 
•8*24.30.90  Other Free  J5X" 

(Parts:) 
"8*2*. 90. 90  Other Free  55X" 

(6).      Subheadings   8428.20,    8428.20.40,    8428.20.80,    8428.33,    8428    33.40, 
8428.33.80,    8428.39.    8428.39.40.    8428.39.80.    8428.90,    8428.90.40   and   8428.90.80 
are   superseded   and   the    following   inserted,    in  numerical    sequence,    in   lieu 
thereof: 

(Other  lifting,   handling,    loading  or...:) 

•8*28.20.00              Pncunatic  ct«vators  and  conveyors Free  3!X" 

(Other  continuous -act ion  elevators...:] 

"8*28.33.00          Other,  belt  type Free  SSX 

8*28.39.00          Other Free  ^       J5* 

8*28.90.00      Other  Machinery ^''**.,  ''"" 

(7).   Subheadings  8431.39.  8431.39.40  and  8431.39.80  are  superseded  by: 

(Parts  suitable  for  use  solely  or  principally 
with  the  nschinery  of  headings  8*2S  to  8*30:] 
(Of  Machinery  of  heading  8*28:] 
"8431.39.00  Other Free  35X" 

(8).      Subheadings   8466.30.20   (and   the    immediately   preceding   text    "For   the 
machines  described  in  additional  U.S.    note   3   to  chapter  84:"),    8466.30.40, 
8466.91.40    (and   the    inmediately  preceding   text   "Other:")    and   8466.91.80   are 
superseded  and   the   following   inserted,    in  numerical    sequence,    in   lieu   thereof: 

(Parts  and  accMso^iM  suitable  for  use...:] 
(Divid^'^  nttOi  and  other  special...:] 
[Other  special   attachawntt:] 
"8*86. 30. *S  For  the  Machines  described  in 

additional  U.S.  note  3  to 

chapter  M Free  t5X" 

(Oth«-:] 

(For  rachines  of  headings  8*6*:] 
"8*66.91.50  Other Free  35V' 

(9).      Subheadings   8479.90.93  and  8479.90.97   are   superseded  by: 

(Machines  and  Mechanical  appliances  having...:] 
(Parts:] 
•8*79.90.95  Otner trtt  KV 
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Section  C.   (con.)        , 

(10).      Subheadings   8514.10,    8514.10.40.    8514.10.80,    8514.20.    8514.20.40. 
8514.20.80.    8514,90,    8514.90.40  and  8514.90.80   are   superseded  and   the   following 
inserted,    in  numerical   sequence,    in   lieu   thereof: 

(Industrial    or   laboratory  electric. .. :) 

"85U. 10.00  Resistarvce  heated  furnaces  and  ovens Free  ^^ 

85U.20.00  Induction  or  dielectric  furrwces  and  ovens Free  £^* 

85U.90.00  Parts ^'"" 

(11).      Subheadings    8515.80,    8515.80.40   and  8515.80.80   are    superseded  by: 

(Electric  (including  electrically...:] 
"8515.80.00  Other  machines  and  apparatus Free 

(12).      Subheadings    8524.99.60    (and  the    inunedlately  preceding   text    "Other;")    and 
8524.99.90  are   superseded  by: 

(Records,   tapes  and  other  recorded  media...:) 
[Other:) 

(Other:)  ox.   i,/„'  ^4 

-852..99.40  Other Free  ^^^^^^^^J 

surface" 

(13).      Subheadings    8525.20.24    (and  the   immediately  preceding  text   "Low-power 
radiotelephonic    transceivers   operating  on   frequencies    from  49.82    to   49.90  MHz:") 
and   8525.20.28    are    superseded  by: 

(Transmission  apparatus  for...:J 
[Transceivers:] 
"8525.20.20  Low-power  radiotelephonic  transceivers 

operating  on  frequerwies  from  49.82  to 
49.90  MM2 f" 

(14)  Subheadings   8529.90.22.    8529.90.24.    8529.90.74.    8529.90.77,    8529    ^0.84 
and   8529.90.87    are    superseded   and   the   following   inserted,    in  numerical    sequence, 
in   lieu   thereof: 

[Parts  suitable  for  use  solely  or...:] 
[Other:] 
^  (Printed  circuit  assemblies:]  j^^„ 

"8529.90.23  Other ^'■*« 

(Other,  parts  of  printed  circuit 
assefnblies,  including...:]  _-^„ 

"8529.90.76  Other ff"^* 

[Other  parts  of  articles   of   headings 

8525  and  8527,   except...:]  ,^y,„ 

"8529.90.85  Other ^'"** 

(15)  Subchapter   X   to   chapter   98    is   modified  by   deleting   from   subdivision 
(a)(xiii)    of   U.S.    note   6    to   such  subchapter   ■•8424.90.80"    and    Inserting 
"8424.90.90"    in   lieu   thereof. 
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Staged  Rate  Modifications  to  the  Harmonized 
Tariff  Schedule  of  the  United  States  ("HTS") 


Section  A.   For  the  following  provisions,  the  Rates  of  Duty  1-Ceneral 
subcolumn  of  the  Harmonized  Tariff  Schedule  of  the  United  States  ("HTS")  is 
modified  on  the  dates  set  forth  In  the  table  below  by  deleting  the  existing 
rate  of  duty  from  the  enumerated  provision  and  inserting  In  lieu  thereof  the 
rate  of  duty  specified  for  such  date. 


HTS 

July  1. 

January  1, 

January  1, 

January  1 , 

Subheading 

1997 

1998 

1999 

2000 

2208.20.10 

6.9C/pf.  liter 

4.6C/pf.  liter 

2.3(/pf.  liter 

Free 

2208.20.20 

47.2C/pf.  liter 

31.5C/pf.  liter 

15.7C/pf.  liter 

Free 

2208.20.30 

17.4C/pf.  liter 

11.5C/pf.  liter 

5.7C/pf.  liter 

Free 

2208.20.40 

6.9C/pf.  liter 

4.6C/pf.  liter 

2.3C/pf.  liter 

Free 

2208.20.50 

6.9C/pf.  liter 

4.6C/pf.  liter 

2.3C/pf.  liter 

Free 

2208  20.60 

5.5C/pf.  liter 

3.7C/pf.  liter 

1.9C/pf.  liter 

Free 

2208.30.30 

2.8C/pf.  liter 

1.8C/pf.  liter 

0.9C/pf.  liter 

Free 

2208.30.60 

3.4C/pf.  liter 

2.3C/pf.  liter 

1.2C/pf.  liter 

Free 

2208.40.20 

30.4C/pf.  liter 

28.lC/pf.  liter 

25.9C/pf.  liter 

23.7C/pf. 
liter 

2208.40.40 

26.1C/pf.  liter 

21.7C/pf.  liter 

17.4C/pf.  liter 

13C/pf. 
liter  y 

2208.40.60 

30.4C/pf.  liter 

28.lC/pf.  liter 

25.9C/pf.  liter 

23.7C/pf 
liter 

2208.40.80 

26.K/pf.  liter 

21.7C/pf.  liter 

17.4C/pf.  liter 

13C/pf. 
liter  i' 

2208.  M). 00 

8.1C/pf.  liter 

5.4C/pf.  liter 

2.7C/pf.  liter 

Free 

2208.60.10 

41.6C/pf.  liter 

27.7C/pf.  liter 

13.9C/pf,  liter 

Free 

2208.60.20 

8.lC/pf.  liter 

5.4C/pf.  liter 

2.7C/pf.  liter 

Free 

2208.60.50 

20.3C/pf.  liter 

13.6C/pf.  liter 

6.8C/pf,  liter 

Free 

2208.70  00 

8.lC/pf.  liter 

5.4C/pf.  liter 

2.7C/pf,  liter 

Free 

2208.90.01 

6.8C/pf.  liter 

4.6C/pf.  liter 

2  3C/pf.  liter 

Free 

2208.90.05 

6.2C/pf.  liter 

4.lC/pf.  liter 

2C/pf.  liter 

Free 

2208.90.10 

8.lC/pf.  liter 

5.4C/pf.  liter 

2.7C/pf.  liter 

Free 

2208.90.12 

17.3C/pf.  liter 

11.6C/pf.  liter 

5.8C/pf.  liter 

Free 

2208.90.14 

6.9C/pf.  liter 

4.6C/pf.  liter 

2.3C/pf.  liter 

Free 

2208.90.15 

6.9C/pf.  liter 

4.6C/pf.  liter 

2.3C/pf.  liter 

Free 

2208.90.20 

47.2C/pf.  liter 

31.4C/pf.  liter 

15.7C/pf.  liter 

Free 

2208.90.25 

17.3C/pf.  liter 

11.6C/pf.  liter 

5.8C/pf.  liter 

Free 

2208.90.30 

6.9C/pf.  liter 

4.6C/pf.  liter 

2.3C/pf.  liter 

Free 

2208.90.35 

6.9C/pf.  liter 

4.6C/pf.  liter 

2.3<;/pf.  liter 

Free 

2208.90.40 

5.6C/pf.  liter 

3.7C/pf.  liter 

1.8C/pf.  liter 

Free 

2208.90.46 

8.1C/pf.  liter 

5.4C/pf.  liter 

2.7C/pf.  liter 

Free 

2208.90.71 

94C/pf.  liter 

63C/pf.  liter 

31C/pf.  liter 

Free 

2208.90.75 

41.6C/pf.  liter 

27.7C/pf.  liter 

13.8C/pf.  liter 

Free 

7017.10.30 

3.8% 

2.6% 

1.3% 

Free 

7017.10.60 

5.1% 

4.8% 

4.6% 

4.6% 

7020.00.30 

4.2% 

2.8% 

1.4% 

Free 

7020.00.60 

5.6% 

5.3% 

5% 

5% 

8421.19.30 

1.7% 

1.2% 

0.5% 

Free 

8421.19.90 

2.3% 

1.8% 

1.3% 

1.3% 

8421.91.70 

1% 

0.5% 

Free 

Free 

8421.91.90 

1.6% 

0.8% 

Free 

Free 

1/   For  subheadings  2208.40.40  and  2208.40.80,  the  rates  of  duty  after 
2000  will  be  as  follows: 


On  or  after  January  I,  2001 
On  or  after  January  1.  2002 
On  or  after  January  1,  2003- 


8.7c/pf.  liter; 
4.3c/pf.  liter; 
Free. 
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HTS 
Subheading 


July  1, 
1997 


January  1 
1998 


January  1 
1999' 


January  1  . 
2000 


8424 

iUlU 

8424 

8424 

8424 

8424 

8428 

8428 

8428 

8428 

8428 

8428 

8428 

8428 

8431 

8431 

8456 

8456 

8456 

8456 

8462 

8462 

8464 

8464 

8465 

8465 

8466 

8466 

8466  . 

8466. 

8466. 

8466. 

8466. 

8466. 

8466. 

8466. 

8466. 

8466. 

8466. 

8466, 

8469, 

8470. 

8470. 

8470. 

8471. 

8471. 

8471. 

8471. 

8471. 

8471. 

8471. 

8471. 

8471. 

8471. 

8471. 

8471. 

8471. 

8472. 

84  73. 


30.40 
30.80 


89 
89, 


50 
70 


,90.60 

90.80 

.20.40 

.20.80 

.33.40 

33.80 

.39.40 

.39.80 

90.40 

,90,80 

.39,40 

.39.80 

.10.60 

.10.80 

,99.70 

,99.90 

.21.40 

.29,40 

.90.60 

.90.90 

.99.40 

,99.80 

,10,40 

.10.80 

20.40 

.20.80 

.30.20 

.30.40 

.30.60 

.30.80 

.91.40 

.91.80 

.93.47 

93.85 

94.55 

94.75 

11.00 

21.00 

29.00 

30.00 

10.00 

30.00 

41.00 

49.26 

49.29 

49.32 

49.34 

49.42 

60.35 

60.45 

60.52 

60.54 

60.80 

90.95 

10.20 


1% 

1.5% 

2% 

2  6% 

1% 

1.5% 

0.  5% 


8% 
5% 

8% 


0.5% 

0,8% 

0.5% 

0.8% 

0.5% 

0  8% 

2% 

2.6% 

19% 

2.5% 


3 

3 

1 

2 

2% 

2,6% 

3,2% 

4.3% 


3% 
3% 
8% 

4% 


1% 
1% 
4% 
5% 
2% 

8.6% 

1.3% 

1.9% 

3.5% 

3.5% 

3.5% 

3.5% 

0.6% 

2% 

2% 

2% 

2.6% 

2% 

2% 

1% 

1% 

1% 

1% 

1% 

1%  . 

1% 

1% 

1% 

1% 

2.6% 

2.1% 


0.5% 
0.7% 

1-3% 
2.2% 
0.5% 
0.7% 
0.3% 
0.4% 
0.3% 
0.4% 
0.3% 

0,4% 


3% 

4% 


0,3% 

0,4% 
1.3% 
2.5% 
1  3% 
2.4% 


2% 
2% 


1.2% 
2,2% 


3% 
5% 


2,2% 
4. 
2. 
3. 

1. 

4  , 


1% 
1% 

9% 
6% 

3% 
1% 
8,3% 
0,6% 


9% 
4% 
4% 
4% 


2.4% 
0.3% 

1.3% 
1.3% 


3% 

7% 
4% 


1,4% 
0.5% 
0.5% 
0.5% 
0.5% 
0.5% 
0.5% 
0.5% 
0.5% 
0,5% 
0.5% 
2.2% 
1.4% 


Free 
Free 

0.7% 

1.8% 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

0.7% 

2.4% 

0.6% 

2.2% 

1.1% 

1.1% 

0.6% 

2% 

0.7% 

2.4% 

1.1% 

3.9% 

1% 

3.7% 

0.8% 

2.2% 

2.9% 

8% 

Free 

Free 

1.2% 

1.2% 

1.2% 

1.2% 

Free 

0.7% 

0.7% 

0.7% 

0.9% 

0.7% 

0.7% 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

1.8% 

0.7% 


Free 

Free 

Free 

1,8% 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

2.4% 

Free 

2,2% 

Free 

Free 

Free 

2% 

Free 

2  ,4% 

Free 

3.9% 

Free 

3.7% 

Free 

Free 

2  9% 

8% 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

Free 

1  8% 

Free 


35940          Federa 

1  Register  /  Vol.  62.  No.  127  / 

Wednesday,  July  2.  1997  /  Presic 

lential  Documents 

Annex   II    (continued) 
-3- 

• 
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f 

HTS 

July   1. 

January   1, 

January    1, 

January  1, 

k 

Subheading 

1997 

1998 

1999 

2000 

- 



8A73. 10.40 

2.8% 

2.4% 

2% 

2% 

! 

8A73. 40.10 

2% 

1.4% 

0.7% 

Free 

8473.40.95 

2.7% 

2.3% 

1.9% 

19% 

8477.10.70 

2.6% 

1.7% 

0.9% 

Free 

8477.10.90 

3.4% 

3.3% 

3.1% 

3.1% 

8477.40.40 

2.6% 

1.7% 

0.9% 

Free 

8477.40.80 

3.4% 

3.3% 

3.1% 

3.1% 

8477.59   40 

2   6% 

1.7% 

0.9% 

Free 

f 

8477.59.80 

3   4% 

3.3% 

3.1% 

3.1% 

1 

8477.90   15 

2    6% 

1.7% 

0.9% 

Free 

1 

• 

8477.90.25 

3.4% 

3.3% 

3.1% 

3.1% 

8477.90.35 

2.6% 

1.7% 

0.9% 

Free 

8477.90.45 

3.4% 

3.3% 

3.1%- 

3    1% 

8477.90.55 

2.6% 

1.7% 

0.9% 

Free 

8477.90.65 

3.4% 

3.3% 

3.1% 

3.1% 

8477.90.75 

2.6% 

1.7% 

0.9% 

Free 

8477.90.85 

3.4% 

3.3% 

3.1% 

3,1% 

8479.89.87 

2.3% 

1.5% 

0.8% 

Free 

8479.89.97 

3% 

2.7% 

2.5% 

2.5% 

8479.90.93 

1% 

0.5% 

Free 

Free 

8479.90.97 

1.5% 

0.7% 

Free 

Free 

8480.71.40 

2.6% 

1.7% 

0.9% 

Free 

8480.71.80 

3.4% 

3.3% 

3.1% 

3.1% 

8504   40.95 

2.1% 

1.8% 

1.5% 

15% 

8504.50.40 

2.3% 

1.5% 

0.8% 

Free 

8504.90.65 

2.1% 

1.4% 

0.7% 

Free 

8504   90.75 

2.8% 

2.6% 

2.5% 

2.4% 

8514.10.40 

0.7% 

0.3% 

Free 

Free 

8514.10.80 

1% 

0.5% 

Free 

Free 

8514.20.40 

0.7% 

0.3% 

Free 

Free 

8514.20.80 

1% 

0.5% 

Free 

Free 

8514.30.60 

1.3% 

0.9% 

0.5% 

Free 

8514.30.80 

1.8% 

1.5% 

1.3% 

1.3% 

8514.90.40 

0.7% 

0.3% 

Free 

Free 

8514.90.80 

1% 

0.5% 

Free 

Free 

8515.80.40 

0.5% 

0.3% 

Free 

Free 

8515.80.80 

0.8% 

0.4% 

Free 

Free 

' 

8515.90.10 

1.3% 

0.9% 

0.5% 

Free 

8515.90.30 

1.8% 

1.7% 

1.6% 

16% 

8517.11.00 

1.6% 

0.8% 

Free 

Free 

8517.19.40 

6.4% 

4.3% 

2.1% 

Free 

8517.19.80 

6.4% 

4.3% 

2.1% 

Free 

8517.21   00 

3.5% 

2.4% 

1.2% 

Free 

8517.22.00 

3.5% 

2.4% 

1.2% 

Free 

i» 

8517.30.15 

6.4% 

4.3% 

2.1% 

Free 

J 

8517.30.20 

6.4% 

4.3% 

2.1% 

Free 

^ 

8517.30.25 

6.4% 

4.3% 

2.1% 

Free 

? 

8517.30.30 

6.4% 

4.3% 

2.1% 

Free 

8517.30.50 

2.5% 

1.7% 

0.8% 

Free 

1 

8517.50.10 

2.5% 

1.7% 

0.8% 

Free 

^ 

8517.50.50 

6.4% 

4.3% 

2.1% 

Free 

8517.50.60 

2.5% 

1.7% 

0.8% 

Free 

8517.50.90 

3.5% 

2.4% 

1.2% 

Free 

8517.80.10 

6.4% 

4.3% 

2.1% 

Free 

V 

8517.80.20 

3.5% 

2.4% 

1.2% 

Free 

8517.90.04 

3.5% 

2.4% 

1.2% 

Free 

i 

8517.90.08 

3.5% 

2.4% 

1.2% 

Free 

1 

8517.90.12 

6.4% 

4.3% 

2.1% 

Free 

t 

8517.90.16 

3.5% 

2.4% 

1.2% 

Free 

i 
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Sectton  A    (con.) 


HTS 

July  1, 

January    1 

January    1 . 

January    1, 

Subheading 

1997 

1998 

1999' 

2000' 

8517.90.24 

6,4% 

4   3% 

2.1% 

Free 

8517.90   26 

3.5% 

2,4% 

1.2% 

Free 

8517.90.32 

6.4% 

4    3% 

2.1% 

Free 

8517.90.34 

3,5% 

2,4% 

1.2% 

Free 

8517.90.36 

6.4% 

4,3% 

2.1% 

Free 

8517.90.38 

6.4% 

4,3% 

2.1% 

Free 

8517.90.44 

3.5% 

2,4% 

1.2% 

Free 

8517.90   48 

6,4% 

4.3% 

2.1% 

Free              ^ 
Free 

8517.90.52 

6.4% 

4.3% 

2,1% 

8517.90.56 

3.5% 

2.4% 

1,2% 

Free 

8517.90.58 

6.4% 

4.3% 

2.1% 

Free 

8517.90.64 

6.4% 

4.3% 

2.1% 

Free 

8517.90.66 

3.5% 

2,4% 

1.2% 

Free 

8518.10.40 

3.7% 

2.5% 

1.2% 

Free 

8518.29,40 

3.7% 

2.5% 

1.2% 

Free 

8518.30.10 

6.4% 

4.3% 

2.1% 

Free 

8518.40.10 

6.4% 

4.3% 

2.1% 

Free 

8518.90.20 

6.4% 

4,3% 

2.1% 

Free 

8518.90.60 

3.7% 

2,5% 

1,2% 

Free 

8520.20.00 

1,1% 

0,5% 

Free 

Free 

8522.90.45 

2.1% 

1,4% 

0.7% 

Free 

8523.11.00 

1.1% 

0.6% 

Free 

Free 

8523.20.00 

1.1% 

0.6% 

Free 

Free 

8523.90   00 

1.1% 

0,6% 

Free 

Free 

8524.31.00 

2.6C/ni^   of 
recording 
surface 

l,3C/m^   of 
recording 
surface 

Free 

Free 

8524.39.40 

2.8% 

1    9% 

0.9% 

Free 

8524.39.80 

3.7% 

3.2% 

2.7% 

2.7% 

8524.40.00 

5.1C/ra2   of 

3.4c/m'   of 

l,7C/m2  of 

Free 

recording 

recording 

recording 

surface 

surface 

surface 

8524.91   00 

2.6C/ii2  of 
recording 
surface 

1.3C/ni^   of 
recording 
surface 

Free 

Free 

8524    99.60 

2.6C/ni^   of 
recording 
surface 

1    3C/n!^   of 
recording 
surface 

Free 

Free 

8524.99.90 

3.9e/n|2   of 
recording 
surface 

1.9C/m^   of 
recording 
surfac. 

Free 

Free 

8525.10.10 

2% 

1.3% 

0,7% 

Free 

8525.10.30 

2.6% 

2.2% 

1.8% 

1.8% 

8525.10.70 

4.2% 

3.6% 

3% 

3% 

8525.10.90 

3.2% 

2.1% 

1.1% 

Free 

8525.20.05 

3.2% 

2.1% 

1.1% 

Free 

8525.20.15 

3.2% 

2,1% 

1.1% 

Free 

8525    20.28 

1.1% 

0   6% 

Free 

Free 

8525.20.30 

3.2% 

2.1% 

1.1% 

Free 

8525.40.40 

2.2% 

1.5% 

0.7% 

Free 

8525.40.80 

2.9% 

2.5% 

2.1% 

2.1% 

8527.90.85 

4.5% 

3% 

1.5% 

Free 

8528.12.92 

3,8% 

2   5% 

1.3% 

Free 

8529    10.70 

3,2% 

2.1% 

1,1% 

Free 

8529.10   90 

4.2% 

3.6% 

3% 

3» 

8529.90   24 

2.4% 

1.2% 

Free 

Free 

8529.90.74 

1.6% 

0.8% 

Free 

Free 

8529.90.77 

2.4% 

1.2% 

Free 

Free 

8529    90,87 

2    4% 

12% 

Free 

Free 
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Secclon  A.   (con.) 


HTS 

July  1. 

January  1, 

January  1, 

January  1 , 

Subheading 

1997 

1998 

1999 

2000 

8529.90.88 

4.4% 

4.2% 

4% 

4% 

8531.20.00 

1.4% 

1% 

0.5% 

Free 

8531.80.40 

0.7% 

0.4% 

Free 

Free 

8531.80.70 

1.4% 

1% 

0.5% 

Free 

8531.80.90 

1.9% 

1.6% 

1.3% 

1.3% 

8531.90.10 

1.4% 

1% 

0.5% 

Free 

8531.90.30 

1.9% 

1.6% 

1.3% 

1,3% 

•  531.90.90 

1.9% 

1.6% 

1.3% 

1.3% 

8532.10.00 

7.1% 

4.7% 

2.4% 

Free 

8532.21.00 

7.1% 

4.7% 

2.4% 

Free 

8532.22    00 

7.1% 

4.7% 

2.4% 

Free 

8532    23   00 

7.1% 

4.7% 

2.4% 

Free 

8532   2^.00 

7.1% 

4.7% 

2.4% 

Free 

8532    25    00 

7.1% 

4.7% 

2.4% 

Free 

8532    29.00 

7.1% 

4.7% 

2.4% 

Free 

8532.30.00 

7.1% 

4.7% 

2.4% 

Free 

8532.90.00 

2.8% 

1.8% 

0.9% 

Free 

8533.10.00 

4.5% 

3% 

1.5% 

Free 

8533.21.00 

4.5% 

3% 

1.5% 

Free 

8533    29.00 

3.2% 

2.1%^ 

1.1% 

Free 

8533.31.00 

4.5% 

3% 

1..  5% 

Free 

8533.39   00 

3.2% 

2.1% 

1.1% 

Free 

8533.40.80 

4% 

2.7% 

1.3% 

Free 

8533.90.40 

4.5% 

3% 

1.5% 

Free 

8533.90   80 

4.5% 

3% 

1.5% 

Free 

8534    00   00 

2.8% 

1.9% 

0.9% 

Free 

8536.50.70 

2.8% 

1.9% 

0.9% 

Free 

8536    50.90 

3.7% 

3.2% 

2.7% 

2.7% 

8536.69.40 

2.8% 

1.9% 

0.9% 

Free 

8536    69    80 

3.7% 

3.2% 

2.7% 

2.7% 

8536.90.40 

2.8% 

1.9% 

0.9% 

Free 

8536    90.80 

3.7% 

3.2% 

2.7% 

2.7% 

8538    90    10 

3.2% 

2.1% 

1.1% 

Free 

8538.90.30 

4.2% 

3.9% 

3.5% 

3    5% 

8541.40.20 

0.5% 

0.3% 

Free 

Free 

8543.81.00 

2.3% 

1.6% 

0.8% 

Free 

8543.89.92 

2.3% 

1.6% 

0.8% 

Free 

8543.89.96 

3.1% 

2.9% 

2.6% 

2    6% 

8543.90.64 

2.3% 

1.6% 

0.8% 

Free 

8543   90.68 

3.1% 

2.9% 

2.6% 

2.6% 

8543.90.84 

2.3% 

1.6% 

0.8% 

Free 

8543.90.88 

3.1% 

2.9% 

2.6% 

2.6% 

8544.41.40 

2.8.% 

1.9% 

0.9% 

Free 

8544.41.80 

3.7% 

3.1% 

2.6% 

2.6% 

8544.49.40 

3.2% 

2.1% 

1.1% 

Free 

8544.49.80 

4.2% 

3.9% 

3.5% 

3   5% 

8544.51.40 

2.8% 

1.9% 

0.9% 

Free 

8544.51.70 

2.8% 

1.9% 

0.9% 

Free 

8544.51.90 

3.7% 

3.1% 

2.6% 

2.6% 

8544.70.00 

6.3% 

4.2% 

2.1% 

Free 

9009.11.00 

2% 

1.3% 

0.7% 

Free 

9009.21.00 

2% 

1.3% 

0.7% 

Free 

9010.90.70 

3% 

2% 

1% 

Free 

9010.90.90 

4% 

3.5% 

2.9% 

2   9% 

9013.80.70 

4.7% 

3.2% 

1.6% 

Free 

9013.80.90 

6.3% 

5.4% 

4.5% 

4.5% 

9013.90.50 

4.7% 

3.2% 

1.6% 

Free 

9013.90.90 

6.3% 

5.4% 

4.5% 

4.5% 

9017.10.40 

3.2% 

2.2% 

1.1% 

Free 

Annex  II  (concinued) 
-6- 


Section  A.       ( 

con.  ) 

HTS 

July    1, 

January    1 , 

January    1 , 

January    1 , 

Subheading 

1987 

1998 

1999 

2000 

9017.10.80 

4.3% 

4.1% 

3.9% 

3.9% 

9017.20.70 

3.8% 

2.6% 

1.3% 

Free 

9017,20.80 

5.1% 

4.8% 

4    6% 

4.6% 

9026.10.40 

22C    each   +    3.5% 

15C   each   +    2.4% 

8C    each  +1.2% 

Free 

9026. 80. /iO 

22C    each   +    3.4% 

15C    each  +2.3% 

7,5C   each   +    1.2% 

Free 

9026.90.20 

2.3% 

1.5% 

0,8% 

Free 

9026.90.40 

4.1% 

2.8% 

1.4% 

Free 

9027.20.80 

2.9% 

1.9% 

1% 

Free 

9027.30.80 

4.6% 

3.1% 

1.5% 

Free 

9027.50.80 

4.6% 

3.1% 

1.5% 

Free 

9027.80.80 

2.9% 

1.9% 

1% 

Free 

9027.90.58 

3% 

2.3% 

1.7% 

1.7% 

9027.90.64 

4.6% 

3.1% 

1.5% 

Free 

9027.90.68 

6.1% 

4.8% 

3.5% 

3.5% 

9027.90.84 

2.9% 

1.9% 

1% 

Free 

9027.90.88 

3.8% 

3% 

2.2% 

2   2% 

9030.90.64 

2.3% 

1.5% 

0.8% 

Free 

9030.90.68 

3% 

2.3% 

1.7% 

1.7% 

9030.90.84 

2.3% 

1.5% 

0.8% 

Free 

9030.90.88 

3% 

2.3% 

1.7% 

1.7% 

9031.49.70 

4.6% 

3.1% 

1,5% 

Free 

9031.49.90 

6.1% 

4.8% 

3,5% 

3.5% 

9031.80.40 

2.3% 

1.5% 

0,8% 

Free 

9031.80.80 

3% 

2.3% 

1.7% 

1.7% 

9031.90.54 

4.6% 

3.1% 

1.5% 

Free 

9031.90.58 

6,1% 

4.8% 

3.5% 

3.5% 

9031.90.70 

2.3% 

1.5% 

0   8% 

Free 

9031.90.90 

3% 

2.3% 

1.7% 

1.7% 

Section  B.   For  subheadings  8518.90  40,  the  Rates  of  Duty  1-General  subcolumn 
is  modified  (i)  by  deleting  the  rate  of  duty  In  such  subcoluinn  and  inserting 
the  rate  of  duty  specified  for  such  subheading  In  the  first  column  in  the 
table  below  in  lieu  thereof,  and  (ii)  for  each  of  the  subsequent  columns  the 
rate  of  duty  in  the  Rates  of  Duty  1-General  subcolumn  is  deleted  and  the 
following  rates  of  duty  are  inserted  in  such  subheading  in  lieu  thereof  on  the 
dates  announced  for  each  column  in  this  table  by  the  United  States  Trade 
Representative  in  the  Federal   Register,    at  any  time  after  the  United  States 
Trade  Representative  has  determined  that  other  major  countries  provide 
adequate  entity  coverage  under  the  Agreement  on  Government  Procurerrcnt , 
entered  into  on  April  15,  1994,  or  under  another  binding  international 
agreement. 


HTS 
Subheadings    Stage  1 


8518.90.40 


7,7% 


Stage  2      Stage  3      Stage  4    Stage  5 
6.8%        6%        .  5.1%        4.3% 
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Annex  II  (continued) 


Prtsidentiai  Documents 


Section  C.   For  the  following  subheadings,  the  Rates  of  Duty  1-Special 
subcolumn  is  modified  on  January  1,  1998,  by  deleting  the  rate  of  duty  and  the 
"(CA)"  following  such  rate  and  inserting  "CA" ,  in  alphabetical  sequence,  in 
the  parentheses  following  the  "Free"  rate  of  duty  in  su«h  subcolumn. 


7017.10.30 

8524.99.90 

8544.49.40 

9027.90.68 

7017.10.60 

8528.12.92 

8544.49.80 

9027.90.84 

7020.00.30 

8528.12.96 

8544.51.70 

9027.90.88 

7020.00.60 

8536    50.70 

8544.51.90 

9030.90.64 

8504.50.40 

8536.50.90 

9013.80.70 

9030.90.68 

8504.50.80 

8536.69.40 

9013    80.90 

9030.90.84 

8518.10.40 

8536   69.80 

9013.90.50 

9030.90.88 

8518.10.80 

8536    90.40 

9013.90.90 

9031.80.40 

8518.29.40 

8536.90.80 

9017.10.40 

9031.80.80 

8518.29.80 

8538.90.10 

9017.10.80 

9031.90.70 

8524.39.40 

8538    90.30 

9017.20.70 

901L.90.90 

8524.39.80 

8544.41.40 

9017.20.80 

8524.99.60 

8544.41.80 

9027.90.64 

Executive  Order  13053  of  Jane  30,  1997 

Adding  Members  to  and  Extending  the  President's  Council  on 
Sustainable  £>evek>pment 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  amend  Executive 
Order  12852  for  various  purposes,  it  is  hereby  ordered  that  Executive  Order 
12852,  as  amended,  is  further  amended  by  deleting  the  number  "29"  from 
section  1  and  inserting  the  number  "35"  in  lieu  thereof;  by  deleting  from 
section  3(d)  and  4(a)  the  text  "Department  of  the  Interior"  and  inserting 
in  lieu  thereof  the  following  text:  "Department  of  Energy";  and  by  deleting 
from  section  4(b)  the  text  "June  29,  1997"  and  inserting  in  lieu  thereof 
the  following  text:  "February  28, 1999." 


OO^lAjAiL^M  ^jtUjodk^^ 


Section  D.   For  subheadings  8428.90.40  and  8428.90.80,  the  Rates-  of  Duty  1- 
Special  subcoluntn  is  modified  on  January  1,  1998,  by  deleting  the  rate  of  duty 
and  the  "(KX)"  following  such  rate  and  inserting  "MX",  in  alphabetical 
sequence,  in  the  parentheses  following  the  "Free"  rate  of  duty  in  such 
subcolumn . 


IFR  Doc.  97-17566 
Filed  7-1-97;  11:08  am) 
Billing  coda  3195-01-P 


THE  WHITE  HOUSE, 
June  30,  1997. 


Section  E   For  the  following  subheadings,  the  Rates  of  Duty  1-Special 
subcolumn  is  modified  on  January  1  of  each  of  the  dates  in  the  table  below  by 
deleting  the  existing  rate  of  duty  preceding  the  symbol  "MX"  in  parentheses  in 
such  subcolumn  and  inserting  in  lieu  thereof  the  rate  of  duty  specified  below 

for  such  date. 


HTS 

■ 

^H 

Subheading 

1998 

1999 

2000 

2001 

2002 

2003 

■ 

B 

2208.40.20 

18.5C/pf. 

14.8C/pf. 

ll.lC/pf. 

7.4C/pf. 

3.7C/pf. 

Free 

B 

liter 

liter 

liter 

liter 

liter 

j^^B 

2208.40.40 

18.5C/pf. 

14.8C/pf. 

ll.lC/pf. 

7.4C/pf . 

3.7C/pf. 

Free 

^B 

liter 

liter 

liter 

liter 

liter 

^^^B 

2208.40   60 

18.5C/pf. 

14.8C/pf. 

ll.lC/pf. 

7.4C/pf . 

3.7C/pf. 

Free 

'^1 

liter 

liter 

liter 

liter 

liter 

i 

■ 

2208.40.80 

18.5C/pf. 

14.8<?/pf. 

ll.lC/pf. 

7.4C/pf . 

3.7<;/pf. 

Free                            ' 

liter 

liter 

liter 

liter 

liter 

^H 

8544.51.70 

2.6% 

2.1% 

1.5% 

1% 

0.5% 

Free 

^^B 

8544.51.90 

2.6% 

2.1% 

1.5% 

It 

0.5% 

Free 

H 

IKK  Doc.  97-17565 

- 

H 

Kilcd  7-1-97:  11:07  am) 

^1 

Killing  code  J19O-01-C. 

, 

1 
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HLE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  JULY 


35337-35658 
35659-35946. 


1 
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CFR  PARTS  AFFECTED  DURING  JULY 

At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  ti^tions  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

6641  (See 
Proclamation 


7011) 

..35909 

6763  (See 
Proclamation 
7011) 

.35909 

7011 

35909 

Executive  Orders: 

13052 

.35659 

12852  (Amended  by 

EG  13053) 

13053 

..39946 
..39945 

5  CFR 

Proposed  Rules: 

880 

..35693 

7  CFR 

455 

..35661 

,  35662 

456 

35666 

457 

..35662 

,  35666 

Proposed  Rules: 

29 

..35452 

11  CFR 

104 

.35670 

13  CFR 

123 _.... 

..35337 

14  CFR 

39 

..35670 

71 

..35894 

Proposed  Rules: 

39 35696, 

35702,  35704, 

71 

35698. 

35706. 
35709 

35700. 
35708, 
35711 
35713 

15  CFR 

922 

..35338 

16  CFR 

601 _ 

.35586 

17  CFR 

239 

.35338 

240 

.35338 

249 

.35338 

269 

35338 

20  CFR 

Proposed  Rules; 
702 

..35715 

24  CFR 

Proposed  Rules: 
207 

- 

..35716 

251 

.35716 

252 _ 

35716 

255 „ 

35716 

266 „.„ 

950 

35716 

35718 

953..... 

35718 

955 

35718 

1000 

35718 

'003 

35718 

1005 

357-' 8 

26  CFR 

1 

35673 

54  

35904 

602 

35904 

Proposed  Rules: 

1 35752.  35755 


29  CFR 

2590 

4001 


.35904 
.35342 


30  CFR 

902 


.35342 


32  CFR 

176 35343 

286 35351 

33  CFR 

27 35385 

100 35387,  35388  35390, 

35391 

144 35392 

165 35392,  35393,  35394 

35395,  35396,  35398. 

335398,  35399  35400. 

35401.  35402,  35403.  35405. 

35680 

Proposed  Rules: 

117 35453 


34  CFR 

222 

685 


.35406 
,.35602 


37  CFR 


201 _.. 

35420 

202 

35420 

203 

35420 

38  CFR 

3 „.. 

3542- 

21 35423 

Proposed  Rules: 

21 35454  35464 


39  CFR 

3001 


,.35424 


40  CFR 

52 35441 .  3568- 

180 35683 
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300 35441.  35689 

721  35689,  35690 

PTopos«d  Rules: 

52 35756 

180 3576C 

186 35760 


148. 


.35904 


45CFR 
146 


46CFR 

109 

159 

160 

199 


.35392 
.35392 
.35392 
.35392 


4«CFR 

Proposed  Rules: 

31 35900 

46 35900 

52 35900 


.35904 


49CFR 

1002 

1180 


.35692 
.35692 


50CFR 

285 35447 

660 ....35450 

Proposed  Rules: 

17 „ 35762 

600 35468 

622 35774 
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REMINDERS 

The  items  in  this  list«were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  2,  1997 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Macadamia  nuts;  published 
7-2-97 

Macadamia  tree  crop; 
published  7-2-97 

AGRICULTURE 

DEPARTMENT 

Food  and  Consumer  Service 

Food  stamp  program: 
Mickey  Leiand  Childhood 
Hunger  Relief  Act — 
Quality  control 
modification;  published 
6-2-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances -in  food, 
animal  feeds,  and  raw 
agncuttural  commodities: 
Tebufenozide;  published  7- 
2-97 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  published  7-2- 
97 
Toxic  substances: 
Significant  new  uses — 
Aliphatic  ester,  etc.; 
published  7-2-97 

FEDERAL  ELECTION 
COMMISSION 

Reports  by  political 
committees: 
Best  efforts;  $200+ 
contributors  identification; 
transmittal  to  Congress; 
effective  date;  published 
7-2-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  insurance 
programs: 
Direct  endorsement 
mortgagees;  delegation  of 
insuring  authonty; 
published  6-2-97 
JUSTICE  DEPARTMENT 
Bankruptcy  Reform  Act: 
Standing  trustees; 
qualifications  and 


standards;  published  6-2- 
97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Jetstream;  published  5-28- 
97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Guidance  regarding  claims 
for  income  tax  convention 
benefits;  published  7-2-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Cotton  research  and 
profTKJtion  order: 
Imported  cotton  and  cotton 
content  of  imported 
products;  supplemental 
assessment  calculation; 
comments  due  by  7-7-97; 
puljlished  6-6-97 
Limes  grown  in  Florida  and 
imported:  comn>ents  due  by 
7-7-97;  published  64-97 
Milk  marketing  orders: 
Texas;  comments  due  by  7- 
11-97;  published  6-27-97 

Peaches  grown  in — 
Georgia;  comments  due  by 
7-7-97;  published  6-4-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 

Marine  mammals  and 
certain  other  regulated 
animals;  p>enmeter  fence 
requirements;  comments 
due  by  7-7-97.  published 
5-6-97 
Interstate  transportation  of 

animals  and  animal  products 

(quarantine): 

Tuberculosis  in  cattle  and 
bison — 

Accredited-free  State 
status;  Wisconsin, 
comments  due  by  7-7- 
97;  published  5-7-97 
Plant-related  quarantine, 
foreign: 

Unroasted  coffee,  coffee 
bemes  and  fruits,  etc.; 
importation  into  Hawaii 
and  Puerto  Rico; 
prohibition;  comments  due 
by  7-8-97;  published  5-9- 
97 


Plants-related  quarantine; 
foreign: 

Imported  plants  and  plant 
products — 
Potato  tubers  from 
Bermuda  and  potato 
plants  from 
Newfoundland  at  ai  , 
comments  due  by  7-7- 
97;  published  5-7-97 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations 
Rural  rental  housing 
assistance:  comments  due 
by  7-7-97;  published  5-7- 
97 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Rural  rental  housing 
assistance;  comments  due 
by  7-7-97;  published  5-7- 
97 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Rural  rental  housing 
assistance;  comments  due 
by  7-7-97;  published  5-7- 
97 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Rural  rental  housing 
assistance;  comments  due 
by  7-7-97:  published  5-7- 
97 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Magnuson  Act  Provisions; 

public  meetings; 

comments  due  by  7-8-97, 

published  6-12-97 
Permits: 
Manne  mammals;  comments 

due  by  7-7-97;  published 

6-6-97 

South  Atlantic  Fishery 
Management  Council;  public 
heanngs;  comments  due  by 
7-11-97;  published  6-12-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Freedom  of  Information  Act; 

implementation;  comments 

due  by  7-7-97;  published  5- 

6-97 
Poison  prevention  packaging. 

ChiW-resistant  packaging 
requirements — 


Household  proaucts 
containing  petroleum 
distillates  and  other 
hydrocartx>ns. 
comments  due  by  7-11- 
97.  published  4-28-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR). 

Affirmative  action  reform  in 
Federal  procurement: 
comments  due  by  7-8-97, 
published  5-9-97 
Freedom  of  information  Act; 

implementation;  comments 

due  by  7-11-97,  published 

5-12-97 
Military  recruiting  and  Reserve 

Officer  Training  Corps 

program  access  to 

institutions  of  higher 

education;  comments  due 

by  7-7-97;  published  4-8-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards 
Hazardous  air  pollutants  list: 
additions  and  deletions — 
Research  and 
development  facilities; 
comments  due  by  7-11- 
97   published  6-11-97 
Mineral  wool  productK>n; 
comments  due  by  7-7-97; 
published  5-8-97 
Polymer  and  resin 
production  facilities  (Group 
IV).  comments  due  by  7- 
7-97;  published  6-6-97 

Wood  furriiture 

manufactunng  operations: 

wood  furniture  component 

definition:  comments  due 

by  7-9-97;  published  6-9- 

97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 
Alabama,  comments  due  by 

7-7-97:  published  6-6-97 
Arizona,  comments  due  by 

7-11-97;  published  6-11- 

97 
Illinois;  comments  due  by  7- 

9-97:  published  6-9-97 
Louisiana,  comments  due  by 

7-9-97;  published  6-9-97 

Maryland,  comments  aue  by 

7-7-97;  published  6-5-97 
Pennsylvania,  comments 

due  by  7-11-97,  published 

6-11-97 
Air  quality  implementation 
plans;  vAv  approval  and 
promulgation,  vanous 
States:  air  quality  planning 
purposes,  designation  of 
areas 
Oregon,  comments  due  by 

7-9-97.  published  6-9-97 


IV 
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Washington;  comments  due 
by  7-9-97;  puWished  6-9- 
97 
Ciean  Air  Act: 
Special  exemptions — 
Virgin  Islands,  comments 
due  by  7-10-97; 
puWisned  6-10-97 
Hazardous  waste 
Identification  and  listing — 
Petroleum  refimng  process 
wastes,  land  disposal 
restnctions  for  newly 
hazardous  wastes, 
comment  penod 
extension;  comments 
due  by  7-11-97, 
published  5-27-97 
Land  disposal  restnctions — 
Metal  wastes  and  mineral 
processing  wastes 
treatment  standards, 
etc.  (Phase  IV); 
comments  due  by  7-11- 
97;  published  5-12-97 
Pesticides;  toiefarx;es  m  food 
animaJ  feeds,  and  raw 
agncufturai  commodities 
(S)-hydropfene  biochemical 
pest  control  agent; 
comments  due  by  7-7-97; 
pubfished  6-*-97 
Aminoettioxyvinylgtyane ; 
comments  due  by  7-7-97; 
published  5-7-97 
Bifenthnn;  comments  due  by 

7-7-97;  poWiShed  6-€-97 
Opuntia  lindheimen  etc.; 
comments  due  tiy  7-7-97; 
putjfished  5-7-97 
Supertund  program 
National  oil  and  hazardous 
substances  contingency 
plarv- 

National  pnorrties  list 

update;  comments  due 

by  7-7-97;  published  6- 

4-97 
Toxic  chemical  release 
reporting;  community-nght- 
to^^yiow — 
Dioxin  etc..  comments 

due  by  7-7-97; 

published  5-7-97 
Water  pollution  control: 
Water  quality  standards — 
Alaska;  arsenic  human 

health  cntena; 

withdrawal;  comments 

due  by  7-7-97; 

published  5-21-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Foreign  participation  in  U.S. 
telecommunications 
market;  effective 
competitive  opportunities 
test  changes;  comments 
due  by  7-9-97.  published 
6-17-97 


Telecommunications  Act  of 
1996;  implementation — 
Guam  telephone  authority 
and  other  similarly 
situated  earners  local 
exchange  carrier; 
comments  due  by  7-7- 
97;  published  5-30-97 
Radio  stations;  table  of 
assignments; 
Idaho;  comrTrents  due  by  7- 

7-97;  published  5-21-97 
Illinois  et  al.;  comments  due 
by  7-7-97;  published  5-21- 
97 
Minnesota,  comments  due 
by  7-7-97;  published  5-21- 
97 
Nevada;  com  merits  due  by 
7-7-97;  published  5-21-97 
Television  broadcasting 
Local  marketing  agreements; 
terms  arxl  charactenstics; 
comments  due  by  7-8-97; 
published  &-23-97 

GENERAL  SERVICES 
AD1«NISTRAT10N 

Pederal  Acquisition  Regulation 
(FAR): 

Affirmative  action  reform  in 
Federal  procurement; 
comments  due  t>y  7-8-97; 
published  5-9-97 
Federal  property  management: 
Federal  advisory  committee 
o^anagement;  comments 
due  by  7-10-97;  putAahed 
6-10-97 
Utilization  and  disposal— 
Real  property  appraisals; 
reliability,  mtegnty,  and 
confidentiality; 
comments  due  by  7-7- 
97;  published  5-5-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Centers  tor  Disease  Control 
and  Prevention 

Medicare.  Medicaid,  and 
clinical  laboratories 
improvement: 
Clinical  laboratory 

requirements;  effective 

dates  extension; 

comments  due  by  7-11- 

97;  published  5-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives; 

Adjuvants,  production  aids, 

and  sanitizers — 

N,N-bis(2- 
hydroxyethyl)dodec- 
anamide;  comments 
due  by  7-10-97; 
published  6-10-97 

Triisopropanol  amine; 
comments  due  by  7-7- 
97;  published  6-4-97 


Food  for  human  consumption: 
Food  latteling — 
Health  claims;  soluble 
fiber  from  certain  foods 
and  coronary  heart 
disease;  comments  due 
by  7-7-97;  published  5- 
22-97 
Nutrient  content  claim; 
use  of  term  >plu^  as 
synonym  for  >added>; 
comments  due  by  7-9- 
97;  published  6-9-97 
Medtcal  devices: 
Cigarettes  and  smokeless 
tobacco  products: 
restriction  of  sale  and 
distribution  to  protect 
children  and  adolescents 
Federal  preemption;  State 
and  local  government 
exemption  applications; 
comments  due  by  7-7- 
97;  published  6-23-97 
Electrode  lead  vwres  and 
patmnt  cables; 
performance  starxJard; 
comments  due  by  7-8-97; 
puttished  5-9-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare.  Medicaid,  anti 

clinical  laboratories 

improvement: 

Clinical  latxxatory 
requirements;  effective 
dates  extension; 
comments  due  by  7-11- 
97;  published  5-12-97 
Medicare; 

Indivklual  claims  under  Part 
A  or  B;  appeal 
procedures;  comments 
due  by  7-11-97;  published 
5-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Ind^ndual  health  insurance 
market  requirements; 
comments  due  by  7-7-97; 
published  4-8-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  development  block 
grants: 

New  York  small  cities 
program;  comments  due 
by  7-11-97;  published  6- 
11-97 
Public  and  Indian  housing; 
Admission  and  occuparx:y 
regulations;  Federal 
regulatory  review; 
comments  due  by  7-7-97; 
published  5-9-97 
Real  Estate  Settlement 
Procedures  Act: 
Emptoyer  payments  to 
employees  who  make 


like-provider  referrals; 
exemption  and  other 
amendments,  comments 
due  by  7-8-97;  published 
5-9-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abarxJoned  mine  land 
reclamation  plan 
submissions: 

Kansas;  comments  due  by 
7-7-97;  published  6-4-97 
Kentucky;  comments  due  by 
7-7-97;  published  6-4-97 

North  Dakota;  comments 
due  by  7-7-97;  published 
6-5-97 

West  Virginia;  correction; 
comments  due  by  7-10- 
97;  published  6-23-97 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
AdministraMon 

Schedules  of  controlled 
substances: 
Fenfluramine;  comments 

due  by  7-7-97;  published 

5-6-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Affirmative  action  reform  in 

Federal  procurement; 

commerrts  due  by  7-8-97; 

published  5-9-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Emptoyment: 
Qualifkatkxi  requirements, 

general;  comments  due 

by  7-7-97;  published  6-5- 

97 
Federal  Emptoyee  Travel 
Reform  Act  of  1996; 
implementation: 
Location-based  pay 

entitlements;  official  duty 

station  determinations; 

comments  due  by  7-8-97; 

published  5-9-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Anchorage  regulsrtions; 
California;  comments  due  by 
7-7-97;  published  5-5-97 
Vessel  inspection  alternatives: 
Streamlined  inspection 
program;  establishment; 
comments  due  by  7-7-97; 
published  4-8-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
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Boeing,  comments  due  by 
7-7-97:  published  5-6-97 

Bombardier;  comments  due 
by  7-7-97;  published  5-28- 
97 

Fokker;  comments  due  by 
7-11-97;  published  5-30- 
97 

New  Piper  Aircraft.  Inc.; 
comments  due  by  7-10- 
97;  published  5-7-97 

Airworthiness  starxJards: 

Special  conditions — 

McDonnell-Douglas  model 
DC-9-31/-32  airplanes; 
comments  due  by  7-7- 
97;  published  5-21-97 

Class  D  airspace;  comments 
due  by  7-7-97;  published  5- 
19-97 

Class  E  airspace;  oomments 
due  by  7-7-97;  published  5- 
21-97 

VOR  Federal  airways; 
comments  due  by  7-11-97; 
published  6-2-97 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Air  bag  depowering, 
anthropomorphic  test 
dummy  neck  flexion 
extension,  and  tension 
measunng  requirements, 
comments  due  by  7-7- 
97;  published  5-20-97 
TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Rail  carriers; 
Class  1  track  safety 
standards;  service 
obligations  over  excepted 
track;  comments  due  by 
7-7-97;  published  5-7-97 
TREASURY  DEPARTMENT 
Alcoliol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  viticuttural  area 
designations; 


Davis  Mountains.  Jeff  Davis 
County.  TX;  comments 
due  by  7-7-97;  published 
5-6-97 
TREASURY  DEPARTMENT 
Community  Development 
Financial  Institutions  Fund 
Bank  enterpnse  award 
program;  comments  due  by 
7-7-97;  published  3-7-97 
TREASURY  DEPARTMENT 
Customs  Service 
Financial  and  accounting 
procedures; 

Hartx)r  maintenance  lee, 
ports  subject  to.  list 
update;  comments  due  by 
7-7-97;  published  6-4-97 
TREASURY  DEPARTMENT 
Fiscal  Service 
Electronic  benefits  transfer; 
Financial  institutions 
designation  as  financial 
agents;  comments  due  by 
7-8-97;  published  5-9-97 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 


Group  health  plans;  access. 
portability    and 
renewability  requirements; 
comments  due  by  7-7-97; 
published  4-6-97 

Group  health  plans;  health 
insurance  portability; 
comments  due  by  7-7-97; 
published  4-8-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Electronic  payment  of  all 
funding  fees;  comments 
due  by  7-7-97,  published 
5-7-97 

Loan  guaranty; 

Home  loans;  credit 
standards,  comments  due 
by  7-7-97;  published  5-7- 
97 


OfKiwN9W.'^Q   f%U 
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The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations m  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  'Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants^  employment,  pnib- 
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The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 
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the  agenaes  and  functions  of  the  Federal  Government  abolished, 
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Agricultural  Marketing  Service 

RULES 

Milk  marketing  orders: 

Eastern  Colorado,  35947-35948 
PROPOSED  RULES 
Cherries  (tart)  grown  in — 

Michigan  et  al.,  36020-36022 
Milk  marketing  orders: 

Tennessee  Valley,  36022-36024 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Natural  Resources  Conservation  Service 

Air  Force  Department 

NOTICES 

Active  military  service  and  discharge  determinations: 
Yugoslavians  attached  to  Headquarters  2677th  Regiment, 
Strategic  Services  Office  (Prov.),  Ban,  Italy  who 
served  in  military  capacity  with  U.S.  Armed  Forces 
in  German  occupied  Yugoslavia,  36053 

Alcohol,  Tobacco  and  Firearms  Bureau 

HOmCBS 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  36093-36095 

Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Sacramento  Air  Logistics  Center,  McClellan  AFB,  CA; 
common-use  ground  communication-electronics 
maintenance  workload  transfer  to  Tobyhanna 
Army  Depot,  PA,  36053 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Civil  Rights  Commission 

NOTICES 

Meetings;  Sunshine  Act,  36043 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Oyster  Bay  and  Cold  Spring  Harbor,  ^fY;  safety  zone, 
35968-35969 
PROPOSED  RULES 
Inland  navigation  rules; 
Lighting  requirements  for  towing  vessels  and  vessels 
under  tow;  adequacy  of  barge  and  tug  navigation 
lights;  withdrawn,  36037-36038 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 
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Commodity  Futures  Trading  Commission 

NOTICES 

National  Futures  Association: 
Floor  brokers,  floor  traders,  and  applicants  in  either 
category;  registration  actions,  36050-36051 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements:  availabilitv.  etc.: 
Small  business  innovation  research  program,  36192 

Customs  Service 

NOTICES 

Customhouse  broker  license  cancellation,  suspension,  etc.: 
Customs  Advisory  Services.  36095 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  36051- 
36052 
Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
TRICARE  managed  care  program 
Mental  health  wrap-around  demonstration  project, 
36052-36053 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 

See  Hearings  and  Appeals  Office,  Energy  Department 

Energy  Efficiency  and  Rerwwable  Energy  Office 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Clothes  washers;  energy  efficiency  standards;  workshop, 
36024-36025 
Energy  conservation: 
Renewable  energy  production  incentives;  questions  and 
answers,  36025-36027 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
National  industrial  competitiveness  through  energy. 

environment,  and  economics  program,  36053-36054 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes;  designation  of  areas: 

New  Jersey;  correction,  35972-35974 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  35974 
PROPOSED  RULES 
Clean  Air  Act: 
Federal  and  State  operating  permits  programs;  draft  rules 
and  accompanying  information  availability,  36039 
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Drinking  wafer: 

National  primary  drinking  water  regulations — 
Chemical  monitoring  reform  and  permanent  monitoring 
relief,  36100-36136 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  36061- 
36062 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Weekly  receipts,  36062 
Pesticide,  food,  and  feed  additive  petitions: 

Auxein  Corp.,  36063-36065 
Pesticide  registration,  cancellation,  etc.: 

Rhone-Poulenc  Co..  36062-36063 
Pesticides;  emergency  exemptions,  etc.: 
Dimethomorph,  36066 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing.  35953-35956 

Diamond  Aircraft  Industries,  Inc.,  35959-35961 

Gulfslream.  35950-35951,  35956-35959 

Lockheed,  35951-35953 
PROPOSED  RULES 
Commercial  launch  vehicles;  licensing  regulations,  36027- 

36028 
Commercial  space  launch  activities,  licensed;  financial 

responsibility  requirements,  36028-36030 
NOTICES 
Meetings: 

RTCA,  Inc.,  36088-36089 
Passenger  facility  charges;  applications,  etc.: 

Grand  Rapids-Itasca  County  Airport.  MN,  36089 

Federal  Communications  Commission 

RULES 

Common  Ccirrier  services: 
Telecommunications  Act  of  1996;  implementation- 
Bell  Operating  Companies  (BOCs)  and  local  exchange 
carriers  (LECs);  interexchange  services  orginating 
in  LECs  local  exchange  area;  regulatory  treatment. 
35974-36018 
NOTICES 

Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  36066-36067 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Boston  Edison  Co.,  Inc.,  et  al.,  36056-36059 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  36054 

Columbia  Gas  Transmission  Co.,  36055 

Columbia  Gas  Transmission  Corp.,  36054-36055 

Nor  Am  Gas  Transmission  Co.,  36055 

Questar  Pipeline  Co.,  36055-36056 

Tennessee  Gas  Pipeline  Co.,  36056 

Federal  Highway  Administration 

PROPOSED  RULES 

Motor  carrier  safety  standards: 
Safety  fitness  procedures — 

Rating  methodology,  36039-36040 


Federal  Housing  Finance  Board 

RULES 

Operations: 
Semiannual  assessments  imposition  on  Federal  Home 
Loan  Banks,  35948-35950 

Federal  Maritime  Commission 

NOTICES 

Agreements  filed,  etc.,  36067 

Federal  Railroad  Administration 

PROPOSED  RULES 
Track  safety  standards: 

Miscellaneous  amendments,  36138-36189 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

36070-36071 
Marine  mammals  permit  applications,  36071 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Michigan,  36043-36044 
Ohio,  36044 

South  Carolina,  36044-36045 
Quoizel,  Inc.;  lighting  fixtures  manufacturing  facilities, 
36044 

Geological  Survey 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Application  Software  Technologies,  Inc..  36071-36072 

Health  and  Human  Services  Department 

See  Health  Care  Financing  Administration 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  36067 
Meetings: 
Vital  and  Health  Statistics  National  Committee,  36067- 
36068 

Health  Care  Financing  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  36068 

Hearings  and  Appeals  Office,  Energy  Department 

NOTICES 

Cases  filed,  36059-36060 

Decisions  and  orders,  36060-36061 

Housing  and  Urtian  Development  Department 

PROPOSED  RULES 

Mortgage  and  loan  insurance  programs: 
Title  I  property  improvement  and  manufactured  home 
loan  insurance  programs —  > 

Sellers,  contractors,  or  suppliers  of  goods  or  services 
prohibited  from  assisting  borrowers  with  credit 
applications,  36194-36197 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 

Excess  and  surplus  Federal  property,  36070 
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Interior  Department 

See  Fish  and  Wildlife  Service 

See  Geological  Survey 

See  Land  Management  Bureau 

See  Minerals  Management  Service 

See  National  Park  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

NOTICES 

Countervailing  duties: 
Refrigeration  compressors  from — 
Singapore,  36045-36047 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Phenols  (metacresol,  orthocresol,  paracresol,  and 

metaparacresol)  having  less  than  75%  purity;  tariff 
treatment,  36077-36078 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 
Bennington,  VT,  et  al.,  36078-36079 
Jones,  Larry,  et  al.,  36079 
Riehl,  Ralph,  et  al.,  36079 
Shell  Oil  Co.  et  al.,  36079-36080 
WACO  International,  Inc.,  36080 

Land  Management  Bureau 

NOTICES 

Closure  of  public  lands: 

Oregon,  36072 

Wyoming,  36072 
Meetings: 

Resource  advisory  councils — 
Front  Range  (Colorado),  36072-36073 
Oil  and  gas  leases: 

New  Mexico,  36073 
Public  land  orders: 

Nevada,  36073 

Wyoming,  36073-36074 
Realty  actions:  sales,  leases,  etc.: 

New  Mexico;  correction,  36074 
Recreation  management  restrictions,  etc.: 

California  Desert  District,  AZ  and  CA;  long-term  visitor 
area  program;  supplementary  rules,  36074-36076 
Survey  plat  filings: 

Idaho,  36076 

Minerals  Management  Service 

PROPOSED  RULES 
Royalty  management: 
Oil  valuation;  Federal  leases  and  Federal  royalty  oil  sale, 
36030-36037 

National  Aeronautics  and  Space  Administration 

NOTICES 

Environmental  statements;  availability,  etc.: 
Cassini  mission  to  Saturn  and  its  moons;  implementation, 

36080-36081 
X-33  advanced  technology  demonstrator  vehicle  program, 

36081-36083 


National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 
Meetings: 
Combined  Arts  Advisory  Panel,  36083 

National  Institute  of  Standards  and  Technology 

NOTICES 

National  Fire  Codes: 
Fire  safety  standards,  36047-36049 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

Alaska;  fisheries  of  Exclusive  Economic  Zone — 
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DEPARTMENT  OF  AGRICULTURE 

Agricurtural  Marketing  Servic* 

7CFR  Part  1137 
PA-07-05] 

Milk  in  the  Eastern  Colorado  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule;  suspension. 

SUMMARY:  This  document  suspends 
certain  performance  standards  of  the 
Eastern  Colorado  Federal  milk  order. 
Mid-America  Dairymen,  Inc.,  a 
cooperative  association  that  supplies 
milk  for  the  market's  fluid  needs, 
requested  the  suspension.  The 
suspension  will  make  it  easier  for 
handlers  to  qualify  milk  for  pool  status 
and  will  prevent  uneconomic  milk 
movements  that  otherwise  would  be 
required  to  maintain  pool  status  for  milk 
of  producers  who  have  been  historically 
associated  with  the  market.  The 
suspension  will  be  effective  through 
1999. 

EFFECTIVE  DATE:  The  suspension  to 
§  1137.7  is  effective  from  September  1, 
1997,  through  February  28,  1999.  The 
suspensions  to§1137.12are  effective 
from  September  1,  1997,  through  August 
31,  1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman,  Marketing 
Specialist,  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch,  Room  2968, 
South  Building,  P.O.  Box  96456, 
Washington,  DC  20090-6456,  (202)  720- 
9368,  e-mail  address:  Clifford  _  M  _ 
Carmandusda.gov. 

SUPPLEMENTARY  INFORMATION:  Prior 
dcx:ument  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  April  30,  1997;  published  May  6, 
1997  (62  FR  24610). 


The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(l5)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  vdth  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 


purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  March  1997,  the 
milk  of  415  producers  was  pooled  on 
the  Eastern  Colorado  Federal  milk  order. 
Of  these  producers.  308  producers  were 
below  the  326,000-pound  production 
guideline  and  are  considered  small 
businesses.  During  this  same  period, 
there  were  10  handlers  operating  11 
pool  plants  under  tiie  Eastern  Colorado 
order.  Five  of  these  handlers  would  be 
considered  small  businesses. 

This  rule  lessens  the  reguiator\^ 
impact  of  the  order  on  certain  milk 
handlers  and  tends  to  ensure  that  dairy 
farmers  who  have  been  historically 
associated  with  this  market  will 
continue  to  have  their  milk  priced 
under  the  order  and  thereby  receive  the 
benefits  that  accrue  from  such  pricing. 
This  suspension  will  not  result  in  any 
additional  regulatory  burden  on 
handlers  in  the  Eastern  Colorado 
marketing  area. 

Preliminary  Statement 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Eastern  Colorado 
marketing  area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
May  6,  1997  (62  FR  24610)  concemmg 
a  proposed  suspension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views  and  arguments 
thereon.  Two  comments  supporting  the 
proposed  suspension  were  received. 

After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice,  the  comments  received  and  other 
available  information,  it  is  hereby  found 
and  determined  that  the  following 
provisions  of  the  order  do  not  tend  to 
effectuate  the  declared  policy  of  the  Act: 

1.  For  the  months  of  September  1 . 
1997,  through  February  28.  1999:  In  the 
second  sentence  of  §  11 37.7(b),  the 
words  "plant  which  has  qualified  as  a' 
and  "of  March  through  August";  and 

2.  For  the  months  of  September  1 . 
1997,  through  August  31,  1999:  In  the 
first  sentence  of  §1137.1 2 (a)(1).  the 
words  "from  whom  at  least  three 
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deliveries  of  milk  are  received  during 
the  month  at  a  distributing  pool  plant"; 
and  in  the  second  sentence,  the  words 
"30  percent  in  the  months  of  March. 
April,  May,  June.  July,  and  December 
and  20  percent  in  other  months  of,  and 
the  wrord  "distributing". 

Statement  of  Consideration 

This  rule  suspends  certain  portions  of 
the  pool  plant  and  producer  definitions 
of  the  Eastern  Colorado  order.  The 
suspension  v»rill  make  it  easier  for 
handlers  to  qualify  milk  for  pooling 
under  the  order. 

The  suspension  was  requested  by 
Mid-America  Dairymen,  Inc.  (Mid-Am), 
a  cooperative  association  that  has 
pooled  milk  of  dairy  farmers  on  the 
Eastern  Colorado  order  for  several  years. 
Mid-Am  requested  the  suspension  to 
prevent  the  uneconomic  and  inefficient 
movement  of  milk  fdt  the  sole  purpose 
of  pooling  the  milk  of  producers  who 
have  been  historically  associated  with 
the  Eastern  Colorado  order. 

Mid-Am  and  Western  Dairymen 
Cooperative,  Inc.  (WDCI)  filed 
comments  in  support  of  the  suspension. 
Mid-Am  asserts  that  they  have  made  a 
commitment  to  supply  the  fluid  milk 
requirements  of  distributing  plants  if  the 
suspension  request  is  granted.  Without 
the  suspension  action,  to  qualify  certain 
of  its  milk  for  pooling,  it  would  be 
necessary  for  tlie  cooperative  to  ship 
milk  from  distant  farms  to  Denver-area 
bottling  plants.  The  distant  milk  would 
displace  milk  produced  on  nearby  farms 
that  would  then  have  to  be  shipped 
from  the  Denver  area  to  manufacturing 
plants  located  in  outlying  areas.  WDCI 
further  reiterates  the  need  for  the 
suspension  to  assure  continued  pooling 
of  producers  associated  with  the  market 
and  to  prevent  such  uneconomic  milk 
movements. 

Both  Mid-Am  and  WDCI  requested 
continuation  of  the  suspension  beyond 
the  time  period  noticed  in  the  proposed 
suspension.  Both  cooperatives 
expressed  a  desire  to  have  the 
suspension  extend  until  the  Federal 
order  reform  process  under  the  Federal 
Agriculture  Improvement  and  Reform 
Act  of  1996  is  implemented. 

For  the  months  of  September  1997 
through  February  1999.  the  restriction 
on  the  months  when  automatic  pool 
plant  status  applies  for  supply  plants 
will  be  removed.  For  the  months  of 
September  1997  through  August  1999, 
the  touch-base  requirement  will  not 
apply  and  the  diversion  allowance  for 
cooperatives  will  be  raised. 

These  provisions  have  been 
suspended  for  several  years  to  maintain 
the  pool  status  of  producers  who  have 
historically  supplied  the  fluid  needs  of 


Eastern  Colorado  distributing  plants. 
The  marketing  conditions  which 
justified  the  prior  suspensions  continue 
to  exist.  There  are  ample  supplies  of 
locally  produced  milk  that  can  be 
delivered  directly  from  farms  to 
distributing  plants  to  meet  the  market's 
fluid  needs  without  requiring  shipments 
from  supply  plants. 

Since  the  suspension  has  been 
granted  on  a  continual  basis  since  1985, 
and  the  marketing  conditions  that 
originally  warranted  the  suspension 
continue  to  exist,  it  is  found  appropriate 
to  extend  the  suspension  period  from 
1998  to  1939. 

This  suspension  is  found  to  be 
necessary  for  the  purpose  of  assuring 
that  producers'  milk  will  not  have  to  be 
moved  in  an  uneconomic  and  inefficient 
manner  to  ensure  that  producers  whose 
milk  has  long  been  associated  with  the 
Eastern  Colorado  marketing  area  will 
continue  to  benefit  from  pooling  and 
pricing  under  the  order. 

List  of  Subiects  in  7  CFR  Part  1137 

Milk  marketing  orders. 

For  the  reasons  set  forth  in  the 
preamble  7  CFR  Part  1137.  is  amended 
as  follows: 

PART  1137— MILK  IN  THE  EASTERN 
COLORADO  MARKETING  AREA 

1.  The  authority  citation  for  7  CFR 
Part  1137  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§  1 1 37.7    [Suspended  in  Part] 

2.  In  §  1137.7(b).  the  second  sentence 
is  amended  by  suspending  the  words 
"plant  which  has  qualified  as  a"  and  "of 
March  through  August"  from  September 
1,  1997.  through  February  28, 1999. 

§  1137.12    [Suspended  in  part] 

3.  In  §  1137.12(a)(1).  the  first  sentence 
is  amended  by  suspending  the  words 
"from  whom  at  least  three  deliveries  of 
milk  are  received  during  the  month  at 

a  distributing  pool  plant"  from 
September  1,  1997.  through  August  31, 
1999. 

4.  In  §  1137.12(a)(1),  the  second 
sentence  is  amended  by  suspending  the 
words  "30  percent  in  the  months  of 
March,  April,  May,  June,  July,  and 
December  and  20  percent  in  other 
months  of,  and  the  word  "distributing" 
from  September  1.  1997,  through  August 
31,  1999. 

Dated:  June  27. 1997. 
Michael  V.  Dunn, 
Assistant  Secretary,  Sdarketing  and 
Regulatory  Programs. 
[FR  Doc.  97-17508  Filed  7-2-97;  8:45  am] 
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FEDERAL  HOUSING  FINANCE  BOARD 

12  CFR  Part  902 
[No.  97-42] 
RIN  3069-AA51 

Procedure  For  Imposing  Assessments 
on  the  FHLBanks 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Final  rule. 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  amending  its 
procedure  for  imposing  semiannual 
assessments  on  the  Federal  Home  Loan 
Banks  (FHLBanks)  as  part  of  the 
conversion  of  Finance  Board  operations 
from  the  calendar  year  to  the  federal 
fiscal  year. 

EFFECTIVE  DATE:  The  final  rule  will 
become  effective  August  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Waters,  Associate  Director,  Office  of 
Resource  Management,  202/408-2860. 
or  Janice  A.  Kaye,  Attorney-Advisor. 
Office  of  General  Counsel,  202/408- 
2505.  Federal  Housing  Finance  Board, 
1777  F  Street,  N.W.,  Washington.  D.C. 
20006. 

SUPPLEMENTARY  INFORMATION: 

L  Statutory  and  Regulatory  Background 

Under  section  18(b)(1)  of  the  Federal 
Home  Loan  Bank  Act  (Bank  Act),  the 
Finance  Board  has  the  authority  to 
impose  a  semiannual  assessment  on  the 
FHLBanks  in  an  amount  sufficient  to 
provide  for  the  payment  of  the  Finance 
Board's  estimated  expenses  for  the 
period  covered  by  the  assessment.  See 
12  U.S.C.  1438(b)(1).  Section  18(h)(3)  of 
the  Bank  Act  requires  the  Finance  Board 
to  offset  the  amount  of  the  current 
semiannual  assessment  by  any  amount 
it  determines  is  remaining  from  a 
previous  assessment.  See  id.  1438(b)(2). 

In  1993,  The  Finance  Board  by 
regulation  implemented  its  authority  to 
assess  the  FHLBanks.  See  58  FR  19195 
(Apr.  13,  1993),  codified  at  12  CFR 
902.2.  The  current  rule  requires  the 
Finance  Board  to  adopt  an  annual 
budget  of  expenses  for  each  calendar 
year  and  authorizes  the  Finance  Board 
to  impose  two  semiannual  assessments 
on  the  FHLBanks  in  each  calendar  year 
to  pay  its  approved  expenses.  See  12 
CFR  902.2.  The  current  rule  also 
establishes  the  procedure  the  Finance 
Board  follows  when  imposing  an 
assessment  on  the  FHLBanks.  See  id. 

Effective  October  1,  1997.  the  Finance 
Board  will  transfer  responsibility  for 
operational  support  of  its  accounting 
and  personnel  systems  from  the  Office 
of  Thrift  Supervision  (OTS)  to  the 


Department  of  Agriculture's  National 
Finance  Center  (NFC).  Unlike  the  OTS, 
the  NFC  operates  according  to  the 
federal  fiscal  year,  which  spans  a  12- 
month  period  beginning  October  1  and 
ending  September  30.  Thus,  the  Finance 
Board  must  convert  its  operations  from 
a  calendar  to  a  federal  fiscal  year  basis. 
One  of  the  changes  necessary  to 
complete  the  Finance  Board's 
conversion  from  a  calendar  to  a  federal 
fiscal  year  is  an  amendment  to  the 
Finance  Board  regulation  concerning 
FHLBank  assessments  to  reflect  a  fiscal 
year  cycle.  The  Finance  Board  is  also 
amending  the  regulation  to  clarify  the 
procedures  it  will  follow  when  making 
an  assessment  on  the  FHLBanks. 

n.  Analysis  of  the  Final  Rule 

In  accordance  with  section  18(b)(1)  of 
the  Bank  Act.  §  902.2(a)  of  the  final  rule 
authorizes  the  Finance  Board  to  impose 
assessments  on  the  FHLBanks  to  pay  its 
expenses.  See  12  U.S.C.  1438(b)(1);  12 
CFR  902.2(a).  More  specifically, 
§  902.2(a)  of  the  final  rule  authorizes  the 
Finance  Board  to  impose  a  semiannual 
assessment  on  the  FHLBanks  in  an 
aggregate  amount  it  determines  to  be 
sufficient  to  pay  its  estimated  expenses 
for  the  period  covered  by  the 
assessment. 

Section  902.2(b)  of  the  final  rule 
establishes  the  procedure  for  imposing 
assessments  on  the  FHLBanks.  In  order 
to  effect  the  changeover  from  a  calendar 
to  a  federal  fiscal  year,  paragraph  (b)(1) 
of  the  final  rule  requires  the  Finance 
Board,  at  or  near  the  end  of  each  fiscal 
year,  to  approve  an  annual  budget  of 
Finance  Board  expenses  for  the 
following  fiscal  year  and  to  provide 
promptly  a  copy  of  the  approved  budget 
to  each  Bank  president.  Under  the 
current  rule,  the  Finance  Board  must 
approve  its  budget  of  expenses  near  the 
end  of.  and  for  the  next,  calendar  year. 
See  12  CFR  902.2(b). 

Paragraph  (b)(2)  of  the  final  rule 
combines  provisions  that  appear 
currently  in  §§  902.2(c),  (d),  and  (f).  See 
id.  §§  902.2(c),  (d),  (f).  Like  §  902.2(c)  of 
the  current  rule,  paragraph  (b)(2) 
requires  the  Finance  Board  to  assess  the 
FPn^Banks  semiannually  in  an  aggregate 
amount  sufficient  to  meet  the  Finance 
Board's  administrative  and  operating 
expenses.  See  id.  §  902.2(c).  As  under 
§  902.2(d)  of  the  current  rule,  the  final 
rule  requires  the  Finance  Board  to  offset 
a  current  semiannual  assessment  by  any 
amount  the  Finance  Board  determines  is 
remaining  frt)m  a  previous  assessment. 
See  id.  §  902.2(d).  Since  the  source  of 
revenue  is  irrelevant  in  determining 
whether  any  amount  remains  from  a 
previous  assessment,  the  Finance  Board 
has  eliminated  the  provision  concerning 


revenues  received  from  subleasing 
portions  of  its  office  building.  See  id. 
§  902.2(d)(1).  Similar  to  §  902.2(f)  of  the 
ciurent  rule,  paragraph  (b)(2)  of  the  final 
rule  requires  the  Finance  Board  to  notify 
promptly  each  FHLBank  president  in 
writing  of  the  amount  of  any 
assessment.  See  id.  §  902.2(f). 

Paragraph  (b)(3)  of  the  final  rule 
combines  provisions  that  appear 
currently  in  §§  902.2(e)  and  (g).  See  id. 
§§  902.2(e),  (g).  Like  §  902.2(e)  of  the 
current  rule,  paragraph  (b)(3)  of  the  final 
rule  requires  each  FHLBank  to  pay  a  pro 
rata  share  of  any  assessment  imposed  by 
the  Finance  Board.  See  id.  §  902.2(e). 
Both  the  current  and  final  rules  require 
the  Finance  Board  to  calculate  each 
FHLBank's  pro  rata  share  based  on  the 
ratio  between  the  total  paid-in  value  of 
that  FHLBank's  capital  stock  relative  to 
the  aggregate  total  paid-in  value  of  the 
capital  stock  of  every  FHLBank.  See  id. 
Similar  to  §  902.2(g)  of  the  current  rule, 
the  final  rule  requires  the  Finance  Board 
to  notify  promptly  each  Bank  in  writing 
of  the  amount  of  its  pro  rata  share  of 
any  assessment.  See  id.  §  902.2(g). 

Although  every  FHLBank  remits  its 
pro  rata  share  of  each  assessment  to  the 
Finance  Board  in  equal  monthly 
installments,  under  §  902.2(h)  of  the 
current  rule,  a  monthly  payment 
schedule  is  not  mandatory.  See  id. 
§  902.2(h).  To  reflect  current  practice, 
paragraph  (b)(4)  of  the  final  rule 
requires  each  FHLBank  to  pay  its  pro 
rata  share  in  equal  monthly  installments 
during  the  semiannual  period  covered 
by  the  assessment  unless  otherwise 
instructed  in  writing  by  the  Finance 
Board. 

m.  Notice  and  Public  Participation 

The  notice  and  comment  procedure 
required  by  the  Administrative 
Procedure  Act  is  inapplicable  to  this 
final  rule  because  it  is  a  rule  of  agency 
procedure.  See  5  U.S.C.  553(b)(3)(A). 

IV.  Regulatory  Flexibility  Act 

The  Finance  Board  is  adopting  this 
technical  amendment  in  the  form  of  a 
final  rule  and  not  as  a  proposed  rule. 
Therefore,  the  provisions  of  the 
Regulatory  Flexibility  Act  do  not  apply. 
Seeid.  601(2),  603(a). 

V.  Paperwork  Reduction  Act 

This  fined  rule  does  not  contain  any 
collections  of  information  pursuant  to 
the  Paperwork  Reduction  Act  of  1995. 
See  44  U.S.C.  3501  et  seq.  Consequently, 
the  Finance  Board  has  not  submitted 
any  information  to  the  Office  of 
Management  and  Budget  for  review. 


List  of  Sabfects  in  12  CFR  Part  902 

Administrative  practice  and 
procedure.  Assessments,  Federal  home 
loan  banks.  Government  contracts. 
Minority  businesses,  Mortgages, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  the  Federal  Housing 
Finance  Board  hereby  amends  title  12, 
chapter  EX.  part  902  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  902— OPERATIONS 

1 .  Revise  the  authority  citation  for 
part  902  to  read  as  follows: 

Authoritr- 12  U.S.C  1422b  and  1438(b). 

2.  Revise  §  902.2  to  read  as  follows: 

f  902.2    Assassfnents  on  ttie  Banks. 

(a)  Assessment  authority.  The  Finance 
Board  may  impose  a  semiannual 
assessment  on  the  Banks  in  an  aggregate 
amount  the  Finance  Board  determines  is 
sufficient  to  provide  for  the  payment  of 
its  estimated  expenses  for  the  period  for 
which  it  makes  such  assessment. 

(b)  Assessment  procedure.  (1)  At  or 
near  the  end  of  each  fiscal  year,  the 
Finance  Board  shall  approve  an  annual 
budget  of  Finance  Board  expenses  for 
the  next  fiscal  year.  The  Finance  Board 
shall  promptly  provide  a  copy  of  the 
approved  budget  to  each  Bank 
president. 

(2)  The  Finance  Board  shall  asses-  the 
Banks  semiannually  in  an  aggregate 
amount  it  determines  is  sufficient  to  pa  y 
the  expenses  approved  under  paragraph 
(b)(1)  of  this  section.  The  Finance  Board 
shall  offset  the  amount  of  the 
semiannual  assessments  it  imposes  on 
the  Banks  by  any  amount  it  determines 
is  remaining  frtim  previous  semiannual 
assessments.  The  Finance  Board  shall 
promptly  notify  each  Bank  president  in 
writing  of  the  amount  of  any 
assessment. 

(3)  Each  Bank  shall  pay  a  pro  rata 
share  of  the  semiannual  assessments 
imposed  under  paragraph  (b)(2)  of  this 
section.  The  Finance  Board  shall 
calculate  each  Bank's  pro  rata  share 
based  on  the  ratio  between  the  total 
paid-in  value  of  the  Bank's  capital  stock 
and  the  aggregate  total  paid-in  value  of 
the  capital  stock  of  every  Bank.  The 
Finance  Board  shall  promptly  notify 
each  Bank  in  writing  of  the  amount  of 
its  pro  rata  share  of  any  semiannual 
assessment. 

(4)  Unless  otherwise  instructed  in 
writing  by  the  Finance  Board,  each  Bank 
shall  pay  to  the  Finance  Board  its  pro 
rata  share  of  an  assessment  in  equal 
monthly  installments  during  the 
semiannual  period  covered  by  the 
assessment. 
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By  the  Board  of  Directors  of  the  Federal 
Housing  Finance  Board. 
Bruce  A.  Morrison. 
Chairperson. 
IFR  Doc  97-17446  Filed  7-2-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-17-AD;  Amendment 
3»-10066,  AD  97-14-08] 

RIN2120-AA64 

Airworthiness  Directives;  Gulfstream 
Aerospace  Corporation  Model  G-159 
(G-l)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Gulfstream  Model 
G-159  (G-I)  airplanes,  that  currently 
requires  repetitive  inspections  to  detect 
cracks  and  loose  rivets  in  the  forward 
brackets  for  the  main  landing  gear 
(MLG)  uplock  beam  assembly,  and 
replacement  of  the  brackets,  if 
necessary.  This  amendment  requires 
installation  of  redesigned  brackets  that 
preclude  the  potential  for  cracking  and 
loose  rivets,  when  accomplished,  this 
installation  constitutes  terminating 
action  for  the  currently  required 
inspections.  This  amendment  is 
prompted  by  the  development  of  an 
installation  that  will  positively  address 
the  identified  unsafe  condition.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the 
bracket  for  the  MLG  uplock  beam 
assembly  due  to  cracking  and  loose 
rivets;  such  failure  could  result  in  the 
inability  to  retract  the  MLG. 
DATES:  Effective  August  7.  1997.     , 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  7, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Gulfstream  Aerospace  Corporation. 
Technical  Operations  Department,  P.O. 
Box  2206.  M/S  D-10,  Savannah,  Georgia 
31402-2206.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  Small 


Airplane  Directorate,  Campus  Building, 
1701  Columbia  Avenue.  Suite  2-160, 
College  Park,  Georgia;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  EX:. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA,  Atlanta  Aircraft 
Certification  Office.  Small  Airplane 
Directorate.  Campus  Building,  1701 
Columbia  Avenue.  Suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  fax  (404)  305-7348. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  66-10-03, 
amendment  39-222  (31  FR  5660,  April 
12. 1966).  which  is  applicable  to  certain 
Gulfetream  Model  G-159  (G-I) 
airplanes,  was  published  in  the  Federal 
Register  on  March  6,  1997  (62  FR 
10237).  The  action  proposed  to  require 
repetitive  dye  penetrant  and  visual 
inspections  to  detect  cracks  and  loose 
rivets  in  the  forward  brackets  of  the 
main  landing  gear  (MLG)  uplock  beam 
assembly,  and  replacement  of  the 
brackets,  if  necessary.  It  also  proposed 
to  require  that  the  currently-installed 
brackets  be  replaced  with  improved 
brackets.  Once  this  replacement  is 
accomplished,  the  previously  required 
inspections  may  be  terminated. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

There  are  approximately  146 
Gulfstream  Model  G-159  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  72 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  inspections  that  are  currently 
required  by  AD  66-10-03  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $8,640,  or 
$120  per  airplane,  per  inspection. 

The  terminating  replacement  that  is 
required  by  this  AD  action  will  take 
approximately  12  work  hoiu^  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 


Required  parts  will  cost  approximately 
$425  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $82,440,  or 
$1,145  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  his  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  rules  docket.  A  copy  of 
it  may  be  obtained  from  the  rules  docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-222  (31  FR 
5660,  April  12.  1966),  and  by  adding  a 
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new  airworthiness  directive  (AD), 
amendment  39-10066.  to  read  as 
follows: 

97-14-08  Gulfetream  Aerospace  Corporation 
(formerly  Grumman):  Amendment  39- 
10066.  Docket  97-NM-17-AD. 
Supersedes  AD  66-10-03,  Amendment 
39-222. 
Applicability:  Model  G-159  (G-I) 
airplanes;  serial  number  (S/N)  1  through  12 
inclusive,  14  through  83  inclusive,  and  114; 
on  which  main  landing  gear  (MLG)  uplock 
beam  support  brackets  (angles)  having  part 
numbers  (P/N)  159W 101 50-71  and  -72  are 
not  installed;  confiscated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  brackets  for  the 
main  landing  gear  (MLG)  uplock  beam 
assembly  due  to  cracking  and  loose  rivet.<!, 
which  could  result  in  the  inability  to  retract 
the  MLG,  accomplish  the  following: 

(a)  Within  50  hours  time-in-service  after 
April  12,  1966  (the  effective  date  of  AD  66- 
10-03,  amendment  39-222),  and  thereafter  at 
intervals  not  to  exceed  100  hours  time-in- 
service,  accomplish  the  actions  sp>ecified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD  in 
accordance  with  Grumman  Gulfstream 
Service  Change  No.  179,  dated  March  15, 
1966: 

(1)  Conduct  a  dye  p>enetrant  inspection,  in 
conjunction  with  at  least  a  lOX  magnifying 
glass,  to  detect  cracks  in  the  MLG  uplock 
beam  forward  brackets,  P/N's  159W10150-51 
and  -52;  and 

(2)  Conduct  a  visual  inspection  of  the 
attachments  of  each  bracket  to  the  firewall 
bulkhead  and  to  the  main  gear  uplock  beam 
for  loose  rivets  caused  by  elongated  rivet 
holes. 

(b)  If  any  crack  or  loose  rivet  is  found 
during  any  inspection  required  by  paragraph 
(a)  of  this  AD.  prior  to  further  flight, 
accomplish  either  paragraph  (b)(1)  or  (b)(2)  of 
this  AD,  in  accordance  with  Grumman 
Gulfstream  Service  Change  No.  179,  dated 
March  15,  1966: 

Note  2:  Grumman  Gulbtream  Service 
Change  No.  179A,  dated  March  20. 1966, 
contains  additional  procedural  information 
relevant  to  the  inspection  and  replacement 
requirements  of  this  AD. 

(1)  Replace  the  bracket  with  a  new  or 
serviceable  bracket  having  P/N  159W10150- 
51  or  -52.  as  applicable.  After  this 
replacement,  continue  to  inspect  in 
accordance  with  paragraph  (a)  of  this  AD.  Or 


(2)  Replace  the  bracket  with  a  bracket 
having  P/N  159W10]5(>-71  or  -72,  as 
applicable.  This  replacement  constitutes 
terminating  action  for  the  inspection  required 
by  paragraph  (a)  of  this  AD  for  the  replaced 
bracket. 

(c)  Within  1,000  hours  time-in-service  after 
the  effective  date  of  this  AD,  replace  the 
brackets  for  the  main  landing  gear  (MLG) 
uplock  beam  assembly  with  brackets  having 
P/N  159W10150-71  and  -72.  in  accordance 
with  Part  II  of  Grumman  Gulbtream  Service 
Change  No.  179.  dated  March  15,  1966.  Such 
replacement  constitutes  terminating  action 
for  the  inspections  required  by  this  AD. 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO).  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager  Atlanta  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  writh  AD 
66-10-03,  amendment  39-222,  are  approved 
as  alternative  methods  of  compliance  with 
this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Atlanta  AGO. 

(e)  Sfiecial  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Grumman  Gulfstream  Service  Change 
No.  179.  dated  March  15. 1966.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  he  obtained  from 
Gulfstream  Aerospace  Corporation,  Technical 
Operations  Department.  P.O.  Box  2206,  MS 
D-10,  Savannah,  Georgia  31402-2206.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue. 
SW.,  Renton,  Washington;  or  at  the  FAA, 
Atlanta  Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160.  College  Park, 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  EXZ. 

(g)  This  amendment  becomes  effective  on 
August  7, 1977. 

Issued  in  Renton,  Washington,  on  )une  26, 
1997. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certijffation  Service. 
(FR  Doc.  97-17279  FUed  7-2-97;  8:45  am] 
BOUNO  COOE  «»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  97-NM-06-AD;  Amendment 
39-10065,  AD  97-14-07) 

RIN  2120-AA64 

Airworthiness  Directives;  Lockheed 
Model  L-1011  Series  AirplaiYes 
Equipped  With  Rolls-Royce  Model 
RB21 1-624  Series  Engines 

AQENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMKURYt  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Lockheed  Model 
L-lOn  series  airplanes,  that  currently 
requires  several  modifications  of  the 
engine  high  speed  gearboxes.  This 
amendment  requires  that  a  new 
modification  be  installed  in  lieu  of  one 
of  those  previously  required.  This 
amendment  is  prompted  by  a  report 
indicating  that  one  of  the  currently 
required  modifications  is  not 
completely  effective  because  it  can 
create  interference  problems  between 
the  fireloop  and  a  fuel  line.  The  actions 
specified  by  this  AD  are  intended  to 
reduce  the  possibility  of  a  fire  in  the 
high  speed  gear  boxes,  and  to  ensure 
that  any  fire  which  may  occur  is  readily 
detected  by  the  flight  crew. 
DATES:  Effective  August  7,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  7. 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Lockheed  Aeronautical  Systems 
Support  Company  (LASSC),  Field 
Support  Department,  Dept.  693,  Zone 
0755,  2251  Lake  Park  Drive,  Smyrna. 
Georgia  30080;  and  Rolls-Royce  pic. 
Technical  Publications  Department, 
P.O.  Box  17,  Parkside,  Coventry  CVl 
2LZ.  England.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate.  Rules  II>ocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building, 
1701  Columbia  Avenue,  Suite  2-160, 
College  Park,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  Suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATXM  CONTACT: 
Thomas  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
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116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office. 
Campus  Building.  1701  Columbia 
Avenue.  Suite  2-160,  College  Park. 
Georgia  30337-2748;  telephone  (404) 
305-7367;  fax  (404)  305-7348. 

SUPPt£MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-03-10. 
amendment  3^-8817  (59  FR  6535, 
February  11,  1994),  which  is  applicable 
to  certain  Lockheed  Model  L-1011 
series  airplanes,  was  published  in  the 
Federal  Register  on  March  26.  1997  (62 
FR  14363).  The  action  proposed  to 
continue  to  require  installation  of  a  new 
vent  tube  in  the  high  speed  gearbox  on 
the  number  1,2.  and  3  engines,  and 
modification  of  the  breather  duct  of  the 
high  speed  gearbox  on  the  number  2 
engine.  The  action  also  proposed  to 
continue  to  require  the  installation  of  an 
additional  fire  detection  system  on  the 
high  speed  gearbox  on  the  number  1,  2. 
and  3  engines;  however,  it  would 
require  that  the  installation  be 
accomplished  in  accordance  with  the 
revised  service  bulletin,  described 
previously,  which  incorporates  the  new 
routing  procedures.  This  proposed 
requirement  would  mean  that  operators 
who  already  have  complied  with  the 
installation  required  by  AD  94-03-10 
must  perform  additional  procedures 
relative  to  rerouting  the  installation 
assembly. 

Explanation  of  Changes  Made  to  the 
Proposal 

The  FAA  has  revised  NOTE  2  and 
NOTE  3  of  the  proposed  AD  to  reference 
the  exact  elective  date  (i.e.,  March  14, 
1994)  of  AD  94-03-10.  The  FAA  finds 
that  the  phrase  "prior  to  the  effective 
date  of  this  AD."  which  appeared  in  the 
proposal,  could  be  misinterpreted  to 
mean  the  effective  date  of  this  final  rule 
rather  than  the  effective  date  of  AD  94- 
03-10. 

Consideration  of  Comments  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the  two 
comments  received. 

Both  commenters  support  the 
proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

There  are  approximately  92  Lockheed 
Model  L-1011  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  28  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD. 
The  installation  of  a  new  vent  tube  in 
the  high  speed  gear  box,  which  is 
currently  required  by  AD  94-03-10. 
takes  approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  are  estimated  to  cost 
$500  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  this  action  on 
U.S.  operators  is  estimated  to  be 
$19,040,  or  $680  per  airplane. 

The  modification  of  the  breather  duct 
on  the  high  speed  gearbox  on  the 
number  2  engine,  which  is  cxurently 
required  by  AD  94-03-10,  requires 
approximately  6  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  are 
estimated  to  cost  $10,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  this  action  on  U*.  operators  is 
estimated  to  be  $290,080,  or  $10,360  per 
airplauie. 

The  installation  of  the  additional  fire 
detecting  loop  in  accordance  with  the 
revised  Lockheed  service  bulletin  will 
require  approximately  9  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  If  the 
airplane  is  equipped  with  a  Walter 
Kidde  fire  detection  system,  required 
parts  are  estimated  to  cost  $2,100  per 
eiirplane.  If  the  airplane  is  equipped 
with  a  Graviner  fire  detection  system, 
required  parts  are  estimated  to  cost 
$8,100  per  airplane.  Based  on  these 
figiires.  the  cost  impact  of  this 
requirement  on  U.S.  operators  is 
estimated  to  be  between  $73,920  and 
$241 ,920  for  the  fleet,  or  between  $2,640 
and  $8,640  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu«  if  this  AD 
were  not  adopted.  However,  the  FAA 
has  been  advised  that  at  least  19 
airplanes  of  U.S.  registry  already  have 
been  modified  to  incorporate  the 
breather  duct  on  the  high  speed  gearbox 
on  the  number  2  engine.  Therefore,  the 
future  cost  impact  of  this  AD  is  reduced 
by  at  least  $196,840. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  writh  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  rules  docket.  A  copy  of 
it  may  be  obtained  from  the  rules  docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
Safety,  Incorporation  by  reference. 
Safety. 

Adoption  «f  the  Aflaeadment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Anwnded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8817  (59  FR 
6535,  February  11.  1994).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10065,  to  read  as 
follows: 

97-14-07  Lockheed:  Amendment  39-10065. 
Ekxket  97-NM-06-AD.  Supersedes  AD 
94-03-10.  Amendment  39-8817. 

Applicability:  Model  L-1011  series 
airplanes,  equipped  with  Rolls-Royce  Model 
RB211-524  series  engines;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
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The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteraUon,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  reduce  the  possibility  of  a  fire  in  the 
engine  high  spteed  gearbox,  and  to  ensure 
that,  if  a  fire  occurs,  it  is  readily  detected  by 
the  flight  crew,  accomplish  the  following: 

(a)  Within  16,000  flight  hours  or  48  months 
after  March  14, 1994,  (the  effective  date  of 
AD  94-03-10,  amendment  39-8817), 
whichever  occurs  first,  accomplish  both 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD: 

(1)  Install  a  new  vent  tube  in  the  gear 
compartment  of  the  high  speed  gearbox  on 
the  number  1,  numb)er  2.  and  number  3 
engines,  in  accordance  with  Rolls-Royce 
Service  Bulletin  RB.  21 1-72-4666.  Revision 
4,  dated  May  16,  1986. 

Note  2:  Installation  of  a  new  vent  tube 
prior  to  March  14, 1994,  in  accordance  with 
Rolls-Royce  Service  Bulletin  RB.211-72- 
4666,  Revision  3,  dated  October  14.  1977,  is 
considered  acceptable  for  compliance  with 
this  AD. 

(2)  Modify  the  breather  duct  of  the  high 
speed  gearbox  on  the  number  2  engine  in 
accordance  with  Lockheed  Service  Bulletin 
093-71-067,  Revision  2,  dated  December  12, 
1988. 

Note  3:  Modification  of  the  breather  duct 
prior  to  March  14, 1994,  in  accordance  with 
Lockheed  Service  Bulletin  093-71-067, 
Revision  1,  dated  April  1,  1986,  is  considered 
acceptable  for  compliance  with  this  AD. 

(b)  Install  an  additional  fire  detection 
system  on  the  high  speed  gearbox  on  the 
number  1,  number  2,  and  number  3  engines 
in  accordance  with  paragraph  (b)(1),  (b)(2), 
(b)(3)  of  this  AD,  as  appUcable: 

(1)  For  airplanes  on  which  an  additional 
fire  detection  system  has  not  been  installed: 
Within  6,000  flight  hours  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  install  the  system  in  accordance 
with  Lockheed  Service  Bulletin  093-26-039, 
Revision  1,  dated  April  10,  1996. 

(2)  For  airplanes  on  which  an  additional 
fire  detection  system  has  been  installed  prior 
to  the  effective  date  of  this  AD  and  in 
accordance  with  Lockheed  Service  Bulletin 
093-26-039,  dated  November  11,  1992: 
Within  6,000  flight  hours  or  18  months  after 
the  effective  date  of  this  AD,  whichever 
occurs  first,  modify  the  system  in  accordance 
with  Lockheed  Service  Bulletin  093-26-039, 
Revision  1,  dated  April  10,  1996. 

(3)  For  airplanes  on  which  an  additional 
fire  detection  system  has  been  installed  prior 
to  the  effective  date  of  this  AD  and  in 
accordance  with  Lockheed  Service  Bulletin 
093-26-039,  Revision  1,  dated  April  10, 
1996:  No  further  action  is  required  by  this 
paragraph. 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 


FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note:  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
94-03-10,  amendment  39-8817,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  cerate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Rolls-Royce  Service  Bulletin  RB.211- 
72-4666,  Revision  4,  dated  May  16,  1986; 
Lockheed  Service  Bulletin  093-71-067, 
Revision  2,  dated  Decemtier  12,  1988;  and 
Lockheed  Service  Bulletin  093-26-0391 
Revision  1,  dated  April  10,  1996.  Rolls-Royce 
Service  Bulletin  RB.211-72-4666.  Revision 
4,  dated  May  16,  1986.  contains  the  following 
lisfW  effective  pages: 


Page  No. 

Revision 

tevel 
shown  on 

page 

Date  shown  on 
page 

1-4  

4 
none 

2 

May  16,  1986. 
August  26, 

1977. 
August  26, 

1977. 

4A,  6A.  10  

5.  6,  7-9,  Sup- 
plement Page 
2. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Lockheed 
Aeronautical  Systems  Support  Company 
(LASSC),  Field  Support  Department, 
Dept  693,  Zone  0755,  2251  Lake  Park 
Drive,  Smyrna,  Georgia  30080;  and 
Rolls-Royce  pic.  Technical  Publications 
Department.  P.O.  Box  17,  Parkside, 
Coventry  CVl  2LZ.  England.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  Small  Airplane  Directorate, 
Campus  Building,  1701  Columbia 
Avenue,  Suite  2-160,  College  Park, 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
Suite  700,  Washington,  DC. 

(f)  This  amendment  becomes  effective 
on  August  7,  1997. 

Issued  in  Renton,  Washington,  on  June  26, 
1997. 

S.R.  Miller, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-17278  Filed  7-2-97;  8:45  am] 
MLUNQ  CODE  4»10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97  tm  94  AD;  Amendmant 
3»-ie064;  AD  97-14-08] 

RiN  212(V-AAe4 

Ainvorthiness  DiracUvas;  Boeing 
Modal  747  Series  Airptanas,  Excluding 
Airplanas  Equlppad  WRh  Pratt  ft 
Whitnay  PW4000  and  Qanaral  Elactric 
CFfr-80C2  Sarfas  Engines 

AGBiCY:  Federal  Aviation 
Administration,  EXDT. 
ACnON:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  747  series 
airplanes,  that  currently  requires 
replacement  of  certain  fuse  pins  on  the 
upi>er  link  of  the  inboard  and  outboard 
struts.  That  AD  also  requires  inspections 
to  detect  corrosion  or  cracks  of  certain 
fuse  pins,  and  replacement,  if  necessary. 
This  amendment  reduces  the 
compliance  times  of  actions  associated 
with  certain  fuse  pins  and  provides  for 
optional  terminating  action  for  the 
requirements  of  this  AD.  This 
amendment  is  prompted  by  a  report  of 
fracturing  of  a  bulkhead  style  fuse  pin 
located  in  the  inboard  strut  at  the 
forward  end  of  the  upper  link.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  strut 
and  separation  of  an  engine  from  the 
airplane  due  to  fracturing  of  the  fuse 
pins. 
DATES:  Effective  July  18,  1997. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
54A2166,  dated  May  1,  1997,  as  listed 
in  the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
July  18,  1997. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
54A2166,  dated  April  28,  1994,  as  listed 
in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  April  13,  1995  (60  FR 
13618,  March  14,  1995). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  2, 1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
94-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055—4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
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Commercial  Airplane  Grpup,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW., 
Renlon.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  L.  Dow,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington:  telephone,  (425)  227-2771; 
fax,  (425)  227-1181 

SUPPLEMENTARY  INFORMATION:  On  March 
3,  1995,  the  FAA  issued  AD  95-06-02, 
amendment  39-9172  (60  FR  13618, 
March  14,  1995),  to  require  replacement 
of  certain  fuse  pins  on  the  upper  link  of 
the  inboard  and  outboard  struts.  That 
AD  also  currently  requires  inspections 
to  detect  corrosion  or  cracks  of  certain 
fuse  pins,  and  replacement,  if  necessary. 
(A  correction  of  the  rule  was  published 
in  the  Federal  Register  on  April  19. 
1995  (60  FR  19492).)  That  action  was 
prompted  by  reports  of  cracked  or 
corroded  fuse  pins  on  the  upper  link  of 
the  inboard  and  outboard  struts,  which 
could  result  in  fracturing  of  the  pins. 

Actioiis  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  95-06-02. 
the  FAA  received  a  report  indicating 
that  a  fracture  of  a  bulkhead  style  fuse 
pin  located  in  the  inboard  strut  at  the 
forward  end  of  the  upper  link  had 
occurred  on  a  Boeing  Model  747  series 
airplane.  The  bulkhead  style  fuse  pin 
had  accumulated  7.750  flight  cycles  and 
42,027  flight  hours.  Metallurgical 
analysis  of  this  pin  indicated  that  the 
cause  of  the  cracking  was  fatigue. 
Fracturing  of  the  fuse  pins,  if  not 
corrected,  could  result  in  failure  of  the 
strut  and  separation  of  an  engine  from 
the  airplane. 

Explanation  of  Relevant  Service 
Information 

Since  the  issuance  of  the  previous 
rule,  the  FAA  has  reviewed  and 
approved  Boeing  Alert  Service  Bulletin 
747-54A2166.  Revision  1,  dated  May  1. 
1997,  which  reduces  the  recommended 
times  for  actions  associated  with  certain 
fuse  pins.  The  alert  service  bulletin 
references  Boeing  Alert  Service 
Bulletins  747-54A2157.  747-54A2158, 
and  747-54A2159,  which  describe 
procedures  for  modification  of  the  strut/ 
wing.  The  alert  service  bulletin  also 
references  Boeing  Service  Bulletin  747- 
54-2155,  which  describes  procedures 
for  installation  of  15-5  corrosion 
resistant  steel  (third  generation)  fuse 
pins  in  the  forward  and  aft  positions  of 


the  upper  link  on  the  inboard  or 
outboard  strut.  Accomplishment  of 
either  the  strut/wing  modification  or 
installation  of  15-5  fuse  pins  eliminates 
the  need  for  additional  inspections  or 
replacement  of  fuse  pins. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD  95- 
06-02  to  continue  to  require 
replacement  of  certain  fuse  pins  on  the 
upper  link  of  the  inboard  and  outboard 
struts.  This  AD  also  continues  to  require 
inspections  to  detect  corrosion  or  cracks 
of  certain  fuse  pins,  and  replacement,  if 
necessary.  This  amendment  reduces  the 
compliance  times  of  actions  associated 
with  certain  bulkhead  fuse  pins.  This 
amendment  also  provides  for  optional 
terminating  Action  for  the  requirements 
of  this  AD. 

This  is  considered  to  be  interim 
action.  The  FAA  may  consider  further' 
rulemaking  action  to  require  the 
accomplishment  of  the  optional 
terminating  action  (installation  of  15-5 
corrosion  resistant  steel  (third 
generation)  fuse  pins)  currently 
specified  in  this  AD.  However,  the 
proposed  compliance  time  for 
accomplishment  of  that  action  is 
sufficiently  long  so  that  prior  notice  and 
time  for  public  comment  will  be 
practicable. 

Determination  of  Rule's  EGEective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportiuiity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  infoimation  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 


action  and  determining  whether 
additional  rulemaking  action  would  be 

needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-94-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  25. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amende  part  39  of  the 
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Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows:  ' 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9172  (60  FR 
13618,  March  14.  1995).  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-10064.  to  read  as 
follows: 

97-14-06  Boeing:  Amendment  39-10064. 
Docket  97-NM-94-AD.  Supersedes  AD 
95-06-02.  Amendment  39-9172. 

Applicability:  Model  747  and  747-400 
series  airplanes,  line  numbers  1  through  967 
inclusive,  and  969  through  992  inclusive; 
certificated  in  any  category;  excluding 
airplanes  equipped  with  Pratt  &  Whitney 
PW4000  or  General  Electric  CF6-80C2  series 
engines;  and  excluding  airplanes  on  which 
the  strut/wing  modification  has  been 
accomplished  in  accordance  with  AD  95-13- 
05,  amendment  39-9285,  AD  95-13-07, 
amendment  39-9287;  or  AD  95-10-16, 
amendment  39-9233. 

Note  1:  This  AD  does  not  require  that  the 
actions  be  accomplished  on  those  airplanes 
having  pylons  on  which  15-5  corrosion 
resistant  steel  (third  generation)  fuse  pins  are 
installed  through  the  upper  link  of  the 
inboard  and  outboard  struts. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  otherwise 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (h) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  strut  and  loss  of 
an  engine  due  to  corrosion  or  cracking  of  the 
fuse  pins,  accomplish  the  following: 

(a)  For  airplanes  having  bottle  bore  style 
fuse  pins  in  the  forward  position  on  the 
upjjer  link:  Replace  any  bottle  bore  style  fuse 
pin  with  a  new  bulkhead  style  fuse  pin  in  the 
forward  position,  or  with  15-5  corrosion 
resistant  steel  (third  generation)  fuse  pins  in 
the  forward  position,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2166, 
dated  April  28, 1994.  or  Revision  1.  dated 
May  1, 1997,  at  the  later  of  the  times 
specified  in  paragraphs  (a)(1)  and  (a)(2)  of 
this  AD. 


(1)  Prior  to  the  accumulation  of  5,000  total 
landings  on  the  fuse  pin,  or  within  5  years 
since  installation  of  the  pin,  whichever 
occurs  first.  Or 

(2)  Within  6  months  after  April  13, 1995 
(the  effective  date  of  AD  95-06-02, 
amendment  39-9172). 

Note  3:  Third  generation  fuse  pins  are 
installed  in  pairs  (in  the  forward  and  aft 
positions).  Therefore,  replacement  of  an 
individual  upper  link  fuse  pin  in  the  forward 
position  with  a  third  generation  pin  also 
would  necessitate  replacement  of  the  pin  in 
the  aft  position. 

Note  4:  The  alert  service  bulletin  references 
Boeing  Service  Bulletin  747-54-2155,  dated 
September  23, 1993,  as  an  additional  source 
of  service  information  for  replacement  of  the 
fuse  pins  with  15-5  corrosion  resistant  steel 
(third  generation)  fuse  pins.  Installation  of 
these  third  generation  fuse  pins  is  preferred 
over  installation  of  bulkhead  style  fuse  pins. 

(b)  For  airplanes  having  bulkhead  style 
fuse  pins  in  the  forward  position  on  the 
upper  link:  Perform  a  detailed  visual 
inspection  to  detect  corrosion  of  the  pins, 
and  a  magnetic  particle  inspection  to  detect 
cracks,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2166,  dated  April 
28,  1994,  or  Revision'l.  dated  May  1,  1997, 
at  the  earlier  of  the  times  specified  in 
parayaphs  (b)(1)  and  (b)(2)  of  this  AD. 

Tl)  Perform  the  inspections  at  the  later  of 
the  times  specified  in  paragraphs  (b)(l)(i)  and 
(b)(l)(ii)ofthisAD. 

(i)  Prior  to  the  accumulation  of  8,000  total 
landings  on  the  fuse  pin,  or  within  8  years 
since  installation  of  the  pin,  whichever 
occurs  first.  Or 

(ii)  Within  12  montiis  after  April  13, 1995. 

(2)  Perform  the  inspections  at  the  later  of 
the  times  specified  in  paragraphs  (b)(2)(i)  and 
(b)(2)(ii)ofthis  AD. 

(i)  Prior  to  the  accumulation  of  5,000  total 
landings  on  the  fuse  pin.  or  within  5  years 
since  installation  of  the  pin.  whichever 
occurs  first.  Or 

(ii)  Within  90  days  after  the  e£fective  date 
of  this  AD. 

(c)  For  the  inboard  and  outboard  struts  on 
airplanes  other  than  those  identified  in 
paragraph  (d)  of  this  AD:  If  no  corrosion  or 
crack  is  found  during  the  inspection  required 
by  paragraph  (b)  of  this  AD,  repeat  the 
inspection  thereafter,  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2166. 
dated  April  28, 1994,  or  Revision  1,  dated 
May  1, 1997,  at  the  time  specified  in 
paragraph  (c)(1)  or  (c)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  on  which  the  initial 
inspection  required  by  paragraph  (a)  or  (b)  of 
AD  95-06-02  has  been  accomplished  prior  to 
the  effective  date  of  this  AD:  Repeat  the 
inspection  within  1,000  landings  since  the 
last  insp>ection  in  accordance  with  AD  95- 
06-02,  or  within  500  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  and  thereafter  at  intervals  not  to  exceed 
500  landings. 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (c)(1)  of  this  AD: 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  500  landings. 

(d)  For  the  outboard  struts  on  airplanes 
equipped  with  Rolls-Royce  RB211-524G  or 


-524H  series  engines:  If  no  corrosion  or  crack 
is  found  during  the  inspection  required  by 
paragraph  fb)  of  this  AD,  repeat  the 
inspection  thereafter  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2166, 
dated  April  28,  1994.  or  Revision  1.  dated 
May  1,  1997,  at  the  time  specified  in 
paragraph  (d)(1)  or  (d)(2)  of  this  AD,  as 
applicable. 

(1)  For  airplanes  on  which  the  initial 
inspection  required  by  paragraph  (a)  or  (b)  of 
AD  95-06-02  has  been  accomplished  prior  to 
the  effective  date  of  this  AD:  Repeat  the 
inspection  within  2,000  landings  since  the 
last  inspection  in  accordance  with  AD  95- 
06-02,  or  within  1,000  landings  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  and  thereafter  at  intervals  not  to  exceed 
500  landings, 

(2)  For  airplanes  other  than  those 
identified  in  paragraph  (d)(1)  of  this  AD: 
Repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  500  landings. 

Note  5:  The  outboard  struts  of  airplanes 
equipped  with  Rolls-Royce  RB211-524G  or 
-524H  series  engines  are  equipped  with  thick 
wall  "4330  steel"  bulkhead  style  fuse  pins  in 
the  forward  position  of  the  upper  link  Crack 
propagation  to  critical  length  in  these  thick 
wall  pins  is  slower  than  for  pins  installed  on 
the  struts  of  airplanes  equipped  with  engines 
other  than  tfie  Rolls-Royce  RB211-524G  or 
-524H  series. 

(e)  If  any  corrosion  or  crack  is  found  during 
any  inspection  required  by  this  AD,  prior  to 
further  flight,  replace  the  corroded  or  cracked 
pin  with  either  a  new  bulkhead  style  fuse  pin 
in  the  forward  position  of  the  upper  link,  or 
with  15-5  corrosion  resistant  steel  (third 
generation)  fuse  pins  in  the  forward  and  aft 
pK)sitions  of  the  upper  link:  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
54A2166,  dated  April  28. 1994,  or  Revision 

1.  dated  May  1, 1997.  Accomplish 
inspections,  if  applicable,  as  specified  in 
paragraph  (e)(1)  or  (e)(2). 

(1)  If  the  corroded  or  cracked  fuse  pin  is 
replaced  with  a  new  bulkhead  style  fuse  pin, 
prior  to  the  accumulation  of  5,000  total 
landings  on  the  new  pin.  or  within  5  years 
since  installation  of  the  new  pin,  whichever 
occurs  first,  perform  a  detailed  visual 
inspection  to  detect  corrosion  of  the  new  pin, 
and  a  magnetic  particle  inspection  to  detect 
cracks  of  the  new  pin,  in  accordance  with  the 
alert  service  bulletin.  Refteat  these 
insf>ections  thereafter  at  the  interval 
specified  in  paragraph  (e)(l)(i)  or  (e)(l)(ii)  of 
this  AD.  as  applicable. 

(i)  For  the  inboard  and  outboard  struts  on 
airplanes  other  than  those  identified  in 
paragraph  (e)(l)(ii)  of  this  AD:  Repeat  the 
inspections  at  intervals  not  to  exceed  500 
landings. 

(ii)  For  the  outboard  struts  on  airplanes 
equipped  with  Rolls-Royce  RB211-524G  or 
-524H  series  engines:  Repeat  the  inspections 
at  intervals  not  to  exceed  1,000  landings. 

(2)  If  the  corroded  or  cracked  fuse  pin  is 
replaced  with  a  15-5  corrosion  resistant  steel 
(third  generation)  fuse  pin,  no  further  action 
is  required  by  this  AD. 

(f)  Accomplishment  of  the  strut/wing 
modification  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2166.  Revision  1, 
dated  May  1, 1997,  constitutes  terminating 
action  for  the  requirements  of  this  AD. 
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Note  6:  Boeing  Alert  Service  Bulletin  747- 
54A2166.  Revision  1,  references  Boeing  Alert 
Service  Bulletins  747-54A2157,  747- 
54A2158.  and  747-54A2159  as  additional 
sources  of  service  information  for 
accomplishment  of  the  strut/wing 
modification. 

(g}  Installation  of  15-5  corrosion  resistant 
steel  (third  generation)  fuse  pins  in  the 
forward  and  aft  positions  of  the  upper  link 
on  the  inboard  or  outboard  strut  in 
accordance  with  Boeing  Alert  Service 
Bulletin  747-54A2166,  Revision  1.  dated 
May  1, 1997,  constitutes  terminating  action 
for  the  requirements  of  this  AD. 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  i\D,  if  any.  may  be 
obtained  from  the  Seattle  ACQ. 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(j)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  747- 
54A2166,  dated  April  28.  1994,  or  Revision 
1,  dated  May  1,  1997.  The  incorporation  by 
reference  of  Boeing  Alert  Service  Bulletin 
747-54A2166.  dated  April  28.  1994,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  GFR  part  51  as  of  April  13. 1995 
(60  FR  13618.  March  14,  1995).  The 
incorporation  by  reference  of  Boeing  Alert 
Service  Bulletin  747-54A2166,  Revision  1, 
dated  May  1.  1997,  was  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  GFR  part  51. 
Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  Suite 
700.  Washington.  DC. 

(k)  This  amendment  becomes  eSective  on 
July  18.  1997. 

Issued  in  Renton.  Washington,  on  June  26. 
1997. 

S.R.  MiUer, 

Acting  Manager,  Transport  Airphne 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-17284  Filed  7-2-97;  8:45  am] 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-15-AO-,  Amendment 
3»-10067;  AD  97-14-09] 

RIN2120-AA64 

Ainworthiness  Directives;  Guifstrsam 
Aerospace  Corporation  Model  G-159 
(G-l)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Gulfistream  Model 
(i-159  (G-I)  airplanes,  that  currently 
requires  repetitive  inspections  to  detect 
cracking  in  the  mounting  lugs  of  the 
elevator  trim  tab  actuators,  and 
replacement,  if  necessary.  This 
amendment  requires  the  installation  of 
improved  elevator  trim  tab  actuators 
that  are  not  susceptible  to  the  subject 
cracking.  This  amendment  is  prompted 
by  the  development  of  a  modification 
that  positively  addresses  the  identified 
unsafe  condition.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failure  of  the  mounting  lugs  on  the 
elevator  trim  tab  actiiator  due  to 
cracking;  such  failure  could  result  in 
severe  vibration  during  fiight  and/or 
reduction  or  loss  of  elevator  trim  tab 
capability,  which  could  lead  to  reduced 
controllability  of  the  airplane. 
DATES:  Effective  August  7,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  7, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Gulfstream  Aerospace  Corporation, 
Technical  Operations  Department,  P.O. 
Box  2206,  M/S  D-10,  Savannah.  Georgia 
31402-2206.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airpleuie  Directorate.  Rules  Docket. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  FAA.  Atianta 
Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building. 
1701  Columbia  Avenue,  Suite  2-160, 
College  Park,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 
117A,  FAA,  AUanta  Aircraft 
Certification  Office,  Small  Airplane 


Directorate.  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College 
Park.  Georgia  30337-2748;  telephone 
(404)  305-7362;  fax  (404)  305-7348. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  72-24-04, 
amendment  39-1559  (37  FR  24419. 
November  17.  1972),  which  is 
applicable  to  certain  Gulfstream  Model 
G-159  (G-I)  airplanes,  was  published  in 
the  Federal  Register  on  March  6. 1997 
(62  FR  10231).  The  action  proposed  to 
continue  to  require  repetitive  dye 
penetrant  inspections  for  cracks  in  the 
elevator  trim  tab  actuator  mounting 
lugs,  and  replacement,  if  necessary.  It 
also  proposed  to  require  the  installation 
of  improved  elevator  trim  tab  actuators, 
which  would  constitute  terminating 
action  for  the  repetitive  inspections. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  146 
Gulfstream  Model  G-159  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  72 
airplanes  of  U.S.  registry  will  be  affected 
by  this  proposed  AD. 

The  inspections  that  are  currenUy 
required  by  AD  72-24-04  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currenUy  required  actions  on  U.S. 
operators  is  estimated  to  be  $8,640,  or 
$120  per  airplane,  per  inspection. 

The  new  installation  that  is  required 
by  this  AD  action  will  take 
approximately  12  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$4,900  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  required 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $404,640,  or 
$5,620  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 
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Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1 )  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  email  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  firom  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendnwnt 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIREGTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

139.13    [Aimnded] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-1559  (37  FR 
24419,  November  17, 1972),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10067,  to  read  as 
follows: 

97-14-Oe    Gnlbtream  Aerospace 

Corporatioa  (previously  Grumnuun): 

Amendment  39-10067.  Docket  97-NM- 
15-A  Supersedes  AD  72-24-04, 
Amendment  39-1559. 
Applicability:  Model  G-159  (G-I) 
airplanes,  on  which  elevator  trim  tab 
actuators  having  part  number  159SCC1 00-11 
are  not  installed;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  ttiat  have  been  modified,  altered,  or 
reptaired  so  that  the  p>erformance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
8f>ecific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  elevator  trim  tab 
mounting  lugs  due  to  cracking,  which  could 
result  in  severe  vibration  during  flight  and  a 
consequent  reduction  or  loss  of  elevator  trim 
tab  capability,  accomplisii  the  following: 

(a)  Within  10  hours  tiaw-in-service  after 
November  24. 1972  (tlie  effective  date  of  AD 
72-24-04,  ameadmeBt  39-1559).  perform  an 
inspection  to  detect  cfbcIcs  in  the  mounting 
higs  of  the  elevator  trim  tab  actiiators.  having 
part  number  (P/N)  159SOC100-1  or  -5;  and 
shim  to  coTMCt  any  out-of-plane  condition,  in 
accordance  with  Gulfetream  Customer 
Bulletin  No.  208A.  dated  November  18. 1971; 
Ameadment  1.  dated  jamiaiy  18, 1972; 
Amendment  2,  dated  April  21. 1972;  and 
Gulfstream  Operational  Summary  72-5B, 
dated  August  1972. 

(b)  If  no  crack  is  found  in  any  mounting 
lug  during  the  inspection  required  by 
paragraph  (a)  of  this  AD,  repeat  the 
inspection  at  intervals  not  to  exceed  200 
hours  time-in-service. 

(c)  If  any  crack  is  found  in  a  mounting  lug 
when  conducting  any  inspection  required  by 
paragraph  (a)  or  (b)  of  this  AD,  prior  to 
further  flight,  replace  the  elevator  trim  tab 
actuator  with  a  new  or  serviceable  actuator 
having  P/N  159SCC100-1.  -5.  or  -11. 

(1)  If  an  actuator  having  P/N  159SCC10O- 

I  or  -5  is  used  as  the  replacement  unit, 
repeat  the  inspection  for  cracks  specified  in 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  200  hours  time-in- 
service. 

(2)  If  an  actuator  having  P/N  159SCC100- 

II  is  used  as  the  replacement  unit,  no  further 
inspeetion  action  is  required  for  that  unit  in 
accordance  with  this  AD. 

(d)  Within  1 .000  hours  time-in-service  after 
the  effective  date  of  this  AD.  replace  the 
elevator  trim  tab  actuators  with  actuators  that 
have  P/N  159SCC100-11.  in  accordance  with 
Gulfstream  Aircraft  Service  Change  No.  191. 
dated  August  18.  1972.  This  installation 
constitutes  terminating  action  for  the 
inspections  required  by  this  AD. 

(e)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Atianta  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 


72-24-02.  amendment  39-1559.  are  approved 
as  alternative  methods  of  compliance  with 
this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  allemaUve  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Atlanta  ACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AO 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  Gulfstream  Customer  Bulletin  No.  208A. 
dated  November  18.  1971 :  Gulfetream 
Customer  Bulletin  No.  20eA,  Amendment  1, 
dated  January  18. 1972:  Gulfeb«am  Customer 
Bulletin  No.  20SA.  Amendment  2,  dated 
April  21. 1972;  Gulfetraam  Operational 
Summary  72-5B.  dated  August  1972;  or 
Gulfstream  Aircraft  Service  Chaage  No.  191. 
dated  August  18,  1972.  This  incorporation  by 
reference  was  approved  by  the  Director  of  tiie 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Gulfistream  Aerospace 
Corporation.  Technical  Operations 
Department.  P.O.  Bex  2206.  M/S  D-lt). 
Savannah.  Georgia  31402-2206.  Copies  dm^ 
be  insp>ected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW  .  Renton. 
Washington;  or  at  lise  FAA,  Atlanta  Aircraft 
Certification  OfHce,  Small  Airplane 
Directorate.  Campus  Building.  1701 
Columbia  Avenue.  Suite  2-160.  College  Paric. 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington.  DC. 

(h)  This  amendnwDt  becomes  effective  on 
August  7.  1997. 

Issued  in  Renton.  Washington,  on  June  26. 
1997. 

S.  R.  NHUar. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-17282  Filed  7-2-97;  8:45  am) 
BdUNO  COOE  4SKM9-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-1fr-AO;  Amendment 
39-10068;  AO  97-14-10] 

RIN2120-AA64 

Airworthiness  Dtaectlwes;  Gulfstream 
Aerospace  Corporation  Model  G-159 
(G-I)  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Gulfstream  Model 
G-159  (G-I)  airplanes,  that  currently 
requires  modification  and  repetitive 
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inspections  for  cracks  in  the  main 
landing  gear  (MLG)  retract  cylinder 
attachment  fittings.  This  amendment 
requires  installation  of  improved 
attachment  fittings  which,  when 
accomplished,  terminates  the 
requirement  for  the  repetitive 
inspections.  This  amendment  is 
prompted  by  the  development  of  a 
modification  that  positively  addresses 
the  identified  unsafe  condition.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  the  MLG 
retract  cylinder  attachment  fitting  due  to 
fatigue  cracking.  This  condition,  if  not 
corrected,  could  result  in  the  inability  to 
retract  the  MLG. 
DATES:  Effective  August  7. 1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  7, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Gulfstream  Aerospace  Corporation, 
Technical  Operations  Department,  P.O. 
Box  2206,  M/S  D-10,  Savannah,  Georgia 
31402-2206.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Etocket, 
1601  Lind  Avenue,  SW.,  Kenton. 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building, 
1701  Columbia  Avenue,  Suite  2-160, 
College  Park,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
Airframe  and  Propulsion  BrEmch,  ACE- 
117A,  FAA,  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College 
Park.  Georgia  30337-2748;  telephone 
(404)  305-7362:  fax  f404)  305-7348. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  67-31-08, 
amendment  39-515  (32  FR  16201, 
November  28,  1967).  which  is 
applicable  to  certain  Gulfstream  Model 
G-159  (G-I)  airplanes,  was  published  in 
the  Federal  Register  on  March  6,  1997 
(62  FR  10228).  The  action  proposed  to 
supersede  AD  67-31-08  to  continue  to 
require  repetitive  inspections  and 
modification  of  the  MLG  retract  cylinder 
attachment  fittings,  and  replacement,  if 
necessary.  It  also  proposed  to  require 
that  the  attachment  fitting  assemblies 
eventually  be  replaced  with  assemblies 
made  of  steel.  Once  this  replacement  is 
accomplished,  the  previously  required 


modification  and  inspections  may  be 
terminated. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  146 
Gulfstream  Model  G-159  (G-I)  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  72 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  actions  that  are  ciurently 
required  by  AD  67-31-08  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figiires,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $12,960,  or 
$180  per  airplane,  per  inspection. 

The  replacement  action  that  is 
required  by  this  AD  action  will  take 
approximately  45  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu. 
Required  parts  will  cost  approximately 
$5,400  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $583,200,  or 
$8,100  per  airplane. 

The  cost  impact  figiu^s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact  * 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-515  (32  FR 
16201,  November  28,  1967),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-10068,  to  read  as 
follows: 

97-14-10  Gulbtream  Aerospace  Corporation 

(formerly  Grumman):  Amendment  39- 

10068.  Docket  97-NM-16-AD. 

Supersedes  AD  67-31-08.  Amendment 

39-515. 
Applicability:  Model  G-159  (G-I) 
airplanes;  serial  numbers  (S/N)  1  through  12 
inclusive,  14  through  112  inclusive,  114 
through  148  inclusive,  322,  and  323;  on 
which  main  landing  gear  cylinder  attach 
fitting  assemblies  having  part  number  (P/N) 
159WM10276-1  and  -2  and  balls  having  ?/ 
N  159WM10277-1  are  not  installed; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airpleuie 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repwiired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unssJe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  prevent  failure  of  the  main  landing  gear 
(MLG)  retract  cylinder  attachment  fittings 
due  to  fatigue  cracking,  which  could  result  in 
the  inability  to  retract  the  MLG,  accomplish 
the  following: 

(a)  Accomplish  the  actions  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  at  the 
times  indicated  in  those  p>aragraphs  and  in 
accordance  with  Grununan  Gulfstream 
Customer  Bulletin  No.  172,  dated  September 
6,1963. 

(1)  Beginning  November  7,  1967  (the 
effective  date  of  AD  67-31-08,  amendment 
39-515),  and  prior  to  each  flight,  conduct  a 
visual  inspection  to  detect  cracks  in  the  MLG 
retract  cylinder  attachment  fittings  on  the 
lower  surface  of  the  right-hand  and  left-hand 
wings  in  the  vicinity  of  the  aft  end  of  the 
fitting. 

(2)  Within  25  hours  time-in-service  after 
November  7, 1967,  accomplish  the  actions 
sptecified  in  paragraphs  (a)(2)(i)  and  (a)(2)(ii] 
of  this  AD: 

(i)  Conduct  a  dye  penetrant  insp>ection,  in 
conjunction  with  at  least  a  lOX  magnifying 
glass,  to  detect  cracks  in  the  MLG  retract 
cylinder  attachment  fittings  on  the  lower 
surface  of  the  right-hand  and  left-hand  wings 
in  the  vicinity  of  the  aft  end  of  the  fitting. 
Rejjeat  this  insf>ection  thereafter  at  intervals 
not  to  exceed  25  hours  time-in-service.  And 

(ii)  Modify  the  aft  end  edges  of  the  fitting 
by  rounding  them  off  to  approximately  1/32" 
radius. 

(b)  If  any  crack  is  found  during  an 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  accomplish  either 
paragraph  (b)(1)  or  (b)(2)  of  this  AD: 

(1)  Replace  the  cracked  part  with  a  part  of 
the  same  pwrt  number  that  has  been  modified 
and  inspected  in  accordance  with  paragraph 
(a)  of  this  AD.  in  accordance  with  Grumman 
Gulfstream  Customer  Bulletin  No.  172,  dated 
September  6.  1963.  Thereafter,  continue  the 
insp>ections  required  by  paragraph  (a)  of  this 
AD.  Or 

(2)  Replace  the  fitting  assembly  with  an 
assembly  having  part  number  (P/N) 
159WM10276-1  or  -2,  and  balls  having  P/N 
159WM10277-1.  After  accomplishing  this 
replacement,  the  repetitive  inspections  of 
that  fitting  required  by  paragraph  (a)  of  this 
AD  may  be  terminated. 

(c)  Within  400  hours  time-in-service  after 
the  effective  date  of  this  AD,  replace  the  MLG 
retract  cylinder  attachment  fitting  assemblies 
with  assemblies  having  part  numbers  (P/N) 
159WM10276-1  and  -2,  and  balls  having  P/ 
N  159WM10277-1.  This  replacement 
constitutes  terminating  action  for  the 
inspection  requirements  of  this  AD. 

(d)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  a;i  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO.     ^ 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
67-31-08,  amendment  39-515,  are  approved 
as  alternative  methods  of  compliance  with 
this  AD. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  &t)m  the  Atlanta  AGO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  The  actions  shall  be  done  in  accordance 
with  Gulfstream  Customer  Bulletin  No.  172, 
dated  September  6,  1963.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Gulfstream  Aerospwce 
Corporation.  Technical  Operations 
Department,  P.O.  Box  2206.  M/S  D-10, 
Savannah.  Georgia  31402-2206.  Copies  may 
be  ins{)ected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  FAA,  Atlanta  Aircraft 
Certification  Office.  Small  Airplane 
Directorate.  Campus  Building.  1701 
Columbia  Avenue,  Suite  2-160,  College  Park. 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

(g)  This  amendment  becomes  effective  on 
August  7,  1997. 

Issued  in  Renton,  Washington,  on  June  26, 
1997. 

S.  R.  MiUer. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-17283  Filed  7-2-97;  8:45  am] 

BILUNQ  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  g7-CE-36-AD;  Amendment  39- 
10062;  AD  97-13-02] 

RIN2120-AA64 

Airworthiness  Directives;  Diamond 
Aircraft  Industries,  Inc.  Model  DA  20- 
A1  Airplanes,  Serial  Numt>ers  10002 
Through  10287 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  pubUshes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
97-13-02,  which  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
Diamond  Aircraft  Industries,  Inc. 
(Diamond)  Model  DA  20-Al  airplanes. 
This  AD  requires  fabricating  and 
installing  a  placard  and  inserting 
limitations  into  the  airplane's  flight 
manual  limitations  section  prohibiting 
spin  maneuvers  until  a  modification  is 


installed.  This  AD  results  from  an 
occurrence  where  a  pilot's  shoe  jammed 
between  the  rudder  control  pedal  and 
the  firewall  during  a  spin  recovery  in  a 
Canadian  registered  HOAC-Austria 
Model  DV  20  KATANA  airplane.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  pilot's  shoe 
from  becoming  jammed  between  the 
rudder  pedal  and  firewall  which  could 
result  in  loss  of  control  of  the  airplane, 
DATES:  Effective  July  14  1997,  to  all 
persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  97-13-02,  issued  June  12, 
1997,  which  contained  the  requirements 
of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  hsted  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  14. 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
August  14.  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  97-CE-36-AD. 
Room  1558,  601  E.  12th  Sti^et,  Kansas 
City,  Missouri  64106. 

Service  information  that  apphes  to 
this  AD  may  be  obtained  from  Diamond 
Aircraft  Industries,  Inc.,  1560  Crumlin 
Sideroad.  London,  Ontario,  Canada  N5V 
1S2;  telephone  (519)  457-4041; 
facsimile  (519)  457-4045.  This 
information  may  also  be  examined  at 
the  Rules  Docket  at  the  address  above, 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  7th 
Floor,  suite  700.  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  J.  Michalik,  Senior  Aerospace 
Engineer,  Chicago  Aircraft  Certification 
Office,  2300  East  Devon  Ave..  Des 
Plaines,  Illinois  60018.  telephone  (847) 
294-7135;  facsimile  (847)  294-7834 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  June  12, 1997,  the  FAA  issued 
priority  letter  AD  97-13-02,  which 
apphes  to  Diamond  Model  DA  20-Al 
airplanes.  That  AD  resulted  from  an 
occurrence  where  a  pilot's  shoe  januned 
between  the  rudder  control  pedal  and 
the  firewall  during  a  spin  recovery  in  a 
Canadian  registered  HOAC-Austria 
Model  DV  20  KATANA  airplane. 
Investigation  of  the  occurrence  by 
Transport  Canada,  which  is  the  "^ 
airworthiness  authority  for  Canada, 
revealed  that  the  pilot's  shoe  caught  on 
the  head  of  a  screw  protruding  from  the 
firewall  just  above  the  rudder  control 
pedals.  There  are  two  screws  in  this  area 
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that  secure  the  battery  box  to  the 
firewall. 

Further  examination  of  the  design  of 
the  HOAC-Austria  Model  DV  20 
KATANA  airplane  indicates  that  the 
potential  for  jamming  of  a  pilot's  shoe 
between  the  rudder  pedal  and  the 
firewall  also  exists  for  Diamond  Model 
DA  20-Al  airplanes.  The  Model  DV  20 
KATANA  is  manufactured  in  Austria, 
and  is  of  similar  design  to  the  Model  DA 
20-Al  which  is  manufactxired  in 
Canada.  The  situation  can  develop 
when  aggressive  full  rudder  is  applied 
such  as  in  a  spin  entry,  with 
simultaneous  placement  of  the  pilot's 
feet  high  on  the  toe  brakes.  The  pilot's 
shoe  can  become  jammed  between  the 
rudder  pedal  and  firewall  which  could 
result  in  loss  of  control  of  the  airplane. 

Relevant  Service  Infomution 

Diamond  Aircraft  has  issued  Alert 
Service  Bulletin  No.  DA  20-53-OlA, 
which  specifies  procedures  for 
modifying  the  rudder  control  pedal  area 
with  skid  plates  and  countersunk 
screws  to  preclude  the  pilot's  shoe  from 
catching  on  the  battery  box  mounting 
screws  and  thus  restricting  the 
movement  of  the  rudder  pedals. 

In  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada,  Transport  Canada  has  classified 
this  service  bulletin  as  mandatory  and 
issued  Canadian  AD  No.  CF-97-09, 
applicable  to  Diamond  Model  DA  20- 
Al  airplanes,  which  requires  fabricating 
and  installing  a  placard  and  inserting 
limitations  into  the  airplane's  flight 
manual  limitations  (AFM)  section 
prohibiting  spin  maneuvers  until  the 
above  modification  is  installed. 

This  surplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
Transport  Canada  has  kept  the  FAA 
informed  of  the  situation  described 
above. 

The  FAA's  Determination  and 
Explanation  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  [)iamond  Model  DA 
20-Al  airplanes  of  the  same  type 
design,  the  FAA  issued  priority  letter 
AD  97-13-02  to  prevent  the  pilot's  shoe 
from  jamming  between  the  rudder  pedal 
and  firewall  which  could  result  in  loss 
of  control  of  the  airplane.  The  AD 
requires  fabricating  and  installing  a 
placard  (with  Vs-inch  letters)  in  the 
clear  view  of  the  pilot  that  reads: 


"SPINS  PROHIBITED",  and  amending 
the  airplane  flight  manual  (AFM) 
limitations  section  to  indicate  that 
spinning  is  not  permitted. 

The  placard  fabrication  and  AFM 
insertion  can  be  accomplished  by  an 
owner/operator  holding  at  least  a 
private  pilot  certificate  as  authorized  by 
section  43.7  of  the  Federal  Aviation 
Regulations  (14  CFR  43.7). 

In  addition,  this  AD  requires 
accomplishing  a  modification  to  the 
rudder  control  pedal  area  with  skid 
plates  and  countersunk  screws  at  which 
time  the  AFM  limitation  and  the  placard 
can  be  removed.  The  modification  is  to 
be  done  in  accordance  with  the 
instructions  in  Diamond  Alert  Service 
Bulletin  No.  DA  20-53-OlA,  Rev.  0, 
dated  June  5,  1997. 

Determination  of  the  E£Eective  Date  of 
the  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  inamediately  by  individual 
letters  issued  on  June  12,  1997  to  all 
known  U.S.  operators  of  EKamond 
Model  DA  20- A 1  airplanes.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  section 
39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Conununications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communicaUons  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 


subnaitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  bo  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-13-AD.  "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Sub)ects  inl4  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g],  40113,  44701. 


Federal  Register  /  Vol.  62,  No.  128  /  Thursday.  July  3,  1997  /  Rules  and  Regulations  35961 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-13-02     Diamond  Aircrafl  Industries, 
Inc.:  Amendment  39-10062;  Docket  97- 
CE-36-AD 

Applicability:  Model  DA  20-Al  airplanes, 
serial  numbers  10002  through  10287, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished,  except  to  those  operators 
receiving  this  action  by  priority  letter  issued 
)une  12. 1997,  which  made  these  actions 
effective  immediately  upon  receipt. 

To  prevent  the  pilot's  shoe  from  becoming 
jammed  between  the  rudder  pedal  and 
firewall  which  could  result  in  loss  of  control 
of  the  airplane,  accomplish  the  following: 

(a)  Prior  to  further  flight  after  the  effective 
date  of  this  AD.  fabricate  a  placard  in  Va-inch 
letters  with  the  words  "SPINS 
PROHIBITED",  and  install  this  placard  in  the 
airplane  cabin  within  the  pilot's  clear  view. 

(b)  Prior  to  further  flight  after  the  effective 
date  of  this  AD,  insert  a  copy  of  this  priority 
letter  AD  into  the  limitations  section  of  the 
Airplane  Flight  Manual  (AFM). 

(c)  Fabricating  and  installing  the  placard 
and  inserting  a  copy  of  this  AD  into  the  AFM 
limitations  section  may  be  performed  by  the 
owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section  43.7 
of  the  Federal  Aviation  Regulations  (14  CFR 
43.7],  and  must  be  entered  into  the  airplane's 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.9  of  the  Federal 
Aviation  Regulations. 

(d)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  modify  the  rudder 
control  pedal  area  in  accordance  with  the 
ACCOMPLISHMENT  INSTRUCTIONS 
section  of  Diamond  Alert  Service  Bulletin 
No.  DA20-53-01A,  Rev.  0,  dated  June  5, 
1997. 

(e)  Accomplishing  the  modification  in 
paragraph  (d)  of  this  AD  eliminates  the  need 
for  the  placard  and  AFM  limitations 
requirements  specified  in  paragraphs  (a)  and 
(b)  of  this  AD. 

(f)  Special  flight  i>ermits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 


provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Chicago  Aircraft 
Certification  Office,  2300  East  Devon  Ave.. 
Des  Plaines.  Illinois  60018.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager 
Chicago  Aircraft  Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Chicago  Aircraft  Certification 
Office. 

(h)  The  modification  required  by  this  AD 
shall  be  done  in  accordance  with  Diamond 
Aircraft  Alert  Service  Bulletin  No.  DA20-53- 
OlA.  Rev.  0.  dated  June  5. 1997.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Diamond  Aircraft  Industries.  Inc.,  1560 
Crumlin  Sideroad,  London,  Ontario,  Canada 
N5V  1S2.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel.  Room  1558,  601  E.  12th 
Street.  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register.  800  North  Capitol 
Street,  NW.  suite  700.  Washington.  DC. 

(i)  This  amendment  (39-10062)  becomes 
effective  on  July  14.  1997  to  all  persons 
except  those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
97-13-02,  issued  June  12,  1997,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Kansas  City,  Missouri,  on  June 
26,  1997. 

James  E.  Jackson, 

Acting  Manager.  Small  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  97-17450  Filed  7-2-97;  8:45  am] 
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OCCUPATIONAL  SAFETY  AND 
HEALTH  REVIEW  COMMISSION 

29  CFR  Parts  2200,  2203,  2204 

Revisions  to  Procedural  Rules 
Governing  Practice  Before  the 
Occupational  Safety  and  Health 
Review  Commission 

AGENCY:  Occupational  Safety  and  Health 
Review  Commission. 
action:  Final  rule. 

SUMMARY:  This  document  makes  several 

revisions  to  the  procedural  rules 

governing  practice  before  the 

Occupational  Safety  and  Health  Review 

Commission. 

DATES:  Effective  July  3,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Earl 

R.  Ohman,  Jr.,  General  Counsel,  (202) 

606-5410,  Occupational  Safety  and 

Health'Review  Commission.  1120  20th 

St.,  N.W.,  Ninth  Floor,  Washington,  DC 

20036-3419. 


SUPPLEMENTARY  INFORMATION:  On  March 
14,  1997  the  Commission  published  in 
the  Federal  Register  several  proposed 
changes  to  its  Rules  of  Procedure.  62  FR 
12134  (March  14, 1997).  The 
Commission  found  the  comments 
received  pursuant  to  that  proposal  to  be 
very  helpful.  As  a  result,  several 
proposals  have  been  modified  or 
eliminated.  The  Commission  wishes  to 
thank  those  who  responded  for  their 
time  and  interest,  and  the  quality  of 
their  comments. 

1.  Service  and  Notice 

The  Commission  proposed  amending 
Rule  7(g)  by  revising  the  language  in  the 
form  at  the  end  of  the  rule  from  "All 
pleadings  relevant  to  this  matter  may  be 
inspected  at;"  to  "All  papers  relevant 
*   *   *"  This  is  a  technical  change  that 
conforms  the  form  to  the  language  in  the 
first  paragraph  of  the  rule  and  should 
have  no  significant  impact  on 
Commission  practice.  The  Commission 
received  no  comments  regarding  this 
change  and  the  Commission  adopts  the 
amendment  as  proposed. 

2.  Facsimile  Transmission 

The  Commission  proposed  amending 
Rule  8(f)  to  allow  a  document  to  be  filed 
with  the  Commission  by  facsimile 
transmission  only  when  all  of  the 
parties  are  served  by  fax.  The  purpose 
of  the  amendment  was  to  prevent 
confusion  regarding  the  time  of  filing 
and,  therefore,  the  applicability  of  the  3- 
day  mail  box. 

All  comments  addressing  this 
proposed  rule  were  opposed  to  the 
amendment.  The  commentators  opined 
that  the  Commission  is  addressing  a 
nonexistent  problem  and  suggested  that 
there  is  no  confusion  regarding  the  date 
of  service  when  a  party  is  served  by 
mail  and  the  document  filed  with  the 
Commission  by  fax  because  dates  are 
calculated  from  the  time  of  service  on 
the  parties,  not  when  the  document  is 
received  by  the  Commission.  The 
commentators  also  noted  that,  under  the 
proposal,  faxing  would  be  prohibited 
whenever  one  of  the  parties  (probably  a 
pro  se)  does  not  have  a  fax  machine. 

The  Commission  finds  the  comments 
to  be  well-taken  and  it  withdraws  the 
proposed  amendment. 

3.  Claims  of  Privilege 

Currently,  Rule  11(c)  allows  a  party 
fifteen  days  to  respond  to  another 
party's  claim  of  privilege.  The 
Commission  proposed  amending  its  rule 
to  require  that  the  time  for  responding 
to  such  claims  be  ten  days,  the  same  as 
other  motions. 

While  the  proposal  found  no  support, 
four  commentators  expressed  similar 
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objections.  The  primary  objection  to  the 
rule  was  that  by  reducing  the  time  a 
party  has  to  object  to  a  claim  of 
privilege,  the  Commission  was 
dramatically  increasing  the  likelihood 
that  the  judge  would  be  interjected  into 
the  discovery  process  because  (1)  the 
parties  would  no  longer  have  the  time 
to  work  out  their  dispute,  and  (2)  the 
requesting  party  would  not  have  the 
time  to  determine  whether  any 
"privileged"  information  requested  was 
sufficiently  necessary  to  require  judicial 
intervention.  Noting  that  there  is  no 
similar  time  limit  in  the  Federal  Rules, 
the  commentators  suggested  that,  rather 
than  reduce  the  time  to  object,  the 
Commission  eliminate  the  time  limit  in 
its  entirety.  The  opposition  included 
both  the  Secretary  of  Labor  and 
experienced  practitioners  before  the 
Commission.  In  light  of  these 
comments,  the  Commission  will 
reconsider  whether  to  keep  the  current 
rule,  raise  rather  than  reduce  the  time 
for  responding  to  a  claim  of  privilege,  or 
eliminate  the  rule  in  its  entirety. 
Accordingly,  the  proposed  amendment 
is  withdrawn. 

4.  Opposition  to  Motions 

The  Commission  proposed  amending 
Rule  40(a)  to  require  that  a  moving  party 
contact  the  other  parties  to  determine 
whether  there  is  any  opposition  to  a 
motion. 

Several  commentators  were 
concerned  about  the  possible  burden  the 
rule  would  place  on  them,  especially 
where  there  may  be  difficulty  in 
contacting  the  other  party.  While  the 
Commission  finds  the  concern  to  be 
well-taken,  it  is  the  Commission's  view 
that  a  rule  that  requires  a  moving  party 
to  determine  if  there  is  any  opposition 
would  help  streamline  Commission 
practice  by  allowing  judges  to  rule 
quickly  on  unopposed  motions. 
However,  the  proposed  rule  has  been 
revised  to  address  the  concerns  of  the 
commentators.  Accordingly,  the  moving 
party  will  be  required  to  make 
"reasonable  efforts"  to  determine 
whether  there  is  any  opposition  to  its 
motion. 

The  Commission  was  also  concerned 
with  a  commentator's  opinion  that  it 
would  be  a  waste  of  time  to  determine 
whether  there  are  any  objections  to 
motions  that  would  obviously  be 
opposed.  It  is  the  Commission's  view 
that  attempts  to  restrict  applicability  of 
the  rule  to  those  motions  that  "might" 
encounter  opposition  would  be  too 
subjective  to  be  effective. 

Another  commentator  was  concerned 
that  the  rule  would  require  the  moving 
party  to  determine  not  only  if  the 
motion  will  be  opposed,  but  also  the 


nature  of  the  opposition.  The  concern  is 
misplaced.  The  rule  does  not  call  on  the 
moving  party  to  determine  the  nature  of 
or  grounds  for  the  opposition. 

5.  Subpoenas 

The  Commission  proposed  a  new 
Rule  57(b)  to  explicitly  allow  subpoenas 
to  be  served  either  by  certified  mail  with 
return  receipt,  or  by  leaving  a  copy  of 
the  subpoena  at  the  named  person's 
principal  place  of  business  or  residence. 
Currently,  the  Commission  applies 
Federal  Rule  of  Civil  Procedure  45fb){l) 
which  provides  only  for  personal 
service.  It  is  the  opinion  of  the 
Commission  that  any  benefit  obtained 
by  requiring  personal  service  does  not 
justify  the  additional  expense  to  the 
parties. 

The  proposal  was  generally  supported 
by  the  commentators  and  the  rule  is 
adopted  as  proposed.  The  Commission's 
subpoena  forms  will  be  revised  to 
coincide  with  new  Rule  57(b). 

6.  Notification  of  Hearing 

The  Commission  proposed  amending 
Rule  60  to  reduce  the  minimum  time  for 
a  notice  of  hearing  from  thirty  to  twenty 
days. 

One  commentator  suggested  that  the 
shorter  notice  would  force  employers  to 
be  rushed  and  ill-prepared  for  hearing. 
Another  commentator  opined  that  the 
mail  time  involved  would  reduce  the 
effective  notice  to  well  below  twenty 
days. 

It  is  the  experience  of  the  Commission 
that  the  current  minimum  notice  period 
is  rarely  invoked.  Hearing  dates  must 
comply  with  the  judge's  calendar, 
vhich  almost  always  dictates  that  more 
than  30  days  notice  be  given.  Simple 
cases,  which  may  have  been  more 
appropriate  for  an  early  hearing,  are 
now  often  scheduled  under  E-Z  trial 
procedures,  where  the  30-day  limitation 
does  not  apply.  Accordingly,  the 
Commission  will  not  reduce  the 
minimum  30-day  notice  period  for  the 
initial  scheduling  of  the  hearing. 

A  question,  however,  arises  where  the 
hearing  is  being  rescheduled.  Under  the 
present  rule,  at  least  ten  days  notice  is 
required  for  previously  postponed 
hearings.  The  provision  does  not  apply 
to  rescheduled  hearings  that  have  not 
been  previously  postponed. 
Accordingly,  such  cases  cannot  be 
rescheduled  in  less  than  thirty  days. 
The  Commission  finds  that  previously 
unpostponed  hearings  should  be 
rescheduled  on  the  same  basis  as 
previously  postponed  hearings. 
Accordingly,  the  proposed  rule  is 
revised  to  allow  a  minimum  of  ten  days 
notice  for  all  rescheduled  hearings. 


7.  Elimination  of  20-day  Transmittal 
Period  for  Judges'  Decisions 

The  Commission  proposed  amending 
Rule  90(b)(2)  to  eliminate  the  twenty 
day  transmittal  period  for  Judges' 
decisions.  This  twenty  day  period  was 
instituted  at  a  time  when  the 
Commission's  case  load  was 
substantially  heavier  and  the 
Commission  was  burdened  by  last- 
minute  petitions  for  discretionary 
review. 

One  conunentator  who  supported  the 
idea  of  eliminating  the  20-day  period 
opined  that  the  period  served  a  useful 
purpose  by  allowing  a  judge  to  correct 
mistakes  or  reconsider  decisions.  This 
commentator  suggested  that  the  judges' 
discretion  to  use  the  period  is 
particularly  valuable  in  large  and 
complex  cases.  The  Commission 
appreciates  this  observation.  However, 
it  appears  that  the  Commission's  judges 
have  rarely  been  asked  to  reconsider 
their  decisions  during  the  20-day 
period. 

The  Secretary  strongly  opposed  the 
proposal.  Noting  that  she  is  a  party  in 
every  case,  the  Secretary  suggested  that 
elimination  of  the  20-day  period  would 
constitute  a  special  hardship  for  her 
office.  The  Secretary  suggested  that  the 
proposal,  if  adopted,  would  not  leave 
her  with  sufficient  time  to  make  an 
informed  decision  on  whether  to  seek 
review.  This,  she  contends,  would  result 
in  the  filing  of  preemptive  petitions  for 
review,  which  might,  upon  further 
review,  be  withdrawn. 

While  the  Commission  appreciates 
the  Secretary's  schedule  problems,  it 
notes  that  it  has  an  obligation  to  decide 
cases  in  a  quick  and  efficient  manner. 
The  Commission  also  recognizes, 
however,  that  no  efficiencies  will  be 
gained  by  forcing  the  Secretary  into 
filing  preemptory  petitions  for  review. 

Accordin^y,  in  light  of  the  above 
comments,  the  Commission  will  reduce 
the  waiting  period  to  1 0-day s,  and  will 
monitor  the  impact  of  this  change  to 
determine  whether  further  reductions  in 
the  waiting  period  are  practical. 

8.  Number  of  Copies  Submitted  to  the 
Commission 

The  Commission  proposed  amending 
Rules  8(d)(2),  91(h)  and  93(h)  to  require 
that  when  a  case  is  before  the 
Commission  the  original  plus  eight 
copies  of  a  petition  for  review,  brief  or 
other  document  be  filed.  The 
Commission  has  found  that  the  four 
copies  required  under  the  current  rule 
are  inadequate.  As  a  result,  the 
Commission  spends  time  and  incurs 
expense  to  make  the  necessary  copies. 
This  amendment  would  rectify  the 
situation. 


The  only  objection  to  these 
amendments  was  received  from  the 
Secretary  who,  noting  that  she  would  be 
affected  in  every  case,  was  concerned 
about  the  cost  to  her  of  the  additional 
copies.  While  the  Secretary  correctly 
notes  that  she  is  a  party  in  every  case 
and  that  the  burden  and  expense  of  the 
extra  copies  will  fall  harder  on  her  than 
on  other  parties  the  Commission 
observes  that  it  also  is  involved  in  every 
case,  and  must  have  adequate  copies  of 
every  document  from  both  parties. 
Therefore,  the  expense  of  reproducing 
the  necessary  copies  falls  even  harder 
on  the  Commission.  It  is  the 
Commission's  view  that  the  burden  of 
providing  the  necessary  copies  of 
documents  is  properly  placed  on  the 
parties.  Accordingly,  the  proposed 
amendments  are  adopted. 

9.  Amendments  to  the  Conunission's 
Rules  Implementing  the  Equal  Access  to 
Justice  Act 

To  conform  to  recent  amendments  to 
the  EAJA,  the  Commission  proposed 
amending  its  EAJA  Rule  107  to  change 
the  hourly  rate  from  $75  per  hour  to 
$125  per  hour. 

The  Commission  also  proposed 
amending  EAJA  Rule  301  to  conform  to 
its  decision  in  Asbestos  Abatement 
Consultation  and  Engineering.  15  BNA 
OSHC  1252,  1254-56,  1991-93  CCH 
OSHD  H  29,464,  pp.  39,731-32  (No.  87- 
1522,1991),  which  held  that 
applications  for  EAJA  awards  must  be 
received  by  the  Commission  within 
thirty  days  of  the  final  order  date. 

The  proposed  amendments  were  well- 
received  and  the  Commission  adopts 
them  as  proposed. 

List  of  Sub)ects 

29  CFR  Part  2200 

Hearing  and  appeal  procedures. 
Administrative  practice  and  procedure. 

29  CFR  Part  2203 

Sunshine  Act,  Information,  Public 
meetings. 

29  CFR  Part  2204 

Administrative  practice  and 
procedure,  Equal  access  to  justice. 

Text  of  Amendment 

For  the  reasons  set  forth  in  the 
preamble,  the  Occupational  Safety  and 
Health  Review  Commission  amends 
Tide  29,  Chapter  XX,  Parts  2200,  2203 
and  2204  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  2200-{  AMENDED] 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  29  U.S.C.  661(g),  unless  otherwise 
noted. 

2.  Section  2200.7  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  2200.7    Service  and  notice. 

In  §  2200.7(g)  remove  the  words  "All 
papers  relevant  to  this  matter  may  be 
inspected  at:"  and  add  in  their  place  the 
words  "All  pleadings  relevant  to  this 
matter  may  be  inspected  at:" 

3.  Section  2200.8  is  amended  by 
revising  paragraph  (d)(2)  to  read  as 
follows: 

§2200.8    Rling. 

***** 

(d)  Number  of  copies. 

***** 

(2)  If  a  case  is  before  the  Commission 
for  review,  the  original  and  eight  copies 
of  a  document  shall  be  filed. 

***** 

4.  Section  2200.40  is  amended  by 
revising  the  last  sentence  of  paragraph 
(a)  to  read  as  follows: 

§2200.40    Motions  and  requests. 

(a)  How  to  make.  •   *   •  Prior  to  filing 
a  motion,  the  moving  party  shall  confer 
or  make  reasonable  efforts  to  confer 
with  the  other  parties  and  shall  state  in 
the  motion  if  any  other  party  opposes  or 
does  not  oppose  the  motion. 
***** 

5.  In  §  2200.57  paragraphs  (bHd)  are 
redesignated  (c)-(e)  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§  2200.57    Issuance  of  subpoenas; 
petitions  to  revoke  or  modify  subpoenas; 
ligfit  to  inspect  or  copy  data. 

***** 

(b)  Service  of  subpoenas.  A  subpoena 
may  be  served  by  any  person  who  is  not 
a  party  and  is  not  less  than  18  years  of 
age.  Service  of  a  subpoena  upon  a 
person  named  therein  may  be  made  by 
service  on  the  person  named,  by 
certified  mail  return  receipt  requested, 
or  by  leaving  a  copy  at  the  person's 
principal  place  of  business  or  at  the 
person's  residence  with  some  person  of 
suitable  age  and  discretion  residing 
therein. 
***** 

6.  Section  2200.60  is  amended  by 
revising  the  second  sentence  to  read  as 
follows: 

§  2200.60    Notice  of  hearing;  location. 

*   *   •  If  a  hearing  is  being 
rescheduled,  or  if  exigent  circumstances 
are  present,  at  least  ten  days'  notice 
shall  be  given.*  *  * 


7.  Section  2200.90  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)(2)  to  read  as  follows: 

§  2200.90    Decisions  of  Judges. 

***** 

(b)*  •  • 

(2)  Docketing  of  fudge's  report  by 
Executive  Secretary.  On  the  eleventh 
day  after  the  transmittal  of  his  decision 
to  the  parties,  the  Judge  shall  file  his 
report  with  the  Executive  Secretary  for 
docketing.*   *   * 
***** 

8.  Section  2200.91  is  amended  by 
revising  the  first  two  sentences  of 
paragraphs  (b)  and  all  of  paragraph  (h) 
to  read  as  follows: 

§2200.91    Discretionary  review;  petitions 
for  discretionvy  review;  statements  in 
opposition  to  petitions. 

*        *        *        •        • 

(b)  Petitions  for  discretionary  review. 
A  party  adversely  affected  or  aggrieved 
by  the  decision  of  the  Judge  may  seek 
review  by  the  Commission  by  filing  a 
petition  for  discretionary  review. 
Discretionary  review  by  the  Commission 
may  be  sought  by  filing  with  the  Judge 
a  petition  for  discretionary  review 
witlyn  the  10-day  period  provided  by 
§  2200.90(b)(2).*   *   * 
***** 

(h)  Number  of  copies.  An  original  and 
eight  copies  of  a  petition  or  a  statement 
in  opposition  to  a  petition  shall  be  filed. 

9.  Section  2200.93  is  amended  by 
revising  paragraph  (h)  to  read  as 
follows: 

§  2200.93    Briefs  before  tite  Commission. 

***** 

(h)  Number  of  copies.  The  original 
and  eight  copies  of  a  brief  shall  be  filed. 
See  §  2200.8(d)(2). 


§§2200.11,  2200.57,  2206.87,  2200.101 
[Amended] 

10.  In  §§  2200.11.  2200.57,  2200.67, 
and  2200.101  all  references  to 
"subpena"  are  revised  to  read 
"subpoena"  and  all  references  to 
"subpenas"  are  revised  to  read 
"subpoenas"  wherever  they  appear. 

PART  2203-{  AMENDED] 

1.  The  authority  for  Part  2203 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  661(g);  5  U.S.C. 
552b(d)(4):  5  U.S.C.  552b(g]. 

2.  Part  2203  is  amended  as  follows: 

§2203.3    [Amended] 

Section  2203.(b)(10)  is  revised  by 
changing  the  reference  to  "subpena"  to 
read  "subpoena." 
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PART  2204— {AMENDED] 

1.  The  authority  for  Part  2204 
continues  to  read  as  follows: 

Authority:  Section  203(aKl).  Pub.  L.  96- 
481,  94  Stat  2325  (5  U.S.C.  504(c)(1));  Pub. 
L.  99-aO.  99  Stat.  183. 

2.  Section  2204.107  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read: 

§2204.107    Allowabte  fees  and  expwiMS. 

(b)  An  award  for  the  fee  of  an  attorney 
or  agent  under  these  rules  shall  not 
exceed  $125  p)er  hour,  unless  the 
Commission  determines  by  regulation 
that  an  increase  in  the  cost  of  living  or 
a  special  factor,  such  as  the  limited 
availability  of  qualified  attorneys  or 
agents  for  Commission  proceedings, 
justifies  a  higher  fee.  *   •   • 
*         •         *         *         • 

3.  Section  2204.301  is  revised  to  read 
as  follows: 

§  2204.301    Filing  and  service  of 
documents. 

An  EAJA  application  is  deemed  to  be 
filed  only  when  received  by  the 
Commission.  In  all  other  respects,  an 
application  for  an  award  and  any  other 
pleading  or  document  related  to  an 
application  shall  be  filed  and  served  on 
all  parties  to  the  proceeding  in 
accordance  with  §§  2200.7  and  2200.8, 
except  as  provided  in  §  2204.202(b)  for 
confidential  financial  information. 

Dated:  June  26.  1997. 
Stuail  E.  Weisber^, 
Chainnan. 

Dated:  June  26,  1997. 
Daniel  Guttman, 
Commissioner. 
IFR  Etoc.  97-17381  Filed  7-2-97;  8:45  am) 
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DEPARTMEhfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  946 
[VA-104-fOR] 

Virginia  Abandoned  Mine  Land 
Reclamation  Plan 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUItfMARY:  OSM  is  approving  a  proposed 
amendment  to  the  Virginia  abandoned 
mine  land  reclamation  plan  (hereinafter 


referred  to  as  the  "Virginia  plan")  under 

the  Surface  Mining  Control  and 

Reclamation  Act  of  1977  (SMCRA).  The 

proposed  amendment  is  intended  to 

streamline  Virginia's  total  AMLR  plan  to 

be  consistent  with  the  Federal 

regulations. 

EFFECTIVE  DATE:  July  3,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Robert  A.  Penn.  Director,  Big  Stone 

Gap  Field  Office,  Telephone:  (540)  523- 

4303. 

SUPPLEMENTARY  INFORMATKW: 

I.  Background  on  the  Virginia  Plan 

Q.  Submission  of  the  Proposed  Amendment 

m.  Director's  Findings 

rv.  Summary  and  Disposition  of  Comments 

V.  Director's  Decision 

VL  Procedural  Determinations 

L  Background  on  the  Virginia  Plan 

On  December  15, 1981,  the  Secretary 
of  the  Interior  conditionally  approved 
the  Virginia  program.  Backgroimd  on 
the  Virginia  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  December 
15,  1981  Federal  Register  (46  FR  61085- 
61115).  Subsequent  actions  concerning 
the  conditions  of  approval  and  AMLR 
program  amendments  are  identified  at 
30  CFR  946.20  and  946.25. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  received  February  29,  1996 
(Administrative  Record  No.  VA-871), 
the  Virginia  Division  of  Mined  Land 
Reclamation  (DMLR)  submitted  a 
proposed  Program  Amendment  to  the 
Virginia  Program.  This  amendment  is 
intended  to  streamline  Virginia's  total 
AMLR  plan  to  more  closely  parallel  the 
Federal  state  reclamation  plan 
information  requirements  of  30  CFR 
884.13. 

The  proposed  revisions  to  the  Virginia 
Program  concern:  the  purpose  of  the 
State  reclamation  program;  ranking  and 
selection;  coordination  with  other 
programs;  land  acquisition,  management 
and  disposal;  reclamation  on  private 
land;  rights  of  entry;  public 
participation  policies; x>rganization; 
staffing  policies;  purchasing  and 
procurement;  accounting  system; 
location  of  known  or  suspected  eligible 
land  and  water;  description  of  problems 
occurring  on  lands  and  waters  (map); 
reclamation  proposals;  economic  base; 
aesthetic,  historic  or  cultiu^l,  and 
recreation  values;  and  endangered  and 
threatened  plant,  fish,  wildlife  and 
habitat.  The  primary  purpose  of  the 
amendment  is  to  incorporate  the  1990 
amendments  to  SMCRA,  and  the  AMLR 
provisions  of  the  Energy  Policy  Act  of 


1992.  Pub.  L.  102--I86,  106  Stat  2776 
(1992). 

OSM  announced  receipt  of  the 
proposed  amendment  in  the  March  18, 
1996,  Federal  Register  (61  FR  10919), 
and  in  the  same  document  opened  the 
public  comment  period  and  provided  an 
opportunity  for  a  public  hearing  on  the 
adequacy  of  the  proposed  amendment. 
The  public  comment  period  closed  on 
April  17,  1996.  No  public  hearing  was 
requested,  so  none  was  held. 

During  its  review  of  the  amendment, 
OSM  identified  concerns  relating  to 
various  sections  of  the  proposed  plan 
and  provided  draft  comments  to  the 
State  (Administrative  Record  Number 
VA-898).  OSM  representatives  met  with 
DMLR  representatives  on  October  31, 
1996,  and  November  4, 1996,  to  resolve 
comments  included  in  the  draft  list 
prepared  by  OSM  (Administrative 
Record  Number  VA-899). 

On  November  19. 1996,  OSM 
conducted  a  telephone  conference  with 
DMLR  representatives,  and  on 
November  20,  1996.  OSM 
representatives  met  with  DMLR 
representatives  to  continue  to  resolve 
issues  in  the  draft  issues  list.  The  results 
of  the  November  19,  1996, 
teleconference  and  the  November  20. 
1996,  meeting,  including  the  changes 
proposed  by  the  DMLR  to  be  made  to 
the  Virginia  plan  submittal,  are 
dociunented  in  the  Virginia 
Administrative  Record  Number  VA- 
900.  In  addition.  VA-900  contains 
copies  of  the  forms  (Lien  Waiver,  Right 
of  Entry,  Claim  of  Lien,  and  AML 
Complaint  Investigation)  that  the  DMLR 
uses  to  implement  the  Virginia  program. 
These  forms  are  considered  by  OSM  to 
be  part  of  the  Virginia  plan  submittal. 

On  December  5,  1996,  OSM 
conducted  a  telephone  conference  with 
DMLR  representatives  to  resolve  the 
remaining  issues.  The  results  of  that 
telephone  conference  are  documented  at 
Adininistrative  Record  Number  VA- 

901. 

On  December  10,  1996,  Virginia 
submitted  draft  language  to  the  U.S. 
Fish  and  Wildlife  Service  (USFWS)  to 
address  USFWS  comments  made  on 
April  4,  1996  (Administrative  Record 
Number  VA-904). 

On  January  7,  1997,  the  USFWS 
recommended  further  modifications  to 
the  endangered  and  threatened  species 
section  of  the  proposed  AMLR  plan 
amendment  wording  (Administrative 
Record  Number  VA-905). 

On  February  6,  1997.  OSM  provided 
USFWS  with  Virginia's  AMLR  plan 
language  that  was  revised  in  response  to 
USFWS  comments  on  endangered  and 
threatened  species  (Administrative 
Record  Number  VA-906). 


On  February  10,  1997  (Administrative 
Record  Number  VA-907).  OSM  met 
with  DMLR  to  discuss  changes  made  to 
the  AMLR  plan  amendment  by  Virginia 
to  address  OSM's  comments  on  the 
amendment  that  were  identified  in 
OSM's  draft  issues  list  (Administrative 
Record  Number  VA-898). 

On  February  7. 1997,  USFWS 
confirmed  that  DMUl's  draft  wording 
changes  to  the  endangered  and 
threatened  species  section  of  the 
proposed  AMLR  plan  amendment  now 
includes  the  modifications  proposed  by 
USFWS  (Administrative  Record  Number 
VA-9G8). 

On  February  10,  1997,  the  U.S. 
Environmental  Protection  Agency  (EPA) 
confirmed  that  draft  vtrording 
modifications  to  the  proposed  Virginia 
AMLR  plan  amendment  received  from 
DMLR  on  November  20,  1996,  resolve 
EPA's  identified  concerns 
(Administrative  Record  Number  VA- 
909). 

On  February  14, 1997,  OSM  proposed 
wording  changes  to  DMLR  to  resolve 
OSM  concerns  regarding  sentences 
added  to  the  proposed  AMLR  plan 
amendment  by  DMLR  related  to 
remioing  (Administrative  Records 
Number  VA-910). 

On  February  27,  1997,  DMLR  agreed 
to  modify  that  AMLR  plan  wording  to 
resolve  OSM  concerns  regarding 
sentences  added  to  the  proposed  AMLR 
plan  amendment  by  DMLR  related  to 
remining  (Administrative  Records 
NxmiberVA-911). 

By  electronic  mail  correspondence 
dated  March  5, 1997  (Administrative 
Records  Number  VA-912),  Virginia 
submitted  a  revised  copy  of  the 
proposed  AMLR  plan  that  contains  the 
changes  made  to  resolve  the  issues 
identified  by  OSM,  the  USFWS,  and  the 
EPA. 

OSM  reopened  the  public  comment 
period  on  March  18,  1997  (52  FR 
12776).  The  written  comment  period 
closed  on  April  2, 1997. 

m.  Director's  Findings 

As  discussed  below,  the  Director,  in 
accordance  with  SMCRA  and  30  CFR 
884.14  and  884.15,  finds  that  the 
proposed  plan  amendments  submitted 
by  Virginia  on  February  29,  1996,  and 
revised  on  March  5,  1997  and  May  8, 
1997,  and  supplemented  with 
additional  materials  documented  in 
Virginia  Administrative  Record  Number 
VA-900  and  VA-906,  meet  the 
requirements  of  the  corresponding 
Federal  regulations  and  is  consistent 
with  SMCRA. 


A.  Section  684.13(a)  Governor's  Letter  of 
Designation 

This  section  contains  a  designation  by 
the  Governor  of  Virginia  to  the  Virginia 
E)epartment  of  Conservation  and 
Economic  Development  as  the  State 
agency  authorized  to  implement  and 
administer  the  Abandoned  Mine 
Reclamation  Program.  The 
Commissioner  of  the  Division  of  Mined 
Land  Reclamation  will  be  Virginia's 
primary  point  of  contact. 

The  Director  finds  this  section  meets 
the  requirements  of  the  Federal 
regulations  at  30  CFR  884.13(a). 

B.  Section  884.13(b)  Legal  Opinion 

This  section  contains  legal  opinions 
that  the  State  of  Virginia  has  the  legal 
authority  to  implement,  administer, 
enforce,  and  amend  the  Viipnia 
program. 

'The  Director  finds  that  this  section 
meets  the  requirements  of  the  Federal 
regulations  at  30CFRA84.13(b). 

C.  Section  884.13(cXl)  Purpose  of  the 
State  Reclamation  Program 

This  section  explains  that  the  Virginia 
program  will  provide  for  the  lands  and 
waters  aSected  by  past  mining,  in  order 
to  restore  these  lands  and  waters  to  a 
safe,  productive  and  environmentally 
sound  use,  in  accordance  with 
Vii;ginia's  conservation  and  land 
reclamation  policies. 

The  Director  finds  that  this  section 
meets  the  requirements  of  the  Federal 
regidations  at  30  CFR  884.13(C)(1). 

D.  Section  884.13(cX2)  Ranking  and 
Selection 

This  section  provides  that  the  Virginia 
program  uses  a  priority  system  which 
recognizes  the  five  abandoned  mine 
land  problem  priorities  as  described  in 
Tide  IV,  Section  403  of  SMCRA.  This 
section  also  describes  the  criteria  which 
coal  lands  and  water  must  meet  to  be 
eligible  for  reclamation  activities  imder 
the  Virginia  program.  The  specific 
details  of  this  section  were  developed  in 
cooperation  with  the  U.S. 
Environmental  Protection  Agency. 

As  subsection  entiUed  "Acid  Mine 
Drainage  Abatement — Treatment" 
provides  that  Virginia  may  establish 
under  State  law  an  interest  bearing  acid 
mine  drainage  abatement  and  treatment 
fund.  The  fund  will  be  utilized  by 
Virginia,  in  consultation  with  the- 
Natural  Resources  Conservation  Service, 
to  implement  acid  mine  drainage 
abatement  and  treatment  plans 
approved  by  the  Secretary  of  the 
Interior.  This  subsection  also  contains 
the  minimimi  criteria  that  those  plans 
must  meet. 


A  subsection  entitied  "Utilities  and 
Other  Facilities"  provides  that  the 
Virginia  program  may  expend  up  to  30 
percent  of  the  funds  granted  aimually  in 
accordance  with  SMCRA  for  the 
purpose  of  protecting,  repairing, 
replacing,  constructing,  or  enhancing 
eligible  facilities  relating  to  water 
supplies  adversely  affected  by  coal 
mining  practices.  A  subsection  entiUed 
"General  Selection  and  Ranking" 
provides  the  specific  criteria  to  be  used 
to  determine  whether  or  not  proposed 
reclamation  will  be  undertaken  and  to 
assign  priorities  to  proiects  intended  to 
meet  the  same  objective.  This 
subsection  also  contains  site  parameter 
guidelines  that  define  the  terms  found 
in  this  section,  and  an  AML  water 
project  evaluation  guide.  The 
parameters  and  relative  weighting 
values  assigned  for  use  in  the  site 
evaluation  matrix  and  water  project 
evaluation  guide  have  been  developed 
by  DMLR  to  reflect  the  priorities  set 
forth  in  Section  403(a)  of  SMCRA. 

A  subsection  entitied  "AML 
Emergency  Program"  states  that 
provisions  for  a  State  emergency 
program  are  provided  through  Chapter 
19,  Tide  45.1  of  the  Code  of  Virginia 
(VASMCRA).  This  subsection  also 
provides  the  criteria  with  which  the 
Division  of  Mines.  Minerals  and  Energy 
(DMME)  will  comply  while  abating 
emergency  situations. 

The  Director  finds  that  the  provisions 
of  this  section  meet  the  requirements  of 
the  Federal  regulations  at  30  CFR 
884.13(cK2). 

E.  Section  884.13(c)(3)  Coordination 
With  Other  Programs 

This  section  provides  for  the 
consultation  of  the  Virginia  program 
with  a  number  of  Federal  and  State 
agencies  having  either  a  direct  or 
indirect  interest  in  proposed  AML 
reclamation  projects.  Coordination  with 
Indian  tribes  is  not  applicable  in 
Virginia  because  there  are  no  Indian 
tribes  located  within  Virginia. 

The  Director  finds  the  provisions  of 
this  section  meet  the  requirements  of 
the  Federal  regulations  at  30  CFR 
884.13(c)(3). 

F.  Section  884.13(c)(4)  Land 
Acquisition,  Management  and  Disposal 

This  section  provides  for  the 
acquisition,  management,  and  disposal 
of  lands  by  Virginia  if  the  DMME 
Director,  with  advance  approval  by 
OSM,  determines  in  writing  that 
acquisition  of  such  land  is  necessary  to 
successful  reclamation. 

The  Director  finds  that  these 
provisions  meet  the  requirements  of  the 
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Federal  regulations  at  30  CFR 
884.13(c)(4)  and  879. 

G.  Section  884.13(c)(5)  Reclamation  on 
Private  Land 

This  section  provides  the  criteria  to  be 
followed  when  reclamation  is  to  be 
carried  out  on  private  land.  When 
reclamation  is  to  be  carried  out  on 
private  land,  the  DMME  shall  adhere  to 
the  regulation  governing  appraisal  and 
liens  as  set  forth  in  Part  480-03-19.882 
of  the  VSMCRA  regulations  and  Section 
45.1-264  through  45.1-269  of  the  Code 
of  Virginia.  Notarized  appraisals  shall 
be  obtained  in  both  emergency  and  non- 
emergency situations.  Liens  may  be 
placed  or  waived  by  the  Director  of 
DMME,  ageiinst  land  reclaimed  as 
directed  by  Part  480-03-19.882. 

The  Director  finds  this  section  meets 
the  requirements  of  the  Federal 
regulaUons  at  30  CFR  884.13(c)(5)  and  is 
consistent  with  Part  882. 

H.  Section  884.13(c)(6)  Rights  of  Entry 

This  section  provides  the  criteria  to  be 
followed  to  obtain  the  rights  of  entry 
onto  private  lands  to  conduct 
reclamation  activities.  Prior  to  entry 
onto  private  lands,  written  consent  from 
the  owner  of  record  and  lessee,  or  their 
authorized  agents,  will  be  obtained  by 
the  DMME  for  its  authorized  agents  or 
contractors  to  enter  upon  such  lands  in 
order  to  carry  out  reclamation  activities. 
This  section  also  sets  forth  the 
procedures  to  be  followed  when  written 
consent  cannot  reasonably  be  obtained. 
This  section  also  provides  for  rights  of 
entry  onto  Federal  lands. 

The  Director  finds  this  section  meets 
the  requirements  of  the  Federal 
regulaUons  at  30  CFR  884.13(c)(6). 

/.  Section  884.13(c)(7)  Public 
Participation  Policies 

This  section  provides  that  the  DMLR 
will  follow  the  procedures  set  forth  by 
the  Virginia  Administrative  Process  Act 
for  publication  of  all  meetings  required 
to  be  public  under  the  Freedom  of 
Information  Act.  This  section  also  sets 
forth  the  procedures  to  be  followed  by 
the  DMLR  regarding  public  notice  of  its 
participation  in  the  process  of  obtaining 
AMLR  program  financial  grants  from 
OSM.  When  there  are  State  reclamiation 
program  amendments,  Virginia  will  use 
OSM's  public  participation  process 
rather  than  have  a  separate  procedure. 

The  Director  finds  this  section  meets 
the  requirements  of  the  Federal 
regulations  at  30  CFR  884.13(c)(7). 

/.  Section  884.13(d)(1)  Organization 

This  section  sets  forth  the 
organization  of  the  Virginia  program. 
The  DMLR  is  divided  into  three  groups: 


One  administers  the  AML  program,  and 
the  other  two  groups  administer  the 
Envirorunental  Impacts  of  Surface  Coal 
Mining  (Title  V).  The  plan  describes  the 
major  functions  of  the  AML  program 
and  the  Title  V  program,  and  includes 
a  general  organizational  AML  program 
flowchart. 

The  Director  finds  this  section  meets 
the  requirements  of  the  Federal 
regulaUons  at  30  CFR  884.13(d)(1). 

K.  Section  884.13(d)(2)  Staffing  Policies 

This  secUon  sets  forth  the  policies  to 
be  followed  by  the  DMME  in  its 
operaUon  of  the  Virginia  program. 

The  Director  finds  this  secUon  meets 
the  requirements  of  the  Federal 
regulations  at  30  CFR  884.13(d)(2). 

L.  Section  884. 13(d)(3)  Purchasing  and 
Procurement 

This  secUon  sets  forth  the  procedures 
to  be  followed  by  the  DMLR  in  its 
operation  of  the  Virginia  program.  The 
purchasing  and  procurement  system 
will  conform  to  the  requirements  of  the 
Grants  Management  Common  Rule 
codified  by  the  U.S.  Department  of  the 
Interior  at  43  CFR  Part  12.  Subpart  C 
(which  superseded  the  Office  of 
Management  and  Budget  Circular  A- 
102,  Attachment  O),  and  the  Code  of 
Virginia  Public  Procurement  Act. 

The  Director  finds  this  section  meets 
the  requirements  of  the  Federal 
regulaUons  at  30  CFR  884.13(d)(3). 

M.  Section  884.13(d)(4)  Accounting 
System  ? 

This  secUon  sets  forth  the  accounUng 
system  to  be  used  by  the  DMLR  in 
implementing  the  Virginia  program.  The 
DMLR  uses  a  financial  management 
system  that  provides  for  compliance 
with  the  Grants  Management  Common 
Rule  codified  by  the  U.S.  Department  of 
the  Interior  at  43  CFR  Part  12,  Subpart 
C,  Office  of  Management  and  Budget 
(OMB)  Circular  No.  A-102  (Grants  and 
CooperaUve  Agreements  to  State  and 
Local  Governments),  No.  A-87  (Cost 
Principle  for  State  and  Local 
Governments),  No.  A-128  (Single  Audit 
Act),  and  all  other  applicable  State  and 
Federal  laws  and  regulaUons. 

The  Director  finds  this  secUon  meets 
the  requirements  of  the  Federal 
regulaUons  at  30  CFR  884.13(d)(4). 

N.  Section  884.13(e)(1)  Location  of 
Known  or  Suspected  Eligible  Lands  and 
Water  (Map) 

This  secUon  depicts  on  a  map,  the 
locaUons  of  known  and  suspected  pre- 
1977  abandoned  mine  land  problems 
and  eligible  post-1977  sites  in  Virginia. 


The  Director  finds  this  meets  the 
requirements  of  the  Federal  regulaUons 
at  30  CFR  884.13(1). 

O.  Section  884.13(e)(2)  Description  of 
Problems  Occurring  on  Lands  and 
Waters 

This  secUon  identifies  the  typical 
AML  problems  in  Virginia. 

The  Director  finds  this  secUon  meets 
the  requirements  of  the  Federal 
regulations  at  30  CFR  884.13(e)(2). 

P.  Section  884.13(e)(3)  Reclamation 
Proposals 

This  section  sets  forth  examples  of 
how  the  DMLR  may  address  each  of  the 
problems  idenUfied  in  §  884.13(e)(2)  as 
occurring  on  lands  and  waters  of 
Virginia. 

The  Director  finds  this  secUon  meets 
the  requirements  of  the  Federal 
regulaUons  at  30  CFR  884.13(e)(3). 

Q.  Section  884.13(f)(1)  Economic  Base 

This  secUon  sets  forth  a  general 
descripUon  of  the  economic  base 
prevailing  in  the  different  geographic 
areas  of  Virginia  where  reclamaUon  is 
planned. 

The  Director  finds  this  meets  the 
requirements  of  the  Federal  regulaUons 
at  30  CFR  884.13(f)(1). 

R.  Section  884.13(f)(2)  Aesthetic, 
Historical  or  Cultural  and  Recreation 
Values 

This  section  sets  forth  a  general 
descripUon  of  the  significant  aestheUc, 
historical  or  cultural  and  recreaUonal 
values  prevailing  in  the  different 
geographic  areas  of  Virginia  where 
reclamation  is  planned. 

The  Director  finds  this  secUon  meets 
the  requirements  of  the  Federal 
regulaUons  at  30  CFR  884.13(f)(2). 

S.  Section  884.13(f)(4)  Endangered  and 
Threatened  Plant.  Fish,  Wildlife  and 
Habitat 

This  secUon  sets  forth  a  general 
descripUon  of  the  endaAgered  and 
threatened  plant,  fish,  and  wildlife  and 
their  habitat  prevailing  in  the  different 
geographic  areas  of  Virginia  where 
reclamaUon  is  planned.  The  specific 
details  of  this  secUon  were  developed  in 
cooperation  with  the  U.S.  Fish  and 
Wildlife  Service. 

The  Director  finds  this  secUon  meets 
the  requirements  of  the  Federal 
regulaUons  at  30  CFR  884.13(f)(3). 

IV.  Summary  and  Disposition  of 
Comments 

Public  Comments 

The  Director  solicited  public 
comments  and  provided  an  opportunity 
for  a  public  hearing  on  the  proposed 


amendment.  No  public  comments  were 
received  in  response  to  the  public 
comment  periods  that  ended  on  April 
17,  1996,  and  April  2,  1997.  Because  no 
one  requested  an  opportunity  to  speak 
at  a  public  hearing,  no  hearing  was  held. 

Federal  Agency  Comments 

Pursuant  to  884.14(a)(2)  and 
884.15(a),  OSM  solicited  comments  on 
the  proposed  amendment  from  various 
other  Federal  agencies  with  an  actual  or 
potenUal  interest  in  the  Virginia  plan 
(Administrative  Record  number  VA- 
872).  The  U.S.  Natural  Resources 
ConservaUon  Service  (NRCS)  responded 
(Administrative  Record  Number  VA- 
875)  and  stated  that  the  NRCS  posiUon 
is  that  the  amendments  be  accepted  and 
incorporated  in  the  Virginia  plan.  The 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  AdministraUon  (MSHA) 
responded  (Administrative  Record 
Number  VA-878)  that  the  amendments 
are  deemed  appropriate  since  there 
appears  to  be  no  conflict  with  MSHA 
regulaUons. 

The  U.S.  Fish  and  Wildlife  Service 
(FWS)  responded  with  several 
comments.  Concerning  Rights  of  Entry 
{884.13(c)(6)),  the  FWS  recommended 
that,  for  clarity,  on  page  33  of  the 
original  submittal,  the  "Secretary  of  the 
Interior"  be  amended  to  read  "United 
States"  Secretary  of  the  Interior.  The 
FWS  also  recommended  that  the  last 
paragraph  of  this  section  be  amended  to 
clarify  that  Virginia  may  enter  into 
agreements  with  the  U.S.  Secretary  of 
the  Interior  only  of  Federally  owned 
lands  under  the  Secretary's  authority, 
including  but  not  limited  to  national 
parks  and  refuges.  The  FWS  also 
recommended  that  Virginia  reference 
other  Federal  agencies  not  under  the 
Department  of  the  Interior,  if  their  lands 
may  also  be  impacted. 

The  FWS  also  commented  on  the 
section  Utled  "Description  of  Problems 
Occurring  on  Lands  and  Waters  (Map) 
(884.13Te)(2)).  The  FWS  commented  that 
the  prioriUzation  of  abandoned  mine 
lands  for  reclamation  under  Ranking 
SelecUon  Criteria  3  (addressing 
degraded  land  and  water  resources) 
should  not  be  predicated  on  whether  or 
not  the  site  is  remote.  The  prioritization 
process  should,  the  FWS  stated, 
consider  type  and  extent  of  damage, 
analysis  of  further  degradaUon  that  may 
potentially  occur,  species  and  habitat 
resources  present  or  formerly  present 
that  may  be  recovered,  and  the  potenUal 
for  reclamaUon. 

The  FWS  commented  on  the  secUon 
UUed  "Endangered  and  Threatened 
Plants,  Fish,  Wildlife  and  Habitat 
(884.13(f)(3)).  The  FWS  recommended 
that  this  secUon  be  reorganized  for 


clarity,  and  provided  several 
suggestions. 

Finally,  the  FWS  requested  that 
representatives  of  OSM  and  DMLR  meet 
with  the  FWS  to  review  the  procedures 
for  ensuring  that  Federally  listed  species 
and  their  habitat  are  protected  during 
the  reclamation  of  abandoned  mine 
lands  and  considered  during  the  site 
prioritizaUon  process. 

In  response,  the  Director  notes  that 
OSM  discussed  with  the  DMLR  and 
with  the  FWS  on  various  occasions  (see 
"Submission  of  the  Proposed 
Amendment"  above)  the  comments 
submitted  by  FWS.  In  a  meeting  held  on 
July  16,  1996  (see  Administrative 
Record  Number  VA-898  and  899).  the 
OSM,  FWS.  and  DMLR  agreed  that  to 
resolve  FWS  comments  on  Virginia's 
AMLR  Plan  amendment  by  the 
following  :  Clarify  language  in  the  last 
paragraph  of  the  Rights  of  Entry  section 
to  reference  the  U.S.  Secretary  of  the 
Interior:  Delete  the  phrases  "and  located 
in  remote  areas"  and  "in  more  densely 
populated  areas"  from  the  DescripUon 
of  Problems  Occurring  on  Lands  and 
Waters  section:  and  Rewrite  and 
reorganize  the  Endangered  and 
Threatened  Plants,  Fish,  Wildlife,  and 
Habitat  section  of  the  plan.  The  Director 
notes  that  these  suggested  changes  were 
adopted  in  the  final  version  of  the 
Virginia  plan.  In  addition,  the  FWS 
subsequently  concurred  that  with  the 
changes  madej)y  the  DMLR  concerning 
endangered  and  threatened  species,  the 
AMLR  plan  amendment  now  includes 
these  modificaUons  proposed  by  FWS  in 
1997  and  discussed  on  February  5,  1997 
(Administrative  Record  Number  VA- 
908). 

Environmental  Protection  Agency  (EPA) 

Pursuant  to  30  CFR  732.17(h)(ll)(ii), 
the  Director  is  required  to  obtain  the 
written  concurrence  of  the 
Administrator  of  EPA  with  respect  to 
those  provisions  of  the  proposed  plan 
amendment  that  relate  to  air  or  water 
quality  standards  promulgated  under 
the  authority  of  the  Cleem  Air  Act  (42 
U.S.C.  7401  et  seq.)  or  the  Clean  Water 
Act  (33  U.S.C.  1252  et  seq.).  The 
Director  has  determined  that  the 
proposed  amendments  contain  no 
provisions  in  these  categories  and  that 
EPA's  concurrence  is  not  required. 

Pursuant  to  732.17(h)(ll)(I),  OSM 
solicited  comments  on  the  proposed 
amendments  from  the  EPA.  The  EPA 
provided  the  following  comments 
(Administrative  Record  Number  VA- 
879).  Concerning  the  secUon  UUed 
"Ranking  and  SelecUon  (884.13(c)(2)). 
the  EPA  commented  that  there  may  be 
situations  where  impacts  on  water 
quality  outweigh  minor  safety  related 


projects  (such  as  reclaiming  unstable 
highwalls  in  remote  areas).  Health  and 
safety  projects  are  normally  rated  ahead 
of  environmental  related  projects.  EPA 
recommended  that  the  State  consider 
raising  some  water  quality  related 
projects  to  higher  priority  status  in  those 
circumstances  where  it  is  warranted. 

EPA  noted  that  the  site  evaluation 
matrix  shown  in  Figiu^  1  provides 
relaUve  weighUng  for  funding  purposes 
for  15  parameters,  including  water 
quality.  EPA  stated  that  the  relative 
weight  for  water  quality  appears  far  too 
small  and  ranks  ninth  behind  even 
vegetaUve  cover  and  surface  instability. 
EPA  recommended  that  the  weighUng 
factor  for  water  quality  be  increased 
significantly  to  reflect  the  growing 
emphasis  for  cleaning  up  streams 
impacted  by  abandoned  mine  drainage. 

In  response,  the  Director  notes  that 
OSM  discussed  with  the  DMLR  and 
with  the  EPA  on  various  occasions  (see 
"Submission  of  the  Proposed 
Amendment"  above)  the  comments 
submitted  by  EPA.  The  EPA 
subsequenUy  acknowledged  that  with 
the  changes  made  to  the  AMLR  plan  by 
the  DMLR,  the  concerns  identified  by 
the  EPA  are  resolved  (AdministraUve 
Record  Number  VA-909). 

State  Historical  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Pursuant  to  30  CFR  732.17(h)(4),  OSM 
solicited  comments  on  the  proposed 
amendment  from  the  SHPO  and  ACHP. 
No  comments  were  received. 

V.  Director's  Decision 

Based  on  the  above  findings,  the 
Director  is  approving  the  proposed 
AMLR  plan  amendment  as  submitted  by 
Virginia  on  February  29,  1996.  and 
revised  on  March  5,  1997,  and  May  8, 
1997,  and  supplemented  with 
additional  materials  documented  in 
Virginia  Administrative  Record  Number 
VA-900  and  VA-906. 

The  Federal  regulaUons  at  30  CFR 
Part  946.25,  codifying  decisions 
concerning  the  Virginia  plan 
amendments,  are  being  amended  to 
implement  this  decision.  This  final  rule 
is  being  made  effecUve  immediately  to 
expedite  the  State  plan  amendment 
process  and  to  encourage  States  to  bring 
then  plans  into  conformity  with  the 
Federal  standards  without  undue  delay. 
Consistency  of  State  and  Federal 
standards  is  required  by  SMCRA. 

VI.  Procedural  Determinations 

Executive  Order  12866 

This  proposed  rule  is  exempted  from 
review  by  the  Office  of  Management  and 
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Budget  (OMB)  under  Executive  Order 
12866  (Regulatory  Planning  and 
Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  and  Tribal  abandoned  mine 
land  reclamation  plans  and  revisions 
thereof  since  each  such  plan  is  drafted 
and  promulgated  by  a  specific  State  or 
Tribal,  not  by  OSM.  Decisions  on 
proposed  abandoned  mine  land 
reclamation  plans  and  revisions  thereof 
submitted  by  a  State  or  Tribe  are  based 
on  a  determination  of  whether  the 
submittal  meets  the  requirements  of 
Title  IV  or  SMCRA  (30  U.S.C.  1231- 
1243)  and  30  CFR  Parts  884  and  888. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  agency 
decisions  on  proposed  State  and  Tribal 
abandoned  mine  land  reclamation  plans 
and  revisions  thereof  are  categorically 
excluded  from  compliance  with  the 
National  Environmental  Policy  Act  (42 


U.S.C.  4332)  by  the  Manual  of  the 
Department  of  the  Interior  (516  DM  6, 
appendix  8,  paragraph  8.4B(29)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  corresponding  Federal  regulations 
for  which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  in  the  analyses  for 
the  corresponding  Federal  regulations. 


Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  946 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  June  16,  1997. 

Tim  L  Oieringer, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 

For  the  reasons  set  out  in  the 
preamble.  Title  30,  Chapter  VII, 
Subchapter  T  of  the  Code  of  Federal 
Regulations  is  amended  as  set  forth 
below: 

PART  946— VIRGINIA 

1 .  The  authority  citation  for  part  946 
continues  to  read  as  follows: 

Anthority:  30  U.S.C.  1201  et  seq. 

2.  Section  946.25  is  amended  in  the 
table  for  paragraph  (a)  by  adding  a  new 
entry  in  chronological  order  by  "Date  of 
Final  Publication"  to  read  as  follows: 

§  946.25    Approval  of  Virginia  abandoned 
mine  land  reclamation  plan  aniendments. 

(a)*   •   • 


Original  amendment 
sutjmission  date 


Date  of  final 
publication 


Citation/description 


Feb.  29.  1996  July  3,  1997  — 


Revisions  to  the  Virginia  State  Reclamation  Plan  corresponding  to  30  CFR  884.13(a),  (b), 
(c)(1),  (c)(2),  (c)(3),  (c)(4).  (c)(5),  (c)(6).  (c)(7).  (d)(1),  (d)(2),  (d)(3),  (d)(4),  (e)(1),  (e)(2), 
(e)(3).  (f)(1),  (f)(2),  and  (0(3). 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
(CGDOI -97-048] 
RIN2115-AA97 

Safety  Zone:  Yampol  Family  Fireworks 
Display,  Cove  Neck,  NY 

AGENCY:  Coast  Guard.  EMDT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  July  4, 
1997,  for  the  Yampol  Family  Fireworks 
Display  to  be  held  in  Oyster  Bay  and 


Cold  Spring  Harbor,  Cove  Neck,  NY. 
This  safety  zone  is  needed  to  protect 
persons,  facilities,  vessels  and  others  in 
the  maritime  community  from  the  safety 
hazards  associated  with  this  fireworks 
display.  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port. 
DATES:  This  regulation  is  effective  on 
July  4.  1997.  from  9  p.m.  until  10  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  J. A.  McCarthy, 
Chief  of  Port  Operations,  Captain  of  the 
Port,  Long  Island  Sound  at  (203)  468- 
4444. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  good  cause 
exists  for  not  publishing  a  notice  of 
proposed  rulemaking  (NPRM)  and  for 
making  this  rule  effective  in  less  than  30 
days  after  Federal  Register  publication. 


The  sponsor  of  the  event  did  not 
provide  the  Coast  Guard  with  the  final 
details  for  the  event  in  sufficient  time  to 
publish  a  NPRM  or  a  final  rule  30  days 
in  advance.  The  delay  encounterad  if 
normal  rulemaking  procedures  were 
followed  would  effectively  cancel  the 
event.  Cancellation  of  this  event  is 
contrary  to  the  public  interest  since  the 
fireworks  display  is  for  the  benefit  of  the 
public. 

Background  and  Purpose 

The  sponsor.  Azurite  Corp.  LTD.,  of 
Cove  Neck,  NY,  requested  that  a 
fireworks  display,  be  permitted  in 
Oyster  Bay  and  Cold  Spring  Harbor, 
located  directly  opposite  the  Yampol 
Marina  docks  Cove  Neck  NY,  Cove 
Neck,  NY.  This  regulation  establishes  a 
temporary  safety  zone  in  all  waters  of 
Cove  Neck,  NY  within  a  1200  foot 
radius  of  the  fireworks  launching 


barges.  The  safety  zone  is  in  effect  on 
July  4.  1997,  from  9  p.m.  until  10  p.m. 
and  is  necessary  to  protect  the  maritime 
community  from  the  safety  hazards 
associated  with  this  fireworks  display. 
Entry  into  or  movement  within  this 
zone  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port  or 
his  on  scene  representative. 

Regulatory  Bvaluation 

This  temporary  final  rule  is  not  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
Entry  into  this  zone  will  be  restricted  for 
a  brief  period  of  time  on  July  4,  1997. 
Although  this  regulation  prevents  traffic 
from  transmitting  a  portion  of  the 
Atlantic  Ocean,  off  Cove  Neck,  NY,  the 
effect  of  this  regulation  will  not  be 
significant  for  several  reasons:  the 
duration  of  the  event  is  limited;  the 
event  is  at  a  late  hour:  all  vessel  traffic 
may  pass  to  the  western  side  of  this 
safety  zone;  and  extensive,  advance 
maritime  advisories  will  be  made. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  the  economic  impact  on 
small  entities  of  a  rule  for  which  a 
general  notice  of  proposed  rulemaking 
is  required.  "Small  entities"  may 
include  (1)  small  businesses  and  not-for- 
profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields  and  (2) 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  addressed  under  the 
Regulatory  Evaluation  above,  the  Coast 
Guard  finds  that  this  rule  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  If  however, 
you  think  that  your  business  or 
organization  qualifies  as  a  small  entity 
and  that  this  rule  will  have  a  significant 
impact  upon  your  business  or 
organization,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  rule  will 
economically  affect  it. 


Collection  of  Infiormation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  etseq.]. 

Federalism 

The  Coast  Guard  has  analyzed  this 
action  under  the  principles  and  criteria 
contained  in  Executive  Order  12612, 
and  has  determined  that  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  section  2.B.2.e.  of 
Commandant  Instruction  M16475.1B.  as 
revised  by  59  FR  38654.  July  29,  1994, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 

A  Categorical  Exclusion 
Determination  and  an  Environmental 
Analysis  Checklist  are  included  in  the 
docket  and  are  available  for  inspection 
or  copying  at  the  location  indicated 
under  ADDRESSES,  .^n  appropriate 
environmental  analysis  of  the  fireworks 
program  will  be  conducted  in 
conjunction  with  the  marine  event 
permitting  process. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5: 
49  CFR  1.46. 

2.  A  temporary  section,  165.T01-048. 
is  added  to  read  as  follows: 

§165.T01-CG01-048    Yampol  Family 
Fireworks  Display.  Cove  Neck,  NY. 

(a)  Location.  The  safety  zone  includes 
all  waters  of  Oyster  Bay  and  Cold  Spring 
Harbor  within  a  1200  foot  radius  of  the 
fireworks  barge,  located  directly 
opposite  the  Yampol  Marina  docks  Cove 
Neck  NY  in  Oyster  Bay  and  Cold  Spring 
Harbor,  in  Cove  Neck,  NY,  in 
approximate  position  40''53'17"  N. 
073''29'44"  W.  (NAD  1983). 

(b)  Effective  date.  This  section  is 
effective  on  July  4, 1997,  from  9  p.m. 
until  10  p.m..  unless  terminated  sooner 
by  the  Captain  of  the  Port  Long  Island 
Sound.  In  case  of  inclement  weather, 
this  regulation  will  be  effective  on  July 
5, 1997,  at  the  same  times. 


(c)  Regulations.  The  general 
regulations  contained  in  §  165.23  apply. 

Dated:  June  16,  1997. 
P.K.  Mitchell, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  Long  Island  Sound. 

[FR  Doc.  97-17388  Filed  7-2-97;  8:45  am] 

BILLING  CODE  4910-1«-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  1,3,  and  9 
RIN  2900-AI73 

Servicenrten's  and  Veterans'  Group  Life 
Insurance 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Department  of  Veterans  Affairs  (VA) 
regulations  relating  to  Servicemen's  and 
Veterans'  Group  Life  Insurance  (SGLI/ 
VGLI)  to  conform  the  regulations  to 
statutory  changes.  In  this  regard,  the 
regulations  are  amended  to  reflect  the 
merger  of  the  Retired  Reservist 
Servicemen's  Group  Life  Insurance  (RR 
SGLI)  program  into  Jhe  VGLI  program; 
to  reflect  the  extension  of  VGLI  coverage 
to  members  separating  from  the  Ready 
Reserve;  and  to  rename  the  SGLI 
program  as  "Servicemembers"  Group 
Life  Insurance." 
EFFECTIVE  DATE:  July  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  Derrick,  Attorney/Advisor, 
Insurance  Program  Administration  and 
Oversight,  Department  of  Veterans 
Affairs  Regional  Office  and  Insurance 
Center,  P.O.  Box  8079,  Philadelphia,  PA 
19101:  (215)  842-2000,  ext.  4277. 
SUPPLEMENTARY  INFORMATION:  The 
Veterans'  Insurance  Reform  Act  of  1996. 
Pub.  L.  104-275,  tit.  IV,  110  Stat.  3337, 
amended  sections  1965,  1967.  1968, 
1969  and  1977  of  title  38,  United  States- 
Code.  The  amendments  provide  for  the 
merger  of  the  Retired  Reserve 
Servicemen's  Group  Life  Insurance  (RR 
SGLI)  program  into  the  Veteran's  Group 
Life  Insurance  (VGLI)  program;  the 
extension  of  VGLI  eligibility  to  members 
separating  from  the  Ready  Reserve;  and 
the  renaming  of  the  Ser\icemen's  Group 
Life  Insurance  (SGLI)  program  to 
"Servicemembers  "  Group  Life 
Insurance."  VA,  accordingly,  hereby 
amends  38  CFR  parts  1.3,  and  9  to 
reflect  these  statutory  changes. 

This  final  rule  consists  or 
nonsubstantive  changes  and,  therefore, 
is  not  subject  to  the  notice  and  comment 
and  effective  date  provisions  of  5  U.S.C. 
553. 
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The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
This  final  rule  will  not  affect  any  entity 
since  it  does  not  contain  any  substantive 
provisions.  Therefore,  pursuant  to  5 
U.S.C.  605(b).  this  amendment  is 
exempt  from  the  initial  and  final 
regxxlatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

The  Catalog  of  Federal  Domestic 
Assistance  Program  number  for  this 
regulation  is  64.103. 

List  of  Subjects 

38  CFR  Part  1 

Administrative  practice  and 
procedure,  Claims,  Courts,  Freedom  of 
information.  Government  contracts. 
Privacy,  Reporting  and  recordkeeping 
requirements. 

38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Disability  benefits, 
Health  care.  Pensions.  Veterans. 
Vietnam. 

38  CFR  Part  9 

Life  insurance.  Military  personnel. 
Veterans. 

Approved.  May  19,  1997. 
Jesse  BroMm, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  parts  1,  3,  and  9  are 
amended  as  set  forth  below: 

PART  1— GENERAL  PROVISIONS 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a],  unless 
otherwise  noted. 

2.  Part  1  is  amended  by  removing 
"Servicemen's"  wherever  it  appears, 
and  adding,  in  its  place, 
"Servicemembers". 

PART  3— ADJUDICATION 

Sut>pail  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

3.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted, 

4.  Part  3  is  amended  by  removing 
"Servicemen's"  wherever  it  appears, 
and  adding,  in  its  place, 
"Servicemembers". 


PART  9— SERVICEMEN'S  GROUP  UFE 
INSURANCE  AND  VETERANS"  GROUP 
UFE  INSURANCE 

5.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501.  1965-1979, 
unless  otherwise  noted. 

6.  In  §9.2.  paragraphs  (a)  and  (b)(1) 
are  revised  to  read  as  follows: 

§  9.2    Effective  date;  applications. 

(a)  The  effective  date  of 
Servicemembers'  Group  Life  Insurance 
will  be  in  accordance  with  provisions 
set  forth  in  38  U.S.C.  1967. 

(b)*«* 

(1)  For  members  whose 
Servicemembers'  Group  Life  Inaiuance 
coverage  ceases  under  38  U.S.C.  1968 
(a)(1)(A)  and  38  U.S.C.  1968(a)(4),  the 
effective  date  shall  be  the  121st  day  after 
termination  of  duty.  An  application  and 
the  initial  premiiun  must  be  received  by 
the  administrative  office  within  120 
days  following  termination  of  duty  or 
separation  or  release  from  such 
assignment. 


S9.8    [Amended] 

7.  In  §9.8.  paragraph  (b)  is  amended 
by  removing  "38  U.S.C.  1968  (a)(4)(B) 
or". 

8.  Part  9  is  amended  by  removing 
"Servicemen's"  wherever  it  appears, 
and  adding,  in  its  place, 
"Servicemembers". 

(FR  Doc.  97-17412  Filed  7-2-97;  8:45  am] 

nUJNO  CODE  8320-01-r 


DEPARTMENT  OF  VETERANS 
AFFAJRS 

38  CFR  Pari  3 

RIN  290(MU83 

Minimum  Incofne  Annuity 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its 
adjudication  regulations  to  provide  for 
payment  of  the  minimum  income 
annuity,  authorized  by  Pub.  L.  92—425 
as  amended,  to  certain  siuviving 
spouses.  This  amendment  is  necessary 
to  reflect  statutory  revisions  contained 
in  the  National  Defense  Authorization 
Act  for  Fiscal  Year  1997  that  transfers 
the  responsibility  for  paying  this  benefit 
from  the  Department  of  Defense  (DoD) 
toVA. 
DATES:  Effective  date:  July  1,  1997. 


Comment  Date:  Comments  must  be 
received  by  VA  on  or  before  September 
2,1997. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs.  810 
Vermont  Ave..  NW,  Room  1154, 
Washington.  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI83."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management.  Room  1158. 
between  the  hours  of  8  a.m.  and  4  p.m.. 
Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATKM  CONTACT:  John 
Bisset.  Jr..  Consultant,  Regulations  Staff, 
Comp>ensation  and  Pension  Service, 
Veterans  Benefits  Administration.  810 
Vermont  Avenue,  NW.  Washington.  DC 
20420.  telephone  (202)  273-7230. 
SUPPLEMENTARY  INFORMATION:  Pub.  L. 
92-425  section  4.  86  Stat.  706.  712 
(1972)  (10  U.S.C.  1448  note),  provides 
for  payment  of  a  guaranteed  minimum 
annua]  income  (the  so-called  minimum- 
income-widow  annuity,  hereinafter 
referred  to  as  the  minimum  income 
annuity)  to  certain  siuviving  spouses  of 
persons  entiUed  to  military  retired  or 
retainer  pay  at  the  time  of  their  death. 
To  be  eligible,  a  person  must:  (1)  Be  the 
surviving  spouse  of  a  military  retiree 
who  died  prior  to  March  24,  1974;  (2) 
be  eligible  for  VA  nonservice-coimected 
death  pension;  (3)  have  annual  income 
that  is  less  than  the  maximum  aimual 
rate  of  pension  under  38  U.S.C.  1541(b); 
and  (4)  be  ineligible  to  receive  an 
annuity  under  the  Siuvivor  Benefit  Plan 
(10  U.S.C.  1447-1455). 

Section  638  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1997, 
Pub.  L.  104-201,  sec.  638.  110  Stat. 
2422.  2581.  transfers  responsibility  for 
the  payment  of  the  minimum  income 
annuity  to  the  Secretary  of  Veterans 
Af&urs  from  DoD.  However.  DoD 
remains  responsible  for  funding  this 
benefit  and  determining  basic  eligibility. 
This  transfer  is  effective  on  July  1.  1997. 
and  applies  with  respect  to  payments  of 
benefits  for  any  month  after  June  1997. 

Pub.  L.  104-201  also  provides  that  the 
minimum  income  annuity  shall  not 
affect  the  pension  eligibility  of  the 
surviving  spouse  even  though,  as  a 
result  of  including  the  amount  of  the 
annuity  as  pension  income,  no  amount 
of  pension  is  due.  We  interpret  this 
provision  to  mean  that  an  individual  is 
still  to  be  considered  "eligible  for 
pension"  from  VA  for  purposes  of 
determining  basic  eligibility  for  the 
minimum  income  annuity  even  if  that 


individual's  income  is  excessive  for  VA 
pension  purposes  when  the  minimum 
income  annuity  is  added  to  any  other 
countable  income. 

We  are  adding  a  new  section,  3.811. 
to  title  38.  Code  of  Federal  Regulations, 
to  reflect  these  statutory  provisions. 

Under  DoD  procedures  (DoD 
Financial  Management  Regulation, 
Chapter  10,  91001),  the  minimum 
income  annuity  is  payable  to  surviving 
spouses  receiving  Spanish-American 
War  pension  without  regard  to  income. 
Since  the  pension  paid  to  survivors  of 
Spanish- American  War  veterans  under 
38  U.S.C.  1536  is  not  an  income-based 
program,  we  will  continue  to  pay  the 
minimum  income  annuity  to  those 
beneficiaries  in  the  same  manner  as 
DoD. 

Pub.  L.  92-425,  as  amended,  specifies 
that  annual  income  for  minimum 
income  annuity  purposes  is  to  be 
determined  in  the  same  manner  as  VA 
determines  income  for  pension 
purposes.  Consistent  with  that 
requirement,  we  will  determine  a 
beneficiary's  annual  income  for  the 
purpose  of  the  minimum  income 
annuity  under  the  provisions  of  §§  3.271 
and  3.272  for  beneficiaries  receiving 
improved  pension,  or  under  §§  3.260 
through  3.262  for  beneficiaries  receiving 
old  law  or  section  306  pensions,  except 
that  the  amount  of  the  minimum  income 
annuity  will  be  excluded  from  the 
calculation. 

38  U.S.C.  5123  requires  VA  to  round 
down  the  amounts  of  section  306 
pension  and  pension  payable  under  38 
U.S.C.  1521.  1541  and  1542  to  the 
nearest  dollar.  There  is  no  similar 
requirement  in  title  10,  United  States 
Code,  for  computing  the  minimum 
income  annuity.  Therefore,  we  will  not 
round  the  monthly  minimum  income 
benefit  to  the  nearest  whole  dollar. 

Pub.  L.  92-425,  as  amended,  provides 
that  the  amount  of  the  minimum  income 
annuity  is  calculated  by  subtracting  the 
income  of  the  surviving  spouse, 
exclusive  of  VA  pension,  but  including 
benefits  payable  under  10  U.S.C.  1431- 
1436  (Retired  Servicemen's  Family 
Protection  Plan  (RSFPP))  from  the 
maximum  annual  pension  rate  under  38 
U.S.C.  1541(b).  Since  RSFPP  benefits  are 
countable  as  income  for  improved 
pension  purposes,  for  beneficiaries 
receiving  improved  pension,  VA  will 
determine  the  minimum  income 
annuity  payment  by  subtracting  the 
annual  income  for  pension  purposes 
from  the  maximum  annual  pension  rate 
under  38  U.S.C.  1541(b). 

Since  RSFPP  benefits  are  not 
countable  income  for  old  law  and 
section  306  pensions  (See  38  CFR 
3.261(a)(14)),  for  beneficiaries  receiving 


old  law  and  section  306  pensions,  VA 
will  determine  the  minimum  income 
annuity  payment  by  reducing  the 
maximum  annual  pension  rate  under  38 
U.S.C.  1541fb)  by  the  amount  of  benefits 
payable  under  the  RSFPP,  if  any,  that 
the  beneficiary  receives  from  DoD  and 
the  annual  income  for  pension 
purposes. 

VA  will  recompute  the  monthly 
minimum  income  annuity  payment 
whenever  there  is  a  change  to  the 
maximum  annual  rate  of  pension  in 
effect  under  38  U.S.C.  1541(b)  and 
whenever  there  is  a  change  in  the 
beneficiary's  income. 

Since  a  beneficiary  must  be  eligible 
for  VA  pension  in  order  to  be  entitled 
to  the  minimum  income  aimuity,  if  the 
beneficiary's  eligibility  to  nonservice- 
connected  death  pension  terminates  for 
any  reason.  VA  will  terminate  the 
minimum  income  annuity  effective  the 
same  date. 

We  are  making  this  document 
effective  on  July  1,  1997.  The  document 
contains  restatements  of  statute  and 
interpretive  rules  which  under  the 
provisions  of  5  U.S.C.  553  are  exempt 
from  prior  notice  and  public  comment 
and  delayed  effective  date  provisions. 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
Only  VA  beneficiaries  could  be  directly 
affected.  Therefore,  pursuant  to  5  U.S.C. 
605(b),  this  amendment  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

(The  Catalog  of  Federal  Domestic  Assistance 
program  number  is  64.105.) 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure,  Claims,  Health  care. 
Individuals  with  disabiUties,  Pensions, 
Veterans. 

Approved:  June  4, 1997. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A — Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The.authority  citation  for  part  3, 
subpart  A,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 


2.  Section  3.811  is  added  to  read  as 
follows: 

§  3.81 1     Minimum  Income  annuity. 

(a)  Eligibility.  The  minimum  income 
annuity  authorized  by  Pub.  L.  92—425, 
as  amended,  is  payable  to  a  person: 

(1)  Who  the  Department  of  Defense 
has  determined  meets  the  eligibility 
criteria  of  section  4(a)  of  Pub.  L.  92-425, 
as  amended,  other  than  section  4(a)(1) 
and  (2);  and 

(2)  Who  is  eligible  for  pension  luider 
subchapter  III  of  chapter  15  of  title  38. 
United  States  Code,  or  section  306  of  the 
Veterans'  and  Survivors'  Pension 
Improvement  Act  of  1978:  and 

(3)  Whose  annual  income,  as 
determined  in  establishing  pension 
eligibility,  is  less  than  the  maximum 
annual  rate  of  pension  in  effect  under  38 
U.S.C.  1541(b). 

(b)  Computation  of  the  minimum 
income  annuity  payment. — (1)  Annual 
income.  VA  will  determine  a 
beneficiary's  annual  income  for 
minimum  income  aimuity  purposes 
under  the  provisions  of  §§  3.271  and 
3.272  of  this  part  for  beneficiaries 
receiving  improved  pension,  or  under 
§§  3.260  through  3.262  of  this  part  for 
beneficiaries  receiving  old  law  or 
section  306  pensions,  except  that  the 
amount  of  the  minimum  income 
annuity  will  be  excluded  from  the 
calculation. 

(2)  VA  will  determine  the  minimum 
income  annuity  payment  for 
beneficiaries  entitled  to  improved 
pension  by  subtracting  the  annual 
income  for  minimum  income  annuity 
purposes  from  the  maximum  annual 
pension  rate  under  38  U.S.C.  1541(b). 

(3)  VA  will  determine  the  minimum 
income  annuity  payment  for 
beneficiaries  receiving  old  law  and 
section  306  pensions  by  reducing  the 
maximum  armual  pension  rate  under  38 
U.S.C.  1541(b)  by  the  amount  of  the 
Retired  Servicemen's  Family  Protection 
Plan  benefit,  if  any.  that  the  beneficiary 
receives  and  subtracting  from  that 
amount  the  annual  income  for 
minimum  income  annuity  purposes. 

(4)  VA  will  recompute  the  monthly 
minimum  income  armuity  payment 
whenever  there  is  a  change  to  the 
maximum  annual  rate  of  pension  in 
effect  under  38  U.S.C.  1541(b)  and 
whenever  there  is  a  change  in  the 
beneficiar\''s  income. 

(c)  An  individual  otherwise  eligible 
for  pension  under  subchapter  III  of 
chapter  15  of  title  38,  United  States 
Code,  or  section  306  of  the  Veterans' 
and  Survivors'  Pension  Improvement 
Act  of  1978,  shall  be  considered  eligible 
for  pension  for  purposes  of  determirring 
eligibility  for  the  minimum  income 
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annuity  even  though  as  a  result  of 
adding  the  amount  of  the  minimum 
income  annuity  authorized  under  Pub. 
L.  92-425  as  amended  to  any  other 
countable  income,  no  amount  of 
pension  is  due. 

(d)  Termination-.  Other  than  as 
provided  in  paragraph  (c)  of  this 
section,  if  a  beneficiary  receiving  the 
minimum  income  annuity  becomes 
ineligible  for  pension,  VA  will  terminate 
the  minimum  income  annuity  effective 
the  same  date. 

(Authority:  Pub.  L.  92-425  as  amended  (10 
U.S.C.  1448  note);  Sec.  638.  Pub.  L  104-201. 
110  Stat.  2581) 

(FR  Doc.  97-17413  Filed  7-2-97;  8:45  am] 

BILUNG  CODE  S320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[Region  II,  Docket  No.  146;  NJ23-1 -7243(d), 
FRL-6852-9] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  New 
Jersey 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Correcting  amendment. 

SUMMARY:  This  document  contains  a 
correction  to  the  direct  final  approval, 
which  EPA  published  on  December  7, 
1995  (60  FR  62741-62748).  Specifically, 
this  document  corrects  entries  to  the 
table  in  section  81.331  of  the  Code  of 
Federal  Regulations  (CFR)  for  "New 
Jersey -Carbon  Monoxide"  which  were 
not  made  at  the  time  of  the  final  action. 
The  correction  does  not  affect  the 
decisions  made  in  the  original  final 
action. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  July  3,  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Feingersh,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  2  Office,  290  Broadway,  New 
York,  New  York  10007-1866,  (212)  637- 
4249. 

SUPPLEMENTARY  INFORMATION:  EPA 
published  a  final  action  on  December  7, 
1995  to  approve  a  request  by  the  State 
of  New  Jersey  to  redesignate  to 
attainment  of  the  Carbon  Monoxide 
National  Ambient  Air  Quality  Standards 
(NAAQS)  Camden  County  and  the  nine 
not  classified  areas  in  New  Jersey.  The 
December  7,  1995  final  action  described 
the  changes  to  be  made  to  the  table 
entiUed  "New  Jersey-Carbon  Monoxide" 
in  §81.331  of  the  CFR.  However,  not  all 
of  the  changes  were  made  to  the  table. 
The  updated  attainment  status  for 
Camden  County  was  made  while  the 
changes  for  the  nine  not-classified  areas 
in  New  Jersey  were  not.  This 
rulemaking,  therefore,  corrects  the  table 
by  including  the  correct  attainment 
status  for  the  nine  not-classified  areas. 

Three  of  these  not-classified  areas,  the 
City  of  Trenton,  the  City  of  Burlington 
and  the  Borough  of  Penns  Grove  (part), 
are  located  within  the  Philadelphia- 
Wilmington-Trenton  Consolidated 
Metropolitan  Statistical  Area  (CMSA). 
Five  of  the  not-classified  areas,  the 
Borough  of  Freehold,  the  City  of 
Morristown,  the  City  of  Perth  Amboy, 
the  City  of  Toms  River  and  the  Borough 
of  Somerville,  are  located  in  the  New 
York-Northern  New  Jersey-Long  Island 
CMSA.  The  remaining  not-classified 
area  is  the  City  of  Atiantic  City,  which 
is  not  contained  within  a  CMSA. 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
is  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 
addition,  this  action  does  not  impose 
any  enforceable  duty  or  contain  any 
imjfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 

NEW  Jersey-Carbon  Monoxide 


(Pub.  L.  104—4),  or  require  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  involve 
special  consideration  of  environmental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16,  1994). 

Because  this  action  is  not  subject  to 
notice-and-comment  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks,  and 
Wilderness  areas. 

Dated:  June  18,  1997. 
William  J.  Muszjrnski,  P.E, 

Deputy  Regional  Administrator. 
40  CFR  part  81  is  amended  as  follows: 

PART  81— {AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  C — Section  107  Attainment 
Status  Designations 

2.  In  §81.331,  the  table  for  "New 
Jersey-Carbon  Monoxide"  is  revised  to 
read  as  follows: 

§81.331    New  Jersey. 


Designated  area 

Designation 

Classification 

Date' 

Type 

Date' 

Type 

Atlantic  City  Area: 

Atlantic  County  (part): 

The  City  of  Atlantic  City  

Burlington  Area; 

Burlington  County  (part): 

City  of  Burlington '. 

2/5/96 
2/5/96 
2J5/96 
2/5/96 

Attainment. 
Attainment. 

Attainment. 

r 

Atlainmnnt 

Freeflow  Area: 

Monmoutfi  County  (pari); 

Borougfi  of  Freetiold 

Morristown  Area: 

Morris  County  (part): 

City  of  Morristown  

New  York-N.  New  Jersey-Long  Island  Area: 

1 ■■ 

. 
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New  Jersey-Carbon  Monoxide— Continued 


• 

Designation 

Classification 

Designated  area 

Datei 

Type 

Date' 

Type 

Bergen  County  

htonattainment 

Moderate  >l2.7ppm. 
Moderate  >12.7ppm. 
Moderate  >i2.7ppm. 

Essex  County  _ „„... 

Nonattainment 

Hudson  County 

fslonattainment „.. 

Passaic  County  (part): 

City  of  Clifton 

Nonattainment 

Moderate  >12.7ppm. 
Moderate  >i2.7ppm. 

City  of  Patterson  

•>•••••»■••••••••• 

Nonattainment 

City  of  Passaic  

„..,„ 

Nonattainment  _ 

Moderate  >l2.7ppm. 

Union  County  

Nonattainment  

Moderate  >l2.7ppm. 

Penns  Grove  Area: 

Salem  County  (part): 

Borough  of  Penns  Grove.  Those  portions  within  100  yards 

2/5/96 

Attainment. 

of  the  intersections  of  U.S.  Route  130  and  County  Roads 

675  &  607. 

Perth  Amt»y  Area: 

Middlesex  County  (part): 

City  of  Perth  Amboy 

2/5/96 

Attainment 

Philadelphia-Camden  County  Area; 

Camden  County  „ 

2/5/96 

Attainment 

Somerville  Area: 

Somerset  County  (part): 

Borough  of  Somerville 

2/5/96 

Attainment. 

Toms  Rrver  Area: 

Ocean  County  (part): 

City  of  Toms  River  „ 

2/5/96 

Attainment. 

Trenton  Area: 

Mercer  County  (part): 

City  of  Trenton  _^...„    „ 

2/5/96 

Attainment 

AQCR  043  NJ  NY  Connecticut  Interstate  (Remainder  of) 1... 

Unciassifiat}(e/ Attain- 

ment 

Middlesex  County  (part): 

Area  outside  of  Perth  Amtx)y    ' 

Monnwuth  County  (part): 

Area  outside  of  Freehold 

Morris  County  (part): 

V 

Area  outside  of  Morristown 

Passaic  County  (part): 

Area  outside  Clifton,  Peterson,  and  Passaic 

Somerset  County  (part): 

Area  outside  of  Somerville 

AQCR  045  Metro.  Philadelphia  Interstate  (Remainder  of)  

Undassifiable/ Attain- 

ment 

Burlington  County  (part): 

Area  outside  Burtington 

Gloucester  County 

Mercer  County  (part): 

Area  outside  Trenton 

Saiem  County  (part): 

Area  outside  Penns  Grove  Area 

AQCR  150  New  Jersey  intrastate 

Unclassifiabie  Attain- 

ment. 

Atlantic  County  (part): 

Area  outside  Atlantic  City 

Cape  May  County 

Cumberiand  County 

Ocean  County  (part): 

Area  outside  Toms  River 

AQCR  151  NE  PA— Upper  Delaware  Valley  

UnclassifiaUe/Attain- 

ment. 

Hunterdon  County 

Sussex  County 

Warren  County 

'  This  date  is  November  1 5,  1 990,  unless  ottierwise  noted. 


35974  Federal  Register  /  Vol.  62.  No.  128  /  Thursday.  July  3,  1997  /  Rules  and  Regulations 


(FR  Doc  97-17476  Filed  7-2-97;  8:45  am) 

BILLING  CODE  6Saa-60-P 


ENVIRONMEhfTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-5851-8) 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the 

Southside  Sanitary  Landfill  Superfund 

Site  from  the  National  Priorities  List 

(NFL). 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Southside  Sanitary  Landfill  Site  in 
Indiana  from  the  National  Priorities  List 
(NPL).  The  NPL  is  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP).  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
This  action  is  being  taken  by  EPA  and 
the  State  of  Indiana,  because  it  has  been 
determined  that  Responsible  Parties 
have  implemented  all  appropriate 
response  actions  required.  Moreover. 
EPA  and  the  State  of  Indiana  have 
determined  that  remedial  actions 
conducted  at  the  site  to  date  remain 
protective  of  public  health,  welfare,  and 
the  environment. 
EFFECTIVE  DATE:  July  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dion  Novak  at  (312)  886^737  (SR-6J), 
Remedial  Project  Manager  or  Gladys 
Beard  at  (312)  886-7253.  Associate 
Remedial  Project  Manager.  Superfund 
Division.  U.S.  EPA— Region  V.  71  West 
lackson  Blvd.,  Chicago,  IL  60604. 
Information  on  the  site  is  available  at 
the  local  information  repository  located 
at:  The  Indianapolis  Public  Library.  40 
East  St.  Clair  Street,  Indianapolis,  IN 
46204  and  the  Indiana  Department  of 
Environmental  Management  (IDEM), 
Office  of  Environmental  Response,  2525 
North  Shadeland  Avenue.  (2nd  Floor). 
Indianapolis,  IN  46219.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 
Regional  Docket  Office.  The  contact  for 
the  Regional  Docket  Office  is  Jan 
Pfundheller  (H-7J),  U.S.  EPA.  Region  V, 
77  W.  Jackson  Blvd..  Chicago.  IL  60604, 
(312) 353-5821. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Southside  ' 


Sanitary  Landfill  Site  located  in 
Indianapolis,  Indiana.  A  Notice  of  Intent 
to  Delete  for  this  site  was  published 
May  14.  1997  (62  FR  26463).  The 
closing  date  for  comments  on  the  Notice 
of  Intent  to  Delete  was  June  12.  1997. 
EPA  received  no  comments  and 
therefore  no  Responsiveness  Summary 
was  prepared. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  from 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Sublects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control,  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  June  20. 1997. 

David  Ullrich, 

Acting  Regional  Administrator.  U.S.  EPA, 
Region  V. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777.  56  FR  54757.  3  CFR, 
1991  Comp.;  p.351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.;  p.  193. 

Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Site 
"Southside  Sanitary  Landfill, 
Indianapolis.  Indiana". 

|FR  Doc.  97-17186  Filed  7-2-97;  8:45  am) 

BILUNG  CODE  S5«0-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  96-149;  FCC  97-142] 

Regulatory  Treatment  of  LEC  Provision 
of  Interexchange  Services  Originating 
in  the  LEC's  Local  Exchange  Area 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Second  Report  and  Order 
in  CC  Docket  No.  96-149  and  Third 
Report  and  Order  in  CC  Docket  No.  96- 
61  (Order)  addresses  issues  concerning 
market  definition,  the  regulatory 
treatment  of  Bell  Operating  Companies' 
(BOCs)  and  independent  local  exchange 
carriers'  (LECs)  provision  of  in-region 
long  distance  and  international  services, 
and  separation  requirements  for  the 
BOCs'  and  independent  LECs'  provision 
of  out-of-region  long  distance  services. 
This  action  taken  by  the  Commission 
will  further  the  pro-competitive, 
deregulatory  objectives  of  the 
Telecommunications  Act  of  1996  (1996 
Act)  by  eliminating  unnecessary 
regulation  that  is  currently  imposed  on 
BOCs  and,  in  certain  circumstances,  on 
independent  LECs. 

EFFECTIVE  DATE:  This  final  rule,  which 
contains  information  collection 
requirements,  shall  become  effective 
September  11.  1997,  following  0MB 
approval,  unless  FCC  publishes  a  timely 
document  in  the  Federal  Register 
changing  the  effective  date  of  the  rule. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katherine  Schroder,  Attorney,  Policy 
and  Program  Plaiming  Division. 
Common  Carrier  Bureau,  (202)  418- 
1580.  For  additional  information 
concerning  the  information  collections 
contained  in  this  Order  contact  Dorothy 
Conway  at  (202)  418-0217,  or  via  the 
Internet  at  dconway@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  April  17,  1997.  and  released 
A,pril  18.  1997.  as  modified  by 
Regulatory  Treatment  of  LEC  Provision 
of  Interexchange  Services  Originating  in 
the  LEC's  Local  Exchange  Area;  Policy 
and  Rules  Concerning  the  Interstate. 
Interexchange  Marketplace.  CC  Docket 
Nos.  96-149.  96-61.  Order  on 
Reconsideration.  FCC  97-229  (released 
June  26.  1997)  (Reconsideration  Order). 

In  the  Reconsideration  Order,  the 
Commission  makes  the  following  minor 
modifications  to  the  Order  to  clarify 
language  and  make  minor  corrections: 
(1)  The  Commission  makes  minor 
modifications  to  paragraphs  173  and 
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188  of  the  Order  to  correct  and  clarify 
the  meaning  of  these  paragraphs;  (2)  the 
Commission  amends  47  CFR  64.1903(c) 
adopted  in  the  Order  so  that  it  is 
consistent  with  the  text  of  the  Order;  (3) 
the  Commission  amends  paragraph  226 
of  the  Final  Regulatory  Analysis  in  the 
Order  to  be  consistent  with  the  changes 
made  to  paragraph  173;  (4)  the 
Commission  extends  the  effective  date 
of  the  Order  in  the  ordering  clauses  to 
comply  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  109  Stat.  163 
(1995);  (5)  in  the  ordering  clauses  and 
rules,  the  Commission  redesignates 
subpart  Q  to  subpart  T  in  part  64  of  title 
47  of  the  Code  of  Federal  Regulations; 
and  (6)  the  Commission  modifies  the 
rules  published  in  Appendix  B  of  the 
Order  to  correct  minor  typographical 
and  numbering  errors. 

The  full  text  of  the  Order  (as  released 
on  April  18.  1997)  and  the 
Reconsideration  Order  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center.  1919  M  St.,  N.W.,  Room  239, 
Washington,  D.C.  The  complete  text  of 
the  Order  (as  released  on  April  18, 1997) 
may  also  be  obtained  through  the  World 
Wide  Web  at  http;//wMrw.fcc.gov/ 
Bureaus/Common  Carrier/Orders/fcc97- 
142.wp,  and  the  complete  text  of  the 
Reconsideration  Order  may  be  obtained 
through  the  World  Wide  Web  at  http:/ 
/www.fcc.gov/Bureaus/Common 
Carrier/Orders/fcc97-229.wp.  The 
complete  text  of  the  Order  (as  released 
on  April  18,  1997)  and  the 
Reconsideration  Order  may  also  be 
purchased  ironx  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc.,  (202)  857-3800,  2100  M 
St..  N.W..  Suite  140,  Washington.  D.C. 
20037. 

This  Order  contains  new  or  modified 
information  collections  subject  to  the 
Paperwork  Reduction  Act  of  1995 
(PRA).  It  has  been  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  PRA.  0MB, 
the  general  public,  and  other  federal 
agencies  are  invited  to  comment  on  the 
proposed  or  modified  information 
collections  contained  in  this 
proceeding.  The  Commission 
inadvertently  omitted  specifically 
including  the  collections  and  their 
burdens  in  the  PRA  portion  of  the  notice 
of  proposed  rulemaking  in  CC  Docket 
No.  96-149  (61  FR  39397  (July  29, 
1996)). 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act,  this  Order  contains  a 
Final  Regulatory  Flexibility  Analysis 
which  is  set  forth  in  Section  VI.  The 


Commission  performed  a 
comprehensive  analysis  of  the  Order 
with  regard  to  small  entities  and  small 
incumbent  LECs.  This  analysis  includes: 
(1)  A  statement  of  the  need  for  and 
objectives  of  this  Order  and  the 
regulations  contained  within;  (2)  a 
summary  and  analysis  of  the  significant 
issues  raised  in  response  to  the  initial 
regulatory  flexibility  analysis;  (3) 
description  and  estimates  of  the  number 
of  small  entities  and  small  incumbent 
LECs  affected  by  this  Order;  (4) 
summary  analysis  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements;  and  (5) 
description  of  the  steps  taken  by  the 
Commission  to  minimize  the  significant 
economic  impact  of  this  Order  on  small 
entities  and  small  incumbent  LECs, 
including  the  significant  alternatives 
considered  and  rejected. 

The  regulations  adopted  in  this  Order 
are  necessary  to  implement  the 
provisions  of  the  1996  Act 

Paperwork  Reduction  Act 

This  Order  contains  new  or  modified 
information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  OMB  to 
comment  on  the  information  collections 
contained  in  this  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-12.  Written  comments 
by  the  public  on  the  information 
collections  are  due  August  4,  1997. 
OMB  notification  of  action  is  due 
September  2, 1997.  Comments  should 
address:  (a)  Whether  the  new  or 
modified  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarify  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Approval  Number:  None. 

Title:  Separate  Affiliate  Requirement 
for  Independent  Local  Exchange  Carrier 
(LEC)  Provision  of  International. 
Interexchange  Services  (47  CFR 
64.1901-64.1903). 

Form  NO.:  N/A. 


Annual 

Inlormation  collec- 
tion 

No.  of  re- 
spondents 

hour 
burden 

(approx.) 

per  re- 
sponse 

Maintaining  books 

Approximately 

6,056 

of  account  of 

10. 

independent 

LEC's  inter- 

national, inter- 

exchange affili- 

ate separate 

from  LEC's 

local  exchange 

and  other  activi- 

ties 

/ 


Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Public  reporting  burden  for  the 
collection  of  information  is  estimated  as 
follows: 


Total  annual  Burden:  60,560  burden 
hours  for  all  respondents. 

Estimated  Costs  Per  Respondent: 
$100,300. 

Needs  and  Uses:  The  Commission 
imposes  the  recordkeeping  collection  to 
ensure  that  independent  LECs  providing 
international,  interexchange  services 
through  a  separate  affiliate  are  in 
compliance  with  the  Commtuiications 
Act.  as  amended,  and  with  Commission 
policies  and  regulations. 

S3mopsis  of  Order 

L  Introduction 

1.  In  February  1996.  the 
"Telecommunications  Act  of  1996" 
became  law.  Telecommunications  Act  of 
1996.  Public  Law  104-104.  110  Stat.  56 
(1996  Act),  codified  at  47  U.S.C.  §§  151 
et  seq.  (Hereinafter,  all  citations  to  the 
1996  Act  will  be  to  the  1996  Act  as  it 
is  codified  in  the  United  States  Code.) 
The  1996  Act  amended  the 
Communications  Act  of  1934 
(Communications  Act).  The  intent  of 
this  legislation  is  "to  provide  for  a  pro- 
competitive,  de-regulatory  national 
policy  framework  designed  to  accelerate 
rapidly  private  sector  deployment  of 
advanced  telecommunications  and 
information  technologies  and  services  to 
all  Americans  by  opening  all 
telecommunications  markets  to 
competition."  In  this  rulemaking  and 
related  proceedings,  the  Commission  is 
adopting  policies  necessary  to  achieve 
the  pro-competitive,  deregulatory  goals 
of  the  1996  Act. 

2. Upon  enactment,  the  1996  Act 
permitted  the  Bell  Operating  Companies 
(BOCs)  (for  purposes  of  this  proceeding, 
we  adopt  the  definition  of  the  term 
"Bell  Operating  Company"  contained  in 
47  U.S.C.  §  153(4))  to  provide 
interLATA  services  that  originate 
outside  of  their  regions.  See  47  U.S.C. 
§  271(b)(2).  The  Modification  of  Final 
Judgment  (MFJ),  which  ended  the 
government's  antitrust  suit  against 
AT&T,  and  which  resulted  in  the 
divestiture  of  the  BOCs  from  AT&T, 
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prohibited  the  BOCs  from  providing 
interLATA  services.  See  United  States 
V.  Western  Else.  Co..  552  F.  Supp.  131. 
214  n.316  (D.D.C.  1982);  United  States 
V.  Western  Elec.  Co..  552  F.  Supp.  131 
(D.D.C.  1982).  affd  sub  nom.  Maryland 
V.  United  States.  460  U.S.  1001  (1983); 
see  also  United  States  v.  Western  Elec. 
Co..  Civil  Action  No.  82-0192  (D.D.C. 
Apr.  11,  1996)  (vacating  the  MFJ).  For 
purposes  of  this  proceeding,  we  adopt 
the  definition  of  the  term  "in-region 
state"  that  is  contained  in  47  U.S.C. 
§  271(i)(l).  We  note  that  section  271(j) 
provides  that  a  BOC's  in-region  services 
include  800  service,  private  line  service, 
or  their  equivalents  that  terminate  in  an 
in-region  state  of  that  BOC  and  that 
allow  the  called  party  to  determine  the 
interLATA  carrier,  even  if  such  services 
originate  out-of-region.  Id.  §  271  (j).  The 
1996  Act  defines  "interLATA  services" 
as  "telecommunications  between  a 
point  located  in  a  local  access  and 
transport  area  and  a  point  located 
outside  such  area."  47  U.S.C.  §  153(21). 
Under  the  1996  Act.  a  "local  access  and 
transport  area"  (LATA)  is  "a  contiguous 
geographic  area  (A)  established  before 
the  date  of  enactment  of  the  (1996  Act) 
by  a  (BOC)  such  that  no  exchange  area 
includes  points  within  more  than  1 
metropolitan  statistical  area, 
consolidated  metropolitan  statistical 
area,  or  State,  except  as  expressly 
permitted  under  the  AT&T  Consent 
Decree;  or  (B)  established  or  modified 
by  a  (BOC)  after  such  date  of  enactment 
and  approved  by  the  Commission."  47 
U.S.C.  §  153(25).  LATAs  were  created  as 
part  of  the  MFJ's  "plan  of 
reorganization."  United  States  v. 
Western  Elec.  Co..  569  F.  Supp.  1057 
(D.D.C.  1983).  affd  sub  nom.  California 
V.  United  States.  464  U.S.  1013  (1983). 
Pursuant  to  the  MFJ.  "all  BOC  territory 
in  the  continental  United  States  (was) 
divided  into  LATAs.  generally  centering 
upon  a  city  or  other  identifiable 
community  of  interest."  United  States  v. 
Western  Elec.  Co.,  569  F.  Supp.  990,  993 
(D.D.C.  1983).  On  March  25,  1996,  the 
Commission  released  a  Notice  of 
Proposed  Rulemaking  (61  FR  14717 
(April  3,  1996)  initiating  a  review  of  its 
regulation  of  interstate,  domestic, 
interexchange  telecommunications 
services  in  light  of  the  passage  of  the 
1996  Act  and  the  increasing  competition 
in  the  interexchange  market  over  the 
past  decade.  Among  other  things,  the 
Commission  asked  whether  it  should 
modify  or  eliminate  the  separation 
requirements  imposed  on  independent 
local  exchange  carriers  (LECs)  (exchange 
telephone  companies  other  than  the 
BOCs)  as  a  condition  for  non-dominant 
treatment  of  their  interstate,  domestic. 


interexchange  services  originating 
outside  their  local  exchange  areas.  We 
use  the  term  "independent  LECs"  to 
refer  to  both  the  independent  LECs  and 
their  affiliates.  The  Commission  also 
sought  comment  on  whether,  if  it 
modifies  or  eliminates  these  separation 
requirements  for  independent  LECs,  it 
should  apply  the  same  requirements  to 
BOC  provision  of  out-of-region 
interstate,  domestic,  interexchange 
services.  In  a  recent  order  addressing 
BOC  provision  of  interLATA  services 
originating  out-of-region.  we  considered 
whether,  on  an  interim  basis,  BOC 
provision  of  out-of-region  services 
should  remain  subject  to  dominant 
carrier  regulation.  See  Bell  Operating 
Company  Provision  of  Out-of-Region 
Interstate.  Interexchange  Services,  (61 
FR  35964  (July  9, 1996))  (Interim  BOC 
Out-of-Region  Order)  recon.  pending. 
We  concluded,  inter  alia,  that,  on  an 
interim  basis,  if  a  BOC  provides  out-of- 
region  domestic,  interstate, 
interexchange  services  offered  through 
an  affiliate  that  satisfies  the  separation 
requirements  imposed  on  independent 
LECs  in  the  Competitive  Carrier  Fifth 
Report  and  Order  (49  FR  34824 
(September  4,  1984)),  we  would  remove 
dominant  carrier  regulation  for  such 
services.  Id.  at  1 2. 

Thus,  we  currently  apply  the  same 
regulatory  treatment  to  the  BOCs' 
provision  of  out-of-region,  domestic, 
interstate,  interexchange  services  as  we 
apply  to  the  independent  LECs' 
provision  of  those  services.  The 
Commission  also  proposed  to  revise  the 
relevant  product  and  geographic  market 
definitions  for  purposes  of  determining 
whether  a  carrier  should  be  regulated  as 
dominant  or  non-dominant  in  the 
provision  of  interstate,  domestic, 
interexchange  services.  Interexchange 
NPRM  at  ill  41-42.  In  the  Interexchange 
NPRM,  the  Commission  also  raised 
issues  relating  to:  implementation  of  the 
rate  averaging  and  rate  integration 
requirements  in  section  254(g)  of  the 
Communications  Act;  detariffing  for 
domestic  services  of  non-dominant 
interexchange  carriers;  and  the  current 
prohibition  against  bundling  customer 
services  equipment  with  the  provision 
of  interstate,  interexchange  services  by 
non-dominant  interexchange  carriers. 
On  August  7, 1996.  we  issued  a  Report 
and  Order  implementing  the  rate 
averaging  and  rate  integration 
requirements.  See  Policy  and  Rules 
Concerning  the  Interstate,  Interexchange 
Marketplace;  Implementation  of  Section 
254(g)  of  the  Communications  Act  of 
1934,  as  amended  (61  FR  42558  (August 
16.  1996))  (Rate  Integration  Order).  On 
October  31, 1996,  we  issued  a  Second 


Report  and  Order  which  eliminates 
§  203  tariff  filing  requirements  for 
interstate,  domestic,  interexchange 
services  by  nondominant  interexchange 
carriers  and  orders  all  nondominant 
interexchange  carriers  to  cancel  their 
tariffs  for  those  services  within  nine 
months  from  the  effective  date  of  the 
Order.  Policy  and  Rules  Concerning  the 
Interstate,  Interexchange  Marketplace; 
Implementation  of  Section  254(g)  of  the 
Communications  Act  of  1934  (61  FR 
59340  (November  22. 1996))  (Tariff 
Forbearance  Order),  stayed  pending 
judicial  review,  MCI  Telecom.  Corp.  v. 
FCC,  No.  96-1459  (D.C.  Cir.  Feb.  13, 
1997).  See  also  Policy  and  Rules 
Concerning  the  Interstate,  Interexchange 
Marketplace:  Guidance  Concerning 
Implementation  as  a  Result  of  the  Stay 
Order  of  the  U.S.  Court  of  Appeals  for 
the  D.C.  Circuit,  CC  Docket  No.  96-61. 
Public  Notice,  DA  97-^93  (rel.  March  6, 
1997).  In  the  Tariff  Forbearance  Order, 
we  stated  our  intent  to  issue  a  Further 
Notice  of  Proposed  Rulemaking  that  will 
address  the  continued  applicability  of 
the  prohibitions  against  the  bundling  of 
both  CPE  and  enhanced  services  with 
interstate,  interexchange  services  by 
non-dominant  interexchange  carriers, 
/d.  at^ll8. 

3.  The  1996  Act  conditions  the  BOCs' 
entry  into  in-region,  interLATA  service 
on  their  compliance  with  certain 
provisions  of  section  271  of  the  Act. 
Under  section  271,  we  must  determine, 
among  other  things,  whether  the  BOC 
has  complied  with  the  safeguards 
imposed  by  section  272  and  our  rules 
promulgated  thereunder.  47  U.S.C. 
§  271(d)(3)(B).  The  Commission  also 
must  find  that  the  interconnection 
agreements  or  statements  approved  by 
the  appropriate  state  commission  under 
section  252  satisfy  the  competitive 
checklist  contained  in  section 
271(c)(2)(B),  and  that  the  BOC's  entry 
into  the  in-region  interLATA  market  is 
"consistent  with  the  public  interest, 
convenience  and  necessity."  Id. 
%%  271(d)(3)(A),  (d)(3)(C).  For  purposes 
of  section  271,  such  interconnection 
agreements  must  be  made  with  a 
facilities-based  competitor  that  meets 
specified  criteria.  Id.  §  271(c)(l)(A}.  In 
acting  on  a  BOC's  application  for 
authority  to  provide  in-region 
interLATA  services,  the  Commission 
must  consult  with  the  Attorney  General 
and  give  substantial  weight  to  the 
Attorney  General's  evaluation  of  the 
BOC's  application.  Id.  §  271(d)(2)(A).  In 
addition,  the  Commission  must  consult 
with  the  applicable  state  commission  to 
verify  that  the  BOC  complies  with  the 
requirements  of  section  271(c).  Id. 
§  271(d)(2)(B).  Section  272  requires, 
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among  other  things,  that  a  BOC  provide 
in-region,  interLATA  service  through  a 
separate  affiliate  that  meets  the 
requirements  of  section  272(b). 

4.  On  July  18, 1996,  we  released  a 
Notice  of  PropKJsed  Rulemaking  (61  FR 
39397  (July  29,  1996))  in  which  we 
sought  comment  on  the  non-accounting 
separate  affiliate  and  nondiscrimination 
safeguards  in  section  272.  We  also 
sought  comment  on  whether  we  should 
alter  the  dominant  carrier  classification 
that  under  our  current  rules  would 
apply  to  in-region,  interstate,  domestic, 
interLATA  services  provided  by  the 
BOCs'  section  272  interLATA  affiliates 
(BOC  interLATA  affiliates).  For 
convenience,  we  use  the  term  "BOC 
interLATA  affiliates"  to  refer  to  the 
separate  affiliates  established  by  the 
BOCs.  in  conformance  with  section 
272(a)(1),  to  provide  in-region, 
interLATA  services.  Although  we 
referred  to  these  affiliates  as  "BOC 
affiliates"  in  the  NPRM.  our  findings  in 
this  Order  apply  only  to  affiliates 
established  in  conformance  with  section 
272(a)(1).  Further,  we  sought  comment 
on  whether  we  should  modify  our 
existing  rules  for  regulating  the 
provision  of  in-region,  interstate, 
domestic,  interexchange  services  by  an 
independent  LEC.  For  purposes  of  this 
proceeding,  we  have  defined  an 
independent  LECs  "in-region  services" 
as  telecommimications  services 
originating  in  the  independent  LEC's 
local  exchange  areas  or  800  service, 
private  line  service,  or  their  equivalents 
that:  (1)  Terminate  in  the  independent 
LEC's  local  exchange  areas,  and  (2) 
allow  the  called  party  to  determine  the 
interexchange  carrier,  even  if  the  service 
originates  outside  th?  independent 
LEC's  local  exchange  areas.  Id.  at  1 4 
n.l2  Finally,  we  invited  comment  on 
whether  we  should  apply  the  same 
regulatory  treatment  to  the  BOC 
interLATA  affiliates'  and  independent 
LECs'  provision  of  in-region, 
international  services  that  we  apply  to 
their  provision  of  in-region,  interstate, 
domestic,  interLATA  services  and  in- 
region,  interstate,  domestic 
interexchange  services,  respectively.  We 
recently  adopted  rules  to  implement  the 
section  272  non-accounting  separate 
affiliate  and  nondiscrimination 
safeguards.  On  the  same  day,  we 
adopted  niles  to  implement  the 
accounting  safeguards  in  sections  260 
and  271  tlut>ugh  276. 

5.  This  Order  addresses  the  market 
definition  and  dominant/non-dominant 
classification  issues  raised  in  the 
biterexchange  NPRM  and  the  Non- 
Accounting  Safeguards  NPRM.  With 
respect  to  market  definition,  we  adopt 
the  approach  proposed  in  the  NFRMs. 


Specifically,  we  revise  ojir  current 
product  and  geographic  market 
definitions  in  accordance  with  the  1992 
Merger  Guidelines.  We  conclude  that 
we  should  define  as  a  relevant  product 
market  any  interstate,  domestic,  long 
distance  service  for  which  there  are  no 
close  substitutes,  or  a  group  of  services 
that  are  close  demand  substitutes 
(Demand  substitutability  identifies  all  of 
the  products  or  services  that  consiuners 
view  as  substitutes  for  each  other,  in 
response  to  changes  in  price.  For 
example,  if.  in  response  to  a  price 
increase  for  orange  juice,  consumers 
instead  purchase  apple  juice,  apple 
juice  would  be  considered  a  demand 
substitute  for  orange  juice.)  for  each 
other,  but  for  which  there  are  no  other 
close  demand  substitutes.  In  places 
where  we  use  the  term  "long  distance 
services,"  we  mean  interstate,  domestic 
or  international.  interLATA  services 
provided  by  the  BOC  interLATA 
affiliates  and  interstate,  domestic  or 
international,  interexchange  services 
provided  by  independent  LECs, 
respectively.  We  define  the  relevant 
geographic  market  for  interstate, 
domestic,  long  distance  services  as  all 
possible  routes  that  allow  for  a 
coimection  from  one  particular  location 
to  another  particular  location  (i.e.,  a 
point-to-point  market).  We  conclude, 
however,  that  when  a  group  of  point-to- 
point  markets  exhibit  sufficiency 
similar  competitive  characteristics  (i.e., 
market  structure),  we  can  aggregate  such 
markets,  rather  than  examine  each 
individual  point-to-point  market 
separately.  Therefore,  if  we  conclude 
that  the  conditions  for  a  particular 
service  in  any  point-to-point  market  are 
sufficiently  representative  of  the 
conditions  for  that  service  in  all  other 
domestic  point-to-point  markets,  then 
we  will  examine  aggregate  data,  rather 
than  data  particular  to  each  domestic 
point-to-point  market.  With  respect  to 
the  BOC  interLATA  affiliates  and 
independent  LECs,  however,  we 
conclude  that  we  should  analyze  point- 
to-point  markets  that  originate  in-region 
separately  from  those  point-to-point 
markets  Uiat  originate  out-of-region  to 
determine  whether  the  BOC  affiliates'  or 
independent  LECs'  market  power  in 
local  exchange  and  exchange  access 
services  results  in  market  power  in  the 
interexchange  market.  We  note  that,  in 
some  cases,  it  may  be  necessary  to  focus 
specifically  on  the  termination  point 
because  the  local  exchange  carrier  that 
serves  the  end-user  customer  will 
necessarily  have  market  power  with 
regard  to  that  customer. 

6.  We  also  conclude  that  a  BOC 
interLATA  affiliate  should  be  classified 


as  dominant  only  if  we  find  that  it  has 
the  ability  profitably  to  raise  and  sustain 
prices  of  in-region,  interstate,  domestic, 
interLATA  services  significantly  above 
competitive  levels  by  restricting  its  own 
output.  Dominant  carriers  are  subject  to 
more  stringent  regulation  than  non- 
dominant  carriers,  including  price  cap 
regulation,  when  specified  by 
Commission  order,  and  tariff  filing 
notice  periods  of  14,  25  or  120  days.  See 
supra  i  12  for  more  detail  on  the 
regulatory  distinctions  between 
dominant  and  non-dominant 
interexchange  carriers.  In  light  of  the 
requirements  established  by,  and 
pursuant  to,  sections  271  and  272, 
together  virith  other  existing  Commission 
rules,  we  conclude  that  the  BOCs  will 
not  be  able  to  use,  or  leverage,  their 
market  (>ower  in  the  local  exchange  or 
exchange  access  markets  to  such  an 
extent  that  their  section  272  interLATA 
affiliates  could  profitably  raise  and 
sustain  prices  of  in-region,  interstate, 
domestic,  interLATA  services 
significanUy  above  competitive  levels 
by  restricting  the  affiliate's  own  output. 
We  also  conclude  that  regulating  BOC 
in-region  interLATA  affiliates  as 
dominant  carriers  generally  would  not 
help  to  prevent  improper  allocations  of 
costs,  discrimination  by  the  BOCs 
against  rivals  of  their  interLATA 
affiliates,  or  price  squeezes  by  the  BOCs 
or  the  BOC  interLATA  affiliates. 
Although  certain  aspects  of  dominant 
carrier  regulation  may  address  these 
concerns,  we  conclude  that  the  biu'dens 
they  would  impose  on  competition, 
competitors,  and  the  Commission 
outweigh  any  potential  benefits.  As  a 
result,  we  classify  the  BOC  interLATA 
affiliates  as  non-dominant  in  the 
provision  of  in-region.  interstate, 
domestic.  interLATA  services. 

7.  We  also  classify  the  independent 
LECs  as  non-dominant  in  the  provision 
of  in-region,  interstate,  domestic, 
interexchange  services,  because  the 
independent  LECs  do  not  have  the 
ability  profitably  to  raise  and  sustain 
prices  of  in-region,  interstate,  domestic, 
interexchange  services  above 
competitive  levels  by  restricting  their 
own  output  of  these  services.  We 
conclude,  however,  that  the 
independent  LECs'  control  of  local 
exchange  and  exchange  access  facilities 
potentially  enables  them  to  misallocate 
costs  from  their  in-region,  interexchange 
services,  discriminate  against  rivals  of 
their  interLATA  affiliates,  and  engage  in 
other  anticompetitive  conduct.  We 
therefore  require  the  independent  LECs 
to  provide  their  in-region,  interstate, 
domestic,  interexchange  services 
through  separate  affiliates  that  satisfy 
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the  separation  requirements  adopted  in 
the  Competitive  Carrier  Fifth  Report  and 
Order,  H  9  (1984).  Nevertheless,  we  give 
companies  providing  in-region. 
interexchange  services  on  an  integrated 
basis  one  year  from  the  date  of  release 
of  this  order  to  comply  with  the 
Competitive  Carrier  Fifth  Report  and 
Order  separation  requirements.  See 
infra  section  II. B. 

8.  In  addition,  we  adopt  the  same 
regulatory  treatment  of  the  BOC 
interLATA  afFdiates'  and  independent 
LECs'  provision  of  in-region, 
international  services,  as  we  adopt  for 
their  provision  of  in-region.  interstate, 
domestic,  interLATA  and  in-region, 
interstate,  domestic,  interexchange 
services,  respectively.  Accordingly,  we 
will  classify  each  BOC  interLATA 
affdiate  or  independent  LEC  affiliate  as 
non-dominant  in  the  provision  of  in- 
region,  international  services,  unless  it 
(or  its  parent)  is  affiliated  within  the 
meaning  of  §  63.18(h)(l)(i)  of  the  rules, 
with  a  foreign  carrier  that  has  the  ability 
to  discriminate  against  rivals  of  its  U.S. 
affiliate  through  control  of  bottleneck 
services  or  facilities  in  a  foreign  market. 
In  that  case,  we  will  apply  section 
63.10(a)  of  the  rules  to  determine 
whether  to  regulate  the  BOC  interLATA 
affiliate  or  independent  LEC  affiliate  as 
a  dominant  carrier  in  its  provision  of 
service  between  the  United  States  and 
that  foreign  market.  In  doing  so,  we 
emphasize  that  there  is  more  than  one 
basis  for  finding  a  U.S.  carrier  dominant 
in  the  provision  of  international 
services.  The  separate  issue  of  whether 
a  BOC  interLATA  affiliate,  an 
independent  LEC  affiliate,  or  any  other 
U.S.  carrier  should  be  regulated  as 
dominant  in  the  provision  of 
international  services  because  of  the 
market  power  of  an  affiliated  foreign 
carrier  in  a  foreign  destination  market 
was  addressed  by  the  Commission  last 
year  in  the  Foreign  Carrier  Entry  Order. 
Market  Entry  and  Regulation  of  Foreign- 
affdiated  Entities  (60  FR  67332 
(December  29,  1995))  (Foreign  Carrier 
Entry  Order),  recon.  pending.  See  also 
Regulation  of  International  Conunon 
Carrier  Services  (57  FR  57964 
(December  8,  1992))  H  19-24  (1992) 
(International  Services  Order).  The 
Foreign  Carrier  Entry  Order  maintained 
a  separate  framework  adopted  in  the 
International  Services  Order  for 
regulating  U.S.  international  carriers 
(including  BOCs  or  independent  LECs 
ultimately  authorized  to  provide  in- 
region  international  services)  as 
dominant  on  routes  where  an  affiliated 
foreign  carrier  has  the  ability  to 
discriminate  in  favor  of  its  U.S.  affiliate 
through  control  of  bottleneck  services  or 


facilities  in  the  foreign  destination 
market.  No  carriers  are  exempt  from  this 
policy  to  the  extent  they  have  foreign 
affiliations.  Section  63.10(a)  of  the 
Commission's  rules  provides  that:  (1) 
carriers  having  no  affiliation  with  a 
foreign  carrier  in  the  destination  market 
are  presumptively  non-dominant  for 
that  route;  (2)  carriers  affiliated  with  a 
foreign  carrier  that  is  a  monopoly  in  the 
destination  market  are  presumptively 
dominant  for  that  route;  (3)  carriers 
affiliated  with  a  foreign  carrier  that  is 
not  a  monopoly  on  that  route  receive 
closer  scrutiny  by  the  Commission;  and 
(4)  carriers  that  serve  an  affiliated 
destination  market  solely  through  the 
resale  of  an  unaffiliated  U.S.  facilities- 
based  carrier's  switched  services  are 
presumptively  non-dominant  for  that 
route.  We  will  require  the  independent 
LECs  to  provide  in-region  international 
services  through  separate  affiliates  that 
satisfy  the  Competitive  Carrier  Fifth 
Report  and  Order  separation 
requirements,  consistent  with  the 
requirements  we  apply  to  their 
provision  of  in-region,  interstate, 
domestic,  interexchange  services.  In  the 
Non- Accounting  Safeguards  Order,  we 
concluded  that  the  section  272 
safeguards  apply  to  the  BOCs'  provision 
of  in-region,  international  services.  Non- 
Accounting  Safeguards  Order  at  1 58. 

9.  Finally,  we  consider  whether  we 
should  modify  or  eliminate  the 
separation  requirements  imposed  on  the 
BOCs  and  independent  LECs  as  a 
condition  for  non-dominant  treatment  of 
their  provision  of  out-of-region 
interstate,  domestic,  interexchange 
services.  We  conclude  that  those 
requirements  are  unnecessary,  and  we 
therefore  eliminate  the  separation 
requirements  as  a  condition  for  non- 
dominant  treatment  of  the  BOCs'  and 
independent  LECs'  provision  of  out-of- 
region,  interstate,  domestic, 
interexchange  services. 

10.  The  actions  we  take  in  this 
proceeding  will  fiirther  the  pro- 
competitive,  deregulatory  objectives  of 
the  1996  Act  by  eliminating 
unnecessary  regulation  that  is  currenUy 
imposed  on  interexchange  carriers 
affiliated  with  BOCs  and  independent 
LECs.  Although  we  are  classifying  these 
carriers  as  non-dominant  with  respect  to 
their  provision  of  in-region  and  out-of- 
region  long  distance  services,  as 
summarized  above,  we  recognize  that, 
as  long  as  these  carriers  retain  market 
power  in  providing  local  exchange  and 
exchange  access  services,  they  will  have 
some  incentive  and  ability  to 
misallocate  costs  to  local  exchange  and 
exchange  access  services,  to 
discriminate  against  their  long  distance 
competitors,  and  to  engage  in  other 


anticompetitive  conduct.  We  conclude, 
however,  that  the  regulatory  structure 
we  adopt  today  will  continue  the 
process  of  enhancing  competition  in  all 
telecommunications  markets  as 
envisioned  by  the  1996  Act. 

n.  Background 

11.  Between  1979  and  1985.  the 
Commission  conducted  the  Competitive 
Carrier  proceeding,  in  which  it 
examined  how  its  regulations  should  be 
adapted  to  reflect  and  promote 
increasing  competition  in 
telecommunications  markets.  In  a  series 
of  orders,  the  Commission  distinguished 
between  two  kinds  of  carriers — those 
with  market  power  (dominant  carriers) 
and  those  without  market  power  (non- 
dominant  carriers).  In  the  Competitive 
Carrier  Fourth  Report  and  Order  (48  FR 
52452  (November  18,  1983)).  the 
Commission  defined  market  power 
alternatively  as  "the  ability  to  raise 
prices  by  restricting  output"  and  as  "the 
ability  to  raise  and  maintain  price  above 
the  competitive  level  without  driving 
away  so  many  customers  as  to  make  the 
increase  unprofitable."  The  1992 
Department  of  Justice/Federal  Trade 
Commission  Merger  Guidelines 
similarly  define  market  power  as  "the 
ability  profitably  to  maintain  prices 
above  competitive  levels  for  a 
significant  period  of  time."  1992  Merger 
Guidelines,  at  20,570.  The  Conunission 
recognized  that,  in  order  to  assess 
whether  a  carrier  possesses  market 
power,  one  must  first  define  the  relevant 
product  and  geographic  markets,  hi  the 
Competitive  Carrier  proceeding,  the 
Commission  relaxed  its  tariff  filing  and 
facilities  authorization  requirements  for 
non-dominant  carriers  and  focused  its 
regulatory  efforts  on  constraining  the 
ability  of  dominant  carriers  to  exercise 
market  power. 

12.  Our  rules  define  a  dominant 
carrier  as  one  that  possesses  market 
power,  and  a  non-dominant  carrier  as  a 
carrier  not  found  to  be  dominant  (i.e., 
one  that  does  not  possess  market 
power).  Under  our  rules,  non-dominant 
carriers  are  not  subject  to  rate 
regulation,  and  currendy  may  file  tariffs 
that  are  presumed  lawful  on  one  day's 
notice  and  without  cost  support.  Tariff 
Filing  Requirements  for  Nondominant 
Carriers  (60  FR  52865  (October  11, 
1995)).  As  previously  discussed,  we 
adopted  mandatory  detariffing  for 
nondominant  interexchange  carriers  in 
the  Tariff  Forbearance  Order,  but  that 
Order  has  been  stayed  pending  judicial 
review.  See  supra  n.  8.  Non-dominant 
carriers  are  also  subject  to  streamlined 
section  214  requirements.  In  contrast, 
dominant  interexchange  carriers  are 
subject  to  price  cap  regulation,  when 


specified  by  Commission  order,  and 
must  file  tariffs  on  14,  45,  or  120  days' 
notice,  with  cost  support  data  for  above- 
cap  and  out-of-band  tariff  filings,  and 
with  additional  information  for  new 
service  offerings.  We  note  that  effective 
February  1997,  a  local  exchange  carrier 
may  file  with  the  Commission  a  new  or 
revised  charge,  classification, 
regulation,  or  practice  on  a  streamlined 
basis.  Unless  the  Commission  takes 
action  under  47  U.S.C.  §  204(a)(1),  any 
charge,  classification,  regulation,  or 
practice  shall  be  deemed  lawful  and 
shall  be  effective  7  days  (in  the  case  of 
a  rate  reduction)  or  15  days  (in  the  case 
of  a  rate  increase)  after  the  date  on 
which  it  is  filed  with  the  Conunission. 
47  U.S.C.  §  204(a)(3).  See  also 
Implementation  of  Section  402(b)(1)(A) 
of  the  Telecommunications  Act  of  1996 
(62  FR  5757  (February  7.  1997)). 
Dominant  domestic  carriers  must  also 
obtain  specific  prior  Commission 
approval  to  construct  a  new  line  or  to 
acquire,  lease  or  operate  any  line,  as 
well  as  to  discontinue,  reduce,  or  impair 
service.  We  note  that  the  Commission 
has  simplified  this  process  to  permit  a 
carrier  to  file  an  annual  "blanket" 
Section  214  application  for  all 
construction  planned  for  the  year.  See 
id.  §  63.06.  Moreover,  pursuant  to 
section  402(b)(2)(A)  of  the  1996  Act,  the 
Commission  is  required  to  "permit  any 
common  carrier  ...  to  be  exempt  from 
the  requirements  of  Section  214  of  the 
1934  Act  for  the  extension  of  any  line." 
We  are  addressing  the  implementation 
of  section  402(b)(2)(A),  including  the 
issue  of  what  constitutes  an  "extension 
of  any  line,"  in  a  separate  proceeding. 
See  Implementation  of  Section 
402(b)(2)(A)  of  the  Telecommunications 
Act  of  1996  (62  FR  4965  (February  3, 
1997)).  Finally,  we  note  that  the 
Commission  has  eliminated  prior 
approval  requirements  to  add,  modify, 
or  delete  circuits  on  authorized 
international  routes  as  they  apply  to 
U.S.  international  carriers  that  are 
regulated  as  dominant  for  reasons  other 
than  having  foreign  carrier  affiliations. 
In  addition,  such  dominant  carriers  are 
required  to  obtain  prior  Commission 
approval  to  discontinue,  reduce,  or 
impair  service  on  a  particular  route  and 
notify  the  Commission  of  the 
conveyance  of  international  cable 
capacity.  See  Streandining  the 
International  Section  214  Authorization 
Process  and  Tariff  Requirements  (61  FR 
15724  (April  9, 1996)),  ^^  50,  77,  80-81 
(Streamlining  Order). 

13.  In  the  Competitive  Carrier  First 
Report  a^d  Order  (45  FR  76148 
(November  18, 1980)),  the  Commission 
classified  LECs  and  pre-divestiture 


AT&T  as  dominant,  with  respect  to  both 
local  exchange  and  interstate  long 
distance  services,  and  therefore  subject 
to  the  "full  panoply"  of  then-existing 
Tide  n  regulation.  In  light  of  increasing 
competition  in  the  interstate,  domestic, 
interexchange  telecommunications 
market,  and  evidence  that  AT&T  no 
longer  possessed  the  abUity  to  control 
price  unilaterally,  the  Commission 
reclassified  AT&T  as  a  non-dominant 
carrier  in  that  market.  Motion  of  AT&T 
Corp.  to  be  Reclassified  as  a  Non- 
Dominant  Carrier.  Order,  11  FCC  Red 
3271  (1996)  (AT&T  Reclassification 
Order),  recon.  pending.  In  contrast,  the 
Commission  classified  MCI,  Sprint,  and 
other  "specialized  common  carriers"  as 
non-dominant  carriers. 

14.  In  the  Competitive  Carrier  Fourth 
Report  and  Order,  the  Commission 
determined  that  interexchange  carriers 
affiliated  with  independent  LECs  would 
be  regulated  as  non-dominant 
interexchange  carriers.  In  the 
Competitive  Carrier  Fifth  Report  and 
Order,  the  Commission  clarified  that  an 
"affiliate"  of  an  independent  LEC  was 
"a  carrier  that  is  owned  (in  whole  or  in 
part)  or  controlled  by,  or  under  common 
ownership  (in  whole  or  in  part)  or 
control  with,  an  exchange  telephone 
company."  The  Commission  further 
clarified  that,  in  order  to  qualify  for 
non-dominant  treatment,  the  affiliate 
providing  interstate,  interexchange 
services  must:  (1)  Maintain  separate 
books  of  account;  (2)  not  jointly  own 
transmission  or  switching  facilities  with 
its  affiliated  exchange  telephone 
company;  and  (3)  acquire  any  services 
from  its  affiliated  exchange  telephone 
company  at  tariffed  rates,  terms  and 
conditions.  Competitive  Carrier  Fifth 
Report  and  Order,  98  FCC  2d  at  1198. 

1 9.  The  Commission  noted  that  "[ajn 
affiliate  qualifying  for  nondominant 
treatment  is  not  necessarily  structiu^lly 
separated  &om  an  exchange  telephone 
company  in  the  sense  ordered  in  the 
Second  Computer  Inquiry.  .  .   ."  The 
Commission  added  that  any  interstate, 
interexchange  services  offered  directiy 
by  an  independent  LEC  (rather  than 
through  a  separate  affiliate)  or  through 
an  affiliate  that  did  not  satisfy  the 
specified  conditions  woidd  bie  subject  to 
dominant  carrier  regulation. 

15.  In  the  Competitive  Carrier  Fifth 
Report  and  Order,  the  Commission  also 
addressed  the  possible  entry  of  the 
BOCs  into  interstate,  interLATA 
services  in  the  futiu«: 

The  BOCs  currently  are  barred  by  the  [MFJ] 
from  providing  interLATA  services. ...  If 
this  bar  is  lifted  in  the  future,  we  would 
regulate  the  BOCs'  interstate.  interLATA 
services  as  dominant  until  we  determined 
what  degree  of  separation,  if  any.  would  be 


necessary  for  the  BOCs  or  their  afRliates  to 
qualify  for  nondominant  regulation. 

In  this  Order,  we  revisit  the  question 
of  the  appropriate  regulatory  treatment 
of  BOCs  and  independent  LECs  in  the 
provision  of  long  distance  services. 

m.  Market  Definition 

A.  General  Application 
1.  Background 

16.  In  order  to  determine  that  a 
particular  carrier  or  group  of  carriers 
possesses  market  power.  (The  1992 
Merger  Guidelines  define  market  power 
as  "the  ability  profitably  to  maintain 
prices  above  competitive  levels  for  a 
significant  period  of  time."  1992  Merger 
Guidelines  at  20,570-71.  "Sellers  with 
market  power  also  may  lessen 
competition  on  dimensions  other  than 
price,  such  as  product  quality,  service, 
or  innovation."  Id.  at  20,571.  note  6.)  it 
is  first  necessary  to  define  the  relevant 
product  and  geographic  markets.  In  the 
Competitive  Carrier  proceeding,  the 
Commission  foimd,  for  purposes  of 
assessing  the  market  power  of 
interexchange  carriers,  that:  "(1) 
Interstate,  domestic,  interexchange 
telecommimications  services  comprise 
the  relevant  product  market,  and  (2)  the 
Uiuted  States  (including  Alaska. 
Hawaii.  Puerto  Rico.  U.S.  Virgin  Islands, 
and  other  U.S.  offshore  points) 
comprises  the  relevant  geographic 
market  for  this  product,  with  no  other 
relevant  submarkets."  In  the 
Interexchange  NPRM.  the  Commission 
proposed  to  reexamine  and  refine  the 
market  defiiutions  adopted  in  the 
Competitive  Carrier  proceeding.  In  the 
Non- Accounting  Safeguards  NPRM,  the 
Commission  proposed  to  apply  this  new 
approach  to  market  definition  in 
assessing  the  market  power  of  BOC 
interLATA  affiliates  and  independent 
LECs  in  their  provision  of  interstate, 
domestic,  long  distance  services. 

17.  In  the  Interexchange  NPRM.  the 
Commission  asked  whether  it  should 
adopt  more  sharply  focused  market 
definitions  than  those  adopted  in  the 
Competitive  Carrier  proceeding  to 
provide  us  with  a  more  refined 
analytical  tool  for  evaluating  market 
power.  To  establish  a  more  narrowly- 
focused  approach  that  more  accurately 
reflects  the  realities  of  the  marketplace 
and  is  flexible  enough  to  accommodate 
unique  market  situations,  the 
Commission  tentatively  concluded  that 
it  shoidd  follow  the  approach  for 
defining  relevant  markets  contained  in 
the  1992  Merger  Guidelines.  As  the 
Commission  noted  in  the  Interexchange 
NPRM,  the  market  definition  approach 
taken  in  the  1992  Merger  Guidelines  has 
been  recognized  increasingly  by  courts 
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and  scholars  as  an  important  tool  in 
assessing  market  power. 

2.  Comments 

18.  Several  commenters  agree  with 
our  proposal  to  reexamine  the  product 
and  geographic  market  definitions 
adopted  in  the  Competitive  Carrier 
proceeding.  Some  emphasize  that 
redefining  the  market  would  aid  in 
determining  whether  BOC  interLATA 
affiliates  and  independent  LECs  possess 
market  power  with  respect  to  their 
provision  of  long  distance  services. 
Other  commenters  recognize  the  more 
general  benefit  in  providing  the 
Commission  with  a  more  refined  and 
flexible  analytical  tool  to  evaluate 
whether  any  carrier  possesses  market 
power  in  the  long  distance  marketplace. 

19.  Although  it  generally  supports  a 
reexamination  of  the  relevant  market 
definitions.  Sprint  argues  that  it  is  not 
readily  apparent  whether  more 
particularized  definitions  would 
represent  an  improvement  over  the 
broader  definitions  adopted  in  the 
Competitive  Carrier  proceeding.  Sprint 
urges  the  Commission  to  continue  to  use 
the  definitions  adopted  in  the 
Competitive  Carrier  proceeding  and  to 
examine  the  issue,  in  light  of  the  1992 
Merger  Guidelines,  on  a  case-by-case 
basis  only. 

20.  In  general,  the  BOCs  oppose  the 
Commission's  proposal  to  redefine  the 
product  and  geographic  markets 
adopted  in  the  Competitive  Carrier 
proceeding.  They  argue  that  BOC  entry 
into  interLATA  services  should  not 
serve  as  a  basis  to  reconsider  the 
relevant  market  definitions  and  that  it 
would  be  unreasonable  to  isolate 
portions  of  the  national  market  to 
analyze  the  market  power  of  new 
entrants  when  a  single  national  market 
has  been  used  to  assess  the  market 
power  of  incumbent  interexchange 
carriers.  BellSouth  cautions  that  any 
change  in  the  market  definitions  will 
also  require  the  Commission  to 
reconsider  previous  decisions  based  on 
the  existing  definitions.  SBC  and  U  S 
West  assert  that  the  fast-changing 
telecommunications  marketplace  may 
render  modifications  in  the  market 
definitions  quickly  obsolete.  SBC  claims 
that  the  1992  Merger  Guidelines  were 
never  intended  to  serve  as  a  basis  for 
determining  whether  or  how  to  regulate 
a  market  or  to  establish  a  rationale  for 
disparate  regulation  of  market 
participants.  USTA  argues  that  a  market 
definition  based  only  on  demand 
conditions,  omitting  supply  factors  and 
competitive  conditions,  could  result  in 
an  inaccurate  finding  of  significant 
market  power. 


21.  Although  Ameritech  does  not 
disagree  with  the  Commission's 
proposal  to  use  the  1992  Merger 
Guidelines  to  define  relevant  markets,  it 
claims  that  it  would  be  impractical  and 
unnecessary  to  define  each  and  every 
product  and  geographic  market.  If  the 
Commission  adopts  its  proposed 
approach,  however.  Ameritech  asks  that 
the  Commission  clarify  that  the  1992 
Merger  Guidelines  will  be  used  to  assess 
market  power  for  other  services, 
including  interstate  access  services. 

22.  AT&T  argues  that  the  definitions 
adopted  in  the  Competitive  Carrier 
proceeding  are  appropriate  for 
determining  whether  carriers,  other  than 
those  that  control  the  local  bottleneck, 
possess  market  power  in  interexchange 
services  because  supply  substitutability 
and  the  widespread  pervasiveness  of 
ubiquitous  calling  plans  demonstrate 
that  there  is  a  single,  national  market  for 
such  services.  AT&T  emphasizes  that 
the  1992  Merger  Guidelines  provide 
support  for  the  existing  market 
definitions,  rather  than  the 
Commission's  proposed  new  approach, 
because  the  1992  Merger  Guidelines 
recognize  the  importance  of  supply 
substitutability  in  defining  relevant 
markets  and  advocate  aggregate  market 
descriptions  where  production 
substitution  among  a  group  of  products 
is  nearly  universal  among  the  firms 
selling  one  or  more  of  those  products,  as 
is  the  case  in  the  telecommunications 
industry. 

23.  The  Department  of  Justice  (DOJ) 
contends  that  it  is  not  necessary  for  the 
Commission  to  adopt  a  precise 
definition  of  the  relevant  markets 
involved  in  the  provision  of  a  BOC 
interLATA  affiliate's  interLATA 
services  and  that  the  Commission 
should  refrain  from  doing  so  at  this 
time.  To  the  extent  the  Commission 
chooses  to  define  markets  in  this 
proceeding,  however,  DOJ  urges  the 
Commission  to  be  mindful  of  the 
different  objectives  of  defining  markets 
for  purposes  of  regulation  and  antitrust 
enforcement.  DOJ  asserts  that,  while  the 
approach  proposed  by  the  Commission 
in  the  Interexchange  NPRM  for  defining 
relevant  markets  is  "not  unreasonable," 
changes  in  the  telecommunications 
industry  may  require  the  Commission  to 
define  markets  more  precisely  in  the 
future  and  that  it  may  be  inappropriate 
to  address  this  issue  at  this  time.  DOJ 
Aug.  30,  1996  Reply  at  20.  Although 
DOJ,  like  AT&T,  believes  that  the  market 
definition  is  irrelevant  in  assessing  the 
market  power  of  BOC  interLATA 
affiliates,  its  conclusion  is  based  on  its 
assessment  that  the  BOC  interLATA 
affiliates  will  not  be  able  to  exercise,  at 
least  in  the  near  term,  the  type  of  market 


power  targeted  by  dominant  carrier 
regulation.  Id.  at  16-17. 

24.  MFS  argues  that  the  1992  Merger 
Guidelines  are  too  generic  to  apply  to 
the  telecommunications  industry  and 
should  not  be  used  to  redefine  the 
appropriate  product  and  geographic 
markets.  MFS  argues,  for  example,  that 
while  the  1992  Merger  Guidelines 
contemplate  industries  in  which  goods 
are  substitutable.  the 
teleconununications  services  market  is 
made  up  of  services  that  are  not 
substitutes,  but  rather  essential  inputs 
used  by  competitors.  In  addition.  MFS 
claims  that  the  1992  Merger  Guidelines 
are  not  well-suited  to  highly  segmented 
industries,  such  as  the 
telecommunications  industry,  which  is 
segmented  into  residential,  business, 
peak,  off-peak,  local,  toll  and  access 
services.  This  market  segmentation, 
MFS  claims,  makes  it  possible  for 
dominant  firms  to  engage  in  predatory 
cross-subsidization  between  market 
segments.  MFS  further  contends  that, 
while  the  1992  Merger  Guidelines  focus 
on  geographic  factors  and  pricing  issues, 
measuring  market  power  in  the 
telecommunications  industry  requires 
consideration  of  such  non-pricing  issues 
as  physical  collocation,  interconnection, 
and  the  allocation  of  telephone 
numbers.  Finally,  MFS  argues  that  the 
focus  on  demand  substitutability  in  the 
1992  Merger  Guidelines  results  in  an 
inaccurate  measurement  of  market 
power  in  the  teleconununications 
industry  because  the  monopolists  or 
near-monopolists  that  control  the  local 
exchange  and  exchange  access  market 
may  foreclose  competition  by  raising  the 
price  of  an  essential  facility  they 
provide  to  competitors  without  also 
raising  the  price  of  the  service  they  sell 
to  end-users. 

3.  Discussion 

25.  We  conclude  that  the  1992  Merger 
Guidelines  provide  an  appropriate 
analytical  framework  for  defining 
relevant  markets  in  order  to  assess 
market  power  in  the  interstate, 
domestic,  long  distance  marketplace. 
We  disagree  with  those  commenters  that 
claim  that  the  1992  Merger  Guidelines 
are  inapplicable  in  a  regulatory  setting 
or  are  based  on  generalized  market 
concepts  that  are  inapplicable  to  the 
telecommunications  industry.  We  find 
that  the  1992  Merger  Guidelines  are 
based  on  fundamental  and  widely- 
applicable  economic  principles,  such  as 
principles  of  demand  and  supply 
substitution.  Supply  substitutability 
identifies  all  productive  capacity  that' 
can  be  used  to  produce  a  particular 
good,  whether  it  is  currently  being  used 
to  produce  that  good  or  to  produce  some 


other,  even  uiu^lated.  good.  For 
example,  if  a  factory  that  is  producing 
desks  could  be  converted  quickly  and 
inexpensively  to  the  production  of 
wheelbarrows,  then  the  owner  of  that 
factory  should  be  considered  a  potential 
producer  of  wheelbarrows.  That  does 
not  mean,  however,  that  desks  and 
wheelbarrows  are  in  the  same  relevant 
product  market.  As  previously  noted, 
demand  ;  ubstitutability  identifies  all  of 
the  products  or  services  that  consumers 
view  as  iubstitutes  for  each  other,  in 
response  to  changes  in  price.  For 
example,  if.  in  response  to  a  price 
increase  for  orange  juice,  consumers 
instead  purchase  apple  juice,  apple 
juice  would  be  considered  a  demand 
substitute  for  orange  juice.  Accordingly, 
we  reject  MFS's  contention  that  the 
telecommunications  industry  is  so 
unique  that  the  1992  Merger  Guidelines 
are  inapplicable.  MFS's  concern  that,  by 
relying  on  the  1992  Merger  Guidelines, 
the  Commission  will  only  consider 
demand-based  factors  in  assessing 
market  power  is  unfounded.  As 
discussed  supra,  although  we  will  rely 
on  demand  substitutability  in  defining 
relevant  markets,  market  definition  is 
only  one  component  in  assessing  market 
power.  The  1992  Merger  Guidelines  are 
intended  to  guide  DOJ  and  the  FTC  in 
their  analysis  of  mergers  taking  place  in 
any  industry,  not  only  mergers  in 
particular  industries."  These  guidelines 
outline  the  present  enforcement  policy 
of  the  Department  of  Justice  and  the 
Federal  Trade  Commission  (the 
"Agency")  concerning  horizontal 
acquisitions  and  mergers  ("mergers") 
subject  to  section  7  of  the  Clayton  Act, 
to  section  1  of  the  Sherman  Act,  or  to 
section  5  of  the  FTC  Act."  1992  Merger 
GuideUnes  at  p.  20.569-3.  The 
economic  principles  contained  in  the 
1992  Merger  Guidelines  are  not  limited 
to  an-  analysis  of  particular  types  of 
markets,  but  rather  are  broadly  drawn  to 
accommodate  virtually  all  marketplace 
characteristics. We  note  that  there  is  a 
recognition  in  the  1992  Merger 
Guidelines  that  they  will  be  applied  to 
"a  broad  range  of  possible  factual 
circumstances."  1992  Merger  Guidelines 
at  p.  20,569-3.  In  fact,  DOJ  agrees  that 
"[tjhe  Commission's  market  definition, 
like  market  definition  under  the 
antitrust  laws,  should  be  guided  by  the 
basic  economic  principles  that  inform 
competitive  analysis  and  market 
definitions  under  the  DOJ  Merger 
Guidelines."  We  acknowledge  that,  in 
its  comments.  DOJ  notes  that  the 
different  objectives  of  regulation  and 
antitrust  enforcement  may  affect  the 
application  of  the  market  definition  in 
those  contexts.  We  agree  and  realize  that 


the  markets  defined  in  a  particular 
antitrust  suit  may  reach  different 
results.  DOJ  does  not  argue,  however, 
that  the  fundamental  concepts  and 
principles  espoused  in  the  1992  Merger 
Guidelines  apply  only  in  the  merger 
context. 

26.  We  conclude  that  we  should 
revise  oiu  product  and  geographic 
market  definitions  to  follow  the 
approach  taken  in  the  1992  Merger 
Guidelines.  Most  commenters  do  not 
appear  to  articulate  serious 
disagreements  with  the  fundamental 
economic  principles  on  which  we  base 
our  revised  approach  to  defining  the 
relevant  product  and  geographic 
markets.  Rather,  they  appear  to  focus 
their  concerns  on  the  impact  that  this 
new  approach  may  have  on  specific 
assessments  of  market  power.  We 
believe  that  our  market  power  analysis, 
including  our  approach  to  defining  the 
relevant  product  and  geographic 
markets,  should  not  be  formulated  by 
focusing  on  end-results,  but  instead 
should  be  focused  on  the  application  of 
sound  economic  principles  and 
analysis.  As  a  result,  we  conclude  that 
the  product  and  geographic  market 
definitions  defined  in  the  Competitive 
Carrier  proceeding  should  be  refined  to 
follow  the  approach  taken  in  the  1992 
Merger  Guidelines  in  order  to  ensure 
that  our  market  power  assessments  are 
based  on  the  most  accurate,  up-to-date, 
and  generally  accepted  economic 
principles  relating  to  market  analysis. 
As  new  carriers  enter  the  long  distance 
marketplace  and  as  the 
telecommiuiications  marketplace 
changes  in  the  face  of  increased 
competition,  the  flexibility  inherent  in 
our  new  approach  to  defining  the 
relevant  product  and  geographic 
markets  enables  us  to  make  a  more 
accurate  measurement  of  market  power 
than  before  by  accounting  for  unique 
carrier  characteristics  that  could  impact 
the  dynamics  of  the  marketplace.  For 
example,  potential  new  entrants  to  the 
long  distance  marketplace,  such  as 
BOCs,  utility  companies,  and  cable 
companies,  possess  different 
characteristics  that  could  impact,  inter 
alia,  the  types  of  services  offered  in  the 
long  distance  marketplace  and  the 
method  in  which  long  distance  services 
are  priced.  For  example,  many  new 
carriers  have  begun  entering  the  long 
distance  market  by  targeting  particular 
types  of  customers  or  by  targeting 
customers  in  particular  areas,  suggesting 
that  carriers  do  not  view  the  interstate, 
domestic,  long  distance  market  as  a 
single  national  market  or  as  a  single 
market  of  interchangeable  and 
substitutable  services. 


27.  In  contrast  to  some  commenters. 
we  find  that  supply  substitutability  (As 
previously  noted,  supply 
substitutability  identifies  all  productive 
capacity  that  can  be  used  to  produce  a 
particular  good,  whether  it  is  currently 
being  used  to  produce  that  good  or  to 
produce  some  other,  even  unrelated, 
good.)  should  not  be  used  to  define 
relevant  markets,  but  rather  should  be 
used  to  determine  which  providers  are 
currently  serving,  or  potentially  could 
be  serving,  a  relevant  market  only  after 
that  market  has  been  identified.  As  the 
1992  Merger  Guidelines  note,  "[olnce 
defined,  a  relevant  market  must  be 
measured  in  terms  of  its  participants 
and  concentration.  Participants  include 
firms  currently  producing  or  selling  the 
market's  products  in  the  market's 
geographic  area.  In  addition, 
participants  may  include  other  firms 
depending  on  their  likely  supply 
responses  to  a  'small  but  significant  and 
nontransitory'  price  increase.  A  firm  is 
viewed  as  a  participant  if.  in  response 
to  a  'small  but  significant  and 
nontransitory'  price  increase,  it  likely 
would  enter  rapidly  into  production  or 
sale  of  a  market  product  in  the  market's 
area,  without  incurring  significant  sunk 
costs  of  entry  and  exit.  Firms  likely  to 
make  any  of  these  supply  responses  are 
considered  to  be  'uncommitted'  entrants 
because  their  supply  response  would 
create  new  production  or  sale  in  the 
relevant  market  and  because  that 
production  or  sale  could  be  quickly 
terminated  without  significant  loss." 
1992  Merger  Guidelines  at  p.  20,572.  We 
conclude  that  our  market  definitions 
should  be  based  solely  on  demand 
substitutability  considerations.  As 
previously  noted,  demand 
substitutability  identifies  all  of  the 
products  or  services  that  consumers 
view  as  substitutes  for  each  other,  in 
response  to  changes  in  price.  This 
conclusion  accords  with  the  1992 
Merger  Guidelines,  which  state  that, 

'market  definition  focuses  solely  on 
demand  substitution  factors — i.e., 
possible  consumer  responses.  Supply 
substitution  factors — i.e.,  possible 
production  responses — are  considered 
elsewhere  in  the  Guidelines  in  the 
identification  of  firms  that  participate  in 
the  relevant  market  and  the  analysis  of 
entry." 

28.  Under  the  1992  Merger 
Guidelines,  market  power  is  determined 
by  delineating  both  the  product  and 
geographic  market  in  which  power  may 
be  exercised  and.  then,  identifying  those 
firms  that  are  current  suppliers  and 
those  firms  that  are  potential  suppliers 
in  that  particular  market.  Therefore,  in 
determining  whether  a  carrier  is  able  to 
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exercise  market  power  in  the  provision 
of  a  particular  service  or  group  of 
services  or  within  a  particular  area,  we 
must  consider  two  issues.  First,  in  the 
case  of  the  relevant  product  market,  we 
must  consider  whether,  if  all  carriers 
raised  the  price  of  a  particular  service  or 
group  of  services,  customers  would  be 
able  to  switch  to  a  substitute  service 
offered  at  a  lower  price.  With  respect  to 
the  relevant  geographic  market,  we  must 
consider  whether,  if  all  carriers  in  a 
specified  area  raised  the  price  of  a 
particular  service  or  group  of  services, 
customers  would  be  able  to  switch  to 
the  same  service  offered  at  a  lower  price 
in  a  different  area.  Second,  with  respect 
to  supply  substitutability,  we  must 
consider  whether,  if  a  carrier  raised  the 
price  of  a  particular  service  or  group  of 
services,  other  carriers,  currently  not 
offering  that  service  or  group  of  services, 
would  have  the  incentive  and  the  ability 
to  begin  provisioning  a  substitute 
service  quickly  and  easily.  For  example, 
if  we  were  assessing  the  market  power 
of  a  carrier  providing  long  distance 
service  from  Miami,  and  determined 
that  another  carrier  currently  providing 
service  in  Los  Angeles  would  also  begin 
providing  service  from  Miami  if  the 
price  of  the  service  in  Miami  were  to 
increase,  we  would  consider  the  impact 
of  the  Los  Angeles  carrier's  potential 
entry  into  Miami  in  assessing  the  market 
power  of  the  Miami  carrier.  This  does 
not  mean,  however,  that  customers  in 
Miami  consider  long  distance  service 
offered  in  Los  Angeles  as  a  substitute  for 
service  offered  in  Miami.  Therefore, 
long  distance  service  offered  in  Miami 
and  long  distance  service  offered  in  Los 
Angeles  would  not  be  considered  as 
services  in  the  same  relevant  geographic 
market.  By  following  the  approach  taken 
in  the  1992  Merger  Guidelines,  we  will 
continue  to  weigh  supply 
substitutability  as  an  important  factor  in 
assessing  market  power,  but  we  will  not 
use  it  as  a  factor  in  defining  the  relevant 
product  and  geographic  markets. 

29.  We  acknowledge  that  the 
approach  to  defining  relevant  markets 
that  we  adopt  in  this  proceeding  departs 
from  the  approach  adopted  in  the 
Competitive  Carrier  proceeding  and 
applied  in  the  AT&T  Reclassification 
Order.  For  the  reasons  discussed  herein, 
we  believe  these  more  refined 
definitions  are  now  necessary.  To  the 
extent  that  various  parties  argue  that  our 
new  approach  is  contrary  to  our 
decision  in  the  AT&T  Reclassification 
Order,  it  is  well-established  that  the 
Commission  may  change  approaches  as 
long  as  it  provides  a  reasoned 
explanation  for  doing  so.  Should  any 
modifications  be  necessary  to  decisions 


reached  in  the  AT&T  Reclassification 
Order,  they  will  be  addressed,  as 
necessary,  in  further  proceedings.  We 
emphasize,  however,  that,  because 
market  definition  is  only  one  step  in 
assessing  market  power,  changes  made 
in  the  approach  to  defining  relevant 
markets  will  not  necessarily  produce 
different  assessments  of  market  power. 

30.  We  also  reject  the  argument  that 
we  should  not  revise  the  product  and 
geographic  market  definitions  because 
of  the  dynamic  changes  taking  place  in 
the  long  distance  marketplace.  To  the 
contrary,  we  believe  that  these  changes 
in  the  long  distance  marketplace 
provide  a  compelling  reason  to  modify 
our  approach  to  defining  the  relevant 
product  and  geographic  markets.  Our 
new  approach  to  defining  relevant 
markets  will  be  consistently  applied,  yet 
contain  inherent  flexibilities,  so  that  our 
assessment  of  market  power  will  always 
be  based  on  a  particular  carrier's  or 
group  of  carriers'  unique  market 
situation.  For  example,  in  recognition 
that  certain  carriers  may  control  discrete 
facilities  in  specific  geographic  areas, 
target  particular  types  of  customers,  or 
provide  specialized  services,  our  new 
market  definitions  allow  us  to  examine 
the  relevant  product  and  geographic 
markets  at  the  level  of  detail  necessary 
to  make  a  more  accurate  assessment  of 
market  power  than  under  the 
Competitive  Carrier  definitions.  We  find 
that  the  definitions  developed  in  the 
Competitive  Carrier  proceeding  would 
not  provide  us  with  sufficient  flexibility 
to  accoimt  for  the  impact  such  unique 
market  situations  may  have  on  assessing 
market  power  because  these  definitions 
are  too  broad  to  analyze  markets  at  the 
necessary  level  of  detail.  At  the  time  the 
Commission  defined  the  relevant 
product  and  geographic  markets  in  the 
Competitive  Carrier  proceeding, 
telecommunications  services  were 
provided  primarily  by  a  single  national 
carrier.  Under  such  a  regulatory  model, 
the  use  of  a  simplified  definition  of 
relevant  markets  did  not  significantly 
hinder  our  analysis  of  market  power. 
Today,  in  light  of  the  dramatic  changes 
that  have  been  occurring  in  the  long 
distance  marketplace,  particularly  those 
brought  on  by  the  passage  of  the 
Teleconmiunications  Act  of  1996,  with 
many  firms  competing  to  provide  more 
specialized  and  regionalized  long 
distance  services  to  different  types  of 
customers,  more  detailed  market 
definitions  are  needed  to  assess  market 
power  more  accurately  and  to  pinpoint 
the  particular  markets  where  that  power 
is  or  could  be  exercised. 


B.  Product  Market  Definition 

1.  General  Approach  to  Product  Market 
Definition 

a.  Background 

31.  In  the  Competitive  Carrier 
proceeding,  the  Commission  defined  the 
relevant  product  market  as  "all 
interstate,  domestic,  interexchange 
telecommunications  services  .  .  .  with 
no  relevant  submarkets."  In  the 
Interexchange  NPRM,  we  tentatively 
concluded  that  we  should  refine  our 
analysis  and  define  as  a  relevant 
product  market  any  domestic,  interstate, 
interexchange  service  for  which  there 
are  no  close  demand  substitutes  or  any 
group  of  services  that  are  close 
substitutes  for  each  other  but  for  which 
there  are  no  other  close  demand 
substitutes.  Recognizing,  however,  that 
delineating  all  relevant  product  markets 
would  be  administratively  burdensome 
and  that  the  Commission  has  previously 
foimd  that  there  is  substantial 
competition  with  respect  to  most 
interstate,  domestic,  interexchange 
services,  the  Conmiission  tentatively 
concluded  that  we  generally  should 
address  the  question  of  whether  a 
specific  domestic,  interstate, 
interexchange  service,  or  group  of 
services,  constitutes  a  separate  product 
market  only  where  there  is  credible 
evidence  suggesting  that  there  is  or 
could  be  a  lack  of  competitive 
performance  with  respect  to  a  particular 
service  or  group  of  services.  We  asked 
commenters  to  evaluate  this  new 
approach  and  to  suggest  any  other 
possible  approaches. 

b.  Comments 

32.  Several  commenters  support  the 
proposed  approach  to  redefining  the 
relevant  product  market.  Many 
commenters  agree  that  the  Commission 
should  rely  on  demand  substitutability 
in  defining  relevant  product  markets.  A 
number  of  commenters  argue,  however, 
that  the  Commission  should  continue  to 
recognize  supply  substitutability  in 
defining  the  relevant  product  market 
and.  therefore,  should  not  modify  the 
relevant  product  market  definition 
adopted  in  the  Competitive  Carrier 
proceeding. 

33.  GTE  concedes  that  the  definition 
proposed  in  the  Interexchange  NPRM 
would  provide  the  Conunission  with  the 
flexibility  to  accommodate  a  rapidly- 
evolving,  technology-driven 
environment  and  would  enable  the 
Commission  to  assess  a  particular 
service  provider's  ability  to  exert  market 
power  over  new  products.  GTE  claims, 
however,  that  the  certainty  of  the 
Commission's  standard  would  diminish 
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if  different  market  evaluations  were 
applied  to  particular  carriers  or  groups 
of  carriers  absent  a  relatively  strong 
basis  for  distinguishing  them.  Although 
it  generally  supports  the  revised 
approach  to  defining  the  relevant 
product  market,  the  Florida  Public 
Service  Commission  warns  that  logical 
sets  of  substitutable  services  will  likely 
intersect  with  one  another,  which  could 
render  the  Commission's  approach  to 
defining  relevant  product  markets 
unworkable  in  practice. 

34.  AT&T  opposes  the  approach 
proposed  in  the  Interexchange  NPRM.  It 
emphasizes  that  the  1992  Merger 
Guidelines  support  an  aggregate  product 
market  definition  where  "production 
substitution  among  a  group  of  products 
is  nearly  universal  among  the  firms 
selling  one  or  more  of  the  products,"  as 
in  the  telecommunications  industry. 
AT&T  claims  that,  due  to  pervasive 
supply  substitutability,  a  product 
market  defined  by  a  single  service 
would  yield  the  same  market  share  and 
market  power  results  as  the  single 
product  market  approach  adopted  in  the 
Competitive  Carrier  proceeding. 
Because  there  is  no  difference  between 
the  facilities  used  to  provide  different 
services,  AT&T  argues  that  there  is 
ample  capacity  for  carriers  to  attract 
customers  from  any  carrier  that  attempts 
to  exercise  market  power  with  respect  to 
a  particular  service.  AT&T  further 
claims  that  the  Commission's  recent 
analysis  of  AT&T's  800  directory 
assistance  and  analog  private  line 
offerings  provide  no  basis  to  abandon 
the  single  product  market  definition. 
AT&T  contends  that  the  Commission 
recognized  that  AT&T's  pricing  of  800 
directory  assistance  is  constrained  by 
supply  substitutability  principles,  and 
that  the  migration  of  analog  private  line 
customers  to  digital  and  virtual  private 
line  services  demonstrates  that  tJiese 
services  are  substitutable  and.  therefore, 
in  the  same  market. 

35.  The  BOCs  generally  oppose  the 
product  market  definition  proposed  in 
Uie  Interexchange  NPRM.  BellSouth 
supports  retention  of  the  current 
product  market  definition  on  the 
grounds  that  there  is  high  cross- 
elasticity  of  demand  among  virtually  all 
interexchange  services,  most  of  which 
are  interchangeable  services  that  are 
packaged  differentiy,  and  that  the 
distinctions  between  services  can  be 
easily  erased  by  entities  such  as 
resellers.  For  example,  BellSouth  argues 
that,  if  a  sole  supplier  of  any  particular 
interexchange  service  raised  its  prices 
by  five  percent  or  more,  most  customers 
would  turn  to  a  different  service  as  an 
alternative.  BellSouth  disputes  the 
Commission's  suggestion  that  market 


power  over  discrete  fringe  services  may 
wananl  redefinition  of  the  relevant 
product  market.  It  further  asserts  that 
delineating  relevant  product  markets 
would  be  administratively  burdensome 
and  might  cause  carriers  without  market 
power  to  be  regulated  as  dominemt 
carriers.  BellSouth  claims  that  the 
Commission's  proposed  approach 
would  be  inconsistent  with  the 
Commission's  decision  in  the  AT&T 
Reclassification  Order,  in  which  AT&T 
was  classified  as  nondominant  even 
though  it  was  found  to  control  two 
discrete  services  in  the  overall  product 
market.  BellSouth  also  contends  that  the 
Commission's  proposed  approach  seems 
to  signal  a  retxim  to  the  "adl-services" 
methodology  of  assessing  dominance, 
which  was  expressly  rejected  in  the 
AT&T  Reclassification  Order. 

36.  PacTel  agrees  that  the  product 
market  definition  turns  on  whether 
there  are  sufficienUy  close  substitutes 
for  a  product  or  group  of  products. 
PacTel  contends,  however,  that  because 
services,  such  as  MTS,  discount  plans. 
WATS.  800  service,  foreign  exchange 
service,  wireless  and  even  "carrier" 
access  services,  are  highly  substitutable 
options  for  consumers  to  place  or 
receive  long  distance  calls,  the  relevant 
product  market  should  include  all 
interstate,  long  distance  services.  USTA 
questions  the  Commission's  use  of  a 
demand-elasticity  methodology  to 
define  the  relevant  domestic  product 
market,  especially  when  the 
Commission  proposes  to  continue  to 
emphasize  supply  substitutability  in 
defining  the  international  product 
market.  USTA  asserts  that  the 
Commission  has  consistenUy  and 
continually  recognized  a  single  relevant 
product  market,  and  contends  that  the 
Commission  should  not  abandon  this 
long-settied  definition  in  fevor  of 
numerous,  fragmented  submarkets. 

37.  A  number  of  commenters  support 
our  proposal  in  the  Interexchange 
NPRJM  to  delineate  separate  product 
markets  only  if  there  is  credible 
evidence  demonstrating  that  there  is  or 
could  be  a  lack  of  competitive 
performance  with  respect  to  a  particular 
service  or  group  of  services.  MCI  claims 
that,  although  some  interexchange 
services  may  have  characteristics 
indicative  of  discrete  product  markets, 
there  is  no  lack  of  competitive 
performance  with  respect  to  a  particular 
service  or  group  of  services  that  would 
warrant  the  Commission's  delineating 
the  boundaries  of  specific  product 
markets.  The  Pennsylvania  Commission 
cautions  that  state  commissions  and 
consumer  advocacy  groups  may  not 
have  access  to  the  information  necessary 
to  determine  whether  credible  evidence 


exists,  especially  if  the  Commission 
detariffs  non-dominant  carriers.  Sprint 
states  that  the  Commission  should 
reexamine  various  product  markets  if 
circumstances  require. 

38.  ACTA  suggests  that  a  separate 
relevant  market  should  be  established 
where  the  Commission  finds  that  a 
carrier  possesses  market  power  over  a 
particular  market  segment.  In 
delineating  product  markets,  ACTA 
believes  that  the  Commission  should 
consider  many  factors  including  such 
customer  classifications  as  residential, 
small/medium  businesses,  and  large 
businesses,  but  cautions  that  product 
markets  based  on  discrete  offerings  may 
not  adequately  account  for  products 
offered  as  a  package  of  services. 

39.  Two  commenters  identify 
particular  services  that,  they  contend, 
should  be  classified  as  separate  product 
markets.  The  Pennsylvania  Commission 
recommends  that  the  Commission 
define  three  separate  product  markets; 
(1)  MTS  or  residential  long  distance;  (2) 
WATS/800  service;  and  (3)  virtual 
network-type  services  (all  services 
provided  within  software  defined 
networks).  SNET  argues  that  the 
Commission  should  treat  interstate  toll 
free  directory  assistance  as  a  separate 
product  market  because  there  are  no 
substitutes  and  structural  barriers  make 
entry  impossible. 

c.  Discussion 

40.  We  conclude  that  the  product 
market  definition  adopted  in  the 
Competitive  Carrier  proceeding  should 
be  revised  to  reflect  the  1992  Merger 
Guidelines'  approach  to  defining 
relevant  markets.  The  1992  Merger 
Guidelines  define  the  relevant  product 
market  as  "a  product  or  group  of 
products  such  that  a  hypothetical  profit 
maximizing  firm  that  was  the  only 
present  and  future  seller  of  those 
products  ('monopolist')  likely  would 
impose  at  least  a  'small  but  significant 
and  nontransitory'  increase  in  price." 
Accordingly,  in  defining  the  relevant 
product  market,  one  must  examine 
whether  a  "small  but  significant  and 
nontransitory"  increase  in  the  price  of 
the  relevant  product  would  cause 
enough  buyers  to  shift  their  purchases 
to  a  second  product,  so  as  to  make  the 
price  increase  unprofitable.  If  so,  the 
two  products  should  be  considered  in 
the  same  product  market.  1992  Merger 
Guidelines  at  p.  20,572.  As  explained 
above,  we  find  that  this  new  approach 
to  defining  the  relevant  product  market 
will  provide  us  with  a  more  refined  and 
narrowly-focused  tool  that  more 
accurately  reflects  marketplace  realities. 
We.  therefore,  adopt  our  tentative 
conclusion  in  the  Interexchange  NPRM 
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that  we  should  define  as  a  relevant 
product  market  any  interstate,  domestic, 
long  distance  service  for  which  there  are 
no  close  demand  substitutes,  or  a  group 
of  services  that  are  close  substitutes  for 
each  other,  but  for  which  there  are  no 
other  close  demand  substitutes.  As 
previously  noted,  demand 
substitutability  identifies  all  of  the 
products  or  services  that  consumers 
view  as  substitutes  for  each  other,  in 
response  to  changes  in  price.  We  also 
adopt  our  tentative  conclusion  that  we 
need  not  delineate  the  boundaries  of 
specific  product  markets,  except  where 
there  is  credible  evidence  suggesting 
that  there  is  or  could  be  a  lack  of 
competitive  performance  with  respect  to 
a  particular  service  or  group  of  services. 

41.  Unlike  the  approach  to  product 
market  definition  adopted  in  the 
Competitive  Carrier  proceeding,  our 
new  approach  will  rely  exclusively  on 
demand  considerations  to  define  the 
relevant  product  market,  rather  than 
supply  substitutability.  As  previously 
noted,  supply  substitutability  identifies 
all  productive  capacity  that  can  be  used 
to  produce  a  particular  good,  whether  it 
is  currently  being  used  to  produce  that 
good  or  to  produce  some  other,  even 
unrelated,  good.  As  discussed  above, 
supply  substitutability  will  continue  to 
be  a  relevant  factor  in  assessing  market 
power,  but  will  not  be  used  as  a  factor 
in  defining  the  relevant  market.  We 
disagree  with  USTA  that  our  approach 
to  defining  the  relevant  market  in  the 
international  services  market  is 
inconsistent  with  our  approach  in  the 
domestic  context.  See  discussion  infra 
at  1^  53,80.  Although  this  distinction 
may  be  subtle,  we  believe  that  it  is 
important  in  order  to  ensure  that  each 
step  we  take  in  assessing  market  power 
is  grounded  in  fundamental  economic 
principles  and  marketplace  realities. 
Our  new  approach,  however,  does  not 
reflect  an  "all-services"  methodology  of 
assessing  dominance,  in  which  a  carrier 
must  be  deemed  dominant  with  respect 
to  all  services  if  it  is  found  to  have 
market  power  over  any  single  service. 
Rather,  our  new  approach  allows  us, 
where  warranted,  to  focus  our  analysis 
on  particular  services  and  limit  our 
assessment  of  market  power  with  regard 
to  only  those  particular  services. 

42.  We  further  adopt  our  tentative 
conclusion  that  we  need  not  delineate 
any  particular  product  markets  to 
analyze  the  market  power  of  a  particular 
carrier  or  group  of  carriers  unless  there 
is  credible  evidence  suggesting  that 
there  is  or  could  be  a  lack  of  competitive 
performance  with  respect  to  a  particular 
service  or  group  of  services.  For 
example,  if  the  price/ cost  ratio  for  a 
particular  interexchange  service  is  four 


times  that  of  the  price/cost  ratio  for  all 
other  interexchange  services,  that  may 
constitute  credible  evidence  of  a  lack  of 
competitive  performance.  We  recognize 
that  the  various  services  available  in  the 
interstate,  domestic,  long  distance 
marketplace  are  changing.  For  example, 
we  noted  in  the  Interexchange  NPRM 
that  "our  finding  (in  the  AT&T 
Reclassification  Order)  that  the  prices  of 
800  directory  assistance  and  analog 
private  line  services  could  profitably  be 
raised  above  competitive  levels  may 
imply  these  services  constitute  distinct 
relevant  product  markets." 
Interexchange  NPRM,  11  FCC  Red  at 
7166.  H  44.  Patterns  of  consumer 
demand  and  the  forces  of  competition 
spur  continual  innovation  and  force 
carriers  constantly  to  reevaluate  current 
services,  remove  outdated  services,  and 
add  new  services  to  the  marketplace.  In 
light  of  these  marketplace  dynamics,  we 
conclude  it  is  best  to  establish  a 
consistent  approach  to  defining  the 
relevant  product  market  that  maintains 
the  flexibility  to  recognize  separate 
product  markets  only  when  there  is 
credible  evidence  indicating  that  there 
is  or  could  be  a  lack  of  competitive 
performance  with  respect  to  a  particular 
service  or  group  of  services. 

43.  Despite  two  commenters' 
recommendations  that  we  identify  for 
all  purposes,  in  this  proceeding, 
particular  services  as  separate  product 
markets,  we  decline  to  do  so  at  this 
time.  We  conclude  that  such  a 
determination  should  only  be  made  in 
the  context  of  assessing  the  market 
power  of  a  particular  carrier  or  group  of 
carriers.  In  this  proceeding,  we  only 
assess  the  market  power  of  BOC 
interLATA  affiliates  and  independent 
LECs.  As  noted  supra  at  ^  29,  any 
modifications  that  we  may  make  to 
decisions  reached  in  the  AT&T 
Reclassification  Order  will  be 
addressed,  as  necessary,  in  further 
proceedings.  We  emphasize,  however, 
that  because  market  definition  is  only 
one  step  in  assessing  market  power, 
changes  made  in  the  approach  to 
defining  relevant  markets  will  not 
necess€trily  produce  different 
assessments  of  market  power.  Unless 
there  is  credible  evidence  suggesting 
that  there  is  or  could  be  a  lack  of 
competitive  performance  with  respect  to 
a  particular  service  or  group  of  services, 
we  will  treat  these  services  together,  by 
analyzing  aggregate  data  that 
encompasses  all  long  distance  services, 
rather  than  information  particular  to 
specific  services.  Such  data  may 
include,  but  not  be  limited  to,  price 
level  of  services,  the  number  of 
competitors,  the  share  of  sales  by 


competitors,  and  the  ease  with  which 
potential  entrants  can  provide  these 
services.  Recognizing  that  we  have 
previously  found  that  there  is 
substantial  competition  with  respect  to 
most  interstate,  long  distance  services, 
such  an  approach  allows  us  to  avoid  the 
burdensome  task  of  delineating  separate 
product  markets  when  there  is  no  other 
credible  evidence  suggesting  that  a 
particular  carrier  or  group  of  carriers  is 
exercising  or  has  the  ability  to  exercise 
market  power,  with  respect  to  a 
particular  service  or  group  of  services. 
Therefore,  we  will  refrain  from 
examining  narrower  relevant  product 
markets  except  when  such  credible 
evidence  has  come  to  our  attention.  As 
we  conclude  infra  at  1  50,  for  purposes 
of  assessing  the  market  power  of  BOC 
interLATA  affiliates  and  independent 
LECs  in  their  provision  of  domestic, 
interstate,  long  distance  services,  we 
need  not  delineate  separate  product 
markets  because  there  is  no  credible 
evidence  in  the  record  that  indicates 
that  there  is  or  will  be  a  lack  of 
competitive  performance  associated 
with  any  particular  long  distance 
service  offered  by  BOC  interLATA 
affiliates  or  independent  LECs. 

44.  We  conclude  that  the  approach  we 
adopt  here  will  not  impose  an  undue 
burden  on  parties  seeking  to  have  the 
Commission  define  narrower  relevant 
product  markets  in  order  to  assess  the 
market  power  of  a  particular  carrier  or 
group  of  carriers.  Such  parties  will  not 
have  to  prove  that  there  is  an  actual  lack 
of  competitive  performance  with  respect 
to  a  particular  service  or  group  of 
services.  Rather,  they  must  only  present 
credible  evidence  that  there  is  or  could 
be  a  lack  of  competitive  performance. 
Credible  evidence  should  include 
information  sufficient  to  identify 
services  that  are  likely  substitutes  and 
the  carrier  or  group  of  carriers  that 
allegedly  possesses  market  power. 
Contrary  to  the  concerns  of  the 
Pennsylvania  Public  Utilities 
Commission,  because  information 
suggesting  a  lack  of  competitive 
performance,  such  as  availability  of 
service  from  a  single  provider,  is  easily 
observable,  we  need  not  require  data 
from  proprietary  sources  for  this 
purpose.  Moreover,  as  we  recognized  in 
the  Tariff  Forbearance  Order,  even  in 
the  absence  of  tariffs  for  interstate, 
domestic,  interexchange  services  offered 
by  non-dominant  carriers,  we  conclude 
that  information  concerning  the  rates, 
terms  and  conditions  for  such  services 
will  stilli>e  readily  accessible  to 
consumers  and  other  interested  parties 
because  customers  will  continue  to 
receive  this  information  through,  inter 


alia,  the  billing  process,  notifications 
required  by  service  contracts  or  state 
consumer  protection  laws,  and 
marketing  materials,  such  as 
advertisements. 

2.  Product  Market  Definition  for  BOC 
InterLATA  Affiliates  and  Independent 
LECs 

a.  Background 

45.  In  the  Non-Accounting  Safeguards 
NPRM.  we  tentatively  concluded  that  if 
we  adopt  the  market  definition 
approach  proposed  in  the  Interexchange 
NPRM,  we  should  treat  all  interstate, 
domestic,  long  distance  services  as  the 
relevant  product  market  for  purposes  of 
determining  whether  BOC  interLATA 
affiliates  have  market  power  in  their 
provision  of  in-region  domestic, 
interstate.  interLATA  services  and 
whether  independent  LECs  have  market 
power  in  their  provision  of  in-region 
domestic,  interstate,  interexchange 
services. 

b.  Comments 

46.  Although  commenters  disagree 
over  whether  the  Commission  should 
adopt  the  approach  to  the  product 
market  definition  proposed  in  the 
Interexchange  NPRM,  most  commenters 
agree  with  the  Commission's  tentative 
conclusion  in  the  Non-Accounting 
Safeguards  NPRM  that  interstate, 
domestic,  long  distance  services  should 
be  treated  as  a  single  product  market  for 
purposes  of  assessing  whether  BOC 
interLATA  affiliates  and  independent 
LECs  have  market  power. 

47.  AT&T  argues  that  the 
interexchange  product  market  definition 
is  irrelevant  to  whether  the  BOCs  could 
abuse  their  power  in  the  local  market  to 
impede  interexchange  competition. 
Instead,  AT&T  contends  that  the  proper 
markets  to  analyze  are  the  local 
exchange  and  exchange  access  service 
markets,  rather  than  the  interexchange 
market.  DOJ  also  argues  that  the  product 
market  definition  is  irrelevant  to 
whether  BOC  interLATA  affiliates  could 
exercise  market  power  in  the  interLATA 
marketplace  because  BOC  interLATA 
affiliates  clearly  do  not  have  the  ability 
to  raise  prices  by  restricting  output. 

48.  BellSouth  contends  that  since  the 
Commission  did  not  redefine  the 
product  market  in  order  to  evaluate 
whether  AT&T  was  a  dominant  carrier, 
it  need  not  reconsider  the  definition  in 
order  to  evaluate  the  competitive  effects 
of  BOC  entry  into  the  interexchange 
market.  USTA  and  GTE  agree  with  the 
Commission's  tentative  conclusion  that 
all  interstate,  domestic,  interexchange 
services  should  be  considered  the 


relevant  product  market  for 
independent  LECs. 

49.  The  Independent  Telephone 
Telecommunications  Alliance  (ITT A) 
contends  that  the  Commission  should 
adopt  a  product  market  defined  as  "all 
telecommunications  services,"  that 
encompasses  such  services  as 
interexchange.  local,  access  and 
wireless  services,  in  recognition  of  'Jie 
new  market  structure  envisioned  by  the 
1996  Act  in  which  finns  will  be 
providing  a  broad  range  of  services.  The 
Competitive  Telecommunications 
Association  (CTA)  contends  that  the 
relevant  product  market  should  include 
those  services  that  rely  on  or  utilize  the 
BOCs'  local  network. 

c.  Discussion 

50.  We  are  aware  of  no  evidence,  nor 
has  any  commenter  presented  any  such 
evidence  in  the  record,  that  suggests 
that  there  is  a  particular  interexchange 
service  or  group  of  services  that  will  be 
provided  by  BOC  interLATA  affiliates  or 
independent  LECs  with  respect  to 
which  there  is  or  could  be  a  lack  of 
competitive  performance.  Moreover,  we 
have  found  previously  that  there  is 
substantial  competition  with  respect  to 
most  interstate,  domestic,  interexchange 
service  offerings.  As  a  result,  we 
conclude  that  we  need  not  conduct  any 
particularized  product  market  inquiry  in 
order  to  evaluate  the  market  power  of 
BOC  interLATA  affiliates  and 
independent  LECs  for  interexchange 
services.  We  conclude  that,  at  this  time 
and  for  purposes  of  determining 
whether  BC3c  interLATA  affiliates  or 
independent  LECs  have  market  power 
in  the  provision  of  domestic,  interstate, 
long  distance  services,  our  assessment 
of  market  power  will  remain  the  same, 
regardless  of  whether  we  examine  each 
individual  long  distance  service, 
different  groupings  of  long  distance 
services,  or  aggregate  data  that 
encompasses  all  long  distance  services. 
Therefore,  in  assessing  the  market 
power  of  BOC  interLATA  affiliates  and 
independent  LECs  in  the  provision  of 
domestic,  interstate,  long  distance 
services,  we  find  it  is  appropriate  at  this 
time  to  evaluate  their  market  power 
with  respect  to  all  interstate,  domestic, 
long  distance  services,  rather  than 
conducting  a  separate  analysis  of  each 
individual  service. 

51.  We  disagree  with  AT&T's 
assertion  that  the  product  market 
definition  is  irrelevant  in  assessing 
whether  BOC  interLATA  affiliates  or 
independent  LECs  possess  market 
power  in  the  domestic,  interstate,  long 
distance  market.  As  discussed  above,  we 
believe  that  a  relevant  product  market 
must  be  defined  before  we  can  evaluate 


whether  a  particular  carrier  or  group  of 
carriers  possesses  market  power.  While 
we  agree  with  AT&T  that  other  factors 
are  important  in  making  our  overall 
assessment  of  market  power,  we 
conclude  that  we  must  define  the 
relevant  product  market  in  order  to 
reach  an  accurate  assessment  of  whether 
BOC  interLATA  affiliates  or 
independent  LECs  possess  market 
power  in  the  domestic,  interstate,  long 
distance  marketplace. 

3.  International  Product  Market  for  BOC 
InterLATA  Affiliates  and  Independmt 
LECs 

52.  In  the  Non-Accounting  Safeguards 
NPRM.  we  tentatively  concluded  that 
we  should  apply  the  current 
international  product  market  definition, 
which  recognizes  international  message 
telephone  service  (IMTS)  and  non-IMTS 
as  separate  product  markets,  for 
purposes  of  determining  whether  BOC 
interLATA  affiliates  and  independent 
LECs  possess  market  power  in  the 
provision  of  international  long  distance 
services. 

53.  MCI  and  NYNEX  generally  agree 
with  the  Commission's  tentative 
conclusion  that  IMTS  and  non-IMTS 
should  be  treated  as  the  relevant 
product  markets  for  international 
services.  USTA  supports  treating 
international  services  as  a  product 
market  separate  from  domestic  services, 
because  international  agreements  and 
regulation  create  different  conditions 
than  exist  for  domestic  interexchange 
services.  Questioning  the  wisdom  of 
dividing  international  services  into  two 
distinct  product  markets,  Sprint  argues 
that  the  Commission  should  retain 
flexibility  to  reflect  the  rapid  changes 
taking  place  in  the  product  market  for 
international  communications.  Sprint 
asserts,  for  example,  that,  where 
providers  engage  in  the  resale  of 
international  private  lines 
interconnected  to  the  public  switched 
network  at  both  ends,  the  distinctions 
between  IMTS  and  non-IMTS  are 
blurred. 

54.  We  conclude  that,  for  purposes  of 
determining  whether  BOC  interLATA 
affiliates  and  independent  LECs  possess 
market  power  in  the  provision  of 
international  long  distance  services,  we 
will  modify  our  tentative  conclusion 
and  examine  aggregate  data  that 
encompasses  all  international  long 
distance  services.  Because  our  approach 
to  defining  relevant  markets  is  hased  on 
fundamental  economic  principles,  we 
find  that  it  is  applicable  for  assessing 
market  power  in  both  the  domestic  and 
international  long  distance  markets. 
Although  we  recognize  that 
international  agreements  and  regulation 
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distinguish  international  long  distance 
service  from  domestic  long  distance 
service,  we  conclude  that,  while  these 
distinctions  may  affect  our  assessments 
of  market  power,  they  do  not  change  our 
approach  to  defining  relevant  markets. 
Therefore,  we  find  that  we  should 
define  the  relevant  product  market,  in 
the  international  context,  as  any 
international  long  distance  service  for 
which  there  are  no  close  substitutes  or 
a  group  of  services  that  are  close 
substitutes  for  each  other,  but  for  which 
there  are  no  other  close  substitutes.  We 
need  only  delineate  specific  product 
markets,  however,  when  there  is 
credible  evidence  suggesting  that  there 
is  or  could  be  a  lack  of  competitive 
performance  with  respect  to  a  particular 
service  or  group  of  services. 

55.  Although  traditionally  we  have 
recognized  IMTS  and  non-IMTS  as 
separate  international  long  distance 
product  markets,  we  conclude,  similar 
to  our  conclusion  in  the  domestic 
context,  that  this  distinction  is  not 
necessary  for  purposes  of  assessing 
whether  BOC  interLATA  affiliates  and 
independent  LECs  possess  market 
power  in  the  international  long  distance 
marketplace  in  this  Order  because  our 
assessment  of  market  power  will  not 
change  whether  we  examine  IMTS  and 
non-IMTS  separately  as  individual 
product  markets  or  analyze  aggregate 
data  that  encompasses  both  IMTS  and 
non-IMTS.  Our  decision  to  analyze 
aggregate  data  that  encompasses  IMTS 
and  non-IMTS,  in  this  particular 
context,  does  not  modify  our  treatment 
of  IMTS  and  non-IMTS  as  separate 
product  markets  under  the  existing 
framework  for  regulating  U.S.  carriers  as 
dominant  in  the  provision  of 
international  services  because  of  the 
market  power  of  an  affiliated  foreign 
carrier. 

C.  Geographic  Market 

1.  Geographic  Market  in  General 

a.  Background 

56.  In  the  Competitive  Carrier 
proceeding,  the  Commission  defined  the 
relevant  geographic  market  as  "the 
United  States  (including  Alaska, 
Hawaii,  Puerto  Rico,  U.S.  Virgin  Islands, 
and  other  U.S.  offshore  points) .  .  . 
with  no  relevant  submarkets."  In  the 
Interexchange  NfPRM,  the  Commission 
tentatively  concluded  that  we  should 
refine  this  analysis  and  define  a  relevant 
geographic  market  for  interstate, 
domestic,  interexchange  services  as  all 
calls,  in  the  relevant  product  market, 
between  two  particular  points.  For 
purposes  of  market  power  analysis, 
however,  the  Commission  tentatively 
concluded  that,  in  general,  we  should 


treat  domestic,  interstate,  interexchange 
calling  as  a  single,  national  market 
because  geographic  rate  averaging,  in 
conjunction  with  the  pervasiveness  of 
ubiquitous  calling  plans,  should  reduce 
the  likelihood  that  a  carrier  could 
exercise  market  power  in  a  single  point- 
to-point  market,  and  because  price 
regulation  of  access  services  and  excess 
capacity  in  interstate  transport  should 
reduce  the  likelihood  that  an 
interexchange  carrier  could  exercise 
market  power  in  most  point-to-point 
markets.  If  there  is  credible  evidence 
suggesting  that  there  is  or  could  be  a 
lack  of  competition  in  a  particular 
point-to-point  market  or  group  of  point- 
to-point  markets  and  there  is  a  showing 
that  geographic  rate  averaging  will  not 
sufficiently  mitigate  the  exercise  of 
market  power  in  that  market  or  group  of 
markets,  we  proposed  to  examine  the 
individual  market  or  group  of  markets 
for  the  presence  of  market  power.  We 
asked  commenters  to  evaluate  this  new 
approach  and  to  suggest  any  other 
possible  approaches. 

b.  Comments 

57.  Many  commenters  oppose  the 
Commission's  proposal  to  define  a 
relevant  geographic  market  for 
interstate,  domestic,  interexchange 
services  as  all  calls  between  two  points, 
although  some  commenters  concede  its 
conceptual  validity.  Those  parties 
opposing  the  point-to-point  market 
definition  generally  advocate  the 
retention  of  Ihe  single  national  market 
definition  adopted  in  the  Competitive 
Carrier  proceeding.  Several  commenters 
claim  that  demand  patterns  based  on  the 
widespread  use  of  ubiquitous  calling 
plans  favor  a  national  market.  Other 
commenters  indicate  that  it  may  be  too 
early  to  define  relevant  geographic 
markets  with  lasting  precision  and  that 
point-to-point  markets  would  not  be 
administrably  viable  because  of  the 
impracticality  of  conducting  a  market 
power  analysis  in  each  point-to-point 
market.  A  number  of  parties  support  our 
proposal  to  treat  interstate, 
interexchange  calling  as  a  single 
national  market  unless  there  is  credible 
evidence  suggesting  that  there  is  or 
could  be  a  lack  of  competition  in  a 
particular  point-to-point  or  group  of 
point-to-point  markets,  and  there  is  a 
showing  that  geographic  rate  averaging 
will  not  sufficiently  mitigate  the 
exercise  of  market  power. 

58.  AT&T  disagrees  with  the 
Commission's  point-to-point  market 
analysis  and  argues  that  a  single 
national  market  definition  reflects  the 
way  that  competitors  have  built  and 
conducted  their  business.  AT&T  also 
notes  that  the  Commission  has  rejected 


point-to-point  markets  on  several 
previous  occasions.  AT&T,  BellSouth, 
USTA  and  NYNEX  emphasize  that 
supply  substitutability  demonstrates 
that  the  market  is  national  because 
several  carriers  have  national  networks 
with  capacity  to  provide  alternate 
routing  and  the  ease  of  constructing  new 
facilities  or  to  resell  services  allows 
carriers  to  enter  the  market  and  expand 
service  rapidly. 

59.  Several  commenters  contend  that 
the  geographic  rate  averaging  and  rate 
integration  requirements  in  the  1996  Act 
and  the  regulatory  regime  overseeing 
access  rates  point  to  the  existence  of  a 
single,  national  market  because  together 
they  ensure  that  the  benefits  of 
competition  in  one  market  will  be 
passed  on  to  customers  in  other 
markets.  Bell  Atlantic  supports  a  single 
national  market  because,  as  long  as 
customers  select  a  carrier  for  nationwide 
coverage,  national  pricing  schemes  will 
drive  the  market,  whether  or  not  certain 
carriers  offer  services  originating  only  in 
a  particular  region.  PacTel  claims  that 
the  trend  toward  uniform,  distance- 
insensitive  pricing  demonstrates  that 
the  interexchange  market  remains  a 
national  one.  USTA  asserts  that  if  point- 
to-point  markets  are  appropriate,  AT&T 
should  not  have  been  classified  as  a 
non-dominant  interexchange  carrier 
because  it  is  the  sole  carrier  serving  a 
number  of  different  cities. 

60.  PacTel  and  GTE  submit  that  a 
single  nationwide  geographic  market  is 
supported  by  economic  theory. 
Commission  precedent,  the  AT&T 
Reclassification  Order,  and  the  1996 
Act.  GTE  acknowledges,  however,  that 
certain  service  providers  may  be  able  to 
take  advantage  of  their  market  power  in 
some  point-to-point  markets,  despite 
geographic  rate  averaging,  regulated 
access  pricing  and  excess  transmission 
capacity.  In  such  situations,  GTE 
recognizes  that  a  narrower  geographic 
market  may  be  appropriate  to  measure 
market  power  if  there  is  credible 
evidence  of  a  lack  of  competition  in  a 
particular  market.  GTE  adds  that,  iTthe 
Commission  does  adopt  a  point-to-point 
approach,  this  analysis  should  apply  to 
IXCs  as  well  as  LECs. 

61.  Ameritech  does  not  oppose  the 
possibility  of  identifying  smaller 
markets  than  the  national  market,  but 
claims  that  it  is  unable  to  identify  any 
such  markets  at  this  time.  DOJ 
acknowledges  that  the  relevant 
geographic  market  theoretically  could 
be  defined  as  all  calls  between  two 
particular  points,  but  argues  that 
examining  markets  at  such  a  level  of 
detail  would  be  impractical. 

62.  LOOS  claims  that,  although,  for 
most  purposes,  the  appropriate  relevant 
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geographic  market  for  interstate, 
interexchange  services  is  national,  the 
division  between  local  and  long 
distance  will  blur  as  competition 
develops  in  the  local  market  and  the 
Commission  must  be  able  to  employ  an 
appropriate  geographic  market 
definition  to  reflect  these  changes. 
ACTA  and  GCI  oppose  the 
Commission's  proposal  to  treat 
interstate,  interexchange  services 
generally  as  a  single  national  market. 
According  to  ACTA,  such  a  definition 
would  overlook  route-specific  pricing 
schemes  designed  to  defeat  competitive 
entry.  GCI  argues  that  certain  obvious 
characteristics,  such  as  a  de  facto  or  de 
jure  monopoly  in  the  provision  of  a 
service. or  a  shortage  of  capacity  in 
interstate  transport,  should  provide 
adequate  justification  for  examining  a 
particular  market  for  the  presence  of 
market  power.  GCI  cites  AT&T/ 
Alascom's  facilities  monopoly  in  rural 
Alaska  and  the  limited  fiber  optic 
capacity  linking  Alaska  to  the 
continental  United  States  as  such 
examples. 

63.  A  few  commenters  propose 
alternative  approaches  for  defining 
relevant  geographic  markets,  including 
markets  based  on  state  boundaries  or 
local  exchange  boundaries  and  markets 
based  on  Metropolitan  Statistical  Areas 
(MSAs),  Basic  Trading  Areas  (BTAs)  or 
Major  Trading  Areas  (MTAs).  See,  e.g., 
Frontier  April  19.  1996  Comments  at  1- 
2;  PaPUC  April  19.  1996  Comments  at 
10-11;  Missouri  Public  Counsel  May  3. 
1996  Reply  at  3.  We  note  that  Rand 
McNally  &  Company  is  the  copyright 
owner  of  the  Basic  Trading  and  Major 
Trading  Area  Listings,  which  list  the 
counties  contained  in  each  BTA.  as 
embodied  in  Rand  McNally's  Trading 
Area  System  Diskette  and  Atlas  & 
Marketing  Guide.  Rand  McNally  has 
licensed  the  use  of  its  copyrighted 
MTA/BTA  listings  and  maps  for  certain 
wireless  telecommunications  services. 
See  Amendment  of  Parts  2  and  90  of  the 
Commission's  Rules  to  Provide  for  the 
Use  of  200  Chaimels  Outside  the 
Designated  Filing  Areas  in  the  896-901 
MHz  and  the  935-940  MHz  Bands 
Allotted  to  the  Specialized  Mobile 
Radio  Pool  (60  FR  21987  (May  4.  1995)). 
GCI  asserts  that,  because  market  power 
does  not  follow  any  preestablished 
lines,  the  Commission  should  conduct  a 
market  power  analysis  for  any  area  for 
which  there  is  a  nonfrivolous  allegation 
of  market  power. 

c.  Discussion 

64.  We  conclude  that  the  geographic 
market  definition  adopted  in  the 
Competitive  Carrier  proceeding  should 
be  revised  to  reflect  the  approach  to 


defining  relevant  markets  contained  in 
the  1992  Merger  Guidelines.  The  1992 
Merger  Guidelines  define  the  relevant 
geographic  market  as  the  "region  such 
that  a  hypothetical  monopolist  that  was 
the  only  present  or  future  producer  of 
the  relevant  product  at  locations  in  that 
region  would  profitably  impose  at  least 
a  'small  but  significant  and 
nontransitory'  increase  in  price,  holding 
constant  the  terms  of  sale  for  all 
products  produced  elsewhere." 
Accordingly,  in  defining  the  relevant 
geographic  market,  one  must  examine 
whether  a  "small  but  significant  and 
nontransitory"  increase  in  the  price  of 
the  relevant  product  at  a  particular 
location  would  cause  a  buyer  to  shift  his 
purchase  to  a  second  location,  so  as  to 
make  the  price  increase  unprofitable.  If 
so.  the  two  locations  should  be 
considered  to  be  in  the  same  geographic 
market.  1992  Merger  Guidelines  at  pp. 
20.573-20,573-3.  In  accordance  with 
the  principles  enunciated  in  the  1992 
Merger  Guidelines,  we  believe  that  long 
distance  calling,  at  its  most  fundamental 
level,  involves  a  customer  making  a 
connection  from  one  specific  location  to 
another  specific  location.  As  we  stated 
in  the  Interexchange  NPRM,  "[w}e 
believe  that  most  telephone  customers 
do  not  view  interexchange  calls 
originating  in  different  locations  to  be 
close  substitutes  for  each  other." 
Therefore,  we  further  conclude  that  we 
will  follow  the  revised  approach  to  the 
geographic  market  definition  proposed 
in  the  Interexchange  NPRM  and  define 
a  relevant  geographic  market  for 
interstate,  domestic,  long  distance 
services  as  all  possible  routes  that  allow 
for  a  connection  from  one  particular 
location  to  another  particular  location 
lie.,  a  point-to-point  market). 
65.  Contrary  to  a  number  of 
commenters,  we  find  that  defining  the 
relevant  geographic  market  as  a  point- 
to-point  market,  rather  than  as  a  single 
national  market,  more  accurately 
reflects  the  fact  that  most  customers  use 
long  distance  services  by  purchasing 
ubiquitous  calling  plans.  A  point-to- 
point  connection  is  a  constituent 
element  of  all  types  of  interstate, 
domestic,  long  distance  services.  (As  we 
described  in  the  Interexchange  NPRM. 
"residential  interexchange  services  can 
be  thought  of  as  a  bundle  of  all  possible 
interexchange  calls  originating  from  a 
single  point  and  terminating  anywhere, 
and  800  service  as  a  bundle  of  interstate, 
interexchange  calls  originating  from  a 
certain  geographic  region  and 
terminating  at  a  specific  point." 
Interexchange  NPRM,  11  FCC  Red  at 
7168.  ISO.)  including  purely  point-to- 
point  services,  (private  line  service  is  an 


example  of  a  pwint-to-point  service)  as 
well  as  point-to-all-points  services 
(Residential  long  distance  service  is  an 
example  of  a  point-to-all-points  service. 
Point-to-all-points  services  can  be 
viewed  as  a  bundle  of  point-to-point 
connections  all  originating  at  the  same 
point.)  and  all-points-to-point  services. 
(Toll  free  8O0  or  888  numbers  that  are 
accessible  from  all  domestic  geographic 
locations  would  be  examples  of  an  all 
points-to-point  service.  An  all-points-to- 
point  service  can  be  viewed  as  a  bundle 
of  point-to-point  connections  that  all 
terminate  at  the  same  point.)  Ubiquitous 
calling  plans  encompass  point-to-all- 
points  services  or  all-points-to-point 
services,  which  are  essentially  a  bundle 
of  point-to-point  connections  serving  a 
common  point.  Although  ubiquitous 
calling  allows  customers  to  make 
multiple  point-to-point  connections 
from  or  to  a  common  point  via  a  single 
source,  it  does  not  change  the  nature  of 
interstate,  domestic,  long  distance 
calling.  From  the  customer's 
perspective,  while  the  calling  plan  itself 
may  be  "ubiquitous"  in  that  it  offers 
nationwide  coverage  from  or  to  a 
common  point,  the  market  to  purchase 
that  plan  is  a  localized  market,  not  a 
national  one.  For  example,  customers 
located  in  Miami  generally  purchase 
calling  plans  that  offer  long  distance 
service  originating  from  Miami.  Any 
calling  plan  that  provides  service 
originating  from  Los  Angeles,  even  if  it 
is  "ubiquitous"  service,  would  not  be  a 
viable  substitute  for  customers  located 
in  Miami.  Accordingly,  we  believe  that 
defining  the  relevant  geographic  market 
as  a  point-to-point  market  is  a  more 
accurate  approach  to  assessing  market 
power  than  a  single  national  market 
definition,  even  assuming  that  most 
long  distance  customers  purchase 
ubiquitous  calling  plans. 

66.  We  recognize,  however,  that 
assessing  market  power  in  each 
individual  point-to-point  market  would 
be  administratively  impractical  and 
inefficient.  Therefore,  we  clarify  our 
proposal  in  the  Interexchange  NPRM  to 
treat,  in  general,  interstate,  long  distance 
calling  as  a  single  national  maxket 
unless  there  is  credible  evidence 
indicating  that  there  is  or  could  be  a 
lack  of  competition  in  a  particular 
point-to-point  market,  and  there  is  a 
showing  that  geographic  rate  averaging 
will  not  sufficiently  mitigate  the 
exercise  of  market  power.  We  conclude 
that  when  a  group  of  point-to-point 
markets  exhibit  sufficiently  similar 
competitive  characteristics  (i.e.,  market 
structure),  we  will  examine  that  group 
of  markets  using  aggregate  data  that 
encompasses  all  point-to-point  markets 


35988         Federal  Register  /  Vol.  62.  No.  128  /  Thursday.  July  3.  1997  /  Rules  and  Regulations 


in  the  relevant  area,  rather  than  examine 
each  individual  point-to-point  market 
separately.  Therefore,  if  we  conclude 
that  the  competitive  conditions  for  a 
particular  service  in  any  point-to-point 
market  are  sufficiently  representative  of 
the  competitive  conditions  for  that 
service  in  all  other  domestic  point-to- 
point  markets,  then  we  will  examine 
aggregate  data,  rather  than  data 
particular  to  each  domestic  point-to- 
point  market.  For  example,  we  could 
analyze  national  market  share  data, 
rather  than  market  share  data  for 
particular  point-to-point  markets.  Such 
a  finding  would  require  that  there  be  no 
credible  evidence  that  there  is  or  could 
be  a  lack  of  competitive  performance  in 
any  point-to-point  market  for  that 
service.  As  noted  in  the  Interexchange 
NPRM,  we  believe  that  geographic  rate 
averaging,  price  regulation  of  exchange 
access  services,  and  the  excess  capacity 
in  interstate  transport  currently  cause 
carriers  to  behave  similarly  in  each 
domestic  point-to-point  market  and 
reduce  the  likelihood  that  carriers  could 
exercise  market  power  in  most  point-to- 
point  markets. 

67.  Unless  there  is  credible  evidence 
suggesting  that  there  is  or  could  be  a 
lack  of  competition  in  a  particular 
point-to-point  market  or  group  of  point- 
to-point  markets,  and  there  is  a  showing 
that  geographic  rate  averaging  will  not 
sufficiently  mitigate  the  exercise  of 
market  power,  we  will  refrain  from 
employing  the  more  burdensome 
approach  of  analyzing  separate  data 
from  each  point-to-point  market.  We 
believe  that,  in  most  cases,  statistics, 
such  as  market  shares,  are  most  usefully 
calculated  based  on  aggregate  data 
covering  all  domestic  point-to-point 
markets.  In  many  point-to-point  markets 
[e.g.,  one  home  to  another  home),  one 
long  distance  carrier  will  have  100 
percent  market  share.  This  does  not 
imply,  however,  that  this  particular  long 
distance  carrier  has  market  power. 
Therefore,  in  using  market  share  as  one 
factor  in  assessing  market  power,  it  is 
important  that  we  examine  market  share 
in  the  broadest  geographic  group  of 
point-to-point  markets  in  which 
competitive  conditions  are  reasonably 
homogeneous. 

68.  In  the  Interexchange  NPRM,  we 
also  sought  comment  on  how  narrowly 
we  should  define  the  points  of 
origination  and  termination  when 
examining  a  point-to-point  market.  The 
relevant  point  in  a  point-to-point  market 
is  the  location  of  a  particular  telephone 
or  other  telecommunications  device.  For 
example,  with  regard  to  residential  long 
distance  service,  the  relevant  point  is 
each  individual  customer's  residence. 
We  recognize  that  assessing  market 


power  at  such  a  level  of  detail  would  be 
administratively  impractical.  We 
conclude,  however,  that  there  is  no  need 
to  define  larger  points  because,  when 
assessing  the  market  power  of  a 
particular  carrier  or  group  of  carriers, 
we  will  treat  together  all  point-to-point 
markets  within  a  boundary  such  that  all 
transactions  carried  out  within  that 
boundary  are  subject  to  the  same 
competitive  conditions.  Therefore,  for 
all  practical  purposes,  we  fully  expect 
that  the  relevant  geographic  area  for 
assessing  market  power  will  usually 
consist  of  multiple  point-to-point 
connections  that  exhibit  the  same 
competitive  conditions.  Because  we  will 
invariably  analyze  a  group  of  point-to- 
point  markets,  there  is  no  practical  need 
to  also  redefine  the  individual  points. 
69.  Although  GCI  has  suggested  that 
we  treat  Alaska  as  a  separate  geographic 
market  in  assessing  the  market  power  of 
AT&T/Alascom,  we  do  not  do  so  in  this 
proceeding.  As  noted  supra  at  notes 
170,  171,  GCI  identified  the  Alaska 
market  as  a  separate  geographic  market. 
We  also  note  that  GCI  has  filed  a 
petition  seeking  reconsideration  of  the 
AT&T  Reclassification  Order,  in  which 
it  argues  that  the  reclassification  of 
AT&T  does  not  apply  to  AT&T/ 
Alascom,  Inc.  because  AT&T/Alascom  is 
still  dominant  in  the  Alaska  market.  See 
GCI  petition  for  reconsideration  or 
clarification  of  AT&T  Reclassification 
Order  (filed  Nov.  22,  1995).  As  noted 
above,  any  modifications  to  decisions 
reached  in  the  AT&T  Reclassification 
Order  that  may  be  necessary  as  a  result 
of  our  decision  here  will  be  addressed, 
as  necessary,  in  further  proceedings.  We 
emphasize,  however,  that,  because 
market  definition  is  only  one  step  in 
assessing  market  power,  changes  made 
in  the  approach  to  defining  relevant 
markets  will  not  necessarily  produce 
different  assessments  of  market  power. 

2.  Geographic  Market  for  BOC 
InterLATA  Affiliates  and  Independent 
LECs 

a.  Background 

70.  In  the  Non-Accounting  Safeguards 
NPRM,  we  tentatively  concluded  that,  if 
we  adopt  the  approach  proposed  in  the 
Interexchange  NPRM,  we  should 
evaluate  a  BOC's  point-to-point  markets 
in  which  calls  originate  in-region 
separately  from  its  point-to-point 
markets  in  which  calls  originate  out-of- 
region,  for  purposes  of  determining 
whether  BOC  interLATA  affiliates  have 
market  power  in  the  provision  of 
interstate,  domestic,  interLATA 
services.  Similarly,  we  tentatively 
concluded  that  we  should  evaluate  an 
independent  LECs  point-to-point 


markets  in  which  calls  originate  in  its 
local  exchange  areas  separately  from  its 
markets  in  which  calls  originate  outside 
those  areas,  for  the  purpose  of 
determining  whether  an  independent 
LEG  possesses  market  power  in  the 
provision  of  interstate,  domestic, 
interexchange  services. 

b.  Comments 

71.  Several  commenters  support  the 
Commission's  tentative  conclusion  that 
it  should  evaluate  a  BOC's  point-to- 
point  markets  in  which  calls  originate 
in-region  separately  from  its  point-to- 
point  markets  in  which  calls  originate 
out-of-region  in  order  to  determine 
whether  a  BOC  interLATA  affiliate 
possesses  market  power  in-regioq.  CTA 
and  LDDS  argue  that  this  approach  is 
supported  by  the  fact  that  Congress 
legislated  different  treatment  for  in- 
region  and  out-of-region  BOC  services. 
Although  LDDS  agrees  with  the 
Commission's  propossd  to  identify 
particular  markets  only  where  credible 
evidence  of  a  lack  of  competition  and  a 
failure  of  geographic  rate  averaging  to 
mitigate  market  power  exists.  LDDS 
argues  that  the  Commission  should  find 
that,  in  light  of  BOC  control  over  the 
origination  and  termination  ends  of 
nearly  all  interstate,  long  distance  calls, 
the  relevant  geographic  market  for  a 
BOC  interLATA  affiliate  will  be  the 
entire  region  bom  which  it  provides 
long  distance  services,  regardless  of 
whether  it  is  part  of  the  region  in  which 
the  BOC  provides  local  exchange  and 
exchange  access  service.  MCI  contends 
that  the  approach  proposed  in  the  Non- 
Accounting  Safeguards  NPRM 
recognizes  that  there  are  greater 
opportunities  for  cross-subsidization 
and  anticompetitive  conduct  for 
interLATA  service  originating  in  a 
BOC's  service  region.  Regardless  of  the 
market  definition,  DOJ  states  that  it  is 
"not  unreasonable"  in  this  proceeding 
for  the  Commission  to  distinguish  a 
BOC's  provision  of  interexchange 
service  outside  its  region  from  provision 
of  such  service  within  its  region.  Sprint 
and  the  New  York  Public  Service 
Department  urge  the  Commission  to 
recognize  that  mergers,  acquisitions, 
and  similar  combinations  by  BOCs  may 
require  consideration  of  geographic 
markets  more  extensive  than  a  BOC's 
own  region. 

72.  The  BOCs  generally  oppose  the 
approach  proposed  in  the  Non- 
Accounting  Safeguards  NPRM  and 
contend  that  the  Commission  should 
treat  domestic,  interstate,  interexchange 
services  as  a  single  national  market  for 
purposes  of  determining  whether  a  BOC 
interLATA  affiliate  possesses  in-region 
market  power.  BellSouth  and  USTA 
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contend  that  all  competing  carriers 
should  be  subject  to  the  same  standards, 
including  the  same  relevant  market 
definitions,  absent  compelling  reasons 
for  disparate  treatment.  BellSouth  and 
USTA  argue  that,  given  the  BOCs'  zero 
market  share,  the  structural  separation 
requirements  emd  regulatory  safeguards 
that  apply  to  a  BOC's  provision  of  long 
distance  services,  and  the 
comprehensive  regulation  of  the  BOCs' 
bottleneck  facilities,  the  Commission's 
assumption  that  BOC  interLATA 
affiliates  may  have  market  power  over 
in-region  interexchange  services  and 
therefore  those  services  may  need  to  be 
examined  separately  from  out-of-region 
services  is  flawed. 

73.  NYNEX  contends  that  the  fact  that 
the  BOCs  are  not  likely  to  begin  offering 
interexchange  services  with  nationwide 
networks  does  not  justify  redefining  the 
geographic  market  because  many 
interexchange  carriers  also  concentrate 
their  offerings  in  particular  regions. 
NYNEX  also  asserts  that  the  1992 
Merger  Guidelines  support  a  single, 
nationwide  geographic  market 
definition  regardless  of  whether 
interexchange  services  provided  by  BOC 
interLATA  s^iliates  originate  in-region 
or  out-of-region.  Bell  Atlantic, 
BellSouth,  and  NYNEX  argue  that 
geographic  rate  averaging  will  prevent 
the  BCXHs  frtim  being  able  to  raise  prices 
selectively  in  targeted  areas.  Moreover, 
these  parties  allege  that  even  if  a  BOC 
attempted  to  raise  rates  on  any  given 
route,  other  carriers  would  respond  by 
offering  lower  rates  because  they  would 
have  sufficient  capacity  available  on 
their  existing  networks  to  be  able  to 
carry  the  BOC  customers  that  they 
would  attract  through  lower  prices. 

74.  USTA  argues  that  the  Commission 
should  not  change  the  single,  national 
geographic  market  definition  in 
assessing  the  market  power  of 
independent  LECs  because:  (1)  The 
national  scope  of  major 
telecommunications  companies  has 
increased  over  the  years,  not  lessened, 
with  the  four  largest  IXCs  controlling 
over  85  percent  of  the  market;  and  (2) 
the  national  market  is  the  relevant 
market  for  independent  LECs,  their 
competitors  and  the  public,  because 
interexchange  service  offerings  are 
generally  ubiquitous,  not  local  or 
regional,  and  pricing,  marketing,  and 
networks  are  all  national  in  scope. 
USTA  adds  that  customers  generally 
purchase  interexchange  services  under 
ubiquitous  calling  plans,  not  on  a  point- 
to-point  basis.  According  to  USTA. 
although  independent  LECs  provide 
local  exchange  services  that  are  regional 
or  local  in  scope,  this  does  not  change 
the  national  nature  of  the  interexchange 


market  because  customers  can  choose 
from  national,  regional  or  local 
providers  of  long  distance  service. 

75.  As  noted  above,  AT&T  asserts  that 
the  geographic  market  definition  is 
irrelevant  in  determining  whether  the 
BOCs  or  independent  LECs  could  abuse 
their  power  in  the  local  market  to 
impede  interexchange  competition. 
AT&T  contends  that  market  definitions 
and  market  share  analyses  are 
unnecessary  when  the  presence  of 
market  power  can  be  proven  directly,  as 
it  can  here  because  of  the  BOCs'  control 
of  the  local  bottleneck,  or  where 
undisputed  power  inone  market  (i.e., 
local  services)  can  be  leveraged  to 
impede  competition  in  a  second  market 
(i.e.,  long  distance).  AT&T  also  asserts, 
however,  that  "while  interexchange 
services  originating  in  a  particular 
BOC's  service  area  generally  could  not 
be  a  separate  geographic  market,  a 
determination  of  the  appropriate 
regulatory  treatment  of  a  BOC's  (or 
independent  LECs)  in-region 
interLATA  services  should  focus  on 
these  areas." 

c.  Discussion 

76.  In  evaluating  whether  BOC 
interLATA  affiliates  and  independent 
LECs  possess  market  power  in  the 
interstate,  domestic,  long  distance 
market,  we  conclude  that  we  generally 
will  follow  the  approach  proposed  in 
the  Non-Accounting  Safeguards  NPRM. 
As  discussed  above,  we  disagree  with 
those  commenters  that  advocate  using  a 
single  national  geographic  market 
definition.  We  conclude  that  a  local 
exchange  carrier's  control  of  the  local 
bottleneck  constitutes  credible  evidence 
that  there  could  be  a  lack  of  competitive 
performance  in  point-to-point  markets 
that  originate  in-region.  Because  we 
expect  that  competitive  conditions  will 
be  different  for  those  point-to-point 
markets  that  originate  in-region  than  for 
those  point-to-point  markets  that 
originate  out-of-region.  we  find  that  our 
analysis  of  market  power  should  reflect 
this  expectation.  In-region.  a  BOCs 
control  over  the  local  bottleneck  may 
give  it  a  competitive  advantage  that  it 
does  not  have  out-of-region,  causing  the 
BOC  to  compete  differently  in-region 
than  out-of-region.  Therefore,  the 
competitive  conditions  in-region  are 
likely  to  be  different  in-region  than  out- 
of-region.  Therefore,  in  determining 
whether  BOC  interLATA  affiliates  have 
market  power  in  the  provision  of 
interstate,  domestic,  interLATA 
services,  we  conclude  that  calls 
originating  from  in-region  point-to-point 
markets  should  be  analyzed  separately 
from  calls  originating  from  out-of-region 
point-to-point  markets.  Similarly,  in 


determining  whether  independent  LECs 
have  market  power  in  the  provision  of 
interstate,  domestic,  interexchange 
services,  we  conclude  that  calls 
originating  in  point-to-point  markets 
within  their  local  service  areas  should 
be  analyzed  separately  from  calls 
originating  in  point-to-point  markets 
outside  those  areas. 

77.  We  adopt  this  bifurcated  analysis 
to  determine  whether  a  BOC  or 
independent  LEC.  through  improper 
cost  allocation  or  discrimination,  could 
use  its  market  power  in  local  exchange 
and  exchange  access  services  to 
disadvantage  long-distance  rivals  of  the 
BOC  interLATA  affiliate  or  independent 
LEC.  Such  improper  cost  allocation  or 
discrimination  might  enable  a  BOC 
interLATA  affiliate  or  independent  LEC 
to  obtain  the  ability  profitably  to  raise 
and  sustain  its  price  for  in-region, 
interstate,  domestic,  long  distance 
services  above  competitive  levels  by 
restricting  its  output  of  long  distance 
services.  We  are  not  persuaded, 
moreover,  that  geographic  rate  averaging 
of  interstate  long  distance  services  alone 
will  necessarily  suffice  to  offset  the 
potential  anticompetitive  effects  of  a 
BOC's  or  independent  LECs  use  of  the 
market  power  resulting  from  its  control 
over  local  access  facilities  because  if  a 
BOC  interLATA  affiliate's  or 
independent  LECs  long  distance 
customers  are  concentrated  in  one 
region,  it  may  be  profitable  to  raise 
prices  above  competitive  levels,  even  if 
geographic  rate  averaging  might  cause  it 
to  lose  market  share  outside  that  region. 
78.  We  reject  AT&T's  contention  that 
the  geographic  market  definition  is 
irrelevant  in  assessing  whether  BOC 
interLATA  affiliates  or  independent 
LECs  possess  market  power.  As 
discussed  above,  we  conclude  that  a 
relevant  geographic  market  must  he 
defined  in  order  to  conduct  an  accurate 
assessment  of  market  power.  While  we 
agree  with  AT&T  that  other  factors  are 
important  in  making  our  overall 
assessment  of  market  power,  we  do  not 
agree  that  we  can  avoid  defining  the 
relevant  geographic  market  if  we  wish  to 
achieve  an  accurate  assessment  of 
whether  BOC  interLATA  affiliates  or 
independent  LECs  possess  market 
power  in  the  longdistance  marketplace. 
Moreover,  we  further  note  that,  in  some 
cases,  it  may  be  necessarj-  to  focus 
specifically  on  the  termination  point 
because  the  local  exchange  carrier  that 
serves  the  end-user  customer  will 
necessarily  have  market  power  with 
regard  to  that  customer. 
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3.  International  Geographic  Market  for 
BOC  InterLATA  Affiliates  and 
Independent  LECs 

79.  In  the  Non-Accounting  Safeguards 
NPRM,  we  tentatively  concluded  that, 
for  purposes  of  assessing  whether  BCXZ 
InterLATA  affiliates  or  independent 
LECs  could  exercise  market  power  in 
the  international  long  distance 
marketplace,  market  power  should  be 
measured  on  a  worldwide,  rather  than 
route-by-route,  basis,  except  for  routes 
on  which  the  carriars  are  affiliated  with 
foreign  carriers  in  the  destination 
market.  MCI.  NYNEX  and  USTA  agree 
with  the  Commission's  tentative 
conclusion. 

80.  In  assessing  whether  BCX] 
interLATA  affiliates  and  independent 
LECs  possess  market  power  in  the 
international  long  distance  marketplace, 
we  adopt  our  tentative  conclusion,  but 
clarify  that  we  will  examine  aggregate 
data  diat  encompasses  all  international 
point-to-point  markets,  unless  there  is 
credible  evidence  suggesting  that  there 
is  or  could  be  a  lack  of  competition  in 
one  or  more  international  point-to-point 
markets.  Of  course,  as  discussed  above, 
we  will  examine  international  point-to- 
point  markets  that  originate  in-region 
separately  from  international  point-to- 
point  markets  that  originate  out-of- 
region.  We  acknowledge  that  myriad 
factors,  including  whether  a  carrier 
controls  100  percent  of  the  capacity  of 
the  U.S.  half  of  a  particular  international 
point-to-point  market,  may  affect  our 
determination  of  whether  each 
international  point-to-point  market  has 
competitive  characteristics  that  are 
sufficiently  similar  to  other  point-to- 
point  markets  in  the  international 
marketplace.  In  classifying  AT&T  as 
non-dominant  in  the  provision  of  IMTS, 
we  generally  analyzed  AT&T's  market 
power  on  a  worldwide  basis  as  a 
surrogate  for  a  route-by-route  analysis, 
except  a  route-by-route  analysis  was 
employed  to  scrutinize  those  markets 
that  have  not  supported  entry  by 
competing  U.S.  carriers.  A  route-by- 
route  approach  also  was  used  to  analyze 
the  competitive  impact  of  AT&T's 
affiliations  and  alliances  with  foreign 
carriers  on  particular  U.S.  international 
routes.  In  the  Matter  of  Motion  of  AT&T 
Corp.  to  be  Declared  Non-Dominant  for 
International  Service,  Order,  FCC  96- 
209,  at  H  32  (rel.  May  14,  1996).  In  such 
cases,  it  may  be  necesseiry  to  conduct  a 
more  particulau'ized  analysis  and 
examine  certain  individual  international 
point-to-point  markets  or  groups  of 
point-to-point  markets  separately. 
Because  no  such  factors  currenUy  apply 
or,  we  believe,  are  likely  to  apply  to  any 
BOC  interLATA  affiliate  or  independent 


LEC,  however,  we  find  that  each 
individual  international  point-to-point 
market  exhibits,  similar  competitive 
characteristics  to  all  other  international 
point-to-point  markets.  Therefore,  it  is 
uimecessary  for  us  to  conduct  a  separate 
analysis  for  each  international  point-to- 
point  market,  given  the  administrative 
burdens  associated  with  such  an 
inquiry.  Our  decision  here  to  examine 
aggregate  data  that  encompasses  all 
international  point-to-point  markets 
does  not  modify  our  existing  route-by- 
route  approach  to  consider  whether  U.S. 
carriers  affiliated  with  a  foreign  carrier 
should  be  regulated  as  dominant  in  the 
provision  of  international  services 
because  they  are  affiliated  with  a  foreign 
carrier  that  exercises  market  power  in  a 
foreign  market. 

IV.  Classification  of  BOC  Interlata 
Affiliates  and  Independent  LECS  as 
Dominant  or  Non-Dominant  Carriers  in 
the  Provision  of  in-Region  Long 
Distance  Services 

81.  In  this  section,  we  consider 
whether  we  should  continue  the 
dominant  carrier  classification  that 
under  our  rules  would  apply  to  the  BOC 
interLATA  affiliates  in  the  provision  of 
in-region.  interstate,  domestic, 
interLATA  services.  As  previously 
discussed,  for  convenience,  we  use  the 
term  "BOC  interLATA  affiliates"  to  refer 
to  the  separate  affiliates  established  by 
the  BOCs,  in  conformance  with  section 
272(a)(1),  to  provide  in-region, 
interLATA  services.  See  supra  n.  12.  In 
order  to  reclassify  the  BOC  interLATA 
affiliates  as  non-dominant,  our  rules 
require  us  to  conclude  that  they  will  not 
possess  market  power  in  the  provision 
of  those  interLATA  services  in  the 
relevant  product  and  geographic 
markets.  Our  analysis  of  whether  the 
BOC  interLATA  affiliates  should  be 
classified  as  dominant  or  non-dominant 
in  the  provision  of  in-region.  interstate, 
domestic,  interLATA  services  has  no 
bearing  on  the  determination  of  whether 
a  BOC  interLATA  affiliate  has  satisfied 
the  requirements  of  section  271(d)(3), 
and  it  should  not  to  be  interpreted  as 
prejudging  such  determinations  in  any 
way.  We  also  consider  whether  we 
should  modify  the  regulatory  regime 
adopted  in  the  Competitive  Carrier  Fifth 
Report  and  Order  for  the  regulation  of 
in-region.  interstate,  domestic, 
interexchange  services  provided  by 
independent  LECs.  Finally,  we  consider 
whether  we  should  apply  the  same 
regulatory  classification  to  the  BOC 
interLATA  affiliates'  and  independent 
LECs'  provision  of  in-region, 
international  services  as  we  adopt  in 
this  proceeding  for  their  provision  of  in- 
region,  interstate,  domestic,  long 


distance  services.  This  proceeding  does 
not  modify  the  Commission's  separate 
framework,  adopted  in  the  International 
Services  Order  and  Foreign  Carrier 
Entry  Order,  for  regulating  United  States 
international  carriers  (including  BOC 
interLATA  affiliates  or  independent 
LECs)  as  dominant  on  routes  where  an 
affiliated  foreign  carrier  has  the  ability 
to  discriminate  in  favor  of  its  U.S. 
affiliate  through  control  of  bottleneck 
services  or  facilities  in  the  foreign 
destination  market.  See  infra  ^  139. 

A.  Classification  of  BOC  InterLATA 
Affiliates 

82.  We  conclude  that  the 
requirements  established  by,  and  the 
rules  implemented  pursuant  to,  sections 
271  and  272,  together  with  other 
existing  rules,  sufficiently  limit  a  BOC's 
ability  to  use  its  market  power  in  the 
local  exchange  or  exchange  access 
markets  to  enable  its  interLATA  affiliate 
profitably  to  raise  and  sustain  prices  of 
in-region.  interstate,  domestic. 
interLATA  services  significantly  above 
competitive  levels  by  restricting  the 
affiliate's  own  output.  We  therefore 
classify  the  BOCs'  section  272 
interLATA  affiliates  as  non-dominant  in 
the  provision  of  these  services.  We  also 
conclude  that  we  should  apply  the  same 
regulatory  classification  to  the  BOC 
interLATA  affiliates'  provision  of  in- 
region,  international  services  as  we 
adopt  for  their  provision  of  in-region. 
interstate,  domestic,  interLATA 
services. 

1.  Definition  of  Market  Power  and  the 
Limits  of  Dominant  Carrier  Regiilation 

a.  Background 

83.  In  the  Non- Accounting  Safeguards 
NPRM.  we  noted  that  there  are  two 
ways  in  which  a  carrier  can  profitably 
raise  and  sustain  prices  above 
competitive  levels  and  thereby  exercise 
market  power.  Non-Accounting 
Safeguards  NPRM  at  ^  131.  For 
convenience,  we  refer,  as  we  did  in  the 
Notice,  to  a  carrier's  ability  to  engage  in 
such  a  strategy  as  the  ability  to  "raise 
prices."  First,  a  carrier  may  be  able  to 
raise  prices  by  restricting  its  own  output 
(which  usually  requires  a  large  market 
share);  second,  a  carrier  may  be  able  to 
raise  prices  by  increasing  its  rivals'  costs 
or  by  restricting  its  rivals'  output 
through  the  carrier's  control  of  an 
essential  input,  such  as  access  to 
bottieneck  facilities,  that  its  rivals  need 
to  offer  their  services.  Id.  We  also  noted 
that  economists  have  recognized  these 
different  ways  to  exercise  market  power 
by  distinguishing  between  "Stiglerian" 
market  power,  which  is  the  ability  of  a 
firm  profitably  to  raise  and  sustain  its 
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price  significantly  above  the 
competitive  level  by  restricting  its  own 
output,  and  "Bainian"  market  power, 
which  is  the  ability  of  a  firm  profitably 
to  raise  and  sustain  its  price 
significantly  above  the  competitive  level 
by  raising  its  rivals'  costs  and  thereby 
causing  the  rivals  to  restrain  their 
output.  T.G.  Krattenmaker,  R.H.  Lande, 
and  S.C.  Salop,  Monopoly  Power  and 
Market  Power  in  Antitrust  Law,  76  Geo. 
L.J.  241,  249-53  (1987).  We  sought 
comment  on  whether  the  BOC 
interLATA  affiliates  should  be  classified 
as  dominant  carriers  in  the  provision  of 
in-region,  interstate,  domestic, 
interLATA  services  under  our  rules  only 
if  we  find  that  the  affiliates  have  the 
ability  to  raise  prices  of  those  services 
by  restricting  their  own  output,  or 
whether  we  should  also  classify  the 
affiliates  as  dominant  if  the  BOCs  have 
the  ability  to  raise  prices  by  raising  the 
costs  of  their  affiliates'  interLATA 
rivals. 

b.  Comments 

84.  Most  conunenters  that  address  this 
issue,  including  DOJ,  argue  that  the  BOC 
interLATA  affiliates  should  be  classified 
as  dominant  only  if  they  have  the  ability 
to  raise  the  prices  of  interLATA  services 
by  restricting  their  own  output.  MCI  and 
AT&T  contend,  however,  that  we  should 
also  classify  a  BOC  interLATA  affiliate 
as  dominant  if  it  (or  its  BOC  parent)  has 
the  ability  to  raise  the  costs  or  restrict 
the  output  of  the  affiliate's  rivals 
through  control  of  an  essential  input, 
such  as  exchange  access,  or  the  ability 
to  raise  the  prices  paid  by  the  affiliate 
and  its  rivals  for  exchange  access.  MCI 
claims  that,  even  if  consumer  prices  are 
not  raised  immediately,  a  BOC's  ability 
to  impose  excessive  costs  on  or  to 
restrict  essential  inputs  to  its 
interexchange  rivals  presents  a  long-run 
harm  to  competition  because  it  will 
make  the  BOC's  rivals  weaker 
competitors,  and  thereby  reduce  their 
output  and  make  consumer  price 
increases  inevitable.  MCI  asserts  that 
raising  rivals'  costs  is,  in  fact,  likely  to 
result  in  an  increase  in  the  BOC 
interLATA  affiliate's  rates,  which  could 
be  prevented  by  dominant  carrier 
regulation. 

c.  Discussion 

85.  We  conclude  that  the  BOC 
interLATA  affiliates  should  be  classified 
as  dominant  carriers  in  the  provision  of 
in-region,  interstate,  domestic, 
interLATA  services  oidy  if  the  affiliates 
have  the  ability  to  raise  prices  of  those 
services  by  restricting  their  own  output 
of  those  services.  As  we  stated  in  the 
NPRM,  we  believe  that  our  dominant 
carrier  regulations  are  generally 


designed  to  prevent  a  carrier  from 
raising  prices  by  restricting  its  output 
rather  than  to  prevent  a  carrier  from 
raising  its  prices  by  raising  its  rivals' 
costs.  Non-Accounting  Safeguards 
NPRM  at  1 132.  Accord  NYNEX  Aug. 
15,  1996  Comments  at  51;  USTA  Aug. 
15,  1996  Comments  at  47;  DOJ  Aug.  30, 
1996  Reply  at  16.  As  noted  in  the 
NPRM,  the  definitions  of  market  power 
cited  by  the  Commission  in  the 
Competitive  Carrier  Fourth  Report  and 
Order  referred  to  the  concept  of  a  carrier 
raising  price  by  restricting  its  own 
output.  Non-Accounting  Safeguards 
NPRM  at  1 132  (citing  Competitive 
Carrier  Fourth  Report  and  Order,  95 
FCC  2d  at  558, 1^  7,  8).  In  fact,  these 
regulations  were  adopted  at  a  time  when 
AT&T  was  essentially  a  monopoly 
provider  of  domestic  long  distance 
services.  As  discussed  below, 
application  of  these  regulations  to  a 
carrier  that  does  not  have  the  ability  to 
raise  long  distance  prices  by  restricting 
its  own  output  could  lead  to 
incongruous  results. 

86.  Even  AT&T  acknowledges  that  at 
least  some  of  the  dominant  carrier 
regulations,  such  as  price  ceilings  and 
more  stringent  section  214 
requirements,  are  not  designed  to 
address  the  potential  problems 
associated  with  BOC  entry  into 
competitive  markets.  For  example, 
although  we  recognize,  as  discussed 
below,  that  there  are  ciixnimstances  in 
which  price  cap  regulation  (including 
price  floors)  of  a  BOC  interLATA 
affiliate's  rates  might  decrease  a  BOC's 
ability  to  engage  in  anticompetitive 
conduct,  (We  also  conclude  below  that 
price  cap  regulation  of  the  BOCs' 
exchange  access  services  will  reduce  the 
BOCs'  incentive  to  misallocate  the  costs 
of  their  affiliates'  interLATA  services. 
See  infra  ^  106.)  we  believe  that  in  this 
situation  the  disadvantages  of  price  cap 
regulation  outweigh  its  benefits. 
Similarly,  we  question  whether  more 
stringent  section  214  requirements 
would  be  an  efficient  means  of 
addressing  the  concerns  raised  by  BOC 
entry.  Congress  enacted  the  facilities- 
authorization  requirements  in  section 
214  and  subsequent  amendments 
primarily  to  prevent  investment  in 
unnecessary  new  plant  by  rate-base 
regulated  common  carriers  and  to  bar 
service  discontinuance  in  areas  served 
by  a  single  carrier.  See  Competitive 
Carrier  First  Report  and  Order,  85  FCC 
2d  at  39. 1 114.  See  also  H.  Averch  and 
L.  L.  Johnson,  Behavior  of  the  Firm 
under  Regulatory  Constraint,  52  Amer. 
Econ.  Rev.  1053  (1962)  (a  firm  under 
rate  of  return  regulation  has  an 
incentive  to  invest  in  more  than  the 


efficient  amount  of  plant  in  order  to 
increase  the  value  of  its  rate  base). 
Because  we  previously  have  found  that 
markets  for  long  distance  services  are 
substantially  competitive  in  most  areas, 
marketplace  forces  should  effectively 
deter  carriers  that  face  competition  from 
engaging  in  the  practices  that  Congress 
sought  to  address  through  the  section 
214  requirements.  For  example,  a  carrier 
facing  competition  lacks  the  incentive  to 
invest  in  unneeded  facilities,  because  it 
cannot  extract  additional  revenue  from 
its  long  distance  customers  to  recoup 
the  cost  of  those  facilities.  If  such  a 
carrier  discontinues  service  in  an  area 
where  it  faces  competition,  its 
customers  could  turn  to  the  carrier's 
competitors  for  service.  Because 
marketplace  forces  generally  eliminate 
the  need  for  regulatory  requirements 
imposed  by  section  214,  we  have 
granted  a  blanket  section  214 
authorization  to  non-dominant  carriers 
such  that  they  no  longer  must  obtain 
prior  approval  to  provide  domestic  long 
distance  service  or  add  new  facilities 
and  we  impose  less  stringent 
requirements  on  non-dominant  carriers 
that  are  discontinuing  service.  47  CFR 
§§63.07,  63.71.  Section  63.07  requires 
non-dominant  carriers  to  report  the 
acquisition  or  construction  of  initial  or 
additional  circuits  to  the  Commission 
on  a  semi-annual  basis,  while  section 
63.71  imposes  certain  notification 
requirements  on  non-dominant  carriers 
that  plan  to  reduce,  impair,  or 
discontinue  service.  We  recognize  that, 
for  certain  areas,  such  as  those  served  by 
a  single  interexchange  carrier  or  where 
equal  access  has  not  been  implemented, 
it  may  still  be  appropriate  for  the 
Commission  to  review  a  carrier's 
proposal  to  discontinue  service. 

87.  We  recognize  that  certain  aspects 
of  dominant  carrier  regulation  might 
constrain  a  BOC's  ability  to  raise  the 
costs  of  its  affiliate's  interLATA  rivals  or 
engage  in  other  anticompetitive 
conduct.  For  example,  requiring  a  BOC 
interLATA  affiliate  to  file  its  tariffs  with 
advance  notice  and  cost  support  data 
might  help  to  detect  and  prevent 
predatory  pricing,  particularly  if 
coupled  with  a  price  floor  on  the 
affiliate's  interLATA  services.  Price  cap 
regulation  of  a  BOC  interLATA 
affiliate's  interLATA  services  may  deter 
a  BOC  from  raising  the  costs  of  its 
affiliate's  rivals  through  discrimination 
or  other  anticompetitive  conduct  by 
limiting  the  profit  the  affiliate  could 
earn  as  a  result  of  the  anticompetitive 
conduct.  As  we  stated  in  the  Notice, 
however,  price  cap  regulation  of  a  BOC 
interLATA  affiliate's  interLATA 
services  generally  would  not  prevent  a 
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BOC  from  raising  its  affiliate's  rivals 
costs  through  discrimination  or  other 
anticompetitive  conduct.  Non- 
Accounting  Safeguards  NPRM  at  'i  132. 
It  also  would  not  prevent  the  affiliate 
from  profiting  from  the  BOC's  raising 
rivals'  costs  through  increased  market 
share.  Id.  See  also  DOJ  Aug.  30.  1996 
Reply  at  28  (impact  of  price  cap 
regulation  on  affiliate  pricing,  and 
therefore  its  deterrence  effect,  is  not  so 
clear).  Nevertheless,  the  fact  that  these 
measures  might  help  to  deter  a  BOC  or 
its  interLATA  affiliate  from  engaging  in 
certain  types  of  anticompetitive  conduct 
is  not.  by  itself,  a  sufficient  basis  for 
imposing  dominant  carrier  regulations 
on  the  BOC  interLATA  affiliates.  We 
should  also  consider  whether  and  to 
what  extent  these  regulations  would 
dampen  competition  and  whether  other 
statutory  and  regulatory  provisions 
would  accomplish  the  same  objectives 
while  imposing  fewer  burdens  on  the 
carriers  and  the  Commission.  Dominant 
carrier  regulation  should  be  imposed  on 
the  BOC  interLATA  affiliates  only  if  the 
benefits  of  such  regulation  outweigh  the 
burdens  that  would  be  imposed  on 
competition,  service  providers,  and  the 
Commission. 

88.  The  Commission  has  long 
recognized  that  the  regulations 
associated  with  dominant  carrier 
classification  can  dampen  competition. 
For  example,  advance  notice  periods  for 
tariff  filings  can  stifle  price  competition 
and  marketing  innovation  when  applied 
to  a  competitive  industry.  In  the  Tariff 
Forbearance  Order,  we  eliminated  tariff 
filing  requirements  for  non-dominant 
carriers  pursuant  to  our  forbearance 
authority  under  the  Communications 
Act  and  ordered  all  non-dominant 
interexchange  carriers  to  cancel  their 
tariffs  for  interstate,  domestic, 
interexchange  services  within  nine 
months  from  the  effective  date  of  the 
Order.  Tariff  Forbearance  Order  at  1  3. 
As  previously  noted,  the  Tariff 
Forbearance  Order  is  currently  subject 
to  a  judicial  stay.  We  concluded  that  a 
regime  without  non-dominant 
interexchange  carrier  tariffs  for 
interstate,  domestic,  interexchange 
services  will  be  the  most  pro- 
comf)etitive.  deregulatory  system.  We 
also  found  that  not  permitting  non- 
dominant  interexchange  carriers  to  file 
tariffs  with  respect  to  interstate, 
domestic,  interexchange  services  will 
enhance  competition  among  providers 
of  such  services,  promote  competitive 
market  conditions,  and  achieve  other 
objectives  that  are  in  the  public  interest. 
We  further  concluded  that  continuing  to 
require  non-dominant  interexchange 
carriers  to  file  tariffs  for  interstate, 


domestic,  interexchange  services  would 
reduce  incentives  for  competitive  price 
discounting,  constrain  carriers'  ability  to 
make  rapid,  efficient  responses  to 
changes  in  demand  and  cost,  impose 
costs  on  carriers  that  attempt  to  make 
new  offerings,  and  prevent  customers 
from  seeking  out  or  obtaining  service 
arrangements  specifically  tailored  to 
their  needs. 

89.  Requiring  the  BOC  interLATA 
affiliates  to  file  tariffs  on  advance  notice 
and  with  cost  support  data  would 
impose  even  more  significant  costs  and 
burdens  on  the  interLATA  affiliates 
than  the  one-day  notice  period  formerly 
required  of  non-dominant  carriers  and 
would  adversely  affect  competition. 
Moreover,  these  requirements  could 
undermine  at  least  some  of  the  benefits 
otherwise  gained  by  eliminating  tariff 
filing  by  non-dominant  domestic 
interexchange  csuriers.  In  the  Tariff 
Forbearance  Order,  we  found  that  tacit 
coordination  of  prices  for  interstate, 
domestic,  interexchange  services,  to  the 
extent  it  exists,  would  be  more  difficult 
if  we  eliminate  tariffs,  because  price  and 
service  information  about  such  services 
provided  by  non-dominant 
interexchange  carriers  would  no  longer 
be  collected  and  available  in  one  central 
location.  Upon  full  implementation  of 
that  Order,  no  interexchange  carrier  will 
be  obligated  (or  permitted)  to  file  tariffs 
for  interstate,  domestic,  interexchange 
■services.  Upon  full  implementation  of 
this  Order,  all  domestic  interexchange 
carriers  will  be  regulated  as  non- 
dominant  carriers.  See  infra  section 
rV.B.  ff  we  were  to  require  BOC 
interLATA  affiliates  to  file  tariffs  for 
interstate,  domestic,  interexchange 
services,  the  ready  availability  of  that 
information  might  facilitate  tacit 
coordination  of  prices.  We  also  believe 
that  such  requirements  would  impose 
significant  administrative  burdens  on 
the  Commission  and  the  BOC 
interLATA  affiliates,  particularly  to  the 
extent  they  encourage  the  affiliates' 
interLATA  competitors  to  challenge  the 
affiliates'  interLATA  rates  in  order  to 
impede  the  affiliates'  ability  to  compete. 
90.  We  find  that  the  other  regulations 
associated  with  dominant  carrier 
classification  can  also  have  undesirable 
effects  on  competition.  Although  a  price 
floor  might  help  prevent  a  BOC 
interLATA  affihate  from  pricing  below 
its  cost,  a  price  floor,  if  set  too  high, 
could  prevent  consumers  from  enjoying 
lower  prices  resulting  from  real 
efficiencies.  The  required  cost  support 
data  can  also  discourage  the 
introduction  of  innovative  new  service 
offerings,  because  it  requires  a  carrier  to 
reveal  its  financial  information  to  its 
competitors. 


91.  As  we  discussed  in  the  NPRM,  we 
t)elieve  that  other  regulations  applicable 
to  the  BOCs  and  their  interLATA 
affiliates  will  address  the 
anticompetitive  concerns  raised  in  the 
NPRM  in  a  less  burdensome  manner. 
For  example,  a  BOC's  ability  to  engage 
in  a  "price  squeeze"  by  raising  its  prices 
for  access  services  (Under  this  scenario, 
a  BOC  would  raise  the  price  of  access 
to  all  interexchange  carriers,  including 
its  affiliate.  This  would  cause  competing 
interLATA  carriers  either  to  raise  their 
retail  interLATA  rates  in  order  to 
maintain  the  same  profit  margins  or  to 
attempt  to  preserve  their  market  share 
by  not  raising  their  prices  to  reflect  the 
increase  in  access  charges,  thereby 
reducing  their  profit  margins.  If  the 
competing  in-region  interLATA  service 
providers  raised  their  prices  to  recover 
the  increased  access  charges,  the  BOC 
interLATA  affiliate  could  seek  to 
expand  its  market  share  by  not  matching 
the  price  increase.  See  infra  H  125.)  (as 
opposed  to  a  BOC  affiliate's  lowering  its 
long  distance  prices  even  when  the  BOC 
has  not  lowered  its  access  prices)  is 
limited  by  price  cap  regulation  of  those 
services.  The  nondiscrimination  and 
structural  separation  requirements  set 
forth  in  section  272  and  our  rules 
thereunder,  price  cap  regulation  of  the 
BOCs'  exchange  access  services,  and  the 
Commission's  affiliate  transaction  rules 
sufficiently  reduce  the  risk  of  successful 
anticompetitive  discrimination  and 
improper  allocation  of  costs.  We  agree 
with  DOJ  that  applying  dominant  carrier 
regulation  to  an  affiliate  in  a 
downstream  market  would  be  "at  best  a 
clumsy  tool  for  controlling  vertical 
leveraging  of  market  power  by  the 
parent,  if  the  parent  can  be  directly 
regulated  instead."  In  the  Non- 
Accounting  Safeguards  Order  (62  PR 
2927  (January  21,  1997))  and 
Accounting  Safeguards  Order  (62  PR 
10220  (March  6, 1997)),  we  adopted 
regulations  to  constrain  the  BOCs' 
ability  to  use  their  market  power  in 
local  exchange  and  exchange  access 
services  to  engage  in  anticompetitive 
conduct  in  competitive  markets.  We 
therefore  reject  AT&T  and  MCI's 
contention  that  a  BOC's  ability  to  engage 
in  such  conduct  would  provide  a 
legitimate  basis  for  classifying  its 
affiliate  as  dominant  in  the  provision  of 
in-region,  interstate,  domestic, 
interLATA  services. 

92.  We  find  that  the  entry  of  the  BOC 
interLATA  affiliates  into  the  provision 
of  interLATA  services  has  the  potential 
to  increase  price  competition  and  lead 
to  innovative  new  services  and 
marketing  efficiencies.  We  see  no  reason 
to  saddle  the  BOC  interLATA  affiliates 
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with  regulations  that  are  not  well-suited 
to  prevent  the  risks  associated  with  BOC 
entry  into  in-region,  interstate, 
domestic,  interLATA  services.  We, 
therefore,  conclude  that  the  BOC 
interLATA  affiliates  should  be  classified 
as  dominant  carriers  only  if  they  have 
the  ability  to  raise  prices  by  restricting 
their  own  output. 

2.  Classification  of  BOC  InterLATA 
Affiliates  in  the  Provision  of  In-Region, 
Interstate,  Domestic,  InterLATA 
Services 

a.  Traditional  Market  Power  Factors 
(other  than  control  of  bottleneck 
facilities) 


i.  Background 

93.  In  the  Non-Accounting  Safeguards 
NPRM,  we  noted  that,  in  determining 
whether  a  firm  possesses  market  power, 
the  Commission  has  previously  focused 
on  certain  well-established  market 
features,  including  market  share,  supply 
and  demand  substitutability.  the  cost 
structure,  size  or  resources  of  the  firm, 
and  control  of  bottleneck  facilities.  We 
sought  comment  on  the  application  of 
these  factors  in  determining  whether  the 
BOC  interLATA  affiliates  should  be 
classified  as  dominant  or  non-dominant. 

ii.  Comments 

94.  Most  commenters  that  address  the 
issue  agree  that  each  of  the  traditional 
market  factors  weighs  in  favor  of 
classifying  the  BOC  interLATA  affiliates 
as  non-dominant.  According  to 
Ameritech,  it  is  inconceivable  that  a 
BOC  interLATA  affiliate  "could  bring 
AT&T  to  its  knees  quickly"  because  the 
affiliates  will  enter  the  long-distance 
market  with  no  customers,  no  traffic,  no 
revenues,  and  no  presubscribed  lines 
and  will  be  competing  against  some  500 
incumbent  carriers,  including  AT&T, 
MCI  and  Sprint,  all  of  which  are  well- 
established  in  the  market.  Ameritech 
and  U  S  West  also  claim  that,  in 
considering  whether  to  classify  the  BOC 
interLATA  affiliates  as  dominant,  the 
Commission  should  consider  only 
whether  the  BOC  interLATA  affiliates 
will  have  market  power  upon  entry,  not 
whether  they  will  "quickly  gain"  such 
market  power. 

95.  The  California  Cable  Television 
Association  (CCTA)  contends,  however, 
that  a  BOC  interLATA  affiliate's  initial 
zero  market  share  should  not  dissuade 
the  Commission  from  retaining 
dominant  carrier  regulation  because,  as 
an  entity  affiliated  with  the  dominant 
provider  in  the  state,  it  will  have 
enormous  advantages  particularly  in 
terms  of  brand  identification.  CCTA 
further  argues  that  it  is  likely  that  these 
affiliates  will  seek  to  capitalize  on  their 


parental  lineage  by  using  some  or  all  of 
the  BOCs'  logos  or  other  branding 
mechanisms.  LDDS  asserts  that  market 
share  in  and  of  itself  is  not  a  measure 
of  market  power,  but  rather  is  one  of 
many  possible  indications  that  market 
power  may  exist  in  a  certain  market. 

iii.  Discussion 

96.  We  find  that  each  of  the 
traditional  market  factors  (excluding 
bottleneck  control)  supports  a 
conclusion  that  the  BOC  interLATA 
affiliates  will  not  have  the  ability  to 
raise  price  by  restricting  their  output 
upon  entry  or  soon  thereafter.  As  stated 
in  the  NPRM,  the  fact  that  each  BOC 
interLATA  affiliate  initially  will  have 
zero  market  share  in  the  provision  of  in- 
region,  interstate,  domestic,  interLATA 
services  suggests  that  the  affiliate  will 
not  initially  be  able  to  raise  price  by 
restricting  its  output.  As  discussed  in 
the  NPRM,  however,  we  find  that  this 
factor  is  not  conclusive  in  determining 
whether  a  BOC  interLATA  affiliate 
should  be  classified  as  dominant, 
t)ecause  the  affiliate's  zero  market  share 
results  from  its  exclusion  from  the 
market  until  now,  and,  the  affiliate 
potentially  could  gain  significant  market 
share  upon  entry  or  shortly  thereafter, 
because  of  its  brand  identification  with 
in-region  customers,  possible 
efficiencies  of  integration,  and  the 
BOC's  ability  potentially  to  raise  the 
costs  of  its  affiliate's  interLATA  rivals. 
97.  As  to  supply  substitutability,  we 
note  that  the  Commission  has 
previously  found  that  the  excess 
capacity  of  AT&T's  competitors  is 
sufficient  to  constrain  AT&T's  exercise 
of  market  power.  In  light  of  that  finding, 
we  conclude  that  AT&T  and  its 
competitors,  which  currently  serve  all 
interLATA  customers,  should  be  able  to 
expand  their  capacity  sufficiently  to 
attract  a  BOC  interLATA  affiliate's 
customers  if  the  affiliate  attempts  to 
raise  its  interLATA  prices.  As  we 
discussed  in  the  NPRIvi,  the 
Commission  also  recently  found  that  the 
purchasing  decisions  of  most  customers 
of  domestic  interexchange  services  are 
sensitive  to  changes  in  price,  and 
customers  would  be  willing  to  shift 
their  traffic  to  an  interexchange  carrier's 
rival  if  the  carrier  raises  its  prices.  The 
existence  of  such  demand 
substitutability  supports  the  conclusion 
that  the  BOC  interLATA  affiliates  will 
not  have  the  ability  to  raise  prices  by 
restricting  their  output.  Finally,  given 
the  presence  of  existing  interexchange 
carriers,  including  such  leirge  well 
established  carriers  as  AT&T.  MCI, 
Sprint,  and  LDDS.  we  find  that  the  cost 
structure,  size,  and  resources  of  the  BOC 
interLATA  affiliates  are  not  likely  to 


enable  them  to  raise  prices  above  the 
competitive  level  for  their  domestic 
interLATA  ser\'ices.  Although  the  BOCs' 
brand  identification  and  possible 
efficiencies  of  integration  may  give  the 
BOC  interLATA  affiliates  certain  cost 
advantages  in  attracting  customers,  their 
lack  of  nationwide  facilities-based 
networks  would  appear  to  put  them  at 
a  disadvantage  relative  to  the  four 
largest  interexchange  carriers,  as  noted 
by  Ameritech,  particularly  because  the 
cost  of  resold  long  distances  services 
will  generally  exceed  the  marginal  cost 
of  providing  those  services. 

b.  BOC  Control  of  Bottleneck  Access 
Facilities 

i.  Background 

98.  In  the  Non- Accounting  Safeguards 
NPRM,  we  noted  that,  in  assessing 
whether  a  BOC  interLATA  affiliate 
would  possess  market  power  in  the 
provision  of  in-region.  interstate, 
domestic.  interLATA  services,  we  must 
also  consider  the  significance  of  the 
BOCs'  current  control  of  bottleneck 
exchange  access  facilities.  We  noted  the 
concern  that  a  BOC's  control  of 
bottleneck  access  facilities  would  enable 
it  to  allocate  costs  improperly  from  its 
affiliate's  interLATA  services  to  the 
BOC's  regulated  exchange  or  exchange 
access  services,  discriminate  against  its 
affiliate's  interLATA  competitors,  and 
potentially  engage  in  a  price  squeeze 
against  those  competitors.  We  therefore 
sought  comment  on  whether  the 
statutory  and  regulatory  safeguards 
currently  imposed  on  the  BOCs  and 
their  affiliates  are  sufficient  to  prevent 
a  BOC  from  engaging  in  such  activities 
to  such  an  extent  that  the  BOC 
interLATA  affiliates  would  quickly  gain 
the  ability  to  raise  price  by  restricting 
output. 

il.  Comments 

99.  Some  of  the  BOCs  dispute  the 
Commission's  assumption  that  the  BOCs 
have  and  will  maintain  control  of 
bottleneck  access  facilities.  These 
commenters  argue  that  any  control  the 
BOCs  may  have  once  had  in  the 
exchange  access  market  has  been 
dissipated  by  the  Commission's 
expanded  interconnection  initiatives, 
the  1996  Act  and  the  Commission's 
implementing  regulations,  and  the 
actions  of  various  states.  In  contrast, 
AT&T  contends  that  the  BOCs' 
monopoly  control  over  local  bottleneck 
facilities  gives  them  market  power  in 
the  interexchange  market.  Similarly, 
LDDS  asserts  that  the  BOCs  will 
continue  to  possess  market  power  in 
both  the  local  exchange  and  exchange 
access  markets,  which  translates  into 
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market  power  in  the  in-region 
InterLATA  market.  Many  commenters 
also  specifically  address  the  three  types 
of  anticompetitive  conduct  listed  above. 

iii.  Discussion 

100.  As  noted  in  the  Non- Accounting 
Safeguards  NfPRM.  BOCs  currently 
provide  an  overwhelming  share  of  local 
exchange  and  exchange  access  services 
in  areas  where  they  provide  such 
services — approximately  99.1  percent  of 
the  market  as  measured  by  revenues. 
Industry  Analysis  Division, 
Telecommunications  Industry  Revenue: 
TRS  Worksheet  Data,  (Common  Carrier 
Bureau  December  1996).  Tables  18  and 
15  show  that  BOC  local  and  access 
revenues  in  1995  were  $65.6  billion, 
while  CAPs  and  Competitive  LECs  local 
and  access  revenues  both  in  and  out  of 
BCX:  regions  were  only  $595  million. 
Although  the  1996  Act  establishes  a 
framework  for  eliminating  entry  barriers 
and  thereby  fostering  local  competition, 
the  evidence  to  date  indicates  that  such 
competition  is  still  in  its  infancy.  As  a 
result,  we  conclude,  solely  for  purposes 
of  this  proceeding,  that  the  BOCs 
currently  possess  market  power  in  the 
provision  of  local  exchange  and 
exchange  access  services  in  their 
respective  regions,  and  we  therefore 
must  consider  whether  they  can  use  that 
market  power  to  give  their  interLATA 
affiliates  the  ability  to  raise  the  prices  of 
in-region,  interstate,  domestic, 
interLATA  services  by  restricting  their 
own  output  of  those  services. 

c.  Improper  Allocation  of  Costs 

i.  Comments 

101.  The  BOCs  and  USTA  assert  that 
statutory  and  regulatory  safeguards 
should  prevent  any  improper  cost 
allocations  from  occurring,  particularly 
because  all  BOCs  are  subject  to  price- 
cap  regulation,  and  a  majority  have 
adopted  the  no-sharing  option.  PacTel 
asserts  that  the  concern  over  improper 
cost  allocation  ignores  current 
regulation  of  the  BOCs  and  presumes 
the  incompetence  of  both  state  and 
federal  regulators.  AT&T  counters  that 
price  cap  regulation  cannot  eliminate 
the  incentive  to  allocate  costs 
improperly  because  both  the  initial  caps 
and  subsequent  adjustments  are 
generally  set  at  least  in  part  on  the  basis 
of  the  BOCs'  profits  during  the 
preceding  years.  The  Economic  Strategy 
Institute  asserts  that  cost  accounting 
methodologies  and  models  leave  room 
for  manipulation  and  interpretation.  It 
also  claims  that  improper  cost  allocation 
can  lead  to  substantial  cost  advantages 
and  facilitate  a  price  squeeze. 


102.  The  BOCs  and  USTA  contend 
that  it  defies  economic  sense  to  expect 
any  of  the  BOC  interLATA  affiliates  to 
drive  AT&T,  MCI,  or  Sprint  from  the 
long-distance  market.  Even  if  they 
could,  these  conunenters  assert,  the 
facilities  of  that  carrier  would  remain 
intact,  ready  for  another  firm  to  buy  at 
distress  sale  prices.  AT&T.  CTA.  and 
DOJ  argue,  however,  that  the  concerns 
expressed  in  the  NPRM  regarding 
improper  cost  allocation  are  too  narrow 
In  addition  to  raising  the  possibility  of 
predatory  pricing,  improper  cost 
allocation  may  cause  substantial  harm 
to  consumers,  competition,  and 
production  efficiency.  For  example, 
improper  cost  allocation  could  lead  to 
higher  prices  for  local  exchange  and 
exchange  access  services  and  could  shift 
market  share  and  profits  to  a  BOC 
interLATA  affiliate,  even  if  the  affiliate 
is  less  efficient  than  its  competitors, 
thereby  resulting  in  a  loss  of  production 
efficiency.  AT&T  asserts  that  such  a 
strategy  would  be  costiess  to  the  BOC, 
for  it  would  recover  its  losses  in  the 
competitive  market  through 
contemporaneous  higher  rates  in  the 
non-competitive  market.  As  a  result,  no 
subsequent  recoupment  would  be 
necessary.  According  to  DOJ,  the 
Commission  must  consider  whether 
applicable  regulation  would  prevent 
improper  cost  allocation  that  would 
result  in  these  adverse  effects  on 
consumers,  competition,  and 
production  efficiency.  DOJ  argues  that 
regulation  alone  will  not  prevent 
competitively  significant  improper  cost 
allocations.  The  incentives  to  engage  in 
such  practices,  according  to  DOJ,  will  be 
eliminated  only  when  the  local 
exchange  markist  is  subject  to  robust 
competition. 

ii.  Discussion 

103.  As  noted  in  the  Non- Accounting 
Safeguards  NPRM,  improper  allocation 
of  costs  by  a  BOC  is  of  concern  because 
such  action  may  allow  a  BOC  to  recover 
costs  from  subscribers  to  its  regulated 
services  that  were  incurred  by  its 
interLATA  affiliate  in  providing 
competitive  interLATA  services.  In 
addition  to  the  direct  harm  to  regulated 
ratepayers,  this  practice  can  distort 
price  signals  in  those  markets  and  may, 
under  certain  circumstances,  give  the 
affiliate  an  unfair  advantage  over  its 
competitors.  Recognizing  this  concern, 
Congress  established  safeguards  in 
section  272,  which  we  have 
implemented  in  the  Non-Accounting 
Safeguards  Order  and  Accounting 
Safeguards  Order.  For  purposes  of 
determining  whether  the  BOC 
interLATA  affiliates  should  be  classified 
as  dominant,  however,  we  must 


consider  only  whether  the  BOCs  could 
improperly  allocate  costs  to  such  an 
extent  that  it  would  give  the  BOC 
interLATA  affiliates,  upon  entry  or  soon 
thereafter,  Uie  ability  to  raise  prices  by 
restricting  their  own  output.  We 
conclude  that,  in  reality,  such  a 
situation  could  occiu  only  if  a  BOC's 
improper  allocation  enabled  a  BOC 
interLATA  affiliate  to  set  retail 
interLATA  prices  at  predatory  levels 
(i.e.,  below  the  costs  incurred  to  provide 
those  services),  drive  out  its  interLATA 
competitors,  and  then  raise  and  sustain 
retail  interLATA  prices  significanUy 
above  competitive  levels.  In  so 
concluding,  we  do  not  dismiss  cost 
misallocation  as  a  potential  problem. 
We  recognize  that  the  BOCs  may  have 
an  incentive  to  misaUocate  the  costs  of 
their  interLATA  affiliates'  interLATA 
services. 

104.  We  conclude  that  applicable 
statutory  and  regulatory  safeguards  are 
likely  to  be  sufficient  to  prevent  the 
BOCs  from  improperly  allocating  costs 
between  their  monopoly  local  exchange 
and  exchange  access  services  and  their 
affiliates'  competitive  interLATA 
services  to  such  an  extent  that  their 
interLATA  affiliates  would  be  able  to 
eliminate  other  interLATA  service 
providers  and  subsequently  earn  supra- 
competitive  profits  by  charging 
monopoly  prices.  Section  272(b) 
includes  a  number  of  structural 
safeguards  that  constrain  a  BOC's  ability 
to  allocate  costs  improperly.  For 
example,  the  provision  requires  a  BOC 
interLATA  affiliate  to  "operate 
independentiy"  from  the  BOC.  maintain 
separate  books,  records,  and  accounts 
from  the  BOC.  and  have  separate 
officers,  directors,  and  employees. 
Section  272  also  requires  each  BOC  "to 
obtain  and  pay  for  a  joint  Federal/State 
audit  every  2  years  conducted  by  an 
independent  auditor  to  determine 
whether  such  company  has  complied 
with  (section  272)  and  the  regulations 
promulgated  under  this  section.  .  .  ." 
47  U.S.C.  §  272(d)(1).  The  results  of 
such  audits  must  be  submitted  to  the 
Commission  and  the  state  commissions 
in  each  State  in  which  the  BOC  provides 
services,  which  shall  make  such  results 
available  for  public  inspection.  Id. 
§  272(d)(2).  As  noted  by  Ameritech  and 
Bell  AUantic,  the  structural  separation 
and  audit  requirements  mandated  in 
section  272  should  reduce  the  risk  of 
improper  allocation  of  costs  by 
minimizing  the  amount  of  joint  costs 
that  could  be  improperly  allocated.  In 
the  Non-Accounting  Safeguards  Order, 
we  adopted  rules  to  implement  and 
clarify  these  provisions.  For  example, 
we  concluded  that  the  requirement  that 
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the  BOC  and  its  affiliate  operate 
independently  precludes  the  joint 
ownership  of  transmission  and 
switching  facilities  by  a  BOC  and  its 
interLATA  affiliate,  as  well  as  the  joint 
ownership  of  the  land  and  buildings 
where  those  facilities  are  located.  Non- 
Accounting  Safeguards  Order  at  1158. 
We  noted  that  prohibiting  joint 
ownership  of  transmission  and 
switching  facilities  would  ensure  that 
an  affiliate  must  obtain  any  such 
facilities  pursuant  to  the  arm's  length 
requirements  of  section  272(b)(5), 
thereby  facilitating  monitoring  and 
enforcement  of  the  section  272 
requirements.  Id.  at  11160.  We  also 
concluded  that  operational 
independence  precludes  a  section  272 
affiliate  fixim  performing  operating, 
installation,  and  maintenance  functions 
associated  with  the  BOC's  facilities. 
Likewise,  it  bars  a  BOC  or  any  BOC 
affiliate,  other  than  the  section  272 
affiliate  itself,  from  performing 
operating,  installation,  or  maintenance 
functions  associated  with  the  facilities 
that  the  section  272  affiliate  owns  or 
leases  from  a  provider  other  than  the 
BOC  with  which  it  is  affiliated.  Id.  at 
11158.  We  concluded,  however, 
consistent  with  these  requirements  and 
those  established  pursuant  to  sections 
272(b)(5)  and  272(c)(1),  a  section  272 
affiliate  may  negotiate  with  an  affiliated 
BOC  on  an  arm's  length  and 
nondiscriminatory  basis  to  obtain 
transmission  and  swritching  facilities,  to 
arrange  for  collocation  of  facilities,  and 
to  provide  or  to  obtain  services  such  as 
administrative  and  marketing  services. 
Id.  We  also  clarified  that  section 
272(b)(1)  does  not  preclude  a  BOC  or  a 
section  272  affiliate  from  providing 
telecommunications  services  to  one 
another,  so  long  as  each  entity  performs 
itself,  or  obtains  fix)m  an  unaffiliated 
third  party,  the  operating,  installation, 
and  maintenance  functions  associated 
with  the  facilities  that  it  owns  or  leases 
from  an  entity  unaffiliated  with  the 
BOC.  Id.  at  11164.  As  noted  by 
BellSouth,  the  separate  employee 
requirement  should  ensure  that  the  cost 
of  each  employee  will  be  attributed 
direcUy  to  the  appropriate  entity. 

105.  Section  272  also  requires  a  BOC 
interLATA  affiliate  to  conduct  all 
transactions  with  the  BOC  on  an  arm's 
length  basis,  and  all  such  transactions 
must  be  reduced  to  writing  and  made 
available  for  public  inspection.  In  the 
Accounting  Safeguards  Order,  we 
concluded  that,  to  satisfy  this 
requirement,  a  section  272  affiliate 
must,  at  a  minimum,  provide  a  detailed 
written  description  of  the  asset  or 
service  transferred  and  the  terms  and 


conditions  of  the  transaction  on  the 
Internet  within  10  days  of  the 
transaction  through  the  company's 
Internet  home  page.  Accounting 
Safeguards  Order  at  11122.  This 
information  also  must  be  made  available 
for  public  inspection  at  the  principal 
place  of  business  of  the  BOC.  Id.  We 
conclude  that  these  safeguards  will 
constrain  a  BOC's  ability  to  allocate 
costs  improperly  and  make  it  easier  to 
detect  any  improper  allocation  of  costs 
that  may  occur. 

106;  We  further  find  that  price  cap 
regulation  of  the  BOCs'  access  services 
reduces  the  BOCs'  incentive  to  allocate 
improperly  the  costs  of  their  affiliates' 
interLATA  services.  As  the  Commission 
previously  explained,  "[b)ecause  price 
cap  regulation  severs  the  direct  link 
between  regulated  costs  and  prices,  a 
carrier  is  not  able  automatically  to 
recoup  improperly  allocated 
nonregulated  costs  by  raising  basic 
service  rates,  thus  reducing  the 
incentive  for  the  BOCs  to  shift 
nonregulated  costs  to  regulated 
services."  We  recognize  that  under  our 
current  interim  LEC  price  cap  rules,  a 
BOC  cjm  select  an  X-factor  option  that 
requires  it  to  share  interstate  earnings 
with  its  customers  that  exceed  specified 
benchmarks  and  permit  the  BOC  to 
make  a  low-end  adjustment  if  interstate 
earnings  fall  below  a  specified 
threshold.  The  X-factor  is  a  component 
of  the  price  cap  formula  that  is  used  to 
adjust  the  price  cap  index  for  a  LECs 
access  services  each  year  to  account  for 
changes  in  telephone  companies'  costs 
per  unit  of  output.  Consequently,  in 
certain  circumstances,  a  BOC  may  have 
an  incentive  to  allocate  costs  from 
interLATA  services  to  access  services  in 
order  to  reduce  the  amount  of  profits  the 
BOC  is  required  to  share  with  its 
interstate  access  service  customers  or 
become  eligible  for  a  low-end 
adjustment.  Time  Warner  Aug.  15,  1996 
Comments  at  12-13.  Similarly,  the 
possibility  of  future  re-calibration  of 
price  cap  levels  or  out-of-band  filings 
also  implies  that  price  cap  regulation 
does  not  fully  sever  the  link  between 
regulated  costs  and  prices.  See  47  CFR 
§  61.49(e),  (f).  We  note,  however,  that 
only  one  of  the  BOCs  currentiy  has 
adopted  a  sharing  option.  U  S  West  is 
the  only  BOC  currentiy  subject  to  a 
sharing  option.  Data  based  on  1996 
Aimual  Access  Tariff  Filings  filed  on 
April  2.  1996.  See  also  USTA  Aug.  15, 
1996  Comments,  Hausman  Aff.  at  8.  We 
also  note  that  the  Commission  has 
sought  comment  on  whether  the  sharing 
option  should  be  eliminated.  Price  Cap 
Performance  Review  for  Local  Exchange 
Carriers  (60  FR  52362  (October  6. 


1995)).  Also,  in  the  Access  Charge 
Reform  NPRM.  we  sought  comment  on 
whether  we  should  reinitialize  price  cap 
indices  and  increase  the  X-factor.  See 
Access  Charge  Reform;  Price  Cap 
Performance  Review  for  Local  Exchange 
Carriers;  Tramsport  Rate  Structure  and 
Pricing;  Usage  of  the  Public  Switched 
Network  by  Information  Service  and 
Internet  Access  Providers  (62  FR  4657 
(January  31.  1997))  at  ^11223-35  (Access 
Charge  Reform  NPRM).  Our  affiliate 
transaction  rules,  which  apply  to 
transactions  between  the  BOCs  and  their 
interLATA  affiliates,  should  make  it 
more  difficult  for  a  BOC  to  allocate 
improperly  the  costs  of  its  affiliates' 
interLATA  services.  We  also  recognize 
that,  if  a  state  does  not  impose  price  cap 
regulation  on  a  BOC's  local  exchange 
services,  the  BOC  may  have  an  incentive 
to  allocate  costs  from  interLATA 
services  to  its  local  exchange  services.  It 
appears,  however,  that  many  states  have 
adopted  price  cap  regulation  or  some 
other  alternative  form  of  regulation  for 
the  BOCs'  local  exchange  services. 
Moreover,  we  are  not  persuaded  that 
dominant  carrier  regulation  of  the  BOC 
interLATA  affiliates"  interLATA 
services  would  prevent  such  improper 
cost  allocation. 

107.  Furthermore,  even  if  a  BOC  were 
able  to  allocate  improperly  the  costs  of 
its  affiliate's  interLATA  services,  we 
conclude  that  it  is  unlikely  that  a  BOC 
interLATA  affiliate  could  engage 
successfully  in  predation.  At  least  four 
interexchange  carriers— AT&T,  MCI, 
Sprint,  and  LDDS  WoridCom— have 
nationwide,  or  near-nationwide, 
network  facilities  that  cover  every  BOC 
region.  These  are  large  well-established 
companies  with  millions  of  customers 
throughout  the  nation.  It  is  unlikely, 
therefore,  that  a  BOC  interLATA 
affiliate,  whose  customers  are  likely  to 
be  concentrated  in  the  BOC's  local 
service  region,  (We  recognize  that  action 
taken  in  concert  by  two  or  more  BOCs 
coidd  have  a  more  significant  impact  on 
interLATA  competitors,  but  believe  that 
the  antitrust  laws  and  our  enforcement 
process  will  sufficiently  limit  the  risk  of 
such  concerted  activity.  Non- 
Accounting  Safeguards  Order  at  ^70.) 
could  drive  one  or  more  of  these 
national  companies  from  the  market. 
Even  if  it  could  do  so,  it  is  doubtful 
that  the  BOC  interLATA  affiliate  would 
later  be  able  to  raise  prices  in  order  to 
recoup  lost  revenues.  As  Professor 
Spulber  has  observed,  "(ejven  in  the 
imlikely  event  that  |a  BOC  interLATA 
affiliate]  could  drive  one  of  the  three 
large  interexchange  carriers  into 
bankruptcy,  the  fiber-optic  transmission 
capacity  of  that  carrier  would  remain 
intact,  ready  for  another  firm  to  buy  the 
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capacity  at  distress  sale  and 
immediately  undercut  the  (affiliate's) 
noncompetitive  prices." 

108.  We  acknowledge  that  improper 
cost  allocation  may  raise  concerns 
beyond  the  risk  of  predatory  pricing.  As 
AT&T  and  DOJ  assert,  exploiting 
improper  cost  allocation  to  divert 
business  to  BCX!  interLATA  affiliates 
from  other,  more  efficient  suppliers 
would  be  anticompetitive  even  if  the 
latter  suppliers  remained  in  the  market. 
IX)I  contends  that  this  strategy  would 
produce  inefficiencies  and  wasted 
resources  and  reduce  future  investment 
by  competitors  to  improve  or  expand 
their  networks  and  to  develop 
innovative  technologies  and  services. 
AT&T  claims  that  such  a  strategy  would 
be  costless  to  the  BOC,  for  it  would 
recover  its  losses  in  the  competitive 
market  through  contemporaneous 
higher  rates  in  the  non-competitive 
market,  and,  consequently,  subsequent 
recoupment  would  be  unnecessary.  As 
previously  stated,  although  we  agree 
that  these  are  serious  concerns,  we  find 
that  they  do  not  establish  a  persuasive 
basis  for  classifying  the  BCXZ  interLATA 
affiliates  as  dominant  in  the  provision  of 
in-region,  interstate,  domestic, 
interLATA  services.  Rather,  such 
concerns  are  best  addressed  through 
enforcement  of  the  section  272 
requirements.  We  also  note  that  DOJ 
contends  that  dominant  carrier 
regulation  will  not  prevent  the  BOCs 
from  improperly  allocating  their 
affiliates'  interLATA  costs.  In  fact,  DOJ 
asserts  that  the  incentives  to  engage  in 
such  practices  will  be  eliminated  only 
when  the  local  exchange  market  is 
subject  to  robust  competition.  As 
previously  discussed,  we  conclude  that 
dominant  carrier  regulation  generally 
would  not  help  prevent  a  BOC  from 
improperly  allocating  costs. 

d.  Unlawful  Discrimination 

i.  Comments 

109.  The  BOCs  suggest  that  concerns 
over  the  BOCs'  incentives  to 
discriminate  are  grossly  exaggerated, 
given  increasing  competition  in 
exchange  and  exchange  access  services 
(particularly  after  a  BOC  has  satisfied 
the  competitive  checklist  and  other 
requirements  in  section  271)  and  the 
potential  problem  that  customers  would 
attribute  degradation  in  service  quality 
to  the  BOCs,  rather  than  their 
interLATA  affiliates'  competitors.  The 
BOCs  further  contend  that,  even  if  they 
did  have  the  incentive  to  discriminate, 
they  lack  the  ability  to  do  so  because  of 
the  nondiscrimination  requirements  in 
the  1996  Act  and  because  of  engineering 
obstacles  to  such  selective  degradation 


of  service  quality.  Several  BOCs  also 
argue  that  discrimination  is  unlikely  to 
be  effective  unless  it  is  apparent  to 
customers.  According  to  the  BOCs,  if  it 
is  apparent  to  customers,  however,  it 
also  is  likely  to  be  apparent  to  their  long 
distance  carrier  and  regulators  that  have 
the  authority  to  enjoin  any  illegal 
practices.  BellSouth  and  SBC  contend 
that  BOCs  have  a  significant 
disincentive  to  provide  inferior  access 
to  IXCs  or  otherwise  jeopardize  their 
relationship  because  the  access  charges 
paid  by  DCCs  are  a  major  source  of 
revenue  for  the  BOCs,  and  the  KCs 
increasingly  will  have  the  option  of 
moving  their  exchange  access  traffic  to 
alternative  LECs  and  CAPs.  Bell  Atlantic 
and  USTA  claim  that  the  BOCs  have  a 
long  history  of  operating  in  other 
markets  related  to  their  local  exchange 
and  exchange  access  services  without 
any  adverse  economic  effects.  They 
claim  that,  in  each  of  the  businesses  that 
the  BOCs  have  been  allowed  to  enter 
since  divestiture — cellular,  voice 
messaging,  customer  premises 
equipment,  and  limited  interLATA 
services — output  has  grown,  prices  have 
fallen  and  competitors  have  thrived. 
PacTel  asserts  that,  if  such 
discriminatory  behavior  could  happen, 
it  would  already  have  happened. 

110.  A  number  of  parties  contend 
that,  despite  passage  of  the  1996  Act. 
BOCs  have  the  incentive  and  ability  to 
discriminate  against  their  interLATA 
affiliates'  long  distance  competitors. 
AT&T  argues  that  the  BOCs  can 
discriminate  against  interexchange 
competitors  in  numerous  and  subtle 
ways  that  would  be  difficult  to  police. 
According  to  DOJ  and  Time  Warner,  the 
BOCs  will  retain  the  incentive  and 
ability  to  discriminate  against 
competitors  until  they  are  subject  to 
actual,  sustained  competition  in  local 
telephone  markets. 

ii.  Discussion 

111.  In  the  Non- Accounting 
Safeguards  NfPRM,  we  noted  that  a  BOC 
potentially  could  use  its  market  power 
in  the  provision  of  local  exchange  and 
exchange  access  services  to  discriminate 
against  its  interLATA  affiliate's 
interLATA  competitors  to  gain  an 
advantage  for  its  interLATA  affiliate.  We 
noted  that  there  are  various  ways  in 
which  a  BOC  could  attempt  to 
discriminate  against  unaffiliated 
interLATA  carriers,  such  as  through 
poorer  quality  intercormection 
arrangements  or  unnecessary  delays  in 
satisfying  its  competitors'  requests  to 
connect  to  the  BOC's  network.  Certain 
forms  of  discrimination  may  be  difficxdt 
to  police,  particularly  in  situations 
where  the  level  of  the  BOC's 


"cooperation"  with  unaffiliated 
interLATA  carriers  is  difficult  to 
quantify.  To  the  extent  ciistomers  value 
"one-stop  shopping,"  degrading  a  rival's 
interexchange  service  may  also 
undermine  the  attractiveness  of  the 
rival's  interexchange/local  exchange 
package  and  thereby  strengthen  the 
BOC's  dominant  position  in  the 
provision  of  local  exchange  services.  We 
continue  to  be  concerned  that  a  BOC 
could  attempt  to  discriminate  against 
unaffiliated  interLATA  carriers.  For 
purposes  of  determining  whether  the 
BOC  interLATA  affiliates  should  be 
classified  as  dominant,  however,  we 
need  to  consider  only  whether  a  BOC 
could  discriminate  against  its  affiliate's 
interLATA  competitors  to  such  an 
extent  that  the  aJSiliate  would  gain  the 
ability  to  raise  prices  by  restricting  its 
own  output  upon  entry  or  shortiy 
thereafter. 

112.  The  1996  Act  contains  a  number 
of  nondiscrimination  safeguards,  which 
we  have  implemented  in  the  Non- 
Accounting  Safeguards  Order  and 
Accounting  Safeguards  Order.  For 
example,  section  272(c)(1)  prohibits  a 
BOC,  in  its  dealings  with  its  section  272 
affiliate,  bom  "discriminat(ing]  between 
that  company  or  affiliate  and  any  other 
entity  in  the  provision  or  procurement 
of  goods,  services,  facilities,  and 
information,  or  in  the  establishment  of 
standards."  In  the  Non-Accounting 
Safeguards  Order,  we  concluded  that 
section  272(c)(1)  requires  a  BOC  to 
provide  unaffiliated  entities  the  same 
goods,  services,  facilities,  and 
information  that  it  provides  to  its 
section  272  affiliate  at  the  same  rates, 
terms,  and  conditions.  We  also 
concluded  that  a  prima  facie  case  of 
discrimination  would  exist  imder 
section  272(c)(1)  if  a  BOC  does  not 
provide  unaffiliated  entities  the  same 
goods,  services,  facilities,  and 
information  that  it  provides  to  its 
section  272  affiliate  at  the  same  rates, 
terms,  and  conditions.Non-Accounting 
Safeguards  Order  at  ^  212.  To  rebut  the 
complainant's  case,  the  BOC  may 
demonstrate,  among  other  things,  that 
rate  differentials  between  the  section 
272  affiliate  and  unaffiliated  entity 
reflect  differences  in  cost,  or  that  the 
unaffiliated  entity  expressly  requested 
superior  or  less  favorable  treatment  in 
exchange  for  paying  a  higher  or  lower 
price  to  the  BOC.  Id.  In  addition,  we 
concluded  that,  to  the  extent  a  BOC 
develops  new  services  for  or  with  its 
section  272  affiliate,  it  must  develop 
new  services  for  or  with  unaffiliated 
entities  in  the  same  maimer. 

113.  Section  272(e)  also  includes  a 
niunber  of  specific  nondiscrimination 
requirements.  For  example,  section 


272(e)(1)  requires  a  BOC  to  "fulfill  any 
requests  from  an  unaffiliated  entify  for 
telephone  exchange  service  and 
exchange  access  within  a  period  no 
longer  than  the  period  in  which  it 
provides  such  telephone  exchange 
service  and  exchange  access  to  itself  or 
its  affiliates."  In  the  Non-Accounting 
Safeguards  Order,  we  concluded  that 
the  term  "requests"  includes,  but  is  not 
limited  to,  initial  installation  requests, 
subsequent  requests  for  improvement, 
upgrades  or  modifications  of  service,  or 
repair  and  maintenance  of  these 
services.  We  also  concluded  that  BOCs 
must  disclose  to  unaffiliated  entities 
information  regarding  service  intervals 
in  which  BOCs  provide  service  to 
themselves  or  their  eiffiliates.  Non- 
Accounting  Safeguards  Order  at  f  241. 
In  the  Order,  we  sought  further 
comment  on  specific  information 
disclosure  requirements  that  were 
proposed  by  AT&T  in  an  ex  parte  letter 
filed  after  the  official  pleading  cycle 
closed.  Id.  at  ^  244.  This  disclosure 
requirement  should  promote 
compliance  with  section  272(e)(1)  and 
allow  competitors  to  resolve  disputes 
informally  rather  than  using  the 
Commission's  formal  complaint  process. 

114.  Section  272(e)(2)  restiicts  the 
abilify  of  a  BOC  to  provide  "facilities, 
services,  or  information  concerning  its 
provision  of  exchange  access  to  [its 
affiliate,]  unless  [it  makes]  such 
facilities,  services,  or  information  •  *  * 
available  to  other  providers  of 
interLATA  services  in  that  market  on 
the  same  terms  and  conditions." 
Coupled  with  existing  equal  access  and 
network  disclosure  requirements,  this 
provision  will  limit  the  BOCs'  ability  to 
discriminate  in  the  provision  of  such 
facilities,  services,  and  information. 

115.  Section  272(e)(3)  requires  that  a 
BOC  charge  its  affiliate  "an  amoimt  for 
access  to  its  telephone  exchange  service 
and  exchange  access  that  is  no  less  than 
the  amount  [that  the  BOC  charges]  any 
unaffiliated  interexchange  carriers  for 
such  service."  In  the  Non-Accounting 
Safeguards  Order,  we  recognized  that 
this  provision  serves  to  constrain  a 
BOC's  ability  to  engage  in 
discriminatory  pricing  of  its  exchange 
and  exchange  access  service. 

116.  We  also  find  that  the  structural 
separation  requirements  of  section 
272(b)  v>all  consti-ain  a  BOC's  ability  to 
discriminate  against  its  affiliate's 
interLATA  competitors.  As  previously 
noted,  we  have  interpreted  the  section 
272(b)(1)  requirement  that  a  section  272 
affiliate  "operate  independentiy"  from 
the  BOC  to  prohibit  the  joint  ownership 
of  transmission  and  switching  facilities 
by  the  BOC  and  its  affiliate.  This 
requirement  ensures  that  an  affiliate 


must  obtain  any  such  facilities  on  an 
arm's  length  basis  pursuant  to  section 
272(b)(5),  thereby  increasing  the 
transparency  of  transactions  between  a 
BOC  and  its  affiliates.  As  we  observed 
in  the  Non- Accounting  Safeguards 
Order,  "[tjogether,  the  prohibition  on 
joint  ownership  of  facilities  and  the 
nondiscrimination  requirements  should 
ensure  that  competitors  can  obtain 
access  to  transmission  and  switching 
facilities  equivalent  to  that  which 
section  272  affiliates  receive." 

117.  We  recognize  that  the 
nondiscrimination  requirements  in  the 
Communications  Act  are  effective  only 
to  the  extent  that  they  are  enforced.  To 
this  end,  the  1996  Act  gives  the 
Commission  specific  authority  to 
enforce  the  requirements  of  section  272  ' 
and  the  other  conditions  for  in-region, 
interLATA  entry  incorporated  in  section 
271(d)(3).  Section  271(d)(6)  provides 
that  "[ijf  at  any  time  after  the  approval 
of  a  [BOC  application  under  section 
271(d)(3)],  the  Commission  determines 
that  a  [BOC]  has  ceased  to  meet  any  of 
the  conditions  required  for  such 
approval,  the  Commission  may,  after 
notice  and  opportunity  for  a  hearing — 
(i)  issue  an  order  to  such  company  to 
correct  the  deficiency;  (ii)  impose  a 
penalty  on  such  company  pursuant  to 
title  V;  or  (iii)  suspend  or  revoke  such 
approval."  In  the  Non- Accounting 
Safeguards  Order,  we  concluded  that 
this  authority  augments  the 
Commission's  existing  enforcement 
authority.  Section  271(d)(6)  also 
specifies  that  the  Commission  must  act 
within  90  days  on  a  complaint  alleging 
that  a  BOC  has  failed  to  meet  a 
condition  required  for  in-region. 
interLATA  approval  under  section 
271(d)(3). 

118.  In  light  of  the  90-day  deadline  to 
act  upon  a  271(d)(6)  complaint,  we 
adopted  certain  measures  in  the  Non- 
Accounting  Safeguards  Order  to 
expedite  the  processing  of  these 
complaints.  We  also  recenUy  initiated  a 
separate  proceeding  addressing  the 
expedited  complaint  procedures 
mandated  by  this  subsection  as  well  as 
those  mandated  by  other  provisions  of 
the  1996  Act.  See  Amendment  of  Rules 
Governing  Procedures  to  be  Followed 
When  Formal  Complaints  are  Filed 
Against  Common  Carriers  (61  FR  67978 
(December  26, 1990)).  For  example, 
once  a  complainant  has  demonstrated  a 
prima  facie  case  that  a  defendant  BOC 
has  ceased  to  meet  the  conditions  of 
entry,  the  burden  of  production  (i.e., 
coming  forward  with  evidence)  will 
shift  to  the  BOC  defendant.  By  shifting 
this  burden  of  production,  we  have 
placed  on  the  BOC  an  affirmative 
obligation  to  produce  evidence  and 


arguments  necessary  to  rebut  the 
complainant's  prima  facie  case  or  face 
an  adverse  ruling.  The  complainant, 
however,  will  have  the  ultimate  burden 
of  persuasion  throughout  the 
proceeding;  that  is,  to  show  that  the 
"preponderance  of  the  evidence" 
produced  in  the  proceeding  weighs  in 
its  favor.  Non-Accounting  Safeguards 
Order  at  H  345.  Ln  the  Non- Accounting 
Safeguards  Order,  we  also  concluded 
that,  in  addressing  complaints  alleging 
that  a  BOC  has  ceased  to  meet  the 
conditions  required  for  the  provision  of 
in-region  interLATA  services,  we  will 
not  employ  a  presumption  of 
reasonableness  in  favor  of  the  BOC 
interLATA  affiliate,  regardless  of 
whether  the  BOC  or  BOC  interLATA 
affiliate  is  regulated  as  a  dominant  or 
non-dominant  carrier.  Id.  at  ^  351.  The 
presiunption  of  lawfulness  given  to 
nondominant  carrier  rates  and  practices 
is  employed  in  the  context  of 
complaints  alleging  violations  of 
sections  201(b)  and  202fb),  where  the 
complaint  must  demonstrate  that  the 
defendant's  rates  and  practices  are 
"unjust  and  uiu-easonable."  We  found 
that  a  presumption  of  reasonableness  is 
an  irrelevant  concept  in  the  context  of 
complaints  alleging  violations  of  the 
conditions  of  interLATA  approval  in 
section  271(d)(3),  particularly  given  our 
interpretation  of  section  272(c)(1)  as  an 
unqualified  prohibition  on 
discrimination.  Id.  We  believe  that  these 
enforcement  mechanisms  will  allow  us 
to  adjudicate  complaints  against  the 
BOCs  and  BOC  interLATA  affiliates  in 
a  timely  manner. 

119.  We  conclude  that  the  statutory 
and  regulatory  safeguards  discussed 
above  will  prevent  a  BOC  from 
discriminating  to  such  an  extent  that  its 
interLATA  affiliate  would  have  the 
ability,  upon  entry  or  shortiy  thereafter, 
to  raise  the  price  of  in-region,  interstate, 
domestic,  interLATA  services  by 
restricting  its  output.  We  also  conclude 
that  imposing  dominant  carrier 
regulation  on  the  BOC  interLATA 
affiliates  would  not  significanUy  aid  in 
the  prevention  of  most  types  of 
discrimination.  Although  the  advance 
tariff  filing  requirement  might  help 
detect  certain  types  of  price 
discrimination,  the  marginal  benefit  of 
such  regulation  would  be  outweighed 
by  the  burdens  such  regulation  would 
impose,  as  discussed  above.  See  supra 
11  88-90.  Although  AT&T  expresses 
concern  about  the  risk  of 
discrimination,  it  suggests  that  the 
Commission  should  impose  stringent 
non-discrimination  requirements  and 
reporting  obligations  in  order  to  combat 
this  problem.  It  does  not  contend  that 
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dominant  carrier  regulation  would  help 
to  prevent  discrimination.  We  are  not 
persuaded  by  Time  Warner's  assertion 
that  dominant  carrier  regulation  is 
necessary  to  ensure  that  the  BOCs 
comply  with  their  statutory  obligation  to 
charge  affiliates  rates  equal  to  those 
charged  unaffiliated  carriers  for 
telephone  exchange  and  exchange 
access  services.  Rather,  as  discussed 
above,  we  conclude  that  the  section  272 
safeguards,  coupled  with  the  expedited 
enforcement  mechanism,  should 
provide  an  adequate  means  of  ensuring 
that  the  BOCs  comply  with  this 
requirement. 

e.  Price  Squeeze 
i.  Comments 

120.  The  BOCs  generally  argue  that 
they  do  not  have  the  ability  to  engage 
in  a  price  squeeze  by  raising  prices 
because  their  access  prices  are 
regulated.  They  also  note  that  section 
272(e)(3)  requires  BOCs  to  charge  their 
affiliates  the  same  access  rates  they 
charge  unaffiliated  carriers,  PacTel 
claims  that  a  true  price  squeeze  would 
occur  only  if  the  price  charged  by  the 
HOC  interLATA  affiliate  was  less  than 
the  BOC's  marginal  cost  of  access,  plus 
the  foregone  contribution  from  that 
access,  plus  the  affiUate's  cost  of 
providing  the  long  distance  service. 
PacTel  contends  diat  it  would  be 
irrational  for  a  BOC  interLATA  affiliate 
to  price  below  this  level  unless  its  object 
was  predation,  which  is  not  a  plausible 
strategy.  On  the  other  hand,  according 
to  PacTel,  a  BOC  interLATA  affiliate's 
acceptance  of  little  or  no  profit  in  order 
to  expand  its  market  share,  by  itself, 
would  not  be  a  price  squeeze  and  would 
not  be  anticompetitive.  NYNEX  claims 
that  significant  changes  to  local 
exchange  service  and  access  markets 
initiated  by  the  Local  Competition  First 
Report  and  Order  (61  FR  45476  (August 
29.  1996))  make  it  unreasonable  to  fear 
that  BOC  access  pricing  could  result  in 
its  affiliate's  attaining  long  distance 
market  power,  particularly  in  light  of 
the  Commission's  commitment  to 
undertake  and  complete  access  reform 
within  the  next  year. 

121.  Non-BOC  commenters  generally 
contend  that  the  BOCs  will  have  the 
incentive  and  ability  to  engage  in  a  price 
squeeze,  despite  price  cap  regulation  of 
the  BOCs'  access  services  and  other 
applicable  safeguards.  The  Economic 
Strategy  Institute  asserts  that  antitrust 
and  economic  literature  generally 
supports  the  need  for  regulatory 
intervention  in  cases  of  price  squeezes. 
MCI  contends  that  the  BOCs  are  most 
likely  to  exercise  market  power  by 
assessing  excessive  prices  for  exchange 


access  services  for  all  carriers  (including 
the  BOCs'  interLATA  affiliates),  and 
price  cap  regulation  will  not  prevent 
this  tactic  because  access  rates  are 
already  excessive.  MPS  argues  that,  as 
long  as  a  BOC  is  allowed  to  provide 
both  essential  services  and  competitive 
services,  emd  as  long  as  those  essential 
services  are  priced  above  cost,  a 
"vertically  integrated"  BOC  can  drive 
even  more  efficient  rivals  out  of  the 
market.  MPS  and  MCI  further  assert  that 
a  price  squeeze  would  not  be  limited  to 
price  increases  in  access  services,  but 
could  also  arise  from  the  contribution 
BOCs  earn  on  stimulated  demand  for 
access  services  created  by  competitors' 
forced  price  reductions  to  match  a  BOC 
interLATA  affiliate  price  reduction.  MCI 
claims  that  such  a  strategy  could 
seriously  harm  competition.  According 
to  MCI,  even  if  rivals  remain  in  the 
market,  they  will  be  weakened  by  the 
cost  increases  they  are  forced  to  absorb, 
thereby  reducing  their  output  and  the 
"vigors  of  competition." 

122.  LDDS  asserts  that  the  structural 
separation,  accounting,  and  imputation 
requirements  in  the  Communications 
Act  do  not  adequately  address  the 
BOCs'  access  cost  advantage  because:  (1) 
There  is  no  way  to  ensure  that  a  BOC 
interLATA  affiliate's  costs,  other  than 
for  access,  are  reflected  in  its  prices;  (2) 
to  the  extent  customers  buy  bundled 
local  exchange,  long  distance,  and  other 
services  firom  a  BOC  interLATA  affiliate, 
the  BOC  interLATA  affiliate  could 
effectively  evade  imputation 
requirements  by  passing  on  its  access 
cost  advantage  in  reduced  prices  for 
services  not  subject  to  the  Commission's 
direct  jurisdiction,  such  as  local 
exchange  and  information  services;  (3)  a 
BOC  will  have  the  incentive  and  ability 
to  favor  its  interLATA  affiliate  over  its 
competitors  in  the  provision  of  bundled 
local  exchange  and  interLATA  services; 
and  (4)  a  BOC  has  the  ability  to 
discriminate  against  its  affiliate's 
interLATA  competitors  on  terms  other 
than  price. 

123.  MCI  and  AT&T  argue  that 
requiring  cost  support  data  and  advance 
notice  periods  for  tariff  filings  is 
important  to  ensure  that  the  BOC 
interLATA  affiliates  are  pricing  their 
services  above  their  costs.  MPS, 
however,  questions  whether  regulating 
BOC  interLATA  affiliates  as  dominant 
firms  would  be  effective  in  preventing 
price  squeezes.  It  contends  that  the  only 
effective  mechanisms  for  preventing  this 
behavior  are  pricing  BOC  essential 
services  at  economic  cost  and 
developing  competitive  alternatives  to 
the  BOCs'  essential  services. 

124.  Ameritech  disputes  arguments 
that  access  charges  are  priced  above 


economic  costs  and  therefore  will 
enable  BOC  interLATA  affiliates  to  set 
interLATA  rates  below  cost  without 
incurring  a  loss.  According  to 
Ameritech,  any  subsidies  in  access  are 
real  costs  that  the  BOC  must  recover  in 
some  manner  in  order  to  remain 
"whole."  Ameritech  also  claims  that 
price  squeeze  arguments  ignore  the  fact 
that  BOC  interLATA  affiliates  will  pay 
access  charges  to  unaffiliated  carriers 
when  they  originate  or  terminate  long 
distance  calls  out-of-region  and  that 
facilities-based  incumbent  carriers 
actually  have  significant  cost 
advantages.  Finally,  Ameritech  disputes 
the  relevance  of  the  price  squeeze 
arguments.  According  to  Ameritech,  a 
BOC  interLATA  affiliate's  ability  to  gain 
market  share  by  setting  rates  below  the 
cost  of  access  would  not  constitute  a 
basis  for  classifying  the  BOC  interLATA 
affiliate  as  dominant.  Ameritech  is 
aware  of  no  legal  theory  under  which 
such  a  practice  could  be  considered 
unreasonable  or  otherwise  unlawful, 
since  consumers  would  suffer  no  harm 
unless  the  BOC  interLATA  affiliate 
could  somehow  acquire  market  power 
from  its  action.  Bell  Atlantic  and 
NYNEX  claim  that  advance  notice 
periods  for  tariff  filings  and  cost  support 
requirements  are  unnecessary  to  ensure 
compliance  with  the  section  272 
imputation  requirement  because  the 
1996  Act  already  provides  for  a  biennial 
audit,  which  is  intended  to  serve 
specifically  as  a  check  on  compliance 
vnth  the  section  272  separation 
requirements,  including  the  imputation 
requirement. 

ii.  Discussion 

125.  In  the  Non-Accounting 
Safeguards  NPRM,  we  noted  that,  absent 
appropriate  safeguards,  a  BOC 
potentially  could  raise  the  price  of 
access  to  all  interexchange  carriers, 
including  ite  affiliate.  This  would  cause 
competing  interLATA  carriers  either  to 
raise  their  retail  interLATA  rates  in 
order  to  maintain  the  same  profit 
margins  or  to  attempt  to  preserve  their 
market  share  by  not  raising  their  prices 
to  reflect  the  increase  in  access  charges, 
thereby  reducing  their  profit  margins.  If 
the  competing  in-region  interLATA 
service  providers  raised  their  prices  to 
recover  the  increased  access  charges,  the 
BOC  interLATA  affiliate  could  seek  to 
expand  its  market  share  by  not  matching 
the  price  increase.  In  that  event, 
although  the  BOC  interLATA  affiliate 
would  achieve  lower  profit  margins 
than  its  rivals,  all  other  things  being 
equal,  the  BOC  corporate  entity  as  a 
whole  would  receive  additional  access 
revenues  from  unaffiliated  carriers  due 
to  the  access  price  increase  and  greater 


revenues  ftxim  the  affiliate's  interLATA 
services  caused  by  its  increased  share  of 
interLATA  traffic.  If  the  BOC  were  to 
raise  its  access  rates  high  enough,  it 
would  be  impossible  for  interexchange 
competitors  to  compete  effectively. 
Thus,  the  entry  of  a  BOC's  affiliate  into 
the  provision  of  in-region,  interstate, 
domestic,  interLATA  services  might 
give  the  BOC  an  incentive  to  raise  its 
price  for  access  services  in  order  to 
disadvantage  its  affiliate's  rivals, 
increase  its  affiliate's  market  share,  and 
increase  the  profits  of  the  BOC  overall. 
Non- Accounting  Safeguards  NPRM  at 
fl41.  In  the  Notice,  we  recognized  that 
the  same  situation  could  occur  if  a  BOC 
failed  to  pass  through  to  interexchange 
carriers  a  reduction  in  the  cost  of 
providing  access  services,  and  that  price 
cap  regulation  would  not  be  effective  in 
eliminating  the  effect  of  a  price  squeeze 
initiated  under  these  circumstances.  Id. 
at  1141  n.272. 

126.  We  conclude,  as  discussed  in  the 
NPRM,  that  price  cap  regulation  of  the 
BOCs'  access  services  sufficiently 
constrains  a  BOC's  ability  to  raise  access 
prices  to  such  an  extent  that  the  BOC 
affiliate  would  gain,  upon  entry  or  soon 
thereafter,  the  ability  to  raise  prices  of 
interLATA  services  above  competitive 
levels  by  restricting  its  own  output  of 
those  services.  See  NYNEX  comments  at 
57.  We  also  note  that  the  emergence  of 
competition  in  the  provision  of 
exchange  access  service  may  also 
constrain  a  BOC's  ability  to  raise  access 
prices.  See  id.;  SBC  Aug.  30,  1996  Reply 
at  27.  Although  a  BOC  may  be  able  to 
raise  its  access  rates  to  some  extent  if 
those  rates  are  currently  below  the 
applicable  price  cap  and  could  fail  to 
pass  along  reductions  in  the  cost  of 
access  if  the  productivity  factor  is  too 
low,  we  conclude  that  such  an  increase 
would  not  give  a  BOC  affiliate  the 
ability  to  raise  prices  of  interLATA 
services  above  competitive  levels  by 
restricting  its  own  output  of  those 
services.  We  will  consider  the  impact  of 
such  a  potential  increase  on  competition 
in  the  pending  access  charge  reform 
proceeding.  We  also  note  that  the  ability 
of  competing  carriers  to  acquire  access 
through  the  purchase  of  unbundled 
elements  enables  them  to  avoid 
originating  access  charges  and  thus 
partially  protect  themselves  against  a 
price  squeeze.  See  47  U.S.C. 
§252(d)(l)(A)(i).  The  Commission's 
pricing  rules  interpreting  section 
252(d)(l)(A)(i)  are  currently  under  stay 
by  the  8th  Circuit  Court  of  Appeals. 
Iowa  Utilities  Board  v.  FCC,  No.  9fr- 
3321,  1996  WL  589284  (8th  Cir.  Oct.  15, 
1996)  (order  granting  stay  pending 
judicial  review).  To  the  extent  that 


access  charges  are  reformed  to  more 
closely  reflect  economic  cost,  as  is  being 
considered  in  the  access  charge  reform 
proceeding,  the  potential  for  a  price 
squeeze  should  be  further  mitigated. 

127.  Some  commenters  assert, 
however,  that  a  BOC  could  engage  in  a 
price  squeeze  without  raising  the  price 
of  its  access  services.  These  commenters 
suggest  that,  because  access  services  are 
currently  priced  above  economic  cost,  a 
BOC  interLATA  affiliate  could  set  its 
interLATA  prices  at  or  below  the  BOC's 
access  prices  and  still  be  profitable.  The 
affiliate's  interLATA  competitors  would 
then  be  faced  with  the  choice  of  setting 
their  prices  at  unprofitable  lev^s  or 
losing  market  share.  Several  BOCs 
respond  that  this  would  not  be  a  profit- 
maximizing  strategy  because  the 
increased  revenues  they  would  receive 
from  the  affiliate's  interLATA  services 
would  be  offset  by  a  reduction  in  the 
access  revenues  received  from 
unaffiliated  carriers.  If  the  affiliate's 
reduction  in  interLATA  rates 
sufficiently  increased  demand,  however, 
it  is  possible  the  BOC  interLA'TA 
affiliate's  higher  interLATA  revenues 
would  more  than  offset  lost  access 
revenues,  assuming  the  affiliate's 
interLATA  competitors  do  not  match 
the  affiliate's  price  reduction.  If,  in  the 
alternative,  the  competitors  reduce  their 
interLATA  rates  to  match  the  BOC 
interLATA  affiliate's  reductions,  the 
BOC  would  receive  increased  access 
revenues.  In  the  extreme,  such  a 
situation  could  drive  the  affiliate's  rivals 
from  the  market.  MCI  claims  that,  even 
if  such  a  predatory  strategy  is  not 
successful,  the  rivals  would  be 
weakened  by  the  cost  increases  they 
absorb,  thereby  reducing  their  output 
and  their  ability  to  compete  effectively. 

128.  We  conclude  that  imposing 
advance  tariffing  and  cost  support  data 
requirements  on  the  BOC  interLATA 
affiliates  would  not  be  an  efficient 
means  of  preventing  the  BOCs  from 
engaging  in  such  a  predatory  price 
squeeze  strategy.  As  previously 
discussed,  advance  notice  periods  for 
tariff  filings  could  reduce  the  BOC 
interLATA  affiliates'  incentives  to 
reduce  their  interLATA  rates. 
Furthermore,  requiring  the  BOC 
interLATA  affiliates  to  file  cost  support 
data  could  discourage  them  from 
introducing  innovative  new  service 
offerings.  We  also  conclude  that 
imposing  advance  tariff  filing  and  cost 
support  data  requirements  on  the  BOC 
interLATA  affiliates  would  not  address 
LDDS'  concern  that  the  BOC  interLATA 
affiliates  could  effectively  evade 
imputation  requirements  by  passing  on 
their  access  cost  advantage  in  reduced 
prices  for  services  not  subject  to  the 


Commission's  jurisdiction,  such  as  local 
exchange  and  information  services.  In 
addition,  we  t)elieve  that,  if  the 
predatory  behavior  described  above 
were  to  occur,  it  could  be  adequately 
addressed  through  our  complaint 
process  and  enforcement  of  the  antitrust 
laws,  coupled  with  the  biennial  audits 
required  by  section  272(d),  such  that  the 
benefits  of  any  protections  offered  by 
advance  tariffing  and  cost  support  data 
requirements  would  be  outweighed  by 
the  enormous  administrative  burden 
those  requirements  would  impose  on 
the  Commission.  A  BOC  interLATA 
affiliate  that  charges  a  rate  for  its 
interLATA  services  below  its 
incremental  cost  to  provide  service 
would  be  in  violation  of  sections  201 
and  202  of  the  Conununications  Act,  if 
such  a  rate  were  sustained  for  an 
extended  period. 

129.  We  also  note  that  other  factors 
constrain  the  ability  of  a  BOC  or  BOC 
interLATA  affiliate  to  engage  in  a 
predatory  price  squeeze.  For  example,  a 
BOC  interLATA  affiliate's  apparent  cost 
adveuitage  resulting  from  its  avoidance 
of  access  charges  may  be  offset  by  other 
costs  it  must  incur,  such  as  the  cost  of 
interLATA  transport,  which,  at  least 
initially,  may  be  greater  than  the  true 
marginal  cost  of  interLATA  transport  for 
fac'I'ties-based  interLATA  carriers.  In 
ad-"';     a.  a  BOC  interLATA  affiliate  wiii 
hav  t       pay  terminating  access  charges 
to  LECs  other  than  its  BOC  parent  for 
calls  terminating  outside  the  BOC's 
region  and  to  competing  LECs  in  the 
BOC's  in-region  states.  Having  to  pay 
such  access  charges  reduces  the  cost 
disparity  between  the  BOC  interLATA 
affiliate  and  competing  interexchange 
carriers.  Finally,  we  note  that  a  price 
squeeze  strategy  would  give  a  BOC 
interLATA  affiliate  the  ability  to  raise 
price  by  restricting  its  own  output  only 
if  it  is  able  to  drive  competitors  from  the 
market.  As  discussed  previously,  the 
existence  of  four  nationwide,  or  near- 
nationwide,  network  facilities  makes  it 
unlikely  that  a  BOC  interLATA  affiliate 
could  successfully  engage  in  a  predatory 
strategy.  As  a  result,  we  conclude  that 
the  BOCs  or  BOC  interLATA  affiliates 
will  not  be  able  to  engage  in  a  price 
squeeze  to  such  an  extent  that  the  BOC 
interLATA  affiliates  will  have  the 
ability,  upon  entry  or  soon  thereafter,  to 
raise  price  by  restricting  their  own 
output.  Thus  we  do  not  believe  that 
classifying  a  BOC's  interLATA  affiliate 
as  a  dominant  carrier  is  necesseuy  or 
appropriate  to  constrain  the  BOC  and  its 
affiliate  from  attempting  to  execute  a 
predatory  price  squeeze. 

130.  We  agree  with  commenters  that 
assert  that  the  risk  of  the  BOCs  engaging 
in  a  price  squeeze  will  be  greatly 
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reduced  when  interLATA  competitors 
gain  the  ability  to  purchase  access  to  the 
BOCs'  networks  at  or  near  cost,  and  as 
competition  develops  in  the  provision 
of  exchange  access  services.  As  noted, 
we  believe  that  the  ability  of  competing 
carriers  to  acquire  access  through  the 
purchase  of  unbundled  elements 
enables  them  to  avoid  originating  access 
charges  and  thus  partially  protect 
themselves  against  a  price  squeeze. 
Moreover,  to  the  extent  that  access 
charges  are  reformed  to  more  closely  - 
reflect  economic  cost,  as  is  being 
considered  in  the  access  charge  reform 
proceeding,  the  potential  for  a  price 
squeeze  should  be  further  mitigated. 

/.  Afei;gers  or  Joint  Ventures  Between 
Two  or  More  BOCs 

i.  Background  and  Comments 

131.  In  the  Non- Accounting 
Safeguards  NPRM,  we  sought  comment 
on  what  effect,  if  any.  a  merger  of  or 
joint  venture  between  two  or  more  BOCs 
should  have  on  our  determination 
whether  to  classify  the  interLATA 
affiliate  of  one  of  those  BOCs  as 
dominant  or  non-dominant.  Bell 
Atlantic,  contends  that  the  prospect  of 
mergers  between  BOCs  should  not  have 
any  impact  on  whether  the  BOCs  are 
treated  as  dominant  because  both 
parties  to  such  a  merger  would  be 
entering  the  long  distance  market  with 
zero  market  share  and  in  competition 
with  well  established  competitors  and 
because  the  merged  company's  access 
business  would  remain  subject  to  all  the 
same  market  and  regulatory  constraints 
as  nonmerged  BOCs.  Sprint  and  the 
New  York  State  Department  of  Public 
Service  (NYPDS)  contend  that  mergers, 
acquisitions,  and  similar  combinations 
by  BOCs  may  require  consideration  of 
geographic  markets  more  expansive 
than  a  particular  BOC's  region. 

ii.  Discussion 

132.We  conclude  that  a  merger  of  or 
joint  ventxire  between  two  or  more  BOCs 
should  have  no  direct  effect  on  our 
determination  of  whether  to  classify  the 
interLATA  affiliates  of  one  of  those 
BOCs  as  dominant  or  non-dominant. 
Bell  Atlantic  notes  that,  even  though  a 
merged  company's  territory  would 
grow,  it  would  continue  to  be  subject  to 
the  same  regulation  currenUy  imposed 
on  the  individual  companies  prior  to  the 
merger  or  joint  venture.  In  the  Non- 
Accounting  Safeguards  Order,  we 
concluded  that,  upon  completion  of  a 
merger  between  or  among  BOCs,  the  in- 
region  states  of  a  merged  entity  shall 
include  all  of  the  in-region  states  of  each 
of  the  BOCs  involved  in  the  merger. 
Non-Accounting  Safeguards  Order  at 


T  69.  We  declined,  however,  to  adopt  a 
general  rule  that  would  treat  the  regions 
of  merging  BOCs  as  combined  prior  to 
completion  of  the  merger,  for  the 
purposes  of  applying  the  section  272 
separate  affiliate  and  nondiscrimination 
safeguards.  We  foimd  that  adequate 
protections  against  discriminatory  and 
anticompetitive  conduct  already  applied 
to  mergers,  acquisitions,  and  joint 
ventures  among  BOCs.  Id.  Thus,  the 
merged  entity  would  be  required  to 
satisfy  the  requirements  of  sections  271 
and  272  in  providing  interLATA 
services  originating  in  those  in-region 
states.  We  also  note  that  DOJ  is 
currenUy  considering  the  implications 
of  such  mergers  and  joint  ventures  from 
an  antitrust  perspective. 

g.  Conclusion 

133.  Based  on  the  preceding  analysis, 
we  conclude  that  the  BOCs'  interLATA 
affiliates  will  not  have  the  ability,  upon 
entry  or  soon  thereafter,  to  raise  the 
price  of  in-region,  interstate,  domestic. 
interLATA  services  by  restricting  their 
own  output,  and,  therefore,  that  the 
BOC  interLATA  affiliates  should  be 
classified  as  non-dominant  in  the 
provision  of  those  services.  We  note, 
however,  that  we  retain  the  ability  to 
impose  some  or  all  of  the  dominant 
carrier  regulations  on  one  or  more  of  the 
BOC  interLATA  affiliates  if  this  proves 
necessary  in  the  future.  As  discussed  in 
the  NPRM,  our  experience  with 
regulating  the  independent  LECs' 
provision  of  interstate,  domestic, 
interexchange  services  and  the  BOCs' 
provision  of  enhanced  services  suggests 
that  oiu-  existing  safeguards  have 
worked  reasonably  well  and  generally 
have  been  effective,  in  conjunction  with 
our  regidar  audits,  in  deterring  the 
improper  allocation  of  costs  and 
unlawful  discrimination.  Non- 
Accounting  Safeguards  NPRM  at  1 146; 
PacTel  Aug.  15, 1996  Comments  at  65- 
66  (noting  that  PacTel  has  lost 
significant  market  share  in  intraLATA 
toll  services  and  that  Bell  Atlantic  and 
NYNEX  have  not  gained  significant 
market  share  in  the  provision  of 
interLATA  corridor  services).  We 
acknowledge,  however,  that  there  have 
been  instances  in  which  individual 
BOCs  may  have  not  complied  with  oui 
non-structural  safeguards  in  providing 
non-regulated  services.  See  id.  n.  284. 
See  also  MCI  Aug.  15, 1996  Comments 
at  67  (referring  to  the  MemoryCall  case). 
We  are  not  persuaded  by  MCI's 
argument  that  the  Ninth  Circuit's 
decision  in  California  III  [California  v. 
FCC.  39  F.3d  919,  923  (9th  Cir.  1994) 
(California  m).  In  its  Computer  III 
decisions,  the  Commission  removed  the 
separate  affiliate  requirements 


applicable  to  AT&T  and  the  BOCs. 
provided  that  they  complied  with 
certain  nonstructural  safeguards 
intended  to  guarantee  that  they  offered 
their  regulated  network  services  to 
competing  enhanced  service  providers 
on  an  equal  and  nondiscriminatory 
basis.  The  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  vacated  portions  of  the 
Commission's  Computer  III  decisions  in 
three  separate  decisions  leads  to  the 
conclusion  that  we  should  impose 
dominant  carrier  regulation  on  the  BOC 
interLATA  affiliates.  As  discussed 
above,  section  272  requires  the  BOCs  to 
provide  in-region,  interLATA  services 
through  structurally  sepeu^te  affiliates. 
Since  section  272's  structiu^l  separation 
requirements  are  akin  to  those  in 
Computer  11,  the  Ninth  Circuit's 
discussion  of  whether  the  Commission 
had  adequately  justified  its  elimination 
of  the  Computer  II  structural  separation 
requirements  for  BOC  enhanced  services 
is  not  relevant  here. 

134.  We  believe  that  the  entry  of  the 
BOC  interLATA  affiliates  into  the 
provision  of  in-region.  interLATA 
services  has  the  potential  to  increase 
price  competition  and  lead  to 
innovative  new  services  and  market 
efficiencies.  We  recognize  that,  as  long 
as  the  BOCs  retain  control  of  local 
bottleneck  facilities,  they  could 
potentially  engage  in  improper  cost 
allocation,  discrimination,  and  other 
anticompetitive  conduct  to  favor  their 
affiliates'  in-region,  interLATA  services. 
We  conclude,  however,  that,  to  the 
extent  dominant  carrier  regulation 
addresses  such  anticompetitive  conduct, 
the  burdens  imposed  by  such  regulation 
outweighs  its  benefits.  We  therefore  see 
no  reason  to  impose  dominant  carrier 
regulation  on  the  BOC  interLATA 
affiliates,  given  that  section  272 
contains  numerous  safeguards  designed 
to  prevent  the  BOCs  from  engaging  in 
improper  cost  allocation, 
discrimination,  and  other 
anticompetitive  conduct.  Section 
272(f)(1)  of  the  Communications  Act 
provides  that  the  BOC  safeguards  set  out 
in  section  272,  other  than  those 
prescribed  in  section  272(e),  shall 
sunset  three  years  after  the  date  that  the 
BOC  affiliate  is  authorized  to  provide 
interLATA  telecommunications  services 
unless  the  Commission  extends  such 
three-year  period  by  rule  or  order.  We 
cannot  now  predict  how  competition 
will  develop  in  local  exchange  markets 
nor  can  we  determine  at  this  time  what 
accounting  and  non-accounting 
safeguards,  if  any,  will  be  needed  at  that 
time.  Accordingly,  we  recognize  that  it 
will  be  necessary  for  the  Commission  to 
determine  what  accounting  and  non- 


accounting  safeguards,  if  any,  are 
necessary  and  appropriate  upon 
expiration  of  those  section  272 
safeguards  subject  to  sunset,  and 
whether  BOC  interLATA  affiliates 
should  be  classified  as  dominant  or  non- 
dominant  in  the  provision  of  in-region, 
interstate,  domestic,  interLATA 
services.  We  emphasize  that  our 
decision  to  accord  non-dominant 
treatment  to  the  BOCs'  provision  of  in- 
region,  interLATA  services  is  predicated 
upon  their  full  compliance  with  the 
structural,  transactional,  and 
nondiscrimination  requirements  of 
section  272  and  our  implementing  rules. 
We  believe  that  these  safeguards, 
coupled  with  other  statutory  and 
regulatory  safeguards,  are  sufficient  to 
prevent  the  BOC  interLATA  affiliates 
from  gaining  the  ability,  upon  entry  or 
shortiy  thereafter,  to  raise  prices  by 
restricting  their  output. 

3.  Classification  of  BOC  InterLATA 
Affiliates  in  the  Provision  of  In-Region, 
International  Services 

a.  Background 

135.  In  the  Non- Accounting 
Safeguards  NPRM,  we  tentatively 
concluded  that  we  should  apply  the 
same  regulatory  treatment  to  a  BOC 
interLATA  affiliate's  provision  of  in- 
region,  international  services  as  we 
apply  to  its  provision  of  in-region. 
interstate,  domestic,  interLATA 
services,  assuming  the  BOC  or  BOC 
interLATA  affiliate  does  not  have  an 
affiliation  with  a  foreign  carrier  that  has 
the  ability  to  discriminate  against  the 
rivals  of  the  BOC  or  its  affiliate  through 
control  of  bottleneck  facilities  in  a 
foreign  destination  market.  Under  this 
proposal,  our  current  homework  for 
addressing  issues  raised  by  foreign 
carrier  affiliations  would  apply  to  the 
BOCs'  provision  of  U.S.  international 
services. 

b.  Comments 

136.  Most  commenters  support  the 
Commission's  proposal  to  apply  the 
same  regulatory  treatment  to  the  BOC 
interLATA  affiliates'  provision  of  in- 
region,  international  services  as  it 
applies  to  in-region,  interstate,  domestic 
interLATA  services.  PacTel  and  US 
West  agree  that  if  the  BOC  interLATA 
affiliates  should  be  non-dominant  for  in- 
region  domestic  services,  they  should  be 
non-dominant  for  in-region 
international  services,  but  they  further 
claim  that  differences  in  the  domestic 
and  international  markets  suggest  that 
BOC  interLATA  affiliates  should  be 
classified  as  nondominant  for 
international  interLATA  services 
regardless  of  their  classification  for 


domestic  services.  PacTel  agrees  that  the 
existing  rules  governing  dominance 
based  on  foreign  market  affiliations 
should  apply  to  BOC  interLATA 
affiliates  as  they  do  to  all  other 
international  carriers.  PacTel  suggests, 
however,  that  the  Commission  should 
ensure  that  route-by-route  dominance 
filings,  based  on  foreign  affiliations,  be 
concluded  no  later  than  the  grant  of  a 
section  271  entry  petition. 

137.  MCI  generally  agrees  with  the 
Commission  that  a  BOC's  in-region 
international  service  should  be  treated 
in  a  maiuier  similar  to  its  in-region 
domestic  interLATA  service.  It 
contends,  however,  that  the  BOCs  have 
unique  advantages  in  the  international 
services  market  as  a  result  of  their 
"regional  focus."  MCI  expresses  concern 
that  the  BOCs  will  enter  into  special 
arrangements  with  foreign  carriers 
under  which  return  traffic  would  be 
"groomed" — i.e.,  the  foreign  carrier 
would  give  the  BOC's  interLATA 
affiliate  the  retiun  traffic  that  terminates 
in  the  BOC's  region.  MCI  contends  that, 
by  contrast,  non-BOC  interexchange 
carriers  would  be  required  to  take  return 
traffic  to  destinations  all  over  the  United 
States  and  thereby  incur  higher  costs  in 
terminating  such  traffic.  MCI  notes  that 
a  disproportionate  amount  of 
international  traffic  terminates  in  the 
NYNEX  and  Pacific  Bell  regions  and 
argues  that  these  BOCs  would  have  an 
especially  lucrative  opportunity  to 
obtain  groomed  traffic.  MCI  notes  that 
such  arrangements  may  result  in  lower 
costs  for  terminating  U.S.  inbound 
traffic,  but  characterizes  these 
arrangements  as  "anticompetitive."  It 
urges  the  Commission,  at  a  minimum,  to 
impose  on  the  BOC  interLATA  affiliates 
the  same  safeguards  that  it  imposed  on 
MCI  in  the  order  approving  British 
Telecom's  (BT's)  initial  20  percent 
investment  in  MCI.  A  number  of  the 
BOCs  respond  that  such  additional 
requirements  are  uxmecessary  and 
inappropriate. 

c.  Discussion 

138.  We  adopt  our  tentative 
conclusion  that  we  should  apply  the 
same  regulatory  treatment  to  a  BOC 
interLATA  affiliate's  provision  of  in- 
region,  international  services  as  we 
apply  to  its  provision  of  in-region, 
interstate,  domestic,  interLATA 
services.  As  discussed  in  the  NPRM,  the 
relevant  issue  in  both  contexts  is 
whether  the  BOC  interLATA  affiliate 
can  exploit  its  market  power  in  local 
exchange  and  exchange  access  services 
to  raise  prices  by  restricting  its  own 
output  in  another  market  (the  domestic 
interLATA  or  international  market).  We 
also  note  that  the  section  272  safeguards 


apply  equally  to  the  BOCs'  in-region, 
domestic,  interLATA  and  in-region, 
international  services.  We  find  no 
practical  distinctions  between  a  BOC's 
ability  and  incentive  to  use  its  market 
power  in  the  provision  of  local 
exchange  and  access  services  to 
improperly  allocate  costs,  discriminate 
against,  or  otherwise  disadvantage 
unaffiliated  domestic  interexchange 
competitors  as  opposed  to  international 
service  competitors. 

139.  In  light  of  our  classification  of 
the  BOC  interLATA  affiliates  as  non- 
dominant  in  the  provision  of  in-region, 
interstate,  domestic,  interLATA 
services,  we  accordingly  will  classify 
each  BOC  interLATA  affiUate  as  non- 
dominant  in  the  provision  of  in-region. 
international  services,  unless  it  is 
affiliated,  within  the  meaning  of  section 
63.18(h)(l)(i)  of  our  rules,  with  a  foreign 
carrier  that  has  the  ability  to 
discriminate  against  the  rivals  of  the 
BOC  or  its  affiliate  through  control  of 
bottleneck  services  or  facilities  in  a 
foreign  destination  market.  We  will 
apply  section  63.10(a)  of  our  rules  to 
determine  whether  to  regulate  a  BOC 
interLATA  affiliate  as  dominant  on 
those  U.S.  international  routes  where  an 
affiliated  foreign  carrier  has  the  ability 
to  discriminate  against  unaffiliated  U.S. 
international  carriers  through  control  of 
bottieneck  services  or  facilities  in  the 
foreign  destination  market.  The 
safeguards  that  we  apply  to  carriers  that 
we  classify  as  dominant  based  on  a 
foreign  carrier  affiliation  are  contained 
in  Section  63.10(c)  of  our  rules  and  are 
designed  to  address  the  incentive  and 
ability  of  the  foreign  carrier  to 
discriminate  against  the  rivals  of  its  U.S. 
affiliate  in  the  provision  of  services  or 
facilities  necessary  to  terminate  U.S. 
international  traffic.  Section  63.10(a)  of 
the  Commission's  rules  provides  that: 
(1)  Carriers  having  no  affiliation  with  a 
foreign  carrier  in  the  destination  market 
are  presumptively  non-dominant  for 
that  route;  (2)  carriers  affiliated  with  a 
foreign  carrier  that  is  a  monopoly  in  the 
destination  market  are  presumptively 
dominant  for  that  route;  (3)  carriers 
affiliated  with  a  foreign  carrier  that  is 
not  a  monopoly  on  that  route  receive 
closer  scrutiny  by  the  Commission:  and 
(4)  carriers  that  serve  an  affiliated 
destination  market  solely  through  the 
resale  of  an  unaffiliated  U.S.  facilities- 
based  carrier's  switched  services  are 
presumptively  nondominant  for  that 
route.  See  also  Regulation  of 
International  Common  Carrier  Services, 
n  19-24.  This  framework  for 
addressing  issues  raised  by  foreign 
carrier  affiliations  will  apply  to  the 
BOCs'  provision  of  U.S.  international 
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services  as  an  additional  component  of 
our  regulation  of  the  U.S.  international 
services  market. 

140.  We  reject  MCI's  suggestion  that 
we  should  impose  additional  safeguards 
on  the  BOC's  in-region,  international 
services.  We  observe,  as  an  initial 
matter,  that  all  U.S.  international 
carriers  are  subject  to  the  same 
prohibition  against  accepting  "special 
concessions"  from  foreign  carriers  that 
we  imposed  on  MCI  in  the  order 
approving  BT's  initial  20  percent 
investment  in  MCI.  The  grooming 
described  by  MCI  would  constitute  a 
special  concession  prohibited  by  the 
terms  of  Section  63.14  of  the 
Commission's  rules  to  the  extent  the 
U.S.  carrier  entered  into  a  grooming 
arrangement  that  the  foreign  carrier  did 
not  offer  to  similarly  situated  U.S. 
carriers.  See  47  CFR  Section  63.14 
{"[ajny  carrier  authorized  to  provide 
international  communications  service 

•  *   •  shall  be  prohibited  from  agreeing 
to  accept  special  concessions  directly  or 
indirectly  from  any  foreign  carrier  or 
administration  with  respect  to  traffic  or 
revenue  flows  between  the  United 
States  and  any  foreign  country  served 

•  •   •  and  from  agreeing  to  enter  into 
such  agreements  in  the  future  *   *   *."  ). 
A  U.S.  carrier  that  negotiates  a  grooming 
arrangement  with  a  foreign  carrier  on  a 
particulcir  route  would  be  required  to 
submit  the  arrangement  to  the 
Commission  for  public  comment  and 
review  in  circumstances  where  the 
arrangement  deviates  from  existing 
arrangements  with  other  U.S.  carriers 
for  the  routing  and/or  settlement  of 
traffic  on  that  route. 

141.  We  are  not  prepared  to  rule  on 
this  record,  however,  that  the  grooming 
of  retxuTi  traffic  (i.e.,  giving  a  U.S.  carrier 
the  retiim  traffic  that  terminates  in  a 
particular  region)  in  a  manner  that  may 
ultimately  reduce  U.S.  carri^  costs  and 
rates  is  anticompetitive  per  se.  We 
recently  adopted  guidelines  for 
permitting  in  certain  circumstances 
flexible  settlement  arrangements 
between  U.S.  and  foreign  carriers  that 
do  not  comply  with  the  International 
Settlements  Policy  (ISP).  Regulation  of 
International  Accounting  Rates  (62  FR 
5535  (February  6,  1997))  [Accounting 
Rate  Flexibility  Order).  The  ISP  requires: 
(1)  The  equal  division  of  accounting 
rates;  (2)  non-discriminatory  treatment 
of  U.S.  carriers;  and  (3)  proportionate 
return  of  U.S. -bound  trajffic.  The  ISP  is 
designed  to  prevent  foreign  carriers  with 
market  power  from  obtaining 
discriminatory  accounting  rate 
concessions  from  competing  U.S. 
carriers.  See  generally  Policy  Statement 
on  International  Accounting  Rate 
Reform  (61  FR  11163  (March  19.  1996)). 


MCI  will  have  ample  opportunity  to 
make  its  arguments,  with  proper 
economic  support,  in  the  event  a  BOC 
interLATA  affiliate  or  any  other  U.S. 
international  carrier  seeks  to  establish 
an  arrangement  for  grooming  return 

traffic. 

142.  We  are  also  unpersuaded  that  the 
other  conditions  imposed  in  the  20 
percent  BT  investment  in  MCI  are  useful 
or  necessary  in  this  case.  MCI  has  not 
explained  how  those  conditions  are 
relevant  to  the  BOC  interLATA 
affiliates'  provision  of  in-region 
international  service  on  routes  where 
they  have  no  investment  interest  in  or 
by  a  foreign  carrier.  The  conditions 
imposed  on  MCI  apply  to  its  operations 
only  on  the  U.S.-U.K.  route,  where  we 
found  that  BT  controlled  bottleneck 
local  exchange  and  exchange  access 
facilities  on  the  U.K.  end.  and  they  were 
targeted  to  limiting  the  potential  risks  of 
undue  discrimination  between  a  U.S. 
carrier  (MCI)  and  a  foreign  carrier  with 
which  the  U.S.  carrier  has  an  equity 
relationship  (BT).  We  note  that  MCI  and 
BT  have  requested  Commission 
approval  of  the  transfer  of  control  to  BT 
of  licenses  and  authorization  held  by 
MCI  subsidiaries,  which  would  occur  as 
a  result  of  the  proposed  merger  of  MCI 
and  BT.  See  MCI  Communications 
Corporation  and  British 
Telecommunications  PLC  Seek  FCC 
Consent  for  Proposed  Transfer  of 
Control.  GN  Docket  No.  9&-245,  Public 
Notice,  DA  96-2079  (rel.  Dec.  10, 1996). 
To  the  extent  a  BOC  has  an  equity 
interest  in  a  foreign  carrier  or  the  foreign 
carrier  has  such  an  interest  in  a  BOC  on 
a  particular  U.S.  international  route,  it 
is  of  course  subject  to  Section  63.10  of 
our  rules.  This  rule  sets  forth  the 
framework  for  imposing  certain 
safegueirds  on  U.S.  carriers  that  are 
affiliated  with  foreign  carriers  that  have 
the  ability  to  discriminate  in  the  favor 
of  their  U.S.  affiliate  through  the  control 
of  bottleneck  services  or  facilities. 

B.  Classification  of  Independent  LECs 

143.  For  the  reasons  discussed  below, 
we  conclude  that  the  requirements 
established  in  the  Fifth  Report  and 
Order,  together  with  other  existing 
rules,  sufficiently  limit  an  independent 
LECs  ability  to  exercise  its  market 
power  in  the  local  exchange  and 
exchange  access  markets  so  that  the  LEG 
cannot  profitably  raise  and  sustain  the 
price  of  in-region,  interstate,  domestic, 
interexchange  services  by  restricting  its 
own  output.  We,  therefore,  classify 
independent  LECs  as  non-dominant  in 
the  provision  of  these  services.  We 
recognize,  however,  that  an 
independent  L£C  conceivably  could  use 
its  control  over  local  bottleneck- 


facilities  to  allocate  costs  improperly, 
engage  in  unlawful  discrimination,  or 
attempt  to  price  squeeze.  We.  therefore, 
impose  the  Fifth  Report  and  Order 
separation  requirements  on  all 
incumbent  independent  LECs  that 
provide  in-region,  interstate,  domestic, 
interexchange  services.  We  further 
conclude  that  we  should  apply  the  same 
regulatory  classification  to  the 
independent  LECs'  provision  of  in- 
region.  international  services  that  we 
adopt  for  their  provision  of  in-region, 
interstate,  domestic,  interexchange 
services. 

1.  Classification  of  Independent  LECs  in 
the  Provision  of  In-Region,  Interstate, 
Domestic,  Interexchange  Services 

a.  Background 

144.  In  the  Competitive  Carrier  Fourth 
Report  and  Order,  the  Conmiission 
determined  that  interexchange  carriers 
affiliated  with  independent  LECs  would 
be  regulated  as  non-dominant  carriers. 
In  the  Competitive  Carrier  Fifth  Report 
and  Order,  the  Commission  clarified  the 
definition  of  "affiliate"  (The 
Commission  defined  a  carrier  affiliated 
with  an  independent  LEC  as  "a  carrier 
that  is  owned  (in  whole  or  in  peirt)  or 
controlled  by,  or  under  common 
ownership  (in  whole  or  in  part)  or 
control  with,  an  exchange  telephone 
company."  Fifth  Report  and  Order,  98 
FCC  2d  at  1198, 1 9.)  and  identified 
three  separation  requirements  that  the 
affiliate  must  meet  in  order  to  qualify 
for  non-dominant  treatment.  These 
requirements  are  that  the  affiliate:  (1) 
Maintain  separate  books  of  account;  (2) 
not  jointly  own  transmission  or 
switching  facilities  with  the  LEC;  and 
(3)  acquire  any  services  from  its 
affiliated  exchange  company  at  tariffed 
rates,  terms,  and  conditions.  The 
Commission  further  concluded  that,  if 
the  LEC  provides  interstate, 
interexchange  service  directly,  rather 
than  through  an  affiliate,  or  if  the 
affiliate  fails  to  satisfy  the  three 
requirements,  those  services  would  be 
subject  to  dominant  carrier  regulation. 
The  Commission  observed  that  these 
separation  requirements  would  provide 
some  "protection  against  cost-shifting 
and  anticompetitive  conduct"  by  an 
independent  LEC  that  could  result  from 
its  control  of  local  bottleneck  facilities. 

145.  In  the  Non-Accoimting 
Safeguards  NPRM,  we  sought  comment 
on  how  we  should  classify  independent 
LECs'  provision  of  in-region,  interstate, 
interexchange  services.  We  also  sought 
comment  on  whether,  absent  the  Fifth 
Report  and  Order  separation 
requirements,  an  independent  LEC 
would  be  able  to  use  its  market  power 
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in  local  exchange  and  exchange  access 
services  to  disadvantage  its 
interexchange  competitors  to  such  an 
extent  that  it  would  quickly  gain  the 
ability  profitably  to  raise  and  sustain  the 
price  of  in-region,  interstate,  domestic 
interexchange  service  significantly 
above  competitive  levels  by  restricting 
its  output.  We  suggested  that,  regardless 
of  our  determination  of  whether 
independent  LECs  should  be  classified 
as  dominant  or  non-dominant,  some 
level  of  separation  may  be  necessary 
between  an  independent  LECs 
interstate,  domestic,  interexchange 
operations  and  its  local  exchange 
operations  to  guard  against  cost 
misallocation.  unlawful  discrimination, 
or  a  price  squeeze.  In  addition,  we 
sought  comment  on  whether  the 
existing  Fifth  Report  and  Order 
requirements  are  sufficient  safeguards  to 
apply  to  independent  LECs  to  address 
these  concerns. 

b.  Comments 

146.  Commenters  generally  suggest 
two  different  schemes  for  regulating 
independent  LECs'  provision  of  in- 
region.  interstate,  interexchange 
services.  First,  independent  LECs  and 
others  argue  that  the  Commission 
should  find  that  independent  LECS  are 
non-dominant  in  their  provision  of  in- 
region,  interstate,  interexchange 
services,  and  that  the  Fifth  Report  and 
Order  requirements  are  no  longer 
necessary.  According  to  these 
commenters,  the  Commission  should 
eliminate  the  existing  Fifth  Report  and 
Order  separate  affiliate  requirement  as  a 
precondition  for  non-dominant 
classification.  In  support  of  their 
contention  that  independent  LECs 
should  be  regulated  as  non-dominant  in 
their  provision  of  in-region,  interstate, 
interexchange  services,  these 
commenters  argue  that:  (1)  independent 
LECs  do  not  have  market  power  in  the 
in-region,  interstate,  interexchange 
market  based  on  the  market  power 
factors  that  the  Commission  applied  in 
reclassifying  AT&T  as  a  non-dominant 
interexchange  carrier;  (2)  dominant 
carriOT  regulation  would  reduce 
competition  in  the  long  distance  market; 

(3)  imposition  of  the  Fifth  Report  and 
Order  separations  requirements  on 
independent  LECs'  provision  of  in- 
region,  interstate,  interexchange  service 
is  inconsistent  with  the  1996  Act;  and 

(4)  the  real  costs  of  requiring  any  level 
of  separation  for  independent  LECs  far 
outweighs  the  speculative  benefits  of 
separation. 

147.  In  addition,  these  commenters 
assert  that  independent  LECs  have 
neither  the  ability  nor  the  incentive  to 
leverage  the  market  power  resulting 


from  their  control  over  local  facilities  to 
impede  competition  in  the 
interexchange  market.  These 
commenters  argue  that  their  inability  to 
leverage  control  over  local  facilities  is 
attributable  to  several  factors,  including 
provisions  of  the  1996  Act  that  are 
designed  to  open  the  local  market  to 
competition;  the  geographic  dispersion 
and  largely  rural  nature  of  independent 
LEC  service  territories:  cost  accounting 
safeguards,  price  caps  on  access 
services,  and  regulations  to  prevent  non- 
price  discrimination  in  the  quality  of 
access  services  provided;  and  the 
interexchange  carriers'  increasing 
emphasis  on  constructing  their  own 
facilities. 

148.  GTE  contends  that  the 
Comniission  is  legally  prohibited  from 
imposing  separation  requirements  on 
independent  LECs  in  general,  and 
specifically  on  GTE.  GTE  argues  that  • 
section  601(a)(2)  of  the  1996  Act,  which 
removes  the  restrictions  and  obligations 
imposed  by  the  GTE  Consent  Decree, 
prohibits  the  Conunission  from 
imposing  any  separate  affiliate 
requirements  on  GTE.  In  addition.  GTE 
asserts  that  section  271  and  272  added 
by  the  1996  Act.  apply  only  to  BOCs, 
therefore,  these  sections  reflect 
Congress'  determination  that  there  is  no 
need  to  extend  the  separation 
requirements  of  section  272  to 
independent  LECs  or  GTE.  Moreover, 
GTE  maintains  that,  if  the  Commission 
continues  to  require  separate  affiliates, 
it  should  modify  the  Fifth  Report  and 
Order  requirements  to  allow  the  affiliate 
to  take  exchange  access  services  not 
only  by  tariff,  but  also  on  the  same  basis 
as  other  carriers  that  have  negotiated 
interconnection  agreements  pursuant  to 
section  251. 

149.  Sprint  argues  that  the  Fifth 
Report  and  Order  separation 
requirements  are  no  longer  necessary 
because  those  requirements  have  been 
incorporated  into  the  Commission's  cost 
allocation  rules. 

1 50.  In  contrast,  interexchange 
carriers,  except  Sprint,  and  competing 
access  providers  generally  argue  that  the 
Commission  not  only  should  retain  the 
Fifth  Report  and  Order  separation 
requirements  as  a  condition  for  non- 
dominant  treatment  of  independent  LEC 
provision  of  in-region.  interstate, 
interexchange  services,  but  also  should 
impose  additional  safeguards  to  prevent 
independent  LECs  from  engaging  in 
anticompetitive  behavior  by  virtue  of 
thefr  control  over  bottleneck  facilities. 

151.  Teleport  argues  that  the 
Commission  should  impose  quarterly 
reporting  requirements  that  will  enable 
competitors  and  the  Commission  to 
analyze  objectively  the  independent 


LECs  service  record  and  to  compare 
service  to  competitors  with  service  to 
itself  or  its  affiliates.  Teleport  also 
recommends  that  the  Commission 
implement  an  expedited  complaint 
process  to  address  service  quality 
complaints  by  competing  carriers. 
152.  AT&T  argues  that  the  Fifth 
Report  and  Order  and  our  dominant 
carrier  requirements  are  inadequate  to 
address  independent  LECs'  potential 
abuse  of  market  power.  AT&T  contends 
that  the  Commission  should,  therefore, 
impose  the  same  structural  separation 
and  non-discrimination  requirements  on 
independent  LECs  that  we  impose  on 
BOCs,  as  well  as  a  modified  form  of 
dominant  carrier  regulation.  AT&T  also 
asks  the  Commission  to  make  clear  that 
equal  access  requirements  apply  to 
independent  LECs.  including  the 
requirement  that  a  customer  seeking 
local  service  from  such  carriers  be 
offered  the  options  for  interexchange 
service  in  a  neutral  fashion.  AT&T 
asserts  that  the  Fifth  Report  and  Order 
allows  joint  and  integrated  design, 
planning,  and  provisioning  of  exchange 
and  interexchange  services,  which 
inherently  discriminates  against  other 
carriers  and  permits  the  costs  of  long 
distance  operations  to  be  misallocated 
to  monopoly  ratepayers.  In  addition, 
AT&T,  challenging  SNETs  claim  that 
geographic  rate  averaging  would 
mitigate  the  effects  of  any  unilateral 
increase  in  access  charges,  asserts  that 
access  charges  are  far  above  cost,  and 
that  this  enables  LECs  to  impose  a  price 
squeeze  in  the  interexchange  market. 

153.  MCI  asserts  that,  given  the  types 
of  abuses  that  control  over  bottleneck 
facilities  allows,  it  is  necessary  to 
review  independent  LECs'  in-region, 
interexchange  rates  to  ensure  that  they 
fully  cover  independent  LEC  tariffed 
access  and  other  costs.  MCI  further 
contends  that  enforcement  of  the 
imputation  requirement  is  necessary  to 
protect  against  an  independent  LECs 
adopting  a  price  squeeze  strategy,  and 
maintains  that  the  Commission's  cost 
accounting  rules  and  after-the-fact 
audits  are  insufficient  to  ensure  that 
LEC  interLATA  rates  cover  imputed 
access  costs.  Like  AT&T,  MCI  claims 
that,  because  an  independent  LECs 
actual  access  costs  are  much  lower  than 
the  tariffed  rates,  an  independent  LEC 
could  adopt  a  successful  price-squeeze 
strategy  against  its  interexchange  rivals. 
MCI  adds  that  an  independent  LEC  may 
be  able  to  increase  its  total  profits  by 
reducing  the  price  of  its  interLATA 
service,  thereby  increasing  the  demand 
for  its  switched  access  service. 

154.  The  Commonwealth  of  the 
Northern  Mariana  Islands  (CNMI) 
asserts  that  GTE-owned  Micronesian 
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Telecommunications  Corporation 
(MTC).  which  is  the  sole  provider  of 
both  local  exchange  and  exchange 
access  services  and  a  major  provider  of 
domestic  and  international  off-island 
services  in  the  Commonwealth, 
currendy  provides  domestic, 
interexchange  services  on  a 
nondominanl  basis,  even  though  it  lacks 
a  separate  subsidiary.  CNMI  asks  the 
Commission  to  recognize  explicitly  that 
MTC  must  comply  with  the  Fifth  Report 
and  Order  separation  requirements  or 
comply  with  the  Commission's 
dominant  carrier  requirements.  CNMI 
also  asks  the  Conunission  to  devise 
specific  safeguards  applicable  to  MTC's 
monopoly  operations  in  the 
Commonwealth,  such  as  a  strengthened 
form  of  the  Fifth  Report  and  Order 
separation  requirements.  GTE  disputes 
CNMI's  claims  that  MTC  is  providing 
domestic  interexchange  services  directly 
as  a  non-dominant  carrier  contrary  to 
the  requirements  of  the  Commission's 
Fifth  Report  and  Order  and  1985 
International  Competitive  Carrier  Order 
(50  FR  48191  (November  22,  1985)). 
GTE  asserts  that,  although  MTC 
provides  domestic  exchange,  exchange 
access  and  interexchange  services  on  an 
integrated  basis,  its  domestic 
interexchange  services  are  provided  on 
a  dominant  basis.  GTE  emphasizes  that 
neither  the  Commission  nor  any  court 
has  found  that  MTC  has  engaged  in  any 
misconduct  of  the  nature  alleged  by 
CNMI.  GTE  also  asserts  that  imposing 
additional  regulatory  requirements  on 
MTC,  which  serves  16,000  access  lines 
in  a  rural  location,  is  clearly  contrary  to 
the  deregulatory  spirit  and  intent  of  the 
1996  Act. 

155.  CNMI  also  asks  the  Commission 
to  clarify  that  MTC's  service  between 
the  Conunon wealth  and  the  U.S. 
mainland  and  other  U.S.  points  is  a 
domestic  service,  and  thus  requires 
domestic  tariffing  and  compliance  with 
the  strengthened  form  of  the  Fifth 
Report  and  Order  separation 
requirements.  GTE  responds  that, 
because  the  Northern  Mariana  Islands 
have  long  been  considered  an 
international  point  for  service  to  and 
from  the  United  States,  MTC  currently 
tariffs  its  service  to  the  U.S.  mainland 
and  other  U.S.  points  in  its  international 
tariff.  GTE  contends  that,  pursuant  to 
the  Commission's  Rate  Integration 
Order,  the  integration  of  the  Islands  into 
domestic  rate  schedules  is  not  required 
to  occur  until  August  1.  1997.  GTE 
states  that  these  offshore  locations  will 
continue  to  be  tariffed  as  international 
points  for  rate  purposes  until  that  time. 


c.  Discussion 

i.  Traditional  Market  Power  Factors 
(Other  Than  Control  of  Bottleneck 
Facilities) 

156.  As  we  noted  above,  dominant 
carrier  regulation  is  generally  designed 
to  prevent  a  carrier  from  raising  prices 
by  restricting  its  own  output  of 
interexchange  services.  An  independent 
LEG,  therefore,  should  be  classified  as 
dominant  in  the  provision  of  in-region, 
interstate,  interexchange  services  only  if 
it  has  the  ability  to  raise  prices  by 
restricting  its  output  of  these  services. 

157.  We  find  that  the  traditional 
market  power  factors  (excluding 
bottleneck  control)  suggest  that 
independent  LECs  do  not  have  the 
abUity  profitably  to  raise  and  sustain 
prices  above  competitive  levels  by 
restricting  their  output.  Based  on  an 
analysis  of  these  traditional  market 
power  factors — market  share,  supply 
and  demand  substitutability,  cost 
structure,  size,  and  resources — we 
conclude  that  independent  LECs  do  not 
have  the  ability  to  raise  prices  by 
restricting  their  own  output.  First, 
independent  LECs  generally  have 
minimal  market  share,  compared  with 
the  major  interexchange  carriers,  which 
suggests  they  could  not  profitably  raise 
and  sustain  interexchange  prices  above 
competitive  levels.  Second,  the  same 
high  supply  and  demand  elasticities 
that  the  Commission  found  constrained 
AT&T's  pricing  behavior  also  apply  to 
independent  LECs.  Finally,  we  find  that 
low  entry  barriers  in  the  interexchange 
market  and  widespread  resale  of 
interexchange  services  constrain 
independent  LECs  from  exercising 
market  power.  We  conclude,  therefore, 
that  in  light  of  the  Fifth  Report  and 
Order  requirements  independent  LECs 
do  not  have  the  ability  to  raise  prices 
above  competitive  levels  by  restricting 
their  output  of  interexchange  services. 

ii.  Control  of  Bottleneck  Access 
Facilities 

158.  As  we  previously  found  with 
regard  to  the  BOCs,  traditional  market 
power  factors  are  not  conclusive  in 
determining  whether  independent  LECs 
should  be  classified  as  dominant  in  the 
provision  of  in-region,  interstate, 
interexchange  services.  We  noted  in  the 
Non- Accounting  Safeguards  NPRM  that 
an  independent  LEG  may  be  able  to  use 
its  control  over  local  exchange  and 
exchange  access  services  to 
disadvantage  its  interexchange 
competitors  to  such  an  extent  that  it  will 
quickly  gain  the  ability  profitably  to 
raise  the  price  of  in-region,  interstate, 
interexchange  services  above 
competitive  levels.  We  therefore  must 


examine  whether  an  independent  LEG 
could  improperly  allocate  costs, 
discriminate  against  its  in-region 
competitors,  or  engage  in  a  price 
squeeze  to  such  an  extent  that  the 
independent  LEG  would  have  the  ability 
to  raise  prices  for  interstate, 
interexchange  services  by  restricting  its 
output.  We  find,  as  we  did  with  regard 
to  BOCs,  that  independent  LECs 
providing  in-region,  interstate, 
interexchange  services  do  not  have  the 
ability  to  engage  in  these  actions  to  such 
an  extent  that  they  would  have  the 
ability  to  raise  prices  by  restricting 
output.  For  the  reasons  discussed  with 
regard  to  the  BOCs.  we  thus  conclude 
that  dominant  carrier  regulation  of 
independent  LEC  provision  of  in-region, 
interstate,  interexchange  services  is 
inappropriate. 

159.  We  disagree,  however,  with  those 
commenters  that  assert  that 
independent  LECs  have  no  ability  to  use 
their  bottleneck  fiacilities  to  harm 
interexchange  competition.  We  believe 
that,  absent  appropriate  and  effective 
regulation,  independent  LECs  have  the 
ability  and  incentive  to  misallocate 
costs  from  their  in-region,  interstate, 
interexchange  services  to  their 
monopoly  local  exchange  and  exchange 
access  services  within  their  local  service 
region.  Improper  allocation  of  costs  by 
an  independent  LEC  is  a  concern 
because  such  action  may  allow  the 
independent  LEC  to  recover  costs 
incurred  by  its  affiliate  in  providing  in- 
region,  interexchange  services  from 
subscribers  to  the  independent  LEG'S 
local  exchange  and  exchange  access 
services.  As  we  stated  previously,  this 
can  distort  price  signals  in  those 
markets  and,  under  certain 
circumstances,  may  give  the  affiliate  an 
unfair  advantage  over  its  comf)etitor8. 
We  believe  that  the  improper  allocation 
of  costs  may  cause  substantial  harm  to 
consumers,  competition,  and 
production  efficiency.  Such  cost 
misallocations  may  be  difficult  to  detect 
and  are  not  necessarily  deterred  by  price 
cap  regulation. 

160.  Fujthermore,  an  independent 
LEC,  like  a  BOC.  potentially  could  use 
its  market  power  in  the  provision  of 
exchange  access  service  to  advantage  its 
interexchange  affiliate  by  discriminating 
against  the  affiliate's  interexchange 
competitors  with  respect  to  the 
provision  of  exchange  and  exchange 
access  services.  This  discrimination 
could  take  the  form  of  poorer  quality 
interconnection  or  luinecessary  delays 
in  satisfying  a  competitors'  request  to 
connect  to  the  independent  LEC's 
network. 

161.  We  are  also  concerned  that  an 
independent  LEC  could  potentially 
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initiate  a  price  squeeze  to  gain 
additional  market  share.  Absent 
appropriate  regulation,  an  independent 
LEG  could  potentially  raise  the  price  of 
access  to  all  interexchange  carriers 
which  would  cause  competing  in-region 
carriers  to  either  raise  their  retail  rates 
to  maintain  the  same  profit  margins  or 
attempt  to  maintain  their  market  share 
by  not  raising  their  prices  to  reflect  the 
increase  in  access  charges,  thereby 
reducing  their  profit  margins.  If  the 
competing  in-region,  interexchange 
providers  raised  their  prices  to  recover 
the  increased  access  charges,  the 
independent  LEG  could  seek  to  expand 
its  market  share  by  not  matching  the 
price  increase.  The  independent  LEC 
could  also  set  its  in-region, 
interexchange  prices  at  or  below  its 
access  prices.  The  independent  LEC's 
in-region  competitors  would  then  be 
faced  with  the  choice  of  lowering  their 
retail  rates,  thereby  reducing  their  profit 
margins,  or  maintaining  their  retail  rates 
at  the  higher  price  and  risk  losing 
market  share. 

162.  As  we  explained  earlier,  the  Fifth 
Report  and  Order  identified  three 
separation  requirements  with  which  an 
independent  LEG  must  comply  in  order 
to  qualify  for  non-dominant  treatment. 
These  requirements  are  that  the  affiliate 
providing  in-region.  interstate, 
interexchange  services  must:  (1) 
maintain  separate  books  of  account;  (2) 
not  jointly  own  transmission  or 
switching  facilities  with  the  LEC;  and 
(3)  acquire  any  services  from  its 
affiliated  exchange  companies  at  tariffed 
rates,  terms,  and  conditions. 

163.  We  conclude  that,  although  an 
independent  LEC's  control  of  exchange 
and  exchange  access  facilities  may  give 
it  the  incentive  and  ability  to  engage  in 
cost  misallocation.  unlawful 
discrimination,  or  a  price  squeeze,  the 
Fifth  Report  and  Order  requirements  aid 
in  the  prevention  and  detection  of  such 
anticompetitive  conduct.  We.  therefore, 
conclude  that  we  should  retain  the  Fifth 
Report  and  Order  separation 
requirements.  More  specifically, 
separate  books  of  account  are  necessary 
to  trace  and  document  improper 
allocations  of  costs  or  assets  between  a 
LEG  and  its  long-distance  affiliate  as 
well  as  discriminatory  conduct.  In 
addition,  the  prohibition  on  joindy- 
owned  facilities  will  reduce  the  risk  of 
improper  cost  allocations  of  common 
facilities  between  the  independent  LEG 
and  its  interexchange  affiliate.  The . 
prohibition  on  jointly  owned  facilities 
also  helps  to  deter  any  discrimination  in 
access  to  the  LEC's  transmission  and 
switching  facilities  by  requiring  the 
affiliates  to  follow  the  same  procedures 
as  competing  interexchange  carriers  to 


obtain  access  to  those  facilities.  Finally, 
we  conclude  that  requiring  services  to 
be  taken  at  tariffed  rates,  or  as  discussed 
below,  on  the  same  basis  as  requesting 
carriers  that  have  negotiated 
interconnection  agreements  pursuant  to 
section  251,  aids  in  preventing  a  LEG 
from  discriminating  in  favor  of  its  long 
distance  affiliate,  and  reduces  somewhat 
the  risk  of  a  price  squeeze  to  the  extent 
that  an  affiliate's  long  distance  prices 
are  required  to  exceed  their  costs  for 
tariffed  services. 

164.  We  agree  that  we  should  modify 
the  third  Fifth  Report  and  Order 
requirement  to  allow  independent  LECs 
to  take  exchange  services  not  only  by 
tariff,  but  also  on  the  same  basis  as 
requesting  carriers  that  have  negotiated 
interconnection  agreements  pursuant  to 
section  251.  GTE  contends  that,  because 
under  the  Commission's  current  rules, 
LECs  must  make  intercormection 
agreements  available  to  other  carriers, 
affiliated  carriers  should  be  able  to 
obtain  services  under  such  terms  as 
well.  47  GFR  51.809.  Section  252(i) 
states  as  follows: 

(i)  Availability  to  Other 
Teleconmiimications  Carriers. — A  local 
exchange  carrier  shall  make  available  any 
interconnection,  service,  or  network  element 
provided  under  an  agreement  approved 
under  this  section  to  which  it  is  a  party  to 
any  other  requesting  telecommunications 
carrier  upon  the  same  terms  and  conditions 
as  those  provided  in  the  agreement.  47  U.S.C 
252(i). 

The  Commission's  pricing  rules  and 
interpretation  of  section  252(i)  are 
currently  under  stay  by  the  8th  Circuit 
Court  of  Appeals.  Iowa  Utilities  Board  v. 
FCC,  No.  96-3321  (8th  Cir.  October  15. 
1996)  (Order  granting  stay  pending 
judicial  review).  In  the  Non-Accounting 
Safeguards  Order,  we  concluded  that 
section  272  does  not  prohibit  a  BOC 
interLATA  affiliate  from  providing  local 
exchange  services  in  addition  to 
interLATA  services.  We  also  found  in 
that  Order  that  section  25 1  does  not 
place  any  restrictions  on  which 
telecommunications  carriers  may 
qualify  as  requesting  carriers.  We 
concluded  in  the  Non- Accounting 
Safeguards  Order,  therefore,  that  BOG 
section  272  affiliates  should  be 
permitted  to  purchase  unbundled 
elements  under  section  251(c)(3)  of  the 
Communications  Act  and 
telecommunications  services  at 
wholesale  rates  under  section  251(c)(4) 
from  the  BOC  on  the  same  terms  and 
conditions  as  other  competing  local 
exchange  carriers.  We  find  no  basis  for 
concluding  that  Congress  intended  to 
treat  an  incumbent  LEG  differendy  from 
any  other  requesting 
telecommunications  carrier. 


Accordingly,  in  addition  to  taking 
exchange  services  by  tariff,  the  LEC  may 
alternatively  take  unbtmdled  network 
elements  or  exchange  services  for  the 
provision  of  a  telecommunications 
service,  subject  to  the  same  terms  and 
conditions  as  provided  in  an  agreement 
approved  under  section  252  to  which 
the  independent  LEC  is  a  party. 

165.  As  argued  by  many  commenters, 
independent  LECs  have  been  providing 
in-region.  interstate,  interexchange 
services  on  a  separated  basis  with  no 
substantiated  complaints  of  denial  of 
access  or  discrimination.  The  Fifth 
Report  and  Order  separation 
requirements  have  been  in  place  for 
over  ten  years.  During  that  time,  we 
have  received  few  complaints  from 
independent  LECs  about  the 
requirements  themselves.  Moreover,  we 
previously  determined  that  the  Fifth 
Report  and  Order  requirements  are  not 
overly  burdensome.  As  we  stated  in  the 
Interim  BOC  Out-of-Region  Order,  the 
separation  requirements  of  the  Fifth 
Report  and  Order  require  that  the  LEC 
interexchange  affiliate  be  a  separate 
legal  entity.  We  do  not,  however, 
require  actual  "structural  separation." 
Thus,  as  we  stated  in  the  Interim  BOC 
Out-of-Region  Order,  "except  for  the 
ban  on  joint  ownership  of  transmission 
and  switching  facilities."  the  LEC  and 
the  interexchange  affiliate  "will  be  able 
to  share  personnel  and  other  resources 
or  assets." 

166.  We  are  not  persuaded  by  the 
arguments  made  by  Citizens  and  USTA 
that  the  separate  affiliate  requirement 
prevents  independent  LECs  from 
realizing  efficiency  gains  though  the  use 
of  joint  resources.  While  joint 
ownership  of  transmission  and 
switching  facilities  by  a  LEC  and  its 
affiliate  is  not  permitted  by  our  rules, 
the  use  of  transmission  and  switching 
facilities  by  the  other  is  permitted.  The 
affiliate  can  contract  for  use  of  the  LEC's 
transmission  and  switching  facilities  at 
tariffed  rates  or  on  the  same  basis  as 
requesting  carriers  that  have  negotiated 
interconnection  agreements  pursuant  to 
section  251.  and  thereby  continue  to 
benefit  from  economies  of  scope. 
Furthermore,  we  conclude  that  the 
separate  books  of  account  requirement 
and  the  requirement  that  the  affiliate 
obtain  LEG  services  at  tariffed  rates  are 
not  overly  burdensome.  As  we 
explained  in  the  Interim  BOC  Out-of- 
Region  Order,  "the  separate  books  of 
account  requirement  refers  to  the  /act 
that,  as  a  separate  legal  entity,  the 
affiliate  must  maintain  its  own  books  of 
account  as  a  matter  of  course." 
Moreover,  as  we  stated  previously,  in 
addition  to  taking  exchange  services  by 
tariff,  to  the  extent  that  the  independent 
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LEG  affiliate  meets  the  requirements  of 
251.  the  LEG  affiliate  may  alternatively 
take  unbundled  network  elements  or 
exchange  services  subject  to  the  same 
terms  and  conditions  as  provided  in  an 
agreement  approved  under  section  252 
to  which  the  independent  LEG  is  a 

party. 

167.  While  we  recognize  that  the  Fifth 
Report  and  Order  requirements  impose 
some  regulatory  burdens,  we  find  that 
these  burdens  are  not  unreasonable  in 
light  of  the  benefits  these  requirements 
yield  in  terms  of  protection  against 
improper  cost  allocation,  unlawful 
discrimination,  and  price  squeezes.  We 
conclude  that  continued  imposition  of 
the  Fifth  Report  and  Order  separation 
requirements  is  necessary  to  prevent 
and  detect  any  anticompetitive  conduct 
that  may  arise  as  a  result  of  an 
independent  LEG's  control  of  bottleneck 
facilities. 

168.  We  reject  GTE's  contention  that 
the  1996  Act  prohibits  the  Gommission 
from  imposing  structural  safeguards  on 
GTE.  or  on  any  other  independent  LEG. 
We  find  no  reasonable  basis  for  inferring 
from  section  601 ,  or  any  other  provision 
in  the  1996  Act.  that  Gongress  intended 
to  eliminate  the  Fifth  Report  and  Order 
requirements  or  to  repeal  by  implication 
our  authority  to  impose  on  independent 
LEXZs  separation  requirements  that  we 
deem  necessary  to  protect  the  public 
interest  consistent  with  our  statutory 
mandates.  To  the  contrary,  section 
601(c)(1)  of  the  1996  Act  provides  that 
we  are  not  to  presume  that  Gongress 
intended  to  supersede  our  existing 
regulations  unless  expressly  so 
provided.  Section  601(c)  provides  as 
follows: 

(c)  Federal.  State  and  Local  Law.— 
(1)  No  Implied  Effect— This  Act  and  the 
amendments  made  by  this  Act  shall  not  be 
construed  to  modify,  impair,  or  supersede 
Federal,  State,  or  local  law  unless  expressly 
so  provided  in  such  Act  or  amendments. 
Telecommunications  Act  of  1996,  Public  Law 
104-104.  sec.  601(c),  110  Stat.  56. 143  (to  be 
codified  as  a  note  following  47  U.S.C.  §  152). 

Furthermore,  section  601(a)(2)  of  the 
1996  Act  deals  solely  with  a  judicial 
decree,  not  the  Gommission's 
regulations;  therefore.  GTE's  argument 
is  frivolous. 

169.  We  are  also  not  persuaded  by 
Sprint's  arguments  that  the  Fifth  Report 
and  Order  requirements  are  no  longer 
necessary  because  other  Gommission 
requirements,  such  as  the  Gommission's 
access  charge  rules,  imputation 
requirements,  and  cost  allocation  and 
affiliate  transaction  rules,  prevent 
anticompetitive  conduct  by  an 
independent  LEG  in  providing  in- 
region.  interstate,  interexchange 
services.  While  these  other  requirements 


have  significant  beneficial  effects,  we 
find  that  these  regulations  alone  are  not 
an  adequate  substitute  for  the  Fifth 
Report  and  Order  separation 
requirements.  As  previously  discussed, 
the  prohibition  against  jointly  owned 
transmission  and  switching  facilities 
ensures  that  the  affiliate  obtains  such 
facilities  on  an  arm's  length  basis.  This 
requirement  also  helps  to  ensure  that  all 
competing  in-region  providers  have  the 
same  access  to  provisioning  of 
transmission  and  switching  as  that 
provided  to  the  independent  LEG's 
affiliate.  There  is  nothing  in  the 
Gommission's  rules  that  otherwise 
prohibits  joint  ownership  of  switching 
and  transmission  facilities.  Although 
Sprint  contends  that  we  should  impose 
this  prohibition  by  modifying  the  cost 
allocation  rules,  such  a  prohibition  is 
possible  only  if  a  LEG  provides 
interexchange  service  through  a  separate 
affiliate,  as  required  by  the  Fifth  Report 
and  Order  requirements.  In  addition,  as 
stated  previously,  the  Fifth  Report  and 
Order  requirement  that  the  affiliate 
maintain  separate  books  of  account  is 
necessary  to  trace  and  document 
improper  allocations  of  costs  or  assets 
between  a  LEG  and  its  long  distance 
affiliate  and  to  detect  unlawful 
discrimination  in  favor  of  the  affiliate. 
The  historical  purpose  for  the 
requirement  that  the  affiliate  acquire 
any  services  from  its  affiliated  exchange 
companies  at  tariffed  rates,  terms,  and 
conditions  was  to  prevent  the  LEG  from 
discriminating  in  favor  of  its  long 
distance  affiliate.  The  Gommission 
recently  reconfirmed  the  need  for  such 
a  requirement  when  it  applied  the 
affiliate  transaction  rules  to  all 
transactions  between  incumbent  LECs 
and  their  affiliates.  We  believe  that  the 
Gommission's  access  charge  rules, 
imputation  requirements,  and  cost 
allocation  and  affiliate  transaction  rules 
continue  to  serve  important  purposes. 
We  conclude,  however,  that  the  Fifth 
Report  and  Order  requirements  are  also 
necessary  under  these  circumstances  to 
safeguard  fiulher  ratepayers  against 
cost-shifting,  discrimination,  and  price 
squeezes. 

170.  We  reject  the  arguments  that  we 
should  impose  additional  requirements 
on  independent  LEGs,  including  section 
272  requirements,  certain  aspects  of 
dominant  carrier  regulation,  or  any 
other  requirements.  Independent  LEGs 
tend  to  be  more  geographically 
dispersed  and  their  service  territories 
are  largely  rural  in  nature,  therefore, 
they  generally  serve  areas  that  are  less 
densely  populated  than  BOG  services 
areas.  In  addition,  because  the  service 
areas  of  independent  LEGs  tend  to  be 


smaller  than  the  service  areas  of  the 
BOGs,  on  average,  independent  LEGs 
have  fewer  access  lines  per  switch  than 
BOGs  and  provide  relatively  little 
interexchange  traffic  that  both  originates 
and  terminates  in  their  region.  We 
conclude,  therefore,  that  independent 
LEGs  are  less  likely  to  be  able  to  engage 
in  anticompetitive  conduct  than  the 
BOGs  and  that  applying  the  section  272 
requirements  to  independent  LEGs 
would  be  overly  burdensome.  The  Fifth 
Report  and  Order  requirements  appear 
to  balance  these  competing  concerns; 
they  address  cost  shifting  and 
discrimination,  but  do  not  appear  to  be 
overly  burdensome.  Although  the 
independent  LEGs  assert  that  these 
requirements  increase  their  costs,  none 
of  them  has  provided  specific  evidence 
to  support  this  claim,  much  less  to 
demonstrate  that  these  additional  costs 
outweigh  the  benefits. 

171.  As  previously  stated,  we 
conclude  that  we  should  not  apply 
dominant  carrier  regulation  to 
independent  LEGs.  The  dominant 
carrier  regulation  that  AT&T  and  MGI 
recommend  is  not  necessary  to  prevent, 
nor  effective  in  detecting  improper  cost 
allocation,  unlawful  discrimination, 
price  squeezes,  or  other  anticompetitive 
conduct.  The  benefits  of  dominant 
carrier  regulation  are  outweighed  by  the 
burdens  imposed  on  independent  LEGs. 
We  also  reject  MGI's  argument  that  we 
should  maintain  full  dominant  carrier 
regulation  in  order  to  enforce  effectively 
the  Gommission's  imputation 
requirements  and  to  prevent 
independent  LEGs  from  engaging  in  a 
price  squeeze  strategy.  As  we  stated 
previously,  we  believe  that  such 
predatory  behavior  can  be  adequately 
addressed  through  our  complaint 
process  and  enforcement  of  the  antitrust 
laws.  Moreover,  we  note  that  the 
potential  for  a  price  squeeze  will  be 
further  mitigated  as  access  charges  are 
reformed  to  reflect  cost. 

172.  Furthermore,  we  confirm  that  the 
equal  access  restrictions  apply  to 
independent  LEGs.  Under  the  MFJ  the 
BOGs  were  required  to  "provide  to  all 
interexchange  carriers  and  information 
service  providers  exchange  access, 
information  access  and  exchange 
services  for  such  access  on  an 
unbundled,  tariffed  basis,  that  is  equal 
in  type,  quality,  and  price  to  that 
provided  to  AT&T  and  its  affiliates." 
Equal  access  includes  the 
nondiscriminatory  provision  of 
exchange  access  services,  dialing  parity, 
and  presubscription  of  interexchange 
carriers.  Exchange  access  services 
included,  but  were  not  limited  to. 
"provision  of  network  control 
signalling,  answer  supervision, 
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automatic  calling  number  identification, 
carrier  access  codes,  directory  services, 
testing  and  maintenance  of  facilities, 
and  the  provision  of  information 
necessary  to  bill  customers."  GTE 
became  subject  to  similar  requirements 
in  1984,  and  in  1985  the  Gommission 
imposed  requirements  on  independent 
LEGs  similar  to  those  imposed  on  GTE. 
As  we  stated  in  the  Non-Accounting 
Safeguards  Order,  section  251(g)  added 
by  the  1996  Act  preserves  the  equal 
access  requirements  in  place  prior  to  the 
passage  of  the  Act.  including  obligations 
imposed  by  the  MFJ  and  any 
commission  rules.  We  do  not  decide  at 
this  time,  however,  whether  the 
allegations  AT&T  raises  regarding 
SNET's  alleged  pre-subscribed 
interexchange  carrier  (PIG)  freeze 
constitutes  a  violation  of  the 
Gommission's  equal  access 
requirements.  AT&T  or  any  other 
carrier,  if  it  deems  appropriate,  can  file 
a  complaint  with  the  Gommission 
raising  this  allegation  in  the  proper 
context.  We  note  that  on  July  24. 1996. 
MCI  filed  an  informal  complaint  with 
the  Commission  against  SNET  regarding 
PlC-fireeze  disputes.  Letter  from  MQ  to 
John  Muleta.  Chief,  Enforcement 
Division,  Common  Carrier  Bureau  (July 
24,  1996),  Informal  Complaint  No.  IC96- 
09734  (requesting  the  Gommission  to 
conclude  that  SNET's  solicitations 
authorizing  SNET  to  protect  long 
distance  customers  from  being  switched 
without  express  consent  violate  section 
201(b)  and  251  of  the  1996  Act.)  In 
addition,  on  September  27,  1996,  AT&T 
filed  a  letter  with  the  Enforcement 
Division  requesting  the  Gommission  to 
establish  procedures  imder  which 
neutral  third  parties  administer  PIC 
protection.  Letter  from  AT&T  to  John 
Muleta,  Chief,  Enforcement  Division, 
Common  Carrier  Bureau  (Sept.  27, 
1996). 

173.  Based  on  the  foregoing,  we 
conclude  that  we  should  require 
independent  LECs  to  provide  in-region, 
interstate,  interexchange  services 
through  a  separate  affiliate  that  satisfies 
the  Fifth  Report  and  Order  separation 
requirements.  We  further  conclude  that, 
in  light  of  our  finding  that  independent 
LECs  do  not  have  the  power  to  raise  and 
sustain  interexchange  rates  above 
competitive  levels,  it  would  be 
inconsistent  with  our  analysis  to  allow 
independent  LECs  to  choose  whether  to 
be  regulated  as  a  dominant  carrier  when 
providing  in-region,  interstate,  domestic 
interexchange  services.  We  are  aware, 
however,  of  three  independent  LECs. 
Union  Telephone  Company  (of 
Wyoming)  (Union),  GTE  Hawaiian  Tel., 
and  MTC.  that  currently  provide 


interexchange  services  on  an  integrated 
basis  subject  to  dominant  carrier 
regulation. 

We  recognize  that  the  costs  of 
complying  with  the  Fifth  Report  and 
Order  separation  requirements  faced  by 
a  going  concern  could  be  greater  than 
the  costs  of  complying  with  these 
requirements  for  independent  LECs  that 
are  currenUy  providing  these  services 
on  a  separated  basis.  Accordingly, 
Union.  GTE  Hawaiian  Tel..  MTC,  and 
any  other  independent  LEG  that  is 
currently  providing  interexchange 
service  on  an  integrated  basis  subject  to 
dominant  carrier  regulation  shall  have 
one  year  &om  the  date  of  release  of  this 
Order  to  comply  with  the  Fifth  Report 
and  Order  separation  requirements.  This 
does  not  affect  the  requirement  that 
these  providers  integrate  rates  across 
their  affiliates.  See  Rate  Integration 
Order,  1 1  FCC  Red  9598  (1 69).  Until 
that  time,  the  Gommission  will  continue 
to  regulate  these  independent  LECs  as 
dominant  carriers.  The  record  in  this 
proceeding  does  not  reflect  special 
circumstances  necessary  for  a  waiver  of 
one  or  more  of  these  requirements.  To 
the  extent  that  special  circiunstances 
exist,  however,  independent  LECs  may 
petition  us  to  establish  the  necessity  of 
a  waiver  of  the  Fifth  Report  and  Order 
requirements. 

174.  Because  section  3(40)  of  the 
Communications  Act  defines  a  state  to 
include  the  "Territories  and 
possessions"  of  the  United  States,  CNMI 
is  a  state  for  purposes  of  domestic 
telecommunications  regulation.  In  our 
Rate  Integration  Order,  we  stated  that,  in 
making  the  section  254(g)  of  the 
Communications  Act  rate  integration 
provision  applicable  to  interstate 
interexchange  services  provided 
between  the  "states,"  as  defined  by 
section  153(40)  of  the  Communications 
Act,  Congress  made  rate  integration 
applicable  to  interexchange  services 
provided  between  the  contiguous  forty- 
eight  states  and  U.S.  possessions  and 
territories,  including  CNMI.  In  the  Rate 
Integration  Order,  we  required  providers 
of  interexchange  services  between  the 
Northern  Mariana  Islands  and  the 
contiguous  forty-eight  states  t*-do  so  on 
an  integrated  basis  with  other 
interexchange  services  they  provide  by 
August  1, 1997.  MTC  and  all  other 
carriers  providing  off-island  services 
between  CNMI  and  other  states  are 
required  to  comply  with  these 
requirements.  We  find  no  basis  in  the 
record  of  this  proceeding  to  amend 
these  requirements.  We  further  note 
that,  although  our  Rate  Integration 
Order  does  not  require  providers  of 
interexchange  service  to  integrate 
services  offered  to  subscribers  in  the 


Commonwealth  imtil  August  1,  1997, 
this  does  not  affect  our  finding  that,  if 
MTC  continues  to  provide  in-region. 
interstate,  interexchange  service 
directly,  it  must  continue  to  comply 
with  our  dominant  carrier  requirements 
prior  to  that  date. 

175.  We  find  no  basis  on  the  record 
in  this  proceeding  to  impose  additional 
requirements  on  MTC's  provision  of  in- 
region,  interstate,  domestic, 
interexchange  service,  beyond  those 
applied  in  this  Order.  To  the  extent  that 
CNMI  or  any  other  petitioner  can 
demonstrate  that  MTC  has  violated  our 
rules,  we  encourage  parties  to  file  a 
petition  asking  the  Gonunission  to 
impose  additional  requirements  through 
a  petition  for  declaratory  ruling  or  a 
complaint  filed  pursuant  to  section  208 
of  the  Communications  Act. 

2.  Application  of  Fifth  Report  and  Order 
Separation  Requirements  to  Incumbent 
Independent  LECs 

a.  Background 

176.  In  the  Non- Accounting 
Safeguards  NPRM.  we  tentatively 
concluded  that,  because  an  independent 
LEG'S  control  of  local  exchange  and 
exchange  access  facilities  is  our  primary 
rationale  for  imposing  a  separate 
affiliate  requirement  on  independent 
LECs.  we  should  limit  application  of 
any  separation  requirements  that  we 
adopt  in  this  proceeding  to  incimibent 
LECs  that  control  local  exchange  and 
exchange  access  facilities.  For  purposes 
of  determining  which  independent  LECs 
are  "incumbent."  we  proposed  to  use 
the  definition  of  "incumbent  local 
exchange  carrier"  contained  in  section 
251(h)  of  the  Communications  Act. 
Section  251(h)  provides  that  a  LEG  is  an 
incumbent  LEG.  with  respect  to  a 
particular  area,  if:  (1)  the  LEG  provided 
telephone  exchange  service  in  that  area 
on  the  date  of  enactment  of  the  1996  Act 
(February  8,  1996).  and  (2)  the  LEG  was 
deemed  to  be  a  member  of  NECA  on  the 
date  of  enactment  or  the  LEG  became  a 
successor  or  assign  of  a  NECA  member 
after  the  date  of  enactment 

b.  Comments 

177.  AT&T  agrees  with  the  tentative 
conclusion  that  only  those  independent 
LEGs  that  control  local  exchange  or 
exchange  access  facilities  should  be 
subject  to  the  requirements  adopted  in 
this  proceeding  and  that  the 
Commission  should  rely  on  the 
definition  of  "incumbent  local  exchange 
carrier"  provided  in  47  U.S.C.  251(h). 

178.  NTCA.  on  the  other  hand, 
contends  that  the  Gommission  should 
treat  new  entrants  no  differently  than  it 
treats  small  incumbent  LEGs  because 


36008  Federal  Register  /  Vol.  62,  No.  128  /  Thursday.  July  3,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  128  /  Thursday.  July  3,  1997  /  Rules  and  Regulations  36009 


new  LEC  entrants  that  provide  in-region 
interexchange  services  are  free  to,  and 
have  in  fact,  built  or  acquired  control  of 
local  exchange  access  facilities. 

c.  Discussion 

179.  We  adopt  our  tentative 
conclusion  that  the  Fifth  Report  and 
Order  separation  requirements  should 
be  imposed  only  on  incumbent 
independent  LECs  that  control  local 
exchange  and  exchange  access  facilities. 
We  believe  this  conclusion  is  consistent 
with  the  1996  Act,  which  provides 
different  regulatory  treatment  for 
incumbent  and  non-incumbent  LECs. 
This  different  treatment  generally 
imposes  fewer  regulatory  requirements 
on  non-incumbent  LECs,  which  we 
believe  indicates  Congress's  view  that 
such  carriers  are  unable,  at  this  time,  to 
affect  competition  adversely,  and 
therefore,  are  unable  to  generally  harm 
consumers  through  unreasonable  rates. 
We  also  believe  that  it  would  be 
premature  to  impose  such  regulation  on 
competitive  LECs  when  they  possess 
little,  if  any.  market  power  in  the  local 
exchange  at  this  time.  By  limiting 
application  of  the  separation 
requirements  to  incumbent  independent 
LECs  that  control  local  exchange  and 
exchange  access  facilities,  we  avoid 
imposing  unnecessary  regulation  on 
new  entrants  in  the  local  exchange 
market,  such  as  neighboring  LECs, 
interexchange  carriers,  cable  television 
companies,  emd  commercial  mobile 
radio  service  providers,  some  of  which 
may  be  small  entities,  thus  facilitating 
market  entry  emd  the  development  of 
competition  in  the  in-region,  interstate, 
domestic,  interexchange  market. 

3.  Application  of  Fifth  Report  and  Order 
Separation  Requirements  to  Small  or 
Rural  Incumbent  Independent  LECs 

a.  Background 

180.  In  the  Non-Accounting 
Safeguards  NPRM,  we  sought  comment 
on  whether  there  is  some  minimum  size 
of  independent  LECs  below  which  the 
separation  requirements  should  not 
apply.  We  noted  that,  in  principle,  the 
size  of  a  LEC  will  not  affect  its 
incentives  to  improperly  allocate  costs 
between  its  monopoly  services  and  its 
competitive  services,  but  that  for  small 
or  rural  independent  LECs,  the  benefits 
to  ratepwyers  of  a  separate  affiliate 
requirement  may  be  less  than  the  costs 
imposed  by  such  a  requirement. 

b.  Comments 

181.  Several  commenters  contend  that 
we  should  exempt  certain  small  or  rural 
independent  LECs  (e.g.,  non-Class  A 
LECs  or  LECs  serving  less  than  two 


percent  of  the  nation's  access  lines) 
from  any  separation  requirements  that 
are  retained,  because  the  costs  of 
imposing  the  separations  requirements 
on  small  carriers  may  outweigh  the 
likely  benefits.  Several  commenters 
argue  that  small  incumbent  LECs  lack 
the  market  power  to  engage  in 
anticompetitive  conduct  that  is  harmful 
to  their  interexchange  rivals.  Sprint 
argues  that  its  local  operations  have 
little  ability  and  incentive  to  engage  in 
anticompetitive  conduct,  since  its 
service  territories  are  widely  dispersed 
and  largely  rural. 

182.  GTE  and  Bell  Atlantic  argue  that 
there  is  no  economic  basis  for 
exempting  small  or  nual  independent 
LECs  from  the  separation  requirements 
imposed  in  this  Order,  especially  given 
the  increasing  competition  in  local 
exchange  and  exchange  access  markets 
throughout  the  country.  GTE  argues  that 
all  independent  LECs,  small  and  large, 
generally  serve  areas  that  are  less 
densely  populated  than  BOC  service 
areas,  have  fewer  access  lines  per  switch 
on  average,  and  provide  relatively  small 
volumes  of  interexchange  traffic  that 
originates  and  terminates  in  their 
region. 

c.  Discussion 

183.  We  conclude  that  we  should  not 
exempt  any  independent  LECs  from  the 
Fifth  Report  and  Order  requirements 
based  on  their  size  or  rural  service 
territory  because  neither  a  carrier's  size 
nor  the  geographic  characteristics  of  its 
service  area  will  affect  its  incentives  or 
ability  to  improperly  allocate  costs  or 
discriminate  against  rival  interexchange 
carriers.  Commenters  favoring  such  an 
exemption  provide  no  persuasive 
evidence  that  small  or  rural 
independent  LECs  that  are  not  curi^ntly 
providing  in-region  interexchange 
service  on  an  integrated  basis  subject  to 
dominant  carrier  regulation  would  be 
adversely  affected  by  continuation  of 
the  Fifth  Report  and  Order  separation 
requirements  or  that  the  safeguards  are 
unnecessary  for  such  carriers.  Although 
suggested  by  several  commenters,  a  rule 
that  exempted  all  LECs  with  less  than  2 
percent  of  the  nation's  access  lines 
would  essentially  eviscerate  our 
regulation  of  independent  LECs  because 
it  would  exempt  all  1100  independent 
LECs  except  the  GTE  companies 
(approximately  12  percent)  and  the 
Sprint/United  companies 
(approximately  4  percent).  Industry 
A.nalysis  Division,  Statistics  of 
Communications  Common  Carriers 
1996/96.  (Com.  Car.  Bur.  Dec.  1996), 
Tables  1.1,  2.3,  and  2.10.  Accordingly, 
we  will  continue  to  apply  the  Fifth 
Report  and  Order  separation 


requirements  to  all  independent  LECs, 
regardless  of  size.  As  previously  noted, 
an  independent  LEC  may  seek  a  waiver 
of  the  Fifth  Report  and  Order 
requirements  on  the  basis  of  special 
circumstances.  See  supra  H  173.  We 
note,  however,  that  a  petitioner  will  face 
a  heavy  burden  in  demonstrating  the 
need  for  such  a  waiver.  Finally,  we  note 
that,  although  NTCA  argues  that  the 
separation  requirements  may  cause 
small  companies  to  lose  benefits  in  the 
form  of  name  recognition  and  good  will, 
the  Fifth  Report  and  Order  requirements 
do  not  preclude  an  independent  LEC 
from  taking  advantage  of  its  good  will 
by  providing  interexchange  services 
under  the  same  or  a  similar  name. 

4.  Classification  of  Independent  LECs' 
Provision  of  In-Region,  International 
Services 

a.  Background 

184.  In  the  Non-Accounting 
Safeguards  NPRM  we  tentatively 
concluded  that  we  should  apply  the 
same  regulatory  treatment  to  an 
independent  LECs  provision  of 
international  services  originating  within 
its  local  service  area  as  we  adopt  for 
independent  LEC  provision  of  interstate, 
domestic,  interexchange  services 
originating  within  its  local  service  area. 

b.  Comments 

185.  Most  commenters  support  our 
proposal  to  apply  the  same  regulatory 
treatment  that  we  adopt  for  an 
independent  LECs  provision  of  in- 
region  interstate,  domestic, 
interexchange  services  to  an 
independent  LECs  provision  of  in- 
region  international  services.  GTE 
argues  that  the  Commission  should  not 
impose  the  Fifth  Report  and  Order 
requirements  on  independent  LECs 
providing  either  in-region  domestic  or 
international  interexchange  services 
because  independent  LECs  do  not  have 
market  power  in  the  provision  of 
domestic  or  international  in-region 
interexchange  services.  GTE  notes  that 
it,  and  some  other  carriers,  may  be 
subject  to  dominant  classification  on 
particular  routes  pursuant  to  the  Foreign 
Carrier  Entry  Order  due  to  foreign 
carrier  affiliations. 

186.  MCI,  on  the  other  hand,  argues 
that  the  Commission  should  generally 
apply  the  same  regulatory  treatment  to 
independent  LECs'  provision  of  in- 
region.  international  services,  but 
impose  additional  requirements  where 
the  LEC  has  a  foreign  affiliation  or  other 
commercial  relationship  with  a  foreign 
carrier.  MCI  urges  the  Commission,  at  a 
minimum,  to  impose  on  the 
independent  LECs  in  such 


circumstances  the  same  safeguards  that 
it  imposed  on  MCI  in  the  Order 
approving  British  Telecom's  (BT's) 
initial  20  percent  investment  in  MCI. 

187.  In  addition.  CNMI  asks  the 
Commission  to  clarify  that  MTC  is  a 
dominant  carrier  under  the  terms  of  the 
International  Competitive  Carrier  Order. 
CNMI  states  that  in  the  International 
Competitive  Carrier  Order,  the 
Commission  ruled  that  MTCs  parent 
company,  GTE  Hawaii,  and  similarly 
situated  carriers  were  dominant.  CNMI 
claims,  however,  that  MTC  was  not 
covered  by  these  policies  when  the 
Commission  issued  this  Order  because 
CNMI  did  not  become  a  U.S. 
common wBalth  until  November  3,  1986. 
CNMI  asserts  that,  now  that  MTC  is  a 
domestic  carrier  with  significant  market 
power  and  a  lack  of  effective 
competition  in  exchange  and  exchange 
access  markets,  the  Commission  should 
declare  MTC  dominant  in  its  provision 
of  in-region,  interstate,  international, 
interexchange  service.  GTE  replies  that 
imposing  dominant  regulation  on  MTCs 
provision  of  in-region,  interstate, 
international,  interexchange  service 
now.  when  MTC  has  operated  as  non- 
dominant  for  years,  would  be  contrary 
to  the  deregulatory  goals  of  the  1996 
Act.  In  any  case,  GTE  asserts  that 
independent  LEC  international  and 
domestic  interexchange  services  should 
be  regulated  in  the  same  manner  and 
that  independent  LECs  have  no  market 
power  in  the  international  service 
market.  GTE  further  claims  that  MTCs 
exchange  access  service  in  the  Northern 
Mariana  Islands  cannot  give  it  market 
power  in  the  international  services 
market. 


c.  Discussion 

188.  We  confirm  our  tentative 
conclusion  that  we  should  adopt  the 
same  rules  in  this  proceeding  for  an 
independent  LECs  provision  of  in- 
region,  international,  interexchange 
services  as  we  adopt  for  its  provision  of 
in-region,  interstate,  domestic, 
interexchange  services.  As  discussed 
above  with  regard  to  BOC  provision  of 
in-region,  international  services,  the 
relevant  issue,  with  respect  to  both 
domestic  interexchange  and 
international  services,  is  whether  an 
independent  LEC  can  exercise  its 
market  power  in  local  exchange  and 
exchange  access  services  to  raise  and 
sustain  prices  of  interexchange  or 
international  services  above  competitive 
levels  by  restricting  its  own  output.  We 
find  no  practical  distinctions  between 
an  independent  LECs  ability  and 
incentive  to  use  its  control  over 
bottleneck  facilities  in  the  provision  of 
local  exchange  and  exchange  access 


services  to  improperly  allocate  costs, 
unreasonably  discriminate  against,  or 
otherwise  engage  in  anticompetitive 
conduct  against  unaffiliated  domestic 
interexchange  competitors  as  opposed 
to  international  services  competitors. 
Consistent  with  our  conclusion  to  limit 
application  of  the  Fifth  Report  and 
Order  requirements  to  incumbent 
independent  LECs  that  control  local 
exchange  and  exchange  access  facilities, 
for  independent  LECs  providing  in- 
region.  international,  interexchange 
services,  we  also  limit  application  of  the 
Fifth  Report  and  Order  separation 
requirements  to  incumbent  independent 
LECs  that  control  local  exchange  and 
exchange  access  facilities. 

189.  In  light  of  our  decision  to  classify 
independent  LECs  as  non-dominant  in 
the  provision  of  in-region.  interstate, 
domestic,  interexchange  services  and  to 
impose  the  Fifth  Report  and  Order 
requirements,  we  will  classify  an 
independent  LEC  as  non-dominant  in 
the  provision  of  in-region,  international 
services,  unless  it  is  affiliated  with  a 
foreign  carrier  that  has  the  ability  to 
discriminate  in  favor  of  the  independent 
LEC  through  control  of  bottleneck 
services  or  facilities  in  a  foreign 
destination  market.  We  will  apply 
section  63.10(a)  of  our  rules  to 
determine  whether  to  regulate  a 
independent  LECs  as  dominant  on  those 
U.S.  international  routes  where  an 
affiliated  foreign  carrier  has  the  ability 
to  discriminate  against  unaffiliated  U.S. 
international  carriers  through  control  of 
bottieneck  services  or  facilities  in  the 
foreign  destination  market.  The 
safeguards  that  we  apply  to  carriers  that 
we  classify  as  dominant  based  on  a 
foreign  carrier  affiliation  are  contained 
in  Section  63.10(c)  of  the  rules  and  are 
designed  to  address  the  incentive  and 
ability  of  the  foreign  carrier  to 
discriminate  in  favor  of  its  U.S.  affiliate 
in  the  provision  of  services  or  facilities 
necessary  to  terminate  U.S. 
international  traffic.  As  previously 
noted,  section  63.10(a)  of  the 
Commission's  rules  provides  that:  (1) 
Carriers  having  no  affiliation  with  a 
foreign  carrier  in  the  destination  market 
are  presumptively  non-dominant  for 
that  route;  (2)  carriers  affiliated  with  a 
foreign  carrier  that  is  a  monopoly  in  the 
destination  market  are  presumptively 
dominant  for  that  route;  (3)  carriers 
affiliated  with  a  foreign  carrier  that  is 
not  a  monopoly  on  that  route  receive 
closer  scrutiny  by  the  Commission;  and 
(4)  carriers  that  serve  an  affiliated 
destination  market  solely  through  the 
resale  of  an  unaffiliated  U.S.  facilities- 
based  carrier's  switched  services  are 
presumptively  nondominant  for  that 


route.  See  also  Regulation  of 
International  Common  Carrier  Services, 
7  FCC  Red  at  7334.  IH  19-24.  This 
framework  for  addressing  issues  raised 
by  foreign  carrier  affiliations  will  apply 
to  independent  LECs'  provision  of  U.S. 
international  services  as  an  additional 
component  of  our  regulation  of  the  U.S. 
international  services  market. 

190.  We  reject  MCI's  suggestion  that 
we  should  impose  additional  safeguards 
on  the  independent  LECs  in-region. 
international  services.  As  we  stated  with 
regard  to  the  BOCs,  all  U.S. 
international  carriers  are  subject  to  the 
same  prohibition  against  accepting 
"special  concessions  "  from  foreign 
carriers  that  we  imposed  on  MCI  in  the 
Order  approving  BT's  initial  20  percent 
investment  in  MCI.  The  grooming 
described  by  MCI  would  constitute  a 
special  concession  prohibited  by  the 
terjns  of  Section  63.14  of  the 
Commission's  rules  to  the  extent  the 
U.S.  carrier  entered  into  a  grooming 
arrangement  that  the  foreign  carrier  did 
not  offer  to  similarly  situated  U.S. 
carriers.  See  47  CFR  Section  63.14 
("(ajny  carrier  authorized  to  provide 
international  communications  service 

*  *  *  shall  be  prohibited  from  agreeing 
to  accept  special  concessions  directiy  or 
indirectiy  from  any  foreign  carrier  or 
administration  with  respect  to  traffic  or 
revenue  flows  between  the  United 
States  and  any  foreign  country  served 

*  *   *  and  from  agreeing  to  enter  into 
such  agreements  in  the  futiu*  *   *   *   ."). 
A  U.S.  carrier  that  negotiates  a  grooming 
arrangement  with  a  foreign  carrier  on  a 
particular  route  would  be  required  to 
submit  the  arrangement  to  the 
Commission  for  public  conunent  and 
review  in  circumstances  where  the 
arrangement  deviates  from  existing 
arrangements  with  other  U.S.  carriers 
for  the  routing  and/or  settiement  of 
traffic  on  that  route. 

191.  We  believe  our  decision  will 
benefit  small  incumbent  LECs  and  small 
entities,  for  many  of  the  same  reasons 
enumerated  in  our  analysis  of 
independent  LEC  provision  of  in-region. 
interstate,  domestic,  interexchange 
services.  For  instance,  by  establishing  a 
regulatory  regime  for  provision  of 
international  services  that  is  less 
stringent  for  incumbent  independent 
LECs  than  for  BOCs.  independent  LECs, 
some  of  which  may  be  small  incumbent 
LECs.  will  benefit  by  not  being 
subjected  to  regulations  that  may  be 
burdensome  and  may  hamper 
competition  in  the  international  market. 
In  addition,  by  limiting  application  of 
the  Fifth  Report  and  Order  separations 
requirements  to  incumbent  independent 
LECs.  new  entrants,  some  of  which  may 
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be  small  entities,  will  benefit  from  lower 
market  entry  costs. 

192.  We  decline  to  address  whether 
MTC  should  be  regulated  as  a  dominant 
carrier  for  the  provision  of  international 
services  because  of  the  inadequate 
record  in  this  proceeding.  We  note  that 
CNMI  or  any  other  petitioner  may 
petition  us  to  initiate  a  proceeding 
regarding  MTC's  regulatory  status.  We 
reiterate,  however,  our  conclusion  that 
all  independent  LECs  that  are  providing 
international  interexchange  service 
through  an  affiliate  that  satisfies  the 
Fifth  Report  and  Order  separation 
requirements  as  of  the  date  of  release  of 
this  Order  must  continue  to  do  so,  and 
all  other  independent  LECs  providing 
international  interexchange  service 
must  comply  with  the  Fifth  Report  and 
Order  separation  requirements  no  later 
than  one  yeeir  from  the  date  of  release 
of  this  Order.  The  Commission's 
International  Bureau  recently  granted  * 
GTE  Hawaiian  Tel.'s  petition  for 
reclassification  as  a  non-dominant 
carrier  in  the  Hawaiian  market  for 
international  message  telephone  service 
(IMTS),  subject  to  implementation  by 
GTE  Hawaiian  Tel.  of  the  Fifth  Report 
and  Order  separation  requirements 
which  the  Bureau  imposed  on  an 
interim  basis  pending  the  outcome  of 
this  proceeding.  Petition  of  GTE 
Hawaiian  Telephone  Company,  Inc.  for 
Reclassification  as  a  Non-dominant 
IMTS  Carrier.  Order,  DA  96-1748  (Int'l 
Bur.  released  Oct.  22,  1996).  Our 
decision  here  does  not  modify  the 
International  Bureau's  determination 
that  GTE  Hawaiian  Tel.  will  remain  a 
dominant  IMTS  carrier  until  it  certifies 
to  the  Chief,  International  Bureau,  that 
it  is  in  compliance  with  the  conditions 
of  that  Order.  GTE  Hawaiian  Tel.,  must 
comply  with  the  Fifth  Report  and  Order 
separation  requirements,  however, 
within  one  year  from  January  1,  1997. 

5.  Sunset  of  Separation  Requirements 
for  Independent  LECs 

a.  Background 

193.  SecUon  272(f)(1)  of  the 
Communications  Act  provides  that  the 
BOC  safeguards  set  out  in  section  272 
shall  sunset  three  years  after  the  date 
that  the  BOC  affiliate  is  authorized  to 
provide  interLATA  telecommunications 
services,  unless  the  Commission 
extends  such  three-year  period  by  rule 
or  order.  In  the  NPRM  we  requested 
comment  on  whether  any  regulation  of 
independent  LECs  should  be  subject  to 
some  type  of  sunset. 

b.  Comments 

194.  Frontier  contends  that  we  should 
eliminate  any  separation  requirements 


applicable  to  independent  LECs' 
provision  of  in-region,  interstate, 
interexchange  services  no  later  than 
such  time  as  section  272  requirements 
simset. 

195.  Excel  and  CNMI  oppose  the 
removal  of  the  separate  affiliate 
requirements  applicable  to  independent 
LECs.  CNMI  notes  that  the  sunset 
provision  in  section  272  has  no 
application  to  independent  LECs. 
Moreover.  CNMI  states  that  in  insular 
areas  such  as  the  Commonwealth,  there 
is  no  evidence  to  suggest  that  effective 
local  competition  will  develop  in  the 
near  futiu«. 

c.  Discussion 

196.  We  intend  to  commence  a 
proceeding  three  years  from  the  date  of 
adoption  of  this  Order  to  determine 
whether  the  emergence  of  competition 
in  the  local  exchange  and  exchange 
access  marketplace  justifies  removal  of 
the  Fifth  Report  and  Order 
requirements.  We  believe  that  three 
years  should  be  a  reasonable  period  of 
time  in  which  to  evaluate  whether 
effective  competition  has  developed 
sufficiently  to  reduce  or  eliminate  an 
independent  LECs  bottleneck  control  of 
exchange  and  exchange  access  facilities. 

V.  Classification  of  BOCS  and 
Independent  LECS  as  Dominant  or  Non- 
Dominant  in  the  Provision  of  Out-of- 
Region  Interstate,  Domestic, 
Interexchange  Services 

197.  In  this  section,  we  consider 
whether  the  Competitive  Carrier  Fifth 
Report  and  Order  separation 
requirements  that  were  applied  to  the 
provision  of  out-of-region,  interstate, 
domestic,  interexchange  services  by 
independent  LECs  in  the  Competitive 
Carrier  proceeding  and  to  the  provision 
of  such  services  by  the  BOCs  in  the 
Interim  BOC  Out-of-Region  Order  are 
necessary  as  a  condition  for  non- 
dominant  regulatory  treatment.  As 
discussed  below,  we  conclude  that 
BOCs  and  independent  LECs  do  not 
have  and  will  not  gain  the  ability  in  the 
near  term  to  use  their  market  power  in 
the  provision  of  local  exchange  service 
in  their  in-region  markets  to  such  an 
extent  that  the  BOCs  or  independent 
LECs  could  profitably  raise  and  sustain 
prices  for  out-of-region,  interstate, 
domestic,  interexchange  services 
significantly  above  competitive  levels 
by  restricting  their  own  output.  We 
therefore  classify  the  BOCs  and 
independent  LECs  as  non-dominant  in 
the  provision  of  these  services.  We  also 
conclude  that,  at  this  time,  a  BOC  or  an 
independent  LEC  will  not  be  able  to 
raise  significantly  its  interexchange 
rivals'  costs  by  improperly  allocating 


costs  from  its  out-of-region 
interexchange  services  to  its  regulated 
exchange  and  exchange  access  services, 
unlawfully  discriminating  against  its 
rivals,  or  engaging  in  a  price  squeeze  in 
its  provision  of  out-of-region,  interstate, 
domestic,  interexchange  services.  We 
therefore  eliminate  the  separation 
requirements  imposed  in  the  Fifth 
Report  and  Order  as  a  condition  for  non- 
dominant  regulatory  treatment  of  the 
BOCs  and  independent  LECs  in  the 
provision  of  these  out-of-region  services. 

A.  Background 

198.  As  previously  noted,  the 
Commission  determined  in  the 
Competitive  Carrier  proceeding  that 
interexchange  carriers  affiliated  with 
independent  LECs  would  be  regulated 
as  non-dominant  carriers  if  they 
satisfied  the  three  separation 
requirements  identified  in  the 
Competitive  Carrier  Fifth  Report  and 
Order.  See  supra  ^  144.  The  three 
requirements  are  that  an  affiliate:  (1) 
Maintain  separate  books  of  account;  (2) 
not  jointly  own  transmission  or 
switching  facilities  with  the  LEC;  and 
(3)  acquire  any  services  from  its 
affiliated  exchange  company  at  tariffed 
rates,  terms,  and  conditions. 
Competitive  Carrier  Fifth  Report  and 
Order,  98  FCC  2d  at  1198,  H  9.  The 
Commission  further  concluded  that,  if 
the  LEC  provided  the  interstate, 
interexchange  services  direcUy,  rather 
than  through  an  affiliate,  those  services 
would  be  subject  to  dominant  carrier 
regulation.  Upon  enactment  of  the  1996 
Act.  the  BOCs  were  authorized  to 
provide  interLATA  telecommunications 
services  outside  of  their  regions.  In  the 
Interim  BOC  Out-of-Region  Order,  the 
Commission  determined  that,  on  an 
interim  basis,  the  BOCs'  out-of-region, 
interstate,  domestic,  interexchange 
services  would  be  subject  to  the  same 
regulatory  treatment  as  the  Commission 
applied  to  the  independent  LECs" 
interstate,  domestic,  interexchange 
services  in  the  Fifth  Report  and  Order. 
Interim  BOC  Out-of-Region  Order  at 
HH  15-25.  In  other  words,  a  BOC  would 
be  subject  to  non-dominant  treatment  in 
the  provision  of  out-of-region,  interstate, 
domestic,  interexchange  services  if  it 
provided  these  services  through  a 
separate  affiliate  that  satisfied  the  Fifth 
Report  and  Order  separations 
requirements,  but  would  be  regulated  as 
dominant  if  it  provided  these  services 
directly.  Id.  at  ^^  19-25.  In  the 
Interexchange  NPRM.  the  Commission 
sought  comment  on  whether  it  should 
modify  or  eliminate  the  separation 
requirements  that  are  currently  imposed 
on  independent  LECs  and  BOCs,  in 
order  to  qualify  for  non-dominant 
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treatment  in  the  provision  of  out-of- 
region  interstate,  interexchange  services. 

B.  Comments 

199.  The  BOCs  and  independent  LECs 
generally  argue  that  they  caimot 
exercise  market  power  if  they  provide 
directly  out-of-region.  domestic, 
interstate,  interexchange  services. 
Specifically,  Ameritech  asserts  that  the 
Commission  may  impose  requirements 
as  a  condition  of  non-dominant 
treatment,  such  as  a  separate  affiliate 
requirement,  only  if  it  can  show  that 
such  a  requirement  is  necessary  to 
prevent  the  exercise  of  market  power. 
Ameritech  further  argues  that  the 
Commission  cannot  possibly  show  that 
a  separate  affiliate  requirement  is 
necessary  to  prevent  the  exercise  of 
market  power  in  out-of-region 
interexchange  services,  and  thus  cannot 
link  this  requirement  to  non-dominant 
status.  SBC  argues  that  neither 
independent  LECs  nor  new-entrant 
BOCs  have  market  power  in  the 
provision  of  out-of-region  interexchange 
services  based  on  the  market  power 
factors  listed  in  AT&T  Reclassification 
Order.  Furthermore,  SNET  asserts  that 
the  Competitive  Carrier  Fifth  Report  and 
Order  separation  requirements  are  not 
necessary  for  small  independent  LECs. 
The  Ohio  Consumer  Counsel  argues, 
however,  that  rural  carriers  without  a 
national  presence  should  be  subject  to 
separation  requirements  if  they  receive 
suspensions  or  modification  of  section 
251(b)  or  (c)  of  the  1996  Act 

200.  In  addition,  the  BOCs  and 
independent  LECs  generally  claim  that 
they  no  longer  retain  bottleneck  control 
over  exchange  access  services  and  that 
the  Fifth  Report  and  Order  separation 
requirements  are  not  necessary  to 
prevent  cross-subsidization  and 
discrimination.  Ameritech  notes  that  the 
Conunission  has  found  that  a  firm  or 
group  of  firms  has  "bottleneck  control" 
when  it  has  sufficient  command  over 
some  essential  commodity  or  facility  in 
its  industry  or  trade  to  be  able  to  impede 
new  entrants.  Ameritech  asserts  that  no 
BOC  could  impede  long-distance  entry 
because  any  such  effort  would  be  a 
blatant  violation  of  equal  access 
obligations  and  the  Communications 
Act.  and  such  an  attempt  would  surely 
be  discovered  and  punished. 
Furthermore,  several  LECs  argue  that  to 
the  extent  bottleneck  control  previously 
existed,  the  1996  Act  eliminates  it  by 
requiring  interconnection  and  access  to 
unbundled  elements  and  resale,  and  by 
creating  incentives  for  BOCs  to 
implement  these  provisions  in  order  to 
enter  in-region  long-distance.  Several 
BOCs  further  respond  that  they  have 
neither  the  incentive  nor  the 


opportunity  to  cross  subsidize  their  long 
distance  services.  NYNEX,  BellSouth 
and  GTE  contend  that  separation 
requirements  are  unnecessary  because 
the  BOCs'  rates  for  access  services  are 
subject  to  price  caps.  NYNEX  asserts 
that  Conunission's  rules  control  the 
allocation  of  costs  between 
interexchange  and  access  services  and 
require  LECs  to  impute  to  their 
interexchange  services  the  same  access 
rates  they  charge  to  other  carriers  for  in- 
region  services.  Ameritech  and  Bell 
Atlantic  argue  that  price  caps 
(particularly  without  sharing)  and  cost 
allocation  rules  will  prevent  cross 
subsidization.  Bell  Atlantic  also 
contends  that  geographic  separation 
between  a  BOC's  local  exchange 
operations  and  out-of-region  long 
distance  services  eliminates  the 
potential  for  cost  shifting. 

201.  Numerous  non-LEC  commenters, 
on  the  other  hand,  contend  that  the 
Commission  should  treat  BOCs  and 
independent  LECs  as  non-dominant  for 
out-of-region.  interexchange  services 
only  so  long  as  they  satisfy  the 
separation  requirements  in  the  Fifth 
Report  and  Order.  CompTel  argues  that 
the  focal  point  of  any  decision  to 
clfissify  a  BOC  as  dominant  or  non- 
dominant  in  interexchange  services  will 
not  be  the  level  of  competition  in  the 
interexchange  market,  but  the  extent  to 
which  the  BOC  has  lost  its  monopoly 
power  in  local  exchange  and  exchange 
access  services.  In  addition,  numerous 
commenters  argue  that  the  separation 
requirements  are  necessary  to  prevent 
cross-subsidization,  unreasonable 
discrimination  or  other  anticompedtive 
conduct.  Sprint  contends  that  the  Fifth 
Report  and  Order  requirements  are  the 
most,  and  perhaps  the  only,  reliable  tool 
at  hand  for  detecting  and  preventing 
cross-subsidization  and  discrimination. 
The  Missouri  Commission  claims  that, 
unless  LECs  are  required  to  maintain 
separate  records  for  their  LEC  and  IXC 
operations,  it  will  be  difficult,  if  not 
impossible,  to  determine  whether  any 
improper  discrimination  or  cross 
subsidization  has  occurred.  The 
Alabama  Commission  asserts  that  the 
separation  requirements  ensure  that 
carriers  can  compete  on  an  equal  basis 
in  the  interexchange  market.  MCI  argues 
that  the  continuing  need  for  separate 
affiliate  requirements  is  underscored  by 
recent  federal  and  state  audits  of  BOC 
and  LEC  affiliate  transactions,  which 
uncovered  improper  cost  allocations 
and  demonstrated  the  ineffectiveness  of 
the  cost  allocation  regulations  in 
preventing  LEC  cross-subsidies  between 
regulated  and  unregulated  services. 

202.  In  addition,  several  commenters 
claim  that  the  BOCs  and  independent 


LECs  have  significant  incentives  to 
engage  in  improper  cost  allocation, 
discrimination,  and  other  anti- 
competitive behavior,  and  are  able  to 
engage  in  such  behavior  due  to  their 
contnjl  of  bottleneck  facilities.  For 
example,  MCI  contends  that  the 
independent  LECs'  and  BOCs'  local 
bottieneck  power  can  be  exploited 
beyond  their  service  areas  by 
discriminating  against  an  IXC 
dependent  on  the  BOC  or  independent 
LEC  for  access  in  its  region,  thereby 
damaging  the  DCC's  reputation  on  a 
national  basis.  MCI  further  asserts  that 
the  similarity,  and  in  some  cases 
identity,  of  facilities  used  for  monopoly 
and  interexchange  services  would 
greatly  aggravate  the  risks  of  cross- 
subsidization  and  discrimination  on- the 
terminating  end  of  such  calls.  Vanguard 
claims  that,  as  suppliers  of  an  essential 
input.  BOCs  are  in  a  position  to  affect 
the  cost  structures  of  their  competitors. 
More  specifically,  Vanguard  argues  that 
any  increase  in  charges  for  terminating 
traffic  will  raise  the  costs  of  non- 
affiliated interexchange  providers  that 
terminate  calls  over  the  same  route. 
Vanguard  notes  that  these  increases 
must  be  absorbed  by  competitors,  but 
will  not  injure  the  BOC  because  raising 
access  charges  to  its  affiliate  will  merely 
result  in  an  intracompany  transfer. 
Commenters  further  contend  that  BOCs 
and  independent  LECs  can  discriminate 
in  a  variety  of  ways,  such  as  slow 
service  provisioning,  delayed 
information  about  or  roll-out  of  new 
technologies,  less  responsive 
maintenance  and  customer  service,  and 
poorer  coimections.  MCI  asserts  that 
LECs  also  can  exploit  information - 
obtained  in  their  capacity  as  local 
service  providers  to  gain  an  advantage 
in  out-of-region  interexchange 
marketing,  including  such  information 
as  validation  databases,  and  that  they 
can  manipulate  the  price  or  other  terms 
and  conditions  of  terminating  traffic, 
including  limiting  access  to  certain 
signalling  information. 

203.  Several  commenters  contend  that 
the  cost  and  asset  shifting  techniques 
available  to  incumbent  LECs  are  hard  to 
detect  and  are  not  deterred  by  price 
caps.  MFS  disputes  BOC  arguments  that 
geographical  separation  between  the 
BOCs'  in-region  exchange  access  and 
out-of-region  interexchange  facilities 
and  price  cap  regulation  moot  concerns 
about  cost  shifting.  MFS  asserts  that  a 
BOC's  ability  to  fund  anticompetitive 
pricing  schemes  in  the  interexchange 
market  from  local  exchange  market 
profits  is  not  impeded  just  because  these 
markets  are  not  contiguous  or  because 
the  BOC  performs  artificial  cost 
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allocations.  MFS  argues  that  price  cap 
mechanisms  do  not  perfectly  reflect 
actual  cost  changes  and  can  yield 
windfall  unintended  profits  for  BOCs 
which  could  be  used  to  subsidize 
interexchange  services.  AT&T  contends 
that  the  BOCs"  assertions  that  price*cap 
regulation  removes  exchange  carriers' 
ability  and  incentive  to  allocate  costs 
improperly  ignores  the  fact  that  not  all 
LECs  have  elected  price  caps,  and  those 
that  have  may  periodically  elect  a 
"sharing"  option.  MCI  asserts  that 
"pure"  price  caps  do  not  deter  cross 
subsidization  because  the  conferring  of 
monopoly-derived  benefits  upon  a 
BOC's  or  independent  LECs 
interexchange  operations  at  less  than 
their  economic  value  unfairly  subsidizes 
those  operations  whether  or  not  the 
BOC  or  LEC  can  raise  its  monopoly  rates 
to  absorb  additional  costs. 

204.  In  addition,  numerous 
commenters  contend  that  even  if  the 
Fifth  Report  and  Order  separation 
requirements  for  independent  LECs  are 
modified  or  eliminated,  the  Commission 
should  maintain  these  requirements  as  a 
condition  for  non-dominant  treatment  of 
the  BOCs'  provision  of  out-xif-region, 
interexchange  services.  Vanguard  and 
GSA  contend  that  the  BOCs  have  greater 
opportunity  to  allocate  costs  improperly 
than  the  independent  LECs  because  of 
their  greater  number  of  services,  larger 
service  territories,  and  more  extensive 
interoffice  facilities.  Vanguard  notes,  for 
example,  that  each  BOC  serves  about 
one-eighth  of  all  U.S.  telephone 
subscribers  in  largely  contiguous  service 
territories,  which  means  that  the  BOCs 
receive  more  calls  than  other  LECs  and 
have  more  opportimities  to  manipulate 
the  price  and  quality  of  terminating 
access. than  other  companies.  Vanguard 
argues  iixat  the  proposed  BOC  mergers 
would  further  widen  the  size 
differentials  between  the  BOCs  and 
independent  LECs. 

205.  Several  non-LECs  contend  that 
the  Competitive  Carrier  Fifth  Report  and 
Order  separation  requirements  are 
insufficient  to  protect  against  abuses  by 
BOCs  and  independent  LECs.  and, 
therefore,  propose  additional 
safeguards.  These  commenters  urge  the 
Commission  to:  (1)  Impose  full 
structural  separation  on  the  out-of- 
region  affiliate;  (2)  prohibit  joint 
marketing  of  local  and  out-of- region, 
interexchange  services;  (3)  require  that  a 
LECs  out-of-region  affiliate  have  no 
preferential  access  to  non-Title  II 
services  offered  by  the  LEC;  (4)  require 
that  the  LECs  affiliate  transaction 
practices  and  cost  allocation  procedures 
be  subject  to  annual  independent  audit; 
and  (5)  prohibit  the  affiliate  from 
receiving  proprietary  information  unless 


it  is  made  available  to  competitors  on 
the  same  basis. 

C.  Discussion 

206.  In  Section  IV,  we  concluded  that 
a  BOC  affiliate  or  independent  LEC 
should  be  classified  as  dominant  in  the 
provision  of  in-region.  interstate, 
domestic,  long  distance  services  only  if 
it  has  the  ability  to  raise  prices  by 
restricting  its  output  of  those  in-region 
services.  We  found  that  each  of  the 
traditional  market  factors  (excluding 
bottleneck  control)  suggest  that  the  BOC 
interLATA  affiliates  and  independent 
LECs  do  not  have  the  ability  to  raise  the 
price  of  in-region,  interstave.  long 
distance  services  by  restricting  their 
output  of  these  services.  We  recognized 
that  a  BOCs  or  independent  LECs 
control  of  local  exchange  and  exchange 
access  facilities  potentially  gives  the 
BOC  or  indepeadent  LEC  an  incentive 
to  disadvantage  its  interexchange 
competitor  through  Improper 
allocations  of  costs,  discrimination  or 
other  anticom|>etitive  conduct.  We 
concluded,  however,  that  the  statutory 
and  regulatory  safeguards  currently 
imposed  on  the  BOCs  and  independent 
LECs  will  prevent  them  from  engaging 
in  such  anticompetitive  conduct  to  such 
an  extent  that  the  BOC  interLATA 
affiliates  or  independent  LECs  have,  or 
will  have  upon  entry  or  shortly 
thereafter,  the  ability  to  raise  the  price 
of  in-region,  interstate,  domestic,  long 
distance  services  by  restricting  their 
output  of  these  services.  Accordingly, 
we  classified  the  BOC  interLATA 
affiliates  and  independent  LECs  as  non- 
dominant  in  the  provision  of  these  in- 
region  services. 

207.  We  conclude  that  we  should 
apply  a  similar  analysis  in  assessing 
whether  to  classify  the  BOCs  and 
independent  LECs,  as  dominant  in  the 
provision  of  out-of-region,  interstate, 
domestic,  interexchange  services.  We 
conclude  that  the  traditional  market 
power  factors  (excluding  bottleneck 
facilities) — market  share,  supply  and 
demand  substitutability,  cost  structure, 
size,  and  resources — support  a  finding 
that  the  BOCs  and  independent  LECs  do 
not  have,  and  will  not  gain  the  ability 
in  the  near  term,  to  raise  prices  of  out- 
of-region  interexchange  services  by 
restricting  their  output  of  these  services. 
More  specifically,  we  find,  first,  that  the 
BOCs  liegin  with  an  interexchange 
market  share  of  zero  while  the  market 
shares  of  the  independent  LECs  are 
negligible  when  compared  to  the  major 
interexchange  carriers.  Second,  we  find 
that  the  same  high  supply  and  demand 
elasticities  that  the  Commission  found 
constrained  AT&T's  price  behavior  also 
apply  to  the  provision  of  out-of-region 


interexchange  services  by  the  BOCs  and 
independent  LECs.  Finally,  we  find  that 
the  presence  of  existing  interexchange 
carriers,  including  AT&T.  MCI,  Sprint, 
and  LDDS.  prevents  the  BOCs  and 
independent  LECs  from  using  their  cost 
structure,  size,  and  resources  to  raise 
prices  above  the  competitive  level  for 
their  out-of-region  interstate,  domestic, 
interexchange  services. 

208.  With  respect  to  discrimination 
concerns  related  to  the  provision  of  out- 
of-region,  interstate,  interexchange 
services  by  the  BOCs  and  independent 
LECs,  we  note  that  these  carriers  are  not 
the  dominant  providers  of  originating 
exchange  access  services  in  out-of- 
region  areas.  We  also  note  that  majority 
of  the  discrimination  concerns  raised  by 
commenters  focus  on  inferior 
interconnection  to  a  LECs  network  for 
originating  exchange  access.  We 
therefore  find  that  the  BOCs'  and 
independent  LECs'  lack  of  control  over 
originating  access  for  its  competitors' 
calls  originating  outside  its  region 
significantly  limits  their  ability  to 
discriminate  against  their  interexchange 
competitors  and  to  engage  in  other 
anticompetitive  conduct.  Although  it  is 
possible  that  a  LEC  could  damage  an 
interexchange  competitor's  reputation 
on  a  national  basis  by  discriminating 
against  an  interexchange  carrier 
dependent  on  it  for  access  in  its  region, 
we  believe  this  is  unlikely  because  the 
BOCs  and  independent  LECs  are  subject 
to  our  equal  access  requirements.  In 
addition,  as  discussed  in  Section  FV,  we 
believe  that  the  safeguards  in  place  for 
the  provision  of  in-region.  interstate, 
interexchange  services  by  BOCs  and 
independent  LECs  further  protect 
against  originating  exchange  access 
discrimination.  We  therefore  conclude 
that  our  equal  access  provisions  and 
safeguards  established  for  in-region 
interstate,  interexchange  services 
provide  sufficient  protection  to 
interexchange  carriers  for  the  provision 
of  originating  exchange  access  as  well  as 
for  the  quality  of  these  services. 
Similarly,  although  a  BOC  or  an 
independent  LEC  may  control  the 
facilities  used  to  terminate  its 
interexchange  competitors  calls  in  its 
in-region  service  area,  we  believe  it  has 
less  opportunity  to  discriminate  against 
competitors  through  its  control  of  these 
facilities.  In  order  to  discriminate 
effectively  through  control  of 
terminating  exchange  access,  the  BOCs 
and  independent  LECs  would  have  to 
convince  consumers  that  an  inferior 
termination  connection  was  the  fault  of 
their  interexchange  carrier,  and  that  the 
only  way  to  obtain  efficient  termination 
arrangements  to  this  region  would  be 
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through  the  BOCs'  or  independent  LECs' 
interexchange  services.  In  addition,  to 
the  extent  such  quality  degradation  is 
apparent  to  consumers,  it  is  also  likely 
to  be  apparent  to  regulators  and 
interexchange  competitors.  We  also  note 
that  the  record  in  the  Interexchange 
proceeding  does  not  demonstrate  that 
the  BOCs  and  LECs  have  the  technical 
ability  to  degrade  selectively  the  quality 
of  the  interconnection  for  their 
interexchange  competitors  through  their 
control  of  terminating  exchange  access. 
In  addition.  Section  222  of  the 
Communications  Act  provides  all 
telecommunications  carriers  with 
protection  from  the  misuse  of  customer 
proprietary  network  information.  We, 
therefore,  conclude  that  discrimination 
by  a  BOC  or  an  independent  LEC  is 
unlikely  in  the  context  of  out-of-region, 
interstate,  interexchange  services. 

209.  In  addition,  we  agree  with  Bell 
Atlantic  that  the  geographic  separation 
between  a  LECs  in-region  local 
exchange  and  exchange  access 
operations  and  out-of  region  long 
distance  operations  mitigates  the 
potential  for  undetected  improper 
allocation  of  costs.  Because  of  this 
geographic  separation,  it  is  unlikely  that 
the  out-of-region  operation  will  be  able 
to  share  any  transmission  or  switching 
facilities,  many  employees,  or  other 
common  costs  with  the  in-region 
operation.  Consequently,  improper 
allocation  of  costs  is  less  problematic 
with  respect  to  a  BOC's  or  independent 
LECs  provision  of  out-of-region  long 
distance  services.  We  further  conclude 
that  statutory  and  regulatory  safeguards, 
including  our  Part  64  rules,  imposed  on 
the  BOCs  and  independent  LECs 
sufficiently  limit  any  residual  ability  to 
disadvantage  their  rivals  by  improperly 
allocating  costs  between  their  regulated 
local  exchange  and  exchange  access 
services  and  their  out-of-region 
interexchange  services.  Our  cost 
allocation  rules  control  the  allocation  of 
cost  between  interexchange  and  local 
services  and  require  a  BOC  or  an 
independent  LEC  to  impute  to  its 
interexchange  services  the  same  access 
rates  it  charges  other  carriers. 
Furthermore,  in  the  Accounting 
Safeguards  Order,  the  Commission 
determined,  solely  for  federal 
accounting  purposes,  that  out-of-region 
interLATA  services  provided  by 
incimibent  LECs  on  an  integrated  basis 
should  be  treated  like  nonregulated 
activities  for  purposes  of  our  cost 
allocation  rules.  We  find  that  the 
existing  statutory  and  regulatory 
safeguards,  coupled  with  the 
geographical  separation  between  the 
BOCs'  and  LECs'  in-region  and  out-of- 


region  operations,  are  sufficient  to 
prevent  the  BOCs  and  independent 
LECs  from  improperly  allocating  costs. 
We  therefore  disagree  with  MFS' 
assertion  that  a  LECs  ability  to  fund 
anticompetitive  pricing  schemes  in  the 
interexchange  market  from  local 
exchange  market  profits  exists  even 
thought  these  markets  are  not 
contiguous  or  because  the  BOC  performs 
artificial  cost  allocations.  Furthermore, 
we  note  that  the  exchange  access 
services  for  all  of  the  BOCs  and  most  of 
the  largest  independent  LECs  are  subject 
to  our  price  cap  regulations.  As 
discussed  in  Section  IV,  price  cap 
regulation  further  serves  to  reduce  the 
potential  that  the  BOCs  and 
independent  LECs  will  improperly 
allocate  the  costs  of  their  interexchange 
services.  Consequently,  we  conclude 
that  the  risk  that  the  BOCs  and 
independent  LECs  would  be  able  to 
allocate  improperly  substantial  costs 
from  their  out-of-region  interLATA 
services  to  their  monopoly  local 
exchange  and  exchange  access  services 
is  not  sufficient  to  warrant  imposing 
separation  requirements. 

210.  We  also  conclude  that  the  BOCs 
and  independent  LECs  will  not  be  able 
to  engage  in  a  price  squeeze  with 
respect  to  their  out-of-region,  interstate, 
domestic,  interexchange  services  to 
such  an  extent  that  they  will  gain  the 
ability  to  raise  prices  of  long  distance 
services  by  restricting  their  output  of 
those  services.  We  are  not  persuaded  by 
arguments  that,  because  BOCs  and 
independent  LECs  have  control  over 
terminating  exchange  access,  they  will 
be  able  to  effect  a  price  squeeze  to  gain 
market  share  by  raising  the  price  of 
terminating  access.  We  note  that, 
because  the  BOCs  and  independent 
LECs  do  not  have  control  over 
originating  exchange  access  for  out-of- 
region,  interstate,  interexchange 
services,  they  will  incur  the  same  cost 
for  originating  access  as  their 
interexchange  competitors.  In  addition, 
to  the  extent  that  a  BOC  or  independent 
LEC  offers  out-of-region  long  distance 
services  on  an  integrated  basis,  our  rules 
require  the  carrier  to  impute  to  itself  its 
tariffed  terminating  exchange  access 
rate.  Under  section  64.901(b)(1)  of  our 
rules,  tariffed  services,  such  as  exchange 
access  services,  provided  to  a 
nonregulated  activity  must  be  charged 
to  the  nonregulated  activity  at  the 
tariffed  rates  and  credited  to  the 
regulated  revenue  account  for  that 
service.  47  CFR  §  64.901(b)(1).  See  also 
47  CFR  §  32.5280  (explaining  how 
carriers  must  account  for  the  provision 
of  tariffed  services  to  nonregulated 
activities).  As  previously  noted,  out-of- 


region  interLATA  services  provided  by 
incumbent  LECs  on  an  integrated  basis 
are  treated  as  nonregulated  activities  for 
federal  accounting  purposes. 
Accounting  Safeguards  Order  at  ^  75.  If 
a  BOC  or  independent  LEC  offers  out-of- 
region  long  distance  services  through  an 
affiliate,  the  affiliate  will  have  to  pay  the 
tariffed  exchange  access  rate  for  long 
distance  calls  it  terminates  on  the  BOCs 
or  independent  LECs  in-region 
network.  We  also  note  that  section 
272(e)(3)  of  the  Communications  Act 
requires  a  BOC  to  "charge  (its  section 
272  interLATA  affiliate],  or  impute  to 
itself  (if  using  the  access  for  its 
provision  of  its  own  services),  an 
amount  for  access  to  its  telephone 
exchange  service  and  exchange  access 
that  is  no  less  than  the  amount  charged 
to  any  unaffiliated  interexchange 
carriers  for  such  service."  47  U.S.C. 
§  272(e)(3).  See  also  Non-Accounting 
Safeguards  Order  at  Hf  256-58 
(implementing  section  272(e)(3)).  Also, 
price  cap  regulation  of  exchange  access 
services  mitigates  the  ability  of  a  BOC 
or  independent  LEC  to  effect  a  price 
squeeze  by  increasing  terminating 
exchange  access  rates.  All  BOCs  and 
most  of  the  largest  independent  LECs 
are  subject  to  price  cap  regulation.  1996 
Annual  Access  Tariff  Filings,  DA  96- 
1022. 1  2  n.2  (rel.  June  24.  1996).  All  but 
one  BOC  is  subject  to  price  caps  without 
sharing.  Data  based  on  1996  Annual 
Access  Tariff  Filings  filed  on  April  2. 
1996.  Moreover,  we  believe  an 
attempted  price  squeeze  would  be  less 
likely  to  be  effective,  because  it  appears 
that  typically  a  BOC's  originating  out-of- 
region  calls  that  terminate  in-region  will 
account  for  a  small  percentage  of  the 
BOC's  total  out-of-region  originating 
traffic.  We  acknowledge,  however,  that 
some  BOCs  and  independent  LECs  may 
market  their  out-of-region  interexchange 
services  to  customers  who  routinely 
terminate  in  the  BOC's  or  independent 
LECs  in-region  local  exchange  and 
exchange  access  area.  See,  e.g.,  AT&T 
Sept.  13  Reply,  Appendix  B.  Finally,  we 
note  that  there  are  other  adequate 
mechanisms  to  address  such  behavior. 
More  specifically,  a  BOC  or  an 
independent  LEC  that  charges  a  rate  for 
interstate  services  below  its  incremental 
costs  of  providing  service  in  the  long 
term  would  be  in  violation  of  sections 
201  and  202  of  the  Act.  In  addition. 
Federal  antitrust  law  also  would  apply 
to  the  predatory  pricing  of  interstate 
services. 

211.  Based  on  the  foregoing,  we 
conclude  that  the  BOCs  and 
independent  LECs  do  not  have,  upon 
entry  or  soon  thereafter,  the  ability  to 
raise  the  price  of  out-of-region. 
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interstate,  interexchange  services  by 
restricting  their  own  output  even  if  they 
are  permitted  to  provide  these  services 
on  an  integrated  basis.  We  therefore 
conclude  that  it  is  not  necessary  to 
require  the  BOCs  or  independent  LECs 
to  maintain  the  Competitive  Carrier 
Fifth  Report  and  Order  separation 
requirements  as  a  condition  for  non- 
dominant  regulatory  treatment  for  the 
provision  of  out-of-region,  interstate, 
interexchange  services.  We  note, 
however,  that  because  BOCs  and 
independent  LECs  are  required  to  offer 
in-region,  interstate,  interexchange 
services  through  a  separate  affiliate, 
some  may  provide  their  out-of-region, 
interstate,  interexchange  services 
through  the  same  affiliate  rather  than 
directly.  We  further  note  that,  in  the 
Accounting  Safeguards  Order,  the 
Commission  determined  that  affiliate 
transactions  rules  apply  to  all 
transactions  between  incumbent  local 
exchange  carriers  and  their  affiliates 
providing  any  of  the  competitive 
services  of  the  types  permitted  under 
sections  260  and  271  through  276. 
Accounting  Safeguards  Order  at  H  256. 
Upon  the  effective  date  of  this  Order, 
the  requirements  established  herein  for 
the  provision  of  out-of-region,  interstate, 
interexchange  services  by  BOCs  will 
supersede  any  conflicting  requirements 
established  in  the  Interim  BOC  Out-Of- 
Region  Order. 

212.  Contrary  to  the  comments  of  GSA 
and  Vanguard,  we  find  that  the  record 
in  this  proceeding  does  not  demonstrate 
that  a  BOC  is  in  a  better  position  than 
an  independent  LEC  to  leverage  its  in- 
region  monopoly  power  arising  from  its 
control  of  the  local  exchange  to  benefit 
its  provision  of  out-of-region  long 
distance  services.  We  therefore 
conclude  that  there  is  no  persuasive 
reason  to  implement  different  regulatory 
schemes  for  the  BOCs  and  independent 
LECs  in  the  context  of  their  provision  of 
out-of-region  long  distance  services. 

213.  We  also  conclude  that  the  Fifth 
Report  and  Order  separation 
requirements  and  the  additional 
safeguards  suggested  in  the  record,  are 
not  necessary  to  prevent  the  BOCs  and 
independent  LECs  from  raising  the  costs 
of  their  interexchange  rivals'  services 
originating  outside  the  BOC's  or 
independent  LECs  region.  As  discussed 
above,  we  believe  that  other  applicable 
safeguards,  coupled  with  the  geographic 
separation  between  the  BOCs'  and 
independent  LECs'  in-region  and  out-of- 
region  operations  will  prevent  a  BOC  or 
independent  LEC  from  favoring  its  out- 
of-region  interexchange  services  through 
improper  allocation  of  costs, 
discrimination,  or  other  anticompetitive 
conduct.  Further,  we  found  in  the 


Interim  BOC  Out-of-Region  Order  that 
the  commenters  presented  no 
persuasive  evidence  that  showed 
additional  safeguards  were  warranted  to 
prevent  improper  allocation  of  costs  and 
discrimination.  In  Section  IV.B.,  we 
found  that  no  party  presented 
persuasive  evidence  in  this  proceeding 
that  shows  that  it  is  necessary  to  impose 
additional  safeguards  on  the 
independent  LECs  as  a  condition  for 
non-dominant  regulatory  treatment  for 
the  provision  of  in-region,  interstate. 
interexchange  service.  Consequently,  we 
conclude  that  the  Fifth  Report  and 
Order  separation  requirements  and  the 
proposed  additional  safeguards  are 
unnecessary  in  this  context,  and  should 
therefore  be  eliminated.  With  respect  to 
small  independent  LECs,  we  note  that 
this  decision  may  promote  their 
expansion  into  new  telecommunications 
services  and  information  services 
consistent  with  section  257  of  the  Act. 
See  47  U.S.C.  §  257. 

VI.  Final  Regulatory  Flexibility 
Analysis 

214.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act  (RFA).  5 
U.S.C.  §603,  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  each  of  the  two  Notices 
of  Proposed  Rulemaking  firam  which 
this  Order  issues.  The  Commission 
sought  written  public  comment  on  the 
proposals  in  the  NPRMs.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  (FRFA)  in  this 
Order  conforms  to  the  RFA,  as  amended 
by  the  Contract  With  America 
Advancement  Act  of  1996  (CWAAA). 

A.  Need  for  and  Objectives  of  This 
Report  and  Order  and  the  Regulations 
Adopted  Herein 

215.  In  the  1996  Act,  Congress  sought 
to  establish  "a  pro-competitive,  de- 
regulatory  national  policy  framework" 
for  the  United  States 
telecommunications  industry.  Three 
principal  goals  of  the  telephony 
provisions  of  the  1996  Act  are:  (1) 
Opening  local  exchange  and  exchange 
access  markets  to  competition;  (2) 
promoting  increased  competition  in 
telecommunications  markets  that  are 
already  open  to  competition, 
particularly  long  distance  services 
markets;  and  (3)  reforming  our  system  of 
universal  service  so  that  universal 
service  is  preserved  and  advanced  as 
local  exchange  and  exchange  access 
markets  move  from  monopoly  to 
competition. 

216.  The  regulations  adopted  in  this 
Order  implement  the  second  of  these 
goals — promoting  increased  competition 
in  the  interexchange  market.  The 


objective  of  the  regulations  adopted  in 
this  Order  is  to  implement  as  quickly 
and  effectively  as  possible  the  national 
telecommunications  policies  embodied 
in  the  1996  Act  and  to  promote  the 
development  of  competitive, 
deregulated  markets  envisioned  by 
Congress.  In  doing  so,  we  are  mindful  of 
the  balance  that  Congress  struck 
between  this  goal  of  bringing  the 
benefits  of  competition  to  all  consumers 
and  its  concern  for  the  impact  of  the 
1996  Act  on  small  incumbent  local 
exchange  carriers. 

B.  Analysis  of  Significant  Issues  Raised 
in  Response  to  the  IRFA 

217.  As  noted  above,  this  Order  issues 
from  two  separate  Notices  of  Proposed 
Rulemaking.  In  March  1996,  the 
Commission  released  an  NPRM  asking, 
among  other  things,  whether  we  should 
modify  or  eliminate  the  separation 
requirements  imposed  on  independent 
LECs  as  a  condition  for  non-dominant 
treatment  of  their  out-of-region, 
interstate,  domestic,  interexchange 
services.  In  July  1996,  we  released  an 
NPRM  seeking  comment  on,  in  addition 
to  other  issues,  whether  to  modify  our 
existing  regulations  governing 
independent  LECs'  provision  of  in- 
region,  interstate,  domestic, 
interexchange  services,  and  whether  to 
apply  the  same  regulatory  treatment  to 
their  provision  of  in-region, 
international  services. 

218.  Summary  of  the  Initial 
Regulatory  Flexibility  Analyses  (IRFAs). 
In  each  of  the  NPRMs,  the  Commission   ^ 
performed  an  IRFA.  In  the  IRFA  for  the 
Interexchange  NPRM,  the  Commission 
did  not  find  that  any  of  the  issues  that 
are  addressed  in  this  Order  would  have 

a  significant  economic  impact  on  a 
substantial  number  of  small  businesses 
as  defined  by  section  601(3)  of  the  RFA. 
In  the  IRFA  for  the  Non-Accounting 
Safeguards  NPRM,  the  Commission 
certified  that  its  proposed  regulations 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses 
as  defined  by  section  601(3)  of  the  RFA. 
We  stated  that  our  regulatory  flexibility 
analysis  was  inapplicable  to  BOCs  and 
other  incumbent  LECs  because  these 
entities  are  dominant  in  their  field  of 
operation. 

1.  Treatment  of  Small  LECs 

219.  Comments.  NTCA  claims  that  its 
membership  includes  companies  that 
constitute  "small  business  concerns" 
under  the  RFA.  NTCA  argues  that  our 
IRFA  in  the  Non-Accounting  Safeguards 
NPRM  incorrectly  certifies  that  our 
proposed  regulations  will  not  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
NTCA  states  that  the  Small  Business 
Administration  (SBA)  establishes  size 
standards  for  small  businesses  that 
"seek  to  ensure  that  a  concern  that 
meets  a  specific  size  standard  is  not 
dominant  in  its  field  of  operation." 
NTCA  states  that  the  Commission 
cannot  ignore  SBA  definitions  and 
conclude  that  all  incumbent  LECs  are 
dominant  for  purposes  of  the  Regulatory 
Flexibility  Analysis.  NTCA  recommends 
that  we  "consider  flexible  regulatory 
proposals  and  analyze  any  significant 
alternatives  that  would  minimize 
significant  economic  impacts"  of  our 
regulations  on  its  members  that  are 
small  compemies. 

220.  Discussion.  NTCA  essentially 
argues  that  we  exceeded  our  authority 
under  the  RFA  by  certifying  all 
incumbent  LECs  as  dominant  in  their 
field  of  operation,  and  concluding  on 
that  basis  that  they  are  not  small 
businesses  under  the  RFA.  We  have 
found  incumbent  LECs  to  be  "dominant 
in  their  field  of  operation"  since  the 
early  1980s,  and  we  consistently  have 
certified  under  the  RFA  that  incuml>ent 
LECs  are  not  subject  to  regulatory 
flexibility  analyses  because  they  are  not 
small  businesses.  We  have  made  similar 
determinations  in  other  areas.  While  we 
recognize  SBA's  special  role  and 
expertise  with  regard  to  the  RFA,  we  are 
not  fully  persuaded  on  the  basis  of  this 
record  that  our  prior  practice  has  been 
incorrect.  Nevertheless,  in  light  of 
NTCA's  concerns,  we  will  conduct  an 
analysis  on  the  impact  of  our 
regulations  in  this  Order  on  small 
incumbent  LECs,  in  order  to  remove  any 
possible  issue  of  RFA  compliance.  We 
therefore  need  not  address  NTCA's 
argument  that  many  of  its  members  are 
"small  business  concerns"  for  purposes 
of  the  RFA. 

C.  Description  and  Estimates  of  the 
Number  of  Small  Entities  Affected  by 
This  Report  and  Order 

221.  In  this  FRFA,  we  consider  the 
impact  of  this  Order  on  two  categories 
of  entities,  "small  incumbent  LECs"  and 
"small  non-incumbent  LECs." 
Consistent  with  our  prior  practice,  we 
shall  continue  to  exclude  small 
incumbent  LECs  from  the  definition  of 
a  small  entity  for  the  purpose  of  this 
FRFA.  Accordingly,  our  use  of  the  terms 
"small  entities"  and  "small  businesses" 
does  not  encompass  "small  incumbent 
LECs."  We  use  the  term  "small 
incumbent  LECs"  to  refer  to  any 
incumbent  LECs  that  arguably  might  be 
defined  by  SBA  as  "small  business 
concerns."  We  include  "small  non- 
incumbent  LECs"  in  our  analysis,  even 


though  we  believe  that  we  are  not 
required  to  do  so. 

222.  For  the  purposes  of  this  Order, 
the  RFA  defines  a  "small  business"  to 
be  the  same  as  a  "small  business 
concern"  under  the  Small  Business  Act, 
15  U.S.C.  §632,  unless  the  Commission 
has  developed  one  or  more  definitions 
that  are  appropriate  to  its  activities. 
Under  the  Small  Business  Act,  a  "small 
business  concern"  is  one  that:  (1)  is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  meets  any  additional  criteria 
established  by  the  SBA.  SBA  has 
defined  a  small  business  for  Standard 
Industrial  Classification  (SIC)  category 
4813  (Telephone  Communications, 
Except  Radiotelephone)  to  be  a  small 
entity  when  it  has  fewer  than  1,500 
employees. 

223.  Incumbent  LECs.  SBA  has  not 
developed  a  definition  of  small 
incumbent  LECs.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
LECs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  the 
Telecommunications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  1,347  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  1.347  small 
incumbent  LECs  that  may  be  affected  by 
the  decisions  and  reguJations  adopted  in 
this  Order. 

224.  Non-Incumbent  LECs.  SBA  has 
not  developed  a  definition  of  small  non- 
incumbent  LECs.  For  purposes  of  this 
Order,  we  define  the  category  of  "small 
non-incumbent  LECs"  to  include  small 
entities  providing  local  exchange 
services  which  do  not  fall  within  the 
statutory  definition  in  section  251(h), 
including  potential  LECs,  LECs  which 
have  entered  the  market  since  the  1996 
Act  was  passed,  and  LECs  which  were 
not  members  of  the  exchange  carrier 
association  pursuant  to  section 
69.601(b)  of  the  Commission's 
regulations.  We  believe  it  is 
impracticable  to  estimate  the  number  of 
small  entities  in  this  category.  We  are 
unaware  of  any  data  on  the  number  of 
LECs  which  have  entered  the  market 
since  the  1996  Act  was  passed,  and  we 


believe  it  is  impossible  to  estimate  the 
number  of  entities  which  may  enter  the 
local  exchange  market  in  the  near 
future.  Nonetheless,  we  will  estimate 
the  number  of  small  entities  in  a 
subgroup  of  the  category  of  "small  non- 
incumbent  LECs."  According  to  our 
most  recent  data.  57  companies  identify 
themselves  in  the  category  "Competitive 
Access  Providers  (CAPs)  &  Competitive 
LECs  (CLECs).  "  A  CLEC  is  a  provider  of 
local  exchange  services  which  does  not 
fall  within  the  definition  of  "incumbent 
LEC"  in  section  251(h).  Although  it 
seems  certain  that  some  of  the  carriers 
in  this  category  are  CAPs,  (While  the 
Commission  has  not  prescribed  a 
definition  for  the  term  "CAP,"  it  is 
generally  not  used  to  refer  to  companies 
that  provide  local  exchange  services.) 
are  not  independently  owned  and 
operated,  or  have  more  than  1 ,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  non-incumbent  LECs  that 
would  qualify  as  small  business 
concerns  under  SBA's  definition. 

D.  Summary  Analysis  of  the  Projected 
Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

225.  Under  our  current  regulations, 
independent  LECs  are  classified  as  non- 
dominant  interexchange  carriers  if  they 
provide  interstate,  domestic, 
interexchange  services  through  an 
affiliate  that  satisfies  the  separation 
requirements  established  in  the  Fi°th 
Report  and  Order.  Independent  LECs 
offering  interstate,  domestic, 
interexchange  services  directly  (rather 
than  through  a  separate  affiliate),  or 
through  an  affiliate  that  does  not  satisfy 
the  specified  conditions,  are  subject  to 
dominant  carrier  regulation. 
Independent  LECs  are  permitted  to 
provide  international,  interexchange 
services  subject  to  non-dominant  or 
dominant  regulation,  as  determined  on 
a  case-by-case  basis.  Non-dominant 
interexchange  carriers  are  not  subject  to 
rate  regulation,  and  ciurently  may  file 
tariffs  that  are  presumed  lawful  on  one 
day's  notice  and  without  cost  support. 
Tariff  Filing  Requirements  for  Non- 
Dominant  Carriers.  As  discussed  in  note 
8  supra,  the  Commission  recently 
determined,  pursuant  to  section  10  of 
the  Communications  Act,  to  forbear 
&x)m  requiring  non-dominant 
interexchange  carriers  to  file  tariffs  for 
interstate,  domestic,  interexchange 
services.  The  Commission  therefore 
ordered,  inter  alia,  non-dominant 
interexchange  carriers  to  cancel  their 
tariffs  for  interstate,  domestic, 
interexchange  services  on  file  with  the 
Commission  within  a  nine-month 
transition  period  and  not  to  file  any 
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such  tariffs  thereafter.  Tariff 
Forbearance  Order  at  "Jl  89-93,  stayed 
pending  judicial  review,  MCI  Telecom. 
Corp.  V.  FCC.  No.  96-1459  (D.C.  Cir. 
Feb.  13.  1997).  See  also  Policy  and 
Rules  Concerning  the  Interstate, 
Interexcbange  Marketplace;  Guidance 
Concerning  Implementation  as  a  Result 
of  the  Stay  Order  of  the  U.S.  Court  of 
Appeals  for  the  D.C.  Circuit,  CC  Docket 
No.  96-61,  Public  Notice.  DA  97^93 
(rel.  March  6,  1997).  Non-dominant 
carriers  are  also  subject  to  streamlined 
section  214  requirements.  Compliance 
with  these  requirements  may  require 
small  incumbent  LECs  to  use 
accounting,  economic,  technical,  legal, 
and  clerical  skills.    • 

226.  In  this  Order,  we  have  found  that 
all  incumbent  independent  LECs, 
including  small  incumbent  independent 
LECs,  must  provide  in-region,  interstate, 
domestic,  interexcbange  services 
through  a  separate  affiliate  that  satisfies 
the  Fifth  Report  and  Order 
requirements.  We  are  aware  of  three 
companies  currently  providing 
interexcbange  services  directly  on 
dominant  basis.  Union  Telephone 
Company  (of  Wyoming),  GTE  Hawaiian 
Tel.,  and  MTC.  We  direct  companies 
that  are  not  currently  providing 
interexcbange  services  through  a 
separate  affiliate  that  satisfies  the  Fifth 
Report  and  Order  requirements  to 
comply  with  the  Fifth  Report  and  Order 
separation  requirements  no  later  than 
one  yean  from  the  date  of  release  of  this 
Order.  We  also  extend  this  regulatory 
regime,  which  applies  to  domestic 
services,  to  international,  interexcbange 
services  as  well.  Pursuant  to  this  Order, 
all  incumbent  independent  LECs, 
including  small  incumbent  independent 
LECs.  must  provide  in-region.  interstate, 
domestic,  interexcbange  services  and 
international,  interexcbange  services 
through  a  separate  affiliate  that  satisfies 
the  Fifth  Report  and  Order  separation 
requirements.  Specifically,  incumbent 
independent  LECs  must  provide  these 
services  through  a  separate  affiliate  that 
must:  (1)  Maintain  separate  books  of 
account;  (2)  not  joinUy  own 
transmission  or  switching  facilities  with 
its  affiliated  exchange  companies;  and 
(3)  obtain  any  services  from  its  affiliated 
exchange  companies  at  tariffed  rates  and 
conditions.  Fifth  Report  and  Order.  98 
FCC  2d  at  1198.  H  9.  For  purposes  of 
these  requirements,  an  "affiliate"  of  an 
independent  LEC  is  "a  carrier  that  is 
owned  (in  whole  or  in  part)  or 
controlled  by,  or  under  common  control 
with,  an  exchange  telephone  company." 
Id.  In  this  Order,  we  have  also 
eliminated  the  Fifth  Report  and  Order 
separation  requirements  as  a  condition 


for  non-dominant  treatment  of 
incumbent  independent  LECs'  provision 
of  out-of- region,  interstate,  domestic, 
interexcbange  services. 

E.  Steps  Taken  to  Minimize  the 
Significant  Economic  Impact  of  this 
Report  and  Order  on  Small  Entities  and 
Small  Incumbent  LECs.  Including  the 
Significant  Alternatives  Considered  and 
Rejected 

227.  We  believe  that  our  actions 
eliminating  dominant  carrier  regulation 
of  independent  LEC  provision  of  in- 
region,  interstate,  domestic, 
interexcbange  services,  yet  maintaining 
all  of  the  Fifth  Report  and  Order 
separation  requirements  to  guard  against 
anticompetitive  conduct  in  the  form  of 
cost  misallocation  or  unreasonable 
discrimination,  will  facilitate  the 
provision  of  in-region,  interstate, 
domestic,  interexcbange  services  by 
independent  LECs,  many  of  which  may 
be  small  incumbent  LECs.  We  reject 
proposals  to  remove  the  Fifth  Report 
and  Order  requirements,  for  reasons  set 
forth  in  Section  IV.B.l. 

228.  Our  actions  seem  likely  to  benefit 
all  incumbent  independent  LECs 
providing  in-region,  interstate, 
domestic,  interexcbange  services  on  a 
non-dominant  basis,  some  of  which  may 
be  small  incumbent  LECs,  because  any 
increase  in  costs  of  regulatory 
compliance  can  be  amortized  over  a 
period  of  one  year.  As  noted  in  Section 
IV.B.l,  incumbent  LECs  that  currentiy 
provide  these  services  on  an  integrated 
basis  subject  to  dominant  carrier 
regulation  are  given  one  year  from  the 
date  of  release  of  this  Order  to  comply 
with  the  Fifth  Report  and  Order 
separation  requirements. 

229.  We  decline  to  impose  section  272 
requirements,  aspects  of  dominant 
carrier  regulation,  or  any  additional 
requirements  on  independent  LECs' 
provision  of  in-region,  interstate, 
domestic,  interexcbange  services. 
Consistent  with  our  belief  that 
independent  LECs  are  less  likely  to  be 
able  to  engage  in  anticompetitive 
conduct  than  the  BOCs,  we  therefore 
establish  a  less  stringent  regulatory 
regime  for  the  independent  LECs.  This 
seems  likely  to  benefit  independent 
LECs,  including  small  incumbent  LECs, 
by  not  subjecting  them  to  burdensome 
regulations  that  may  serve  otdy  to 
hamper  competition  in  the 
interexcbange  market.  For  the  reasons 
set  forth  in  Section  IV.B.l,  we  reject 
alternatives  to  impose  additional 
requirements  on  independent  LECs' 
provision  of  in-region,  interstate, 
domestic,  interexcbange  services. 

230.  We  limit  the  scope  of  the 
separation  requirements  to  incumbent 


independent  LECs.  By  not  imposing  the 
Fifth  Report  and  Order  requirements  on 
non  incumbent  LECs.  we  avoid 
imposing  uimecessary  regulation  on 
new  entrants  into  the  local  exchange 
market  that  wish  to  provide  in-region, 
interstate,  domestic,  interexcbange 
services,  and  will  not  have  control  of 
incumbent  local  exchange  and  exchange 
access  facilities.  This  seems  likely  to 
benefit  all  of  these  new  entrants,  some 
of  which  may  be  small  entities,  by 
lowering  entry  costs,  lowering  the 
disparity  in  market  power  between  new 
entrants  and  incumbent  LECs, 
minimizing  the  risk  of  being  subjected 
to  legal  action,  and  decreasing 
administrative  costs.  We  reject 
proposals  to  subject  non-incumbent 
LECs  to  the  same  requirements  as 
incumbent  LECs,  for  the  reasons  set 
forth  in  Section  IV.B.2. 

231.  We  apply  our  regulations  equally 
to  all  incumbent  independent  LECs,  in 
view  of  our  conclusion  that  the  size  of 
an  independent  LEC  will  not  affect  its 
incentives  to  engage  in  cost 
misallocation  between  its  monopoly 
services  and  its  competitive  services. 
Our  action  is  intended  to  foster 
competition  in  the  in-region,  interstate, 
domestic,  interexcbange  marketplace 
nationwide  by  preventing  all  incumbent 
independent  LECs,  regardless  of  size, 
from  using  their  control  of  bottieneck 
local  exchange  and  exchange  access 
facilities  to  thwart  new  entry.  This 
seems  likely  to  benefit  all  new  entrants 
into  the  local  exchange  market  that  wish 
to  provide  in-region,  interstate, 
domestic,  interexcbange  services,  some 
of  which  may  be  small  entities,  by 
helping  to  reduce  entry  costs  and  lower 
the  disparity  in  market  power  between 
new  entrants  and  other  incumbent 
LECs.  Moreover,  our  action  will  likely 
help  to  establish  these  favorable  entry 
conditions  uniformly  nationwide, 
fostering  increased  certainty  which  will 
benefit  all  new  entrants,  including  any 
small  entities.  We  reject  alternatives  to 
exempt  all  incumbent  LECs  with  less 
than  two  percent  of  the  nation's  access 
lines  from  our  regulations,  for  the 
reasons  stated  in  Section  IV.B.3. 

232.  We  extend  the  regulatory  regime 
described  above,  which  governs 
independent  LECs'  provision  of  in- 
region.  interstate,  domestic, 
interexcbange  services,  to  independent 
LECs'  provision  of  in-region. 
international  services.  We  believe  that 
this  action  will  benefit  incumbent  LECs 
and  non-incumbent  LECs.  some  of 
which  may  be  small  incumbent  LECs  or 
small  entities,  for  the  same  reasons 
enumerated  in  our  analysis  for  in- 
region,  interstate,  domestic, 
interexcbange  services,  such  as  helping 
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to  reduce  market  entry  costs,  decreasing 
the  disparity  in  market  power  between 
new  entrants  and  other  incumbent 
LECs,  and  lowering  administrative 
costs.  We  decline  to  treat  independent 
LECs'  provision  of  in-region,  interstate, 
domestic,  interexcbange  services  and  in- 
region,  international  services 
differenUy,  for  the  reasons  stated  in 
Section  IV.B.4. 

233.  As  stated  in  Section  rV.B.5,  we 
intend  to  commence  a  proceeding  three 
years  from  the  date  of  adoption  of  this 
Order  to  determine  whether  the 
emergence  of  competition  in  the  local 
exchange  and  exchange  access 
marketplace  justifies  removal  of  the 
Fifth  Report  and  Order  requirements. 
We  believe  that  three  years  should  be  a 
reasonable  period  of  time  in  which  to 
expect  effective  competition  to  develop 
in  local  exchange  and  exchange  access 
markets.  We  reject  proposals  to  decide 
in  this  proceeding  whether  to  sunset 
separate  affiliate  requirements  for 
independent  LECs,  for  the  reasons 
stated  in  Section  IV.B.S. 

234.  Report  to  Congress:  The 
Commission  shall  send  a  copy  of  this 
FRFA,  along  with  this  Report  and  Order, 
in  a  report  to  Congress  pursuant  to  the 
SBREFA,  5  U.S.C.  §  801(a)(1)(A).  A  copy 
of  this  analysis  v«dll  also  be  provided  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration,  and 
will  be  published  in  the  Federal 
Register. 

Vn.  Final  Paperwork  Reduction 
Analjrsis 

235.  Each  of  the  two  Notices  of 
Proposed  Rulemaking  from  which  this 
Order  issues  proposed  changes  to  the 
Commission's  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13,  the  Commission 
sought  written  comment  from  the  public 
and  from  the  Office  of  Management  and 
Budget  (OMB)  on  the  proposed  changes. 
The  collections  described  therein, 
however,  are  addressed  in  other 
proceedings. 

236.  hi  this  Order,  we  have  decided 
to  require  independent  LECs  to  comply 
with  Fifth  Report  and  Order  separation 
requirements  in  order  to  provide 
international,  interexcbange  services. 
Pursuant  to  the  separation  requirements, 
an  independent  LEC  and  its 
international,  interexcbange  affiliate 
must  maintain  separate  books  of 
account.  This  requirement  constitutes  a 
new  "collection  of  information"  within 
the  meaning  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 

§§  3501-3520.  Implementation  of  this 
requirement  is  subject  to  approval  by 
the  Office  of  Management  and  Budget  as 


prescribed  by  the  Paperwork  Reduction 
Act. 

Vm.  Ordering  Clauses 

237.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1,  2.  4.  201.  202. 
251,  271.  272  and  303(r)  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  §§  151.  152,  154. 
201.  202,  251,  271,  272,  and  303(r),  the 
Report  and  Order  is  adopted. 

23»r  It  is  further  Ordered  that  the 
Report  and  Order,  which  imposes  new 
or  modified  information  or  collection 
requirements,  shall  become  effective  70 
days  after  publication  in  the  Federal 
Register,  following  approval  by  the 
Office  of  Management  and  Budget, 
unless  a  notice  is  published  in  the 
Federal  Register  stating  otherwise. 

239.  It  is  further  Ordered  that  part  64, 
subpart  T  of  the  Commission's  rules,  47 
CFR  part  64  subpart  T,  is  added  as  set 
forth  in  rule  changes  attached  hereto. 

240.  It  is  further  Ordered  that  the 
Secretary  shall  send  a  copy  of  this 
Report  and  Order,  including  the  final 
regulatory  flexibility  analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration,  in  accordance 
with  paragraph  605(b)  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  §§601  et  seq. 

List  of  Subjects  in  47  CFR  Part  64 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
WUliam  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  64  of  title  47  is  amended  as 
follows: 

PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1 .  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154. 

2.  Part  64  is  amended  by  adding  new 
subpart  T  to  read  as  follows: 

Subpart  T— Separate  Affiliate 
Requirements  for  Incumbent 
Independent  Local  Exchange  Carriers 
That  Provide  in-Region,  interstate 
Domestic  interexchange  Services  or 
in-Reglon  International  Interexchange 
Services 

64.1901  Basis  and  purpose. 

64.1902  Terms  and  definitions. 

64.1903  Obligations  of  all  incumltent 
independent  local  exchange  carriers. 


S  S4.1901    Basis  and  purpoM. 

(a)  Basis.  These  rules  are  issued 
pursuant  to  the  Communications  Act  of 
1934.  as  amended. 

(b)  Purpose.  The  purpose  of  these 
rules  is  to  regulate  the  provision  of  in- 
region,  interstate,  domestic, 
interexchange  services  and  in-region 
international  interexchange  services  by 
incumbent  independent  local  exchange 
carriers. 

§64.1902    Terms  and  deflntttons. 

Terms  used  in  this  part  have  the 
following  meanings: 

Books  of  Account.  Books  of  accoimt 
refer  to  the  financial  accounting  system 
a  company  uses  to  record,  in  monetary 
terms  the  basic  transactions  of  a 
company.  These  books  of  account  reflect 
the  company's  assets,  liabilities,  and 
equity,  and  the  revenues  and  expenses 
from  operations.  Each  company  has  its 
own  separate  books  of  account. 

Incumbent  Independent  Local 
Exchange  Carrier  (Inctunbent 
Independent  LEC).  The  term  incumbent 
independent  local  exchange  carrier 
means,  with  respect  to  an  area,  the 
independent  local  exchange  carrier  that: 

(1)  On  February  8,  1996.  provided 
telephone  exchange  service  in  sucb 
area; euid 

(2)  (i)  On  February  8.  1996,  was 
deemed  to  be  a  member  of  the  exchange 
carrier  association  pursuant  to 

§  69.601(b)  of  this  tide;  or 

(ii)  is  a  person  or  entity  that,  on  or 
after  February  8,  1996,  became  a 
successor  or  assign  of  a  member 
described  in  paragraph  (2)  (i)  of  this 
definition.  The  Commission  may  also, 
by  rule,  treat  an  independent  local 
exchange  carrier  as  an  inc\unbent 
indep>endent  local  exchange  carrier 
pursuant  to  section  251(h)(2)  of  the 
Communications  Act  of  1934.  as 
amended. 

Independent  Local  Exchange  Carrier 
(Independent  LEC).  Independent  local 
exchange  carriers  are  local  exchange 
carriers,  including  GTi:.  other  than  the 
BOCs. 

Independent  Local  Exchange  Carrier 
Affiliate  (Independent  LEC  Affiliate). 
An  independent  local  exchange  carrier 
affiliate  is  a  carrier  that  is  owned  (in 
whole  or  in  part)  or  controlled  by,  or 
under  common  ownership  (in  whole  or 
in  part)  or  control  with,  an  independent 
local  exchange  carrier. 

In-Region  Senrice.  In-region  service 
means  telecommunications  service 
originating  in  an  independent  local 
exchange  carrier's  local  service  areas  or 
800  service,  private  line  service,  or  their 
equivalents  that: 

(1)  Terminate  in  the  independent 
LEC's  local  exchange  areas;  and 
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(2)  Allow  the  called  party  to 
determine  the  interexchange  carrier, 
even  if  the  service  originates  outside  the 
independent  LEC's  local  exchange  areas. 

Local  Exchange  Carrier.  The  term 
local  exchange  carrier  means  any  person 
that  is  engaged  in  the  provision  of 
telephone  exchange  service  or  exchange 
access.  Such  term  does  not  include  a 
person  insofar  as  such  person  is  engaged 
in  the  provision  of  a  commercial  mobile 
service  under  section  332(c),  except  to 
the  extent  that  the  Commission  finds 
that  such  service  should  be  included  in 
the  definition  of  that  term. 

§  64. 1 903    Obligations  of  all  incumbent 
independent  local  exchange  carriers. 

(a)  Except  as  provided  in  paragraph 
(c)  of  this  section,  an  incumbent 
independent  LEC  providing  in-region, 
interstate,  interexchange  services  or  in- 
region  international  interexchange 
services  shall  provide  such  services 
through  an  affiliate  that  satisfies  the 
following  requirements: 

(1)  The  affiliate  shall  maintain 
separate  books  of  account  from  its 
affiliated  exchange  companies.  Nothing 
in  this  section  requires  the  affiliate  to 
maintain  separate  books  of  account  that 
comply  with  Part  32  of  this  title; 

(2)  The  affiliate  shall  not  jointly  own 
transmission  or  switching  facilities  with 
its  affiliated  exchange  companies. 
Nothing  in  this  section  prohibits  an 
affiliate  from  sharing  personnel  or  other 
resources  or  assets  with  an  affiliated 
exchange  company;  and 

(3)  The  affiliate  shall  acquire  any 
services  from  its  affiliated  exchange 
companies  for  which  the  affiliated 
exchange  companies  are  required  to  file 
a  tariff  at  tariffed  rates,  terms,  and 
conditions.  Nothing  m  this  section  shall 
prohibit  the  affiliate  from  acquiring  any 
unbundled  network  elements  or 
exchange  services  for  the  provision  of  a 
telecommunications  service  ft-om  its 
affiliated  exchange  companies,  subject 
to  the  same  terms  and  conditions  as 
provided  in  an  agreement  approved 
under  section  252  of  the 
Communications  Act  of  1934,  as 

amended. 

(b)  The  affiliate  required  in  paragraph 
(a)  of  this  section  shall  be  a  separate 
legal  entity  from  its  affiliated  exchange 
companies.  The  affiliate  may  be  staffed 
by  personnel  of  its  affiliated  exchange 
companies,  housed  in  existing  offices  of 
its  affiliated  exchange  companies,  and 
use  its  affiliated  exchange  companies' 
marketing  and  other  services,  subject  to 
paragraph  (a)(3)  of  this  section. 

(c)  An  incumbent  independent  LEC 
that  is  providing  in-region,  interstate, 
domestic  interexchange  services  or  in- 
region  international  interexchange 
services  prior  to  April  18,  1997,  but  is 


not  providing  such  services  through  an 
affiliate  that  satisfies  paragraph  (a)  of 
this  section  as  of  April  18,  1997,  shall 
comply  with  the  requirements  of  this 
section  no  later  than  April  18,  1998. 
IFR  Doc.  97-17407  Filed  7-2-97;  8:45  am) 

BILUNG  CODE  6712-01-l» 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961126334-7025-02;  I.D. 
062497B] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Alaska;    Other  Rocktish" 
Species  Group  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 

SUMMARY:  NMFS  is  opening  directed 
fishing  for  the  "other  rockfish"  species 
group  in  the  Eastern  Regulatory  Area  of 
the  Gulf  of  Alaska  (GOA).  This  action  is 
necessary  to  fully  utilize  the  total 
allowable  catch  (TAC)  of  "other 
rockfish"  in  that  area. 
DATES:  Effective  1200  hours,  Alaska 
local  time  (A.l.t.),  July  1,  1997.  until 
2400  hours,  A.l.t.,  December  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  annual  TAC  for  the  "other 
rockfish"  species  group  in  the  Eastern 
Regulatory  Area  of  the  GOA,  was 
established  by  the  Final  1997  Harvest 
Specifications  of  Groundfish  for  the 
GOA  (62  FR  8179,  February  24,  1997)  as 
1,500  metric  tons  (mt)  pursuant  to 
§679.20(c)(3)(ii).  The  Final  1997 
Harvest  Specifications  of  Groundfish  for 
the  GOA  also  closed  directed  fishing  for 
"other  rockfish"  in  the  Eastern 
Regulatory  Area  of  the  GOA  (see 
§679.20(d)(l)(iii))  in  anticipation  that 
the  TAC  would  be  needed  as  incidental 
catch  to  support  other  anticipated 
groimdfish  fisheries  during  1997.  NMFS 


has  determined  that  as  of  June  14,  1997, 
1,383  mt  remain  in  the  directed  fishing 
allowance. 

The  Administrator,  Alaska  Region, 
NMFS.  has  determined  that  the  1997 
directed  fishing  allowance  of  the  "other 
rockfish"  species  group  in  the  Eastern 
Regulatory  Area  of  the  GOA  has  not 
been  reached.  Therefore,  NMFS  is 
terminating  the  previous  closure  and  is 
opening  directed  fishing  for  the  "other 
rockfish"  species  group  in  the  Eastern 
Regulatory  Axea  of  the  GOA. 

All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  II.S.C.  1801  et  SBq. 

Dated:  June  27,  1997. 
Bruce  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fishenes,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-17455  Filed  6-30-97;  11:36  am] 
BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961126334-7025-02;  I.D. 
062497C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Northern  Roclcfish  in 
the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Modification  of  a  closure. 


SUMMARY:  NMFS  is  opening  directed 
fishing  for  northern  rockfish  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  fully  utilize  the  total  allowable  catch 
(TAC)  of  northern  rockfish  in  that  area. 

DATES:  Effective  1200  hours,  Alaska 
local  time  (A.l.t.),  July  1,  1997,  until 
2400  hours,  A.l.t.,  December  31,  1997, 
FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Smoker,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
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under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  parts 
620  and  679. 

The  annual  TAC  for  northern  rockfish 
in  the  Western  Regulatory  Area  of  the 
GOA,  was  established  by  the  Final  1997 
Harvest  Specifications  of  Groundfish  for 
the  GOA  (62  FR  8179,  February  24, 
1997)  as  840  metric  tons  (mt)  pursuant 
to  §679.20(c)(3)(ii).  The  Final  1997 
Harvest  Specifications  of  Groundfish  for 
the  GOA  also  closed  directed  fishing  for 
northern  rockfish  in  the  Western 
Regulatory  Area  of  the  GOA  (see 


§679.20(d)(l)(iii))  in  anticipation  that 
the  TAC  would  be  needed  as  incidental 
catch  to  support  other  anticipated 
groundfish  fisheries  during  1997.  NMFS 
has  determined  that  as  of  June  14.  1997. 
753  mt  remain  in  the  directed  fishing 
allowance. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined  that  the  1997 
directed  fishing  allowance  of  northern 
rockfish  in  the  Western  Regulatory  Area 
of  the  GOA  has  not  been  reached. 
Therefore,  NMFS  is  terminating  the 
previous  closure  and  is  opening 
directed  fishing  for  northern  rockfish  in 
the  Western  Regulatory  Area  of  the 
GOA. 


All  other  closures  remain  in  full  force 
and  effect. 

Classification 

This  action  is  required  by  §679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  ef  seq. 
Dated:  June  27, 1997. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Sational  Manne  Fishenes  Service. 
IFR  Doc.  97-17456  Filed  6-30-97:  11:36  am) 
BILUNG  CO0£  3S1fr-22-F 
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Proposed  Rules 


Federal  Register 

Vol.  62,  No.  128 
Thursday.  July  3,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  930 

pocket  No.  FV97-930-1PR] 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  New  York.  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin;  Assessment  Rate  and 
Establishment  of  l^te  Payment  and 
Interest  Charges  on  Delinquent 
Assessments 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  proposes  the 
establishment  of  an  assessment  rate  for 
the  1997-98  and  subsequent  fiscal 
periods  to  cover  expenses  incurred  by 
the  Cherry  Industry  Administrative 
Board  (Board)  under  Marketing  Order 
No.  930.  This  rule  also  proposes  the 
establishment  of  an  interest  rate  and  late 
payment  charge  on  delinquent 
assessments  owed  by  handlers  under 
the  tart  cherry  marketing  order. 
Authorization  to  assess  tart  cherry 
handlers  would  enable  the  Board  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  interest  rate  and  late  payment 
charges  would  contribute  to  the  efficient 
operation  of  the  program  by  ensuring 
adequate  funds  are  available  to  cover 
budgeted  expenses  incurred  under  the 
mcirketing  order. 

DATES:  Comments  received  by  August  4, 
1997,  will  be  considered  prior  to 
issuance  of  a  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk,  Fruit  and  Vegetable 
Division.  AMS,  USDA.  P.O.  Box  96456, 
room  2525-S,  Washington,  DC  20090- 
6456,  FAX  (202)  720-5698.  Conmients 
-should  reference  the  docket  number  and 
The  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 


available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  A.  Petrella,  Marketing 
Specialist,  or  Kenneth  G.  Johnson, 
Regional  Manager.  DC  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Division. 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S.  Washington,  DC  20090-6456, 
telephone  (202)  720-2491,  FAX  (202) 
720-5698.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS.  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  FAX  #  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Agreement  and  Order  No.  930  (7  CFR 
part  930),  regulating  the  handling  of  tart 
cherries  grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington,  and 
Wisconsin,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act" 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  Under  the  marketing 
order  now  in  effect,  tart  cherry  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
tart  cherries  beginning  July  1,  1997,  and 
continuing  until  amended,  suspended, 
or  terminated.  This  proposed  rule 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 


with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  invites  comments  on 
establishing  an  assessment  rate  for  the 
Board  for  the  1997-98  (July  1,  1997. 
through  June  30,  1998)  and  subsequent 
crop  years  at  $0.0025  per  pound  of  tart 
cherries.  This  rule  also  invites 
comments  on  establishing  interest  and 
late  payment  charges  on  past  due 
assessments. 

The  tart  cherry  marketing  order 
provides  authority  to  the  Board,  with 
the  approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program  under  the 
order.  The  members  of  the  Board  are 
producers  and  handlers  of  tart  cherries. 
They  are  familiar  with  the  Board's  needs 
and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

The  Board  met  on  January  8  and  9, 
1997,  and  unanimously  recommended 
expenditures  of  $650,000  for  an  18- 
month  period  ending  June  30. 1998.  and 
an  assessment  rate  of  $0.0025  per  pound 
of  tart  cherries.  This  was  the  first  public 
meeting  of  the  newly  formed  Board.  The 
tart  cherry  marketing  order  became 
effective  on  September  25. 1996.  The 
Department  has  approved  the  Board's 
1997-98  budget  of  expenses.  Until 
assessment  income  is  available,  the 
Board  has  obtained  funds  through  a 
lending  institution  to  fund  Board 
operations. 

As  proposed,  the  Board  would  begin 
to  assess  handlers  on  July  1, 1997,  and 
all  assessments  would  be  due  to  the 
Board  office  by  October  1.  Major 
expenditures  recommended  by  the 
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Board  for  the  18-month  period  ending 
June  30,  1998,  are  525,000  for  interest, 
Board  meeting  expenses  $175,000, 
salaries  $150,000,  administration 
5100,000,  and  compliance  5200,000. 
The  assessment  rate  recommended  by 
the  Board  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  tart  cherries.  Tart  cherry 
shipments  for  the  1997-98  year  are 
estimated  at  260  million  pounds  which 
should  provide  $650,000  in  assessment 
income.  Funds  in  any  reserve  would  be 
kept  within  the  maximum  permitted  by 
the  order. 

The  Board  also  recommended 
establishing  an  interest  rate  of  12 
percent  per  annum  and  a  late  payment 
charge  equaj  to  10  percent  of  the  unpaid 
balance  of  the  assessment  amount  due. 
The  interest  rate  would  be  applied  to 
any  assessment  not  paid  within  30  days 
of  the  October  1  due  date.  The  late 
payment  fee  on  the  unpaid  assessment 
balance  by  a  handler  would  be  assessed 
90  days  after  the  October  1  due  date. 

Under  section  930.41  of  the  order, 
each  person  who  first  handles  tart 
cherries  is  required  to  pay  a  pro-rata 
share  of  the  cost  of  administering  the 
program.  This  cost  is  in  the  form  of  a 
uniform  assessment  rate  applied  to  each 
handler's  acquisitions. 

Section  930.41  also  provides  that  if  a 
handler  does  not  pay  an  assessment 
within  the  time  prescribed  by  the  Board, 
the  assessment  may  be  subject  to  an 
interest  or  late  payment  charge,  or  both. 

A  new  section  930.141  is  proposed  to 
be  established  in  the  rules  and 
regulations  that  specifies  that 
assessments  be  subject  to  an  interest 
charge  of  1  percent  per  month  on  any 
unpaid  assessment  balance  beginning  30 
days  ft-om  the  due  date  prescribed  by 
the  Board.  The  Board  recommended  that 
all  assessments  be  paid  by  October  1  of 
each  crop  year.  Assessments  equal  to 
100  percent  of  the  crop  year's 
assessment  obligation  would  be  due  on 
October  1. 

Assessments  are  the  main  source  of 
funds  to  pay  Board  expenses.  The 
failure  of  handlers  to  pay  assessment 
obligations  promptly  results  in  added 
expense  and  operational  problems  for 
the  Board.  Authority  was  placed  in  the 
order  to  levy  interest  and  late  payment 
charges  on  delinquent  assessments.  The 
interest  rate  and  late  payment  charges 
proposed  herein  are  similar  to  those 
established  under  other  marketing 
orders.  To  attempt  to  collect  delinquent 
assessments,  the  Board  could  incur  the 
added  expense  of  sending  out  additional 
invoices  and  contacting  each  delinquent 
handler  by  phone,  in  person,  or  by  fax. 
Nonpayment  or  late  payment  of 


assessments  hampers  the  operation  of 
the  Board. 

Handlers  would  have  ample  time  to 
pay  their  assessments  and  avoid 
incurring  the  additional  charges.  Any 
amount  paid  by  the  handler  would  be 
credited  upon  receipt  in  the  Board 
office. 

Interest  and  late  payment  charges 
would  provide  incentive  for  handlers  to 
remit  assessments  in  a  timely  manner, 
with  the  intent  of  creating  a  fair  and 
equitable  process  among  all  industry 
handlers.  It  would  not  impose  any  costs 
on  handlers  who  pay  their  assessments 
on  time,  and  should  contribute  to  the 
efficient  administration  of  the  program. 

The  Board  discussed  alternatives 
when  recommending  the  interest  rate 
and  late  payment  charge.  The  Board 
discussed  lower  rates,  but  decided  that 
prompt  payment  of  assessments  by 
handlers  is  crucial  to  the  operation  of 
this  program.  Therefore,  the  Board 
recommended  an  interest  rate  and  late 
payment  charge  deemed  to  be  sufficient 
to  serve  as-an  incentive  to  handlers  to 
be  prompt  with  their  payment  of 
assessments. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiu-al  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  nt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  owti 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  1 ,220 
producers  of  tart  cherries  in  the 
production  area  and  approximately  40 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  annual  receipts 
less  than  $500,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of  tart 
cherry  producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  proposes  establishing  an 
assessment  rate  for  the  1997-98  and 
subsequent  fiscal  periods  to  cover 
expenses  of  the  Board  at  $0.0025  per 
pound  of  tart  cherries.  The  Board 
unanimously  recommended 
expenditures  for  the  18-month  period 


ending  June  30.  1998.  of  $650,000.  Tart 
cherry  shipments  for  the  year  are 
estimated  at  260  million  pounds  which 
should  provide  $650,000  in  assessment 
income.  Income  derived  from  handler 
assessments  would  be  adequate  to  cover 
budgeted  expenses.  Funds  in  any 
reser\'e  would  be  kept  within  the 
maximum  permitted  under  the  order. 

The  Board  discussed  alternatives 
when  recommending  the  interest  rate 
and  late  payment  charge.  The  Board 
discussed  lower  rates,  but  decided  that 
prompt  payment  of  assessments  by 
handlers  is  crucial  to  the  operation  of 
this  program.  Therefore,  the  Board 
recommended  an  interest  rate  and  late 
payment  charge  deemed  to  be  sufficient 
to  serve  as  an  incentive  to  handlers  to 
be  prompt  with  their  payment  of 
assessments. 

Major  expenditures  recommended  for 
the  18-month  period  ending  June  30, 
1998,  include  $25,000  for  interest. 
$175,000  for  Board  meeting  expenses, 
$150,000  for  salaries,  $100,000  for 
administration  and  $200,000  for 
program  compliance.  The  $200,000  for 
compliance  is  deemed  necessary  in  the 
event  volume  control  regulations  are 
implemented  during  the  1997-98 
season.  The  Board  discussed  setting  an 
assessment  rate  that  would  allow  for 
sufficient  operation  of  a  volume  control 
program  for  the  upcoming  season.  The 
Board  decided  that  the  assessment  rate 
recommended  would  sufficiently  cover 
all  initial  costs  of  implementing  this 
new  order.  With  regard  to  alternatives, 
this  is  a  new  marketing  order  that  will 
begin  its  first  full  fiscal  year  of 
operations  on  July  1  of  this  year. 
Accordingly,  we  believe  that  since  the 
recommended  assessment  rate  would 
allow  funds  to  be  available  to  cover  the 
initial  costs  of  implementing  the  new 
order,  including  operation  of  a  volume 
control  program  for  the  upcoming 
season,  if  implemented,  the  assessment 
rate  should  be  proposed  as 
recommended  by  the  Board. 

This  action  would  not  impose  any 
additional  reporting  or  recordkeeping 
on  either  small  or  large  tart  cherry 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  The  new  forms  for  the 
operation  of  the  order  have  been 
approved  by  the  Office  of  Management 
and  Budget  (0MB)  and  have  been 
assimed  0MB  No.  0581-0177. 

The  interest  and  late  payment  charges 
were  also  discussed  at  a  public  meeting. 
The  Board  believes  the  interest  charge  is 
a  reasonable  rate.  The  late  payment  fee 
is  high  enough  to  discourage  late 
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payments  and  encourage  the  timely 
payment  of  assessments  by  handlers. 

This  rule  would  provide  incentive  for 
handlers  to  remit  assessments  ia  a 
timely  manner,  with  the  intent  of 
creating  a  fair  and  equitable  process 
among  all  industry  handlers.  It  would 
not  impose  any  costs  on  handlers  who 
pay  their  assessments  on  time,  and 
should  contribute  to  the  efficient 
administration  of  the  program. 

Handlers  who  do  not  pay  their 
assessments  on  time  would  be  able  to 
reap  the  benefits  of  Board  programs  at 
the  expense  of  others.  In  addition,  they 
would  be  able  to  utilize  funds  for  their 
own  use  that  should  otherwise  be  paid 
to  the  Board  to  finance  Board  programs. 
In  effect,  this  would  provide  handlers 
with  an  interest  free  loan. 

Implementing  interest  and  late 
payment  charges  would  provide  an 
incentive  for  handlers  to  pay 
assessments  on  time,  which  would 
improve  compliance  with  the  order.  It 
would  minimize  actions  taken  against 
handlers  who  fail  to  pay  assessments  on 
time  through  administrative  remedies  or 
the  Federal  courts.  These  remedies, 
currently  the  only  recourse  against 
handlers  who  fail  to  pay  assessments, 
can  be  costly  and  time  consuming.  This 
rule  would  remove  any  economic 
advantage  gained  by  those  handlers  who 
do  not  pay  on  time,  thus  helping  to 
ensure  a  program  that  is  equitable  to  all. 
This  is  also  consistent  with  standard 
business  practices. 

While  tnis  proposed  rule  would 
impose  some  additional  costs  on 
handlers,  the  costs  are  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  would  be  offset  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
proposed  rule.  In  addition,  the  Board's 
meeting  was  widely  publicized 
throughout  the  tart  cherry  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Board  deliberations  on  all  issues.  Like 
all  Committee  meetings,  the  January  8 
and  9,  1997,  meeting  was  a  public 
meeting  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
these  issues.  Finally,  interested  persons 
are  invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  proposed  action  on  small 
businesses. 

The  assessment  rate,  interest  rate  and 
late  payment  charge  proposed  to  be 
established  in  this  rule  would  continue 
in  effect  indefinitely  unless  modified, 


suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the  Board  or 
other  available  information. 

Although  the  assessment  rate,  interest 
rate  and  late  payment  charge  would  be 
effective  for  an  indefinite  period,  the 
Board  would  continue  to  meet  prior  to 
or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  and 
interest  rates  and  late  payment  charge. 
The  dates  and  times  of  Board  meetings 
are  available  from  the  Board  or  the 
Department.  Board  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
The  Department  would  evaluate  Board 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  or 
interest  rates  or  late  payment  charge  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The  Board's 
1997-98  budget  has  already  been 
approved  by  the  Department  to  allow 
the  Board  to  expend  funds  that  they 
have  borrowed.  Budgets  for  subsequent 
fiscal  periods  would  be  reviewed  and, 
as  appropriate,  approved  by  the 
Department. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subiects  in  7  CFR  Part  930 

Marketing  agreements,  Tart  cherries. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  930  is  proposed  to 
be  amended  as  follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON, 
UTAH,  WASHINGTON,  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Aatharity:  7  U.S.C.  601-674. 

2.  A  new  subpart — Administrative 
Rules  and  Regulations  and  a  new 
section  930.141  are  added  to  read  as 
follows: 

Subpart — Administrative  Rules  and 
Regulations 

§  930.1 41    Delinquent  assessments. 

Piu^uant  to  §930.41,  the  Board  shall 
impose  an  interest  charge  on  any 
handler  whose  assessment  payment  has 
not  been  paid  within  30  days  from  the 


due  date  of  October  1  of  each  crop  year. 
The  interest  rate  shall  be  a  rate  of  one 
percent  per  month  and  shall  be  applied 
to  the  unpaid  assessment  balance  for  the 
number  of  days  all  or  any  part  of  the 
unpaid  balance  is  delinquent  beyond 
the  30  day  payment  period.  In  addition 
to  the  interest  charge,  the  Board  shall 
impose  a  late  payment  charge  on  any 
handler  whose  payment  has  not  been 
paid  within  90  days  from  the  due  date 
of  October  1 .  The  late  payment  charge 
shall  be  10  percent  of  the  unpaid 
balance. 

3.  A  new  subpart — Assessment  Rates 
and  a  new  §  930.200  are  added  to  read 
as  follows: 

Subpart — Assessnrtent  Rate 

§  930.200    Assessment  rate. 

On  and  after  July  1,  1997,  an 
assessment  rate  of  $0.0025  per  pound  is 
established  for  tart  cherries  grown  in  the 
production  area. 

Dated:  June  27. 1997. 
Robert  C  Keeney, 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  97-17507  Filed  7-2-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1011 
[DA-97-09] 

Milk  in  the  Tennessee  Valley  Marketing 
Area;  Proposed  Termination  of  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule;  termination. 

summary:  This  document  invites  written 
comments  on  the  proposed  termination 
of  the  order  regulating  the  handling  of 
milk  in  the  Tennessee  Valley  marketing 
area.  A  proposed  amended  Tennessee 
Valley  order  modifying  interim 
transportation  credit  provisions  failed  to 
receive  the  required  two-thirds  approval 
in  a  recent  polling  of  cooperatives  in  the 
marketing  area.  Since  the  Department 
has  determined  that  the  provisions  of 
the  proposed  amended  order  are 
necessary  to  effectuate  the  declared 
policy  of  the  applicable  statutory 
authority,  it  is  necessary  to  consider 
terminating  the  present  Tennessee 
Valley  order. 

DATES:  Comments  must  be  submitted  on 
or  before  July  10,  1997. 
ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 


Federal  Register  /  Vol.  62,  No.  128  /  Thursday,  July  3,  1997  /  Proposed  Rules 


36023 


P.O.  Box  96456,  Washington.  DC  20090- 

6456. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Memoli,  Marketing  Specialist. 
USDA/AMS/Dairy  Division.  Order 
Formulation  Branch,  Room  2971.  South 
Building,  P.O.  Box  96456,  Washington, 
ex:  20090-6456  (202)  690-1932,  e-mail 

address  Nicholas Memoli@usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  issuing  this  proposed 
action  in  conformance  with  Executive 
Order  12866. 

This  proposed  termination  of  a  rule 
has  been  reviewed  under  Executive 
Order  12988.  Civil  Justice  Reform.  This 
action  is  not  intended  to  have  a 
retroactive  effect.  If  adopted,  this 
proposed  action  will  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  the  action. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  tiie 
petition,  provided  a  bill  in  eqflity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses."  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326.000  pounds 


per  month.  Although  liiis  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

During  the  representative  month  of 
February  1997,  the  milk  of  1,469 
producers  was  pooled  on  the  Tennessee 
Valley  order.  Of  these  producers.  1,442 
are  considered  as  small  businesses. 

There  were  7  handlers  operating  8 
pool  distributing  plants  regulated  under 
the  Tennessee  Valley  milk  order  for 
February  1997.  Of  these  handlers.  3  are 
considered  small  businesses. 

If  the  Tennessee  Valley  order  is 
terminated,  it  is  likely  that  all  but  2  of 
the  handlers  currently  regulated  under 
the  order  will  become  regulated  under 
the  Carolina,  Southeast,  or  Louisville- 
Lexington-Evansville  Federal  milk 
orders.  The  regulations  under  these 
other  orders  are,  for  the  most  part, 
comparable  to  those  of  the  Tennessee 
Valley  order,  but  each  of  these  4  orders 
has  a  different  price  structure  and  a 
unique  uniform  price  to  producers  that 
is  computed  each  month.  The  impact  of 
these  regulatory  changes  on  producers 
will  depend  upon  which  order  the 
former  Tennessee  Valley  handlers 
become  regulated  under.  In  some  cases, 
the  uniform  price  paid  to  producers  will 
be  somewhat  higher,  but  in  other  cases 
it  will  be  a  little  lower. 

Those  handlers  who  will  become 
regulated  under  other  Federal  orders 
will  continue  to  be  responsible  for  the 
recordkeeping,  reporting,  and 
compliance  requirements. 

Interested  parties  are  invited  to 
submit  comments  on  the  probable 
regulatory  and  informational  impact  of 
this  proposed  action  on  small  entities. 
Also,  parties  may  suggest  modifications 
of  this  proposal  for  the  purpose  of 
tailoring  their  applicability  to  small 
businesses. 

Proposed  Termination  of  Rule 

Notice  is  hereby  given  that,  pursuant 
to  the  provisions  of  the  Agricultural 
Marketing  Agreement  Act,  the 
termination  of  the  order  regulating  the 
handling  of  milk  in  the  Tennessee 
Valley  marketing  area  is  being 
considered. 

All  persons  who  want  to  send  written 
data,  views,  or  arguments  about  the 
proposed  termination  should  send  two 
copies  of  them  to  the  USDA/AMS/Dairy 
Division,  Order  Formulation  Branch, 


Room  2971,  South  Building,  P.O.  Box 
96456,  Washington,  DC  20090-6456,  by 
the  7th  day  after  the  publication  of  this 
notice  in  the  Federal  Register.  The 
period  for  filing  comments  is  limited  to 
7  days  because  a  longer  period  would 
not  provide  the  time  needed  to  complete 
the  required  procedures  before  the 
requested  termination  is  to  be  effective. 
The  comments  that  are  received  will 
be  made  available  for  public  inspection 
in  the  Dairy  Division  during  normal 
business  hours  [7  CFR  1.27(b)). 

Preliminary  Statement 

Interested  parties  are  invited  to 
submit  comments  on  all  issues 
concerning  the  proposed  termination  of 
the  Tennessee  Valley  milk  order.  In 
addition  to  commenting  on  the  merits  of 
terminating  the  order,  interested  parties 
should  specifically  address  the  handling 
of  the  disbursement  of  the  current 
Tennessee  Valley  Transportation  Credit 
Balancing  Fund  (TCBF). 

If  the  Tennessee  Valley  order  is 
terminated,  it  is  likely  that  all  but  2  of 
the  handlers  currently  regulated  under 
the  order  will  become  fully  regulated 
handlers  under  the  Carolina.  Southeast, 
or  Louisville-Lexington-Evansville  milk 
orders.  Since  these  orders,  like  the 
Tennessee  Valley  order,  have  provisions 
to  reimburse  handlers  for  the  expense  of 
transporting  supplemental  milk  to  the 
market  (i.e..  transportation  credit 
provisions)  and.  consequently,  maintain 
a  transportation  credit  balancing  fund 
(TCBF)  for  this  purpose,  a  question 
arises  concerning  the  disbursement  of 
the  balance  in  the  Tennessee  Valley 
TCBF. 

All  of  the  Termessee  Valley  handlers 
who  will  become  regulated  under 
Orders  5,  7,  or  46,  will  be  eligible  for 
transportation  credits  under  the 
provisions  of  those  orders.  In  view  of 
this,  it  would  be  unfair  to  return  the 
money  that  Tennessee  Valley  handlers 
have  contributed  to  the  Order  11  TCBF 
and  then  permit  these  handlers  to  draw 
credits  out  of  the  TCBF  in  Orders  5,  7. 
or  46  without  ever  having  contributed  to 
such  funds.  For  this  reason,  the 
Department  recommends  that  the  funds 
accumulated  in  the  Tennessee  Valley 
TCBF  be  transferred  prorata  (based  on 
each  handler's  contribution  to  the  Order 
11  TCBF)  to  each  of  the  TCBFs  of  the 
respective  orders  where  such  handlers 
become  regulated.  This  transfer  of 
funds,  the  Department  believes,  is  the 
most  "equitable"  means  for 
disbursement  of  the  TCBF  in  accordance 
with  7  CFR  Part  1000,  General 
Provisions  of  Federal  Milk  Marketing 
Orders.  In  the  case  of  2  Order  1 1 
handlers  who  will  likely  not  be 
regulated  under  any  of  the  other  3 
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orders,  the  Department  recommends 
returning  these  handlers'  pro  rata  share 
of  the  TCBF  to  these  handlers.  The 
terms  of  7  CFR  1000.4(dK2)  direct  the 
market  administrator  or  the  "liquidating 
agent"  to  distribute  outstanding  funds 
connected  with  a  terminated  order  to 
handlers  "in  an  equitable  manner."  The 
Department  invites  interested  parties  to 
comment  on  this  proposal  andyor  to 
suggest  any  alternative  way  to  dispose 
of  these  funds  in  an  equitable  manner. 

At  least  one  additional  question  arises 
with  the  possible  termination  of  the 
Tennessee  Valley  order.  The 
transportation  credit  provisions  for 
Orders  5,  7,  11,  and  46  were  adopted 
simultaneously  for  these  4  orders. 
Because  of  the  overlap  in  supply  areas 
for  these  markets,  producers  in  any  of 
the  marketing  areas  of  the  4  orders  are 
ineligible  for  transportation  credits 
under  any  of  the  other  3  orders.  With 
the  possible  termination  of  Order  11,  a 
question  may  arise  concerning  the 
interpretation  of  Section  82(c)(2)(ii)  in 
the  interim  amendments  or  Section 
82(c)(2){iii)  in  the  final  decision 
amendments  as  set  forth  in  the  Federal 
Register  of  May  20,  1997.  at  62  FR 
27525.  In  either  case,  the  language  of 
those  paragraphs  in  Orders  5,7,  and  46 
states  that  "the  farm  on  which  the  milk 
was  produced  is  not  located  within  the 
specified  marketing  areas  of  this  order 
or  the  marketing  areas  of  the  other  3 
orders  involved  in  this  proceeding. 
Thus,  Orders  5,  7.  and  46  refer  to  "the 
Order  11  marketing  area.  ' 

If  Order  11  is  terminated,  the  question 
that  arises  is  whether  a  producer  located 
in  the  former  Tennessee  Valley 
marketing  area  is  still  ineligible  for  a 
transportation  credit  under  Orders  5,7, 
and  46.  The  Department  maintains  that 
the  reference  to  the  Order  1 1  marketing 
area  was  merely  a  convenient 
geographic  reference  used  in  lieu  of 
repeating  a  lengthy  list  of  counties  and 
cities.  Accordingly,  the  language 
referring  to  the  marketing  area  of 
Federal  Order  11  will  continue  to  be 
interpreted  as  the  territory  defined  in 
the  Tennessee  Valley  order. 

Interested  parties  are  invited  to 
submit  comments  on  this  proposed 
interpretation  of  the  order  as  well  as  the 
other  issues  raised  in  this  notice. 

Statement  of  Consideration 

The  proposed  action  would  terminate 
the  order  regulating  the  handling  of 
milk  in  the  Tennessee  Valley  marketing 
area.  On  May  12,  1997,  the  Department 
issued  a  partial  final  decision  on 
proposed  amendments  to  the  Carolina, 
Southeast,  Tennessee  Valley,  and 
Louisville-Lexington-Evansville  milk 
orders  which  was  published  on  May  20, 


1997  (62  FR  27525).  The  final  decision 
document  contained  proposed  amended 
orders  for  the  4  southeast  marketing 
areas,  including  the  Tennessee  Valley 
order,  and  directed  the  respective 
market  administrators  of  the  4  orders  to 
ascertain  whether  producers  approved 
the  issuance  of  the  amended  orders.  The 
final  decision  concluded  that  amended 
orders  were  needed  to  effectuate  the 
declared  policy  of  the  applicable 
statutory  authority. 

Less  than  two-thirds  of  the  producers 
whose  milk  is  pooled  in  the  Tennessee 
Valley  approved  the  issuance  of  the 
proposed  amended  order,  hi  these 
circumstances,  where  it  has  been 
concluded  that  the  order  should  be 
amended  to  effectuate  the  declared 
policy  of  the  Act,  and  the  Act  requires 
two-thirds  of  the  producers  to  vote 
affirmatively,  it  appears  that 
continuation  of  the  existing  Tennessee 
Valley  order  would  not  be  in  conformity 
with  the  applicable  statutory  authority. 
Therefore,  it  is  necessary  to  consider 
terminating  the  present  order. 

List  of  Subjects  in  7  CFR  Part  1011 

Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1011  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

Dated:  lune  30. 1997. 
Lon  Hatamiya, 

Administrator,  Agricultural  Marketing 
Service. 
[FR  Doc.  97-17609  Filed  7-2-97;  8:45  ami 
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DEPARTME^f^  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docket  No.  EE-RIM-84-'403] 

RIN  1904-AA67 

Energy  Conservation  Program  for 
Consumer  Products:  Notice  of  Public 
Workshop  on  Clothes  Washers  Energy 
Efficiency  Standards  Rulemaking 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  Public  Workshop. 

SUMMARY:  The  Department  of  Energy 
(the  Department  or  DOE)  today  gives 
notice  that  it  will  convene  a  public 
workshop  to  discuss  the  proposed 
analytical  framework  and  tools  for 
evaluating  possible  revisions  to  the 
clothes  washer  energy  efficiency 
standards. 


DATES:  The  public  workshop  will  be 
held  on  Wednesday.  July  23.  1997,  from 
9:00  a.m.  to  4:00  p.m. 
ADDRESSES:  The  workshop  will  be  held 
at  the  U.S.  Department  of  Energy,  Room 
lE-245,  1000  Independence  Avenue, 
SW.  Washington,  DC  20585. 

Copies  of  the  transcript  of  the  public 
workshop,  public  comments  received, 
and  this  notice  may  be  read  at  the 
Department  of  Energy,  Freedom  of 
Information  Reading  Room,  U.S.  DOE, 
Forrestal  Building,  Room  lE-190,  1000 
Independence  Avenue,  SW, 
Washington.  DC  20585,  (202)  586-6020, 
between  the  hours  of  9:00  a.m.  and  4:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT-; 

Qonnie  Laughlin,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Forrestal 
Building,  Mail  Station  EE-43,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202) 
586-9632. 
Ms.  Sandy  Beall,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  U.S. 
Department  of  Energy,  Mail  Station 
EE-43,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0121. 
(202) 586-7574. 
SUPPLEMENTARY  INFORMATION:  In 
continuing  the  work  on  possible 
revisions  to  energy  efficiency  standards 
on  clothes  washers,  the  Department  is 
convening  a  workshop  to  present  and 
receive  public  comments  on  the 
proposed  analytical  approach  for 
evaluating  the  clothes  washer  standards. 
At  this  workshop  the  following  will  be 
discussed: 

Preliminary  Clothes  Washers 
Rulemaking  Schedule. 

Review  of  the  Rulemaking 
Framework:  The  Department  will  seek 
comment  on  the  draft  analytical 
framework  for  the  clothes  washers     . 
rulemaking. 

Identification  of  Analytical  Methods 
and  Tools:  The  Department  seeks  input 
into  the  selection  of  engineering  and 
economic  analytical  tools  to  be  used 
during  the  rulemaking. 

Engineering  Analysis/Data  Collection:  The 
Department  plans  to  collect  data  using  the 
energy  efficiency  approach  to  derive  a  cost 
efficiency  curve  within  a  range  for  the 
engineering  analysis.  The  Department  will 
review  the  key  issues  surrounding  data 
collection  and  the  reporting  of  manufacturing 
costs  for  incorporation  into  the  engineering 
analysis. 

Price:  The  Department  will  lead  a 
discussion  on  possible  approaches  to 
generating  retail  prices  to  be  used  in  the 
consumer  life-cycle-cost  analysis. 
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Life-Cycle-Cost:  The  Department  plans  to 
demonstrate  a  new  life-cycle-cost 
spreadsheet  model  which  can  account  for 
variability  of  key  criteria,  such  as  utility  rates 
and  water  heater  fuel  type. 

Shipment  Forecasts:  The  Dep>artment  will 
present  a  base-line  shipment  forecast  for 
stakeholder  review.  This  forecast  will 
incorporate  expected  improvement  in 
efficiencies  as  a  result  of  market  forces  or 
voluntary  programs  and  how  the  distribution 
of  efficiency  impacts  different  consumers. 

Energy  Savings  Forecasts:  The  Department 
will  present  an  example  of  energy  savings 
forecasting  results  using  a  simple  spreadsheet 
to  show  how  the  growth  in  efficiency  can  be 
accounted  for  over  time. 

Identification  of  Experts  and  Other 
hiterested  Parties  for  Peer  Review:  The 
Department  wishes  to  identify  a  group 
of  independent  experts  and  other 
interested  parties  who  can  provide 
expert  review  of  the  results  of  the 
engineering  and  economic  analyses. 

Backgroimd  on  the  approach  to  be 
followed  in  evaluating  clothes  washer 
standards  is  found  in  Appendix  A  of 
Subpart  C  of  10  CFR  Part  430,  see  61  FR 
36973  (July  15.  1996),  which  outlines 
the  planning  and  prioritization  process, 
data  collection  and  analysis,  and 
decision  making  criteria.  Information 
pertaining  to  this  rulemaking  include 
the  following:  An  Advance  Notice  of 
Proposed  Rulemaking  to  Amend  the 
Energy  Conservation  Standards  for 
Three  Cleaning  Products,  pubhshed  on 
November  14,  1994  (59  FR  56423),  and 
comments  thereon;  Draft  Report  on  the 
Preliminary  Engineering  Analysis  for 
Clothes  Washers;  Draft  Report  on  Design 
Options  for  Clothes  Washers;  and  the 
transcript  from  the  November  15, 1996. 
Workshop  and  comments  relating  to  the 
workshop.  Copies  of  these  may  be  read 
at  the  EXDE  Freedom  of  hifonnation 
Reading  Room. 

The  Department  also  welcomes 
written  comments  or  recommendations 
on  the  process  and  the  tools  to  be  used 
for  the  clothes  washers  rulemaking. 
Written  comments  or  recommendations 
should  be  submitted  to  Sandy  Beall  at 
the  address  hsted  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Please  notify  Sandy  Beall  or  Qonnie 
Laughlin  at  the  address  hsted  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  if 
you  intend  to  attend  the  workshop,  if 
you  wish  to  receive  material  prepared 
for  the  workshop  (including  \he  draft 
analytical  framework),  or  if  you  wish  to 
be  added  to  the  DOE  mailing  list  for 
receipt  of  future  notices  and  information 
concerning  clothes  washers  matters 
relating  to  energy  efficiency. 


Issued  in  Washington,  EXH,  on  June  27, 
1997. 

Brian  T.  Castelli, 

Chief  of  Staff,  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc  97-17483  Filed  7-2-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  451 

Renewable  Energy  Productton 
Incentives 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  DOE 

ACTION:  Interpretations  and  request  for 

comments. 

summary:  The  Office  of  Energy 
Efficiency  and  Renewable  Energy  in  the 
Department  of  Energy  today  is 
pubhshing  "Questions  and  Answers 
Regarding  Renewable  Energy 
Production  Incentives."  to  provide 
clarification  to  owners  or  operators  of 
renewable  energy  faciUties  who  would 
like  to  apply  for  renewable  production 
incentive  payments.  The  intent  of  these 
Questions  and  Answers  is  to  assist 
apphcants  and  potential  apphcants  in 
their  understanding  of  requirements  that 
must  be  met  to  receive  incentive 
payments  under  the  program  and  of 
program  procedures. 
DATES:  Pubhc  comment  is  invited  on  a 
continuing  basis. 

ADDRESSES:  Questions  and  comments 
may  be  sent  to  James  Spaeth,  U.S. 
Department  of  Energy.  Golden  Field 
Office.  1617  Cole  Boulevard,  Golden, 
CO  80401. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Spaeth,  U.S.  Department  of 
Energy.  Golden  Field  Office,  1617  Cole 
Boulevard,  Golden,  CO  80401,  (303) 
275-4706. 

SUPPLEMENTARY  INFORMATKM: 

Background 

Section  1212  of  the  Energy  PoHcy  Act 
of  1992.  42  U.S.C.  13317.  requires  the 
Department  of  Energy  (DOE),  subject  to 
the  availabihty  of  appropriations,  to 
make  incentive  payments  to  the  owners 
or  operators  of  quahfied  renewable 
energy  faciUties  for  the  production  and 
sale  of  electric  energy  from  certain 
renewable  energy  sources.  DOE 
promulgated  implementing  regulations 
on  July  19,  1995  (60  FR  36959),  which 
subsequently  were  codified  in  10  CFR 
Part  451.  Although  the  renewable 
energy  production  incentive  (REPI) 


program  generally  has  operated 
smoothly,  DOE  staff  is  frequently  asked 
questions  by  the  public  about  eUgibility 
for  production  incentives  and 
administrative  details  of  the  program. 
DOE  staff  has  prepared  this  set  of 
Questions  and  Answers  to  address 
topics  that  are  frequently  the  subject  of 
questions,  and  to  provide  informal 
guidance  on  program  administration  to 
prospective  applicants  for  renewable 
energy  production  incentives.  EXDE  will 
revise  the  Questions  and  Answers  from 
time  to  time  if  further  experience  under 
the  program  or  public  comments  show 
the  need  for  such  revision. 

Format  of  the  Questions  and  Answers 

Questions  and  answers  are  grouped 
by  the  provision  of  the  REPI  regulations 
that  they  explicate  and  are  presented  in 
the  same  order  as  the  regulatory 
provisions. 

The  text  of  the  Questions  and 
Answers  follows: 

Questions  and  Answers  Regarding 
Renewable  Energy  Fix>duction  Incentives 

Questions  About  10  CFR  451.2 
Elefinitions 

Ql.  Who  is  the  'DOE  Deciding 
Official"  responsible  for  acting  on 
apphcations  for  REPI  payments? 

Al.  Section  451.2  defines  "Deciding 
Official"  to  mean  "the  Assistant 
Secretary  for  Energy  Efficiency  and 
Renewable  Energy  (or  any  DOE  official 
to  whom  the  authority  of  the  Assistant 
Secretaiy  may  be  redelegated  by  the 
Secretary  of  Energy)."  On  July  26.  1996, 
the  Secretary  of  Energy  delegated  the 
authority  of  the  Deciding  Official  to  the 
Manager,  Golden  Field  Office,  Golden, 
Colorado  (Delegation  Order  No.  0204- 
159).  This  delegation  places  full 
responsibility  for  administering  the 
REPI  Program  with  the  Golden  Field 
Office.  However,  this  delegation  does 
not  affect  the  non-delegable 
responsibility  of  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy,  under  Section  451.9(e),  to 
determine  the  extent  to  which 
appropriated  funds  are  available  for 
obUgation  under  this  program  for  each 
fiscal  year. 

Q2.  What  constitutes  a  "renewable 
energy  facility"  for  piuposes  of 
establishing  eligibility  for  REPI 
payments? 

A2.  Any  owner  of  a  qualified 
renewable  energy  facihty,  or  any 
operator  of  such  facility  with  the 
owner's  written  consent,  may  apply  for 
REPI  payments  for  net  electric  energy 
generated  for  sale  from  a  renewable 
energy  source.  Section  451.2  defines 
"renewable  energy  facihty"  to  mean  a 
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single  module  or  unit,  or  an  aggregation 
of  such  units,  that  generates  electric 
energy  which  is  independently  metered 
and  which  results  from  the  utilization  of 
a  renewable  energy  source,  hi  the  notice 
of  proposed  rulemaking  for  Part  451, 
EXDE  proposed  defining  "renewable 
energy  facility"  to  mean  the  systems  or 
components  of  facilities  generating 
electricity  from  renewable  energy 
sources  (59  FR  24982  (May  13,1994)).  In 
the  preamble  for  that  notice,  DOE  stated 
that  it  interpreted  the  term  to  include 
mostly  equipment,  and  not  the  land  on 
which  the  facility  is  located  or.  in  the 
case  of  geothermal  facilities,  the 
geothermal  field,  hi  response  to  pubhc 
comment,  DOE  modified  the  definition 
to  clarify  that  a  single  module  or  unit  of 
a  larger  facility  {e.g..  a  wind  turbine  and 
its  tower  and  supporting  pad)  could 
constitute  a  "renewable  energy  faciUty" 
under  the  REPl  program.  Although  the 
list  of  systems  or  components  for 
various  types  of  renewable  energy 
facilities  was  omitted  in  the  final 
definition,  DOE  did  not  intend  by  that 
change  to  alter  its  view  that  "renewable 
energy  facility"  includes  mostly 
equipment  that  is  used  to  produce 
electric  energy  from  a  renewable  energy 
source.  The  following  guidance  is 
consistent  with  these  previous 
interpretations: 

•  DOE  does  not  consider  the  land  on 
which  the  facihty  is  located  to  be  part 
of  the  renewable  energy  facihty. 

•  For  geothermal  facilities,  DOE  does 
not  consider  the  wells  and  associated 
equipment  normally  required  to  extract 
heat  energy  from  the  earth  to  be  part  of 
the  facihty. 

•  For  facilities  based  on  closed  loop 
biomass,  agricultural  waste,  or  animal 
waste.  DOE  does  not  consider  the 
biomass  farm  or  forest  and  associated 
growing  biomass  or  animals  to  be  part 
of  the  facility. 

•  For  landfill  gas  facilities,  DOE  does 
not  consider  the  landfill  and  the  gas 
collection  and  distribution  system  to  be 
part  of  the  facihty. 

Q3.  Could  a  renewable  energy 
capacity  addition  to  an  existing 
qualified  facility  ever  constitute  a 
separate  qualified  "renewable  energy 
facility"? 

A3.  Yes.  The  definition  of  "renewable 
energy  facihty"  in  Section  451.2  does 
not  explicitly  address  whether  a 
capacity  addition  made  to  a  quahfied 
renewable  energy  facihty  that  is  already 
generating  electricity  for  sale  is  ehgible 
for  annual  REPI  payments.  The 
Department  will  permit  an  owner  or 
operator  of  a  quahfied  renewable  energy 
facihty  to  submit  a  separate  aimual 
application  for  a  renewable  energy 
capacity  addition  if  it  meets  all  of  the 


criteria  in  the  definition  of  "renewable 
energy  facility,"  i.e.,  it  consists  of  a 
module  or  unit,  or  aggregation  of  such 
units,  that  generates  electricity  which  is 
independently  metered  and  sold,  and 
which  results  from  the  utilization  of  a 
renewable  energy  source.  Each  year's 
renewable  energy  capacity  addition  to 
an  existing  facility  for  which  the  owner 
or  operator  elects  to  submit  a  separate 
application  will  be  allowed  a  10-year 
eligibihty  period  for  REPI  payment.  The 
first  year  of  energy  quahfication  for  such 
payment  will  begin  with  the  fiscal  year 
in  which  the  new  capacity  addition  first 
begins  to  generate  electricity  for  sale. 

Question  About  10  CFR  451.4     What  is 
a  Qualified  Renewable  Energy  Facihty? 

Ql.  How  does  DOE  interpret  the 
statutory  phrase  "for  sale  in,  or 
a^ecting,  interstate  commerce"  in 
determining  whether  electricity 
generated  and  sold  by  a  renewable 
energy  facility  qualifies  for  REPI 
payments? 

Al.  Section  1212  of  the  Energy  Policy 
Act  requires  a  qualified  renewable 
energy  facility  to  generate  electric 
energy  for  sale  in,  or  affecting,  interstate 
commerce  (42  U.S.C.  13317(b)).  DOE 
has  interpreted  the  statutory  phrase  to 
mean  that  "the  net  electric  energy 
generated  by  the  renewable  energy 
facility  must  be  sold  to  another  entity 
for  consideration."  DOE  interprets 
Section  451.4c  to  allow  a  transaction 
between  related  parties  to  satisfy  this 
requirement. 

Question  About  10  CFR  451.5     Where 
and  When  to  Apply 

Ql.  Would  a  pubhc  utihty 
organization  planning  to  construct  or 
acquire  a  renewable  electric  generation 
facihty  obtain  any  benefits  finom 
submitting  a  pre-application  to  DOE  as 
provided  in  its  rules? 

Al.  Section  451.5(a)(1)  creates  a 
voluntary  pre-apphcation  process  which 
organizations  contemplating  the 
construction  or  acquisition  of  a 
renewable  electric  generation  facihty 
may  use  to  obtain  from  DOE  a  written 
preliminary  and  conditional 
determination  on:  (1)  whether  the 
contemplated  project  would  be  ehgible 
to  receive  a  REPI  payment  and  (2) 
whether  the  project  would  quahfy  as  a 
facility  using  technologies  as  defined  in 
Section  451.9(e)(1),  that  is  solar,  wind, 
geothermal.  or  closed-loop  biomass 
technologies,  or  as  a  facihty  using 
technologies  defined  in  Section 
451.9(e)(2),  i.e.,  all  other  qualified 
renewable  energy  technologies.  The 
technology  distinction  is  used  for 
purposes  of  priority  in  receiving 
incentive  payments  if  funds  are  not 


available  to  make  full  payments  for  all 
approved  applications  in  any  year.  This 
preliminary  determination  can  reduce 
imcertainty  regarding  project 
quahfication  and,  if  available  in  the 
early  stages  of  decision  making,  will 
allow  an  organization  to  make  more 
informed  decisions.  Although  few  pre- 
apphcations  have  been  received  to  date, 
the  Department  believes  the  pre- 
application  process  can  benefit  an 
organization  considering  the 
construction  or  acquisition  of  a 
renewable  electric  generation  facility.  A 
pre-apphcation  may  be  submitted  at  any 
time  and  must  contain  the  information 
described  in  Section  451.8  (a)  through 
(e).  DOE  will  request  an  organization 
submitting  a  pre-application  to  include 
an  estimate  of  the  facility's  expected 
annual  electricity  generation  in 
kilowatt-hours  (kWh).  The  estimate  vdll 
be  used  by  DOE  to  forecast  the  REPI 
funds  that  would  be  needed  if  the 
project  were  implemented. 

Q2.  Should  a  pubhc  utihty 
organization  which  has  decided  to 
construct  a  renewable  electric 
generation  facility  voluntarily  notify 
DOE  of  its  decision? 

A2.  Section  451.5(a)(2)  establishes  a 
voluntary  notification  process  to  assist 
DOE  in  developing  its  annual  REPI 
program  budget  requests.  A  notification 
is  a  one-time  notice  to  the  Department 
that  a  prospective  owner  or  operator  has 
decided  to  construct  a  facility.  The 
notification  alerts  the  Department  that  a 
new  facihty  is  expected  to  begin  to 
produce  energy  at  a  future  date  and  that 
the  output  energy  is  likely  to  quahfy  for 
REPI  payments.  The  notification  should 
include  the  information  described  in 
Section  451.8(a)  through  (e)  and  an 
estimate  of  the  facihty's  expected 
annual  electric  generation  in  kilowatt- 
hours  (kWh).  Although  few  REPI 
program  participants  have  provided 
voluntary  notification,  the  Department 
encourages  its  use  because  the 
notification,  together  with  the  pre- 
application,  will  provide  the 
Etepartment  a  soimder  basis  for 
projecting  funding  requirements  and 
seeking  annual  appropriations  for  the 
program. 

Question  About  10  CFR  451.6 
Duration  of  Incentive  Payments 

Ql.  What  constitutes  the  10-year  REPI 
payment  period  specified  in  the  Energy 
Pohcy  Act? 

Al.  Consistent  with  section  1212  of 
the  Energy  Pohcy  Act,  Section  451.6 
states  that  DOE  shall  make  incentive 
payments  for  10  fiscal  years,  subject  to 
the  availabihty  of  appropriated  funds.  A 
REPI  payment  is  made  for  the  net 
generation  and  sale  of  electricity  from  a 
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quahfied  renewable  energy  facihty  that 
occurred  in  the  previous  fiscal  year.  The 
first  year  in  which  electricity  is 
generated  for  sale  from  this  facility  and 
the  9  subsequent  fiscal  years  constitute 
the  10  fiscal  years  of  net  electric 
generation  and  sale  that  are  ehgible  for 
a  REPI  payment.  Another  provision  of 
the  Department's  regulations.  Section 
451. 5(b)(3),  provides  that  failure  to  file 
an  apphcation  within  the  first  quarter 
(October  1  through  December  31)  of  any 
fiscal  year  for  payment  of  net  energy 
generated  and  sold  in  the  prior  fiscal 
year  will  result  in  the  loss  of  ehgibility 
for  a  REPI  payment  for  energy  generated 
and  sold  in  that  prior  fiscal  year. 

Questions  About  10  CFR  451.8 
Apphcation  Content  Requirements 

Ql .  Will  DOE  require  an  applicant  for 
REPI  payments  to  describe  the  specific 
components  of  the  renewable  energy 
facility  for  which  it  requests  payment? 

Al.  Yes.  An  apphcant  is  required  to 
explain  how  it  satisfies  the  requirements 
of  a  qualified  renewable  energy  facihty, 
and  a  "renewable  energy  facility"  is 
defined  to  mean  a  single  module  or  unit, 
or  an  aggregation  of  such  units,  that 
generate  electricity  which  is 
independently  metered  and  which 
results  from  the  utihzation  of  a 
renewable  energy  source.  The 
Department  will  require  apphcants  to 
include,  as  pari  of  the  application 
statement,  a  brief  description  of  the  key 
renewable  energy  system  components 
(including  component  manufacturer) 
used  to  convert  the  renewable  resource 
to  electricity. 

Q2.  What  steps  must  an  apphcant  take 
to  prepare  a  statement  of  the  annual  and 
monthly  metered  net  electric  energy 
generated  and  sold  during  the  prior 
fiscal  year  by  the  quahfied  renewable 
energy  facihty? 

A2.  Section  451.8(f)  requires  that 
apphcations  contain  a  statement  of  the 
aimual  and  monthly  metered  net 
electric  energy  generated  and  sold 
during  the  prior  fiscal  year  by  the 
quahfied  renewable  energy  facihty  for 
which  an  incentive  payment  is 
requested.  To  reduce  the  need  for 
supplemental  submissions,  and  the 
resulting  delay  in  payments,  DOE  will 
expect  apphcants  to  follow  these 
procedures  for  obtaining  monthly  and 
annual  meter  readings: 

(1)  Meter  readings  should  be  taken  on 
the  last  calendar  day  of  each  month,  if 
feasible. 

(2)  When  it  is  not  feasible  to  take 
readings  on  the  last  calendar  day  of  the 
month,  DOE  will  permit  the  use  of  other 
intervals  of  approximately  30  days, 
provided  the  applicant  includes  the  date 
of  each  meter  reading  and  the  net 


electric  energy  generated  and  sold 
during  the  period  between  meter 
readings. 

(3)  If  a  meter  reading  is  not  obtained 
on  the  first  and  last  days  of  a  fiscal  year 
for  which  incentive  pa^Tnents  are 
requested,  the  apphcant  must  document 
the  method  it  used  to  calculate  the 
electric  energy  claimed  for  payment  in 
the  first  and  last  months  of  that  fiscal 
year. 

Q3.  Can  DOE  make  REPI  payments  by 
issuing  a  check  to  the  apphcant? 

A3.  No.  Although  Section  451.8(j) 
includes  payment  by  check  as  a 
preferred  payment  method,  that 
payment  option  is  no  longer  available  to 
DOE.  Pubhc  Law  104-134  requires  that 
virtually  all  Federal  payments  be  made 
via  electronic  funds  transfer  beginning 
on  July  26,  1996.  Apphcants  should 
include  transfer  instructions  with  REPI 
apphcations  or  complete  OMB  Form 
SF-3881,  Automated  Clearance  House 
(ACH)  Vendor/Miscellaneous  Payment 
Enrollment,  available  from  the 
Department  of  Energy  Golden  Field 
Office. 

Question  About  10  CFR  451.9 
Procedures  for  Processing  Apphcations 

Ql.  How  will  DOE  handle 
applications  for  REPI  payments  if 
available  appropriated  funds  are 
insufficient  to  make  full  payments  for 
all  approved  apphcations  for  a  specific 
year? 

Al.  Section  451.9(e)  (Contains  the 
procedures  that  DOE  will  implement  if 
available  appropriated  funds  are 
insufficient  to  make  full  payments  for 
all  approved  apphcations  for  a  specific 
year.  Insufficient  funds  may  result  in 
some  qualified  apphcants  receiving 
either  no  incentive  payment  or  a  partial 
incentive  payment  on  a  pro  rata  basis. 
If  a  quahfied  apphcant  receives  no 
incentive  payment  due  to  insufficient 
funds,  then  all  of  the  net  electricity 
produced  for  sale  in  kilowatt-hours 
would  be  considered  accrued  energy.  If 
a  quahfied  apphcant  receives  a  partial 
incentive  payment  on  a  pro  rata  basis, 
an  associated  portion  of  the  net 
electricity  produced  for  sale  in  kilowatt- 
hours  would  be  considered  to  have 
received  a  full  incentive  payment  and 
the  remainder  of  the  net  electricity 
produced  for  sale  in  kilowatt-hours 
would  be  considered  to  be  accrued 
energy.  For  example,  if  a  quahfied 
applicant's  net  electric  production  for 
sale  for  the  year  was  1,000,000  kilowatt 
hours  and  due  to  insufficient  funds  only 
80  percent  of  the  incentive  payment 
could  be  paid  on  a  pro  rata  basis,  then 
800,000  Idlowatt-hours  would  receive  a 
full  incentive  payment  and  200,000 
kilowatt-hours  would  be  considered  to 


be  accrued  energy.  If  an  apphcant  seeks 
an  incentive  payment  for  accrued 
energy  in  a  subsequent  year,  the 
applicant  needs  to  specifically  request 
payment  for  this  amount  of  accrued 
energy  in  the  subsequent  year's 
apphcation.  If  an  apphcant  fails  to 
specifically  request  payment  for  this 
amount  of  accrued  energy  in  a 
subsequent  year's  apphcation,  the 
accrued  energy  wiU  not  be  considered 
for  payment  that  year.  Accrued  energy 
(quantified  in  kilowatt-hours)  that  is 
submitted  in  a  subsequent  year's 
apphcation  will  be  added  to  and  treated 
in  the  same  manner  as  the  subsequent 
year's  net  electricity  that  is  being 
submitted  by  the  apphcant  for  an 
incentive  payment.  Using  the  same 
example,  if  1,000,000  kilowatt -hours  of 
net  electricity  was  also  produced  for 
sale  in  the  next  year  by  the  apphcant 
and  the  applicant's  apphcation  also 
contained  a  request  for  an  incentive 
payment  for  the  200,000  kilowatt-hours 
of  accrued  energy  from  the  previous 
year,  then  a  total  of  1,200,000  kilowatt- 
hours  of  electricity  would  be  considered 
for  incentive  payment  for  the  apphcant 
in  the  next  year.  Section  1212  of  the 
Energy  Policy  Act  of  1992  (42  U.S.C. 
13317(d))  states  that  a  quahfied 
renewable  energy  facility  may  receive 
payments  for  a  10-fiscal  year  period. 
This  means  that  no  REPI  payments  can 
be  made  for  either  net  electric 
production  or  accrued  energj'  after  the 
annual  REPI  payment  is  made  that 
apphes  to  the  tenth  fiscal  year  of 
production  for  a  qualified  facihty. 

Issued  in  Washington,  DC,  on  June  25, 
1997. 

Joseph  J.  Romm, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 

(FR  Doc.  97-17347  Filed  7-2-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Parts  401, 41 1, 413. 415  and 
417 

[t>ocket  No.  28851 ;  Notice  97-2A] 

BIN  212&-AF99 

Commercial  Space  Transportation 
Licensing  Regulations 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  reopening  of  comment  period. 

SUMMARY:  A  proposed  rule  was 
pubhshed  on  March  19,  1997  (53  FR 
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13216)  with  a  60-day  comment  period. 
This  document  announces  that  the 
comment  period  for  the  proposal  to 
amend  the  Ucensing  regulations  for 
launching  commercial  laimch  vehicles 
is  reopened.  That  comment  period 
closed  on  May  19,  1997.  In  response  to 
industry  requests  that  more  time  be 
provided  for  comment  development,  the 
comment  period  is  reopened. 
DATES:  The  comment  period  is  reopened 
from  July  3, 1997  through  August  4, 
1997. 

ADDRESSES:  An  original  plus  four  copies 
of  conmients  on  this  NPRM  should  be 
mailed  to  the  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention;  Rules  Docket  (AGC- 
200),  800  Independence  Avenue,  SW, 
Washington,  cJc  20591.  Comments  may 
also  be  sent  electronically  to  the  Rules 
Docket  by  using  the  following  Internet 
address:  9-nprm-cmts@faa.dot.gov.  All 
comments  must  be  market  E)ocket 
28851.  Comments  may  be  examined 
Monday  through  Friday,  except  Federal 
holidays,  between  the  hours  of  8:30  a.m. 
and  5:00  p.m.  in  Room  915F. 
FOR  FURTHER  INFORMATION  CONTACT: 
J.  Randall  Repcheck,  Commercial  Space 
Transportation.  AST-200,  (202)  366- 
2258  or  Laura  Montgomery,  Office  of  the 
Chief  Counsel,  AGC-200.  (202)  267- 
8018. 

SUPPLEMENTARY  INFORMATKM:  Notice  No. 
97-2  was  pubhshed  on  March  19, 1997 
(53  FR  13216).  This  Notice,  as 
pubhshed,  provided  a  60-day  comment 
period  which  closed  May  19,  1997. 

Background 

The  Office  of  the  Associate 
Administrator  for  Commercial  Space 
Transportation  carries  out  the 
Secretary's  responsibility  (Conunercial 
Space  Launch  Act  of  1984,  as  amended, 
codified  at  49  U.S.C.  Subtitle  IX,  ch. 
701,  Commercial  Space  Launch 
Activities)  for  Ucensing  launches,  and 
-encouraging,  fadlitating  and  promoting 
commercial  space  launches  by  the 
private  sector,  49  U.S.C.  §  70103. 

After  six  years  of  experience  in 
regulating  the  commercial  space 
industry,  the  Office  initiated  a  process 
for  standardizing  its  Ucensing 
regulations.  Over  the  course  of  time,  and 
with  the  input  of  Ucensees  and  Federal 
launch  ranges,  the  Office  has  evolved  a 
standardized  approach  to  Ucensing 
launches  from  Federal  laimch  ranges. 
Accordingly,  the  Office  now  proposes  to 
implement  that  approach  through 
revisions  to  its  regulations.  Notice  97- 
2  proposes  to  amend  Ucensing 
regulations  for  launching  commercial 
launch  vehicles.  The  proposed 
regulations  are  intended  to  provide 


appUcants  and  Ucensees  greater 
specificity  and  clarity  regarding  the 
scope  of  a  Ucense,  and  regarding 
licensing  requirements  and  criteria. 

Reopen  Comment  Period 

On  May  19, 1997,  McDonnell  Douglas 
Aerospace,  Lockheed  Martin,  and  other 
major  U.S.  commercial  space  launch 
industry  participants  requested  that  the 
comment  period  be  extended  beyond 
May  19,  1997  to  allow  interested  parties 
to  submit  additional  comments  and/or 
clarifications  to  complex  issues  in  the 
Notice.  Industry  states  that  in  Ught  of 
the  detail  needed  to  respond  accurately, 
an  extension  is  needed. 

The  conunent  period  closed  on  May 
19,  1997,  which  prevented  an  extension. 
To  allow  industry  additional  time  for  a 
more  thorough  review  of  appUcable 
issues  and  drafting  of  responsive 
comments,  the  FAA  finds  that  it  is  in 
the  public  interest  to  reopen  the 
comment  period  for  an  additional  30 
days.  Accordingly,  the  FAA  is 
reopening  the  comment  period  July  3. 
1997  through  August  4, 1997. 

Issued  in  Washington,  DC,  on  June  27, 
1997. 

Patti  Grace  Smith. 
Acting  Associate  Administrator  for 
Commercial  Space  Transportation. 
IFR  Doc.  97-17451  Filed  7-2-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

14  CFR  Part  440 

[Doctot  No.  28635;  No(lc«  96-8B] 

RIN  2120-AF98 

Financial  Rasponsibility  Requirements 
for  Licensed  Launch  Activities 

AGENCY:  Federal  Aviation 

Administration  (FAA),  Associate 

Administrator  for  Commercial  Space 

Transportation,  DOT. 

ACTION:  Notice  of  reopened  comment 

period. 

SUMMARY:  The  FAA  is  soUciting 
additional  comments  on  notice  no.  96- 
8  (61  FR  38992;  July  25, 1996),  which 
proposed  financial  responsibiUty  and 
allocation  of  risk  requirements  for 
launch  activities  carried  out  under  an 
FAA  license.  An  additional  30-d8y 
comment  period  on  the  notice  of 
proposed  rulemaking  is  provided  for 
this  purpose. 

DATES:  Comments  must  be  received  by 
August  4, 1997. 

ADDRESSES:  Comments  should  be 
mailed  in  tripUcate  to  the  Federal 
Aviation  Administration,  Office  of  Chief 


Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  28635,  Room  915G, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Comments  must 
reference  Docket  No.  28635.  Comments 
may  also  be  submitted  electronically  to 
the  Rules  Docket  by  using  the  following 
Internet  address:  9-nprm- 
cmts@faa.dot.gov. 

Commenters  wishing  to  receive 
acknowledgement  of  receipt  of  their 
comments  must  include  a  pre- 
addressed,  stamped  postcard  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  28635."  The 
postcard  will  be  date-stamped  and 
mailed  to  the  commenter.  Copies  of 
materials  relevant  to  this  rulemaking, 
including  copies  of  all  public 
comments,  are  kept  by  the  Rules  Docket 
Technician,  Room  91 5G,  at  the  above  . 
address.  The  docket  may  be  examined 
Monday  through  Friday,  except  Federal 
hoUdays,  between  the  hours  of  8:30  a.m. 
and  5:00  p.m. 

An  electronic  copy  of  the  notice  of 
proposed  rulemaking  (NPRM)  may  be 
downloaded  from  the  FAA  regulations 
section  of  the  Fedworld  electronic 
bulletin  board  service  (703)  321-3339, 
the  Federal  Register's  electronic  bulletin 
board  service  (202)  512-1661  or  the 
FAA's  Aviation  Rulemaking  Advisory 
Committee  Bulletin  Board  service  (202) 
267-5948.  A  modem  and  suitable 
communications  software  is  required. 

Internet  users  may  reach  the  FAA's 
web  page  at  http://www/faa/gov  or  the 
Federal  Register's  web  page  at  http:// 

www.access.gpo.gov/su docs  for 

access  to  recently  pubUshed  rulemaking 
documents. 

Any  person  may  obtain  a  paper  copy 
of  the  NPRM  by  submitting  a  request  to 
the  FAA,  Office  of  Rulemaking,  ARM- 
1,  800  Independence  Avenue,  SW., 
Washington,  DC  20591  or  by  calling 
(202)  267-9680.  Communications  must 
identify  the  notice  and  docket  number. 

Persons  interested  in  being  placed  on 
the  mailing  Ust  for  futxire  Notices  of 
Proposed  Rulemaking  should  request 
from  the  FAA  Office  of  Rulemaking  a 
copy  of  Advisory  Circular  No.  1 1-2 A, 
notice  of  proposed  rulemaking 
distribution  system,  that  describes  the 
application  procedure. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Esta  M.  Rosenberg,  Attorney-Advisor, 
Regulations  Division,  Office  of  the  Chief 
Coimsel,  Federal  Aviation 
Administration,  Department  of 
Transportation.  Washington,  DC  (202) 
366-9305. 
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SUPPLEMENTARY  INFORMATION: 

Background 

On  July  25,  1996,  the  FAA's  Associate 
Administrator  for  Commercial  Space 
Transportation  (AST)  published  an 
NPRM  entitled,  "Financial 
Responsibility  Requirements  for 
Licensed  Launch  Activities".  A  60-day 
comment  period  was  provided  for  the 
public  to  submit  comments  and 
information.  The  comment  period 
closed  on  September  23,  1996.  In 
addition,  during  the  open  comment 
period,  a  technical  corrections  notice 
was  published  August  26,  1996  (61  FR 
43814).  The  NPRM  solicited  comments 
on  AST's  approach  to  implementing  and 
assuring  compliance  with  financial 
responsibility  requirements  for  licensed 
launch  activities.  Comments  were  also 
requested  on  the  proper  allocation  of 
certain  risks  associated  with  those 
activities.  Requirements  for  financial 
responsibility  and  allocation  of  risk  are 
part  of  a  comprehensive  scheme 
mandated  by  49  U.S.C.  Subtitle  IX,  ch. 
701  (formerly,  the  Commercial  Space 
Launch  Act  of  1984,  as  amended 
(CSLA)),  to  protect  launch  participants 
from  potentially  unlimited  liability  or 
catastrophic  losses. 

In  response  to  industry  requests  that 
more  time  be  provided  for  comment 
development,  the  comment  period  was 
reopened  October  2,  1996,  for  an 
additional  60-day  comment  period  (61 
FR  51395).  The  second  comment  period 
closed  on  December  2,  1996. 

Following  review  and  consideration 
of  comments  received,  AST  intended  to 
codify  financial  responsibility 
requirements  in  a  final  rule.  However, 
shortly  after  the  close  of  the  comment 
period,  a  launch  vehicle  failure  at  Cape 
Canaveral  Air  Station  resulted  in  some 
property  damage  to  the  facility. 
Although  the  launch  was  not  FAA- 
licensed  and  therefore  not  subject  to 
CSLA  requirements  for  financial 
responsibility  and  allocation  of  risk,  the 
resultant  damage  has  led  to  greater 
scrutiny — by  both  the  Government  and 
the  U.S.  conamercial  launch  industry — 
on  the  scope  of  required  insurance 
coverage  and  related  issues. 

Following  this  event,  the  FAA 
provided  additional  clarification  to 
launch  licensees  of  the  agency's  existing 
requirements  for  liability  insurance 
coverage.  Licensees  were  notified,  in 
writing,  of  the  agency's  longstanding 
requirements  that  claims  of  Federal 
Government  employees  and  employees 
of  Federal  Government  contractors  and 
subcontractors  (referred  to  collectively 
in  this  Notice  as  Government  persoimel) 
for  injury,  damage  or  loss  must  be 
covered  by  third-party  liability 


insurance.  Based  upon  their  reactions,  it 
has  become  apparent  to  the  agency  that 
the  commercial  launch  industry  was  not 
aware  of  AST's  interpretation.  In  this 
respect,  licensees  incorrectly  believed 
that  the  NPRM  proposed  a  change  to 
existing  practice  that  would  not  be 
implemented  until  issuance  of  a  final 
rule.  To  avoid  self-insuring  this  risk, 
licensees  have  procured  additional 
liability  coverage  that  would  respond  to 
claims  of  Government  personnel. 

At  the  May  14,  1997,  meeting  of  the 
Commercial  Space  Transportation 
Advisory  Committee  (COMSTAC),  the 
Risk  Management  Working  Group 
reported  industry  concerns  that 
fundamental  changes  in  policy  were 
being  implemented  by  AST  in  advance 
of  a  final  rule.  The  Working  Group 
Chairman  reported  that  "the  potential 
effects  of  these  changes  on  risk 
management  issues  are  serious.  Industry 
members  do  not  believe  that  they  had  a 
sufficient  understanding  of  the  FAA's 
position  to  be  able  adequately  to  express 
their  concerns  in  the  first  roimd  of 
comments  and  wish  to  ensure  that  the 
FAA  fully  understands  industry's 
position  before  a  final  rule  is  issued." 
The  COMSTAC  adopted  a  resolution 
recommending  that  the  agency  issue  a 
supplemental  notice  of  proposed 
rulemaking  and  allow  an  additional 
opportunity  for  public  comment. 

The  agency  has  determined  that  it  is 
not  necessary  to  issue  a  supplemental 
notice  of  proposed  rulemaking  to  allow 
another  opportunity  for  industry 
comment.  However,  it  does  find 
appropriate  the  reopening  of  the 
comment  period  on  Notice  No.  96-8  for 
30  days  to  allow  for  submission  of 
additional  public  comments. 

Request  for  Comments 

The  agency  requests  further 
comments  on  all  aspects  of  the  NPRM 
proposed  in  noUce  96-8,  "Financial 
Responsibility  Requirements  for 
Licensed  Launch  Activities."  Persons 
who  filed  comments  previously  may 
supplement  their  earlier  views  or 
submit  replacement  comments  that  will 
be  added  to  the  docket. 

Commenters  are  requested  to  be 
specific  and  precise  in  stating  their 
objections  and  concerns  with  respect  to 
particular  provisions  in  the  NPRM. 

The  agency  would  like  commenters  to 
address  the  appropriate  means  of 
implementing  statutory  requirements  for 
allocation  of  risks  among  laxmch 
participants.  The  NPRM  reflects  the 
statutory  requirement  for  reciprocal 
waivers  of  claims  among  launch 
participants.  As  part  of  the  waiver 
agreement,  private  party  laimch 
participants  agree  to  assume 


responsibility  for  their  employee's 
losses  as  required  by  49  U.S.C.  70112(b). 
This  requirement  is  explain  at  61  FR 
39012.  The  agency  requests  comments 
on  the  intended  meaning  and  proper 
implementation  of  this  requirement,  and 
its  relationship  to  third-party  liability 
insurance  requirements. 

The  agency  requests  comments  on  the 
appropriate  scope  of  required  third 
party  liability  insurance.  In  the  NPRM, 
AST  proposes  to  define  a  "third  party" 
as  "(a)ny  person  other  than;  (A)  {t)he 
United  States,  its  agencies,  and  its 
contractors  and  subcontractors  involved 
in  launch  services  for  licensed  launch 
activities;  (B)  (t)he  licensee  and  its 
contractors  and  subcontractors  involved 
in  launch  services  for  licensed  laimch 
activities;  and  (C)  (t)he  customer  and  its 
contractors  and  subcontractors  involved 
in  launch  services  for  licensed  launch 
activities."  In  addition,  "Government 
personnel,  as  defined  in  this  section 
(§  440.3(a)(6))  are  third  parties.  For 
purposes  of  these  regulations, 
employees  of  other  launch  participants 
identified  in  paragraphs  (a)(15)(i){B)  and 
(C)  of  this  section  (§  440.3)  are  not  third 
parties." 

AST's  proposed  definition  is 
explained  at  61  FR  39003  and  reflects 
current  agency  practice.  This  definition 
has  broad  implications  for  liability 
insurance  requirements, 
implementation  of  statutory-based 
reciprocal  waivers  of  claims  and  the 
agreement  to  be  responsible  for 
employee  losses,  as  well  as  provisions 
for  Government  payment  of  excess 
claims. 

The  agency  would  like  commenters  to 
address  the  following  questions.  Are 
employees  of  the  Federal  Government 
and  its  contractors  and  subcontractors 
(Government  persormel)  properly 
classified  as  third  parties?  If  not,  how 
should  their  claims  against  other  launch 
participants  for  damage,  injury,  or  loss 
be  addressed,  particularly  in  light  of  the 
limits  on  the  Government's  ability 
under  appropriations  laws  to  accede  to 
unfunded  contingent  liability?  From  an 
insurance  perspective,  what  issues  or 
problems  does  the  proposed  definition 
present  in  providing  liability  insurance  . 
coverage  for  third-party  claims?  Should 
employees  of  all  private  party  launch 
participants  also  be  deemed  third 
parties?  If  so,  how  would  this  affect 
CSLA-required  liability  coverage?  If 
these  employees  are  not  third  parties, 
how  should  their  claims  be  managed? 
That  is.  how  should  the  various  launch 
participants  protect  themselves 
financially  fi^m  claims  by  other  launch 
participantilemployees? 
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Specific  Comments  on  Costs  and 
Benefits 

The  results  of  the  FAA's  analysis  of 
the  economic  effects  of  this  rulemaking 
were  summarized  in  the  NPRM  at  61  FR 
39015.  The  NPRM  states  that  over  a 
four-year  period  there  is  a  reallocation 
of  expected  costs  of  claims  of  $20,000 
from  the  U.S.  commercial  space  launch 
industry  (benefits)  to  the  United  States 
(costs).  This  reallocation  is  a 
consequence  of  the  Federal 
Government's  payment  under  the 
statute  of  third-party  claims  in  excess  of 
required  insurance,  up  to  $1.5  billion 
exposure  for  UabiUty. 

Because  this  proposed  rule  would 
have  long- lasting  consequences  on 
commercial  launch  activities,  the 
agency  is  reiterating  its  need  for  specific 
comments  on  costs  and  benefits,  with 
sufficient  detail  to  determine  the 
economic  burdens  associated  with  this 
proposed  rulemaking.  Commenters  are 
encouraged  to  provide  information  on 
additional  costs  that  would  be  imposed 
on  the  commercial  launch  industry, 
including  launch  services  providers, 
their  customers,  and  the  contractors  and 
subcontractors  of  both,  as  a  result  of  the 
NfPRM.  This  additional  economic 
information  would  help  the  agency  to 
quantify  costs  and  benefits  associated 
with  this  rulemaking  and  to  weight 
alternatives.  For  example,  the  additional 
cost  of  obtaining  Uability  insurance 
coverage  for  claims  of  Government 
personnel  should  be  readily 
ascertainable  and  may  be  offered  in 
support  of  a  commenter's  view  on  the 
appropriate  allocation  of  that  risk. 

Views  are  also  requested  on 
alternative  means  of  achieving  the  same 
level  of  compUance  (i.e.,  benefits),  but  at 
a  lower  cost.  To  be  useful  to  the  agency, 
any  usable  cost  or  benefits  information 
must  identify  (1)  all  relevant 
assumptions,  and  (2)  sources  of 
information  whenever  possible. 

Additional  Comment  Period 

Because  the  comment  period  on 
notice  96-8  has  closed,  it  cannot  be 
extended,  but  must  be  reopened.  To 
allow  industry  additional  time  for  a 
more  thorough  review  of  applicable 
issues  and  drafting  of  responsive 
comments,  the  FAA  finds  that  it  is  in 
the  public  interest  to  reopen  the 
comment  period.  Accordingly,  the 
comment  period  is  reopened  through 
August  4,  1997.  Late-filed  comments 
will  be  considered  to  the  extent 
practicable;  however,  no  further 
extensions  of  the  comment  period  are 
contemplated.  "*■ 


Issued  in  Washington,  DC,  on  June  20. 
1997 

Patricia  G.  Smith, 
Acting  Associate  Administrator  for 
CommeTcial  Space  Transportation,  Federal 
Aviation  Administration. 
(FR  Doc.  97-17452  Filed  7-2-«7;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  206 
RIN  1010-nAC09 

Establishing  Oil  Value  for  Royalty  Due 
on  Federal  Leases,  and  on  Sale  of 
Federal  Royalty  Oil 

agency:  Minerals  Management  Service, 

Interior. 

ACTION:  Supplementary  proposed  rule. 

summary:  The  Minerals  Management 
Service  (MMS),  Royalty  Management 
Program  (RMP)  is  proposing  changes  to 
its  recently-issued  proposed  rule 
regarding  valuation  of  crude  oil 
produced  bom  Federal  leases.  MMS 
also  is  reopening  the  comment  period  to 
receive  comments  on  the  originally 
proposed  rule  and  these  additional 
changes.  These  revisions  would  modify 
the  eligibiUty  requirements  for  oil 
valuation  for  arm's-length  transactions 
and  the  procediu^s  for  collecting  oil 
exchange  information.  MMS  also  is 
amending  the  list  of  aggregation  points 
to  include  additional  locations 
inadvertently  left  otit  of  the  earUer 
proposal. 

DATES:  Comments  must  be  submitted  on 
or  before  August  4,  1997. 
ADDRESSES:  Mail  written  comments, 
suggestions,  or  objections  regarding  the 
proposed  rule  to;  Minerals  Management 
Service,  Royalty  Management  Program, 
Rules  and  Publications  Staff,  P.O.  Box 
25165,  MS  3021,  Denver,  Colorado 
80225-0165;  courier  address  is  Building 
85,  Denver  Federal  Center,  Denver, 
Colorado  80225;  or  e:Mail 

David Guzy@mms.gov.  MMS  will 

publish  a  separate  notice  in  the  Federal 
Register  indicating  dates  and  locations 
of  public  meetings  regarding  this 
proposed  rulemaking. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  S.  Guzy,  Chief.  Rules  and 
PubUcations  Staff,  telephone  (303)  231- 
3432,  FAX  (303)  231-3385,  e:Mail 

David Guzy@mms.gov,  Minerals 

Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  P.O.  Box  25165.  MS 
3021.  Denver,  Colorado  80225-0165. 


SUPPLEMENTARY  INFORMATION:  The 
principal  authors  of  this  supplementary 
proposed  rule  are  Deborah  Gibbs 
Tschudy  of  RMP  and  Peter  Schaumberg 
of  the  Office  of  the  Solicitor. 

I.  Background 

MMS  published  a  notice  of  proposed 
rulemaking  on  January  24, 1997  (62  FR 
3741),  to  amend  its  ciurent  Federal 
crude  oil  valuation  regulations  in  30 
CFR  Part  206.  The  initial  comment 
period  expired  March  25,  1997,  and  was 
twice  extended  to  April  28. 1997  (62  FR 
7189).  and  to  May  28. 1997  (62  FR 
19966).  Comments  received  to  date  are 
available  for  public  inspection  at  the 
RMP  offices  in  Lakewood,  Colorado  or 
on  the  Internet  at 
http://www.rmp.mms.gov. 
MMS  also  will  place  any  additional 
comments  received  on  this  nde  on  the 
Internet.  Call  David  Guzy  at  (303)  231- 
3432  for  further  information. 

By  this  notice,  MMS  is  reopening  the 
comment  period  until  Augtist  4, 1997. 

n.  Public  Comments 

As  part  of  the  pubUc  comment 
process,  MMS  held  public  meetings  in 
Lakewood,  Colorado  on  April  15.  1997. 
and  Houston.  Texas  on  April  17. 1997, 
to  hear  comments  on  the  proposal. 

MMS  has  received  many  comments 
on  the  proposed  rule.  There  have  been 
issues  raised  to  date  that  MMS 
recognizes  require  changes  to  the 
proposed  rule  because  they  result  in 
unintentional  exceptions  to  use  of  gross 
proceeds  for  calculating  royalty  value  by 
small  producers. 

MMS  heard  a  number  of  comments 
from  attendees  at  the  public  meetings 
about  provisions  in  the  proposal  that 
would  require  small  producers  to  pay 
based  on  index  pricing  instead  of  gross 
proceeds  if  they:  (1)  Made  small-volimie 
purchases  of  oil  for  lease  operations  or 
other  purposes  (see  §  206.102(a)(6)  of 
the  proposed  rule),  or  (2)  had  crude  oil 
call  provisions  that  were  never 
exercised  (see  §206. 102(a)(5)  of  the 
proposed  rule). 

MMS  also  received  comments  about 
proposed  new  Form  MMS— 4415,  the  Oil 
Location  Differential  Report.  These 
comments  included  complaints  about 
the  amount  of  information  required, 
some  of  which  the  commenters  believed 
that  MMS  does  not  need. 

MMS  met  vdth  representatives  of  the 
Independent  Petroleum  Association  of 
America  (EPAA),  the  Independent 
Petroleum  Association  of  Mountain 
States  (IPAMS),  and  the  State  of 
Louisiana  on  May  13-14,  1997.  At  that 
meeting,  IPAA  and  IPAMS  presented 
their  comments  on  the  January  24, 1997. 


proposal,  including  the  issues  discussed 
above. 

The  IPAA  submitted  its  written 
comments  to  MMS  on  May  15,  1997.  In 
these  comments,  IPAA  recommended 
that  MMS  allow  companies  that 
purchase  oil  and  companies  whose 
production  is  subject  to  crude  oil  calls 
to  use  gross  proceeds  under  arm's- 
length  contracts  to  determine  value. 
IPAA  also  recommended  that  MMS 
revise  its  benchmarks  for  valuing 
production  not  sold  under  arm's-length 
contracts. 

m.  Revisions  to  Proposed  Rule 

After  hearing  these  comments,  MMS 
is  amending  the  proposed  rule  to 
address  significant  concerns  raised  early 
in  the  public  comment  process  and  is 
reopening  the  comment  period  to 
receive  additional  comments  on  those 
minor  changes  to  the  proposed  rule. 

MMS's  intent  in  proposed 
§  206.102(a)(4)  was  to  exclude  oil 
subject  to  crude  oil  calls  from  gross 
proceeds  valuation  because  factors  other 
than  the  real  value  of  the  oil  may  be 
affecting  the  price.  However,  excluding 
all  oil  "subject"  to  crude  oil  calls  was 
too  broad.  MMS  recognizes  that  in  cases 
where  crude  oil  calls  are  not  exercised 
and  the  production  is  sold  under  an 
arm's-length  contract,  it  may  be 
unnecessary  to  use  index  prices  to 
determine  value.  The  arm's-length  gross 
proceeds  in  such  a  circumstance  may 
generally  reflect  the  value  of 
production.  Also,  if  the  production 
disposed  of  when  a  crude  oil  call  is 
exercised  is  valued  based  upon  the  price 
that  other  parties  are  willing  to 
competitively  bid  to  purchase  the 
production  (the  so-called  Most  Favored 
Nation  clause),  then  the  oil  should  not 
be  subject  to  index  pricing  provisions 
under  §  206.102(c). 

Therefore,  MMS  is  proposing  to 
amend  §  206.102(a)(4)  to  limit  the 
exclusion  from  gross  proceeds  valuation 
to  situations  involving  only  non- 
competitive crude  oil  calls.  That  is, 
MMS  is  proposing  that  in  a  situation 
where  there  is  a  purchase  sale 
agreement  or  farm  out  in  which  the 
purchaser  of  the  property  agrees  to  be 
subject  to  a  non-competitive  call  by  the 
seller  of  the  property  instead  of  paying 
full  market  value  for  the  property,  then 
the  production  would  be  valued  under 
§  206.102(c).  Also,  a  corresponding 
definition  of  "non-competitive  crude  oil 
call"  is  added  to  the  proposed  rule. 

MMS  does  have  some  concerns  about 
whether  this  proposal  to  allow  valuation 
based  on  gross  proceeds  in  a 
competitive  call  circumstance  may 
result  in  undervaluation  situations.  For 
instance,  we  have  concerns  about  a 


lessee's  ability  to  know,  and  MMS's 
ability  to  obtain  timely  the  pricing 
information  needed  to  monitor 
adequately,  whether  the  prices  lessees 
are  receiving  are  the  highest  prices 
under  the  Most  Favored  Nations  clause 
and  whether  such  prices  are  subject  to 
discounts  below  true  market  prices  and 
index  values  because  of  exchanges  and 
other  complex  marketing  arrangements. 
MMS  would  like  specific  comments  on 
these  concerns.  MMS  also  would  like 
comments  to  address  the  situation 
where  the  holder  of  the  call  may  transfer 
the  right  to  take  the  production  to  a 
third  party  and  whether  that  might 
affect  the  gross  proceeds  paid  to  the 
lessee. 

MMS  is  also  proposing  a  further 
change  to  §  206.102(a)(4)  to  exclude  one 
other  category  of  arm's-length 
transactions  from  gross  proceeds 
valuation.  There  are  situations  where 
two  parties  transact  purchases  and  sales 
of  oil  that  would  appear  to  be  arm's- 
length.  However,  the  prices  in  the 
transactions  are  below  market  for  the 
field  or  area.  Neither  party  cares  because 
they  agree  to  sell  roughly  equivalent 
volumes  to  one  another,  either  in  the 
same  field  or  another  field,  so  any 
discount  is  enjoyed  equally  by  the  two 
parties.  The  royalty  owners  lose  in  this 
case  because  of  the  below-market 
valuation  in  the  purportedly  arm's- 
length  sales.  In  these  "overall  balance" 
situations,  MMS  would  require  you  to 
value  the  production  based  on  index 
value  under  §  206.102(c)(2)  instead  of 
your  gross  proceeds.  This  situation 
would  also  be  covered  under 
§  206.102(a)(2),  but  MMS  believes  it 
would  be  preferable  to  address  this 
situation  directly  in  §  206.102(a)(4). 

MMS  also  recognizes  that  the 
requirement  in  the  proposed  rule  that 
purchasers  of  small  amounts  of  oil  must 
value  oil  using  index  prices  is 
potentially  too  restrictive.  It  was  not 
MMS's  intent  to  require  producers  to 
pay  royalties  based  on  index  prices  if 
they  purchase  oil  to  make  up  for 
production  shortfalls  (meaning 
production  insufficient  to  meet 
confirmed  nominations  or  warranted 
volumes),  or  if  they  must  purchase 
crude  oil  to  operate  their  lease.  MMS 
therefore  is  proposing  to  delete 
§  206.102(a)(6)  as  proposed  in  January. 
MMS  believes  that  the  new  proposed 
paragraph  (a)(4)  is  sufficient  to  address 
the  concerns  that  the  original  paragraph 
(a)(6)  proposed  in  January  intended  to 
address.  However,  MMS  has  concerns 
about  whether  it  can  effectively  enforce 
that  provision  prior  to  audit,  therefore, 
MMS  specifically  requests  comments  on 
whether  we  should  require  lessees  who 
value  their  production  using  gross 


proceeds  received  under  an  arm's-length 
contract  to  certify  that  they  are  not 
maintaining  an  "overall  balance"  with 
their  purchaser.  MMS  also  requests 
comments  on  whether  we  should  amend 
§  206.102(a)(6)  as  proposed  in  January  to 
specify  purchase  levels  below  which  a 
lessee  would  not  be  required  to  value 
their  production  using  index  value. 

MMS  is  proposing  a  new  paragraph 
(a)(6)  to  address  oil  production  you 
dispose  of  under  certain  exchange 
agreements.  Under  this  proposed  new 
paragraph,  if  you  dispose  of  your  oil 
under  an  exchange  agreement  with  a 
person  who  is  not  affiliated  with  you, 
and  if  after  the  exchange  you  sell  the 
acquired  oil  under  an  arm's-length 
contract,  you  may  use  either 
§  206.102(a)  or  (c)(2)  to  value  your 
production.  This  means  you  would  have 
a  choice  to  value  your  production  based 
on  either  gross  proceeds  or  index  value. 
If  you  elect  to  use  gross  proceeds,  you 
would  use  the  gross  proceeds  from  your 
arm's-length  sale  of  the  oil  after  the 
exchange,  adjusted  for  any  location  or 
quality  differences  paid  or  received 
under  the  arm's-length  exchange 
agreement. 

For  example,  assume  that  Company  X 
produces  100  barrels  of  oil  from  a 
Federal  lease  and  enters  into  an 
exchange  agreement  with  Company  Y 
(who  is  not  affiliated  with  Company  X). 
Under  the  exchange  agreement. 
Company  Y  is  providing  an  equal 
volume  of  higher  gravity  oil,  so 
Company  X  is  paying  a  25-cent-per- 
barrel  quality  differential.  After  the 
exchange.  Company  X  sells  the  oil 
arm's-length  to  Company  Z  for  $20  f)er 
barrel.  Company  X  could  use  either 
§  206.102(c)(2)  and  value  its  lease 
production  based  on  index  value,  or  use 
its  gross  proceeds  received  under  the 
arm's-lengtH  contract  with  Company  Z 
adjusted  for  quality  and  location,  in  this 
example  $19.75. 

If  you  transfer  your  Federal  lease 
production  to  an  affiliate,  and  that 
affiliate  enters  into  an  arm's-length 
exchange  agreement,  (a)(6)(i)  would  not 
apply.  Nor  would  it  apply  if  the  oil  you 
receive  back  in  an  exchange  agreement 
is  transferred  to  an  affiliate  before  it  is 
sold.  In  both  of  these  cases,  the  transfer 
to  an  affiliate  before  or  after  the 
exchange  is  considered  a  non-arm's- 
length  sale  that  would  be  valued  under 
§  206.102(c)(2).  Further,  you  may  use 
(a)(6)(i)  only  if  there  is  a  single  exchange 
before  you  sell  the  oil  arm's-length.  You 
must  use  index  value  under 
§  206.102(c)(2)  if  you  enter  into  a  second 
(or  third,  etc.)  exchange  for  the  oil  you 
received  back  from  your  exchange 
partner  in  the  first  exchange. 
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Proposed  §  206.102(a)(6)(iii)  explains 
that  if  you  use  gross  proceeds  under 
§  206.102(a)  to  value  production  subject 
to  paragraph  (a)(6)(i),  you  must  make 
that  election  for  all  oil  production 
disposed  of  under  all  other  arm's-length 
exchange  agreements  that  are  subject  to 
paragraph  (a)(6)(i). 

MMS  also  is  amending  §  206.102(a)(1) 
to  clarify  that  the  exceptions  to  valuing 
oil  sold  under  arm's-length  contracts 
based  on  gross  proceeds  are  transaction 
or  contract  specific.  That  is,  if  you  have 
one  arms-length  contract  that  is  subject 
to  a  non-competitive  crude  oil  call,  then 
that  does  not  necessarily  mean  that  all 
of  your  Federal  production  must  be 
valued  under  §  206.102(c). 

MMS  also  heard  comments 
concerning  the  filing  of  Form  MMS- 
4415.  Comments  asked  for  clarification 
on  who  must  file  the  form  and  what 
information  is  required.  MMS 
developed  this  form  to  gather 
information  on  the  relative  value  of 
crude  oil  involved  in  exchange 
agreements  and  to  determine 
appropriate  location  and  quality 
differentials  between  the  aggregation 
points  and  the  market  centers.  To 
calculate  specific  differentials,  MMS 
would  take  the  volume-weighted 
average  of  the  individual  differentials 
derived  from  information  payors  report 
on  Form  MMS-4415.  MMS  will  collect 
only  information  about  exchanges 
where  delivery  occurs  at  an  aggregation 
point  and  a  market  center.  MMS  seeks 
comments  on  the  usefulness  of 
collecting  information  about  exchanges 
between  two  aggregation  points.  Lessees 
would  not  be  required  to  report 
information  from  exchanges  where  oil  is 
exchanged  at  the  lease. 

During  the  public  hearings,  MMS  also 
received  comments  on  whether  MMS 
should  collect  information  about 
exchanges  between  aggregation  points 
and  market  centers  from  other  than 
Federal  lease  production.  Obviously,  if 
only  Federal  production  is  commingled 
at  a  particular  aggregation  point,  MMS 
would  only  need  information  regarding 
Federal  lease  production.  MMS  seeks 
comment  on  how  lessees  would  allocate 
to  Federal  leases  differentials  from 
aggregation  points  to  market  centers 
when  non-Federal  production  is 
commingled  with  Federal  production  at 
aggregation  points. 

The  January  24,  1997,  proposal  for 
valuing  Federal  crude  oil  contained  a 
list  of  aggregation  points  in  Appendix 
H.  That  listing  was  incomplete.  This 
supplementary  proposed  rule  revises 


Appendix  H  to  include  more 
aggregation  points. 

MMS  specifically  requests  comments 
on  the  revised  paragraphs  addressed  in 
this  notice.  MMS  also  requests 
comments  on  alternatives  for  valuing 
production  not  sold  under  arm's-length 
contracts— §206. 102(c).  Specifically, 
MMS  requests  comments  on  alternatives 
based  on  lease  market  indicators  that  are 
readily  available  contemporaneously. 
You  also  may  comment  further  on  any 
other  provision  in  the  January  24 
proposed  rule.  If  you  already  submitted 
written  comments  on  other  portions  of 
the  rule,  you  do  not  need  to  resubmit 
those  comments. 

List  of  Subjects  in  30  CFR  Part  206 

Coal.  Continental  shelf,  Geo  thermal 
energy.  Government  contracts,  Indians- 
lands.  Mineral  royalties.  Natural  gas. 
Petroleum,  Public  lands-mineral 
resources.  Reporting  and  recordkeeping 
requirements. 

Dated  June  2&,  1997. 
Bob  Armstrong, 

Assistant  Secretary  for  Land  and  ^4i^erals 
Management. 

For  the  reasons  set  forth  in  the 
preamble,  the  proposed  rule  published 
at  62  FR  3741,  on  January  24,  1997, 
amending  30  CFR  Part  206,  is  further 
amended  as  follows: 

PART  206— PRODUCT  VALUATION 

1.  The  Authority  citation  for  Part  206 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301  et  seq.;  25  U.S.C. 
396  et  seq.;  396a  et  seq.,  2101  et  seq.;  30 
U.S.C.  181  et  seq.;  351  et  seq.;  1001  et  seq.; 
1701  et  seq.;  31  U.S.C.  9701.;  43  U.S.C.  1301 
et  seq.;  1331  et  seq.;  and  1801  et  seq. 

Subpart  C — Federal  Oil 

2.  Section  206.101  as  proposed  to  be 
revised  at  62  FR  3751  is  further 
amended  by  adding  the  following 
definition  to  read  as  follows: 

§206.101    Definitions. 

Non-competitive  crude  oil  call  means 
a  purchase  sale  agreement  or  farm  out 
in  which  the  buyer  of  the  property 
agrees  to  be  subject  to  a  call  on  their 
production  that  does  not  contain  a  Most 
Favored  Nations  clause  or  a  similar 
clause  in  which  the  price  is  based  on 
what  other  parties  are  willing  to 
competitively  bid  to  purchase  the 
production. 

3.  Section  206.102  as  proposed  to  be 
revised  at  62  FR  3752  is  further 


amended  by  revising  paragraphs  (a)(1) 
(a)(4),  and  (a)(6)  to  read  as  follows: 


§206.102 
for  oil? 


(a) 


How  do  I  calculate  royalty  value 


(1)  Paragraphs  (a)(2)  through  (a)(6)  of 
this  section  contain  exceptions  to  the 
valuation  rule  in  paragraph  (a)  of  this 
section.  Apply  these  exceptions  on  an 
individual  contract  basis. 
*         ♦        «        *        » 

(4)  You  must  use  paragraph  (c)(2)  of 
this  section  to  value  oil  disposed  of 
under; 

(i)  An  exchange  agreement,  except  as 
provided  in  paragraph  (a)(6)  of  this 
section; 

(ii)  An  arm's-length  contract  between 
a  buyer  and  seller  in  which  the  contract 
price  does  not  represent  market  value  in 
the  field  or  area  because  an  overall 
balance  between  volumes  bought  and 
sold  is  maintained  between  that  buyer 
and  seller;  or 

(iii)  The  exercise  of  a  non-competitive 
crude  oil  call.  If  you  dispose  of  your  oil 
under  a  competitive  crude  oil  call,  value 
your  oil  under  §  206.102(a). 
***** 

(6)  (i)  If  you  dispose  of  your  oil  under 
an  exchange  agreement  with  a  person 
who  is  not  affiliated  with  you,  and  if 
after  the  exchange  you  sell  the  acquired 
oil  under  an  arm's-length  contract,  you 
may  use  either  §  206.102(a)  or 
§  206.102(c)(2)  to  value  your  production 
for  royalty  purposes.  If  you  use 
§  206.102(a),  your  gross  proceeds  are  the 
gross  proceeds  under  your  arm's-length 
contract  after  the  exchange  occurs, 
adjusted  for  any  location  or  quality 
differential  or  other  adjustments  you 
received  or  paid  under  the  arm's-length 
exchange  agreement. 

(ii)  You  must  use  §  206.102(c)(2)  to 
value  your  production  if  you  transfer 
your  oil  to  an  affiliate  before  the 
exchange  occurs.  You  also  must  use 
§  206.102(c)(2)  to  value  your  oil  if  you 
tremsfer  the  oil  you  receive  in  the 
exchange  to  an  affiliate  or  if  you  enter 
into  a  second  exchange  for  the  oil  you 
received  back  under  your  first  exchange. 

(iii)  If  you  value  production  under 
§  206.102(a)(6)(i),  you  must  make  the 
same  election  for  all  of  your  production 
disposed  of  under  arm's-length 
exchange  agreements  that  are  subject  to 
§206.102(a)(6)(i). 
«        »        •        *        * 

Note:  The  followring  appendix  will  not 
appear  in  the  Code  of  Federal  Regulations. 
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Appendix  H  to  Preamble  of  Oil  Valuation  Rule 


State 


Station  location 


Ck>unty/otfshore  location 


AL 

AL 

AL 

AL 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CO 

CO 

CO 

CO 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 


Marion  Corp.  Connection 

Mobile  

Saraland  Terminal  

Ten  Mile  Point  Terminal  ., 

Coalinga  

Belridge 

Fellows  „ 

Kelley 

Leutholtz  Jet  „. , 

Pentland  

Midway  .....^., 

Station  36-Kem  River 

Newhall 

Sunset , 

Cadiz  

Avila 


Gaviota  Terminal ; 

Lompoc „.... 

Sisquoc  Jet  

Filmore 

Rincon  

Ventura 

Junction 

Lake 

Rio  Bravo _ 

Santa  Paula 

Signa  

Stewart  

Denver  „ 

Cheyenne  Wells  Station 
lies  


Sterling  , 

Fruita  

Rangley  

Humbolt-Williams  P.L  .. 

Augusta  

Eldorado  

Harper's  Ranch 

Arkansas  City  , 

McPherson  Sta 

L/nHGy     ...■■■■■■•••••••••••••■•••I 

Laton  Sta 

Herndon  Station  , 

Rawlings  Sta 

Lyons  Station 

Valley  Center „ 

Bemis  St  _. 

Broome  St  

Towlanda 

Brown  Sta  „..,.....,.,... 

Clifton  Ridge 

Conoco  Jet  

Lake  Charles 

Pecan  Grove  

Rose  Bluff , 

Texaco  Jet  , 

GrarxJ  Chenier  Term  ..., 

Hainesville  Sta , 

Maryland , 

Bayou  Fifi  , 

Grand  Isle  .'. , 

Bay  Marchand  Term  .... 

Bayou  Fourchon  

Clovelly  - 

Clovelly  Storage  Dome 

Bmers  Jet , 

Fourchon  Terminal  

Golden  Meadow  

Larose  Barge  Terminal 

Pass  Fourchon  P.L , 

BIk.  28  Tie-in  

BIk.  23  


Mobile. 

Mobile. 

Mobile. 

Mobile. 

Fresrro. 

Kern. 

Kem. 

Kem. 

Kem. 

Kem. 

Kem. 

Kem. 

Los  Angeles. 

Los  Angeles. 

San  Bemadino. 

San  Luis  Ot)ispo. 

Santa  Bart)ara. 

Santa  Bartiara 

Santa  Baft>ara. 

Ventura. 

Ventura. 

Ventura. 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

Adams. 

Cheyenne. 

(County  Unknown). 

Logan. 

Mesa. 

Rio  Blanca. 

Allen. 

Butler. 

Butler. 

dark. 

Cowley. 

McPherson. 

Montgomery. 

Osborne. 

Rawlings. 

Rice. 

Sedgwick. 

Thomas. 

(County  Unknown). 

(County  Unkrrown). 

(County  Unknown). 

Caddo. 

Cateasteu. 

Caicasteu . 

Calcasieu 

Cateasieu. 

Calcasieu. 

Cateasieu. 

Cameron. 

Claitx>me. 

East  Baton  Rouge. 

Jefferson. 

Jefferson. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Lafourche. 

Offshore  East  Cameron. 

Offshore  Eugene  Island. 
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State 


Station  location 


LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  .. 

LA  ., 

LA  .. 

LA  ., 

LA  ., 

LA  . 

LA  ., 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  . 

LA  , 

LA  , 

LA  , 

LA  , 

LA  , 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 


BIk.  51  B  Plattorm  

BIk.  1 88  A  Structure  ....„ ~. 

BIk.  259  

BIk.  316  

BIk.  337  Subsea  Tie-in 

BIk.  361    

Texas  PL.  Subsea  Tie-in 

BIk.  42— Chevron  P.I -.. 

BIk.  42L  

BIk.  69  B  Plat 

BIk.  77  (Pompano  P.L.  Jet.)  

BIk.  144  Structure  A  

BIk.  298  Plat.  A  

BIk.  299  Plattorm 

BIk.  28  

BIk.  154  

BIk.  169  

BIk.  203  Sutsea  Tie-in 

BIk.  208   

BIk.  208  B  Structure  — 

BIk.  208  F  

Ship  Shoal  Area  

BIk.  6  

BIk.  1 0 — Structure  A 

BIk.  58A  

BIk.  139 

BIk.  1 39  Subsea  Tap  Valve  Connect 

BIk.  207— Light  House  Point  A  

BIk.  268— Platform  A 

BIk.  55  

BIk.  13  (Wesco  PL.  Subsea  Tie-in)  .. 

BIk.  35  Plattorm  D  

BIk.  52  Plat.  A  _ 

BIk.  172  Plat.  D  

BIk.  196  Exxon  P.L.  System  Tie-in  ... 
BIk.  300  

265  Platform  A  .........................~ 

350  

30  

53  


County/offshore  location 


BIk. 
BIk. 
BIk. 
BIk. 

BIk.  53  Plat.  B  

BIk.  53B— Chevron  P.L  

BIk.  53B  Plat.  Gulf  Refining  Co 

BIk.  83   

Alliarx:e  Refinery  . 

Empire  Terminal  ..^ .. — 

Main  Pass — »-.. — 

Main  Pass  BIk  69  

Ostrica  Term 

Pelican  islarxJ 

Pitottown  „... 


Romere  Pass —. — • 

South  Pass  BIk.  60A  

South  Pass  BIk.  27 

Onshore  facll  — ~... ~-~ . 

South  Pass  BIk.  24 

South  Pass  BIk.  24  Onshore  Plat  

Southwest  Pass  Sta  -»~. ~- 

West  Delta  BIk.  53 

West  Delta  Rec'vg  Sta.— Onshore  ...". 

Dehli 

Chalmette  - - 

Norco  (Shell  Refinery) ... 

St.  James  „„ .... .-. 

Bayou  Sale 

Bums  Term „- 

Charenton ~. — . . 

South  Bend 

Caillou  Island 

Caillou  Island  Fid .~_ 

Git)son  Term .« — ... 

Eratti  _......_... ....................«..»..«.........~...~...~. 


Offshore  Eugene  Islarxl. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Eugene  Island. 
Offshore  Grand  Isle. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Main  Pass. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  Ship  Shoal. 
Offshore  South  Marsh  Island. 
Offshore  South  Marsh  Island. 
Offshore  South  Marsh  Island. 
Offshore  South  Marsh  Island. 
Offshore  South  Marsh  Island. 
Offshore  South  Marsh  Island. 
Offshore  South  Marsh  Island. 
Offshore — South  Pass. 
Offshore— South  Pelto. 
Offshore — S.  Timbalier. 
Offshore — S.  Timbalier. 
Offshiore — S.  Timbalier. 
Offshore — S.  Timbalier. 
Offshore — S.  Timbalier. 
Offshore  Vermilion. 
Offshore  Vermilion. 
Offshore  Vermilion. 
Offshore— West  Delta. 
Offshore— West  Delta. 
Offshore— West  Delta. 
Offshore— West  Delta. 
Offshore— West  Delta. 
Offshore— West  Delta. 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Plaquemines.     . 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Plaquemines. 

Richland. 

St.  Bernard. 

St.  Charles. 

SL  James. 

St.  Mary. 

St  Mary. 

St.  Mary. 

St.  Mary. 

Terrebonne. 

Terretxjnne. 

Terrebonne. 

Vermilion. 


State 


Station  location 


LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

Ml 

Ml  , 

Ml 

Ml 

Ml  . 

Ml  . 

Ml  . 

Ml  . 

Ml 

Ml 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

MT 

ND 

NO 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

NO 

ND 

ND 

NM 

NM 

NM 

NM 

NM 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Forked  Island  

Mermentau  River  Station  . 

Anchorage  

Grand  Lake  Terminal  

Twin  Island  Terminal  

Lakeside  Terminal  

Bayou  Penchant  Terminal 

GitJbstown  Terminal  

Bluewater  Terminal  

Cocodne  Terminal  

Bay  City  

Montcalm  

Lewiston  

Kalamazoo 

Alma  _. 

St.  Clair : 

Monroe 

Ingham 

Detroit  _ 

Ogemaw  . 

Liberty  

Mayersville 

Pascogoula „. 

Soso  „ „ 

Lumberton  

Purvis 

Collierville  Station 

Silver  Tip  Station  . 

Alzada „ 

Richey  Station  

Baker  „ 

Cut  Bank  Station  

Bell  Creek  Station  _. 

Poplar  Station  

Billings  

Laurel _ „_ 

Clear  Lake  Sta  

FrytHjrg  Station 

Tree  Top  Station  

Lignite  _ 

Alexander  

Keene  

Killdear , 

Mandan , 

Tioga — :.., 

Ramberg 

Thunderbird  Refinery , 

Tioga 

Trenton  , 

Jal  „ , 

Lovinglon  , 

Ciniza 

Bisti  Jet  

Navajo  Jet 

Carson  Station 

Holliday  „ 

Fullerton 

Buccaneer  Term 

Sweeney  Sta  „ 

Mont  Belvieu 

Crane 

Ranger  

Caproch  Jet  

Odessa  

North  Cowden  

Wheeler  

El  Paso  

Missouri  City  Jet  

Winnsboro  

Worthham  

Pearsall  Sta  

Texas  City  _ 

Roberts 

Covey  Station  


County/offshore  location 


Vermilion. 

Vermilion. 

West  Baton  Rouge. 

(County  unknown.) 

(County  unknown.) 

(County  unknown.) 

(County  unknown.) 

(County  unknown.) 

(County  unknown.) 

(County  unknown.) 

Bay. 

Carson  City. 

Crawford. 

Fulton  Takeoff. 

Gratiot 

Marysville. 

Samana  Sta. 

Stockbndge. 

Wayne. 

West  Branch. 

Amite. 

Issaquena. 

Jackson. 

Jones. 

Lamar. 

Lamar. 

Marshall. 

Cartxjn 

Carter 

Dawson. 

Falton. 

Glacier 

Powder  River. 

Roosevelt 

Yellowstone. 

Yellowstone. 

(County  Unknown) 

Billings. 

Billings. 

Burite. 

MeKenzie. 

McKenzie. 

Dunn. 

Morton. 

Ramberg. 

Williams. 

Williams. 

Williams 

Williams. 

Lea. 

Lea.    . 

McKinley 

San  Juan. 

San  Juan. 

Archer. 

Archer. 

Andrews. 

Brazona. 

Brazona 

Chamt>ers. 

Crane. 

Eastland. 

Ector. 

Ector. 

Ector. 

Ector. 

El  Paso. 

Fort  Bend. 

Franklin. 

Freestone. 

Frio. 

Galveston. 

Glasscock. 

Grayson. 
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State 


TX  .... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ^ 

TX  .„ 

TX  „. 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  „ 

TX  „. 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX... 

TX  ... 

TX  ... 

TX  ... 

TX  ... 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  „ 

TX  ., 

TX  .. 

TX  .. 

TX  „ 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  - 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  .. 

TX  „ 

TX  - 

TX  .. 

TX  .. 

TX  . 

TX  . 

TX  . 

VT  . 

WA 

WA 

Wl  . 

WV 

UT. 

UT. 


Station  location 


Bumpus  Sta 

Kilgore  St  

Longview  

Longview  Mid-Valley  ~... 

Sabine  Sta.  Amoco  P.L 

Mobii  Jet  

Sour  Lake  — 

Baytown 

Exxon  Jet 

Genoa  Jet  

Houston  

Pasadena  

Webster  

Hillsboro ~. 

Big  Spnng  

Phillips  Hutchinson  

Jackslxiro  Sta 

Beaunnont  

Lucas  

Nederland  

Port  Arthur  . ... 

Port  Neches 

Sabine  Pass — 

Mexia  Jet  

Midland  — 

Colorado  City  Station  

WC(\66      ••••••••••••••••••••••••i 

Corsieanna 

American  Petrofina 

Corpus  Chnsti  ■ 

Hartor  Island  

Beaver  Station  — . 

Bik.  474-lnters.  Seg.  III.  III-7  

BIk.  A— 571    

End  Segment  II  

End  Segment  111—10 

End  Segment  111—10  (BIk.  547)  

End  Segment  III — 6 

irran  Sta 

Kemper  

Mason  Jet 

Rufugio  Sta ~ 

Midway   

Eldorado  

Basin  Station  

Colorado  City ~ 

Ft.  Worth  

Tye 

McCamey  

Mesa  Sta  ~ 

Burkburnett  ~ 

KMA— Total  P.L 

Wchita  Falls  

Halley 

Hendnck/Hendrk:k-Wink 

Keystone 

Wink _ 

South  Bend 

Channel  View  Jet  ..... 

Clear  Creek  Sta 

Oyster  Lake  Term  „ 

Queens  Jet    

Spacek  Sta  

Jolly  Jet  , 

Nettleton  Sta 

Trent  Sta  a 

North  Troy  IntematKMial  Boundary 

Anacorles  

Femdale  

Superior  Terminal ».. 

St.  Marys  

Salt  Lake  Statkxi  

1  Wood  Cross 


County/oHshore  location 


Gregg. 

Gregg. 

Gregg. 

Gregg. 

Gregg. 

Hardin. 

Hardin. 

Harris. 

Harris. 

Harris. 

Harris. 

Harris. 

Harris. 

Hill. 

Howard. 

Howard. 

Jack. 

Jeflerson. 

Jefferson. 

Jefferson. 

Jefferson. 

Jefferson. 

Jefferson. 

Limestone.  • 

MkJIand. 

Mitchell. 

Moore. 

Navarro. 

Nueces. 

Nueces. 

Nueces. 

Ochiltree. 

Offshore — High  Island. 

Offshore — High  Island. 

Offshore — High  Island. 

Offshore — High  Island. 

Offshore — High  Island. 

Offshore — High  Island. 

Pecos. 

Reagan. 

Reeves 

Rufugio. 

San  Patncio. 

Scheicher. 

Scurry. 

Scurry. 

Tarrant. 

Taylor. 

Taylor. 

Upton. 

Upton. 

Wichita. 

Wichita. 

Wichita. 

Winkler. 

Winkler. 

Winkler. 

Winkler. 

Young. 

(County  Unknown). 

(County  Unknown). 

(County  Unknown), 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

(County  Unknown). 

Orleans. 

Whatcom. 

Whatcom. 

Douglas. 

Pleasant. 

Davis. 

Davis. 


State 


Station  location 


UT 
UT 
UT 
UT 
UT 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 
WY 


Salt  Lake  City  

Aneth  

Patterson  Canyon  Jet 

Bonanza  Station  

Red  Wash  Station  

Rock  River 

Byron  

Central  Hilight  Sta  

Rocky  Point  

Ferris  Jet 

Big  Muddy  Sta 

Glenrock  

Lightening  Flats  

Pilot  Butte  Sta  

Ft.  Laramie  _... 

Cottonwood  Jet 

Crawford  Sta 

Reno  

Sussex  

Cheyenne  

Casper 

Noches  

Lance  Creek  Station  ... 

Frannie  Sta 

Oregon 

Oregon  Basin  Sta 

Bridger  Station 

Chatham  Sta  

Butte  Sta 

Mush  Creek  Jet  

Osage  Station 


County/offshore  location 


Salt  Lake. 

San  Juan. 

San  Juan. 

Uintah. 

Uintah. 

Albany 

Big  Horn. 

Cambell. 

Cambell. 

Carbon. 

Converse. 

Converse 

Crook. 

Freemont. 

Goshen. 

Hot  Spnngs. 

Johnson. 

Johnson. 

Johnson. 

Laramie. 

Natrona. 

Natrona. 

Niobrara. 

Park. 

Park. 

Park. 

Uinta. 

Washakie 

Weston. 

Weston. 

Weston. 


[PR  Doc.  97-17312  Filed  7-2-97;  8:45  am! 

BILUNG  CODE  4310-MR-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  84 
[CGD  95-037] 

Adequacy  of  Barge  and  Tug  Navigation 
Lights 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  termination. 

SUMMARY:  This  request  for  comments 
was  initiated  in  response  to  concerns 
expressed  by  the  marine  community, 
both  commercial  and  recreational,  diat 
current  lighting  requirements  for  towing 
vessels  and  vessels  being  towed  are  not 
adequate.  The  Coast  Guard  solicited 
public  input  regarding  current  lighting 
requirements.  However,  after  review 
and  discussion  of  the  comments,  the 
Coast  Guard  has  concluded  that  there 
are  no  problems  with  the  lighting  of 
underway  tug  and  barge  combinations 
which  can  be  addressed  through 
changes  to  current  lighting  requirements 
for  towing  vessels  and  vessels  under 
tow.  Therefore,  the  Coast  Guard  is 
terminating  further  action  under  docket 
number  95-037. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Diane  Schneider.  Project  Manager. 
Vessel  Traffic  Management  Division  (G- 
MOV),  [202)  267-0415. 

DATES:  This  termination  is  effective  on 
July  3,  1997. 

SUPPLEMENTARY  INFORMATION:  The 
Inland  Navigation  Rules  (Navigation 
Rules)  are  set  forth  in  33  U.S.C.  2001, 
et  seq..  and  Commandant  Instruction 
M16672.2C.  (The  Inland  Navigation 
Rules  also  will  be  set  forth  in  future 
versions  of  this  Commandant 
Instruction  which  will  likely  be  issued 
under  slightly  different  instruction 
numbers.)  Under  33  U.S.C.  2071,  the 
Secretary  of  Transportation  may  issue 
regulations  to  implement  and  interpret 
the  Navigation  Rules.  The  Secretary  is 
also  directed  to  establish  technical 
annexes.  The  technical  annex  for 
lighting  requirements  is  contained  in  33 
CFR  part  84.  This  annex  specifies 
placement  requirements  for  lights, 
including  placement  of  lights  on  towing 
vessels  and  vessels  under  tow. 

Safety  concerns  associated  with 
towing  operations  and  small  craft  traffic 
have  been  raised  in  recent  years  in 
several  publications,  including  the 
American  Boat  and  Yacht  Council 
Newsletter,  U.S.  Coast  Guard  Boating 
Safety  Circulars,  America's  Inland  and 
Coastal  Tug  and  Barge  Operators 
pamphlet  "Life  Lines",  and  various 
yachting  magazines.  The  safety  aspects 


of  barge  lighting  were  discussed  at  the 
May  1994  meeting  of  National  Boating 
Safety  Advisory  Council  (NBSAC).  At 
its  November  1994  meeting,  the 
Navigation  Safety  Advisory  Council 
(NAVSAC)  was  asked  to  consider 
whether  current  tug  and  tow  lighting 
requirements  under  Navigation  Rule  24 
are  adequate. 

NAVSAC  concluded  that  additional 
information  was  needed  to  determine 
whether  there  was  an  actual  problem, 
and.  if  so.  to  determine  possible 
solutions.  The  Council  unanimously 
passed  a  resolution  requesting  that  the  '' 
Coast  Guard  solicit  public  comments  on 
whether  towing  vessels  and  vessels 
being  towed  are  sufficiently  lighted 
while  unden\'ay. 

On  May  9,  1995.  the  Coast  Guard 
published  a  Request  for  Comments  in 
the  Federal  Register  (60  FR  24598).  The 
Coast  Guard  received  94  comments.  In 
response  to  some  of  these  comments, 
the  Coast  Guard  published  a  notice  (60 
FR  53726;  October  17,  1995)  and  held  a 
public  meeting  at  the  Holiday  Inn 
Downtown/Convention  Center,  811 
North  Ninth  Street,  St.  Louis.  MO  63101 
on  November  11,  1995. 

Aft?r  careful  review  and  discussion  of 
the  comments.  NAVSAC  determined 
that  the  problems  associated  with  the 
lighting  of  barges  were  not  due  to  the 
lighting  configuration  but  rather  due  to 
other  factors.  The  Coast  Guard  agrees 
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that  other  factors — such  as  the  lack  of 
boater  education  in  recognizing  lighting 
configurations:  no  licensing  requirement 
for  recreational  boaters;  boating  while 
intoxicated;  and  the  lack  of  compliance 
with  existing  lighting  requirements — are 
responsible  for  the  problems.  Therefore, 
no  rulemaking  is  necessary,  and  the 
Coast  Guard  is  terminating  further 
action  under  docket  number  95-037. 

Dated:  June  24.  1997 
R.C.  North. 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
IFR  Doc.  97-17471  Filed  7-2-97;  8:45  am] 

BILUNG  CODE  4910-14-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Board  of  Veterans'  Appeals 

38CFRPani9 

RIN  2900-AI50 

Appeals  Regulations:  Remand  for 
Furttier  Development 

AGENCY:  Board  of  Veterans'  Appeals, 
Department  of  Veterans  Affairs. 
ACTKM:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
change  the  appeals  regulations  of  the 
Board  of  Veterans'  Appeals  (Board)  of 
the  Department  of  Veterans  Affairs  (VA). 
The  regulations  would  be  changed 
regarding  the  circumstances  in  which 
the  Board  must  remand  a  case  to  the  VA 
field  facility  with  original  jurisdiction  in 
the  case.  The  changes  are  proposed  to 
help  avoid  unnecessary  remands. 
DATES:  Comments  must  be  received  on 
or  before  August  4,  1997. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.  Room  1154, 
Washington.  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AI72."  All 
written  comments  received  will  be 
available  for  public  inspection  at  the 
above  address  in  the  Office  of 
Regulations  Management,  Room  1158, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m..  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  L.  Keller,  Chief  Counsel,  Board 
of  Veterans'  Appeals,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington.  DC  20420,  (202-565- 
5978). 


SUPPLEMENTARY  INFORMATION:  The  Board 
is  an  administrative  body  that  decides 
appeals  from  denials  of  claims  for 
veterans'  benefits.  The  appeals  come  to 
the  Board  from  "agencies  of  original 
jurisdiction"  (AOJs),  typically  one  of 
VA's  58  regional  offices. 

The  provisions  of  38  CFR  19.9  require 
the  Board  to  remand  a  case  to  the  AOJ 
if  "it  (were)  determined  that  further 
evidence  or  clarification  of  the  evidence 
or  correction  of  a  procedural  defect  is 
essential  for  a  proper  appellate 
decision."  The  current  rule  appears  to 
be  unsatisfactory  iii  two  ways. 

First,  §  19.9  only  imposes  the 
requirement  for  a  remand;  it  does  not 
except  specific  kinds  of  evidentiary 
development  we  intended  the  Board  to 
carry  out  without  remand  to  an  AOJ. 
Those  specific  kinds  of  evidentiary 
development  are  (1)  Board  requests  for 
opinions  from  the  VA  Under  Secretary 
for  Health,  the  Armed  Forces  Institute  of 
Pathology,  the  VA  General  Counsel,  and 
independent  medical  experts  under  38 
CFR  20.901,  see  Austin  v.  Brown,  6  Vet. 
App.  547.  553-54  (1994).  and  (2)  Board 
supplementation  of  the  record  with 
recognized  medical  treatises  in 
accordance  with  Colvin  v.  Derwinski,  1 
Vet.  App.  171, 175  (1991).  Proposed 
§  19.9(b)  would  except  from  the  remand 
requirement  each  of  these  kinds  of 
evidentiary  development,  as  well  as 
matters  over  which  the  Board  has 
original  jurisdiction. 

Second,  by  requiring  a  remand  to 
correct  a  procedural  defect  whose 
correction  is  essential  for  a  proper 
appellate  decision,  §  19.9  causes 
unnecessary  remands  because  some 
procedural  defects  cannot  be  corrected 
by  an  AOJ  or  can  be  corrected  more 
efficiently  by  the  Board  itself.  For 
example,  if  an  appellant's  desires 
concerning  a  hearing  are  unclear,  the 
Board  can  clarify  them  as  easily  as  can 
an  AOJ.  A  remand  merely  for 
clarification  of  an  appellant's  hearing 
desires  would  be  time-consuming,  and 
premature  if  the  appellant  wanted  a 
hearing  before  the  Board.  Therefore,  it  is 
proposed  to  amend  §  19.9(a)  to  not 
require  a  remand  to  clarify  procedural 
matters  before  the  Board,  such  as  an 
appellant's  request  for  a  hearing  before 
the  Board. 

Avoiding  unnecessary  remands  helps 
the  Board  reduce  its  response  time  on 
appeals.  A  remand  by  the  Board  is  in 
the  nature  of  a  preliminary  order,  not  a 
final  Board  decision,  38  CFR  20.1100(b): 
Zevalkink  v.  Brown,  6  Vet.  App.  483, 
488  (1994),  and  results  in  at  least  one 
additional  adjudication  at  the  AOJ,  38 
CFR  19.38.  If  that  additional 
adjudication  does  not  result  in  the 
granting  of  all  benefits  sought,  the  case 


must  be  returned  to  the  Board  for  a  final 
decision.  Id.  In  any  event,  a  remand 
necessarily  extends  the  time  an 
appellant  must  wait  for  a  final  decision 
on  his  or  her  claim.  In  addition,  because 
the  majority  of  remands  eventually 
return  to  the  Board  for  adjudication, 
remands  increase  the  Board's  response 
time  on  appeals  in  general. 

Remands  for  technical  reasons  that  do 
not  affect  an  appellant's  right  to  due 
process — such  as  the  choice  of 
representative,  clarification  of  the  issues 
on  appeal,  or  requests  for  hearings 
before  the  Board — do  not  produce 
evidence  which  can  result  in  a  grant  of 
benefits  by  the  AOJ.  Particularly  when 
such  clarification  could  be  easily 
undertaken  by  the  Board,  those  remands 
result  only  in  a  return  of  the  case  to  the 
Board  with  procedural  clarification, 
needless  delay  for  the  individual 
appellant  and  additional  delay  for  all 
appellants.  The  purpose  of  this  proposal 
to  change  §  19.9  is  to  reduce 
unnecessary  remands,  while  protecting 
appellants'  right  to  have  any  evidence 
considered  in  the  first  instance  by  the 
AOJ. 

Proposed  §  19.9  would  require  the 
Board  to  remand  a  case  to  the  AOJ  when 
additional  evidence  or  clarification  of 
the  evidence  or  correction  of  a 
procedural  defect  is  essential  for  a 
proper  appellate  decision,  but  would 
specify  that  the  Board  need  not  remand 
a  case  to  clarify  procedural  matters 
before  the  Board,  such  as  the  choice  of 
representative,  the  issues  on  appeal,  or 
requests  for  hearings  before  the  Board. 

The  proposed  rule  would  not  apply  to 
requests  for  medical  or  legal  opinions 
under  38  CFR  20.901,  which  continue  to 
be  exceptions  to  the  general  rule 
requiring  remand  to  the  AOJ  if  new 
evidence  is  properly  before  the  Board. 
See  Austin  v.  Brown,  6  Vet.  App.  547, 
553-54  (1994)  (§20.901  "appear[s)  to  be 
the  exclusive  regulatory  exception  to  the 
general  rule  of  mandatory  remand  under 
§  19.9").  The  rule  also  would  not  apply 
to  matters  in  which  the  Board  has 
original  jurisdiction  under  38  CFR 
20.609  (relating  to  representatives'  fees) 
and  §  20.610  (relating  to  representatives' 
expenses),  since  those  cases,  by  their 
terms,  do  not  involve  adjudications  by 
AOJs. 

VA  routinely  provides  for  a  60-day 
comment  period  for  proposed  rules. 
However,  the  comment  period  for  this 
document  is  shortened  to  30  days.  We 
believe  that  VA  should  consider  the 
issues  raised  by  this  document  on  an 
expedited  basis  since  it  appears  that 
adoption  of  the  proposal  would  help 
avoid  unnecessary  remands. 

The  Secretary  hereby  certifies  that  the 
adoption  of  the  proposed  rule  would  not 


Federal  Register  /  Vol.  62.  No.  128  /  Thursday,  July  3.  1997  /  Proposed  Rules 


36039 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
proposed  rule  would  affect  only  VA's 
processing  of  claims  and  will  not  affect 
small  businesses.  Therefore,  pursuant  to 
5  U.S.C.  605(b),  this  proposed  rule  is 
exempt  from  the  initial  and  final 
regulatory  flexibility  analyses 
requirements  of  sections  603  and  604. 

List  of  Subjects  in  38  CFR  Part  19 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved:  June  25, 1997. 
Jesse  Brown, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  19  is  proposed  to 
be  amended  as  set  forth  belowr 

PART  19— BOARD  OF  VETERANS' 
APPEALS:  APPEALS  REGULATIONS 

1.  The  authority  citation  for  part  19 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a). 

2.  In  subpart  A,  §  19.9  is  revised  to 
read  as  follows: 

§  1 9.9    Remand  for  further  development 

(a)  General.  If  further  evidence  or 
clarification  of  the  evidence  or 
correction  of  a  procedural  defect  is 
essential  for  a  proper  appellate  decision, 
a  Member  or  panel  of  Members  of  the 
Board  shall  remand  the  case  to  the 
agency  of  original  jurisdiction, 
specifying  the  action  to  be  undertaken. 
A  remand  is  not  required  to  clarify 
procedural  matters  before  the  Board, 
including  appellant's  choice  of 
representative  before  the  Board,  the 
issues  on  appeal,  and  requests  for 
hearings  before  the  Board. 

fb)  Scope.  This  section  does  not  apply 
to: 

(1)  The  Board's  requests  for  opinions 
under  Rule  901  (§20.901  of  this 
chapter); 

(2)  The  Board's  supplementation  of 
the  record  with  recognized  medical 
treatises;  and 

(3)  Matters  over  which  the  Board  has 
original  jurisdiction  described  in  Rules 
609  and  610  (§§  20.609  and  20.610  of 
this  chapter). 

(Authority:  38  U.S.C.  7102,  7103(c).  7104(a)) 

[FR  Doc.  97-17414  Filed  7-2-97:  8:45  am] 
BILUNQ  CODE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[FRL-6852-8] 

Operating  Permits  Program;  Notice  to 
Defer  Comments  on  Draft  Part  70 
Revisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  to  defer  comments. 

SUMMARY:  Today's  document  advises  the 
public  to  defer  comment  on  draft 
revisions  to  the  operating  permits 
regulations  in  part  70  of  chapter  I,  title 
40.  of  the  Code  of  Federal  Regulations 
and  an  accompanying  memorandum  of 
options.  The  draft  regulator}'  revisions 
and  accompanying  memorandum  were 
made  available  for  public  review  on 
May  14,  1997.  Availability  of  the  draft 
revisions  and  a  30-day  comment  period 
was  announced  in  the  Federal  Register 
on  June  3,  1997.  The  regulatorv 
revisions  will  be  revised  and  reissued 
for  review  with  a  new  comment  period. 
DATES:  As  specified  in  the  June  3.  1997 
notice,  if  comments  on  the  May  14.  1997 
draft  part  70  revisions  are  submitted, 
they  must  still  be  received  by  July  3, 
1997.  However,  a  new  draft  will  be 
issued  at  a  future  date  with  an 
accompanying  30-day  period  for  review 
and  comment. 

ADDRESSES:  The  current  draft  part  70 
revisions  and  accompanying 
memorandum  are  available  in  EPA's  Air 
Docket  number  A-93-50  as  items  Vl-A- 
1,  VI-A-2,  and  Vl-A-3.  The  future 
revised  draft  will  also  be  placed  in  this 
docket  and  will  be  announced  in  a 
future  notice  of  availability  in  the 
Federal  Register.  This  docket  is 
available  for  public  inspection  and 
copying  between  8:30  a.m.  and  3:30 
p.m.,  Monday  through  Friday.  A 
reasonable  fee  may  be  charged  for 
copying.  The  address  of  the  EPA  air 
docket  is:  U.S.  EPA,  Air  Docket  Office 
(6102),  Attention:  Docket  Number  A- 
93-50.  Room  M-1500,  Waterside  Mall, 
401  M  Street  Southwest,  Washington, 
DC  20460. 

The  current  draft  regulatory  revisions 
and  accompanying  memorandum  (and 
the  future  revised  draft)  may  also  be 
downloaded  from  the  Internet  at;  http:/ 
/134.67.104.12/html/caaa/t5pg.htmor 
http://ttnwww.rtpnc.epa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 

Vogel  (telephone  919-541-3153)  or 
Roger  Powell  (telephone  919-541- 
5331),  U.S.  EPA,  hiformation  Transfer 
and  Program  Integration  Division  (MD- 
12),  Research  Triangle  Park,  North 


Carolina  27711.  Internet  addresses  are: 
vogel.ray@epaniail.epa.gov  and 
powell.roger@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  June  3. 
1997.  EPA  aimounced  in  the  Federal 
Register  (62  FR  30289)  availability  for 
public  review  of  a  May  14,  1997  draft 
regulatory  revisions  package  that,  when 
published,  will  promulgate  revisions  to 
the  part  70  operating  permit  regulations 
The  May  14, 1997  draft  was  made 
available  on  EPA's  Technology  Transfer 
Network  computer  bulletin  board  and 
was  placed  in  the  Agency's  air  docket 
number  A-93-50.  The  EPA  also  made 
available  a  memorandum  of  options 
relating  to  "minor  permit  revisions"  that 
are  under  consideration  for  the  final 
revisions.  The  public  was  asked  to 
submit  comments  on  these  draft 
regulatory  revisions  and  the  additional 
options  by  July  3,  1997.  Today's  notice 
defers  comment  on  the  draft  part  70 
regulatory  revisions  luitil  a  future  draft 
is  made  available  for  review  and 
comment. 

Since  May  14, 1997,  the  Agency  has 
continued  to  address  issues  associated 
with  the  draft  part  70  permit  revisions 
and  the  accompanvang  options.  When 
these  issues  are  adequately  addressed, 
the  Agency  will  revise  the  draft  part  70 
regulations  and  provide  an  opportunity 
for  public  comment.  Consequently,  EPA 
advises  the  pubUc  to  forgo  comment  on 
the  May  14.  1997  draft  revisions  and 
accompanying  options  and  wait  until 
the  revised  draft  provisions  are  made 
available  for  public  review.  The 
comment  period  for  the  revised  draft 
will  be  published  in  a  future  Federal 
Register  notice. 

Dated:  June  18, 1997. 

John  S.  Seitz, 

Director,  Office  of  Air  Quality  Planning  and 
Standards. 

[FR  Doc.  97-17477  Filed  7-2-97;  8:45  am) 

BILUNG  CODE  6S60-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Part  385 

[FHWA  Docket  No.  MC-94-22:  FHWA-«7- 
2252]  . 

RIN2125-AC-71 

Safety  Fitness  Procedure;  Safety 
Ratings 

AGENCY:  Federal  Highway 
Administration  (FHWA),  EXDT. 

ACTION:  Proposed  rule;  additional 
comments. 
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summary:  On  May  28.  1997,  the  FHWA 
pubhshed  a  notice  of  proposed 
rulemaking  in  response  to  a  decision  of 
the  U.S.  Court  of  Appeals,  District  of 
Columbia.  In  the  rulemaking  the  FHWA 
proposed  to  incorporate  a  modified 
Safety  Fitness  Rating  methodology, 
which  would  be  used  to  measure  the 
safety  fitness  of  motor  carriers  against 
the  safety  fitness  standard,  as  an 
appendix  to  its  Safety  Fitness 
Procedures  regulations. 

On  February  7.  1997,  the  FHWA 
received  data  from  the  ATA  Litigation 
Center  on  behalf  of  the  American 
Trucking  Association  (ATA).  The 
comments  concerned  the  sampling 
methodology  used  by  the  FHWA  in 
conducting  compliance  reviews,  which 
the  ATA  believes  to  he  biased. 
Subsequently,  on  May  29,  1997,  the 
ATA  asked  that  these  comments  be 
placed  in  the  docket  for  consideration  in 
this  rulemaking. 

The  comments  are  being  placed  in 
Docket  No.  MC-94-22;  FHWA-97-2252 
and  will  be  considered  in  this 
rulemaking. 

DATES:  Comments  on  this  rulemaking 
must  be  received  on  or  before  July  28, 
1997. 

ADDRESSES:  The  ATA  Litigation  Center 
comments  will  be  considered  in  this 
rulemaking  and  are  being  placed  in 
Docket  No.  MC-94-22:  FHWA-97-2252 
at  U.S.  DOT  Dockets,  Room  PL-401,  400 
Seventh  Street.  SW.,  Washington,  D.C. 
20590-0001.  These  comments  and  all 
others  received  will  be  available  for 
examination  at  the  above  address  from 
10  a.m.  to  5  p.m.,  e.t.  Monday  through 
Friday,  except  Federal  holidays.  Those 
persons  or  organizaions  desiring 
notification  of  receipt  of  comments  must 
include  a  self-addressed,  stamped 
envelope  or  postcard. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  C.  Hill,  Vehicle  and  Operations 
Division,  Office  of  Motor  Carrier 
Research  and  Standards,  (202)  366- 
4009.  or  Mr.  Charles  Medalen,  Office  of 
the  Chief  Counsel.  (202)  366-1354, 
Federal  Highway  Administration,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590.  Office  hours  are  from  7:45  a.m  to 
4:15  p.m.,  e.t.,  Monday  through  Friday, 
except  holidays. 

(49  U.S.C.  104.  504.  521  (b)(5)(A).  5113. 
31136.  31144.  and  31502;  49  CFR  1.48) 

Issued  on;  June  24.  1997. 
)ane  Garvey, 

Acting  Administrator  for  the  Federal  Highway 
A  dmin  istration. 
IFR  Doc.  97-17308  Filed  7-2-97;  8:45  ami 

BILUNG  COOe  4910-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pan  285 

[Docket  No.  970626157-7157-01;  ID. 
041697C] 

RIN  0648-AJ65 

Atlantic  Tuna  Fisheries;  Atlantic 
Btuefin  Tuna  Effort  Controls 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  public  hearings; 

request  for  comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  governing  the  Atlantic  tuna 
fisheries  to  set  Atlantic  bluefin  tuna 
(ABT)  General  category  effort  controls 
for  the  1997  fishing  year.  The  proposed 
regulatory  amendments  are  necessary  to 
achieve  domestic  management 
objectives.  NMFS  will  hold  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  these  proposed 
amendments. 

DATES:  Comments  are  invited  and  must 
be  received  on  or  before  July  17, 1997. 
The  hearings  are  scheduled  as  follows: 

1.  Tuesday,  July  8,  1997,  7  to  10  p.m., 
Plymouth,  MA. 

2.  Wednesday,  July  9, 1997,  7  to  10 
p.m.,  Brunswick,  ME. 

3.  Wednesday,  July  9, 1997,  7  to  9 
p.m.,  Silver  Spring,  MD. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to,  and  copies  of 
supporting  documents,  including  a  Draft 
Environmental  Assessment-Regulatory 
Impact  Review  (EA/RIR),  are  available 
from,  Rebecca  Lent,  Chief,  Highly 
Migratory  Species  Management 
Division,  Office  of  Sustainable  Fisheries 
(F/SFl),  NMFS.  1315  East-West 
Highway.  Silver  Spring.  MD  20910- 
3282. 

The  hearing  locations  are: 

1.  Plymouth — Plymouth  North  High 
School.  Obery  Street.  Plymouth,  MA 
02360. 

2.  Brunswick — Atrium  Inn  and 
Conference  Center,  Cooks  Comer, 
Brunswick,  ME  04011. 

3.  Silver  Spring— Holiday  Iim,  8777 
Georgia  Avenue,  Silver  Spring,  MD 
20910. 

These  public  hearings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Rebecca  Lent  by 
July  3.  1997. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347.  or  Mark  Murray- 
Brown.  508-281-9260. 
SUPPLEMENTARY  INFORMATION:  The 
Atlantic  tuna  fisheries  are  managed 
under  the  authority  of  the  Atlantic 
Tunas  Convention  Act  (ATCA).  ATCA 
authorizes  the  Secretary  of  Commerce 
(Secretary)  to  issue  regulations  as  may 
be  necessary  to  carry  out  the 
recommendations  of  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT).  The  authority 
to  carry  out  ICCAT  recommendations 
has  been  delegated  from  the  Secretary  to 
the  Assistant  Administrator  for 
Fisheries.  NOAA  (AA). 

Relation  to  Advance  Notice  of  Proposed 
Rulemaking  (ANPR) 

These  proposed  amendments  address 
in  part  comments  submitted  to  NMFS  in 
response  to  an  ANPR  (61  FR  48876. 
September  17,  1996).  In  the  ANPR, 
NMFS  requested  comment  on  measures 
necessary  to  implement  quota 
modifications  and/or  any  other 
management  recommendations  for 
Atlantic  tunas  following  the  1996 
meeting  of  ICCAT.  As  stated  in  the 
ANPR,  NMFS  is  required  under  ATCA 
to  establish  ABT  quotas  consistent  with 
the  recommendations  of  ICCAT.  Under 
this  legislative  requirement,  allocation 
of  the  U.S.  ABT  quota  has  been 
designed  to  collect  the  scientific 
information  necessary  to  monitor  the 
status  of  the  ABT  resource  and. 
consistent  with  this,  to  achieve  an 
equitable  distribution  of  fishing 
opportunities  to  all  fishing  categories 
and  all  geographic  areas. 

The  ANPR  established  a  30-day 
comment  period  during  which  NMFS 
received  numerous  comments  on 
General  category  effort  controls. 

In  the  1995  and  1996  General  category 
fishery,  NMFS  implemented  time- 
period  subquotas  and  restricted  fishing 
days  to  increase  the  likelihood  that 
fishing  would  continue  throughout  the 
summer  and  fall  for  scientific 
monitoring  purposes.  These  subquotas 
also  were  designed  to  address  concerns 
regarding  allocation  of  fishing 
opportunities,  to  allow  for  a  late  season 
fishery,  and  to  improve  market 
conditions.  Due  to  delayed 
effectiveness,  monthly  quotas  were  not 
fully  implemented  in  1995.  In  order  to 
evaluate  fully  the  potential  of  an  effort 
control  system  using  monthly  quotas 
and  restricted  fishing  days,  the  program 
was  reinitiated  for  the  entire  1996 
General  category  season.  Results  were 
mixed;  quota  was  available  for  the 
General  category  to  remain  open  later  in 
the  season,  but  only  for  a  few  days,  and 
under  "derby"  fishing  conditions  (high 
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effort  and  landings  concentrated  in  a 
short  time  period). 

Based  on  the  experience  of  the  1995 
and  1996  seasons,  NMFS  has  received 
several  suggestions  regarding  the  1997 
ABT  General  category  season.  Some 
constituents  have  requested  a  split 
season,  with  a  certain  percentage  of  the 
quota  reserved  for  after  September  1 . 
Other  constituents  have  argued  against 
a  split  season,  stating  that  the  fishery 
should  open  June  1,  and  continue  to  be 
open  each  day  until  the  entire  General 
category  quota  is  harvested.  NMFS  has 
also  received  many  suggestions 
regarding  the  use  of  restricted  fishing 
days.  The  suggestions  have  ranged  from 
eliminating  restricted  fishing  days 
entirely,  to  having  every  other  day  a 
restricted  fishing  day.  Some  have  also 
expressed  the  opinion  that  if  there  are 
to  be  restricted  fishing  days,  they  should 
conform  to  market  closures  in  Japan  (the 
major  export  market). 

Proposed  Quota  Subdivision 

NMFS  is  concerned  that  maintaining 
the  General  category  season  beyond 
mid- July  with  no  effort  control  measures 
in  place  would  increase  the  likelihood 
of  a  premature  closure  in  the  second 
half  of  the  season.  Given  the  potential 
for  an  increased  pace  of  landings  in 
August,  this  could  possibly  result  in 
severely  curtailed  fishing  in  September, 
with  adverse  consequences  for  scientific 
monitoring,  the  geographical 
distribution  of  the  quota,  and  prices. 

Therefore,  NMFS  proposes  to  adjust 
the  time  period  subquotas  of  the  General 
category  quota  in  1997.  Based  upon 
historical  catch  patterns  (1983-96),  the 
General  category  quota  is  proposed  to  be 
split  into  three  subquotas  and 
distributed  as  follows:  60  percent  for 
June-August,  30  percent  for  Septemt>er, 
and  10  percent  for  Octot)er- December. 
These  percentages  would  be  applied 
only  to  the  coastwide  General  category 
quota  of  623  metric  tons,  with  the 
remaining  10  mt  being  reserved  for  the 
New  York  Bight  fishery  in  October. 
Thus,  of  the  623  mt  total,  374  mt  would 
be  available  in  the  period  beginning 
June  1  and  ending  August  31  (first 
period),  187  mt  would  be  available  in 
the  period  beginning  September  1  and 
ending  September  30  (second  period), 
and  72  mt  (including  the  10  mt  for  the 
New  York  Bight  fishery)  would  be 
available  in  the  period  beginning 
Octot)er  1  and  ending  December  31 
(third  period).  When  the  third  period 
General  category  catch  is  projected  to 
have  reached  62  mt,  NMFS  will  set 
aside  the  remaining  10  mt  for  the  New 
York  Bight  only.  Upon  the  effective  date 
of  the  New  York  Bight  set-aside,  fishing 
for,  retaining,  or  landing  large  medium 


or  giant  ABT  is  prohibited  in  all  waters 
outside  the  set-aside  area. 

Attainment  of  subquota  in  any  fishing 
period  would  result  in  a  closure  until 
the  begirming  of  the  following  fishing 
period,  whereupon  any  underharvest  or 
overharvest  would  be  carried  over  to  the 
following  period,  with  the  sub»quota  for 
the  following  period  adjusted 
accordingly.  Inseason  closures  would  be 
filed  with  the  Office  of  the  Federal 
Register,  stating  the  effective  date  of 
closure,  and  announced  through  the 
Highly  Migratory  Species  (HMS)  Fax 
Network,  the  HMS  Information  Line, 
NOAA  weather  radio,  and  Coast  Guard 
Notice  to  Mariners.  Although  notice  of 
closure  will  be  provided  as  far  in 
advance  as  possible,  fishermen  are 
encouraged  to  call  the  HMS  Information 
Line  to  check  the  status  of  the  fishery 
before  leaving  for  a  fishing  trip.  The 
phone  numbers  for  the  HMS 
Information  Line  are  (301)  713-1279 
and  (508)  281-9305.  Information 
regarding  the  Atlantic  tuna  fisheries  is 
also  available  through  Nextlink 
Interactive,  Inc.  at  (888)  USA-TUNA. 

The  New  York  Bight  area  has  most 
recently  been  defined  as  the  area 
comprising  the  waters  south  and  west  of 
a  straight  line  originating  at  a  point  on 
the  southern  shore  of  Long  Island  at 
72°27'  W.  long.  (Shinnecock  Inlet)  and 
miming  SSE  150°  true.  In  recent  years 
NMFS  has  received  comments  on  the 
definition  of  the  New  York  Bight  area 
and  on  the  need  for  a  southern 
boundary  to  the  New  York  Bight  area  in 
order  to  limit  end-of-the-season  General 
category  fishing  activity  to  the  Mud 
Hole  region.  In  1995,  NMFS  addressed 
concerns  about  participation  in  the  Mud 
Hole  fishery  by  Montauk  vessels  and 
defined  the  set-aside  area  to  originate  at 
Shinnecock  Inlet,  as  opposed  to 
Moriches  Inlet  in  prior  years.  NMFS 
requests  comment  on  the  definition  of 
the  New  York  Bight  area,  the  need  for 
a  southern  boundary,  and  the  specific 
placement  of  the  boundary  line  should 
it  be  established. 

Proposed  Effort  Controb 

NMFS  also  proposes  to  change  the 
restricted  fishing  days  for  vessels 
permitted  in  the  General  category.  In 
1996,  the  restricted  fishing  days 
followed  the  pattern  of  Sunday. 
Monday,  and  Tuesday  (with  some 
exceptions  for  market  closures  and 
holidays)  from  mid-July  to  mid- 
Septemt)er.  Consecutive  restricted 
fishing  days  in  1995  and  1996  did  not 
appear  to  lengthen  the  fishing  season 
significantly.  Additionally,  while  there 
may  be  market  advantages  to  a  system 
in  which  every  other  day  is  a  restricted 
fishing  day,  such  a  schedule  could 


result  in  enforcement  problems,  as  well 
as  possible  difficulties  for  fishermen 
who  would  be  forced  to  return  to  port 
each  day  Therefore,  after  evaluating 
proposals  received  from  associations 
representing  General  categon,-  fishermen 
and  dealers  for  mutuallv  agreeable 
restricted  fishing  days,  NMFS  proposes 
the  following  restricted  fishing  days  for 
the  1997  season:  July  16.  17,  23,  and  30; 
and  August  6,  10,  11.  12,  17,  20,  24,  and 
27.  These  proposed  restricted  fishing 
days  would  improve  distribution  of 
fishing  opportunities  without  increasing 
ABT  mortality. 

In  a  separate  action,  NMFS  has 
prohibited  fishing  (including  tag  and 
release  fishing)  for  ABT  of  all  sizes  by 
persons  aboard  vessels  permitted  in  the 
General  category  on  designated  ABT 
restricted  fishing  days  (62  FR  30741, 
June  5.  1997).  Persons  aboard  vessels 
permitted  in  the  Charter/Headboat 
category  may  fish  for  only  school,  large 
school,  and  small  medium  ABT  on 
designated  restricted  fishing  days. 

Classification 

This  proposed  rule  is  published  under 
the  authority  of  ATCA,  16  U.S.C.  971  et 
seq.  Preliminarily,  the  AA  has 
determined  that  the  regulations 
contained  in  this  proposed  rule  are 
necessary  for  management  of  the 
Atlantic  tuna  fisheries. 

NMFS  prepared  a  draft  EA  for  this 
proposed  rule  with  a  preliminary 
finding  of  no  significant  impact  on  the 
human  environment.  In  addition,  a  draft 
RIR  was  prepared  with  a  preliminary 
finding  of  no  significant  impact.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Because  many  of  the  designated 
restricted  fishing  days  have  been 
scheduled  to  correspond  directly  to 
Japanese  market  closures,  the  likelihood 
of  extending  the  fishing  season  is 
increased  and  additional  revenues  may 
accrue  to  small  businesses  as  market 
prices  received  by  U.S.  fishermen  are 
improved.  Thus,  an  Initial  Regulatory 
Flexibility  Analysis  was  not  prepared. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

NMFS  reinitiated  consultation  on  the 
Atlantic  tuna  fishery  under  section  7  of 
the  Endangered  Species  Act  on 
September  25.  1996.  This  consultation 
considered  new  information  concerning 
the  status  of  the  northern  right  whale. 
On  May  29.  1997.  NMFS  issued  a 
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biological  opinion,  which  concluded 
that:  Continued  operation  of  the 
longline  and  purse  seine  component 
mav  adversely  affect  but  is  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species 
under  .NMFS  jurisdiction,  and 
continued  operation  of  the  hand  gear 
fisheries  is  not  likely  to  adversely  affect 
the  continued  existence  of  any 
endangered  or  threatened  species  un^er 
NMFS  jurisdiction.  NMFS  has 
determined  that  proceeding  with  this 
proposed  rule  would  not  result  in  any 
irreversible  and  irretrievable 
commitment  of  resources  that  would 
have  the  effect  of  foreclosing  the 
formulation  or  implementation  of  any 
reasonable  and  prudent  alternative 
measures  to  reduce  adverse  impacts  on 
protected  resources.  This  proposed  rule 
implements  restricted  fishing  days  and 
therefore  would  not  likely  increase 
fishing  effort  nor  shift  activities  to  new 
fishing  areas.  Therefore,  the  proposed 
rule  is  not  expected  to  increase 
endangered  species  or  marine  mammal 
interaction  rates. 


Dated:  June  30,  1997. 
RoUand  A.  Schmitten, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  285  is  proposed 
to  be  amended  as  follows: 

PART  285— ATLANTIC  TUNA 
FISHERIES 

1.  The  authority  citation  for  p^  285 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq. 

2.  In  §  285.22,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§285.22    Quotas 

»         •         »         •         * 

(a)  General.  (1)  The  total  annual 
amount  of  large  medium  and  giant 
Atlantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed  or  landed  in 
the  regulatory  area  by  vessels  permitted 
in  the  General  category  under 
§  285.21(b)  is  633,  of  which  37'4  mt  are 
available  in  the  period  beginning  June  1 
and  ending  August  31;  187  mt  are 


available  in  the  period  beginning 
September  1  and  ending  September  30; 
and  72  mt  are  available  in  the  period 
beginning  October  1. 

•        *         *        •        » 

3.  In  §  285.24.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  285.24    Catch  limits. 

(a)  General  category.  (1)  From  the  start 
of  each  fishing  year,  except  on 
designated  restricted  fishing  days,  only 
one  large  medium  or  giant  Atlantic 
bluefin  tuna  may  be  caught  and  landed 
per  day  from  a  vessel  for  which  a 
General  category  permit  has  been  issued 
under  this  pajl.  On  designated  restricted 
fishing  days,  persons  aboard  such 
vessels  may  not  fish  for,  possess  or 
retain  Atlantic  bluefin  tuna.  For 
calendar  year  1997,  designated 
restricted  fishing  days  are:  July  16,  17, 
23,  and  30;  and  August  6, 10,  11,  12,  17, 
20,  24,  and  27. 
»         »         *         *         * 

[PR  Doc.  97-17534  Filed  6-30-97;  4:55  pm] 
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DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Tulpehoclcen  Creeic  Watershed, 
Pennsylvania 

AGENCY :  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Enviroiunental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR,  Part  1500);  and  the  Natural 
Resources  Conservation  Service 
(formerly  the  Soil  Conservation  Service) 
Guidelines  (7  CFR,  Part  650);  the 
Natiu"al  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
Tulpehocken  Creek  Watershed,  Berks 
and  Lebanon  Counties,  Pennsylvania. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Janet  L.  Oertly,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Suite  340,  One  Credit  Union  Place, 
Harrisburg,  Pennsylvania  17110-2993, 
telephone  (717)  782-2202. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally-assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Janet  L.  Oertly,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  concerns  a  plan  for 
watershed  protection,  water  quality 
improvement  and  aquatic  habitat 
improvement.  The  planned  works  of 
improvement  involve  extensive 
accelerated  land  treatment,  the 
acquisition  of  conservation  easements 
and  stream  habitat  improvement.  Land 


treatment  measures  include  agricultural 
waste  management  systems;  erosion  and 
sediment  control  on  cropland; 
restoration  of  wetlands;  establishment  of 
riparian  forest  buffers  and  filter  strips; 
and  stabilization  of  severely  eroding 
streambanks.  Conservation  easements 
include  perpetual  floodplain  and 
wetland  easements. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency.  A  limited  nimiber  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  The  environmental  assessment 
and  basic  data  may  be  reviewed  by 
contacting  Janet  L.  Oertly. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  thirty  (30)  days  after  the  date 
of  this  publication  in  the  Federal 
Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Program  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 
Janet  L.  Oertly, 
State  conservationist. 
[PR  Doc.  97-17496  Filed  7-2-97;  8:45  am] 
BILUNG  CODE  3410-16-M 


COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Meeting 

AGENCY:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  July  11, 1997. 

8:00  a.m. 

PLACE:  U.S.  Commission  on  Civil  Rights 

624  Ninth  Street,  N.W.,  Room  540 

Washington,  DC  20425. 

STATUS: 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  June  13,  1997 

III.  Announcements 

rv.  Staff  Report 

V.  Executive  Session 

VI.  State  Advisory  Committee 

Appointments  for  Florida,  Georgia, 
Indiana,  Louisiana,  Maine  (interim), 
Termessee,  and  Virginia 
Vn.  Equal  Educational  Opportunity 
Reports 

VII.  Future  Agenda  Items 


CONTACT  PERSON  FOR  FURTHER 

INFORMATION:  Barbara  Brooks,  Press  and 

Communications  (202)  376-8312. 

Stephanie  Y.  Moore, 

General  Counsel. 

(FR  Doc.  97-17600  Filed  7-1-97;  12:08  pm) 

BILUNQ  CODE  6336-01-11 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 


[Order  No.  8Sq 

Expansion  of  ForeigrvTrade  Zone  43 
Battle  Creek,  Michigan  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the  City 
of  Battle  Creek.  Michigan,  grantee  of 
Foreign-Trade  Zone  No.  43,  for 
authority  to  expand  its  general-purpose 
zone  to  include  a  site  at  the  facilities  of 
Honee  Bear  Division,  Packers  Canning, 
Inc.,  Lawton  (Van  Buren  County), 
Michigan,  adjacent  to  the  Battle  Creek 
Customs  port  of  entry,  was  filed  by  the 
Foreign-Trade  Zones  (FTZ)  Board  on 
May  20,  1996  (Docket  42-96,  61  FR 
27047,  5/30/96): 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and, 

Whereas,  the  Board  has  foimd  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington,  DC,  this  20th  day  of 
June  1997. 
Jeffrey  P.  Bialos 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary . 

[FR  Doc.  97-17393  Filed  7-2-97;  8:45  am) 
BILLINQ  CODE  3S1(M>S-P 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No  897] 

Expansion  of  Foreign-Trade  Zone  43 
Battle  Creek,  Michigan  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934.  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  appHcation  from  the  City 
of  Battle  Creek,  Michigan,  grantee  of 
Foreign-Trade  Zone  No.  43,  for 
authority  to  expand  its  general-purpose 
zone  to  include  a  site  at  the  St.  Joseph 
River  Harbor  Development  Area,  Benton 
Harbor  (Berrien  County),  Michigan, 
adjacent  to  the  Battle  Creek  Customs 
port  of  entry,  was  filed  by  the  Foreign- 
Trade  Zones  (FTZ)  Board  on  May  7, 
1996  (Docket  37-96,  61  FR  25190,  5/20/ 
96); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  has  found  that  the 
requirements  of  the  Act  and  the 
regulations  are  satisfied,  and  that  the 
proposal  is  in  the  public  interest; 

Now.  Therefore,  the  Board  hereby 
orders: 

The  grantee  is  authorized  to  expand 
its  zone  as  requested  in  the  application, 
subject  to  the  Act  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington.  IX:,  this  20th  day  of 
line  1997. 
Jefl&^  P.  Bialos. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

Attest: 
)ohn  I.  Da  Ponte,  Ir., 
Executive  Secretary. 
[PR  Doc.  97-17394  Filed  7-2-97;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTME^n•  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  902] 

Expansion  of  Foreign-Trade  Zone  181; 
Akron-Canton,  Ohio 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  Jime  18, 
1934,  as  amended  (19  U.S.C.  81a-81u). 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order 

Whereas,  an  application  from  the 
Akron-Canton  Regional  Airport 


Authority,  grantee  of  Foreign-Trade 
Zone  181,  for  authority  to  expand 
Foreign-Trade  Zone  181  to  include  sites 
in  Trumbull,  Columbiana  and  Stark 
Counties,  Ohio,  was  filed  by  the  Board 
on  July  8, 1996  (FTZ  Docket  56-96,  61 
FR  37442.  7/18/96);  and, 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
hndings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  181  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28,  and  subject  to  the  standard 
2,00G-acre  activation  limit. 

Signed  at  Washington,  DC,  this  20th  day  of 
June  1997. 
Je&ey  P.  Bialos, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman. 
Foreign-Trade  Zones  Board. 

Attest: 
)ohnJ.  DaPonte.  )r.. 
Executive  Secretary. 
[FR  Doc.  97-17396  Filed  7-2-97;  8:45  am] 
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Whereas,  the  Board  adopts  the 
findings  and  recommendation  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and  the 
Board's  regulations  are  satisfied  and  that 
the  proposal  is  in  the  public  interest; 

Now,  Therefore,  the  Board  hereby 
approves  the  request  subject  to  the  Act 
and  the  Board's  regulations,  including 
§  400.28,  for  a  five-year  period  (until 
12-31-02),  subject  to  extension  upon 
review. 

Signed  at  Washington,  DC.  this  20th  day  of 
June  1997. 
Jeffi?ey  P.  Bialos, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr. 
Executive  Secretary. 

(FR  Doc.  97-17392  Filed  7-2-97;  8:45  am] 
BILLING  C006  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  900] 

Approval  For  Manufacturing  Authority; 
Quoizel,  Inc.  (Lighting  Fixtures);  Within 
Foreign-Trade  Zone  21 ;  Charleston, 
South  Carolina 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934.  as  amended  (19  U.S.C.  81a- 
81u)(the  Act),  the  Foreign-Trade  Zones 
Board  (the  Board)  adopts  the  following 
Order: 

Whereas,  §  400.28(a)(2)  of  the  Board's 
regulations,  requires  approval  of  the 
Board  prior  to  commencement  of  new 
manufacturing/processing  activity 
within  existing  zone  facilities; 

Whereas,  the  South  Carolina  State 
Ports  Authority,  grantee  of  FTZ  21 ,  has 
requested  authority  imder  §  400.28(a)(2) 
of  the  Board's  regulations  on  behalf  of 
Quoizel,  Inc..  to  manufacture  lighting 
fixtiu^s  under  zone  procedures  within 
FTZ  21.  Charleston.  South  Carolina 
(filed  5-8-96;  FTZ  Doc.  38-96,  61  FR 
25190.  5-20-96);  and. 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  905] 

Expansion  of  Foreign-Trade  Zone  21, 
Charleston,  South  Carolina,  Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the 
South  Carolina  State  Ports  Authority, 
grantee  of  Foreign-Trade  Zone  21, 
Charleston.  South  Carolina,  area,  for 
authority  to  expand  FTZ  21 — Site  8  at 
Wando  Park  in  Mount  Pleasant,  South 
Carolina,  was  filed  by  the  Board  on 
August  9,  1996  (FTZ  Docket  62-96,  61 
FR  43229,  8/21/96); 

Whereas,  notice  inviting  public 
comment  was  given  in  Federal  Register 
and  the  application  has  been  processed 
pursuant  to  the  FTZ  Act  and  the  Board's 
regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now,  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  21 — 
Site  8  is  approved,  subject  to  the  Act 
and  the  Board's  regulations,  including 
Section  400.28,  and  subject  to  the 
standard  2,000-acre  activation  limit  for 
the  overall  zone  project. 


Signed  at  Washington,  DC,  this  20th  day  of 
June  1997. 

Jeffrey  P.  Bialos, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 

Attest: 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

[FT^  Doc.  97-17395  Filed  7-2-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-659-001] 

Certain  Refrigeration  Compressors 
From  the  Republic  of  Singapore:  Final 
Results  of  Countervailing  Duty 
Administrative  Review 

AGENCY:  International  Trade 
Administration/Import  Administration/ 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 

Review. 

'      

SUMMARY:  On  August  29,  1996,  the 
Department  of  Commerce  published  the 
preliminary  results  of  its  administrative 
review  of  the  agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressors  from 
the  Republic  of  Singapore. 

In  our  preliminary  results  of  review, 
we  preliminarily  determined  that  the 
signatories  to  the  suspension  agreement 
complied  with  the  terms  of  the 
suspension  agreement  during  the  period 
of  review.  We  gave  interested  parties  an 
opportunity  to  comment  on  otu 
preliminary  results. 

We  have  now  completed  this  review, 
the  twelfth  review  of  this  Agreement, 
and  determine  that  the  Government  of 
the  Republic  of  Singapore  (COS). 
Matsushita  Refrigeration  Industries 
(Singapore)  Pte.  Ltd.  (MARIS),  and  Asia 
Matsushita  Electric  (Singapore)  Pte.  Ltd. 
(AMS).  the  signatories  to  the  suspension 
agreement,  have  complied  with  die 
terms  of  the  suspension  agreement 
during  the  period  April  1,  1994  through 
March  31,  1995.  Based  on  our  analysis 
of  the  comments  received,  we  have 
changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

EFFECTIVE  DATE:  July  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Boiling  or  Jean  Kemp,  Office  of 
AD/CVD  Enforcement,  Group  III. 
International  Trade  Administration, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  20230;  telephone: 
(202)482-3793. 


SUPPLEMENTARY  INFORMATION: 

Applicable  Statutes  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Departments  regulations  are  in 
reference  to  the  provisions  as  they 
existed  on  or  after  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  of  1930  (the  Tariff  Act) 
in  accordance  with  the  Uruguay  Round 
Agreements  Act  (URAA). 

Background 

On  August  29,  1996.  the  Department 
of  Commerce  (the  Department) 
published  in  the  Federal  Register  (61 
FR  45402-04)  the  preliminary  results  of 
its  administrative  review  of  the 
agreement  suspending  the 
countervailing  duty  investigation  on 
certain  refrigeration  compressors  from 
the  Republic  of  Singapore  (48  FR  51 167, 
November  7,  1983).  We  received 
comments  from  interested  parties  on  our 
preliminary  results.  Also,  the 
Department  sent  out  supplemental 
questionnaires  on  December  10,  1996 
and  January  14,  1997.  to  obtain 
additional  information  on  the  Finance 
and  Treasury  Center  (FTC)  program. 
Petitioner  provided  comments  to 
respondents'  supplemental 
questionnaires  on  January  8  and 
February  5.  1997.  We  have  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  hermetic  refrigeration 
compressors  rated  not  over  one-quarter 
horsepower  from  Singapore.  This 
merchandise  is  currently  classified 
under  Harmonized  Tariff  Schedule 
(HTS)  item  number  8414.30.40.  The 
HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

The  review  covers  the  period  April  1, 
1994  through  March  31,  1995,  and 
includes  three  programs.  The  review 
covers  one  producer  and  one  exporter  of 
the  subject  merchandise,  MAiy  .Lnd 
AMS,  respectively.  These  two 
companies,  along  with  the  GOS,  are  the 
signatories  to  the  suspension  agreement. 

Under  the  terms  of  the  suspension 
agreement,  the  GOS  agrees  to  offset 
completely  the  amount  of  the  net 
bounty  or  grant  (subsidy)  determined  by 
the  Department  in  this  proceeding  to 
exist  with  respect  to  the  subject 
merchandise.  The  offset  entails  the 
collection  by  the  GOS  of  an  export 
charge  applicable  to  the  subject 
merchandise  exported  on  or  after  the 


effective  date  of  the  agreement.  See 
Certain  Refrigeration  Compressors  from 
the  Republic  of  Singapore:  Suspension 
of  Countervailing  Duty  Investigation,  48 
FR  51167,  51170  (November  7.  1983). 

Analysis  of  Comments  Received 

We  preliminarily  determined  that  the 
signatories  to  the  suspension  agreement 
complied  with  the  terms  of  the 
suspension  agreement  during  the  period 
of  review  (POR).  We  invited  interested 
parties  to  comment  on  the  preliminary 
results.  We  received  comments  from  die 
respondents,  MARIS  and  AMS,  and  the 
petitioner,  Tecumseh  Products 
Company. 

Respondents  argue  that  the  FTC 
program  is  not  countervailable  for  three 
reasons:  (1)  it  is  associated  only  with 
services,  not  goods;  (2)  its  benefits  are 
"tied"  to  the  provision  of  financial 
services  to  entities  outside  Singapore 
and  therefore  the  subsidy  does  not 
benefit  subject  merchandise;  and  (3)  it  is 
not  specific.  We  address  each  of  these 
arguments  as  separate  comments  below. 

Comment  1:  Respondents  state  that 
only  services  provided  to  offshore 
companies  can  receive  preferential  tax 
treatment  under  the  FTC  program. 
Because  the  FTC  program  is  tied  to 
these  services,  they  argue,  it  is  not 
possible  for  the  subject  merchandise  to 
receive  countervailable  benefits  from 
AMS's  FTC  program.  Respondents  note 
that  the  FTC  program  approval  letter 
authorizing  AMS  to  be  taxed  at  a 
concessionary  rate  on  profits  from  the 
provision  of  these  services  states  that 
"the  qualifying  network  companies 
shall  be  the  subsidiaries,  branches, 
associates  or  related  companies  outside 
Singapore,  "  which  have  received 
approval  from  the  proper  authority  in 
Singapore  for  the  purposes  of  the  FTC 
incentive. 

Respondents  argue  that  the  GOS 
stated  in  its  questionnaire  response  that 
"the  tax  benefits  of  the  program 
explicitly  do  not,  by  law  and  under  the 
terms  of  AMS'  FTC  approval,  benefit 
either  MARIS  or  the  subject 
merchandise."  Respondents  note  that 
the  Department  has  found  in  previous 
cases  that  where  a  company  receives  a 
grant  on  terms  that  prevent  any  benefit 
from  flowing  to  the  subject 
merchandise,  the  program  does  not 
provide  a  countervailable  benefit.  See 
Live  Swine  from  Canada.  Preliminary 
Results  of  Countervailing  Duty 
Administrative  Review:  61  FR  26879 
(May  29,  1996).  Also,  respondents  point 
out  that  the  Department  determined  that 
equity  infusions  which  were  made  to 
VEW,  a  related  company  that  did  not 
produce  subject  merchandise,  were 
specifically  tied  by  law  to  VEW,  and 
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hence  could  not  benefit  the  subject 
merchandise.  See.  Certain  Carbon  Steel 
Products  from  Austria.  Final 
Determination  ("Austrian  Steel];  50  FR 
33369  (August  19.  1985).  Lastly, 
respondents  state  that  the  Department 
determined  that  where  the  "export 
subsidies  are  explicitly  tied  to  non- 
subject  merchandise  (i.e.,  export  to  third 
countries),  •   *   *  the  subsidies  do  not 
benefit  subject  merchandise,"  and  hence 
are  not  countervailable.  See  Roses  and 
Other  Cut  Flowers  from  Colombia: 
Miniature  Carnations  from  Colombia, 
Final  Results  of  Countervailing  Duty 
Administrative  Reviews  of  Suspended 
Investigations  ("Flowers"].  61  FR  45941 
(August  30,  1996). 

Petitioner  argues  that  the  tax  savings 
received  by  AMS  are  not  "tied"  to  FTC 
centers,  but  rather  accrue  to  the 
company  as  a  whole  and  thus  to  all 
goods  manufactured,  produced  or 
exported  by  the  company.  Petitioner 
argues  that  the  Department's  treatment 
of  the  FTC  program  (i.e.,  tax  relief)  is 
similar  to  a  grant  program  countervailed 
in  Certain  Hot-Rolled  Lead  and  Bismuth 
Carbon  Steel  Products  from  the  United 
Kingdom.  Final  Results.  60  FR  54841 
(October  26.  1995).  In  that  case,  the 
Department  stated  that  "the  grants 
benefit  the  entire  operations  of  the 
company  and  are  appropriately 
allocated  to  total  sales  of  the  company." 
60  FR  at  54841.  Additionally,  petitioner 
states  that  the  administrative  decisions 
cited  by  respondents  are  inapplicable  to 
this  case.  For  example,  Ijve  Swine  from 
Canada  involved  "interest-free  cash 
advances  on  loans"  that  are  made 
pursuant  to  legislation  that  "specifically 
statefs]  that  the  advances  are  to  be  used 
for  crops  that  are  sold,  not  used  on  the 
farm."  Petitioner  states  that  this 
arrangement  tied  benefits  to  specific 
products,  whereas  the  savings  from  the 
FTC's  program's  coiicessionary  tax  rate 
flow  to  the  company  and  all  its 
products.  Although  the  Department 
rejected  a  claim  in  Austrian  Steel  that  a 
specifically  tied  subsidy  program 
should  be  countervailed  against  the 
company  as  a  whole,  the  FTC  program, 
petitioner  claims,  is  not  a  specifically 
tied  program.  Petitioner  maintains  that 
benefits  received  by  AMS  (i.e., 
increased  net  income)  are  not 
specifically  tied  by  law,  but  accrue  to 
the  entire  company.  Finally,  petitioner 
argues  that  Flowers  is  also  inapplicable 
to  this  case.  In  Flowers,  petitioner  notes, 
the  Department  did  not  allocate  tied 
benefits  across  the  subject  company's 
total  sales;  in  this  case,  petitioner 
claims,  the  benefits  are  untied,  and 
therefore  do  accrue  to  the  entire 
company.  Thus,  petitioner  asserts  that 


the  Department  correctly  applied  its 
methodology  and  allocated  the  benefit 
received  by  AMS  to  that  company's  total 
sales. 

Department's  Position:  The 
information  on  the  record  does  not 
support  a  finding  that  the  preferential 
tax  treatment  authorized  for  certain 
services  performed  by  AMS'  FTC 
bestows  a  countervailable  benefit  on  the 
production  or  exportation  of  the  subject 
merchandise.  The  Singapore  Income 
Tax  Act,  Section  43G  (Singaporean  law) 
specifies  that  an  "FTC  may  provide 
qualifying  activities  carried  out  on  its 
own  account  as  may  be  prescribed  or 
such  prescribed  qualifying  services  as 
may  be  provided  to  its  offices  and 
associated  companies  where  such 
offices  and  associated  companies  are 
outside  of  Singapore."  All  of  the 
affiliated  parties  which  qualified  for 
these  services  were  located  outside  of 
Singapore.  Furthermore,  the  record 
indicates  that:  (1)  Singaporean  law  does 
not  permit  AMS  to  claim  preferential 
tax  treatment  on  financial  transactions 
for  entities  located  in  Singapore;  (2) 
under  the  Singaporean  Income  Tax 
Code,  it  would  be  tax  fraud  if  AMS 
attempted  to  take  a  tax  benefit  for  an 
unqualified  transaction  involving  the 
subject  merchandise;  and  (3)  the  COS 
does  not  permit  preferential  tax 
treatment  under  the  FTC  program  for 
any  activities  conducted  with  regard  to 
the  sale,  production,  or  export  of  the 
subject  merchandise  or  any 
merchandise  produced  in  Singapore. 
Because  preferential  tax  treatment 
under  the  FTC  program  is  provided 
solely  for  income  derived  from  financial 
services  performed  for  affiliated 
companies  located  outside  of  Singapore, 
and  because  these  types  of  financial 
services  for  which  preferential  tax 
treatment  can  be  claimed  are  not  the 
types  of  services  applicable  to  the 
production  or  sale  of  merchandise,  there 
is  no  basis  for  determining  that  the 
preferential  tax  treatment  of  FTC 
income  bestows  a  countervailable 
subsidy  on  the  subject  merchandise. 
Petitioner's  claim,  that  the  benefits 
from  the  FTC  tax  program  are  not  tied 
to  FTC  centers,  is  based  on  the  theory 
that  any  tax  savings  accrue  to  the 
company  as  a  whole,  and  thus,  in  part, 
to  subject  merchandise.  Petitioner 
appears  to  be  arguing  that  a  subsidy 
provided  to  certain  specified  service 
activities  of  a  firm,  as  opposed  to  certain 
specified  production  activities  of  a  firm, 
must  always  be  attributed  to  the 
merchandise  produced  and  sold  by  a 
firm,  and  must,  therefore  always  be 
countervailed. 

We  do  not  disagree  with  petitioner 
that  there  are  financial  services  that  are 


undertaken  during  the  course  of 
producing  and  selling  merchandise 
(such  as  financing  of  input  purchases, 
financing  of  sales,  financing  the 
purchase  of  capital  equipment  among 
many  others).  Specific  benefits 
bestowed  for  the  performance  of  these 
types  of  services  could  certainly  be 
attributed  to  production  and  sales  of 
merchandise.  However,  as  noted  above, 
the  concessionary  tax  rate  authorized  for 
AMS's  FTC  income  does  not  include 
preferential  tax  treatment  of  financial 
services  with  respect  to  production  or 
sale  of  merchandise  produced  in 
Singapore.  Because  the  COS  does  not 
allow  preferential  tax  treatment  of  any 
AMS'  FTC  services  provided  in 
connection  with  companies  producing 
or  selling  merchandise  in  Singapore,  we 
find  that  the  FTC  program  does  not 
confer  a  countervailable  subsidy  on  the 
production  or  export  of  subject 
merchandise. 

Comment  2:  Respondents  argue  that 
the  suspension  agreement,  U.S.  law,  and 
the  WTO  Agreements  all  provide  that 
countervailing  duties  only  may  be 
imposed  with  regard  to  goods,  and  not 
services,  and  that  thus  the  FTC  program 
is  not  countervailable  because  it 
pertains  to  services,  and  not 
manufactured  goods. 

Petitioner  argues  that  the  statute 
requires  the  Department  to  countervail 
benefits  received  by  a  company  in  the 
form  of  reduced  taxation,  without  regard 
to  whether  those  benefits  are  provided 
for  production.  Thus,  petitioner  asserts, 
current  U.S.  law  allows  the  Department 
to  countervail  benefits  such  as  those 
conferred  by  the  FTC  program. 
Therefore,  petitioners  argue,  the 
Department  can  countervail  tax  savings 
AMS  derives  from  its  income  received 
from  the  FTC  program. 

Department's  Position:  We  agree  that 
benefits  associated  with  certain 
financial  services  may  bestow  a 
countervailable  subsidy  on  subject 
merchandise  under  certain  conditions. 
However,  in  this  case,  there  is  no 
countervailable  benefit  on  subject 
merchandise,  as  explained  in  the 
Department's  Position  on  Comment  1 
above. 

Comment  3:  Respondents  argue  that 
the  Department  should  revisit  its  earlier 
determination  regarding  the  specificity 
of  the  FTC  program  and  find  the 
program  not  specific  based  on  the 
greater  number  of  companies  receiving 
tax  benefits  under  the  FTC  program  in 
the  tenth  review,  on  the  extent  of 
diversification  of  economic  activities 
within  the  jurisdiction  of  the  authority 
providing  the  subsidy,  and  the  length  of 
time  during  which  the  subsidy  program 
has  been  in  operation. 
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Petitioner  cites  section  1677(5A)  of 
the  Act  and  section  355.43(b)  of  the 
IDepartment's  proposed  regulations,  and 
affirms  that  the  FTC  program  is  specific 
and  countervailable  by  virtue  of  being 
used  by  what  is  still  a  limited  number 
of  companies  and  industries. 

Department's  Position:  The 
Department  previously  found  benefits 
from  the  FTC  program  to  be  specifically 
provided.  See,  Certain  Refrigeration 
Compressors  from  the  Republic  of 
Singapore;  Final  Results  of 
Countervailing  Duty  Administrative 
Review,  61  FR  10315  (March  13,  1996) 
and  Certain  Refrigeration  Compressors 
from  the  Republic  of  Singapore;  Final 
Results  of  Countervailing  Duty 
Administrative  Review,  61  FR  44296 
(August  28,  1996).  However,  because  we 
have  found  that  the  program  does  not 
bestow  a  countervailable  subsidy  on  the 
subject  merchandise,  we  need  not 
address  the  comments  on  specificity 
raised  by  respondents  and  petitioner  in 
this  review.  Please  see  Department's 
Position  on  Comment  1  above. 

Final  Results  of  Review 

We  determine  that  the  signatories  to 
the  suspension  agreement  have 
complied  with  the  terms  of  the 
suspension  agreement,  including  the 
payment  of  the  provisional  export 
charge  for  the  review  period.  From  April 
1, 1994,  through  March  31,  1995,  a  rate 
of  5.52  percent  was  in  effect. 

We  determine  the  net  subsidy  to  be 
1.80  percent  of  the  f.o.b.  value  of  the 
merchandise  for  the  April  1,  1994 
through  March  31,  1995  review  period. 
Following  the  methodology  outlined  in 
secdon  B.4  of  the  agreement,  the 
Department  determines  that,  for  the 
period  of  review,  a  negative  adjustment 
may  be  made  to  the  provisional  export 
charge  rate  in  effect.  The  adjustment 
will  equal  the  difference  between  the 
provisional  rate  in  effect  during  the 
review  period  and  the  rate  determined 
in  this  review,  plus  interest.  For  this 
period  the  GOS  may  refund  or  credit,  in 
accordance  with  section  B.4.C  of  the 
agreement,  the  difference  to  the 
companies,  plus  interest,  calculated  in 
accordance  with  section  778(b)  of  the 
Tariff  Act. 

The  Department  intends  to  notify  the 
GOS  that  the  provisional  export  charge 
rate  on  all  exports  of  the  subject 
merchandise  to  the  United  States  with 


Outward  Declarations  filed  on  or  after 
the  date  of  publication  of  the  final 
results  of  this  administrative  review 
shall  be  1.80  percent  of  the  f.o.b.  value 
of  the  merchandise. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  355.34(d).  Timely  written 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  termS  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  section  355.22  of  the  Department's 
regulations  (19  CFR  355.22(1994)). 

Dated;  June  25.  1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

(FR  Doc.  97-17397  Filed  7-2-97;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

National  Rre  Codes:  Request  for 
Proposals  for  Revision  of  Codes  and 
Standards 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Commerce. 

ACTION:  Notice  of  request  for  proposals. 

SUMMARY:  The  NaUonal  Fire  Protection 
Association  (NFPA)  proposes  to  revise 
some  of  its  fire  safety  codes  and 
standards  and  requests  proposals  from 
the  public  to  amend  existing  NFPA  fire 
safety  codes  and  standards.  The  purpose 
of  this  request  is  to  increase  public 
participation  in  the  system  used  by 
NFPA  to  develop  its  codes  and 
standards. 

The  publication  of  this  notice  of 
request  for  proposals  by  the  National 
Institute  of  Standards  and  Technology 
(NIST)  on  behalf  of  NFPA  is  being 
undertaken  as  a  public  service.  NIST 
does  not  necessarily  endorse,  approve, 
or  recommend  any  of  the  standards 
referenced  in  the  notice. 


DATES:  Interested  persons  may  submit 
proposals  on  or  before  the  dates  listed 
with  the  standards. 

ADDRESSES:  Casey  C.  Grant,  Secretary, 
Standards  Council,  NFPA.  1 
Batterymarch  Park,  Quincy, 
Massachusetts  02269-9101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Casey  C.  Grant,  Secretary,  Standards 
Council,  at  above  address,  (617)  770- 
3000. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Fire  Protection 
Association  (NFPA)  develops  fire  safety 
codes  and  standards  which  are  known 
collectively  as  the  National  Fire  Codes. 
Federal  agencies  frequentiy  use  these 
codes  and  standards  as  the  basis  for 
developing  Federal  regulations 
concerning  fire  safety.  Often,  the  Office 
of  the  Federal  Register  approves  the 
incorporation  by  reference  of  these 
standards  under  5  U.S.C.  552(a)  and  1 
CFR  Part  51. 

Request  for  Proposals 

Interested  persons  may  submit 
amendments,  supported  by  written  data, 
views,  or  arguments  to  Casey  C.  Grant, 
Secretary,  Standards  Council,  NFPA,  1 
Batterymarch  Park,  Quincy. 
Massachusetts  02269-9101.  Proposals 
should  be  submitted  on  forms  available 
from  the  NFPA  Codes  and  Standards 
Administration  Office. 

Each  person  must  include  his  or  her 
name  and  address,  identify  the 
document  and  give  reasons  for  the 
proposal.  Proposals  received  before  or 
by  5:00  PM  local  time  on  the  closing 
date  indicated  will  be  acted  on  by  the 
Committee.  The  NFPA  will  consider  any 
proposal  that  it  receives  on  or  before  the 
date  listed  with  the  codes  or  standard. 

At  a  later  date,  each  NFPA  Technical 
Committee  will  issue  a  report  which 
will  include  a  copy  of  written  proposals 
that  have  been  received  and  an  account 
of  their  disposition  of  each  proposal  by 
the  NFPA  Committee  as  the  Report  on 
Proposals.  Each  person  who  has 
submitted  a  written  proposal  will 
receive  a  copy  of  the  report. 

Authortty:  15  U.S.G.  272. 
Dated:  )une  26, 1997. 
Elaine  Bunten -Mines, 

Director,  Program  Office. 


NFPA  ^to. 


NFPA11A-1994 
NFPA  13-1996  .. 
NFPA  13D-1996 


Title 


Medium-  and  High-Expansion  Foam  Systems  _ 

Installation  of  Sprinkler  Systems  

Installation  of  ^nWer  Systems  in  One-  and  Tvoo-Family  Dwellings  and 
Manufactured  Homes. 


Proposal 
closing  date 


8/1/97 

1/2/98 
1/2/98 
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NFPA  14-1996 
NFPA  16-1995 


NFPA  16A-1994 
NFPA  30-1996  .. 
NFPA  30A- 1996 
NFPA  32-1996  .. 
NFPA  33-1995  .. 
NFPA  34-1995  .. 


NFPA  49-1994  ... 
NFPA  50A-1994  . 
NFPA  50B- 1994  . 
NFPA51B-1994  . 
NFPA  54-1996  ... 
NFPA  57-1996  ... 
NFPA  59A-1 996  . 
NFPA  61-1995  ... 
NFPA  70E-1995. 
NFPA  72-1996  ... 
NFPA  75-1995  ... 
NFPA  77-1993  ... 
NFPA  82-1994  ... 
NFPA  86-1995  ... 
NFPA  86C-1 995 
NFPA  86D-1 995 
NFPA  91-1995  ... 
NFPA  92A-1 996. 
NFPA  92B- 1995, 
NFPA  101-1997  , 
NFPA  102-1995  , 

NFPA  120-1994  , 
NFPA  123-1995  , 
NFPA  220-1995  , 
NFPA  251-1995 
NFPA  252-1995 
NFPA  253-1995 

NFPA  255-1996 
NFPA  257-1996 
NFPA  269-1996 
NFPA  297-1995 
NFPA  325-1994 

NFPA  326-1993 
NFPA  327-1993 
NFPA  328-1992 


NFPA  No. 


NFPA  329-1992  .. 
NFPA501C-1996 
NFPA  501 D-1 996 

NFPA  520-P*  

NFPA  655-1993  .. 
NFPA  701-1996  .. 

NFPA  721-P'  

NFPA  750-1996  .. 
NFPA  850-1996  .. 


NFPA  851-1996  „ 

NFPA  1221-1994  „ 

NFPA  1231-1993  

NFPA  1470-1994  ».. 

NFPA  1670-P'  

NFPA  1901-1996  ;.. 

NFPA  1936-P'  

NFPA  1971-1997  

NFPA  1976-1992  

NFPA  1983-1995  

NFPA  2001-1996  

NFPA  8502-1995  


Title 


Installation  of  Standpipe  and  Hose  Systems 

Installation  of  Deluge  Foam-Water  Sprinkler  and  Foam-Water  Spray 
Systems 

Installation  of  Closed-Head  Foam-Water  Sprinkler  Systems  

Flammable  and  Combustible  Liquids  Code 

Atuomotive  and  Manne  Service  Station  Code  

Drycleaning  Plants  

Spray  Application  Using  Flammable  or  Combustible  Materials  

Dipping  and  Coating  Processes  Using  Flammable  or  Combustible  Liq- 
uids. 

Hazardous  Chemicals  Data  ~ 

Gaseous  Hydrogen  Systems  at  Consumer  Sites 

Liquefied  Hydrogen  Systems  at  Consumer  Sites 

Cutting  and  Welding  Processes  

National  Fuel  Gas  Code  

Lk^uefied  Natural  Gas  (LNG)  Vehicular  Fuel  Systems 

Liquefied  Natural  Gas  (LNG)  

Fires  and  Dust  Explosions  in  Agricultural  and  Food  Products  Facilities  ... 

Electrical  Safety  Requirements  for  Employee  Workplaces 

National  Fire  Alarm  Code  

Electronic  Computer/Data  Processing  Equipment  

Static  Electricity 

Irujinerators  and  Waste  and  Linen  Handling  Systems  and  Equipment 

Ovens  and  Furnaces  

Industrial  Furnaces  Using  a  Special  Processing  Atmosphere  

Industrial  Furnaces  Using  Vacuum  as  an  Atmosphere — .~ 

Exhaust  Systems  for  Air  Conveying  Materials  » 

Smoke-Control  Systems  - 

Smoke  Management  Systems  in  Malls,  Atria,  and  Large  Areas  

Safety  to  Life  from  Fire  m  Buildings  and  Structures  

Grandstands,  Folding  and  Telescopic  Seating.  Tents,  and  Membrane 
Structures. 

Coal  Preparation  Plants « 

Underground  Bituminous  Coal  Mines -... — . 

Types  of  Building  Construction  

Fire  Endurance  of  Building  Construction  and  Matenals 

Fire  Tests  of  Door  Assemblies  

Critical  Radiant  Flux  of  Floor  Covering  Systems  Using  a  Radiant  Heat 
Energy  Source. 

Surface  Burning  Charactenstics  of  Building  Matenals  

Fire  Test  for  Windov*^  and  Glass  Block  Assemblies  

Toxic  Potency  Data  for  Use  in  Fire  Hazard  Modeling 

Principles  and  Practices  for  Communications  Systems  

Fire  Hazard  Properties  of  Flammable  Liquids,  Gases,  and  Volatile  Sol- 
Ids. 

Underground  Storage  Tanks  

Cleaning  or  Safeguarding  Small  Tanks  and  Containers  Without  Entry  .... 

Flammable  and  Combustible  Liquids  and  Gases  in  Manholes,  Sewers, 
and  Similar  Underground  Structures. 

Underground  Releases  of  Flammable  and  Combustible  Liquids  

Recreational  Vehicles  

Recreational  Vehicle  Parks  and  Campgrounds 

Subterranean  Space  - 

Sulfur  Fires  and  Explosions - ~.." ~ 

Fire  Tests  for  Flame-Resistant  Textiles  and  Rims - 

Fuel  Gas  Warning  Equipment  

Water  Mist  Fire  Protection  Systems  

Fire  Protection  lor  Electric  Generating  Plants  and  High  Voltage  Direct 
Current  Converter  Stations. 

Hydroelectric  Generating  Plants  

Public  Fire  Service  Communication  Systems - 

Water  Supplies  lor  Suburban  and  Rural  Fire  Fighting  

Search  and  Rescue  Training  for  Structural  Collapse  Incklents  

Operations  and  Training  for  Technical  Rescue  Incidents  ~.. 

Automotive  Fire  Apparatus  ~ 

Hydraulic  Powered  Rescue  Tools  

Protective  Ensemble  tor  Structural  Fire  Fighting 

Protective  Clothing  for  Proximity  Fire  Fighting  

Fire  Service  Life  Safety  Rope  and  System  Components 

Clean  Agent  Fire  Extinguishing  Systems 

Furnace  Explosions/Implosions  in  Multiple  Burner  Boilers  


Proposal 
closing  date 


1/2/987 
7/18/97 

7/18/97 

8/1/97 

8i/1/97 

1/2/98 

12/5/97 

12/5/97 

9/2/97 

9/2/97 

9/2/97 

7/18/97 

1/2/98 

1/2/98 

1/2/98 

1/2/98 

7/3/98 

11/14/97 

7/18/97 

12/5/97 

7/18/97 

1/2/98 

1/2/98 

1/2/98 

7/18/97 

1/2/98 

1/2/98 

4/3/98 

4/3/98 

7/18/97 

7/18/97 

1/2/98 

7/3/98 

9/2/97 

7/3/98 

7/3/98 
7/3/98 
7/3/98 
1/2/98 
9/2/97 

1/2/98 
1/2/98 
1/2/98 

1/2/98 

7/18/97 

9/5/97 

7/18/97 

7/18/97 

7/18/97 

8/14/98 

1/2/98 

7/3/98 

7/3/98 

1/2/98 

1/2/98 

7/18/97 

7/18/97 

1/2/98 

1/2/98 

1/2/98 

1/2/98 

1/2/98 

1/2/98 

7/18/97 


'  P  Proposed  NEW  drafts  are  available  from  ttie  NFPA  Codes  and  Standards  Administration,  1  Batteryrrarch  Park.  Quincy.  MA  02269. 
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(PR  Doc.  97-17445  Filed  7-2-97;  8:45  ami 
BIUJ^4G  CODE  3610-13-M 

DEPARTMENT  OF  COMMERCE 

National  Oc««iic  and  Atmospheric 
Administration 

n.D.  062097A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  will  hold  a 
meeting  of  its  Precious  Corals  Plan 
Team. 

DATES:  The  meeting  will  be  held  on  July 
29,  1997,  from  1:00  p.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hawaii  Department  of  Land  and 
Natural  Resources,  1151  Punchbowl, 
Rm.  132,  Honolulu,  HI;  telephone:  (808) 
522-8224. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 

SUPPLEMENTARY  INFORMATKM:  The 
Council's  Precious  Corals  Plan  Team 
will  hold  a  meeting  to  discuss  state  and 
Federal  permits  for  American 
Deepwater  Engineering;  the  consistency 
of  state  and  Fedend  regulations  for 
harvesting  precious  corals  in  Hawaii; 
and  a  draft  amendment  to  the  Coimcil's 
Precious  Corals  Fishery  Management 
Plan  that  would  establish  a  framework 
process  for  established  management 
measures,  including  quotas  and  gear 
restrictions. 

Special  Accommodatioiu 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  langu^e  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  June  23. 1997. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-17420  Filed  7-2-97;  8:45  am] 

BILUNG  CODE  3610-22-f 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.O.  062397B] 

Endangered  Species;  Penrnits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTKM:  Receipt  of  an  application  for  a 
scientific  research  permit  (P649). 

SUMMARY:  Notice  is  hereby  given  that 
Rick  Golden,  a  fishery  biologist 
employed  by  the  Umpqua  National 
Forest  at  Idleyld  Park,  OR,  has  apphed 
in  due  form  for  a  permit  that  would 
authorize  a  take  of  an  endangered 
species  for  scientific  research. 
DATES:  Written  comments  or  requests  for 
a  public  hearing  on  this  application 
must  be  received  on  or  before  August  4. 
1997. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713- 
1401);  and 

Protected  Resources  Division,  F/ 
NW03,  NMFS,  525  NE  Oregon  Street, 
Suite  500,  Portland,  OR  97232-4169 
(503-230-5400). 

Written  comments  or  requests  for  a 
public  hearing  should  be  submitted  to 
the  Chief,  Protected  Resources  Division. 
Portiand. 

SUPPLEMENTARY  information:  Rick 
Golden  requests  a  permit  under  the 
authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
227). 

Rick  Golden  (P649)  requests  a  3-year 
permit  for  an  annual  take  of  adult  and 
juvenile,  endangered.  Umpqua  River 
cutthroat  trout  [Oncorhynchus  clarki 
clarki)  associated  with  research 
designed  to  determine  whether  the  fish 
is  present  in  the  Fish  Creek  watershed. 
Fish  Creek  is  a  tributary  of  the  upper 
North  Umpqua  River  in  southwest 
Oregon.  Anecdotal  evidence  suggests 
that  anadromous  cutthroat  trout  were 
historically,  and  may  still  be  present  in 
the  Fish  Creek  watershed.  The  primary 
reason  for  determining  the  presence/ 
absence  of  resident  cutthroat  trout  in  the 
Fish  Creek  Basin  is  to  clarify  the  degree 
of  impact  that  projected  timber  harvests 
in  the  basin  would  have  on  ESA-listed 
cutthroat  trout.  The  research  also  has 


significance  in  ongoing  discussions  on 
whether  fish  passage  facilities  should  be 
constructed  at  Soda  Springs  Dam.  In 
addition,  knowledge  of  the  presence  of 
resident  cutthroat  trout  in  Fish  Creek 
above  Soda  Springs  Dam,  and 
information  concerning  the  size  and 
distribution  of  that  population,  vnU  be 
useful  to  NMFS  in  designating  critical 
habitat  and  designing  a  recovery  plan 
for  the  ESA-hsted  fish.  Rick  Golden 
proposes  to  observe  ESA-listed  fish  by 
snorkeling  and  to  capture  and  handle 
ESA-listed  fish  using  electroshocking. 
An  indirect  mortality  of  ESA-listed  fish 
associated  with  the  research  is  also 
requested. 

Those  individuals  requesting  a 
hearing  (see  ADDRESSES)  should  set  out 
the  specific  reasons  why  a  hearing  on 
this  application  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Assistant 
Administrator  for  Fisheries,  NOAA.  All 
statements  and  opinions  contained  in 
this  application  summary  are  those  of 
the  applicant  and  do  not  necessarily 
reflect  the  views  of  NMFS. 

Dated;  June  24.  1997. 
Nancy  Chn, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

(FR  Doc.  97-17421  FUed  7-2-97;  8:45  am] 

BIUJNQ  CODE  3S1fr-22-^ 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  oe2ee7A] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  scientific  research 
permit  no.  859-1373. 

SUMMARY:  Notice  is  hereby  given  that 
the  United  States  Air  Force,  30th  Space 
Wing,  Vandenberg  Air  Force  Base 
(VAFB),  California  93437-5320.  is 
hereby  authorized  to  take  California  sea 
lions  [Zahphus  calif omianus).  Pacific 
harbor  seals  [Phoca  vitulina  richardsi), 
and  northern  elephant  seals  (Mirounga 
angustirostris)  for  purposes  of  scientific 
research. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  offices: 

Permits  Division,  Office  of  Protected 
Resources,  NMFS. 
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1315  East- West  Highway,  Room 
13130,  Silver  Spring.  MD  20910  (301/ 
713-2289);  and 

Regional  Administrator,  Southwest 
501  West  Ocean  Boulevard.  Suite  4200. 
Long  Beach,  CA  90802-4213  (310/980- 

4001). 

SUPPLEMENTARY  INFORMATION:  On  May  5, 
1997,  notice  was  published  in  the 
Federal  Register  (62  FR  24^22)  that  the 
above-named  applicant  had  submitted  a 
request  for  a  scientific  research  permit 
to  capture,  chemically  sedate/ 
immobilize,  measure  auditory  brainstem 
response,  take  blood  samples,  flipper 
tag,  attach  telemetry  instruments,  and 
recapture  capture,  and  unintentionally 
harass  California  sea  lions  (Zalophus 
californianus],  Pacific  harbor  seals 
[Phoca  vitulina  richardsi],  and  northern 
elephant  seals  [Mirounga  angustirostris) 
in  order  to  determine  the  effects  of  noise 
from  rocket  launches  and  sonic  booms. 
Activities  are  to  be  conducted  over  a  5- 
year  period  in  the  vicinity  of  VAFB  and 
the  Northern  Channel  Islands.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq).  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  Part  216). 

Dated:  June  26. 1997. 
Ann  D.  Terbush. 

Chief.  Permits  and  Documentation  Division, 
Officeof  Protected  Resources,  National 
Marine  Fisheries  Service. 
IFR  Doc.  97-17419  Filed  7-2-97;  8:45  ami 

BILUNG  CODE  3S10-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Registration  Actions  by  National 
Futures  Association  With  Respect  to 
Floor  Brokers,  Floor  Traders  and 
Applicants  for  Registration  in  Either 
Category 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  and  order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission)  is 
authorizing  National  Futures 
Association  (NFA)  to  grant  the 
registration  of  any  applicant  for 
registration  as  a  floor  broker  (FB)  or 
floor  trader  (FT)  or  to  maintain  the 
registration  of  any  registered  FB  or  FT 
who  may  be  subject  to  statutory 
disqualification  from  registration 
without  forwarding  such  cases  to  the 
Commission  for  review.  The 
Commission  previously  had  directed 
NFA  to  stay  the  granting  of  registration 
and  provide  the  Commission  with  the 


opportunity  to  object  to  such  granting  of 
registration  where  an  applicant  for  FB  or 
FT  registration  has  a  disciplinary 
history  including  a  potential  statutory 
disqualification  from  registration,  but 
NFA  determined  that  registration 
should  be  granted,  either  with  or 
without  conditions.  The  Commission 
also  had  directed  NFA  to  provide  the 
Commission  with  the  opportunity  to 
object  to  maintaining  the  registration  of 
a  registered  FB  or  FT  with  certain  new 
disciplinary  history.  This  Order 
conforms  NFA's  authority  regarding  the 
FB  and  FT  registration  categories  to  the 
authority  delegated  by  the  Commission 
to  NFA  concerning  the  other  categories 
of  registration  under  the  Commodity 
Exchange  Act  (Act).' 
EFFECTIVE  DATE:  July  3.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  B.  Patent,  Associate  Chief 
Counsel;  Robert  P.  Shiner,  Assistant 
Director,  or  Natalie  A.  Markman, 
Attorney- Advisor.  Division  of  Trading 
and  Markets.  Commodity  Futures 
Trading  Commission.  Three  Lafayette 
Centre.  1155  21st  Street.  N.W.. 
Washington.  D.C.  20581.  Telephone: 
(202)418-5450. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Commission  previously  has 
issued  Orders  authorizing  NFA  to 
perform  registration  processing 
functions  with  respect  to  FBs  and  FTs. 
including:  (1)  Processing  and,  where 
appropriate,  granting  applications  for 
registration  under  the  Act;  (2)  issuing 
and  terminating,  where  appropriate, 
temporary  licenses;  (3)  processing  the 
triennial  review  of  registration 
information,  periodic  updates, 
terminations  of  trading  privileges  and 
requests  for  withdrawal  from 
registration;  (4)  establishing  and 
maintaining  systems  of  records 
regarding  FBs  and  FTs  and  serving  as 
the  official  custodian  of  those 
Commission  records;  and  (5)  denying, 
conditioning,  suspending,  modifying, 
restricting  or  revoking  the  registration  of 
any  FB,  FT  or  applicant  for  registration 
in  either  category.^  However,  the 
Commission  has  not  previously 
authorized  NFA  to  take  action  without 
Commission  review  that  would  either: 
(1)  Grant  registration,  with  or  without 
conditions,  with  respect  to  an 
application  for  registration  as  an  FB  or 
an  FT  where  the  applicant's  disciplinary 
history  includes  a  potential  statutory 


disqualification  ^  from  registration"  or 
(2)  maintain  registration,  either  with  or 
without  restrictions,  with  respect  to  a 
registered  FB  or  FT  with  new 
disciplinary  history.*  The  Commission 
noted  in  its  Order  published  on  August 
1,  1994  that  the  referral  of  these 
registration  matters  by  NFA  to  the 
Commission  was  only  a  "temporary 
requirement."*  By  the  Order  below 
issued  on  this  date,  the  Commission  is 
conforming  NFA's  authority  concerning 
the  FB  and  FT  registration  categories  to 
the  authority  delegated  by  the 
Commission  to  NFA  concerning  the 
other  categories  of  registration  under  the 
Act.^  However,  the  Commission  will 
continue  to  handle  any  matter  that 
already  has  been  referred  to  it  by  NFA. 
The  Commission  also  will  continue  to 
accept  or  act  upon  requests  for 
exemption  and  render  "no-action" 
opinions  with  respect  to  applicable 
registration  requirements. 

As  recommended  by  the  Commission 
in  its  February  1996  review  of  NFA's 
registration  fitness  program,  NFA  will 
provide  the  Commission  with  quarterly 
schedules  of  all  applicants  cleared  for 
registration  and  ail  registrants  whose 


'  7  U.S.C  1  et  seq.  (1994). 

J  51  FR  25929  (July  7,  1986):  51  FR  34490 
(September  29.  1986);  58  FR  19657  (April  15, 1993): 
59  FR  38957  (August  1,  1994). 


'The  grounds  for  statutory  disqualincation  are  set 
forth  in  Sections  8a  (2).  (3)  and  (4)  of  the  Act 

'When  the  Commission  issued  its  most  recent 
delegation  Order,  it  noted  that: 

|U)nless  the  Conunission  orders  otherwise  *   •   • 
if  NFA  determines  that  registration  should  be 
granted  in  such  a  case,  either  with  or  without 
conditions.  NFA  shall  transmit  the  file  to  the 
Commission  and  stay  the  granting  of  registration 
until  the  Commission  has  had  an  opportunity  to 
object  to  such  granting  of  registration.  59  FR  33957. 
38958  (footnote  omitted). 

See  also  id.  at  38959  nil. 

'The  Commission  noted  that: 

NFA  need  not  •   *   •  forward  to  the  Commission 
any  matter  related  to  an  FB,  FT  or  applicant  for 
registration  in  either  category  where  the  only  "yes" 
answer  to  a  disciplinary  history  question  relates  to 
a  single  arrest  where  there  was  no  subsequent 
conviction,  guiltv  plea  or  plea  of  nolo  contendere, 
or  a  single  misdemeanor  conviction  based  on 
conduct  unrelated  to  financial  market  activity  that 
predates  the  application  for  registration  by  at  least 
five  years,  provided  such  matter  is  disclosed  on  the 
registration  application  or  any  update  thereto.  If  a 
person  willfully  makes  any  materially  false  or 
misleading  statement  or  omits  to  state  any  material 
fact  in  his  registration  application  or  any  update 
thereto,  that  is  a  separate  ground  for  statutory 
disqualification  from  registration.  7  U.S.C.  12a(2)(G) 
and  12a(3)(G)(1994). 

•59  FR  38957.  38958  (footnote  omitted). 

^  The  Commission  previously  has  authorized  NFA 
to  perform  registration  processing  functions,  and  to 
take  adverse  registration  actions,  with  respect  to 
futures  commission  merchants,  introducing  brokers, 
commodity  pool  operators,  commodity  trading 
advisors,  leverage  transactions  merchants  and 
associated  persons  of  such  entities,  as  well  as 
applicants  for  registration  in  any  of  the 
aforementioned  categories.  See  48  FR  15940  (April 
13.  1983):  48  FR  35158  (August  3.  1983);  48  FR 
51809  (November  14,  1983);  49  FR  8226  (March  5, 
1984);  49  FR  39593  (October  9.  1984);  50  FR  34885 
(August  28.  1985);  54  FR  19594  (May  8.  1989);  and 
54  FR  41133  (October  5,  1989). 
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registration  is  maintained  without 
adverse  action  by  NFA's  Registration, 
Compliance,  Legal  Committee  despite 
potential  statutory  disqualifications.  In 
order  to  ensiue  appropriate  oversight, 
the  Commission  will  review  the 
schedules  to  determine  whether  it 
should  provide  further  guidance  to  NFA 
on  particular  issues  regarding 
registration  in  any  of  the  Commission's 
registration  categories.  In  addition,  the 
Commission  will  continue  to  monitor 
NFA  activities  through  periodic  rule 
enforcement  reviews. 

United  States  of  America 

Before  the  Commodity  Futures  Trading 
Commission,  Order  Authorizing  the 
Performance  of  Registration  Processing 
Functions 

I.  Authority  and  Background 

Section  8a(10)  of  the  Act*  provides 
that  the  Commission  may  authorize  any 
person  to  perform  any  portipn  of  the 
registration  functions  under  the  Act, 
notwithstanding  any  other  provision  of 
law,  in  accordance  with  rules  adopted 
by  such  person  and  submitted  to  tlie 
Commission  for  approval  or,  if 
applicable,  for  review  pursuant  to 
Section  17(j)  of  the  Act"  and  subject  to 
the  provisions  of  the  Act  applicable  to 
registrations  granted  by  the 
Commission.  Section  17(o)(l)  of  the 
Act  '0  provides  that  the  Commission 
may  require  NFA  to  perform 
Commission  registration  functions,  in 
accordance  with  the  Act  and  NFA  rules. 

Upon  consideration,  the  Commission 
has  determined  to  authorize  NFA, 
effective  July  3,  1997,  ta grant  or 
maintain,  either  with  or  without 
conditions  or  restrictions,  FB  or  FT 
registration  where  NFA  previously 
would  have  forwarded  such  a  case  to 
the  Commission  for  review  of 
disciplinary  history  in  order  to  provide 
the  Commission  with  an  opportunity  to 
object  to  such  granting  or  maintenance 
of  registration.  However,  the 
Commission  will  continue  to  handle 
any  matter  that  already  has  been 
referred  to  it  by  NFA.  The  Commission 
also  will  continue  to  accept  or  act  upon 
requests  for  exemption  and  render  "no- 
action"  opinions  with  respect  to 
applicable  registration  requirements. 
NFA  remains  subject  to  the  present 
requirement  that  it  monitor  compliance 
with  the  conditions  and  restrictions 
imposed  on  conditioned  and  restricted 
registrants. ' '  Such  conditions  and 
restrictions  are  designed  to  ensure 


•7  use.  12a(10)(1994). 
»7U.S.C.  21(j)(1994). 
"7  U.S.C.  21(o){l)  (1994). 
"  See  59  FTl  38957,  38958  n.6. 


compliance  with  the  Act  and 
Commission  regulations  and  typically 
include  sponsorship  and/or  an 
automatic  suspension  clause,  as  well  as 
a  dual  trading  prohibition  in  certain 
cases  involving  FBs.  Such  conditions  or 
restrictions  generally  are  imposed  for 
two  years. 

In  granting  and  maintaining 
registration  pursuant  to  this  Order.  NFA 
shall  be  subject  to  all  other  requirements 
and  obligations  imposed  upon  it  by  the 
Commission  in  existing  or  future  Orders 
or  regulations.  In  this  regard.  NFA  also 
shall  implement  such  additional 
procedures  (or  modify  existing 
procedures)  as  are  necessary  and 
acceptable  to  the  Commission  to  ensure 
the  security  and  integrity  of  the  FB,  FT 
or  applicant  records  in  NFA's  custody; 
to  facilitate  prompt  access  to  those 
records  by  the  Commission  and  its  staff, 
particularly  as  described  in  other 
Commission  Orders  or  rules;  to  facilitate 
disclosure  of  public  or  nonpublic 
information  in  those  records  when 
permitted  by  Commission  Orders  or 
rules  and  to  keep  logs  as  required  by  the 
Commission  concerning  disclosure  of 
nonpublic  information;  and  otherwise  to 
safeguard  the  confidentiality  of  the 
records. 

n.  Conclusion  and  Order 

The  Commission  has  determined,  in 
accordance  with  the  pro-visions  of 
Section  8a(10)  of  the  Act,  to  authorize 
NFA,  effective  July  3,  1997,  to  perform 
the  following  registration  functions: 

(1)  Grant,  either  with  or  without 
conditions.  FB  or  FT  registration  where  NFA 
previously  would  have  forwarded  such  a  case 
to  the  Commission  for  review  of  disciplinary 
history  in  order  to  provide  the  Commission 
with  an  opportunity  to  object  to  such 
granting  of  registration;  and 

(2)  Maintain,  either  with  or  without 
restrictions,  FB  or  FT  registration  where  NFA 
previously  would  have  forwarded  such  a  case 
to  the  Commission  for  review  of  new 
disciplinary  history  in  order  to  provide  the 
Commission  with  an  opportunity  to  object  to 
such  maintenance  of  registraUon. 

NFA  shall  perform  these  functions  in 
accordance  with  the  standards 
established  by  the  Act  and  the 
regulations  promulgated  thereunder. 

These  determinations  are  based  upon 
the  Congressional  intent  expressed  in 
Sections  8a(10)  and  17(o)  of  the  Act  that 
the  Commission  be  allowed  to  authorize 
NFA  to  perform  any  portion  of  the 
Commission's  registration 
responsibilities  under  the  Act  for 
purposes  of  carrying  out  these 
responsibilities  in  the  most  efficient  and 
cost-effective  manner,  and  NFA's 
representations  concerning  standards 
and  procedures  to  be  followed  in 
administering  these  functions. 


This  Order  does  not,  however, 
authorize  NFA  to  accept  or  act  upon 
requests  for  exemption  from  registration 
or  to  render  "no-action"  opinions  or 
interpretations  with  respect  to 
applicable  registration  requirements. 

Nothing  in  this  Order  or  in  Sections 
8a(10)  or  17  of  the  Act  shall  affect  the 
Commission's  authority  to  review  the 
granting  of  a  registration  application  by 
NFA  in  the  performance  of  Commission 
registration  functions,  or  to  review  the 
maintenance  of  registration  by  NFA.'^ 

Issued  in  Washington,  D.C.  on  Jime  26. 
1997  by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  97-17473  Filed  7-2-97;  8:45  am] 
BILUNO  CODE  63S1-01-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
foHowing  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Association  Form: 
Telecommunications  Service  Priority 
System;  SF  Forms  314,  315,  317,  318, 
319;  OMB  Number  0704-0305. 

Type  of  Request:  Revision. 

Number  of  Respondents:  96. 

Responses  per  Respondent:  20. 

Annual  Responses:  1,945. 

Average  Burden  per  Response:  2 
hours. 

Annual  Burden  Hours:  4,090. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  determine 
participation  in  and  to  ensure  efficient 
operation  of  the  Telecommunications 
Service  Priority  (TSP)  System.  The 
purpose  of  the  TSP  System  is  to  provide 
a  legal  basis  for  telecommunications 
vendors  to  give  priority  treatment  of 
particular  telecommunications  ser\'ices 
that  have  been  identified  as  the  most 
important  services  supporting  national 
seciuity  or  emergency  preparedness. 
This  information  is  required  to  allow 
the  Office  of  the  Manager,  National 
Communications  System  (OMNCS)  to 
track  and  identify  the 
telecommunications  services  that  are 
being  provided  priority  treatment. 


'2  See  also  7  U.S.C.  21(o)  (3)  and  (4)  (1994)  and 
17  CFR  Pan  171  (1996). 
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Affected  Public:  Business  or  Other 
For-Profit;  State.  Local,  or  Tribal 
Government. 

Frequency:  On  Occasion. 

Respondents  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer-  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Office 
for  DoD,  Room  10236,  New  Executive 
Office  Building.  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  June  27.  1997. 
Patricia  L.  Topping, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-17458  Filed  7-2-97;  8:45  am] 
BIUJNG  CODE  5O0O  0*  M 


DEPARTMENT  OF  DEFENSE 

Mental  HMtth  Wrap-Around 
Demonstration  Project 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTKM:  Notice  of  demonstration  project. 

summary:  This  notice  is  to  advise 
interested  parties  of  a  demonstration 
project  (an  amendment  to  the  managed 
care  support  contract  in  regions  7  and 
8),  in  which  DoD  will  enroll  a  certain 
number  of  significantly  emotionally 
disturbed  children  in  TRIGARE  Regions 
7  and  8  into  a  Mental  Health 
Wraparound  demonstration  project.  In 
order  to  be  eligible  for  this  project, 
children  must  be  between  the  ages  of  4 
and  16  at  the  time  of  enrollment,  have 
a  serious  emotional  disturbance  that  is 
generally  regarded  as  amenable  to 
treatment,  and,  at  the  time  of  referral, 
require  at  least  residential  level  of  care, 
utilizing  Health  Management  Strategies 
International,  Inc.  (HMSI)  criteria,  or  are 
preparing  for  discharge  from  a 
residential  or  inpatient  facility  and  are 
at  high  risk  for  recidivism.  Additionally, 
a  current  DSM  IV  diagnosis  is  required. 
Children  and  adolescents  who  have  a 
DSM  rv  diagnosis  which  is  not 
generally  regarded  as  either  serious  and/ 
or  amendable  to  treatment  are  not 
eligible  for  this  demonstration.  Parental 
consent  is  a  necessary  prerequisite  to 
being  eiuolled  in  the  demonstration. 

The  purpose  of  this  demonstration  is 
to  determine  if:  wraparound  services 


provided  through  comprehensive  and 
continued  management  of  care  for  child 
and  adolescent  mental  health  patients: 
(1)  Enables  shorter  inpatient  stays  and 
reduces  recidivism  for  inpatient 
treatment  and,  (2j  reduce  costs  of 
inpatient  psychiatric  and  residential 
care.  The  contractor  shall  share 
Gnancial  risk  by  accepting  as  a 
maximum  annual  payment  for  such 
services  a  case  rate  reimbursement  not 
in  excess  of  the  amount  of  the  annual 
standard  GHAMPUS  residential 
treatment  benefit  payable  (as 
determined  in  accordance  with  section 
8. 1  of  chapter  3  of  volume  II  of  the 
GHAMPUS  policy  manualj.  All 
participants  enrolled  in  this  project  will 
be  considered  as  TRICARE  Prime 
enrollees  for  the  purpose  of  applicable 
co-pays. 

Traditionally,  mental  health  services 
to  children  and  adolescents  have 
constituted  a  large  portion  of 
GHAMPUS  reimbursement  costs  for 
DoD.  The  most  expensive  form  of  these 
services  has  been  the  long  term 
residential  treatment  of  children.  The 
efficacy  of  this  treatment  modality 
compared  to  other  emerging  less 
traditional  programs  has  not  been 
assessed  sufficiently  to  determine  if  it  is 
the  most  appropriate  in  terms  of  patient 
outcomes  and  costs.  These  services  have 
been  generally  supported  through  a  fee 
for  service  or  per  diem  basis.  With  the 
transition  to  managed  care  principles 
and  practices  in  DoD.  attempts  to 
control  costs  while  maintaining  or 
improving  the  quality  of  medical  care 
provided  to  our  beneficiaries  has  driven 
DoD  to  question  the  traditional  mental 
health  delivery  systems. 

Although  die  standard  GHAMPUS 
mental  health  benefit  is  generous  as 
compared  to  industry  standards,  non- 
institutional  benefits  currently  offered 
are  conservative.  They  may  not  lend 
themselves  to  well  to  innovative, 
managed  care  efforts  which  try  to 
effectively  treat  patients  in  the  least 
restrictive  and  most  cost  effective  health 
care  settings.  Local,  supportive,  and 
individualized  services  based  on  the 
specific  needs  of  the  emotionally 
disturbed  child  or  adolescent  are 
thought  to  lead  to  greater  improvement 
in  outcomes  and  relationships  with 
other  family  members,  and  in  less  need 
for  institutional  care.  The  demonstration 
will  provide  residential  and 
v^rraparound  services,  including 
nontraditional  mental  health  services 
that  will  assist  the  child  to  be 
maintained  in  the  least-restrictive  and 
least-costly  setting.  The  demonstration 
will  offer  benefits  not  currently 
available  under  GHAMPUS 
reimbursement;  specifically,  alternative 


living  arrangements  (therapeutic  foster 
care;  therapeutic  group  living;  brief, 
time-limited  respite  services  in  a 
residential  setting;  and  crisis 
stabilization  in  a  residential  setting), 
and  psychiatric  home  health  care. 

The  contractor  shall  ensure  a  network 
of  facilities  is  available  to  service  the 
participants  in  the  demonstration.  This 
shall  be  a  community-based  program, 
utilizing  established  network  and  local 
resources.  No  mental  health  services 
shall  be  provided  which  are  directly 
related  to  custodial  care  or  determined 
to  be  primarily  educational.  All  mental 
health  providers  used  in  this 
demonstration  will  be  GHAMPUS 
r  authorized.  Providers  of  unique, 
GHAMPUS  excluded  benefits  must  meet 
national/local  licensing  standards  and/ 
or  credentialling  mandates,  (i.e.  foster 
care/ day  care  providers). 

Upon  initial  evaluation  at  the 
comprehensive  treatment  facility,  each 
beneficiary  in  the  demonstration 
project,  will  be  afforded  the  services  of 
a  case  manager,  who  will  coordinate 
and  monitor  all  services  provided  by 
each  and  every  member  of  the  client's 
treatment  team.  Case  managers  will, 
beyond  case  coordination,  have  the 
latitude  to  make  implementation 
decisions  about  the  provisions  of  all 
unique  mental  health  services. 

A  Clinical  Management  Committee 
will  be  established  for  the  purpose  of 
overseeing  the  quality  of  the  clinical 
programs  included  in  this 
demonstration  project.  The  Clinical 
Management  Committee  will  include 
multidisciplinary  members. 

Portability  of  like  services  within 
regional  boiuidaries  may  also  threaten 
the  efficacy  of  mental  health  treatment 
for  DoD  beneficiaries  in  this  age  group. 
The  continuation  of  support  for  these 
children  regardless  of  lieir  location 
within  the  regional  boundaries  will  be 
an  important  part  of  this  demonstration. 
This  seamless  continuum  of  care  offiared 
to  these  children  will  contribute  to  their 
recovery  with  the  most  effective  use  of 
available  resources.  The  demonstration 
will  ensure  that  wraparound  services 
will  continue  to  be  provided  to  an 
enrolled  child  who  moves  to  another 
location  within  TRICARE  Regions  7/8 
during  the  period  of  the  demonstration. 

The  demonstration  project  will  be 
evaluated  using  predetermined  outcome 
oriented  treatment  objectives.  The 
evaluation  will  assess  the  feasibility  of 
implementing  the  program  throughout 
the  military  health  service  system.  DoD 
will  conduct  this  demonstration  for  a 
period  of  at  least  two  years  from 
November  1,  1997,  through  September 
30,  1999.  This  demonstration  project  is 
being  conducted  under  the  authority  of 
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10  U.S.C.  1092  and  section  716  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  1996  (Public  L.  104-106). 
EFFECTIVE  DATE:  November  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marion  Gosnell  or  Dr.  John  Sentell, 
Office  of  the  Assistant  Secretary  of 
Defense  (Health  Affairs),  telephone 
(703) 697-8975. 

Dated:  June  27, 1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-17457  Filed  7-2-97;  8:45  am] 
BilXlNQ  CODE  SO00-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Active  Duty  Service  Determination  for 
Civilian  or  Contractual  Groups 

On  June  2,  1997,  the  Secretary  of  the 
Air  Force  determined  that  the  service  of 
the  group  known  as  "Yugoslavians 
attached  to  Headquarters  2677th 
Regiment,  Office  of  Strategic  Services 
(Prov.),  Bari,  Italy,  who  served  in  a 
military  capacity  with  the  United  States 
Armed  Forces  in  German  occupied 
Yugoslavia"  shall  not  be  considered 
"active  duty"  under  the  provisions  of 
Public  Law  95-202  for  the  purposes  of 
all  laws  administered  by  the  Department 
of  Veteran  Affairs  (VA). 
Barbara  A.  Carmichael, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-17505  Filed  7-2-97;  8:45  am) 

BILLING  CODE  3910-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  for 
the  Transfer  of  the  Common-Use 
Ground  Communication-Electronics 
Maintenance  Workload  From 
Sacramento  Air  Logistics  Center, 
McClellan  Air  Force  Base,  Sacramento, 
California,  to  Tobyhanna  Army  Depot, 
Tobyhanna,  Pennsylvania 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  Public 
Law  101-510  (as  amended),  the  Defense 
Base  Closure  and  Realignment  Act  of 
1990,  the  1995  Defense  Base  Closure 
and  Realignment  Commission  (BRAG) 
recommended  the  transfer  of  the 
Common-Use  Ground  Communication- 
Electronics  (GGE)  maintenance  from  the 
Sacramento  Air  Logistics  Center  (SM- 


ALC),  McClellan  Air  Force  Base, 
Sacramento,  California,  to  Tobyhanna 
Army  Depot  (TYAD),  Tobyhanna, 
Pennsylvania. 

The  Environmental  Assessment  (EA) 
evaluates  the  anticipated  environmental 
impacts  associated  with  the  proposed 
transfer  of  the  GCE  maintenance  and 
982  associated  civilian  positions  from 
SM-ALC  to  TYAD.  This  transfer 
includes  upgrading  and  renovating 
existing  facilities  and  transferring  test 
facilities  and  equipment  to  support 
mission  receipt  at  TYAD.  No  new  major 
construction  is  necessary. 

The  EA,  which  is  incorporated  into 
the  Finding  of  No  Significant  Impact, 
examines  potential  impacts  of  the 
proposed  action  and  alternatives  on  13 
resource  areas  and  areas  of 
environmental  concern:  land  use,  air 
quality,  noise,  water  resources,  geology, 
infrastructure,  training  areas,  hazardous 
and  toxic  materials,  biological  resources 
and  ecosystems,  cultural  resources,  the 
sociological  environment,  economic 
development,  and  quality  of  life. 

As  the  workload  being  relocated 
largely  offsets  recently  experienced  and 
projected  future  reductions  at  TTAD, 
the  analysis  found  in  the  EA  determined 
that  the  potential  impacts  on  the  quality 
of  the  natural  or  human  environment 
from  these  relocations  and  facilities 
renovations  would  be  temporary  and 
not  significant  and  would  be  mitigated 
through  the  use  of  best  management 
practices.  Therefore,  implementation  of 
the  proposed  action,  subject  to  public 
comment,  will  not  require  the 
preparation  of  an  Environmental  Impact 
Statement 

DATES:  Inquiries  will  be  accepted  until 
August  4.  1997. 

ADDRESSES:  A  copy  of  the  EA  or 
inquiries  into  the  FNSI  may  be  obtained 
by  writing  to  the  Commander, 
Tobyhanna  Army  Depot,  ATTN: 
SIOTY-PA  (Mr.  Kevin  Toolan),  11  Hap 
Arnold  Blvd.,  Tobyhanna,  PA  18466- 
5076,  or  calling  (717)  895-7308, 

Dated:  June  30, 1997. 
Ra3nnond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety  and  Occupational 
Health)  OASA  (I,  L&E). 
IFR  Doc.  97-17495  Filed  7-2-97;  8:45  ami 

BtLUNG  CODE  3710-08-M 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Rer>ewable  Energy 

Notice  of  Intent  to  Solicit  National 
Industrial  Competitiveness  Through 
Energy,  Environment  and  Economics 
(NICE  3)  Grants 

AGENCY:  Department  of  Energy  (DOE). 
ACTION:  Notice  of  Intent  to  Issue  a 
Solicitation. 

SUMMARY:  The  Office  of  Industrial 
Technologies  of  the  Department  of 
Energy  is  funding  a  State  Grant  Program 
entitled  National  Industrial 
Competitiveness  through  Energy, 
Environment  and  Economics  (NICE  3). 
The  goals  of  the  NICE  ^  Program  are  to 
improve  energy  efficiency,  promote 
cleaner  production,  and  to  improve 
competitiveness  in  industry.  The  intent 
of  the  NICE  3  program  is  to  fund 
innovative  projects  that  have  completed 
the  research  and  development  stage  and 
are  ready  to  demonstrate  a  fully 
integrated  commercial  unit.  Some 
industrial  technologies  that  the  MICE  ^ 
program  has  funded  follow:  SO3 
Cleaning  Process  in  the  Manufacture  of 
Semiconductors;  Innovative  Design  of  a 
Brick  Kiln  Using  Low  Thermal  Mass 
Technology;  Continuously  Reform 
Electroless  Nickel  Plating  Solutions; 
Fiber  Loading  for  Paper  Manufacture; 
and  HCl  Acid  Recovery  System.  For  the 
past  seven  years  the  NICE '  program  has 
offered  78  grants  (approximately  S25.3 
million)  to  fund  innovative  industrial 
technologies.  In  1997  the  Department  of 
Energy  offered  $4.8  million  in  grants  to 
13  U.S.  companies  in  11  states. 
Restricted  Eligibility:  Eligible 
applicants  for  purposes  of  funding 
under  the  program  include  any 
authorized  agency  of  the  50  States,  the 
District  of  Columbia,  the  U.S.  Virgin 
Islands,  the  Commonwealth  of  Puerto 
Rico,  and  any  territory  or  possession  of 
the  United  States.  For  convenience,  the 
term  State  in  this  notice  refers  to  all 
eligible  State  agency  applicants.  Local 
govenunentSi  State  and  private 
universities,  private  non-pro6ts,  private 
businesses  and  individuals,  who  are  not 
eligible  as  direct  applicants,  must  work 
with  the  appropriate  State  agencies  in 
developing  projects  and  forming 
participation  arrangements.  DOE 
requires  these  types  of  cooperative 
arrangements  in  support  of  program 
goals.  The  Catalog  of  Federal  Domestic 
Assistance  number  assigned  to  this 
program  is  81.105.  Cost  sharing  is 
required  by  all  particioants.  The  Federal 
Govenunent  will  provide  up  to  45 
percent  of  the  funds  for  the  project.  The 
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remaining  funds  must  be  provided  by 
the  eligible  applicants  and/or 
cooperating  project  participants.  Cost 
sharing,  by  industry/State  partners, 
beyond  the  55  percent  required  match  is 
desirable.  In  addition  to  direct  financial 
contributions,  cost  sharing  can  include 
beneficial  services  or  items,  such  as 
manpower,  equipment,  consultants  and 
computer  time  that  are  allowable  in 
accordance  with  applicable  cost 
principles.  The  inclusion  of  industrial 
partners  is  required  for  a  proposal  to  be 
considered  responsive  to  the  solicitation 
to  be  eligible  for  grant  consideration.  A 
State  agency  application  signed  by  an 
authorized  State  official  is  required  for 
a  proposal  to  be  responsive. 

Availability  of  Funds  in  FY  1998: 
With  this  publication,  DOE  is 
announcing  the  availability  of  up  to  $6 
million  dollars  in  grant/cooperative 
agreement  funds  for  fiscal  year  1998. 
The  awards  will  be  made  through  a 
competitive  process.  In  response  to  the 
solicitation,  a  State  agency  may  include 
up  to  10  percent,  not  to  exceed  $25,000 
per  project,  for  State  agency  program 
support.  The  Federal  share  of  grants 
including  State  agency  program  support 
may  range  up  to  $425,000.  Projects  may 
cover  a  period  of  up  to  3  years.  DOE 
reserves  the  right  to  fund,  in  whole  or 
in  part,  any,  all,  or  none  of  the  proposals 
submitted  in  response  to  this  notice. 

Availability  of  the  Solicitation:  DOE 
expects  to  issue  the  solicitation  on 
August  1,  1997.  To  obtain  a  copy  of  the 
solicitation,  eligible  parties  may  write  to 
the  U.S.  Department  of  Energy  Golden 
Field  Office,  Attention:  Amy  Johnson, 
1617  Cole  Boulevard,  Golden,  Colorado 
80401 .  or  obtain  an  electronic  copy 
through  the  Golden  Field  Office  Home 
Page  at  http://www.eren.doe.gov/ 
golden/ solicit.htm  beginning  August  1, 
1997.  Only  written  requests  for  the 
solicitation  will  be  honored.  For 
convenience,  requests  for  the 
solicitation  and  referrals  to  the 
appropriate  state  agency  may  be  faxed  to 
Ms.  lohnson  at  (303)  275^788. 

Issued  in  Golden,  Colorado,  on  June  25, 
1997 

John  W.  Meeker, 
Chief.  Procurement.  GO. 
[FR  Doc.  97-17346  Filed  7-2-97;  8:45  am) 
BILUNG  CODE  ftiSO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-696-000] 


ANR  Pipeline  Company;  Notice  of 
Application 

June  27,  1997. 

Take  notice  that,  on  June  20, 1997, 
ANR  Pipeline  Company  (ANR),  500 
Renaissance  Center,  Detroit,  Michigan 
48243,  filed  an  abbreviated  application 
requesting:  (1)  permission  and  approval, 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act,  to  al)andon  (i.e.,  spin-down)  a 
portion  of  its  Holly  Ridge  Lateral 
facilities  to  ANR  Field  Services 
Company  (ANRFS);  (2)  authorization, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act,  to  refunctionalize  the  Holly 
Ridge  Lateral  facilities  that  ANR  will 
retain,  from  gathering  to  transmission; 
and  (3)  that  the  Commission  Find  that 
the  facilities  to  be  transferred  to  ANRFS 
v«ll  be  non-jurisdictional  facilities  after 
the  transfer,  all  as  more  fully  set  forth 
in  the  application,  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

The  Holly  Ridge  Lateral  facilities 
include  26.98  miles  of  8-inch  diameter 
pipeline,  two  600  horsepower  (hp) 
compressors,  and  a  meter  station.  The 
first  leg  of  the  Holly  Ridge  Lateral 
extends  for  15.88  miles,  from  ANR's 
Holly  Ridge  Meter  Station,  in  Section 
30,  TUN,  RIOE,  Tensas  Parish, 
Louisiana,  and  on  to  ANR's  Gilbert 
Interconnection  with  Mid  Louisiana  Gas 
Company,  located  in  Section  8,  T12N, 
R8E,  Franklin  Parish.  Louisiana.From 
the  Gilbert  Interconnection,  the  Holly 
Ridge  Lateral  continues  for  another  11.1 
miles  to  the  a  tie-in  with  ANR's 
Southeast  Mainline,  in  Section  12, 
T13N,  R6E,  Franklin  Parish,  Louisiana. 

ANR  proposes  to  spindown  the  15.88- 
mile  portion  of  its  Holly  Ridge  Lateral. 
the  two  600  hp  compressors,  and  the 
meter  station  to  ANRFS.  ANR  proposes 
to  retain  and  refunctionalize  (from 
gathering  to  transmission)  the  remaining 
11.1  miles  of  its  Holly  Ridge  Lateral, 
and  the  Gilbert  interconnection.  ANR 
requests  that  the  Commission  issue  an 
order  in  this  proceeding  by  August  1, 
1997,  authorizing  ANR  to  spindown  (to 
ANRFS)  the  Holly  Ridge  Lateral 
facilities  upstream  of  the  Gilbert 
Interconnection,  authorizing  ANR  to 
refunctionalize  the  remaining  Holly 
Ridge  Lateral  facilities  (from  gathering 
to  transmission),  and  finding  that  the 
transferred  facilities  will  be  non- 
jurisdictional  facilities  after  they  have 
been  transferred  to  ANRFS. 

Any  person  desiring  to  be  heard,  or  to 
make  any  protest  with  reference  to  said 


application  should,  on  or  before  July  18, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington 
D.C.,  20426,  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding,  or  to  Docket 
participate  as  a  party  in  any  hearing 
therein,  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energj'  Regulaiory  Commission 
by  Sections  7  and  1 5  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application,  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  or 
if  the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
and  a  grant  of  the  certificate 
authorization  are  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  ANR  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Casheli, 


Secretary. 

[FR  Doc.  97-17439  Filed  7-2-97;  8:45  am) 

BILLING  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-400-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Termination  of 
Gathering  Services 

June  27, 1997. 

Take  notice  that  on  June  25,  1997, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  a  notice 
of  termination  of  gathering  service  upon 
the  transfer  by  sale  of  Columbia's  Line 
2  to  Eastern  American  Energy 
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Corporation  (Eastern).  Columbia  states 
that  to  date  seven  shippers,  representing 
80  percent  of  the  volumes  through  the 
facility,  have  entered  into  gathering 
agreements  with  Eastern  and  that 
Eastern  intends  to  continue  to  offer  the 
service  to  the  remaining  shippers. 

Columbia  states  that  this  nling  is 
being  made  in  compliance  with  the 
Commission's  "Order  Approving 
Default  Contract  and  Granting 
Abandonment  Authority"  dated  August 
2,  1996,  Section  4  of  the  Natural  Gas  Act 
(NGA),  and  Part  154,  Subpart  C  of  the 
Commission's  Regulations.  Columbia 
has  proposed  an  effective  date  of  August 
1,  1997,  for  the  transfer  of  the  facilities 
and  the  termination  of  its  service.  At 
which  time  Eastern  will  initiate  its 
service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C.. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  7,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Casheli, 
Secretary. 

[FR  Doc.  97-17438  Filed  7-2-97:  8:45  am] 
BILUNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-583-000] 

Columbia  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

June  27,  1997. 

Take  notice  that  on  June  16,  1997, 
Columbia  Gas  Transmission  Company 
(Columbia),  1700  MacCorkle  Avenue, 
S.E.,  West  Virginia,  25314-1599  filed  in 
Docket  No  CP97-583-O00,  a  request 
pursuant  to  Sections  157.205,  157.212 
and  157.216  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  157.212  and  157.216) 
for  authorization  to  relocate  four  points 
of  delivery  to  New  York  State  and 
Electric  and  abandon  approximately 
19.38  miles  of  ten-inch  pipeline  located 


in  Steuben  and  Schuyler  Counties.  New 
York,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000,  pursuant  to  Section  7(b))  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Any  person  or  the  Commission  Staff 
may,  within  45  days  of  the  issuance  if 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205).  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  76  of 
the  Natural  Gas  Act. 
Lois  Casheli, 
Secretary'. 
[FR  Doc.  97-17443  Filed  7-2-97;  8:45  am) 

BILUNG  COOC  6717-01-W 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP97-602-000] 

NorAm  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

June  27,  1997. 

Take  notice  that  on  June  23.  1997, 
NorAm  Gas  Transmission  Company 
(NGT).  1600  Smith  Street.  Houston, 
Texas  77002,  filed  in  Docket  No.  CP97- 
602-000  a  request  pursuant  to  Sections 
157.205,  157.211  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157,211  and  157.216)  for  authorization 
to  abandon  certain  facilities  in  Arkansas 
and  to  construct  and  operate  certain 
facilities  in  Arkansas  to  deliver  gas  to 
ARKLA.  a  distribution  division  of 
NorAm  Energy  Corp  (ARKIJ\),  under 
NGT's  blanket  certificate  issued  in 
Docket  No.  CP82-384-000.  et  al., 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

NGT  proposes  to  replace  and  upgrade 
an  existing  tap  on  its  Line  AM-22  in 
Garland  County,  Arkansas,  to  provide 


increased  volumes  to  ARKLA's  rural 
distribution  lines.  NGT  states  that  the 
total  estimated  volumes  to  be  delivered 
through  these  facilities  is  8,000  MMBtu 
annually  and  40  MMBtu  on  a  peak  day. 
In  addition, "NGT  estimates  the  cost  of 
this  project  to  be  $2,802,  of  which 
ARKLA  will  reimburse  NGT  $2,500. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  hy  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Casheli, 
Secretary. 
(FR  Doc  97-17444  Filed  7-2-97;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-226-002] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

June  27,  1997. 

Take  notice  that  on  June  25,  1997, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Third  Revised  Sheet  No.  163  and 
Substitute  Third  Revised  Sheet  No.  167, 
to  be  effective  May  1,  1997. 

Questar  states  that  the  proposed  tariff 
sheets  clearly  explain  that  firm  storage 
customers  may  release  their  storage 
capacity,  injection  and  withdrawal 
rights  separately  and  also  include 
approved  interruptible  storage  service 
allocation  language,  as  required  by  the 
February  12  order. 

Questar  explains  further  that  it  has 
clarified  in  this  tariff  filing  the 
previously  approved  rates  and  billing 
units  that  are  applicable  to  releases  of 
independent  components  of  storage 
service  at  Clay  Basin. 

Questar  states  that  a  copy  of  this  filing 
has  been  ser\'ed  upon  its  customers  and 
affected  public  service  commissions. 
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Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator^'  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  kules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[PR  Doc  97-17440  Filed  7-2-97;  8:45  am) 

WLUNG  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9S-1 12-021] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

June  27.  1997, 

Take  notice  that  on  June  24,  1997. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Sub  First  Revised  Sheet 
No.  129A  in  compliance  with  the 
Commission's  June  9,  1997,  Letter  Order 
in  the  above-referenced  docket  (Letter 
Order). 

Tennessee  submits  that  this  revised 
tariff  sheet  corrects  a  typographical  error 
in  compliance  with  the  directive  of  the 
Letter  Order.  As  provided  in  the  Letter 
Order.  Tennessee  requests  that  this 
sheet  be  deemed  effective  March  1, 
1997. 

Teimessee  further  states  that  copies  of 
the  filing  have  been  mailed  to  all 
intervening  parties  in  the  above- 
referenced  dockets. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  .N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Casbell, 

Secretary. 

[FR  Doc.  97-17441  Filed  7-2-97;  8:45  am) 

BILLING  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP9S-64-002  and  RP96-292 
001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Revision  to  Cashout  Report 


June  27,  1997. 

Take  notice  that  on  May  21,  1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  a  revised 
Appendix  A,  Schedule  1  to  its  first  and 
second  annual  cashout  reports  for  the 
September  1993  through  August  1995 
periods  reported  in  Docket  Nos.  RP95- 
64-RP96-292. 

In  accordance  with  Article  IV,  Section 
F  of  Tennessee's  February  28,  1997, 
Stipulation  and  Agreement  in  Docket 
No.  RP93-151,  et  al.  wherein  Tennessee 
agreed  to  file  a  revised  chashout 
reconciliation  report  within  35  days  of 
Commission  approval  of  said 
Stipulation  and  Agreement,  these 
appendices  reflect  the  removal  of 
$11,996,210  of  costs  in  the  cashout 
mechanism  associated  with  natural  gas 
that  was  injected  into  storage  by 
Tennessee  and  used  for  operational 
purposes  between  December  1993  and 
March  1994. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.  Washington,  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  July  7, 1997.  Protests 
will  be  considered  by  the  Commission 
is  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-17442  Filed  7-2-97;  8:45  am) 
BIUJNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  EC97-42-O00,  et  al.] 

Boston  Edison  Company,  Inc.,  et  al. 
Electric  Rate  and  Corporate  Regulation 
Filings 

June  26,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Boston  Edison  Company 

(Docket  No.  EC97^2-O00l 

Take  notice  that  on  June  20,  1997. 
Boston  Edison  Company  (Boston 
Edison),  pursuant  to  Section  203  of  the 
Federal  Power  Act  and  18  CFR  Part  33 
of  the  Commission's  Regulations,  filed 
an  application  for  approval  of  its  sale  to 
New  England  Power  Company  (NEP)  of 
14/24  kV  underground  facilities  in 
Quincy,  Massachusetts. 

In  December  1995  Boston  Edison 
agreed  to  sell  to  NEP  for  S2.9  million  all 
of  its  underground  facilities  in  Quincy, 
except  for  those  associated  with  the 
turmel  under  the  Fore  River.  The  sale 
enables  NEP  to  serve  its  Quincy  load 
and  has  the  effect  of  extending  the 
useful  service  life  of  transmission 
facilities  that  Boston  Edison  otherwise 
would  have  retired.  Boston  Edison 
submits  that  the  sale  is  consistent  with 
the  public  interest  and  requests  the 
Commission  to  approve  the  sale  within 
60  days. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


2.  CMESCO  Energy  Service  Company 

IDocket  No.  EG97-71-O00  Limited! 

On  June  19,  1997,  CMESCO  Energy 
Service  Company  Limited  (Applicant), 
with  its  principal  office  at  c/o  CMS 
Generation  Co.,  Fairlane  Plaza  South, 
330  Town  Center  Drive,  Suite  1000, 
Dearborn,  Michigan  48126,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Applicant  will  operate,  as  an  agent  of 
the  owner,  an  approximately  170  MW 
combined  cycle  cogeneration  plant  (the 
Facility)  located  at  the  Bang  Pakong 
Industrial  Park  II  near  Bangkok, 
Thailand.  Electric  energy  produced  by 
the  Facility  will  be  sold  to  the 
Electricity  Generation  Authority  of 
Thailand,  the  primary  government- 
owned  electric  utility  company  in 
Thailand  and  to  industrial  users  in  the 
Bang  Pakong  Industrial  Park  II.  In  no 
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event  will  any  electric  energy  be  sold  to 
consumers  in  the  United  States. 

Comment  date:  July  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Ohio  Edison  Company  Pennsylvania 
Power  Co. 

(Docket  Nos.  ER97-1035-000.  ER97-1557- 
000,  ER97-1 8 15-000,  ER97-1918-000, 
ER9 7-2 102-000.  ER9 7-2 119-000.  ER97- 
2308-000,  ER97-232&-000,  ER97-2508-000I 

Take  notice  that  on  May  27,  1997, 
Ohio  Edison  Company  on  behalf  of  its 
subsidiary  Permsylvania  Power 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
dockets. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Arizona  Public  Service  Company 

(Docket  No.  ER97-1672-O0li 

Take  notice  that  on  June  3,  1997, 
Arizona  Public  Service  Company 
tendered  for  filing  an  amendmenf  in  the 
above-referenced  docket. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  E>etroit  Edison  Company 

(Docket  No.  ER97-2804-O001 

Take  notice  that  on  June  20,  1997, 
Detroit  Edison  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Penobscot  Bay  Enei^  Company, 
L.L.C. 

(Docket  No.  ER9 7-28 7 5-000] 

Take  notice  that  on  May  27,  1997, 
Penobscot  Bay  Energy  Company 
tendered  for  filing  an  amendment  in  the 
above- referenced  docket. 

Comment  date:  July  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Mid-Continent  Area  Power  Pool 

(Docket  No.  ER97-3185-000) 

Take  notice  that  on  May  27,  1997, 
Mid-Continent  Area  Power  Pool 
tendered  for  filing  its  informational 
filing  informing  the  Commission  of  new 
members  of  the  Mid-Continent  Area 
Power  Pool. 

Comment  date;  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


8.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-3268-000] 

Take  notice  that  on  June  10,  1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Delhi  Energy  Services. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  May  11, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date.- July  10.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Potomac  Electric  Power  Company 

[Docket  No.  ER97-3274-0001 

Take  notice  that  on  June  10,  1997, 
Potomac  Electric  Power  Company 
(Pepco),  tendered  for  filing  the  service 
agreement  pursuant  to  Pepco  FERC 
Electric  Tariff,  Original  Volume  No.  1, 
entered  into  between  Pepco  and  Eastern 
Power  Distribution,  Inc.  An  effective 
date  of  June  10,  1997  for  these  service 
agreements,  with  waiver  of  notice,  is 
requested. 

Comment  dote.- July  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER97-3275-0001 

Take  notice  that  on  June  10,  1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  NIPSCO  Energy- 
Services,  Inc.  The  Agreement  provides 
for  transmission  service  under  the  Open 
Access  Transmission  Service  Tariff, 
FERC  Original  Volume  No.  11. 

Comment  date;  July  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Western  Resources,  Inc. 

(Docket  No.  ER9 7-3 2 76-000] 

Take  notice  that  on  June  12,  1997, 
Western  Resources.  Inc.  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  NP  Energy  Inc.  Western  Resources 
states  that  the  purpose  of  the  agreement 
is  to  permit  non-discriminatory  access 
to  the  transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  May  27, 
1997. 


Copies  of  the  filing  were  served  upon 
NP  Energy  Inc.  and^e  Kansas 
Corporation  Commission. 

Comment  date:  July  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  UtiliCorp  United  Inc. 

(Docket  No.  ER97-3277-0001 

Take  notice  that  on  June  12,  1997, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  PECO  Energy 
Company-Power  Team  for  service  under 
its  non-firm  point-to-point  open  access 
service  tariff  for  its  operating  divisions, 
Missouri  Public  Service,  WestPlains 
Energy- Kansas  and  WestPlains  Energy- 
Colorado. 

Comment  date:  July  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  UtiliCorp  United  Inc. 

[Docket  No.  ER97-3278-0001 

Take  notice  that  on  June  12,  1997, 
UtiliCorp  United  Inc.  (UtiliCorp),  filed 
service  agreements  with  Williams 
Energy  Services  Company  for  service 
under  its  non-firm  point-to-point  open 
access  service  tariff  for  its  operating 
divisions,  Missouri  Public  Service, 
WestPlains  Energy-Kansas  and 
WestPlains  Energy-Colorado. 

Comment  date:  July  10.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Duquesne  Light  Company 

[Docket  No.  ER97-3279-0001 

Take  notice  that  on  June  12,  1997. 
Duquesne  Light  Company  (DLC),  filed  a 
Service  Agreement  dated  April  30,  1997 
with  Northern  Indiana  Public  Service 
Company  under  DLC's  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Northern 
Indiana  Public  Service  Company  as  a 
customer  under  the  Tariff.  DLC  requests 
an  effective  date  of  June  5,  1997  for  the 
Service  Agreement. 

Comment  date:  July  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

'  15.  New  England  Power  Pool 

(Docket  No.  ER97-328O-000J 

Take  notice  that  on  June  12,  1997,  the 
New  England  Power  Pool  Executive 
Committee  filed  a  signature  page  to  the 
NEPOOL  Agreement  dated  September  1, 
1971,  as  amended,  signed  by  Tractebel 
Energy  Marketing,  Inc.  (Tractebel).  The 
New  England  Power  Pool  Agreement,  as 
amended,  has  been  designated  NEPOOL 
FPC  No.  2. 

The  Executive  Committee  states  that 
acceptance  of  the  signature  page  would 
permit  Tractebel  to  join  the  over  100 


36058 


Federal  Register  /  Vol.  62.  No.  128  /  Thursday,  July  3,  1997  /  Notices 


Participants  that  alcMdy  participate  in 
the  Pool.  NEPOOL  further  states  that  the 
filed  signature  page  does  not  change  the 
NEPOOL  Agreement  in  any  manner, 
other  than  to  make  Tractebel  a 
Participant  in  the  Pool.  NEPOOL 
requests  an  effective  date  on  or  before 
July  1.  1997.  or  as  soon  as  possible 
thereafter  for  commencement  of 
participation  in  the  Pool  by  Tractebel. 

Comment  date:  July  10.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  South  Caroiina  Electric  &  Gas 
Company 

[Docket  No.  ER97-3281-000! 

Take  notice  that  on  June  12.  1997, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  submitted  service  agreements 
establishing  Pennsylvania  Power  & 
Light  Company  (PP&L).  Morgan  Stanley 
&  Company,  Inc.  (MSC),  Peco  Energy 
(PECO),  and  Alabama  Electric 
Cooperative  (AEC)  as  customers  under 
the  terms  of  SCE&G's  Negotiated  Market 
Sales  Tariff. 

SCE&G  requests  an  effective  date  of 
one  day  subsequent  to  the  filing  of  the 
service  agreements.  Accordingly, 
SCE&G  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
PP&L.  MSC.  PECO.  AEC.  and  the  South 
Carolina  Public  Service  Commission. 

Comment  date:  July  10,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Consolidated  Edison  Company  of 
New  York,  Inc. 

(Docket  No.  ER9 7-3 2 8 2-000] 

Take  notice  that  on  June  11.  1997, 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison),  tendered  for 
filing  a  service  agreement  to  provide 
non-firm  transmission  service  pursuant 
to  its  Open  Access  Transmission  Tariff 
to  PacifiCorp  Power  Marketing.  Inc. 
(PacifiCorp). 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
PacifiCorp. 

Comment  date:  July  10.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southern  California  Edison 
Company 

[Docket  No.  ER97-3283-0001 

Take  notice  that  on  June  11, 1997, 
Southern  California  Edison  Company 
(Edison),  tendered  for  filing  Service 
Agreements  (Service  Agreements)  with 
Pacific  Gas  &  Electric,  Eiu-on  Power 
Marketing,  Inc..  and  the  City  of  Vernon 
for  Firm  Point-To-Point  Transmission 
Service  under  Edison's  Open  Access 


Transmission  Tariff  (Tariff)  filed  in 
compliance  with  FERC  Order  No.  888. 
and  a  Notice  of  Cancellation  of  Service 
Agreement  Nos.  118, 119, 120, 121,  122, 
123, 124, 125, 126, 127, 128, 129, 130, 
131,  and  132  under  FERC  Electric  Tariff, 
Original  Volume  No.  4. 

Edison  filed  the  executed  Service 
Agreements  with  the  Commission  in 
compliance  with  applicable 
Commission  regulations.  Edison  also 
submitted  a  revised  Sheet  No.  152 
(Attachment  E)  to  the  Tariff,  which  is  an 
updated  list  of  all  current  subscribers. 
Edison  requests  waiver  of  the 
Conunission's  notice  requirement  to 
permit  an  effective  date  of  June  12. 1997 
for  Attachment  E.  and  to  allow  the 
Service  Agreements  to  become  effective 
and  terminate  according  to  their  terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  all  interested 
parties. 

Comment  date;  July  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Idaho  Power  Company 

(Docket  No.  ER9 7-3 2 84-000 1 

Take  notice  that  on  June  11, 1997, 
Idaho  Power  Company  (IPC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  Service 
Agreements  under  Idaho  Power 
Company  FERC  Electric  Tariff  No.  5, 
Open  Access  Transmission  Tariff, 
between  Idaho  Power  Company  and  E 
Prime,  Inc.,  and  Idaho  Power  Company 
and  Williams  Energy  Services  Company. 

Comment  date.  July  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Peco  Energy  Company 

[Docket  No.  ER97-3285-0001 

Take  notice  that  on  June  11, 1997, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  May  29,  1997 
with  City  of  Homestead  (HOMESTEAD) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  HOMESTEAD 
as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
May  29,  1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  HOMESTEAD 
and  to  the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  10, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Central  Illinois  Light  Company 

(Docket  No.  ER97-3286-000] 

Take  notice  that  on  June  11 ,  1997, 
Central  Illinois  Light  Company  (CILCO), 


300  Liberty  Street,  Peoria,  Illinois 
61602,  on  June  11.  1997,  tendered  for 
filing  with  the  Commission  a  substitute 
Index  of  Point-To-Point  Transmission 
Service  Customers  under  its  Open 
Access  Transmission  Tariff  and  service 
agreements  for  four  new  customers. 

CILCO  requested  an  effective  date  of 
June  4,  1997. 

Copies  of  the  filing  were  served  on  all 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  July  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Boston  Edison  Company 

(Docket  No.  ER97-3287-0001 

Take  notice  that  on  June  11,  1997, 
Boston  Edison  Company  (Boston 
Edison),  tendered  for  filing  a  Service 
Agreement  and  Appendix  A  under 
Original  Volume  No.  6,  Power  Sales  and 
Exchange  Tariff  (Tariff)  for  E  Prime,  Inc. 
(E  Prime).  Boston  Edison  requests  that 
the  Service  Agreement  become  effective 
as  of  June  1,  1997. 

Edison  states  that  it  has  served  a  copy 
of  this  filing  on  E  Prime  and  the 
Massachusetts  Department  of  Public 
Utilities. 

Comment  date:  July  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  PECO  Energy  Company 

(Docket  No.  ER97-3288-000J 

Take  notice  that  on  June  11,  1997, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  May  29, 1997 
with  Eastern  Power  Distribution,  Inc. 
(EPDI)  under  PECO's  FERC  Electric 
Tariff  Original  Volume  No.  1  (Tariff). 
The  Service  Agreement  adds  EPDI  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
May  29,  1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  EPDI  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  10,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Ohio  Edison  Company  Pennsylvania 
Power  Company 

[Docket  No.  OA97-595-000J 

Take  notice  that  on  May  13,  1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company, 
Revisions  to  its  Standards  of  Conduct 
pursuant  to  Ohio  Edison's  Open  Access 
Tariff. 

Comment  date:  July  9,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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25.  The  United  Illuminating  Company 

[Docket  No.  OA97-597-0001 

Take  notice  that  on  May  13,  1997.  The 
United  Illuminating  Company  (UI) 
tendered  for  filing  revisions  to  its  Policy 
Implementing  the  FERC  Standards  of 
Conduct  (Policy).  In  these  revisions,  UI 
changes  its  Policy  largely  to  reflect  the 
revisions  to  the  Commission's  standards 
of  conduct  contained  in  Order  No.  889- 
A,  62  FR  12484  (March  14,  1997).  FERC 
Stats.  &  Regs.  131,049  (1997).  UI  also 
submits  minor  revisions  to  its  Policy  (1) 
to  reflect  the  dissolution  of  the  New 
England  Power  Exchange  and  the 
assumption  of  its  functions  bv  the  New 
England  Power  Pool  (NEPOOL)  System 
Operator,  and  (2)  to  indicate  that  UI  will 
post  its  Policy  on  Ul's  page  on  the  Open 
Access  Same-time  Information  System 
(OASIS)  operated  by  NEPOOL. 

UI  requests  an  effective  date  for  the 
revisions  of  May  13,  1997,  consistent 
with  the  effective  date  of  Order  No. 
889-A.  Copies  of  the  filing  were  served 
upon  all  persons  listed  on  the  official 
service  list  compiled  by  the  Secretary  in 
Docket  No.  OA97-521-000,  the  docket 
in  which  UI  filed  its  original  Policy. 

Comment  date:  July  9,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Valley  Electric  Association,  Inc. 

[Docket  No.  OA97-603-000] 

Take  notice  that  on  June  6,  1997. 
Valley  Electric  Association.  Inc.  (Valley) 
tendered  for  filing  a  request  for  waiver 
of  the  Commission's  Order  No.  888 
requirement  that  it  file  an  open  access 
transmission  tariff  and  the 
Commission's  Order  No.  889  Open 
Access  Same-Time  Information  System 
(OASIS)  requirements  and  Standards  of 
Conduct.  Valley  requests  these  waivers 
because  it  is  a  small  public  utility  that 


owns  only  limited  and  discrete 
transmission  facilities  and  is  not  a 
control  area  operator.  Valley  also  seeks 
waiver  of  the  Commission's  prior  notice 
filing  requirement. 

Comment  date:  July  11.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  PECO  Energy  Company 

(Docket  No.  TX97-8-O0aj 

On  June  17,  1997,  PECO  Energy 
Company— Power  Team  (PECO)."filed 
an  application  requesting  that  the 
Commission  order  Oglethorpe  Power 
Corporation  (OPC)  to  provide  PECO 
with  transmission  services  pursuant  to 
Section  211  of  the  Federal  Power  Act. 
Because  OPC's  transmission  business 
has  recently  been  assumed  by  the 
Georgia  Transmission  Corporation 
(GTC)  (which  is  owned  in  part  by  OPC) 
as  part  of  a  restructuring  of  OPC,  the 
Application  is  also  directed,  to  the 
extent  necessary,  to  GTC. 

PECO  requests  the  Commission  to 
order  OPC  (or  GTC.  to  the  extent 
necessary)  to  provide  PECO  with  250 
MW  of  firm,  point-to-point  transmission 
service  from  the  Tennessee  Valley 
Authority/Southern  Company  interface 
across  the  Georgia  Integrated 
Transmission  system  to  the  Florida 
interface  for  a  rolling  three-year  term,  or 
such  other  amount  of  transmission 
service  to  which  the  Commission 
determines  PECO  is  entitled. 

Comment  dote.- July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 
[FR  Doc.  97-17474  Filed  7-2-97;  8:45  am) 

BILUNG  COOC  «717-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Cases  Filed;  Week  of  April  21 
Through  April  25, 1997 

During  the  Week  of  April  21  through 
April  25,  1997.  the  appeals, 
applications,  petitions  or  other  requests 
listed  in  this  Notice  were  filed  with  the 
Office  of  Hearings  and  Appeals  of  the 
Department  of  Ener^. 

Any  person  who  will  be  aggrieved  by 
the  DOE  action  sought  in  any  of  these 
cases  may  file  wrritten  comments  on  the 
application  within  ten  days  of 
publication  of  this  Notice  or  the  date  of 
receipt  of  actual  notice,  whichever 
occurs  first.  All  such  comments  shall  be 
filed  with  the  Office  of  Hearings  and 
Appeals.  Department  of  Energy, 
Washington.  DC  20585-0107. ' 

Dated:  June  26. 1997. 
George  B.  Breznay. 

Director,  Office  of  Hearings  and  Appeals. 


Submission  of  Cases  Received  by  the  Office  of  Hearings  and  Appeals,  Department  of  Energy 

[Week  of  April  21  Through  April  25.  1997] 


Date 


Apr.  23,  1997 


Do 


Apr.  25.  1997 


Name  and  location  of  applicant 


Case  No. 


Personnel  Security  Hearing VSO-0154 


Personnel  Security  Hearing 


Bonita   L   Haynes,   Albuquerque,    New 
Mexico. 


VSO-0155 


VFA-G290 


Type  of  submission 


Request  for  hearing  under  10  CFR  pari  710.  If  granted:  An 
individual  employed  by  the  Department  of  Energy  would  re- 
ceive a  hearing  under  10  CFR  Part  710. 

Request  tor  Heanng  under  10  CFR  pari  7i0.  If  granted  An  in- 
dividual employed  by  the  Department  of  Energy  would  re- 
ceive a  heanng  under  10  CFR  part  710. 

Appeal  of  an  Information  Request  Denial.  If  granted:  The 
March  25,  1997  Freedom  of  Information  Request  Denial  is- 
sued by  the  Office  of  Inspector  General  would  be  re- 
scinded, and  Bonita  L.  Haynes  would  receive  access  to 
certain  DOE  information. 
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IFR  Doc  97-17485  Filed  7-2-97;  8:45  am) 

BILUNG  CODE  64S(M>1-P 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

Notice  of  Issuance  of  Decisions  and 
Orders;  Week  of  May  26  Through  May 
30,1997 

During  the  week  of  May  26  through 
May  30.  1997,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestjal  Building.  1000  Independence 
Avenue,  SW.  Washington.  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 

Dated:  June  26,  1997. 
Geor^  B.  Breznay. 

Director.  Office  of  Hearings  and  Appeals. 

Decision  List  No.  35;  Week  of  May  28 
Through  May  30,  1997 

Appeals 

Martha  }.  McNeely.  5/27/97,  VFA-0291 

Martha  J.  McNeely  filed  an  Appeal 
from  a  determination  issued  by  the 
Freedom  of  Information  and  Privacy  Act 
Division  (FOiyPAD).  hi  that 
determination,  FOl/PAD  indicated  that 
it  could  not  locate  Ms.  McNeely's 
medical  records.  In  her  Appeal,  Ms. 
McNeely  asserted  that  a  letter  she  had 
received  from  Dr.  Tara  O'Toole.  DOE 
Assistant  Secretary,  contained 
information  that  could  only  have  come 
from  her  medical  records.  The  DOE 
rejected  that  contention,  indicating  that 
Dr.  OToole's  letter  was  based  solely  on 
information  Ms.  McNeely  had 
submitted.  Therefore,  the  Appeal  was 
denied. 
Mary  Feild  Jarvis.  5/29/97,  VFA-0292 

Mary  Feild  Jarvis  filed  an  Appeal 
from  a  determination  issued  to  her  by 
the  Richland  Operations  Office 


(Richland  Operations)  of  the 
Department  of  Energy  (DOE)  in  response 
to  a  Request  for  Information  submitted 
under  the  Freedom  of  Information  Act 
(FOIA).  Ms.  Jarvis'  request  sought  the 
names  listed  in,  and  the  substance  of.  a 
report  of  a  possible  breach  of  the 
standards  of  ethical  conduct  by  a  DOE 
employee.  Richland  Operations  had 
withheld  this  information  under 
Exemption  6  of  the  FOIA.  protecting 
personal  privacy.  In  considering  the 
Appeal,  the  DOE  found,  in  a  case  of  first 
impression,  that  a  person  reporting  a 
potential  ethical  concern  by  a  EXDE 
employee  has  a  protectable  privacy 
interest  for  the  purposes  of  Exemption 
6  for  the  same  reason  that  others  who 
report  alleged  governmental  misconduct 
have  a  privacy  interest.  In  this  case,  the 
DOE  found  no  public  interest  that 
outweighed  the  privacy  interest  and 
thus  found  that  Richland  Operations 
properly  withheld  the  name,  identifying 
information,  and  associated  phrases  of 
the  person  who  reported  the  ethics 
concern.  However,  in  this  case,  the  DOE 
found  no  protectable  privacy  interest  in 
the  names  and  affiliations  of  persons 
with  actual  knowledge  of  the  alleged 
ethics  infraction  nor  in  the  report  of  the 
ethics  concern.  In  the  case  of  the  former, 
the  DOE  determined  that  there  was 
nothing  private  revealed  about  the 
named  people,  and  in  the  case  of  the 
latter,  the  DOE  found  the  concern 
written  in  such  a  manner  that  it  was 
highly  unlikely  that  one  could 
determine  who  reported  the  ethics 
concern.  Accordingly,  the  Appeal  was 
granted  in  part,  denied  in  part,  and 
remanded  to  the  Richland  Operations 
Office  with  instructions  to  issue  a  new 
determination  either  releasing  the 
specified  material  or  asserting  and 
explaining  further  privacy  interests  and 
balancing  them  with  any  public  interest. 

Personei  Security  Hearing 

Personnel  Security  Hearing,  5/29/97, 
VSO-0136 
An  Office  of  Hearings  and  Appeals 
Hearing  Officer  issued  an  opinion  under 
10  C.F.R.  Part  710  concerning  the 
continued  eligibility  of  an  individual  for 
access  authorization.  After  considering 
the  testimony  at  the  hearing  convened  at 
the  request  of  the  individual  and  all 
other  information  in  the  record,  the 
Hearing  Officer  found  that  the 
individual  had  violated  a  EKDE  Drug 
Certification,  and  that  this  raised 
security  concerns  under  10  C.F.R. 
§  710.8(1).  However,  the  Hearing  Officer 
further  found  that  the  individual 
presented  sufficient  evidence  to  mitigate 
the  security  concern.  Specifically,  the 
Hearing  Officer  found  that  the 


individual  (i)  used  an  illegal  drug  only 
one  time  in  the  16  years  since  he  signed 
the  Drug  Certification,  (ii)  convincingly 
expressed  his  commitment  not  to  violate 
his  Drug  Certification  in  the  future,  and 
(iii)  provided  ample  evidence  that  he 
would  not  use  illegal  drugs  in  the 
future.  Accordingly,  the  Hearing  Officer 
recommended  that  the  individual's 
access  authorization,  which  had  been 
suspended,  should  be  restored. 

Refund  Application 

Burkland  Oil  Company.  Cal's  Supply, 
Inc.,  T.A.  Weisman,  Milkiken  &■ 
Senras,  Inc.,  Johnson  Oil  Company, 
Fmser  Oil  Company,  Brookline 
Avenue  Service,  Schlottman  Oil 
Company,  Mike  Junker,  5/29/97, 
RR72-O0024.  BR272-O0025.  RR272- 
00026.  RR272-O0027,  RR272- 
00028,  RR272-0O029,  RR272- 
00030.  RR272-00031.  RR272-00032 

The  Department  of  Energy  (DOE) 
issued  a  Decision  and  Order  concerning 
Motions  for  Reconsideration  filed  in  the 
Crude  Oil  Subpart  V  Special  Refund 
Proceeding.  Each  of  the  nine  applicants 
had  been  denied  a  refund  in  that 
proceeding  on  the  groimds  that  they 
were  either  a  retailer  or  repeller  and  had 
not  rebutted  the  presumption  that  these 
classes  of  persons  were  not  harmed  by 
overcharges  in  the  pricing  of  crude  oil 
during  the  period  of  controls.  In  their 
Motions  for  Reconsideration,  each  of  the 
applicants  attempted  to  rebut  the  non- 
injury presumption  by  relying  on  the 
statements  of  Dr.  Peter  D.  Linneman 
given  while  the  EXDE  was  considering 
evidence  during  its  preparation  of  the 
Report  on  Stripper  Well  Overcharges  for 
the  United  States  District  Court  of 
Kansas.  In  accord  with  precedent,  the 
DOE  found  Dr.  Linneman's  general 
econometric  statements  are  not 
sufficient  to  demonstrate  that  any 
particular  claimant  was  injured  by 
crude  oil  overcharges.  In  addition,  the 
applicants  did  not  submit  any  further 
evidence  to  show  injury.  Accordingly, 
the  Motions  for  Reconsideration  were 
denied. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 
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Allied  Signal,  Inc ...^^.^.^.....^.^.^ , „ RR272-285 

American  Tar  Company  (ATCO) .'. ...........'....„ RI272-O0042 

Calcasieu  Refining  Co  ...., „ RG272-76 

Fanners  Cooperative,  Thorp  > RG272-679 

Heritage  FS.  Inc  et  al  RG272-160 

Missouri  Farm  Bureau  SVC  et  al  _ „ ^ RK272-01761 

Norwood  School  District  et  al  „ ^ RF272-96313 

Perkins  Drilling,  Inc.,  et  al   „.... ^ „ RK272-03757 

Sidney  &  Darlene  Daily  et  al  RK272-04058 

Dismissals 

The  following  submissions  were  dismissed. 

Name 

Arch  Bilt  Container  C6rp./G.  Fisher  .... „ 

Cortland  Bulk  Milk  Prod.  Go-Op,  Inc  .-. „..Z!!!!!! 

Pilot  Freight  Lines,  Inc 

The  Trane  Co „ 
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5/27/97 
5/30/97 
5/30/97 
5/29/97 
5/30/97 
5/27/97 
5/29/97 
5/27/97 
5/30/97 


Case  No. 


RK272-04198 
RG272-0G868 
RG272-00583 
RF272-98768 


[FR  Doc.  97-17484  Filed  7-2-97;  8:45  am] 
BILUNG  CODE  6450-41 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6852-6] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request;  Agency 
Information  Collection  Activities,  New 
Source  Performance  Standards  for 
Storage  Vessels  for  Petroleum  Liquids 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  this  notice  announces  that 
the  following  Information  Collection 
Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval:  NSPS 
for  Petroleum  Storage  Liquid  Vessels. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  August  4.  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
CALL:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  1797.01. 

SUPPLEMENTARY  INFORMATION: 

Title:  Agency  Information  Collection 
Activities.  New  Source  Performance 
Standards  for  Petroleum  Storage  Liquid 
Vessels,  Subpart  K,  40  CFR  60;  EPA  ICR 
No.  1797.01.  This  is  a  request  for 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Abstract:  Owners/Operators  subject  to 
NSPS  Subpart  K  are  required  to  record 


the  petroleum  liquid  stored,  the  period 
of  storage  and  maximum  true  vapor 
pressure  of  that  liquid,  plus  any 
malfunctions  or  shut  downs  of  the  tank 
during  the  respective  storage  period  of 
the  liquid. 

Information  is  recorded  in  sufficient 
detail  to  enable  owners  or  operators  to 
demonstrate  the  means  of  complying 
with  the  applicable  standard.  Under  this 
standard,  the  data  collected  and 
recorded  is  retained  at  the  facility  for  a 
minimum  of  two  years  and  made 
available  to  the  Administrator  either  on 
request  or  by  inspection. 

The  information  generated  by  the 
recordkeeping  and  reporting 
requirements  are  used  by  the  Agency  to 
ensure  that  facilities  affected  by  the 
NSPS  continue  to  operate  in  compliance 
with  the  NSPS. 

The  information  collected  from  the 
recordkeeping  and  reporting 
requirements  is  also  used  for  targeting 
inspections,  and  is  of  sufficient  quality 
to  be  used  as  evidence  in  court. 
Collection  of  this  information  is 
authorized  at  40  CFR  60.7  and  60.110. 
Any  information  submitted  to  the 
Agency,  for  which  a  claim  of 
confidentiality  is  made,  will  be 
safeguarded  according  to  the  Agency 
policies  set  forth  in  Title  40,  Chapter  1 , 
Part  2,  Subpart  B — Confidentiality  of 
Business  Information  (see  40  CFR  2;  41 
FR  36902.  September  1,  1976:  amended 
by  43  FR  40000,  September  8,  1978;  43 
FR  42251,  September  20,  1978;  44  FR 
17674,  March  23,  1979).  .^n  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 


on  12/2/96  (61  FR  63840):  no  comments 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  3  to  7  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/ Affected  Entities: 
Storage  Vessels  of  Petroleum  Liquids; 
constructed/reconstructed  or  modified 
between  6/11/73  and  5/19/78. 

Estimated  Number  of  Respondents: 
220. 

Frequency  of  Response:  Occasionally. 

Estimated  Total  Annual  Hour  Burden: 
678  hours. 

Estimated  Total  Annualized  Cost 
Burden:  $23,746. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciu^cy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
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Please  refer  to  EPA  ICR  No.  1797.01  in 

any  correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington,  DC  20503 

Dated:  June  26,  1997. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
IFR  Doc.  97-17475  Filed  7-2-97;  8:45  am) 

BIUJNG  CODE  9S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5482-0] 

Environmental  Impact  Statements; 
Notice  of  Availability 

AGENCY:  Office  of  Federal  Activities, 
General  Information  (202)  564-7167  or 
(202)564-7153. 

Weekly  Receipt  of  Environmental 
Impact  Statements  Filed  June  23,  1997 
Through  June  27,1997  Pursuant  to  40 
CFR  1506.9 

EIS  No.  970239,  Draft  EIS,  NRCS,  TX, 
Be.xar-Medina-Atascosa  Counties 
Water  Conservation  Plan,  Renovation 
and  Installation,  Funding,  Medina 
Lake,  Bexar,  Medina  and  Atascosa 
Counties,  TX  .  Due:  August  18,  1997. 
Contact:  John  P.  Burt  (254)  298-1214. 

EIS  No.  970240.  Draft  EIS,  FHW,  PA. 
Southern  Beltway  Transportation 
Project,  Construction  from  PA-60  in 
Finlay  Township  to  US  22  in 
Robinson  Township,  Funding  and 
COE  Section  404  Permit,  Allegheny 
and  Washington  Counties,  PA  ,  Due: 
August  20,  1997,  Contact:  Ronald  W. 
Carmichael  (717)  782-3461. 

EIS  No.  970241,  Draft  EIS,  FHW,  MN, 
MN-Trunk-Highway-371  (MN-TH- 
371)  Relocation  Project,  New 
Construction,  North  of  the  entrance  to 
the  Crow  Wing  State  Park  to  the 
existing  City  of  Baxter,  Funding  and 
US  Army  COE  Section  10  Permit 
Issuance,  Crow  Wing  Township,  Crow 
Wing  County,  MN,  Due:  August  21, 
1997,  Contact:  Cheryl  Martin  (612) 
291-6120. 

EIS  No.  970242.  Final  Supplement, 
NOA,  Regulatory  EIS— Atlantic  Coast 
Weakfish  Fishery,  Fishery 
Management  Plan,  Implementation, 
Updated  Information  concerning 
Weakfish  Harvest  Control  in  the 
Atlantic  Ocean  Exclusive  Economic 


Zone  (EEZ),  off  the  New  England, 
Mid-Atlantic  and  South  Atlantic 
Coasts,  Due:  August  04,  1997, 
Contact:  Paul  Perra  (301)  427-2014. 

EIS  No.  970243,  Final  EIS,  UAF,  CA, 
Programmatic  EIS — McClellan  Air 
Force  Base  (AFB)  Disposal  and  Reuse 
Including  Rezoning  of  the  Main  Base, 
Implementation,  Federal  Permits, 
Licenses  or  Entitlements,  Sacramento 
County,  CA  .  Due:  August  04,  1997, 
Contact:  Rick  Solander  (916)  643- 
0830. 

EIS  No.  970244,  Draft  EIS,  NAS,  CA, 
WA.  UT,  X-33  Advanced  Technology 
Demonstrator  Vehicle  Program,  Final 
Design,  Construction  and  Testing, 
Implementation,  Approvals  and 
Permits  Issuance,  CA.  UT  and  WA, 
Due:  August  18,  1997,  Contact: 
Rebecca  C.  McCaleb  (205)  544-4367. 

EIS  No.  970245,  Final  Supplement, 
NAS,  Cassini  Spacecraft  Exploration 
Mission  to  Explore  the  Planet  Saturn 
and  its  Moons,  Implementation, 
Updated  Information  concerning 
Potential  Accidents  during  the  Lunch 
and  Cruise  Phase  of  the  Mission,  Due: 
August  04, 1997,  Contact:  Mark  R. 
Dahl  (202)  358-1544. 

EIS  No.  970246,  Final  EIS,  FAA,  NH, 
Manchester  (New  Hampshire)  Airport 
Master  Plan  Update,  Improvements  to 
Airside  and  Landside  Facilities, 
Airport  Layout  Plan,  Permits  and 
Approvals,  Manchester,  NH  ,  Due: 
August  04,  1997,  Contact:  John  C. 
Silva  (617)  238-7602. 

Amended  Notices 

£/S  No.  970223,  Draft  EIS,  NPS,  TN, 
Stones  River  National  Battlefield 
General  Management  Plan  and 
Development  Concept  Plan, 
Implementation,  Ruthford  County, 
TN,  Due:  September  04,  1997, 
Contact:  Mary  Ann  Peckham  (615) 
893-9501.  Published  FR-06-2&-97- 
Correction  to  the  Agency's  Bureau 
Code  from  BLM  to  NPS  and  Due  Date 
Correction. 

Dated;  June  30, 1997. 
William  0.  Dickenon, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 
IFR  Doc.  97-17511  Filed  7-2-97;  8:45  am] 

BILUNG  CODE  8S60-6&-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30412A;  FRL-5727-7) 

Rhone-Poulenc  Company;  Approval  of 
Pesticide  Product  Conditional 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  applications  to 
conditionally  register  the  pesticide 
products  Finish  and  Cyclanilide 
Technical  containing  new  active 
ingredients  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(7)(C)  of 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FTFTIA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (PM)  22,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs. 
401  M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  229,  CM  #2,  Environmental 
Protection  Agency,  1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202.  703-305- 
7740;  e-mail:  giles- 
parker.cynthia@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  document  under  "Regulations" 
(http://www.epa.gov/fedrgstr/). 

EPA  issued  a  notice,  published  in  the 
Federal  Register  of  June  14,  1996  (61  FR 
30234;  FRL-5373-7),  which  announced 
that  Rhone-Poulenc  AG  Company,  P.O. 
Box  12014,  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709,  had 
submitted  applications  to  register  the 
pesticide  products  Finish  (EPA  File 
Symbol  264-LAU),  which  contained  the 
active  ingredients  ethephon  (2- 
chloroelhyUphosphonic  acid  at  35.1 
percent  and  cyclanilide  l-(2,4- 
dichlorophenylaminocarbonyl)- 
cyclopropane  carboxylic  acid  at  4.3 
percent  emd  for  Cyclanilide  Technical 
(EPA  File  Symbol  264-LAL),  containing 
the  active  ingredient  cyclanilide  l-(2,4- 
dichlorophenylaminocarbonyl)- 
cyclopropane  carboxylic  acid  at  98.5 
percent,  an  active  ingredient  not 
included  in  any  previously  registered 
products. 

The  applications  were  approved  on 
May  19,  1997,  as  Finish  for  use  as  a 
harvest  aid  on  cotton  (EPA  Registration 
Number  264-564),  and  Cyclanilide 
Technical  for  manufacturing  use  only 
(EPA  Registration  Number  264-565). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 


cause  unreasonable  adverse  effects;  and 
that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  ethephon  (2- 
chloroethyl)phosphonic  acid  and 
cyclanilide  l-(2,4- 
dichlorophenylaminocarbonyl)- 
cyclopropane  carboxylic  acid,  and 
information  on  social,  economic,  and 
environmental  benefits  to  be  derived 
from  such  use.  Specifically,  the  Agency 
has  considered  the  nature  and  its 
pattern  of  use,  application  methods  and 
rates,  and  level  and  extent  of  potential 
exposure.  Based  on  these  reviews,  the 
Agency  was  able  to  make  basic  health 
and  safety  determinations  which  show 
that  use  of  ethephon  (2- 
chloroethyl)phosphonic  acid  and 
cyclanilide  l-(2,4- 
dichlorophenylaminocarbonyl)- 
cyclopropane  carboxylic  acid  during  the 
period  of  conditional  registration  will 
not  cause  any  unreasonable  adverse 
effect  on  the  enviromnent,  and  that  use 
of  the  pesticide  is,  in  the  public  interest. 

These  products  are  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7)(C).  If  the  conditions  are 
not  complied  with  the  registrations  will 
be  subject  to  cancellation  in  accordance 
with  FIFRA  section  6(e). 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  these 
conditional  registrations  are  in  the 
public  interest.  Use  of  the  pesticides  are 
of  significance  to  the  user  community, 
and  appropriate  labeling,  use  directions, 
and  other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  uiu^asonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  these 
conditional  registrations  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
cyclanilide  l-(2,4- 
dichlorophenylaminocarbonyl)- 
cyclopropane  carboxylic  acid. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road,      • 
Springfield,  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label,  the 
list  of  data  references,  the  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 


Programs,  Enviroiunental  Protection 
Agency.  Rm.  1132,  CM  #2,  Ariington. 
VA  22202  (703-305-5805).  Requests  for 
data  must  be  made  in  accordance  with 
the  provisions  of  the  Freedom  of 
Information  Act  and  must  be  addressed 
to  the  Freedom  of  Information  Office  (A- 
101),  401  M  St.,  SW.,  Washington,  D.C. 
20460.  Such  requests  should:  (1) 
Identify  the  product  name  and 
registration  number  and  (2)  specify  the 
data  or  information  desired. 

Authority:  7  U.S.C.  136. 

List  of  Subiecrts 

Environmental  protection.  Pesticides 
and  pests.  Product  registration. 
Dated:  June  25,  1997. 

James  Jones, 

Acting  Director,  Registration  Division.  Office 
of  Pesticide  Programs. 

[FR  Doc.  97-17480  Filed  7-2-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-749;  FRL-5728-9] 

Notice  of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-749,  must  be 
received  on  or  before  August  4,  1997. 
ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticides  Programs, 
Enviromnental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132, 
CM  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 


accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Regulatory  Action  Leader  Edward 
Allen,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location  and  telephone 
number:  5th  floor  CS  #1 ,  2800  Crystal 
Drive,  Arlington,  VA  22202.  Telephone 
No.  (703)  308-8699.  e-mail: 
allen.edward@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
ComesUc  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  number  [PF-7491 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
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electronic  form  must  be  identified  by 
the  docket  number  (PF-7491  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protecdon, 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  26, 1997. 

lanet  L.  Andersen. 

Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

Summaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  secUon  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EP.\  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  Auxein  Corporation 

PP  704838 

EPA  has  received  a  pesticide  petition 
(7G4838)  from  Auxein  Corporation. 
3900  Collins  Road,  P.  O.  Box  27519. 
Lansing.  MI,  proposing  pursuant  to 
section  408  (d)  of  the  Federal  Food. 
Drug  and  Cosmetic  Act,  21  U.S.C. 
section  346a  (d),  to  amend  40  CFR  part 
180  by  establishing  an  exemption  from 
the  requirement  of  a  tolerance  for 
residues  of  GABA  in  or  on  snap  beans, 
peanuts,  cotton,  potatoes,  tomatoes, 
lettuce,  green  peppers,  spinach, 
broccoli,  cauliflower,  and  cabbage. 
Pursuant  to  the  section  408(d)(2)(A)(I)  of 
the  FFDCA,  as  amended.  Auxein 
Corporation  has  submitted  the  following 
summary  of  information,  data  and 
arguments  in  support  of  their  pesticide 
petition.  This  summary  was  prepared  by 
Auxein  Corporation  and  EPA  has  not 
fully  evaluated  the  merits  of  the 
petition.  The  summary  may  have  been 
edited  by  EPA  if  the  terminology  used 
was  unclear,  the  summary  contained 
extraneous  material,  or  the  summary 
was  not  clear  that  it  reflected  the 
conclusion  of  the  petitioner  and  not 
necessarily  EPA. 


A.  Proposed  Use  Practices 

The  proposed  experimental  program 
will  be  conducted  in  the  states  of 
Alabama,  Arizona,  California,  Florida, 
Georgia,  Idaho,  Maine,  Michigan, 
Minnesota,  Mississippi,  North  Carolinei, 
North  Dakota,  New  Jersey,  Ohio, 
Oklahoma,  Oregon,  Peimsylvania,  South 
Dakota,  Texas,  Washington,  and 
Wisconsin.  Crops  to  be  treated  are  snap 
beans,  peanuts,  cotton,  potatoes, 
tomatoes,  lettuce,  green  peppers, 
spinach,  broccoli,  cauliflower,  and 
cabbage.  Depending  on  the  crop, 
application  is  made  at  first  bloom,  first 
bud  or  at  the  5-6  leaf  stage.  Subsequent 
applications,  for  a  maximum  of  three  (3) 
applications,  are  at  1-  to  3-week 
intervals.  The  rate  range  is  0.125  -  0.75 
pounds  of  formulated  product  /acre  per 
treatment  not  to  exceed  a  maximimi  of 
1.5  lbs/A  per  growing  season.  The 
proposed  EUP  program  would  utilize 
462  pounds  of  active  ingredients  (231 
pounds  of  gamma  aminobutyric  acid 
and  231  pounds  of  L-glutamic  acid)  in 
793  pounds  of  formulated  product.  A 
total  of  822  pounds  of  formulated 
product  will  be  shipped.  A  maximum  of 
790  acres  will  be  treated  under  this 
EUP.  The  formulated  product, 
AuxiGro""^  Plant  Growth  Enhancer, 
increases  plant  growth,  yield  and  fruit 
quality. 

B.  PixKluct  Identity/Chemistry 

AuxiGro  WP  is  an  off-white  colored, 
wettable  powder.  AuxiGro  contains  two 
active  ingredients:  36.5%  L-glutamic 
acid,  a  key  amino  acid,  and  29.2% 
gamma  aminobutyric  acid  (GABA),  a 
non-protein  amino  acid.  GABA  is  a 
white,  crystalline  powder  with  a  pH  of 
6.5  to  7.5.  The  pH  of  a  1%  solution  of 
AuxiGro  is  4.4.  The  bulk  density  of  the 
end-use  formula  is  0.52  g/ml.  GABA  is 
ubiquitous  in  nature  and  has  been  found 
in  microorganisms,  lower  and  higher 
plants,  fish,  birds,  insects  and 
mammals. 

C.  Toxicological  Profile 

GABA  is  a  ubiquitous  non-protein 
amino  acid  present  in  all  living  things. 
It  is  an  inhibitory  neurotransmitter  in 
many  brain  regions  and  central  nervous 
systems  of  mammals.  Due  to  GABA's 
role  in  the  nervous  system,  it  has  been 
administered  to  humans  with  the  aim  of 
improving  central  GABA-mediated 
transmission  and  to  control 
Huntington's  disease,  Parkinson's 
disease,  schizophrenia  and  other  seizure 
states.  AuxiGro,  the  end-use  formula 
containing  29.2%  GABA,  has  been 
studied  for  acute  toxicity.  Acute  oral 
toxicity  in  rats  is  greater  than  5,050  mg/ 
kg.  Acute  dermal  toxicity  in  rabbits  is 


greater  than  5,050  mg/kg.  An  eye 
irritation  study  using  rabbits  resulted  in 
redness  in  one  rabbit's  unwashed  eye, 
but  cleared  within  48  hours.  Limited 
signs  of  dermal  irritation  cleared  within 
24  hours.  There  was  no  indication  of     . 
dermal  sensitization  in  a  guinea  pig 
dermal  sensitization  study. 

D.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 
primary  non-food  sources  of  exposure 
the  Agency  considers  include  drinking 
water  or  groundwater,  and  exposure 
through  pesticide  use  in  gardens,  lawns, 
or  buildings  (residential  and  other 
indoor  uses. 

1.  Dietary  exposure.  Dietary  exposure 
due  to  topical  applications  of  GABA  and 
glutamic  acid  is  difficult  to  estimate 
because  both  chemicals  are  ubiquitous 
in  nature;  applications  associated  with 
the  EUP  would  be  minuscule  compared 
to  levels  found  in  nature,  and  both  are 
readily  utilized  by  microorganisms. 
Furthermore,  GABA  and  glutamic  acid 
are  presently  available  for  direct  human 
consumption. 

2.  Non-dietary,  non-occupational 
exposure.  Increased  non-dietary 
exposure  of  GABA  and  glutamic  acid 
via  lawn  care,  topical  insect  repellents, 
etc.,  is  not  applicable  to  this  EUP 
application. 

E.  Cumulative  Exposure 

GABA  is  ubiquitous  in  nature. 
Incremental  levels  of  exposure  resulting 
from  this  EUP  program  are  minuscule 
when  compared  to  the  high  levels  of 
GABA  found  naturally-occurring  in 
food. 

F.  Endocrine  Disruptors 

Auxein  has  no  information  to  suggest 
that  GABA  will  adversely  affect  the 
immune  or  endocrine  systems. 

G.  Safety  Considerations 

GABA  is  available  for  human 
consumption  as  a  food  additive  and 
pharmaceutical  agent.  It  also  occurs 
naturally  in  food.  Incremental  exposure 
to  GABA  resulting  from  this  EUP 
program  is  minuscule.  Considering  the 
negligible  contributions  to  the 
environment  resulting  from  the 
application  of  AuxiGro,  the  abundance 
and  role  of  GABA  in  foods  and  in  the 
human  body,  it  can  be  concluded  that 
GABA  is  safe  for  the  intended  use,  i.e.. 
without  measurable  hazard. 
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H.  Analytical  Method 

An  analytical  method  for  residues  is 
not  applicable  as  this  proposes  an 
exemption  from  the  requirement  for  a 
tolerance. 

/.  Existing  Tolerances 

Auxein  is  not  aware  of  any  tolerances 
or  MRLs  issued  for  GABA  outside  of  the 
United  States. 

2.  Auxein  Corporation 

PP  7G4839 

EPA  has  received  a  pesticide  petition 
(7G4839)  from  Auxein  Corporation, 
3900  Collins  Road,  P.  O.  Box  27519, 
Lansing,  MI,  proposing  pursuant  to 
section  408  (d)  of  the  Federal  Food, 
Drug  and  Cosmetic  Act,  21  U.S.C. 
section  346a  (d),  to  amend  40  CFR  part 
180  by  establishing  an  exemption  from 
the  requirement  of  a  tolerance  for 
residues  of  glutamic  acid  in  or  on  snap 
beans,  peanuts,  cotton,  potatoes, 
tomatoes,  lettuce,  green  peppers, 
spinach,  broccoli,  cauliflower,  and 
cabbage.  Pursuant  to  the  section  408  (d) 
(2)  (A)  (i)  of  the  FFDCA,  as  amended, 
Auxein  Corporation  has  submitted  the 
following  summary  of  information,  data 
and  arguments  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Auxein  Corporation  and 
EPA  has  not  fully  evaluated  the  merits 
of  the  petition.  The  summary  may  have 
been  edited  by  EPA  if  the  terminology 
used  was  unclear,  the  summary 
contained  exfraneous  material,  or  the 
summary  was  not  clear  that  it  reflected 
the  conclusion  of  the  petitioner  and  not 
necessarily  EPA. 

A.  Proposed  Use  Practices 

The  proposed  experimental  program 
will  be  conducted  in  the  states  of 
Alabama,  Arizona,  California,  Florida, 
Georgia,  Idaho,  Maine,  Michigan, 
Minnesota,  Mississippi,  North  Carolina. 
North  Dakota,  New  Jersey,  Ohio, 
Oklahoma,  Oregon,  Peimsylvania,  South 
Dakota,  Texas,  Washington,  and 
Wisconsin.  Crops  to  be  treated  are  snap 
beans,  peanuts,  cotton,  potatoes, 
tomatoes,  lettuce,  green  peppers, 
spinach,  broccoli,  cauliflower,  and 
cabbage.  Depending  on  the  crop, 
application  is  made  at  first  bloom,  first 
bud  or  at  the  5-6  leaf  stage.  Subsequent 
applications,  for  a  maximum  of  three  (3) 
applications,  are  at  1-  to  3-week 
intervals.  The  rate  range  is  0.125  -  0.75 
pounds  of  formulated  product  /acre  per 
treatment  not  to  exceed  a  maximum  of 
1.5  lbs/ A  per  growing  season.  The 
proposed  EUP  program  would  utilize 
462  pounds  of  active  ingredients  (231 
pounds  of  gamma  aminobutyric  acid 
and  231  pounds  of  L-glutamic  acid)  in 


793  pounds  of  formulated  product.  A 
total  of  822  pounds  of  formulated 
product  will  be  shipped.  A  maximum  of 
790  acres  will  be  treated  under  this 
EUP.  The  formulated  product, 
AuxiGrogGSTM  Plant  Grov^rth  Enhancer, 
increases  plant  growth,  yield  and  fruit 
quality. 

B.  Product  Identity/Chemistry 

AuxiGro  WP  is  an  off-white  colored, 
wettable  powder.  AuxiGro  contains  two 
active  ingredients:  36.5%  L-glutamic 
acid,  a  key  amino  acid,  and  29.2% 
gamma  aminobutyric  acid  (GABA),  a 
non-protein  amino  acid.  Glutamic  acid 
is  a  white,  practically  odoMess.  free 
flowing  crystalline  powder.  It  is  slightly 
soluble  in  water,  forming  acidic 
solutions.  The  pH  of  a  1%  solution  of 
AuxiGro  is  4.4.  The  bulk  density  of  the 
end-use  formula  is  0.52  g/ml.  Glutamic 
acid  is  ubiquitous  in  nature  and  has 
been  found  in  microorganisms,  lower 
and  higher  plants,  fish,  birds,  insects 
and  mammals.  Glutamate  is  widely 
available  as  a  direct  food  additive  and 
as  a  pharmaceutical  agent.  Glutamic 
acid  is  presently  cleared  by  EPA  for  use 
as  an  inert  ingredient  in  certain 
pesticide  products. 

C.  Toxicological  Profile 

Glutamic  acid  is  an  ubiquitous  and 
very  abundant  amino  acid.  It  is  found  in 
virtually  all  proteins.  Glutamic  acid  is 
listed  as  Generally  Recognized  as  Safe 
the  Food  and  Drug  Administration 
(FDA)  and  is  approved  by  the  EPA  as 
(GRAS)  by  an  inert  for  seed  treatment  as 
a  plant  nutrient.  Condensed,  extracted 
fermentation  glutamic  acid  is  approved 
by  the  FDA  for  use  in  animal  feed. 
Glutamic  acid  is  highly  regulated  in 
man  and  other  organisms,  the 
mechanisms  of  which  are  well 
understood.  Glutamate  has  been 
administered  to  numerous  species  in 
long  term  dietary  studies  without 
adverse  effects.  AuxiGro,  the  end-use 
formula,  has  been  studied  for  acute 
toxicity.  Acute  oral  toxicity  in  rats  is 
greater  than  5,050  mg/kg.  Acute  dermal 
toxicity  in  rabbits  is  greater  than  5,050 
mg/kg.  An  eye  irritation  study  using 
rabbits  resulted  in  redness  in  one 
rabbit's  unwashed  eye,  but  cleared 
within  48  hours.  Limited  signs  of 
dermal  irritation  cleared  within  24 
hours.  There  was  no  indication  of 
dermal  sensitization  in  a  guinea  pig 
dermal  sensitization  study. 

D.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FQPA  directs  EPA  to  consider  available 
information  concerning  exposures  from 
the  pesticide  residue  in  food  and  all 
other  non-occupational  exposures.  The 


primary  non-food  sources  of  exposure 
the  Agency  considers  include  drinking 
water  or  groundwater,  and  exposure 
through  pesticide  use  in  gardens,  lawns, 
or  buildings  (residential  and  other 
indoor  uses). 

1.  Dietary  exposure.  Dietary  exposure 
due  to  topical  applications  of  GAJBA  and 
glutamic  acid  is  difficult  to  estimate 
because  both  chemicals  are  ubiquitous 
in  nature;  applications  associated  with 
the  EUP  would  be  minuscule  compared 
to  levels  found  in  nature,  and  both  are 
readily  utilized  by  microorganisms. 
Furthermore,  GABA  and  glutamic  acid 
are  presently  available  for  direct  human 
consumption. 

2.  Non-dietary,  non-occupational 
exposure.  Increased  non-dietary 
exposure  of  GABA  and  glutamic  acid 
via  lawn  care,  topical  insect  repellents, 
etc.,  is  not  applicable  to  this  EUP 
application. 

E.  Cumulative  Exposure 

Glutamic  acid  is  ubiquitous  in  nature. 
Incremental  levels  of  exposure  resulting 
from  this  EUP  program  are  miniscule 
when  compared  to  the  high  levels  of 
glutamic  acid  found  naturally-occurring 
in  food. 

F.  Endocrine  Disruptors 

Airr^^in  has  no  information  to  suggesi 
that  f  amic  acid  will  adversely  affect 
the  inanune  or  endocrine  systems. 

G.  Safety  Considerations 

Glutamic  acid  is  available  for  human 
consumption  as  a  food  additive  and 
pharmaceutical  agent.  All  food  contains 
relatively  high  levels  of  glutamic  acid. 
Incremental  exposure  resulting  from 
this  EUP  program  is  minuscule. 
Considering  the  negligible  contributions 
to  the  environment  resulting  from  the 
application  of  AuxiGro,  the  abundance 
and  role  of  glutamic  acid  in  foods  and 
in  the  human  body,  it  can  be  concluded 
that  glutamic  is  safe  for  the  intended 
use,  i.e.,  without  measurable  hazard. 

H.  Analytical  Method 

An  analytical  method  for  residues  is 
not  applicable  as  this  proposes  an 
exemption  from  the  requirement  for  a 
tolerance. 

/.  Existing  Tolerances 

L-Glutamic  acid  is  presently  listed  as 
exempt  from  tolerances  under  40  CFR 
180.1001  when  used  as  a  plant  nutrient 
for  seed  treatment. 

Auxein  is  not  aware  of  any  tolerances 
or  MRLs  issued  for  glutamic  acid 
outside  of  the  United  States. 

IFR  Doc.  97-17590  Filed  7-2-97;  8:45  am) 
BILUNG  CODE  8S«O-60-F 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-18104a:  FRL  5728-1] 

Dimethomorph;  Receipt  of  Application 
for  Emergency  Exemption,  Solicitation 
of  Public  Comment 

agency:  Envtronmental  Protection 

Agency  (EPA). 

action:  Notice. 

SUMMARY:  EPA  has  received  specific 
exemption  requests  from  the  Georgia 
Department  of  Agriculture  (hereafter 
referred  to  as  the  "Applicant")  to  use 
the  pesticide  dimethomorph  (CAS 
110488-0-5)  to  treat  up  to  93.500  acres 
of  peppers,  squash,  cantaloupes, 
watermelons,  tomatoes,  and  cucumtiers 
to  control  crown  rot.  The  Applicant 
proposes  the  use  of  a  new  (unregistered) 
chemical;  therefore,  in  accordance  with 
40  CFR  166.24,  EPA  is  soliciting  public 
comment  before  making  the  decision 
whether  or  not  to  grant  the  exemptions. 
DATES:  Comments  must  be  received  on 
or  before  July  18,  1997. 
ADDRESSES:  Three  copies  of  written 
comments,  bearing  the  identification 
notation  "OPP-181048.  '  should  be 
submitted  by  mail  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division.  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  401  M  St..  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway. 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  Confidential  Business  Information 
(CBI)  should  be  submitted  through  e- 
mail. 

Information  submitted  in  any 
comment  concerning  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  comment  that  does  not 
contain  CBI  must  be  provided  by  the 
submitter  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  filed  pursuant  to  this  notice 
will  be  available  for  public  inspection  in 
Rm.  1132.  Crystal  Mall  #2, 1921 
Jefferson  Davis  Highway,  Arlington,  VA. 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  except  legal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number  and  e-mail:  Floor  2,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Ariington,  VA,  (703)  308-9364;  e-mail: 
pemberton.libby®epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  PlU^uant 
to  section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136p).  the  Administrator  may, 
at  her  discretion,  exempt  a  state  agency 
from  any  registration  provision  of 
FIFRA  if  she  determines  that  emergency 
conditions  exist  which  require  such 
exemption.  The  Applicant  has  requested 
the  Administrator  to  issue  specific 
exemptions  for  the  use  of 
dimethomorph  on  peppers,  squash, 
cantaloupes,  watermelons,  tomatoes, 
and  cuciunbers  to  control  crown  rot. 
Information  in  accordance  with  40  CFR 
part  166  was  submitted  as  part  of  these 
requests. 

Crown  rot  Pbytophthora  capsici  is 
believed  to  have  been  introduced  to  the 
state  of  Georgia  by  hurricane  Alberto  in 
July  of  1994.  The  Applicant  states  that 
presently,  there  are  no  fungicides 
registered  in  the  U.S.  that  will  provide 
adequate  control  of  crown  rot.  The 
Applicant  states  that  dimethomorph  has 
been  shown  to  be  effective  against 
crown  rot.  Dimethomorph  holds  current 
registrations  throughout  many  European 
countries.  The  Applicant  estimates  that 
losses  in  1997  could  reach  several 
hundred  million  dollars  without  use  of 
dimethomorph.  Under  appropriate 
conditions,  it  is  possible  that  this 
disease  could  develop  to  epidemic 
proportions. 

The  Applicant  proposes  to  apply 
dimethomorph  at  a  maximum  rate  of 
0.225  lbs.  active  ingredient  (a.i..)  [(2.5 
lb.  of  product)]  per  acre,  by  groiuid  or 
air.  with  a  maximum  of  5  applications 
per  crop,  to  a  maximum  of  93,500  acres 
of  peppers,  squash,  cantaloupes, 
watermelons,  tomatoes,  and  cucumbers. 

This  notice  does  not  constitute  a 
decision  by  EPA  on  the  application.  The 
regulations  governing  section  18  require 
publication  of  a  notice  of  receipt  of  an 
application  for  a  specific  exemption 
proposing  use  of  a  new  chemical  (i.e., 
an  active  ingredient  not  contained  in 
any  currently  registered  pesticide).  Such 
notice  provides  for  opportunity  for 
public  conmient  on  the  application. 

The  official  record  for  ihis  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  imder  docket 
number  [OPP-181048]  (including 
comments  and  data  submitted 


electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  official  notice  record 
is  the  paper  record  maintained  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-Docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [OPP-181048). 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

The  Agency,  accordingly,  will  review 
and  consider  all  comments  received 
during  the  comment  period  in 
determining  whether  to  issue  the 
emergency  exemption  requested  by  the 
Georgia  Department  of  Agriculture. 

List  of  Subjects 

Environmental  protection.  Emergency 
exemptions.  Pesticides  and  pests. 

Dated:  June  25.  1997.  . 

James  Jones. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Pmgrams. 

|FR  Doc.  97-17481  Filed  7-2-97;  8:45  am] 
BILUNG  CODE  6660-«0-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2207] 

Peititions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

Petition  for  reconsideration  have  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1, 429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  239,  1919  M  Street, 
N.W.,  Washington,  DC.  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  ITS,  Inc.  (202)  857-3800. 
Oppositions  to  this  petition  must  be 
filed  July  18,  1997.  See  Section  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
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be  filed  within  10  days  after  the  time  for 

filing  oppositions  has  expired. 

Subject:  Advanced  Television  Systems 
and  Their  Impact  Upon  the  Existing 
Television  Broadcast  Service.  (MM 
Docket  No.  87-268). 

Number  of  PeUtions  Filed:  220. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary'. 

IFR  Doc.  97-17406  Filed  7-2-97;  8:45  am) 

HLUNG  CODE  671 2-01 -M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
IX;  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission. 
Washington.  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  232-011507-003. 

Title:  Di  Gregorio-Tricon  Agreement. 

Parties:  Di  Gregorio-Navegacao  Ltda., 
DSR-Senator  Lines,  Cho  Yang  Shipping 
Col.,  Ltd. 

Synopsis:  The  proposed  modification 
extends  the  minimum  term  of  the 
Agreement  to  September  1.  2000,  and 
provides  that  any  party  may  withdraw 
from  the  Agreement  upon  six  months' 
written  notice,  but  such  notice  may  not 
commence  to  run  until  30  months 
following  September  1.  1997. 

Agreement  No.:  224-201028. 

Title:  Port  of  Oakland/Stevedoring 
Services  of  America  Terminal 
Agreement. 

Parties:  Port  of  Oakland  ("Port"). 
Stevedoring  Services  of  America 
("SSA"). 

Synopsis:  Under  the  terms  of  the 
Agreement,  the  Port  assigns  to  SSA  a 
preferential  right  to  manage,  operate, 
and  solicit  cargo  at  the  Port's  Charles  B. 
Howard  Terminal.  The  initial  term  of 
the  Agreement  will  be  from  July  1.  1997, 
to  June  30,  2007. 

Dated:  June  30,  1997. 

By  order  of  the  Federal  Maritime 
Commission. 
Secretary. 

[FR  Doc.  97-17482  Filed  7-2-97;  8:45  am] 
BIUJNQ  CODE  e730-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  request 

The  Department  of  Health  and  Human 
Services.  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  GIG  Advisory  Opinion  Procedures 
and  Preliminary  Questions 

Section  205  of  the  Health  Insurance 
Portability  and  Accoimtability  Act  of 
1996.  Pub.  Law  104-191,  requires  the 
Department  to  provide  advisory 
opinions  to  the  public  regarding  several 
categories  of  subject  matter,  including 
the  requestor's  potential  liability  under 
sections  1128,  1128A,  and  1128B  of  the 
Act.  The  OIG  has  separately  published 
in  the  Federal  Register  (2/19/97)  and 
interim  final  regulation  providing  the 
procedure  under  which  members  of  the 
public  may  request  advisory  opinions 
from  the  OIG.  That  discussion  contains 
a  more  thorough  discussion  of  the 
advisory  opinion  procedures  and  the 
preliminary  questions.  The  procedures 
in  the  interim  final  rule  include  several 
provisions  for  the  collection  of 
information.  In  addition,  in  order  to  aid 
potential  requestors  and  the  OIG  in 
providing  opinions  under  this  process, 
the  OIG  is  providing  preliminary 
questions  that  may  be  answered  in  an 
advisory  opinion  request.  These 
preliminary  questions  will  be  voluntary 
and  will  correspond  with  each  sanction 
provision  about  which  advisory 
opinions  will  be  rendered.  Responsents: 
Health  care  providers;  Annaul  Number 
of  Respondents:  500;  Average  Burden 
per  Response:  10  hours;  Total  Annual 
Burden  on  Respondents:  5000  hours; 
Cost  Burden:  $1,000,000. 

OMB  Desk  Officer.  Allison  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address: 

Human  Resources  and  Housing  Branch. 
Office  of  Management  and  Budget.  New 
Executive  Office  Building.  Room  10235. 


725  17th  Street  N.W..  Washington.  D.C. 
20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H. 
Hiunphrev  Building.  200  Independence 
Avenue  S'w..  Washington,  DC,  20201. 
Written  comments  should  t>e  received 
within  30  days  of  this  notice. 

Dated:  June  24,  1997. 
Dennis  P.  Williams. 
Deputy  Assistant  Secretary,  Budget. 
iFR  Doc.  97-17411  Filed  7-2-97;  8:45  am) 
BIUJN6  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  aruj  Healtfi 
Statistics:  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  committee 
meetings. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Population-Specific  Issues. 

Times  and  Dates:  9:00  a.m. -5:00  p.m..  |uly 
21.  1997. 

Place:  Room  337A.  Hubert  H.  Humphrey 
Building.  200  Independence  Avenue,  SW, 
Washington.  DC.  20201. 

Status:  Open. 

Purpose:  On  July  21,  the  Subcommittee  on 
Population-Specific  Issues  of  the  National 
Committee  on  Vital  and  Health  Statistics  will 
meet  to  formulate  its  work  plan  relating  to 
data  needed  to  assess  the  impact  of  Medicaid 
Managed  Care  on  Medicaid  hwneficiaries 
Presentations  are  tentatively  planned  on  the 
following  topics:  the  scope  of  current 
activities,  anticipated  work  across  the 
agencies  within  the  Department,  and  plans 
for  monitoring  and  evaluating  the  impact  of 
managed  care  on  Medicaid  t>eneficiaries, 
including  child  health  and  mental  health. 
The  Subcommittee  plans  to  formulate 
specific  questions  to  be  addressed  and 
resources  needed,  as  well  as  methods  to 
addressing  this  priority,  including  the 
possibility  of  public  heanngs. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  the  meeting  and  roster  of 
committee  members  may  be  obtained  from 
Carolyn  Rimes,  Lead  Staff  for  the 
Subcommittee,  Health  Care  Financing 
Administration,  7500  Security  Boulevard, 
Baltimore  Maryland  21244,  telephone  (410) 
78&-6620.  or  Marjorie  S.  Greenberg, 
Executive  Secretary,  NCVHS,  NCHS.  CDC, 
Room  1100.  Presidential  Building.  6525 
Belcrest  Road.  Hyattsville.  Maryland  20782. 
telephone  (301)  436-7050.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  website:  http://aspe.os.dhhs.gov/ncvhs. 
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Dated:  June  27.  1997. 
James  Scanion, 

Director,  Division  of  Data  Policy,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 
|FR  Doc.  97-17410  Filed  7-2-97;  8:45  am] 

BILUNQ  CODE  41S1-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Heattti  Care  Financing  Administration 
[HCFA-685,  and  HCFA-684  A-J] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden:  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection:  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  (ESRD)  Network  Semi-Annual 
Cost  Report  Forms  and  Supporting 
Regulations  42  CFR  405.2110  and 
405.2112:  Form  No.:  HCFA-685;  Use: 
The  Semi-annual  cost  report  enables 
HCFA  to  review  specific  Network  costs, 
compare  costs  between  Networks,  and 
project  future  Network  costs.  The 
reports  are  also  used  as  an  early  warning 
system  to  determine  if  a  Network  is  in 
danger  of  exceeding  the  total  cost  of  its 
contract.  Frequency:  Semi-annually; 
Affected  Public:  Not-for-profit 
institutions;  Number  of  Respondents: 
18;  Total  Annual  Responses:  36;  Total 
Annual  Hours:  108. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currenUy 
approved  collection;  Title  of 
Information  Collection:  End  Stage  Renal 
Disease  Network  (ESRD)  Business 
Proposal  Forms:  Form  No.:  HCFA-684 


through  684  A-J;  Use:  Current  End  Stage 
Renal  Disease  (ESRD)  Networks  and 
other  bidders  are  required  to  submit 
contract  proposals  to  participate  as  a 
HCFA  sanctioned  ESRD  Network.  The 
business  proposal  forms  are  used  to 
satisfy  HCFA's  need  for  consistent, 
meaningful,  and  verifiable  data  to 
evaluate  contract  proposals.  Frequency: 
Every  three  years;  Affected  Public:  Not- 
for-profit  institutions:  Number  of 
Respondents:  18;  Total  Annual 
Responses:  36;  Total  Annual  Hours: 
1,080. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  Web  Site  Address  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  you^  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
HCFA,  Office  of  Financial  and  Human 
Resources,  Management  Analysis  and 
Planning  Staff,  Attention:  John  Rudolph, 
Room  C2-26-17.  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  June  26,  1997. 
Edwin  ).  Glatzel. 

Director,  Management  Analysis  and  Planning 

Staff,  Office  of  Financial  and  Human 

Resources. 

|FR  Doc.  97-17434  Filed  7-2-97;  8:45  am) 

BILLING  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards,  To  Engage 
in  Urine  Drug  Testing  for  Federal 
Agencies,  and  Laboratocies  That  Have 
Withdrawn  From  the  Program 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
(Formerly:  National  Institute  on  Drug 
Abuse,  ADAMHA.  HHS). 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 


FR  29916,  29925).  A  similar  notice 
listing  all  currently  certified  laboratories 
will  be  published  during  the  first  week 
of  each  month,  and  updated  to  include 
laboratories  which  subsequently  apply 
for  and  complete  the  certification 
process.  If  any  listed  laboratory's 
certification  is  totally  suspended  or 
revoked,  the  laboratory  will  be  omitted 
from  updated  lists  until  such  time  as  it 
is  restored  to  full  certification  under  the 
Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  identified  as  such  at  the  end  of  the 
current  list  of  certified  laboratories,  and 
will  be  omitted  from  the  monthly  listing 
thereafter. 

This  Notice  is  now  available  on  the 
internet  at  the  following  website:  http:/ 
/wrww. health. org 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Giselle  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  Room 
13A-54,  5600  Fishers  Lane,  Rockville. 
Maryland  20857;  Tel.:  (301)  443-6014. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  100- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection.  To  maintain  that 
certification  a  laboratory  must 
participate  in  a  quarterly  performance 
testing  program  plus  periodic,  on-site 
inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratory.  8901  W.  Lincoln  Ave..  West 

Allis,  WI  53227.  414-328-7875  (formerly: 

Bayshore  Clinical  Laboratory) 
Aegis  Analytical  Laboratories,  Inc..  345  Hill 

Ave..  Nashville,  TN  37210,  615-255-2400 
Alabama  Reference  Laboratories,  Inc.,  543 

South  Hull  St.,  Montgomery.  AL  36103. 

800-541-4931/334-263-5745 
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American  Medical  Laboratories,  Inc.,  14225 
Newbrook  Dr.,  Chantilly,  VA  22021.  703- 
802-6900 

Associated  Pathologists  Lat>oratories,  Inc., 
4230  South  Bumham  Ave.,  Suite  250.  Las 
Vegas,  NV  89119-5412.  702-733-7866/ 
800-433-2750 

Associated  Regional  and  University 
Pathologists,  Inc.  (ARUP),  500  Chipeta 
Way,  Salt  Lake  City,  UT  84108.  801-583- 
2787/800-242-2787 

Baptist  Medical  Center — Toxicology 
Uboratory,  9601 1-630,  Exit  7,  Little  Rock, 
AR  72205-7299,  501-202-2783.  (formerly: 
Forensic  Toxicology  Laboratory  Baptist 
Medical  Center) 

Cedars  Medical  Center,  Department  of 
Pathology,  1400  Northwest  12th  Ave., 
Miami,  FL  33136,  305-325-5784 

Centinela  Hospital  Airport  Toxicology 
Laboratory,  9601  S.  Sepulveda  Blvd.,  Los 
Angeles,  CA  90045,  310-215-6020 

Clinical  Reference  Lab,  8433  Quivira  Rd., 
Lenexa,  KS  66215-2802,  800-445-6917 

CompuChem  Laboratories,  Inc.,  1904 
Alexander  Drive,  Research  Triangle  Park, 
NC  27709,  919-549-8263/800-833-3984, 
(Formerly:  CompuChem  Laboratories,  Inc., 
A  Subsidiary  of  Roche  Biomedical 
Laboratory,  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  lefferson  Ave., 
Springfield,  MO  65802,  800-876-3652/ 
417-269-3093,  (formerly:  Cox  Medical 
Centers) 

Dept.  of  the  Navy,  Navy  Drug  Screening 
Laboratory,  Great  Lakes,  IL,  PO  Box  88- 
6819,  Great  Lakes,  IL  60088-6819,  847- 
688-2045/847-688-^171 

Diagnostic  Services  Inc.,  dba  DSI,  4048  Evans 
Ave..  Suite  301.  Fort  Myers,  FL  33901, 
941-418-1700/800-735-5416 

Doctors  Laboratory,  Inc.,  PO  Box  2658,  2906 
Julia  Dr.,  Valdosta,  GA  31604,  912-244- 
4468 

DrugProof,  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  800-S98-0180/206-386-2672. 
(formerly:  Laboratory  of  Pathology  of 
Seattle,  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 

DrugScan,  Inc.,  PO  Box  2969. 1119  Meams 
Rd..  Warminster.  PA  18974,  215-674-9310 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr.,  Oxford,  MS  38655,  601-236-2609 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715,  60a-267- 
6267 

Harrison  Laboratories,  Inc..  9930  W.  Highway 
80,  Midland,  TX  79706,  800-725-3784/ 
915-563-3300  (formerly:  Harrison  St 
Associates  Forensic  Laboratories) 

Jewish  Hospital  of  Cincinnati,  Inc.,  3200 
Burnet  Ave.,  Cincinnati,  OH  45229.  513- 
569-2051 

LabOne.  Inc.,  8915  Lenexa  Dr.,  Overland 
Park,  Kansas  66214,  913-888-3927/800- 
728-4064  (formerly:  Center  for  Laboratory 
Services,  a  Division  of  LabOne,  Inc.,) 

Laboratory  Corporation  of  America,  888 
Willow  St..  Reno,  NV  89502.  702-334- 
3400  (formerly:  Sierra  Nevada  Laboratories, 
Inc.,) 


Laboratory  Corporation  of  America  Holdings, 

69  First  Ave.,  Raritan.  N)  08869,  800-437- 

4986,  (Formerly:  Roche  Biomedical 

Laboratories,  Inc..) 
Laboratory  Specialists,  Inc.,  1111  Newton  St.. 

Gretna,  LA  70053,  504-392-7961 
Marshfield  Lalxiratories,  Forensic  Toxicology 

Laboratory.  1000  North  Oak  Ave., 

Marshfield.  WI  54449.  715-389-3734/800- 

331-3734 
MedExpress/National  Laboratory  Center, 

4022  Willow  Lake  Blvd..  Memphis.  TN 

38118.  901-795-1515/800-526-6339 
Medical  College  Hospitals  Toxicology 

Laboratory.  Departjment  of  Pathology.  3000 

Arlington' Ave..  Toledo.  OH  43614.  419- 

381-5213 
Medlab  Clinical  Testing,  Lie.  212  Cherry 

Lane.  New  Castle.  DE  19720,  302-655- 

5227 
MedTox  Laboratories,  Inc.,  402  W.  County 

Rd.  D.  St.  PauL  MN  55112.  800-832-3244/ 

612-636-7466 
Methodist  Hospital  of  Indiana,  Inc., 

Department  of  Pathology  and  Laboratory 

Medicine,  1701  N.  Senate  Blvd.. 

Indianapolis,  DM  46202,  317-929-3587 
Methodist  Medical  Center  Toxicology 

Laboratory.  221  NE  Glen  Oak  Ave.,  Peoria, 

IL  61636,  800-752-1835/309-671-5199 
MetroLab-Legacy  Laboratory  Services,  235  N. 

Graham  St.,  Portland,  OR  97227.  503-413- 

4512.  800-237-7808  (x4512) 
Minneapolis  Veterans  A^irs  Medical  Center. 

Forensic  Toxicology  Laboratory,  1  Veterans 

Drive,  Minneapolis,  Minnesota  55417, 

612-725-2088 
National  Toxicology  Laboratories.  Inc.,  1100 

California  Ave.,  Bakersfield,  CA  93304, 

805-322-4250 
Northwest  Toxicology,  Inc.,  1141  E.  3900 

South,  Salt  Lake  City,  UT  84124.  800-322- 

3361 
Oregon  Medical  Laboratories,  P.O.  Box  972, 

722  East  11th  Ave.,  Eugene.  OR  97440- 

0972. 541-687-2134 
Pathology  Associates  Medical  Laboratories. 

East  11604  Indiana,  Spokane,  WA  99206, 

509-926-2400/800-541-7891 
PharmChem  Laboratories,  Inc.,  1505-A 

O'Brien  Dr..  Menlo  Park,  CA  94025,  415- 

328-6200/800-446-5177 
PharmChem  Laboratories.  Inc.,  Texas 

Division.  7606  Pebble  Dr..  Fort  Worth.  TX 

76118,  817-595-0294,  (formerly:  Harris 

Medical  Laboratory) 
Physicians  Reference  Laboratory,  7800  West 

110th  St..  Overland  Park,  KS  66210.  913- 

338-4070/800-821-3627 
Poisonlab,  Inc.,  7272  Clairemont  Mesa  Blvd.. 

San  Diego,  CA  92111,  619-279-2600/800- 

882-7272 
Premier  Analytical  Laboratories,  15201 1-IO 

East.  Suite  125.  Channelview,  TX  77530. 

713-457-3784/800-888-4063,  (formerly: 

Drug  Labs  of  Texas) 
Presbyterian  Laboratory  Services  1851  East 

Third  Street,  Charlotte,  NC  28204,  800- 

473-6640 
Quest  Diagnostics  Incorporated.  4770  Regent 

Blvd..  Irving.  TX  75063.  800-526-0947/ 

972-916-3376  (formerly;  Damon  Clinical 

Uboratories,  Damon/MetPath.  CORNING 

Clinical  Laboratories) 
Quest  Diagnostics  Incorporated.  875 

Greentree  Rd..  4  Parkway  Ctr..  Pittsburgh. 


PA  15220-3610.  800-574-2474/412-920- 
7733.  (formerly:  Med-Chek  Laboratories, 
Inc..  Med-Chek/Damon,  MetPath 
Laboratories.  CORNWG  Clinical 
Laboratories) 

Quest  DiagnosUcs  Incorporated.  4444 
Giddings  Road.  Auburn  Hills.  MI  48326, 
810-373-9120,  (formeriy;  HealthCare/ 
Preferred  Laboratories.  HealthCare/ 
MetPath,  CORNING  Clinical  Laboratories) 

Quest  Diagnostics  Incorporated.  1355  Mittel 
Blvd.,  Wood  Dale.  IL  60191,  630-595- 
3888.  (formerly:  MetPath.  Inc..  CORNING 
MetPath  Clinical  Uboratories.  CORNING 
Clinical  Laboratories  Inc.) 

Quest  Diagnostics  Incorporated.  2320 
Schuetz  Rd..  St.  Louis,  MO  63146,  800- 
288-7293/314-991-1311.  (formerly; 
Metropolitan  Reference  Labtoratories.  Inc., 
CORNING  Clinical  Laboratories,  South 
Central  Division) 

Quest  Diagnostics  Incorporated,  One 

Malcolm  Ave  .  Teterboro,  NJ  07608,  201- 
393-5590,  (formerly:  MetPath,  Inc.. 
CORNING  MetPath'Clinical  Laboratories. 
CORNING  Clinical  Laboratory) 

Quest  DiagnosUcs  Incorporated,  National 
Center  for  Forensic  Science,  1901  Sulphur 
Spring  Rd.,  Baltimore.  MD  21227,  410- 
536-1485,  (formerly:  Maryland  Medical 
Laboratory,  Inc..  National  Center  for 
Forensic  Science,  CORNING  National 
Center  for  Forensic  Science] 

Quest  Diagnostics  Incorporated.  7470 
Mission  Valley  Rd.,  San  Diego.  CA  92108- 
4406.  800-446-4728/619-686-3200. 
(formerly:  Nichols  Institute,  Nichols 
Institute  Substance  Abuse  Testing  (NISAT), 
CORNING  Nichols  Institute,  CORNING 
Clinical  Laboratories) 

Scientific  Testing  Laboratories,  Inc.  463 
Soulhlake  Blvd..  Richmond,  VA  23236. 
804-378-9130 

Scott  &  White  Drug  Testing  Laboratory,  600 
S.  25th  St..  Temple,  TX  76504,  800-749- 
3788 

S.E.D.  Medical  Laboratories,  500  Walter  NE. 
Suite  500,  Albuquerque,  NM  87102.  505- 
727-8800  /  800-999-LABS 

SmithKline  Beecham  Clinical  Laboratories. 
7600  Tyrone  Ave.,  Van  Nuys,  CA  91405, 
818-989-2520  /  800-877-2520 

SmithKline  Beecham  Clinical  Laboratories, 
801  East  Dixie  Ave.,  Leesburg.  FL  34748, 
352-787-9006,  (formerly:  Doctors  & 
Physicians  Laboratory) 

SmithKline  Beecham  Clinical  Laboratories, 
3175  Presidential  Dr..  Atlanta,  GA  30340. 
770-452-1590,  (formeriy;  SmithKline  Bio- 
Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
506  E.  State  Pkwy.,  Schaumburg.  IL  60173, 
847-447-4379/800-447-4379  (formerly: 
International  Toxicology  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
400  Egypt  Rd..  Norristown,  PA  19403,  800- 
523-0289  /  610-631-4600.  (formeriy; 
SmithKline  Bio-Science  Laboratories) 

SmithKline  Beecham  Clinical  Laboratories, 
8000  Sovereign  Row,  Etellas,  TX  75247. 
214-638-1301,  (formeriy;  SmithKline  Bio- 
Science  Laboratories) 

South  Bend  Medical  Foundation,  Inc.,  530  N. 
Lafeyette  Blvd.,  South  Bend,  IN  46601, 
219-234-4176 
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Southwest  laboratories,  2727  W.  Baseline 
Rd.,  Suite  6.  Tempe.  AZ  85283.  602-438- 
8507 

St.  Anthony  Hospital  (Toxicology 

Ubcratory).  P  O  Box  205,  1000  N.  Lee  St., 
Oklahoma  City,  OK  73102.  405-272-7052 

Toxicology  4  Drug  Monitoring  Laboratory. 
University  of  Missouri  Hospital  &  Clinics, 
2703  Clark  Lane.  Suite  B.  Lower  Level, 
Columbia,  MO  65202,  573-882-1273 

Toxicology  Testing  Service.  Inc.,  5426  N.W. 
79th  Ave.,  Miami.  FL  33166.  305-593- 
2260 

TOXWORX  Laboratories.  Inc..  6160  Variel 
Ave..  Woodland  Hills,  CA  91367,  818-226- 
4373  /  800-966-2211,  (formeriy: 
Laboratory  Specialists.  Inc.;  Abused  Drug 
laboratories;  MedTox  Bio- Analytical,  a 
Division  of  MedTox  Laboratories,  Inc.) 

UNILAB,  18408  Oxnard  St..  Tarzana,  CA 
91356,  800-492-0800  /  818-996-7300, 
(formerly;  MetWest-BPL  Toxicology 
I-aboratory) 

UTMB  Pathology-Toxicology  Laboratory, 
University  of  Texas  Medical  Branch, 
Clinical  Chemistry  Division,  301 
University  Boulevard,  Room  5.158,  Old 
John  Sealy.  Galveston.  Texas  77555-0551, 
409-772-3197 

The  Standards  Council  of  Canada 
(SCC)  Laboratory  Accreditation  Program 
for  Substances  of  Abuse  (LAPSA)  has 
t)een  given  deemed  status  by  the 
Department  of  Transportation.  The  SCC 
has  accredited  the  following  Canadian 
laboratory  for  the  conduct  of  forensic 
urine  drug  testing  required  by 
Department  of  Transportation 
regulations; 

MAXXAM  Analytics  Inc.,  5540  McAdam  Rd., 
Mississauga.  ON,  Canada  L4Z  IPI,  905- 
890-2555.  (formerly:  NOVAMANN 
(Ontario)  Inc.) 

Richard  Kopanda, 

Executive  Officer.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  97-17375  Filed  7-2-97;  8:45  ami 

BILLING  CODE  4180-20-f> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-10] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUi)  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  July  3,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll  free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPlfMENTARY  INFORMATION:  In 

accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Vetemns  Administration, 
No.  88-2503-OG  (D.D.C.)  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  an  surplus  Federal  buildings  and 
real  property  that  HUD  has  reviewed  for 
suitability  for  use  to  assist  the  homeless. 
Today's  Notice  is  for  the  purpose  of 
announcing  that  no  additional 
properties  have  been  determined 
suitable  or  unsuitable  this  week. 

Dated:  )une  26. 1997. 
Fred  Kamas,  Jr., 

Acting  Deputy  Assistant  Secretary  for 

Economic  Development. 

(FR  Doc.  97-17155  Filed  7-2-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.]: 

Applicant:  Stephen  Oliver,  Leawood, 
KS.  PRT-831077. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas]  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Lonnie  Cottam,  Blythe, 
CA.  PRT-829685.  > 

The  applicant  request  a  permit  to 
import  the  sport-hunted  trophy  of  a 
cheetah  [Acinonyx  jubatus]  taken  in 
Namibia  for  the  purpose  of 
enhancement  of  the  survival  of  the 
species. 

Written  data  or  comments  should  be 
submitted  to  the  Director,  U.S.  Fish  and 
Wildlife  Service,  Office  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  430,  Arlington,  Virginia  22203 
and  must  be  received  by  the  Director 
within  30  days  of  the  date  of  this 
publication. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

The  following  applicants  have  each 
requested  a  permit  to  import  a  sport- 
hunted  polar  bear  (Ursus  maritimus) 
from  the  Northwest  Territories,  Canada 
for  personal  use. 


Applicant/address 

Population 

PRT- 

Gary  Dumdei,  Grand  Raptds,  MN 

Southern  Beaufort  

829908 

Kenneth  Sandy,  Snohomish,  WA 

do  

do  

830978 

Jose  Carbonell.  Miami.  FL  

831228 

Kenneth  Werling,  Cetina,  OH  

do  

McClintock  Channel 

830535 

Fefix  Wjdiacta,  Orland  Paf1<.  IL  

831166 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  public  hearing  on  any 
of  these  applications  for  marine 
mammal  permits  should  be  sent  to  the 


U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 


within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
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The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  all  of  the  applications 
listed  in  this  nodce  are  available  for 
review,  subject  to  the  requirements  of 
the  Privacy  Act  and  Freedom  of 
Information  Act,  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  within  30  days  of  the 
date  of  publication  of  this  notice  at  the 
above  address. 


Dated;  June  27,  1997. 
Karen  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

(FR  Doc.  97-17448  Filed  7-2-97;  8:45  am] 

BILUNG  CODE  4310-S6-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permits  for  Marine 
Mammals 

On  March  26.  1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62.  No.  58,  Page  14438.  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  each  of  the 
following  individuals  for  a  permit  to 
import  a  sport-hunted  polar  bear  [Ursus 
maritimus]  from  Canada  for  personal 
use. 


Applicant/address 


Torry  D.  Lofgreen,  Tempe,  AZ  

Anthony  Kozyrski,  Kings  Park,  NY  , 
Lee  Lipscomb,  Los  Angeles,  CA  .... 
Richard  Haskins,  Hillstxjrough,  CA 
Larry  Bennett,  Stewartstown,  PA  ... 


Population 


PRT- 


Southem  Beaufort 

do  

Northern  Beaufort  . 

do  

do  


826751 
826752 
826746 
826742 
826739 


On  April  24,  1997,  a  notice  was  published  in  the  Federal  Register,  Vol.  62,  No.  79,  Page  20020,  that  an  application 
had  been  filed  with  the  Fish  and  Wildlife  Service  by  each  of  the  following  individuals  for  a  permit  to  import  a 
sport-hunted  polar  bear  [Ursus  maritimus)  from  Canada  for  personal  use. 


Applk:ant/address 


James  GaJI,  Shelby,  Ml 

John  Garrett,  Sulphur,  KY  

Horsl  Baier,  Miami,  FL  

Rot>ert  Deltgans,  Sherman,  TX _ 

Ken  Semelst)erger,  Strongsville,  OH 

George  Heller,  Webster  City,  lA  

Philip  Majerus,  Fond  du  Lac,  Wl  


Population 


Northern  Beaufort .... 

do  

do  

McClintock  Channei 

Viscount  Melville  

Southern  Beaufort  ... 


PRT- 


828117 
827772 
828003 
828114 
827520 
827517 
627892 


On  April  30.  1997,  a  notice  was  published  in  the  Federal  Register,  Vol.  62,  No.  83,  Page  23478.  that  an  application 
had  been  filed  with  the  Fish  and  Wildlife  Service  by  each  of  the  following  individuals  for  a  permit  to  import  a 
sport-hunted  polar  beai  [Ursus  maritimus)  from  Canada  for  personal  use. 


Applicant/address 


Thomas  Vanevery,  Troy,  Ml 


Populatkin 


McClintock  Channel 


PRT- 


828440 


Notice  is  hereby  given  that  on  June 
18, 1997,  and  June  24,  1997  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  the 
Fish  and  Wildlife  Service  authorized  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  WUdlife  Service,  Office  of 
Management  Authority,  4401  North 
Fairfax  E>rive,  Rm  430,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 


Dated:  June  27, 1997. 
Karen  Anderson, 

Acting  Chief,  Branch  of  Permits.  Office  of 
Management  Authority. 
[FR  Doc.  97-17447  Filed  7-2-97;  8:45  am) 
BILLma  CODE  4310-S6-P 

DEPARTMETfT  OF  THE  INTERIOR 
Geological  Survey 

Technology  Transfer  Act  of  1986 

AGENCY:  U.S.  Geological  Survey, 

Interior. 

ACTION:  Notice  of  proposed  Cooperative 

Research  and  Development  Agreement 

(CRADA)  negotiations. 

SUMMARY:  The  United  States  Geological 
Survey  (USGS)  is  planning  to  enter  into 
a  Cooperative  Research  and 
Development  Agreement  (CRADA)  with 


Application  Software  Technologies, 
Inc.  Green  Bay,  Wisconsin.  The 
purpose  of  the  CRADA  is  to  jointly 
research  and  develop  Spatial  Data 
Transfer  Standard  development  tools  for 
the  Windows  environment.  Any  other 
organization  interested  in  pursuing  the 
possibility  of  a  CRADA  for  similar  kinds 
of  activities  should  contact  the  USGS. 
ADDRESSES:  Inquiries  may  be  addressed 
to  the  Acting  Chief  of  Research,  U.S. 
Geological  Survey,  National  Mapping 
Division,  500  National  Center.  12201 
Sunrise  Valley  Ehive,  Reston,  Virginia 
20192;  Telephone  (703)  648-4643, 
facsimile  (703)  648-4706;  Internet 
"ebrunson@usgs.gov". 

FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  B.  Brunson,  address  above. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  to  meet  the  USGS  requirement 
stipulated  in  the  Survey  Manual. 
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Dated  June  25,  1997. 
Richard  E.  Witmer, 

Acting  Chief.  Motional  Mapping  Division. 
|FR  Doc  97-17429  Filed  7-2-97;  8:45  ami 
aiLUNC  COOE  431»-31-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-084-97-6333-00;  G7-0226] 

Emergency  Closure  of  Public  Lands; 
Clackamas  Co.,  Oregon 

ACTION:  Emergency  Closure  of  Public 
Lands;  Clackamas  County,  Oregon. 

SUMMARY:  Notice  is  hereby  given  that 
certain  public  lands  in  Clackamas 
County,  Oregon  are  temporarily  closed 
to  all  vehicle  operation  from  July  7, 
1997  until  the  Salem  District  Off 
Highway  Vehicle  management  plan  is 
implemented.  The  closure  is  made 
under  the  authority  of  43  CFR  8364.1. 

The  public  lands  affected  by  this 
emergency  closure  are  specifically 
identified  as  follows; 

1.  All  lands  administered  by  the 
Bureau  of  Land  Management  in  Section 
36  of  T.5  S.,  R.4  E.,  Willamette 
Meridian,  Oregon,  except  roads  5— 4E- 
25,  5-4E-36,  and  5-4E-36. 1,2,3,  and  4. 

2.  All  lands  administered  by  the 
Bureau  of  Land  Management  in  Section 
14  of  T.5  S.,  R.4  E.,  Willamette 
Meridian,  Oregon,  except  roads  4— 4E- 
24,  5^E-12.  5^E-12.1,  5-4E-14.4,  5- 
4E  14.2,  5-4E-23.  and  the  first  .3  mile 
of5-4E-14. 

The  following  persons,  operating 
within  the  scope  of  their  official  duties, 
are  exempt  from  the  provisions  of  this 
closure  order:  Bureau  employees;  state, 
local  and  federal  law  enforcement  and 
fire  protection  personnel;  the  holders  of 
BLM  road  use  permits  that  include 
roads  within  the  closure  area.  Access  by 
additional  parties  may  be  allowed  but 
must  be  approved  in  advance  in  writing 
by  the  Authorized  Officer. 

Any  {>erson  who  fails  to  comply  with 
the  provisions  of  this  closure  order  may 
be  subject  to  the  penalties  provided  in 
43  CFR  8360.0-7,  which  include  a  fine 
not  to  exceed  SI, 000  and/or 
imprisonment  not  to  exceed  12  months, 
as  well  as  the  penalties  provided  under 
Oregon  State  law. 

The  public  lands  and  roads 
temporarily  closed  to  public  use  under 
this  order  will  be  posted  with  signs  and 
maps  at  points  of  public  access. 

The  purpose  of  this  closure  is: 

1.  To  protect  sensitive  riparian/ 
aquatic  resources  and  wildlife  species. 
Off-highway  vehicle  use  is  causing 
unacceptable  damage  to  wildlife  and 
botanicJal  habitat. 


2.  To  protect  riparian  resources  in  and 
adjacent  to  Clear  Lake.  Illegal  garbage 
dumping,  vegetation  removal,  and  off- 
highway  vehicle  use  are  causing 
unacceptable  resource  damage. 
DATES:  This  closure  is  effective  from 
July  7, 1997,  until  the  Salem  District  Off 
Highway  Vehicle  management  plan  is 
implemented. 

ADDRESSES:  Copies  of  the  closure  order 
and  maps  showing  the  location  of  the 
closed  lands  and  roads  are  available 
frxjm  the  Salem  District,  1717  Fabry 
Road  SE,  Salem.  OR  97306. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  C.  Frather,  Cascades  Area 
Manager,  Salem  District  Office,  at  (503) 
375-5646. 

Dated:  July  1. 1997. 
Richard  C.  Prather, 

Cascades  Area  Manager. 

IFR  Doc.  97-17497  Filed  7-2-97;  8:45  am] 

BILUNG  COOE  4310-33-P 


DEPARTMEfrr  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-060-07-1 050-03] 

Closure  of  Whoopup  Canyon 
Petroglyph  Site,  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Emergency  closure  of  Whoopup 

Canyon  Petroglyph  Site  Area  of  Critical 

Environmental  Concern  (ACEC)  to  All 

Uses  Except  Scientific  and 

Sociocultural. 

SUMMARY:  Notice  is  hereby  given  that 
effective  immediately,  Whoopup 
Canyon  Petroglyph  Site  ACEC,  located 
in  Weston  County,  Wyoming,  on  public 
land  administered  by  the  BLM,  Casper 
District,  Newcastle  Resource  Area,  is 
closed  to  all  uses  except  scientific  and 
sociocultural  and  those  specified  in  the 
"Whoopup  Canyon  Petroglyph  Site 
Management  Plan,"  available  from  the 
BLM  Newcastle  Resource  Area.  This 
action  is  taken  to  protect  world  class 
petroglyphs  and  associated  cultural 
resources  which  date  bom  11,500  years 
before  present  to  late  prehistoric  times. 
Individuals  or  institutions  wanting 
access  to  the  Whoopup  Canyon  ACEC 
for  scientific  research  must  apply  for  a 
cultural  resource  research  permit  to  the 
Wyoming  State  Office  of  the  BLM. 
Individuals  or  institutions  wanting 
access  to  the  ACEC  for  sociocultural 
uses  must  request  access  bom  the  BLM 
authorized  officer  (BLM  Newcastle 
Resource  Area  Manager). 
EFFECTIVE  DATE:  This  closure  will  be 
effective  upon  publication  of  this  notice. 


The  closure  will  remain  in  effect  until 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Johnson,  Area  Manager,  or  Alice  M. 
Tratebas,  Archeologist,  Newcastle 
Resource  Area,  1101  Washington  Blvd., 
Newcastle,  Wyoming  82701.  Telephone: 
(307) 746-4453. 

SUPPLEMENTARY  INFORMATION:  The 
Newcastle  Resource  Area  is  responsible 
for  the  management  of  sensitive,  fragile 
cultural  resources  in  the  Whoopup 
Canyon  petroglyph  site  ACEC.  All  but  a 
very  few  petroglyphs  in  the  ACEC  have 
been  damaged  by  past  unsupervised 
visitor  use.  The  damage  has  increased 
during  the  past  50  years  at  an 
exponential  rate.  Whoopup  Canyon  is  a 
nationally  and  internationally 
significant  petroglyph  site.  It  is  the  only 
known  site  in  North  America  that  has 
such  an  extensive  record  of  Paleo-Indian 
petroglyphs.  It  has  the  longest 
continuous  tradition  of  rock  art  known 
in  North  America.  These  cultural 
resources  are  protected  under  the 
Archaeological  Resources  Protection  Act 
of  1979  as  amended,  the  National 
Historic  Preservation  Act  of  1966  as 
amended,  the  Federal  Land  Policy  and 
Management  Act  of  1976,  and  the 
American  Indian  Religious  Freedom  Act 
of  1978. 

Authority  for  closure  orders  is  provided 
under  43  CFR  subpart  8364.1. 

Dated:  June  27,  1997. 
Gary  Johnson, 
Area  Manager. 

[FR  Doc.  97-17510  Filed  7-2-97;  8:45  am] 
BHJJNG  COOE  4310-22-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-050-1 220-00] 

Front  Range  Resource  Advisory 
Council  (Colorado)  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act  of 
1972  (FACA),  5  U.S.C.  Appendix,  notice 
is  hereby  given  that  the  next  meeting  of 
the  Front  Range  Resource  Advisory 
Council  (Colorado)  will  be  held  on  July 
17,  1997  in  Canon  City,  Colorado.  The 
meeting  is  scheduled  to  begin  at  9:15 
a.m.  at  the  Bureau  of  Land 
Management's(BLM)  Canon  City  District 
Office.  3170  East  Main  Street.  Canon 
City,  Colorado.  The  meeting  will  focus 
on  developing  recreation  guidelines. 


Federal  Register  /  Vol.  62,  No.  128  /  Thursday,  July  3.  1997  /  Notices 


36073 


All  Resoiut:e  Advisory  Council 
meetings  are  open  to  the  public. 
Interested  persons  may  make  oral 
statemeVits  to  the  Council  at  9:30  a.m.  or 
written  statements  may  be  submitted  for 
the  Council's  consideration.  The  District 
Manager  may  limit  the  length  of  oral 
presentations  depending  on  the  number 
of  people  wishing  to  speak. 
DATES:  The  meeting  is  scheduled  for 
Thursday  July  17. 1997  from  9:15  a.m. 
to  4  p.m. 

ADDRESSES:  For  further  information, 
contact  Ken  Smith.  Bureau  of  Land 
Management  (BLM),  Canon  City  District 
Office,  3170  East  Main  Street.  Canon 
City  Colorado  81212;  Telephone  (719) 
269-8500;  TDD  (719)  269-8597. 
SUPPt.EMENTARY  INFORMATKW:  Summary 
minutes  for  the  Council  meeting  will  be 
maintained  in  the  Canon  City  District 
Office  and  will  be  available  for  public 
inspection  and  reproduction  diuing 
regular  business  hours  within  thirty  (30) 
days  following  the  meeting. 
Stuait  L.  Freer, 
Associate  District  Manager. 
IFR  Doc.  97-17506  Filed  7-2-97;  8:45  am] 
BHJJNG  COOE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-932-1310-01;  NMNM  94194] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  l.ease;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTKM:  Notice. 

SUMMARY:  Under  the  provisions  of  Pub. 
L.  97-451.  a  petition  for  reinstatement 
of  Oil  and  Gas  Lease  NMNM  94194.  Lea 
County.  New  Mexico,  was  timely  filed 
and  Was  accompanied  by  all  required 
rentals  and  royalties  accruing  from  July 
1. 1996.  the  date  of  termination. 

No  valid  lease  has  been  issued 
affecting  the  land.  The  lessee  has  agreed 
to  new  lease  terms  for  rentals  and 
royalties  at  rates  of  $5.00  per  acre,  or 
fraction  thereof,  and  16%  percent, 
respectively.  The  lessee  has  paid  the 
required  $500.00  administrative  fee  and 
has  reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

The  lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  in  Section  31  (d)  and  (e)  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended  (30  U.S.C.  188),  and  the 
Bureau  of  Land  Management  is 
proposing  to  reinstate  the  lease  effective 


July  1, 1996,  subject  to  the  original 
terms  and  conditions  of  the  lease  and 
the  increased  rental  and  royalty  rates 
cited  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Trujillo,  BLM.  New  Mexico  State 
Office.  (505)  438-7592. 

Dated:  )une  25, 1997. 
Angela  Tr«iillo, 

Land  Law  Examiner,  Fluids  Adjudication 

Team. 

[FR  Doc.  97-17504  Filed  7-2-97;  8:45  am) 

■HJJNQ  CODE  4310-FB-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managemant 
[NV-931-1430-01;  N-a4807] 

Public  Land  Order  No.  7274; 
Revocation  of  Put>lic  Land  Order  No. 
5784;  Nevada 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  that  withdrew  69.75  acres  of 
public  land  for  the  United  States 
Geological  Survey  to  use  as  a 
geophysical  observatory  site.  The  land  is 
no  longer  needed  for  the  purpose  for 
which  it  was  withdrawn.  This  action 
will  open  the  land  to  surface  entry  and 
mining.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 
EFFECTIVE  DATE:  August  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  P.O.  Box  12000.  Reno,  Nevada 
89520,  702-785-6532. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  5784,  which 
withdrew  public  land  for  the  United 
States  Geological  Survey  to  use  as  a 
geophysical  observatory  site,  is  hereby 
revoked  in  its  entirety: 

Mount  Diablo  Meridian 

T.  19N.,R  53  E., 

Sec.  26,  lot  7  and  NEV4SEV4. 

The  area  described  contains  69.75  acres  in 
Eureka  County. 

2.  At  9  a.m.  on  August  4,  1997.  the 
land  will  be  opened  to  the  operation  of 
the  public  land  laws  generally,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  August  4. 
1997  shall  be  considered  as 


simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

3.  At  9  a.m.  on  August  4.  1997,  the 
land  shall  be  opened  to  mineral  location 
and  entry  under  the  United  States 
mining  laws,  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  amd  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  land  under  the  general  mining  laws 
prior  to  the  date  and  time  of  restoration 
is  unauthorized.  Any  such  attempted 
appropriation,  including  attempted 
adverse  possession  under  30  U.S.C.  Sec. 
38  (1994),  shall  vest  no  rights  against 
the  United  States.  Acts  required  to 
establish  a  location  and  to  initiate  a 
right  of  possession  are  governed  by  State 
law  where  not  in  conflict  with  Federal 
law.  The  Biu^au  of  Land  Management 
will  not  intervene  in  disputes  between 
rival  locators  over  possessory  rights 
since  Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  June  24,  1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior 

[FR  Doc.  97-17502  Filed  7-2-97;  8:45  am) 

HLUNO  COOE  431fr.MC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-921 -1430-01;  WYW  71191-02] 

Public  Land  Order  No.  7275;  Opening 
of  Land,  Under  Section  24  of  the 
Federal  Power  Act,  in  the  Secretarial 
Order  Dated  July  16, 1934.  Which 
Established  Powersite  Classification 
No.  286;  Wyoming 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  opens  4.70  acres  of 
National  Forest  System  land  in 
Powersite  Classification  No.  286,  subject 
to  the  provisions  of  Section  24  of  the 
Federal  Power  Act.  This  order  will 
permit  consummation  of  a  pending  land 
sale  and  retain  the  waterpower  rights  to 
the  United  States.  The  land  has  been 
and  will  continue  to  be  open  to  mining 
under  the  provisions  of  the  Mining 
Claims  Rights  Restoration  Act  of  1955. 
and  to  mineral  leasing. 
EFFECTIVE  DATE:  July  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Gertsch,  BLM  Wyoming  State 
Office,  P.O.  Box  1828,  Cheyenne. 
Wyoming  82003,  307-775-6115. 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
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of  lune  10.  1920.  Section  24,  as 
amended.  16  U.S.C.  818  (1994).  and 
pursuant  to  the  determination  by  the 
Federal  Energy  Regulatory  Commission 
in  DVWY-191,  it  is  ordered  as  follows: 

1.  At  9  a.m.,  on  July  3,  1997,  the 
following  described  National  Forest 
System  land  withdrawn  by  the 
Secretarial  Order  dated  July  16,  1934. 
which  established  Powersite 
Classification  No.  286,  will  be  opened  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System  land 
subject  to  the  provisions  of  Section  24 
of  the  Federal  Power  Act,  and  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law: 

Sixth  Principal  Meridian 

Bridger-Teton  National  Forest 

T.  39N.,R.  115  W.. 
Tract  C  of  HES  190. 

The  area  described  contains  4.70  acres  in 
Teton  County. 

2.  The  land  has  been  and  remains 
open  to  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
the  provisions  of  the  Act  of  August  11, 
1955,  30  U.S.C.  621  (1994),  and  to 
applications  and  offers  under  the 
mineral  leasing  laws. 

Dated:  |une  24,  1997. 
Bob  Armstrong, 

Assistant  Secretary  of  the  Interior. 
|FR  Doc.  97-17501  Filed  7-2-97;  8:45  am| 

BtUJNG  COOE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-030-1 492-00;  NMNM96543] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Sierra  County,  New 
Mexico 

AGENCY:  Bureau  of  Land  Management 
(BLM).  Interior. 
ACTION:  Correction. 

SUMMARY:  In  notice  document  97-2214 
beginning  on  page  4322  in  the  issue  of 
Wednesday.  January  29,  1997,  make  the 
following  correction: 

Under  the  SUMMARY  heading,  the  legal 
description  should  be  changed  to  read: 

T.  16  S.,  R.  7  W.,  NMPM 

Sec.  10,  SW'ASW'ANW'ASW'/i. 
Containing  2.5  acres,  more  or  less. 

This  notice  also  terminates  R&PP 
Classification  on  the  land  erroneously 
listed  in  notice  document  97-2214.  The 
land  will  be  opened  to  the  public  land 


laws  generally,  including  the  mining 
laws. 

DATES:  Comments  regarding  the 
proposed  conveyance  or  classification 
must  be  submitted  on  or  before  August 
18,  1997. 

ADDRESSES:  Comments  should  be  sent  to 
the  BLM,  Las  Cruces  District  Office, 
1800  Marquess,  Las  Cruces,  New 
Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Creager  at  the  address  above  or 
at  (505)  525^325. 

SUPPLEMENTARY  INFORMATION:  Upon 
publication  of  this  notice  in  the  Federal 
Register,  the  SWV4SWV.NWV4SWV4, 
sec.  10,  T.  16  S.,  R.  7  W.,  New  Mexico 
Principal  Meridian,  New  Mexico  will  be 
segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the  R&PP 
Act,  as  amended. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  Notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  District 
Manager,  Las  Cruces  District  Office, 
1800  Marquess,  Las  Cruces,  New 
Mexico  88005.  Any  adverse  comments 
will  be  reviewed  by  the  State  Director. 
In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
land  will  not  be  offered  for  purchase 
until  after  the  classification  becomes 
effective. 

On  Wednesday,  January  29, 1997,  in 
Notice  document  97-2214,  the 
NWV4SWV4NWV4SWV4,  sec.  10,  T.  16 
S.,  R.  7  W.,  New  Mexico  Principal 
Meridian,  New  Mexico,  was  erroneously 
identified  for  classification  pursuant  to 
the  R&PP  Act  of  June  14,  1926,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
classification  which  became  effective 
March  30,  1997,  was  erroneous  and  is 
hereby  terminated  in  accordance  with 
regulations  contained  in  43  CFR 
2461.5(b)(2). 

At  8  a.m.  on  August  4,  1997,  the 
NWV4SWV4NWV4SWV4,  sec.  10,  T.  16 
S.,  R.  7  W.,  New  Mexico  Principal 
Meridian,  New  Mexico,  will  be  opened 
to  the  operation  of  the  public  land  laws, 
subject  to  valid  existing  rights  and  the 
requirements  of  applicable  laws.  All 
applications  received  prior  to  or  at  8 
a.m.  on  August  4,  1997  will  be 
considered  as  simultaneously  filed.  All 
other  applications  received  will  be 
considered  in  the  order  of  filing. 


Dated:  June  25.  1997. 
Linda  S.  C.  Riindell, 
District  Manager. 

[PR  Doc.  97-17499  Filed  7-2-97;  8:4?  am) 
BIUJNQ  COOe  431&-VC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-050-07-1 220-00;  8371] 

Arizona:  Long-Term  Visitor  Area 
Program  for  1997-1998  and 
Subsequent  Use  Seasons;  Revision  to 
Existing  Supplementary  Rules,  Yuma 
Field  Office,  Arizona,  and  California 
Desert  District,  California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Publication  of  supplementary 

rules  for  Long-Term  Visitor  Areas 

within  the  California  Desert  District,  El 

Centre  Resource  Area. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  Yuma  Field  Office 
and  California  Desert  District  announce 
revisions  to  the  Long-Term  Visitor  Area 
(LTVA)  Program.  The  program,  which 
was  instituted  in  1983,  established 
designated  LTVAs  and  identified  an 
annual  long-term  use  season  firam 
September  15  to  April  15.  During  the 
long-term  season,  visitors  who  wish  to 
camp  on  public  lands  in  one  location  for 
extended  periods  must  stay  in  the 
designated  LTVAs  and  purchase  an 
LTVA  permit. 

EFFECTIVE  DATE:  September  15.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Lowans,  Outdoor  Recreation 
Plaimer,  Yuma  Field  Office,  2555  East 
Gila  Ridge  Road,  Yuma,  Arizona  85365, 
telephone  (520)  317-3210;  or  Mark 
Conley,  Outdoor  Recreation  Planner, 
Palm  Springs-South  Coast  Resource 
Area,  690  West  Garnet  Avenue,  North 
Palm  Springs,  California  92258, 
telephone  (760)  251-4800;  or  Jeff 
Kowalczyk,  Outdoor  Recreation 
Planner,  El  Centre  Resource  Area,  1661 
South  Fourth  Street,  El  Centro, 
California  92243,  telephone  (760)  337- 
4400. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  LTVA  program  is  to 
provide  areas  for  long-term  winter 
camping  use.  The  sites  designated  as 
LTVAs  are,  in  most  cases,  the  traditional 
use  area  of  long-term  visitors. 
Designated  sites  were  selected  using 
criteria  developed  during  the  land 
management  planning  process,  and 
environmental  assessment  were 
completed  for  each  site  location. 

The  program  was  established  to  safely 
and  properly  accommodate  the 
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increasing  demand  for  long-term  winter 
visitation  and  to  provide  natural 
resource  protection  through  improved 
management  of  this  use.  The 
designation  of  LTVAs  assures  that 
specific  locations  are  available  for  long- 
term  use  year  after  year,  and  that 
inappropriate  areas  are  not  used  for 
extended  periods. 

Visitors  may  camp  without  an  LTVA 
permit  outside  of  LTVAs,  on  public 
lands  not  otherwise  posted  or  closed  to 
camping,  for  up  to  14  days  in  any  28- 
day  period. 

Authority  for  the  designation  of 
LTVAs  is  contained  in  Title  43,  Code  of 
Federal  Regulations,  Subpart  8372, 
Sections  0-3  and  0-5  (g).  Authority  for 
the  establishment  of  an  LTVA  program 
is  contained  in  Title  43,  Code  of  Federal 
Regulations,  Subpart  8372,  Section  1, 
and  for  the  payment  of  fees  in  Title  36, 
Code  of  Federal  Regulations,  Subpart 
71.  The  authority  for  establishing 
supplementary  rules  is  contained  in 
Title  43,  Subpart  8365,  Section  1-6.  The 
LTVA  supplementary  rules  have  been 
developed  to  meet  the  goals  of 
individual  resource  management  plans. 
These  rules  will  be  available  in  each 
local  office  having  jurisdiction  over  the 
lands,  sites,  or  facilities  affected,  and 
will  be  posted  near  and/or  within  the 
lands,  sites,  or  facilities  affected. 
Violations  of  supplementary  rules  are 
punishable  by  a  fine  not  to  exceed 
$100,000  and/or  imprisonment  not  to 
exceed  12  months. 

The  following  are  the  supplemental 
rules  for  the  designated  LTVAs  and  are 
in  addition  to  rules  to  conduct  set  forth 
in  Title  43,  Code  of  Federal  Regulations, 
Subpart  8365,  Section  0.1  through  1-7. 

The  following  supplemental  rules 
apply  year-long  to  all  public  land  users 
who  enter  the  LTVAs. 

1.  The  Permit.  A  permit  is  required  to 
camp  in  a  designated  LTVA  between 
September  15  and  April  15.  The  permit 
authorizes  the  permittee  to  camp  within 
any  designated  LTVA  using  those 
camping  or  dwelling  unit(s)  indicated 
on  the  permit  between  the  period  from 
September  15  to  April  15.  There  are  two 
types  of  permits:  Long-term  and  short-   * 
visit.  The  long-terra  permit  fee  is 
$100.00,  U.S.  funds  only,  for  the  entire 
season  and  any  part  of  the  season.  The 
short-term  permit  is  $20.00  for  seven  (7) 
consecutive  days.  The  short-visit  permit 
may  be  renewed  an  unlimited  number 
of  times  for  the  cost  of  $20.00  for  seven 
consecutive  days.  No  refunds  are  made 
on  permit  fees. 

2.  The  Permit.  To  be  valid,  the  short- 
visit  permit  or  long-term  permit  decal 
must  be  affixed  at  the  time  of  purchase, 
with  the  adhesive  backing,  to  the  bottom 
right-hand  corner  of  the  windshield  of 


all  transportation  vehicles  and  in  a 
clearly  visible  location  on  all  camping 
units.  A  maximum  of  two  (2)  secondary 
vehicles  is  permitted. 

3.  Permit  Transfers.  The  permit  may 
not  be  reassigned  or  transferred  by  the 
permittee. 

4.  Permit  Revocation.  An  authorized 
BLM  officer  may  revoke,  without 
reimbursement,  any  LTTVA  permit 
issued  to  any  person  when  the  permittee 
violates  any  BLM  rule  or  regulation,  or 
when  the  permittee,  permittee's  family, 
or  guest's  conduct  is  inconsistent  with 
the  goal  of  BLM's  LTVA  Program. 
Failure  to  return  any  LTVA  permit  to  an 
authorized  BLM  officer  upon  demand  is 
a  violation  of  this  supplemental  rule. 
Any  permittee  whose  permit  is  revoked 
must  remove  all  property  and  leave  the 
LTVA  system  within  12  hours  of  notice. 
The  revoked  permittee  will  not  be 
allowed  into  any  other  LTVA  in  Arizona 
or  California  for  the  remainder  of  the 
LTVA  season. 

5.  Unoccupied  Camping  Units. 
Camping  units  or  campsites  must  not  be 
left  unoccupied  within  any  LTVA  for 
periods  of  greater  than  5  days  unless 
approved  in  advance  by  an  authorized 
BLM  officer. 

6.  Parking.  For  your  safety  and 
privacy,  you  must  maintain  a  minimum 
of  15  feet  of  space  between  dwelling 
units. 

7.  Removal  of  Wheels  and  Campers. 
Campers,  trailers,  and  other  dwelling 
units  must  remain  mobile.  Wheels  must 
remain  on  all  wheeled  vehicles.  Pickup 
campers  may  be  set  on  jacks 
manufactured  for  that  purpose. 

8.  Quiet  Hours.  Quiet  hours  are  from 
10  p.m.  to  6  a.m.  in  accordance  with 
applicable  state  time  zone  standards. 

9.  Noise.  Operation  of  audio  devices 
or  motorized  equipment,  including 
generators,  in  a  maimer  that  makes 
unreasonable  noise  as  determined  by 
the  authorized  BLM  officer  is 
prohibited.  Amplified  music  is  allowed 
only  within  La  Posa  and  Imperial  Dam 
LTVAs  and  only  in  locations  designated 
by  BLM  or  when  approved  in  advance 
by  an  authorized  BLM  officer. 

10.  Access.  Do  not  block  roads  or 
trails  commonly  in  public  use  with  your 
parked  vehicles,  stones,  wooden 
barricades,  or  by  any  other  means. 

1 1 .  Structures  ana  Landscaping.  Fixed 
structures  of  any  type  are  restricted  and 
must  conform  to  posted  policies.  This 
includes,  but  is  not  limited  to  fences, 
dog  runs,  storage  units,  and  windbreaks. 
Alterations  to  the  natural  landscape  are 
not  allowed.  Painting  rocks  or  defacing 
or  damaging  any  natural  or 
archaeological  feature  is  prohibited. 

12.  Livestock.  Boarding  of  livestock 
(horses,  cattle,  sheep,  goats,  etc.)  within 


LTVA  boundaries  is  permitted  only 
when  approved  in  advance  by  an 
authorized  BLM  officer. 

13.  Pets.  Pets  must  be  kept  on  a  leash 
at  all  times.  Keep  an  eye  on  your  pets. 
Unattended  and  unwatched  pets  may 
fall  prey  to  coyotes  or  other  desert 
predators.  Pet  ov^iers  are  responsible 
for  clean-up  and  sanitary  disposal  of  pet 
waste. 

14.  Cultural  Resources,  do  not  disturb 
any  archaeological  or  historical  values 
including,  but  not  limited  to, 
petroglyphs,  ruins,  historic  buildings, 
and  artifacts  that  may  occui  on  public 
lands. 

15.  Trash.  Place  all  trash  in 
designated  receptacles.  Public  trash 
facilities  are  showm  in  the  LTVA 
brochure.  Etepositing  trash  or  holding- 
tank  sewage  in  vault  toilets  is 
prohibited.  An  LTVA  permit  is  required 
for  trash  disposal  within  all  LTVA 
campgrounds  except  for  the  Mule 
Moiuitain  LTVA.  The  changing  of  motor 
oil,  vehicular  fluids,  or  disposal  and 
possession  of  these  used  substances 
within  an  LTVA  is  strictly  prohibited. 

16.  Dumping.  Absolutely  no  diunping 
of  sewage,  gray  water,  or  garbage  on  the 
groiuid.  This  includes  motor  oil  and  any 
other  waste  products:  Federal,  state,  and 
county  sanitation  laws  and  county 
ordinances  specifically  prohibit  these 
practices.  Sanitary  dump  station 
locations  are  shown  in  the  LTVA 
brochure.  LTVA  permits  are  required  for 
dumping  within  all  LtVA  campgrounds 
except  for  the  Midland  LTVA. 

17.  Self-Contained  Vehicles.  In  Pilot 
Knob,  Dunes  Vista,  Midland,  Tamarisk, 
and  Hot  Springs  LTVAs,  camping  is 
restricted  to  self-contained  camping 
imits  only.  Self-contained  units  must 
have  a  permanent  affixed  waste  water 
holding  tank  of  10-gallon  minimum 
capacity.  Port-a-potty  systems,  or 
systems  which  utilize  portable  holding 
tanks,  or  permanent  holding  tanks  of 
less  than  10-gallon  capacity  are  not 
considered  to  be  self-contained.  The  La 
Posa,  Imperial  Dam,  and  Mule  Mountain 
LTVAs  are  restricted  to  self-contained 
camping  units,  except  within  500  feet  of 
a  vault  or  rest  room. 

18.  Campfires.  Campfires  are 
permitted  in  LTVAs  subject  to  all  local, 
state,  and  Federal  regulations.  Comply 
with  posted  rules. 

19.  Wood  Collection.  No  wood 
collection  is  permitted  within  the 
LTVAs,  A  maximum  of  1  cubic  yard 
(3'x3'x3')  of  firewood  will  be  allowed 
per  individual  or  group  campfire  at  any 
one  time.  Please  contact  the  nearest 
BLM  office  for  current  regulations 
concerning  wood  collection. 
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20.  Speed  Limit.  The  speed  limit  in 
LTV  As  is  15  m.p.h.  or  as  otherwise 
posted. 

21.  Off-Highway  Vehicle  Use. 
Motorized  vehicles  must  remain  on 
existing  roads,  trails,  and  washes. 

22.  Vehicle  Use.  It  is  prohibited  to 
operate  any  vehicle  in  violation  of  state 
or  local  laws  and  regulations  relating  to 
use,  standards,  registration,  operation, 
and  inspection. 

23.  Firearms.  The  discharge  or  use  of 
firearms  or  weapons  is  prohibited  inside 
or  within  V2  mile  of  the  LTVAS. 

24.  Vending  Permits.  Any  commercial 
activity  requires  a  vending  permit. 
Please  contact  the  nearest  BLM  office  for 
information  on  vending  or  concession 
permits. 

25.  Aircraft  Use.  Landing  or  taking  off 
of  aircraft,  including  ultralights  and  hot 
air  balloons,  is  prohibited  in  LTV  As. 

26.  Perimeter  Camping.  No  camping  is 
allowed  within  1  mile  of  the  Hot  Spring, 
Tamarisk,  and  Pilot  KnobLTVA 
boundaries. 

27.  Hot  Spring  Spa  and  Day  Use  Area: 
Food,  beverages,  glass  containers,  soap, 
and  pets  are  prohibited  widiin  the 
fenced-in  area  at  the  Hot  Springs  Spa. 
Day  use  hours  are  5  a.m.  to  midnight. 

28.  Mule  Mountain  LTVA.  All 
camping  within  Wiley's  Well  and  Coon 
Hollow  campgrounds  is  restricted  to 
designated  sites  only  and  is  limited  to 
one  (1)  camping  or  dwelling  unit  per 
site. 

29.  Imperial  Dam  and  La  Posa  LTVAS. 
Overnight  occupancy  is  prohibited  in 
desert  washes  in  Imperial  Dam  and  La 
Posa  LTV  As. 

30.  La  Posa  LTVA.  Access  to  La  Posa 
LTVA  is  restricted  to  legal  access  roads 
along  U.S.  Highway  95.  Construction 
and  sue  of  other  access  points  are 
prohibited.  This  includes  removal  or 
modification  of  barricades,  such  as 
fences,  ditches,  and  berms. 

31.  Posted  Rules.  Observe  all  posted 
rules.  Individual  LTVAs  may  have 
additional  specific  rules.  If  posted  rules 
differ  from  these  supplemental  rules, 
the  posted  rules  take  precedence. 

32.  Other  Laws.  LTVA  holders  are 
required  to  observe  all  Federal,  state, 
and  local  laws  and  regulations 
applicable  to  the  LTVA  and  shall  keep 
the  LTVA  and,  specifically,  their 
campsite,  in  a  neat,  orderly,  and 
sanitary  condition. 

33.  Length  of  Stay.  Length  of  stay  in 
an  LTVA  between  April  16  and 
September  14  is  limited  to  14  days  in  a 
28-day  period.  After  the  14th  day  of 
occupation  campers  must  move  outside 
of  a  25-mile  radius  of  the  previous 
location. 


This  notice  is  published  under  the 
authority  of  Title  43,  Code  of  Federal 
Regulations,  Subpart  8365,  Section  1-6. 

Dated:  June  23.  1997. 
Gail  Acheson. 

Field  Manager,  Yuma  Field  Office. 
Julia  Dougan, 

Area  Manager,  Palm  Springs-South  Coast 
Resource  Area. 
Terry  A.  Reed, 

Area  Manager,  El  Centra  Resource  Area. 
(FR  Doc.  97-17503  Filed  7-2-97;  8:45  am| 

BMXINQ  CODE  4310-32-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-957-1 430-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management.  Boise,  Idaho,  effective 
9:00  a.m.  June  24,  1997. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  Boise 
Barracks  Military  Reservation  in  T.  3  N., 
R.  2  E..  Boise  Meridian,  Idaho.  Group 
981.  was  accepted.  June  24.  1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief.  Cadastral  Survey,  Idaho  State 
Office.  Bureau  of  Land  Management. 
1387  South  Vinnell  Way.  Boise.  Idaho 
83709-1657. 

Dated:  ]une  24.  1997. 
Duane  E.  Olsen, 

Chief,  Cadastral  Surveyor  for  Idaho. 

|FR  Doc.  97-17430  Filed  7-2-97;  8:45  ami 

BILUNG  CODE  4310-GG-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-957-1 030-00] 

Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office.  Bureau  of  Land 
Management,  Boise.  Idaho,  effective 
9:00  a.m.  June  24.  1997. 

The  plat  representing  the  corrective 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines  and  the  subdivision 
of  section  8,  T.  48  N..  R.  2  E..  Boise 
Meridian,  Idaho,  Croup  859,  was 
accepted.  June  24.  1997. 

This  survey  was  executed  to  meet 
certain  administrative  needs  of  the 


Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief.  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  South  Vinnell  Way,  Boise,  Idaho, 
83709-1657. 

Dated:  June  24, 1997. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

IFR  Doc.  97-17431  Filed  7-2-97;  8:45  ami 

BILUNG  CODE  4310-GG-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Capital  Memorial 
Commission;  Public  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  a  meeting  of  the  National 
Capital  Memorial  Commission  will  be 
held  on  Tuesday,  July  29,  1997,  at  1 
p.m.,  at  the  National  Building  Museum, 
Room  312,  5th  and  F  Streets,  NW. 

The  Commission  was  established  by 
Public  Law  99-652,  the  Commemorative 
Works  Act,  for  the  purpose  of  preparing 
and  recommending  to  the  Secretary  of 
the  Interion  Administrator,  General 
Services  Administration;  and  Members 
of  Congress  broad  criteria,  guidelines, 
and  policies  for  memorializing  persons 
and  events  on  Federal  lands  in  the 
National  Capital  Region  (as  defined  in 
the  National  Capital  Planning  Act  of 
1952.  as  amended),  through  the  media 
of  monuments,  memorials  and  statues.  It 
is  to  examine  each  memorial  proposal 
for  adequacy  and  appropriateness,  make 
recommendations  to  the  Secretary  and 
Administrator,  and  to  serve  as 
information  focal  point  for  those 
persons  seeking  to  erect  memorials  on 
Federal  land  in  the  National  Capital 
Region. 

The  members  of  the  Commission  are 
as  follows: 

Director,  National  Park  Service 
Chairman,  National  Capital  Planning 

Commission 
The  Architect  of  the  Capitol 
Chairman,  American  Battle  Monuments 

Commission 
Chairman,  Commission  of  Fine  Arts 
Mayor  of  the  District  of  Columbia 
Administrator.  General  Services 

Administration 
Secretary  of  Defense 

The  purpose  of  the  meeting  will  be  to 
discuss  currently  authorized  and 
proposed  memorials  in  the  District  of 
Columbia  and  environs. 

The  meeting  will  be  open  to  the 
public.  Any  person  may  file  with  the 
Commission  a  written  statement 


concerning  the  matters  to  be  discussed. 
Persons  who  wish  to  file  a  written 
statement  or  testify  at  the  meeting  or 
who  want  further  information 
concerning  the  meeting  may  contact  the 
Commission  at  (202)  619-7097.  Minutes 
of  the  meeting  will  be  available  for 
public  inspection  4  weeks  after  the 
meeting  at  the  Office  of  Stewardship 
and  Partnerships,  National  Capital 
Support  Office,  1100  Ohio  Drive,  SW., 
Room  2?0,  Washington,  DC  20242. 

Dated:  June  18,  1997. 
Einan  S.  Olsen, 

Acting  Regional  Director.  National  Capital 
Region. 

[FR  Doc.  97-17472  Filed  7-2-97;  8:45  am] 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden. 

DATES:  Comments  must  be  submitted  on 
or  before  August  4,  1997. 
ADDRESSES:  Comments  on  this 
information  collection  should  be 
submitted  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Department  of  the 
hiterior,  (1006-0015),  Washington,  D.C. 
20503,  Telephone  (202)  395-7340.  A 
copy  of  your  comments  should  also  be 
directed  to  the  Biu^au  of  Reclamation, 
I>-7924,  P.O.  Box  25007,  Denver, 
Colorado  80225-0007. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bureau  of  Reclamation's  Information 
Collection  Officer,  Susan  Rush,  at  (303) 
23fr;0305  extension  462  or  by  Internet 
at  infocoll@usbr.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Diversions,  return  flow,  and 
consumptive  use  of  Colorado  River 
water  in  the  lower  Colorado  River  basin. 

Abstract:  The  Bureau  of  Reclamation 
is  required  to  maintain  detailed  and 


accurate  records  of  diversions,  return 
flow,  and  consumptive  use  of  Colorado 
River  water  in  the  lower  Colorado  River 
basin.  This  information  is  being 
collected  to  provide  the  Secretary  of  the 
Interior  with  the  data  necessary  to 
effectively  manage  the  lower  Colorado 
River  and  to  comply  with  the  decree  by 
the  Supreme  Court  of  the  United  States 
in  Arizona  v.  California  et  al.,  dated 
March  9,  1964.  The  data  will  also  be 
used  to  safeguard  existing  and  futiu^ 
entidements  by  allowing  the  Secretary 
of  the  Interior  to  monitor  water  use  and 
take  action  to  ensure  that  water  users 
make  reasonable  beneficial  use  of  all 
water  consumptively  used  and  that  they 
do  not  exceed  entitlements.  Response  to 
this  request  is  required  for  a  water  user 
to  obtain  a  benefit  in  accordance  with 
the  Boulder  Canyon  Project  Act  and  to 
comply  with  the  water  user's  contract 
for  delivery  of  water  service. 

Bureau  Form  Numbers:  LC-72,  LC- 
72A,  and  LC-72B. 

OMB  Approval  Number:  1006-0015. 

Frequency:  Annually,  or  otherwise  as 
determined  by  the  Secretary  of  the 
Interior. 

Description  of  Respondents:  The 
Lower  Basin  States  (Arizona,  California, 
and  Nevada),  local  and  tribal  entities, 
water  districts,  and  individuals  that  use 
Colorado  River  water. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  6  hoiurs  per 
respondent. 

Estimated  Number  of  Respondents: 
37. 

Estimated  Total  Annual  Burden  on 
Respondents:  225  hours. 

Reclamation  will  display  a  valid  OMB 
control  number  on  the  forms.  Persons 
who  are  required  to  respond  to  the 
information  collection  need  not  respond 
unless  the  OMB  control  number  is 
current. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  this  information  collection, 
but  may  respond  after  30  days; 
therefore,  public  comment  should  be 
submitted  to  OMB  within  30  days  in 
order  to  assure  maximum  consideration. 
The  public  is  being  requested  to 
comment  on: 

a.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of 
Reclamation,  including  whether  the 
information  will  have  practical  utility; 

b.  The  accuracy  of  Reclamation's 
estimate  of  the  biutien  of  the  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

c.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

d.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical .  or  other  forms  of 
information  technology. 

Reclamation's  intention  to  seek 
renewal  of  this  information  collection 
and  a  request  for  public  comment  was 
published  m  Federal  Register  notice  62 
FR  16605,  Apr.  7,  1997.  No  comments 
were  received  in  response  to  this  notice. 

Dated:  June  19, 1997. 
Jack  C.  Pong. 

Director.  Management  Senrices  Office,  Lower 
Colorado  Region. 

[FR  Doc.  97-17423  Filed  7-2-97;  8:45  am] 
BILUNG  CODE  431»-M-M 


INTERNATIONAL  TRADE 
COMMISSION 

Proposed  Addendum  to  Investigation 
No.  1205-3;  Certain  Phenols— 
Metacresol,  Orthocresol,  Paracresol, 
and  Metaparacresol 

AGENCY:  International  Trade 

Commission. 

ACTION:  Request  for  comment. 

SUMMARY:  The  Commission  requests 
comment  with  respect  to  a  request  from 
the  United  States  Trade  Representative 
(USTR)  to  provide  advice  concerning  a 
proposed  addendum  to  Commission 
Investigation  No.  1205-3  affecting  the 
tariff  treatment  of  certain  phenols — 
metacresol.  orthocresol.  paracresol,  and 
metaparacresol  having  a  purity  of  less 
than  75  percent  (under  75  percent 
cresols)  provided  for  in  subheading 
2707.60.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
EFFECTIVE  DATE:  June  30.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  A.  Rosengarden,  Director.  Office 
of  Tariff  Affairs  &  Trade  Agreements  (0/ 
TA&TA)  (202/205-2592)  or  Fred 
Schottman,  Nomenclature  Analyst,  O/ 
TA&TA,  (202/205-2077),  U.S. 
International  Trade  Commission, 
Washington,  DC  20436.  The  O/TA&TA 
fax  number  is:  202/205-2616.  Messrs. 
Rosengarden  and  Schottman  may  also 
be  reached  via  Internet  e-mail  at 
erosengarden@usitc.gov  and 
fschottraan@usitc.gov,  respectively. 

Background 

Section  1205  of  the  Omnibus  Trade 
and  Competitiveness  Act  of  1988  directs 
the  U.S.  International  Trade 
Commission  (Commission)  to  conduct 
studies  and  make  recommendations  on 
modifications  to  the  HTS.  In  August 
1993,  the  Commission  issued  a  report 
Proposed  Modifications  to  the 
Harmonized  Tariff  Schedule  of  the 
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United  States.  Inv.  No.  1205-3,  recognized  that  there  was  a  collateral  In  order  to  restore  the  rate  of  duty 

Publication  No.  2673.  In  the  report,  the  movement  of  under  75  percent  cresols  previously  applied  to  under  75  percent 

Commission  proposed  reclassifying  between  subheadings  of  the  HTS  that  cresols,  the  Commission  proposes  to 

certain  phenols— metacresol,  resulted  in  a  significant  increase  in  the  amend  the  advice  in  Inv.  No.  1205-3  to 

orthocresol.  paracresol,  and  rate  of  duty  applicable  to  this  product.  include  creation  of  a  new  subheading 

metaparacresol,  ail  having  a  purity  of  75  Under  Section  1205,  modifications  to  ^r  diis  product,  HTS  2707.60.15, 

percent  or  more  (75  percent  cresols}—  the  HTS  must  have  substantial  duty-rate  carrying  the  pre-implementation  rate  of 

from  subheading  2707.99  to  subheading  neutrality  and  not  alter  existing  "^^^V  (^''^^  i"  column  1  and  column  2), 

2707.60.  The  change  was  proposed  to  competitive  conditions.  As  a  ®^  follows: 

achieve  international  uniformity  in  consequence,  the  Commission  has  The  HTS  is  modified  by  striking 

customs  classification  for  these  products  received  a  request  from  the  USTR  subheadings  2707.60.10  and  2707.60.20  and 

under  the  Harmonized  System.  The  requesting  "advice  in  respect  of  making  inserting  the  following  in  lieu  thereof: 

existing  rate  of  duty  was  carried  over  to  a  technical  rectification  to  the  [HTS]  to  '^^"distUlati^^  °    T  ^         "^ 

the  new  classification.  address  ti^tinent  of  (under  75  percent  [2707.6O    Phenols:] 

Following  implementation  of  the  cresols)."  The  USTR  has  requested  the  MeUcresol,  orthocresol,  paracresol  and 

modification  in  December  1995.  it  was  Commission's  advice  by  July  28,  1997.  metaparacresol: 

2707.60.10  Having  a  purity  of  75  percent  or  more  by  weight  it/kg  +  3.3%          Free  (A,  CA,  E,  15.4f/kg 

IL,  J,  MX)  +42.5% 

2707.60.15  Other , Free  Free 

2707.60.30  Other - , 2.9t/kg  +                Free  (A,  CA.  E,  7.7|/kg  +29.5% 

12.5%  IL,  J.  MX) 


Request  for  Comment 

Accordingly,  the  Commission  is 
seeking  comments  concerning  this 
proposed  technical  rectification  to  the 
HTS. 

Deadline 

Comments  must  be  received  no  later 
than  the  close  of  business  July  11,  1997, 
in  order  to  be  considered  by  the 
Commission. 

Written  Submissions 

All  submissions  should  be  addressed 
to  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
St.  SW..  Washington,  DC.  20436. 
Commercial  or  financial  information 
that  a  party  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
§  201.6  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  201.6). 
All  written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons. 

TDD  Access:  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  our  TDD  terminal  on  (202) 
205-1810. 

World  Wide  Web  Access:  This  notice, 
and  any  subsequent  notices  published 
pursuant  to  section  1210  of  the  1988 
Act,  may  be  obtained  from  the  ITC 
Internet  web  server:  http:// 
www.usitc.gov. 

Issued:  June  30,  1997. 


By  order  of  the  Commission. 
Douia  R.  Koehnke, 

Secretary. 

(FR  Doc.  97-17580  Filed  7-2-97;  8:45  am) 

BILUNG  COOe  71»0-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby    ■ 
given  that  a  proposed  Consent  Decree  in 
United  States  and  State  of  Vermont  v. 
Town  of  Bennington,  et  al.,  Civil  Action 
Nos.  2:97CV197  and  2:97CV208  was 
lodged  on  June  30.  1997,  with  the 
United  States  District  Court  for  the 
District  of  Vermont.  The  complaint  in 
this  action  seeks  (1)  to  recover,  pursuant 
to  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  §§9601  et 
seq.,  response  costs  incurred  and  to  be 
incurred  by  the  U.S.  Environmental 
Protection  Agency  ("EPA")  at  the 
Bennington  Landfill  Superfund  Site 
located  in  the  Town  of  Bennington, 
Vermont  ("Site");  and  (2)  injunctive 
relief  under  Section  106  of  CERCLA,  42 
U.S.C.  §  9606.  The  defendants  are  Add. 
Inc.,  Bennington  College,  Bijur 
Lubricating  Co. ,  Central  Vermont  Public 
Service  Corporation,  Chemfab 
Corporation,  CLR  Corporation, 
Courtaulds  Structural  Composites,  Inc., 
Eveready  Battery  Company,  Inc.,  G-C- 
D-C,  Inc.  (f/k/a  Bennington  Iron  Works, 
Inc.),  H.M.  TutUe  Co.,  Inc.,  Johnson 
Controls,  Inc.,  MASCO/Schmelzer 
Corporation,  Southwestern  Vermont 


Medical  Center,  Textron,  Inc.,  Town  of 
Bennington,  Vermont,  Triangle  Wire 
and  Cable,  Inc.,  U.S.  Tsubaki,  Inc., 
Vermont  Agency  of  Transportation  and 
Vermont  Bag  and  Film,  Inc. 

The  proposed  Consent  Decree 
embodies  an  agreement  with  5 
potentially  responsible  parties  ("PRPs") 
at  the  Site  pursuant  to  Sections  106  and 
107  of  CERCLA,  42  U.S.C.  §§9606  and 
9607:  (1)  to  perform  a  non-time  critical 
removal  action  ("NTCRA")  at  the  Site 
comprising  the  design,  construction  and 
monitoring  of  a  multi-barrier  cap;  and 
(2)  to  implement  a  natural  resource 
damages  ("NRD")  restoration  project. 
The  proposed  Consent  Decree  also 
embodies  an  agreement  with  14  PRPs  at 
the  Site  pursuant  to  Section  122(g)  of 
CERCLA,  42  U.S.C.  §  9622(g),  to  pay 
$1,776,600,  in  aggregate,  in  settiement 
of  claims  for  past  and  future  response 
costs  at  the  Site  and  claims  for  natural 
resource  damages.  The  monies  paid  by 
these  14  settiers  will  be  used  to  partially 
hind  the  NTCRA  and  the  NRD 
restoration  project  being  p>erfonned  by 
the  5  performing  parties. 

The  Consent  Decree  provides  the 
settling  defendants  with  a  release  for 
civil  liability  for  EPA's  and  the  State  of 
Vermont's  ("State's")  past  and  future 
CERCLA  response  costs  and  natural 
resource  damages  at  the  Site  for 
resources  under  the  trusteeship  of  the 
Secretary  of  the  Interior  and  the 
Secretary  of  Commerce,  through  the 
National  Oceanic  and  Atmospheric 
Administration,  and  under  the 
trusteeship  of  the  State. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree. 
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Comments  should  be  addressed  to  the 
Assistant  Attorney  General  for  the 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044,  and  should 
refer  to  United  States  and  State  of 
Vermont  v.  Town  of  Bennington,  et  ah, 
DOJ  Ref.  No.  90-11-3-868A. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  attorney,  11  Elmwood  Avenue, 
Burlington  Vermont,  0540f;  the  Region 
I  Office  of  the  Environmental  Protection 
Agency.  Region  I  Records  Center,  90 
Canal  Street,  First  Floor,  Boston,  N4A 
02203;  and  at  the  Consent  Decree  - 
Library,  1120  G  Sti^et,  NW.,  Fourth 
Floor,  Washington  ,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  Fourth 
Floor,  NW.,  Washington,  DC  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $40.75  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Bruce  Gelber, 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 
[FR  Doc.  97-17604  Filed  7-2-97;  8:45  am) 

BUJJNQ  COOe  4410-15-41 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive, 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

In  accordance  with  Department 
policy,  28  CFR  §  50.7,  and  Section 
122(d)(2)  of  CERCLA,  42  U.S.C. 
9622(d)(2).  notice  is  hereby  given  that  a 
proposed  Consent  Decree  in  U.S.  v. 
Larry  Jones  et  ai.  l:97-CV-73-l  (M.D. 
Ga.),  was  lodged  on  May  15, 1997  with 
the  United  States  District  Court  for  the 
Middle  District  of  Georgia.  This  Consent 
Decree  resolves  the  action  brought  by 
the  United  States  against  the  settling 
defendants  pursuant  to  Sections  106 
and  107  of  CERCLA,  42  U.S.C.  §§9606 
and  9607.  The  settling  defendants  are 
the  past  and  present  owners  and 
operators  of  the  T.H.  Agriculture  Site 
("THAN  Site"  or  "Site"),  operable  unit 
2,  located  in  Albany,  Georgia. 

The  Consent  Decree  requires  the 
settling  defendants  to  perform  a 
remedial  design/remedial  action  ("RD/ 
RA")  for  operable  unit  2  at  the  Site. 
Further,  the  Consent  Decree  requires  the 
settiing  defendants  to  reimburse  the 
United  States  for  all  future  response 


costs  incurred  by  the  United  States  at 
operable  unit  2. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General  for  the 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington.  D.C.  20530,  and  should 
refer  to  L^.S.  v.  Lany  Jones  et  al.,  DOJ 
#90-1 1-3-1061  A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  345  Broad  Avenue, 
Albany,  Georgia;  the  Region  4  office  of 
the  Environmental  Protection  Agency, 
61  Forsyth  Sti-eet,  S.W.,  AUanta.  GA 
30303;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Sti^et,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  for  the 
reproduction  costs.  If  you  want  a  copy 
of  the  Consent  Decree  (plus 
attachments),  then  the  amount  of  the 
check  should  be  $43.75  (175  pages  at  25 
cents  per  page).  The  check  should  be 
made  payable  to  the  Consent  Decree 
Library. 
Walker  Smith. 

Deputy  Chief,  Environmental  Enforcement 
Section.  Environment  and  Natural  Resources 
Division. 

(FR  Doc.  97-17437  Filed  7-2-97;  8:45  am] 
MUJNO  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notic«>  of  Consent  Decrees  in  Action 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  the  Departmental 
Policy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  two  Consent  Decrees  in 
United  States  v.  Ralph  Riehl,  et  ai.  Civil 
Action  No.  89-226{E),  were  lodged  with 
the  United  States  District  Court  for  the 
Western  District  of  Pennsylvania  on 
May  8,  1997. 

On  October  16,  1989,  the  United 
States  filed  a  complaint  against  the 
owners  and  operator  of,  and  certain 
transporters  to,  the  Millcreek  Dump 
Superfund  Site  (the  "Site"),  pursuant  to 
Section  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  42  U.S.C. 
§  9607(a).  La  September  1991,  the 
United  States  added  additional 
defendants  to  the  action.  The  proposed 


Consent  Decree  resolves  the  liability  for 
defendants  Penn  Iron  &  Metal  Company 
("Penn  Iron"),  Liberty  Iron  &  Metal 
Company  ("Liberty")  (now  operating  as 
one  company  called  "LIMCO").  and 
Union  Iron  &  Metal  Company  for 
response  costs  incurred  and  to  be 
incurred  by  the  United  States  at  the  Site. 
The  Consent  decree  requires  the  Penn 
and  Liberty  to  pay  $450,000  and  Union 
to  pay  $17,000  in  reimbursement  of 
response  costs. 

The  Department  of  Justice  will  accept 
vmtten  comments  relating  to  these 
proposed  Consent  Decrees  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044  and  refer  to 
United  STates  v.  Ralph  Riehl,  et  ai,  DOJ 
No.  90-11-3-519. 

Copies  of  the  proposed  Consent 
Decrees  may  be  examined  at  the  Office 
of  the  Untied  States  Attorney,  Western 
District  of  Pennsylvania,  Federal 
Building  and  Courthouse,  Room  137, 
6th  and  States  Streets,  Erie, 
Pennsylvania,  15219:  Region  III  Office 
of  the  Environmental  Protection 
Agency,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW,  4th  Floor,  Washington,  D.C. 
20005  (202)  624-0892.  Copies  of  the 
proposed  Decrees  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
decree  Library,  1120  G  Street,  NW,  4th 
Floor,  Washington,  D.C.  20005.  When 
requesting  a  copy  of  the  proposed 
Consent  Decree,  please  enclose  a  check 
in  the  amount  of  $5.75  for  the  Union 
Decree  and  $6.00  for  the  Penn  Iron  and 
Liberty  Decree  to  cover  the  twenty-five 
cents  per  page  reproduction  costs. 
Please  make  the  check  payable  to  the 
"Consent  Decree  Library." 
Joel  M.  GrtMS, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resourtxs  Division. 
U.S.  Department  of  Justice. 
(FR  Doc.  97-17436  Filed  7-2-97;  8:45  am) 
BILUNQ  COOe  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Shell  Oil  Company  and 
Shell  Wood  River  Refining  Company. 
Civil  Action  No.  97-539-WDS.  was 


36080 


Federal  Register  /  Vol.  62.  No.  128  /  Thursday,  July  3.  1997  J  Noticp^ 


lodged  with  die  United  States  District 
Court  for  the  Southern  district  of  Illinois 
on  June  20,  1997  contemporaneously 
with  the  filing  of  a  complaint.  This 
proposed  consent  decree  would  resolve 
the  United  States'  civil  claims  against 
Shell  Oil  Company  and  Shell  Wood 
River  Refining  Company  under  the 
Clean  Air  Act,  42  U.S.C.  §§  7401  et  seq. 
Under  the  terms  of  the  proposed 
consent  decree,  the  defendants  will  pay 
a  civil  penalty  of  $678,000  and  perform 
injunctive  relief,  including  the 
installation  of  an  enhanced 
biodegradation  unit  for  controlling 
benzene  emissions  from  the  water 
extracted  from  certain  groundwater 
production  wells  at  Defendants  facility. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  D.C.  20530,  and 
should  refer  to  United  States  v.  Shell  Oil 
Company  and  Shell  Wood  River 
Refining  Company.  Civil  Action  No.  97- 
539-WDS,  and  the  Department  of 
Justice  Reference  No.  90-5-2-1-2037. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Southern  district  of 
Illinois,  9  Executive  Drive,  Fairview 
Heights,  Illinois  62208;  the  Region  5 
Office  of  the  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor;  Washington,  D.C. 
20005,  202-624-0892.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
N.W.,  4th  Floor,  Washington,  D.C. 
20005.  In  requesting  a  copy,  please  refer 
to  the  referenced  casfe  and  enclose  a 
check  in  the  amount  ot  $6.50  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  Decree  Library. 
Joel  M.  GroM, 

Chief.  Envimnmental  Enforcement  Section, 
Envimnment  and  Natural  Resources  Division. 
(FR  Doc.  97-17435  Filed  7-2-97;  8:45  am] 
BIUJNG  COOE  4410-1S-4I 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  Clean  Air  Act 

In  accordance  with  Department 
policy.  28  CFR  §  50.7,  notice  is  hereby 
given  that  on  June  3,  1997,  a  proposed 
Consent  Decree  in  United  States  v. 
WACO  International.  Inc.  Civil  Action 


No.  1:94CV0713,  was  lodged  in  the 
United  States  District  Court  for  the 
Northern  District  of  Ohio.  The 
Complaint,  filed  by  the  United  States 
under  the  Clean  Air  Act,  as  amended, 
alleged  that  WACO  violated  the  volatile 
organic  compound  (VOC)  portion  of  the 
Ohio  state  implementation  plan  (SEP). 
The  Consent  Decree  requires  WACO  to 
pay  a  civil  penalty  of  $75,000.  The 
Consent  Decree  also  requires  WACO  to 
install  a  zero- VOC  powder  coating 
operation  by  October  31, 1996.  This 
supplemental  environmental  project 
(SEP)  is  valued  at  $500,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
concerning  the  proposed  Consent 
Decree.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044,  and  should 
refer  to  United  States  v.  WACO 
International,  Inc.,  D.J.  Ref.  No.  90-5-2- 
1-1872. 

The  proposed  Consent  Decree  may  be 
examined  at  any  of  the  following  offices: 
(1)  The  United  States  Attorney  for  the 
Northern  District  of  Ohio,  1800  Bank 
One  Center,  600  Superior  Avenue,  East, 
Cleveland,  Ohio  44114-2600  (contact 
Assistant  United  States  Attorney  Arthur 
I.  Harris);  (2)  the  U.S.  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590  (contact  Assistant  Regional 
Counsel  Susan  Perdomo);  and  (3)  at  the 
Consent  Decree  Library,  1120  G  Street 
N.W.  4th  Floor,  Washington,  D.C.  20005 
(202)  624-0892.  A  copy  of  the  proposed 
Consent  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street,  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $3.25  (25  cents  per  page 
reproduction  charge)  payable  to  Consent 
Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  97-17433  Filed  7-2-97;  8:45  am) 
Baxmo  cooe  44io-is-m 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-090] 

National  Environmental  Policy  Act; 
Cassini  Mission 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 


ACTION:  Notice  of  availability  of  final 
supplemental  environmental  impact 
statement  (FSEIS)  for  the  Cassini 
Mission  to  Saturn  and  its  moons. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321 
et.seq.),  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508),  and  NASA 
policy  and  procedures  (14  CFR  part 
1216,  subpart  1216.3),  NASA  has 
prepared  and  issued  an  FSEIS  for  the 
Cassini  Mission.  The  FSEIS  focuses  on 
the  most  recently  available  information- 
pertinent  to  the  risk  analyses  of 
potential  accidents  during  the  launch 
and  cruise  phases  of  the  mission. 
Certain  accidents  could  potentially 
result  in  some  release  of  plutonium 
dioxide  from  one  or  more  of  the  three 
Radioisotope  Thermoelectric  Generators 
(RTG's)  and  the  129  Radioisotope  Heater 
Units  (RHU's)  onboard  the  Cassini 
spacecraft.  The  currently  planned 
mission  involves  the  launch  of  the 
Cassini  spacecraft  from  Cape  Canaveral 
Air  Station  (CCAS),  Florida,  during  the 
primary  launch  opportunity  that  begins 
in  early  October  1997. 
DATES:  NASA  will  take  no  final  action 
on  the  proposed  launch  of  the  Cassini 
Mission  before  August  4,  1997,  or  30 
days  form  the  date  of  publication  in  the 
Federal  Register  of  the  U.S. 
Environmental  Protection  Agency's 
notice  of  availability  of  the  Cassini 
Mission  FSEIS,  whichever  is  later. 
ADDRESSES:  The  FSEIS  may  be  reviewed 
at  the  following  locations: 

(a)  NASA  Headquarters,  Library,  Room 
1J20,  300  E  Street  SW,  Washington, 
ex:  20546. 

(b)  Spaceport  U.S.A.  Room  2001,  John  F. 
Kennedy  Space  Center,  FL  32899. 
Please  call  Lisa  Fowler  beforehand  at 
407-867-2497  so  that  arrangements 
can  be  made. 

(c)  Jet  Propulsion  Laboratory,  Visitors 
Lobby,  Building  249,  4800  Oak  Grove 
Drive,  Pasadena,  CA  91109  (818-354- 
5179). 

In  addition,  the  FSEIS  may  be 
examined  at  the  following  NASA 
locations  by  contacting  the  pertinent 
Freedom  of  Information  Act  Office: 

(d)  NASA,  Ames  Research  Center, 
Mo£fett  Field,  CA  94035  (415-604- 
4190). 

(e)  NASA,  Ehyden  Flight  Research 
Center,  Edwards,  CA  93523  (805-258- 
3448). 

(f)  NASA,  Goddard  Space  Flight  Center. 
Greenbelt,  MD  20771  (301-286-0730). 

(g)  NASA,  Johnson  Space  Center, 
Houston.  TX  77058  (713-483-8612). 
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(h)  NASA,  Langley  Research  Center, 

Hampton,  VA  23655  (757-864-2497). 
(i)  NASA,  Lewis  Research  Center,  21000 

Brookpark  Road,  Cleveland,  OH 

44135  (216-433-2222). 
(j)  NASA,  Marshall  Space  Flight  Center. 

AL  35812  (202-544-0031). 
(k)  NASA,  Stennis  Space  Center,  MS 

39529  (601-688-2164). 

Limited  copies  of  the  FSEIS  are 
available,  on  a  first  request  basis,  by 
contacting  Mark  R.  Dahl  at  the  address 
or  telephone  number  indicated  below. 
FOR  FURTHER  »4F0RMATK>N  CONTACT: 
Mr.  Mark  R.  Dahl,  NASA  Headquarters, 
Code  SD,  Washington,  DC  20546-0001; 
telephone  202-358-1544. 
SUPf>t.EMENTARY  INFORMATION:  The 
planned  Cassini  Mission  is  an 
international  cooperative  effort  of 
NASA,  the  European  Space  Agency,  and 
the  Italian  Space  Agency,  to  explore  the 
planet  Sattim  and  its  environment. 
Saturn  is  the  second-largest  and  second- 
most  massive  planet  in  the  solar  system 
and  has  the  largest,  most  visible 
dynamic  ring  structvue  of  all  the 
planets.  The  planned  mission  is  an 
important  part  of  NASA's  program  for 
exploration  of  the  solar  system,  the  goal 
of  which  is  to  understand  the  system's 
birth  and  evolution.  The  Cassini 
Mission  would  involve  a  4-year 
scientific  exploration  of  Satiun,  its 
atmosphere,  moons,  rings,  and 
magnetosphere.  The  Cassini  spacecraft 
consists  of  the  Cassini  Orbiter  and  the 
detachable  Huygens  Probe.  The 
Huygens  Probe  would  be  released  for  a 
parachute  descent  into  the  atmosphere 
of  Titan,  Saturn's  largest  moon.  The 
scientific  information  gathered  by  the 
Cassini  Mission  could  help  provide 
clues  to  the  evolution  of  the  solar 
system  and  the  origin  of  life  on  Earth. 

NASA  issued  the  Final  Envimnmental 
Impact  Statement  for  the  Cassini 
Mission  in  July  1995  (hereinafter  the 
"EIS")  followed  by  the  associated 
Record  of  Decision  (ROD)  to  complete 
preparation  of  the  Cassini  Mission  for 
launch  in  the  October  1997  opportunity, 
or  either  the  secondary  or  backup 
opportunities,  and  to  implement  the 
mission. 

The  Cassini  spacecraft  would  carry 
three  RTG's  that  use  the  heat  of  decay 
of  plutonium  dioxide  to  generate 
electric  power  for  the  spacecraft  and  its 
instruments.  The  spacecraft  would  also 
use  129  RHU's,  each  containing  a  small 
amount  of  plutonium  dioxide,  to 
generate  heat  for  controlling  the  thermal 
environment  of  the  spacecraft  and 
several  of  its  instruments. 

The  action  selected  and  documented 
in  the  ROD  associated  with  the  EIS 
consists  of  completing  preparations  for 


and  implementing  the  Cassini  Mission 
to  Saturn  and  its  moons,  with  a  launch 
of  the  Cassini  spacecraft  onboard  a  Titan 
IV(SRMU)/Centaur.  The  launch  would 
take  place  at  CCAS  during  the  primary 
launch  opportunity  that  begins  in  early 
October  1997  and  continues  into  mid- 
November  1997.  A  secondary  launch 
opportunity  extends  from  the  end  of 
November  1997  to  early  January  1997, 
with  a  backup  opportunity  from  mid- 
March  to  early  April  1999,  both  using 
the  Titan  EV(SRMU)/Centaur.  The 
primary  launch  opportunity  would 
employ  a  Venus- Venus-Earth-Jupiter- 
Gravity-Assist  trajectory  to  Sattim;  the 
secondary  and  backup  opportunities 
would  both  employ  a  Venus-Earth- 
Earth-Gravity-Assist  (VEEGA)  trajectory. 
The  above  primary  launch  opportunity 
remains  NASA's  preferred  alternative 
and  Proposed  Action  and  would  allow 
the  Cassini  spacecraft  to  gather  the  full 
science  return  desired  to  accomplish 
mission  objectives. 

Along  with  the  No- Action  alternative 
(ceasing  preparations  and  not 
implementing  the  Cassini  Mission),  the 
EIS  evaluated  in  detail  two  other 
mission  alternatives.  The  March  1999 
alternative  would  have  used  two  Shuttle 
flights  with  on-orbit  integration  of  the 
spacecraft  and  upper  stage,  followed  by 
injection  of  the  spacecraft  into  a  VEEGA 
trajectory  to  Saturn.  Ehie  to  the  long 
lead-time  in  developing  and  certifying 
the  new  upper  stage  that  would  be 
needed  to  implement  it,  this  alternative 
is  no  longer  considered  reasonable.  The 
other  mission  alternative  considered  in 
the  EIS  was  the  2001  alternative  which 
would  use  a  Titan  IV(SRMU)/Centaur  to 
launch  the  spacecraft  from  CCAS  in 
March  2001  on  a  Venus- Venus- Venus- 
Gravity- Assist  trajectory.  A  backup 
opportunity  in  May  2002  would  use  a 
VEEGA  trajectory.  The  2001  alternative 
would  require  completing  development 
and  testing  of  a  new  high-performance 
reheniiun  engine  for,  as  well  as  adding 
about  20  percent  more  propellant  to,  the 
spacecraft.  Science  returns  &t)m  this 
alternative  would  meet  the  minimum 
acceptable  level  for  the  mission. 

The  results  from  the  safety  risk 
analyses  have  recently  become 
available.  The  FSEIS  compares  this 
recent  best  available  information  with 
that  presented  in  the  EIS.  The  FSEIS 
addresses  the  Proposed  Action,  the  No- 
Action  alternative,  and  the  2001  mission 
alternative  (which  is  still  available  to 
NASA). 

Comments  on  the  draft  supplemental 
environmental  impact  statement  were 
solicited  from  Federal,  State  and  local 
agencies,  organizations,  and  members  of 
the  general  public  through:  (a)  notices 
published  in  the  Federal  Register — 


NASA  notice  on  April  9, 1997,  (62  FR 
17216)  and  U.S.  Environmental 
Protection  Agency  notice  on  April  11, 
1997,  (62  FR  17810);  and  (b)  direct 
mailings  to  interested  parties. 
Comments  received  have  been 
addressed  in  the  FSEIS. 
Benita  A.  Cooper, 

Associate  Administrator  for  Management 
Systems  and  Facilities. 
IFR  Doc.  97-17404  Filed  7-2-97;  8:45  am) 
BHJJNG  COOC  7S10-ei-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notic*  97-091] 

National  Environmental  Policy  Act; 
X-33  Advanced  Technology 
Demonstrator  Vehicle  Program 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  availability  of  the  draft 
environmental  impact  statement  (DEIS) 
for  the  X-33  Advanced  Technology 
Demonstrator  Vehicle  program. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended  (42  U.S.C.  4321  et 
seq.),  the  Council  on  Environmental 
Quality  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA  (40 
CFR  parts  1500-1508),  and  NASA 
policy  and  procedures  (14  CFR  part 
1216  subpart  1216.3),  NASA  has 
prepared  and  issued  a  DEIS  for  Pha.  .  D 
of  the  X-33  Program,  which  involvt^s 
the  development  and  demonstration  of 
the  X-33  test  vehicle.  The  DEIS 
addresses  environmental  issues 
associated  with  the  preparation  of  the 
flight  operations  (launch)  and  landing 
sites  and  testing  of  the  X-33  technology 
demonstrator  spaceplane.  The  purpose 
of  the  proposed  test  program  is  to 
demonstrate  the  feasibility  of 
technology  which  could  result  in 
conunercially  viable  Reusable  Launch 
(RLVs). 

The  reasonable  alternative  launch 
sites  are  located  within  Edwards  Air 
Force  Base  (AFB)  near  Lancaster, 
California. 

Reasonable  alternative  landing  sites 
for  segments  of  the  flight  test  activities 
are  located  at  Silurian  Lake,  near  Baker, 
California;  China  Lake  Naval  Air 
Warfare  Center,  near  Ridgecrest, 
California;  Dugway  Proving  Grounds, 
near  Tooele,  Utah;  Grant  Coiuity 
Airport,  Moses  Lake,  Washington;  and 
Malmstrom  AFB,  Great  Falls,  Montana. 
NASA  is  the  lead  agency  in  the 
preparation  of  the  enviroiunental  impact 
statement.  Components  of  the  U.S. 
Department  of  Defense;  the  U.S. 
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Department  of  the  Interior.  Bureau  of 
Land  Management;  and  the  U.S. 
Department  of  Transportation,  Federal 
Aviation  Administration  are  acting  as 
cooperating  agencies. 
DATES:  Conunents  on  the  DEIS  must  be 
submitted  in  writing  and  received  by 
NASA  no  later  than  August  18,  1997  or 
45  days  from  the  date  of  publication  in 
the  Federal  Register  of  the  U.S. 
Environmental  Protection  Agency's 
notice  of  availability  of  the  X-33  DEIS, 
whichever  is  later. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Dr.  Rebecca  C.  McCaleb, 
NASA.  Marshall  Space  Flight  Center, 
AEOl/Building  4201,  Marshall  Space 
Flight  Center.  AL  35812.  In  addition, 
written  comments  may  be  sent  to  Dr. 
McCaleb  electronically  at 
(X33EIS@msfc.nasa.gov)  or  by  facsimile 
at  205-544-9259.  The  DEIS  may  be 
reviewed  at  the  following  locations: 

(aj  NASA  Headquarters,  Library,  Room 
1J20.  300  E  Street  SW,  Washington. 
DC  20546. 

(b)  NASA.  Marshall  Space  Flight  Center. 
Library,  Building  4200.  Huntsville. 
AL  35812. 

(c)  NASA,  Dryden  Flight  Research 
Center,  Library,  Building  4800,  Room 
2149.  Edwards  AFB,  CA  93523. 

(d)  NASA, Spaceport  USA.  Room  2001, 
John  F.  Kennedy  Space  Center.  FL 
32899.  Please  call  Lisa  Fowler 
beforehand  at  407-867-2468  so  that 
arrangements  can  be  made. 

(e)  Kern  County  Library,  Boron  Branch, 
27070  Highway  5.  Boron,  CA  93516. 

(0  Kem  County  Library,  Ridgecrest 

Branch,  131  East  Las  Flores  Street, 

Ridgecrest,  CA  93555. 
(g)  Los  Angeles  County  Library, 

Lancaster  Branch.  1150  West  Avenue 

J,  Lancaster,  CA  93524. 
(h)  Palmdale  City  Library,  700  East 

Palmdale  Boulevard,  Palmdale,  CA 

93550. 
(i)  San  Bemadino  County  Library, 

Barstow  Branch,  304  East  Buena 

Vista,  Barstow,  CA  92311. 
())  Great  Falls  Public  Library,  301  2nd 

Avenue  North,  Great  Falls,  MT  59401. 
(k)  Moses  Lake  Library,  418  East  5th 

Street,  Moses  Lake,  WA  98837. 
(1)  Dugway  Proving  Grounds  Library, 

5124  Kisstler  Avenue,  Dugway.  UT 

84022. 
(m)  Tooele  Library,  47  East  Vine  Street, 

Tooele,  UT  84074. 
(n)  Salt  Lake  City  Library,  209  East  500 

South,  Business/Science  Department, 

Salt  Lake  City,  UT  84111. 

In  addition,  the  DEIS  may  be 
examined  at  the  following  NASA 
locations  by  contacting  the  pertinent 
Freedom  of  Information  Act  Office: 


(o)  NASA.  Ames  Research  Center, 

Moffett  Field,  CA  94035  (415-604- 

4190). 
(p)  NASA.  Goddard  Space  Flight  Center, 

Greenbelt.  MD  20771  (301-286-0730). 
(q)  Jet  Propulsion  Laboratory.  NASA 

Resident  Office,  4800  Oak  Grove 

Drive.  Pasadena.  CA  91109  (818-354- 

5179). 
(r)  NASA.  Johnson  Space  Center, 

Houston,  TX  77058  (713-483-8612). 
(s)  NASA,  Langley  Research  Center, 

Hampton,  VA  23665  (757-864-2497). 
(t)  NASA,  Lewis  Research  Center,  21000 

Brookpark  Road,  Cleveland,  OH 

44135  (216-433-2222). 
(u)  NASA,  Stennis  Space  Center,  MS 

39529  (601-688-2164). 

The  DEIS  can  be  found  and  accessed 
at  the  following  internet  address:  http:/ 

/eemo.msfc.nasa.gov/eemo/x33 eis. 

Limited  copies  of  the  DEIS  are  available, 
on  a  first  request  basis,  by  contacting  Dr. 
Rebecca  McCaleb  at  the  address 
indicated  above  or  Dr.  Dominic  Amatore 
by  telephone  at  the  number  provided 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Dominic  A.  Amatore,  Deputy  Director, 
Public  Affairs  Office,  Code  CAOl. 
Marshall  Space  Flight  Center,  AL  35812, 
205-544-6533. 

SUPPLEMENTARY  INFORMATION:  The  X-33 
test  vehicle  is  planned  as  an 
approximately  one-half  scale  reusable 
spaceplane.  The  vehicle  would  launch 
vertically  and  land  horizontally.  The  X— 
33  vehicle  would  consist  of  a  lifting 
body  airframe  with  two  cryogenic  liquid 
propellant  tanks  (liquid  hydrogen  (LH2) 
and  liquid  oxygen  (LOX))  placed  within 
the  aeroshell,  and  would  use  two  linear 
aerospike  main  engines.  Water  would  be 
the  primary  product  of  the  LOX/LH2 
combustion.  The  entire  spaceplane 
(with  all  fuel  tanks  and  engines)  would 
launch  and  land  as  a  single  unit. 

The  flight  test  plan  to  meet  the  X-33 
program  objectives  optimally  involves 
flights  of  approximately  160,  720,  and 
1,530  kilometers  (100,  450,  and  950 
miles).  During  the  landing  sequence,  the 
spaceplane  would  be  unpowered.  Flight 
tests  would  involve  speeds  of  up  to 
Mach  15  and  altitudes  up  to 
approximately  75.800  meters  (250.000 
feet).  None  of  the  X-33  test  flights 
would  achieve  Earth  orbit.  Ground 
operations  and  servicing  (e.g..  checkout, 
refueling,  etc.)  would  be  conducted  with 
"aircraft  like"  procedures  and  systems. 
The  test  flight  program  would  be 
conducted  in  three  stages,  with  all 
launches  occiurring  from  the  same 
launch  site.  The  three  stages  would 
involve  the  incremental  increase  of 
distance  and  speed,  referred  to  as  the 
"flight  envelope  expansion,"  which 


allows  the  development  program  to 
minimize  risk  while  achieving  test 
objectives.  The  three  stage  approach 
would  necessitate  short-range,  mid- 
range,  and  long-range  landing  sites  to 
achieve  speeds  of  March  4,  12,  and  15, 
respectively.  After  each  test  flight,  the 
X-33  would  be  ferried  back  to  the  flight 
operations  site  by  a  Boeing  747  aircraft 
in  a  maimer  similar  to  that  used  for  the 
transport  of  Space  Shuttle  orbiters.  The 
test  program  is  currently  planned  for  a 
combined  total  of  15  flights. 

Reasonable  alternatives  considered  for 
this  proposed  action  include: 
— Flight  operations  (launch)  sites: 

(a)  Edwards  Air  Force  Base,  California, 
Space  Port  2000  site,  and 

(b)  Edwards  Air  Force  Base,  California, 
Haystack  Butte  site; 

— Short-range  landing  sites: 

(a)  Armitage  Airfield,  China  Lake  Naval 
Air  Warfare  Center,  California,  and 

(b)  Silurian  Lake,  a  dry  lake  bed,  north 
of  Baker,  California; 

— Mid-range  landing  sites: 
Michael  Army  Air  Field,  Dugway 

Proving  Ground,  Utah; 
— Long-range  landing  sites  (may  serve  as 

an  alternative  mid-range  landing  site): 

(a)  Malmstrom  Air  Force  Base.  Great 
Falls  Montana,  and 

(b)  Grant  County  Airport,  Moses  Lake, 
Washington;  and. — "No  Action."  The 
"No  Action"  alternative  (i.e.,  absence 
of  the  X-33  Program)  would  mean 
that  the  RLV  Program,  as  planned,- 
could  not  proceed. 

The  DEIS  considers  the  potential 
environmental  impacts  associated  with 
the  test  program  and  related 
construction/modification  of  facilities. 
Areas  of  focus  include,  but  are  not 
necessarily  limited  to:  noise  and  sonic 
booms;  flight  safety;  surface 
transportation  impacts;  effects  on 
airspace  and  air  traffic;  wildlife  and 
threatened  and  endangered  species;  and 
cultural  resources. 

Public  information  meetings  will  be 
held  at  the  following  dates,  times,  and 
locations: 

(a)  Monday,  July  7, 1997;  7:00  p.m.; 
Washington,  State  National  Guard 
Armory,  6500  32nd  Avenue,  N.E., 
Moses  Lake,  Washington  98837. 

(b)  Tuesday,  July  8.  1997;  6:00  p.m.; 
Great  Falls  High  School,  1900  Second 
Avenue,  South,  Great  Falls,  Montana 
59405. 

(c)  Wednesday,  July  9,  1997;  7:00  p.m.; 
Social  Rehabilitative  Services 
Auditorium,  111  Sanders  Avenue, 
Helena,  Montana  59601. 

(d)  Thursday,  July  10,  1997;  7:00  p.m.; 
University  of  Idaho/Idaho  State 
University,  1776  Science  Center 
Drive,  Idaho  Falls,  Idaho  83402. 
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(e)  Monday,  July  14.  1997:  7:00  p.m.;  US 
Army  Dugway  Proving  Grounds,  Old 
Post  Headquarters,  Building  5450, 
Command  Conference  Room,  Dugway, 
Utah  84022. 

(f)  Tuesday,  July  15,  1997;  6:00  p.m.; 
Salt  Lake  City  Public  Library,  Main 
Library  Lecture  Hall,  209  East  500 
South,  Salt  Lake  City,  Utah  84111. 

(g)  Wednesday,  July  16,  1997;  7:00  p.m.; 
Tooele  Senior  Center,  59  East  Vine 
Street,  Tooele,  Utah  84074. 

(h)  Monday,  July  21,  1997;  7:00  p.m.; 
Lancaster  High'School,  44701  32nd 
Street  West,  Lancaster,  California 
93536. 

(i)  Tuesday,  July  22,  1997;  7:00  p.m.; 
Boron  High  School,  26831  Prospect 
Street,  Boron.  California  93516. 

(j)  Wednesday.  July  23.  1997;  7:00  p.m.; 
Burroughs  High  School.  500  East 
French  Street,  Ridgecrest.  California 
93555. 

(k)  Thursday,  July  24,  1997;  7:00  p.m.; 
Baker  Senior  Citizen  Center,  73730 
Baker  Blvd.,  Baker.  California  92309. 

Benita  A.  Cooper, 

Associate  A  dministrator  for  Management 

Systems  and  Facilities. 

(PR  Doc.  97-17405  Filed  7-2-97;  8:45  am] 

BILUNG  CODE  7510-01-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Combined  Arts  Panel 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel,  Theater 
Section  (Heritage  &  Preservation  and 
Education  &  Access  categories)  to  the 
National  Council  on  the  Arts  will  be 
hel^on  July  28-31,  1997.  The  panel 
will  meet  from  9:30  a.m.  to  5:30  p.m.  on 
July  28-30  and  from  9:30  a.m.  to  5:00 
p.m.  on  July  31.  in  Room  714  at  the 
Nancy  Hanks  Center,  1100  Pennsylvania 
Avenue,  N.W..  Washington,  D.C.,  20506. 
A  portion  of  this  meeting,  from  2:30  to 
5:30  on  July  30.  will  be  open  to  the 
public  for  a  discussion  of  policy, 
guidelines.  Leadership  Initiatives,  and 
field  trends  and  needs. 

The  remaining  portions  of  this 
meeting,  from  9:30  a.m.  to  5:30  p.m.  on 
July  28-29,  from  9:30  a.m.  to  2:30  p.m. 
on  July  30,  and  from  9:30  a.m.  to  5:00 
p.m.  on  July  31,  are  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendation  on  applications 
for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 


confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31,  1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Title  5,  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

If  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Permsylvania  Avenue,  N.W., 
Washington,  D.C.  20506.  202/682-5532, 
TDY-TDD  202/682-5496,  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
D.C,  20506,  or  call  202/682-5691. 

Dated:  June  27,  1997. 
lOithy  Plo%ritz-Worden. 
Panel  Coordinator,  Panel  Operations, 
National  Endowment  for  the  Arts. 
|FR  Doc.  97-17418  Filed  7-2-97;  8:45  ami 

BILUNG  CODE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Biological 
Sciences;  Committee  of  Visitors; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
FoundStion  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  Biological 
Sciences;  Committee  of  Visitors  (1110). 

Date  and  Time:  July  21-23,  1997;  8:30  a.m. 
to  5:00  p.m. 

Place:  Room  330  &  340,  National  Science 
Foundation,  4201  Wilson  boulevard, 
Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  C.  S.  Fray 
(Division  of  Integrative  Biology  and 
NeuroscienceJ,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  Virginia 
22230.  Telephone:  (703)  306-1420. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Division  oflntegrative  Biology  and 
Neuroscience. 

Reason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 


reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  pergonal 
information  that  could  hann  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  are  exempt  under 
U.S.C.  (c)  (4)  and  (6)  of  the  Government  in 
The  Sunshine  Act  would  be  improf>erly 
disclosed. 

Dated:  June  30,  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Ofpcer. 
IFR  Doc.  97-17488  Filed  7-2-97;  8:45  am] 
nuJNC  CODE  7S66-ei-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities  (1193). 

Date  and  Time:  July  24.  1997;  8:30  a.m.  to 
5:00  p.m. 

Place-.  National  Science  Foundation,  4201 
Wilson  Boulevard.  Arlington,  VA  22230, 
Room  330. 

Contact  Person:  Robert  Voigt,  HPCC 
Coordinator,  CISE/OCDA,  Room  1105. 
National  Science  Foundation.  4201  Wilson 
Boulevard.  Arlington,  VA  22230.  (703)  306- 
1980. 
Type  of  Meeting-  Closed. 
Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate 
Challenges  in  CISE  proposals  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closings.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries:  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  June  30.  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
IFR  Doc.  97-17487  Filed  7-2-97:  8:45  ami 

BILUNG  CODE  7565-01 -M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Polar 
Programs;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463  as  amended),  the  National  Science 
Foundation  announces  the  following 
meetings: 
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Names  and  Committee  Code:  Special 
Emphasis  Panel  in  Polar  Program  #1209. 

Dates  and  Times:  July  28.  1997.  6:00  p.m.- 
10:00  pm.  July  29. 1997;  8:00  ain-€:00  pm, 
July  30,  1997;  8:00  am-5;00  pm. 

Place:  University  of  Chicago.  Ida  Noyes 
Hall,  1212  E.  59th  Street,  Chicago  111. 
Type  of  Meeting:  Closed. 
Contact  Person:  Dr.  Linda  E.  Duguay, 
Technical  Coordinator.  Office  of  Polar 
Programs,  NSF,  4201  Wilson  Boulevard, 
Arlington,  VA  22230. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  concerning  support  for  the 
Center  for  Astrophysical  Research  in  the 
Antarctic,  Science  and  Technology  Center, 
University  of  Chicago. 

Agenda:  To  review  and  evaluate  a  proposal 
and  provide  advice  and  recommendations  as 
part  of  the  review  process  for  proposal 
submitted  to  the  National  Science 
Foundation. 

Reason  for  Closing:  The  activity  being 
evaluated  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries  and  personal  information  concerning 
individuals  associated  with  the  proposals. 
These  matters  are  exempt  under  5  U.S.C 
552b.  (c)  (4)  and  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  June  30.  1997. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  97-17486  Filed  7-2-97;  8:45  am) 

BHJJNGCOOC  7S6S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  tto.  50-289] 

GPU  Nuclear  Corporation,  Three  Mile 
Island  Nuclear  Station,  Unit  1 ; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  No.  DRP-50  issued  to  GPU 
Nuclear  Corporation  (the  licensee),  for 
operation  of  Three  Mile  Island  Nuclear 
Station.  Unit  1  (TMI-1)  located  in 
Dauphin  County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  Proposed 

The  proposed  action  would  exempt 
the  GPU  Nuclear  Corporation  from  the 
requirements  of  10  CFR  70.24(a).  which 
requires  a  monitoring  system  that  will 
energize  clear  audible  alanns  if 
accidental  criticality  occurs  in  each  area 
in  which  special  nuclear  material  is 
handled,  used,  or  stored.  The  proposed 
action  would  also  exempt  the  licensee 
from  the  requirements  to  maintain 
emergency  procedures  for  each  area  in 


which  this  licensed  special  nuclear 
material  is  handled,  used,  or  stored  to 
ensure  that  all  personnel  withdraw  to  an 
area  of  safety  upon  the  sounding  of  the 
alarm,  to  familiarize  personnel  with  the 
evacuation  plan,  and  to  designate 
responsible  individuals  for  determining 
the  cause  of  the  alarm,  and  to  place 
radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  February  7,  1997,  as 
supplemented  March  26  and  Jime  5, 
1997. 
The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24(a)  is  to 
ensure  that  if  a  criticality  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant,  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  on  site  is  small  enough  to 
preclude  achieving  a  critical  mass. 
Because  the  fuel  is  not  enriched  beyond 
5.0  weight  percent  Uranium-235  and 
because  commercial  nuclear  plant 
licensees  have  procedures  and  design 
featiues  that  prevent  inadvertent 
criticality.  the  staff  has  determined  that 
inadvertent  criticality  is  not  likely  to 
occur  due  to  the  handling  of  special 
nuclear  material  at  a  commercial  power 
reactor.  The  requirements  of  10  CFR 
70.24(a),  therefore,  are  not  necessary  to 
ensure  the  safety  of  personnel  dusing 
the  handling  of  special  nuclear 
materials  at  commercial  power  reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  the  TMI-1  Technical 
Specifications  (TS),  the  design  of  the 
fuel  storage  racks  providing  geometric 
spacing  of  fuel  assemblies  in  their 
storage  locations,  and  administrative 
controls  imposed  on  fuel  handling 
procedures.  TS  requirements  specify 
reactivity  limits  for  the  fuel  storage 
racks  and  minimum  spacing  between 
the  fuel  assemblies  in  the  storage  racks. 

Appendix  A  of  10  CFR  Part  50. 
"General  Design  Criteria  for  Nuclear 


Power  Plants,"  Criterion  62,  requires 
that  criticality  in  the  fuel  storage  and 
handling  system  shall  be  prevented  by 
physical  systems  or  processes, 
preferably  by  use  of  geometrically  safe 
configurations.  This  is  met  at  TMl-1,  as 
identified  in  Section  5.4.1  of  the  TS. 
TMI-1  TS  Section  5.4-1  states  that  new 
fuel  will  normally  be  stored  in  the  fuel 
storage  vault  or  spent  fuel  pools. 

For  the  new  fuel  storage  vault,  the 
fuel  assemblies  are  stored  in  racks  in 
parallel  rows  having  a  nominal  center  to 
center  distance  of  21^/%  inches  in  both 
directions.  The  spacing  in  the  new  fuel 
storage  vault  is  sufficient  to  maintain 
KefT  less  than  0.95  based  on  storage  of 
fuel  assemblies  in  clean  unborated 
water  or  less  than  0.98  based  on  storage 
in  an  optimum  hypothetical  low  density 
moderator  (fog  or  foam)  for  fuel 
assemblies  with  a  nominal  enrichment 
of  5.0  weight  percent  U"*.  When  fuel  is 
being  stored  in  the  new  fuel  storage 
vault,  twelve  (12)  storage  locations 
(aligned  in  two  rows  of  six  locations 
each;  transverse  row  nimibers  four  and 
eight)  must  be  left  vacant  of  fissile  or 
moderating  material  to  provide 
sufficient  neutron  leak^e  to  satisfy  the 
NRC  maximum  allowable  reactivity 
value  imder  the  optimum  low 
moderator  density  condition. 

For  Spent  Fuel  Pool  "A,"  the  fuel 
assemblies  are  stored  in  racks  in  parallel 
rows,  having  a  nominal  center  to  center 
distance  of  11.1  inches  in  both 
directions  for  the  Region  I  racks  and  9.2 
inches  in  both  directions  for  the  Region 
n  racks.  The  spacing  in  the  Spent  Fuel 
Pool  "A"  storage  locations  for  both 
Regions  I  and  11  is  adequate  to  maintain 
K«fT  less  than  0.95.  Region  I  will  store 
fuel  with  a  maximum  5.0  percent  initial 
enrichment.  Region  II  will  store  new 
fuel  with  low  enrichment.  When  fuel  is 
being  moved  in  or  over  the  Spent  Fuel 
Storage  Pool  "A"  and  fuel  is  being 
stored  in  the  pool,  a  boron 
concentration  of  at  least  600  ppmb  must 
be  maintained  to  meet  the  NRC 
maximum  allowable  reactivity  value 
under  the  postulated  accident 
condition. 

For  Spent  Fuel  Pool  "B,"  the  fuel 
assemblies  are  stored  in  racks  in  parallel 
rows,  having  nominal  center  to  center 
distance  of  13*/b  inches  in  both 
directions.  This  spacing  i#  sufficient  to 
maintain  a  K^fr  less  than  0.95  based  on 
fuel  assemblies  with  a  maximum 
enrichment  of  4.37  weight  percent  U"'. 
When  fuel  is  being  moved  in  or  over  the 
Spent  Fuel  Storage  Pool  "B"  and  fuel  is 
being  stored  in  the  pool,  a  boron 
concentration  of  at  least  600  ppmb  must 
be  maintained  to  meet  the  NRC 
maximum  allowable  reactivity  value 


under  the  postulated  accident 
condition. 

The  proposed  exemption  would  not 
result  in  any  significant  radiological 
impacts.  The  proposed  exemption 
would  not  affect  radiological  plant 
effluent  nor  cause  any  significant 
occupational  exposures  since  the  TS, 
design  controls,  including  geometric 
spacing  of  fuel  assembly  storage  spaces, 
and  administrative  controls  preclude 
inadvertent  criticality.  The  amount  of 
radioactive  waste  would  not  be  changed 
by  the  proposed  exemption. 

The  proposed  exemption  does  not 
result  in  any  significant  nonradiological 
environmental  impacts.  The  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  envirorunental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resoiut:es  not  previously 
considered  in  the  Final  Environmental 
Statement  Related  to  the  Operation  of 
TMI-1  dated  December  1972. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  27, 1997,  the  staff  consulted 
with  the  Pennsylvania  State  official,  Mr. 
Maingi,  Department  of  Environmental 
Protection,  Bureau  of  Radiation 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 


For  fiuther  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  February  7. 1997,  as 
supplemented  March  26  and  June  5, 
1997,  which  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  which  is  located  at 
The  Gelman  Building,  2120  L  Street, 
NW.,  Washington,  DC,  and  at  the  local 
public  document  room  located  at  the 
Law/Government  Publications  Sections, 
State  Library  of  Pennsylvania,  Walnut 
Street  and  Commonwealth  Avenues, 
Harrisburg,  Pennsylvania. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 

Bart  C  Buckley, 

Senior  Project  Manager.  Project  Directorate 
1-3,  Division  of  Reactor  Projects  l/D  Office 
of  Nuclear  Reactor  Regulation . 

[FR  Doc.  97-17463  Filed  7-2-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-282,  50-306,  and  72-10] 

Northern  States  Power  Company 
(Prairie  Island  Nuclear  Plant,  Units  1 
and  2),  Prairie  Island  Independent 
Spent  Fuel  Storage  installation; 
Receipt  of  Petition  for  Director's 
Decision  Under  10  CFR  2.206 

Notice  is  hereby  given  that  by  a 
Petition  filed  pursuant  to  10  CFR  2.206 
on  May  28,  1997,  Prairie  Island  Indian 
Community  (Petitioner)  requested  that 
the  NRC  (1)  determine  that  Northern 
States  Power  (the  licensee)  violated  the 
requirements  of  10  CFR  72.122(1)  by 
using  its  Materials  License  No.  SNM- 
2506  for  an  Independent  Spent  Fuel 
Storage  Installation  (ISFSI)  prior  to 
establishing  conditions  for  safely 
unloading  the  TN— 40  dry  storage 
containers;  (2)  suspend  Materials 
License  No.  SNM-2506  for  cause  under 
10  CFR  50.100  until  such  time  as  all 
significant  issues  in  the  unloading 
process,  as  described  in  the  Petition, 
have  been  resolved,  the  unloading 
process  has  been  demonstrated,  and  an 
independent  third-party  review  of  the 
TN-40  unloading  procedure  has  been 
conducted;  (3)  provide  Petitioners  an 
opportunity  to  participate  in  the 
reviewing  of  the  unloading  procedure 
for  the  TN-40  cask,  hold  hearings,  and 
allow  Petitioners  to  participate  fully  in 
these  and  any  other  procedures  initiated 
in  response  to  the  Petition;  and  (4) 
update  the  Technical  Specifications  for 
the  Prairie  Island  ISFSI  to  incorporate 
mandatory  unloading  procedure 
requirements. 


The  Petition  has  been  referred  to  the 
Director  of  the  Office  of  Nuclear  Reactor 
Regulation.  By  letter  dated  June  27, 
1997.  the  Director  denied  Petitioner's 
request  for  immediate  action.  As 
provided  by  10  CFR  2.206,  further 
action  will  be  taken  within  a  reasonable 
time. 

A  copy  of  the  Petition  is  available  for 
inspection  at  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Minneapolis  Public  ■Library,  Technology 
and  Science  Department,  300  Nicollet 
Mall.  Minneapolis,  Minnesota. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-17462  Filed  7-2-97;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-361  and  50-362] 

Southern  California  Edison  Company, 
et  al.  (San  Onofre  Nuclear  Generating 
Station);  Receipt  of  Petition  for 
Director's  Decision  Urtder  10  CFR 
2.206 

Notice  is  hereby  given  that  by  e-mail 
request  dated  April  25,  1997,  Stephen 
Dwyer  (Petitioner)  requested  that  the 
U.S.  Nuclear  Regulatory  Commission 
(Commission  or  NRC)  supplement  his 
2.206  petition  dated  Septemt)er  22, 
1996,  which  is  currentiy  being 
considered  by  the  NRC.  In  his 
September  22  2.206  petition.  Mr.  Dwyer 
requested  that  the  NRC  shut  dovra  the 
SONGS  units  as  soon  as  possible 
pending  a  complete  review  of  the 
seismic  design  of  the  SONGS  units 
based  on  the  new  information  gathered 
fitim  the  Landers  and  Northridge 
quakes.  By  NRC  letter  dated  November 
22.  1996.  the  NRC  denied  the 
Petitioner's  September  22  request  that 
the  Commission  immediately  shut  down 
SONGS. 

In  his  April  25  e-mail  to  NRC 
Chairman  Jackson.  Mr.  Dwyer  specified 
his  concerns  related  to  the  ability  of  the 
San  Onofre  Nuclear  Generating  Station 
(SONGS)  steam  generators  to  withstand 
a  major  seismic  event.  Specifically,  Mr. 
Dwryer  stated  that  the  ability  of  the 
SONGS  steam  generators  to  withstand  a 
major  seismic  event  is  seriously 
compromised  by  the  degradation 
recently  observed  in  the  SONGS  Unit  3 
steam  generator  internal  tube  supports 
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(eggcrate  supports).  You  requested  an 
investigation  to  determine  if  Unit  2  has 
experienced  degradation  similar  to  that 
found  in  Unit  3.  You  also  stated  that 
further  seismic  analysis  should  be 
performed  for  the  SONGS  steam 
generators  and  that  a  retrofitting 
upgrade  of  the  steam  generator  supports 
could  be  accomplished  at  this  time.  For 
the  reasons  stated  in  NRC's  letter  of  June 
26.  1997,  the  staff  will  treat  this  request 
as  a  separate  petition  and  not 
supplement  Mr.  Dwyer's  September  22 
2.206  petition  with  his  concerns 
regarding  the  eggcrate  supports. 

The  request  isbeing  treated  pursuant 
to  10  CFR  2.206  of  the  Commission's 
regulations.  By  letter  dated  June  26, 
1997,  the  Petitioner's  request  that  the 
Commission  immediately  shut  down 
SONGS  was  denied.  As  provided  by 
Section  2.206,  appropriate  action  will  be 
taken  on  this  request  within  a 
reasonable  time. 

A  copy  of  the  Petition  is  available  for 
inspection  in  the  Commission's  Public 
Document  Room  at  2120  L  Street,  NW, 
Washington,  DC  20555-0001,  and  the 
Local  Public  Document  Room  at  the 
Main  Library,  University  of  California. 
P.  O.  Box  19557,  b^ine.  CA  92713. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  June  1997 

For  the  Nuclear  Regulatory  Commission. 
Frank  ].  Miraglia. 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 
(FR  Doc.  97-17464  Filed  7-2-97;  8:45  am] 
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(7)  Estiamted  annual  number  of 
respondents:  5.900. 

(8)  Total  annual  responses:  5.900. 

(9)  Total  annual  reporting  hours: 
1,388. 

(10)  Collection  description:  Under  the 
Railroad  Unemployment  Insurance  Act, 
unemployment  or  sickness  benefits  are 
not  payable  for  any  day  in  which 
remuneration  is  payable  or  accrues  to 
the  claimant.  The  collection  obtains 
information  from  the  claimant,  railroad, 
and  non-railroad  employers  and  state 
agencies  about  work  performed  and/or 
benefits  received  during  the  same 
periods  as  benefits  are  claimed. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  form  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp,  Railroad 
Retirement  Board,  844  North  Rush 
Street,  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer,  Laiua  Oliven  (202)- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230.  New  Executive 
Office  Building,  Washington,  D.C 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 

(FR  Doc.  97-17432  Filed  7-2-97;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raihoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  ProposaUs) 

(1)  Collection  Title:  Investigation  of 
Claim  for  Possible  Days  of  Employment 
or  State  Benefits  Received. 

(2)  Form(sj  submitted:  ID-5i.  ID- 
5R(Sup),  ID-49R,  and  Ul-48. 

(3)  OMB  Number:  3220-0049. 

(4)  Expiration  date  of  current  OMB 
clearance:  06/31/1997. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
state,  local  or  tribal  govenmient. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  Ho, 
22728;  811-43191 

Dreyfus  Unit  Trusts  Insured  Tax 
Exempt  Trusi  Series  1;  Notice  of 
Application 

June  27. 1997. 

agency:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 


APPUCANT:  Dreyfus  Unit  Trusts  Insured 
Tax  Exempt  Trust  Series  1. 
RELEVANT  ACT  SECTION:  Section  8(f). 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  May  14.  1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 


mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:00  p.m.  on  July 
22,  1997.  and  should  be  accompanied 
by  proof  of  service  on  the  applicant,  in 
the  form  of  an  affidavit  or.  for  layers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  vmter's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  200  Park  Avenue.  New  York, 
NY  10166. 

FOR  FURTHER  INFORMATION  CONTACT:  H.R. 
Hallock.  Jr.,  Special  Counsel,  at  (202) 
942-0564,  or  Mercer  E.  BuUard,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representatioiis 

1.  Applicant,  a  New  York  trust,  is  a 
registered  unit  investment  trust  under 
the  Act.  Applicant  filed  a  Notification  of 
Registration  on  From  N-8A  under 
Section  8(a)  of  the  Act  and  a 
Registration  Statement  on  From  S-6 
under  the  Securities  Act  of  1933  on  June 
6,  1985.  Applicant  commenced 
operations  on  Etecember  10, 1985,  upon 
the  effectiveness  of  its  Registration 
Statement. 

2.  All  of  applicant's  portfolio 
securities  were  called,  and  the  proceeds 
were  distributed  to  unitholders  in 
complete  liquidation  of  their  interests 
on  June  17,  1996.  At  that  date,  applicant 
had  aggregate  net  assets  amounting  to 
$334,904  and  3,752  units  outstanding, 
or  a  net  asset  value  per  unit  of  $89.25. 
No  brokerage  commissions  were  paid  in 
connection  with  the  called  securities 
and  applicant  did  not  bear  any 
liquidation  expenses,  which  amounted 
to  approximately  $1,518. 

3.  Applicant  has  no  securityholders  or 
assets,  outstanding  debts  or  liabilities, 
and  is  not  a  party  to  any  litigation  or 
administrative  proceeding.  Applicant 
will  engage  in  no  activities  other  than 
those  necessary  for  the  winding-up  of  its 
affairs.  Applicants  intends  to  file  all 
documents  required  to  terminate  its 
existence  as  a  New  York  trust. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-17422  Filed  7-2-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  [62  FR  34722,  June  27, 
1997). 

STATUS:  Closed  Meeting. 
PLACE:  .450  Fifth  Street,  N.W., 
Washington,  D.C. 

DATE  PREVIOUSLY  ANNOUNCED:  June  27, 
1997. 

CHANGE  IN  THE  MEETING:  Deletion. 

The  following  item  will  not  be 
considered  at  the  closed  meeting 
scheduled  for  Tuesday,  July  1,  1997: 

Opinion. 

Commissioner  Hunt,  as  duty  officer, 
determined  that  Commission  business 
required  the  above  change  and  that  no 
earlier  notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  the  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  June  30,  1997. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-17539  Filed  6-30-97;  4:41  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Federal  Register  Citation  of  Previous 
Announcement:  [62  FR  34722,  Jime  27, 
1997]. 

Status:  Closed  Meeting. 

Place:  450  Fifth  Street,  N.W., 
Washington,  D.C. 

Date  Previously  Announced:  June  27, 
1997. 

Change  in  the  Meeting:  Cancellation 
of  Meeting. 

The  closed  meeting  scheduled  for 
Tuesday,  July  1,  1997,  at  10:00  a.m.,  has 
been  cancelled. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  (202)  942-7070. 

Dated:  July  1,  1997. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-17586  Filed  7-1-97;  11:13  am] 

BIUJNG  CODE  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38780;  File  No.  SR- 
PCX-97-15] 

Self-Regulatory  Organizations;  Pacific 
Stock  Exchange  Incorporated;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Trading 
Differentials  for  Equity  Securities 

June  26,  1997. 

On  May  5,  1997,  the  Pacific  Exchange, 
Inc.  ("PCX"  or  "Exchange")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b— 4  thereunder, 2  a  proposed  rule 
change  to  adopt  a  procedure  that  allows 
the  Exchange  to  establish  trading 
differentials  on  an  expedited  basis. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register,  and  no  comments  were 
received. 3  This  order  approves  the 
proposal.* 

PCX  Rule  5.3fb)  currently  provides 
that,  unless  specifically  ruled  otherwise, 
the  trading  differentials  on  stocks  shall 
be  as  follows:  On  stocks  other  than 
those  traded  on  the  New  York  Stock 
Exchange  ("NYSE")  or  American  Stock 
Exchange  ("Amex"):  if  the  selling  price 
is  below  V2  of  $1,  the  tradmg  differential 
is  V32:  if  the  selling  price  is  V2  of  $1  but 
under  $5,  the  trading  differential  is  Vie; 
and  if  the  selling  price  is  $5  and  above, 
the  trading  differential  is  Vs.  This  rule 
further  provides  that  on  stocks  also 
traded  on  the  NYSE  or  the  Amex,  the 
trading  differentials  shall  be  the  same  as 
those  prescribed  by  such  exchanges. 

The  Exchange  is  proposing  to 
establish  a  procedure  whereby  the 
Exchange  may  determine  the  trading 
differentials  for  equity  securities  traded 
on  the  Exchange.  The  Exchange  is 
proposing  this  change  in  order  to  add 
flexibility,  so  that  it  can  change  its 
trading  differentials  on  an  immediate 
basis. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  and,  in  particular,  with  the 


■15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  Securities  Exchange  Act  Release  No.  38580  CMav 
7,  1997),  62  FR  26605  (May  14.  1997). 

*The  Commission  previously  granted  temporary 
accelerated  approval  to  the  procedures  described 
herein.  Securities  Exchange  Act  Release  No.  38575 
(May  6.  1997).  62  FR  16606  (May  14.  1997)  (File  No. 
SR-PCX-97-16). 


requirements  of  Section  6  and  Section 
llAoftheAct.5 

There  has  been  a  movement  within 
the  industry  to  reduce  the  minimum 
trading  and  quotation  increments 
imposed  by  the  various  self-regulatory 
organizations  ("SROs").  The  NYSE,  The 
Nasdaq  Stock  Market  ("Nasdaq"),  and 
the  Amex  have  recently  reduced  their 
minimum  increments.*'  In  addition, 
several  third  market  makers  have  begun 
quoting  securities  in  increments  smaller 
than  the  primary  markets.  The  proposed 
rule  change  will  allow  the  PCX  the 
flexibility  it  needs  to  address  this 
development  and  remain  competitive 
with  these  markets. 

Nevertheless,  the  Commission  notes 
that  any  further  change  in  the  minimum 
increments  constitutes  (1)  a  change  in  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule  of  the  I^X,  or  (2)  a  change 
in  an  existing  order-entry  or  trading 
system  of  an  SRO,  or  (3)  both.  Therefore, 
the  Exchange  is  still  obligated  to  file 
such  proposed  changes  with  the 
Commission.' 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.e  that  the 
proposed  rule  change  (SR-PCX-97-15) 
is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  * 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc  97-17469  Filed  7-2-97;  8:45  am] 

BILUNG  CODE  8010-01-M 


'IS  U.S.C.  78fjb)  and  78k-l   In  appro\ing  this 
rule  change,  the  Commission  notes  that  it  ha< 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act  Id  §  78c(f). 

'  Securities  Exchange  .\ci  Release  No.  38744 
(June  18.  1997).  62  FR  34334  (June  25.  1997) 
(granting  temporary  accelerated  approval  to  an 
NYSE  proposal  to  replace  eighths  with  sixteenths 
as  the  minimum  trading  increment  for  NYSE-listed 
securities);  Securities  Exchange  Act  Release  No. 
38571  (May  5.  1997).  62  FR  25682  (May  9.  1997) 
(approving  an  Amex  proposal  to  reduce  the 
minimum  trading  increment  from  v,  to  "le  for 
Amex-listed  equity  securities);  Securities  Elxchange 
Act  Release  No.  38678  (May  27.  1997).  62  FR  30363 
(June  6.  1997)  (approving  a  proposed  rule  change 
by  Nasdaq  to  reduce  the  minimum  quotation 
increment  from  </h  to  Vi*  for  Nasdaq-list^ 
securities). 

'These  changes,  however,  may  become  effective 
upon  filing  if  they  meet  certain  statutory 
requiremenU.  See  15  U.S.C.  78s(b)(3)(A)(i)  and  17 
CFR  240.19b-4(e). 

•W.  §78s(b)(2). 

•17  CFR  200.30-3(a)(12). 
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DEPARTMENT  OF  STATE 
[Public  Notice  2566] 

United  States  International 
Telecommunications  Advisory 
Committee  (IT AC)  Ad  Hoc  on  ITU 
Policy  Forum  (GMPCS);  Meeting  Notice 

The  Department  of  State  announces  a 
meeting,  under  the  U.S.  International 
Telecommunications  Advisory 
Committee  (IT AC),  of  its  Ad  Hoc  Group 
on  the  ITU  Policy  Forum  on  GMPCS 
(held  in  Geneva,  October  1996).  The 
meeting  will  be  held  Friday,  July  11, 
1997,  at  9:30  a.m.  in  Room  847  of  the 
Federal  Communications  Commission, 
1919  M  Street,  NW,  Washington,  D.C. 
This  late  notice  was  necessitated  by  the 
urgent  need  to  seek  advice  on  U.S. 
positions  for  re-scheduled  international 
meetings. 

The  purpose  of  the  meeting  is  to 
review  and  consider  the  follow-up 
activities  relating  to  the  1996  Policy 
Forum  on  Global  Mobile  Personal 
Communications  by  Satellite  (GMPCS). 
Primary  focus  will  be  given  to  Opinion 
No.  4  (Establishment  of  an  MOU  to 
Facilitate  the  Free  Circulation  of 
GMPCS)  and  Opinion  No.  5 
(Implementation  of  GMPCS  in 
Developing  Countries).  The  working 
group  chairpersons  will  report  on  past 
and  upcoming  national  and 
international  activities  related  to  the 
two  Opinions.  The  meeting  of  the  Ad 
Hoc  Group,  which  will  be  as  brief  as 
possible,  will  be  followed  immediately 
in  the  same  location  by  a  meeting  of  the 
Working  Group  on  Opinion  No.  4 
(GMPCS-MOU).  Questions  regarding 
the  agenda  or  Ad  Hoc  activities  in 
general  may  be  directed  to  Gary  Fereno, 
Department  of  State  (202-647-0200). 
Members  of  the  general  public  may 
attend  the  meetings  and  join  in  the 
discussions,  subject  to  the  instructions 
of  the  chair.  Participants  in  the  meeting 
should  comply  with  any  entry 
conditions  established  by  the  FCC. 

Dated:  lune  27.  1997. 
Richard  E.  Shrum, 
ITAC Executive  Director. 
|FR  Doc  97-17546  Filed  6-30-97;  4:55  pm) 

WLUNQ  COO€  4710-45-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  0MB  Review 

agency:  Office  of  the  Secretary,  DOT 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.],  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  in  61  FR  68810-68811, 
December  30,  1996. 

DATES:  Comments  must  be  submitted  on 
or  before  August  4,  1997. 
ro«  FURTHER  INFORMATION  CONTACT: 
Edward  Kosek,  NHTSA  Information 
Collection  Clearance  Officer  at  (202) 
366-2589. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safiety 
Administration  (NHTSA) 

Title:  Tire  Identification  and 
Recordkeeping. 

OMB  No.  2127-0050. 
Type  of  Request:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Affected  Public:  Tire  Manufacturers, 
Dealers,  and  Distributors 

Abstract:  NHTSA  requires  each  tire 
manufacturer  to  collect  and  maintain 
records  of  the  names  and  addresses  of 
the  first  purchasers  of  new  tires.  To 
carry  out  this  mandate,  49  CFR  Part  574 
requires  tire  dealers  and  distributors  to 
record  the  names  and  addresses  of  retail 
purchasers  of  new  tires  and  the 
identification  number(s)  of  the  tire  sold. 

Need:  The  information  is  used  by  a 
tire  manufacturer,  when  it  determines 
that  some  of  its  tires  either  fail  to 
comply  with  an  applicable  safety 
standard  or  contain  a  safety-related 
defect.  With  the  information  on  the 
registration  form,  the  tire  manufacturer 
can  notify  the  first  purchaser  of  the  tire 
and  provide  the  purchaser  with  any 
necessary  information  or  instructions. 

Estimated  Annual  Burden  Hours: 
747.500. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  17th  Street,  NW., 
Washington.  DC  20503,  Attention  DOT 
Desk  Officer.  Comments  are  invited  on: 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 


information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued  in  Washington.  DC,  on  )une  26, 
1997. 

Vanester  M.  Williams, 
Clearance  Officer,  United  States  Department 
of  Transportation. 

IFR  Doc.  97-17470  Filed  7-2-97;  8:45  am) 
BiLUNo  cooe  4»10-e2-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[RTCA  Special  Committee  188] 

RTCA,  Inc.;  Minimum  Aviation  System 
Performance  Standards  for  High 
Frequency  Data  Unit 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
Law  92-463,  5  U.S.C,  Appendix  2), 
notice  is  hereby  given  for  an  RTCA 
Special  Committee  188  meeUng  to  be 
held  July  28-31,  1997,  starting  at  9:30 
a.m.  on  Monday,  July  28,  and  at  9:00 
a.m.  on  the  subsequent  days.  The 
meeting  will  be  held  at  RTCA,  Inc.,  1140 
Connecticut  Avenue,  NW.,  Suite  1020, 
Washington,  DC  20036,  on  July  28  and 
30-31  and  at  Jeppesen,  Sanderson,  Inc., 
1705  DeSales  Sti^et,  NW.,  Washington, 
DC  20036,  on  July  29. 

July  28:  Working  Group  1  MASPS; 
July  29:  Continue  Working  Group  1;  July 
30:  Working  Group  2  MOPS;  July  31: 
Plenary  Session  (9:00  a.m.-12:00  noon). 

The  agenda  of  the  Plenary  Session 
will  be  as  follows:  (1)  Introductory 
Remarks;  (2)  Review  and  Approval  of 
Meeting  Agenda;  (3)  Approval  of  the 
Summary  of  the  Previous  Meeting;  (4) 
Review  of  Working  Group  1  (MASPS) 
Work;  (5)  Review  of  Working  Group  2 
(MOPS)  Work;  (6)  Open  Discussion;  (7) 
Adjourn. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW.,  Suite  1020,  Washington,  DC 
20036;  (202)  833-9339  (phone;  (202) 
833-9434  (fax);  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 
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Issued  in  Washington,  DC,  on  June  25, 
1997. 

Janice  L.  Peters, 

Designated  Official. 

!FR  Doc.  97-17454  Filed  7-2-97;  8:45  amj 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  at  Grand 
Rapids-ltasca  County  Airport,  Grand 
Rapids,  MN 

AGENCY:  Federal  Aviation 
Administi^tion  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Grand 
Rapids-ltasca  County  Airport  and  use 
the  revenue  from  a  PFC  at  Grand 
Rapids-ltasca  County  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Titie 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  4.  1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Minneapolis  Airports 
District  Office,  6020  28th  Avenue  South. 
Room  102,  Minneapolis,  Minnesota 
55450-2706. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Terry 
Helmer,  Airport  Manager,  Grand 
Rapids-ltasca  County  Airport,  at  the 
following  address:  Grand  Rapids-ltasca 
County  Airport  Commission,  1500 
Seventh  Ave.,  S.E.,  Grand  Rapids,  MN 
55744. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Grand 
Rapids-ltasca  County  Airport 
Commission  under  section  158.23  of 
Part  159. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gordon  Nelson.  Program  Manager, 
Airports  District  Office,  6020  28th 
Avenue  South,  Room  102,  Minneapolis. 
Minnesota  55450-2706,  telephone  (612) 
713-4358.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 


SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Grand  Rapids-ltasca  County 
Airport  and  use  the  revenue  from  a  PFC 
at  Grand  Rapids-ltasca  County  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  23.  1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Grand  Rapids-ltasca 
County  Airport  Commission  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  27, 
1997. 

The  following  is  a  brief  overview  of 
the  application: 

PFC  application  number:  97-01-C- 
00-GPZ. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1.  1997. 

Proposed  charge  expiration  date:  May 
1,2031. 

Total  estimated  PFC  revenue: 
$1,297,059. 

Brief  description  of  proposed 
project(s):  Install  Instrument  Landing 
System  (ILS)  for  Runway  34:  Land 
acquisition  and  easement  purchase  in 
the  approach  to  Runway  34;  Install  deer 
fence;  Install  airfield  guidance  signs; 
Airfield  pavement  rehabilitation  and 
crack  restructuring;  Construct  new 
passenger  terminal:  Reconstruct  and 
expand  aircraft  parking  apron;  Construct 
auto  parking  lot;  Construct  entrance 
road  to  new  passenger  terminal 
building:  Passenger  Facility  Charge 
application;  Passenger  Facility  Charge 
administration. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  filing 
FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  applicatioij,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Grand 
Rapids-ltasca  County  Airport 
Commission  Office. 


Issued  in  Des  Plaines,  Illinois,  on  June  26, 

1997. 

Barbara  Jordan, 

Acting  Manager,  Airports  Planning/ 
Programming  Branch.  Great  Lakes  Region. 
IFR  Doc.  97-17453  Filed  7-2-97;  8:45  am) 

BILUNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STBNo.  MC-F-20911J 

Greyhound  Lines,  Inc. — Control — 
Valley  Transit  Company,  Inc. 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transaction. 


SUMMARY:  Greyhound  Lines,  Inc. 
(Greyhound  or  applicant)  has  filed  an 
application  under  49  U.S.C.  14303  to 
acquire  control  of  Valley  Transit 
Company,  Inc.  (Valley).'  Persons 
wishing  to  oppose  the  application  must 
follow  the  rules  under  49  CFR  part 
1182,  subpart  B,  The  Board  has 
tentatively  approved  the  transaction, 
and,  if  no  opposing  comments  are 
timely  filed,  this  notice  will  be  the  final 
Board  action. 

DATES:  Comments  are  due  by  August  18, 
1997.  Applicant  may  reply  by 
September  2.  1997.  if  no  comments  are 
received  by  August  18,  1997,  this  notice 
is  effective  on  that  date. 

ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-20911  to:  Surface 
Transportation  Board.  Office  of  the 
Secretar>',  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington  DC  20423- 
0001.  In  addition,  send  one  copv  of  any 
comments  to  applicant's  representative: 
Fritz  R.  Kahn.  Suite  750  West,  1100 
New  York  Avenue,  N.W.,  Washington, 
DC  20005-3934. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  H.  Dettinar,  (202)  565-1600. 
(TDD  for  the  hearing  impaired  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION: 

Greyhound  is  a  motor  passenger  carrier 
operating  nationwide,  scheduled 
regular-route  service.  Valley  is  also  a 
motor  passenger  carrier,  operating 
scheduled,  regular-route  service  in  the 
State  of  Texas. 


'  Greyhound  will  also  be  purchasing  certain 
noncarrier  properties  controlled  by  the  stockholders 
of  Valley,  i.e..  Valley  Bus  Company.  Inc..  Valley 
Express  Co.,  Inc..  Valley  CMC  Truck  Company. 
Valley  Bus  Service  Company.  First  Texas 
Commercial.  Inc..  Valley  Garage.  Inc.  VDR  Services, 
Inc..  First  Bus  Corporation,  and  Motor  Coach 
Leasing  Co.,  Inc. 
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Under  the  proposed  transaction, 
Valley  will  remain  a  separate 
corporation  but  become  a  wholly  owned 
subsidiary  of  Greyhound.  Greyhound 
currently  has  an  action  before  the  Board 
to  acquire  Carolina  Coach  Company, 
Inc.,  Kannapolis  Transit  Company,  and 
Seashore  Trailways.  Greyhound  also 
controls  Texas,  New  Mexico  & 
Oklahoma  Coaches,  Inc.,  Continental 
Panhandle  Lines,  Inc..  Vermont  Transit 
Company  Inc.,  Los  Rapidos,  Inc.,  and 
Grupo  Centro.  Inc.  (Grupo),  each  of 
which  is  a  regional  motor  passenger 

carrier. 

Applicant  asserts  that  the  aggregate 
gross  operating  revenues  of  Greyhoimd 
and  its  affiliates  exceeded  $2  million 
during  the  twelve  months  preceding  the 
filing  of  this  application  (the  minimum 
gross  operating  revenues  required  to 
trigger  section  14303).  Applicant  also 
states  that  the  proposed  transaction  will 
have  no  competitive  effects,  and  that  the 
operations  of  the  carriers  involved  will 
remain  unchanged:  that  the  total  fixed 
charges  associated  with  the  proposed 
transaction  are  well  within  Greyhound's 
financial  means;  and  that  there  will  be 
no  change  in  the  status  of  any 
employees  of  Valley,  and  only  minimal 
changes  in  the  status  of  a  few 
Greyhound  employees.  According  to 
applicant,  the  affected  Greyhound 
employees  will  be  accommodated 
pursuant  to  the  collective  bargaining 
agreements  with  the  unions 
representing  them.  Thus,  applicant 
asserts,  because  no  employees  will  be 
adversely  affected,  no  conditions  need 
be  attached  for  their  protection. 

Applicant  certifies  that  the  pertinent 
carrier  parties  have  satisfactory  safety 
fitness  ratings  (including  Greyhound's 
affiliates,  except  Grupo,  a  newly 
organized  motor  carrier);  that 
Greyhound  and  Valley  maintain 
sufficient  liability  insurance  and  are 
neither  domiciled  in  Mexico  nor  owned 
or  controlled  by  persons  of  that  country; 
and  that  approval  of  the  transaction  will 
not  significantly  affect  either  the  quality 
of  the  human  environment  or  the 
conservation  of  energy  resources. 
Additional  information  may  be  obtained 
from  applicant's  representative. 

Under  49  U.S.C.  14303(b),  we  must 
approve  and  authorize  a  transaction  we 
find  consistent  with  the  public  interest, 
taking  into  consideration  at  least:  (1) 
The  effect  of  the  transaction  on  the 
adequacy  of  transportation  to  the  public: 
(2)  the  total  fixed  charges  that  res\ilt; 
and  (3)  the  interest  of  affected  carrier 
employees. 

On  the  basis  of  the  application,  we 
find  that  the  proposed  acquisition  of 
control  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 


opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  as  having 
been  vacated  and  a  procedural  schedule 
will  be  adopted  to  reconsider  the 
application.  If  no  opposing  comments 
are  filed  by  the  expiration  of  the 
comment  period,  this  decision  will  take 
effect  automatically  and  will  be  the  final 
Board  action. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
enviroiunent  or  the  conservation  of 
energy  resources. 

/( is  ordered: 

1.  The  proposed  acquisition  of  control 
is  approved  and  authorized,  subject  to 
the  filing  of  opposing  comments. 

2.  If  timely  opposfng  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
August  18.  1997,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on  the  Department  of  Justice,  Antitrust 
Division,  10th  Street  and  Pennsylvania 
Avenue.  N.W..  Washington  DC  20530. 

Decided:  lune  24.  1997. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  97-17489  Filed  7-2-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

June  18. 1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission{s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW..  Washington,  IX  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0022. 

Form  Number:  IRS  Form  712. 

Type  of  Review:  Extension. 

Title:  Life  Insurance  Statement. 

Description:  Form  712  is  used  to 
establish  the  value  of  life  insurance 
policies  for  estate  and  gift  tax  purposes. 
The  tax  is  based  on  the  value  of  these 
policies.  The  form  is  completed  by  life 
insiu'ance  companies. 


Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  60,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping— 18  hr.,  25  min. 
Preparing  the  form — 24  min. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,134,600  hours. 
OMB  Number:  1545-0025. 
Fonn  Number:  IRS  Form  851. 
Type  of  Review:  Extension. 
T"it7e;  Affiliations  Schedule. 
Description:  Form  851  is  filed  by  the 
parent  corporation  for  itself  and  the 
affiliated  corporations  in  the  affiliated 
group  of  corporations  that  files  a 
consolidated  return  (Form  1120).  Form 
851  is  attached  to  the  1120.  This 
information  is  used  to  identify  the 
members  of  the  affiliated  group,  the  tax 
paid  by  each,  and  to  determine  that  each 
corporation  qualifies  as  a  member  of  the 
affiliated  group  as  defined  in  section 
1504. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers: 

Recordkeeping — 8  hr..  51  min. 
Learning  about  the  law  or  the 
form — 42  min. 

Preparing  and  sending  the  form  to 
the  IRS— 52  min. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  41.680  hours. 
OMB  Number:  1545-0184. 
Form  Number:  IRS  Form  4797. 
Type  of  Review:  Extension. 
Title:  Sales  of  Business  Property. 
Description:  Form  4797  is  used  by 
taxpayers  to  report  sales,  exchanges,  or 
involuntary  conversions  of  assets,  other 
than  capital  assets,  and  involuntary 
conversions  of  capital  assets  held  more 
than  one  year.  It  is  also  used  to  compute 
ordinary  income  from  recapture  and  the 
recapture  of  prior  year  section  1231 
losses. 

Respondents:  Individuals  or 
households.  Business  or  other  for-profit, 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1.396,388. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 30  hr.,  8  min. 
Learning  about  the  law  or  the 
form— 13  hr.,  10  min. 

Preparing  the  form — 18  hr.,  53  min. 
Copying,  assembling,  and  sending 
the  form  to  the  IRS— 1  hr.,  20  min. 
Frequency  of  Response:  Annually. 


Estimated  Total  Reporting/ 
Recordkeeping  Burden:  88,698,566 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer 
(FR  Doc.  97-17490  Filed  7-2-97;  8:45  am] 
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Submission  for  OMB  Review; 
Comment  Request 
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June  24.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW..  Washington.  DC  20220. 

Bureau  of  the  Public  Debt  (BPD) 

OMB  Number:  1535-0012. 

Form  Number:  PD  F  1455. 

Type  of  Review:  Extension. 

Title:  Request  by  Fiduciary  for 
Reissue  of  United  States  Savings  Bonds/ 
Notes. 

Description:  PD  F  1455  is  used  by 
fiduciary  to  request  distribution  of 
United  States  Savings  Bonds/Notes  to 
the  person(s)  entitled. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
72,000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
36,000  hours. 

OMB  Number:  1535-0102. 

Form  Number:  PD  F  1071. 

Type  of  Review:  Extension. 

Title:  Certificate  orOwnership  of 
United  States  Bearer  Securities. 

Description:  PD  F  1071  is  used  to 
establish  ownership  and  support  a 
request  for  payment. 

Respondents:  Individuals  or 
households,  Business  or  other  for-profit 


Estimated  Number  of  Respondents: 
1,000. 

Estimated  Burden  Hours  Per 
Response:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
500  hours. 

Clearance  Officer:  Vicki  S.  Thorpe 
(304)  480-6553,  Bureau  of  the  Public 
Debt,  200  Third  Street.  Parkersburg, 
West  VA  26106-1328. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building.  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  97-17491  Filed  7-2-97;  8:45  am] 

BILLING  COOE  4810-4(M> 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

June  24,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public  ^ 

information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0120. 

Form  Number:  IRS  Form  1099-G. 
Type  of  Review:  Extension. 
Title:  Certain  Govenunent  and 
Qualified  State  Tuition  Program 
Payments. 

Description:  Form  1099-G  is  used  by 
governments  (primarily  state  and  local) 
to  report  to  the  IRS  (and  notify 
recipients  of)  certain  payments  (e.g., 
unemployment  compensation  and 
income  tax  refunds).  We  use  the 
information  to  insure  that  the  income  is 
being  properly  reported  by  the 
recipients  on  their  rettuns. 

Respondents:  Federal  Government. 
State,  Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
2.900. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  Axmually. 

Estimated  Total  Reporting  Burden: 
11.726.328  hours. 


OMB  Number:  1545-0195. 
Form  Number:  IRS  Form  5213. 
Type  of  Review:  Extension. 
Title:  Election  to  Postpone 
Determination  as  To  Whether  the 
Presumption  Applies  That  an  Activity  is 
Engaged  in  for  Profit. 

Description:  This  form  is  used  by 
individuals,  partnerships,  estates,  trusts, 
and  S  corporations  to  make  an  election 
to  postpone  an  IRS  determination  as  to 
whether  an  activity  is  engaged  in  for 
profit.  The  election  is  made  on  Form 
5213  and  allows  taxpayers  5  years  (7 
years  for  breeding,  training,  showing,  or 
racing  horses)  to  show  a  profit  from  an 
activity.  The  data  is  used  to  verify 
eligibility  to  make  the  election. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  10,730. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers 
Recordkeeping — 7  min. 
Learning  about  the  law  or  the 
form — 7  min. 

Preparing  the  form — 10  min. 
Copying,  assembling,  and  sending 
the  form  to  the  IRS — 20  min. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden :  7,726  hours. 
OMB  Number:  1545-0205. 
Form  Number:  IRS  Form  5452. 
Type  of  Review:  Extension. 
Title:  Corporate  Report  of 
Nondividend  Distributions. 

Description:  Form  5452  is  used  by 
corporations  to  report  their  nontaxable 
distributions  as  required  by  Internal 
Revenue  Code  (IRC)  6042(d)(2).  The 
information  is  used  by  IRS  to  verify  that 
the  distributions  are  nontaxable  as 
claimed. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1 ,700. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 19  hr.,  51  min. 
Learning  about  the  law  or  the 
form — 1  hr.,  26  min, 

Preparing  the  form — 3  hr.,  41  min. 
Copying,  assembling,  and  sending 
the  form  to  the  IRS — 32  min. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  43,350  hours. 
OMB  Number:  1545-0495. 
Form  Number:  IRS  Form  4506-A. 
Type  of  Review:  Extension. 
Title:  Request  for  Public  Inspection  or 
Copy  of  Exempt  Organization  Tax  Form. 

Description:  Form  4506-A  is  used  to 
request  a  public  inspection  or  a  copy  of 
an  exempt  organization  tax  form.  It  is 
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also  used  to  request  an  aperture  card  of 
Form  990-PF. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers: 
Recordkeeping — 7  min. 
Learning  about  the  law  or  the 
form — 3  min. 

Preparing  the  form — 14  min. 
Copying,  assembling,  and  sending 
the  form  to  the  IRS — 14  min. 

Frequency  of  Response:  On 
occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  12,4(M)  hours. 
0MB  Number:  1545-1008. 
Fonn  Number:  IRS  Form  8582. 
Type  of  Review:  Extension. 
Title:  Passive  Activity  Loss 
Limitations. 

Description:  Under  section  469,  losses 
from  passive  activities,  to  the  extent  that 
they  exceed  income  from  passive 
activities,  cannot  be  deducted  against 
nonpassive  income.  Form  8582  is  used 
to  figure  the  passive  activity  loss 
allowred  and  the  loss  to  be  reported  on 
the  tax  return.  Worksheets  1  and  2  are 
used  to  figure  the  amount  to  be  entered 
on  lines  1  and  2  of  Form  8582  and 
worksheets  3  through  6  are  used  to 
allocate  the  loss  allowed  back  to 
individual  activities. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  4.500,000. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 

Recordkeeping — 1  hr.,  5  min. 
Learning  about  the  law  or  the 
form — 1  hr..  44  min. 

Preparing  the  form — 1  hr.,  34  min. 
Copying,  assembling,  and  sending 
the  form  to  the  IRS— 20  min. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  21,660,000 
hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports,  Management  Officer. 
IFR  Dtx:,  97-17492  Filed  7-2-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASUWY  DEPARTMENT  OF  THE  TREASURY 


Submission  for  OMB  Review; 
Comment  Request 

|une  27,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Special  Request:  In  order  to  begin  the 
focus  group  interviews  described  below 
in  mid  July  1997,  the  Department  of  the 
Treasury  is  requesting  that  the  Office  of 
Management  and  Budget  (OMB)  review 
and  approve  this  information  collection 
by  July  7,  1997.  To  obtain  a  copy  of  this 
study,  please  contact  the  Internal 
Hevenue  Service  Clearance  Officer  at  the 
address  listed  below. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1349. 
Project  Number:  SOI-31. 
Type  of  Review:  Revision. 
Title:  1997  941/940EZ  TeleFile  Focus 
Group  Interviews. 

Description:  These  focus  group 
interviews  are  being  conducted  with 
user  and  non-users  of  the  941  TeleFile 
to  determine  how  the  941  TeleFile 
system  impacted  the  business  and  the 
potential  usefulness  of  the  planned 
940EZ  TeleFile  system. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
60. 

Estimated  Burden  Hours  Per 
Response:  1  hour,  30  minutes. 
Frequency  of  Response:  Quarterly. 
Estimated  Total  Reporting  Burden: 
101  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
N.W.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  97-17493  Filed  7-2-97;  8:45  ami 
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Sut>mission  for  OMB  Review; 
Comment  Request 

June  27.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue.  NW..  Washington,  DC  20220. 

Departmental  Offices/OfiBce  of  Foreign 
Investment  Studies 

OMB  Number:  1505-0146. 
Form  Number:  TD  F  90-04.1 .  TD  F 
90-04.2.  and  TD  F  90-04.3. 
Type  of  Review:  Reinstatement. 
Title:  Outbound  Portfolio  Investment 
Survey. 

Description:  The  survey  will  collect 
information  on  U.S.  holdings  of  foreign 
long-term  securities.  The  information 
will  be  used  to  help  calculate  the  U.S. 
balance  of  payments  and  international 
investment  positions,  as  well  as  for 
financial  and  monetary  policy 
formulation.  This  survey  is  also  part  of 
an  international  effort  coordinated  by 
the  International  Monetary  Fund  (IMF) 
to  improve  worldwide  balance  of 
payments  statistics.  Respondents  will  be 
primarily  the  largest  banks,  securities 
dealers,  and  institutional  investors. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,500. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  58  hours,  16 
minutes. 

Frequency  of  Response:  Other 
(approximately  every  5  years). 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  145,668  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices. 
Room  2110,  1425  New  York  Avenue. 
N.W.,  Washington.  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer 
[FR  Doc.  97-17494  Filed  7-2-97;  8:45  am] 
BILUNG  CODE  4S10-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

June  23.  1997, 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Departmental  OCBces/Office  of  Foreign 
Assets  Control 

OMB  Number:  1505-0130. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Iraqi  Sanctions  Regulations. 

Description:  United  Nations  Security 
Council  Resolution  986  authorizes 
certain  transactions  with  Iraq.  These 
regulations  implement  that  resolution 
pursuant  to  the  International  Emergency 
Economic  Powers  Act,  50  USC  1701- 
1706  and  the  United  Nations 
Participation  Act,  22  U.S.C.  287c. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  800. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  2  hours,  34. 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  2,050  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110,  1425  New  York  Avenue, 
N.W.,  Washington.  DC  20220. 

OMB  Reviewer  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer 
[FR  Doc.  97-17500  Filed  7-2-97;  8:45  am] 

BILUNQ  CODE  4810-2S-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Aicohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTKM:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
Law  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Bureau  of  Alcohol. 
Tobacco  and  Firearms  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Application 
for  Certification/Exemption  of  Label/ 
Bottle  Approval  Under  the  Federal 
Alcohol  Administration  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2.  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  William  T.  Moore, 
Product  Compliance  Branch,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8140. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Certification/ 
Exemption  of  Label/Bottle  Approval 
Under  the  Federal  Alcohol 
Administration  Act. 

OMB  Number:  1512-0092. 

Fonu  Number:  ATF  F  5100.31. 

Abstract:  The  Federal  Alcohol 
Administration  Act  regulates  the 
labeling  of  alcoholic  beverages  and 
designates  the  Treasury  Department  to 
oversee  compliance  with  regulations. 
This  form  is  completed  by  the  regulated 
industry  and  submitted  to  Treasury  as 
an  application  to  label  their  products. 
Treasury  oversees  label  applications  to 
prevent  consumer  deception  and  to 
deter  falsification  of  unfair  advertising 
practices  on  alcoholic  beverages.  The 
recordkeeping  requirement  for  this 
information  collection  is  three  years. 

Current  Actions:  ATF  F  5100.31  has 
been  revised  for  the  purpose  of 
clarification  for  the  respondent.  There 
are  format  changes  and  the  instructions 


have  been  reworded.  There  is  an 
increase  in  burden  hours  due  to  an 
increase  in  respondents. 

Type  of  Review:  Revision. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
8.624. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  28.565. 

Request  For  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  27,  1997. 
John  W.  Magaw, 
Director. 
[FR  Doc.  97-17398  Filed  7-2-97;  8:45  am) 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
Law  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Renewal  of 
Firearms  License. 


36094 


Federal  Register  /  Vol.  62,  No.  128  /  Thursday.  July  3.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  128  /  Thursday,  July  3.  1997  /  Notices 


36095 


DATES:  Written  comments  should  be 
received  on  or  before  September  2,  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form{s)  and  instructions 
should  be  directed  to  Nick  Colucci, 
Firearms  and  Explosives  Operations 
Branch.  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8310. 
SUPPLEMENTARY  INFORMATION: 

Title:  Renewal  of  Firearms  License. 
OAfB  Number  1512-0043. 
Form  Number:  ATF  F  8,  Part  11. 
Abstract:  The  form  is  filed  by  the 
hcensee  desiring  to  renew  a  federal 
firearms  license.  It  is  used  to  identiiy 
the  applicant,  locate  the  business 
premises,  identify  the  type  of  business 
conducted,  and  determine  the  eligibility 
of  the  applicant.  The  record  retention 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  Revisions  have  been 
made  to  the  form  in  accordance  with 
new  laws  and  regulations.  A  new 
question  10.  has  been  added  to  the  form 
as  a  result  of  an  amendment  to  the  Gun 
Control  Act  of  1968  (GCA)  by  the 
Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994,  which  added 
a  new  subsection,  18  U.S.C.  922(g)(8). 
This  section  makes  it  unlawful  for 
persons  subject  to  certain  restraining 
orders  to  ship,  transport,  possess,  or 
receive  firearms  or  ammunition  in  or 
affecting  interstate  commerce.  The 
addition  of  question  11.  results  from  the 
Omnibus  Consolidated  Appropriations 
Act  of  1997,  which  amended  the  GCA 
to  add  a  new  subsection,  18  U.S.C 
922(g)(9).  This  section  makes  it 
unlawful  for  any  person  convicted  of  a 
misdemeanor  crime  of  domestic 
violence  to  ship,  transport,  possess,  or 
receive  firearms  or  ammunition  in  or 
affecting  interstate  commerce.  Also,  the 
form  has  been  reformatted  and  some 
questions  have  been  reworded. 

Type  of  Review:  Extension  with 
changes. 

Affected  Public:  Business  or  other  for- 
profit,  individuals  or  households. 

Estimated  Number  of  Respondents: 
41,300. 

Estimated  Time  Per  Respondent:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours.  13,629 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 


be  summarized  and/or  included  in  the 
request  for  0MB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Date:  June  27, 1997. 
John  W.  Magaw, 
Director. 
IFR  Doc.  97-17399  Filed  7-2-97;  8:45  am] 

BtLUNQ  CODE  4810-31 -P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tok>acco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
Law  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Application 
to  Register  as  an  Importer  of  U.S. 
Munitions  Import  List  Articles. 
DATES:  Written  comments  should  be 
received  on  or  before  September  2,  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Bamss,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Debbie  Lee, 
Firearms  and  Explosives  Imports 


Branch,  650  Massachusetts  Avenue, 

NW.,  Washington,  DC  20226,  (202)  927- 

8320. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  to  Register  as  an 
Importer  of  the  U.S.  Munitions  Import 
List  Articles. 

OMB  Number:  1512-0021. 
Form  Number:  ATF  F  4587  (5330.4). 
Abstract:  Under  22  U.S.C.  2778  and 
the  implementing  regulations  in  27  CFR 
Part  47.  persons  engaged  in  the  business 
of  importing  firearms  and  ammunition, 
and  implements  of  war  are  required  to 
register  with  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  and  pay  a 
registration  fee.  The  recordkeeping 
requirement  associated  with  this 
information  collection  is  6  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 
Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
300, 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  150. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  whether  the  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  27,  1997. 
John  W.  Magaw, 
Director. 
IFR  Doc.  97-17400  Filed  7-2-97;  8:45  am) 

BILUNG  CODE  4810-31-^ 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
Law  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currendy,  the  Bureau  of  Alcohol, 
Tobacco  and  Firearms  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Tobacco 
Products  Manufacturers — Notice  For 
Tobacco  Products,  ATF  REG  5210/12 
and  Records  of  Operations,  ATF  REG 
5210/1. 

DATES:  Written  commeiils  should  be 
received  on  or  before  September  2,  1997 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conmients 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Cliff  Mullen, 
Wine,  Beer  and  Spirits  Regulations 
Branch,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226,  (202)  927- 
8181. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Tobacco  Products 
Manufacturers — Notice  For  Tobacco 
Products,  ATF  REG  5210/12  and 
Records  of  Operations,  ATF  REG  5210/ 
1. 

OMB  Number:  1512-0502. 

Recordkeeping  Requirement  ID 
Number:  ATF  REG  5210/12,  ATF  REG 
5210/1. 

Abstract:  ATF  requires  tax 
identification  on  packages  or  cases, 
which  is  used  to  validate  excise  tax 
payments  and  verify  claims.  In  order  to 
safeguard  these  taxes,  tobacco  products 
manufacturers  are  required  to  maintain 
a  system  of  records  designed  to  establish 
accountability  over  the  tobacco  products 
produced.  The  recordkeeping 
requirement  for  this  information 
collection  is  3  years. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 


being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
108. 

Estimated  Time  Per  Respondent: 
None,  records  are  usual  and  customary 
requirements. 

Estimated  Total  Annual  Burden 
Hours:  1 . 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  June  27,  1997. 
John  W.  Magaw, 

Director. 

(FR  Doc.  97-17401  Filed  7-2-97;  8:45  am) 

BiLUNG  COOE  4810-^1-P 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  97-65] 

Revocation  of  Customs  Broker  License 

agency:  U.S.  Customs  Service, 
Department  of  the  Treasiuy. 

ACTKM:  Broker  License  Revocation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641,  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1641),  and  Parts 
111.52  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.52 
and  111.74),  the  following  Customs 
broker  license  is  suspended  with 
prejudice  effective  May  1,  1997,  through 
June  1,  1997. 


Port 

Individual 

License  « 

Atlanta,  Geor- 
gia. 

Customs  Advi- 
sory Serv- 
ices. 

11565 

Dated:  June  26.  1997. 
Philip  Metzger, 

Director,  Trade  Compliance. 

IFR  Doc.  97-17498  Filed  7-2-97;  8:45  am] 

BILUNG  COOE  4820-02-P 


UNITED  STATES  INFORMATION 
AGENCY 

Israeli-Arab  Scholarship  Program 

ACTKM:  Request  for  proposals. 

SUMMARY:  The  Office  of  Academic 
Programs  of  the  United  States 
Information  Agency's  (USLA's)  Bureau 
of  Educational  and  Cultural  Affairs 
emnounces  an  open  competition  for  an 
assistance  award.  Public  and  private 
non-profit  organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  CFR  1.501(c)  may  apply  for  an 
assistance  award  to  provide 
administrative  and  program  support 
services  for  the  Israeli-Arab  Scholarship 
Program.  Organizations  having  less  than 
four  years  experience  in  conducting 
international  exchange  programs  may 
not  receive  grants  in  excess  of  $60,000, 
and  therefore  are  ineligible  to  apply  for 
this  assistance  award. 

The  Israeli-Arab  Scholarship  Program 
(lASP)  is  a  congressionally  mandated 
and  endowed  program.  The  grant 
making  authority  for  this  program  is 
contained  in  Public  Law  102-138,  the 
"Foreign  Relations  Authorization  Act, 
Fiscal  Years  1992  and  1993."  The 
purpose  of  the  legislation  is  to  establish 
"a  program  of  scholarships  for  Israeli- 
Arabs  to  attend  institutions  of  higher 
education  in  the  United  States."  The 
funding  authority  for  the  program  is 
provided  through  the  legislation. 

The  Israeli-Arab  Scholarship  Program 
provides  and  opportunity  for  highly 
qualified  Israeli-Arab  graduate  students 
to  attend  institutions  of  higher 
education  in  the  U.S.,  providing  them 
both  a  quality  graduate  education  and 
an  opportunity  to  experience  American 
democracy  and  society. 

Program  administration  involves 
performance  of  services  in  the  following 
broad  categories:  Program  Planning  and 
Management;  Recruitment/Selection 
Support  Services;  Placement  and 
Budgeting  Services;  Supervision  and 
Support  Services;  Special  Programs 
Management:  and  Program  Projection 
and  Reporting  Services. 

Programs  and  projects  must  conform 
to  Agency  requirements  and  guidelines 
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outlined  in  the  Solicitation  Package. 
USIA  projects  and  programs  are  subject 
to  the  availability  of  funds. 

Announcement  Title  and  Number  All 
communications  with  USIA  concerning 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/AEN-IASP98-01. 

Deadline  for  Proposals:  All  copies 
must  be  received  at  the  U.S.  Information 
Agency  bv  5  p.m.  Washington,  D.C.  time 
on  Thursday,  July  31.  1997.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Docimients  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted.  Grants  should  begin  on  or 
about  October  1, 1997 
FOR  FURTXER  INFORMATION,  CONTACT:  The 
Near  East/ South  Asian  Programs 
Branch.  E/AEN.  Room  212,  U.S. 
Information  Agency,  301  4th  Street, 
S.W..  Washington,  D.C.  20547, 
telephone:  202-619-5368:  fax:  202- 
205-2466  Internet  address: 
lgtaylor@usia.gov,  to  request  a 
Solicitation  Package  containing  more 
detail.  Please  request  required 
application  forms,  and  standard 
guidelines  for  preparing  proposals, 
including  specific  criteria  for 
preparation  of  the  proposal  budget. 

To  Download  a  Solicitation  Package 
via  Internet:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USIA's  website  at  http://www.usia.gov/ 
education/ rfps.  Please  read  all 
information  before  downloading. 

To  Receive  a  Solicitation  Package  via 
Fax  on  Demand:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's  "Grants  Information  Fax  on 
demand  System  ",  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
"Catalog  "  of  available  documents  and 
order  numbers  when  first  entering  the 
system. 

Please  specify  USIA  Program  Officer 
Lydia  Giles  Taylor  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
been  completed. 

Submissions:  Applicants  must  follow 
all  instructions  given  in  the  Solicitation 
Package.  The  original  and  ten  (10) 
copies  of  the  application  should  be  sent 
to:  U.S.  Information  Agency,  Ref.:  E/ 
AEN-IASP98-01.  Office  of  Grants 
Management,  E/XE,  Room  326,  301  4th 
Street,  S.W.,  Washington,  D.C.  20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 


3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  with  a  maximum  line 
length  of  65  characters.  USIA  will 
transmit  these  files  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultural 
exchange  in  coimtries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy",  USIA  "shall  take 
appropriate  steps  to  provide 
opportimities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

SUPPLEMENTARY  INFORMATION: 

Overview 

The  Israeli -Arab  Scholarship  Program 
(lASP),  a  congressionally  mandated  and 
endowed  program,  is  jointly 
administered  by  USIA's  Office  of 
Academic  Programs  and  the  U.S. 
Information  Service  (USIS)  in  Tel  Aviv, 
Israel.  Applicants  are  recruited, 
screened,  and  selected  by  USIS  Tel  Aviv 
through  a  panel  of  host-country 
academics.  USIA's  Office  of  Academic 
Programs  is  responsible  for  the 
allocation  of  funding  and  policy 
administration.  The  award  recipient 
will  have  responsibility  for  supporting 
the  selection  process,  placement  of 
applicants  at  academic  institutions  and 
day-to-day  management  of  the  program. 

Guidelines 

Program  administration  activities 
should  cover  the  time  period  October  1 , 


1997  through  September  30,  1998.  The 
expected  grantee  caseload  for  Fiscal 
year  1998  is  projected  as  follows:  6 
second-year  (renewal)  grantees,  4  first- 
year  (new)  grantees,  6  new  FY  1999 
principals  and  2  alternates. 

Administrative  Services  for  the  Israeli- 
Arab  Scholarship  Program  Must 
Include 

/.  Program  Planning  and  Management 

Includes:  Development  of  a  Cadre  of 
Cost-Sharing  Institutions;  Development 
and  Maintenance  of  a  Financial  Aid  and 
Institutional  Network;  Monitoring  and 
Adjustment  of  Grantee  Allowances; 
Establishment  and  Maintenance  of 
Grantee  Statistical  Database;  Records 
Maintenance;  Review  of  Grant 
Agreement;  and  Recommendation  of 
Program  Adjustments  or  Improvements. 

//.  Recruitment/Selection  Support 
Services 

Include:  Materials  Disbursement; 
Forecasting  Costs;  Preparing  and 
Distributing  Grant  Documents  and 
Related  Forms. 

in.  Placement  and  Budgeting  Services 

Include:  Applications  Review; 
Candidate  Evaluation/ Academic 
Program  Matching;  Admissions  Form 
Preparation/Submission;  Estimation  of 
University  Expenses;  Preparation  and 
Distribution  of  Individual  Cost 
Estimates;  Finalization  of  Placements; 
Arranging  Temporary  Housing. 

IV.  Supervision  and  Support  Services 
Include:  Oversight  and  Management 
of  Grantees'  Visa  Status;  Management  of 
Travel  Arrangements/ Allowances; 
Accident  and  Illness  Insurance 
Enrollment;  Academic  Monitoring; 
Processing  of  Grant  Renewals, 
Extensions  and  Transfers;  Disbursement 
of  Grant  Benefits;  Management  of 
Grantee  Emergencies;  Monitoring  of 
Departure  Plans. 

V.  Special  Programs  Management 

Includes:  English  Language 
Evaluation:  English  Language/ 
Orientation  Enrollment;  Management  of 
Professional  Enhancement  Stipend; 
Publication  and  Distribution  of  Israeli- 
/Vrab  Scholarship  Program  Newsletter; 
Publication  and  Distribution  of  Israeli- 
Arab  Scholarship  Program  Handbook. 

VI.  Fiscal  Management 
Includes:  Preparation  and  Distribution 

of  Payments;  Auditing  Payments  and 
Tuition  Bills;  Reviewing  Accounting 
System;  Auditing  Internal  Functions 
and  Controls;  Tax  Assistance  to 
Grantees;  Preparation  and  Submission 
of  Financial  Reports. 


VII.  Program  Projection  and  Reporting 
Services 

Include:  Maintenance  of  Grant 
Records  (computer  and  paper); 
Preparation  of  Departure  and  Status 
Reports  (computer  and  paper); 
Preparation  of  Statistical  Studies  and 
Semester  Reports;  Preparation  of 
Subsequent  Year  Program  Projections. 

Proposed  Budget 

Organizations  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Solicitation  Package.  Total  award  may 
not  exceed  $400,000. 

Program  costs  .ire  pre-determined  and 
will  be  fixed  at  an  amount  not-to-exceed 
$345,000.  (USL\  will  provide  a  budget 
break-down  of  program  costs  for 
inclusion  in  the  proposal.) 
Administrative  costs  are  limited  to 
$55,000. 

Please  Note:  Organizations  having  less 
than  four  years  experience  in 
conducting  international  exchange 
programs  may  not  receive  grants  in 
excess  of  $60,000,  and  therefore  are 
ineligible  to  apply  for  this  assistance 
award. 

Appicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  There  must  be  a  summary 
budget  as  well  as  a  break-down 
reflecting  both  the  administrative 
budget  and  the  program  budget.  Please 
refer  to  the  Solicitation  Package  for 
complete  budget  guidelines  and 
formatting  instructions. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  officers  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  the  USL\  Office  of 
North  African,  Near  Eastern,  and  South 
Asian  Affairs  and  the  U.S.  Information 
Service  Intel  Aviv,  Israel.  Proposals  may 
be  reviewed  by  the  Office  of  the  General 
Counsel  or  by  other  Agency  elements. 
Funding  decisions  are  at  the  discretion 
of  the  USIA  Associate  Director  for 
Educational  and  Cultural  Affairs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements  resides  with  the  USIA  grants 
officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
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are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Proposal  Quality:  Proposals  should 
address  all  program  administration 
requirements  set  forth  in  the  request  for 
proposal  and  PSI  (POGI). 

2.  Plan  of  Operation:  Proposal  should 
clearly  demonstrate  how  the  institution 
will  manage  program  operations. 

3.  Institution's  Record/Ability: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USL\'s  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

4.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  program  objectives. 

5.  Institutional  Network:  proof  of 
existing  network  with  U.S.  academic 
and  international  exchange  community 
or  demonstrated  potential  to  develop 
such  a  network. 

6.  Facilitation  of  Communications: 
Proposal  should  demonstrate  the 
organization's  ability  to  maintain 
communication  with  grantees  and  to  put 
grantee  in  touch  with  each  other. 
Particular  emphasis  should  also  be 
placed  on  program  coordination 
between  USL^.  USIS  Tel  Aviv  and  the 
organization. 

7.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  the  program's  administration 
e.g.,  selection  of  academic  institutions 
and  geographic  distribution  of  grantees. 

8.  Understanding  of  Program  Impact: 
Proposal  should  address  how  the 
organization  views  the  Israeli-Arab 
Scholarship  Program  as  strengthening 
long-term  mutual  understemding. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success.  A  draft  survey 
questionnaire  or  other  technique  plus 
description  of  a  methodology  to  use  to 
link  outcomes  to  original  project 
objectives  is  recommended. 

10.  Cost-Effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 

12.  Cost-Sharing:  Proposals  should 
maximize  cost-sharing  through  private 
sector  support,  e.g.,  from  academic 
institutions.  The  plan  should  reflect  the 
organization's  willingness  and/or  ability 
to  secure  tuition  and  fee  waivers. 


scholarships,  and  financial  aid  for  lASP 
grantees. 

13.  Value  to  U.S.— Partner  Country 
Relations:  Proposed  projects  should 
receive  positive  assessments  by  USIA's 
geographic  area  desk  and  overseas 
officers  of  program  need,  potential 
impact,  and  significance  in  the  partner 
country. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  conti-adicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USL\  procedures. 

Dated:  June  27,  1997. 
David  Whitten, 

Acting,  Deputy  Associate  Director  for 

Educational  and  Cultural  Affairs. 

(FR  Doc.  97-17417  Filed  7-2-97;  8:45  ami 

HLUNG  CODE  823&-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans;  Notice  of  Availability  of 
Biennial  Report 

Under  section  10(d)  of  Public  Law  92- 
462  (Federal  Advisory  Committee  Act) 
notice  is  hereby  given  that  the  biennial 
Report  of  the  Department  of  Veterans 
Affairs'  Advisory  Committee  on  Women 
Veterans  for  1996  has  been  issued.  The 
Report  summarizes  activities  of  the 
Committee  on  matters  relative  to  women 
veterans,  and  the  identification  of  areas 
where  further  study  and  improvements 
are  required.  It  is  available  for  public 
inspection  at  two  locations: 
Federal  Documents  Section,  Exchange 
and  Gift  Division,  LM  632,  Library  of 
Congress.  Washington,  DC  20540 
and 
Department  of  Veterans  Affairs,  Center 
for  Women  Veterans,  Central  Office — 
Suite  700,  810  Vermont  Avenue,  NW.. 
Washington,  DC  20420 

Dated:  June  20.  1997. 
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By  Direction  of  the  Secretary. 
Heyward  Bannister, 

Committee  Management  Officer. 

iFR  Doc.  97-17415  Filed  7-2-97;  8:45  am) 

BILUNG  CODE  832O-01 -M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Minority 
Veterans;  Notice  of  Availability  of 
Annuaf  Report 

Under  section  10(d)  of  Public  Law  92- 
462  (Federal  Advisory  Committee  Act) 


notice  is  hereby  given  that  the  Annual 
Report  of  the  Department  of  Veterans 
Affairs'  Advisory  Committee  of  Minority 
Veterans  for  Fiscal  Year  1996  has  been 
issued.  The  Report  summarizes 
activities  of  the  Committee  on  matters 
relative  to  the  administration  of 
benefits,  medical  care  services,  and 
outreach  as  it  relates  to  minority  group 
veterans  by  the  Department.  The  Report 
discusses  the  Committee's  mission, 
goals  and  objectives,  and  makes 
recommendations  to  the  Secretary.  It  is 
available  for  public  inspection  at  two 
locations: 


Federal  Document  Section,  Exchange 
and  Gifts  Division,  LM  632,  Library  of 
Congress.  Washington,  DC  20540 

and 
Department  of  Veterans  Affairs,  Center 
for  Minority  Veterans,  VACO  Suite 
700,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

Dated:  )une  20,  1997. 
Heyward  Bannister. 

Committee  Management  Officer. 

[FR  Doc.  97-17416  Filed  7-2-97;  8:45  am) 

BILUNG  CODE  8320-01-M 


Thursday 
July  3,  1997 


Part  II 


Environmental 
Protection  Agency 

40  CFR  Parts  141  and  142 
Drinking  Water  Monitoring  Requirements 
for  Certain  Chemical  Contaminants — 
Chemical  Monitoring  Reform  (CMR)  and 
Permanent  Monitoring  Relief  (PMR); 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

fFRL-5851-6] 

raN2040-AC73 

Drinking  Water  Monitoring 
Requirements  for  Certain  Chemical 
Contaminants— Chemical  Monitoring 
Reform  (CMR)  and  Permanent 
Monitoring  Relief  (PMR) 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMKARY:  EPA  is  providing  advance 
notice  that  it  is  planning  to  propose 
revising  the  drinking  water  monitoring 
requirements  for  sixty  four  chemical 
contaminants.  These  chemicals  may 
occur  in  the  source  water  of  public 
drinking  water  systems,  and  are 
regulated  on  the  basis  of  chronic  health 
effects  over  a  seventy  year  period.  The 
purpose  of  the  proposal  would  be  to 
base  the  monitoring  requirements  for 
each  water  system  on  its  risk  of 
contamination,  and  to  establish  a 
uniform  and  simple  sampling  schedule 
for  those  systems  without  an  apparent 
or  significant  risk  of  contamination. 

EPA  is  also  soliciting  comments  on 
draft  Permanent  Monitoring  Relief 
(PMR)  Guidelines  under  section  1418(b) 
of  the  Safe  Drinking  Water  Act  (the  Act), 
as  amended  August  6,  1996.  The  Act 
requires  EPA  to  issue  guideUnes,  by 
August  6.  1997,  for  States  to  use  in 
adopting  monitoring  relief  under 
Sections  1418  and  1453. 

EPA  is  also  soliciting  comments  on 
certain  other  changes  under 
consideration:  the  deadlines  for 
decisions  regarding  ground  water  under 
the  direct  influence  of  surface  water  and 
associated  filtration  determinations;  and 
reporting  requirements  for  both  public 
water  systems  and  State  regulatory 
agencies.  These  potential  changes  were 
raised  by  "stakeholders"  in  the  drinking 
water  community,  through  a  number  of 
pubhc  meetings  convened  to  explore 
ways  of  reducing  the  burden  created  by 
the  National  Primary  Drinking  Water 
Regulations.  Today's  action  requests 
comments  on  the  "stakeholder" 
suggestions,  which  are  described  below 
under  Suggestions  for  Regulatory 
Burden  Reduction  Other  Than 
Qiemical. 

DATES:  Written  comments  must  be 
f)ostmarked  or  delivered  by  hand  by 
August  4.  1997.  The  pubUc  hearing 
dates  are: 


1.  July  8, 1997,  9:00  a.m.  to  5  p.m., 

Denver,  Colorado 

2.  July  9. 1997,  9:00  a.m.  to  5  p.m., 

Chicago,  Illinois 

3.  July  22-23, 1997.  9:00  a.m.  to  5  p.m., 

Washington,  EXH. 
ADDRESSES:  Send  all  written  comments 
on  this  notice  to  the  "Chemical 
Monitoring  Reform  Comment  Clerk; 
Water  Docket  MC-4101  (Docket  #  W- 
97-03);  Environmental  Protection 
Agency;  401  M  Street,  SW.,  Washington, 
DC  20460."  Supporting  documents  for 
this  proposed  rulemaking  are  available 
for  review  at  EPA's  Water  Docket;  401 
M  Street,  SW.,  Washington,  DC  20460. 
For  access  to  the  Docket  materials,  call 
(202)  260-3027  between  9  a.m.  and  3:30 
p.m.  for  an  appointment,  and  reference 
"Docket  #W-97-03". 

The  public  hearings  will  be  held  in 
the  following  locations: 

1.  EPA,  Region  VIIl,  Rocky  Mountain 

Room  in  the  2nd  floor  Conference 
Center,  999  18th  Street,  Denver, 
Colorado  80202 

2.  EPA,  Region  V,  Lake  Michigan  Room 

(12th  Floor),  n  West  Jackson  Blvd., 
Chicago,  Illinois  60604 

3.  Wyndham  Bristol  Hotel,  Room 

Potomac  3,  2430  Pennsylvania  Ave. 

NW.,  Washington,  DC  20037. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Safe  Drinking  Water  Hotline,  toll  free 
(800)  426-4791  for  general  information 
about,  and  copies  of,  this  document.  To 
speak  to  the  rule  manager  about  today's 
proposal,  contact  Mike  Muse; 
Implementation  &  Assistance  Division; 
Office  of  Ground  Water  and  Drinking 
Water;  EPA  (4604).  401  M  Street  SW.. 
Washington.  DC  20460;  telephone  (202) 
260-3874. 

SUPPLEMENTARY  INFORMATION:  The 
Chemical  Monitoring  Reform  portion  of 
this  document  presents  many  possible 
changes  to  the  current  requirements  in 
a  detailed  format,  so  that  commenters 
can  better  assess  how  the  concepts  in 
this  document  might  work  in  the  real 
world.  In  addition,  this  document 
contains  preliminary  rule  language  so 
that  commenters  may  begin  to  address 
the  details  of  regulatory 
implementation.  EPA  is  very  open  to 
suggestions  for  different  and/or 
additional  changes  to  the  current 
requirements,  and  to  suggestions  for 
new  or  revised  rule  language  for 
Chemical  Monitoring  Reform.  After 
considering  and  incorporating  the 
public  comments,  the  proposed  changes 
to  the  current  regulations  may  be'quite 
different  from  this  document. 

Concerning  the  Permanent  Monitoring 
Rehef  Guidelines,  EPA  will  consider  the 
comments  received  in  response  to  this 
notice,  and  vnll  issue  finaJ  guidelines  by 


the  August  6, 1997  statutory  deadline. 
As  discussed  in  Section  I.B  below,  EPA 
anticipates  that  regulations  may  be 
needed  in  order  to  implement  fully  the 
Permanent  Monitoring  Relief  guidelines. 
Accordingly,  EPA  may  propose  such 
regulations  at  the  same  time  that  the 
CMR  regulations  are  proposed. 

These  changes  would  affect 
community  water  systems  (CWSs)  and 
non-transient,  non-commimity  water 
systems  (NTNCWSs).  Community  water 
systems  are  those  which  serve  at  least 
1 5  service  connections  used  by  year 
roimd  residents,  or  regularly  serve  at 
least  25  year  round  residents  e.g.,  cities, 
townships,  district  water  authorities, 
private  water  companies  serving  such 
communities.  Non-transient,  non- 
community  water  systems  are  those 
which  are  not  community  water  systems 
and  which  serve  at  least  25  of  the  same 
p>ersons  over  six  months  of  the  year  e.g., 
schools,  factories  or  other  facilities  with 
their  own  separate  water  supply.  The 
following  table  identifies  the  SIC  code 
affected  by  this  action. 


Standard  industrial  classification  de- 
scription 


Water  Supply 


SIC 
code 


4941 


If  your  comments  pertain  only  to 
Chemical  Monitoring  Reform,  only  to 
the  Permanent  Monitoring  Rehef 
Guidelines,  or  only  to  the  other  ideas  for 
burden  reduction  (e.g.,  deadUnes  for 
decisions  regarding  ground  water  under 
the  direct  influence  of  surface  water), 
please  indicate  that  in  the  first 
paragraph  of  your  comments. 
Commenters  are  requested  to  submit 
any  references  cited  in  their  comments. 
Commenters  also  are  requested  to 
submit  an  original  and  3  copies  of  their 
written  comments  and  enclosures. 

Commenters  who  want  receipt  of  their 
coDMnents  acknowledged  should 
include  a  self-addressed,  stamped 
envelope.  No  facsimiles  (faxes)  will  be 
accepted.  The  Agency  would  prefer  for 
commenters  to  type  or  print  comments 
in  ink.  Commenters  should  subtitle  each 
issue,  including  the  citation  of  the  rule 
paragraph  to  which  it  pertains  e.g., 
"Detection>MCL— §  141.23(f):". 
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I.  Summary  of  Today's  Document 

A.  Chemical  I^onitoring  Refonn 

The  purpose  of  this  document  is  to 
suggest  regulatory  changes  to  strengthen 
public  health  protection  by  reducing  the 
chance  of  driiddng  water  contamination 
going  undetected  and  unaddressed,  and 
to  reduce  unnecessary  monitoring  and 
reporting  requirements.  The  reduction 
of  unnecessary  monitoring  wall  release 
public  resources  to  focus  on  those 
systems  at  risk  of  contamination,  and  on 
the  contaminants  posing  such  risk. 

The  current  monitoring  requirements, 
specifically  those  under  §§  141.23  (a) 
through  (c)  and  141.24  (f)  through  (k), 
would  be  replaced  with  a  new  approach 
that  would  (1)  Consolidate  the 
monitoring  requirements  into  a 
sampling  frequency  of  once  every  five 
years  for  those  systems  that  States 
determine  have  very  low  risk  of 
contamination,  (2)  require  States  to 
target  the  "at  risk'  systems  to  sample  at 
a  greater  frequency  based  on  the  degree 
of  each  system's  vulnerability,  and  (3) 
provide  for  sampling  during  the  periods 
of  greatest  vulnerabiUty.  Further,  this 
approach  would  promote  the 
implementation  of  source  water 
protection  to  reduce  systems' 
vulnerability. 

In  addition,  the  quality  control 
criteria  for  chemical  analyses  would  be 
consolidated  into  a  separate  technical 
criteria  document  that  would  be 
incorporated  by  reference  into  a  final 
Chemical  Monitoring  Reform  rule,  as 
would  the  analytical  methods  and 
acceptance  criteria  for  these  chemicals. 

B.  Pennanent  Monitoring  Relief  (PMR) 
Guidelines 

Section  1418(b)  of  the  Safe  Drinking 
Water  Act,  as  amended,  requires  EPA  to 
issue  guidelines  by  August  6,  1997  for 
States  to  use  in  adopting  Pennanent 
Monitoring  Relief.  Section  1418(b) 
authorizes  a  State  to  offer  a  water 
system  relief  from  the  Federal 
monitoring  requirements,  in  accordance 
with  the  EPA  guidelines,  after  the 
State's  Source  Water  Assessment 
Program  has  been  approved  by  EPA  and 
the  local  source  water  assessment  has 
been  completed. 

A  draft  of  the  Permanent  Monitoring 
Relief  Guidelines  is  presented  in  this 
docimient  under  Section  III.N.  The  key 
features  are  (1)  Sampling  waivers  under 
which  systems  could  receive  a  waiver 
from  sampling  for  a  five  year  period,  if 
there  is  no  risk  to  public  health,  (2)  the 
designation  of  surrogate  sampling  points 
under  which  systems  could  use  the 
results  bora  some  of  their  sampling 


points  for  other  sampling  points,  and  (3) 
relaxed  monitoring  for  nitrate  under 
hmited  conditions. 

The  final  PMR  guidelines  will  provide 
sufficient  information  about  monitoring 
provisions  of  the  PMR  for  a  State  to 
ensure  that  its  Source  Water  Assessment 
Program  will  provide  the  data  needed 
for  PMR  if  the  State  intends  to  avail 
itself  of  the  alternative  monitoring 
program  available  under  the  PMR. 
However,  EPA  believes  that  to  allow 
States  to  implement  the  final  guidehnes, 
it  may  be  necessary  to  revise  the 
monitoring  requirements  in  40  CFR 
Parts  141  and  142.  EPA  may  need  to 
provide  in  the  regulations  that 
monitoring  under  PMR  assures 
compliance  with  applicable  national 
primary  drinking  water  regulations, 
thereby  allowing  States  to  implement  a 
monitoring  plan  that  differs  from  the 
current  requirements.  Second,  certain 
provisions  of  the  proposed  guidelines 
(Section  III.N  of  this  notice)  would 
include  specific  forms  of  monitoring 
flexibility  and  minimum  elements  for 
approvable  State  PMR  requirements 
that,  if  such  provisions  are  to  be 
included  in  the  final  guidelines  and  be 
binding  on  States,  may  need  conforming 
regulations.  The  Agency  solicits 
comments  on  what  conforming  changes, 
if  any,  might  be  needed. 

EPA  may  propose  regulatory  language 
to  support  the  PMR  in  the  Federal 
Register  notice  proposing  the  CMR 
regulations.  The  Agency  expects  to  issue 
final  regulations  for  the  CMR,  and  if 
necessary  the  PMR,  by  August  1998. 
This  time-frame  for  regulatory  support 
for  PMR  should  not  pose  a  hardship  for 
the  States  or  PWSs.  It  wrill  take  some 
time  for  many  States  to  comply  with  the 
statutory  pre-requisites  for  granting 
PMR  to  its  public  water  systems  (i.e.. 
approval  of  a  Source  Water  Assessment 
Program,  completion  of  the  relevant 
source  water  assessments,  and  approval 
of  a  PMR  program).  The  Agency  would 
expect  necessary  federal  and  State 
regulations  to  be  in  place  well  in 
advance  of  PMR  implementation. 

C.  Suggestions  for  Regulatory  Burden 
Reduction  Other  Than  Chemical 
Monitoring  Reform 

As  part  of  the  President's  initiative  to 
"Reinvent  Environmental  Regulation", 
EPA  has  been  reviewing  the  National 
Primary  Drinking  Water  Regulations 
(NPDVVRs)  to  find  opportunities  for 
reducing  the  paperwork  burden  on 
public  water  systems  and  State  drinking 
water  agencies.  Through  public 
meetings.  EPA  has  solicited  input  from 
States,  water  utilities,  and 
environmental  groups  regarding  ways  to 
reduce  this  paperwork  burden.  That 
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process  looked  at  all  of  EPA's  NPDWRs 
and  yielded  a  number  of  suggestions. 
Many  of  the  suggestions  made  by  these 
"stakeholders"  are  incorporated  in  the 
Chemical  Monitoring  Reform  approach 
in  this  document.  Some  of  the 
suggestions,  however,  were  to  make 
changes  to  other  parts  of  the  NPDWRs. 

EPA  believes  certain  other  suggestions 
deserve  further  consideration,  and  is 
presenting  these  suggestions  for 
comment,  so  the  Agency  can  more  fully 
evaluate  their  merits  for  possible 
inclusion  in  subsequent  proposed 
rulemaking.  The  suggestions  contained 
in  this  document  involve  deadlines  for 
decisions  regarding  ground  water  under 
the  direct  influence  of  surface  water  and 
associated  filtration  determinations,  and 
requirements  for  water  system  and  State 
reporting.  They  can  be  found  in  Section 
III.Q.  of  this  document.  Stakeholder 
suggestions  pertaining  to  lead  and 
copper  requirements  were  presented  in 
the  preamble  for  the  proposal  entitled. 
Maximum  Contaminant  Level  Goals  and 
National  Primary  Drinking  Water 
Regulations  for  Lead  and  Copper, 
60FR16348.  April  12,  1996. 


n.  Background 

A.  Statutory  Authority 

The  approach  outlined  in  this 
document  would  amend  the  monitoring 
requirements  associated  with  certain 
National  I*rimary  Drinking  Water 
Regulations  (NPDWRs)  established 
pursuant  to  Section  1445  of  the  Safe 
Drinking  Water  Act,  as  amended  August 
6. 1996  (the  "Act").  Section  1445  of  the 
Act  provides  EPA  v«th  general 
information  collection  authority. 
Namely,  "every  person  who  is  subject  to 
any  requirement  of  this  title  ....  shall 
establish  and  maintain  such  records, 
make  such  reports,  conduct  such 
monitoring,  and  provide  such 
information  as  the  Administrator  may 
reasonably  require  by  regulation  to 
assist  the  Administrator  in  ... 
determining  whether  such  person  has 
acted  or  is  acting  in  compliance  with 
this  title." 

B.  Regulatory  Background 

EPA  first  regulated  chemicals  in 
drinking  water  by  establishing 
maximum  contaminant  levels  (MCLs) 


and  sampling  requirements  for  nine 
inorganic  chemicals  (lOCs),  and  six 
synthetic  organic  chemicals  (SOCs)  in 
the  Interim  Primary  Drinking  Water 
Regulations  of  1975.  In  accordance  with 
the  Safe  Drinking  Water  Act 
Amendments  of  1986,  EPA  began 
adding  to  its  list  of  regulated  chemicals. 
In  1987,  EPA  adopted  standards  for 
eight  volatile  organic  chemicals  (VOCs) 
in  the  Phase  I  Rule.  From  that  point  on, 
regulations  for  contaminants  in  drinking 
water  have  been  referred  to  as  National 
Primary  Drinking  Water  Regulations 
(NTDWRs). 

EPA  has  since  revised  the  standards 
for  some  chemicals,  and  estabUshed 
new  standards  for  other  chemicals,  in 
three  separate  actions:  Phase  II  Rule — 
January,  1991;  Phase  IIB  Rule— July, 
1991;  and  Phase  V  Rule— July,  1992. 
These  changes  would  affect  sixty  four 
(64)  of  the  chemicals  for  which 
NPDWRs  have  been  established  (13 
lOCs.  30  SOCs  and  21  VOCs)  as  listed 
below  in  Table  A. 


Table  A.— CoNTAMiNAhfrs  Affected  by  Chemical  Monitoring  Reform 


Inoraantc  Chemicals  (lOCs); 

(11  Antmony,  (2)  Arsenic,  [3]  Asbestos,  [4]  Barium,  [5]  BeryWium.  [6)  Cadmium.  [7]  Chromium,  [8]  Cyanide,  (9]  Fluoride,  [10]  Mercury.  (IIJ 
Nickel. '  [12]  Setemwn,  [13]  Thallium. 
Syntfietic  Organc  Chemcals  (SOCs);  ^  ,  ^ 

[1]  2  4-D  (Formuia  40  Weeder  64);  (2)  2.3,7.&-TCDD  (Dioxin);  [3]  2,4.5-TP  (Silvex);  (4)  Alachkx  (Lasso);  [5]  Atrazine;  [6]  Benzo[alpyrene;  [7] 
Cartx>hjfan;  [8]  Chtofdane;  [9]  Dalapon;  [10]  Di(2-ettTylhexyl)adipate;  [11]  Di(2-ethylhexyl)phthalate;  [12]  Dibromochlofopropane  (DBCP); 
[13]  Dinoseb;  [14]  Diquat  [15]  Endothall;  [16]  Endrin;  [17]  Ethylene  dibromtde  (EDB);  [18]  Glyphosate;  [19]  Heptachlor  epoxide;  [20]  Hep- 
tachlor;  [21]  Hexachkxocyclopentadiene;  [22]  Hexachlorobenzene;  [23]  Lindane;  [24]  Melhoxychlor;  [25]  Oxamyl  (Vydate);  [26] 
Pentachiorophenol;  [27]  Piclofam;  [28]  PolycWorinated  Biphenyls  (PCBs);  [29]  Simazine;  [30]  Toxaphene. 
VoJatile  Organtc  Chemicals  (  VOCs  ): 

[1]  1  i-Dich(ofoethylene;  [2]  1,1,2-Tnchloroethane;  (3)  1.1.1-Trichkxoethane;  [4]  1 ,2,4-Trichloroben2ene:  [5]  1 .2-Dichtoropropane;  [6]  1.2- 
DtcNofoethane;  [7]  Benzene;  [8]  Cartx)n  tetracWoride;  [9]  cis-1,2-Dichlofoethylene;  [10]  Dtchloromethane;  [11]  Ethylbenzene;  (12] 
Monochkxobenzene:  [13]  o-Dtchtorobenzene;  [14]  p-Dichlorobenzene;  [15]  Styrene;  [16]  TetractiJoroetlTytene;  [17]  Toluene;  [18]  trans-1.2- 
Dichtoroethylene;  [19]  Trichloroethytene;  [20]  Vinyl  Chloride;  (21)  Xylenes.  


When  EPA  published  the  Phase  II  rule 
in  January.  1991,  it  established  the 
Standard  Monitoring  Framework.  This 
framework  is  in  effect  today,  and 
applies  to  all  chemicals  regulated  under 
the  Phase  I.  II.  IIB  and  V  rules,  including 
those  regulated  under  previous 
IPDWRs — except  arsenic.  ^  The  Standard 
Monitoring  Framework  was  intended  to 
provide  a  uniform  monitoring  structure 
for  all  current  and  subsequent  NPDWRs 
involving  chemical  contaminants. 
However,  it  soon  became  apparent  that 


'  Although  the  MCL  for  Nickel  has  been  stayed  by 
a  Federal  Court,  the  moaitoring  requirements 
remain  in  force. 

^  Aneoic  was  excluded  from  the  Standard 
Monitoring  Framework  at  the  time  Phase  U  wa* 
promulgated,  because  revision  of  the  arsenic  MCX 
w^as  thought  to  be  imminent  at  that  time.  As 
indicated  by  Table  A.  these  changes  include 


the  Standard  Monitoring  Framework  (a) 
could  be  redesigned  to  identify 
contaminated  drinking  water  more 
quickly  and  effectively,  (b)  is  too 
prescriptive  in  several  areas,  and  (c)  is 
complex  and  difficult  to  implement 
efficiently. 

It  also  appears  that  the  high  rates  of 
water  supply  contamination  anticipated 
in  the  late  1980s  and  early  1990's,  upon 
which  the  Standard  Monitoring 
Framework  is  largely  based  (e.g.,  EPA 
dted  VOC  contamination  of  about  20% 
of  the  water  systems),  have  not  been 
borne  out  by  the  sampUng  results  since 
then.  According  to  the  data  in  EPA's 
national  data  base  for  tracking  violations 
(the  Safe  Drinking  Water  Information 
System — SDWIS),  an  average  of  about 
V2%  or  less  of  the  systems  that  sample 
for  the  sixty  four  chemicals,  had  MCL 


violations  for  any  one  of  those 
chemicals  during  1993-1995. ^  Although 
the  data  available  to  EPA  are  not 
definitive,  they  are  significant  because 
they  represent  thousands  of  systems. 
EPA  invites  the  submittal  of  sampling 
data  to  support  or  refute  the  preliminary 
findings  upon  which  these  changes  are 
based. 

(1)  Monitoring  Resuhs  fi-om  Phase  I 
Unregulated  Contaminants  in  1988- 
1991 

The  following  discussion  presents 
chemical  occurrence  data  that  EPA 
States  gathered  from  pubhc  drinking 
water  systems.  The  sampling  results 
from  thirty  three  States  *  were  compiled 


'  Baaed  on  28  States  reporting. 
*The  following  States.  Territories  and  home  rule 
jurisdictions  contributed  data;  Alabama.  Arkansas, 


Federal  Register  /  VoL  62,  No.  128  /  Thursday.  July  3,  1997  /  Proposed  Rules  36103 


for  fourteen  organic  chemicals.  These 
chemicals  were  sampled  as  unregulated 
contaminants  under  the  Phase  I  rule  in 
1988  through  1991  (A  Statistical  Survey 
of  the  Unregulated  Contaminant  Data, 
prepared  by  Computer  Sciences 
Corporation).  Twelve  VOCs  have  since 
been  regulated,  and  EDB  and  DBCP  have 


since  been  regulated  as  SOCs,  under  the 
Phase  II,  IIB  or  V  rules. 

For  systems  served  by  surface  water, 
these  data  show  that  thirteen  of  the 
fourteen  contaminants  were  detected  at 
less  than  3%  of  the  facihties  tested,  and 
that  the  fourteenth  contaminant 
(dichloromethane)  was  detected  at 


shghtly  more  than  5%  of  the  facilities 
(see  Table  B).  In  ground  water,  the  data 
show  that  only  one  contaminant 
(tetrachloroethylene)  was  detected  at 
more  than  3%  of  the  facilities  sampled 
(see  Table  C).  In  summary,  only  a  small 
percentage  of  the  facilities  sampled  has 
detected  any  of  these  contaminants. 


Table  B.— Phase  I  Sampling  Results  of  Organic  Compounds  in  Surface  Water  (1988-1991) 


Chemical  name  and  (phase) 


No.  sites 
sampled* 


No.  sites  w/ 
detects 


cisArans-1,2-Dichloroethylene  (2)  .. 

Dichloromethane  (5) 

1 ,2-Dichloropfopane  (2)  «... 

Ethylt)enzene  (2)  

Ethylene  Dibromide  [EDB]  (2) 

Dibromochloropropane  [DBCP]  (2) 

Monochlorobenzene  (2)  

o-Dichlorobenzene  (2) 

Styrene  (2) „ 

Tetrachloroethylene  (2)  

Toluene  (2)  „. 

1 ,2,4-Trichlorot)enzene  (5)  

1,1,2-Trichloroethane  (5) 

Xylenes  (2)  


Percent 

sites  w/de- 

tects 


1^0 
1.588 
1.681 
1.526 
1.180 
1.204 
1.531 
1.504 
1,496 
1,579 
1.529 
1.119 
1.523 
1.606 


15 

81 

5 

15 

34 

28 

5 

3 

4 

32 

37 

0 

20 

23 


0.90% 
5.10 
0.32 
0.98 
2.88 
2.33 
0.33 
020 
0.27 
2.03 
2.42 
0.00 
1.31 
1.43 


Table  C— Phase  I  Sampling  Results  of  Organic  Compounds  in  Ground  Water  {1988-1991] 


Chemical  name  and  (phase) 


cisArans-1 ,2-Dichloroethylene  (2)  .. 

Dichloromethane  (5) 

1 ,2-Dichloropropane  (2) 

Ethylbenzene  (2)  _., 

Ethylene  Dit)fomide  [EDB]  (2) , 

Ditsromochloropropane  [DBCP]  (2) 

Monochlorobenzene  (2)  

o-Dichkjrobenzene  (2) „ 

Styrene  (2) 

Tetrachloroethylene  (2)  „.... 

Toluene  (2)  

1 ,2,4-Trichiorobenzene  (5)  .... 

1,1,2-Trichloroethane  (5) 

Xylenes  (2)  _ 


No  sites 
sampled 


No.  sites  w/ 
detects 


12,798 
12.263 
12.213 
12.219 
9.339 
9.293 
12.215 
12.162 
12,092 
12.349 
12.218 
11,535 
12.211 
12,743 


205 

294 

42 

107 

61 

40 

14 

8 

29 

447 

222 

16 

11 

150 


Percent 

sites  w/de- 

tects 


1.60 
2.40 
0.34 
0.88 
0.65 
0.43 
0.11 
0.07 
0.24 
3.62 
1.82 
0.14 
0.09 
1.18 


As  shovni  in  Tables  D  and  E,  the  rates  of  detection  also  vary  from  State  to  State.*  In  Table  D,  the  detection 
of  ethylene  dibromide  (EDB)  in  ground  water  ranges  from  <  1%  of  the  faciUties  sampled  in  13  of  17  States  to  3.4% 
of  the  facilities  in  North  Carolina  and  12.5%  of  the  facihties  in  Alabama.  In  Table  E,  the  variation  of  ethylbenzene 
detections  in  groxmd  water  ranges  from  less  than  1%  of  the  facilities  sampled  in  12  of  20  States  to  5% — 5.5%  in 
Alabama,  Missouri  and  North  Carolina. 


Colorado.  Delaware.  District  of  Columbia.  Florida. 
Georgia.  Hawaii.  Illinois,  Indiana,  Louisiana, 
Maryland.  Massachusetts,  Missouri.  Nebraska. 
Nevada.  New  Jersey,  New  York.  North  Carolina. 
North  Dakota.  Ohio.  Oklahoma.  Pennsylvania. 
Rhode  Island,  South  Carolina,  Tennessee.  Texas, 
Vermont.  Virginia.  Virgin  Islands.  Washington. 
West  Virginia  and  Wyoming.  The  underlined  States 
reported  only  results  showing  detection.  They  are 
included  here  because  the  data  were  taken  from  a 
table  in  which  the  sampling  results  were 
consolidated  for  all  the  States  and  it  was  impassible 
to  separate  these  States  out. 

'The  report  from  which  this  data  is  taken  describes  a  point  as  the  "number  of  unique  sample  sites  and  collection  points"  for  each  water  system. 

»-Sutes  repotting  only  results  showing  detections  have  been  excluded  from  Tables  D  end  E.  because  the  data  presented  lu  EPA  allowed  us  to 
identify  and  delete  these  States.  Otherwise,  these  tables  include  data  from  the  States  in  which  laboratories  reported  ih*  results  of  analyzing  one  or 
more  samples  for  these  specific  analytes. 
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Table  D.— Phase  I  Sampling  Results  for  Ethylene  Dibromide  [EDB]  in  Ground  Water  (1988-1991) 


State  name 


Alabama  

Colorado 

Delaware  _, 

Minnesota 

Missoun 

North  Carolina  , 
North  Dakota  .., 

Nevada  

New  Mexico  .... 

New  York 

Ohio 

Pennsylvania  .. 
Rhode  Island  .. 
South  Dakota  .. 
West  Virginia  .. 
Wyoming 


Number  of 
sites  Sam- 
pled 


160 

18 

132 

119 

130 

383 

374 

33 

968 

378 

5,747 

359 

159 

17 

97 

247 


Number  of 

sites  w/de- 

tects 


20 
0 
0 
0 
0 

13 
0 
0 
0 
1 
3 
6 
0 
0 
0 
0 


Percent  of 

sites  w/de- 

tects 


12.50 
0.00 
0.00 
0.00 
0.00 
3.39 
0.00 
0.00 
0.00 
0.26 
0.05 
1.67 
0.00 
0.00 
0.00 
0.00 


Table  E.— Phase  I  Sampling  Results  For  Ethylbenzene  in  Ground  Water  1988-1991 


state  name 


Alabama  

Colorado 

Delaware .. 

Hawaii ~ 

Mar^'land 

Minnesota 

Missouri  

North  Carolina 
North  Dakota  „ 

Nevada  

New  Mexico  .... 

New  York 

Ohio  

Pennsylvania  .. 
Rhode  Island  . 
South  Dakota  .. 
Washington  ...., 
West  Virginia  . 
Wyoming 


No.  sites 
sampled 


160 

30 

130 

28 

131 

117 

264 

384 

414 

58 

1.217 

519 

5,747 

371 

166 

17 

2,112 

97 

247 


No.  sites  w/ 
detects 


8 
0 
0 
0 
2 
1 

14 

21 
2 
0 

10 
0 

22 
1 
2 
0 
4 
1 
9 


Percent 
sites  w/  de- 
tects 


5.00 
0.00 
0.00 
0.00 
1.53 
0.85 
5.30 
5.47 
0.48 
0.00 
0.82 
0.00 
0.38 
0.27 
120 
0.00 
0.19 
1.03 
3.64 


The  data  above  have  several 
shnrtcomings,  includiny  the  fact  that 
they  are  not  nationally  representative. 
The  reasons  for  this  include  (1)  five 
States  reported  only  positive  results, 
which  are  included  in  Tables  B  and  C,' 
and  (2)  the  laboratory  sensitivity  in 
detecting  each  contaminant  is  unknown, 
but  can  be  assumed  to  vary  from  one 
State  to  the  next.  The  first  factor  tends 
to  skevk-  the  data  in  Tables  B  and  C  to 
an  uncertain  extent  in  favor  of  higher 
detection  rates  than  are  likely  to  be 
found  in  data  representing  a  cross 
section  of  systems.  The  effect  of  the 
second  factor  is  unknown.  Further,  the 
samples  were  probably  not  collected 
during  the  periods  of  greatest 
vulnerability,  and  many  VOCs  may 


evaporate  from  siuface  water,  which 
may  skew  the  results  in  favor  of  lower 
detection  rates.  Nevertheless,  this  is  one 
of  the  largest  collections  of  data 
available  today,  and  provides 
substantial  support  for  the  initial 
conclusion  that  relatively  few  systems 
are  contaminated. 

(2)  Sampling  Results  for  Organic 
Compounds  From  1992-1994 

Several  States  have  volunteered 
compilations  of  their  sampling  results 
for  organic  chemicals.*  A  detailed 
presentation  of  this  data  is  available  in 


''  Florida,  Indiana,  Massachusetts,  Michigan  and 
Nebraska. 


•Although  States  have  been  sampling  for  most  of 
the  lOCs  far  20  years,  few  provided  useful 
compilations.  Most  IOC  occuirence  is  geologically 
based,  and  therefore  sot  subiect  to  rapid  change. 
Today's  notice  would  represent  the  first  set  of 
national  drinking  water  monitoring  requirements  to 
recognize  and  account  for  the  potential  of  lOCs  to 
occur  as  a  result  of  human  activity. 


the  docket  under.  Sampling  Results  for 
Organic  Compounds  from  1992-1994. 
These  results  indicate  VOC 
contamination  rates  that  are 
significantly  lower  than  those  reported 
from  the  Phase  1  data.  This  difference 
may  be  due  to  improved  waste  solvent 
management  practices  mandated  under 
the  Resource  Conservation  &  Recovery 
Act  (RCRA),  and  to  the  closure  of  many 
of  the  contaminated  wells  identified  by 
the  Phase  1  monitoring. 

An  aggregation  of  these  data  for 
eleven  States, «  Table  F,  shows  that,  for 


'Alabama,  Alaska,  Arkaiwas,  California,  Georgia. 
Kansas,  Massachusetts,  Mississippi.  New  )ersey. 
New  Mexico  and  Oregon  are  the  States  that  have 
volunteered  data  to  the  Associatioti  of  State 
Drinking  Water  Administrators  (ASDWA).  They  do 
not  necessarily  represent  a  valid  crtjss  section  of  ail 
States,  and  the  data  for  any  one  State  may  not 
represent  a  valid  cross  section  for  that  State,  but 


Federal  Register  /  Vol.  62,  No.  128  /  Thursday.  July  3.  1997  /  Proposed  Rules  36105 


a  very  high  percentage  of  the  several 
thousand  sites  sampled,  none  of  the 
organic  chemicals  affected  by  these 
changes  was  detected.  Only  three  VOCs 


were  detected  at  more  than  2%  of  the 
sites  sampled  ('boxed'  numbers  in  right 
coliunn).  Exceedance  of  the  MCL 
averaged  less  than  1%  of  the  sampling 


points  for  each  VOC  (bottom  row, 
second  column  from  the  right). 


Table  F.— Aggregated  VOC  Compliance  Sampling  Data  From  Selected  States 


Chemical  name  and  (phase) 


Bertzene  (1) 

Caitxxi  Tetrachloride  (1)  

cts-1,2-Dichloroethyiene  (2)  .... 

i;2-Dichtofoet»iane  (1) 

1,1-Dichtoroethylene(1)  

Dichkxomethane  (5)  

1 ,2-Dichkxopfopane  (2) 

Ettiyftienzene  (2)  

Mofxxrfitorobenzene  (2) 

o-Dichkxobenzene  (2) „„. 

p-dktiiorobenzene  (1) 

Styrene  (2) 

trans- 1,2-Dichloroettiylene  (2) 

Tetrachtoroetfiylene  (2)  

Toluene  (2)  

1,2,4-Trichlorobenzene  (5)  

1,1,1-TrichlorDethane(5)  

1,1,2-Trichtofoethane  (5)  

Triditoroethylene  (TCE]  (1)  .... 

Vinyl  Chloride  (1) 

Xylenes  (2)  


Number  of 

sites  sarrv 

pled 


41.742 
41.531 
38,404 
41,501 
41,514 
41.506 
40.778 
41^40 
41,713 
41,313 
41.326 
36.455 
41,453 
41,789 
41.233 
36,388 
41.523 
40.990 
41.803 
41.471 
41,059 


Percent  of 
sites  w/de- 
tects<  MCL 


0.52 
0.45 
1.11 
0.58 
0,78 
1.13 
0.29 
0.54 
0.12 
0.10 
0.39 
0.13 
0.14 
3,34 
1.05 
0.09 
2.61 
0.09 
3.11 
0.06 
0.97 


Peroeftat 
Sites  w/de- 
tects>MCL 


0.11 
0.16 
0.02 
0.10 
0.08 
0.13 
0.01 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.61 
0.01 
0.00 
0.00 
0.02 
0.59 
0.05 
0.00 


Total  per- 
cent of  sites 
w/detects 


0.63 
0.61 
1.13 
0.68 
0.85 
126 
030 
0.56 
0.12 
0.10 
039 
0.13 
0.14 
3.96 
1.06 
0.09 
2.62 
0.11 
3.70 
0.11 
0.97 


In  the  1991  regulation,  EPA  offered  no 
estimate  of  drinking  water 
contamination  by  synthetic  organic 
chemicals  (SOCs).  such  as  pesticides. 
Table  G  presents  data  gathered  from  ten 
States. '0  Only  three  SOCs  were  detected 
at  more  than  2%  of  the  sites — 
Dibromochloropropane  (DHCP).  Di(2- 
ethylhexyO-phthalate.  and  Di(2- 
ethylhexylj-adipate.  Ordy  DBCP  and 
phthalate  exceeded  the  MCL  at  more 
than  V2%  of  the  sites  sampled.  Virtually 


all  the  DBCP  detections  were  in 
Cahfomia.  where  the  product  was 
produced  and  heavily  used  into  the 
1970s.  Many  of  the  phthalate  and 
adipate  detections  are  thought  to  be  due 
to  plasticizers  leaching  from  plastic 
laboratory  equipment  containers  and 
tubing,  rather  than  frtsm  soiuce  water 
contamination. 

As  before,  these  data  have  several 
shortcomings,  which  include  the  fact 
that  they  may  not  be  representative  of 
the  nation.  The  reasons  for  this  are  that 


(1)  the  data  were  volunteered  by  only  a 
few  States,  and  (2)  the  detection  leveb 
vary  among  these  States,  The  effect  of 
these  factors  is  imknown  Also,  it  is 
unknown  whether  the  systems  for 
which  sampling  results  were  reported 
are  representative  of  those  in  each  State, 
or  whether  the  sampling  was  targeted  to 
the  periods  of  greatest  vulnerability. 
Based  on  this  information.  EPA  believes 
that  relatively  few  systems  are 
contaminated  with  SOCs. 


Table  G.— Aggregated  SOC  Compliance  Sampling  Data  From  Selected  States 


Chemical  name  and  (phase) 


Alachkx  (2)  

Atrazine  (2)  

Benzo(a]pyrene  (5) _ 

Carbofuran  (2)  

Chkxdane  (2) „ 

Dalapon  (5) , 

Dibromochloropropane  [DBCP]  (2) 

Di(2-e1hylhexyf)-adipate  (5)  

Di(2-ethylh6xyf)-phthalate  (5)  ..' 

Dinoseb  (5)  „.... 

Dioxin  [2.3,7,8-TCDDJ  (5) 

Diquat  (5) 

EndothaM  (5) 

Endrin  (5) 

Ethylene  Dibromide  [EDB]  (2)  


Number  of 
sites  sam- 
pled 


8,798 
9,596 
6,074 
8.214 
9.324 
7.161 

10.187 
4.573 
6,556 
7.242 
1,165 
5.592 
5.424 
9J229 

10.184 


Percent  of 
sites  w/de- 
tects <  MCL 


0.13 
0.85 
0.26 
0.28 
0.02 
0.47 
2.95 
2.01 
2.81 
0.33 
0.00 
1.07 
0.04 
0.26 
0.16 


Percent  of 
sites  w/de- 
tects >  MCL 


0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
1.36 
0.00 
0.78 
0.00 
0.00 
0.02 
0.00 
0.00 
0.36 


Total  per- 
cent of  sites 
w/detects 


0.13 
0.86 
0.26 
0J28 
0.02 
0,47 
4.32 
2.01 
3.58 
0.33 
0.00 
1.09 
0.04 
026 
0.52 


these  data  do  represent  the  most  complete  and  the 
most  current  information  that  EPA  has  received. 

'"Alabama,  Alaska,  Arkansas,  California,  Georgia, 
Kansas,  Mississippi,  Oregon,  New  Jersey  and 


Wisconsin  are  the  States  that  have  volunteered  data 
to  the  Association  of  State  Drinking  Water 
Administrators  (ASDWA).  TTiey  do  not  necessarily 
represent  a  valid  cross  section  of  all  States,  and  the 


data  for  any  one  State  nwy  not  represent  a  valid 
crt»5  section  for  that  Stale,  but  these  data  do 
represent  the  niost  complete  and  the  most  current 
information  that  EPA  has  received. 
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Table  G.— Aggregated  SOC  Compliance  Sampling  Data  From  Selected  STAiESr-Continued 


Chemical  name  and  (phase) 


Glyphosate  (5)  

Heptachkx  (2) 

Heptachlor  Epoxide  (2) — 

Hexachlorobenzene  (5)  

Hexachtorocyctopentadiene  (5) 

Lindane  (2)  

Methoxychlor  (2) — 

Oxamyl  (5)  

Pidoram  (5)  

Pentachtorophenol  (2) 


Polychtorinated  BJphenyls  [PCBs]  (2)  . — 

Savex  (2.4.&-TP]  (2) 

Simazme  (5)  . -...~....-~ 

Toxaphene  (2)  

2,4-0  (2)   ....,..•....■■....»»■•••••«■>•»•••• 

Avg.  %  Deflections  ~ 


Number  of 
sites  sam- 
pled 


Percent  of 
sites  w/de- 
tects<MCL 


6.796 
8,770 
8.773 
7.651 
7.340 
7,369 
9,224 
7,626 
4.602 
6.428 
7,945 
8,522 
9,608 
7,373 
8,739 


0.06 
0.06 
0.13 
0.01 
0.07 
0.20 
0.09 
0.01 
0.02 
0.06 
0.04 
0.55 
0.23 
0.04 
0.47 
0.46 


Percent  of 
sites  w/de- 
tects>MCL 


0.00 
0.01 
0.02 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.00 
0.01 

o.w 

0.00 
0.09 


Total  per- 
cent of  sites 
w/detects 


0.06 
0.07 
0.15 
0.01 
0.07 
020 
0.09 
0.01 
0.02 
0.06 
0.05 
0.55 
024 
0.04 
0.47 
0.54 


In  summary,  EPA  and  the  States  have 
been  discussing  ways  to  reduce 
unnecessary  monitoring  requirements 
and  to  use  chemical  monitoring 
resources  more  efficiently  since  late 
1992.  EPA  also  sought  input  from 
outside  organizations  through  public 
forums.  The  sampling  results 
summarized  above  indicate  that  few 
systems  are  contaminated  and  that 
contamination  levels  vary  widely  among 
States.  EPA  beUeves  that  public 
resources  can  be  used  more  efficiently 
by  allowing  States  to  focus  on 
contaminated  systems  and  systems  at 
relatively  high  risk  of  contamination. 

C.  Overview  of  Approach  for  Chemical 
Monitoring  Reform.  Permanent 
Monitoring  Relief  and  Anticipated 
Impact  on  Systems  and  States 

The  approach  outlined  in  this 
document  would  result  in  new 
monitoring  requirements,  £uid  refine  the 
required  laboratory'  practices  for  the 
contaminants  listed  in  Table  A,  above. ' ' 
These  new  requirements  would  replace 
the  ciurent  requirements  for  Inorganic 
Chemicals  (lOCs).  Synthetic  Organic 
Chemicals  (SOCs)  and  Volatile  Organic 
Chemicals  (VOCs).  i-  The  new 
monitoring  requirements  would  be 
consoUdated  under  one  section 
(§  141.23).  The  current  monitoring 
requirements  for  nitrate  and  nitrite  ' ' 
would  remain  unchanged,  but  would  be 
moved  to  §  141.24(a).  The  maximum 
contaminant  levels  (MCLs)  and 
designations  of  best  available 
technology  (BAT)  would  remain 


' '  The  MCLs  for  tbeM  contaminanu  are  listed 
under  40  CFR  141. n(b).  141.61(a).  141.61(c). 
141.62(b)(lH6)  and  141.62(b)(10Wl5). 

''Tbeae  raquiremenu  currently  appear  under 
M  141.23(a)-<c)  and  141.24(fHk). 

"Currently  under  §S  141.23(d)  and  141.23(e) 


unaffected,  as  would  the  monitoring 
requirements  for  unregulated 
contaminants.  All  the  provisions  for 
radionuclides  would  remain  unaffected, 
as  would  the  requirements  for  lead  and 
copper,  for  total  trihalomethanes,  and 
for  microbial  contaminants.  The  quaUty 
control  criteria  for  chemical  analyses 
would  be  consolidated  in  a  separate 
technical  criteria  document 
incorporated  by  reference  into  the  rule, 
as  would  the  analytical  methods  and 
acceptance  criteria  for  these  chemicals. 
Note  that  EPA  may,  in  a  separate  action, 
reformat  all  of  the  drinking  water 
regulations  in  Part  141  and  that  would 
require  the  citations  to  change 
accordingly. 

Chemical  Monitoring  Reform  is  based 
on  six  concepts.  (1)  Some  systems  are 
not  sampling  at  the  appropriate  time  of 
year  or  with  sufficient  frequency  to 
detect  significant  levels  of 
contamination.  Several  reports, 
including  a  U.S.G.S.  study  of  the 
Mississippi  River  Basin,  entitled 
Contaminants  in  the  Mississippi  River, 
1987-1992.  U.S.G.S.  Circular  1133, 
1995,  and  an  Environmental  Working 
Group  (EWG)  study  entitled  Weed 
Killers  by  the  Glass,  document 
springtime  peaks  in  pesticide 
contamination  of  surface  water  supplies. 
(2)  The  percentage  of  systems  that  are 
contaminated  is  very  low.  The  sampling 
data  that  support  this  view  are 
summarized  under  Regulatory 
Background  and  included  in  the  record 
for  this  document.  (3)  PubUc  resources 
should  be  focused  more  on  the  systems 
that  are  contaminated  or  at  risk  of 
contamination,  and  less  on  systems  that 
have  low  risk  of  contamination.  (4) 
Because  of  their  first  hand  knowledge  of 
each  system's  operating  environment 
and  vulnerability.  States  are  better  able 


than  EPA  to  determine  which  systems 
are  at  risk  of  contamination  and  which 
are  not.  For  the  same  reason.  States  are 
also  better  able  to  determine  the  time  of 
year  and  frequency  of  sampling  that  are 
most  likely  to  detect  contamination  at 
its  highest  levels.  (5)  Source  water 
protection  measures  should  be 
expanded  to  minimize  the  mmiber  of 
systems  contaminated  in  the  future.  (6) 
The  current  requirements  are  complex, 
and  should  be  streamlined. 

EPA  is  considering  addressing  these 
concepts  by  revising  the  Federal 
monitoring  framework,  within  which 
States  operate,  to  provide  States  the 
flexibiUty  to  focus  their  resources  on 
systems  at  risk  of  contamination.  This 
would  be  accomplished  by 
consolidating  the  baseline  sampling 
requirements  for  all  contaminants  and 
all  classes  of  systems  into  a  single  five 
year  frequency,  except  for  the  'at  risk' 
systems.  States  would  be  assigned  the 
responsibility  to  review  the 
vulnerability  of  all  their  systems,  and  to 
schedule  the  'at  risk'  systems  to  sample 
more  frequently  than  once  every  five 
years  based  on  the  degree  of  each 
system's  vulnerability.  Further,  all 
systems  would  generally  be  required  to 
sample  during  the  periods  of  greatest 
vulnerability  as  directed  by  the  State. 
This  would  reduce  the  chance  of 
contamination  going  undetected,  and 
hence  unaddressed. 

The  development  of  these  system- 
specific  sampling  schedules  will 
typically  involve  the  identification  of 
potential  contamination  source(s)  and 
an  assessment  of  contaminant  use 
patterns  and  the  resulting  periods  of 
greatest  vulnerability  based  on  the 
management  of  those  sources  and 
intervening  hydrogeologic  or  climatic 
features.  This  targeting,  assessment  and 
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scheduling  activity  closely  parallels  the 
efforts  required  under  State  Source 
Water  Assessment  Programs, '•♦  and  can 
be  accomplished  most  efficiently  by 
conducting  a  single  assessment  under 
both  programs. 

If  the  monitoring  results  for  the 
systems  sampling  every  five  years  are 
below  V2  of  the  MCL,  the  systems  would 
continue  sampling  every  five  years.  If 
their  sampling  results  are  equal  to  or 


'*  State  Source  Water  Assessment  Programs  are 
mandated  under  section  14S3  of  the  Act. 


above  Vz  of  the  MCL,  the  systems  would 
sample  more  frequently  as  directed  by 
the  State. 

In  their  primacy  applications  to  adopt 
Chemical  Monitoring  Reform,  States 
would  describe  their  programs  to  screen 
all  systems  and  identify  and  schedule 
"at  risk"  systems  for  increased 
sampling,  to  determine  the  periods  of 
greatest  vulnerability,  and  to  determine 
whether  and  how  to  schedule  increased 
sampling  for  systems  exceeding  the 
trigger  level.  These  State  program 
descriptions  would  then  undergo  pubhc 


review  and  comment,  before  their 
submittal  to  EPA  for  approval.  EPA's 
review  of  the  primacy  apphcations 
would  assure  that  each  State  has  an 
effective  plan,  and  the  legal  authority,  to 
implement  these  provisions.  As  a  last 
resort.  EPA  may  intervene  to  schedule 
increased  sampling  for  individual 
systems  at  risk  of  contamination,  if  the 
State  fails  to  act.  Table  H  highlights  the 
main  features  of  the  Chemical 
Monitoring  Reform  approach  in  a  flow 
chart. 

BILUNQ  CODE  a6«0-60-P 
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EPA  expects  that  States  wall  take 
advantage  of  the  simplicity  of  today's 
approach.  Table  I  illustrates  the  current 
sampling  requirements  starting  in  1996 
for  most  systems.'*  There  are  different 


sampling  frequencies  for  lOCs,  SCKZs 
and  VOCs.  For  lOCs  and  VCX:s,  tht 
requirements  vary  by  type  of  source 
water  i.e.,  surface  water  or  ground 
water.  For  SOCs,  the  requirements  vary 


by  size  of  system  i.e.,  larger  or  smaller 
than  3.300.  As  with  Chemical 
.Monitoring  Reform,  these  requirements 
apply  to  each  sampling  point,  and  many 
small  systems  have  three  or  four 
sampling  points. 

BILLMG  CODE  a660-6»-P 
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'^  Under  the  Phase  V  rule,  systems  serving  <  150  sampling  schedubs  of  these  systems  into  the 

service  connections  are  not  required  to  begin  sampling  schedules  under  Phase  II,  which  began  in 

sampling  far  the  Phase  V  contaminants  unUl  1996.  1993,  in  the  interests  of  administiative  simplicity. 
Howeva,  almost  all  States  incorporated  the 
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Before  EPA  finished  developing  these 
changes  for  Chemical  Monitoring 
Reform.  Congress  enacted  the  1996 
Amendments  to  the  Safe  Drinking  Water 
Act.  The  Amendments  that  are 
functionally  related  to  Chemical 
Monitoring  Reform  are  discussed  in 
Section  IIl.M.  Through  one  of  these 
amendments.'^  Congress  authorized 
States  that  have  received  EPA  approval 
of  their  Source  Water  Assessment 
Programs  to  offer  Permanent  Monitoring 
Relief  to  public  water  systems.  The 
systems  must  have  completed  their 
source  water  assessments  under  the 
State  program  to  be  eligible  for 
Permanent  Monitoring  Relief.  '* 
Congress  also  directed  EPA  to  pubUsh 
guidelines  by  August  6.  1997.  for  States 
to  follow  in  developing  their  PMR 
requirements. 

The  new  requirements  of  Chemical 
Monitorii^  Reform  would  be 
complemented  by  the  draft  Permanent 
Monitoring  Relief  (PMR)  Guidelines  in 
Section  UI.N..  which  will  allow  States  to 
offer  additional  monitoring  reUef  under 
specific  conditions.  Under  the  draft 
PMR  guidelines  in  this  document.  States 
could  allow  systems  to  forgo  monitoring 
of  individual  chemicals  at  specified 
sampling  points  during  a  five  year 
period,  either  by  granting  a  waiver,  or 
by  allowing  the  use  of  surrogate 
sampling  results  from  other  points. 
Systems  could  also  be  allowed  to  reduce 
the  sampling  frequency  for  nitrate  under 
limited  circumstances.  In  all  cases,  the 
State  would  make  system-specific 
determinations  in  accordance  with  the 
PMR  Guidelines. 

The  draft  PMR  guidelines  provide, 
generally,  that  systems  that  qualify  for 
waivers  will  be  those  with  long  records 
of  no  detection,  and  for  which  a 
vulnerability  assessment 
unambiguously  shows  that  the  system  is 
not  at  risk  of  contamination.  Monitoring 
results  from  a  sampling  point(s).  or  from 
a  group  of  points,  that  are  used  as 
surrogates  for  the  results  from  other 
sampling  points,  will  be  from  samples 
of  the  most  vulnerable  portion  of  the 
same  source  water  serving  all  of  the 
samphng  points.  Reduced  nitrate 
sampling  will  be  allowed  only  where 
the  sampling  results  over  a  long  period 
are  very  low  and  the  State  determines 
that  the  prognosis  is  for  more  of  the 
same. 

D.  Anticipated  Impact  on  Systems  and 
States 

EPA  expects  that  States  will  support 
this  approach  because  it  provides 
flexibility  to  allocate  more  of  their 


"  Seesectionl418(b). 
>•  See  taction  1453(aU3) 


resources  to  contaminated  systems  and 
systems  at  risk  of  contamination,  by  one 
or  more  chemicals,  and  to  reduce  the 
monitoring  burden  for  those  systems 
where  specific  chemicals  do  not  pose  a 
risk  to  public  health.  For  example,  the 
same  system  may  be  at  risk  of 
contamination  by  certain  pesticides,  but 
have  a  very  low  risk  of  contamination 
by  the  other  chemicals.  By  reducing  the 
sampling  burden  at  that  system  to  one 
sample  every  five  years  for  the  low  risk 
.  chemicals,  the  State  can  often  'buy 
enough  economic  elbow  room'  to 
increase  the  sampling  frequency  for  the 
high  risk  pesticides  without  imposing  a 
significant  net  increase  in  monitoring 
burden.  In  many  cases,  even  where  the 
sampling  for  one  or  more  contaminants 
under  a  single  laboratory  method  is 
increased,  &e  net  effiect  for  the  system 
may  be  a  decrease  in  overall  sampling 
costs. 

EPA  believes  that  most  systems, 
including  very  small  systems,  would 
have  a  net  decrease  in  sampling  burden 
and  cost  and  that  only  a  small 
percentage  of  systems  would  have  a  net 
increase  in  sampling  burden.  Further, 
that  net  increase  would  occur  only 
where  the  State  assessment  of  public 
health  risk  indicates  that  the  increase  is 
warranted  as  an  appropriate  response  to 
identified  risk.  For  States,  EPA  believes 
that  the  net  program  burden  would  also 
be  reduced,  because  the  aggregate 
reduction  in  sampling  frequencies 
would  reduce  the  burden  of  tracking 
compliance  with  the  sampling 
requirements,  even  though  States  would 
be  required  to  develop  plans  for 
identifying  at  risk  systems.  This  net 
reduction  in  sampling  cost  for  the  64 
chronic  contaminants  may  provide 
further  "elbow  room"  for  systems  and 
States  to  concentrate  on  higher  priority 
contaminants.  EPA  seeks  comment  on 
this  summary  of  the  net  effect  of  today's 
approach  on  system  and  State  program 
burden. 

m.  Detailed  Explanation  of  Draft 
Changes  to  Chemical  Monitoring 
Requirements 

A.  Affected  Water  Systems 

Under  §  141.23  of  these  changes,  the 
chemical  monitoring  requirements 
would  apply  to  all  community  water 
systems  (CWSs)  and  non-transient,  non- 
community  water  systems  (NTNCWSs); 
this  is  the  same  as  the  current  rule. 
Community  water  systems  are  those 
which  serve  at  least  15  service 
connections  used  by  year  round 
residents,  or  regularly  serve  at  least  25 
year  round  residents  e.g.,  cities, 
townships,  district  water  authorities, 
and  private  water  companies  serving 


such  communities.  Non-transient,  non- 
community  water  systems  are  those 
which  are  not  community  water 
systems,  and  which  serve  at  least  25  of 
the  same  persons  over  six  months  of  the 
year  e.g.,  schools,  factories  or  other 
facilities  with  their  owm  separate  water 
supply.  Henceforth  in  this  discussion, 
CWSs  and  NTNCWSs  will  be  referred  to 
collectively  as  water  systems  or  systems. 

B.  Sampling  Points 

Under  §  141.23(a)  of  these  changes,  all 
water  systems  would  sample  at  each 
entry  point  to  the  distribution  system 
after  treatment.  Under  the  PMR 
guidelines,  exceptions  to  this  may  be 
allowed.  However,  some  States  may 
require  sampling  at  each  source  water 
withdrawal  point  in  order  to  quickly 
identify  contaminated  sources  and 
initiate  remedial  action.  States  could 
establish  alternative  or  additional 
sampling  points,  as  long  as  the  water 
delivered  to  the  consumer  is  tested;  this 
is  the  same  as  the  current  rule. 

In  addition,  systems  would  sample  at 
any  sampUiig  point  the  State  designates 
in  addition  to  the  entry  point  to  the 
distribution  system.  For  example, 
systems  may  be  vulnerable  to 
contamination  from  the  asbestos  cement 
pipes  in  the  distribution  system,  or  to 
infiltration  where  leaking  solvents  have 
dissolved  portions  of  polyvinyl  piping. 
States  could  address  these  situations  by 
determining  where  systems  must 
sample  in  addition  to  the  entry  point  to 
the  distribution  system. 

C.  Time  of  Monitoring 

Under  §  141.23(b)  of  these  changes, 
sampling  would  generally  be  conducted 
during  the  periods  of  greatest 
vulnerability,  according  to  a  schedule 
specified  by  the  State  Periods  of 
greatest  vulnerability  mean  the  periods 
during  which  contamination  is  most 
likely  to  occur  at  the  highest 
concentration  at  a  particular  sampling 
point,  based  on  the  history  of  relevant 
factors  for  that  sampling  point  e.g..  U.S. 
Weather  Bureau  rainfall  averages,  local 
pesticide  application  practices. 

Under  the  current  requirements, 
systems  must  sample  according  to 
nationally  uniform  schedules,  based  on 
prior  sampling  results  and  other  factors 
(see  56  FR  3600-3612.  January  30, 
1991).  The  most  frequent  sampling  is 
quarterly,  which  is  designed  to  accoimt 
for  the  seasonal  variation  in 
contaminant  concentrations.  Systems 
may  satisfy  this  requirement  by 
sampling  at  any  time  during  each 
quarter.  If  systems  are  not  sampling 
quarterly,  they  are  sampling  annually, 
triennially  or  less  &«quently,  depending 
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on  the  type  of  system  and  the 
contaminant. 

Because  the  current  requirements  do 
not  specify  the  time  of  sampling  more 
precisely,  contamination  may  go 
imdetected;  this  is  especially  true  for 
systems  served  by  surface  water 
(particularly  river  systems),  or  by 
groimd  water  under  the  direct  influence 
of  surface  water.  For  example, 
pesticides  are  typically  applied  during 
the  Spring  i^nd  Siunmer  months  and  a 
high  frequency  series  of  sampling 
results  from  surface  water  systems 
during  this  period  may  show  frequent 
spikes  of  contamination  from  runoff. 
However,  a  system  sampling  in  early 
April  may  miss  the  contamination,  and 
have  a  false  sense  of  security  about  the 
safety  of  its  drinking  water. 

Today's  approach  would  remedy  this 
potential  problem  by  assigning  States 
the  responsibility  to  schedule  sampling 
diuing  the  periods  of  greatest 
vulnerability.  This  responsibility  would 
require  States  to  use  sound  science  in 
assessing  local  patterns  of  contamiiMmt 
use,  where  there  are  systems  susceptible 
to  significant  seasonal  variation  in 
contaminant  levels.  The  State  set  asides 
that  are  available  from  the  new  State 
Revolving  Fund  established  imder  the 
1996  Amendments  to  the  Safe  Drinking 
Water  Act,  for  conducting  source  water 
assessments,  could  be  used  to  assist 
States  in  making  these  determinations. 
EPA  expects  that  the  State  schedules 
would  evolve  toward  greater  precision 
based  on  State  experience  and  the 
growing  knowledge  of  local  industrial 
and  agricultural  practices. 

There  has  been  some  concern 
expressed  about  the  workload  impact  on 
the  capacity  of  laboratories  to  handle  a 
large  number  of  samples  in  a  short 
period  of  time.  Two  factors  mitigate  this 
issue.  First,  the  number  of  systems  that 
are  scheduled  to  sample  more 
frequenUy  than  once  every  five  years 
should  not  be  great,  and  sampling  for 
the  other  systems,  which  constitute  the 
great  majority  of  systems,  can  be 
divided  over  a  five  year  period  i.e.,  only 
a  fifth  of  the  systems  under  the  five  year 
sampling  frequency  would  sample  each 
year.  Second,  many  systems  (about 
80%)  are  served  by  water  supplies  that 
are  not  subject  to  significant  fluctuation 
over  time  e.g.,  deep  ground  water 
systems  in  geological  settings  other  than 
fractured  bedrock.  States  could  schedule 
these  systems  to  sample  at  different 
periods  than  the  sur&ce  water  systems 
(i.e..  Autumn  and  Winter)  to  further 
balance  the  work  load. 

EPA  intends  to  prepare  technical 
guidance,  in  consultation  with  the 
States,  to  assist  them  in  scheduling 
sampling  during  the  periods  of  greatest 


vulnerabiUty,  if  this  approach  is 
promulgated. 

D.  Responsibility  to  Provide  Information 

Under  §141. 23(c)  of  these  changes, 
systems  would  be  required  to  provide 
any  information  requested  by  the  State. 
States  may  need  information  they  do  not 
have  in  their  files  to  decide  whether  a 
system  should  sample  more  frequently 
than  every  five  years.  Failure  by  a 
system  to  provide  this  information 
would  be  cause  for  the  State  to  schedule 
the  system  for  increased  sampling. 

The  requirement  to  report  all 
sampling  results,  including  detections 
and  non-detections,  would  be 
continued.  EPA  would  clarify  this 
provision  by  specifying  that  detections 
equal  to  or  greater  than  the  laboratory's 
NflDL"  must  be  reported  as  detections. 
The  reporting  of  detections  is  necessary 
because,  if  contamination  is  detected,  it 
means  the  sampling  point  is  vulnerable 
to  contamination.  States  need  this 
information  for  determining  which 
systems  may  need  to  sample  more 
frequently  than  every  five  years. 

EPA  recogiuzes  that  some  detections 
at  the  MDL  may  be  incorrectly 
identified  as  to  the  chemical  involved, 
owing  to  the  difficulty  of  qualitatively 
characterizing  contamination  at  that 
level.  This  is  a  general  problem  that  can 
occur  at  any  level,  and  that  gets  worse 
as  the  level  of  contamination  gets  lower 
i.e.,  closer  to  the  MDL.  But,  it  is  also 
true  that  detection  at  the  MDL  means 
there  is  chemical  contamination  in  the 
sample.  States  could  recommend  that 
systems  direct  their  laboratories  to  use 
qualitative  confirmation  techniques  to 
verify  or  invalidate  all  detections  (see 
Methods  Development  and 
Implementation  for  the  National 
Pesticides  Survey,  Mimch,  D.J.,  Graves, 
R.L.,  Maxey.  R.A.,  and  Engel,  T.M., 
Environmental  Science  Technology, 
Vol.  24,  No.  10, 1990.  pp.l450-1451). 

E.  Mandatory  Monitoring 

Under  §  141 .23(d)(l )  of  these  changes, 
as  Chemical  Monitoring  Reform  is 
implemented,  systems  would  sample 
according  to  schedules  specified  by  the 
State.  If  the  State  has  made  a  screening 
decision  and  informed  the  system  that 
the  State  will  not  specify  a  schedule  for 
increased  monitoring,  the  system  would 
sample  at  least  once  every  five  years  at 
each  sampling  point  and  this  sampling 
would  be  conducted  during  the  periods 
of  greatest  vidnerability  as  determined 
by  the  State.  If  the  State  does  not  specify 
a  period  of  greatest  vulnerability,  the 
system  is  responsible  for  doing  so,  and 


°  Method  Detection  Limit  (MOLs]  are  defined 
under  40  CFR  Pait  136,  Appendix  B. 


must  describe  to  the  State  its  risk-based 
reasons  for  the  period  it  specified.  For 
example,  a  system  might  sample  at  an 
appropriate  time  in  May  because  it 
ksows  that  is  the  peak  period  of 
pesticide  appUcation. 

Sampling  during  the  p«iod  of  greatest 
vulnerabihty  may  require  some  systems 
to  perform  the  same  test  more  than 
once.  This  is  because  contaminants  may 
have  different  periods  of  vulnerabihty 
and  if  they  are  covered  by  the  same 
analytical  method,  the  same  test  would 
have  to  be  repeated.  EPA  seeks 
comment  on  whether  this  multi-period 
sampling  might  impose  a  significant 
burden,  and  if  it  would,  specific 
examples  of  the  burden  and  concrete 
proposals  as  to  what  might  be  done  to 
reduce  the  burden  while  maintaining 
the  capacity  to  monitor  during 
vulnerable  periods. 

This  approach  is  different  than  the 
ciirrent  requirements,  imder  which  the 
systems  must  sample  according  to  a 
nationally  imifonn  schedule  (see  40 
CFR,  §§  141.23  through  24).  There  are 
fotir  reasons  why  EPA  is  considering 
moving  from  current  monitoring 
requirements  to  relying  on  States  to 
schedide  system  specific  monitoring 
requirements. 

First.  States  have  gained  a  far  more 
complete  understanding  of  drinking 
water  quaUty  as  it  is  affected  by  these 
chemicals.  Today,  most  systems  have 
completed  several  rounds  of  samphng 
or  they  have  been  granted  sampUng 
waivers  based  on  the  State's  assessment 
of  their  vulnerability  to  contamination. 
States  have  established  a  base  of 
information  and  experience  related  to 
the  local  conditions  of  individual  water 
systems  within  each  State  that  did  not 
exist  in  1991.  Therefore,  the  level  of 
detail  in  the  current  Federal  monitoring 
requirements  may  no  longer  be 
necessary. 

Second,  the  compliance  sampling 
results  available  today  indicate  that  the 
number  of  drinking  water  sources 
contaminated  with  one  of  the  chemicals 
affected  by  these  changes  is  very  low 
As  noted  in  the  background  discussion, 
the  contamination  of  public  water 
systems  by  any  of  the  regulated  organic 
chemicals  in  the  systems  for  which 
sampling  data  was  provided  ranges  from 
5%  to  less  than  0.5  %,  and  averages  less 
than  1%. 

Third,  the  current  monitoring 
requirements  are  complex,  as  illustrated 
in  the  monitoring  decision  diagram  in 
Table  I.  above.  This  complexity'  is  the 
result  of  establishing  nationally  uniform 
monitoring  requirements  that  aocoimt 
for  the  differences  among  t>'pes  and 
sizes  of  systems  and  contaminants. 


36112 


Federal  Register  /  Vol.  62.  No.  128  /  Thursday,  July  3,  1997  /  Proposed  Rules 


There  are  sixty  four  chemicals,  thirty 
two  trigger  levels,  two  types  of  source 
water  (surface  water,  ground  water),  and 
two  sizes  of  systems  (greater  than  3,300, 
less  than  3.300). 

Fourth,  the  current  monitoring 
requirements  assume  that  all  systems 
are  vulnerable  to  contamination,  and 
require  each  system  to  sample  at 
relatively  high  frequencies,  unless  the 
Slate  reduces  the  sampling  frequency  by 
granting  a  sampling  waiver.  In  order  to 
provide  relief  to  systems  that  are  not 
vulnerable,  many  States  have  invested 
resources  to  design  and  implement 
sampling  waiver  programs.  That 
investment  will  now  assist  them  to 
narrow  the  focus  to  those  water  systems 
that  are  already  contaminated  or  at  risk 
of  contamination. 

Rather  than  initially  presuming 
vulnerability  of  all  systems.  States' 
screening  review  should  be  neutral,  but 
looking  to  good  scientific  data  from 
State  waiver  programs,  wellhead 
protection  programs,  source  water 
assessments,  and  the  like  for  a 
reasonably  substantive  basis  to  place 
systeins  in  the  "at  risk"  or  "not  at  risk" 
categories.  Under  today's  approach. 
States  would  now  review  the 
vulnerabiUty  of  their  systems  to  identify 
those  with  an  apparent  risk  of 
contamination.  States  would  schedule 
these  systems  for  increased  sampling 
according  to  the  degree  of  their 
vulnerability.  This  would  relieve  those 
systems  that  are  not  contaminated,  and 
that  have  little  risk  of  contamination,  of 
ciurent  burdens  and  complexity  by 
consolidating  and  reducing  the  standard 
samphng  frequency  for  all  contaminants 
and  all  classes  of  systems  to  a  minimum 
of  one  sample  every  five  years.  This  will 
reduce  the  State  resource  burden 
enough  to  allow  States  to  focus  on 
systems  that  need  to  sample  more 
frequently  than  every  five  years. 

EPA  believes  the  five  year  sampling 
period  is  protective  of  public  health, 
because  the  sampling  will  be  conducted 
daring  the  periods  of  greatest 
vulnerability,  because  the  States  will 
target  those  systems  that  are 
contaminated  or  at  risk  of 
contamination  to  sample  at  a  greater 
frequency  and  because  the  MCLs  of  the 
contaminants  affected  by  these  changes 
are  based  on  chronic  health  effects, 
which  for  most  of  the  contaminants 
covers  a  seventy  year  period.  The  five 
year  period  has  the  advantages  of 
coinciding  with  several  periodic, 
important  bases  for  developing  data  that 
will  inform  State  determinations, 
including:  (1)  the  five  year  time  of  travel 
adopted  by  many  State  Wellhead 
Protection  Programs  (WHPPs)  for 
delineating  Wellhead  Protection  Areas 


and  Source  Water  Protection  Areas,  (2) 
many  State  schedules  for  conducting 
sanitary  surveys  at  small  water  systems, 
and  (3)  the  cycle  for  updating  section 
305(b)  reports  which  inventory  the 
quality  of  the  nation's  surface  waters. 

The  chemical  monitoring  reform  work 
group  considered  other  time  periods  for 
the  frequency  of  the  default  sampling 
period  and  chose  five  years  for  the 
reasons  mentioned  above.  EPA  seeks 
comment  on  whether  the  Agency  should 
propose  a  shorter  or  longer  time  period 
and,  if  so,  why.  EPA  is  considering 
default  sampling  periods  ranging  from 
every  three  years  to  six  years. 

Shorter  periods,  such  as  three  years, 
may  appear  to  provide  nominally  more 
protection  than  the  five  year  period,  but 
would  require  more  State  resources  to 
administer  compliance  with  the  shorter 
time  frame  and  to  respond  to  a  higher 
demand  for  waivers  than  would  be  the 
case  under  the  five  year  period.  In  most 
cases,  these  additional  resources  would 
be  diverted  from  working  on  high 
priority  water  systems  i.e.,  those  that  are 
already  contaminated  or  at  risk  of 
contamination.  Thus,  it  is  not  clear  that 
a  shorter  time  frame  would 
automatically  result  in  greater 
protection. 

Six  years  may  appear  to  provide  more 
relief  than  five  years  for  systems  that 
have  little  risk  of  contamination.  That 
would  require  additional  State  resources 
to  develop  adequate  information  for  the 
"not  at  risk"  determinations  because,  as 
noted  above,  most  State  Wellhead 
Protection  Programs  are  referenced  to  a 
five  year  time  of  travel. 

F.  Detection  >  Vi  MCL 

Under  §  141.23  (e)  through  (f)  of  these 
changes,  if  any  contaminant  were 
detected  at  a  level  equal  to  or  greater 
than  V2  of  the  MCL,  the  system  would 
sample  according  to  a  schedule 
specified  by  the  State.  This  trigger  level 
was  selected  by  considering  the  need  to 
provide  an  adequate  margin  of  safety  in 
identifying  potential  MCL  exceedances 
before  they  occur,  the  capability  of 
laboratories  across  the  country  to 
identify  contamination  below  the  MCL, 
and  the  need  to  simplify  the  current 
requirements. 

When  contamination  is  detected  >  ^h 
of  the  MCL,  States  would  determine  the 
level  of  additional  monitoring  required 
to  fully  characterize  the  contamination. 
This  deference  to  State  discretion,  in 
scheduling  the  follow  up  sampling 
based  on  local  circumstances,  is  more 
effective  than  the  current  provisions  at 
detecting  MCL  exceedances  because  the 
sampling  schedule  most  likely  to 
eccurately  characterize  contamination 
depends  on  the  histcny  of  sampling 


results  at  the  sampling  point  and 
neighboring  points,  the  susceptibility  of 
the  water  supply  to  contamination,  the 
most  vulnerable  periods  of 
contamination,  and  local  commercial 
practices.  Today's  approach  would 
require  States  to  consider  those  factors 
in  establishing  follow  up  sampling 
schedules.  Today's  approach  would  also 
require  systems  that  exceed  the  MCL  to 
take  at  least  one  sample  during  each  of 
the  following  three  quarters.  And, 
whenever  the  levels  of  contamination 
may  vary  significantly  during  a  quarter, 
the  sampling  schedule  would  have  to 
account  for  the  expected  frequency  and 
ampUtude  of  that  variation. 

Under  the  current  monitoring 
requirements,  any  system  that  exceeds 
the  trigger  level  must  sample  every 
quarter.  There  is  no  requirement  for 
systems  to  follow  up  more  quickly  to 
characterize  the  contamination  and 
there  is  no  requirement  for  systems  to 
sample  during  the  periods  of  greatest 
vulnerability.  Therefore,  systems  could 
mischaracterize  the  extent  of 
contamination  imder  the  ciirrent 
requirements. 

The  trigger  level  in  these  changes  can 
be  explained  far  more  easily  than  the 
trigger  levels  under  the  current 
monitoring  requirements,  because  the 
new  trigger  level  would  always  be  based 
on  the  potential  for  exceeding  the  MCL. 
This  will  enhance  the  ability  of  States 
and  systems  to  assess  MCL  compUance, 
by  focusing  on  the  risk  of  MCL 
exceedances.  rather  than  trying  to  figure 
out  which  trigger  level  apphes  to  which 
contaminant. 

Under  the  current  requirements,  the 
trigger  level  for  organic  chemicals  is 
detection.  For  VOCs  the  detection  limit 
is  0.5ng/l,  and  for  SOCs  the  EPA 
specified  detection  limit  varies  by 
contaminant.  Thirty  nine  percent  of  the 
trigger  levels  for  all  organic  chemicals 
are  less  than  1%  of  the  MCL  and  fifty 
three  percent  of  them  are  less  than  5% 
of  the  MCL.  Because  all  sampling  under 
today's  approach  would  be  scheduled 
during  the  periods  of  greatest 
vulnerability,  the  sampling  results 
would  reflect  the  worst  case  level  of 
contamination.  Additionally,  all 
detections  must  be  reported  to  States 
under  today's  approach.  While  it  is  true 
that  detection  indicates  a  path  of 
contamination,  most  water  supplies  are 
not  subject  to  dramatic  fluctuations  in 
contamination  levels  and  such  low  level 
detections  rarely  signal  imminent 
exceedance  of  the  MCL,  at  least  in 
monitoring  samples  taken  during  the 
time  of  greatest  vulnerability.  Therefore, 
setting  the  trigger  level  at  VzMCL  would 
be  protective  of  public  health,  and 
would  minimize  the  chances  of 
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undetected  MCL  exceedances  during 
other  times  of  the  year. 

Under  the  current  requirements  for 
inorganic  chemicals  (IC)Cs),  systems  do 
not  have  to  begin  quarterly  sampling 
until  the  contaminant  exceeds  the  MCL. 
This  approach  would  be  protective  for 
naturally  occurring  contaminants, 
because  the  natural  levels  of  fluctuation 
are  usually  slight  and  slow  to  change. 
However,  when  these  chemicals 
contaminate  water  supplies  as  a  result 
of  human  activity,  the  levels  of 
fluctuation  and  time  periods  involved 
teed  to  mimic  those  of  organic 
chemicals.  Since  virtually  all  of  the 
I(X^  can  occur  as  a  result  of  human 
activity,  it  would  be  more  protective  to 
establish  a  trigger  level  below  the  MCL 
for  these  contaminants. 

In  summary,  it  is  EPA's  view  that  the 
trigger  level  in  these  changes  would:  (1) 
establish  a  uniform,  understandable  and 
practical  criterion  for  increased 
sampling  that  is  protective  of  public 
health;  and  (2)  strike  a  reasonable 
balemce  between  responding  to 
contamination  at  very  low  levels,  and 
taking  no  action  until  a  contaminant  has 
exceeded  the  MCL. 

EPA  is,  however,  seeking  comment  on 
alternatives  for  proposing  the  trigger 
levels,  recognizing  that  there  is  no 
perfect  level  for  any  one  contaminant 
imder  all  circumstances.  Three  of  the 
possible  alternatives  are:  (1)  1/2  of  the 
MCL  or  the  practical  quantitation  level 
(PQL),2*  whichever  is  higher;  (2) 
detection  of  the  contaminant;  and  (3) 
requiring  use  of  the  most  sensitive 
methods. 

(1)  Trigger=ViMCL  or  the  PQL. 
W^chever  Is  Higher 

This  option  would  have  the  benefit  of 
not  requiring  State  action  until  the  PQL 
has  been  exceeded.  This  means  there 
would  be  a  reasonable  degree  of 
certainty  that  a  quantifiable  level  of 
contamination  has  actually  occurred 
before  the  State  would  undertake  its 
review  to  establish  a  sampling 
fr^uency  based  on  the  specifics  of  the 
contamination.  For  twenty  five 
contaminants,^  however,  the  PQL 
equals  the  MCL.  Therefore,  this  option 
has  the  potential  problem  of 
inadequately  characterizing,  and  failing 


''The  PQL  ia  the  lowest  concentntion  at  which 
a  contaminant  can  be  reliably  measured. 

"  Antimony,  Thallium,  Alachlor,  BenxolalPyrene. 
Chlordane,  Oibromochloropropene,  Di{2- 
ethylhexyl)phthatate,  Ethylene-dibromida, 
Heptachlor,  Heptachlor  Epoxide, 
Haxachlorobenzene,  Lindane,  Polychlorinated 
BiphenyU,  Pentachlorophenol,  Toxaphene,  Dioxin. 
Benzene,  Carbon  Tetrachloride.  1,2-Dichloroethane, 
Dichloromethane,  1.2-Dichloropropane, 
Tetrachloroethylene,  1,1,2-Tricbloroethane, 
Trichloroethylene,  Vinyl  Chloride. 


to  responding  to,  contamination  until  it 
has  exceeded  the  MCL. 

(2)  Trigger=Detection 

This  option  would  offer  the  benefit  of 
providing  earlier  warning  of 
contamination  than  the  options  at 
higher  levels.  However,  a  trigger  lower 
than  Vz  of  the  MCL  may  not  provide  a 
real  benefit  in  identifying  potential  MCL 
exceedances,  because  contaminant 
levels  generally  take  many  months  to 
change  significantly.  Because  the  time 
of  greatest  vulnerability  generally 
indicates  the  maximum  level  of 
contamination,  this  option  would  have 
the  drawback  of  triggering  many  State 
reviews  where  MCL  exceedances  are 
imlikely,  and  would  therefore  impose  a 
burden  on  States  that  may  be 
unwarranted. 

This  option  also  raises  the  issue  of 
defining  a  detection.  Detection  should 
be  the  lowest  concentration  at  which  a 
laboratory  can  consistently  detect,  and 
correctly  identify,  individual 
contaminants  in  a  variety  of  drinking 
water  samples.  Detection  is  more 
difficult  in  dirty  water  than  in  clean 
water.  Detection  is  also  determined  by 
other  variables,  including  the  sensitivity 
of  the  analytical  method  used  for 
measurement,  the  sophistication  and 
age  of  the  laboratory  testing  equipment, 
and  the  training  and  expertise  of  the 
laboratory  staff.  Therefore,  detection 
wrill  vary  by  laboratory  and  by  system. 
EPA  has  not  established  SOC  detection 
criteria  for  laboratory  certification.  That 
issue  is  being  addressed  imder  the  new 
laboratory  performance  requirements 
described  below  in  section  IH.J. 

(3)  Require  Analytical  Methods  With  t}ie 
Most  Sensitive  Detection  Levels 

Under  this  option,  laboratories  would 
be  required  to  use  the  most  sensitive 
analytical  laboratory  method  for  each 
contaminant.  This  may  offer  some 
assurance  of  early  detection  of  low  level 
contamination.  However,  many  labs 
would  be  required  to  purchase  new 
equipment  to  run  these  methods.  This 
would  raise  the  cost  of  the  drinking 
water  program  for  all  systems,  and 
could  create  a  lab  capacity  problem,  if 
many  labs  are  imable  to  secure  the 
necessary  fimding  i.e.,  there  would  be 
fewer  certified  laboratories  (and 
possibly  an  inadequate  number)  to 
conduct  compliance  analyses.  As  more 
contaminants  become  regtilated,  more 
new  equipment  would  have  to  be 
purchased.  That  would  further  raise  the 
cost  of  the  program,  and  could  make  the 
lab  capacity  problem  worse.  Finally, 
due  to  the  variability  of  laboratory 
expertise,  some  laboratories  using  the 
most  sensitive  methods  may  operate  at 


higher  (less  sensitive)  detection  levels 
than  are  routinely  achieved  by  other 
laboratories^vith  more  skillful 
personnel,  who  are  using  ostensibly  less 
sensitive  analytical  methods. 

G.  MCL  Violation  Determinations 

Under  §  141.23(g)  of  these  changes,  all 
MCL  violations  would  be  determined  by 
the  average  annual  concentration  of  the 
contaminant.  This  is  very  similar  to  the 
current  provisions  for  determining 
violations  when  the  system  has  been 
sampling  at  a  quarterly  frequency  i.e., 
MCL  violations  are  based  on  the 
running  annual  average  of  the  prior 
year's  sampling  results.  Under  today's 
approach,  all  MCL  violations  would  be 
determined  by  the  average  of  four 
consecutive  quarterly  values,  beginning 
with  the  quarter  in  which  the  initial 
MCL  exceedance  occurs.  2*  The  States 
would  schedule  the  sampling  in  each 
subsequent  quarter  to  include  the 
periods  of  greatest  vulnerability  during 
that  quarter.  Each  quarterly  value  would 
be  determined  by  the  time  balanced 
average  of  all  samples  taken  in  that 
quarter  i.e.,  the  State  would  divide  each 
quarter  into  equal  segments,  and  use  the 
average  of  the  sampling  results  from 
each  segment  to  calculate  the  quarterly 
value.  By  limiting  the  annual 
calculation  to  four  quarterly  values,  we 
would  avoid  skewing  the  annual 
average  to  the  periods  of  highest 
sampling  frequency. 

For  example,  a  State  might  divide  a 
quarter  into  one  month  segments.  The 
State  might  then  schedule  only  one 
sample  during  each  of  the  two  months 
considered  low  vulnerability  segments, 
and  ten  samples  (three  days  apart) 
during  the  month  it  considers  to  be  the 
high  vulnerability  segment.  The  ten 
samples  from  the  high  vulnerability 
month  would  be  averaged  to  provide  a 
single  data  point  for  that  segment.  The 
quarterly  value  would  be  the  average  of 
the  three  monthly  data  i>oints.  The  State 
may  require  only  one  sample  during 
those  quarters  in  which  the  contaminant 
concentration  is  not  expected  to  vary 
significantly. 

This  process  of  segmentation  would 
accomplish  three  objectives.  (1)  It  would 
yield  an  annual  value  representative  of 
the  average  annual  contaminant 
concentration  that  includes 


'^  Sometimes,  the  MCL  exceedance  may  occur  at 
the  end  of  a  quarter,  and  therefore,  may  not  be 
representative  of  a  time  balanced  average  of 
multiple  lamplet  taken  throughout  the  quarter.  In 
this  case,  the  State  should  choose  to  begin 
calculating  the  annual  average  concentration  in  the 
quarter  following  the  quarter  in  tvhich  the  initial 
MCL  exceedance  occurred,  so  that  the  MCL 
compliance  determination  is  based  on  four 
consecutive  quarterly  values  that  are  representative 
of  each  quarter. 
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representation  from  the  periods  of 
highest  concentration.  (2)  As  mentioned 
above,  it  would  avoid  unduly  skewing 
the  annual  average  to  the  sampling 
results  showing  the  highest 
concentrations.  (3)  It  would  prevent 
systems  from  using  periods  of  low 
concentration  to  load  up  on  the 
sampling  results  that  would  cast  a 
downward  bias  onto  the  aiuiual  average. 

If  the  average  of  one  or  more  quarters 
would  cause  the  average  annual 
concentration  to  exceed  the  MCL,  the 
system  would  be  in  violation  of  the 
MCL  from  the  end  of  that  quarter.  This 
assures  that  compliance  determinations 
would  be  made  as  soon  as  the  average 
armual  contaminant  levels  can  be 
established  as  >  MCL.  but  not  until 
then. 

EPA  also  seeks  comment  on  whether 
systems  failing  to  comply  with  a  State 
schedule  to  characterize  contamination 
after  an  MCL  exceedance  should  be 
required  to  notify  the  public  of  a 
potential  MCL  violation.  Specifically, 
EPA  is  considering  a  provision  that 
would  require  any  system  that  has 
exceeded  the  MCL,  and  subsequently 
failed  to  comply  with  a  State  schedule 
to  fully  characterize  the  average  aimual 
contamination  levels,  to  issue  a  public 
notice  under  §  141.32  within  30  days  of 
its  failure  to  comply  with  the  State 
sampling  schedule. 

Tnis  notice  would  include  the  health 
effects  language  under  §  141.32  for  the 
contaminant  exceeding  the  MCL,  and 
would  further  state  (a)  that  the  MCL  has 
been  exceeded,  (b)  that  an  MCL 
violation  is  based  on  the  average  annual 
level  of  contamination,  (c)  that  the 
sampling  schedule  to  effectively 
characterize  the  average  annual  level  of 
contamination  is  based  on  local 
circumstances  of  contaminant 
fluctuation,  and  (d)  that  the  system  has 
failed  to  comply  with  the  State  sampling 
schedule  to  determine  whether  the 
system  is  in  violation  of  the  MCL. 
Failure  to  issue  a  public  notice  in 
accordance  with  these  requirements 
would  be  a  violation  of  the  Safe 
Drinking  Water  Act. 

H.  Laboratory  Certification  Criteria 

The  quality  control  provisions 
associated  with  measuring  the 
chemicals  covered  by  these  changes,  the 
approved  analytical  methods  for 
measuring  compliance  with  the  MCL, 
and  the  Performance  Evaluation  (PE) 
acceptance  limits  for  those 
contaminants,  would  be  consolidated  in 
EPA  Technical  Criteria  Document  for 
the  Analysis  of  Selected  Chemical 
Contaminants  in  Drinking  Water  (i.e.  the 
EPA  Technical  Criteria  Document) 
incorporated  by  reference  under 


§  141.23(j).  A  copy  of  this  docimient  is 
attached  to  this  discussion  as  Appendix 
A,  so  the  reader  may  review  its 
provisions  in  conjunction  with  the  other 
provisions  of  this  document.  This 
subsection  would  specify  that  all 
samples  must  be  analyzed  by 
laboratories  certified  by  EPA  or  by  the 
State,  and  that  the  State  or  EPA  may 
suspend  or  revoke  a  laboratory's 
certification  for  failure  to  achieve  the 
prescribed  operating  requirements  and 
standards.  This  provision  would 
supersede  §  141.28  for  lab  certification 
under  §141.23. 

The  incorporation  by  reference  of  the 
EPA  Technical  Criteria  Document  into 
the  Federal  Regulations  means  that  the 
requirements  in  the  technical  document 
would  be  part  of  the  regulations  and 
would  be  fully  enforceable.  The  reason 
for  moving  the  laboratory  provisions 
into  a  separate  document  is  that  the 
audience  for  these  requirements  is 
different  than  the  audience  for  the 
general  program  monitoring 
requirements.  State  program  managers, 
their  staff  and  EPA  Regional  Office 
program  coordinators  are  interested  in 
the  program  requirements  described  in 
these  draft  changes.  The  Stati;  laboratory 
certification  officers.  State  lab  directors, 
EPA  Regional  Office  laboratory 
certification  officers  and  private  lab 
persoimel  are  mainly  interested  in  the 
highly  technical  requirements 
pertaining  to  laboratory  measurement  of 
chemicals.  A  technical  manual  is  a 
much  better  format  for  system 
technicians  and  laboratory  analysts  who 
need  an  operational  reference 
document. 

With  the  exception  of  four  changes 
described  below,  and  highlighted  in  the 
text  of  the  criteria  document  (Appendix 
A),  the  laboratory  requirements  in  this 
document  are  the  seune  as  the  current 
laboratory  requirements  (see  40  CFR 
Sections  141.23-24).  Since  those 
provisions  have  already  undergone 
notice  and  comment,  EPA  is  not 
opening  those  provisions  for  further 
public  comment  today.  EPA  is 
describing  the  current  requirements  in 
this  preeunble  (1)  So  the  reader  can 
better  understand  how  today's  approach 
would  fit  into  the  total  structure  of 
laboratory  requirements;  and  (2)  because 
these  requirements  are  being 
consolidated  from  several  parts  of  the 
ciurent  rule  into  the  technical  criteria 
docimient  identified  above. 

In  a  concurrent  effort  to  the 
development  of  today's  approach,  EPA 
has  been  reviewing  several  inexpensive 
methods  for  detecting  and  measuring 
drinking  water  contaminants.  These  are 
generally  referred  to  as  immuno-assays. 
or  immuno-assay  kits.  They  cost  about 


$15  to  $30  a  test,  which  is  much  less 
than  some  of  the  methods  currently 
approved,  which  can  cost  up  to  several 
hundred  dollars.  EPA  requests  comment 
on  the  following  concepts. 

(1)  EPA  has  long  required  that 
laboratories  pass  performance 
evaluation  (PE)  samples  within 
prescribed  acceptance  limits,  but  has 
not  specified  a  frequency  for  these  tests. 
All  States  require  labs  to  pass  these  PE 
tests  at  least  every  year,  and  EPA 
believes  that  is  an  appropriate 
requirement.  These  changes  would 
adopt  the  universal  State  requirement 
for  laboratories  to  successfully  analyze 
PE  samples  at  a  minimum  of  once  each 
year  as  provided  by  EPA,  the  State,  or 
other  parties  that  have  been  approved 
by  the  State  or  EPA. 

(2)  Under  the  current  requirements  of 
EPA's  methods,  laboratories  using  a 
method  for  the  first  time  must  calculate 
their  method  detection  limits  (MDL)  for 
each  contaminant  covered  by  that 
method.  However,  there  are  no 
parameters  for  the  time  frame  over 
which  the  MDL  samples  must  be 
analyzed.  Therefore,  EPA  is  considering 
proposing  that  the  extraction  and 
analysis  of  the  MDL  samples  must  be 
performed  over  a  period  of  at  least  three 
days.  This  same  procedure  was  adopted 
under  the  Information  Collection  Rule 
(61  FR  24354,  May  14, 1996),  because 
EPA  believes  that  this  procedure  results 
in  a  more  realistic  MDL  determination. 

(3)  Under  the  current  requirements  of 
EPA  methods,  laboratories  must  analyze 
a  laboratory  fortified  blank  (LFB)  with 
each  batch  of  samples.  LFBs  are  quality 
control  samples  of  purified  water  with 
known  concentrations  of  certain 
contaminants  (i.e.,  the  regulated 
contaminants  affected  by  these  changes) 
that  are  subjected  to  laboratory  analysis, 
as  a  check  on  the  reliability  of  the 
results  produced  from  real  world 
samples  of  unknown  contaminant 
concentrations.  The  requirements  for 
LFBs  are  specified  in  the  individual 
EPA  methods,  which  labs  must  follow. 
Most  EPA  methods  require  laboratories 
to  analyze  LFBs  at  a  concentration  equal 
to  ten  times  the  method  detection  limit 
(MDL),  ten  Umes  the  estimated 
detection  limit  (EDL),  or  at  a  mid-point 
of  the  measurement  calibration  curve. 

Under  these  changes,  laboratories 
would  have  to  analyze  a  subset  of  these 
LFBs  at  the  trigger  level  of  V2  of  the 
MCL  or  less,  and  at  the  level  used  to 
calculate  the  laboratory  MDL.  A  record 
of  the  results  of  each  LJ'B  would  have 
to  be  maintained  until  the  next  State 
certification  audit  or  for  five  years — 
whichever  is  longer,  and  would  be 
available  to  the  State  upon  request. 
States  would  make  these  records 
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available  to  EPA  upon  request. 
Generally,  the  analyses  of  LFBs  at 
specified  concentrations  would  not 
affect  the  regulatory  burden  under  the 
current  requirements,  because  those 
analyses  must  be  performed  anyway  and 
the  cost  of  performing  an  analysis  at  one 
contaminant  level  is  usually  the  same  as 
performing  it  at  another  level.  However, 
EPA  seeks  comment  on  whether 
running  LFBs  at  these  levels,  which  may 
be  lower  than  the  current  customary 
levels,  would  result  in  a  significant 
increase  in  the  incidence  of 
recalibrating  or  fine  tuning  the 
laboratory  measuring  equipment  and 
whether  that  would  result  in  a 
significant  increase  in  laboratory 
operating  costs. 

The  record  of  each  laboratory's 
operational  sensitivity  at  the  trigger 
level,  and  the  level  used  to  calculate  the 
MDL,  would  serve  the  following 
objectives.  One,  the  records  would 
provide  a  means  for  States  to  assure  that 
laboratory  performance  is  sufficiently 
reliable  to  protect  public  hecdth.  Two,  a 
statistical  analysis  of  these  records 
would  provide  the  basis  for  States  or 
EPA  to  establish  uniform  performance 
criteria  at  these  levels. 

These  changes  would  require 
laboratories  to  analyze  an  LFB  at  V2  of 
the  MCL  or  less  at  least  once  per  week 
during  any  week  in  which  drinking 
water  compliance  samples  are  analyzed. 
This  provision  would  provide  an 
ongoing  check  on  the  reliability  of  each 
laboratory's  ability  to  identify 
contamination  at  the  trigger  level.  These 
changes  would  also  require  laboratories 
to  analyze  at  least  one  LFB  per  month 
at  the  concentration  that  was  used  to 
calculate  the  MDL,  during  any  month  in 
which  drinking  water  compliance 
samples  are  analyzed.  The  pmpose  of 
this  is  to  maintain  an  ongoing  record  of 
each  laboratory's  ability  to  detect  low 
level  contamination. 

It  is  important  to  characterize  what 
"no  detection"  means  for  each 
laboratory,  because  the  systems  that 
contract  with  each  laboratory  will  be 
reporting  all  detections  to  the  State.  The 
States  will  be  making  system  targeting 
decisions  and  sampling  waiver 
determinations  based  in  part  on  whether 
or  not  contamination  has  been  detected 
at  the  sampling  point.  For  this  reason, 
today's  approach  is  considering 
requiring  laboratories,  as  a  condition  of 
certification,  to  maintain  records  of 
these  analyses  in  the  format  in 
paragraph  IV  of  the  technical  criteria 
document,  at  least  imtil  the  next  State 
certification  audit  report  has  been 
completed. 

(4)  These  changes  would  set  the 
trigger  for  polychlorinated  bipbenyls 


(PCBs)  at  0.00025  mg/L  (i.e.,  ^/z  of  the 
MCL),  measxired  as  decachlorobiphenyl. 
However,  the  approved  PCB  screening 
methods  in  the  technical  criteria 
document  that  determine  whether  or  not 
the  trigger  level  has  been  exceeded  do 
not  measure  decachlorobiphenyl.  They 
measure  Aroclors,the  values  for  which 
can  be  converted  to  decachlorobiphenyl 
using  the  conversion  table  under 
paragraph  m.A.  of  the  technical  criteria 
document.  Laboratories  must  use  one  of 
the  EPA  approved  screening  methods  in 
analyzing  LJBs  at  the  trigger  level  for 
PCBs, 

/.  New  Systems  and  New  Sources 

Under  §  141.23(k)  of  these  changes, 
any  public  water  system  or  source  of 
water  supplying  a  public  water  system 
that  begins  operation  after  (the 
publication  date  of  the  final  rule), 
would  have  to  demonstrate  compliance 
with  all  applicable  MCLs  in  this  part 
within  a  period  of  time  specified  by  the 
State,  unless  the  State  waives  testing  for 
certain  contafTiinants  in  accordance 
with  its  approved  waiver  process. 

/.  Sample  Compositing 

The  current  requirements  allow 
systems  to  combine  two  to  five  samples 
before  they  are  analyzed  for 
contamination.  This  feature  allows 
systems  to  reduce  sampling  costs  by  half 
or  more,  depending  upon  the  number  of 
samples  composited.  However,  this 
feature  may  allow  contamination  to  go 
imdetected,  where  the  contamination  in 
one  sample  is  masked  by  dilution  from 
the  other  samples.  In  an  extreme  case, 
contamination  at  the  MCL  in  one 
sample  could  be  invisible  to  the 
laboratory  analysis,  where  it  is  masked 
by  four  clean  samples  and  where  the 
laboratory  detection  sensitivity  is 
hovering  at  or  just  above  one  fifth  of  the 
MCL. 

For  this  reason,  EPA  is  considering 
whether  to  discontinue  its  use.  Some 
States,  however,  have  expressed  an 
interest  in  continuing  compositing 
under  conditions  that  would  assure  the 
same  levels  of  detection  sensitivity  as 
those  available  for  single  sample 
analyses.  EPA  is  open  to  suggestions  to 
allow  sample  compositing  in  the  limited 
cases  where  the  criteria  for  single 
sample  aiudysis  would  not  be  sacrificed. 

Commenters  wishing  to  allow  systems 
to  use  sample  compositing  under 
Chemical  Monitoring  Reform  should 
identify  which  contaminants  would  be 
covered,  the  single  sample  detection 
criterion  the  State  would  establish  for 
each  contaminant,  and  explain  how  the 
detection  criteria  would  be  enforced  for 
both  single  sample  analyses  and 
composited  sample  analyses.  The  single 


sample  detection  criterion  should  be 
sufficiently  far  below  the  trigger  level  of 
V2  of  the  MCL  as  to  assure  that 
qiiantitation  at  ^/z  of  the  MCL  will  be 
within  reasonable  precision. 

That  requirement  will  probably 
eliminate  many  contaminants  as 
candidates  for  compositing,  because  the 
composite  sample  detection  criteria 
must  be  consistent  with  the  single 
sample  criterion  i.e.,  if  the  State  sets  the 
single  sample  detection  criterion  at  one 
tenth  of  the  MCL  (five  times  lower  than 
the  quantitation  at  '/i  of  the  MCL),  the 
detection  criterion  for  a  composite  of 
two  samples  would  be  one  twentieth  the 
MCL  (i.e.,  */^  the  single  sample  detection 
criterion)  and  it  would  be  one  fortieth 
of  the  MCL  iat  a  composite  of  four 
samples,  etc. 

K.  Records  Kept  by  States 

40  CFR  142.14(d)  (4)  through  (5) 
requires  States  to  keep  records  of 
vulnerability  and  monitoring  decisions. 
This  docmnent  clarifies  these  provisions 
by  describing  examples  of  the  most 
recent  vulnerability  decisions  and 
monitoring  frequency  decisions.  Under 
§  142.15(d)(4),  the  most  recent  State 
decisions  include  those  related  to 
targeting  systems  for  increased  sampling 
and  those  involving  sampling  points 
that  have  exceeded  the  trigger  level. 
Under  §  142.15(d)(5j,  records  of  the 
most  recent  monitoring  frequency 
decisions  include  those  based  on  the 
targeting  and  vulnerabihty 
determinations  identified  above. 
Included  in  the  records  would  be  the 
data  that  States  used  in  making  these 
decisions. 

L  Special  State  Primacy  Requirements 

Under  Section  1413(c)  of  the  Safe 
Drinking  Water  Act,  as  amended,  a  State 
that  has  primary  enforcement  authority 
for  all  drinking  water  regulations,  would 
have  interim  primacy  for  Chemical 
Monitoring  Reform  begiiming  on  the 
date  the  State  submits  its  regulations 
and  a  complete  primacy  appUcation  to 
EPA,  and  ending  when  the 
Administrator  makes  a  determination  of 
the  primacy  application 

State  prt^am  revisions  would 
include:  (1)  the  State's  regulations  or 
impl«nenting  provisions  under  §§  141.2 
and  141.23.  (2)  the  State  Targeting  Plan 
described  below;  and  (3)  State's 
certification  that  its  program,  including 
the  tai^geting  plan,  is  enforceable  under 
State  law.  Once  adopted,  the  State 
program  must  operate  in  accordance 
with  §§  141.2  and  141.23,  the  approved 
State  Targeting  Plan,  and  the  provisions 
of  §  142.16(e)(3)  for  acheduhng 
sampling  when  contaminants  are 
detected  ^  V2  of  the  MCL. 
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1.  Implementing  Provisions 

The  implementing  provisions  under 
Part  141  are: 
§141.2    Definitions 
§  141.23(a)    General  (types  of  systems 

affected) 
§  141.23(b)    Sampling  Points 
§  141.23(c)    ResponsibiUty  to  Provide 

Information 
§  141.23(d)    Mandatory  Monitoring 
§  141.23(e)    Detection  >»/2  of  the  MCL 
§141.23(0    Detection  >  MCL 
§  141.23(g)    Violation  Determinations 
§  141.23(h)    Laboratory  Certification 

Criteria 
§  141.23(i)    New  Systems  &  New 

Sources 
Under  §  141.23  (e)  through  (f)  of  these 
changes,  whenever  a  system  detects  a 
contaminant  at  a  concentration  equal  to 
or  greater  than  the  draft  trigger  level  of 
'/z  of  the  MCL,  the  system  would  be 
required  to  sample  at  an  increased 
frequency  as  directed  by  the  State.  If  a 
contaminant  exceeds  the  MCL,  the 
system  must  take  at  least  one  sample  per 
quarter  for  the  following  three  quarters, 
in  addition  to  any  additional  samples 
required  by  the  State  to  assure  that  the 
average  annual  level  of  contamination  is 
fully  characterized.  State  decisions  must 
be  documented  in  writing. 

States  would  be  required  under 
§  142.16(e)(3)  of  these  changes  to 
include  specific  factors  in  their  review 
of  these  detections,  including:  (i)  The 
history  of  sampling  results  for  the 
sampling  point  and  for  neighboring 
sampling  points;  (ii)  The  susceptibility 
of  the  water  supply  to  contamination; 
(iii)  The  periods  most  vulnerable  to 
contamination  for  the  sampling  point; 
(iv)  The  contaminant's  solubility  and 
other  characteristics;  and  (v)  The 
agricultural  and  commercial  practices, 
and  the  efficacy  of  any  source  water 
protection  measures  that  have  been 
enactjd,  within  the  source  water  review 
area.  Further,  States  would  have  to 
account  for  the  estimated  frequency  and 
ampUtude  of  contaminant  fluctuation  in 
each  sampling  schedule. 

2.  State  Targeting  Plans 

Under  today's  approach.  States  would 
identify  those  systems  that  need  to 
sample  more  frequently  than  every  five 
years  based  on  local  vulnerability,  and 
every  system  scheduled  by  the  State  to 
sample  more  frequently  than  every  five 
years  under  §  141.23(d),  must  do  so. 
Systems  must  also  sample  during  the 
periods  of  greatest  vulnerability  as 
designated  by  the  State.  Under 
§  142.16(e)(2),  States  would  be  required 
to  describe  their  strategy  for 
implementing  this  flexibiUty  in  a  State 
Targeting  Plan. 


Specifically,  a  State  Targeting  Plan 
would  describe  the  State's  plans  to 
screen  all  systems  to  identify  vulnerable 
systems  and  the  sampling  points  that 
need  to  sample  more  frequently  than 
once  every  five  years,  for  determining 
the  frequency  of  sampling  based  on  the 
degree  of  vulnerability,  and  for  updating 
the  State's  hst  of  targeted  sampling 
points  based  on  changing  information. 
The  targeting  plan  would  also  describe 
the  factors  the  State  would  consider  in 
determining  the  periods  of  greatest 
vulnerability  and  for  scheduling  the 
time  of  year  and  fi^uency  at  which 
each  system  must  sample. 

A  State  targeting  plan  would  also 
indicate  that  the  State  may  require  a 
system  to  sample  more  frequently  than 
every  five  years,  at  a  minimum,  based 
on  any  one  or  a  combination  of  the 
following  factors:  (1)  the  fate  and 
transport  of  a  contaminant;  (2)  any 
agricultural,  commercial  or  industrial 
activity  in  the  source  water  review  area; 
(3)  the  susceptibility  of  the  source  water 
to  contamination;  or  (4)  the  results  of 
source  water  assessments  conducted 
under  section  1453  of  the  Safe  Drinking 
Water  Act.  States  may  list  additional 
factors  upon  which  they  would  require 
a  system  to  sample  more  frequently  than 
every  five  years,  and  States  may 
subsequently  require  systems  to  sample 
more  frequently  than  every  five  years 
based  on  a  factor  not  Usted  in  its 
targeting  plan. 

Finally,  each  State  would  provide  the 
EPA  Regional  Administrator  with  its 
initial  list,  or  categorical  description,  of 
systems  that  it  has  targeted  to  sample 
more  frequently  than  every  five  years, 
within  one  year  after  it  has  submitted  a 
complete  primacy  revision  application 
to  EPA.  States  would  be  required  to 
update  this  list  aimually,  and  to  make 
it  available  to  the  pubUc  upon  request. 
EPA  seeks  comment  on  whether  one 
year  (which  is  in  addition  to  the  time 
prior  to  the  submission  of  the  State's 
primacy  revision  appUcation)  is 
sufficient  time  for  the  screening 
decisions,  or  whether  a  different  period 
is  appropriate  for  States  to  inform  all  of 
their  systems  of  their  individual 
sampling  schedules.  EPA  also  seeks 
conunent  on  whether  to  require  systems 
to  continue  sampling  in  accordance 
with  their  current  schedules  until  the 
State  has  informed  them  of  its  screening 
and  monitoring  decisions. 

EPA  is  considering  another  option  to 
the  version  described  above.  The  second 
version  includes  the  approach  above, 
and  would  also  require  States  to 
specifically  target  systems  served  by 
surface  water,  or  by  ground  water  under 
the  direct  influence  of  surface  water,  to 
sample  more  frequently  than  every  five 


years,  unless  (or  until)  the  State 
determines  that  increased  sampling  is 
not  required  based  on  the  degree  of  an 
individual  system's  vulnerability  to 
contamination  (e.g.,  the  contaminant  is 
not  used  in  the  source  water  review 
area),  or  based  on  a  finding  that  the  risk 
posed  by  such  levels  of  contamination 
is  not  significant.  This  provision  would 
establish  a  presumption  of  viilnerability 
for  surface  water  systems,  and  for 
ground  water  systems  under  the  direct 
influence  of  surface  water,  because  of 
their  inherent  susceptibility  to 
contamination,  and  regardless  of  the 
presence  or  absence  of  potential 
contamination  sources  in  the  Watershed 
k  Recharge  Area. 

EPA  also  seeks  comment  on  whether 
the  initial  detection  of  a  contaminant 
within  the  source  water  review  area 
should  be  an  alternative  basis  for  the 
presumption  of  vulnerability.  This 
criterion  would  apply  to  any  detection 
bom  the  most  recent  round  of  sampling 
that  has  not  been  discarded  as  a  false 
detection  in  accordance  with  Slate 
sampling  confirmation  procedures.  The 
presumption  would  not  apply  to 
detections  for  which  the  soiuces  of 
contamination  have  been  identified,  and 
the  health  risk  posed  by  the 
contamination  has  been  described,  to 
the  satisfaction  of  the  State. 

3.  State  Certification 

The  requirement  for  States  to  certify 
that  their  program  revisions  are  fully 
enforceable  under  State  law  is  not  new, 
but  the  significance  of  the  certification 
under  these  changes  would  be  greater 
than  usual.  In  reviewing  State  primacy 
programs  and  certifications,  EPA  would 
give  special  attention  to  the  State's 
authority  to  impose  and  enforce 
requirements  for  individual  systems  to 
sample  more  frequently  than  every  five 
years,  and  to  sample  during  the  periods 
of  greatest  vulnerability. 

4.  Oversight  of  State  Decisions 

There  would  be  two  avenues  for  EPA 
intervention  into  State  chemical 
monitoring  decisions,  short  of  initiating 
primacy  withdrawal.  The  first  method  is 
provided  by  section  1431(a)  of  the  Safe 
Drinking  Water  Act,  whidi  authorizes 
EPA  to  take  such  actions  as  necessary  to 
protect  pubhc  health,  whenever  a 
contaminant  may  present  an  imminent 
and  substantial  endangerment  to  public 
health.  EPA  may  exercise  this  option 
imder  the  appropriate  circiunstances, 
without  regard  to  any  other  provision  in 
these  draft  changes.  For  circ\unstances 
that  do  not  warrant  a  finding  of 
imminent  and  substantial 
endangerment,  EPA  would  rely  on  40 
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CFR  142.18,  as  presented  in  this 
document. 

Section  142.18  of  the  current 
regulations  authorize  an  EPA  Regional 
Administrator  to  annul  State  sampHng 
waiver  determinations.  This  section 
provides  EPA  with  an  alternative  to 
primacy  withdrawal,  if  EPA  should  find 
a  pattern  of  State  decisions  that  are 
contrary  to  the  approved  State  program. 
In  today's  action,  EPA  is  considering 
increasing  the  Ust  of  State  decisions  in 
which  a  Regional  Administrator  can 
intervene  to  include  (1)  the  absence  of 
State  action  to  require  increased 
monitoring  under  §§  141.23  (c)  through 
(g)  and  (2)  State  decisions  to  grant 
monitoring  rehef  under  section  1418  of 
the  Safe  Drinking  Water  Act.  EPA  could 
issue  a  monitoring  order  to:  annul  a 
State  waiver;  annul  a  State  surrogate 
sampling  point  designation;  annul  a 
State  monitoring  rehef  decision  made 
pursuant  to  section  1418  of  the  SDWA; 
or  make  a  determination  to  increase 
monitoring  in  the  absence  of  State 
action.  EPA  seeks  comment  on  which  of 
these  State  decisions  the  Regional 
Administrators  should  be  authorized  to 
annul  in  addition  to  waivers. 

Neither  the  current  provisions,  nor 
the  possible  changes  described  above 
are  intended  to  authorize  regular, 
random  or  arbitrary  EPA  intervention  on 
individual  State  monitoring  decisions. 
They  are  intended  to  authorize  an 
appropriate  EPA  response  to  a  pattern  of 
State  decisions  which  conflict 
substantially  with  the  bases  in  an 
approved  program  on  which  the  State 
has  agreed  to  make  those  decisions.  The 
EPA  monitoring  order  would  be  based 
on  a  failure  by  the  State  to  implement 
its  approved  program,  and  would  take 
effect  only  after  public  notice  and 
comment.  This  provision  is  a  safisty 
valve  that  would  provide  for  EPA 
action,  short  of  primacy  withdrawal,  in 
the  face  of  a  State's  abuse  of  its 
discretion. 

Finally,  as  explained  in  the  overview 
of  this  dociunent,  EPA  expects  most 
States  to  support  today's  approach  to 
reform  the  chemical  monitoring 
requirements.  However,  as  showm  in  the 
table  below,  some  provisions  in  the 
current  requirements  are  more  stringent 
and  some  are  less  stringent.  EPA 
considers  the  current  monitoring 
requirements,  that  were  published  (Hi 
January  30. 1991  and  that  have  been 
adopted  by  all  States,  to  be  as  stringent, 
taken  as  a  whole,  as  the  provisions  in 
this  dociunent.  Therefore,  EPA  is 
considering  allowing  States  to  continue 
operating  under  the  current 
requirements  indefinitely.  EPA  seeks 
comment  on  allowing  States  to  continue 


imder  the  current  requirements,  if  they 
prefer  to  do  so. 

M.  5afe  Drinking  Water  Act 
Amendments 

Prior  to  the  enactment  of  the  Safe 
Drinking  Water  Act  (SDWA) 
Amendments  of  1996,  Chemical 
Monitoring  Reform  (CMR)  was 
envisioned  as  a  free-standing  initiative 
for  monitoring  revision  and  burden 
reduction.  During  the  development  of 
CMR,  Section  1418(b)  of  the  SDWA 
Amendments  directed  EPA  to  publish, 
by  Augiist  6, 1997,  guidance  for 
"Permanent  Monitoring  Rehef  (PMR). 
This  PMR  would  authorize  States  to 
provide  "tailored  alternative  monitoring 
requirements"  for  pubhc  water  systems 
upon  completion  of  source  water 
assessments  in  States  with  approved 
programs  under  Section  1453  of  the 
SDWA  Amendments.  This  notice 
describes  in  detail  below  the 
relationship  between  potential 
characteristics  of  CMR,  PMR,  and  the 
source  water  assessment  activities  that 
are  required  by  the  SDWA 
Amendments. 

As  described  below.  Section  1418(b) 
authorizes  PMR's  features  for 
monitoring  flexibility  to  be  broader  in 
coverage  than  CMR  was  framed  to  be.  If 
EPA  develops  two  parallel  programs  for 
monitoring  reUef,  there  could  he 
substantial  potential  for  confusion, 
overlap,  conflict,  and  unnecessary 
expenditure  of  scarce  resources.  EPA 
beUeves  that  Section  1418(b)  directs 
EPA  to  frame  PMR  as  a  broad  program 
for  monitoring  relief.  To  implement  the 
Amendments  effectively  and  efficiently, 
EPA  must  examine  the  actions  it  is 
required  to  take  under  the  PMR 
provisions  of  the  Amendments,  and 
ensure  that  its  exercise  of  discretion  to 
frame  C\0^  complements  rather  than 
comphcates  the  implementation  of  PMR 
by  States  and  pubhc  water  systems. 

Today  EPA  provides  (1)  advance 
notice  of  its  intent  to  revise  current 
monitoring  regulations  to  provide  for 
targeted,  heightened  monitoring  for 
systems  at  risk  of  contamination  and  a 
new,  simphfied  framework  of  reduced 
monitoring  for  systems  not  at  risk 
(CMR),  and  (2)  draft  guidelines  for  PMR 
which  would  include  additional  burden 
reduction  features.  This  advance  notice 
is  being  provided  in  this  form  for  two 
reasons.  First,  while  it  might  have  been 
possible  to  frame  this  entire  monitoring 
initiative  as  PMR  under  SDWA  Section 
1418(b),  EPA  has  decided  to  issue  these 
proposals  as  two  joint  elements — PMR 
and  CMR.  EPA  developed  CMR  in 
consultation  with  many  members  of  the 
drinking  water  community  over  a  period 
of  nearly  two  and  a  half  years,  most  of 


which  pre-dated  the  enactment  of  the 
SDWA  Amendments  of  1996.  Congress 
was  aware  of  the  CMR  process  when  it 
enacted  additional  relief  in  the  form  of 
PMR.  EPA  beUeves  separate  approaches 
best  meshes  the  expectations  for  CMR, 
and  its  responsibiUties  under  the  1996 
Amendments  for  PMR. 

Second,  this  notice  contains  what 
EPA  beheves  to  be  a  reascmable  and 
coherent  ahgnment  of  the  several 
components  of  a  more  flexible  but 
potentially  more  protective  monitoring 
regime.  Under  the  approach  in  this 
notice.  States  can  choose  to  retain  their 
approved  primacy  regulations  for  the 
current  monitoring  framework  for  Phase 
n  and  Phase  V  chemical  monitoring, 
and  adopt  (or  not,  if  they  choose)  the 
burden  reduction  features  of  PMR 
(additional  waiver  authority,  surrogate 
sampling,  reduced  nitrate  sampling)  Or, 
they  can  choose  to  adopt  CMR  as  their 
new  primacy  regulation  for 
monitoring — which  includes  CMR's 
basic,  simplified  monitoring  framework 
and  its  provisions  requiring  targeted 
monitoring  for  systems  at  risk  of 
contamination — and  adopt  (or  not)  the 
biuxlen  reduction  featiu^es  of  PMR. 

EPA  recognizes  that  if  a  State  adopts 
CMR  before  it  obtains  approval  of  its 
Source  Water  Assessment  Program  and 
source  water  assessments  are  completed 
for  individual  systems,  the  State  would 
be  unable  to  grant  monitoring  waivers. 
This  feature  of  the  strategy  for 
integrating  CMR  and  PMR  may  have  the 
imintended  consequence  of 
discouraging  States  from  adopting  CMR 
and  retaining  Phase  II  and  V,  since 
Phase  II  and  V  provide  for  waivers.  To 
address  this,  EPA  is  considering 
allowing  States  that  proceed  with 
adopting  CMR  to  retain  their  existing 
approved  waiver  programs  until  the 
expiration  of  the  State's  timetable  for 
completing  the  assessments  States 
would  not  be  able  to  renew  waivers  after 
this  date,  unless  it  has  met  these 
statutory  reqmrements.  EPA  solicits 
comments  on  this  issue. 

EPA  further  seeks  comment  on 
whether  or  not  to  apply  this  same 
approach  to  renewdng  waivers  to  States 
that  choose  to  retain  the  Phase  II  and  V 
rules.  This  would  preclude  States  from 
renewing  waivers  for  any  pubhc  water 
system  for  which  the  State  has  failed  to 
complete  a  source  water  assessment 
after  the  expiration  of  the  State's 
timetable  for  completing  all  such 
assessments.  The  rationale  for  this 
approach  would  be  that  it  is  important 
for  States  to  apply  any  updated 
information  generated  by  the 
assessments  to  waiver  decisions  that 
would  be  made  after  the  assessments  are 
completed.  Although  EPA  is  only 
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seeking  comment  on  this  approach, 
there  are  at  least  two  reasons  to  expect 
that  it  would  not  be  burdensome  for 
States  or  svstems  First.  EPA  is  taking 
steps  to  provide  States  with  the 
maximum  amount  of  time  available 
under  the  law  to  begin  and  complete 
their  assessment  program  by  the  most 
cost  effective  and  prioritized  approaches 
possible,  using  up  to  the  full  amount  of 
the  more  than  S120  million  made 
available  for  assessments  by  Congress. 
Second .  anv  water  svstem  with  an 
existing  waiver  would  already  have  a 
substantial  and,  in  some  cases,  the  full 


amount  of  information  needed  for  a 
source  water  assessment,  meaning  these 
systems  £u^  among  the  likeliest 
candidates  for  expeditious  completion 
of  assessments. 

EPA  believes  this  array  of  features 
would  in  general  present  a  reasonable, 
coherent  and  effective  approach,  but 
acknowledges  that  alternative  arrays  of 
these  featiu-es  within  CMR  or  PMR  are 
possible.  Because  alternative  arrays 
could  have  significant  implications  for 
coherence,  operation,  and  (potentially) 
compliance  with  various  requirements 
of  SDWA,  EPA  wants  to  present  this 


notice  for  public  comment  on  its 
substance  as  well  as  on  the  operational 
implications  of  this  particular  form  in 
which  the  features  of  monitoring  are 
arrayed. 

The  following  are  the  various  key 
components  from  which  a  State  may 
choose  to  frame  its  monitoring  regime. 
EPA  is  requesting  comment  on  whether 
to  delete  or  rearrange  any  elements  of 
CMR  or  PMR.  A  complete  presentation 
of  EPA's  proposed  guidelines  for  PMR 
can  be  found  in  Section  III.N.  below. 
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For  commenters  who  propose 
transferring  to  a  CMR  rule  all  or  part  of 
the  burden  reduction  features  proposed 
today  for  PMR.  EPA  requests  that  their 
comments  also  discuss  what  similar  or 
different  burden  reduction  features 
should  be  included  in  PMR.  for  which 
EPA  is  required  to  pubUsh  guidehnes, 
and  how  they  believe  these  two 
frameworks  for  monitoring  should  be 
coordinated,  operationally  and 
structurally.  In  light  of  Congress' 
enactment  of  Section  1418(b),  if  EPA  is 
to  place  any  of  PMR's  burden  reduction 
features  within  CMR.  specific  benefits 
and  functions  that  could  only  be 
achieved  within  CMR  should  be 
identified. 

Comments  proposing  modifications  to 
the  monitoring  requirements  under 
CMR  for  systems  with  little  to  no  risk 
of  contamination  (one  test  in  five  years) 
should  address  the  expected  public 
health  implications  of  the  proposed 
modifications. 

EPA  also  requests  comments  on  the 
basis  for  the  monitoring  requirements 
for  systems  at  risk  of  contamination:  the 
Phase  II  and  Phase  V  requirements 
currently  in  place;  the  targeted  approach 
for  specifying  heightened  monitoring 
proposed  as  a  part  of  CMR  today;  or 
some  other  approach,  such  as  a  range  of 
monitoring  freiquencies  EPA  could 
specify  to  apply  to  different  categories 
of  contaminant,  source  water  or  water 
system  conditions  that  would  trigger 
increased  monitoring.  It  is  necessary  to 
consider  these  requirements  when 
commenting  on  PMR  because  Section 
1418(b)(3)  specifies  that  public  water 
systems  that  are  monitoring  under  PMR 
provisions  and  that  detect  contaminants 
at  levels  that  are  not  "reliably  or 
consistently  below"  the  MCL  and  that 
do  not  "eliminate  the  contamination 
problem"  must  return  to  the  monitoring 
frequencies  specified  in  the  applicable 
NPDWR  (SecUon  1418(b)(3)(B)). 
Currently,  the  monitoring  frequencies 
under  the  applicable  NPDWR  are  those 
specified  under  the  existing  Standard 
Monitoring  Framework  for  Phase  II  and 
Phase  V  contaminants,  which  requires 
quarterly  monitoring  for  these  systems. 
The  monitoring  frequencies  under  CMR 
v/ould  be  the  heightened  monitoring 
requirements  for  systems  at  risk  of 
contamination. 

EPA  cannot  consider  comments 
proposing  the  actual  or  effective 
deletion  of  PMR,  because  it  is  required 
under  Section  1418(b)  to  publish 
guidelines  for  PMR. 

Greater  economic  efficiency  is  an 
important  value  of  the  SDWA 
Amendments  of  1996  because  it  can 
enable  the  limited  funds  of  pubUc  water 
systems  and  States  to  be  focused  on  the 


greatest  risks  to  health.  Nonetheless, 
protection  of  public  health  itself 
remains  the  dominant  consideration 
under  the  SDWA.  In  monitoring  as 
elsewhere  in  implementation  of  the 
SDWA  Amendments,  EPA  has  a 
statutory  obligation  to  see  that 
structures  and  decisions  in  PMR  and 
CMR  equally  are  based  on  the  adequate 
scientific  information  necessary  to 
ensure  that  public  health  is  protected. 
To  strengthen  public  confidence  in 
drinking  water  safety,  consumers  must 
know  that  a  decision  to  reduce 
monitoring  of  their  water  supplies  is 
well-grounded  in  adequate  scientific 
data  and  analysis  of  their  water  system, 
that  any  waiver  of  monitoring  is  based 
on  a  scientific  judgement  that  the 
contaminant  will  not  be  present  at 
problematic  levels  during  the  waiver 
period,  and  that  any  detection  at 
problematic  levels  of  a  contaminant 
subject  to  reduced  monitoring  will 
quickly  lead  to  appropriately 
heightened  monitoring.  The  following 
discussion  identifies  the  means  to 
provide  such  scientific  information. 

In  Section  1418,  Congress  expressly 
provided  that  completion  for  a  water 
system  of  a  source  water  assessment, 
pursuant  to  an  approved  State  Source 
Water  Assessment  Program  (SWAP) 
under  Section  1453,  was  a  prerequisite 
to  granting  PMR  to  that  system.  Section 
1453  requires  States  to  establish  and 
implement  SWAPs.  To  do  this  work. 
Section  1452(k)(l)(C)  makes  available  to 
States,  and  allows  them  to  obUgate  over 
4  fiscal  years,  up  to  10  percent  of  the 
funds  allotted  to  them  for  State 
Revolving  Funds  in  Fiscal  Year  1997,  a 
total  of  over  $120  million  nationally. 
EPA  is  committed  in  Headquarters  and 
in  the  Regions  to  ensure  successful 
assessments,  and  will  as  needed  assist 
States  on  the  Drinking  Water  SRF  set- 
asides,  on  stretching  assessment  dollars 
by  strong  involvement  of  all  capable 
participants  in  the  assessments,  and  by 
encouraging  exchange  of  information 
about  good  models  for  assessments  and 
use  of  existing  information  to  place 
within  the  assessments.  EPA  believes 
that  this  funding  and  support  will  yield 
useful  assessments  that  can  enable  PMR 
to  be  provided  where  appropriate,  and 
will  place  source  water  protection  on  a 
firm  base. 

The  Safe  Drinking  Water  Act 
Amendments  of  1996  also  require  EPA 
to  pubhsh  guidance  for  these  two 
efforts — Source  Water  Assessments  and 
Permanent  Monitoring  Relief — at  the 
same  time,  one  year  after  enactment 
(that  is,  on  August  6,  1997).  This  timing 
ensures  that,  as  States  began  to  develop 
their  SWAPs  under  Section  1453 
guidance,  they  will  know  what 


information  is  needed  to  provide  their 
systems  with  Permanent  Monitoring 
ReUef,  and  can  frame  their  assessment 
programs  to  generate  (among  other 
things)  the  data  necessary  for  PMR. 
EPA's  draft  Source  Water  Assessment 
guidance  of  April  4, 1997,  proposed  that 
existing  delineations  and  source 
inventories  done  under  approved  State 
Wellhead  Protection  Programs  would  be 
adequate  to  fulfill  the  delineation  and 
inventory  requirements  of  Section  1453 
for  those  ground  water  based  systems. 
However,  States  should  examine 
whether  these  delineations  and 
inventories  provide  sufficient 
information  to  support  all  aspects  of 
PMR,  and  should  consider  modifying 
them  imder  their  SWAPs  where 
necessary  to  take  full  advantage  of  the 
regulatory  flexibilities  offered  in  PMR. 

Under  CMR.  the  basic  monitoring 
frequency  in  the  proposed  rule,  of  1 
sample  every  5  years,  is  to  be  founded 
on  the  determination  that  the  system  is 
not  at  risk.  In  deciding  what  information 
is  necessary  to  make  determinations 
under  CMR,  today's  proposal  relies  on 
a  level  of  information  rather  than  the 
process  to  generate  that  information 
(that  is,  the  source  water  assessment 
process)  specified  for  PMR  under 
Section  1418(b). 

The  kinds  of  data  on  soiu'ce  water, 
occurrence,  susceptibiUty,  use,  and  the 
Uke  that  would  be  generated  by  a  source 
water  assessment  appear  necessary  to 
make  adequately  informed 
determinations  for  all  functions  of  CMR: 
on  which  systems  are  or  are  not  at  risk, 
to  develop  a  targeting  plan  for  at-risk 
systems,  and  to  specify  sampling  times 
of  greatest  vulnerability  for  systems  that 
are  not.  States  are  not  required  to 
undertake  a  formal  source  water 
assessment  process  to  generate  such 
data  for  CMR,  but  they  are  required  to 
have  and  apply  the  level  of  data  that 
would  be  generated  by  an  assessment  to 
make  CMR  determinations.  This  level  of 
data  will  be  consistent  with  the  criteria 
for  completion  of  assessments  each 
State  has  defined  in  their  EPA-approved 
assessment  program,  and  likely  will 
vary  depending  on  the  nature  and 
condition  of  a  system  (i.e.,  community 
or  non-community,  at  risk  or  not  at  risk, 
etc.).  In  other  words.  States  can  apply  a 
screen  that  is  essentially  equivalent  to  a 
source  water  assessment  to  ensure  they 
have  adequate  scientific  data  to  make 
CMR  determinations,  but  they  need  not 
complete  a  formal  assessment  to  do  so. 
EPA  may  also  include  in  its  final  source 
water  assessment  guidance  (to  be 
published  no  later  than  August  6,  1997) 
a  provision  in  which  States  can  use  this 
"assessment  equivalence"  concept  to 
allow  the  use  of  information  generated 


by  States  for  Chemical  Monitoring 
Reform  to  be  used  to  complete  soiuce 
water  assessments,  at  a  level  appropriate 
to  the  situation  of  the  water  system. 

This  data  requirement 
(§  142.16(e)(2](i)(A)  of  these  changes) 
should  not  slow  CMR  implementation. 
Many  States  have  already  gathered 
considerable  data  on  contamination 
sources,  performed  vulnerability 
assessments,  and  analyzed  monitoring 
data  on  these  contaminants  in 
implementing  the  Phase  n  and  V  rules 
and  in  developing  approved  waiver 
programs  under  those  rules.  Many 
States  have  also  performed  similar  woric 
in  developing  wellhead  protection 
programs.  States  are  also  required  to 
submit  to  EPA  their  soiurce  water 
assessment  programs  by  February,  1999. 
Because  EPA  does  not  expect  to 
promulgate  final  CMR  regulations  before 
August,  1998,  States  can  thus 
incorporate  the  characteristics  of 
completed  "assessment  equivalents" — 
waiver  programs,  monitoring  results, 
and  wellhead  protection  programs — ^into 
their  overall  C^^  plan,  for  targeting  at- 
risk  systems  and  providing  the 
simplified  monitoring  framework  for 
systems  not  at  risk.  States  can  put  their 


overall  CMR  plan  into  effect  when  EPA 
approves  their  primacy  regulations  for 
CMR.  They  can  determine  which 
systems  are  or  axe  not  at  risk  where  they 
have  this  "assessment  equivalence" 
level  of  information. 

N.  Permanent  Monitoring  ReUef 
Guidelines 

Introduction 

The  Permanent  Monitoring  Relief 
provision  of  the  Safe  Drinking  Water 
Act  (the  Act)  authorizes  primacy  States 
to  adopt  "tailored  alternative 
monitoring  requirements"  for  most 
chemical  contaminants.  Under  that 
provision.  State  monitoring  relief  must 
comply  with  guidance  published  by 
EPA,  as  well  as  "assure  comphance 
with,  and  enforcement  of,  the  applicable 
national  primary  drinking  water 
regulations." 

Congress  directed  EPA  to  pubhsh 
guidelines  "for  States  to  follow  in 
proposing  alternative  monitoring 
requirements."  Tliese  guidelines  must 
(1)  assure  that  "pubhc  health  will  be 
protected  from  drinking  water 
contamination,"  (2)  require  States  to 
apply  this  monitoring  reUef  "on  a 


contaminant-by-contaminHHt  basis." 
and  (3)  require  that,  to  be  eligible  for 
monitoring  reUef,  a  system  must  show 
that  the  contaminant  is  not  present  in 
the  water  supply,  or,  if  present,  is 
reliably  and  consistently  below  the 
MCL,  or  that  "action  has  been  taken  to 
eliminate  the  contamination  problem." 

Congress  also  specified  that  each  State 
must  develop,  and  sectire  EPA  approval 
of,  a  Source  Water  Assessment  Program 
imder  section  1453  of  the  Act,  and  that 
a  source  water  assessment  must  be 
complete  for  any  system  to  which  such 
alternative  monitoring  requirements 
would  be  available.^''  The  guidance  for 
approvable  State  Source  Water 
Assessment  Programs  must  be 
published  by  August,  6, 1997. 

Overview 

States  may  offer  Permanent 
Monitoring  Relief  for  the  sixty  four  (64) 
contaminants  listed  in  Table  I,  below, 
and  for  nitrate.  Permanent  Monitoring 
Rehef  is  not  available  for  microbial 
contaminants,  for  indicators  thereof,  or 
for  contaminants  formed  within  a 
distribution  system  as  a  result  of 
disinfection  or  corrosion. 


Table  L— Contaminants  Affected  by  Chemical  Monitoring  Reform 


Inorganic  Ctiemicats  (lOCs): 

[1]  Antimony,  [2]  Arsenic.  (3)  Asbestos.  [4]  Barium.  [5]  Befyllkjm,  [6]  Cadmium.  [7]  Chromium.  (8)  Cyanide,  [9]  Fluoride,  [10]  Mercury,  [11] 
Nickel,  [12]  Selenium,  [13]  ThaKum. 
Synthetic  Organic  Chemicais  (SOCs): 

[1]  2,4-D  (Fomnjia  40  Waeder  64);  (2)  2.3.73-TCDD  (Dioxin);  [3]  2,4.5-TP  (Silvex);  [4]  Atechior  (Lasso);  [5]  Atrazine;  [6]  Ben20[a)pyrene;  [7] 
Carboftjran;  [8J  CWordane;  [9]  Datepon;  [10]  Dt(2-ethylhexyt)adipate;  [11]  Di(2-«thy»iexyl)phlhalate;  [12]  Ditjromochioropropane  (DBCP); 
[13]  Dinoseb;  [14]  Diquat;  [^5]  EndothaH;  [16]  Endrin;  [17]  Ethylene  dixomide  (EDB);  [18]  Glyphosate;  [19]  Heplachlor  epoxide;  (20]  Hep- 
tachior  [21]  Hexachloro-cyciapentadwne;  |22)  HexacWorobenzene;  [23]  Lindane;  [24]  Methoxychlor  [25]  Oxamyl  (Vydate);  [26] 
Pentachlofophenol;  [27]  PicJoram;  (28|  PolycWorinated  Biphenyte  (PCSs);  [29]  Simazine;  [30]  Toxaphene. 
Volatiie  Organic  Chemicais  (VOCs): 

[1]  1,1-Dichioroethylene;  [2]  1.1,2-TrichtofDethane;  (3)  1,1.1-Trichioroethane;  [4]  1.2,4-Trichloroben2ene;  [5]  1 ,2-OicWoropropane;  [6]  1.2- 
Dichloroethane;  [7]  Benzene;  [8]  Carbon  tetrachioride;  |9]  ds-l  .2-Oichioroethyiene;  [10]  Dichlofomethane;  [11]  Ethytoenzeoe;  [12] 
Monochiorobenzene;  [13]  o-Oichiorobenzene;  [14]  p-Dichiorobenzene;  (15)  Styrene;  [16]  Tetrachioroethylene;  [17]  Toluene;  [18]  trans-1.2- 
Dichloroethylene;  [19]  Trichloroethyiene;  [20]  Vinyl  Chloride;  [21]  Xylenes. 


For  contaminants  identified  in  Table 
I,  States  could,  under  PMR,  grant 
waivers  to  permit  systems  to  forgo  the 
sampling  requirements  of  one  sample 
every  five  years,  and  can  allow  systems 
to  conduct  siuTogate  sampling  fit>m 
sampling  points  within  a  system,  or 
among  two  or  more  systems,  in  heu  of 
sampling  at  every  entry  point  to  the 
distribution  system.  These  waiver  and 
surrogate  sampling  provisions  are 
presented  in  greater  detail  in  Sections  A 
and  B.  resp>ectively.  For  nitrate.  States 
coidd  permit  systems  to  reduce  the 
sampling  firequ«icy  from  annual  to 
biennial  under  certain  conditions.  These 
provisions  are  described  in  Section  C. 


Section  D  explains  the  process  for  State 
adoption  and  EPA  approval  of 
Permanent  Monitoring  Relief  and 
Section  E  provides  definitions  of  key 
terms  used  in  these  guidelines. 

Section  A — Sampiing  Waivers  for 
Chronic  Contaminants 

Under  the  Chemical  Monitoring 
Reform  approach,  water  systems  would 
sample  at  a  minimum  of  once  every  five 
years  during  the  time  of  greatest 
vulnerabihty  for  each  of  the  sixty  four 
contaminants  listed  in  Table  I.  above. 
Under  the  PMR  guidelines,  a  State  could 
allow  a  system  to  forgo  monitoring  at 
specified  sampling  points  during  a 


monitoring  period  by  granting  a 
sampling  waiver. 

EPA  seeks  conmient  from  States  and 
systems  on  whether  the  relief  provided 
by  five  year  waivers  would  be 
meaningful,  in  light  of  the  cost 
difference  between  sampling  once  every 
five  years  or  updating  a  vulnerabihty 
analysis  to  review  a  waiver  every  five 
years,  imderstanding  that  waivers  could 
be  granted  on  an  area  wide  basis,  and  do 
not  have  to  be  done  on  an  individual 
system  basis. 

(1)  State  Findings  Required  for 
Waivers:  Under  PMR.  a  State  could 
grant  a  waiver  allowing  a  system  to 
forgo  sampling  during  a  five  year 


"See  (actions  1418(b) and  14S3(aX3) 
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monitoring  period,  if  the  State,  at  a 
minimum,  makes  one  of  the  following 
determinations. 

(a)  The  State  may  detennine  that  the 
sampling  point  is  free  of  contamination 
and  there  is  a  high  probability  that  it 
will  remain  so  during  the  term  of  the 
waiver.  A  State  may  not  make  this 
determination,  if  the  contaminant  has 
been  detected  within  the  source  water 
review  area  of  the  sampling  point 
within  the  last  five  years. 

(b)  The  State  may  determine  that  the 
contaminant  level  will  remain  reliably 
and  consistently  below  the  MCL  during 
the  samphng  period  based  on  a  finding 
that: 

(i)  the  natural  occurrence  levels  are 
stable  and  the  contaminant  does  not 
occur  because  of  himian  activity;  or 

(ii)  all  the  sources  of  potential 
contamination  within  the  source  water 
review  area:  have  been  identified, 
brought  under  control,  smd  will  pose  no 
increased  or  additional  risk  of 
contamination  to  the  source  water 
withdrawal  point  during  the  sampUng 
period;  and  the  contaminant  levels  have 
peaked  based  on  the  history  of  sampling 
results  and  the  duration  of  the 
contaminant  in  the  environment;  or 

(iii)  the  treatment  at  the  sampling 
point  is  properly  operated  and 
maintained,  and  is  working  reliably  and 
effectively. 

(c)  A  State  may  not  make  any  of  the 
three  determinations  under  this 
paragraph,  if  the  contaminant  was 
detected  at  a  level  >  V2  of  the  MCL  in 
the  most  recent  sampling  series  for  that 
sampling  point. 

(2)  General  Considerations:  In  making 
waiver  decisions  the  State  shall,  at  a 
minimum,  consider  the  following 
factors. 

(a)  the  fate  and  transport  of  the 
contaminant; 

(b)  the  patterns  of  contaminant  use; 

(c)  the  location  of  potential 
contamination  sources  within  the 
source  water  review  area; 

(d)  the  hydrogeologic  features  within 
the  source  water  review  area; 

(e)  the  integrity  of  the  structures 
delivering  source  water  to  the  sampling 
point; 

(f)  the  results  of  all  source  water 
assessments  that  have  been  completed 
within  the  source  water  review  area; 

(g)  the  efficacy  cf  any  source  water 
protection  measures  that  have  been 
enacted,  and; 

(h)  for  waivers  based  on  the 
contaminant  remaining  reUably  and 
consistently  below  the  MCL  for  the 
sampling  period,  the  relationship  of  the 
sampling  results  to  the  MCL,  the 
variabihty  of  the  sampling  results  over 


time,  and  the  trend  of  the  sampling 
results. 

{3}  System  Responsibility:  Each  water 
system  granted  a  sampling  waiver  under 
this  paragraph  shall  notify  the  State 
within  30  days  of  the  time  it  first  learns 
of  any  change  in  any  of  the  conditions 
under  which  a  waiver  was  granted. 

(4)  State  Review  of  Waiver 
Determinations:  The  State  shall  review 
its  decision  to  grant  or  renew  a  waiver, 
whenever  it  learns  of  a  change  in  the 
circumstances  upon  which  the  waiver 
was  granted.  The  State  may  amend  the 
terms  of  a  waiver,  or  revoke  a  waiver  at 
any  time. 

(5)  Waiver  Renewals:  A  State  may 
renew  a  sampling  waiver  by  making  the 
same  determination  it  made  to  initially 
grant  the  waiver,  after  reviewing  ciurent 
assessments  of  the  factors  that  are 
subject  to  change  during  the  term  of  the 
waiver,  and  that  affect  the  finding(s) 
upon  which  the  waiver  is  based. 

(6)  Waivers  for  Cyanide:  Before 
granting  a  waiver  for  cyanide,  the  State 
shall  determine  whether  cyanide  is 
present  in  the  system's  source  water. 

Section  B — Surrogate  Sampling  Points 

A  State  may  allow  a  system,  or  several 
systems,  to  use  the  monitoring  results 
from  thfc  sampling  point(s)  designated 
by  the  State  as  surrogate  point(s),  if  the 
State  determines  that  the  source  water 
serving  the  surrogate  sampling  points  is 
drawn  from  the  most  vulnerable  portion 
of  the  same  contiguous  source  water. 

(1)  Intra-system  Surrogate  Sampling: 
For  designating  surrogate  sampling 
points  within  one  system,  the  State  shall 
consider  a  sufficient  record  of  the 
pertinent  information  below  and  the 
results  of  the  source  water  assessments 
that  have  been  completed  under  section 
1453  of  the  Safe  Drinking  Water  Act 

(a)  Monitoring  data  demonstrating 
that  the  sampling  results  are  <  V2  MCL; 

(b)  Well  log  or  surface  water 
hydrology  data  demonstrating  that  the 
points  to  be  included  in  the  surrogate 
sampling  point  program  draw  from  the 
same  contiguous  source  water;  and 

(c)  An  inventory  of  the  potential 
contamination  sources  within  the 
source  water  review  area  affecting  all 
the  sampling  points  to  be  included  in 
the  surrogate  sampling  point  program. 

The  State  shall  also  require  the  system 
to  validate  the  results  of  the  surrogate 
samphng  points.  For  example,  where 
one  sampling  point  among  three  in  a 
small  system  has  been  designated  as  the 
surrogate  point,  the  State  might  require 
the  other  two  points  to  rotate  the  sample 
every  five  years.  This  would  reduce  the 
system  sampling  biutlen  by  one  third. 

(2)  Inter-system  Surrogate  Sampling: 
For  designating  surrogate  sampling 


points  among  systems,  a  State  must  first 
receive  EPA  approval  of  its  criteria  and 
procedures  for  implementing  an  Inter- 
system  Surrogate  Sampling  Point 
Program,  that  meets  the  criteria  of  this 
paragraph.  Two  or  more  systems  may 
use  the  monitoring  results  from 
surrogate  sampling  points  designated  by 
the  State,  based  on  a  complete 
assessment  of  the  contiguous  source 
water  that  has  been  approved  by  the 
State  and  that  describes: 

(a)  The  requirements  for  validation 
sampling  (For  example,  where  several 
sampling  points  among  dozens  in 
several  systems  have  been  designated  as 
the  surrogate  points,  the  State  might 
require  the  next  most  vulnerable  tier  of 
sampling  points  to  "roimd  robin"  the 
sample  every  five  years.  This  could 
significantly  reduce  the  overall 
sampling  burden.); 

(b)  The  location  of  potential 
contamination  sources  that  could  affect 
any  of  the  Community  Water  Systems  or 
Non-transient,  Non-community  Water 
Systems  drawing  &t)m  the  contiguous 
source  water. 

(c)  The  hydrogeologic  features  of  the 
contiguous  source  water;  and 

(d)  The  relationships  among  potential 
contamination  sources,  the 
hydrogeologic  features  and  the  source 
water  withdrawal  points,  with 
particular  regard  to  their  relative 
locations. 

(3)  Validation  Sampling:  Whenever 
the  sampUng  results  at  a  surrogate  point 
are  <  V2  of  the  MCL,  the  State  shall 
require  the  systems  to  conduct 
vahdation  sampling  at  each  of  the 
points  represented  by  that  surrogate 
point.  SiUTOgate  sampling  shall  be 
discontinued  for  that  sampling  point, 
and  for  any  sampling  pwints  that  it 
represents,  if  the  contaminant  is  <  Vz 
MCL.  The  State  shall  then  decide  which 
sampling  points  to  target  for  increased 
sampling,  which,  if  any,  to  default  to 
once  every  fiva years,  and  which,  if  any, 
may  be  appropriate  for  a  smaller 
surrogate  sampling  arrangement. 

(4)  System  Responsibility:  Each 
system  shall  notify  the  State  within  30 
days  of  the  time  it  first  leams  of  any 
change  in  any  of  the  conditions  under 
which  any  surrogate  sampling  point  has 
been  designated. 

(5)  State  Review  of  Surrogate 
Sampling  Point  Designations:  The  State 
shaU  review  its  decision  to  designate 
any  surrogate  sampling  point,  whenever 
it  learns  of  a  change  in  the 
circumstances  upon  which  the  point 
was  designated. 

EPA  seeks  comment  on  its  distinction 
between  intra-system  surrogate 
sampUng  and  inter-system  surrogate 
sampling,  and  the  requirements 


associated  with  each.  EPA  made  the 
distinction  because  it  believes  that  inter- 
system  surrogate  sampling  is  Ukely  to  be 
more  complex  and  require  more 
sophisticated  analyses  that  intra-system 
siuTogate  sampling.  There  may  be 
situations,  however,  where  inter-system 
surrogate  sampling  is  simple  or  where 
intra-system  surrogate  sampling  is 
complex.  EPA  seeks  comment  on 
whether  the  distinction  should  be  made 
on  the  complexity  of  analyses  as 
opposed  to  the  intra-system  and  inter- 
systems  distinction.  Commenters  should 
provide  specific  suggestions  for  making 
an  alternative  distinction. 

Section  C — Reduced  Nitrate  Sampling 

States  may  reduce  the  nitrate 
monitoring  frequency  from  annual  to 
biennial  sampling  for  a  samphng  point 
served  exclusively  by  groimd  water 
under  the  following  conditions: 

(1)  Maximum  Allowed  Concentration: 
Nitrate  measured  as  N  has  not  exceeded 
a  concentration  equal  to  or  greater  than 
2  milUgrams  per  Uter  at  any  time  during 
the  past  ten  years; 

(2)  Integrity  of  Structures  and 
Equipment:  The  State  has  determined 
that  the  design  and  construction  of  the 
structures  and  equipment  delivering 
water  from  the  wellhead  to  the 
distribution  system  fully  comply  with 
current  State  code  for  such  structures 
and  equipment; 

(3)  Freedom  from  Surface  Water 
Intrusion:  The  State  has  determined  that 
the  ground  water  serving  the  sampling 
point  is  not  under  the  direct  influence 
of  surface  water,  and  is  not  susceptible 
to  significant  changes  in  contamination 
levels  during  the  period  for  which  the 
sampling  would  be  reduced  e.g.,  not  a 
shallow  well,  not  in  fractured  bedrock; 

(4)  State  Determination:  The  State  has 
determined  that  (a)  nitrate  sampUng  is 
not  required  as  a  precursor  to  microbial 
or  viral  contamination,  (b)  land  uses,  or 
relevant  land  use  based  conditions 
(such  as  the  effective  operaUon  of  septic 
systems)  in  the  area  affecting  the 
sampling  point  are  unUkely  to  change  in 
a  way  that  would  increase  the  risk  of 
nitrate  contamination,  and  (c)  any 
contamination  at  the  sampling  point  is 
very  unUkely  to  exceed  the  2  mg/1 
during  the  reduced  sampUng  period; 

(5)  Effect  of  Detection  >  2  mg/1:  If 
nitrate  is  detected  at  >  2  mg/1,  measured 
as  N,  the  system  shall  return  to  an 
annual  sampling  frequency  under  the 
State  requirements  adopted  pursuant  to 
the  national  primary  drinking  water 
regulations;  and 

(6)  System  Responsibility  and  State 
Review:  Each  system  shall  notify  the 
State  within  30  days  of  the  time  it  leams 
of  any  change  the  conditions  under 


which  the  reduced  sampling  for  nitrate 
has  been  allowed,  particularly  of  any 
change  in  land  use  practices.  The  State 
shall  review  its  decision  to  reduce  the 
sampUng  frequency,  whenever  it  leams 
of  a  change  in  the  circumstances  upon 
which  its  decision  was  based. 

EPA  also  seeks  comment  on  [a] 
whether  the  Agency  should  use  a 
threshold  other  than  2  mg/1  as  one  of  the 
bases  for  reduced  monitoring,  [b] 
whether  EPA  should  set  a  reduced 
frequency  other  than  biennial  sampling, 
or  [c]  whether  EPA  should  estabUsh  a 
sliding  scale  of  longer  sampling 
frequencies  e.g..  three  year  frequency 
based  on  a  threshold  of  2  mg/1.  and  five 
year  frequency  based  on  a  threshold  of 
1  mg/l. 

Section  D — State  Adoption  and  EPA 
Approval  of  Permanent  Monitoring 
Relief 

The  Act  specifies  that  State 
Permanent  Monitoring  ReUef  provisions 
will  be  treated  as  "applicable"  national 
primary  drinking  water  regulations, 
which  means  they  must  be  enforceable 
under  both  State  and  Federal  law.-*  The 
Act  defines  an  enforceable  State 
requirement  as  a  "State  program 
approved  pursuant  to  this  part."  ^'  In 
order  to  assure  that  the  State  Permanent 
Monitoring  ReUef  provisions  will  be 
Federally  enforceable.  EPA  must  review 
and  approve  the  State  program. 
Therefore,  any  State  adoption  of 
alternative  monitoring  requirements  to 
offer  Permanent  Monitoring  Relief  must 
be  at  least  as  stringent  as  these 
requirements  and  adhere  to  each  of  the 
following  steps. 

(1)  State  Program  Description:  The 
State  shall  describe  the  information  it 
will  review,  and  its  procedures  and 
decision  criteria  for  issuing  waivers 
under  Section  A.  designating  surrogate 
sampling  points  under  Section  B,  or 
allowing  systems  to  sample  biennially 
for  nitrate  under  Section  C.  At  a 
minimum,  the  State  Program 
Description  shall  include  the  criteria 
under  Sections  A-C  (respectively)  for 
each  form  of  monitoring  relief  that  the 
State  proposes  to  offer,  and  specify  that 
the  State  will  retain  a  record  of  the  most 
recent  vuhierability  determination  for 
each  sampUng  point,  including: 

(a)  Those  resulting  in  a  decision  to 
grant  a  sampling  waiver  under  Section 
A; 

(b)  ThosR  resulting  in  a  decision  to 
allow  the  use  of  intra-system  surrogate 
sampling  points  imder  Section  B(l);  and 

(cj  Those  resulting  in  the  approval  of 
source  water  assessments  and  the 


»  See  §  1418(c) 
»SeeSl414(i)(4). 


location  of  geographically  targeted 
sampling  points  based  on  those  source 
water  assessments  under  Section  B(2). 

(2)  Notice  and  Comment:  The  State 
must  provide  notice  and  opportunity  for 
public  comment  on  the  requirements. 

(3)  Attorney  General  Certification: 
The  Attorney  General  must  certify  in 
writing  that  the  altemative  State 
monitoring  requirements  were  duly 
adopted  under  State  law,  are 
enforceable  imder  State  law,  and 
comply  with  EPA's  Permanent 
Monitoring  Relief  Guidelines  and  with 
§§  1418  fb)  through  (c)  of  the  Safe 
Drinking  Water  Act,  as  amended  August 
6.  1996. 

(4)  State  Source  Water  Assessment 
Program:  EPA  must  have  approved  the 
State's  Source  Water  Assessment 
Program. 

(5)  EPA  Review  and  Decision:  Unless 
EPA  notifies  the  State  of  its  disapproval 
of  the  State  requirements  within  9 
months  of  EPA's  receipt  of  a  complete 
set  of  the  proposed  State  requirements, 
the  State  requirements  will  take  effect 
on  the  date  of  the  State's  submittal  of  a 
complete  program,  or  the  effective  date 
of  its  regulations,  whichever  occurs 
later. 

(a)  A  notice  of  disapproval  will 
include  the  identification  of  the  part(s) 
of  the  State  requirements  at  issue  and 
the  remedies  necessary  to  render  those 
parts  approvable. 

(b)  The  State  requirements  shall  not 
take  effect  until  the  State  has  corrected 
the  problems  identified  by  EPA,  and 
resubmitted  its  revised  program  for 
review. 

(6)  EPA  Review  of  State 
Determinations:  A  Regional 
Administrator  may  annul  a  State 
decision  to  grant  a  waiver,  to  designate 
a  surrogate  sampling  point,  or  to  reduce 
nitrate  sampling,  under  the  procedures 
specified  in  40  CFR,  Part  142.18.  EPA  is 
seeking  comment  on  wtietber  to  expand 
this  authority  to  these  and  other  State 
decisions. 

Section  E — Definitions 

(1)  Contiguous  source  woter  means, 
for  the  purposes  of  these  guideUnes,  a 
source  or  several  inter-connected 
sources  of  pubUc  drinking  water; 

(a)  Comprised  of  surface  water,  or 
ground  water,  or  ground  water  under 
the  direct  influence  of  surface  water,  or 
any  combination  thereof,  that  serves  two 
or  more  source  water  withdrawal  points; 
and 

(b)  From  within  which  contamination 
that  can  reach  any  one  of  the  source 
water  withdrawal  points,  can  also  reach 
any  of  the  other  source  water 
withdrawal  points. 
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(2)  Monitoring  period  means  a  five 
year  period  during  which  water  systems 
are  required  under  40  CFR  141.23  to 
take  at  least  one  sample  during  the  time 
of  greatest  vulnerability. 

(3)  Source  Water  Review  Area  ISWRA) 
means  the  surface  and  subsurface  area 
within  which  a  contaminant  can  reach 
the  source  water  withdrawal  point,  or 
any  point  between  it  and  the  entry  point 
to  the  distribution  system  (e.g.,  an 
aqueduct),  during  the  time  between 
regularly  scheduled  samples.  The  size 
and  shape  will  vary  depending  upon 
several  factors,  including  the  sampling 
period  and  the  hydrogeologic  features 
within  the  area.  Where  systems  use 
ground  water,  the  SWRA  could  be  the 
Source  Water  Protection  Area  (SWPA) 
established  under  the  Safe  Drinking 
Water  Act,  where  the  SWPA  is  based  on 
a  time  of  travel  delineation  consistent 
with  the  sampling  period  i.e.,  5  years. 
For  surface  water,  the  SWRA  is  the 
watershed  upstream  of  the  source  water 
withdrawal  point. 

(4)  Surrogate  sampling  points  mean 
the  sampling  point(s)  within  a  group  of 
sampling  points:  within  one  water 
system  e.g.,  under  a  Wellhead 
Protection  Program,  that  meets  the 
criteria  for  intra-system  surrogate 
sampling  point  designations:  or  within 
a  group  of  water  systems,  that  are 
designated  by  the  State  as  the  most 
vulnerable  to  contamination  and, 
therefore,  can  be  used  to  represent  all 
the  sampling  points  within  the  group. 

(5)  Validation  sampling  means 
sampling  at  one  or  more  points 
represented  by  surrogate  sampling 
points,  in  order  to  verify  that  the 
surrogate  points  are  representative  of 
those  sampling  points. 

O.  Suggestions  for  Regulatory  Burden 
Reduction  Other  Than  Chemical 
Monitoring  Reform 

As  explained  in  the  Summary  of  Draft 
Changes,  as  part  of  the  President's 
initiative  to  "Reinvent  Environmental 
Regulation",  EPA  has  been  reviewing 
the  National  Primary  Drinking  Water 
Regulations  (NPDWRs)  to  find 
opportimities  for  reducing  the 
paperwork  burden  on  public  water 
systems  and  State  drinking  water 
agencies,  and  has  soUcited  input  from 
States,  water  utiUties,  and 
environmental  groups.  That  process 
yielded  a  number  of  suggestions, 
including  many  which  have  been 
incorporated  into  the  Chemical 
Monitoring  Reform  approach  that  is 
presented  today.  "Stakeholders"  did, 
however,  make  suggestions  other  than 
those  related  to  Chemical  Monitoring 
Reform.  EPA  believes  a  few  of  these 
suggestions  deserve  further 


consideration.  Consequently,  we  are 
presenting  those  suggestions  below,  and 
are  requesting  comment,  data,  or  other 
relevant  information  on  each  so  that  the 
Agency  can  more  fully  evaluate  their 
merits  for  possible  subsequent 
rulemaking. 

It  should  be  noted  that  none  of  the 
following  suggestions  were 
unanimously  embraced  by  all 
stakeholders,  and  some  received  more 
stakeholder  support  than  others.  The 
suggestions  follow: 

(1)  Surface  Water  Treatment 
Requirements 

Extend  various  deadUnes  associated 
with  filtration  of  ground  waters  under 
the  direct  influence  of  surface  water. 

Section  142.16(b)(2)(B)  of  the 
regulations  require  States  to  determine 
which  community  water  systems  are 
served  by  ground  water  under  the  direct 
influence  (GWUDI)  of  surface  waters  by 
June  29. 1994.  and  which 
noncommunity  water  systems  are 
GWUDI  by  June  29,  1999.  Section 
141.71  of  the  regulations  then  requires 
that,  within  18  months  after  a  system 
has  been  designated  as  a  GWUDI,  the 
State  must  determine  whether  the 
system  has  to  install  filtration  treatment 
or  is  able  to  avoid  filtration. 

It  has  been  suggested  that  provisions 
be  adopted  which  would  allow  for 
extensions  of  these  two  requirements. 
Some  stakeholders  believed  that  while 
many  GWUDI  determinations  are 
relatively  easy,  others  are  quite 
complex — requiring  additional  time  to 
complete.  Some  States  also  have  many 
more  such  determinations  to  make.  The 
suggestion  was  to  provide  States  with 
additional  time  to  make  the 
determinations  for  these  more  complex 
cases  or  where  an  extremely  large 
number  of  determinations  is  required.  It 
was  suggested  that  States  be  allowed 
additional  time  to  make  the  filtration 
determinations  where  they  are 
particularly  complex  or  there  are  an 
extremely  large  number  of 
determinations  to  make. 

In  both  cases,  the  suggestion  was  to 
allow  for  such  extensions  on  a  case  by 
case  basis,  possibly  through  a  formal 
request  to  EPA  for  an  extension  for 
specific  systems.  The  suggestions  also 
envisioned  that  the  extensions  would  be 
for  a  finite  time  period  (possibly  2  to  5 
years),  to  be  s()ecified  in  the  federal 
regulations. 

(2)  General  Reporting  Requirements 

(a)  Eliminate  the  requirement  for 
water  systems  to  report  monitoring 
violations  to  the  State.  Section  141.31(b) 
of  the  current  federal  regulations 
requires  public  water  systems  to  report 


a  violation  of  any  regulatory 
requirement  to  the  State.  One  such 
requirement  is  that  a  system  must  notify 
the  State  any  time  it  falls  to  conduct  any 
required  monitoring.  In  practice,  States 
do  not  typically  rely  on  water  systems 
to  inform  them  of  such  failures.  A 
system  which  does  not  perform  some 
required  monitoring  is  not  likely  to 
notify  the  State  of  that  falliu«.  Rather, 
States  normally  treat  failure  to  receive 
laboratory  analytical  results  as  the 
indicator  that  monitoring  did  not  occur. 
As  a  result,  it  has  been  suggested  that 
the  federal  requirement — ^that  systems 
report  Instances  of  failure  to  monitor — 
is  redundant,  and  is  serving  no  useful 
purpose.  The  interpretation  is  that  since 
there  is  a  Federal  requirement  for  water 
systems  to  report  analytical  results  of  all 
monitoring  to  the  State,  a  requirement  to 
notify  the  State  of  a  failure  to  monitor 
is,  in  effect,  redundant,  and  thus 
unnecessary. 

The  intended  purpose  behind  the 
requirement  was  to  ensure  that  States 
knew  where  required  monitoring  was 
not  occurring  so  that  they  could  take 
some  type  of  action  to  correct  that 
failure.  Advocates  of  this  approach 
beheve  that  experience  suggests  that 
purpose  is  being  served  without  needing 
the  support  of  the  federal  requirement. 
It  has  been  suggested,  therefore,  that 
EPA  eliminate  the  federal  requirement 
that  water  systems  must  report 
monitoring  violations  to  the  State.     • 
Systems  would  still  be  required  to 
report  analytical  results  of  all  required 
monitoring  to  the  State.  With  the 
suggested  change,  however.  States 
would  have  the  option  of  continuing  to 
require  systems  to  report  monitoring 
failures  to  the  State  (although  this 
would  now  be  through  State,  rather  than 
federal,  regulations),  or  treating  any 
failure  to  provide  the  analytical  results 
as  a  monitoring  failure.  In  either  case 
the  State  would  know  that  follow-up 
action  was  necessary — fulfilling  the 
intent  of  the  original  federal 
requirement.  Further,  a  water  system 
would  still  be  required  to  notify  the 
public  of  its  failure  to  conduct  the 
required  monitoring  [§  141.32(b)].  The 
consimiers  would,  therefore,  be  aware 
that  some  required  monitoring  had  not 
occurred  and  could  take  citizen  action 
to  resolve  that  failure.  In  addition. 
States  would  still  be  required  to  follow- 
up  on,  and  resolve,  such  failures. 
Finally,  States  would  still  be  required  to 
notify  EPA  of  all  water  system 
monitoring  failures.  Advocates  beheve 
that  EPA  would,  therefore,  continue  to 
have  all  the  information  that  it  currently 
has  about  such  failures  and  the  Federal 
oversight  and  enforcement  capablhties 


Federal  Register  /  Vol.  62,  No.  128  /  Thursday.  July  3,  1997  /  Proposed  Rules 


36125 


would  not  be  diminished.  The  suggested 
change  would,  in  this  view,  not  alter  a 
State's  knowledge  about  a  water 
system's  failure  to  monitor,  a  State's 
obligation  to  correct  that  failure,  a 
State's  obligation  to  report  the  failure  to 
EPA,  the  system's  obligation  to  inform 
the  public  about  the  failure,  or  EPA 
authorities  to  take  an  enforcement 
action  against  the  system.  The  change 
would  only  give  a  State  the  flexibiUty  to 
decide  how  it  wants  to  arrive  at  a 
determination  that  a  system  has  failed  to 
conduct  some  required  monitoring. 

(b)  Reduce  the  frequency  of  reporting 
violation  information  to  EPA.  Section 
142.15(a)  of  the  current  regulations 
requires  States  to  submit  to  the  Agency, 
quarterly  reports  of;  (a)  new  violations 
by  public  water  systems,  (b)  new 
enforcement  actions  taken  by  the  State 
against  public  water  systems,  and  (c) 
new  variances  and  exemptions  granted 
by  the  State  during  the  previous  quarter. 
The  violations  and  enforcement  data 
Include  acute  and  chronic 
contaminants,  violations  of  actual  safety 
standards  (MCLs,  treatment  techniques, 
etc),  and  failures  to  sample  or  report 
according  to  schedule.  Some  of  these 
violations  represent  a  greater  risk  to 
public  health  than  others  and  some  are 
more  time  sensitive  than  others.  As  an 
example,  violations  of  acute 
contaminants  (such  as  e-Coli,  or  fecal 
conforms)  or  violations  associated  with 
acute  contaminants  (such  as  total 
coliforms),  typically  need  to  be 
addressed  sooner  than  do  violations  of 
chronic  contaminants.  As  such,  the 
regulatory  agency  needs  to  be  aware  of 
a  violation  of  an  acute  contaminant 
sooner  than  it  does  a  violation  of  a 
chronic  contaminant.  Similarly, 
violations  of  maximum  contaminant 
levels  (indicating  actual  contamination) 
typically  require  more  inunediate 
attention  than  do  violations  of 
monitoring  requirements.  Even  different 
types  of  monitoring  violations  deserve 
different  levels  of  attention.  "Major" 
monitoring  violations  (those  m  which 
none  of  the  required  monitoring  was 
conducted)  need  to  be  addressed  and 
resolved  much  sooner  than  do  "minor" 
monitoring  violations  (those  in  which 
some,  but  not  all  of  the  required 
monitoring  was  conducted). 

There  is  also  a  distinction  in  the 
urgency  for  any  violation  information 
among  the  different  users  of  that 
information.  States  are  typically  the 
primary  enforcement  authority  for  the 
drinking  water  requirements,  with  EPA 
serving  a  secondary  role.  The  primary 
enforcement  authority  needs  to  make 
decisions  about  violation  severity  and 
appropriate  remedy,  and  therefore, 
typically  needs  information  more 


quickly  than  does  the  secondary 
overseer.  In  States  where  a  State  agency 
has  been  delegated  this  primary 
enforcement  authority,  EPA  typically 
becomes  involved  only  when  a  violation 
is  considered  "significant",  or  where  it 
is  clear  that  EPA  involvement  is 
necessary  to  resolve  the  problem.  Other 
than  these  special  situations,  EPA's  role 
is  one  of  evaluating  the  success  of  the 
drinking  water  program  through  the 
surrogate  of  compliance/violation 
statistics. 

For  these  reasons,  some  stakeholders 
questioned  EPA's  need  for  all  of  the 
above  information,  on  a  quarterly  basis. 
It  has  been  suggested  that  EPA  align  the 
frequency  of  State  reporting  to  the 
Importance  of  the  information  to  the 
Agency.  One  suggestion  was  to  continue 
to  require  quarterly  reporting  of 
violations  of  all  maximum  contaminant 
levels  (MCLs),  treatment  techniques, 
and  State  enforcement  actions  against 
those  violations,  but  to  reduce  to 
annually  all  other  State  reporting. 
Another  suggestion  was  to  require 
quarterly  reporting  of  all  information 
(MCL,  treatment  technique,  reporting, 
etc)  related  to  acute  contaminants,  but 
to  reduce  to  annually  the  reporting  of  all 
information  related  to  chronic 
contaminants. 

It  should  be  noted  that  a  few 
stakeholders  beheved  that  reducing  the 
reporting  frequency  would  actually 
increase,  rather  than  decrease,  the 
burden  on  States.  Some  stakeholders 
noted  the  problems  and  obstacles  faced 
by  States  in  transmitting  violation  data 
to  EPA  (such  things  as  identifying  why 
certain  data  is  rejected  by  the  automated 
data  system),  and  beUeved  that  "saving" 
resolution  of  all  these  problems  imtll 
the  end  of  the  year  would  actually  take 
much  more  time  than  would  have  been 
required  if  done  on  a  quarterly  basis. 

EPA  requests  comment  on  these 
suggestions  and  sohdts  ideas  for  other 
ways  of  reducing  the  frequency  of 
reports  from  the  State  to  EPA. 

List  of  Sub|ects  io  40  CFR  Parts  141  and 
142 

Environmental  protection, 
Administrative  practices  and 
procedures,  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Water  supply,  Indians. 


Dated:  June  26, 1997. 
Carol  M.  Browner, 

Administrator. 

Appendix  A  to  Preamble:  EPA 
Technical  Criteria  Document  for  the 
Analysis  of  Selected  Chemicals  in 
Drinking  Water 

(The  four  suggestions  for  change 
described  in  the  preamble  and  subject  to 
comment  are  highUghted  in  the 
following  technical  criteria  dociunent    « 
with  [brackets].) 

Contaminant  Performance  Criteria:  In 
order  to  receive  and  retain  certification 
for  analyzing  samples  to  determine 
comphance  under  40  CFR  141.23  and 
Part  141,  Subpart  I,  a  laboratory  would 
have  to  meet  the  following 
requirements. 

I.  Laboratory  Method  Detection  limits 
(MDLs):  Before  initially  using  an  EPA 
approved  method  to  analyze  compUancs 
samples,  each  laboratory  would 
calculate  the  MDL  for  each  regulated 
contaminant  covered  by  that  method 
using  at  least  seven  replicates  in 
accordance  with  the  procedure  in  40 
CFR,  Part  13b  Appendix  B,  (except  that 
the  LFBs  used  to  calculate  the  MDL 
must  be  extracted  (if  appUcable),  and 
analyzed  over  a  period  of  at  least  three 
days].  The  requirement  to  calculate  the 
Initial  MDL  over  a  three  day  or  longer 
period  does  not  apply  to  N/Q3L 
calculations  conducted  before  October 
1,1997. 

A.  Each  laboratory  would  achieve  an 
MDL  of  0.5  Mg/1  for  each  VOC  hsted 
under  §  141.61(a),  an  MDL  of  1  ng/1  for 
lead,  and  for  copper — an  MDL  of  1  \ig/ 
1  or  200  Mg/1  when  atomic  absorption 
direct  aspiration  is  used. 

B.  Each  laboratory  would  achieve  the 
detection  limits  specified  by  the  State 
for  all  other  contaminants  listed  under 
§§  141.11(b),  141.61(c)  and  141.62(b)  (1) 
through  (6).  141.62(b)  (10)  through  (15) 
and  141.82(c)(3). 

n.  Ongoing  Quality  Control:  Each 
laboratory  would  analyze  a  laboratory 
fortified  blank  (LFB)  with  each  batch  of 
samples.  The  spike  levels  of  each  LFB 
would  be  as  specified  by  the  individual 
methods  or  consistent  with  standard 
laboratory  practices,  except  that: 

A.  [Trigger  Level  LFBs— -{i)  Each 
laboratory  would  extract  (if  apphcable) 
and  analyze  at  least  one  LFB  per  week 
at  a  concentration  equal  to  or  less  than 
V2  of  the  MCL  in  any  week  diuing 
which  drinking  water  compliance 
samples  are  either  (1)  analyzed  directly 
without  the  use  of  an  extraction  step;  or 
(2)  extracted  for  future-analysis. 

(ii)  For  polychlorinated  biphenyls,  the 
LFBs  wouJd  be  analyzed  using  an 
approved  PCB  screening  method  under 
paragraph  V.  of  this  docvunent.  The 
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conversion  table  below  would  be  used 


to  determine  if  a  laboratory  can  detect 
Aroclors  at  »/i  of  the  MCL. 


Aroctor 


1016 
1221 
1232 
1242 
1248 
1254 
1260 


Arocky  in 

Conversion 

Decachlorobiphenyl 

mgfi. 

factor 

inmg/L 

0.00013 

1.92 

0.00025 

0.000095 

2.63 

0.00025 

0.000115 

2.17 

0.00025 

0.00013 

1.92 

0.00025 

0.00015 

1.67 

0.00025 

0.000165 

1.52 

0.00025 

0.00018 

1.39 

0.00025 

(iii)  In  any  week  during  which  a 
laboratory  is  using  method  508A  to 
analyze  drinking  water  compliance 
samples,  it  would  extract  and  analyze  at 
least  one  LFB  at  a  concentration  equal 
to  or  less  than  V2  MCL  using  that 
method. 

B.  MDL  LFBs — Each  laboratory  would 
extract,  if  applicable,  and  analyze  at 
least  one  LFB  per  month  during  any 
month  in  which  drinking  water 
compliance  samples  are  either  (1) 
analyzed  directly  without  the  use  of  an 
extraction  step;  or  (2)  extracted  for 
future  analysis.  In  either  case,  the 
laboratory  would  spike  each  LFB  at  the 
same  level  as  that  used  to  calculate  the 
method  detection  limit  in  the  initial 
demonstration  of  capability.] 

C.  Each  laboratory  would  reUably 
achieve  the  accuracy  and  precision 
parameters,  if  any  are  specified  by  the 
State  under  paragraph  A  above,  and  the 
detection  sensitivity,  if  any  are  specified 
by  the  State  under  paragraph  B,  in  the 
analyses  of  these  LFBs. 

Ill  Approved  Analytical  Methods,  PE 
Samples  and  Acceptance  Limits:  All 
samples  used  to  determine  compliance 
with  the  maximum  contaminant  levels 
under  §§  141.11(b),  141.61(a),  141.61(c) 
and  141.62(b)  (1)  through  (6)  and  141.62 
(10)  througli  (15)  would  be  analyzed  in 
accordance  with  the  methods, 
preservation  techniques  and  holding 
times  specified  under  paragraph  V. 
Approved  Analytical  Methods  and 
Acceptance  Limits  Under  Chemical 
Monitoring  Reform,  of  this  document 
and  in  the  method  descriptions. 


A.  [At  a  minimum,  each  laboratory 
must  successfully  analyze  Performance 
Evaluation  (PE)  samples  every  year  as 
provided  by  EPA,  the  State,  or  other 
parties  that  have  been  approved  by  the 
State  or  EPA.)  This  series  of  PE  samples 
must  be  tested  for  the  contaminants,  and 
achieve  the  quantitative  acceptance 
limits,  under  paragraph  V.  of  this 
document 

B.  Each  laboratory  must  achieve  the 
quantitative  acceptance  limits  under 
paragraph  V.  of  this  document  for  at 
least  80  percent  of  the  regulated 
organics  listed  in  §  141.61(a)(2)  through 
(a)(21). 

IV.  Recording  Results  of  Sampling 
Analyses  and  Laboratory  Quality 
Assurance  Analyses: 

A.  Each  laboratory  would  report  the 
results  of  all  sample  analyses,  including 
all  detections,  in  the  manner  and  format 
specified  by  the  State.  For  the  purposes 
of  40CFR141.23  only,  •"detection" 
means  any  value  observed  in  a  drinking 
water  sample  that  is  equal  to  or  greater 
than  the  MDL  as  determined  by  the 
procedures  in  40CFR136,  Appendix  B, 
by  paragraphs  I  and  11.  of  this  criteria 
document,  and  by  criteria  established  by 
the  State. 

B.  [Each  laboratory  would  report  the 
results  of  analyzing  the  Performance 
Evaluation  (PE)  Samples  under 
paragraph  ID.  to  the  State,  at  a  minimum 
frequencv  of  once  each  year. 

C.  Each  laboratory  would  maintain  a 
record  of  each  MDL  analysis  and 
calculation  under  paragraph  I,  in  the 
format  specified  by  the  State,  until  the 
next  State  laboratory  certification  audit 


report  has  been  completed,  or  for  five 
years,  whichever  period  is  longer. 

D.  Each  laboratory  would  maintain  a 
record  of  each  LFB  analysis  conducted 
under  paragraph  11.,  in  the  format 
specified  below,  until  the  next  State 
laboratory  certification  audit  report  has 
been  completed,  or  for  five  years, 
whichever  period  is  longer. 

E.  The  records  under  Paragraphs  C. 
and  D.  (above)  would  be  provided  to  the 
State  upon  request,  in  the  manner  and 
format  specified  by  the  State.) 

Record  of  Analyziiig  Laboratory  Fortified 
Blanks 

Puqxwe  of  LFB  (check  one): 
nWeekly  Trigger  Level  Check 
DMonthly  MDL  Level  Check 

Units  of  Measure  (check  one): 
DMilligrams  per  Liter  (mg/1) 
DMicrograms  per  Liter  (>ig/l) 
Laboratory  Name  and  Address 


Lab  Identification  Number:  

Contact  Person:    

Phone  :  (        )        -  

Method  Identification  : 

Description  of  deviations  from  published 
method,  if  any  (e.g.,  columns,  detectors,  etc). 
Use  reference  to  laboratory  SOP  or  other  QA 
documentation  when  appropriate. 


Date 


Analyte 


Fortified  concentration 


Measured  concentration 
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For  the  reasons  set  out  in  the 
preamble.  Chapter  I  of  Title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  UI^AMENDED] 

1.  The  authority  for  Part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l.  300g-2. 
300g-3.  300g-4.  300g-5,  300g-6.  300)-4,  and 
300J-9. 

2.  Section  141.2  is  amended  by 
adding  the  following  definitions  in 
alphabetical  order. 

§141.2    Definitions. 

*  •        *        *        * 

Periods  of  greatest  vulnerability 
means  the  periods  during  which 
contamination  is  most  likely  to  occur  at 
the  highest  concentration  at  a  particular 
sampling  point,  based  on  the  history  of 
relevant  factors  for  that  sampling  point 
e.g..  Weather  Bureau  precipitation 
averages,  local  pesticide  application 
practices. 

•  *        •        •        • 

Time  balanced  average  means  the 
average  of  values  representing  equal 
segments  of  time,  which  are  themselves 
the  average  of  individual  data  points 
within  each  segment  of  time.  For 
example,  the  sampling  results 
throughout  each  quarter  would  be 
divided  among  the  months  of  the 
quarter  and  the  individual  sampling 
results  within  each  month  would  be 
averaged  to  determine  the  value  for  that 
month.  The  quarterly  value  would  be 
the  average  of  the  three  monthly  values. 
***** 

3.  Section  141.23  is  revised  to  read  as 
follows: 

§141.23    General  monitoring  4>rovisions. 

(a)  General:  Each  community  water 
system  (CWS)  and  each  non-transient, 
non-community  water  system 
(NTNCWS) — hereafter  "system"  in 

§§  141.23  and  142.16(e) — shall  monitor 
the  contaminants  under  §§  141.11(b), 
141.61(a).  141.61(c),  141.62(b)  (1) 
through  (6)  and  141.62(b)  (10)  through 
(15)  in  accordance  with  the 
requirements  of  this  section.  Failure  to 
sample,  or  to  report  to  or  notify  the 
State,  in  accordance  with  this  section,  or 
as  directed  by  the  State  under  this 
section  and  §  142.16(e),  is  a  violation  of 
the  Safe  Drinking  Water  Act. 

(b)  Sampling  Points: 

(1)  Each  system  shall  monitor,  at  each 
entry  point  to  the  distribution  system, 
after  treatment  (if  any). 

(2)  Systems  shall  sample  at  any 
sampling  points  the  State  may  designate 
in  addition  to  the  entry  point  to  the 
distribution  system. 


(c)  Responsibility  to  Provide 
Information: 

(1)  Each  system  shall  report  the 
results  of  all  sampling  conducted  under 
this  section  to  the  State,  including 
detections  <  the  Method  Detection  Limit 
(MDL),  in  accordance  with  §  141.31  and 
in  the  format  prescribed  by  the  State. 

(2)  Each  system  shall  provide  any 
information  requested  by  the  State, 
within  the  time  frame  and  in  the  format 
specified  by  the  State.  A  failure  to 
provide  this  information  is  sufficient 
reason  for  the  State  to  require  a  system 
to  sample  more  frequently  than  every 
five  years. 

(dj  Mandatory  Monitoring: 
(1)  Each  system  shall  sample  at  least 
once  every  five  years  at  each  sampling 
point  for  the  contaminants  under 
§§  141.11(b),  141.61(a),  141.61(c), 
141.62(b)  (1)  through  (6)  and  141.62(b) 
(10)  through  (15).  (2)  If,  for  any  reason, 
the  State  directs  a  system  to  sample 
more  frequently  than  once  every  five 
years,  the  system  shall  sample  at  the 
frequency  specified  by  the  State. 

(3)  Each  system  shall  sample  during 
the  periods  of  greatest  vulnerability 
designated  by  the  State.  If  the  State  does 
not  designate  the  periods  of  greatest 
vulnerability,  the  system  shall 
determine  the  periods  of  greatest 
vulnerability,  describe  to  the  State  the 
risk -based  reasons  for  the  periods  it 
specified,  and  sample  at  those  times. 

(4)  If  any  of  the  following  VOCs  are 
detected  at  >0.5  jig/1  at  any  sampUng 
point,  the  system  shall  monitor  for  vinyl 
chloride  at  that  sampling  point  within 
30  days:  trichloroethylene; 
tetrachloroethylene;  1,2-dichloroethane; 
1,1,1-trichloroethane;  cis-1,2- 
dichloroethylene;  trans-1,2- 
dichloroethylene;  or  1,1- 
dichloroethyhlene. 

(e)  Detection  >V2  of  the  MCL:  If  a 
contaminant  is  detected  >V2  of  the  MCL, 
including  detections  >MCL,  the  system 
shall  sample  as  scheduled  by  the  State 
under  §  142.16(e)(3). 

(f)  Detection  >MCL:  If  the  results  of  a 
sample  exceed  the  MCL,  in  concert  with 
the  requirements  of  paragraph  (e),  the 
system  shall  sample  during  each  of  the 
following  three  quarters.  If  the  State 
schedules  multiple  samples  during  any 
quarter,  a  time  balanced  average  must  be 
used  to  determine  the  value  for  that 
quarter. 

(1)  Once  an  MCL  violation  has  been 
estabUshed  for  a  contaminant  under 
paragraph  (g)  of  this  section,  the  system 
shall  sample  every  year  for  that 
contaminant  diuing  the  period  of 
greatest  viilnerability,  unless  the  State 
specifies  a  different  sampling  schedule. 

(2)  If  an  MCL  violation  is  not 
established  upon  completion  of  the 


monitoring  required  under  this 
paragraph,  the  system  shall  continue 
sampling  as  directed  by^e  State. 

(gj  MQL  Violations  Determinations:  A 
system  is  in  violation  of  the  MCL  if : 

(1)  The  average  of  the  four  quarterly 
values  exceed  the  MCL;  or 

(2)  Any  quarterly  value,  or  any 
combination  of  less  than  four  quarterly 
values,  would  cause  the  average  annual 
concentration  to  exceed  the  MCL. 

(h)  Laboratory  Certification  Criteria: 

(1)  All  samples  to  determine 
compliance  with  the  MCLs  in 

§§  141.11(b),  141.61(a),  141.61(c), 
141.62(b)  (1)  through  (6)  and  141.62(b) 
(10)  through  (15)  must  be  analyzed  by 
laboratories  certified  by  EPA,  or  by  the 
State  in  accordance  with,  and  meeting 
the  requirements  described  in.  EPA 
Technical  Criteria  Document  for 
Selected  Chemical  Contaminants  in 
Drinking  Water. 

(2)  The  State  or  EPA  may  suspend  or 
revoke  a  laboratory's  certification  for 
failure  to  consistently  achieve  the 
standards  established  under  this 
paragraph. 

(i)  New  Systems  &■  New  Sources:  All 
public  water  systems  and  sources  of 
water  supplying  a  public  water  system 
that  begin  operations  after  (insert 
pubUcation  date  of  the  final  rule],  shall 
demonstrate  compliance  with  all 
apphcable  MCLs  in  this  part  within  a 
period  of  time  specified  by  the  State, 
unless  the  State  waives  testing  for 
certain  contaminants  in  accordance 
with  paragraph  (h)  of  this  section.  In  a 
State  where  EPA  has  primary 
enforcement  authority,  a  new  system  or 
new  source  must  demonstrate  full 
compliance  with  the  MCLs  in 
§§  141.11(b),  141.61(a).  141.61(c), 
141.62(b)  (1)  through  (6)  and  141.62(b) 
(10)  through  (15),  within  the  period  of 
time  specified  by  the  Regional 
Administrator. 

PART  142— [AMENDED] 

4.  The  authority  citation  for  Part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300g-l,  300g-2,  300g- 
3,  300g-4,  300g-5,  300g-6,  300J-4,  and  30OJ-9. 

•  •  *  •  • 

5.  Section  142.14  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  and  paragraphs  (d)(4)  and 
(d)(5)  to  read  as  follows: 

§142.14    Records  kept  by  States. 

*  «        *        •        ♦ 

(d)  Each  State  which  has  primary 
enforcement  responsibihty  shall  retain, 
for  not  less  than  12  years,  files  which 
shall  include  for  each  pubfic  water 
system  in  each  State: 
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(4)  A  record  of  the  most  recent 
targeting  and  vulnerability 
determination  for  each  sampling  point, 
including  the  monitoring  results  and 
other  data  supporting  the  determination, 
the  State's  findings  based  on  the 
supporting  data  and  any  additional 
bases  for  such  determination;  except 
that  it  shall  be  kept  in  perpetuity  or 
until  a  more  current  vulnerabihty 
determination  has  been  issued.  These 
records  shall  include  State  decision: 

(i)  Determinations  related  to  targeting 
systems  for  increased  sampling; 

(ii)  Determinations  involving 
sampling  points  that  have  exceeded  the 
trigger  level; 

(iii)  Determinations  related  to  the 
review  of  any  such  decisions  that  has 
been  undertaken  because  of  a  change  in 
the  circiunstances  upon  which  the 
original  decision  was  based 

(5)  A  record  of  all  current  monitoring 
requirements  and  frequencies  for  each 
contaminant  and  each  sampling  point, 
including  those  based  on  the  targeting 
and  vulnerabihty  determinations 
identified  imder  paragraph  (d)(4)  of  this 
section.  These  records  shall  be  kept  in 
perpetuity,  or  until  a  more  recent 
monitoring  frequency  decision  has  been 
issued. 
***** 

6.  Section  142.16(e)  is  revised  to  read 
as  follows: 

§  142.16    Special  primacy  requirements. 

***** 

(e)  Chemical  Monitoring  Reform. 

(1)  Prior  to  implementing  the 
provisions  of  40  CFR  141.23,  a  State 
shall  submit  a  primacy  revision 
appUcation  that  meets  the  requirements 
specified  below.  Approved  State 
programs  must  operate  in  accordance 
with  the  provisions  under  §  141.23  and 
paragraph  (e)(3)  of  this  section  and  the 
approved  State  Targeting  Plan. 

(i)  An  application  for  approval  of  a 
State  program  revision  to  adopt  the 
requirements  under  §  141.23,  must 
include  the  State  regulations  (or 
implementing  provisions)  adopting 
those  requirements,  a  description  of  the 
State  Targeting  Plan  under  paragraph 
(e)(2)  of  this  section  and  a  certification 
from  the  Attorney  General  that  each  of 
the  provisions  in  its  primacy  revision 
apphcation,  and  in  any  supplements 
thereto,  are  enforceable  tinder  State  law. 

(ii)  The  State's  primacy  revision 
apphcation  must  also  include  a 
summary  of  public  participation  in  the 
development  of  the  State's  program.  At 
a  minimum,  the  State  process  shall 
include  an  opportvmity  for  pubUc 
review  of  and  comment  upon  the 
program  elements  identified  above. 


Alternative  I  for  Paragraph  (eMZ) 

(e)(2)  Targeting  Plans.  The  State  shall 
identify,  and  prescribe  a  sampling 
schedule  for,  each  sampling  point 
within  each  community  water  system 
and  within  each  non-transient,  non- 
community  water  system  that  may  be 
N-ulnerable  to  contamination  during  the 
next  five  years.  The  State  shall  transmit 
its  list  of  these  sampling  points  to  the 
Regional  Administrator  within  one  year 
after  EPA  has  approved  its  primacy 
revision  application,  and  thereafter 
upon  request  of  the  Regional 
Administrator.  The  State  shall  also 
update  its  list  of  targeted  sampling 
points  annually,  and  shall  make  the  fist 
available  to  the  pubUc  upon  request. 

(i)  The  State  shall  develop  a  Targeting 
Plan  describing: 

(A)  The  State's  procedures  under 

§  141.23(d)(2)  to  screen  all  systems  in 
order  to  identify  vulnerable  systems  to 
sample  more  frequently  than  once  every 
five  years,  and  for  determining  the 
frequency  of  sampling  based  on  the 
degree  of  vulnerabihty; 

(B)  The  factors  the  State  will  consider 
in  determining  the  periods  of  greatest 
vxilnerabihty;  and 

(C)  The  State  plans  for  periodically 
updating  its  Ust  of  targeted  samphng 
points. 

(ii)  At  a  minimum,  the  targeting  plan 
shall  specify  that  a  sampling  point  may 
be  targeted  to  sample  more  frequently 
than  every  five  years  based  on  any  one 
or  a  combination  of  the  foIlov»dng 
factors: 

(A)  The  fate  and  transport  of  a 
contaminant: 

(B)  The  agricultural,  conunercial  or 
industrial  activities  in  the  source  water 
review  area;  or 

(C)  The  susceptibility  of  the  source 
water  withdrawal  point  to 
contamination. 

(iii)  At  a  minimum,  the  State's  factors 
for  scheduling  systems  to  sample  during 
the  periods  of  greatest  vulnerability 
shall  include  each  of  the  factora  listed 
in  paragraph  (e)(2)(ii)  of  this  section. 

(iv)  The  State  shall  notify  all  systems 
of  their  sampling  requirements  in 
writing. 

Alternative  II  for  Paragraph  (e)(2) 

(e)(2)  Targeting  Plans:  The  State  shall 
identify  and  prescribe  a  sampling 
schedule  for  each  sampling  point  within 
each  community  water  system  and 
within  each  non- transient,  non- 
community  water  system  that  must 
sample  more  frequently  than  once  every 
five  years,  based  on  each  sampling 
point's  vulnerabihty  to  contamination. 
The  State  shall  transmit  its  list  of  these 
sampling  points  to  the  Regional 


Administrator  within  one  year  after  EPA 
has  approved  its  primacy  revision 
appUcation. 

(i)  The  State  shall  develop  a  plan 
describing 

(A)  The  State's  procedures  under 

§  141.23(d)(2)  to  screen  all  systems  in 
order  to  identify  vulnerable  systems  to 
sample  more  frequently  than  once  every 
five  years  and  for  determining  the 
frequency  of  sampling  based  on  the 
degree  of  vulnerabihty, 

(B)  The  factors  the  State  will  consider 
in  determining  the  periods  of  greatest 
vulnerability,  and 

(C)  The  State  plans  for  periodically 
updating  its  Ust  of  targeted  sampling 
points. 

(ii)  The  State  plan  shall  specifically 
target  those  sampUng  points  ser\'ed  by 
surface  water,  or  by  ground  water  under 
the  direct  influence  of  surface  water,  to 
sample  more  frequently  than  everv'  five 
years  as  specified  by  the  State,  unless 
(or  until)  the  State  determines  that  those 
points  do  not  need  to  sample  more 
frequently  than  ever\'  five  years  based 
on  the  degree  of  their  vulnerabihty,  or 
on  the  risk  that  such  levels  may  pose  to 
pubhc  health. 

(iii)  At  a  minimum,  the  targeting  plan 
shaU  specify  that  a  sampUng  point  may 
be  targeted  to  sample  more  frequently 
than  every  five  years  based  on  any  one 
or  a  combination  of  the  following 
factors: 

(A)  The  fate  and  transport  of  a 
contaminant: 

(B)  The  agricultural,  commercial  or 
industrial  activities  in  the  source  water 
review  area;  or 

(C)  The  susceptibihty  df  the  source 
water  withdrawal  point  to 
contamination. 

(iv)  At  a  minimum,  the  State's  factors 
for  scheduling  systems  to  sample  during 
the  periods  of  greatest  vulnerabihty 
shall  include  each  of  the  factors  listed 
in  paragraph  (e)(2)(iii)  of  this  section. 

(v)  The  State  shall  notify  all  systems 
of  their  sampling  requirements  in 
writing. 

(e)(3)  Detection  >  '/?  of  the  MCL: 
Whenever  the  sampling  result  for  a 
contaminant  is  >  Va  MCL.  the  State  shall 
require  the  system  to  sample  according 
to  a  special  monitoring  schedule,  that 
has  been  designed  to  account  for  the 
estimated  frequency  and  amphtude  of 
contaminant  fluctuation. 

(i)  In  estabhshing  a  special  monitoring 
schedule  for  a  sampling  point  under  this 
paragraph  and  §  141.23(e),  the  State 
shall  consider: 

(A)  The  history  of  sampling  results  for 
the  sampling  point  and  for  neighboring 
sampling  points; 
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(B)  The  sources  of  contamination  and 
the  susceptibility  of  the  water  supply  to 
contamination; 

(C)  The  periods  of  greatest 
vulnerability; 

(D)  The  contaminant's  solubility  and 
other  relevant  characteristics,  and 

(E)  The  agricultural  and  commercial 
practices,  and  the  efficacy  of  any  source 
water  protection  measures  that  have 
been  enacted,  within  the  source  water 
review  area. 

(ii)  A  State  may  determine  that 
detections  >  V2  of  the  MCL.  but  less  than 
the  MCL.  will  remain  rehabiy  and 
consistently  below  the  MCL  for  five 
years,  and  may  allow  the  system  to 
sample  at  a  minimum  of  once  every  five 
years. 

(iii)  The  State  shall  document  each 
sampling  schedule,  or  the  basis  of  its 
determination  that  the  contaminant  will 
remain  reUably  and  consistently  below 
the  MCL.  in  writing. 
•         •         •         •         » 

7.  Section  142.18  is  revised  to  read  as 
follows; 

§  142. 1 8    EPA  Review  of  State 
Determi  nations. 

(a)  A  Regional  Administrator  may: 

(1)  Armul  a  State  decision  to  grant  a 
waiver,  to  designate  a  surrogate 
sampling  point  or  to  reduce  nitrate 
monitoring  under  the  Permanent 
Monitoring  Relief  provisions  of  section 
1418  of  the  Safe  Drinking  Water  Act;  or 

(2)  Make  a  determination  in  the 
absence  of  State  action  under 

§§  141  23(c)  through  (g)— in  accordance 
with  paragraph  (b)  of  this  section. 


fb)  When  information  available  to  a 
Regional  .administrator,  such  as  the 
results  of  an  annual  review,  indicate 
that  either  a  Stale  monitoring 
determination,  or  the  absence  of  a  State 
monitoring  determination,  fails  to  apply 
the  standards  of  the  approved  State 
program  or  of  the  guidelines  published 
under  section  1418{b)(2|  of  the  Safe 
Drinking  Water  Act  as  amended,  he  may 
propose  to  annul  the  State  monitoring 
determination  or  initiate  an  EPA 
monitoring  determination  by  sending 
the  State  and  the  affetrted  PWS  a  draft 
Monitoring  Order.  The  draft  Monitoring 
Order  shall: 

(1 )  IdenUfy  the  PWS,  the  State 
determination  and  the  provisions  at 
issue; 

(2)  Explain  why  the  State 
determination,  or  absence  thereof,  is  not 
in  compliance  with  the  State  program 
and  must  be  changed,  and 

(3)  Descnbe  the  actions  and  terms  of 
operation  the  PWS  will  be  required  to 
implement. 

(c)  The  State  and  PWS  shall  have  60 
days  to  comment  on  the  draft 
Monitoring  Order. 

(d)  The  Regional  Administrator  may 
not  issue  a  Monitoring  Order  to  impose 
conditions  less  stringent  than  those 
imposed  by  the  State. 

(e)  The  Regional  Administrator  shall 
also  provide  an  opportunity  for 
comment  upon  the  draft  Monitoring 
Order,  by 

(1)  Publishing  a  notice  in  a  newspaper 
in  general  circulation  in  the 
communities  served  by  the  affected 
system;  and 


(2)  Providing  30  days  for  public 
comment  on  the  draft  order. 

(0  The  State  shall  demonstrate  that  its 
determination  is  reasonable,  based  on 
its  approved  program. 

(g)  The  Regional  Administrator  shall 
decide  within  120  days  after  issuance  of 
the  draft  Monitoring  Order  to: 

(1)  Issue  the  Monitoring  Order  as 
drafted; 

(2)  Issue  a  modified  Monitoring 
Order,  or 

(3)  Cancel  the  Monitoring  Order. 

(h)  The  Regional  Administrator  shall 
set  forth  the  reasons  for  his  decision, 
including  a  responsiveness  summary 
addressing  significant  comments  &x)m 
the  State,  the  PWS  and  the  public. 

(i)  The  Regional  Administrator  shall 
send  a  notice  of  his  final  decision  to  the 
State,  the  PWS  and  all  parties  who 
commented  upon  the  draft  Monitoring 
Order. 

(j)  The  Monitoring  Order  shall  remain 
in  effect  imtil  canceled  by  the  Regional 
Administrator.  The  Regional 
Administratra-  may  cancel  a  Monitoring 
Order  at  any  time,  so  long  as  he  notifies 
those  who  commented  on  the  draft 
order. 

(k)  The  Regional  Administrator  may 
not  delegate  the  signature  authority  for 
a  final  Monitoring  Order  or  the 
cancellation  of  an  order. 

(!)  Violation  of  the  actions,  or  terms  of 
operation,  required  by  a  Monitoring 
Order  is  a  violation  of  the  Safe  DrinJcing 
Water  Act. 

(FR  Doc.  97-17210  Filed  7-2-97;  8:45  ami 
BU.UN6COOE  6660-60-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
49  CFR  Part  213 

[Docket  No.  RST-90-1.  Notice  No.  5] 
RIN  2130-nAA75 

Track  Safety  Standards;  Miscellaneous 
Proposed  Revisions 

agency:  Federal  Railroad 

Administration  (FRA),  Department  of 

Transportation  (DOT). 

ACTION:  Notice  of  Proposed  Rulemaking 

(NPRM). 

SUMMARY:  FRA  proposes  to  amend  the 
Track  Safety  Standards  in  order  to 
update  and  enhance  its  track  safety 
regulatory  program.  These  proposed 
amendments  present  additional 
regulatory  requirements  necessary  to 
address  today's  railroad  operating 
environment  including  the  introduction 
of  standards  specifically  addressing 
high  speed  train  operations.  FRA 
proposes  these  changes  to  improve  track 
safety  and  provide  the  railroad  industry 
with  the  flexibility  needed  to  effect  a 
safer  and  more  efficient  use  of 
resources.  The  proposed  amendments 
reflect  consensus  recommendations 
submitted  to  FRA  by  the  Railroad  Safety 
Advisory  Committee. 

DATES:  Written  comments:  Written 
comments  must  be  received  before 
September  15,  1997.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay. 

Public  hearing:  A  public  hearing  will 
be  held  in  Washington,  D.C.  to  allow 
interested  parties  the  opportunity  to 
comment  on  specific  issues  addressed 
in  the  ^4PRM.  FRA  will  announce  at  a 
later  date  in  this  publication  the  date 
and  location  of  the  hearing. 
ADDRESSES:  Written  comments: 
Comments  should  identify  the  docket 
number  and  the  notice  number  and 
should  be  submitted  in  triplicate  to: 
Docket  Clerk,  Office  of  Chief  Counsel, 
Federal  Railroad  Administration,  400 
Seventh  Street,  S.W.,  Mail  Stop  10, 
Washington.  D.C.  20590.  Persons 
desiring  to  be  notified  that  their  written 
comments  have  been  received  by  FRA 
should  include  with  their  comments  a 
stamped,  self-addressed  postcard.  The 
IDocket  Clerk  will  indicate  on  the 
postcard  the  date  on  which  the 
comments  were  received  and  will  return 
the  card  to  the  addressee.  Written 
comments  will  be  available  for 
examination  during  regular  business 
hours  in  Room  7051  of  FRA 


headquarters  at  1120  Vermont  Avenue, 
N.W.,  Washington,  D.C. 

Public  hearing:  The  date  and  location 
of  the  public  hearing  will  be  aimounced 
at  a  later  date  in  this  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  H.  MacDowell,  Office  of  Safety 
Enforcement,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W.,  Mail  Stop  25,  Washington,  D.C. 
20590  (telephone:  202-632-3344),  or 
Nancy  Lummen  Lewis,  Office  of  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street, 
S.W..  Mail  Stop  10,  Washington.  D.C. 
20590  (telephone:  202-632-3174). 

SUPPLEMENTARY  INFORMATION: 

Introductory  Statement 

The  text  of  the  following  proposed 
rule  was  recommended  to  FRA  by  the 
agency's  Rail  Safety  Advisory 
Committee  (RSAC),  a  standing 
committee  composed  of  48 
representatives  of  the  rail  industry,  rail 
labor  and  other  interested  parties,  as 
well  as  FRA.  The  committee  is  tasked  by 
the  Federal  Railroad  Administrator  (the 
Administrator)  to  formulate  and  present 
to  FRA  recommendations  for  new 
regulations  and  revisions  of  existing 
ones.  The  committee  operates  under  a 
set  of  procedures  provided  to  and 
discussed  with  all  its  members  when 
the  RSAC  was  first  established. 

In  accordance  with  the  procedures, 
the  specific  provisions  of  the  proposed 
rule  were  developed  by  the  Track 
Working  Group,  a  subconmiittee  of  the 
RSAC,  which  met  periodically  over  a 
span  of  six  months  in  1996  to  discuss 
track  safety  issues,  developments  in  the 
industry,  and  possible  solutions  to 
current  safety  challenges.  Each 
provision  contained  in  the  proposed 
rule  received  unanimous  approval  by 
the  members  of  the  Track  Working 
Group,  which  included  approximately 
30  representatives  firom  railroads,  rail 
labor,  trade  associations,  state 
government,  track  equipment 
manufacturers,  and  FRA.  Such 
consensus  is  required  by  RSAC 
procedures  before  a  proposal  can  be 
presented  to  the  RSAC  for 
consideration. 

On  October  18,  1996,  all  RSAC 
members  were  provided  copies  of  the 
Track  Working  Group's  proposed  rule 
for  review.  At  a  public  meeting  on 
October  31, 1996,  the  Track  Working 
Croup  presented  its  proposed  rule  to  the 
RSAC  for  approval  to  recommend  it  to 
the  Administrator.  After  discussion,  the 
RSAC  agreed,  at  the  request  of  the 
Brotherhood  of  Maintenance  of  Way 
Employes  (BMWE),  to  defer  the  vote  on 
whether  to  recommend  the  proposed 


rule  to  the  Administrator  to  provide  that 
organization  additional  time  to  inform 
its  members.  The  RSAC  conducted  a 
formal  vote  by  mail  on  November  21, 
1996.  At  that  time,  representatives  of 
many  of  the  labor  unions  withdrew 
support  of  the  proposed  rule  and 
recommended  that  it  be  returned  to  the 
Track  Working  Group  for  further 
discussion. 

Despite  the  lack  of  support  by  many 
RSAC  representatives  of  rail  labor,  the 
number  of  votes  cast  in  favor  of 
recommending  the  proposed  rule  to  the 
Administrator  exceeded  the  number 
necessary  for  a  simple  majority.  RSAC's 
procedures  provide  that  where  there  is 
a  majority  vote  to  recommend  to  the 
Administrator  a  rule  presented  to  the 
RSAC  with  full  consensus  of  the 
working  group  that  produced  it,  the 
RSAC  will  recommend  adoption  of  the 
rule  by  the  Administrator.  Following 
those  procedures,  the  RSAC  formally 
recommended  to  the  Administrator  that 
FRA  issue  the  proposed  rule  as  it  was 
drafted.  The  following  proposed  rule  is 
the  same  rule  text  and  preamble 
developed  by  the  Track  Working  Group. 
However,  the  regulatory  evaluation  for 
the  proposed  rule  varies  somewhat  from 
that  submitted  by  the  Track  Working 
Group. 

The  cost/benefit  evaluation  of  a 
proposed  rule  that  enjoys  unanimous 
support  by  all  of  the  affected  parties 
may  contain  assumptions  which  would 
not  be  appropriate  for  an  analysis  of  a 
proposed  rule  that  receives  less  than 
unanimous  support.  For  example, 
unanimous  support  makes  it  easier  to 
assume  that  costs  are  justified  by 
benefits  where  they  may  be  difficult  to 
quantify.  The  Track  Working  Group 
submitted  to  the  RSAC  its  proposed  rule 
and  cost/benefit  analysis  as  it  was 
approved  by  the  group  with  unanimous 
consensus.  As  noted  above,  however,  in 
the  RSAC  vote,  members  who  represent 
almost  entirely  one  definable  segment  of 
the  rail  industry  voted  to  recommend 
that  the  proposed  rule  be  returned  to  the 
working  group  for  additional  work. 
While  the  Track  Working  Group's 
proposed  rule  received  majority 
consensus  in  the  RSAC,  its  cost/benefit 
analysis  was  based  on  a  premise  that  it 
would  receive  unanimous  consensus. 

In  acknowledgment  of  the  change  in 
assumptions,  FRA  has  attempted  to 
incorporate  additional  data  in  the  cost/ 
benefit  analysis  that  has  been  placed  in 
the  docket.  The  analysis  cannot  answer 
some  important  questions  with  the 
limited  data  now  available.  FRA 
requests  that  parties  who  have  access  to 
this  data  submit  them  to  FRA  during  the 
comment  period  for  this  notice. 
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Specifically,  FRA  requests  the  following 
additional  information: 

•  What  nonreportable  accidents  occur 
on  excepted  track?  How  many  are  there 
by  category  and  what  do  they  cost?  How 
much  excepted  track  does  not  comply 
with  the  proposed  gage  standard,  and 
how  much  will  it  cost  to  bring  it  into 
compliance? 

•  What  accidents  have  been  caused 
by  the  use  of  personnel  not  qualified 
under  §  213.7  to  move  trains  over 
defective  track?  How  many  are  there  by 
category  and  what  do  they  cost?  Have 
any  accidents  been  caused  by  qualified 
personnel  who  have  not  received 
requalification  training?  How  many  are 
there  by  category  and  what  do  they  cost? 

•  Wnat  accidents  have  been  caused 
by  torch-cut  bolt  holes  in  Class  2  track? 
How  many  are  there  by  category  and 
what  do  they  cost? 

•  What  accidents  have  been  caused 
by  torch-cut  rails  or  joint  bars 
reconfigured  by  torch  cutting?  How 
many  are  there  by  category  and  what  do 
they  cost? 

•  How  many  miles  of  track,  by  class 
would  not  comply  with  the  proposed 
crosstie  standard,  and  how  much  will  it 
cost  to  bring  them  into  compliance? 

•  What  accidents  have  been  caused 
by  failure  to  operate  a  switch  during 
inspections?  How  many  are  there  by 
category  and  what  do  they  cost? 

•  What  accidents  have  been  caused 
by  inadequate  inspection  where  the 
inspection  involved  inspection  of 
multiple  tracks  from  a  hi-rail  vehicle? 
How  many  are  there  by  category  and 
what  do  they  cost? 

•  What  other  data  do  you  have 
concerning  the  areas  addressed  by  the 
benefit/cost  analysis? 

Information  pertaining  to  these  subjects 
should  be  submitted  to  the  Docket 
Clerk.  Office  of  Chief  Counsel,  Federal 
Railroad  Administration,  400  Seventh 
Street,  S.W.,  Mail  Stop  10,  Washington. 
D.C.  20590. 

With  this  notice,  FRA  proposes  to 
revise  the  Track  Safety  Standards,  49 
C.F.R.  Part  213,  using  the  proposed  rule 
developed  by  the  Track  Working  Group 
and  recommended  by  majority 
consensus  by  the  RSAC,  including  the 
preamble  and  the  cost/benefit 
evaluation  as  modified  by  FRA.  The 
proposed  rule  is  as  follows: 

I.  Statutory  Background 

The  Rail  Safety  Enforcement  and 
Review  Act  of  1992,  Public  Law  102- 
365.106  Stat.  972  (September  3.  1992). 
later  amended  by  the  Federal  Railroad 
Safety  Authorization  Act  of  1994,  Public 
Law  103-440,  108  Stat.  4615  (November 
2, 1994),  requires  FRA  to  revise  the 
track  safety  regulations  contained  in  49 


CFR  Part  213.  Now  codified  at  49  U.S.C. 
§  20142,  the  amended  statute  requires: 

"(a)  Review  of  Existing  Regulations. — 
Not  later  than  March  3. 1993.  the 
Secretary  of  Transportation  shall  begin 
a  review  of  Department  of 
Transportation  regulations  related  to 
track  safety  standards.  The  review  at 
least  shall  include  an  evaluation  of — 

(1)  procedures  associated  with 
maintaining  and  installing  continuous 
welded  rail  and  its  attendant  structure, 
including  cold  weather  installation 
procedures; 

(2)  the  need  for  revisions  to 
regulations  on  track  excepted  £rom  track 
safety  standards;  and 

(3)  employee  safety. 

(b)  Revision  of  Regulations. — Not  later 
than  September  1,  1995,  the  Secretary 
shall  prescribe  regulations  and  issue 
orders  to  revise  track  safety  standards, 
considering  safety  information 
presented  during  the  review  under 
subsection  (a)  of  this  section  and  the 
report  of  the  Comptroller  General 
submitted  under  subsection  (c)  of  this 
section. 
•        •         •         •         • 

(d)  Identification  of  Internal  Rail 
Defects. — In  carrying  out  subsections  (a) 
and  (b),  the  Secretary  shall  consider 
whether  or  not  to  prescribe  regulations 
and  issue  orders  concerning — 

(1)  inspection  procedures  to  identify 
internal  rail  defects,  before  they  reach 
imminent  failure  size,  in  rail  that  has 
significant  shelling;  and 

(2)  any  specific  actions  that  should  be 
taken  when  a  rail  surface  condition, 
such  as  shelling,  prevents  the 
identification  of  internal  defects." 

n.  Regulatory  Background 

The  first  Federal  Track  Safety 
Standards  were  implemented  in 
October,  1971,  following  the  enactment 
of  the  Federal  Railroad  Safety  Act  of 
1970  in  which  Congress  granted  to  FRA 
comprehensive  authority  over  "all  areas 
of  railroad  safety."  See  36  FR  20336  and 
49  U.S.C.  20101  et  seq.  FRA  envisioned 
the  new  standards  to  be  an  evolving  set 
of  safety  requirements  subject  to 
continuous  revision  allowing  the 
regulations  to  keep  pace  with  industry 
innovations  and  agency  research  and 
development. 

FRA  amended  the  Track  Safety 
Standards  with  minor  revisions  several 
times  in  the  past  two  decades.  It  began 
a  project  to  revise  the  standards 
extensively  in  1978.  but  later  withdrew 
the  effort  when  investigation  revealed 
that  considerably  more  data  collection 
and  analysis  were  necessary  to  support 
recommended  revisions.  A  less 
extensive  revision  of  the  Track  Safety 
Standards  was  issued  in  November. 


1982.  Since  then.  FRA  has  acquired 
much  information  crucial  to  further 
development  of  the  Track  Safety 
Standards  through  the  enhanced 
statistical  analysis  capabilities  resulting 
from  additional  field  reporting 
requirements  and  improved  data 
collection  processes. 

QL  Petitions  for  Rulemaldng 

In  May.  1990,  the  Brotherhood  of 
Maintenance  of  Way  Emplovees 
(BfvlWE)  filed  a  petition  with  FRA  to 
revise  the  Track  Safety  Standards.  The 
petition  suggested  substantive  changes 
to  the  standards,  the  addition  of  new 
regulations  addressing  recent 
developments  in  the  industry,  as  well  as 
the  reinstatement  of  many  of  the 
regulations  deleted  from  the  standards 
in  1982.  The  BMWE  also  petitioned 
FRA  to  further  address  employee  safety 
by  incorporating  in  the  Track  Safety 
Standards  certain  sections  of  the 
Occupational  Safety  and  Health 
Standards  presently  administered  by  the 
U.S.  Department  of  Labor. 

In  March,  1992,  the  Association  of 
American  Railroads  (AAR)  submitted  to 
FRA  a  list  of  recommended  revisions  to 
the  Track  Safety  Standards.  The  AAR 
suggested  some  changes  in  the  wording 
of  existing  regulations  to  provide 
additional  flexibility  to  accommodate 
future  iimovations  in  railroad 
technology.  Several  suggested  revisions 
included  new  approaches  to 
determining  compliance  with  certain 
existing  regulations.  Most  notable 
among  those  was  AAR's  proposal  that 
the  revised  track  standards  permit  the 
use  of  a  Gage  Restraint  Measuring 
System  (GRMS)  in  place  of  detailed 
crosstie  and  fastener  requirements. 
Lengthy  discussions  within  the  Track 
Working  Group  failed  to  result  in  any 
agreement  about  that  proposal,  and  the 
RSAC  postponed  making  a 
recommendation  about  the  use  of 
GRMS.  On  the  other  hand,  RSAC 
recommended  that  railroads  develop 
individual  programs  for  installation  and 
maintenance  of  continuous  welded  rail 
(CWR),  provided  those  programs  meet 
certain  minimum  criteria. 

IV.  Proceedings  to  Date 

On  November  16,  1992,  FRA 
published  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM)  in  this 
docket.  See  57  FR  54038.  The  ANPRM 
summarized  FRA's  knowledge  about 
developments  in  the  rail  industry  in  the 
past  two  decades  and  then  posed  some 
52  questions  regarding  how  those 
developments  should  be  addressed  in 
the  revised  track  safety  standards. 

The  ANPRM  also  annoimced  plans  for 
four  public  workshops  in  which 
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technically-knowledgeable  persons  with 
specialized  experience  in  track 
maintenance  were  invited  to  share  their 
views  with  FRA  in  an  informal  setting. 
The  workshops  were  fact-finding 
sessions  comprised  of  informal  give- 
and-take  exchanges  between  industry, 
labor,  and  government  professionals 
charged  with  the  administration  of  the 
track  safety  standards  on  a  day-to-day 
basis.  They  comprised  an  initial  step  by 
FRA  to  use  more  active  collaboration 
with  labor,  railroad  management, 
manufacturers,  state  governments,  and 
public  interest  associations  in 
structuring  the  revised  regulations. 

The  first  workshop,  held  in  Newark, 
New  Jersey,  on  January  26,  1993, 
addressed  such  topics  as  responsibility 
of  track  owners,  inspection 
qualifications,  restoration/renewal  of 
track,  and  the  30-day  period  in  §  213.9. 
A  second  workshop  in  Atlanta,  Georgia, 
on  January  28, 1993, covered  such 
subjects  as  lateral  track  resistance,  gage 
restraint  measurement,  and  vehicle 
track  interaction.  In  the  third  workshop 
held  in  Denver,  Colorado,  on  February 
23,  1993.  topics  discussed  were 
defective  rails/remedial  action,  internal 
rail  inspection  frequency,  system 
tolerances  and  reliability,  and  torch  cut 
rail.  The  fourth  workshop,  a  two-day 
session  in  Washington,  D.C.  on  March 
30-31,  1993,  covered  such  items  of 
interest  as  excepted  track,  inspection 
requirements,  definitions,  and  the  safety 
of  maintenance-of-way  employees. 

Participants  in  the  workshops 
included  representatives  of  major  and 
short  line  railroads,  the  AAR.  the 
American  Short  Line  Railroad 
Association,  the  BMWE,  as  well  as 
individuals  with  a  particular  interest  in 
certain  areas  of  the  track  safety 
standards.  In  addition  to  the  workshops, 
FRA  invited  interested  persons  to 
submit  written  comments  to  the 
questions  posed  in  the  ANPRM. 
Approximately  30  individuals, 
railroads,  and  industry  groups 
submitted  their  suggestions  and 
observations. 

Following  the  workshop  in 
Washington,  which  included  an 
extensive  discussion  about  the  safety  of 
maintenance-of-way  employees,  FRA 
decided  to  isolate  that  issue  &om  this 
proceeding  so  that  it  could  be  addressed 
thoroughly  in  a  separate  rulemaking. 
That  issue  became  the  focus  of  a 
proceeding  addressing  roadway  worker 
safety,  FRA's  first  negotiated 
rulemaking.  FRA  established  its  first 
formal  regulatory  negotiation  committee 
in  1994.  After  months  of  discussions 
and  debates,  the  committee  reached 
consensus  conclusions  and 
recommended  provisions  for  an  NPRM 


to  the  Federal  Railroad  Administrator 
on  May  17,  1995.  An  NPRM  based  upon 
those  recommendations  was  published 
on  March  14,  1996  (see  61  FR  10528), 
and  a  final  rule  was  issued  on  December 
6,  1996  (see  61  FR  65959). 

V.  The  Railroad  Safety  Advisory 
Committee 

In  past  rulemakings,  interested  parties 
generally  have  approached  the 
proceedings  in  an  adversarial  manner,  a 
tactic  that  often  inhibited  the 
development  of  the  best  regulatory 
solutions  to  resolve  difficult  safety 
issues.  In  addition,  parties  also  have 
resorted  to  pressuring  Congress  for 
legislation  that  would  grant  regulatory 
results  with  which  FRA  disagreed  or 
were  at  odds  with  FRA's  regulatory 
agenda.  FRA  concluded,  therefore,  that 
inclusion  of  these  parties  in  its 
regulatory  process  would  result  in  a 
more  positive  approach  to  developing 
the  best  solutions  to  pressing  safety 
problems. 

Although  FRA  gathered  much 
information  in  the  1993  track 
workshops,  as  well  as  in  similar 
workshops  associated  with  other 
rulemaking  proceedings,  the  agency 
recognized  that  continued  use  of  these 
"ad  hoc"  collaborative  procedures  for 
each  rulemaking  was  not  the  most 
effective  means  of  accomplishing  the 
agency's  goal  of  achieving  a  more 
consensual  regulatory  program. 
Following  the  success  in  1995  of  the 
negotiated  rulemaking  addressing 
roadway  worker  safety,  FRA  decided 
that  several  pending  rulemakings, 
including  this  proceeding  to  revise  Part 
213,  should  advance  under  a  new 
rulemaking  model  that  relies  upon 
consensus  among  various  members  of 
the  affected  industry  and  the  regulated 
community.  On  March  11,  1996.  FRA 
announced  formation  of  the  Railroad 
Safety  Advisory  Committee  (RSAC),  the 
centerpiece  of  the  agency's  new 
regulatory  program  which  emphasizes 
rulemaking  by  consensus  with  those 
most  affected  by  the  agency's 
regulations.  See  61  FR  740. 

The  RSAC  is  comprised  of  48 
individual  representatives  drawn  from 
27  member  organizations.  The 
membership  of  the  RSAC  is 
representative  of  those  interested  in 
railroad  safety  issues,  including  railroad 
owners,  manufacturers,  labor  groups, 
state  government  groups,  and  public 
interest  associations.  Its  sponsor  is  the 
Federal  Railroad  Administrator,  who 
recommends  specific  issues  for  it  to 
address.  The  RSAC  operates  by 
consensus.  It  is  authorized  to  establish 
smaller  "working  groups"  to  research 
and  initially  address  the  issues 


recommended  by  the  Federal  Railroad 
Administrator  and  accepted  by  the 
RSAC  to  resolve. 

VI.  Track  Working  Group 

On  April  2,  1996,  the  RSAC  agreed  to 
provide  advice  and  recommendations  to 
FRA  for  revision  of  the  Track  Safety 
Standards  in  49  CFR  Part  213.  The 
RSAC  then  assigned  that  responsibility 
to  a  specialized  working  group 
comprised  of  approximately  30 
representatives  from  labor,  railroads, 
trade  associations,  state  government 
groups,  track  equipment  manufacturers, 
and  FRA. 

The  Track  Working  Group  met 
monthly  from  May,  1996,  through 
October,  1996,  to  develop  a  draft  NPRM 
to  recommend  to  the  RSAC.  Minutes 
taken  at  each  of  the  meetings  are  part  of 
the  docket  for  this  rulemaking.  The 
provisions  contained  in  this  document 
largely  reflect  the  work  accomplished  by 
that  group. 

The  Track  Working  Group  identified 
issues  for  discussion  from  several 
sources.  One  source  of  issues  was,  of 
course,  the  statutory  mandates  issued  by 
Congress  in  1992  and  in  1994.  Several 
issues  came  to  the  Track  Working  Group 
by  way  of  requests  for  consideration 
made  by  FRA's  track  safety  Technical 
Resolution  Committee.  The  group  also 
examined  track  issues  involved  in  a 
number  of  recommendations  made  to 
FRA  by  the  National  Transportation 
Safety  Board  (NTSB)  in  the  past  decade. 
Discussions  utilized  information 
acquired  by  FRA  through  its  research 
and  development  program,  as  well  as 
from  findings  bom  routine  agency 
investigations  and  accident 
investigations.  Finally,  the  Track 
Working  Group  systematically  surveyed 
the  existing  regulations  to  identify  those 
sections  and  subsections  that  needed 
updating  or,  in  some  cases,  deletion. 

Many  of  the  issues  engendered  much 
discussion  and  debate  within  the  Track 
Working  Group.  Brief  summaries  of 
those  discussions  are  recorded  in  the 
appropriate  parts  of  the  section-by- 
section  analysis  portion  of  this 
document.  Technical  details  supporting 
certain  recommendations  are  not 
specified  in  this  notice  but  are  recorded 
in  the  docket  and  were  discussed  by  the 
Track  Working  Group.  A  few  issues 
have  been  designated  by  FRA  to  be 
"major  issues"  and  are  more  fully 
discussed  in  the  following  section. 

V.  Mafor  Issues 

This  section  contains  FRA's  analysis 
of  a  number  of  significant  issues  that 
arose  in  this  rulemaking.  The  analysis  is 
based  upon  (1)  discussions  by  the 
Working  Group  and  RSAC;  (2) 
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comments,  both  oral  and  written, 
received  by  the  agency  following 
publication  of  the  ANPRM;  (3)  past 
statements  of  agency  policies;  (4)  legal 
research;  and  (5)  agency  compliance 
experience. 

A.  Continuous  Welded  Rail  (CWR) 

In  the  first  track  safety  standards 
published  in  1971,  §213.119  dealt  with 
CWR  in  a  rather  general  manner,  stating 
simply  that  CWR  must  be  installed  at  a 
rail  temperature  that  prevents  lateral 
displacement  of  track  or  puU-aparts  of 
rail  ends,  and  that  it  should  not  be 
disturbed  at  rail  temperatures  higher 
than  the  installation  or  adjusted 
installation  temperature.  (See  36  FR 
20341.)  In  1979,  when  FRA  proposed  a 
significant  revision  of  Part  213,  the 
agency  suggested  that  this  subsection  be 
eliminated  because  it  provided  "little 
guidance  to  railroads"  and  was 
"difficult  to  enforce."  The  agency 
further  stated  that  research  had  "not 
advanced  to  the  point  where  specific 
safety  requirements  can  be  established." 
(See  44  FR  52114.)  However,  when  the 
proposed  revision  was  withdrawn  in 
1981  (see  46  FR  32896),  the  proposal  to 
eliminate  §213.119  was  also 
abandoned.  In  the  November,  1982 
revisions  to  the  Track  Safety  Standards 
§213.119  was  deleted. 

In  the  Rail  Safety  Enforcement  and 
Review  Act  of  1992,  Congress  mandated 
FRA  to  evaluate  procedures  for 
installing  and  maintaining  CWR.  In 
1994,  in  the  Federal  Railroad 
Authorization  Act,  Congress  added  an 
evaluation  of  cold  weather  installation 
procedures  to  that  mandate.  Following 
evaluation  of  those  procedures,  FRA 
proposes  to  return  CWR  procedures  to 
Part  213. 

CWR  is  naturally  subjected  to  high 
compressive  and  tensile  forces  which,  if 
not  adequately  restrained,  can  result  in 
track  buckling  or  pull-aparts.  The 
potential  for  track  buckling  increases  as 
the  ambient  air  temperature  increases 
while  the  potential  for  pull-aparts 
increases  as  the  ambient  air  temp)erature 
decreases.  Track  buckling  tends  to  occur 
under  train  movement  and  therefore  can 
be  instantaneous  and  somewhat 
unpredictable. 

In  recent  years,  FRA  engaged  in  a 
research  program  to  develop  criteria  and 
guidelines  for  improving  CWR's 
resistance  to  buckling.  The  program 
sought  to  (1)  define  critical  forces  and 
conditions  associated  with  track 
buckling,  (2)  quantify  parameters  which 
govern  the  resistance  of  track  to 
buckling,  and  (3)  develop  technology  to 
detect  incipient  failures  prior  to  track 
buckling.  Railroads  have  also  invested 
considerable  resources  into  CWR 


research  and  employee  training  which 
has  resulted  in  a  marked  decrease  in  the 
number  of  reportable  buckled  track 
incidents  over  the  last  decade.  FRA's 
Accident/Incident  data  base  reveals  that 
the  number  of  reportable  buckled  track 
derailments  has  been  reduced  by 
approximately  50%  since  1985. 
dropping  from  a  yearly  average  of 
approximately  60  instances  to 
approximately  30  such  occuirrences  per 
year. 

How  a  railroad  provides  the  adequate 
lateral  resistance  to  prevent  track 
buckling  may  vary  from  railroad  to 
railroad.  The  Track  Working  Group 
found  that  consistent  methodology  is 
not  £is  important  as  effective 
methodology  in  installing  and 
maintaining  CWR.  Therefore,  the  Track 
Working  Group's  recommendations  are 
premised  on  the  concept  that  the 
regulations  should  provide  railroads 
with  as  much  flexibility  as  safely 
feasible.  The  proposed  standard, 
contained  in  a  new  subsection 
(§  213.119),  allows  railroads  to  develop 
and  implement  their  individual  CWR 
programs  based  on  procedures  which 
have  proven  effective  for  them  over  the 
years.  At  a  minimum,  procedures  shall 
be  developed  for  the  installation, 
adjustment,  maintenance,  and 
inspection  of  CWR,  as  well  as  a  training 
program  and  minimal  requirements  for 
recordkeeping.  FRA  proposes  to  monitor 
the  railroads  adherence  to  these 
procedures  as  well  as  the  overall 
effectiveness  of  the  CWR  programs. 

B.  Excepted  Track 

With  some  limitations,  the  current 
regulation  permits  railroads  to  designate 
track  as  "excepted"  from  compliance 
with  minimum  safety  requirements  for 
roadbed,  track  geometry  and  track 
structure.  This  provision  was  intended 
to  allow  for  limited  periods  of  operation 
over  track  that  was  scheduled  for 
abandonment  or  later  improvement,  and 
to  permit  operations  over  low  density 
branch  lines  and  related  yard  tracks  in 
areas  where  it  is  highly  unlikely  that  a 
derailment  would  endanger  persons 
along  the  right-of-way.  In  general,  the 
purpose  of  this  provision  has  been 
realized. 

However,  the  excepted  track 
provision  was  not  tightly  drawn  when 
added  in  1982.  Critics  of  the  present 
provision  argue  that  it  permits  tolerance 
of  unsafe  track  conditions.  For  instance, 
trackage  designated  as  "excepted" 
sometimes  traverses  residential  areas  or 
exists  within  close  proximity  to  major 
population  centers,  and  hazardous 
materials  frequently  are  moved  over 
these  tracks  with  some  regularity. 


FRA  added  the  excepted  track 
provision  (§  213.4)  to  the  regulations  in 
response  to  an  industry  outcry  for 
regulatory  relief  on  those  rail  lines 
producing  little  or  no  income.  FRA 
believed  that  without  some  relief  for 
low  density  lines,  railroads  would 
accelerate  abandonment  of  those  lines 
rather  than  invest  their  slim  resources 
where  retiuns  would  be  limited. 
Therefore,  the  1982  revision  provided 
the  industry  with  a  means  to  operate 
over  designated  tracks  without 
complying  with  the  substantive 
requirements  of  the  Track  Safety 
Standards.  FRA  believed  that  the 
designated  tracks  would  be  located  on 
comparatively  level  terrain  in  areas 
where  the  likelihood  was  remote  that  a 
derailment  would  endanger  a  train  crew 
or  the  general  public. 

The  current  provision  contains  a 
number  of  operating  restrictions, 
including  limitations  on  where  excepted 
track  can  be  located  and  the  number  of 
cars  containing  hazardous  materials 
(five)  that  can  be  hauled  in  one  train. 
Maximum  speed  is  10  m.p.h.,  and 
passenger  service  is  prohibited. 

Despite  these  limitations,  railroads 
have  embraced  the  concept  of  excepted 
track.  In  1992,  an  FRA  survey  revealed 
the  existence  of  approximately  12,000 
miles  of  designated  excepted  track 
nationwide,  far  more  than  FRA 
envisioned  when  the  provision  was 
added  to  the  regulations.  Recent  surveys 
conducted  by  the  AAR  and  ASLRA, 
which  were  distributed  to  the  Working 
Group  members,  currently  indicate  that 
between  8,000  and  9,000  miles  of 
excepted  track  presently  exists 
nationwide.  FRA  inspectors  frequently 
find  that  railroads'  legal  use  of  the 
excepted  track  provision  is  far  from  the 
provision's  original  intent  and  purpose. 

Comments  given  in  response  to  the 
ANPRM,  as  well  as  some  opinions 
expressed  within  the  Track  Working 
Group,  demonstrate  that  many  railroads 
favor  maintaining  an  excepted  track 
provision  in  the  Track  Safety  Standards. 
They  argue  that  accident  and  injury  data 
do  not  support  the  notion  that  trackage 
in  "excepted"  status  presents  any 
significant  safety  hazard.  Short  line 
railroads  strenuously  argue  that  they 
depend  on  the  provision  in  order  to 
keep  certain  track  segments  in  business. 
Many  short  lines  operate  over  track  they 
acquired  just  before  abandonment  by  a 
major  railroad.  A  significant  number  of 
those  lines  serve  only  a  handful  of 
industries  with  comparatively  small 
gross  tonnage.  Eliminating  the  excepted 
track  provision  may  result  in  the  demise 
of  service  to  many  short  line  railroad 
shippers,  thus  prompting  an  increase  in 
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rail  traffic  switching  to  highway 
transportation. 

Others,  however,  favor  abolishing  the 
excepted  track  provision  because  they 
believe  it  promotes  tolerance  of  poor 
maintenance  practices  and  hazardous 
track  conditions.  Approximately  65%  of 
all  reportable  derailments  on  excepted 
track  from  1988  through  the  third 
quarter  of  1995  were  track-caused.  Of 
this  total,  nearly  33%  were  attributed  to 
wide  gage  as  a  result  of  defective 
crossties  or  rail  fasteners.  FRA  and  state 
inspectors  have  found  instances  where 
railroads  have  taken  advantage  of  the 
permissive  language  in  the  section  to 
conduct  operations  in  a  memner  not 
envisioned  by  the  drafters  of  the 
provision.  Fotexample,  a  railroad 
removes  a  segment  of  track  from  the 
excepted  designation  only  long  enough 
to  move  a  train  with  more  than  five  cars 
carrying  hazardous  materials,  or  to 
operate  an  excursion  passenger  train, 
and  then  replaces  the  segment  in 
excepted  status  as  soon  as  the 
movement  is  completed.  However, 
FRA's  enforcement  policies  and  railroad 
compliance  have  reduced  these 
instances. 

For  those  reasons,  the  Track  Working 
Group  advised  that  the  excepted  track 
provision  be  retained  with  certain  new 
restrictions.  Significant  revision 
proposed  for  §  213.4  includes  a  new 
requirement  that  the  track  owner  must 
maintain  gage  to  a  58V«"  standard, 
perform  periodic  switch  inspections, 
and  provide  FRA  with  notification  10 
days  prior  to  removing  track  from 
excepted  status.  The  revision  also 
proposes  to  change  the  word  "revenue" 
to  "occupied"  in  describing  passenger 
trains  prohibited  from  operating  over 
excepted  track. 

C.  Liability  Standard 

The  current  track  regulations  are 
enforced  against  a  track  owner  "who 
knows  or  has  notice"  that  the  track  does 
not  meet  compliance  standards.  This 
knowledge  standard  is  unique  to  the 
track  regulations;  other  FRA  regulations 
are  based  on  strict  liability.  The 
knowledge  standard  is  founded  on  the 
notion  that  railroads  should  not  be  held 
responsible  for  defects  that  may  occur 
suddenly  in  remote  locations.  Today, 
after  years  of  track  abandonments  by 
major  railroads,  the  industry  is 
responsible  for  maintaining  about 
200.000  miles  of  track.  Many  defects 
occur  suddenly  in  remote  areas,  making 
it  difficult  for  even  the  most  diligent 
track  inspectors  to  keep  pace  with  all 
defects  as  they  happen. 

With  a  knowleage  standard  attached 
to  the  track  regulations,  railroads  are 
held  liable  for  non-compliance  or  civil 


penalties  for  only  those  defects  that  they 
knew  about  or  those  that  are  so  evident 
the  railroad  is  deemed  to  have  known 
about  them.  FRA  and  state  inspectors 
meet  this  knowledge  standard  in  a 
number  of  ways.  Sometimes  they  record 
and  notify  a  railroad  of  a  defect  that 
they  find,  and  then  re- inspect  30  days 
later  to  see  if  the  defect  has  been 
repaired.  If  it  has  not,  they  cite  the 
railroad  for  a  violation  of  the  track 
safety  standards.  While  this  method 
provides  a  fails€ife  way  of  proving 
railroad  notice  of  a  defect,  it  is  not 
always  practicable  for  inspectors  to 
perform  follow-up  inspections  30  days 
later. 

Often,  inspectors  choose  to  inspect 
the  railroad's  own  inspection  records  to 
see  if  a  defect  they  have  noted  is 
recorded  there.  If  it  is.  the  inspection 
record  forms  proof  that  the  railroad  had 
notice  of  the  defect.  If  the  defect  is  not 
recorded  in  the  railroad's  inspection 
records,  but  is  of  the  nature  that  it 
would  have  had  to  exist  at  the  time  of 
the  railroad's  last  inspection  (for 
example,  defective  crossties  or  certain 
breaks  that  are  covered  with  rust),  the 
defect's  existence  constitutes 
constructive  knowledge  by  the  railroad 
and  the  railroad  is  cited  for  a  violation. 
Although  these  inspection  methods  are 
not  enunciated  in  the  regulations 
themselves,  they  reflect  long-standing 
FRA  enforcement  policy  and  are 
explained  in  FRA's  Track  Enforcement 
Manual. 

In  its  petition,  the  BMWE  suggested 
that  FRA  put  track  owners  under  strict 
liability  standard  by  removing  the 
phrase  "knows  or  has  notice"  from 
§  213.5.  Under  that  standard,  any  defect 
found  by  an  FRA  inspector  could  be 
written  as  a  violation  regardless  of  the 
railroad's  ignorance  of  it.  The  AAR 
requested  in  its  petition  that  FRA 
develop  performance  standards  for  the 
track  regulations.  Certain  defects  would 
not  be  cited  as  long  as  the  track  is 
performing  safely,  making  unnecessary 
many  of  the  regulations  (for  example, 
inspection  requirements  and  the 
minimum  number  of  crossties).  Neither 
the  BMWE  nor  the  AAR  provided  FRA 
with  cost/benefit  information  to  support 
their  respective  requests. 

This  notice  proposes  to  adopt  the 
recommendation  by  the  Track  Working 
Group  and  the  RSAC  to  leave  the 
standard  of  liability  unchanged  as  the 
best  balance  of  all  interests.  Railroads 
will  continue  to  be  held  liable  for  track 
defects  of  which  they  knew  or  had 
notice.  Notice  may  include  constructive 
knowledge  of  defects  that,  by  their 
native,  would  have  had  to  be  in 
existence  when  the  railroad  was  last 
required  to  perform  an  inspection. 


D.  Plant  Railroads  and  Industrial  Spurs 

FRA  has  elected  not  to  exercise 
jurisdiction  over  the  safety  of  railroads 
that  conduct  their  operations 
exclusively  within  an  industrial  or 
military  installation.  Such  operations 
have  not  demonstrated  the  same  degree 
and  frequency  of  track  problems  found 
on  tracks  in  the  general  system  which 
are  subject  to  heavier  tonnages  and  more 
frequent  use.  Nevertheless,  FRA 
recognizes  its  responsibility  for  the 
safety  of  railroad  employees  and 
operations  inside  such  facilities  where  a 
general  system  railroad  provides  service 
on  that  property,  either  by  picking  up 
and  placing  cars  for  transportation  in 
interstate  commerce  or  by  switching  for 
the  plant.  The  same  responsibility 
applies  to  operations  on  privately 
owned  industrial  spurs  used  exclusively 
by  a  main  line  railroad  to  serve  an 
industry. 

The  applicability  section  of  the 
current  Track  Safety  Standards  (§  213.3) 
excludes  track  "located  inside  an 
installation  which  is  not  part  of  the 
general  railroad  system  of 
transportation."  This  broad  statement 
implies  that  the  track  standards  do  not 
apply  anywhere  inside  a  plant, 
regardless  of  who  operates  there  or  the 
type  of  operations  that  occur  on  the 
plant  track.  However,  §  213.3  must  be 
read  in  conjunction  with  49  CFR  Part 
209.  Appendix  A,  which  explains  that 
any  plant  railroad  trackage  over  which 
a  general  system  railroad  operates 
b^omes  subject  to  FRA  regulations. 
With  the  entrance  of  a  general  system 
railroad,  the  plant  loses  its  insularity. 

Since  the  enactment  of  the  Federal 
Railroad  Safety  Act  of  1970,  FRA  has 
had  at  its  disposal  statutory  authority  to 
issue  emergency  orders  to  repair  or 
discontinue  use  of  industrial  or  plant 
trackage  should  the  agency  find  that 
conditions  of  the  track  pose  a  hazard  of 
death  or  injury.  See  49  U.S.C.  §  20901. 
It  is  FRA's  opinion  that  this  emergency 
order  authority  is  sufficient  power  to 
ensure  track  safety  within  plants  or 
installations.  However,  if  conditions  or 
events  in  the  future  tend  to  demonstrate 
that  track  safety  within  plants  or 
installations  should  be  more  specifically 
regulated,  FRA  will  seek  to  change  the 
applicability  of  this  Part  in  a  future 
rulemaking.  This  notice  proposes  to 
leave  the  application  section  of  the 
Track  Safety  Standards  unchanged. 

E.  Tourist  Railroads 

Congress  granted  FRA  authority  over' 
all  railroads,  including  tourist  railroads, 
in  1970  when  it  enacted  the  Railroad 
Safety  Act,  now  codified  at  49  U.S.C. 
§  20102  et  seq.  In  the  1970's  and  early 


1980's,  toiuist  railroads  were  few  in 
number,  and  the  agency  decided  to 
direct  its  manpower  and  resources 
towards  ensuring  safety  on  the  freight 
carriers  and  major  passenger  lines.  As 
the  1980's  progressed,  FRA  begem  to 
witness  a  proliferation  of  tourist 
operations  ranging  in  description  from 
very  small  operations  carrying  only  a 
handful  of  passengers  a  few  days  every 
year  to  large  operations  transporting 
hundreds  of  passengers  daily.  Many  are 
financially  constrained  and  dependent 
on  volunteer  labor,  but  others  gamer 
significant  revenues  irom  transportation 
of  thousands  of  riders.  The  tourist 
railroad  industry  itself  estimates  that 
such  railroads  carry  four  to  five  million 
passengers  each  year. 

In  1992,  FRA  developed  a  policy  for 
exercise  of  agency  jurisdiction  over 
tourist  railroads.  The  policy  provides 
that  FRA  will  exercise  jurisdiction  over 
all  tourist  railroad  operations  except 
those  that  are  less  than  24  inches  in  gage 
and/or  insular.  An  insular  tourist 
railroad  is  one  where  operations  are 
limited  to  a  separate  enclave  in  such  a 
way  that  they  engender  no  reasonable 
expectation  that  the  safety  of  any 
member  of  the  public  (except  a  business 
guest,  a  licensee  or  affiliated  entity,  or 
a  trespasser)  would  be  affected.  An 
insular  railroad  cannot  have  a  public 
highway-rail  crossing  in  use,  an  at-grade 
rail  crossing  in  use,  a  bridge  over  a 
public  road  or  commercially  navigable 
waters,  or  a  conunon  corridor  of  30  feet 
or  less  with  another  railroad. 

The  current  Track  Safety  Standards 
apply  only  to  those  tourist  railroads  that 
operate  on  the  general  system. 
Nevertheless,  the  Track  Safety 
Standards  serve  as  benchmarks  for 
evaluating  the  safety  of  trackage  off  the 
general  system. 

In  1992,  the  Berkshire  Scenic  Railway 
Museum  of  Lenox,  Massachusetts, 
petitioned  FRA  to  conduct  a  special 
proceeding  on  all  safety  issues  related  to 
tourist  railroads,  suggesting  that  FRA 
phase  in  Class  1  track  standards  for 
those  non-general  system  properties  to 
which  the  standards  do  not  currently 
apply.  FRA  denied  the  petition  for  a 
special  proceeding  because  of  the 
agency's  many  rulemaking 
commitments.  However.  FRA  indicated 
a  willingness  to  consider  suggestions  for 
modification  of  safety  standards  for 
toiuist  railroads  within  rulemaking 
proceedings  already  planned  or 
underway. 

In  1994,  representatives  of  the  tourist 
railroad  industry  proposed  to  Congress 
that  it  amend  certain  parts  of  45  U.S.C. 
§431,  now  recodified  at  49  U.S.C. 
§§  20101-20103,  wherein  FRA,  through 
the  Secretary  of  Transportation,  is 


granted  plenary  authority  over  the  safety 
of  all  railroads.  The  proposed  legislation 
would  have  excluded  tourist  railroads 
irom  Federal  safety  laws  even  if  they 
operate  over  the  general  system,  as  long 
as  they  do  not  "interchange  traffic"  with 
the  general  system?  Thus,  an 
unregulated  tourist  train  could  operate 
on  the  same  track  as  a  freight  train. 
Amtrak,  or  commuter  railroad.  Congress 
agreed  that  such  a  change  would  not  be 
wise  safety  policy.  However,  Congress 
also  recognized  that  tourist  railroads 
sometimes  have  unique  characteristics 
that  affect  how  they  comply  with 
Federal  safety  laws.  Therefore,  in 
enacting  the  Federal  Railroad  Safety 
Authorization  Act  of  1994,  Congress 
instructed  FRA  to  consider  "factors  that 
may  be  unique"  to  tourist  railroads 
when  prescribing  safety  regulations  that 
would  apply  to  those  railroads.  See  49 
U.S.C.  §20103.  Of  course,  FRA  had 
already  made  an  informal  commitment 
to  the  industry  to  consider  their  unique 
factors  in  ongoing  and  future 
rulemakings. 

FRA  estimates  that  approximately  95 
tourist  railroads  operating  over  1,350 
miles  of  standard  gage  track  off  the 
general  system  are  not  currently  subject 
to  the  track  safety  standards.  FRA  sees 
the  need  to  address  this  growing  market 
and  increasing  safety  exposure  in  the 
area  of  track  safety,  as  well  as  other 
areas  of  rail  operation.  In  April.  1996. 
the  agency  referred  tourist  railroad 
safety  issues  to  the  RSAC.  The  RSAC,  in 
turn,  established  a  working  group 
comprised  of  agency  and  tourist  railroad 
industry  representatives  to  analyze  the 
industry's  unique  aspects  and  formulate 
recommendations  for  appropriate 
regulation  of  that  specialized  industry. 
Because  this  working  group  will 
investigate  and  examine  issues  of  track 
safety  on  tourist  railroads,  the  Track 
Working  Group  decided  not  to  discuss 
the  subject.  If  the  Tourist  Railroad 
Working  Group  sees  the  need  to  propose 
changes  to  Part  213  to  accommodate 
that  industry,  it  will  recommend  to 
RSAC  that  FRA  initiate  a  separate 
rulemaking  to  address  those  issues. 
Therefore,  this  notice  proposes  no 
changes  to  the  Track  Safety  Standards 
that  are  directed  specifically  to  tourist 
railroads. 

F.  Train  Speed/Preemption 

Under  the  current  Track  Safety 
Standards.  FRA  has  only  an  indirect 
role  in  determining  speed  limits. 
Railroads  set  train  speed  in  their 
timetables  or  train  orders.  Once  a 
railroad  sets  a  train  speed,  it  must  then 
maintain  the  track  according  to  FRA 
standeurds  for  the  class  of  track  that 
corresponds  to  that  train  speed.  The 


signal  and  train  control  regulations  also 
fix  limits  on  train  speed  based  upon  the 
type  of  signal  system  that  is  in  place.  If 
the  railroad  fails  to  comply  with  track 
or  signal  system  requirements  for  speed 
at  which  trains  are  operated,  the 
railroad  is  subject  to  penalty. 

FRA's  current  regulations  governing 
train  speed  do  not  afford  any  adjustment 
of  train  speeds  in  urban  settings  or  at 
grade  crossings.  This  omission  is 
intentional.  FRA  believes  that  locally 
established  speed  limits  may  result  in 
hundreds  of  individual  speed 
restrictions  along  a  train's  route,  causing 
train  delays  and  increasing  safety 
hazards.  The  safest  train  maintains  a 
steady  speed.  Every  time  a  train  must 
slow  down  and  then  speed  up.  safety 
hazards,  such  as  buff  and  draft  forces, 
are  introduced.  These  kinds  of  forces 
can  enhance  the  chance  of  derailment 
with  its  attendant  risk  of  injury  to 
employees,  the  traveling  public,  and 
surrounding  communities. 

FRA  always  has  contended  that 
Federal  regulations  preempt  any  local 
speed  restrictions  on  trains.  Section 
20106  of  Title  49.  United  States  Code 
(formeriy  45  U.S.C.  §434)  declares 
that— 

"(Ijaws.  regulations,  and  orders 
related  to  railroad  safety  shall  be 
nationally  uniform  to  the  extent 
practicable.  A  State  may  adopt  or 
continue  in  force  an  additional  or  more 
stringent  law,  regulation,  or  order 
related  to  railroad  safety  when  the  law. 
regulation,  or  order — (1)  is  necessary  to 
eliminate  or  reduce  an  essentially  local 
safety  hazard;  (2)  is  not  incompatible 
with  a  law.  regulation,  or  order  of  the 
United  States  Government;  and  (3)  does 
not  unreasonable  burden  interstate 
commerce." 

FRA's  long-held  belief  that  Part  213 
preempts  local  speed  laws  was  verified 
by  the  U.S.  Supreme  Court  in  1993  in 
the  case  CSX  v.  Easterwood.  507  U.S. 
658  (1993).  The  Court  held  that  legal 
duties  imposed  on  railroads  by  a  state's 
common  law  of  negligence  fall  within 
the  scope  of  preemption  provision  of  49 
U.S.C.  20106.  which  preempts  any  state 
"law.  rule,  regulation,  order  or  standard 
relating  to  railroad  safety."  The  Court 
said  that  preemption  of  such  state  laws 
"will  lie  only  if  the  federal  regulations 
substantially  subsume  the  subject  matter 
of  the  relevant  state  law."  Easterwood, 
664.  However,  the  Court  further  stated 
that  because  Part  213  Ues  certain  track 
requirements  to  train  speed,  it  should  be 
viewed  as  "covering  the  subject  matter" 
of  speed  limits. 

Notwithstanding  some  of  the  language 
in  Easterwood  that  a  ciusory  reading 
may  otherwise  indicate.  FRA  has  never 
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assumed  the  task  of  setting  train  speed. 
Rather,  the  agency  holds  railroads 
responsible  for  minimizing  the  risk  of 
derailment  by  properly  maintaining 
track  for  the  speed  they  set  themselves. 
For  example,  if  a  railroad  wants  its 
freight  trains  to  operate  at  59  m.p.h. 
between  two  certain  locations,  it  must 
maintain  the  tracks  between  those 
locations  to  Class  4  standards. 

In  recent  years.  FRA  has  encountered 
increasing  pressure  from  communities 
along  railroad  rights-of-way  to  set 
slower  train  speeds  on  main  tracks 
located  in  urban  areas.  They  typically 
cite  the  inherent  dangers  of  grade 
crossings,  as  well  as  the  risk  of 
derailments  of  rail  cars  containing 
hazardous  materials. 

As  to  grade  crossings,  FRA  has 
consistently  maintained  that  their 
danger  is  a  separate  issue  from  train 
speed.  The  physical  properties  of  a 
moving  train  virtually  always  prevent  it 
from  stopping  in  time  to  avoid  hitting 
an  object  on  the  tracks  regardless  of  the 
speed  at  which  the  train  is  traveling. 
Prevention  of  grade  crossing  accidents  is 
more  effectively  achieved  through  the 
use  of  adequate  crossing  protection  and 
through  observance  by  the  driving 
public  of  crossing  restrictions  and 
precautions.  Therefore.  FRA  continues 
to  sponsor  and/or  support  initiatives  to 
improve  safety  at  grade  crossings  under 
the  Department  of  Transportation's 
Grade  Crossing  Action  Flan.  These 
initiatives  are  geared  towards  enhancing 
enforcement  of  traffic  laws  at  crossings, 
closing  unneeded  crossings,  enhancing 
rail  corridor  crossing  reviews  and 
improvements,  expanding  public 
education  and  Operation  Lifesaver 
activities,  increasing  safety  at  private 
crossings,  improving  data  and  research 
efforts,  and  preventing  rail  trespassing. 

In  January,  1995,  FRA  implemented 
regulations  for  maintenance,  inspection 
and  testing  of  warning  devices  at 
crossings,  such  as  lights  and  gates.  See 
59  FR  50086,  The  agency  also 
implemented  regulations  requiring 
certain  locomotives  to  be  equipped  with 
auxiliary  lights  maiking  trains  more 
visible  to  motorists,  railroad  employees, 
and  pedestrians.  See  61  FR  8881.  FRA 
believes  that  these  measures  are  more 
effective  approaches  to  enhancing  safety 
at  grade  crossings  than  an  attempt  to 
design  speed  limits  for  each  geographic 
situation. 

G.  Vegetation 

The  vegetation  control  requirements 
of  Part  213  currently  deal  with  fire 
hazards  to  bridges,  visibility  of  railroad 
signs  and  signals,  interference  with 
normal  trackside  duties  of  employees, 
proper  functioning  of  signal  and 


communication  lines,  and  the  ability  to 
inspect  moving  equipment  ("roll  by" 
inspections).  The  regulation  does  not 
address  the  issues  of  motorists'  ability  to 
see  warning  devices  at  highway-rail 
crossings. 

Since  1978,  accidents  and  fatalities  at 
highway-rail  grade  crossings  have 
decreased  dramatically  due  to 
engineering  improvements  at  individual 
crossings,  education  of  the  public,  and 
greater  enforcement  of  highway  traffic 
laws.  Nevertheless,  FRA  finds  that  the 
present  loss  of  life,  injiuies,  and 
property  damage  are  still  unacceptable. 
In  1995,  579  people  were  killed,  and 
1 ,894  suffered  serious  injuries  in  grade 
crossing  accidents.  Highway-rail 
collisions  are  the  number  one  cause  of 
death  in  the  entire  railroad  industry,  far 
surpassing  employee  or  passenger 
fatadities. 

In  lengthy  discussions  about 
vegetation  at  grade  crossings,  the  Track 
Working  Group  found  itself  grappling 
with  a  very  complex  issue  that  cannot 
be  resolved  simply  by  requiring  brush  to 
be  cut  away  from  grade  crossings.  The 
Track  Working  Group  considered  a 
proposal  which  would  have  set  sight 
distances  for  motorists  approaching 
highway  rail  grade  crossings.  However, 
the  group  quickly  realized  that  the  issue 
requires  the  expertise  of  entities  not 
represented  on  the  Track  Working 
Group  or  RSAC,  e.g..  state  and  federal 
highway  designers,  traffic  engineers,  as 
well  as  representatives  of  local 
jurisdictions  with  grade  crossings.  This 
notice,  therefore,  proposes  only  one 
addition  to  current  requirements  of 
railroads  in  maintaining  vegetation. 
Under  this  proposal,  railroads  will  be 
required  also  to  clear  vegetation  away 
from  signs  and  signals  on  railroad 
rights-of-way  at  grade  crossings. 
Because  the  scope  of  Part  213  limits 
vegetation  requirements  to  railroad 
property,  this  proposal  does  not  attempt 
to  dictate  standards  for  surrounding 
landowners.  The  additional  language  is 
intended  only  to  cover  the  clearing  of 
vegetation  at  highway-rail  grade 
crossings  to  provide  adequate  visibility 
of  railroad  signs  and  signals;  it  is  not 
intended  to  cover  or  preempt  state  or 
local  requirements  for  the  clearing  of 
vegetation  on  railroad  rights-of-way  at 
highway-rail  grade  crossings. 

The  RSAC  views  this  proposed 
requirement  as  a  first  of  several 
regulatory  steps  to  reduce  the  inherent 
dangera  of  highway  rail  grade  crossings. 
Along  with  the  proposal  for  this 
additional  requirement,  the  RSAC, 
following  a  recommendation  by  the 
Track  Working  Group,  has  requested 
that  the  FRA  Administrator  recommend 
that  the  Department  of  Transportation 


initiate  a  joint  regulatory  proceeding  by 
FRA  and  the  Federal  Highway 
Administration  to  address  vegetation 
maintenance  and  sight  distances  for 
motorists  at  grade  crossings.  Should  the 
Department  of  Transportation  decide 
not  to  initiate  such  a  regulatory  project, 
FRA  will  then  consider  the  next 
appropriate  action  which  may  include 
launching  its  own  regulatory 
proceeding. 

H.  Trackside  Walkways 

The  Track  Working  Group  agreed  that 
it  was  not  prepared  at  this  time  to 
recommend  to  the  RSAC  whether  or  not 
this  proceeding  should  address 
trackside  walkways.  Therefore,  this 
notice  does  not  include  any  proposals  or 
discussions  addressing  this  issue. 

/.  Gage  Restraint  Measurement  System 

Historically,  railroads  assess  a  track's 
ability  to  maintain  gage  through  visual 
inspections  of  crossties  and  rail 
fasteners.  However,  the  inability  of  the 
track  structure  to  maintain  gage 
sometimes  becomes  apparent  only  after 
a  derailment  occurs.  Many  railroads 
throughout  the  country  have 
successfully  tested  the  GRMS,  which 
was  developed  under  a  joint  FRA/ 
industry  research  project. 

Accident  statistics  taken  from  FRA's 
Annual  Accident/Incident  Bulletins 
reveal  Uiat  bom  1985  through  1995, 
reportable  wide  gage  derailments  from 
defective  crossties  and  fasteners  totaled 
2,232  instances  and  cost  the  industry 
over  60  million  dollars  in  damages. 

Current  crosstie  and  fastener 
maintenance  techniques  rely  heavily  on 
visual  inspections  by  track  inspectors, 
whose  subjective  knowledge  is  based  on 
varying  degrees  of  experience  and 
training.  The  subjective  nature  of  those 
inspections  sometimes  create 
inconsistent  determinations  about  the 
ability  of  individual  crossties  and 
fasteners  to  restrain  track  gage.  Crossties 
may  not  always  exhibit  strong 
indications  of  good  or  bad  condition.  If 
a  crosstie  in  questionable  condition  is 
removed  from  track  prematurely,  its 
maximum  service  life  is  uimecessarily 
shortened  resulting  in  added 
maintenance  costs  for  the  railroad.  Yet, 
a  crosstie  of  questionable  condition  left 
too  long  in  track  can  cause  a  wide-gage 
derailment  with  its  inherent  risk  of 
injury  to  railroad  personnel  and 
passengers  and  damage  to  property.  In 
many  instances  of  gage  failure  caused  by 
defective  crossties  and/or  fasteners,  the 
static  or  unloaded  gage  is  within  the 
limits  prescribed  by  the  current  track 
standards.  However,  when  a  train 
applies  an  abnormally  high  lateral  load 
to  a  section  of  track  that  contains 


marginal  crosstie  or  fastener  conditions, 
the  result  is  often  a  wide  gage 
derailment. 

In  1993,  FRA  granted  CSX 
Transportation  a  waiver  of  compliance 
for  the  purpose  of  conducting  a  test 
program  to  evaluate  the  GRMS 
performance-based  standard  using 
FRA's  research  vehicle,  in  lieu  of 
existing  crosstie  and  rail  fastening 
requirements,  on  nearly  500  miles  of 
various  track  segments.  The  experience 
gained  under  this  waiver  has  provided 
FRA  with  the  opportunity  to  continually 
make  adjustments  to  the  conditional 
requirements  of  the  waiver  to  the  point 
where  the  technology  has  proven  itself 
to  be  a  more  consistent  method  of 
objectively  determining  crosstie  and 
fastener  effectiveness.  FRA  believes  the 
technology  is  now  ready  to  be  deployed 
within  the  industry. 

Recently,  CSX  Transportation 
contracted  for  the  design  and 
construction  of  a  GRMS  vehicle  which 
has  been  approved  by  FRA  for  the 
purposes  of  testing  over  the  same  waiver 
territory.  CSX  has  contracted  for  a 
second  GRMS  vehicle  to  be  built,  and 
several  other  Class  1  railroads  have  also 
contracted  for  the  development  of 
GRMS  vehicles.  The  key  issue  before  the 
Working  Group  was  whether  this 
technology  should  be  used  as  a 
supplement  to  the  existing  crosstie  and 
fastener  requirements,  as  an  alternative 
to  these  existing  requirements,  or  some 
combination  of  both. 

The  Track  Working  Group  could  not 
reach  consensus  on  whether  or  not  the 
revised  standards  should  contain 
language  to  accommodate  this 
technology.  The  RSAC  has 
reconunended  that  a  small  task  group 
continue  evaluating  the  possibility  of 
developing  GRMS  standards  for  broader 
application  within  the  industry.  This 
notice  invites  public  comment  regarding 
the  feasibility  of  this  technology  as  an 
alternative  inspection  standard  or  as..an 
additional  inspection  method. 

/.  High  Speed  Rail  Standards 

By  this  notice,  FRA  proposes  to 
facilitate  further  development  of  high 
speed  rail  transportation  by  instituting 
safety  standards  for  track  to  be  used  by 
high  speed  trains.  Current  regulations 
contain  six  classes  of  track  that  permit 
passenger  and  freight  trains  to  travel  up 
to  110  m.p.h.  Passenger  trains  have  been 
allowed  to  operate  at  speeds  over  125 
m.p.h.  under  conditional  waiver  granted 
by  FRA.  This  notice  proposes  to  add 
three  new  classes  of  track  that  will 
designate  standards  for  track  over  which 
trains  may  travel  at  speeds  up  to  200 
m.p.h.  Standards  for  high  speed  track 
classes  will  be  contained  in  a  new 


Subfjart  G  of  Part  213  which  will  cover 
track  Classes  6  through  9. 

These  proposed  track  standards 
constitute  only  one  of  several 
components  comprising  a  regulatory 
program  permitting  trains  to  travel  at 
high  speeds.  Other  factors  FRA  must 
address  in  regulations  outside  of  Part 
213  include  passenger  emergency 
preparedness,  wheel  conditions,  braking 
systems,  and  grade  crossings.  These 
proposed  standards  are  an  integral  part 
of  that  larger  regulatory  scheme. 

FRA's  approach  to  track  safety 
standards  for  high  speeds  is  based  on 
the  fundamental  principle  that  vehicles 
in  the  high  speed  regime  must 
demonstrate  that  they  will  not  exceed 
minimum  vehicle/track  performance 
safety  limits  when  operating  on 
specified  track.  In  addition,  railroads 
must  monitor  the  vehicle/track  system 
to  ensure  that  the  safety  limits  will  be 
met  under  traffic  conditions. 

A  panel  of  experts  in  high  speed  rail 
transportation  worked  with  the  Track 
Safety  Working  Group  to  provide 
recommendations  for  vehicle/track 
performance  limits  and  track  geometry. 
The  panel  identified  acceleration  and 
wheel/rail  force  safety  criteria  by 
reviewing  technical  studies,  considering 
foreign  experience  and  practices,  and 
performing  independent  computer 
simulation  and  analytical  studies.  Once 
it  identified  vehicle/track  performance 
limits,  the  panel  developed  specific 
geometry  safety  criteria.  The  panel  also 
recommended  requirements  necessary 
for  track  structure  to  sustain  the  forces 
generated  by  vehicles  at  high  speeds. 

FRA's  proposes  to  use  the  best 
available  technical  data  about  dynamic 
performance  of  vehicle/track  systems  to 
develop  safety  standards  that  are 
practical  to  implement.  The  proposed 
high  speed  standards  in  this  notice 
provide  for  the  qualification  of  vehicles: 
geometry  standards  for  gage,  surface, 
and  alignment;  track  structiue;  and 
inspection  requirements  for  both 
automated  and  visual  inspections. 
While  some  of  the  sections  in  the 
proposed  Subpart  G  are  identical  to 
their  counterparts  in  other  sections  of 
the  regulation,  the  standards  for  high 
speed  operations  generally  differ 
markedly  frtDm  those  for  the  lower  track 
classes  which  cover  a  much  broader 
range  of  railroad  vehicles.  Several 
sections  are  unique  to  the  high  speed 
environment,  and  other  sections  are 
adapted  from  requirements  for  the  lower 
track  classes. 

K.  Torch  Cut  Rails 

This  notice  addresses  the  practice  by 
some  railroads  of  using  a  torch  to  cut 
rail,  a  practice  that  was  widespread  in 


the  railroad  industry  until  a  few  years 
ago.  Now  the  practice  is  used  by  most 
railroads  only  for  emergency  repairs  in 
Classes  3  through  5  track,  because 
technology  has  advanced  to  the  point 
where  cutting  rail  with  the  various  types 
of  rail  saws  that  are  readily  available  is 
more  efficient  than  torch  cutting. 
Nevertheless,  torch  cuts  from  years  ago 
when  the  practice  was  more  prevalent 
still  exist  and  are  believed  by  some  to 
pose  a  safety  hazard.  In  1983.  following 
its  investigation  of  an  Amtrak 
derailment  in  Texas,  the  NTSB 
recommended  that  torch  cuts  be 
removed  and  that  trains  move  at  only  10 
m.p.h.  over  torch  cuts  made  in 
emergency  situations  or  as  a  preparatory 
step  in  field  welding.  It  should  be  noted, 
however,  that  the  rail  involved  in  the 
Texas  accident  had  a  type  of  high  alloy 
content  which  the  industry  now 
recognizes  as  inferior.  It  is  no  longer 
used  in  the  industry. 

Because  rails  that  have  been  torch-cut 
have  a  greater  tendency  to  develop 
frBctures  in  the  short  term,  members  of 
the  Track  Working  Group  all  agreed  that 
the  practice  of  torch-cutting  rails  should 
be  prohibited  in  the  futuire  in  Classes  3 
through  5  track.  However,  they  found  it 
more  difficult  to  agree  on 
recommendations  about  what  to  do  with 
existing  torch  cuts.  Labor  union 
representatives  on  the  Track  Working 
Group  cited  the  known  danger  of  torch 
cut  rails  in  first  suggesting  that  they  all 
be  removed  from  track  in  Classes  3 
through  6.  On  the  other  hand,  railroad 
representatives  argued  that  torch  cuts 
tend  to  cause  rail  to  fail  early.  They  also 
asserted  that  torch  cuts  that  have  existed 
for  a  long  time  generally  will  not  cause 
rail  breakage. 

All  parties  agreed  that  torch  cuts 
existing  on  yard  tracks  and  main  tracks 
where  trains  operate  at  slow  speeds 
(Classes  1  and  2)  do  not  pose  as  high  a 
risk.  FRA  could  provide  no  reliable  data 
on  the  number  of  existing  torch  cuts. 
The  railroads  reported  that  torch  cuts  no 
longer  exist  on  Class  6  track,  and  the 
torch  cuts  remaining  in  Class  5  track 
nationwide  probably  number  "in  the 
hundreds." 

The  Track  Working  Group  agreed  to 
recommend  to  the  RSAC  that  existing 
torch  cuts  in  track  Classes  1  and  2  be 
allowed  to  remain.  However,  the 
practice  of  torch  cutting  rails  in  track 
Classes  3  and  above,  except  for 
emergency  temporary  repairs,  will  be 
prohibited  in  the  future.  Existing  torch 
cuts  in  Class  3  track  over  which 
regularly  scheduled  passenger  trains 
operate  will  be  inventoried  and  any 
torch  cuts  that  are  found  later  but  are 
not  listed  on  the  inventory  must  be 
removed.  Torch  cuts  in  Class  4  track 
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must  be  removed  within  two  years  of 
the  effective  date  of  this  rule,  and  torch 
cuts  in  Class  5  track  must  be  removed 
within  one  year.  The  RSAC  and  FRA 
adopted  this  proposal,  further  discussed 
in  the  Section-by-Section  portion  of  this 
notice. 

L.  Metric  System 

In  the  1992  ANfPRM,  FRA  requested 
comments  in  response  to  a  proposal  to 
create  a  dual  system  of  measurements, 
English  and  metric,  for  inclusion  in 
these  regulations.  Responses  were 
varied.  Some  commenters  suggested  that 
FRA  implement  metric  standards,  while 
others  recommended  that  a  dual  system 
would  be  better.  Still  others  argued  that 
the  addition  of  metric  standards, 
whether  as  a  single  standard  or  in  a  dual 
system  with  English  standards,  would 
cause  confusion  in  the  industry.  They 
added  that  computerized  recordkeeping 
would  have  to  be  re-programmed  at  a 
significant  expense. 

The  RSAC,  after  a  discussion  of  the 
issue  by  the  Track  Working  Group, 
decided  not  to  recommend  the  addition 
of  metric  standards  at  this  time. 
Therefore,  FRA  concludes  that  the 
introduction  of  metric  values  into  the 
regulations  is  not  appropriate  at  this 
time. 


Section  By  Section  Analysis 

Section  213. 1— Scope  of  the  Part 

The  proposed  amendment  to  this 
section  would  eliminate  the  word 
"initial."  When  the  Track  Safety 
Standards  were  first  published  in  1971, 
they  were  referred  to  as  "initial  safety 
standards"  because  they  were  the  first 
Federal  standards  addressing  traclt 
safety.  Twenty-five  years  and  several 
amendments  later,  the  current  Track 
Safety  Standards  are  no  longer  initial 
standards.  Therefore  this  amendment 
will  eliminate  a  mischaracterization  of 
the  standards  by  removing  the  outdated 
descriptive  "initial." 

Section  213.2 — Preemptive  effect 

This  notice  proposes  to  add  this 
section  to  Part  213  to  indicate  that  states 
cannot  adopt  or  continue  in  force  laws 
related  to  the  subject  matter  covered  in 
this  rule,  unless  such  laws  are  needed 
to  address  a  local  safety  hazard  and  they 
impose  no  undue  burden  on  interstate 
commerce.  This  section  is  consistent 
with  die  mandate  of  49  U.S.C.  §  20106. 
formerly  §  205  of  the  Federal  Railroad 
Safety  Act  of  1970.  Although  the  courts 
ultimately  determine  preemption  in  any 
particular  factual  context,  this  section 
provides  a  statement  of  agency  intent 
and  promotes  national  uniformity  of 


regulation  in  accordance  with  the 
statute. 

Section  213.3 — Application 

This  notice  does  not  propose  to 
amend  this  section.  The  RSAC's  Track 
Working  Group  discussed  amending 
subsection  (b)  to  reference  Appendix  A 
of  Part  209  in  an  effort  to  clarify  FRA's 
safety  policy  toward  trackage  used  by 
general  system  railroads  within  the 
confines  of  installations.  According  to 
Appendix  A  of  Part  209,  an  plant  owner 
is  held  liable  for  the  safety  of  any  plant 
trackage  over  which  a  general  system 
railroad  operates.  The  Working  Group 
advised  that  a  reference  to  Appendix  A 
of  Part  209,  which  is  merely  a  statement 
of  FRA  policy,  could  have  the  effect  of 
making  all  provisions  of  Part  213 
enforceable  against  thousands  of  plant 
owners,  at  least  to  the  extent  over  which 
general  system  railroads  operate  within 
plant  borders.  Such  a  result  would  be 
more  far-reaching  than  intended  by  the 
RSAC.  Even  while  FRA  declines  to 
apply  Part  213  to  plant  railroads,  the 
agency  continues  to  have  safety 
jurisdiction  over  those  railroads  and 
may  invoke  its  statutory  emergency 
authority  if  it  deems  it  necessary  in 
order  to  safeguard  anyone  from  the 
hazard  of  death  or  personal  injury. 

Section  213.4 — Excepted  Track 

This  notice  proposes  to  maintain  the 
provision  for  excepted  track  with  added 
restrictions  for  its  use  and  maintenance. 
Since  its  inception  in  1982,  the 
excepted  track  category  has  become  an 
economic  issue  for  some  small  railroads, 
particularly  short  line  railroads  and  low 
volume  shippers.  It  allows  railroads  to 
continue  to  use,  on  a  limited  basis,  low- 
density  trackage  that  does  not  earn 
sufficient  revenue  to  justify  the  expense 
of  maintaining  it  to  higher  track 
standards.  It  allows  short  lines  to 
acquire  and  use  trackage  that  may  have 
been  abandoned  by  larger  railroads, 
thereby  preserving  rail  service  to 
shippers  and  avoiding  the  necessity  of 
shifting  traffic  over  those  lines  from 
moving  to  some  other,  perhaps  more 
hazardous,  means  of  transport. 

Because  the  majority  of  reportable 
derailments  on  excepted  track  are  track- 
caused,  and  the  majority  of  this  total  are 
wide  gage  related,  this  notice  proposes 
to  institute  a  requirement  that  gage  must 
not  exceed  of  58V4"  on  excepted  track. 
This  requirement  will  only  apply  to  the 
actual  gage  measurement  itself,  and  will 
not  extend  to  the  evaluation  of  crossties 
and  fasteners  which  provide  the  gage 
restraint.  A  clarification  has  been  added 
to  the  inspection  requirements  on 
excepted  track  which  specifically 


reference  turnout  inspections  as  being 
required  under  this  section. 

The  proposal  also  includes  a 
requirement  that  railroads  notify  FRA  at 
least  10  days  before  removing  trackage 
from  excepted  status.  This  provision  is 
to  prevent  the  practice  FRA  has 
witnessed  in  the  past  by  some  railroads 
who  remove  trackage  from  excepted 
status  only  long  enough  to  move  a 
passenger  excursion  train  or  a  train  with 
more  than  five  cars  containing 
hazardous  materials.  Furthermore,  the 
proposal  includes  an  edit  to 
§  213.4(e)(2)  which  changes  the  word 
"revenue"  to  "occupied"  in  describing 
passenger  trains  prohibited  from 
operating  over  excepted  track.  This 
change  addresses  a  misconception  by 
some  railroads  that  they  could  operate 
passenger  excursion  trains  over 
excepted  track  as  long^s  they  did  not 
charge  passengers  admission  for  a  ride. 
The  proposed  change  tlarifies  that  the 
prohibition  is  directed  toward  all 
passengers  but  is  not  meant  to  include 
train  crew  members,  track  maintenance 
crews,  and  other  railroad  employees 
who  must  travel  over  the  track  to  attend 
to  their  work  duties. 

Section  213.5— Responsibility  of  track 
owners 

This  notice  proposes  changes  to 
subsections  (c)  and  (d)  to  modify  the 
way  in  which  track  owners  may  assign 
compliance  responsibility  to  another 
entity.  Under  the  current  regulations,  a 
track  owner  may  petition  the  Federal 
Railroad  Administrator  to  recognize 
another  party  as  the  one  primarily 
responsible  for  the  maintenance  and 
inspection  of  the  owner's  track.  This 
provision  is  intended  to  facilitate 
compliance  by  track  owners  whose  track 
is  leased  to  another  entity  for  operation. 
Often  track  owners  (  e.g.,  municipal 
communities,  county  governments)  do 
not  have  the  necessary  expertise  to 
maintain  compliance  with  Federal  track 
standards,  but  their  track  lessees  do. 
Thus,  track  owners  can  successfully 
petition  FRA  for  reassignment  of 
primary  responsibility  by  providing 
certain  information  about  the  assigned 
party  and  the  relationship  of  the 
assigned  party  to  the  track  owner.  When 
such  a  petition  is  approved  by  FRA,  the 
assigned  party  becomes  responsible, 
along  with  the  track  owner,  for 
compliance  with  Part  213. 

The  proposed  change  for  these 
subsections  eliminates  the  approval 
process  by  FRA,  shown  in  years  past  to 
be  the  cause  of  unnecessary  paperwork. 
Records  show  that  FRA  has  approved 
almost  every  such  petition  it  has 
reviewed.  Under  the  proposed 
subsection,  a  track  owner  could  reassign 


responsibility  to  another  entity  simply 
by  notifying  FRA's  regional 
administrator  for  the  FRA  region  in 
which  the  track  is  located.  The 
notification  would  include  the  same 
information  required  for  the  petitions 
under  the  current  standards.  However, 
FRA  would  discontinue  its  practice  of 
publishing  in  the  Federal  Register  the 
petitions  for  reassignment,  along  with 
requests  for  public  comment.  The 
reassignments  would  no  longer  be 
reviewed  by  FRA's  Railroad  Safety 
Board. 

FRA  believes  that  the  proposed 
change  would  not  diminish  track  safety. 
Although  the  intent  of  the  original 
subsection  was  to  give  FRA  some 
control  over  who  should  be  responsible 
for  maintaining  track,  the  practical 
application  of  the  subsection  has  shown 
that  such  control  by  the  agency  is 
unnecessary.  Rather,  it  is  more 
important  for  FRA  to  know  what  party 
or  parties  to  hold  responsible  for 
compliance  with  track  safety  standards. 
Therefore,  the  proposed  subsection  (c) 
would  require  notification  to  the  agency 
of  reassignments  of  track  responsibility, 
but  it  would  no  longer  require  approval 
by  FRA  now  required  in  subsection  (d). 
The  text  currently  shown  as  subsection 
(d)  would  be  eliminated. 

This  notice  also  proposes  one  minor 
change  in  current  subsection  (e), 
substituting  the  name  "Surface 
Transportation  Board"  for  "Interstate 
Commerce  Commission."  This 
substitution  is  meant  to  reflect 
Congress"  action  in  1995  to  eliminate 
the  Interstate  Commerce  Commission 
and  turn  over  many  of  its  functions  to 
the  new  Surface  Transportation  Board 
within  the  Department  of 
Transportation.  With  the  elimination  of 
the  current  text  of  subsection  (d),  this 
subsection  now  designated  as  (e)  would 
become  subsection  (d). 

Section  213.7— Designation  of  qualified 
persons  to  supervise  certain  renewals 
and  inspect  track 

In  the  past,  FRA  has  interpreted  this 
section  in  a  way  that  allowed  signal 
maintainors  and  other  railroad 
employees  to  pass  trains  over  broken 
rails  or  pull-aparts  in  situations  when 
they  were  the  first  on  the  scene  to 
investigate  a  signal  or  track  circuit 
problem.  Under  this  interpretation,  the 
intent  of  the  regulation  would  not  be 
violated  if  signal  maintainers  or  others 
had  been  given  selected  training  relating 
to  the  safe  passage  of  trains  over  broken 
rails  and  pull-aparts.  The  BMWE, 
however,  has  argued  that  this  section 
was  never  intended  to  allow  for  the 
partial  qualification  of  personnel  on  Part 
213  standards. 


The  RSAC  recommends  the  creation 
of  a  new  subsection  (d)  which 
prescribes  the  manner  in  which  persons 
not  fully  qualified  as  ouUined  in 
paragraphs  (a)  and  (b)  of  this  section 
may  be  qualified  for  the  specific 
purpose  of  authorizing  train  movements 
over  broken  rails  and  pull-aparts. 
Language  in  the  new  paragraph  is 
specific  to  employees  with  at  least  one 
year  of  maintenance  of  way  or  signal 
experience  and  requires  a  minimum  of 
four  hours  of  training  and  examination 
on  requirements  related  to  the  safe 
passage  of  trains  over  broken  rails  and 
pull-aparts.  The  purpose  of  the 
examination  is  to  ascertain  the  person's 
ability  to  effectively  apply  these 
requirements.  It  is  not  to  be  used  as  a 
test  to  disqualify  the  person  firom  other 
duties. 

The  maximum  speed  over  broken  rails 
and  pull-aparts  shall  not  exceed  10 
m.p.h.  However,  movement  authorized 
by  a  person  qualified  under  this 
subsection  may  further  restrict  speed 
over  broken  rails  and  pull-aparts  if 
warranted  by  the  particular 
circumstances.  This  person  must  watch 
all  movements  and  be  prepared  to  stop 
the  train  if  necessary.  Fully  qualified 
persons  under  §  213.7  must  be  notified 
and  dispatched  to  the  location  promptly 
to  assume  responsibility  for  authorizing 
train  movements  and  effecting 
temporary  or  permanent  repairs.  The 
word  "promptly"  is  meant  to  provide 
the  railroad  with  some  flexibility  in 
events  where  there  is  only  one  train  to 
pass  over  the  condition  prior  to  the  time 
when  a  fully  qualified  person  would 
report  for  a  regular  tour  of  duty,  or 
.where  a  train  is  due  to  pass  over  the 
condition  before  a  fully  qualified  person 
is  able  to  report  to  the  scene.  Railroads 
should  not  use  persons  qualified  under 
213.7(d)  to  authorize  multiple  train 
movements  over  such  conditions  for  an 
extended  period  of  time. 

Section  213.9 — Classes  of  Track: 
Operating  Speed  Limits 

This  notice  proposes  to  move  Class  6 
standards  to  Subpart  G,  a  new  subpart 
which  establishes  track  safety  standards 
for  high  speed  rail  operations.  The  new 
subpart  will  consist  of  Class  6  and  three 
new  track  classes,  Classes  7  through  9, 
to  accommodate  train  speeds  up  to  200 
m.p.h.  The  Track  Working  Group  and 
the  RSAC  recommend  including  Class  6 
in  the  high  speed  standards  because  that 
class  of  track  already  requires  certain 
heightened  maintenance  practices  not 
required  by  the  lower  classes. of  track. 


Section  213.11 — Restoration  or  Renewal 
of  Track  Under  Traffic  Conditions 

An  added  phrase  recommended  by 
the  RSAC  for  the  end  of  this  section 
would  clarify  a  qualified  inspector's 
authority  to  limit  the  speed  of  trains 
operating  through  areas  under 
restoration  or  renewal.  In  the  Track 
Working  Group,  the  BMWE  expressed 
concern  that  the  current  language  of  the 
section  provides  no  guidance  for  track 
inspectors  determining  the  appropriate 
speed  through  restoration  areas.  The 
language  proposed  by  this  notice  gives 
a  qualified  track  inspector  discretion  to 
set  train  speed  through  a  work  area,  but 
does  not  allow  the  inspector  to 
authorize  trains  to  operate  at  speeds 
faster  than  the  maximum  speed  for  the 
appropriate  track  class.  This  change 
does  not  represent  a  change  to  past 
interpretation  and  enforcement  of  this 
section;  it  is  merely  a  clarification  of 
established  policy. 

Section  213.15— Civil  Penalty 

This  notice  proposes  no  changes  to 
this  section.  The  section  covers  all 
subparts  to  this  part,  including  Subpart 
G.  Appendix  B,  which  sets  forth  the 
civil  penalty  schedule  for  violations  of 
this  part,  will  be  revised  in  the  final  rule 
to  include  civil  penalties  for  violations 
of  Subpart  G. 

Section  213.1 7 — Exemptions 

The  Track  Working  Group  consiciared 
a  proposal  by  the  BMWE  that  this 
section  be  eliminated.  However,  the 
group  agreed  that  the  existing  language 
allowing  for  the  temporary  suspension 
of  certain  track  standards  is  appropriate 
and  exemptions  are  necessary  for  the 
industry  to  experiment  with  alternative 
methods  of  compliance  and  new 
technology.  Therefore,  the  RSAC 
recommended  that  this  section  be  left  as 
currenUy  written,  and  this  notice 
proposes  no  changes  to  it. 

Section  213.33 — Drainage 

In  its  1990  petition  for  revision  of  the 
track  standards,  the  BMWE  requested 
that  this  section  be  expanded  to  include 
more  specific  requirements  for  drainage 
and  water  diversion  around  track 
roadbeds,  addressing  water  seeping 
toward  the  track,  water  falling  upon  the 
roadbed,  cross  drainage,  and  the  use  of 
geotextiles.  The  proposal  was  discussed 
by  the  Track  Working  Group,  as  was  a 
proposal  by  the  AAR  that  merely 
modified  the  phrase  "clear  of 
obstruction"  to  "sufficiendy  clear  of 
obstruction."  After  much  discussion, 
the  group  recommended  to  the  RSAC 
that  the  section  be  left  unchanged. 
Therefore,  this  notice  does  not  propose 
any  changes  to  the  requirements  for 
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maintaining  prop)er  drainage  adjacent  to 
roadbeds. 

Section  213.37— Vegetation 

This  notice  proposes  to  add  a  phrase 
to  subsection  (b)  to  include  in  the 
requirement  to  clear  vegetation  from 
signs  and  signals  along  railroad  rights- 
of-way  and  at  highway  rail  grade 
crossings.  The  current  regulation 
stipulates  only  that  vegetation  cannot 
interfere  with  visibility  of  railroad  signs 
and  signals.  Because  the  scope  of  Part 
213  limits  vegetation  requirements  to 
railroad  property,  this  proposal  does  not 
attempt  to  dictate  standards  for 
surrounding  landowners.  The  additional 
language  is  intended  only  to  cover  the 
clearing  of  vegetation  at  highway-rail 
grade  crossings  to  provide  adequate 
visibility  of  railroad  signs  and  signals;  it 
is  not  intended  to  cover  or  preempt  state 
or  local  requirements  for  the  clearing  of 
vegetation  on  railroad  rights-of-way  at 
hi^way-rail  grade  crossings. 

Section  213.55— Alignment 

This  notice  proposes  to  introduce  a 
31-foot  chord  requirement,  in  addition 
to  the  present  62-foot  chord 
requirement,  for  measuring  alignment 
on  curves  in  Classes  3  through  5  track. 
The  RSAC,  on  advice  from  the  Track 
Working  Group,  recommends  this 
addition  to  control  transient  short 
wavelength  variations  in  alignment. 
This  control  is  considered  necessary  to 
introduce  an  averaging  approach  for  the 
application  of  the  Vm„  formula  which 
determines  the  maximum  allowable 
operating  speed  for  each  curve.  The 
change  in  the  application  of  the  Vnux 
formula  is  discussed  in  §  213.57  of  this 
notice. 

Section  213.57 — Curves.  Elevation  and 
Speed  Limitations 

The  exisdng  subsection  (a)  limits  the 
design  elevation  on  curves  to  a 
maximum  of  six  inches.  However,  this 
subsection  also  provides  for  a  deviation 
bom  this  design  elevation,  which  is 
contained  in  die  §  213.63  table.  For  a 
curve  elevated  to  six  inches  in  Class  1 
track,  the  allowable  deviation  would  be 
three  inches  and  therefore  any  point  in 
that  curve  could  have  as  much  as  nine 
inches  of  elevation  and  remain  in 
compliance.  For  a  similar  situation  in 
Class  3  track,  any  point  in  that  ciuve 
could  have  as  much  as  seven  and  three- 
fourths  inches  of  elevation  and  still  be 
in  compliance.  For  modem  rail  cars 
with  a  high  center  of  gravity,  low  speed 
curve  negotiation  under  excessive  levels 
of  superelevation  places  the  vehicle  in 
an  increased  state  of  overtialance.  This 
condition  creates  the  possibility  of 
wheel  unloading  and  subsequent  wheel 


climb  when  warp  conditions  are 
encountered  within  the  curve. 

The  Track  Working  Group  considered 
the  characteristics  of  the  present-day 
vehicle  fleet  and  concluded  that  a  lower 
limit  on  maximum  elevation  in  a  curve 
should  be  prescribed  in  the  regulations. 
Therefore,  this  notice  proposes  to  revise 
subsection  (a)  to  limit  the  amount  of 
superelevation  at  any  point  in  a  curve 
to  not  more  than  eight  inches  on  Classes 
1  and  2  track,  and  not  more  than  seven 
inches  on  Classes  3  through  5  track. 

Subsection  (b)  of  this  section 
addresses  the  maximum  allowable 
operating  speed  for  ciu^ed  track.  The 
equilibrium  speed  on  a  curve  is  the 
speed  where  die  resultant  force  of  the 
weight  and  centrifugal  force  is 
perpendicular  to  the  plane  of  the  track. 
The  American  Railway  Engineering 
Association's  (AREA)  Manual  of 
Engineering,  Chapter  5.  states  that 
passenger  cars  have  been  shown  to  ride 
comfortably  around  a  curve  at  a  speed 
which  produces  three  inches  of 
underbalance,  or  otherwise  stated,  three 
inches  less  elevation  than  would  be 
required  to  produce  equilibrium 
conditions.  The  AREA  Manual  sets  forth 
a  formula  based  on  the  steady-state 
forces  involved  in  curve  negotiation 
which  is  commonly  referred  to  as  the 
Vma»  formula.  This  formula  considers 
the  variables  of  elevation,  curvature, 
and  the  amount  of  unbalemced  elevation 
or  cant  deficiency  in  determining  the 
maximum  curving  speed.  The  present 
standards  under  suhsection  (b)  limit 
curving  speed  based  on  a  mtiximum  of 
three  inches  of  unbalance  or  cant 
deficiency  and  is  commonly  referred  to 
as  the  "three-inch  unbalance  formula". 
FRA  has  granted  waivers  for  other  levels 
of  unbalance  on  specified  equipment. 

Over  the  years,  railroad  engineers 
have  differed  as  to  the  application  of 
this  three-inch  unbalance  formula. 
Some  engineers  have  suggested  the 
designed  elevation  and  curvature 
should  be  used  to  calculate  the 
maximum  operating  speed  around  a 
curve.  Other  engineers  recommend  that 
an  average  of  the  entire  curve  or 
segment  of  the  curve  better  recognizes 
situations  where  steady-state  conditions 
change.  For  example,  the, elevation  may 
be  decreased  through  a  road  crossing  to 
accommodate  road  levels  and  then 
increased  beyond  the  crossing. 

Recognizing  the  origin  and  purpose  of 
the  Vm«  formula,  the  Track  Working 
Group  recommended  that  an  average  of 
the  alignment  and  crosslevel 
measurements  through  a  track  segment 
in  the  body  of  the  curve  should  be  used 
in  the  formula  to  arrive  at  the  maximum 
authorized  speed.  This  approach 
recognizes  the  "steady-state"  purpose  of 


the  formula.  Transient  locations  (points) 
are  covered  by  the  alignment  and  track 
surface  tables.  Normally,  approximately 
10  stations  are  used  through  the  track 
segment,  spaced  at  15'6"  apart.  If  the 
length  of  the  body  of  the  curve  is  less 
than  155  feet,  measurements  should  be 
taken  for  the  full  length  of  the  body  of 
the  ciuve. 

This  uniform  or  averaging  technique 
over  the  10  stations  through  the  track 
segment  is  consistent  with  the  concept 
used  by  the  vehicle/track  dynamicists 
who  discuss  "g"  levels  in  steady-state 
conditions,  often  considered  to  be  one 
or  two  seconds.  At  80  m.p.h.,  a  vehicle 
will  have  traversed  approximately  118 
feet  of  track  in  one  second. 
Measurements  taken  over  155  feet  (10 
stations  at  15'6")  provides  the  necessary 
distance  to  determine  the  behavior  of 
the  vehicle  over  the  one-or  two-second 
steady-state  interval. 

Analysis  has  shown  that,  although 
application  of  the  Vmu  formula  on  a 
point-by-point  basis  is  overly 
conservative,  it  does  provide  for  the 
coverage  of  certain  combinations  of 
alignment  and  crosslevel  deviations  in 
Classes  3  through  5  track  which  could 
result  in  wheel  climb  derailments. 
However,  further  analysis  has  shown 
that  these  transient  short-wave 
anomalies  can  be  covered  by  the 
introduction  of  a  31 -foot  chord  to  the 
aligiunent  table  contained  in  §  213.55. 

The  Track  Working  Group  also 
recommended  the  addition  of  new 
paragraphs  (c),  (d),  (e),  and  (f)  which 
will  permit  curving  speeds  based  on 
four  inches  of  unbalance  or  cant 
deficiency  for  certain  categories  of 
equipment  that  demonstrate  safe 
curving  performance  at  this  level  of 
unbalance.  The  means  of  qualification  is 
'  a  basic  procedure  known  as  a  "static 
lean"  test  that  has  been  used  many 
times  in  recent  years  for  the  testing  of 
equipment  for  operation  at  higher  cant 
deficiencies.  Although  four  inches  of  ""^ 
cant  deficiency  is  usually  applied  to 
passenger  trains,  other  types  of 
equipment  with  comparable  suspension 
systems,  centers  of  gravity,  and  cross- 
sectional  areas  may  perform  equally 
well.  On  the  other  hand,  the  Track 
Working  Group  did  not  intend  to 
suggest  that  standard  bright  equipment 
must  have  the  prerequisite  vehicle 
characteristics  which  would  allow 
curving  speeds  based  on  more  than 
three  inches  of  cant  deficienpy.  The 
Track  Working  Group  reconunended 
that  FRA  review  the  information 
provided  by  the  track  owner  or  operator 
to  verify  safe  curving  performance  and 
approve  the  proposal  before  the  vehicles 
are  operated  at  four  inches  of  cant 
deficiency. 


This  notice  proposes  to  revise 
Appendix  A,  which  currently  contains  a 
table  specifying  the  maximum  allowable 
operating  speed  for  each  curve  based  on 
three  inches  of  cant  deficiency.  Under 
this  proposed  change.  Appendix  A 
would  be  amended  to  include  two 
tables.  Table  1  would  be  identical  to  the 
current  table,  while  Table  2  would 
specify  curving  speeds  based  on  four 
inches  of  cant  deficiency. 

Section  213.63— Track  Surface 

The  present  track  surfece  table 
contained  in  this  section  was 
established  in  the  original  standards 
more  than  20  years  ago  and  has  served 
the  industry  well  as  a  minimum  safefy 
^Requirement.  However,  some  of  the 
parameters  need  updating  to  recognize 
the  knowledge  gained  from 
investigation  of  derailment  causes, 
engineering  analysis,  and  changes  in 
terminology.  Therefore,  this  notice 
proposes  several  changes  to  track 
surface  requirements  to  better  address 
current  knowledge  of  track/vehicle 
interaction. 

This  notice  proposes  tha*  the 
parameter  referring  to  the  rate  of  runoff 
at  the  end  of  a  track  raise  and  the 
parameter  for  deviation  from  uniform 
profile  should  both  remain  unchanged. 
The  profile  parameter  is  conservative  for 
single  occiurences  on  both  rails  and  less 
conservative  for  repeated  perturbations. 

In  the  1982  revisions  to  the  Track 
Safety  Standards,  the  requirement  for 
maintenance  of  curve  records,  including 
degree  of  curvatiu«  and  the  amount  of 
elevation  designated  in  curves  v/as 
removed.  Since  that  time,  the  term 
"designated  elevation"  has  been 
controversial  and  difficult  to  apply.  This 
notice  proposes  to  remove  that  term 
from  the  revised  table. 

This  notice  also  proposes  to  revise  the 
way  the  Track  Safety  Standards  address 
transition  spirals.  For  many  curves, 
especially  in  the  lower  track  classes, 
track  maintenance  personnel  often  differ 
as  to  the  locations  where  spirals  begin 
and  end,  as  well  as  to  the  measured 
runoff  rate.  In  view  of  the  somewhat 
subjective  nature  of  the  concept  of 
uniform  runoff  in  spirals,  the  proposed 
changes  in  this  notice  use  a  different 
approach  from  runoff  or  "variation  in 
crosslevel  in  spirals"  and  incorporate 
this  parameter  into  another  parameter. 

In  the  present  track  surface  table,  the 
maximum  variation  in  crosslevel  in 
spirals  could  exceed  that  allowed  on 
tangents  and  in  the  full  body  of  curves 
over  the  same  distance.  The  mechanism 
for  derailment  in  the  body  of  the  curve 
is  the  same  as  in  the  spiral.  This  notice 
proposes  that  the  differences  in 
crosslevel  in  spirals  be  included  in  one 


parameter  to  simplify  the  table  and 
correct  the  discs^pancy  that  currentiy 
exists.  This  notice  also  promses  that  the 
existing  parameters  refemng  to 
"deviation  from  designated  elevation" 
and  "variation  in  crosslevel"  in  spirals 
are  unnecessary,  provided  spiral 
variations  in  crosslevel  are  included  in 
the  "warp"  parameter.  The  "warp" 
parameter  is  measured  by  determining 
the  difference  in  crosslevel  between  two 
points  less  than  62-feet  apart. 

While  the  difference  in  crosslevel 
parameter  (warp)  addresses  the  majority 
of  situations  where  wheel  climb  or  rock 
off  can  occur,  three  footnotes  are  added 
to  the  table  to  address  specific 
situations. 

Footnote  1  addresses  the  present 
practice  on  some  railroads  to  design  a 
greater  runoff  of  elevation  in  spirals  due 
to  physical  restrictions  on  the  length  of 
spirals.  Spiral  runoff  in  new 
construction  must  be  designed  and 
maintained  within  the  limits  shown  in 
the  table  for  difference  in  crosslevel. 

Footnote  2  is  included  to  address  the 
known  derailment  cause  where  a  warp 
occius  in  conjunction  with  an  amount 
of  curve  elevation  that  approaches  the 
maximum  typically  in  use.  When  a 
vehicle  is  in  an  unbalanced  condition 
on  this  curve  elevation  and  encounters 
a  warp  condition,  the  vehicle  is 
subjected  to  wheel/rail  forces  that  could 
result  in  wheel  climb. 

Footnote  3  is  included  to  address  the 
harmonic  rock  off  problem  of  which  the 
railroad  industry  has  been  aware  for 
many  years.  Under  repeated  warp 
conditions,  the  vehicle  can  experience 
an  increase  in  side-to-side  rocking  that 
may  result  in  wheel  climb  in  curves  or 
center  plate  separation  on  tangents. 

Section  213.109— Crossties 

This  notice  proposes  to  amend  this 
section  to  include  several 
recommendations  made  by  the  Track 
Working  Group  and  adopted  by  the 
RSAC.  After  reviewing  FRA's  Accident/ 
Incident  data  base,  the  group  concluded 
that  wide  gage  resulting  from  defective 
crossties  continues  to  be  the  single 
largest  causal  factor  associated  with 
track-caused  reportable  derailments. 

Gage  widening  forces  applied  to  the 
track  structure  from  the  movement  of 
rolling  stock  tend  to  increase  as  track 
curvature  increases.  Therefore,  this 
notice  proposes  to  increase  the  number 
of  effective  crossties  required  under 
subsection  (c)  for  turnouts  and  curved 
track  with  over  two  degrees  of 
curvature.  The  purpose  of  this  proposed 
requirement  is  to  strengthen  the  track 
structure  to  enable  it  to  better  resist 
such  forces. 


In  Class  1  track,  the  required  number 
of  crossties  in  any  39-foot  segment  of 
track  would  increase  from  five  to  six;  in 
Class  2  track,  from  eight  to  nine;  in 
Class  3  track,  from  eight  to  10;  and  in 
Classes  4  and  5  track,  from  12  to  14. 
These  changes  are  proposed  to  become 
effective  2  years  after  die  effective  date 
of  the  final  rule. 

Under  subsection  (d),  this  notice 
proposes  an  optional  requirement  for 
the  number  and  placement  of  crossties 
near  rail  joints  in  Classes  3  through  5 
track.  The  existing  requirement  calls  for 
one  crosstie  within  a  specified  distance 
frtim  the  rail  joint  location,  while  the 
proposed  optional  requirement  allows 
two  crossties,  one  on  each  side  of  the 
joint,  within  a  specified  distance  from 
the  rail  joint  location.  FRA  previously 
examined  both  standards  under  various 
static  loading  conditions.  The  results 
indicated  that  the  proposed  optional 
requirement  provides  equal  or  better 
joint  support  than  the  present 
requirement. 

This  notice  also  proposes  to  add  a 
new  subsection  (e)  to  address  track 
constructed  without  conventional 
crossties,  such  as  concrete-slab  track. 
The  existing  standards  do  not  address 
this  fype  of  construction  in  which  the 
nmning  rails  are  secured  through 
fixation  to  another  structural  member. 
The  proposed  addition  addresses  this 
type  of  track  construction  by  requiring 
railroads  to  maintain  gage,  surface,  and 
alignment  to  the  standards  specified  in 
subsections  (b)(1)  (i).  (ii),  and  (iii). 

Section  213.113— Defective  Rails 

This  notice  proposes  several 
substantive  changes  to  this  section 
which  reflect  the  results  of  FRA's  on- 
going rail  integrity  research  program. 
The  results  indicate  the  need  to  revise 
the  remedial  action  tables  and 
specifications  to  more  adequately 
address  the  risks  of  rail  failure, 
reserving  the  most  restrictive  actions  on 
limiting  operating  speed  for  those  rail 
defects  which  are  large  enough  to 
present  a  risk  of  service  failure. 

Because  "zero"  percent  entries  serve 
no  useful  purpose,  they  should  be 
dropped  from  the  remedial  action 
tables.  Similarly.  "100"  percent  of  rail 
head  cross-sectional  area  is  not  a 
meaningful  dividing  point  for  transverse 
defects.  The  proposed  revisions  to  the 
remedial  action  table  for  transverse 
defects  places  a  lower  limit  of  five 
percent  of  the  rail  head  cross-sectional 
area.  If  a  transverse  defect  is  reported  to 
be  less  than  five  percent,  no  remedial 
action  would  be  required  under  the 
revised  standards.  Defects  reported  less 
than  five  percent  are  not  consistently 
found  during  rail  breaking  programs  and 
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therefore  defect  determination  within 
this  size  range  is  not  always  reliable. 
Furthermore,  if  the  determination  is 
reliable,  defect  growth  to  service  failure 
size  within  the  newly  established 
testing  frequency  under  §  213.237  is 
highly  unlikely.  The  proposed  revisions 
to  the  remedial  action  table  for 
transverse  defects  also  establishes  one 
or  more  mid-range  defect  sizes,  between 
five  percent  and  100  percent,  each  of 
which  will  require  specific  remedial 
actions. 

In  the  proposed  revised  remedial 
action  table,  all  longitudinal  defects  are 
combined  within  one  group  subject  to 
identical  remedial  actions  based  on 
their  reported  size.  These  types  of 
longitudinal  defects  all  share  similar 
growth  rates  and  the  same  remedial 
actions  are  appropriate  to  each  type. 
The  lower  limit  of  "0"  inches  has  been 
eliminated  and  the  size  divisions  have 
been  revised  upward  slightly  to  reflect 
FRA's  research  Findings  which  indicate 
that  this  class  of  rail  defect  has  a 
relatively  slow  growth  rate. 

The  "0"  inch  lower  limit  has  been 
eliminated  also  for  bolt  hole  cracks  and 
broken  bases.  The  proposed  revision 
also  includes  minor  chemges  in  the  size 
divisions  for  bolt  hole  cracks,  as  well  as 
changes  in  the  required  remedial  action 
for  broken  bases  less  than  6  inches  and 
damaged  rail. 

This  notice  also  proposes  to  add 
"Flattened  Rail"  to  the  rail  defect  table. 
Although  it  is  not  a  condition  shown  to 
affect  the  structural  integrity  of  the  rail 
section,  it  can  result  in  less-than- 
desirable  dynamic  vehicle  responses  in 
the  higher  speed  ranges.  The  flattened 
rail  condition  is  identiHed  in  the  table, 
as  well  as  in  the  definition  portion  of 
subsection  (b).  as  being  Vb"  or  more  in 
depth  and  8"  or  more  in  length. 

The  Track  Working  Group  discussed 
at  length  a  "break  out  in  rail  head",  but 
was  unable  to  agree  on  a  standard 
definition.  The  RSAC  therefore 
recommends  that  the  industry  continue 
to  be  guided  by  FRA's  current 
interpretation  that  a  break  out  in  the  rail 
head  consists  of  a  piece  physically 
separated  from  the  parent  rail. 

This  notice  also  proposes  to  make 
several  substantive  revisions  to  the 
remedial  actions  specified  under 
"Notes"  in  subsection  {aK2)  of  this 
section.  A  new  note  "A2"  has  been 
added  to  address  the  mid-range 
transverse  defect  sizes  which  have  been 
added  to  the  table.  This  remedial  action 
allows  for  train  operations  to  continue 
at  a  maximum  of  10  m.p.h.  for  up  to  24 
hours,  following  a  visual  inspection  by 
a  person  designated  under  §  213.7  of 
this  part. 


Note  "B".  which  currently  does  not 
define  a  limiting  speed ^»i«)uld  be 
changed  to  limit  speed  to  30  m.p.h.  or 
the  maximum  allowable  speed  under 
§  213.9  for  the  class  of  track  concerned, 
whichever  is  lower. 

Notes  "C".  "D",  and  "H"  have  been 
revised  to  limit  the  operating  speed, 
following  the  application  of  angle  bars, 
to  50  m.p.h.  or  the  maximum  allowable 
speed  under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 
Presently,  the  standards  limit  speed  to 
60  m.p.h.  or  the  maximum  allowable 
speed  under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 

A  second  paragraph  in  Note  "C,"  the 
remedial  action  which  applies 
specifically  to  detail  firactiu^s,  engine 
bum  fractures,  and  defective  welds, 
proposes  a  significant  change  to  the 
current  standards.  This  revision 
addresses  defects  which  are  discovered 
in  Classes  3  through  5  track  during  an 
internal  rail  inspection  required  under 
§  213.237,  and  whose  size  is  determined 
not  to  be  in  excess  of  25  percent  of  the 
rail  head  cross-sectional  area.  For  these 
specific  defects,  a  track  owner  may 
operate  for  up  to  four  days  at  a  speed 
limited  to  50  m.p.h.  or  the  maximum 
allowable  speed  under  §  213.9  for  the 
class  of  track  concerned,  whichever  is 
lower.  If  the  defective  rail  is  not 
removed  or  a  permanent  repair  made 
within  four  days  of  discovery,  the  speed 
shall  be  limited  to  30  m.p.h.  until  joint 
bars  are  applied. 

Under  the  existing  standards,  these 
types  of  defects,  predominant  on  heavy 
utilization  trackage,  would  require  a  30 
m.p.h.  restriction  until  angle  bars  are 
applied.  Practice  within  the  industry 
today  is  to  operate  the  rail  test  vehicle 
until  the  number  of  defects  found 
exceeds  the  railroad's  ability  to  effect 
immediate  repairs.  At  that  time  the  rail 
test  vehicle  is  shut  down  for  the  day. 
The  purpose  of  this  practice  is  to  reduce 
speed  restrictions  which  not  only  affect 
the  railroad's  ability  to  move  trains,  but 
also  can  produce  undesirable  in-train 
forces  that  can  lead  to  derailments. 
However,  prematurely  shutting  down 
rail  test  car  operations  negate  any 
possibility  of  discovering  larger  and 
more  serious  defects  that  may  lie  just 
ahead. 

Furthermore,  the  results  of  FRA's 
research  indicate  that  defects  of  this 
type  and  size  range  have  a  predictable 
slow  growth  life.  Research  indicates  that 
even  on  the  most  heavily  udlized 
trackage  in  use  today,  defects  of  this 
type  and  size  are  unlikely  to  grow  to 
service  failure  size  in  four  days. 


Section  213.119 — Continuous  Welded 
Rail  (CWR);  General 

This  notice  proposes  to  introduce  a 
requirement  for  railroads  to  establish 
and  place  in  effect  written  procedures  to 
address  CWR.  These  procedures  must 
address  the  installation,  adjustment, 
maintenance  and  inspection  of  CWR 
track,  and  include  a  formal  training 
program  for  the  application  of  these 
procedures.  The  procedures,  including  a 
program  for  training,  must  be  submitted 
to  FRA  within  six  months  following  the 
effective  date  of  this  rule.  Although 
many  railroads  already  have  in  effect  a 
CWR  program,  FRA  will  review  each 
submitted  set  of  procedures  for 
compliance  with  the  individual  ^ 

requirements  of  the  proposed 
regulation. 

Within  the  last  decade,  through  the 
determined  efforts  of  researchers  &"om 
industry  and  govenunent,  along  with 
experience  gained  from  accident 
investigators  and  track  maintenance 
people,  the  railroad  industry  has  gained 
a  better  comprehension  of  the 
mechanics  of  laterally  unstable  CWR 
track.  As  a  result,  the  industry  has 
identified  maintenance  procedures  that 
are  critical  to  maintaining  CWR  track 
stability. 

The  proposed  requirements  do  not 
detail  how  each  procedure  is  to  be 
carried  out.  Rather,  they  identify  the 
basic  safety  issues  and  permit  railroads 
to  develop  and  implement  their  own 
procedures  to  address  those  issues, 
provided  the  procedures  are  consistent 
with  current  research  results  as  well  as 
findings  from  practical  experience 
documented  in  recent  years.  The 
procedures  should  be  clear,  concise,  and 
easy  to  understand  by  maintenance-of- 
way  employees.  A  comprehensive 
training  program  must  be  in  place  for 
the  application  of  these  procedures. 

The  proposed  regulation  requires  the 
designation  of  a  "desired  rail 
installation  temperature  range"  for  the 
geographic  area  in  which  the  CWR  is 
located.  By  definition  contained  in  the 
proposed  regulation,  this  is  the  rail 
temperature  range  at  which  forces  in 
CWR  should  not  cause  a  track  buckle  in 
extreme  heat,  or  a  pull-apart  during  cold 
weather.  Current  general  practice  within 
the  industry,  based  to  a  large  extent  on 
research  findings,  is  to  establish  a 
"desired  rail  installation  temperature 
range"  which  is  considerably  higher 
than  the  annual  mean  temperature  for 
the  geographic  area  in  which  the  CWR 
is  located.  The  proposed  regulation 
provides  railroads  with  fiexibility  to 
establish  the  "desired  rail  installation 
temperature  range"  based  on  the 
characteristics  of  the  specific  territory 
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involved  and  the  historical  knowledge 
acquired  through  the  application  of  past 
procedures. 

When  CWR  is  installed  and  anchored/ 
fastened  at  the  "desired  rail  installation 
temperature  range,"  it  is  considered  to 
be  in  its  initial  "stress-free"  state,  where 
the  net  longitudinal  force  is  equal  to 
zero.  Research  discloses  that  many 
factors,  some  of  which  are  unavoidable, 
like  dynamics  of  train  operation,  the 
necessary  lining  and  surfacing  of  the 
track  structure,  and  performing  rail 
repairs  all  contribute  to  a  gradual 
lowering  over  time  of  the  initial  rail 
installation  temperature  range  which 
increases  the  potential  for  track 
buckling.  This  phenomenon 
substantiates  the  need  to  install  and 
anchor/fasten  CWR  at  a  relatively  high 
rail  installation  temperature  range. 

Maintenance  of  the  "desired  rail 
installation  temperature  range"  is 
critical  to  ensuring  CWR  stability. 
Therefore,  the  procedures  for 
installation,  adjustment,  effecting  rail 
repairs,  and  repairing  track  buckles  or 
pull-aparts  must  compare  the  existing 
rail  temp>erature  with  the  "desired  rail 
installation  temperature  range"  for  the 
area  concerned. 

The  procedures  also  must  address 
several  other  topics,  such  as  rail 
anchoring,  controlling  train  speed  when 
CWR  track  has  been  distvirbed,  ballast 
re-consolidation,  inspections,  and 
recordkeeping  for  the  installation  of 
CWR  and  rail  repairs  that  do  not 
conform  to  the  railroad  written 
procedures.  A  track  owner  may  update 
or  modify  CWR  procedures  as 
necessary,  upon  notification  to  FRA  of 
those  changes. 

Development  of  individual  CWR 
programs  could  prove  burdensome  for 
many  small  railroads.  As  recommended 
by  the  Track  Working  Group,  FRA  will 
work  with  the  American  Short  Line 
Railroad  Association  (ASLRA)  to 
develop  a  generic  set  of  CWR 
procedures  to  apply  to  low  speed/low 
tonnage  Class  2  and  Class  3  railroad 
opierations. 

Section  21 3. 121— Rail  Joints 

Undei  existing  subsection  (a),  the 
phrase  "proper  design  and  dimension" 
has  often  been  interpreted  to  prohibit 
the  use  of  any  joint  bar  on  a  rail  section 
for  which  it  was  not  specifically 
designed.  This  interpretation  does  not 
consider  the  fact  that  certain  joint  bars 
are  interchangeable  between  different 
rail  sections.  Therefore,  this  notice 
proposes  to  change  the  word  "proper" 
to  "structiually  sound"  in  subsection 
(a). 

In  subsection  (b),  this  notice  proposes 
to  add  the  modifier  "excessive"  in  fitint 


of  the  phrase  "vertical  movement."  The 
existing  language  in  this  subsection 
implies  that  no  vertical  movement  of 
either  rail  could  be  allowed  when  all 
bolts  are  tight.  This  interpretation  is  too 
strict.  FRA's  Enforcement  Manual 
suggests  that  FRA  inspectors  evaluate 
excessive  vertical  movement  when 
determining  compliance  with  this 
paragraph.  This  proposal  will  make  the 
rule  conform  to  sound  practices. 

This  notice  proposes  to  extend  to 
Class  2  track  the  prohibition  of  torch 
cutting  bolt  holes  in  rail.  The  reference 
to  angle  bars  has  been  removed  and  is 
to  be  covered  in  the  proposed  new 
subsection  (h)  which  restricts  the 
practice  of  re-configuring  joint  bars, 
joint  bars  for  older  rail  sections  are 
becoming  increasingly  difficult  to  find 
and  are  no  longer  being  manufectxired. 
Therefore,  the  new  subsection  (h) 
prohibits  the  re-configuration  of  joint 
bars  in  Classes  3  through  5  track,  but  not 
in  Classes  1  and  2  track. 

Section  213.122— Torch  Cut  Rail 

This  proposed  new  section  addresses 
the  proper  handling  of  rails  cut  by  the 
use  of  a  torch.  The  practice  of  torch- 
cutting  rail  at  one  time  was 
commonplace  on  railroads,  but  was 
discontinued  in  higher  speed  track 
several  years  ago  when  better  saws  were 
developed  and  railroads  discovered  that 
rails  that  have  been  torch-cut  have  a 
greater  tendency  to  develop  fractures. 
Today,  on  track  Classes  3  and  above,  the 
practice  is  used  almost  exclusively  for 
temporary  emergency  repiairs  that  are 
then  quickly  replaced  with  new  rail. 
The  purpose  of  this  section  is  to  ouUaw 
the  practice  of  torch  cutting  rails,  except 
for  emergency  repairs,  on  all  track  in 
classes  above  Class  2.  Trains  speed  for 
track  that  has  been  torch  cut  for 
emergency  repairs  made  after  the 
effective  date  of  this  rule  must  be 
reduced  to  the  maximum  allowable 
speed  for  Class  2  until  the  torch  cut  rail 
is  replaced. 

The  proposed  section  also  provides 
railroads  with  guidance  for  eliminating 
old  torch  cut  rail  in  track  Classes  3 
through  5.  The  industry  believes  no 
torch  cuts  exist  in  Class  6  track.  Torch 
cuts  in  Class  5  track  must  be  eliminated 
within  a  year  of  the  effective  date  of  this 
rule,  while  torch  cuts  in  Class  4  track 
must  be  removed  within  two  years. 
Within  one  year  of  the  effective  date  of 
this  rule,  railroads  must  inventory 
existii^  torch  cuts  in  any  Class  3  track 
over  which  regiilarly  scheduled 
passenger  trains  operate.  Those  torch 
cuts  found  and  inventoried  will  be 
"grandfathered  in."  Any  torch  cuts  that 
are  found  on  such  track  after  the 
expiration  of  one  year  and  that  are  not 


inventoried  will  be  limited  immediately 
to  Class  2  speed  and  removed  within  30 
days  of  discovery.  If  a  railroad  chooses 
to  upgrade  a  segment  of  track  from 
Classes  1  or  2  to  Class  3,  and  regularly 
scheduled  passenger  trains  operate  over 
that  track,  the  railroad  must  remove  any 
torch  cuts  before  the  speeds  can  be 
increased  beyond  the  maximum 
allowable  for  Qass  2  track.  If  a  railroad 
chooses  to  upgrade  a  segment  of  track 
from  any  class  of  track  to  Class  4  or  5, 
it  must  remove  all  torch  cuts. 

Section  213.123— Tie  Plates 

This  notice  proposes  to  add  a  new 
subsection  (b)  to  this  section  which 
reads,  "In  Classes  3  through  5  track,  no 
metal  object  which  causes  a 
concentrated  load  by  solely  supporting 
a  rail  shall  be  allowed  between  the  base 
of  rail  and  the  bearing  sur&ce  of  the  tie 
plate."  Similar  wording  for  this 
paragraph  was  originally  recommended 
to  the  RSAC  by  FRA's  Technical 
Resolution  Committee. 

The  specific  reference  to  "metal 
object"  is  intended  to  include  only 
those  items  of  track  material  which  pose 
the  greatest  potential  for  broken  base 
rails  such  as  track  spikes,  rail  anchors, 
and  shoulders  of  tie  plates.  The  phrase 
"causes  a  concentrated  load  by  solely 
supporting  a  rail"  further  clarifies  the 
intent  of  the  regulation  to  apply  only  in 
those  instances  where  there  is  clear 
physical  evidence  that  the  metal  object 
is  placing  substantial  load  on  the  rail 
base,  as  indicated  by  lack  of  load  on 
adjacent  ties. 

Section  213.127— Rail  Fastening 
Systems 

This  notice  proposes  to  change  the 
tide  of  this  section  from  "Rail 
fastenings"  to  "Rail  fastening  systems" 
and  to  reduce  the  language  of  the 
regulation  to  one  sentence  which  reads 
"Track  shall  be  fastened  by  a  system  of 
components  which  effectively  maintains 
gage  within  the  limits  prescribed  in 
§  213.53(b)." 

The  change  to  "rail  i^tening 
systems"  more  adequately  addresses  the 
many  individual  components  of 
modem-day  elastic  fastening  systems, 
such  as  pads,  insulator  clips,  and 
shoulder  inserts.  The  failure  of  certain 
critical  components  within  the  system 
could  adversely  affect  the  ability  of  the 
individual  fastener  to  provide  adequate 
gage  restraint.  The  revised  language  of 
the  regulation  provides  for  an 
evaluation  of  all  components  within  the 
system,  if  necessary,  in  order  to  evaluate 
whether  they  are  affording  effective  gage 
restraint. 

The  RSAC  considers  the  current 
reference  to  qualified  Federal  or  State 
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track  inspectors  and  the  definition  of  a 
qualified  State  track  inspector  to  be 
redundant,  given  the  adoption  of  Part 
212.  Therefore,  this  notice  proposes  to 
delete  the  phrase  "qualified  Federal  or 
State  track  inspector,"  as  well  as  the  last 
sentence  of  the  current  section  which 
contains  the  definition  of  a  qualified 
state  track  inspector. 

Section  213.133— Turnouts  and  Track 
Crossings  Generally 

This  notice  proposes  to  retain  the 
language  of  subsection  (a)  which  reads, 
"In  turnouts  and  track  crossings,  the 
fastenings  must  be  intact  and 
maintained  so  as  to  keep  the 
components  securely  in  place."  The 
AAR  proposed  to  revise  the  language  to 
say,  "•   *   •  the  fastenings  must  be 
maintained  for  the  safe  passage  of 
trains."  The  AAR  contended  that 
turnout  and  track  crossings  are  designed 
with  a  high  degree  of  redundancy, 
making  it  unnecessary  for  each  fastening 
to  be  intact  to  maintain  safety.  However, 
the  RSAC  recommends  that  the 
regulations  allow  track  inspectors 
discretion  to  evaluate  immediate 
circumstances  in  determining  what 
level  of  remedial  action  is  necessary  for 
loose  or  missing  fastenings.  RSAC 
recommends  that  inspectors  be 
provided  specific  guidance  about 
interpreting  this  provision,  such  as  the 
guidance  contained  in  technical  bulletin 
T-95-09  recently  issued  by  FRA. 

This  notice  proposes  to  change 
subsection  (b)  to  reflect  proposals 
presented  by  the  BMWE  and  by  the 
AAR  and  FRA.  The  RSAC  recommends 
that  rail  anchoring  requirements  be 
extended  to  include  Class  3  trackage 
and  that  "rail  anchors "  be  changed  to 
"rail  anchoring  "  so  that  rail  anchoring 
would  include  elastic  rail  fasteners. 

Section  213.135 — Switches 

This  notice  proposes  to  revise 
subsection  (b)  to  consider  the  existence 
of  reinforcing  bars  or  straps  on  switch 
points  where  joint  bars  cannot  be 
applied  to  certain  rail  defects,  as 
required  under  §2l3.113(aK2).  because 
of  the  physical  configuration  of  the 
switch.  In  these  instances,  remedial 
action  B  will  govern,  and  a  person 
designated  under  §  213.7(a).  who  has  at 
least  one  year  of  supervisory  experience 
in  track  maintenance,  will  limit  train 
speed  to  that  not  exceeding  30  m.p.h.  or 
the  maximum  allowable  under 
§  213.9(a)  for  the  appropriate  class  of 
track,  whichever  is  lower.  Of  course,  the 
person  may  exercise  the  options  under 
§  213.5(a)  when  appropriate. 

The  RSAC  did  not  recommend 
specific  dimensions  for  determining 
when  switch  points  are  "unusually,  . 


chipped  or  worn,"  as  provided  for  in 
subsection  (h).  FRA  stated  that  its 
Accident/Incident  data  base  indicates 
that  worn  or  broken  switch  points  are 
the  largest  single  cause  of  derailments 
within  the  general  category  of  "Frogs, 
Switches,  and  Appliances."  However, 
the  AAR  contended  that  developing 
meaningful  numbers  for  these 
measurements  would  be  a  difficult  task 
because  most  of  these  derailments  are 
related  also  to  other  causal  factors  such 
as  wheel  flange  condition,  truck 
stiffness,  and  train  handling 
characteristics.  This  notice,  therefore, 
proposes  to  retain  the  current  wording 
in  subsection  (h),  allowing  qualified 
individuals  to  evaluate  immediate 
circumstances  to  determine  when 
switch  points  are  "unusually  chipped  or 
worn." 

A  new  subsection  (i)  is  proposed  by 
this  notice  to  read,  "Tongue  and  plain 
mate  switches,  which  by  design  exceed 
Class  1  and  excepted  track  maximum 
gage  limits,  are  permitted  in  Class  1  and 
excepted  track."  This  new  subsection 
provides  an  exemption  for  this  item  of 
specialized  track  work,  primarily  used 
in  pavement  or  street  railroads,  which 
by  design  does  not  conform  to  the 
maximum  gage  limits  prescribed  for 
Class  1  and  excepted  track. 

Section  213.137— Fmgs 

This  notice  proposes  to  add  a  new 
subsection  (d)  to  this  section,  which 
reads,  "Where  frogs  are  designed  as 
flange-bearing,  flangeway  depth  may  be 
less  than  that  shown  for  Class  1  if 
operated  at  Class  1  speeds."  This 
subsection  provides  an  exemption  for  an 
item  of  specialized  track  work  which  by 
design  does  not  conform  to  the 
minimum  flangeway  depth 
requirements  prescribed  in  subsection 
(a)  of  this  section. 

Section  213.143 — Frog  Guard  RaHs  and 
Guard  Faces;  Gage 

To  facilitate  an  easier  understanding 
of  the  requirements  contained  in  this 
section,  this  notice  proposes  to  add  a 
diagram  to  illustrate  the  method  for 
measuring  guard  check  gage  and  guard 
face  gage.  The  proposal  contains  no 
substantive  changes  to  this  section. 

Section  213.205 — Derails 

This  notice  proposes  to  add  language 
to  this  section  designed  to  ensure  that 
derails  are  maintained  to  function 
properly.  The  RSAC  recommended 
these  changes  as  additional  safety 
features  for  train  crews,  as  well  as 
railroad  employees  working  on  and 
around  tracks.  _^  . 

]tOfK'  u 


Section  213.233 — Track  Inspections 

This  notice  proposes  several  changes 
to  subsection  (b).  The  five  m.p.h. 
restriction  over  highway  crossings  is 
eliminated  to  permit  safe  operation  of 
vehicles  through  highway  traffic. 
However,  the  subsection  would  still 
require  an  inspector  to  perform  an 
adequate  inspection,  regardless  of  how 
the  inspector  operates  over  the  crossing. 
Also,  the  word  "switch"  is  replaced  by 
the  word  "turnout"  to  clarify  the  track 
device  originally  intended  to  be 
addressed  in  the  regulation. 

The  Track  Working  Group  considered 
advising  the  RSAC  to  recommend 
specific  speed  restrictions  for  inspection 
vehicles.  However,  after  several  lengthy 
discussions,  the  group  suggested  instead 
that  this  subsection  provide  the 
individual  inspector  with  sole 
discretion  in  determining  vehicle  speed 
based  on  track  conditions,  inspection 
requirements,  and  other  circumstances 
that  may  vary  from  day  to  day  and 
location  to  location.  The  group  also 
suggested  the  insertion  of  a  footnote  at 
the  end  of  this  section  which  indicates 
this  discretion  is  not  limited  by  any 
other  part  of  this  section,  and  is 
extended  to  determine  sight  distance 
("visibility  remains  unobstructed  by  any 
cause")  which  is  referenced  in 
subsections  (b)  (1)  and  (2)  of  this 
section. 

The  existing  language  under 
subsection  (b)  does  not  specify  how 
many  tracks  may  be  inspected  in  one 
pass  of  an  inspection  vehicle  in 
multiple  track  territory.  FRA  has  never 
issued  interpretive  language  regarding    . 
this  issue,  opting  to  judge  the  overall 
effectiveness  of  the  inspection  program 
rather  than  the  specific  manner  in 
which  it  was  conducted.  This  notice 
proposes  to  establish  some  guidelines 
for  hy-rail  inspections  conducted  in 
multiple  track  territory. 

As  a  result,  subsection  (b)  contains 
additional  language  specifying  the 
number  of  additional  tracks  that  can  be 
inspected,  depending  on  whether  one  or 
two  qualified  individuals  are  in  the 
vehicle,  and  depending  on  the  distance 
between  adjacent  tracks  measured 
between  track  centerlines.  Inspectors 
may  inspect  multiple  tracks  from  hy-rail 
vehicles  only  if  their  view  of  the  tracks 
inspected  is  unobstructed  by  tunnels, 
differences  in  ground  level,  or  any  other 
circumstance  that  would  prevent  an 
unobstructed  inspection  of  all  the  tracks 
they  are  inspecting.  The  revised 
subsection  also  requires  railroad  to 
traverse  each  main  track  bi-weekly  and 
each  siding  monthly,  and  to  so  note  on 
the  appropriate  t^ack  ii^M:tion  recQ^ds. 
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With  respect  to  the  inspection 
frequency  required  in  subsection  (c), 
neither  the  Track  Working  Group  nor 
the  RSAC  could  reach  agreement  in 
determining  a  frequency  requirement 
that  would  be  based  on  speed,  tonnage, 
or  track  usage.  Therefore,  this  notice 
does  not  propose  to  change  the  language 
in  this  subsection. 

Section  213.235— Switch  and  Track 
Crossing  Inspections 

This  notice  proposes  to  change 
subsection  (a)  by  adding  the  word 
"turnout"  after  the  word  "switch"  to 
clarify  the  track  device  and  the  intent  of 
the  requirement  which  is  to  inspect  the 
entire  turnout.  The  word  "switch"  is 
retained  to  include  switch  point  derails 
or  any  other  device  which  is  not 
considered  a  full  turnout. 

A  second  sentence  is  added  to 
subsection  (a)  which  reads,  "Each 
switch  in  Classes  3  through  5  track  that 
is  held  in  position  only  by  the  operating 
mechanism  and  one  connecting  rod 
shall  be  operated  to  all  of  its  positions 
during  one  inspection  in  every  3-month 
period."  The  nature  of  this  type  of 
switch  requires  a  thorough  inspection  of 
the  critical  parts,  some  of  which  are 
non-redundant.  This  is  best 
accomplished  by  operating  the  switch 
mechanism  to  allow  for  a  better 
inspection  of  these  components.  The 
phrase  "all  positions"  is  intended  to 
cover  slip  switches  and  lap  switches. 

In  subsection  (b),  the  word  "turnout" 
is  added  after  the  word  "switch"  for  the 
same  reasons  explained  above. 

Section  213.237— Inspection  of  Rail 

Under  existing  subsection  (a),  the 
Track  Safety  Standards  require  Classes  4 
and  5  track,  as  well  as  Class  3  track  over 
which  passenger  trains  operate,  to  be 
tested  aimually  for  internal  rail  defects. 
This  requirement  was  established  at  a 
time  when  main  line  freight  traffic  was 
considerably  lighter  than  it  is  today.  At 
the  time  the  original  standards  were 
drafted,  test  firequencies  generally 
equated  to  intervals  between  15  and  20 
million  gross  tons  (MGTs),  although 
there  existed  some  track  that  carried  40 
MGTs  or  more  in  one  year.  As  a  matter 
of  practice,  railroads  generally  test  more 
often  than  presently  required  under  the 
standards,  with  intervals  between  tests 
typically  ranging  from  20  to  30  MGTs. 
These  typical  intervals  define  a  good 
baseline  for  generally  accepted 
maintenance  practices,  and  the 
industry's  rail  quality  managers 
consider  these  limits  as  points  of 
departure  for  adjustment  of  test 
schedules  to  account  for  the  effects  of 
specific  track  characteristics, 
maintenance,  tra£Bc,  and  weather. 


This  notice  proposes  to  leave 
unchanged  the  present  annual  test 
requirement  for  Classes  4  and  5  track 
and  Class  3  track  over  which  passenger 
trains  operate,  based  on  risk  factors 
associated  with  freight  train  speeds  and 
passenger  train  operations.  However, 
with  the  high  utilization  trackage  that 
now  exists  on  Class  1  freight  railroads, 
the  original  requirement  based  solely  on 
the  p>assage  of  time,  without  regard  to 
tonnage,  is  no  longer  adequate. 

Selecting  an  appropriate  frequency  of 
rail  testing  is  a  complex  and  somewhat 
controversial  task  involving  many 
different  factors  including  temperature 
differential,  curvatiu^,  residual  stresses, 
rail  sections,  and  cumulative  tonnage. 
Taking  into  consideration  all  of  the 
above  factors,  FRA's  research  suggests 
that  40  MGTs  is  the  maximum  tonnage 
that  can  be  hauled  between  rail  tests 
and  still  allow  a  safe  window  of 
opportunity  for  detection  of  an  internal 
rail  flaw  before  it  propagates  in  size  to 
service  failure.  This  notice  proposes  that 
intervals  be  set  at  once  per  year  or  40 
MGTs,  whichever  is  shorter,  for  Classes 
4  and  5  track  and  for  Class  3  track  over 
which  passenger  trains  operate. 

This  notice  also  proposes  that  Qass  3 
trackage  not  supporting  passenger  traffic 
be  subject  to  testing  for  internal  rail 
defects.  FRA's  Accident/Incident  data 
point  to  a  need  for  inclusion  of  all  Class 
3  trackage  in  a  railroad's  rail  testing 
program.  Therefore,  this  notice  proposes 
to  add  a  requirement  that  Class  3  track 
over  which  passenger  trains  do  not 
operate  be  tested  once  a  year  or  once 
very  30  MGTs,  whichever  is  longer. 

This  notice  proposes  the  limit  of  once 
a  year  or  30  MGTs  because  a  more 
frequent  testing  cycle  or  a  cycle 
identical  to  that  proposed  fbr  Classes  4 
and  5  track  would  be  too  burdensome 
for  the  industry.  The  proposed  limits  are 
designed  to  give  short  line  rajjiroads  and 
low  tonnage  branch  lines  some  relief 
from  the  introduction  of  a  new 
regulatory  requirement  and  still  reduce 
the  present  risks  associated  with  not 
testing  Class  3  track  at  all. 

This  notice  also  proposes  the  addition 
of  subsections  (d)  and  (e).  Subsection  (d) 
addresses  the  case  wh«e  a  valid  search 
for  internal  rail  defects  could  not  be 
made  because  of  rail  surface  conditions. 
Several  types  of  technologies  are 
presently  employed  to  search  for 
internal  rail  defects,  some  with  varying 
means  of  displaying  and  moiutoring 
search  signals.  Therefore,  this  notice 
does  not  define  a  non^test  in  absolute 
technical  terms,  but  rather  leaves  this 
judgment  to  the  rail  test  equipment 
operator  who  is  uniquely  qualified  on 
that  equipment 


Proposed  subsection  (e)  specifies  the 
options  available  to  a  railroad  following 
a  non-test  due  to  rail  surface  conditions. 
These  options  must  be  exercised  prior  to 
the  expiration  of  time  or  tonnage  limits 
specified  in  paragraph  (a)  of  this 
section. 

Section  213.239 — Special  Inspections 

The  RSAC  recommended  no  change 
to  this  section,  and  likewise,  FRA 
proposes  no  change  to  the  language  in 
the  regulation.  However,  FRA  believes 
that  an  explanation  of  agency  policy 
interpreting  the  section  is  in  order. 
Although  the  section  contains  a  sample 
list  of  surprise  events  that  occur  in 
nature,  FRA  does  not  view  this 
provision  as  limited  to  only  the 
occurrences  Usted  or  to  only  natural 
disasters.  "Other  occiurences"  also 
includes  such  natural  phenomena  as 
temperature  extremes,  as  weU  as 
unexpected  events  that  are  human- 
made,  e.g.,  a  vehicle  that  fells  on  the 
tracks  from  an  overhead  bridge,  a  water 
main  break  that  floods  a  track  roadbed, 
or  terrorist  activity  that  damages  track. 
This  interpretation  is  not  new;  FRA  has 
always  viewed  this  section  to 
encompass  sudden  events  of  all  kinds 
that  affect  the  safety  and  mtegrity  of 
track. 

Section  213.241 — Inspection  Records 

This  notice  proposes  to  change  the 
requirement  that  railroads  retain  a 
record  of  each  track  inspection  at 
division  headquarters  for  at  least  one 
year.  When  this  provision  in  subsection 
(b)  was  first  written,  railroads 
maintained  many  division  headquarters 
throughout  their  systems,  making  it 
relatively  convenient  for  railroads  to 
maintain  inspection  records  at  these 
locations.  Over  the  years,  however, 
railroads  consolidated  many  of  their 
headquarters,  often  naming  only  a  few 
locations  as  "division  headquarters." 
FRA  has  contended  that  maintaining 
inspection  records  in  only  a  few 
locations  over  a  system  that  may 
include  thousands  of  miles  of  track  was 
not  in  keeping  with  the  spirit  of  the 
regulation.  Railroads  have  argued,  on 
the  other  hand,  that  compelling  them  to 
maintain  headquarters  for  no  other 
purpose  than  to  store  records  was  a 
burdensome  reauirement. 

The  proposed  change  would  allow 
r»lroads  to  designate  a  location  within 
100  miles  of  each  state  where  records 
can  be  viewed  by  FRA  track  inspectors 
following  10  days  notice  by  FRA.  The 
provision  does  not  require  the  railroads 
to  maintain  the  records  at  these 
designated  locations,  only  to  be  able  to 
provide  viewing  of  them  at  the  locations 
within  10  days  after  notification.  The 
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proposal  stipulates  locations  within  100 
miles  of  each  state,  rather  than  locations 
in  each  state,  to  accommodate  those 
railroads  whose  operations  may  cross  a 
state's  line  by  only  a  few  miles.  In  those 
cases,  the  railroad  could  designate  a 
location  in  a  neighboring  state,  provided 
the  location  is  within  100  miles  of  that 
state's  border. 

A  change  to  subsection  (c)  requires  a 
track  owner  to  record  any  locations 
where  a  proper  rail  inspection  cannot  be 
performed  because  of  rail  surface 
conditions.  A  new  provision  at 
§  213.237(d)  specifies  that  if  rail  surface 
conditions  prohibit  the  railroad  from 
conducting  a  proper  search  for  rail 
defects,  a  test  of  that  rail  does  not  fulfill 
the  requirements  of  §  213.237(a)  which 
requires  a  search  for  internal  defects  at 
specific  intervals.  The  new  language  in 
subsection  (c)  of  this  section  requires  a 
recordkeeping  of  those  instances. 

This  notice  also  proposes  to  add  a 
provision  for  maintaining  and  retrieving 
electronic  records  of  track  inspections. 
Patterned  after  an  experimental  program 
successfully  tried  by  the  former 
Atchison  Topeka  &  Santa  Fe  Railroad 
with  oversight  by  FRA,  the  provision  in 
subsection  (e)  allows  each  railroad  to 
design  its  own  electronic  system  as  long 
as  the  system  meets  the  specified 
criteria  to  safeguard  the  integrity  and 
authenticity  of  each  record.  The 
provision  also  requires  that  railroads 
make  available  paper  copies  of 
electronic  records  when  needed  by  FRA 
or  by  railroad  track  inspectors. 

Subpart  G — High  Speed  Track 
Standards 

Section  213.301— Scope  of  Subpart. 

Subpart  G  applies  to  track  required  to 
support  the  passage  of  qualified  flanged 
wheel,  high  speed  passenger  and  freight 
equipment  in  specific  speed  ranges.  The 
terms  "qualified  "  and  "Ganged  wheel" 
are  necessary  to  limit  the  scope  of  this 
subpart  to  track  that  is  designed  for 
equipment  which  has  been  "qualified" 
to  operate  on  that  track  within 
acceptable  safety  limits.  For  high 
speeds,  the  track  and  the  vehicles 
operated  on  the  track  must  be 
considered  as  an  integral  system.  This 
subpart  does  not  apply  to  technology 
such  as  "Maglev"  that  does  not  use 
flanged  wheel  equipment. 

Section  213.303 — Responsibility  for 

Compliance 

Only  two  response  oprtions  are 
available  under  this  paragraph.  Track 
owners  who  know  or  have  notice  of 
non-compliance  with  this  subpart  may 
either  bring  the  track  into  compliance 
with  the  subpart  or  halt  operations  over 


that  track.  This  section  does  not  offer 
the  railroad  the  option  of  operating 
under  this  subpart  with  the  supervision 
of  a  qualified  person,  as  in  the  standards 
for  track  Classes  1  through  5.  Such  an 
option  would  permit  too  much 
opportunity  for  disaster  from  human 
error.  Under  this  subpart,  if  a  track  does 
not  comply  with  the  requirements  of  its 
class,  it  must  be  repaired  immediately 
or  train  speeds  must  be  reduced  to  the 
maximum  speed  for  the  track  class  with 
which  the  track  complies.  It  may  be 
necessary  on  occasion  for  the  track 
owner  to  reduce  the  class  of  track  to 
Class  5  or  below.  When  this  occurs,  the 
requirements  for  the  lower  classes  (1-5) 
will  apply. 

Section  213.305 — Designation  of 
Qualified  Individuals;  General 
Qualifications 

Work  on  or  about  a  track  structiu^ 
supporting  qualified  high  speed 
passenger  trains  demands  the  highest 
awareness  of  employees  about  the  need 
to  perform  work  properly. 

A  person  may  be  qualified  to  perform 
restorations  and  renewals  under  this 
subpart  in  three  ways.  First,  the  person 
may  combine  five  or  more  years  of 
supervisory  experience  in  track 
maintenance  for  track  Class  4  or  higher 
and  the  successful  completion  of  a 
course  offered  by  the  employer  or  by  a 
college  level  engineering  program, 
supplemented  by  special  on-the-job 
training.  Second,  a  person  may  be 
qualified  by  a  combination  of  at  least 
one  year  of  supervisory  experience  in 
track  maintenance  of  Class  4  or  higher, 
80  hours  of  specialized  training  or  in  a 
college  level  program,  supplemented 
with  on-the-job  training.  Under  the  third 
option,  a  railroad  employee  with  at  least 
two  years  of  experience  in  maintenance 
of  high  speed  track  can  achieve 
qualification  status  by  completing  120 
hours  of  specialized  training  in 
maintenance  of  high  speed  track, 
provided  by  the  employer  or  by  a 
college  level  engineering  program, 
supplemented  by  special  on-the-job 
training. 

Similarly,  a  person  may  be  qualified 
to  perform  track  inspections  in  Classes 
6,  7,  8  and  9  by  attaining  five  or  more 
years  of  experience  in  inspection  in 
track  Class  4  or  higher  and  by 
completing  a  course  taught  by  the 
employer  or  by  a  college  level 
engineering  program,  supplemented  by 
special  on-the-job  training.  Or,  the 
person  may  be  qualified  by  attaining  a 
combination  of  at  least  one  year  of 
experience  in  track  inspection  in  Class 
4  and  higher  and  by  successfully 
completing  80  hours  of  specialized 
training  in  the  inspection  of  high  speed 


track  provided  by  the  employer  or  by  a 
college  level  engineering  program, 
supplemented  with  on-the-job  training. 
Finally,  a  person  may  be  qualified  by 
attaining  two  years  of  experience  in 
track  maintenance  in  Class  4  and  above 
and  by  successfully  completing  120 
hours  of  specialized  training  in  the 
inspection  of  high  speed  track  provided 
by  the  employer  or  by  a  college  level 
engineering  program,  supplemented  by 
special  on-the-job  training  provided  by 
the  employer  with  emphasis  on  the 
inspection  of  high  speed  track.  The 
third  option  is  intended  to  provide  a 
way  for  employees  with  two  years  of 
experience  in  the  maintenAice  of  high 
speed  track  to  gain  the  necessary 
training  to  be  qualified  to  inspect  track. 

For  both  categories  of  qualifications, 
the  person  must  have  experience  in 
Class  4  track  or  above.  To  properly 
maintain  and  inspect  Class  4  track  or 
higher  requires  a  level  of  knowledge  of 
track  geometry  and  track  conditions  that 
are  not  as  readily  obtained  at  lower 
classes.  Persons  who  are  qualified  for 
high  speed  track  must  know  how  to 
work,  maintain,  and  measure  high 
quality  track.  Experience  in  Class  4 
track  is  established  as  a  lower  limit  to 
provide  a  pool  of  candidates,  that  may 
be  drawn  from  freight  railroads,  who 
would  provide  the  necessary  experience 
on  well-maintained  track. 

This  section  also  includes  specific 
requirements  for  qualifications  of 
persons  charged  with  maintaining  and 
inspecting  CWR.  Training  of  employees 
in  CWR  procedures  is  essential  for  high 
speed  operations.  Each  person 
inspecting  and  maintaining  CWR  must 
understand  how  CWR  behaves  and  how 
to  prevent  track  buckles  and  other 
adverse  track  reactions  to  thermal  and 
dynamic  loading. 

Section  213.307— Class  of  Track: 
Operating  Speed  Limits 

For  several  years,  passenger  service 
on  the  Northeast  Corridor  has  operated 
at  125  m.p.h.  under  conditional  waivers 
granted  by  FRA.  Amtrak  has  established 
specific  procedures  for  this  category  of 
speed  from  which  the  railroad  industry 
has  accumulated  valuable  knowledge 
about  track  behavior  in  this  speed  range. 
The  speed  of  125  m.p.h.  is  the  natiu^l 
boundary  for  the  maximum  allowable 
operating  speed  for  Class  7  track. 
Because  trainsets  have  operated  in  this 
country  at  speeds  up  to  160  m.p.h.  for 
periods  of  several  months  under  waivers 
for  testing  and  evaluation,  the  maximum 
limit  of  160  m.p.h.  is  established  for 
Class  8.  In  the  next  several  years,  certain 
operations,  like  the  Florida  Overland 
Express,  may  achieve  speeds  of  up  to 
200  m.p.h.  Class  9  track  is  established 
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for  this  possibility.  The  exceptions  for 
the  maximum  allowable  operating 
speeds  for  each  class  of  track  parallels 
the  standeirds  for  the  lower  classes, 
except  that  a  speed  of  10  m.p.h  over  the 
maximum  intended  operating  speeds  is 
permitted  during  the  qualification  phase 
per  Section  213.345. 

Although  high  speed  rail  is  most  often 
considered  in  terms  of  passenger  travel, 
non-passenger  high  speed  train  service 
(e.g.,  the  mail  trains  operated  by  Amtrak 
on  the  Northeast  Corridor)  is  also  a 
possibility.  All  equipment,  whether 
used  for  passenger  or  freight,  must 
demonstrate  the  same  vehicle/track 
performance  and  be  qualified  on  the 
high  speed  track.  Hazardous  materials, 
except  for  limited  and  small  quantities, 
may  not  move  in  bulk  on  trains  operated 
at  high  speeds.  The  limitations  noted 
are  similar  to  those  involved  in 
commercial  passenger  and  freight  air 
travel. 

Section  213.309 — Restoration  or 
Renewal  of  Track  Under  Traffic 
Conditions 

This  section  addresses  two  elements 
of  concern:  (1)  that  the  stability  of  the 
track  structure  not  be  significantly 
degraded  and  (2)  that  roadway  worker 
safety  not  be  compromised.  For 
restoration  under  traffic  conditions,  this 
section  allows  only  track  maintenance 
that  does  not  affect  the  safe  passage  of 
trains  and  involves  the  replacement  of 
worn,  broken,  or  missing  components  or 
fastenings  or  minor  levels  of  spot 
surfacing. 

Section  213.311— Measuring  Track 
Under  Load;  Section  213.31 7 
Exemptions;  Section  213.319  Drainage; 
Section  213.321  Vegetation 

These  sections  are  identical  to  the 
corresponding  sections  in  the  standards 
for  track  Classes  1  though  5. 

Section  213.323 — Track  Gage 

This  section  introduces  limits  for 
change  in  gage.  Analysis  has  shown  that 
an  abrupt  change  in  gage  can  produce 
significant  wheel  forces  at  high  speeds. 
The  minimum  and  maximum  limits  for 
gage  values  Classes  6,  7,  8  and  9  were 
set  to  minimize  the  onset  of  truck 
hunting. 

Section  213.327— Alignment 

Uniformity  is  established  by  averaging 
the  offset  values  for  nine  points 
centered  around  each  point  along  the 
track  at  a  spacing  specified  in  the  table. 
Uniformity  defined  in  this  way  applies 
anywhere — curves,  tangent  segments, 
and  spirals.  Analysis  has  shown  that 
points  in  transition  areas  such  as  aroiuid 
the  "point-of-spiral-to-curve"  can  be 


included  in  this  averaging  technique. 
No  distinction  is  made  as  to  where  the 
uniform  calculation  takes  place. 
Tangent,  curve,  and  spiral  transitions 
have  historically  been  difficult  to 
determine  in  the  field.  The  use  of  the 
uniformity  filter  obviates  the  need  to 
make  determinations  based  on  the 
identification  of  these  transitions. 

This  section  provides  three  chord 
lengths  for  different  types  of  vehicle/ 
track  interaction  modes.  Chords  of  31-, 
62-,  and  124-foot  lengths  provide 
control  of  single  and  multiple  defects  in 
the  wavelength  bands  most  likely  to 
affect  vehicle  dynamics  and  ride 
quality. 

The  62-foot  chord  was  selected 
because  of  its  proximity  to  the  truck 
center  spacing  of  most  high  speed 
passenger  vehicles.  In  phase  carbody 
resonance  modes  such  as  bounce,  roll 
and  sway  are  most  affected  by  track 
anomalies  with  a  wavelength  that  is 
near  the  truck  center  spacing.  Control  of 
track  geometry  limits  based  on  the  62- 
foot  chord  will  help  reduce  the 
magnitude  of  such  carbody  motion.  This 
chord  also  is  predominantly  used  for 
track  Classes  1  through  5  and  is  familiar 
to  track  inspection  and  maintenance 
personnel. 

The  31 -foot  chord  controls  short 
wavelength  dsfects  that  can  result  in 
high  wheel  forces  over  a  short  portion 
of  track.  These  forces  may  not  produce 
excessive  carbody  motion,  yet  their 
action  on  the  wheels  and  truck  may 
cause  derailment.  Most  foreign  high 
speed  railroads  use  a  10-meter  chord 
which  is  approximately  equal  in  length 
to  the  31 -foot  chord  required  in  this 
section. 

To  control  longer  wavelengths,  most 
foreign  high  speed  railroads  use  a  30-or 
40-meter  chord.  The  124-foot  chord, 
which  is  approximately  equal  to  a  40- 
meter  chord,  provides  a  means  to  locate 
and  measure  longer  wavelength  track 
anomalies.  These  long-wavelength 
anomalies  provitj^ dynamic  input  to  the 
high  speed  rail  vehicles  and  can  excite 
carbody  resonance  modes  at  high 
speeds.  Excessive  carbody  motion  can 
lead  to  poor  carbody  accelerations  and 
wheel/rail  forces,  and  in  the  extreme, 
may  also  cause  derailment. 

Addition  of  this  chord  length  allows 
measurement  of  anomalies  with 
wavelengths  up  to  300  feet.  The 
Japanese  National  Railway  adopted  a 
40-meter  chord  after  recent  speed 
increases  on  its  Tokaido  line.  Research 
and  testing  indicated  a  stronger 
correlation  between  carbody  motion  and 
track  geometry  limits  based  on  40-meter 
mid-chord  of^ets. 


Section  213.329 — Curves,  Elevation  and 
Speed  Limitations 

The  determination  of  the  maximum 
speed  that  a  vehicle  may  operate  around 
a  curve  is  based  on  the  degree  of 
curvature,  actual  elevation,  and  amount 
of  unbalanced  elevation  where  the 
actual  elevation  and  curvature  are 
derived  by  a  moving  average  technique. 
This  approach  is  as  valid  in  the  high 
speed  regime  as  in  the  lower  classes. 
The  moving  average  technique 
recognizes  the  steady  state  (one  or  two 
second  duration)  nature  of  the  Vmax 
formula. 

The  maximiun  operating  speed  for 
each  curve  is  determined  by  the  Vmax 
formula; 


V„„  = 


0.0007D 


Where 

VmM  =  Maximum  allowable  operating 

speed  (miles  per  hour). 
E,  =  Actual  elevation  of  the  outside  rail 

(inches). 
Eu  =  Unbalance  elevation  or  cant 

deficiency 
D  =  Degree  of  curvature  (degrees). 
While  the  cant  deficiency  proposed  in 
Classes  1  through  5  is  three  or  four 
inches,  csmt  deficiencies  proposed  for 
qualified  high  speed  train  are 
considerably  higher.  FRA  has  granted 
waivers  for  up  to  nine  inches  for 
revenue  service  and  up  to  twelve  inches 
for  testing  for  qualified  equipment. 
Higher  cant  deficiencies  are  allowed  for 
high  speed  trains  that  may  include 
tilting  systems.  The  qualification  testing 
will  ensure  that  the  vehicle  will  not 
exceed  the  vehicle/track  safety 
performance  limits  set  forth  in  this 
subpart  when  operating  at  these  higher 
cant  deficiencies. 

In  order  to  qualify  the  vehicle  at 
higher  cant  deficiencies,  the  railroad 
must  provide  technical  testing 
information  using  the  same  procedures 
that  have  been  used  in  past  years  for 
waivers  for  higher  cant  deficiencies. 
This  procedure  is  commonly  called  the 
"static  lean  test"  where  the  vehicle  is 
elevated  on  one  side  and  wheel  loads 
are  measured  and  the  roll  angle  is 
determined.  Based  on  acceptable  testing 
information  and  other  technical 
submissions,  FRA  will  approve  the 
higher  cant  deficiencies  for  the  specific 
vehicle  type.  Equipment  that  has 
already  been  qualified  under 
conditional  approval  by  FRA  shall  be 
considered  as  having  complied  with  this 
qualification  process. 

The  maximum  crosslevel  on  the 
outside  of  a  curve  is  established  at  seven 
inches.  Elevation  in  excess  of  that 
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amount  presents  a  safety  consideration 
for  freight  trains  with  high  centers  of 
gravity,  operating  at  lower  speeds  in  the 
curve. 

Section  213.331— Track  Surface 

The  chord  lengths  in  the  table  are 
selected  for  the  same  reasons  discussed 
in  §  213.327  (alignment).  The  multiple 
chords  measure  different  surface 
anomaly  wavelengths. 

The  surface  table  addresses  both 
single  and  multiple  events.  Studies  have 
shown  that  the  smaller  limits  are 
necessary  when  surface  anomalies 
repeat  themselves  three  more  times  over 
the  specified  chord  length.  The 
parameter  conunonly  called  "warp,"  the 
difference  in  crosslevel  between  any 
two  points,  does  not  require  a  specific 
limit  for  repeated  warp  conditions  at 
high  speeds. 

Section  213.333 — Automated  Vehicle 
Inspection  Systems 

Technology  is  available  today  to 
perform  three  essential  tasks  necessary 
for  high  speed  train  operation:  track 
geometry  measuring  systems  (TGMS), 
gage  restraint  measuring  systems 
(GRMS).  and  vehicle/track  performance 
measuring  systems.  The  vehicle/track 
performance  systems  encompass  both 
acceleration  and  wheel  force 
measurements.  These  functions  may  be 
combined  in  the  same  or  different 
vehicles.  This  section  provides  for  the 
implementation  of  these  systems. 

The  GRMS  is  primarily  used  on 
timber-tied  track  of  certain  freight 
railroads,  to  evaluate  the  effectiveness, 
on  a  continuous  basis,  of  rail/tie 
fastening  systems.  This  section  requires 
the  use  of  GRMS  in  Classes  8  and  9  to 
measure  the  gage  restraint  of  the  track, 
including  the  strength  of  the  ties  and  the 
ability  of  the  fastenings  to  maintain 
gage.  Specified  safety  limits  were 
established  after  testing  on  the 
Northeast  Corridor  where  the  track  is 
predominately  concrete-tied  with  timber 
tie  turnouts.  GRMS  on  concrete  ties  is 
effective  in  identifying  defective  ties 
and  conditions  with  missing  fasteners  or 
a  relaxation  of  toe  load  of  gage-side  rail 
fasteners.  GRMS  is  required  in  Classes 
8  and  9  to  measure  the  resistance  of  the 
track  to  forces  generated  by  wheel 
flanging  in  the  gaging  space  The  use  of 
the  GRMS  is  necessary  to  insure 
sufficient  gage  restraint  at  the  gage 
limits  set  to  control  truck  hunting. 

Railroads  that  operate  trains  at  speeds 
above  110  mph  universally  employ 
automatic  track  geometry  measuring 
systems  to  generate  data  to  point  out 
train  safety  hazards  in  the  track 
structure.  Reliance  on  only  visual 
inspections  to  locate  small  track 


irregularities  is  difficult.  In  France,  track 
geometry  measuring  vehicles  are 
operated  quarterly  over  high  speed  lines 
for  the  purpose  of  collecting  track 
maintenance  data.  Track  safety 
inspections  are  based  on  the  exercise  of 
an  instrumented  vehicle  drawn  from  the 
high  speed  fleet.  The  French  National 
Railroad  (SNCF).  exhibits  confidence  in 
relying  on  truck  and  carbody 
performance  specifications  to  guarantee 
safe  behavior  at  the  wheel/rail  interface 
and  this  initiative  has  been  proven  in 
service. 

This  section  requires  vehicle/track 
measurements  to  be  made  by  truck 
frame  accelerometers  and  carbody 
accelerometers,  and  by  instrumented 
wheelsets  to  measure  wheel/rail  forces. 
Functional  truck  side  and  carbody 
accelerometers  are  required  in  at  least 
two  vehicles  in  each  train  in  Classes  8 
and  9.  The  track  owner  is  required  to 
have  in  effect  written  procedures  for  the 
notification  of  track  forces  when  the 
devices  indicate  a  possible  track-related 
condition.  An  instrumented  car  in 
Classes  7,  8  and  9,  or  a  portable  device 
that  monitors  on-board  instrumentation 
on  trains,  must  be  operated  at  the 
revenue  speed  profile  at  the  specified 
frequency  to  monitor  carbody  and  truck 
frame  accelerations  to  ensure  that  the 
vehicle/track  performance  limits 
contained  in  this  section  are  not 
exceeded. 

For  Classes  8  and  9,  a  car  equipped 
with  instrumented  wheelsets  must  be 
operated  annually  to  ensure  that  the 
wheel/rail  force  safety  limits  are  not 
exceeded. 

The  safety  limits  contained  in  the 
Vehicle/Track  Interaction  Performance 
Limits  table  were  derived  from  technical 
literature,  years  of  research,  experience 
by  foreign  railroads,  and  computer 
simulation  and  validation.  They  must 
not  be  exceeded  either  during  the 
qualification  phase  required  under 
§  213.345  or  in  the  periodic 
measurement  of  accelerations  and 
wheel/rail  forces  required  in  this 
section.  * 

The  minimum  vertical  wheel  load 
safety  limit  is  10  percent  of  the  static 
vertical  wheel  load.  The  static  vertical 
wheel  load  is  defined  as  the  load  that 
the  wheel  would  carry  while  stationary 
on  level  track.  This  safety  criteria 
assures  that  no  excessive  wheel 
unloading  is  experienced  by  any  wheel 
on  the  operating  vehicle.  Significant 
wheel  unloading  greatly  increases  the 
risk  of  derailment  in  the  dynamic 
environment  of  a  vehicle  traveling  at 
high  speed. 

The  ratio  of  the  lateral  force  that  any 
wheel  exerts  on  an  individual  rail  to  the 
vertical  force  exerted  by  the  same  wheel 


on  the  rail  (L/V  ratio)  is  limited  by  the 
Nadal  formula.  The  limit  on  any  wheel's 
L/V  ratio  ensures  that  the  risk  of  a  wheel 
climb  derailment  is  minimized.  The 
wheel  flange  angle  5  referenced  in  the 
formula  should  correspond  to  actual 
measurements  of  wheel  flange  angle  as 
provided  by  the  requirements  of  the 
vehicle  qualification  testing  specified  in 
§213.345. 

The  net  axle  lateral  force  exerted  by 
any  axle  on  the  track  should  not  exceed 
50  percent  of  the  static  vertical  load 
exerted  by  the  same  axle.  This  safety 
criteria  ensures  that  no  excessive  track, 
panel  shift  or  misalignment  is  produced 
by  the  moving  vehicle.  For  vehicles 
operating  at  high  speeds,  track  panel 
shift  can  produce  unsafe  carbody  and/ 
or  truck  motion  and,  in  the  extreme,  can 
cause  derailment. 

The  ratio  of  the  lateral  forces  that  the 
wheels  on  one  side  of  any  truck  exert  on 
an  individual  rail  to  the  vertical  forces 
exerted  by  the  same  wheels  on  that  rail 
must  not  exceed  0.60.  This  limit  ensures 
that  the  risk  of  a  rail  rollover  derailment 
is  minimized. 

The  lateral  carbody  peak-to-peak 
acceleration  (defined  by  the  algebraic 
difference  between  the  two  extreme 
values  of  measured  acceleration  within 
a  one-second  duration)  is  limited  to 
0.5g.  Carbody  lateral  accelerations  above 
this  limit  reflect  a  very  poor  ride  quality 
and  a  degraded  track  and/or  vehicle 
condition. 

The  vertical  carbody  peak-to-peak 
acceleration  (defined  by  the  algebraic 
difference  between  the  two  extreme 
values  of  measured  acceleration  within 
a  one-second  duration)  is  limited  to 
0.6g.  Carbody  vertical  accelerations 
above  this  limit  also  reflect  a  poor  ride 
quality  and  a  degraded  track  and/or 
vehicle  condition. 

The  Root  Mtean  Square  (RMS)  of  the 
lateral  truck  acceleration  for  any  two- 
second  duration  is  limited  to  0.4  g.  This 
safety  limit  ensures  that  no  sustained 
truck  hunting  is  experienced  by  the 
moving  vehicle.  Sustained  truck 
hunting  produces  undesirable  ride 
quality  and  significantly  increases  the 
risk  of  derailment.  The  RMS  of  the 
lateral  truck  acceleration  must  be 
calculated  over  a  two-second  window 
from  which  the  mean  value  of  the 
acceleration  has  been  removed. 

The  vertical  truck  zero-to-peak 
acceleration  is  limited  to  5.0  g. 
Exceeding  this  safety  limit  can  indicate 
undesirable  short  wavelength  track 
anomalies. 

Ultimately,  vehicle/track  interaction 
safety  is  assured  by  controlling  wheel/ 
rail  forces  to  safe  limits.  Appropriate 
limits  for  track  geometry  and  vehicle 
response  acceleration  provide  strong 
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indications  of  the  likely  wheel/forces 
which  would  be  produced  by  operating 
trains.  Use  of  an  instrumented  wheelset 
also  provides  a  level  of  safety  assxu-ance 
for  new  and  unusual  vehicle  designs 
that  differ  from  the  conventional  vehicle 
dynamic  models  that  were  used  to 
develop  the  track  geometry  and  vehicle/ 
track  interaction  limits. 

Section  213.335 — Crossties 

Various  types  of  crossties  may  be 
installed  in  high  speed  track  provided 
that  the  ties  maintain  the  proper  gage, 
surface  and  alignment.  Slab  track  (track 
imbedded  in  concrete)  or  other 
construction  may  also  be  used  if  the 
construction  complies  with  the 
requirements  of  this  section.  Because  of 
the  wide  use  of  concrete  ties  in  high 
speed  track  throughout  the  world,  this 
section  establishes  safety  requirements 
for  concrete  ties. 

The  requirements  for  ties  in  this 
subpart  differ  from  those  in  the 
corresponding  section  for  crossties  in 
Classes  1  through  5.  For  non-concrete- 
tied  construction,  the  requirements  for 
ties  parallel  those  of  the  lower  standards 
except  that  permissive  lateral  movement 
of  tie  plates  is  set  at  Vs  inch  instead  of 
Vz  inch  and  a  requirement  for  rail 
holding  spikes  is  added. 

For  concrete-tied  track,  effective  ties 
must  not  exhibit  the  known  failure 
modes  listed.  These  failure  modes  were 
derived  largely  from  experience  in  the 
Northeast  Corridor.  The  number  and 
distribution  requirements  of  both  non- 
concrete  ties  and  concrete  ties  is  more 
stringent  than  the  requirements  for  the 
lower  classes.  For  example,  14  effective 
concrete  crossties  in  Class  6  and  16 
effective  concrete  ties  are  required  in 
Classes  7,  8  and  9  in  each  39- foot 
segment  of  track.  For  both  concrete  and 
timber  construction,  a  minimum 
number  of  non-defective  ties  is  specified 
on  each  side  of  a  defective  tie. 

Section  213.337— Defective  Rails 

The  requirements  for  the 
identification  of  rail  flaws  and 
appropriate  remedial  action  are  valid  in 
high  speed  track  classes  as  well  as  the 
lower  track  classes.  This  section  is 
unchanged  from  the  standards  for  the 
lower  classes  except  that  language 
references  to  specific  lower  classes  are 
deleted  as  unnecessary.  If  severe  rail 
surface  conditions  (such  as  corrugation, 
shelling,  spalling,  and  checking]  occur 
in  high  speed  lines,  they  likely  will  lead 
to  degraded  vehicle/track  performance 
and  require  the  track  owner  to  reduce 
speeds.  Therefore,  remedial 
requirements  for  these  conditions  are 
the  same  as  those  for  the  lower  track 
classes.  The  flattened  rail  head  is 


especially  important  to  identify  in  high 
speed  track  because  of  the  adverse  effect 
on  track  geometry  cause  by  the  short 
anomaly  of  a  depression  in  the  rail. 

Section  213.339 — Inspection  of  Rail  in 
Service 

A  continuous  search  for  internal  rail 
defects  must  be  made  of  all  rail  in  track 
in  track  Classes  6,7,8  and  9  at  a 
frequency  of  twice  per  year.  This 
requirement  is  consistent  with  the 
frequency  used  on  Amtrak's  Northeast 
Corridor  (essentially.  Class  6  and  7)  and 
as  well  as  the  approach  used  in  France 
which  inspects  rails  are  in  the  track 
twice  a  year.  The  same  requirements  for 
Classes  1  through  5  apply  if  a  rail  flaw 
inspection  caimot  be  made  over  a 
particular  segment  of  track. 

Section  213.341 — Initial  Inspection  of 
New  Rail  and  Welds 

This  section  provides  for  the  initial 
inspection  of  new  rail,  either  at  the  mill 
or  within  90  days  after  installation,  and 
for  the  initial  inspection  of  new  welds 
made  in  new  or  used  rail.  It  also 
provides  for  alternatives  for  these 
inspections.  Compliance  with  the  initial 
inspection  of  new  rail  and  welds  may  be 
demonstrated  by  in-service  inspection, 
mill  inspections,  welding  plant 
inspections,  and  inspections  of  field 
welds. 

Section  213.343 — Continuous  Welded 
Rail  (CWR) 

As  with  CWR  for  the  lower  classes  of 
track,  FRA  will  review  the  railroad's 
written  procedures  for  the  installation, 
adjustment,  maintenance  and  inspection 
of  CWR,  and  training  for  the  application 
of  these  procedures. 

Section  213.345— Vehicle  Qualification 
Testing 

All  rolling  stock,  both  passenger  and 
freight,  must  be  qualified  for  operation 
for  its  intended  class.  This  section 
"grandfathers"  equipment  that  has 
already  operated  in  the  specified 
classes.  Rolling  stock  operating  in  Class 
6  within  one  year  prior  to  the 
promulgation  of  this  rule  shall  be 
considered  as  qualified.  Vehicles 
operating  at  Class  7  sp>eeds  prior  to  the 
promulgation  of  the  rule  under 
conditional  waivers  are  qualified  for 
Class  7.  This  includes  equipment  that  is 
presently  operating  on  the  Northeast 
Corridor  at  Class  7  speeds. 

The  qualification  testing  will  ensiu^ 
that  the  equipment  will  not  exceed  the 
vehicle/track  performance  limits 
specified  in  §  213.333  at  any  speed  less 
than  10  m.p.h.  above  the  proposed 
maximum  operating  speed.  Testing  at  a 
maximum  speed  at  least  10  m.p.h.  above 


the  proposed  operating  speed  is 
required.  The  lest  report  must  include 
the  design  flange  angle  of  the  equipment 
that  will  be  used  for  the  determination 
of  the  lateral  to  vertical  wheel  load 
safety  limit  for  the  vehicle/track 
performance  measurements  required  in 
§213.333(k). 

Subsection  (d)  requires  the  operator  to 
submit  an  analysis  and  description  of 
the  signal  system  and  operating 
practices  to  govern  operations  in  Classes 
7,  8  and  9.  This  submission  will  include 
a  statement  of  sufficiency  in  these  areas 
for  the  class  of  operation  intended. 
Based  on  test  results  and  submissions, 
FRA  will  approve  a  maximum  train 
speed  and  value  of  cant  deficiency  for 
revenue  service. 

Section  213.347 — Automotive  or 
Railroad  Crossings  at  Grade 

There  are  no  highway  or  railroad 
grade  crossings  on  the  Amtrak  route 
between  Washington,  DC  and  New  York 
City.  Much  of  this  line  is  operated  by 
revenue  passenger  trains  at  125  m.p.h. 
(Class  7  speeds).  Highway  crossings  and 
railroad  crossings  at  grade  (diamonds) 
may  not  be  present  in  Class  8  and  9 
track. 

Technology  currently  is  being 
developed  that  would  prevent 
inappropriate  intrusion  of  vehicles  onto 
the  railroad  rights-of-way.  This 
technology  involves  the  use  of  barrier 
systems  with  intrusion  detection  and 
train  stop,  as  well  as  advance  warning 
systems.  Because  the  technology  is 
imder  development,  it  would  be 
premature  to  include  specific 
requirements  for  barrier  systems  and 
related  technology  in  this  section. 
However,  the  railroad  is  required  to 
submit  for  approval  a  description  of  the- 
crossing  warning  system  for  each 
crossing. 

Section  213.349— Rail  End  Mismatch 

Vertical  or  horizontal  mismatch  of 
rails  at  joints  must  be  less  than  one- 
eighth  of  an  inch  for  Classes  6  through 
9.  A  more  restrictive  criteria  is  not 
necessary  and  would  be  impractical. 

Section  213.351— Rail  Joints 

This  section  is  less  permissive  than  its 
counterpart  for  the  lower  speed  classes. 
Fracture  mechanics  tests  and  analyses 
demonstrate  that  there  is  no  place  in  the 
high  speed  train  operating  regime  for 
defective  joint  bars.  The  propagation 
rate  of  a  crack  large  enough  to  be  visible 
in  a  joint  bar  is  unpredictable.  Once  a 
joint  bar  has  ruptured,  its  companion 
joint  bar  is  immediately  in  danger  of 
overload.  Upon  discovery  of  a  defective 
joint  bars,  the  track  owner  must  reduce 
the  track  class  at  the  location  of  the 
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defective  bar  and  proceed  according  to 
the  requirements  of  Subpart  D. 

Section  213.353— Turnouts  and 
Crossovers,  Generally 

The  requirements  in  this  section  are 
similar  to  those  in  the  lower  classes. 
Fastenings  must  be  intact  and 
maintained  so  as  to  keep  the 
components  securely  in  place.  Each 
switch,  frog,  and  guard  rail  must  be  free 
of  obstructions  that  may  interfere  with 
the  passage  of  wheels.  Rail  anchoring  is 
required  to  restrain  rail  movement 
affecting  the  position  of  switch  points 
and  frogs. 

Experience  in  this  country  with  the 
maintenance  of  turnouts  and  crossovers 
in  high  speed  territories  is  limited.  The 
use  of  conventional  switch  and  frog 
components  in  present-day  125  m.p.h. 
track  can  produce  harsh  vehicle 
response  which,  while  not  necessarily 
unsafe,  is  likely  to  be  less  and  less 
welcome  in  the  future,  particularly  at 
train  speeds  above  125  m.p.h. 

Worldwide,  the  trend  for  turnouts  and 
crossovers  in  high  speed  lines  is  toward 
reliance  on  long  switch  points  and 
moveable  point  frogs.  Amtrak  has  some 
limited  experience  with  these  features  at 
fairly  high  train  speeds,  and  the  western 
coal  railroads  have  a  great  deal  of 
experience,  especially  with  moveable 
point  frogs,  with  turnout  component 
performance  in  low  speed,  cumulative 
tonnage  conditions.  This  section 
requires  that  the  track  owner,  intending 
to  operate  trains  at  high  speeds,  to 
develop  a  turnout  and  inspection 
handbook  for  the  instruction  of 
employees  involved  in  this  work. 
Requirements  for  switches,  frogs,  and 
spring  frogs  that  are  present  in  the 
standards  for  the  lower  classes  are  not 
specifically  listed,  but  will  be  addressed 
in  the  railroad's  Guidebook. 

The  purpose  of  such  a  document  is  to 
encourage  formal  consideration  of 
problems  associated  with  inspection 
and  maintenance  of  these  track  features 
and  to  establish  a  consistent  system 
approach  to  the  performance  of  related 
work. 

Section  213.355 — Frog  Guard  Rails  and 
Guard  Faces;  Gage 

The  most  restrictive  practical 
measurements  for  these  important 
parameters  are  included.  The  limits  for 
guard  check  and  guard  face  gage  are  set 
at  a  limit  that  permits  minimal  wear. 

Section  213.35  7— Derails 

Because  it  is  essential  that  railroad 
rolling  stock  be  prevented  from  fouling 
the  track  in  front  of  a  high  speed  train, 
this  section  presents  strict  requirements 


for  derails  to  be  fully  functional  and 
linked  to  the  signal  systems. 

Section  213.359— Track  Stiffness 

Track  must  have  sufficient  vertical 
strength  and  lateral  strength  to 
withstand  the  maximum  loads 
generated  at  maximum  permissible  train 
speeds,  cant  deficiency  and  lateral  or 
vertical  defects  so  that  the  track  will 
return  to  a  configuration  in  compliance 
with  the  track  performance  and 
geometry  requirements  of  this  subpart.  It 
is  imperative  that  the  track  structure  is 
structurally  qualified  to  accept  the  loads 
without  unacceptable  deformation. 

Section  213.361— Right-Of -Way 

This  section  requires  the  track  owner 
to  submit  a  barrier  plan,  termed  a  "right- 
of-way  plan,"  to  FRA  for  approval.  The 
plan  will  include,  at  a  minimum, 
provisions  in  areas  of  demonstrated 
need  to  address  the  prevention  of 
vandalism  by  trespassers  and  intrusion 
of  vehicles  from  adjacent  rights  of  way. 
A  particular  form  of  vandalism,  the 
laimching  of  objects  from  overhead 
bridges  or  structures,  is  specifically 
listed. 

Section  213.365 — Visual  Inspections 

Visual  inspections  are  considered  to 
be  an  important  component  of  the 
railroad's  overall  inspection  program. 
The  section  largely  parallels  the 
requirements  for  the  lower  classes.  The 
inspection  requirements  are  twice 
weekly  for  Classes  6,  7  and  8  and  three 
times  per  week  for  Class  9.  Turnouts 
and  crossovers  must  be  inspected  in 
accordance  with  the  Guidebook 
required  under  §  213.353.  The  practice 
in  France  of  operating  a  train  at  reduced 
speeds  following  a  period  with  no  train 
traffic  is  adopted  in  this  section. 

Section  213.367 — Special  Inspections 

The  requirements  of  this  section  are 
the  same  as  those  for  the  lower  track 
classes  except  that  the  occurrence  of 
temperature  extremes  is  specifically 
listed  as  an  event  that  requires  a  track 
inspection. 

Section  213.369— Inspection  Records 

The  requirements  of  this  section  are 
the  same  as  those  for  the  lower  track 
classes. 

Environmental  Impact 

FRA  has  evaluated  these  proposed 
regulations  in  accordance  with  its 
procedures  for  ensuring  full 
consideration  of  the  potential 
environmental  impacts  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.)  and  related  directives. 


These  proposed  regulations  meet  the 
criteria  that  establish  this  as  a  non-major 
action  for  environmental  purposes. 

Appendix 

FRA  plans  to  revise  Appendix  B  to 
Part  213 — Schedule  of  Civil  Penalties,  to 
include  penalties  for  violations  of  the 
provisions  of  Subpart  G  and  to  be 
included  in  the  final  rule.  Because  such 
penalty  schedules  are  statements  of 
policy,  notice  and  comment  are  not 
required  prior  to  their  issuance.  See  5 
U.S.C.  553(b)(3)(A).  Nevertheless, 
interested  parties  are  welcome  to  submit 
their  views  on  what  penalties  may  be 
appropriate. 

Regulatory  Impact 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  proposed  rule  has  been 
evaluated  in  accordance  with  existing 
policies  and  procedures.  It  is  considered 
to  be  significant  under  both  Executive 
Order  12866  and  DOT  policies  and 
procedures  (44  FR  11034,  February  26, 
1979)  because  of  substantial  public 
interest  and  safety  implications.  FRA 
has  prepared  and  placed  in  the  docket 
a  regulatory  analysis  addressing  the 
economic  impact  of  the  rule.  Document 
inspection  and  copying  facilities  are 
available  at  1120  Vermont  Avenue, 
N.W.,  Seventh  Floor,  Washington.  D.C. 
Photocopies  may  also  be  obtained  by 
submitting  a  written  request  to  the  FRA 
Docket  Clerk  at  the  Office  Chief 
Counsel,  Federal  Railroad 
Administration,  400  Seventh  Street. 
S.W.,  Mail  Stop  10.  Washington.  D.C. 
20590. 

FRA's  economic  analysis  showed  that 
there  was  less  certainty  about  the 
economic  impact  of  the  proposed  rule 
than  would  be  the  case  for  a  rule 
developed  within  an  agency,  rather  than 
through  the  RSAC  process.  The 
proposed  standards  were  developed  by 
consensus  among  members  of  a  Working 
Group  of  the  Rail  Safety  Advisory 
Committee  (RSAC).  The  RSAC  process 
affects  the  shape  of  the  rule  very 
dramatically,  because  the  process  relies 
on  a  consensus  to  adopt 
recommendations.  It  also  permits  input 
on  variables  for  which  little  data  exists. 
Therefore,  neither  the  underlying  rule 
nor  this  analysis  could  assume  the 
shape  they  would  have  had  the  more 
traditional  rulemaking  process  been 
followed.  Further,  the  RSAC  process 
resulted  in  many  unrelated  changes  to 
individual  sections,  which  were  best 
analyzed  section-by-section.  In  its 
conclusion,  the  FRA  finds  that  the  net 
effect  is  an  increase  in  safety  and  an 
increase  in  the  burden  on  the  railroads. 
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but  that  the  burden  on  the  railroads  is 
not  likely  to  be  as  great  as  the  benefit, 
although  there  was  no  way  to  quantify 
the  magnitude  on  the  net  benefit. 

The  Track  Working  Group  formed, 
reached  a  consensus  on  internal 
working  procediu^s.  and  addressed  the 
issues.  Several  issues  were  delegated  to 
task  groups,  which  are  subgroups  of  the 
working  group.  The  procedure  remained 
the  same.  The  task  groups  could  make 
no  reconunendations  until  they  had  a 
consensus.  The  working  group  would 
not  adopt  any  recommendation,  even  if 
a  result  of  a  consensus  in  the  task  group, 
until  there  was  a  consensus  in  the 
working  group.  The  full  RSAC  would 
make  no  recommendation  to  the 
Administrator  until  there  was  a  majority 
consensus  in  the  full  RSAC,  even  if 
there  was  a  consensus  in  the  working 
group. 

An  implication  of  this  is  that  no 
entity's  representative  would  accept  a 
consensus  agreement,  unless  the  entity 
he  or  she  represent  would  be  at  least  as 
well  off  after  the  agreement  as  it  had 
been  before.  This  analysis  therefore  uses 
as  a  fundamental  assumption  that  there 
are  no  provisions  which  will  impose 
drastic  costs  on  any  segment 
represented  by  members  of  the  Working 
Group,  and  Pareto  superiority  of  the 
proposal  over  the  current  rules.  Pareto 
superiority  implies  that  no  party  would 
be  willing  to  pay  to  return  to  the  current 
standards,  although  some  party  might  be 
indifferent  between  the  current 
standards  and  the  proposal.  There  is  no 
implication  that  the  proposal  is  Pareto 
optimal,  although  Pareto  optimality  has 
not  been  excluded.  Were  the  proposal 
Pareto  optimal,  there  woidd  not  exist 
another  possible  set  of  rules  which  at 
least  one  party  would  be  willing  to  pay 
to  adopt,  and  the  amount  that  party 
would  be  willing  to  pay  would  be 
sufficient,  were  it  given  to  other  parties, 
to  induce  them  to  a^ee  to  the  set  of 
rules.  Nor  is  the  proposal  assimied  to  be 
optimal.  Were  it  optimal  the  total  net 
benefit  would  be  maximized. 

The  guidance  in  E.O.  12866  is  that  we 
should  select  the  rule  with  the 
maximum  net  benefit.  We  cannot  know 
if  we  have  done  that  here.  What  we 
know,  is  that  the  proposal  is  closer  to  the 
optimum  than  the  current  rules.  The 
guidance  in  the  Regulatory  Flexibility 
Act  is  that  we  should  adopt  rules  which 
are  flexible,  fitting  in  with  how 
businesses  actually  conduct  operations, 
and  being  sensitive  to  the  concerns  of 
small  businesses.  Clearly  the  RSAC 
process  does  this. 

Involvement  of  Small  Entities 

All  of  the  small  entities  directly 
affected  by  this  rule  are  short  line 


railroads.  They  are  represented  by  the 
American  Short  Line  Railroad 
Association  (ASLRA).  They  were 
members  of  the  working  group  that 
developed  this  proposal,  and  of  all  of 
the  smaller  Task  Groups  addressing 
particular  subsets  of  issues  in  which 
they  were  interested.  They  were  not,  of 
course,  involved  in  developing  those 
standards  which  would  not  apply  to  any 
of  thefr  members,  for  example  the  high 
speed  track  standards.  The  ASLRA 
agreed  to  the  proposal,  as  did  all 
members  of  the  working  group. 

Earlier  in  the  process,  me  FRA 
published  an  ANPRM  that  called  for 
four  workshops,  held  January  through 
March  1993.  The  ASLRA^so 
participated  in  all  of  those  workshops. 

In  addition,  several  short  line 
railroads  participated  directly  in  both 
the  workshops  and  the  Working  Group. 
All  of  the  individual  short  line  railroads 
participating  in  the  Working  Group 
agreed  to  the  proposal. 

Almost  every  cnange  in  the  proposal 
will  enhance  safety.  Some  provisions 
will  reduce  biuxiens,  but  in  most  cases 
the  burden  is  increased,  and  almost  all 
of  the  burden  falls  on  the  railroads.  In 
those  cases  where  the  burden  increased, 
the  railroads  participating  in  the  process 
arranged  the  additional  burden  so  that 
it  would  have  the  least  adverse  impact. 
Many  of  the  newly  prohibited  track 
conditions  are  rare  or  nonexistent.  The 
impact  on  small  entities  was  considered 
at  every  step,  and  phase  in  periods  were 
used  to  mitigate  the  effect  on  them 
when  they  were  affected  by  the  crosstie 
standard  and  the  new  gage  standard  for 
excepted  track.  There  is  no  clear  way  to 
measure  the  net  effect  of  the  proposal, 
although  it  seems  likely  the  net  benefit 
will  be  positive.  The  RSAC  process  was 
intended  to  take  rulemaking  into  areas 
where  data  is  sparse,  and  the  end 
product,  as  might  be  expected,  is 
difficult  to  quantify. 

FcderalisiB  Implications 

This  proposed  rule  has  been  analyzed 
according  to  the  principles  of  Executive 
Order  12612  ("Federalism").  It  has  been 
determined  that  these  proposed 
amendments  to  Part  213  do  not  have 
federalism  implications.  As  noted 
previously,  the  U.S.  Supreme  Court,  in 
CSX  V.  Eastenvood,  upheld  Federal 
preemption  of  any  state  or  local 
attempts  to  regulate  train  speed. 
Nothing  in  this  notice  proposes  to 
change  that  relationship.  Likewise,  the 
proposed  addition  to  Part  213's 
requirement  for  vegetation  maintenance 
near  grade  crossings  is  not  intended  to 
preempt  any  similar  existing  state  or 
local  requirements.  The  provisions  that 
require  railroads  seeking  to  operate  in 


Classes  8  and  9  to  have  a  program 
addressing  vandalism  and  trespassing 
are  directed  only  to  the  railroads,  and 
not  to  state  or  local  governments.  If  a 
railroad  is  unable  to  provide  an 
adequate  program  to  address  these 
issues,  it  will  not  be  allowed  to  operate 
at  Classes  8  and  9  speeds.  For  these 
reasons,  the  preparation  of  a  Federalism 
Assessment  is  not  warranted. 

Regulatory  Flexibility  Act 

This  notice  contains  a  summary  of  an 
initial  regulatory  flexibility  analysis 
(IRFA)  as  required  by  the  provisions  of 
the  Regulatory  Flexibility  Act  at  5 
U.S.C.  §§601^12.  FRA  completed  an 
IRFA  as  part  of  an  economic  analysis  of 
costs  and  benefits,  and  placed  of  copy 
of  the  IRFA  in  the  docket  for  this 
proceeding. 

1 .  Why  action  by  the  agency  is  being 
considered 

The  Rail  Safety  Enforcement  and 
Review  Act  of  1992,  Public  Law  102- 
365,  106  Stat.  972  (September  3,  1992), 
later  amended  by  the  Federal  Railroad 
Safety  Authorization  Act  of  1994,  Public 
Law  103-440,  108  Stat.  4615  (November 

2,  1994),  requires  FRA  to  revise  the 
track  safety  regulations  contained  in  49 
CFR  Part  213.  Now  codified  at  49  U.S.C. 
§  20142.  the  amended  statute  requires: 

"(a)  Review  of  Existing  Regulations. — 
Not  later  than  March  3,  1993,  the 
Secretary  of  Transportation  shall  begin 
a  review  of  Department  of 
Transportation  regidations  related  to 
track  safety  standards.  The  review  at 
least  shall  include  an  evaluation  of — 

(1)  procedures  associated  with 
maintaining  and  installing  continuous 
welded  rail  and  its  attendant  structiu^, 
including  cold  weather  installation 
procedures; 

(2)  the  need  for  revisions  to 
regulations  on  track  excepted  from  track 
safety  standards;  and 

(3)  employee  safety. 

(b)  Revision  of  Regulations. — Not  later 
than  September  1.  1995,  the  Secretary 
shall  prescribe  regulations  and  issue 
orders  to  revise  track  safety  standards, 
considering  safety  information 
presented  during  the  review  under 
subsection  (a)  of  this  section  and  the 
report  of  the  Comptroller  General 
submitted  under  subsection  "(c)"  of  this 
section. 
•        •        »        »        • 

(d)  Identification  of  Internal  Rail 
Defects. — In  carrying  out  subsections  (a) 
and  (b),  the  Secretary  shall  consider 
whether  or  not  to  prescribe  regulations 
and  issue  orders  concerning — 

(1)  inspection  procedures  to  identify 
internal  rail  defects,  before  thev  reach 
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imminent  failure  size,  in  rail  that  has 
significant  shelling;  and 

(2)  any  specific  actions  that  should  be 
taken  when  a  rail  surface  condition, 
such  as  shelling,  prevents  the 
identification  of  internal  defects." 
The  reasons  for  the  actual  provisions  of 
the  action  considered  by  the  agency  are 
explained  in  the  body  of  the  analysis. 

2.  The  objectives  and  legal  basis  for  the 
proposed  rule 

The  objective  of  the  proposed  rule  is 
to  enhance  the  safety  of  rail 
transportation,  protecting  both  those 
traveling  and  working  on  the  system, 
and  those  off  the  system  who  might  be 
adversely  affected  by  a  rail  accident. 
The  legal  basis  is  reflected  in  the 
response  to  1.  above  and  in  the 
preamble. 

3.  A  description  of  and  an  estimate  of 
the  number  of  small  entities  to  which 
the  proposed  rule  would  apply 

The  proposed  rule  would  apply  to 
railroads.  Small  entities  among  affected 
railroads  would  all  be  short  line 
railroads.  There  are  approximately  700 
short  line  railroads  in  the  United  Sates, 
but  many  of  them  are  not  small  entities, 
either  because  they  are  large  enterprises 
as  railroads,  or  because  they  are 
operations  of  large  entities  in  other 
industries. 

4.  A  description  of  the  projected 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  which  will 
be  subject  to  the  requirement  and  the 
type  of  professional  skills  necessary  for 
preparation  of  the  report  or  record 

See  the  Paperwork  Reduction  Act 
analysis. 

5.  Federal  rules  which  may  duplicate, 
overlap,  or  conflict  with  the  proposed 
rule 

None. 

Significant  alternatives: 

1 .  Differing  compliance  or  reporting 
requirements  or  timetables  which  take 
into  account  the  resources  available  to 
small  entities 

In  the  two  sections  most  likely  to 
affect  small  entities,  §  213.4  Excepted 
Track  and  §  213.109  Crossties,  the 
proposal  includes  a  two  year  phase-in 
period. 

2.  Clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the  rule 
for  such  small  entities 

Although  their  needs  were  considered 
at  every  step  of  the  process,  there  was 


no  way  to  reduce  the  burden  on  small 
entities  that  did  not  apply  as  well  to 
larger  entities. 

3.  Use  of  performance,  rather  than 
design  standards 

Where  possible,  especially  in  the 
geometry  standards,  the  standards  were 
tied  to  performance.  Although  they  were 
expressed  as  specifications,  the 
underlying  performance  model  ensures 
that  they  will  have  the  same  effect  as  a 
performance  standard  would.  In  the 
high  speed  standards,  vehicle 
qualification  is  expressed  strictly  as  a 
performance  standard. 

4.  Exemption  from  coverage  of  the  rule, 
or  any  part  thereof,  for  such  small 
entities 

There  was  no  practicable  way  to 
exclude  small  entities.  Further,  the  low 
volume  operations  of  the  largest 
railroads  often  serve  shippers  which  are 
small  entities,  and  any  additional 
burden  on  the  low  volume  lines  of  large 
railroads  would  likely  have  adverse 
impacts  on  those  small  shippers. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  1996,  Congress  enacted  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  which,  in  part, 
amended  the  Regulatory  Flexibility  Act 
to  require  Federal  agencies  to  focus 
additional  attention  on  the  economic 
impacts  of  proposed  rules  and  new  final 
rules  on  small  entities.  The  act  requires 
agencies  to  consult  with  small 
businesses  and  with  the  Small  Business 
Administration,  which  FRA  did  prior  to 
publication  of  this  notice. 

FRA's  outreach  to  small  entities 
included  securing  the  participation  of 
several  short  lines  and  the  ASLRA  in 
workshops  held  under  the  original 
ANPRM.  FRA  also  benefitted  from  the 
advice  and  participation  of  ASLRA  and 
several  short  line  railroads  whose 
representatives  were  members  of  the 
RSAC  and  the  Track  Working  Group. 

FRA  did  not  quantify  the  estimated 
aimual  cost  to  the  average  firm,  nor 
compare  it  to  average  annual  revenue  or 
profits,  because  the  relative  impact  of 
the  proposed  rule  varies  more  by 
condition  of  the  track  owned  by  a 
railroad  than  by  the  size  of  the  railroad. 
Railroads  with  better,  safer  track  will 
face  proportionally  much  smaller  effects 
from  the  proposed  rule.  The  average 
annual  total  cost  is  likely  to  be  less  than 
$2,000,000  per  year  for  the  entire 
railroad  industry,  with  more  than  half  of 
the  cost  borne  by  large  railroads.  The 
average  burden  per  small  railroad  is 
likely  therefore  to  be  less  than  SI  ,500 
per  year.  The  burden  will  be  greater  on 


railroads  with  more  track,  and  lower  on 
railroads  with  less.  FRA  welcomes  any 
additional  data  on  this  subject. 
No  provision  included  in  this 
proposed  rule  will  have  a  very  adverse 
impact  on  the  affected  firms.  A  proposal 
which  would  have  had  a  large  beneficial 
impact,  the  GRMS  as  an  alternative  to 
the  crosstie  standard.  [See  previous 
discussion  in  the  preamble  to  this 
notice.)  Some  provisions  which  at  first 
impression  seem  to  have  a  significant 
impact,  such  as  an  increase  in  the 
number  of  required  crossties,  in  fact  will 
have  little  impact. 

For  example,  this  proposal  includes 
an  increase  in  the  number  of  crossties 
required  on  curved  track.  In  a  worst 
case,  about  30  percent  of  the  Class  1 
track  of  a  very  small  entity  might  not 
comply  vdth  the  requirement  for  six  ties 
per  39-foot  section  of  rail.  Of  this,  80 
percent  would  not  comply  with 
geometry  standards  or  standards 
affecting  effective  distribution  of  ties, 
which  likely  would  be  fixed  by  adding 
enough  ties  to  comply  or  exceed  the 
proposed  standard.  The  remaining  track, 
about  six  percent  of  all  track,  would  not 
have  sufficient  ties  to  meet  the  proposed 
standard.  Some  of  this  track  would  not 
meet  the  current  standard.  One  tie  per 
section  for  six  percent  of  the  track 
would  be  slightly  more  than  eight  ties 
per  mile.  At  a  cost  of  $40  per  tie 
installed,  this  would  mean  a  cost  of 
about  $320  per  mile,  for  a  worst  case.  A 
railroad  with  track  this  poor  would  have 
presented  a  serious  safety  hazard  in  the 
first  place,  and  would  not  be 
representative.  Most  small  railroads 
currentiy  exceed  the  proposed  standard. 
A  more  detailed  description  of  the 
impact  is  contained  in  the  complete 
IRFA,  found  in  the  docket  for  this 
proceeding. 

In  several  places  in  this  notice,  FRA 
asks  for  additional  information  on 
benefits  and  costs.  In  the  Track  Working 
Group,  and  at  meetings  of  task  groups 
assigned  to  work  on  particular  issues, 
FRA  repeatedly  asked  participating 
parties  for  any  data  which  might 
support  the  recommendations.  On 
occasion,  participants  shared  such  data 
with  FRA,  most  notably  the  ASLRA 
which  conducted  a  survey  of  its 
members  to  analyze  the  potential  impact 
of  increasing  the  number  of  crossties 
required  in  a  39-foot  segment  of  track. 
At  other  times,  data  were  not  shared 
with  FRA,  and  the  agency  was  unable  to 
determine  whether  the  information  was 
withheld  for  proprietary  reasons  or 
whether  it  simply  was  not  available. 

While  the  negotiations  at  times  may 
have  created  incentives  for  parties  not  to 
disclose  parametric  data,  such  as  how 
many  torch  cut  rails  are  in  service  (a 
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number  which  the  railroads  might  not 
be  able  to  generate  if  they  wanted  to), 
at  other  times  parties  were  forced  to 
reveal  non-parametric  data  in  the  form 
of  preferences.  By  voting  to  accept  a 
provision  in  the  proposal,  often  as  part 
of  a  compromise  with  other  interested 
parties,  the  parties'  acceptance  of  a 
package  of  compromises  revealed  that 
they  preferred  the  compromise  position 
to  a  position  of  no  compromise  (the 
existing  rule  with  the  possibility  of 
some  other  rulemaking  activity).  This 
implied  that  the  burdens  which  rail 
management  representatives  accepted 
likely  were  not  significant.  Details  of 
provisions  that  will  have  litUe  or  no 
impact  may  be  found  in  the  complete 


IRFA,  found  in  the  docket  for  this 
proceeding. 

In  general,  the  Track  Working  Group 
did  not  proffer  many  alternatives  to  the 
provisions  of  this  proposal.  In  most 
cases,  members  agreed  on  the  subject 
matter,  but  disagreed  about  the 
stringency  of  the  standard.  For  example, 
everyone  agreed  that  track  ought  to  be 
inspected.  However,  the  group  debated 
about  the  most  effective  inspection 
intervals,  and  about  how  much  track 
one  inspector  can  inspect.  Thus,  the 
alternatives  discussed  in  this  context 
concerned  greater  or  lesser  required 
inspection  frequencies  and  limitations 
or  removal  of  limitations  of  the  amount 
of  track  one  inspector  can  inspect 


One  significant  alternative  discussed 
by  the  group  at  length  was  the  use  of 
GRMS  as  an  alternative  to  crosstie 
standards.  (See  more  complete 
discussion  of  GRMS  in  other  sections  of 
this  preamble  and  in  the  IRFA.) 

Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501  et  seq.  The 
sections  that  contain  the  new 
information  collection  requirements  and 
the  estimated  time  to  fulfill  each 
requirement  are  as  follows: 


CFR  section 


213.4  Excepted  Track 

Designation  of  track  as  mcepted  .... 

Notification  to  FRA  atwut  removal 

of  excepted  track. 

213.5 — Responsibility  of  track  owners  ... 

213.7  Designation  of  qualified  persons 

to  supervise  certain  renewals  arxj  irv 

spect  track 

Designations  

Notification  and  (Aspatchad  to  k>ca- 
tion. 

213.17  Exemptions  

213.57  Curves,  elevation  and  speed  lim- 
itations 

Request  to  FRA  for  approval  

fNtotification  to  FRA  wrth  written  con- 
sent of  other  affected  track  own- 
ers. 
213.119  Continuous  wekJed  rail  (CWR), 
general 
Written  procedures  „ 


Training  Program 


RecofCfl(eeping 

213.122  Torch  cut  rail 

213.233  Track  inspections 
213.237  Inspection  of  rail  . 


Respondent  uni- 
verse 


160  railroads 
160  railroads 

620  railroads 

620  railroads 
N/A 

620  railroads 

620  railroads 
620  railroads 


110  railroads 


llOraiiroads 

110  railroads 
20  railroads .. 
620  railroads 
HIA 


Total  armual  re- 
sponses 


32  designations 
40  notifications  . 

16  r>otifica(k>ns  . 

1 ,500  names  .... 
N/A 

4  petitions  , 

3  requests 

2  notifications  ._. 

1  to  procedures  . 


110  programs  ..., 


4,500  records 

2,000  

2,500  inspections 
N/A - 


Average  time  per    !  Total  annual  tniitJen 
response  rraurs 


15  minutes  , 

1 0  minutes  

8  iKXiTS  


10  minutes  

Usual  and  cus- 
tomary procedure 
24  hours „ 

40  hours 

45  minutes  


Total  arv 
nual  bur- 
den cost 


r 


8  hours  ... 
7  hours  ... 

120  hours 

250  hours 
N/A2 

96  hours  . 

120  hours 
1.5  hours . 


40  hrs  Class  I  RRS      2.000  hours 

16hr5.  Class  M 

RRs. 
40  hrs  Class  I  RRs      1 ,200  hours 

8  hrs  Class  II 

RRs. 

10  minutes  „..    750  hours 

5  minutes  ., 167  hours 

1  minute  _ 41 .5  hours 

Usual  and  cus-  N/A 

ternary  procedure. 


$240 
210 

3,600 


7,500 
N/A 

2,880 


3,600 
45 


60,000 


36.000 


22.500 

5,010 

1.079 

N/A 
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CFR  section 


213.241  Inspection  records  

213.303  Responsibility  for  CompliarKe  .. 
213.305  Designation  of  qualified  individ- 
uals, general  qualifications. 

213,31 7— Exemptions  

213.329  Curves,   elevation   and   speed 
limitations 
FRA    approval    of   qualified    equip- 
ment and  higher  curving  speeds. 
Wntten  notification  to  FRA  with  writ- 
ten   consent    of    other    affected 
track  owners. 
213.333   Automated   Vehicle  Inspection 
System 
Track  Geometry  Measurement  Sys- 
tem 
TracK/Vehicle    Performance    Meas- 
urement System. 

Written  procedures    

copies  of  most  recent  excep- 
tion printouts. 
213.339  Inspection  of  rail  m  service 

213.341  Initial  inspection  of  new  rail  and 
welds 

Mill  inspection  .^.. 

Welding  plan  inspection  _ 

Inspection  of  field  wells  

Marking  of  defective  rail  

213.343  Continuous  welded  rail  (CWR) 

-Wntten  procedures  

Training  program  

Recordkeeping 

213.345  Vehicle  qualification 

213.353  Turnouts  and  crossovers,  gen- 
erally 

213.361  Right  of  Way  

213.369  Inspection  Records 

Record  of  inspection 

Designation      of     location     wtiere 

record  should  be  maintained. 
Internal  defect  inspections  and  re- 
medial action  taken 


Respondent  uni- 
verse 


620  railroads 
2  railroads  ... 
2  railroads  ... 

2  railroads  ... 

2  railroads  ... 

2  railroads  ... 

3  railroads  ... 

1  railroad 

2  railroads  ... 

N/A 

2  railroads  .. 
2  railroads  .. 
2  railroads  ... 
N/A A, 

2  railroads  .. 
2  railroads  .. 
2  railroads  .. 
1  railroad .... 
1  railroad .... 

1  railroad .... 

2  railroads  .. 
2  railroads  .. 

2  railroads  .. 


Total  annual  re- 
sponses 


Varies 

1  petition  

150  qualifications 

1  petition 

1  notification  

1  notification  

18  reports  

1  program  

13  printouts 

N/A 

1  report  _ 

2  reports 

200  records 

N/A 

2  procedures 

2  programs  

200  records 

1  report  

1  guidebook  

1  plan 

500  records 

2  designations  .. 

50  records 


Average  time  per 
response 


Total  annual  burden 
hours 


Varies  

8  hours  

10  minutes  

24  hours 

40  hours 

45  minutes  

20  hours  

8  hours 

20  hours 

Usual  and  cus- 
tomary procedure. 


8  Nmts 

8  hours 

20  minutes  

Usual  and  cus- 
tomary procedure 

40  hours  

40  hours 

10  minutes  

16  hours  

40  hours  

40  hours -.. 

1  minute  

15  minutes  

5  minutes  


,  Total  an- 
:  nual  bur- 
'    den  cost 

-4 


1,763,991  hours 

8  hours 

25  hours 

24  iKHJrs 

40  hours 

45  minutes 

360  hours 

8  hours 

260  hours 

N/a 

8  hours 

16  hours 

67  hours 

f^A „..., 

80  hours 

80  hours , 

33  hours 

16  hours 

40  hours 

40  hours 

8  hours 

30  minutes 

4  hours 


52,919,730 
240 
750 

720 


1,200 
22.50 

9,360 

240 

7,800 


N/A 


240 

480 

2.010 

N/A 


2,400 

2.400 

990 

480 

1.200 

1,200 

208 

15 

104 
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All  estimates  include  the  time  for 
reviewing  instructions;  searching 
existing  data  sources;  gathering  or 
maintaining  the  needed  data;  and 
reviewing  the  information.  Pursuant  to 
44  U.S.C.  §  3506(c){2)(B).  the  FRA 
solicits  comments  concerning:  (1) 
whether  these  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  function  of 
FRA,  inchiding  whether  the  information 
has  practical  utility;  (2)  the  accuracy  of 
FRA's  estimates  of  the  burden  of  the 
information  collection  requirements;  (3) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
whether  the  burden  of  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology, 
may  be  minimized.  For  information  or 
a  copy  of  the  paperwork  package 
submitted  to  OMB,  contact  jGloria 
Swanson  at  (202)632-3318. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
collection  of  information  requirements 
should  direct  them  to  the  Office  of 
Management  and  Budget,  Attention: 
Desk  Officer  for  the  Federal  Railroad 
Administration.  Office  of  Information 
and  Regulatory  Aifairs.  Washington, 
D.C.  20503,  and  should  also  send  a  copy 
of  their  comments  to  Gloria  D.  Swanson 
Eutsler,  Federal  Railroad 
Administration.  RRS-211,  400  Seventh 
Street,  S.W.,  Mail  Stop  25,  Washington, 
D.C.  20590. 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
requirements  contained  in  this  final  rule 
between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  containeS  in  this  proposal. 


FRA  cannot  impose  a  penalty  on 
persons  for  violating  information 
collection  requirements  which  do  not 
display  a  current  OMB  control  number, 
if  required.  FRA  intends  to  obtain 
current  OMB  control  numbers  for  any 
new  information  collection 
requirements  resulting  from  this 
rulemaking  action  prior  to  the  effective 
date  of  a  final  rule.  The  OMB  control 
number,  when  assigned,  will  be 
announced  by  separate  notice  in  the 
Federal  Register. 

List  of  Sub)ects  in  49  CFR  Fart  213 

Penalties,  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Rule 

In  consideration  of  the  foregoing,  FRA 
proposes  to  revise  Part  213,  Title  49, 
Code  of  Federal  Regulations  as  follows: 

PART  213— TRACK  SAFETY 
STANDARDS 

Sut>part  A — General 

Sec. 

213.1  Scope  of  p>art. 

213.2  Preemptive  effect. 

213.3  Application. 

213.4  Excepted  track. 

213.5  Responsibility  of  track  owners. 
213.7  Designation  of  qualified  persons  to 

supervise  certain  renewals  and  inspect 

track. 
213.9  Classes  of  track:  of>erating  speed 

limits. 
213.11  Restoration  or  renewal  of  track  under 

traffic  conditions. 
213.13  Measuring  track  not  under  load. 
213.15    Civil  penalty. 
213.17  Exemptions. 

Subpart  B — Roadbed 

213.31   Scope. 

213.33  Drainage.  . 

213.37  Vegetation. 

Subpart  C — Track  Geometry 

213.51   Scope.  )' 

213.53  Gage.  /^ 

213.55  Alignment. 
213.57  Curves;  elevation  and  speed 
limitations. 


213.59  Elevation  of  curved  track;  runoff. 

213  63  Track  surface. 

Sut>part  D — Track  Structure 

213,101  Scope 

213.103  Ballast;  general. 

213.109  Crossties. 

213.113  Defective  rails. 

213.115  Rail  end  mismatch. 

213.119  Continuous  welded  rail  (CWR); 
general. 

213.121  Rail  joints. 

213.122  Torch  cut  rail. 

213.123  Tie  plates, 

213.127  Rail  fastening  systems. 

213  133  Turnouts  and  track  crossings 

generally 
213.135  Switches, 
213.137   Frogs. 
213.139  Spring  rail  frogs. 
213.141   Self-guarded  frogs. 
213.143  Frog  guard  rails  and  guard  faces, 

gage. 

Subpart  E— Track  Appliar>c«s  artd  Track- 
Related  Devices 


213.201 

Scope. 

213.205 

Derails. 

Subpart  F— 4nspection 

213.231 

Scope 

213.233 

Track  mspections. 

213.235 

Switch  and  track  crossing 

inspections 

213.237 

Inspection  of  rail. 

213.239 

Special  inspections. 

213.241 

Inspection  records 

Subpart  G— Train  Operations  at  Track 
Classes  6  and  Higher 

213.301  Scope  of  subpart. 

213.303  Responsibility  for  compliance. 

213.305  Designation  of  qualified  individuals: 

general  qualifications. 
213.307  Class  of  track;  op>erating  speed 

limits. 
213.309  Restoration  or  renewal  of  track 

under  traffic  conditions, 
213.311   Measuring  track  not  under  load. 
213.317  Exemptions. 
213.319  Drainage. 
213.321  Vegetation. 
213.323  Track  gage. 
213.327  Alignment. 
213.329  Curves,  elevation  and  speed 

limitations. 
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213.331  Track  surface. 

213.333  Automated  vehicle  inspection 

systems 
213.335  Crossties. 
213.337  Defective  rails. 
213.339  Inspection  of  rail  in  service. 
213.341   Initial  inspection  of  new  rail  and 

welds. 
213.343  Continuous  welded  rail  (CWR). 
213.345  Vehicle  qualification  testing. 
213.347  Automotive  or  railroad  crossings  at 

grade. 
213.349  Rail  end  mismatch. 

213.351  Rail  joints. 

213.352  Torch  cut  rail. 

213.353  Turnouts  and  crossovers,  generally. 
213.355  Frog  guard  rails  and  guard  faces; 

gage. 
213.357  Derails. 
213.359  Track  stiffness. 
213.361   Right  of  way. 
213.365  Visual  inspections. 
213.367  Special  inspections. 
213.369  Inspection  records. 
Appendix  A  to  Part  213 — Maximum 

Allowable  Curving  Speeds 
Appendix  B  to  Part  213— Schedule  of  Civil 

Penalties 
Anihority:  49  U.S.C.  20103  and  20142;  49 
CFR  l.49(m). 

Subpart  A— General 

$213.1    Scop*  of  pert 

This  part  prescribes  minimum  safety 
requirements  for  railroad  track  that  is 
part  of  the  general  railroad  system  of 
transportation.  The  requirements 
prescribed  in  this  part  apply  to  specific 
track  conditions  existing  in  isolation. 
Therefore,  a  combination  of  track 
conditions,  none  of  which  individually 
amounts  to  a  deviation  from  the 
requirements  in  this  part,  may  require 
remedial  action  to  provide  for  safe 
operations  over  that  track- 

$  21 3.2    Prvsmptlve  effect 

Under  49  U.S.C  20106  (formerly 
§  205  of  the  Federal  Railroad  Safety  Act 
of  1970,  45  U.S.C.  434),  issuance  of 
these  regulations  preempts  any  State 
law,  rule,  regulation,  order,  or  standard 
covering  the  same  subject  matter,  except 
a  provision  directed  at  an  essentially 
local  safety  hazard  that  is  consistent 
with  this  part  and  that  does  not  impose 
an  imdue  burden  on  interstate 
commerce. 

$213.3    Application. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  this  part  applies  to  all 
standard  gage  track  in  the  general 
railroad  system  of  transportation. 

(b)  This  part  does  not  apply  to 
track 

(1)  Located  inside  an  installation 
which  is  not  part  of  the  general  railroad 
system  of  transportation;  or 

(2)  Used  exclusively  for  rapid  transit 
service  in  a  metropolitan  or  suburban 
area. 


§  21 3.4    Excepted  track. 

A  track  owner  may  designate  a 
segment  of  track  as  excepted  track 
provided  that 

(a)  The  segment  is  identified  in  the 
timetable,  special  instructions,  general 
order,  or  other  appropriate  records 
which  are  available  for  inspection 
during  regular  business  hours; 

(b)  The  identified  segment  is  not 
located  within  30  feet  of  an  adjacent 
track  which  can  be  subjected  to 
simultaneous  use  at  speeds  in  excess  of 
10  miles  per  hour; 

(c)  The  identified  segment  is 
inspected  in  accordance  with 
§§  213.233(c)  and  213.235  at  the 
frequency  specified  for  Class  1  track; 

(d)  The  icfentified  segment  of  track  is 
not  located  on  a  bridge  including  the 
track  approaching  the  bridge  for  100  feet 
on  either  side,  or  located  on  a  public 
street  or  highway,  if  railroad  cars 
containing  conunodities  required  to  be 
placarded  by  the  Hazardous  Materials 
Regulations  (49  CFR  Part  172),  are 
moved  over  the  track;  and 

(e)  The  railroad  conducts  operations 
on  the  identified  segment  under  the 
following  conditions: 

(1)  No  train  shall  be  operated  at 
speeds  in  excess  of  10  miles  per  hour; 

(2)  No  occupied  passenger  train  shall 
be  operated; 

(3)  No  freight  train  shall  be  operated 
that  contains  more  than  five  cars 
required  to  be  placarded  by  the 
Hazardous  Materials  Regulations  (49 
CFR  Part  172);  and 

(4)  The  gage  on  excepted  track  must 
not  be  more  than  4'  IOV4  inches.  (This 
paragraph  (e)(4)  is  effective  [1  year  after 
effective  date  of  final  rule).) 

(f)  A  track  owner  must  advise  the 
appropriate  FRA  Regional  Office  at  least 
10  days  prior  to  removal  of  a  segment 
of  track  from  excepted  status. 

$213.5    Responsibility  of  track  owners. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  owner  of  track  to 
which  this  part  applies  who  knows  or 
has  notice  that  the  track  does  not 
comply  with  the  requirements  of  this 
part,  shall — 

(1)  Bring  the  track  into  compliance; 

(2)  Halt  operations  over  that  track;  or 

(3)  Operate  under  authority  of  a 
person  designated  under  §  213.7(a),  who 
has  at  least  one  year  of  supervisory 
experience  in  railroad  track 
maintenance,  subject  to  conditions  set 
forth  in  this  part. 

(b)  If  an  owner  of  track  to  which  this 
part  applies  designates  a  segment  of 
track  as  "excepted  track"  under  the 
provisions  of  §  213.4,  operations  may 
continue  over  that  track  without 
complying  with  the  provisions  of 


subparts  B,  C,  D,  and  E,  unless 
otherwise  expressly  stated. 

(c)  If  an  owner  of  track  to  which  this 
part  applies  assigns  responsibility  for 
the  track  to  another  person  (by  lease  or 
otherwise),  written  notification  of  the 
assignment  must  be  provided  to  the 
appropriate  FRA  Regional  Office  at  least 
30  days  in  advance  of  the  assignment. 
The  notification  may  be  made  by  any 
party  to  that  assignment,  but  must  be  in 
writing  and  include  the  following — 

(1)  The  name  and  address  of  the  track 
owner; 

(2)  The  name  and  address  of  the 
person  to  whom  responsibility  is 
assigned  (assignee); 

(3)  A  statement  of  the  exact 
relationship  between  the  track  owner 
and  the  assignee; 

(4)  A  precise  identification  of  the 
track; 

(5)  A  statement  as  to  the  competence 
and  ability  of  the  assignee  to  carry  out 
the  duties  of  the  track  owner  under  this 
part;  and 

(6)  A  statement  signed  by  the  assignee 
acknowledging  the  assignment  to  him  of 
responsibility  for  piuposes  of 
compliance  with  this  part. 

(d)  The  Administrator  may  hold  the 
track  owner  or  the  assignee  or  both 
responsible  for  compliance  with  this 
part  and  subject  to  penalties  under 
§213.15. 

(e)  A  common  carrier  by  railroad 
which  is  directed  by  the  Surface 
Transportation  Board  to  provide  service 
over  the  track  of  another  railroad  imder 
49  U.S.C.  11  MS  is  considered  the  owner 
of  that  track  for  the  ptirposes  of  the 
application  of  this  part  during  the 
period  the  directed  service  order 
remains  in  effect. 

$  21 3.7    Designation  of  quailfiad  persons  to 
supervise  certain  renewals  and  inspect 
track. 

(a)  Each  track  owner  to  which  this 
part  applies  shall  designate  qualified 
persons  to  supervise  restorations  and 
renewals  of  track  imder  traffic 
conditions.  Each  person  designated 
must  have — 

(1)  At  least— 

(i)  1  year  of  supervisory  experience  in 
railroad  track  maintenance;  or 

(ii)  A  combination  of  supervisory 
experience  in  track  maintenance  and 
training  from  a  course  in  track 
maintenance  or  from  a  college  level 
educational  program  related  to  track 
maintenance; 

(2)  Demonstrated  to  the  owner  that 
he— 

(i)  Knows  and  understands  the 
requirements  of  this  part; 

(ii)  Can  detect  deviations  from  those 
requirements;  and 
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(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations;  and 

(3)  Written  authorization  from  the 
track  owner  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  bom  the  requirements  in 
this  part. 

fb)  Each  track  owner  to  which  this 
part  applies  shall  designate  qualified 
persons  to  inspect  track  for  defects. 
Each  person  designated  must  have  — 

(1)  At  least— 

(i)  1  year  of  experience  in  railroad 
track  inspection;  or 

(ii)  A  combination  of  experience  in 
track  inspection  and  training  from  a 
course  in  track  inspection  or  from  a 
college  level  educational  program 
related  to  track  inspection; 

(2)  Demonstrated  to  the  owner  that 
he— 

(i)  Knows  and  understands  the 
requirements  of  this  part; 

fii)  Can  detect  deviations  from  those 
requirements;  and 

(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations;  and 

(3)  Written  authorization  from  the 
track  owner  to  prescribe  remedial   ■ 
actions  to  correct  or  safely  compensate 
for  deviations  from  the  requirements  of 


this  part,  pendmg  review  by  a  qualified 
person  designated  under  paragraph  (a) 
of  this  section. 

(c)  With  respect  to  designations  under 
paragraphs  (a)  and  (b)  of  this  section, 
each  track  owner  must  maintain  written 
records  of — 

(1)  Each  designation  in  effect; 

(2)  The  basis  for  each  designation;  and 

(3)  Track  inspections  made  by  each 
designated  qualified  person  as  required 
by  §  213.241.  These  records  must  be 
kept  available  for  inspection  or  copying 
by  the  Federal  Railroad  Administration 
during  regular  business  hours. 

(d)  Persons  not  fully  qualified  to 
supervise  certain  renewals  and  inspect 
track  as  outlined  in  paragraphs  (a)  and 
(b)  of  this  section,  but  with  at  least  one 
year  of  maintenance-of-way  or  signal 
experience,  may  be  qualified  by  the 
track  owner  to  pass  trains  over  broken 
rails  and  pull  aparts  provided  that — 

(1)  The  person  is  trained,  examined, 
and  re-examined  periodically  not  to 
exceed  two  years,  on  the  following 
topics  as  they  relate  to  the  safe  passage 
of  trains  over  broken  rails  or  pull 
aparts — 

(i)  Rail  defect  identification,  tie 
condition,  track  surface  and  alignment, 
gage  restraint,  rail  end  mismatch,  joint 
bars,  and  maximum  distance  between 

Maximum  Allowable  Operating  Speeds 

[In  miles  per  hour] 


rail  ends  over  which  trains  may  be 
allowed  to  pass; 

(ii)  The  purpose  of  the  examination 
will  be  to  ascertain  the  persons  ability 
to  effectively  apply  these  requirements 
and  will  not  be  used  as  a  disqualifier; 
and 

(iii)  A  minimum  of  four  hours  will  be 
deemed  adequate  for  initial  training. 

(2)  The  person  deems  it  safe  and  train 
speeds  are  limited  to  a  maximum  of  10 
mph  over  the  broken  rail  or  pull  apart; 

(3)  The  person  must  watch  all 
movements  over  the  broken  rail  or  pull 
apart  and  be  prepared  to  stop  the  train 
if  necessary;  and 

(4)  Person(s)  fully  qualified  under 
§  213.7  of  this  part  are  notified  and 
dispatched  to  the  location  promptly  for 
the  purpose  of  authorizing  movements 
and  effecting  temporary  or  permanent 
repairs. 

$  213.9    Classes  of  track:  operating  speed 
limits. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section  and 
§§  213.57(b),  213.59(a),  213.113(a).  and 
213.137  (b)  and  (c),  the  following 
maximum  allowable  operating  speeds 
apply — 


Over  track  that  meets  all  of  the  requirements  prescrit)ed  in  this  part  for 

For  freight 
trains 

For  pas- 
senger 
trains 

Class  1  trade .. — 

Class  2  track  . :. 

Class  3  track  .   „.. 

Class  4  track  — _.     „ „ _ _ _ „„... _. 

Class  5  track 

10 
25 

40 
60 

80 

15 
30 
60 
80 
90 

(b)  If  a  segment  of  track  does  not  meet 
all  of  the  requirements  for  its  intended 
class,  it  is  reclassified  to  the  next  lowest 
class  of  track  for  which  it  does  meet  all 
of  the  requirements  of  this  part. 
However,  if  the  segment  of  track  does 
not  at  least  meet  the  requirements  for 
Class  1  track,  operations  may  continue 
at  Class  1  speeds  for  a  period  of  not 
more  than  30  days  without  bringing  the 
track  into  compliance,  under  the 
authority  of  a  person  designated  under 
§  213.7(a),  who  has  at  least  one  year  of 
supervisory  experience  in  railroad  track 
maintenance,  after  that  person 
determines  that  operations  may  safely 
continue  and  subject  to  any  limiting 
conditions  specified  by  such  person. 


UHB  ;<!inuniflniupcn 


S  21 3.1 1    Restoration  or  renewal  of  track 
under  traffic  conditions. 

If  during  a  period  of  restoration  or 
renewal,  track  is  under  traffic 
conditions  and  does  not  meet  all  of  the 
requirements  prescribed  in  this  part,  the 
work  on  the  track  must  be  under  the 
continuous  supervision  of  a  person 
designated  under  §  213.7(a)  who  has  at 
least  one  year  of  supervisory  experience 
in  railroad  track  maintenance,  and 
subject  to  any  limiting  conditions 
specified  by  such  person.  The  term 
"continuous  supervision"  as  used  in 
this  section  means  the  physical 
presence  of  that  person  at  a  job  site. 
However,  since  the  work  may  be 
performed  over  a  large  area,  it  is  not 
necessary  that  each  phase  of  the  work  be 
done  under  the  visual  supervision  of 
that  person.    '".   '  ■ 


$213.13    Measuring  track  not  under  load. 
When  unloaded  track  is  measured  to 
determine  compliance  with 
requirements  of  this  part,  the  amount  of 
rail  movement,  if  any,  that  occurs  while 
the  track  is  loaded  must  be  added  to  the 
measurements  of  the  unloaded  track. 

$213.15    Civil  penalty. 

Any  person  including  a  railroad,  any 
manager,  supervisor,  official,  or  other 
employee  or  agent  of  a  railroad,  any 
owner  of  track  on  which  a  railroad 
operates,  or  any  person  held  by  the 
Federal  Railroad  Administrator  to  be 
responsible  under  §  213.5(d)  who 
violates  any  requirement  of  this  part  or 
causes  the  violation  of  any  such 
requirement  is  subject  to  a  civil  penalty 
of  at  least  $250  and  not  more  than 
510,000  per  violation,  except  that: 
Penalties  may  be  assessed  against 
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individuals  only  for  willful  violations, 
and.  where  a  grossly  negligent  violation 
or  a  pattern  of  repeated  violations  has 
created  an  imminent  hazard  of  death  or 
injury  to  persons,  or  has  caused  death 
or  injury,  a  penalty  not  to  exceed 
520.000  per  violation  may  be  assessed. 
Each  day  a  violation  continues  shall 
constitute  a  separate  offense.  See 
appendix  B  to  this  part  for  a  statement 
of  agency  civil  penalty  policy. 

§213.17    Exemptions. 

(a)  Any  owner  of  track  to  which  this 
part  applies  may  petition  the  Federal 
Railroad  Administrator  for  exemption 
from  any  or  all  requirements  prescribed 
in  this  part. 

(b)  Each  petition  for  exemption  under 
this  section  must  be  filed  in  the  manner 
and  contain  the  information  required  by 
§§211,7  and  211.9  of  this  chapter. 

(c)  If  the  Administrator  finds  that  an 
exemption  is  in  the  public  interest  and 
is  consistent  with  railroad  safety,  the 
Administrator  may  grant  the  exemption 
subject  to  any  conditions  the 
Administrator  deems  necessary.  Notice 


of  each  exemption  granted  is  published 
in  the  Federal  Register  together  with  a 
statement  of  the  reasons  therefore. 

Subpart  B — Roadbed 

§213.31     Scope. 

This  subpart  prescribes  minimum 
requirements  for  roadbed  and  areas 
immediately  adjacent  to  roadbed. 

§213.33    Drainage. 

Each  drainage  or  other  water  carrying 
facility  under  or  immediately  adjacent 
to  the  roadbed  must  be  maintained  and 
kept  free  of  obstruction,  to 
accommodate  expected  water  flow  for 
the  area  concerned. 

§213.37    Vegetation. 

Vegetation  on  railroad  property  which 
is  on  or  immediately  adjacent  to 
roadbed  must  be  controlled  so  that  it 
does  not — 

(a)  Become  a  fire  hazard  to  track- 
carrying  structures; 

(b)  Obstruct  visibility  of  railroad  signs 
and  signals: 


(1)  Along  the  right-of-way,  and 

(2)  At  highway-rail  crossings; 
(Paragraphs  (b)  (1)  and  (2)  are  effective 
Date  [1  year  after  effective  date  of  rule).) 

(c)  Interfere  with  railroad  employees 
performing  normal  trackside  duties; 

(d)  Prevent  proper  functioning  of 
signal  and  communication  lines;  or 

(e)  Prevent  railroad  employees  from 
visually  inspecting  moving  equipment 
from  their  normal  duty  stations. 

Subpart  C— Track  Gaometry 

§213.51    Scope. 

This  subpart  prescribes  requirements 
for  the  gage,  alignment,  and  surface  of 
track,  and  the  elevation  of  outer  rails 
and  speed  limitations  for  curved  track. 

§213.53    Gage. 

(a)  Gage  is  measured  between  the 
heads  of  the  rails  at  right-angles  to  the 
rails  in 'a  plane  five-eighths  of  an  inch 
below  the  top  of  the  rail  head. 

(b)  Gage  must  be  within  the  limits 
prescribed  in  the  following  table — 


Class  of  track 


Class  1  track  

Class  2  and  3  track 
Class  4  and  5  track 


The  gage 

must  be  at 

least 


4'8" 

4'8" 

14-  8" 


But  not 
more  than 


4*  10" 
4-  9%" 
4'  9'/fe" 


§213.55    Alignment. 

Alignment  may  not  deviate  from 
uniformity  more  than  the  amount 
prescribed  in  the  following  table: 


Class  of  track 


Class  1  track 
Class  2  track 
Class  3  track 
Class  4  track 
Class  5  track 


Tangent  track 


The  deviatkjn  of 

the  mid-offset 

from  a  62-foot 

line '  may  not  be 

more  than 

(Inches) 


5 
3 

1% 
1'A 


Curved  track 


The  deviation  of 
ttie  mid-ordinate 

from  a  31 -foot 
chord  2  may  not 

be  more  than 
(inches) 


P) 

o 

1V4 

1 


The  deviation  of 
the  mk*-ordlnate 

from  a  62-foot 
chord  2  may  not 

t)e  more  than 
(inches) 


5 
3 

IVfc 

% 


'  The  ends  of  the  line  must  be  at  points  on  the  gage  side  of  the  line  rail,  five-eighths  of  an  inch  betow  the  top  of  the  railhead.  Either  rail  may  t)e 
used  as  the  line  rail,  however,  the  same  rait  must  be  used  for  the  full  length  of  that  tangential  segnrtent  of  track. 
2  The  ends  of  the  chord  must  be  at  points  on  the  gage  side  of  the  outer  rail,  five-eighths  of  an  inch  below  the  top  of  the  railhead. 
3N/A— Not  Appiicabie. 


§213.57    Curves;  elevation  and  speed 
limitations. 

(a)  The  maximum  crosslevel  on  the 
outside  rail  of  a  curve  may  not  be  more 
than  8  inches  on  track  Classes  1  and  2 
and  7  inches  on  Classes  3  through  5. 
Except  as  provided  in  §  213.63,  the 
outside  rail  of  a  curve  may  not  be  lower 
than  the  inside  rail.  (The  first  sentence 


of  para^ph  (a)  is  effective  [Date  1  yr. 
after  effective  date  of  final  rule].) 

(b)  The  n-.aximum  allowable  operating 
speed  for  each  curve  is  determined  by 
the  follciwing  formula — 

V„^=V"(E.+3)/O.0O07D 


where — 

Vm.,=Maximum  allowable  operating  speed 

(miles  p>er  hour). 
E,=Actual  elevation  of  the  outside  rail 

(inches).' 
D=Degree  of  curvature  (degrees). ^ 

Table  1  of  Appendix  A  is  a  table  of 
maximum  allowable  operating  speed 
computed  in  accordance  with  this 
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formula  for  various  elevations  and 
degrees  of  curvature. 

[c)  For  rolling  stock  meeting  the 
requirements  specified  in  paragraph  (d) 
of  this  section,  the  maximum  operating 
speed  for  each  curve  may  be  determined 
by  the  following  formula — 

V™,  =/"(£.-.  4)/0.0007D 

where — 

V,nu=Maximum  allowable  operating  speed 

(miles  per  hour). 
Ea=Actual  elevation  of  the  outside  rail 

(inches).' 
D=Degree  of  curvature  (degrees). ^ 
Table  2  of  Appendix  A  is  a  table  of 
maximum  allowable  operating  speed 
computed  in  accordance  with  this 
formula  for  various  elevations  and 
degrees  of  curvatiu^. 

(d)  Qualified  equipment  may  be 
operated  at  curving  speeds  determined 
by  the  formula  in  paragraph  (c)  of  this 
section,  provided  each  specific  class  of 
equipment  is  approved  for  operation  by 
the  Federal  Railroad  Administration  and 
demonstrate  that — 

(1)  When  positioned  on  a  track  with 

a  uniform  4  inch  superelevation,  the  roll 
angle  between  the  floor  of  the 
equipment  and  the  horizontal  does  not 
exceed  5.7  degrees;  and 

(2)  When  positioned  on  a  track  with 
a  uniform  6  inch  superelevation,  no 
wheel  of  the  equipment  unloads  to  a 
value  of  60  percent  of  its  static  value  on 
perfectly  level  track,  and  the  roll  angle 


between  the  floor  of  the  equipment  and 
the  horizontal  does  not  exceed  8.6 
degrees. 

(3)  The  track  owner  must  notify  the 
Federal  Railroad  Administrator  no  less 
than  30  calendar  days  prior  to  the 
proposed  implementation  of  the  higher 
curving  speeds  allowed  under  the 
formula  in  paragraph  (c)  of  this  section. 
The  notification  must  be  in  writing  and 
shall  contain,  at  a  minimum,  the 
following  information — 

(i)  A  complete  description  of  the  class 
of  equipment  involved,  including 
schematic  diagrams  of  the  suspension 
systems  and  the  location  of  the  center  of 
gravity  above  top  of  rail; 

(ii)  A  cony^lete  description  of  the  test 
procedure  ^  and  instrumentation  used  to 
qualify  the  equipment  and  the 
maximum  values  for  wheel  unloading 
and  roll  angles  which  were  observed 
during  testing; 

(iii)  Procedures  or  standards  in  effect 
which  relate  to  the  maintenance  of  the 
suspension  system  for  the  particular 
class  of  equipment;  and 

(iv)  Identification  of  line  segment  on 
which  the  higher  curving  speeds  are 
proposed  to  be  implemented.' 

(e)  In  the  case  of  a  track  owner,  or  an 
operator  of  a  passenger  or  commuter 
service,  who  provides  passenger  or 
commuter  service  over  trackage  of  more 
than  one  track  owner  with  the  same 
class  of  equipment,  that  person  may 
provide  written  notification  to  the 


Federal  Railroad  Administrator  with  the 
written  consent  of  the  other  affected 
track  owners. 

(f)  Equipment  presently  operating  at 
curving  speeds  allowed  under  the 
formula  in  paragraph  (c)  of  this  section, 
by  reason  of  conditional  waivers  granted 
by  the  Federal  Railroad  Administration, 
shall  be  considered  to  have  successfully 
complied  with  the  requirements  of 
paragraph  (d)  of  this  section. 

§  213.59    Elevation  of  curved  track;  runoff. 

(a)  If  a  curve  is  elevated,  the  full 
elevation  must  be  provided  throughout 
the  curve,  unless  physical  conditions  do 
not  permit.  If  elevation  runoff  occurs  in 
a  curve,  the  actual  minimum  elevation 
must  be  used  in  computing  the 
maximum  allowable  operating  speed  for 
that  curve  under  §  213.57(b). 

(b)  Elevation  runoff  must  be  at  a 
uniform  rate,  within  the  limits  of  track 
surface  deviation  prescribed  in  §  213.63, 
and  it  must  extend  at  least  the  full 
length  of  the  spirals.  If  physical 
conditions  do  not  permit  a  spiral  long 
enough  to  accommodate  the  minimum 
length  of  runoff,  part  of  the  runoff  may 
be  on  tangent  track. 

§  21 3.63    Track  surface. 

Each  owner  of  the  track  to  which  this 
pcUi  applies  shall  maintain  the  surface 
of  its  track  within  the  limits  prescribed 
in  the  following  table: 


Class  of  track 

Track  surface 

1 
(inches) 

2 

(inches) 

3 

(inches) 

4 
(inches) 

5 

(inches) 

The  runoff  in  any  31  feet  of  rail  at  the  end  of  a  raise  may  not  tje  more  than        . . . 

3'/b 
3 
3 
3 

2 

3 
2% 

2 
2'/i 

1% 

2 

1% 
2 

1% 

2 

V/a 
1% 

1 

The  deviation  from  uniform  profile  on  either  rail  at  the  mid-ordinate  of  a  62-foot 
chord  may  not  be  more  than  

The  deviation  from  zero  crosslevel  at  any  point  on  tangent  or  reverse  crosslevel 
elevation  on  curves  may  not  be  more  than  

The  difference  in  crosslevel  between  any  two  points  less  than  62  feet  apart  may  not 
tie  more  than*'  -               

1 
I'/fe 

•Where  determined  by  engineering  decision  prior  to  the  promulgation  of  this  rule, 
due  to  physical  restrictions  on  spiral  length  and  operating  practices  and  expen- 
ence,  the  variation  in  crosslevel  on  spirals  per  31  feet  may  not  be  more  than  

% 

'  Except  as  limited  by  §21 3.57(a),  where  the  elevation  at  any  point  in  a  curve  equals  or  exceeds  6  inches,  the  difference  m  crosslevel  within 
62  feet  between  that  point  and  a  point  with  greater  elevation  may  not  be  more  than  1  '/fe  irrches.  (Footnote  l  is  effective  [date  1  year  after  effec- 
tive date  of  this  final  rule].) 

2  However,  to  control  harmonics  on  Class  2  through  5  jointed  track  with  staggered  joints,  the  crosslevel  differences  shall  not  exceed  1  Vo  inches 
in  all  of  six  consecutive  pairs  of  joints,  as  created  by  7  low  joints.  Track  with  joints  staggered  less  than  1 0  feet  shall  not  be  considered  as  having 
staggered  joints.  Joints  within  the  7  low  joints  outside  of  the  regular  joint  spacing  shall  not  be  considered  as  joints  for  purposes  of  this  footnote. 
(Footnote  2  is  effective  [date  1  year  after  effective  date  of  this  rule].) 


'  Actual  elevation  for  each  155  foot  track  segment 
in  the  body  of  the  curve  is  determined  by  averaging 
the  elevation  for  10  points  through  the  segment  at 
15.5  foot  spacing.  If  the  curve  length  is  less  than 
155  feet,  average  the  points  through  the  full  length 
of  the  body  of  the  curve. 


-  Degree  of  curvature  is  determined  by  averaging 
the  degree  t>f  curvature  over  the  same  track  segment 
as  the  elevation 

'The  test  procedure  may  tie  conducted  in  a  lest 
facility  whereby  all  the  wheels  on  one  side  (right 
or  left)  of  the  equipment  are  alternately  raised  and 


lowered  by  4  and  6  inches  and  the  vertical  wheel 
loads  under  each  wheel  are  measured  and  a  level 
is  used  to  record  the  angle  tiirough  which  the  floor 
of  the  equipment  has  Ijeen  rotated. 
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Subpart  D — Track  Structure 

§213.101     Scope. 

This  subpart  prescribes  minimum 
requirements  for  ballast,  crossties,  track 
assembly  fittings,  and  the  physical 
conditions  of  rails. 

§213.103    Ballast;  general 

Unless  it  is  otherwise  structiirally 
supported,  all  track  must  be  supported 
bv  material  which  will — 

(a)  Transmit  and  distribute  the  load  of 
the  track  and  railroad  rolling  equipment 
to  the  subgrade; 

(b)  Restrain  the  track  laterally, 
longitudinally,  and  vertically  under 
dynamic  loads  imposed  by  railroad 


rolling  equipment  and  thermal  stress 
exerted  by  the  rails; 

(c)  Provide  adequate  drainage  for  the 
track;  and 

(d)  Maintain  proper  track  crosslevel, 
surface,  and  alignment. 

§213.109    Crossties. 

(a)  Crossties  shall  be  made  of  a 
material  to  which  rail  can  be  securely 
fastened. 

(b)  Each  39  foot  segment  of  track  shall 
have — 

(1)  A  sufficient  number  of  crossties 
which  in- combination  provide  effective 
support  that  will — 

(i)  Hold  gage  within  the  limits 
prescribed  in  §  213.53(b);    ^ 


(ii)  Maintain  surface  within  the  limits 
prescribed  in  §  213.63;  and 

(iii)  Maintain  alignment  within  the 
limits  prescribed  in  §  213.55. 

(2)  The  minimum  number  and  type  of 
crossties  specified  in  paragraph  (c)  of 
this  section  effectively  distributed  to 
support  the  entire  segment:  and 

(3)  At  least  one  crosstie  of  the  type 
specified  in  paragraph  (c)  of  this  section 
that  is  located  at  a  joint  location  as 
specified  in  paragraph  (d)  of  this 
section. 

(c)  Each  39  foot  segment  of  track  shall 
have  the  minimum  number  and  type  of 
crossties  as  indicated  in  the  following 
table: 


Class  of  track 


Class  1  track  

Class  2  track  

Class  3  track  

Class  4  and  5  track 


Tangent 
track  and 
curves<2 
degrees 


Turnouts 
and  curved 
track  over  2 

degrees 


5 
8 

8 

12 


6 

9 

10 

14 


Crossties  required  shall  be  of  the  type 
which  are  not  — 

(1)  Broken  through: 

(2)  Split  or  otherwise  impaired  to  the 
extent  the  crossties  will  allow  the 
ballast  to  work  through,  or  will  not  hold 

spikes  or  rail  fasteners; 


(3)  So  deferiorated  that  the  tie  plate  or 
base  of  rail  can  move  laterally  V2  inch 
relative  to  the  crossties;  or 

(4)  Cut  by  the  tie  plate  through  more 
than  40  percent  of  a  ties'  thickness. 

(d)  Class  1  and  Class  2  track  shall 
have  one  crosstie  whose  centerline  is 
within  24  inches  of  the  rail  joint 
location,  and  Classes  3  through  5  track 


shall  have  one  crosstie  whose  centerline 
is  within  18  inches  of  the  rail  joint 
location  or.  two  crossties  whose 
centerlines  are  within  24  inches  either 
side  of  the  rail  joint  location.  The 
relative  position  of  these  ties  is 
described  in  the  following  diagrams. 

BILUNG  CODE  4910-Oft-P 
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Classes  1  and  2 


Each  rail  joint  in  Classes  i  and  2  track  shall  be  supported  by  at  least  one  crosstie  specified  m  paragraph  (c)  of  this 
sectjon  vvtvDse  centerline  is  within  48"  shown  above. 

Claisses  3  through  5 


00   0  0 


IB- 


IB 


Each  rail  joint  in  Qasses  3  through  5  track  sha8  be  supported  by  erther  at  least  one  crosstie  speofied  n  paragr^ 
(c)  of  this  secbon  whose  centerlirw  is  v^^thin  36"  shown  above,  Qc; 


above. 


Two  crossties,  one  on  each  side  of  the  rail  joint.  w*iose  centerimes  are  within  24'  of  the  rail  joint  kxation  shown 
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(e)  For  track  constructed  without 
crossties,  such  as  slab  track,  track 
connected  directly  to  bridge  structural 
components  and  track  over  servicing 
pits,  the  track  structure  must  meet  the 
requirements  of  paragraphs  (b)(l)(i),  (ii), 
and  (iii). 


§213.113    Defective  rails. 

(a)  When  an  owner  of  track  to  which 
this  part  applies  learns,  through 
inspection  or  otherwise,  that  a  rail  in 
that  track  contains  any  of  the  defects 
listed  in  the  following  table,  a  person 
designated  under  §  213.7  shall 
determine  whether  or  not  the  track  may 

Remedial  Action 


continue  in  use.  If  he  determines  that 
the  track  may  continue  in  use,  operation 
over  the  defective  rail  is  not  permitted 
until — 

(1)  The  rail  is  replaced;  or 

(2)  The  remedial  action  prescribed  in 
the  table  is  initiated  — 


Delect 


Transverse  fissure  .... 

Compound  fissure  .... 

Detail  fracture 

Engine  bum  fracture 
Defective  weld  25 

Honzontal  split  head 

Vertical  split  head 

Split  web « „ 

Piped  rail  

Head  web  separation 
Bolt  hole  crack  

Broken  tiase  

Ordinary  break  

Damaged  rail — ... 

Flattened  rail  


Length  of  defect  (inch) 


More  than 


1  : 

2 „ 

1  '. 

Vh 

D  

1  

6 

Depth  >%  and 
Length  >8  


But  not 
more  than 


D 


1 

Vh 


6 


Percent  of  rail  head  cross- 
sectional  area  weakened 
by  defect 


Less  than 


70 
100 


70 

100 


25 

80 

100 


r) 


D 


But  not 
less  than 


If  defective  rail  is  not  re- 
placed, take  the  remedial 
action  prescribed  in  note 


5 

70 

100 

5 

70 

100 

5 

25 

80 

100 


B. 

A2. 

A. 

B. 

A2. 

A. 

C. 

D. 

A2  or  E  and  H. 

A  or  E  and  H. 

Hand  F. 

landG. 

B. 

A. 

HandF. 

HandG. 

B. 

A. 

D. 

A  or  E  and  I. 

AorE. 

D. 

H. 


(^)  Break  out  in  rail  head. 


Note»— 

A.  Assign  person  designated  under  §  213.7 
to  visually  Supervise  each  operation  over 
defective  rail. 

A2.  Assign  person  designated  under 
§213.7  to  make  visual  insp>ection.  After  a 
visual  inspection,  that  person  may  authorize 
operation  to  continue  without  continuous 
visual  supervision  at  a  maximum  of  10  mph 
for  up  to  24  hours  prior  to  another  such 
visual  inspection  or  replacement  or  repair  of 
the  rail. 

B.  Limit  op>erating  speed  over  defective  rail 
to  that  as  authorized  by  n  person  designated 
under  §  213.7(a),  who  has  at  least  one  year  of 
supervisory  experience  in  railroad  track 
maintenance.  The  operating  speed  cannot  be 
over  30  mph  or  the  maximum  allowable 
speed  under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 

C.  Apply  joint  bars  bolted  only  through  the 
outermost  holes  to  defect  within  20  days  after 
it  is  determined  to  continue  the  track  in  use. 
In  the  case  of  Classes  3  through  5  track,  limit 
operating  speed  over  defective  rail  to  30  mph 
until  angle  bars  are  applied:  thereafter,  limit 
speed  to  50  mph  or  the  maximum  allowable 
speed  under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower.  When  a 


search  for  internal  rail  defects  is  conducted 
under  §  213.237,  and  defects  are  discovered 
in  Classes  3  through  5  which  require 
remedial  action  C,  the  operating  speed  shall 
be  Limited  to  50  mph,  or  the  maximum 
allowable  speed  under  §  213.9  for  the  class  of 
track  concerned,  whichever  is  lower,  for  a 
period  not  to  exceed  4  days.  If  the  defective 
rail  has  not  been  removed  from  the  track  or 
a  permanent  repair  made  within  4  days  of  the 
discovery,  limit  operating  speed  over  the 
defective  rail  to  30  mph  until  joint  bars  are 
applied;  thereafter,  limit  speed  to  50  mph  or 
the  maximum  allowable  speed  under  §  213.9 
for  the  class  of  track  concerned,  whichever  is 
lower. 

D.  Apply  joint  bars  bolted  only  through  the 
outermost  holes  to  defect  within  10  days  after 
it  is  determined  to  continue  the  track  in  use. 
In  the  case  of  Classes  3  through  5  track,  limit 
operating  speed  over  the  defective  rail  to  30 
mph  or  less  as  authorized  by  a  person 
designated  under  §  213.7(a),  who  has  at  least 
one  year  of  supervisory  experience  in 
railroad  track  maintenance,  until  angle  bars 
are  applied:  thereafter,  limit  speed  to  50  mph 
or  the  maximum  allowable  speed  under 
$  213.9  for  the  class  of  track  concerned, 
whichever  is  lower. 


E.  Apply  joint  bars  to  defect  and  bolt  in 
accordance  with  §  213.121  (d)  and  (e). 

F.  Inspect  rail  90  days  after  it  is  determined 
to  continue  the  track  in  use.^ 

G.  Inspect  rail  30  days  after  it  is 
determined  to  continue  the  track  in  use. 

H.  Limit  operating  speed  over  defective  rail 
to  50  mph  or  the  maximum  allowable  speed 
under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 

I.  Limit  operating  speed  over  defective  rail 
to  30  mph  or  the  maximum  allowable  speed 
under  §  213.9  for  the  class  of  track 
concerned,  whichever  is  lower. 

(b)  As  used  in  this  section — 

(1)  Transverse  Fissure  means  a 
progressive  crosswise  fracture  starting 
from  a  crystalline  center  or  nucleus 
inside  the  head  from  which  it  spreads 
outward  as  a  smooth,  bright,  or  dark, 
round  or  oval  surface  substantially  at  a 
right  angle  to  the  length  of  the  rail.  The 
distinguishing  featiu^s  of  a  transverse 
fissiu«  from  other  types  of  fractures  or 
defects  are  the  crystalline  center  or 


nucleus  and  the  nearly  smooth  surface 
of  the  development  which  surrounds  it. 

(2)  Compound  Fissure  means  a 
progressive  fracture  originating  in  a 
horizontal  split  head  which  turns  up  or 
down  in  the  head  of  the  rail  as  a  smooth, 
bright,  or  dark  surface  progressing  until 
substantially  at  a  right  angle  to  the 
length  of  the  rail.  Compound  fissures 
require  examination  of  both  faces  of  the 
fracture  to  locate  the  horizontal  split 
head  from  which  they  originate. 

(3)  Horizontal  Split  Head  means  a 
horizontal  progressive  defect  originating 
inside  of  the  rail  head,  usually  one- 
quarter  inch  or  more  below  the  running 
surface  and  progressing  horizontally  in 
all  directions,  and  generally 
accompanied  by  a  flat  spot  on  the 
running  surface.  The  defect  appears  as 

a  crack  lengthwise  of  the  rail  when  it 
reaches  the  side  of  the  rail  head. 

(4)  Vertica]  Split  Head  means  a 
vertical  split  through  or  near  the  middle 
of  the  head,  and  extending  into  or 
through  it.  A  crack  or  rust  streak  may 
show  under  the  head  close  to  the  web 


or  pieces  may  be  split  off  the  side  of  the 
head. 

(5)  Split  Web  means  a  lengthwise 
crack  along  the  side  of  the  web  and 
extending  into  or  through  it. 

(6)  Piped  Rail  means  a  vertical  split  in 
a  rail,  usually  in  the  web,  due  to  failure 
of  the  shrinkage  cavity  in  the  ingot  to 
unite  in  rolling. 

(7)  Broken  Base  means  any  break  in 
the  base  of  the  rail. 

(8)  Detail  Fracture  means  a 
progressive  fracture  originating  at  or 
near  the  surface  of  the  rail  head.  These 
fractures  should  not  be  confused  with 
transverse  fissures,  compound  fissures, 
or  other  defects  which  have  internal 
origins.  Detail  fractures  may  arise  from 
shelly  spots,  head  checks,  or  flaking. 

(9)  Engine  Bum  Fracture  means  a 
progressive  fracture  originating  in  spots 
where  driving  wheels  have  slipped  on 
top  of  the  rail  head.  In  developing 
downward  they  frequently  resemble  the 
compound  or  even  transverse  fissures 
with  which  they  should  not  be  confused 
or  classified. 


(10)  Ordinary  Break  means  a  partial  or 
complete  break  in  which  there  is  no  sign 
of  a  fissure,  and  in  which  none  of  the 
other  defects  described  in  this 
paragraph  (b)  are  found. 

(11)  Damaged  Rail  means  any  rail 
broken  or  injured  by  wrecks,  broken, 
flat,  or  unbalanced  wheels,  slipping,  or 
similar  causes. 

(12)  Flattened  Rail  means  a  short 
length  of  rail,  not  at  a  joint,  which  has 
flattened  out  across  the  width  of  the  rail 
head  to  a  depth  of  "  inch  or  more  below 
the  rest  of  the  rail.  Flattened  rail 
occurrences  have  no  repetitive 
regularity  and  thus  do  not  include 
corrugations,  and  have  no  apparent 
localized  cause  such  as  a  weld  or  engine 
bum.  Their  individual  length  is 
relatively  short,  as  compared  to  a 
condition  such  as  head  flow  on  the  low 
rail  of  curves. 

§  21 3. 1 1 5    Rail  erKJ  misntatch. 

An]^  mismatch  of  rails  at  joints  may 
not  be  more  than  that  prescribed  by  die 
following  table — 


Any  mismatch  of  rails  at  joints  may 
not  be  more  than  the  following— 

Class  of  track 

• 

On  the  tread  of 

the  rail  erxJs 

(inch) 

On  the  gage  side 

of  the  rail  ends 

(inch) 

Class  1  track  _ „ „ „ „ 

Class  2  track  „ „„ _ „ 

Class  3  track  _ „  .... 

74 

'A 

'A 

Vie 

Class  4  and  5  track „ „ 

§213.119    Continuous  welded  rail  (CWR); 
general. 

Each  track  owner  with  track 
constructed  of  CWR  shall  have  in  effect 
written  procedures  which  address  the 
installation,  adjustment,  maintenance 
and  inspection  of  CWR,  and  a  training 
program  for  the  application  of  those 
procedures,  which  shall  be  submitted  to 
the  Federal  Railroad  Administration 
within  six  months  following  the 
effective  date  of  the  final  rule.  FRA  shall 
review  each  plan  for  compliance  with 
the  following — 

(a)  Procedures  for  the  installation  and 
adjustment  of  CWR  which  include — 

(1)  DesignaUon  of  a  desired  rail 
installation  temperature  range  for  the 
geographic  area  in  which  the  CWR  is 
located;  and 

(2)  Oestressing  procedures/methods 
which  address  proper  attainment  of  the 
desired  rail  installation  temperattue 
range  when  adjusting  CWR. 

(b)  Rail  anchoring  or  fastening 
requirements  that  will  provide  sufficient 
restraint  to  limit  longitudinal  rail  and 
crosstie  movement  to  the  extent 
practical,  and  specifically  addressing 


CWR  rail  anchoring  or  fastening 
patterns  on  bridges,  bridge  approaches, 
and  at  other  locations  where  possible 
longitudinal  rail  and  crosstie  movement 
associated  with  normally  expected 
train-induced  forces,  is  restricted. 

(c)  Procedures  which  specifically 
address  maintaining  a  desired  rail 
installation  temperature  range  when 
cutting  CWR  including  rail  repairs,  in- 
track  welding,  and  in  conjunction  with 
adjustments  made  in  the  area  of  tight 
track,  a  track  buckle,  or  a  pull-apart. 
Rail  repair  practices  must  take  into 
consideration  existing  rail  temperature 
so  that — 

(1)  When  rail  is  removed,  the  length 
installed  shall  be  determined  by  taking 
into  consideration  the  existing  rail 
temperature  and  the  desired  rail 
installation  temperatiue  range;  and 

(2)  Under  no  circumstances  should 
rail  be  added  when  the  rail  temperature 
is  below  that  designated  by  paragraph 
(a)(1)  of  this  section,  without  provisions 
for  later  adjustment. 

(d)  Procedures  which  address  the 
monitoring  of  CWR  in  curved  track  for 
inward  shifts  of  alignment  toward  the 


center  of  the  curve  as  a  result  of 
disturbed  track. 

(e)  Procedures  which  control  train 
speed  on  CWR  track  when — 

(1)  Maintenance  work,  track 
rehabilitation,  track  construction,  or  any 
other  event  occurs  which  disturbs  the 
roadbed  or  ballast  section  and  reduces 
the  lateral  and/or  longitudinal 
resistance  of  the  track;  and 

(2)  In  formulating  the  procedures 
under  this  paragraph  (e),  the  track 
owner  must — 

(i)  Determine  the  speed  required,  and 
the  diuation  and  subsequent  removal  of 
any  speed  restriction  based  on  the 
restoration  of  the  ballast,  along  with 
sufficient  ballast  re-consolidation  to 
stabilize  the  track  to  a  level  that  can 
accommodate  expected  train-induced 
forces.  Ballast  re-consolidation  can  be 
achieved  through  either  the  passage  of 
train  tonnage  or  mechanical 
stabiUzation  procedures,  or  both;  and 

(ii)  Take  into  consideration  the  type  of 
crossties  used. 

(f)  Procedures  which  prescribe  when 
physical  track  inspections  are  to  be 
performed  to  detect  buckling  prone 
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conditions  m  CWR  track.  At  a 
minimum,  these  procedures  shall 
address  inspecting  track  to  identify — 

(1)  Locations  where  tight  or  kinky  rail 
conditions  are  likely  to  occur; 

(2)  Locations  where  track  work  of  the 
nature  described  in  paragraph  (e)(1)  of 
this  section  have  recently  been 
performed;  and 

(3)  In  formulating  the  procedures 
under  this  paragraph  (fl,  the  track  owner 
shall— 

(i)  Specify  the  timing  of  the 
inspection;  and 

(ii)  Specify  the  appropriate  remedial 
actions  to  be  taken  when  buckling  prone 
conditions  are  found. 

(g)  The  track  owner  shall  have  in 
effect  a  comprehensive  training  program 
for  the  application  of  these  written  CWR 
procedures,  with  provisions  for  periodic 
re-training,  for  those  individuals 
designated  under  §  213.7  of  this  part  as 
qualified  to  supervise  the  installation, 
adjustment,  and  maintenance  of  CJVR 
track  and  to  perform  inspections  of 
CWRUack. 

(h)  The  track  owner  shall  prescribe 
recordkeepiog  requirements  necessary 
to  provide  an  adequate  history  of  track 
constructed  with  CWR.  At  a  minimum, 
these  records  must  include: 

(1)  Rail  temperature,  location  and  date 
of  CWR  installations.  This  record  shall 
be  retained  for  at  least  one  year;  and 

(2)  A  record  of  any  CWR  installation 
or  maintenance  work  that  does  not 
conform  with  the  written  procedures. 
Such  record  must  include  the  location 
of  the  rail  and  be  maintained  until  the 
CWR  is  brought  into  conformance  with 
such  procedures. 

(i)  As  used  in  this  section — 

(1)  Adjusting/Destressing  means  the 
piocedure  by  which  a  rail's  temperature 
is  re-adjusted  to  the  desired  value.  It 
typically  consists  of  cutting  the  rail  and 
removing  rail  anchoring  devices,  which 
provides  for  the  necessary  expansion 
and  contraction,  and  then  re-assembling 
the  track. 

(2)  Buckling  Incident  means  the 
formation  of  a  lateral  mis-alignment 
sufBcient  in  magnitude  to  constitute  a 
deviation  from  the  Class  1  requirements 
specified  in  §  213.55  of  this  part.  These 
normally  occur  when  rail  temperatures 
are  relatively  high  and  are  caused  by 
high  longitudinal  compressive  forces. 

(3)  Continuous  Welded  Rail  (CWR) 
means  rail  that  has  been  welded 
together  into  lengths  exceeding  400  feet. 

(4)  Desired  Rail  Installation 
Temperature  Range  means  the  rail 
temperature  range,  within  a  specific 
geographical  area,  at  vtrhich  forces  in 
CWR  should  not  cause  a  track  buckle  in 
extreme  heat,  or  a  pull-apart  during 
extreme  cold  weather. 


(5)  Disturbed  Track  means  the 
disturbance  of  the  roadbed  or  ballast 
section,  as  a  result  of  track  maintenance 
or  any  other  event,  which  reduces  the 
lateral  and/or  longitudinal  resistance  of 
the  track. 

(6)  Mechanical  Stabilization  means  a 
type  of  procedure  used  to  restore  track 
resistance  to  disturbed  track  following 
certain  maintenance  operations.  This 
procedure  may  incorporate  dynamic 
track  stabilizers  or  ballast  consolidators, 
which  are  units  of  work  equipment  that 
are  used  as  a  substitute  for  the 
stabilization  action  provided  by  the 
passage  of  tonnage  trains. 

(7)  Rail  Anchors  means  those  devices 
which  are  attached  to  the  rail  and  bear 
against  the  side  of  the  crosstie  to  control 
longitudinal  rail  movement.  Certain 
types  of  rail  fasteners  also  act  as  rail 
anchors  and  control  longitudinal  rail 
movement  by  exerting  a  downward 
clamping  force  on  the  up|>er  surface  of 
the  rail  base. 

(8)  flai7  Temperature  means  the 
temperatiue  of  the  rail,  measured  with 
a  rail  thermometer. 

(9)  Tight/Kinky  Rail  means  CWR 
which  exhibits  minute  alignment 
irregularities  which  indicate  that  the  rail 
is  in  a  considerable  amount  of 
compression. 

(10)  Train-induced  Forces  means  the 
vertical,  longitudinal,  and  lateral 
dynamic  forces  which  are  generated 
during  train  movement  and  which  can 
contribute  to  the  buckling  potential. 

(11)  TracJt  Lateral  Resistance  means 
the  resistance  provided  to  the  rail/ 
crosstie  structure  against  lateial 
displacement 

(12)  Track  Longitudinal  Resistance 
means  the  resistance  provided  by  the 
rail  anchors/rail  fasteners  and  the 
ballast  section  to  the  rail/crosstie 
structure  against  longitudinal 
displacement 

$213,121     Railfointa. 

(a)  Each  rail  joint,  insulated  joint,  and 
compromise  joint  must  be  of  a 
structurally  sound  design  and 
dimensions  for  the  rail  on  which  it  is 
apphed. 

fb)  If  a  joint  bar  on  Classes  3  through 
5  track  is  cracked,  broken,  or  because  of 
wear  allows  excessive  vertical 
movement  of  either  rail  when  all  bolts 
are  tight,  it  must  be  replaced. 

(c)  If  a  joint  bar  is  cracked  or  broken 
between  the  middle  two  bolt  holes  it 
must  be  replaced. 

(d)  In  the  case  of  conventional  jointed 
track,  each  rail  must  be  bolted  with  at 
least  two  bolts  at  each  joint  in  Classes 

2  through  5  track,  and  with  at  least  one 
bolt  in  Class  1  track. 


(e)  In  the  case  of  continuous  welded 
rail  track,  each  rail  must  be  bolted  with 
at  least  two  bolts  at  each  joint. 

(f)  Each  joint  bar  must  be  held  in 
position  by  track  bolts  tightened  to 
allow  the  joint  bar  to  firmly  support  the 
abutting  rail  ends  and  to  allow 
longitudinal  movement  of  the  rail  in  the 
joint  to  accommodate  expansion  and 
contraction  due  to  temperature 
variations.  When  no-slip,  joint-to-rail 
contact  exists  by  design,  the 
requirements  of  this  paragraph  do  not 
apply.  Those  locations  when  over  400 
feet  in  length,  are  considered  to  be 
continuous  welded  rail  track  and  must 
meet  all  the  requirements  for 
continuous  welded  rail  track  prescribed 
in  this  part. 

(g)  No  rail  shall  have  a  bolt  hole 
which  is  torch  cut  or  burned  in  Classes 

2  through  5  track.  (This  paragraph  (g)  is 
effective  [1  year  after  effective  date  of 
final  rule].) 

(h)  No  joint  bar  shall  be  reconfigured 
by  torch  cutting  in  Classes  3  through  5 
track.  (This  paragraph  (h)  is  effective  [1 
year  after  effective  date  of  final  rule).) 

§213.122    Torch  cut  rail. 

(a)  Except  as  a  temporary  repair  in 
emergency  situations  no  rail  having  a 
torch  cut  end  shall  be  used  in  Classes 

3  through  5  track.  When  a  rail  end  is 
torch  cut  in  emergency  situations,  speed 
over  that  rail  end  must  not  exceed  the 
maximum  allowable  for  Class  2  track. 
For  existing  torch  cut  rail  ends  in 
Classes  3  through  5  track  the  following 
shall  apply — 

(1)  Within  one  year  of  [the  effective 
date  of  the  final  rule),  all  torch  cut  rail 
ends  in  Class  5  track  must  be  removed; 

(2)  Within  two  years  of  [the  effective 
date  of  the  final  rule),  all  torch  cut  rail 
ends  in  Class  4  track  must  be  removed; 
and 

(3)  Within  one  year  of  [the  effective 
date  of  the  final  rule),  all  torch  cut  rail 
ends  in  Class  3  track  over  which 
regularly  scheduled  p^senger  trains 
operate,  must  be  inventoried  by  the 
track  owner. 

(b)  Following  the  expiration  of  the 
time  limits  specified  in  (a)(1),  (2),  and 
(3)  of  this  section,  any  ton±  cut  rail  end 
not  removed  from  Classes  4  and  5  track, 
or  any  torch  cut  rail  end  n6t  inventoried 
in  Class  3  track  over  which  regularly 
scheduled  passenger  trains  operate, 
must  be  removed  within  30  days  of 
discovery.  Speed  over  that  rail  end  must 
not  exceed  the  maximum  allowable  for 
Class  2  track  imtil  removed. 

§213.123    Tie  plates. 

(a)  In  Classes  3  through  5  track  where 
timber  crossties  are  in  use  there  must  be 


tie  plates  under  the  running  rails  on  at 
least  eight  of  any  10  consecutive  ties, 
(b)  In  Classes  3  through  5  track  no 
metal  object  which  causes  a 
concentrated  load  by  solely  supporting 
a  rail  shall  be  allowed  between  the  base 
of  the  rail  and  the  bearing  surface  of  the 
tie  plate.  (This  paragraph  (b)  is  effective 
1  year  after  effective  date  of  final  rule].) 

§  21 3. 1 27    Rail  fastening  systems. 

Track  shall  be  fastened  bjia  system  of 
components  which  effectively  maintains 
gage  within  the  limits  prescribed  in 
§  213.53(b). 

§213.133    Turnouts  and  track  crossings 
generally. 

(a)  In  turnouts  and  track  crossings,  the 
fastenings  must  be  intact  and 
maintained  so  as  to  keep  the 
components  securely  in  place.  Also, 
each  switch,  frog,  and  guard  rail  must  be 
kept  free  of  obstructions  that  may 
interfere  with  the  passage  of  wheels. 

(b)  Classes  3  through  5  track  must  be 
equipped  with  rail  anchoring  through 
and  on  each  side  of  track  crossings  and 
turnouts,  to  restrain  rail  movement 
affecting  the  position  of  switch  points 
and  frogs.  (Requirement  for  Class  3 
Track  Effective  [Date  1  Year  after 
effective  Date  of  Final  Rule).) 

(c)  Each  flangeway  at  turnouts  and 
track  crossings  must  be  at  least  1 V2 
inches  wide. 

§213.135    Switches. 

(a)  Each  stock  rail  must  be  securely 
seated  in  switch  plates,  but  care  must  be 
used  to  avoid  canting  the  rail  by 
overtightening  the  rail  braces. 

(b)  Each  switch  point  must  fit  its  stock 
rail  properly,  with  the  switch  stand  in 
either  of  its  closed  positions  to  allow 
wheels  to  p>ass  the  switch  point.  Lateral 
and  vertical  movement  of  a  stock  rail  in 


the  switch  plates  or  of  a  switch  plate  on 
a  tie  must  not  adversely  affect  the  fit  of 
the  switch  point  to  the  stock  rail. 
Broken  or  cracked  switch  point  rails 
will  be  subject  to  the  requirements  of 
§  213.113,  except  that  where  remedial 
actions  C.  D.  or  E  require  the  use  of  joint 
bars,  and  joint  bars  cannot  be  placed 
due  to  the  physical  configuration  of  the 
switch,  remedial  action  B  will  govern, 
taking  into  account  any  added  safety 
provided  by  the  presence  of  reinforcing 
bars  on  the  switch  points. 

(c)  Each  switch  must  be  maintained  so 
that  the  outer  edge  of  the  wheel  tread 
cannot  contact  the  gage  side  of  the  stock 
rail. 

(d)  The  heel  of  each  switch  rail  must 
be  secure  and  the  bolts  in  each  heel 
must  be  kept  tight. 

(e)  Each  switch  stand  and  connecting 
rod  must  be  securely  fastened  and 
operable  without  excessive  lost  motion. 

(f)  Each  throw  lever  must  be 
maintained  so  that  it  cannot  be  operated 
with  the  lock  or  keeper  in  place. 

(g)  Each  switch  position  indicator 
must  be  clearly  visible  at  all  times. 

(h)  Unusually  chipped  or  worn  switch 
{>oints  must  be  repaired  or  replaced. 
Metal  flow  must  be  removed  to  insure 
proper  closure. 

(i)  Tongue  &  Plain  Mate  switches, 
which  by  design  exceed  Class  1  and 
excepted  track  maximum  gage  limits, 
are  permitted  in  Class  1  and  excepted 
track. 

§213.137    Frogs. 

(a)  The  flangeway  depth  measured 
from  a  plane  across  the  wheel-bearing 
area  of  a  frog  on  Class  1  track  may  not 
be  less  than  IVe  inches,  or  less  than  IV2 
inches  on  Classes  2  through  5  track. 

(b)  If  a  frog  point  is  chipped,  broken, 
or  worn  more  than  five-eighths  inch 


down  and  6  inches  back,  operating 
speed  over  the  frog  may  not  be  more 
than  10  miles  per  hour. 

(c)  If  the  tread  portion  of  a  frog  casting 
is  worn  down  more  than  three-eighths 
inch  below  the  original  contour, 
operating  speed  over  that  frog  may  not 
be  more  than  10  miles  per  hour. 

(d)  Where  frogs  are  designed  as 
flange-bearing,  flangeway  depth  may  be 
less  than  that  shown  for  Class  1  if 
operated  at  Class  1  speeds. 

§213.139    Spring  rail  frogs. 

(a)  The  outer  edge  of  a  wheel  tread 
may  not  contact  the  gage  side  of  a  spring 
wing  rail. 

(b)  The  toe  of  each  wing  rail  must  be 
solidly  tamped  and  fully  and  tightly 
bolted. 

(c)  Each  frog  with  a  bolt  hole  defect 
or  head-web  separation  must  be 
replaced. 

(d)  Each  spring  must  have  a  tension 
sufficient  to  hold  the  wing  rail  against 
the  point  rail. 

(e)  The  clearance  between  the 
holddown  housing  and  the  horn  may 
not  be  more  than  one- fourth  of  an  inch. 

§  21 3. 1 41    Self-guarded  frogs. 

(a)  The  raised  guard  on  a  self-guarded 
frog  may  not  be  worn  more  than  three- 
eighths  of  an  inch. 

(b)  If  repairs  are  made  to  a  self- 
guarded  frog  without  removing  it  from 
service,  the  guarding  face  must  be 
restored  before  rebuilding  the  point 

§213.143    Frog  guard  rails  and  guard 
faces;  gage. 

The  guard  check  and  guard  face  gages 
in  frogs  must  be  within  the  limits 
prescribed  in  the  following  table — 


Guard  cfieck 

gage — The  dis- 

Guard face 

tance  t>etween  ttie 

gage— The  dis- 

gage line  of  a  frog 

tance  between 

- 

to  the  guard  line ' 

guard  lines ' . 

Class  of  track 

of  its  guard  rail  or 
guarding  face, 

measured  across 
the  track  at  nght 

pleasured  across 

angles  to  the 

the  track  at  right 

gage  line  2,  may 

-i. 

angles  to  the 

not  t>e  more 

gage  line^,  may 
not  be  less  than — 

than— 

Class  1  track  _ 

4'6'/fe" 
4'6W 
4'6%" 
A'6W' 

4'5V4" 

Class  2  trade           

4'5W 

Class  3  and  4  track 

4'5%" 

Class  5  track  

4'5" 

'  A  line  along  that  side  of  the  flangeway  whtch  is  nearer  to  the  center  of  the  track  and  at  the  same  elevation  as  the  gage  line 
2  A  line  %inch  tjetow  the  top  of  the  center  line  of  the  head  of  the  running  rail,  or  corresponding  location  of  the  tread  portion  of  the  track  struc- 
ture. 
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Subpart  E— Track  Appliances  and 
Track-Related  Devices 

§213.201    Scope. 

This  subpart  prescribes  minimum 
requirements  for  certain  track 
appliances  and  track-related  devices. 

§213.205    Derails. 

(a)  Each  derail  must  be  clearly  visible. 

(b)  When  in  a  locked  position,  a  derail 
must  be  free  of  lost  motion  which  would 
prevent  it  from  performing  its  intended 
function. 

(c)  Each  derail  must  be  maintained  to 
function  as  intended. 

(d)  Each  derail  must  be  properly 
installed  for  the  rail  to  which  it  is 
applied.  (This  paragraph  (d)  is  effective 
(Date  1  year  after  effective  date  of  rule].) 

Sut)pail  F — Inspection 

§213.231    Scope. 

This  subpart  prescribes  requirements 
for  the  frequency  and  manner  of 
inspecting  track  to  detect  deviations 
from  the  standards  prescribed  in  this 
part. 


§  21 3.233    Track  inspections. 

(a)  All  track  must  be  inspected  in 
accordance  with  the  schedule 
prescribed  in  paragraph  (c)  of  this 
section  by  a  person  designated  under 
§213.7. 

(b)  Each  inspection  must  be  made  on 
foot  or  by  riding  over  the  track  in  a 
vehicle  at  a  speed  that  allows  the  person 
making  the  inspection  to  visually 
inspect  the  track  structure  for 
compliance  with  this  part.  However, 
mechanical,  electrical,  and  other  track 
inspection  devices  may  be  used  to 
supplement  visual  inspection.  If  a 
vehicle  is  used  for  visual  inspection,  the 
speed  of  the  vehicle  may  not  be  more 
than  5  miles  per  hour  when  passing 
over  track  crossings  and  turnouts, 
otherwise,  the  inspection  vehicle  speed 
shall  be  at  the  sole  discretion  of  the 
inspector,  based  on  track  conditions  and 
inspection  requirements.  When  riding 
over  the  track  in  a  vehicle,  the 
inspection  will  be  subject  to  the 
following  conditions — 

(1)  One  inspector  in  a  vehicle  may 
inspect  up  to  two  tracks  at  one  time 
provided  that  the  inspector's  visibility 
remains  unobstructed  by  any  cause  and 


that  the  second  track  is  not  centered 
more  than  30  feet  from  the  track  upon 
which  the  inspector  is  riding; 

(2)  Two  inspectors  in  one  vehicle  may 
inspect  up  to  four  tracks  at  a  time 
provided  that  the  inspectors'  visibility 
remains  unobstructed  by  any  cause  and 
that  each  track  being  inspected  is 
centered  within  39  feet  from  the  track 
upon  which  the  inspectors  are  riding; 

(3)  Each  main  track  is  actually 
traversed  by  the  vehicle  or  inspected  on 
foot  at  least  once  every  two  weeks,  and 
each  siding  is  actually  traversed  by  the 
vehicle  or  inspected  on  foot  at  least 
once  every  month.  On  high  density 
commuter  railroad  lines  where  track 
time  does  not  permit  an  on  track  vehicle 
inspection,  and  where  track  centers  are 
15  foot  or  less,  the  requirements  of  this 
paragraph  (b)(3)  will  not  apply;  and 

(4)  Track  inspection  records  must 
indicate  which  track(s)  are  traversed  by  _ 
the  vehicle  or  inspected  on  foot  as 
outlined  in  paragraph  (b)(3)  of  this 
section. 

(c)  Each  track  inspection  must  be 
made  in  accordance  with  the  following 
schedule  — 
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Class  of  track 


Class  1,2  .and3track 


Class  1 ,  2,  and  3  track 
Class  4  and  5  track  .... 


Type  of  track 


Main  track  and  skjings 


Other  than  main  track  and 
adings. 


Required  frequency 


Weekly  with  at  least  3  calendar  days  Interval  between 
inspec  ■  .s,  or  before  use,  if  the  track  is  used  less 
than  orx:e  a  week,  or  twice  weekly  with  at  least  1 
calendar  day  interval  between  inspectk>ns,  If  the 
track  carries  passenger  trains  or  more  than  1 0  miHion 
gross  tons  of  traffk;  during  the  preceding  calendar 
year. 

Monthty  with  at  least  20  calendar  days  interval  between 
InspectkMis. 

Twice  weekly  with  at  least  1  calendar  day  Interval  be- 
tween inspectons 


(d)  If  the  person  making  the 
inspection  finds  a  deviation  from  the 
requirements  of  this  part,  the  inspector 
shall  immediately  initiate  remedial 
action. 

Note:  to  §  213.233  No  part  of  tills  section 
will  in  any  way  be  construed  to  limit  the 
inspector's  discretion  as  it  involves 
inspection  speed  and  sight  distance. 

§  21 3.235    Switch  and  track  crossing 
iRSpectkMis. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  switch,  tximout, 
and  track  crossing  must  be  inspected  on 
foot  at  least  monthly.  Each  switch  in 
Classes  3  through  5  track  that  is  held  in 
position  only  by  the  operating 
mechanism  and  one  connecting  rod 
shall  be  operated  to  all  of  its  positions 
during  one  inspection  in  every  3  month 
period. 

(b)  In  the  case  of  track  that  is  used  less 
than  once  a  month,  each  switch, 


turnout,  and  track  crossing  must  be 
inspected  on  foot  before  it  is  used. 

§213.237    Inspection  of  rail. 

(a)  In  addition  to  the  track  inspections 
required  by  §  213.233,  a  continuous 
search  for  internal  defects  must  be  made 
of  all  rail  in  Classes  4  through  5  track, 
and  Class  3  track  over  which  passenger 
trains  operate,  at  least  once  every  40  mgt 
or  once  a  year,  whichever  interval  is 
shorter.  Oin  Class  3  track  over  which 
passenger  trains  do  not  operate  such  a 
search  must  be  made  at  least  once  every 
30  mgt  or  once  a  year,  whichever 
interval  is  longer.  (This  paragraph  (a)  is 
effective  the  first  January  1  after 
[effective  date  of  final  rule].) 

(b)  Inspection  equipment  must  be 
capable  of  detecting  defects  between 
joint  bars,  in  the  area  enclosed  by  joint 
bars. 


(c)  Each  defective  rail  must  be  marked 
with  a  highly  visible  marking  on  both 
sides  of  the  web  and  base. 

(d)  If  the  person  assigned  to  operate 
the  rail  defect  detection  equipment 
being  used  determines  that,  due  to  rail 
surface  conditions,  a  valid  search  for 
internal  defects  could  not  be  made  over 
a  particular  length  of  track,  the  test  on 
that  particular  length  of  track  caimot  be 
considered  as  a  search  for  internal 
defects  under  §  2ia.237(a).  (This 
paragraph  (d)  is  not  retroactive  to  tests 
performed  prior  to  the  effective  date  of 
final  rule].) 

(e)  If  a  valid  search  for  internal  defects 
cannot  be  conducted  for  reasons 
described  in  paragraph  (d)  of  this 
section,  the  track  owner  shall,  before  the 
expiration  of  time  or.tonnage  limits — 

(1)  Conduct  a  valid  search  for  internal 
defects; 

(2)  Reduce  operating  speed  to  a 
maximum  of  25  miles  per  hour  until 


such  time  as  a  valid  search  for  internal 
defects  can  be  made;  or 
(3)  Remove  the  rail  from  service. 

§  21 3.239    Special  Inspections. 

In  the  event  of  fire,  flood,  severe 
storm,  or  other  occurrence  which  might 
have  damaged  track  structure,  a  special 
inspection  must  be  made  of  the  track 
involved  as  soon  as  possible  after  the 
occurrence. 

§  21 3.241    Inspection  records. 

(a)  Each  owner  of  track  to  which  this 
part  applies  shall  keep  a  record  of  each 
inspection  required  to  be  performed  on 
that  track  under  this  subpart. 

(b)  Each  record  of  an  inspection  under 
§§  213.4,  213.233,  and  213.235  shall  be 
prepared  on  the  day  the  inspection  is 
made  and  signed  by  the  person  making 
the  inspection.  Records  must  specify  the 
track  inspected,  date  of  inspection, 
location  and  nature  of  any  deviation 
frtam  the  requirements  of  this  part,  and 
the  remedial  action  taken  by  the  person 
making  the  inspection.  The  owner  shall 
designate  the  location(s)  where  each 
original  record  shall  be  maintained  for 
at  least  one  year  after  the  inspection 
covered  by  the  record.  The  owner  shall 
also  designate  one  location,  within  100 
miles  of  each  state  in  which  they 
conduct  operations,  where  copies  of 
records  which  apply  to  those  operations 
are  either  maintained  or  can  be  viewed 
following  10  days  notice  by  the  Federal 
Railroad  Administration. 

(c)  Rail  inspection  records  must 
specify  the  date  of  inspection,  the 
location  and  nature  of  any  internal 
defects  found,  the  remedial  action  taken 
and  the  date  thereof,  and  the  location  of 
any  intervals  of  track  not  tested  per 

§  213.237(d).  The  owner  shall  retain  a 
rail  inspection  record  for  at  least  two 
years  after  the  inspection  and  for  one 
year  after  remedial  action  is  taken. 

(d)  Each  owner  required  to  keep 
inspection  records  under  this  section 
shall  make  those  records  available  for 
inspection  and  copying  by  the  Federal 
Railroad  Administration. 

(e)  For  purposes  of  compliance  with 
the  requirements  of  this  section,  an 
owner  of  track  may  maintain  and 
transfer  records  through  electronic 
transmission,  storage,  and  retrieval 
provided  that — 

(1)  The  electronic  system  be  designed 
so  that  the  integrity  of  each  record  is 
maintained  through  appropriate  levels 
of  security  such  as  recognition  of  an 
electronic  signature,  or  other  means, 
which  uniquely  identify  the  initiating 
person  as  the  author  of  that  record.  No 
two  persons  shall  have  the  same 
electronic  identity; 


(2)  The  electronic  storage  of  each 
record  must  be  initiated  by  the  person 
making  the  inspection  within  24  hours 
following  the  completion  of  that 
inspection: 

(3)  The  electronic  system  must  ensure 
that  each  record  cannot  be  modified  in 
any  way,  or  replaced,  once  the  record  is 
transmitted  and  stored: 

(4)  Any  amendment  to  a  record  must 
be  electronically  stored  apart  from  the 
record  which  it  amends.  Each 
amendment  to  a  record  must  be 
uniquely  identified  as  to  the  person 
making  the  amendment; 

(5)  Tne  electronic  system  roust 
provide  for  the  maintenance  of 
inspection  records  as  originally 
submitted  without  corruption  or  loss  of 
data: 

(6)  Paper  copies  of  electronic  records 
and  amendments  to  those  records,  that 
may  be  necessary  to  document 
compliance  with  this  part  must  be  made 
available  for  inspection  and  copying  by 
the  Federal  Railroad  Administration  at 
the  locations  specified  in  paragraph  (b) 
of  this  section;  and 

(7)  Track  inspection  records  shall  be 
kept  available  to  persons  who 
performed  the  inspections  and  to 
persons  performing  subsequent 
inspections. 

Subpart  G— Train  Operations  at  Track 
Classes  6  and  Higher 

§  21 3.301    Scope  of  subpart 

This  part  applies  to  all  track  that  is 
required  to  support  the  passage  of 
qualified  Hanged  wheel,  high  speed 
passenger  equipment  operating  between 
91  miles  per  hour  and  200  miles  per 
hour  £md  high  speed  freight  equipment 
operating  between  81  miles  per  hour  to 
200  miles  per  hour. 

§  21 3.303    Responsibility  for  compliance. 

(a)  Any  owner  of  track  to  which  this 
subpart  applies  who  knows  or  has 
notice  that  the  track  does  not  comply 
with  the  requirements  of  this  subpart, 
shall— 

(1)  Bring  the  track  into  compliance;  or 

(2)  Halt  operations  over  that  track. 

(b)  If  an  ov^Tier  of  track  to  which  this 
subpart  applies  assigns  responsibility 
for  the  track  to  another  person  (by  lease 
or  otherwise),  notification  of  the 
assignment  must  be  provided  to  the 
appropriate  FRA  Regional  Office  at  least 
30  days  in  advance  of  the  assigrunent. 
The  notification  may  be  made  by  any 
party  to  that  assigrunent,  but  must  be  in 
writing  and  include  the  following  — 

(1)  The  name  and  address  of  the  track 
owner; 

(2)  The  name  and  address  of  the 
person  to  whom  responsibility  is 
assigned  (assignee); 


(3)  A  statement  of  the  exact 
relationship  between  the  track  owner 
and  the  assignee: 

(4)  A  precise  identification  of  the 
track; 

(5)  A  statement  as  to  the  competence 
and  ability  of  the  assignee  to  carry  out 
the  duties  of  the  track  owner  imder  this 
subpart; 

(6)  A  statement  signed  by  the  assignee 
acknowledging  the  assignment  to  that 
person  of  responsibility  for  purposes  of 
compliance  with  this  subpart. 

(c)  The  Administrator  may  hold  the 
track  owner  or  the  assignee  or  both 
responsible  for  compliance  with  this 
subpart  and  subject  to  the  penalties 
under  §213.313. 

(d)  A  common  carrier  by  railroad 
which  is  directed  by  the  Surface 
Transportation  Board  to  provide  service 
over  the  track  of  another  railroad  under 
49  U.S.C.  11125  is  considered  the  owner 
of  that  track  for  the  purposes  of  the 
application  of  this  subpart  during  the 
period  the  directed  service  order 
remains  in  effect.  ■ 

§  21 3.305    Designation  of  qualified 
individuals;  general  qualifications. 

Each  track  owner  to  which  this 
subpart  applies  shall  designate  qualified 
individuals  responsible  for  the 
maintenance  and  inspection  of  track  in   • 
compliance  with  the  safety 
requirements  prescribed  in  this  subpart. 
Each  designated  individual,  including 
contractors  who  are  not  railroad 
employees,  must  meet  the  following 
minimum  qualifications  when  required 
to: 

(a)  Supervise  restorations  and 
renewals  of  track  each  individual 
designated  must  have — 

(1)  At  least; 

(i)  Five  years  of  responsible 
supervisory  experience  in  railroad  track 
maintenance  in  track  class  4  or  higher 
and  the  successful  completion  of  a 
course  offered  by  the  employer  or  by  a 
college  level  engineering  program, 
supplemented  by  special  on  the  job 
training  emphasizing  the  techniques  to 
be  employed  in  the  supervision, 
restoration,  and  renewal  of  high  speed 
track;  or 

(ii)  A  combination  of  at  least  one  year 
of  responsible  supervisory  experience  in 
track  maintenance  in  class  4  or  higher 
and  the  successful  completion  of  a 
minimum  of  80  hours  of  specialized 
training  in  the  maintenance  of  high 
speed  track  provided  by  the  employer  or 
by  a  college  level  engineering  program, 
supplemented  by  special  on  the  job 
training  provided  by  the  employer  with 
emphasis  on  the  maintenance  of  high 
speed  track;  or 
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(iii)  A  combination  of  at  least  two 
years  of  experience  in  track 
maintenance  in  track  Class  4  or  higher 
and  the  successful  completion  of  a 
minimum  of  120  hours  of  specialized 
training  in  the  maintenance  of  high 
speed  track  provided  by  the  employer  or 
by  a  college  level  engineering  program 
supplemented  by  special  on  the  job 
training  provided  by  the  employer  with 
emphasis  on  the  maintenance  of  high 
speed  track. 

(2)  Demonstrated  to  the  track  owner 
that  the  individual: 

(i)  Knows  and  understands  the 
requirements  of  this  subpart; 

(ii)  Can  detect  deviations  from  those 
requirements;  and 

(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations;  and 

(3)  Written  authorization  from  the 
track  owner  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  from  the  requirements  of 
this  subpart  and  successful  completion 
of  a  recorded  examination  on  this 
subpart  as  part  of  the  qualification 
process. 

(b)  Inspect  track  for  defects.  Each 
individual  designated  must  have: 

"(l)  At  least;. 

(i)  Five  years  of  responsible 
experience  inspecting  track  in  Class  4  or 
above  and  the  successful  completion  of 
a  course  offered  by  the  employer  or  by 
a  college  level  engineering  program, 
supplemented  by  special  on  the  job 
training  emphasizing  the  techniques  to 
be  employed  in  the  inspection  of  high 
speed  track;  or 

(ii)  A  combination  of  at  least  one  year 
of  responsible  experience  in  track 
inspection  in  class  4  or  above  and  the 
successful  completion  of  a  minimum  of 
80  hours  of  specialized  training  in  the 
inspection  of  high  speed  track  provided 
by  the  employer  or  by  a  college  level 
engineering  program,  supplemented  by 
special  on  the  job  training  provided  by 
the  employer  with  emphasis  on  the 
inspection  of  high  speed  track. 

(iii)  A  combination  of  at  least  two 
years  of  experience  in  track 
maintenance  in  class  4  or  above  and  the 
successful  completion  of  a  minimum  of 
120  hours  of  specialized  training  in  the 
inspection  of  high  speed  track  provided 
by  the  employer  or  from  a  college  level 
engineering  program,  supplemented  by 
special  on  the  job  training  provided  by 
the  employer  with  emphasis  on  the 
inspection  of  high  speed  track. 

(2)  Demonstrated  to  the  track  owner 
that  the  individual:  ^ 

(i)  Knows  and  understands  thi 
requirements  of  this  subpart; 

(ii)  Can  detect  deviations  from  those 
requirements;  and 


(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations;  and 

(3)  Written  authorization  from  the 
track  owner  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  firom  the  requirements  in 
this  subpart  and  successful  completion 
of  a  recorded  examination  on  this 
subpart  as  part  of  the  qualification 
process. 

(c)  Individuals  designated  under 
paragraph  (a)  or  (b)  of  this  section  that 
inspect  continuous  welded  rail  track 
(CWR)  or  supervise  the  installation, 
adjustment,  and  maintenance  of  CWR  in 
accordance  with  the  written  procedures 
established  by  the  track  owner  must 
have: 

(1)  Current  qualifications  under  either 
paragraph  (a)  or  (b)  of  this  section; 

(2)  Successfully  completed  a  training 
course  of  at  least  eight  hours  duration 
specifically  developed  for  the 
application  of  written  CWR  procedures 
issued  by  the  track  owner;  and 

(3)  Demonstrated  to  the  track  owner 
that  the  individual: 

(i)  Knows  and  understands  the 
requirements  of  those  written  CWR 
procedures; 

(ii)  Can  detect  deviations  from  those 
requirements;  and 

(iii)  Can  prescribe  appropriate 
remedial  action  to  correct  or  safely 
compensate  for  those  deviations;  and 

(4)  Written  authorization  from  the 
track  owner  to  prescribe  remedial 
actions  to  correct  or  safely  compensate 
for  deviations  from  the  requirements  in 
those  procedures  and  successful 
completion  of  a  recorded  examination 
on  those  procedures  as  part  of  the 
qualification  process.  The  recorded 
examination  may  be  written,  or  it  may 
be  a  computer  file  with  the  results  of  an 
interactive  training  course. 

(d)  With  respect  to  designations  under 
paragraphs  (a),  (b),  and  (c)  of  this 
section,  each  track  owner  must  maintain 
written  records  of: 

(1)  Each  designation  in  effect; 

(2)  The  basis  for  each  designation, 
including  but  not  limited  to: 

(i)  The  exact  nature  of  any  training 
courses  attended  and  the  dates  thereof; 

(ii)  The  manner  in  which  the  track 
owmer  has  determined  a  successful 
completion  of  that  training  course, 
including  test  scores  or  other  qualifying 
results; 

(3)  Track  inspections  made  by  each 
individual  as  required  by  §  213.369. 
These  records  must  be  made  available 
for  inspection  and  copying  by  the 
Federal  Railroad  Administration  during 
regular  business  hours. 

(e)  Persons  not  fully  qualified  to 
supervise  certain  renewals  and  inspect 


track  as  outlined  in  paragraphs  (a),  (b) 
and  (c)  of  this  section,  but  with  at  least 
one  year  of  maintenance  of  way  or 
signal  experience,  may  be  qualified  by 
the  track  owner  to  pass  trains  over 
broken  rails  and  pull  aparts  provided 
that— 

(1)  The  person  is  trained,  examined 
and  re-examined  periodically  not  to 
exceed  two  years,  on  the  following 
topics  as  they  relate  to  the  safe  passage 
of  trains  over  broken  rails  or  pull 
aparts — 

(i)  Rail  defect  identification,  tie 
condition,  track  surface  and  alignment, 
gage  restraint,  rail  end  mismatch,  joint 
bars,  and  maximum  distance  between 
rail  ends  over  which  trains  may  be 
allowed  to  pass; 

(ii)  The  purpose  of  the  examination 
will  be  to  ascertain  the  persons  ability 
to  effectively  apply  these  requirements 
and  will  not  be  used  as  a  disqualifier; 
and 

(iii)  A  minimum  of  four  hours  training 
will  be  deemed  adequate  for  initial 
training. 

(2)  The  person  deems  it  safe  and  train 
speeds  are  limited  to  a  maximum  of  10 
mph  over  the  broken  rail  or  pull  apart; 

(3)  The  person  must  watch  all 
movements  over  the  broken  rail  or  pull 
apart  and  be  prepared  to  stop  the  train 
if  necessary;  and 

(4)  Person(s)  fully  qualified  under 
§  213.305  of  this  subpart  are  notified 
and  dispatched  to  the  location  as  soon 
as  practicable  for  the  purpose  of 
authorizing  movements  and  effectuating 
temporary  or  permanent  repairs. 

§  21 3.307    Class  of  track:  operating  speed 
limits. 

(a)  Except  as  provided  in  paragraph 
(b)  of  diis  section  and  §§  213.329, 
213.337(a)  and  213.345(c),  the  following 
maximum  allowable  operating  speeds 
apply: 


Over  track  that  meets  all  of 

the  requirements  prescrit)ed 

in  this  sutjpart  for 


Class  6  track 
Class  7  track 
Class  8  track 
Class  9  track 


The  maximum 
allowable  op- 
erating speed 
for  trains '  is 


110  m.p.h. 
125  m.p.h. 
160  m.p.h 
200  m.p.h. 


'  Freight  may  be  transported  at  passenger 
train  speeds  if  the  following  conditions  are 
met: 

(1)  The  vehicles  utilized  to  carry  such  freight 
are  of  equal  dynamic  performance  and  have 
been  qualified  In  accordarx:e  with  Sections 
213.345  and  213.329(d)  of  this  subpart. 

(2)  The  load  distribution  and  securement  in 
the  freight  vehicle  will  not  adversely  affect  the 
dynamic  performance  of  the  vehicle.  The  axle 
loading  pattern  is  uniform  and  does  not  ex- 
ceed the  passenger  locomotive  axle  loadings 
utilized  in  passenger  service  operating  at  the 
same  maximum  speed. 


(3)  No  carrier  may  accept  or  transport  a 
hazardous  matenal,  as  defined  at  49  CFR 
171.8,  except  as  provided  in  Column  9A  of  the 
Hazardous  Materials  Table  (49  CFR  172.101) 
for  movement  in  the  same  train  as  a  pas- 
senaer-carrying  vehicle  or  in  Column  9B  of  the 
Table  for  movement  in  a  train  with  no  pas- 
senger-carrying vehicles. 

(b)  If  a  segment  of  track  does  not  meet  all 
of  the  requirements  for  Its  intended  class,  it  is 
to  be  reclassified  to  the  next  lower  class  of 
track  for  whk^h  it  does  meet  all  of  the  require- 
ments of  this  sut)part.  If  a  segment  does  not 
meet  all  of  the  requirements  Tor  class  6,  the 
requirements  for  classes  1  through  5  appty. 

§  213.309    Restoration  or  renewal  of  track 
under  traffic  conditions. 

(a)  Restoration  or  renewal  of  track 
under  traffic  conditions  is  limited  to  the 
replacement  of  worn,  broken,  or  missing 
components  or  fastenings  that  do  not 
affect  the  safe  passage  of  trains. 

(b)  The  following  activities  are 
expressly  prohibited  under  traffic 
conditions: 

(1)  Any  work  that  interrupts  rail 
continuity,  e.g.,  as  in  joint  bar 
replacement  or  rail  replacement; 

(2)  Any  work  that  adversely  affects 
the  lateral  or  vertical  stability  of  the 
track  with  the  exception  of  spot  tamping 
an  isolated  condition  where  not  more 
than  15  lineal  feet  of  track  are  involved 
at  any  one  time  and  the  ambient  air 


temperature  is  not  above  95  degrees; 
and 

(3)  Removal  and  replacement  of  the 
rail  fastenings  on  more  than  one  tie  at 
a  time  within  15  feet. 

§  21 3.31 1    Measuring  track  not  under  load. 

When  unloaded  track  is  measured  to 
determine  compliance  with 
requirements  of  this  subpart,  evidence 
of  rail  movement,  if  any,  that  occurs 
while  the  track  is  loaded  must  be  added 
to  the  measurements  of  the  unloaded 
track. 

f  21 3.31 7    Exemptions. 

(a)  Any  owner  of  track  to  which  this 
subpart  applies  may  petition  the  Federal 
Railroad  Administrator  for  exemption 
from  any  or  all  requirements  prescribed 
in  this  subpart. 

(b)  Each  petition  for  exemption  under 
this  section  must  be  filed  in  the  manner 
and  contain  the  information  required  by 
§§211.7  and  211.9  of  this  chapter. 

(c)  If  the  Administrator  finds  that  an 
exemption  is  in  the  public  interest  and 
is  consistent  with  railroad  safety,  the 
Administrator  may  grant  the  exemption 
subject  to  any  conditions  the 
Administrator  deems  necessary.  Notice 
of  each  exemption  granted  is  published 
in  the  Federal  P.egister  together  with  a 
statement  of  the  reasons  therefore. 


§213.319    Drainage. 

Each  drainage  or  other  water  carrving 
facility  under  or  immediately  adjacent 
to  the  roadbed  must  be  maintained  and 
kept  free  of  obstruction,  to 
accommodate  expected  water  flow  for 
the  area  concerned. 

§213.321    Vegetation. 

Vegetation  on  railroad  property  which 
is  on  or  immediately  adjacent  to 
roadbed  must  be  controlled  so  that  it 
does  not — 

(a)  Become  a  fire  hazard  to  track- 
carrying  structures; 

(b)  Obstruct  visibility  of  railroad  signs 
and  signals  along  the  right  of  way  and 
at  highway-rail  crossings; 

(c)  Interfere  with  railroad  employees 
performing  normal  trackside  duties; 

(d)  Prevent  proper  functioning  of 
signal  and  communication  lines:  or 

(e)  I^revent  railroad  employees  from 
visually  inspecting  moving  equipment 
from  their  normal  duty  stations. 

§213.323    Track  gage. 

(a)  Gage  is  measured  between  the 
heads  of  the  rails  at  right-angles  to  the 
rails  in  a  plane  five-eighths  of  an  inch 
below  the  top  of  the  rail  head. 

(b)  Gage  must  be  within  the  limits 
prescribed  in  the  following  table: 


Class  of  track 

The  oage 

must  oe  at 

least 

But  not 
more  than 

The  change 
of  gage  in 

Slleet 
must  not  t»e 
greater  than 

6 

48" 
4' 8" 

4-8" 

4'  8V«" 

4'  974" 
4'  9V*" 
4'  g'A" 
4'  97*" 

Vb" 

7; .„ „ 

'A" 

8 ...... 

9 

'A" 

S  213.327    Alignment 

(a)  Uniformity  at  any  point  along  the  track  is  established  by  averaging  the  measured  mid-chord  oBset  values  for 
nine  consecutive  points  centered  around  that  point  and  which  are  spaced  according  to  the  following  table: 


Chord  Length 


31'  . 
62'  . 
124' 


Spacing 


7'9" 
15' 6" 
31' 0" 


(b)  For  a  single  deviation,  alignment  may  not  deviate  from  uniformity  more  than  the  amoimt  prescribed  in  the 
following  table: 


Class  of  track 

The  deviation 
from  unttomirly  of 
the  mid-chord  off- 
set for  a  31-kx>t 
chord  may  not  be 

■  more  than 
(inches) 

The  deviation 
from  uniformity  of 
the  mid-chord  off- 
set for  a  62-loot 
chord  may  not  be 
more  than 
(inches) 

The  deviabon 
from  uniformity  of 
the  mk*-chord  off- 
set for  a  124-loot 
chord  may  not  be 
more  than 
(Inches) 

6 

^/6 

V4 

I^A 

8;:"::::;;:!!i™!r"*!!!!i!"!;™!™™ii™;;ii™;i:;;"i™:iz!:z!!z;""!!i"Z!™Z 

1V4 
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(c)  For  three  or  more  non-overlapping  deviations  from  uniformity  in  track  alignment  occurring  within  a  distance 
equal  to  five  times  the  specified  chord  length,  each  of  which  exceeds  the  limits  in  the  following  table,  each  owner 
of  the  track  to  which  this  subpart  applies  shall  maintain  the  alignment  of  the  track  within  the  limits  prescribed  for 
each  deviation: 


Class  of  trade 


6 
7 
8 
9 


The  deviation 
from  uniformity  of 
tfie  mid-chord  off- 
set for  a  31 -foot 
chord  may  not  be 
more  than 
(inches) 


The  deviation 
from  uniformity  of 
the  mid-chord  off- 
set for  a  62-foot 
chord  may  not  be 
more  than 
(inches) 


The  deviation 
from  uniformity  of 
the  mid-chord  off- 
set for  a  1 24-foot 
chord  mdy  not  be 
more  than 
(inches) 


1 

% 
'A 


{  21 3.329    Curves,  elevation  and  speed 
llmitatior^s. 

(a)  The  maximum  crosslevel  on  the 
outside  rail  of  a  curve  may  not  be  more 
than  7  inches.  The  outside  rail  of  a 
curve  may  not  be  more  than  V2  inch 
lower  than  the  inside  rail. 

(b)  The  maximum  allowable  operating 
speed  for  each  curve  is  determined  by 
the  following  formula: 


V 

nun 


E, +3 


'0.0007D 
where — 

Vm«  =  Maximum  allowable  operating 

speed  (miles  per  hour). 
E,  =  Actual  elevation  of  the  outside  rail 

(inches).^ 
D  =  Degree  of  curvature  (degrees).* 
3  =  3  inches  of  unbalance. 

Appendix  A  includes  tables  showing 
maximum  allowable  operating  speeds 
computed  in  accordance  with  this 
formula  for  various  elevations  and 
degrees  of  curvature  for  track  speeds 
greater  than  90  mph. 

(c)  For  rolling  stock  meeting  the 
requirements  specified  in  paragraph  (d) 
of  this  section,  the  maximum  operating 
speed  for  each  curve  may  be  determined 
by  the  following  formula: 


V     ='^--'^- 


0.0007D 


where — 


>  Actual  elevation  for  each  155  foot  track  segment 
in  the  body  of  the  curve  is  determined  by  averaging 
the  elevation  for  10  points  through  the  segment  at 
15.5  fool  spacing.  If  the  curve  length  is  less  than 
155  feet,  average  the  points  through  the  full  length 
of  the  body  of  the  curve.  If  E«  exceeds  4  inches,  the 
Vmax  formula  applies  to  the  spirals  on  tx>th  ends 
of  the  curve. 


Vm«  =  Maximum  allowable  operating 

speed  (miles  per  hour). 
E,  =  Actual  elevation  of  the  outside  rail 

(inches).^ 
D  =  Degree  of  curvature  (degrees). ^ 
Eu  =  Unbalanced  elevation. 

(d)  Qualified  equipment  may  be 
operated  at  curving  speeds  determined 
by  the  formula  in  paragraph  (c)  of  this 
section,  provided  each  specific  class  of 
equipment  is  approved  for  operation  by 
the  Federal  Railroad  Administration  and 
demonstrate  that — 

(1)  When  positioned  on  a  track  with 
uniform  superelevation,  Ea,  reflecting 
the  intended  target  cant  deficiency,  Eu. 
no  wheel  of  the  equipment  unloads  to 
a  value  of  60  percent  or  less  of  its  static 
value  on  perfectly  level  track  and  the 
roll  angle  between  the  floor  of  the 
vehicle  and  the  horizontal  does  not 
exceed  5.7  degrees. 

(2)  When  positioned  on  a  track  with 
a  uniform  7-inch  superelevation,  no 
wheel  unloads  to  a  value  less  than  60 
percent  of  its  static  value  on  perfectly 
level  track  and  the  angle,  measured 
about  the  roll  axis,  between  the  floor  of 
the  vehicle  and  the  horizontal  does  not 
exceed  8.6  degrees. 

(e)  The  track  owner  must  notify  the 
Federal  Railroad  Administrator  no  less 
than  thirty  calendar  days  prior  to  any 
proposed  implementation  of  the  higher 
curving  speeds  allowed  when  the  "Eu" 
term,  above,  will  exceed  three  inches. 
This  notification  must  be  in  writing  and 


'  Degree  of  curvature  is  determined  by  averaging 
the  degree  of  curvature  over  the  same  track  segment 
as  the  elevation. 

<  The  test  procedure  may  be  conducted  in  a  test 
facility  whereby  all  wheels  on  one  side  (right  or 
lef4)  of  the  equipment  are  raised  or  lowered  by  six 
and  then  seven  inches,  the  vertical  wheel  loads 
uad«r  each  wheel  are  measured  and  a  level  is  used 


shall  contain,  at  a  minimum,  the 
following  information: 

(1)  A  complete  description  of  the  class 
of  equipment  involved,  including 
schematic  diagrams  of  the  suspension 
system  and  the  location  of  the  center  of 
gravity  above  top  of  rail; 

(2)  A  complete  description  of  the  test 
procedure '  and  instrumentadon  used  to 
qualify  the  equipment  and  the 
maximum  values  for  wheel  imloading 
and  roll  angles  which  were  observed 
diuing  testing; 

(3)  Procedures  or  standards  in  effect 
which  relate  to  the  maintenance  of  the 
suspension  system  for  the  particular 
class  of  equipment; 

(4)  Identification  of  line  segment  on 
which  the  higher  curving  speeds  are 
proposed  to  be  implemented. 

(0  In  the  case  of  a  track  owner,  or  an 
operator  of  a  passenger  or  commuter 
service,  who  provides  passenger  or 
commuter  service  over  trackage  of  more 
than  one  track  owner  with  the  same 
class  of  equipment,  that  person  may 
provide  written  notification  to  the 
Federal  Railroad  Administrator  with  the 
vmtten  consent  of  the  other  affected 
track  owners. 2 

§  21 3.331    Track  surface. 

(a)  For  a  single  deviation  in  track 
surface,  each  owner  of  the  track  to 
which  this  subpart  applies  shall 
maintain  the  siu-face  of  its  track  within 
the  limits  prescribed  in  the  following 
table: 


to  record  the  angle  through  which  the  floor  of  the 
vehicle  has  been  rotated. 

2  Vehicles  presently  operating  at  curving  speeds 
allowed  under  the  formula  in  paragraph  (c)  of  this 
section,  by  reason  of  conditional  waivers  granted  by 
the  Federal  Railroad  Administration,  shall  be 
considered  to  have  successfully  complied  with  the 
requirements  of  this  section. 


Track  surface 


The  deviation  from  uniform '  profile  on  either  rail  at  the  midordinale  of  a  31 -foot  chord 

may  not  be  more  than  

The  deviation  from  uniform  profile  on  either  rail  at  the  midordinate  of  a  62-foot  chord 

may  not  be  more  than  

The  deviation  from  uniform  profile  on  either  rail  at  the  midordinate  of  a  124-foot  chord 

may  not  be  more  than  

The  difference  in  crosslevel  t>etween  any  two  points  less  than  62  feet  apart  may  not 

be  more  than 


Class  of  track 


6  (irKhes) 


VA 
I'A 


7  (inches) 


V/2 


8  (inches) 


vu 


9  (inches) 


1 
VU 

Vk 


'  Unifomiity  for  profile  is  established  by  placing  the  midpoint  of  the  specified  chord  at  the  point  of  maximum  measurement 

(b)  For  three  or  more  non-overlapping     specified  chord  length,  each  of  which  subpart  applies  shall  maintain  the 

deviations  in  track  surface  occurring  exceeds  the  limits  in  the  following  table,     surface  of  the  track  within  the  limits 

within  a  distance  equal  to  five  times  the      each  owner  of  the  track  to  which  this  prescribed  for  each  deviation: 


Track  surface 


The  deviation  from  uniform  profile  on  either  rail  at  the  midordinate  of  a  31 -foot  chord 
may  not  be  more  than 

The  deviation  from  uniform  profile  on  either  rail  at  the  midordinale  of  a  62-foot  chord 
may  not  be  more  than  

The  deviation  from  uniform  profile  on  either  rail  at  the  midordinate  of  a  124-foot  chord 
may  not  be  more  than  


Class  of  track 


6  Cinches) 


VU 


7  (inches) 


1 


8  finches) 


9  (inches) 


§  213.333    Automated  vehicle  Inspection 
systems. 

(a)  For  track  class  7,  a  qualifying 
Track  Geometry  Measurement  System 
(TGMS)  vehicle  shall  be  operated  at 
least  twice  within  120  calendar  days 
with  not  less  than  30  days  between 
inspections.  For  track  classes  8  and  9,  it 
shall  be  operated  at  least  twice  within 
60  days  with  not  less  than  15  days 
between  inspections. 

(b)  A  qualifying  TGMS  must  meet  or 
exceed  minimum  design  requirements 
which  specify  that — 

(1)  Track  geometry  measurements 
shall  be  taken  no  more  than  3  feet  away 
from  the  contact  point  of  wheels 
carrying  a  vertical  load  of  no  less  than 
10,000  pounds  per  wheel; 

(2)  Track  geometry  measiuements 
shall  be  taken  and  recorded  on  a 
distance-based  sampling  interval  which 
shall  not  exceed  2  feet;  and 

(3)  Calibration  procedures  and 
parameters  are  assigned  to  the  system 
which  assure  that  measured  and 
recorded  values  accurately  represent 
track  conditions.  Track  geometry 
measurements  recorded  by  the  system 
shall  not  differ  on  repeated  runs  at  the 
same  site  at  the  same  speed  more  than 
Vb  inch. 

(c)  A  qualifying  TGMS  must  be 
capable  of  measuring  and  processing  the 
necessary  track  geometry  parameters,  at 
an  interval  of  no  more  than  every  2  feet, 
which  enables  the  system  to  determine 
compliance  with  §  213.323,  Track  gage; 
§  213.327,  Alignment;  §  213.329,  Curves; 


elevation  and  speed  limitations;  and 
§  213.331,  Track  surface. 

(d)  A  qualifying  TGMS  must  be 
capable  of  producing,  within  24  hours 
of  the  inspection,  output  reports  that — 

(1)  Provide  a  continuous  plot,  on  a 
constant-distance  axis,  of  all  measured 
track  geometry  parameters  required  in 
paragraph  (c)  of  this  section; 

(2)  Provide  an  exception  report 
containing  a  systematic  listing  of  all 
track  geometry  conditions  which 
constitute  an  exception  to  the  class  of 
track  over  the  segment  surveyed. 

(e)  The  output  reports  required  under 
paragraph  (c)  of  this  section  must 
contain  sufficient  location  identification 
information  which  enable  field  forces  to 
easily  locate  indicated  exceptions. 

(f)  Following  a  track  inspection 
performed  by  a  qualifying  TGMS,  the 
track  owner  must,  within  two  days  after 
the  inspection,  field  verify  and  institute 
remedial  action  for  all  exceptions  to  the 
class  of  track. 

(g)  The  track  owner  shall  maintain  for 
a  period  of  one  year  following  an 
inspection  performed  by  a  qualifying 
TGMS,  copy  of  the  plot  and  the 
exception  printout  for  the  track  segment 
involved,  and  additional  records  which: 

(1)  Specify  the  date  the  inspection 
was  made  and  the  track  segment 
involved;  and 

(2)  Specify  the  location,  remedial 
action  taken,  and  the  date  thereof,  for  all 
listed  exceptions  to  the  class. 

(h)  For  track  classes  8  and  9,  a 
qualifying  Gage  Restraint  Measurement 
System  (GRMS)  shall  be  operated  at 


least  once  aimually  with  at  least  180 
days  between  inspections  to 
continuously  compare  loaded  track  gage 
to  unloaded  gage  under  a  known 
loading  condition.  The  lateral  capacity 
of  the  track  structure  must  not  permit  a 
gage  widening  ratio  (GWR)  greater  than 
0.5  inches. 

(i)  A  GRMS  must  meet  or  exceed 
minimum  design  requirements  which 
specify  that — 

(1)  Gage  restraint  shall  be  measured 
between  the  heads  of  the  rail — 

(i)  At  an  interval  less  than  or  equal  to 
the  distance  between  the  gage  restraint 
supports. 

(ii)  Under  an  applied  vertical  load  of 
at  least  10,000  pounds  per  rail, 

(iii)  Under  an  applied  lateral  load 
which  provides  for  lateral/vertical  load 
ratio  of  between  0.5  and  1.25  ',  and  the 
net  lateral  load,  or  load  severity,  is 
greater  than  3000  pounds  but  less  than 
8000  pounds  per  rail.  Load  severity  is 
defined  bv  the  formula — 
S  =  L  -cV 
where 

S  =  Load  severity,  defined  as  the  net 

lateral  load  applied  to  the  fastener 

system  (poimds), 
L  =  Actual  lateral  load  applied 

(pounds), 
c  =  Coefficient  of  friction  between  rail/ 

tie  which  is  assigned  a  nominal 

value  of  (0.4). 


'  GRMS  equipment  using  load  combinations 

developing  LA'  ratios  which  exceed  0.8  must  be 
operated  with  caution  to  protect  against  the  risk  of 
wheel  climb  bv  the  test  wheelset. 
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V  =  Actual  vertical  load  applied 
(pounds). 
(2)  The  measured  gage  values  shall  be 
converted  to  a  projected  loaded  gage  24 
(PLG24)  as  follows: 
PLo24  -  UTG  +  A  *  (LTG-UTG). 
where — 


A  = 


UTG=  Unloaded  track  gage  measured  at 
a  point  at  least  10  feet  from  any 
lateral  load  application 

LTG=  Loaded  track  gage  measured  at  the 
point  of  application  of  the  lateral 
load 


A  =  The  extrapolation  factor  used  to 
convert  the  measured  loaded  gage 
to  expected  loaded  gage  under  a 
24,000  pound  lateral  load  and  a 
33,000  pound  vertical  load,  for  all 
track — 


13.2 
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Vehicle/Track  Interaction  Performance  Limits — Continued 


Parameter 


Safety  Limit 


Filter/Wirxlow 


Truck  Frame  Vertical  ...    5.0  g  zero-to-peak 


10  Hz 


Requirements 


Truck  frame  vertical  accetorations  shall  rxjt  exceed  5.0 

g 


^  The  lateral  and  vertical  wheel  forces  shall  be  measured  with  instmmented  wheelsets  with  the  measuremems  p;v^..essed  through  a  fitter  hav- 
ing a  pass  band  of  0  to  10  Hz. 

^Cartxxjy  lateral  and  vertical  accelerations  shall  be  measured  near  the  car  ends  at  the  floor  level. 

3  Truck  accelerations  in  the  lateral  direction  shall  be  measured  at  a  position  directly  at)Ove  the  axle.  The  measurements  shall  be  processed 
through  a  filter  having  a  pass  band  of  0.5  to  10  Hz. 

*  Truck  hunting  is  defined  as  a  sustained  cyclic  oscillation  of  the  truck  which  is  evidenced  by  lateral  accelerations  in  excess  of  0.4g  root  mean 
square  for  2  seconds. 


where 

L  =  Actual  lateral  load  applied 

(pounds). 
V  =  Actual  vertical  load  applied 

(pounds). 
(3)  The  measured  gage  value  shall  be 
converted  to  a  gage  widening  ratio 
(GWR)  as  follows: 

L 

(j)  A  minimum  of  two  vehicles  per 
train  o[>erating  in  classes  8  and  9  shall 
be  equipped  with  onboard  truck  side 
and  carbody  acceleroraeters.  Each  track 
owner  shall  have  in  effect  wrritten 
procedures  for  the  notification  of  track 
forces  when  on-board  accelerometers  on 
trains  in  classes  8  and  9  indicate  a 
possible  track-related  condition. 


(k)  For  track  classes  7  ,  8  and  9,  an 
instrumented  car  having',  dynamic 
response  characteristics  that  are 
representative  of  other  equipment 
assigned  to  service  or  a  portable  device 
that  monitors  on-board  instrumentation 
on  trains  shall  be  operated  over  the 
track  at  the  revenue  speed  profile  at  a 
frequency  of  at  least  twice  within  60 
days  with  not  less  than  15  days  between 
inspections.  The  instrumented  car  or  the 
portable  device  shall  provide  for  the 
monitoring  of  vertically  and  laterally 
oriented  accelerometers  near  the  end  of 
the  vehicle  at  the  floor  level.  In 
addition,  accelerometers  shall  be 
mounted  at  a  position  directly  above  the 
axle  of  each  truck.  If  the  carbody  lateral. 
carbody  vertical,  truck  frame  lateral,  or 
truck  frame  vertical  safety  limits  are 
exceeded,  speeds  will  be  reduced  until 


these  vehicle/performance  safety  limits 
are  not  exceeded. 

(1)  For  track  classes  8  and  9.  an 
instrumented  car  having  dynamic 
response  characteristics  that  are 
representative  of  other  equipment 
assigned  to  service  shall  be  operated 
over  the  track  at  the  revenue  speed 
profile  annually  with  not  less  than  180 
days  between  inspections.  The 
instnimented  car  shall  be  equipped  with 
instrumented  wheelsets  to  measure 
wheel/rail  forces.  If  the  wheel/rail  force 
limits  are  exceeded,  speeds  will  be 
reduced  until  these  vehicle/performance 
safety  limits  are  not  exceeded. 

(m)  The  track  owner  shall  maintain  a 
copy  of  the  most  recent  exception 
printouts  for  the  inspections  required 
under  paragraphs  (k)  and  (1)  of  this 
section. 


Vehicle/Track  Interaction  Performance  Limits 


Parameter 


Wheel/Rail  Forces ' : 
Minimum  Vertical 
Wtiee4  Load. 


Wheel  UV  Ratio 


Net  Axle  Lateral 


Truck  Side  L/V  Ratk) 


Accelerations: 

Cartx)dy  Lateral  ^ 


Cartxxly  Vertical 


Tnx*  Frame  Lateral' 


Safety  Limit 


10%  of  Static 


<tan8— .5  l+.StanS 


50  %  of  static  vertical  aiOe 
load. 


0.6 


0.5  g  peak-to-peak 


0.6  g  peak-to-peak 


r       fV'~lor2aec 


Filter/Window 


sn 


5fl 


5B 


5ft 


10  Hz  1  sec  window 


10  Hz  1  sec  window 


10  Hz 


Requirements 


No  wheel  of  the  equipment  shall  be  permitted  to  un- 
load to  less  than  10%  of  the  static  vertical  wheel 
load.  The  static  vertical  wheel  load  is  defined  as  the 
load  that  the  wheel  would  carry  when  stationary  on 
level  track.  The  vertical  wheel  k)ad  limit  shall  t>e  in- 
creased by  the  amount  of  measurement  error. 

The  ratio  of  the  lateral  force  that  any  wheel  exerts  on 
an  individual  rail  to  the  vertical  force  exerted  by  the 
same  wheel  on  the  rail  shall  be  less  than  the  safety 
limit  calculated  for  the  wheel's  flange  angle  (8). 

The  net  lateral  force  exerted  by  any  axle  on  the  track 
shall  not  exceed  50%  of  the  static  vertical  load  that 
the  axle  exerts  on  the  track. 

The  ratio  of  the  lateral  forces  that  the  wheels  on  one 
side  of  any  truck  exert  on  an  individual  rail  to  the 
vertical  forces  exerted  by  the  same  wheels  on  that 
rail  shall  t>e  less  than  0.6. 

The  peak  to  peak  accelerations  (measured  as  the  al- 
gebraic difference  between  the  two  extreme  values 
of  measured  acceleration  in  a  one-second  time  pe- 
riod) shall  not  exceed  0.5g. 

The  peak  to  peak  accelerations  (measured  as  the  al- 
gebraic difference  between  the  two  extreme  values 
of  measured  acceleration  in  a  one-second  time  pe- 
riod) shall  not  exceed  0.6g. 

Ti'"''  hunting*  shall  not  develop  below  the  maximum 
authorized  speed. 


$213,335    Crossties. 

(a)  Crossties  shall  be  made  of  a 
material  to  which  rail  can  be  securely 
fastened. 

(b)  Each  39  foot  segment  of  track  shall 
have — 

(1)  A  sufficient  number  of  crossties 
which  in  combination  provide  effective 
support  that  will — 

(i)  Hold  gage  within  the  limits 
prescribed  in  §  213.323(b); 

(ii)  Maintain  surface  within  the  limits 
prescribed  in  §  213.331;  and 

(iii)  Maintain  alignment  within  the 
limits  prescribed  in  §  213.327. 

(2)  The  minimum  number  and  type  of 
crossties  specified  in  paragraph  (c)  of 
this  section  effectively  distributed  to 
support  the  entire  segment;  and 

(3)  Crossties  of  the  type  specified  in 
paragraph  (c)  of  this  section  that  are  (is) 
located  at  a  joint  location  as  specified  in 
paragraph  (e)  of  this  section. 

(c)  For  non-concrete  tie  construction, 
each  39  foot  segment  of  class  6  track 
shall  have  fourteen  crossties;  classes  7, 
8  and  9  shall  have  18  crossties  which 
are  not — 

(1)  Broken  through; 

(2)  Split  or  otherwise  impaired  to  the 
extent  the  crossties  will  allow  the 
ballast  to  work  through,  or  will  not  hold 
spikes  or  rail  fasteners; 

(3)  So  deteriorated  that  the  tie  plate  or 
base  of  rail  can  move  laterally  %  inch 
relative  to  the  crossties; 

(4)  Cut  by  the  tie  plate  through  more 
than  40  percent  of  a  tie's  thickness; 


(5)  Configured  with  less  than  2  rail 
holding  spikes  or  fasteners  per  tie  plate; 
or 

(6)  Able,  due  to  insufficient  fastener 
toeload,  to  maintain  longitudinal 
restraint  and  maintain  rail  hold  down 
and  gage. 

(dj  For  concrete-tie  construction,  each 
39  foot  segment  of  class  6  track  shall 
have  fourteen  crossties,  classes  7,  8  and 
9  shall  have  16  crossties  which  are 
not — 

(1)  So  deteriorated  that  the  prestress 
strands  are  ineffective  or  withdrawn 
into  the  tie  at  one  end  and  the  tie 
exhibits  structural  cracks  in  the  rail  seat 
or  in  the  gage  of  track; 

(2)  Configured  with  less  than  2 
fasteners  on  the  same  rail; 

(3)  So  deteriorated  in  the  vicinity  of 
the  rail  fastener  such  that  the  fastener 
assembly  may  pull  out  or  move  laterally 
more  than  Ve  inch  relative  to  the 
crosstie; 

(4)  So  deteriorated  that  the  fastener 
base  plate  or  base  of  rail  can  move 
laterally  more  than  %  inch  relative  to 
the  crossties; 

(5)  So  deteriorated  that  rail  seat 
abrasion  is  sufficiently  deep  so  as  to 
cause  loss  of  rail  fastener  toeload; 

(6)  Completely  broken  through;  or 

(7)  Able,  due  to  insufficient  fastener 
toeload,  to  maintain  longitudinal 
restraint  and  maintain  rail  hold  down 
and  gage. 

(e)  Class  6  track  shall  have  one  non- 
defective  crosstie  whose  centerline  is 
within  18  inches  of  the  rail  joint 
location  or  two  crossties  whose  center 

REMEDIAL  ACTION 


lines  are  within  25  inches  either  side  of 
the  rail  joint  location.  Class  7,  8.  and  9 
track  shall  have  two  non-defective  ties 
within  25  inches  each  side  of  the  rail 
joint. 

(f)  For  track  constructed  without 
crossties,  such  as  slab  track  and  track 
connected  directly  to  bridge  structural 
components,  the  track  structure  must 
meet  the  requirements  of  paragraphs 
(b)(1)  (i).  (ii).  and  (iii)  of  this  section. 

(g)  In  classes  7.  8  and  9  there  shall  be 
at  least  three  non-defective  ties  each 
side  of  a  defective  tie. 

(h)  Where  timber  crossties  are  in  use 
there  must  be  tie  plates  under  the 
ruruiing  rails  on  at  least  nine  of  10 
consecutive  ties, 

(i)  No  metal  object  which  causes  a 
concentrated  load  by  solely  supporting 
a  rail  shall  be  allowed  between  the  base 
of  the  rail  and  the  bearing  surface  of  the 
tie  plate. 

§213.337    Detective  rails. 

(a)  When  an  owner  of  track  to  which 
this  part  applies  learns,  through 
inspection  or  otherwise,  that  a  rail  in 
that  track  contains  any  of  the  defects 
listed  in  the  following  table,  a  person 
designated  under  §  213.305  shall 
determine  whether  or  not  the  track  may 
continue  in  use.  If  the  person 
determines  that  the  track  may  continue 
in  use,  operation  over  the  defective  rail 
is  not  permitted  until  — 

(1)  The  rail  is  replaced;  or 

(2)  The  remedial  action  prescribed  in 
the  table  is  initiated — 


Defect 


Length  of  defect  (inch) 


More  than 


But  not 
more  than 


Percent  of  rail  head  cross- 
sectional  area  weakened 
by  defect 


Less  than 


Bui  not  less 


It  defective  rail  is  not  re- 
placed, take  the  remedial 
action  prescnt)ed  in  note 


Transverse  fissure „ 

— -"1 

70 

100 

5 

70 

100 

5 

70 

100 

5 

25 

B. 

A2. 

A. 

Comoound  fissure „ 

70 
100 

8. 

~ 

A2. 
A 

Detail  fracture 

25 
80 

c. 

Engine  bum  fracture  „ 

D. 

I  Mr>t> 


hH 
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REMEDIAL  ACTION— Continued 


Detect 


Length  of  defect  (ifx:h) 


More  than 


But  not 
more  than 


Percent  of  rail  head  cross- 
sectional  area  weakened 
by  defect 


Less  than 


But  not  less 
than 


If  defective  rail  is  not  re- 
placed, take  the  remedial 
action  prescribed  in  note 


Defective  wekj 


Honzontal  split  head  . 

Vertical  split  head 

Split  web 

Piped  rail  

Head  web  separation 
Bolt  hole  crack  


Broken  base  .... 

Ordinary  break 
Damaged  rail  ... 
Flattened  rail  ... 


1  

2  

4 

V)  

'A ....... 

1  

VA 

(')  

1 

6  

Depth>%and 
Length  >  8  


100 


80 
100 


0) 


n 


1 


V) 
6 


D 


A2  and  E  and  H. 

A  or  E  and  H. 

HandF. 

landG. 

B. 

A. 

HandF. 

HandG. 

B. 

A. 

D. 

A  or  E  and  I. 

AorE. 

D. 

H. 


(M  Break  out  in  rail  head. 


Notes: 

A.  Assign  f>erson  designated  under 
§  213.305  to  visually  supervise  each 
operation  over  defective  rail. 

A2.  Assign  person  designated  under 
§  213.305  to  make  visual  inspection.  That 
person  may  authorize  operation  to  continue 
without  visual  supervision  at  a  maximum  of 
10  mph  for  up  to  24  hours  prior  to  another 
such  visual  inspection  or  replacement  or 
repair  of  the  rail. 

B.  Limit  operating  speed  over  defective  rail 
to  that  as  authorized  by  a  person  designated 
under  §  2l3.305{a)(l)(i)  or  (ii).  The  operating 
speed  cannot  be  over  30  mph. 

C.  Apply  joint  bars  bolted  only  through  the 
outermost  holes  to  defect  within  20  days  after 
it  is  determined  to  continue  the  track  in  use. 
Limit  operating  spieed  over  defective  rail  to 
30  mph  until  angle  bars  are  applied: 
thereafter,  limit  speed  to  50  mph.  When  a 
search  for  internal  rail  defects  is  conducted 
under  §  213.339  and  defects  are  discovered 
which  require  remedial  action  C,  the 
operating  speed  shall  be  limited  to  50  mph, 
for  a  period  not  to  exceed  4  days.  If  the 
defective  rail  has  not  been  removed  from  the 
track  or  a  permanent  repair  made  within  4 
days  of  the  discovery,  limit  operating  speed 
over  the  defective  rail  to  30  mph  until  joint 
bars  are  applied;  thereafter.  limit  speed  to  50 
mph. 

D.  Apply  joint  bars  bolted  only  through  the 
outermost  holes  to  defect  within  10  days  after 
it  is  determined  to  continue  the  track  in  use. 
Limit  operating  speed  over  the  defective  rail 
to  30  mph  or  less  as  authorized  by  a  person 
designated  under  §  213.305(a)(l](i)  or  (ii) 
until  angle  bars  are  applied:  thereafter,  limit 
speed  to  50  mph. 

E.  Apply  joint  bars  to  defect  and  bolt  in 
accordance  with  §  213.351(d)  and  (e). 

F.  Inspect  rail  90  days  after  it  is  determined 
to  continue  the  track  in  use. 

C.  Inspect  rail  30  days  after  it  is 
determined  to  continue  the  track  in  use. 


H.  Limit  operating  speed  over  defective  rail 
to  50  mph. 

L  Limit  operating  speed  over  defective  rail 
to  30  mph. 

(b)  As  used  in  this  section — 

(1)  Transverse  Fissure  means  a 
progressive  crosswise  fracture  starting 
from  a  crystalline  center  or  nucleus 
inside  the  head  bom  which  it  spreads 
outward  as  a  smooth,  bright,  or  dark, 
round  or  oval  surface  substantially  at  a 
right  angle  to  the  length  of  the  rail.  The 
distinguishing  features  of  a  transverse 
fissure  from  other  types  of  fractures  or 
defects  are  the  crystalline  center  or 
nucleus  and  the  nearly  smooth  surface 
of  the  development  which  surrounds  it. 

(2)  Compound  Fissure  means  a 
progressive  fracture  originating  in  a 
honzontal  split  bead  which  turns  up  or 
down  in  the  head  of  the  rail  as  a  smooth, 
bright,  or  dark  surface  progressing  until 
substantially  at  a  right  angle  to  the 
length  of  the  rail.  Compound  Assures 
require  examination  of  both  faces  of  the 
fracture  to  locate  the  horizontal  split 
head  from  which  they  originate. 

(3)  Horizontal  Split  Head  means  a 
horizontal  progressive  defect  originating 
inside  of  the  rail  head,  usually  one- 
quarter  inch  or  more  below  the  running 
surface  and  progressing  horizontally  in 
all  directions,  and  generally 
accompanied  by  a  flat  spot  on  the 
running  surface.  The  defect  appears  as 

a  crack  lengthwise  of  the  rail  when  it 
reaches  the  side  of  the  rail  head. 

(4)  Vertical  Split  Head  means  a 
vertical  split  through  or  near  the  middle 
of  the  head,  and  extending  into  or 
through  it.  A  crack  or  rust  streak  may 
show  under  the  head  close  to  the  web 


or  pieces  may  be  split  off  the  side  of  the 
head. 

(5)  Split  Web  means  a  lengthwise 
crack  along  the  side  of  the  web  and 
extending  into  or  through  it. 

(6)  Piped  Rail  means  a  vertical  split  in 
a  rail,  usually  in  the  web,  due  to  failure 
of  the  shrinkage  cavity  in  the  ingot  to 
unite  in  rolling. 

(7)  Broken  Base  means  any  break  in 
the  base  of  the  rail. 

(8)  Detail  Fracture  means  a 
progressive  fracture  originating  at  or 
near  the  surface  of  the  rail  head.  These 
fractures  should  not  be  confused  with 
transverse  fissures,  compound  fissures, 
or  other  defects  which  have  internal 
origins.  Detail  fractures  may  arise  from 
shelly  spots,  head  checks,  or  flaking. 

(9)  Engine  Bum  Fracture  means  a 
progressive  fracture  originating  in  spots 
where  driving  wheels  have  slipped  on 
top  of  the  rail  head.  In  developing 
downward  they  frequently  resemble  the 
compound  or  even  transverse  fissures 
with  which  they  should  not  be  confused 
or  classified. 

(10)  Ordinary  Break  means  a  partial  or 
complete  break  in  which  there  is  no  sign 
of  a  fissure,  and  in  which  none  of  the 
other  defects  described  in  this 
paragraph  (b)  are  found. 

(11)  Damaged  Rail  means  any  rail 
broken  or  injured  by  wrecks,  broken, 
flat,  or  unbalanced  wheels,  slipping,  or 
similar  causes. 

(12)  Flattened  Rail  means  a  short 
length  of  rail,  not  a  joint,  which  has 
flattened  out  across  the  width  of  the  rail 
head  to  a  depth  of  ^/s  inch  or  more 
below  the  rest  of  the  rail.  Flattened  rail 
occurrences  have  no  repetitive 
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regularity  and  thus  do  not  include 
corrugations,  and  have  no  apparent 
localized  cause  such  as  a  weld  or  engine 
bum.  Their  individual  length  is 
relatively  short,  as  compared  to  a 
condition  such  as  head  flow  on  the  low 
rail  of  curves. 

§  213.339    Inspection  of  rail  in  service. 

(a)  A  continuous  search  for  internal 
defects  must  be  made  of  all  rail  in  track 
at  least  twice  annually  with  not  less 
than  120  days  between  inspections. 

(b)  Inspection  equipment  must  be 
capable  of  detecting  defects  between 
joint  bars,  in  the  area  enclosed  by  joint 
bars. 

(c)  Each  defective  rail  must  be  marked 
with  a  highly  visible  marking  on  both 
sides  of  the  web  and  base. 

(d)  If  the  person  assigned  to  operate 
the  rail  defect  detection  equipment 
being  used  determines  that,  due  to  rail 
siu-face  conditions,  a  valid  search  for 
internal  defects  could  not  be  made  over 
a  particular  length  of  track,  the  test  on 
that  particular  length  of  track  cannot  be 
considered  as  a  search  for  internal 
defects  under  §  213.337(a). 

(e)  If  a  valid  search  for  internal  defects 
cannot  be  conducted  for  reasons 
described  in  paragraph  (d)  of  this 
section,  the  track  owner  shall,  before  the 
expiration  of  time  limits — 

(1)  Conduct  a  valid  search  for  internal 
defects; 

(2)  Reduce  operating  speed  to  a 
maximum  of  25  miles  per  hour  until 
such  time  as  a  valid  search  for  internal 
defects  can  be  made;  or 

(3)  Remove  the  rail  from  service. 

§  213.341    Initial  inspection  of  new  rail  and 
welds. 

The  frack  owner  shall  provide  for  the 
initial  inspection  of  newly 
manufactured  rail,  and  for  initial 
inspection  of  new  welds  made  in  either 
new  or  used  rail.  A  track  owner  may 
demonstrate  compliance  with  this 
section  by  providing  for: 

(a)  In-service  inspection — A 
scheduled  periodic  inspection  of  rail 
and  welds  that  have  been  placed  in 
service,  if  conducted  in  accordance  with 
the  provisions  of  §  213.339,  and  if 
conducted  not  later  than  90  days  after 
installation,  shall  constitute  compliance 
with  paragraphs  (b)  and  (c)  of  this 
section; 

(b)  Mill  inspection — A  continuous 
inspection  at  the  rail  manufacturer's 
mill  shall  constitute  compliance  with 
the  requirement  for  initiaJ  inspection  of 
new  rail,  provided  that  the  inspection 
equipment  meets  the  applicable 
requirements  specified  in  §213.339.  The 
track  owner  shall  obtain  a  copy  of  the 
manufacturer's  report  of  inspection  and 


retain  it  as  a  record  until  the  rail 
receives  its  first  scheduled  inspection 
under  §213.339; 

(c)  Welding  plant  insf>ection — A 
continuous  inspection  at  a  welding 
plant,  if  conducted  in  accordance  with 
the  provisions  of  paragraph  (b)  of  this 
section,  and  accompanied  by  a  plant 
operator's  report  of  inspection  which  is 
retained  as  a  record  by  the  track  owner, 
shall  constitute  compliance  with  the 
requirements  for  initial  inspection  of 
new  rail  and  plant  welds,  or  of  new 
plant  welds  made  in  used  rail;  and 

(d)  Inspection  of  field  welds — Initial 
inspection  of  new  field  welds,  either 
those  joining  the  ends  of  CWR  strings  or 
those  made  for  isolated  repairs,  shall  be 
conducted  not  less  than  one  day  and  not 
more  than  30  days  after  the  welds  have 
been  made.  The  initial  inspection  may 
be  conducted  by  means  of  portable  test 
equipment.  The  track  owner  shall  retain 
a  record  of  such  inspections  until  the 
welds  receive  thefr  first  scheduled 
inspection  under  §  213.339. 

(e)  Each  defective  rail  found  during 
inspections  conducted  under  paragraph 
(a)  or  (d)  of  this  section  must  be  marked 
with  highly  visible  markings  on  both 
sides  of  the  web  and  base  and  the 
remedial  action  as  appropriate  under 
§213.337  will  apply. 

$  21 3.343    Continuous  welded  rail  (CWR). 

Each  track  owner  with  track 
constructed  of  CWR  shall  have  in  effect 
written  procedures  which  address  the 
installation,  adjustment,  maintenance 
and  inspection  of  CWR,  and  a  training 
program  for  the  application  of  those 
procedures,  which  shall  be  submitted  to 
the  Federal  Railroad  Administration 
within  six  months  following  (the 
effective  date  of  the  final  rule].  FRA 
shall  review  each  plan  for  compliance 
with  the  following — 

(a)  Procedures  for  the  installation  and 
adjustment  of  CWR  which  include — 

(1)  Designation  of  a  desired  rail 
installation  temperature  range  for  the 
geographic  area  in  which  the  CWR  is 
located;  and 

(2)  Destressing  procedures/methods 
which  address  proper  attainment  of  the 
desired  rail  installation  temperature 
range  when  adjusting  CWR. 

(b)  Rail  anchoring  or  fastening 
requirements  that  will  provide  sufficient 
restraint  to  limit  longitudinal  rail  and 
crosstie  movement  to  the  extent 
practical,  and  specifically  addressing 
CWR  rail  anchoring  or  fastening 
patterns  on  bridges,  bridge  approaches, 
and  at  other  locations  where  possible 
longitudinal  rail  and  crosstie  movement 
associated  with  normally  expected 
train-induced  forces,  is  restricted. 


(c)  Procedures  which  specifically 
address  maintaining  a  desired  rail 
installatic^n  temperature  range  when 
cutting  CWR  including  rail  repairs,  in- 
track  welding,  and  in  conjunction  with 
adjustments  made  in  the  area  of  tight 
track,  a  track  buckle,  or  a  pull-apart. 
Rail  repair  practices  must  take  into 
consideration  existing  rail  temperature 
so  that — 

(1)  When  rail  is  removed,  the  length 
installed  shall  be  determined  by  taking 
into  consideration  the  existing  rail 
temperature  and  the  desired  rail 
installation  temperature  range;  and 

(2)  Under  no  circumstances  should 
rail  be  added  when  the  rail  temperature 
is  below  that  designated  by  paragraph 
(a)(1)  of  this  section,  without  provisions 
for  later  adjustment. 

(d)  Procedures  which  address  the 
monitoring  of  CWR  in  curved  track  for 
inward  shifts  of  alignment  toward  the 
center  of  the  curve  as  a  result  of 
disturbed  track. 

(e)  Procedures  which  control  train 
speed  on  CWR  track  when — 

(1)  Maintenance  work,  track 
rehabilitation,  track  construction,  or  any 
other  event  occurs  which  disturbs  the 
roadbed  or  ballast  section  and  reduces 
the  lateral  and/or  longitudinal 
resistance  of  the  frack:  and 

(2)  In  formulating  the  procedures 
under  this  paragraph  (e),  the  track 
owner  must — 

(i)  Determine  the  speed  required,  and 
the  duration  and  subsequent  removal  of 
any  speed  resfriction  based  on  the 
restoration  of  the  ballast,  along  with 
sufficient  ballast  re-consolidation  to 
stabilize  the  track  to  a  level  that  can 
accommodate  expected  train-induced 
forces.  Ballast  re-consolidation  can  be 
achieved  through  either  the  passage  of 
frain  tonnage  or  mechanical 
stabilization  procedures,  or  both;  and 

(ii)  Take  into  consideration  the  type  of 
crossties  used. 

(f)  Procedures  which  prescribe  when 
physical  track  inspections  are  to  be 
performed  to  detect  buckling  prone 
conditions  in  CWR  track.  At  a 
minimum,  these  procedures  shall 
address  inspecting  frack  to  identify — 

(1)  Locations  where  tight  or  kinky  rail 
conditions  are  likely  to  occur; 

(2)  Locations  where  track  work  of  the 
nature  described  in  paragraph  {e)(l)  of 
this  section  have  recently  been 
performed:  and 

(3)  In  formulating  the  procedures 
under  this  paragraph  (f).  the  track  owner 
shall— 

(i)  Specify  the  timing  of  the 
inspection;  and 

(ii)  Specify  the  appropriate  remedial 
actions  to  be  taken  when  buckling  prone 
conditions  are  found. 
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(g)  The  track  owner  shall  have  in 
effect  a  comprehensive  training  program 
for  the  application  of  these  virriften  CWR 
procedures,  with  provisions  for  periodic 
re-training,  for  those  individuals 
designated  under  §  213.305(c)  of  this 
part  as  qualified  to  supervise  the 
installation,  adjustment,  and 
maintenance  of  CWR  track  and  to 
perform  inspections  of  CWR  track. 

(h)  The  track  owner  shall  prescribe 
recordkeeping  requirements  necessary 
to  provide  an  adequate  history  of  track 
constructed  with  CWR.  At  a  minimum, 
these  records  must  include: 

(1)  Rail  temperature,  location  and  date 
of  CWR  installations.  This  record  shall 
be  retained  for  at  least  one  year;  and 

(2)  A  record  of  any  CWR  installation 
or  maintenance  work  that  does  not 
conform  with  the  written  procedures. 
Such  record  must  include  the  location 
of  the  rail  and  be  maintained  until  the 
CWR  is  brought  into  conformance  with 
such  procedures. 

(i)  As  used  in  this  section  — 

(1)  Adjusting/Destressing  means  the 
procedure  by  which  a  rail's  temperature 
is  re-adjusted  to  the  desired  value.  It 
typically  consists  of  cutting  the  rail  and 
removing  rail  anchoring  devices,  which 
provides  for  the  necessary  expansion 
and  contraction,  and  then  re-assembling 
the  track. 

(2)  Buckling  Incident  means  the 
formation  of  a  lateral  mis-alignment 
sufficient  in  magnitude  to  constitute  a 
deviation  of  5  inches  measured  wnth  a 
62-foot  chord.  These  normally  occur 
when  rail  temperatures  are  relatively 
high  and  are  caused  by  high 
longitudinal  compressive  forces. 

(3)  Continuous  Welded  Rail  (CWR) 
means  rail  that  has  been  welded 
together  into  lengths  exceeding  400  feet. 

(4)  Desired  Rail  Installation 
Temperature  Range  means  the  rail 
temperature  range,  within  a  specific 
geographical  area,  at  which  forces  in 
CWR  should  not  cause  a  track  buckle  in 
extreme  heat,  or  a  pull-apart  during 
extreme  cold  weather. 

(5)  Disturbed  Track  means  the 
disturbance  of  the  roadbed  or  ballast 
section,  as  a  result  of  track  maintenance 
or  any  other  event,  which  reduces  the 
lateral  and/or  longitudinal  resistance  of 
the  track. 

(6)  Mechanical  Stabilization  means  a 
type  of  procedure  used  to  restore  track 
resistance  to  disturbed  track  following 
certain  maintenance  operations.  This 
procedure  may  incorporate  dynamic 
track  stabilizers  or  ballast  consolidators. 
which  are  units  of  work  equipment  that 
are  used  as  a  substitute  for  the 
stabilization  action  provided  by  the 
passage  of  tonnage  trains. 


(7)  Rail  Anchors  means  those  devices 
which  are  attached  to  the  rail  and  bear 
against  the  side  of  the  crosstie  to  control 
longitudinal  rail  movement.  Certain 
types  of  rail  fasteners  also  act  as  rail 
anchors  and  control  longitudinal  rail 
movement  by  exerting  a  downward 
clamping  force  on  the  upper  surface  of 
the  rail  base. 

(8)  Rail  Temperature  means  the 
temperature  of  the  rail,  measured  with 
a  rail  thermometer. 

(9)  Tight/Kinky  Rail  means  CWR 
which  exhibits  minute  alignment 
irregularities  which  indicate  that  the  rail 
is  in  a  considerable  amount  of 
compression. 

(10)  Train-induced  Forces  means  the 
vertical,  longitudinal,  and  lateral 
dynamic  forces  which  are  generated 
during  train  movement  and  which  can 
contribute  to  the  buckling  potential. 

(11)  Track  Lateral  Resistance  means 
the  resistance  provided  to  the  rail/ 
crosstie  structure  against  lateral 
displacement. 

(12)  Track  Longitudinal  Resistance 
means  the  resistance  provided  by  the 
rail  anchors/rail  fasteners  and  the 
ballast  section  to  the  rail/crosstie 
structure  against  longitudinal 
displacement. 

§  213.345    Vehicle  qualification  testing. 

(a)  All  rolling  stock  types  must  be 
qualified  for  operation  for  their 
intended  track  classes  in  order  to 
demonstrate  that  the  vehicle  dynamic 
response  to  track  alignment  and 
geometry  variations  are  within 
acceptable  limits  to  assure  safe 
operation.  Rolling  stock  operating  in 
class  6  within  one  year  prior  to  the 
promulgation  of  this  subpart  shall  be 
considered  as  being  successfully 
qualified  for  class  6  track  and  vehicles 
presently  operating  at  class  7  speeds  by 
reason  of  conditional  waivers  shall  be 
considered  as  qualified  for  class  7. 

(b)  The  qualification  testing  will 
insure  that  the  equipment  will  not 
exceed  the  vehicle/track  performance 
safety  limits  specified  in  §  213.333  at 
any  speed  less  than  10  mph  above  the 
proposed  maximum  operating  speed. 

(c)  To  obtain  the  test  data  necessary 
to  support  the  analysis  required  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  track  owner  shall  have  a  test  plan 
which  shall  consider  the  operating 
practices  and  conditions,  signal  system, 
road  crossings  and  trains  on  adjacent 
tracks  during  testing.  The  track  owner 
shall  establish  a  target  maximum  testing 
speed  (at  least  10  mph  above  the 
maximum  proposed  operating  speed) 
and  target  test  and  operating  conditions 
and  conduct  a  test  program  sufficient  to 
evaluate  the  operating  limits  of  the  track 


and  equipment.  The  test  program  shall 
demonstrate  vehicle  dynamic  response 
as  speeds  are  incrementally  increased 
from  acceptable  class  6  limits  to  the 
target  maximum  test  speeds.  The  test 
shall  be  suspended  at  that  speed  where 
any  of  the  vehicle/track  performance 
limits  in  §  213.333  are  exceeded. 

(d)  At  the  end  of  the  test,  when 
maximum  safe  operating  speed  is 
known  along  with  permissible  levels  of 
cant  deficiency,  an  additional  run  will 
be  made  with  the  subject  equipment 
over  the  entire  route  proposed  for 
revenue  service  at  the  speeds  the 
railroad  will  request  FRA  to  approve  for 
such  service  and  a  second  run  again  at 
10  mph  above  this  speed.  A  report  of  the 
test  procedures  and  results  shall  be 
submitted  to  FRA  upon  the  completions 
of  the  tests.  The  test  report  shall  include 
the  design  flange  angle  of  the  equipment 
which  shall  be  used  for  the 
determination  of  the  lateral  to  vertical 
wheel  load  safety  limit  for  the  track/ 
vehicle  performance  measurements 
required  per  §  213.333(k). 

(e)  As  part  of  the  submittal  required 
in  paragraph  (d)  of  the  section,  the 
operator  will  include  an  analysis  and 
description  of  the  signal  system  and 
operating  practices  to  govern  operations 
in  classes  7.  8  and  9.  This  statement  will 
include  a  statement  of  sufficiency  in 
these  areas  for  the  class  of  operation. 

(f)  Based  on  test  results  and 
submissions,  FRA  will  approve  a 
maximum  train  speed  and  value  of  cant 
deficiency  for  revenue  service. 

§  213.347    Automotive  or  railroad 
crossings  at  grade. 

(a)  No  at-grade  (level)  crossings, 
public  or  private,  or  rigid  railroad 
crossings  at-grade  may  coexist  with 
class  8  and  9  track. 

fb)  If  train  operation  is  projected  at 
class  7  speed  for  a  track  segment  that 
will  include  rail-highway  grade 
crossings,  the  track  owner  shall  submit 
for  FRA 's  approval  a  complete 
description  of  the  proposed  warning/ 
barrier  system  to  address  the  protection 
of  highway  traffic  and  high  speed  trains. 

§  213.349    Rail  end  mismatch. 

Any  mismatch  of  rails  at  joints  may 
not  be  more  than  that  prescribed  by  the 
following  table — 
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Any  mismatch 
of  rails  at  joints 

may  not  be 
more  than  the 

following 

Class  of  track 

On  the 

On  the 

tread 
of  the 

gage 
^of 

rail 

the  rail 

ends 

ends 

(inch) 

(inch) 

Class  6,  7.  8  and  9  

'A 

'A 

§213.351    Rail  Joints. 

(a)  Each  rail  joint,  insulated  joint,  and 
compromise  joint  must  be  of  a 
structurally  sound  design  and 
dimensions  for  the  rail  on  which  it  is 
applied. 

(b)  If  a  joint  bar  is  cracked,  broken,  or 
because  of  wear  allows  excessive 
vertical  movement  of  either  rail  when 
all  bolts  are  tight,  it  must  be  replaced. 

(c)  If  a  joint  oar  is  cracked  or  broken 
between  the  middle  two  bolt  boles  it 
must  be  replaced. 

(d)  Each  rail  must  be  bolted  with  at 
least  two  bolts  at  each  joint. 

(e)  Each  joint  bar  must  be  held  in 
position  by  track  bolts  tightened  to 
allow  the  joint  bar  to  firmly  support  the 
abutting  rail  ends  and  to  aUow 
longitudinal  movement  of  the  rail  in  the 
joint  to  accommodate  expansion  and 
contraction  due  to  temperature 
variations.  When  no-slip,  joint-to-rail 
contact  exists  by  design,  the 
requirements  of  this  section  do  not 
apply.  Those  locations,  when  over  400 
feet  long,  are  considered  to  be 
continuous  welded  rail  track  and  must 
meet  all  the  requirements  for 
continuous  welded  rail  track  prescribed 
in  this  subpart. 

(f)  No  rau  shall  have  a  bolt  hole  which 
is  torch  cut  or  burned. 

(g)  No  joint  bar  shall  be  reconfigured 
by  torch  cutting. 

§213.352    Torch  cut  rail 

(a)  Except  as  a  temporary  repair  in 
emergency  situations  no  rail  having  a 
torch  cut  end  shall  be  used.  When  a  rail 
end  is  torch  cut  in  emergency  situations, 
speed  over  that  rail  must  not  exceed  the 
maximum  allowable  for  Class  2  track. 
For  existing  torch  cut  rail  ends  the 
following  shall  apply — 

(1)  Wiuiin  six  months  of  [the  effective 
date  of  the  final  rule],  all  torch  cut  rail 
ends  in  Class  6  track  must  be  removed. 

(2)  For  class  7,  8,  and  9  track,  speeds 
shall  be  reduced  to  class  6  until  the 
torch  cut  rail  is  replaced. 

(b)  Following  the  expiration  of  the 
time  limits  specified  in  paragraph  a  of 
this  section,  any  torch  cut  rail  end  not 
removed  must  be  removed  within  30 
days  of  discovery.  Speed  over  that  rail 


must  not  exceed  the  maximum 
allowable  for  Class  2  track  imtil 
removed. 

§  21 3.353    Turnouts  and  crossovers, 
generally. 

(a)  In  turnouts  and  track  crossings,  the 
fastenings  must  be  intact  and 
maintained  so  as  to  keep  the 
components  securely  in  place.  Also, 
each  switch,  frog,  and  guard  rail  must  be 
kept  free  of  obstructions  that  may 
interfere  with  the  passage  of  wheels. 
Use  of  rigid  rail  crossings  at  grade  is 
limited  per  §213.347. 

(b)  Track  must  be  equipped  with  rail 
anchoring  through  and  on  each  side  of 
track  crossings  and  turnouts,  to  restrain 
rail  movement  affecting  the  {xisition  of 
switch  points  and  frogs.  Elastic  fasteners 
designed  to  restrict  longitudinal  rail 
movement  are  considered  rail 
anchoring. 

(c)  Each  flangeway  at  turnouts  and 
track  crossings  must  be  at  least  1  Vz 
inches  wide. 

(d)  For  ail  turnouts  and  crossovers, 
the  track  owner  shall  prepare  an 
inspection  and  maintenance  Guidebook 
for  use  by  railroad  employees  which 
shall  be  submitted  to  the  Federal 
Railroad  Administration.  The 
Guidebook  shall  contain  at  a 
minimiirn — 

(1)  Inspection  frequency  and 
methodology  including  limiting 
measurement  values  for  all  components 
subject  to  wear  or  requiring  adjustment. 

(2)  Maintenance  techniques. 

(e)  Each  hand  operated  switch  must 
be  equipped  with  a  redundant  operating 
mechanism  for  maintaining  the  security 
of  switch  point  position. 

§213.355    Frog  guard  rails  and  guard 
faces:  oaoa 

The  guard  check  and  gtiard  face  gages 
in  frogs  must  be  within  the  limits 
prescribed  in  the  following  table  — 


Class  of  track 

Guard 
check 
gage,3 
may  not 
be  less 
than 

Guard 

face 

gage.* 

may  not 

be  more 

than 

Class  6  track  

4'  6W 
4'  6  W 
4'  6W 

4'  6W 

4' 5" 

Class  7  track 

4' 5" 

Class  8  track  ....: 

4' 5" 

Class  9  track 

4' 5" 

^A  line  along  that  skle  of  the  flangeway 
which  is  nearer  to  the  center  of  the  track  and 
at  the  same  elevation  as  the  gage  line. 

2  A  line  %  inch  betow  the  top  of  the  center 
line  of  the  head  of  the  runnmg  rail,  or  cor- 
responding location  of  the  tread  portion  of  the 
track  structure. 

3  The  distance  between  the  gage  line  of  a 
frog  to  the  guard  line'  of  its  guard  rail  or 
guarding  face,  measured  across  the  track  at 
right  armies  to  the  gage  line. 


*  The  distance  tjetween  guard  lines ' ,  meas- 
ured across  the  track  at  nght  angles  to  the 
gage  line 

§213.357    Derails. 

(a)  All  industrial  or  other  sidetracks 
connecting  with  classes  7,  8  and  9  main 
tracks  shall  be  equipped  with 
functioning  derails  of  the  correct  size 
and  type  unless  railroad  equipment  on 
the  track,  because  of  grade 
characteristics  cannot  move  to  foul  the 
main  track. 

(h)  Each  derail  must  be  clearly  visible. 
When  in  a  locked  position  a  derail  must 
be  free  of  any  lost  motion  which  would 
prevent  it  from  performing  its  intended 
function. 

(c)  Each  derail  must  be  maintained  to 
function  as  intended. 

(d)  Each  derail  must  be  properly 
installed  for  the  rail  to  which  it  is 
applied. 

(e)  If  a  track  protected  by  a  derail  is 
occupied  by  standing  railroad  rolling 
stock,  the  derail  shall  be  in  derailing 
position. 

(f)  Each  derail  shall  be  interlocked 
with  the  signal  system  so  as  to  produce 
a  maximally  restrictive  signal  aspect  if 
the  device  is  not  deployed  in  a 
completely  functional  position. 

§213.369    Track  stmness. 

(a)  Track  shall  have  a  sufficient 
vertical  strength  to  withstand  the 
maximujn  vehicle  loads  generated  at 
maximum  permissible  train  speeds,  cant 
deficiencies  and  surface  defects.  For 
purposes  of  this  section,  vertical  track 
strength  is  defined  as  the  track  capacity 
to  constrain  vertical  deformations  so 
that  the  track  shall  return  following 
maximum  load  to  a  configuration  in 
compliance  with  the  track  performance 
and  geometry  requirements  of  this 
subpart. 

(b)  Track  shall  have  sufficient  lateral 
strength  to  withstand  the  maximum 
thermal  and  vehicle  loads  generated  at 
maximum  permissible  train  speeds,  cant 
deficiencies  and  lateral  alignment 
defects.  For  purposes  of  this  section 
lateral  track  strength  is  defined  as  the 
track  capacity  to  constrain  lateral 
deformations  so  that  track  shall  rettim 
following  maximum  load  to  a 
configuration  in  compliance  with  the 
track  performance  and  geometry 
requirements  of  this  subpart. 

§213.361    Right  of  Way 

The  track  owner  in  class  8  and  9  shall 
submit  a  barrier  plan,  termed  a  "right- 
of-way  plan."  to  the  Federal  Railroad 
Administration  for  approval.  At  a 
minimum,  the  plan  will  contain 
provisions  in  areas  of  demonstrated 
need  for  the  prevention  of- 

(a)  Vandalism: 
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(b)  Launching  of  objects  from 
overhead  bridges  or  structures  into  the 
path  of  trains;  and 

(c)  Intrusion  of  vehicles  frt>m  adjacent 
rights  of  way. 

§213.365    Visual  inspections. 

(a)  All  track  must  be  visually 
inspected  in  accordance  with  the 
schedule  prescribed  in  paragraph  (c)  of 
this  section  by  a  person  designated 
under  §213.305. 

(b)  Each  inspection  must  be  made  on 
foot  or  by  riding  over  the  track  in  a 
vehicle  at  a  speed  that  allows  the  person 
making  the  inspection  to  visually 
inspect  the  track  structure  for 
compliance  with  this  part.  However, 
mechanical,  electrical,  and  other  track 
inspection  devices  may  be  used  to 
supplement  visual  inspection.  If  a 
vehicle  is  used  for  visual  inspection,  the 
speed  of  the  vehicle  may  not  be  more 
than  5  miles  per  hour  when  passing 
over  track  crossings  and  turnouts, 
otherwise,  the  inspection  vehicle  speed 
shall  be  at  the  sole  discretion  of  the 
inspector,  based  on  track  conditions  and 
inspection  requirements.  When  riding 
over  the  track  in  a  vehicle,  the 
inspection  will  be  subject  to  the 
following  conditions — 

(1)  One  inspector  in  a  vehicle  may 
inspect  up  to  two  tracks  at  one  time 
provided  that  the  inspector's  visibility 
remains  unobstructed  by  any  cause  and 
that  the  second  track  is  not  centered 
more  than  30  feet  from  the  track  upon 
which  the  inspector  is  riding; 

(2)  Two  inspectors  in  one  vehicle  may 
inspect  up  to  four  tracks  at  a  time 
provided  that  the  inspector's  visibility 
remains  uno'ostructed  by  any  cause  and 
that  each  track  being  inspected  is 
centered  within  39  feet  from  the  track 
upon  which  the  inspectors  are  riding; 

(3)  Each  main  track  is  actually 
traversed  by  the  vehicle  or  inspected  on 
foot  at  least  once  every  two  weeks,  and 
each  siding  is  actually  traversed  by  the 
vehicle  or  inspected  on  foot  at  least 
once  every  month.  On  high  density 
commuter  railroad  lines  where  track 
time  does  not  permit  an  on  track  vehicle 
inspection,  and  where  track  centers  are 
15  foot  or  less,  the  requirements  of  this 
paragraph  (b)(3)  will  not  apply;  and 

(4)  Track  inspection  records  must 
indicate  which  track(s)  are  traversed  by 
the  vehicle  or  inspected  on  foot  as 
outlined  in  paragraph  (b)(3)  of  this 
section. 

(c)  Each  track  inspection  must  be 
made  in  accordance  with  the  following 
schedule — 


Class  of  track 

Required  frequency 

6,  7,  and  8 

9  

Twice  weekly  with  at  least  2 
calendar-day's  interval  tje- 
tween  inspections. 

Three  times  per  week. 

(d)  If  the  person  making  the 
inspection  finds  a  deviation  frxim  the 
requirements  of  this  part,  the  person 
shall  immediately  initiate  remedial 
action. 

(e)  Each  turnout  and  crossover  must 
be  inspected  on  foot  at  least  weekly.  The 
inspection  must  be  in  accordance  with 
the  Guidebook  required  under 
§213.353. 

(f)  In  track  classes  8  and  9,  if  no  train 
traffic  operates  for  a  period  of  8  hours, 
a  train  shall  be  operated  at  a  speed  not 
to  exceed  100  miles  per  hour  over  the 
track  before  the  resumption  of 
operations  at  the  maximum  authorized 
speed. 

§  21 3.367    Special  inspections. 

In  the  event  of  fire,  flood,  severe 
storm,  temp)eratiire  extremes  or  other 
occurrence  which  might  have  damaged 
track  structure,  a  special  inspection 
must  be  made  of  the  track  involved  as 
soon  as  possible  after  the  occurrence. 

§  21 3.369    Inspection  records. 

(a)  Each  owner  of  track  to  which  this 
part  applies  shall  keep  a  record  of  each 
inspection  required  to  be  performed  on 
that  track  under  this  subpart. 

(b)  Except  as  provided  in  paragraph 
(e)  of  this  section,  each  record  of  an 
inspection  under  §  213.365  shall  be 
prepared  on  the  day  the  inspection  is 
made  and  signed  by  the  person  making 
the  inspection.  Records  must  specify  the 
track  inspected,  date  of  inspection, 
location  and  nature  of  any  deviation 
from  the  requirements  of  this  part,  and 
the  remedial  action  taken  by  the  person 
making  the  inspection.  The  owner  shall 
designate  the  location(s)  where  each 
original  record  shall  be  maintained  for 
at  least  one  year  after  the  inspection 
covered  by  die  record.  The  owner  shall 
also  designate  one  location,  within  100 
miles  of  each  state  in  which  they 
conduct  operations,  where  copies  of 
record  which  apply  to  those  operations 
are  either  maintained  or  can  be  viewed 
following  10  days  notice  by  the  Federal 
Railroad  Administration. 

(c)  Rail  inspection  records  must 
specify  the  date  of  inspection,  the 
location  and  natiire  of  any  internal 
defects  found,  the  remedial  action  taken 
and  the  date  thereof,  and  the  location  of 
any  intervals  of  track  not  tested  per 

§  213.339(d).  The  owner  shall  retain  a 
rail  inspection  record  for  at  least  two 


years  after  the  inspection  and  for  one 
year  after  remedial  action  is  taken. 

(d)  Each  owner  required  to  keep 
inspection  records  under  this  section 
shall  make  those  records  available  for 
inspection  and  copying  by  the  Federal 
Railroad  Administrator. 

(e)  For  purposes  of  compliance  with 
the  requirements  of  this  section,  an 
owner  of  track  may  maintain  and 
transfer  records  through  electronic 
transmission,  storage,  and  retrieval 
provided  that — 

(1)  The  electronic  system  be  designed 
such  that  the  integrity  of  each  record 
maintained  through  appropriate  levels 
of  security  such  as  recognition  of  an 
electronic  signature,  or  other  means, 
which  uniquely  identify  the  initiating 
person  as  the  author  of  that  record.  No 
two  persons  shall  have  the  same 
electronic  identity; 

(2)  The  electronic  storage  of  each 
record  must  be  initiated  by  the  person 
making  the  inspection  widiin  24  hours    '• 
following  the  completion  of  that 
inspection; 

(3)  The  electronic  system  must  ensure 
that  each  record  cannot  be  modified  in 
any  way,  or  replaced,  once  the  record  is 
transmitted  and  stored; 

(4)  Any  amendment  to  a  record  must 
be  electronically  stored  apart  from  the 
record  which  it  amends.  Each 
amendment  to  a  record  must  be 
uniquely  identified  as  to  thfe  person 
making  the  amendment; 

(5)  The  electronic  system  must 
provide  for  the  maintenance  of 
inspection  records  as  originally 
submitted  without  corruption  or  loss  of 
data;  and 

(6)  Paper  copies  of  electronic  records 
and  amendments  to  those  records,  that 
may  be  necessary  to  document 
compliance  with  this  part,  must  be 
made  available  for  inspection  and 
copying  by  the  FRA  and  track  inspectors 
responsible  under  §  213.305.  Such  paper 
copies  shall  be  made  available  to  the 
track  inspectors  and  at  the  locations 
specified  in  paragraph  (b)  of  this 
section. 

(7)  Track  inspection  records  shall  be 
kept  available  to  persons  who 
performed  the  inspection  and  to  persons 
performing  subsequent  inspections. 

(f)  Each  Track/Vehicle  Performance 
record  required  under  §213.333  (g),  and 
(m)  shall  be  made  available  for 
inspection  and  copying  by  the  FRA  at 
the  locations  specified  in  paragraph  (b) 
of  this  section. 

Appendix  A  to  Part  213 — Maximum 
Allowable  Curving  Speeds 


Table  i  .—Three  Inches  Unbalance 


Degree  of  curvature 


0''30'  . 

o°4(y  . 

0°50'  . 

roc  . 

1°15'  . 

rsc  . 

1*45'  . 

2*^)0'  . 

2015'  . 

2«30'  . 

2«45'  . 

S-OC  . 

3"15'  . 

S-SC  . 

3'45'  . 

4»00'  . 

4''30'  .. 

S-OC  .. 

5*30'  ., 

e-ocy  .. 

6°30'  ., 

7°00'  .. 

a'DC  .. 

9°00'  .. 
ICOC 
ll'OC 
12°0C 


Elevation  of  outer  rail  (inches) 


'A 


^'/^ 


2i>fe 


3^/2 


4'/fe 


93 
80 
72 
66 
59 
54 
50 
46 
44 
41 
40 
38 
36 
35 
34 
33 
31 
29 
28 
27 
26 
25 
23 
22 
21 
20 
19 


100 
87 
78 
71 
63 
58 
54 
50 
47 
45 
43 
41 
39 
38 
37 
35 
33 
32 
30 
29 
28 
27 
25 
24 
22 
21 
20 


Maximum  alkwable  operating  speed  (mph; 

107 

113 

120 

125 

131 

136  1   141 

146 

93 

98 

103 

109 

113 

118 

122 

127 

83 

88 

93 

97 

101 

106 

110 

113 

76 

80 

85 

89 

93 

96 

100 

104 

68 

72 

76 

79 

83 

86 

89 

93 

62 

66 

69 

72 

76 

79 

82 

85 

57 

61 

64 

67 

70 

73 

76 

78 

54 

57 

60 

63 

66 

68 

71 

73 

50 

54 

56 

59 

62 

64 

67 

69 

48 

51 

54 

56 

59 

61 

63 

66 

46 

48 

51 

54 

56 

58 

60 

62 

44 

46 

49 

51 

54 

56 

58 

60 

42 

45 

47 

49 

51 

54 

56 

57 

40 

43 

45 

47 

50 

52 

54 

55 

39 

41 

44 

46 

48 

50 

52 

54 

38 

40 

42 

44 

46 

48 

50 

52 

36 

38 

40 

42 

44 

45 

47 

49 

34 

36 

38 

40 

41 

43 

46 

46 

32 

34 

36 

38 

40 

41 

43 

44 

31 

33 

35 

36 

38 

39 

41 

42 

30 

31 

33 

35 

36 

38 

39 

41 

29 

30 

32 

34 

35 

36 

38 

39 

27 

28 

30 

31 

33 

34 

35 

37 

25 

27 

28 

30 

31 

32 

33 

35 

24 

25 

27 

28 

29 

31 

32 

33 

23 

24 

26 

27 

28 

29 

30 

31 

22 

23 

24 

26 

27 

28 

29 

30 

151 
131 
117 
107 
96 
87 
81 
76 
71 
68 
65 
62 
59 
57 
55 
54 
50 
48 
46 
44 
42 
40 
38 
36 
34 
32 
31 


156 
135 
121 
110 
99 
90 
83 
78 
74 
70 
66 
64 
61 
59 
57 
55 
52 
49 
47 
45 
43 
42 
39 
37 
35 
33 
32 


Table  2.— Four  Inches  Unbalance 


Degree  of  cur- 
vature 


O'SO' 
0°40' 
0°50' 
rOO' 
l-IS' 
1''30' 

r45', 

2*00' 

2-15' 

2°30' 

2''45' 

S-'OO' 

3''15' 

3°30' 

3''45' 

4''00'   , 

4°30'  , 

S-OO' 

5''30' 

e'OC 

6»30'  , 

7'>00'  . 

S'OO'   , 

g-'oc  . 

10°00' 
11°00' 
12-00' 


Elevation  of  outer  rail  (inches) 


'A 


1'yfe 


2'/2 


3'A 


4'A 


5'/fe 


Maucimun 


107 

113 

120 

125 

131 

93 

98 

104 

109 

113 

83 

88 

93 

97 

101 

76 

80 

85 

89 

93 

68 

72 

76 

79 

83 

62 

65 

68 

72 

76 

57 

61 

64 

67 

70 

53 

57 

60 

63 

65 

SO 

S3 

56 

59 

62 

48 

51 

53 

56 

59 

46 

48 

51 

53 

56 

44 

46 

49 

51 

53 

42 

44 

47 

49 

51 

40 

43 

45 

47 

49 

39 

41 

44 

46 

48 

38 

40 

42 

44 

46 

36 

38 

40 

42 

44 

34 

36 

38 

40 

41 

32 

34 

36 

38 

39 

31 

33 

35 

36 

38 

30 

31 

33 

35 

36 

29 

30 

32 

34 

35 

27 

28 

30 

31 

33 

25 

27 

28 

30 

31 

24 

25 

27 

28 

29 

23 

24 

25 

27 

28 

22 

23 

24 

26 

27 

allowable 

136 
118 
106 

96 

86 

79 

73 

68 

64 

61 

58 

56 

53 

52 

50 

48 

45 

43 

41 

39 

38 

36 

34 

32 

30 

29 

28 


operating 

141 
122 
110 
100 

89 

82 

76 

71 

67 

63 

60 

58 

55 

53 

52 

50 

47 

45 

43 

41 

39 

38 

35 

33 

32 

30 

29 


speed 

146 
127 
113 
104 
93 
85 
78 
73 
69 
65 
62 
60 
57 
55 
53 
52 
49 
46 
44 
42 
41 
39 
37 
35 
33 
31 
30 


(mph) 

151 
131 
117 
107 
96 
87 
81 
76 
71 
68 
64 
62 
59 
57 
55 
53 
50 
48 
46 
44 
42 
40 
38 
36 
34 
32 
31 


156 

160 

165 

169 

135 

139 

143 

146 

121 

124 

128 

131 

110 

113 

116 

120 

99 

101 

104 

107 

90 

93 

95 

98 

83 

86 

88 

90 

78 

80 

82 

85 

73 

76 

78 

80 

70 

72 

74 

76 

66 

68 

70 

72 

64 

65 

67 

69 

61 

63 

65 

66 

59 

61 

62 

64 

57 

59 

60 

62 

55 

57 

58 

60 

52 

53 

55 

56 

49 

51 

52 

53 

47 

48 

50 

51 

45 

46 

48 

49 

43 

44 

46 

47 

42 

43 

44 

45 

39 

40 

41 

42 

37 

38 

39 

40 

35 

36 

37 

38 

33 

34 

35 

36 

32 

33 

34 

35 

& 


160 
139 
124 
113 
101 
93 
86 
80 
76 
72 
£8 
66 
63 
61 
59 
57 
54 
41 
48 
46 
45 
43 
40 
38 
36 
34 
33 
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APPENDIX  B  TO  Part  121  3.— Schedule  of  Civil  Penalties  ^ 


Section 


Sutjpart  A — General: 

21 3.4(a)  Excepted  track  ^  

21 3.4<b)  Excepted  track  ^  

21 3.4(c)  Excepted  track  ^ 

2 1 3  4(d)  Excepted  track 

2134(6) 

1  Excepted  track • 

2  Excepted  track 

3  Excepted  track 

213  7  Designation  of  qualified  persons  to  supervise  certain  renewals  and  inspect  track 
213.9  classes  or  track: 

Operating  speed  limits ~ 

213  1 1  Restoratiop  or  renewal  of  track  under  traffk:  conditkMis  . — - 

2' 3  ^3  Measunng  track  not  under  load • 

SuDpart  B — Roadbed 

21 3  33  Drainage  — ■ 

213  37  Vegetation  — - 

Subpart  C — Track  geometry: 

213  53  Gage    

213  55  Almement  

213  57  Curves  elevation  and  speed  limitations 

213  59  Elevation  of  curved  track,  runoff -" 

2'  3  63  Track  surface - 

Sut)part  D — Track  surface 

2 1 3  1 03  Ballast,  general  - 

213.109  Crossties 

(a)  Matenai  used 

(b)  Distnbution  of  ties  '■ ■ 

(c)  Sufficient  number  of  nondefective  ties » 

(d)  Joint  ties  ~ 

213.1 13  Defective  rails  — - — — 

213  115  Rail  end  mismatch  — 

21 3  1 2 1  (a)  Rail  jomts  - 


21 3,121  (b)  Ran  jomts 
213  121(c)  Rail  jOmts 
213.121(d)  Rail  joints 
213.121(6)  Rail  loints 
213.121(f)  Rail  joints  . 
213.121(g)  Rail  joints 
213,123  Tie  plates  .... 
213,127  Track  spikes 


213,133  Turnouts  and  track  crossings  generally  

213.135  Switches 

(a)  Througti  (g)  

(h)  Chipped  or  worn  points 

213.137  Frogs  

213.139  Spring  rail  frogs  

213  141  Seif-guardru  frogs  

213  143  Frog  guard  rails  and  guard  faces;  gage 

Sutjpart  E— Track  appliances  and  track-related  devices: 

213  205  Derails       

Subpart  F— Inspection 

213  233  Track  inspections 

213  235  Switch  and  track  crossings  inspection 

213.237  Inspection  ot  rail   , 

213.239  Special  inspections  

213.241  Inspection  records  


Violation 


Willful  viola- 
tion 


S2,500 
2,500 
2.500 
2,500 

5,000  ' 
7,000 
7,000 
1,000 

2,500 
2,500 
1,000 

2.500 
1,000 

5,000 
5,000 
2,500 
2,500 
5.000 

2,500 


$5,000 
5,000 
5,000 
5,000 

7,500 
10,000 
10,000 

2,000 

5,000 
5,000 
2,000 

5.000 
2.000 

7.500 
7,500 
5,000 
5,000 
7.500 

5,000 


1 ,000  ' 

2,000 

2,500  ' 

5,000 

1,000 

2,000 

2,500 

5,000 

5,000 

7,500 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

5,000 

7,500 

2,500 

5,000 

2,500 

5,000 

2,500 

5,000 

5,000  ; 

7,500 

1,000 

2,000 

2,500  i 

5,000 

1,000  : 

2,000 

2,500 

5,000 

5,000  1 

7,500 

2,500 

5,000 

5,000  • 

7.500 

2,500 

5,000 

2,500 

5,000 

2,500  ' 

5,000 

2,000 

4,000 

2,000 

4,000 

2,500 

5.000 

2,500 

5,000 

1.000 

2.000 

'  A  penalty  may  be  assessed  against  an  indivklual  only  for  a  willful  vwlation.  Ttie  Administrator  reserves  the  right  to  assess  a  penalty  of  up  to 
$20,000  for  any  violation  where  circumstances  warrant.  See  49  CFR  Part  209.  Appendix  A 

^  In  addition  to  assessment  of  penalties  for  each  instance  of  noncompliance  with  the  requirements  identified  by  this  footnote,  track  segments 
designa'eo  as  excepted  track  that  are  or  become  ineligible  for  such  designation  by  virtue  of  noncompliance  with  any  of  the  requirements  to  which 
this  footnote  applies  are  subject  to  all  other  requirements  of  Part  212  until  such  noncompliance  is  remedied. 


Issued  in  Washington,  DC.  on  June  19, 
1997. 

Donald  M.  Itzkoff. 

Deputy  Administrator,  Federal  Railroad 
Administration. 

[FR  Doc  97-16663  Filed  7-2-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Small  Business  Innovation  Research 
Grants  Program  tor  Fiscal  Year  1998; 
Solicitation  of  Applications 

agency:  Cooperative  State  Research, 
Education  and  Extension  Service, 
USD  A. 
ACTION:  Notice  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
under  the  authority  of  the  Small 
Business  Innovation  Development  Act 
of  1982  (Pub.  L.  97-219),  as  amended 
(15  U.S.C.  638)  and  Section  630  of  the 
Act  making  appropriations  for 
Agriculture.  Rural  Development,  and 
Related  Agencies  programs  for  fiscal 
year  ending  September  30, 1987,  and  for 
other  purposes,  as  made  applicable  by 
Section  101(a)  of  Public  Law  Number 
99-591,  100  Stat.  3341,  the  U.S. 
Department  of  Agriculture  (USDA) 
expects  to  award  project  grants  for 
certain  areas  of  research  to  science- 
based  small  business  firms  through 
phase  I  of  its  Small  Business  Innovation 
Research  (SBIR)  Grants  Program. 
DATES:  All  phase  I  proposals  must  be 
received  at  USDA  by  September  4,  1997. 
Proposals  not  received  by  this  date  will 
be  returned  to  the  proposing 
organization  without  evaluation  or 
consideration  for  an  award,  with  the 
following  exceptions.  Proposals 
received  after  September  4, 1997,  will 
be  accepted  provided  they  are 
postmarked  (1)  September  3, 1997,  if 
sent  by  overnight  courier;  (2)  September 
2. 1997,  if  sent  by  priority  mail;  (3)  or 
August  28.  1997,  if  sent  by  regular  first 
class  mail. 

ADDRESSES:  All  proposals  must  be 
submitted  to  the  following  address: 
Proposal  Services  Unit,  Grants 
Management  Branch,  Office  of 
Extramural  Programs,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture,  STOP  2245.  1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250-2245. 

Note:  The  address  for  hand-delivered 
proposals  or  proposals  submitted  using  an 
express  mail  or  overnight  courier  service  is: 


Proposal  Services  Unit,  Grants  . 

Management  Branch,  Office  of 
Extramural  Programs,  Cooperative 
State  Research,  Education,  and 
Extension  Service.  U.S.  Department  of 
Agriculture,  Room  303,  Aerospace 
Center,  901  D  Street,  S.W., 
Washington,  D.C.  20024,  Telephone: 
(202) 401-5048. 
FOR  FURTHER  INFORMATION  CONTACT:  Or 
Charles  F.  Cleland;  Director.  SBIR 
Program;  Cooperative  State  Research, 
Education,  and  Extension  Service;  U.S. 
Department  of  Agriculture;  STOP  2243; 
1400  Independence  Avenue,  S.W.; 
Washington.  D.C.  20250-2243. 
Telephone:  (202)  401-4002.  Facsimile: 
(202) 401-6070. 

SUPPLEMENTARY  INFORMATION:  This 
program  will  be  administered  by  the 
Competitive  Research  Grants  and 
Awards  Management,  Cooperative  State 
Research,  Education,  and  Extension 
Service.  Firms  with  strong  scientific 
research  capabilities  in  the  topic  areas 
listed  below  are  encouraged  to 
participate.  Objectives  of  the  three- 
phase  program  include  stimulating 
technological  innovation  in  the  private 
sector,  strengthening  the  role  of  small 
businesses  in  meeting  Federal  research 
and  development  needs,  increasing 
private  sector  commercialization  of 
innovations  derived  from  USDA- 
supported  research  and  development 
efforts,  and  fostering  and  encouraging 
participation  of  women-owned  and 
socially  and  economically 
disadvantaged  small  business  concerns 
in  technological  innovation. 

The  total  amount  expected  to  be 
available  for  phase  I  of  the  SBIR 
Program  in  fiscal  year  1998  is 
approximately  $4,000,000.  The 
solicitation  is  being  announced  to  allow 
adequate  time  for  potential  recipients  to 
prepare  and  submit  applications  by  the 
closing  date  of  September  4,  1997.  The 
research  to  be  supported  is  in  the 
following  topic  areas: 

1.  Forests  and  Related  Resources 

2.  Plant  Production  and  Protection 

3.  Animal  Production  and  Protection 

4.  Air,  Water  and  Soils 

5.  Food  Science  and  Nutrition 

6.  Rural  and  Community  Development 

7.  Aquaculture 

8.  Industrial  Applications 


9.  Marketing  and  Trade 

The  award  of  any  grants  under  the 
provisions  of  this  solicitation  is  subject 
to  the  availability  of  appropriations. 

This  program  is  subject  to  the 
provisions  found  at  7  CFR  Part  3403,  as 
amended  by  61  FR  25366.  May  20.  1996. 
and  62  FR  26168,  May  12.  1997.  These 
provisions  set  forth  procedures  to  be 
followed  when  submitting  grant 
proposals,  rules  governing  the 
evaluation  of  proposals  and  the 
awarding  of  grants,  and  regulations 
relating  to  the  post-award 
administration  of  grant  projects.  In 
addition.  USDA  Uniform  Federal 
Assistance  Regulations.  (7  CFR  Part 
3015),  Governmentwide  Debarment  and 
Suspension  (Non-procurement)  and 
Governmentwide  Requirements  for 
Drug-free  Workplace  (Grants)  (7  CFR 
Part  3017,  as  amended  by  61  FR  250), 
New  Restrictions  on  Lobbying  (7  CFR 
Part  3018),  and  Managing  Federal  Credit 
Programs  (7  CFR  Part  3)  apply  to  this 
program.  Copies  of  7  CFR  Part  3403,  7 
CFR  Part  3015.  7  CFR  Part  3017,  7  CFR 
Part  3018.  and  7  CFR  Part  3  may  be 
obtained  by  writing  or  calling  the  office 
indicated  below. 

The  solicitation,  which  contains 
research  topic  descriptions  and  detailed 
instructions  on  how  to  apply,  may  be 
obtained  by  writing  or  calling  the  office 
indicated  below.  Please  note  that 
applicants  who  submitted  SBIR 
proposals  for  fiscal  year  1997  or  who 
have  recently  requested  placement  on 
the  list  for  fiscal  year  1998  will 
automatically  receive  a  copy  of  the 
fiscal  year  1998  solicitation. 

Proposal  Services  Unit,  Grants 
Management  Branch,  Office  of 
Extramural  Programs,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agricuhure,  STOP  2245.  1400 
Independence  Avenue.  S.W., 
Washington.  D.C.  20250-2245, 
Telephone:  (202)  401-5048. 
Done  at  Washington,  D.C.  this  27th  day  of 

June  1997. 

B.H.  Robinson. 

Administrator,  Cooperative  State  Fesearch, 

Education,  and  Extension  Service. 

[FR  Doc.  97-17428  Filed  7-2-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Parts  201  and  202 
[Docket  No.  FR-4242-P-01J 
RIN  2502^094 

Tltte  I  Property  Improvement  and 
Manufactured  Home  Loan  Insurance 
Programs 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
ACTION:  Proposed  rule. 

summary:  This  rule  proposes  to  amend 
HUD's  regulations  for  the  Title  I 
Property  Improvement  program.  In  this 
rule.  HUD  proposes  to  eliminate  the 
portion  of  the  program  through  which 
sellers,  contractors,  or  suppliers  of 
goods  or  services  assist  borrowers  in 
preparing  credit  applications  or 
otherwise  obtaining  Title  I  property 
improvement  loans  from  HUD-insured 
lenders.  Property  improvement  loans 
would  still,  however,  be  available 
directly  from  lenders.  HUD  anticipates 
that  this  proposed  rule  will  end  the 
abuses  and  excessive  claims  that  HUD 
has  experienced  in  the  dealer  loan 
portion  of  the  Title  I  Property 
Improvement  Loan  program.  HUD  is 
also  proposing  technical  and 
conforming  amendments  to  various 
sections  referring  to  "dealers"  or  "dealer 
loans"  to  clarify  that  they  apply  only  to 
the  manufactured  home  loan  program. 
DATES:  Comment  Ehie  Date:  September 
2.  1997. 

ADDRESSES:  HUD  invites  interested 
persons  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  the  General  Counsel, 
Department  of  Housing  and  Urban 
Development,  Room  10276,  451  Seventh 
Street.  S.W.,  Washington.  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  title.  A  copy 
of  each  communication  submitted  will 
be  available  for  pubUc  inspection  and 
copying  during  regular  business  hours 
at  the  above  address.  HUD  will  not 
accept  comments  sent  by  facsimile 
(FAX). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  VV.  Holman.  Acting  Director, 
Home  Mortgage  Insurance  Division, 
Department  of  Housing  and  Urban 
Development,  Room  9270,  451  Seventh 
Street.  S.W..  Washington,  DC  20410; 
telephone  (202)  708-2121.  This  number 
is  not  toll-free.  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  via  TTY  by  calh'ng  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339. 


SUPPLEMENTARY  INFORMATION: 
Background 

Under  section  2  of  title  I  of  the 
National  Housing  Act  (12  U.S.C.  1703) 
(the  Act),  HUD  insures  approved 
lenders  against  losses  sustained  as  a 
result  of  borrower  defaults  on  property 
improvement  loans  and  manufactured 
home  loans.  The  regulations 
implementing  the  Title  I  programs  are  in 
24  CFR  part  201.  The  regulations 
currently  provide  for  two  methods  of 
obtaining  a  Title  I  property 
improvement  loan.  The  borrower  may 
arrange  for  a  loan  directly  with  the    . 
lender  (a  direct  loan),  or  through  the 
intervention  or  assistance  of  a  dealer  (a 
dealer  loan),  such  as  a  seller,  a 
contractor,  or  a  supplier  of  goods  or 
services.  In  this  proposed  rule,  HUD 
seeks  to  amend  Uie  regulations  in  part 
201  to  eliminate  the  dealer  loan  process 
for  property  improvement  loans.  This 
proposed  rule  would  not,  however, 
affect  the  availability  of  Title  I  property 
improvement  loans  through  the  direct 
loan  process,  nor  would  it  affect  the 
process  through  which  borrowers  can 
obtain  Title  I  manufactured  home  loans. 

HUD's  decision  to  omit  dealers  from 
the  Title  I  Property  Improvement  Loan 
program  stems  from  a  long-standing 
concern  regarding  the  effectiveness  of, 
and  abuses  in,  the  Title  1  program.  As 
early  as  1986,  HUD's  Office  of  Inspector 
General  identified  significant  fraud  and 
abuse  in  the  program,  specifically 
relating  to  dealer-originated  loans.  In 
particular,  the  Inspector  General  noted  a 
high  percentage  of  borrowers  being 
taken  advantage  of  by  dealers/ 
contractors,  problems  with  approval  and 
supervision  of  dealers  by  lenders.'and 
luisatisfactory  underwriting  of  dealer 
originated  loans.  Lq  1993  and  1994, 
monitoring  reviews  by  HUD's  Quality 
Assurance  Division  of  major  Title  I 
lenders  revealed  extensive  dealer  fraud 
and  noncompliance  with  HUD 
requirements.  In  1994  the  Inspector 
General  recommended  termination  of 
the  entire  Title  I  program  because  of  the 
higher  risk  these  consumer  loans 
represent. 

Vvhile  HUD  believes  that  the  Title  I 
property  improvement  loans  fill  a  niche 
otherwise  unserved  by  either  public  or 
private  lending  products,  HUD  is 
concerned  with  the  need  to  minimize 
the  financial  liabibty  of  this  program.  In 
particular,  HUD  has  repeatedly 
addressed  the  issue  of  dealer 
participation  in  the  Title  I  Property 
Improvement  Loan  program.  HUD 
instituted  a  series  of  reforms  in  1985- 

1986  to  provide  for  improved  lender 
oversight  of  dealer  participation.  (See  50 
FR  43516.  43521;  October  25. 1985). 


HUD  again  amended  its  regulations  in 
1991  to  tighten  dealer  requirements  and 
lender  oversight  further  (56  FR  52414; 
October  18, 1991). 

Earlier  this  year.  HUD  again  reviewed 
dealer  participation  in  the  Title  I 
Property  Improvement  program.  HUD 
reviewed  245  complaints  filed  against 
dealers  since  December  1995.  Those 
complaints  reveal  many  of  the  same 
abuses  identified  by  the  Inspector 
General.  These  abuses  have  included 
deceptive  advertising  practices, 
fraudulent  certification  of  work 
completed,  failure  to  complete  specified 
improvements,  falsification  of 
docimients.  overpricing,  and  kickbacks. 

In  addition,  a  review  of  claim  rates 
reveals  a  consistently  higher  claim  rate, 
dating  back  to  1987,  for  dealer  loans  as 
compared  to  direct  loans.  HUD's 
analysis  of  the  loans  originated  in  1987- 
1994  shows  a  claim  rate  for  dealer  loans 
of  6.0  percent,  and  only  a  3.5  percent 
claim  rate  for  direct  loans.  When 
analysis  of  loan  performance  is  focused 
on  those  loans  outside  of  California 
(where  both  types  of  loans  have  a  very 
high  9.2  percent  claim  rate)  dealer  loans 
have  a  claim  rate  over  3  times  higher 
than  direct  loans.  The  dealer  loan  claim 
rate  is  5.5  percent,  compared  to  1.6 
percent  for  direct  loans. 

HUD  believes  that  the  elimination  of 
dealer  loans  from  the  Title  I  Property 
Improvement  Loan  program  is  an 
appropriate  step  to  protect  borrowers 
from  unscrupulous  business  practices, 
to  ensure  greater  accountability  in  the 
program,  and  to  reduce  program  claim 
rates.  HUD  notes  that  this  proposed  rule 
would  not  prevent  current  property 
improvement  dealers  from  continuing  to 
provide  goods  and  services  to  borrowers 
pursuant  to  the  program,  but  it  would 
require  direct  lender  approval  and 
supervision  of  the  Title  I  loan  that  funds 
these  goods  and  services. 

While  HUD  believes  that  the 
elimination  of  dealer  loans  from  the 
Title  I  Property  Improvement  Loan 
program  is  an  appropriate  step  to  take 
to  address  the  longstanding  problems 
withthe  dealer  loan  component  of  the 
program,  HUD  invites  comments  on 
ways  to  address  this  problem  other  than 
through  the  elimination  of  dealer  loans. 
HUD  requests  that  commenters  who 
submit  proposals  on  alternative  ways  to 
resolve  this  problem  specifically 
address  how  the  proposed  alternative 
would  address  the  systemic  flaws  and 
inherent  conflicts  of  interest  that 
ciirrently  exist  in  the  dealer  loan 
component  of  the  Title  I  Property 
Improvement  Loan  program. 
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Proposed  Amendments  to  Parts  201  and 
202 

This  rule  proposes  to  amend  the 
definitions  of  "Dealer"  and  "Dealer 
loan"  in  §  201.2  to  eliminate  the 
references  to  property  improvement 
loans,  thereby  limiting  dealers  and' 
dealer  loans  to  the  manufactured  home 
portion  of  the  Title  I  program.  This  rule 
would  also  remove  references  to 
property  improvement  dealer  loans  in 
§  201.26  regarding  conditions  for  loan 
disbursement,  in  §  201.27  regarding 
requirements  for  dealer  loans,  and  in 
§  201.40  regarding  postdisbursement 
loan  requirements  (such  as  completion 
certificates). 

In  order  to  strengthen  and  clarify  the 
prohibition  against  property 
improvement  dealer  loans,  however, 
this  proposed  rule  would  do  more  than 
simply  remove  references  to  such  loans 
from  the  regulations.  This  proposed  rule 
would  add  a  sentence  to  §  201.29 
regarding  ineligible  participants  to 
provide  that  property  improvement 
dealers  (including  contractors  or  their 
affiliates)  cannot  assist  borrowers  in 
obtaining  a  property  improvement  loan. 
This  proposed  rule  would  similarly  add 
a  new  paragraph  to  §  201.26  regarding 
conditions  for  loan  disbiirsement  to 
provide  that  the  lender  must  ensure  that 
any  contractor  used  to  perform  property 
improvement  work  must  not  have  had 
any  role  in  assisting  the  borrower  in 
obtaining  the  loan.  To  supplement  these 
new  provisions,  this  proposed  rule 
would  add  definitions  for  the  terms 
"Affiliate,"  "Contractor,"  and  "Property 
improvement  dealer." 

Tliis  rule  also  proposes  to  amend  24 
CFR  part  202  regarding  the  approval  of 
lending  institutions.  Part  202  estabUshes 
minimum  standards  and  requirements 
for  the  Secretary's  approval  of  lenders  to 
participate  in  the  Title  I  program.  The 
regulations  in  part  202  were  recently 
revised  as  part  of  HUD's  regulatory 
reinvention  efforts  (62  FR  20080;  April 
24,  1997).  Today's  rule  proposes  to 
amend  the  new  §§  202.6  and  202.7 
regarding  supervised  lenders  and 
nonsupervised  lenders  (respectively),  to 
provide  that  HUD-insured  lenders 
caimot  make  Title  I  property 
improvement  loans  through  the  dealer 
loan  process. 

Findings  and  Certifications 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  proposed  rule 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  issued 
by  the  President  on  September  30, 1993. 
Any  changes  made  in  this  proposed  rule 
subsequent  to  its  submission  to  OMB 


are  identified  in  the  docket  file,  which 
is  available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  Rules  Docket  Clerk.  Office  of  the 
General  Counsel,  Department  of 
Housing  and  Urban  Development,  Room 
10276.  451  Seventh  Street,  S.W., 
Washington,  DC  20410. 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  was 
made  in  accordance  with  HUD 
regulations  in  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  is 
available  for  public  inspection  during 
regular  business  hours  in  the  Office  of 
the  Rules  Docket  Clerk,  Office  of 
General  Counsel.  Department  of 
Housing  and  Urban  Development,  Room 
10276.  451  Seventh  Street,  S.W., 
Washington,  DC  20410. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
proposed  rule,  and  in  so  doing  certifies 
that  it  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  provisions 
of  this  proposed  rule  would  prevent 
dealers  from  assisting  borrowers  in 
preparing  credit  applications  or 
otherwise  obtaining  Title  I  property 
improvement  loans.  (The  provisions 
would  not  prevent  dealers  from 
providing  information  about  lenders 
that  participate  in  the  Title  I  property 
improvement  program.)  This  proposed 
rule  would  not.  however,  prevent 
dealers  from  continuing  to  provide 
goods  and  other  services  to  borrowers 
with  Title  I  property  improvement 
loans.  Additionally,  the  majority  of  the 
Title  I  property  improvement  dealer 
loans  involve  dealers  and  dealer  lenders 
that  are  not  small  entities  and.  therefore. 
HUD  does  not  anticipate  that  this 
proposed  rule  would,  if  implemented, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  HUD  recognizes, 
however,  that  the  uniform  application  of 
requirements  on  entities  of  differing 
sizes  often  places  a  disproportionate 
burden  on  small  entities.  Therefore, 
HUD  specifically  solicits  comments  as 
to  whether  this  proposed  rule  would 
significantly  impact  a  substantial 
number  of  small  entities,  and  as  to  any 
less  burdensome  alternatives. 

Executive  Order  12612.  Federalism 

The  General  Counsel,  as  the 
Designated  Official  under  section  6(a)  of 


Executive  Order  12612,  Federalism,  has 
determined  that  this  proposed  rule  will 
not  have  substantial  direct  effects  on 
States  or  their  political  subdivisions,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Specifically,  the 
requirements  of  this  proposed  rule  are 
directed  to  lenders  and  borrowers,  and 
will  not  impinge  upon  the  relationship 
between  the  Federal  Government  and 
State  and  local  governments.  As  a  result, 
this  proposed  rule  is  not  subject  to 
review  under  the  Order. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4; 
approved  March  22, 1995)  (UMRA)    . 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  proposed  rule  would  not 
imjKjse  any  Federal  mandates  on  any 
State,  local,  or  tribal  governments,  or  on 
the  private  sector,  within  the  meaning  of 
the  UMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are: 

14.110    Manufactured  Home  Loan 
Insurance — Financing  Purchase  of 
Manufactured  Homes  as  Principal 
Residences  of  Borrowers; 

14.142    Property  Improvement  Loan 
Insurance  for  Improving  AU  Existing 
Structures  and  Building  of  New 
Nonresidential  Structiu«s;  and 

14.162    Mortgage  Insurance — 
Combination  and  Manufactured  Home 
Lot  Loans. 

List  of  Subiects  ^  , 

24  CFR  Part  201 

Health  facilities.  Historic 
preservation.  Home  improvement,  Loan 
programs — housing  and  community 
development.  Manufactured  homes, 
Mortgage  insurance.  Reporting  and 
recordkeeping  requirements. 

24  CFR  Part  202 

Administrative  practice  and 
procedure,  Home  improvement, 
Manufactxu^  homes.  Mortgage 
insurtmce.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  in  chapter  II  of  title  24 
of  the  Code  of  Federal  Regiilations.  parts 
201  and  202  are  proposed  to  be 
amended  as  follows: 
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PART  201— TTrLE  I  PROPERTY 
IMPROVEMENT  AND  MANUFACTURED 
HOME  LOANS 

1  The  authority  citation  for  24  CFR 
part  201  is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1703;  42  U.S.C. 

3535(d). 

2.  Section  201.2  is  amended  by 
adding  new  definitions  of  "Affiliate", 
"Contractor'',  and  "Property 
improvement  dealer'',  in  alphabetical 
order;  and  by  revising  the  definitions  of 
"Dealer^'  and  "Dealer  loan":  to  read  as 
follows: 

{201.2    Definitions. 
•         •         •         •         * 

Affiliate.  Persons  are  affiliates  of  each 
other  if,  directly  or  indirectly,  either  one 
controls  or  has  the  power  to  control  the 
other,  or  a  third  person  controls  or  has 
the  power  to  control  both.  Indicia  of 
control  include,  but  are  not  limited  to: 
interlocking  management  or  ownership, 
identity  of  interests  among  fanuly 
members,  shared  facilities  and 
equipment,  common  use  of  employees, 
or  a  business  entity  organized  following 
the  suspension  or  debarment  of  a  person 
or  entity  that  has  the  same  or  similar 
management,  ownership,  or  principal 
employees  as  the  suspended,  debarred, 
ineligible,  or  voluntarily  excluded 
person. 
***** 

Contrartor  means  any  individual  or 
other  legal  entity  that  submits  offers  for, 
or  is  awarded,  or  reasonably  may  be 
expected  to  submit  offers  for  or  be 
awarded,  a  contract  to  perform 
improvement  work  pursuant  to  a 
property  improvement  loan  insured  in 
accordance  with  this  part.  As  used  in 
this  part,  the  term  "contractor"  includes 
any  affiliate  of  the  contractor. 

Dealer  means  any  individual  or  other 
legal  entity  that  engages  in  the  business 
of  manufactured  home  retail  sales.  All 
references  to  the  term  "dealer''  in  this 
part  apply  only  in  the  case  of 
manufactured  home  loans,  unless 
otherwise  specified  (see  definition  for 
"Property  improvement  dealer"  in  this 
section). 

Dealer  loan  means  a  manufactured 
home  loan  in  which  a  dealer,  having  a 
direct  or  indirect  financial  interest  in 
the  transaction  between  the  borrower 
and  the  lender,  assists  the  borrower  in 
preparing  the  credit  application  or 
otherwise  assists  the  borrower  in 
obtaining  the  loan  from  the  lender.  The 
lender  may  disburse  the  loan  proceeds 
solely  to  the  dealer  or  the  borrower,  or 
jointly  to  the  borrower  and  the  dealer  or 
other  parties  to  the  transaction. 


Property  improvement  dealer  means  a 
seller,  contractor,  or  supplier  of  goods  or 
services  for  property  improvement. 

*  *        •        *        » 

3.  Section  201.20  is  amended  by 
revising  paragraph  (b)(1)  to  read  as 
follows: 

§  201 .20    Property  improvement  loan 
eligibility. 

•  •        •        »        * 

(b)  Eligible  use  of  the  loan  proceeds. 
(1)  The  loan  proceeds  shall  be  used  only 
for  the  purposes  disclosed  in  the  loan 
application.  If  the  borrower  plans  to  use 
a  contractor  to  carry  out  the 
improvement  work,  the  lender  shall 
obtain  a  copy  of  a  proposal  or  contract 
that  describes  in  detail  the  work  to  be 
performed  and  the  estimated  or  actual 
cost.  If  the  borrower  plans  to  carry  out 
the  improvement  work  without  the 
sen.aces  of  a  contractor,  the  borrower 
shall  be  required  to  furnish  a  detailed 
written  description  of  the  work  to  be 
performed,  the  materials  to  be 
furnished,  and  their  estimated  cost. 
***** 

4.  Section  201.26  is  amended  by 
adding  a  new  paragraph  (a)(l)(iv);  by 
removing  paragraph  (a)(5);  by 
redesignating  paragraphs  (a)(6)  and 
(a)(7)  as  paragraphs  (a)(5)  and  (a)(6), 
respectively;  and  by  revising  newly 
redesignated  paragraph  (a)(5)(iii),  to 
read  as  follows: 

§  201 .26    Conditions  for  lo»i 
distHirsement 

(a)  *   *   * 

(D*  •  • 

(iv)  A  property  improvement  dealer 
(as  that  term  is  defined  in  §  201.2)  must 
not  have  had  any  role  in  procuring, 
directing,  or  influencing  the  origination 
of  the  loan  to  the  borrower.  This 
prohibition  does  not,  however,  restrict  a 
property  improvement  dealer  from 
providing  information  to  borrowers 
about  lenders  that  participate  in  the 
Title  I  Property  Improvement  Loan 
program. 

*  •        •        •        • 

(5)*  *  * 

(iii)  Constitutes  an  acknowledgement 
of  the  borrower's  postdisbursement 
obligation  to  furnish  a  completion 
certificate  and  to  permit  an  on-site 
inspection  by  the  lender  or  its  agent  in 
accordance  with  §§  201.40  (b)  and  (c). 

•  *        *        *        » 

5.  Section  201.27  is  amended  by 
revising  paragraphs  (a)(1)  and  {a)(7)  to 
read  as  follows: 

§  201 .27    Requirements  for  dealer  loans, 
(a)  Dealer  approval  and  super-vision. 
(1)  The  lender  may  approve  only  those 
dealers  that,  on  the  basis  of  experience 


and  information,  the  lender  considers  to 
be  reliable,  financially  responsible,  and 
qualified  to  perform  their  contractual 
obligations  to  borrowers  satisfactorily 
and  to  comply  with  the  requirements  of 
this  part.  In  no  case,  however,  may  the 
lender  approve  a  dealer  imless  the 
dealer  has  and  maintains  a  net  worth  of 
not  less  than  $50,000  in  assets 
acceptable  to  the  Secretary,  and  has 
demonstrated  business  experience  in 
manufactured  home  retail  sales. 
***** 

(7)  As  a  condition  of  dealer  approval 
(or  reapproval),  the  lender  may  require 
a  dealer  to  execute  a  written  agreement 
that,  if  requested  by  the  lender,  the 
dealer  will  resell  any  manufactiired 
home  repossessed  by  the  lender  under 
a  Title  I  insured  manufactured  home 
purchase  loan  approved  by  the  lender  as 
a  dealer  loan  involving  that  dealer. 
***** 

6.  Section  201.29  is  amended  by 
adding  a  sentence  to  the  end,  to  read  as 
follows: 

§201.29    ineligibie  participants. 

*   *   *  No  property  improvement 
dealer  (as  that  term  is  defined  in 
§  201.2)  is  eligible  or  permitted  to 
procuire,  direct,  or  influence  the 
origination  of  any  loan  by  a  lender 
under  this  part. 

7.  Section  201.40  is  amended  by 
revising  the  introductory  text  of 
paragraph  (b)(1),  by  revising  (b)(l)(iii), 
and  by  revising  paragraph  (c),  to  read  as 
follows: 

$201.40    Postdisbursement  loan 
requirements. 

***** 

(b)  Requirements  for  property 
improvemerrt  loans.  (1)  After  receiving 
the  proceeds  of  a  property  improvement 
loan,  and  after  the  work  is  completed  to 
the  borrower's  satisfaction,  the  borrower 
must  submit  a  completion  certificate  to 
the  lender,  on  a  HXJD-approved  form 
and  signed  by  the  borrower  under 
applicable  criminal  and  civil  penalties 
for  fraud  and  misrepresentation, 
certifying  that: 

•        •        *        *        • 

(iii)  The  borrower  has  not  obtained 
the  benefit  of  and  will  not  receive  any 
cash  payment,  rebate,  cash  bonus,  sales 
conunission,  or  anything  of  more  than 
nominal  value  from  any  property 
improvement  dealer  as  an  inducement 
for  the  consummation  of  the  loan 
transaction. 
***** 

(c)  Inspection  requirement  on 
property  improvement  loans.  The  lender 
or  its  agent  must  conduct  an  on-site 
inspection  on  any  property 


Federal  Register  /  Vol.  62,  No.  128  /  Thursday.  July  3.  1997  /  Proposed  Rules 


36197 


improvement  loan  for  which  the 
principal  obligation  is  $7,500  or  more, 
and  on  any  property  improvement  loan 
for  which  the  borrower  fails  to  submit 
a  completion  certificate  as  required 
under  paragraph  (b)  of  this  section.  The 
inspection  must  be  completed  within  60 
days  after  receipt  of  the  completion 
certificate,  or  as  soon  as  the  lender 
determines  that  the  borrower  is 
unwilling  to  cooperate  in  submitting  the 
completion  certificate.  The  purpose  of 
the  inspection  is  to  verify  the  eligibility 
of  the  improvements  and  whether  the 
work  has  been  completed.  If  the 
borrower  will  not  cooperate  in 
permitting  an  on-site  inspection,  the 
lender  must  report  this  fact  to  the 
Secretary. 


PART  202— APPROVAL  OF  LENDING 
INSTITUTIONS  AND  MORTGAGEES 

8.  The  authority  citation  for  24  CFR 
part  202  continues  to  read  as  follows; 

Authority:  12  U.S.C.  1703, 1709,  and 
1715b;  42  U.S.C.  3535(d). 


9.  Section  202.6  is  amended  by 
revising  paragraph  (a)  to  read  as  follows; 

§  202.6    Supervised  lenders  and 
mortgagees. 

(a)  Definition.  A  supervised  lender  or 
mortgagee  is  a  financial  institution  that 
is  a  member  of  the  Federal  Reserve 
System  or  an  institution  whose  accounts 
are  insured  by  the  Federal  Deposit 
Insurance  Corporation  or  the  National 
Credit  Union  Administration.  A 
supervised  mortgagee  may  submit 
applications  for  mortgage  insurance.  A 
supervised  lender  or  mortgagee  may 
originate,  purchase,  hold,  service,  or  sell 
loans  or  insured  mortgages, 
respectively.  Supervised  lenders  may 
not,  however,  originate  a  Title  I  property 
improvement  loan  if  the  origination  was 
procured,  directed,  or  influenced  by  a 
property  improvement  dealer  (as  that 
terra  is  defined  in  24  CFR  201.2). 
***** 

10.  Section  202.7  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§  202.7    Nonsupervised  lenders  W)d 
mortgagees. 

(a)  Definition.  A  nonsupervised  lender 
or  mortgagee  is  a  lending  institution  that 
has  as  its  principal  activity  the  lending 
or  investing  of  funds  in  real  estate 
mortgages,  consumer  installment  notes, 
or  similar  advances  of  credit,  or  the 
purchase  of  consumer  installment 
contracts,  and  that  is  not  approved 
under  any  other  section  of  this  part.  A 
nonsupervised  mortgagee  may  submit 
applications  for  mortgage  insurance.  A 
nonsupervised  lender  or  mortgagee  may 
originate,  purchase,  liold.  service,  or  sell 
insured  mortgages,  respectively. 
Nonsupervised  lenders  may  not. 
however,  originate  a  Title  I  property 
improvement  loan  if  the  origination  was 
procured,  directed,  or  influenced  by  a 
property  improvement  dealer  (as  that 
term  is  defined  in  24  CFR  201.2). 
***** 

Dated:  May  30.  1997. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  97-17402  Filed  7-2-97;  8:45  am) 

BILUNG  CODE  42ia-47-P 


Reader  Aids 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding         202-623-6227 
aids 

Laws 

For  additional  information  523-6227 

Presidential  Documents 

Executive  orders  and  proclamations  523-6227 

The  United  States  Government  Manual  523-6227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  _                 523-3187 

TDD  for  the  hearing  impaired  523-6229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers, 
Federal  Register  finding  aids,  and  list  of  documents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur.  The  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051-Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCLTMENTS  ON 
FILE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street,  N.W.,  Suite  700.  The  Fax-OnDemand 
telephone  number  is:  301-713-6905 


FEDERAL  REGISTER  PAGES  AND  DATES,  JULY 

35337-35658 1 

35659-35946 2 

35947-36198 3 


Federal  Register 

Vol.  62.  No.  128 
Thursday,  July  3,  1997 


CFR  PARTS  AFFECTED  DURING  JULY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LS.Ai,  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  utle. 


3  CFR 

Proclamations: 
6641  (See 

Proclamation 

7011) 35909 

6763  (See 

Proclamation 

7011) 35909 

701 1 35909 

Executive  Orders: 

13052 35659 

12852  (Amended  by 

EG  13053) 39945 

13053 39945 


5  CFR 

Proposed  Rules: 

880 


.35693 


7  CFR 

455 35661,  35662 

456 35666 

457 35662,  35666 

1137 35947 

Proposed  Rules: 

29 35452 

930 36020 

1011 36022 


10  CFR 

Proposed  Rules: 

430 

451 


.36024 
.36025 


11  CFR 

104 


.35670 


12  CFR 
902 


.35948 


13  CFR 
123 


.35337 


14  CFR 

39 35670,  35950.  3596* 

35953,  35956,  35957,  35959 

71 35894 

Proposed  Rules: 

39 35696  35698,  35700 

35702.  35704.  35706  35708. 
35709,  35711 

71 35713 

401 36027 

411 36027 

413 36027 

415 36027 

417.... 36027 

440 36028 


16  CFR 

601 

35586 

17  CFR 

239 

36338 

240 „ , 

35338 

249 

.„ 35338 

269 

35338 

20  CFR 

Proposed  Rules: 
702 

35715 

24  CFR 

Proposed  Rules: 
201 

36194 

202 

36194 

207 

35716 

251 ., 

252 .._ 

255 

35716 

...» 35716 

35716 

266 

35716 

950 

953 

35718 

, 35718 

955 

35718 

1000 

35718 

1003 

35718 

1005 

35718 

26  CFR 

1 „ 

54 

35673 

35904 

602 

35904 

Proposed  Rules, 
1.     

3575?  36755 

29  CFR 

2200 

35961 

2203 

2204 

..„ 35961 

35961 

2590 

35904 

4001 

35342 

30  CFR 

902 

3534? 

946     

Proposed  Rules: 
206 

._ 35964 

, 3603C 

32  CFR 

]  76 _ 

35343 

286 

36351 

33  CFR 

27 

35385 

100 35387. 

144 

35388.  35390 

35391 

35392 

15  CFR 
922 


.35338 


165 35392.  35393  35394 

35395  35396  35398 

335398  35399  35400 

35401.  35402  35403,  35406 


II 


Federal  Register  /  Vol.  62,  No.  128  /  Thursday.  July  3.  1997  /  Reader  Aids 


Federal  Register  /  Vol.  62.  No.  128  /  Thursday.  July  3.  1997  /  Reader  Aids 


Ul 


35680,  35968 
Proposed  Rules: 

84 36037 

117 35453 

34CFR 

222 35406 

685 35602 

37CFW 

201 35420 

202 35420 

203 35420 

38CFR 

1 35969 

3 35421,  35969,  35970 

9  35969 

21 35423 

Proposed  Ruin: 

19 36038 

21 „ 35454,  35464 

39CFR 

3001 35424 

40CFR 

52 ....35441,  35681 

81 35972 

180 35683 

300 35441,  35689.  35974 

721 35689,  35690 

Proposed  Rules: 

52 35756 

70 36039 

141 .: 36100 

142 36100 

180 35760 

186 - 35760 

45CFR 

146 35904 

148 35904 

46CFR 

109 » 35392 

159 35392 

160 - 35392 

199 35392 

47CFR 

64 35974 

48CFR 

Proposed  Rules: 

31 35900 

46 35900 

52 35900 

49  CFR 

1 002 35692 

1 1 80 ~ 35692 

Proposed  Rules: 

213     36138 

385 36039 

50  CFR 

tOO „.„„.««••...-.... .*io^w/ 

660 35450 

6^9   36018 

Proposed  Rules: 

1 7 35762 

265 36040 

500 35468 

622 35774 


REMINDERS 

The  items  In  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JULY  3,  1997 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  planning  purposes; 
designation  of  areas: 

New  Jersey;  correction; 
published  7-3-97 

Clean  Air  Act: 

Reformulated  gasoline 
program;  ozone 
nonattainment  area 
inclusion — 

Arizona;  published  6-3-97 

Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  published  7-3- 
97 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
aBarKkjned  mine  land 
reclamation  plan 
submissions: 

Virginia;  published  7-3-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 

Practice  and  procedure: 

Miscellaneous  amendments; 
published  7-3-97 

TRANSPORTATION 
DEPARTMEffT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Aerospace  Technologies  of 
Australia;  published  5-13- 
97 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Servicemen's  and  veterans' 
group  life  insurance; 
amendments;  published  7- 
3-97 

Disabilities  rating  schedule: 

Muscle  injunes;  published  6- 
3-97 


COMMENTS  DUE  NEXT 
V\^EEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlteting 
Service 

Cotton  research  and    . 

promotion  order: 

Imported  cotton  and  cotton 
content  of  imported 
products;  supplemental 
assessment  calculation; 
comments  due  by  7-7-97; 
published  6-6-97 
Limes  grown  in  Florida  and 

imported;  comments  due  by 

7-7-97;  published  6-4-97 
Mill<  marketing  orders: 

Tennessee  Valley; 
comments  due  by  7-10- 
97;  published  7-3-97 

Texas;  comments  due  by  7- 
11-97;  published  6-27-97 
Peaches  grown  in — 

Georgia;  comments  due  by 
7-7-97;  published  6-4-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Animal  welfare: 
Manne  mammals  and 
certain  other  regulated 
animals;  penmeter  fence 
requirements;  comments 
due  by  7-7-97;  published 
5-6-97 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
'         bison — 

Accredited-free  State 
status;  Wisconsin; 
comments  due  by  7-7- 
97;  published  5-7-97 

Plant-related  quarantine, 
foreign; 

Unroasted  coffee,  coffee 
berries  and  fruits,  etc.; 
importation  into  Hawaii 
and  Puerto  Rico; 
prohibition;  comments  due 
by  7-8-97,  published  5-9- 
97 

Plants-related  quarantine; 
foreign: 

Imported  plants  and  plant 
products — 
Potato  tutiers  from 

Bermuda  and  potato 

plants  from 

Newfoundland  et  al.; 

comments  due  by  7-7- 

97;  published  5-7-97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 


Rural  rental  housing 
assistance;  comments  due 
by  7-7-97;  published  5-7- 
97 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Rural  rental  housing 
assistance;  comments  due 
by  7-7-97;  published  5-7- 
97 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations 
Rural  rental  housing 
assistance;  comments  due 
by  7-7-97,  published  5-7- 
97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations 
Rural  rental  housing 
assistance;  comments  due 
by  7-7-97;  published  5-7- 

,,    97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atntospheric  Administration 

Fishery  conservation  and 
management: 
Magnuson  Act  Provisions, 
public  meetings; 
comments  due  by  7-8-97, 
published  6-12-97 
Permits: 
Manne  mammals,  comments 
due  by  7-7-97;  published 
6-6-97 
South  Atlantic  Fishery 
Management  Council;  public 
hearings;  comments  due  by 
7-11-97:  published  6-12-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Freedom  of  Information  Act; 
implementation:  comments 
due  by  7-7-97;  published  5- 
6-97 

Poison  prevention  packaging: 
Child-resistant  packaging 
requirements — 
Household  products 
containing  petroleum 
distillates  and  other 
hydrocartX)ns; 
comments  due  by  7-11- 
97;  published  4-28-97 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Affirmative  action  reform  in 
Federal  procurement; 
comments  due  by  7-8-97; 
published  5-9-97 
Freedom  of  Information  Act; 

implementation,  comments 


due  by  7-11-97:  published 
5--!  2-97 

Military  recrutting  anc  Reserve 
Officer  Training  Corps 
program  access  to 
institutions  of  higher 
education;  comments  due 
by  7-7-97,  published  4-8-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous. 

national  emission  standards 

Hazardous  air  pollutants  list; 
additions  and  deletions — 
Research  and 
development  facilities; 
comments  due  by  7-11- 
97.  published  6-ii-97 

Mineral  wool  proouction. 
comments  due  by  7-7-97, 
published  5-8-97 

Polymer  and  resin 
production  facilities  (Group 
IV):  comments  due  by  7- 
7-97,  published  6-6-97 

Woofl  furniture 
manufactunng  operations; 
wood  furniture  component 
definition,  comments  due 
by  7-9-97;  published  6-9- 
97 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States 
Alabama;  comments  due  by 

7-7-97.  published  5-6-97 
Anzona;  comments  due  by 

7-11-97;  published  6-11- 

97 

Illinois;  comments  due  by  7- 
9-97;  put>lished  6-9-97 

Louisiana,  comments  due  by 

7-9-97;  published  6-9-97 
Maryland;  comments  due  by 

7-7-97:  published  6-5-97 
Pennsylvania,  comments 

due  by  7-11-97,  publisneo 

6-11-97 
Air  quality  implementation 
plans,  vAv  approval  and 
promulgation,  vanous 
States;  air  quality  planning 
purposes;  designation  of 
areas 

Oregon,  comments  due  by 
7-9-97,  published  6-9-97 

Washington,  comments  due 
by  7-9-97;  published  6-9- 
97 
Clean  Air  Act: 
Special  exemptions — 
Virgin  Islands,  comments 
due  by  7-10-97: 
published  6-10-97 
Hazardous  waste 
Identification  and  listing — 
Petroleum  refining  process 
wastes;  land  disposal 
resfnctions  for  newty 
hazardous  wastes. 


IV 
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comment  period 
extension,  comments 
due  by  7-11-97, 
published  5-27-97 
Land  disposal  restrictions — 
Metal  wastes  and  mineral 
processing  wastes 
treatment  standards, 
etc   (Phase  IV); 
comments  due  by  7-11- 
97.  published  5-12-9T 
Pesticides;  tolerances  m  food. 
ammal  feeds,  and  raw 
agncuttural  commodities: 
(S)-hydroprene  biochemical 
pest  control  agent, 
comments  due  by  7-7-97; 
published  6-4-97 
Aminoethoxyvinytglycine. 
comments  due  by  7-7-97; 
published  5-7-97 
Bifenthnn,  comments  due  by 

7-7-97;  published  6-6-97 
Opuntia  lirxJheimen  etc., 
comments  due  by  7-7-97; 
published  5-7-97 
Superlund  program; 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  7-7-97,  published  6- 
4-97 
Toxic  chemical  release 
reporting;  communrty-right- 
to-Know — 

Dioxin  etc.;  comments 
due  by  7-7-97, 
published  5-7-97 
Water  pollution  control 
Water  quality  standards — 
Alaska;  arsenic  human 
health  cntena, 
withdrawal;  comments 
due  by  7-7-97; 
published  5-21-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Foreign  participation  In  U.S. 
telecommunications 
market;  eflective 
competitive  opportunities 
test  changes,  comments 
due  by  7-9-97;  published 
6-17-97 
Telecommunications  Act  of 
1996,  implementation — 
Guam  telephone  authority 
and  other  similany 
situated  earners  local 
exchange  earner; 
comments  due  by  7-7- 
97;  published  5-30-97 
Radio  stations,  table  of 
assignments. 
Idaho,  comments  due  by  7- 

7-97;  published  5-21-97 
Illinois  et  al.;  comments  due 
by  7-7-97;  published  5-21- 
97 


Minnesota;  comments  due 

by  7-7-97;  published  5-21- 

97 
Nevada;  comments  due  by 

7-7-97;  published  5-21-97 
Television  broadcasting: 
Local  marketing  agreements; 

terms  and  charactenstics; 

comments  due  by  7-8-97; 

published  6-23-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Affirmative  action  reform  in 
Federal  procurement; 
comments  due  by  7-8-97; 
published  5-9-97 
Federal  property  management: 
Federal  advisory  committee 
management,  comments 
due  by  7-10-97;  published 
6-10-97 
Utilization  and  disposal — 
Real  property  appraisals; 
reliability,  integnty,  and 
confidentiality; 
comments  due  by  7-7- 
97;  published  5-5-97 

HEALTH  AND  HUMAN      ^ 
SERVICES  DEPARTMENT 
Centers  for  Disease  Control 
and  Prevention 

Medicare.  Medicaid,  and 
clinical  laboratones 
improvement: 
Clinical  laboratory 

requirements;  effective 

dates  extension; 

comments  due  by  7-11- 

97;  published  5-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  additives. 
Adjuvants,  production  aids, 
and  sanitizers — 
N,N-bis(2-hydroxyethyl) 
dodecanamide; 
comments  due  by  7-10- 
97;  published  6-10-97 
Triisopropanol  amine; 
comments  due  by  7-7- 
97;  published  6-4-97 
Food  for  human  consumption: 
Food  iat)eling— 
Health  claims;  soluble 
fiber  from  certain  foods 
and  coronary  heart 
disease;  comments  due 
by  7-7-97;  published  5- 
22-97 
Nutnent  content  claim; 
use  of  term  >plus>  as 
synonym  for  >adde<&; 
comments  due  by  7-9- 
97;  published  6-9-97 
Medical  devices: 
Cigarettes  and  smokeless 
tobacco  products; 


restriction  of  sale  and 
distribution  to  protect 
children  and  adolescents 
Federal  preemption;  State 
and  local  government 
exemption  applications; 
comments  due  by  7-7- 
97;  published  6-23-97 
Electrode  lead  wires  and 
patient  cables; 
pertormance  standard; 
comments  due  by  7-8-97; 
published  5-9-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare,  Medicaid,  and 

clinical  laboratories 

improvement: 

Clinical  laboratory 
requirements;  effective 
dates  extension; 
comments  due  by  7-11- 
97;  published  5-12-97 
Medk:are: 

Individual  claims  under  Part 
A  or  B;  appeal 
procedures;  comments 
due  by  7-11-97;  published 
5-12-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Individual  health  insurance 
market  requirements; 
comments  due  by  7-7-97; 
published  4-8-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  development  block 
grants: 

New  York  small  cities 
program;  comments  due 
by  7-11-97,  published  6- 
11-97 
Public  and  Indian  housing: 
Admission  and  occupancy 
regulations;  Federal 
regulatory  review; 
comments  due  by  7-7-97; 
published  5-9-97 
Real  Estate  Settlement 
Procedures  Act: 
Employer  payments  to 
employees  who  make 
like-provider  reterrals; 
exemption  and  other 
amendments;  comments 
due  by  7-8-97;  published 
5-9-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kansas;  comments  due  by 
7-7-97;  published  6-4-97 
Kentucky;  comments  due  by 
7-7-97;  published  64-97 


North  Dakota;  comments 
due  by  7-7-97;  published 
6-5-97 

West  Virginia;  correction; 
comments  due  by  7-10- 
97;  published  6-23-97 
JUSTICE  DEPARTMENT 

Drug  Enforcement 
Administration 

Schedules  of  controlled 
substances: 
Fenfluramine;  comments 

due  by  7-7-97;  published 

5-6-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Affirmative  action  reform  in 
Federal  procurement; 
comments  due  by  7-8-97; 
published  5-9-97 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Qualification  requirements, 
general;  comments  due 
by  7-7-97;  published  6-5- 
97 
Federal  Employee  Travel 
Refomi  Act  of  1996; 
implementation; 
Location-based  pay 
entitlements;  official  duty 
station  determinations; 
comments  due  by  7-8-97; 
published  5-9-97 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Anchorage  regulations: 
California;  comments  due  by 
7-7-97;  published  5-5-97 
Vessel  inspection  alternatives; 
Streamlined  inspection 
program;  establishment; 
comments  due  by  7-7-97; 
published  4-8-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
7-7-97;  published  5-6-97 

Bombardier;  comments  due 

by  7-7-97;  published  5-28- 

97 
Fokker;  comments  due  by 

7-11-97;  published  5-30- 

97 
New  Piper  Aircraft,  Inc.; 

comments  due  by  7-10- 

97;  published  5-7-97 
Ainworthiness  standards: 
Special  conditions — 

McDonnell-IDouglas  model 
DC-9-31/-32  airplanes; 
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comments  due  by  7-7- 
97;  published  5-21-97 

Class  D  airspace;  comments 
due  by  7-7-97;  published  5- 
19-97 

Class  E  airspace;  comments 
due  by  7-7-97;  published  5- 
21-97 

VOR  Federal  ainways; 
comments  due  by  7-11-97; 
published  6-2-97 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 
Air  bag  depowering; 
anthropomorphic  test 
dummy  neck  flexion, 
extension,  and  tension 
measuring  requirements; 


comments  due  by  7-7- 
97;  published  5-20-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Rail  earners: 

Class  1  track  safety 
starxlards;  service 
obligations  over  excepted 
track;  comments  due  by 
7-7-97;  published  5-7-97 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Fireanns  Bureau 

~Akx)hol;  viticultural  area 
designations: 

Oavis  Mountains,  Jeff  Davis 
County,  TX;  comments 
due  by  7-7-97;  published 
5-6-97 


TREASURY  DEPARTMENT 
Community  Development 
Financial  Institutions  Fund 

Bank  enterprise  award 
program;  comments  due  by 
7-7-97;  published  3-7-97 
TREASURY  DEPARTMENT 
Customs  Service 
Financial  and  accounting 
procedures: 

Hartx)r  maintenance  fee. 
ports  subject  to;  list 
update;  comments  due  by 
7-7-97;  published  6-4-97 
TREASURY  DEPARTMENT 
Fiscal  Service 
Electronic  benefits  transfer; 
Financial  institutions 
designation  as  finanaal 
agents;  comments  due  by 
7-8-97;  published  5-9-97 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 


Group  health  plans;  access, 
portability,  and 
renewability  requirements; 
comments  due  by  7-7-97; 
published  4-8-97 

Group  health  plans;  health 
insurance  portability; 
comments  due  tjy  7-7-97; 
published  4-8-97 

VETERANS  AFFAIRS 
DEPARTMENT 

Loan  guaranty: 

Electronic  payment  of  all 
furvjing  fees;  comments 
diJe  by  7-7-97;  published 
5-7-97 

Loan  guaranty;  ."* 

Home  loans;  credit 
standards,  comments  due 
by  7-7-97;  published  5-7- 
87 
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PROPOSED  RULES 
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Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Forest  Service 

Air  Force  Department 
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Active  military  service  and  discharge  determinations: 
Civilian  flight  crew  and  aviation  ground  support 

employees  of  Braniff  Airways  serving  as  result  of 
contract  with  Air  Transport  Command  (2/26/1942-8/ 
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Army  Department 
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Privacy  Act: 
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Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

Census  Bureau 

PROPOSED  RULES 
Foreign  trade  statistics: 
Conditional  exemptions  for  filing  Shipper's  Export 
Declarations  (SED)  for  tools  of  trade,  36242-36243 

Commerce  Department 

See  Census  Bureau 
See  Foreign-Trade  Zones  Board 
See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
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Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  36257 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  36255-36257 

Consumer  Product  Safety  Commission 
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Meetings;  Sunshine  Act,  36261 
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Proposed  collection;  comment  request,  36261-36262 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 

Government  property,  36250-36251 
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Meetings: 
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President's  Security  Policy  Advisory  Board,  36263 

Drug  Enforcement  Administration 
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Employment  Standards  Administration 
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Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 
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Energy  Department 

See  Energy  Research  Office 
See  Federal  Energy  Regulatory  Commission 
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Accelerating  Cleanup:  Focus  on  2006;  discussion  draft; 
comment  request.  36271-36272 

Energy  Research  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Financial  assistance  programs — 
Partnerships  for  academic-industrial  research,  36272- 
36274 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
California,  36214-36216 
Kansas,  36212-36214 
PROPOSED  RULES 
Air  programs; 
Stratospheric  ozone  protection — 
Sale  of  halon  blends,  intentional  release  of  halon, 
technician  training,  and  disposal  of  halon  and 
halon-containing  equipment,  36428-36433 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
California,  36249-36250 
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Meetings: 
Clean  Air  Act  Advisory  Committee,  36278-36279 
Endocrine  Disruptors  Screening  and  Testing  Advisory 
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policy.  36424-36425 
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Premanu  fact  are  exemption  approvals,  36282-36283 
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See  Management  and  Budget  Office 

Federal  Aviation  Administration 
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Proposed  collection;  comment  request,  36330 
Meetings: 

Aviation  Security  Advisory  Committee,  36331 
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Bell  Operating  Companies;  non-accounting 
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Nondiscriminatory  advertising  requirements,  etc. — 
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Federal  Emergency  Management  Agency 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  36289 
Grants  and  cooperative  agreements;  availability,  etc.: 
Disaster  assistance;  hazard  mitigation  program,  36289- 
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36290 

Federal  Energy  Regulatory  Commission 
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Federal  Highway  Administration 
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Federal  Maritime  Commission 
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Complaints  filed: 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  946 

[Docket  No.  FV97-946-1  RR] 

Irish  Potatoes  Grown  in  Washington: 
Amended  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  without  change,  the 
provisions  of  an  interim  final  rule 
which  decreased  the  assessment  rate 
established  for  the  State  of  Washington 
Potato  Committee  (Committee)  under 
Marketing  Order  No.  946  for  the  1997- 
98  and  subsequent  fiscal  periods.  The 
Committee  is  responsible  for  local 
administration  of  the  marketing  order 
which  regulates  the  handling  of  Irish 
potatoes  grown  in  Washington. 
Authorization  to  assess  potato  handlers 
enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
EFFECTIVE  DATE:  July  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  Sue  Clark,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456.  room  2525-S,  Washington, 
DC  20090-6456;  telephone  202-720- 
2491,  FAX  202-720-5698,  or  Dennis  L 
West,  Northwest  Marketing  Field  Office, 
Fruit  and  Vegetable  Division,  AMS, 
USDA,  Green-Wyatt  Federal  Building, 
room  369,  1220  Southwest  Third 
Avenue,  Portland,  OR  97204;  telephone 
503-326-2724;  FAX  503-326-7440. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Qrder  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
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2525-S,  Washington,  DC  20090-6456; 
telephone  202-720-2491:  FAX  202- 
720-5698.  * 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  113  and  Order  No.  946,  both  as 
amended  (7  CFR  part  946)  regulating  the 
handling  of  Irish  potatoes  grown  in 
Washington,  hereinafter  referred  to  as 
the  "order."  The  marketing  agreement 
and  order  are  effective  vmder  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Washington  potato  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  potatoes 
beginning  July  1,  1997,  and  continuing 
until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  for 
the  1997-98  and  subsequent  fiscal 
periods  from  $0,003  to  S0.002  per 
hundredweight. 

The  Washington  potato  marketing 
order  provides  authority  for  the 


Committee,  with  the  approval  of  the 
Department,  to  formulate  an  annual 
budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers ' 
of  Washington  potatoes.  They  are 
familiar  with  the  Committee's  needs  and 
with  the  costs  for  goods  and  services  in 
their  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1996-97  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  the  Department  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
indefinitely  unless  modified, 
suspended,  or  terminated  by  the 
Secretary  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  information 
available  to  the  Secretary. 

The  Committee  met  on  February  7, 
1997,  and  unanimously  recommended 
1997-98  expenditures  of  S44. 400  and  an 
assessment  rate  of  $0,002  per 
hundredweight  of  potatoes.  In 
comparison,  last  year's  budgeted 
expenditures  were  $42,500.  The 
assessment  rate  of  $0,002  is  $0,001  less 
than  the  rate  currently  in  effect.  As  the 
Committee's  reserve  exceeds  the  amount 
authorized  in  the  order  of  two  fiscal 
periods'  operational  expenses,  the 
Committee  voted  to  lower  its  assessment 
rate  and  use  more  of  the  reserve  to  cover 
its  expenses.  The  Committee  discussed 
alternatives  to  this  rule,  including 
alternative  expenditure  levels,  but 
recommended  that  the  major 
expenditures  for  the  1997-98  fiscal 
period  should  include  $18,800  for  an 
agreement  with  the  Washington  State 
Potato  Commission  to  provide 
miscellaneous  services  to  the  Committee 
and  $6,000  for  compliance  audits. 
Budgeted  expenses  for  these  items  in 
1996-97  were  $17,400  and  $6,000, 
respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  Washington  potatoes. 
Potato  shipments  for  the  year,  are 
estimated  at  10,000,000  hundredweight, 
which  should  provide  $20,000  in 
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assessment  income.  Income  derived 
from  handler  assessments,  along  with 
funds  from  the  Committee's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
will  be  kept  within  the  maximum 
permitted  by  the  order. 

An  interim  final  rule  regarding  this 
action  was  published  in  the  April  14, 
1997,  issue  of  the  Federal  Register  (62 
FR  18021).  That  rule  provided  a  30-day 
comment  period.  No  comments  were 
received. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultxiral  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  tc  the 
Act.  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  450 
producers  of  Washington  potatoes  in  the 
production  area  and  approximately  40 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  have  been  defined  by  the 
Small  Business  Administration  (13  CFR 
121.601)  as  those  having  aimual  receipts 
less  than  $500,000  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  The  majority  of 
Washington  potato  producers  and 
handlers  may  be  classified  as  small 
entities. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  1997-98 
and  subsequent  fiscal  periods  from 
$0,003  to  $0,002  per  hundredweight. 
The  Committee  unanimously 
recommended  1997-98  expenditures  of 
$44,400  and  an  assessment  rate  of 
$0,002  per  hundredweight  of  potatoes. 
The  assessment  rate  of  $0,002  is  $0,001 
less  than  the  rate  currently  in  effect.  As 
the  Committee's  reserve  exceeds  the 
amount  authorized  in  the  order  of  two 
fiscal  periods'  operational  expenses,  the 
Committee  voted  to  lower  its  assessment 
rate  and  use  more  of  the  reserve  to  cover 
its  expenses. 

The  Committee  discussed  alternatives 
to  this  rule,  including  alternative 
expenditure  levels,  but  recommended 
that  the  major  expenditures  for  the 
1997-98  fiscal  period  should  include 


$18,800  for  an  agreement  with  the 
Washington  State  Potato  Commission  to 
provide  miscellaneous  services  to  the 
Committee  and  $6,000  for  compliance 
audits.  The  Committee  also  discussed 
alternative  assessment  rate  levels.  An 
assessment  rate  of  $0.01  was  considered 
but  not  recommended  because  it  would 
not  generate  the  income  necessary  to 
administer  the  program  and  allow  the 
Committee  to  maintain  an  adequate 
reserve.  The  Committee  also  discussed 
keeping  the  assessment  rate  at  the 
current  $0,003  level.  However,  it 
decided  against  this  course  of  action 
because  continuation  of  the  higher  rate 
would  not  allow  it  to  bring  its  operating 
reserve  in  line  with  the  maximum 
amount  authorized  under  the  order.  The 
Committee  determined  that  a  reduced 
assessment  rate  of  $0,002  will  require  it 
to  use  more  of  its  reserve  for  authorized 
expenses,  and  help  bring  the  reserve 
within  authorized  levels. 

Potato  shipments  for  the  year  are 
estimated  at  10,000,000  hundredweight, 
which  should  provide  $20,000  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
funds  from  the  Committee's  authorized 
reserve,  will  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
will  be  kept  within  the  maximum 
permitted  by  the  order. 

Recent  price  information  indicates 
that  the  grower  price  for  the  1997-98 
marketing  season  will  range  between 
$5.00  and  $8.00  per  hundredweight  of 
potatoes.  Therefore,  the  estimated 
assessment  revenue  for  the  1997-98 
fiscal  period  as  a  percentage  of  total 
grower  revenue  will  range  between  .025 
and  .04  percent. 

This  action  will  reduce  the 
assessment  obligation  imposed  on 
handlers.  While  this  rule  will  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers.  However,  these 
costs  will  be  offset  by  the  benefits 
derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  Washington 
potato  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  February  7, 
1997,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
This  action  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
Washington  potato  handlers.  As  with  all 
Federal  marketing  order  programs. 


reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
rule. 

In  the  interim  final  rule  published  in 
the  Federal  Register  (62  FR  18021)  on 
April  14,  1997,  interested  persons  were 
invited  to  submit  information  on  the 
regulatory  and  informational  impacts  of 
this  action  on  small  businesses.  A  copy 
of  the  interim  final  rule  was  also  made 
available  on  the  Internet  by  the  U.S. 
Government  Printing  Office.  The 
comment  period  ended  May  14,  1997, 
and  no  comments  were  received 
concerning  the  impacts  of  this  action  on 
small  businesses. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  action  reduces  the 
current  assessmwit  rate;  (2)  the  1997-98 
fiscal  period  begins  on  July  1.  1997,  and 
the  marketing  order  requires  that  the 
rate  of  assessment  for  each  fiscal  period 
apply  to  all  assessable  potatoes  handled 
during  such  fiscal  period;  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  an  interim 
final  rule  was  published  on  this  action 
and  provided  for  a  30-day  comment 
period;  no  comments  were  received. 

List  of  Subjects  in  7  CFR  Part  946 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

PART  946— IRISH  POTATOES  GROWN 
IN  WASHINGTON 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  946  which  was 
published  at  62  FR  18021  on  April  14, 
1997,  is  adopted  as  a  final  rule  without 
change. 

Dated:  June  30,  1997. 
Eric  M .  Fonnan, 

Acting  Director  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-17608  Filed  7-3-97;  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  338 
RIN  3064-AB72 

Fair  Housing 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMARY:  The  FDIC  is  amending  its  fair 
housing  regulation  to  clarify  certain 
nondiscriminatory  advertising 
requirements  with  regard  to  the  type  of 
slogan  and  logotype  insured  state 
norunember  banks  may  use  in  written, 
oral  and  visual  advertisements,  the  type 
of  fair  housing  posters  they  may  display, 
and  the  location  for  displaying  the 
poster.  The  final  rule  also  eliminates  the 
FDIC's  separate  fair  housing 
recordkeeping  requirements  that  serve 
as  a  substitute  monitoring  program 
permitted  by  the  Federal  Reserve 
Board's  Regidation  B,  which 
implements  the  Equal  Credit 
Opportunity  Act.  Furthermore,  the  final 
rule  reduces  the  burden  associated  with 
maintaining,  updating,  and  reporting  a 
register  of  home  loan  applications  by 
requiring  insured  state  nonmember 
banks  to  comply  only  with  the  Federal 
Reserve  Board's  Regulation  C,  which 
implements  the  Home  Mortgage 
Disclosure  Act.  The  final  rule  simply 
cross-references  Regulations  B  and  C. 

This  action  is  being  taken  in 
accordance  with  section  303(a)  of  the 
Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
which  requires  the  federal  bank  and 
thrift  regulatory  agencies  to  review  and 
streamline  their  regulations  and  policies 
in  order  to  improve  efficiency,  reduce 
urmecessary  costs,  eliminate 
unwarranted  constraints  on  credit 
availability,  and  remove  inconsistencies 
and  outmoded  and  duplicative 
requirements. 

The  final  rule  seeks  to  reduce  burden 
on  insured  state  norunember  banks  and 
to  more  closely  align  the  FDIC's  fair 
housing  regulation  with  those  of  other 
federal  bank  and  thrift  regulatory 
agencies. 

EFFECTIVE  DATE:  August  6,  1997. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Steve  Fritts,  Associate  Director,  Division 
of  Compliance  and  Consumer  Affairs, 
(202)  942-3454;  Michael  R.  Evans,  Fair 
Lending  Specialist,  Supervision  and 
Regulation  Section,  Division  of 
Compliance  and  Consumer  Affairs, 
(202)  942-3091;  or  Lori  J.  Sonunerfeld, 
Attorney,  Regulation  and  Legislation 
Section,  Legal  Division,  (202)  898-8515; 


Federal  Deposit  Insurance  Corporation, 
550  17th  Sti-eet,  NW.,  Washington.  DC 
20429. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Rule 

In  accordance  with  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  (CDRIA)  of 
1994  (12  U.S.C.  4803(a)),  the  FDIC 
conducted  a  systematic  review  of  its 
regulations  and  written  policies  and 
determined  that  it  was  appropriate  to 
revise  part  338,  Fair  Housing  (12  CFR 
part  338).  A  notice  of  proposed 
rulemaking  on  this  issue  was  published 
on  September  20, 1996  (61  FR  49420). 

A.  Subpart  A  (Advertising) 

The  proposed  rule  revised  subpart  A 
of  part  338  by  clarifying  certain 
nondiscriminatory  advertising 
requirements.  CurrenUy,  §  338.4 
requires  all  insured  state  nonmember 
banks  engaged  in  extending  loans  for 
the  purpose  of  purchasing,  constructing, 
improving,  repairing,  or  maintaining  a 
dwelling  or  any  loan  secured  by  a 
dwelling  to  display  an  Equal  Housing 
Lender  poster  where  deposits  are 
received  or  home  loans  are  made  in  a 
manner  clearly  visible  to  the  general 
public  entering  the  bank.  Also,  current 
§  338.3  requires  all  insured  state 
norunember  banks  to  include  in  all 
written  and  visual  advertisements  a 
copy  of  the  Equal  Housing  Lender 
logotype  and  legend  contained  in  the 
poster  and,  with  respect  to  oral 
advertisements,  a  statement  that  the 
bank  is  an  "Equal  Housing  Lender.  ' 
These  advertising  requirements  are 
intended  to  help  an  insured  state 
nonmember  bank  communicate  to  its 
customers  (or  potential  customers) 
seeking  home  loans  that  the  bank  is 
committed  to  fair  lending. 

The  proposed  rule  revised  §  338.3  to 
give  insured  state  nonmember  banks  the 
option  of  using  either  the  FDIC's  Equal 
Housing  Lender  logotype  and  legend,  or 
the  Equal  Housing  Opportunity  logotype 
and  legend  contained  in  the  Equal 
Housing  Opportunity  poster  as 
prescribed  by  regulations  of  the 
Department  of  Housing  and  Urban 
Development  (HUD)  (specifically,  24 
CFR  110.25(a)),  in  written  and  visual 
advertisements.  With  resi>ect  to  oral 
advertisements,  insured  state 
nonmember  banks  were  also  offered  the 
option  of  using  the  slogan  "Equal 
Opportunity  Lender"  in  lieu  of  the 
ciurent  slogan  "Equal  Housing  Lender." 
The  optional  use  of  either  poster, 
logotype  or  slogan  is  designed  to 
provide  flexibility  for  institutions  that 
offer  a  broader  variety  of  loan  products 


than  mortgage  loans  (e.g.,  auto, 
consumer,  and  credit  card  extensions  of 
credit). 

In  addition,  the  proposed  rule 
clarified  placement  of  the  poster  in 
§  338.4.  Regardless  of  which  poster  an 
institution  chooses  to  display,  the  poster 
must  be  displayed  in  a  single  central 
location  clearly  visible  to  the  general 
public  entering  the  area,  either  where 
deposits  are  received  or  where  home 
loans  are  made.  This  change  was 
designed  to  create  consistency  and 
eliminate  confusion  among  insured  state 
nonmember  banks  about  the  need  for 
multiple  posters. 

The  proposed  rule  also  eliminated  a 
reference  to  HUD's  advertising 
regulations.  As  a  result  of  HUD's 
regulatory  review,  part  109  (Fair 
Housing  Advertising)  was  removed  from 
its  regulations  (24  CFR  part  109)  and 
will  be  relegated  to  other  non-codified 
guidance.  See  61  FR  14378  (April  1, 
1996).  Accordingly,  §338.1  was  revised 
to  eliminate  the  reference  to  Part  109. 
New  information  was  also  added  to 
§  338.3  advising  all  insured  state 
nonmember  banks  to  refer  to  HUD  for 
further  guidance  concerning  fair 
housing  advertising  beyond  that  set 
fort}.:-  §338.3. 

N    I      nges  were  proposed  to  the 
defiiij      as  governing  subpart  A 
(§338  2). 

B.  Subpart  B  (Recordkeeping 
Requirements) 

Section  338.6  of  the  proposed  rule 
eUminated  the  definitions  of 
application,  dwelling,  home 
improvement  loan,  and  home  purchase 
loan.  Because  these  definitions  have 
created  some  confusion  within  the 
industry,  the  FDIC  believed  that 
eliminating  them  from  part  338  would 
create  consistency  by  automatically 
subjecting  insured  state  norunember 
banks  to  the  relevant  definitions  in  the 
Federal  Reserve  Board's  Regulations  B 
and  C  (12  CFR  parts  202  and  203). 
Regulation  B  implements  the  Equal 
Credit  Opportunity  Act  (ECO A,  15 
U.S.C.  1691-16910,  and  Regulation  C 
implements  the  Home  Mortgage 
Disclosure  Act  (HMDA,  12  U.S.C.  2801- 
2810).  Proposed  §  338.6  also  reinstated 
a  definition  for  controlled  entity,  which 
is  a  "corporation,  partnership, 
association,  or  other  business  entity 
with  respect  to  which  a  bank  possesses 
direcUy  or  indirectiy,  the  power  to 
direct  or  cause  the  direction  of 
management  and  policies,  whether 
through  the  ownership  of  voting 
securities,  by  contract,  or  otherwise." 
This  term  is  used  in  §  338.9  (which 
governs  mortgage  lending  of  a 
controlled  entity),  and  the  definition 
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was  inadvertently  omitted  from  part  338 
when  it  was  last  amended  in  1991. 
Section  338.7  currently  requires 
insured  state  nonmember  banks  to 
request  and  maintain  certain 
information  regarding  the  race  and  other 
personal  characteristics  of  applicants  for 
a  home  purchase  loan.  The  purpose  of 
collecting  and  retaining  this  information 
is  to  monitor  the  institution's 
compliance  with  ECOA,  and  §  338.7 
serves  as  a  substitute  monitoring  system 
permitted  by  Regulation  B.  However, 
§  338.7  requires  the  collecfion  of  more 
extensive  data.  For  example,  under 
current  §  338.7(a)(1),  institutions  that 
have  no  office  located  in  a  primary 
metropolitan  statistical  area  (PMSA)  or 
a  metropolitan  statistical  area  (MSA),  or 
which  have  total  assets  of  $10  million 
qr  less,  are  also  required  to  request  and 
retain  information  on  the  location  of  the 
property  to  be  purchased.  Further, 
current  §  338.7(a)(2)  requires  insured 
state  nonmember  banks  that  have  an 
office  located  in  a  PMSA  or  MSA  and 
that  have  total  assets  exceeding  SIO 
million  to  request  and  retain  essentially 
all  of  the  information  listed  on  the 
model  Residential  Loan  Application 
Form  contained  in  appendix  B  of 
Regulation  B  (12  CFR  part  202. 
appendix  B).  Under  Regulation  B.  the 
only  information  that  must  be  requested 
is  the  race  or  national  origin,  sex, 
marital  status,  and  age  of  home  loan 
applicants. 

Current  §  338.8  also  notifies 
institutions  of  their  duty  to  maintain, 
update,  and  report  a  register  of  home 
loan  applications  consistent  with 
Regulation  C.  Information  required  to  be 
collected  includes  the  type  of  loan 
•  requested,  the  purpose  of  the  loan, 
whether  the  loan  was  approved  or 
denied  (including  an  option  for 
collecting  denial  reasons  for 
disapproved  loans),  and  the  type  of 
purchaser  (if  the  loan  was  sold). 
Further.  §  338.8  requires  all  institutions 
subject  to  Regulation  C  to  report  data  on 
the  sex,  race  or  national  origin  and 
income  of  applicants.  Until  recently, 
such  data  were  optional  under 
Regulation  C  for  institutions  with  assets 
between  $10  and  $30  million. 

When  the  FDIC's  proposed  rule  was 
issued,  Regulation  C  required  the 
collection  of  data  only  for  institutions 
with  assets  of  $30  million  or  more. 
However,  current  §  338.8  extends  the 
requirements  to  all  insured  state 
nonmember  institutions  with  assets 
exceeding  $10  million  that  have  offices 
located  in  a  PMSA  or  an  MSA. 
Regulation  C  specifies  a  quarterly 
schedule  for  entering  the  required  data 
on  the  HMDA  register,  whereas  §  338.8 
currently  requires  more  rigorous 


updating  (within  30  days  after  final 
disposition  of  the  loan  application). 

TTie  proposed  rule  eliminated  the 
FDIC's  separate  fair  housing 
recordkeeping  requirements  contained 
in  §  338.7  that  serve  as  a  substitute 
monitoring  program  permitted  by 
Regulation  B.  The  proposed  rule  also 
removed  the  requirements  in  §  338.8 
that  insured  state  noiunember  banks 
maintain,  update  and  report  a  register  of 
home  loan  applications  that  are 
duplicative  and  more  rigorous  than  the 
requirements  of  Regulation  C.  Instead, 
the  proposed  rule  simply  cross- 
referenced  Regulations  B  and  C  and 
required  insured  state  nonmember 
banks  to  comply  only  with  those 
regulations.  However,  the  FDIC 
proposed  to  revise  §  338.8  to  require 
those  institutions  subject  to  Regulation 
C  to  collect  and  report  the  reasons  for 
denial  of  each  loan  application.  The 
reporting  of  loan  denial  reasons  is 
currently  optional  under  Regulation  C. 

The  proposed  rule  also  revised 
§  338.5,  which  describes  the  purpose  of 
subpart  B.  to  reflect  the  changes  to 
§§338.6,  338.7,  and  338.8. 

n.  Final  Rule 

The  FDIC  received  15  comment  letters 
reflecting  the  views  of  one  law  firm  that 
represents  insured  state  nonmember 
baunks,  one  community-based 
organization,  three  trade  associations, 
four  bank  holding  companies,  and  six 
insured  state  nonmember  banks. 

A.  Subpart  A  (Advertising) 

The  vast  majority  of  the  commenters 
favored  the  changes  with  respect  to  the 
advertising  requirements  which  would 
permit  insured  state  nonmember  banks 
to  use  either  the  FDIC's  Equal  Housing 
Lender  poster,  logotype  or  slogan,  or 
HUD's  Equal  Housing  Opportunity 
poster,  logotype  or  slogan.  Commenters 
also  generally  approved  of  clarifying 
placement  of  the  poster  in  a  single 
central  location  within  a  bank  readily 
visible  to  customers.  One  commenter 
suggested  that  the  FDIC  provide  a 
definition  of  "advertisement"  in  subpart 
A  which  would  include  certain 
electronic  advertisements.  However,  the 
FDIC  believes  it  would  be  more 
appropriate  to  address  this  issue  in 
connection  with  release  of  the  agency's 
examination  guidelines  for  electronic 
banking  activities.  Another  commenter 
suggested  that  the  definitions  for 
dwelling,  handicap  and  familial  status, 
which  are  identical  to  the  definitions  for 
the  same  terms  contained  in  the  Fair 
Housing  Act  (42  U.S.C.  3602),  be 
replaced  with  cross-references.  The 
FDIC  originally  inserted  those 
definitions  in  subpart  A  for  ease  of 


reference  so  that  bankers  and  their 
attorneys  would  not  have  to  consult  the 
Fair  Housing  Act,  and  the  agency 
believes  that  logic  still  applies. 

The  FDIC  is  eliminating  from  the  final 
rule  a  proposed  section,  §  338.3(c), 
which  would  have  advised  all  insured 
state  nonmember  banks  to  consult  the 
U.S.  Department  of  Housing  and  Urban 
Development  (HUD)  for  further 
guidance  concerning  fair  housing 
advertising  beyond  that  set  forth  in 
§  338.3.  No  comments  were  received  on 
this  aspect  of  this  proposal.  However, 
upon  further  reflection  the  FDIC 
believes  that  this  provision  is 
unnecessary  because  questions 
concerning  the  size  of  the  logotype  and 
legend  in  print  advertising  occur  rather 
infirequently  and  can  be  handled 
through  informal  referrals  to  HUD. 
Accordingly,  §  338.3(c)  is  being 
removed  from  the  final  rule.  Other  than 
this  modification,  the  FDIC  is  retaining 
the  advertising  portion  of  part  338 
(subpart  A)  as  proposed. 

B.  Subpart  B  (Recordkeeping 
Requirements) 

Two  commenters  suggested 
definitional  changes  to  subpart  B.  One 
commenter  suggested  that  §  338.7  be 
modified  to  require  insured  nonmember 
banks  to  collect  the  "government" 
monitoring  information  required  by 
Regulation  C.  However,  §  338.7  contains 
a  cross-reference  to  Regulation  B,  not 
Regulation  C.  Moreover,  Regulation  B 
uses  the  term  "monitoring  information". 
Although  the  FNMA/FHLMC  residential 
mortgage  loan  application  form  contains 
a  section  on  "government  monitoring" 
information,  the  FDIC  believes  that  it  is 
more  appropriate  to  parallel  the 
language  of  Regulation  B  rather  than  an 
application  that  may  be  subject  to 
change.  Therefore,  this  change  is  not 
being  implemented.  Another  commenter 
suggested  adding  a  definition  of  "home 
loan",  which  is  used  in  §  338.9 
(mortgage  lending  of  a  controlled 
entity),  to  §  338.6  or  clarifying  the  term 
in  §  338.9.  The  FDIC  agrees  that  this 
term  is  ambiguous.  It  is  intended  to 
cover  home  purchase  loans  and  home 
improvement  loans  as  defined  in 
§§  203.2  (f)  and  (g)  of  Regulation  C  (12 
CFR  203.2  (f),  (g)).  Accordingly,  the 
FDIC  is  modifying  §  338.9  by  replacing 
the  term  "home  loan"  with  the  phrase 
"home  purchase  loans  or  home 
improvement  loans  as  defined  in 
Regulation  C". 

A  majority  of  the  comments  favored 
eliminating  the  additional  data 
collection  and  retention  requirements 
imposed  by  subpart  B  of  part  338  that 
go  beyond  the  requirements  of 
Regulations  B  and  C.  However,  one 


commenter  indicated  that  the  FDIC 
should  increase  the  ciurent  data 
collection  and  retention  requirements  of 
§  338.7.  The  commenter  indicated  that 
the  elimination  of  such  data  would 
make  it  very  difficult  for  neighborhood 
organizations  to  work  with  lenders  in 
identifying  and  assisting  in  the  removal 
of  real  and  perceived  barriers  to  credit. 
However,  the  FDIC  remains  convinced 
that  the  collection  of  the  additional  data 
imposed  by  §  338.7  beyond  Regulation  B 
is  unnecessary  because  collection  of  this 
or  similar  data  is  standard  industry 
practice.  Even  without  the  additional 
data  collection  and  retention 
requirements,  the  settlement  agreements 
negotiated  between  the  Department  of 
Justice  and  several  lenders  alleged  to 
have  engaged  in  discriminatory  lending 
practices  indicate  that  sufficient  data  are 
still  available  to  identify  lenders  who 
may  be  impeding  access  to  credit. 

'The  FDIC  also  considered  completely 
removing  §§  338.7  and  338.8  because, 
absent  a  specific  requirement  by  the 
FDIC  in  part  338.  all  insured  state 
noiunember  banks  would  still  be 
required  by  Regulation  B  to  collect 
information  about  an  applicant's  race 
and  other  personal  characteristics  in 
applications  for  certain  dwelling-related 
loans  and,  pursuant  to  Regulation  C.  to 
maintain,  update  and  report  a  register  of 
home  loan  applications.  Two 
commenters  did  not  perceive  a  need  for 
a  regulatory  cross-reference  to 
Regulations  B  and  C.  However,  the  FDIC 
believes  that  it  is  appropriate  to  provide 
a  cross-reference  to  Regulations  B  and  C 
to  put  insured  state  nonmember  banks 
on  notice  of  their  responsibilities  under 
ECGA  and  HMDA. 

Section  338.8  of  the  proposed  rule 
also  required  those  institutions  that  are 
subject  to  Regulation  C  to  collect  and 
report  the  reasons  for  denial  of  each 
loan  application  that  would  be 
reportable  under  Regulation  C.  The 
reporting  of  denial  reasons  is  currently 
optional  under  Regulation  C.  However, 
both  the  OCC  and  the  OTS  require  those 
depository  institutions  they  supervise 
that  are  subject  to  Regulation  C  to 
collect  and  report  loan  denial  reasons. 
See  12  CFR  27.3(a)(l)(i)  and  12  CFR 
528.6,  respectively.  While  comments  on 
this  issue  were  mixed,  the  FDIC  has 
decided  to  eliminate  the  requirement  in 
the  final  rule  for  the  following  reasons. 

Previously,  depository  institutions 
with  assets  of  $10  million  or  less  were 
exempt  from  HMDA.  Section  2225  of 
the  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
(EGRPRA)  (12  U.S.C.  2808}  increased 
this  exemption  by  adjusting  the  $10 
million  figure  by  the  change  since  1975 
in  the  Consumer  Price  Index  (CPI).  By 


an  interim  rule  amending  Regulation  C, 
the  Federal  Reserve  Board  increased  the 
asset-size  exemption  threshold  for 
HMDA  reporters  to  $28  million  in 
accordance  with  the  EGRPRA 
amendment.  Thus,  depository 
institutions  with  assets  of  $28  million  or 
less  as  of  December  31,  1996  are  exempt 
from  HMDA  data  collection  and 
reporting  requirements  during  1997. 
This  regulatory  change  became  effective 
February  1,  1997  (62  FR  3603,  January 
24.  1997).  However,  depository 
institutions  with  assets  between  $28 
million  and  $30  million  as  of  December 
31,  1996  will  still  have  the  option  of 
collecting  and  reporting  HMDA  data. 
See  12  CFR  203.4(b)(2)(ii).  The  Federal 
Reserve  Board  will  amend  the  asset-size 
exemption  threshold  annually  based  on 
November  CPI  data  and  publish  the  new 
threshold  in  the  Federal  Register  each 
December  for  compliance  begiiuiing 
January  1  (62  FR  28620,  May  27,  1997). 
The  FDIC  intends  to  notify  insured  state 
nonmember  banks  of  these  changes  via 
supervisory  guidance  in  the  near  future. 

Because  these  statutory  and  regulatory 
amendments  significantly  reduced  the 
number  of  insured  state  noiunember 
banks  that  are  required  to  collect  and 
report  HMDA  data  from  3052  to  1593, 
it  would  be  less  burdensome  to  allow 
collection  and  reporting  of  data  on 
denial  reasons  to  remain  an  option  as 
currently  prescribed  by  Regulation  C. 
Furthermore,  the  1995  (iMDA  data 
shows  that  approximately  92%  of  the 
insured  state  nonmember  banks  with 
assets  of  S28  million  or  more  exercised 
this  option  and  voluntarily  collected 
and  reported  83%  of  denial  reasons. 
Moreover,  as  part  of  their  regulatory 
review  under  section  303(a)  of  CDRIA, 
the  Federal  Reserve  Board  will  be 
reviewing  Regulation  C.  Until  the 
Federal  Reserve  Board  determines  how, 
if  at  all.  it  will  revise  Regulation  C.  it 
would  be  premature  for  the  FDIC  to 
require  collecting  and  reporting  of  loan 
denial  reasons.  Accordingly,  the  FDIC  is 
adopting  its  proposed  recordkeeping 
requirements  for  part  338  (subpart  B) 
with  the  exception  of  mandatory 
recording  and  reporting  of  loan  denial 
reasons. 

The  final  rule  modifies  proposed 
§  338.5  (purpose  of  subpart  B)  to  reflect 
the  elimination  of  denial  reasons  from 
§  338.8  and  to  clarify  that  the  FDIC  is 
simply  providing  a  cross-reference  to 
Regulations  B  and  C  in  §§  338.7  and 
338.8,  rather  than  imposing  the  agency's 
own  recordkeeping  requirements. 

m.  Regulatory  Flexibility  Act 

The  Board  of  Directors,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  606(b)).  has  reviewed  and 


approved  this  final  rule,  and  in  so 
doing,  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  final  rule  reduces  burden  on 
insured  state  nonmember  banks  by 
clarifying  or  removing  unnecessary 
provisions. 

TV.  Paperwork  Reduction  Act 

The  final  rule  contains  two 
collections  of  information  that  have 
Office  of  Management  and  Budget 
(OMB)  Paperwork  Reduction  Act 
clearance  numbers.  The  first  collection 
is  a  recordkeeping  requirement  imposed 
by  the  Federal  Reserve  Board's 
Regulation  B  and  enforced  by  the  FDIC 
with  regard  to  insured  State  nonmember 
banks:  This  collection  carries  OMB 
clearance  number  3064-0085  which 
expires  on  September  30,  1998.  This 
filial  rulemaking  is  consistent  with  the 
OMB  approved  collection  and  will  be 
subject  to  routine  public  comment  and 
OKffl  submission  and  review  in  1998 
pursuant  to  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  seq). 

The  second  collection  is  a 
recordkeeping  and  reporting 
requirement  imposed  by  the  Federal 
Reserve  Board's  Regulation  C  and 
enforced  by  the  FDIC  with  regard  to 
insured  State  nonmember  banks.  This 
collection  carries  OMB  clearance 
number  3064-0046  which  expires  on 
July  31,  1997.  The  FDIC  submitted  to 
OMB  its  request  for  a  three  year  renewal 
of  this  Paperwork  Reduction  Act 
clearance  on  June  13,  1997.  See  notice 
and  request  for  comments  published  at 
62  FR  33410.  June  19,  1997. 

V.  Small  Business  Regulatory 
Enfarcement  Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  (Tide  II.  Pub.  L.  104-121) 
provides  generally  for  agencies  to  report 
rules  to  Congress  and  the  General 
Accoimting  Office  (GAO)  for  review. 
The  reporting  requirement  is  triggered 
when  a  federal  agency  issues  a  final 
rule.  Accordingly,  the  FDIC  will  file  the 
appropriate  reports  with  Congress  and 
the  GAO  as  required  by  SBREFA. 

Because  the  Office  of  Management 
and  Budget  has  determined  that  this 
final  revision  of  part  338  does  not 
constitute  a  "major  rule"  as  defined  bv 
SBREFA,  the  final  rule  will  take  effect 
30  days  from  publication  in  the  Federal 
Register. 

List  of  Subjects  in  12  CFR  Part  338 

Advertising,  Aged,  Banks.  Banking, 
Civil  rights.  Credit,  Fair  housing. 
Individuals  with  disabilities,  Marital 
status  discrimination,  Mortgages. 
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Religious  discrimination.  Reporting  and 
recordkeeping  requirements.  Sex 
discrimination.  Signs  and  symbols. 

For  the  reasons  set  forth  in  the 
preamble.  12  CFR  part  338  is  amended 
as  set  forth  below. 

PART  338— FAIR  HOUSING 

1.  The  authority  citation  for  part  338 
is  revised  to  read  as  follows: 

Authority:  12  U.S.C.  1817, 1818. 
1819,  1820(b),  2801  et  seq.;  15  U.S.C. 
1691  etseq.:  42  U.S.C.  3605,  3608;  12 
CFR  parts  202,  203;  24  CFR  part  110. 

Sut>part  A— Advertising 

2.  Section  338.1  is  revised  to  read  as 
follows: 

§338.1     Purpose. 

The  purpose  of  this  subpart  A  is  to 
prohibit  insured  state  nonmember  banks 
from  engaging  in  discriminatory 
advertising  with  regard  to  residential 
real  estate- related  transactions.  This 
subpart  A  also  requires  insured  state 
nonmember  banks  to  publicly  display 
either  the  Equal  Housing  Lender  poster 
set  forth  in  §  338.4(b)  of  the  FDIC's 
regulations  or  the  Equal  Housing 
Opportunity  poster  prescribed  by  part 
110  of  the  regulations  of  the  United 
States  Department  of  Housing  and 
Urban  Development  (24  CFR  part  110). 
This  subpart  A  enforces  section  805  of 
title  VIII  of  the  Civil  Rights  Act  of  1968. 
42  U.S.C.  3601-3619  (Fair  Housing  Act), 
as  amended  by  the  Fair  Housing 
Amendments  Act  of  1988. 

3.  Section  338.3  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(2)  to 
read  as  follows; 

§  338.3    Nondtscfitninatory  advertising. 

(a)*   *   * 

(1)  With  respect  to  written  and  visual 
advertisements,  this  requirement  may  be 
satisfied  by  including  in  the 
advertisement  a  copy  of  the  logotype 
with  the  Equal  Housing  Lender  legend 
contained  in  the  Equal  Housing  Lender 
poster  prescribed  in  §  338.4(b)  of  the 
FDIC's  regulations  or  a  copy  of  the 
logotype  with  the  Equal  Housing 
Opportunity  legend  contained  in  the 
Equal  Housing  Opportunity  poster 
prescribed  in  §  110.25(a)  of  the  United 
States  Department  of  Housing  and 
Urban  Development's  regulations  (24 
CFR  110.25(a)). 

(2)  With  respect  to  oral 
advertisements,  this  requirement  may  be 
satisfied  by  a  statement,  in  the  spoken 
text  of  the  advertisement,  that  the  bank 
is  an  "Equal  Housing  Lender  "  or  an 
"Equal  Opportunity  Lender." 


4.  Section  338.4  is  amended  by 
revising  the  section  heading  and 
paragraph  (a)  to  read  as  follows: 

§338.4    Fair  housing  poster. 

(a)  Each  bank  engaged  in  extending 
loans  for  the  purpose  of  purchasing, 
constructing,  improving,  repairing,  or 
maintaining  a  dwelling  or  any  loan 
secured  by  a  dwelling  shall 
conspicuously  display  either  the  Equal 
Housing  Lender  poster  set  forth  in 
paragraph  (b)  of  this  section  or  the  Equal 
Housing  Opportunity  poster  prescribed 
by  §  110.25(a)  of  the  United  States 
Department  of  Housing  and  Urban 
Development's  regulations  (24  CFR 
110.25(a)),  in  a  central  location  within 
the  bank  where  deposits  are  received  or 
where  such  loans  are  made  in  a  manner 
clearly  visible  to  the  general  public 
entering  the  area,  where  the  poster  is 
displayed. 
*        •        »        *        • 

5.  Subpart  B  is  amended  by  revising 
the  subpart  heading  to  read  as  follows: 


Sut>part  B— Recordkeeping 

6.  Section  338.5  is  revised  to  read  as 
follows: 

§  338.5    Purpose. 

The  purpose  of  this  subpart  B  is  two- 
fold. First,  this  subpart  B  notifies  all 
insured  state  nonmember  banks  of  their 
duty  to  collect  and  retain  certain 
information  about  a  home  loan 
applicant's  personal  characteristics  in 
accordance  with  Regulation  B  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (12  CFR  part  202)  in 
order  to  monitor  an  institution's 
compliance  with  the  Equal  Credit 
Opportunity  Act  of  1974  (15  U.S.C.  1691 
et  seq.).  Second,  this  subpart  B  notifies 
certain  insured  state  nonmember  banks 
of  their  duty  to  maintain,  update  and 
repKJrt  a  register  of  home  loan 
applications  in  accordance  with 
Regulation  C  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  (12  CFR 
part  203),  which  implements  the  Home 
Mortgage  Disclosure  Act  (12  U.S.C.  2801 
et  seq.). 

7.  Section  338.6  is  revised  to  read  as 

follows: 

§  338.6    Definitions  applicable  to  this 
subpart  B. 

For  purposes  of  this  subpart  B — 

(a)  Bank  means  an  insured  state 
nonmember  bank  as  defined  in  section 
3  of  the  Federal  Deposit  Insurance  Act. 

(b)  Controlled  entity  means  a 
corporation,  partnership,  association,  or 
other  business  entity  with  respect  to 
which  a  bank  possesses,  directly  or 
indirectly,  the  power  to  direct  or  cause 
the  direction  of  management  and 


policies,  whether  through  the 
ownership  of  voting  securities,  by 
contract,  or  otherwise. 

8.  Section  338.7  is  revised  to  read  as 
follows: 

§  338.7    Recordkeeping  requirements. 

All  banks  that  receive  an  application 
for  credit  primarily  for  the  purchase  or 
refinancing  of  a  dwelling  occupied  or  to 
be  occupied  by  the  applicant  as  a 
principal  residence  where  the  extension 
of  credit  will  be  secured  by  the  dwelling 
shall  request  and  retain  the  monitoring 
information  required  by  Regulation  B  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (12  CFR  part  202). 

9.  Section  338.8  is  revised  to  read  as 
follows: 

§338.8    Compilation  of  loan  data  In  register 
format. 

Banks  and  other  lenders  required  to 
file  a  Home  Mortgage  Disclosure  Act 
loan  application  register  (LAR)  with  the 
Federal  Deposit  Insurance  Corporation 
shall  maintain,  update  and  report  such 
LAR  in  accordance  with  Regvilation  C  of 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (12  CFR  part  203). 

10.  Section  338.9  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 

§  338.9    Mortgage  lending  of  a  controlied 
entity. 

Any  bank  which  refers  any  applicants 
to  a  controlled  entity  and  which 
purchases  any  home  purchase  loans  or 
home  improvement  loans  as  defined  in 
Regulation  C  of  the  Board  of  Governors 
of  the  Federal  Reserve  Board  (12  CFR 
part  203)  originated  by  the  controlled 
entity,  as  a  condition  to  transacting  any 
business  with  the  controlled  entity, 
shall  require  the  controlled  entity  to 
enter  into  a  written  agreement  with  the 
bank.  The  written  agreement  shall 
provide  that  the  entity  shall: 


Appendix  A  to  Subpart  B  of  Part  338 
[Removed] 

11.  Appendix  A  to  subpart  B  of  part 
338  is  removed. 

Appendix  B  to  Subpart  B  of  Part  338 
[Removed] 

12.  Appendix  B  to  subpart  B  of  part 
338  is  removed. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  D.C.  this  24th  day  of 
June,  1997. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

(PR  Doc.  97-17426  Filed  7-3-97:  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Part  2520 
RIN  1210-AA55 

interim  Rules  for  Amending  ERISA 
Disclosure  Requirements  for  Group 
Health  Plans;  Approval  of  Information 
Collection  Requirements 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Interim  rules;  approval  of 
information  collection  requirements. 

summary:  On  April  8,  1997,  the 
Department  of  Labor  published  interim 
final  rules  governing  disclosure 
requirements  for  private  sector  group 
health  plans  (62  FR  16979).  The  rules 
implemented  changes  made  to  certain 
provisions  of  thfe  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA), 
enacted  as  part  of  the  Health  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA)  and  the  Newborns'  and 
Mothers'  Health  Protection  Act  of  1996 
(NMHPA).  In  the  April  8  publication, 
the  Department  submitted  its  revision  of 
the  currently  approved  collection 
regarding  Summary  Plan  Description 
requirements  under  ERISA  to  the  Office 
of  Management  and  Budget  (0MB)  for 
emergency  review  under  the  Paperwork 
Reduction  Act  of  1995  (PRA  95).  This 
docimient  amends  the  April  8  Federal 
Register  document  to  properly  display 
the  0MB  control  number,  1210-0039. 
DATES:  These  amendments  are  effective 
June  1, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gerald  B.  Lindrew.  Office  of  Policy  and 
Research,  U.S.  Department  of  Labor, 
Pension  and  Welfare  Benefits 
Administration,  200  Constitution 
Avenue.  N.W..  Room  N-5647, 
Washington.  D.C.  20210;  telephone 
(202)  219-4782.  (This  is  not  a  toll-free 
number.) 

SUPPLEMENTARY  INFORMATION:  The 
interim  rules  govern  the  content  of  the 
summary  plan  description  (SPD)  for 
group  health  plans,  the  furnishing  of 
summaries  of  material  reductions  in 
covered  services  or  benefits  by  group 
health  plans,  and  the  disclosure  of  SPD 
and  related  materials  by  group  health 
plans  through  electronic  media.  The 
rules  were  adopted  on  an  interim  basis 
in  order  to  accommodate  statutorily 
established  time  frames  for  providing 
regulatory  guidance. 

0MB  reviewed  the  Department  of 
Labor's  collection  of  information 
requirements  in  accordance  with  the 


Paperwork  Reduction  Act  of  1995  (PRA 
95).  44  U.S.C.  chapter  35,  and  5  CFR 
1320.11.  On  May  30,  1997.  OMB 
approved  revision  of  the  information 
collection  requirements  contained  in  29 
CFR  2520.102-3,  2520.104b-l,  and 
2520.104b-3  under  OMB  control 
number  1210-0039.  This  approval 
expires  on  December  31.  1997. 

Statutory  Authorities 

The  interim  regulation  is  adopted 
pursuant  to  authority  contained  in 
Section  505  of  ERISA  (Pub.  L.  93-^06, 
88  Stat.  894,  29  U.S.C.  1135)  and 
sections  104(b)  and  734  of  ERISA,  as 
amended.  (Pub.  L.  104-191,  110  Stat. 
1936, 1951  and  Pub.  L.  104-204,  110 
Stat.  2935,  29  U.S.C.  1024  and  1191c) 
and  under  the  Secretary  of  Labor's 
Order  No.  1-87.  52  FR  13139,  April  21. 
1987. 

List  of  Subiects  in  29  CFR  Part  2520 

Accounting.  Employee  benefit  plans. 
Employee  Retirement  Income  Security 
Act,  Group  health  plans.  Health  care, 
Health  insurance.  Pensions,  Reporting 
and  recordkeeping  requirements, 
Welfare  benefit  plans. 

For  the  reasons  set  forth  above.  Part 
2520  of  Title  29  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  2520— [AMENDED] 

1.  The  authority  citation  for  Part  2520 
continues  to  read  as  follows: 

Authority:  Sec.  101,  102,  103,  104,  105, 
109,  110. 111(b)(2),  111(c),  and  505.  Pub.  L. 
93-406.  88  Stat.  840-52  and  894  (29  U.S.C. 
1021-25,  1029-31,  and  1135);  Secretary  of 
Labor's  Order  No.  27-74, 13-76,  1-87.  and 
Labor  Management  Services  Administration 
Order  2-6. 

Sections  2520.102-3,  2520.104b-l  and 
2520.104b-3  are  also  issued  under  sec.  101 
(a),  (c)  and  (g)(4)  of  Pub.  L.  104-191. 110  Stat. 
1936,  1939,  1951.  and  1955  and  sec.  603  of 
Pub.  L.  104-204.  110  Stat.  2935  (29  U.S.C. 
1185  and  1191c). 

2.  Section  2520.102-3  is  amended  by 
adding  a  parenthetical  at  the  end  of  the 
section  to  read  as  follows: 

§  2520. 1 02-3    Contents  of  summary  plan 
description. 

*  *        *        *        ft 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1210-0039.) 

3.  Section  2520.104b-l  is  amended  by 
adding  a  parenthetical  at  the  end  of  the 
section  to  read  as  follows: 

§2520.104b-1    Disclosure. 

*  *         •         •         • 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  1210-0039.) 


4.  Section  2520.104b-3  is  amended  by 
adding  a  parenthetical  at  the  end  of  the 
section  to  read  as  follows: 

§  2S20.104t>-3    Summary  of  material 
modifications  to  the  plan  and  changes  in 
the  Information  required  to  be  Included  in 
the  summary  plan  description. 

***** 

[Approved  by  the  Office  of  Management  and 
Budget  under  control  number  121{MX)39.) 

Signed  at  Washington  D.C.  this  Ist  day  of 
July,  1997. 

Alan  D.  Lebowitz. 

Deputy  Assistant  Secretary  for  Program 
Operations,  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of  Labor. 
IFR  Doc.  97-17635  Filed  7-3-97;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

31  CFR  Part  285 
RIN  1510-AA58 

Collection  of  Past-Due  Support  by 
Administrative  Offset 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 

ACTION:  Interim  rule  with  request  for 
conmients. 

SUMMARY:  The  Debt  Collection 
Improvement  Act  of  1996  (EXZIA), 
enacted  on  April  26,  1996,  authorizes 
the  Secretary  of  the  Treasury  (Secretary) 
to  collect  past-due  support  by  the 
administrative  offset  of  Federal 
payments.  Executive  Order  13019  of 
September  28,  1996  (Executive  Order) 
requires  that  the  Secretary  promptly 
develop  and  implement  procedures 
necessary  for  the  collfection  of  past-due 
support  debts  by  administrative  offset. 
In  addition,  the  Executive  Order 
requires  each  executive  agency  to 
review  each  class  of  payments  certified 
by  such  agencies  to  determine  whether 
any  class  of  payments  should  be  exempt 
from  offset.  With  respect  to  any  class  of 
payments  so  identified,  agencies  must 
submit  a  request  for  exemption  from 
offset  to  the  Secretary  within  30  days 
after  the  Secretary  establishes  standards 
for  determining  exemptions.  The 
Executive  Order  further  requires  that 
Federal  payment  agencies  and 
disbursing  officials  promptly  implement 
any  rules,  regulations,  or  procedures 
issued  by  the  Secretary  that  are 
necessary  to  implement  offeet  for  the 
collection  of  past-due  support. 

The  Financial  Management  Service 
(FMS),  as  the  central  disbursing  agency 
of  the  Federal  Govenunent,  is 
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responsible  for  implementation  of 
centralized  administrative  offset  for  the 
collection  of  nontax  delinquent  debt 
owed  to  the  Federal  Government,  past- 
due  support,  and  other  debt  owed  to 
States.  This  regulation  implements 
adminisU^tive  offset  for  the  collection 
of  past-due  support  pursuant  to  the 
DCIA  and  the  Executive  Order. 

As  authorized  by  the  DCIA.  FMS 
intends  to  promulgate  additional  rules 
for  centralized  administrative  offset  for 
the  collection  of  nontax  debt  owed  to 
Federal  and  State  Governments,  other 
than  child  support.  FMS  anticipates  that 
Part  285  will  eventually  contain  all  of 
the  provisions  relating  to  centralized 
administrative  offset. 
DATES:  This  rule  is  effective  on  July  25, 
1997.  Comments  will  be  accepted  until 
September  5,  1997. 

ADDRESSES:  Comments  or  inquiries  may 
be  mailed  to  Gerry  Isenberg,  Financial 
Program  Specialist.  Debt  Management 
Services,  Financial  Management 
Service,  Department  of  the  Treasury, 
401  14th  Street  SW.,  Room  151, 
Washington.  DC  20227.  A  copy  of  this 
interim  rule  is  being  made  available  for 
downloading  from  the  Financial 
Management  Service  web  site  at  the 
following  address:  http:// 
www  fms.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerry  Isent)erg,  Financial  Program 
Specialist,  at  (202)  874-6660;  Pamela 
Dillon.  Director,  Treasury  Offset 
Program,  at  (202)  874-8700;  Ellen 
Neubauer  or  Ronda  Kent,  Senior 
Attorneys,  at  (202)  874-6680. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Debt  Collection  Improvement  Act 
of  1996  (DCIA).  Pub.  L.  104-134,  110 
Stat.  1321-358  (1996),  requires  that 
disbursing  officials  of  the  Department  of 
the  Treasury  and  other  Federal 
disbursing  officials  offset  Federal 
payments  to  collect  nontax  delinquent 
debts  owed  to  the  United  States. 
Subsection  (h)  of  31  U.S.C.  3716,  as 
added  by  section  31001(f)  of  the  DCIA, 
authorizes  the  Secretary  of  the  Treasury 
(Secretary)  to  collect  State  debts, 
including  past-due  support,  by  the 
administrative  offset  of  Federal 
payments.  See  also  section 
31001  (z)(l)(B)  of  the  DCIA,  codified  at 
31  U.S.C.  3701(b)(2). 

FMS,  as  the  Treasury  disbursing 
office,  is  responsible  for  implementation 
of  centralized  administrative  offset  for 
the  collection  of  nontax  debt  owed  to 
the  United  States,  past-due  support,  and 
other  State  debt.  On  September  28, 
1996,  the  President  issued  Executive 
Order  13019  entitled  "Supporting 


Families:  Collecting  Delinquent  Child 
Support  Obligations"  (Executive  Order) 
which  requires  that  the  Secretary 
promptly  develop  and  implement 
procedures  necessary  to  collect  past-due 
support  debts  by  administrative  offset. 
The  Executive  Order  recognizes  that  the 
failure  of  some  parents  to  meet  their 
child  support  obligations  threatens  the 
health,  education,  and  well-being  of 
their  children  and  requires  the 
collection  of  delinquent  child  support 
obligations  from  persons  who  may  be 
entided  or  eligible  to  receive  certain 
Federal  payments.  FMS  is  publishing 
this  interim  regulation  to  establish  and 
notify  the  public  of  the  procedures 
necessary  for  the  collection  of  past-due 
support  debts  by  administrative  offset  in 
accordance  with  31  U.S.C.  3716(h)  and 
the  Executive  Order. 

Federal  law  prohibits  the  us.    if 
administrative  offset  to  collect  State 
debts  (including  past-due  support)  for 
many  types  of  Federal  payments, 
including  payments  due  to  an 
individual  under  (a)  title  IV  of  the 
Higher  Education  Act  of  1965;  (b)  the 
Social  Security  Act;  (c)  part  B  of  the 
Black  Lung  Benefits  Act;  (d)  any  law 
administered  by  the  Railroad  Retirement 
Board;  (e)  the  tariff  laws  of  the  United 
States;  and  (f)  any  other  law  that 
expressly  prohibits  collection  of  past- 
due  support  by  administrative  offset. 
Regulations  promulgated  by  the  Internal 
Revenue  Service  and  the  Department  of 
Health  and  Human  Services  (HHS) 
govern  the  offsetting  of  Federal  tax 
refund  payments  to  collect  past  due 
child  support  as  authorized  under  26 
U.S.C.  6402  and  42  U.S.C.  664.  See  26 
CFR  301.6402-5  and  45  CFR  303.72 
FMS  will  be  responsible  for  operation  of 
the  tax  refund  offset  program  effective 
January  1,  1998,  and  will  issue  new 
regulations  governing  the  offset  of  tax 
refund  payments  to  collect  past-due 
support. 

To  implement  the  Executive  Order 
and  31  U.S.C.  3716(h),  FMS  is  working 
Mdth  HHS,  Treasury  and  non -Treasury 
disbursing  officials,  and  other  affected 
agencies,  including  Federal  payment 
agencies.  The  Executive  Order  requires 
that  disbursing  officials  (officials 
authorized  to  disburse  Federal 
payments)  and  payment  agencies 
(agencies  that  certify  Federal  payments) 
promptly  implement  any  rule, 
regulation,  or  procedure  necessary  to 
conduct  administrative  offset  to  collect 
delinquent  child  support  payments. 

SubsecUon  (c)(3)(B)  of  31  U.S.C.  3716, 
as  added  by  section  4  001(d)(2)(D)  of 
the  DCIA,  requires  tho  Secretary  to 
exempt  payments  under  means-tested 
programs  from  administrative  offset 
when  requested  by  the  head  of  the 


respective  agency.  In  addition,  this 
subsection  authorizes  the  Secretary  to 
exempt  other  payments  from 
administrative  offset  upon  the  written 
request  of  the  head  of  the  payment 
certifying  agency.  The  written  request 
for  exemption  must  provide  justification 
for  the  exemption.  Standards  and 
instructions  for  making  such  requests 
are  available  from  FMS  at  the  above 
address  and  at  the  FMS  web  site  at 
www.fms.treas.gov.  The  Executive 
Order  requires  that  Federal  payment 
agencies  determine  the  classes  and 
types  of  payments  that  should  be 
considered  for  exemption  from 
administrative  offset  by  the  Secretary 
and  submit  requests  for  exemption  to 
FMS  within  30  days  of  the  date  the 
Secretary  prescribes  standards.  In  acting 
on  such  requests,  the  Secretary  will  give 
due  consideration  to  whether 
administrative  offset  would  tend  to 
interfere  substantially  with  or  defeat  the 
purposes  of  the  payment  agency's 
program.  The  DCIA  requires  that  the 
Secretary  report  to  the  Congress 
annually  on  exemptions  granted  under 
the  DCIA. 

FMS  is  working  closely  with  HHS  to 
implement  procedures  necessary  to 
report  to  the  Secretary  information  on 
past-due  support  claims  referred  to  HHS 
by  States  for  tax  refund  offset  purposes 
under  42  U.S.C.  664  and  26  U.S.C. 
6402(c),  including  claims  enforced  by 
States  pursuant  to  cooperative 
agreements  with  or  by  Indian  tribal 
governments.  Such  procedures  are 
appropriate  to  facilitate  offset  and 
prevent  duplicative  efforts  by  the  States. 
FMS  is  also  working  closely  with  HHS 
to  implement  procedures  necessary  to 
report  to  the  Secretary  information  on 
past-due  support  claims  referred  to  HHS 
by  States  under  this  rule.  It  is 
anticipated  that  States  will  continue  to 
refer  debts  to  HHS  for  offset  from  both 
Federal  tax  refunds  and  other  Federal 
payments  and  that  HHS  will  report 
those  debts  to  the  Secretary.  While 
nothing  in  this  rule  is  intended  to 
require  States  to  refer  debts  directly  to 
FMS  for  administrative  offset,  this  rule 
provides  States  with  that  option. 

"Past-due  support"  means  the  amount 
of  support,  determined  under  a  court 
order,  or  an  order  of  an  administrative 
procedure  established  under  State  law, 
for  support  and  maintenance  of  a  child, 
or  of  a  child  and  the  parent  with  whom 
the  child  is  living,  which  has  not  been 
paid.  States  will  have  the  option  of 
direcdy  notifying  FMS  of  past-due 
support  for  administrative  offset 
purposes  or  of  notifying  HHS, 
whereupon  HHS  will  report  those  debts 
to  FMS. 
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Before  notifying  FMS  or  HHS  that  an 
individual  owes  past-due  support,  the 
State  or  its  agents  will  be  required  to 
send  notice  to  such  individual  that  an 
offset  may  be  taken  from  certain  Federal 
payments  otherwise  payable  to  such 
individual.  The  notice  shall  inform  the 
individual  owing  the  past-due  support 
of  the  type  and  amount  of  the  support 
owed,  as  well  as  such  individual's  right 
to  a  review  of  the  State's  determination 
that  past-due  support  is  owed  or  of  the 
amount  owed.  The  State  will  certify  that 
the  requirements  of  this  regulation  and 
applicable  State  law  have  been  met. 

Section  by  Section  Analysis 

(a)  Definitions 

Administrative  Offset.  Administrative 
offset  has  the  same  meaning  as  found  at 
31  U.S.C.  3701(a)(1)  except  that  as  used 
in  this  rule  the  term  is  limited  to  the 
offsetting  of  payments  to  collect  past- 
due  support. 

Debt.  As  used  in  this  rule,  the  term 
"debt"  is  hmited  to  debt  based  on  past- 
due  support.  Debt  based  on  past-due 
support  is  among  the  many  kinds  of 
debts  subject  to  collection  by 
administrative  offset  and  encompassed 
by  the  statutory  definition  of  debt  found 
at  31  U.S.C.  3701(b)  (1)  and  (2).  The 
definition  of  debt  contained  in  this  rule 
does  not  alter  the  statutory  definition.  It 
merely  limits  the  scope  of  the  rule  to 
debt  based  on  past-due  support. 

Disbursing  Official.  Disbursing  official 
means  an  official  who  has  authority  to 
disburse  pubhc  money  pursuant  to  31 
U.S.C.  3321  or  another  law.  It  includes 
disbursing  officials  of  the  Department  of 
the  Treasury,  the  Department  of 
Defense,  the  United  States  Postal 
Service,  or  any  other  Government 
corporation,  any  disbursing  official  of 
the  United  States  designated  by  the 
Secretary  of  the  Treasury,  or  any 
disbursing  official  of  any  other 
executive  department  or  agency  that 
disburses  Federal  payments. 

Past-Due  Support.  Past-due  support 
means  the  amount  of  support 
determined  under  a  court  order  or  an 
order  of  an  administrative  procedure 
established  under  State  law  for  support 
and  maintenance  of  a  child  or  of  a  child 
and  the  parent  vtrith  whom  the  child  is 
living,  which  has  not  been  paid.  Unless 
so  limited  by  court  order  or  under  State 
law  or  procedure,  the  term  "child"  as 
used  in  this  definition  is  not  intended 
to  be  limited  to  minor  children. 

State.  Treasury  considered  including 
legal  subdivisions  of  States  within  the 
definition  of  "State"  to  ensure  that  there 
were  no  impediments  to  collecting  past- 
due  support  being  enforced  at,  for 
example,  the  county  level.  Legal 


subdivisions  of  States  were  not  included 
in  the  definition  of  "State"  because  of 
concerns  about  the  ]K>tential  impact  on 
current  relationships  between  States 
and  their  legal  subdivisions  in  the 
collection  of  past-due  support.  The 
public  is  invited  to  comment  on  the 
impact  of  including  or  excluding  legal 
subdivisions  of  States  in  the  definition 
of  "State"  as  well  as  on  any  other 
provision  of  this  rule. 

(b)  General  Rule 

Paragraph  (b)  states  the  general  rule 
that  disbursing  officials  of  FMS  and 
other  disbursing  officials  of  the  Federal 
Govenunent  will  offset  Federal 
payments  to  collect  past -due  support. 
States  enforcing  past-due  support  may 
notify  FMS  of  past-due  support  either 
by  entering  into  an  agreement  with  FMS 
and  requesting  that  the  offset  be 
conducted  or  by  notifying  HHS. 
Amounts  offset  will  be  forwarded  to  the 
State  less  any  fee  charged  for  the  offset. 

(c)  Agreements 

Paragraph  (c)  states  that  FMS  may, 
within  its  discretion,  enter  into  an 
agreement  with  a  State  for  disbursing 
officials  of  FMS  and  other  Federal 
disbursing  officials  to  collect  past-due 
support  by  administrative  offset.  The 
agreement  will  contain  requirements 
that  FMS  considers  appropriate  to 
facilitate  the  offset  such  as  the  maimer 
and  time  frames  for  submitting  debts  to 
FMS;  requirements  for  updating  debts; 
and  other  procedures  to  ensure  offsets 
are  properly  made.  The  agreement  also 
will  require  that  States  have  procedures 
in  place  for  collecting  debt  by 
administrative  offset  including 
procedures  for  ensuring  that  individuals 
who  owie  past-due  support  are  provided 
wth  notice  and  an  opportujiity  to  be 
heard  before  the  debt  is  referred  to  FMS 
for  offset.  There  is  a  strong  Federal  and 
State  interest  in  ensiuing  that  parents 
meet  their  child  support  obUgations. 
The  failure  of  some  parents  to  meet  their 
child  support  obligations  weakens 
families  and  increases  State  and  Federal 
welfare  expenditures.  Thus,  agreements 
entered  into  between  FMS  and  a  State 
for  the  collection  of  past-due  support  by 
administrative  offset  are  of  mutual 
benefit  to  hoth  the  State  and  FMS  and 
are  therefore  considered  reciprocal. 
There  is  no  requirement  that  States 
offset  their  payments  to  collect  debts 
owed  to  the  Federal  Government  and 
thus  the  request  for  offset  from  the  State 
may  come  from  the  appropriate  official 
of  the  State  responsible  for  enforcing 
past-due  support  rather  than  a  State 
disbursing  official 


(d)  Notification  to  FMS  of  Past- Due 
Support 

Paragraph  (d)  describes  the 
procedures  which  must  be  followed  few 
each  debt  when  a  State  notifies  FMS  or 
HHS  of  past -due  support  for  purp>oses  of 
collection  by  administrative  offset  More 
specific  instructions  regarding  the 
formatting  of  information  and  the 
required  data  elements  will  be  provided 
to  States. 

States  which  are  enforcing  a  past -due 
support  order  issued  by  another  State  or 
otherwise  have  knowledge  that  another 
State  is  involved  in  enforcing  a 
particular  past-due  support  order,  are 
required  to  inform  any  other  State 
involved  in  enforcing  the  order  that  it 
has  notified  FMS  of  the  past-due 
support.  States  must  also  notify  any 
other  State  involved  in  enforcing  the 
order  of  any  amounts  received  as  a 
result  of  an  offset.  The  purpose  of  this 
notification  is  to  avoid  referral  of  the 
same  debt  from  more  than  one  State  and 
to  ensure  that  debt  amounts  are 
accurately  maintained. 

Before  a  debt  can  be  referred  to  FMS, 
States  must  sign  a  certification  for  each 
debt  or  group  of  debts  certifying  that 
each  debt  is  past-due,  legally 
enforceable,  that  the  notice  described  in 
paragraph  (h)  has  been  sent,  and  that  the 
State  has  completed  any  requirements 
imposed  by  its  own  laws  or  procedures 
for  collection  of  debts  by  administrative 
offset.  The  certifying  official  must  have 
both  the  knowledge  and  the  authorify  to 
certify  to  FMS,  on  behalf  of  the  State, 
that  these  requirements  have  been  met. 
One  of  the  purposes  of  the  certification 
is  to  permit  the  Secretary  of  the 
Treasury,  as  authorized  by  the  DCIA,  to 
waive  certain  requirements  of  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988,  5  U.S.C."  552a, 
when  applicable,  upon  certification  by  a 
State  that  the  requirements  of  31  U.S.C. 
3716(a)  have  been  met.  Section  3716(a) 
of  Title  31  sets  forth  the  due  process 
requirements  applicable  to  the 
collection  of  delinquent  debts  owed  to 
the  Federal  Government.  The  due 
process  requirements  applicable  to  the 
determination  and  collection  of  past- 
due  support  are  estabUshed  under  State 
laws  and  procedures.  Additionally, 
paragraph  (h)  of  this  rule  sets  forth 
specific  due  process  requirements  States 
must  meet  to  collect  past-due  support 
imder  this  rule.  Thus,  certification  of 
compUance  with  both  the  requirements 
of  State  laws  and  procedures  and  the 
requirements  of  paragraph  (h)  of  this 
rule  will  be  considered  equivalent  to 
certification  of  compliance  with  the 
requirements  of  31  U.S.C.  3716(a). 
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Any  debts  which  are  not  properly 
certified  or  do  not  otherwise  comply 
with  the  requirement  of  this  section  will 
not  be  accepted  by  FMS.  States  will  be 
notified  that  a  particular  debt  or  group 
of  debts  has  been  rejected  and  will  be 
given  the  reason  for  the  rejection.  Such 
debts  may  be  submitted  to  FMS  once 
any  deficiencies  noted  have  been 
resolved. 

(e)  Minimum  Amount  of  Past-due 
Support 

Paragraph  (e)  states  that  FMS  will  not 
accept  debts  of  less  than  S25.00  for 
collection  by  administrative  offset.  If  a 
debt  is  referred  to  FMS  which  is  over 
$25.00  at  the  time  it  is  referred,  the  debt 
will  remain  subject  to  collection  by 
administrative  offset  until  it  is  paid  in 
full  even  if  it  falls  below  the  S25.00 
minimum.  The  $25.00  minimum  is 
intended  to  ensxire  that  FMS  is  not 
collecting  debt  by  administrative  offset 
where  the  administrative  cost  of 
collection  exceeds  the  amount  of  the 
debt.  The  minimum  amount  may  be 
adjusted  either  upward  or  downward  by 
FMS.  States  will  be  notified  of  any 
adjustments. 

(f)  Limitations 

Paragraph  (f)  provides  that  a  debt 
properly  submitted  to  FMS  for 
administrative  offset  will  remain  subject 
to  collection  by  offset  until  it  is  paid  in 
full  as  long  as  the  debt  remains  past-due 
and  legally  enforceable.  A  debt  will  be 
considered  legally  enforceable  for 
purposes  of  this  paragraph  (f)  if,  under 
applicable  State  law,  it  may  lawfully  be 
collected  by  administrative  offset. 

(g)  Notification  of  Changes  in  Status  of 
Debt 

To  ensure  that  debts  referred  to  FMS 
for  collection  by  administrative  offset 
remain  accurate  as  to  their  amount  and 
that  amounts  offset  do  not  exceed  the 
amount  of  the  debt,  paragraph  (g) 
requires  States  to  notify  FMS  or  HHS  of 
any  decreases  in  the  amount  of  a  debt 
referred.  States  are  also  required  to 
notify  FMS  or  HHS  if  any  debt  should 
be  deleted  from  the  debtor  database 
either  because  it  has  been  paid  in  full 
or  for  any  other  reason.  States  are 
permitted  to  notify  FMS  or  HHS  of  any 
increases  in  the  amount  of  a  debt 
referred  to  FMS  as  long  as  the  State  has 
provided  proper  notice  to  the  debtor 
and  has  complied  with  any  other 
requirements  of  State  law  or  procedure. 
Where  a  debt  represents  an  ongoing 
obligation  and  it  is  anticipated  that  the 
debt  will  increase  on  a  regular  basis. 
States  should  ensure  that  the  notices 
sent  pursuant  to  paragraph  (h)  of  this 
regulation  include  such  amounts. 


Under  paragraph  (g),  States  will  be 
required  to  report,  at  established  time 
intervals,  the  total  net  adjustment  made 
to  the  amount  of  the  debt  if  the  net 
adjustment  results  in  a  decrease  in  the 
debt  amount.  If  the  total  net  adjustment 
made  to  the  debt  amount  during  the 
established  time  interval  results  in  an 
increase  in  the  debt  amount,  States  are 
encouraged,  but  are  not  required,  to 
report  the  total  net  adjustment. 

(h)  Advance  Notification  of  Intent  to 
Collect  by  Administrative  Offset 

Paragraph  (h)  sets  forth  requirements 
concerning  the  notice  and  opportunity 
to  exercise  certain  rights  that  must  be 
provided  to  individuals  who  owe  past- 
due  support  before  the  debt  can  be 
referred  for  collection  by  administrative 
offset.  States  must  have  procedures  in 
place  to  afford  individuals  who  owe 
past-due  support  the  opportunity  for  a 
review  as  provided  for  under  this 
paragraph  (h)  and  must  comply  with 
those  procedures  prior  to  referring  a 
debt  for  collection  by  administrative 
offiset.  Where  a  State  intends  to  refer  a 
debt  which  it  is  enforcing  based  upon 
an  order  issued  by  another  State,  the 
referring  State  must  ensure  that  the 
individual  who  owes  the  past-due 
support  has  the  opportunity  for  a  review 
by  either  the  referring  State  or  the  State 
which  issued  the  order. 

(i)  Payments  Subject  to  Offset 

All  Federal  payments  are  subject  to 
offset  to  collect  past-due  support  except 
those  payments  described  in  paragraph 
(i).  Those  payments  listed  in  paragraph 
(i)(l)  are  specifically  excluded  from 
offset  to  collect  past-due  support  by  the 
DCLA.  Paragraph  (i)(2)  sets  forth  the 
authority  of  the  Secretary  under  the 
EXDIA  to  exempt  additional  payments 
from  offset.  Payments  which  may  be 
exempted  from  offset  under  this 
authority  are  described  in  paragraph  (k). 
Paragraph  (i)(3)  is  intended  to  recognize 
that  other  laws  may  prohibit  the  offset 
of  certain  payments  to  collect  past-due 
support.  This  exception  applies  only 
where  another  law  specifically  and 
expressly  prohibits  offiset.  For  example, 
38  U.S.C.  5301(a)  expressly  prohibits 
the  collection  of  most  debt  by  offset 
from  certain  Veterans'  benefit  payments. 
Paragraphs  (i){4)  and  (i)(5)  reflect  the 
DCLA  provisions  which  exclude 
payments  made  under  the  Internal 
Revenue  Code  and  the  tariff  laws  of  the 
United  States  from  administrative  offset 
under  31  U.S.C.  3716.  Authority  to 
offset  tax  refund  payments  to  collect 
past-due  support  is  found  at  42  U.S.C. 
664  and  26  U.S.C.  6402  and  is  governed 
by  regulations  at  45  CFR  303.72  and  26 
CFR  301.6402-5.  Ail  Other  Federal 


payments  are  subject  to  offset  under  this 
rule  although  restrictions  may  apply  to 
limit  the  amount  of  a  particular 
payment  which  may  be  offset. 

(j)  Special  Provisions  Applicable  to 
Federal  Salary  Payments 

Federal  salary  payments  are  included 
in  those  payments  subject  to  offset  to 
collect  past-due  support  under  31  U.S.C. 
3716.  The  special  rules  contained  in 
paragraph  (j)  are  intended  to  ensure  that 
the  amount  of  a  Federal  salary  payment 
subject  to  offset  does  not  exceed  the 
limitations  applicable  to  the 
garnishment  of  Federal  pay  to  collect 
support  under  15  U.S.C.  1673(b)(2)  (A) 
and  (B).  The  authority  to  offset  Federal 
salary  payments  to  collect  past-due 
support  is  not  intended  to  alter  or 
supersede  the  authority  to  garnish  the 
wages  of  a  Federal  employee  who  owes 
past-due  support.  Thus,  this  rule 
provides  that  the  maximum  allowable 
offset  amount  will  be  reduced  by  the 
amount  of  a  garnishment  order  for 
support.  For  example,  if  a  Federal 
employee's  pay  in  a  given  pay  period, 
after  required  deductions,  is  $1,000  and 
50%  of  that  pay  may  be  offset,  the  total 
amount  subject  to  offset  is  $500.  If, 
however,  there  is  a  garnishment  order 
for  support  of  $300  against  that 
employee's  pay,  the  amount  subject  to 
offset  is  reduced  to  $200.  Where  there 
is  a  $500  garnishment  order  against  that 
employee's  pay,  no  offset  would  be 
permitted.  Because  Federal  salary  pay  is 
being  offset  to  collect  past-due  support 
under  31  U.S.C.  3716,  the  provisions 
applicable  to  the  offset  of  Federal  salary 
payments  to  collect  debt  owed  to  the 
Federal  Government  do  not  apply. 

(k)  Payments  Exempt  From 
Administrative  Offset  to  Collect  Past- 
due  Support  Being  Enforced  by  a  State 

Paragraph  (k)  describes  the  authority 
of  the  Secretary  as  contained  in  the 
DCLA  to  exempt  certain  payments  from 
administrative  offset.  Examples  of 
means-tested  programs  as  defined  in 
paragraph  (k)  include  food  stamps  and 
Supplemental  Security  Income  (SSI). 
Such  programs  are  exempt  from  offset 
so  long  as  a  request  for  an  exemption  is 
properly  submitted  to  the  Secretary  and 
the  Secretary  determines  that  such 
programs  are,  in  fact,  means-tested. 
Other  payments  may  be  exempted  from 
offset  at  the  discretion  of  the  Secretary 
upon  receipt  of  a  proper  request  from 
the  agency  that  issues  the  payment 
which  justifies  the  reason  for  the 
exemption.  FMS  has  issued  standards 
for  payment  agencies  to  follow  when  for 
making  such  requests.  These  standards 
are  available  from  FMS  at  the  above 
address  and  at  the  FMS  web  site.  In 
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acting  on  such  requests,  the  Secretary 
will  give  due  consideration  to  whether 
or  not  the  offset  would  tend  to 
substantially  interfere  with  the  purpose 
of  the  program. 

(1)  Fees 

FMS  will  charge  a  fee  to  cover  the 
costs  of  the  offset. 

The  fee  will  be  deducted  from  the 
amount  offset  before  that  amount  is 
forwarded  to  the  States  and  will  only  be 
charged  when  an  offset  has  been  made. 
States  may  add  this  fee  to  the  amount 
of  the  debt  if  permitted  by  law.  The  fee 
charged  is  intended  to  reimburse  FMS 
for  the  administrative  costs  of  the  offset 
and  therefore  may  be  adjusted  to  reflect 
costs.  Once  a  fee  is  established, 
however,  it  will  not  be  adjusted  for  a 
period  of  at  least  12  months.  States  will 
be  notified  in  advance  of  any 
adjustments. 

(m)  Conducting  the  Offset 

Paragraph  (m)  describes  how  the 
o^et  program  works.  Debts  referred  to 
FMS  are  entered  into  a  centralized 
debtor  database.  When  disbursing 
officials  of  the  Federal  Government 
issue  payments,  those  payments  are 
compared  with  the  debtor  database  to 
determine  if  the  person  to  whom  the 
payment  is  to  be  issued  (the  payee) 
owes  a  debt.  If  a  match  occurs  (a  match 
occurs  when  the  taxpayer  identification 
number  and  name  of  the  payee  match 
the  taxpayer  identification  number  and 
name  of  a  debtor)  and  the  payment  is 
one  which  is  subject  to  offset  for  the 
collection  of  past-due  support,  the  offset 
will  take  place.  Amounts  offiset  will  be 
forwarded  to  the  State,  less  any  fee.  If 
the  amount  offset  is  less  than  the 
amount  of  the  payment,  the  remainder 
of  the  payment  will  be  forwarded  to  the 
payee.  Certain  payments  may  only  be 
partially  offset,  that  is,  only  a  certain 
percentage  of  the  payment  may  be  offset 
to  collect  a  debt.  If  the  offset  does  not 
result  in  payment  of  the  debt  in  full, 
offsets  from  future  payments  to  the 
payee  will  continue  until  the  debt  is 
paid  in  full.  Although  only  those  debts 
based  on  past-due  support  are  the 
subject  of  this  rule,  other  debts  as 
defined  at  31  U.S.C.  3701(b)  are  also 
included  in  the  database  to  be  collected 
by  administrative  offset.  Separate  rules 
govern  the  collection  of  other  debts 
(debts  not  based  on  past-due  support)  by 
administrative  offset. 

(n)  Priorities 

Paragraph  (n)  is  intended  to  establish 
a  priority  for  offsets  where  an  individual 
owes  more  than  one  debt  and  a  payment 
being  issued  to  that  individual  (or  the 
amoimt  of  that  payment  which  is 


available  for  offset)  is  not  sufficient  to 
satisfy  all  debts.  Debt  based  on  past-due 
support  may  be  of  more  than  one  type 
depending  on  whether  or  not  the  debt 
has  been  assigned  to  the  State. 
Paragraph  (n)  provides  that  debt  which 
has  been  assigned  to  the  State  will  be 
collected  first  and  that  debt  which  has 
not  been  assigned  to  the  State  will  be 
collected  only  after  other  reductions 
allowed  by  law  have  been  taken,  such 
as  offsets  to  collect  debt  as  defined  at  31 
U.S.C.  3701(b)  which  is  owed  to  the 
Federal  Government. 

(o)  Notification  of  Offset 

Paragraph  (o)  provides  that  once  an 
offset  has  occurred,  the  disbursing 
official  who  conducted  the  offset  will 
provide  notice  to  the  payee  that  the 
offset  has  occurred.  A  disbursing 
official,  however,  cannot  be  held  liable 
for  failure  to  provide  this  notice. 

(p)  Liability  of  Disbursing  Officials  and 
Payment  Agencies 

Paragraph  (p)  restates  the  IXHA  which 
provides  that  neither  the  disbursing 
official  nor  the  payment  agency  shall  be 
liable  for  the  amount  of  the  offset  on  the 
basis  that  the  underlying  obligation, 
represented  by  the  payment  amount 
before  the  offset  was  taken,  was  not 
satisfied.  Thus,  if  a  payee  is  due  a 
payment  and  receives  less  than  the  full 
amount  of  that  payment  because  an 
offset  has  occurred,  no  cause  of  action 
exists  against  the  disbursing  official  or 
the  payment  agency  on  the  basis  that  the 
payment  was  not  made  in  full. 
Paragraph  (p)  also  provides  that  the 
pajrment  agency  will  receive  notice  that 
the  offiset  has  occurred  and  will  be 
provided  with  contact  information  at 
the  State  which  referred  the  debt  for 
offset.  The  purpose  of  this  notice  is  to 
allow  the  payment  agency  to  properly 
direct  any  inquiries  it  may  receive 
concerning  the  offset. 

Regulatory  A^yses 

It  has  been  determined  that  this  rule 
is  not  a  significant  regulatory  action  as 
defined  in  Executive  Order  12866. 
Because  no  notice  of  proposed 
rulemaking  is  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  do  not 
apply. 

Special  Analyses 

FMS  is  promulgating  this  interim  rule 
without  opportunity  for  prior  public 
comment  pursuant  to  the 
Administrative  Procedure  Act  (APA),  5 
U.S.C.  553,  because  FMS  has 
determined,  for  the  following  reasons, 
that  a  comment  period  would  be 
impracticable  and  contrary  to  the  public 
interest.  The  EXULA  was  effective 


inunediately  upon  its  enactment  on 
April  26,  1996.  and  for  the  first  time, 
authorized  the  collection  of  past-due 
support  by  administrative  offset  from 
certain  Federal  payments.  Prior  to  the 
passage  of  the  DCLA  only  debts  owed  to 
the  United  States  could  be  collected  by 
administrative  offset  from  these  Federal 
payments.  Thus,  States  enforcing  past- 
due  support  as  well  as  members  of  the 
public  who  either  owe  or  are  owed  past- 
due  support  may  not  be  aware  of  the 
impact  of  the  law. 

Executive  Order  13019  dated 
September  28.  1996  requires  the 
Secretary  to  promptly  develop  and 
implement  procedures  necessary  for  the 
Secretary  to  collect  past-due  support  by 
administrative  offset.  The  Executive 
Order  states  that  the  failure  of  some 
parents  to  meet  their  child  support 
obligations  threatens  the  health, 
education,  and  well-being  of  their 
children.  It  is  the  intent  of  the  Executive 
Order  to  facilitate  the  collection  of 
delinquent  child  support  obligations 
from  persons  who  may  he  entitled  to 
receive  certain  Federal  payments 
thereby  supporting  our  children  and 
strengthening  American  families.  Since 
this  interim  rule  provides  critical 
guidance  needed  to  facilitate  the  offset 
of  Federal  payments  to  collect  past-due 
support.  FMS  believes  that  it  is  in  the 
public  interest  to  issue  this  interim  rule 
without  opportunity  for  prior  public 
comment. 

The  public  is  invited  to  submit 
comments  on  the  interim  rule  which 
will  be  taken  into  account  before  a-finai 
rule  is  issued. 

FMS  has  determined  that  good  cause 
exists  to  make  this  interim  rule  effective 
upon  publication  without  providing  the 
30  day  period  between  publication  and 
the  effective  date  contemplated  by  5 
U.S.C.  553(d).  The  purpose  of  a  delayed 
effective  date  is  to  afford  persons 
affected  by  a  rule  a  reasonable  time  to 
prepare  for  compliance.  However,  in 
this  case,  the  authority  to  collect  past- 
due  support  by  administrative  offset 
from  Federal  payments  became  effective 
on  April  26,  1996.  Inasmuch  as  this 
interim  rule  provides  important 
guidance  that  is  expected  to  facilitate 
implementation  of  the  authority 
contained  in  the  law,  FMS  believes  that 
good  cause  exists  to  make  the  rule 
effective  upon  publication. 

Since  the  interim  rule  is  being  issued 
without  prior  notice  and  public 
procedure  pursuant  to  the  APA.  the 
collections  of  information  contained  in 
the  interim  rule  has  been  reviewed 
under  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507(j))  and,  pending  receipt  and 
evaluation  of  public  comments. 
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approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  1510-0069.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a  valid 
control  number  assigned  by  OMB. 

Comments  concerning  the  collection 
of  information  should  be  directed  to 
OMB,  Attention:  Desk  Officer  for  the 
Department  of  the  Treasury,  Financial 
Management  Service.  Office  of 
Information  and  Regulatory  Affairs, 
Washington.  D.C.  20503,  with  copies  to 
Jacqueline  Perry,  Public  Reports 
Clearance  Officer,  Financial 
Management  Service,  3361  75th 
Avenue,  Landover,  Maryland  20785. 
Any  such  comments  should  be 
submitted  not  later  than  September  5, 
1997.  Comments  are  specifically 
requested  concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  FMS, 
including  whether  the  information  will 
have  practical  utility; 

The  acciUBcy  of  the  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced:  and 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  and  other  forms  of 
information  technology. 

The  collections  of  information  in  this 
interim  regulation  are  in  §  285.1  (d)(1), 
(d)(2).  (d)(3),  (g).  and  (h).  The 
information  collected  under 
§  285.1(d)(1)  may  include  the  name  of 
the  person  owing  past-due  support,  the 
person's  social  security  number,  the 
person's  address,  the  amount  of  past- 
due  support  owed,  and  an  identity  code 
for  the  State.  This  information  is  needed 
to  determine  if  the  debtor  and  the  payee 
of  a  Federal  payment  is  the  same 
person,  to  notify  the  debtor/payee  of  the 
occurrence  of  an  offset,  and  to  forward 
the  money  offset  to  the  appropriate 
State. 

The  information  collected  under 
§  285.1(d)(2)  shall  include  name  and 
social  security  number  of  the  debtor. 
This  information  is  necessary  to  prevent 
duplication  of  reporting  to  FMS. 

The  information  collection  under 
§  285.1(d)(3)  shall  include  a  signed 
statement  that  the  debt  is  past-due  and 
legally  enforceable  and  that  the  State 
has  complied  with  all  the  requirements 
under  §  285.1(h).  This  information  is 
necessary  to  provide  a  waiver  of  certain 
sections  of  the  Computer  Matching  and 
Privacy  Protection  Act  of  1988  where 


such  a  waiver  is  necessary  to  conduct 
administrative  offset  under  this  rule. 

The  information  collected  under 
§  285.1(g)  may  include  changes  to  the 
name  of  the  person  owing  past-due 
support,  the  person's  social  security 
number,  the  person's  address,  the 
amount  of  past-due  support  owed,  or 
the  identity  code  for  the  State  collecting 
the  debt.  This  information  is  needed  to 
assure  that  the  information  concerning 
the  debtor  is  accurate,  which  prevents 
erroneous  offsets. 

The  information  collected  under 
§  285.1(h)  shall  include  the  name  and 
address  of  the  debtor,  information 
concerning  the  existence  of  a  past-due 
support  debt  and  the  intent  to  collect 
the  debt  by  administrative  offset,  and  a 
listing  of  the  debtor's  rights.  This 
information  is  a  prerequisite  for 
conducting  administrative  offset  under 
31  U.S.C.  3716(a). 

The  collections  of  information  under 
this  rule  is  voluntary.  Likely 
respondents  to  all  the  collections  of 
information  listed  above  are  States, 
Territories,  and  Commonwealths  of  the 
Federal  Government. 

The  estimated  total  annual  reporting 
burden  is  5562  hours.  The  estimated 
burden  hoiu-s  per  respondent  is  103 
hours.  The  estimated  number  of 
respondents  is  54.  These  figures 
represent  the  burden  imposed  by  FMS. 
The  reporting  burden  imposed  by  other 
agencies  will  be  addressed  by  those 
agencies. 

List  of  Sulqects  in  31  CFR  Part  285 

Administrative  practice  and 
procedure.  Child  Support.  Claims, 
Debts,  Privacy,  Taxes. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  31  CFR  part  285  is  amended 
to  read  as  follows: 

PART  285— DEBT  COLLECTION 
AUTHORmES  UNDER  THE  DEBT 
COLLECTION  IMPROVEMENT  ACT  OF 
1996 

1.  The  authority  citation  for  part  285 
is  revised  to  read  as  follows: 

Autiiority:  26  U.S.C.  6402;  31  U.S.C.  321, 
3716,  3720A;E.O.  13019. 

2.  Section  285.1  is  added  to  part  285, 
subpart  A,  to  read  as  follows: 

§  285.1    Collection  of  past-due  support  by 
administrative  oflset 

(a)  Definitions.  For  purposes  of  this 
section: 

Administrative  offset  means 
withholding  funds  payable  by  the 
United  States  (including  funds  payable 
by  the  United  States  on  behalf  of  a  State 


government)  to.  or  held  by  the  United 
States  for,  a  person  to  satisfy  a  debt. 

Debt  as  used  in  this  section  is 
synonymous  with  the  term  past-due 
support. 

Disbursing  official  includes  an  official 
who  has  authority  to  disburse  public 
money  pursuant  to  31  U.S.C.  3321  or 
another  Federal  law. 

FMS  means  the  Financial 
Management  Service,  a  bureau  of  the 
Department  of  the  Treasury.  FMS  is  the 
designee  of  the  Secretary  of  the  Treasury 
for  all  matters  concerning  this  section, 
unless  otherwise  specified. 

HHS  means  the  Department  of  Health 
and  Human  Services,  Office  of  Child 
Support  Enforcement. 

Fast-due  support  means  the  amount 
of  support  determined  under  a  court 
order,  or  an  order  of  an  administrative 
procedure  established  under  State  law, 
for  support  and  maintenance  of  a  child, 
or  of  a  child  and  the  parent  with  whom 
the  child  is  living,  which  has  not  been 
paid. 

Past-due  support  being  enforced  by 
the  State  means  there  has  been  an 
assignment  of  the  support  rights  to  the 
State  or  the  State  making  the  request  for 
offset  is  providing  services  to 
individuals  pursuant  to  42  U.S.C.  654(5) 
(section  454(5)  of  the  Social  Security 
Act). 

State  means  the  several  States  of  the 
United  States.  The  term  State  also 
includes  the  District  of  Columbia, 
American  Samoa,  Guam,  the  United 
States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  ^nd  the  Commonwealth  of 
Puerto  Rico. 

Secretary  means  the  Secretary  of  the 
Treasury. 

(b)  General  Rule.  FMS  may  enter  into 
a  reciprocal  agreement  with  a  State  for 
the  collection  of  past-due  support  being 
enforced  by  the  State  by  administrative 
offset  from  certain  Federal  payments. 
Upon  notification  of  past-due  support 
either  directly  from  a  State  which  has 
entered  into  such  an  agreement  or  from 
HHS,  disbursing  officials  of  FMS  or  any 
other  disbursing  official  of  the  United 
States  shall  offset  Federal  payments 
which  are  subject  to  offset  under  this 
section,  to  collect  past-due  support.  The 
amount  offset,  minus  the  offset  fee,  shall 
be  forwarded  to  the  State  to  be 
distributed  in  accordance  with 
applicable  laws  and  procedures. 

(c)  Agreements.  FMS  may  enter  into 
reciprocal  agreements  with  States  for 
disbursing  officials  of  FMS  and  any 
other  Federal  disbursing  official  to  offset 
certain  Federal  payments  to  collect  past- 
due  support  being  enforced  by  the  State. 
The  agreement  shall  contain  any 
requirements  which  FMS  considers 
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appropriate  to  fecilitate  the  offset  and 
prevent  duplicative  efforts  and  shall 
require  States  to  prescribe  procedures 
governing  the  collection  of  past-due 
support  by  Federal  administrative  offset. 
For  purposes  of  this  section,  reciprocal 
means  of  mutual  benefit.  An  agreement 
between  FMS  and  a  State  to  collect  past- 
due  support  by  offsetting  Federal 
payments  will  be  considered  of  mutual 
benefit  and  it  is  not  required  that  States 
conduct  administrative  offsets  to  collect 
debts  owed  to  the  Federal  Government. 
States  which  have  entered  into  an 
agreement  with  FMS  pursuant  to  this 
section  may  thereafter  request,  in  the 
maiuier  prescribed  herein,  that  an  offset 
be  performed.  Such  requests  shall  be 
made  by  the  appropriate  State 
disbursing  official  which,  for  purposes 
of  this  section,  means  an  appropriate 
official  of  the  State  agency  which 
administers  or  supervises  the 
administration  of  the  State  plan  under 
Title  rV-D  of  the  Social  Security  Act. 

(d)  Notification  to  FMS  of  past-due 
support.  (1)  States  notifying  FMS  of 
past-due  support  must  do  so  in  the 
manner  and  format  prescribed  by  FMS. 
States  notifying  HHS  of  past-due 
support  must  do  so  in  the  manner  and 
format  prescribed  by  HHS.  HHS  shall 
notify  FMS  of  all  past-due  support 
referred  to  HHS  by  States  for  collection 
by  administrative  offset  provided  that 
the  requirements  of  paragraphs  (d)(3) 
and  (h)  of  this  section  have  been  met. 

(2)  When  a  State  has  knowledge  that 
past-due  support  is  being  enforced  by 
more  than  one  State,  the  State  notifying 
FMS  or  HHS  of  the  past-due  support 
must  inform  any  other  State  involved  in 
enforcing  the  past-due  support  when  it 
refers  the  debt  for  offset  and  when  it 
receives  the  offset  amount. 

(3)  The  notification  of  past-due 
support  must  be  accompanied  by  a 
certification  that  the  debt  is  past-due, 
legally  enforceable,  and  that  the  State 
has  complied  with  all  the  requirements 
as  set  forth  in  paragraph  (h)  of  this 
section  and  with  any  requirements 
imposed  by  State  law  or  procedure.  For 
debts  so  certified,  the  Secretary  may 
waive  sections  552a  (o)  and  (p)  of  Title 
5,  United  States  Code,  where  applicable, 
in  accordance  with  the  Secretary's 
authority  under  31  U.S.C.  3716(f). 

(4)  FMS  may  reject  a  notification  of 
past-due  support  which  does  not 
comply  with  the  requirements  of  this 
section.  The  State  will  be  notified  of  the 
rejection  along  with  the  reason  for  the 
rejection. 

(e)  Minimum  amount  of  past-due 
support.  FMS  will  reject  a  notification 
of  past-due  support  where  the  past-due 
support  owed  is  less  than  $25.00.  This 
amount  may  be  adjusted  from  time  to 


time  by  FMS  to  ensure  that  the  cost  of 
collection  does  not  exceed  the  debt. 

(f)  Limitations.  Debts  properly 
submitted  to  FMS  for  administrative 
offset  will  remain  subject  to  collection 
by  administrative  offset  until  withdrawrn 
by  the  State  provided  the  debt  remains 
past-due  and  legally  enforceable. 

(g)  Notification  of  changes  in  status  of 
debt.  The  State  notifying  FMS  or  HHS 
of  past-due  support  shall,  in  the  manner 
and  in  the  time  frames  provided  by  FMS 
or  HHS,  notify  FMS  or  HHS  of  any 
deletion  or  decrease  in  the  amount  of  a 
debt  referred  for  collection  by 
administrative  offset.  The  State  may 
notify  FMS  or  HHS  of  any  increases  in 
the  amount  of  a  debt  referred  for 
collection  by  administrative  offset 
provided  the  State  has  complied  with 
the  requirements  of  paragraph  (h)  of  this 
section  with  regard  to  those  amounts. 

(h)  Advance  notification  of  intent  to 
collect  by  administrative  offset.  (1)  The 
State,  or  FMS  or  HHS  on  behalf  of  the 
State,  if  the  State  requests  and  FMS  or 
HHS  agrees,  shall  send  a  written 
notification,  at  least  30  days  in  advance 
of  referral  of  the  debt  for  offset,  to  the 
individual  owing  past-due  support, 
informing  the  individual  that  the  State 
intends  to  refer  the  debt  for  collection 
by  administrative  offset  against  Federal 
payments.  The  notice  must  also  inform 
the  individual  of: 

(i)  The  nature  and  amount  of  the  debt; 
and 

(ii)  The  right  to  an  administrative 
review  by  the  State  referring  the  debt  or, 
upon  the  request  of  the  individual,  by 
the  State  with  the  order  upon  which  the 
referral  was  based,  of  the  determination 
of  the  State  with  respect  to  the  debt  and 
of  the  procedures  and  time  frames 
established  by  the  State  for  such 
reviews. 

(2)  Prior  to  referring  a  debt  to  FMS  for 
collection  by  administrative  offset. 
States  must  provide  individuals  with  a 
reasonable  opportunity  to  exercise  the 
rights  enumerated  in  paragraph  (h)(l]  of 
this  section  in  accordance  with 
procedures  prescribed  by  the  State. 

(i)  Payments  subject  to  offset.  Federal 
payments  subject  to  offset  under  this 
section  include  all  Federal  payments 
except: 

(1)  Payments  due  to  an  individual 
under 

(i)  Title  rv  of  the  Higher  Education 
Act  of  1965; 

(ii)  The  Social  Security  Act; 

(iii)  Part  B  of  the  Black  Lung  Benefits 
Act; 

(iv)  Any  law  administered  by  the 
Railroad  Retirement  Board; 

(2)  Payments  which  the  Secretary 
determines  are  exempt  from  offset  in 


accordance  with  paragraph  (k)  of  this 
section; 

(3)  Payments  from  which  collection  of 
past-due  support  by  administrative 
offset  is  expressly  prohibited  by  law; 

(4)  Payments  made  under  the  Internal 
Revenue  Code  of  1986  (except  that  tax 
refund  payments  are  subject  to  offset 
under  separate  authority);  and 

(5)  Payments  made  under  the  tariff 
laws  of  the  United  States. 

(j)  Special  provisions  applicable  to 
Federal  salary  payments.  (1)  Unless  a 
lower  maximum  offset  limitation  is 
provided  by  applicable  State  law,  the 
maximum  part  of  a  Federal  salary 
payment  per  pay  period  subject  to  offset 
to.collect  past-due  support  shall  not 
exceed  those  amounts  set  forth  at 
section  1673(b)(2)  (A)  and  (B)  of  Title 
15,  United  States  Code,  as  follows: 

(i)  Fifty  (50%)  percent  of  the  debtor's 
aggregate  disposable  earnings  for  any 
pay  period,  where  the  debtor  asserts  by 
affidavit,  or  by  other  acceptable 
evidence,  that  he/she  is  supporting  a 
spouse  and/or  dependent  child,  other 
than  the  former  spouse  and/or  child  for 
whom  support  is  being  collected,  except 
that  an  additional  five  (5%)  percent  will 
apply  if  it  appears  that  such  earnings  are 
to  enforce  past-due  support  for  a  period 
which  is  twelve  (12)  weeks  or  more 
prior  to  the  pay  period  to  which  the 
offset  applies.  A  debtor  shall  be 
considered  to  be  supporting  a  spouse 
and/or  dependent  child  only  if  the 
debtor  provides  over  half  of  the  spouse's 
and/or  dependent  child's  support. 

(ii)  Sixty  (60%)  percent  oftne  debtor's 
aggregate  disposable  earnings  for  any 
pay  period  where  the  debtor  fails  to 
assert  By  affidavit  or  establish  by  other 
acceptable  evidence  that  he/she  is 
supporting  a  spouse  and/ or  dependent 
child,  other  than  a  former  spouse  and/ 
or  child  for  whom  support  is  being 
collected,  except  that  an  additional  five 
(5%)  percent  will  apply  if  it  appears 
that  such  earnings  are  to  enforce  past- 
due  support  for  a  period  which  is 
twelve  (12)  weeks  or  more  prior  to  the 
pay  period  to  which  the  offset  applies. 

(2J  The  maximum  allowable  offset 
amount  shall  be  reduced  by  the  amount 
of  any  deductions  in  pay  resulting  from 
a  garnishment  order  for  support. 
Nothing  in  this  rule  is  intended  to  alter 
rules  applicable  to  processing 
garnishment  orders  for  child  support 
and/or  alimony. 

(3)  Federal  salary  payments  subject  to 
offset  for  the  collection  of  past-due 
support  include  current  basic  pay, 
special  pay,  incentive  pay.  retainer  pay, 
overtime,  or  in  the  case  of  an  employee 
not  entitled  to  basic  pay,  other 
authorized  pay.  Aggregate  disposable 
earnings  for  purposes  of  determining  the 
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maximum  amounts  which  may  be  offset 
under  paragraph  (j){l)  of  this  section  is 
Federal  salary  pay  remaining  after  the 
deduction  of: 

(i)  Any  amount  required  by  law  to  be 
withheld; 

(ii)  Amounts  properly  withheld  for 
Federal,  State  or  local  income  tax 
purposes: 

(iii)  Amounts  deducted  as  health 
insurance  premiums; 

(iv)  Amounts  deducted  as  normal 
retirement  contributions,  not  including 
amounts  deducted  for  supplementary 
coverage;  and 

(v)  Amounts  deducted  as  normal  life 
insurance  premiums  not  including 
amounts  deducted  for  supplementary 
coverage. 

(4)  At  least  30  days  in  advance  of 
offset,  the  disbursing  official  shall  send 
written  notice  to  the  debtor  of  the 
maximum  offset  limitations  described  in 
paragraph  (j){l)  of  this  section.  The 
notice  shall  include  a  request  that  the 
debtor  submit  supporting  affidavits  or 
other  documentation  necessary  to 
determine  the  applicable  offset 
percentage  limitation.  The  notice  shall 
also  inform  the  debtor  of  the  percentage 
that  will  be  deducted  if  he/she  fails  to 
submit  the  requested  documentation. 

(k)  Payments  exempt  from 
administrative  offset  to  collect  past-due 
support  being  enforced  by  a  State.  The 
Secretary  will  exempt  from 
administrative  offset  under  this  part 
payments  made  under  means-tested 
programs  when  requested  by  the  head  of 
the  Federal  agency  which  administers 
the  program.  For  purposes  of  this 
section,  means-tested  programs  are 
programs  for  which  eligibility  is  based 
on  a  determination  that  income  and/or 
assets  of  the  beneficiary  are  inadequate 
to  provide  the  beneficiary  with  an 
adequate  standard  of  living  without 
program  assistance.  The  Secretary  may 
exempt  from  administrative  offset  under 
this  section  any  other  class  or  type  of 
payment  upon  the  written  request  of  the 
head  of  the  agency  which  authorizes  the 
payments.  In  determining  whether  or 
not  to  grant  such  exemptions,  the 
Secretary  shall  give  due  consideration  to 
whether  administrative  offset  would 
tend  to  interfere  substantially  with  or 
defeat  the  purposes  of  the  payment 
agency's  program. 

(1)  Fees.  A  fee  which  FMS  has 
determined  to  be  sufficient  to  reimburse 
FMS  for  the  full  cost  of  the  offset 
procedure,  shall  be  deducted  from  each 
offset  amount.  FMS  will  notify  the 
States,  annually  and  in  advance,  of  the 
amount  of  the  fee  to  be  charged  for  each 
offset. 

(m)  Conducting  the  offset.  Disbursing 
officials  of  the  Department  of  the 


Treasury,  the  Department  of  Defense, 
the  United  States  Postal  Service,  or  any 
other  Government  corporation,  any 
disbursing  official  of  the  United  States 
designated  by  the  Secretary,  or  any 
disbursing  official  of  am  executive 
department  or  agency  that  disburses 
Federal  payments  shall  offset  payments 
subject  to  offset  under  this  section  to 
satisfy,  in  whole  or  part,  a  debt  owed  by 
the  payee.  Disbursing  officials  shall 
compare  payment  certification  records 
with  records  of  debts  submitted  to  FMS 
for  collection  by  administrative  offset.  A 
match  will  occur  when  the  taxpayer 
identifying  number  and  name  control  of 
a  payment  record  are  the  same  as  the 
taxpayer  identifying  number  and  name 
control  of  a  debt  record.  The  taxpayer 
identifying  number  for  an  individual  is 
the  individual's  social  security  number. 
When  a  match  occurs  and  all  other 
requirements  for  ofeet  have  been  met, 
the  disbursing  official  shall  offset  the 
payment  to  satisfy,  in  whole  or  part,  the 
debt.  Any  amounts  not  offset  shall  be 
paid  to  the  payee.  The  amount  that  can 
be  offset  from  a  single  payment  is  the 
lesser  of  the  amount  of  the  debt 
(including  interest,  penalties,  and 
administrative  costs);  the  amount  of  the 
payment;  or  the  amount  of  the  payment 
available  for  offset  if  a  statute  or 
regulation  prohibits  offset  of  the  entire 
amount.  Debts  remain  subject  to 
collection  by  offset  until  paid  in  full. 

(n)  Priorities.  When  a  payee  owes 
more  than  one  debt  which  has  been 
referred  to  FMS  for  collection  by 
administrative  offset,  any  offset  will  be 
applied  first  to  past-due  support 
assigned  to  a  State  and  will  be  applied 
to  emy  other  past-due  support  after  any 
other  reductions  allowed  by  law. 

(o)  Notification  of  offset.  Disbursing 
officials  of  FMS  or  any  other  disbursing 
official  which  conducts  an  offset  will 
notify  the  payee  in  writing  of  the 
occurrence  of  the  offset  to  satisfy  past- 
due  support.  The  notice  shall  inform  the 
payee  of  the  type  and  amount  of  the 
payment  that  was  offset:  the  identity  of 
the  State  which  requested  the  offset;  and 
a  contact  point  within  the  State  that  will 
handle  concerns  regarding  the  offset. 
Disbursing  officials  shall  not  be  liable 
for  failure  to  provide  this  notice. 

(p)  Liability  of  disbursing  officials  and 
payment  agencies.  Neither  the 
disbursing  official  nor  the  agency 
authorizing  the  payment  shall  be  liable 
for  the  amount  of  the  administrative 
offset  on  the  basis  that  the  underlying 
obligation,  represented  by  the  payment 
before  the  administrative  offset  was 
taken,  was  not  satisfied.  Disbursing 
officials  will  notify  the  agency 
authorizing  the  payment  that  the  offset 
has  occurred  so  that  the  agency 


authorizing  the  payment  may  direct  any 
inquiries  concerning  the  offset  to  the 
appropriate  State. 

Dated:  June  30,  1997 
Russell  D.  Morris, 
Commissioner. 

[FR  Doc.  97-17518  Filed  7-3-97;  8:45  am] 
BIUJNG  C006  4810-3$-4> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS  026-1026;  FRL-6853-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  EPA  is  taking  final  action 
to  approve  the  State  Implementation 
Plan  (SIP)  revision  concerning  Kansas 
Air  Regulation  (K.A.R.)  28-19-79,  Fuel 
Volatility,  submitted  by  the  Kansas 
Department  of  Health  and  Environment 
(KDHE).  This  revision  sets  a 
summertime  gasoline  Reid  vapor 
pressure  (RVP)  limit  of  7.2  pounds  per 
square  inch  (psi),  and  8.2  psi  for 
gasoline  containing  at  least  9.0  percent 
by  voliune  but  not  more  than  10.0 
percent  by  volume  ethanol,  for  gasoline 
distributed  in  Wyandotte  and  Johnson 
Counties  in  Kansas.  This  revision  is 
necessary  to  ensure  that  the  area 
continues  to  maintain  the  National 
Ambient  Air  Quality  Standard  (NAAQS) 
for  ozone. 

DATES:  This  final  rule  is  effective  on 
August  6,  1997. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue,  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Walker  at  (913)  551-7494. 
SUPPLEMENTARY  INFORMATION:  On  March 
24,  1997  (62  FR  13849),  the  EPA 
proposed  approval  of  the  SIP  revision 
concerning  K.A.R.  28-19-79,  Fuel 
Volatility,  submitted  by  KDHE.  This 
revision,  which  limits  the  RVP  of 
gasoline  sold  in  the  Kansas  portion  of 
the  metropolitan  area,  is  necessary  to 
help  the  Kansas  City  area  maintain  the 
NAAQS  for  ozone.  In  accord  with 
section  211(c)(4)(C),  the  EPA  is  able  to 
approve  this  fuel  control  measure 
because  the  state  of  Kansas 
demonstrated  that  the  measure  is 
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necessary  to  achieve  the  national 
primary  and  secondary  ambient  air 
quality  standard.  The  EPA  also  approves 
the  state  fuel  requirement  as  necessary 
because  no  other  measures  would  bring 
about  timely  attainment  or.  if  other 
measures  exist,  they  are  unreasonable  or 
impracticable. 

The  state  rule  was  adopted  and 
approved  by  the  Secretary  of  KDHE  after 
proper  public  notice  and  hearing 
procedures.  The  rule  was  effective  on 
May  2,  1997.  The  SIP  revision  was 
submitted  by  the  Secretary  of  KDHE  on 
May  23,  1997. 

The  EPA  proposed  approval  of  this 
rule  using  parallel  processing 
procedures.  Under  this  procedure,  the 
EPA  proposed  to  approve  the  Kansas 
rule  based  on  its  proposed  rule  provided 
the  state  made  no  significant  changes  in 
the  rule  upon  adoption  of  the  final  rule. 
Since  no  substantive  revisions  were 
made  by  the  state  to  its  proposed  rule, 
and  the  EPA  received  no  comments  on 
its  proposed  approval  notice,  the  EPA  is 
able  to  take  final  action  in  this  notice  to 
approve  this  revision  to  the  state's  SEP. 

The  rule  was  adopted  by  the  state  and 
became  effective  on  May  2,  1997.  The 
EPA  is  taking  final  action  regarding. this 
SIP  revision  for  the  reasons  discussed  in 
the  notice  of  proposed  rulemaking 
(NPM). 

For  additional  background  on  this 
action  and  the  EPA's  detailed  rationale 
for  approval,  please  refer  to  the 
technical  support  document  of  the 
aforementioned  NPM  (62  FR  13849),  as 
modified  in  conjunction  with  this  final 
action. 

I.  Final  Action 

The  EPA  is  taking  final  action  to 
approve  the  SIP  revision  concerning 
K.A.R.  28-19-79,  Fuel  Volatility, 
submitted  by  KDHE. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors,  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

n.  Administrative  RequirementB 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiu^  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 


and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  the  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C.  603 
and  604).  Alternatively,  the  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

This  Federal  action  authorizes  and 
approves  into  the  Kansas  SIP 
requirements  previously  adopted  by  thf 
state,  and  imposes  no  new 
requirements.  Therefore,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal -state  relationship 
under  the  Clean  Air  Act  (CAA), 
preparation  of  a  regulatory  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  the  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds 
[Union  Electric  Co.  v.  U.S.  E.P.A.,  427 
U.S.  246,  256-66  (S.Ct.  1976);  42  U.S.C. 
7410(a)(2)). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate;  or  to 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Under  section  205,  the 
EPA  must  select  the  most  cost  effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  the 
EPA  to  establish  a  plan  for  informing 
and  advising  any  small  governments 
that  may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  action  authorizes 
and  approves  into  the  Kansas  SIP 
requirements  previously  adopted  by  the 
state,  and  imposes  no  new 


requirements.  Accordingly,  no 
additional  cost  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
results  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule  "  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  5,  1997,  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides,  Volatile  organic  compounds. 

Dated:  )une  17, 1997. 
William  Rice, 
Acting  Regional  Aministrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  R — Kansas 

2.  Section  52.870  is  amended  by 
adding  paragraph  (c)(33)  to  read  as 
follows: 

§  52.870    identification  of  plan. 

*         •         *         >         • 

(c)«  *  * 
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(33)  A  revision  to  the  Kansas  SIP  was 
submitted  by  the  Kansas  Department  of 
Health  and  Environment  on  May  23, 
1997,  pertaining  to  fuel  volatility. 

(i)  Incorporation  by  reference. 

(A)  K.A.R.  28-19-79,  Fuel  Volatility, 
effective  May  2.  1997. 

(PR  Doc.  97-17601  Filed  7-3-97;  8:45  am] 
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ENYlRONMEhfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  10S-0041a;  FRL-5843-91 

Approval  and  Promulgation  of 
Implementation  Plan  for  Yolo-Solano 
Air  Quality  Management  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  to  approve  Yolo-Solano  Air 
Quality  Management  District  (District) 
Rule  3.1 — General  Permit  Requirement, 
Rule  3.2 — Exemptions,  Rule  3.4 — New 
Source  Review,  Rule  3.14 — Emission 
Reduction  Credits,  and  Rule  3.15 — 
Priority  Reserve.  EPA  is  approving  these 
rules  for  the  purpose  of  meeting 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  Act)  with 
regard  to  new  source  review  (NSR)  in 
areas  that  have  not  attained  the  national 
ambient  air  quality  standards  (NAAQS). 
This  approval  action  will  incorporate 
these  rules  into  the  federally  approved 
State  Implementation  Plan  (SIP)  for 
California.  The  rules  were  submitted  by 
the  State  to  satisfy  certain  Federal 
requirements  for  an  approvable  NSR 
SIP.  Thus,  EPA  is  finalizing  the 
approval  of  these  rules  into  the 
California  SIP  under  provisions  of  the 
CAA  regarding  EPA  action  on  SIP 
submittals.  SIPs  for  national  primary 
and  secondary  ambient  air  quality 
standards  and  plan  reqmrements  for 
nonattainment  areas.  EPA  is  taking  this 
action  without  prior  proposal  because 
the  Agency  views  this  as  a  non- 
controversial  amendment  and 
anticipates  no  adverse  comments. 
DATES:  This  action  is  effective  on 
September  5,  1997  unless  adverse  or 
critical  comments  are  received  by 
August  6,  1997.  If  the  effective  date  is 
delayed,  a  timely  notice  will  be 
published  in  the  Federal  Regist^. 
ADDRESSES:  Comments  should  be 
submitted  to  Steve  Ringer  (AIR-3),  EPA, 
Region  9,  75  Hawthorne  St,  San 
Francisco,  CA  94105-3901.  Copies  of 
the  rules  and  EPA's  evaluation  report  of 


each  rule  are  available  for  public 
inspection  at  EPA's  Region  9  office 
during  normal  business  hours  at  the 
following  address:  Permits  Office  (AIR- 
3),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX.  75 
Hawthorne  Street,  San  Francisco,  CA 
94105.  Copies  of  the  submitted  rules  are 
also  available  for  inspection  at  the 
following  locations: 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  2020  "L"  Street, 

Sacramento,  CA  95814. 
Yolo-Solano  Air  Quality  Management 

District.  1947  Galileo  Ct..  Suite  103, 

Davis,  CA  95616. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Ringer,  (AIR-3),  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  K,  75  Hawthorne  Street,  San 
Francisco.  CA  94105-3901.  (415)  744- 
1260. 

SUPPLEMENTARY  INFORMATION:  The  air 
quality  planning  requirements  for 
nonattainment  NSR  are  set  out  in  part 
D  of  title  I  of  the  Clean  Air  Act.  EPA  has 
issued  a  "General  Preamble"  describing 
EPA's  preliminary  views  on  how  EPA 
intends  to  review  SIPs  and  SIP  revisions 
submitted  under  part  D,  including  those 
State  submittals  containing 
nonattainment  NSR  SIP  requirements 
(see  57  FR  13498  (April  16,  1992)  and 
57  FR  18070  (April  28,  1992)).  Because 
EPA  is  describing  its  interpretations 
here  only  in  broad  terms,  the  reader 
should  refer  to  the  General  Preamble  for 
a  more  detailed  discussion.  EPA  has 
also  proposed  regulations  to  implement 
the  changes  under  the  1990 
Amendments  in  the  NSR  provisions  in 
parts  C  and  D  of  Title  I  of  the  Act.  [See 
61  FR  38249  (July  23,  1996)].  Upon  final 
promulgation  of  those  regulations.  EPA 
will  review  those  NSR  SIP  submittals  on 
which  it  has  already  taken  final  action 
to  determine  whether  additional  SIP 
revisions  are  necessary. 

I.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  and  section  110(1)  of 
the  Act  provide  that  each 
implementation  plan  or  revision  to  an 
implementation  plan  submitted  by  a 
State  must  be  adopted  after  reasonable 
notice  and  public  hearing.  Section 
172(c)(7)  of  the  Act  provides  that  plan 
provisions  for  nonattainment  areas  shall 
meet  the  applicable  provisions  of 
Section  110(a)(2). 

Rule  3.1  was  adopted  by  the  District 
Board  of  Directors  on  February  23,  1994. 
and  submitted  to  EPA  as  an  amendment 


to  the  SIP  on  October  19,  1994.  Rule  3.2 
was  adopted  by  the  District  on  August 
25,  1993,  and  submitted  to  EPA  on 
March  29,  1994.  Rule  3.4  was  adopted 
by  the  District  on  December  11,  1996, 
and  submitted  to  EPA  on  March  26. 
1997.  Rules  3.14  and  3.15  were  adopted 
by  the  District  on  September  22, 1993, 
and  submitted  to  EPA  on  March  29, 
1994. 

EPA  deemed  the  submittals  complete 
on  December  1,  1994.  June  3,  1994.  May 
14.  1997.  and  June  3. 1994.  respectively. 
EPA  made  its  determinations  of 
completeness  pursuant  to  EPA's 
completeness  criteria  that  are  set  forth 
in  40  CFR  part  51  appendix  V.' 

Q.  Summary  of  Rule  Contents 

The  Yolo-Solano  Air  Quality 
Management  District  submitted  to  EPA 
for  adoption  into  the  applicable  NSR 
SIP  Rules  3.1,  3.2,  3.4,  3.14,  and  3.15, 
which  constitute  the  District's  new 
source  permitting  rules.  Rule  3.1 
contains  the  District's  general 
requirement  that  new  and  modifying 
sources  must  obtain  an  authority  to 
construct  (ATC)  peirmit  prior  to 
construction.  Rule  3.2  contains  a  list  of 
exemptions  from  the  ATC  permit 
requirements.  Rule  3.4  contains  the 
District's  NSR  definitions, 
administrative  requirements,  and  the 
standards  which  a  stationary  source 
must  meet  in  order  to  obtain  an  ATC 
permit.  Rule  3.14  creates  an 
administrative  mechanism  for  certifying 
emission  reduction  credits  (ERCs).  and 
Rule  3.15  establishes  the  District's 
Priority  Reserve  bank  for  ERCs. 

Rules  3.1.  3.2,  3.4,  3.14,  and  3.15 
represent  comprehensive  revisions  to 
the  District's  NSR  permitting 
regulations  These  rules  subsume  all 
elements  of  the  District  NSR  rules  that 
are  currently  in  the  SIP,  and  are  thus 
intended  to  supersede  District  Rules  3.1, 
3.2.  3.3.  3.4,  3.4.1,  3.4.2,  3.6,  3.7,  3.8, 
3.9,  3.10,  3.11,  3.12,  and  3.13  which 
were  approved  into  the  SIP  by  EPA  on 
various  dates  between  March  31, 1972 
and  April  17,  1989. 

The  District  is  composed  of  Yolo 
County  and  part  of  Solano  County,  and 
is  designated  as  a  severe  ozone 
nonattainment  area.  The  District  is 
designated  attainment  for  PMlO,  N02, 
S02  and  CO.  For  the  detailed  area 
designations  that  apply  to  the  District, 
please  refer  to  40  CFR  §  81.305.  The 
CAA  air  quality  planning  requirements 
for  nonattainment  NSR  are  set  out  in 
part  D  of  Title  I  of  the  Act,  with 


'  EPA  adopted  the  completeness  criteria  on 
February  16.  1990  (55  FR  5830)  and.  pursuant  to 
section  110(k)(l)(A)  of  the  CAA.  revised  the  criteria 
on  August  26.  1991  (56  FR  42216). 
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implementing  regulations  at  40  CFR 
§§  51.160  through  51.165.  EPA  has 
determined  that  the  District's  submittal 
satisfies  these  requirements. 

For  a  more  detailed  description  of 
how  the  submitted  Rules  meet  the  Act's 
applicable  requirements,  please  refer  to 
EPA's  technical  support  document 
(TSD)  for  this  action. 

m.  Action 

EPA  has  evaluated  Rules  3.1,  3.2,  3.4, 
3.14,  and  3.15  and  has  determined  that 
they  are  consistent  with  the  CAA,  EPA 
regulations  and  EPA  policy.  Therefore, 
District  Rules  3.1.  3.2,  3.4,  3.14,  and 
3.15  are  being  approved  under  section 
110(k)(3)  of  the  CAA  as  meeting  the 
requirements  of  section  110(a),  and  part 
D  of  Title  I  of  the  Act. 

IV.  Administrative  Review 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic  and 
environmental  factors  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

EPA  is  taking  this  action  without 
prior  proposal  in  part  because  the 
District  has  provided  public  workshops 
in  the  development  of  the  submitted 
rules,  and  provided  the  opportunity  for 
public  comment  prior  to  adoption  of  the 
submitted  rules.  At  that  time,  no 
significant  comments  were  received  by 
the  District.  The  Agency  therefore  views 
this  as  a  non-controversial  amendment 
and  anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
September  5,  1997,  unless,  by  August  6. 
1997.  adverse  or  critical^omments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  September  5,  1997. 


V.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19. 1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  fix)m  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246.  255-66  (1976):  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
( "Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govermnents  in  the 
aggregate:  or  to  private  sector,  of  SlOO 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  this 
approval  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  5, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference. 
Intergovernmental  relations.  New  source 
review,  Nitrogen  dioxide.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide,  Volatile 
organic  compounds. 

Dated:  June  4,  1997. 
Felicia  Marcus. 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 
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PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows; 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(196)(i)(D). 
(c)(202)(i)(F).  (c)(245)  and  adding  and 
reserving  paragraph  (cK244)  to  read  as 
follows: 

9  52.220    ktentiflcation  of  plan. 
«         •         «         •         « 

(c)  *  •  ' 
(196) •  •  • 

(D)  Yolo-Solano  Air  Quality 
Management  District. 

(1)  Rule  3.2,  adopted  on  August  25. 
1993:  and  rules  3.14  and  3.15.  adopted 
on  September  22,  1993. 

•  •        •        •        • 

(202)  •  *  • 

(i)  •  •  * 

(F)  Yolo-Solano  Air  Quality 
Management  District. 

[1]  Rule  3.1,  adopted  on  February  23, 
1994. 

•  •         •         *         • 

(244)  (Reserved] 

•  *         *         •         « 

(245)  New  and  amended  regulations 
for  the  following  APCDs  were  submitted 
on  March  26.  1997.  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Yolo-Solano  Air  Quality 
Management  District. 

(1)  Rule  3.4,  adopted  on  December  11. 
1996. 


(FR  Doc.  97-17599  Filed  7-3-97;  8:45  am] 
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Implemerrtatlon  of  the  Non-Accounting 
Safeguards  of  Sections  271  and  272  of 
the  Communications  Act  of  1934,  as 
Amended 

AGEMCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUIM4ARY:  The  Second  Order  on 
Reconsideration  (Order)  released  June 
24.  1997  examines  the  proper 
interpretation  of  section  272(e)(4)  of  the 
Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 


Act  of  1996  (the  Act).  The  Order 
concludes  that  the  Commission's 
original  interpretation — that  section 
272(e)(4)  imposes  requirements  on  Bell 
Operating  Company  (BOC)  provision  of 
interLATA  services  that  the  BOCs  are 
otherwise  authorized  to  provide — is  the 
only  one  that  resolves  an  apparent 
cociflict  with  section  272(a)  in  a  way 
that  squares  with  the  considered  policy 
choice  Congress  made  in  imposing  a 
separate  affiliate  requirement  for  BOC 
provision  of  in-region  interLATA 
services. 

EFFECTIVE  DATE:  August  6.  1997. 
FOR  FURTHER  INFORIMATtON  CONTACT:  Lisa 
Choi.  Attorney,  Common  Carrier 
Bureau.  Policy  and  Program  Planning 
Division,  (202)  418-1580. 
SUPPLEMENTARY  INFORftlATION:  This  is  a 
summary  of  the  Conunission's  Order 
adopted  Jime  20,  1997,  and  released 
June  24, 1997.  The  full  text  of  this  Order 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  1919  M  St.,  N.W., 
Room  239.  Washington.  D.C.  The 
complete  text  also  may  be  obtained 
through  the  World  Wide  Web.  at  http:/ 
/v»rww. fcc.gov/Bureaus/Conunon 
Carrier/Orders/fcc97-222.wp,  or  may  be 
purchased  from  the  Commission's  copy 
contractor.  International  Transcription 
Service.  Inc..  (202)  857-3800,  2100  M 
St.,  N.W..  Suite  140,  Washington,  D.C. 
20037. 

Regulatory  Flexibility  Certification 

The  changes  adopted  in  this  Order  do 
not  affect  our  certification  in  the  First 
Report  and  Order  (62  FR  2927  (January 
21. 1997)). 

Synopsis  of  Order  on  Reconsideration 

L  Introduction  and  Summary 

1.  In  the  Non-Accounting  Safeguards 
First  Report  and  Order,  released  on 
December  24.  1996,  the  Commission 
implemented  the  non-accoimting 
safeguards  provisions  of  the 
Communications  Act  of  1934.  as 
amended  by  the  Telecommunications 
Act  of  1996  (Communications  Act). 
These  provisions  generally  prescribe  the 
manner  in  which  the  Bell  Operating 
Companies  (BOCs)  may  enter  certain 
new  markets,  including  the  in-region 
interLATA  services  market.  In  this 
Second  Order  on  Reconsideration,  we 
examine  in  greater  depth  the  proper 
interpretation  of  one  of  these  provisions, 
section  272(e)(4). 

2.  The  BOCs'  interpretation — that 
section  272(e)(4)  is  an  affirmative  grant 
of  authority  allowing  a  BOC  to  provide 
directiy  [i.e.,  not  through  a  separate 
affiliate)  in-region  interLATA  services 
on  a  wholesale  basis — presents  an 


apparent  conflict  with  section  272(a). 
which,  in  relevant  part,  prohibits  a  BOC 
from  doing  precisely  this.  Such  conflict 
is  only  heightened  by  the  requirement 
in  section  272(b)(1)  that  a  BOC  and  its 
separate  affiliate  must  "operate 
independenUy."  which,  as  explained 
below,  presupposes  that  the  BOC  may 
not  provide  any  in-region  interLATA 
services  directiy. 

3.  Confronting  this  apparent  conflict, 
we  conclude  that  our  original 
interpretation — that  section  272(e)(4) 
imposes  requirements  on  BOC  provision 
of  interLATA  services  that  the  BOCs  are 
otherwise  authorized  to  provide — is  the 
only  one  that  resolves  the  conflict  in  a 
way  that  squares  with  the  considered 
policy  choice  Congress  made  in 
imposing  a  separate  affiliate 
requirement  for  BOC  provision  of  in- 
region  interLATA  services.  In  the  past, 
where  courts  and  agencies  have  chosen 
to  impose  separate  affiliate  requirements 
on  the  BOCs  for  competitive  services 
requiring  local  BOC  facilities  as  an 
input,  the  defining  feature  of  such 
requirements  has  always  been  a 
prohibition  on  providing  such  services 
on  an  end-to-end  physically  integrated 
basis,  and  for  an  obvious  reason.  It  is 
precisely  the  provision  of  such  services 
on  an  end-to-end  physically  integrated 
basis  that  gives  rise  to  the  concerns  that 
separate  affiliate  requirements  are 
intended  to  address.  Oiu:  original 
interpretation  of  section  272(e)(4) 
preserves  this  essential  prohibition, 
while  the  BOCs'  interpretation,  under 
which  section  272(e)(4)  is  a  grant  of 
authority,  eviscerates  it.  Our 
interpretation  is  bolstered  by  our  view 
that  it  is  exceedingly  unlikely  that 
Congress  would  have  tucked  away  a 
fundamental  grant  of  authority  in 
section  272(e),  which  imposes 
obligations  on  the  BOCs  in  response  to 
requests  from  unaffiliated  carriers.  The 
thrust  of  section  272  is  likewise  to  limit, 
not  expand,  BOC  authority. 

n.  Statutory  Framework 

4.  BOC  entryHito  the  in-region 
interLATA  services  market  is  governed 
by  sections  271  and  272  of  the 
Communications  Act.  Section  271(a) 
states  that  neither  a  BOC  nor  an  affiliate 
"may  provide  interLATA  services 
except  as  provided  in  this  section." 
Section  271(b)  grants  immediate 
authorization  to  a  BOC  or  its  affiliate  to 
provide  interLATA  services  originating 
outside  of  the  BOC's  in-region  states 
("out-of-region"  interLATA  services) 
and  to  provide  six  specified 
"incidental"  interLATA  services. 
Section  271(f)  explains  that  the 
prohibition  in  section  271(a)  does  not 
apply  to  any  activities  "previously 
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authorized"  by  the  court  that 
administered  the  AT&T  Consent  Decree. 

5.  With  respect  to  interLATA  services 
originating  within  a  BOC's  in-region 
states  ("in-region"  interLATA  services), 
271(b)  does  not  authorize  immediate 
entry.  Specifically,  section  271(b)(1) 
states  that  a  BOC  or  its  affiliate  may 
provide  in-region  interLATA  services 
originating  in  a  particular  state  if,  and 
only  if.  the  Commission  formally 
approves  the  provision  of  such  services 
pursuant  to  section  271(d)(3).  Section 
271(d)(3)  approval  for  a  particular  state 
is  generally  designed  to  ensure  that  the 
BOC  has  taken  sufficient  steps  to  open 
its  local  exchange  network  in  that  state 
to  competition.  As  explained  in  the 
Non-Accounting  Safeguards  First  Report 
and  Order,  Congress  recognized  that 
section  271(d)(3)  approval  might  be 
granted  in  a  particular  state  before  the 
local  exchange  market  in  that  state 
became  fully  competitive.  Congress  thus 
enacted  section  272  to  respond  to  the 
concerns  about  anticompetitive 
discrimination  and  cost-shifting  that 
arise  when  a  BOC  enters  the  interLATA 
services  market  in  an  in-region  state  in 
which  the  local  exchange  market  is  not 
yet  fully  competitive.  As  reflected  in  the 
tide  of  section  272  ("Separate  Affiliate; 
Safeguards").  Congress  chose  to  respond 
to  these  concerns  through  the  structural 
requirement  of  a  separate  affiliate.  Thus, 
section  272(a)(1)  provides  that  "[a]  Bell 
operating  company  (including  any 
affiliate)  *  *  •  may  not  provide  any 
service  described  in  [section  272(a)(2)] 
unless  it  provides  that  service  through 
one  or  more  (separate]  affiliates"  that 
operate  independentiy  of  the  BOC. 

6.  Section  272(a)(2)  lists  three  kinds  of 
services  for  which  a  separate  affiliate  is 
required:  (a)  Manufacttuing  services,  (b) 
"[o]rigination  of  interLATA 
telecommunications  services"  other 
than  out-of-region  services,  previously 
authorized  services,  and  all  but  one  of 
the  six  incidental  services,  and  (c) 
"liJnterLATA  information  services" 
other  than  electronic  publishing 
services  and  alarm  monitoring  services. 
Thus,  section  272(a)(2)  requires  a 
separate  affiliate  for  the  origination  of 
all  but  three  kinds  of  interLATA 
telecom  muni  cations  services  (out-of- 
region  services,  previously  authorized 
services,  and  most  incidental  services) 
and  all  but  two  kinds  of  interLATA 
information  services  (electronic 
publishing  services  and  alarm 
monitoring  services). 

7.  As  a  general  matter,  the  other 
provisions  in  section  272  define  more 
precisely  how  structurally  separate  the 
BOC  and  its  section  272  interLATA 
affiliate  must  be,  and  the  terms  of  any 
relationship  between  the  two.  With 


regards  to  structural  separation,  the 
most  significant  provisions  in  section 
272  are  section  272(b)(1).  which 
requires  the  separate  affiliate  to  "operate 
independentiy  from  the  [BOC],"  section 
272(b)(2),  which  requires  it  to  keep 
"separate"  books  of  account,  and 
section  272(b)(3).  which  requires  it  to 
have  "separate  officers,  directors,  and 
employees."  With  regard  to  the 
relationship  between  the  BOC  and  its 
structiu^ly  separate  affiliate,  the  most 
significant  provisions  are  section 
272(b)(5).  which  requires  that  any 
dealings  between  the  two  be  conducted 
"on  an  arm's  length  basis,"  "reduced  to 
writing,"  and  made  "available  for  public 
inspection."  and  section  272(c)(1), 
which  provides  that  in  such  dealings,  a 
BOC  "may  not  discriminate  between 
[the  BOC]  or  affiliate  and  any  other 
entity  in  the  provision  or  procurement 
of  goods,  services,  facilities,  and 
information,  or  in  the  establishment  of 
standards." 

8.  Section  272(e).  which  is  entitied 
"Fulfillment  of  Certain  Requests." 
contains  four  provisions,  three  of  which 
impose  particularized  non- 
discrimination requirements  pertaining 
to  direct  BOC  provision  of  telephone 
exchange  service  and  exchange  access. 
Specifically,  section  272(e)(1)  states  that 
a  BOC  "shall  fulfill  any  requests  from  an 
unaffiliated  entity  for  telephone 
exchange  service  and  exchange  access 
within  a  period  no  longer  than  the 
period  in  which  it  provides  such 
telephone  exchange  service  and 
exchange  access  to  itself  or  to  its 
affiliates";  section  272(e)(2)  states  that  a 
BOC  "shall  not  provide  any  facilities, 
services,  or  information  concerning  its 
provision  of  exchange  access  to  [an] 
affiliate  *  *  *  unless  such  facilities, 
services,  or  information  are  made 
available  to  other  providers  of 
interLATA  services  in  that  market  on 
the  same  terms  and  conditions";  and 
section  772(e)(3)  states  that  a  BOC 
"shall  charge  the  affiliate  *   *   *,  or 
impute  to  itself  (if  using  the  access  for 
its  provision  of  its  own  services),  an 
amount  for  access  to  its  telephone 
exchange  service  and  exchange  access 
that  is  no  less  than  the  amount  charged 
to  any  unaffiliated  interexchange 
carriers  for  such  service."  The  fourth 
subsection,  section  272(e)(4),  is  the 
subject  of  this  order.  As  the  Joint 
Explanatory  Statement  describes  them, 
these  provisions  are  "[a]dditional 
requirements  for  the  provision  of 
interLATA  services"  that  are  "intended 
to  reduce  litigation  by  establishing  in 
advance  the  standard  to  which  a  BOC 
entity  that  provides  telephone  exchange 
service  or  exchange  access  service  must 


comply  in  providing  interconnection  to 
an  unaffiliated  entity.  ' 

9.  The  final  provision  in  the  statutory 
framework  governing  BOC  entry  that 
bears  mention  is  section  272(fl,  which 
provides,  among  other  things,  for  the 
siuiset  of  the  separate  affiliate 
requirement  in  section  272(a).  With 
respect  to  "interLATA 
telecommunications  services"  in 
particular,  272(f)  provides  for  sunset 
three  years  after  grant  of  section 
271(d)(3)  approval,  unless  the 
Commission  extends  the  three-year 
period  by  rule  or  order.  For  interLATA 
information  services,  the  sunset  period 
is  four  years  after  enactment  of  the 
Telecommunications  Act  of  1996  unless 
extended  by  rule  or  order. 

10.  In  the  Non-Accounting  Safeguards 
First  Report  and  Order,  we  implemented 
these  and  other  provisions  of  section 
272.  In  so  doing,  we  explained  that  the 
structiual  and  nondiscrimination 
requirements  taken  together  were 
intended  by  Congress  to  effectuate  the 
goal  of  preventing  anticompetitive 
abuses  by  BOCs  tLat  control  essential 
local  facilities  and  seek  to  enter 
competitive  markets  that  require  these 
facilities  as  an  input.  More  generally,  we 
explained  that: 

[o)ur  task  is  to  implement  section  272  in  a 
manner  that  ensures  that  the  fundame  ^tai 
goal  of  the  1996  Act  is  attained — to  op>ea  aU 
telecommunications  inarkets  to  robust 
competition — but  at  the  same  time  does  nr: 
imp>ose  requirements  on  the  BCXIls  that  will 
unfairly  handicap  them  in  their  ability  to 
compete.  The  rules  and  policies  adopted  in 
this  order  seek  to  preserve  the  carefully 
crafted  statutory  bwlance  to  the  extent 
possible  until  facihties-based  alternatives  to 
the  local  exchange  and  exchange  access 
services  of  the  BOCs  make  those  safeguards 
no  longer  necessary. 

1 1 .  Of  particular  significance  in  the 
present  context  is  the  Commission's 
implementation  of  the  "0(>erate 
independentiy"  requirement  in  section 
272(b)(1).  As  discussed  below,  the 
Commission's  implementation  of  the 
"operate  independentiy"  requirement  is 
significant  because  while  not  in  dispute 
in  the  instant  proceeding,  the 
fundamental  policy  issue  that 
implementation  addressed — the  degree 
of  permissible  physical  integration 
between  the  BOC's  local  network  and 
the  separate  affiliate's  interLATA 
network  where  the  affiliate  chooses  to 
have  such  a  network — overlaps 
considerably  with  the  fundamental 
policy  issue  raised  by  the  BOCs' 
proposed  reading  of  section  272(e)(4), 
namely  whether  the  BOC  may  own  and 
operate  an  interLATA  network  within 
the  local  operating  company  itself  and 
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thus  provide  interLATA  services  on  a 
wholly  integrated  basis. 

12.  In  the  Non- Accounting  Safeguards 
First  Report  and  Order,  we  concluded 
that  the  "operate  independently" 
requirement  entails  four  important 
restrictions:  (1)  No  joint  BOC-affiliate 
ownership  of  switching  and 
transmission  facilities,  (2)  no  joint 
ownership  of  the  land  and  buildings  on 
which  such  facilities  are  located.  (3)  no 
provision  of  operation,  installation,  or 
maintenance  services  by  the  BOC  (or 
non-section  272  affiliate)  with  regards  to 
the  section  272  affiliate's  facilities,  and 
(4)  no  provision  by  the  section  272 
affiliate  of  operation,  installation,  or 
maintenance  services  with  respect  to  the 
BOC's  facilities.  We  determined  that 
these  restrictions  are  necessary  to 
prevent  the  "substantial  integration"  of 
the  BOC's  local  network  and  the 
affiliate's  interLATA  network  where  the 
affiliate  chooses  to  have  such  a  network. 
Such  integration,  we  concluded,  is  the 
antithesis  of  genuine  independent 
operation,  for  it  creates  the  very  dangers 
of  discrimination  and  improper  cost 
allocation  that  section  272  was  designed 
to  prevent.  With  respect  to  the 
possibility  of  discrimination,  we 
explained  that  the  non-discrimioation 
requirements  in  sections  272(b)(5)  and 
272(c)(1)  and  elsewhere  "would  offer 
little  protection  if  a  BOC  and  its  section 
272  affiliate  were  permitted  to  own 
transmission  and  switching  facihties 
jointly."  For  example,  "[tlo  the  extent 
that  a  section  272  affiliate  jointly  owned 
transmission  and  switching  facihties 
with  a  BOC.  the  affiliate  would  not  have 
to  contract  with  the  BOC  to  obtain  such 
facilities,  thereby  precluding  a 
comparison  of  the  terms  of  transactions 
between  a  BOC  and  a  section  272 
affiliate  with  the  terras  of  transactions 
between  a  BOC  and  a  competitor  of  the 
section  272  affiliate."  Together,  then, 
"the  prohibition  on  joint  ownership 
*   *   *  and  the  nondiscrimination 
requirements  should  ensure  that 
competitors  can  obtain  access  to 
transmission  and  switching  facihties 
equivalent  to  that  which  section  272 
affi  hates  receive."  With  respect  to  the 
possibihty  of  improper  cost  allocation, 
we  explained  that,  "(bjecause  the  costs 
of  wired  telephone  networks  and 
network  premises  are  largely  fixed  and 
largely  shared  among  local,  access,  and 
other  services,  sharing  of  switching  and 
transmission  facilities  may  provide  a 
significant  opportunity  for  improper 
allocation  of  costs  between  the  BOC  and 
its  section  272  affiliate."  The  specific 
concern  with  improper  cost  allocation 
in  this  context  is  that  an  undue 
proportion  of  these  shared  costs  will  be 


allocated  to  a  BOC's  local  operations, 
which  has  two  negative  effects.  First, 
assuming  that  the  BOC  is  subject  to  a 
regulatory  regime  that  links  the  local 
rates  it  can  charge  to  its  costs  and  that 
the  local  market  is  not  fully  competitive, 
such  overallocation  of  costs  would 
allow  the  BOC  to  overcharge  its  local 
ratepayers  by  providing  local  service  at 
a  high  price  that  overestimates  the  true 
costs  of  that  service.  Second,  an 
overallocation  of  costs  to  the  BOC's 
local  operations  means  an 
underallocation  of  costs  to  the  affiliate's 
long-distance  operations,  which  would 
allow  the  affiliate  to  undercut 
inefficiently  its  interexchange 
competitors  by  providing  a  long- 
distance service  at  a  low  price  that 
underestimates  the  true  costs  of  that 
service. 

m.  Background  and  Positions  of  the 
Parties 

13.  Section  272(e)(4)  states  that  a  BOC 
"may  provide  any  interLATA  or 
intraLATA  facilities  or  services  to  its 
interLATA  affiliate  if  such  services  or 
facilities  are  made  available  to  all 
carriers  at  the  same  rates  and  on  the 
same  terms  and  conditions,  and  so  long 
as  the  costs  are  appropriately  allocated." 
In  the  Non-Accounting  Safeguards  First 
Report  and  Order,  the  Commission 
rejected  argimients  that  section  272(e)(4) 
is  an  affirmative  grant  of  authority  for 
BOCs  to  provide  directly  interLATA 
services  on  a  wholesale  basis,  including 
in-region  services.  Rather,  the 
Commission  read  section  272(e)(4)  as  a 
limitation  of  authority,  that  is,  as 
imposing  a  non-discrimination  and  cost- 
allocation  requirement  on  the  provision 
of  any  interLATA  or  intraLATA 
facilities  or  services  that  the  BOC  is 
otherwise  authorized  to  provide. 

14.  On  February  11,  1997,  Bell 
Atlantic  and  PacTel  sought  summary 
reversal  of  the  Commission's 
interpretation  of  section  272(e)(4)  in  the 
United  States  Court  of  Appeals  for  the 
District  of  Coliunbia  Circuit.  The 
Commission  responded,  among  other 
things,  that  some  of  the  statutory 
arguments  that  these  BOCs  advanced 
before  the  court  had  not  been  clearly 
presented  to  the  Commission,  and  thus 
that  the  Commission  should  have  an 
opportunity,  prior  to  judicial  review,  to 
reconsider  on  an  expedited  basis  its 
interpretation  in  light  of  these 
arguments.  On  March  31. 1997,  the 
court  granted  the  Commission's  request, 
and  noted  its  expectation  that  the 
Coimnission  would  complete  its 
reconsideration  within  90  days  (which 
is  the  timeframe  the  Commission  had 
suggested).  On  April  3,  1997.  the 
Conmion  Carrier  Bureau  issued  a  Public 


Notice  seeking  comment  on  certain 
specific  questions  relating  to  section 
272(e)(4).  The  pleading  cycle  closed  on 
April  24.  1997. 

15.  Bell  AtlanUc.  NYNEX.  SBC 
(which,  after  the  merger,  includes 
PacTel).  and  BellSouth  (hereinafter  "the 
BOCs")  filed  joint  comments  and  reply 
conmients  that  largely  track  the 
argvunents  made  by  Bell  Atlantic  and 
PacTel  in  their  pleadings  before  the 
Court  of  Appeals.  The  BOCs  focus 
principally  on  what  they  regard  as  the 
plain  language  of  section  272(e)(4).  As 
noted  above,  section  272(e)(4)  states  in 
relevant  part  that  a  BOC  "may  provide 
any  interLATA  •  *  *  services  to  its 
interLATA  affiliate  if  such  services 

*  *  *  are  made  available  to  all  carriers 

*  *  *  on  the  same  (rates,)  terms  and 
conditions,  and  so  long  as  the  costs  are 
appropriately  allocated."  In  the  BOCs' 
view,  the  phrase  "may  provide"  is  the 
language  of  a  grant  of  authority.  They 
also  emphasize  that  what  Congress 
decided  the  BOCs  "may  provide"  is  not 
just  some  interLATA  services,  but  "any" 
such  services. 

16.  The  BOCs  do  recognize  certain 
limits  on  this  purported  grant  of 
authority.  First,  the  BOCs  effectively 
recognize  that  the  grant  of  authority  is 
limited  to  wholesale  interLATA 
services,  presumably  because  the  only 
entities  to  which  section  272(e)(4) 
contemplates  the  BOC  providing 
interLATA  services  are  "its  interLATA 
affiliate"  and  "all  carriers" — not  end- 
users — and  because  reading  section 
272(e)(4)  as  a  grant  of  authority  to 
provide  retail  interLATA  services  would 
render  section  272's  separate  affiliate 
requirement  for  interLATA  services 
utterly  meaningless.  They  also  recognize 
that  any  grant  of  authority  in  section 
272(e)(4)  is  conditioned  on  the 
satisfaction  of  the  non-discrimination 
and  cost-allocation  requirements  plainly 
set  forth  in  that  provision.  Lastly,  given 
that  section  271(b)  requires  section 
271(d)(3)  approval  before  a  BOC  may 
provide  in-region  "interLATA  services," 
a  phrase  that  the  BOCs  agree  includes 
wholesale  as  well  as  retail  services,  the 
BOCs  concede  that  the  section  271(d)(3) 
approval  requirement  must  still  be  met 
before  they  may  provide  wholesale 
interLATA  services  to  their  affiUates 
and  other  carriers  pursuant  to  section 
272(e)(4).  Nonetheless,  in  the  BOCs' 
view,  the  "may  provide"  language  in 
section  272(e)(4)  compels  the 
conclusion  that  that  section  is 
fundamentally  a  grant  of  authority  to  the 
BOCs  to  directly  offer  in-region 
interLATA  services,  whatever  the  limits 
on  that  grant. 

17.To  oolster  their  plain  language 
argument,  the  BOCs  further  contend  that 
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reading  section  272(e)(4)  as  a  grant  of 
authority  benefits  long-distance 
consumers.  The  BOCs  generally  claim 
that,  if  permitted  by  the  statute,  they 
intend  to  design,  build,  and  operate  new 
faciliUes-based  interLATA  networks,  as 
well  as  maintain  existing  ones  such  as 
their  Official  Services  Networks.  After 
they  receive  section  271(d)(3)  approval 
to  provide  in-region  interLATA  services, 
the  BOCs  assert  that  they  would  use  the 
authority  granted  by  section  272(e)(4)  to 
sell  interLATA  services  that  can  be 
provided  over  these  networks,  on  a 
wholesale  basis,  to  their  affiliates  (as 
well  as  other  carriers).  The  BOCs  argue 
that  placing  the  design,  construction, 
and  operation  of  their  interLATA 
networks  in  the  local  operating 
companies  in  this  way  benefits  long- 
distance consumers  because  the  BOCs 
are  able  to  achieve  considerable 
efficiencies  that  in  turn  lead  to  lower 
long-distance  rates.  A  Bell  Atlantic 
affidavit  submitted  by  the  BOCs 
explains  the  source  of  these  potential 
efficiencies: 

Bell  Atlantic  intends  to  place  the 
construction,  ownership  and  operation  of  its 
long-distance  network  in  its  operating 
telephone  companies.  •   *   •  [Tlhe  reason  is 
simple.  The  telephone  companies  currently 
provide  local  exchange,  exchange  access,  and 
short-haul  (or  'intraLATA')  long  distance 
service.  As  a  result,  they  already  own  some 
focilities,  equipment  and  related  support 
systems  that  can  be  used  to  provide  both 
local  and  long-distance  service.  They  also 
employ  a  skilled  workforce  that  is  trained  in 
the  construction,  o(>er8tion,  installation  and 
maintenance  of  telephone  facilities  and 
equipment,  and  that  is  capable  of  managing 
local  and  long  distance  facilities  alike. 
Placing  the  construction  and  ofwration  of 
long  distance  facilities  (whether  new  or 
existing)  in  the  operating  telephone 
companies  will  allow  us  to  make  the  most 
efficient  use  of  these  existing  resources. 

18.  Ten  parties,  including  the  largest 
interexchange  carriers,  a  trade 
association  representing  long-distance 
resellers,  and  two  state  conunissions, 
filed  comments  and/or  reply  comments 
opposing  the  view  that  section  272(e)(4) 
is  an  affirmative  grant  of  authority. 
These  parties  focus  primarily  on  what 
they  regard  as  the  plain  language  of 
272(a)  and  the  flat  prohibition  they  say 
it  contains  on  direct  BOC  provision  of 
all  but  a  small,  clearly  specified  subset 
of  in-region  interLATA  services  (e.g.. 
five  of  the  six  incidental  services)  prior 
to  the  simset  of  the  separate  affiliate 
requirement.  Specifically,  they  focus  on 
the  phrases  "interLATA 
telecommunications  services"  and 
"interLATA  information  services"  in 
section  272(a)(2)  and  argue  that  both 
phrases  plainly  apply  to  wholesale  as 
well  as  retail  services — just  as  the  more 


general  phrase  "interLATA  services"  in 
section  271  applies  to  both.  Parties 
opposing  the  BOCs  also  focus  on  the 
clearly  specified  subset  of  interLATA 
services  that  are  exempted  from  the 
separate  affiliate  requirement  in  section 
272(a) — "out-of-region"  services, 
"incidental"  services,  "previously 
authorized"  services,  "electronic 
publishing,"  and  "alarm  monitoring" — 
and  observe  that  "wholesale"  services 
are  not  among  them.  They  find  it 
significant  as  well  that  the  MFJ.  which 
the  section  271/272  framework  replaces 
in  relevant  part,  imposed  an  outright  bar 
on  BOC  provision  of  interLATA  services 
and  in  so  doing,  did  not  distinguish 
between  retail  and  wholesale  services. 
In  light  of  the  flat  prohibition  in  section 
272(a).  the  opponents  of  the  BOCs 
conclude,  the  only  sensible  way  to  read 
section  272(e)(4)  is  solely  as  a 
nondiscrimination  and  cost-allocation 
requirement  that  limits  the  manner  in 
which  BOCs  may  provide  interLATA 
services  that  they  are  otherwise 
authorized  to  provide,  such  as  the 
interLATA  services  that  fall  into  the 
subset  of  exceptions  in  section  272(a) 
and.  when  the  separate  affiliate 
requirements  sunset,  other  interLATA 
services  as  well. 

19.  The  opponents  of  the  BOCs  also 
dispute  the  claim  that  reading  section 
272(e)(4)  as  a  grant  of  authority  benefits 
consumers.  Most  broadly,  they  assert 
that  the  BOCs'  vision  of  an  "  'integrated 
supplier'  of  local  and  long-distance 
services  *  *  *  is  wholly  disengaged 
from  *  *  •    [and]  at  war  with"  the 
separate  affiliate  requirement  in  section 
272.  Section  272,  they  explain,  was 
Congress'  response  to  the  traditional 
concerns  for  discrimination  and 
improper  cost  allocation  that  arise 
precisely  when  a  dominant  carrier 
providing  local  exchange  and  exchange 
access  services  seeks  to  provide  long- 
distance service  on  a  physically 
integrated  basis.  More  specifically,  they 
emphasize  t^at  section  272  reflects 
Congress'  fundamental  decision  to 
impose  a  structural,  as  opposed  to  a 
non-structural,  solution  in  response  to 
these  concerns  in  the  short-term. 

20.  Lastly,  the  opponents  of  the  BOCs 
argue  that,  in  a  world  in  which  section 
272(e)(4)  is  a  grant  of  authority,  it  would 
be  extremely  difficult  to  enforce  the 
non-discrimination  requirement.  The 
Telecommunications  Resellers 
Association  (TRA),  for  example, 
complains  that  non-facilities-based 
interLATA  resellers,  who  are  the  would- 
be  rivals  of  the  BOCs'  interLATA 
affihates,  "know  all  too  well  from  their 
experience  •  *  *  that  even  the  slightest 
preference  or  discrimination  can  be 
highly  consequential  in  a  fast-paced 


competitive  market"  Moreover, 
according  to  TRA,  "[gjiven  the 
comprehensive  interaction  between  a 
non-facilities-based  resale  carrier  and  its 
network  service  provider,  the 
opportunities  for  preference  or 
discrimination  abound."  TRA  explains 
that  resellers  need  equal  treatment  not 
only  with  respect  to  the  general  rates, 
terms,  and  conditions  of  service  but  also 
with  respect  to  "myriad  operational 
support  systems  such  as  order 
provisioning,  trouble  resolution  and 
billing"  Along  similar  lines,  facihties- 
based  interLATA  service  providers  such 
as  AT&T  and  MQ  complain  that  the 
BOCs  will  be  able  to  "customize"  the 
networks  they  build  and  the  services 
they  provide  to  be  responsive  to  the 
needs  of  their  interLATA  affiliates.  The 
principal  point  of  such  arguments 
appears  to  be  that  the  difficulty  of 
enforcing  the  non-discrimination 
requirement  if  we  were  to  conclude  that 
section  272(e)(4)  is  a  grant  of  authority 
is  one  more  reason  to  question  whether 
Congress  intended  section  272(e)(4)  to 
be  such  a  grant  of  authority. 

21.  In  response,  the  BOCs  claim  that 
any  conflict  between  section  272(a)  and 
section  272(e)(4)  is  "wholly  imaginary" 
because  section  272(a)  merely 
establishes  "a  general  rule"  providing 
that  the  BOCs  must  provide  certain 
services  "through"  an  affiliate.  The 
subsections  that  follow  272(a)  then 
"detail  the  conduct  that  Congress 
understood  to  be  consistent  with  the 
general  rule."  Section  272(e)(4),  they 
say,  is  one  such  provision.  The  BOCs 
claim  the  conflict  is  wholly  im^inary 
also  because  one  of  the  principal 
activities  for  which  section  272(a) 
requires  a  separate  affiliate  is  the 
"(ojrigination  of  interLATA 
telecommunications  services,"  and,  in 
the  BOCs"  view,  the  term  "origination" 
describes  a  retail  interLATA  service. 
They  argue  that,  "(w)hen  a  BOC 
provides  interLATA  services  to  its 
affiliate  under  [section  272(e)(4))  *   *  *, 
it  is  not  'originating'  interLATA 
services.  Rather,  it  is  the  affiliate  that 
'originates'  such  services  when  its  retail 
customers  place  interLATA  calls." 

22.  Alternatively,  the  BOCs  claim 
that,  even  assuming  there  were  a 
conflict  between  section  272(a)  and 
section  272(e)(4),  "(ujnder  well- 
established  canons  of  statutory 
interpretation,  the  specific  authorization 
contained  in  section  272(e)(4)  would 
take  precedence  over  the  general 
language  of  section  272(a).  " 

23.  In  response  to  the  argument  that 
the  BOCs'  notion  of  an  integrated 
supplier  is  "at  war  with"  section  272, 
the  BOCs  contend  that  the  separate 
affihate  requirement  in  section  272  was 
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not  designed  to  prevent  a  BOC  from 
providing  interLATA  service  on  a 
physically  integrated  basis;  rather  it  was 
designed  "to  make  entirely  transparent 
the  dealings  between  an  operating 
company  and  its  interLATA  affiliate." 
As  for  the  traditional  concerns  about 
discrimination  and  improper  cost 
allocation  that  arise  where  a  BOC 
provides  integrated  service,  the  BOCs 
contend  that  any  such  concerns  that 
Congress  may  have  had  in  enacting 
section  272  exist  only  where  the  BOC 
has  incentives  to  engage  in 
discrimination  and  cost  shifting. 
According  to  the  BOCs.  the  wholesale 
provision  of  interLATA  services 
pursuant  to  section  272(e)(4)  does  not 
create  such  incentives  because  of  the 
requirement  that  any  wholesale 
interLATA  services  the  BOC  provides  to 
its  affiliate  must  be  made  available  to 
any  other  carrier  on  the  same  rates, 
terms,  and  conditions.  The  BOCs  assert 
that  this  requirement  effectively 
eliminates  any  incentives  to  engage  in 
discrimination  or  improper  cost 
allocation  because,  according  to  the 
BOCs.  any  advantage  the  BOC  would 
gain  from  engaging  in  such  conduct 
could  not  be  captured  by  the  eiffiliate 
alone.  Rather,  the  advantages  would 
necessarily  be  offered  to  all  carriers. 

IV.  Discussion 

24.  As  an  initial  matter,  we  agree  with 
the  BOCs  to  this  extent:  the  phrase  "may 
provide  '  in  section  272(e)(4),  if  viewed 
in  isolation,  could  reasonably  be  read  as 
a  grant  of  authority.  Thus,  standing 
alone  without  reference  to  any  other 
statutory  provision,  section  272(e)(4) 
could  reasonably  be  read  to  allow  a  BOC 
to  provide  directly  any  interLATA 
services,  including  in-region  services,  to 
its  affiliate  so  long  as  it  does  so  in 
conformity  with  the  non-discrimination 
and  cost  allocation  requirements  in  that 
provision. 

25.  But  section  272(e)(4)  cannot  be 
viewed  in  isolation;  it  must  be  read  in 
conjunction  with  other  provisions  to 
which  it  is  integrally  related.  And  a 
thorough  analysis  of  sections  271  and 
272  confirms  our  view  that  section 
272(e)(4)  is  not  an  independent  grant  of 
authority  for  the  BOCs  to  provide 
wholesale  interLATA  services  on  an 
unseparated  basis.  We  conclude  first 
that  section  272(a),  in  relevant  part, 
prohibits  the  BOCs  from  doing  precisely 
what  the  BOCs  claim  section  272(e)(4) 
authorizes  them  to  do.  Specifically, 
section  272(a)  prohibits  the  BOCs,  after 
obtaining  section  271(d)(3)  approval  and 
until  sunset  of  section  272  s 
requirements,  from  providing  directly 
most  in-region  interLATA  services, 
including  wholesale  services,  except 


through  a  separate  affiliate.  We  thus 
confront  an  apparent  conflict  between 
section  272(a)  and  section  272(e)(4).  In 
so  doing,  we  further  conclude  that  the 
only  plausible  construction  of  either 
provision  that  reconciles  the  apparent 
conflict  and  serves  the  core  purposes  for 
which  Congress  imposed  a  separate 
affiliate  requirement  is  a  construction  of 
section  272(e)(4)  according  to  which  it 
is  a  non-discrimination  requirement — a 
requirement  that  is  similar  in  function, 
not  surprisingly,  to  the  non- 
discrimination requirements  that  appear 
in  sections  272(e)(1),  272(e)(2),  and 
272(e)(3).  The  BOCs'  reading  of  section 
272(e)(4),  by  contrast,  fails  to  serve  such 
purposes  and  further,  requires  us  to 
believe  that  Congress  intended  to  tuck 
away  a  fundamental  grant  of  authority 
in  section  272(e).  In  these  respects  and 
others,  our  analysis  indicates  that  the 
interpretation  proffered  by  the  BOCs  is 
un  persuasive. 

26.  We  find  unconvincing  the  reasons 
advanced  by  the  BOCs  in  support  of 
their  claim  that  the  separate  a^liate 
requirement  in  section  272(a)  can 
reasonably  be  read  to  refer  only  to  retail 
services.  As  summarized  above,  the 
BOCs  first  seek  to  justify  this  reading  of 
the  statute  on  the  ground  that  section 
272(a)  establishes  a  "general"  rule  and 
that  that  general  rule  is  necessarily  read 
to  refer  only  to  retail  services  because 
that  is  the  reading  that  makes  the 
general  rule  consistent  with  the 
apparent  grant  of  authority  in  section 
272(e)(4)  to  provide  wholesale  services. 
There  is  nothing  "general,"  however, 
about  the  separate  affiliate  requirement 
in  section  272(a)  with  respect  to  the 
interLATA  services  that  are  covered  by 
that  requirement.  In  particular,  section 
272(a)(1)  states  that  a  BOC  may  not 
provide  "any  service  described  in 
[section  272(a)(2)J"  unless  it  provides 
"that  service"  through  an  affiliate. 
Section  272(a)(2)  then  specifies 
precisely  "[tlhe  services  for  which  a 
separate  affiliate  is  required,"  namely, 
manufacturing  activities,  the  origination 
of  interLATA  telecommunications 
services  (with  three  exceptions),  and 
interLATA  information  services  (with 
two  exceptions).  Thus,  the  scope  of 
section  272(a)'s  separate  affiliate 
requirement  appears  plainly  to  be 
fleshed  out  by  section  272(a)(2),  not  by 
subsequent  provisions  in  section  272 
such  as  section  272(e)(4). 

27.  This  last  point  also  serves  as  a 
complete  response  to  the  BOCs' 
persistent  emphasis  on  the  word 
"through"  in  section  272(a)(1).  In  the 
BOCs  "  view,  section  272(a)(1)  does  not 
categorically  prohibit  a  BOC  from 
providing  directly  the  services  listed  in 
section  272(a)(2);  rather,  section 


272(a)(1)  says  that  the  BOC  may  not 
provide  such  services  unless  "it,"  the 
BOC,  provides  such  services  "through" 
an  affiliate.  And,  in  the  BOCs"  view, 
"one  of  the  most  natiual  ways"  for  a 
BOC  to  provide  such  services  "through" 
an  affiliate  is  to  provide  them  to  an 
affiliate,  on  a  wholesale  basis,  and  then 
to  have  the  affiliate  resell  the  services 
on  a  retail  basis.  As  an  initial  matter  and 
as  explained  in  more  detail  below,  in 
the  context  of  past  separate  affiliate 
requirements  that  have  been  imposed  on 
the  BOCs  for  the  provision  of 
competitive  services  that  require  local 
BOC  facilities  as  an  input,  there  is 
nothing  "natural"  about  the  BOCs' 
proposed  wholesale/retail  framework, 
which  would  allow  the  BOCs  to  provide 
interLATA  services  on  a  fully  integrated 
basis.  Such  requirements,  where  a  court 
or  agency  has  chosen  to  impose  them, 
have  never  allowed  such  integration  of 
local  BOC  facilities  and  the  extra 
facilities  necessary  to  provide  the 
competitive  service  at  issue.  In  any 
event,  whether  "natiu«l"  or  not, 
providing  integrated  interLATA  services 
"through"  a  BOC  affiliate  by  providing 
such  services  to  the  affiliate  cannot  be 
squared  with  the  language  of  section 
272(a)(2).  As  demonstrated  above, 
section  272(a)(2)  includes  the  exclusive 
list  of  services  that  a  BOC  must  provide 
"through"  an  affiliate.  That  list  includes 
"interLATA  telecommunications 
services"  and  "interLATA  information 
services,"  which — as  demonstrated 
inunediately  below — plainly  include 
wholesale  as  well  as  retail  services. 
Thus,  it  is  clear  that  section  272(a) 
requires  the  BOCs  to  provide  wholesale 
interLATA  services  "through"  an 
affiliate,  just  as  it  requires  them  to 
provide  retail  interLATA  services 
"through"  an  affiliate. 

28.  The  BOCs'  other  basis  for  reading 
section  272(a)  to  refer  only  to  retail 
services  rests  on  the  use  of  the  term 
"[ojrigination"  in  the  phrase 
"[ojrigination  of  interLATA 
telecommunications  services"  in  section 
272(a)(2).  As  explained  above,  the  BOCs 
assert  that,  "[w]hen  a  BOC  provides 
interLATA  services  to  its  affiliate  under 
[section  272(e)(4)l,  *   *   *  it  is  not 
'originating'  interLATA  services.  *  •  * 
[I]t  is  the  aiffiliate  that  'originates'  such 
services  when  its  retail  customers  place 
interLATA  calls."  Significantiy, 
however,  the  BOCs  do  not  offer  any 
dictionary  definition  of  "origination," 
nor  a  definition  drawn  from  any  other 
authoritative  source,  that  supports  their 
particular  understanding  of  the  term. 
Rather,  they  argue  that  the  term 
"origination"  derives  its  meaning  frtim 
the  context  of  section  272.  Although  we 
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agree  that  the  term  must  be  understood 
in  its  proper  context,  the  difficulty  with 
the  BOCs'  position  is  that  they  simply 
assert,  without  explanation,  that  the 
proper  context  is  "the  specific  activity 
of  providing  interLATA  services  to  . . . 
customers,"  i.e.,  providing  retail 
interLATA  services.  In  contrast,  sections 
271  and  272  indicate  that  Congress  was 
almost  certainly  using  the  term 
"origination"  in  section  272(a)(2)  in  a 
geographical  sense. 

29.  Specifically,  it  is  far  more  likely 
that,  by  requiring  a  separate  affiUate  for 
"(ojrigination  of  interLATA 
telecommunications  services,"  Congress 
simply  meant  to  clarify  that  a  separate 
affiliate  is  required  for  certain 
interLATA  telecommunications  services 
as  judged  by  the  point  of  origination  of 
such  services.  Such  a  clarification  mi^t 
have  been  considered  helpful  in  light  of 
the  fact  that,  as  noted  above,  one  of  the 
exceptions  to  the  separate  affiliate 
requirement  for  "[olrigination  of 
interLATA  telecommimications 
services"  is  for  "out-of-region"  services, 
that  is,  services  for  which  the  point  of 
origination  is  outside  a  BOC's  in-region 
states.  This  out-of-region  versus  in- 
region  distinction  is  one  of  the 
fundamental  distinctions  in  section  271; 
section  271  permits  immediate  entry  for 
the  former,  but  requires  section 
272(d)(3]  approval  for  the  latter.  It  is 
therefore  only  natural  that  Congress 
would  have  wanted  to  maintain — and 
did  maintain — that  same  distinction  in 
the  separate  affiliate  requirement  in 
section  272.  Further,  this  view  of 
"origination"  in  section  272(a)(2] 
appears  to  be  consistent  with  the 
absence  of  that  term  with  respect  to 
"interLATA  information  services." 
Because  Congress  failed  to  include  an 
"out-of-region"  services  exception  with 
respect  to  interLATA  information 
services,  a  separate  affiliate  is  required 
for  such  services  regardless  of  their 
point  of  origination. 

30.  The  legislative  history  supports 
our  view  that  the  term  "origination" 
was  meant  merely  as  a  helpful 
clarification.  It  appears  that  the  term 
"origination"  was  not  part  of  either  the 
Senate  or  the  House  version  of  section 
272(a),  but  was  added  diuing  the 
reconciliation  conference.  For  example, 
the  Senate  version  of  section  272(a), 
which  was  the  template  for  the  final 
version,  stated,  "The  services  for  which 
a  separate  subsidiary  is  required  •  •  • 
are:  (A)  Information  services  *  *  *  (B) 
Manufactiuing  services  *  *  *  (C) 
InterLATA  services.*  •  *"  Thus,  both 
houses  of  Congress  passed  versions  of 
section  272(a)  in  which  the  separate 
affiliate  requirement,  even  the  BOCs 
would  have  to  agree,  clearly  applied  to 


both  retail  and  wholesale  interLATA 
services.  The  explanation  in  the  Joint 
Explanatory  Statement  of  the  Senate 
version  of  section  272  confirms  this.  It 
describes  the  services  for  which  a 
separate  affiliate  is  required  as 
including  "interLATA 
telecommtmications  services,"  without 
the  term  "origination"  preceding  it  and 
without  any  indication  of  a  wholesale/ 
retail  distinction.  Thus,  to  accept  the- 
BOCs'  argument,  one  would  have  to 
conclude  that  the  addition  of  the  term 
"origination"  during  the  conference 
reflected  Congress'  decision  to  reject  the 
broad  consensus  that  had  been  reached 
on  the  scope  of  the  separate  affiliate 
requirement  and  to  cut  back  on  it 
significantly  by  limiting  the  requirement 
to  retail  service  offerings  that  originate 
within  the  BOC's  service  territory.  If  this 
were  the  case,  one  would  expect,  at  a 
minimimi,  some  discussion  of  such  a 
decision  in  the  legislative  history,  but 
we  have  foimd  no  such  discussion,  and 
the  parties  have  not  pointed  to  any.  The 
Joint  Explanatory  Statement,  for 
example,  is  silent  on  the  issue.  Rather, 
the  explanation  in  the  Joint  Explanatory 
Statement  of  the  final  version  of  section 
272  simply  states,  "The  conference 
agreement  adopts  the  Senate  provisions 
with  several  modifications,"  and  then 
goes  on  to  discuss  the  major  changes 
that  occtirred,  without  mentioning  the 
addition  of  "origination." 

31.  Moreover,  equating  the 
"origination"  of  a  service  with  the  retail 
provision  of  that  service  appears  to  lead 
to  unlikely  results  in  two  respects.  First, 
as  just  noted,  the  term  "origination" 
does  not  precede  the  other  main 
category  of  interLATA  service  for  which 
a  separate  affifiate  is  required,  namely, 
interLATA  information  services.  Under 
the  BOCs'  reading  of  the  statute,  then, 
in-region  wholesale  interLATA 
information  services  would  still 
generally  reqtiire  a  separate  affiliate, 
while  in-region  wholesale  interLATA 
teleconuniuiications  services  would  not. 
Yet  Congress  treated  these  two  kinds  of 
in-region  interLATA  services  identically 
for  section  271  purposes,  requiring 
section  271(d)(3)  approval  for  both.  The 
BOCs  have  not  advanced  any  plausible 
rationale  for  why  Congress  would  have 
treated  them  fundamentally  differently 
for  section  272  purposes. 

32lBecond,  equating  the 
"origAation"  of  a  service  with  the  retail 
provision  of  that  service  also  appears  to 
lead  to  unlikely  results  because  of  the 
interplay  between  sections  271(a)  and 
271(b).  Section  271(a)  bars  BOC 
provision  of  "interLATA  services" — 
which,  as  noted  above,  the  BOCs  agree 
include  wholesale  services — "except  as 
provided  in  this  section."  Section  271(b) 


then  authorizes,  on  various  timetables, 
"interLATA  services  originating  in  any 
of  [a  BOC's)  in-region  States," 
"interLATA  services  originating  outside 
its  in-region  States,"  and  certain 
"incidental  interLATA  services  •  •  • 
originating  in  any  State."  If  the  term 
"origination"  in  section  272(a)(2)  refers 
only  to  the  provision  of  retail 
interLATA  services,  then  the  references 
to  "originating"  in  section  271(b)  would 
also  appear  to  refer  to  retail  interLATA 
services.  Consequently,  under  the  BOCs' 
reading  of  the  statute,  section  271(a) 
bars  a  BOC  from  providing  wholesale 
interLATA  services,  but  no  provision  of 
section  271(b)  authorizes  the  BOCs  to 
provide  these  services,  including  out-of- 
region  and  incidental  wholesale 
services.  Thus,  we  conclude  that  a 
carrier  "originat(es]"  an  in-region 
interLATA  service  in  a  particular  state 
when  it  provides  in-region  interLATA 
service  regardless  of  whether  it  provides 
that  service  on  a  wholesale  or  a  retail 
basis. 

33.  We  note  that,  diuing  the 
proceeding  that  resulted  in  the  Non- 
Accounting  Safeguards  First  Report  and 
Order,  certain  of  the  BOCs  advanced  a 
different  argiunent  as  to  why  the 
language  of  section  272(a)  does  not 
cover  wholesale  services:  that  the 
phrase  "telecommunications  services" 
itself — statutorily  defined  as  "the 
offering  of  telecommunications  for  a  fee 
directly  to  the  pubUc,  •  •  •  regardless 
of  the  facilities  used" — covers  only 
retail  services.  ProfKjnents  of  this 
interpretation  contended  that  wholesale 
telecommunication  services  are  not 
offered  directly  to  "the  public,"  but  only 
to  other  carriers.  In  the  Non-Accounting 
Safeguards  First  Report  and  Order,  the 
Commission  addressed  this  argiunent  at 
length  and  rejected  it  primarily  on  the 
ground  that  it  could  fiiid  no  basis  in  the 
statute,  legislative  history,  or  FCC 
precedent  for  finding  the  reference  to 
"the  public"  in  the  statutory  definition 
to  be  intended  to  exclude  wholesale 
telecommunications  services.  Rather, 
the  Commission  concluded  that  the 
phrase  "the  pubUc"  was  meant  only  to 
exclude  private  carriage  services,  as 
opposed  to  common  carrier  services. 
While  the  BOCs  have  not  pressed  this 
particular  argument  before  the  court  or 
before  the  Commission  on 
reconsideration,  Onmipoint  has  pressed 
a  variant  of  it  in  response  to  the 
Bureau's  request  for  comments  on  the 
scope  of  section  272(e)(4). 

34.  In  providing  wireless  service, 
Omnipoint  explains  that  it  often  needs 
transport  services  that  cross  LATA 
boundaries  and  that  it  could  deliver  a 
more  efficient  wireless  service  if  it 
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could  use  the  BOCs'  interLATA 
transport  facilities,  such  as  the  existing 
transport  facilities  that  are  part  of  the 
BOCs'  Official  Services  Networks,  rather 
than  build  its  own  interLATA  transport 
facilities  or  lease  the  interLATA 
transport  facilities  of  existing 
interLATA  service  providers  (facilities 
which  Onmipoint  says  are 
inconveniently  located  for  its  purposes). 
Its  principal  legal  argument  is  that  our 
conclusion  in  the  Non-Accounting 
Safeguards  First  Report  and  Order  that 
the  phrase  "teleconununications 
services"  covers  all  wholesale  (as  well 
as  retail)  telecommunication  services 
was  "overly  broad"  and  that  it  should 
be  construed  to  exclude  at  least  one 
kind  of  wholesale  arrangement,  carrier- 
to-carrier  leasing  of  high-capacity 
private  lines.  We  find  no  basis  in  the 
statutory  definition  of 
"telecommunications  services," 
however,  for  concluding  that  this  kind 
of  wholesale  arrangement,  as  opposed  to 
all  other  kinds,  falls  outside  that 
definition. 

35.  In  providing  wireless  service, 
Onmipoint  explains  that  it  often  needs 
transport  services  that  cross  LATA 
boundaries  and  that  it  could  deliver  a 
more  efficient  wireless  service  if  it 
could  use  the  BOCs'  interLATA 
transport  facilities,  such  as  the  existing 
transport  facilities  that  are  part  of  the 
BOCs'  Official  Services  Networks,  rather 
than  build  its  own  interLATA  transport 
facilities  or  lease  the  interLATA 
transport  facilities  of  existing 
interLATA  service  providers  (facilities 
which  Onmipoint  says  are 
inconveniently  located  for  its  purposes). 
Its  principal  legal  argument  is  that  our 
conclusion  in  the  Non-Accounting 
Safeguards  First  Report  and  Order  that 
the  phrase  "telecommunications 
services"  covers  all  wholesale  (as  well 
as  retail)  telecommunication  services 
was  "overly  broad"  and  that  it  should 
be  construed  to  exclude  at  least  one 
kind  of  wholesale  arrangement,  carrier- 
to-carrier  leasing  of  high-capacity 
private  lines.  We  find  no  baJsis  in  the 
statutory  definition  of 
"telecommunications  services," 
however,  for  concluding  that  this  kind 
of  wholesale  arrangement,  as  opposed  to 
all  other  kinds,  falls  outside  that 
definition. 

36.  US  WEST,  like  the  other  BOCs, 
does  not  dispute  that  the  statutory 
definition  of  "telecommunications 
services"  applies  to  wholesale 
telecommunications  services.  It  merely 
observes  that  the  statutory  definition 
does  not  cover  all  telecommunications- 
like  services — most  significantly,  it  does 
not  include  private  carriage  services — 
and  that  the  BOCs  should  be  able  to 


provide  directly  any  service  that  falls 
outside  that  definition.  With  the 
important  reminders  that  (1)  wholesale 
telecommunications  services  are  one 
kind  of  telecommunications-like 
services  that,  as  just  noted,  does  not  fall 
outside  that  definition,  and  (2)  the 
separate  affiliate  requirement  also 
applies  to  in-region  interLATA 
information  services,  we  have  no 
objection  to  this  observation.  In  this 
regard,  however,  we  note  our  serious 
doubts  whether  there  is  any  interLATA 
service  that  a  BOC  might  seek  to  provide 
to  its  affiliate  that  could  be  properly 
characterized  as  a  private  carriage 
service,  given  that  the  BOC  would  be 
under  a  legal  obligation  piu-suant  to 
sections  272(c)(1)  and  272(e)(4)  to  make 
such  service  available  to  any  other 
entity — a  hallmark  of  a  common  carrier 
service. 

37.  Firmly  bolstering  our  view  that 
nothing  in  section  272(a)(2)  suggests  a 
wholesale/retail  distinction — not 
"origination,"  not  "teleconununication 
services,"  and  not  any  other  term  or 
phrase — is  the  fact  that  section  251(c)(4) 
demonstrates  that,  when  Congress 
means  to  create  an  important  wholesale/ 
retail  distinction,  it  does  so  clearly,  a 
point  we  emphasized  in  the  Non- 
Accounting  Safeguards  First  Report  and 
Order.  Section  251(c)(4)  imposes  a  duty 
on  incumbent  local  exchange  carriers  to 
offer  for  resale  at  wholesale  rates  "any 
telecommunications  service  that  the 
carrier  provides  at  retail  to  subscribers 
who  are  not  telecommunications 
carriers."  Moreover,  section  272(a)(2) 
sets  out  quite  specifically  the  three 
kinds  of  services  for  which  a  separate 
affiliate  is  required  and  the  exceptions 
to  each  kind  of  service.  Congress' 
attention  to  detail  in  this  respect  makes 
the  lack  of  any  straightfor\x3rd  textual 
indication  of  a  wholesale/retail 
distinction  in  section  272  all  the  more 
telling.  In  sum,  we  reject  the  BOCs' 
assertion  that  section  272(a)  prohibits  a 
BOC  from  offering  directly  to  customers 
only  retail  interLATA  services 
originating  in-region. 

38.  We  Uiink  that  section  272(b)(1), 
which  requires  the  separate  affiliate  to 
"operate  independently"  of  the  BOC, 
provides  independent  support  for  the 
fact  that  Congress  did  not  intend  the 
BOCs  to  provide  in-region  interLATA 
services,  on  a  wholesale  basis,  to  tkpir 
affiliates  and  other  carriers.  To  allow  the 
BOCs  to  provide  such  services  would  be 
to  allow  them  to  place  the  design, 
construction,  and  operation  of  their 
interLATA  facilities  in  their  local 
operating  companies  and  thus  to 
provide  their  wholesale  in-region 
interLATA  services  over  a  uniquely 
integrated  local-interLATA  network.  As 


explained  above,  however,  we 
concluded  in  the  Non-Accounting 
Safeguards  First  Report  and  Order  that 
section  272(b)(1)  was  principally 
designed  to  prevent  substantial 
integration  of  the  local  operating 
company's  local  netwoii:  facilities  and 
the  separate  affiliate's  long-distance 
network  facilities  (assuming  the  affiliate 
chooses  to  be  a  facilities-based  provider 
rather  than  a  reseller).  And  such  a 
conclusion  plainly  presupposes  that 
Congress  did  not  intend  that  local  and 
interLATA  facilities  could  be  integrated 
within  the  local  operating  company 
itself.  For  what  purpose  could  Congress 
have  had  in  prohibiting  physical 
integration  of  the  local  operating 
company's  local  facilities  and  the 
affiliate's  interLATA  facilities  if 
complete  physical  integration  of  local 
and  interLA'TA  networks  within  the 
local  operating  company  itself  would  be 
permitted  regardless? 

39.  Having  concluded  that  section 
272(a),  reinforced  by  section  272(b)(1), 
prohibits  in  relevant  part  precisely  what 
the  BOCs  claim  section  272(e)(4) 
authorizes,  we  now  address  the  BOCs' 
alternative  arguments  regarding  the 
proper  interpretation  of  section 
272(e)(4).  As  summarized  above,  the 
BOCs  contend  that,  even  assuming 
arguendo  we  were  to  find  an  apparent 
conflict  between  sections  272(a)  and 
272(e)(4),  under  the  well-established 
canon  of  construction,  the  more  specific 
provision  overrides  the  more  general 
provision.  Even  assuming  arguendo  that 
this  canon  were  applicable,  however,  it 
is  far  from  clear  that  section  272(e)(4) 
should  be  considered  the  more  specific 
provision  and  section  272(a)  the  more 
general.  While  there  are  certain  respects 
in  which  section  272(e)(4)  is  the  more 
specific  provision,  there  are  also  certain 
respects  in  which  section  272(e)(4)  is 
the  more  general.  For  example,  one 
could  reasonably  view  section  272(e)(4) 
as  the  more  general  provision  because 
that  section,  under  the  BOCs'  reading  of 
it,  constitutes  a  broad  grant  of  authority 
to  provide  directly,  on  a  wholesale 
basis,  any  interLATA  services,  any 
interLATA  facilities,  any  intraLA'TA 
services,  and  any  intraLATA  facilities, 
whereas  section  272(a)  is  a 
circumscribed  limitation  on  that  broad 
grant  that  requires  that,  out  of  the  entire 
imiverse  of  interLATA  or  intraLATA 
facilities  or  services  that  a  BOC  is 
purportedly  authorized  to  provide 
directly,  certain  such  services — 
specifically,  manufacturing  activities, 
interLATA  telecommunications  services 
(with  three  exceptions),  and  interLATA 
information  services  (with  two 
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exceptions) — be  provided  through  a 
separate  affiliate. 

40.  It  is  also  far  fi-om  clear  why,  if  we 
were  to  conclude  that  section  272(e)(4) 
overrides  section  272(a),  we  would  not 
have  to  conclude  that  it  also  overrides 
section  271(a),  thus  permitting  the  BOCs 
to  provide  any  wholesale  interLATA 
services  immediately,  before  section 
271(d)(3)  approval — a  result,  as 
mentioned  above,  the  BOCs  disavow.  In 
this  regard,  the  BOCs'  attempt  to 
distinguish  section  271(a)  and  section 
272(a)  is  unpersuasive.  Specifically, 
they  argue  that  section  271(a)  does  not 
give  way  to  section  272(e)(4)  because 
section  271(a)  states  that  a  BOC  may  not 
provide  interLATA  services  "except  as 
provided  in  this  section,"  and  section 
272(e)(4)  is  not  "in  this  section."  Yet,  as 
explained  above,  we  think  the  text  of 
section  272(a)  directs  equally  clearly 
that  the  services  for  which  a  separate 
affiliate  is  required,  along  with  any 
exceptions,  are  to  be  found  in  section 
272(a)(2)  and  only  that  provision,  not  in 
subsequent  provisions  of  section  272 
such  as  section  272(e)(4). 

41.  In  any  event,  we  find  that  the 
canon  the  BOCs  seek  to  invoke  is  not 
applicable  in  this  instance,  at  least  not 
in  the  way  in  which  the  BOCs  have 
described  it.  The  canon  that  "the 
specific  governs  the  general"  only 
applies  where  the  conflict  between  the 
statutory  provisions  is  inescapable,  tliat 
is,  where  there  is  no  plausible 
construction  of  either  provision  that 
allows  the  conflict  to  be  reconciled. 
This  is  for  good  reason,  for  the 
application  of  the  canon  where  there  is 
no  such  construction  presupposes  that 
Congress  has  contradicted  itself — a 
position  that  should  be  adopted  only  as 
a  last  resort.  Thus,  we  are  obliged  to 
determine  whether  there  is  a  plausible 
construction  of  either  section  272(a)  or 
272(e)(4)  that  allows  us  to  reconcile  the 
apparent  conflict,  making  sense  of  both 
provisions  and  serving  the  purposes  of 
the  statute  to  the  greatest  extent 
possible. 

42.  We  are  doubtful  that  there  is  any 
plausible  construction  of  section  272(a) 
that  would  allow  us  to  reconcile  the 
apparent  conflict  and  adopt  the  BOCs' 
reading  of  section  272(e)(4).  As 
discussed  at  length  above,  the  BOCs' 
characterization  of  section  272(a)  as  a 
"general"  rule,  to  be  given  content  by 
the  subsequent  subsections  of  section 
272,  caimot  be  sustained  in  light  of  that 
rule's  clear  directive  to  look  specifically 
to  the  list  of  services  in  section 
272(a)(2).  Moreover,  the  BOCs' 
interpretation  of  "origination"  as 
referring  to  the  provision  of  interLATA 
services  to  retail  customers  who  place 
interLATA  calls  does  not  appear  to  have 


any  basis  in  the  common  usage  of  that 
term  and  appears  to  lead  to  unlikely 
results.  The  only  other  possible 
construction  would  be  to  add  to  the  list 
of  exceptions  in  section  272(a)(2)  a 
"wholesale  services"  exception.  While 
there  may  be  situations  where  it  is 
defensible  to  read  an  exception  into  a 
statute  in  order  to  reconcile  an 
otherwise  irreconcilable  statutory 
conflict,  that  seems  inappropriate 
where,  as  here.  Congress  explicitly 
focused  on  the  issue  of  exceptions  and 
prescribed  a  specific  list.  Buttressing 
this  point  is  the  fact  that  the  Senate 
version  of  section  272  would  have 
expressly  authorized  the  Commission  to 
grant  exceptions  to  the  separate  affiliate 
requirement,  but  that  provision  was 
dropped  by  the  conferees. 

43.  By  contrast,  we  conclude  that 
there  is  a  plausible  construction  of 
section  272(e)(4)  that  reconciles  the 
apparent  conflict  with  section  272(a) 
and  does  so  in  a  way  that  is  uniquely 
consistent  with  the  specific  policy 
choice  that  Congress  made  in  enacting 
the  separate  affiliate  requirement. 
Specifically,  as  we  previously 
concluded  in  the  Non-Accounting 
Safeguards  First  Report  and  Order,  we 
construe  section  272(e)(4)  to  mean  that 
the  BOC  may  provide  any  interLATA  or 
intraLATA  facilities  or  services  it  is 
othermse  authorized  to  provide  to  its 
interLATA  affiliate  if  such  services  or 
facilities  are  made  available  to  all 
carriers  at  the  same  rates  and  on  the 
same  terms  and  conditions,  and  so  long 
as  the  costs  are  appropriately  allocated. 
Thus,  in  our  view,  section  272(e)(4)  is 
not  a  grant  of  authority:  it  merely 
prescribes  the  manner  by  which  BOCs 
may  provide  interLATA  and  intraLATA 
facilities  and  services  to  their  affiliates. 

44.  We  believe  this  construction  of 
section  272(e)(4)  does  not  have  any  of 
the  defects  alleged  by  the  BOCs  that 
might  render  the  construction 
implausible.  First,  oui  reading  gives 
effect  to  all  of  the  statute's  existing 
terms,  including  the  key  terms  "may 
provide"  and  "any"  on  which  the  BOCs 
rely;  our  interpretation  just  does  not 
read  these  terms  as  effectuating  a  grant 
of  authority. 

45.  Second,  our  interpretation  does 
not  render  section  272(e)(4)  meaningless 
or  redundant.  Far  from  it,  the  provision 
serves  precisely  the  same  function  as 
the  other  three  provisions  in  section 
272(e).  As  explained  above,  section 
272(c)(1)  imposes  a  general  non- 
discrimination requirement  on  the  BOCs 
in  their  dealings  with  affiliates.  In  order 
"to  reduce  litigation,"  however, 
Congress,  in  section  272(e),  set  forth 
more  particularized  non-discrimination 
requirements  tailored  to  specific 


contexts.  Section  272(e)(1),  for  example, 
sets  forth  a  non-discrimination 
requirement  with  respect  to  the  time  in 
which  a  BOC  fulfills  requests  for  local 
exchange  or  exchange  access  service. 
Similarly,  section  272(e)(4)  sets  forth  a 
non-discrimination  requirement  with 
respect  to  the  provision  of  interLATA  or 
intraLATA  facilities  and  services  that  a 
BOC  is  otherwise  authorized  to 
provide — services  such  as  out-of-region 
services,  five  of  the  six  incidental 
services,  previously  authorized 
activities,  and  perhaps  most 
importantly,  all  other  interLATA 
services  as  the  separate  affiliate 
requirements  expire. 

46.  In  light  of  the  similar  function  that 
section  272(e)(4),  under  our  reading, 
serves  in  relation  to  the  other  three 
provisions  of  section  272(e).  our  reading 
also  draws  support  from  the  well- 
established  canon  of  construction  that 
statutory  provisions  are  to  be  construed 
in  light  of  the  company  they  keep.  Our 
interpretation  of  section  272(e)(4)  is  also 
consistent  with  the  overriding  focus  of 
section  272  generally.  As  both  the  text 
of  section  272  and  the  descriptions  of 
the  provision  in  the  legislative  history 
make  clear,  section  272  primarily 
establishes  structural  separation 
requirements  and  other  safeguards 
applicable  to  the  BOCs'  provision  of 
interLATA  and  other  services  that  the 
BOCs  are  elsewhere  authorized  to 
provide  (in  section  271,  for  the  most 
part).  In  contrast,  the  BOCs'  proposed 
reading  of  section  272(e)(4)  as  a  grant  of 
authority  is  flatly  inconsistent  with  the 
thrust  of  section  272(e)  in  particular  and 
section  272  in  general.  It  seems  unlikely 
enough  that  Congress  would  have 
placed  a  fundamental  grant  of  authority 
to  the  BOCs  in  section  272,  the  thrust  of 
which,  as  just  noted,  is  to  prescribe  the 
maimer  in  which  the  BOCs  may  enter 
certain  new  markets:  but  it  seems  utterly 
implausible  that  Congress  would  have 
placed  such  a  grant  in  section  272(e)  as 
the  fourth  subsection  of  a  provision 
entitled  "Fulfillment  of  Certain 
Requests,"  following  three  other 
subsections  that  all  impose  restrictions 
on  the  BOCs. 

47.  We  recognize  that  our  preferred 
interpretation  of  section  272(e)(4)  does 
not  give  this  provision  the  great 
significance  the  BOCs'  interpretation 
does.  We  think  this  fact  weighs  in  favor 
of  our  interpretation,  however,  because 
judging  from  the  legislative  history, 
Congress  did  not  appear  to  regard 
section  272(e)(4)  as  a  particularly 
sigiuficant  provision,  just  as  it  did  not 
appear  to  attach  great  significance  to  the 
addition  of  the  term  "origination  "  in 
section  272(a).  Specifically,  section 
272(e)(4)  was  introduced  as  part  of  a 
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lengthy  managers'  amendment  to  the 
Senate  version  of  section  272. 
Significantly,  the  amendment  as  a 
whole  was  described  merely  as 
"maklingl  certain  technical 
corrections.  "  Moreover,  at  no  point 
during  the  discussion  of  the  managers' 
amendment  was  there  any  specific 
discussion  of  section  272(e)(4)  or  its 
impact.  Nor  does  there  appear  to  have 
been  any  such  discussion  of  this 
provision  at  any  later  point  in  the 
legislative  history.  The  absence  of  any 
discussion  on  the  measure  would  seem 
highly  unlikely,  however,  if  section 
272(e)(4)  were  really  intended  to  be  a 
fundamental  grant  of  authority  as  the 
BOCs  claim. 

48.  Finally,  and  most  importantly,  we 
think  our  interpretation  is  not  only  a 
plausible  construction  of  the  text,  but 
also  the  only  construction  that  can  be 
squared  with  the  considered  policy 
choice  Congress  made  in  imposing  a 
separate  affiliate  requirement  for  in- 
region  interLATA  services.  For  many 
years,  until  the  passage  of  the 
Telecommunications  Act  of  1996,  a 
well-known  regulatory  debate  took 
place — in  the  federal  courts,  in  the 
Department  of  Justice,  in  the 
Commission,  and  among  industry 
groups,  antitrust  law  experts,  and 
economists — regarding  the  wisdom  of 
allowing  the  BOCs,  as  regulated  entities 
that  control  the  bottleneck  facilities  of 
the  local  network,  to  provide  services  in 
potentially  competitive  markets  that 
require  these  bottleneck  facilities  as  an 
essential  input  of  such  services. 
Examples  of  such  services  include 
interllATA  services,  which  are  provided 
by  connecting  a  BOC's  local  bottleneck 
facilities  to  interLATA  facilities, 
enhanced  services,  which  are  provided 
by  connecting  the  BOC's  local  facilities 
to  computer  facilities,  and  wireless 
services,  which  are  provided  by 
connecting  the  BOC's  local  facilities  to 
wireless  facilities.  Certain  parties  in  this 
debate  emphasized  the  anti-competitive 
dangers  that  arise  if  the  BOC  is 
permitted  to  provide  such  services  on  a 
physically  integrated  basis.  That  is.  they 
emphasized  the  dangers  that  arise  if  the 
BOC  is  allowed  to  place  the  design, 
construction,  and  operation  of  the  non- 
local facilities  at  issue — such  as 
interLATA  facilities  in  the  case  of 
interLATA  services,  computer  facilities 
in  the  case  of  enhanced  services,  or 
wireless  facilities  in  the  case  of  wireless 
services — in  the  local  operating 
company.  For  example,  with  respect  to 
interLA'TA  services,  these  parties  were 
concerned  that  a  BOC.  if  permitted  to 
provide  such  services  on  an  integrated 
basis,  would  have  the  ability  and 


incentive  to  arrange  more  efficiently 
designed,  higher  quality  cormection 
between  its  local  network  and  its 
interLATA  facilities  than  between  its 
local  network  and  rivals'  interLATA 
facilities.  They  were  also  concerned  that 
a  BOC  might  take  the  common  costs  of 
the  facilities  (and  employees)  that  are 
jointly  used  to  provide  both  local  and 
interLATA  service  and  allocate,  on  its 
books  of  account,  an  undue  proportion 
of  such  costs  to  its  local  operations.  As 
suggested  above,  such  improper  cost 
allocation  would  allow  the  BOCs  to 
overcharge  local  service  ratepayers 
while  at  the  same  time  inefficiently 
undercut  their  interexchange 
competitors.  On  the  other  side  of  the 
debate,  the  BOCs  emphasized  the 
significant  integrative  efficiencies  that 
result  from  being  able  to  have  the  same 
facilities  (and  employees)  that  are  used 
in  the  design,  construction,  and 
operation  of  their  local  networks  used  in 
the  design,  construction,  and  operation 
of  their  interLATA  networks.  And  they 
also  disputed  that  service  on  a 
physically  integrated  basis  raises  the 
anti-competitive  dangers  described 
above.  The  MFJ  bar  on  the  provision  of 
interLATA  services,  which  preceded  the 
section  271/272  framework,  clearly 
reflected  a  judgment  that  the  dangers 
were  serious  and  outweighed  any 
benefits. 

49.  There  was  a  related  well-known 
debate  during  these  years  over  the 
wisdom  of  requiring  the  BOCs.  in  the 
event  they  were  to  be  permitted  to 
provide  competitive  services  that 
require  the  BOCs'  local  facilities  as  an 
input  for  such  services,  to  do  so  through 
a  separate  affiliate.  For  certain  such 
services  such  as  wireless  services,  the 
Commission  decided,  precisely  because 
of  the  anti-competitive  dangers 
described  above,  that  a  separate  affiliate 
would  generally  be  required.  With 
respect  to  the  provision  of  interLATA 
services  on  a  non-dominant  basis  by 
local  exchange  carriers  other  than  the 
BOCs  (which  were  not  covered  by  the 
MFJ),  the  Commission  decided  the 
same.  For  other  services  such  as 
enhanced  services,  the  Commission 
originally  determined  that  a  separate 
affiliate  would  be  required,  but 
subsequently  decided  that  non- 
structural safeguards  would  suffice.  The 
particulars  of  Uiese  decisions  is  not  the 
point  here,  however.  Rather,  the  key 
point  is  that,  as  reflected  in  these  and 
other  similar  court  and  agency 
decisions,  both  sides  in  these  separate 
affiliate  debates,  as  well  as  the 
decisioiunakers  who  resolved  them  at 
various  points,  shared  a  common 
assumption  about  what  was 


fundamentally  at  stake  in  such  debates, 
namely,  whether  the  BOCs  could 
provide  the  competitive  service  at  issue 
on  an  end-to-end,  physically  integrated 
basis.  Thus,  for  example,  in  the  many 
years  of  debate  over  the  wisdom  of  a 
separate  affiliate  requirement  for 
enhanced  services,  it  was  uniformly 
assumed  that  what  was  at  issue  was  the 
BOCs'  right  to  place  the  design, 
construction,  and  operation  of  the 
computer  facilities  necessary  to  furnish 
enhanced  services — the  computer 
hardware,  the  databases,  etc. — in  the 
local  operating  company  and  thus  to 
provide  such  services  on  an  end-to-end, 
physically  integrated  basis. 

50.  In  any  event,  in  enacting  sections 
271  and  272  of  the  Telecommunications 
Act  of  1996,  Congress  ended  the  debate 
with  respect  to  interLATA  services  and 
decided  the  issue  legislatively.  With 
respect  to  in-region  interLATA  services 
in  particular,  the  section  271/272 
framework  permits  the  BOCs  to  provide 
such  services  once  they  obtain  section 
271(d)(3)  approval,  but  they  have  to  do 
so,  at  least  initially,  through  a  separate 
affiliate.  And  as  noted  above,  we  are  not 
at  liberty  to  depart  from  that  decision 
during  the  period  in  which  the  statutory 
separate  affiliate  requirements  are  in 
effect. 

51.  The  BOCs  respond  that  Congress' 
decision  to  impose  a  separate  affiliate 
requirement  did  not  necessarily  include 
the  decision  to  preclude  a  BOC  from 
providing  in-region  interLATA  service 
on  a  physically  integrated  basis,  that  is, 
from  placing  the  design,  construction, 
and  operation  of  interLATA  network 
facilities  in  the  local  network  operating 
company.  Rather,  in  their  view,  the 
separate  affiliate  requirement  is 
designed  merely  "to  make  entirely 
transparent  the  [wholesale]  dealings 
between  an  operating  company  and  its 
interLATA  affiliate,"  and  is  entirely 
agnostic  on  whether  the  service 
ultimately  being  provided  by  the  BOC  to 
the  affiliate  and  being  sold  by  the 
affiliate  to  end  users  is  a  uniquely 
integrated  one.  Yet,  as  discussed  above, 
a  bar  on  the  integration  of  a  BOC's  local 
facilities  and  the  additional  BOC 
facilities  necessary  to  provide 
competitive  services  such  as  interLATA 
services  has  always  been  understood  by 
courts  and  agencies,  and  the  lawyers 
and  economists  arguing  before  them,  as 
the  sine  qua  non  of  a  separate  affiliate 
requirement,  and  we  presume  that 
Congress  chose  to  impose  a  separate 
affiliate  requirement  in  section  272  with 
that  long-held  common  understanding 
in  mind.  And  we  presume  this  for  good 
reason.  Again  as  explained  above,  the 
concerns  for  discrimination  and 
improper  cost  allocation  that  have 
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always  been  understood  as  the 
justification  for  the  imposition  of  a 
separate  affiliate  requirement  are  most 
present  where  interLATA  services  are 
being  provided  on  an  integrated  basis. 

52.  Indeed,  were  we  to  conclude  that 
the  BOCs  were  permitted  to  provide 
interLATA  services  on  an  integrated 
basis,  it  is  hard  to  understand  why 
Congress  would  choose  to  require  that  a 
separate  affiliate  "operate 
independently"  of  the  BOC.  or  more 
importantly,  why  it  would  choose  to 
require  a  separate  affiliate  at  all.  To  be 
siue,  as  the  BOCs  explain,  a  separate 
affiliate  also  forces  the  dealings  between 
the  operating  company  and  interLATA 
affiliate  to  be  "entirely  transparent."  But 
the  only  dealings  that  would  take  place 
between  the  operating  company  and  the 
separate  affiliate  imder  the  BOCs'  vision 
of  an  integrated  supplier  are  the  typical 
dealings  that  take  place  between  a 
facilities-based  interLATA  service 
provider  and  a  reseller,  that  is,  dealing's 
related  to  the  pricing,  ordering,  and 
billing  of  the  facilities-based  provider's 
interLATA  services.  And  the  possibility 
of  discrimination  in  the  wholesale 
pricing,  ordering,  and  billing  of 
interLATA  services,  by  itself,  has  never 
been  thought  to  justify,  so  far  as  we  are 
aware,  the  imposition  of  a  separ.  te 
affiUate  requirement  in  an  analogous 
context.  It  is  not  surprising,  then,  that 
we  are  also  not  aware  of  a  separate 
affiliate  requirement  in  any  analogous 
context,  statutory  or  regulatory,  past  or 
present,  in  which  a  BOC  or  similarly 
regulated  entity  has  been  permitted  to 
provide  facilities-based  integrated 
service  to  the  separate  affiliate,  so  long 
as  it  does  not  also  sell  the  service  to  end 
users. 

53.  The  BOCs  also  argue  that,  even 
assiuning  that  Congress,  in  enacting 
section  272.  was  generally  concerned 
with  the  risks  of  discrimination  and 
improper  cost  allocation  that  arise  with 
the  provision  of  facilities-based 
integrated  service,  such  risks  are 
insubstantial  in  light  of  the  non- 
discrimination requirement  in  section 
272(e)(4)  (even  imder  their  reading  of  it 
as  a  grant  of  authority)  that  bars  a  BOC 
from  advantaging  its  interLATA 
affiliate.  They  observe  that  Congress 
viewed  the  risk  of  discrimination  and 
improper  cost  allocation  as  problematic 
only  where  the  BOCs  possess  not  only 
the  ability  to  engage  in  such  conduct, 
but  also  the  incentive.  In  this  case,  the 
BOCs  argue,  the  non-discrimination 
requirement  in  section  272(e)(4) 
removes  any  "conceivable  incentive" 
they  might  otherwise  have  to  engage  in 
prohibited  conduct  in  the  provision  of 
wholesale  interLATA  services. 


54.  As  an  initial  matter,  we  do  not 
think  that  the  presence  of  a  non- 
discrimination requirement  would 
remove  a  BOC's  incentive  to  advantage 
its  affiliate,  given,  among  other  things, 
the  numerous  practical  difficulties  in 
enforcing  such  a  requirement.  But  even 
assuming  arguendo  that  it  would 
diminish  the  BOC's  incentive  to  some 
extent,  the  BOCs'  argiiment  here  cannot 
withstand  scrutiny.  As  explained  above, 
in  a  world  in  which  section  272(e)(4)  is 
a  grant  of  authority,  the  affiliate  would 
be  acting  as  a  reseller  that  purchases 
finished  wholesale  interLATA  services 
from  a  facilities-based  interLATA 
service  provider,  i.e.,  the  BOC.  Thus,  the 
only  incentive  the  presence  of  a  non- 
discrimination requirement  would 
diminish  is  the  incentive  of  the  local 
operating  company  to  discriminate  in 
the  pricing,  ordering,  and  billing  of 
wholesale  interLATA  services  in  favor 
of  the  affiUate.  Any  benefits  of  this  kind 
of  imlawful  conduct  could  not  be 
captured  entirely  by  the  affihate  but 
would  have  to  be  shared.  But  the  non- 
discrimination requirement  certainly 
would  not  diminish  the  local  operating 
company's  more  serious  incentive  to 
discriminate  in  the  internal  design, 
constructi^  and  operation  of 
interLAT Artworks  in  favor  of  itself 
(concern  for  which,  as  just  explained, 
has  always  been  the  primary 
justification  for  separate  affiliate 
requirements  in  this  area)  and  at  the 
expense  of  its  rival  facilities-based 
interLATA  service  providers.  Any 
benefits  of  this  kind  of  unlawful 
conduct  could  be  captured  entirely  by 
the  local  operating  company  when  it 
sells  finished  wholesale  interLATA 
services  to  its  affiliate  and  other 
resellers.  In  this  regard,  we  find  it 
significant  that  the  BOCs  claim  that 

"  'there  is  no  possibility  that  a  BOC 
could  use  its  supply  of  wholesale 
interLATA  services  to  its  affiliate  to 
impede  competition  in  the  retail 
market.'  "  They  make  no  similar  claim 
about  the  possibility  that  a  BOC  could 
impede  competition  in  the  way  it 
creates  that  supply.  Thus,  because  it  is 
clear  that,  with  respect  to  the  design, 
construction,  and  operation  of 
interLATA  networks,  the  BOCs  have  the 
ability  and  incentive  to  engage  in  the 
very  core  prohibited  conduct  that 
Congress  was  concerned  about  when  it 
made  its  policy  choice  to  require 
separate  affiliates,  that  choice  is 
controlling. 

55.  Finally,  our  conclusion  that 
section  272(e)(4)  is  not  a  grant  of 
authority  serves  as  a  complete  response 
to  the  BOCs'  arguments  regarding  use  of 
their  in-region.  interLATA  Official 


Services  Networks.  In  the  Non- 
Accounting  Safeguards  First  Report  and 
Order,  we  noted  that  a  BOC  is  permitted 
to  "transfer  ownership"  of  its  Official 
Services  Network  to  its  affiliate  (so  long 
it  did  so  in  a  way  that  gave  other 
carriers  an  equivalent  opportunity  to 
obtain  ownership).  We  did  not  offer  any 
discussion  of  the  issue,  however, 
because  there  was  no  indication  in  the 
record  before  us  that  transferring 
ownership  of  these  Networks  to 
affiliates  was  something  that  the  BOCs 
seek  to  do.  As  a  Bell  Atlantic  affidavit 
filed  in  response  to  our  expedited 
reconsideration  of  section  272(e)(4) 
notes,  these  networks  are  "currently 
used  in  the  operation  of  the  local 
telephone  network"  and  thus  their 
ownership  "realistically  cannot  be 
transferred."  Rather,  the  BOCs  seek  to 
maintain  ownership  of  their  interLATA 
Official  Ser\'ices  Networks  and  lease 
excess  capacity  on  the  networks  to  their 
affiUates.  The  leasing  of  capacity  on  an 
in-region  interLATA  network  is  plainly 
an  in-region  interLATA  service, 
however.  And,  as  we  conclude  in  this 
Second  Order  on  Reconsideration, 
because  section  272(e)(4)  is  not  a  grant 
of  authority,  a  BOC  may  not  directly 
provide  in-region  interLATA  services 
until  the  separate  affiUate  requirement 
is  removed. 

V.  Conclusion 

56.  For  the  reasons  stated,  we  find 
that  the  most  sensible  interpretation  of 
section  272(e)(4)  is  that  it  is  a  non- 
discrimination and  cost  allocation 
requirement  that  appUes  to  interLATA 
ser\'ices  that  the  BOC  is  otherwise 
authorized  to  provide;  it  is  not  an 
affirmative  grant  of  authority  to  provide 
integrated  interLATA  services  on  a 
wholesale  basis.  In  so  finding,  we 
emphasize  that  Congress  did  not  ignore, 
nor  have  we.  the  integrative  efficiencies 
that  may  result  when  the  same  people 
and  faciUties  of  a  BOC  that  provide  local 
service  provide  interLATA  service  as 
well.  Indeed,  by  providing  for  the  sunset 
of  the  separate  affiliate  requirement 
within  three  years  of  BOC  entry  (for 
telecommunications  services)  unless  the 
Commission  acts  otherwise.  Congress 
envisioned  that  there  may  well  come  a 
point  when  the  benefits  of  such 
efficiencies  come  to  outweigh  any  risk 
of  anti-competitive  harm  due  to 
discrimination  and  improp»er  cost 
allocation  such  that  consumers  are 
better  off.  In  this  respect,  the  BOCs' 
emphasis  on  these  benefits  is  not 
misguided:  it  is  merely  premature. 

VL  Ordering  Clauses 

57.  Accordingly,  it  is  Ordered  that, 
pursuant  to  sections  1-4,  201-205,  214, 
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251,  252,  271,  272,  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151-154.  201- 
205,  214,  251,  252.  271,  272.  and  303(r). 
the  Second  Order  on  Reconsideration  in 
CC  Docket  No.  96-149  is  Adopted. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 
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Radio  Broadcasting  Services;  Weston, 
ID 

agency:  Federal  Communications 

Commission. 
action:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
240A  to  Weston.  Idaho,  as  that 
community's  first  local  aural 
transmission  service  in  respone  to  a 
petition  filed  by  West  Wind 
Broadcasting.  See  62  FR  5788.  February 
7,  1997  Coordinates  used  for  Channel 
240A  at  Weston  are  42-02-18  and  111- 
58-48.  With  this  action,  the  proceeding 
is  terminated. 

DATES:  Effective  August  4,  1997.  The 
window  period  for  filing  applications 
for  Channel  240A  at  Weston.  Idaho,  will 
open  on  August  4.  1997,  and  close  on 
September  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180  Questions  related  to  the 
window  appUcation  filing  process  for 
Channel  240A  at  Weston,  Idaho,  should 
be  addressed  to  the  Audio  Services 
Division,  (202)418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-38, 
adopted  June  11,  1997,  and  released 
)une  20.  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239).  1919  M  Street,  NW.. 
Washington.  EXZ.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc..  2100  M  Street.  NW.,  Suite 
140.  Washington.  DC  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

kadio  broadcasting. 


Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73-{AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

$73,202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Idaho,  is  amended  by 
adding  Weston,  Channel  240A. 

Federal  Conununications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-17567  Filed  7-3-97;  8:45  am) 

StLUNQ  CODE  «712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-62;  RM-900e} 

Radio  Broadcasting  Services;  Orofino, 
ID 

AGENCY:  Federal  Communic^ons 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Chaimel 
253A  to  Orofino,  Idaho,  as  that 
community's  second  local  FM 
transmission  service  in  response  to  a 
petition  filed  by  Topaz  Enterprises,  Inc. 
See  62  FR  7982.  February  21, 1997. 
Coordinates  used  for  Channel  253A  at 
Orofino  are  46-28-48  and  116-15-00. 
As  Orofino  is  located  within  320 
kilometers  (199  miles)  of  the  Canadian 
border,  concurrence  of  the  Canadian 
government  in  this  proposal  was 
obtained.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  August  4,  1997.  The 
window  period  for  filing  applications 
for  Channel  253A  at  Orofino,  Idaho,  will 
open  on  August  4, 1997,  and  close  on 
September  4, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  25 3 A  at  Orofino,  Idaho,  should 
be  addressed  to  the  Audio  Services 
Division.  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-62, 
adopted  June  11, 1997,  and  released 
June  20,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 


business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service.  Inc.,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  idaho,  is  amended  by 
adding  Channel  253A  at  Orofino. 

Federal  Communications  Commission. 
loho  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-17569  Filed  7-3-97;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-36;  RM-6991] 

Radio  Broadcasting  Services; 
Mendota,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
263A  to  Mendota,  California,  as  that 
community's  first  local  aural 
transmission  service  in  response  to  a 
petition  filed  by  Mendota  Broadcasting 
Company.  See  62  FR  5790,  February  7, 
1997.  Coordinates  used  for  Channel 
263 A  at  Mendota  are  3&-45-12  and 
120-22-54.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  August  4,  1997.  The 
window  period  for  filing  applications 
for  Channel  263A  at  Mendota. 
California,  will  open  on  August  4, 1997, 
and  close  on  September  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  263 A  at  Mendota.  California, 
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should  be  addressed  to  the  Audio 
Services  Division.  (202)  418-2700, 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-36, 
adopted  June  11,  1997,  and  released 
June  20,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  'Transcription 
Service,  Inc.,  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amenoecl  by  adding  Mendota,  Chaimel 
263A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
(FR  Doc.  97-17571  Filed  7-3-97;  8:45  am) 
BILUNG  COOE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-87;  RM-9028] 

Radio  Broadcasting  Services; 
Hubbardston,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  dismisses  a 
petition  for  rule  making  filed  by  Jane 
Lafler  proposing  the  allotment  of 
Channel  279A  to  Hubbardston, 
Michigan.  See  62  FR  12152,  March  14, 
1997.  No  comments  were  received  at  the 
Commission  stating  an  intention  to  file 
an  application  for  the  channel  at 
Hubbardston.  It  is  Commission  policy  to 
refrain  from  making  an  allotment  absent 


an  expression  of  interest.  With  this 
action,  this  proceeding  is  terminated. 
EFFECTIVE  DATE:  July  7.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-87, 
adopted  June  11,  1997,  and  released 
June  20,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc..  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC. 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Federal  Communications  Commission. 

)ohn  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc  97-17568  Filed  7-3-97;  8:45  am] 

BILUNG  COOE  S712-01-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-19;  RM-8978] 

Radio  Broadcasting  Services; 
Williams,  CA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
256A  to  Williams,  California,  as  that 
community's  first  local  aural 
transmission  service  in  response  to  a 
petition  filed  on  behalf  of  Spring  Creek 
Broadcasting  Company.  See  62  FR  3854, 
January  27,  1997.  Coordinates  used  for 
Channel  256A  at  Williams  are  39-04-54 
and  122-14-06.  With  this  action,  the 
proceeding  is  terminated. 
DATES:  Effective  August  4,  1997,  The 
window  period  for  filing  applications 
for  Channel  256A  at  Williams, 
California,  will  open  on  August  4,  1997, 
and  close  on  September  4,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  256A  at  Williams,  California, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-19. 
adopted  June  11.  1997,  and  released 
June  20,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commissions  copv 
contractors.  International  Transcription 
Service.  Inc.,  2100  M  Street.  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Williams,  Channel 
256A. 

Federal  CommunicaUons  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc  97-17572  Filed  7-3-97;  8:45  ami 

BILLING  COOE  671 2-01 -P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1842 

Quick-Closeout  Procedures 

AGENCY:  Office  of  Procurement,  Contract 

Management  Division,  National 

Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  In  the  interest  of  streamlining 
and  to  better  determine  the  applicability 
of  quick-closeout  procedures,  this  action 
amends  the  NASA  FAR  Supplement 
(NFS)  rule  at  1842.708(a)(2)(ii).  The 
amended  rule  deletes  the  contract  value 
dollar  threshold  for  when  quick- 
closeout  may  be  used  without  the  prior 
approval  of  the  installation  procurement 
officer  and  replaces  it  with  a 
requirement  to  perform  a  risk 
assessment. 
EFFECTIVE  DATE:  July  7, 1997. 
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FOn  FURTHER  INFORMATIOM  COHTACT: 
Mr.  Joseph  Le  Cren.  (202)  358-0444. 

SUPPLEMENTARY  INFORMATION: 
Background 

NFS  1842.708(a)(2)(ii)  limits  the  use 
of  quick-closeout  to  contracts  with  a 
value,  excluding  fee.  not  greater  than  $2 
million  unless  the  prior  approval  of  the 
installation  procurement  officer  is 
obtained.  This  entails  the  preparation  of 
a  deviation  package  for  each  contract 
above  the  threshold  for  which  quick- 
closeout  is  to  be  used.  Several  NASA 
installations  have  processed  a  number 
of  such  deviations  over  the  last  few 
years.  In  addition,  one  installation  has 
twice  requested  and  been  granted  a  class 
deviation  to  the  NFS  $2  million 
threshold  in  order  to  handle  the  number 
of  contracts  above  that  amount  for 
which  the  use  of  quick-closeout 
procedures  was  desired.  We  believe  the 
performance  of  a  risk  assessment  is  a 
better  tool  than  a  limitation  on  the 
contract  value  for  ensiuing  that  quick- 
closeout  is  properly  used. 

Impact 

NASA  certifies  that  this  change  to  its 
regulations  will  have  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq).  This  change  does  not  impose 
any  reporting  or  record  keeping 
requirements  subject  to  the  Paperworic 
Reduction  Act. 

List  of  Subfects  in  48  CFR  Part  1842 

Government  procurement. 

Tom  Luedtke. 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly.  48  CFR  Part  1842  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  1842  continues  to  read  as  follows: 

Authority:  42  U.S.C  2473(c)(1). 

PART  1842— CONTRACT 
ADfyUNISTRATION 

1842.706    [Anwmtod] 

2.  Section  1842.708  is  revised  to  read 
as  follows: 

1842.708    Quick-cio«*out  procedura. 

(a)(2)(ii)  The  15  percent  parameter 
does  not  apply  to  NASA  contracts. 
Instead,  perform  a  nsk  analysis  that 
takes  into  daasideration  the  contractor 
systems  identified  in  FAR 
42.708(ftJK2)(ii)^as  well  as  the  concerns 


of  the  cognizant  contract  auditor,  and 
any  other  pertinent  information. 

(FR  Doc.  97-17309  Filed  7-3-97;  8:45  ami 
BM.La«Q  CODE  7S10-01-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  660 

[Doci(«t  No.  961227373-6373-01;  I.D. 
062797C] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Qroundfish  Fishery;  Trip  Limit 
Reductions 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NCAA), 

Conunerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  announces  further 
restrictions  to  the  Pacific  Coast 
groundfish  fisheries  for  lingcod  and 
fixed-gear  sablefish  on  July  1, 1997,  and 
announces  a  change  from  2-month 
cximulative  trip  limits  to  1 -month 
cumulative  trip  limits  for  Dover  sole, 
thomyheads,  and  trawl-caught  sablefish 
on  September  1, 1997.  NMFS  also  warns 
the  industry  of  the  likely  closure  of  the 
limited  entry  fisheries  for  Dover  sole, 
thomyhrtads,  and  trawl-caught  sablefish 
in  Nox  3  nber  and  December  1997,  and 
possib'\  3iirlier.  These  actions  are 
authorii.ed  by  regulations  implementing 
the  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP),  which  governs 
the  groundfish  fishery  off  Washington, 
Oregon,  and  California.  These 
restrictions  are  intended  to  keep 
landings  as  close  as  pos-sible  to  the  1997 
harvest  guidelines  for  these  species,  and 
to  provide  management  flexibility 
during  the  final  months  of  the  year. 
DATES:  The  trip  limit  changes  for 
lingcod  and  fixed-gear  sablefish  are 
effective  from  0001  hours  (local  time) 
July  1, 1997;  for  trawl  vessels  opera  ng  i 
in  the  "B"  platoon,  effective  &.jib  o:.01  ^ 
hours  (local  time)  July  16,  1997.  | 

Changes  to  the  cumulative  .rip  limit 
Dover  sole,  thomyheads,  anu  irtiwl-     _  j 
caught  sablefish  are  effective  1 001  ht  ■;  \ 
(local  time)  September  1, 1997  ^| 

vessels  operating  in  the  "B"  pla 
effective  0001  hours  September  I'V 
1997.  These  changes  remain  in  effec 
imtil  the  effective  date  of  the  1998 
annual  specifications  and  management 
measures  for  the  Pacific  Coast 
groundfish  fishery,  which  will  be 


published  in  the  Federal  Register, 
unless  modified,  superseded,  or 
rescinded.  Comments  will  be  accepted 
through  July  22,  1997. 

ADDRESSES:  Submit  comments  to 
William  Stelle,  Jr.,  Administrator, 
Northwest  Region  (Regional 
Administrator),  NMFS,  7600  Sand  Point 
Way  NE.,  Seattle,  WA  98115-0070;  or 
William  Hogarth,  Acting  Administrator, 
Southwest  Region.  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802^213. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Robinson  at  206-526-6140 
or  Rodney  Mclnnis  at  562-980-4040. 

SUPPLEMENTARY  INFORMATION:  The 

following  changes  to  routine 
management  measures  are  based  on  the 
best  available  information,  and  were 
recommended  by  the  Pacific  Fishery 
Management  Coimcil  (Council],  in 
consultation  with  the  states  of 
Washington,  Oregon,  and  California,  at 
its  Jime  23-25, 1997,  meeting  in  Seattle, 
WA. 

Dover  Sole,  Thomyheads,  and  Trawl- 
Caught  Sablefish  (the  DTS  Complex) 

Year-End  Closures.  The  catch 
projections  presented  at  the  June  1997 
Council  meeting  indicated  that  the 
fishery  for  Dover  sole  (north  of  Cane 
Mendocino,  40"30'  N.  lat.),  thomyneads 
(north  of  Pt.  Conception,  CA,  34'*27'  N. 
lat.).  and  trawl-caught  sablefish  would 
not  last  through  the  end  of  the  year.  The 
Coimcil  considered  whether  additional 
trip  limit  reductions  on  July  1 ,  1997, 
would  reduce  the  need  for  closures  at 
the  end  of  the  year,  or  if  further 
reductions  would  be  more  likely  to 
increase  discards  rather  than  to  reduce 
fishing  mortality.  The  Council 
considered  public  testimony  and  the 
recommendations  of  its  Groundfish 
Advisory  Subpanel  of  industry 
representatives.  Many  individuals 
testified  that  the  rate  of  landings  used  in 
the  catch  projections  was  unrealistically 
high  and  could  indicate  data  errors,  that 
further  reductions  in  trip  Umits  at  this 
time  would  be  translated  into  discards 
but  not  a  reduction  in  fishing  mortality, 
and  that  a  closure  at  the  end  of  the  year 
would  be  preferable  to  reduced  trip 
limits.  Therefore,  the  Coimcil  did  not 
tecominend  further  reductions  to  trip 
l|anits  'U  July  1,  and  assumed  that  the 
lichen  for  the  DTS  complex  would 
l^Kly  :  }  c  osed  in  November  and 
?n:    ?r  1997,  or  as  early  as 


5Ap.erc 
diidat 
m^eliiiv 
v^rill «»,. 
theaiuo 


ifli  or  October  if  review  of  the 
•  September  1997  Council 
tiicates  the  harvest  guidelines 
,  ^  b  ed  earlier.  Depending  on 
f  fish  remaining,  if  any, 
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provisions  may  be  made  for  a  small 
bycatch  of  Dover  sole  in  the  petrale  sole 
fishery.  Closure  of  the  limited  entry 
thomyhead  fishery,  when  it  occurs,  is 
expected  to  apply  north  of  Pt. 
Conception.  CA.  although  reductions  in 
the  cumulative  trip  limit  south  of  Pt. 
Conception  may  be  needed  to  avoid 
effort  shifts  into  that  area.  The  Council 
will  make  its  final  recommendation  on 
closure  dates  at  its  September  1997 
meeting  in  Portland,  OR.  and  any 
changes  approved  by  NMFS  will  be 
aimounced  in  the  Federal  Register. 

Monthly  limits.  To  provide  additional 
management  flexibility  in  setting 
closure  dates  (or  severely  reduced  trip 
limits),  the  Council  recommended  that 
the  2-month  cumulative  trip  limits  for 
the  DTS  complex  be  converted  to  1- 
month  cumulative  trip  limits,  effective 
September  1, 1997.  This  means  the  60- 
percent  monthly  limits  would  become 
obsolete  for  those  species  after 
September  1. 

Limited  Entry  Fixed-Gear  Sablefish 
Fishery  North  of  36°00'  N.  Lat 

The  limited  entry  fixed-gear  sablefish 
fishery  is  managed  with  a  daily  trip 
limit  that  applies  outside  the  regular 
and  mop-up  seasons  (which  together  are 
called  the  primary  season).  Testimony  at 
the  April  1997  Council  meeting 
indicated  that  landings  by  the  limited 
entry  fixed-gear  fleet  were  accelerating 
under  the  small.  300-lb  (136-kg)  daily 
trip  limit  fishery  north  of  36°00'  N.  lat., 
possibly  by  vessels  expecting  not  to 
qualify  for  the  sablefish  endorsement 
that  will  be  required  to  participate  in 
the  regular  and  mop-up  seasons  for  the 
limited  entry  sablefish  fishery  in  1997 
and  beyond.  To  slow  the  fishery,  a 
monthly  cumulative  trip  limit  of  5,100 
lb  (2,313  kg)  was  added  on  May  1,  1997 
(62  FR  24845,  May  7,  1997),  to  limit 
landings  under  the  daily  trip  limit. 
Despite  this  cumulative  limit,  landings 
remained  high  in  the  daily  trip  limit 
fishery.  At  its  June  1997  meeting,  the 
Council  expressed  its  intent  to  keep 
landings  in  the  daily  trip  limit  fishery 
at  about  1.1  million  lb  (499  mt),  about 
84  mt  higher  than  the  amount  taken  in 
1996.  (The  amount  of  fish  taken  in  the 
daily  trip  limit  fishery  in  1996  initially 
was  estimated  to  be  825,000  lb  (374  mt). 
but  at  the  June  1997  Council  meeting 
was  revised  to  915,000  lb  (415  mt).)  The 
Council  recommended  that  landings 
under  the  daily  trip  limit  of  300  lb  (136 
kg)  be  further  restricted  on  July  1, 1997, 
by  reducing  the  cumulative  monthly 
limit  from  5,100  lb  (2,313  kg)  to  600  lb 
(272  kg)  in  the  limited  entry  fishery 
north  of  36°00'  N.  lat.  This  is  intended 
to  provide  enough  sablefish  so  that  the 
daily  trip  Limit  fishery  may  last  to  the 


end  of  the  year.  Because  the  daily  trip 
limit  fishery  will  be  interrupted  by  the 
regular  and  mop-up  seasons,  the  600-lb 
(272-kg)  cumulative  limit  also  vnU 
apply  to  partial  months  in  which  daily 
trip  limits  are  in  effect. 

Open  Access  Fixed-Gear  Sablefish 
Fishery  North  of  36°00'  N.  Lat. 

The  Council  also  recommended  that 
the  1.500-lb  (680-kg)  cumulative 
monthly  limit  on  sablefish  taken  under 
the  300-lb  (136-kg)  daily  trip  limit  in 
the  open  access  fishery  be  reduced  fit)m 
1,500  lb  (680  kg)  to  600  lb  (272  kg),  to 
be  consistent  with  the  limited  entry 
fishery.  This  limit  applies  to  hook-and- 
line,  pot,  and  set  net  gear,  but  not  to 
exempted  trawl  gear  (e.g.,  shrimp, 
prawn,  California  halibut,  and  sea 
cucumber  trawls).  This  limit  on  the 
open  access  fishery  is  intended  to 
prevent  effort  shifts  into  that  fishery  by 
limited  entry  vessels.  If  adequate 
amounts  of  sablefish  remain,  the 
cumulative  trip  limit  may  be  increased 
later  in  the  year. 

Lingcod 

The  limited  entry  fishery  for  lingcod 
ciurently  is  managed  under  a  2-month 
cumulative  trip  limit  of  40,000  lb 
(18.144  kg).  The  best  available 
information  at  the  June  1997  Council 
meeting  indicated  that  536  mt  of  lingcod 
had  been  taken  through  May  31,  1997. 
and  that  the  2.400-mt  harvest  guideline 
would  be  reached  in  late  September- 
early  October  if  the  rate  of  landings  is 
not  slowed.  The  Council  therefore 
recommended  that  the  2-month 
cumulative  trip  limit  for  lingcod  be 
reduced  coastwide  on  July  1,  1997,  from 
40,000  lb  (18.144  kg)  to  30,000  lb 
(13,608  kg),  to  keep  landings  within  the 
harvest  guideline  in  1997.  The 
prohibition  against  landing  lingcod 
smaller  than  22  inches  (56  cm),  with  the 
exception  of  100  lb  (45  kg)  for  trawl 
caught  lingcod,  remains  in  effect.  The 
Council  also  recommended  that  the  900 
mt  estimated  for  the  recreational  fishery 
be  evaluated  to  see  if  it  reflects  current 
levels  of  harvest. 

NMFS  Action 

For  the  reasons  stated  above,  NMFS 
concurs  with  the  Council's 
recommendations  and  makes  the 
following  changes  to  the  1997  annual 
management  measures  (62  FR  700, 
January  6,  1997,  as  modified). 

1.  Effective  September  1, 1997 
(September  16, 1997,  for  the  "B" 
platoon),  for  Dover  sole,  thomyheads, 
and  trawl-caught  sablefish  (the  DTS 
complex),  paragraph  E.(2)(b)  of  section 
rv.  is  amended,  and  paragraph  E.(3}  is 
removed,  to  read  as  follows: 


E.  Sablefish  and  the  DTS  Complex 
(Dover  Sole,  Thomyheads,  and  Trawl- 
Caught  Sablefish) 

•         •        •        •        • 

(2)  •  *  • 

(i)  North  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the  DTS 
complex  taken  and  retained  north  of 
Cape  Mendocino  is  28.500  lb  (12,927  kg) 
per  vessel  per  1 -month  period.  Within 
this  cumulative  trip  limit,  no  more  than 
6,000  lb  (2.722  kg)  may  be  sablefish.  no 
more  than  15.000  lb  (6.804  kg)  may  be 
Dover  sole,  and  no  more  than  7,500  lb 
(3,402  kg)  may  be  thomyheads.  No  more 
than  1.500  lb  (680  kg]  of  the 
thomyheads  may  be  shortspine 
thomyheads. 

(ii)  South  of  Cape  Mendocino.  The 
cumulative  trip  limit  for  the -DTS 
complex  taken  and  retained  south  of 
Cape  Mendocino  is  50.000  lb  (22.680  kg) 
per  vessel  p)er  1 -month  period.  Within 
this  cumulative  trip  limit,  no  more  than 
6,000  lb  (2.722  kg)  may  be  sablefish,  and 
no  more  than  7,500  lb  (3.402  kg)  may  be 
thomyheads.  No  more  than  1,500  lb 
(680  kg)  of  the  thomyheads  may  be 
shortspine  thomyheads. 

(iii)  Clarification  The  cumulative 
monthly  trip  limits  for  sablefish  and 
thomyheads  are  the  maximum  amount 
that  may  be  taken  and  retained, 
possessed,  or  landed  coastwide  in  a 
calendar  month.  A  vessel  is  not  entitled 
to  double  the  cumulative  trip  limit  if  it 
operates  both  north  and  south  of  Cap>e 
Mendocino  in  a  calendar  month. 
***** 

2.  Effective  July  1.  1997.  paragraph 
E.(2)(c)  of  section  IV.  for  nontrawl 
sablefish  is  amended  as  follows: 

E.  Sablefish  and  the  DTS  Complex 
(Dover  Sole,  Thomyheads.  and  Trawl- 
Caught  Sablefish 

•  •  *  •  * 

(2)  •  •  * 

(c)  Nontmwl  trip  and  size  limits. 

(i)  Daily  trip  limit.  The  daily  trip 
limit,  which  applies  to  sablefish  of  any 
size,  is  in  effect  until  the  closed  periods 
before  or  after  the  regular  season  (as 
currently  specified  at  50  CFR 
660.323(a)(2)(i)).  between  the  end  of  the 
regular  season  and  the  beginning  of  the 
mop-up  season,  and  after  the  mop-up 
season. 

(A)  The  daily  trip  limit  for  sablefish 
taken  and  retained  with  nontrawl  gear 
north  of  36'»00'  N.  lat.  is  300  lb  (136  kg), 
not  to  exceed  600  lb  (272  kg)  cumulative 
in  a  calendar  month  in  which  the  daily 
trip  limit  is  in  effect  (e.g..  August  before 
the  start  of  the  regular  season,  which  the 
Council  has  recommended  to  begin  on 
August  25, 1997,  but  which  has  not  yet 
been  approved  by  NMFS;  in  September 
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after  the  regular  season;  and  in  October 
after  the  mop-up  season.  Exact  dates  of 
the  regular  and  mop-up  seasons  are  yet 
to  be  announced.) 

(B)  The  daily  trip  limit  for  sablefish 
taken  and  retained  with  nonlrawl  gear 
south  of  ae-OO'  N.  lat.  is  350  lb  (159  kg) 
with  no  cumulative  limit  on  the  amount 
of  sablefish  that  may  be  retained  in  a 
month. 
•         •        «        *        • 

3.  Effective  July  1.  1997  (July  16, 
1997,  for  the  "B"  platoon),  for  lingcod, 
paragraph  G.  of  section  FV.  is  amended 
as  follows: 

G.  Ungcod  '  '  * 

(1)  Limited  entry  fishery.  The 
cumulative  trip  limit  for  lingcod  is 
30.000  lb  (13,608  kg)  per  vessel  per  2- 
month  period.  The  60-percent  monthly 
limit  is  18,000  lb  (8.165  kg). 

(2)  Open  access  fishery.  Within  the 
limits  at  paragraph  IV.I.  for  the  open 
access  fishery,  the  50-percent  monthly 
limit  for  lingcod  is  15.000  lb  (6,804  kg). 


4.  Effective  July  1, 1997,  for  sablefish 
taken  in  the  open  access  fishery, 
paragraph  I.  of  section  FV.  is  amended 
as  follows: 

I.  Trip  Limits  in  the  Open  Access 
Fishery  *  *  * 

•  «        •        •        • 

(2)  •  *  * 

(a)  North  of  3 ff'OO'  N.  lat.  The 
cumulative  trip  limit  for  sablefish  taken 
and  retained  north  of  36°00'  N.  lat.  is 
600  lb  (272  kg)  per  month.  The  daily 
trip  limit  for  sablefish  taken  and 
retained  north  of  36''(X)'  N.  lat.,  which 
counts  toward  the  cumulative  limit,  is 
300  lb  (136  kg).  The  600-lb  (272-kg) 
cumulative  monthly  limit  does  not 
apply  to  exempted  trawl  gear  (used  to 
fish  for  shrimp,  prawn,  sea  cucumber, 
and  California  halibut)  in  the  open 
access  fishery. 

*  •        *        •        • 

Classification 

These  actions  are  authorized  by  the 
regulations  implementing  the  FMP.  The 
determination  to  take  these  actions  is 


based  on  the  most  recent  data  available. 
The  aggregate  data  upon  which  the 
determinations  are  based  are  available 
for  public  inspection  at  the  office  of  the 
Regional  Administrator  (see  ADDRESSES) 
during  business  hours.  Because  of  the 
need  for  immediate  action  to  slow  the 
rate  of  harvest  of  the  species  discussed 
above,  and  because  the  public  had  an 
opportiinity  to  comment  on  the  action  at 
the  June  1997  Council  meeting,  NMFS 
has  determined  that  good  cause  exists 
for  this  document  to  be  published 
without  affording  a  prior  opportunity 
for  public  comment  or  a  30-day  delayed 
effectiveness  period.  These  actions  are 
taken  under  the  authority  of  50  CFR 
660.323(b)(1),  and  are  exempt  from 
review  under  E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  1,1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-17625  Filed  7-1-97;  3:51  pm] 
BIUJNO  CODE  3610-22-F 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  920 

pocket  No.  FV97-920-1  PR] 

Kiwifruit  Grown  in  California; 
Proposed  Revision  of  Administrative 
Rules  Pertaining  to  Delinquent 
Assessments 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposal  invites 
comments  on  revisions  to  time  periods 
specified  for  timely  payment  of 
assessments  owed  by  handlers  under 
the  Federal  marketing  order  for  kiwifruit 
grown  in  California.  This  rule  would 
reduce  the  time  periods  specified  for 
timely  payments  of  assessments  boia  60 
days  of  invoice  for  in-line  inspection 
and  from  45  days  of  invoice  for  block 
inspection,  to  30  days  of  invoice  for 
both  types  of  inspection.  It  would  also 
allow  the  Kiwifruit  Administrative 
Committee  (committee)  to  further  revise 
this  time  period  to  a  later  time  period, 
in  the  future,  if  deemed  necessary  and 
approved  by  the  committee.  This  rule 
would  contribute  to  the  efficient 
operation  of  the  program,  and  would 
reduce  the  administrative  and 
accounting  burden  for  handlers  and  the 
committee  staff. 

DATES:  Comments  must  be  received  by 
August  6. 1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  ^plicate  to  the  Etocket 
Clerk,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456, 
FAX  (202)  720-5698.  All  comments 
should  reference  this  docket  number 
and  the  date  and  page  number  of  this 
issue  of  the  Federal  Register  and  will  be 
made  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours. 


FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  2202  Monterey  St.,  suite 
102B,  Fresno,  California  93721, 
telephone  (209)  487-5901,  FAX  (209) 
487-5906;  or  George  Kelhart,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2526-S,  Washington, 
DC  20090-6456,  telephone  (202)  720- 
2491,  FAX  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  720- 
2491,  FAX  (202)  720-5698. 
SUPf>LEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  920  (7  CFR  part  920),  as 
amended,  regulating  the  handling  of 
kiwifruit  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposed 
rule  will  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 
they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  coiut  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 


review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  that  20  days  after  date  of  the  entry 
of  the  ruling. 

This  proposal  invites  comments  on 
revisions  to  time  periods  specified  for 
timely  payment  of  assessments  owed  by 
handlers  under  the  Federal  marketing 
order  for  kiwifruit  grown  in  California. 
Under  §  920.41(a)  of  the  order,  each 
person  who  first  handles  kiwifruit  is 
required  to  pay  a  pro-rata  share  of  the 
costs  of  administering  the  program.  This 
cost  is  in  the  form  of  a  uniform 
assessment  rate  applied  to  each 
handler's  shipments.  Section  920.41(a) 
also  provides  that  if  a  handler  does  not 
pay  an  assessment  within  the  time 
prescribed  by  the  committee,  the 
assessment  may  be  subject  to  an  interest 
or  late  payment  charge,  or  both.  Section 
920.112  of  the  order's  administrative 
rules  specifies  that  a  simple  interest  rate 
of  1.5  percent  per  month  will  be  charged 
to  assessments  which  are  not  received 
within  60  days  of  invoice  for  in-line 
inspected  kiwifruit  or  within  45  days  of 
invoice  for  block  inspected  kiwifruit.  It 
further  specifies  that  a  10  percent  late 
charge  will  be  assessed  handlers  when 
payment  becomes  30  days  late. 

"The  committee,  the  agency 
responsible  for  local  administration  of 
the  marketing  order,  met  on  April  16, 
1997,  and  unanimously  recommended 
revising  the  administrative  rules  in 
effect  under  the  order  pertaining  to  the 
time  period  specified  for  timely 
payment  of  assessments  owed  by 
handlers.  The  committee  recommended 
reducing  the  time  period  for  timely 
payment  of  assessments  owed  by 
handlers  from  60  days  of  invoice  for  in- 
line inspection  and  from  45  days  of 
invoice  for  block  inspection,  to  30  days 
of  invoice  for  both  types  of  inspection. 
The  committee  also  requested  that 
§  920. 1 1 2  of  the  rules  and  regulations  be 
revised  to  allow  the  committee  to 
further  revise  this  time  period  in  the 
futiu^,  if  deemed  necessary. 

Kiwi&Tiit  grown  in  California  is 
harvested  in  late  September  or  early 
October.  The  fruit  is  packed  shortiy  aftei 
harvest  and  much  of  it  is  placed  into 
storage  until  shipment.  The  primary 
shipping  season  extends  through  the 
following  May,  although  some  fruit  is 
marketed  during  the  summer  months. 

Whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
California  kiwifruit,  handlers  are 
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required  to  have  their  fruit  inspected 
and  certified  as  meeting  those 
requirements.  Hemdlers  have  a  choice  of 
two  different  inspection  methods, 
referred  to  as  "in-line"  and  "block" 
inspection.  With  in-line  inspection, 
kiwifruit  is  inspected  during  the 
packing  process,  prior  to  storage.  With 
block  inspection,  the  kiwifruit  is 
inspected  after  it  has  been  packed. 
Block  inspections  are  typically 
performed  just  prior  to  shipment. 

Pursuant  to  §  920.160,  each  shipper 
who  ships  kiwifruit  shall  furnish  a 
report  of  shipment  and  inventory  data  to 
the  committee  not  later  than  the  fifth 
day  of  the  month  following  such 
shipment.  This  Monthly  Shipment 
Report  is  also  required  under  the  State 
kiwifruit  program  administered  by  the 
California  Kiwifruit  Commission 
(commission).  The  Federal  and  State 
programs  are  both  administered  by  the 
same  staff. 

The  committee  staff  calculates 
assessments  from  the  Monthly 
Shipment  Report  for  all  inspected 
kiwifruit  and  bills  handlers  for 
committee  and  commission 
assessments.  The  billing  period  runs 
from  the  first  to  the  last  day  of  the 
month  for  all  handlers.  Invoices  are 
typically  prepared  and  mailed  at  the 
end  of  the  month  of  receipt  of  the 
Monthly  Shipment  Report,  with 
payment  due  60  days  from  date  of 
invoice  for  in-line  inspected  kiwifruit 
and  45  days  from  date  of  invoice  for 
block  inspected  kiwifruit. 

Approximately  a  month  before  the 
start  of  the  1996-1997  season,  the 
commission  reduced  its  time  period  to 
specify  that  assessments  would  be 
considered  late  if  not  received  within  30 
days  of  invoice.  The  conunittee  did  not 
recommend  a  change  in  its  requirements 
at  that  time  because  there  was  not 
adequate  time  to  implement  such  a 
change  for  the  1996-1997  crop  year. 
Operating  under  two  different  time 
periods  for  timely  payment  of 
assessments  requires  the  committee  staff 
to  process  and  mail  two  invoices  each 
month  and  requires  the  handlers  to 
review  two  invoices  and  make  two 
payments.  Thus,  this  proposed  rule 
should  reduce  costs  for  handlers  and  the 
committee  by  making  the  procedures 
under  both  programs  the  same. 

The  committee  met  on  April  16,  1997, 
and  recommended  reducing  the  time 
periods  for  timely  payment  of 
assessments  owed  by  handlers  to  30 
days  of  invoice  so  that  the  committee's 
time  period  would  be  consistent  with 
the  commission's  time  period  and 
further  recommended  that  this  rule  be 
effective  in  September  for  the  1997-1998 
season. 


The  committee  also  recommended 
including  authority  to  revise  this  time 
period  in  the  future,  if  deemed 
necessary  and  approved  by  the 
committee.  The  committee  would  like  to 
ensure  that  consistent  accounting  and 
administrative  procedures  could  be 
implemented  simultaneously  in  the 
future.  The  Department  believes  the 
committee  should  be  granted  authority 
to  increase  the  time  period;  however,  a 
reduction  in  the  time  period  should  be 
subject  to  the  informal  rulemaking 
process.  The  committee's 
recommendation  is  proposed  to  be 
modified  accordingly. 

This  action  proposes  revising 
§920.112  to  provide  that  assessments  on 
all  kiwifruit  be  considered  delinquent  if 
not  received  within  30  days  of  invoice, 
or  such  other  later  time  as  specified  by 
the  committee. 

There  is  unanimous  committee 
support  to  reduce  the  time  periods 
specified  for  timely  payment  of 
assessments  owed  by  handlers  to  within 
30  days  of  invoice  for  both  types  of 
inspections. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
the  AMS  has  prepared  this  initial 
regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  would  not  be 
unduly  or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  £ind  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  60  banalers 
of  California  kiwifruit  subject  to 
regulation  under  the  marketing  order 
and  450  producers  in  the  production 
area.  Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000,  and  small  agricultural 
producers  have  been  defined  as  those 
having  annual  receipts  of  less  that 
$500,000.  One  of  the  60  handlers  subject 
to  regulation  has  annual  kiwifruit  sales 
of  at  least  $5,000,000,  and  the  remaining 
59  handlers  have  sales  less  than 
$5,000,000,  excluding  receipts  from  any 
other  sources.  Ten  of  the  450  producers 
subject  to  regulation  have  aimual  sales 
of  at  least  $500,000,  and  the  remaining 
440  producers  have  sales  less  than 
$500,000.  excluding  receipts  from  any 
other  sources.  Therefore,  a  majority  of 


handlers  and  producers  of  California 
kiwifruit  may  be  classified  as  small 
entities. 

Under  §  920.41(a)  of  the  marketing 
order  for  kiwifruit  grown  in  California, 
each  person  who  first  handles  kiwifruit 
is  required  to  pay  a  pro-rata  share  of  the 
costs  of  administering  the  program.  This 
cost  is  in  the  form  of  a  uniform 
assessment  rate  applied  to  each 
handler's  shipments.  Section  920.41(a) 
also  provides  that  if  a  handler  does  not 
pay  an  assessment  within. the  time 
prescribed  by  the  committee,  the 
assessment  may  be  subject  to  an  interest 
or  late  payment  charge,  or  both.  Section 
920.112  of  the  order's  administrative 
rules  specifies  that  a  simple  interest  rate 
of  1.5  percent  per  month  will  be  charged 
to  assessments  which  are  not  received 
within  60  days  of  invoice  for  in-line 
inspected  kiwifriiit  or  within  45  days  of 
invoice  for  block  inspected  kiwifruit.  It 
further  specifies  that  a  10  percent  late 
charge  will  be  assessed  handlers  when 
payment  becomes  30  days  late. 

Piu-suant  to  §920.160.  each  shipper 
who  ships  kiwifruit  shall  furnish  a 
report  of  shipment  and  inventory  data  to 
the  committee  not  later  than  the  fifth 
day  of  the  month  following  such 
shipment.  This  Monthly  Shipment 
Report  is  also  required  under  the  State 
kiwifruit  program  administered  by  the 
California  Kiwifruit  Commission.  The 
Federal  and  State  programs  are  both 
administered  by  the  same  staff. 

The  committee  staff  calculates 
assessments  from  the  Monthly 
Shipment  Report  for  all  inspected 
kiwifruit  and  bills  handlers  for 
committee  and  conmiission 
assessments.  The  billing  period  nms 
from  the  first  to  the  last  day  of  the 
month  for  all  handlers.  Invoices  are 
typically  prepared  and  mailed  at  the 
end  of  the  month  of  receipt  of  the 
Monthly  Shipment  Report,  with 
payment  due  60  days  from  date  of 
invoice  for  in-line  inspected  kiwifruit 
and  45  days  from  date  of  invoice  for 
block  inspected  kiwifruit. 

Approximately  a  month  before  the 
start  of  the  1996-1997  season,  the 
commission  reduced  its  time  period  to 
specify  that  assessments  would  be 
considered  late  if  not  received  within  30 
days  of  invoice.  The  committee  did  not 
recommend  a  change  in  its  requirements 
at  that  time  because  there  was  not 
adequate  time  to  implement  such  a 
change  for  the  1996-1997  crop  year. 
Two  different  time  periods  for  timely 
payment  of  assessments  requires  the 
committee  staff  to  process  and  mail  two 
invoices  each  month  and  requires  the 
handlers  to  review  two  invoices  and 
make  two  payments.  Thus,  this 
proposed  rule  should  reduce  costs  for 
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handlers  and  the  committee  by  making 
the  procedures  under  both  programs  the 
same. 

The  committee  met  on  April  16,  1997, 
and  recommended  revising  §  920.112  to 
provide  that  the  time  periods  for  timely 
payment  of  assessments  owed  by 
handlers  be  reduced  to  30  days  of 
invoice  so  that  the  committee's  time 
period  would  be  consistent  with  the 
commission's  time  period  and  further 
recommended  that  this  rule  be  effective 
in  September  for  the  1997-1998  season. 
The  committee  also  recommended 
including  authority  to  revise  this  time 
period  in  the  future,  if  deemed 
necessary.  It  would  like  to  ensure  that 
consistent  accounting  and 
administrative  procedures  could  be 
implemented  simultaneously  in  the 
future. 

There  is  unanimous  committee 
support  to  reduce  the  time  periods 
specified  for  timely  payment  of 
assessments  owed  by  handlers  to  30 
days  of  invoice  for  both  types  of 
inspections. 

Currently,  the  time  lapse  between  the 
date  the  fruit  is  shipped  and  the  date 
assessments  are  due  is  between  60-90 
days.  Handlers  normally  receive 
payment  for  shipments  within  30  days 
of  shipment.  Therefore,  the  impact  of 
this  action  would  not  be  significant  as 
payments  for  shipments  are  normally 
received  30-60  days  before  assessments 
are  due. 

Handlers  currently  pay  assessments  of 
$.0175  per  tray  or  tray  equivalent  and 
have  60  days  from  date  of  invoice  for  in- 
line inspected  kiwifruit  and  have  45 
days  from  date  of  invoice  for  block 
inspected  kiwifruit  to  pay  their 
assessments  before  their  assessments  are 
considered  delinquent.  If  handlers  pay 
their  assessments  in  a  timely  manner, 
they  are  not  charged  the  simple  interest 
rate  of  1.5  percent  per  month  or  the  10 
percent  late  charge. 

Under  this  proposal,  handlers  would 
have  30  days  from  the  invoice  date 
before  their  assessments  would  be 
considered  delinquent.  This  30-day 
reduction  in  the  time  period  for 
handlers  receiving  in-line  inspection 
and  15-day  reduction  in  the  time  period 
for  handlers  receiving  block  inspection 
would  have  no  impact  on  handlers  who 
pay  their  assessments  in  a  timely 
maiuier.  Even  for  those  who  do  not  pay 
in  a  timely  manner,  the  impact  would 
not  be  significant.  For  example,  if  a 
handler  is  delinquent  in  paying 
assessments,  a  simple  interest  rate  of  1.5 
percent  interest  per  month  and  an 
assessment  of  $.0175  per  tray  or  tray 
equivalent  would  apply.  During  the 
peak  month  of  March,  1996.  less  than 
1.6  million  trays  or  tray  equivalents 


were  shipped.  This  equates  to  an 
approximate  average  of  26.667  trays  for 
each  of  the  60  handlers,  which  when 
assessed  at  $.1075  per  tray  generates  a 
$467  assessment  per  handler.  If  an 
account  is  30  days  delinquent,  the 
handler  is  charged  a  1.5  percent  interest 
charge  in  the  amount  of  $7.00  and  a  10 
percent  late  charge  in  the  amount  of 
$46.70  over  the  assessment.  This  action 
does  not  change  the  interest  rate  or  the 
late  charge  percentage,  but  reduces  the 
time  period  specified  for  timely 
payment  to  30  days.  If  amounts  are  paid 
in  a  timely  m£umer,  no  additional 
charges  are  incurred. 

The  majority  of  assessments  owed  by 
handlers  are  paid  within  the  specified 
time  periods. 

This  change  would  reduce  the 
administrative  and  accounting  burden 
for  handlers  and  for  the  committee  staff 
by  making  the  committee's  and  the 
commission's  time  periods  consistent. 
While  no  specific  alternatives  were 
suggested  during  the  public  meeting,  the 
committee's  recommendation  and  the 
rule  proposed  herein  do  provide  for 
built-in  Edtematives  and  flexibility. 
Allowing  the  committee  to  further 
revise  this  time  period  to  a  later  time 
period  in  the  future,  if  deemed 
necessary,  would  ensure  that  consistent 
accounting  and  administrative 
procedures  could  be  implemented 
simultaneously  in  the  future.  This  rule 
would  be  applied  uniformly  to  all 
handlers  and  was  viewed  by  the 
committee  as  the  best  solution. 

This  action  would  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
kiwifruit  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  IDepartment  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule. 

In  addition,  the  committee's  meeting 
was  widely  publicized  throughout  the 
kiwifruit  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  committee 
deliberations  on  all  issues.  Like  all 
committee  meetings,  the  April  16.  1997. 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue.  The 
onnmittee  itself  is  composed  of  12 
members.  Two  of  these  members  are 
handlers  and  producers,  9  are  producers 
only,  and  one  is  a  public  member.  The 
majority  are  small  entities,  with  one 
producer  member  having  annual 
receipts  over  $500,000.  Thus,  committee 


recommendations  can  be  considered  to 
represent  the  interests  of  small  business 
entities  in  the  industry.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  30-day  comment  period  is  provided 
to  allow  interested  {>ersons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subiects  in  7  CFR  Part  920 

Kiwifruit,  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  proposed  to 
be  amended  as  follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  920.112  is  revised  to  read 
as  follows: 

§920.112    Late  payments. 

Pursuant  to  §  920.41(a).  interest  will 
be  charged  at  a  1.5  percent  monthly 
simple  interest  rate.  Assessments  for 
kiwifruit  shall  be  deemed  late  if  not 
received  within  30  days  of  invoice,  or 
such  other  later  time  period  as  specified 
by  the  committee.  A  10  percent  late 
charge  will  be  assessed  when  payment 
becomes  30  days  late.  Interest  and  late 
payment  charges  shall  be  applied  only 
to  the  overdue  assessment. 

Dated:  June  30,  1997. 
Eric  M.  Forman, 

Acting  Director,  Fruit  and  Vegetable  Division. 
IFR  Doc.  97-17605  Filed  7-3-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 

[Docket  No.  FV97-981-4  PR] 

Almonds  Grown  in  California; 
An>ended  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTKM:  Proposed  rule. 


SUMMARY:  This  proposed  rule  would 
increase  the  assessment  rate  for  the 
Almond  Board  of  California  (Board) 
under  Marketing  Order  No.  981  for  the 
1997-98  and  subsequent  crop  years.  The 
Board  is  responsible  for  local 
administration  of  the  marketing  order 
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which  regulates  the  handling  of 
almonds  grown  in  California. 
Authorization  to  assess  almond 
handlers  would  enable  the  Board  to 
incur  expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
DATES:  Comments  must  be  received  by 
July  22.  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  in  triplicate  to  the  Docket 
Clerk,  Fruit  and  Vegetable  Division. 
AMS.  USDA,  room  2525-S.  P.O.  Box 
96456.  Washington.  DC  20090-6456; 
Fax:  (202)  720-5698.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Martin  Engeler  or  Mary  Kate  Nelson, 
Marketing  Specialists,  or  Kurt  J. 
Kimmel,  Regional  Manager.  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  Street,  suite  102B,  Fresno, 
California  93721;  telephone:  (209)  487- 
5901.  Fax:  (209)  487-5906.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456:  telephone  (202)  720- 
2491, Fax: (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  981.  both  as  amended  (7 
CFR  part  981).  regulating  the  handling 
of  almonds  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  Under  the  marketing 
order  now  in  effect.  California  almond 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  would  be  applicable  to  all 
assessable  almonds  beginning  August  1. 
1997.  and  continuing  until  amended, 
suspended,  or  terminated.  This  proposal 
would  not  preempt  any  State  or  local 
laws,  regulations,  or  policies,  unless 


they  present  an  irreconcilable  conflict 
with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  proposal  would  increase  the 
assessment  rate  established  for  the 
Board  for  the  1997-98  and  subsequent 
crop  years  from  1  cent  to  2  cents  per 
pound  of  almonds  received  by  handlers. 

The  almond  marketing  order  provides 
authority  for  the  Board,  with  the 
approval  of  the  Department,  to 
formulate  an  annual  budget  of  expenses 
and  collect  assessments  from  handlers 
to  administer  the  program.  The 
members  of  the  Board  are  producers  and 
handlers  of  California  almonds.  They 
are  familiar  with  the  Board's  needs  and 
with  the  costs  for  goods  and  services  in 
thefr  local  area  and  are  thus  in  a 
position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  had  an 
opportunity  to  participate  and  provide 
input. 

The  Board  met  on  May  9,  1997,  and 
unanimously  recommended  1997-98 
expenditiUBS  of  $11, 333,876.49  pnd  an 
assessment  rate  of  2  cents  per  pound  of 
almonds  received  by  handlers.  In 
comparison,  last  year's  budgeted 
expenditures  were  $5,426,500.  The 
primary  reason  for  the  increase  for  the 
upcoming  crop  year  is  the  inclusion  of 
funding  for  a  generic  paid  advertising 
program.  The  assessment  rate  would  be 
higher  than  last  year's  established  rate 
of  1  cent  per  pound;  however,  the  Board 
also  recommended  a  credit-back 
program  whereby  handlers  could 
receive  credit  for  their  own  promotional 
activities  of  up  to  1  cent  per  pound 
against  thefr  assessment  obligation. 
Handlers  not  participating  in  this 
program  would  remit  the  entire  2  cents 
to  the  Board.  For  administrative 


purposes,  the  Board  would  separate  the 
assessment  into  two  portions  when 
billing  handlers;  an  adminisfrative 
portion  of  1  cent  per  pound  and  an 
advertising  portion  of  1  cent  per  pound. 
Implementation  of  the  advertising 
portion  of  the  assessment  and  the 
generic  advertising  program  may  be 
impacted  by  the  outcome  of  litigation 
relative  to  advertising  and  promotion 
conducted  under  marketing  orders.  The 
Board  recommended  not  implementing 
the  advertising  portion  of  the 
assessment  until  further  action  of  the 
Board  is  taken. 

The  Board  recommended  that  the 
major  expenditiu^s  for  the  1997-98 
fiscal  period  should  include  $4,084,000 
for  information  and  research  programs, 
$3,408,000  for  paid  generic  advertising, 
$881,534  for  salaries,  $794,043  for 
international  programs,  $568,679  for 
production  research,  $95,400  for  crop 
estimates,  and  $90,000  for  travel. 
Budgeted  expenses  for  major  items  in 
1996-97  were  $3,333,500  for 
information  and  research,  $731,534  for 
salaries,  $660,500  for  international 
programs,  $558,131  for  production 
research,  $91,160  for  crop  estimates, 
and  $97,470  for  travel. 

The  assessment  rate  recommended  by 
the  Board  was  derived  by  considering 
anticipated  expenses  and  production 
levels  of  California  almonds,  and 
additional  pertinent  factors.  Production 
of  edible  almonds  for  the  year  is 
estimated  at  681,600.000  pounds  which 
should  provide  revenue  of  $6,816,000 
from  adminisfrative  assessments 
(681,600,000  pounds  at  1  cent  per 
pound).  In  addition,  it  is  anticipated 
that  $3,408,000  would  be  derived  from 
the  portion  of  assessments  eligible  for 
credit-back  but  received  by  the  Board 
from  handlers  who  do  not  obtain  credit 
for  their  own  activities.  Income  derived 
from  handler  assessments,  along  with 
interest  income.  Market  Access  Program 
reimbursement  for  international 
promotion  activities,  research 
conference  revenue,  miscellaneous 
income,  and  funds  derived  from  the 
Board's  authorized  monetary  reserve 
would  be  adequate  to  cover  budgeted 
expenses.  Any  unexpended  funds  from 
the  1997-98  crop  year  may  be  carried 
over  to  cover  expenses  duiing  the  first 
four  months  of  the  1998-99  crop  year. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
Qexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
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that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  97  handlers 
of  California  almonds  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  7,000  almond 
producers  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultural 
producers  are  defined  as  those  having 
armual  receipts  of  less  than  $500,000. 

Currently,  about  58  percent  of  the 
handlers  ship  under  $5,000,000  worth 
of  almonds  and  42  percent  ship  over 
$5,000,000  worth  of  almonds  on  an 
annual  basis.  In  addition,  based  on 
acreage,  production,  and  grower  prices 
reported  by  the  National  Agricultural 
Statistics  Service,  and  the  total  number 
of  almond  growers,  the  average  annual 
grower  revenue  is  approximately 
$156,000.  In  view  of  the  foregoing,  it 
can  be  concluded  that  the  majority  of 
handlers  and  producers  of  California 
almonds  may  be  classified  as  small 
entities. 

This  proposed  rule  would  increase 
the  assessment  rate  established  for  the 
Board  for  the  1997-98  and  subsequent 
crop  years  from  1  cent  to  2  cents  per 
pound  of  almonds,  of  which  up  to  1 
cent  would  be  credited  to  handlers  for 
their  own  promotional  activities.  The 
Board  unanimously  recommended 
1997-98  expenditures  of  $11,333,876.49 
and  an  assessment  rate  of  2  cents  per 
pound  of  almonds.  The  assessment  rate 
of  2  cents  is  1  cent  more  than  the  rate 
currenUy  in  effect.  The  primary  reason 
for  the  increase  for  the  upcoming  crop 
year  is  the  inclusion  of  funding  for  a 
generic  paid  advertising  program. 

The  Board  recommended  that  the 
major  expenditures  for  the  1997-98  crop 
year  should  include  $4,084,000  for 
information  and  research  programs. 
$3,408,000  for  paid  generic  advertising, 
$881,534  for  salaries,  $794,043  for 
international  programs.  $568,679  for 
production  research,  $95,400  for  crop 
estimates,  and  $90,000  for  fravel. 
Alternative  rates  of  assessment  were 
considered  during  the  budgeting 
process.  Keeping  the  assessment  rate  at 
1  cent  was  considered  but  not 
recommended  because  it  would  not 
generate  the  income  necessary  to 
administer  the  program.  In  order  to  fund 
the  programs  recommended  by  the 


Board  for  the  1997-98  season,  it  was 
determined  that  the  assessment  rate 
recommended  by  the  Board,  when 
applied  to  the  preliminary  crop 
estimate,  would  be  necessary  to  generate 
sufficient  revenue.  Costs  of  various 
programs,  desired  and  overall  spending 
levels,  and  desired  levels  of  monetary 
reserve  were  considered  during  the 
budgeting  process. 

Handlers'  receipts  of  assessable 
almonds  for  the  year  are  estimated  at 
681.600,000  pounds  which  should 
provide  $10,224,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income, 
Market  Access  Program  reimbursement, 
research  conference  revenue, 
miscellaneous  income,  and  funds 
derived  from  the  Board's  authorized 
reserve  would  be  adequate  to  cover 
budgeted  expenses.  Funds  in  the  reserve 
would  be  kept  within  the  maximum 
permitted  by  the  order. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  crop  year  indicates  that 
the  grower  price  for  the  1997-98  season 
could  range  between  $1.00  and  $1.50 
per  pound  of  almonds.  Therefore,  the 
estimated  assessment  revenue  for  the 
1997-98  crop  year  as  a  percentage  of 
total  grower  revenue  could  range 
between  1  and  1.5  percent. 

While  this  rule  would  impose  some 
additional  costs  on  handlers,  the  costs 
would  be  minimal  and  in  the  form  of 
uniform  assessments  on  all  handlers. 
Some  of  the  additional  costs  may  be 
passed  on  to  producers. 

However,  these  costs  would  be  offset 
by  the  benefits  derived  by  the  operation 
of  the  marketing  order.  In  addition,  the 
Board's  meeting  was  widely  publicized 
throughout  the  California  almond 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Board  deliberations  on  all 
issues.  Like  all  Board  meetings,  the  May 
9,  1997,  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  California  almond 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 


duplicate,  overlap,  or  conflict  with  this 
rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Board  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
would  tend  to  effectuate  the  declared 
policy  of  the  Act. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Fifteen  days  is  deemed 
appropriate  because:  (1)  The  Board 
needs  to  have  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis;  (2)  the  1997-98  crop 
year  begins  on  August  1 .  1997,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  the  crop  year  apply  to  all 
assessable  California  almonds  handled 
during  the  crop  year:  and  (3)  handlers 
are  aware  of  this  action  which  was 
unanimously  recommended  by  the 
Board  at  a  public  meeting  and  is  similar 
to  other  budget  actions  issued  in  past 
years. 

List  of  Sul^ects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  it  is  proposed  that  7  CFR  part 
981  be  amended  as  follows: 

PART  981— ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 
§981.343    [Amended] 

2.  Section  981.343  is  amended  by 
removing  "July  1, 1996,"  and  adding  in 
its  place  "August  1,  1997,",  by  removing 
"$0.01  cent"  and  adding  in  its  place  "2 
cents,"  and  by  adding  as  the  last 
sentence  "Of  the  2  cent  assessment  rate, 
1  cent  per  assessable  pound  is  available 
for  handler  credit-back." 

Dated:  June  30,  1997. 
Eric  M.  Forman, 

Acting  Director,  Fruit  and  Vegetable  Division. 
[PR  Doc.  97-17606  Filed  7-3-97:  8:45  am] 
BILLING  CODE  941IM»-P 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  985 

[Docket  No.  FV97-985-1  PR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Revision  of  Administrative  Rules 
and  Regulations  Governing  Issuance 
of  Additional  Allotment  Base  to  New 
and  Existing  Producers 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
reduce  the  number  of  regions 
established  for  issuing  additional 
allotment  bases  to  new  producers  from 
four  to  three:  revise  the  procedure  used 
for  issuing  additional  allotment  bases 
when  no  requests  are  received  from  a 
region  for  a  class  of  spearmint  oil;  and 
eliminate  obsolete  language  pertaining 
to  the  issuance  of  additional  allotment 
bases  to  existing  producers  during  the 
1992-93  and  1993-94  marketing  years. 
The  Spearmint  Oil  Administrative 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  marketing  order  for  spearmint  oil 
produced  in  the  Far  West, 
recommended  this  rule  to  ensure  that  a 
maximum  number  of  new  producers 
would  receive  additional  allotment  base 
each  year  at  a  level  determined  by  the 
Committee  to  be  a  minimum  economic 
enterprise. 

DATES:  Comments  must  be  received  by 
July  22,  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposed  rule. 
Comments  must  be  sent  in  triplicate  to 
the  Docket  Clerk.  Fruit  and  Vegetable 
Division.  AMS,  USDA,  room  2525-S, 
South  Building.  FO  Box  96456, 
WasTiington.  DC.  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry.  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2043;  Fax:  (503)  326-7440;  or  George 
Kelhart,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2525-S.  South  Building,  PO  Box  96456, 


Washington,  DC  20090-6456;  telephone: 
(202)  690-3919;  Fax:  (202)  720-5698. 
Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting:  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  PO  Box  96456,  room 
2523-S.  Washington.  DC  20090-6456; 
telephone  (202)  720-2491;  Fax  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  985  (7  CFR  part  985). 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington. 
Idaho.  Oregon,  and  designated  parts  of 
Nevada  and  Utah),  hereinafter  referred 
to  as  the  "order."  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674).  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  aftef  date  of  the  entry 
of  the  ruling. 

The  spearmint  oil  order  is  a  volume 
control  program  that  authorizes  the 
regulation  of  spearmint  oil  produced  in 
the  Far  West  through  annual  allotment 
percentages  and  salable  quantities  for 
Class  1  (Scotch)  and  Class  3  (Native) 
spearmint  oils.  The  salable  quantity 
limits  the  quantity  of  each  class  of 
spearmint  oil  that  may  be  marketed 
from  each  season's  crop.  Each  producer 


is  allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
that  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 
Handlers  may  not  purchase  spearmint 
oil  in  excess  of  a  producer's  annual 
allotment,  or  from  producers  who  have 
not  been  issued  an  allotment  base  under 
the  order. 

Section  985.53(d)(3)  of  the  order 
provides  for  rules  to  be  established  by 
the  Committee,  with  the  approval  of  the 
Secretary,  for  distribution  of  additional 
allotment  bases.  Pursuant  to  the 
authority  in  that  section,  the  Committee 
unanimously  recommended  revising 
§  985.153  of  the  order's  rules  and 
regulations  at  its  meeting  on  March  18, 
1997.  Section  985.153  provides 
regulations  for  the  issuance  of 
additional  allotment  bases  to  new  and 
existing  producers.  The  Committee's 
recommendation  proposes  modification 
of  portions  of  §  985.153  to  reflect 
current  conditions  within  the  Far  West 
spearmint  oil  industry  relative  to  the 
annual  issuance  of  additional  allotment 
bases  to  both  new  and  existing 
producers.  This  proposed  rule  would 
reduce  the  number  of  regions 
established  for  issuing  additional 
allotment  bases  to  new  producers  from 
four  to  three;  revise  the  procedure  used 
for  issuing  additional  allotment  bases 
when  no  requests  are  received  from  a 
region  for  a  class  of  spearmint  oil;  and 
r  eliminate  obsolete  language  pertaining 
to  the  issuance  of  additional  allotment 
bases  to  existing  producers  during  the 
1992-93  and  1993-94  marketing  years. 

Section  985.53(d)(1)  provides  that, 
beginning  with  the  1982-83  marketing 
year,  the  Committee  annually  make 
additional  allotment  bases  available  in 
an  amount  not  greater  than  1  percent  of 
the  total  allotment  base  for  each  class  of 
spearmint  oil.  The  order  specifies  that, 
each  year,  50  percent  of  the  additional 
allotment  bases  be  made  available  for 
new  producers  and  50  percent  be  made 
available  for  existing  producers.  A  new 
producer  is  any  person  who  has  never 
been  issued  allotment  base  for  a  class  of 
oil.  and  an  existing  producer  is  any 
person  who  has  been  issued  allotment 
base  for  a  class  of  oil.  Provision  is  made 
in  the  order  for  new  producers  to  apply 
to  the  Committee  for  the  additional 
allotment  base,  which  in  turn  is  issued 
to  applicants  in  each  oil  class  by  lottery. 
The  additional  allotment  bases  being 
made  available  to  existing  producers  are 
distributed  equally  among  all  existing 
producers  who  apply. 

The  order  was  amended  on  June  26, 
1996  (61  FR  32924),  by  redefining  the 
production  area  to  exclude  those 
portions  of  the  area  with  no  historic 
record  of  commercial  production  of 


spearmint  oil.  The  amendment  thus 
removed  the  regulated  portions  of 
California  and  Montana,  leaving  the 
defined  production  area  to  mean  the 
States  of  Washington.  Oregon,  and 
Idaho,  and  portions  of  the  States  of 
Nevada  and  Utah. 

Based  on  the  order  prior  to  the 
amendment,  §  985.153(c)  currently 
establishes  the  regions  for  issuing 
additional  allotment  base  as  follows: 

(A)  Region  1 — Those  portions  of 
Montana  and  Utah  included  in  the 
production  area. 

(B)  Region  2— The  State  of  Oregon 
and  those  portions  of  Nevada  and 
California  included  in  the  production 
area. 

(C)  Region  3— The  State  of  Idaho. 

(D)  Region  4— The  State  of 
Washington. 

During  past  additional  allotment  base 
lotteries,  the  name  of  one  new  producer 
per  class  of  oil  in  each  of  the  above  four 
regions  was  drawn  by  Committee  staff. 
The  lottery  usually  resulted  in  four  new 
Scotch  spearmint  oil  producers 
receiving  approximately  2.300  pounds 
of  allotment  base  each,  and  four  new 
Native  spearmint  oil  producers 
receiving  approximately  2,500  pounds 
of  allotment  base  each. 

This  proposed  rule  would  replace  the 
above  four  regions  with  the  following 
three  regions: 

(A)  Region  1 — The  State  of  Oregon 
and  those  portions  of  Utah  and  Nevada 
included  in  the  production  area. 

(B)  Region  2— The  State  of  Idaho. 

(C)  Region  3— The  State  of 
Washington. 

The  Committee  made  this 
recommendation  primarily  because  of 
the  removal  of  Montana  and  California 
from  the  production  area,  as  well  as  its 
analysis  of  statistics  relating  to  current 
spearmint  oil  production  and  the 
number  of  requests  received  each  year 
for  additional  allotment  base  from  the 
various  states  included  in  the 
production  area.  For  example. 
Committee  records  show  that  the 
average  number  of  applications  by  state 
for  additional  allotment  base  from  1986 
to  1996  for  Class  1  and  Class  3 
spearmint  oil,  respectively,  is  63.2  and 
73.2  percent  for  Washington,  26.7  and 
21.5  percent  for  Idaho,  9.6  and  11.2 
percent  for  Oregon,  1.4  and  2.6  percent 
for  Utah,  and  0.2  and  0.2  percent  for 
Nevada.  Records  also  show  that  the 
number  of  producers,  as  well  as  the 
allotment  bases  held  by  those 
producers,  is  greatest  in  Washington 
followed  in  decreasing  order  by  Idaho. 
Oregon.  Utah,  and  Nevada.  This 
recommendation  would  result  in  each 
region  potentially  having  a  significant 
number  of  applicants  each  year,  thus 


bringing  about  equity  in  issuing  the 
additional  allotment  base.  It  would  also 
increase  the  amount  of  allotment  base 
that  is  issued  to  each  new  producer. 

In  reaching  its  recommendation  to 
establish  three  regions  the  Committee 
also  considered  the  importance  of 
issuing  as  many  blocks  of  additional 
allotment  base  as  are  possible  at  a  level 
considered  economically  viable  to  each 
recipient.  The  Committee  also  resolved 
that  each  region  should  receive  an  equal 
number  of  these  blocks.  To  establish  a 
reasonable  minimum  economic 
enterprise  required  to  produce  each 
class  of  spearmint  oil,  the  Committee 
relied  on  available  statistical 
information  and  on  the  spearmint  oil 
production  experience  of  each  member. 
Using  this  information  and  experience, 
the  Committee  concluded  that 
producers  require  approximately  14 
acres  for  Scotch  spearmint  oil 
production  and  approximately  13  acres 
for  Native  spearmint  oil  production  to 
be  economically  viable.  Using  a  5-year 
average  yield  and  a  nominal  allotment 
percentage  of  55  as  a  basis,  the 
Committee  calculated  that  each  new 
block  of  additional  allotment  base 
should  be  approximately  3,000  pounds 
for  Scotch  spearmint  oil,  and 
approximately  3,400  pounds  for  Native 
spearmint  oil. 

The  Committee  used  the  following 
formula  to  establish  a  range  of  possible 
allotments  for  additional  base:  (Number 
of  Acres  x  Average  Yield  per  Acre  = 
Production)  +  Allotment  Percentage  = 
Allotment  Base  Required'for  Viability. 
For  example,  applying  this  formula  to  a 
theoretical  14-acre  Scotch  sp>earmint  oil 
operation  with  a  5-year  average  yield  of 
126  pounds  per  acre  and  a  nominal  55 
percent  allotment,  each  new  producer 
would  receive  an  allotment  base  of 
3,207  pounds.  To  obtain  the  total 
additional  allotment  base  available  for 
new  Scotch  spearmint  oil  producers 
during  the  1997-98  marketing  year,  the 
total  allotment  base  of  1.811.556  was 
multiplied  by  0.5  percent  (50  percent  of 
the  additional  allotment  base).  The 
result,  9,058  pounds,  if  divided  equally 
among  the  three  proposed  regions, 
would  provide  three  new  Class  1 
producers  with  3,019  pounds  of 
allotment  base  each. 

Similarly,  an  example  with  a 
theoretical  13-acre  Native  spearmint  oil 
operation,  using  a  5-year  average  yield 
of  151  pounds  per  acre  and  a  nominal 
allotment  percentage  of  55,  results  in  an 
allotment  base  of  3,569  pounds  for  each 
new  producer.  The  total  additional 
allotment  base  available  for  new  Native 
spearmint  oil  producers  during  the 
1997-98  marketing  year,  10,048  pounds, 
was  obtained  by  multiplying  the  total 


allotment  base  of  2.009,556  pounds  by 
0.5  percent.  Thus,  with  equal 
distribution  among  the  three  proposed 
regions,  three  new  Class  3  producers 
would  each  receive  3,349  pounds  of 
allotment  base. 

From  such  calculations  the 
Committee  determined  that  there  should 
be  three  regions,  that  a  reasonable 
minimum  economic  unit  would 
currentiy  be  approximately  3,000 
pounds  for  Scotch  spearmint  oil  and 
approximately  3,400  pounds  for  Native 
spearmint  oil,  and  that  currentiy  there 
should  be  one  new  producer  per  class 
per  region  drawn  during  the  annual 
allotment  base  lottery.  Based  on  the 
current  total  industry  allotment  bases, 
the  Committee  concluded  that  any  more 
than  one  recipient  per  class  of  oil  in  a 
region  would  result  in  an  inadequate 
level  of  allotment  base  being  issued  to 
each  new  producer. 

The  amount  of  allotment  base  to  be 
issued  to  new  Scotch  spearmint  oil 
producers  would  be  slightiy  higher  than 
the  approximate  amount  the  Committee 
believes  necessary  for  an  economically 
viable  production  unit.  The  amount  to 
be  issued  to  new  Native  spearmint  oil 
producers  would  be  only  slightiy  lower 
than  the  Committee's  guideline  of  3.400 
pounds.  In  both  cases,  the  amount  to  be 
allocated  to  new  producers  would  be 
higher  than  under  the  current  four 
district  system. 

The  Committee  also  recommended 
changing  the  procedure  used  to 
distribute  unused  additional  allotment 
base  for  each  class  of  oil  in  the  event 
requests  for  such  are  not  received  from 
eligible  new  producers  in  one  or  more 
of  the  three  proposed  regions.  Currently, 
if  the  Committee  does  not  receive 
requests  for  additional  allotment  base 
for  a  class  of  oil  from  one  or  more 
regions,  the  unused  allotment  base  is 
divided  equally  among  the  eligible  new 
producers  within  the  other  regions 
receiving  allotment  base  for  that  class  of 
oil.  This  procedure  has  resulted  in  a 
reduction  in  the  number  of  additional 
allotment  base  recipients.  To  insure  that 
a  maximum  nimiber  of  new  producers 
receive  allotment  base  for  each  class  of 
oil  each  year,  the  Committee 
recommended  that,  in  the  event  no 
requests  for  additional  allotment  base 
for  a  class  of  oil  are  received  from  a 
region,  the  unused  allotment  base 
would  be  issued  to  an  eligible  new 
producer  whose  name  is  drawn  by  lot 
from  all  remaining  eligible  new 
producers  from  all  regions  for  that  class 
of  oil. 

Finally,  the  Committee  recommended 
that  obsolete  language  in  §985. 153(c)(2) 
pertaining  to  existing  producers,  but 
specific  to  the  1992-93  and  1993-94 
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marketing  years,  be  removed.  This 
language  is  specific  to  action  taken  on 
June  26.  1992  (57  FR  28569).  to  issue 
additional  allotment  base  to  existing 
producers  with  less  than  3.000  pounds 
of  allotment  base  to  bring  them  up  to  a 
level  not  to  exceed  3,000  pounds. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  this  initial  regulatory 
flexibility  analysis  has  been  prepared. 

The  purpose  of  the  RFA  is  to  nt 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  aie  8  spearmint  oil  handHrs 
subject  to  regulation  under  the  order 
and  approximately  250  producers  of 
spearmint  oil  in  the  regulated 
production  area.  Of  the  250  producers, 
approximately  135  producers  hold  Class 
1  spearmint  oil  allotment  base,  and 
approximately  115  producers  hold  Class 
3  spearmint  oil  allotment  base.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000.  and 
small  agricultural  producers  have  been 
defined  as  those  whose  annual  receipts 
are  less  than  $500,000. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  commodity,  and  whose 
incomes  from  fanning  operations  are  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  In  the 
production  of  the  spearmint  plant,  crop 
rotation  is  an  essential  cultural  practice 
for  weed,  insect,  and  disease  control.  An 
average  spearmint  oil  producing 
operation  would  have  acreage  sufficient 
enough  to  ensure  that  the  total  acreage 
available  for  the  production  of  the  crop 
is  approximately  one-third  spearmint 
and  two-thirds  rotational  crops. 
Consequently,  most  spearmint  oil 
producers  would  have  considerably 
more  acreage  available  than  would  be 
planted  to  spearmint  during  any  given 
season.  To  remain  economically  viable 
with  the  added  costs  associated  with 
spearmint  oil  production,  most  such 
farms  would  fall  into  the  category  of 
large  businesses. 

Small  spearmint  oil  producers 
generally  are  not  extensively  diversified 


and  as  such  are  more  at  risk  to  market 
fluctuations.  Such  small  producers 
generally  need  to  market  their  entire 
annual  crop  and  do  not  have  the  luxury 
of  having  other  crops  to  cushion  seasons 
with  poor  spearmint  oil  returns. 
Conversely,  large  diversified  producers 
have  the  potential  to  endure  one  or 
more  seasons  of  poor  spearmint  oil 
markets  because  incomes  from  alternate 
crops  could  support  the  operation  for  a 
period  of  time.  Being  reasonably  assured 
of  a  stable  price  and  market  provides 
small  producing  entities  with  the  ability 
to  maintain  proper  cash  flow  and  to 
meet  annual  expenses.  Thus,  the  market 
and  price  stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Even  though  a  majority  of 
handlers  and  producers  of  spearmint  oil 
may  not  be  classified  as  smaU  entities, 
the  volume  control  feature  of  this  order 
has  small  entity  orientation.  Records 
show  that  the  order  has  contributed 
extensively  to  the  stabilization  of 
producer  prices. 

Based  on  the  Small  Business 
Administration's  definition  of  small 
entities,  the  Committee  estimates  that 
none  of  the  eight  handlers  regulated  by 
the  order  would  be  considered  small 
entities  as  all  are  national  or 
multinational  corporations  involved  in 
the  buying  and  selling  of  essential  oils 
and  the  products  of  such  essential  oils. 
The  Committee  also  estimates  that  1 7  of 
the  135  Scotch  spearmint  oil  producers 
and  10  of  the  115  Native  spearmint  oil 
producers  would  be  classified  as  small 
entities.  Thus,  a  majority  of  handlers 
and  producers  of  Far  West  spearmint  oil 
would  not  be  classified  as  small  entities. 

Section  985.53  of  the  order  provides 
that  each  year  the  Committee  make 
available  additional  allotment  bases  for 
each  class  of  oil  in  the  amount  of  no 
more  than  1  percent  of  the  total 
allotment  base  for  that  class  of  oil.  This 
affords  an  orderly  method  for  new 
spearmint  oil  producers  to  enter  into 
business  and  existing  producers  the 
ability  to  expand  their  operations  as  the 
spearmint  oil  market  and  individual 
conditions  warrant.  One-half  of  the  1 
percent  increase  is  issued  annually  by 
lot  to  eligible  new  producers  for  each 
class  of  oil.  To  be  eligible,  a  producer 
must  never  have  been  issued  allotment 
base  for  the  class  of  spearmint  oil  such 
producer  is  making  application  for.  and 
have  the  ability  to  produce  such 
spearmint  oil.  The  ability  to  produce 
spearmint  oil  is  generally  demonstrated 
when  a  producer  has  experience  at 
farming,  and  owns  or  rents  the 
equipment  and  land  necessary  to 
successfully  produce  spearmint  oil. 


This  proposed  rule  would  reduce  the 
number  of  regions  established  for  the 
purpose  of  issuing  annual  additional 
allotment  base  to  new  producers  from 
four  to  three.  It  would  also  change  the 
procedure  used  to  issue  additional 
allotment  base  should  no  requests  be 
received  fi-om  eligible  new  producers  in 
one  or  more  of  the  three  proposed 
regions.  This  proposal  would  also  delete 
obsolete  provisions  in  §  985.153(c)(2) 
that  pertain  to  the  issuance  of  additional 
allotment  base  to  existing  producers 
during  the  1992-93  and  1993-94 
marketing  years.  The  Committee 
recommended  this  rule  for  the  purpose 
of  ensuring  equity  in  the  distribution  of 
additional  allotment  base  following  the 
order  amendment  that  removed  the 
regulated  portions  of  California  and 
Montana  from  the  production  area.  The 
recommendation  would  also  help  to 
ensure  that  a  maximum  number  of 
eligible  new  producers  would  receive 
additional  allotment  base  each  year  at  a 
level  determined  by  the  Committee  to  be 
the  minimum  economic  enterprise 
needed  to  produce  each  class  of 
spearmint  oil. 

To  establish  a  reasonable  minimum 
economic  enterprise  required  for  the 
production  of  each  class  of  spearmint 
oil,  the  Committee  relied  on  available 
statistical  information  and  on  the 
spearmint  oil  production  experience  of 
each  member.  Using  this  information 
and  experience,  the  Committee 
concluded  that  producers  require 
approximately  14  acres  for  Scotch 
spearmint  oil  production  and 
approximately  13  acres  for  Native 
spearmint  oil  production  to  be 
economically  viable.  Using  a  5-year 
average  yield  and  a  nominal  allotment 
percentage  of  55  as  a  basis,  the 
Committee  calculated  that  each  new 
block  of  additional  allotment  base 
should  be  approximately  3.000  pounds 
for  Scotch  spearmint  oil.  and 
approximately  3.400  pounds  for  Native 
spearmint  oil. 

The  Committee  used  the  following 
formula  to  establish  a  range  of  possible 
allotments  for  additional  base:  (Number 
of  Acres  x  Average  Yield  per  Acre  = 
Production)  +  Allotment  Percentage  = 
Allotment  Base  Required  for  Viability. 
For  example,  applying  this  formula  to  a 
theoretical  14-acre  Scotch  spearmint  oil 
operation  with  a  5-year  average  yield  of 
126  pounds  per  acre  and  a  nominal 
allotment  percentage  of  55.  each  new 
producer  would  receive  an  allotment 
base  of  3,207  pounds.  To  obtain  the  total 
additional  allotment  base  available  for 
new  Scotch  spearmint  oil  producers 
during  the  1997-98  marketing  year,  the 
Committee  multiplied  the  total  industry 
allotment  base  of  1.811.556  by  0.5 


percent  (50  percent  of  the  additional 
allotment  base).  The  result,  9,058 
pounds,  if  divided  equally  among  the 
three  proposed  regions,  would  allot 
3,019  pounds  each  for  three  new  Class 
1  producers. 

Similarly,  an  example  with  a 
theoretical  13-acre  Native  spearmint  oil 
operation,  using  a  5-year  average  yield 
of  151  pounds  per  acre  and  a  nominal 
allotment  of  55  percent,  results  in  an 
allotment  base  of  3,569  pounds  for  each 
new  producer.  The  total  additional 
allotment  base  available  for  new  Native 
spearmint  oil  producers  during  the 
1997-98  marketing  year,  10.048  pounds, 
was  obtained  by  multiplying  the  total 
industry  allotment  base  of  2,009,556 
pounds  by  0.5  percent.  With  equal 
distribution  among  the  three  proposed 
regions,  three  new  Class  3  producers 
would  each  receive  3,349  pounds  of 
allotment  base. 

From  such  calculations  the 
Committee  determined  that  there  should 
be  three  regions,  that  a  reasonable 
minimum  economic  unit  would 
currently  be  approximately  3,000 
pounds  for  Scotch  spearmint  oil  and 
approximately  3,400  pounds  for  Native 
spearmint  oil,  and  that  currently  there 
should  be  one  new  producer  per  class 
per  region  drawn  during  the  annual 
allotment  b€ise  lottery.  Based  on  the 
current  total  industry  allotment  bases, 
the  Committee  concluded  that  any  more 
than  one  recipient  per  class  of  oil  in  a 
region  would  result  in  an  inadequate 
level  of  allotment  base  being  issued  to 
each  new  producer. 

The  amount  of  allotment  base  to  be 
issued  to  new  Scotch  spearmint  oil 
producers  would  be  slightly  higher  than 
the  approximate  amount  the  Committee 
believes  necessary  for  an  economically 
viable  production  unit.  The  amount  to 
be  issued  to  new  Native  spearmint  oil 
producers  would  be  only  slightly  lower 
than  the  Committee's  guidelliae  of  3,400 
pounds.  In  both  cases,  the  amoiut  to  be 
allocated  to  new  producers  would  be 
higher  than  under  the  current  four 
district  aiystem. 

During  its  deliberations,  the 
Committee  considered  alternatives  to 
this  proposal.  The  first  option  discussed 
would  have  left  §  985.153(c)  unchanged. 
This  was  rejected  because  of  the  need  to 
develop  a  more  equitable  method  of 
issuing  additional  base  in  light  of  the 
order  amendment  that  removed 
California  and  Montana  from  the 
production  area.  The  Committee  also 
discussed  the  possibility  of  eliminating 
the  use  of  different  regions  in  its 
additional  allotment  base  issuance 
procedures.  In  such  a  scenario,  available 
additional  allotment  base  would  be 
distributed  equally  to  those  new 


producers  drawing  the  allotment 
regardless  of  their  spearmint  acreage 
location.  However,  this  option  was  also 
rejected  because  the  Committee 
determined  that  such  a  procedure  has 
the  statistical  potential  of  adding  more 
new  producers  to  those  states  with  a 
greater  number  of  current  producers 
than  to  the  states  with  few  producers. 

The  Committee  made  its 
recommendation  after  careful 
consideration  of  available  information, 
including  the  aforementioned 
alternative  recommendations,  the  order 
amendment  that  removed  Montana  and 
California  from  the  production  area,  the 
minimum  economic  enterprise  required 
for  spearmint  oil  production,  historical 
statistics  relating  to  the  locations  of  the 
producers  applying  for  the  annual 
additional  allotment  base,  and  other 
factors  such  as  niunber  of  producers  by 
state  and  the  amount  of  allotment  base 
held  by  such  producers.  Based  on  its 
review,  the  Committee  believes  that  the 
action  recommended  is  the  best  option 
available  to  ensure  that  the  objectives 
sought  will  be  achieved. 

The  information  collection 
requirements  contained  in  the  section  of 
the  order's  rules  and  regulations 
proposed  to  be  amended  by  this  rule 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  44  U.S.C 
chapter  35  and  have  been  assigned  OMB 
No.  0581-0065.  This  action  would  not 
impose  any  additional  reporting  or 
record  keeping  requirements  on  either 
small  or  large  spearmint  oil  producers 
and  handlers.  All  reports  and  forms 
associated  with  this  program  are 
reviewed  periodically  in  order  to  avoid 
uiuiecessary  and  duplicative 
information  collection  by  industry  and 
public  sector  agencies,  llie  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  proposed  rule. 

The  Committee's  meeting  was  widely 
publicized  throughout  the  spearmint  oil 
industry  and  all  interested  persons  were 
invited  to  attend  and  participate  in  the 
discussion  on  these  issues.  Interested 
persons  are  also  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  en 
small  businesses. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Fifteen  days  is  deemed 
appropriate  because  this  rule  would 
need  to  be  in  place  as  soon  as  possible 
because  the  Committee  plans  to 
distribute  base  to  new  producers  for  the 
1998-99  marketing  year  in  August  1997. 
All  written  comments  received  within 
the  conunent  period  will  be  considered 


before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  PaH  9«5 

Marketing  agreements.  Oils  and  fats, 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  985  is  proposed  to 
be  amended  as  follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDUNG  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
part  985  continues  to  read  as  follows: 

Aothority.  7  U.S.C.  601-674. 

2.  In  §985.153.  paragraph  (c)  is 
revised  to  read  as  follows: 

1966.153    IsMjancc  of  addRlonai  aMofment 
base  to  new  and  existing  producers. 

•        *        *        »        • 

(c)  Issuance — (1)  New  producers,  (i) 
Regions:  For  the  purpose  of  issuing 
additional  allotment  base  to  new 
producers,  the  production  area  is 
divided  into  the  following  regions: 

(A)  Region  1 .  The  State  of  Oregon  and 
those  portions  of  Utah  and  Nevada 
included  in  the  production  area. 

(B)  Region  2.  The  State  of  Idaho. 

(C)  Region  3.  The  State  of 
Washington. 

(ii)  Each  year,  the  Committee  shall 
determine  the  size  of  the  minimum 
economic  enterprise  required  to 
produce  each  class  of  oil.  The 
Conunittee  shall  thereafter  calculate  the 
number  of  new  producers  who  will 
receive  allotment  base  under  this 
section  for  each  class  of  oil.  An  equal 
number  of  grants  of  the  additional 
allotment  base  for  each  class  of  oil  that 
is  available  to  new  producers  each 
marketing  year  shall  be  issued  to 
producers  within  each  region.  The 
Committee  shall  include  that 
information  in  its  announcements  to 
new  producers  in  each  region  informing 
them  when  to  submit  requests  for 
allotment  base.  The  Committee  shall 
determine  whether  the  new  producers 
requesting  additional  base  have  ability 
to  produce  spearmint  oil.  The  names  of 
all  eligible  new  producers  in  each 
region  shall  be  placed  in  a  lot  for 
drawing.  A  separate  drawing  shall  be 
held  for  each  region.  If.  in  any 
marketing  year,  there  are  no  requests  in 
a  class  of  oil  from  eligible  new 
producers  in  a  region,  such  unused 
allotment  base  shall  be  issued  to  an 
eligible  new  producer  whose  name  is 
selected  by  drawing  from  a  lot 
containing  the  names  of  all  remaining 
eligible  new  producers  from  all  regions 
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for  that  class  of  oil.  The  Committee  shall 
immediately  notify  each  new  producer 
whose  name  was  drawn  and  issue  that 
producer  an  allotment  base  in  the 
appropriate  amount. 

(2)  Existing  producers,  (i)  The 
Committee  shall  review  all  requests 
from  existing  producers  for  additional 
allotment  base. 

(iil  Each  existing  producer  of  a  class 
of  spearmint  oil  who  requests  additional 
allotment  base  and  who  has  the  ability 
to  produce  additional  quantities  of  that 
class  of  spearmint  oil.  shall  be  eligible 
to  receive  a  share  of  the  additional 
allotment  base  for  that  class  of  oil. 
Additional  allotment  base  to  be  issued 
by  the  Committee  for  a  class  of  oil  shall 
be  distributed  equally  among  the 
eligible  producers  for  that  class  of  oil. 
The  Committee  shall  immediately  notify 
each  producer  who  is  to  receive 
additional  allotment  base  by  issuing  that 
producer  an  allotment  base  in  the 
appropriate  amount. 
•         •         *        •         • 

Dated:  June  30.  1997. 
Robert  C  Keeney. 

Director.  Fruit  and  Vegetable  Division. 
|FR  Doc.  97-17607  Filed  7-3-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-12-A01 

RIN  212&-AA64 

Airworthiness  Directives;  Pilatus 
Britten-Norman  Ltd.  BN-2,  BN-2A,  and 
BN-2B  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  airworthiness  directive  (AD) 
97-03-03,  which  is  applicable  to  Pilatus 
Britten-Norman  Ltd.  (Pilatus)  BN-2. 
BN-2  A,  and  BN-2B  series  airplanes  that 
do  not  have  generator  terminal  diodes 
installed  with  Modification  NB/M/1571. 
This  AD  currently  requires  removing  the 
terminal  diodes  that  have  a  70  amp 
direct  current  (DC)  Generation  System, 
referred  to  as  Modification  NB/Myil48, 
and  installing  Modification  NB/M/1571, 
which  consists  of  new  terminal  diodes 
with  a  higher  amp  rating.  The  proposed 
action  would  retain  the  same  actions 
required  in  AD  97-03-03,  and  would 
change  the  applicability  section  of  the 
proposed  AD.  Reports  from  operators 


that  one  or  both  diodes  were  failing 
prompted  this  action,  as  well  as  reports 
from  operators  that  the  applicability 
section  of  AD  97-03-03  was  wrong.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  a  loss  of  electrical 
power  to  the  navigation, 
communications,  and  light  systems, 
which  could  impair  the  pilot's  ability  to 
maintain  control  of  the  airplane. 
DATES:  Comments  must  be  received  on 
or  before  September  5,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  No.  97-CE-12- 
AD,  Room  1558,  601  E.  12th  Street, 
Kansas  City,  Missouri  64106.  Comments 
may  be  inspected  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  holidays  excepted. 

Service  information  that  applies  to  the 
proposed  AD  may  be  obtained  from 
Pilatus  Britten-Norman,  Ltd., 
Bembridge,  Isle  of  Wight,  United 
Kingdom.  P035  5PR.  This  information 
also  may  be  examined  at  the  Rules 
Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
S.M.  Nagarajan,  Project  Officer,  Small 
Airplane  Directorate,  1201  Wahiut,  suite 
900,  Kansas  City,  Missouri,  64106; 
telephone  (816)  426-6932,  facsimile 
(816)426-2169. 

SUPPLEMENTARY  INFORMATKM: 


Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
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must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-12-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-CE-12-AD.  Room 
1558,  601  E.  12th  Street,  Kansas  Qty. 
Missouri  64106. 

Discussion 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Britten-Norman  (Pilatus)  BN-2.  BN-2A. 
and  BN-2B  series  airplanes.  The  CAA 
reports  that  several  owners/operators  of 
these  airplanes  have  experienced  diode 
failure,  which  leads  to  generator  failure 
during  flight  Further  investigation  has 
shown  that  the  diode  rating  is  not 
sufficient  to  maintain  the  generators 
used  to  operate  the  navigation, 
communication,  and  light  system.  This 
condition,  if  not  detected  and  corrected, 
could  result  in  loss  of  power  to  the 
navigation,  communication,  and  light 
systems,  which  could  result  in 
impairing  the  pilot's  ability  to  maintain 
control  of  the  airplane. 

Airworthiness  Directive  97-03-03. 
Amendment  39-9909  (62  FR  4908. 
February  3, 1997),  ciurently  requires 
removing  the  diodes  (type  lOBl  or 
lODl)  installed  on  the  terminals  of  the 
STBD  (RIGHT)  GEN  and  PORT  (LEFT) 
GEN  switches  (SW2  and  SW3),  and 
installing  new  approved  diodes  that  are 
type  60S6  on  Pilatus  BN-2,  BN-2A,  and 
BN-2B  series  airplanes. 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  between  the  United  Kingdom 
and  the  United  States.  Pursuant  to  this 
bilateral  airworthiness  agreement,  the 
CAA  has  kept  the  FAA  informed  of  the 
situation  described  above. 

Actions  Since  Issuance  of  Previous  Rule 

Since  publication  of  AD  97-03-03, 
the  FAA  has  been  informed  that  the 
applicability  section  of  the  AD  was 
misleading.  Modification  NB/M/1571  is 
the  increased  rated  diode  used  on  the 
Pilatus  BN-2,  BN-2A,  and  BN-2B  series 
airplanes,  if  they  have  a  70-amp  DC 


generation  system  installed.  Some  of 
these  Pilatus  airplanes  have  a  50-amp 
DC  generation  system  and  do  not 
require  Modification  NB/M/1571.  The 
proposed  action  would  not  apply  to 
certain  Pilatus  BN-2,  BN-2A,  and  BN- 
2B  series  airplanes  with  a  50-amp  DC 
generation  system  installed.  If 
Modification  NB/M/1148  is 
incorporated  (which  is  the  installation 
of  70  amp  DC  generators  with  type  lOBl 
or  lODl  diodes),  but  Modification  NB/ 
M/1571  is  not  incorporated,  the 
proposed  action  would  require  the 
incorporation  of  Modification  NB/M/ 
1571. 

Relevant  Service  Information 

Pilatus  has  issued  Service  Bulletin 
(SB)  BN-2/SB.228,  Issue  2,  dated 
January  17,  1996,  which  specifies 
procedures  for  removing  the  already 
installed  diodes  (type  lOBl  or  lODl)  in 
accordance  with  Modification  NB/M/ 
1148  and  installing  the  diodes  (type 
60S6)  approved  for  Modification  NB/M/ 
1571. 

The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  CAA 
AD  No.  004-01-96,  in  order  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  the  United  Kingdom. 

The  FAA's  Detennination 

After  examining  the  circiunstances 
and  reviewing  all  available  information 
related  to  the  information  described 
above,  the  FAA  has  determined  that  AD 
action  should  be  taken  to  prevent  a  loss 
of  electrical  power  to  the  navigation, 
communications,  and  light  systems, 
which  could  impair  the  pilot's  ability  to 
maintain  control  of  the  airplane. 

Explanation  of  the  Provisions  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  certain  Pilatus  BN-2,  BN- 
2A,  and  BN-2B  series  airplanes  of  the 
same  type  design  registered  in  the 
United  States,  the  proposed  AD  would 
supersede  AD  97-03-03  with  a  new  AD 
that  would  change  the  applicability  to 
include  the  airplanes  that  have 
Modification  NB/M/1148  incorporated, 
but  do  not  have  Modification  NB/M/ 
1571  incorporated.  The  proposed  AD 
would  also  retain  the  same  actions  as 
AD  97-03-03,  which  requires  removing 
the  diodes  (type  lOBl  or  lODl).  also 
referred  to  as  Modification  1148 
installed  on  the  terminals  of  the  STBD 
(RIGHT)  GEN  and  PORT  (LEFT)  GEN 
switches  (SW2  and  SW3),  and  installing 
new  approved  diodes  that  are  type 
6036.  Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 


Pilatus  SB  BN-2/SB.228,  Issue  2,  dated 
January  17. 1996. 

Cost  Impact 

The  FAA  estimates  that  one  airplane 
currenUy  on  the  U.S.  registry  would  be 
affected  by  the  proposed  AD.  that  it 
would  take  approximately  one 
workhour  per  airplane  to  accomplish 
the  proposed  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Parts  cost  approximately  $40 
per  airplane.  Based  on  these  figures,  the 
total  cost  impact  of  the  proposed  AD  on 
U.S.  operators  is  estimated  to  be  $100. 
The  FAA  has  no  way  of  determining 
whether  or  not  the  owner/operator  of 
this  airplane  has  accomplished  this 
action. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sub|ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AnthoritT:  49  USC  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Airworthiness  Directive  (AD) 
97-03-03,  Amendment  39-9909.  and  by 
adding  a  new  AD  to  read  as  follows: 

Pilatus  Britten-Norman  Ltd.:  Docket  No.  97- 
CE-12-AD,  Supersedes  AD  97-03-03, 
Amendment  39-9909. 

Applicability:  BN-2,  BN-2  A,  and  BN-2B 
series  airplanes  (all  serial  numbers), 
certificated  in  any  category,  that  have  Pilatus 
Britten-Norman  (PUatus)  Modification  NB/M/ 
1148  (70  amp  DC  Generation  System) 
incorporated,  and  do  not  have  Pilatus 
Modification  NB/M/1571  (Introduction  of 
Increased  Rated  Diode- 70  amp  DC  Generation 
System)  incorporated. 

Note  1:  This  AD  applies  to  each  airplane 
'identified  in  the  preceding  applicabilit)' 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
8ub)ect  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
rep>air  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD,  unless  already  accomplished. 

To  prevent  loss  of  electrical  power  to  the 
navigation,  communications  and  light 
systems,  which  could  impair  the  pilot's 
ability  to  maintain  control  of  the  airplane, 
accomplish  the  following: 

(a)  Remove  the  diodes  (quantity  2,  part 
number  (P/N)  340502014,  type  lOBl  or  lODl) 
installed  on  the  terminals  of  the  STBD 
(RIGHT)  GEN  and  PORT  (LEFT)  GEN 
switches  (SW2  and  SW3).  and  install  new 
approved  diodes  (quantity  2.  P/N  NB-fll- 
5873,  type  60S6)  in  accordance  with  the 
Accomplishment  Instructions  section  in 
I'ilatus  Britten-Norman  Aircraft 
Manu&cturers  Service  Bulletin  (SB)  BN-2/ 
SB.228,  Issue  2,  dated  )anuary  17, 1996. 

(b)  Accomplishment  of  paragraph  (a)  of 
this  AD  is  considered  incorporation  of 
Modification  NB/M/1571. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulotions  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Small  Airplane 
Directorate,  1201  Walnut,  suite  900,  Kansas 
City,  Missouri,  64106.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate.  Alternative 
methods  of  compliance  approved  in 
accordance  with  AD  97-03-03  ore 
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considered  approved  as  alternative  methods 
of  compliance  for  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Small  .Airplane  Directorate. 

(e)  All  persons  affected  by  this  directive 
may  obtain  copies  of  the  document  referred 
to  herein  upon  request  to  Pilatus  Britten- 
Norman.  Ltd.,  Bembridge,  Isle  of  Wight. 
United  Kingdom.  P035  5PR;  or  may  examine 
this  document  at  the  FAA.  Central  Region. 
Office  of  the  Assistant  Chief  Coimsel.  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106. 

[{]  This  amendment  supersedes  AD  97-03- 
03.  Amendment  39-9909. 

Issued  in  Kansas  City,  Missouri,  on  June 
27, 1997. 
James  E.  Jackson. 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Senrice. 
(FR  Doc.  97-17545  Filed  7-3-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

15  CFR  Part  30 

pocket  No.  970624153-7153-011 

RIN  0607-AA23 

Revision  of  Section  30.56(b): 
Conditional  Exemptions  for  Filing 
Shipper's  Export  Declarations  (SED) 
for  Tools  of  Trade 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  Proposed  Rulemaking 

and  Request  for  Comments. 

SUMUdAHY:  The  Bureau  of  the  Census 
proposes  to  amend  the  Foreign  Trade 
Statistics  Regulations  (FTSR)  to  include 
an  exemption  for  exporters  who 
currently  must  file  a  Shipper's  Export 
Declaration  (SED)  for  temporary  exports 
of  tools  of  trade.  This  exemption  would 
apply  whenever  the  tools  of  trade  are 
company-owned  commodities  and 
software,  accompany  the  employees  or 
representatives  of  the  exporting 
company,  and  are  intended  to  remain 
outside  of  the  country  for  less  than  one 
year.  The  ciurent  regulation  only  allows 
an  exemption  for  filing  an  SED  when 
the  tools  of  trade  are  owned  by 
individuals.  This  exemption  will  still 
apply. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  6,  1997. 
ADDRESSES:  Direct  all  written  comments 
on  this  proposed  rulemaking  to  the 
Director,  Bureau  of  the  Census,  Room 
2049,  Federal  Building  3,  Washington, 
DC.  20233. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  C.  Harvey  Monk, 
Jr.,  Chief,  Foreign  Trade  Division, 
Bureau  of  the  Census,  Room  2104, 
Federal  Building  3,  Washington,  D.C. 
20^33-6700,  by  telephone  on  (301)  457- 
2255  or  by  fax  on  (301)  457-2645. 
SUPPLEMENTARY  INFORMATION:  The  FTSR 
currently  exempts  tools  of  trade  that  are 
owned  by  individuals  from  the 
requirement  to  file  an  SED.  However,  for 
tools  of  trade  owned  by  a  company 
rather  than  an  individual,  the  FTSR 
provides  no  such  exemption. 
Companies  doing  business  abroad  have 
requested  that  the  Census  Bureau 
review  the  current  regulation  to  allow 
an  exemption  to  eliminate  the  SED 
filing  requirement  for  company-owned 
tools  of  trade  that  accompany 
employees  or  representatives  of  the 
company  for  temporary  use  abroad. 

Based  upon  our  evaluation  of  these 
customer  requests,  the  Census  Bureau  is 
proposing  to  broaden  the  current 
exemption  criteria  for  filing  SEDs  to 
include  an  exemption  for  company- 
owned  tools  of  trade. 

Based  upon  reviews  by  the  Bureau  of 
Export  Administration  (BXA)  and  the 
U.S.  Customs  Service,  the  Census 
Bureau  has  determined  that,  for 
statistical  purposes,  it  is  not  necessary 
to  collect  information  on  temporary 
exports  of  company-owned  tools  of 
trade  that  do  not  normally  require  an 
export  license  or  that  are  exported 
without  a  license  as  specified  in  15  CFR 
740.9  of  the  BXA  Export  Administration 
Regulations  (EAR).  For  SED  filing 
exemption  purposes,  the  Census  Bureau 
will  include  certain  provisions  of  15 
CFR  740.9  of  the  EAR  in  its  criteria  for 
exemptions  to  the  SED  filing 
requirements. 

Therefore,  the  Bureau  of  the  Census 
proposes  to  amend  15  CFR  30.56(b)  to 
include  an  exemption  to  SED  filing 
requirements  for  exports  of  company- 
owned  tools  of  trade,  which  are 
reasonable  kinds  and  quantities  of 
commodities  and  software  for  use  by 
employees  or  representatives  of  the 
company  in  its  enterprises  or 
undertakings  abroad.  Commodities  and 
software  would  be  eligible  for  export 
under  this  exemption  provided  that  the 
commodities  and  software: 

(1)  Are  owned  by  the  individual  or 
the  exporting  company; 

(2)  Accompany  the  individual 
exporter,  employee  or  representative  of 
the  exporting  company; 

(3)  Are  necessary  and  appropriate  and 
intended  for  the  personal  and/or 
business  use  of  the  individual  exporter, 
employee  or  representative  of  the 
company  or  business; 


(4)  Are  not  for  sale;  and 

(5)  Are  returned  to  the  United  States 
no  later  than  one  year  from  the  date  of 
export. 

This  revision  to  15  CFR  30.56(b)  is 
being  considered  to  increase  the 
conditional  exemptions  for  tools  of 
trade  owned  by  individuals,  companies 
and/or  businesses  and  to  minimize  the 
reporting  burden  for  filing  an  SED. 

Rulemaking  Requirements 

This  rule  is  exempt  from  all 
requirements  of  Section  553  of  the 
Administrative  Procedure  Act  because  it 
deals  with  a  foreign  affairs  function  (5 
U.S.C.  (A)(1)).  However,  this  rule  is 
being  published  as  a  proposed  rule  with 
an  opportunity  for  public  comment 
because  of  the  importance  of  the  issues 
raised  by  this  rulemaking. 

Because  a  notice  of  proposed 
rulemaking  is  not  required  by  5  U.S.C. 
553  or  any  other  law,  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  (5  U.S.C.  603(a)). 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

This  rule  does  not  contain  policies 
with  Federalism  implications  sufficient 
to  warrant  preparation  of  a  Federalism 
assessment  under  Executive  Order 
12612. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provisions 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number. 

This  rule  covers  collections  of 
information  subject  to  the  provisions  of 
the  Paperwork  Reduction  Act,  which  are 
cleared  by  the  Office  of  Management 
Budget  under  OMB  control  numbers 
0607-0001,  0607-0018,  and  0607-0152. 

This  rule  will  result  in  a  reduction  of 
reporting-hour  burden  requirements 
under  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13. 

List  of  Subjects  in  15  CFR  Part  30 

Economic  statistics,  Exports,  Foreign 
trade.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  Part  30  be 
amended  as  follows: 


PART  30— FOREIGN  TRADE 
STATISTICS 

1.  The  authority  citation  for  15  CFR 
Part  30  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  13  U.S.C.  301- 
307;  Reorganization  Plan  No.  5  of  1950  (3 
CFR  1949-1953  Camp.,  1004);  Department  of 
Commerce  Organization  Order  No.  35— 2A. 
August  4,  1975,  40  CFR  42765. 

Subpart  D — Exemptions  From  ttie 
Requirements  for  the  Rling  of 
Shipper's  Export  Declarations 

2.  Section  30.56(b);  is  proposed  to  be 
revised  to  read  as  follows: 

§30^    Condittonal  exemptions. 

•  *        •        •        • 

(b)  Tools  of  Trade  are  usual  and 
reasonable  kinds  and  quantities  of 
commodities  and  software,  and  their 
containers,  that  are  intended  for  use  by 
individual  exporters  or  by  employees  or 
representatives  of  the  exporting 
company  in  furthering  the  enterprises 
and  undertakings  of  the  exporter  abroad. 
Commodities  and  software  eligible  for 
this  exemption  are  those  that  do  not 
normally  require  an  export  license  or 
that  are  exported  without  a  license  as 
specified  in  15  CFR  740.9  of  the  EAR 
and  are  subject  to  the  following 
provisions: 

(1)  Are  owned  by  the  individual 
exporter  or  exporting  company; 

(2)  Accompany  the  individual 
exporter,  employee  or  representative  of 
the  exporting  company; 

(3)  Are  necessary  and  appropriate  and 
intended  for  the  personal  and/or 
business  use  of  the  individual  exporter, 
employee  or  representative  of  the 
company  or  business; 

(4)  Are  not  for  sale;  and 

(5)  Are  returned  to  the  United  States 
no  later  than  one  year  from  the  date  of 
export. 

•  •        •        •        • 

Dated:  June  23, 1997. 
Bradford  R.  Hnther, 

Deputy  Director  and  Chief  Operating  Officer, 

Bureau  of  the  Census. 

(FR  Doc.  97-17653  Filed  7-3-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Chapter  I 

[Doctot  Na  97N-0218] 

RIN  091&-ZA01 

Consideration  of  Codex  Alimentarius 
Standards 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  it  is  considering  the  amendment  of 
its  regulations  that  establish  procedures 
for  review  and  evaluation  of  standards 
adopted  by  the  Codex  Alimentarius 
Commission  (Codex).  Codex  is  an 
international  body  that  establishes  food 
standards  under  the  joint  auspices  of  the 
United  Nations  World  Health 
Organization  (WHO)  and  Food  and 
Agriculture  Organization  (FAO).  FDA  is 
considering  whether  to  establish 
procedures  for  the  systematic  review  of 
standards  and  related  texts  adopted  by 
Codex.  This  action  has  the  potential  to 
enhance  consumer  protection  with 
regard  to  foods,  to  promote  international 
harmonization,  to  enable  FDA  to  better 
meet  its  public  health  mission,  and  to 
fulfill  U.S.  obligations  under 
international  agreements.  The  agency  is 
soliciting  comments  from  interested 
persons  about  whether  to  amend  agency 
regulations  to  provide  procedures  for 
consideration  of  Codex  standards,  how 
to  best  set  priorities  and  evaluate 
various  Codex  standards  for  possible 
acceptance  by  FDA,  and  how  evaluation 
of  each  such  standard  could  be 
accomplished  in  the  most  transparent, 
efficient,  and  resource-efi^ective  manner. 
FDA  also  invites  comments  on  the 
agency's  preliminary  views  on  these 
matters. 

DATES:  Written  comments  by  October  6, 
1997. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
W.  Jones,  Office  of  Constituent 
Operations  (HFS-550),  Food  and  Drug 
Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-20&-4311. 

SUPPLEMENTARY  INFORMATION: 


L  Background 

A.  FDA 's  Policy  Regarding  International 
Standards 

Codex  is  an  international  food 
standard-setting  organization  composed 
of  national  Governments  that  establishes 
"standards"  comparable  in  scope  and 
intent  to  certain  standards  established 
by  FDA.  For  the  purpose  of  this  notice, 
the  term  "standard"  refers  to  any 
numerical  limit,  such  as  a  tolerance, 
maximum  residue  limit  or  maximuim 
use  level;  a  commodity  or  food  standard 
of  identity  or  composition;  a  code  of 
practice;  a  procedure;  a  guideline;  a 
labeling  requirement;  and  a  method, 
general  recommendation,  or  other 
related  text  that  may  be  adopted  by 
Codex  through  its  formal  eight-step 
procedure  (Ref.  1 ,  Codex  Procedural 
Manual,  Ninth  ed.,  FAOAVHO  Rome, 
1995). 

In  a  notice  published  in  the  Federal 
Register  of  October  1 1 ,  1995  (60  FR 
53078),  FDA  articulated  its  policy 
regarding  the  development  and  use  of 
standards  with  respect  to  the 
harmonization  of  various  national  and 
international  regulatory  requirements 
and  guidelines.  FDA's  poficy  addressed 
specifically  the  conditions  under  which 
FDA  plans  to  participate  in 
international  standard-setting 
organizations  in  the  development  of 
standards  applicable  to  products 
regulated  by  FDA  and  defined  the 
condiU'ons  under  which  the  agency 
intends  to  use  the  resultant  standards  in 
fulfilling  its  statutory  mandate  to 
safeguard  the  public  health. 

The  October  11,  1995,  notice  stated  in 
part: 

It  is  the  intent  of  this  policy  to  enable  FDA 
to:  (1)  Continue  to  participate  in  international 
standards  activities  that  assist  it  in 
implementing  statutory  provisions  for 
safeguarding  the  public  health.  (2)  increase 
its  efforts  to  harmonize  its  regulatory 
requirements  with  those  of  foreign 
govencmients.  including  setting  new 
standards  that  better  serve  pubUc  health,  and 
(3)  respond  to  laws  and  policies  such  as  the 
Trade  Agreements  Act  and  OMB  Circular  No. 
A-119  that  encourage  agencies  to  use 
international  standards  that  provide  the 
desired  degree  of  protection. 

The  policy  statement  concluded  that 
the  agency's  primary  goal  in 
participation  in  such  standard-setting 
activities  and  use  of  resultant  standards 
is  to  preserve  and  enhance  its  ability  to 
accomplish  FDA's  public  health 
mission,  with  the  aim  of  enhancing 
regulatory  effectiveness,  providing  more 
consumer  protection  with  increasingly 
scarce  government  resources,  and 
increasing  worldwide  consumer  access 
to  safe,  effective,  and  high  quality 
products. 
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B.  International  Agreements 

The  U.S.  Government  is  a  party  to  a 
number  of  international  trade 
agreements.  FDA  has  participated  in  a 
number  of  recent  international  trade 
negotiations  to  ensure  that  under  -^uch 
agreements,  FDA  regulatory  practices 
can  remain  focused  on  fulfilling  the 
agency's  mission  to  protect  the  public 
health  while  being  supportive  of 
emerging,  broader  U.S.  Government 
trade  obligations  and  policies. 

One  of  the  agreements  that  emerged 
from  the  recent  General  Agreement  on 
Tariffs  and  Trade  (GATT)  Uruguay 
Round  of  Multilateral  Trade 
Negotiations  is  the  Agreement  on  the 
Application  of  Sanitary  and 
Phytosanitary  Measures  (SPS  agreement, 
Ref.  2).  This  agreement  governs,  among 
other  things,  measures  intended:  (1)  To 
protect  human  or  animal  life  or  health 
within  a  territory  from  risks  arising  from 
additives,  contaminants,  toxins,  or 
disease-causing  organisms  in  foods, 
beverages,  or  feedstuffs;  and  (2)  to 
protect  human  life  or  health  within  a 
territory  from  risks  arising  from  diseases 
carried  by  animals,  plants,  or  products 
thereof. 

The  SPS  agreement  requires  that 
members  of  the  World  Trade 
Organization  (WTO),^  when  establishing 
their  own  SPS  measures,  consider 
international  standards,  guidelines,  or 
recommendations.  A  country  is  not 
required  to  use  an  international 
standard,  but  must  have  scientiHc 
justification  to  establish  or  maintain  a 
more  stringent  measure  to  meet  the 
country's  chosen  level  of  protection  if 
that  measure  will  impact  on  trade.  As 
discussed  in  section  II. B  of  this 
document,  standards  established  by 
Codex  regarding  food  and  substances  in 
food  have  a  particular  status  under  the 
SPS  agreement. 

A  second  relevant  international 
agreement  is  the  Agreement  on 
Technical  Barriers  to  Trade  (TBT 
agreement,  Ref.  31.  The  TBT  agreement 
is  intended  to  promote  use  by  countries 
of  standards,  technical  regulations,  and 
conformity  assessment  procedures  that 
are  based  on  work  done  by  international 
standard-setting  bodies.  In  the  TBT 
agreement,  the  term  "standard"  is 
defined  as  follows: 

A  document  approved  by  a  recognized 
body  that  provides,  for  common  and  rep)eated 
use.  rules,  guidelines  or  characteristics  for 
products  or  related  processes  and  production 
methods,  with  which  compliance  is  not 
mandatory.  It  may  also  include  or  deal 


exclusively  with  tenninoiogy,  symbols, 
packaging,  marking  or  labeling  requirements 
as  they  apply  to  a  product,  process  or 
production  method. 

Thus,  FDA's  stated  policy  on 
international  standards  and  the  nation's 
obligations  under  the  WTO  provide 
compelling  impetus  for  FDA  to  consider 
whether  to  revise  its  existing  system  for 
review  and  evaluation  of  international 
food  standards,  and  if  so,  how  such  a 
revised  system  might  be  designed. 

n.  Codex  Alimentarius  Commission 

A.  Codex  Committees  and  U.S.  Codex 

Codex  was  created  in  1962  by  two 
United  Nations  organizations,  FAO  and 
WHO.  The  dual  purpose  of  Codex  is  to 
protect  the  health  of  consumers  and  to 
ensure  fair  international  trade  in  food. 
Codex  currenUy  has  over  150  members. 
Codex  elaborates  numerical  standards, 
codes  of  practice,  and  other  guidelines 
through  its  committees  (which  include 
committees  related  to  specific 
commodities  and  committees  dealing 
with  cross-cutting  general  subject  areas) 
and  promotes  acceptance^  and 
implementation  of  its  standards  by 
national  Governments.  Each  committee 
is  chaired  by  a  host  member  country. 

Codex  currently  has  8  general  subject 
and  15  commodity  committees.  The 
general  subject  committees  and  their 
host  countries  are:  (1)  Food  Labelling 
(Canada),  (2)  Food  Additives  and 
Contaminants  (The  Netherlands),  (3) 
Food  Hygiene  (The  United  States),  (4) 
Pesticide  Residues  (The  Netherlands), 
(5)  Residues  of  Veterinary  Drugs  in 
Foods  (The  United  States).  (6)  Metiiods 
of  Analysis  and  Sampling  (Hungary),  (7) 
Food  Import  and  Export  Inspection  and 
Certification  Systems  (Australia),  and 
(8)  General  Principles  (France).  The 
General  Principles  Committee  oversees, 
maintains,  and  manages  the  Codex 
procedural  rules. 

The  genereil  subject  committees  work 
closely  with  scientific  bodies 
established  by  FAO  and  WHO  in 
developing  Codex  recommendations 
and  standards.  For  example,  the  Joint 
Expert  Committee  on  Food  Additives 


'  The  Final  Act  of  the  GATT  Uruguay  Round  in 

1993  and  the  Ministerial  Meeting  in  Marrakesh  in 

1994  established  the  WTO.  Agreements  concluded 
during  the  GATT  Uruguay  Round  Negotiations  are 
to  be  administered  by  the  WTO. 


^  Standards  adopted  by  Codex  are  currently 
subject  to  various  degrees  of  "acceptance"  by 
national  Governments  using  terms  defined  by 
Codex.  Such  terms  as  "full  acceptance",  "non- 
acceptance",  and  "free  distribution"  are  currently 
employed  to  describe  an  importing  country's  intent 
to  accept  or  reject  an  import  shipment  based  on  its 
compliance  or  noncompliance  with  applicable 
Codex  standards.  These  terms  of  acceptance  are 
currently  under  review  by  the  Codex  Committee  on 
General  Principles  in  order  to  update  and  refine 
them  relative  to  the  recent  SPS  and  TBT 
agreements.  The  terms,  per  se,  are  not  considered 
in  this  notice.  Thus,  the  terms  "accept"  and 
"acceptance",  as  used  in  this  document,  are  not 
intended  to  adhere  to  existing  Codex  definitions, 
practices,  or  procedures. 


(JECFA)  and  the  Joint  Meeting  on 
Pesticide  Residues  (JMPR)  are 
comprised  of  experts  selected  &t)m 
member  countries.  JECFA  and  JMPR 
provide  scientific  advice  and 
consultation  on  matters  relevant  to 
Codex's  standard-setting  activities. 
Specifically,  JECFA  advises  the  Codex 
Committee  on  Food  Additives  and 
Contaminants  and  the  Codex  Committee 
on  Residues  of  Veterinary  Drugs  in 
Foods;  JMPR  advises  the  Codex 
Committee  on  Pesticide  Residues.  These 
scientific  advisory  bodies  do  not 
themselves  establish  Codex  standards, 
but  they  provide  the  independent 
scientific  review  and  scientific 
judgment  necessary  to  assist  the  Codex 
committees  with  development  of  such 
standards. 

In  addition  to  the  8  general  subject 
committees,  there  are  15  commodity 
committees, 3  of  which  8  are  still  active. 
The  active  commodity  committees  and 
their  host  countries  are:  (1)  Fish  and 
Fishery  Products  (Norway),  (2)  Nutrition 
and  Foods  for  Special  Dietary  Uses 
(Germany),  (3)  Fresh  Fruits  and 
Vegetables  (Mexico),  (4)  Milk  and  Milk 
Products  (New  Zealand),  (5)  Fats  and 
Oils  (The  United  Kingdom),  (6)  Cocoa 
Products  and  Chocolate  (Switzerland), 
(7)  Natural  Mineral  Waters 
(Switzerland),"  and  (8)  Processed  Fruits 
and  Vegetables  (The  United  States). 

The  Codex  commodity  committees 
and  general  subject  committees  work 
cooperatively  in  that  they  consult  one 
another  on  issues  and  defer  particular 
issues  to  the  committee  with  most 
appropriate  authority  and  technical 
expertise.  5 

Since  1962,  Codex  has  produced 
numerous  standards,  guidelines,  codes 
of  practice,  and  recommendations, 
including  food  commodity  standards 
and  general  subject  food  standards.  In 
the  course  of  its  work.  Codex  has 
evaluated  the  safety  of  over  500  food 
additives  and  contaminants  and  set 
maximum  residue  limits  for 


^ Seven  Codex  commodity  committees,  having 
completed  their  current  program  of  work,  have  been 
adjourned  for  the  time  being.  One  former 
committee,  the  Codex  Committee  on  Meat,  has  been 
dissolved.  The  Codex  commodity  committees  that 
have  adjourned  are:  (1)  Meat  Hygiene:  (2)  Sugars: 
(3)  Soups  and  Broths;  (4)  Edible  Ices:  (5)  Vegetable 
Proteins:  (6)  Processed  Meat  and  Poultry  Products: 
and  (7)  Cereals.  Pulses,  and  Legumes. 

*This  Committee  was  established  by  Codex  as  a 
Regional  (European)  Committee,  but  has  since  been 
allocated  the  task  of  elaborating  world-wide 
standards  for  natural  mineral  waters. 

*  In  addition  to  the  committees,  there  are  five 
regional  coordinating  committees  (Africa.  Asia. 
Europe.  Latin  America  and  the  Caribbean,  and 
North  America  and  the  Southwest  Pacific).  The 
purpose  of  the  regional  coordinating  committees  is 
to  ensure  that  the  Codex's  work  is  responsive  to 
regional  interests,  particularly  to  developing 
countries  within  each  geographic  region. 


approximately  2,500  pesticide/ 
commodity  combinations.  Codex  has 
adopted  maximum  residue  limits  for  15 
veterinary  drugs. 

The  United  States  participates  in 
Codex  through  U.S.  Codex.  U.S.  Codex 
consists  of  Federal  Government  officials 
representing  several  Federal  agencies, 
including  FDA,  and  is  assisted  by 
representatives  of  industry  and 
consumer  non-government 
organizations  (NGO's).  Representatives 
of  the  United  States  have  participated  in 
deliberations  of  Codex  since  its 
inception  in  1962.  The  United  States 
sends  delegations  to  participate  in  all 
Codex  commodity  and  general  subject 
committee  meetings.  FDA,  through  its 
participation  on  most  Codex 
committees,  provides  scientific  and 
regulatory  expertise  and  conveys  agency 
views  on  various  matters  concerning 
Codex  standards,  from  elaboration  to 
adoption.  FDA  officiab  also  participate 
as  independent  experts  on  JECFA. 

In  a  notice  published  in  the  Federal 
Register  of  June  4,  1996  (61  FR  28132), 
the  Food  Safety  and  Inspection  Service 
(FSIS)  of  the  U.S.  Department  of 
Agriculture  (USDA),  the  lead  Federal 
agency  for  coordination  of  U.S.  Codex 
activities,^  published  the  most  recent 
annual  summary  of  standards  under 
consideration  or  planned  for 
consideration  by  Codex  to  solicit  input 
from  persons  and  organizations  on  these 
standards.  This  annual  notice  is 
required  by  the  Trade  Agreements  Act, 
as  amended  by  the  Uruguay  Round 
Agreements  Act,  108  Stat.  4809  (1994). 

Future  annual  notices  by  USDA/FSIS 
will  continue  to  inform  interested 
parties  of  matters  before  the  various 
Codex  committees.  This  mechanism 
provides  the  public  with  comprehensive 
and  current  information,  in  one  place, 
on  all  Codex  activities  and  facilitates 
public  participation  in  the  Codex 
standard-setting  prtx^ss.  Thus,  through 
various  U.S.  Codex  outreach  activities 
such  as  pre-  and  post-session  briefings 
for  the  public,  mailings,  and  the 
opportimity  for  direct  participation  by 
NGO's  on  U.S.  Codex  delegations, 
interested  persons  and  organizations 
can  contribute  substantively  to  the 
elaboration  and  eventual  adoption  of 
Codex  standards. 


■Section  491  of  the  Trade  Agreements  Act  of 
1979,  as  amended  by  the  Uruguay  Round 
Agreements  Act,  Public  L.  103-465,  106  StaL  4809 
(1994)  requires  an  annual  notice  of  Codex  activities. 
Presidential  Proclamation  No.  6780  (60  FR  1S64S, 
March  23, 1995)  designates  USDA/FSIS  as  the 
agency  responsible  for  coordinating  U.S.  Codex 
activities. 


B.  Role  of  Codex  Standards  Under  the 
SPS  and  TBT  Agreements  of  the  WTO 

For  the  past  6  years.  Codex  has  been 
engaged  in  a  process  of  revising  a  large 
proportion  of  its  standards.  In  March 
1991,  in  anticipation  of  the  changing 
status  of  Codex  standards  under  the  SPS 
and  TBT  eigreements  then  being 
negotiated  in  the  GATT  Uruguay  Round, 
WHO  and  FAO,  in  cooperation  with 
GATT,  sponsored  die  FAOAVHO 
Conference  on  Food  Standards  and 
Chemicals  in  Food  and  Food  Trade. 
This  1991  Conference  in  Rome  (Ref.  4, 
AUCOM  91/22,  FAO,  WHO,  GATT. 
Rome  1991)  made  a  number  of 
recommendations  on  how  the  then- 
existing  Codex  standard-setting  process 
could  be  improved  to  better  meet  the 
anticipated  role  of  Codex  standards 
under  the  SPS  and  TBT  agreements.  The 
Rome  meeting  anticipated  the  SPS 
agreement's  reference  to,  and  reliance 
upon,  international  standards, 
guidelines,  and  recommendations, 
specifically  those  elaborated  by  Codex 
(SPS  agreement  introductory  statements, 
Art.  3.4,  and  Aimex  A,  3.a).  Although 
the  TBT  agreement  does  not  specifically 
refer  to  Codex  standards.  Codex  does 
qualify  as  an  international  standard- 
setting  body  under  the  TBT  agreement 
when  Codex  elaborates  and  adopts 
international  standards  not  related  to 
SPS  food  safety  matters.  Thus,  the 
provisions  of  some  Codex  standards  fall 
mthin  the  terms  of  the  TBT  agreement. 

Among  the  Conference's  more 
significant  recommendations  intended 
to  position  Codex  to  meet  its  anticipated 
role  were  several  that  addressed 
streamlining  existing  Codex  standards 
and  the  process  by  which  new  standards 
are  developed.  Specifically,  the 
Conference  recommended  that  Codex 
move  toward  a  more  horizontal 
approach  to  standard-setting,  i.e.,  away 
from  detailed,  commodity-specific 
standards  and  toward  more  broadly 
applicable,  general  subject  standards. 
The  Conference  also  recommended  that 
standards  adopted  include  only  those 
provisions  necessary  for  consumer 
protection,  particularly  those  related  to 
health  and  food  safety. 

Most  recommendations  made  by  the 
Conference  were  subsequently  adopted 
by  Codex  at  its  19th  session  in  1991.  At 
its  20th  session  in  1993,  Codex  adopted 
a  Medium  Term  Program  of  Work  for 
1993  to  1998  (Medium  Term  Plan,  Ref. 
5,  ALINORM  93/38  and  Addenda) 
which  outlines  the  anticipated  standard- 
setting  activities  of  Codex  (including 
numerical  standards  and  related  texts) 
over  the  next  5  years  and  incorporates 
the  1991  Conference  recommendations. 


m.  Possible  FDA  Strategy  fin-  Review  of 
Codex  Standards 

In  1973.  FDA  established  a  regulation 
describing  the  process  for  the  review  of 
commodity  standards  adopted  by  Codex 
(§§  130.6  and  564.6  (21  CFR  130.6  and 
564.5)).^  These  regulations  apply  only  to 
Codex  commodity  standards  for  human 
and  animal  foods,  respectively,  and  not 
to  Codex  general  subject  standards  such 
as  numerical  standards  for  chemical 
contaminants  in  foods  or  codes  of 
practice  for  employing  food  hygiene 
procedures.  CurrenUy,  the  agency  has 
no  process  defined  by  regulation  for  the 
consideration  of  general  subject,  also 
known  as  horizontal,  standards.  FDA  is 
considering  revising  its  regulations  to 
accommodate  agency  review  and 
acceptance  of  Codex  general  subject 
standards.  It  is  important  to  note  that 
the  Codex  Committee  on  General 
Principles  at  its  November  1996  session 
recogiiized  that  all  Codex  standards  and 
related  texts,  including  maximum 
residue  limits,  codes  of  practice,  and 
guidelines  fall  under  the  SPS  rubric  of 
international  standards,  guidelines,  and 
recommendations.  Therefore,  FDA  has 
tentatively  concluded  that  the  agency 
should  have  a  procedure  for  review  of 
all  Codex  standards  falling  within  its 
purview. 

The  agency  is  considering  devoting 
substantial  effort  toward  the  review  and 
evaluation  of  Codex  standards,  perhaps 
focusing  on  those  standards  adopted 
since  1993  and  presented  in  the 
Medium  Term  Plan.  It  may,  however,  be 
appropriate  to  consider  the  review  of 
some  pre- 1993  Codex  standards,  for 
example,  when:  (1)  An  interested  party 
petitions  the  agency  to  accept  a  pre- 
1993  Codex  standard  and  provides 
information  to  enable  a  review,  (2)  the 
agency  plans  to  issue  a  new  FDA 
regulation  (or  revise  an  existing 
regulation)  and  an  existing  Codex 
standard  is  relevant  to  the  new 
regulation,^  or  (3)  the  United  States  is 


^Tliis  regulation  was  originally  issued  as  21  CFR 
lO.B  and  was  redesignated  subsequently  as  §§  130.6 
(Part  130-Food  Standards:  General)  and  564.6  (Part 
S64-Definitions  and  Standards  for  Animal  Food). 

'  As  an  example  of  this  type  of  situation,  current 
FDA  standanls  of  identity  regulations  are  often  very 
specific  for  particular  foods.  Virtually  all  of  these 
standards  of  identity  regulations  were  established 
prior  to  the  passage  of  the  Nutrition  Labeliiig  and 
Education  Act  of  1990  (Pub  L  101-535.  November 
8. 1990)  (the  1990  NLEA  amendmenU)  and  thus, 
were  developed  without  reference  to  the  significant 
informational  function  that  a  food  label  can  play 
For  example,  prior  to  the  1990  amendments, 
standarized  foods  were  not  required  to  bear 
complete  ingredient  labeling.  In  light  of  this  and 
other  factors,  FDA  published  an  Advance  Notice  of 
Proposed  Rulemaking  (60  FK  67492.  December  29. 
1995)  announcing  that  the  agenc>  intends  to  review 
its  regulations  pertaining  to  identity,  quality,  and 

CaatiniMd 


36246 


Federal  Register  /  Vol.  62,  No.  129  /  Monday,  July  7.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  129  /  Monday,  July  7,  1997  /  Proposed  Rules 


36247 


36246 


Federal  Register  /  Vol.  62,  No.  129  /  Monday.  July  7.  1997  /  Proposed  Rules 


challenged  in  an  international  trade 
situation  where  another  country  cites  as 
supporting  information  an  existing 
Codex  standard. 

rV.  Request  for  Information 

A.  FDA's  Possible  Strategy  for 
Consideration  of  Codex  Standards 

FDA  notes  that,  faced  with  competing 
food  safety  priorities,  it  may  not  be  able 
to  devote  the  resources  necessary  to 
fulfill  all  of  its  responsibilities  in  an 
efficient  and  timely  manner.  In  light  of 
this,  FDA  invites  general  comment  on 
the  relative  importance  of  its  Codex 
activities  in  comparison  to  its  other  food 
safety  and  regulatory  responsibilities.  In 
particular,  FDA  requests  comments  on 
the  following  questions: 

1.  What  is  the  appropriate  priority  of 
the  agency's  activities  in  Codex  in  light 
of  U.S.  obligations  under  the  WTO? 

2.  How  might  FDA  enhance  its  ability 
to  fulfill  its  broad  public  health  mandate 
through  judicious  acceptance  and  use  of 
Codex  standards? 

3.  Are  there  reasons  that  the  agency 
should  not  expend  resources  in  the 
review  and  consideration  of  Codex 
standards? 

4.  If  there  are  reasons  that  FDA  should 
not  expend  resources  on  the  review  of 
Codex  standards,  are  these  reasons 
compelling  considering  U.S.  obligations 
under  the  WTO? 

5.  How  can  review  of  Codex  standards 
be  incorporated  efficiently  into  current 
FDA  standard  setting  processes? 

6.  Can  resource  savings  be  achieved 
without  compromising  consumer 
protection? 

If  the  agency  concludes  that  it  is 
appropriate  to  propose  to  revise  its 
regulations  to  accommodate 
consideration  of  Codex  standards,  FDA 
plans  to  develop  and  publish  a  proposal 
outlining  specific  revisions.  To  facilitate 
the  agency's  consideration  of  possible 
alternative  approaches.  FDA  requests 
comments  on  the  following  questions: 
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RII  of  container  for  standardized  foods  with  the 
intent  of  simplifying  the  regulations  where 
practicable  and  taking  into  account  the  impact  of 
the  1990  NLEA  amendments. 

As  part  of  any  rulemaking  growing  out  of  the 
December  1995  ANPR.  and  in  keeping  with  FDA's 
obligations  under  international  trade  agreements  to 
consider  Codex  standards  whenever  the  agency 
develops  or  revises  regulations.  FDA  intends  to 
review  corresponding  Codex  commodity  standards 
(including  those  adopted  before  1993)  concurrently 
with  its  planned  review  and  evaluation  of  FDA 
standards  pertaining  to  identity,  quality,  and  fill  of 
container  and  to  determine  whether  the 
corresponding  provisions  in  the  Codex  standard 
should  be  incorporated  entirely  or  partially  into  any 
revised  FDA  standard.  In  this  context,  it  should  be 
noted  that  FDA  has  not  yet  determined  the  best 
means  for  streamlining  domestic  commodity 
standards  and  the  eventual  approach  chosen  for 
evaluation  of  relevant  Codex  standards  will  depend 
significantly  on  this  detemunation 


1.  What  revisions  to  existing  FDA 
regulations  or  what  new  regulations  are 
appropriate? 

2.  If  the  agency  eventually  does 
undertake  systematic  review  of  Codex 
standards,  FDA  is  faced  with  deciding 
on  how  best  to  proceed  with  review  and 
evaluation  of  many  newly  adopted  and 
some  existing  Codex  standards  with 
regard  to  the  acceptability  of  such 
standards  relative  to  existing  FDA 
standards.  What  factors  should  the 
agency  consider  to  guide  its  priority 
setting  and  the  efficient  review  and 
evaluation  of  these  Codex  standards 
during  any  such  review? 

Codex  standards  adopted  since  1993 
reflect  strengthening  of  the  standard 
setting  process  to  enhance  consumer 
protection  and  to  accommodate  the 
more  prominent  role  of  Codex  standards 
under  the  SPS  and  TBT  agreements. 
Because  Codex  standards  adopted  from 
1993  forward  are  intended  to  reflect  the 
new  role  of  Codex  standards  under  the 
WTO  trade  agreements,  FDA  is 
considering  focusing  its  resoiures  for 
review  of  Codex  standards  on  those 
standards  adopted  since  1993  as 
articulated  in  the  Codex  Medium  Term 
Plan  and  in  its  future  updates.  In  this 
context,  FDA  requests  comments  on  the 
following  questions: 

1.  Should  FDA  give  priority  to  those 
Codex  standards  adopted  since  1993? 

2.  Alternatively,  should  FDA  attempt 
systematic  review  of  all  existing  Codex 
standards? 

3.  What  are  the  resource  implications 
of  an  approach  requiring  review  of  all 
existing  Codex  standards? 

4.  Are  there  cost-efficient  means  for 
FDA  to  review  all  Codex  standards? 

5.  If  only  certain  pre- 1993  Codex 
standards  merit  consideration  for  review 
by  FDA,  what  circumstances  would 
warrant  FDA  consideration  of  a  pre- 
1993  Codex  standard? 

6.  How  do  existing  Codex  standards 
currently  affect  U.S.  imports  and 
exports? 

7.  Are  there  specific  Codex  standards 
that  have  significant  trade  impacts? 

8.  Are  there  specific  Codex  standards 
that  are  of  particular  importance  due  to 
safety  or  other  concerns? 

9.  In  the  case  of  a  person  or 
organization  that  specifically  petitions 
FDA  to  review  a  particular  Codex 
standard,  how  might  FDA  best  guide  the 
petitioner  to  submit  appropriate 
background  information?  Should  FDA 
encourage  the  submission  of  draft 
language  that  could  be  used  as  a  basis 
for  a  proposed  FDA  regulation 
governing  the  particular  issue? 

10.  What  are  the  potential  benefits 
and  costs  to  U.S.  consumers  and 
businesses  of  FDA  consideration, 


acceptance  and  use  of  some  specific 
Codex  standards? 

11.  What  costs  are  associated  with 
researching  and  summarizing 
information  necessary  to  compare  a 
Codex  standard  with  an  FDA  standard? 
How  do  these  costs  vary  according  to 
the  complexity  of  the  standard? 

Upon  consideration  of  a  Codex 
standard,  FDA  believes  that  it  will  be 
faced  with  the  following  four  situations 
with  regard  to  standards  that  the  agency 
believes  to  be  suitable  for  FDA 
acceptance:  (1)  The  standard  is 
substantively  identical  to  FDA's 
regulations;  (2)  the  standard  is  similar 
but  not  identical  to  FDA's  regulations; 
(3)  although  the  standard  is  not 
identical  or  similar  to  FDA's 
regulations,  FDA  wishes  to  propose  to 
accept  the  Codex  standard  to  fiirther  its 
public  health  mission  and  such 
acceptance  will  require  rulemaking 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act);  (4)  or  the 
standard  is  not  identical  to  or  similar  to 
any  FDA  regulation,  and  the  adoption  of 
the  Codex  standard  is  not  subject  to 
rulemaking  under  the  act.  In  addition  to 
these  four  situations  where  the  agency 
might  wish  to  accept  a  Codex  standard, 
FDA  might  wish,  instead,  to  reject  a 
particular  Codex  standard  because  the 
standard  fails  to  provide  the  appropriate 
level  of  protection  for  U.S.  consumers. 

There  are  various  procedural 
approaches  that  the  agency  might  use  to 
address  these  situations.  In  a  case  where 
a  Codex  standard  is  essentially  identical 
to  an  FDA  regulation,  the  agency  might 
elect  only  to  publish  a  Federal  Register 
notice  recognizing  the  substantive 
equivalence  of  the  Codex  standard  to 
FDA's  standard.  Where  a  Codex 
standard  is  very  similar,  but  not 
identical,  to  an  FDA  standard,  the 
agency  might  publish  a  proposal  for 
comment  to  amend  FDA's  regulations 
slightly  to  bring  the  agency's  regulations 
into  conformity  with  the  Codex 
standard.  More  complex  proposals  and 
associated  rulemaking  would  likely  be 
required  when  FDA  wishes  to  accept  a 
Codex  standard  that  is  substantively 
different  from  an  FDA  regulation,  but 
that  the  agency  helices  would  provide 
a  greater  degree  of  public  health 
protection  than  an  existing  FDA 
standard.  Such  a  situation  would  likely 
entail  significant  revision  to  the  existing 
FDA  regulation  with  corresponding 
greater  opportunities  for  public 
comment  on  the  proposed,  substantive 
revisions. 

In  light  of  the  need  for  FDA  to 
accomplish  any  review,  consideration, 
and  determination  of  acceptability  of 
Codex  standards  in  as  efficient  a  manner 
as  possible,  and  recognizing  that  there 


are  a  large  number  of  Codex  standards 
that  may  vary  greatiy  in  their 
complexity  and  their  actual  impact  on 
U.S.  public  health  protection,  FDA 
invites  comments  on  approaches  the 
agency  might  employ  to  achieve  the 
most  resource-efficient  reviews. 

FDA  is  considering  amending  its 
current  regulations  by  removing 
§§  130.6  and  564.6  and  establishing  a 
new  section  to  describe  procedures  that 
the  agency  would  use  when  it  considers 
Codex  standards  for  acceptance.  To 
date,  FDA  has  identified  the  following 
goals  for  the  proposed  amendments  it  is 
considering:  (1)  To  be  certain  that  any 
process  used  by  FDA  for  reviewing 
standards  adopted  by  Codex  ensures 
that  food  conforming  to  a  Codex 
standard  is  safe  within  the  meaning  of 
the  act,  (2)  to  ensure  that  FDA's  review 
and  consideration  of  Codex  standards  is 
transparent  and  science-based,  (3)  to 
clarify  the  procedures  for  FDA's 
consideration  of  commodity  and  general 
subject  standards  adopted  by  Codex,  (4) 
to  clarify  when  rulemaking  is  necessary 
as  part  of  the  agency's  consideration  of 
a  standard  adopted  by  Codex,  and  (5)  to 
ensure  that  FDA's  regulations  for 
consideration  of  Codex  standards  are 
appropriate  for  all  Codex  standards  and 
related  texts. 

The  agency  seeks  comment  on 
whether  to  proceed  with  a  proposal  to 
establish  new  regulations  governing 
agency  consideration  of  Codex 
standards.  What  goals,  in  addition  to 
those  listed  previously,  should  be 
considered  by  the  agency  in  developing 
any  new  regulations  governing 
consideration  of  Codex  standards? 

B.  Public  Participation 

1.  FDA  Notice  of  Newly  Adopted  Codex 
Standards 

In  the  event  that  FDA  proposes  to 
establish  a  systematic  review  and 
evaluation  procedure  for  Codex 
standards,  die  agency  has  tentatively 
concluded  that  it  would  be  important  to 
establish  a  mechanism  to  solicit  active 
public  participation  in  its  consideration 
of  such  standards.  Therefore,  the  agency 
is  considering  what  procedures, 
including  notice  and  comment 
procedures,  could  be  utilized  that 
would  be  appropriate,  efficient,  and 
would  fecilitate  review,  evaluation,  and 
public  notification  of  agency 
determinations  regarding  Codex 
standards.  One  approach  under 
consideration  is  to  have  FDA,  after  each 
meeting  of  the  Codex  Alimentarius 
Commission,  announce  publicly  those 
standards,  codes  of  practice,  guidelines, 
and  related  texts  adopted  by  Codex  at 
that  session  that  fall  within  FDA's 


jurisdictional  areas.  This  could  be 
accomplished  through  notice  in  the 
Federal  Register  announcing  adoption 
by  Codex  of  the  standard(s)  and 
requesting  interested  parties  to  provide 
FDA  with  pertinent  information  and 
comments  concerning  the  particular 
Codex  standard(s). 

Under  such  an  approach,  the  Federal 
Register  notice  coiild: 

1.  Describe  the  nature  of  the  Codex 
standard  and  its  comparability  to  an 
FDA  regulation  or  another  measiu^; 

2.  Provide  FDA's  preliminary  views 
on  the  Codex  standard's  provisions, 
including  its  potential  for  acceptance  by 
FDA,  and  whether  rulemaking  would  be 
necessary; 

3.  Describe  information  the  agency 
would  need  for  adequate  evaluation  of 
the  standard; 

4.  Invite  interested  persons  to  provide 
information  relevant  to  the  evaluation  of 
the  standard  and  to  the  assessment  of 
the  relative  importance  of  the  particular 
Codex  standard(s)  to  public  health 
protection  and  international  trade;  and 

5.  State  the  agency's  preliminary 
plans  to  perform  substantive  review  of 
the  standard.  ^^ 

In  light  of  any  comments  received  in 
response  to  such  a  notice  and  other 
available  information  bearing  on  the 
potential  of  the  new  Codex  standard  to 
further  FDA's  public  health  mission, 
FDA  would  be  better  positioned  to 
determine  the  priority  to  attach  to 
review  and  evaluation  of  the  standard(s} 
and  would  have  sufficient  information 
on  which  to  base  an  initial 
determination  of  whether  to  accept  the 
new  Codex  standard. 

The  agency  seeks  comment  on 
whether  a  notice  such  as  suggested  in 
this  section  is  an  appropriate  means  to 
notify  the  public  initially  of  the 
adoption  of  a  standard  by  Codex.  If  not, 
what  alternative  approach  should  be 
considered?  Are  any  supplemental 
notification  methods  appropriate  and,  if 
so,  what  methods?  For  example,  should 
the  agency  consider  complementary 
notification  mechanisms  such  as  use  of 
internet  sites  or  public  meetings?  Is 
there  information  (in  addition  to  that 
identified  previously)  that  an  initial 
public  notice  should  contain? 

2.  Enlisting  Assistance  of  Expertise 
Outside  of  FDA 

The  potentially  large  number  of 
standards  that  may  emerge  from  the 
Codex  process  requires  the  agency  to 
consider  alternatives  for  providing 
adequate  resources  for  the  review  of 
Codex  standards,  particularly  in 
identifying  expertise  in  a  specific 
subject  or  commodity  area. 


One  possible  approach  to  facilitate  the 
review  process  is  to  enlist  expertise 
outside  of  FDA  to  participate  actively  in 
the  technical  examination  of  Codex 
standards  for  the  purpose  of 
determining  similarities  and  differences 
between  the  Codex  standards  and  FDA 
standards.  The  agency  has  tentatively 
concluded  that  actively  soliciting 
outside  technical  assistance  from 
industry,  academia,  consiuner 
representatives,  and  other  interested 
persons  with  knowledge  and  expertise 
in  a  given  subject  or  product  area 
should  be  considered  as  an  approach  to 
cataloguing,  performing  technical 
comparisons,  setting  priorities  for 
review  of  new  Codex  standards,  and 
perhaps  preparing  draft  documents  that 
might  serve  as  the  basis  for  eventual 
FDA  regulations.  FDA's  current  view  is 
that  such  non-FDA  expertise  would  be 
used  primarily  for  comparing  the 
technical  aspects  of  a  Codex  standard 
and  an  FDA  regulation,  such  as  a  side- 
by-side  comparison. 

To  what  extent,  and  how,  should  FDA 
utilize  outside  expertise  such  as  that 
which  exists  in  the  affected  industries  to 
assist  with  the  task  of  setting  priorities 
for  review  of  Codex  standards  and 
otherwise  facilitating  agency  evaluation 
of  Codex  standards?  For  example,  both 
the  Codex  c»mmodify  standards  and 
FDA's  food  standards  established  under 
section  401  of  the  act  (21  U.S.C.  341)  are 
currenUy  being  reviewed  and  revised 
(60  FR  67492).  Should  FDA  consider  a 
process  that  draws  upon  non-FDA 
expertise  to  assist  with  review  of  FDA 
standards  of  identity  regulations  and 
Codex  commodify  standards?  If  so.  how 
might  expertise  outside  of  FDA  be 
utilized  to  review  existing  Codex  and 
FDA  standards,  to  assist  FDA  in 
establishing  priorities  for  review  of  such 
Codex  standards  relative  to  their 
importance  in  consumer  protection  and 
the  international  trade  for  the  particidar 
commodity,  and  to  prepare  detailed 
technical  reports  comparing  the  Codex 
and  FDA  standards?  Are  there  any 
limitations  -  legal,  practical,  or 
otherwise  -  on  FDA's  utilization  of  such 
experts  as  part  of  any  agency  process 
established  to  review  and  evaluate 
Codex  standards?  If  so,  what  are  those 
limitations? 

Are  there  any  other  circumstances 
besides  the  previous  example  in  which 
the  utilization  of  non-FDA  expertise 
could  facilitate  FDA's  review, 
evaluation,  and  acceptance  of  Codex 
standards?  How  can  FDA  increase 
general  participation  of  outside  experts, 
including  consumers,  industry 
representatives  and  others,  in 
fecilitating  the  agency's  setting  of 
priorities  and  review  of  Codex 
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standards?  What  are  the  benefits  and 
costs  of  participation  by  non-FDA 
experts  in  the  review  and  evaluation  of 
Codex  standards?  Are  there  any 
drawbacks  to  such  participation  by  non- 
FDA  experts  in  agency  review  of  Codex 
standards? 

3.  Assessing  Impact  on  Small  Business 

The  Regulatory  Flexibility  Act  (Pub. 
L.  105-121  (5  U.S.C.  601-612))  requires 
agencies  to  analyze  the  impact  of 
regulations  on  small  entities.  How  can 
FDA  take  into  account  the  special 
concerns  of  small  businesses  in  FDA's 
consideration  of  Codex  standards?  What 
is  the  likely  impact  on  small  entities  of 
a  program  of  formal  review  and 
acceptance  of  Codex  standards?  What 
issues,  if  any,  would  have  a 
disproportionately  large  impact  on 
small  entities  or  would  place  small 
entities  at  a  disadvantage  relative  to 
large  entities?  Are  there  particular 
features  to  a  system  for  review  and 
acceptance  of  Codex  standards  that 
would  minimize  the  impact  on  small 
entities? 

C.  Maintenance  of  Public  File  of  FDA 
Determinations  Regarding  Codex 
Standards 

The  agency  anticipates  that  if  a 
process  for  reviewing  Codex  standards 
is  adopted,  FDA  determinations  in 
response  to  standards  adopted  by  Codex 
will  be  published  in  the  Federal 
Register  either  by  notice  or  by 
rulemaking.  The  agency  currently  plans 
to  maintain  a  public  docket  pertinent  to 
each  such  Federal  Register  publication. 
In  addition,  FDA  believes  that  it  may  be 
appropriate  to  provide  copies  of  all  final 
FT3A  determinations  regarding  Codex 
standards  to  the  Office  of  the  U.S  Codex 
(FSIS/USDA)  for  maintenance  in  a 
public  file.  FDA  believes  that  the  Office 
of  the  U.S.  Codex  is  positioned  to 
maintain  this  information,  along  with 
Codex-related  documents  from  other 
U.S.  Federal  agencies,  as  a 
comprehensive  record  readily  accessible 
by  the  public.  The  agency  specifically 
requests  comments  on  this  approach.  In 
addition,  FDA  requests  comments  on 
alternative  approaches. 

V.  References 

The  following  references  have  been 
placed  on  public  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Procedural  Manual.  Codex  Alimentarius 
Commission,  Ninth  Ed..  Food  and 
Agriculture  Organization/World  Health 
Organization.  Rome  1995. 

2.  Agreement  on  the  Application  of 
Sanitaiy  and  Phytosanitaiy  Measures,  in  The 


Results  of  the  Uruguay  Round  of  Multilateral 
Trade  Negotiations -The Legal  Texts,  p.  69, 
World  Trade  Organization,  Geneva  1995. 

3.  Agreement  on  Technical  Barriers  to 
Trade,  in  The  Results  of  the  Uruguay  Round 
of  Multilateral  Trade  Negotiations-The  Legal 
Texts,  p.  138,  World  Trade  Organization, 
Geneva  1995. 

4.  FAOAVHO  Conference  on  Food 
Standards,  Chemicals  in  Food  and  Food 
Trade  (in  cooperation  with  GATT),  vol.  1, 
Report  of  Conference,  AUCOM  91-22.  FAO/ 
WHO/GATT,  Rome  1991. 

5.  Profwsed  Medium  Term  Plan  for  the 
Codex  Alimentarius  Commission  1993-1998, 
ALDMORM  93/38,  Codex  Alimentarius 
Commission  Twentieth  Session,  Geneva 
1993. 

Dated:  June  10, 1997. 
William  B.  Schultz, 

Deputy  Commissioner  for  Policy. 

[PR  Doc.  97-17515  Filed  7-3-97:  8;45  am) 

BILUNG  CODE  4ieO-01-f 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR^rt  935 
[OH-242-FOR] 

Ohio  Regulatory  Program 

agency:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  public  comment 

period  and  opportunity  for  public 

hearing. 

SUMMARY:  OSM  is  announcing  receipt  of 
a  proposed  amendment  to  the  Ohio 
regulatory  program  (hereinafter  the 
"Ohio  program")  under  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA).  The  proposed 
amendment  consists  of  changes  to 
provisions  of  the  Ohio  rules  pertaining 
to  attorney  fees.  The  amendment  is 
intended  to  revise  the  Ohio  program  to 
be  consistent  with  the  corresponding 
Federal  regulations  and  was  submitted 
in  response  to  a  required  amendment  at 
30  CFR  935.16. 

DATES:  Written  conmients  must  be 
received  by  4:00  p.m.,  [E.D.T.],  August 
6,  1997.  If  requested,  a  public  hearing 
on  the  proposed  amendment  will  be 
held  on  August  1,  1997.  Requests  to 
speak  at  the  hearing  must  be  received  by 
4:00  p.m.,  [E.D.T.J.  on  July  22. 1997. 
ADDRESSES:  Written  comments  and 
request.s  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  George 
Rieger,  Field  Branch  Chief,  at  the 
address  listed  below. 

Copies  of  the  Ohio  program,  the 
proposed  amendment,  a  listing  of  any 


scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Field  Branch  Chief. 
Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  3 
Parkway  Center,  Pittsburgh,  PA 
15220,  Telephone:  (412)  937-2153. 
Ohio  Division  of  Mines  and 
Reclamation,  1855  Fountain  Square 
Court,  Columbus,  Ohio  43224, 
Telephone:  (614)  265-1076 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Telephone:  (412)  937-2153. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16,  1982.  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10, 
1982.  Federal  Register  (42  FR  34688). 
Subsequent  actions  concerning  the 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
935.11,  935.12,  935.15,  and  935.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  June  24.  1997, 
(Administrative  Record  No.  OH-2173- 
00)  Ohio  submitted  a  proposed 
amendment  to  its  program  pursuant  to 
SMCRA  and  in  response  to  a  required 
amendment  at  30  CFR  935.16.  The 
provision  of  the  Ohio  Revised  Code 
(ORG)  that  Ohio  proposes  to  amend  is: 
ORG  1531:13— Appeal  of  Violation. 
S{}ecifically.  Ohio  is  proposing  that  a 
permittee  may  file  a  request  for  an 
award  to  the  permittee  of  the  costs  and 
expenses,  including  attorney's  fees, 
reasonably  incurred  by  the  permittee  in 
connection  with  an  appeal.  Ohio  may 
assess  those  costs  and  expenses  against 
a  party  who  initiated,  or  participated  in, 
the  appeal  if  the  permittee  demonstrates 
that  the  party  initiated  or  participated  in 
the  appeal  in  bad  faith  and  for  the 
purpose  of  harassing  or  embarrassing 
the  permittee.  The  Division  of  Mines 
and  Reclamation  may  file  with  the 
Commission  a  request  for  an  award  of 
the  attorney's  fees. 
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m.  Public  Comment  Procedures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemaking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Appalachian  Regional 
Coordinating  Center  will  not  necessarily 
be  considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

Public  Hearing 

Persons  wishing  to  speak  at  the  public 
hearing  should  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  by  4:00  p.m.,  [E.D.T.]  on  July 
22, 1997.  The  location  and  time  of  the 
hearing  wiU  be  arranged  with  those 
persons  requesting  the  hearing.  If  no  one 
requests  an  opportunity  to  speak  at  the 
public  hearing,  the  hearing  will  not  be 
held. 

Filing  of  a  written  statement  at  the 
time  of  the  hearing  is  requested  as  it 
will  greatly  assist  the  transcriber. 
Submission  of  written  statements  in 
advance  of  the  hearing  will  allow  OSM 
officials  to  prepare  adequate  responses 
and  appropriate  questions. 

The  public  hearing  will  continue  on 
the  specified  date  until  all  persons 
scheduled  to  speak  have  been  heard. 
Persons  in  the  audience  who  have  not 
been  scheduled  to  speak,  and  who  wish 
to  do  so,  will  be  heaid  fiallowing  those 
who  have  been  scheduled.  The  hearing 
will  end  after  all  persons  scheduled  to 
speak  and  persons  present  in  the 
audience  who  wish  to  speak  have  been 
heard. 

Any  disabled  individual  who  has 
need  for  a  special  accommodation  to 
attend  a  public  hearing  should  contact 
the  mdividual  listed  under  FOR  FURTHER 
MFORMATKW  CONTACT. 

Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak  at  a  hearing,  a 
public  meeting,  rather  than  a  public 
hearing,  may  be  held.  Persons  wishing 
to  meet  with  OSM  representatives  to 
discuss  the  proposed  amendment  may 
request  a  meeting  by  contacting  the 
person  listed  uinder  FOR  FURTHER 
INFORMATION  CONTACT.  All  such  meetings 
will  be  open  to  the  public  and,  if 


possible,  notices  of  meetings  will  be 
posted  at  the  locations  listed  under 
ADDRESSES.  A  written  summary  of  each 
meeting  will  be  made  a  part  of  the 
Administrative  Record. 

IV.  Procedural  Determinations 

fixecufive  Order  12866 

This  rule  is  exempted  fiom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Planning  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards' of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731,  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 


prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously   ^ 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
Si  00  million  or  more  in  any  given  year 
on  any  governmental  entity  or  tke 
private  sector. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Underground  mining 

Dated:  )une  27,  1997. 
Tim  L.  Dieringer, 

Acting  Regional  Director,  Appalachian 
Regional  Coordinating  Center. 
(FR  Doc.  97-17588  Filed  7-3-97;  8:45  am) 
BIUJNO  CODE  4310-06-M 


ENVIRONMENTAL  PROTECTKM 
AGENCY 

40  CFR  Part  52 

[CA  10S-0041b;  FRL-6»44-1] 

Approval  and  Promulgaftion  Of 
ImptMiMmaUon  Plan  for  Yok>-Solane 
Air  QuaWy  Mwiagaimnt  Pllikl 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  California  State 
Implementation  Plan  (SIP).  The 
revisions  concern  rules  submitted  by  tke 
State  of  California  on  behalf  of  the  Yole- 
Solano  Air  Quality  Management  District 
{the  District)  for  the  piupose  of  meeting 
requirements  of  the  Clean  Air  Act,  as 
amended  in  1990  (CAA  or  the  Act)  with 
regard  to  new  source  review  (NSR). 
The  intended  efiect  of  proposing 
approval  of  these  rules  is  to  control  air 
pollution  in  accordance  with  the 
requirements  of  the  Act.  In  the  final 
rules  section  of  this  Federal  Register. 
the  EPA  is  approving  the  state's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  this 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
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received  in  response  to  this  proposed 
action,  no  further  activity  is 
contemplated  in  reladon  to  this 
proposal  If  EPA  receives  adverse 
comments,  the  direct  final  approval  will 
be  withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  action  based  on  this 
proposal.  EPA  will  not  institute  a 
second  public  comment  period  on  this 
document.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
August  6,  1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Steve 
Ringer.  Permits  Office  (AIR-3),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  9,  75  Hawthorne  Street, 
San  Francisco,  CA  94105-3901. 
Copies  of  the  rules  and  EPA's 
evaluation  report  for  the  rules  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rules  are 
available  for  inspection  at  the  following 
locations: 

Permitting  Office  (AIR-3),  Air  Division, 
U.S.  Environmental  Protection 
Agency,  Region  K,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 
California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  95814. 
Yolo-Solano  Air  Quality  Management 
District.  1947  Galileo  Ct.,  Suite  103, 
Davis,  CA  95616 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Ringer  at  (415)  744-1260. 
SUPPt-EMENTARY  INFORMATION:  EPA  is 
proposing  to  approve  the  following 
rules  into  the  SIP: 
Rule  3.1 — General  Permit  Requirement; 

Rule  3.2 — Exemptions; 
Rule  3.4 — New  Source  review;  Rule 
3.14 — Emission  Reduction  Credits; 
and  Rule  3.15 — Priority  Reserve.  Rule 
3.1  was  adopted  by  the  District  Board 
of  Directors  on  February  23,  1994,  and 
submitted  to  EPA  as  an  amendment  to 
the  SIP  on  October  19,  1994.  Rule  3.2 
was  adopted  by  the  District  on  August 
25,  1993,  and  submitted  to  EPA  on 
March  29,  1994.  Rule  3.4  was  adopted 
by  the  District  on  December  11,  1996, 
and  submitted  to  EPA  on  March  26, 
1997.  Rules  3.14  and  3.15  were 
adopted  by  the  District  on  September 
22,  1993,  and  submitted  to  EPA  on 
March  29,  1994. 

For  further  information,  please  see  the 
information  provided  in  the  direct  final 
action  which  is  located  in  the  rules 
section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401-7671q. 


Dated:  June  4,  1997. 
Felicia  Marcus, 
Regional  Administrator 
(FR  Doc.  97-17598  Filed  7-3-97;  8:45  am] 
BiujNGCOOE  aeeo-so-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-145,  RM-9091] 

Radio  Broadcasting  Services;  Glen 
Rose  and  Stamford,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Cleburne  Radio,  Inc.,  licensee  of  Station 
KCLE-FM,  requesting  the  substitution 
of  Channel  221C1  for  Channel  221C2  at 
Glen  Rose  and  modification  of  Station 
KCLE-FM's  license  accordingly. 
Petitioner  also  requests  the  substitution 
of  Channel  295A  for  Channel  221C2  at 
Stamford,  Texas,  and  modification  of  M 
&  M  Broadcasting's  construction  permit 
to  specify  the  Class  A  channel.  Channel 
221C1  and  Channel  295A  can  be 
allotted  to  Glen  Rose  and  Stamford, 
Texas,  respectively,  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  at  the  sites 
specified  by  Cleburne.  The  coordinates 
for  Channel  221C1  at  Glen  Rose  are  32- 
16-30  ML  and  98-08-30  WL.  The 
coordinates  for  Channel  295A  at 
Stamford  are  32-58-21  NL  and  99-48- 
32  WL.  In  accordance  with  Section 
1.420(g)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions 
of  interest  for  the  use  of  Channel  221C1 
at  Glen  Rose  or  require  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel. 
DATES:  Comments  must  be  filed  on  or 
before  August  11,  1997,  and  reply 
comments  on  or  before  August  26,  1997. 
ADDRESSES:  Federal  Communications 
Commission,  Washington.  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  John  J.  McVeigh,  Bernstein 
and  McVeigh,  1818  N  Street,  Suite  700, 
Washington,  D.C.  20036  (Coimsel  for 
petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Mciking,  MM  Docket  No. 
97-145,  adopted  June  11,  1997,  and 
released  June  20, 1997.  The  full  text  of 


this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karouaos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Buwau. 
(FR  Doc.  97-17570  Filed  7-3-97;  8:45  am] 

BtLUNG  CODC  S712-01-f> 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  4, 7,  8, 15, 16, 17,  22,  27, 
28,  31 ,  32,  35,  42,  43,  44,  45,  49,  51,  52, 
and  53 

[FAR  Case  95-013] 

RIN  9000-AH60 

Federal  Acquisition  Regulation; 
Government  Property 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  The  public  comment  period 
on  the  proposed  rule,  Government 
Property,  which  was  published  in  the 
Federal  Register  at  62  FR  30186,  June  2, 
1997,  is  extended  from  August  1,  1997, 
through  August  15, 1997.  The  rule 
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would  amend  the  Federal  Acquisition 
Regulation  (FAR)  to  simplify  procedures 
and  eliminate  requirements  related  to 
the  management  and  disposition  of 
Government  property  in  the  possession 
of  contractors.  It  will  replace  FAR  Parts 
45  and  52.245  and  makes  conforming 
changes  to  FAR  Parts  4,  7,  8,  15,  16,  17. 
22,  27,  28,  31,  32,  35,  42,  43,  44,  49,  51, 
52,  and  53.  The  comment  period  is 
extended  in  order  to  accommodate 
public  requests  for  an  extension. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
FAR  Secretariat  at  the  address  shown 
below  on  or  before  August  15,  1997. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVR),  1800  F  Street. 
NW,  Room  4035,  Washington,  DC 
20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to 
£arcase.95-01 3@gsa.gov.  Please  cite  FAR 
case  95-013  in  all  correspondence 
related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Angelena  Moy  (703)  695-1097/1098 
(E-Mail:  moyac@acq.osd.mil),  or  Ms. 
Linda  Klein  at  (202)  501-3775. 

List  of  Subjects  in  48  CFR  Parts  4,  7,  8, 
15.  16, 17,  22,  27.  28.  31,  32,  35,  42,  43, 
44,  45.  49.  51,  52,  and  53 

Government  procurement. 
Dated:  July  1,  1997. 
Jeremy  C.  Otson, 

Acting  Director,  Federal  Acquisition  Policy 
Division. 

[FR  Doc.  97-17626  Filed  7-3-97;  8:45  am) 

BtLUNG  CODE  682fr-EP-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Docket  No.  97-44;  Notice  01] 

RIN2127-AG48 

Federal  Motor  Vehicle  Safety 
Standards;  Seat  Belt  Assemblies 

AGENCY:  National  Highway  Traffic 
Safety  AdministraUon  (NHTSA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  In  response  to  a  petition  from 
the  Association  of  International 
Automobile  Manufacturers,  Inc. 
(AIAM),  this  document  proposes  to 
amend  Standard  No.  209,  Seat  Belt 
Assemblies,  by  deleting  the  requirement 
in  S4.lCb)  that  the  lap  belt  portion  of  a 


safety  belt  system  be  designed  to  remain 
on  the  pelvis  under  all  conditions.  The 
agency  has  tentatively  determined  that 
other  provisions  in  Standard  No.  209, 
and  provisions  in  Standard  No.  208, 
Occupant  Crash  Protection,  and 
Standard  No.  210,  Seat  Belt  Assembly 
Anchorages,  provide  adequate  and  more 
readily  enforceable  requirements  for 
pelvic  restraint.  Therefore,  the  agency 
believes  that  deleting  the  pelvic 
restraint  requirement  in  Standard  No. 
209  would  cause  no  detriment  to  safety. 
This  proposal  is  consistent  with  the 
President's  Regulatory  Reinvention 
Initiative,  which  directs  Federal 
agencies  to  identify  and  eliminate 
imnecessary  Federal  Regulations.     ^ 
DATES:  Comment  Date:  Comments  must 
be  received  by  September  5, 1997. 

Proposed  Effective  Date:  If  adopted, 
the  proposed  amendments  would 
become  effective  September  1,  1998. 
ADDRESSES:  Comments  should  refer  to 
the  docket  and  notice  number  of  this 
notice  and  be  submitted  to:  Docket 
Section,  Room  5109,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  Street,  SW.  Washington,  DC 
20590.  (Docket  Room  hours  are  9:30 
a.m.-4  p.m.,  Monday  through  Friday.) 
FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.  Washington. 
DC  20590: 

For  non-legal  issues:  Mr.  John  Lee, 
Office  of  Crashworthiness  Standards, 
NPS-11,  telephone  (202)  365-4924, 
facsimile  (202)  366-4329,  electronic 
mail  "jlee@nhtsa.dot.gov". 

For  legal  issues:  Mr.  Edward  Glancy, 
Office  of  the  Chief  Counsel,  NCC-20. 
telephone  (202)  366-2992,  facsimile 
(202)  366-3820.  electronic  mail 
"eglancy@nhtsa.dot.gov". 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Federal  Motor  Vehicle  Safety 
Standard  (FMVSS)  No.  209,  Seat  Belt 
Assemblies,  speci6es  requirements  for 
seat  belt  assemblies,  including  the 
pelvic  restraint  and  the  upper  torso 
restraint.  Other  requirements  address 
the  release  mechanism,  the  attachment 
hardware,  the  adjustment,  the  webbing, 
the  strap,  and  marking  and  other 
informational  instructions.  Standard  No. 
209  was  patterned  after  an  existing 
Department  of  Commerce  standard, 
which  was  adopted  from  a  Society  of 
Automotive  Engineers  (SAE)  standard. 
(29  FR  16973,  December  11, 1964) 

In  Standard  No.  209,  section  S4.1(b) 
Pelvic  restraint  states: 

A  seat  belt  assembly  shall  provide  pelvic 
restraint  whether  or  not  upper  torso  restraint 


is  provided,  and  the  pelvic  restraint  shall  be 
designed  to  remain  on  the  pelvis  under  all 
conditions,  including  collision  or  roll-over  of 
the  motor  vehicle.  Pelvic  restraint  of  a  Type 
2  seat  belt  assembly  that  can  be  used  without 
upper  torso  restraint  shall  comply  with 
requirement  for  Type  1  seat  belt  assembly  in 
S4.1toS4.4. 

No  National  Highway  Traffic  Safety 
Administration  (NHTSA)  rulemaking 
proceeding,  SAE,  or  Department  of 
Commerce  standard  has  discussed  the 
rationale  of  S4.1  (b).  The  agency 
believes  that  the  main  purpose  of  having 
S4.l(b)  is  to  ensure  that  the  lap  belt 
remains  on  the  pelvis,  to  provide  a 
strong,  bony  support  for  belt  loads 
incurred  during  a  crash,  rather  than 
imposing  the  loads  on  the  soft, 
abdominal  region  or  the  femurs.  The 
iliac  crest  of  the  pelvic  bone  provides  a 
natiu-al  "detent"  which  helps  to  retain 
the  belt  on  the  pelvic  bone. 

Submarining  which  may  occur  in  a 
crash  tends  to  displace  the  lap  belt  from 
its  optimum  position  on  the  pelvis  and 
moves  it  to  the  more  vulnerable,  soft 
abdominal  area. 

In  response  to  a  letter  from  Mr.  H. 
George  Johannessen  of  the  Automotive 
Occupant  Restraint  Council  asking 
about  the  meaning  of  S4. 1(b),  NHTSA 
issued  an  interpretation  letter  dated 
August  11,  1991  that  sUted: 

*   *   *  we  believe  that  the  requirement  of 
S4.1(b)  of  Standard  No.  209  means  that  safety 
belts  must  be  designed  to  be  capable  of  being 
prof>erly  adjusted  and  positioned  on  the 
pelvis  of  occupants  ranging  from  6-year-old 
children  to  95th  percentile  adult  males.  The 
belts  must  also  be  capable  of  remaining  on 
the  pelvis  of  such  occupants  during  collision 
or  roll-over.  A  belt  system  that  was  not 
capable  of  being  posiUoned  on  the  pelvis  and 
remaining  there  during  crashes  would  not 
comply  with  S4.1fb). 

n.  Rutemaking  Petition 

On  May  24,  1996,  the  Association  of 
International  Automobile 
Manufactiu^rs.  Inc.  (AIAM)  petitioned 
NHTSA  to  delete  S4.1(b)  of  Standard 
No.  209.  That  organization  stated  that 
this  provision  was  an  appropriate 
candidate  for  deletion  in  accordance 
with  the  President's  Regulatory 
Reinvention  Initiative,  which  directed 
Federal  agencies  to  identify  rules  that 
are  unnecessary  or  that  should  be 
clarified. 

AIAM  stated  that  the  phrase 
"designed  to  remain  on  the  pelvis  under 
all  conditions  "  was  redundant  of  other, 
more  specific  and  more  stringent 
requirements  in  Standard  No.  208, 
Occupant  Crash  Protection,  Standard 
No.  209,  and  Standard  No.  210,  Seat 
Belt  Assembly  Anchorages,  which 
already  provide  specific  requirements 
about  pelvic  restraint.  As  an  example. 
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that  organization  stated  that  Section 
S7.1.1  of  Standard  No.  208  requires  that 
safety  belts  be  adjustable  to  fit  "persons 
whose  dimensions  range  from  those  of 
a  50th  percentile  6  year  old  child  to 
those  of  a  95th  percentile  adult  (male)." 
In  addition,  the  petitioner  claimed  that 
the  range  of  adjustment  in  Standard  No. 
208  is  more  stringent  than  Standard  No. 
209 

AIAM  stated  that  Standard  No.  209 
does  not  appear  to  be  addressing  safety 
belt  performance  issues  as  effectively  as 
Standard  No.  208  and  Standard  No.  210 
have  addressed  them  in  recent  years. 
AIAM  listed  several  examples  of 
improvements  to  safety  belt 
performance  in  FMVS'S  No.  208  (e.g., 
improved  comfort,  dynamic  testing  of 
manual  safety  belts,  lap/shoulder  belts 
in  rear  outboard  seating  positions,  etc.) 
and  FMVSS  No.  210  (e.g.,  30  degree  lap 
belt  angle). 

AIAM  further  stated  that  the  only 
rulemaking  proceeding  involving 
Standard  No.  209  in  recent  years  was 
one  that  removed  obsolete  provisions 
and  reconciled  the  requirements  of 
Standard  No.  209  with  Standard  No. 
208's  dynamic  testing  requirements. 

ni.  NHTSA  Response  and  Proposal 

NHTSA  tentatively  concludes  that 
S4.1(b)  is  not  an  effective  requirement 
as  currently  drafted.  It  needs  to  be  either 
clarified  or  deleted.  The  provision 
"*   *   *  the  pelvic  restraint  shall  be 
designed  to  remain  on  the  pelvis  imder 
all  conditions,  including  collision  or 
roll-over  *    *    *"  raises  a  question:  If  a 
lap  belt  does  not  remain  on  the  pelvis 
during  a  crash,  is  that  sufficient  to 
establish  that  the  belt  is  not  "designed" 
to  remain  on  the  pelvis  under  all 
conditions?  Further,  the  meaning  of  the 
words,  "remain  on  the  pelvis,"  is 
unclear.  Thus,  the  requirement  appears 
to  be  unenforceable  in  its  current  form 
and  is  a  candidate  for  regulatory  reform. 

After  reviewing  the  available 
information,  NHTSA  has  decided  to 
propose  amending  Standard  No.  209  by 
deleting  S4.1(b).  The  agency  believes 
that  Standard  No.  208.  other  provisions 
in  Standard  No.  209.  and  Standard  No. 
210  contain  adequate  and  more  specific 
requirements  that  together  ensure 
effective  pelvic  restraint.  The  fitting 
requirements  of  Standard  No.  208 
establish  requirements  that  the  lap  belt 
portion  of  the  safety  belt  must  fit 
persons  from  a  six-year-old  child  to  a 
95th  percentile  adult  male.  Two  other 
requirements,  one  in  Standard  No.  210 
and  the  other  in  Standard  No.  209  itself, 
specify  safety  belt  fit  and  reduce  the 
likelihood  of  occupant  submarining. 
The  agency  amended  S4.3.1  of  Standard 
No.  210  in  1990  to  increase  the 


minimum  lap  belt  angle  to  30  degrees, 
specifically  to  improve  belt  fit  and 
reduce  the  potential  of  occupant 
submarining.  (55  PR  17970,  April  30, 
1990)  In  addition,  section  S4.3(j)  of 
Standard  No.  209  requires  that  an 
emergency-locking  retractor  lock  before 
the  webbing  extends  one  inch  when  the 
retractor  is  subjected  to  an  acceleration 
of  0.7g.  This  requirement  prevents  belt 
webbing  bom  playing  out  in  a  crash. 
NHTSA  tentatively  concludes  that  the 
fitting  requirements  in  Standard  No.  208 
together  with  the  lap  belt  angle  in 
Standard  No.  210  and  emergency- 
locking  retractor  requirements  in 
Standard  No.  209  provide  assurance  that 
the%p  belt  would  reduce  the  likelihood 
of  occupant  submarining. 

Based  on  these  considerations,  the 
agency  believes  that  deleting  the  pelvic 
restraint  requirement  in  section  S4.l(b) 
of  Standard  No.  209  would  cause  no 
detriment  to  safety,  and  is  accordingly 
proposing  to  delete  it. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  ndemaking  action  under  E.O.  12866 
and  the  Department  of  Transportation's 
regulatory  policies  and  procedures.  This 
rulemaking  document  was  not  reviewed 
under  E.O.  12866,  "Regulatory  Planning 
and  Review."  This  action  has  been 
determined  to  be  not  "significant" 
under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  There  would  be  no  apparent 
cost  savings  or  added  costs.  Deletion  of 
this  section  would  not  result  in  any 
manufacturing  changes  or  deletion  of 
compliance  tests.  There  are  no  apparent 
benefits  (other  than  the  deletion  of  a 
requirement  that  does  not  add  to  safety) 
or  disbenefits.  Deletion  of  this  section 
should  not  result  in  any  design  or 
performance  changes  on  motor  vehicle 
restraints. 

Regulatory  Flexibility  Act 

NHTSA  has  also  considered  the 
impacts  of  this  notice  under  the 
Regulatory  Flexibility  Act.  I  hereby 
certify  that  this  proposed  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
As  explained  above,  NHTSA  does  not 
anticipate  a  significant  economic  impact 
on  any  manufacturer  from  this  proposal. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1980  (Pub.  L.  96-511), 
there  are  no  requirements  for 
information  collection  associated  with 
this  proposed  rule. 


National  Environmental  Policy  Act 

NHTSA  has  also  analyzed  this 
proposed  rule  under  the  National 
Environmental  Policy  Act  and 
determined  that  it  would  not  have  a 
significant  impact  on  the  human 
envfronment. 

Executive  Order  12612  (Federalism) 

NHTSA  has  analyzed  this  proposal  in 
accordance  with  the  principles  and 
criteria  contained  in  E.O.  12612,  and 
has  determined  that  this  proposed  rule 
would  not  have  significant  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  Under  49  U.S.C. 
30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

Submission  of  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21.) 
Necessary  attachments  may  be 
appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 
arguments  in  a  concise  fashion. 

If  a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel,  NHTSA,  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation.  49  CFR  part  512. 
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All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
comments  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  Comments  on  the 
proposal  will  be  available  for  inspection 
in  the  docket.  The  NHTSA  will  continue 
to  file  relevant  information  as  it 
becomes  available  in  the  docket  after  the 
closing  date,  and  it  is  recommended  that 
interested  persons  continue  to  examine 
the  docket  for  new  material. 


Those  persons  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subjects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles. 

In  consideration  of  the  foregoing,  it  is 
proposed  that  49  CFR  Part  571  be 
amended  as  follows: 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  title  49  would  continue  to  read  as 
follows: 


Authority:  49  U.S.C.  322.  30111,  30115, 
30117.  and  30166;  delegation  of  autfaonty  at 
49  CFR  1.50. 

2.  Section  571.209  would  be  amended 
by  removing  and  reserving  S4.1(b)  to 
read  as  follows: 

§571.209    Standard  No.  209,  Seat  Bett 
Assemblies. 


S4.1  *    •    * 
(b)  [Reserved) 


Issued  on:  June  30,  1997. 

L.  Robert  Shehon, 

Associate  Administrator  for  Safety 
Performance  Standards. 

(FR  Doc.  97-17628  Filed  7-3-97:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Arapahoe  Basin  Ski  Area  Master 
Oevelopfnent  Plan,  Arapaho  National 
Forest,  (Administered  by  the  White 
River  National  Forest),  Summit  County, 
Colorado 

agency:  Forest  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  environmental  impact 
statement. 

SUMMARY:  On  August  9,  1996.  a  Notice 
of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  (EIS)  to 
analyze  and  disclose  the  effects  of  a 
Master  Development  Plan  for  Arapahoe 
Basin  Ski  Area  (A-Basin)  was  published 
in  the  Federal  Register  (pages  41562  to 
41563).  The  Master  Development  Plan 
would  update  the  1982  plan  presently 
in  effect  and  outlines  a  number  of  ski 
area  modifications  and  new  facilities, 
including  limited  snowmaking. 

The  NOI  stated  that  the  draft  EIS 
would  be  published  in  late  1996  or  early 
1997  and  the  final  EIS  would  be 
completed  in  mid  1997.  This  project  has 
been  delayed  in  order  to  analyze 
another  stream  as  a  potential  water 
source  for  the  snowmaking.  Additional 
stream  studies  will  be  completed  in  the 
summer  and  fall  of  1997.  We  now 
expect  to  publish  the  draft  EIS  in  early 
1998,  to  ask  for  public  comment  for  a 
period  of  45  days,  and  to  complete  a 
final  EIS  in  mid  1998. 

DATES:  The  formal  scoping  period  ended 
September  7.  1996,  however  comments 
from  interested  parties  and  agencies  are 
still  being  accepted. 

ADDRESSES:  Send  written 
correspondence  to:  Tere  O'Rourke, 
District  Ranger,  U.S.  Forest  Service,  P.O. 
Box  620,  680  Blue  River  Parkway, 
Silverthome,  CO.  80498  or  FAX  to  (970) 
468-7735. 


FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Bailey,  NEPA  Coordinator,  (970) 
468-5400. 

SUPPLEMENTARY  INFORMATION:  The 
Arapahoe  Basin  Master  Development 
Plan  (MDP)  was  completed  in  1996  to 
update  the  1982  Arapahoe  Basin  Ski 
Area  Master  Plan  (1982  Plan).  The  1982 
Plan  currently  guides  the  Forest  Service 
in  their  administration  of  the  ski  area's 
Special  Use  Permit.  A  majority  of  the 
upgrades  described  in  the  1982  Plan 
have  been  implemented,  with  the 
exception  of  the  proposed  snowmaking 
facilities.  Given  the  age  and  status  of  the 
1982  Plan,  the  Forest  Service  and  A- 
Basin  determined  that  an  updated  plan 
would  be  appropriate  at  this  time. 
The  purpose  of  and  need  for  the 
proposed  MDP  are  as  follows: 
— Update  the  1982  Plan  which  is 
outdated  (almost  15  years  old).  Most 
of  the  improvements  described  in  the 
1982  Plan  have  been  implemented.  In 
addition,  new  ski  area  technologies, 
planning  strategies,  and 
environmental  philosophies  have 
emerged  during  this  time  which 
warrant  consideration  in  an  updated 
plan. 
— Increase  summer  recreational 
opportunities  at  A-Basin,  potentially 
to  include  off-season  alpine  skiing, 
mountain  biking,  interpretive  trails, 
and  an  alpine  slide. 
— Provide  oH-season  public  skiing 
opportunities  and  race  camp 
experiences  for  young  racers  through 
the  use  of  snowmaking  to  cover 
approximately  15-30%  of  the  skiable 
terrain  at  A-Basin.  This  would  also 
provide  for  fall  training  facilities  for 
the  U.S.  Ski  Team  (USST). 
— Upgrade  and  improve  restaurant, 
parking,  patrol  headquarters,  and 
other  facilities  at  the  resort. 
— Encourage  year — round  use  of  the 
facilities  while  maintaining  the  resort 
character. 

The  decision  to  be  made  is  whether  or 
not  to  approve  and  accept  the  proposed 
MDP  as  a  portion  of  the  existing  special 
use  permit.  The  range  of  preliminary 
alternatives  include  Alternative  A  (No 
Action,  Status  Quo),  Alternative  B 
(Proposed  Action:  A-Basin  MDP),  and 
Alternative  C  (Modified  Proposed 
Action,  with  conventional  smowmaking 
and  no  alpine  slide). 

Public  comment  was  received  in 
response  to  the  August  9,  1996  Notice 
of  Intent.  Newsletters  have  been  mailed 
to  the  public  and  two  public  meetings 


were  held  in  August,  1996.  The 
comments  received  have  been  analyzed 
and  distilled  into  a  set  of  preliminary 
analysis  issues  which  include: 
recreation/resort  experience,  user 
conflicts/safety/skier  density, 
hydrologic  basin  capacity,  water  quality 
and  timdra  ecosystem. 

A  U.S.  Army  Corps  of  Engineers  "404 
Permit"  for  dredging  and  filling  waters 
and/or  wetlands  may  be  required.  The 
Forest  Service  has  requested  the  U.S. 
Army  Corps  of  Engineers  and  the  U.S. 
Fish  and  Wildlife  Service  to  cooperate 
in  the  environmental  analysis. 

We  expect  to  publish  the  draft 
enviromnental  impact  statement  in  early 
1998,  to  ask  for  public  comment  for  a 
period  of  45  days,  and  to  complete  a 
final  environmental  impact  statement  in 
mid  1998.  The  45-day  public  conunent 
period  on  the  draft  EIS  will  conmience 
on  the  day  the  Environmental  Protection 
Agency  publishes  a  "Notice  of 
Availability"  in  the  Federal  Register. 
The  responsible  official  will  be  the 
Forest  Supervisor,  White  River  National 
Forest,  P.O.  Box  948,  Glenwood  Springs, 
CO,  81602. 

The  Forest  Service  believes  that  it  is 
important  to  give  reviewers  notice  of 
several  court  rulings  related  to  public 
participation  in  the  enviromnental 
review  process.  First,  reviewers  of  draft 
environmental  impact  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  it  is  meaningful  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear  . 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
enviromnental  impact  statement  stage 
but  aie  not  raised  until  after  completion 
of  the  final  environmental  impact 
statement  may  be  waived  or  dismissed 
by  the  courts.  City  of  Angoon  v.  Model, 
803  F.2d,  1016.  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.Supp.  1334,  1338,  (E.D.  Wis.  1980). 
Because  of  these  court  rulings  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  envirorunental  impact 
statement 
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To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Eteted:  June  25,  1997. 
Baa  L.  Del  Villar, 
Acting  Forest  Supervisor. 
[FR  Doc.  97-17554  Filed  7-3-97;  8:45  am] 
MUJNC  COM  3410-BW-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Klamath  Provincial  Advisory 
Committee  (PAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Klamath  Provincial 
Advisory  Committee  will  meet  on  July 
24  and  25,  1997  at  the  Shilo  Irm  Suites 
Hotel  Klamath  Lake  Conference  Room, 
2500  Almond  Street,  Klamath  Falls, 
Oregon.  On  July  24,  the  meeting  will 
begin  at  9  a.m.  and  adjourn  at  5  p.m. 
The  meeting  on  July  25  will  be  a  field 
trip  starting  at  8  a.m.  and  adjourn  at  3 
p.m.  Agenda  items  to  be  covered 
include:  (1)  Klamath  PAC  salvage 
subcommittee  recommendation  update; 
(2)  Regional  Interagency  Executive 
Committee  and  PAC  relationship 
discussion;  (3)  Subcommittee  Reports; 
and  (4)  public  comment  periods.  All 
PAC  meetings  are  open  to  the  public. 
Interested  citizens  are  encouraged  to 
attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Connie  Hendryx,  USDA,  Klamath 
National  Forest,  at  1312  Fairlane  Road. 
Yreka.  California  96097;  telephone. 
916-842-6131.  (FTS)  700-467-1309. 

Dated:  June  27.  1997. 
Nancy  J.  Gibson, 
Administrative  Officer. 
(FR  Doc.  97-17644  Filed  7-3-97;  8:45  am) 
MLUNQ  COOC  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Willamette  Provincial  Interagency 
Executive  Committee  (PIEC),  Advisory 
Committee 

AQENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Willamette  PIEC 
Advisory  Committee  will  meet  on 
Friday,  July  11,  1997.  The  meeting  will 
be  held  at  the  Salem  BLM  Office:  1717 
Fabry  Rd  SE;  Salem,  Oregon  97306; 
phone  (503)  375-5642.  The  meeting  is 
scheduled  to  begin  at  9:00  a.m.,  and  will 
conclude  at  approximately  12:00  p.m. 
The  agenda  includes:  (1)  Continuation 
of  Little  Sandy  Watershed 
recommendation  discussion  from  the 
June  30  meeting,  (2)  Information 
sharing,  (3)  Public  forum.  The  public 
forum  is  tentatively  scheduled  to  begin 
at  11:45  a.m.  Time  allotted  for 
individual  presentations  will  be  limited 
to  3  minutes.  Written  comments  are 
encouraged.  Written  comments  may  be 
submitted  prior  to  the  meeting  by 
sending  them  to  Designated  Federal 
Official  Neal  Forrester  at  the  address 
given  below. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Neal  Forrester;  Willamette 
National  Forest.  211  East  Seventh 
Avenue;  Eugene,  Oregon  97401;  (541) 
465-6924. 

Dated:  June  30.  1997. 
Darrel  L.  Kmopft, 

Forest  Supervisor. 

|FR  Doc.  97-17564  Filed  7-3-97;  8:45  ami 

HLLmC  COOe  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  August  6.  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 


1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFOMllATION: 

On  January  31,  February  14,  May  9 
and  16,  1997  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(62  F.R.  4722,  6946,  25586  and  27011) 
of  proposed  additions  to  the 
Procurement  List. 

The  following  Comments  Pertain  to 
Paper,  Kraft  Treated 

Comments  were  received  from  the 
current  contractor  for  the  paper,  along 
with  expressions  of  support  for  the 
contractor  from  two  Members  of 
Congress.  The  contractor  noted  that  a 
large  part  of  the  price  it  receives  for 
kraft  paper  is  the  cost  of  the  paper, 
which  is  passed  through  to  the 
customer.  Accordingly,  the  contractor 
stated  that  the  Committee  should  look  at 
its  net  sales  rather  than  gross  sales  as  the 
Committee  usually  does  to  assess  the 
extent  of  impact  adding  the  paper  to  the 
Procurement  List  would  have  on  the 
contractor.  We  discovered,  however, 
that  calculating  impact  by  this  method 
made  only  a  slight  difference  (less  than 
one  percent)  in  the  percentage  of  the 
contractor's  sales  which  this 
Procurement  List  addition  represents. 
The  amount  of  impact  using  either 
method  was  well  below  the  level  which 
the  Committee  normally  considers  to  be 
severe.  Consequently,  the  Committee 
has  concluded  that  this  addition  to  the 
Procurement  List  will  not  have  a  severe 
adverse  impact  on  the  contractor,  even 
when  the  effect  of  recently  losing  a 
major  customer  is  taken  into  accoimt. 

The  following  Comments  Pertain  to 
Laundry  Service,  San  Diego,  CA 

Comments  were  received  from  a 
previous  contractor  which  was  asked  to 
supply  sales  data.  The  contractor 
indicated  that  addition  of  the  service  to 
the  Procurement  List  would  minimally 
impact  the  corporation's  overall 
operations.  However,  the  contractor 
indicated  that  the  addition  would 
greatly  impact  the  commercial  business 
side  of  its  laundry  operations  and  might 
cause  the  layoff  of  a  few  workers. 

As  the  contractor  has  indicated,  losing 
this  business  will  have  little  effect  on 
the  corporation,  so  the  Committee  has 
concluded  that  there  will  not  be  severe 
adverse  impact  on  the  contractor.  While 
the  Committee  regrets  displacing  any 
workers,  the  possible  layoff  of  a  few 
workers  is  outweighed  by  the  creation  of 
jobs  for  people  with  severe  disabilities, 
who  have  an  unemployment  rate  well 
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above  that  of  other  workers,  who  can 
more  easily  find  replacement 
employment.  After  consideration  of  the 
material  presented  to  it  concerning 
capability  of  qualified  nonprofit 
agencies  to  provide  the  commodities 
and  services  and  impact  of  the  additions 
on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodities  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
GDay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Dog  Bones 

M.R.  405  thru  411 
Paper,  Kraft  Treated 

8135-00-966-2532 

8135-00-966-2533 

8135-00-973-1835 

Services 

Laundry  Service,  Transient  Personnel 
Unit.  BEQ  &  BOQ,  Fleet  Anti- 
submarine Warfare  Center,  San 
Diego,  California 

Laundry  Service,  U.S.  Air  Force 
Academy  Hospital,  Colorado 
Springs,  Colorado 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options  that  may 

be  exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

|FR  Doc.  97-17638  Filed  7-3-97;  8:45  ami 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

procurement  list. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  6,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bnverly  Milkman.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Goverrunent.  ^ 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits- Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List  Comments  on  this 


certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Office  and  Miscellemeous  Supplies 
(Requirements  for  the  Redstone 
Arsenal  Support  Activity,  Redstone 
Arsenal,  Alabama),  NPA:  Alabama 
Industries  for  the  Blind,  Talladega, 
Alabama 

Office  and  Miscellaneous  Supplies 
(Requirements  for  the  Anniston 
Army  Depot,  Anniston,  Alabama), 
NPA:  Alabama  Industries  for  the 
Blind,  Talladega,  Alabama 

Office  and  Miscellaneous  Supplies 

(Requirements  for  Seymour-Johnson 
Air  Force  Base,  North  Carolina), 
NPA:  Raleigh  Lions  Clinic  for  the 
Blind.  Inc.,  Raleigh,  North  Carolina 

Perforator,  Paper,  2-Hole.  Desk,  7520- 
00-224-7589,  NPA:  Foothill 
Workshop  for  the  Handicapped, 
Inc.,  Pasadena,  California 

Folder,  Medical  Pressboard,  7530-00- 
NIB-0439  (Item  #420),  7530-00- 
NIB-0440  (Item  #421),  7530-00- 
NIB~0441  (Item  #424).  7530-00- 
NIB-0442  (Items  425^34) 
(Requirements  for  the  Federal 
Bureau  of  Prisons,  Washington, 
DC),  NPA:  The  Clovernook  Center, 
Opportunities  for  the  Blind, 
Cincinnati,  Ohio 

Towel,  Paper,  8540-01-359-0798. 
8540-01-055-6134,  NPA:  The 
Lighthouse  for  the  Blind  in  New 
Orleans.  New  Orleans,  Louisiana 

Services 

Commissary  Shelf  Stocking  and 
Custodial,  Redstone  Arsenal, 
Huntsville,  Alabama,  NPA:  Phoenix 
Service,  Inc.,  Huntsville,  Alabama 

Food  Service  Attendant,  U.S.  Coast 
Guard,  Integrated  Support 
Command,  Seattle,  Washington, 
NPA:  Holly  Ridge  Center. 
Bremerton,  Washington 

Mailroom  Operation  for  the  following 
locations  in  Washington,  DC: 
U.S.  Department  of  Transportation 
Headquarters,  Nassif  Building,  400 
Seventh  Street,  SW 
Federal  Aviation  Administration, 
Buildings  FOB  lOA  &  lOB,  800 
Independence  Avenue,  SW 
U.S.  Coast  Guard  Headquarters, 
Transpoint  Building,  2100  Second 
Street,  SW  and  the  Washington 
Metropolitan  Area 
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NPA:  Fairfax  Opportunities  Unlimited, 

Inc.,  Springfield,  Virginia 
Beverly  L.  Milkman, 
Executive  Director 

(FR  Doc.  97-17639  Filed  7-3-97;  8:45  am] 
BILUNG  CODE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Current  Population  Survey — 
October  1997  School  Enrollment 
Supplement. 

Fonn  Numbeiis):  None. 

Agency  Approval  Number:  0607- 
0464. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection. 

Burden:  6,400  hours. 

Number  of  Respondents:  48,000. 

Avg.  Hours  Per  Response:  8  minutes. 

Needs  and  Uses:  The  Census  Bureau 
is  requesting  clearance  for  the  collection 
of  data  concerning  the  School 
Enrollment  Supplement  to  be  conducted 
in  conjimction  with  the  October  1996 
CPS.  The  Bureau  of  the  Census  and  the 
Bureau  of  Labor  Statistics  (BLS)  sponsor 
the  basic  annual  school  enrollment 
questions,  which  have  been  collected 
annually  in  the  CPS  for  over  25  years. 
The  National  Center  for  Education 
Statistics  (NCES)  sponsors  the  inclusion 
of  additional  questions  on  education 
and  computer  usage-related  questions. 

These  supplemental  questions 
provide  information  on  public/private 
elementary  and  secondary  school 
enrollment,  and  characteristics  of 
private  school  students  and  their 
families,  which  is  used  for  tracking 
historical  trends  and  for  policy  planning 
and  support.  This  survey  is  the  only 
source  of  national  data  on  the  age 
distribution  and  family  characteristics 
of  college  students,  and  the  only  source 
of  demographic  data  on  preprimary 
school  enrollment.  As  part  of  the 
Federal  Government's  efforts  to  collect 
data  and  provide  timely  information  to 
local  governments  for  policymaking 
decisions,  the  survey  provides  national 
trends  in  employment  and  progress  in 
school. 

The  data  are  used  by  Federal  agencies; 
state,  county,  and  city  governments;  and 
private  organizations  responsible  for 
education  to  formulate  and  implement 


education  policy.  They  are  also  used  by 
employers  and  analysts  to  anticipate  the 
composition  of  the  labor  force  in  the 
futxu^. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Aimually. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  U.S.C, 
Section  182;  Title  29  U.S.C,  Sections  1- 
9. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272,  Department  of  Commerce, 
Room  5312.  14th  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  Room  10201,  New  Executive 
Office  Building.  Washington.  EX:  20503. 

Dated:  June  26,  1997. 
Linda  Engehneier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
IFR  Doc.  97-17579  Filed  7-3-97;  8:45  am) 
BILLING  CODE  3610-07-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Ordsr  ttiy.  M9) 

Grant  of  Authority  for  Subzone  Status 
Sitix  of  Phoenix,  Inc.  (Semiconductor 
Wafers)  Phoenix,  AZ 

Piu-suant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934.  an  Act  "To 
provide  for  the  establishment  *   *   *  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C. 
81a-81u)  (the  FTZ  Act),  the  Foreign- 
Trade  Zones  Board  (the  Board)  is 
authorized  to  grant  to  qualified 
corporations  the  privilege  of 
establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
caimot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the  City 
of  Phoenix,  Arizona,  grantee  of  Foreign- 


Trade  Zone  75.  for  authority  to  establish 
special-purpose  subzone  status  for  the 
semiconductor  wafer  manufacturing 
plant  of  Sitix  of  Phoenix,  Inc.,  located 
in  Phoenix.  Arizona,  was  filed  by  the 
Board  on  January  16,  1996,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  2-96, 
61  FR  1747,  1-23-96;  comment  period 
extended.  61  FR  25189,  5-20-96);  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now.  Therefore,  the  Board  hereby 
grants  authority  for  subzone  stat\is  at  the 
Sitix  of  Phoenix,  Inc.,  plant  in  Phoenix, 
Arizona  (Subzone  75G),  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28.  The  authority  for  the 
manufacturing  activity  described  in  the 
application  record  is  limited  to  the 
scope  of  such  activity  that  is  plaimed  for 
the  facility  as  constructed  (352,000  sq. 
ft.). 

Signed  at  Washington,  DC,  this  25th  day  of 
June  1997.  « 

Robert  S.  LaRuasa, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration.  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 
[FR  Doc.  97-17521  Filed  7-3-97;  8:45  ami 

BILUNQ  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

ForeigrvTrade  Zor>e8  Board 
[ORDER  NO.  903] 

Grant  of  Authority  for  Subzone  Status 
MID  States  Pipe  Fabricating,  Inc.  (Steel 
Pipe  Fabrication  Facility)  El  Dorado, 
Arkansas 

Pxirsuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C  81a-81u),  " 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  ...  of 
foreign-trade  zones  in  ports  of  entry  of 
the  United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes."  as  amended  (19  U.S.C 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Board's  regulations  (15 
CFR  Part  400)  provide  for  the 
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establishment  of  special-purpose 
subzones  when  existing  zone  facilities 
cannot  serve  the  specific  use  involved; 

Whereas,  an  application  from  the 
Little  Rock  Port  Authority  on  behalf  of 
the  Industrial  Development  Commission 
of  the  State  of  Arkansas,  grantee  of 
Foreign-Trade  Zone  14,  for  authority  to 
establish  special-purpose  subzone  status 
at  the  steel  pipe  fabrication  facility  of 
Mid  States  Pipe  Fabricating,  Inc.,  in  El 
Dorado.  Arkansas,  was  filed  by  the 
Board  on  March  25,  1996,  and  notice 
inviting  public  comment  was  given  in 
the  Federal  Register  (FTZ  Docket  25-96. 
61  FR  15216,  4/5/96;  amended,  3/12/ 
97):  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  approval  of  the  application  is  in  the 
public  interest; 

Now,  Therefore,  the  Board  hereby 
authorizes  the  establishment  of  a 
subzone (Subzone  14C)  at  the  Mid 
States  Pipe  Fabricating,  Inc.,  plant  in  El 
Dorado.  Arkansas,  at  the  location 
described  in  the  application,  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §  400.28,  and  fWther  subject 
to  a  restriction  requiring  that  foreign 
status  merchandise  admitted  to  the 
subzone  shall  be  exported. 

Signed  at  Washington,  DC.  this  25th  day  of 
June  1997 
Robert  S.  LaRusM, 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration  Alternate  Chairman, 
Foreign-Trade  Zones  Board. 
[FR  Doc.  97-17522  Filed  7-3-97;  8:45  am] 
8IUJNG  COOE  3610-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  54-97] 

Proposed  Foreign-Trade  Zone: 
Stockton,  CA;  Application  and  Public 
Hearing 

.An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Stockton  Port  District 
(commonly  known  as  the  Port  of 
Stockton),  to  establish  a  general-purpose 
foreign-trade  zone  at  sites  in  the 
Stockton  (San  Joaquin  County), 
California  area,  within  the  San 
Francisco/Oakland/ Sacramento 
Customs  port  of  entry.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act.  as  amended  (19  U.S.C.  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on  June 


24,  1997.  The  applicant  is  authorized  to 
make  the  proposal  under  Section  6302 
of  the  California  Code. 

The  proposed  zone  would  consist  of 
3  sites  (3,111  acres)  in  Stockton:  Site  1 
(600  acres) — within  the  Port  of  Stockton 
complex  on  the  Stockton  Deepwater 
Ship  Channel;  Site  2  (1,058  acres) — 
Rough  and  Ready  Island  on  the  Stockton 
Deepwater  Ship  Channel;  and.  Site  3 
(1,453  acres) — Stockton  Metropolitan 
Airport.  Sites  1  and  3  are  owned  by  the 
Port  of  Stockton  and  San  Joaquin 
County  respectively.  Site  2  is  presently 
owned  by  the  Department  of  Defense, 
but  will  be  conveyed  to  the  applicant  on 
October  1,  1997. 

The  application  contains  evidence  of 
the  need  for  foreign-trade  zone  services 
in  the  Stockton  axea.  Several  firms  have 
indicated  an  interest  in  using  zone 
procedures  within  the  proposed  project 
for  v*arehousing/distribution  activity. 
Specific  manufacturing  approvals  are 
not  being  sought  at  this  time.  Requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  July  29, 1997,  10:00  a.m.,  at 
the  Port  of  Stockton,  2201  W. 
Washington  Street,  Stockton,  California 
95201. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  September  5,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  22,  1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locatioixs: 

Port  of  Stockton  Executive  Office,  2201 
W.  Washington  Street,  Stockton,  CA 
95203. 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  June  27.  1997. 
John  I.  Da  Ponte,  Jr., 
Executive  Secretary. 

|FR  Doc.  97-17528  Filed  7-3-97;  8:45  am] 
BILLING  COOE  36ia-OS-^ 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
(Docket  55-97} 

Proposed  Foreign-Trade  Zone:  Merced, 
Madera,  and  Fresno  Counties, 
California;  Application  and  Public 
Hearing 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Board  of  Supervisors  of 
the  County  of  Merced,  California,  to 
establish  a  general-purpose  foreign-trade 
zone  at  sites  in  Merced,  Madera  and 
Fresno  Counties,  California,  adjacent  to 
the  Fresno  Customs  port  of  entry.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  Part  400).  It  was  formally  filed 
on  June  25,  1997.  The  applicant  is 
authorized  to  make  the  proposal  under 
Section  6302  of  the  California  Code. 

The  proposed  foreign-trade  zone 
would  consist  of  13  sites  (2,560  acres) 
in  3  counties  (Merced,  Madera  and 
Fresno)  in  California's  Central  Valley: 
Site  1  (820  acres) — Castle  Airport 
(former  Castle  Air  Force  Base)/ 
Morimoto  Industrial  Park,  3450  C  Street, 
Atwater  (Merced  County);  Site  2  (18 
acres) — City  of  Dos  Palos  Industrial 
Park,  1818  Lexington  Avenue,  Dos  Palos 
(Merced  County);  Site  3  (196  acres) — 
Mid  Cal  Business  Park,  Highway  33, 
Gustine  (Merced  County);  Site  4  (253 
acres) — Applegate  Business  Park,  Air 
Park  Road,  Atwater  (Merced  County); 
Site  5  (118  acres) — South  Merced 
Airport  Industrial  Park,  Albatross 
Avenue,  Merced  (Merced  County);  Site 
6  (101  acres) — City  of  Madera  Airport 
Industrial  Park/State  Center  Conunerce 
Park  (within  State  enterprise  zone). 
Falcon  Drive,  Madera  (Madera  County); 
Site  7(10  acres) — City  of  Madera 
Industrial  Park  (within  State  enterprise 
zone),  2500  West  Industrial  Avenue, 
Madera  (Madera  County);  Site  8  (102 
acres) — Airways  East  Business  Park, 
East  Shields  .Avenue,  Fresno  (Fresno 
County);  Site  9  (225  acres) — Central 
Valley  Business  Park,  East  North 
Avenue,  Fresno  (Fresno  County);  Site  10 
(511  acres) — Fresno  Airport  Industrial 
Park/City  of  Clovis  Industrial  Park, 
Aircorp  Way,  Fresno,  and  West  Dakota 
Avenue  &  West  Pontiac  Way,  Clovis 
(Fresno  County);  Site  11  (37  acres) — 
Reedley  Industrial  Park  II,  1301  South 
Buttonwillow  Avenue,  Reedley  (Fresno 
County);  Site  12  (157  acres)— City  of 
Selma  Industrial  Park,  East  Nebraska, 
Selma  (Fresno  County);  and.  Site  13(12 
acres) — Tollhouse  Industrial  Park.  1651 
Tollhouse  Road,  Clovis  (Fresno  County). 
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The  project  is  designed  to  serve  a  seven- 
county  Central  Valley  region,  also 
including  Kings,  Mariposa,  Stanislaus 
and  Tulare  Counties. 

The  application  contains  evidence  of 
the  need  for  foreign-trade  zone  services 
in  Merced,  Madera  and  Fresno  Counties. 
Several  firms  have  indicated  an  interest 
in  using  zone  procedures  for 
warehousing/ distribution  of  such  items 
as  modular  housing  components,  water 
pumps  and  agricultural  products. 
Specific  manufactiuing  approvals  are 
not  being  sought  at  this  time.  Requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

As  part  of  the  investigation,  the 
Commerce  examiner  will  hold  a  public 
hearing  on  July  30, 1997,  9:00  a.m., 
Merced  County  Board  of  Supervisors 
Chambers,  Merced  County 
Administration  Building,  Third  Floor. 
2222  M  Street,  Merced,  CA  95340. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  September  5.  1997.  Rebuttal 
comments  in  response  to  material 
submitted  diuing  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  22,  1997.) 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
the  following  locatfons: 

Merced  Coimty  Administrator's  Office. 
Merced  Coimty  Administration 
Building.  2222  M  Street.  Third  Floor. 
Merced,  CA  95340 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  Room 
3716,  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW., 
Washington,  DC  20230. 

Dated:  June  27.  1997. 
John  J.  Da  Ponte,  Jr., 
Executive  Secretary. 

[FR  Doc.  97-17529  Filed  7-3-97;  8:45  am] 
BILUNG  CODE  3510-OS-^ 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Order  No.  906] 

Expansion  of  Foreign-Trade  Zone  81 
Pease  Intemationai  Tradepprt 
Portsmouth,  NH 

Pursuant  to  its  authority  under  the 
Foreign -Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  an  application  from  the  New 
Hampshire  State  Port  Authority,  grantee 
of  Foreign-Trade  Zone  81,  Portsmouth, 
New  Hampshire,  for  authority  to  expand 
FTZ  81  to  include  an  additional  site  at 
the  Pease  Intemationai  Tradeport  in 
Portsmouth,  was  filed  by  the  Board  on 
October  23,  1996  (FTZ  Docket  79-96,  61 
FR  57383,  11/6/96); 

Whereas,  notice  inviting  public 
comment  was  given  in  the  Federal 
Register  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and 
the  Board's  regulations;  and. 

Whereas,  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report,  and  finds  that  the 
requirements  of  the  FTZ  Act  and 
Board's  regulations  are  satisfied,  and 
that  the  proposal  is  in  the  public 
interest; 

Now.  therefore,  the  Board  hereby 
orders: 

The  application  to  expand  FTZ  81  is 
approved,  subject  to  the  Act  and  the 
Board's  regulations,  including  Section 
400.28.  and  subject  to  the  standard 
2.000-acre  activation  limit  for  the 
overall  zone  project. 

Signed  at  Washington,  IX:.  this  25th  day  of 
June  1997. 
Robert  S.  LaRuaaa. 

Acting  Assistant  Secretary  of  Commerce  for 
Import  Administration,  Alternate  Chairman, 
Foreign-  Trade  Zones  Board. 
[FR  Doc.  97-17523  Filed  7-3-97;  8:45  am] 
BILUNG  COOE  351<>-OS-P 


DEPARTMENT  OF  COMMERCE 
Intemationai  Trade  Administration 

[A-570-832] 

Clarification  of  Federal  Register  Notice 
on  Pure  Magnesium  From  the  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  for  New  Shipper 
Antidumping  Duty  Administrative 
Review 

AGENCY:  import  "Administration, 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  7,  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

Everett  Kelly  or  Ellen  Grebasch.  Import 
Administration,  Intemationai  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-4194  or  (202)  482- 
3773,  respectively. 

SUMMARY:  On  Friday.  June  18. 1997.  (62 
FR  33603).  the  Pure  Magnesiiun  from 
the  People's  Republic  of  China:  Notice 
of  Extension  of  Time  Limit  For  New 
Shipper  Antidumping  Administrative 
Review  was  printed  in  the  Federal 
Register  with  an  incorrect  case  number 
A-583-826,  (62  FR  33603).  The  correct 
case  number  for  this  new  shipper 
review  is  A-570-832. 

Dated:  June  27,  1997. 
HoUy  Kuga, 

Acting  Principal  Deputy  Assistant  Secretary 
for  Import  Administration. 
[FR  Doc  97-17530  Filed  7-3-97;  8:45  am) 

BtLUNQ  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 
[A-570-847] 

Notice  of  Antidumping  Duty  Order  and 
Amended  Final  Determination  of  Sales 
at  l.ess  Than  Fair  Value:  Persultates 
From  the  People's  Republic  of  China 

AGENCY:  Import  Administration. 
Intemationai  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Wojcik-Betancourt,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement.  Import  Administration, 
Intemationai  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0629. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  353  (1997). 

Amended  Final  Determination 

In  accordance  with  section  735(a)  of 
the  Act.  on  May  12,  1997,  the 
Department  made  its  final 
determination  that  persulfates  from  the 
People's  Republic  of  China  (  "PRC")  are 
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being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value  (62 
FR  27222  (May  19.  1997)).  Subsequent 
to  the  final  determination,  on  May  21, 
1997.  we  received  ministerial  error 
allegations,  timely  filed  pursuant  to  19 
CFR  353.28(b).  from  the  following 
respondents:  Sinochem  Jiangsu  Wuxi 
Import  &  Export  Corporation,  ("Wuxi"); 
Shanghai  Ai  Jian  Import  &  Export 
Corporation,  ("AJ");  Shanghai  Ai  Jian 
Reagant  Works.  ("A)  Works"); 
Guangdong  Petroleum  Chemical  Import 
&  Export  Trade  Corporation. 
("Guangdong"):  Guangzhou  City 
Zhujiang  Electrochemical  Factory 
("Zhu Jiang");  and  ICC  Chemical 
Corporation  ("ICC").  No  ministerial 
error  allegations  were  submitted  by  the 
petitioner.  We  received  conmients  from 
the  petitioner  rebutting  respondents' 
allegations  on  May  28.  1997. 

We  have  determined,  in  accordance 
with  19  CFR  353, 28(d),  that  a 
ministerial  error  was  made  in  our 
margin  calculations.  Specifically,  the 
Department  inappropriately  added 
rather  than  deducted  capital  account 
expenditures  in  its  calculation  of  the 
SG&A  ratio.  For  a  detailed  discussion  of 
the  alleged  ministerial  errors  and  the 
Department's  analysis,  see 
Memorandum  for  Louis  Apple  from  the 
Team,  dated  June  11,  1997.  In 
accordance  with  19  CFR  353.28(c),  we 
are  amending  the  final  determination  of 
the  antidumping  duty  investigation  of 
persulfates  from  the  PRC  to  correct  this 
ministerial  error. 

Scope  of  Order 

The  products  covered  by  this 
investigation  are  persulfates,  including 
ammonium,  potassium,  and  sodium 
persulfates.  The  chemical  formula  for 
these  persulfates  are,  respectively, 
(NH4)2S:Oi,,  K2S2O8.  and  NajSjOg. 
Ammonium  and  potassium  persulfates 
are  currendy  classified  under 
subheading  2833.40.60  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ( "HTSUS").  Sodium 
persulfate  is  classified  under  HTSUS 
subheading  2833.40.20.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Antidumping  Duty  Order 

On  June  25,  1997.  in  accordance  with 
section  735(d)  of  the  Act.  the  U.S. 
International  Trade  Commission  ("ITC") 
notified  the  Department  that  the  U.S. 
persulfates  industry  is  materially 
injured  by  imports  of  persulfates  from 
the  PRC.  Therefore,  in  accordance  with 
section  736(a)(1)  of  the  Act,  the 
Department  will  direct  U.S.  Customs 


officers  to  assess,  upon  further  advice  by 
the  administering  authority  pursuant  to 
section  736(a)(1)  of  the  Act. 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  of 
all  entries  of  persulfates  from  the  PRC. 
These  antidumping  duties  will  be 
assessed  on  all  imliquidated  entries  of 
persulfates  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  December  27, 
1996,  the  date  on  which  the  Department 
published  its  preliminary  determination 
notice  in  the  Federal  Register,  (61  FR 
68232).  On  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  U.S.  Customs  officers  must 
require,  at  the  same  time  as  importers 
would  normally  deposit  estimated 
duties,  the  following  cash  deposits  for 
the  subject  merchandise: 


Manutacturer/praducer/exporter 


Sinochem  Jiangsu  Wuxi  Import  & 
Export  Corporation  

Shanghai  AJ  Import  and  Export 
Corporat)on  (or  Shanghai  Ai  Jian 
Import  &  Export  Corporation)  

Guangdong  Petroleum  Chemical 
Import  &  Export  Trade  Corpora- 
tion   

China-wide  Rate ..... ..... 


Weight- 
average 
margin 
percent- 
age 


34.41 


32.22 


34.97 
119.02 


This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
persulfates  from  PRC,  pursuant  to 
section  736(a)  of  the  Act.  Interested 
parties  may  contact  the  Central  Records 
Unit,  Room  B-099  of  the  Main 
Commerce  Building,  for  copies  of  an 
updated  list  of  antidumping  duty  orders 
currently  in  effect. 

This  order  is  published  pursuant  to 
section  736(a)  of  the  Act  (19  USC 
1673e(a))  and  19  CFR  353.21. 

Dated:  luly  1.  1997. 
Robert  S.  LaRuasa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

(FR  Doc.  97-17724  Filed  7-3-97;  8:45  am] 
BtUING  CODE  3S10-OSdP 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-828  and  A-683-627] 

Notice  of  Postponement  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Static  Random  Access 
Memory  Semiconductors  (SRAMs) 
From  the  Republic  of  Korea  and 
Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Depeulment  of  Commerce. 

EFFECTIVE  DATE:  July  7.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Shawn  Thompson  or  Fabian  Rivelis, 
Import  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
D.C.  20230;  telephone  (202) 482-1766  or 
(202)  482-3853,  respectively. 

Postponement  of  Final  Determination 

On  March  17,  1997,  the  Department 
initiated  an  antidumping  duty 
investigation  of  imports  of  SRAMs  from 
the  Republic  of  Korea  and  Taiwan,  the 
notice  of  initiation  stated  that  we  would 
issue  our  preliminary  determination  on 
or  before  August  4,  1997  (62  FR  13596, 
March  21,  1997). 

On  June  23,  1997,  petitioner  made  a 
timely  request  pursuant  to  19  CFR 
353.15(c)  of  the  Department's  interim 
regulations  (60  FR  25130,  May  11,  1995) 
for  a  50-day  postponement  of  the 
preliminary  determination,  until 
September  23.  1997.  pursuant  to  Section 
733(c)(1)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act).  Petitioner  requested 
a  postponement  so  that  the  Department 
would  have  additional  time  to  analyze 
the  responses  to  the  antidumping 
questionnaire  due  to  the  fact  that  they 
are  voluminous  and  raise  many 
unusually  complex  issues. 

For  the  reasons  identified  by 
petitioner,  we  are  postponing  the 
preliminary  determination  under 
Section  733(c)(1)  of  the  Act.  We  will 
make  our  preliminary  determination  no 
later  than  September  23.  1997. 

This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act  and  19  CFR 
353.15(d). 

Dated:  June  27. 1997. 
Louis  I.  Apple, 

Acting  Principal  Deputy  Assistant  Secretary 
for  Import  Administration. 
(FR  Doc.  97-17524  Filed  7-3-97;  8:45  am] 
BtUJNG  CODE  3610-DS-M 
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DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Piu^uant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-€51;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce,  Washington, 
D.C.  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5:00 
P.M.  in  Room  4211,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C. 

Docket  Number:  97-049.  Applicant: 
California  State  Polytechnic  University. 
Department  of  Chemistry,  3801  W. 
Temple  Avenue.  Pomona.  CA  91768. 
Instrument:  Stopped-Flow 
Spectrometer,  Model  SX.18MV. 
Manufacturer:  Applied  Photophysics 
Ltd..  United  Kingdom.  Intended  Use: 
The  instrument  will  be  used  in  research 
to  explore  the  use  of  2- 
oxacycloalkylidenes  (so-called  Fischer 
carbene  complexes).  1.  as  potential 
cytotoxic  agents.  In  particular,  the 
reactivity  of  a,  ^unsaturated  lactones 
and  the  analogous  Fischer  carbene 
complexes  toward  biologically  relevent 
thiol  nucleophiles.  such  as  cysteine, 
will  be  compared.  Application  accepted 
by  Commissioner  of  Customs:  June  1 1 . 
1997. 

Docket  Number:  97-050.  Applicant: 
University  of  Pennsylvania,  Department 
of  Chemistry,  231  South  34th  Street. 
Philadelphia,  PA  19104.  Instrument: 
Mass  Spectrometer.  Model  AutoSpec. 
Manufacturer:  Micromass.  United 
Kingdom.  Intended  Use:  The  instrument 
will  be  used  to  analyze  compounds, 
mainly  polar,  thermally  labile  and  of 
mass  greater  than  3000  to  characterize 
all  intermediate  and  final  compounds  of 
synthesis  by  accurately  measuring  the 
molecular  weight  and  determining  the 
molecular  formula.  Application 
accepted  by  Commissioner  of  Customs: 
June  18,  1997. 
Frank  W.  CreeL 

Director,  Statutory  Import  Programs  Staff. 
[FR  Doc.  97-17525  Filed  7-3-97;  8:45  am] 
BILUNG  CODE  361&-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  062797A1 

Bilifish  Advisory  Panel;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Advisory  Panel  (AP)  for 
Atlantic  bilifish  will  hold  its  first 
meeting  on  July  22-23, 1997,  in  Silver 
Spring,  MD. 

DATES:  The  meeting  will  begin  on  July 
22,  1997  at  1:00  p.m.  and  will  continue 
on  July  23,  1997.  from  9:00  a.m.  to  5:00 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
NMFS.  SSMC  rv.  Room  1W611, 1325 
East- West  Highway.  Silver  Spring.  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT:  Jill 
Stevenson,  telephone:  (301)  713-2347, 
Fax  (301) 713-1917. 
SUPPLEMENTARY  INFORMATION:  The 
bilifish  AP  is  established  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  16  U.S.C.  1801  et  seq.  The  bilifish 
AP  will  assist  the  Secretaiy  of 
Commerce  in  collecting  information 
related  to  the  amendment  of  the  Bilifish 
Fishery  Management  Plan.  The  bilifish 
AP  meeting  is  open  to  the  public  and 
will  be  attended  by  members  of  the  AP, 
including  appointed  members, 
representatives  of  the  five  fishery 
management  councils  that  work  with 
highly  migratory  species  (HMS),  the 
Atlantic  and  Gulf  states  that  work  with 
HMS.  the  Atlantic  and  Gulf  states 
marine  fisheries  commissions,  and  the 
Chair  of  the  U.S.  Advisory  Committee  to 
the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
Potential  agenda  items  include: 

(1)  The  role  of  the  AP  in  the  HMS 
management  process. 

(2)  Operating  practices  and 
procedures  for  the  AP. 

(3)  Status  of  the  stocks,  research 
priorities 

(4)  Initial  scoping  by  the  AP  for  issues 
related  to  Amendment  1  of  the  bilifish 
FMP  including  a  definition  for 
overfishing,  time/area  closures, 
tournament  reporting,  and  permitting. 

This  meeting  is  physically  accessible 
to  people  with  disabilities. 

Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Jill  Stevenson, 
1315  East- West  Highway,  Silver  Spring, 


MD  20910,  phone  (301)  713-2347  at 
least  5  days  prior  to  the  meeting  date. 

Dated:  June  30.  1997. 
Gary  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  97-17624  Filed  7-3-97;  8:45  am] 

BILUNO  CODE  3610-.22-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  U.S.  Consumer  Product  Safety 

Commission  Washington,  DC  20207. 

TIME  AND  DATE:  Wednesday.  July  16. 

1997.  10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda, 

Maryland. 

STATUS:  Open  to  the  i^blic. 

MATTER  TO  BE  CONSIDERED: 

FY  1999  Budget  Request 

The  staff  will  brief  the  Commission  on 
issues  related  to  the  Commission's 
budget  for  fiscal  year  1999. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDmONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary.  4330  East  West  Highway, 
Bethesda,  MD  20207.  (301)  504-0800. 

Dated:  July  2,  1997. 
Sadye  E.  Dunn. 
Secretary. 

(FR  Doc.  97-17777  Filed  7-2-97;  2:15  pm] 
BILUNG  CODE  633S-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection: 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (CNCS),  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  §  3508(c)(2)(A)). 
This  program  helps  to  ensure  that 
requested  data  can  be  provided  in  the 
desired  format,  reporting  burden  (time 
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and  financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirement  on  respondents  can  be 
properly  assessed.  Currently,  the 
Corporation  for  National  and 
Community  Service  is  soliciting 
comments  concerning  its  proposed 
revision  of  its  AMERICORPS*NCCC 
SERVICE  PROJECT  APPUCATTON 
form.  Copies  of  the  information 
collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
address  section  of  this  notice. 

The  Corporation  for  National  and 
Community  Service  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  on  or  before  August 
29.  1997. 

ADDRESSES:  Send  comments  to  Mr. 
Rodger  L.  Hurley,  AMERICORPS'NCCC 
National  Projects  Coordinator, 
Corporation  for  National  and 
Community  Service.  1201  New  York 
Ave..  N.W.,  Washington.  D.C.,  20525. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodger  L.  Hurley,  (202)  606-5000,  ext 
144. 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

This  form  has  been  used  by 
community  non-profit  organizations, 
government  agencies,  and  other 
prospective  service  project  sponsors  in 
the  submission  of  proposed  service 
projects  for  consideration  by 
AMERICORPS*  National  Civilian 
Community  Corps. 

II.  Current  Action 

The  Corporation  for  National  and 
Community  Service  seeks  renewal  of  the 


current  form  as  it  is  under  revision.  The 
revised  form  incorporporates  lessons 
learned  since  program  inception,  and 
will  be  used  for  the  same  purpose  as  the 
existing  form.  The  Corporation  for 
National  and  Community  Service  seeks 
to  continue  using  this  particular  form, 
albeit  in  a  revised  version,  until  the 
revised  form  is  approved  by  0MB.  The 
current  form  is  due  to  expire  June  30. 
1997.  CNCS  has  asked  for  a  60-day 
extension  to  use  the  existing  form  until 
a  revised  form  is  approved. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

TiUe:  AMERlCORPS*NCCC  PROJECT 
FORM. 

OMB  Number:  3045-O010. 

Agency  Number:  N/A. 

Affected  Public:  Various  non-profit 
organizations/project  sponsors. 

Total  Respondents:  800. 

Frequency:  Annually. 

Average  Time  Per  Response:  3  hours. 

Estimated  Total  Burden  Hours:  2400 
hours. 

Total  Burden  Cost  (capital/startup): 

N/A. 

Total  Burden  Cost  (operating/ 
maintenance):  N/A. 

Comments  submitted  in  response  to 
this  notice  will  be  sunmiarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  June  30, 1997. 
Fred  L.  Peters, 

National  Prog/ram  Coordinator. 

[FR  Doc.  97-17587  Filed  7-3-97;  8:45  am) 

BILUNG  CODE  aOSO-28-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  - 

National  Defense  Panel  Meeting 

agency:  DoD,  National  Defense  Panel. 
action:  Notice. 

summary:  This  notice  sets  forth  the 
schedule  and  summary  agenda  for  the 
meeting  of  the  National  Defense  Panel 
on  July  8  and  9.  1997.  In  accordance 
with  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  Public  Law 
No.  92-463.  as  amended  (5  U.S.C.  App. 
n.  (1982)),  it  has  been  determined  that 
this  National  Defense  Panel  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l)(1982),  and  that  accordingly 
this  meeting  will  be  closed  to  the  public 
firom  0830-1700.  July  8. 1997  and  &X)m 
0830-1700  July  9,  1997  in  order  for  the 
Panel  to  discuss  classified  material. 
dates:  July  8  and  9. 1997. 


addresses:  Suite  532.  1931  Jefferson 
Davis  Hwy.  Arlington  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 

The  National  Defense  Panel  was 
established  on  January  14. 1997  in 
accordance  with  the  Military  Force 
Structure  Review  Act  of  1996,  Public 
Law  104-201.  The  mission  of  the 
National  Defense  Panel  is  to  provide  the 
Secretary  of  Defense  and  Congress  with 
an  independent,  non-partisan 
assessment  of  the  Secretary's 
Quadrennial  Defense  Review  and  an 
Alternative  Force  Structure  Analysis. 
This  analysis  will  explore  innovative 
ways  to  meet  the  national  security 
challenges  of  the  twenty-first  century. 

Proposed  Schedule  and  Agenda 

The  National  Defense  Panel  will  meet 
in  closed  session  from  0830-1700  on 
July  8  and  from  0830-1700  on  July  9, 
1997.  During  the  closed  session  on  July 
8  the  Panel  will  be  going  to  the  State 
Department  from  1500-1600  and 
meeting  with  Under  Secretary  for 
Pohtical  Affairs,  Ambassador  Pickering 
to  discuss  the  overview  of  futiure 
International  Security  Environments 
and  from  1500-1600  the  Panel  will  meet 
with  General  Kross,  Commander-in- 
Chief  (CINC),  U.S.  Transportation 
Command,  Scott  AFB,  IL  at  the  Crystal 
Mall  3  office.  On  July  9, 1997  from 
1400-1500  the  Panel  will  meet  with 
General  Peay,  CINC,  U.S.  Central 
Command,  MacDill  AFB,  FL  at  the 
Crystal  Mall  3  office.  During  the 
remainder  of  the  meeting  times  during 
the  closed  sessions  the  National  Defense 
Panel  staff  will  present  status  updates  of 
various  future  strategies,  discuss  desired 
capabilities,  and  develop  future  force 
elements. 

The  determination  to  close  the 
meeting  is  based  on  the  consideradon 
that  it  is  expected  that  discussion  will 
involve  classified  matters  of  national 
security  concern  throughout. 

This  Notification  also  is  written 
verification  that  the  Panel  was  unable  to 
provide  notice  of  this  meeting  15  days 
prior  to  the  date  of  the  meeting  due  to 
the  scheduling  conflicts  with  the  State 
Department  and  the  Program  Managers 
who  will  brief  the  Panel. 

FOR  FURTHER  INFORMATION  CONTACT: 

Please  contact  the  National  Defense 
Panel  at (703)  602-4175/6. 

Dated;  June  30, 1997. 
L.M.  Bynoin, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc.  97-17575  Filed  7-3-97;  8.45  am) 

BtLUNG  COOE  SO0O-O4-M 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  President's  Security 
Policy  Advisory  Board 

ACTION:  Notice. 

SUMMARY:  The  President's  Security 
Policy  Advisory  Board  has  been 
established  pursuant  to  Presidential 
Decision  Directive/NSC-29.  which  was 
signed  by  President  on  September  16, 
1994. 

The  Board  will  advise  the  President 
on  proposed  legislative  initiatives  and 
executive  orders  pertaining  to  U.S. 
security  policy,  procedures  and 
practices  as  developed  by  the  U.S. 
Security  Policy  board,  and  will  function 
as  a  federal  advisory  committee  in 
accordance  with  the  provisions  of  Pub. 
L.  92-463,  the  "Federal  Advisory 
Committee  Act." 

The  President  has  appointed  from  the 
private  sector,  three  of  five  Board 
members  each  with  a  prominent 
background  and  expertise  related  to 
security  policy  matters.  General  Larry 
Welch,  USAF  (Ret.)  will  chair  the 
Board.  Other  members  include:  Admiral 
Thomas  Brooks,  USN  (Ret.)  and  Ms. 
Nina  Stewart. 

The  next  meeting  of  the  board  will  be 
held  on  17  July,  1997,  at  1500  hours  at 
Central  Intelligence  Agency 
Headquarters  in  Langely  Va.  Classifed 
discussions  will  take  place  and 
consequently  the  meeting  will  be  closed 
to  the  public. 

For  further  information  please  contact 
Mr.  Terence  Thompson,  telephone:  703- 
602-9969. 

Dated:  June  30,  1997. 
LM.  B3muin, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  97-17574-Filed  7-3-97;  8:45  am) 
BILUNG  COOE  SO0(M>4-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Active  Duty  Service  Determinations  for 
Civilian  or  Contractual  Groups 

On  June  2,  1997.  the  Secretary  of  the 
Air  Force  determined  that  the  service  of 
the  group  known  as  "U.S.  Civilian 
Flight  Crew  and  Aviation  Ground 
Support  Employees  of  Braniff  Airways, 
Who  Served  Overseas  as  a  Result  of  a 
Contract  With  the  Air  Transport 
Command  During  the  Period  February 
26,  1942,  Through  August  14.  1945" 
shall  not  be  considered  active  duty  for 


purposes  of  all  laws  administered  by  the 
Department  of  Veterans  Affairs. 

On  the  other  hand,  the  Secretary  of 
the  Air  Force  determined  that  the 
service  of  a  sub-group  known  as  "U.S. 
Civilian  Flight  Crew  and  Aviation 
Ground  Support  Employees  of  Braniff 
Airways,  Who  Served  Overseas  in  the 
North  Atiantic  or  Under  the  Jurisdiction 
of  the  North  Atlantic  Wing,  Air 
Transport  Command  (ATC),  as  a  Resvdt 
of  a  Contract  WiUi  the  ATC  During  the 
Period  February  26,  1942,  Through 
August  14,  1945"  shall  be  considered 
active  duty  for  purposes  of  all  laws 
administered  by  the  Department  of 
Veterans  Affairs. 

To  be  eligible  for  VA  benefits, 
members  of  the  sub-group  must 
establish: 

1.  They  were  civilians  employed  by 
Braniff  Airways  as  flight  crew  personnel 
(pilot,  co-pilot,  navigator,  flight 
engineer,  radio  operator),  or 

2.  They  were  civilians  employed  by 
Braniff  Airways  as  aviation  ground 
support  personnel  (aircraft  mechanic, 
station  manager,  dispatcher),  and 

3.  Served  outside  the  continental 
United  States  in  direct  support  of  Air 
Transport  Command-directed  flight 
operations  in  the  North  Atlantic  under 
the  jurisdiction  of  the  North  Atlantic 
Wing  (ATC)  during  the  period  February 
26,  1942  through  August  14,  1945. 
Qualifying  periods  of  time  are  computed 
from  the  date  of  departure  from  the 
continental  United  States  to  the  date  of 
return  to  the  continental  United  States. 

Application  Procedures 

Before  an  individual  can  receive  any 
VA  benefits,  the  person  must  first  apply 
for  an  Armed  Forces  Discharge 
Certificate  (Department  of  Defense  (DD) 
Form  214)  by  filling  out  a  DD  Form  2168 
and  sending  it  to  the  following  address: 
AFPC/DPPRP,  550  C  St.  West,  Suite  11. 
Randolph  Air  Force  Base,  TX  78150- 
4713. 

Important:  Applicants  must  attach 
supporting  documents  to  their  DD  Form 
2168  application.  Of  primary 
importance  will  be  any  employment 
records  from  Braniff  Airlines 
headquarters.  Other  supporting 
documentation  might  include  copies  of 
passports  with  appropriate  entries, 
flight  log  books.  Army  Air  Force  (AAF) 
Identification  Forms  133,  any  personal 
employment  records  such  as 
commendations  regarding  ATC 
performance,  employee  expense  reports 
of  charges  to  USAAF  contracts,  medical 
certifications  prior  to  departure  from  the 
US,  USAAF  passes  to  leave  the  limits  of 
an  overseas  base,  military  orders, 
miscellaneous  USAAF  papers,  etc. 
Additionally,  the  captain  of  a  flight 


crew  may  provide  written  confirmation 
for  other  crew  members  on  his  flight. 

Upon  confirmation  of  an  applicant's 
eligibility,  the  DD  Form  214  will  be 
passed  from  AFPC/DPPRP  to  the 
Awards  and  Decorations  office  (in  the 
same  building)  to  determine  which 
ribbons  the  applicant  is  eligible  to 
receive  (campaign  ribbons,  theater 
ribbons,  victorj'  medal,  etc.).  Specific 
awards  (i.e..  Silver  Star.  Purple  Heart. 
Air  Medal,  etc.)  need  separate 
justification  detailing  the  act, 
achievement,  or  service  believed  to 
warrant  the  appropriate  medal/ribbon. 

DD  Forms  2168  are  available  from  VA 
offices  or  from  the  US  Air  Force  offices 
in  this  notice. 

For  further  information  contact  Mr. 
James  D.  Johnston,  Secretary  of  the  Air 
Force  Personnel  Council  (SAFPC),  1535 
Command  Drive-3d  Floor-EE  Wing, 
Andrews  Air  Force  Base,  MD  20762- 
7002. 

Benefit  InCannation 

A  determination  of  "active  duty" 
under  Public  Law  95-202  is  "for  the 
purposes  of  all  laws  administered  by  the 
Department  of  Veterans  Affairs"  (Sec 
106,  38  use).  Benefits  are  not 
retroactive  and  do  not  include  such 
things  as  increased  military  or  Federal 
Civil  Service  retirement  pay,  or  a 
military  burial  detail,  for  example. 
Entidement  to  state  veterans  benefits 
vary  and  are  governed  by  each  state. 
Therefore,  for  specific  benefits 
information,  contact  your  nearest 
Veterans  Affairs  Office  and  your  state 
veterans  service  office  after  you  have 
received  your  Armed  Forces  discharge 
documents. 
Barbara  A.  Carmichael, 
Air  Force  Federal  Register  Liaison  Officer. 
(PR  Doc.  97-17549  Filed  7-3-97;  8:45  am] 
BILUNG  COOE  3910-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Active  Duty  Service  Determinations  for 
Civilian  or  Contractual  Groups 

On  June  2,  1997,  the  Secretary  of  the 
Air  Force  determined  that  the  service  of 
the  group  known  as  "U.S.  Flight  Crew 
and  Aviation  Ground  Support 
Employees  of  Northeast  Airlines 
Atiantic  Division,  Who  Served  Overseas 
as  a  Result  of  Northeast  Airlines' 
Contract  With  the  Air  Transport 
Command  During  the  Period  December 
7,  1941,  Through  August  14,  1945"  shall 
be  considered  "active  duty"  under  the 
provisions  of  Public  Law  95-202  for  the 
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purposes  of  all  laws  administered  by  the 
Department  of  Veterans  Affairs  (VAJ. 

To  be  eligible  for  VA  benefits, 
members  of  the  group  must  establish: 

1.  They  were  civilians  employed  by 
Northeast  Airlines  Atlantic  Division  as 
flight  crew  personnel  (pilot,  co-pilot, 
navigator,  flight  engineer,  radio 
operator),  or 

2.  They  were  civilians  employed  by 
Northeast  Airlines  Atlantic  Division  as 
aviation  ground  support  personnel 
(aircraft  mechanic,  station  manager, 
dispatcher),  and 

3.  Served  outside  the  continental 
United  States  in  direct  support  of  Air 
Transport  Command-directed  flight 
operations  during  the  period  December 
7,  1941  through  August  14,  1945. 

Qualifying  periods  of  time  are 
computed  from  the  date  of  departure 
from  the  continental  United  States  to 
the  date  of  return  to  the  continental 
United  States. 

Application  Pifiicedures 

Before  an  individual  can  receive  any 
VA  benefits,  the  person  must  first  apply 
for  an  Armed  Forces  Discharge 
Certificate  (Department  of  Defense  (DD) 
Form  214)  by  filling  out  a  DD  Form  2168 
and  sending  it  to  the  US  Air  Force 
Personnel  Center  at  the  following 
address:  AFPC/DFPRP.  550  C  St.  West, 
Suite  11,  Randolph  Air  Force  Base,  TX 
78150-4713. 

Important:  Applicemts  must  attach 
supporting  documents  to  their  DD  Form 
2168  application.  Of  primary 
importance  will  be  any  employment 
records  from  Northeast  Airlines.  Other 
supporting  documentation  might 
include  copies  of  passports  with 
appropriate  entries,  flight  log  books. 
Army  Air  Force  (AAF)  Identification 
Forms  133,  any  personal  employment 
records  such  as  commendations 
regarding  ATC  performance,  employee 
expense  reports  of  charges  to  USAAF 
contracts,  medical  certifications  prior  to 
departure  from  the  US,  USAAF  passes 
to  leave  the  limits  of  an  overseas  base, 
military  orders,  miscellaneous  USAAF 
papers,  etc.  Additionally,  the  captain  of 
a  flight  crew  may  provide  written 
confirmation  for  other  crew  members  on 
his  flight. 

Upon  confirmation  of  an  applicant's 
eligibility,  the  DD  Form  214  will  be 
passed  from  AFPC/DPPRP  to  the 
Awards  and  Decorations  office  to 
determine  which  ribbons  the  applicant 
is  eligible  to  receive  (campaign  ribbons, 
theater  ribbons,  victory  medal,  etc.). 
Specific  awards  (i.e..  Silver  Star,  Purple 
Heart,  etc.)  need  separate  justification 
detailing  the  act.  achievement,  or 
service  believed  to  warrant  the 
appropriate  medal/ribbon. 


DD  Forms  2168  are  available  from  VA 
offices  or  from  the  US  Air  Force  offices 
in  this  notice. 

For  further  information  contact  Mr. 
James  D.  Johnston,  Secretary  of  the  Air 
Force  Personnel  Council  (SAFPC),  1535 
Command  Drive-3d  Floor-EE  Wing, 
Andrews  Air  Force  Base.  MD  20762- 
7002. 

Benefit  Information 

A  determination  of  "active  duty" 
under  Public  Law  95-202  is  "for  the 
purposes  of  all  laws  administered  by  the 
Department  of  Veterans  Affairs"  (Sec 
106,  38  use).  Benefits  are  not 
retroactive  and  do  not  include  such 
things  as  increased  military  or  Federal 
Civil  Service  retirement  pay.  or  a 
military  burial  detail,  for  example. 
Entitlement  to  state  veterans  benefits 
vary  and  are  governed  by  each  state. 
Therefore,  for  specific  benefits 
information,  contact  your  nearest 
Veterans  Affairs  Office  and  your  state 
veterans  service  office  after  you  have 
received  your  DD  Form  214. 
BariMra  A.  Carmichael, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-17550  Filed  7-3-97;  8:45  am) 
BlUJNa  CODE  3*10-01 -P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

In  compliance  with  Section  3506  (c) 
(2)(A)  of  the  Paperwork  Reduction  Act 
of  1995,  the  Department  of  the  Air  Force 
aimounces  the  proposed  reinstatement 
of  the  Statement  of  Suspect/Witness/ 
Complainants  form  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  5, 
1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 


information  collection  should  be  sent  to 
HQ  USAF/SFO,  1340  Air  Force 
Pentagon,  ATTN:  Major  Nelson  Jackson, 
Room:  VC917,  Washington,  DC  20330- 
1340. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Security  Forces  Operations  Division 
at  (703) 588-0017. 

Title,  Associated  Form,  and  OMB 
Number:  Statement  of  Suspect/Witness/ 
Complainant,  AF  Form  1168,  OMB 
Number  0701-0128. 

Needs  and  Uses:  The  completed  form 
is  used  as  the  source  document  to 
record  information  and  details  of 
criminal  activity  which  may  require 
investigative  action  by  commanders, 
supervisors,  security  police,  AFOSI 
agents,  etc.  It  is  used  to  provide 
information  to  the  appropriate 
individuals  within  the  DoD  organization 
who  ensure  proper  legal  and 
administrative  action  is  taken.  Failure  to 
collect  the  data  from  witnesses  and 
complainants  will  degrade  the  positive 
identification  of  offenders/ victims,  and 
subsequent  resolution  of  criminal 
activity. 

Affected  Public:  Individuals  or 
households,  state  and  local 
governments,  small  businesses  or 
organizations. 

Annual  Burden  Hours:  55,400. 

Number  of  Respondents:  168,000. 

Responses  per  Respondent:  1. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  persormel  who  are 
suspects,  accused  persons,  witnesses,  or 
complainants.  This  form  is  used  to 
document  their  official  statements  to 
military  police  officers.  Additionally,  it 
is  used  to  document  advisement  of 
rights,  ff  the  form  is  not  used,  an  official 
statement  may  come  into  question  on 
the  authenticity  of  statements  given  to 
police  officials.  This  form  is  essential  in 
maintaining  standard  police  processes. 
Barbara  A.  Carmichael, 
Air  Force  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-17551  Filed  7-3-97;  8:45  am) 
BILLING  CODE  3010-01-P 


DEPARTIMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 
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In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Department 
of  the  Air  Force  announces  the 
proposed  reinstatement  of  the  Accident 
Report  form  and  seeks  public  comment 
on  the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necesseuy 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  5, 
1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
HQ  USAF/SFO,  1340  Air  Force 
Pentagon,  ATTN:  Major  Nelson  Jackson, 
Room:  VC917,  Washington,  DC  20330- 
1340. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address,  or  call 
the  Security  Forces  Operations  Division 
at  (703) 588-0017. 

Title,  Associated  Form,  and  OMB 
Number:  Accident  Report,  AF  Form 
1315,  OMB  Number  0701-0133. 

Needs  and  Uses:  This  form  is  used  to 
record  information  and  details  of  traffic 
accidents  involving  damage  to 
government  vehicles  or  fixed 
government  property  and  fatal  or 
nonfatal  personal  injury. 

Affected  Public:  Any  person  having 
dealings  with  the  United  States  Air 
Force. 

Annual  Burden  Hours:  5,000. 

Number  of  Respondents:  20,000. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  15 
minutes. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

The  completed  form  is  used  as  the 
source  document  to  record  information 
and  details  of  traffic  accidents  which 
may:  (1)  Require  investigative  action  by 
commanders,  security  police  and  other 
law  enforcement/investigatory 
authorities,  and/or  (2)  require  possible 


criminal  prosecution  and  civil  court 
actions.  The  form  also  provides 
information  to  appropriate  individuals 
and  organizations  within  DoD  and 
appropriate  law  enforcement  authorities 
who  ensure  proper  legal  and 
administrative  actions  are  taken.  Failure 
to  collect  data  from  witnesses  and 
complainants  will:  (1)  Prevent  the 
identification  of  offenders,  (2)  prevent 
the  determination  of  accident  cause/ 
liability,  and  (3)  prevent  the  resolution 
of  the  accident  through  subsequent  legal 
and  administrative  actions. 
Bartiara  A.  Carmichael, 
Air  Force  Federal  Register  Liaison  Officer. 
|FR  Doc.  97-17552  Filed  7-3-97;  8:45  am] 
BILUNG  CODE  3901-01-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Proposed  Collection;  Comment 
Request 

AGENCY:  Retiree  and  Transition 
Programs  Division,  Air  Force  Personnel 
Center.  DOD. 
ACTION:  Notice. 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Retiree  and 
Transition  Programs  Division,  Air  Force 
Personnel  Center,  announces  the 
proposed  reinstatement  of  a  public 
information  collection  and  seeks  public 
comment  on  the  provisions  thereof. 
Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  5, 
1997. 

ADDRESSES:  Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
the  Retiree  and  Transition  Programs 
Division  (DPPT),  Air  Force  Personnel 
Center,  550  C  Sti^et  West,  STE  11, 
ATTN:  Mr.  Bill  Turner,  Randolph  Air 
Force  Base,  TX  78150-4713. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection  of  to 


obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  above  address  or  call 
Mr.  Turner  at  210-652-2126. 

Title,  Associated  Form,  and  OMB 
Number:  Air  Force  Instruction  36-2913, 
■Request  for  Approval  of  Foreign 
Government  Employment  of  Air  Force 
Members,  "  OMB  Number  0701-0134. 

Needs  and  Uses:  The  information 
collection  requirement  is  to  obtain  the 
information  need  by  the  Secretary  of  the 
Air  Force  and  Secretary  of  State  on 
which  to  base  a  decision  to  approve/ 
disapprove  a  request  to  work  for  a 
foreign  government.  This  approval  is 
specified  by  Tide  37,  United  States 
Code,  Section  908.  This  statutes 
delegates  such  approval  authority  of 
Congress  to  the  respective  service 
secretaries  and  to  the  Secretary  of  the 
State. 

Affected  Public:  Individuals  and 
households. 

Annual  Burden  Hours:  148. 

Number  of  Respondents:  148. 

Responses  per  Respondent:  1. 

Average  Burden  per  Response:  1  hour. 

Frequency:  On  occasion. 

SUPPLEMENTARY  INFORMATION: 

Summary  of  Information  Collection 

Respondents  are  Air  Force  retired 
members  and  certain  Reserve  members 
who  have  gained  jobs  with  a  foreign 
government  and  who  must  obtain 
approval  of  the  Secretary  of  the  Air 
Force  and  Secretary  of  State  to  do  so. 
Information,  in  the  form  of  a  letter, 
includes  a  detailed  description  of  duty, 
name  of  employer,  Social  Security 
Number,  and  statements  specifying 
whether  or  not  the  employee  will  be 
compensated;  declaring  if  employee  will 
be  required  or  plans  to  obtain  foreign 
citizenship;  declaring  that  the  member 
will  not  be  required  to  execute  an  oath 
of  allegiance  to  the  foreign  government; 
verifying  that  the  member  understands 
that  retired  pay  equivalent  to  the 
amount  received  from  the  foreign 
government  may  be  withheld  if  he  or 
she  accepts  employment  with  a  foreign 
government  before  receiving  approval. 
Reserve  members  only  must  include  a 
request  to  be  reassigned  to  Inactive 
Status  List  Reserve  Section  (Reserve 
Section  Code  RB).  After  verifying  the 
status  of  the  individual,  the  letter  is 
forwarded  to  the  Air  Force  Review 
Board  for  processing.  If  the  signed  letter 
is  not  included  in  the  file,  individuals 
reviewing  the  file  caimot  furnish  the 
necessary  information  to  the  Secretary 
of  the  Air  Force  and  Secretary  of  State 
on  which  a  decision  can  be  made. 
Requested  information  is  necessary  to 
maintain  the  integrity  of  the  Request  for 
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Approval  of  Foreign  Government 

Employment  Program. 

Barbara  A.  Carmichaei, 

Federal  Register  Air  Force  Liaison  Officer. 

(FR  Doc  97-17553  Filed  7-3-97;  8:45  am) 

BIUJNG  CODE  3910-01-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Department  of  the  Army,  IXDD. 
ACTION:  Notice  to  amend  and  delete 
systems  of  records. 


summary:  The  Department  of  the  Army 

is  amending  systems  of  records  notice  in 

its  existing  inventory  of  record  systems 

subject  to  the  Privacy  Act  of  1974,  (5 

U.S.C.  552a),  as  amended. 

DATES:  This  proposed  actions  will  be 

effective  without  further  notice  on 

August  6,  1997,  unless  comments  are 

received  which  result  in  a  contrary 

determination. 

ADDRESSES:  Privacy  Act  Officer.  Records 

Management  Division,  U.S.  Army 

Publishing  and  Records  Management 

Center.  ATTN:  SAIS-PRP-DR.  Stop  C55, 

Ft.  Belvoir,  VA  22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Pat  Turner  at  (703)  806-3389  or  DSN 

656-3389. 

8UPPt.EMENTARY  INFORMATION:  The 

Department  of  the  Army  systems  of 

records  notices  subject  to  the  Privacy 

Act  of  1974,  (5  U.S.C.  552a),  as 

amended,  have  been  published  in  the 

Federal  Register  and  are  available  from 

the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974.  (5  U.S.C.  552a). 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  )une  30. 1997. 

LM.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

DELETION 
A0350-37  TRADOC 

SYSTEM  NAME: 

Skill  Qualification  Test  (SQT) 
{FebniOTy  22.  1993,  58  FR  10103). 

reason: 

This  program  was  discontinued  on 
July  31, 1990.  Records  have  been 
destroyed. 


AMENDMENTS 
A0195-2a  USACIDC 

SYSTEM  NAME: 

Source  Register  (February  22.  1993.  58 
FR  10086). 

CHANGES: 


SYSrai  MANAQER(8)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander.  Headquarters,  U.S.  Army 
Criminal  Investigation  Command,  6010 
6th  Street,  Building  1465,  Fort  Belvoir, 
VA  22060-5506.' 


A019&-2a  USAODC 
SYSTEM  NAME: 

Source  Register. 

SYSTEM  LOCATION: 

Primary  location:  Headquarters,  U.S. 
Army  Criminal  Investigation  Command, 
6010  6th  Street,  Building  1465,  Fort 
Belvoir,  VA  22060-5506. 

Segments  of  the  system  exist  at 
subordinate  elements  of  the  U.S.  Army 
Criminal  Investigation  Command  which 
exercise  local  administrative  and 
technical  control  of  sources.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
systems  of  records  notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals,  civilian  or  military, 
who  are  used  as  sources  by  the  U.S. 
Army  Criminal  Investigation  Command. 

CATEGOflreS  OF  RECORDS  IN  THE  SYSTB*: 

Files  contain  cross  indexed  code 
numbers,  name,  race,  military 
occupational  specialty,  sex,  date  and 
place  of  birth,  home  of  record, 
educational  level,  area  of  utilization, 
civilian  employment,  handler,  letters, 
vouchers,  personal  history, 
performance,  citizenship,  marital  status, 
physical  description,  criminal  history, 
expertise,  talents,  actions  taken,  and 
Other  related  personal  data. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTHI: 

10  U.S.C.  3013. 
PURPOSE(S): 

To  monitor  performance  and 
reliability;  to  check  utilization  of 
sources;  to  maintain  an  accounting  of 
expenditures  connected  with  the 
sources;  to  answer  Congressional 
inquiries  concerning  misuse  or 
mistreatment  of  sources  or  those  who 
allege  they  are  not  sources;  to  document 
fear-of-life  transfers  for  military  sources. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
foreign  countries  under  the  provisions 
of  Status  of  Forces  Agreements  or 
Treaties. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Card  files,  computer/ magnetic  tapes, 
disks,  and  paper  printouts. 

RTfRIEVABHJTY: 

By  individual's  name,  code  number, 
or  Military  Occupational  Specialty 
(MOS). 

SAFEGUARDS: 

All  information  is  stored  in  locked 
containers  within  secured  buildings; 
information  is  accessible  only  by 
designated  officials  having  need 
therefore  in  the  performance  of  official 
duties. 

RETENTION  AND  DISPOSAL: 

Records  concerning  Level  I  Drug 
Suppression  Team  sources  are 
maintained  for  10  years  after 
termination  of  source's  service.  At 
Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  information 
concerning  other  sources  is  retained  for 
10  years  after  termination  of  source's 
service.  At  other  locations  of  U.S.  Army 
Criminal  Investigation  Command, 
source  files  and  cross-index  cards  are 
retained  for  3  years  after  termination  of 
source's  service;  master  source  cards  are 
retained  until  no  longer  needed  to 
control  or  facilitate  work.  Destruction  is 
by  shredding.  Retention  period  for 
automated  records  varies  according  to 
Headquarters,  U.S.  Army  Criminal 
Investigation  Command  and  field 
element,  but  total  retention  does  not 
exceed  10  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Headquarters,  U.S.  Army 
Criminal  Investigation  Command,  6010 
6th  Street,  Building  1465,  Fort  Belvoir. 
VA  22060-5506. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
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is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  Headquarters,  U.S.  Army 
Criminal  Investigation  Command,  6010 
6th  Street,  Building  1465,  Fort  Belvoir, 
VA  22060-5506. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  of 
birth,  current  address,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individual  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander, 
Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street.  Building  1465,  Fort  Belvoir,  VA 
22060-5506. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address,  and 
signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  military  personnel  records  if 
the  source  is  military,  or  the  civilian 
personnel  records  if  source  is  a  civilian 
employee. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the 
information  is  compiled  smd  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 

A019&-2b  USACtDC 

SYSTEM  NAME: 

Criminal  Investigation  and  Crime 
Laboratory  Files  (February  22.  1993,  58 
FR  10087). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  entry  and  replace  with 
'Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465,  Fort  Belvoir,  VA 
22060-5506. 

Segments  exist  at  subordinate  U.S. 
Army  Criminal  Investigation  Command 


elements.  Addresses  may  be  obtained 
from  the  Commander,  U.S.  Army 
Criminal  Investigation  Command,  6010 
6th  Sti^et,  Building  1465,  Fort  Belvoir, 
VA  22060-5506. 

An  automated  index  of  cases  is 
maintained  at  the  U.S.  Army  Crime 
Records  Center,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465,  Fort  Belvoir,  VA 
22060-5585  and  at  the  Defense 
Investigative  Service,  PO  Box  1211, 
Baltimore,  MD  21203-2111.' 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Headquarters,  U.S.  Army 
Criminal  Investigation  Command,  6010 
6th  Street,  Building  1465,  Fort  Belvoir, 
VA  22060-5506." 


A019&-2b  USACtDC 

SYSTEM  NAME: 

Criminal  Investigation  and  Crime 
Laboratory  Files. 

SYSTEM  LOCATKM: 

Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465,  Fort  Belvoir,  VA 
22060-5506. 

Segments  exist  at  subordinate  U.S. 
Army  Criminal  Investigation  Command 
elements.  Addresses  may  be  obtained 
from  the  Commander,  U.S.  Army 
Criminal  Investigation  Command.  6010 
6th  Sti^et,  Building  1465,  Fort  Belvoir, 
VA  22060-5506. 

An  automated  index  of  cases  is 
maintained  at  the  U.S.  Army  Crime 
Records  Center,  U.S.  Army  Criminal 
Investigation  Commsuid,  6010  6th 
Sti-eet,  Building  1465,  Fort  Belvoir.  VA 
22060-5585  and  at  the  Defense 
Investigative  Service,  PO  Box  1211, 
Baltimore,  MD  21203-2111. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual,  civilian  or  military, 
involved  in  or  suspected  of  being 
involved  in  or  reporting  possible 
criminal  activity  affecting  the  interests, 
property,  and/or  personnel  of  the  U.S. 
Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Name.  Social  Security  Number,  rank, 
date  and  place  of  birth,  chronology  of 
events;  reports  of  investigation 
containing  statements  of  witnesses, 
subject  and  agents;  laboratory  reports, 
documentary  evidence,  physical 
evidence,  summary  and  administrative 
data  pertaining  to  preparation  and 
distribution  of  the  report;  basis  for 
allegations;  Serious  or  Sensitive 


Incident  Reports,  modus  operandi  and 
other  investigative  information  from 
Federal,  State,  and  local  investigative 
agencies  and  departments;  similar 
relevant  documents.  Indices  contain 
codes  for  the  type  of  crime,  location  of 
investigation,  year  and  date  of  offense, 
names  and  personal  identifiers  of 
persons  who  have  been  subjects  of 
electronic  surveillance,  suspects, 
subjects  and  victims  of  crimes,  report 
number  which  allows  access  to  records 
noted  above;  agencies,  firms,  Army  and 
Defense  Department  organizations 
which  were  the  subjects  or  victims  of 
criminal  investigations;  and  disposition 
and  suspense  of  offenders  listed  in 
criminal  investigative  case  files,  witness 
identification  data. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  conduct  criminal  investigations  . 
and  crime  prevention  activities;  to 
accomplish  management  studies 
involving  the  analysis,  compilation  of 
statistics,  quality  control,  etc.,  to  ensure 
that  completed  investigations  are  legal'y 
su'"I:^''ent  and  result  in  overall 
in.  if  ".  ement  in  techniques,  training 
and  f  jfessionalism. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(bK3)  as  follows: 

Information  concerning  criminal  or 
possible  criminal  activity  is  disclosed  to 
Federal,  State,  local  and/or  foreign  law 
enforcement  agencies  in  accomplishing 
and  enforcing  criminal  laws;  analyzing 
modus  operandi,  and  detecting 
organized  criminal  activity.  Information 
may  also  be  disclosed  to  foreign 
countries  under  the  provisions  of  the 
Status  of  Forces  Agreements,  or 
Treaties. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUCIES  AND  PRACTKJES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  card  files 
and  indices;  automated  indices; 
computer  magnetic  tapes,  disks,  and 
printouts; 
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RETRIEVABIUTY: 

By  name  or  other  identifier  of 
individual. 

SAFEGUARDS: 

Access  is  limited  to  designated 
authorized  individuals  having  official 
need  for  the  information  in  the 
performance  of  their  duties.  Buildings 
housing  records  are  protected  by 
security  guards. 

RETEKDON  AND  DISPOSAL: 

At  Headquarters,  U.S.  Army  Criminal 
Investigation  Command  (USACIDC), 
criminal  investigative  case  files  are 
retained  for  40  years  after  final  action, 
except  that  at  USACIDC  subordinate 
elements,  such  files  are  retained  from  1 
to  5  years  depending  on  the  level  of 
such  unit  and  the  data  involved. 
Laboratory  reports  at  the  USACIDC 
laboratory  are  destroyed  after  5  years. 
Destruction  is  by  shredding. 

SYSTEM  IflANAGER(S)  AMD  AOOftESS: 

Commander,  Headquarters.  U.S.  Army 
Criminal  Invesbgation  Command,  6010 
6th  Street,  Building  1465.  Fort  Belvoir, 
VA  22060-5506. 

NormcA'noN  pnocQXME: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  m  this  sy;»em  should 
addresK  'vritten  inquiries  lo  the  Director, 
U.S.  'vrmy  Crime  Records  Center.  U.S. 
Arruy  Criminal  investigation  Command, 
ATTN  aCR  FP,  6010  6th  Street. 
Building  1465.  Fort  Belvoir.  VA  22060- 
5585. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature. 

RECOAO  ACCESS  PROCEDURES: 

Individual  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director,  U.S.  Army 
Crime  Records  Center,  U.S.  Army 
Criminal  Investigation  Command, 
ATTN:  CICR-FP.  6010  6th  Street, 
Building  1465,  Fort  Belvoir.  VA  22060- 
5585 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature. 

RECORD  SOURCE  CATEGORIES: 

The  Army's  rules  for  accessing 
records,  emd  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 


RECORD  SOURCE  CATEGORIES: 

Suspects,  witnesses,  victims, 
USACIDC  special  agents  and  other 
personnel,  informants;  various 
Department  of  Defense,  federal,  state, 
and  local  investigative  agencies; 
departments  or  agencies  of  foreign 
governments;  and  any  other  individual 
or  organization  which  may  supply 
pertinent  information. 

EXEMPTIONS  CLAIMED  FOA  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 

A0195-4  USAODC 

SYSTEM  NAME: 

U.S.  Army  Criminal  Investigation 
Fimd  Vouchers  (February  22,  1993,  58 
FR  10088). 

CHANGES: 


SYSTEM  MANAGER<S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Commander,  Headquarters,  U.S.  Army 
Criminal  Investigation  Command,  6010 
6th  Street,  Building  1465,  Fort  Belvoir, 
VA  22060-5506'. 


A0195-4  USAaOC 

SYSTEM  NAME: 

U.S.  Army  Criminal  Investigation 
Fund  Vouchers. 

SYSTEM  LOCATION: 

Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465,  Fort  Belvoir,  VA 
22060-5506. 

Segments  of  the  system  are  located  at 
U.S.  Army  Criminal  Investigation 
Command  subordinate  elements; 
addresses  for  these  may  be  obtained 
from  the  Headquarters,  U.S.  Army 
Criminal  Investigation  Command,  6010 
6th  Street,  Building  1465,  Fort  Belvoir. 
VA  22060-5506. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Special  agents  of  U.S.  Army  Criminal 
Investigation  Command  (USACIDC)  or 
military  police  investigator  of  U.S. 
Army  who  have  made  expenditures  or 
have  requested  reimbursement  &om 


USACIDC  limitation  .0015  contingency 
funds  authorized  by  Army  Regulation 
37-47,  Contingency  Funds  of  the 
Secretary  of  the  Army. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  name,  grade,  reason  for 
such  expenditure,  receipts  (or 
certificates  when  receipts  are 
unavailable],  relevant  documents. 

AirrHORrrY  for  maintenance  of  the  system: 
10  U.S.C.  3013. 

PURPOSE(S): 

To  maintain  proper  accounting  of  the 
USACIDC  .0015  contingency  funds. 

routine  uses  of  records  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUaES  AND  PRACTICES  FOR  STOfMNG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  computer 
magnetic  tapes,  and  hard  copy 
printouts. 

retrievabkjty: 

By  individual's  name  at  USACIDC 
subordinate  elements;  by  voucher 
number  at  Headquarters,  USACIDC. 
Automated  data  is  retrieved  through 
routine  and  specially  created  programs 
to  meet  various  management 
requirements. 

SAFEGUARDS: 

Access  is  limited  to  designated 
authorized  individuals  having  official 
need  for  the  information  in  the 
perforr  mce  of  their  duties.  Buildings 
housing  records  are  protected  by 
security  guards. 

RETENTION  AND  DISPOSAL: 

Individual  voucher,  voucher  register, 
subvoucher  and  supporting  documents 
maintained  at  Headquarters,  USACIDC 
are  destroyed  1  year  after  inspection  and 
clearance  by  Secretary  of  the  Army;  at 
other  USACIDC  subordinate  elements,  1 
year  after  inspection  and  clearance  by 
Comptroller,  USACIDC.  Automated  data 
are  erased  after  a  hard  copy  of  the 
register  is  produced.  Disposal  of  manual 
records  is  by  shredding  or  burning. 
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SYSTEM  MANAQER(S)  AND  ADDRESS: 

Commander,  He'adquarters,  U.S.  Army 
Criminal  Investigation  Command,  6010 
6th  Street,  Building  1465,  Fort  Belvoir, 
VA  22060-5506. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Crime  Records  Center,  U.S. 
Army  Criminal  Investigation  Command, 
ATTN:  CICR-FP,  6010  6th  Street. 
Building  1465,  Fort  Belvoir,  VA  22060- 
5585. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individual  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  wrritten 
inquiries  to  the  Director,  U.S.  Army 
Crime  Records  Center,  U.S.  Army 
Criminal  Investigation  Command, 
ATTN:  CICR-FP,  6010  6th  Street, 
Building  1465,  Fort  Belvoir,  VA  22060- 
5585. 

For  verification  purposes,  individual 
should  provide  the  full  name,  date  and 
place  of  birth,  current  address, 
telephone  numbers,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  source,  or  the 
statement  of  third  parties  pertaining  to 
the  expenditure. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0195-6  USACtDC 

SYSTEM  NAME: 

Criminal  Investigation  Accreditation 
and  Polygraph  Examiner  Evaluation 
Files  (February  22,  1993,  58  FB  10088). 

CHANGES: 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with 
'Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465,  Fort  Belvoir.  VA 
22060-5506.' 


A0195-6  USACIDC 
SYSTEM  NAME: 

Criminal  Investigation  Accreditation 
and  Polygraph  Examiner  Evaluation 
Files. 

SYSTEM  location: 

Headquarters,  U.S.  Army  Criminal 
Investigation  Command,  6010  6th 
Street,  Building  1465.  Fort  Belvoir,  VA 
22060-5506.  Information  concerning 
polygraph  examiners  is  located  at  the 
Director,  U.S.  Army  Crime  Records 
Center,  U.S.  Army  Criminal 
Investigation  Command,  ATTN:  CICR- 
FP,  6010  6th  Street,  Building  1465.  Fort 
Belvoir,  VA  22060-5585.and 
subsequently  at  the  Washington 
National  Records  Center,  GSA,  Suitland, 
MD  20746-2042. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Applicants  for  entry  into  the 
USACIDC  program  as  an  apprentice 
special  agent,  a  polygraph  examiner,  for 
supervisory  credentials,  for  the 
USACIDC  officer  specialty  program  or 
warrant  officer  appointments;  or  for 
laboratory  technician  credentials. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  application,  statement  of 
personal  history,  personal  identifiers, 
photographs,  fingerprint  cards, 
qualifications  record,  biography, 
information  pertaining  to  assignment 
capability  or  limitation,  letters  of 
recommendation,  educational 
institutional  documents,  character 
investigation  data,  reclassification 
actions,  reassignment  orders, 
commander's  inquiry  data,  reports  of 
investigation,  reasons  for  withdrawal 
from  program,  reason  for  denying 
application,  date  of  acceptance  into 
program,  date  appointed,  date  of 
accreditation,  badge  number,  credential 
number,  polygraph  certificate  number, 
agent  sequence  number,  assignment, 
date  assigned,  marital  status,  and  other 
data  pertinent  to  the  accreditation 
function,  physical  profile,  date  of  last 
physical,  assignment  preference, 
transfer  restrictions,  job  title,  security 
clearance  data,  date  of  last  background 
investigation,  foreign  language 
proficiency,  special  qualifications, 
service  agreement,  spouse's  place  of 
birth  and  citizenship,  agent's  place  of 
birth,  private  licenses,  hobbies,  and  last 
10  assignments. 

Polygraph  examiner  performance  and 
evaluation  data  maintained  at  the  Crime 
Records  Center  (CRC)  include 
individual's  name,  personal  history 
statement,  certificate  number,  polygraph 
examination  history,  year  of  polygraph 
report,  report  of  investigation  or  CRC 


cross  reference  number,  type  of 
examination,  and  monitor's  comments. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  3013  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  determine  applicants  acceptance 
into  or  rejection  from  the  USACIDC 
program;  continuing  eligibility, 
placement  or  standing  therein;  and  to 
manage  and  evaluate  polygraph 
examination  performance. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders,  cards, 
magnetic  tapes,  disks,  and  paper 
printouts. 

RETRIEVABILmr: 

By  individual's  surname,  agent 
sequence  number.  Social  Se;:urity 
Number,  badge/credential  number,  and 
polygraph  certificate  number. 

SAFEGUARDS: 

Ail  records  are  maintained  in 
buildings  protected  by  security  guards 
or  a  locked  wire  enclosure;  information 
is  accessed  only  by  designated 
individuals  having  official  need  therefor 
in  the  performance  of  assigned  duties. 

RETENTION  AND  DISPOSAL: 

Records  of  accepted  applicants  are 
retained  until  the  individual  retires,  is 
released  from  active  duty,  or  is  removed 
from  the  USACIDC  program;  at  that 
time,  files  are  places  in  inactive  storage 
at  HQ  USACIDC  for  2  additional  years 
and  then  st6red  at  the  Washington 
National  Records  Center  for  an 
additional  8  years  before  being 
destroyed  by  shredding.  Records  of 
rejected  applicants  are  retained  at  HQ 
USACIDC  for  1  year,  then  destroyed  by 
shredding  or  burning.  Information  on 
Criminal  Investigation  Program  Data 
Cards  is  maintained  permanently. 
Information  in  automated  media  is 
retained  for  90  days  following 
termination  of  investigator's  active 
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status.  Polygraph  examination  report 
information  is  retained  for  3  years 
following  closure  or  completion  of  the 
pertinent  investigative  report.  Records 
of  approved  polygraph  examiner 
certifications  are  retained  at  the  CRC  for 
10  years  after  the  examiner  retires  or  is 
released  from  active  duty,  then 
destroyed  by  shredding  or  burning. 
Records  of  disapproved  polygraph 
examiner  certifications  are  retained  at 
the  CRC  for  1  year,  then  destroyed  by 
shredding  or  burning. 

SVSTBI  MANAG£R(S)  ANO  ADDRESS: 

Headquarters,  U.S.  Army  Criminal 
Investigation  Command.  6010  6th 
Street.  Building  1465,  Fort  Belvoir.  VA 
22060-5506. 

NOrVKATION  procedure: 

Individuals  seelung  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Director, 
U.S.  Army  Crime  Records  Center,  U.S. 
Army  Criminal  Investigation  Command, 
ATTN:  CICR-FP,  6010  6th  Street, 
Building  1465,  Fort  Belvoir,  VA  22060- 
5585 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  and  place  of 
birth,  current  address,  telephone 
numbers,  date  of  application  to  the 
program,  sufficient  details  to  locate  the 
record,  and  signature. 

RECORD  ACCESS  PROCEDURE: 

Individual  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Director.  U.S.  Army 
Crime  Records  Center,  U.S.  Army 
Criminal  Investigation  Command, 
ATTN:  CICR-FP,  6010  6th  Street, 
Building  146.S,  Fort  Belvoir,  VA  22060- 
5585. 

For  verification  purposes,  individual 
should  provide  the  full  name.  Social 
Security  Number,  date  and  place  of 
birth,  current  address,  telephone 
numbers  date  of  application  to  the 
program,  sufficient  details  to  locate  the 
record,  and  signature. 

C0MTEST1NG  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21:  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  individual's 
previous  or  present  employers,  financial 
institutions,  relatives  and  former 
spouses,  educational  institutions,  trade 
or  fraternal  organizations,  neighbors 


past  and  present,  work  associates,  social 
acquaintances,  churches,  public  records, 
law  enforcement  and  investigative 
agencies.  Army  records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a{k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  the  information,  the  individual  will 
be  provided  access  to  the  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5). 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

Evaluation  material  used  to  determine 
potential  for  promotion  in  the  Military 
Services  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k){7).  but  only  to  the  extent 
that  the  disclosure  of  such  material 
would  reveal  the  identify  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(bMl).  (2). 
and  (3).  (c)  and  (e)  and  published  in  32 
CFR  part  505.  For  additional 
information  contact  the  system  manager. 

A0210-190TAPC 

SVSTEM  NAME: 

Individual  Gravesite  Reservation  Files 
(February  2.  1996.  61  FR  3915). 

CHANGES: 

»         »         •         •         • 
SYSTEM  LOCATKm: 

Add  U.S.'  before  Soldiers'. 


A0210-t90TAPC 

SYSTEM  NAME: 

Individual  Gravesite  Reservation 
Piles. 

SYSTEM  LOCATION: 

Commander,  Military  District  of 
Washington.  Fort  Lesley  J.  McNair. 
Washington.  DC  20319-5000; 

U.S.  Soldiers'  and  Airmen's  Home 
National  Cemetery,  Washington.  DC 
20011-4999;  and 

Commander,  U.S.  Total  Army 
Personnel  Command,  Alexandria,  VA 


22331-0482  for  selective  Army  post 
cemeteries. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Active  and  former  Armed  Forces 
personnel  and  their  dependents  who 
reserved  grave  plots  in  either  Arlington 
National  Cemetery  Soldiers'  Home 
National  Cemetery,  or  Army  post 
cemeteries  prior  to  1961. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Gravesite  reservations  (D.^  Forms 
2122,  2123);  reservist's  name,  address, 
number  and  section  of  grave  reserved, 
military  service,  or  relationship  to 
service  member. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  3013. 

PURPOSE(S): 

To  maintain  records  of  individuals 
holding  gravesite  reservations  in  Army 
national  or  post  cemeteries  made  prior 
to  1961;  to  conduct  periodic  surveys  to 
determine  validity  of  such  reservations; 
to  respond  to  inquiries. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b){3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POLICIES  ANO  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  cards. 

retrievabiuty: 
By  individual's  surname. 

SAFEGUARDS: 

Records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
having  official  need  therefor  in  the 
performance  of  their  duties. 

RETENTION  AND  DISPOSAL: 

Destroyed  when  gravesite  reservation 
is  used  or  canceled. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Military  District  of 
Washington,  Fort  Lesley  J.  McNair, 
Washington.  DC  2031»-5000;  U.S. 
Soldiers'  and  Airmen's  Home  National 
Cemetery,  Washington,  DC  20011-4999; 
Commander,  U.S.  Total  Army  Personnel 


Command,  Alexandria,  VA  22331-0482 
for  selective  Army  post  cemeteries. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  records  system 
should  address  written  inquiries  to  the 
appropriate  system  manager. 

hidividual  should  provide  sufficient 
details  to  permit  locating  pertinent 
records  and  signature. 

RECORD  ACCESS  PROCEDURES: 
Individuals  seeking  access  to 

infonnation  about  themselves  contained 

in  this  system  should  address  written 

inquiries  to  the  appropriate  system 

manager. 
Individual  should  provide  sufficient 

details  to  permit  locating  p>ertinent 

records  and  signature, 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  reservist,  his/her 
representative  or  next-of-kin;  Army 
records  and  reports. 

EXEMPTIONS  CLAIMED  FOR  TKK  SYSTEM: 

None. 
[FR  Doc.  97-17576  Filed  7-3-97;  8:45  ami 
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DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  6, 
1997. 

ADDRESSES:  Written  conmients  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 


J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patiick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S,  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opporttinity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Tide;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  fitjm  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  June  30,  1997. 

Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Office  of  Postsecondary  Education 

Title:  Quality  Assurance  (QA) 
Workbook. 

Frequency:  Semi-aimually. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions: 
Federal  Government. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  300. 
Burden  Hours:  60,000. 

Abstract:  Only  300  postsecondary 
institutions  have  voluntarily  agreed  to 
participate  in  the  Quality  Assurance 
Program.  They  have  received  a  waiver  of 
certain  regulations  for  their  cooperation. 


As  participants  in  the  Program, 
respondents  are  required  to  complete 
activities  as  described  in  the  QA 
Workbook  throughout  the  year.  The 
Workbook  itself  is  what  we  are 
requesting  OMB  to  approve  and  clear. 
Twice  a  year,  in  February  and  August, 
participants  send  requested  information 
to  the  Department. 

(FR  Doc.  97-17547  Filed  7-3-97:  8:45  am) 

BILLMQ  CODE  4000-01-P 


DEPARTMEffT  Of  ENERGY 

Office  of  Environmental  Management; 
Release  of  Environmental  Management 
Accelerating  Cleanup:  Focus  on  2006 
Discussion  Draft 

AGENCY:  Office  of  Environmental 
Management,  U.S.  Department  of  Energy 
(DOE). 

ACTION:  Notice  of  opportimity  for  public 
comment 

SUMMARY:  The  U.S.  Department  of 
Energy  (EXDE)  announces  the  release  of, 
and  invites  the  public  to  comment  on, 
the  Office  of  Environmental 
Management's  Accelerating  Cleanup; 
Focus  on  2006  Discussion  Draft.  This 
document,  which  focuses  on  completing 
cleanup  of  as  many  DOE  sites  as 
possible  by  2006,  presents -for 
discussion  and  comment  a  new  strategic 
approach  for  managing  the 
Environmental  Management  program, 
along  with  accompanying  cost,  work 
scope  and  schedule.  The  strategy  set 
forth  in  the  Accelerating  Cleanup:  Focus 
on  2006  Discussion  Draft  reflects  DOE's 
efforts  to  make  its  operations  more 
efficient  and  reduce  overall  costs  in 
order  to  maintain  compliance  with 
applicable  requirements  and  protect 
public  health  and  safety  in  the  face  of 
diminishing  discretionary  budgetary 
resources. 

DATES:  To  continue  its  ongoing  dialogue 
with  the  public,  the  Department  is 
providing  a  comment  f)eriod  on  the 
Discussion  Draft  that  will  extend 
through  September  9.  1997. 
ADDRESSES:  Written  comments  on  the 
Environmental  Management 
Accelerating  Cleanup:  Focus  on  2006 
Discussion  Draft  should  be  directed  to; 
U.S.  Department  of  Energy,  Mr.  Gene 
Schmitt,  P.O.  Box  44818,  Washington. 
D.C.  20026-^481. 

Comments  may  also  be  provided 
electronically  to: 
FocusOn200'6@EM.DOE.GOV. 

Department  of  Energy  Field  sites  have 
also  completed  site-specific 
Accelerating  Cleanup:  Focus  on  2006 
Discussion  Drafts  and  are  holding 
concurrent  public  comment  periods. 
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Comments  on,  or  requests  for  copies  of. 
Site  Discussion  Drafts  should  be 
submitted  directly  to  the  individual  site 
points  of  contact  listed  in  the 
SUPPLEMENTARY  INFORMATION  section 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  Discussion 
Draft  or  further  information  should  be 
directed  to  the  Center  for  Environmental 
Management  Information  (CEMI)  at  1- 
800-736-3282. 

SUPPLEMENTARY  INFORMATION:  Since  its 
inception,  the  DOE's  Office  of 
Environmental  Management  has  worked 
to  safely  manage  wastes  and  clean  up 
environmental  releases  from  past 
practices.  In  response  to  the  expressed 
desire  of  both  the  Administration  and 
Congress  to  balance  the  Federal  budget, 
the  Environmental  Management 
program  is  developing  a  strategy  based 
on  completing  cleanup  of  as  many  DOE 
sites  as  possible  by  2006.  This  vision 
acknowledges  that,  at  a  small  number  of 
sites,  some  environmental  management 
functions  (such  as  treatment  and 
disposal  of  transuranic  and  high-level 
waste,  and  long-term  monitoring 
operations)  will  continue  beyond  2006. 
However,  by  2006  it  is  envisioned  that 
most  Department  of  Energy 
Environmental  Management  sites  will 
be  able  to  stabilize  and  safely  store  their 
nuclear  materials  and  clean  up  their 
land  and  buildings. 

The  Accelerating  Cleanup:  Focus  on 
2006  Di.scussion  Draft  focuses  on  risk 
reduction,  protection  of  public  and 
worker  health  and  safety,  maintaining 
compliance  with  applicable  regulations 
and  agreements,  reducing  waste 
generation,  and  continuing  a 
collaborative  relationship  with 
stakeholders.  A  key  goal  of  the 
Discussion  Draft  strategy  is  to  identify 
areas  in  which  the  Department  can 
become  more  efficient,  such  as  focusing 
funds  on  more  rapid  cleanup  and 
thereby  reducing  longer-term 
"mortgage"  costs  of  maintaining 
facilities.  Other  efficiency 
improvements  and  alternative 
management  approaches  are  also 
identified  for  comment. 

Between  June  and  September  1997, 
the  Department  will  work  with  Tribal 
Nations,  states,  regulators,  local 
governments  and  other  stakeholders  to 
refine  the  Accelerating  Cleanup:  Focus 
on  2006  strategies  presented  in  the 
Discussion  Draft.  The  Department  will 
release  a  Draft  2006  Plan  later  this  year. 

The  primary  avenues  for  public 
involvement  will  continue  to  be  through 
activities  at  individual  DOE  sites. 
During  the  public  comment  period,  it  is 
anticipated  that  additional  issues  and 


opportunities  will  be  raised,  and  that 
the  individual  Operations  and  Field 
Offices  will  further  refine  their 
individual  2006  plans  and  support  the 
analysis  and  development  of  the 
National  Environmental  Management 
Accelerating  Cleanup:  Focus  on  2006 
Draft  Plan. 

Comments  received  may  result  in  the 
development  of  Action  Plans  to  resolve 
longer-term  issues.  Future  versions  of 
the  Accelerating  Cleanup:  Focus  on 
2006  Plan  will  reflect  changes  in  the 
Environmental  Management  program 
and  progress  made  toward  achieving  the 
vision  of  completing  cleanup  of  as  many 
DOE  sites  as  possible  by  2006. 

Comments  on  Site  Discussion  Drafts 
should  be  submitted  directly  to  the 
following  individual  site  points  of 
contact: 

U.S.  Department  of  Energy, 
Albuquerque  Operations  Office,  Ms. 
Tracy  Longhead,  Pennsylvania  and  H 
Street,  Kirtland  Air  Force  Base, 
Albuquerque,  NM  87116,  505/845- 
5977 

U.S.  Etepartment  of  Energy,  Ohio  Field 
Office.  Mr.  Ken  Morgan.  1  Mound 
Road,  Miamisburg,  OH  45342-3020, 
513/865-3968 

U.S.  Department  of  Energy,  Carlsbad 
Area  Office,  Mr.  Dennis  Hurtt,  P.O. 
Box  3090,  Carlsbad.  NM  88221,  505/ 
234-7485 

U.S.  Department  of  Energy,  Oak  Ridge 
Operations  Office,  Mr.  Walter  Perry, 
200  Administration  Road,  Oak  Ridge, 
TN  37830. 423/241-6417 

U.S.  Department  of  Energy.  Chicago 
0{)erations  Office,  Ms.  Mary  Jo  Acke, 
9800  South  Cass  Avenue,  Argonne,  IL 
60439, 630/252-8796 

U.S.  Department  of  Energy,  Richland 
Operations  Office,  Mr.  Jim  Daily,  825 
Jadwin  Avenue,  Richland,  WA  99352. 
509/376-7721 

U.S.  Department  of  Energy.  Idaho 
Operations  Office,  Ms.  Kathy 
Whitaker,  850  Energy  Drive,  Idaho 
Falls,  ID  83401,  208/526-1062 

U.S.  Department  of  Energy,  Rocky  Flats 
Field  Office,  Mr.  Mike  Konczal, 
Highway  93  and  Cactus  Road,  Golden, 
CO  80402.  303/966-7095 

U.S.  Department  of  Energy,  Nevada 
Operations  Office,  Mr.  Kevin  Rohrer, 
2621  Losee  Road,  North  Las  Vegas, 
NV  89030-4134,  702/295-0197 

U.S.  Department  of  Energy,  Savannah 
River  Operations  Office,  Ms.  Virginia 
Kay.  PM&CD.  Aiken.  SC  29801,  803/ 
725-5752 

U.S.  Department  of  Energy,  Oakland 
Operations  Office,  Mr.  Ron  Duvail, 
1301  Clay  Street,  Oakland.  CA  94612- 
5208, 510/637-1812 


Issued  in  Washington,  D.C.,  June  27, 1997. 
Alvin  L.  Aim, 

Assistant  Secretary  for  Environmental 
Management.  U.S.  Department  of  Energy. 
[FR  Doc.  97-17612  Filed  7-3-97;  8:45  amj 

BILUNG  CODE  6450-01 -P 


DEPARTMErfT  OF  ENERGY 

Office  of  Energy  Research 

Energy  Research  Financial  Assistance 
Program  Notice  97-15;  Partnerships 
for  Academic-Industrial  Research 
(PAIR)  in  Support  of  Energy-Relevant 
Fundamental  Research 

AGENCIES:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Basic  Energy 
Sciences  (BES).  Office  of  Energy 
Research  (ER),  U.S.  Department  of 
Energy  (DOE)  hereby  announces  its 
interest  in  receiving  grant  applications 
for  performance  of  basic  research  to 
support  important,  long-term  national 
objectives  in  energy  relevant  research. 
The  purpose  of  this  program  is  to 
promote  research  activities  involving 
academic  researchers,  their  students, 
and  industrial  researchers. 
DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Nodce  97-15, 
should  be  received  by  DOE  by  4:30 
P.M..  November  5,  1997.  A  response 
discussing  the  potential  program 
relevance  of  a  formal  application 
generally  will  be  communicated  to  the 
applicant  within  30  days  of  receipt.  The 
deadline  for  receipt  of  formal 
applications  is  4:30  P.M.,  January  14, 
1998,  in  order  to  be  accepted  for  merit 
review  and  to  permit  timely 
consideration  for  award  in  Fiscal  Year 
1998. 

ADDRESSES:  All  preapplications, 
referencing  Program  Notice  97-15, 
should  be  s^nt  to  Dr.  Paul  H.  Maupin, 
Division  of  Chemical  Sciences,  ER-14, 
Office  of  Energy  Research,  U.S. 
Department  of  Energy,  19901 
German  town  Road,  Germantown.  MD 
20874-1290. 

After  receiving  notification  from  DOE 
concerning  successful  preapplications. 
applicants  may  prepare  formal 
applications  and  send  them  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Research,  Grants  and  Contracts 
Division,  ER-64,  19901  Germantowm 
Road,  Germantown,  Maryland  20874- 
1290,  Attn:  Program  Nodce  97-15.  The 
above  address  must  also  be  used  when 


submitting  applications  by  U.S.  Postal 
Service  Express,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  concerning  research  topics  in 
specific  technical  areas,  contact  the 
following  individuals  in  the  appropriate 
division  of  interest: 

Dr.  Paul  H.  Maupin,  Chemical  Sciences 
Division,  ER-14,  Office  of  Energy 
Research,  U.S.  Department  of  Energy, 
19901  Germantown  Road, 
Germantown,  MD  20874-1290, 
telephone:  (301)  903-4355,  e-mail: 
paul.maupin@oer.doe.gov 
Dr.  Gregory  L.  Dilworth,  Division  of 
Energy  Biosciences,  ER-17,  Office  of 
Energy  Research,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290, 
telephone:  (301)  903-2873,  email: 
greg.dilworth@oer.doe.gov 
Dr.  Robert  Price,  (Engineering). 
Engineering  and  Geosciences 
Division,  ER-15,  Office  of  Energy 
Research,  U.S.  Department  of  Energy, 
19901  Germantown  Road, 
Germantown,  MD  20874-1290, 
telephone:  (301)  903-3565,  email: 
bob.price@oer.doe.gov 
Dr.  Wolfgang  Wawersik,  (Geosciences), 
Engineering  and  Geosciences 
Division,  ER-15,  Office  of  Energy 
Research,  U.S.  Department  of  Energy, 
19901  Germantown  Road, 
Germantown,  MD  20874-1290, 
telephone:  (301)  903-5829,  email: 
wolfgang.wawersik@oer.doe.gov 
Dr.  Timothy  Fitzsimmons,  Materials 
Sciences  Division,  ER-13,  Office  of 
Energy  Research,  U.S.  Department  of 
Energy,  19901  GermantowTi  Road, 
Germantown,  MD  20874-1290, 
telephone:  (301)  903-9830,  email: 
tim.fitzsimmons@oer.doe.gov 

Investigators  may  also  wish  to  obtain 
information  about  a  related  funding 
opportunity  entitled:  "Energy  and  Waste 
Minimization  Research  Supportive  of 
Technology  Vision  2020:  The  Chemical 
Industry".  Contact:  Office  of  Industrial 
Technologies,  EE-20,  U.  S.  Department 
of  Energy,  1000  Independence  Ave., 
SW.,  Washington,  DC,  20585.  web  site: 
www.eit.doe.gov/IOF/chemicals/ 
SUPPLEMENTARY  INFORMATION?  DOE 
encourages  submission  of  applications 
to  conduct  high-quality  basic  research 
on  fundamental  issues  important  to  the 
efficient,  economical,  safe,  and 
environmentally  responsible  production 
and  use  of  energy  that  will  involve 
interactions  of  the  academic  basic 
research  community  with  the  industrial 
research  community.  Because  the 
transition  from  discovery  to 
development  and  deployment  is  not  a 


linear  process  and  because  both  basic 
and  applied  researchers  contribute  to 
problem  definition,  discovery,  and 
understanding,  this  program  seeks  to 
promote,  encourage,  and  facilitate 
partnerships  between  researchers  in  the 
academic  and  industrial  sectors.  In 
particular,  emphasis  is  placed  on 
stimulating  interactions  between  a 
principal  investigator  in  an  institution 
of  higher  learning  with  a  counterpart  in 
industry  with  significant  involvement  of 
students. 

Applications  received  by  ER  under  its 
normal  competitive  application 
mechanisms  may  also  be  deemed 
appropriate  for  consideration  under  this 
announcement  and  may  be  funded 
under  this  program. 

Information  Regarding  Applications 
for  Assistance:  The  ER  encourages  the 
submission  of  applications  that  will 
foster  substantive  partnerships  between 
researchers  in  academia  and  researchers 
in  appropriate  and  relevant  industries  in 
order  to: 

1.  Strengthen  interactions  between 
those  engaged  in  long-term,  curiosity 
driven  research  and  those  involved  in 
focused  research. 

2.  Provide  increased  awareness  in 
both  sectors  of  the  problems  of  focused 
research  and  the  problems  and 
opportunities  afforded  by  long-term  pre- 
competitive  research. 

3.  Provide  opportunities  for  joint 
problem  definition. 

4.  Provide  opportunities  for  students 
and  postdoctoral  fellows  to  work  in  an 
industrial  setting. 

5.  Address  and  solve  important, 
outstanding  fundamental  problems 
associated  with  the  efficient, 
economical,  safe,  and  environmentally 
responsible  production  and  use  of 
energy. 

In  addition  to  the  usual  description  of 
the  proposed  work,  the  application  must 
include  the  following  information  and 
meet  the  following  requirements: 

1.  There  must  be  evidence  of  a 
working  relationship  between  the 
academic  and  industrial  research 
partners. 

2.  The  fundamental  scientific  problem 
must  be  clearly  expressed. 

3.  The  field  of  inquir>'  must  fall 
within  the  scope  of  tfie  research 
activities  currently  supported  by  BES. 
(For  information  on  the  scope  of  these 
activities,  including  references  to 
publications  of  workshops  and 
conferences  sponsored  by  BES  or  its 
subsidiary  divisions,  refer  to  http:// 
www.er.doe.gov/production/bes/ 
bes.html.)  The  appropriate  BES  division 
should  be  specified  on  the  cover  page  of 
the  application. 


4.  Individual  value  to  both  the 
academic  and  the  industrial  research 
partners  must  be  stated  and  explained. 
There  should  be  clear  objectives,  not 
necessarily  the  same,  for  each 
participant. 

5.  The  proposed  interactions  between 
the  academic  and  the  industrial  research 
partners  should  be  described.  The 
nature  of  this  interaction  may  take  many 
forms,  but  it  is  expected  to  include 
reciprocal  visits.  In  addition,  the 
application  must  include  support  for 
graduate  and/or  post  graduate  students 
who  will  spend  at  least  four  weeks  a 
year  in  the  industrial  setting.  Graduate 
student  activities  should  fall  within  the 
scope  of  requirements  needed  to  fulfill 
an  advanced  degree. 

6.  Cost  sharing  is  not  expected; 
however,  the  industrial  partner  will  be 
expected  to  pay  incremental  costs 
associated  with  student  and  faculty 
visits  on  site. 

7.  It  should  be  the  intention  of  the 
principal  investigator  to  publish  the 
results  of  the  supported  research  in  the 
peer-reviewed,  archival  scientific 
literature. 

It  is  anticipated  that  approximately 
$1,500,000  will  be  available  in  FY  1998 
for  research  that  encourages  and 
facilitates  interactive  efforts  between  the 
academic  and  industrial  communities. 
Multiple-year  funding  of  grant  awards  is 
expected  subject  to  satisfactory  progress 
in  the  research  and  the  availability  of 
funds.  For  the  grant  to  receive 
continuation  funds  at  the  end  of  each 
year,  there  must  be  evidence  of 
substantial  interactions  between  the 
university  and  the  industrial  research 
partners.  Awards  are  expected  to  range 
from  $50,000  annually  to  5150,000 
aimually  with  terms  from  one  to  three 
years.  The  number  of  awards  and  range 
of  funding  will  depend  on  the  number 
of  applications  received  and  selected  for 
award. 

To  minimize  undue  effort  on  the  part 
of  applicants  and  reviewers,  interested 
parties  are  invited  and  encouraged  to 
submit  preapplications.  The 
preapplications  will  be  reviewed 
relative  to  the  scope  and  research  needs 
of  the  DOE's  Basic  Energy  Sciences 
Program.  The  brief  preapplication 
should  consist  of  two  to  three  pages  of 
narrative  describing  the  research 
objectives  and  methods  of 
accomplishment.  Telephone  and  FAX 
numbers  are  required  parts  of  the 
preapplication,  and  electronic  mail 
addresses  are  desirable.  ER's 
preapplication  guidelines  can  be  found 
on  the  ER  Grants  and  Contracts  Web 
Site  at:  http://www.er.doe.gov/ 
production/ gran  ts/preapp. html 
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Applications  will  be  subjected  to 
formal  merit  review  and  will  be 
evaluated  against  the  following  criteria, 
which  are  listed  in  order  of  importance 
as  set  forth  in  10  CFR  Part  605: 

1.  Scientific  and/or  technical  merit  of 
the  project. 

2.  Appropriateness  of  the  proposed 
method  or  approach. 

3.  Competency  of  applicant's 
personnel  and  adequacy  of  proposed 
resources. 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  the  agency's 
programmatic  needs.  General 
information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluations  and  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  the 
Application  Guide  for  the  Office  of 
Energy  Research  Financial  Assistance 
Program  and  10  CFR  Part  605. 
Electronic  access  to  the  Application 
Guide  is  possible  via  the  Internet  using 
the  following  Web  site  address:  http:// 
www.er.doe.gov/production/grants/ 
grants.html 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
Part  605) 

Issued  in  Washington,  DC  on  June  25, 
1997. 

John  Rodney  Clark, 

Associate  Director  for  Resource  Management, 
Office  of  Energy  Research. 
(FR  Doc.  97-17610  Filed  7-3-97;  8:45  am] 
BIUJNQ  CODE  8460-01-P 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2604-000] 

Applied  Resources  Integrated 
Services,  Inc.;  Notice  of  Issuance  of 
Order 

July  1.  1997. 

Applied  Resources  Integrated 
Services,  Inc.  (Applied  Services) 
submitted  for  filing  with  the 
Commission  a  rate  schedule  under 
which  Applied  Services  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  a  marketer.  Applied 
Services  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  Applied  Services  requested 
that  the  Commission  grant  blanket 
approval  under  18  CFR  part  34  of  all 
future  issuances  of  securities  and 


assumptions  of  liability  by  Applied 
Services. 

On  Jime  17, 1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following:  , 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Applied  Services  should  file 
a  motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Applied  Services  is 
authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
applicant,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such 
purposes. 

Tne  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Applied  Services'  issuances 
of  securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  17, 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch,  888  First 
Street,  N.E.,  Washington.  D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-17584  Filed  7-3-97;  8:45  am] 

BtUJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-241 3-000] 

Fina  Energy  Services  Company;  Notice 
of  Issuance  of  Order 

July  1,  1997. 

Fina  Energy  Services  Company  (Fina) 
submitted  for  filing  with  the 
Commission  a  rate  schedule  under 
which  Fina  will  engage  in  wholesale 
electric  power  and  energy  transactions 
as  a  marketer.  Fina  also  requested 
waiver  of  various  Commission 


regulations.  In  particular,  Fina 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  Fina. 

On  June  18,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Fina  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  for  hearing  within 
this  period,  Fina  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Fina's  issuances  of 
securities  or  assumptions  of  liability.  . 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  18, 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch,  888  First 
Street,  NE.,  Washington.  EX)  20426. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-17583  Filed  7-3-97;  8:45  am] 
BILUNG  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2681-000} 

New  Millennium  Energy  Corporation; 
Notice  of  Issuance  of  Order 

July  1,  1997. 

New  Millennium  Energy  Corporation 
(NMEC)  submitted  for  filing  with  the 
Commission  a  rate  schedule  under 
which  NMEC  will  engage  in  wholesale 
electric  power  and  energy  transactions 


as  a  marketer.  NMEC  also  requested 
waiver  of  various  Commission 
regulations.  In  particular,  NMEC 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  Part  34 
of  all  future  issuances  of  securities  and 
assumptions  of  liability  by  NMEC. 

On  June  18,  1997,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  NMEC  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  NMEC  is  authorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  NMEC's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  18, 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Conmiission's 
Public  Reference  Branch,  888  First 
Street,  N.E.,  Washington.  D.C.  20426. 
Lois  D.  Cashell. 
Secretary. 
!FR  Doc.  97-17585  Filed  7-3-97;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMEI^  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3289-000,  et  al.] 

PECO  Energy  Company,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

June  27,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


1.  PECO  Energy  Company 

[Docket  No.  ER97-3289-O001 

Take  notice  that  on  June  11,  1997, 
PECO  Energy  Company  (PECO),  filed  a 
Service  Agreement  dated  May  29, 1997. 
with  Rochester  Gas  and  Electric 
Corporation  (RG&E)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  Service  Agreement  adds 
RG&E  as  a  customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
May  29,  1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  RG&E  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER9 7-3 2 90-000] 

Take  notice  that  on  June  11,  1997, 
Niagara  Mohawk  Power  Corporation 
(NMPC),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  City  of 
Watertown.  This  Transmission  Service 
Agreement  specifies  that  City  of 
Watertown  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  OA96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9,  1996,  will  allow  NMPC  and  City  of 
Watertown  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  City  of  Watertown  as  the  parties  may 
mutually  agree. 

NMPC  requests  an  effective  date  of 
June  6,  1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  City  of  Watertown. 

Comment  date;  July  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  PECO  Ener^gy  Company 

[Docket  No.  ER97-3291-0001 

Take  nodce  that  on  June  12,  1997, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  May  29.  1997 
with  Connecticut  Municipal  Electric 
Energy  Cooperative  (CMEEC)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  CMEEC  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
May  29,  1997,  for  the  Service 
Agreement. 


PECO  states  that  copies  of  this  filing 
have  been  supplied  to  CMEEC  and  to 
the  Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Carolina  Power  &  Light  Company 

[Docket  No.  ER97-3292-OO01 

Take  notice  that  on  June  10, 1997. 
Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  executed 
Service  Agreements  between  Carolina 
and  the  following  Eligible  Entities: 
Constellation  Power  Source;  GPU 
Energy;  Mirmesota  Power  &  Light 
Company;  and  Southern  Miimesota 
Municipal  Power  Agency.  Service  to 
each  Eligible  Entity  will  be  in 
accordance  with  the  terms  and 
conditions  of  Carolina's  Tariff  No.  1  for 
Sales  of  Capacity  and  Energy. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  July  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER97-3293-0001 

Take  notice  that  on  June  11,  1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
Coral  Power  L.L.C. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  May  13, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  July  11.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Northern  States  Power  Company 
(Minnesota  Company) 

[Docket  No.  ER97-3294-000J 

Take  notice  that  on  June  11,  1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
NESI  Power  Marketing,  Inc. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  May  12, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  July  11.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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7.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER97-3295-OOOI 

Take  notice  that  on  June  11,  1997. 
Orange  and  Rockland  Utilities.  Inc. 
(O&R),  tendered  for  filing  pursuant  to 
Part  35  of  the  Federal  Energy  Regulatory 
Commission's  Regulations,  18  CFR  Part 
35.  a  service  agreement  under  which 
O&R  will  provide  capacity  and/or 
energy  to  Plum  Street  Energy  Marketing. 
Inc.  (Plum  Street). 

oiR  has  requested  waiver  of  the 
notice  requirement  so  that  the  service 
agreement  with  Plum  Street  becomes 
effective  as  of  June  15,  1997. 

O&R  served  copies  of  the  filing  upon 
the  New  York  State  Public  Service 
Commission  and  Plum  Street. 

Comment  date:  July  11.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Western  Resources.  Inc. 

[Docket  No.  ER9 7-3 296-000 1 

Take  notice  that  on  June  11,  1997, 
Western  Resources,  Inc.  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  Citizens  Power  Sales.  Western 
Resources  states  that  the  purpose  of  the 
agreement  is  to  permit  non- 
discriminatory access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  June  2, 
1997. 

Copies  of  the  filing  were  served  upon 
Citizens  Power  Sales  and  the  Kansas 
Corporation  Commission. 

Comment  date:  July  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Tucson  Electric  Power  Company 

(Docket  No.  ER97-3297-000| 

Take  notice  that  on  June  11,  1997, 
Tucson  Electric  Power  Company  (TEP), 
tendered  for  filing  the  following  four  (4) 
service  agreements  for  firm  and  non- 
firm  point-to-point  transmission  service 
under  Part  II  of  its  Open  Access 
Transmission  Tariff  filed  in  Docket  No. 
OA96-140-000: 

(1)  Service  Agreement  For  Finn  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc.  dated  May 
27,  1997. 

(2)  Service  Agreement  For  Firm  Point- 
to-Point  Transmission  Service  with 
Eru-on  Power  Marketing,  Inc.  dated  May 
28, 1997. 

(3)  Service  Agreement  For  Firm  Point- 
to-Point  Transmission  Service  with 
Enron  Power  Marketing,  Inc.  dated  May 
29. 1997. 


(4)  Service  Agreement  For  Non-Firm 
Point-to-Point  Transmission  Service 
with  Noram  Energy  Services,  Inc.  dated 
June  4, 1997. 

TEP  requests  waiver  of  notice  to  permit 
the  service  agreements  to  become 
effective  as  of  May  28.  1997. 

Comment  date:  July  11. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  &  Light  Company 

[Docket  No.  ER97-3298-000J 

Take  notice  that  on  June  12,  1997, 
Florida  Power  &  Light  Company  filed 
executed  Service  Agreements  with  City 
of  Lake  Worth  Utilities  and  Fort  Pierce 
Utilities  Authority  for  service  pursuant 
to  Tariff  No.  1  for  Sales  of  Power  and 
Energy,  by  Florida  Power  &  Light.  FPL 
requests  that  each  Service  Agreement  be 
made  effective  on  May  19,  1997. 

Comment  dote:  Jidy  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Electric  Power  Company 

(Docket  No.  ER97-3299-O00I 

Take  notice  that  on  June  12,  1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
revisions  to  its  Open  Access 
Transmission  Tariff  (OATT),  FERC 
Electric  Tariff,  volume  No.  7.  Also 
submitted  are  tlu'ee  short  term  firm 
transmission  service  agreements  with 
Wisconsin  Public  Service  Corporation 
(WPSC),  Madison  Gas  and  Electric 
Company  (Mad  Gas],  and  Delhi  Energy 
Services,  Inc.  (Delhi).  Wisconsin 
Electric  requests  an  effective  date 
coincident  with  its  filing,  in  order  that 
the  changes  contained  therein  are 
implemented  as  soon  as  possible. 

The  first  change,  to  the  Short  Term 
Firm  Form  of  Service  Agreement,  is 
intended  to  clarify  the  scheduling  of 
firm  and  non-firm  transmission  service 
requests  on  the  OASIS  so  that 
unconfirmed  requests  for  firm  point-to- 
point  transmission  service  are  deemed 
withdrawn  if  not  confirmed  within  a 
defined  period  of  time  after  their 
acceptance  on  the  OASIS  by  the 
Transmission  Provider. 

The  second  change  would  allow  the 
Transmission  Provider  to  calculate  the 
Load  Ratio  Share  of  its  network 
transmission  service  customers  on  an 
annual  basis,  rather  than  by  a  rolling 
twelve  month  calculation  of  this  ratio. 

According  to  Wisconsin  Electric, 
neither  change  has  an  impact  on 
transmission  compensation. 

Copies  of  the  filing  have  been  served 
on  all  Wisconsin  Electric  transmission 
service  customers,  the  Michigan  Public 
Service  Commission,  and  the  Public 
Service  Commission  of  Wisconsin. 


Comment  date:  July  11, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Idaho  Power  Company 

[Docket  No.  ER97-3300-OOOI 

Take  notice  that  on  June  12,  1997, 
Idaho  Power  Company  (IPC)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  an  amendment 
of  the  Power  Sales  Agreement  to 
terminate  the  City  of  Azusa's  obligation 
thereunder. 

Comment  date:  July  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Union  Electric  Company 

[Docket  No.  ER97-3301-0001 

Take  notice  that  on  June  11, 1997. 
Union  Electric  Company  (UE).  tendered 
for  filing  a  Service  Agreement  for  Non- 
Firm  Point-to-Point  Transmission 
Service  between  Vastar  Power 
Marketing,  Inc.  and  UE.  UE  asserts  that 
the  purpose  of  the  Agreement  is  to 
permit  UE  to  provide  transmission 
service  to  VPM  pursuant  to  UE's  Open 
Access  Transmission  Tariff  filed  in 
Docket  No.  OA9&-50. 

Comment  date:  July  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Western  Resources,  Inc. 

(Docket  No.  ER97-3302-0001 

Take  notice  that  on  June  13,  1997, 
Western  Resources,  Inc.  tendered  for 
filing  a  non-firm  transmission 
agreement  between  Western  Resources 
and  CMS  Marketing  Services  &  Trading. 
Western  Resources  states  that  the 
purpose  of  the  agreement  is  to  permit 
non-discriminatory  access  to  the 
transmission  facilities  owned  or 
controlled  by  Western  Resources  in 
accordance  with  Western  Resources' 
open  access  transmission  tariff  on  file 
with  the  Commission.  The  agreement  is 
proposed  to  become  effective  June  6, 
1997. 

Copies  of  the  filing  were  served  upon 
CMS  Marketing  Services  &  Trading  and 
the  Kansas  Corporation  Commission. 

Comment  date:  July  11,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 


or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-17582  Filed  7-3-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-331-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Cherokee  Expansion 
Project  and  Request  for  Comments  on 
Environmental  Issues 

June  30,  1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
facilities  proposed  in  the  Cherokee 
Expansion  Project. ^  This  EA  will  be 
used  by  the  Commission  in  its  decision- 
making process  to  determine  whether 
the  project  is  in  the  public  convenience 
and  necessity. 

Summary  of  the  Proposed  Project 

Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  wants  to  expand 
the  capacity  of  its  facilities  in  Alabama 
and  Georgia  to  provide  87,070 
dekatherms  per  day  of  additional  firm 
transportational  capacity  to  growing 
markets  in  the  southeast  for  two  existing 
customers,  a  local  distribution  company 
and  a  municipal  gas  distribution  system. 
Transco  seeks  authority  to: 

•  Construct  about  11.2  miles  of  48- 
inch-diameter  pipeline  loop  from 
milepost  (MP)  826.3  to  MP  837.5  in 
Marengo  County,  Alabama; 

•  Uprate  the  16-inch-diameter 
Georgia  Extension  in  Walton  and 
Gwinnett  Counties,  Georgia  from  a 
maximum  allowable  operating  pressure 
(MAOP)  of  780  pounds  per  square  inch 


(psi)  to  a  MAOP  of  960  psi.  The  uprating 
would  include: 

a.  Replacement  of  3.7  miles  of  16- 
inch-diameter  pipeline  with  3.7  miles  of 
16-inch-diameter  pipeline  in  five 
sections; 

b.  Expansion  and/or  uprating  of  four 
meter  and  regulator  (M&R)  stations; 

c.  Hydrostatic  testing  of  26.7  miles  of 
16-inch-diameter  pipeline;  and 

d.  Abandonment  in  place  of  about  0.1 
mile  of  16-inch-diameter  pipeline. 

•  Construct  a  new  15,000  horsepower 
(hp)  compressor  station  (Compressor 
Station  115),  in  Coweta  County,  Georgia; 

•  Install  an  additional  8.000  hp  of 
compression  at  Compressor  Station  125 
in  Walton  County,  Georgia:  and 

•  Rewheel  existing  compressor  units 
at  Compressor  Station  100  in  Chilton 
County,  Alabama  and  Compressor 
Station  120  in  Henry  County,  Georgia 
and  install  additional  gas  cooling 
capacity  at  Compressor  Station  110  in 
Randolph  County,  Alabama. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
or  procedural  information,  please  write 
to  the  Secretary  of  the  Commission. 

Land  Requirements  for  Construction 

Construction  of  Transco's  proposed 
pipeline  facilities  in  Alabama  would 
affect  about  156.8  acres,  of  which  32.0 
acres  would  be  within  existing,  cleared 
right-of-way.  Following  construction, 
about  34.8  acres  would  be  maintained  as 
new  permanent  right-of-way.  The 
remaining  122.0  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 

Replacement  of  the  pipeline  facilities 
in  Georgia  would  affect  about  38.4  acres, 
of  which  29.0  acres  would  be  within 
existing  cleared  right-of-way.  The 
replacement  pipeline  would  be  installed 
in  the  same  location  as  the  existing  16- 
inch-diameter  pipeline  after  it  is 
removed  and  would  not  require  any 
new  permanent  right-of-way. 

Construction  of  Compressor  Station 
115  would  require  about  30.0  acres  of 
which  25.5  acres  would  be  maintained 
during  operation  of  the  compressor 
station.  Construction  at  Compressor 
Station  125  would  affect  about  1.7  acres 
of  which  about  1.0  acre  would  be 
maintained  with  the  existing 
compressor  station  area  during 
operation.  The  installation  of  the 


'Transco's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


'The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  from  the  Commission's  Public  Reference 
and  Files  Maintenance  Branch,  888  First  Street. 
N.E..  Washington.  DC.  20426.  or  call  (202)  20d- 
1371.  Copies  of  the  appendices  were  sent  to  all 
those  receiving  this  notice  in  the  mail. 


additional  cooling  capacity  at 
Compressor  Station  110  would  require 
about  1.0  acre  of  land  of  which  less  than 
0.1  acre  would  be  affected  by  operation. 
The  work  that  would  occur  at 
Compressor  Stations  100  and  120  would 
take  place  within  the  existing 
compressor  station  buildings  and  would 
not  require  additional  land. 

Modification  of  the  M&R  stations 
would  affect  a  total  of  about  0.6  acre  of 
land  during  construction.  However,  no 
increases  in  the  size  of  the  existing 
fenced  areas  would  occur. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Public  safety 

•  Land  use 

•  Cultural  resources 

•  Air  quality  and  noise 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
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this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Ciurently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Transco.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

•  Seven  perennial  waterbodies  would 
be  crossed  by  the  Alabama  portion  of 
the  project. 

•  About  2.5  miles  of  wetlands  in 
Alabama  and  Georgia  would  be 
disturbed. 

•  Construction  may  affect  water 
wells,  structures,  and  other  utiUties. 

•  About  61.2  acres  of  forest  would  be 
cleared. 

•  About  36  residences  would  be 
within  50  feet  of  the  proposed 
construction  work  area. 

•  Additional  compression  would  be 
constructed  at  Compressor  Station  125 
in  Walton  County,  Georgia. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
comments  are  received  and  properly 
recorded: 

•  Send  two  copies  of  your  letter  to: 
Lois  Cashell,  Secretary,  Federal  Energy 
Regulatory  Commission.  888  First  St., 
NE.,  Room  lA,  Washington.  DC  20426; 

•  Reference  Docket  No.  CP97-331- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
orbefore  July  30,  1997. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  or  become  an  "intervenor". 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 


its  filings  to  all  other  parties.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedvu^  (18  CFR 
385.214)  (see  appendix  2). 

You  do  not  need  intervenor  status  to 
have  your  comments  considered. 
Lois  D.  Cashell, 
Secretary. 
|FR  Doc.  97-17544  Filed  7-3-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5863-S] 

Clean  Air  Act  Advisory  Committee: 
Accident  Prevention  Sut}committee's 
RMP  Implementation  Workgroup; 
Series  of  Conference  Call  Meetings; 
July  1997-Au9ust  1998 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  Section  112(r)  of  the  Clean 
Air  Act  (CAA)  requires  covered  facilities 
to  develop  risk  management  programs  to 
prevent  accidental  releases  of  dangerous 
chemicals.  Facilities  are  to  submit  risk 
management  plans  (RMPs)  to  a  central 
location  by  June  1999.  The  RMPs  will  be 
electronically  available  to  State  and 
local  governments  and  citizens  to  help 
them  understand  local  chemical  hazards 
and  take  steps  to  prevent  accidents. 

The  Accioent  Prevention 
Subcommittee  of  the  CAA  Advisory 
Committee  was  established  in 
September  1996  to  provide  EPA  with 
advice  and  counsel  on  scientific  and 
technical  aspects  of  CAA  section  112(r). 
In  October  1996,  the  Accident 
Prevention  Subcommittee  established 
the  Electronic  Submission  Workgroup 
which  submitted  its  final 
recommendations  report  on  June  18, 
1997.  At  its  May  9th  meeting,  the 
Accident  Prevention  Subcommittee 
established  a  second  workgroup,  the 
RMP  Implementation  Workgroup,  to 
ensure  that  all  stakeholders  have  the 
tools  they  need  to  implement  a  risk 
management  program  under  CAA 
section  112(r). 

The  RMP  Implementation  Workgroup 
will  identify  activities  that  must  be 
undertaken  and  products  that  must  be 
developed.  Additionally,  the  Workgroup 
will  make  recommendations  to  EPA  and 
the  Accident  Prevention  Subcommittee 
about  the  best  methods  for  carrying  out 
these  activities.  The  Workgroup  will 
work  with  EPA  to  ensure  that  products 
are  developed  and  issues  are  addressed 
within  appropriate  time  frames. 


At  a  minimum  the  Workgroup  will 
address  the  following: 

1.  Implementation  guidance 

2.  Audit  protocol  and  guidance 

3.  General  guidance  for  industry 

4.  Technical  (i.e.,  offsite  consequence 

analysis)  guidance 

5.  RMP*Info,  RMP'Submit 

6.  Training 

7.  General  duty  clause  guidance 

8.  Model  RMP  guidances 

9.  Outreach  &  communications  strategy 

10.  Guidance  for  LEPCs 

A.  Technical  guidance 

B.  How  to  use  RMP  information 

11.  Risk  communication  guidance 

12.  Qualified  third  party  review  (e.g., 

ISO  14001) 

13.  Response  planning  (integrated 

contingency  planning) 
The  Workgroup  will  include  30-35 
members,  with  balanced  membership 
from  the  following  organizations:  States, 
local  government  and  LEPCs.  industry, 
environmentalists,  non-profits,  EPA 
CEPPO  (HQ  and  Regions),  other  EPA 
offices,  and  other  groups. 
DATES:  Pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  2,  notice 
is  hereby  given  that  the  RMP 
Implementation  Workgroup  will  hold 
the  following  monthly,  two-hour 
meetings  (all  Eastern  time).  All  meetings 
are  open  to  the  public.  The  Workgroup 
will  begin  meeting  on  July  22, 1997  and 
will  complete  its  work  by  December 
1998. 

(1)  July  22.  1997—  1:00  p.m.  to  3:00 

p.m. 

(2)  August  20,  1997—2:00  p.m.  to  4:00 

p.m. 

(2)  September  17.  1997—2:00  p.m.  to 

4:00  p.m. 

(3)  October  15,  1997—2:00  p.m.  to  4:00 

p.m. 

(4)  November  19.  1997—2:00  p.m.  to 

4:00  p.m. 

(5)  December  17, 1997—2:00  p.m.  to 

4:00  p.m. 

(6)  January  21,  1998—2:00  p.m.  to  4:00 

p.m. 

(7)  February  18.  1998  —2:00  p.m.  to 

4:00  p.m. 

(8)  March  18. 1998  —2:00  p.m.  to  4:00 

p.m. 

(9)  April  15,  1998  —2:00  p.m.  to  4:00 

p.m. 

(10)  May  20,  1998  —2:00  p.m.  to  4:00 
p.m. 

(11)  June  17, 1998  —2:00  p.m.  to  4:00 
p.m. 

(12)  July  15.  1998  —2:00  p.m.  to  4:00 
p.m. 

(13)  August  19,  1998  —2:00  p.m.  to  4:00 
p.m. 

ADDRESSES:  All  Workgroup  meetings 
will  be  held  at  EPA  Headquarters  in 
Washington,  DC.  The  July  22,  1997 


meeting  will  be  held  at  EPA  Waterside 
Mall,  401  M  Sti«et,  SW.  Washington 
Information  Center  (WIC)  Room  4 
South.  Future  meeting  locations  are  yet 
to  be  determined  and  will  be  announced 
1  week  prior  to  each  meeting.  Members 
of  the  public  are  welcome  to  attend  in 
person. 

FOR  FURTHER  INFORMATION:  Members  of 
the  public  desiring  additional 
information  about  these  meetings 
should  contact  Kate  Narbuigh,  US  EPA 
(5104).  401  M  St.,  SW,  Washington.  DC 
20460.  via  the  Internet  at: 
naiburgh.kate@epamail.epa.gov.,  by 
telephone  at  (202)  260-8247  or  FAX  at 
(202)  260-7906. 

Addititmal  information  on  the 
Accident  Prevention  Subcommittee  and 
its  workgroups  are  available  on  the 
Intenlet  at:  http://wv«rw.epa.gov/ 
swercepp/rmp-wg.html. 

If  you  would  like  to  automatically 
receive  future  information  on  the  RMP 
Implementation  Workgroup  by  e-mail, 
please  send  an  e-mail  to  Karen 
Shanahan  at: 

shanahan.karendepamail  .epa.gov 
requesting  to  be  put  on  the  e-mail  list 
for  this  group. 

Dated:  July  1. 1997. 
Kti  Shanahan, 

Designated  Federal  Officia}. 

[PR  Doc.  97-17596  Filed  7-3-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-42192A;  FRL-5730-71 

Endocrine  Oisniptors;  Notice  of  Public 
Mesting 

AQENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  EPA  is  aimouncing  the  fourth 
meeting  of  the  Endocrine  Disruptors 
Screening  and  Testing  Advisory 
Committee  (EDSTAC).  a  committee 
established  imder  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA)  to  advise  EPA  on  a  strategy  for 
screening  chemicals  and  pesticides  for 
their  potential  to  disrupt  endocrine 
function  in  humans  and  wildlife. 

Preceding  the  EDSTAC  plenary.  EPA's 
Region  V  will  sponsor  a  one  day 
symposium  that  focuses  on  issues 
regarding  endocrine  disruptors  in  the 
Great  Lakes. 

DATES:  The  EDSTAC  Plenary  meeting 
will  begin  on  Tuesday,  July  15,  at  9  a.m. 
and  adjourn  on  Wednesday,  July  16,  at 
4  p.m.  The  Great  Lakes  Endocrine 
Disruptor  Symposium  vrill  be  held  on 


Monday,  July  14,  from  8  a.m.  to  5:15 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ambassador  West  Hotel,  1300  North 
State  Parkway,  Chicago,  IL  60610.  The 
telephone  number  at  the  hotel  is  312- 
787-3700  or  800-30(>-WEST.  The  fax 
number  is  312-640-2967. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  about  the 
EDSTAC,  contact  Dr.  Anthony 
Maciorowski  (telephone:  202-260-3048; 
e-mail: 

maciorowski.tony@epamail.epa.gov)  or 
Mr.  Gary  Timm  (telephone  202-260- 
1859;  e-mail: 

timm.gary@epamail.epa.gov)  at  EPA.  To 
obtain  additional  information  please 
contact  the  contractor  assisting  EPA 
with  meeting  facilitation  and  logistics: 
Ms.  Tutti  Otteson,  The  Keystone  Center, 
P.O.  Box  8606,  Keystone,  CO  80435; 
telephone:  970-46&-5822;  fax:  970- 
262-0152;  e-mail: 
totteson@keystone.org. 

For  information  about  the  Great  Lakes 
Endocrine  Disruptor  Symposium 
contact  Michele  Anthony  (telephone: 
312-«86-4306;  e-mail: 
anthony.michele@epamail.epa.gov;  or 
Laura  Pullen  (telephone:  312-886-0138; 
e-mail:  pullen.lara@epamail.epa.gov;  fax 
312-886-2737)  at  EPA's  Region  V  in 
Chicago,  IL 

8UPPLBIENTARY  INFORMATION:  EPA't 
Region  V,  in  Chicago  has  organized  an 
educational  symposium  on  endocrine 
disruption  issues.  The  purpose  of  this 
event  is  to  create  a  forum  on  endocrine 
disniptors  in  the  Great  Lakes 
community,  including  state  agencies 
and  EPA's  Region  V,  in  order  to 
facilitate  discussion  among  stakeholders 
on  this  important  topic. 

Members  of  the  public  should  be 
aware  that  while  this  symposium  is 
taking  place  in  advance  of  the  EDSTAC 
plenary  meeting,  and  is  being  held  at 
the  sme  location  as  the  EDSTAC 
meeting,  the  two  events  are  independent 
of  one  another. 

The  following  are  proposed  agenda 
items  for  the  Great  Lakes  Symposium: 

Monday,  July  14,  1997 

1.  A  scientific  overview  of  endocrine 
disruption. 

2.  The  EDSTAC  process. 

3.  An  environmental  group 
perspective  on  the  state  of  science. 

4.  The  industry  perspective. 

5.  Ecological  research. 

6.  Epidemiology. 

7.  State  environmental  agency 
perspective. 

8.  State  health  department 
perspective. 

9.  Tribal  perspective. 


10.  Panel  discussion. 

EPA's  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  is  taking  the  lead 
for  the  Agency  on  endocrine  disruption 
screening  and  testing  required  by  recent 
legislation  (i.e.,  reauthorization  of  the 
Safe  Drinking  Water  Act  and  passage  of 
the  Food  Quality  Protection  Act)  and 
has  formed  an  advisory  committee 
(EDSTAC)  to  provide  advice  and 
counsel  to  the  Agency  on  a  strategy  to 
screen  and  test  endocrine  disrupting 
chemicals  and  pesticides  in  humans, 
fish  and  wrildlife.  The  third  EDSTAC 
meeting  was  held  on  April  29-30, 1997 
(62  PR  22941.  April  28. 1997)(FRL- 
5714-6). 

The  following  proposed  agenda  items 
for  the  EDSTAC  plenary  are: 

Tuesday.  July  15,  1997 

1.  Reaffirmation  of  consensus  goal  of 
the  EDSTAC. 

2.  Presentation/Discussion  of  issues, 
options,  and  draft  recommendations  of 
the  Priority  Setting  Work  Group 
(PSWG). 

3.  Presentation  of  issues,  options,  and 
draft  recommendations  of  the  Screening 
and  Testing  Woik  Group  (STWG). 

4.  Public  Comment  Session.EDSTAC 

Wednesday.  July  16.  1997 

1.  Discussion  of  issues,  options,  and 
draft  recommendations  of  the  Screening 
and  Testing  Work  Group  (STWG). 

2.  Update  and  discussion  of  activities 
of  the  Communications  and  Outreach 
Work  Group  (COWG). 

3.  Reflections  on  the  EDSTAC 
schedule,  timelines,  and  decisions  about 
next  steps. 

4.  Feedback  on  the  Chicago  plenary 
meeting  and  EDSTAC  process  in 
general. 

Dated:  July  1. 1997. 

Siuan  H.  Wayland, 

Acting  Assistant  Administrator  for 
Prevention.  Pesticides  and  Toxic  Substances. 

(FR  Doc.  97-17738  Filed  7-3-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5854-6] 

National  Drinking  Water  Advisory 
Council  Occurrence  &  Contaminant 
Selection  Working  Group;  Notice  of 
Open  Meeting 

Under  section  10(a)(2)  of  Public  Law 
92-423,  "The  Federal  Advisory 
Committee  Act,"  notice  is  hereby  given 
that  a  conference  call  for  the  Occurrence 
&  Contaminant  Selection  Working 
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Group  of  the  National  Drinking  Water 
Advisory  Council  established  under  the 
Safe  Drinking  Water  Act,  as  amended 
(42  U.S.C.  S300f  et  seq.],  will  be  held  on 
July  17.  1997,  from  12:30  P.M.  to  2:30 
P.M.  and  3:30  P.M.  to  6:30  P.M.  EDT. 
The  conference  call  is  open  to  the 
public,  but  due  to  availability, 
conference  lines  v^ill  be  limited  and 
access  will  be  granted  on  a  first-come 
first-served  basis. 

The  purpose  of  this  call  is  to  review 
progress  on  the  development  of  the  first 
Drinking  Water  Candidate  List  since  the 
last  conference  call  meeting  of  the 
Working  Group  on  June  23  &  24,  1997. 
The  Working  Group  members  will 
review  and  discuss  the  analysis 
completed  on  the  chemicals,  and 
relevant  issues  and  facts,  and  draft 
proposed  position  paper  for  deliberation 
by  the  advisory  council.  Therefore, 
statements  will  be  taken  from  the  public 
as  time  allows. 

For  more  information,  please  contact, 
Evelyn  Washington,  Designated  Federal 
Officer.  Occurrence  &  Contaminant 
Selection  Working  Group.  U.S.  EPA, 
Office  of  Ground  Water  and  Drinking 
Water  (4607),  401  M  Street  SW, 
Washington.  DC  20460.  The  telephone 
number  is  202-260-3029.  fax  202-260- 
3762.  and  e-mail  address 
washington.evelyn@epamail.epa.gov. 
For  conference  call  information,  please 
contact  Jennifer  Wu  at  202-260-0425  or 
e-mail  wu.jennifer@pamail.epa.gov. 

Dated:  June  27, 1997. 
Qiarlene  E.  Shaw, 

Designated  Federal  Officer,  National  Drinking 
Water  Advisory  Council. 
[FR  Doc  97-17744  Filed  7-3-97;  8:45  am] 
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Science  Advisory  Board;  Notification 
of  Public  Advisory  Committee 
Meetings;  July  1997 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  Law  92-463. 
notice  is  hereby  given  that  several 
committees  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  the  dates  and 
times  described  below.  All  meetings  are 
open  to  the  public.  Due  to  limited  space, 
seating  at  meetings  will  be  on  a  first- 
come,  first-served  basis.  All  time  noted 
are  Eastern  Daylight  Time.  For  further 
information  concerning  specific 
meetings,  please  contact  the  individuals 
listed  below.  Documents  that  are  the 
subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 


and  are  not  available  from  the  SAB 
Office. 

1.  Multi- Agency  Radiation  Survey  and 
Site  Investigation  Manual  Review 
Subcommittee  (MARSSIMRS)  and  the 
Radiation  Advisory  Committee  (RAG) — 
Public  Teleconference  Meeting 

The  Radiation  Advisory  Committee 
(RAC)  and  its  Multi-Agency  Radiation 
Survey  and  Site  Investigation  Manual 
(MARSSIM)  Review  Subcommittee 
(MARSSIMRS)  of  the  Science  Advisory 
Board  (SAB)  will  meet  via 
teleconference  to  complete  its  review 
(reach  closure)  and  edit  its  draft  report 
on  the  technical  basis  of  the  MARSSIM. 
The  teleconference  will  be  held  from  11 
am  to  1  pm  on  Monday.  July  21,  1997. 
Please  see  62  FR  28476,  Friday.  May  23, 
1997;  61  FR  68743.  Monday.  December 
30, 1996;  and  61  FR  32796.  Tuesday. 
Jime  25.  1996  for  further  information. 

Copies  of  the  Agency  document 
(Multi-Agency  Radiation  Survey  and 
Site  Investigation  Manual  (MARSSIM)) 
are  NOT  available  from  the  SAB, 
however,  information  concerning  the 
availability  of  this  document  can  be 
found  in  previous  meeting  notices 
concerning  this  review  (see  above).  To 
discuss  technical  aspects  of  the 
Agency's  draft  Multi-Agency  Radiation 
Survey  and  Site  Investigation  Manual 
(MARSSIM)  or  any  supporting  or 
background  information,  please  contact 
Mr.  Mark  Doehnert,  Radiation 
Protection  Division  (6603J),  Office  of 
Radiation  and  Indoor  Air  (ORIA).  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460, 
tel.  (202)  233-9386;  Fax  (202)  233-9650; 
or  Email: 
Doehnert.  Mark@epamai  1  .epa .  go  v . 

Copies  of  the  revised  draft  SAB  report 
entided  "An  SAB  Report:  Review  of  the 
Multi-Agency  Radiation  Survey  and  Site 
Investigation  Manual  (MARSSIM)  by  the 
Radiation  Advisory  Committee,"  will  be 
available  approximately  two  weeks 
prior  to  this  teleconference  (the  week  of 
July  9).  Copies  of  the  draft  SAB  report 
are  available  from  Ms.  Diana  Pozun  (see 
below).  Members  of  the  public  who 
wish  to  participate  in  the  teleconference 
or  who  wish  make  a  brief  oral 
presentadon  at  this  meeting  must 
contact  Mrs.  Diana  L.  Pozun,  Staff 
Secretary,  in  writing  via  fax  (202)  260- 
7118  or  Email: 

Pozun.Diana@epamail.epa.gov  no  later 
than  noon.  Eastern  Time  on  Tuesday, 
July  15,  1997.  in  order  to  have  time 
reserved  on  the  agenda.  For  a  copy  of 
the  proposed  teleconference  agenda  or 
the  draft  SAB  report,  please  contact  Ms. 
Pozun  by  phone  (202-260-8432)  or  at 
the  numbers  given  above.  For  questions 
regarding  technical  issues  to  be 


discussed,  please  contact  Dr.  K.  Jack 
Kooyoomjian,  Designated  Federal 
Official.  Science  Advisory  Board  (1400). 
US  EPA,  401  M  Street,  SW,  Washington 
DC  20460,  by  telephone  at  (202)  260- 
2560,  fax  at  (202)  260-7118,  or  Email: 
Kooyoomjian.Jack@epamail.epa.gov. 

2.  Ecological  Processes  and  Effects 
Committee  (EPEC) 

The  Ecological  Processes  and  Effects 
Committee  of  the  Science  Advisory 
Board  (SAB)  will  meet  on  July  21-22, 
1997,  in  Room  17  of  the  Washington 
Information  Center  (WIC)  at  the  EPA 
Waterside  Mall  Complex.  401  M  Street. 
SW.  Washington.  DC.  The  meeting  is 
open  to  the  public,  but  seating  will  be 
limited  and  available  on  a  first  come, 
first  served  basis.  The  meeting  will 
convene  at  8:30  am  on  July  21.  and  at 
8  am  on  July  22,  and  end  no  later  than 
5:30  pm  on  both  days.  The  purpose  of 
the  meeting  is  to:  (a)  review  the 
Agency's  draft  Ecological  Research 
Strategy;  and  (h)  conduct  an  advisory  on 
the  proposed  development  of  ecological 
risk  management  guidelines. 

Background 

(a)  Draft  Ecological  Research  Strategy: 
The  Agency  has  developed  a  draft 
Ecological  Research  Strategy  to  guide 
future  ecological  research  philosophy, 
direction  and  priorities  at  EPA.  Funding 
for  research  covered  by  the  strategy 
totals  approximately  $72  million  and 
staff  resources  of  372  full-time 
equivalents  in  Fiscal  Year  1997.  The 
Charge  to  the  SAB,  in  addition  to 
requesting  detailed  comments  on 
specific  aspects  of  the  strategy,  asks  for 
comments  on  the  following  broad  areas: 
(1)  the  consistency  of  the  concepts  and 
terminology  with  the  ecological  risk 
paradigm;  (2)  the  consistency  of  the 
research  strategy  and  elements  with  the 
goals  and  objectives;  (3)  the 
appropriateness  of  the  direction  of  the 
Office  of  Research  and  Development 
(ORD)  portion  of  the  research, 
considering  the  unique  capabilities  of 
the  organization:  (4)  the  appropriateness 
of  the  research  areas  and  other  that 
might  be  considered  in  lieu  of,  or  in 
addition  to,  those  identified;  (5)  the 
clarity  of  ORD's  focus  and  the  rationale 
behind  the  program  direction  and  out- 
year  emphasis;  and  (6)  the  utility  of 
maintaining  a  core  research  focus  as  a 
plaiming  and  research  implementation 
foimdation. 

(h)  Development  of  Ecological  Risk 
Management  Guidelines:  the  Agency 
has  asked  the  SAB  to  for  advice  on  the 
issues  and  endpoints  that  should  be 
included  in  future  guidance  on 
ecological  risk  management.  The 
Committee  has  been  asked  to  consider  a 


draft  document.  Priorities  for  Ecological 
Protection:  An  Initial  List  and 
Discussion  Document  for  EPA.  prepared 
by  the  EPA  National  Center  for 
Environmental  Assessment  to  determine 
whether  it  covers  the  important 
ecological  risk  management  issues 
pertinent  to  the  plaiming  and  problem 
formulation  stages  of  ecological  risk 
assessment. 

For  Further  Information — Any 
member  of  the  public  wishing  to  obtain 
copies  of  the  materials  provided  to  the 
SAB  for  the  meeting  should  contact  the 
individuals  listed  below  (Review 
documents  are  NOT  available  from  the 
SAB  office):  (a)  draft  Ecological 
Research  Strategy — contact  Ms.  Marlene 
Alder,  Executive  Assistant.  EPA 
National  Exposure  Research  Laboratory, 
MD-75,  Research  Triangle  Park,  NC 
27711,  telephone  (919)  541-5031;  (b) 
Priorities  for  Ecological  Protection:  An 
Initial  List  and  Discussion  Document  for 
EPA — contact  Ms.  Aruie  Barton,  EPA 
Office  of  Prevention,  Pesticides,  and 
Toxic  Substances,  at  (202)  260-9280  or 
Email:  Barton.Aiuie@epamail.epa.gov. 

For  a  copy  of  the  draft  meeting 
agenda,  please  contact  Ms.  Wanda  R. 
Fields,  Secretary  for  EPEC.  at  (202)  260- 
8414,  Fax  at  (202)  260-7118,  or  Email: 
Fields.Wanda@epamail.epa.gov.  Any 
member  of  the  public  wishing  to  submit 
brief  oral  comments  to  the  Committee 
must  contact  Stephanie  Sanzone. 
Designated  Federal  Official  for  EPEC.  in 
writing,  no  later  than  4:00  pm  Eastenl 
Time  on  July  16,  1997  at  Science 
Advisory  Board  (1400).  U.S.  EPA. 
Washington,  DC  20460,  tel.  (202)  260- 
6557;  fax  (202)  260-7118;  or  Email: 
Sanzone.Stephanie@epamail.epa.gov. 
Written  comments  in  any  lengdi  may  be 
provided  to  Ms.  Sanzone  any  time  up 
through  the  meeting  at  the  above 
address.  See  below  for  details  on 
providing  comments  to  the  SAB. 

3.  Executive  Committee 

The  Executive  Committee  (EC)  of  the 
Science  Advisory  Board  (SAB)  will 
conduct  a  public  meeting  on 
Wednesday,  July  23,  1997  and 
Thursday.  July  24,  1997.  The  meeting 
will  convene  each  day  at  8:30  am  in  the 
Administrator's  Conference  Room  1103 
West  Tower  of  the  U.S.  Environmental 
Protection  Agency  Headquarters 
Building,  401  M  Street,  SW, 
Washington,  DC  20460,  and  will 
adjourn  no  later  than  5:30  pm  on  each 
day  (Eastern  Daylight  Time).  The 
meeting  is  open  to  the  public,  however 
seating  is  limited  and  available  on  a 
first-come  basis. 

At  this  meeting,  the  Executive 
Committee  will  receive  updates  bom  its 
committees  and  subcommittees 


concerning  their  recent  and  planned 
activities.  As  part  of  these  updates, 
some  committees  expect  to  present  draft 
reports  for  Executive  Committee  review 
and  approval.  There  is  a  possibility  that 
all  the  expected  drafts  may  not  be 
presented.  Expected  drafts  include: 

(a)  Drinking  Water  Committee — (1) 
Review  of  the  Agency  report:  An 
Evaluation  of  the  Statistical 
Performance  of  a  Method  for  Monitoring 
Protozoan  Cysts  in  US  Source  Waters. 

(b)  Environmental  Engineering 
Committee — (1)  Review  of  the  National 
Risk  Management  Research  Laboratory 
(NRMRL);  (2)  Review  of  the  Sector 
Facility  Indexing  Project;  and  (3) 
Review  of  the  Proposed  National 
Guidance  on  Field  Filtration  of  Ground 
Water  Samples. 

(c)  Environmental  Health 
Committee — (1 )  Review  of  the  Cancer 
Risk  Assessment  Guidelines;  and  (2) 
Review  of  the  Merciuy  Report  to 
Congress. 

(d)  Environmental  Processes  and 
Effects  Committee — (1)  Advisory  on  the 
Problem  Formulation  Phase  of  EPA's 
Watershed  Ecological  Risk  Assessment 
Case  Studies;  and  (2)  Evaluation  of 
Superfund  Ecotox  Threshold 
Benchmark  Values  for  Water  and 
Sediment. 

(e)  Executive  Committee — (1)  Review 
of  the  ad  hoc  Subcommittee  on 
Environmental  Goals;  and  (2)  Review  of 
the  ad  hoc  Subcommittee  on  the 
Agency's  1996  Scientific  and 
Technological  Achievement  Awards 
(STAA). 

Among  a  number  of  other  items,  the 
EC  ciurently  plans  to: 

(a)  Discuss  the  plans  for  completing 
the  Integrated  Risk  Project. 

(b)  Discuss  the  respective  roles  of  the 
SAB  and  die  ORD  Board  of  Scientific 
Counselors  (BOSC). 

(c)  Discuss  the  recent  National 
Research  Council  report  on  Research 
Opportunities  and  Priorities  for  the 
Environment  (ROPE). 

(d)  Meet  with  Deputy  Administrator 
Fred  Hansen  to  discuss  matters  of 
mutual  interest. 

(e)  Discuss  recent  Agency  actions  to 
improvement  the  functioning  of  Federal 
Advisory  Committee  Act  (FACA) 
groups,  such  as  the  SAB. 

(f)  Discuss  various  administrative 
issues,  such  as  the  development  of 
"Expectations"  and  the  progress  of  SAB 
membership  selection. 

(g)  Discuss  plans  for  a  fall  retreat  in 
which  to  examine  strategic  options  for 
the  Science  Advisory  Board  over  the 
next  few  years. 

(h)  Conduct  another  session  of  the 
Lookout  Panel  on  the  afternoon  of  the 


second  day,  focusing  on  freshwater 
aquatic  ecological  issues. 

For  Further  Information-^Members  of 
the  public  desiring  additional 
information  concerning  the  meeting  or 
who  wish  to  submit  oral  comment  must 
contact  Dr.  Donald  G.  Barnes, 
Designated  Federal  Official  for  the 
Executive  Committee,  Science  Advisory 
Board  (1400),  U.S.  EPA,  401  M  Sti^et. 
SW,  Washington,  DC  20460,  telephone 
(202)  260-4126:  fax  (202)  260-9232;  or 
Email:  Bames.Don@epamail.epa.gov. 
Requests  to  make  oral  comments  must 
be  submitted  to  Dr.  Barnes  in  writing,  no 
later  than  4  pm.  July  16,  1997.  Copies 
of  the  draft  meeting  agenda  and 
available  draft  reports  listed  above  can 
be  obtained  from  Ms.  Priscilla  Tillery- 
Gadson  on  (202)  260-8414;  fax  (202) 
260-7118;  or  Email: 
Tillery.Priscilla@epamail.epa.gov. 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings— The  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  ten  minutes. 
For  conference  call  meetings, 
opportimities  for  oral  comment  will  be 
limited  to  no  more  than  five  minutes  per 
speaker  and  no  more  than  fifteen 
minutes  total.  Written  comments  (at 
least  35  copies)  received  in  the  SAB 
Staff  Office  sufficiendy  prior  to  a 
meeting  date,  may  be  mailed  to  the 
relevant  SAB  committee  or 
subcommittee  prior  to  its  meeting; 
comments  received  too  close  to  the 
meeting  date  will  normally  be  provided 
to  the  committee  at  its  meeting.  Written 
comments  may  be  provided  to  the 
relevant  committee  or  subcommittee  up 
until  the  time  of  the  meeting. 

Information  concerning  the  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  in  The 
FY  1996  Annual  Report  of  the  Staff 
Director  which  is  available  from  the 
SAB  Committee  Evaluation  and  Support 
Staff  (CESS)  by  contacting  US  EPA, 
Science  Advisory  Board  (1400), 
Attention:  CESS,  401  M  Street,  SW. 
Washington.  DC  20460  or  via  fax  (202) 
260-1889.  Additional  information 
concerning  the  SAB  can  be  found  on  the 
SAB  Home  Page  at:  http:// 
www.epa.gov/sab. 

Dated:  June  25.  1997. 
Donald  G.  Barnes, 

Staff  Director,  Science  Advisory  Board. 
|FR  Doc.  97-17602  Filed  7-3-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-60832;  FRL-«729-6) 

Issuance  of  Experimental  Use  Permits 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 
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SUMMARY:  EPA  has  granted  experimental 
use  permits  to  the  following  applicants. 
These  permits  are  in  accordance  with, 
and  subject  to.  the  provisions  of  40  CFR 
part  172,  which  defines  EPA  procedures 
with  respect  to  the  use  of  pesticides  for 
experimental  use  purposes. 
FOR  FURTHER  INFORMATtON  CONTACT:  By 
mail:  Registration  Division  (75050), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW..  Washington,  DC  20460. 

In  person  or  by  telephone:  Contact  the 
product  manager  at  the  following 
address  at  the  office  location,  telephone 
number,  or  e-mail  address  cited  in  each 
experimental  use  permit:  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

241-EUP-123.  Extension.  American 
Cyanamid  Company,  P.O.  Box  400, 
Princeton,  NJ  08543-0400.  This 
experimental  use  permit  allows  the  use 
of  560  pounds  (280  pounds  each  year) 
of  the  plant  growth  regulator  l-(3- 
chlorophthalimido) 

cyclohexanecarboxamide  on  2,000  acres 
(1,000  acres  each  year)  of  hybrid  tea 
roses  to  evaluate  its  ability  to  increase 
stem  production  and  quality.  The 
program  is  authorized  only  in  the  States 
of  Alabama,  Arkansas,  California, 
Colorado.  Connecticut,  Florida,  Georgia, 
Hawaii,  Idaho,  Illinois,  Indiana.  Iowa, 
Kentucky.  Maryland,  Massachusetts. 
Michigan,  Minnesota,  Missouri,  New 
Hampshire,  New  Jersey,  New  Mexico, 
New  York,  North  Carolina,  Ohio. 
Oregon,  Pennsylvania,  Tennessee, 
Texas,  Utah,  Virginia,  Washington,  and 
Wisconsin.  The  experimental  use  permit 
is  effective  from  June  11,  1997  to  Jime 
11,  1999.  (Cynthia  Giles-Parker,  PM  22, 
Rm.  247.  CM  #2.  703-305-7740,  e-mail: 
giles- 
parke- 
r.cynthia@epamail.epamail.epa.gov) 

264-EUP-107.  Issuance.  Rhone- 
Poulenc  Ag  Company,  P.O.  Box  12041, 
2  T.W.  Alexander  Dr.,  Research  Triangle 
Park,  NC  27709.  This  experimental  use 
permit  allows  the  use  of  69  pounds  of 
the  insecticide  5-amino-l-(2.6-dichloro- 
4-(trifluoromethyl)phenyl)-4-((l.R.S)- 
(trifluoromethyl)sulfinyl)-l-H-pyrazole- 
carbonitrile  on  230  acres  of  cotton  to 
evaluate  the  control  of  the  boll  weevil, 
fleahoppers,  plant  bugs,  and  thrips.  The 
program  is  authorized  only  in  the  States 


of  Arizona.  Louisiana.  Mississippi,  and 
Texas.  The  experimental  use  permit  is 
effective  from  June  13,  1997  to  June  13, 
1998.  This  permit  is  issued  with  the 
limitation  that  all  treated  crops  are 
destroyed  or  used  for  research  purposes 
only.  (Marion  Johnson,  PM  10,  Rm.  210, 
CM  #2,  703-305-6788,  e-mail: 
johnson.marion@epamail.epa.gov) 

264-EUP-lll.  Issuance.  Rhone- 
Poulenc  Ag  Company.  P.O.  Box  12041, 
2  T.W.  Alexander  Dr.,  Research  Triangle 
Park.  NC  27709.  This  experimental  use 
permit  allows  the  use  of  4.7  pounds  of 
the  insecticide  5-amino-l-(2.6-dichloro- 
4-(trifluoromethyl)phenyl)-4-((l,R.S)- 
(trifluoromethyl)sulfinyl)-l-H-pyrazole- 
carbonitrile  on  1.332  acres  of  rangeland 
to  evaluate  the  control  of  grasshoppers. 
The  program  is  authorized  only  in  the 
State  of  Wyoming.  The  experimental  use 
permit  is  effective  from  June  4, 1997  to 
June  4,  1998.  This  permit  is  issued  with 
the  limitation  that  all  treated  acreage 
will  be  fenced  so  that  no  livestock  will 
be  grazed  on  the  treated  acreage,  and  no 
grass,  hay,  or  other  vegetation  from  the 
treated  acreage  will  be  cut  to  be  fed  to 
livestock.  (Marion  Johnson.  PM  10,  Rm. 
210,  CM  #2.  703-305-6788,  e-mail: 
johnson.marion@epamail.epa.gov) 

Persons  wishing  to  review  these 
experimental  use  permits  are  referred  to 
the  designated  product  managers. 
Inquires  concerning  these  permits 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
purposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subiects 

Environmental  protection. 
Experimental  use  permits. 

Dated:  June  26. 1997. 

James  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  97-17592  Filed  7-3-97;  8:45  am) 

BILUNG  CODE  65«0-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-59361;  FRL-6729-2] 

Certain  Chemicals;  Approval  of  a  Test 
Marketing  Exemption 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  This  notice  announces  EPA's 
approval  of  an  application  for  test 
marketing  exemptions  (TMEs)  under 
section  5(h)(1)  of  the  Toxic  Substances 
ConUx)l  Act  (TSCA)  and  40  CFR  720.38. 
EPA  has  designated  these  applications 
as  TME-97-7  and  TME-97-8.  The  test 
marketing  conditions  are  described 
below. 

DATES:  These  notices  become  effective 
June  26,  1997.  Written  comments  will 
be  received  until  July  22.  1997. 
ADDRESSES:  Written  comments, 
identified  by  the  docket  number  [OPPT- 
59361!  and  the  specific  TME  numbers 
should  be  sent  to:  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  NEB-607  (7407).  401  M 
St.,  SW.,  Washington,  D.C.  20460.  (202) 
554-1404,  TDD  (202)  554-0551. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
oppt.ncic@epamail.epa.gov.  Comments 
and  data  will  also  be  accepted  on  disks 
in  WordPerfect  in  5.1  file  format  or 
ASCII  file  format.  All  comments  and 
data  in  electronic  form  must  be 
identified  by  [OPPT-59361].  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
Electronic  comments  on  these  notices 
may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR^URTHER  INFORMATION  CONTACT: 
Shirley  D.  Howard,  New  Chemicals 
Notice  Management  Branch,  Chemical 
Control  Division  (7405),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  Rm. 
E-611,  401  M  St.  SW.,  Washington.  DC 
20460,  (202)  260-3780.  e-mail: 
SUPPLEMENTARY  INFORMATION:  Section 
5(h)(1)  of  TSCA  authorizes  EPA  to 
exempt  persons  from  premanufacture 
notification  (PMN)  requirements  and 
permit  them  to  manufacture  or  import 
new  chemical  substances  for  test 
marketing  pxirposes  if  the  Agency  finds 
that  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
disposal  of  the  substances  for  test 
marketing  purposes  will  not  present  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment.  EPA  may 
impose  restrictions  on  test  marketing 
activities  and  may  modify  or  revoke  a 
test  marketing  exemption  upon  receipt 
of  new  information  which  casts 
significant  doubt  on  its  finding  that  the 
test  marketing  activity  will  not  present 
an  unreasonable  risk  of  injury. 

EPA  hereby  approves  TME-97-7  and 
TME-97-8.  EPA  has  determined  that 
test  marketing  of  the  new  chemical 
substances  described  below,  under  the 


conditions  set  out  in  the  TME 
applications,  and  for  the  time  periods 
and  restrictions  specified  below,  will 
not  present  an  unreasonable  risk  of 
injury  to  bimian  health  or  the 
environment.  Production  volimie.  use. 
and  the  number  of  customers  must  not 
exceed  that  specified  in  the 
applications.  All  other  conditions  and 
restrictions  described  in  the 
applications  and  in  these  notices  must 
be  met. 

Notice  of  receipt  of  these  applications 
was  not  published  in  advance  of 
approval.  Therefore,  an  opportunity  to 
submit  comments  is  being  offered  at  this 
time.  EPA  may  modify  or  revoke  the  test 
marketing  exemptions  if  comments  are 
received  which  cast  significant  doubt  on 
its  finding  that  these  test  marketing 
activities  will  not  present  an 
unreasonable  risk  of  injury. 

The  following  additional  restrictions 
apply  to  TME-97-7  and  TME-97-8.  A 
bill  of  lading  accompanying  each 
shipment  must  state  that  the  use  of  the 
substances  are  restricted  to  that 
approved  in  the  TMEs.  In  addition,  the 
applicant  shall  maintain  the  following 
records  imtil  5  years  after  the  date  they 
P  are  created,  and  shall  make  them 
available  for  inspection  or  copying  in 
accordance  with  section  11  of  TSCA: 

1 .  Records  of  the  quantity  of  the 
TME  substances  produced  and  the  date 
of  manufacture. 

2.  Records  of  dates  of  the  shipments 
to  each  customer  and  the  quantities 
supplied  in  each  shipment. 

3.  Copies  of  the  bill  of  lading  that 
accompanies  each  shipment  of  the  TME 
substances. 

TME-07-7  and  TME-«7-8 

Date  of  Receipt:  May  23. 1997  (TME- 
97-7)  and  June  3, 1997  (TME-97-8). 
The  extended  comment  period  will 
close  July  22,  1997. 

Applicant:  Reichhold  Chemicals  Inc. 

Chemical:  (G)  Polyurethane  Adhesive. 

Use:  (G)  Hot  melted  adhesive. 

Production  Volume:  Confidential. 

Number  of  Customers:  Confidential. 

Test  Marketing  Period:  Confidential. 
Commencing  on  first  day  of  commercial 
manufactiue. 

Risk  Assessment:  EPA  identified  no 
significant  health  or  enviroimiental 
concerns  for  the  test  market  substance. 
Therefore,  the  test  market  activities  will 
not  present  any  unreasonable  risk  of 
injury  to  human  health  or  the 
environment. 

The  Agency  reserves  the  right  to 
rescind  approval  or  modify  the 
conditions  and  restrictions  of  an 
exemption  should  any  new  information 
that  comes  to  its  attention  cast 


significant  doubt  on  its  finding  that  the 
test  marketing  activities  will  not  present 
any  unreasonable  risk  of  injury  to 
human  health  or  the  environment. 

List  of  Subfects 

Environmental  protection.  Test 
marketing  exemptions. 

Dated:  June  26. 1997. 

Flora  Chow. 

Chief,  New  Chemicals  Notice  hianagement 
Branch,  Office  of  Pollution  Prevention  and 
toxics. 

[FR  Doc.  97-17593  Filed  7-3-97;  8:45  am) 
BHJJNGCOOE  a6aO-S»-F 


FEDERAL  COMMUNICATIONS 
COMMISStON 

Notice  of  Public  Information 
Collectton(8)  B«in9  Oaviawad  t>y  the 
Federal  Communicationa  Commission 

June  27, 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  aad  other 
Federal  agencies  to  take  this 
opportunity  to  conmient  on  the 
following  information  coUection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pubhc  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  ^ling  to  comply  with 
a  collection  of  information  subject  to  the 
Paf>erwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  5, 
1997.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 


Commissions.  Room  234,  1919  M  St. 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-41^-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPI^iENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0621. 

Title:  Rules  and  Requirements  for 
Broadband  PCS  Licenses. 

Form  No.:  N/ A 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit 
entities;  not-for-profit  institutions;  state, 
local  or  tribal  government 

Number  of  Respondents:  12.000. 

Estimated  Hour  Per  Response:  .50-20 
hours. 

Frequency  of  Response:  On  occasion 
reporting  and  recordkeeping 
requirement 

Estimated  Total  Annual  Burden: 
13.000  hours. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission  in  carrring 
out  its  duties  to  determine  the  technical, 
legal,  and  other  qualifications  of 
applicants  to  obtain  a  broadband 
Personal  Communications  Service 
license.  The  information  is  also  used  t  : 
determine  whether  grant  of  an 
application  will  serve  the  public 
interest,  convenience  and  necessity.  The 
staff  uses  the  information  to  ensure  that 
licensees  who  acquire  their  licenses 
through  competitive  bidding  are  not 
unjustly  enriched  by  premature  transfiBr 
of  their  licenses.  Without  this 
information,  the  Commission  could  not 
fulfill  its  statutory  responsibilities. 

OMB  Control  No.:  3060-0508. 

Title:  Rewrite  and  Update  of  Part  22. 

Form  No.:  N/A 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit 
entities;  not-for-profit  institutions;  state, 
local  or  tribal  government. 

Number  of  Respondents:  20,860. 

Estimated  Hour  Per  Response:  .25- 
600  hours. 

Estimated  Annual  Burden:  76.140 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  N/A. 

Frequency  of  Response:  On  occasion 
reporting  and  recordkeeping 
requirement. 

Needs  and  Uses:  The  information 
collections  contained  in  Part  22  are  used 
by  the  Commission  in  carrying  out  its 
duties  to  determine  the  technical,  legal 
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and  other  qualifications  of  applicants  to 
operate  a  station  in  the  Public  Mobile 
services.  The  information  is  also  used  to 
determine  whether  grant  of  an 
application  will  serve  the  public 
interest,  convenience  and  necessity.  The 
staff  uses  the  information  to  ensure  that 
applicants  and  licensees  comply  with 
ownership  and  transfer  restrictions. 
Without  this  information,  the 
Commission  could  not  fulfill  its 
statutory  responsibilities. 

OMB  Approval  No.:  3060-0261. 

Title:  Section  90.215,  Transmitter 
measurements. 

Form  A/o.-N/A. 

Type  of  Review:  Extension  of  a 
currendy  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit 
entities;  not-for-profit  institutions;  state, 
local  or  tribal  governments. 

Number  of  Respondents:  129,900. 

Estimated  Hour  Per  Response:  .033 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement. 

Estimated  Total  Annual  Burden: 
4,287  hours. 

Needs  and  Uses:  This  information 
collection  requires  technical 
measurements  on  each  transmitter  upon 
initial  installation.  This  information 
helps  assure  proper  operation  of 
transmitters,  thereby  reducing  instances 
of  interference. 

OMB  Approval  No.:  3060-0295. 

Title:  Sections  90.607(b)(1)  and  (c)(1). 
Supplemental  information  to  be 
furnished  by  applicants  for  facilities 
under  this  subpart. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  not-for-profit  institutions; 
state,  local  or  tribal  government. 

Number  of  Respondents:  2,028. 

Estimated  Hour  Per  Response:  .025 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Estimated  Total  Annual  Burden:  507 
hours. 

Needs  and  Uses:  This  information 
collection  requires  certain  applicants 
requesting  800  MHz  facilities  to  furnish 
a  list  of  any  other  licensed  facilities  they 
hold  within  40  miles  of  the  applied  for 
base  station.  This  information  is  used  to 
determine  if  an  applicant's  proposed 
system  is  necessary  in  light  of 
communications  facilities  it  already 
owns. 

OMB  Approval  No.:  3060-0624. 

Title:  Amendment  of  the 
Commission's  Rules  to  Establish  New 
Personal  Communications  Services. 


Form  No.;  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit 
entities;  not-for-profit  institutions;  state, 
local  or  tribal  governments. 

Number  of  Respondents:  1,782. 

Estimated  Hour  Per  Response:  15.1 
hours. 

Frequency  of  Response:  1,  5,  or  10 
years,  depending  on  the  license. 

Estimated  Total  Annual  Burden: 
26,843  hours. 

Needs  and  Uses:  This  information 
collection  requires  all  narrowband  PCS 
licensees,  except  for  paging  response 
channel  licensees,  to  file  materials  that 
show  their  compliance  with  the 
construction  requirements  of  this 
service.  These  requirements  were 
adopted  to  ensure  that  licensees  quickly 
construct  their  systems  and  that  the 
systems  serve  significant  areas. 
Federal  Communications  Commission. 
WilUam  F.  Caton, 
Acting  Secretary. 

(FR  Doc.  97-17532  Filed  7-3-97;  8:45  am) 
BlUJfM  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection (s)  Submitted  to  OMB  for 
Review  and  Approval 

June  23. 1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated . 


collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  6,  1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  St., 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0565. 

Title:  Section  76.944  Commission 
review  of  franchising  authority 
decisions  on  rates  for  the  basic  service 
tier  and  associated  equipment. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit;  state  and  local  governments. 

Number  of  Respondents:  300.  (150 
cable  operators+150  LFAs). 

Estimated  Time  Per  Response:  2-30 
hours. 

Total  Annual  Burden:  5,400  hours 
estimated  as  follows:  We  estimate  that 
approximately  150  appeals  are  filed 
annually.  For  all  aspects  of  the  filing 
process  (including  appeals,  oppositions 
and  replies),  we  estimate  that  cable 
operators  spend  an  average  of  30  hours 
on  each  filing  and  that  local  franchising 
authorities  spend  an  average  of  20  hours 
on  each  filing.  We  estimate  that  cable 
operators  will  use  in-house  legal  staff  to 
file  requests  for  appeals  approximately 
50%  of  the  time,  therefore  using  outside 
legal  assistance  50%  of  the  time.  When 
using  outside  legal  assistance,  operators 
are  estimated  to  undergo  a  burden  of  2 
hours  per  filing  to  coordinate 
information  with  the  outside  legal 
assistance.  75  cable  operatorsx30  hours 
for  in-house  filings=2,250.  75  cable 
operatorsx2  hours  for  filings  done  by 
outside  legal  assistance=150.  150 
LFAsx20  hours  for  each  filing=3,000. 
Total  burden=2,250+l 50-t-3 ,000=5 ,400 
hours. 

Cost  to  Respondents:  We  estimate  the 
postage  and  stationery  costs  incurred  by 
parties  for  appeal  case  to  be  SIO  per 
party  (S20  per  case).  150xS20=S3,000. 
We  estimate  that  cable  operators 
contracting  out  legal  assistance  will  pay 
Si 50  per  hour  for  the  assistance.  75 
cable  operators  paying  outside  legal 
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assistance  at  $150  per  hour  at  30  hours 
per  filing=$337,500.  Total  annual  costs 
to 

respond- 
ents =  $3,000-f$337,500  =  $340,500. 

Needs  and  Uses:  The  information  is 
reviewed  by  the  Commission  to  ensure 
that  franchising  authority  decisions 
regarding  cable  rates  are  consistent  with 
the  provisions  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992  and  the  Commission's  rules 
regarding  cable  rate  regulation. 
Commission  review  of  appeals  is 
necessary  to  ensure  uniformity  of 
interpretation  of  these  federal 
guidelines. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-17526  Filed  7-3-97;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Submitted  to  OMB  for 
Review  and  Approval 

June  30,  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currendy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  %n  the  respondents, 
iQcluding  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  6,  1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 


difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  St., 
N.W.,  Washington.  DC  20554  or  via 
internet  to  Jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0536. 

Title:  Rules  and  Requirements  for 
Telecommunications  Relay  Services 
(TRS)  Interstate  Cost  Recovery. 

Form  Number:  FCC  Form  431. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5,000. 

Estimated  Time  Per  Response:  3.1 
hours. 

Total  Annual  Burden:  15,593  hours. 

Cost  of  Respondents:  N/A. 

Needs  and  Uses:  47  CFR  Part  64, 
Subpart  F,  implements  the  shared- 
funding  program  for  the  recovery  of 
interstate  telecommunications  relay 
services  (TRS)  costs.  All  common 
carriers  must  contribute  to  the  TRS 
Fund  and  complete  FCC  Form  431. 
Providers  seeking  reimbursement  must 
provide  certain  data.  The  information 
will  be  used  to  administer  the  program. 

OMB  Appmval  Number:  306(>-XXXX. 

Title:  Uniform  Rate-Setting 
Methodology. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit;  state,  local  or  tribal  goverrmient. 

Number  of  Respondents:  160. 

Estimated  Time  Per  Response:  21.8 
hours. 

Total  Annual  Burden:  3,500  hours. 

Cost  of  Respondents:  We  estimate  that 
cable  operators  will  have  postage  and 
stationery  expenses  of  $15  per  rate 
proposal  to  serve  copies  of  the  proposal 
and  each  set  of  replies  on  the 
Commission  and  affected  LFAs.  (10  x 
$15  =  $150.)  We  estimate  that  postage 
and  stationery  expenses  for  each  LFA 
will  be  $5  to  file  comments  on  each 
proposal.  (10  proposals  x  15  LFAs  per 
proposal  X  $5  =  $750.)  Total  costs  to  all 
respondents  =  $900. 

Needs  and  Uses:  On  March  14,  1997, 
the  Commission  released  a  Report  and 
Order.  FCC  97-86,  which  permits  the 
establishment  of  uniform  rates  across 
multiple  franchise  areas  on  a  case-by- 
case  basis  upon  the  Commission's 


finding  that  the  operator's  submission  of 
a  uniform  rate  proposal  and  supporting 
justification  demonstrates  that  the 
proposed  rate  structure  will  be 
reasonable,  taking  into  account  all 
critical  factors  relevant  to  its 
implementation. 

OMB  Appmval  Number:  3060-0427. 

Title:  Section  73.3523^  Dismissal  of 
applications  in  renewal  proceedings. 

Type  of  Review:  Extension  of  existing 
collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1. 

Estimated  Time  Per  Response:  1  hour. 

Total  Annual  Burden:  1  hour. 

Cost  to  Respondents:  We  assume  that 
the  respondent  would  contract  out  v\rith 
an  attorney  for  the  completion  and  filing 
of  the  request  for  approval.  We  estimate 
that  the  respondent  would  spend 
approximately  1  hour  in  consultation 
with  this  attorney.  The  respondent 
would  be  the  applicant  for  a  new 
broadcast  station.  We  estimate  that  the 
respondent  would  have  an  average 
salary  of  $60,000/year  ($28.74/hour). 

We  also  assume  that  the  respondent 
would  contract  with  an  attorney  to 
complete  and  file  written  agreements. 
We  estimate  that  this  attorney  would 
have  an  average  hourly  salary  of  $200/ 
hour — 1  request  x  8.0  hours  x  $200/hour 
=  $1,600. 

Needs  and  Uses:  Section  73.3523 
requires  an  applicant  for  a  construction 
permit  to  obtain  approval  from  the  FCC 
to  dismiss  or  withdraw  its  application 
when  that  application  is  mutually 
exclusive  with  a  renewal  application. 
This  request  for  approval  must  contain 
a  copy  of  any  written  agreement  and  an 
affidavit,  stating  that  it  has  not  received 
any  consideration  (pre-Initial  Decision) 
or  it  has  not  received  any  consideration 
in  excess  of  legitimate  and  prudent 
expenses  (post-Initial  Decision)  for  the 
dismissal/withdrawal  of  its  application, 
hi  addition,  within  5  days  of  the 
applicant's  request  for  ap{Ht>val,  each 
remaining  competing  applicant  and  the 
renewal  applicant  must  submit  an 
affidavit  certifying  that  it  has  not  paid 
any  consideration,  or  that  it  has  not  paid 
consideration  in  excess  of  legitimate 
and  prudent  expenses  for  the  dismissal/ 
withdrawal  of  a  competing  application. 
The  data  is  used  by  FCC  staff  to  ensure 
that  an  application  was  filed  under 
appropriate  circumstances  and  not  to 
extract  payments  prohibited  by  the 
Commission. 

OMB  Approval  Number.  3060-0681. 

Title:  Toll-Free  Service  Access 
Codes— CC  Docket  No.  95-155;  47  CFR 
Part  52,  Subpart  D,  Sections  52.101- 
52.111. 
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Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit:  not-for-profit  institutions. 

Number  of  Respondents:  168. 

Estimated  Time  Per  Response:  15 
hours. 

Total  Annual  Burden:  2,520  hours. 

Cost  to  Respondents:  N/A. 

Needs  and  Uses:  In  the  Second  Report 
and  Order  and  Further  Notice  of 
Proposed  Rulemaking,  CC  Docket  95- 
155,  FCC  97-123.  a  rule  is  promulgated 
requiring  RespOrgs  who  wish  to  make  a 
specific  toll  free  number  unavailable  to 
submit  written  requests  to  DSMI,  the 
toll-free  database  administrator.  The 
requests  shall  include  the  appropriate 
documentation  of  the  reason  for  the 
request. 

Federal  Communications  Commission. 
WiliiAin  F.  Catoo, 
Acting  Secretary. 
(FR  Doc,  97-17527  Filed  7-3-95;  8:45  am] 

BNXINQ  CODE  6712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  PubHc  Information  Collection 
SutMnitted  to  0MB  for  Review  and 
Approval 

lune  30.  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  6.  1997. 


If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications,  Room 
234, 1919  M  St.,  N.W.,  Washington,  DC 
20554  or  via  internet  to  jboley®fcc.gov. 
FOR  FURTHER  INFORMATtON  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  On 
December  31,  1996,  the  Commission 
released  a  Memorandum  Opinion  and 
Order  ("MO&O"),  FCC  96-491,  MM 
Docket  No.  92-266.  in  response  to  the 
decision  of  the  court  in  Time  Warner 
Co.  v.  FCC,  56  F.3d  151  (D.C.  Cir.  1995). 
Among  other  things,  the  MO&O  revised 
Commission  rulesection  47  CFR  76.913 
Assumption  of  jurisdiction  by  the 
Commission.  Section  76.913  permits 
local  fi^nchising  authorities  ("LFAs") 
that  are  unable  to  meet  certification 
standards  to  petition  the  Commission  to 
regulate  the  rates  for  basic  cable  service 
and  associated  equipment  of  its 
franchisee.  If  the  franchising  authority 
lacks  the  resources  to  administer  rate 
regulation,  its  petition  no  longer  must 
be  accompanied  by  a  demonstration  that 
franchise  fees  are  insufficient  to  fund 
any  additional  activities  required  to 
administer  basic  service  rate  regulation. 
Elimination  of  this  requirement 
constitutes  a  modified  information 
collection  requirement.  All  other 
information  collection  requirements 
contained  in  Section  76.913  remain 
intact.  The  MO&O  also  amended 
Commission  rulesection  47  CFR  76.922 
Rates  for  Basic  Service  Tiers  and  Cable 
Programming  Tiers.  Section  76.922(f)(4) 
was  amended  to  permit  cable  operators 
to  adjust  their  current  permissible  rates 
to  reflect  the  rates  the  operators  would 
currently  be  charging  if  they  had  been 
permitted  to  include  increases  in 
external  costs  occurring  between 
September  30,  1992  and  their  initial 
date  of  regulation  (this  period  of  time  is 
also  referred  to  as  the  "gap  period") 
reduced  by  inflation  increases  already 
received  with  respect  to  those  costs.  The 
increase  in  rates  due  to  external  cost 
changes  that  occurred  during  the  gap 
period  shall  be  reflected  in  the  cable 
operator's  next  rate  adjustment  filing  in 
accordance  with  the  Commission's 
cxuTent  rules.  Section  76.922(f)(4)  is  the 
only  portion  of  Section  76.922  to  be 
amended  by  the  MO&O,  therefore,  the 
other  information  collection 
requirements  contained  in  Section 


76.922  remain  intact.  The  information 
collection  control  number  3060-0607 
reports  on  some,  but  not  all,  of  the 
information  collection  requirements 
contained  in  Section  76.922. 
Specifically,  3060-0607  reports  on  the 
Section  76.922(f)(4)  gap  period 
adjustment  process,  as  well  as  the 
Section  76.922(b)(5)  streamlined  rate 
reduction  process  and  the  Section 
76.922(e)(7)  headend  upgrade 
certification  process.  Although  the 
MO&O  only  amended  the  gap  period 
process,  pursuant  to  the  provisions  of 
the  Paperwork  Reduction  Act,  we  are 
required  to  initiate  OMB  review  and 
public  comment  on  the  entire  OMB 
control  number  3060-0607.  We 
therefore  invite  the  public  to  take  this 
opportunity  to  also  comment  on  the 
streamlined  rate  reduction  process  and 
the  headend  upgrade  certification 
process.  Section  76.922(b)(5)  provides 
that  an  eligible  small  system  that  elects 
to  use  the  streamlined  rate  reduction 
process  must  implement  the  required 
rate  reductions  and  provide  written 
notice  of  such  reductions  to  local 
subscribers,  the  local  franchising 
authority  ("LFA  "),  and  the  Commission. 

Section  76.922(e)(7)  permits  qualified 
small  systems  and  small  systems  owned 
by  small  multiple  system  operators  to 
increase  rates  to  recover  the  actual  cost 
of  the  headend  equipment  required  to 
add  up  to  seven  channels  to  Cable 
Programming  Service  Tiers  ("CPSTs") 
and  single-tier  systems,  not  to  exceed 
$5,000  per  additional  channel.  These 
rate  increases  may  occur  between 
January  1, 1995  and  December  31,  1997. 
as  a  result  of  additional  channels  offered 
on  those  tiers  after  May  14,  1994.  In 
order  to  recover  costs  for  headend 
equipment  pursuant  to  this  paragraph, 
systems  must  certify  to  the  Commission 
their  eligibility  to  use  this  paragraph, 
and  the  level  of  costs  they  have  actually 
incurred  for  adding  the  headend 
equipment  and  the  depreciadon 
schedule  for  the  equipment. 

OMB  Approval  Number:  3060-0561. 

Title:  Section  76.913  Assumption  of 
jurisdiction  by  the  Commission. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Business  and  for  profit 
entities;  state,  local  and  tribal 
governments. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  8 
hours. 

Total  Annual  Burden  to  Respondents: 
We  estimate  that  50  petitions  are  filed 
annually.  The  average  burden  on 
petitioners  is  estimated  at  an  average  of 
8  hours  per  petition.  50  petitions  x  8 
hours  per  petition  =  400  hours. 


Total  Annual  Cost  to  Respondents: 
Postage  and  stationery  costs  are 
estimated  at  an  average  of  $10  per 
petition.  50  petitions  x  $10  =  $500. 
Needs  and  Uses:  The  information 
collection  requirements  reported  under 
this  control  number  are  used  by 
Commission  staff  to  identify  situations 
where  it  should  exercise  jurisdiction 
over  basic  service  and  equipment  rates 
in  place  of  a  local  franchising  authority. 
If  the  information  were  not  collected, 
the  basic  cable  rates  of  some  franchise 
areas  not  subject  to  effective 
competition  would  remain  unregulated 
in  contravention  of  the  goals  of  the  1992 
Cable  Act. 

OMB  Approval  Number:  3060-0607. 
Title:  Section  76.922  Rates  for  Basic 
Service  Tiers  and  Cable  Programming 
Tiers. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  for  profit 
entries;  state,  local  and  tribal 
governments. 

Number  of  Respondents:  4  A75  (2,200 
operators  filing  gap  period  rate 
adjustments  +  2,200  LFAs  reviewing 
such  adjustments  +  25  small  systems 
opting  for  the  streamlined  rate  reduction 
process  +  50  headend  upgrade 
certifications). 

Estimated  Time  Per  Response:  1-12 
hours. 

Total  Annual  Burden  to  Respondents: 
9,150  hours  calculated  as  follows: 
— Section  76.922(f)(4)  contains  a  one- 
time only  information  collection 
requirement.  We  estimate  that  the 
average  burden  for  operators  to 
supply  gap  period  data  with  their  next 
rate  adjustment  filing  will  be  2  hours 
per  filing  and  that  there  will  be 
approximately  2,200  such  filings 
made  in  the  next  year.  The  burden  to 
operators  to  file  =  2,200  filings  x  2 
hours  =  4,400  hours.  The  burden  to 
LFAs  to  review  this  information  is 
also  estimated  to  be  an  average  of  2 
hours  per  filing,  therefore  2.200 
filings  reviewed  by  LFAs  x  2  hours  = 
4,400  hours. 
—Section  76.922(b)(5)  streamlined  rate 
reduction  process.  We  estimate  that 
25  systems  per  year  use  this  process. 
The  average  burden  for  undergoing  all 
aspects  of  each  streamlined  rate 
reduction  process  (all  rate  calculation, 
notice  and  reporting  requirements)  is 
estimated  to  be  12  hoiirs  per 
respondent.  25  systems  x  12  hours  = 
300  hours. 
— Section  76.922(e)(7)  headend  upgrade 
certification  process.  Qualifying  cable 
systems  owned  by  small  cable 
companies  may  certify  their  eligibility 
to  use  the  Commission's  headend 


upgrade  incentive.  The  average 
burden  to  complete  the  certification 
process  is  estimated  to  be  1  hour.  We 
estimate  50  certifications  are  currently 
filed  per  year,  50  certifications  x  1 
hour  =  50  hours. 

Total  Annual  Cost  to  Respondents: 
$500  calculated  as  follows:  There  are  no 
unique  costs  incurred  for  gap  period 
rate  adjustments  because  they  are  made 
as  part  of  regular  rate  adjustment  filings. 
Costs  incurred  for  reguleu  rate 
adjustment  filings  have  been 
appropriately  reported  under  their 
respective  OMB  control  numbers. 
Postage  and  stationery  costs  are 
estimated  at  an  average  of  $10  per  each 
complete  streamlined  rate  reduction 
process.  25  x  $10  =  $250.  Postage  and 
stationery  costs  are  estimated  at  an 
average  of  $5  per  each  headend  upgrade 
certification.  50  x  $5  =  $250. 

Needs  and  Uses:  Section  76.922(f)(4) 
has  been  amended  to  permit  cable 
operators  to  adjust  their  current 
permissible  rates  to  reflect  the  rates  the 
operators  would  currently  be  charging  if 
they  had  been  permitted  to  include 
increases  in  external  costs  occurring 
between  September  30,  1992  and  their 
initial  date  of  regulation  reduced  by 
inflation  increases  already  received  with 
respect  to  those  costs.  The  remainder  of 
the  information  collections 
requirements  reported  under  this  OMB 
control  number  are  used  by  Commission 
staff  to  ensure  that  small  systems  have 
alternatives  under  the  Commission's 
system  of  cable  rate  regulation  and  to 
ensure  that  small  systems  are  able  to 
recover  costs  for  headend  upgrades. 

Fereral  Communications  Commission. 

William  F.  Calon, 

Acting  Secretary. 

IFR  Doc.  97-17531  Filed  7-3-97;  8:45  am] 

BILUNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  97-121;  FCC  97-228] 

Application  for  Authorization  Under 
Section  271  of  the  Communications 
Act  to  Provide  In-Region  InterLATA 
Service  in  the  State  of  Oklahoma 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Memorandum  Opinion 
and  Order  (Order)  in  CC  Docket  No.  97- 
121  concludes  that  SBC 
Communications  Inc.  (SBC)  has  not 
satisfied  the  requirements  of  section 
271(c)(1)  of  the  Communications  Act  of 
1934,  as  amended  (Act).  The 


Commission  therefore  denies,  piu^uant 
to  section  271(d)(3).  SBC's  application 
to  provide  in-region  interLATA  services 
in  Oklahoma.  The  Order  declines  to 
grant  SBC  authority  to  provide  in-region 
interLATA  services  in  Oklahoma. 

EFFECTIVE  DATE:  June  26.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Brown,  Attorney,  Policy  and 
Program  Plaiming  Division,  Common 
Carrier  Bureau,  (202)  418-1580. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
adopted  June  25, 1997,  and  released 
June  26.  1997.  The  full  text  of  this  Order 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  1919  M  St.,  N.W.. 
Room  239,  Washington,  D.C.  The 
complete  text  also  may  be  obtained 
through  the  World  Wide  Web,  at  http:/ 
/www. fcc.gov/Burea  us/Common 
Carrier/Orders/fcc97-228.wp,  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  International  Transcription 
Service.  Inc.,  (202)  857-3800,  2100  M 
St.,  N.W.,  Suite  140.  Washington,  D.C. 
20037. 

Sjmopsis  of  Order 

1.  On  April  11,  1997,  SBC 
Communications  Inc.  and  its 
subsidiaries.  Southwestern  Bell 
Telephone  Company  and  Southwestern 
Bell  Communications  Services,  Inc.,  dJ 
b/a  Southwestern  Bell  Long  Distance, 
(collectively,  SBC)  filed  an  application 
for  authorization  under  section  271  of 
the  Act,  to  provide  in-region  interLATA 
services  in  the  State  of  Oklahoma.  For 
the  reasons  set  forth  below,  the 
Commission  concludes  that  SBC  has  not 
satisfied  the  requirements  of  section 
271(c)(1).  The  Commission  therefore 
denies,  pursuant  to  section  271(d)(3). 
SBC's  application  to  provide  in-region 
interLATA  services  in  Oklahoma. 

2.  Section  271  requires  the 
Commission  to  make  several  findings 
before  approving  a  BOC's  application 
for  in-region  interLATA  authority.  As  a 
preliminary  matter,  a  BOC  must  show 
that  it  satisfies  the  requirements  of 
either  section  271(c)(1)(A)  or 
271(c)(1)(B).  In  order  to  satisfy  section 
271(c)(1)(A),  a  Bell  Operating  Company 
(BOC)  must  demonstrate  that  it  "is 
providing  access  and  interconnection  to 
its  network  facilities  for  the  network 
facilities  of  one  or  more  unaffiliated 
competing  providers  of  telephone 
exchange  service  ...  to  residential  and 
business  subscribers.  '  The  Commission 
concludes  that  the  use  of  the  term 
"competing  provider!!"  in  section 
271(c)(1)(A)  suggests  that  there  must  be 
a  viable  commercial  alternative  to  the 
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BOC  in  order  to  satisfy  section 
271(c)(1)(A). 

3.  According  to  SBC,  its 
"implemented  agreement  with  Brooks 
Fiber  (Brooks)  satisfies  all  the 
requirements  of  (section  271(c)(1)(A)]." 
The  Commission  concludes,  however, 
that  Brooks'  provision  of  local  exchange 
service  on  a  test  basis  to  the  homes  of 
four  of  its  employees  does  not  qualify 
Brooks  as  a  "competing  providerl  ]  of 
telephone  exchange  service  ...  to 
residential  .  .  .  subscribers."  as 
required  by  section  271(c)(1)(A).  Nor  is 
the  Commission  persuaded  that  Brooks 
is  a  competing  provider  of  telephone 
exchange  service  to  residential  and 
business  subscribers  merely  because  it 
has  an  effective  tariff  in  place  for  the 
provision  of  both  business  and 
residential  service  in  Oklahoma,  or 
because  it  may  have  engaged  in  certain 
types  of  limited  media  advertising. 
Brooks  represents,  and  SBC  has  not 
disputed,  that  Brooks  "is  not  now 
offering  residential  service  in 
Oklahoma,  nor  has  it  ever  offered 
residential  service  in  Oklahoma,"  and 
that  it  "is  not  accepting  any  request  in 
Oklahoma  for  residential  service."  As  a 
result,  the  Commission  concludes  that 
SBC  has  not  demonstrated  on  this 
record  that  it  is  providing  access  and 
interconnection  to  an  unaffiliated, 
facilities-based  competing  provider  of 
telephone  exchange  service  to 
residential  and  business  subscribers,  as 
required  by  section  271(c)(1)(A)  of  the 
Act. 

4.  The  Commission  further  concludes 
that,  under  the  circumstances  presented 
in  this  application,  SBC  may  not  obtain 
authorization  to  provide  in-region 
interLATA  services  in  Oklahoma 
pursuant  to  section  271(c)(1)(B)  at  this 
time.  Section  271(c)(1)(B)  of  the  Act 
allows  a  BOC  to  seek  entry  without 
satisfying  section  271(c)(1)(A)  if  "no 
such  provider  has  requested  the  access 
and  interconnection  described  in 
(section  271(cKl)(A)l"  and  the  BOC's 
statement  of  generally  available  terms 
and  conditions  has  been  approved  or 
permitted  to  take  effect  by  the 
applicable  state  regulatory  commission. 
All  parties  appear  to  agree  that,  if  SBC 
has  received  a  "request"  that  is  referred 
to  in  section  271(c)(1)(B),  which  is 
hereinafter  referred  to  as  a  "qualifying 
request,"  the  statute  bars  SBC  from 
proceeding  under  Track  B.  The 
Commission  agrees  with  this  analysis 
and  concludes  that,  in  order  to  decide 
whether  SBC's  application  may  proceed 
under  Track  B,  the  Commission  must 
determine  whether  SBC  has  received  a 
"qualifying  request".  The  Commission 
concludes  that  a  qualifying  request 
under  section  271(c)(1)(B)  is  a  request 


for  negotiation  to  obtain  access  and 
interconnection  that,  if  implemented, 
would  satisfy  the  requirements  of 
section  271(c)(1)(A).  The  Commission 
further  concludes  that  the  request  for 
access  and  interconnection  must  be 
from  an  unaffiliated  competing  provider 
that  seeks  to  provide  the  type  of 
telephone  exchange  service  described  in 
section  271(c)(1)(A).  Such  a  request 
need  jiot  be  made  by  an  operational 
competing  provider,  as  some  BOCs 
suggest.  Rather,  the  qualifying  request 
may  be  submitted  by  a  potential 
provider  of  telephone  exchange  service 
to  residential  and  business  subscribers. 

5.  The  Commission  reaches  this 
conclusion  for  several  reasons.  As  a 
matter  of  statutory  interpretation,  the 
Commission  finds  that  this  reading,  by 
giving  full  effect  to  the  meaning  of  the 
term  "request"  in  section  271(c)(1)(B).  is 
the  one  most  consistent  with  the 
statutory  design.  In  addition,  as  a  matter 
of  policy,  the  Commission  finds  that 
this  interpretation  will  best  further 
Congress'  goal  of  introducing 
competition  in  the  local  exchange 
market  by  giving  BOCs  an  incentive  to 
cooperate  with  potential  competitors  in 
providing  them  the  facilities  th^y  need 
to  fulfill  their  requests  for  access  and 
interconnection.  Moreover,  the 
Commission  finds  this  interpretation  to 
be  particularly  sound  in  contrast  to  the 
extreme  positions  set  forth  by  SBC  and 
its  potential  competitors. 

6.  Under  SBC's  interpretation  of 
section  271(c)(1)(B),  only  operational 
facilities-based  competing  providers 
may  submit  qualifying  requests  that 
preclude  a  BOC  from  proceeding  under 
Track  B.  Adoption  of  this  interpretation 
of  a  qualifying  request  would  create  an 
incentive  for  a  BC)C  to  delay  the 
provision  of  facilities  in  order  to  prevent 
any  new  entrants  from  becoming 
operational  and,  thereby,  preserve  the 
BOC's  ability  to  seek  in-region 
interLATA  entry  under  Track  B.  As  the 
Department  of  Justice  observes,  this 
reading  of  section  271(c)(1)(B)  would 
effectively  "reward  the  BOC  that  failed 
to  cooperate  in  implementing  an 
agreement  for  access  and 
intercoiuiection  and  thereby  prevented 
its  competitor  from  becoming 
operational."  Opponents  of  SBC's 
application  offer  a  radically  different — 
and,  in  the  Commission's  view,  equally 
um^asonable — interpretation  of  when  a 
qualifying  request  has  been  made.  These 
parties  claim  that  any  request  for  access 
and  interconnection  submitted  by  a 

.  potential  new  entrant  to  a  BOC  is  a 
qualifying  request  and  precludes  the 
BOC  from  proceeding  under  Track  B. 
The  Commission  concludes,  however, 
that  this  statutory  reading  could  create 


an  incentive  for  potential  competitors  to 
"game"  the  negotiation  process  by 
submitting  an  interconnection  request 
that  would  foreclose  Track  B  but,  if 
implemented,  would  not  satisfy  the 
requirements  of  section  271(c)(1)(A). 
Such  a  result  would  effectively  give  a 
BOC's  potential  competitors  in  local 
telecommunications  markets  the  power 
to  deny  the  BOC  entry  into  the  in-region 
interLATA  market. 

7.  On  the  basis  of  the  record  in  this 
proceeding,  the  Commission  finds  that 
SBC  has  received  at  least  several 
qualifying  requests  for  access  and 
interconnection  that,  if  implemented, 
will  satisfy  the  requirements  of  section 
271(c)(1)(A).  The  Commission  therefore 
concludes  that  SBC,  at  this  time,  may 
not  pursue  in-region  interLATA  entry  in 
Oklahoma  under  section  271(c)(1)(B). 

8.  Because  SBC  has  failed  to  meet  the 
requirements  of  either  section 
271(c)(1)(A)  or  section  271(c)(1)(B).  the 
Commission  finds  it  unnecessary  to 
address  SBC's  compliance  with  the 
competitive  checklist  requirements  set 
forth  in  section  271(c)(2)(B). 
Nonetheless,  the  Commission 
recognizes  that  even  if  SBC  had  satisfied 
the  requirements  of  section  271(c)(1)(A) 
or  271(c)(1)(B),  it  would  still  be  required 
to  demonstrate  compliance  with  each 
and  every  item  of  the  competitive 
checklist,  including  access  to  physical 
collocation,  cost-based  unbundled 
loops,  and  reliable  OSS  functions  before 
it  may  gain  in-region  interLATA  entry. 
The  Commission  leaves  it  to  future 
applications  to  define  the  scope  of  these 
and  other  checklist  requirements. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

[PR  Doc.  97-17267  Filed  7-3-97;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  97-1352] 

North  American  Numbering  Council; 
Meeting 

AGENCY:  Federal  Communications 

Commission. 

action:  Notice. 

SUMMARY:  On  July  1,  1997,  the 
Commission  released  a  public  notice 
announcing  the  next  meeting  of  the 
North  American  Numbering  Coimcil 
and  the  Agenda  for  that  meeting.  The 
intended  effect  of  this  action  is  to  make 
the  public  aware  of  the  NANC's  next 
meeting  and  its  Agenda. 


FOR  FURTHER  INFORMATION  CONTACT: 
Jeannie  A.  Grimes,  Paralegal  Specialist, 
assisting  the  NANC  at  (202)  418-2313, 
or  via  the  internet  at  jgrime9@fcc.gov. 
The  mailing  address.is:  Network 
Services  Division,  Common  Carrier 
Bureau,  Federal  Communications 
Commission,  2000  M  Street,  NW,  Suite 
235.  Washington.  DC  20054.  The  fax 
number  is:  (202)  418-2345.  The  TTY 
number  is:  (202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
July  1. 1997.  The  next  meeting  of  the 
North  American  Numbering  Council 
(NANC)  will  be  held  on  Tuesday.  July 
22,  1997,  at  8:30  A.M.  EST  at  the 
Federal  Communications  Commission, 
1919  M  Sti^et,  NW,  Washington,  DC. 
This  meeting  will  be  open  to  members 
of  the  general  public.  The  FCC  will 
attempt  to  accommodate  as  many 
people  as  imssible.  Admittance, 
however  wnl  be  limited  to  the  seating 
available.  The  public  may  submit 
written  statements  to  tiie  NANC,  which 
must  be  received  two  business  days 
before  the  meeting.  In  addition,  oral 
statements  at  the  meeting  by  parties  or 
entities  not  represented  on  the  NANC 
will  be  permitted  to  the  extent  time 
permits.  Such  statements  will  be  limited 
to  five  minutes  in  length  by  any  one 
party  or  entity,  and  requests  t»  make  an 
oral  statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Jeannie  A.  Grimes  at 
the  address  under  FOR  FURTHER 
INFORMATKM  CONTACT,  stated  above. 

Agenda 

The  planned  agenda  for  the  July  22. 
1997,  meeting  is  as  follows: 

1 .  Number  Pooling  Update:  Industry 
Numbering  Committee  (INC)  Report, 
and  Wireless  Perspective  on  Pooling 
Solutions. 

2.  Discussion  and  Resolution  of  INC 
Guideline  Issues  Presented  at  June  10, 
1997,  NANC  Meeting. 

.  3.  CLC  Ad  Hoc  Committee  Report: 
Update  on  Short-Term  Solutions  to  NXX 
Exhaust. 

4.  NANPA  Central  Office  (CO)  Code 
Transition  Task  Force:  Update. 

5.  Attendance  at  NANC  Meetings. 

6.  Other  Business. 

7.  Statement  of  Actions  Items  and 
Decisions  Reached. 

Federal  Communications  Commission. 
Gcnldiiie  A.  Matiw, 

Chief,  Network  Services  Division,  Common 

Ccurier  Bureau. 

[FR  Doc.  97-17646  Filed  7-3-97;  8:45  am) 

BILLING  CODE  STia-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-297] 

Petitions  for  Reconsideration  and 
Clarification 

AGENCY:  Notice;  Correction. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cl-arles  Alston  (202)  418-0270. 
SUMMARY:  This  document  corrects 
Report  No.  2203  regarding  petitions  for 
reconsideration  and  clarification 
published  in  the  Federal  Register  on 
June  17, 1997,  (FR  Doc  97-15816).  On 
page  32809,  column  three,  the  number 
of  petitions  filed  is  corrected  to  read  5 
instead  of  3. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

IFR  Doc.  97-17573  Filed  7-3-«7:  8:45  am) 

BILLING  CODE  a712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
follovsring  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  National  Fire  Academy  Course 
Evaluation  Form. 

FEMA  Form  Number:  95-20. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0234. 

Abstract:  FEMA  uses  the  National 
Fire  Academy  Course  Evaluation  Form 
to  evaluate  on-campus  courses  delivered 
at  the  NFA  facility,  located  in 
Emmitsburg,  Maryland.  It  is  also  used  to 
evaluate  NFA  regional  courses,  which 
are  identical  to  the  NFA  resident 
courses,  offered  in  selected  regions  to 
students  unable  to  travel  to  the 
Emmitsburg  campus.  The  data  that  is 
provided  by  students  evaluating  an  NFA 
course  is  used  to  determine  the  need  for 
course  improvements  and  the  degree  of 
student  satisfaction  with  the  course 
experience. 

Affected  Public:  Individuals. 

Number  of  Respondents:  5,500. 

Estimated  Time  per  Respondent:  15 
minutes. 


Estimated  Total  Annual  Burden 
Hours:  1,375. 

Frequency  of  Response:  The 
evaluation  form  is  completed  after  the 
completion  of  a  course. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
Victoria  Wassmer,  Desk  Officer  for  the 
Federal  Emergency  Management 
Agency,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
DC  20503  within  30  days  of  the  date  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
FEMA  Information  Collections  Officer. 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW,  Room  311, 
Washington,  DC  20472.  Telephone 
number  (202)  646-2625,  FAX  number 
(202)  646-3524,  e-mail  address 
Muriel.Anderson@FEMA.gov. 

Dated:  )une  24.  1997. 
Reginald  Trnjillo, 

Director.  Program  Services  Division, 
Operations  Support  Directorate. 
[FR  Doc.  97-17630  Filed  7-3-97;  8:45  ami 
BtLUNG  CODE  S71S-01-.f> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Disaster  Assistance;  Hazard  Mitigation 
Grant  Program  (Sut>part  N) 

AGBICY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  revises  the  current 
designation  process  for  disaster 
declarations  for  assistance  under  the 
Hazard  Mitigation  Grant  Program 
(HMGP).  authorized  by  Section  404  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act. 
EFFECTIVE  DATE:  luly  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  Shea,  Mitigation  Directorate, 
Federal  Emergency  Management 
Agency,  500  C  Street  SW..  Washington, 
DC  20472;  (202)  646-3619,  (facsimile) 
(202)  646-3104. 

SUPPLEMENTARY  INFORMATION:  hi  the 
past,. Hazard  Mitigation  Grant  Program 
(HMCP)  funds  were  only  available  In 
counties  designated  eligible  by  FEMA 
for  Individual  Assistance  (lA)  or  Public 
Assistance  (PA).  Pursuant  to  the 
Stafford  Act,  both  PA  and  L\  funds 
address  damage  or  hardship  resulting 
from  the  major  disaster,  however, 
HMGP  funds  are  intended  to  reduce  the 
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risk  future  damage  or  hardship.  As  a 
result,  FEMA  has  determined  that  the 
use  of  HMGP  funds  should  not  be 
limited  only  to  counties  designated 
eligible  for  lA  or  PA  funds.  Therefore, 
this  notice  makes  pubic  that  following 
the  declaration  of  a  major  disaster  by  the 
President,  all  counties  within  the  State 
may  be  designated  by  FEMA  as  eligible 
for  HMGP  funds.  The  process  of 
requesting  that  FEMA  designate  areas 
for  assistance  will  remain  unchanged. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance) 

James  L.  Witt, 

Director. 

|FR  Doc.  97-17654  Filed  7-3-97;  8:45  ami 

BIUJN6  CODE  6718-06-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Radiological  Emergency  Preparedness 
(REP)  Program  s  Web  Site 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  The  Preparedness,  Training, 
and  Exercises  Directorate  of  the  Federal 
Emergency  Management  Agency  has 
created  a  Radiological  Emergency 
Preparedness  (REP)  Program  section  for 
inclusion  in  the  Emergency 
Preparedness  and  Training  portion  of 
the  FEMA  web  site  (www.fema.gov). 
The  REP  Program  is  a  hazard-specific 
program  which  affects  nearly  five 
million  people  living  within  the  vicinity 
of  the  Nation's  commercial  nuclear 
power  plants.  The  data  contained  on  the 
REP  Program  pages  will  facilitate 
information  sharing  with  FEMA 
partners  and  stakeholders. 

The  REP  Program  pages  can  be 
accessed  through  the  "Emergency 
Preparedness  and  Training"  link  on 
FEMA's  web  site.  The  Universal 
Resource  Locator  (URL)  is 
www.fema.gov/pte/rep.  Information  on 
all  continuing  REP  Program-related 
initiatives,  including  updates  on  the 
REP  Strategic  Review,  can  be  found 
there,  as  well  as  nuclear  power  plant 
profiles. 

FOR  FURTHER  INFORMATION  CONTACT:' 

Ihor  W,  Husar,  Chief,  State  and  Local 
Regulatory  Evaluation  emd  Assessment 
Branch,  Exercises  Division. 
Preparedness.  Training,  and  Exercises 
Directorate.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  EXI  20472,  (202)  646-^065. 
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Dated:  June  26. 1997. 
Kay  C.  Goss, 

Associate  Director  for  Preparedness,  Training, 

and  Exercises. 

(FR  Doc.  97-17629  Filed  7-3-97;  8:45  am] 

BtLUNG  CODE  <718-<I6-M 


FEDERAL  MARITIME  COMMISSION 
[Docket  No.  97-13] 

Pan  American  Grain  Co.  and  Pan 
American  Grain  Mig.  Co.,  Inc.  v.  Puerto 
Rico  Ports  Authority  and  International 
Shipping  Agency,  Inc.;  Notice  of  Filing 
of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  filed 
by  Pan  American  Grain  Co.  and  Pan 
Ajnerican  Grain  M^.  Co.,  Inc. 
("Complainants")  against  Puerto  Rico 
Port  Authority  ("PRPA")  and 
International  Shipping  Agency.  Inc. 
("Respondents")  was  served  June  30, 
1997.  Complainants  allege  that  the 
Respondents  have  violated  sections  5(a), 
10(a)  (2).  (3).  (b)  (11)  and  (12),  and  10(d) 
(1)  and  (3)  of  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  sections  1704(a)  and 
1709(a)(2),  (a)(3).  (b)(ll).  (b)(12).  (d)(1) 
and  (d)(3).  by  entering  into  and 
implementing  unfiled  cooperative 
working  arrangements  to  regulate 
conditions  of  service  at  the  Port  of  San 
Juan,  allocating  terminal  facilities  in  an 
exclusionary  manner  and  denying  and 
interfering  with  Pan  American's 
operations  of  such  facilities. 
Complainants  allege  that  respondent 
PRPA  has  refused  to  negotiate  with  or 
make  available  to  Complainants 
adequate  and  suitable  terminal,  pier, 
dock,  and  storage  facilities,  granted 
concessions  to  respondent  Intership 
while  denying  comparable  terminal  use 
to  Complainants',  and  that  Intership  has 
interfered  with  Complainants'  right  to 
use  terminal  facilities. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  facts  that  cannot  be  resolved  on 
the  basis  of  sworn  statement,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  in  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 


Pursuant  to  the  further  terms  of  46  CFR 

502.61,  the  initial  decision  of  the 

presiding  officer  in  this  proceeding  shall 

be  issued  by  June  30,  1997,  and  the  final 

decision  of  the  Commission  shall  be 

issued  by  October  28.  1998. 

Joseph  C.  Polking. 

Secretary. 

IFR  Doc.  97-17519  Filed  7-3-97;  8:45  am] 

BILUNQ  CODE  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a^nk 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are^vailable  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  28,  1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Jeffi^y  Hirsch.  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Citizens  National  Corporation, 
Paintsville,  Kentucky;  to  acquire  100 
percent  of  the  voting  shares  of  Josephine 
Bancshares,  Inc.,  Prestonburg, 
Kentucky,  and  thereby  indirectly 
acquire  The  Bank  Josephine, 
Prestonburg.  Kentucky. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 


1.  Northwest  Suburban  Bancorp.,  Inc. 
(in  formation),  Arlington  Heights, 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Moimt  Prospect 
National  Bank  (in  organization).  Mount 
Prospect,  Illinois. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (0.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Community  Bancshares,  Inc., 
Denver,  Colorado;  to  acquire  100 
percent  of  the  voting  shares  of  Upper 
Rio  Grande  Bank  Corporation.  Del 
Norte.  Colorado,  and  thereby  indirectly 
acquire  Rio  Grande  County  Bank,  Del 
Norte.  Colorado. 

Board  of  Governors  of  the  Federal  Reserve 
System.  )une  30. 1997. 
Teonifer  J.  JohnaoB, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-17517  Filed  7-3-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Fofmations  of,  Acquisitions  by,  and 
Msrgsrs  of  Banic  Holding  Companiss 

The  companies  listed  in  this  notice 
have  applied  fo  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  July  31,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 


President)  925  Grand  Avenue.  Kansas 
City.  Missouri  64198-0001: 

1.  Conimunity  Bancshares,  Inc., 
Butler,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Citizens 
Bank,  Appleton  City,  Missouri. 

Board  of  CovemorB  of  the  Federal  Reserve 
System,  July  1,  1997. 

JamifiBr  J.  Johnaon, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-17627  Filed  7-3-97;  8:45  am] 
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FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Mseting 

TWK  AND  DATE:  10:00  a.m.  (EDT),  July 
14,  1997. 

PLACE:  4th  Floor,  Conference  Room 

4506,  1250  H  Street,  N.W.,  Washington, 

D.C. 

STATUS:  Open. 

MATTERS  TO  BE  CON8IDCRED: 

1 .  Approval  of  the  minutes  of  the  June 
9.  1997.  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  KPMG  Peat  Marwick 
audit  report: 

"Pension  and  Welfare  Benefits 
Administration  Review  of  the  Thrift 
Savings  Plan  System  Enhancements 
and  Software  Change  Controls  at  the 
United  States  Department  of 
Agriculture,  National  Finance  Center" 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco.  Director.  Office  of 
External  Affairs,  (202)  942-1640. 
Dated:  July  2,  1997. 

Jolin ).  O'Meara, 

General  Counsel.  Federal  Retirement  Thrift 
Investment  Board. 

(FR  Doc.  97-17768  Filed  7-2-97;  2:15  pm] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  972-3032] 

Efficient  Labs,  Inc.;  Bias  Reyes-Reyes; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 


consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  September  5,  1997. 

ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159,  6th  St.  and  Pa.  Ave..  NW., 
Washington,  DC  20580. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Klurfeld,  Federal  Trade 
Commission,  San  Francisco  Regional 
Office.  901  Market  Street.  Suite  570.  San 
Francisco.  CA  94103.  (415)  356-5270. 

SUPPLEMENTARY  INFORMATXM:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  StaL  721.  15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34).  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  |>eriod  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  Jime  26,  1997),  on  the 
Worid  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130. 
Sixth  Street  and  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  Invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(u)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  Efficient  Labs.  Inc. 
and  Bias  Reyes-Reyes. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  comments  received  and 
will  decide  whether  it  should  withdraw 
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from  the  agreement  or  make  final  the 
agreement's  proposed  order. 

The  Commission's  complaint  alleges 
that  the  proposed  respondents  made  the 
following  unsubstantiated 
representations  about  Venoflash;  it 
removes  dangerous  clogs  in  the 
circulatory  system;  it  treats  the 
symptoms  of  varicose  veins;  and  it  treats 
the  symptoms  of  hemorrhoids. 

The  proposed  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent 
proposed  respondents  from  engaging  in 
similar  acts  in  the  future. 

Paragraph  1  of  the  proposed  order 
prohibits  proposed  respondents  from 
representing  that  Venoflash  or  any  other 
product  removes  dangerous  clogs  in  the 
circulatory  system;  treats  the  symptoms 
of  varicose  veins;  and  treats  the 
symptoms  of  hemorrhoids,  unless,  at  the 
time  the  representation  is  made, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Paragraph  II  of  the  proposed  order 
prohibits  respondents  from  making  any 
representation  about  the  health  benefits, 
performance,  safety,  or  efficacy  of 
Venoflash,  or  any  food,  dietary 
supplement,  or  drug,  promoted  or  used 
to  treat  conditions  or  illnesses  related  to 
the  circulatory  system,  unless,  at  the 
time  the  representation  is  made, 
proposed  respondents  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Paragraph  III  of  the  proposed  order 
provides  that  nothing  in  this  order  shall 
prohibit  proposed  respondents  from 
making  any  representation  for  smy 
product  permitted  by  the  Food  and  Drug 
Administration.  Paragraph  IV  of  the 
proposed  order  provides  that  nothing  in 
this  order  shall  prohibit  proposed 
respondents  from  making  any 
representation  for  any  drug  permitted  by 
the  Food  and  Drug  Administration. 

Paragraph  V  of  the  proposed  order 
requires  the  proposed  respondents  to 
keep  and  maintain  all  advertisements 
and  promotional  materials  containing 
any  representation,  and  all  materials 
that  were  relied  upon  in  disseminating 
the  representations,  covered  by  the 
proposed  order.  Additionally,  Paragraph 

VI  requires  distribution  of  a  copy  of  the 
consent  order  to  current  and  future 
officers  and  agents.  Further.  Paragraph 

VII  provides  for  Commission 
notification  upon  a  change  in  the 
corporate  respondent,  and  Paragraph 

VIII  requires  Commission  notification 
when  the  individual  respondent 
changes  his  present  business  or 
employment.  Paragraph  IX  requires 


proposed  respondents  to  file 
compliance  reports  with  the 
Commission. 

Lastly,  Paragraph  X  provides  for  the 
termination  of  the  order  after  twenty 
(20)  years  under  certain  circumstances. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  thfc 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Beniamin  Berman, 
Acting  Secretary. 
(PR  Doc.  97-17562  Filed  7-3-97;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 

[File  No.  962-3194] 

Rogerio  Monteiro  and  Eliana  Crema, 
Individually  and  Doing  Business  as 
Leeka  Products;  Analysis  To  Aid 
Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  September  5, 1997. 
ADDRESSES:  Comments  should  be 
directed  to:  FTC/Office  of  the  Secretary. 
Room  159,  6th  St.  and  Pa.  Ave.,  N.W., 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Bloom.  Federal  Trade 
Commission.  New  York  Regional  Office, 
150  William  Street.  Suite  1300.  New 
York.  NY  10038.  (212)  264-1207. 
Donald  G.  D'Amato,  Federal  Trade 
Commission.  New  York  Regional 
Office.  150  William  Street,  Suite  1300. 
New  York,  NY  10038.  (212)  264-1207 
Denise  Tighe,  Federal  Trade 
Commission,  New  York  Regional 
Office,  150  William  Street,  Suite  1300, 
New  York,  NY  10038.  (212)  264-1207. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721,  15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 


desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  June  26,  1997),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue, 
N.W.,  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
provisionally  accepted  an  agreement  to 
a  proposed  consent  order  from 
respondents  Rogerio  Monteiro  and 
Eliana  Crema,  doing  business  as  Leeka 
Products,  who  market  Super  Formula 
Reductora,  Perfect  Shape  Crema 
Sudadora,  and  Tratamiento  para 
Combatir  la  Caida  del  Cabello. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should  make 
the  final  the  agreement's  proposed 
order,  or  withdraw  from  the  agreement 
and  take  other  appropriate  action. 

This  matter  concerns  the  advertising 
of  Leeka  brand  products. 
Advertisements  for  Super  Formula 
Reductora  make  claims  that  the  product 
will  control  and  regulate  metabolism, 
reduce  appetite,  bum  or  dissolve  fat, 
and  cause  weight  loss.  The 
advertisements  for  Crema  Sudadora 
Perfect  Shape  claim  that  the  cream 
causes  better  results  from  exercise, 
increases  the  number  of  calories  burned 
during  exercise,  and  causes  the  user  to 
get  lean  faster.  Advertisements  for 
Tratamiento  para  Combatir  la  Caida  del 
Cabello.  which  means  "Treatments  to 
Fight  Hair  Loss."  claim  that  the  product 
will  prevent  or  retard  hair  loss.  The 
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Commission's  complaint  charges  that 
the  respondents  did  not  posses  and  rely 
upon  a  reasonable  basis  that 
substantiated  the  claims  at  the  time  they 
were  made. 

Additionally,  the  complaint  alleges 
the  advertisements  falsely  represent  that 
scientific  studies  of  Chromium 
Picolinate  demonstrate  that  Super 
Formula  Reductora  will  cause  weight 
loss. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondents  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
the  respondents  from  making 
unsubstantiated  claims  that  Super 
Formula  Reductora,  Crema  Sudadora 
Perfect  Shape,  Tratamiento  para 
Combatfr  la  Caida  del  Cabello  or  any 
food,  dietary  supplement,  cosmetic  or 
drug,  controls  and  regulates  metabolism; 
reduces  appetite;  bums  or  dissolves  fat; 
causes  better  results  from  exercise; 
increases  calories  burned  during 
exercise;  provides  any  weight  loss,  fat 
loss,  weight  regulation,  weight  control, 
or  weight  maintenance  benefits;  or  will 
prevent  or  retard  hair  loss. 

Part  n  of  the  proposed  order  prohibits 
the  respondent  bom  representing  that 
any  product  prevents  hair  loss,  unless 
the  product  is  the  subject  or  an 
approved  new  drug  application  for  such 
purpose  imder  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  21  U.S.C.  §  301  et 
seq.,  provided  that,  the  requirement 
shall  not  limit  the  requirements  of  Order 
PartL 

Part  ni  of  the  proposed  order 
prohibits  the  respondents  from  making 
any  representation  about  the  benefits, 
performance,  or  efficacy  of  its  products 
unless,  at  the  time  the  representation  is 
made,  respondents  possess  and  rely 
upon  competent  and  reliable  scientific 
evidence  that  substantiates  the 
representation. 

Part  IV  of  the  proposed  order 
prohibits  the  respondents  from  using 
the  name  "Tratamiento  para  Combatir  la 
Caida  del  Cabello"  or  any  other  name 
that  represents  that  a  product  will 
prevent  or  retard  hair  loss,  unless,  at  the 
time  the  representation  is  made, 
respondents  possess  and  rely  upon 
competent  and  reliable  scientific 
evidence  that  substantiates  the 
presentation. 

Part  V  of  the  proposed  order  prohibits 
the  respondents  from  misrepresenting 
the  existence,  contents,  validity,  results, 
conclusions,  or  interpretation  of  any 
test,  study,  or  research. 

Parts  VI  and  Vn  of  the  proposed  order 
harmonize  the  requirements  of  the  order 
with  the  Nutrition  Labeling  and 


Education  Act  of  1990  and  with  Food 
and  Drug  Administration  procedures. 

The  proposed  order  requires 
respondents  to  maintain  advertisements 
and  promotional  material  and  materials 
relied  upon  to  substantiate  the  claims 
covered  by  the  order;  to  provide  a  copy 
of  the  consent  agreement  to  certain 
persormel  in  the  company:  to  notify  the 
Commission  of  certain  changes  in  the 
compemy;  to  notify  the  Commission  of 
changes  in  the  respondents' 
employment;  and  to  file  reports 
regarding  compliance  with  the  order. 

Part  IX  of  the  proposed  order  states 
that  the  order  terminates  20  years  from 
the  date  of  issuance,  except  under 
certain  specified  conditions. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Benjamin  Berman, 
Acting  Secretary. 

|FR  Doc.  97-17561  Filed  7-3-97;  8:45  am) 
BIUMG  COOE  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Three  Meetings  of  the 
National  Bioethics  Advisory 
Commission  (NBAC):  Its  Genetics 
Subcommittee,  Its  Human  Sub|ects 
Subcommittee,  and  a  Pull  Commission 
Meeting 

SUMIARY:  Pursuant  to  Section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  given  of  three  meetings  of  the 
National  Bioethics  Advisory 
Commission.  The  Commission  will 
continue  addressing  the  protection  of 
the  rights  and  welfare  of  human  subjects 
in  research  including  disadvantaged 
populations  as  well  as  issues  in  genetics 
including  genetics  information  relative 
to  tissue  storage.  The  meetings  are  open 
to  the  public  and  opportunities  for 
statements  by  the  public  will  be 
provided. 


Dates^mes 


Dates/times 

Locations 

Genetics  Sut>commit- 

National  Institutes  of 

tee;  July  14,  1997, 

Health,  9000  Rock- 

1 1  :D0  am-5:00  pm. 

ville  Pike,  BuiWing 

31,  6th  Floor,  Con- 

ference  Room  10, 

Bethesda,  Mary- 

land 20892 

Human  Sut>)ects  Sub- 
committee; July  15, 
1997.  9:00  am-5:00 
pm. 


Full  Commission  And 
Subcommittees: 
September  18-19, 
1997.  7:30  am-5:00 
pm. 


Locations 


National  Institutes  of 
Health,  9000  Rock- 
vilie  Pike.  Buikjing 
31 ,  8th  Floof,  Con- 
ference Room  10, 
Bethesda.  Mary- 
land 20892. 

National  Institutes  of 
Health,  9000  Rock- 
ville  Pike,  Bulkling 
31,6th  Floor,  Con- 
ference Room  10. 


SUPPLEMENTARY  INFORMATION:  The 
President  established  the  National 
Bioethics  Advisory  Commission  (NBAC) 
by  Executive  Order  12975  on  October  3, 
1995.  The  mission  of  the  NBAC  is  to 
advise  and  make  recommendations  to 
the  National  Science  and  Technology 
Council  and  other  entities  on  bioethical 
issues  arising  from  the  research  on 
human  biology  and  behavior,  and  in  the 
applications  of  that  research  including 
clinical  applications. 

Public  Participation 

The  meetings  are  open  to  the  public 
with  attendance  limited  by  the 
availability  of  space.  Members  of  the 
public  who  wish  to  present  oral 
statements  should  contact  the  Deputy 
Executive  Dirertor  of  the  NBAC  by 
telephone,  fax  machine,  or  mail  as 
shown  below  prior  to  the  meeting  as 
soon  as  possible.  The  Chairs  of  the  full 
Commission  and  subcommittees  will 
reserve  time  for  presentations  by 
persons  requesting  to  speak.  The  order 
of  speakers  will  be  assigned  on  a  first 
come,  first  serve  basis.  Individuals 
unable  to  make  oral  presentations  are 
encouraged  to  mail  or  fax  thefr 
comments  to  the  NBAC  staff  office  at 
least  four  business  days  prior  to  the 
meeting  for  distribution  to  the 
subcommittee  members  or  Commission 
and  inclusion  in  the  public  record. 
Persons  needing  special  assistance,  such 
as  sign  language  interpretation  or  other 
special  accommodations,  should  contact 
NBAC  staff  at  the  address  or  telephone 
number  listed  below  as  soon  as  possible. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  D.  Hyatt-ICnorr,  National 
Bioethics  Advisory  Commission,  MSC- 
7508,  6100  Executive  Boulevard,  Suite 
3C01,  Rockville,  Maryland  20892-7508, 
telephone  301-402-4242,  fax  number 
301-480-6900. 
Henrietta  D.  Hyatt-Knorr, 

Deputy  Executive  Director.  Acting.  National 

Bioethics  Advisory  Commission. 

[FR  Doc.  97-17637  Filed  7-a-97;  8:45  am] 

BIUJNQ  COOE  4iaO-17-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee  Meeting; 
Amendment  of  Notice 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  meeting  of 
the  Obstetrics  and  Gynecology  Devices 
Panel  of  the  Medical  Devices  Advisory 
Committee.  This  meeting  was 
announced  in  the  Federal  Register  of 
June  19,  1997,  The  amendment  is  being 
made  to  reflect  a  change  in  the 
procedure  for  the  meeting  to  add  a 
second  day  for  oral  presentations  from 
the  public.  An  extension  has  been 
designated  for  notification  of  written 
and  oral  presentations.  There  are  no 
other  changes.  This  amendment  will  be 
announced  at  the  beginning  of  the  open 
portion  of  the  meeting. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Elisa  D.  Harvey,  Center  for  Devices  and 
Radiological  Health  (HFZ-470),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1180  .* 

SUPPI-EMBfTARY  INFOBMAT10N:  In  the 
Federal  Register  of  June  19,  1997  (62  FR 
33426),  FDA  aimounced  that  a  meeting 
of  the  Obstetrics  and  Gynecology 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee  would  be  held  on 
July  14  and  15,  1997.  On  page  33426,  in 
the  third  column,  the  "Procedure" 
portion  is  amended  to  read  as  follows: 

Procedure:  On  July  14,  1997,  from 
9:30  a.m.  to  5  p.m.,  and  on  July  15, 
1997,  from  8:30  a.m.  to  5  p.m..  the 
meeting  is  open  to  the  public.  Interested 
persons  may  present  data,  information, 
or  views,  orally  or  in  writing,  on  issues 
pending  before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  8,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  10 
a.m.  and  11  a.m.  on  July  14.  1997.  and 
between  approximately  8:30  a.m.  and 
9:30  a.m.  on  July  15.  1997.  Time  allotted 
for  each  presentation  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  8.  1997,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 


Dated:  July  1,  1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
|FR  Doc.  97-17675  Filed  7-2-97;  8:45  am) 
BUJJNG  COO€  41flO-01-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  At  least  one  portion  of  the 
meeting  will  be  closed  to  the  public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  August  7.  1997.  12:30  p.m.  to 
3:30  p.m. 

Location:  Food  and  Drug 
Administration.  Bldg.  29.  conference 
room  121.  8800  Rockville  Pike, 
Bethesda.  MD.  This  meeting  will  be 
held  by  a  telephone  conference  call.  A 
speaker  phone  will  be  provided  in  the 
conference  room  to  allow  public 
participation  in  the  meeting. 

Contact  Person:  Nancy  T.  Cherry  or 
Denise  H.  Royster.  Center  for  Biologies 
Evaluation  and  Research  (HFM-21), 
Food  and  Drug  Administration.  1401 
Rockville  Pike.  Rockville.  MD  20852. 
301-827-0314.  or  FDA  Advisory 
Committee  Information  Line.  1-800- 
741-8138  (301-^43-0572  in  the 
Washington.  DC  area),  code  12388. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss 
the  intramural  scientific  programs  of  the 
Laboratory  of  Method  Development. 

Procedure:  On  August  7.  1997,  from 
12:30  p.m.  to  1:15  p.m.,  and  from  2:15 
p.m.  to  3:15  p.m.,  the  meeting  is  open 
to  the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  31,  1997.  Oral 
presentations  firom  the  public  will  be 
scheduled  between  approximately  2:15 
p.m.  and  3:15  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 


presentations  should  notify  the  contact 
person  before  July  31,  1997,  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  tO;-. 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Closed  committee  deliberations:  On 
August  7.  1997,  from  1:15  p.m.  to  2:15 
p.m.,  the  meeting  will  be  closed  to 
permit  discussion  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  meeting  will  be  closed 
to  discuss  personal  information 
concerning  individuals  associated  with 
the  research  program. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  June  26, 1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-17516  Filed  7-3-97;  8:45  am] 

BILUNG  CODE  4iaiM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Health  Care  Financing 
Administration  (HCFA),  Federal 
Register,  Vol.  62,  No.  85,  pp.  24120- 
24126,  dated  Friday,  May  2,  1997)  is 
amended  to  reflect  a  change  to  the 
organization  structure  that  includes  the 
Chief  of  Operations  and  changes  to  the 
administrative  codes  for  the  Offices  of 
Internal  Customer  Support,  Information 
Services,  and  Financial  Management. 

The  specific  amendments  to  Part  F  are 
described  below: 

•  Section  F.10.A.5.  (Organization)  is 
amended  to  read  as  follows: 

1.  Press  Office  (FAE) 

2.  Office  of  Legislation  (FAF) 

3.  Office  of  Equal  Opportimity  and  Civil 

Rights  (FAJ) 

4.  Office  of  Strategic  Planning  (FAK) 

5.  Office  of  Communications  and 

Operations  Support  (FAL) 

6.  Office  of  Clinical  Standards  and 

Quality  (FAM) 

7.  Center  for  Beneficiary  Services  (FAQ) 

8.  Center  for  Health  Plans  and  Providers 

(FAR) 

9.  Center  for  Medicaid  and  State 

Operations  (FAS) 

10.  Consortium  #  1  (FAU) 

11.  Consortium  #2  (FAV) 
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12.  Consortium  #3  (FAW) 

13.  Consortium  #4  (FAX) 

14.  Chief  of  Opei-ations  (FB) 

15.  Office  of  Internal  Customer  Support 

(FBA) 

16.  Office  of  Information  Services  (FBB) 

17.  Office  of  Financial  Management 

(FBC) 

Dated:  June  25, 1997. 
Bruce  C.  Vladeck. 

Administrator,  Health  Care  Financing 
Administration . 

[FR  Doc.  97-17578  Filed  7-3-97;  8:45  am] 
BILUNG  CODE  4120-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Sul>mission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 


Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301}--443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Proiect:  A  Study  To  Review 
Activities  Conducted  To  Assess  Client 
Satisfaction  With  HIV/AIDS-related 
Clinical  and  Support  Services — 

New — A  mail  survey  will  be 
conducted  of  two  groups:  grantees  that 
are  currently  funded  under  the  Ryan 
White  CARE  Act  (RWCA);  and  a 
purposive  sample  of  50  organizations 
that  provide  services  to  people  with 
HIV/ AIDS  but  are  not  currently  funded 
under  the  RWCA.  This  second  group  of 
participants  will  be  selected  from  the 
National  Association  of  People  With 
AIDS  database. 

The  survey  will  collect  information 
about  the  evaluation/tracking  activities 


that  were  implemented  from  1991  to 
1996  to  assess  consumer/client 
satisfaction  with  services.  The  purpose 
of  this  study  is  to  find  out  what  types 
of  evaluation/tracking  activities  have 
been  implemented,  and  to  identify  gaps 
within  these  activities.  The  study  will 
also  identify  "model"  evaluation/ 
tracking  activities  that  have  assessed 
consumer/client  satisfaction  and 
implemented  findings  to  improve  HIV/ 
AIDS-related  services,  and 
consequently,  have  improved 
consumer/client  satisfaction. 

The  study's  final  report  will  include 
a  description  of  evaluation/tracking 
activities  among  organizations  that 
provide  services  to  people  with  HIV/ 
AIDS  and  in-depth  case  studies  of  three 
model  evaluations/tracking  activities 
that  can  be  easily  replicated  and  used  by 
other  projects.  The  report  will  be 
disseminated  to  program-level  and 
project-level  officers  as  a  guide  on  how 
to  develop  and  implement  effective 
evaluation/tracking  activities  on 
consumer/client  satisfoction. 

Estimates  of  respondent  burden  for 
the  survey  are  as  follows: 


Type  of 

respondent 

Number  of 
respondents 

Responses 
per  respond- 
ent 

Average  t>ur- 
denpef  re- 
sponse (in 
hours) 

Iota) 
burden  '' 
hours 

Respondents  wtio  have  assessed  client  satisfaction „ 

Respondents  who  have  not  assessed  client  satisiaction 

463 
87 

1 
1 

1  hour 

.17 

463 
16 

Total 

550 

1 

.87 

478 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth.  Human  Resources  and 
Housing  Branch.  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington. 
D.C.  20503. 

Dated:  June  27,  1997. 
James  J.  Corrigan, 

Acting  Associate  Administrator  for 
Management  and  Program  Support. 
(FR  Doc.  97-17513  Filed  7-3-97;  8:45  am] 
BILUNG  CODE  4160-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  for  OMB  review;  Comment 
Request;  Pretesting  of  Office  of  Cancer 
Communications  Messages 

SUMMARY:  hi  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 


the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NTH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  This  proposed 
information  collection  was  previously 
published  in  Federal  Regiater  on  April 
4,  1997.  page  16168  and  allowed  60- 
days  for  public  comment.  No  public 
comments  were  received.  The  purpose 
of  this  notice  is  to  allow  an  additional 
30  days  for  public  comment.  The 
National  Institutes  of  Health  may  not 
conduct  or  sponsor,  and  the  respondent 
is  not  required  to  respond  to.  an 
information  collection  that  has  been 
extended,  revised,  or  implemented  on  or 
after  October  1.  1995.  unless  it  displays 
a  currently  valid  OMB  control  number. 

Proposed  Collection 

Title:  Pretesting  of  Office  of  Cancer 
Communications  Messages, 


Type  of  Information  Collection 
Request:  EXTENSION  (OMB«  0925- 
0046,  expires  8/31/97). 

Need  and  Use  of  Information 
Collection:  In  order  to  carry  out  NCI's 
legislative  mandate  to  educate  and 
disseminate  information  about  cancer 
prevention,  detection  diagnosis,  and 
treatment  to  a  wide  variety  of  audiences 
and  organizations  (e.g..  cancer  patients, 
their  families,  the  general  public,  health 
providers,  the  media,  voluntary  groups, 
scientific  and  medical  organizations), 
the  Office  of  Cancer  Communications 
(OCC)  needs  to  pretest  its 
communications  strategies,  concepts, 
and  messages  while  they  are  under 
development.  The  primary  purpose  of 
this  pretesting,  or  formative  evaluation, 
is  to  ensure  that  the  messages, 
communication  materials,  and 
information  services  created  by  OCC 
have  the  greatest  capacity  of  tjeing 
received,  understood,  and  accepted  by 
their  target  audiences.  By  utilizing 
appropriate  qualitative  and  quantitative 
methodologies,  OCC  is  able  to  (1) 
understand  characteristics  of  the 
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intended  target  audience — their 
attitudes,  beliefs,  and  behaviors — and 
use  this  information  in  the  development 
of  effective  communication  tools;  (2) 
produce  or  refine  messages  that  have  the 
greatest  potential  to  influence  target 
audience  attitudes  and  behavior  in  a 
positive  manner;  and  (3)  expend  limited 
program  resource  dollars  wisely  and 
effectively.  Frequency  of  Response:  On 
occasion.  Affected  public:  Individuals  or 
households;  Businesses  or  other  for 
profit:  Not-for-profit  institutions; 
Federal  Government;  State,  Local  or 
Tribal  Government.  Type  of 
Respondents:  Adult  cancer  patients; 
members  of  the  public;  health  care 
professionals;  organizational 
representatives.  The  annual  reporting 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  13,780;  Estimated 
Number  of  Responses  per  Respondent: 
1;  Average  Burden  Hours  Per  Response: 
.1458:  and  Estimated  Total  Annua] 
Burden  Hours  Requested:  2,010.  There 
are  not  Capital  Costs,  Operating  Costs 
and/or  Maintenance  Costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility:  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  vaUdity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Direct  Comments  to  ONfB 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the: 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  New 
Executive  Office  Building,  Room  10235, 
Washington,  D.C.  20503,  Attention: 
Desk  Officer  for  NIH.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  the  data  collection 
plans  and  instruments,  contact  Ellen 
Eisner.  Communications  Research 
Manager,  Health  Promotion  Branch, 
OCC,  NQ,  NIH,  Building  31,  Room 


10A03,  9000  Rockville  Pike,  Bethesda, 
MD  20892,  or  call  non-toll-free  number 
(301)  496-6667  or  E-mail  your  request, 
including  your  address  to 
EisnerE@occ.nci.nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  on  or  before  August  6,  1997. 

Dated:  June  30, 1997. 
Nancie  L.  Bliss, 
Project  Clearance  Liaison,  NO. 
[FR  Doc.  97-17621  Filed  7-J-97;  8:45  am]  . 

BILUNG  COO€  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 
National  Institutes  of  Health 

Notice  of  Meeting— "Beyond  Hunt 
Valley:  Research  on  Women's  Health 
for  the  21  St  Century" 

Notice  is  hereby  given  that  the  Office 
of  Research  on  Women's  Health,  Office 
of  the  Director,  National  Institutes  of 
Health,  will  convene  a  meeting  on  July 
21,  22,  and  23,  1997.  at  the  Hilton  Hotel. 
Santa  Fe,  New  Mexico.  The  purpose  of 
the  meeting  is  to  update  the  current 
biomedical  and  behavioral  research 
agenda  for  women's  health,  as  presented 
in  the  Report  of  the  National  Institutes 
of  Health:  Opportunities  for  Research  on 
Women's  Health,  a  publication  based  on 
a  conference  held  in  Hunt  Valley, 
Maryland,  September  1991. 

The  NIH/FAES  is  accredited  by  the 
Accreditation  Council  for  Continuing 
Medical  Education  to  sponsor 
continuing  medical  educations  for 
physiciems. 

The  NIH/FAES  designates  this 
educational  activity  for  a  maximum  of 
10  hours  in  category  1  credit  towards 
the  AMA  Physician's  Recognition 
Award.  Each  physician  should  claim 
only  those  hours  of  credit  that  he/she 
actually  spent  in  the  educational 
activity. 

The  first  day,  July  21,  will  be  devoted 
to  receiving  public  testimony  from  1:00 
p.m.  to  5:00  from  individuals  and 
individuals  representing  organizations 
interested  in  biomedical  and  behavioral 
research  on  women's  health  issues.  On 
July  22  and  23,  concurrent  working 
groups  will  discuss  women's  health 
research,  with  a  particular  focus  on 
differences  among  populations  of 
women  and  factors  that  contribute  to  the 
differences  in  health  status  and  health 
outcomes,  and  career  issues  for  special 
populations  of  women  scientists.  The 
schedule  for  July  22  is  8:00  a.m.  to  6:15 


p.m.  and  on  July  23  the  meeting  will 
end  at  approximately  2:00  p.m.  All 
sessions  of  the  meeting  are  open  to  the 
public. 

The  purpose  of  this  conference  is  to 
examine  the  differences  among 
populations  of  women  and  factors  that 
contribute  to  the  differences  in  health 
status  and  health  outcomes,  and  career 
issues  for  special  populations  of  women 
scientists.  In  addition,  strategies  based 
upon  the  research  which  can  result  in 
an  improved  health  status  for  all  women 
will  be  developed. 

Experts  in  fields  of  basic  and  clinical 
science,  practitioners  interested  in 
women's  health,  representatives  of 
scientific,  professional  and  women's 
health  organizations,  and  women's 
health  advocates  will  be  asked  to  assess 
the  current  status  of  research  in 
women's  health,  identify  gaps  in 
existing  knowledge,  and  recommend 
scientific  approaches  and  strategies  to 
take  advantage  of  promising 
opportunities  for  research  on  women's 
health. 

Opening  sessions  will  include  a 
presentation  on  health  differences 
among  the  different  populations  of 
women  and  the  implications  for 
research,  a  panel  regarding  the 
definitions  of  race,  culture,  and 
ethnicity,  and  a  panel  regarding  the 
impact  of  traditional  and  cultural  health 
practices  among  various  racial  and 
ethnic  subpopulations. 

The  Office  of  Research  on  Women's 
Health  invites  individuals  and 
individuals  representing  organizations 
with  an  interest  in  research  areas  related 
to  women's  health  to  provide  written 
and  oral  testimony  on  continuing  or 
emerging  gaps  in  knowledge  about 
women's  health  across  the  life  span; 
population  differences:  race,  culture, 
ethnicity  and  other  factors  and  their 
influence  on  women's  health:  women 
with  special  health  concerns: 
recommendations  for  future  research; 
and  career  issues  for  women  scientists 
and  how  to  overcome  barriers.  Due  to 
time  constraints,  only  one 
representative  frtim  each  organization 
may  present  oral  testimony,  with 
presentations  limited  to  10  minutes.  A 
letter  of  intent  to  present  such  testimony 
should  be  sent  by  interested  individuals 
and  organizations  to  Ms.  Maxine  Smith, 
Houston  Associates,  1010  Wayne 
Avenue,  Suite  1200,  Silver  Spring,  MD 
20910.  Presenters  should  send  three  (3) 
written  copies  of  their  testimony, 
including  a  brief  description  of  their 
organization,  to  the  above  address  no 
later  than  June  30, 1997.  The  date  of 
receipt  of  the  letter  will  establish  the 
order  of  presentations  at  the  July 
meeting. 
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Individuals  and  organizations  wishing 
to  provide  written  statements  only  may 
send  three  (3)  copies  of  their  statements 
to  the  above  address  by  June  30,  1997. 
All  written  testimony  will  be  made 
available  to  the  conferees  prior  to  the 
July  21  meeting  day.  Comments  and 
questions  related  to  the  July  meeting 
should  be  addressed  to  Ms.  Smith. 

This  meeting  is  the  third  of  three 
regional  public  hearings  and  scientific 
workshops  of  similar  design  to  be 
convened  by  the  Office  of  Research  on 
Women's  Health.  At  the  conclusion  of 
this  series  of  meetings,  the  Office  of 
Research  on  Women's  Health  will 
convene  a  national  meeting  to  address 
the  deliberations  and  recommendations 
bom  the  regional  public  hearings  and 
scientific  workshops  for  the  purpose  of 
developing  a  report  for  priorities  for 
research  on  women's  health  for  the  21st 
century. 

Dated:  June  26. 1997. 
Ruth  L.  Kirschstein, 

Deputy  Director.  NIH. 

[FR  Doc.  97-17616  Filed  7-3-97;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Cancer  Institute  Initial 
Review  Group: 

Agenda/purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  Subcommittee  Clinical 
Research  Studies. 

Date:  July  28-29.  1997. 

Time:  July  28 — 8:00  a.m.  to  5:00  p.m.;  July 
29 — 8:00  a.m.  to  5:00  p.m. 

Pyace;  DoubleTree  Hotel— Rockville,  1750 
Rockville  Pike,  Rockville.  Maryland  20852. 

Contact  Person:  Martin  H.  Goldrosen. 
Ph.D.,  Scientific  Review  Administrator, 
National  Cancer  Institute,  NIH,  6130 
Executive  Blvd..  Room  635C,  Bethesda.  Md 
20892;  Telephone:  301-496-7930. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b{c)(4)  and  552b(c)(6),  title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  profjerty  such  as 
patentable  material  and  f»ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  PROGRAM  NUMBERS: 


93.393,  Cancer  Cause  and  Prevention 
Research,  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower:  93.399. 
Cancer  Control) 

Dated:  June  30. 1997. 
LaVeme  Y.  Springfield, 
Committee  Management  Officer,  NIH. 
!FR  Doc.  97-17618  Filed  7-3-97;  8:45  am) 
BILUNG  CODE  41M-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Cancer  Institute  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Clinical  Oncology  Research 
Career  Development  Program. 

Date:  July  27-28,  1997. 

Time:  July  27 — 6:30  p.m.  to  Adjournment: 
July  28 — 8:00  a.m.  to  Adjournment. 

Place:  The  St.  James  Hotel,  950  24th  Street, 
N.W.,  Washington,  D.C.  20037. 

Contact  Person:  Mary  Bell,  Ph.D.,  Scientific 
Review  Administrator,  National  Cancer 
Institute.  NIH,  Executive  Plaza  North,  Room 
611A,  6130  Executive  Boulevard,  MSC  7410, 
Bethesda.  MD  20892-7410;  Telephone:  301/ 
496-7978. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C. 
Applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(CATALOG  OF  FEDERAL  DOMESTIC 
ASSISTANCE  PROGRAM  NUMBERS: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control) 

Dated:  June  30.  1997. 
LaVeme  Y.  Stringfieid. 

Committee  Management  Officer,  NIH. 
IFR  Doc.  97-17619  Filed  7-3-97;  8:45  am] 

BILUNG  COOC  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Purpose/ Agenda :  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  National  Institute  .in 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dates  of  Meeting:  }u\y  27-29.  1997. 

Time:  July  27,  7:00  p.m.  to  9:00  p.m.;  July 
28,  8:30  a.m.  to  recess;  July  29,  8:30  to 
adjournment. 

Place  of  Meeting:  Double  Tree  Hotel,  1750 
Rockville  Pike,  Rockville.  MD  20852. 

Contact  Person:  Jules  R  Selden,  V.M.D., 
Ph.D.,  600  Executive  Blvd.  Suite  409, 
Bethesda,  MD  20892-7003,  301-443-2670. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dates  of  Meeting:  Aiigust  4-6,  1997. 

Time:  August  4,  7:00  p.m.  to  9:00  p.m.: 
Augiist  5.  8:30  a.m.  to  recess:  August  6,  8:30 
a.m.  to  adjournment. 

Place  of  Meeting:  Radisson  Barcelo  Elxpress 
Hotel,  2121  P  Street  NW..  Washington,  DC 
20037. 

Contact  Person:  Jules  R.  Selden,  V.M.D., 
Ph.D.,  600  Executive  Blvd.  Suite  409, 
Bethesda.  MD  20892-7003.  301-443-2678. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  indi%'iduals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
p>ersonal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants; 
National  Institutes  of  Health) 

Dated:  June  26,  1997. 
LaVeme  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
(FR  Doa  97-17617  Filed  7-3-97;  8:45  am] 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  DiatMtes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meetings: 

Same  of  SEP:  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel. 

Date:  )uly  28. 1997. 

Time:  8:30  AM. 

Place:  Crystal  Gateway  Marriott  Hotel. 
1700  ieffereon  Davis  Highway,  Arlington. 
Virginia  22202. 

Contact  Person:  Ned  Feder.  M.D.,  ScientiBc 
Review  Administrator,  Review  Branch, 
NIDDK,  Natcher  Building,  Room  6as-25S, 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892-6600,  Phone:  (301)  594- 
8890. 

Purpose/ Agenda:  To  revi«w  and  evaltiate 
grant  applications. 

Name  of  SEP:  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel. 

Date:  July  31, 1997  to  August  2, 1997. 

Time:  7:30  PM. 

Place:  University  Inn.  4140  Roosevelt  Way, 
NE..  Seattle.  Washington  98105. 

Contact  Person:  Ned  Feder,  M.D.,  Scientific 
Review  Administrator,  Review  Branch, 
NIDDK.  Natcher  Building.  Room  6as-25S. 
National  Institutes  of  Health,  Bethesda, 
Maryland  20892-6600.  Phone:  (301)  594- 
8890. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  prof)erty  such  as 
ftatentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition:  and  Kidney  Diseases,  Urology 
and  Hematology  Research.  National  Institutes 
of  Health) 

Dated:  June  30,  1997. 
LaVerne  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
|FR  Doc.  97-17620  Filed  7-3-97;  8:45  am] 

BII.UNG  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  United  States  Code, 
Appendix  2).  notice  is  hereby  given  of 
the  following  meeting: 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communication 
Disorders  Special  Emphasis  Panel. 

Date;July  23,  1997. 

Time:  11.00  a.m.-1.00  p.m. 

Place:  6120  Executive  Blvd..  Bethesda.  MD 
20814  (telephone  conference  call). 

Contact  Person:  Melissa  Stick.  Ph.D., 
M.P.H.,  Scientific  Review  Administrator. 
NIDCD/DEA/SRB,  EPS  Room  400C.  6120 
Executive  Boulevard,  MSC  7180,  Bethesda 
MD  20892-7180,  301-496-8683. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications.  The  meeting  will  be 
closed  in  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5,  United  States  Code.  The  applications 
and/or  proposals  and  the  discussion  could 
reveal  confidential  trade  secrets  or 
coBimercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proptcsals.  the  discloeure 
of  which  could  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
FVogram  No.  93.173  Biological  Research 
Related  to  Deafness  and  Communication 
Disorders) 

Dated:  June  30,  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-17622  Filed  7-3-97;  8:45  am) 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Material  and  Child  Health 
R03  Grant  Review  (TELECONFERENCE). 

Date:  July  9.  1997. 

Time:  12:30  p.m.  (EST) — adjournment. 

Place:  6100  Executive  Boulevard,  6100 
Building — Room  5E01,  Rockville.  Maryland 
20852. 


Contact  person:  Gopal  Bhatnagar.  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01,  Rockville,  Maryland  20852; 
Telephone:  301-496-1485. 

Purpose:  To  evaluate  and  review  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health] 

Dated:  June  30,  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-17623  Filed  7-3-97;  8:45  am) 
MLUNQ  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Dodiet  No.  FR-42S5-rM>1] 

Notice  of  Sale  of  HUO-Held  Multifamily 
Mortgage  Loans 

agency:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
action:  Notice  of  Sale  of  Health  Care 
Mortgage  Notes. 

SUMMARY:  This  notice  announces  the 
Department's  intention  to  sell 
approximately  32  health  care  related 
unsubsidized  mortgage  loans  (Mortgage 
Loans),  without  Federal  Housing 
Administration  (FHA)  insurance.  The 
loans  are  located  throughout  the  United 
States  and  have  an  aggregate  unpaid 
principal  balance  exceeding  $123 
million.  The  majority  of  the  mortgages 
are  classified  as  subperforming  or 
nonperforming.  There  are  no  subsidized 
mortgages  in  this  sale.  The  Mortgage 
Loans  will  be  offered  for  sale  on  a  whole 
loan  basis,  in  a  competitive  sealed  bid 
auction  (the  "Sale").  FHA  will  assign  its 
interest  in  each  mortgage  loan  to  the 
successful  bidder  unless  the  succes»ful 
bidder  is  the  mortgagor  and  requests 
FHA  to  release  the  mortgage  loan  rather 
than  assign  its  interest.  This  notice 
describes  the  bidding  process  for  these 
Mortgage  Loans.  The  Mortgage  Loans 
will  be  offered  for  sale  only  to  qualified 
bidders. 


iRinfl 
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DATES:  Bidders'  Information  Packages 
("BIP")  have  been  available  to  qualified 
bidders  since  May  29,  1997.  Bidding  is 
expected  to  take  place  on  July  8-9. 
1997,  and  closing  is  expected  to  take 
place  from  July  21 ,  1997  to  August  29, 
1997. 

ADDRESSES  AND  CONTACTS:  Bidders' 
Information  Packages  have  been 
available  from  FHA's  Financial  Advisor. 
Cushman  &  Wakefield  on  or  about  May 
29,  1997.  Bidders'  Information  Packages 
and  information  about  individual 
Mortgage  Loans  (Bid  Materials)  will  be 
made  available  only  to  parties  who 
complete  a  Confidentiality  Agreement, 
Bidder  Qualification  Statement,  BIP 
Order  Form,  and  are  deemed  qualified 
bidders.  To  obtain  a  Bidders' 
Information  Package,  contact  John  G. 
Howley  at  Cushman  &  Wakefield,  1875 
Eye  Street,  NW,  Suite  700,  Washington, 
DC  20006,  Telephone  Number  202-467- 
0600/Fax  Niunber,  202-293-9049. 
Bidders'  Information  Packages  will  be 
forwarded  by  regular  mail  to  bidders 
determined  to  be  qualified  unless  a 
party  makes  special  arrangements  to 
receive  the  information  through  one  day 
delivery  by  specifying  such  on  the  BIP 
Order  Form. 

Asset  Review  Files  for  all  the 
Mortgage  Loans  have  been  available  for 
review  by  qualified  bidders  since  June 
2,  1997  at  the  due  diligence  facility  with 
HUD's  due  diligence  contractor, 
Gardiner,  Kamya  &  Associates.  The 
fiacility  is  located  at  1500  K  Street  NW., 
Suite  225,  Washington,  DC  20005.  The 
facility  will  close  on  or  about  July  7, 
1997.  The  facility  will  be  open  to 
qualified  bidders  between  the  hours  of 
9:00  a.m.  and  6:00  p.m.,  EDT,  Monday 
through  Friday.  Access  to  the  facility 
can  be  arranged  by  contacting  Wayne 
Thornton,  at  Gardiner,  Kemiya  & 
Associates,  at  (202)  783-2383.  Asset 
review  files  may  also  be  ordered  from 
Gardiner,  Kamya  &  Associates  and  sent 
to  qualified  bidders  in  the  manner 
described  in  the  Bidders'  Information 
Package.  No  effort  has  been  made  to 
verify  the  accuracy  or  completeness  of 
any  information  or  items  that  might  be 
found  in  such  documents.  HUD,  FHA, 
its  employees,  its  financial  advisor  and 
subcontractors  make  no  representation 
or  warranties  as  to  the  accuracy  or 
completeness  of  such  information. 
Bidders  are  strongly  advised  to  conduct 
their  own  due  diligence. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Mitchell,  Acting  Director,  Special 
Projects  Division,  Office  of  Multifamily 
Asset  Management  and  Disposition, 
Room  6160,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410;  telephone 


(202)  708-3730  Ext.  2691.  Hearing  or 
speech-impaired  individuals  may  call 
(202)  708-4594  (TTY).  These  are  not 
toll-free  numbers. 

SUPPLEMENTARY  INFORMATION: 

Status  of  Mortgage  Loans 

FHA  is  selling  approximately  32 
health  care  related  mortgage  loans  with 
an  aggregate  unpaid  principal  balance 
(UPB)  exceeding  $123  million.  The 
Mortgage  Loans  encumber  properties 
located  in  1 7  states  throughout  the 
United  States,  which  include:  Alabama, 
Arizona,  California,  Illinois,  Indiana, 
Massachusetts,  Maryland,  Michigan, 
North  Carolina,  New  Jersey.  New  York. 
Oklahoma,  Pennsylvania.  Rhode  Island, 
Termessee,  Texas  and  Wisconsin.  A 
listing  of  the  specific  properties 
involved  in  the  Sale  will  be  included  in 
the  Bidders'  Information  Package. 

The  majority  of  the  Mortgage  Loans 
are  classified  as  subperforming  or 
nonperforming  because  they  had  been 
delinquent  at  least  once  within  the  1 2 
months  preceding  May  1,  1997.  Certain 
Mortgage  Loans  are  subject  to 
provisional  workout  agreements.  The 
collateral  securing  these  loans  is 
composed  of  nursing  homes  facilities, 
congregate  care  retirement  facilities  and 
a  rehabilitation  and  specialty  care 
facility. 

The  Bidding  Process 

General 

The  Department  will  offer  qualified 
bidders  an  opportunity  to  bid 
competitively  on  the  Mortgage  Loans. 
The  bidding  will  be  done  through  a 
sealed  bid  auction  process.  Bidders  will 
be  afforded  the  opportunity  to  bid  on 
one  or  all  of  the  Mortgage  Loans  as  well 
as  on  any  combination  of  Mortgage 
Loans,  i.e..  bidders  may  create  their  own 
pools  by  combining  2  or  more  Mortgage 
Loans  and  submit  bids  on  such  basis. 
Each  bidder  shall  be  permitted  to 
submit  multiple  bids.  However,  bidders 
may  bid  on  no  more  than  20  pools  of 
Mortgage  Loans.  In  addition,  a  bidder 
will  be  permitted  to  establish  a  floor  for 
the  minimum  aggregate  Unpaid 
Principal  Balance  of  individual 
mortgages  that  it  is  willing  to  purchase 
and/or  to  establish  a  ceiling  by  limiting 
the  multiple  bids  which  may  be 
accepted  by  HUD  to  a  specific  aggregate 
dollar  amount.  Except  as  set  forth  in  the 
Loan  Sale  Agreement,  the  successful 
bidders  will  be  notified  within  three 
business  days  after  the  Bid  Date  (Award 
Date).  The  winning  bids  will  be 
determined  through  the  use  of  an 
optimization  model,  created  by  Lucent 
Technologies,  which  evaluates 
conforming  bids  and  selects  those  bids 


which  maximize  the  gross  loan  sales 
proceeds  to  FHA.  FHA  reserves  the  right 
to  accept  or  reject  any  or  all  bids,  or 
withdraw  any  or  all  assets  from  the 
offering  at  its  sole  and  absolute 
discretion. 

Bidders'  Information  Package 

The  Bidders'  Information  Package 
describes  in  detail  the  procedures  for 
participating  in  the  Sale  and  includes 
bid  forms,  a  Loan  Sale  Agreement,  and 
certain  information  concerning  each  of 
the  Mortgage  Loans,  such  as  the  unpaid 
principal  balance  and  interest  rate.  Also 
included  in  the  Bidders'  Information 
Package  is  a  computer  diskette  with 
general  portfolio  information  and 
selected  data  fields  related  to  each 
Mortgage  Loan. 

The  Department  wrill  distribute  the 
Bidders'  Information  Packages  for  a 
period  of  approximately  6  weeks  prior 
to  the  date  that  bids  are  due  (Bid  Date). 
The  Bidders'  Information  Packages  have 
been  available  since  May  29,  1997.  The 
Bidders'  Information  Package  may  be 
supplemented  from  time  to  time  prior  to 
the  Bid  Date.  Interested  parties  may 
request  a  Bidders'  Information  Package 
as  described  above. 

Bid  Dates 

We  expect  the  bidding  to  take  place 
on  July  8-9,  1997. 

Deposits 

Bidders  must  include  a  5  percent 
Initial  Deposit,  to  be  submitted  in 
accordance  with  instructions  in  the 
Bidders  Information  Package.  If  a  bidder 
submits  multiple  bids,  the  Initial 
Deposit  will  be  limited  to  5  percent  of 
the  bidder's  single  largest  bid  amount. 
An  additional  deposit  (Final  Deposit) 
will  be  required  from  each  successful 
bidder  within  2  business  days  after  the 
Award  Date.  The  Final  Deposit  when 
added  to  the  Initial  Deposit  must  total 
10  percent  of  the  bidder's  successful 
bids.  More  specifically,  if  a  bidder 
submits  multiple  individual  bids,  the 
Final  Deposit  when  added  to  the  Initial 
Deposit  must  total  10  percent  of  the 
aggregate  unpaid  principal  of  all  of  the 
bidder's  successful  bids.  Similarly,  if  a 
bidder  submits  a  pool  bid  or  multiple 
pool  bids,  the  Final  Deposit  must  total 
10  percent  of  the  aggregate  unpaid 
principal  of  all  of  the  bidder's 
successful  pool  bids. 

Timeliness  and  Confonnity  of  Bids  and 
Deposits 

Each  bidder  assumes  all  risks  of  loss 
relating  to  its  ow^n  bidding  mistakes  and 
its  failure  to  deliver,  or  cause  to  be 
delivered,  on  a  timely  basis  and  in  the 
manner  specified  by  the  department, 
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each  bid  form,  deposit  and  loan  sale 
agreement  required  to  be  submitted  by 
the  bidder. 

Ties  for  High  Bidder 

In  the  event  there  is  a  tie  for  a  high 
bid.  the  Department,  through  its 
Financial  Advisor,  will  contact  the 
parties  with  the  tie  bid  and  afford  each 
of  them  an  opportunity  to  offer  a  best 
and  final  bid.  The  successful  bidder  will 
be  the  one  with  the  highest  bid.  If  a  tie 
continues  after  the  best  and  final  offers 
are  submitted  or  the  bidders  do  not 
respond,  or  do  not  respond  within  the 
time  period  established  by  the 
Department,  the  successful  bidder  will 
be  determined  by  lottery. 
Notwithstanding  the  above,  the 
Department  reserves  the  right  to 
withdraw  any  Mortgage  Loan(s)  subject 
to  a  tie  bid. 

Closing 

The  Department  will  assign  its 
interest  in  a  Mortgage  Loan  to  a 
successful  bidder  at  the  closing,  which 
is  expected  to  occur  no  later  than 
.\ugust  29,  1997.  If  the  successful  bidder 
fails  to  abide  by  the  terms  of  the  Loan 
Sale  Agreement,  including  paying  the 
Department  any  remaining  sums  due 
pursuant  to  the  Loan  Sale  Agreement 
and  closing  on  an  agreed  upon  date 
within  the  time  period  provided  by  the 
Loan  Sale  Agreement,  the  Department 
shall  retain  as  liquidated  damages  the 
Initial  and  Final  Deposit  (plus  accrued 
interest)  from  the  successful  bidder. 

Note.  These  are  expected  to  be  the  essential 
term."!  of  the  Sale,  but  are  subject  to  change. 
Infonnation  regarding  any  such  changes 
along  with  any  other  supplements  to  the 
Bidders'  Information  Package  will  be  made 
available  to  parties  who  request  and  obtain 
a  Bidders'  Information  Package.  The  Loan 
Sale  Agreement,  which  is  included  in  the 
Bidders  Information  Package,  provides 
additional  details.  To  ensure  a  competitive 
bidding  process,  the  terms  of  sale  are  not 
subject  to  negotiation. 

Quali6cation  of  Bidders/Ineligible 
Bidders 

Qualified  bidders,  who  are  interested 
parties  who  have  such  knowledge  and 
experience  in  financial  and  business 
matters  so  as  to  be  capable  of  evaluating 
the  merits  and  risks  of  acquiring  the 
Mortgage  Loans,  and  who  are  not 
otherwise  ineligible  to  bid  (as  described 
below),  may  bid  on  the  Mortgage  Loans. 

The  following  individuals  and  entities 
(either  alone  or  in  combination  with 
others)  are  ineligible  to  bid  on  any  one 
or  combination  of  the  Mortgage  Loans 
included  in  the  Sale: 

(1)  Any  individual  or  entity  debarred 
from  doing  business  with  the 


Department  piu^uant  to  Title  24  of  the 
Code  of  Federal  Regulations,  part  24; 

(2)  Any  employee  of  the  Department, 
any  member  of  any  such  employee's 
household,  and  any  entity  controlled  by 
any  such  employee  or  member  of  such 
an  employee's  household; 

(3)  Any  individual  or  entity  that 
employs  or  uses  the  services  of  an 
employee  of  the  Department  (other  than 
in  such  employee's  official  capacity) 
either:  (a)  who  is  involved  in  the  Sale, 
or  (b)  to  assist  in  the  preparation  of  a  bid 
for  the  Mortgage  Loans; 

(4)  Any  contractor,  subcontractor, 
advisor  or  consultant  (including  any 
agent  of  the  foregoing)  who  performed 
services  for  or  on  behalf  of  the 
Department  in  connection  with  the  Sale, 
or  any  affiliate  of  any  such  contractor, 
subcontractor,  advisor,  consultant  or 
agent: 

(5)  Any  individual  that  was  a 
principal  or  employee  of  any  entity  or 
individual  described  in  paragraph  (4) 
above  at  any  time  during  which  the 
entity  or  individual  performed  services 
for  or  on  behalf  of  the  Department  in 
connection  with  the  Sale; 

(6)  Any  individual  or  entity  that  uses 
the  services  of  any  person  described  in 
paragraph  (5)  above  in  preparing  its  bid 
on  any  Mortgage  Loan(s). 

Furthermore,  any  entity  or  individual 
that  served  as  a  loan  servicer  or 
performed  other  services  for  or  on 
behalf  of  the  Department  at  any  time 
during  the  2 -year  period  prior  to  May 
31, 1997  with  respect  to  any  Mortgage 
Loan  included  in  the  Sale  is  ineligible 
to  bid  on  such  Mortgage  Loan.  The 
following  also  are  ineligible  to  bid  on 
such  Mortgage  Loan:  (a)  any  affiliate  or 
principal  of  such  entity  or  individual 
described  in  the  sentence  above,  (b)  any 
employee  or  subcontractor  of  such 
entity  or  individual  during  that  2-year 
period,  or  (c)  any  entity  or  individual 
that  employs  or  uses  the  services  of  any 
other  entity  or  individual  described  in 
this  paragraph  in  preparing  its  bid  on 
such  Mortgage  Loan. 

Due  Diligence  Facility 

During  the  5-week  period  prior  to  the 
Bid  Date,  the  due  diligence  facility  will 
be  open  to  prospective  qualified 
bidders,  at  which  the  Department  will 
provide  information  such  as 
environmental  and  title  reports  and 
market  data.  The  address  of  the  facility 
is  specified  above.  The  Department 
reserves  the  right  to  charge  a  reasonable 
fee  to  recover  its  costs  in  duplicating 
and  forwarding  any  infonnation 
requested  by  an  interested  party,  as  well 
as  an  access  fee  to  the  due  diligence 
facility,  which  will  he  credited  to  the 
purchase  of  any  Asset  Review  Files. 


Application  of  Replacement  Reserve 
and  Certain  Escrows 

If  a  Mortgage  Loan  is  delinquent  at  the 
time  of  the  Sale,  to  the  extent  the 
Department  determines  it  is  permissible, 
the  Department  will  apply  funds  in  the 
replacement  reserve  and  miscellaneous 
escrow  accounts  to  the  amount  due  to 
the  Department  under  the  Mortgage 
Loan.  Any  remaining  balances  in  the 
replacement  reserve  and  any  escrow 
accounts  will  be  transferred  to  the  new 
mortgagee.  If  a  Mortgage  Loan  is  current 
at  the  time  of  closing,  the  funds  in  the 
replacement  reserve  account  will  be 
returned  to  the  mortgagor  in  accordance 
with  such  terms  and  conditions  as  may 
be  established  by  the  Department. 

FHA  Reservation  of  Rights 

The  Department  reserves  the  right  to 
withdraw  Mortgage  Loans  from  the  Sale 
and  to  terminate  the  Sale  at  any  time, 
for  any  reason  and  without  liability, 
prior  to  the  Award  Date,  without 
prejudice  to  its  right  to  include  any 
withdrawn  Mortgage  Loan  in  a  future 
sale. 

The  Department  also  reserves  the 
right  to  reject  any  and  all  bids,  in  its  sole 
discretion,  for  any  reason,  and  without 
liability. 

The  Department  reserves  the  right  to 
include  in  the  Sale  additional  Mortgage 
Loans. 

Mortgage  Loan  Sale  Policy 

Almost  all  of  the  Mortgage  Loans  are 
nonperforming  or  subperforming.  All  of 
the  Mortgage  Loans  are  unsubsidized, 
and  there  is  no  project-based  Section  8 
assistance  on  any  of  the  projects. 
Therefore,  the  Department  has 
determined,  pursuant  to  regulations 
governing  FHA  mortgage  loan  sales, 
published  at  24  CFR  Part  290,  Subpart 
B  (Mortgage  Sale  Regulations),  that  the 
Mortgage  Loans  will  be  sold  without 
FHA  insurance.  The  Mortgage  Sale 
Regulations  provide  for  the  exclusion  of 
delinquent  unsubsidized  mortgages 
from  sales  where  it  appears  that  (1) 
foreclosure  appears  unavoidable,  and  (2) 
the  project  is  occupied  by  very  low- 
income  tenants  who  are  not  receiving 
housing  assistance  and  would  be  likely 
to  pay  rent  in  excess  of  30  percent  of 
their  adjusted  monthly  income  if  the 
mortgage  were  to  be  sold  and  foreclosed 
(24  CFR  290.35(b)).  The  Department's 
interpretation  of  this  provision  is  set 
forth  in  the  preamble  to  the  February  6, 
1996  interim  rule  (61  FR  4580-81).  The 
Department  has  made  an  administrative 
determination  that  the  Mortgage  Loans 
do  not  meet  the  criteria  for  exclusion.  If 
the  Department  determines  that  any 
Mortgage  Loans  meet  such  criteria,  they 
will  be  removed  from  this  Sale. 
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The  Department  selected  a 
competitive  auction  as  the  method  to 
sell  the  Mortgage  Loans  in  accordance 
with  the  requirements  of  the  Mortgage 
Sale  Regulations  [e.g..  24  CFR  290.30). 
This  method  of  sale  optimizes  the 
Department's  return  on  the  sale  of  these 
Mortgage  Loans,  affords  the  greatest 
opportunity  for  all  qualified  bidders  to 
bid  on  the  Mortgage  Loans,  and 
provides  the  quickest  and  most  efficient 
vehicle  for  the  Department  to  dispose  of 
the  Mortgage  Loans. 

Freedom  of  Information  Requests 

The  Department  has  approved  a 
policy  for  responding  to  Freedom  of 
Information  Act  requests  for  information 
on  the  Department's  multifamily 
mortgage  loan  sales.  The  purpose  of  this 
policy  is  to  clarify  for  the  public  and 
potential  purchasers  the  types  of  sales 
information  that  will  be  disclosed  in 
connection  with  the  Department's 
multifamily  mortgage  sales  program. 
The  policy  strikes  a  balance  between  the 
Department's  policy  of  disclosing  as 
much  information  as  possible  to  the 
public  and  its  interest  in  minimizing  the 
harm  premature  release  of  this 
information  will  have  upon  bidders,  and 
the  harm  that  release  of  sensitive  and 
confidential  financial  information 
would  have  on  the  effectiveness  of 
HUD's  loan  sale  programs,  and  thus,  on 
the  American  taxpayer. 

Given  the  foregoing,  the  Department's 
policy  with  respect  to  Freedom  of 
Information  Act  requests  is  summarized 
as  follows: 

(i)  The  Department  has  determined 
that  after  the  Award  Date  it  will  disclose 
the  aggregate  niunber  of  bidders  and  the 
aggregate  proceeds  the  Department 
expects  from  the  Sale,  as  well  as  the  bid 
information  materials  that  the 
Department  provided  to  the  bidders 
(provided  they  are  not  subject  to  a 
privacy  or  confidentiality  exemption). 

(ii)  After  all  sales  are  closed  the 
Department  will  release:  (a)  a  list  of  all 
who  received  bid  materials,  (b)  a  list  of 
all  bidders,  (c)  a  list  of  all  winning 
bidders,  and  (d)  the  aggregate  amount 
paid  for  each  successful  bid  on  multiple 
mortgage  loans  (whether  bid  as  a  pool 
or  otherwise). 

(iii)  No  earlier  than  one  year  after  all 
of  the  sales  are  closed,  the  Department 
will  disclose  individual  wiiming 
mortgage  loan  bid  prices. 

Scope  of  Notice 

This  notice  applies  to  the  Sale  of 
Health  Care  Mortgage  Notes,  and  does 
not  establish  the  Department's  policy  for 
the  sale  of  any  other  mortgage  loans. 


Dated:  July  1,  1997. 
Stephanie  A.  Smith, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner, 
(FR  Doc.  97-17673  Filed  7-1-97;  4:29  pm] 
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INTER-AMERICAN  FOUNDATION 

Sunshine  Act  Meeting;  Inter-American 
Foundation  Board  Meeting 

TIME  AND  DATE:  July  17.  1997;  11:30 

a.m.-3:30  p.m. 

PUkCE:  901  N.  Stuart  Street.  Tenth  Floor, 

Arlington,  Virginia  22203. 

STATUS:  Open  Session. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  the  Minutes  of  the 
October  28,  1996,  Meeting  of  the 
Board  of  Directors 

2.  President's  Report 

3.  Audit  Committee  Report 

4.  Report  on  the  Foundation's  Strategic 
Plan 

5.  Report  on  the  Grassroots 
Development  Framework. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Adolfo  A.  Franco,  Secretary  to  the  Board 
of  Directors,  (703)  841-3894. 

Dated:  July  2,  1997. 
Adolfo  A.  Franco, 

Sunshine  Act  Officer. 

|FR  Doc.  97-17689  Filed  7-1-97;  4:58  pm] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(CA-330-1 220-001 

Notice  of  Intent  (NOI)  to  do  an 
Environmental  Assessment  and 
Proposed  King  Range  Plan 
Amendment  for  the  King  Range 
National  Conservation  Area 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Intent. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Land  Management 
(BLM)  intends  to  write  an 
Environmental  Assessment  which 
proposes  to  amend  the  existing  King 
Range  Management  Program.  The  plan 
amendment  will  address  the  closure  of 
3.5  miles  of  the  King  Range  beach  from 
Telegraph  Creek  (Sec.  4,  T.5S..  R.lE.)  to 
Gitchell  Creek  (Sec.  29,  T.4S.,  R.lE.)  to 
OfT-Highway-Vehicle  (OHV)  use.  The 
purpose  of  the  closure  is  to  protect 
natural  and  cultural  resource  values  and 
prevent  conflicts  between  vehicular  and 


non-vehicular  recreation  uses. 
Presently,  the  entire  coastline  from  the 
Mouth  of  the  Mattole  River  to  Black 
Sands  Beach  is  managed  as  an  unroaded 
area,  with  the  exception  of  private  land 
inholder  access  at  Spanish  Flat  and  the 
Black  Sands  Beach  vehicle  corridor.  It  is 
BLM's  intent  that  the  entire  west  slope 
of  the  King  Range  be  managed  for  non- 
motorized,  primitive  recreation 
activities. 

COMMENT  PERIOD:  The  BLM  is  requesting 
comments  concerning  this  Notice  of 
Intent.  The  comment  period  will  be 
open  imtil  August  21,  1997.  Public 
comments  must  be  in  writing  and 
mailed  to  the  below  address 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Assessment  is  being 
prepared  in  accordance  with  the 
requirements  set  forth  in  the  Code  of 
Federal  Regulations  (43  CFR  1610.5-5) 
to  amend  the  King  Range  Management 
Program. 

The  Environmental  Assessment  will 
focus  on  the  issues  and  concerns 
associated  with  OHV  use  within  the 
beach  corridor  and  the  efforts  of  BLM  to 
provide  opportunities  for  both 
motorized  and  non-motorized  user 
groups. 

From  the  beginning  of  the  King  Range 
National  Conservation  Area  (KRNCA) 
planning  process  in  the  early  1970s, 
conflicts  occurred  regarding  off-highway 
vehicle  (OHV)  use  of  the  beach  corridor. 
During  the  initial  scoping  process, 
hikers  and  some  conservation  groups 
strongly  favored  closure  to  vehicle 
travel  of  the  entire  beach  while  OHV 
groups  felt  closures  were  unwarranted 
and  discriminatory.  The  BLM's  response 
in  the  1974  management  program  was  to 
zone  the  beach  into  mechanical  and 
non-mechanical  use  areas. 

Based  on  the  above  1974  plaiming 
guidance,  the  1988  Final  EIS  for 
Wilderness  Recommendations  for  the 
King  Range  Wilderness  Study  Area,  and 
the  1992  KRNCA  Visitor  Services  Plan, 
BLM  OHV  management  efforts  in  the 
Black  Sands  Beach  to  Gitchell  Creek 
beach  corridor  have  continually  focused 
on  trying  to  provide  opportunities  for 
both  motorized  and  non-motorized  use 
groups.  However,  efforts  to  minimize 
conflicts  by  providing  public 
information,  and  zoning  use  areas  for 
motorized  &  non-motorized  activities 
have  only  met  with  limited  success. 
Actions  have  also  met  with  limited 
success  in  reducing  illegal  OHV  access 
beyond  Gitchell  Creek  into  the  closed 
area  because  of  the  difficulties  of 
monitoring  and  enforcing  a  closure  in  a 
backcountry  location  lacking  nattiral 
barriers  to  vehicle  access.  Non- 
motorized  recreation  use  has  also 
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increased  over  the  past  several  years 
within  this  portion  of  the  KRNCA. 

It  is  BLM's  intent  to  manage  the  west 
slope  of  the  KRNCA,  from  the  Mouth  of 
the  Mattole  River  to  Black  Sands  Beach, 
as  one  of  California's  last  primitive 
unroaded  areas,  with  the  absence  of 
motorized  vehicles. 

FOR  MOfK  INFORMATION  CONTACT:  Lynda 
(.  Roush,  Areata  Resource  Area 
Manager.  1695  Heindon  Road.  Areata. 
CA  95521.  phone  (707)  825-2300. 
LyiMia  |.  RmmIi. 
Areata  Area  Manager 
[FR  Doc.  97-15805  Filed  7-3-97;  8:45  ami 
I  CODE  431(M0-P 


DEPARTMENT  OF  THE  l^frERIOR 


of  Land  Management 

fCA-0e»-1 220-00] 

intent  To  Conduct  Public  Scoping 
Meetings 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
Needles  Resource  Area  office  is 
conducting  a  cooperative  planning  effort 
focused  on  Off-Highway  Vehicle  (OHV) 
and  recreation  use  in  the  southeastern 
portion  of  Chemehuevi  Valley  in 
California.  An  activity  level 
management  plan  will  be  developed  to 
address  the  management  options.  Public 
scoping  is  initiated  with  publication  of 
this  notice  and  will  continue  until 
August  10,  1997,  Public  scoping 
workshops  will  be  held  to  identify 
issues  and  concerns  involving  OHV  use. 
other  recreation  activities,  cultural 
resources  and  encourage  and  facilitate 
public  participation  in  the  planning 
process. 

DATES:  The  public  scoping  workshops 
are  scheduled  as  follows: 
July  11,  1997,  7  p.m.  at  Needles  Council 
Chambers,  1111  Bailey  Ave.,  Needles, 
CA. 
Jidy  12,  1997,  10  a.m.  at  Friendship 
Hall.  148808  Havasu  Lake  Rd., 
Havasu  Lake,  CA. 
ADDRESSES:  Send  your  comments  to  the 
Bureau  of  Land  Management,  Needles 
Resource  Area.  Attn;  Lesly  Smith,  101 
W  Spikes  Rd  .  Needles,  CA  92363. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lesly  Smith  at  (760)  32&-7031. 
SUPPLEMENTARY  INFORMATION:  The 
planning  effort  is  a  component  of  the 
Northern  and  Eastern  Colorado  Desert 
Coordinated  Management  Plan  (NECO 
Plan).  The  Activity  Level  Plan  will  set 


the  standard  for  managing  Off-Highway 
Vehicle  (OHV)  use  within  the  planning 
area. 

The  planning  effort  will  focus  on 
OHV  use  in  the  southeastern 
Chemehuevi  Valley,  California.  The 
88,000±  acre  planning  area  will  include 
public,  state,  private,  and  tribal  lands. 
The  northern  boundary  is  defined  by  the 
Metropolitan  Water  District  of  Southern 
California  powerline  road  and  the 
Chemehuevi  Moimtains  Wilderness 
boundary.  The  western  boundary  is 
defined  by  U.S.  Highway  95.  The 
southern  boundary  is  defined  by  an 
unmaintained  dirt  road  (East  Mojave 
Heritage  Trail)  and  the  Whipple 
Mountain  Wilderness  boundary.  The 
eastern  boundary  is  the  Colorado  River 
and  the  Chemehuevi  Indian 
Reservation.  The  planning  area  lies 
within  San  Bernardino  County. 
G«orge  R.  Meckfesset. 
Acting  Area  Manager. 
(FR  Doc.  97-17611  Filed  7-3-97;  8:45  am) 

BIUJNQ  COOe  4310-W-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CA-350-1020-00] 

Notice  of  Resource  Advisory  Council 
Meeting 

AGENCY:  Bureau  of  Land  Management. 
Susanville  Resource  Advisory  Council, 
Susanville,  California. 

ACTION:  Notice  of  Meeting. 

SUMMARY:  The  U.  S.  Bureau  of  Land 
Management's  Susanville  Resource 
Advisory  Council  will  meet  Monday. 
August  4,  1997,  at  the  BLM's  Alturas 
Resource  Area  Office,  708  West  12th 
Street,  Alturas.  CA. 

SUPPLEMENTARY  INFORMATION:  The 

meeting  begins  at  9  a.m.  in  the 
conference  room  of  the  BLM  office. 
Members  will  depart  for  a  brief 
rangelands  field  tour,  then  return  to  the 
office  to  review  and  comment  on  the 
BLM-Califomia's  Draft  Environmental 
Impact  Statement  on  Standards  for 
Healthy  Rangelands  and  Guidelines  for 
Livestock  Grazing.  The  council  will  also 
discuss  a  proposal  to  designate  a  Black 
Rock/High  Rock  National  Conservation 
Area  in  parts  of  the  Black  Rock  Desert 
and  High  Rock  Canyon  in  northwestern 
Nevada.  The  meeting  is  open  to  the 
public,  and  public  comments  will  be 
taken  at  1  p.m.  Depending  on  the 
number  of  persons  wishing  to  speak,  a 
time  limit  may  be  established. 


FOR  FURTHER  INFORMATION:  Contact  Jeff 

Fontana.  public  affairs  officer,  (916) 

257-5381. 

Linda  D.  Hansen. 

Area  Manager. 

(FR  Doc.  97-17563  Filed  7-3-97;  8:45  am) 

BILUNG  COOE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-030-87-1 220-00] 

Exceptions  to  the  BLM  Nevada 
Statewide  Occupancy  Stay  Limitations 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  Carson  City  District, 

site  specific  exceptions  to  the  BLM 

Nevada,  Statewide  Occupancy  Stay 

Limitations. 

SUMMARY:  BLM  Nevada  Statewide 
Occupancy  Stay  Limitations  published 
as  FR  Doc.  93-24399  apply  with  the 
following  site  specific  rules  and 
exceptions: 

Camping  or  campfires  are  not  - 
permitted  at: 

Mt  Diablo  Meridian,  Nevada 

Hangman 's  Bridge  Launch  Area,  East  Fork  of 
the  Carson  River 

T.  10N..R.  20  E.. 
Sec.  27:  NW'A  NEV«. 

Grimes  Point/Hidden  Cave,  Archaeological 
Area 

T.  18N.,R.  30  E.. 
Sec.  15:  WV2NEV4.  EV2NWV4. 
Sec.  20:  S  SWV4.  SEV«. 
Sec.  21:  SWV«NEV4.  SV2NWV4,  S»A, 
Sec.  29:  NV2. 

Steamboat  ACEC 

T.  18N..R.  20  E.. 
Sec.  28:  SWV4SWV4. 
Sec.  33:  NE'ANW'A. 

Cold  Springs  Historic  Site 

T.  18N.,R.  37  E., 

Sec.  30:  NEV4SEV4.  SWV4SEV4. 

WV2SEV4SEV4. 
Sec.  33:  SV2NWV«.  SWV4NEV4NWV4, 

SEV4NWV4NWV4. 

Carson  River,  Carson  City  Urban  Area 

T.  15N..R.  20E.. 
Sec.  11:  SEV4. 
Sec.  14:  E^h. 

Prison  Hill  Recreation  Area 

T.14N.,R.  20E.. 

Sec.  2:  WV2  Lot  2  of  NW'A, 

Sec.  3:  Lots  1  and  2  of  NEV*.  Lots  1  and 

2  of  NWV4.  NV2SWV4.  NWV4SEV4, 
Sec.  4:  E'/z  Lot  1  of  NE'A,  EV2  Lot  2  of 
NE'/4,  NEV4SEV4, 
T.  15N.,  R.  20E.. 

Sec.  21:  SEV4NEV4.  EV2SEV4. 
Sec.  22:  SW'aNW'A.  WV2SWV4, 
SEV4SWV4, 
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Sec.  27:  WV2.  WVfeSE'A.  SEV4SEV4. 
Sec.  28:  Lots  27.  28.  32-37,  41-43. 

EV2NEV4.  SWV4NEV4.  NEV4SWV4. 

NV2SEV4.  NEV4SWV4SEV4.  SE'A.SE'A. 
Sec.  33:  EV2EV2. 
Sec.  34:  All 
Sec.  35:  WV2W1/2. 

Lands  Within  Carson  City 

T.  15N..R.  20E.,(MDM). 

Sec.  1.11,12.13:  WV2. 

Sec.  14:  Sec.  24:  Y/^/z, 

Sec.  23, 

Sec.  25:  W'/i, 

Sec.  26,  ■ 

Sec.  35. 

Sec.  36:  W'/i. 
T.  14N.,R.  20E.. 

Sec.  1,2.5-12. 

And  lands  acquired  by  BLM  within  the 
Carson  City  urban  interfece  joint  land  use 
planning  area. 

Sand  Springs  Desert  Study  Area 
T.  17N..R.  32E., 

T.  16N..  R.  32E., 

Portions  of  Sec.  4  and  5  located  within  the 
Sand  Mountain  Recreation  Area. 

National  Wild  Horse  and  Burro  Center  at 
Palomino  Valley 

T.  22N.Ji.  21E.. 
Sec.  7. 

EFFECTIVE  DATES:  These  exceptions  to 
the  statewide  occupancy  limitations 
rule  will  take  effect  thirty  (30)  days 
following  publication  (August  6, 1997); 
interested  parties  may  submit  comments 
to  the  Carson  City  District  Manager, 
John  O.  Singlaub. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Abbett,  Bureau  of  Land  Management, 
Carson  City  District  Office,  1535  Hot 
Springs  Rd.,  Carson  City,  NV,  89706. 

SUPPLEMENTARY  INFORMATION:  These 
campfing  limits  are  established  to  allow 
the  general  public  access  to  day  use 
facilities  and  activities;  to  protect 
sensitive  natural  and  cultural  resources; 
and  to  reduce  conflicts  with  adjacent 
residential  uses  in  the  Carson  City  urban 
area.  This  ruling  supersedes  FR  E)oc. 
8fr-26718. 

Authority:  Authority  for  this  public  land 
occupancy  limitation  rule  is  contained  in 
CFR  title  43,  chapter  II.  part  8360.  subparts 
8364.1,  8365.  8365.1-2.  8365.1-6.  and 
8365.2-3. 

Penalty:  Any  person  failing  to  comply 
with  the  closure  order  or  activity 
restrictions  may  be  subject  to 
imprisonment  for  not  more  than  12 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  USC  3571, 
or  both. 


Dated:  June  20,  1997. 
John  O.  Singlaub. 

District  Manager, 

Carson  City  District  Office. 

(FR  Doc.  97-17642  Filed  7-3-97;  8:45  am] 

BILUNG  CODE  4310-HC-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-094-6332-00:  GP7-0220] 

Establishment  of  Supplementary 
Rules;  Lar>e  County,  OR 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  establishment  of 

supplementary  rules. 

summary:  The  Eugene  District,  Bureau 
of  Land  Management,  hereby  establishes 
supplementary  rules  for  use  of  those 
public  lands  included  in  the  Lower  Lake 
Creek  Special  Recreation  Management 
Area  (LLCSRMA)  in  the  Coast  Range 
Resource  Area,  Eugene  District,  Lane 
County,  Oregon.  These  supplementary 
rules  are  intended  to  protect  public 
facilities  and  provide  for  public  safety 
within  the  LLCSRMA,  which  is  located 
south  of  Triangle  Lake,  Oregon,  within 
Sections  19.  20.  27-30.  and  32-34  of 
Township  16  South.  Range  7  West  of  the 
Willamette  Meridian.  These  rules  are 
designed  to  reduce  the  potential  for 
damage  to  the  environment  of  the 
LLCSRMA  and  to  enhance  the  safety  of 
visitors  and  neighboring  residents.  A 
"Notice  of  proposed  establishment  of 
supplementary  rules"  was  published  in 
the  Federal  Register  on  May  8,  1997  (62 
FR  25204)  and  provided  for  a  thirty  day 
comment  period  that  ended  June  9. 
1997.  No  comments  were  received. 
ADDRESSES:  Comments  should  be  sent  to 
Norman  Gartley.  Acting  Coast  Range 
Area  Manager.  Eugene  District  0£Bce. 
P.O.  Box  10226,  Eugene,  Oregon  97440- 
2226. 

FOR  FURTHER  INFORMATION  CONTACT: 
Saundra  Miles,  (541)  683-6600. 
SUPPLEMENTARY  INFORMATION:  Authority 
for  the  establishment  of  these 
supplemental  rules  is  contained  in  43 
CFR  8365.1-6.  A  map  showing  the 
location  of  the  lands  subject  to  the 
supplementary  rules  is  available  in  the 
Eugene  District  Office.  These 
supplementary  rules  are  subject  to 
review  and  will  be  revised,  if 
appropriate,  to  further  the  goals  of 
providing  for  public  safety  and 
protecting  natural  resources. 
DATES:  These  supplementary  rules  will 
become  effective  upon  publication  in 
the  Federal  Register. 


For  the  reasons  set  forth  in  the 
preamble,  the  Eugene  District,  Bureau  of 
Land  Management,  establishes 
supplementary  rules  for  the  LLCSRMA 
as  follows: 

1.  Operating  a  motorized  vehicle  in 
violation  of  Oregon  State  laws  and 
regulations  relating  to  use,  registration, 
operation  and  parking  is  prohibited. 

2.  Consumption,  possession,  or 
furnishing  of  any  alcoholic  beverage  in 
violation  of  Oregon  State  law  is 
prohibited. 

3.  Possession  of  glass  beverage 
containers  is  prohibited. 

4.  Overnight  camping  is  prohibited 
without  the  written  permission  of  the 
authorized  officer. 

5.  Use  and/or  occupancy  (including 
leaving  personal  property  unattended) 
between  the  hours  of  10  PM  to  4  AM  is 
prohibited  without  the  written 
permission  of  the  authorized  officer. 

6.  Campfires  or  other  open  flame  fires 
are  prohibited  without  the  written 
permission  of  the  authorized  officer. 

7.  No  person  shall,  unless  otherwise 
authorized,  bring  any  animal  into  the 
Lower  Lake  Creek  SRMA  unless  such 
animal  is  on  a  leash  not  longer  than  6 
feet  and  secured  to  a  fixed  object  or 
under  control  of  a  person,  or  is 
otherwise  physically  restricted  at  all 
times. 

8.  Bicycle  and  equestrian  travel  are 
prohibited  on  Blachly-Lane  Flume. 
Powerhouse,  and  Fish  Creek  hiking 
trails. 

9.  Smoking  may  be  prohibited  by  the 
authorized  officer  when  necessary  to 
protect  natural  resources. 

10.  Use  and/or  discharge  of  weapons, 
including  firearms,  air  guns,  slingshots, 
or  other  projectile  launching  devices  is 
prohibited. 

11.  Engaging  in  fighting,  physically 
threatening  or  violent  behavior  is 
prohibited. 

12.  Operation  or  use  of  any  audio 
device,  noise  producing  device  or 
motorized  device  in  a  manner  that 
makes  um^asonable  noise  or  disturbs 
visitors  is  prohibited. 

13.  Possession  or  discharge  of 
fireworks  is  prohibited. 

Date  of  Issue:  June  20,  1997. 
Lee  Lauritzen. 

Acting  District  Manager, 

(FR  Doc.  97-17641  Filed  7-3-97;  8:45  am) 

BILLING  COOE  4310-33-f> 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NII(l-952-07-1 420-00] 

Notice  of  Filing  of  Plat  of  Survey;  New 
Mexico 

agency:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  The  plats  of  survey  described 
below  will  be  officially  filed  in  the  New 
Mexico  State  Office,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico,  on 
July  26,  1997. 

New  Mexico  Principal  Meridian,  New 
Mexico 

Tp.  32  N..  R.  14  W..  accepted  May  22.  1997, 
for  Group  851  NM;  Tp.  31  JV..  R.  16  W., 
accepted  May  22, 1997.  for  Group  851  NM; 
r  32  N..  R.  15  W..  accepted  May  22.  1997, 
for  Group  851  NM;  and  T.  32  N.,  R.  16W., 
accepted  May  22,  1997.  for  Group  851  NM; 
Tps.  29  and  30  N..  R.  19  W  ,  for  Group  922 
NM:  and  T.  17  N..  R.  23  E..  accepted  May  8. 
1997,  for  Group  837  NM;  and  Supplemental 
plats  for  T.  15  S.  R.  10 E..  accepted  May  22, 
1997,  and  T.  25  N.,  R.  9  W.,  NM. 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pmnding 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director.  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  Sled  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed. 

The  above-listed  plats  represent 
dependent  resurveys,  surveys,  and 
subdivisions. 

These  plats  will  be  in  the  New  Mexico 
State  Office  Bureau  of  Land 
Management.  P.O.  Box  27115,  Santa  Fe, 
New  Mexico  87502-0115  for  inspection, 
until  officially  filed.  Copies  may  be 
obtained  &om  this  office  upon  payment 
of  $1.10  per  sheet. 

Dated:  June  26,  1997. 
|ohn  P.  Bennett, 

Chief  Cadastral  Surveyor  for  New  Mexico. 
|FR  Doc.  97-17645  Filed  7-3-97;  8:45  am] 

BIUJNQ  COOE  4310-FB-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Proposed  Sacramento  County  Water 
Agency  and  San  Juan  Water  District 
Central  Valley  Project  Water  Service 
Contracts,  Sacramento  County, 
California 

AGENCY:  Bureau  of  Reclamation, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  and  notice 
of  public  hearing  of  the  Draft 
Environmental  Impact  Statement/Draft 
Environmental  Impact  Report  (DEIS/ 
DEIR). 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (as  amended)  and  the  California 
Environmental  Policy  Act  (CEQA),  the 
Bureau  of  Reclamation  (Reclamation) 
and  the  Sacramento  County  Water 
Agency  (Agency)  as  lead  agencies  have 
prepared  a  joint  DEIR/DEIS  for  the 
proposed  Agency  and  San  Juan  Water 
District  (District)  Central  Valley  Project 
water  service  contracts  for  use  in 
Sacramento  County,  California.  A  public 
hearing  will  be  held  to  allow  for  public 
comment  (oral  or  written)  by  interested 
parties,  organizations,  and  individuals 
regarding  the  adequacy  of  the  DEIS/ 
DEW. 

DATES:  Public  comments  on  the  DEIS/ 
DEIR  should  be  submitted  on  or  before 
September  5,  1997. 

A  public  hearing  on  the  DEIS/DEIR 
will  be  held  on  August  12, 1997,  from 
6  pm  to  8  pm. 

ADDRESSES:  The  public  hearing  on  the 
DEIS/DEIR  will  be  held  at  the 
Sacramento  County  Administration 
Building,  Hearing  Room  2,  700  H  Street, 
Sacramento,  CA  95814. 

Written  conunents  on  the  DEIS/DEIR, 
requests  for  copies  of  the  DEIS/DEIR, 
and  requests  to  speak  at  the  hearing 
should  be  addressed  to  Mr.  Tad 
Berkebile,  Sacramento  County  Water 
Agency,  827  Seventh  Street,  Room  301, 
Sacramento,  CA  95814;  telephone  (916) 
440-6851. 

Copies  of  the  DEIS/DEIR  are  also 
available  for  public  inspection  and 
review  at  the  following  locations: 

1.  Sacramento  County  Water  Agency, 
827  Seventh  Street,  Room  301, 
Sacramento,  CA  95814. 

2.  Sacramento  County  Clerk- 
Recorder's  Office,  600  Eighth  Street. 
Sacramento,  CA  95814. 

3.  San  Juan  Water  District,  9935 
Aubum-Folsom  Road,  Granite  Bay,  CA. 

4.  Bureau  of  Reclamation,  2800 
Cottage  Way,  Sacramento,  CA  95825. 

5.  Bureau  of  Reclamation,  Folsom 
Area  Office,  7794  Folsom  Dam  Road, 
Folsom,  CA  95630. 


6.  Sacramento  CentraULibrary,  828  I 
Street,  Sacramento,  CA. 

7.  Elk  Grove  Branch  Library,  8962  Elk 
Grove  Boulevard.  Elk  Grove,  CA. 

8.  Orangevale  Branch  Library,  8820 
Greenback  Lane,  Orangevale,  CA. 

9.  Folsom  Library,  300  Purcifer  Street, 
Folsom,  CA. 

10.  City  of  Folsom,  Public  Works 
Department,  50  Natoma  Street,  Folsom, 
CA. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tad  Berkebile,  Sacramento  County 
Water  Agency,  827  Seventh  Street, 
Room  301,  Sacramento,  CA  95814, 
telephone  (916)  440-6851;  or  Mr.  Cecil 
Lesley,  U.S.  BiuBau  of  Reclamation, 
7794  Folsom  Dam  Road,  Folsom,  CA 
95630,  telephone  (916)  989-7221. 

SUPPI^MENTARY  INFORMATION:  Public 
I^w  101-514,  Section  206.  authorizes 
and  directs  the  Secretary  of  the  Interior 
to  enter  into  long-term  municipal  and 
industrial  water  supply  contracts  to 
meet  the  immediate  water  needs  of 
Sacramento  County.  Contracts  under 
Public  Law  101-514,  Section  206,  are 
not  subject  to  the  prohibition  on  new 
Reclamation  contracts  of  Public  Law 
102-575,  Title  XXXTV.  However,  any 
contracts  under  Public  Law  101-514  are 
required  to  have  terms  and  conditions 
that  allow  the  Secretary  to  amend  the 
contracts  as  necessary  to  meet  the 
obligations  of  applicable  State  and  ^ 

Federal  laws.  The  law  specifically 
directs  the  Secretary  to  enter  into 
contracts  not  to  exceed  22,000  acre-feet 
per  year  with  the  Agency  and  not  to 
exceed  13,000  acre- feet  per  year  with 
the  District  (serving  a  part  of 
northeastern  Sacramento  Coimty).  Water 
delivered  annually  under  these 
contracts  is  at  the  discretion  of  the 
Secretary,  who  will  make  a 
determination  of  the  amount  to  be  made 
available  "based  upon  the  quantity  of 
water  actually  needed  *   *   •  after, 
considering  reasonable  efforts  to  (i) 
promote  full  utilization  of  existing  water 
entitlements  within  Sacramento  County, 
(ii)  implement  water  conservation  and 
metering  programs  within  areas  served 
by  the  contract,  and  (iii)  implement 
programs  to  maximize  to  the  extent 
feasible  conjunctive  use  of  surface  water 
and  groundwater."  (Pub.L.  101-514 
§  206  (b)(1)).  Of  its  annual  allocation  of 
22.000  acre-feet  per  year,  the  Agency 
intends  to  provide  up  to  7,000  acre-feet 
per  year  to  the  City  of  Folsom  through 
a  subcontract. 

No  potentially  affected  Indian  Trust 
Assets  (IT As)  have  been  identified  by 
Reclamation  for  the  proposed  project  or 
alternatives. 
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Hearing  Process  Information 

Those  wishing  to  speak  at  the  hearing 
may  make  advance  request  by  writing  or 
calling  Mr.  Tad  Berkebile,  Sacramento 
County  Water  Agency,  827  Seventh 
Street,  Room  301,  Sacramento.  CA 
95814,  telephone  (916)  440-6851. 
Speakers  will  be  called  upon  to  present 
their  comments  in  the  order  in  which 
their  requests  were  received.  Requests  to 
speak  may  also  be  made  at  the  hearing; 
these  speakers  will  be  called  after  the 
advance  requests.  Oral  comments/ 
presentations  will  be  limited  to  10 
minutes  per  individual. 

The  hearing  facilities  have  disabled 
access,  but  there  are  no  facilities  for  the 
deaf.  A  telephone  device  for  the  hearing 
impaired  (TDD)  is  available  at  (916) 
875-7105. 

Dated:  June  27.  1997. 
Roger  K.  Patterson, 

Regional  Director. 

[FR  Doc.  97-17449  Filed  7-3-97;  8:45  am) 

BILUNG  COOE  4310-04-P 


INTERNATIONAL  TRADE 
COMMISSION 

Heavy  Forged  Handtools  From  the 
People's  Republic  of  China;  Dismissal 
of  Request  for  Institution  of  a  Section 
751  (b)  Review  Investigation 

agency:  International  Trade 
Commission. 

ACTION:  Dismissal  of  a  request  to 
institute  a  section  751(b)  investigation 
concerning  the  Commission's 
affirmative  determinations  in 
investigation  No.  731-TA-457  (Final), 
Heavy  Forged  Handtools  from  the 
People's  Republic  of  China. 

SUMMARY:  The  Commission  determines, 
pursuant  to  section  751(b)  of  the  Tariff 
Act  of  1930  (the  Act)  (19  U.S.C.  1675(b)) 
and  Commission  rule  207.45  (19  CFR 
207.45),  that  the  subject  request  does 
not  show  changed  circumstances 
sufficient  to  warrant  institution  of  an 
investigation  to  review  the 
Commission's  affirmative 
determinations  in  investigation  No. 
731-TA-457  (Final),  Heavy  Forged 
Handtools  from  the  People's  Republic  of 
China,  in  particular  the  determination 
concerning  picks  and  mattocks.  Picks 
and  mattocks  are  provided  for  in 
subheading  8201.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Seiger  (202-205-3183)  or  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 


Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov  or  ftp://ftp.usitc.gov). 

Background  Information 

On  April  16, 1997,  the  Commission 
received  a  request  to  review  its 
affirmative  determination  with  respect 
to  picks  and  mattocks  in  light  of 
changed  circumstances  (the  request), 
pursuant  to  section  751(b)  of  the  Act  (19 
U.S.C.  1675(b)).  The  request  was  filed 
by  counsel  on  behalf  of  Olympia 
Industrial,  Inc.  (Olympia),  a  major 
importer  and  distributor  of  heavy  forged 
handtools,  including  picks  and 
mattocks. 

Pursuant  to  §  207.45(b)  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  207.45(b)).  the 
Commission  published  a  notice  in  the 
Federal  Register  on  April  30,  1997  (62 
FR  23484)  requesting  comments  as  to 
whether  the  alleged  changed 
circumstances  warranted  the  institution 
of  a  review  investigation.  The 
Commission  received  comments  in 
opposition  to  the  request  from  counsel 
on  behalf  of  Woodings- Verona,  a 
domestic  producer  of  picks  and 
mattocks. 

Analjrsis 

In  considering  whether  to  institute  a 
review  investigation  under  section 
751(b),  the  Commission  will  not 
institute  such  an  investigation  unless  it 
is  persuaded  there  is  sufficient 
information  demonstrating; 

(1)  That  there  are  significant  changed 
circumstances  from  those  in  existence  at  the 
time  of  the  original  investigation; 

(2)  That  those  changed  circumstances  are 
not  the  natural  and  direct  result  of  the 
imposition  of  the  antidumping  order,  and; 

(3)  That  the  changed  circumstances, 
allegedly  indicating  that  revocation  of  the 
order  would  not  be  likely  to  lead  to 
continuation  or  recurrence  of  material  injury 
to  the  domestic  industry,  warrant  a  full 
investigation. 

See  19  U.S.C.  1675(b)(2)(A);  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Germany  and  the  Netherlands,  61 
FR  17319.  17320  (April  19,  1996);  A. 
Hirsh,  Inc.  v.  United  States,  737  F. 
Supp.  1186  (Crr  1990):  Avesta  AB  v. 
United  States,  724  F.  Supp.  974  (CIT 
1989),  aff'd  914  F.2d  232  (Fed  Cir. 


1990),  cert,  denied,  111  S.  Ct.  1308 
(1991).  In  the  URAA.  Congress  changed 
the  substantive  standard  applicable  to 
changed  circumstances  reviews  from 
whether  the  domestic  industry  would  be 
materially  injured  or  threatened  with 
material  injury  if  the  order  were  revoked 
to  whether  revocation  of  the  order  is 
likely  to  lead  to  the  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry.  19  U.S.C. 
1675(b)(2)(A). 

After  consideration  of  the  request  for 
review  and  the  response  to  the  notice 
inviting  comments,  the  Commission  has 
determined,  pursuant  to  section  751(b) 
of  the  Act  (19  U.S.C.  1675(b))  and 
Commission  rule  207.45  (19  CFR 
207.45),  that  the  information  of  record, 
including  the  request  and  the  comments 
received  in  response  to  the  notice,  does 
not  show  changed  circumstances 
sufficient  to  warrant  institution  of  an 
investigation  to  review  the 
Commission's  affirmative  determination 
regarding  picks  and  mattocks  in 
investigation  No.  731-TA-457  (Final). 

The  request  alleged  four  changed 
circumstances  warranting  review:  (1) 
Lack  of  production  for  commercial 
markets  in  the  United  States;  (2)  lack  of 
competition  between  imports  and  U.S.- 
made  picks  and  mattocks;  (3)  the 
argument  that  any  production  decline  in 
the  United  States  since  imposition  of 
the  antidumping  order  is  not  the 
"natural  and  direct  result"  of  the  order, 
and;  (4)  the  argument  that  prices  of 
imports  of  picks  and  mattocks  from 
nonsubject  countries,  such  as  Mexico. 
Poland,  and  India,  are  lower  than  prices 
of  imports  of  picks  and  mattocks  from 
China.  The  inJFonnation  available  on  the 
record  does  not  persuade  us  that  a  full 
investigation  is  warranted  for  any  of 
these  allegations. ' 

First,  the  request  argues  that  there  is 
currently  no  known  production  of  picks 
and  mattocks  for  sale  in  so-called 
"commercial  markets"  in  the  United 
States.  Based  on  information  ciurently 
available,  however,  the  Commission 
concludes  that  U.S.  production  of  picks 
and  mattocks  for  commercial  markets 
has  not  ceased,  but,  on  the  contrary. 


'  The  second  and  third  alleged  changed 
circumstances  are  very-  closely  related  to  the  first, 
namely,  the  alleged  cessation  of  production  for 
commercial  markets  in  the  United  States  In 
particular,  the  argument  that  the  alleged  cessation 
in  domestic  production  for  commercial  markets  is 
not  the  "natural  and  direct  result"  of  the  order  is 
not  a  changed  circumstance  in  and  of  itself,  but 
rather  an  argument  that  the  alleged  cessation  of 
production  is  a  changed  circumstance  Similarly, 
the  allegation  that  there  is  no  competition  between 
imports  and  domestically-produced  picks  and 
mattocks  is  not  a  changed  circumstance  in  and  of 
itself,  but  rather  a  result  of  the  alleged  changed 
circumstance  of  the  cessation  in  domestic 
production  for  conunercial  markets. 
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commercial  sales  of  U.S.  production  of 
piclu  and  mattocks  are  still  significant. 
There  is  no  evidence  of  the  complete,  or 
virtually  complete,  cessation  of 
production  that  the  Commission  has.  in 
the  past,  considered  to  be  a  changed 
circumstance  warranting  institution  of  a 
review  investigation. 

Second,  the  request  argues  that  prices 
of  pick^  and  mattocks  from  China  are 
currently  higher,  and  quantities  lower, 
than  prices  and  quantities  of  picks  and 
mattocks  from  countries  not  subject  to 
the  order.  Replacement  of  subject 
imports  by  nonsubject  imports  alone, 
however,  does  not  necessarily  constitute 
a  changed  circumstance.  Moreover, 
changes  in  volumes  of  subject  versus 
non-subject  imports,  and  any  associated 
changes  in  relative  prices,  may  in  fact  be 
attributable  to  the  effects  of  the  order. 
Further,  to  the  extent  that  the  transfer  of 
market  share  from  subject  to  nonsubject 
imports  could  be  a  changed 
circumstance  warranting  review,  there 
is  no  evidence  that  this  has  occurred  in 
the  picks  and  mattocks  industry. 

In  light  of  the  above  analysis,  the 
Commission  determines  that  institution 
of  a  review  investigation  under  section 
751(b)  of  the  Act  concerning  the 
Commission's  affirmative  determination 
regarding  picks  and  mattocks  in 
investigation  No.  731-TA^57  (Final),  is 
not  warranted. 

Issued:  June  30.  1997. 

By  order  of  the  Commissioa. 
DoBiu  R.  Koehnke, 
Secretary. 
|FR  Doc.  97-17581  Filed  7-3-97;  8:45  ami 

BHUNQ  CODE  7IB0-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Revision  of  a  Currently 
Approved  Collection;  Comment 
Request 

ACnON:  Notice  of  information  collection 
under  review;  Application  for 
Registration  (DEA  Form  225)  and 
Application  for  Registration  Renewal 
(DEA  Form  225a). 

The  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  September  5,  1997. 

We  are  requesting  written  comments 
and  suggestions  &om  the  public  and 
affected  agencies  concerning  the 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 


1.  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  Mr. 
James  M.  Sheehan,  202-307-7250, 
Chief,  Registration  Unit.  Drug 
Operations  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration  Washington,  DC  20537. 
If  you  have  additional  comments 
suggestions,  or  need  a  copy  of  the 
information  collection  instrument  with 
instructions,  or  additional  information, 
please  contact  Mr.  James  M.  Sheehan. 

Additionally,  comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530.  Additional  comments  may  be 
submitted  to  DOJ  via  facsimile  at  202- 
514-1490. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

2.  Title  of  the  Form/Collection: 
Application  for  Registration  (DEA  Form 
225)  and  Application  for  Registration 
Renewal  (DEA  Form  225a). 

3.  Agency  form  number:  DEA  Form 
225.  DEA  Form  225a;  Applicable 
component  of  the  Department  of  Justice 
sponsoring  the  collection:  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit,  Other:  individuals  or  households. 
Not-for-profit  institutions  and  State, 
Local  or  Tribal  Government. 


The  Controlled  Substances  Act 
requires  all  firms  and  individuals  who 
manufactxire,  distribute,  import,  export, 
conduct  research  or  dispense  controlled 
substances  to  register  with  DEA. 
Registration  provides  a  closed  system  of 
distribution  to  control  the  flow  of 
controlled  substances  through  the 
distribution  chain. 

These  revisions  of  the  forms  will  not 
add  any  burden  to  the  affected  public. 
The  subject  forms  are  being  revised  to 
provide  the  ability  to  use  an  Optical 
Character  Reader  (OCR)  for  form 
processing  and  to  provide  for  registrants 
Social  Security  Number  and/or  Tax 
Identification  Nmnber.  The  OCR  will 
enable  DEA  to  increase  efficiency  and 
accelerate  processing  of  registrant 
applications.  Social  Security  Number 
and/or  Tax  Identification  Number  are 
requested  to  correctly  identify 
registrants,  to  expedite  application 
processing,  database  integration  and 
telephone  system  upgrades. 

1.  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  10,000  respondents  at  1 
response  per  year  at  30  minutes  per 
response. 

2.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  5,000  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  )uly  1, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-17557  Filed  7-3-97;  8:45  am) 

BiUJNG  CODE  44KMW-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Revision  of  a  Currently 
Approved  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  Application  for 
Registration  (DEA  Form  363)  and 
Application  for  Registration  Renewal 
(DEA  Form  363a). 

The  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be"  accepted 
until  September  5, 1997. 

We  are  requesting  written  comments 
and  suggestions  from  the  public  and 
affected  agencies  concerning  the 
collection  of  information.  Your 
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comments  should  address  one  or  more 
of  the  following  four  points; 

1.  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  Mr. 
James  M.  Sheehan,  202-307-7250, 
Chief,  Registration  Unit,  Drug 
Operations  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537. 
If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
information  collection  instrument  with 
instructions,  or  additional  information, 
please  contact  Mr.  James  M.  Sheehan. 

Additionally,  comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer.  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530.  Additional  comments  may  be 
submitted  to  DOJ  via  facsimile  at  202- 
514-1590. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

2.  Title  of  the  Form/Collection: 
Application  for  Registration  (DEA  Form 
363)  and  Application  for  Registration 
Renewal  (DEA  Form  363a). 

3.  Agency  form  number:  DEA  Form 
363,  DEA  Form  363a;  Applicable 
component  of  the  Department  of  Justice 
sponsoring  the  collection:  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  Local  or  Tribal 
Government,  Business  or  other  for-profit 
and  not-for-profit  institutions. 


Practitioners  who  dispense  narcotic 
drugs  to  individuals  for  maintenance  or 
detoxification  treatment  must  register 
with  the  DEA  under  the  Narcotic  Addict 
Treatment  Act  of  1974.  Registration  is 
needed  for  control  measures  and  is  used 
to  prevent  diversion. 

These  revisions  of  the  forms  will  not 
add  any  burden  to  the  affected  public. 
The  subject  forms  are  being  revised  to 
provide  the  ability  to  use  an  Optical 
Character  Reader  (OCR)  for  form 
processing  and  to  provide  for  registrants 
Social  Security  Number  and/or  Tax 
Identification  Number.  The  OCR  will 
enable  DEA  to  increase  efficiency  and 
accelerate  processing  of  registrant 
applications.  Social  Security  Number 
and/or  Tax  Identification  Number  are 
requested  to  correctly  identify 
registrants,  to  expedite  application 
processing,  database  integration  and 
telephone  system  upgrades. 

1 .  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  900  respondents  at  1  response 
per  year  at  30  minutes  per  response. 

2.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  450  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated;  July  1,  1997. 
Rolterl  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-17558  Filed  7-3-97;  8:45  ami 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Revision  of  a  Currently 
Approved  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  Application  for 
Registration  (DEA  Form  224)  and 
Application  for  Registration  Renewal 
(DEA  Form  224a). 

The  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted 
until  September  5,  1997. 

We  are  requesting  written  comments 
and  suggestions  from  the  public  and 
affected  agencies  concerning  the 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

1.  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond.^  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  Mr. 
James  M.  Sheehan,  202-307-7250. 
Chief,  Registration  Unit.  Drug 
Operations  Section,  Office  of  Diversion 
Control.  Drug  Enforcement 
Administration.  Washington.  DC  20537 
If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
information  collection  instrument  with 
instructions,  or  additional  information, 
please  contact  Mr.  James  M.  Sheehan. 

Additionally,  comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530.  Additional  comments  may  be 
submitted  to  DOJ  via  facsimile  at  202- 
514-1590. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

2.  Title  of  the  Form/Collection: 
Application  for  Registration  (DEA  Form 
224)  and  Application  for  Registration 
Renewal  (DEA  Form  224a). 

3.  Agency  form  number:  DEA  Form 
224,  DEA  Form  224a:  Applicable 
component  of  the  Department  of  Justice 
sponsoring  the  collection:  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Department  of  Justice. 

4.  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households,  small  businesses  or 
organizations. 

All  firms  and  individuals  who 
distribute  or  dispense  controlled 
substances  must  register  with  the  DEA 
under  the  Controlled  Substances  Act 
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Registration  is  needed  for  control 
measures  over  legal  handlers  of 
controlled  substances  and  is  used  to 
monitor  their  activities. 

These  revisions  of  the  forms  will  not 
add  any  burden  to  the  affected  public. 
The  subject  forms  are  being  revised  to 
provide  the  ability  to  use  an  Optical 
Character  Reader  (OCR)  for  form 
processing  and  to  provide  for  registrants 
Social  Security  Number  and/or  Tax 
IdenUfication  Number.  The  OCR  will 
enable  DEA  to  increase  efficiency  and 
accelerate  processing  of  registrant 
applications.  Social  Security  Number 
and/or  Tax  Identification  Number  are 
requested  to  correctly  identify 
registrants,  to-expedite  application 
processing,  database  integration  and 
telephone  system  upgrades. 

1 .  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  275.000  respondents  at  1 
response  per  year  at  12  minutes  per 
response. 

2.  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  55,000  annual  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  [uly  1.  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
!FR  Doc.  97-17559  Filed  7-3-97;  8:45  am) 

BILUNG  CODE  4410-00-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufactuer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  February  21,  1997, 
and  published  in  the  Federal  Register 
on  March  19,  1997,  (62  PR  13169),  B.I. 
Chemical,  Inc.,  2820  N.  Normandy 
Drive,  Petersburg,  Virginia  23805,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 

Schedule 

Mettiadone  (9250)         

II 

Methadone-mtermediate  (9254)  ... 
levo-alphacetylmethadol  (9648)  ... 

II 
II 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21.  United  States  Code. 
Section  823(a)  and  determined  that  the 
registration  of  B.I.  Chemical,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 


interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  §  823  and  28  CFR  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  hereby  orders  that  the 
application  submitted  by  the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  June  23,  1997. 
John  H.  King, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration 

(PR  Doc.  97-17514  Filed  7^3-97;  8:45  am) 
BIUJNQ  COOE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Request  OMB  emergency 
approval;  application  for  travel 
dociunent. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  (ICR)  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  July  31,  1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Afhirs,  Attention:  Ms. 
Debra  Bond,  202-395-7316,  Department 
of  Justice  Desk  Officer,  Washington,  DC 
20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  untill  September  5, 
1997.  Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Travel  Document. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-131.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by 
permanent  or  conditional  residents, 
refugees  or  asyles  and  aliens  abroad 
seeking  to  apply  for  a  travel  document 
to  lawfully  reenter  the  United  States  or 
be  paroled  for  humanitarian  purposes 
into  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  335,000  respondents  at  55 
minutes  (.90)  hours  L,ar  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  301,500  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Sti^et.  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  June  30, 1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-17555  Filed  7-3-97;  8:45  ami 
MLUNG  COOe  4410-1S-M 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Request  OMB  Emergency 
Approval;  Request  for  certification  of 
Military  or  Naval  Services. 

The  Department  of  Justice, 
Immigration  and  Natviralization  Service 
has  submitted  the  following  information 
collection  request  (ICR)  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  July  31,  1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
Debra  Bond,  202-395-7316,  Department 
of  Justice  Desk  Officer,  Washington,  DC 
20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  September  5, 
1997.  Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  on  those  who  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Request  for  Certificate  of  Military  or 
Naval  Services. 


(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-426.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  by 
certain  aliens  applying  to  become 
United  States  citizens  on  the  basis  of 
honorable  service  in  the  U.S.  Armed 
Services. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  45,000  respondents  at  10 
minutes  (.166)  hours  per  response. 

(6)  An  estimate  of  tne  total  public 
burden  (in  hours)  associated  with  the 
collection:  7,470  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan.  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  SXieei.  NW.,  Washington.  DC 
20530. 

Dated:  June  30. 1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  97-17556  Filed  7-3-97;  8:45  am] 
BIUJNG  COOC  44ia-ia-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 


crnstruction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CTR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  therein  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  writh  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
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encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration. 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  N.W..  Room  S-3014, 
Washington.  DC  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Maine 

ME970022  (Feb.  14,  1997) 
New  lersey 

NI970002  (Feb.  14,  1997) 

NJ970OO3  (Feb.  14,  1997) 
New  York 

NY970O02  (Feb.  14,  1997) 

NY970003  (Feb   14.  1997) 

NY970OO4  (Feb   14,  1997) 

NY970OO5  (Feb.  14.  1997) 

NY970006  (Feb.  14,  1997) 

NY970OO7  (Feb.  14,  1997) 

NY970OO8  (Feb.  14,  1997) 

NY970010  (Feb.  14,  1997) 

NY970011  (Feb.  14,  1997) 

NY970012  (Feb.  14.  1997) 

NY970013  (Feb.  14.  1997) 

NY970015  (Feb.  14.  1997) 

NY970016  (Feb.  14,  1997) 

NY970017(Feb.  14,  1997) 

NY970018  (Feb.  14,  1997) 

NY970019  (Feb.  14,  1997) 

NY970O20  (Feb.  14.  1997) 

NY970021  (Feb.  14,  1997) 

NY970022  (Feb.  14,  1997) 

NY970025  (Feb.  14.  1997) 

NY970026  (Feb.  14.  1997) 

NY970031  (Feb.  14.  1997) 

NY970032  (Feb.  14,  1997) 

NY970O33  (Feb.  14,  1997) 

NY970034  (Feb.  14.  1997) 

NY970O36  (Feb.  14.  1997) 

NY970037  (Feb.  14,  1997) 

NY970038  (Feb.  14. 1997) 

NY970039  (Feb.  14.  1997) 

NY970O40  (Feb.  14,  1997) 

NY970041  (Feb.  14.  1997) 

NY970042  (Feb   14. 1997) 

NY970043  (Feb.  14.  1997) 

NY970O44  (Feb.  14.  1997) 

NY970O45  (Feb.  14,  1997) 

NY970046  (Feb.  14.  1997) 

NY970047  (Feb.  14. 1997) 

NY970048  (Feb.  14.  1997) 

NY970049  (Feb.  14,  1997) 

NY970050  (Feb.  14,  1997) 

NY970051  (Feb.  14.  1997) 

NY970060  (Feb.  14.  1997) 


NY970072  (Feb.  14.  1997) 
NY970074  (Feb.  14, 1997) 
NY970075  (Feb.  14. 1997) 
NY970076  (Feb.  14. 1997) 
NY970077  (Feb.  14. 1997) 

Volume  II 

District  of  Columbia 
DC970OO1  (Feb.  14,  1997) 

Maryland 
MD970001  (Feb.  14, 1997) 
MD970002  (Feb.  14,  1997) 
MD970OO6  (Feb.  14. 1997) 
MD970010  (Feb.  14.  1997) 
MD970011  (Feb.  14.  1997) 
MD970O12  (Feb.  14,  1997) 
MD970034  (Feb.  14, 1997) 
MDg70035  (Feb.  14. 1997) 
MD970043  (Feb.  14,  1997) 
MD970046  (Feb.  14. 1997) 
MD970048  (Feb.  14, 1997) 
MD970058  (Feb.  14. 1997) 

Pennsylvania 
PA970O33  (Feb.  14, 1997) 
PA970039  (Feb.  14, 1997) 
PA970O43  (Feb.  14,  1997) 
PA970053  (Feb.  14, 1997) 

Virginia 
VA970020  (Feb.  14,  1997) 
VA970022  (Feb.  14. 1997) 
VA970023  (Feb.  14, 1997) 
VA970031  (Feb.  14,  1997) 
VA970033  (Feb.  14.  1997) 
VA970036  (Feb.  14, 1997) 
VA970065  (Feb.  14,  1997) 
VA970080  (Feb.  14. 1997) 
VA970085  (Feb.  14. 1997) 
VA970087  (Feb.  14. 1997) 
VA970104  (Feb.  14. 1997) 
VA970105  (Feb.  14. 1997) 
VA970108  (Feb.  14. 1997) 

Volume  m 

Florida 
FL970015  (Feb.  14. 1997) 
Fl.970017  (Feb.  14, 1997) 
FL970O49  (Feb.  14,  1997) 
FL970053  (Feb.  14. 1997) 
FL970055  (Feb.  14. 1997) 

Kentucky 

KY970OO1  (Feb.  14, 1997) 
KY970002  (Feb.  14. 1997) 
KY970003  (Feb.  14.  1997) 
KY970004  (Feb.  14. 1997) 
ICY97t»07  (Feb.  14.  1997) 
KY970O25  (Feb.  14,  1997) 
KY970026  (Feb.  14.  1997) 
KY970027  (Feb.  14.  1997) 
KY970028  (Feb.  14. 1997) 
KY970029  (Feb.  14,  1997) 
KY970044  (Feb.  14.  1997) 

South  Carolina 

SC970003  (Feb.  14,  1997) 

Volume  IV 

Qlinois 

IL970009  (Feb.  14. 1997) 

Indiana 

IN970OOO1  (Feb.  14.  1997) 
IN9700002  {Feb.  14,  1997) 
IN9700003  (Feb.  14. 1997) 
IN9700004  (Feb.  14.  1997) 
IN9700005  (Feb.  14. 1997) 
IN9700006  (Feb.  14,  1997) 
IN9700016  (Feb.  14,  1997) 
IN9700017  (Feb.  14. 1997) 
IN9700018  (Feb.  14. 1997) 


IN970O020  (Feb.  14,  1997) 
IN9700059  (Feb.  14,  1997) 
IN9700061  (Feb.  14,  1997) 

Minnesota 

MN970003  (Feb.  14,  1997) 
MN970OO5  (Feb.  14,  1997) 
MN970O07  (Feb.  14,  1997) 
MN970008  (Feb.  14,  1997) 
MN970015  (Feb.  14,  1997) 
MN970058  (Feb.  14,  1997) 
MN970059  (Feb.  14,  1997) 
MN970061  (Feb.  14,  1997) 

Ohio 

OH970001  (Feb.  14,  1997) 
OH970002  (Feb.  14,  1997) 
OH970003  (Feb.  14,  1997) 
OH970014  (Feb.  14,  1997) 
OH970018  (Feb.  14,  1997) 
OH970024  (Feb.  14,  1997) 
OH970026  (Feb.  14,  1997) 
OH970028  (Feb.  14,  1997) 
OH970029  (Feb.  14, 1997) 
OH970O34  (Feb.  14,  1997) 
OH970035  (Feb.  14. 1997) 

Volume  V 

Kansas 
KS970007  (Feb.  14,  1997) 
KS9700O8  (Feb.  14, 1997) 
KS970012  (Feb.  14,  1997) 
KS970O13  (Feb.  14,  1997) 
KS970O15  (Feb.  14,  1997) 
KS970018  (Feb.  14,  1997) 
KS970019  (Feb.  14,  1997) 
KS970O20  (Feb.  14, 1997) 
KS970021  (Feb.  14,  1997) 
KS970022  (Feb.  14,  1997) 
KS970023  (Feb.  14,  1997) 
KS970026  (Feb.  14,  1997) 

Louisiana 
LA970001  (Feb.  14,  1997) 
LA970004  (Feb.  14,  1997) 
LA970OO5  (Fob.  14.  1997) 
LA970009  (Feb.  14,  1997) 
LA970014  (Feb.  14,  1997) 
LA970015  (Feb.  14,  1997) 
LA970018  (Feb.  14,  1997) 
LA970040  (Feb.  14,  1997) 
LA970046  (Feb.  14,  1997) 

Missouri 

MO970O01  (Feb.  14. 1997) 
MO970002  (Feb.  14,  1997) 
MO970003  (Feb.  14,  1997) 
MO970004  (Feb.  14,  1997) 
MO970005  (Feb.  14,  1997) 
MO970006  (Feb.  14.  1997) 
MO970008  (Feb.  14.  1997) 
MO970O09  (Feb.  14,  1997) 
MO970010  (Feb.  14,  1997) 
MO970011  (Feb.  14,  1997) 
MO970012  (Feb.  14,  1997) 
MO970013  (Feb.  14,  1997) 
MO970015  (Feb.  14. 1997) 
MO970016  (Feb.  14.  1997) 
MO970019  (Feb.  14.  1997) 
MO970045  (Feb.  14.  1997) 
MO970046  (Feb.  14,  1997) 
MO970047  (Feb.  14.  1997) 
MO970050  (Feb.  14,  1997) 
MO970051  (Feb.  14,  1997) 
MO970054  (Feb.  14.  1997) 
MO970055  (Feb.  14,  1997) 
MO970056  (Feb.  14.  1997) 
MO970057  (Feb.  14.  1997) 
MO970059  (Feb.  14.  1997) 
MO970060  (Fob.  14,  1997) 


MO970062  (Feb.  14 
MO970063  (Feb.  14 
MO970070  (Feb.  14 
MO970071  (Feb.  14 
MO970073  (Feb.  14 

New  Mexico 
NM970001  (Feb.  14 
NM9  70005  (Feb.  14 

Texas 
TX970O03  (Feb.  14. 
TX970OO5  (Feb.  14. 
TX970010  (Feb.  14, 
TX970085  (Feb.  14, 
TX9 70096  (Feb.  14, 
TX970100  (Feb.  14, 
TX970114  (Feb.  14, 


,  1997) 
,  1997) 
,  1997) 
,  1997) 
,  1997) 

1997) 
1997) 

1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 


Volume  VI 

Colorado  " 

CO970002  (Feb. 

CO970003  (Feb. 

C09  70004  (Feb. 

CO970005  (Feb. 

CO970006  (Feb. 

C09  70007  (Feb 

CO970008  (Feb. 

CO970009  (Feb. 

CO970010  (Feb, 

CO970011  (Feb. 

CO970016  (Feb. 

CO970018  (Feb. 

CO970020  (Feb. 

CO970021  (Feb. 

CO970023  (Feb. 

CO970024  (Feb. 
Idaho 

ID970001  (Feb. 

ID970002  (Feb. 
Oregon 

OR970001  (Feb. 

OR970004  (Feb. 

OR970017  (Feb. 
South  Dakota 

SD970005  (Feb. 

SD970O06  (Feb. 
Utah 

UT970018  (Feb. 
Washington 

WA970001  (Feb 

WA9  70002  (Feb 

WA970007  (Feb 

WA9  70008  (Feb 

Volume  Vn 

Arizona 

AZ970001  (Feb. 

AZ9  70002  (Feb. 

AZ970004  (Feb. 

AZ970005  (Feb. 

AZ970006  (Feb. 

A2970007  (Feb. 

AZ970010  (Feb. 

AZ970011  (Feb. 

AZ970012  (Feb. 

AZ970013  (Feb. 

AZ970014  (Feb. 

AZ97O015  (Feb. 

AZ970016  (Feb. 

AZ970017  (Feb. 
California 

CA970029  (Feb. 

CA970030  (Feb. 


14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 

14.  1997) 
14,  1997) 

14,  1997) 
14.  1997) 
14.  1997) 

14,  1997) 
14,  1997) 

14,  1997) 

14,1997) 
14,  1997) 
14,  1997) 
14.  1997) 


14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14.  1997) 
14,  1997) 

14,  1997) 
14.  1997) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 


including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  dociunent  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  county. 

The  general  wage  determinations 
issued  imder  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703)  487^630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Docvunents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  aimual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribes. 

Signed  at  Washington,  D.C.  tliis  27th  day 
of  June  1997. 

Margaret  Washington, 

Acting  Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  97-17378  FUed  7-3-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR97-^1] 

Information  Ooiiection  Activities; 
Proposed  Collection,  Comment 
Request;  Portable  Fire  Extinguishers 
(29  CFR  191 0.1 57(fM1 6))— Hydrostatic 
Test  Certification  Record 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 


format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety'  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirement  contained  in  29  CFR 
1910.157(f)(16).  The  Agency  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
partial  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  equality,  utility-,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  regarding  this 
notice  must  be  submitted  on  or  before 
September  5,  1997. 
ADDRESSES:  Comments  must  be 
submitted  to  the  Docket  Office.  Docket 
No.  ICR97-31.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  Room  N-2625,  200 
Constitution  .^ve  .  Washington,  D.C. 
20210.  Telephone:  (202)  219-7894. 
Written  comments.  10  pages  or  fewer  in 
length,  may  also  be  transmitted  by 
facsimile  to  (202)  219-5046. 
FOR  FURTHER  fNFORMATlOW  COWTACT: 
Michael  B.  Moore,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Ave.,  NW., 
Washington,  D.C.  20210.  Telephone: 
(202)  219-722,  ext.  115.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  person  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  21^ 
8061.  ext.  100  or  Barbara  Bielaski  at 
(202)  219-8076.  ext.  142.  For  electronic 
copies  of  the  information  collection 
request  on  Portable  Fire  Extinguishers 
(29  CFR  1910.157(0(16)}— Hydrostatic 
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Test  Certification  Record,  contact 
OSHAs  WebPage  on  the  Internet  at 
http://www.osha.gov/  and  click  on 
"standard." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

OSHA  requires  that  you 
hydrostatically  test  portable  fire 
extinguishers  every  five  to  12  years 
depending  upon  the  type  of  shell 
construction.  Upon  request,  evidence 
must  be  presented  indicating  that  such 
tests  had  been  conducted  at  the  time 
intervals  shown  in  Table  L-1  of  29  CFR 
1910.157.  OSHA  requires  the  employer 
to  provide,  as  evidence  of  the  test,  the 
date  of  the  test,  the  signature  of  the 
person  performing  the  test,  and  the 
serial  number  or  other  identifier  of  the 
extinguisher  that  was  tested.  The 
employer  must  retain  the  evidence  of 
testing  for  the  lest  interval  OSHA 
requires  for  the  extinguisher  (five  to  12 
years)  or  until  the  extinguisher  is 
removed  from  service. 

n.  Current  Actions 

This  notice  require  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
inspection  certification  requirements 
contained  in  Portable  Fire  Extinguishers 
(29  CFR  1910.157(0(16)}— Hydrostatic 
Test  Certification  Record  (currently 
approved  under  OMB  Control  No.  1218- 
0210). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Portable  Fire  Extinguishers  (29 
CFR  1910.157(f)(16))— HydrostaUc  Test 
Certification  Record. 

OMB  Number;  1218. 

Agency  Number:  Docket  Number  ICR- 
97-31. 

Affected  Public:  Business  or  other  for- 
profit;  Federal,  state,  local  or  tribal 
governments. 

Number  of  Respondents:  1,275,500. 

Frequency:  Varies. 

Average  Time  per  Response:  0.25 
hours. 

Estimated  Total  Burden  Hours: 
318,750. 

Total  Annualized  Capital /Startup 
Costs:  $0. 

Signed  at  Washington,  D.C.  this  26th  day 
of  June  1997 
John  F.  Martoaik, 

Acting  Director.  Directorate  of  Safety 
Standards  Program. 
(FR  Doc  97-17632  Filed  7-3-97;  8:45  amj 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 

Administration 

[Docket  No.  ICR  97-30] 

Agency  Information  Collection 
Activities;  Request  for  Withdrawal  of 
Approval  for  Information  Collection 
Activities;  Aboveground  Tank  Venting 
Devices  (29  CFR  1910.106(b)(2)(v)(i) 
and  29  CFR  1 926.1 52(i)(2)(v)(i)— 
Manufacturers'  Certification  of  Test 

action:  Withdrawal. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(cK2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  OSHA  is 
soliciting  comments  concerning  the 
proposed  withdrawal  of  the  information 
collection  requirements  for  a 
manufacturer's  certification  of  test 
validity  for  aboveground  liquid  storage 
tank  venting  devices  contained  in  29 
CFR  1910.106(b)(2)(v)(i)  and  29  CFR 
1926.152(i)(v)(I). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  5, 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-30,  Occupational  Safety 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-2625,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210.  Telephone:  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  B.  Moore,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210.  Telephone: 
(202)  219-7216,  ext.  115.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 


telephoning  Theda  Kenney  at  (202)  219- 
8061.  ext.  100,  or  Barbara  Bielaski  at 
(202)  219-8076,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  to  Withdraw  on  the  certification 
provisions  of  Aboveground  Tank 
Venting  Devices,  contact  OSHA's  Web 
Page  on  the  Internet  at  http:// 
www.osha.gov/  and  click  on  standards. 

SUPPLEMENTARY  INFORMATION: 

I.  Comments 

OSHA  requests  comments  on  its 
determination  that  the  vent  test 
requirements  do  not  involve  a  collection 
of  information  and:  ther^ore,  are  not 
subject  to  approval  of  OMB  under  the 
Paperwork  Reduction  Act  (PRA). 

The  provisions  in  question  require  the 
employer  to  make  a  test  but  do  not 
require  records.  Tests  performed  by 
manufacturer  must  be  certified  by  a 
qualified  impartial  observer.  OSHA 
originally  considered  the  term 
"certified"  to  involve  a  collection  of 
information  and  to  be  subject  to  PRA. 
Upon  reconsideration,  OSHA  no  longer 
believes  the  term  "certified"  as  used 
implies  a  paperwork  burden  and  hence 
its  request  to  withdraw  its  paperwork 
burden  estimate.  There  is  no  change  to 
the  actual  requirement  to  conduct  the 
test  as  a  result  of  the  Agency's 
determination  that  no  paperwork 
burden  exists. 

If  commenters  disagree  with  the 
Agency's  determination,  and  instead 
believe  that  a  burden  does  exist,  then 
the  Agency  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evlauate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

n.  OSHA's  Estimate  of  a  Burden 

As  stated  before,  OSHA  no  longer 
believes  that  an  information  collection 
burden  exists  for  these  two  provisions. 
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However,  with  respect  to  29  CFR 
1910.106(b)(2)(v)(i),  OSHA  estimated 
previously  that  there  were  3  million 
employers  that  could  have  aboveground 
storage  tanks  that  would  require  venting 
devices.  Of  those,  OSHA  estimated  that 
one-half  or  1.5  million  employers  would 
turn  to  the  manufacturer  for  venting 
device  testing.  OSHA  previously 
assumed  that  these  1.5  million 
employers  would  have  to  obtain  and 
make  available  to  OSHA  a 
manufacturer's  certificate  of  test 
validity.  OSHA  estimated  that  it  would 
take  each  employer  5  minutes  to  retrieve 
and  provide  the  manufacturer's  test 
certificate  to  OSHA  and  that  each 
employer  could  have  5  tanks.  Based 
upon  tiiese  assumptions,  OSHA 
estimated  previously  that  it  would  take 
employers  625,000  hours  to  provide  the 
test  certificates  (1.5  million  employers  x 
5  minutes/employer  x  5  tanks/ 
employer).  OSHA  used  a  wage  rate  of 
$25.00/hour  for  the  individual  who 
would  obtain  and  provide  the  test 
validity  certificate.  OSHA,  therefore, 
estimated  a  one-time  cost  burden  of 
$15,625,000.00. 

With  respect  to  29  CFR 
1926.152{i)(2)(v){I),  OSHA  estimated 
previously  that  there  were  1,000 
construction  sites  that  could  have  as 
many  as  two  tanks  per  site  that  would 
use  the  manufactiu^r's  test.  Using  the 
same  wage  rate  as  used  for  part  1910, 
OSHA  estimated  that  employers  in  the 
construction  industry  would  use 
approximately  833  hours  and  spend 
approximately  $20,825.00  to  obtain  and 
provide  the  manufacturer's  certificate  of 
test  validity. 

The  total  burden  estimate  for  this 
standard  in  both  general  industry  and 
construction  was  estimated  to  be 
625,833  hours  and  $15,627,075.00. 

With  the  withdrawal  of  the  previous 
information  collection  approval,  the 
burden  for  these  certifications  will 
become  zero  dollars. 

Type  of  Review:  Request  for 
withdrawal  of  approval. 

Title:  Aboveground  Tank  Venting 
Devices  (29  CFR  1910.106(b)(2)(v)(i)  and 
29  CFR  1926.152(i)(2)(v)(I)— 
Manufacturer's  Certification  Test. 

Frequency  of  Response:  Varies. 

Affected  Public:  Business  or  other  for 
profit  and  Federal;  State,  local  or  tribal 
governments. 

Previous  Number  of  Respondents: 
1,501,000. 

Revised  Number  of  Respondents:  Zero 
(0). 

Previous  Estimated  Time  Per 
Response:  5  minutes. 

[Revised  Time  of  Response:  2^ro 
minutes  (0:00). 


Previous  Total  Annual  Burden  Hours: 
625,083. 

Revised  Total  Annual  Burden  Hours: 
0. 

Total  Annualized  Capital/Startup 
Costs:  0. 

Signed  at  Washington,  D.C,  this  26th  day 
of  June  1997. 
John  F.  Martonik, 

Acting  Director.  Directorate  of  Safety 
Standards  Programs. 
[FR  Doc.  97-17633  Filed  7-3-97;  8:45  ami 
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DEPARTMErfT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR^7-39] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request; 
Telecommunications  (19  CFR 
1910.268(c))— Training  Certification 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirement  contained  in  29  CFR 
1910.268(c).  The  Agency  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessajy 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  5, 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-39,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  as  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  Cannon.  Directorate  of  Safety 
Standards  Programs.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW, 
Washington,  DC.  20210,  telephone: 
(202)  219-8161.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061,  ext.  100,  or  Barbara  Bielaski  at 
(202)  219-8076,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  on  the  training  provision  in  the 
Telecommunications  standard,  contact 
OSHA's  WebPage  on  the  Internet  at 
http://wvkrw.osha.gov/and  click  on 
"standards." 

SUPPt-EMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  training  certification  records 
required  in  29  CFR  1910.268(c)  are 
necessary  to  assure  compliance  with  the 
requirement  for  telecommunications. 
They  are  intended  to  assure  that 
employees  have  been  trained  in  the 
various  precautions  and  safe  practices 
in  work  performed  at 
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telecommunications  centers  and  at 
telecommunications  field  installations 
which  are  located  outdoors  or  in 
building  spaces  used  for  such  field 
installations. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the  training 
certification  requirement  contained  in 
29CFR  1910.268(c)— 
Telecommunications  (currently 
approved  under  OMB  Control  No.  1218- 
0210). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Telecommunications  (29  CFH 
1910.268(c) — Training  certification. 

OMB  Numfaer.  1218- 

Agency  Number:  Docket  Number  ICR- 
97-39. 

Affected  Public:  State  or  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  213.980. 

Frequency:  Varies. 

Avemge  Time  per  Response:  0.08 
hour. 

Estimated  Total  Burden  Hours: 
17.118. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington,  D.C.  this  30th  day 
of  June  1997. 
John  F.  Martonik, 

Acting  Director.  Directorate  of  Safety 
Standards  Programs. 
(FR  Doc.  97-17634  Filed  7-3-97;  8:45  am] 

BILUNG  CODE  «510-26-M 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Sunshine  Act 
Meeting  of  the  Board  of  Directors 
Finance  Committee 

TIME  AND  DATE:  The  Finance  Committee 

of  the  Legal  Services  Corporation's 

Board  of  Directors  will  meet  on  July  13, 

1997.  The  meeting  will  begin  at  9:15 

a.m.  and  continue  until  conclusion  of 

the  committee's  agenda. 

LOCATION:  Garden  West  Room,  Omni  Los 

Angeles  Hotel  &  Centre,  930  Wilshire 

Blvd.,  Los  Angeles,  CA  90017.  (213) 

89&-3880. 

STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  May  9, 
1997,  committee  meeting. 

3.  Review  of  Corporation's  FY  1997 
budget  and  expenses  through  May  31. 
1997. 


4.  Review  of  status  of  FY  1998 
appropriation  request. 

5.  Preliminary  discussion  and  setting 
of  timetable  for  FY  1999  appropriation 
request. 

6.  Consider  and  act  on  how  to  fund 
the  processing  of  employee  grievances 
filed  against  &e  Inspector  General  or 
President  of  the  Corporation. 

7.  Consider  and  act  on  other  business. 

8.  Public  comment. 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

Dated:  July  2,  1997. 
Victor  M.  Fortune. 
Genera]  (Counsel. 
(FR  Doc.  97-17759  Filed  7-2-97;  2:13  pmj 

BtLUNG  COO€  7050-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Sunshine  Act 
Meeting  of  the  Board  of  Directors  Ad 
Hoc  Committee  on  Performance 
Reviews  of  the  President  and  Inspector 
General 

TIME  AND  DATE:  The  Ad  Hoc  Committee 
on  Performance  Reviews  of  the 
President  and  Inspector  General  of  the 
Legal  Services  Corporation's  Board  of 
Directors  will  meet  on  July  13,  1997. 
The  meeting  will  begin  at  9:30  a.m.  and 
continue  until  conclusion  of  the 
committee's  agenda. 
LOCATION:  Los  Angeles  Room,  Omni  Los 
Angeles  Hotel  &  Centre,  930  Wilshire 
Blvd.,  Los  Angeles,  CA  90017,  (213) 
896-3880. 
STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Consider  and  act  on  proposed 
policies  and  procedures  for  annual 
performance  reviews  of  the 
Corporation's  President  and  Inspector 
General. 

3.  Consider  and  act  on  other  business. 

4.  Public  comment. 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 


and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

Dated:  July  2,  1997. 
Victor  M.  Fortuno. 
General  Counsel. 

[FR  Doc.  97-17760  Filed  7-2-97;  2:13  pm] 
BtLUNG  CODE  705(M)1-P 

LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Sunshine  Act 
Meeting  of  the  Board  of  Directors'  Ad 
Hoc  Committee  on  Grievances 

TIME  AND  DATE:  The  Ad  Hoc  Committee 
on  Grievances  of  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  July  13,  1997.  The  meeting  will 
begin  at  10:30  a.m.  and  continue  until 
conclusion  of  the  committee's  agenda. 
LOCATION:  Los  Angeles  Room,  Omni  Los 
Angeles  Hotel  &  Centre,  930  Wilshire 
Blvd.,  Los  Angeles,  CA  90017,  (213) 
896-3880. 
STATUS  OF  MEETING:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Report  on  the  status  of  the  only 
grievance  that  is  currently  pending. 

3.  Consider  and  act  on  the  issue  of 
how  to  fund  the  processing  of  employee 
grievances  against  the  Corporation's 
President  or  Inspector  General. 

4.  Consider  and  act  on  whether  to 
recommend  to  the  Board  of  Directors 
any  revisions  to  the  procedure  adopted 
by  the  Board  on  May  10.  1997,  for  the 
handling  of  grievances  filed  against  the 
Corporation's  President  or  Inspector 
General. 

5.  Consider  and  act  on  any  report 
submitted  by  the  fact-finder  in  the  only 
grievance  that  is  currently  pending. 

6.  Consider  and  act  on  other  business. 

7.  Public  comment. 

CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

Dated:  July  2.  1997. 
Victor  M.  Fortuno, 
General  Counsel. 

IFRDoc.  97-17761  Filed  7-2-97;  2:13  pml 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Meeting  of  the 
Board  of  Directors  Committee  on 
Provision  for  the  Delivery  of  Legal 
Services 

TIME  AND  DATE:  The  Committee  on 
Provision  for  the  Delivery  of  Legal 
Services  of  the  Legal  Services 
Corporation's  Board  of  Directors  vdll 
meet  on  July  13,  1997.  The  meeting  will 
begin  at  10:30  a.m.  and  continue  unnl 
conclusion  of  the  committee's  agenda. 
LOCATION:  Garden  West  Room,  Omni  Los 
Angeles  Hotel  and  Centre,  930  Wilshire 
Blvd.,  Los  Angeles,  CA  90017,  (213) 
896-3880. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  May  9, 
1997,  committee  meeting. 

3.  Report  by  the  Corporation's 
Inspector  General  on  the  status  of 
implementation  of  §509  of  Pub.  L.  104- 
134. 

4.  Staff  report  on  activities  of  the 
Office  of  Program  Operations. 

5.  Consider  and  act  on  final  revisions 
to  the  Accoundng  Guide  for  LSC 
Grantees. 

6.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  INFORMATXM: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-«810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

Dated:  July  2,  1997. 
Victor  M.  Fortuno. 

General  Counsel. 

[FR  Doc.  97-17762  Filed  7-2-97;  2:13  pm) 

BILUNQ  CODE  70SO-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Meeting  of  the 
Board  of  Directors  Operations  and 
Regulations  Committee 

TIME  AND  DATE:  The  Operations  and 
Regulations  Committee  of  the  Legal 
Services  Corporation  Board  of  Directors 
will  meet  on  July  13,  1997.  The  meeting 
will  begin  at  1:00  p.m.  and  continue 
until  the  committee  concludes  its 
agenda. 

LOCATION:  Garden  West  Room,  Omni  Los 
Angeles  Hotel  &  Centre,  930  Wilshire 


Blvd.,  Los  Angeles,  CA  90017,  (213) 
896-3880. 

STATUS  OF  MEETING:  Open. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  May  9. 
1997,  committee  meeting. 

3.  Approval  of  minutes  of  the 
committee's  May  9,  1997,  executive 
session. 

4.  Consider  and  act  on  final  revisions 
to  45  CFR  Part  1626,  the  Corporation's 
regulation  restricting  legal  assistance  to 
aliens. 

5.  Consider  and  act  on  proposed 
revisions  to  45  CFR  Part  1630,  the 
Corporation's  regiilation  governing  cost 
standards  and  procedures. 

6.  Consider  and  act  on  proposed 
technical  revisions  to  45  CFR  Part  1602, 
the  Corporation's  procedures  for 
disclosure  of  information  under  the 
Federal  Freedom  of  Information  Act. 

7.  Consider  and  act  on  other  business. 
CONTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Coimsel  and 
Secretary  of  the  Corporation,  at  (202) 
336-8810. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  acconunodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

Dated:  July  2.  1997. 
Victor  M.  Fortano, 

Genera]  Counsel. 

[FR  Doc.  97-17763  Filed  7-2-97;  2:13  pmj 

BILUNG  CODE  TQSO-OI-P 


a  party,  and  the  Board  may  act  on  the 
matters  reported.  The  closing  is 
authorized  by  the  relevant  provision  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(c)(10)l  and  the 
corresponding  regulation  of  the  Legal 
Services  Corporation  (45  CFR 
§  1622.5(h)].  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  available 
upon  request 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting;  Sunshine  Act 
Meeting  of  the  Board  of  Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  July  14,  1997.  The  meeting  will 
begin  at  8:30  a.m.  and  continue  until 
conclusion  of  the  Board's  agenda. 
LOCATION:  Garden  West  Room,  Omni  Los 
Angeles  Hotel  &  Centre,  930  Wilshire 
Blvd.,  Los  Angeles,  CA  90017,  (213) 
896-3880. 

STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  unanimous  vote  of  the 
Board  of  Directors  to  hold  an  executive 
session.  At  the  closed  session,  the 
Corporation's  General  Coimsel  will 
report  to  the  Board  on  litigation  to 
which  the  Corporation  is  or  may  become 


MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1 .  Approval  of  agenda. 

2.  Approval  of  minutes  of  the  May  10, 

1997,  Board  meeting. 

3.  Approval  of  minutes  of  the  May  10. 

1997,  executive  session. 

4.  Chairman's  and  Members'  Reports. 

5.  President's  Report. 

6.  Inspector  General's  Report. 

7.  Presentation  by  California  project 

directors. 

8.  Ratification  of  the  Corporation's 

employment  contract  with  John 
McKay. 

9.  Consider  and  act  on  the  report  of  the 

Board's  Operations  and  Regxilations 
Committee: 

a.  Consider  and  act  on  final  revisions 
to  45  CFR  Part  1626,  the 
Corporation's  regulation  restricting 
legail  assistance  to  aliens. 

b.  Consider  and  act  on  technical 
revisions  to  45  CFR  Part  1602,  the 
Corporation's  procedures  for 
disclosure  of  information  under  the 
Federal  Freedom  of  Information 
Act. 

10.  Consider  and  act  on  the  report  of  the 

Board's  Finance  Committee. 

11.  Consider  and  act  on  the  report  of  the 

Board's  Provision  for  the  Delivery 
of  Legal  Services  Committee. 
a.  Consider  and  act  on  final  revisions 
to  the  Accoimting  Guide  for  LSC 
Grantees. 

12.  Consider  and  act  on  the  report  of  the 

Ad  Hoc  Committee  on  Performance 
Reviews  of  the  President  and 
Inspector  General, 
a.  Consider  and  act  on  proposed 
policies  and  procedures  for  armual 
performance  reviews  of  the 
Corporation's  President  and 
Inspector  General. 

13.  Consider  and  act  on  the  report  of  the 

Ad  Hoc  Committee  on  Grievances, 
a.  Consider  and  act  on  proposed 
amendment(s)  to  the  procedure 
adopted  by  the  Board  on  May  10, 
1997,  for  the  handling  of  employee 
grievances  filed  against  the 
Corporation's  Inspector  General  and 
its  President. 

14.  Consider  and  act  on  the 

development  of  a  strategic  planning 
process. 
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Closed  Session 

15.  Briefing '  by  the  Inspector  General 

on  the  activities  of  the  OIG. 

16.  Consider  and  act  on  the  General 

Counsel's  report  on  potential  and 
pending  litigation  involving  the 
Corporation. 

Open  Session 

17.  Public  comment. 

18.  Consider  and  act  on  other  business. 
COHTACT  PERSON  FOR  INFORMATION: 
Victor  M.  Fortuno,  General  Counsel  and 
Secretary  of  the  Corporation,  at  (202) 
33&-8810. 

Specia}  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Jean  Edwards  at  (202)  336- 
8811. 

Dated:  July  2,  1997. 
Victor  M.  Fortuno, 
Genera]  Counsel. 
(FR  Doc.  97-17764  Filed  7-2-97;  2:13  pml 

BNJJNO  CODE  7Q60-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  National  Endowment  for  the 

Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office.  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  DC.  20506 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  E.  Weiss,  Advisory  Committee 
Management  Officer,  National 
Endowment  for  the  Humanities, 
Washington,  D.C.  20506;  telephone 
(202)  606-8322.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  may  be  obtained  by 
contacting  the  Endowment's  TDD 
terminal  on  (202)  606-8282. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
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'  Any  portion  of  the  closed  session  consisting 
solely  of  stafT  briefings  does  not  fall  within  the 
Sunshine  .^cfs  definition  of  the  term  "meeting" 
and.  therefore,  the  requirements  of  the  Sunshine 
Act  do  not  apply  to  any  such  portion  of  the  closed 
session.  5  U.S.C.  552(h)(a)(2)  and  (b).  See  also  45 
CFR  §  1622.2  &  1622.3. 


for  financial  assistance  under  the 
National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose:  (1)  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential;  or  (2)  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisory  Committee  meetings, 
dated  July  19,  1993, 1  have  determined 
that  this  meeting  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4), 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date.  July  11,1997 

Time:  8:30  a.m.  to  6:00  p.m. 

floom:  415 

Program:  This  meeting  will  review 
applications  for  Challenge  Grants 
for  Colleges  and  Universities, 
submitted  to  the  Office  of  Challenge 
Grants  for  projects  at  the  May  1, 
1997  deadline. 

2.  ZJate.  July  14. 1997 

Time:  8:30  a.m.  to  6:00  p.m. 

Room:  415 

Program:  This  meeting  will  review 
applications  for  Challenge  Grants 
for  Museums  and  Public 
Humanities  Organizations, 
submitted  to  the  Office  of  Challenge 
Grants  for  projects  at  the  May  1, 
1997  deadline. 

3.  Date:  July  21,  1997 

Time:  8:30  a.m.  to  6:00  p.m. 

floom;  415 

Program:  This  meeting  will  review 
applications  for  Challenge  Grants 
for  Research  Institutions,  submitted 
to  the  Office  of  Challenge  Grants  for 
projects  at  the  May  1, 1997 
deadline. 

4.  Date.  July  21,  1997 

Time:  8:30  a.m.  to  5:00  p.m. 

floom;  315 

Program:  This  meeting  will  review 
applications  for  Challenge  Grants 
for  Fellowships  for  College 
Teachers  and  Independent  Scholars 
in  American  History  I,  submitted  to 
the  Division  of  Research  and 
Education  for  projects  at  the  May  1, 
1997  deadline. 

5.  Date.  July  21,  1997 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  430 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  Music,  Dance,  and  Film 


submitted  to  the  Division  of 
Research  and  Education  for  projects 
at  the  May  1.  1997  deadline. 

6.  Date:  July  22,  1997 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  Philosophy,  submitted 
to  the  Division  of  Research  and 
^Education  for  projects  at  the  May  1, 
1997  deadline. 

7.  Z>ate;  July  23,  1997 

Time:  8:30  a.m.  to  5:00  p.m. 

floom;  430 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  in  U.S.  and 
Latin  American  History  and  Studies 
I,  submitted  to  the  Division  of 
Research  and  Education  for  projects 
at  the  May  1,  1997  deadline. 

8.  £tate;July  23,  1997 

Time:  8:30  a.m.  to  5:00  p.m. 

Room:  315 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  African,  Asian,  and 
Latin  American  History,  submitted 
to  the  Division  of  Research  and 
Education  for  projects  at  the  May  1, 
1997  deadline. 

9.  Date;  July  25,  1997 

Time:  8:30  a.m.  to  5:00  p.m. 

floom;  315 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  Languages  and 
Literatures  I.  submitted  to  the 
Division  of  Research  and  Education 
for  projects  at  the  May  1, 1997 
deadline. 

10.  r>ate;July  25,  1997 
Time:  8:30  a.m.  to  6:00  p.m. 
floom;  415 

Program:  This  meeting  will  review 
applications  for  Challenge  Grants 
for  Public  Libraries,  submitted  to 
the  Office  of  Challenge  for  projects 
at  the  May  1,  1997  deadline. 

11.  Dote;  July  25,1997 
Time;  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  Languages  and 
Literature  II,  submitted  to  the 
Division  of  Research  and  Education 
for  projects  at  the  May  1,  1997 
deadline. 

12.  Date;  July  28.  1997 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  315 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
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University  Teachers  in  European 
History,  submitted  to  the  Division 
of  Research  and  Education  for 
projects  at  the  May  1,  1997 
deadline. 

13.  Date;  July  28,  1997 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  Eiux)pean  History, 
submitted  to  the  Division  of 
Research  and  Education  for  projects 
at  the  May  1,  1997  deadline. 

14.  Date:  July  29, 1997 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  430 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  in  Music, 
Dance,  Theater  and  Media, 
submitted  to  the  Division  of 
Research  and  Education  for  projects 
at  the  May  1,  1997  deadline. 

15.  £)ate;  July  30,1997 
Time:  8:30  a.m.  to  5:00  p.m. 
Room:  315 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  in  Modem 
European  Languages,  Literatures 
and  Criticism,  submitted  to  the 
Division  of  Research  and  Education 
for  projects  at  the  May  1,  1997 
deadline. 

16.  Date;  July  31,  1997 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  415 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
College  Teachers  and  Independent 
Scholars  in  American  History  D, 
submitted  to  the  Division  of 
Research  and  Education  for  projects 
at  the  May  1,  1997  deadline. 

17.  Date;  July  31,1997 
Time:  8:30  a.m.  to  5:00  p.m. 
floom;  315 

Program:  This  meeting  will  review 
applications  for  Fellowships  for 
University  Teachers  in  American 
History  and  Studies  II,  submitted  to 
the  Division  of  Research  and 
Education  for  projects  at  the  May  1 , 
1997  deadline. 

Nancy  E.  Weiss, 

Advisory  Committee,  Management  Officer. 

(FR  Doc.  97-17640  Filed  7-3-97;  8:45  am] 

BILUNG  CODE  7S36-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Comment  Request;  Submission  for 
0MB  Review 

AGENCY:  National  Science  Foundation. 
ACTION:  Comment  request;  submission 


for  OMB  review. 


Title  of  Collection:  NSF  Surveys  to 
Measure  Customer  Service  Satisfaction. 
SUMMARY:  The  National  Science 
Foundation,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  This  is  the  second  notice 
for  public  comment,  the  first  was 
published  in  the  Federal  Register  on 
April  22,  1997  at  Vol.  62,  No.  77.  page 
19622.  No  comments  were  received 
from  the  public  in  response  to  the  first 
notice. 

COMMENT  DUE  DATES:  Written  comments 
must  be  received  on  or  before  August  4. 
1997. 

ADDRESSES:  Submit  comments  to  Office 
of  Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for 
National  Science  Foundation,  725-1 7th 
Street,  N.W.  Room  10235,  Washington. 
DC.  20503. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 
A.  McHenry,  the  NSF  Reports  Clearance 
Officer  on  (703)  306-1125  x2010  or  send 
email  to  gmchenry@nsf.gov. 

SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

Executive  Order  12862  requires  that 
Federal  agencies  "survey  customers  to 
determine  the  kind  and  quality  of 
services  they  want  and  their  level  of 
satisfaction  with  existing  services."  The 
National  Science  Foundation  has  an 
ongoing  need  to  collect  information 
from  its  customer  community  (primarily 
individuals  and  organizations  engaged 
in  science  and  engineering  research  and 
education)  to  get  perceptions  of  the 
quality  and  kind  of  our  grant-making 
and  other  services. 

2.  Use  of  the  Iiiformation 

The  purpose  of  these  ongoing 
collections  of  customer  satisfaction 
information  is  to  assist  NSF  in 
continuously  evaluating  its  operations 
in  order  to  improve  customer  service. 

3.  Expected  Respondents 

Respondents  will  primarily  be 
individuals  and  organizations  engaged 
in  science  and  engineering  research  and 
education. 

4.  Burden  on  the  Public 

The  burden  on  the  public  will  change 
according  to  the  needs  of  each 
individual  customer  satisfaction  survey, 
however,  each  survey  is  estimated  to 
take  approximately  30  minutes  per 
response. 


Dated:  June  24.  1997. 
Gail  A.  McHenry, 

NSF  Reports  Clearance  Officer. 

IFR  Doc.  97-17535  Filed  7-3-97;  8:45  am) 

BILUNQCOOC  7$66-01-M 

NATIONAL  SCIENCE  FOUNDATION 

Comment  Request;  Submission  for 
OMB  Review 

AGENCY:  National  Science  Foundation. 

ACTION:  Comment  request;  submission 
for  OMB  review. 

Title  of  Collection:  Baseline  Data 
Collection  for  FastLane  Project. 

SUMMARY:  The  National  Science 
Foundation,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  This  is  the  second  notice 
for  public  comment,  the  first  was 
published  in  the  Federal  Register  on 
April  21,  1997  at  Vol.  62.  No.  76,  page 
19358.  No  comments  were  received  in 
response  to  the  first  notice.  NSF  is 
submitting  this  proposed  collection  to 
OMB  for  clearance  simultaneously  with 
the  publication  of  this  second  notice. 

COMMENT  DUE  DATE:  Written  comments 
must  be  received  on  or  before  August  4, 
1997. 

ADDRESSES:  Submit  comments  to  Office 
of  Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for 
National  Science  Foundation,  725-1 7th 
Street,  NW.,  Room  10235,  Washington, 
DC.  20503. 

FOR  FURmER  INFORMATKM  CONTACT: 

Gail  A.  McHenrv.  the  NSF  Reports 
Clearance  Officer  on  (703)  306-1125 
x2010  or  send  email  to 
gmchenry@nsf.gov. 

SUPPLEMENTARY  INFORMATION: 
1.  Abstract 

The  NSF  FastLane  project  is  a  3-year 
experimental  program  using  advanced 
information  technology  to  re-design  and 
streamline  the  way  NSF  does  business 
with  the  research  community.  The  long- 
term  goals  of  FastLane  are  to  reduce 
administrative  burden,  lower  costs,  and 
increase  access  to  information  for  the 
research  and  education  communities. 
The  National  Science  Foimdation  (NSF) 
designed  this  new  collection  effort  to 
assemble  baseline  information  from 
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research  institutions  about  the 
administrative  burden  (time  and  cost 
measurements)  and  workflow  processes 
associated  with  the  preparation, 
submission,  and  post-award 
administration  of  proposals  to  NSF  and 
other  federal  research  funding  agencies. 

2.  Use  of  the  Information 

The  purpose  of  this  study  is  to  collect 
baseline  data  about  administrative 
processes  that  NSF  expects  to  improve 
with  FastLane.  NSF  will  then  be  able  to 
gauge  the  impact  of  FastLane  on  specific 
administrative  processes  at  research 
institutions  by  comparing  out-year 
measurements  to  these  baselines.  The 
results  of  these  comparisons  will  help  to 
guide  future  FastLane  development 
efforts. 

3.  Expected  Respondents 

The  collection  effort  will  involve 
approximately  55  institutions  and  will 
be  conducted  as  a  telephone  survey.  In 
the  course  of  the  survey,  both 
administrative  and  research  staff  will  be 
contacted  at  each  institution. 

4.  Burden  on  the  Public 

The  Foundation  estimates  that  a  total 
annual  reporting  and  recordkeeping 
burden  of  363  hours  will  result  from  the 
collection  of  information.  The 
calculation  is:  484  respondents  (11 
individuals  per  institutionx55 
institutionsx80%  estimated  response 
rate)xl  response  (one-time  survey )x45 
minutes/respondent=363  hours.    . 

Dated:  |une  24.  1997. 
Gail  A.  McHeniy, 
NSF  Reports  Clearance  Officer. 
IFR  Doc.  97-17536  Filed  7-3-97;  8:45  ami 
BIUJNQ  CODE  7565-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[lA  97-050] 

In  the  Matter  of  Mr.  Lonnle  Randall 
Wilson;  Order  Prohibiting  Involvement 
in  NRC-Llcensed  Activities  (Effective 
Immediately) 

I 

Mr.  Lonnie  Randall  Wilson,  a  contract 
insulator,  was  employed  at  American 
Electric  Power  Company's  (Licensee) 
D.C.  Cook  Nuclear  Plant  facility.  The 
Licensee  is  the  holder  of  License 
Numbers  DPR-58  and  DPR-74.  issued 
by  the  Nuclear  Regulatory  Commission 
(NRC)  on  October  25,  1974,  and 
December  23,  1977,  respectively.  These 
licenses  authorize  the  operation  of  D.C. 
Cook  Nuclear  Plant  Units  1  and  2  in 
accordance  with  the  conditions 


specified  therein.  The  facility  is  located 
on  the  Licensee's  site  in  Bridgman, 
Michigan. 

n 

In  accordance  with  10  CFR  73.56, 
nuclear  power  plant  licensees  must 
conduct  access  authorizaUon  programs 
for  individuals  seeking  unescorted 
access  to  protected  and  vital  areas  of  the 
plant  with  the  objective  of  providing 
high  assurance  that  individuals  granted 
unescorted  access  are  trustworthy  and 
reliable  and  do  not  constitute  an 
unreasonable  risk  to  the  health  and 
safety  of  the  public.  The  unescorted 
access  authorization  program  must 
include  a  background  investigation 
which,  at  a  minimum,  verifies  a 
person's  true  identity,  verifies  an 
individual's  character  and  reputation, 
and  develops  information  concerning  an 
individual's  employment  and  criminal 
histories.  The  decision  to  grant 
unescorted  access  authorization  must  be 
based  on  the  licensee's  review  and 
evaluation  of  all  pertinent  information. 

In  order  to  be  certified  for  unescorted 
access  at  the  D.C.  Cook  Nuclear  Plant  as 
a  contractor  employee,  Mr.  Wilson 
completed  a  security  background 
screening  questioimaire  on  December 
11, 1993  and  answered  "no"  to 
questions  regarding  whether  he  had  ever 
tested  positive  for  drugs  or  ever  been 
removed  or  denied  access  to  a  nuclear 
power  plant.  Contrary  to  this  response, 
on  July  23, 1991,  Mr.  Wilson  had  been 
denied  access  to  the  Turkey  Point 
Nuclear  Station  for  testing  positive  for 
illegal  drugs.  In  addition.  Mr.  Wilson 
gained  unescorted  access  to  the  James 
A.  Fitzpatrick  Nuclear  Power  Plant  by 
falsifying  his  New  York  Power 
Authority  (NYPA)  Personal  History 
Questionnaire  for  Unescorted  Access, 
dated  January  7. 1992. 

By  deliberately  falsifying  information 
on  his  background  questionnaire  to  gain 
unescorted  access  to  the  D.C.  Cook 
Nuclear  Plant,  Mr.  Wilson  was  granted 
unescorted  access  during  the  periods 
February  11, 1994,  through  April  22, 
1994.  and  September  19,  1994,  through 
November  11, 1994.  On  November  16, 
1994,  Mr.  Wilson  returned  to  the 
Fitzpatrick  Plant  and  again  applied  for 
access.  Mr.  Wilson  deliberately  falsified 
information  on  his  NYPA  Personal 
History  Questiormaire  for  Unescorted 
Access  dated  November  16,  1994  in 
order  to  again  be  granted  unescorted 
access  at  this  plant.  During  the  review 
process,  Fitzpatrick  security  discovered 
that  Mr.  Wilson  had  tested  positive  for 
drug  use  at  Turkey  Point,  and  that 
Florida  Power  and  Light  Company  had 
denied  him  unescorted  access  at  that 
plant.  When  Mr.  Wilson  was 


interviewed  on  November  18,  1994  by 
the  Access  Control  Coordinator  at 
Fitzpatrick,  in  reference  to  his 
background  investigation,  Mr.  Wilson 
commented  to  the  Access  Control 
Coordinator  that  "it  took  three  plants  to 
finally  catch  him,  he's  made  30-40,000 
dollars  by  lying  and  would  do  it  again, 
I'm  not  the  only  one  doing  this." 
Although  Mr.  Wilson  later  denied 
making  the  statement  that  he  would 
falsify  access  forms  in  the  future  to  gain 
unescorted  access  to  nuclear  power 
plants,  the  Access  Control  Coordinator 
at  Fitzpatrick  documented,  by  an 
undated  memorandum,  that  Mr.  Wilson 
informed  him  that  Mr.  Wilson  would  lie 
again  to  gain  unescorted  access  to 
nuclear  power  plants. 

Mr.  Wilson  was  prosecuted  in  the 
Western  Judicial  District  of  Michigan  for 
making  false  statements  on  his  access 
application  at  the  D.C.  Cook  Nuclear 
Plant.  On  March  10.  1997,  Mr.  Wilson 
was  sentenced  by  Judge  Robert  H.  Bell, 
U.S.  District  Court  in  Grand  Rapids, 
Michigan  to  a  2-year  probation,  a  $2,000 
fine,  and  other  penalties  for  meiking 
false  statements  on  his  access 
application  at  D.C.  Cook. 

m 

Based  on  the  above,  the  NRC  has 
concluded  that  Mr.  Wilson  engaged  in 
deliberate  misconduct  by  falsifying 
information  contained  in  a  background 
questioimaire  by  not  stating  that  he 
failed  a  fitness-for-duty  drug  test  and 
that  he  had  been  denied  access  to  the 
Turkey  Point  Nuclear  Power  Station  in 
July  1991.  This  falsified  information 
was  relied  upon,  in  part,  in  granting  Mr. 
Wilson  unescorted  access  to  the  D.C. 
Cook  Nuclear  Plant  facility  on  two 
separate  occasions  in  1994,  and  at  the 
Fitzpatrick  Plant  prior  to  1994.  Mr. 
Wilson's  actions  constitute  a  violation 
of  10  CFR  50.5(a)(2),  which  prohibits  an 
individual  from  deliberately  providing 
information  to  a  licensee  or  contractor 
that  the  individual  knows  is  inaccurate 
or  incomplete  in  some  respect  material 
to  the  NRC.  The  information  that  Mr. 
Wilson  provided  regarding  his 
background  information  was  material 
because,  as  indicated  above,  licensees 
are  required  to  consider  such 
information  in  making  unescorted 
access  determinations  in  accordance 
with  the  requirements  of  10  CFR  73.56. 

The  NRC  must  be  able  to  rely  on  the 
Licensee,  its  contractors,  and  the 
Licensee  and  contractor  employees  to 
comply  with  NRC  requirements, 
including  the  requirement  to  provide 
information  that  is  complete  and 
acciurate  in  all  material  respects.  Mr. 
Wilson's  actions  in  deliberately 
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providing  false  information  to  the 
Licensee  constitute  deliberate  violations 
of  Commission  regulations,  and  his 
doing  so  on  multiple  occasions  raise 
serious  doubt  as  to  whether  he  can  be 
relied  upon  to  comply  with  NRC 
requirements  and  to  provide  complete 
and  accurate  information  to  NRC 
Licensees  and  their  contractors  in  the 
fut\ire.  Mr.  Wilson's  conduct  raises 
doubt  about  his  trustworthiness  and 
reliability. 

Consequently,  I  lack  the  requisite 
reasonable  assurance  that  licensed 
activities  can  be  conducted  in 
compliance  with  the  Commission's 
requirements  and  that  the  health  and 
safety  of  the  public  would  be  protected 
if  Mr.  Wilson  were  permitted  at  this 
time  to  be  involved  in  NRC-licensed 
activities.  Therefore,  the  public  health, 
safety  and  interest  require  that  Mr. 
Wilson  be  prohibited  from  any 
involvement  in  NRC-licensed  activities 
for  a  period  of  five  years  from  the  date 
of  this  Order.  In  addition,  if  Mr.  Wilson 
is  currently  involved  with  another 
licensee  in  NRC-licensed  activities,  Mr. 
Wilson  must  immediately  cease  such 
activities,  and  inform  the  NRC  of  the 
name,  address  and  telephone  number  of 
the  employer,  and  provide  a  copy  of  this 
Order  to  the  employer.  Additionally, 
Mr.  Wilson  is  required  to  notify  the  NRC 
of  his  employment  in  NRC-licensed 
activities  for  a  period  of  five  years 
following  the  prohibition  period. 
Furthermore,  pursuant  to  10  CFR  2.202, 
I  find  that  the  significance  of  Mr. 
Wilson's  conduct  described  above  is 
such  that  the  public  health,  safety  and 
interest  require  that  this  Order  be 
immediately  effective. 

IV 

Accordingly,  pursuant  to  sections 
103,  161b,  161c,  161i,  and  186  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  the  Commission's  regulations  in  10 
CFR  2.202  and  10  CFR  50.5,  It  Is  Hereby 
Ordered,  Effective  Immediately,  That. 

1.  Mr.  Lonnie  Randall  Wilson  is 
prohibited  from  engaging  in  activities 
licensed  by  the  NRC  for  five  years  from 
the  date  of  this  Order.  For  the  purposes 
of  this  Order,  licensed  activities  are 
those  activities  that  are  conducted 
pursuant  to  a  specific  or  general  license 
issued  by  the  NRC,  including,  but  not 
limited  to,  those  activities  of  Agreement 
State  licensees  conducted  pursuant  to 
the  authority  granted  by  10  CFR  150.20 

2.  For  a  period  of  five  years  after  the 
five  year  period  of  prohibition  has 
expired,  Mr.  Wilson  shall,  within  20 
days  of  his  acceptance  of  each 
employment  offer  involving  NRC- 
licensed  activities  or  his  becoming 
involved  in  NRC-licensed  activities,  as 


defined  in  Paragraph  fV.l  above, 
provide  notice  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC.  20555, 
of  the  name,  address,  and  telephone 
number  of  the  employer  or  the  entity 
where  he  is,  or  will  be.  involved  in  the 
NRC-licensed  activities.  In  the  first 
notification,  Mr.  Wilson  shall  include  a 
statement  of  his  commitment  to 
compliance  with  regulatory 
requirements  and  the  basis  why  the 
Commission  shall  have  confidence  that 
he  will  now  comply  with  applicable 
NRC  requirements. 

The  Director,  OfiRce  of  Enforcement, 
may,  in  writing,  relax  or  rescind  any  of 
the  above  conditions  upon 
demonstration  by  Mr.  Wilson  of  good 
cause. 


In  accordance  with  10  CFR  2.202,  Mr. 
Wilson  must,  and  any  other  person 
adversely  affected  by  this  Order  may, 
submit  an  answer  to  this  Order,  and 
may  request  a  hearing  on  this  Order 
within  20  days  of  the  date  of  this  Order. 
Where  good  cause  is  shown, 
consideration  will  be  given  to  extending 
the  time  to  request  a  hearing.  A  request 
for  extension  of  time  must  be  made  in 
vmting  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555, 
and  include  a  statement  of  good  cause 
for  the  extension.  The  answer  may 
consent  to  this  Order.  Urdess  the  answer 
consents  to  this  Order,  the  answer  shall, 
in  writing  and  under  oath  or 
affirmation,  specifically  admit  or  deny 
each  allegation  or  charge  made  in  this 
Order  and  shall  set  forth  the  matters  of 
fact  and  law  on  which  Mr.  Wilson  or 
other  person  adversely  affected  relies 
and  the  reasons  as  to  why  the  Order 
should  not  have  been  issued.  Any 
answer  or  request  for  a  hearing  shall  be 
submitted  to  the  Secretary,  U.  S. 
Nuclear  Regulatory  Commission,  ATTN: 
Chief,  Rulemakings  and  Adjudications, 
Washington,  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Enforcement,  U.  S.  Nuclear  Regulatory 
Comnaission,  Washington,  DC  20555,  to 
the  Assistant  General  Counsel  for 
Hearings  and  Enforcement  at  the  same 
address,  to  the  Regional  Administrator, 
Region  HI,  U.  S.  Nuclear  Regulatory 
Commission,  801  Warrenville  Road, 
Lisle,  Illinois  60532-4351,  and  to  Mr. 
Wilson,  if  the  answer  or  hearing  request 
is  by  a  person  other  than  Mr.  Wilson.  If 
a  person  other  than  Mr.  Wilson  requests 
a  hearing,  that  person  shall  set  forth 
with  particularity  the  manner  in  which 
his  or  her  interest  is  adversely  affected 
by  this  Order  and  shall  address  the 
criteria  set  forth  in  10  CFR  2.714(d). 


If  a  hearing  is  requested  by  Mr. 
Wilson  or  a  person  whose  interest  is 
adversely  affected,  the  Commission  will 
issue  an  Order  designating  the  time  and 
place  of  any  hearing.  If  a  hearing  is  held, 
the  issue  to  be  considered  at  such 
hearing  shall  be  whether  this  Order 
should  be  sustained. 

Pursuant  to  10  CFR  2.202{c)(2)(i),  Mr. 
Wilson  may,  in  addition  to  demanding 
a  hearing,  at  the  time  that  answer  is 
filed  or  sooner,  move  the  presiding 
officer  to  set  aside  the  immediate 
effectiveness  of  the  Order  on  the  ground 
that  the  Order,  including  the  need  for 
immediate  effectiveness,  is  not  based  on 
adequate  evidence  but  on  mere 
suspicion,  unfounded  allegations,  or 
error. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  to  request  a  hearing, 
the  provisions  specified  in  Section  IV 
above  shall  be  final  20  days  from  the 
date  of  this  Order  without  further  order 
or  proceedings.  If  an  extension  of  time 
for  requesting  a  hearing  has  been 
approved,  the  provisions  specified  in 
Section  rv  shall  be  final  when  the 
extension  expires  if  a  hearing  request 
has  not  been  received.  Ai\  Answer  or  a 
Request  for  a  Hearing  Shall  Not  Stay  the 
Immediate  Effectiveness  of  this  Order. 

Dated  at  Rockville,  Maryland  this  27th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
James  Liebennan, 
Director,  Office  of  Enforcement. 
IFR  Doc.  97-17614  Filed  7-3-97:  8:45  am) 
MLUNO  CODE  7S«M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Saffeguards  Sut>commlttee  Meeting  on 
Thermal  Hydraulic  Phenomena; 
Postponed 

A  meeting  of  the  ACRS  Subcommittee 
on  Thermal  Hydraulic  Phenomena 
scheduled  to  be  held  on  July  21-22, 
1997,  Room  T-2B3,  11545  Rockville 
Pike,  Rockville.  Maryland,  has  been 
postponed  due  to  the  unavailability  of 
documents  Notice  of  this  meeting  was 
published  m  the  Federal  Register  on 
Monday,  June  23,  1997  (62  FR  33937). 
Rescheduling  of  this  meeting  will  be 
announced  in  a  future  Fedenl  Register 
Notice. 

For  further  information  contact:  Mr. 
Paul  A.  Boehnert,  cognizant  ACRS  staff 
engineer  (telephone  301/415-8065) 
between  7:30  a.m.  and  4:15  p.m.  {EUT)- 
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Dated:  [une  30,  1997. 
Sam  nuraiswamy, 
Chief.  Nuclear  Reactors  Branch. 
[FR  Doc  97-17613  Filed  7-3-97;  8:45  i 
BILUNG  CODE  75«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Private  Fuel  Storage.  LLC  Independent 
Spent  Fuel  Storage  Installation;  Intent 
To  Establish  Local  Public  Document 
Room 

Notice  is  hereby  by  given  that  the 
Nuclear  Regulatory  Commission  (NRC) 
will  be  establishing  a  local  public 
document  room  (LPDR)  for  records 
pertaining  to  the  proposed  independent 
spent  fuel  storage  installation  (ISFSI)  to 
be  built  on  the  Skull  Valley  Goshute 
Indian  Reservation  in  Utah  once  the 
application  from  Private  Fuel  Storage. 
Limited  Liability  Corporation  (PES)  has 
been  docketed.  This  notice  invites 
public  comment  on  possible  LPDR 
locations  that  will  be  convenient  to 
residents  of  the  Skull  Valley  Goshute 
Reser\'ation  and  surrounding  Tooele 
County,  as  well  as  interested  parties  in 
Salt  Lake  City. 

Among  the  factors  the  NRC  will 
consider  in  selecting  a  new  location  for 
the  LPDR  are  the  following: 

(1)  Whether  the  institution  is  an 
established  document  repository  located 
near  the  nuclear  facility  with  a  history 
of  impartially  serving  the  public; 

(2)  The  physical  facilities  available, 
including  shelf  space,  storage  space, 
patron  workspace,  copying  equipment 
and  computer  access; 

(3)  The  willingness  and  ability  of  the 
library  staff  to  maintain  the  LPDR 
collection  and  assist  the  public  in 
locating  records: 

(4)  The  nature  and  extent  of  related 
research  resources,  such  as  government 
documents; 

(5)  The  public  accessibility  of  the 
library,  including  handicap 
accessibility,  parking,  ground 
transportation,  and  hours  of  operation, 
particularly  evening  and  weekend 
hours; 

Comment  period  expires  July  25, 
1997.  Written  comments  may  be 
submitted  to  Mr.  David  Meyer,  Chief, 
Rules  and  Directives  Branch,  Office  of 
Administration.  U.  S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  Gelman  Building, 
2120  L  Street  NW.  Washington,  DC. 

Questions  concerning  the  NRC's 
LPDR  Program  should  be  addressed  to 
Ms.  Jona  L.  Souder,  LPDR  Program 
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Manager,  Freedom  of  Information/Local 
Public  Document  Room  Branch,  Office 
of  Information  Resources  Management, 
U.  S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone 
number  301-415-7170.  or  toll-free  1- 
800-638-8081. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  June.  1997. 

For  the  Nuclear  Regulatory  Commission. 
Russell  A.  Powell, 

Chief.  Freedom  of  Information /Local  Public 
Document  Room  Branch,  Office  of 
Information  Resources  Management. 
(FR  Doc.  97-17615  Filed  7-3-97;  8:45  amj 

BILUNG  CODE  759O-01-(> 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  This  gives  notice  of  positions 
placed  or  revoked  under  Schedules  A 
and  B,  and  placed  under  Schedule  C  in 
the  excepted  service,  as  required  by 
Civil  Service  Rule  VI,  Exceptions  from 
the  Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  H.  Paige,  Staffing  Reinvention 
Office.  Employment  Service  (202J  606- 
0830. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  published  its 
last  monthly  notice  updating  appointing 
authorities  established  or  revoked  under 
the  Excepted  Service  provisions  of  5 
CFR  213  on  June  5,  1997  (62  FR  108). 
Individual  authorities  established  or 
revoked  under  Schedules  A  and  B  and 
established  under  Schedule  C  between 
May  1,  1997,  and  May  31,  1997,  appear 
in  the  listing  below.  Future  notices  will 
be  published  on  the  fourth  Tuesday  of 
each  month,  or  as  soon  as  possible 
thereafter.  A  consolidated  listing  of  all 
authorities  as  of  June  30  will  also  be 
published. 

Schedule  A 

The  following  Schedule  A  authority 
was  established  during  May  1997: 

Department  of  Defense 

Asia-Pacific  Center  for  Security 
Studies,  Honolulu,  Hawaii  Dean  of 
Academics,  Director  of  College,  Deputy 
Department  Chairs,  and  senior  positions 
of  professor,  associate  professor,  and 
research  fellow  within  the  Asia-Pacific 
Center.  Appointments  may  be  made  not 
to  exceed  3  years  and  may  be  extended 
for  periods  not  to  exceed  3  years. 
Effective  May  28, 1997. 


The  following  Schedule  A  authorities 
were  revoked  during  May  1997: 

Department  offustice 

U.S.  Marshall  in  the  Virgin  Islands. 
Effective  May  5,  1997. 

Positions  at  GS-15  and  below  on  the 
staff  of  an  Office  of  an  independent 
counsel,  that  is  established  under  28 
CFR  part  600.  No  office  may  use  this 
authority  for  more  than  4  years  to  make 
appointments  and  position  changes 
unless  prior  approval  of  0PM  is 
obtained  Effective  May  5.  1997. 

Small  Business  Administration 

Positions  of  Community  Economic- 
Industrial  Planner,  GS-7  through  12, 
when  filled  by  local  residents  who 
represent  the  interests  of  the  groups  to 
be  served  by  the  Minority 
Entrepreneurship  Teams  of  which  they 
are  members.  No  new  appointments 
may  be  made  under  this  authority  after 
May  1.  1997.  Effective  May  16, 1997. 

Schedule  B 

The  following  Schedule  B  authority 
was  established  during  May  1997; 

Department  of  Labor 

Bureau  of  International  Labor  Affairs. 
Positions  in  the  Office  of  Foreign 
Relations,  which  are  paid  by  outside 
funding  sources  under  contracts  for 
specific  international  labor  market 
technical  assistance  projects. 
Appointments  under  this  authority  may 
not  extend  beyond  the  expiration  date  of 
the  project.  Effective  May  28,  1997. 

The  following  Schedule  B  authority 
was  revoked  during  May  1997: 

Department  offustice 

Positions  of  Port  Receptionist  and 
Supervisory  Port  Receptionist, 
Immigration  and  Naturalization  Service. 
Effective  May  5,  1997. 

Schedule  C 

The  following  Schedule  C  authorities 
were  established  during  May  1997: 

Department  of  Agriculture 

Confidential  Assistant  to  the 
Administrator,  Rural  Utilities  Service. 
Effective  May  9,  1997. 

Department  of  Commerce 

Confidential  Assistant  to  the  Assistant 
Secretary,  Office  of  Vocational  and 
Adult  Education.  Effective  May  9,  1997. 

Department  of  Defense 

Staff  Assistant  to  the  Chief  of  Staff  to 
the  President.  Effective  May  7,  1997. 

Special  Assistant  to  the  Deputy  Under 
Secretary  of  Defense  (Industrial  Affairs 
and  Installation).  Effective  May  14, 
1997. 


Protocol  Specialist  to  the  Special 
Assistant  to  the  Secretary  of  Defense. 
Effective  May  16,  1997. 

Department  of  Education 

Special  Assistant  to  the  Deputy 
Secretary,  Office  of  the  Deputy 
Secretary.  Effective  May  7,  1997. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  May 
14,  1997. 

Special  Assistant  to  the  Assistant 
Secretary.  Office  for  Civil  Rights. 
Effective  May  16,  1997. 

Confidential  Assistant  to  the  Deputy 
Assistant  Secretary  for  Regional 
Services.  Effective  May  16,  1997. 

Confidential  Assistant  to  the  Assistant 
Secretary,  Office  of  Elementary  and 
Secondary  Education.  Effective  May  16, 
1997. 

Confidential  Assistant  to  the  Assistant 
Secretary,  Office  of  Vocational  and 
Adult  Education.  Effective  May  22, 
1997. 

Confidential  Assistant  to  the  Assistant 
Secretary,  Office  of  Postsecondary 
Education.  Effective  May  27,  1997. 

Confidential  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective  May 
29,  1997. 

Director,  Office  of  Corporate  Liaison 
to  the  Assistant  Secretary,  Office  of 
Intergovernmental  and  Interagency 
Affairs.  Effective  May  30,  1997. 

Department  of  Energy 

Special  Projects  Liaison  Specialist  to 
the  Director,  Public  Affairs.  Effective 
May  21,  1997. 

Department  of  Health  and  Human 
Services 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Legislation 
(Human  Services).  Effective  May  5, 
1997. 

Special  Assistant  to  the  Deputy 
Secretary.  Effective  May  7,  1997. 

Senior  Press  Officer  to  the  Health  Care 
Financing  Administration.  Effective 
May  9,  1997. 

Confidential  Assistant  to  the 
Administrator,  Health  Care  Financing 
Administration.  Effective  May  9,  1997. 

Special  Assistant  to  the 
Administrator,  Health  Care  Financing 
Administration.  Effective  May  9,  1997. 

Confidential  Assistant  (Advance)  to 
the  Director  of  Scheduling  and 
Advance.  Effective  May  9,  1997. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Public  Affairs 
(Policy  and  Strategy).  Effective  May  9, 
1997. 


Department  of  Housing  and  Urban 
Development 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  Effective  May  2,  1997. 

Department  of  fustice 

Deputy  Assistant  Attorney  General  to 
the  Assistant  Attorney  General,  Office  of 
Policy  Development.  Effective  Mav  2, 
1997. 

Senior  Counsel  to  the  Assistant 
Attorney  General.  Effective  May  7,  1997. 

Assistant  to  the  Attorney  General. 
Effective  May  16.  1997. 

Department  of  State 

Policy  Analyst  to  the  Assistant 
Secretary,  Oceans  and  International 
Envirormiental  and  Scientific  Affairs. 
Effective  May  9,  1997. 

Senior  Advisor  to  the  Under  Secretary 
for  Management.  Effective  May  16, 
1997. 

Department  of  Transportation 

Director  for  Scheduling  and  Advance 
to  the  Chief  of  Staff.  Effective  May  29, 
1997. 

Deputy  Director,  Executive  Secretariat 
to  the  Director,  Executive  Secretariat. 
Effective  May  29, 1997. 

Department  of  the  Treasury 

Enforcement  Policy  Advisor  to  the 
Director,  Office  of  Policy  Development 
(Senior  Advisor  to  the  Assistant 
Secretary  (Enforcement)).  Effective  Mav 
7,  1997. 

Special  Assistant  to  the  Deputy 
Secretary  of  the  Treasury.  Effective  Mav 
7,  1997. 

Enforcement  Policy  Advisor  to  the 
Director,  Office  of  Policy  Development/ 
(Senior  Advisor  to  the  Assistant 
Secretary  (Enforcement)).  Effective  May 
7,  1997. 

Environmental  Protection  Agency 

Staff  Assistant  to  the  Deputy 
Associate  Administrator.  Effertive  May 
14,  1997. 

Assistant  to  the  Deputy  Administrator 
for  External  Affairs.  Effective  May  16, 
1997. 

Federal  Mine  Safety  and  Health  Review 
Commission 

Attorney-Advisor  to  the 
Commissioner,  Office  of  the 
Commissioner.  Effective  May  22,  1997. 

National  Aeronautics  and  Space 
Administration 

Director  for  Enterprise  Liaison  to  the 
Associate  Administrator  for  Aeronautics 
and  Space  Transport  Technology. 
Effective  May  30,  1997. 


National  Transportation  Safety  Board, 

Public  and  Family  Affairs  Specialist 
to  the  Director.  Office  of  Government, 
Public,  and  Family  Affairs.  Effective 
May  2,  1997. 

Director,  Office  of  Governmental 
Affairs  to  the  Director,  Office  of 
Government.  Public,  and  Family  A&irs. 
Effective  May  29,  1997. 

Office  of  National  Drug  Control  Policy 

Executive  Assistant  to  the  Deputy 
Director,  Office  of  National  Drug  Control 
Policy.  Effective  May  29,  1997. 

Office  of  Personnel  Management 

Legislative  Assistant  to  the  Director, 
Office  of  Congressional  Relations. 
Effective  May  23,  1997. 

White  House  Liaison  to  the  Deputy 
Chief  of  Staff.  Effective  May  28,  1997. 

Office  of  Science  and  Technology  Policy 

Chief  of  Staff  to  the  Director,  Office  of 
Science  and  Technology  Policy. 
Effective  May  9,  1997. 

Small  Business  Administration 

Director  of  Communications  to  the 
Assistant  Administrator  of 
Communications.  Effective  May  30, 
1997. 

United  States  Information  Agency 

Confidential  Assistant  to  the  Director, 
Office  of  Cuba  Broadcasting.  Effective 
May  7,  1997. 

Confidential  Assistant  to  the  Director, 
United  States  Information  Agency. 
Effective  May  9,  1997. 

Senior  Coordinator  for  Public 
Diplomacy  Programs  to  the  Associate 
Director,  Bureau  of  Information. 
EffecUve  May  30,  1997. 

Authority:  5  U.S.C  3301  and  3302;  E.G. 
10577,  3  CFR  1954-1958  Comp..  P.  218. 

Office  of  Personnel  Management. 
James  B.  King, 
Director. 
(FR  Doc.  97-17520  Filed  7-3-97:  8:45  amj 

BILLMG  CODE  B32S-01-M 


SECURfTIES  AND  EXCHANGE 
COMMISSION 

[File  No.  1-10207] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (Alans  Medical,  Inc., 
Common  Stock,  $.01  Par  Value) 

June  30,  1997. 

Alaris  Medical,  Inc.  ("Company")  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
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1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  seciuity  ("Security") 
from  listing  and  registration  on  the 
American  Stock  Exchange,  Inc. 
("Amex"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the  Board 
of  Directors  (the  "Committee") 
unanimously  approved  a  resolution  on 
February  27,  1997  to  withdraw  the 
Comf)any's  Security  from  listing  on  the 
Amex  and,  instead,  to  list  such  Security 
on  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
National  Market  System  ("Nasdaq/ 
NMS").  The  Company's  Security  began 
trading  on  Nasdaq/NMS  on  June  10, 
1997.  In  making  the  decision  to 
withdraw  the  Security  from  listing  on 
the  Amex.  the  Company  has  informed 
the  Commission  that  it  has  considered 
the  direct  and  indirect  costs  and 
expenses  associated  with  maintaining 
dual  listings.  The  Company  does  not  see 
any  particular  advantage  in  the  dual 
trading  of  its  Security. 

The  Company  has  complied  with  the 
Rules  of  the  Amex  by  notifying  the 
Amex  of  its  intention  to  withdraw  its 
Common  Stock  from  listing  on  the 
Exchange  by  letter  dated  May  27,  1997. 
The  Amex  has  informed  the  Company, 
by  letter  dated  June  3,  1997,  that  it  has 
no  objection  to  the  withdrawal  of  the 
Security  from  listing  on  the  Amex. 

Any  interested  person  may,  on  or 
before  July  22, 1997,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
aalhority. 
Jonathan  G.  Katz, 
Secretary. 
|FR  Doc.  97-17538  Filed  7-^-97;  8:45  am) 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22729;  812-10486] 


South  Tryon  Street,  Charlotte.  North 
Carolina  28255. 

FOR  FURTHER  INFORMATION  CONTACT: 


BILUNG  CODE  301 0-01 -M 


Nations  Fund  Trust,  et  al.;  Notice  of 
Application 

June  27,  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

Applicants:  Nations  Fund  Trust 
("NFT"),  Nations  Fund,  Inc.  ("NFl"), 
NaUons  Fund  Portfolios.  Inc.  ("NFPI"). 
Nations  Institutional  Reserves  ("NIR" — 
formerly.  The  Capitol  Mutual  Funds), 
each  open-end  management  investment 
company  or  series  thereunder,  that 
currently  is,  or  in  the  future  becomes, 
part  of  the  same  "group  of  investment 
companies."  as  defined  in  rule  11a— 3 
under  the  Act.  any  other  registered 
investment  companies  or  series  thereof 
that  are  now  or  in  the  future  advised  by 
NationsBanc  Advisors,  Inc.  ("NBAI") 
(collectively,  "Nations  Fund  Family"), 
and  NBAI. 

Relevant  Act  Sections:  Order 
requested  under  section  12(d)(l)(J)  for 
an  exemption  from  sections  12(d)(1)(A) 
and  12(d)(1)(B).  under  sections  6(c)  and 
17(b)  for  an  exemption  from  section 
17(a),  and  under  section  17(d)  and  rule 
17d-l  thereunder  permitting  certain 
joint  transactions. 

Summary  of  Application:  Applicants 
request  an  order  that  would  permit 
certain  investment  companies  to 
purchase  shares  of  affiliated  money 
market  funds  in  excess  of  the  limits 
prescribed  in  section  12(d)(1). 

Filing  Dates:  The  application  was 
filed  on  January  10.  1997,  and  amended 
on  April  15, 1997,  and  June  26,  1997. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
22, 1997  and  should  be  accompanied  by 
proof  of  service  on  the  applicants,  in  the 
form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  NW.,  Washington.  DC  20549. 
Applicants.  One  NationsBank  Plaza.  101 


Joseph  B.  McDonald.  Jr..  Senior 
Counsel,  at  (202)  942-0533,  or  Christine 
Y.  Greenlees,  Branch  Chief  at  (202) 
942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  NFT  and  NIR  are  Massachusetts 
business  trusts  registered  under  the  Act 
as  open-end  management  investment 
companies.  NFI  and  NFPI  are  Maryland 
corporations  registered  under  the  Act  as 
open-end  management  investment 
companies.  The  Nations  Fund  Family 
presently  consists  of  50  distinct 
investment  portfolios. 

2.  NFT  currently  consists  of  35 
separate  series  or  investment  portfolios, 
two  of  which  hold  themselves  out  as 
money  market  funds  that  seek  to 
maintain  a  constant  net  asset  value 
("NAV").  and  are  subject  to  the 
requirements  of  rule  2a-7  under  the  Act, 
and  33  of  which  have  per  share  NAVs 
that  fluctuate  from  day  to  day.  NFI 
currently  consists  of  eight  separate 
series  or  investment  portfolios,  two  of 
which  hold  themselves  out  as  money 
market  funds  and  six  of  which  have 
fluctuating  per  share  NAVs.  NFPI 
currently  consists  of  three  separate 
series  or  investment  portfolios,  all  of 
which  have  fluctuating  per  share  NAVs. 
NTR  currently  consists  of  four  separate 
series  or  investment  portfolios,  all  of 
which  hold  themselves  out  as  money 
market  funds.  Additional  series  of  NFT, 
NFI,  NFPI.  and  NIR  may  be  added  in  the 
futvue. 

3.  Each  existing  and  any  future  money 
market  portfolio  of  NFT,  NFI.  NFPI,  NIR 
and  any  other  investment  companies 
advised  now  or  in  the  futiue  by  NBAI 
are  referred  to  herein  individually  as  a 
"Money  Market  Fund"  and  collectively 
as  the  "Money  Market  Funds."  Each 
existing  and  any  future  variable  NAV 
portfolio  of  NFT,  NFI.  NFPI.  and  any 
other  investment  companies  advised 
now  or  in  the  future  by  NBAI  are 
referred  to  herein  individually  as  a 
"Non-Money  Market  Fund"  and 
collectively  as  the  "Non-Money  Market 
Funds."  The  Money  Market  Fluids  and 
the  Non-Money  Market  Funds  eire 
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referred  to  herein  collectively  as  the 
"Funds."' 

4.  NBAI  is  the  investment  adviser  for 
each  series  of  the  Nations  Fund  Family. 
NBAI  is  a  wholly-owned  subsidiary  of 
NationsBank,  N.A.  ("NationsBank"), 
which  in  tiun  is  a  wholly-owned 
indirect  subsidiary  of  NationsBank 
Corporation  ("NBC"),  a  publicly  held 
bank  holding  company.  TradeStreet 
Investment  Associates.  Inc.  ("TSIA"), 
also  a  wholly-owned  subsidiary  of 
NationsBank,  serves  as  the  investment 
sub-adviser  for  all  but  one  of  the  series 
of  NFT,  NFI,  and  NIR.  Gartmore  Global 
Partners  ("GGP").  a  joint  venture  owned 
equally  by  a  wholly-owned  subsidiary 
of  NationsBank  and  an  indirect  wholly- 
owned  subsidiary  of  Gartmore 
Investment  Management  pic,  a  company 
organized  under  the  laws  of  the  United 
Kingdom,  serves  as  the  investment 
subadviser  to  each  series  of  NFPI  and 
one  series  of  NFI.  NBAI.  TSIA,  GGP.  and 
any  future  investment  sub-adviser  to 
any  Fund  are  referred  to  herein 
collectively  as  the  "Investment 
Advisers." 

5.  NationsBank  of  Texas,  N.A. 
("NBT").  a  wholly-owned  indirect 
subsidiary  of  NBC,  serves  as  custodian 
for  the  assets  of  all  but  four  series  of  the 
Nations  Fund  Family.  The  Bank  of  New 
York  ("BONY"),  which  is  not  affiliated 
vn\h  NationsBank  or  its  affiliates,  serves 
as  the  sub-custodian  for  the  assets  of  all 
but  fotir  series  of  the  Nations  Fund 
Family,  and  serves  as  the  direct 
custodian  for  the  assets  of  those  four 
series.  NBT  and  BONY,  in  their 
respective  capacities  as  custodian  and 
sub-custodian,  are  referred  to  herein 
collectively  as  the  "Custodian." 
Stephens  Inc.,  a  registered  broker-dealer 
that  is  not  affiliated  with  NationsBank 
or  its  affiliates,  serves  as  the  Funds' 
sponsor,  distributor,  and  administrator. 
First  Data  Investor  Services  Group,  Inc., 
which  is  not  affiliated  with  NationsBank 
or  its  affiliates,  serves  as  the  co- 
administrator and  the  transfer  agent  for 
the  Funds. 

6.  The  Non-Money  Market  Funds 
invest  in  a  variety  of  debt  and/or  equity 
securities  in  accordance  with  their 
respective  investment  objectives  and 
policies.  The  Money  Market  Funds  seek 
current  income,  liquidity,  and  capital 
preservation  by  investing  exclusively  in 
short-term  money  market  instnunents 
such  as  U.S.  Government  securities, 
bank  obligations,  commercial  paper, 
municipal  obligations,  or  repurchase 
agreements.  Each  of  the  Funds  has,  or 
may  be  expected  to  have.  Cash  Balances 


>  All  investment  companies  advised  by  NBAI  that 
currently  intend  to  rely  on  the  requested  order  are 
named  as  applicants. 


(as  defined  below)  in  an  accoimt  at  the 
Custodian,  which  either  may  be 
invested  directiy  in  individual  short- 
term  money  market  instruments,  or  may 
not  otherwise  be  invested  in  any 
portfolio  securities. 

7.  Certain  of  the  Funds  may 
participate  in  a  secimties  lending 
program  (the  "Securities  Lending 
Program"),  under  which  they  may  lend 
portfolio  securities  to  registered  broker- 
dealers  or  other  institutional  investors 
deemed  by  the  respective  Fimd's 
Investment  Adviser  to  be  of  good 
standing  ("Borrowers").  These  loans 
may  not  exceed  one-third  of  a  Fund's 
total  assets  taken  at  market  value  (or 
such  other  percentage  as  may  be 
permissible  in  the  futvire  under 
applicable  rules  or  SEC  staff  positions). 
The  Funds  have  selected  BONY,  which 
is  not  affiliated  with  NationsBank  or  its 
affiliates,  as  their  secimties  lending 
agent.  The  agreements  governing  such 
loans  require  that  the  loans  be 
continuously  secured  by  collateral  equal 
at  all  times  in  value  to  at  least  the 
market  value  of  the  secunties  loaned. 
Collateral  for  such  loans  may  include 
cash,  shares  of  money  market  mutual 
funds,  U.S.  Government  or  agency 
securities,  repurchase  agreements,  or  an 
irrevocable  letter  of  credit  issued  by  a 
bank  meeting  certain  qualifications.  Any 
investment  of  cash  collateral  will 
comply  with  all  present  and  future 
applicable  SEC  staff  positions  regarding 
securities  lending  arrangements. 

8.  Applicants  request  an  order  that 
would  permit:  (a)  each  of  the  Funds  to 
utilize  its  cash  reserves  that  have  not 
been  invested  in  portfolio  securities 
("Uninvested  Cash")  to  purchase  shares 
of  one  or  more  of  the  Money  Market 
Funds  (such  Funds,  including  Money 
Market  Funds,  that  purchase  shares  of 
the  Money  Market  Funds  are  referred  to 
herein  collectively  as  the  "Investing 
Funds");  (b)  each  of  the  Investing  Funds 
to  utilize  cash  collateral  received  from 
Borrowers  in  connection  with  the 
Investing  Fund's  securities  lending 
activities  ("Cash  Collateral")  to 
purchase  shares  of  one  or  more  of  the 
Money  Market  Funds;  and  (c)  the 
Money  Market  Funds  to  sell  their  shares 
to,  and  to  purchase  (or  redeem)  such 
shares  frtim,  the  Investing  Funds. 
Uninvested  Cash  and  Cash  Collateral  are 
refierred  to  herein  collectively  as  "Cash 
Balances."  By  investing  Cash  Balances 
in  the  Money  Market  Funds  as 
proposed,  applicants  believe  that  the 
Investing  Funds  will  be  able  to  reduce 
thefr  transaction  costs,  create  more 
liquidity,  enjoy  greater  returns,  and 
further  diversify  their  holdings. 


Applicants'  Legal  Analysis 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
acquired  company's  outstanding  voting 
stock,  more  than  5%  of  the  acquiring 
company's  total  assets,  or  if  such 
securities,  together  with  the  securities  of 
other  acquired  investment  companies, 
represent  more  than  10%  of  the 
acquiring  company's  total  assets. 
Section  12(d)(1)(B)  provides  that  no 
registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  12(d)(l)(J)  of  tbe  Act 
provides  that  the  SEC  may  exempt  any 
person,  security  or  transaction  (or 
classes  thereof]  from  any  provision  of 
section  12(d)(1)  if  and  to  the  extent  that 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors. 

3.  Applicants'  proposal  would  permit 
the  Investing  Funds  to  use  Cash 
Balances  to  acquire  shares  of  a  Money 
Market  Fund  in  excess  of  the  percentage 
limitations  set  out  in  section 
12(d)(1)(A),  provided,  however,  that 
each  Investing  Fund's  aggregate 
investment  of  Uninvested  Cash  in 
shares  of  such  Money  Market  Fund  shall 
not  exceed  25%  of  the  Investing  Fund's 
total  assets.  Applicants'  proposal  also 
would  permit  the  Money  Market  Funds 
to  sell  their  securities  to  an  Investing 
Fund  in  excess  of  the  percentage 
limitations  set  out  in  section  12(d)(1)(B). 
Applicants  represent  that  no  Money 
Maricet  Fund  will  acquire  securities  of 
any  other  investment  company  in  excess 
of  the  limits  contained  in  section 
12(dMl){A)oftheAct 

4.  llie  restrictions  in  section  12(d)(1) 
were  intended  to  prevent  certain  abuses 
perceived  to  be  associated  with  the 
pyramiding  of  investment  companies, 
including:  (a)  undue  influence  by  the 
fund  holding  company  over  its 
underlying  funds;  (b)  the  threat  of  large 
scale  redemptions  of  the  securities  of 
the  underl3ring  investment  companies; 
(c)  unnecessary  duplication  of  costs, 
e..g.,  sales  loads,  advisory  fees,  and 
administrative  costs;  and  (d) 
unnecessary  complexity.  For  the 
following  reasons,  applicants  believe 
that  the  proposed  arrangement  does  not 
entail  the  type  of  abuse  that  Congress 
adopted  section  12(d)  to  prevent 
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"5.  Applicants  represent  that  the 
proposed  arrangement  would  not  result 
in  the  inappropriate  layering  of  either 
sales  charges  or  investment  advisory 
fees-  Shares  of  the  Money  Market 
Funds  sold  to  and  redeemed  by  the 
Investing  Funds  will  not  be  subject  to  a 
sales  load,  redemption  fee,  distribution 
fee,  or  service  fee.  In  connection  with 
approving  any  advisory  contract,  the 
Investing  Fund's  board  of  trustees, 
including  a  majority  of  the  trustees  who 
are  not  "interested  persons,"  as  defined 
in  section  2(a)(19)  of  the  Act.  will 
consider  to  what  extent  the  advisory 
fees  charged  to  the  Investing  Fund  by 
the  Investment  adviser  should  be 
reduced  to  account  for  the  reduced 
services  provided  to  the  Fund  as  a  result 
of  Uninvested  Cash  being  invested  in 
the  Money  Market  Fund. 

6.  Section  17  (a)(1)  and  (2)  make  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  acting 
as  principal,  to  sell  or  purchase  any 
security  to  or  from  such  investment 
company.  Because  NfFT,  NFI.  NFPI,  and 
NIR  have  common  boards  of  trustees, 
each  series  of  NFT,  NFT.  NFPI  and  NIR 
may  be  deemed  to  be  under  common 
control  with  each  of  the  other.  In  light 
of  their  common  boards  of  trustees,  each 
series  of  NFT,  NFI,  NFPI,  and  NIR  might 
be  deemed  to  be  an  "affiliated  person." 
as  defined  in  section  2(a)(3)  of  the  Act, 
of  each  of  the  other  series.  Accordingly, 
the  sale  of  shares  of  the  Money  Market 
Funds  to  the  Investing  Funds,  and  the 
redemption  of  such  shares  by  the 
Investing  Funds,  would  be  prohibited 
under  section  17(a). 

7.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  persons  or 
transactions  from  any  provision  of  the 
Act  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  £md  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

8.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  transaction  from  section  17(a) 
if  the  terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 


'■  Applicants  do  not  believe  that  the  custodian 
fees  paid  to  NBT  as  Custodian  or  administrative  or 
transfer  agency  fees  which  may  be  paid  to  other 
affiliates  of  NBAI  will  result  in  a  significant 
layering  of  fees.  The  services  for  which  such  fees 
are  paid  must  be  performed  separately  at  both  the 
Investing  Fund  and  the  Money  Market  Fund  levels 
in  all  events,  and  significant  economies  in  the  cost 
of  performing  these  functions  are  not  expected  to 
be  realized  as  a  result  of  investments  by  Investing 
economies  in  the  cost  of  performing  these  functions 
are  not  expected  to  be  realized  as  a  result  of 
investments  by  Investing  Funds  in  the  Money 
Market  Funds. 


of  any  person  concerned,  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  investment  company  concerned, 
and  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  Act.  Applicants  request  an 
exemption  under  sections  6(c)  and  17(b) 
to  permit  each  of  the  Investing  Funds  to 
purchase  and  redeem  shares  of  the 
Money  Market  Funds,  and  the  Money 
Market  Funds  to  sell  their  shares  to,  and 
to  redeem  such  shares  from,  each  of  the 
Funds.  3 

9.  The  Investing  Fimds  will  retain 
their  ability  to  invest  Cash  Balances 
directly  in  money  market  instruments  as 
authorized  by  their  respective 
investment  objectives  and  policies,  if 
they  believe  they  can  obtain  a  higher 
retiim.  or  for  any  other  reason.  Each  of 
the  Money  Market  Fimds  has  the  right 
to  discontinue  selling  shares  to  any  of 
the  Investing  Funds  if  its  board  of- 
trustees  determines  that  such  sales 
would  adversely  affect  its  portfolio 
management  and  operations.  Therefore, 
applicants  believe  that  the  proposal 
satisfies  the  standards  for  relief  in 
sections  6(c)  and  17(b). 

10.  Section  17(d)  and  rule  17d-l 
prohibit  an  affiliated  person  of  an 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  Each  Investing 
Fund,  by  purchasing  shares  of  the 
Money  Market  Funds,  each  Investment 
Adviser  of  an  Investing  Fund,  by 
managing  the  assets  of  the  Investing 
Funds  invested  in  the  Money  Market 
Funds,  and  each  Money  Market  Fund, 
by  selling  shares  to  the  Investing  Funds, 
could  be  deemed  to  be  participants  in  a 
joint  enterprise  or  other  joint 
arrangement  within  the  meaning  of 
section  17(d)  and  rule  17d-l. 

11.  In  passing  upon  applications 
submitted  pursuant  to  section  17(d)  and 
rule  17d-l.  the  SEC  will  consider 
whether  the  participation  of  such 
registered  or  controlled  company  in 
such  joint  enterprise,  joint  arrangement 
or  profit-sharing  plan  on  the  basis 
proposed  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants.  Applicants  believe  that  the 
proposal  satisfies  these  standards. 


'  Section  17(b)  applies  to  a  specific  proposed 
transaction  rather  than  an  ongoing  series  of  future 
transactions.  See  Keystone  Custodian  Funds,  21 
S.E.C.  295.  298-OT  (1945).  SecUon  6(c).  along  with 
section  17(b).  frequently  arc  used  to  grant  relief 
from  section  17(a)  to  permit  an  ongoing  series  of 
future  transactions. 


Applicants'  Conditions 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  Shares  of  the  Money  Market  Funds 
sold  to  and  redeemed  by  the  Investing 
Funds  will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  under  the  Act,  or  service  fee  (as 
defined  in  rule  2830(b)(9)  of  the  NASD 
Conduct  Rules). 

2.  Before  the  next  meeting  of  the 
board  of  trustees  of  an  Investing  Fund 
is  held  for  the  purpose  of  voting  on  an 
advisory  contract  under  section  15  of 
the  Act,  the  Investment  Adviser  to  the 
Investing  Fund  will  provide  the  board  of 
trustees  with  specific  information 
regarding  the  approximate  cost  to  the 
Investment  Adviser  of,  or  portion  of  the 
advisory  fee  under  the  existing  advisory 
fee  attributable  to,  managing  the 
Uninvested  Cash  of  the  Investing  Fund 
that  can  be  expected  to  be  invested  in 
the  Money  Market  Fund.  In  connection 
with  approving  any  advisory  confract 
for  an  Investing  Fund,  the  board  of 
trustees  of  the  Investing  Fund,  including 
a  majority  of  the  trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act,  shall 
consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Investing 
Fund  by  the  Investment  Adviser  should 
be  reduced  to  account  for  reduced 
services  provided  to  the  Fund  by  the 
Investment  Adviser  as  a  result  of 
Uninvested  Cash  being  invested  in  the 
Money  Market  Fund.  The  minute  books 
of  the  Investing  Fund  will  record  fully 
the  Board's  consideration  in  approving 
the  advisory  contract,  including  the 
considerations  referred  to  above. 

3.  Each  Investing  Fund  will  invest 
Uninvested  Clash  in,  and  hold  shares  of, 
the  Money  Market  Funds  only  to  the 
extent  that  the  Investing  Fund's 
aggregate  investment  in  the  Money 
Market  Funds  does  not  exceed  25 
percent  of  the  Investing  Fund's  total 
assets. 

4.  Investment  of  Cash  Balances  in 
shares  of  the  Money  Market  Funds  will 
be  in  accordance  with  each  Investing 
Fund's  respective  investment 
restrictions,  if  any,  and  will  be 
consistent  with  each  Investing  Fund's 
policies  as  set  forth  in  its  prospectuses 
and  statements  of  additional 
information. 

5.  Each  Investing  Fund,  each  Money 
Market  Fund,  and  any  future  fund  that 
may  rely  on  the  order  shall  be  advised 
by  the  Investment  Adviser,  or  a  person 
controlling,  controlled  by,  or  imder 
common  control  with  the  Investment 
Adviser. 
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6.  No  Money  Market  Fund  shall 
acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limits  contained  in  section  12(d)(1)(A) 
of  the  Act. 

7.  Before  a  Fund  may  participate  in 
the  Securities  Lending  Pix)gram,  a 
majority  of  the  trustees  (including  a 
majority  of  the  independent  trustees)  of 
the  Fund  will  approve  the  Fund's 
participation  in  tiie  Securities  Lending 
Program.  Such  trustees  also  will 
evaluate  the  securities  lending 
arrangement  and  its  results  no  less 
frequently  than  annually  and  determine 
that  any  investment  of  Cash  Collateral 
in  the  Money  Market  Funds  is  in  the 
best  interest  of  the  shareholders  of  the 
Fund. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  97-17577  Filed  7-3-97;  8:45  am] 
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SIECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26735] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
{"Act") 

June  27,  1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application{s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendments  thereto  is/are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
July  21,  1997,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
deciarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 


any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

Consolidated  Natural  Gas  Company,  et 

al.  (70-8577)  (70-8577) 

Consolidated  Natural  Gas  Company 
("CNG"),  a  registered  holding  company 
located  at  CNG  Tower.  625  Liberty 
Avenue.  Pittsburgh.  Peimsylvania 
15222-3199,  and  its  wholly-owned 
nonutility  subsidiary  companies,  CNG 
Energy  Services  Corpwjration  ("Energy 
Services")  and  CNG  Products  and 
Services,  Inc..  ("Products  and 
Services"). '  located  respectively  at  One 
Park  Ridge  Center,  Pittsburgh, 
Pennsylvania  15244-0746  and  CNG 
Tower,  625  Liberty  Avenue,  Pittsburgh, 
Pennsylvania  15222-3199  (collectively 
"Applicants"),  have  filed  a  post- 
effective  amendment  to  their 
application-declaration  under  sections 
6(a).  7.  9(a).  10  and  12(b)  of  the  Act  and 
rules  43.  45  and  54  thereunder  seeking 
a  supplemental  order  pertaining  to  the 
provision  of  certain  energy-related 
services  and  related  loan  financing.  A 
notice  of  the  filing  of  the  initial 
application-declaration  was  issued  by 
the  Commission  on  July  21. 1995 
(Holding  Co.  Act  Release  No.  26337) 
and  an  initial  order  was  issued  on 
August  28.  1995  (Holding  Co.  Act 
Release  No.  26363). 

The  initial  order  authorized  Products 
and  Services  to  provide  customers  with 
ten  categories  of  energy-related  services 
(collectively,  "Original  Customer 
Services").  ^  It  also  authorized  CNG  to 


■  CNG  incorporated  CNG  Special  Products  and 
Services,  Inc..  in  1995.  as  a  wholly-owned  non- 
utility  subsidiary  of  its  CNG  Energy  Services 
Corporation  subsidiary.  The  name  was  changed  in 
late  1995  to  CNG  Products  and  Services.  Inc. 
Prxxlucts  and  Services  provides  energy-related, 
customer-convenience  type  services  to  customers  of 
the  local  distribution  companies  in  the  CNG  System 
and  to  others,  primarily  customers  of  non-affiliated 
utilities.  The  "CNG  System"  consists  of  CNG  and 
its  wholly-owned  utility  and  non-utility 
subsidiaries. 

^The  specific  customer  services  approved  by  the 
initial  order  were  as  follows:  (1)  "Service  Line 
Maintenance  Program"  (repair  of  service  lines 
owned  by  and  located  on  customers'  property,  in 
exchange  for  a  nominal  monthly  fee):  (2) 
'Appliance  Guard"  (an  extended  service  warranty 
covering  the  cost  of  repairing  customers' 
appliances);  (3)  "Payment  Power"  (bill  payment 
protection,  up  to  S400  a  month  for  six  months):  (4) 
"Routine  Furnace  Services"  (routine  furnace 
inspection  and  repair);  (5)  "One- Package  Appliance 
Inspection  and  Replacement"  (annual  inspection, 
maintenance  or  replacement  of  any  appliance, 
including  hot  water  heaters);  (6)  "Community  Bill 
Payment  Center"  (a  centralized  bill  payment  center 
for  "one  stop"  payment  of  all  utility  and  municipal 
bills):  (7)  "Energy  Audits  and  Services"  (energy 
audits  for  institutional  customers  together  with  a 
turn-key  service  package):  (8)  "Propane  Services" 
(in  areas  where  it  is  not  economical  for  local 


provide  Products  and  Services  with  up 
to  $10  million  in  related  revolving  loan 
financing  through  December  31,  2000. 
Applicants  now  seek  a  supplemental 
order  authorizing  additional  categories 
of  energy-related  services  and  allowing 
Products  and  Services  to  provide 
financing  to  customers  -^  in  connection 
with  the  sale  and  installation  of  certain 
energy-related  equipment  (collectively, 
"New  Customer  Services"). 

The  proposed  New  Customer  Services 
would  consist  of  the  following:  (1) 
Energy-Related  Equipment — Products 
and  Services  would  sell  and  install  (a) 
energy-related  appliances  such  as 
furnaces,  air  conditioners,  hot  water 
heaters,  heat  pumps,  gas  grills,  gas 
lights,  gas  logs  and  related  fireplace 
equipment,  natural  gas  vehicle  ("NGV") 
conversion  equipment  (to  convert  a  non- 
gas  powered  vehicle  to  "dual-fuel  ' 
capability)  and  the  NGV  refueling 
equipment  necessary  to  allow  customers 
to  refuel  their  NGVs  at  home,  and  other 
similar  appliances,  and  (b)  energy- 
related  products  that  enhance  safety, 
increase  energy  efficiency,  or  provide 
energy-related  information,  such  as 
home  security  systems  (including 
carbon  monoxide,  smoke  and  fire 
detectors,  and  fire  extinguishers),  energy 
consumption  monitoring  devices 
(including  software  programs),  demand 
side  management  devices  to  increase 
energy  efficiency  or  reduce  energy 
consumption,  and  other  similar 
products.  (2)  Energy-Related  Safety 
Inspection  and  Repair  Services — 
Products  and  Services  would  offer 
residential  and  commercial  customers  a 
safety  inspection  and  repair  service  to 
detect  and  correct  problems  such  as 
carbon  monoxide  leaks,  and  faulty 
equipment  wiring.  (3)  Energy-Related 
Electronic  Measurement  Services — 
Products  and  Services  would  offer 


distribution  companies  to  extend  natural  gas  service 
via  underground  pipelines):  (9)  "Gas  Fired  Electric 
Generators"  (installation  of  temporary  or  permanent 
gas-ftred  turbines  for  on-site  generation  and 
consumption  of  electricity);  and  (101   "Pipeline 
Maintenance,  Construction  and  Managenal  Support 
Services  for  Others"  (management,  construction 
and  required  maintenance  for  pipelines  owned  by 
non-affiliated  utilities  and  provision  of  consulting 
services  to  small  non-affiliated  utilities). 

'As  in  the  initial  order,  the  term  "customers" 
refers  to  both  customers  of  CNG 's  local  distribution 
companies  ("LOCs")  and  others,  primarily 
customers  of  utilities  not  affiliated  with  CNG.  OiG 
has  five  wholly-owned  LOCs:  (1)  The  East  Ohio  Gas 
Company,  serving  approximately  1.061,000 
customers  primarily  in  northeastern  Ohio:  (2)  The 
People's  Natural  Gas  Company,  serving 
approximately  332.000  customers  in  southwestern 
Pennsylvania;  (3)  Virginia  Natural  Gas.  Inc..  serving 
approximately  184,000  customers  in  southeastern 
Virginia;  (4)  Hope  Gas.  Inc..  serving  approximately 
111.000  customers  in  central  and  northern  West 
Virginia;  and  (5)  West  Ohio  Gas  Company,  serving 
approximately  60,000  customers  in  a  region  in 
western  Ohio  cantered  around  Lima. 
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residential,  commercial  and  industrial 
customers  a  variety  of  enhanced 
measurement  and  billing  services  (such 
as.  in  the  case  of  residential  consumers, 
the  ability  to  use  a  home  phone  or 
computer  to  determine  what  their 
energy  bill  is  at  any  point  during  the 
month,  or,  in  the  case  of  large 
commercial  consumers,  the  ability  to 
continuously  monitor  energy 
consumption,  prices  and  fuel-switching 
opportunities)  that  will  enable  them  to 
better  monitor  and  control  their  energy 
consumption  and  expenditures.  (4) 
Energy-Related  Marketing  and 
Consulting  Services — Products  and 
Services  would  offer  marketing  services 
to  non-affiliated  businesses  by 
providing  non-affiliated  LDCs  and  other 
third  parties  with  bill  insert  and 
automated  meter  reading  services  as 
well  as  other  consulting  services  such  as 
advice  in  how  to  set  up  a  billing 
mechanism  or  marketing  program.*  (5) 
Risk  Management  Products  for  Gas 
Customers — A  variety  of  financial 
instruments  may  be  made  available  to 
gas  customers  interested  in  hedging 
energy  price  or  consumption 
fluctuations  under  existing  contracts. 
These  instruments  will  not  be  used  for 
speculative  purposes.  (6)  Expanded 
Service  Line  Maintenance  Program — 
Products  and  Services  proposes  to 
expand  the  scope  of  the  Service  Line 
Maintenance  Program  approved  in  the 
initial  order  to  cover  any  type  of  energy- 
related  service  line  (wire  or  pipe)  owned 
by  the  customer.  In  exchange  for  a 
nominal  monthly  fee.  Products  and 
Services  would  agree  to  pay  for  any 
needed  repairs  to  customers'  lines.^ 
Applicants  state  that  Products  and 
Services  does  not,  and  will  not  as  a 
result  of  this  expanded  maintenance 
program,  own  or  operate  any  facilities  or 
utility  assets  as  defined  in  sections 
2(a)(3),  2(a)(4)  or  2(a)(18)  of  the  Act.  (7) 
Customer  Financing — Applicants  seek 
authorization  for  Products  and  Services 
to  offer  its  own  or  to  broker  non- 
associate  third-party  financing  to 
commercial,  industrial  and  residential 
customers  ("Customer  Financing")  to 
facilitate  purchases  by  its  cuistomers  of 
goods  and  services  included  within  the 
Energy-Related  Equipment  category  of 
New  Customer  Services.  Customer 
Financing  also  would  be  available  for 


*  Applicants  stale  that  this  category  of  New 
Customer  Services  expands  on  the  "Pipeline 
Maintenance.  Construction  and  Managerial  Support 
Services  for  Others,"  categon,-  of  Original  Customer 
Services  approved  by  the  initial  order. 

'  Applicants  believe  that  customers  will  find  it 
more  convenient  and  cost  effective  to  pay  one 
monthly  fee  to  Products  and  Services  instead  of 
•aparate  monthly  fees  to  a  variety  of  utilities  (gas. 
aiactric.  telephone,  cable,  water,  etc.). 


purchases  by  CNG's  gas  utility 
customers  of  Energy-Related  Equipment 
where  the  customer  is  not  otherwise 
purchasing  goods  and  services 
promoted  by  Products  and  Services. 
Customer  Financing  would  take  the 
form  of  direct  loans,  installment 
purchase  arrangements  and  loan 
guarantees.  (8)  Incidental  Products  and 
Services — Applicants  seek  authorization 
to  provide  certain  incidental  products 
and  services  related  to  the  seven 
categories  of  New  Customer  Services 
listed  above  and  the  ten  categories  of 
Original  Customer  Services  authorized 
in  the  initial  order  ("Incidental  Products 
and  Services").  The  proposed  Incidental 
Products  and  Services  would  be  closely 
related  to  the  consumption  of  energy 
and/or  the  maintenance  of  property  by 
customers.  The  need  for  such  products 
and  services  would  arise  as  a  result  of, 
or  evolve  out  of,  and  would  not  differ 
materially  from,  the  Original  Customer 
Services  and/or  New  Customer  Services 
described  above.**  (The  Original 
Customer  Services  and  the  proposed 
New  Customer  Services,  are  hereafter 
collectively  referred  to  as  "Customer 
Services.") 

Products  and  Services  conducts  or 
will  conduct  its  Customer  Services 
business  both  within  and  outside  of  the 
four  states  of  Virginia,  West  Virginia, 
Pennsylvania  and  Ohio  where  the  CNG 
System  IDCs  are  located  (collectively, 
"LDC  States").  However,  applicants 
state  that  during  the  twelve-month 
period  beginning  on  the  first  day  of  the 
Month  following  the  date  on  which 
Products  and  Services  commences  its 
New  Customer  Services  business 
pursuant  to  a  supplemental  order  issued 
by  the  Commission  in  this  matter,  and 
for  each  subsequent  calendar  year 
thereafter,  total  Customer  Services 
revenues  of  Products  and  Services 
derived  from  customers  in  the  LDC 
States  will  exceed  total  Customer 
Service  revenues  of  Products  and 
Services  derived  from  customers  in  all 
other  states. 

Applicants  state  that  CNG's  LDCs  will 
assist  Products  and  Services  with 
customer  billing,  accounting,  and  other 
energy-related  services  and  anticipate 
that  these  services  can  be  provided  to 
Products  and  Services  by  the  current 
staff  at  the  LDCs.  They  state  that  ail 
services  required  to  conduct  the 
Customer  Services  and  Incidental 
products  and  Services  businesses  that 
are  provided  to  Products  and  Services 


by  the  LDCs  or  any  other  CNG  System 
company  will  be  billed  at  cost  in 
accordance  with  section  13(b)  of  the  Act 
and  rules  87,  90  and  91  thereunder. 

Public  Service  Company  of  Oklahoma 
(70-9055) 

Public  Service  Company  of  Oklahoma 
("PSOK"),  212  East  6th  Street,  Tulsa, 
Oklahoma,  74119-1212,  a  wholly- 
owned  electric  utility  subsidiary  of 
Central  and  South  West  Corporation 
("CSW"),  a  registered  holding  company, 
has  filed  an  application  under  sections 
9(a)  and  10  of  die  Act  and  rule  54 
thereunder  seeking  authorization  to 
acquire  up  to  712,000  total  shares  (up  to 
4.9%  of  the  voting  shares)  of  Scientech, 
Inc.  ("Scientech"),  a  privately  owned 
Idaho  corporation  that  provides  utility 
related  services  (and  some  ancillary  and 
minor  products  such  as  replacement 
parts  and  components  for  commercial 
nuclear  facilities)  to  the  nuclear  utility 
industry  ("utility  services  business") 
and  certain  United  States  Government 
agencies  ("government  agency  services 
business").^ 

Scientech's  utility  services  business  is 
aimed  at  electric  utilities,  which  are 
restructuring  and  outsourcing  in  an 
increasingly  competitive  environment. 
Scientech  provides  services  (including 
engineering  and  other  services),  systems 
(including  security  systems),  and 
instruments,  which  describe,  regulate, 
monitor  and  enhance  the  safety  and 
reliability  of  plant  operations  and  their 
environmental  impacts  (collectively, 
"risk  and  reliability  services")."  Nearly 
40%  of  Scientech's  utility  services 
business  involves  the  analysis  and 
evaluation  of  operational  safety  and  risk 
using  proprietary  software. 
Approximately  20%  of  Scientech's 
utility  services  business  is  associated 
with  engineering  and  operational 
support  activities  involving  nuclear 
materials  and  facilities,  design  and 


'  Applicants  state  that  the  Proposed  Inddental 
Products  and  Services  would  not  involve  the 
manufacture  of  energy-consuming  equipment  but 
could  be  related  to,  among  other  things,  the 
maintenance,  financing,  sale  or  installation  of  such 
equipment. 


'  Scientech  has  four  wholly-owned  subsidiaries, 
three  majority  owned  subsidiaries  and  one  minority 
owned  subsidiary.  The  wholly-owned  subsidiaries 
are  UNC  Analytical  Services,  Inc.  (d/b/a  Belfort 
Engineering  and  Environmental  Services,  Inc.). 
Grant  Environmental,  Inc..  NUS  Information 
Services.  Inc..  and  NUS  Instruments.  Inc.  The 
majority  owned  subsidiaries  are  SRVNet.  Inc.. 
Technology  Applications.  Inc.,  and  SQENTECH  de 
Venezuela,  Inc.  The  minority  owned  subsidiary  is 
SEMTECH,  Inc. 

»  Scientech  also  provides  risk  and  reliability 
services  internationally.  These  services,  which 
totaled  approximately  $1.3  million  for  the  fiscal 
year  ended  January  31, 1997,  are  cunently  being 
provided  to  the  governments  of  and/ or  utilities  in 
Canada,  Japan.  Korea,  and  former  Soviet  Block 
countries.  Approximately  75%  of  these  services  are 
being  funded  under  contract  with  the  Department 
of  Energy  and  the  Nuclear  Regulatory  Commission. 
Most  of  the  remaining  work  is  performed  under 
direct  contract  with  Japanese'and  Canadian 
utilities. 
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installation  of  microwave  transmission 
systems,  and  training  and  simulator 
instruction  for  nuclear  power  plants. 
Approximately  10%  of  Scientech's 
utility  services  business  is  involved 
with  the  design  and  installation  of 
enhanced  physical  security  systems, 
and  another  10%  involves  support 
services  related  to  environmental 
compliance  and  cleanup.  Information 
management  and  other  network  services 
account  for  15%  of  Scientech's  utility 
services  business,  and  the  other  5% 
involves  software  sales,  including 
software  used  to  support  power  plant 
operations. 

Under  contracts  with  the  Department 
of  Energy  relating  to  the  nuclear 
industry,  Scientech  provides 
government  agency  services  to  the 
Department  of  Defense  and  the  Nuclear 
Regulatory  Commission.  Scientech's 
government  agency  services  business 
principally  involves  the  design  and 
installation  of  enhanced  physical 
security  systems  and  work  requiring 
skills  in  safety  analysis  and  assessment, 
knowledge  of  secure  handling  of  nuclear 
materials,  technical  review,  technical 
policymaking,  and  technical  policy 
implementation. 

A  majority  of  Scientech's  $53  million 
in  actual  revenues  for  its  fiscal  year 
ended  January  31,  1997  came  firom  its 
government  agency  services  businass. 
However,  Scientech  has  adopted  a 
strategy  of  reducing  its  reliance  on 
government  contracts  an  applying  its 
expertise  to  capture  a  greater  share  of 
the  utility  services  market.  In  September 
1996,  Scientech  purchased  the  business 
and  a  portion  of  the  assets  (primarily 
customer  accounts  receivable  emd  other 
current  assets  relating  to  utility  services 
customers)  of  Halliburton  NUS,  a 
nuclear  utility  services  provider.  On  a 
pro  forma  basis,  including  the 
Halliburton  NUS  acquisition, 
Scientech's  utility  services  and 
government  contracts  businesses  would 
have  each  accounted  for  approximately 
48%  of  total  of  total  revenues  of 
approximately  $70  million. 

Scientech  also  applies  some  of  its 
expertise  to  applications  outside  of 
government  agencies  and  the  utility 
industry.  It  has  sold  environmental 
services  to  mining  operations,  internet 
services  to  non-utilities  and  risk  and 
reliability  services  to  the  industrial 
sector.  These  services  totalled 
approximately  S2  million  for  the  fiscal 
year  ended  January  31,  1997,  which  was 
approximately  3%  of  Scientech's  total 
revenue.  Based  on  Scientech's  present 
business  strategy  and  its  view  of 
optimum  growth  opportunities,  it  is 
anticipated  that  Scientech  will  continue 
to  provide  the  same  or  similar  types  of 


products  and  services  to  non-utility  and 
non-government  customers  and  the 
percentage  of  Scientech's  total  revenue 
from  sales  of  products  and  services  to 
such  customers  will  not  materially 
increase. 

Scientech's  through  its  subsidiary, 
NUS  Information  Services,  Inc.,  has 
performed  a  small  amount  of  work  at 
the  South  Texas  Project  ("STP"),  a 
nuclear  generating  facility  partially 
ovkrned  by  a  CSW  electric  utility 
subsidiary.  Central  Power  and  Light 
Company.  Currently,  STP  is  subscribing 
to  four  informational  database  services 
provided  by  NUS  Information  Services, 
Inc.  It  also  has  an  open  work  order  for 
database  maintenance.  No  other  services 
are  presently  being  provided  by 
Scientech  or  its  subsidiaries  to  the  CSW 
system.^  After  consummation  of  PSOK's 
proposed  investment  in  Scientech, 
Scientech  and/or  its  subsidiaries  may 
provide  additional  services  or  products 
to  the  CSW  system,  although  no  such 
services  or  products  have  been 
identified  at  this  time.'" 

PSOK  has  entered  into  a  Stock 
Purchase  Agreement,  dated  June  2, 
1997,  between  Dr.  Lawrence  J. 
Ybarrondo,  Chairman  of  the  Board  of 
Directors  and  founder  of  Scientech  (and 
certain  related  trusts  and  family 
members)  (collectively,  the  "Sellers") 
and  PSOK."  Pursuant  to  the  Stock 
Purchase  Agreement,  and  subject  to 
certain  conditions  including  receipt  of 
an  order  frt)m  the  Commission 
approving  this  application,  PSOK  shall 
purchase  from  the  Sellers,  at  a  purchase 
price  of  $6.00  per  share,  or  an  aggregate 
purchase  price  of  53,036,000,  an 
aggregate  of  506,000  shares  of  Scientech 
common  stock  (representing 
approximately  25%  of  the  total 
outstanding  capital  stock  of  Scientech), 
consisting  of  70,000  shares  of  Class  A 
Voting  Common  Stock  ("Class  A  Stock") 
and  436,000  shares  of  Class  B  Nonvoting 
Common  Stock  ("Class  B  Stock").i2  The 


'The  CSW  system  is  comprised  of  CSW  and  iu 
utility  and  non-utility  subsidiaries.  The  four  utility 
subsidiaries  of  the  CSW  system  are  Central  Power 
&  Light  Comf>any,  PSOK.  Southwestern  Electric 
Power  Company  and  West  Texas  Utilities  Company. 

'"Applicant  contends  that  Commission 
authorization  under  section  13(b)  of  the  Act  is  not 
required  for  Scientech  and/or  its  subsidiaries  to 
provide  services  to  the  CSW  system  because,  as 
discussed  below.  PSOK  will  never  own  more  than 
4.9%  of  the  voting  stock  of  Scientech  and. 
consequently,  Scientech  will  be  neither  an  affiliate 
nor  a  subsidiary  company  as  defined  in  the  Act. 

"  Sellers  and  PSOK  have  also  entered  into  an 
Escrow  Agreement.  Shareholders  Agreement  and 
Registration  Rights  Agreement,  all  dated  June  2, 
1997. 

'  ^  Each  share  of  Class  A  Stock  entitles  its  bolder 
to  one  vote  on  any  matter  coming  before  the 
Scientech  shareholders  for  a  vote.  The  holders  of 
Class  B  Stock  are  not  entitled  to  vote  on  any  matter 


70,000  shares  of  Class  A  Stock  represent 
4.5%  of  the  Class  A  Stock  to  be 
outstanding  immediately  following 
consummation  of  PSOK's  proposed 
investment  in  Scientech  and  the 
436,000  shares  of  Class  B  Stock 
represent  100%  of  the  Class  B  Stock  to 
be  outstanding  immediately  following 
consimamation  of  PSOK's  proposed 
investment. 

The  Stock  Purchase  Agreement  also 
grants,  subject  to  receipt  of  the 
Commission  approval  sought  in  this 
application,  an  option  for  PSOK  to 
purchase  from  Sellers  an  additional 
206,000  shares  of  Class  B  Stock,  not 
later  than  September  2,  1998.  at  a 
purchase  price  per  share  of  $9.00 
("Option  Shares  ").  Purchase  of  these 
additional  shares  would  give  PSOK 
ownership  of  approximately  34%  of  the 
total  outstanding  capital  stock  of 
Scientech.  The  acquisition  of  all  shares, 
including  any  Option  Shares,  will  be 
funded  by  PSOK  out  of  internally 
generated  funds. 

Each  holder  of  Class  B  Stock  has  the 
right,  at  any  time,  at  the  option  of  the 
holder  and  without  payment  of  any 
further  consideration,  to  exchange  each 
share  of  Class  B  Nonvoting  Stock  into 
one  share  of  fully  paid  Class  A  Voting 
Stock. '3  However,  Applicant  states  that 
PSOK  will  not  take  any  action  that 
would  cause  PSOK  to  own  or  control, 
and  PSOK  will  not  owti  or  control,  more 
tan  4.9%  of  the  voting  stock  of 
Scientech  at  any  one  time. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  97-17541  Filed  7-2-97;  8;45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[nie  No.  1-11342] 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration  (Servico,  Inc.,  Common 
Stock,  $.01  Par  Value) 

June  30,  1997. 

Servico,  Inc.  ("Company")  has  filed 
an  application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 


coming  before  the  shareholders,  except  that  no 
amendment  to  Scientech's  Articles  of  Incorporation 
may  be  effected  without  the  affirmative  vote  of 
holders  of  a  majority  of  the  outstanding  shares  of 
aass  B  Stock 

' '  Holders  of  Class  A  Stock  hive  a  corresponding 
right  to  convert  their  Class  A  shares  into  Class  B 
shares. 
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Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

The  Company's  Security  is  listed  in 
the  New  York  Stock  Exchange  ("NYSE") 
effective  June  18,  1997. 

In  making  the  decision  to  withdraw 
its  Security  from  listing  on  the  Amex, 
the  Company  considered  the  direct  and 
indirect  cost  expense  attended  to 
maintaining  the  dual  listing  of  its 
Security  on  the  NYSE  and  on  the  Amex. 
The  Company  does  not  see  any 
particular  advantage  in  the  dual  trading 
of  its  security  and  believes  that  dual 
listing  would  fragment  the  market  for  its 
security. 

The  Company  has  complied  with  Rule 
18  of  the  Amex  by  filing  with  that 
Exchange  a  certified  copy  of  preambles 
and  resolutions  adopted  by  the 
Company's  Board  of  Directors 
authorizing  the  withdrawal  of  its 
Security  from  the  listing  on  the  Amex 
and  by  setting  forth  in  detail  to  the 
Exchange  the  reasons  for  such  proposed 
withdrawal,  and  the  facts  in  support 
thereof.  The  Amex  notified  the 
Company,  by  letter  dated  June  13, 1997 
that  it  would  not  object  to  the 
Company's  application  to  delist  its 
Security. 

Any  interested  person  may,  on  or 
before  July  22,  1997,  submit  to  the 
Secretary  of  the  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549,  facts  bearing 
upon  whether  the  application  has  been 
made  in  accordance  with  the  rules  of 
the  exchange  and  what  terms,  if  any, 
should  be  imposed  by  the  Commission 
for  the  protection  of  investors.  The 
commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jooathaii  G.  Katz, 
Secretary. 
IFR  Doc.  97-17537  Filed  7-3-97;  8:45  ami 

BILUNG  CODE  8010-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38779:  File  No.  SR-Phlx- 
97-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc.  To 
Trade  in  Sixteenths 

June  26,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  notice  is  hereby  given  that  on 
Jime  11.  1997  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization  ("SRO").  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  permit  Phlx 
equity  securities  to  be  traded  in 
sixteenths.  The  text  of  the  proposed  rule 
change  is  as  follows  (deleted  text  is 
bracketed): 

Rule  125    Variations  in  Bids  and  Offers 

Bids  or  offers  shall  [not]  be  made  at 
a  [less]  variation  [than  '/fe  of  one  dollar 
in  stocks,  and  '/fe  of  1  percent  of  the 
principal  amount  of  bonds,  except  as 
specifically]  authorized  by  the 
Committee. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Piirpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

Currently,  Rule  125  states  that  bids  or 
offers  shall  not  be  made  at  a  less 
variation  than  Vs  of  one  dollar  in  stocks, 
and  Vs  of  1  percent  of  the  principal 
amount  of  bonds,  except  as  specifically 
authorized  by  the  Committee.  In  1995, 
the  Floor  Procedure  Committee 
authorized  that  Phlx  equity  securities 
up  to  $10  that  are  listed  on  the 
American  Stock  Exchange,  Inc. 
("Amex  ")  be  permitted  to  trade  in 
sixteenths.  Recently,  the  Amex  received 
Commission  approval  to  implement  a 
minu.-nm  fractional  change  of  Vie  for 
equity  securities  trading  at  or  above 
$0.25.2  As  a  result,  Amex-listed 
securities  became  eligible  to  trade  in 
sixteenths  through  the  Intermarket 
Trading  System  ("ITS").  Last  month, 
following  Floor  Procedure  Committee 
approval  on  May  6,  1997,  the  Exchange 
began  trading  Amex-listed  issues 
trading  at  or  above  $0.25  in  sixteenths. 

In  response  to  recent  industry  events, 
the  Exchange  has  determined  that  the 
trading  increment  applicable  to  equity 
securities  be  changed  from  Vs  to  Vie, 
upon  implementation  of  certain  system 
changes  by  the  Intermarket  Trading 
System  ("ITS  ")  to  accommodate  trading 
in  sixteenths.^  Currently,  Rule  125 
provides  that  bids  or  offers  shall  not  be 
made  at  a  less  variation  than  Vs  of  one 
dollar  in  stocks,  and  Vs  of  1  percent  of 
the  principal  amount  of  bonds,  except 
as  specifically  authorized  by  the 
Committee.  Thus,  the  Exchange 
proposes  to  delete  the  reference  to  Vs 
and,  rather  than  replacing  it  with  a 
particular  increment,  emphasize  the 
discretion  of  the  Committee  to  modify 
trading  increments.'' 

The  purpose  of  this  proposal  is  to 
extend  the  benefits  of  trading  in  a 
narrower  increment  to  Phlx  securities. 
This  should  promote  more  accurate 


'  15  U.S.C.  78»(bKl). 


'  Securities  Exchange  Act  Release  No.  38571  (May 
5.  1997),  62  FR  25682  (May  9.  1997)  (approving  File 
No.  SR-Amex-97-14). 

'The  Commission  notes  that  these  changes  to  ITS 
were  implemented  on  June  24.  1997. 

*  Nevertheless,  the  Commission  notes  that  any 
further  change  in  the  minimum  increments 
constitutes  (1)  a  change  in  a  stated  policy,  practice, 
or  interpretation  with  respect  to  the  meaning, 
administration,  or  enforcement  of  an  existing  rule 
of  the  Phlx.  or  (2)  a  change  in  an  existing  order- 
entry  or  trading  system  of  an  SRO,  or  (3)  both. 
Therefore,  the  Exchange  is  still  obligated  to  file 
such  proposed  changes  with  the  Commission. 
These  changes,  however,  may  become  effective 
upon  filing  if  they  meet  certain  statutory 
requirements.  See  15  U.S.C.  78s(b)(3)(A)(i)  and  17 
CFR  240.19b-4(e). 
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pricing  of  securities  and  tighter 
quotations. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6  ^  of  the  Act  in  general  and,  in 
particular,  with  Section  6(b)(5),*  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  by 
adopting  a  narrower  minimum 
fractional  change  in  Phlx  equity 
securities  in  a  gradual,  orderly  fashion. 
The  Exchange  also  believes  the  proposal 
is  consistent  with  Section  11 A  of  the 
Act  because  it  is  designed  to  promote 
competition  among  the  exchanges  and 
market  makers.^ 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  does  not 
impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EEEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  change  in  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Phlx  and,  therefore,  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  8  and  subparagraph  (e)  of  Rule 
19b— 4  thereunder.^ 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors. 


M 5  U.S.C.  78f[b). 
•W.  §78f(b)(5). 
'W.  §78k-l. 
•W.  §78s(b)(3)(A). 
»17CFR240.19b-4. 


or  Otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  refer  to  File  No.  SR-Phlx-97-27 
and  should  be  submitted  by  July  28, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary. 

(FR  Doc.  97-17540  Filed  7-3-97;  8:45  am] 
BILLING  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
[Put>lic  Notice  numt>er  2564] 

International  Joint  Commission; 
Boundary  Waters  Treaty  of  1909 

Receipt  of  a  Reference  on  means  to 
reduce,  mitigate  and  prevent  harm  from 
future  flooding  in  the  Red  River  basin. 

The  Governments  of  Canada  and  the 
United  States  of  America  have  asked  the 
International  Joint  Commission, 
piu-suant  to  Article  IX  of  the  Boimdary 
Waters  Treaty  of  1909,  and  in 
consideration  of  the  devastation  of  the 
flood  of  1997,  to  examine  and  report  on 
the  causes  and  effects  of  damaging 
floods  in  the  Red  River  basin,  and  to 
make  recommendations  on  means  to 
reduce,  mitigate  and  prevent  harm  from 
future  flooding  in  the  Red  River  basin. 

The  Commission  invites  interested 
persons  to  provide  it  with  information 


"•17  CFR  2O0.3O-3(aMl2). 


about  the  nature  of  their  interest  in  this 
matter  and  will  provide  them  with  an 
opportunity  to  be  heard  in  the  course  of 
its  inquiry. 

The  text  of  the  request  from  the 
governments  is  available  at  the 
Commission's  internet  website  at:  http/ 

/www.ijc.org(.) 

For  further  information  or 
clarification,  please  contact  one  of  the 
Commission's  Secretaries: 

Murray  Clamen,  Secretary,  Canadian 
Section,  International  Joint 
Commission,  100  Metcalfe  Street, 
18Ui  Floor,  Ottawa,  ON  KlF  5M1, 
Telephone  (613) 995-2984,  Fax (613) 
993-5583,  Email 
clamenm(@)ijc.achilles.net 

Kathy  Prosser.  Secretary.  United  States 
Section,  International  Joint 
Commission.  1250  23rd  Street  NW, 
Suite  100,  Washington.  DC  20440. 
Telephone (202) 736-9000,  Fax  (202) 
73&-9015,  Email 
chandlerj(@)i|c.achilles.net 

Dated:  June  24,  1997. 
Kathy  Prosser, 

Secretary,  United  States  Section. 

IFR  Doc.  97-17643  Filed  7-3-97;  8:45  am) 

BILLING  CODE  4710-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  June  27, 
1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2655 

Date  Filed:  6/26/97 

Parties:  Members  of  the  International 
Afr  Transport  Association 

Subject: 

1.  PTC2  ME  0010  dated  June  20.  1997 
r-1,  PTC2  ME  0011  dated  June  20, 
1997  r2013.  Within  Middle  East    ' 
Expedited  Resolutions 

2.  PTC2  EUR-ME  0022  dated  June  20. 
1997  rl4-22,  PTC2  EUR-ME  0023 
dated  June  20.  1997  r23.  Europe- 
Middle  East  Expedited  Resolutions. 
Intended  effective  date:  as  early  as 
July  15,  1997 

Paulene  V.  Twine, 

Chief.  Documentary  Services. 

(FR  Doc.  97-1 7542  Filed  7-3-97;  8:45  am] 

BILLING  CODE  4»10-e2-f> 
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DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ending 
June  27,  1997 

The  following  Applications  for 
Certificate  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et.  seq).  The  due  date  for 
Answers,  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-2645. 

Date  Filed:  6/23/97. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.  July  21.1997. 

Description 

Application  of  Eva  Airways 
Corporation,  pursuant  to  49  U.S.C. 
Section  41302  and  Subpart  Q  of  the 
Regulations,  applies  for  an  amendment 
to  its  foreign  air  carrier  permit  to  engage 
in  scheduled  and  charter  foreign  air 
transportation  of  persons,  property  and 
mail  pursuant  to  the  Open  Skies  Air 
Transport  Agreement  between  the 
American  Institute  in  Taiwan  and  the 
Taipei  Economic  and  Cultural 
Representative  Office,  to  which  the 
parties  agreed  ad  referendum  on 
February  28,  1997.  EVA  seeks  authority 
to:  (1)  Engage  in  scheduled  foreign  air 
transportation  of  persons,  property  and 
mail  firom  points  behind  Taiwan  via 
Taiwan  and  intermediate  points  to  a 
point  or  points  in  the  United  States  and 
beyond;  (2)  engage  in  ':harter  foreign  air 
transportation  of  persons,  property  and 
mail  between  any  point  or  points  in 
Taiwan  and  any  point  or  points  in  the 
United  States;  (3)  engage  in  charter 
foreign  air  transportation  of  persons, 
property  and  mail  between  the  United 
States  and  any  point  or  points  not  in 
Taiwan  or  the  United  States;  and  (4) 
engage  in  other  charter  foreign  air 
transportation  as  may  be  authorized 
pursuant  to  the  Department's 
regulations. 

Docket  Number:  OST-97-2646. 

Date  Filed:  6/23/97. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  July  21,  1997. 


Description 

Application  of  Florida  West 
International  Airways,  Inc.,  pursuant  to 
49  U.S.C.  Section  41102,  and  Subpart  Q 
of  the  Regulations,  request  renewal  of  its 
Certificate  Authority  to  engage  in 
scheduled  all-cargo  foreign  air 
transportation  between  the  United 
States  and  various  European  and 
Western  Hemisphere  points,  between 
the  United  States  and  Peru  and  beyond 
to  Santiago.  Chile,  and  for  Route  599; 
domestic  all-cargo  air  service;  domestic 
and  foreign  charter  air  transportation. 

Docket  Number:  OST-97-2659. 

Date  Filed:  6/27/97. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.July  25. 1997. 

Descriptioo 

Application  of  Air  South  Airlines, 
Inc.,  pursuant  to  49  U.S.C.  Section 
41105  and  Subpart  Q  of  the  Regulations, 
requests  transfer  to  ASA  of  the 
certificate  of  public  convenience  and 
necessity  for  interstate  air  transportation 
that  was  initially  issued  to  Air  South, 
Inc..  an  Illinois  Corporation.  ASA 
further  requests  that  the  transferred 
certificate  be  revised  to  reflect  that  it  has 
been  issued  to  "Air  South  Airlines, 
Inc." 

Paillette  V.  Twine, 

Chief.  Documentary  Serrices. 

[FR  Doc.  97-17543  Filed  7-3-97;  8:45  ami 

BaUNQ  CODE  4910-62-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Department  of  Transportation, 
Federal  Aviation  Administration  (DOT/ 
FAA). 
action:  Notice. 

StJMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  this  notice  announces  that 
the  information  collection  request 
described  below  will  be  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  conunent.  This 
notice  describes  the  paperwork  burden 
associated  with  this  survey,  and  allows 
for  a  60-day  comment  period  before  the 
paperwork  package  is  submitted  to 
OMB.  The  following  information 
describes  the  nature  of  the  information 
collection  and  its  expected  burden. 

With  respect  to  the  following 
collection  of  information,  F.AA  invites 
conunents  on:  (1)  Whether  the  proposed 


collection  of  information  is  necessary 
for  the  proper  performance  of  FAA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

DATES:  Submit  any  comments  to  FAA  by 
September  5,  1997. 

SUPPLEMENTARY  INFORMATION: 

Tjfie;  Survey  of  Community  Response 
to  Aircraft  Noise. 

Need:  Information  for  predicting  the 
impact  of  an  abrupt  change  in  noise 
environment  is  required  by  FAA  as  part 
of  an  assessment  process.  Predicting  the 
impact  of  an  abrupt  change  in  an  aircraft 
noise  environment  is  an  essential  part  of 
the  assessment  of  the  enviromnental 
impact  of  constructing  new  airports, 
increasing  the  capacity  of  existing 
airports  through  the  construction  of  new 
runways  and  modifying  operations 
existing  airports.  The  information  will 
be  used  by  the  FAA  and  airport 
authorities  to  estimate  the  changes  in 
numbers  of  people  that  will  be  impacted 
to  varying  degrees  by  proposed  changes 
in  airport  configuration,  airport 
operations,  and  aircraft  routing. 

Respondents:  1000  individ\ial 
residents  of  an  airport  area. 

Frequency:  One  time  study. 

Burden:  The  annual  burden  is 
estimated  to  be  460  hours. 

FOR  FURTHER  INFORMATION:  or  to  obtain 
in  a  copy  of  this  request  for  clearance, 
you  may  contact  Ms.  Judy  Street  at  the: 
Federal  Aviation  Administration, 
Corporate  Information  Division,  ABC- 
100,  800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

Issued  In  Washington,  DC  on  June  30, 
1997. 
Steven  Hopkins, 

Manager,  Corporate  Information  Division, 

ABC-JOO. 

[FR  Doc.  97-17649  Filed  7-3-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Security  Advisory  Committee 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  Aviation  Security 
Advisory  Committee. 

DATES:  The  meeting  will  be  held  July  23, 
1997,  from  9:00  a.m.  to  1:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW.,  8th 
floor,  room  8ABC,  Washington.  D.C. 
20591,  telephone  202-267-7622. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.L.  92- 
463;  5  U.S.C.  App.  11).  notice  is  hereby 
given  of  a  meeting  of  the  Aviation 
Security  Advisory  Committee  to  be  held 
July  23,  1997.  at  the  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  8th  floor,  room  8ABC, 
Washington,  D.C.  The  agenda  for  the 
meeting  will  include:  Automated 
Profiling;  Positive  Passenger  Bag  Match; 
Status  of  the  Cargo  Working  Group, 
Public  Education  Working  Group, 
Consultation  Working  Group,  Employee 
Recognition  and  Utilization  Working 
Group,  Airport  Categorization  Working 
Group,  and  Universal  Access  System 
Working  Group;  and  On-going  Civil 
Aviation  Security  Initiatives. 
Attendance  a  the  July  23,  1997,  meeting 
is  open  to  the  public  but  is  limited  to 
space  available.  Members  of  the  public 
may  address  the  committee  only  with 
the  written  permission  of  the  chair, 
which  should  be  arranged  in  advance. 
The  chair  may  entertain  public 
comment  if,  in  its  judgment,  doing  so 
will  not  disrupt  the  orderly  progress  of 
the  meeting  and  will  not  be  unfair  to 
any  other  person.  Members  of  the  public 
are  welcome  to  present  written  material 
to  the  committee  at  any  time.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  Office  of 
the  Associate  Administrator  for  Civil 
Aviation  Security,  800  Independence 
Avenue,  SW.,  Washington,  D.C.  20591, 
telephone:  202-267-7622. 

Issued  in  Washington,  D.C,  on  July  1, 
1997. 

Cathal  L.  Flynn, 

Associate  Administrator  for  Civil  Aviation 
Security. . 
[FR  Doc.  97-17648  Filed  7-3-97;  8:45  am] 

BILUNG  CODE  4B10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
McGhee  Tyson  Airport,  Knoxville,  TN 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION;  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  McGhee  Tyson 
Airport  Knoxville.  Tennessee,  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  6,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Memphis  Airports  District 
Office,  2851  Directors  Cove,  Suite  #3, 
Memphis,  TN  38131-0301. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Terry  Igoe, 
Executive  Director  of  the  Metropolitan 
Knoxville  Airport  Authority  at  the 
following  address:  P.O.  Box  15600, 
Knoxville,  TN  37901. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Metropolitan 
Knoxville  Airport  Authority  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  S.  Kelley,  Memphis  Airports 
District  Office,  2851  Directors  Cove, 
Suite  3,  Memphis.  Tennessee  38131- 
0301;  901-544-3495.  Ext.  19.  The 
application  may  be  reviewed  in  person 
at  this  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to:  impose 
and  use  the  revenue  from  a  PFC  at 
McGhee  Tyson  Airport  under  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

On  June  27,  1997,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
Metropolitan  Knoxville  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 


158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
September  26,  1997 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  97-05-C- 
00-TYS. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  Charge  effective  date:  May 
1.  1998. 

Proposed  charge  expiration  date: 
April  1,  1999. 

Total  estimated  PFC  revenue: 
$1,765,000. 

Brief  description  of  proposed  projects: 
Taxiway  B-2  reconstruction  including 
removing  the  concrete  pavement, 
preparing  the  subgrade,  constructing  a 
new  base,  replacing  the  concrete 
surface,  replacing  edge  drains,  and 
resurfacing  and  widening  the  shoulders; 
purchase  an  emergency,  stand-by 
generator:  and  PFC  Program 
Administrative  expense.  Class  or  classes 
of  air  carriers  which  the  public  agency 
has  requested  not  be  required  to  collect 
PFCs:  nonscheduled  air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FA.^  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT, 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the 
Metropolitan  Knoxville  Airport 
Authority. 

Issued  in  Memphis,  Tennessee,  on  June  27, 
1997. 

LaVeme  F.  Reid, 

Manager.  Memphis  Airports  District  Office. 
[FR  Doc.  97-17650  Filed  7-3-97;  8:45  am) 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Weather  Information  for  Surface 
Transportation;  Request  for 
Participation;  Correction 

AGENCY:  Federal  Highway 
Administi^tion  (FHWA),  DOT. 
ACTION:  Notice  correction. 

SUMMARY:  This  document  corrects  the 
notice  published  in  the  Federal  Register 

of  June  13,  1997.  (62  FR  32401) 
regarding  weather  information  for 
surface  transportation.  In  FR  Doc.  97— 
15487.  beginning  on  page  32403  in  the 
second  column  starting  on  line  sixteen, 
correct  the  first  sentence  of  the 
paragraph  to  read  as  follows:  "The  cost 
share  must  be  from  non-ITS  federally 
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derived  funding  sources  and  must 
consist  of  either  cash,  substantial 
equipment  contributions  that  are  wholly 
utilized  as  an  integral  part  of  the  project, 
or  personnel  services  dedicated  full- 
time  to  the  project  for  a  substantial 
period,  as  long  as  such  personnel  are 
not  otherwise  supported  with  Federal 
funds." 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  Pisano,  FHWA  Office  of  Safety  and 
Traffic  Operations  R&D,  (703)285-2498, 
6300  Georgetown  Pike,  McLean,  Va 
22101-2296;  or  Mr.  Raymond  Resendes, 
ITS  Joint  Program  Office,  (202)366- 
2182,  FHWA,  Office  of  Acquisition 
Management,  (202)366-4227;  or  Ms. 
Beverly  Russell,  FHWA,  Office  of  the 
Chief  Counsel,  (202)366-1355,  400 
Seventh  Street,  SW,,  Washington.  D.C. 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

Authority:  Sees.  6051-6059,  Pub.  L.  102- 
240,  105  Stat.  1914,  2189;  23  U.S.C.  307  note; 
49CFR1.48. 

Issued  on:  July  1,  1997. 
Edward  V.A.  Kussy, 
Acting  Chief  Counsel.  Federal  Highway 
Administration. 

(PR  Doc.  97-17651  Filed  7-3-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnance  Docket  No.  33388] 

CSX  Corporation  and  CSX 
Transportation,  Inc.,  Norfolk  Southern 
Corporation  and  Norfolk  Southern 
RaiNray  Company — Control  and 
Operating  Leases/ Agreements — 
Conrail,  Inc.  and  Consolidated  Rail 
Corporation 

agency:  Surface  Transportation  Board, 

DOT. 

ACTtON:  Notice  of  intent  to  prepare  an 

Enviroiunental  Impact  Statement  (EIS) 

and  request  for  comments  on  proposed 

EIS  scope. 

SUMMARY:  On  June  23,  1997,  CSX 
Corporation  and  CSX  Transportation, 
Inc.  (CSX),  Norfolk  Southern 
Corjjoration,  and  Norfolk  Southern 
Railway  Company  (NS),  and  Conrail  Inc. 
and  Consolidated  Rail  Corporation 
(Conrail)  filed  an  application  (primary 
application)  with  the  Surface 
Transportation  Board  (Board)  under  49 
U.S.C.  11323-25.  NS,  CSX,  and  Conrail 
are  jointly  seeking  authority  for  NS  and 
CSX  to  acquire  control  of  Conrail  and 
for  the  subsequent  division  of  Conrail's 
assets.  The  proposed  transaction 


involves  over  44,000  miles  of  rail  lines 
and  related  facilities  covering  a  large 
portion  of  the  eastern  United  States.  To 
evaluate  and  consider  the  potential 
environmental  impacts  that  may  result 
from  the  proposed  transaction,  the 
Board's  Section  of  Environmental 
Analysis  (SEA)  will  prepare  an 
environmental  impact  statement  (EIS). 
The  Board  has  determined  that  an  EIS 
is  warranted  due  to  the  nature  and 
scope  of  envirorunental  issues  (e.g., 
intercity  passenger  service  and 
commuter  rail  service)  that  may  arise. 
As  part  of  their  primary  application  to 
the  Board,  CSX,  NS,  and  Conrail 
(collectively.  Applicants),  have  filed  a 
detailed  operating  plan  and  prepared  an 
Environmental  Report  (ER).  The  ER 
describes  the  physical  and  operational 
changes  that  would  be  associated  with 
the  proposed  transaction  and  discusses 
the  potential  environmental  impacts  of 
those  changes. 

DATES:  Written  comments  on  the  draft 
scope  are  due  August  6,  1997. 
ADDRESSES:  Office  of  the  Secretary,  Case 
Control  Unit,  STB  Finance  Docket  No. 
33388,  Surface  Transportation  Board, 
1925  K  Street,  NW.,  Washington,  DC 
20423-0001.  Attention:  Elaine  K.  Kaiser, 
Chief,  Section  of  Environmental 
Analysis,  Environmental  Filing. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Dalton,  SEA  Project  Manager, 
Conrail  Control  Transaction,  (202)  565- 
1530;  or  Ms.  Dana  White,  SEA 
Environmental  Specialist,  at  (202)  565- 
1552.  (TDD  for  the  bearing  impaired: 
(202)  565-1695). 

SUPPLEMENTARY  INFORMATION: 

BaclLground 

The  proposed  transaction  would 
result  in  certain  existing  Conrail 
facilities  and  operations  being  assigned 
individually  to  either  CSX  or  NS 
through  operating  agreements  or  other 
mechanisms,  and  certain  other  existing 
Conrail  facilities  and  operations  being 
shcired  by,  and  operated  for  the  benefit 
of,  both  CSX  and  NS.  The  result  would 
be  an  expanded  CSX  rail  system,  an 
expanded  NS  rail  system,  and  certain 
areas  of  joint  ownership  and  operations. 
CSX  and  NS  would  continue  to  compete 
with  each  other  in  the  provision  of  rail 
freight  services  and  would  expand  their 
competition  to  areas  in  which  Conrail  is 
currently  the  only  major  rail  carrier. 
Each  of  the  two  railroads  would  utilize 
its  existing  lines,  would  operate  certain 
Conrail  lines  independent  of  the  other, 
and  would  jointly  operate  certain 
Conrail  lines. 

Applicants  anticipate  that  the 
proposed  transaction  would  provide  for 
benefits  that  include:  reduced  energy 


usage,  enhanced  safety,  reduced 
highway  congestion,  reduced  system- 
wide  air  pollutant  emissions,  expanded 
competition,  and  a  more  efficient  rail 
transportation  system.  The  proposed 
transaction,  also  referred  to  as  the 
proposed  action,  is  detailed  in  the 
primary  application  and  in  the 
operating  plan  and  ER  that  accompanied 
it.  The  proposed  transaction  includes 
changes  in  railroad  operations  such  as 
increases  and  decreases  in  train  traffic, 
changes  in  activity  at  rail  yards  and 
intermodal  facilities,  and  rail  line 
abandonment  and  construction  projects. 

Applicants  served  the  ER 
concurrently  on  appropriate  federal, 
state,  and  local  agencies.  Federal 
agencies  included:  U.S.  Army  Corps  of 
Engineers,  U.S.  Department  of 
Agriculture  (Forest  Service  and  Natural 
Resources  Conservation  Service),  U.S. 
Department  of  Interior  (Bureau  of  Indian 
Affairs,  Bureau  of  Land  Management, 
National  Park  Service,  Office  of 
Environmental  Project  Review,  Fish  and 
Wildlife  Service),  U.S.  Department  of 
Transportation  (Federal  Railroad 
Administration,  Federal  Highway 
Administration,  Federal  Transit 
Administration,  U.S.  Coast  Guard),  and 
U.S.  Environmental  Protection  Agency 
(EPA).  State  agencies  included 
clearinghouses,  state  departments  of 
transportation,  public  service 
commissions,  and  historic  preservation 
offices,  in  the  States  of  AL,  CT,  DE,  FL, 
GA.  IL.  IN,  KY,  LA.  MA,  MD,  MI,  MS, 
MO.  NJ,  NY,  NC,  OH,  PA,  RI,  SC,  TN, 
VA,  WV,  and  the  District  of  Columbia. 
Applicants  also  served  the  ER  on  cities 
with  populations  of  over  50,000,  as  well 
as  counties  and  regional  planning 
organizations  that  could  be  afi^ected. 

Environmental  Review  Process  and 
Alternatives 

The  Board's  environmental  staff,  SEA, 
is  soliciting  information  and  comments 
on  the  scope  of  environmental  issues  to 
be  addressed  in  the  EIS  for  the  proposed 
transaction.  The  National 
Environmental  Policy  Act  (NEPA) 
process  is  intended  to  assist  the  Board 
and  the  public  in  identifying  and 
assessing  the  potential  environmental 
consequences  of  a  proposed  action 
before  a  decision  on  that  proposed 
action  is  made.  The  first  stage  of  the  EIS 
process  is  scoping.  Scoping  is  an  open 
process  for  determining- the  scope  of 
environmental  issues  to  be  addressed  in 
the  EIS  and  their  potential  for 
significance. 

Existing  rail  operations  are  the 
baseline  from  which  the  potential 
environmental  impacts  of  the  proposed 
transaction  will  be  evaluated.  Under  the 
NEPA  process,  SEA  will  evaluate  only 
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the  potential  environmental  impacts  of 
operational  and  physical  changes  that 
are  directly  related  to  the  proposed 
transaction.  SEA  will  not  consider 
environmental  impacts  relating  to 
existing  rail  operations  and  existing 
railroad  facilities.'  In  making  its 
decision  in  this  proceeding,  the  Board 
will  consider  the  EIS,  the  public 
comments,  and  the  environmental 
analysis  and  recommendations, 
including  any  environmental  mitigation 
proposed  by  SEA.  Alternatives  to  be 
considered  in  the  EIS  are  (1)  approval  of 
the  transaction  as  proposed;  (2) 
disapproval  of  the  proposed  transaction 
in  whole  (No-Action  alternative);  or  (3) 
approval  of  the  proposed  transaction 
with  conditions,  including 
environmental  mitigation  conditions. ^ 
Other  parties  may  file  "inconsistent  or 
responsive"  applications  requesting 
modifications  to  the  proposed 
transaction,  such  as  requests  for 
trackage  rights  or  the  acquisition  of 
particular  rail  lines.  Potential 
environmental  impacts  and  rail  system 
changes  proposed  in  the  inconsistent 
and  responsive  applications  will  be 
evaluated  in  the  EIS. 

Related  Activities 

NS  and  CSX  requested,  and  the  Board 
allowed,  the  proposed  construction  of 
seven  small  rail  line  connections  (Seven 
Connections)  totaling  approximately  4 
miles,  to  be  filed  and  reviewed 
separately  from  the  primary  application. 
This  separate  environmental  review 
process  will  address  only  the  potential 
environmental  impacts  of  the  physical 
construction  of  these  Seven  Connections 
and  Applicants'  proposed  operations 
over  these  lines.  The  operational 
implications  of  the  transaction  as  a 
whole,  including  proposed  operations 
over  these  Seven  Cormections,  if 
authorized,  will  be  examined  in  the 


'  In  merger  and  control  cases,  the  Board's 
practice  consistently  has  been  to  mitigate  only  those 
environmental  impacts  that  result  directly  from  the 
transaction.  The  Board,  like  its  predecessor,  the 
Interstate  Commerce  Commission,  has  not  imposed 
mitigation  to  remedy  preexisting  conditions  such  as 
those  that  might  make  the  quality  of  life  in  a 
particular  community  better,  but  are  not  a  direct 
result  of  the  merger  (i.e.,  congestion  associated  with 
the  existing  rail  line  tiafBc,  or  the  trafRc  of  other 
railroads). 

^  The  Board  has  broad  authority  to  impose 
conditions  in  railroad  control  transactions  under  49 
U.S.C.  11324  (c).  However,  the  Board's  power  to 
impose  conditions  is  not  limitless.  To  survive 
judicial  review,  the  record  must  support  the 
imposition  of  the  condition  at  issue.  Moreover, 
there  must  be  a  sufficient  nexus  between  the 
condition  imposed  and  the  transaction  before  the 
agency,  and  the  condition  imposed  must  be 
reasonable.  See  United  States  v  Chesapeake  Sr  O. 
Ry.,  426  U.S.  500,  514-15  (1976);  Consolidated  Rail 
Corp.  v.  ICC.  29  F.3d  706.  714  (DC.  Cir.  1994). 


context  of  the  EIS  that  is  being  prepared 
for  the  proposed  transaction.' 

Filing  Environmental  Comments 

SEA  encourages  broad  participation 
in  the  EIS  process  during  scoping  and 
review  of  the  Draft  EIS  (DEIS). 
Interested  agencies  and  persons  are 
invited  to  participate  in  the  scoping 
phase  by  reviewing  the  draft  scope  of 
the  EIS.  Due  to  the  broad  geographic 
scope  of  the  proposed  transaction,  SEA 
does  not  plan  to  conduct  public  scoping 
meetings.  Written  comments  on  the 
draft  scope  of  the  EIS  may  be  submitted 
to  the  Board  within  the  30-day  comment 
period,  as  described  below,  no  later  than 
August  6,  1997.  It  is  not  necessary  to  be 
a  Party  of  Record  (as  detailed  below)  to 
file  comments  on  the  draft  scope  of  the 
EIS  and  participate  in  the 
environmental  review  process.  You 
need  only  submit  a  signed  original  and 
10  copies  of  your  comments  to:  Office 
of  the  Secretary,  Case  Control  Unit,  STB 
Finance  Docket  No.  33388,  Surface 
Transportation  Board,  1925  K  Street, 
NW,  Washington,  DC  20423-0001. 

To  ensure  proper  handling  of  your 
comments,  you  must  mark  yoiu: 
submission:  Attention:  Elaine  K.  Kaiser, 
Chief,  Section  of  Environmental 
Analysis,  Environmental  Filing. 

By  following  this  procedure,  your 
comments  will  be  placed  in  the  formal 
Public  Record  for  this  case.  In  addition, 
SEA  will  add  your  neune  to  its  mailing 
list  for  distribution  of  the  final  scope  of 
the  EIS,  the  DEIS,  and  Final  EIS  (FEIS). 
However,  as  stated  in  Board  Decision 
No.  6  *  in  this  case,  copies  of  Board 
decisions,  orders,  and  notices  will  be 
served  only  on  persons  designated  as 
Parties  of  Record,  Members  of  Congress, 
and  Governors  on  the  official  service 
list.  All  other  interested  persons  who 
wish  to  receive  copies  of  Board 
decisions,  orders,  and  notices  served  in 
this  proceeding  are  encouraged  to  make 
advance  arrangements  with  the  Board's 
copy  contractor,  DC  News  &  Data,  Inc.. 
at  (202)  289-4357. 


^  Board  Decision  No.  9  in  this  proceeding,  issued 
June  12. 1997.  granted  Applicants'  petition  for 
waiver  related  to  the  Seven  Cormections  and 
explained  what  the  environmental  review  process 
for  those  projects  would  be.  Specifically.  SEA 
intends  to  prepare  a  separate  Environmental 
Assessment  for  each  of  these  small  construction 
projects.  However,  if  SEA  determines  that  any  one 
of  the  construction  proposals  could  potentially 
cause,  or  contribute  to.  significant  environmental 
impacts  then  the  project  will  be  incorporated  into 
the  EIS  for  the  overall  proposed  transaction,  and 
will  not  be  separately  considered  Also,  no  rail 
operations  can  begin  over  these  Seven  Connections 
until  completion  of  the  EIS  process,  and  issuance 
of  a  further  decision. 

■*  Board  Decision  No.  6  was  issued  May  30. 1997, 
and  published  at  62  FR  29387-29391. 


Parties  of  Record 

If  you  wish  to  become  a  Party  of 
Record  (POR)  in  this  case,  you  must 
comply  with  the  more  rigorous  filing 
and  service  requirements  explained  in 
Decision  No.  6.  Specifically,  you  must 
notify  the  Board  by  August  7,  1997,  or 
45  days  after  the  primary  application 
was  filed,  of  your  intent  to  participate 
actively  in  this  proceeding  by 
submitting  to  the  Office  of  the  Secretary, 
at  the  above  address,  an  original  plus  25 
copies  of  a  Notice  of  Intent  to 
Participate  accompanied  by  a  certificate 
of  service.  The  Notice  must  demonstrate 
compliance  with  the  service 
requirements  set  forth  in  the  section  of 
Decision  No.  6  entitled  ADDRESSES. 
Thereafter,  each  POR  will  receive  a  copy 
of  the  official  service  list  that  contains 
the  names  and  addresses  of  all  PORs. 
upon  whom  all  subsequent  filings  must 
be  served. 

For  Additional  Information 

Contact  Mr.  Michael  Dalton.  SEA 
Project  Manager,  Conrail  Control 
Transaction,  (202)  565-1530;  or  Ms. 
Dana  White,  SEA  Environmental 
Specialist,  at  (202)  565-1552  (TDD  for 
the  hearing  impaired:  (202)  565-1695). 
b-^ir  Tiary  information  about  the 
pre     sed  transaction  and  draft  scope  Oi 
the  tIS  can  be  found  at  the  following 
Internet  web  site:  http:// 
ww\v. conrailmerger.com.  Requests  for 
summary  information  on  the  control 
transaction  and  EIS  scope  can  be  made 
through  SEAs  toll-free  Environmental 
Hodine  at  (888)  869-1997. 

Environmental  Review  Schedule 

The  Board  has  adopted  a  350-day 
procedural  schedule  for  the  proposed 
transaction  proceeding,-  and  has 
determined  that  preparation  of  an  EIS  is 
warranted  in  this  case.  The  350-day 
schedule  will  permit  SEA  to  undertake 
an  EIS  that  fully  considers  the 
environmental  consequences  of  this 
proposed  action.  Below  is  a  discussion 
of  how  SEA  plans  to  conduct  the 
environmental  review  process  in  this 
case. 

On  June  23, 1997,  Applicants  filed  an 
ER  containing  the  information  specified 
in  the  Board's  environmental  rules  at  49 
CFR  1105.7(e),  as  part  of  the  primary- 
application.  The  ER  was  concurrently 
served  on  the  agencies  listed  in  the 
Board's  environmental  rules  at  49  CFR 
1105.7(b),  and  other  appropriate 
entities.  The  ER  describes  the  physical 
and  operational  changes  in  the  rail 
systems  and  facilities  anticipated  as  a 


'  See  Decision  No.  6.  This  schedule  is  based  on 
the  filing  dale  (F)  of  the  primary  application,  which 
was  lune  23.  1997. 
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result  of  the  proposed  transaction.  In  the 
ER,  Applicants  also  discuss  the 
potential  environmental  impacts  that 
would  be  associated  with  the 
anticipated  changes. 

The  next  step  in  the  environmental 
review  process  is  scoping.  Based  on  the 
Council  on  Environmental  Quality's 
(CEQJ  regulations,  the  Board's 
environmental  rules  at  49  CFR  1105,  the 
ER,  and  ail  other  information  available 
to  date,  SEA  has  prepared  this  draft 
scope  of  the  EIS.  Written  public 
comments  on  the  draft  scope  of  the  EIS 
are  invited,  and  are  due  August  6,  1997. 
After  SEA  considers  all  comments 
submitted  by  the  comment  deadline, 
SEA  will  prepare  a  final  scope  of  the 
EIS.  SEA  intends  to  issue  the  final  scope 
of  the  EIS  in  September  1997.  This  final 
scope  of  the  EIS  will  be  distributed  to 
all  PORs.  commenters,  and  appropriate 
agencies. 

Based  on  SEA's  independent 
environmental  analysis,  review  of  all 
information  available  to  date,  and 
consultations  with  appropriate  agencies, 
SEA  then  will  prepare  a  DEIS.  The  DEIS 
will  address  relevant  envirorunental 
concerns,  as  described  in  the  final  scope 


of  the  EIS,  and  recommend  appropriate 
environmental  mitigation.  In  addition, 
the  DEIS  will  address  environmental 
impacts  associated  with  any 
inconsistent  or  responsive  applications 
or  settlement  agreements.  *  SEA  intends 
to  serve  the  DEIS  in  November  1997. 
approximately  5  months  after  the 
primary  application  was  filed  in  this 
proceeding.  SEA  will  serve  the  DEIS  on 
all  Parties  of  Record  to  this  proceeding, 
commenters  who  comply  with  the 
above-mentioned  filing  procedures,  and 
appropriate  federal,  state,  and  local 
government  agencies.  Also,  EPA  will 
publish  a  notice  of  the  availability  of  the 
DEIS  in  the  Federal  Register.  The  DEIS 
will  have  a  comment  period  of  45  days, 
as  required  by  CEQ  regulations  at  40 
CFR  1506.10(c). 

After  considering  comments  on  the 
DEIS,  SEA  will  issue  a  FEIS.  The  FEIS 
will  address  comments  to  the  DEIS  and 
will  include  SEA's  final 
recommendations,  including 
appropriate  environmental  mitigation. 
SEA  will  serve  the  FEIS  in  late  March 
or  early  April,  prior  to  the  Board's 
voting  conference,  which  currently  is 
scheduled  to  be  held  April  14,  1998.  At 

Projected  Schedule  ' 


the  voting  conference,  the  Board  will 
announce  whether  it  will  grant  the 
application,  deny  the  application,  or 
grant  it  with  appropriate  conditions, 
including  environmental  mitigation 
conditions.  The  Board  intends  to  serve 
a  written  decision  in  this  case  by  June 
8, 1998.  In  that  decision,  the  Board  will 
address  both  environmental  and 
transportation  issues  and  impose  any 
conditions  found  to  be  appropriate. 

Parties  that  wish  to  file  an 
administrative  appeal  of  the  Board's 
written  decision  (including  any 
environmental  conditions  that  might  be 
imposed)  may  do  so  within  20  days 
from  the  service  date  of  the  Board's 
decision,  as  provided  in  the  Board's 
rules.  Any  interested  party  will  have 
approximately  2  months  to  consider  the 
FEIS  prior  to  commencement  of  the 
aforementioned  period  for  filing 
administrative  appeals.  The  schedule 
will  provide  adequate  time  to  pursue 
administrative  review  of  the  Board's 
June  1998  decision  after  it  is  issued. 
Any  administrative  appeals  will  be 
addressed  in  a  subsequent  decision. 
This  process  is  consistent  with  CEQ 
rules  (40  CFR  1506.10  (b)). 


Preliminary  EnvironmemaJ  Report »  submrtted  to  SEA.  (F-30)  ^ « _ 

Pnmary  Application  and  Environmental  Report  filed.  (F)  

Notice  o<  Intern  to  Prepare  an  Environmental  Impact  Statement  ar^  Environmental  Impact  Statement 

Scoping  NotKe  issued  (Federal  Register  Notice).. 

Comments  on  the  Draft  Scope  o*  the  Environmental  Impact  Statement  due  (end  of  30-<lay  comment  pe- 

nod).. 

Descnplions  of  Inconsistent  and  Responsive  Applications  filed.  (F  +  60) 

Last  day  to  file  Preliminary  Draft  Environmental  Assessments  for  ttie  Seven  Separate  Construction  Projects 
refererxied  m  Deasion  No.  9.. 

Final  Scope  of  the  Environmental  impact  Statement  issued _ :... 

Respor^aive  Environmental  Reports  and  Verified  Envin^nmental  Statements  due.  (F  ■¥  100) 

Inconsistent  and  Responsive  Applications  due.  (F  +  120) _ . _ 

Draft  ErivironmentaJ  Impact  Statement  served _ 

Draft  Environmental  Impact  Statement  comments  due  (erxl  of  46-<lay  comment  (Mriod). «... 

Final  Environmental  Impact  Statement  served . 

Oral  Argument  :;:. . ._ 

Voting  Conference  „ „ _. _ „ _ _ 

Final  Decision  served - - 

Administrative  Appeals  Filing  Deadline _ „ 


May  16,  1997. 
June  23,  1997. 
July  7.  1997. 

Aug.  6,  1997. 

Aug.  22.  1997. 
Sept.  5.  1997. 

Sept.  1997. 

Oct.  1,1997. 

Oct.  21,  1997. 

Nov.  1997. 

Jan.  1998. 

Late  Mar.  or  Early  Apr..  1998. 

Apr.  9,  1998. 

Apr.  14,  1998. 

June  8,  1998. 

June  29,  1998. 


^  Actual  dates  may  vary  slightly  These  are  the  dates  that  will  apply  if  the  Board  accepts  the  primary  apphcation  as  fHed  on  Jurte  23,  1997. 
•The  Preliminary  trrvironmontai  Report  contained  preliminary,  descriptive  information  on  the  proposed  transaction. 

^'F"  IS  tt>e  filing  date  of  the  pnmary  appAcation  The  Board  estatHished  the  time  periods  related  to  the  filing  date  in  the  procedural  schedule 
set  out  in  Decision  No.  6  m  ttus  proceeding. 


Draft  Scope  of  the  EIS 

Proposed  Action  and  Definition  of 
Alternatives 

The  proposed  action  is  Applicants' 
proposed  acquisition  and  control, 
joinUy  or  individually,  of  CoiuBil's  rail 


*  Under  the  procedural  schedule  previously 
established  for  this  proceeding  (Decision  No.  6), 
inconsistent  and  responsive  applicants  must 
provide  a  description  of  the  proposed  inconsistent 
or  responsive  application  by  day  F  <-  60. 


lines  and  facilities,  as  explained  in  the 
primary  application's  operating  plan 
and  ER.  The  proposed  transaction 
includes  changes  in  railroad  operations 
such  as  increases  and  decreases  in  train 
traffic  on  rail  lines,  changes  in  activity 
at  rail  yards  and  intermodal  facilities. 


Inconsistent  and  responsive  applicants  must  file 
Responsive  Enriromnentai  Reports  or  verified 
statements  by  day  F  +  100.  indicating  that  there  are 
no  potentially  significant  environmental  impacts. 
They  must  file  inconsistent  and  responsive 


and  rail  line  abandonment  and 
construction  projects. 

Reasonable  or  feasible  alternatives 
that  will  be  evaluated  in  the  EIS  are  (l) 
the  proposed  action,  (2)  the  no-action 
alternative,  and  (3)  the  proposed  action 
with  conditions,  including 


applications  by  day  F  *  120.  SEA  anticipates  that 
the  issues  addressed  in  the  final  scope  of  the  EIS 
will  be  similar  to  issues  that  may  be  raised  in  any 
subsequent  filing  of  inconsistent  or  responsive 
applications. 
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environmental  mitigation  conditions. 
Proposed  modifications  to  the  proposed 
transaction  as  requested  by  other  parties 
in  their  inconsistent  or  responsive 
applications  will  also  be  addressed  in 
the  EIS. 

Environmental  Impact  Analysis 

Analysis  in  the  EIS  will  address 
proposed  activities  and  their  potential 
environmental  impacts,  as  appropriate. 
The  scope  of  the  analysis  will  include 
the  following  types  of  activities: 

1.  Anticipated  changes  in  level  of 
operations  on  rail  lines  (e.g.,  Ein  increase 
in  average  trains  per  day)  for  those  rail 
line  segments  which  meet  or  exceed  the 
Board's  thresholds  for  environmental 
review  in  49  CFR  1105.7.  In  cases  where 
the  Board's  environmental  rules  do  not 
provide  a  threshold,  the  EIS  generally 
will  use  increases  of  eight  (8)  trains  per 
day  or  more  as  the  threshold  for 
addressing  environmental  impacts. 
Where  appropriate,  available  system- 
wide  data  will  be  used. 

2.  Proposed  rail  line  abandonments. 

3.  Proposed  changes  in  activity  at  rail 
yards  and  intermodal  facilities  to  the 
extent  such  changes  may  exceed  the 
Board's  thresholds  for  environmental 
analysis  in  49  CFR  1105.7. 

4.  Proposed  requests  for  trackage 
rights  or  rail  line  acquisitions  that  may 
be  included  in  inconsistent  and 
responsive  applications. 

5.  Proposed  physical  construction  of 
rail  line  segments  other  than  the  Seven 
Connections  discussed  above  and  in 
Decision  No.  9.'"  Subsequent  references 
to  construction  projects  in  this  scoping 
document  do  not  include  these  Seven 
Cormections.  Alternatives  to 
construction  could  include  feasible 
alternate  alignments  that  may  be 
environmentally  preferable. 

Impact  Categories 

The  EIS  will  address  potential 
impacts  on  the  environment  that  will 
include  the  areas  of  safety, 
transportation  systems,  land  use, 
energy,  air  quality,  noise,  biological 
resources,  water  resources, 
socioeconomic  effects  directiy  related  to 
physical  changes  in  the  environment, 
environmental  justice,  and  cultural  and 
historic  resources,  as  described  below. 


'"As  noted  in  Decision  No.  9,  in  reviewing  the 
Seven  Connections  separately,  the  Board  will 
consider  the  regulatory  and  environmental  aspects 
of  these  proposed  constructions  and  Applicants' 
proposed  operations  over  these  lines  together  in  the 
context  of  whether  to  authorize  each  individual 
physical  construction  project  The  operational 
implications  of  the  proposed  transaction  as  a  whole, 
including  operations  over  the  4  or  so  miles 
embraced  in  the  Seven  Connections  will  be 
examined  in  the  context  of  the  EiS  for  the  overall 
control  transaction. 


1.  Safety 

The  EIS  will: 

A.  Address  rail  highway  grade 
crossing  safety  factors,  as  appropriate. 

B.  Consider  increased  probability  of 
train  accidents,  derailments,  and  other 
incidents,  as  appropriate. 

C.  Address  potential  effects  of 
increased  freight  traffic  on  commuter 
and  intercity  passenger  service 
operations. 

D.  Discuss  the  potential 
environmental  impacts  of  the  proposed 
transaction  on  public  health  and  safety 
with  respect  to  the  transportation  of 
hazardous  materials,  including: 

(1)  Changes  in  the  types  of  hazardous 
materials  and  quantities  transported  or 
re-routed; 

(2)  Nature  of  the  hazardous  materials 
being  transported; 

(3)  Applicants'  safety  practices  and 
protocols; 

(4)  Applicants'  safety  record  (to  the 
extent  available)  on  derailments, 
accidents  and  hazardous  materials 
spills; 

(5)  Any  existing  contingency  plans  to 
address  accidental  spills; 

(6)  Probability  of  increased  spills 
given  railroad  safety  statistics  and 
applicable  Federal  Railroad 
Administration  requirements;  and 

(7)  Location  and  types  of  hazardous 
substances  at  hazardous  waste  sites  or 
hazardous  materials  spills  on  the  right- 
of-way  of  any  proposed  construction  or 
rail  line  abandonment  site. 

2.  Transportation  System 

The  EIS  will: 

A.  Describe  system-wide  effects  of  the 
proposed  operational  changes, 
constructions,  and  rail  line 
abandonments  and  evaluate  potential 
environmental  impacts  on  commuter 
rail  service  and  interstate  passenger 
service. 

B.  Discuss  potential  diversions  of 
freight  traffic  from  trucks  to  rail  and 
&T)m  rail  to  trucks,  as  appropriate. 

C.  Address,  as  appropriate,  vehicular 
delays  at  rail  crossings  and  intermodal 
facilities  due  to  increases  in  rail  related 
operations.  A  range  of  typical  jail 
operations  and  traffic  conditions  will  be 
defined  for  purposes  of  evaluating  the 
impacts  of  potential  vehicular  delays. 
Transportation  impacts  at  grade 
crossings  will  be  evaluated  for  those 
crossings  having  average  daily  vehicle 
trips  of  5,000  or  more." 

3.  Land  Use 
The  EIS  will: 


A.  Describe  whether  the  proposed  rail 
line  construction  and  abandonment 
activities  are  consistent  with  existing 
land  use  plans. 

B.  Describe  environmental  impacts 
associated  with  the  proposed 
construction  of  new  rail  lines  or 
expansion  of  facilities  as  to  acres  of 
prime  farmland  potentially  removed 
from  production. 

C.  Discuss  consistency  of  proposed 
rail  line  construction  and  abandonment 
activities  with  applicable  coastal  zone 
requirements. 

4.  Energy 

The  EIS  will: 

A.  Describe  the  potential 
environmental  impact  of  the  proposed 
transaction  on  transportation  of  energ>' 
resources  and  recyclable  commodities  to 
the  extent  such  information  is  available. 

B.  Discuss  the  overall  increase  or 
decrease  in  energy  efficiency  (fuel  use) 
from  truck-to-rail  diversions,  based  on 
estimates  of  such  diversions  subject  to 
the  Board's  Uiresholds  in  49  CFR  1105.7 
(e){4)(iv),  for  diversions  of  1,000  rail 
carloads  per  year,  or  fifty  (50)  rail 
carloads  per  mile  per  year  for  any  line 
segment. 

C.  Discuss  estimated  changes  in 
energy  efficiency  of  rail-to-truck 
diversions  that  exceed  the  Board's 
environmental  thresholds  in  49  CFR 
n05.7(e)(4)(iv). 

5.  Air  Quality 

The  EIS  will: 

A.  Evaluate  air  emissions  increases 
that  exceed  the  Board  s  environmental 
thresholds  in  49  CFR  1105.7(e)(5)(i),  in 
an  air  quality  attainment  or 
maintenance  area  as  designated  under 
the  Clean  Air  Act  as  it  existed  on  the 
date  the  primary  application  was  filed. '^ 
The  thresholds  are  as  follows: 

(1)  A  100  percent  increase  in  rail 
traffic  or  an  increase  of  eight  (8)  trains 
a  day  on  any  segment  of  rail  line 
affected  by  the  proposal;  or 

(2)  An  increase  in  rail  yard  activity  of 
at  least  100  percent  or  more;  or 

(3)  An  increase  in  truck  traffic  of  more 
than  ten  (10)  percent  of  the  average 
daily  traffic  or  fifty  (50)  vehicles  a  day 

B.  Evaluate  emissions  increases,  if  the 
proposed  transaction  affects  a  Class  1  or 
non-attainment  area  as  designated  under 
the  Clean  Air  Act  as  of  the  date  the 


"Crossings  with  average  daily  vehicle  trips  of 
fewer  than  5,000  vehicles  per  day  typically  do  not 
experience  serious  delays. 


'2  Air  quality  attainment  areas  are  areas  which 
comply  with  national  ambient  air  quality  standards 
for  particulate  matter,  sulfur  dioxide,  nitrogen 
oxides,  ozone,  carbon  monoxide,  and  lead.  Non- 
attainment  areas  are  areas  which  do  not  comply 
with  one  or  more  ambient  air  quality  standards. 
Maintenance  areas  are  areas  which  were  non- 
attainment  in  the  past  but  have  air  quality  which 
complies  with  standards  at  present.  These  areas  are 
designated  by  EPA. 
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application  was  filed.  Thresholds  for 
Class  I  and  non-attainment  areas  are  as 
follows: 

(1)  An  increase  in  rail  traffic  of  at  least 
fifty  (50)  percent  or  an  increase  of  three 
(3)  trains  a  day  or  more;  or 

(2)  An  increase  in  rail  yard  activity  of 
at  least  twenty  (20)  percent;  or 

(3)  An  increase  in  truck  traffic  of  more 
than  ten  (10)  percent  of  the  average 
daily  traffic  or  fifty  (50)  vehicles  a  day. 

C.  Discuss  the  net  increase  in 
emissions  from  increased  railroad 
operations  associated  with  the  proposed 
transaction. 

D.  Evaluate  potential  air  quality 
benefits  of  system-wide  emission 
reductions  that  would  result  from 
projected  truck-to-rail  diversions.  Net 
increases,  less  any  estimated  reductions 
due  to  truck-to-rail  diversions,  will  be 
compared  to  the  entire  emission 
inventory  for  affected  non-attainment 
areas.  This  discussion  will  be  based  on 
emission  inventory  data  provided  by  the 
appropriate  state  agency. 

E.  Identify  the  following  information 
for  the  anticipated  transportation  of 
ozone  depleting  materials  (such  as 
nitrogen  oxide  and  freon): 

(1)  Materials  and  quantity: 

(2)  Applicants'  safety  practices; 

(3)  Applicants'  safety  record  (to  the 
extent  available)  on  derailments, 
accidents,  and  spills; 

(4)  Contingency  plans  to  address 
accidental  spills;  and 

(5)  Likelihood  of  an  accidental  release 
of  ozone  depleting  materials  in  the 
event  of  a  collision  or  derailment. 

F.  Discuss  potential  air  emissions 
increases  from  vehicle  delays  at  rail 
crossings  where  the  rail  crossing  is 
projected  to  experience  an  increase  in 
rail  traffic  over  the  thresholds  described 
above  in  Section  5A  for  attainment  and 
maintenance  areas  and  in  Section  5B  for 
Class  I  and  non-attainment  areas,  and 
which  have  an  average  daily  vehicle 
traffic  level  above  5.000.  Such  increases 
will  be  factored  into  the  net  emissions 
estimates  for  the  affected  area. 

The  EIS  will  not: 


Address  ambient  impacts  of  net 
increases  or  decreases  of  emissions 
related  to  rail  operations  changes,  traffic 
delay  analysis,  and  truck  to  rail 
diversions,  due  to  the  infeasibility  of 
incorporating  such  analysis  into  local 
and  regional  air  quality  impacts 
analyses,  emissions  databases,  and  air 
quality  modeling  protocols  for  a  project 
tiiat  involves  over  44,000  miles  of  rail 
lines  and  related  facilities  covering  a 
large  portion  of  the  eastern  half  of  the 
United  States.  Given  the  broad 
geographical  scope  of  the  proposed 
transaction,  it  is  not  feasible  to  do  in 
any  reasonable  amount  of  time  the 
thousands  of  modeling  analyses  that 
would  be  required  to  assess  such 
impacts. 

6.  Noise 

The  EIS  will: 

A.  Describe  potential  noise  impacts  of 
the  proposed  transaction  for  those  areas 
that  exceed  the  Board's  enviroiunental 
thresholds  identiHed  in  Section  5A  of 
the  Air  Quality  discussion. 

B.  Identify  whether  the  proposed 
transaction  will  cause: 

(1)  An  incremental  increase  in  noise 
levels  of  three  decibels  Ldn  or  more;  or 

(2)  An  increase  to  a  noise  level  of  65 
decibels  Ldn  or  greater.  If  so,  an 
estimate  of  the  number  of  sensitive 
receptors  (e.g.,  schools,  libraries, 
hospitals,  residences)  within  such  areas 
will  be  made  based  on  census  data  or 
other  available  information.  Such 
receptors  will  be  estimated  for  the  area 
that  may  increase  to  65  decibels  Ldn 
due  to  proposed  transaction-related 
activities. 

7.  Biological  Resources 

The  EIS  will: 

A.  Discuss  potential  environmental 
impacts  from  proposed  rail  line 
construction  and  abandonment  projects 
on  federal  endangered  or  threatened 
species  or  designated  critical  habitats. 

B.  Discuss  the  effects  of  proposed  rail 
line  construction  and  abandonment 
projects  on  wildlife  sanctuaries  or 


refuges,  and  national  or  state  parks  or 
forests, 

8.  Water  Resources 

The  EIS  will: 

A.  Discuss  whether  potential  impacts 
from  proposed  rail  line  construction  and 
abandonment  projects  may  be 
inconsistent  with  applicable  federal  or 
state  water  quality  standards. 

B.  Discuss  whether  permits  may  be 
required  under  Sections  404  or  402  of 
the  Clean  Water  Act  (33  U.S.C.  1344)  for 
any  proposed  rail  line  construction  and 
abandonment  projects  and  whether  any 
such  projects  have  the  potential  to 
encroach  upon  any  designated  wetlands 
or  100-year  floodplains. 

9.  Socioeconomic  Issues 

The  EIS  will  address  socioeconomic 
issues  shown  to  be  directly  related  to 
changes  in  the  physical  environment  as 
a  result  of  the  proposed  transaction. 

10.  Environmental  Justice 

The  EIS  will: 

(1)  Report  on  the  demographics  in  the 
immediate  vicinity  of  any  area  where 
major  activity  such  as  an  abandorunent 
or  construction  is  proposed; 

(2)  Evaluate  whether  such  activities 
potentially  have  a  disproportionately 
high  and  adverse  health  effect  or 
environmental  impact  on  any  minority 
or  low-income  group. 

11.  Cultural  and  Historic  Resources 

The  EIS  will  address  potential 
impacts  from  proposed  rail  line 
construction  and  abandonment  projects 
on  cultural  and  historic  resources  that 
are  on,  or  immediately  adjacent  to,  a 
railroad  right-of-way. 

Issued:  |uly  1,  1997. 

By  the  Board,  Elaine  K.  Kaiser,  Chief, 
Section  of  Environmental  Analysis. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  97-17631  Filed  7-3-97;  8:45  ami 
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OFFICE  OF  MANAGEMENT  AND 

BUDGET 

1997  Standard  Occupational 
Classification  Revision 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  of  solicitation  of 

comments. 

SUMMARY:  Under  title  44  U.S.C.  3504, 
the  Office  of  Management  and  Budget 
(0MB)  is  seeking  public  comment  on 
the  Standard  Occupational 
Classification  Revision  Policy 
Committee's  (SOCRPC)  proposals  for 
revising  the  1980  Standard 
Occupational  Classification  (SOC) 
Manual's  occupational  units  and 
aggregate  groups.  The  SOCRPC  is 
developing  a  new  occupational 
classification  system  that  will  include 
all  jobs  in  the  national  economy, 
including  occupations  in  the  public, 
private,  and  military  sectors. 

All  Federal  agencies  that  collect 
occupational  data  will  use  the  new 
system;  similarly,  all  State  and  local 
government  agencies  are  strongly 
encouraged  to  use  this  national  system 
to  promote  a  common  language  for 
categorizing  occupations  in  the  world  of 
work.  The  new  SOC  system  will  replace 
the  Occupational  Employment  Statistics 
(OES)  occupational  classification  system 
currently  used  by  the  Bureau  of  Labor 
Statistics  (BLS)  for  gathering 
occupational  information.  It  will  also 
replace  the  Bureau  of  the  Census'  1990 
occupational  classification  system  and 
will  be  used  for  the  2000  Census.  In 
addition,  the  new  SOC  will  serve  as  the 
framework  for  information  being 
gathered  through  the  Department  of 
Labor's  Occupational  Information 
Network  (0*NET),  which  is  in  the 
process  of  replacing  the  Dictionary  of 
Occupational  Titles  (DOT). 

In  two  prior  Federal  Register  notices 
(February  28,  1995,  60  FR  10998-11002; 
October  5,  1995.  60  FR  52284-52286), 
the  0MB  and  the  SOCRPC  requested 
comment  on  the  uses  of  occupational 
data;  on  the  existing  1980  SOC 
classification  principles,  purpose  and 
scope,  and  conceptual  options;  on  the 
SOCRPC's  proposed  revision  process; 
and  on  the  composition  of  detailed 
occupations.  The  categories  proposed  in 
this  notice  reflect  the  comments 
received  from  the  two  1995  notices. 
After  reviewing  the  comments  on  this 
notice,  the  SOCRPC  will  make  its  final 
recommendations  to  OMB.  0MB  will 
publish  the  SOCRPC  recommendations 
in  the  Federal  Register  for  public 
review  and  comment  prior  to  taking 


final  action  on  the  1997  SOC.  The 
SOCRPC  also  will  begin  preparing  the 
1997  Standard  Occupational 
Classification  Manual  for  publication. 
Committee  members  will  be  completing 
definitions,  assigning  associated  titles, 
and  developing  cross  lists  to  existing 
systems. 

Request  for  Comments:  The  OMB  and 
the  SOCRPC  welcome  comments  with 
respect  to  any  topic  related  to 
occupational  classification,  but  are 
specifically  interested  in  comments 
concerning  the  following: 

(1)  The  hierarchical  structxire  of  the 
new  SOC  as  reflected  in  Part  IV  of  this 
notice  in  the  SUPPLEMENTARY 
mPORMAHON  section  below,  especially 
the  minor  group,  broad  occupation,  and 
detailed  occupation  organization  within 
the  structure,  and  the  numbering  system 
used;  and 

(2)  The  establishment  of  ongoing 
review  and  update  procedures  and  a 
time  fi-ame  for  future  revision  as 
outlined  in  Part  V  below.  It  is 
antici{>ated  that  the  next  major  review 
and  revision  of  the  SOC  will  begin  in 
2005  in  preparation  for  use  in  the  2010 
Decennial  Census. 

DATES:  To  ensure  consideration  in  the 
further  development  of  the  SOC,  all 
comments  must  be  in  writing  and 
received  on  or  before  September  5, 
1997. 

ADDRESSES:  Please  send  comments  to 
Paul  Hadlock,  Standard  Occupational 
Classification  Revision  Policy 
Committee,  U.S.  Bureau  of  Labor 
Statistics,  Suite  4840,  2  Massachusetts 
Avenue,  N.E..  Washington,  DC  20212.  In 
addition,  copies  of  draft  occupational 
definitions  may  be  obtained  by  writing 
to  this  address.  All  comments  received 
in  response  to  this  notice  will  be 
available  for  public  inspection  at  the 
Bureau  of  Labor  Statistics  during  normal 
business  hours,  8:15  a.m.  to  4:45  p.m., 
in  Suite  4840,  2  Massachusetts  Avenue, 
N.E.,  Washington,  DC  20212.  Please  call 
BLS  on  (202)  606-6502  to  obtain  an 
appointment  to  enter  the  suite. 

Electronic  Availability  and  Comment: 
This  document  is  available  on  the 
Internet  from  the  BLS  via  World  Wide 
Web  (WWW)  browser  and  E-mail.  The 
SOCRPC  also  will  place  draft 
occupational  definitions  and  crosslists 
to  other  occupational  classification 
systems  on  the  Internet  as  soon  as 
possible.  To  obtain  SOCRPC  documents 
via  WWW  browser,  connect  to  "http:// 

stats.bls.gov/oes soc.htm".  To  obtain 

this  document  via  E-mail  or  to  submit 
comments,  send  a  message  to 
socrevision@bls.gov  (use  only  lower 
case  letters).  Comments  received  at  this 


address  by  the  date  specified  above  will 
be  included  as  part  of  the  official  record. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hadlock,  U.S.  Bureau  of  Labor  Statistics, 
Suite  4840,  2  Massachusetts  Avenue, 
N.E..  Washington,  DC  20212;  e-mail 
hadlock_p@bls.gov;  telephone  (202) 
606-6502;  FAX  (202)  606-6645. 

SUPPLEMENTARY  INFORMATION: 

I.  Revision  Process 

The  Standard  Occupational 
Classification  Revision  Policy 
Committee  (SOCRPC)  used  the 
Occupational  Employment  Statistics 
(OES)  occupational  classification  system 
currently  used  by  the  Bureau  of  Labor 
Statistics  (BLS)  to  gather  occupational 
information  as  the  starting  point  for  the 
new  Standard  Occupational 
Classification  (SOC)  framework.  The 
Committee  also  relied  heavily  on  the 
Department  of  Labor's  Occupational 
Information  Network  (0*NET),  which  is 
in  the  process  of  replacing  the 
Dictionary  of  Occupational  Titles 
(DOT).  To  carry  out  the  bulk  of  the 
revision  effort,  the  Committee  created 
six  work  groups  to  examine  occupations 
in  the  following  areas: 

1 .  Administrative  and  Clerical 
occupations; 

2.  Natural  Science,  Law,  Health, 
Education,  and  Arts  occupations; 

3.  Services  and  Sales  occupations; 

4.  Construction,  Extractive,  and 
Transportation  occupations; 

5.  Mechanical  and  Production 
occupations;  and 

6.  Military  occupations. 

The  Committee  charged  the  work 
groups  with  ensuring  that  the 
occupations  under  their  consideration 
conformed  to  the  criteria  laid  out  in  the 
October  5,  1995,  Federal  Register 
notice.  In  carrying  out  their  reviews,  the 
work  groups  carefully  considered  all 
proposals  received  in  response  to 
Federal  Register  notices  issued  by  the 
OMB  and  the  Committee. 

n.  General  Characteristics  of  the 
Revised  SOC 

In  the  proposed  revision  of  the  SOC, 
there  are  four  levels  of  aggregation:  (1) 
major  group;  (2)  minor  group;  (3)  broad 
occupation;  and  (4)  detailed  occupation. 
All  occupations  are  clustered  into  22 
major  groups  (listed  below),  such  as 
Management  or  Health  occupations. 
These  major  groups  are  broken  down 
into  occupationally-specific  minor 
groups,  such  as  Operations  Specialties 
Managers  in  the  Management 
Occupations  major  group  or  Health 
Diagnosing  and  Treating  Practitioners  in 
the  Health  Occupations  major  group. 
Minor  groups,  in  turn,  are  divided  into 
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detailed  occupations,  such  as 
Compensation  and  Benefits  Managers, 
or  Physical  Therapists.  Detailed 
occupations  are  occasionally  aggregated 
into  broad  occupations,  such  as  Human 
Resources  Managers  or  Therapists,  for 
special  purposes,  such  as  data  collection 
or  reporting,  or  to  provide  logical 
aggregates  for  detailed  occupations. 

Each  item  in  the  hierarchy  is 
designated  by  a  six-digit  code.  The  first 
two  digits  indicate  major  group,  the 
third  digit  indicates  minor  group,  and 
the  last  three  digits  indicate  occupation. 
Major  group  codes  end  with  0000  (e.g., 
21-0000,  Health  Occupations),  minor 
groups  end  with  000  (e.g.,  21-1000. 
Health  Diagnosing  and  Treating 
Practitioners),  and  broad  occupations 
end  with  0  (e.g.,  21-1050,  Therapists). 
All  residual  ("All  Other")  occupations 
end  with  9  (e.g.,  21-1059,  Therapists, 
All  Other).  Minor  group  residuals  end 
with  99  (e.g.,  21-1099.  Health 
Diagnosing  and  Treating  Practitioners, 
All  Other),  and  major  group  residuals 
end  with  999  (e.g..  21-4999.  Health- 
Related  Workers,  All  Other). 

The  proposed  1997  SOC  occupational 
groups  and  detailed  occupations 
presented  in  Table  1  in  Part  IV  below 
are  not  always  consecutively  numbered 
because  of  these  coding  conventions  as 
well  as  to  allow  for  the  insertion  of 
additional  occupational  groups  in  future 
revisions  of  the  SOC.  In  addition,  the 
coding  system  is  designed  to  allow 
those  desiring  a  delineation  of 
occupations  below  the  detailed 
occupation  level  to  use  a  decimal  point 
and  additional  digit(s)  after  the  sixth 
digit.  It  is  recommended  that  users 
needing  extra  detail  use  the  structure 
currently  being  developed  for  0*NET. 
Each  occupation  in  the  revised  SOC 
will  be  placed  within  one  of  these  major 
groups: 

11     Management  Occupations 
13     Business  and  Financial  Operations 

Occupations 
15    Computer  and  Mathematical 

Occupations 
17    Architecture  and  Engineering 

Occupations 
19    Life,  Physical,  and  Social  Science 

Occupations 
21     Health  Occupations 
23    Community  and  Social  Services 

Occupations 
25    Legal  Occupations 
27     Education,  Training,  and  Library 

Occupations 
29    Arts,  Design,  Entertainment,  Media, 

and  Sports  Occupations 
31     Sales  Occupations 
33     Office  and  Administration 

Occupations 
35     Protective  Occupations 


37     Food  Preparation  and  Serving 

Occupations 
39     Buildings  and  Grounds 

Maintenance  Occupations 
41     Personal  Care  and  Service 

Occupations 
43     Farming,  Fishing,  and  Forestry 

Occupations 
45    Construction  and  Extractive 

Occupations 
47     Installation,  Maintenance,  and 

Repair  Occupations 
49    Production  Occupations 
51     Transportation  and  Material 

Moving  Occupations 
53     Military  Occupations 

ni.  Significant  Changes  and  Responses 
to  Comments 

The  chart  below  indicates  that  the 
total  number  of  occupational 
classifications  in  the  proposed  1997 
SOC  increased  only  slightly  from  those 
in  the  1997  OES  (which  is  much  more 
current  than  the  1980  SOC). 


1980 
SOC 

1997 
OES 

1997 
SOC 

Total  Occupa- 
tions   

665 

778 

795 

However,  significant  changes  are 
proposed  in  certain  areas.  For  example, 
the  number  of  occupations  in  the  areas 
of  computers,  design,  science,  health, 
law,  education,  and  arts  increased  by 
50%  (from  192  OES  occupations  to  286 
SOC  occupations),  while  the  number  of 
occupations  in  the  areas  of  mechanical 
and  production  occupations  decreased 
by  35%  (from  246  OES  occupations  to 
157  SOC  occupations). 

To  provide  more  comprehensive 
coverage  for  the  new  SOC,  the  SOCRPC 
worked  closely  with  representatives  of 
the  Defense  Manpower  Data  Center  to 
include  military  occupations  in  a  new 
Military  Occupations  major  group.  As  a 
general  principle  in  the  proposed  SOC, 
military  occupations  are  listed  with 
civilian  occupations  having  similar 
duties.  For  instance,  "Airline  Pilots, 
Copilots,  and  Flight  Engineers"  (51- 
2011)  includes  both  military  and 
civilian  workers.  However,  there  are  20 
military  occupations  for  which  no  close 
civilian  counterpart  could  be  identified; 
these  military-unique  occupations  are 
listed  in  the  Military  Occupations  major 
group.  In  addition,  the  work  group  on 
military  occupations  modified  titles  and 
definitions  of  many  occupations 
covered  by  other  work  groups  to  ensure 
proper  coverage  of  military  occupations 
within  the  civilian  counterpart 
classifications. 

In  developing  the  detailed 
occupations  and  the  hierarchical  coding 


structure,  the  SOCRPC  drew  on  the  53 
comments  received  in  response  to  the 
October  5.  1995,  SOC  Revision  Federal 
Register  notice  as  well  as  the 
recommendations  of  the  SOCRPC  work 
groups.  The  comments  came  from  a 
variety  of  public  and  private 
organizations.  Seventeen  responses 
came  from  State  Employment  Security 
Agencies  or  State  Occupational 
Information  Coordinating  Committees. 
Sixteen  responses  came  from 
associations  representing  a  particular 
occupational  interest  (such  as  Athletic 
Trainers,  .^udiologists,  Boilermakers, 
School  Psychologists,  and  Social 
Workers),  and  two  responses  came  from 
private  sector  companies.  The 
remaining  responses  came  from  Federal 
entities,  including  the  Congress,  the 
Office  of  Personnel  Management,  and 
the  Social  Security  Administration.  For 
a  complete  list  of  respondents,  please 
see  Part  VI  of  this  notice. 

All  together.  215  separate  issues  were 
identified  in  the  commentors' 
correspondence.  Generally,  the  issues 
fell  into  four  broad  categories:  1)  new 
occupations  not  currently  listed  in  the 
SOC:  2)  various  hierarchy  issues  (e.g., 
should  Boilermakers  be  classified  as 
production  workers  or  construction 
workers?):  3)  occupation  or  job  title 
modifications  to  reflect  more  precisely 
the  work  performed;  and  4)  general 
comments  on  the  revision  process.  The 
SOCRPC  considered  all  issues  in  the 
public  comments.  Most  recommended 
changes  were  implemented  by  the 
various  work  groups.  Specific  issues 
(e.g.,  additions,  modifications) 
addressed  by  the  work  groups  are  listed 
below. 

In  the  Management  Occupations 
major  group,  the  OES  title  "General 
Managers  and  Top  Executives"  was 
divided  into  "Chief  Executives"  (11- 
1001)  and  "General  and  Operations 
Managers"  (11-1002).  "Quality  Control 
Managers  "  was  added  as  an  associated 
title  for  "Industrial  Production 
Managers"  (11-2031).  The  definition  of 
"Transportation,  Storage,  and 
Distribution  Managers"  (11-2053)  was 
modified  to  include  "Logistics 
Managers."  'Farm,  Ranch,  and  Other 
Agricultural  Managers"  (11-3011)  and 
"Fanners  and  Ranchers"  (11-3012)  were 
added  to  the  revised  SOC.  The 
definition  of  "Construction  Managers" 
(11-3021)  was  revised  to  include 
"Constructors."  "Education 
Administrators,  Preschool  and  Child- 
Care  Center/Program  "  (11-3031)  was 
added  to  the  revised  SOC.  Finally,  the 
definition  of  "Medical  and  Health 
Services  Managers"  (11-3044)  was 
revised  to  include  "Long-Term  Care 
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Administrators"  and  "Managed  Care 
Specialists." 

In  the  Business  and  Financial 
Operations  Occupations  major  group, 
"Logisticians"  (13-1021)  and  "Meeting 
and  Convention  Planners"  (13-1023) 
were  added  to  the  revised  SOC. 

A  Computer  and  Mathematical 
Occupations  major  group  was  created  in 
the  new  hierarchy,  with  the  following 
new  or  revised  occupations:  "Computer 
and  Information  Scientists,  Research" 
(15-1001),  "Computer  Programmers" 
(15-1002),  "Computer  Software 
Applications  Engineers"  (15-1011), 
"Computer  Software  Engineers, 
Operating  Systems"  (15-1012), 
"Computer  Support  Specialists"  (15- 
1021),  "Database  Administrators"  (15- 
1022),  "Network  and  Computer  Systems 
Administrators"  (15-1023).  "Network 
Systems  and  Data  Communications 
Analysts"  (15-1031),  "Systems 
Analysts,  Science  and  Engineering" 
(15-1032).  "Systems  Analysts,  All 
Other"  (15-1039),  and  "Computer 
Specialists,  All  Other"  (15-1099). 

In  the  Architecture  and  Engineering 
Occupations  major  group,  associated 
titles  were  added  to  "Aerospace 
Engineers"  (17-2001).  "Environmental 
Engineers"  (17-2021)  was  added  to  the 
revised  SOC.  "Logistical  Engineers"  was 
added  as  an  associated  title  for 
"Industrial  Engineers"  (17-2032). 
Associated  titles  were  added  to 
"Mechanical  Engineers"  (17-2043).  The 
recommended  title  "Research  Support 
Specialists"  was  not  added  to  the 
revised  SOC,  as  research  support  duties 
are  performed  by  workers  in  the  minor 
groups  "Architectural,  Engineering,  and 
Mapping  Technicians"  (17-3000)  and 
"Life.  Physical,  and  Social  Science 
Technicians"  (19-4000).  Associated 
titles  were  added  to  "Architectural 
Technicians.  Except  Drafters"  (17-3021) 
and  "Electrical  and  Electronic 
Engineering  Technicians"  (17-3033). 
"Electro-Mechanical  Technicians"  (17- 
3034)  and  "Environmental  Engineering 
Technicians  ■  (17-3035)  were  added  to 
the  revised  SOC.  The  recommendation 
that  "Industrial  Technologists"  be 
added  to  the  revised  SOC  was 
considered  but  not  adopted,  as  these 
workers  can  be  classified  under 
"Industrial  Engineering  Technicians" 
(17-3036). 

In  the  Life,  Physical,  and  Social 
Science  Occupations  major  group, 
"Arborist "  was  added  as  an  associated 
title  under  the  new  occupation  "Soil 
and  Plant  Scientists"  (19-1013). 
"Environmental  Scientists"  (19-2004) 
and  "Environmental  Science 
Technicians"  (19—4004)  were  added  to 
the  revised  SOC.  All  "Psychologists" 
occupations  were  placed  into  this  major 


group,  and  the  occupation  "Clinical, 
Counseling,  and  School  Psychologists" 
(19-3031)  was  added  to  the  SOC.  "Food 
Testers"  was  added  as  an  associated 
title  for  "Agricultural  and  Food  Science 
Technicians"  (19-^001). 

In  the  Health  Occupations  major 
group,  the  definition  of  "Registered 
Nurses"  (21-1043)  was  revised  to 
include  "Registered  Nurses,"  "Nurse 
Practitioners,"  "Clinical  Nurse 
Specialists,"  "Nurse  Anesthetists,"  and 
"Nurse  Midwives."  "Audiologists"  and 
"Speech-Language  Pathologists"  were 
found  to  be  sufficiently  distinct 
occupations  to  justify  separate 
classifications:  "Audiologists"  (21- 
1051)  and  "Speech-Language 
Pathologists"  (21-1057).  The  definitions 
of  "Medical  and  Clinical  Laboratory 
Technicians"  (21-2011)  and  "Medical 
and  Clinical  Laboratory  Technologists" 
(21-2012)  were  revised,  and  the 
occupations  "Cytotechnologists," 
"Blood  Bank  Technologists,"  and 
"Histotechnologists"  were  added  as 
associated  titles  for  "Medical  and 
Clinical  Laboratory  Technologists." 
"Dental  Hygienists"  (21-2021)  was 
placed  in  this  major  group.  The  OES 
tide  "Radiologic  Technologists"  was 
divided  into  "Diagnostic  Medical 
Sonographers"  (21-2031)  and 
"Radiologic  Technologists  and 
Technicians"  (21-2033),  and  language 
was  added  to  the  definition  of 
"Radiologic  Technologists  and 
Technicians"  to  include  technologists 
who  specialize  in  other  modalities  such 
as  computerized  axial  tomography  and 
magnetic  resonance  imaging. 
"Respiratory  Therapy  Technicians"  (21- 
2048)  was -added  to  the  revised  SOC. 
Finally,  "Athletic  Trainers"  (21-4001) 
was  added  to  the  SOC  and  listed  in  this 
major  group. 

In  the  Community  and  Social  Service 
Occupations  major  group,  "Alcohol  and 
Substance  Abuse  Counselors"  (23-1011) 
and  "Marriage  and  Family  Counselors 
and  Therapists"  (23-1012)  were  added 
to  the  SOC.  The  following  occupations 
were  added  under  the  broad  occupation 
"Social  Workers"  (23-1020):  "Child, 
Family,  and  School  Social  Workers" 
(23-1021),  "Medical  and  Public  Health 
Social  Workers"  (23-1022),  "Mental 
Health  and  Substance  Abuse  Social 
Workers"  (23-1023),  and  "Social 
Workers,  All  Other"  (23-1029).  All 
definitions  and  associated  titles  were 
updated  to  conform  to  current  usage  of 
these  job  titles. 

In  tne  Legal  Occupations  major  group, 
the  title  and  definition  of  "Paralegals 
and  Legal  Assistants"  (25-1024)  were 
modified. 

In  the  Education,  Training,  and 
Library  Occupations  major  group, 


"Teachers,  Middle  School"  (27-1004) 
was  added  to  the  revised  SOC.  A  new 
broad  occupation  titled  "Librarians, 
Curators,  and  Archivists"  (27-4000)  was 
created  in  the  proposed  hierarchy,  and 
the  definition  of  "Librarians"  (27'-4021) 
was  revised,  but  the  proposal  that 
"Librarians"  be  divided  into 
"Librarians"  and  'Information 
Professionals"  was  considered  but  not 
adopted.  Similarly,  the  recommendation 
that  "Health  Educators"  be  added  to  the 
revised  SOC  was  considered  but  not 
adopted,  as  the  current  definition  of 
"Instructional  Coordinators"  (27-5002), 
with  a  specific  statement  including 
"Public  Health  Educators,"  was  judged 
to  be  sufficient. 

In  the  Arts,  Design,  Entertainment, 
Media,  and  Sports  Occupations  major 
group,  "Interpreters  and  Translators" 
(29-2007),  "Floral  Designers"  (29- 
3003),  and  "Graphic  Designers"  (29- 
3004)  were  added  to  the  revised  SOC. 

In  the  Sales  Occupations  major  group, 
"Telemarketers"  (31-2051)  was  added 
to  the  revised  SOC. 

In  the  Office  and  Administration 
Occupations  major  group,  "Customer 
Service  Representatives,  Except  Sales 
and  Financial"  (33-5005)  was  added  to 
the  revised  SOC.  The  OES  tide 
"Stenographers  and/or  Court  Reporters" 
was  revised  to  "Court  Reporte.''s, 
Medical  Transcriptionists,  and 
Stenographers"  (33-6001).  The 
definition  of  "Production,  Planning,  and 
Expediting  Clerks"  (33-7008)  was 
revised  to  include  "Production 
Schedulers,"  and  "Inventory  Control 
Managers"  was  added  as  an  associated 
title  for  this  occupation.  'Central 
Supply  Technicians"  was  added  as  an 
associated  title  for  "Stock  Clerks  and 
Order  Fillers"  (33-7012). 

In  the  Protective  Occupations  major 
group,  the  definition  of  "Fire  Fighters" 
(35-2001)  was  updated  to  reflect  these 
workers'  range  of  responsibilities. 

In  the  Food  Preparation  and  Serving 
Occupations  major  group,  "Caterers" 
was  added  as  an  associated  tide  under 
the  new  occupation  "First-Line 
Supervisors/Managers  of  Food 
Preparation  and  Serving  Workers"  (37- 
1001). 

In  the  Buildings  and  Grounds 
Maintenance  Occupations  major  group, 
"First-Line  Supervisors/Managers  of 
Landscaping,  Lawn  Service,  and 
Groundskeeping  Workers"  (39-1002) 
was  added  to  the  revised  SOC.  The  title 
and  definition  of  "Landscaping  and 
Groundskeeping  Laborers"  (39-3001) 
were  modified.  The  title  and  definition 
of  "Pesticide  Handlers,  Sprayers,  and 
Applicators,  Vegetation"  (39-3002) 
were  modified  to  include  all  custom 
applicators. 
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In  the  Personal  Care  and  Service 
Occupations  major  group,  several  new 
casino  occupations  were  added:  "First- 
Line  Supervisors/Managers  of  Gaming 
Workers"  (41-1001),  "Amusement  and 
Recreation  Attendants"  (41-2001), 
"Games  of  Chance  Attendants"  (41- 
2011),  "Gaming  Dealers"  (41-2012), 
"Mutuel  Cashiers  and  Games  of  Chance 
Writers"  (41-2013),  and  multiple 
associated  tides.  Also  in  this  major 
group,  "Concierges"  (41-4002)  and 
"Masseuses/Masseurs"  (41-5004)  were 
added  to  the  revised  SOC. 

In  the  Construction  and  Extractive 
Occupations  major  group,  "Security  and 
Fire  Alarm  Systems  Installers"  (45- 
2062)  was  added  to  the  revised  SOC, 
and  "Boilermakers  '  (45-2001)  was 
moved  into  this  major  group. 

In  the  Installation,  Maintenance,  and 
Repair  Occupations  major  group,  five 
OES  telecommunications  equipment- 
related  occupations  were  condensed  to 
"Telecommunications  Equipment 
Installers  and  Repairers"  (47-2003). 
"Avionics  Technicians"  (47-2011)  was 
added  to  the  revised  SOC.  The  title  and 
definition  of  "Electrical  and  Electronics 
Installers  and  Repairers,  Transportation 
Equipment"  (47-2013)  were  clarified  to 
exclude  aircraft  and  specify 
communications  equipment,  thus 
•providing  a  place  for  workers  who 
install,  adjust,  or  maintain  mobile 
electronics.  The  recommendation  that 
"Industrial  Electronics  Technicians"  be 


added  to  the  revised  SOC  was 
considered  but  not  adopted.  These 
workers  can  be  adequately  classified  as 
"Electrical  and  Electronics  Repairers, 
Commercial  and  Industrial  Equipment" 
(47-2014).  "Recreational  Vehicle 
Service  Technicians"  (47-3013)  and 
"Manufactured  Building  and  Mobile 
Home  Installers"  (47-4014)  were  added 
to  the  revised  SOC.  and  the  definition 
of  "Recreational  Vehicle  Service 
Technicians"  was  adjusted  to 
emphasize  recreational  vehicles  and  van 
conversions.  Finally,  all  detailed 
machinery  maintenance  mechanics 
occupations  from  the  OES  were 
combined  into  one  SOC  occupation: 
"Industrial  Machinery  Mechanics"  (47- 
4008). 

In  the  Production  Occupations  major 
group,  "Fiberglass  Laminators  and 
Fabricators  "  (49-2022)  was  added  to  the 
revised  SOC.  Printing  occupations  were 
condensed  from  nineteen  OES 
occupations  to  two  revised  SOC 
occupations:  "Prepress  Technicians  and 
Workers  "  (49-5005)  and  "Printing 
Machine  Operators  "  (49-5006). 

In  the  Transportation  and  Material 
Moving  Occupations  major  group,  the 
definition  of  "Bus  Drivers,  Transit  and 
Intercity"  (51-3011)  was  modified  to 
include  motor  coach  drivers,  and 
"Motor  Coach  Drivers"  was  added  as  an 
associated  title. 

The  following  issues  affected  several 
major  groups.  The  recommended  title 
"Early  Childhood/Child  Development 


Professionals"  was  found  to  be  too 
vague.  Child  development  professionals 
can  be  classified  under  one  of  the 
following  titles:  'Education 
Administrators,  Preschool  and  Child- 
Care  Center/Program"  (11-3031), 
"Teachers,  Preschool"  (27-1001), 
"Teachers.  Kindergarten"  (27-1002),  or 
"Child  Care  Workers"  (41-5001). 
Similarly,  the  recommended  title 
"Medical  Coders  "  was  not  added  to  the 
SOC,  as  medical  coding  is  done  as  part 
of  the  work  performed  by  individuals  in 
a  number  of  occupations,  including 
"Medical  Records  and  Health 
Information  Technicians"  (21-2044), 
"File  Clerks  "  (33-5007),  and  "Court 
Reporters,  Medical  Transcriptionists, 
and  Stenographers"  (33-6001). 

rv.  Proposed  1997  SOC  Detailed 
Occupations.  Including  Relationship  To 
1980  SOC 

The  proposed  1997  SOC  structure, 
occupations,  and  coding  system  are 
presented  below  in  two  symmetrical 
tables.  Table  1  is  in  the  1997  SOC  order 
and  maps  the  proposed  detailed  1997 
SOC  occupations  to  the  1980  SOC 
occupations.  This  table  is  organized  by 
the  22  major  groups  proposed  by  the 
Committee.  Table  2  is  in  1980  SOC 
order  and  maps  the  1980  SOC 
occupations  to  the  1997  detailed  SOC 
occupations.  This  table  is  organized 
according  to  the  structure  of  the  1980 
SOC. 


1997  Standard  Occupational  Cij\ssification  Structure,  Including  Its  Relationship  to  the  1980  SOC 

Table  1.— Proposed  1997  SOC  Matched  to  1980  SOC 


1997  SOC 


Title 


1980  SOC 


Trtle 


11-0000    MANAGEMEFfT  OCCUPATIONS 


11-1000.  TOP  EXECUTIVES: 

1 1-1001  

CHIEF  EXECUTIVES  

112 

CHIEF    EXECUTIVES    AND    GEN- 

ERAL  ADMINISTRATORS. 

11-1002  

GENERAL       AND       OPERATIONS 

1131 

Judiaal.  Public  Safety  and  Correc- 

MANAGERS. 

tions  Administrators. 

1133 

Natural  Resources  Program  Adminis- 
trators 

1134 

Rural.  Urtan,  and  Community  Devel- 
opment Program  Administrators 

121 

GENERAL  MANAGERS  AND 
OTHER  TOP  EXECUTIVES 

1352 

Managers;  Entertainment  and  Recre- 
ation Facilities. 

1354 

Managers,  Membership  Organiza- 
tions. 

11-1003  

LEGISLATORS 

111 

LEGISLATORS. 

11-2000    OPERATIONS      SPECIAL- 

TIES MANAGERS: 

1 1-2001 

ADMINISTRATIVE  SERVICES  MAN- 

137 

MANAGERS:          ADMINISTRATIVE 

AGERS. 

SERVICES. 

11-2002  

ADVERTISING  AND  PROMOTIONS 

•125 

MANAGERS;  MARKETING.  ADVER- 

MANAGERS. 

TISING.  AND  PUBLIC  RELA- 
TIONS. 

1 1-2003  

COMPUTER    AND     INFORMATION 

•126 

MANAGERS;              ENGINEERING, 

SYSTEMS  MANAGERS. 

MATHEMATICS,  AND  NATURAL 
SCIENCES. 
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1997  SOC 

TrtJe 

1980  SOC 

Title 

11-2010    financial  MANAGERS: 

1 1 -201 1            

FINANCIAL  MANAGERS,  BRANCH. 
OFFICE,  AND  DEPARTMENT. 

•122 

FINANCIAL  MANAGERS. 

1 1-2012  - 

TREASURERS,       CONTROLLERS. 

1135 

Public  Finance,  Taxation,  and  Other 

AND    CHIEF    FINANCIAL    OFFI- 

Monetary Program  Administrators. 

CERS. 

•122 

FINANCIAL  MANAGERS. 

11-2020     HUMAN          RESOURCES 

MANAGERS: 

1 1-2021  

COMPENSATION    AND    BENEFITS 

•123 

PERSONNEL   AND    LABOR    RELA- 

MANAGERS. 

TIONS  MANAGERS. 

1 1-2022 „ 

TRAINING     AND     DEVELOPMENT 

•123 

PERSONNEL   AND    LABOR    RELA- 

MANAGERS. 

TIONS  MANAGERS. 

1 1-2029  

HUMAN  RESOURCES  MANAGERS. 

ALL  OTHER. 

1 1-2031  

INDUSTRIAL    PRODUCTION    MAN- 

132 

PRODUCTION      MANAGERS,      IN- 

AGERS. 

DUSTRIAL 

11-2040     MARKETING   AND   SALES 

MANAGERS. 

1 1-2041       

MARKETING  MANAGERS  

•125 

MANAGERS;  MARKETING,  ADVER- 

TISING,    AND     PUBLIC     RELA- 

TIONS. 

11-2042 

SALES  MANAGERS       

•125 

MANAGERS;  MARKETING,  ADVER- 

TISING,    AND     PUBLIC     RELA- 

TIONS. 

1 1-2051  

PUBLIC  RELATKJNS  MANAGERS  .. 

•125 

MANAGERS;  MARKETING,  ADVER- 
TISING, AND  PUBLIC  RELA- 
TIONS. 

1 1-2052    

PURCHASING  MANAGERS  

124 

PURCHASING  MANAGERS. 

1 1-2053  

TRANSPORTATION,         STORAGE, 

1342 

Transportation    Facilities   and   Oper- 

AND DISTRIBUTION  MANAGERS. 

ations  Managers. 

11-3000     OTHER  MANAGERS: 

11-30^0     AGRICULTURAL         MAN- 

AGERS; 

11-3011 

FARM,  RANCH.  AND  OTHER  AGRI- 
CULTURAL MANAGERS. 

5522 

Managers;  General  Farm. 

5623 

Managers;  Crop.  Vegetable,  Fairt 
and  Tree  Nut  Farm. 

5524 

Managers;  Livestock,  Dairy,  Poultry 
and  Fish  Farm. 

5525 

Managers;  Horticultural  Specialty 
Farm. 

1 1 -301 2     

FARMERS  AND  RANCHERS  

5512 
5513 

General  Farmers. 

Crop.  Vegetable,  Fruit  and  Tree  Nut 

Farmers. 

5514 

Livestock,  Dajry,  Poultry  and  Fish 
Farmers. 

5515 

Horticultural  Specialty  Farmers. 

11-3021  

CONSTRUCTION  MANAGERS 

133 

CONSTRUCTION  MANAGERS. 

11-3030     EDUCATION         ADMINIS- 

TRATORS 

1 1 -303 1    

EDUCATION       ADMINISTRATORS, 
PRESCHOOL  AND  CHILD  CARE 

•1283 

Administrators;  Educatwn  and  Relat- 

ed Fields,  Not  Elsewhere  Classi- 

CENTER/PROGRAM. 

fied. 

1 1-3032  „ 

EDUCATION       ADMINISTRATORS. 

1282 

Administrators;  Elementary  and  Sec- 

ELEMENTARY     AND     SECOND- 

OfxJary Education. 

ARY  SCHOOL. 

1 1-3033     

EDUCATION       ADMINISTRATORS, 

POSTSECONDARY 

1281 

Administrators:  Colleoes  and  Univer- 

srties. 

11-3039  „ 

EDUCATION       ADMINISTRATORS. 

*  1283    Administrators;  Education  and  Relat- 

ALL  OTHER. 

- 

ed  Fiekjs,  Not  Elsewhere  Class»- 
fied. 
MANAGERS;              ENGINEERING, 

1 1-3041  

ENGINEERING  MANAGERS 

•126 

MATHEMATICS,   AND   NATURAL 

SCIENCES. 

11 -3042  „ 

FOOD  SERVICE  MANAGERS  

•1351 

Managers,  Food  Serving  and  Lodg- 
ing Establishments. 

11 -3043     

LODGING  MANAGERS  

•1351 

Managers;  Food  Serving  and  Lodg- 
ing Establishn^ents. 

36344 


Federal  Register  /  Vol.  62,  No.  129  /  Monday,  July  7.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  129  /  Monday,  July  7,  1997  /  Notices 


36343 


1997  STANDARD  OCCUPATIONAL  CLASSIFICATION  STRUCTURE.  INCLUDING  ITS  RELATIONSHIP  TO  THE  1980  SOC — 

Continued 
Table  1  .—Proposed  1997  SOC  Matched  to  1980  SOC 


1997  SOC 

Title 

1980  SOC 

Title 

1 1-3044  

MEDICAL  AND  HEALTH  SERVICES 

131 

MANAGERS;        MEDICINE        AND 

MANAGERS. 

HEALTH. 

1 1-3045 

NATURAL  SCIENCES  MANAGERS 

•126 

MANAGERS;              ENGINEERING, 

MATHEMATICS.    AND    NATURAL 

SCIENCES. 

127 

MANAGERS:     SOCIAL     SCIENCES 

AND  RELATED  FIELDS, 

128 

ADMINISTRATORS.  EDUCATION 
AND  RELATED  FIELDS 

1 1-3046  . -.. 

•POSTMASTERS     AND     MAIL     SU- 

1344 

Postmasters  and  Mail  Superintend- 

PERINTENDENTS. 

ents. 

1 1-3047  

PROPERTY,  REAL  ESTATE,  AND 
COMMUNITY  ASSOCIATION 
MANAGERS. 

1353 

Managers;  Property  and  Leasing. 

1 1-3048 .T. 

SOCIAL  AND  COMMUNITY  SERV- 
ICE MANAGERS. 

1132 

Human  Resources  Program  Adminis- 

trators 

1 1-3999 „ 

MANAGERS     AND     ADMINISTRA- 

•139 

OFFICIALS       AND       ADMINISTRA- 

TORS. ALL  OTHER. 

TORS.  OTHER,  NOT  ELSE- 
WHERE CLJ^SSlFIED, 

1139 

Officials   and   Administrators,    Public 

Aamimstration.  Not  Elsewhere 
Classified. 

1359 

Managers,  Service  Organizations, 
Not  Elsewhere  Classified. 

13-0000     BUSINESS  AND  FINANCIAL  OPERATIONS  OCCUPATIONS 

13-1000     BUSINESS    OPERATIONS 

SPECIALISTS; 

1 3-1 001  „ 

AGENTS    AND     BUSINESS    MAN- 

145 

BUSINESS       AND       PROMOTION 

AGERS  OF  ARTISTS,  PERFORM- 

AGENTS. 

ERS,  AND  ATHLETES. 

1 3-1 002  

BUYERS        AND        PURCHASING 

1442 

Buyers,  Wholesale  and  Retail  Trade, 

AGENTS. 

except  Farm  Products. 

1443 

Purchasing  Agents  and  Buyers, 
Farm  Products. 

1449 

Purchasing  Agents  and  Buyers.  Not 
Elsewhere  Classified. 

13-1003 „ 

COST  ESTIMATORS  

•149 

MANAGEMENT    RELATED    OCCU- 

PATIONS,     NOT      ELSEWHERE 

CLASSIFIED. 

1 3-1 004 „ 

EMERGENCY  MANAGEMENT  SPE- 

•5149 

Protective  Service  Occupations    Not 

CIALISTS. 

Eisewnere  Classified. 

13-1005      .      

FUNERAL  DIRECTORS  

•139 

OFFICIALS       AND       ADMINISTRA- 

TORS;     OTHER.      NOT      ELSE- 

WHERE CLASSIFIED. 

13-1010    HUMAN         RESOURCES. 

TRAINING,     AND     LABOR     RELA- 

TIONS SPECIALISTS: 

13-1011  

EMPLOYMENT,        RECRUITMENT, 

•143 

PERSONNEL,       TRAINING.       AND 

AND  PLACEMENT  SPECIALISTS. 

LABOR  RELATIONS  SPECIAL- 
ISTS 

13-1012 

COMPENSATION.  BENEFITS,  AND 

•143 

PERSONNEL       TRAINING.       AND 

JOB  ANALYSIS  SPECIALISTS. 

LABOR  RELATIONS  SPECIAL- 
ISTS 

13-1013 „ 

TRAINING     AND     DEVELOPMENT 

•143 

PERSONNEL,       DRAINING.       AND 

SPECIALISTS. 

LABOR  RELATIONS  SPECIAL- 
ISTS. 

13-1019 _ 

HUMAN  RESOURCES  AND  LABOR 

•143 

PERSONNEL,       TqAINING.       AND 

RELATIONS    SPECIALISTS,    ALL 

LABOR     REUVTIONS     SPECIAL- 

OTHER. 

ISTS. 

13-1021  - 

LOGISTICIANS  

1721 

Operations  Researchers  ana  Ana- 
lysts. 

1 3-1 022  

MANAGEMENT  ANALYSTS  

142 

MANAGEMENT  ANALYSTS. 

1 3-1 023  

MEETING       AND       CONVENTION 

•149 

MANAGEMENT     RELATED    OCCU- 

PLANNERS. 

PATIONS,      NOT      ELSEWHERE 

- 

CLASSIFIED. 

Federal  Register  /  Vol.  62,  No.  129  /  Monday,  July  7.  1997  /  Notices 


36345 


36344 


Federal  Register  /  Vol.  62,  No.  129  /  Monday,  July  7,  1997  /  Notices 


1997  Standard  Occupational  Classification  Structure,  Including  Its  Relationship  to  the  1980  SOC — 

Continued 
Table  1.— Proposed  1997  SOC  Matched  to  1980  SOC 


1997  SOC 

Title 

1980  SOC 

Title 

13-1099  

BUSINESS      OPERATIONS      SPE- 

•149 

MANAGEMENT    RELATED    OCCU- 

CIALISTS, ALL  OTHER. 

PATIONS,  NOT  ELSEWHERE 
CLASSIFIED. 

13-2000    FINANCIAL  SPECIALISTS: 

■ 

13-2001  

ACCOUNTANTS  AND  AUDITORS  ... 

1412 

Accountants  and  Auditors. 

13-2002  

ASSESSORS  AND  REAL  ESTATE 

444 

APPRAISERS  AND   RELATED  OC- 

APPRAISERS. 

CUPATIONS, 

1 3-2003  

BUDGET  ANALYSTS 

•149 

MANAGEMENT    RELATED    OCCU- 

PATIONS.     NOT      ELSEWHERE 

CLASSIFIED. 

1 3-2004  

CREDIT  ANALYSTS  

•149 

MANAGEMENT    RELATED    OCCU- 

PATIONS,     NOT      ELSEWHERE 

CLASSIFIED. 

13-2010     FINANCIAL         ANALYSTS 

AND  ADVISORS: 

• 

13-201 1    

FINANCIAL  ANALYSTS  

•1419 
•1419 

Other  Financial  Officers 

13-2012  

PERSONAL  FINANCIAL  ADVISORS 

Other  Financial  Officers. 

13-2021  

INSURANCE  UNDERWRITERS 

1414 

Underwriters. 

13-2030     LOAN      OFFICERS      AND 

COUNSELORS: 

13-2031   

LOAN  COUNSELORS  „ 

•1415 

Loan  Officers. 

1 3-2032    

LOAN  OFFICERS  

•1415 
•4712 

Loan  Officers 

1 3-204 1    

TAX  PREPARERS    

Bookkeepers  and  Accounting  and 
Auditing  Clerks. 

1 3-2099  

FINANCIAL      SPECIALISTS,      ALL 

•149 

MANAGEMENT    RELATED    OCCU- 

OTHER. 

PATIONS,  NOT  ELSEWHERE 
CLASSIFIED. 

15-0000    COMPUTER  AND  MATHEMATICAL  OCCUPATIONS 


15-1000    COMPUTER         SPECIAL- 
ISTS: 
1 5-1 001  

1 5-1 002  


15-1010    COMPUTER     SOFTWARE 
ENGINEERS: 

15-101 1   


15-1012 
15-1021 
15-1022 
15-1023 


15-1030     SYSTEMS  ANALYSTS: 
15-1031  


15-1032 

15-1039 
15-1099 


15-2000     MATHEMATICAL  SCI- 

ENTISTS AND  TECHNICIANS: 

1 5-200 1 

1 5-2002  


15-2003 

15-2004 
15-2099 


COMPUTER    AND    INFORMATION 

SCIENTISTS,  RESEARCH. 
COMPUTER  PROGRAMMERS  


COMPUTER  SOFTWARE  APPLICA- 
TIONS ENGINEERS. 

COMPUTER  SOFTWARE  ENGI- 
NEERS, OPERATING  SYSTEMS. 

COMPUTER  SUPPORT  SPECIAL- 
ISTS. 

DATABASE  ADMINISTRATORS  

NETWORK  AND  COMPUTER  SYS- 
TEMS ADMINISTRATORS. 

NETWORK  SYSTEMS  AND  DATA 
COMMUNICATIONS  ANALYSTS. 

SYSTEMS  ANALYSTS,  SCIENCE 
AND  ENGINEERING. 

SYSTEMS  ANALYSTS.  ALL  OTHER 

COMPUTER  SPECIALISTS.  ALL 
OTHER. 


ACTUARIES  

MATHEMATICIANS 


OPERATIONS  RESEARCHERS 

AND  ANALYSTS. 

STATISTICIANS  

MATHEMATICAL  SCIENTISTS  AND 

TECHNICIANS,  ALL  OTHER. 


•1719    Computer  Scientists,  Not  Elsewhere 
Classified. 


3971 

Programmers.  Business. 

3972 

Programmers,  Scientific. 

•1719 

Computer  Scientists,  Not  Elsewhere 

Classified. 

•1636 

Computer  Engineers. 

•1719 

Computer  Scientists,  Not  Elsewhere 

Classified. 

•1719 

Computer  Scientists,  Not  Elsewhere 

Classified. 

•1719 

Computer  Scientists,  Not  Elsewhere 

Classified. 

•1712 

Computer  Systems  Analysts. 

•1712 

Computer  Systems  Analysts. 

•1712 

Computer  Systems  Analysts. 

•1719 

Computer  Scientists.  Not  Elsewhere 

Classified. 

1732 

Actuaries. 

1739 

Mathematical    Scientists.    Not    Else- 

where Classified 

1722 

Systems  Researchers  and  Analysts. 

Except  Computer. 

1733 

Statisticians. 

364 

MATHEMATICAL  TECHNICIANS. 
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1997  SOC 


Title 


1980  SOC 


Title 


17-0000    ARCHITECTURE  AND  ENGINEERING  OCCUPATIONS 


17-1000    ARCHITECTS,      SURVEY- 
ORS, AND  CARTOGRAPHERS: 
1 7-1 001  

17-1010  SURVEYORS.  CARTOG- 
RAPHERS, AND 
PHOTOGRAMMETRISTS: 

17-101 1  


ARCHITECTS.       EXCEPT       LAND- 
SCAPE AND  NAVAL 


17-1012 


17-2000    ENGINEERS: 

17-2001  , 

17-2002 

17-2003 

17-2004 — 

17-2005  

17-2006  


17-2010  ELECTRICAL  AND  ELEC- 
TRONICS ENGINEERS: 

1 7-201 1  

1 7-201 2  

17-2021  

17-2030  INDUSTRIAL  ENGINEERS, 
INCLUDING  HEALTH  AND  SAFE- 
TY; 

1 7-2031  » 


17-2032 
17-2041 

17-2042 

17-2043 
17-2044 


CARTOGRAPHERS 

PHOTOGRAMMETRISTS. 
SURVEYORS  


AND 


AEROSPACE  ENGINEERS  

AGRICULTURAL  ENGINEERS  

BIOMEDICAL  ENGINEERS  

CHEMICAL  ENGINEERS 

CIVIL  ENGINEERS  

COMPUTER      HARDWARE     ENGI- 
NEERS. 


ELECTRICAL  ENGINEERS  

ELECTRONICS    ENGINEERS, 

CEPT  COMPUTER. 
ENVIRONMENTAL  ENGINEERS 


EX- 


1 7-2045 - 

1 7-2046 ™ 

1 7-2099  

17-3000  ARCHITECTURAL,  ENGI- 
NEERING, AND  MAPPING  TECH- 
NICIANS: 

17-3010    DRAFTERS: 

17-301 1  


17-3012 


17-3013  .... 
17-3019  .... 
17-3021  .,.. 


17-3030    ENGINEERING      TECHNI- 
CIANS, EXCEPT  DRAFTERS: 
1 7-3031  


HEALTH  AND  SAFETY  ENGI- 
NEERS, EXCEPT  MINING  SAFE- 
TY ENGINEERS  AND  INSPEC- 
TORS. 

INDUSTRIAL  ENGINEERS  

MARINE  ENGINEERS  AND  NAVAL 
ARCHITECTS. 

MATERIALS  ENGINEERS 

MECHANICAL  ENGINEERS 

MINING  AND  GEOLOGICAL  ENGI- 
NEERS, INCLUDING  MINE  SAFE- 
TY ENGINEERS. 

NUCLEAR  ENGINEERS  

PETROLEUM  ENGINEERS  

ENGINEERS,  ALL  OTHER  


17-3032 
17-3033 
17-3034 


ARCHITECTURAL        AND        CIVIL 

DRAFTERS. 
ELECTRICAL   AND    ELECTRONICS 

DRAFTERS. 

MECHANICAL  DRAFTERS  

DRAFTERS.  ALL  OTHER  

ARCHITECTURAL      TECHNICIANS, 

EXCEPT  DRAFTERS. 


AEROSPACE  ENGINEERING  AND 
OPERATIONS  TECHNICIANS. 

CIVIL  ENGINEERING  TECHNI- 
CIANS. 

ELECTRICAL  AND  ELECTRONIC 
ENGINEERING  TECHNICIANS. 

ELECTRO-MECHANICAL  TECHNI- 
CIANS. 


161 


1644 

1643 
1649 


1622 

1632 

•1639 

1626 

•1628 

•1636 


•1633 
•1633 

•1628 


•1639 


1634 
1637 

1623 

1635 
1624 


1627 

1625 

•1639 


•372 

•372 

•372 

•372 

•3719 


•3719 


•399 


•3711 


•3711 


ARCHITECTS. 


Cartographers 

Land  Surveyors 

Surveyors   ana    Mapping    Scientists, 
Not  Elsewhere  Classified 

Aerospace  Engineers 

Agnculturai  Engineers 

Engineers.  Not  Elsewhere  Classified. 

Chemical  Engineers. 

Civil  Engineers 

Computer  Engineers. 


Electrical  and  Electronic  Engineers. 
i  Electrical  and  Electronic  Engineers. 


Civil  Engineers. 


Engineers.  Not  Elsewhere  Classrfted 


Industnal  Engineers 

Manne  Engineers  and  Naval  Archi- 
tects. 

Metallurgical  ana  Materials  Engi- 
neers 

Mechanical  Engineers. 

Mining  Engineers. 


Nuclear  Engineers. 

Petroleum  Engineers. 

Engineers,  Not  Elsewhere  Classified. 


DRAFTING  OCCUPATIONS. 
DRAFTING  OCCUPATIONS. 

DRAFTING  OCCUPATIONS. 

DRAFTING  OCCUPATIONS 
Engineenng  Technologists  and  Tech- 
nictans,  Not  Elsewhere  Classified. 


Engineering  "technologists  and  Tech- 
nicians, Not  Elsewhere  Classified. 

TECHNICIANS,  NOT  ELSEWHERE 
CLASSIFIED 

Electncal  ana  Electronic  Engineenng 
Technologists  ana  Technicians 

Electrical  and  Electronic  Engineering 
Technologists  anc  Technicians. 
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1997  SOC 

Title 

1980  SOC 

Title 

1 7-30a5 

1 7-3036  

ENVIRONMENTAL  ENGINEERING 
TECHNICIANS. 

INDUSTRIAL  ENGINEERING  TECH- 
NICIANS. 

MECHANICAL  ENGINEERING 
TECHNICIANS. 

ENGINEERING  TECHNICIANS.  EX- 
CEPT DRAFTERS,  ALL  OTHER. 

SURVEYING  AND  MAPPING  TECH- 
NICIANS. 

•3719 
3712 
3713 

•3719 

3733 

3734 
3739 

Engineering  Technologists  and  Tech- 
nicians, Not  Elsewhere  Classified. 
Industrial  Engineenng  Technologists 

1 7-3037  

1 7-3039  „ 

1 7-3041  

and  Technicians. 

Mechanical  Engineering  Tech- 
nologists and  Technicians. 

Engineering  Technologists  and  Tech- 
nicians, Not  Elsewhere  Classified. 

Surveying  Technicians. 

Cartographic  Technicians. 
Surveying  and  Mapping  Technicians, 
Not  Elsewhere  Classified. 

19-0000    LIFE.  PHYSICAL^  AND  SCX^AL  SCIENCE  OCCUPATIONS 


19-1000     LIFE  SCIENTISTS: 
1&-1010     AGRICULTURAL 
FOOD  SCIENTISTS: 

19-1011  

19-1012  


AND 


19-1013  

19-1020     BIOLOGICAL 
ENTISTS: 

19-1021  


SCI- 


19-1022 
19-1023 


19-1029  

19-1030    CONSERVATION 
ENTISTS  AND  FORESTERS: 
19-1031  


SCI- 


19-1032 


19-1041  

19-1099 
1 9-2000     PHYSICAL  SCIENTisTS: 

19-;^001   

1 9-2002  


19-2003 
19-2004 


19-2010    GEOSCIENTISTS: 
19-2011  


19-2012  .. 
19-2021  .. 

19-2022  .. 
19-2099  .. 


19-3000    SOCIAL  SCIENTISTS  AND 
RELATED  WORKERS: 

19-300'   


19-3002 
19-3003 


19-3004 
19-301 0     MARKEf  "and  "survey 
RESEARCHERS 

19-301 1  

1 9-301 2  

19-3021  

19-3030    PSYCHOLOGISTS: 


ANIMAL  SCIENTISTS  

FOOD    SCIENTISTS    AND    TECH- 
NOLOGISTS. 
SOIL  AND  PLANT  SCIENTISTS  


BIOCHEMISTS  AND  BIOPHYSI- 
CISTS. 

MICROBIOLOGISTS 

ZOOLOGISTS  AND  WILDLIFE  BI- 
OLOGISTS. 

BIOLOGISTS,  ALL  OTHER  


CONSERVATION  SCIENTISTS 
FORESTERS  


MEDICAL  SCIENTISTS  

LIFE  SCIENTISTS,  ALL  OTHER 


ASTRONOMERS  

ATMOSPHERIC  AND  SPACE   SCI- 
ENTISTS. 
CHEMISTS 
ENVIRONMENTAL  SciENrisfs"!!!! 


EXCEPT 


GEOSCIENTISTS 
DROLOGISTS 
GEOGRAPHERS. 

HYDROLOGISTS  

MATERIALS  SCIENTISTS 


HY- 
AND 


PHYSICISTS  

PHYSICAL        SCIENTISTS.        ALL 
OTHER. 


ANTHROPOLOGISTS  AND  ARCHE- 
OLOGISTS. 

ECONOMISTS  

GEOGRAPHERS  


HISTORIANS 


MARKET  RESEARCH  ANALYSTS 

SURVEY  RESEARCHERS  

POLITICAL  SCIENTISTS 


•1853  I  Agricultural  and  Food  Scientists. 
Agricultural  and  Food  Scientists. 


•1853 
•1853 

•1854 


Agricultural  and  Food  Scientists. 


Biological  Scientists. 


*1854  I  Biological  Scientists. 
*1854  1  Biological  Scientists. 


I 


•1854 

•1852 

•1852 

1855 
185 

1842 
1846 

1845 
•1849 

•1847 


•1912 
•1849 

1913 


•1912 

•1912 

1914 


Biologic:al  Scientists. 


Forestry  and  Conservation  Sci- 
entists 

Forestry  and  Conservation  Sci- 
entists 

Medical  Scientists. 

LIFE  SCIENTISTS. 

Astronomers. 

Atmosphenc  and  Space  Scientists. 

Chemists,  Except  Biochemists. 
Physical   Scientists.    Not   Elsewhere 
Classified. 

Geologists. 


•1847    Geologists. 

•1849     Physical    Scientists,    Not    Elsewhere 

Classified. 
1843     Physicists. 
•1849    Physical   Scientists,   Not   Elsewhere 

Classified. 


•1919    Social    Scientists,     Not    Elsewhere 
Classified 


Economists. 

Physical   Scientists,   Not   Elsewhere 

Classified. 
Histonans. 


Economists. 
Economists. 
Political  Scientists. 
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1997  SOC 


19-3031 

19-3032 

19-3039 
19-3041 
19-3042 

19-3099 


19-4000     LIFE,  physical,  AND  SO- 
CIAL SCIENCE  TECHNICIANS; 
19-4001  


19-4002 

19-4003 
19-4004 

19-4005 

19-^006 

19-4007 
19-^008 
19-4011 

19-4099 


Title 


1980  SOC 


Title 


CLINICAL,      COUNSELING,      AND 
SCHOOL  PSYCHOLOGISTS. 

INDUSTRIAL-ORGANIZATIONAL 
PSYCHOLOGISTS. 

PSYCHOLOGISTS,  ALL  OTHER   

SOCIOLOGISTS   

URBAN     AND     REGIONAL     PLAN- 
NERS. 

SOCIAL  SCIENTISTS  AND  RELAT- 
ED WORKERS,  ALL  OTHER. 


AGRICULTURAL        AND        FOOD 
SCIENCE  TECHNICIANS. 


BIOLOGICAL  TECHNICIANS 
CHEMICAL  TECHNICIANS  ... 


ENVIRONMENTAL 
TECHNICIANS. 


FORENSIC 
CIANS. 


SCIENCE 
SCIENCE      TECHNI- 


FOREST      AND      CONSERVATION 
TECHNICIANS. 

GEOLOGICAL    AND    PETROLEUM 

TECHNICIANS. 
NUCLEAFI  TECHNICIANS  


SOCIAL  SCIENCE  TECHNICIANS  ... 


LIFE     AND     PHYSICAL     SCIENCE 
TECHNICIANS,  ALL  OTHER. 


21-0000    HEALTH  OCCUPATIONS 


21-1000     HEALTH         DIAGNOSING 

AND  TREATING  PRACTITIONERS: 

21-1001  


21-1010    DENTISTS: 

21-1011  

21-1012  

21-1013  

21-1014  ; 


21-1019 


21-1021  

21-1022  - „ 

21-1023  ; 

21-1030    PHYSICIANS    AND    SUR- 
GEONS: 

21-1031 

21-1032  


21-1033 
21-1034 

21-1035 
21-1036 
21-1037 


CHIROPRACTORS 


DENTISTS,  GENERAL  

PROSTHODONTISTS _ 

ORTHODONTISTS  

ORAL  AND  MAXILLOFACIAL  SUR- 
GEONS. 

DENTISTS,  ALL  OTHER  SPECIAL- 
ISTS. 

DIETITIANS  AND  NUTRITIONISTS 

OPTOMETRISTS  

PHARMACISTS ^ 


ANESTHESIOLOGISTS  

FAMILY  AND  GENERAL  PRACTI- 
TIONERS. 

INTERNISTS,  GENERAL  

OBSTETRICIANS  AND  GYNE- 
COLOGISTS. 

PEDIATRICIANS,  GENERAL 

PSYCHIATRISTS  

SURGEONS  


•1915 

•1915 

•1915 

1916 

192 

•1919 


•382 

•382 

3831 
•389 

•389 

•382 

3833 
3832 
•389 

•389 


Psychologists. 
Psychologists. 

Psychologists. 

Scxjiologists. 

URBAN  AND  REGIONAL  PLAN- 
NERS. 

Social  Saentists.  Not  Elsewhere 
Classified. 


BIOLOGICAL  TECHNOLOGISTS 
AND  TECHNICIANS.  EXCEPT 
HEALTH. 

BIOLOGICAL  TECHNOLOGISTS 
AND  TECHNICIANS,  EXCEPT 
HEALTH 

Chemical  Technologists  and  Techni- 
ciflns 

SCIENCE  TECHNOLOGISTS  AND 
TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED 

SCIENCE  TECHNOLOGISTS  AND 
TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED. 

BIOLOGICAL  TECHNOLOGISTS 
AND  TECHNICIANS,  EXCEPT 
HEALTH. 

Petroleum  Technologists  and  Techni- 
aans. 

Nuclear  Technologists  and  Technt- 
CI  3ns 

SCIENCE  TECHNOLOGISTS  AND 
TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED. 

SCIENCE  TECHNOLOGISTS  AND 
TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED. 


•289 

HEALTH         DIAGNOSING         AND 
TREATING          PRACTITIONERS, 
NOT  ELSEWHERE  CLASSIFIED. 

•262 
•262 
•262 
•262 

DENTISTS. 
DENTISTS. 
DENTISTS. 
DENTISTS, 

•302 

281 
301 

DIETITIANS. 

OPTOMETRISTS. 

PHARMACISTS. 

•261 
•281 

PHYSICIANS. 
PHYSICIANS. 

•261 
•261 

PHYSICIANS. 
PHYSICIANS. 

•261 
•261 
•261 

PHYSICIANS. 
PHYSICIANS. 
PHYSICIANS. 
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1997  SOC 


Title 


1980  SOC 


Title 


21-1039  

21-1041  „. 

21-1042  

21-1043  

21-1050     THERAPISTS: 
21-1061  

21-1052  

21-1053  

21-1054  

21-1055  

21-1056  

21-1057  

21-1059  

21-1061  

21-1099  


21-2000     HEALTH                      TECH- 
NOLOGISTS AND  TECHNICIANS: 
21-2001   


21-2010     CLINICAL      LABORATORY 
TECHNOLOGISTS    AND    TECHNI- 
CIANS 
2 1 -201 1  „ 

21-2012  

21-2021   

21-2030     DIAGNOSTIC        IMAGING 
TECHNICIANS: 
21-2031 

21-2032  

21-2033  

21-2041  

21-2042 

21-2043  

21-2044  

21-2045  

2 1 -2046  

21-2047  

21-2048  

21-2051   


PHYSICIANS,  ALL  OTHER  SPE- 
CIALISTS. 

PHYSICIAN  ASSISTANTS 

PODIATRISTS „... 

REGISTERED  NURSES 

AUDIOLOGISTS 

OCCUPATIONAL  THERAPISTS  

PHYSICAL  THERAPISTS  

RADIATION  THERAPISTS  

RECREATIONAL  THERAPISTS 

RESPIRATORY  THERAPISTS  

SPEECH-LANGUAGE       PATHOLO- 
GISTS. 
THERAPISTS.  ALL  OTHER 

VETERINARIANS „ 

HEALTH  DIAGNOSING  AND 
TREATING  PRACTITIONERS, 

ALL  OTHER.  INCLUDING  ALTER- 
NATIVE HEALTH  CARE  PROVID- 
ERS. 


CARDIOVASCULAR  TECH- 

NOLOGISTS AND  TECHNICIANS. 


MEDICAL  AND  CLINICAL  LABORA- 
TORY TECHNICIANS. 

MEDICAL  AND  CLINICAL  LABORA- 
TORY TECHNOLOGISTS. 

DENTAL  HYGIENISTS  


MEDICAL 


DIAGNOSTIC 
SONOGRAPHERS. 

NUCLEAR  MEDICINE  TECH- 
NOLOGISTS. 

RADIOLOGIC  TECHNOLOGISTS 
AND  TECHNICIANS. 

DIETETIC  TECHNICIANS 

EMERGENCY  MEDICAL  TECHNI- 
CIANS AND  PARAMEDICS. 

LICENSED  PRACTICAL  AND  LI- 
CENSED VOCATIONAL  NURSES. 

MEDICAL  RECORDS  AND  HEALTH 
INFORMATION  TECHNICIANS. 

OPTICIANS,  DISPENSING 


PHARMACY  TECHNICIANS 


PSYCHIATRIC  TECHNICIANS 


RESPIRATORY  THERAPY  TECHNI- 
CIANS. 
SURGICAL  TECHNOLOGISTS  


•261 

304 

283 

29 

•3034 

3032 
3033 
•365 

•3039 

•3031 
•3034 

•3039 

27 
•289 


•369 


•362 

•362 

363 

•365 

•365 

•365 

•302 
•369 

366 

364 

•369 


•369 

•3031 
•369 


PHYSICIANS. 

PHYSICIAN'S  ASSISTANTS. 
PODIATRISTS. 
REGISTERED  NURSES. 


and 


Speech  Pathologists 

Audlologists. 

Occupational  Therapists. 

Physical  Therapists. 

RADIOLOGIC  TECHNOLOGISTS 
AND  TECHNICIANS. 

Therapists,  Not  Elsewhere  Classi- 
fied. 

Respiratory  Therapists. 

Speech  Pathologists  and 

Audiologists. 

Therapists,  Not  Elsewhere  Classi- 
fied. 

VETERINARIANS. 

HEALTH  DIAGNOSING  AND 
TREATING  PRACTITIONERS, 
NOT  ELSEWHERE  CLASSIFIED. 


HEALTH     TECHNOLOGISTS     AND 
TECHNICIANS,        NOT        ELSE- 
■  WHERE  CLASSIFIED. 


CLINICAL  LABORATORY  TECH- 
NOLOGISTS AND  TECHNICIANS. 

CLINICAL  LABORATORY  TECH- 
NOLOGISTS AND  TECHNICIANS. 

DENTAL  HYGIENISTS. 


RADIOLOGIC  TECHNOLOGISTS 
AND  TECHNICIANS. 

RADIOLOGIC  TECHNOLOGISTS 
AND  TECHNICIANS. 

RADIOLOGIC  TECHNOLOGISTS 
AND  TECHNICIANS. 

DIETITIANS 

HEALTH  TECHNOLOGISTS  AND 
TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED. 

LICENSED  PRACTICAL  NURSES. 

HEALTH  RECORD  TECH- 

NOLOGISTS AND  TECHNICIANS. 

HEALTH  TECHNOLOGISTS  AND 
TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED. 

HEALTH  TECHNOLOGISTS  AND 
TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED. 

HEALTH  TECHNOLOGISTS  AND 
TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED. 

Respiratory  Therapists. 

HEALTH  TECHNOLOGISTS  AND 
TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED, 
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1997  SOC 

Title 

1980  SOC 

Title 

21-2052  

VETERINARY       TECHNOLOGISTS 

•369 

HEALTH     TECHNOLOGISTS     AND 

AND  TECHNICIANS. 

TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED. 

21-2099  

HEALTH     TECHNOLOGISTS     AND 

•ocn 

HEALTH     TECHNOLOGISTS     AND 

TECHNICIANS,  ALL  OTHER. 

TECHNICIANS.  NOT  ELSE- 
WHERE CLASSIFIED. 

21-3000    HEALTH      SERVICE      AS- 

SISTANTS AND  ATTENDANTS: 

21-3001  

DENTAL  ASSISTANTS  

5232 

Dental  Assistants. 

21-3002  - 

HOME  HEALTH  AIDES  

•5233     Health  Aides,  Except  Nursing. 

21-3003       

MEDICAL  ASSISTANTS  

'5233     Health  Aides,  Except  Nursing 

21-3004  _ .'. 

NURSING      AIDES,      ORDERLIES, 

5236    Nursing    Aides,    Orderlies,    and    At- 

AND  ATTENDANTS. 

tendants. 

21-3010    OCCUPATIONAL       THER- 

APY ASSISTANTS  AND  AIDES: 

21-301 1  - 

OCCUPATIONAL  THERAPY  AIDES 

•5233     Health  Aides,  Except  Nursing. 

21-3012  

OCCUPATIONAL     THERAPY     AS- 

•5233    Health  Aides,  Except  Nursing. 

SISTANTS. 

21-3021  

PHARMACY  AIDES  

•5233 
•5233 

Health  Aides.  Except  Nursing. 

21-3022  

phlebotomists 

Health  Aides,  Except  Nursing. 

21-3030     PHYSICAL  THERAPY  AS- 

SISTANTS AND  AIDES: 

21-3031                                       .    . 

PHYSICAL  THERAPY  AIDES 

•5233 

Health  Aides.  Except  Nursing. 

21-3032  „ 

PHYSICAL  THERAPY  ASSISTANTS 

•5233 

Health  Aides.  Except  Nursing. 

21-3041  ....„ 

PSYCHIATRIC  AIDES   

•5233 

Health  Aides.  Except  Nursing 

21-3099  

HEALTH  SERVICE  ASSISTANTS 
AND  ATTENDANTS,  ALL  OTHER. 

523 

HEALTH  SERVICE  OCCUPATIONS, 

21^000    OTHER     HEALTH-RELAT- 

ED WORKERS: 

21-4001    

ATHLETIC  TRAINERS  

•34 

ATHLETES  AND  RELATED  »WORK- 

ERS, 

21-4002  

HEALTH  SERVICE  COORDINA- 
TORS. 

♦369 

WEALTH     TECHNOLOGISTS     AND 

TECHNICIANS,        NOT        EL'^'E- 

WHERE  CLASSIFIED, 

21-4003  

MEDICAL  EQUIPMENT  PREPAR- 
ERS. 

♦5233 

Health  Aides,  Except  Nursing. 

21^010    OCCUPATIONAL   HEALTH 

• 

AND   SAFETY   SPECIALISTS  AND 

TECHNICIANS: 

21-401 1  

OCCUPATIONAL      HEALTH      AND 

•369 

HEALTH     TECHNOLOGISTS     AND 

SAFETY  SPECIALISTS. 

TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED. 

21^012  

OCCUPATIONAL      HEALTH      AND 

•369 

HEALTH     TECHNOLOGISTS     AND 

SAFETY  TECHNICIANS. 

TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED. 

21-4021  

ORTHOTISTS                               AND 

•369 

HEALTH     TECHNOLOGISTS     AND 

PROSTHETISTS. 

TECHNICIANS,  NOT  ELSE- 
WHERE CLASSIFIED 

21-4999  

HEALTH-RELATED  WORKERS, 
ALL  OTHER. 

•289 

HEALTH         DIAGNOSING         AND 

TREATING          PRACTITIONERS, 

NOT  ELSEWHERE  CLASSIFIED 

23-0000    COMMUNITY  AND  SOCIAL  SERVICES  OCCUPATIONS 

23-1000     PSYCHOSOCIAL.       COM- 

MUNITY,       AND        BEHAVIORAL 

WORKERS: 

- 

23-1010    COUNSELORS,      EXCEPT 

- 

EDUCATIONAL,         VOCATIONAL. 

AND  SCHOOL: 

23-101 1  

ALCOHOL  AND  SUBSTANCE 
ABUSE  COUNSELORS. 

'2ax> 

Social  Workers. 

23-1012  

MARRIAGE  AND  FAMILY  COUN- 
SELORS AND  THERAPISTS. 

♦203? 

Social  Workers. 

23-1 01 3 

MENTAL  HEALTH  COUNSELORS  .. 
REHABILITATION  COUNSELORS  „. 

•2032     Social  Won<ers. 

23-1 01 4 

•2032  i  Social  Wonders. 

23-1 01 9 ~ 

COUNSELORS,  EXCEPT  EDU- 
CATIONAL, VOCATIONAL.  AND 
SCHOOL,  ALL  OTHER. 

•2032 

Social  Workers. 
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23-1020    SOCIAL  WORKERS: 

23-1 021  

23-1 022  „ 

23-1 023  .„ 

23-1029  

CHILD,  FAMILY,  AND  SCHOOL  SO- 
CIAL WORKERS. 

MEDICAL  AND  PUBLIC  HEALTH 
SOCIAL  WORKERS. 

MENTAL  HEALTH  AND  SUB- 
STANCE ABUSE  SOCIAL  WORK- 
ERS 

SOCIAL  WORKERS,  ALL  OTHER  ... 

PROBATION  OFFICERS  AND  COR- 
RECTIONAL TREATMENT  SPE- 
CIALISTS. 

RECREATION  WORKERS 

•2032 
•2032 
•2a32 

•2032 

•2032 

2033 
•2a32 

2042 
.      *2049 

•2049 

Social  Workers. 
Social  Workers. 
Social  Workers. 

Social  Workers. 

Social  Workers. 

Recreation  Workers. 
Social  Workers. 

Clergy 

Religious   Workers,    Not   Elsewhere 

Classified. 
Religious   Workers,    Not   Elsewhere 

Classified. 

23-1030    OTHER  COMMUNITY  AND 
SOCIAL  SERVICE  WORKERS 
23-1 031  

23-1 032 

23-1 033 

23-2000     RELIGIOUS  WORKERS: 

23-2001   

23-2002  

23-2099  

SOCIAL    AND    HUMAN    SERVICE 
ASSISTANTS. 

CLERGY  

DIRECTORS,  RELIGIOUS  ACTIVI- 
TIES AND  EDUCATION. 

RELIGIOUS  WORKERS,  ALL 
OTHER. 

25-0000    LEGAL  OCCUPATIONS 


25-1000     LEGAL  OCCUPATIONS: 
25-1001  


25-1002 


25-1010  COMPLIANCE  OFFICERS 
AND  ENFORCEMENT  INSPEC- 
TORS: 


25-1011 
25-1012 
25-1013 

25-1014 
25-1019 

25-1021 
25-1022 
25-1023 
25-1024 

25-1025 

25-1999 


ADJUDICATORS,  HEARINGS  OFFI- 
CERS, AND  JUDICIAL  REVIEW- 
ERS. 

ARBITRATORS,  MEDIATORS.  AND 

CONCILIATORS. 


CONSTRUCTION    AND    BUILDING 

INSPECTORS. 
FINANCIAL  EXAMINERS  

SAFETY  AND  HEALTH  INSPEC- 
TORS AND  COMPLIANCE  OFFI- 
CERS. EXCEPT  CONSTRUC- 
TION. 

TAX  EXAMINERS,  COLLECTORS. 
AND  REVENUE  AGENTS. 

COMPLIANCE  OFFICERS  AND  EN- 
FORCEMENT INSPECTORS,  ALL 
OTHER. 

JUDGES  AND  MAGISTRATES  

LAW  CLERKS  ._ 

LAWYERS  

PARALEGALS  AND  LEGAL  AS- 
SISTANTS. 

TITLE  EXAMINERS,  ABSTRAC- 
TORS, AND  SEARCHERS. 

LEGAL  WORKERS,  ALL  OTHER  


JUDGES. 

LAWYERS. 

I 
Construction  Inspectors. 

Inspectors  and  Compliance  Officers, 

except  Construction. 
Inspectors  and  Compliance  Officers, 

except  Construction. 

Inspectors  and  Compliar)ce  Offrcers, 

except  Construction. 
Inspectors  and  Compliance  Officers, 

except  Construction. 

JUDGES. 

LEGAL  TECHNICIANS. 

LAWYERS. 

LEGAL  TECHNICIANS. 

LEGAL  TECHNICIANS. 

LAWYERS  AND  JUDGES. 


27-0000    EDUCATION.  TRAINING,  AND  UBRARY  OCCUPATIONS 


27-1000    TEACHERS.        PRIMARY. 
SECONDARY.  AND  SPECIAL  EDU- 
CATION; 
27- 1 001  


27-1002 
27-1003 


TEACHERS.  PRESCHOOL  

TEACHERS.  KINDERGARTEN  

TEACHERS,  ELEMENTARY 

SCHOOL 


•231 
•231 
•232 


PREKINDERGARTEN  AND  KIN- 
DERGARTEN TEACHERS. 

PREKINDERGARTEN  AND  KIN- 
DERGARTEN TEACHERS. 

ELEMENTARY  SCHOOL  TEACH- 
ERS. 
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27-1 004  

TEACHERS,  MIDDLE  SCHOOL 

•232 

ELEMENTARY  SCHOOL  TEACH- 
ERS. 

27-1 005  

TEACHERS.                 SECONDARY 

233 

SECONDARY     SCHOOL     TEACH- 

SCHOOL. 

ERS 

27-1006  

SPECIAL  EDUCATION  TEACHERS 

235 

TEACHERS;  SPECIAL  EDU- 
CATION. 

27-2000    teachers.              POST- 

SECONDARY: 

27-2001  

BUSINESS      TEACHERS,      POST- 

2233 

Business,  Commerce  and  Marketing 

SECONDARY. 

Teachers. 

27-2010    MATH    AND    COMPUTER  ; 

TEACHERS,  POSTSECONDARY: 

27-201 1  

COMPUTER  SCIENCE  TEACHERS, 

9r>fK 

Computer  Science  Teachers. 

POSTSECONDARY 

• 

•2249 

Teachers;  Postsecondary.  Not  Else- 
where Classified 

27-201 2 -... 

MATHEMATICAL  SCIENCE  TEACH- 
ERS, POSTSECONDARY. 

7??7 

Mathematical  Sciences  Teachers. 

27-2020     ENGINEERING    AND    AR- 

CHITECTURE TEACHERS,   POST- 

SECONDARY: 

27-2021 

ARCHITECTURE            TEACHERS. 

'2249 

Teachers.  Postsecondary.  Not  Else- 

POSTSECONDARY. 

where  Classified 

27-2022 _ 

ENGINEERING  TEACHERS,  POST- 
SECONDARY. 

2226 

Engineering  Teachers 

27-2030     LIFE    SCIENCES    TEACH- 

ERS, POSTSECONDARY: 

27-2031  „ „ 

AGRICULTURAL  SCIENCES 
TEACHERS,  POSTSECONDARY. 

2234 

Aghculture  Teachers. 

27-2032 _ 

BIOLOGICAL  SCIENCE  TEACHERS 

2213  ]  Biological  Sciences  Teachers. 

27-2033  . - 

FORESTRY  AND  CONSERVATION 

•2249 

Teachers;  Postsecor>dary,  Not  Else- 

SCIENCE     TEACHERS,      POST- 

where  Classified. 

SECONDARY. 

27-2040    PHYSICAL          SCIENCES 

TEACHERS,  POSTSECONDARY: 

27-2041  

ATMOSPHERIC,   EARTH,   MARINE, 

2212 

Atmosphenc,     Earth,     Marine,     and 

AND  SPACE  SCIENCES  TEACH- 

Space Sciences  Teachers. 

ERS. 

27-2042  _ 

CHEMISTRY  TEACHERS,  POST- 
SECONDARY. 

2214 

Chemistry  Teachers. 

27-2043  

ENVIRONMENTAL              SCIENCE 

•2216 

Natural     Sciences     Teachers,     Not 

TEACHERS,  POSTSECONDARY. 

Elsewhere  Classified 

27-2050     SOCIAL               SCIENCES 

TEACHERS,  POSTSECONDARY: 

27-2051  

ANTHROPOLOGY  AND  ARCHEOL- 
OGY TEACHERS,  POST- 
SECONDARY. 

•2224 

Sociology  Teachers. 

27-2052  _ 

AREA,    ETHNIC,    AND    CULTURAL 

•2225 

Soaa)  Sciences  Teachers,  Not  Else- 

STUDIES    TEACHERS,      POST- 

where  Classified 

SECONDARY. 

27-2053  

ECONOMICS  TEACHERS,  POST- 
SECONDARY. 

2218 

Economics  Teachers. 

27-2054 _ 

GEOGRAPHY   TEACHERS,    POST- 

•2225 

Social  Sciences  Teachers,  Not  Else- 

SECONDARY. 

where  Classified. 

27-2055  

PHYSICS  TEACHERS,  POST- 
SECONDARY. 

2215 

Physics  Teachers. 

27-2056  

POLITICAL  SCIENCE  TEACHERS. 
POSTSECONDARY 

2223 

Political  Science  Teachers. 

27-2057 „ „ 

PSYCHOLOGY  TEACHERS,  POST- 
SECONDARY. 

2217 

Psychology  Teachers. 

27-2058 „ 

SOCIOLOGY  TEACHERS.  POST- 
SECONDARY. 

•2224 

Sociology  Teachers. 

27-2059  

SOCIAL     SCIENCES     TEACHERS. 

•2225 

Social  Sciences  Teachers,  Not  Else- 

POSTSECONDARY, ALL  OTHER. 

where  Classified. 

27-2060     HEALTH           TEACHERS. 

POSTSECONDARY: 

27-2061  „... 

HEALTH      SPECIALTIES      TEACH- 

2231 

Medical  Science  Teachers. 

ERS,  POSTSECONDARY. 

- 
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27-2062  

NURSING      INSTRUCTORS      AND 
TEACHERS.  POSTSECONDARY. 

2232 

Health    Specialties    Teachers,    Not 

Elsewhere  Classified. 

27-2070     EDUCATION       AND       LI- 

BRARY     SCIENCE      TEACHERS. 

POSTSECONDARY: 

27-2071  

EDUCATION     TEACHERS,     POST- 
SECONDARY. 

2237 

Education  Teachers. 

27-2072  

LIBRARY     SCIENCE     TEACHERS, 

•2249 

Teachers;  Postsecondary,  Not  Else- 

POSTSECONDARY. 

where  Classified. 

27-2080     LAW,  CRIMINAL  JUSTICE. 

AND   SOCIAL   SERVICES  TEACH- 

. 

ERS,  POSTSECONDARY: 

27-2081   

CRIMINAL  JUSTICE  AND  LAW  EN- 
FORCEMENT            TEACHERS. 

•2249 

Teachers;  Postsecondary,  Not  Else- 

where Classified. 

POSTSECONDARY. 

27-2082  

LAW   TEACHERS,    POSTSECOND- 
ARY. 

2243 

Law  Teachers. 

27-2083  

SOCIAL  WORK  TEACHERS,  POST- 
SECONDARY. 

2244 

Social  Work  Teachers. 

27-2090    ARTS.            COMMUNICA- 

TIONS, AND  HUMANITIES  TEACH- 

ERS, POSTSECONDARY: 

27-209:  

ART,  DRAMA,  AND  MUSIC  TEACH- 
ERS, POSTSECONDARY. 

2235 

Art,  Drama,  and  Music  Teachers. 

27-2092 

COMMUNICATIONS       TEACHERS, 

•2249    Teachers;  Postsecondary,  Not  Else- 

POSTSECONDARY. 

where  Classified. 

27-2093  

ENGLISH     LANGUAGE    AND    LIT- 
ERATURE    TEACHERS.     POST- 
SECONDARY. 

2238  j  English  Teachers. 

1 

27-2094  

FOREIGN    LANGUAGE    AND    LIT- 
ERATURE    TEACHERS.     POST- 
SECONDARY. 

2242  ■  Foreign  Language  Teachers. 

27-2095  

HISTORY       TEACHERS,       POST- 
SECONDARY. 

2222  j  History  Teachers. 

27-2096  

PHILOSOPHY       AND       RELIGION 
TEACHERS,  POSTSECONDARY. 

2245 

Theology  Teachers. 

•2249 

Teachers;  Postsecondary,  Not  Else- 
where Classified. 

27-2100    OTHER       POSTSECOND- 

ARY TEACHERS: 

27-21 01  „ 

GRADUATE  ASSISTANTS.  TEACH- 

*2249   Teachers;  Postsecondary,  Not  Else- 

ING 

where  Classified. 

27-21 02  

HOME  ECONOMICS  TEACHERS. 
POSTSECONDARY 

2247 

Home  Economics  Teachers. 

27-21 03  

RECREATION      AND      FITNESS 
STUDIES      TEACHERS.      POST- 

•2236     Phvsiral  Frlunatinn  TRanhfirs 

SECONDARY 

27-21 09  

POSTSECONDARY    TEACHERS, 
ALL  OTHER 

•2216 

Natural     Sciences    Teachers,     Not 

Elsewhere  Classified. 

*2249    Teachers;  Postsecondary,  Not  Else- 

where Classified. 

27-3000    OTHER    TEACHERS    AND 

INSTRUCTORS. 

■ 

27-3001  

UTERACY,        REMEDIAL        EDU- 

•239 '  ADULT   EDUCATION   AND   OTHER 

' 

CATION.   AND   GED  TEACHERS 

TEACHERS,    NOT    ELSEWHERE 

AND  INSTRUCTORS. 

CLASSIFIED. 

27-3002  

SELF-ENRICHMENT      EDUCATION 

•239 

ADULT   EDUCATION   AND   OTHER 

TEACHERS. 

1      TEACHERS,    NOT    ELSEWHERE 
CLASSIFIED. 

27-3003  

VOCATIONAL     EDUCATION     AND 
TRAINING   TEACHERS   AND   IN- 
STRUCTORS. 

2246 

Trade  and  Industnal  Teachers. 

27-3099  

TEACHERS    AND    INSTRUCTORS. 

•239  '  ADULT   EDUCATION   AND   OTHER 

ALL  OTHER. 

TEACHERS,  NOT  ELSEWHERE 
CLASSIFIED. 

27--100G  

UBRARIANS.     CURATORS,     AND 
ARCHIVISTS. 

27-4010     ARCHIVISTS,  CURATORS, 

AND  MUSEUM  TECHNICIANS: 
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27-401 1  „ 

ARCHIVISTS  

•252  '  ARCHIVISTS  AND  CURATORS. 

27-401 2  

CURATORS   

•252     ARCHIVISTS  AND  CURATORS. 

27-401 3  

MUSEUM  TECHNICIANS  AND 
CONSERVATORS. 

•252 

ARCHIVISTS  AND  CURATORS. 

27-4021  

LIBRARIANS  

251 

LIBRARIANS 

27-4022  

LIBRARY  TECHNICIANS  AND  AS- 
SISTANTS. 

4694 

Ubrary  Clerks. 

27-5000     OTHER  EDUCATION  AND 

TRAINING  SPECIALISTS: 

27-5001  

AUDIO-VISUAL          COLLECTIONS 

•329 

WRITERS,   ARTISTS,   AND  RELAT- 

SPECIALISTS. 

ED  WORKERS.  NOT  ELSE- 
WHERE CLASSIFIED 

27-5002  

EDUCATIONAL,          VOCATIONAL 

•24 

VOCATIONAL  AND  EDUCATIONAL 

AND        SCHOOL        GUIDANCE 

COUNSELORS 

COUNSELORS. 

27-6003  

FARM  AND  HOME  MANAGEMENT 

*      *239 

ADULT   EDUCATION   AND  OTHER 

ADVISORS. 

TEACHERS.    NOT    ELSEWHERE 

CLASSIFIED, 

27-5004  

INSTRUCTIONAL  COORDINATORS 

236 

INSTRUCTIONAL            COORDINA- 

TORS. 

27-5005 „„ 

SPORTS    AND    PHYSICAL    TRAIN- 

•2236 ,  Physical  Education  Teachers. 

ING          INSTRUCTORS         AND 

• 

COACHES. 

•34 

ATHLETES  AND  RELATED  WORK- 
ERS. 

27-5006 

TEACHER  AIDES                

4795 

Teacher  Aides 

29-0000    ARTS,  DESIGN,  ENTERTAINMENT,  MEDIA,  AND  SPORTS  OCCUPATIONS 


29-1000     ARTS    AND    ENTERTAIN- 
MENT WORKERS: 

29-1010    ARTISTS    AND    RELATED 
WORKERS, 
29- 1 0 1 1  


29-1012 


29-1013 


29-1014 


29-1019 


29-1020     ATHLETES,        COACHES. 
UMPIRES,  AND  RELATED  WORK- 
ERS: 
29-1021  


29-1022 
29-1023 


29-1030     PERFORMERS    AND    EN- 
TERTAINERS: 

29-1 031  „... 

29-1 032  ..„ 


29-1033 

29-1034 
29-1035 
29-1039 


ART  DIRECTORS 


CRAFT  ARTISTS  .. 


FINE  ARTISTS,  INCLUDING  PAINT- 
ERS, SCULPTORS,  AND  ILLUS- 
TRATORS. 

MULTI-MEDIA  ARTISTS  AND  ANI- 
MATORS. 

ARTISTS  AND  RELATED  WORK- 
ERS, ALL  OTHER. 


ATHLETES    AND    SPORTS    COM- 
PETITORS. 
COACHES  AND  SCOUTS  

UMPIRES,         REFEREES,         AND 
OTHER  SPORTS  OFFICIALS. 


ACTORS „ 

DANCERS  AND 

CHOREOGRAPHERS. 

MUSIC  DIRECTORS  AND  COM- 
POSERS. 

MUSICIANS  AND  SINGERS  

PRODUCERS  AND  DIRECTORS  .... 

PERFORMERS  AND  ENTERTAIN- 
ERS, ALL  OTHER. 


•325 
•325 
•325 
•325 
•329 


•34 
•34 
•34 


•324 
327 

•323 

•323 

•324 

328 


PAINTERS.  SCULPTORS.  CRAFT- 
ARTISTS  AND  ARTIST- 
PRINTMAKERS 

PAINTERS.  SCULPTORS.  CRAFT- 
ARTISTS  AND  ARTIST- 
PRINTMAKERS. 

PAINTERS,  SCULPTORS  CRAFT- 
ARTISTS  AND  ARTiST- 
PRINTMAKERS. 

PAINTERS,  SCULPTORS,  CRAFT- 
ARTISTS  AND  ARTIST- 
PRINTMAKERS 

WRITERS  ARTISTS,  AND  RELAT- 
ED WORKERS;  NOT  ELSE- 
WHERE Classified. 


ATHLETES  AND  RELATED  WORK- 
ERS. 

ATHLETES  AND  RELATED  WORK- 
ERS 

ATHLETES  AND  RELATED  WORK- 
ERS. 


ACTORS  AND  DIRECTORS. 
DANCERS. 

MUSICIANS  AND  COMPOSERS, 

MUSICIANS  AND  COMPOSERS 
ACTORS  AND  DIRECTORS. 
PERFORMERS,  NOT  ELSEWHERE 
CLASSIFIED. 
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29-2000     communications     AND 

MEDIA  WORKERS: 

29-200 1   

ANNOUNCERS  „ 

333 

RADIO    TELEVISION  AND  OTHER 
ANNOUNCERS. 

29-2002  

BROADCAST  NEWS  ANALYSTS  .... 

•3313 

Reporters. 

29-2003    

BROADCAST  TECHNICIANS 

•393 

RADIO     AND     RELATED     OPERA- 

TORS. 

29-2004  

CAMERA      OPERATORS,      TELE- 
VISION,   VIDEO.    AND    MOTION 
PICTURE. 

•326 

PHOTOGRAPHERS. 

29-2005  

EDITORS 

3312 

Editors. 

29-2006    

FILM  AND  VIDEO  EDITORS  

•326 

PHOTOGRAPHERS. 

29-2007  

INTERPRETERS      AND       TRANS- 

•399 

TECHNICIANS,    NOT   ELSEWHERE 

LATORS.               "^ 

CLASSIFIED. 

29-2008  

MOTION    PICTURE    PROJECTION- 

•7479 

Miscellaneous  Machine  Setup  Oper- 

ISTS. 

ators. 

29-201 1  

PHOTOGRAPHERS 

PUBLIC  RELATIONS  SPECIALISTS 

•326 
332 

PHOTOGRAPHERS. 

29-201 2  

PUBLIC  RELATIONS  SPECIALISTS 

AND  PUBLICITY  WRITERS. 

29-2013  

RADIO  OPERATORS  

•393 

RADIO     AND     RELATED     OPERA- 

TORS. 

29-2014  

REPORTERS  AND  CORRESPOND- 
ENTS. 

•3313 

Reporters. 

29-2015  

SOUND    ENGINEERING    TECHNI- 

•399 

TECHNICIANS,    NOT   ELSEWHERE 

CIANS. 

CLASSIFIED. 

29-2020    WRITERS: 

29-2021    

TECHNICAL  WRITERS  

398 
321 

TECHNICAL  WRITERS. 

29-2022     

WRITERS  AND  AUTHORS  

AUTHORS. 

29-2099  

COMMUNICATIONS     AND     MEDIA 

WORKERS.  ALL  OTHER. 

29-3000    DESIGNERS: 

29-3001  

COMMERCIAL    AND     INDUSTRIAL 
DESIGNERS. 

•322 

DESIGNERS. 

29-3002     

FASHION  DESIGNERS  

•322 

•322 
•322 
•322 
•322 
•322 

DESIGNERS. 

29-3003  

FLORAL  DESIGNERS  

DESIGNERS. 

29-3004 

GRAPHIC  DESIGNERS 

DESIGNERS. 

29-3005     

INTERIOR  DESIGNERS  

DESIGNERS. 

29-3006    

LANDSCAPE  ARCHITECTS 

DPSIGNERS. 

29-3007  „ 

MERCHANDISE  DISPLAYERS  AND 

DESIGNERS. 

WINDOW  TRIMMERS. 

29-3008  

SET  AND  EXHIBIT  DESIGNERS  

•322 

DESIGNERS. 

29-3099  

DESIGNERS  ALL  OTHER  

•322 

DESIGNERS. 

31-0000    SALES  CX^CUPATIONS 


31-1000    SALES  SUPERVISORS: 

31-1001  

FIRST-LINE     SUPERVISORS/MAN- 
AGERS    OF     RETAIL     STORE 

403 

SUPERVISORS;    SALES    OCCUPA- 

TIONS, RETAIL. 

WORKERS. 

31-1002  

FIRST-LINE      SUPERVISORS/MAN- 
AGERS OF  NON-RETAIL  SALES 

401 

SUPERVISORS;    SALES   OCCUPA- 

TIONS.   INSURANCE,    REAL   ES- 

WORKERS. 

TATE.  AND  BUSINESS  SERV- 
ICES. 

402 

SUPERVISORS;  SALES  OCCUPA- 
TIONS, COMMODITIES  EXCEPT 
RETAIL. 

31-2000     SALES  WORKERS: 

31-2001  

CASHIERS  

4364 

Cashiers. 

3 1 -2002  

COUNTER  AND  RENTAL  CLERKS 

4363 

Counter  Clerks. 

31-2003  

DEMONSTRATORS     AND     PROD- 

•445 

DEMONSTRATORS,   PROMOTERS, 

UCT  PROMOTERS. 

AND  MODELS. 

31-2004  

DOOR-TO-DOOR    SALES    WORK- 
ERS. NEWS  AND  STREET  VEN- 
DORS,   AND    OTHER    RELATED 
WORKERS. 

4365 

News  Vendors. 

•4366 

Street  Vendors,  Door-to-door  Sales 
Workers,  and  Related  Occupa- 
tions. 
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31-2005  

31-2006  

31-2010     REAL     ESTATE    AGENTS 
AND  BROKERS; 

31-201 1  

31-2012  

31-2021 


31-2022  

31-2030     SALES         REPRESENTA- 
TIVES, SERVICES: 
31 -2031  

31-2032  

31-2033 

31-2034  _ 

31-2039  _ 


31-2040     SALES         REPRESENTA- 
TIVES, WHOLESALE  AND  MANU- 
FACTURING: 
3 1 -2041  


31-2042 


MODELS  

PARTS  SALESPERSONS  

REAL  ESTATE  BROKERS  

REAL  ESTATE  SALES  AGENTS 
RETAIL  SALESPERSONS  


SALES  ENGINEERS 

ADVERTISING  SALES  AGENTS  

INSURANCE  SALES  AGENTS 

SECURITIES,  COMMODITIES,  AND 

FINANCIAL     SERVICES     SALES 

AGENTS. 
TRAVEL  AGENTS 

SALES  REPRESENTATIVES  AND 
SALESPERSONS,  SERVICES, 
ALL  OTHER. 


SALES  REPRESENTATIVES. 

WHOLESALE  AND  MANUFAC- 
TURING, TECHNICAL  AND  SCI- 
ENTIFIC PRODUCTS. 


•445 
4367 

•4123 

•4123 
4342 

4343 

4344 

4345 
4346 

4347 

4348 

4351 
4352 


4353 
4354 

4356 

4362 
421 


4153 

4122 
4124 


4369 
4152 


SALES  REPRESENTATIVES. 

WHOLESALE  AND  MANUFAC- 
TURING, EXCEPT  TECHNICAL 
AND  SCIENTIFIC  PRODUCTS. 


4232 

4233 

4234 
4235 

4236 

4237 
4239 
4242 


DEMONSTqATORS, 

AND  MODELS- 
Salespersons,  Parts. 


PROMOTERS. 


Real  Estate  Sales  Occupations 

Real  Estate  Sales  Occupations 

Salespersons,  Motor  Vehicles  Mo- 
bile Homes,  and  Supplies 

Salespersons,  Musical  instruments 
and  Supplies 

Salespersons,  Boats  and  Manne 
Equipment  and  Supplies. 

Salespersons;  Sporting  Goods 

Salespersons,  Garments  and  Tertiie 
Products 

Salespersons;  Books  Stamps. 
Coins,  and  Stationery. 

Salespersons.  Furniture  and  Home 
Furnishings 

Salespersons,  Shoes 

Salespersons,  Radio.  Television. 
High  Fidelity,  and  Household  Ap- 
pliances 

Salespersons,  Hardware 

Salespersons  Cosmetics,  Toiletnes, 
and  Allied  Products. 

Salespersons;  Jewelry  and  Related 
Products 

Sales  Clerks. 

SALES  ENGINEERS. 


Advertising  and  Related  Sales  Occu- 
pations. 
Insurance  Sales  Occupations. 

Secunties  and  Financial  Sen/ices 
Sales  Occupations 

Sales  Occupations;  Services  Not 
Elsewhere  Classified, 

Business  Service  Except  Advertis- 
ing, Sales  Occupations 


Technical  Sales  Workers,  Aircraft. 


Technical  Sales  Workers  Agncui- 
tural  Equipment  and  Supplies. 

Technical  Sales  Workers,  Electronic 
Equipment, 

Technical  Sales  Workers,  industnai 
Machinery.  Equipment,  and  Sup- 
plies. 

Technical  Sales  Workers  Medical 
and  Dental  Equipment  and  Sup- 
plies 

Technical  Saies  Workers:  Chemicals 
and  Chemica'  Products. 

Technical  Sales  Wort<ers,  Not  Else- 
where Classified 

Sales  Representatives,  Commercial 
ana  Inoustnai  Equipment  and  Sup- 
plies. 
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4243 

Sales  Representatives,  Garments 
and  Related  Textile  Products. 

4244 

Sales  Representatives,  Motor  Vehi- 
cles and  Supplies. 

4245 

Sales  Representatives;  Pulp,  Paper, 
and  Paper  Products. 

4246 

Sales  Representatives;  Farm  Prod- 
ucts and  Livestock. 

31-2051  .„ 

telemarketers 

•4366 

Street  Vendors,  Door-to-door  Sales 
Workers,  and  Related  Occupa- 
tions. 

31-2999  

sales  workers,  all  other 

4249 

Sales  Representatives;  Not  Else- 
where Classified. 

4359 

Salespersons;  Not  Elsewhere  Classi- 
fied. 

446 

SHOPPERS. 

447 

AUCTIONEERS. 

449 

SALES  OCCUPATIONS;  OTHER. 
NOT  ELSEWHERE  CLASSIFIED. 

33-0000    OFRCE  AND  ADMINISTRATION  OCCUPATIONS 

33-1000     SUPERVISORS,       CLERI- 

. 

CAL  AND  ADMINISTRATIVE  SUP- 

PORT: 

33-1 001  

FIRST-LINE     SUPERVISORS/MAN- 
AGERS OF  CLERICAL  AND  AD- 

4511 

Supervisors;  General  Office  Occupa- 

tions. 

MINISTRATIVE               SUPPORT 

WORKERS. 

4512 

Supervisors;  Computer  and  Periph- 
eral Equipment  Operators. 

4513 

Supervisors;  Secretaries,  Stenog- 
raphers and  Typists. 

4514 

Supervisors;  Information  ClerVs. 

4516 

Supervisors;  Correspondence  Clerks 
and  Order  Clerks. 

4519 

Supervisors;  Record  Clerks. 

4521 

Supervisors;  Financial  Record  Proc- 
essing Occupations. 

45?? 

Supervisors;  Duplicating,  Mail  and 
Other  Office  Machine  Operators. 

4523 

Chief  Communications  Operators. 

4524 

Supervisors;  Mail  and  Message  Dis- 

tribution Clerks. 

4525 

Supervisors;  Material  Recording, 
Scheduling,  and  Distributing 
Clerks. 

4529 

Supervisors;  Miscellaneous  Adminis- 
trative Support  Occupations. 

33-2000    ADJUSTERS,    INVESTIGA- 

TORS  AND  COLLECTORS: 

33-2001   

BILL     AND    ACCOUNT     COLLEC- 
TORS. 

4786 

Bill  and  Account  Collectors. 

33-2010     CLAIMS  EXAMINERS  AND 

INSURANCE  APPRAISERS; 

33-201 1  

CLAIMS   EXAMINERS,    PROPERTY 

4528 

Supervisors;  Adiusters,  Investigators, 

AND  CASUALTY  INSURANCE. 

and  Collectors. 

•4782 

Insurance  Adjusters,  Examiners,  and 
Investigators. 

33-201 2  

INSURANCE   APPRAISERS,    AUTO 

•4782 

Insurance  Adjusters,  Examiners,  and 

DAMAGE, 

Investigators. 

33-2021  

INSURANCE  CLAIMS  AND  POLICY 

•4782 

Insurance  Adjusters,  Examiners,  and 

PROCESSING  CLERKS. 

Investigators. 

33-3000     COMMUNICATIONS 

EQUIPMENT  OPERATORS: 

33-3001   

SWITCHBOARD  OPERATORS.   IN- 

•4732 

Telephone  Operators. 

CLUDING  ANSWERING  SERVICE. 

33-3002  

TELEPHONE  OPERATORS  

•4732 

Telephone  Operators. 
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33-3099 


33-4000    FINANCIAL  CLERKS: 
33-4001  


33-4002 

33-4003 

33-4004 
33^005 


33-5000     INFORMATION 
record  CLERKS: 
33-5001  


AND 


33-5002 
33-5003 

3^-5004 

33-5005 

33-5006 

33-5007 
33-5008 

33-5011 

33-5012 

33-5013 

33-5014 

33-5015 
33-5016 

33-5099 


33-6000     KEYBOARD 
WORKERS: 
33-6001  


ENTRY 


33-6002 
33-6003 


33-7000     MATERIAL     RECORDING, 
SCHEDULING,          DISPATCHING, 
AND  DISTRIBUTING  WORKERS; 
33-7001  


33-7002 

33-7003 
33-7004 

33-7005 


Title 


COMMUNICATIONS      EQUIPMENT 
OPERATORS,  ALL  OTHER. 

BILLING    AND    POSTING    CLERKS 
AND  MACHINE  OPERATORS. 


BOOKKEEPING,  ACCOUNTING, 
AND  AUDITING  CLERKS. 

PAYROLL  AND  TIMEKEEPING 
CLERKS. 

PROCUREMENT  CLERKS  

TELLERS  AND  CUSTOMER  SERV- 
ICE REPRESENTATIVES.  FINAN- 
CIAL INSTITUTIONS. 


BROKERAGE  CLERKS 


CORRESPONDENCE  CLERKS  

COURT,  MUNICIPAL,  AND  LI- 
CENSE CLERKS. 

CREDIT  AUTHORIZERS,  CHECK- 
ERS, AND  CLERKS. 

CUSTOMER  SERVICE  REP- 
RESENTATIVES, EXCEPT 
SALES  AND  FINANCIAL. 

ELIGIBILITY  INTERVIEWERS,  GOV- 
ERNMENT PROGRAMS. 

FILE  CLERKS  

HOTEL  MOTEL.  AND  RESORT 
DESK  CLERKS. 

INTERVIEWERS,  EXCEPT  ELIGI- 
BILITY AND  PERSONNEL. 

LOAN  INTERVIEWERS  AND 
CLERKS. 

ORDER  CLERKS  

PERSONNEL  ASSISTANTS,  EX- 
CEPT PAYROLL  AND 
TIMEKEEPING. 

RECEPTIONISTS  AND  INFORMA- 
TION CLERKS. 

RESERVATION  AND  TRANSPOR- 
TATION TICKET  AGENTS  AND 
TRAVEL  CLERKS. 

INFORMATION  AND  RECORD 
CLERKS,  ALL  OTHER. 


COURT  REPORTERS,  MEDICAL 
TRANSCRIPTIONISTS,  AND  STE- 
NOGRAPHERS. 

DATA  ENTRY  KEYERS  

WORD  PROCESSORS  AND  TYP- 
ISTS. 


CARGO  AND  FREIGHT  AGENTS  .... 

DISPATCHERS,    EXCEPT   POLICE. 

FIRE,  AND  AMBULANCE. 

METER  READERS,  UTILITIES  

POLICE,    FIRE,   AND  AMBULANCE 

DISPATCHERS. 
POSTAL  SERVICE  CLERKS 


1980  SOC 


4739 

4715 

4716 
4718 

•4712 

4713 

•4664 
4791 


4699 

4663 


Title 


Communications  Equipment  Opera- 
tors, Not  Elsewhere  Classified. 

Billing  Clerks. 

Cost  and  Rate  Clerks. 

Billing,  Posting,  and  Cak:ulating  Ma- 
chine Operators. 

Bookkeepers  and  Accounting  and 
Auditing  Clerks. 

Payroll  and  Timekeeping  Clerks. 

Order  Clerks 
Bank  Tellers. 


Record  Clerks.  Not  Elsewhere  Clas- 
sified. 
Correspondence  Clerks. 


4787     License  Clerks 
4783 


•4649 


4784 


5263 


Investigators  and  Adjusters,   Except 

Insurance. 
Information    Clerks.    Not    Elsewirt^ere 

Classified. 

Clerks,  Sooal  Welfare. 


Welfare  Service  Aides. 
4696  '  Rle  ClerVs 
4643     Hotel  Clerks. 

*4642     Interviewing  Clerks. 

*4642     Interviewing  Clerks. 

4662     Classifieo-ad  Clerks. 
•4664     Order  ClerKs 


4692 

4645 
4644 

•4649 
4623 


4793 
4624 


•4753 

•4751 

4755 
•4751 

•4742 


Personnel  Clerks  Except  Payroll  and 

Timekeeping, 

Receptionists 

Reservation   Agents   and   Transpor- 
tation Ticket  Clerks. 

Information    Clerks,    Not    Elsewtiere 
Classified 


Stenographers. 


Data  Entry  Keyers. 
Typists. 


Traffic,     Shipping,     and     Receivir>g 

Clerks. 
Dispatchers. 

Meier  Readers. 
Dispatchers. 

Postal  Clerks,  Except  Mail  Carriers. 
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1980  SOC 

Title 

33-7006  

POSTAL     SERVICE     MAIL     CAR- 
RIERS. 

4743 

Mail  Carriers,  Post  Office. 

33-7007  

POSTAL    SERVICE    MAIL    SORT- 

4723 

Mail    Preparing   and   Handling    Ma- 

ERS,       PROCESSORS,        AND 

chine  Operators. 

PROCESSING  MACHINE  OPER- 

ATORS. 

•4742 

Postal  Clerics,  Except  Mail  Carriers. 

33-7008      

PRODUCTION.     PLANNING.     AND 
EXPEDITING  CLERKS. 

4752 

Production  and  Planning  Clerks. 

^         *4758 

Expediters. 

787 

PRODUCTION  EXPEDITERS. 

33-701 1  

SHIPPING,        RECEIVING.       AND 

•4753 

Traffic,     Shipping,     and     Receiving 

TRAFFIC  CLERKS. 

Clerks. 

33-7012  

STOCK     CLERKS     AND     ORDER 
FILLERS. 

4754 

Stock  and  Inventory  Clerics. 

33-701 3  

WEIGHERS.                 MEASURERS. 
CHECKERS.     AND     SAMPLERS. 
RECORDKEEPING. 

4756 

Weighers,  Measurers,  and  Checkers. 

4757 

Samplers. 

33-8000     secretaries    AND    AD- 

MINISTRATIVE ASSISTANTS: 

33-8001  

EXECUTIVE    SECRETARIES    AND 
ADMINISTRATIVE  ASSISTANTS. 

•4622 

Secretaries. 

33-8002  

SECRETARIES,  LEGAL  

•4622 

Secretanes. 

33-8003  „.:. 

SECRETARIES,  MEDICAL  

•4622 

Secretanes. 

33-8099  _ 

SECRETARIES.    ALL   OTHER    (EX- 
CEPT   LEGAL.    MED4CAL,    AND 

•4622 

Secretaries. 

EXECUTIVE). 

33-9000    OTHER    OFFICE    WORK- 

ERS: 

33-9001   «.... 

COMPUTER  OPERATORS  

4612 

Computer  Operators. 
Peripheral  Equipment  Operators. 

4613 

33-9002  _ 

COURIERS  AND  MESSENGERS  .... 

4745 

Messengers. 

33-9003  

MAIL  CLERKS  AND  MAIL  MACHINE 
OPERATORS,   EXCEPT   POSTAL 
SERVICE. 

4744 

Mail  Clerics.  Except  Post  Office. 

33-9004  

OFFICE  CLERKS,  GENERAL  

463 

GENERAL  OFFICE  OCCUPATIONS. 

33-9005  

OFFICE     MACHINE    OPERATORS, 

•4729 

Office  Machine  Operators,  Not  Else- 

EXCEPT COMPUTER. 

where  Classified. 

33-9006  

PROOFREADERS       AND       COPY 
MARKERS. 

4792 

Proof  Readers. 

33-9007  _ 

STATISTICAL  ASSISTANTS  

4794 
•4729 

Statistical  Clerics. 

33-9999 

OFFICE     AND     ADMINISTRATION 

Office  Machine  Operators.  Not  Else- 

WORKERS, ALL  OTHER. 

where  Classified. 

4733 

Telegraphers. 

4759 

Material  Recording,  Scheduling,  and 
Distributing  Clerics.  Not  Elsewhere 
Classified. 

4799 

Administrative  Support  Occupations, 
including  Clerical.  Not  Elsewhere 
Classified. 

35-0000    PROTECTIVE  OCCUPATIONS 


35-1000     SUPERVISORS,  PROTEC- 
TIVE SERVICES: 
35-1 001  


35-1010    FIRST-LINE       LAW       EN- 
FORCEMENT         SUPERVISORS/ 
MANAGERS: 
35-101 1  


35-1012 


FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  FIRE  FIGHTING  AND 
PREVENTION  WORKERS. 


RRST-Llt4E  SUPERVISORS/MAN- 
AGERS OF  CORRECTIONAL  OF- 
FICERS. 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  POLICE  AND  DETEC- 
TIVES. 


5111 


•5113 
5112 


Supervisors;    Firefighting    and    Fire 
Prevention  Occupations. 


Supervisors;  Guards. 
Supervisors;  Police  and  Detectives. 
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35-1099 


35-2000    FIREFIGHTING 
ERS: 

35-2001  

35-2010    FIRE  INSPECTORS 

35-201 1  


WORK- 


35-2012 


35-3000    LAW 
WORKERS: 
35-3001  .... 


ENFORCEMENT 


35-3002 


36-3010    POLICE  OFFICERS: 
35-3011  


35-3012 


35-3020    OTHER    LAW    ENFORCE- 
MENT WORKERS: 
35-3021  „ 


PROTECTIVE     SERVICE     SUPER- 
VISORS, ALL  OTHER. 


FIRE  FIGHTERS 


FIRE  INSPECTORS  AND  INVES- 
TIGATORS. 

FOREST  FIRE  INSPECTORS  AND 
PREVENTION  SPECIALISTS. 


CORRECTIONAL  OFFICERS  AND 
JAILERS. 

DETECTIVES  AND  CRIMINAL  IN- 
VESTIGATORS. 

POLICE  AND  SHERIFF'S  PATROL 
OFFICERS. 


TRANSIT  AND  RAILROAD  POLICE 


35-3022 
35-3023 


35-^000    OTHER           PROTECTIVE 
SERVICE  WORKERS: 
35-4001  


35-4002 
35-4003 


35-4004 
35-4005 
35-4006 
35-4999 


BAILIFFS  

FISH  AND  GAME  WARDENS  ... 
UNITED  STATES  MARSHALS  .. 

ANIMAL  CONTROL  WORKERS 


•5113 


5123 


Title 


Supervisors;  Guards 


Firefighting  Occupations 


•5122  I  Fire  Inspection  and  Fire  Prevention 

I     Occupatons. 
•5122  j  Fire  Inspection  and  Fire  Prevention 
Occupations. 


CROSSING  GUARDS 

LIFEGUARDS.  SKI  PATROL.  AND 
OTHER  RECREATIONAL  PRO- 
TECTIVE SERVICE  WORKERS.. 

PARKING  ENFORCEMENT  WORK- 
ERS. 

PRIVATE  DETECTIVES  AND  IN- 
VESTIGATORS. 

SECURITY  GUARDS  


PROTECTIVE     SERVICE 
ERS.  ALL  OTHER. 


WORK- 


5133 
•5132 

•5132 
•5134 
•5149 

•5134 
•5134 
•5134 

•5149 

5142 
•5149 

•5134 
•5144 
•5144 
•5149 


Correctional  Institution  Officers. 

Police  and  Detectives.  Public  Serv- 
ice. 

Police  and  Detectives,  Public  Serv- 
k». 

Sheriffs,  Bailiffs,  and  Other  Law  En- 
forcement Officers. 

Protective  Servk»  Occupations.  Not 
Elsewhere  Classified 


Shentfs.  Bailiffs,  and  Other  Law  En- 
forcement Officers. 

Sheriffs,  Bailiffs,  and  Other  Law  En- 
forcement Officers 

Sheriffs.  Bailiffs,  and  Other  Law  En- 
forcement Officers. 


Protective  Service  Occupations,  Not 

Elsewhere  Classified. 
Crossing  Guards. 
Protective  Service  Occupatkjns,  Not 

Elsewhere  Classified. 

Sheriffs,  Bailiffs,  and  Other  Law  En- 
forcement Officers. 

Guards  and  PoIk»,  Except  Public 
Service. 

Guards  and  Police,  Except  Public 
Service. 

Protective  Service  Occupations,  Not 
Elsewhere  Classified. 


37-0000    FOOD  PREPARATION  AND  SERVING  OCCUPATIONS 


37-1000    SUPERVISORS.         FOOD 
PREPARATION  AND  FOOD  SERV- 
ING: 
37-1 001  


37-1002 


37-2000    COOKS        AND        FOOD 

PREPARATION  WORKERS: 
37-2010    COOKS: 

37-201 1  

37-2012  


37-2013  

37-2014  

37-2015  


FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  FOOD  PREPARA- 
TION AND  SERVING  WORKERS. 

CHEFS  AND  HEAD  COOKS  


COOKS,  FAST  FOOD 

COOKS,  INSTITUTION  AND  CAFE- 
TERIA. 
COOKS,  PRIVATE  HOUSEHOLD  .... 

COOKS.  RESTAURANT  

COOKS.  SHORT  ORDER 

37-2021  I  FOOD  PREPARATION  WORKERS 


•5211 


•5211 


•5215 
•5214 

504 

•5214 

•5215 

5217 


Supervisors;  Focxj  and  Beverage 
Preparation  ar>d  Service  Occupa- 
tions. 

Supervisors:  Food  and  Beverage 
Preparation  and  Service  Occupa- 
tions. 


Short-order  CoQks. 
Cooks,  Except  Shorl  Order 

COOKS,  PRIVATE  HOUSEHOLD. 
Cc»ks,  Except  Short  Order 
Short-order  Cooks. 
Kitchen  Workers,  Food  Preparation. 
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37-3000     FOOD     AND     BEVERAGE 
SERVING  WORKERS: 

37-3001  — •• 

37-3002  _ - - 


37-3010     FAST          FOOD 
COUNTER  WORKERS. 
37-301 1 


AND 


37-3012 


37-3021 


37-3022  

37-4000    OTHER    FOOD    SERVICE 
WORKERS: 
37-^MX)1 


Title 


BARTENDERS  ..: 

DINING  ROOM  AND  CAFETERIA 
ATTENDANTS  AND  BARTENDER 
HELPERS. 


COMBINED  FOOD  PREPARATION 
AND  SERVING  WORKERS.  IN- 
CLUDING FAST  FOOD. 

COUNTER  ATTENDANTS,  CAFE- 
TERIA. FOOD  CONCESSION, 
AND  COFFEE  SHOP. 

FOOD  SERVERS.  NON-RES- 
TAURANT. 

WAITERS  AND  WAITRESSES 


1980  SOC 


Title 


37-4002 
37-4999 


DISHWASHERS 


HOSTS  AND  HOSTESSES.  RES- 
TAURANT. LOUNGE,  AND  COF- 
FEE SHOP 

FOOD  PREPARATION  AND  SERV- 
ING WORKERS.  ALL  OTHER. 


5212 
5218 


•5216 

•5216 

•5213 
•5213 

•5219 


Bartenders. 
Waiters'/Waitresses'  Assistants. 


Food  Counter,  Fountain  and  Related 
Occupations. 

Food  Counter,  Fountain  and  Related 
Occupations. 

Waiters  and  Waitresses. 

Waiters  and  Waitresses. 


Miscellaneous   Food  and  Beverage 
Preparation  Occupations. 


•5219 


•5219 


Miscellaneous  Food  and   Beverage 
Preparation  Occupations. 

Miscellaneous   Food   and   Beverage 
Preparation  Occupations. 


39-0000     BUILDINGS  AND  GROUNDS  MAINTENANCE  OCCUPATIONS 


39-1000    SUPERVISORS.       BUILD- 
INGS   AND    GROUNDS    MAINTE- 
NANCE: 
39-1 001  - 


39-1002 


39-2000     CLEANING      AND      PEST 
CONTROL  WORKERS; 
39-2001  


39-2002 


39-2003 
39-2099 


39-3000     GROUNDS      MAINTE- 
NANCE WORKERS:. 
39-3001  


39-3002 

39-3003 
39-3099 


FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  HOUSEKEEPING 
AND  JANITORIAL  WORKERS. 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  LANDSCAPING, 
LAWN  SERVICE,  AND 

GROUNDSKEEPING  WORKERS. 


JANITORS  AND  CLEANERS,  EX- 
CEPT MAIDS  AND  HOUSE- 
KEEPING CLEANERS. 

MAIDS  AND  HOUSEKEEPING 
CLEANERS. 


PEST  CONTROL  WORKERS  AND 

ASSISTANTS. 
BUILDING    CLEANING   WORKERS, 

ALL  OTHER. 


LANDSCAPING  AND 

GROUNDSKEEPING  LABORERS. 

PESTICIDE  HANDLERS.  SPRAY- 
ERS, AND  APPLICATORS, 
VEGETATION. 

TREE  TRIMMERS  AND  PRUNERS 

GROUNDS  MAINTENANCE  WORK- 
ERS, ALL  OTHER. 


Supervisors;  Cleaning  and  Building 
Service  Workers. 

Supervisors;      Related     Agricultural 
Workers. 


Janitors  and  Cleaners. 


DAY  WORKERS. 

505  I  HOUSEKEEPERS  AND  BUTLERS. 
PRIVATE  HOUSEHOLD  CLEANERS 

AND  SERVANTS. 
Maids  and  Housemen. 
Pest  Control  Occupations. 

Cleaning  and  BuiWing  Service  Occu- 
pations, Not  Elsewhere  Classified. 


Groundskeepers  and  Gardeners,  Ex- 
cept Farm. 

Groundskeepers  and  Gardeners.  Ex- 
cept Farm. 

Groundskeepers  and  Gardeners.  Ex- 
cept Farm. 

OTHER  AGRICULTURAL  AND  RE- 
LATED OCCUPATIONS. 
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Trtle 


41-0000    personal  care  and  service  OCCUPATIONS 


41-1000     SUPERVISORS,           PER- 
SONAL CARE  AND  SERVICE: 
41-1001  „. 


41-1002 


41-2000     ENTERTAINMENT          AT- 
TENDANTS       AND         RELATED 
WORKERS: 
41-2001  


41-2002 


41-2010    GAMING  WORKERS: 
41-2011  


41-2012 
41-2013 
41-2021 


FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  GAMING  WORKERS. 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  PERSONAL  SERVICE 
WORKERS. 


AMUSEMENT    AND    RECREATION 

ATTENDANTS. 
COSTUME  ATTENDANTS  


GAMES     OF     CHANCE     ATTEND- 
ANTS. 
GAMING  DEALERS  


41-3000     HAIRSTYLISTS    AND    RE- 
LATED WORKERS; 

41-3001 

41-3002  


41-3003 


41-3004  

41-3005  

41-4000    TRANSPORTATION, 
TOURISM,     AND     LODGING     AT- 
TENDANTS: 

41-4001  


41-4002 

41-4003 
41-4004 


41-4005 

41^006  

41-5000    OTHER  PERSONAL  CARE 
AND  SERVICE  WORKERS; 
41-5001  


MUTUEL  CASHIERS  AND  GAMES 

OF  CHANCE  WRITERS. 
USHERS,     LOBBY     ATTENDANTS, 

AND  TICKET  TAKERS. 


BARBERS  

HAIRDRESSERS,     HAIRSTYLISTS, 

AND  COSMETOLOGISTS. 
MAKEUP    ARTISTS,     THEATRICAL 

AND  PERFORMANCE. 

MANICURISTS  „ 

SHAMPOOERS  


BAGGAGE    PORTERS   AND   BELL- 
HOPS. 
CONCIERGES  


FLIGHT  ATTENDANTS  

TRANSPORTATION  ATTENDANTS. 
EXCEPT  FLIGHT  ATTENDANTS 
AND  BAGGAGE  PORTERS. 

TOUR  GUIDES  AND  ESCORTS  

TRAVEL  GUIDES 


CHILD  CARE  WORKERS 


41-5002 
41-5003 

41-5004 
41-5005 
41-5006 
41-5007 
41-5999 


FUNERAL  ATTENDANTS 


LOCKER  ROOM,  COATROOM, 
AND  DRESSING  ROOM  AT- 
TENDANTS. 

MASSEUSES/MASSEURS  

MORTICIANS  AND  EMBALMERS  ... 

PERSONAL     AND     HOME     CARE 

AIDES. 
RESIDENTIAL  ADVISORS  

PERSONAL  CARE  AND  SERVICE 
WORKERS.  ALL  OTHER. 


•5251 
•5251 


•5254 
•5258 


Supervisors;  Personal  Service  Occu- 
pations. 

Supervisors,  Personal  Service  Occu- 
pations. 


Attendants.  Amusement  and  Recre- 
ation Facilities. 

Wardrot)e  and  Dressing  Room  At- 
tendants. 


•5254  Attendants,  Amusement  ana  Recre- 
ation Facilities 

*5254  Attendants.  Amusement  and  Recre- 
ation Facilities. 

•5254  Attendants.  Amusement  and  Recre- 
ation Facilities, 

5256     Ushers 


5252 
•5253 

•5253 

•5253 
•5253 


5262 

•5269 

•5257 
•5257 


•5255 
•5255 


506 

5264 

•5269 

•5258 

•5269 
•399 

•5269 
•24 
503 


Barbers 

Hairdressers  and  Cosmetologists. 

Hairdressers  and  Cosmetologists. 

Hairdressers  and  Cosmetologists. 
Hairdressers  and  Cosmetologists. 


Baggage  Porters  and  Bellhops. 

Personal   Service  Occupations,    Not 

Elsewhere  Classified. 
Public  Transportation  Attendants 
Public  Transportation  Attendants 


Guides. 
Guides 


CHILD  CARE  WORKERS.  PRIVATE 
HOUSEHOLD. 

Child  Care  Workers,  Except  Private 
Household. 

Personal  Service  Occupations,  Not 
Elsewhere  Classified. 

Wardrobe  and  Dressing  Room  At- 
tendants. 

Personal   Service  Occupations.    Not 

Elsewhere  Classified. 
TECHNICIANS,    NOT   ELSEWHERE 

CLASSIFIED. 
Personal   Service  Occupations,   Not 

Elsewhere  Classified. 
VOCATIONAL  AND  EDUCATIONAL 

COUNSELORS. 
LAUNDERERS  AND  IRONERS. 
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509 

private  HOUSEHOLD  OCCUPA- 
TIONS, NOT  ELSEWHERE  CLAS- 
SIFIED. 

* 

*S269 

Personal  Service  Occupations,  Not 
Elsewhere  Classified. 

43-0000    FARMING,  FISHING,  AND  FORESTRY  CX^CUPATIONS 


43-1000    SUPERVISORS,        FARM- 
ING. FISHING.  AND  FORESTRY: 
43-1 001  


43-2000     ANIMAL  SERVICE  WORK- 
ERS: 

43-2001  

43-2002  

43-2099  

43-3000     CROP    AND     LIVESTOCK 
PRODUCTION  WORKERS; 
43-3001  

43-3002  

43-3003  _ 

43-3010     FARMWORKERS: 

43-301 1   

43-3012  _ 

43-301 3  

43-3099  

43-^000     FISHING    AND     HUNTING 
WORKERS: 

43-^001  

43-^002  

43-5000     LOGGING,   FOREST,  AND 
CONSERVATION  WORKERS: 
43-5001  

43-50 1 0    LOGGING  WORKERS: 

43-5011  

43-501 2 

43-5019  

43-5999  


FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  FARMING,  FOR- 
ESTRY, AND  RELATED  WORK- 
ERS. 


ANIMAL  TRAINERS ~ 

VETERINARY  ASSISTANTS  AND 
NONFARM  ANIMAL  CARE- 
TAKERS. 

ANIMAL  SERVICE  WORKERS,  ALL 
OTHER. 


ANIMAL  BREEDERS 


GRADERS  AND  SORTERS,  AGRI- 
CULTURAL PRODUCTS. 
FARM  LABOR  CONTRACTORS  


AGRICULTURAL  EQUIPMENT  OP- 
ERATORS. 

FARMWORKERS  AND  LABORERS. 
CROP,  NURSERY,  AND  GREEN- 
HOUSE. 

FARMWORKERS,       FARM       AND 

RANCH  ANIMALS. 
AGRICULTURAL         PRODUCTION 

WORKERS.  ALL  OTHER. 


FISHERS  AND  RELATED  FISHING 
WORKERS. 

HUNTERS  AND  TRAPPERS 

FOREST     AND     CONSERVATION 
WORKERS. 

FALLERS 

LOG  GRADERS  AND  SCALERS  

LOGGING  WORKERS.  ALL  OTHER 

FARMING,     FISHING,    AND     FOR- 
ESTRY WORKERS.  ALL  OTHER. 


5611 

Supervisors;  Farm  Workers. 

*5621 

Supervisors;      Related      Agricultural 

Workers. 

571 

SUPERVISORS;    FORESTRY    AND 

LOGGING  WORKERS: 

•5624 

Animal  Caretakers,  Except  Farm. 

•369 

HEALTH     TECHNOLOGISTS     AND 

TECHNICIANS,        NOT        ELSE- 

WHERE CLASSIFIED. 

•5624 

Animal  Caretakers,  Except  Farm. 

562 

RELATED  AGRICULTURAL  OCCU- 

PATIONS. 

•382 


5625 

5612 
•5613 


5616 
•5613 


5619 
5617 

•56 


5618 

583 
584 


572 

573 

785 

•579 

5615 

5627 


BIOLOGICAL         TECHNOLOGISTS 

AND      TECHNICIANS,      EXCEPT 

HEALTH. 
Graders    and    Sorters;    Agricultural 

Products. 
General  Fann  Workers. 
Field    Crop    and    Vegetable    Farm 

Workers  (Hand). 

Farm  Mactiinery  Operators. 

Field    Crop    and    Vegetable    Farm 
Workers  (Hand). 

Nursery  Workers. 
Livestock  Workers. 

OTHER  AGRICULTURAL  AND  RE- 
LATED OCCUPATIONS. 


Marine  Life  Cultivation  Workers. 

FISHERS. 

HUNTERS  AND  TRAPPERS. 


FORESTRY  WORKERS.  EXCEPT 
LOGGING. 

TIMBER  CUTTING  AND  RELATED 
OCCUPATIONS. 

GRADERS  AND  SORTERS,  EX- 
CEPT AGRICULTURAL. 

LOGGING  OCCUPATIONS,  NOT 
ELSEWHERE  CLASSIFIED. 

Irrigation  Workers. 

Inspectors,  Agricultural  Products. 
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Title 


•579 


logging      OCCUPATIONS       NOT 
elsewhere  CLASSIFIED. 


45-0000    CONSTRUCTION  AND  EXTRACTIVE  OCCUPATIONS 


45-1000     SUPERVISORS,          CON- 
STRUCTION AND  EXTRACTIVE: 
43-1001  


46-2000  CONSTRUCTION  TRADES 
AND  RELATED  WORKERS: 

45-2001   

45-2010     BRICKMASONS, 
BLOCKMASONS,                        AND 
STONEMASONS: 
45-201 1  

45-2012  

45-2021  „ 

45-2022  

45-2030  CONCRETE  FINISHERS, 
CEMENT  MASONS,  AND  TER- 
RAZZO  WORKERS: 

45-2031  

45-2032  

45-2041  

45-2042  

45-2050     DRYWALL      INSTALLERS, 
CEILING  TILE   INSTALLERS,   AND 
TAPERS: 
45-2051  

45-2052  

45-2061  

45-2062  

45-2063  

45-2064  

45-2070     FLOOR     AND     TILE     IN- 
STALLERS: 
45-2071  


FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  CONSTRUCTION 
TRADES  AND  EXTRACTIVE 
WORKERS. 


BOILERMAKERS  

BRICKMASONS  AND 

BLOCKMASONS. 

STONEMASONS ~.. 

CARPENTERS  

CARPET  INSTALLERS 


CONCRETE  FINISHERS  AND  CE- 
MENT MASONS. 

TERRAZZO  WORKERS  AND  FIN- 
ISHERS. 

CONSTRUCTION  EQUIPMENT  OP- 
ERATORS. 


CONSTRUCTION  LABORERS  

DRYWALL  AND  CEILING  TILE  IN- 
STALLERS. 

TAPERS  

ELECTRICIANS  

SECURITY  AND  FIRE  ALARM  SYS- 
TEMS INSTALLERS. 

ELEVATOR  INSTALLERS  AND  RE- 
PAIRERS. 

FENCE  ERECTORS  


FLOOR    LAYERS,    EXCEPT    CAR- 
PET, WOOD,  AND  HARD  TILES. 


63t1     Supervisors  Overall  Construction. 


6312  Supervisors:  Bnckmasons, 
Stonemasons,  ana  Hard  Tile  Set- 
ters. 

6313  Supervisors,  Carpenters  and  Related 
Workers. 

6314  Supervisors;  Eledncians  and  Power 
Transmission  installers. 

6315  Supervisors:  Painters.  Papertiangers. 
and  Plasterers. 

6316  Supervisors  Plumbers  anc3  Pipe- 
fitters and  Steamfitters 

6318  Supervisors  Other  Construction 
Trades 

632     SUPERVISORS;   EXTRACTIVE  OC- 
CUPATIONS. 


6814    Boilermakers. 


6412  Brickmasons. 

6413  Stonemasons. 
6422  Carpenters. 

•6462  Carpet  and  Soft  Tile  Installers. 


*6463    Concrete  and  Terrazzo  Finishers. 

*6463    Concrete  and  Terrazzo  Finishers. 

6466     Paving,     Surtacing.     and     Tamping 

Equipment  Operators. 
6476     Pile  Dnving  Operators 
8312     Operating  Engineers. 
8317    Grader.  Dozer,  and  Scraper  Opera- 
tors 

*6475    Air  Hammer  Operators. 
871     CONSTRUCTION  LABORERS 


•6424  Drywall  Installers 

•6424  Drywall  Installers. 

*6432  Electncians 

*6432  Electncians 

6176  Elevator  installers  and  Repairers. 

"6479  Construction  Trades.  Not  Elsewhere 
Classified. 


•6462    Carpet  and  Soft  Tile  Installers. 
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1997  SOC 


45-2072 
4S-2081 

45-2082 
45-2083 

45-2084 


45-2090    INSULATION  WORKERS: 
45-2091   


45-2092 
45-2101 


45-2102  

45-2110  PIPELAYERS,  PLUMB- 
ERS, pipefitters,  and  STEAM- 
FITTERS: 


Title 


TILE  AND  MARBLE  SETTERS  

FLOOR  SANDERS  AND  FINISHERS 


45-2111 
45-2112 
46-2121 
45-2122 

45-2123 

45-2124 
45-2125 

45-2126 

45-2127 


45-2130     HELPERS. 
TION  TRADES: 
45-2131   


CONSTRUC- 


45-2132 
45-2133 
45-2134 

45-2135 


45-2136 
46-2139 


45-2199 


GLAZIERS 

HAZARDOUS  MATERIALS  RE- 
MOVAL WORKERS. 

HIGHWAY  MAINTENANCE  WORK- 
ERS. 

INSULATION  WORKERS.  FLOOR, 
CEILING,  AND  WALL. 

INSULATION  WORKERS.  ME- 
CHANICAL 

PAINTERS,  CONSTRUCTION  AND 
MAINTENANCE. 

PARE  RH ANGERS 


PIPELAYERS 


45-3000     EXTRACTIVE  WORKERS: 
45-3010     DERRICK.              ROTARY 
DRILL,  AND  SERVICE  UNIT  OPER- 
ATORS, OIL  AND  GAS; 
45-301 1  


PLUMBERS,  PIPEFITTERS,  AND 
STEAMFITTERS. 

PLASTERERS  AND  STUCCO  MA- 
SONS 

RAIL-TRACK  LAYING  AND  MAIN- 
TENANCE EQUIPMENT  OPERA- 
TORS 

REINFORCING  IRON  AND  REBAR 
WORKERS. 

ROOFERS  

SEPTIC  TANK  SERVICERS  AND 
SEWER  PIPE  CLEANERS. 

SHEET  METAL  WORKERS 

STRUCTURAL  IRON  AND  STEEL 
WORKERS. 


HELPERS— BRICKMASONS, 

BLOCKMASONS, 

STONEMASONS.  AND  TILE  AND 

MARBLE  SETTERS. 
HELPERS— CARPENTERS 

HELPERS— ELECTRICIANS  


1980  SOC 


Title 


45-3012 


HELPERS— PAINTERS,  PAPER- 
HANGERS.  PLASTERERS,  AND 
STUCCO  MASONS. 

HELPERS— PIPELAYERS,  PLUMB- 
ERS, PIPEFITTERS,  AND 
STEAMFITTERS. 

HELPERS— ROOFERS  

HELPERS— CONSTRUCTION 
TRADES         WORKERS,         ALL 
OTHER. 

CONSTRUCTION  TRADES  WORK- 
ERS, ALL  OTHER. 


DERRICK  OPERATORS,  OIL  AND 

GAS. 
ROTARY  DRILL  OPERATORS.  OIL 

AND  GAS. 


6414 
•6479 

6464 
•6479 

•6479 


•6465 

•6465 

6442 

6443 

•6479 

645 

6444 

6467 

•6473 

6468 
•6479 

.  6472 

6824 

•6473 

8641 

8642 
8643 
8644 

8645 


Tile  Setters,  Hard. 

Construction  Trades.  Not  Elsewhere 

Classified. 
Glaziers. 
Construction  Trades,  Not  Elsewhere 

Classified. 
Constnjction  Trades.  Not  Elsewhere 

Classified. 

Insulation  Workers. 

Insulation  Workers. 

Painters  (Constnjction  and  Mainte- 
nance). 
Paperhangers. 


Construction  Trades.  Not  Elsewhere 

Classified. 
PLUMBERS,      PIPEFITTERS     AND 

STEAMFITTERS. 
Plasterers. 

Rail   and   Track   Laying   Equipment 
Operators. 

Structural  Metal  Workers. 

Roofers. 

Construction  Trades,  Not  Elsewhere 

Classified. 
Sheetmetal  Duct  Installers. 
Sheet  Metal  Workers. 
Structural  Metal  Workers. 


Helpers:  Brickmasons, 

Stonemasons,  and  Hard  Tile  Set- 
ters. 

Helpers;    Carpenters    and     Related 

Workers. 
Helpers;     Electncians     and     Power 

Transmission  Installers. 
Helpers;     Painters,     Paperhangers, 

and  Plasterers. 

Helpers;    Plumbers,    Pipefitters   and 
Steamfitters. 


*8648    Helpers;  Other  Construction  Trades. 
8646  :  Helpers;  Surveyor's. 


♦8648 
•6479 


•652 
•652 


Helpers;  Other  Construction  Trades. 
Construction  Trades,  Not  Elsewhere 
Classified. 


DRILLERS,  OIL  WELL. 
DRILLERS,  OIL  WELL. 
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1997  SOC 


Title 


1980  SOC 


Title 


45-3013 


45-3021 


45-3022 


OIL, 


OIL 


45-3030     MINING  MACHINE  OPER- 
ATORS: 
45-3031  

45-3032  


45-3039 

45-3041 
45-3042 

45-3043 

45-3044 

46-3099 


SERVICE  UNIT  OPERATORS, 
GAS,  AND  MINING. 

EARTH    DRILLERS,    EXCEPT 
AND  GAS. 

EXPLOSIVES  WORKERS,  ORD- 
NANCE HANDLING  EXPERTS. 
AND  BLASTERS. 


CONTINUOUS    MINING    MACHINE 

OPERATORS. 
MINE  CUTTING  AND  CHANNELING 

MACHINE  OPERATORS. 
MINING     MACHINE    OPERATORS. 

ALL  OTHER. 

ROCK  SPLITTERS.  QUARRY  

ROOF  BOLTERS,  MINING  

ROUSTABOUTS,  OIL  AND  GAS 

HELPERS— EXTRACTIVE  WORK- 
ERS. 

EXTRACTIVE  WORKERS,  EXCEPT 
HELPERS,  ALL  OTHER. 


•656     EXTRACTIVE  OCCUPATIONS,  NOT 

ELSEWHERE  CLASSIFIED 
6474     DnIlers.  Earth. 

653    EXPLOSIVE  WORKERS. 


•654  MINING  MACHINE  OPERATORS. 
•654  MINING  MACHINE  OPERATORS. 
•654     MINING  MACHINE  OPERATORS. 

*6475    Air  Hammer  Operators. 

•656  EXTRACTIVE  OCCUPATIONS,  NOT 
ELSEWHERE  CLASSIFIED. 

•656  EXTRACTIVE  OCCUPATIONS,  NOT 
ELSEWHERE  CLASSIFIED. 

865  HELPERS;  EXTRACTIVE  OCCUPA- 
TIONS, 

•654     MINING  MACHINE  OPERATORS. 


47-0000    INSTALLATION,  MAINTENANCE,  AND  REPAIR  OCCUPATIONS 


47-1000     SUPERVISORS     OF     ME- 
CHANICS. INSTALLERS,  AND  RE- 
PAIRERS: 
47-1 001  


47-2000     ELECTRICAL   AND   ELEC- 
TRONIC    EQUIPMENT     MECHAN- 
ICS,   INSTALLERS,   AND   REPAIR- 
ERS: 
47-2001  


47-2002 


47-2003 


47-2010    OTHER  ELECTRICAL  AND 
ELECTRONIC     EQUIPMENT     RE- 
PAIRERS: 
47-201 1  


47-2012 
47-2013 

47-2014 


47-2015 u.. 


47-3000     VEHICLE     AND     MOBILE 
EQUIPMENT      MECHANICS,      IN- 
STALLERS, AND  REPAIRERS: 
47-3001  


FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  MECHANICS,  IN- 
STALLERS. AND  REPAIRERS. 


COMPUTER,  AUTOMATED  TELL- 
ER, AND  OFFICE  MACHINE  RE- 
PAIRERS. 


RADIO  MECHANICS 


TELECOMMUNICATIONS  EQUIP- 
MENT INSTALLERS  AND  RE- 
PAIRERS, 


AVIONICS  TECHNICIANS 


ELECTRIC  MOTOR,  POWER  TOOL, 
AND  RELATED  REPAIRERS. 

ELECTRICAL  AND  ELECTRONICS 
INSTALLERS  AND  REPAIRERS, 
TRANSPORTATION  EQUIPMENT. 

ELECTRICAL  AND  ELECTRONICS 
REPAIRERS,  COMMERCIAL  AND 
INDUSTRIAL  EQUIPMENT. 

ELECTRONIC  HOME  ENTERTAIN- 
MENT EQUIPMENT  REPAIRERS. 


AIRCRAFT        MECHANICS 
SERVICE  TECHNICIANS. 


AND 


60 


SUPERVISORS.   MECHANICS  AND 
REPAIRERS. 


6154 


6174 
•6151 

•6151 


6158 

•6159 

6152 

•6159 

•6153 

6155 


6113 
6116 


Data  Processing  Equipment  Repair- 
ers. 

Office  Machine  Repairers 

Communications  Equipment  Repair- 
ers. 

Communications  Equipment  Repair- 
ers. 

Telephone  Installers  and  Repairers 


Miscellaneous  Electncal  and  Elec- 
tronic Equipment  Repairers, 

Electric  Motor,  Transformer  and  Re- 
lated Repairers. 

Miscellaneous  Electncal  and  Elec- 
tronic Equipment  Repairers. 

Electrical  and  Electronic  Repairers, 
Commercial  and  Industnal  Equip- 
ment. 

Electronic  Repairers.  Home-enter- 
tainment Equipment. 


Aircraft  Engine  Mechanics, 

Aircraft    Mechanics    (Except    Engine 
Specialists). 
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1997  soc 


47-3002 
47-3003 
47-3004 
47-3006 
47-3006 


47-3007 
47-3008 

47-3011 
47-3012 
47-3013 


47-3014  „ 

47^1000    OTHER    MECHANICS.    IN- 
STALLERS, and  REPAIRERS: 
47-4001   - 


Title 


47-4002 

47-4003 
47-4004 


47-4005  . 
47-4006  . 

47^«X)7  , 

47-4008 

47-4011 

47-4012 

47-4013 

47-4014 

47-4015 

47-4016 

47-4017 
47-4018 

47-4021 

47-4022 


47-4023 
47-4024 

47-4025 


AUTOMOTIVE  BODY  AND  RELAT- 
ED REPAIRERS. 

AUTOMOTIVE  GLASS  INSTALLERS 
AND  REPAIRERS. 

AUTOMOTIVE  MECHANICS  AND 
SERVICE  TECHNICIANS. 

BICYCLE  REPAIRERS  

BUS  AND  TRUCK  MECHANICS 
AND  DIESEL  ENGINE  SPECIAL- 
ISTS. 

FARM  EQUIPMENT  MECHANICS  ... 

MOBILE  HEAVY  EQUIPMENT  ME- 
CHANICS. EXCEPT  ENGINES. 

MOTORCYCLE  MECHANICS  

RAIL  CAR  REPAIRERS  

RECREATIONAL  VEHICLE  SERV- 
ICE TECHNICIANS. 

SMALL  ENGINE  REPAIRERS 


CAMERA  AND  PHOTOGRAPHIC 
EQUIPMENT  REPAIRERS. 

COIN,  VENDING,  AND  AMUSE- 
MENT MACHINE  SERVICERS 
AND  REPAIRERS. 

CONTROL  AND  VALVE  INSTALL- 
ERS AND  REPAIRERS. 

ELECTRICAL  POWER-LINE  IN- 
STALLERS AND  REPAIRERS. 


1980  SOC 


FABRIC  MENDERS.  EXCEPT  GAR- 
MENT. 

HEATING,  AIR  CONDITIONING. 
AND  REFRIGERATION  MECHAN- 
ICS AND  INSTALLERS. 

HOME  APPLIANCE  REPAIRERS  .... 

INDUSTRIAL  MACHINERY  ME- 
CHANICS. 

LOCKSMITHS  AND  SAFE  REPAIR- 
ERS 

MAINTENANCE  AND  REPAIR 
WORKERS.  GENERAL 

MAINTENANCE  WORKERS.  MA- 
CHINERY. 

MANUFACTURED  BUILDING  AND 
MOBILE  HOME  INSTALLERS. 

MECHANICAL  DOOR  REPAIRERS 

MEDICAL  EQUIPMENT  REPAIR- 
ERS. 

MILLWRIGHTS 

MUSICAL  INSTRUMENT  REPAIR- 
ERS AND  TUNERS. 

PRECISION  INSTRUMENT  RE- 
PAIRERS. 

REFRACTORY  MATERIALS  RE- 
PAIRERS, EXCEPT 
BRICKMASONS. 

RIGGERS  

SIGNAL  AND  TRACK  SWITCH  RE- 
PAIRERS. 

TELECOMMUNICATIONS  LINE  IN- 
STALLERS AND  REPAIRERS. 


Title 


•6115 
•6115 

6111 
•6179 

6112 


6118 
•6117 

•6114 
•6117 
•6179 

•6114 


•6171 
•6179 

•6175 
•6153 

•6159 

6433 

•6179 

616 

6156 

613 

6173 

•6179 

614 

•6179 

•6175 

•6171 

6178 
6172 

•6171 

•6179 


6177 
•6151 

6157 


Automotive  Body  and  Related  Re- 
pairers. 

Automotive  Body  and  Related  Re- 
pairers. 

Automobile  Mechanics. 

Mechanics  and  Repairers,  Not  Else- 
where Classified. 

Bus  and  Truck  Engine,  and  Diesel 
Engine  Mechanics. 

Farm  Equipment  Mechanics. 
Heavy  Equipment  Mechanics. 

Small  Engine  Repairers. 
Heavy  Equipmeni  Mechanics. 
Mechanics  and  Repairers,  Not  Else- 
where Classified. 
Small  Engine  Repairers. 


Camera,  Watch,  and  Other  Precision 
Instrument  Repairers. 

Mechanics  and  Repairers,  Not  Else- 
where Classified. 

Mechanical  Controls  and  Valve  Re- 
pairers. 

Electrical  and  Electronic  Repairers, 
Commercial  and  Industrial  Equip- 
ment. 

Miscellaneous  Electrical  and  Elec- 
tronic Equipment  Repairers. 

Electncal  Power  Installers  and  Re- 
pairers. 

Mechanics  and  Repairers,  Not  Else- 
where Classified. 

HEATING,  AIR-CONDITIONING, 

AND  REFRIGERATION  MECHAN- 
ICS. 

Household  Appliance  and  Power 
Tool  Repairers. 

INDUSTRIAL  MACHINERY  REPAIR- 
ERS. 

Locksmiths  and  Safe  Repairers. 

Mechanics  and  Repairers,  Not  Else- 
where Classified. 

MACHINERY  MAINTENANCE  OC- 
CUPATIONS. 

Mechanics  and  Repairers,  Not  Else- 
where Classified. 

Mechanical  Controls  and  Valve  Re- 
pairers. 

Camera.  Watch,  and  Other  Precision 
Instrument  Repairers. 

Millwrights. 

Musical  instrument  Repairers  and 
Tuners. 

Camera.  Watch,  and  Other  Precision 
Instrument  Repairers. 

Mechanics  and  Repairers,  Not  Else- 
where Classified. 

Riggers. 

Communications  Equipment  Repair- 
ers. 

Telephone  Line  Installers  and  Re- 
pairers. 


Federal  Register  /  Vol.  62.  No.  129  /  Monday.  July  7.  1997  /  Notices 


36367 


1997  STANDARD  OCCUPATIONAL  CLASSIFICATION  STRUCTURE.  INCLUDING  ITS  RELATIONSHIP  TO  THE  1980  SOC— 

Continued 
Table  i  .—Proposed  i  997  SOC  Matched  to  i  980  SOC 


1997  SOC 


Title 


47-4026 
47^027 
47^*028 


-- 


47-4999 


TIRE    REPAIRERS    AND    CHANG- 
ERS. 
WATCH  REPAIRERS  

HELPERS— INSTALLATION,  MAIN- 
TENANCE, AND  REPAIR  WORK- 
ERS. 


INSTALLATION,  MAINTENANCE, 
AND  REPAIR  WORKERS,  ALL 
OTHER. 


1980  SOC 


•6179 

•6171 

8632 

8633 
8635 
8637 

•6179 


Title 


Mechanics  and  Repairers,  Not  Else- 
where Classified 

Camera,  Watch,  and  Other  Preasion 
Instrument  Repairers 

Helpers:  Vehicle  and  Mobile  Equipv 
ment  Mechanics  and  Repairers. 

Helpers:  Industnal  Machinery  Repair- 
ers 

Helpers:  Electncal  and  Eiectronc 
Equipment  Repairers. 

Helpers:  Miscellaneous  Mechanics 
and  Repairers 

Mechanics  and  Repairers.  Not  Else- 
where Classified 


49-0000    PRODUCTION  OCCUPATIONS 


49-1000    SUPERVISORS,  PRODUC- 
TION AND  OPERATING: 
49-1001  


49-2000    ASSEMBLERS   AND   FAB- 
RICATORS: 
49-2001 _.... 


49-2002 


49-2010    ELECTRICAL,            ELEC- 
TRONICS,                                 AND 
ELECTROMECHANICAL      ASSEM- 
BLERS: 
4^201 1  


49-2012 


49-2021 


49-2022 


49-2023 
49-2024 


FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  PRODUCTION  AND 
OPERATING  WORKERS. 


AIRCRAFT  STRUCTURE,  SUR- 
FACES, RIGGING.  AND  SYS- 
TEMS ASSEMBLERS. 

COIL  WINDERS,  TAPERS.  AND 
FINISHERS. 


ELECTRICAL     AND     ELECTRONIC 
EQUIPMENT  ASSEMBLERS. 


ELECTROMECHANICAL 
MENT  ASSEMBLERS. 


EQUIP- 


49-2099 


PROCESSING 


49-3000    FOOD 
WORKERS: 

49-3001  

49-3010  BUTCHERS  AND  OTHER 
MEAT,  POULTRY,  AND  FISH 
PROCESSING  OCCUPATIONS 

49-3011  

49-3012  


49-3013 


ENGINE  AND  OTHER  MACHINE 
ASSEMBLERS. 

FIBERGLASS  LAMINATORS  AND 
FABRICATORS. 

TEAM  ASSEMBLERS  

TIMING  DEVICE  ASSEMBLERS, 
ADJUSTERS,  AND  CALI- 

BRATORS. 


ASSEMBLERS      AND 
TORS.  ALL  OTHER. 


FABRICA- 


BAKERS 


BUTCHERS  AND  MEAT  CUTTERS 
MEAT,  POULTRY,  AND  FISH  CUT- 
TERS AND  TRIMMERS. 
SLAUGHT^ERS        AND        MEAT 
PACKERS. 


67 


71 


•6812 


•772 


•6867 

•772 
•6812 

•6867 

•6812 


SUPERVISORS,   PRECISION   PRO- 
DUCTION OCCUPATIONS 

SUPERVISORS,  PRODUCTION  OC- 
CUPATIONS. 


Precision  Assemblers  (Metal). 
ASSEMBLERS. 


Preasion    Electncal    and    Electronic 

Equipment  Assemblers 
ASSEMBLERS 
Precision  Assemblers  (Metal). 

Precision    Electncal    and    Electronic 

Equipment  Assemblers 
Precision  Assemblers  (Metal). 


•772    ASSEMBLERS. 
•7667    Compressing   and   Compacting   Ma- 
chine Operators  and  Tenders. 

•772  I  ASSEMBLERS. 

•772     ASSEMBLERS 

6882    Precision  Adjusters  and  Calibrators. 


•772 
774 


6872 


ASSEMBLERS. 

FABRICATORS,  NOT  ELSEWHERE 
CLASSIFIED. 


Bakers. 


•6871     Butchers  and  Meal  Cutlers. 
•7753    Hand  Cutting  And  Tnmming  Occupa- 
tions. 
6871  '  Butchers  and  Meat  Cutters. 
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1997  soc 


49-3021 

49-3022 
49-3023 


49-4000     METALWORKING         AND 
plastic- working  WORKERS: 
49-4001   


49-4002 


49-4003 


49-4004 


49-4005 


49-4006 


49-^«X)7 


49-4008 


49-4011 

49-4012 
49-4013 

49-4014 


Title 


FOOD  AND  tobacco  ROASTING, 
BAKING,  AND  DRYING  MACHINE 
OPERATORS  AND  TENDERS. 


FOOD  BATCHMAKERS 


FOOD  COOKING  MACHINE  OPER- 
ATORS AND  TENDERS. 


COMPUTER-CONTROLLED  MA- 
CHINE TOOL  OPERATORS, 
METAL  AND  PLASTIC. 

CUTTING.  PUNCHING.  AND 
PRESS  MACHINE  SETTERS.  OP- 
ERATORS, AND  TENDERS, 
METAL  AND  PLASTIC. 


DRILLING  AND  BORING  MACHINE 
TOOL  SETTERS,  OPERATORS, 
AND  TENDERS.  METAL  AND 
PLASTIC. 


EXTRUDING  AND  DRAWING  MA- 
CHINE SETTERS,  OPERATORS, 
AND  TENDERS,  METAL  AND 
PLASTIC. 


FORGING  MACHINE  SETTERS. 
OPERATORS,  AND  TENDERS, 
METAL  AND  PLASTIC. 


GRINDING,  LAPPING.  POLISHING. 
AND  BUFFING  MACHINE  TOOL 
SETTERS.  OPERATORS.  AND 
TENDERS.  METAL  AND  PLASTIC. 


HEAT  TREATING  EQUIPMENT 
SETTERS.  OPERATORS,  AND 
TENDERS,  METAL  AND  PLASTIC. 


LATHE  AND  TURNING  MACHINE 
TOOL  SETTERS.  OPERATORS, 
AND  TENDERS,  METAL  AND 
PLASTIC. 


LAY-OUT  WORKERS,  METAL  AND 
PLASTIC. 

MACHINISTS  

METAL-REFINING  FURNACE  OP- 
ERATORS AND  TENDERS. 

MILLING  AND  PLANING  MACHINE 
SETTERS.  OPERATORS.  AND 
TENDERS,  METAL  AND  PLASTIC. 


1980  SOC 


Title 


7472 

7672 
6873 
•7679 

7326 
7314 

7317 
7514 
7517 
7318 

7518 
7315 

7515 
7319 

7519 
7322 

7324 
7344 

•7544 
7312 

7512 

6821 

6813 
•7544 

7313 
7513 


Roasting  and  Baking  Machine  Setup 
Operators. 

Roasting  and  Baking  Machine  Oper- 
ators and  Tenders. 

Batchmakers  (Candymakers. 

Cheesemakers,  Etc.). 

Miscellaneous  Machine  Operators 
and  Tenders,  Not  Elsewhere  Clas- 
sified. 


Numencal    Control    Machine    Setup 
Operators. 

Punching    and    Shearing    Machine 
Setup  Operators. 


Press  and  Brake  Machine  Setup  Op- 
erators. 

Punching  and  Sheanng  Machine  Op- 
erators and  Tenders. 

Press  and  Brake  Machine  Operators 
and  Tenders. 

Drilling  and  Bonng  Machine  Setup 
Operators. 


Drilling  and  Bonng  Machine  Opera- 
tors and  Tenders. 

Extruding  and  Drawing  Machine 
Setup  Operators. 


Extoiding  and  Drawing  Machine  Op- 
erators and  Tenders. 
Forging  Machine  Setup  Operators. 


Forging  Machine  Operators  and 
Tenders. 

Gnnding,  Abrading,  Buffing,  and 
Polishing  Machine  Setup  Opera- 
tors. 

Lapping  and  Honing  Machine  Setup 

Operators. 
Heating  Equipment  Setup  Operators. 


Heating    Equipment   Operators   and 

Tenders. 
Lathe   and   Turning   Machine   Setup 

Operators. 


Lathe  and  Turning  Machine  Opera- 
tors and  Tenders. 
Lay-out  Workers. 

Machinists. 

Heating    Equipment   Operators   and 

Tenders. 
Milling  and   Planing  Machine  Setup 

Operators. 

Milling  and  Planing  Machine  Opera- 
tors and  Tenders. 
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1997  SOC 


Title 


49-4020  MODEL  MAKERS  AND 
PATTERNMAKERS,  METAL  AND 
PLASTIC: 


49-4021 
49-4022 

49-4031 

49-4032 


49-4033 

49-4034 
49-4035 

49-4036 
49-4037 

49-4038  . 


49-4041 
4^-4042 


49-^050    WELDING,      SOLDERING, 
AND  BRAZING  WORKERS: 
4&-4051  


49-^052 


49-^099 


MODEL     MAKERS. 
PLASTIC. 


METAL     AND 


PATTERNMAKERS.     METAL     AND 
PLASTIC. 


MOLDERS,         SHARERS,         AND 

COREMAKERS. 
MOLDING,      COREMAKING,      AND 

CASTING    MACHINE    SETTERS, 

OPERATORS,     AND     TENDERS, 

METAL  AND  PLASTIC. 


MULTIPLE  MACHINE  TOOL  SET- 
TERS, OPERATORS,  AND 
TENDERS,  METAL  AND  PLASTIC. 

NUMERICAL  TOOL  AND  PROCESS 
CONTROL  PROGRAMMERS. 

PLATING  AND  COATING  MACHINE 
SETTERS,  OPERATORS,  AND 
TENDERS.  METAL  AND  PLASTIC. 


POURERS  AND  CASTERS,  METAL 

ROLLING  MACHINE  SETTERS,  OP- 
ERATORS, AND  TENDERS, 
METAL  AND  PLASTIC. 


STRUCTURAL     METAL     FABRICA- 
TORS AND  FITTERS. 


TOOL  AND  DIE  MAKERS  

TOOL    GRINDERS,    FILERS,    AND 
SHARPENERS. 


WELDERS,  CUTTERS.  SOLDER- 
ERS.  AND  BRAZERS. 

WELDING,  SOLDERING,  AND 
BRAZING  MACHINE  SETTERS. 
OPERATORS,  AND  TENDERS, 


MACHINE  SETTERS.  OPERATORS. 
AND  TENDERS,  METAL  AND 
PLASTIC,  ALL  OTHER. 


1980  SOC 


•6862 
•6817 
•6862 
•6817 
6861 
7342 

7542 
•7329 

3974 
7343 

7543 

•7754 

7316 

7516 

•6812 

•7339 

6811 
6816 

7714 

7717 
7332 

7333 

7532 

7533 

♦7329 

•7549 


Title 


Precision      Patlernmakers,      Lay-out 

Workers  and  Cutters. 
Patlernmakers    and    Model    Makers 

(Metal) 
Precision     Patternmakers,      Lay-out 

Workers  and  Cutters 
Patternmakers    and    Model    Makers 

(Metal). 
Precision  Hand  Molders  and  Shap- 

ers  (Except  Jewelers), 
Mowing  and  Casting  Machine  Setup 

Operators. 


Molding  and  Casting  Machine  Oper- 
ators and  Tenaers 

Miscellaneous  Metalwort^ing  ana 
Plastic  Working  Machine  Setup 
Operators 

Programmers,  Numencal,  Tool  and 
Process  Control 

Plating  and  Coating  Machine  Setup 
Operators. 

Plating  and  Coating  Machine  Opera- 
tors and  Tenders 

Hand  Molding  And  Casting  Occupa- 
tions. 

Rolling  Machine  Setup  Operators. 


Rolling      Machine     Operators      and 

Tenders. 
Precision  Assemblers  (Metal) 

Miscellaneous    Fabncating    Machine 

Setup  Operators 
Tool  and  Die  Makers. 
Precision  Gnnders.  Filers,  and  Tool 

Sharpeners. 


Welders  And  Cutters. 

Solderers  And  Brazers. 

Welding  Machine  Setup  Operators 


Soldering  ana  Brazing  Macnme 
Setup  Operators. 

WeWing  Machine  Operators  and 
Tenders 

Soldenng  and  Brazmg  Machine  Op- 
erators and  Tenders 

Miscellaneous  Metaiwon^mg  and 
Plastic  Working  Machine  Setup 
Operators 

Miscellaneous     Metal     and     Plastic 
Processing      Machine      Operators 
and  Tenders, 
*7529  ,  Miscellaneous      Metalworking      arxl 
Plastic    Working    Machine    Opera- 
tors and  Tenders, 
*7539     Miscellaneous    Fabncating    Machine 
I      Operators  and  Tenders 
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1997  SOC 


49-5000     PRINTING  WORKERS: 
49-6001  

49-5002  

49-5003  

49-5004  

49-5005  


49-5006 


Title 


BINDERY  WORKERS 

BOOKBINDERS  

DESKTOP   PUBLISHING  SPECIAL- 
ISTS. 
JOB  PRINTERS  

PREPRESS     TECHNICIANS     AND 
WORKERS. 


1980  SOC 


PRINTING  MACHINE  OPERATORS 


49-6000    TEXTILE,   APPAREL,  AND 
FURNISHINGS  WORKERS: 
49-6001  

49-6002  

49-6003  

49-6004  

49-6005  

49-6006  

49-6007  

49-6010     TAILORS.  DRESS- 

MAKERS, AND  SEWERS: 

49-601 1  

49-601 2  

49-6021  

49-6022  


EXTRUDING  AND  FORMING  MA- 
CHINE SETTERS,  OPERATORS, 
AND  TENDERS,  SYNTHETIC 
AND  GLASS  FIBERS. 

FABRIC  AND  APPAREL 

PATTERNMAKERS. 

LAUNDRY  AND  DRY-CLEANING 
WORKERS. 


PRESSERS,   TEXTILE,   GARMENT. 
AND  RELATED  MATERIALS. 

SEWING  MACHINE  OPERATORS  .. 

SHOE  AND  LEATHER  WORKERS 

AND  REPAIRERS. 
SHOE      MACHINE      OPERATORS 

AND  TENDERS. 


SEWERS,  HAND 

TAILORS,  DRESSMAKERS.  AND 
CUSTOM  SEWERS. 

TEXTILE  BLEACHING  AND  DYE- 
ING MACHINE  OPERATORS 
AND  TENDERS. 

TEXTILE  CUTTING  MACHINE  SET- 
TERS, OPERATORS.  AND 
TENDERS. 


•7339 
•7349 

•7449 
•7649 

6844 
•6849 

•6849 
6842 

•6849 
7444 
7642 
7644 

6841 

7443 
•7449 

7643 

•7649 


7663 


6856 


Title 


Miscellaneous  Fabricating  Machine 
Setup  Operators. 

Miscellaneous  Metal  and  Plastic 
Processing  Machine  Setup  Opera- 
tors. 

Miscellaneous  Pnnting  Machine 
Setup  Operators. 

Pnnting  Machine  Operators  and 
Tenders.  Not  Elsewhere  Classi- 
fied. 

Bookbinders. 

Miscellaneous  Precision  Printing  Oc- 
cupations. 

Miscellaneous  Precision  Pnnting  Oc- 
cupations. 

Precision  Lithographers  and 
Photoengravers. 

Miscellaneous  Precision  Pnnting  Oc- 
cupations. 

Photoengraving  and  Lithographing 
Machine  Setup  Operators. 

Typesetting  and  Composing  Machine 
Operators  and  Tenders. 

Photoengraving  and  Lithographing 
Machine  Operators  and  Tenders. 

Precision  Typesetters. 

Pnnting  Press  Setup  Operators. 

Miscellaneous  Printing  Machine 
Setup  Operators. 

Printing  Machine  Operators  and 
Tenders. 

Pnnting  Machine  Operators  and 
Tenders,  Not  Elsewhere  Classi- 
fied. 


Extruding  and  Forming  Machine  Of>- 
erators  and  Tenders. 


Apparel  and  Fabric  Patternmakers. 


•6855  I  Precision  Laundering,  Cleaning,  and 

I      Dyeing  Occupations. 
7658     Laundenng   and   Dry   Cleaning   Ma- 
chine Operators  and  Tenders. 
•6855     Precision  Laundenng,  Cleaning,  and 

Dyeing  Occupations. 
7657    Pressing  Machine  Operators. 

7655  I  Textile   Sewing    Machine   Operators 

and  Tenders. 
6854    Shoemakers   and   Leather   Workers 
and  Repairers. 

7656  Shoe      Machine      Operators      and 

Tenders. 


7752 
6852 


Hand  Sewing  Occupations. 
Tailors  and  Dressmakers.  Hand. 


•7659  I  Miscellaneous  Textile  Machine  Oper- 
'      ators  and  Tenders. 
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1997  SOC 


FitJe 


49-6023 


49-6024 


49-6025  

49-6099 

49-7000     WOODWORKERS: 

49-7001  

49-7002  

49-7010     model      makers      AND 
PATTERNMAKERS.  WOOD: 
49-701 1  

49-7012  

49-7021  

49-7022  


Textile  ■  Cutting    Machine   Operators 
and  Tenders. 


49-7099  

49-8000     PLANT  AND  SYSTEM  OP- 
ERATORS: 
49-8001  

49-8002  

49-8003  „ 


TEXTILE  KNITTING  AND  WEAVING 
MACHINE  SETTERS.  OPERA- 
TORS. AND  TENDERS. 

TEXTILE  WINDING.  TWISTING, 
AND  DRAWING  OUT  MACHINE 
SETTERS,  OPERATORS,  AND 
TENDERS 


UPHOLSTERERS  

TEXTILE,  APPAREL,  AND  FUR- 
NISHINGS WORKERS,  ALL 
OTHER. 


CABINETMAKERS      AND      BENCH 

CARPENTERS. 
FURNITURE  FINISHERS 

MODEL  MAKERS,  WOOD 

PATTERNMAKERS.  WOOD  

SAWING  MACHINE  SETTERS,  OP- 
ERATORS. AND  TENDERS, 
WOOD. 


WOODWORKING  MACHINE  SET- 
TERS. OPERATORS,  AND 
TENDERS,  EXCEPT  SAWING. 


WOODWORKERS,  ALL  OTHER 


CHEMICAL  PLANT  AND  SYSTEM 
OPERATORS. 

GAS  PLANT  OPERATORS  

PETROLEUM  PUMP  SYSTEM  OP- 
ERATORS, REFINERY  OPERA- 
TORS. AND  GAUGERS. 


1980  SOC 


7652 
7451 

7452 

•7459 

7651 

6853 
6859 

•7459 
•7659 

6832 
6835 

•6831 

•6831 

7433 

7633 
7431 

7432 

7434 
7435 

7439 

7631 

7632 

7634 

7635 

7636 

•7639 

6839 

694 


Title 


Knitting  and  Weaving  Machine  Oper- 
ators and  Tenders 

WinOirvg  and  Twisting  Machine  Setup 
Operators 


Knitting  and  Weaving  Machine  Setup 
Operators 

Textile  Machine  Setup  Operators 
Not  Elsewhere  Classified 

Winding  and  Twisting  Machine  Oper- 
ators and  Tenders. 

Upholsterers 

Miscellaneous  Precision  Apparel  and 
Fabric  Workers. 

Textile  Machine  Setup  Operators, 
Not  Elsewhere  Classified. 

Miscellaneous  Textile  Machine  Oper- 
ators and  Tenders 

Cabinet    Makers    and    Bench    Car- 
penters 
Furniture  Finishers. 


Patternmakers   and    Model    Makers. 

Wood 
PatiernmaKers    and    Modei    Makers, 

Wood 
Sawing  Machine  Setup  Operators. 


Sawing     Machine     Operators     and 

Tenders. 
Lathe  and  Turning  Machine  Setup 

Operators. 

Router  and  Planer  Machine  Setup 
Operators. 

Sanding  Machine  Setup  Operators. 

Shaping  and  Joining  Machine  Setup 
Operators. 

Miscellaneous  Woodworking  Ma- 
chine Setup  Operators. 

Lathe  and  Turning  Machine  Opera- 
tors and  Tenders. 

Router  and  Planer  Machine  Opera- 
tors and  Tenders. 

Sanding  Machine  Operators  ano 
Tenders 

Shaping  and  Joining  Machine  Op>era- 
tors  and  Tenoers 

Nailing  ano  Tacking  Machine  Opera- 
tors and  Tenders 

Miscellaneous  Woodworking  Ma- 
chine Operators  and  Tenders 

Miscellaneous  Precision_  Wood- 
workers 


CHEMICAL  PLANT  OPERATORS 


692     GAS  PLANT  OPERATORS 

695     PETROLEUM  PLANT  OPERATORS. 
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1997  SOC 


49-8010     POWER    PLANT    OPERA- 
TORS   DISTRIBUTORS.  AND  DIS- 
PATCHERS; 
49-801 1  


Title 


49-8012 
49-8013 
49-8021 

49-8022 
49-8099 


49-9000     MISCELLANEOUS 
PRODUCTION  OCCUPA- 

TIONS:. 

49-900 1  - 


49-9002 


49-9003 


49-9004 


49-9005 


49-9006 


49-9007 
49-9008  . 

49-9011 
49-9012 

49-9013 


1980  SOC 


49-9014 


NUCLEAR  POWER  REACTOR  OP- 
ERATORS. 

POWER  DISTRIBUTORS  AND  DIS- 
PATCHERS. 

POWER  PLANT  OPERATORS  

STATIONARY  ENGINEERS  AND 
BOtLER  OPERATORS. 


WATER  AND  LIQUID  WASTE 
TREATMENT  PLANT  AND  SYS- 
TEM OPERATORS. 

PLANT  AND  SYSTEM  OPERA- 
TORS. ALL  OTHER. 


CEMENTING  AND  GLUING  MA- 
CHINE OPERATORS  AND 
TENDERS. 

CHEMICAL  EQUIPMENT  OPERA- 
TORS AND  TENDERS. 


CLEANING.  WASHING.  AND 
METAL  PICKLING  EQUIPMENT 
OPERATORS  AND  TENDERS. 

COATING,  PAINTING.  AND  SPRAY- 
ING MACHINE  SETTERS.  OPER- 
ATORS, AND  TENDERS. 

COOLING  AND  FREEZING  EQUIP- 
MENT OPERATORS  AND 
TENDERS. 

CRUSHING.  GRINDING.  AND 
POLISHING  MACHINE  SETTERS, 
OPERATORS.  AND  TENDERS. 


CUTTERS  AND  TRIMMERS.  HAND 

CUTTING  AND  SLICING  MACHINE 
SETTERS,  OPERATORS.  AND 
TENDERS. 


DENTAL    LABORATORY    TECHNI- 
CIANS. 
ETCHERS  AND  ENGRAVERS 


EXTRUDING,  FORMING,  PRESS- 
ING. AND  COMPACTING  MA- 
CHINE SETTERS.  OPERATORS. 
AND  TENDERS. 


FURNACE,  KILN,  OVEN,  DRIER, 
AND  KETTLE  OPERATORS  AND 
TENDERS. 


Title 


•6932 

•6932 

•6932 

6931 

7668 


696 


7661 

•7666 

•7676 

7673 

•7669 

7665 

7477 

7522 

7677 

•7753 

7478 

7678 
6865 
7757 
6823 


Power  Plant  and  Systems  Operators, 
except  Stationary  Engineers. 

Power  Plant  and  Systems  Operators, 
except  Stationary  Engineers. 

Power  Plant  and  Systems  Operators, 
except  Stationary  Engineers. 

Stationary  Engineers. 

Boiler  Operators  and  Tenders  (Low 
Pressure). 

WATER  AND  SEWAGE  TREAT- 
MENT PLANT  OPERATORS. 

MISCELLANEOUS  PLANT  OR  SYS- 
TEM OPERATORS. 


Cementing  and  Gluing  Machine  Op- 
erators and  Tenders. 

Separating  and  Filtering  Machine 
Operators  and  Terxjers. 

Still,  Clarifier  and  Precipitator  Opera- 
tors and  Tenders. 

Washing,  Cleaning  and  Pickling 
Equipment  Operators  and 
Tenders. 

Coating,  Painting,  and  Spraying  Ma- 
chine Operators  and  Tenders. 

Cooling  and  Freezing  Equipment  Op- 
erators and  Tenders. 

Crushing,  Gnnding  and  Polishing 
Machine  Setup  Operators. 

Grinding,  Abrading,  Buffing  and 
Polishing  Machine  Operators  and 
Tenders. 

Crushing,  Gnnding  and  Polishing 
Machine  Operators  and  Tenders. 

Hand  Cutting  And  Tnmming  Occupa- 
tions. 

Slicing  and  Cutting  Machine  Setup 
Operators. 

Slicing  and  Cutting  Machine  Opera- 
tors and  Tenders. 
Dental  Latx)ratory  Technicians. 


Hand  Engraving  And  Printing  Occu- 
pations. 
Engravers. 

7463  I  Extruding     and     Forming     Machine 
Setup  Operators. 


7467  j  Compressing   and   Compacting   Ma- 
chine Setup  Operators. 
•7667    Compressing   and   Compacting   Ma- 
chine Operators  and  Tenders. 

7675     Furnace,  Kiln,  and  Oven  Operators 
and  Tenders. 
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1997  SOC 


49-9015 

49-9016 


49-9017 

49-9018 
49-9021 

49-9022 
49-9023 
49-9024 

49-9025  , 
49-9026  . 

49-9027  . 


49-9030     PHOTOGRAPHIC 
PROCESS  WORKERS  AND  PROC- 
ESSING MACHINE  OPERATORS: 
49-9031  


49-9032 

49-9041 
49-9042 


49-9043 


49-9044 


Title 


1980  SOC 


GRINDING  AND  POLISHING 
WORKERS,  HAND. 

INSPECTORS.  TESTERS,  SORT- 
ERS, SAMPLERS,  AND  WEIGH- 
ERS. 


JEWELERS        AND        PRECIOUS 
STONE  AND  METAL  WORKERS. 


MEDICAL  APPLIANCE  TECHNI- 
CIANS. 

MIXING  AND  BLENDING  MACHINE 
SETTERS,  OPERATORS,  AND 
TENDERS. 

MOLDERS  AND  CASTERS,  EX- 
CEPT METAL  AND  PLASTIC. 

OPHTHALMIC  LABORATORY 

TECHNICIANS. 

PACKAGING  AND  FILLING  MA- 
CHINE OPERATORS  AND 
TENDERS. 


PAINTERS,  TRANSPORTATION 
EQUIPMENT. 

PAINTING.  COATING,  AND  DECO- 
RATING WORKERS. 


PAPER  GOODS  MACHINE  SET- 
TERS, OPERATORS,  AND 
TENDERS. 


PROCESS 


PHOTOGRAPHIC 
WORKERS. 

PHOTOGRAPHIC  PROCESSING 
MACHINE  OPERATORS. 

SEMICONDUCTOR  PROCESSORS 

SEPARATING,  FILTERING,  CLARI- 
FYING, PRECIPITATING,  AND 
STILL  MACHINE  SETTERS,  OP- 
ERATORS, AND  TENDERS. 


TIRE  BUILDING  MACHINE  OPERA- 
TORS. 

HELPERS— PRODUCTION     OCCU- 
PATIONS. 


7758 
6881 

782 

783 
6822 

6866 

•6869 

7664 

•7754 
6864 
7462 

7662 
•7669 
6863 
7756 
7474 

7674 


6868 

7671 

•772 
7476 

•7666 

•7676 
•7679 

8611 

8614 

8615 
8616 
^17 


Title 


Hand  Grinding  And  Polishing  Occu- 
pations. 

Precision  Inspectors.  Testers,  and 
Graders. 

PRODUCTION  INSPECTORS. 

CHECKERS  AND  EXAMINERS. 

PRODUCTION  TESTERS 

Precision  Hand  Molders  and  Shap- 
ers  (Jewelers). 

Gem  and  Diamond  Working  Occupa- 
tions 

Miscellaneous  Precision  Workers. 
Not  Elsewhere  Classified 

Mixing  and  Blending  Machine  Opera- 
tors and  Tenders. 

Hand  Molding  And  Casting  Occupa- 
tions. 
Optical  Goods  Workers 

Packaging  and  Filling  Machine  Setup 
Operators. 

PacKaging  and  Filling  Machine  Oper- 
ators and  Tenders 

Coating.  Painting  and  Spraying  Ma- 
chine Operators  and  Tenders 

Detail  Design  Painters  and  Decora- 
tors. 

Hand  Painting,  Coating  And  Decorat- 
ing Occupations 

Folding  Machine  Setup  Operators. 


FokJing     Machine     Operators     and 
Tenders. 


Photographic  Process  Workers. 

Photographic  Processing  Machine 
Operators 

ASSEMBLERS 

Still,  Ciaritymg,  and  Precioitating  Ma- 
chine Setup  Operators. 


Separating  and  Fiftenng  Machine 
Operators  ano  "^enders 

Still,  Clanfier  and  Precipitator  Opera- 
tors and  Tenders. 

Miscellaneous  Machine  Operators 
ana  Tenders.  Not  Elsesvhere  Clas- 
sified. 

Helpers:  MetaiworKing  and  Piastic 
Working  Machine  Operators  and 
Tenders 

Helpers,  Metai  ana  Plastic  Process- 
ing Machine  Operators  and 
Tenders. 

Helpers:  Woodwon<ing  Machine  Op- 
erators and  Tenders 

Helpers:  Printing  Machine  Operators 
and  Tenders 

Helpers:  Textile,  Apparei  and  Fur- 
nishings Machine  Operators  and 
Tenders. 
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1997  SOC 


49-9999 


Title 


PRODUCTION      WORKERS,      ALL 
OTHER. 


1980  SOC 


8618 

8619 

862 

6879 

•7349 

•7529 

•7539 
•7549 

•7639 
7755 
6829 

•7679 

7759 
•7639 
•7479 
•6869 


Title 


Helpers;  Machine  Operators  and 
Tenders,  Assorted  Matenals. 

Helpers;  Precision  Production  Occu- 
pations and  Setup  Operators 

HELPERS;  FABRICATORS  AND  IN- 
SPECTORS. 

Miscellaneous  Precision  Food  Work- 
ers. 

Miscellaneous  Metal  and  Plastic 
Processing  Machine  Setup  Opera- 
tors. 

Miscellaneous  Metalworking  and 
Plastic  Working  Machine  Opera- 
tors and  Tenders. 

Miscellaneous  Fabncating  Machine 
Operators  and  Tenders. 

Miscellaneous  Metal  and  Plastic 
Processing  Machine  Operators 
and  Tenders. 

Miscellaneous  Woodworking  Ma- 
chine Operators  and  Tenders. 

Hand  Forming  and  Shaping  Occupa- 
tions. 

Miscellaneous  Preasion  Metal  Work- 
ers. 

Miscellaneous  Machine  Operators 
and  Tenders,  Not  Elsewhere  Clas- 
sified. 

Miscellaneous  Hand  Working  Occu- 
pations. 

Miscellaneous  Woodworking  Ma- 
chine Operators  and  Tenders. 

Miscellaneous  Machine  Setup  Oper- 
ators. 

Miscellaneous  Precision  Workers, 
Not  Elsewhere  Classified. 


51-0000    TRANSPORTATION  AND  MATERIAL  MOVING  OCCUPATIONS 


51-1000    SUPERVISORS,      TRANS- 
PORTATION       AND        MATERIAL 
MOVING: 
5 ■ - 1 001   


51-1002 


51-1003 


AIRCRAFT  CARGO  HANDLING  SU- 
PERVISORS. 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  HELPERS,  LABOR- 
ERS. AND  MATERIAL  MOVERS, 
HAND. 

RRST-UNE  SUPERVISORS/MAN- 
AGERS OF  TRANSPORTATION 
AND  MATERIAL-MOVING  MA- 
CHINE AND  VEHICLE  OPERA- 
TORS. 


51-2000     AIR       TRANSPORTATION 

WORKERS 
51-2010     AIRCRAFT    PILOTS    AND 

FLIGHT  ENGINEERS: 

51-201 1  


51-2012 


51-2020     AIR   TRAFFIC   CONTROL- 
LERS     AND      AIRFIELD      OPER- 
ATIONS SPECIALISTS: 
51-2021  


85 


8111 


SUPERVISORS;  HANDLERS, 

EQUIPMENT  CLEANERS,   HELP- 
ERS. AND  LABORERS. 

Supervtsors;  Motor  Vehicle  Opera- 
tors. 


812    SUPERVISORS;    MATERIAL    MOV- 
I      ING  EQUIPMENT  OPERATORS. 
'8242    Boat  and  Barge  Operators. 


AIRUNE  PILOTS.  COPILOTS,  AND 

FLIGHT  ENGINEERS. 
COMMERCIAL  PILOTS  . — 


AIR  TRAFFIC  CONTROLLERS 


•825 
•825 

•392 


AIRPLANE  PILOTS  AND  NAVIGA- 
TORS. 

AIRPLANE  PILOTS  AND  NAVIGA- 
TORS. 


AIR  TRAFFIC  CONTROLLERS. 
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1997  SOC 


Title 


1980  SOC 


Title 


51-2022 


51-3000     MOTOR  VEHICLE  OPERA- 
TORS; 
51-3001  


51-3010    BUS  DRIVERS: 
51-3011 


51-3012  

51-3021  

51-3022  

51-3030    TRUCK  DRIVERS: 
51-3031  


51-3032 
51-3099 


51-4000    RAIL     TRANSPORTATION 

WORKERS' 
51-4010     LOCOMOTIVE  ENGI- 

NEERS AND  OPERATORS: 

51-401 1  _ 

5 1  -401 2  > 

51-401 3  „ 


51-4021 
51-4022 
51-4023 
51-4099 


51-5000    WATER            TRANSPOR- 
TATION WORKERS: 
51-5001  


51-5002  

51-5010    SHIP    AND     BOAT    CAP- 
TAINS AND  OPERATORS: 
51-5011  


51-5012 

51-5021  

51-6000    OTHER 
TATION  WORKERS: 
51-6001   „.. 


TRANSPOR- 


51-6002 
51-6003 

51-6004 

51-6005 
51-6099 


51-7000    MATERIAL 
WORKERS: 
51-7001  


MOVING 


AIRFIELD  OPERATIONS  SPECIAL- 
ISTS. 


AMBULANCE  DRIVERS  AND  AT- 
TENDANTS, EXCEPT  EMER- 
GENCY MEDICAL  TECHNICIANS. 

BUS  DRIVERS,  TRANSIT  AND 
INTERCITY. 

BUS  DRIVERS,  SCHOOL 

DRIVER/SALES  WORKERS 

TAXI  DRIVERS  AND  CHAUFFEURS 

TRUCK  DRIVERS,  HEAVY  AND 
TRACTOR-TRAILER. 

TRUCK  DRIVERS,  LIGHT/DELIV- 
ERY SERVICES. 

MOTOR  VEHICLE  OPERATORS, 
ALL  OTHER. 


LOCOMOTIVE  ENGINEERS  

LOCOMOTIVE  FIRERS  

RAIL  YARD  ENGINEERS,  DINKEY 
OPERATORS,  AND  HOSTLERS. 

RAILROAD  BRAKE,  SIGNAL,  AND 
SWITCH  OPERATORS. 

RAILROAD  CONDUCTORS  AND 
YARDMASTERS. 

SUBWAY  AND  STREETCAR  OPER- 
ATORS. 

RAIL  TRANSPORTATION  WORK- 
ERS, ALL  OTHER. 


BRIDGE  AND  LOCI^ENDERS 


SAILORS  AND  MARINE  OILERS 


CAPTAINS,    MATES,    AND   PILOTS 
OF  WATER  VESSELS. 


MOTORBOAT  OPERATORS 
SHIP  ENGINEERS 


CLEANERS    OF    VEHICLES    AND 
EQUIPMENT. 

PARKING  LOT  ATTENDANTS  

SERVICE  STATION  ATTENDANTS 


TRAFFIC  TECHNICIANS 


TRANSPORTATION  INSPECTORS 
TRANSPORTATION        WORKERS, 
ALL  OTHER. 


CONVEYOR      OPERATORS      AND 
TENDERS. 


•392 


•5233 


•8215 

•8215 
8218 
8216 

8212 

8213 
8214 

•8219 


AIR  TRAFFIC  CONTROLLERS. 


Health  Aides,  Except  Nursing. 


Bus  Drivers. 

Bus  Drivers. 

Drjver-SaJes  Workers. 

Taxicab  Drivers  and  Chauffeurs. 

Truck  Drivers,  Tractor-trailer. 

Truck  Drivers,  Heavy 

Truck  Dnvers.  Light  (Including  Deliv- 
ery and  Route  Drivers). 

Other  Motor  Transportation  Ocapa- 
tions.  Not  Elsewf>ere  Classified. 


*8232  Locomotive  Operating  Occupations 
•8232  Locomotive  Operating  Occupations 
•8232    Locomotive  Operating  Occupations 


8233 

8113 

•8232 

•8239 

8245 
8243 

8241 

•8242 

•8242 

8244 

875 

874 
873 

•399 

828 
•8219 

•8239 

•8319 
8726 


Railroad  Brake,  Signal,  and  Switch 

Operators. 
Railroad  Conductors  and 

Yardmasters. 
Locomotive  Operating  Occupations. 

Rail    Vehicle   Operators,   Not    Else- 
where Classified. 


Bndge,       Lock,      and       Lighthouse 

Tenders. 
Sailors  and  Deckhands. 


Ship  Captains  ano  Mates 

Boat  and  Barge  Operators. 
Boat  and  Barge  Operators. 
Manne  Engineers 


VEHICLE  WASHERS  AND  EQUIP- 
MENT CLEANERS 

PARKING  LOT  ATTENDANTS 

GARAGE  AND  SERVICE  STATION 
RELATED  OCCUPATIONS 

TECHNICIANS.  NOT  ELSEWHERE 
CLASSIFIED 

TRANSPORTATION  INSPECTORS. 

Other  Motor  Transportation  Occupa- 
tions. Not  Elsewhere  Classified 

Rail  Vehicle  Operators,  Not  Else- 
where Classifted. 


Miscellaneous  Matenal-Moving 

Equipment  Operators. 
Freight,  Stock,  arxj  Material  Movers. 

Not  Elsewhere  Classified. 
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1997  SOC 

Title 

1980  SOC 

Titte 

51-7002  

CRANE  AND  TOWER  OPERATORS 

8315 

Crane  and  Tower  Operators. 

51-7003 

ELEVATOR  OPERATORS ~ 

5245 

Elevator  Operators. 

51-7010   excavating,    dredge, 

AND  loading  machine  OPERA- 

TORS 

51-701 1  -.... 

DREDGE  OPERATORS  _ 

•8316 

Excavating  and  Loading  Machine 
Operators. 

51-7012 

EXCAVATING  AND  LOADING  MA- 
CHINE AND  DRAGLINE  OPERA- 

•8316 

Excavating    and    Loading    Machine 

Operators. 

TORS 

51-7013  

LOADING  MACHINE  OPERATORS, 

•8316 

Excavating    and    Loading    Machine 

UNDERGROUND  MINING. 

Operators. 

51-7021  

HOIST  AND  WINCH  OPERATORS  .. 

8314 

Hoist  and  Winch  Operators. 

•8319 

Miscellaneous  Material  Moving 
Equiprnent  Operators. 

51-7022  „ 

INDUSTRIAL   TRUCK   AND   TRAC- 

8318 

Industrial  Truck  and  Tractor  Equip- 

TOR OPERATORS. 

ment  Operators. 

51-7023  „ 

MACHINE           FEEDERS           AND 
OFFBEARERS. 

8725 

Machine  Feeders  and  Offbearers. 

51-7024  

PACKERS       AND       PACKAGERS. 

HAND. 

8761 

Hand  Packers  and  Packagers. 

51-7030     PUMPING    STATION    OP- 

ERATORS: 

51-7031 

GAS     COMPRESSOR     AND     GAS 

•8319 

Miscellaneous       Material       Moving 

PUMPING      STATION      OPERA- 

Equipment Operators. 

TORS. 

51-7032  

PUMP       OPERATORS.       EXCEPT 

•8319 

Miscellaneous       Material       Moving 

WELLHEAD  PUMPERS. 

Equipment  Operators. 

51 -7033       

WELLHEAD  PUMPERS  

•8319 

MisceUaf>eous  Material  Moving 
Equipooent  Operators. 

5 1 -704 1  - 

REFUSE   AND   RECYCLABLE   MA- 
TERIAL COLLECTORS. 

8722 

GartMge  Collectors. 

51-7042        _... 

SHUTTLE  CAR  OPERATORS 

•8319 

Miscellaneous       Material       Moving 

Equipment  Operators. 

51-7043     

TANK  CAR  AND  TRUCK  LOADERS 

•8319 

Miscellaneous       Material       Moving 

Equipment  Operators. 

5 1 -7044  „ „ 

LABORERS         AND         FREK3HT, 

8723 

Stevedores. 

STOCK.    AND    MATERIAL    MOV- 

• 

ERS,  HAND. 

8724 

Stock  Handlers  and  Baggers. 

8769 

Manual  Occupations.  Not  Elsewtiere 
Classified. 

51-7099  _ „„ 

MATERIAL-MOVING        WORKERS. 

•8219 

Ottier  KikJtor  Transportation  Occupa- 

ALL OTHER. 

tions.  Not  Elsewhere  Classified. 

8313 

Longshore  Equipment  Operators. 

•8319 

Miscellaneous  Material  Moving 
Equipment  Operators. 

53-0000    MUTARY  OCCUPATIONS 


53-1000    MILITARY  OFFKDER   SPE- 

CIAL     AND      TACTICAL      OPER- 

ATOHS  LEADERS/MANAGERS: 

53-1 001  

AIR  CREW  0FFK:ERS  „ 

AIRCRAR  LAUNCH  AND  RECOV- 

•91 
•91 

MILITARY  OCCUPATIONS. 

53-1 002  

MILITARY  OCCUPATKDNS. 

ERY  OFFICERS 

53-1003  „ _.. 

ARMORED  ASSAULT  VEHKXE  OF- 

•91 

MILITARY  OCCUPATIONS. 

. 

FICERS. 

5^1004  

ARTILLERY    AND    MISSILE    OFFI- 
CERS 

•91 

MILITARY  OCCUPATK)NS. 

53-1 005  _ 

COMMAND   AND   CONTROL   CEN- 
TER OFFICERS. 

•91 

MILITARY  OCCUPATIONS. 

53-1006  _. 

INFANTRY  OFFICERS  

•91 
•91 
•91 

MILITARY  OCCUPATIONS. 

53- 1 007  

SPECIAL  FORCES  OFFICERS 

MILfTARY  OFFICER  SPECIAL  AND 

MILITARY  OCCUPATIONS. 

53-1099  _ 

MILITARY  OCCUPATIONS. 

TACTICAL   OPERATIONS    LEAD- 

ERS/MANAGERS. ALL  OTHER. 
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1997  SOC 


4- 


Title 


Title 


53-2000     FIRST-LINE         ENLISTED 
MILITARY       OPERATIONS       AND 
WEAPONS      SUPERVISORS/MAN- 
AGERS: 
53-2001  


53-2002 


53-2003 


53-3000  MILITARY  ENLISTED  TAC- 
TICAL OPERATIONS  AND  AIR/ 
WEAPONS  SPECIALISTS  AND 
CREW  MEMBERS: 

53-3001  

53-3002  


53-3003 

53-3004 

53-3(M)5 

53-3006 
53-3007 

53-3008 
53-3099 


FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  AIR  CREW  MEM- 
BERS. 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  WEAPONS  SPECIAL- 
ISTS/CREW MEMBERS. 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  ALL  OTHER  TAC- 
TICAL OPERATIONS  SPECIAL- 
ISTS. 


AIR  CREW  MEMBERS  

AIRCRAFT  LAUNCH  AND  RECOV- 
ERY SPECIALISTS. 

ARMORED  ASSAULT  VEHICLE 
CREW  MEMBERS. 

ARTILLERY  AND  MISSILE  CREW 
MEMBERS. 

COMMAND  AND  CONTROL  CEN- 
TER SPECIALISTS. 

INFANTRY '. 

RADAR  AND  SONAR  TECHNI- 
CIANS. 

SPECIAL  FORCES  

MILITARY  ENLISTED  TACTICAL 
OPERATIONS  AND  AIRWEAP- 
ONS  SPECIALISTS  AND  CREW 
MEMBERS,  ALL  OTHER. 


MIUTARY  OCCUPATIONS. 


MILITARY  OCCUPATIONS 


MILITARY  OCCUPATIONS 


MILITARY 
MILITARY 

MILITARY 

MILITARY 

MILITARY 

MILITARY 
MILITARY 

MILITARY 
MILITARY 


OCCUPATIONS. 
OCCUPATIONS 

• 

OCCUPATIONS. 

OCCUPATIONS 

OCCUPATIONS. 

OCCUPATIONS. 
OCCUPATIONS. 

OCCUPATIONS. 
OCCUPATIONS 


1 980  SOC  occupations  marked  with  an  *  link  to  more  than  one  1 997  SOC  occupation 


Table  2.— 1987  SOC  Matched  to  Proposed  1997  SOC 


1980  SOC 


Title 


1997  SOC 


Title 


11     OFFICIALS       AND       ADMINISTRA- 
TORS. PUBLIC  ADMINISTRATION: 

1 1 1    

112   ;. 

113  OFFICIALS  AND  ADMINIS- 
TRATORS. GOVERNMENT 
AGENCIES: 

1131   


1132 

1133 
1134 
1135 
1139 


12-13    OFFICIALS   AND   ADMINISTRA- 
TORS. OTHER:.. 
121   r. 


Executive.  Administrative  and  Managerial 
Occupations: 


LEGISLATORS  

CHIEF    EXECUTIVES    AND    GENERAL 
ADMINISTRATORS. 


Judicial,  Public  Safety  and  Corrections 
Administrators. 

Human  Resources  Program  Administra- 
tors. 

Natural  Resources  Program  Administra- 
tors. 

Rural,  Urtan,  and  Community  Develop- 
ment Program  Administrators. 

Putilic  Finance,  Taxation,  and  Other 
Monetary  Program  Administrators. 

Officials  and  Administrators,  Put)lic  Ad- 
ministration, Not  Elsewhere  Classified. 


GENERAL    MANAGERS    AND    OTHER 
TOP  EXECUTIVES. 


11-1003 
11-1001 


•11-1002 
11-3048 
•11-1002 
•11-1002 
•11-2012 
•11-3999 

•11-1002 


LEGISLATORS. 
CHIEF  EXECUTIVES. 


GENERAL  AND  OPERATIONS  MAN- 
AGERS. 

SOCIAL  AND  COMMUNITY  SERVICE 
MANAGERS. 

GENERAL  AND  OPERATIONS  MAN- 
AGERS. 

GENERAL  AND  OPERATIONS  MAN- 
AGERS 

TREASURERS,  CONTROLLERS  AND 
CHIEF  FINANCIAL  OFFICERS 

MANAGERS  AND  ADMINISTRATORS, 
ALL  OTHER. 


GENERAL    AND    OPERATIONS    MAN- 
AGERS. 
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1980  SOC 


122 


123 


124 
125 


126 

127 
128 


1281 
1282 

1283 


Title 


FINANCIAL  MANAGERS 


131 

132 


133  

134  PUBLIC 
AGERS: 

1341    

1342  


UTILITIES       MAN- 


1343 

1344 


135     MANAGERS;  SERVICE  ORGA- 
NIZATIONS: 

1 351 


1352 
1353 

1354 
1359 


PERSONNEL  AND  LABOR  RELATIONS 
MANAGERS. 


PURCHASING  MANAGERS  

MANAGERS;   MARKETING,  ADVERTIS- 
ING, AND  PUBLIC  RELATIONS. 


MANAGERS;    ENGINEERING,    MATHE- 
MATICS, AND  NATURAL  SCIENCES. 


MANAGERS;  SOCIAL  SCIENCES  AND 

RELATED  FIELDS. 
ADMINISTRATORS;    EDUCATION    AND 

RELATED  FIELDS. 
Administrators,  Colleges  and  Universities 

Administrators;  Elementary  and  Second- 
ary Education. 

Administrators;    Education   aixl    Related 
Fields,  Not  Elsewt>ere  Classified. 


MANAGERS;  MEDICINE  AND  HEALTH 

PRODUCTION     MANAGERS.     INDUS- 
TRIAL. 
CONSTRUCTION  MANAGERS  


1997  SOC 


136  MANAGERS;  MINING,  QUAR- 
RYING, WELL  DRILLING.  AND 
SIMILAR  OPERATIONS; 

1 37  


139 


14     MANAGEMENT    RELATED    OCCU- 
PATIONS: 


Communications  Operations  Managers 

Transportation  Facilities  and  Operations 
Managers. 

Electricity.  Gas,  Water  Supply,  arxl  Sani- 
tary Services  Managers 

Postmasters  and  Mail  Supenntendents  ... 


Managers;    Food   Serving   arxj   Lodging 

Establishments. 

Managers;  Entertainment  and  Recreation 

Facilities. 
Managers;  Property  and  Leasing  

Managers;  Membership  Organizations  .... 

Managers;    Service    Organizations,    Not 
Elsewhere  Classified. 


MANAGERS;  ADMINISTRATIVE  SERV- 
ICES. 

OFFICIALS  AND  ADMINISTRATORS; 
OTHER,  NOT  ELSEWHERE  CLASSI- 
FIED. 


Title 


11-2011 

•11-2012 

11-2021 

11-2022 

11-2052 
11-2002 

11-2041 
11-2042 
11-2051 
11-2003 

11-3041 
•11-3045 
•11-3045 

•11-3045 

11-3033 

11-3032 

11-3031 

11-3039 
11-3044 
11-2031 
11-3021 

11-2053 

11-3046 

11-3042 

11-3043 
•11-1002 

11-3047 

•11-1002 

•11-3999 


11-2001 
•11-3999 

13-1005 


FINANCIAL  MANAGERS,  BRANCH,  OF- 
FICE, AND  DEPARTMENT. 

TREASURERS,  CONTROLLERS,  AND 
CHIEF  FINANCIAL  OFFICERS. 

COMPENSATION  AND  BENEFITS  MAh4- 
AGERS. 

TRAINING  AND  DEVELOPMENT  MAN- 
AGERS. 

PURCHASING  MANAGERS. 

ADVERTISING  AND  PROMOTIONS 
MANAGERS. 

MARKETING  MANAGERS. 

SALES  MANAGERS. 

PUBLIC  RELATIONS  MANAGERS. 

COMPUTER  AND  INFORMATION  SYS- 
TEMS MANAGERS. 

ENGINEERING  MANAGERS. 

NATURAL  SCIENCES  MANAGERS. 

NATURAL  SCIENCES  MANAGERS. 

NATURAL  SCIENCES  MANAGERS. 

EDUCATION  ADMINISTRATORS. 

POSTSECONDARY. 

EDUCATION  ADMINISTRATORS,  ELE- 
MENTARY AND  SECONDARY 
SCHOOL. 

EDUCATION  ADMINISTRATORS,  PRE- 
SCHOOL AND  CHILD  CARE  CEN- 
TER/PROGRAM. 

EDUCATION  ADMINISTRATORS.  ALL 
OTHER. 

MEDICAL  AND  HEALTH  SERVICES 
MANAGERS. 

INDUSTRIAL  PRODUCTION  MAN- 
AGERS. 

CONSTRUCTION  MANAGERS. 


TRANSPORTATION,     STORAGE.    AND 
DISTRIBUTION  MANAGERS. 


POSTMASTERS    AND     MAIL    SUPER- 
INTENDENTS. 


FOOD  SERVICE  MANAGERS. 

LODGING  MANAGERS. 

GENERAL  AND  OPERATIONS  MAN- 
AGERS. 

PROPERTY,  REAL  ESTATE,  AND  COM- 
MUNITY ASSOCIATION  MANAGERS. 

GENERAL  AND  OPERATIONS  MAN- 
AGERS. 

MANAGERS  AND  ADMINISTRATORS, 
ALL  OTHER. 


ADMINISTRATIVE  SERVICES  MAN- 
AGERS. 

MANAGERS  AND  ADMINISTRATORS, 
ALL  OTHER. 

FUNERAL  DIRECTORS. 
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1980  SOC 


Title 


1997  SOC 


Title 


141  ACCOUNTANTS,  AUDITORS, 
AND  OTHER  FINANCIAL  SPE- 
CIALISTS: 

1412  

1414  „ 

1415  


1419 


142 
143 


144    PURCHASING   AGENTS  AND 
BUYERS: 

1 442  


1443 
1449 


145 


147    INSPECTORS   AND   COMPLI- 
ANCE OFFICERS: 

1472 


1473 


149 


16    ENGINEERS, 
ARCHITECTS: 
161   


SURVEYORS     AND 


162-3  

1622 
1623 
1624 


1625 
1626 
1627 
1628 

1632 
1633 


Accountants  and  Auditors 

Underv«-rters  

Loan  Officers  


Other  Financial  Officers 


MANAGEMENT  ANALYSTS  

PERSONNEL,  TRAINING,  AND  LABOR 
RELATIONS  SPECIALISTS. 


Buyers,  Wholesale  and  Retail  Trade,  ex- 
cept Farm  Products. 

Purchasing  Agents  and  Buyers,  Farm 
Products. 

Purchasing  Agents  and  Buyers,  Not  Else- 
where Classified. 

BUSINESS  AND  PROMOTION  AGENTS 


Construction  Inspectors 


Inspectors  and  Compliance  Officers,  ex- 
cept Constmction. 


MANAGEMENT  RELATED  OCCUPA- 
TIONS, NOT  ELSEWHERE  CLASSI- 
FIED. 


Engineers,  Surveyors  and  Architects. 


ARCHITECTS 


ENGINEERS; 

Aerospace  Engineers , 

Metallurgical  and  Materials  Engineers  . 
Mining  Engineers  


Petroleum  Engineers 
Chemical  Engineers  . 
Nuclear  Engineers  ... 
Civil  Engineers  


Agricultural  Engineers 

Electrical  and  Electronic  Engineers 


13-2001 
13-2021 
13-2031 
13-2032 
13-2011 
13-2012 
13-1022 
13-1011 

13-1012 

13-1013 

13-1019 


•13-1002 

•13-1002 

•13-1002 

13-1001 

25-1011 
2&-1012 
25-1013 

25-1014 

25-1019 

13-1003 
13-1023 


ACCOUNTANTS  AND  AUDITORS. 

INSURANCE  UNDERWRITERS. 

LOAN  COUNSELORS. 

LOAN  OFFICERS. 

FINANCIAL  ANALYSTS. 

PERSONAL  FINANCIAL  ADVISORS. 

MANAGEMENT  ANALYSTS. 

EMPLOYMENT.  RECRUITMENT,  AND 
PLACEMENT  SPECIALISTS 

COMPENSATION,  BENEFITS,  AND  JOB 
ANALYSIS  SPECIALISTS. 

TRAINING  AND  DEVELOPMENT  SPE- 
CIALISTS. 

HUMAN  RESOURCES  AND  LABOR  RE- 
LATIONS SPECIALISTS.  ALL  OTHER. 


BUYERS  AND  PURCHASING  AGENTS. 

BUYERS  AND  PURCHASING  AGENTS. 

BUYERS  AND  PURCHASING  AGENTS. 

AGENTS  AND  BUSINESS  MANAGERS 
OF  ARTISTS,  PERFORMERS.  AND 
ATHLETES. 


CONSTRUCTION    AND    BUILDING    IN- 
SPECTORS. 
FINANCIAL  EXAMINERS. 

SAFETY  AND  HEALTH  INSPECTORS 
AND  COMPLIANCE  OFFICERS,  EX- 
CEPT CONSTRUCTION. 

TAX  EXAMINERS,  COLLECTORS,  AND 
REVENUE  AGENTS. 

COMPLIANCE  OFFICERS  AND  EN- 
FORCEMENT INSPECTORS,  ALL 
OTHER. 

COST  ESTIMATORS. 


MEETING    AND    CONVENTION    PLAN- 
NERS. 
13-1099     BUSINESS      OPERATIONS      SPECIAL- 

:      ISTS,  ALL  OTHER. 
13-2003     BUDGET  ANALYSTS. 
13-2004  I  CREDIT  ANALYSTS. 
13-2099  I  FINANCIAL  SPECIALISTS.  ALL  OTHER. 


17-1001 


17-2001 
17-2042 
17-2044 


17-2046 
17-2004 
17-2045 
17-2005 
17-2021 
17-2002 
17-2011 


ARCHITECTS,  EXCEPT  LANDSCAPE 
AND  NAVAL. 

AEROSPACE  ENGINEERS. 

MATERIALS  ENGINEERS. 

MINING  AND  GEOLOGICAL  ENGI- 
NEERS. INCLUDING  MINE  SAFETY 
ENGINEERS. 

PETROLEUM  ENGINEERS. 

CHEMICAL  ENGINEERS. 

NUCLEAR  ENGINEERS. 

CIVIL  ENGINEERS 

ENVIRONMENTAL  ENGINEERS. 

AGRICULTURAL  ENGINEERS 

ELECTRICAL  ENGINEERS. 
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1980  SOC 


1634 
1635 
1636 


1637 
1639 


164     SURVEYORS   AND   MAPPING 
SCIENTISTS: 

1 644  _„_.„_...._...„„ 


1649 


17  COMPUTER.  MATHEMATICAL,  AND 
OPERATIONS  RESEARCH  OCCUPA- 
TIONS: 


Titte 


Industrial  Engineers  .. 
Mechanical  Engineers 
Computer  Engineers  ., 


Marine  Engineers  and  Naval  Architects 

Engineers,  Not  Elsewhere  Classified  ... 


1719 


18 


172  OPERATIONS  AND  SYSTEMS 
RESEARCHERS  AND  ANALYSTS: 

1 721   

1 722  

173  MATHEMATICAL  SCIENTISTS: 

1 732  - „ 

1 733  

1 739  - 

NATURAL  SCIENTISTS: 

184     PHYSICAL  SCIENTISTS: 

1842  

1 845  

1 846  


1847 


1849 


Land  Surveyors 
Cartographers  ... 


Surveyors  and  Mapping  Scientists,  Not 

Elsewhere  Classified. 
Natural  Scientists  and  Mathematictans 


COMPLTTER  SCIENTISTS: 

Computer  Systems  Analysts 


Computer    Scientists,    Not    Elsewhere 

Classified. 


185     UFE  SCIENTISTS 
1852  „ _... 


1853  .. 


Operations  Researchers  and  Analysts 

Systems  Researchers  and  Analysts,  Ex- 
cept Computer. 

Actuaries ~ .....~... — ..« 

Statisticians 

Mathematical  Scientists,  Not  Elsewhere 
Classified. 

Astronomers  _ ~ «....-....~ 

Phys4C)sts  _... 

Chemists,  Except  Biochemists _ 

Atmosphenc  and  Space  Scientists 

Geotogists 


Physical  Scientists,  Not  Elsewt>ere  Clas- 
sified. 


Forestry  and  Conservation  Scientists 
Agncuttural  and  Food  Scientists 


1997  SOC 


17-2012 

17-2032 
17-2043 
15-1012 

17-2006 
17-2041 

17-2003 
17-2031 


17-2099 


•17-1012 
17-1011 

•17-1012 


15-1031 

15-1032 

15-1039 
15-1001 

15-1011 

15-1021 
15-1022 
15«-1023 

15-1099 


13-1021 
15-2003 


15-2001 
15-2004 
15-2002 


19-2001 
19-2022 
19-2003 
19-2002 

19-2011 

19-2012 
19-2004 

19-2021 
19-2099 
19-3003 
19-1099 
19-1031 
19-1032 
19-1011 
19-1012 


Title 


ELECTRONICS  ENGINEERS,  EXCEPT 
COMPUTER. 

INDUSTRIAL  ENGINEERS. 

MECHANICAL  ENGINEERS. 

COMPUTER  SOFTWARE  ENGINEERS, 
OPERATING  SYSTEMS. 

COMPUTER  HARDWARE  ENGINEERS. 

MARINE  ENGINEERS  AND  NAVAL  AR- 
CHITECTS 

BIOMEDiCAL  ENGINEERS. 

HEALTH  AND  SAFETY  ENGINEERS, 
EXCEPT  MINING  SAFETY  ENGI- 
NEERS AND  INSPECTORS. 

ENGINEERS,  ALL  OTHER. 


SURVEYORS. 
CARTOGRAPHERS 

PHOTOGRAMMETRISTS. 
SURVEYORS. 


AND 


NETWORK  SYSTEMS  AND  DATA  COM- 
MUNICATIONS ANALYSTS. 

SYSTEMS  ANALYSTS,  SCIENCE  AND 
ENGINEERING. 

SYSTEMS  ANALYSTS,  ALL  OTHER. 

COMPUTER  AND  INFORMATION  SCI- 
ENTISTS, RESEARCH. 

COMPUTER  SOFTWARE  APPLICA- 
TIONS ENGINEERS. 

COMPUTER  SUPPORT  SPECIALISTS. 

DATABASE  ADMINISTRATORS. 

NETWORK  AND  COMPUTER  SYSTEMS 
ADMINISTRATORS. 

COMPUTER  SPECIALISTS.  ALL 
OTHER. 


LOGISTICIANS. 

OPERATKXS     RESEARCHERS     AND 
ANALYSTS. 


ACTUARIES. 

STATISTICIANS. 

MATHEMATICIANS. 


ASTRONOMERS. 

PHYSiaSTS. 

CHEMISTS. 

ATMOSPHERIC  AND  SPACE  SCI- 
ENTISTS. 

GEOSCIENTISTS,  EXCEPT  HYDROLO- 
GISTS  AND  GEOGRAPHERS. 

HYDROLOGISTS. 

ENVIRONMENTAL  SCIEFVTISTS. 

MATERIALS  SCIENTISTS. 
PHYSICAL  SCIENTISTS,  ALL  OTHER. 
GEOGRAPHERS. 
UFE  SCIENTISTS,  ALL  OTHER. 
CONSERVATION  SCIENTISTS. 
FORESTERS. 
ANIMAL  SCIENTISTS. 
FOOD      SCIENTISTS      AND      TECH- 
NOLOGISTS. 
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1980  SOC 

Title 

1997  SOC 

Title 

19-1013 

SOIL  AND  PLANT  SCIENTISTS. 

1 854 :-:.i:i'.?.{i!'.u..... 

Biological  Scientists 

19-1021 

BIOCHEMISTS  AND  BIOPHYSICISTS. 

19-1022 

MICROBIOLOGISTS. 

19-1023 

ZOOLOGISTS  AND  WILDLIFE  BIOLO- 
GISTS. 

19-1029 

BIOLOGISTS,  ALL  OTHER. 

1 855  

Medical  Scientists 

19-1041 

MEDICAL  SCIENTISTS. 

Social  Scientists,  Social  Workers,  Reli- 

gious Workers,  and  Lawyers. 

19    SOCIAL  SCIENTISTS  AND  URBAN 

PLANNERS: 

191     SOCIAL  SCIENTISTS: 

1912  

Economists  „ 

19-3002 

ECONOMISTS. 

19-3011 

MARKET  RESEARCH  ANALYSTS. 

19-3012 

SURVEY  RESEARCHERS. 

1913  

Historians 

Political  Scientists 

Psychologists 

19-3004 
19-3021 
19-3031 

HISTORIANS. 

1914  „ ,._ 

POLITICAL  SCIENTISTS 

1915  

CLINICAL,          COUNSELING,          AND 

SCHOOL  PSYCHOLOGISTS. 

19-3032 

INDUSTRIAL-ORGANIZATIONAL  PSY- 
CHOLOGISTS. 

19-3039 

PSYCHOLOGISTS,  ALL  OTHER. 

1916  ...„ „ 

Sociologists 

1^-3041 

SOCIOLOGISTS. 

1919  

Social  Scientists,  Not  Elsewhere  Classi- 
fied. 

19-3001 

ANTHROPOLOGISTS  AND  ARCHEOLO- 

GISTS. 

19-3099 

SOCIAL  SCIENTISTS  AND  RELATED 
WORKERS,  ALL  OTHER. 

1 92 

URBAN  AND  REGIONAL  PLANNERS  .... 

19-3042 

URBAN  AND  REGIONAL  PLANNERS. 

20    SOCIAL  RECREATION,  AND  RELI- 

GIOUS WORKERS; 

203     SOCIAL    AND     RECREATION 

WORKERS: 

2032  

Social  Workers  

23-1011 

ALCOHOL    AND    SUBSTANCE    ABUSE 

COUNSELORS. 

23-1012 

MARRIAGE  AND  FAMILY  COUN- 
SELORS AND  THERAPISTS. 

- 

23-1013 

MENTAL  HEALTH  COUNSELORS. 

23-1014 

REHABILITATION  COUNSELORS. 

23-1019 

COUNSELORS,  EXCEPT  EDU- 
CATIONAL, VOCATIONAL,  AND 
SCHOOL,  AU  OTHER. 

23-1021 

CHILD,  FAMILY,  AND  SCHOOL  SOCIAL 
WORKERS. 

23-1022 

MEDICAL  AND  PUBLIC  HEALTH  SO- 
CIAL WORKERS. 

23-1023 

MENTAL  HEALTH  AND  SUBSTANCE 
ABUSE  SOCIAL  WORKERS. 

- 

23-1029 

SOCIAL  WORKERS,  ALL  OTHER. 

23-1031 

PROBATION  OFFICERS  AND  CORREC- 
TIONAL TREATMENT  SPECIALISTS. 

23-1033 

SOCIAL  AND  HUMAN  SERVICE  AS- 
SISTANTS. 

2033  

Recreation  Workers 

23-1032 

RECREATION  WORKERS. 

204    RELIGIOUS  WORKERS: 

2042  

Clergy  

23-2001 

CLERGY. 

2049  „.... 

Religious  Woricers,  Not  Elsewhere  Classi- 

23-2002 

DIRECTORS,    RELIGIOUS    ACTIVITIES 

fied. 

AND  EDUCATION. 

- 

23-2099 

RELIGIOUS  WORKERS,  ALL  OTHER. 

21 - 

LAWYERS  AND  JUDGES _ 

25-1999 

LEGAL  WORKERS,  ALL  OTHER. 

21 1   » 

LAWYERS  

25-1002 

ARBITRATORS,  MEDIATORS,  AND 
CONCILIATORS. 

25-1023 

LAWYERS. 

212 

JUDGES  

25-1001 

ADJUDICATORS,  HEARINGS  OFFI- 
CERS, AND  JUDICIAL  REVIEWERS. 

26-1021 

JUDGES  AND  MAGISTRATES. 

Teachers,  Lit)rarians,  and  Counsekirs. 

22    TEACHERS;    COLLEGE,     UNIVER- 

,»! -^n. 

_ 

SITY  AND  OTHER  POSTSBCONQARY 

cr'^i^Mi 

INSTITUTION: 

2212  

Atmospheric,  Earth,  Marine,  and  Space 

27-2041     ATMOSPHERIC,  EARTH,  MARINE,  AND 

Sdencas  Teachers. 

SPACE  SCIENCES  TEACHERS. 
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1980  see 


2213 
2214 

2215 

2216 

2217 
2218 
2222 
2223 
2224 

2225 


2226  . 

2227  . 
2228 
2231 
2232 
2233 
2234 
2235 
2236 

2237 
2238 

2242 

2243 
2244 

2245 

2246 

2247 
2249 


Title 


Biological  Sciences  Teachers 
Chemistry  Teachers  


Ptiysics  Teachers  

Natural   ScierKes   Teachers,   ^4ot   Else- 
¥vhere  Classified. 


Psychology  Teachers  

Ecorxjmics  Teachers  

History  Teactiers  

Political  Science  Teachers 
Sociotogy  Teachers 


Social    Sderx^s    Teachers,    Not    Else- 
where Classified. 


Engineering  Teachers 

Mathematical  Scierx»s  Teachers 

Computer  Science  Teachers 

Medical  Saence  Teachers  , 


1997  SOC 


Health  Specialties  Teachers,   Not  Else- 

wt>ere  Classified 
Business,     Commerce    arxJ     Marketing 

Teachers. 
Agncutture  Teachers  


Art,  Drama,  and  Music  Teachers 
Physical  Education  Teachers 


Education  Teachers 
Engiish  Teachers  .... 


Foreign  Lar>guage  Teachers 


Law  Teachers  

Social  WorV  Teachers 


Theotogy  Teachers 

Trade  and  Industrial  Teachers 

Home  Economics  Teachers  .... 


Teachers;  Postsecondary,  Niol  Elsewt>ere 
Classified. 


27-2032 
27-2042 

27-2055 

27-2043 

•27-2109 

27-2057 

27-2053 

27-2095 

27-2056 

27-2051 

27-2058 

27-2052 

27-2054 
27-2059 
27-2022 
27-2012 
•27-201 1 
27-2061 
27-2062 
27-2001 
27-2031 
27-2091 
27-2103 
•27-5005 
27-2071 
27-2093 

27-2094 

27-2082 
27-2083 

•27-2096 

27-3003 

27-2102 

•27-201 1 

27-2021 


Title 


BIOLOGICAL  SCIENCE  TEACHERS. 

CHEMISTRY  TEACHERS,  POST- 
SECONDARY. 

PHYSICS  TEACHERS,  POSTSECOND- 
ARY. 

ENVIRONMENTAL  SCIENCE  TEACH- 
ERS, POSTSECONDARY. 

POSTSECONDARY  TEACHERS,  ALL 
OTHER. 

PSYCHOLOGY  TEACHERS,  POST- 
SECONDARY. 

ECONOMICS  TEACHERS,  POST- 
SECONDARY. 

HISTORY  TEACHERS,  POSTSECOND- 
ARY 

POLITICAL  SCIENCE  TEACHERS, 
POSTSECONDARY. 

ANTHROPOLOGY  AND  ARCHEOLOGY 
TEACHERS.  POSTSECONDARY. 

SOCIOLOGY  TEACHERS.  POST- 
SECONDARY. 

AREA.  ETHNIC.  AND  CULTURAL 
STUDIES  TEACHERS,  POST- 
SECONDARY. 

GEOGRAPHY  TEACHERS,  POST- 
SECONDARY. 

SOCIAL  SCIENCES  TEACHERS,  POST- 
SECONDARY,  ALL  OTHER. 

ENGINEERING  TEACHERS,  POST- 
SECONDARY 

MATHEMATICAL  SCIENCE  TEACHERS, 
POSTSECONDARY. 

COMPUTER  SCIENCE  TEACHERS, 
POSTSECONDARY. 

HEALTH  SPECIALTIES  TEACHERS, 
POSTSECONDARY. 

NURSING  INSTRUCTORS  AND  TEACH- 
ERS, POSTSECONDARY. 

BUSINESS  TEACHERS,  POST- 
SECONDARY. 

AGRICULTURAL  SCIENCES  TEACH- 
ERS, POSTSECONDARY. 

ART,  DRAMA,  AND  MUSIC  TEACHERS, 
POSTSECONDARY. 

RECREATION  AND  FITNESS  STUDIES 
TEACHERS,  POSTSECONDARY. 

SPORTS  AND  PHYSICAL  TRAINING  IN- 
STRUCTORS AND  COACHES. 

EDUCATION  TEACHERS,  POST- 
SECONDARY. 

ENGLISH  LANGUAGE  AND  LIT- 
ERATURE TEACHERS.  POST- 
SECONDARY. 

FOREIGN  LANGUAGE  AND  LIT- 
ERATURE TEACHERS,  POST- 
SECONDARY. 

LAW  TEACHERS,  POSTSECONDARY. 

SOCIAL  WORK  TEACHERS,  POST- 
SECONDARY 

PHILOSOPHY  AND  RELIGION  TEACH- 
ERS, POSTSECONDARY. 

VOCATIONAL    EDUCATION    AND 
TRAINING  TEACHERS  AND   IN- 
STRUCTORS. 
HOME   ECONOMICS   TEACHERS, 

POSTSECONDARY. 
COMPUTER   SCIENCE   TEACHERS, 

POSTSECONDARY. 
ARCHITECTURE  TEACHERS.  POST- 
SECONDARY. 
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1980  SOC 


Title 


1997  SOC 


Title 


-♦- 


23    TEACHERS,         EXCEPT         POST- 
SECONDARY  INSTITUTION: 

231    

232  '. 

233  

235  „ 

236  „... _ 

239  


24 

25 „ 

9S1 

252  

26    PHYSICIANS  AND  DENTISTS: 
261   


262  

27 

28  OTHER  HEALTH  DIAGNOSING 
AND  TREATING  PRACTITIONERS: 

281    ., 

283 

289  


PREKINDERGARTEN      AND      KINDER- 
GARTEN TEACHERS. 

ELEMENTARY  SCHOOL  TEACHERS  .... 

SECONDARY  SCHOOL  TEACHERS  

TEACHERS;  SPECIAL  EDUCATION  

INSTRUCTIONAL  COORDINATORS  

ADULT      EDUCATION      AND      OTHER 

TEACHERS,        NOT        ELSEWHERE 

CLASSIFIED. 


VOCATIONAL       AND       EDUCATIONAL 
COUNSELORS. 

LIBRARIANS,    ARCHIVISTS.    AND    CU- 
RATORS 

LIBRARIANS  

ARCHIVISTS  AND  CURATORS  

Health  Diagnosing  and  Treating  Practi- 
tioners. 

PHYSICIANS  „ 


DENTISTS  

VETERINARIANS  

OPTOMETRISTS  . 

PODIATRISTS  

HEALTH  DIAGNOSING  AND  TREATING 

PRACTITIONERS,  NOT  ELSEWHERE 

CLASSIFIED. 


27-2033 

27-2072 
27-2081 

27-2092 

•27-2096 

27-2101 
•27-2109 

27-1001 

27-1002 
27-1003 
27-1004 
27-1005 
27-1006 
27-5004 
27-3001 

27-3002 
27-3099 
27-5003 
27-5002 
41-5007 


27-4021 
27-401 1 
27-4012 
27-4013 


21-1031 
21-1032 

21-1033 
21-1034 

21-1035 
21-1036 
21-1037 
21-1039 

21-1011 
21-1012 
21-1013 
21-1014 

21-1061 


FORESTRY  AND  CONSERVATION 
SCIENCE  TEACHERS,  POST- 
SECONDARY. 

LIBRARY  SCIENCE  TEACHERS,  POST- 
SECONDARY, 

.CRIMINAL  JUSTICE  AND  LAW  EN- 
FORCEMENT TEACHERS,  POST- 
SECONDARY. 

COMMUNICATIONS  TEACHERS, 

POSTSECONDARY. 

PHILOSOPHY  AND  RELIGION  TEACH- 
ERS, POSTSECONDARY. 

GRADUATE  ASSISTANTS,  TEACHING. 

POSTSECONDARY  TEACHERS,  ALL 
OTHER. 


TEACHERS,  PRESCHOOL. 

TEACHERS,  KINDERGARTEN. 

TEACHERS,  ELEMENTARY  SCHOOL. 

TEACHERS,  MIDDLE  SCHOOL. 

TEACHERS,  SECONDARY  SCHOOL. 

SPECIAL  EDUCATION  TEACHERS. 

INSTRUCTIONAL  COORDINATORS. 

LITERACY,  REMEDIAL  EDUCATION. 
AND  GED  TEACHERS  AND  IN- 
STRUCTORS. 

SELF-ENRICHMENT  EDUCATION 

TEACHERS. 

TEACHERS  AND  INSTRUCTORS,  ALL 
OTHER. 

FARM  AND  HOME  MANAGEMENT  AD- 
VISORS. 

EDUCATIONAL,  VOCATIONAL.  AND 
SCHOOL  GUIDANCE  COUNSELORS. 

RESIDENTIAL  ADVISORS 


LIBRARIANS. 
ARCHIVISTS. 
CURATORS. 

MUSEUM    TECHNICIANS    AND    CON- 
SERVATORS. 


ANESTHESIOLOGISTS. 

FAMILY  AND  GENERAL  PRACTITION- 
ERS 

INTERNISTS,  GENERAL. 

OBSTETRICIANS  AND  GYNE- 

COLOGISTS. 

PEDIATRICIANS.  GENERAL 

PSYCHIATRISTS 

SURGEONS. 

PHYSICIANS,  ALL  OTHER  SPECIAL- 
ISTS. 

DENTISTS,  GENERAL. 

PROSTHODONTISTS. 

ORTHODONTISTS. 

ORAL  AND  MAXILLOFACIAL  SUR- 
GEONS. 

VETERINARIANS. 


21-1022     OPTOMETRISTS. 
21-1042     PODIATRISTS. 
21-1001     CHIROPRACTORS. 
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1980  SOC 


29  REGISTERED  NURSES  

30  PHARMACISTS,  DIETITIANS. 
•THERAPISTS,  AND  PHYSICIAN'S  AS- 
SISTANTS: 

301   

301    

303 

303 1   

3032 

3033  

3034  

8039  

304  


32    WRITERS,     ARTISTS,     PERFORM- 
ERS, AND  RELATED  WORKERS: 

321   

322  ~ 


323 

324 
3^5 


326 

327 
328 

329 


33  EDITORS,  REPORTERS.  PUBLIC 
RELATIONS  SPECIALISTS.  AND  AN- 
NOUNCERS: 

331    

331 2  


Title 


Registered  Nurses,  P^armactsts,  Dieti- 
tians, therapists,  arxJ  Physician's  As- 
sistants. 

PHARMACISTS 

DIETITIANS  

THERAPISTS: 
Respiratory  Therapists „ 

Occupational  Therapists  

Physical  Therapists  

Speech  pathologists  and  Audiologists  .. 

Therapists,  Not  Elsewhere  Classified  

PHYSICIAN'S  ASSISTANTS 

Writers.  Artists,  Entertainers,  and  Attv- 
letes. 


AUTHORS  ... 
DESIGNERS 


MUSICIANS  AND  COMPOSERS 


ACTORS  AND  DIRECTORS 


1997  SOC 


PAINTERS.  SCULPTORS.  CRAFT-ART- 
ISTS AND  ARTIST-PRINTMAKERS. 


PHOTOGRAPHERS 


DANCERS  

PERFORMERS,      NOT      ELSEWHERE 

CLASSIFIED. 
WRITERS,    ARTISTS,    AND    RELATED 
WORKERS;        NOT        ELSEWHERE 
CLASSIFIED. 


EDITORS  AND  REPORTERS: 
Editors  ~ 


21-1099 


21-4999 


21-1043 


21-1023 
21-1021 
21-2041 

21-1056 
21-2048 

21-1052 
21-1053 
21-1051 
21-1057 
21-1055 
21-1059 
21-1041 


29-2022 

29-3001 

29-3002 
29-3003 
29-3004 
29-3005 
29-3006 
29-3007 

29-3008 
29-3099 
29-1033 

29-1034 
29-1031 
29-1035 


29-1012 
29-1013 

29-1014 

29-2004 

29-2006 
29-2011 
29-1032 
29-1039 

27-5001 
29-1019 


Title 


HEALTH  DIAGNOSING  AND  TREATING 
PRACTITIONERS,  ALL  OTHER,  IN- 
CLUDING ALTERNATIVE  HEALTH 
CARE  PROVIDRS. 

HEALTH-RELATED  WORKERS,  ALL 
OTHER. 


REGISTERED  NURSES. 


PHARMACISTS. 

DIETITIANS  AND  NUTRITIONISTS. 

DOETETIC  TECHNICIANS. 

RESPIRATORY  THERAPISTS. 
RESPIRATORY      THERAPY      TECHNI- 
CIANS. 
OCCUPATIONAL  THERAPISTS. 
PHYSICAL  THERAPISTS. 
AUDIOLOGISTS. 

SPEECH-LANGUAGE  PATHOLOGISTS. 
RECREATIONAL  THERAPISTS. 
THERAPISTS,  ALL  OTHER. 
PHYSICIAN  ASSISTANTS. 


WRITERS  AND  AUTHORS. 

COMMERCIAL  AND  INDUSTRIAL  DE- 
SIGNERS. 

FASHION  DESIGNERS. 

FLORAL  DESIGNERS. 

GRAPHIC  DESIGNERS. 

INTERIOR  DESIGNERS. 

LANDSCAPE  ARCHITECTS. 

MERCHANDISE  DISPLAYERS  AND 
WINDOW  TRIMMERS. 

SET  AND  EXHIBIT  DESIGNERS. 

DESIGNERS.  ALL  OTHER. 

MUSIC  DIRECTORS  AND  COMPOS- 
ERS 

MUSICIANS  AND  SINGERS. 

ACTORS. 

PRODUCERS  AND  DIRECTORS. 


CRAFT  ARTISTS 

FINE  ARTISTS,  INCLUDING  PAINTERS, 
SCULPTORS,  AND  ILLUSTRATORS. 

MULTI-MEDIA  ARTISTS  AND  ANI- 
MATORS. 

CAMERA  OPERATORS,  TELEVISION, 
VIDEO,  AND  MOTION  PICTURE. 

FILM  AND  VIDEO  EDITORS. 

PHOTOGRAPHERS. 

DANCERS  AND  CHOREOGRAPHERS. 

PERFORMERS  AND  ENTERTAINERS, 
ALL  OTHER. 

AUDIO-VISUAL  COLLECTIONS  SPE- 
CIALISTS. 

ARTISTS  AND  RELATED  WORKERS. 
ALL  OTHER. 


29-2005     EDITORS. 
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1980  SOC 

Title 

1997  SOC 

Title 

3313  „ 

Reporters „ 

29-2002 

BROADCAST  NEWS  ANALYSTS. 

29-2014 

REPORTERS  AND  CORRESPOND- 
ENTS. 

332  

PUBLIC  RELATIONS  SPECIALISTS 
AND  PUBLICITY  WRITERS. 

29-2012 

PUBLIC  RELATIONS  SPECIALISTS 

333  

RADIO,  TELEVISION  AND  OTHER  AN- 
NOUNCERS. 

34 „ 

ATHLETES  AND  RELATED  WORKERS 

21-4001 

ATHLETIC  TRAINERS. 

•27-5005 

SPORTS  AND  PHYSICAL  TRAINING  IN- 

STRUCTORS AND  COACHES. 

29-1021 

ATHLETES    AND    SPORTS    COMPETI- 

TORS. 

29-1022 

COACHES  AND  SCOUTS. 

29-1023 

UMPIRES,  REFEREES,  AND  OTHER 
SPORTS  OFFICIALS. 

Health  Technologists  and  Technicians. 

36    HEALTH     TECHNOLOGISTS     AND 

TECHNICIANS: 

362  1 

CLINICAL         LABORATORY         TECH- 

21-2011 

MEDICAL     AND     CLINICAL     LABORA- 

NOLOGISTS AND  TECHNICIANS. 

TORY  TECHNICIANS. 

21-2012 

MEDICAL     AND     CLINICAL     LABORA- 

/ 

TORY  TECHNOLOGISTS. 

363  „ _ 

DENTAL  HYGIENISTS 

21-2021 
21-2044 

DENTAL  HYGIENISTS 

364   

HEALTH    RECORD    TECHNOLOGISTS 

MEDICAL  RECORDS  AND  HEALTH  IN- 

AND TECHNICIANS. 

FORMATION  TECHNICIANS. 

365  

RADIOLOGIC    TECHNOLOGISTS    AND 

21-1054 

RADIATION  THERAPISTS. 

TECHNICIANS. 

21-2031 

DIAGNOSTIC  MEDICAL 
SONOGRAPHERS. 

21-2032 

NUCLEAR  MEDICINE  TECH- 
NOLOGISTS. 

2^-2QX^ 

RADIOLOGIC  TECHNOLOGISTS  AND 
TECHNICIANS. 

366 

LICENSED  PRACTICAL  NURSES  

21-2043 

LICENSED  PRACTICAL  AND  LICENSED 

VOCATIONAL  NURSES. 

369  

HEALTH  TECHNOLOGISTS  AND  TECH- 

21-2001 

CARDIOVASCULAR    TECHNOLOGISTS 

NICIANS.  NOT  ELSEWHERE  CLASSI- 

AND TECHNICIANS. 

FIED. 

21-2042 

EMERGENCY  MEDICAL  TECHNICIANS 
AND  PARAMEDICS. 

21-2045 

OPTICIANS,  DISPENSING. 

21-2046 

PHARMACY  TECHNICIANS. 

21-2047 

PSYCHIATRIC  TECHNICIANS. 

21-2051 

SURGICAL  TECHNOLOGISTS. 

21-2052 

VETERINARY  TECHNOLOGISTS  AND 
TECHNICIANS. 

21-2099 

HEALTH  TECHNOLOGISTS  AND  TECH- 
NICIANS, ALL  OTHER. 

21-4002  [  HEALTH  SERVICE  COORDINATORS. 

, 

21-4011 

OCCUPATIONAL  HEALTH  AND  SAFE- 
TY SPECIALISTS. 

21-4012 

OCCUPATIONAL  HEALTH  AND  SAFE- 
TY TECHNICIANS. 

2^-d02^ 

ORTHOTISTS  AND  PROSTHETISTS 

21-2002 

VETERINARY  ASSISTANTS  AND  NON- 
FARM  ANIMAL  CARETAKERS. 

Technologists  artd  Technicians,   Except 

Health. 

T 

37    ENGINEERING      AND      RELATED 

TECHNOLOGISTS       AND      TECHNI- 

. 

CIANS: 

371     ENGINEERING                TECH- 

NOLOGISTS AND  TECHNICIANS: 

3711  

Electrical    and     Electronic     Engineering 

17-3033 

ELECTRICAL  AND  ELECTRONIC  ENGI- 

Technologists and  Technicians. 

NEERING  TECHNICIANS. 

17-3034 

ELECTRO-  MECHANICAL  TECHNI- 
CIANS. 

3712  ...„ 

Industrial  Engineering  Technologists  and 

17-3036 

INDUSTRIAL    ENGINEERING    TECHNI- 

Technicians. 

CIANS. 

3713  

Mechanical    Engineering    Technologists 

17-3037 

MECHANICAL  ENGINEERING  TECHNI- 

and Technicians.                                    1 

CIANS. 
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1980  SOC 


3719 


372 


373     SURVEYING    AND    MAPPING 
TECHNICIANS; 

3733  - 

3734  „ 

3739  

38    SCIENCE    TECHNOLOGISTS    AND 
TECHNICIANS: 
382   


THte 


383  CHEMICAL  AND  NUCLEAR 
TECHNOLOGISTS  AND  TECHNI- 
CIANS: 

3831    _ 

3832  , 

3833 _ - 

384  - _ ~ 

389  


39    TECHNICIANS;    EXCEPT    HEALTH, 
ENGINEERING,  AND  SCIENCE: 
392  .- _ 


393 
396 


397    PROGRAMMERS; 

3971    _.. 

3974  


Engineenng   Technologists  and   Technl- 
oans,  Not  Elsewtiere  Classified. 


DRAFTING  OCCUPATIONS- 


Surveying  Technicians  

Cartographic  TechoKsans ™ _. 

Surveying  and  Mapping  Technicians,  Not 
Elsewhere  Classified. 


BIOLOGICAL    TECHNOLOGISTS    AND 
TECHNICIANS,  EXCEPT  HEALTH. 


1997  SOC 


Title 


Chemical  Technologists  and  Technicians 
Nudear  Technologists  and  Techniaans  .. 
Petroleum  Technologists  arx3  Technicians 


MATHEMATICAL  TECHNICIANS 


SCIENCE  TECHNOLOGISTS  AND 
TECHNICIANS,  NOT  ELSEWHERE 
CLASSIFIED. 


40    SUPERVISORS,   MARKETING   AND 
SALES  OCCUPATIONS; 


AIR  TRAFFIC  CONTROLLERS  

RADIO  AND  RELATED  OPERATORS 
LEGAL  TECHNICIANS 


Programmers,  Business  

Programmers.  Sctentific  

Programmers.  Numerical,  Tool  wA  Proc- 
ess Control. 

TECHNICAL  WRITERS 

TECHNICIANS,  NOT  ELSEWHERE 
CLASSIFIED. 


Marketing  and  Sales  Occupations. 


17-3021 

17-3031 

17-3035 

17-3039 

17-30t1 

17-3012 

17-3013 
17-3019 

•17-3041 
•17-3041 
•17-3041 

19-4001 

19-4002 
19-4006 

43-3001 


19-4003 
19-4008 
19-4007 

15-2099 

19^*004 


19-4005 
19-4011 
19-4099 


51-2021 
51-2022 
29-2003 
29-2013 
25-1022 
25-1024 

25-1025 


•15-1002 

•15-1002 

4»-4034 

29-2021 

17-3032 

20-2007 
29-2015 
41-5005 
51-eOM 


ARCHITECTURAL  TECHNICIANS,  EX- 
CEPT DRAFTERS. 

AEROSPACE  ENGINEERING  AND  OP- 
ERATIONS TECHNICIANS. 

ENVIRONMENTAL  ENGINEERING 

TECHNICIANS. 

ENGINEERING  TECHNICIANS,  EXCEPT 
DRAFTERS,  ALL  OTHER. 

ARCHITECTURAL  AND  CIVIL  DRAFT- 
ERS 

ELECTRICAL  AND  ELECTRONICS 
DRAFTERS. 

MECHANICAL  DRAFTERS. 

DRAFTERS,  ALL  OTHER. 


SURVEYING  AND  MAPPING  TECHNI- 
CIANS. 

SURVEYING  AND  MAPPING  TECHNI- 
CIANS. 

SURVEYING  AND  MAPPING  TECHNI- 
CIANS. 


AGRICULTURAL  AND  FOOD  SCIENCE 
TECHNICIANS. 

BIOLOGICAL  TECHNICIANS. 

FOREST  AND  CONSERVATION  TECH- 
NICIANS. 

ANIMAL  BREEDERS. 


CHEMICAL  TECHNICIANS. 

NUCLEAR  TECHNICIANS. 

GEOLOGICAL  AND  PETROLEUM 
TECHNICIANS. 

MATHEMATICAL  SCIENTISTS  AND 
TECHNICIANS,  ALL  OTHER. 

ENVIRONMENTAL  SCIENCE  TECHNI- 
CIANS. 

FORENSIC  SCIENCE  TECHNICIANS. 
SOCIAL  SCIENCE  TECHNICIANS. 
LIFE  AND  PHYSICAL  SCIENCE  TECH- 
NICIANS, ALL  OTHER. 


AIR  TRAFFIC  CONTROaERS. 

AIRFIELD  OPERATIONS  SPECIALISTS. 

BROADCAST  TECHNICIANS. 

RADIO  OPERATORS. 

LAW  CLERKS 

PARALEGALS  AND  LEGAL  ASSIST- 
ANTS. 

TITLE  EXAMINERS.  ABSTRACTORS. 
AND  SEARCHERS. 

COMPUTER  PROGRAMMERS. 
COMPUTER  PROGRAMMERS. 
NUMERICAL    TOOL    AND    PROCESS 

CONTROL  PROGRAMMERS. 
TECHNICAL  WRfTERS. 
CIVIL  ENGINEERING  TECHNICIANS. 

INTERPRETERS  AND  TRANSLATORS. 
SOUND  ENGINEERING  TECHNICIANS. 
MORTICIANS  AND  EMBALMERS; 
TRAFFIC  TECHNICIANS.        ^  -- ' 
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1980  SOC 


Title 


1997  SOC 


Title 


401 


402 


;r-ri  !  -^M-K'    •  ■- 


403  


41     INSURANCE.  SECURITIES.  REAL 
ESTATE.   AND   BUSINESS   SERVICE 
SALES  OCCUPATIONS; 
412    INSURANCE.    REAL    ESTATE, 
AND  SECimiTIES  SALES  OCCU- 
PATIONS: 

4^  23  ^..._„.^...^.„. 


4124 


415    BUSINESS    SERVICE    SALES 
OCCUPATIONS: 


4153  _.. 

\    SALES  OCCUPATIONS, 
ITIES  EXCEPT  RETAIL: 
421   _ 

COMMOD- 

423  „ 

4232  

4233  _ 

4234 

4235  

4236  „ 

.Ah 


4237 


4239 


424    SALES  REPRESENTATIVES: 
4242  


4243 


■J— it.^uaciiljii.jji.'Lig.t 


SUPERVISORS;  SALES  OCCUPA- 
TIONS, INSURANCE,  REAL  ESTATE, 
AND  BUSINESS  SERVICES. 

SUPERVISORS;  SALES  OCCUPA- 
TIONS, COMMODITIES  EXCEPT  RE- 
TAIL 

SUPERVISORS;  SALES  OCCUPA- 
TIONS, RETAIL 


Insurance  Sales  Occupations 

Real  Estate  Sales  Occupations 

Securities  and  Finarxaal  Services  Sales 
Occupations. 


Business    Service,    Except    Advertising. 
Sales  Occupations. 

Advertising  and  Related  Sales  Occupa- 
tions. 


SALES  ENGINEERS 

TECHNICAL    SALES    WORKERS    AND 

SERVICE  ADVISORS. 
Technical  Sales  Workers.  Aircraft 


Technical    Sales    Workers.    Agricultural 
Equipment  arxj  Supplies. 


Technical     Sales     Workers,     Electronic 
Equipment. 


Technical  Sates  Workers,  Industrial  Ma- 
chinery, Equipment,  and  Supplies. 


Technical   Sales  Workers,   Medical  and 
Dental  Equipment  and  Supplies. 


Technical  Sales  Workers;  Chemicals  and 
Chemical  Products. 


Technieal  Sales  Workers,  Not  Elsewhere 
Classified. 


Sales  Representatives.  Commerctsd  and 
Industrial  Equipment  and  Supplies. 


Sates    Representatives,    Garments    and 
Related  Textile  Product 


•31-1002 


■31-1002 


31-1001 


31-2032 

31-2011 
31-2012 
31-2033 


31-2039 


31-2031 


31-2022 


•31-2041 


•31-2041 


•31-2041 


•31-2041 


•31-2041 


•31-2041 


•31-2041 


•31-2042 


•31-2042 


FIRST-LINE  SUPERVISORSfli^AN- 

AGERS  OF  NON-RETAIL  SALES 
WORKERS. 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  NON-RETAIL  SALES 
WORKERS. 

FIRST-LINE  SUPERVISORSiWAN- 
AGERS  OF  RETAIL  STORE  WORK- 
ERS. 


INSURANCE  SALES  AGENTS. 

REAL  ESTATE  BROKERS. 

REAL  ESTATE  SALES  AGENTS. 

SECURITIES,  COMMODITIES,  AND  FI- 
NANCIAL SERVICES  SALES 
AGENTS. 


SALES  REPRESENTATIVES  AND 
SALESPERSONS,  SERVICES.  ALL 
OTHER. 

ADVERTISH^S  SALES  AGENTS. 


SALES  ENGINEERS. 


SALES  REPRESENTATIVES.  WHOLE- 
SALE AND  MANUFACTURING, 
TECHNICAL  AND  SCIENTIFIC  PROD- 
UCTS 

SALES  REPRESENTATIVES,  WHOLE- 
SALE AND  MANUFACTURING, 
TECHNICAL  AND  SCIENTIFIC  PROD- 
UCTS. 

SALES  REPRESENTATIVES,  WHOLE- 
SALE AND  MANUFACTURING, 
TECHNICAL  AND  SCIENTIFIC  PROD- 
UCTS. 

SALES  REPRESENTATIVES,  WHOLE- 
SALE AND  MANUFACTURING, 
TECHNICAL  AND  SCIENTIFIC  PROD- 
UCTS. 

SALES  REPRESENTATIVES,  WHOLE- 
SALE AND  MANUFACTURING. 
TECHNICAL  AND  SCIENTIFIC  PROD- 
UCTS. 

SALES  REPRESENTATIVES,  WHOLE- 
SALE AND  MANUFACTURING, 
TECHNICAL  AND  SCIENTIFIC  PROD- 
UCTS. 

SALES  REPRESENTATIVES.  WHOLE- 
SALE AND  MANUFACTURING, 
TECHNICAL  AND  SCIENTIFIC  PROD- 
UCTS. 

SALES  REPRESENTATIVES,  WHOLE- 
SALE AND  MANUFACTURING,  EX- 
CEPT TECHNICAL  AND  SCIENTIFIC 
PRODUCTS. 

SALES  REPRESENTATIVES.  WHOLE- 
SALE AND  MANUFACTURING,  EX- 
CEPT TECHNICAL  AND  SCIENTIFIC 
PRODUCTS. 
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1980  soc 


4244 


4246 


4246 


4249 


43     SALES  OCCUPATIONS,  RETAIL: 
434-5     SALESPERSONS,         COM- 
MODITIES: 
4342  


4343 

4344 

4345 
4346 

4347 

4348 

4351 
4352 

4353 
4354 

4356 


4359  

436  SALES 
OTHER: 

4362  „.... 

4363  

4364  

4365  


OCCUPATIONS; 


4366 


4367 
4369 


44     SALES  REUVTED  OCCUPATIONS: 
444  


445 


446 
447 
449 


45  SUPERVISORS,  ADMINISTRATIVE 
SUPPORT  OCCUPATIONS,  INCLUD- 
ING CLERICAL 

451 1   „ 


Title 


1997  SOC 


Sales   Representatives, 
and  Supplies. 


Motor   Vehicles 


Sales  Representatives;  Pulp.  Paper,  and 
Paper  Products. 


Sales    Representatives; 
and  Livestock. 


Farm    Products 


Sales    Representatives;    Not   Elsewhere 
Classified. 


Salespersons.  Motor  Vehicles.  Mobile 
Homes,  and  Supplies. 

Salespersons;  Musical  Instruments  and 
Supplies. 

Salespersons;  Boats  and  Marine  Equip- 
ment and  Supplies. 

Salespersons;  Sporting  Goods 

Salespersons;  Garments  and  Textile 
Products. 

Salespersons;  Books,  Stamps,  Coins, 
and  Stationery. 

Salespersons;  Fumiture  and  Home  Fur- 
nishings. 

Salespersons,  Shoes 

Salespersons;  Radio,  Television,  High  Fi- 
delity, and  Household  Appliances. 

Salespersons;  Hardware  

Salespersons;  Cosmetics,  Toiletries,  and 
Allied  Products. 

Salespersons;  Jewelry  and  Related  Prod- 
ucts. 

Salespersons;  Not  Elsewhere  Classified 


Sales  Clerks  .... 
Counter  Clerks . 

Cashiers 

News  Vendors  . 


Street     Vendors,     Door-to-door     Sales 
Workers,  and  Related  Occupations. 


Salespersons;  Parts  

Sales  Occupations;  Senrk;es,  Not  Else- 
where Classified. 

APPRAISERS  AND  RELATED  OCCUPA- 
TIONS. 

DEMONSTRATORS,  PROMOTERS, 

AND  MODELS. 

SHOPPERS  

AUCTIONEERS  

SALES  OCCUPATIONS;  OTHER,  NOT 
ELSEWHERE  CLASSIFIED. 

Administrative  Support  Occupations,  in- 
cluding Clerical.. 


Supervisors;  General  Office  Occupations 


•31-2042 
•31-2042 
•31-2042 
•31-2999 

•31-2021 

•31-2021 

•31-2021 

•31-2021 
•31-2021 

•31-2021 

•31-2021 

•31-2021 
•31-2021 

•31-2021 
•31-2021 

•31-2021 

•31-2999 


•31-2021 
31-2002 
31-2001 

•31-2004 


•31-2004 


31-2051 
31-2006 
31-2034 


13-2002 

31-2003 
31-2005 

•31-2999 
•31-2999 
•31-2999 


Title 


•33-1001 


SALES  REPRESENTATIVES,  WHOLE- 
SALE AND  MANUFACTURING,  EX- 
CEPT TECHNICAL  AND  SCIENTIFIC 
PRODUCTS. 

SALES  REPRESENTATIVES,  WHOLE- 
SALE AND  MANUFACTURING,  EX- 
CEPT TECHNICAL  AND  SCIENTIFIC 
PRODUCTS. 

SALES  REPRESENTATIVES,  WHOLE- 
SALE AND  MANUFACTURING,  EX- 
CEPT TECHNICAL  AND  SCIENTIFIC 
PRODUCTS. 

SALES  WORKERS,  ALL  OTHER. 


RETAIL  SALESPERSONS. 

RETAIL  SALESPERSONS. 

RETAIL  SALESPERSONS. 

RETAIL  SALESPERSONS. 
RETAIL  SALESPERSONS. 

RETAIL  SALESPERSONS. 

RETAIL  SALESPERSONS. 

RETAIL  SALESPERSONS. 
RETAIL  SALESPERSONS. 

RETAIL  SALESPERSONS. 
RETAIL  SALESPERSONS. 

RETAIL  SALESPERSONS. 

SALES  WORKERS,  ALL  OTHER. 


RETAIL  SALESPERSONS. 

COUNTER  AND  RENTAL  CLERKS. 

CASHIERS. 

DOOR-TO-DOOR  SALES  WORKERS, 
NEWS  AND  STREET  VENDORS,  AND 
OTHER  RELATED  WORKERS. 

DOOR-TO-DOOR  SALES  WORKERS, 
NEWS  AND  STREET  VENDORS,  AND 
OTHER  REUVTED  WORKERS 

TELEMARKETERS. 

PARTS  SALESPERSONS. 

TRAVEL  AGENTS. 


ASSESSORS  AND  REAL  ESTATE  AP- 

PRAISERS 
DEMONSTRATORS     AND     PRODUCT 

PROMOTERS. 
MODELS. 

SALES  WORKERS,  ALL  OTHER. 
SALES  WORKERS,  ALL  OTHER. 
SALES  WORKERS,  ALL  OTHER. 


FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 
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1980  SOC 


Title 


1997  SOC 


Title 


4512 

4513 

4514 

4516 

4519 

4521 

4522 

4523 

4524 

4525 

4528 
4529 


46-47  administrative  SUPPORT 
OCCUPATIONS,  INCLUDING  CLERI- 
CAL: 

461  COMPUTER     AND     PERIPH- 
ERAL EQUIPMENT  OPERATORS: 

4612  

4613  

462  SECRETARIES,         STENOG- 
RAPHERS AND  TYPISTS: 

4622  


4623 

4624 

463      

464      

4642 

4643 
4644 

4645 
4649 


Supervisors;    Computer   and    Peripheral 
Equipment  Operators. 

Supervisors;  Secretanes,  Stenographers 
and  Typists. 

Supervisors;  Information  Clerks  


Supervisors;  ConresponderKe  Clerks  and 
Order  Clerks. 


Supervisors;  Record  Clerks 


Supervisors;  Financial  Record  Processing 
Occupatkjns. 

Supervisors;  Duplicating,  Mail  and  Other 
Office  Machine  Operators. 


Chief  Communk^tions  Operators 


Supervisors;  Mail  and  Message  Distnt>u- 
tion  Clerks. 

Supervisors;  Material  Recording,  Sched- 
uling, and  Distributing  Clerics. 

Supervisors;  Adjusters,  Investigators,  arxj 
Collectors. 

Supervisors;  Miscellaneous  Administra- 
tive Support  Occupations. 


•33-1001 

•33-1001 

•33-1001 

•33-1001 

•33-1001 

•33-1001 

•33-1001 

•33-1001 

•33-1001 

•33-1001 

•33-2011 
•33-1001 


Computer  Operators 

Peripheral  Equipment  Operators 

Secretaries , 


Stenographers  

Typists  

GENERAL  OFFICE  OCCUPATIONS 

INFORMATION  CLERKS. 

Interviewing  Clerks  

Hotel  Cleri« 

Reservation   Agents  and  Trarisportation 
Ticket  Clerks. 

Receptionists  

Information  Clerics,  Not  Elsewhere  Classi- 
fied. 


•33-9001 
•33-9001 


33-8001 

33-8002 
33-8003 
33-8099 

33-6001 


33-6003 
33-9004 

33-5011 

33-5012 
33-5008 

33-5016 


33-5015 
33-5005 

33-5099 


FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 

FIRST-LINE  SUPERVISORS/MAr^ 

AGERS  OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 

CLAIMS  EXAMINERS,  PROPERTY  AND 
CASUALTY  INSURANCE. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  CLERICAL  AND  ADMINIS- 
TRATIVE SUPPORT  WORKERS. 


COMPUTER  OPERATORS. 
COMPUTER  OPERATORS. 


EXECUTIVE  SECRETARIES  AND  AD- 
MINISTRATIVE ASSISTANTS. 

SECRETARIES,  LEGAL 

SECRETARIES,  MEDICAL. 

SECRETARIES,  ALL  OTHER  (EXCEPT 
LEGAL.  MEDICAL,  AND  EXECUTIVE). 

COURT  REPORTERS,  MEDICAL 
TRANSCRIPTIONISTS,  AND  STE- 
NOGRAPHERS. 

WORD  PROCESSORS  AND  TYPISTS. 

OFFICE  CLERKS,  GENERAL. 

INTERVIEWERS,  EXCEPT  ELIGIBILITY 
AND  PERSONNEL 

LOAN  INTERVIEWERS  AND  CLERKS. 

HOTEL,  MOTEL.  AND  RESORT  DESK 
CLERKS. 

RESERVATION  AND  TRANSPOR- 
TATION TICKET  AGENTS  AND 
TRAVEL  CLERKS 

RECEPTIONISTS  AND  INFORMATION 
CLERKS 

CUSTOMER  SERVICE  REPRESENTA- 
TIVES, EXCEPT  SALES  AND  FINAN- 
CIAL. 

INFORMATION  AND  RECORD  CLERKS. 
ALL  OTHER. 
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1980  soc 


Title 


1997  SOC 


Title 


466     CORRESPONDENCE  CLERKS 
AND  ORDER  CLERKS; 

4662  

4663  „ 

4664  

469     RECORD  CLERKS: 

4692  


4694 


4696  

4699  

471     FINANCIAL    RECORD    PROC- 
ESSING OCCUPATIONS: 
4712  


4713 
4715 
4716 
4718 


472  DUPLICATING,  MAIL  AND 
OTHER  OFFICE  MACHINE  OPER- 
ATORS: 

4722  

4723  


4729 


473     COMMUNICATIONS 
MENT  OPERATORS; 
4732  


EQUIP- 


4733 
4739 


474     MAIL     AND     MESSAGE     DIS- 
TRIBUTING OCCUPATIONS: 
4742  


4743 
4744 


Classifled-ad  Clerks 

Corresponderx:e  Cleilts 
Order  Clerks  


4745  

475     MATERIAL  RECORDING. 

SCHEDULING.  AND  DISTRIBUT- 
ING CLERKS: 

4751  Dispatctiers 


Personnel    Clerks,    Except   Payro«   arxl 

Timekeeping. 
Library  Clerks  

File  Clerks 

Record  Clerks,  Not  Elsewhere  Classified 


Bookkeepers  and  Accounting  and  Audit- 
ing Clerks. 


Payroll  and  Timekeeping  Clerks 

Billing  Ctefks 

Cost  and  Ftate  Clerks 


Billing,  Posting,  and  Cateulating  Machine 
Operators. 


Duplkaling  Machine  Operators.. 
Mail    Prep>ahng   and    Handling    Machine 
Operators. 

Office  Machine  Operators,  Not  Elsewhere 

Classified. 


Telephone  Operators 


Telegraphers 


Communications    Equipment    Operators, 
Not  Elsewhere  Classified. 


Postal  Clerks:  Except  Mail  Carriers 


Mail  Carriers,  Post  Office  

Mail  Clerks,  Except  Post  Offrce 


Messengers 


4752 
4753 

4754 


Production  and  Planning  Clerks 

Traffk:,  Shipping,  and  Receiving  Clerks 


•33-5013 
33-5002 
33-^004 

•33-5013 

33-5014 

27-4022 

33-5007 
33-5001 

13-2041 

33^002 

33-^003 

•33-^001 

•33-*001 

•33-4001 


Stock  and  Inventory  Clerks 


•33-7007 

33-9005 
•33-9999 

33-3001 

33-3002 
•33-9999 

33-3099 


33-7005 
•33-7007 


33-7006 
33-9003 


33-9002 

33-7002 

33-7004 

•33-7008 

33-7001 
33-7011 

33-7012 


ORDER  CLERKS. 
CORRESPONDENCE  CLERKS. 
PROCUREMENT  CLERKS. 
ORDER  CLERKS. 

PERSONNEL  ASSISTANTS,  EXCEPT 
PAYROLL  AND  TIMEKEEPING. 

LIBRARY  TECHNICIANS  AND  ASSIST- 
ANTS. 

FILE  CLERKS. 

BROKERAGE  CLERKS. 


TAX  PREPARERS. 

BOOKKEEPING,    ACCOUNTING,     AND 

AUDITING  CLERKS. 
PAYROLL  AND  TIMEKEEPING 

CLERKS 
BILLING  AND  POSTING  CLERKS  AND 

MACHINE  OPERATORS. 
BILLING  AND  POSTING  CLERKS  AND 

MACHINE  OPERATORS. 
BILLING  AND  POSTING  CLERKS  AND 

MACHINE  OPERATORS. 


POSTAL  SERVICE  MAIL  SORTERS, 
PROCESSORS,  AND  PROCESSING 
MACHINE  OPERATORS. 

OFFICE  MACHINE  OPERATORS,  EX- 
CEPT COMPUTER. 

OFFICE  AND  ADMINISTRATION 
WORKERS,  ALL  OTHER. 


SWITCHBOARD  OPERATORS,  IN- 
CLUDING ANSWERING  SERVICE. 

TELEPHONE  OPERATORS. 

OFFICE  AND  ADMINISTRATION 
WORKERS,  ALL  OTHER. 

COMMUNICATIONS  EQUIPMENT  OP- 
ERATORS, ALL  OTHER. 


POSTAL  SERVICE  CLERKS. 

POSTAL    SERVICE     MAIL     SORTERS, 

PROCESSORS,    AND    PROCESSING 

MACHINE  OPERATORS. 
POSTAL  SERVICE  MAIL  CARRIERS. 
MAIL    CLERKS    AND    MAIL    MACHINE 

OPERATORS,       EXCEPT       POSTAL 

SERVICE. 
COURIERS  AND  MESSENGERS. 


DISPATCHERS,  EXCEPT  POLICE, 
FIRE,  AND  AMBULANCE. 

POLICE,  FIRE,  AND  AMBUIjANCE  DIS- 
PATCHERS 

PRODUCTION,  PLANNING,  AND  EXPE- 
DITING CLERKS. 

CARGO  AND  FREIGHT  AGENTS. 

SHIPPING,  RECEIVING,  AND  TRAFFIC 
CLERKS. 

STOCK  CLERKS  AND  ORDER 
FILLERS. 
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TABLE  2.— 1987  SOC  MATCHED  TO  PROPOSED  1997  SOC— Continued 


1980  SOC 


Title 


1997  SOC 


Title 


4755 
4756 


4757 

4756 
4759 


478    ADJUSTERS,          INVESTIGA- 
TORS, AND  COLLECTORS: 
4782  


4783 

4784 

4786 
4787 


479    MISCELLANEOUS      ADMINIS- 
TRATIVE    SUPPORT     OCCUPA- 
TIONS, INCLUDING  CLERICAL: 
4791   


4792 

4793 
4794 
4795 
4799 


50    PRIVATE    HOUSEHOLD    OCCUPA- 
TIOf*S: 
502  


503 

504 
505 

506 

507 
500 


51     PROTECTIVE   SERVICE   OCCUPA- 
TIONS: 
51 1     SUPERVISORS;         SERVICE 
OCCUPATIONS.  PROTECTIVE: 
5111  


5112 


5113 


Meter  Readers 

Weighers,  Measurers,  and  Checks 


Samplers 


Expediters 


Material  Recording,  Scheduling,  and  Dis- 
tributing Clerks,  Not  Elsewhere  Classi- 
fied. 


Insurarwe  Adjusters,  Examiners,  and  In- 
vestigators. 


Investigators  and  Adjusters.  Except  Insur- 
ance. 
Clerks,  Social  Welfare  


Bill  and  Account  Collectors 
LJcense  Clerks 


Bank  Tellers 


Proof  Readers 


Data  Entry  Keyers  

Statistical  Clerks 

Teacher  Aides  

Administrative  Support  Occupations,  in- 
cluding Clerical,  Not  Elsewhere  Classi- 
fied. 

Service  Occupations.. 


DAY  WORKERS 


LAUNDERERS  AND  IRONERS 


COOKS.  PRIVATE  HOUSEHOLD  . 
HOUSEKEEPERS  AND  BUTLERS 


CHILD  CARE  WORKERS.  PRIVATE 
HOUSEHOLD. 

PRIVATE  HOUSEHOLD  CLEANERS 
AND  SERVANTS. 

PRIVATE  HOUSEHOLD  OCCUPA- 
TIONS. NOT  ELSEWHERE  CLASSI- 
FIED. 


Supervisors;  Firefighting  and  Fire  Preven- 
tkxi  Occupations. 

Supervisors;  Police  and  Detectives 


Supervisors;  Gusrds 


33-7003 
•33-7013 


•33-7013 
•33-7008 

•33-2011 
33-2012 
33-2021 
33-5004 

•33-5006 

33-2001 
33-5003 

33-4005 

33-9006 

33-6002 
33-9007 
27-5006 

•  »>*>    rvw>f> 

^«7    WW 


•39-2002 

'41—6999 

37-2013 
•39-2002 

•41-5001 

•39-2002 

•41 


36-1001 
35-1012 
35-1011 


METER  READERS,  UTILITIES. 

WEIGHERS,  MEASURERS,  CHECK- 
ERS, AND  SAMPLERS,  RECORD- 
KEEPING. 

WEIGHERS,  MEASURERS,  CHECK- 
ERS, AND  SAMPLERS,  RECORD- 
KEEPING. 

PRODUCTION,  PLANNING,  AND  EXPE- 
DITING CLERKS. 

OFFICE  AND  ADMINISTRATION 
V«)RKERS,  ALL  OTHER. 


CLAIMS  EXAMINERS,  PROPERTY  AND 
CASUALTY  INSURANCE. 

INSURANCE  APPRAISERS,  AUTO 
DAMAGE. 

INSURANCE  CLAIMS  AND  POLICY 
PROCESSING  CLERKS. 

CREDIT  AUTHORIZERS,  CHECKERS. 
AND  CLERKS. 

ELIGIBILITY  INTERVIEV^RS,  GOV- 
ERNMENT PROGRAMS. 

BILL  AND  ACCOUNT  COLLECTORS. 

COURT.  MUNICIPAL,  AND  LICENSE 
CLERKS. 


TELLERS  AND  CUSTOMER  SERVICE 
REPRESENTATIVES,  FINANCIAL  IN- 
STITUTONS. 

PROOFREADERS  AND  COPY  MARK- 
ERS. 

DATA  ENTRY  KEYERS. 

STATISTICAL  ASSISTANTS. 

TEACHER  AIDES. 

OFFICE  AND  ADMINISTRATION 
WORKERS,  ALL  OTHER. 


MAIDS  AND  HOUSEKEEPING  CLEAN- 
ERS. 

PERSOfOAL  CARE  AND  SERVICE 
WORKERS,  ALL  OTHER. 

COOKS,  PRIVATE  HOUSEHOLD. 

MAIDS  AND  HOUSEKEEPING  CLEAN- 
ERS 

CHILD  CARE  WORKERS. 

MAIDS  AND  HOUSEKEEPING  CLEAN- 
ERS. 

PERSONAL  CARE  AND  SERVICE 
WORKERS.  ALL  OTHER. 


FIRST-UNE  SUPERVISORS/MAN- 

AGERS  OF  RRE  FIGHTING  AND 
PREVENTION  WORKERS.  • 

FIRST-LINE  SUPERyiSORS^»«AN- 

AGERS  OF  POUCe  AND  DETEC- 
TIVES. 

FIRST-UNE  SUPERVISORS/MAN- 

AGERS OF  CORRECTIONAL  OFFI- 
CERS. 
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Table  2.— 1987  SOC  Matched  to  Proposed  1997  SOC— Continued 


1980  soc 


Title 


1997  SOC 


Title 


512  FIREFIGHTING      AND      FIRE 
PREVENTION  OCCUPATIONS: 

5112  

5123  

513  POLICE  AND  DETECTIVES: 

5 1 32  

51 33  „ 

5134 


Fire  Inspection  and  Fire  Prevention  Oc- 
cupations. 


Firefighting  Occupations 

Police  and  Detectives,  Putjitc  Service 

Correctional  Institution  Officers  

Sheriffs,  Bailiffs,  and  Other  Law  Enforce- 
ment Officers. 


5M    GUARDS: 

5142  

5144  

5149  


Crossing  Guards 

Guards  and  Police,  Except  Public  Service 


Protective     Service     Occupations,     Not 
Elsewhere  Classified. 


35-1099 

35-2011 
35-2012 
35-2001 
35-3002 

■35-3011 
35-3001 

•35-3011 

35-3021 
35-3022 
35-3023 
35-4004 

35-4002 
35-^005 

35-4006 
13-1004 

35-3012 
36-4001 
35-4003 

35-4999 


52     SERVICE  OCCUPATIONS.  EXCEPT 
PRIVATE     HOUSEHOLD     AND     PRO- 
TECTIVE: 
521     FOOD        AND        BEVERAGE 
PREPARATION     AND     SERVICE 
OCCUPATIONS: 

5211   

521 2  

521 4  _ 

5215  

5216  


Supervisors;  Food  and  Beverage  Prepa- 
ration and  Service  Occupations. 


Bartenders  

Waiters  and  Waitresses  „ 

Cooks,  Except  Short  Order 

Short-order  Cooks  

Food  Counter,  Fountain  and  Related  Oc- 
cupations. 


5217 
5218 


5^9 


Kitchen  Workers,  Food  Preparation 
Waiters'/Waitresses'  Assistants 


Miscellaneous  Food  arxj  Beverage  Prep- 
aration Occupations. 


37-1001 


37-1002 
37-3001 
37-3021 
37-3022 
37-2012 

37-2014 
37-201 1 
37-2015 
37-3011 


37-3012 


37-2021 
37-3002 


37-4001 
37-4002 

37-4999 


PROTECTIVE         SERVICE 
VISORS,  ALL  OTHER. 


SUPER- 


FIRE  INSPECTORS  AND  INVESTIGA- 
TORS. 

FOREST  FIRE  INSPECTORS  AND  PRE- 
VENTION SPECIALISTS. 

FIRE  FIGHTERS. 

DETECTIVES  AND  CRIMINAL  INVES- 
TIGATORS. 

POLICE  AND  SHERIFF'S  PATROL  OF- 
FICERS 

CORRECTIONAL  OFFICERS  AND 
JAILERS. 

POLICE  AND  SHERIFF'S  PATROL  OF- 
FICERS. 

BAILIFFS. 

FISH  AND  GAME  WARDENS. 

UNITED  STATES  MARSHALS. 

PARKING  ENFORCEMENT  WORKERS. 

CROSSING  GUARDS. 

PRIVATE  DETECTIVES  AND  INVES- 
TIGATORS. 

SECURITY  GUARDS. 

EMERGENCY  MANAGEMENT  SPE- 
CIALISTS. 

TRANSIT  AND  RAILROAD  POLICE. 

ANIMAL  CONTROL  WORKERS. 

LIFEGUARDS,  SKI  PATROL,  AND 
OTHER  RECREATIONAL  PROTEC- 
TIVE SERVICE  WORKERS. 

PROTECTIVE  SERVICE  WORKERS, 
ALL  OTHER. 


FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  FOOD  PREPARATION 
AND  SERVING  WORKERS. 

CHEFS  AND  HEAD  COOKS. 

BARTENDERS. 

FOOD  SERVERS,  NON-RESTAURANT. 

WAITERS  AND  WAITRESSES. 

COOKS,  INSTITUTION  AND  CAFE- 
TERIA. 

COOKS,  RESTAURANT. 

COOKS,  FAST  FOOD. 

COOKS,  SHORT  ORDER. 

COMBINED  FOOD  PREPARATION  AND 
SERVING  WORKERS.  INCLUDING 
FAST  FOOD. 

COUNTER  ATTENDANTS.  CAFETERIA, 
FOOD  CONCESSION.  AND  COFFEE 
SHOP. 

FOOD  PREPARATION  WORKERS. 

DINING  ROOM  AND  CAFETERIA  AT- 
TENDANTS AND  BARTENDER  HELP- 
ERS. 

DISHWASHERS. 

HOSTS  AND  HOSTESSES,  RES- 
TAURANT. LOUNGE.  AND  COFFEE 
SHOP. 

FOOD  PREPARATION  AND  SERVING 
WORKERS.  ALL  OTHER. 
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Table  2.— 1987  SCX  Matched  to  Proposed  1997  SOC — Continued 


1980  SOC 

Title 

1997  SOC 

Title 

523  

HEALTH  SERVICE  OCCUPATIONS: 

21-3099 

HEALTH  SERVICE  ASSISTANTS  AND 
ATTENDANTS,  ALL  OTHER. 

5232  _ 

Dental  Assistants _.. 

21-3001 

DENTAL  ASSISTANTS. 

5233  _ „ 

Health  Aides,  Except  Nursing  

21-3002 

HOME  HEALTH  AIDES 

21-3003 

MEDICAL  ASSISTANTS. 

21-3011 

OCCUPATIONAL  THERAPY  AIDES. 

21-3012 

OCCUPATIONAL  THERAPY  ASSIST- 
ANTS. 

21-3021 

PHARMACY  AIDES. 

21-3022 

PHLEBOTOMISTS. 

21-3031 

PHYSICAL  THERAPY  AIDES. 

21-3032 

PHYSICAL  THERAPY  ASSIST Af^S. 

21-3041 

PSYCHIATRIC  AIDES. 

21-4003 

MEDICAL  EQUIPMENT  PREPARERS. 

, 

51-3001 

AMBULANCE  DRIVERS  AND  ATTEND- 
ANTS, EXCEPT  EMERGENCY  MEDI- 
CAL  TECHNKIIANS. 

5236  „ 

Nursing  Aides.  Orderlies,  and  Attend- 

21-3004 

NURSING    AIDES.    ORDERLIES,    AND 

ants. 

ATTENDANTTS.     . 

524    CLEANING     AND     BUILDING 

SERVICE     OCCUPATIONS.     EX- 

CEPT PRIVATE  HOUSEHOLD: 

5241   „ 

Supervisors;  Cleaning  and  Building  Serv- 

39-1001 

FIRST-UNE            SUPERVISORS/MAN- 

ice Workers. 

AGERS  OF  HOUSEKEEPING  AND 
JANITORIAL  WORKERS. 

5242  „ 

Maids  and  Houserrwn  „ 

•39-2002 

MAIDS  AND  HOUSEKEEPING  CLEAN- 
ERS 

5244  „...„ 

Janitors  and  Cleaners  _ _ 

39-2001 

JANITORS  AND  CLEANERS,  EXCEPT 
MAIDS  AND  HOUSEKEEPING 
CLEANERS. 

5245  

Elevator  Operators  

Pest  Control  Occupations 

51-7003 

ELEVATOR  OPEFIATORS 

5246  

39-2003 

PEST  CONTROL  WORKERS  AND  AS- 

SIST AI^S. 

5249 

Cleaning  and  Building  Service  Occupa- 

3^2099 

BUILDING  CLEANING  WORKERS.  ALL 

tions,  Not  Elsewhere  Classified. 

OTHER. 

525-6    PERSONAL   SERVICE   OC- 

CUPATIONS: 

5251   „ 

Supervisors;  Personal  Service  Occupa- 

41-1001 

FIRST-LINE            SUPERVISORS/MAf^ 

tions. 

AGERS  OF  GAMING  WORKERS. 

- 

41-1002 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  PERSONAL  SERVICE 
WORKERS. 

5252  

Bartjers  

Hairdressers  and  Cosnrietoiogists  ..._ 

41-3001 
41-3002 

BARBERS. 

5253  „.... 

HAIRDRESSERS,  HAIRSTYLISTS,  AND 

COSMETOLOGISTS. 

41-3003 

MAKEUP  ARTISTS,  THEATRICAL  AND 
PERFORMANCE. 

41-3004 

mank:urists. 

41-3005 

SHAMPOOERS. 

5254  _ „ 

Attendants,  Amusement  and  Recreation 

41-2001 

AMUSEMENT   AND    RECREATION   AT- 

Facilities. 

TENDANTS. 

41-2011 

GAMES  OF  CHANCE  ATTENDANTS. 

41-2012 

GAMING  DEALERS. 

41-2013 

MUTUEL  CASHIERS  AND  GAMES  OF 
CHANCE  WRITERS. 

5255  _ 

Guides  

41-4005 

TOUR  GUIDES  AND  ESCORTS. 

41-4006 

TRAVEL  GUIDES. 

5256  _ _ 

Ushers  ._ _..._.... 

41-2021 

USHERS.   LOBBY  ATTENDANTS,  AND 

TICKET  TAKERS. 

5257  _ „ _ 

Public  Transportation  Attendants  . — 

41-4003 

FLIGHT  ATTENDANTS. 

41-4004 

TRANSPORTATION  ATTENDANTS,  EX- 
CEPT FLIGHT  ATTENDANTS  AND 
BAGGAGE  PORTERS. 

5258  - _. 

WanJrot)e  arxJ   Dressing   Room   Attenc^ 
ants. 

41-2002 

COSTUME  ATTENDANTS. 

41-5003 

LOCKER    ROOM.    COATROOM,     AND 

DRESSING  ROOM  ATTENDANTS. 

5262  _ 

Baggage  Porters  and  BeHhops  

41-4001 

BAGGAGE  PORTERS  AND  BELLHOPS. 

5263  

Welfare  Service  Aides _ 

*33-5006 

ELIGIBILITY  INTERVIEWERS,  GOV- 
ERf^MENT  PROGRAMS. 

5264  

ChiW    Care    Workers.    Except    Private 
Household. 

•41-5001 

CHILD  CARE  WORKERS: 
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Table  2.— 1987  SOC  Matched  to  Proposed  1997  SOC — Continued 


1980  SOC 


5269 


55     FARM     OPERATORS     AND     MAN- 
AGERS: 

551  FARMERS    (WORKING    PRO- 
PRIETORS): 

551 2  > 

551 3 

5514  ; 

5515  

552  FARM  MANAGERS: 

5522  

5523 

5524 

5525  

56 

561  FARM     OCCUPATIONS,     EX- 
CEPT MANAGERIAL 

5611    

5612  

5613  - 

5614  

561 5  *. 

5616  

5617 

5618 

5619  _ 

562  

5621  

5622  _ 

5624  


Trtle 


Personal  Service  Occupations,  Not  Else- 
where Classified. 


Agricultural,  Forestry  and  Fishing  Occu- 
pations. 


General  Farmers  -■-.. 

Crop,    Vegetable,    Fruit   and   Tree   Nut 

Farmers. 
Livestock,  Dairy,  Poultry  arxJ  Fish  Famv 

ers. 
Horticultural  Spectatty  Farmers 

Mainagers;  General  Farm  

Managers:   Crop,   Vegetable,   Fruit  and 

Tree  Nut  Farm. 
Managers;  Livestock,  Dairy.  Poultry  and 

Fish  Farm. 
Managers:  Horticultural  Specialty  Farm  ... 

OTHER  AGRICULTURAL  AND  RELAT- 
ED OCCUPATIONS: 


Supervisors;  Farm  Workers  

General  Farm  Workers 

Field  Crop  and  Vegetable  Farm  Workers 
(Hand). 

Orchanj  and  Vineyard  and  Related  Work- 
ers (Hand). 
Irrigatun  Workers  

Farm  Machinery  Operators  

Livestock  Workers  

Marine  Life  Cultivation  Workers  

Nursery  Workers 


RELATED    AGRICULTURAL    OCCUPA- 
TIONS: 

Supervisors:  Related  Agricultural  Work- 
ers. 


1997  SOC 


Groundskeepers  and   Gardeners,   Ex- 
cept Farm. 


Animal  Caretakers,  Except  Farm 


41-4002 

41-5002 

41-5004 

41-5006 

•41-5999 


•11-3012 
•11-3012 

•11-3012 

•11-3012 

•11-3011 

•11-3011 

•11-3011 

•11-3011 

39-3099 


Title 


CONCIERGES. 

FUNERAL  ATTENDANTS. 
MASSEUSES/MASSEURS. 
PERSONAL  AND  HOME  CARE  AIDES. 
PERSONAL  CARE  AND  SERVICE 
WORKERS,  ALL  OTHER. 


FARMERS  AND  RANCHERS. 
FARMERS  AND  RANCHERS. 

FARMERS  AND  RANCHERS. 

FARMERS  AND  RANCHERS. 


FARM,  RANCH,  AND  OTHER  AGRICUL- 
TURAL MANAGERS. 

FARM,  RANCH,  AND  OTHER  AGRICUL- 
TURAL MANAGERS. 

FARM,  RANCH,  AND  OTHER  AGRICUL- 
TURAL MANAGERS. 

FARM,  RANCH,  AND  OTHER  AGRICUL- 
TURAL MANAGERS. 

GROUNDS  MAINTENANCE  WORKERS, 
ALL  OTHER. 

43-3099  !  AGRICULTURAL  PRODUCTION  WORK- 
ERS, ALL  OTHER. 


•43-1001 


•43-3003 
•43-3003 

•43-3012 


•43-5999 

43-3011 

43-3013 

•43-4001 

•43-3012 

43-2099 
39-1002 

•43-1001 

39-3001 

39-3002 

39-3003 
43-2001 


FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  FARMING,  FORESTRY, 
AND  RELATED  WORKERS. 

FARM  LABOR  CONTRACTORS. 

FARM  LABOR  CONTRACTORS. 

FARMWORKERS  AND  LABORERS, 
CROP,  NURSERY,  ,AND  GREEN- 
HOUSE. 


FARMING,  FISHING,  AND  FORESTRY 
WORKERS,  ALL  OTHER. 

AGRICULTURAL  EQUIPMENT  OPERA- 
TORS. 

FARMWORKERS,  FARM  AND  RANCH 
ANIMALS. 

FISHERS  AND  RELATED  FISHING 
WORKERS 

FARMWORKERS  AND  LABORERS, 
CROP,  NURSERY,  AND  GREEN- 
HOUSE. 

ANIMAL  SERVICE  WORKERS,  ALL 
OTHER. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  LANDSCAPING,  LAWN 
SERVICE,  AND  GROUNDSKEEPING 
WORKERS 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  FARMING,  FORESTRY, 
AND  RELATED  WORKERS. 

LANDSCAPING  AND 

GROUNDSKEEPING  LABORERS. 

PESTICIDE  HANDLERS,  SPRAYERS, 
AND  APPLICATORS,  VEGETATION. 

TREE  TRIMMERS  AND  PRUNERS. 

ANIMAL  TRAINERS. 


1980  SOC 


Title 


1997  SOC 


6625  

5627  „ 

57  FORESTRY  AND  LOGGING  OCCU 
RATIONS: 

571    

572  

573  

579  

58  FISHERS,    HUNTERS,   AND   TRAP 
PERS: 

583  

584  

60 

61  

61 1  

6111  

6112  

6113  „ 

61 14  , 

61 15  

6116  

6117  

W  I    I  O      •••■•••■••■••■•••••■••■•••••••••••■■•••••••I 

613  

61 4  

615  „ 

61 51  ; 

61 52  

61 53  

6154  

61 55  


Graders  and  Sorters:  Agricultural  Prod- 
ucts. 
Inspectors;  Agncultural  Products  


SUPERVISORS;  FORESTRY  AND  LOG- 
GING WORKERS. 

FORESTRY  WORKERS,  EXCEPT  LOG- 
GING. 

TIMBER  CUTTING  AND  RELATED  OC- 
CUPATIONS. 

LOGGING  OCCUPATIONS,  NOT  ELSE- 
WHERE CLASSIFIED. 


FISHERS  „ 

HUNTERS  AND  TRAPPERS  

Mechanics  and  Repairers. 
SUPERVISORS;  MECHANICS  AND  RE- 
PAIRERS. 

MECHANICS  AND  REPAIRERS. 
VEHICLE    AND    MOBILE    EQUIPMENT 

MECHANICS  AND  REPAIRERS. 
Automobile  Mechanics  

Bus  and  Truck  Engine,  and  Diesel  En- 
gine Mechanics. 
Aircraft  Engine  Mechanics 

Small  Engine  Repairers 

Automotive  Body  and  Related  Repairers 

Aircraft  Mechanics  (Except  Engine  Spe- 
cialists). 
Heavy  Equipment  Mechanics 

Farm  Equipment  Mechanics 

INDUSTRIAL  MACHINERY  REPAIRERS 

MACHINERY  MAINTENANCE  OCCUPA- 
TIONS. 

ELECTRICAL  AND  ELECTRONIC 
EQUIPMENT  REPAIRERS. 

Communications  Equipment  Repairers  .... 


Electric  Motor,  Transformer,  and  Related 
Repairers. 

Electrical  and  Electronk:  Repairers,  Com- 
mercial arKJ  Industrial  Equipment. 


Data  Processing  Equipment  Repairers  .... 

Electronic     Repairers,     Home-entertairv 
ment  Equipment. 


•43-2002 

43-3002 

•43-5999 

•43-1001 

43-5001 

43-5011 

43-5019 

•43-5999 

•4^-4001 
43-4002 
47-1001 


47-3004 

47-3006 

•47-3001 

47-301 1 
47-3014 
47-3002 

47-3003 

•47-3001 

47-3008 

47-3012 
47-3007 
47-4008 

47-*013 


47-2002 
•47-2003 

47-4024 

47-2012 

47-2014 

•47-4004 
•47-2001 
47-2015 


Title 


VETERINARY  ASSISTANTS  AND  NON- 
FARM  ANIMAL  CARETAKERS 

GRADERS  AND  SORTERS,  AGRICUL- 
TURAL PRODUCTS 

FARMING,  FISHING.  AND  FORESTRY 
WORKERS.  ALL  OTHER. 


FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  FARMING,  FORESTRY. 
AND  REUTED  WORKERS. 

FOREST  AND  CONSERVATION  WORK- 
ERS. 

FALLERS. 

LOGGING  WORKERS,  ALL  OTHER. 

FARMING,  FISHING,  AND  FORESTRY 
WORKERS,  ALL  OTHER. 


FISHERS     AND      RELATED     FISHING 

WORKERS. 
HUNTERS  AND  TRAPPERS 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS   OF    MECHANICS,    INSTALL- 
ERS, AND  REPAIRERS. 


AUTOMOTIVE  MECHANICS  AND 
SERVICE  TECHNICIANS. 

BUS  AND  TRUCK  MECHANICS  AND 
DIESEL  ENGINE  SPECIALISTS 

AIRCRAFT  MECHANICS  AND  SERVICE 
TECHNICIANS 

MOTORCYCLE  MECHANICS. 

SMALL  ENGINE  REPAIRERS. 

AUTOMOTIVE  BODY  AND  RELATED 
REPAIRERS 

AUTOMOTIVE  GLASS  INSTALLERS 
AND  REPAIRERS 

AIRCRAFT  MECHANICS  AND  SERVICE 
TECHNICIANS. 

MOBILE  HEAVY  EQUIPMENT  ME- 
CHANICS, EXCEPT  ENGINES. 

RAIL  CAR  REPAIRERS. 

FARM  EQUIPMENT  MECHANICS. 

INDUSTRIAL  MACHINERY  MECHAN- 
ICS. 

MAINTENANCE  WORKERS,  MACHIN- 
ERY. 


RADIO  MECHANICS. 

TELECOMMUNICATIONS  EQUIPMENT 
INSTALLERS  AND  REPAIRERS 

SIGNAL  AND  TRACK  SWITCH  REPAIR- 
ERS 

ELECTRIC  MOTOR,  POWER  TOOL, 
AND  RELATED  REPAIRERS. 

ELECTRICAL  AND  ELECTRONICS  RE- 
PAIRERS, COMMERCIAL  AND  IN- 
DUSTRIAL EQUIPMENT. 

ELECTRICAL  POWER-LINE  INSTALL- 
ERS AND  REPAIRERS. 

COMPUTER,  AUTOMATED  TELLER, 
AND  OFFICE  MACHINE  REPAIRERS 

ELECTRONIC  HOME  ENTERTAINMENT 
EQUIPMENT  REPAIRERS. 


36396 


Federal  Register  /  Vol.  62,  No.  129  /  Monday,  July  7,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  129  /  Monday,  July  7,  1997  /  Notices 


36397 


Table  2.— 1987  SOC  Matched  to  Proposed  1997  SOC— Continued 


1980  see 


6156 
6157 
6158 
6159 


616 
617 


63 


6171 


6172 

6173 
6174 

6175 


6176 

6177 

6178 
6179 


631 


6311 


6312 


6313 


Title 


Household   Appliance   and   Power  Tool 

Repairers. 
Telephone  Line  Installers  and  Repairers 

Telephone  Installers  and  Repairers  


1997  SOC 


Miscellaneous   Electhcal   and   Electronic 
Equipment  Repairers. 


HEATING,     AIR-CONDITIONING,     AND 
REFRIGERATION  MECHANICS. 

MISCELLANEOUS     MECHANICS     AND 
REPAIRERS; 

Camera,  Watch,  and  Other  Precision 
Instrument  Repairers. 


Musical  Instrument  Repairers  and  Tun- 
ers. 

Locksmiths  and  Safe  Repairers 

Office  Machine  Repairers  

Mechanicai  Controls  and  Valve  Repair- 
ers. 

Elevator  Installers  and  Repairers  


Riggers  

Millwrights  

Mechanics  and  Repairers,  Not  Elsewhere 
Classified. 


Construction  and  Extractive  Occupations. 
SUPERVISORS;  CONSTRUCTION  AND 

EXTRACTIVE  OCCUPATIONS. 
SUPERVISORS;  CONSTRUCTION 

Supervisors;  Overall  Construction  


Sufjervisors;  Brickmasons, 

Stonemasons,  and  Hard  Tile  Setters 


Supervisors;  Carpenters  and   Related 
Workers. 


47^007 
47-4025 
•47-2003 
47-201 1 
47-2013 

•47-4004 
47-^006 


47-4001 

47-4016 
47-4021 

47-4027 
47-4018 

47^01 1 
•47-2001 

47-4003 

47-4015 
4&-2063 

47-4023 
47-4017 
47-3005 

47-3013 

47-4002 


47-4005 

47-4012 

47-4014 

47-4022 

47-4026 
47-4999 


•45-1001 


•45-1001 


•45-1001 


Title 


HOME  APPLIANCE  REPAIRERS. 


IN- 


TELECOMMUNICATIONS       LINE 
STALLERS  AND  REPAIRERS. 

TELECOMMUNICATIONS  EQUIPMENT 
INSTALLERS  AND  REPAIRERS. 

AVIONICS  TECHNICIANS. 

ELECTRICAL  AND  ELECTRONICS  IN- 
STALLERS AND  REPAIRERS. 
TRANSPORTATION  EQUIPMENT. 

ELECTRICAL  POWER-LINE  INSTALL- 
ERS AND  REPAIRERS. 

HEATING,  AIR  CONDITIONING,  AND 
REFRIGERATION  MECHANICS  AND 
INSTALLERS. 


CAMERA  AND  PHOTOGRAPHIC 
EQUIPMENT  REPAIRERS. 

MEDICAL  EQUIPMENT  REPAIRERS. 

PRECISION  INSTRUMENT  REPAIR- 
ERS. 

WATCH  REPAIRERS. 

MUSICAL  INSTRUMENT  REPAIRERS 
AND  TUNERS. 

LOCKSMITHS  AND  SAFE  REPAIRERS. 

COMPUTER,  AUTOMATED  TELLER, 
AND  OFFICE  MACHINE  REPAIRERS. 

CONTROL  AND  VALVE  INSTALLERS 
AND  REPAIRERS. 

MECHANICAL  DOOR  REPAIRERS. 

ELEVATOR  INSTALLERS  AND  REPAIR- 
ERS. 

RIGGERS. 

MILLWRIGHTS. 

BICYCLE  REPAIRERS. 

RECREATIONAL  VEHICLE  SERVICE 
TECHNICIANS. 

COIN.  VENDING,  AND  AMUSEMENT 
MACHINE  SERVICERS  AND  REPAIR- 
ERS 

FABRIC  MENDERS,  EXCEPT  GAR- 
MENT. 

MAINTENANCE  AND  REPAIR  WORK- 
ERS, GENERAL. 

MANUFACTURED  BUILDING  AND  MO- 
BILE HOME  INSTALLERS. 

REFRACTORY  MATERIALS  REPAIR- 
ERS, EXCEPT  BRICKMASONS. 

TIRE  REPAIRERS  AND  CHANGERS. 

INSTALLATION,  MAINTENANCE,  AND 
REPAIR  WORKERS,  ALL  OTHER. 


FIRST-LINE 
AGERS 
TRADES 
ERS 

FIRST-LINE 
AGERS 
TRADES 
ERS 

FIRST-LINE 
AGERS 
TRADES 
ERS 


SUPERVISORS/MAN- 

OF  CONSTRUCTION 

AND   EXTRACTIVE   WORK- 

SUPERVISORS/MAN- 

OF  CONSTRUCTION 

AND   EXTRACTIVE  WORK- 

SUPERVISORS/MAN- 

OF  CONSTRUCTION 

AND  EXTRACTIVE  WORK- 


TABLE  2.— 1987  SOC  Matched  to  Proposed  1997  SOC— Continued 


1980  SOC 


6314 


6315 


6316 


6318 


632 


64    COf^STRUCTION  TRADES: 
641  


641 2  „ 

6413 :. 

6414  

642    CARPENTERS  AND  RELATED 
WORKERS: 

6422  

«424  


643    ELECTRiaANS  AND  POWER 
TRANSMISSION  INSTALLERS: 
6432  


6433 


644    PAINTERS,  PAPERHANGERS, 
AND  PLASTERERS: 
6442  


Title 


6443 
6444 
645  .. 


646-7    OTHER       CONSTRUCTK)N 
TRADES: 
6462  


6463 


6464 
6465 


6466 
6467 


6472 
6473 


Supervisors;    Electnaans    and    Power 
Transmission  Installers. 


Supervisors;    Painters,    Paperhangers, 
and  Plasterers. 


Supervisors;  Plumbers  and  Pipefitters 
and  Steamfitters. 


Supervisors;        Other       Construction 
Trades. 


SUPERVISORS;    EXTRACTIVE    OCCU- 
PATIONS. 


BRICKMASONS,  STONEMASONS,  AND 
HARD  TILE  SETTERS: 

Brickmasons 

Stonemasons „.. 

Tite  Setters,  Hard  


Carpenters  

DrywaN  Installers 


Electridaf^ 


Electrical  Power  Installers  aixj  Repairers 


Painters  (Construction  and  Maintenance) 

<  BpGrnBnQGTs  ...■.■•••...•.»■••••••■•«••••••■••••••»>■• 

Plasterers 

PLUMBERS,         PIPEFITTERS        AND 
STEAMFITTERS:. 


1997  SOC 


Carpet  and  Soft  Tile  InstaUers 


Concrete  and  Terrazzo  Finishers 


Glaziers 

Insulation  Workers 


Paving,  Surfacing,  and  Tamping  Equip- 
ment  Operators. 

Rail  and  Track  Laying  Equipment  Opera- 
tors. 

Roofers  

Sheetmetal  Duct  Installers  

Stnxitural  Metal  Workers 


•45-1001 


•45-1001 


•45-1001 


•46-1001 


•46-1001 


46-2011 
46-2012 
45-2072 


45-2021 
45-2051 

45-2052 


46-2061 
45-2062 

•47-4004 


46-2101 

46-2102 

46-2121 
46-2112 


46-2022 

46-2071 

45-2031 

46-2032 

46-2082 
45-2091 

46-2092 

•45-2041 

46-2122 

46-2124 
•46-2126 
45-2123 

45-2127 


Title 


FIRST-LINE 
AGERS 
TRADES 
ERS 

FIRST-LINE 
AGERS 
TRADES 
ERS 

FIRST-LINE 
AGERS 
TRADES 
ERS. 

FIRST-LINE 
AGERS 
TRADES 
Ef^ 

FIRST-LINE 
AGERS 
TRADES 
ERS. 


SUPERVISORS/MAN- 

OF  CONSTRUCTION 

AND   EXTRACTIVE  WORK- 

SUPERVISORS/MAN- 

OF  CONSTRUCTION 

AND   EXTRACTIVE   WORK- 

SUPERVISORS/MAN- 

OF  CONSTRUCTION 

AND   EXTRACTIVE   WORK- 

SUPERVISORS/MAN- 

OF  CONSTRUCTION 

AND   EXTRACTIVE  WORK- 

SUPERVISORS/MAN- 

OF  CONSTRUCTION 

AND   EXTRACTIVE   WORK- 


BRICKMASONS  AND  BLOCKMASONS. 

STONEMASONS. 

TILE  AND  MARBLE  SETTERS. 


CARPENTERS. 

DRYWALL     AND     CEILING     TILE     IN- 
STALLERS. 
TAPERS. 


ELECTRICIANS. 

SECURmr  AND  FIRE  ALARM  SYS- 
TEMS INSTALLERS. 

ELECTRICAL  POWER-LINE  INSTALL- 
ERS AND  REPAIRERS. 


PAINTERS,       CONSTRUCTION       AND 

MAINTENANCE. 
PAPERHANGERS. 

PLASTERERS  AND  STUCCO  MASOf^. 
PLUMBERS,         PIPEFITTERS,         AND 

STEAMFITTERS. 


CARPET  INSTALLERS. 

FLOOR  LAYERS,  EXCEPT  CARPET. 
WOOD,  AND  HARD  TILES. 

CONCRETE  FINISHERS  AND  CEMENT 
MASONS. 

TERRAZZO  WORKERS  AND  FINISH- 
ERS. 

GLAZIERS. 

INSULATION  WORKERS,  FLOOR.  CEIL- 
ING, AND  WALL 

INSULATION  WORKERS,  MECHANI- 
CAL. 

CONSTRUCTION  EQUIPMENT  OPERA- 
TORS. 

RAIL-TRACK  LAYING  AND  MAINTE- 
NANCE EQUIPMENT  OPERATORS. 

HOOFERS. 

SHEET  METAL  WORKERS. 

REINFORCING  IRON  AND  REBAR 
WORf<ERS. 

STRUCTURAL  IRON  AND  STEEL 
WORKERS. 
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Table  2.— 1987  SOC  Matched  to  Proposed  1997  SOC— Continued 


1980  see 


6474 
6475 
6476 
6479 


65    EXTRACTIVE  OCCUPATIONS: 
652  


653 


654 


666 


Title 


67 


68     PRECISION    PRODUCTION   OCCU- 
PATIONS 
681-2    PRECISION  METAL  WORKERS: 

6811   

6812  


6813 
6814 
6816 

6817 


6821 
6622 


6823  ». 

6824  

6829  

683     PRECISION 
WORKERS: 
6831 


Drillers,  Earth 

Air  Hammer  Operators 
Pile  Driving  Operators  . 


Construction 
Classified. 


Trades.     Not     Elsewhere 


DRILLERS,  OIL  WELL  

EXPLOSIVE  WORKERS 

MINING  MACHINE  OPERATORS 


EXTRACTIVE      OCCUPATIONS. 
ELSEWHERE  CLASSIFIED. 


NOT 


Precision  Production  Occupations 
SUPERVISORS;  PRECISION  PRODUC- 
TION OCCUPATIONS. 


Tool  arxj  Die  Makers  

Precision  Assemblers  (Metal) 


Machinists 

Boilermakers 

Precision    Grinders,    Filers,    and    Tool 

Sharpeners 
Patternmakers  and  Model  Makers  (Metal) 


1997  SOC  ' 


Lay-out  Workers 


WOOD- 


Precision    Hand   Molders   and   Shapers 
(Jewelers). 

Engravers  

Sheet  Metal  Workers 

Miscellaneous  Precision  Metal  Workers  .. 


Patternmakers  and  Model  Makers.  Wood 


45-3021 

•45-2042 

45-3041 

•45-2041 

45-2064 

45-2081 
45-2083 

45-2084 

45-2111 
45-2125 

45-2199 


45-3011 
45-3012 

45-'3022 


45-3031 

45-3032 

45-3039 

45-3099 

45-3013 

45-3042 
45-3043 

•49-1001 


Title 


49-4041 
49-2001 


•49-2012 

•49-2021 

•49-4038 

49-4012 
45-2001 
49-4042 

•49-4021 

•49-4022 

49-4011 

•49-9017 

•49-9012 
•45-2126 
•49-9999 


EARTH  DRILLERS,  EXCEPT  OIL  AND 
GAS. 

CONSTRUCTION  LABORERS. 

ROCK  SPLITTERS.  QUARRY. 

CONSTRUCTION  EQUIPMENT  OPERA- 
TORS. 

FENCE  ERECTORS. 

FLOOR  SANDERS  AND  FINISHERS. 
HAZARDOUS    MATERIALS     REMOVAL 

WORKERS 
HIGHWAY  MAINTENANCE  WORKERS. 
PIPELAYERS. 
SEPTIC      TANK      SERVICERS      AND 

SEWER  PIPE  CLEANERS. 
CONSTRUCTION  TRADES  WORKERS, 

ALL  OTHER. 

DERRICK  OPERATORS,  OIL  AND  GAS. 

ROTARY  DRILL  OPERATORS,  OIL  AND 
GAS. 

EXPLOSIVES  WORKERS,  ORDNANCE 
HANDLING  EXPERTS,  AND  BLAST- 
ERS 

CONTINUOUS  MINING  MACHINE  OP- 
ERATORS. 

MINE  CUTTING  AND  CHANNELING 
MACHINE  OPERATORS. 

MINING  MACHINE  OPERATORS,  ALL 
OTHER. 

EXTRACTIVE  WORKERS,  EXCEPT 
HELPERS,  ALL  OTHER. 

SERVICE  UNIT  OPERATORS,  OIL, 
GAS,  AND  MINING. 

ROOF  BOLTERS,  MINING. 

ROUSTABOUTS,  OIL  AND  GAS. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  PRODUCTION  AND  OP- 
ERATING WORKERS. 


TOOL  AND  DIE  MAKERS. 

AIRCRAFT  STRUCTURE,  SURFACES, 
RIGGING,  AND  SYSTEMS  ASSEM- 
BLERS 

ELECTROMECHANICAL  EQUIPMENT 
ASSEMBLERS. 

ENGINE  AND  OTHER  MACHINE  AS- 
SEMBLERS 

STRUCTURAL  METAL  FABRICATORS 
AND  FITTERS. 

MACHINISTS. 

BOILERMAKERS. 

TOOL  GRINDERS,  FILERS,  AND 
SHARPENERS. 

MODEL  MAKERS.  METAL  AND  PLAS- 
TIC. 

PATTERNMAKERS,  METAL  AND  PLAS- 
TIC. 

LAY-OUT  WORKERS,  METAL  AND 
PLASTIC 

JEWELERS  AND  PRECIOUS  STONE 
AND  METAL  WORKERS. 

ETCHERS  AND  ENGRAVERS. 

SHEET  METAL  WORKERS. 

PRODUCTION  WORKERS,  ALL  OTHER. 


TABLE  2.— 1987  SOC  Matched  to  Proposed  1997  SOC— Continued 


1980  SOC 


Title 
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6832 


6835  

6839  

684     PRECISION  PRINTING  OCCU- 
PATIONS: 

6841  

6842  


6844 
6849 


685      PRECISION      TEXTILE,      AP- 
PAREL       AND        FURNISHINGS 
WORKERS: 
6852  


6853 
6854 

6855 


6856 
6859 


686    PRECISION    WORKERS;    AS- 
SORTED MATERIALS: 
6861    


6862 

6863 

6864 

6865 
6866 

6867 

6868 
6869 


687     PRECISION   FOOD  PRODUCTION 
OCCUPATIONS: 

6871  


6872 
6873 


6879  

688    PRECISION  INSPECTORS,  TEST- 
ERS, AND  RELATED  WORKERS: 

6881   


6882 


49-701 1     MODEL  MAKERS.  WOOD. 
49-7012  I  PATTERNMAKERS,  WOOD. 


Cabinet  Makers  and  Bench  Carpenters 

Fumiture  Finishers 

Miscellaneous  Precision  Woodworkers  . 


Precision  Typesetters 


and 


Precision  Lithographers 

Photoengravers. 

Bookbinders 

Miscellaneous  Precision  Printing  Occupa 

tions. 


Tailors  and  Dressmakers,  Hand 


Upholsterers  

Shoemakers  and  Leather  Workers  and 
Repairers. 

Precision  Laundering.  Cleaning,  and  Dye- 
ing Occupations. 


Apparel  and  Fabric  Patternmakers 


Miscellaneous    Precision    Apparel    and 
Fabhc  Workers. 


Precision  Hand  MokJers  and  Shapers 
(Except  Jewelers). 

Precision  Patternmakers,  Lay-out  Work- 
ers and  Cutters. 


Detail  Design  Painters  and  Decorators 
Optical  Goods  Workers  


Dental  Laboratory  Technicians 

Gem  and  Diamond  Working  Occupatrons 

Precision  Electrical  and  Electnanic  Equip- 
ment Assemblers. 


Photographic  Process  Workers 


Miscellaneous    Precision    Workers,    Not 
Elsewhere  Classified. 


Butchers  and  Meat  Cutters 


Bakers 

Batch  makers 

Cheesemakers,  Etc.; 
Miscellaneous  Precision  Food  Workers 


(Candymakers, 


PreciskKi  Inspectors,  Testers,  and  Grad- 
ers. 
Precision  Adjusters  and  Calibrators  

PLANT  AND  SYSTEM  OPERATORS: 


Title 


49-7001     CABINETMAKERS    AND    BENCH    CAR- 
i      PENTERS 


49-7002 
49-7099 


•49-5005 

•49-5005 

49-5002 
49-5003 

49-5004 


FURNITURE  FINISHERS. 
WOODWORKERS,  ALL  OTHER. 


PREPRESS         TECHNICIANS         AND 

WORKERS. 
PREPRESS         TECHNICIANS         AND 

WORKERS. 
BOOKBINDERS. 
DESKTOP  PUBLISHING  SPECIALISTS. 


JOB  PRINTERS. 
•49-5005  !  PREPRESS         TECHNICIANS 
WORKERS. 


AND 


49-6012 

49-6025 
49-6006 

•49-6003 

•49-6004 

49-6002 

•49-6099 

49-4031 
•49-4021 
•49-4022 
•49-9026 

49-9023 

49-9011 
•49-9017 

•49-201 1 

•49-2012 

49-9031 

49-9018 

•49-9999 


49-3011 
49-3013 

49-3001 
49-3022 

•49-9999 


•4^-9016 
•49-2024 


TAILORS,  DRESSMAKERS,  AND  CUS- 
TOM SEWERS. 

UPHOLSTERERS. 

SHOE  AND  LEATHER  WORKERS  AND 
REPAIRERS 

LAUNDRY  AND  DRY-CLEANING 
WORKERS. 

PRESSERS,  TEXTILE,  GARMENT,  AND 
RELATED  MATERIALS. 

FABRIC  AND  APPAREL 

PATTERNMAKERS. 

T  XTILE,  APPAREL,  AND  FURNISn- 
3S  WORKERS.  ALL  OTHER. 


MOLDERS,  SHAPERS,  AND 

COREMAKERS. 

MODEL  MAKERS,  METAL  AND  PLAS- 
TIC. 

PATTERNMAKERS,  METAL  AND  PLAS- 
TIC. 

PAINTING,  COATING,  AND  DECORAT- 
ING WORKERS. 

OPHTHALMIC  LABORATORY  TECHNI- 
CIANS. 

DENTAL  LABORATORY  TECHNICIANS. 

JEWELERS  AND  PRECIOUS  STONE 
AND  METAL  WORKERS. 

ELECTRICAL  AND  ELECTRONIC 
EQUIPMENT  ASSEMBLERS. 

ELECTROMECHANICAL  EQUIPMENT 
ASSEMBLER. 

PHOTOGRAPHIC  PROCESS  WORK- 
ERS. 

MEDICAL  APPLIANCE  TECHNICIANS. 

PRODUCTION  WORKERS,  ALL  OTHER. 


BUTCHERS  AND  MEAT  CUTTERS. 
SLAUGHTERERS    AND    MEAT    PACK- 
ERS. 
BAKERS. 
FOOD  BATCHMAKERS. 

PRODUCTION  WORKERS,  ALL  OTHER. 


INSPECTORS,  TESTERS,  SORTERS. 
SAMPLERS,  AND  WEIGHERS 

TIMING  DEVICE  ASSEMBLERS,  AD- 
JUSTERS. AND  CALIBRATORS. 
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1980  SOC 


TWe 


1997  SOC 


Title 


691 


692 
693 


6931 
6932 


694 
695 

696 


71 


73-74 
731-2 


7312 
7313 
7314 

7315 
7316 
7317 

7318 
7319 
7322 

7324 

7326 
7329 


WATER    AND    SEWAGE    TREATMEhfT 
PLANT  OPERATORS. 


GAS  PLANT  OPERATORS 

POWER  PLANT  OPERATORS 
Stationary  Engineers  , 


Power  Plant  and  Systems  Operators,  ex- 
cept Stationary  Engineers. 


CHEMICAL  PLANT  OPERATORS  .... 
PETROLEUM  PLANT  OPERATORS 


MISCELLANEOUS  PLANT  OR  SYSTEM 

OPERATORS. 
Production  WorlOng  Occupations 
SUPERVISORS;  PRODUCTION  OCCU- 
PATIONS. 

MACHINE  SETUP  OPERATORS: 
METALWORKING         AND         PLASTIC 
WORKING  MACHINE  SETUP  OPERA- 
TORS: 

Lathe  and  Turning  Mactiine  Setup  Op- 
erators. 

Milling  and  Planing  Mactiine  Setup  Op- 
erators. 

Punching  and  Shearing  Machine  Setup 
Operators. 


Extruding  and  Drawing  Machine  Setup 
Operators. 

Rolling  Machine  Setup  Operators 


Press  and  Brake  Machine  Setup  Oper- 
ators. 


Drilling  and  Boring  Machine  Setup  Op- 
erators. 

Forging  Machine  Setup  Operators  


Gnnding,      Abrading,      Buffing,      arxJ 
Poiishing  Machine  Setup  Operators. 


Lappirig   and   Honing   Machine  Setup 
Operators. 


Numerical  Control  Machine  Setup  Op- 
erators. 

Miscellaneous  Metalworking  arxl  Plas- 
tic Working  Machine  Setup  Opera- 
tors. 


49-8022 

49-8002 

•49-8021 

49-8011 

49-8012 

49-8013 
49-8001 

49-8003 
49-8099 
•49-1001 


•49-4008 
•49-4014 
•49-4002 

•49-4004 
•49-4037 
•49-4002 

•49-4003 
•49-4005 
•49-4006 

•49-4006 

49-4001 

49-4033 

•49-4099 


WATER  AND  LIQUID  WASTE  TREAT- 
MENT PLANT  AND  SYSTEM  OPERA- 
TORS. 

GAS  PLANT  OPERATORS. 

STATIONARY  ENGINEERS  AND  BOIL- 
ER OPERATORS. 

NUCLEAR  POWER  REACTOR  OPERA- 
TORS. 

POWER  DISTRIBUTORS  AND  DIS- 
PATCHERS 

POWER  PLANT  OPERATORS. 

CHEMICAL  PLANT  AND  SYSTEM  OP- 
ERATORS. 

PETROLEUM  PUMP  SYSTEM  OPERA- 
TORS, REFINERY  OPERATORS, 
AND  GAUGERS. 

PLANT  AND  SYSTEM  OPERATORS. 
ALL  OTHER. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  PRODUCTION  AND  OP- 
ERATING WORKERS. 


LATHE  AND  TURNING  MACHINE  TOOL 
SETTERS,  OPERATORS.  AND 
TENDERS,  METAL  AND  PLASTIC. 

MILLING  AND  PLANING  MACHINE  SET- 
TERS, OPERATORS,  AND  TENDERS, 
METAL  AND  PLASTIC. 

CUTTING,  PUNCHING,  AND  PRESS 
MACHINE  SETTERS,  OPERATORS, 
AND  TENDERS,  METAL  AND  PLAS- 
TIC. 

EXTRUDING  AND  DRAWING  MACHINE 
SETTERS,  OPERATORS,  AND 
TENDERS,  METAL  AND  PLASTIC. 

ROLLING  MACHINE  SETTERS,  OPERA- 
TORS, AND  TENDERS,  METAL  AND 
PLASTIC. 

CUTTING,  PUNCHING.  AND  PRESS 
MACHINE  SETTERS,  OPERATORS, 
AND  TENDERS,  METAL  AND  PLAS- 
TIC. 

DRILLING  AND  BORING  MACHINE 
TOOL  SETTERS,  OPERATORS,  AND 
TENDERS.  METAL  AND  PLASTIC. 

FORGING  MACHINE  SETTERS.  OPER- 
ATORS. AND  TENDERS.  METAL  AND 
PLASTIC. 

GRINDING.  LAPPING.  POLISHING.  AND 
BUFFING  MACHINE  TOOL  SETTERS. 
OPERATORS.  AND  TENDERS, 
METAL  AND  PLASTIC. 

GRINDING.  LAPPING.  POLISHING.  AND 
BUFFING  MACHINE  TOOL  SETTERS. 
OPERATORS.  AND  TENDERS. 
METAL  AND  PLASTIC. 

COMPUTER-CONTROLLED  MACHINE 
TOOL  OPERATORS.  METAL  AND 
PLASTIC. 

MULTIPLE  MACHINE  TOOL  SETTERS. 
OPERATORS.  AND  TENDERS, 
METAL  AND  PLASTIC. 

MACHINE  SETTERS.  OPERATORS. 
AND  TENDERS,  METAL  AND  PLAS- 
TIC. ALL  OTHER. 
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Table  2.— 1987  SOC  Matched  to  Proposed  1997  SOC— Continued 


1980  SOC 


733     METAL     FABRICATING     MA- 
CHINE SETUP  OPERATORS: 
7332  


7333 


7339 


734     METAL  AND  PLASTIC  PROC- 
ESSING MACHINE  SETUP  OPER- 
ATORS: 
7342  - 


7343 


7344 


7349 


Title 


1997  SOC 


743    WOODWORKING 
SETUP  OPERATORS: 
7431  


MACHINE 


7432 

7433 
7434 

7435 

7439 


744     PRINTING    MACHINE    SETUP 
OPERATORS: 

7443  

7444  


7449 


745    TEXTILE     MACHINE     SETUP 
OPERATORS: 
7451   


7452 


7459 


Welding  Machine  Setup  Operators 


Soldenng  and  Brazing  Machine  Setup 
Operators. 

Miscellaneous     Fabncating     Machine 
Setup  Operators. 


Molding  and  Casting  Machine  Setup  Op- 
erators. 


Plating  and  Coating  Machine  Setup  Op- 
erators. 


Heating  Equipment  Setup  Operators 


Miscellaneous  Metal  and  Plastic  Process- 
ing Machine  Setup  Operators. 


Lathe  and  Turning  Machine  Setup  Opera- 
tors. 

Router  and  Planer  Machine  Setup  Opera- 
tors. 


Sawing  Machine  Setup  Operators  . 
Sanding  Machine  Setup  Operators 


Shaping  and  Joining  Machine  Setup  Op- 
erators. 

Miscellaneous     Woodworking     Machine 
Setup  Operators 


Printing  Press  Setup  Operators  

Photoengraving  and  Lithographing  Ma- 
chine Setup  Operators. 

Miscellaneous  Printing  Machine  Setup 
Operators. 


Winding  and  Twisting  Machine  Setup  Op- 
erators. 

Knitting  and  Weaving  Machine  Setup  Op- 
erators 

Textile   Machine   Setup   Operators.   Not 
Elsewhere  Classified. 


Title 


•49-4052  WELDING.  SOLDERING.  AND  BRAZING 
MACHINE  SETTERS.  OPERATORS. 
AND  TENDERS. 

•49-4052  WELDING.  SOLDERING.  AND  BRAZING 
MACHINE  SETTERS,  OPERATORS. 
AND  TENDERS. 

•49-4038  STRUCTURAL  METAL  FABRICATORS 
AND  FITTERS. 

•49-4099  MACHINE  SETTERS.  OPERATORS. 
AND  TENDERS,  METAL  AND  PLAS- 
TIC, ALL  OTHER. 


•49-4032  MOLDING,  COREMAKING,  AND  CAST- 
ING MACHINE  SETTERS,  OPERA- 
TORS, AND  TENDERS,  METAL  AND 
PLASTIC. 

•49-4035  PLATING  AND  COATING  MACHINE 
SETTERS,  OPERATORS.  AND 
TENDERS,  METAL  AND  PLASTIC. 

•49^007  HEAT  TREATING  EQUIPMENT  SET- 
TERS, OPERATORS.  AND  TENDERS. 
METAL  AND  PLASTIC. 

•49-4099  MACHINE  SETTERS,  OPERATORS, 
AND  TENDERS.  METAL  AND  PLAS- 
TIC, ALL  OTHER. 

•49-9999     PRODUCTION  WORKERS.  ALL  OTHER. 


•49-7022  WOODWORKING  MACHINE  SETTERS. 
OPERATORS.  AND  TENDERS.  EX- 
CEPT SAWING 

•49-7022  WOODWORKING  MACHINE  SETTERS, 
OPERATORS.  AND  TENDERS.  EX- 
CEPT SAWING. 

•49-7021  SAWING  MACHINE  SETTERS,  OPERA- 
TORS, AND  TENDERS.  WOOD. 

•49-7022  WOODWORKING  MACHINE  SETTERS, 
OPERATORS.  AND  TENDERS,  EX- 
CEPT SAWING. 

•49-7022  WOODWORKING  MACHINE  SETTERS, 
OPERATORS.  AND  TENDERS.  EX- 
CEPT SAWING 

•49-7022  WOODWORKING  MACHINE  SETTERS, 
OPERATORS,  AND  TENDERS.  EX- 
CEPT SAWING, 


•49-5006  i  PRINTING  MACHINE  OPERATORS. 
•49-5005  '  PREPRESS         TECHNICIANS         AND 

WORKERS. 
■49-5001     BINDERY  WORKERS. 

•49-5006  I  PRINTING  MACHINE  OPERATORS 


•49-6024  TEXTILE  WINDING,  TWISTING,  AND 
DRAWING  OUT  MACHINE  SETTERS, 
OPERATORS,  AND  TENDERS. 

•49-6024  TEXTILE  WINDING,  TWISTING.  AND 
DRAWING  OUT  MACHINE  SETTERS. 
OPERATORS.  AND  TENDERS. 

•49-6024  TEXTILE  WINDING.  TWISTING,  AND 
DRAWING  OUT  MACHINE  SETTERS. 
OPERATORS,  AND  TENDERS 

•49-6099  TEXTILE,  APPAREL,  AND  FURNISH- 
INGS WORKERS.  ALL  OTHER. 
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Table  2.— 1987  SOC  Matched  to  Proposed  1997  SCX>— Continued 


1980  soc 


Title 


1997  soc 


Title 


746-7    ASSORTED       MATERIALS: 
MACHINE  SETUP  OPERATORS: 

7462  

7463  ! 

7467  

0 

7AT2   - 

7474  

7476  

7477  

7478  

7479  

75-76     MACHINE     OPERATORS     AND 
TENDERS: 
751-2     METALWORKING  AND 

PLASTIC     WORKING     MACHINE 
OPERATORS  AND  TENDERS: 

7512  _ 

7513  

75 1 4  „ 

75 1 5  

7516  

751 7  „ 

75 1 8  

751 9  

7522  „ 


7529 


753    METAL      FABRICATING     MA- 
CHINE        OPERATORS         AND 
TENDERS: 
7532  „ 


Packaging  and  Filling  Machine  Setup  Op- 
erators. 

Extnjding  and  Forming  Machine  Setup 
Operators. 

Compressing  and  Compacting  Machine 
Setup  Operators. 

Roasting  and  Baking  Machine  Setup  Op- 
erators. 

Folding  Machine  Setup  Operators  


Still,  Clarifying ,  and  Precipitating  Machine 
Setup  Operators. 


Crushing,    Grinding   arxl    Polishing   Ma- 
chine Setup  Operators. 

Slicing  and  Cutting  Machine  Setup  Oper- 
ators. 

Miscellaneous  Machine  Setup  Operators 


•49-9024 
•49-9013 

•49-9013 

•49-3021 

•49-9027 
•49-9042 

•4^9006 
•49-9008 


29-2008 
•49-9999 


Lathe  and   Tuming   Machine  Operators 
and  Terxlers. 

Milling  arxl  Planing  Machine  Operators 
and  Tenders. 

Punching  and  Shearing  Machine  Opera- 
tors and  Tenders. 


Extruding  and  Drawing  Machine  Opera- 
tors and  Tenders. 

Roiling  Machine  Operators  and  Tenders 


Press  arxj  Brake  Machine  Operators  arxj 
Tenders. 


Drilling   and   Boring   Machine  Operators 
and  Tenders. 

Forging  Machine  Operators  and  Tenders 


Grinding,  At)rading,  BufTing  and  Polishing 
Machine  Operators  and  Tenders. 

Miscellaneous  Metalworking  and  Plastk: 
Working  Machine  Operators  and 
Tenders. 


Wekling  Machine  Operators  and  Tenders 


•49-4008 
•49-^014 
•49-4002 

•49-4004 
•49-4037 
•49-4002 

•49-4003 
•49-4005 
•49-9006 
•49-4099 
•49-9999 

•49-4052 


PACKAGING  AND  FILLING  MACHINE 
OPERATORS  AND  TENDERS. 

EXTRUDING,  FORMING,  PRESSING, 
AND  COMPACTING  MACHINE  SET- 
TERS, OPERATORS,  AND  TENDERS. 

EXTRUDING,  FORMING,  PRESSING, 
AND  COMPACTING  MACHINE  SET- 
TERS. OPERATORS,  AND  TENDERS. 

FOOD  AND  TOBACCO  ROASTING, 
BAKING,  AND  DRYING  MACHINE 
OPERATORS  AND  TENDERS. 

PAPER  GOODS  MACHINE  SETTERS. 
OPERATORS,  AND  TENDERS. 

SEPARATING.  FILTERING,  CLARIFY- 
ING, PRECIPITATING.  AND  STILL 
MACHINE  SETTERS.  OPERATORS. 
AND  TENDERS. 

CRUSHING,  GRINDING,  AND 

POLISHING  MACHINE  SETTERS,  OP- 
ERATORS, AND  TENDERS. 

CUTTING  AND  SLICING  MACHINE 
SETTERS,  OPERATORS.  AND 
TENDERS. 

MOTION  PICTURE  PROJECTIONISTS. 

PRODUCTION  WORKERS.  ALL  OTHER. 


LATHE  AND  TURNING  MACHINE  TOOL 
SETTERS,  OPERATORS,  AND 
TENDERS,  METAL  AND  PLASTIC. 

MILLING  AND  PLANING  MACHINE  SET- 
TERS, OPERATORS,  AND  TENDERS. 
METAL  AND  PLASTIC. 

CUTTING,  PUNCHING,  AND  PRESS 
MACHINE  SETTERS,  OPERATORS, 
AND  TENDERS.  METAL  AND  PLAS- 
TIC. 

EXTRUDING  AND  DRAWING  MACHINE 
SETTERS,  OPERATORS,  AND 
TENDERS,  METAL  AND  PLASTIC. 

ROLLING  MACHINE  SETTERS,  OPERA- 
TORS, AND  TENDERS,  METAL  AND 
PLASTIC. 

CUTTING.  PUNCHING.  AND  PRESS 
MACHINE  SETTERS,  OPERATORS. 
AND  TENDERS,  METAL  AND  PLAS- 
TIC. 

DRILLING  AND  BORING  MACHINE 
TOOL  SETTERS,  OPERATORS,  AND 
TENDERS.  METAL  AND  PLASTIC. 

FORGING  MACHINE  SETTERS.  OPER- 
ATORS. AND  TENDERS.  METAL  AND 
PLASTIC. 

CRUSHING.  GRINDING.  AND 

POLISHING  MACHINE  SETTERS.  OP- 
ERATORS, AND  TENDERS. 

MACHINE  SETTERS.  OPERATORS, 
AND  TENDERS.  METAL  AND  PLAS- 
TIC. ALL  OTHER. 

PRODUCTION  WORKERS,  ALL  OTHER. 


WELDING,  SOLDERING.  AND  BRAZING 
MACHINE  SETTERS.  OPERATORS. 
AND  TENDERS. 
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Table  2.— 1987  SOC  Matched  to  Proposed  1997  SOC— Continued 


1980  soc 


Title 


1997  SOC 


Title 


7533 


7539 


754  METAL  AND  PLASTIC  PROC- 
ESSING MACHINE  OPERATORS 
AND  TENDERS: 

7542  »... 

7543  _ _ 

7544 


7549 


763    WOODWORKING      MACHINE 
OPERATORS  AND  TENDERS: 

7631  - 

7632  _ „ - 

7633  

7634  

7635  ...: _ 

7636  

7639  


764     PRINTING  MACHINE  OPERA- 
TORS AND  TENDERS: 

7642  

7643  

7644  

7649  


765    TEXTILE,       APPAREL       AND 
FURNISHINGS  MACHINE  OPERA- 
TORS AND  TENDERS: 
7651  


7652 


Sobering  and  Brazing  Machine  Opera- 
tors and  Tenders. 

Miscellaneous  Fabncating  Machine  Oper- 
ators and  Tenders. 


Molding  and  Casting  Machine  Operators 

and  Tenders. 


Plating  and  Coating  Machine  Operators 
and  Tenders. 

Heating      Equipment     Operators      arxj 
Tenders. 


Miscellaneous  Metal  and  Plastic  Process- 
ing Machine  Operators  and  Tenders. 


Lathe   and   Tuming   Machine  Operators 
and  Tenders. 

Router  and  Planer  Machine  Operators 
and  Tenders. 

Sawing  Machine  Operators  and  Tenders 

Sanding  Machine  Operators  and  Tenders 


Shaping  and  Joining  Machine  Operators 
and  Tenders. 

Nailing  and  Tacking  Machine  Operators 
and  Tenders. 

Miscellaneous     Woodworking     Machine 
Operators  and  Tenders. 


Typesetting  and  Composing  Machine  Op- 
erators and  Tenders. 

Printing  Machine  Operators  and  Tef>ders 

Photoengraving  and  Lithographing  Ma- 
chine Operators  and  Tenders. 

Printing  Machine  Operators  and  TeryJers, 
Not  Elsewhere  Classified. 


Winding  and  Twisting  Machine  Operators 
and  Tenders. 

Knitting  and  Weaving  Machine  Operators 
and  Tenders. 


7654  „ Textile  Cutting  Machine  Operators  and 

I     Tenders. 


•49^M)52 
•49-4099 
•49-«999 

•49-4032 

•49-4035 

•49-4007 

49-4013 
•49-4099 

•49-7022 

•49-7022 

•49-7021 
•49-7022 

•49-7022 

•49-7022 

•49-7022 


•49-9999 
•49-9999 


•49-5005 

•49-5006 
•49-5006 

•49-5001 

•49-5006 


•49-6024 
49-6023 
49-6022 


WELDING,  SOLDERING.  AND  BRAZING 
MACHINE  SETTERS,  OPERATORS, 
AND  TENDERS. 

MACHINE  SETTERS,  OPERATORS. 
AND  TENDERS,  METAL  AND  PLAS- 
TIC, ALL  OTHER. 

PRODUCTION  WORKERS,  ALL  OTHER. 


MOLDING,  COREMAKING,  AND  CAST- 
ING MACHINE  SETTERS,  OPERA- 
TORS, AND  TENDERS,  METAL  AND 
PLASTIC. 

PLATING  AND  COATING  MACHINE 
SETTERS,  OPERATORS.  AND 
TENDERS.  METAL  AND  PLASTIC 

HEAT  TREATING  EQUIPMENT  SET- 
TERS, OPERATORS,  AND  TENDERS, 
METAL  AND  PLASTIC. 

METAL-REFINING  FURNACE  OPERA- 
TORS AND  TENDERS. 

MACHINE  SETTERS,  OPERATORS. 
AND  TENDERS,  METAL  AND  PLAS- 
TIC, ALL  OTHER. 

PRODUCTION  WORKERS,  ALL  OTHER. 


WOODWORKING  MACHINE  SETTERS. 
OPERATORS,  AND  TENDERS.  EX- 
CEPT SAWING. 

WOODWORKING  MACHINE  SETTERS, 
OPERATORS,  AND  TENDERS.  EX- 
CEPT SAWING. 

SAWING  MACHINE  SETTERS,  OPERA- 
TORS, AND  TENDERS,  WOOD. 

WOODWORKING  MACHINE  SETTERS, 
AND    TENDERS,    EX- 


OPERATORS, 

CEPT  SAWING 
WOODWORKING 

OPERATORS, 

CEPT  SAWING 
WOODWORKING 

OPERATORS, 

CEPT  SAWING 
WOODWORKING 

OPERATORS, 

CEPT  SAWING. 
PRODUCTION  WORKERS.  ALL  OTHER 
PRODUCTION  WORKERS,  ALL  OTHER 


MACHINE  SETTERS. 

AND  TENDERS,  EX- 
MACHINE  SETTERS. 

AND  TENDERS,  EX- 
MACHINE  SETTERS, 

AND  TENDERS,  EX- 


TECHNICIANS 


AND 


PREPRESS 

WORKERS. 
PRINTING  MACHINE  OPERATORS. 
PREPRESS         TECHNICIANS         AND 

WORKERS 
BINDERY  WORKERS. 

PRINTING  MACHINE  OPERATORS. 


TEXTILE  WINDING,  TWISTING.  AND 
DRAWING  OUT  MACHINE  SETTERS, 
OPERATORS,  AND  TENDERS 

TEXTILE  KNITTING  AND  WEAVING  MA- 
CHINE SETTERS,  OPERATORS,  AND 
TENDERS. 

TEXTILE  CUTTING  MACHINE  SET- 
TERS, OPERATORS,  AND  TENDERS. 
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Table  2.-19*7  SOC  Matched  to  Proposed  1997  SOC— Continued 


1980  SOC 


7655 
7656 
7657 
7658 
7659 


766-7     MACHINE         OPERATORS 
AND  TENDERS;  ASSORTED  MA- 
TERIALS: 
7661  - 


7662 
7663 

7664 

7665 
7666 


7667 


7668 


7671  .... 

7672  .... 


7673 

7674 
7675 

7676 


7677 


7678 


Title 


Textile  Sewing  Machine  Operators  and 

Tenders. 
Shoe  Machine  Operators  and  Tenders  .... 


Pressing  Machine  Operators 


1997  SOC 


Laundering  and  Dry  Cleaning   Machine 

Operators  and  Tenders. 
Miscellaneous  Textile  Machine  Operators 

and  Tenders. 


Cementing  and  Gluing  Machine  Opera- 
tors and  Tenders. 

Packaging  and  Filling  Machine  Operators 
and  Tenders. 

Extruding  and  Forming  Machine  Opera- 
tors and  Tenders. 


Mixing  and  Blending  Machine  Operators 
arxj  Tenders. 

Cooling  and  Freezing  Equipment  Opera- 
tors and  Tenders. 

Separating  and  Filtering  Machine  Opera- 
tors and  Tenders. 


Compressing  and  Compacting  Machine 
Operators  and  Tenders. 


Boiler  Operators  arxl  Tenders  (Low  Pres- 
sure). 

Coating,  Painting,  and  Spraying  Machine 
Operators  and  Tenders. 


Photographic  Processing  Machine  Opera- 
tors. 

Roasting  and  Baking  Machine  Operators 
and  Tenders. 

Washing,  Cleaning  and  Pickling  Equip- 
ment Operators  and  Tenders. 

FoWing  Machine  Operators  and  Tenders 

Furnace,  Kiln,  and  Oven  Operators  and 
Tenders. 

Still,  Clarifier  and  Precipitator  Operators 
and  Tenders. 


Crushing,    Grinding   and    Polishing    Ma- 
chine Operators  and  Tenders. 

Slicing  and  Cutting  Machine  Operators 
and  Terxlers. 


49-6005 
49-6007 
•49-6004 
•49-6003 
4^-6021 

•4a-6099 


49-9001 

•49-9024 

49-6001 

49-9021 

49-9005 
•49-9002 
•49-9042 

•49-2022 
•49-9013 

•49-8021 
49-9004 

49-9025 

49-9032 

•49-3021 

49-9003 

•49-9027 
49-9014 

•49-9002 
•49-9042 

•4^9006 
•49-9008 


Title 


SEWING  MACHINE  OPERATORS. 

SHOE  MACHINE  OPERATORS  AND 
TENDERS. 

PRESSERS,  TEXTILE,  GARMENT.  AND 
RELATED  MATERIALS. 

LAUNDRY  AND  DRY-CLEANING 
WORKERS 

TEXTILE  BLEACHING  AND  DYEING 
MACHINE  OPERATORS  AND 
TENDERS. 

TEXTILE.  APPAREL.  AND  FURNISH- 
INGS WORKERS,  ALL  OTHER. 


CEMENTING  AND  GLUING  MACHINE 
OPERATORS  AND  TENDERS. 

PACKAGING  AND  FILLING  MACHINE 
OPERATORS  AND  TENDERS. 

EXTRUDING  AND  FORMING  MACHINE 
SETTERS,  OPERATORS.  AND 
TENDERS,  SYNTHETIC  AND  GLASS 
FIBERS 

MIXING  AND  BLENDING  MACHINE 
SETTERS,  OPERATORS,  AND 
TENDERS. 

COOLING  AND  FREEZING  EQUIPMENT 
OPERATORS  AND  TENDERS. 

CHEMICAL  EQUIPMENT  OPERATORS 
AND  TENDERS. 

SEPARATING,  FILTERING,  CLARIFY- 
ING, PRECIPITATING.  AND  STILL 
MACHINE  SETTERS.  OPERATORS. 
AND  TENDERS. 

FIBERGLASS  LAMINATORS  AND  FAB- 
RICATORS 

EXTRUDING,  FORMING.  PRESSING, 
AND  COMPACTING  MACHINE  SET- 
TERS, OPERATORS,  AND  TENDERS. 

STATIONARY  ENGINEERS  AND  BOIL- 
ER OPERATORS 

COATING,  PAINTING.  AND  SPRAYING 
MACHINE  SETTERS,  OPERATORS, 
AND  TENDERS. 

PAINTERS,  TRANSPORTATION  EQUIP- 
MENT. 

PHOTOGRAPHIC  PROCESSING  MA- 
CHINE OPERATORS. 

FOOD  AND  TOBACCO  ROASTING, 
BAKING,  AND  DRYING  MACHINE 
OPERATORS  AND  TENDERS. 

CLEANING,  WASHING,  AND  METAL 
PICKLING  EQUIPMENT  OPERATORS 
AND  TENDERS. 

PAPER  GOODS  MACHINE  SETTERS, 
OPERATORS,  AND  TENDERS. 

FURNACE,  KILN,  OVEN,  DRIER,  AND 
KETTLE  OPERATORS  AND 

TENDERS. 

CHEMICAL  EQUIPMENT  OPERATORS 
AND  TENDERS. 

SEPARATING,  FILTERING,  CLARIFY- 
ING, PRECIPITATING,  AND  STILL 
MACHINE  SETTERS,  OPERATORS, 
AND  TENDERS. 

CRUSHING,  GRINDING,  AND 

POLISHING  MACHINE  SETTERS,  OP- 
ERATORS, AND  TENDERS. 

CUTTING  AND  SLICING  MACHINE 
SETTERS,  OPERATORS,  AND 
TENDERS. 


TABLE  2.— 1987  SOC  Matched  to  Proposed  1997  SOC— Continued 


1980  SOC 

Title 

1997  SOC 

Title 

7679  

Miscellaneous    Machine   Operators   and 

49-3023 

FOOD    COOKING    MACHINE    OPERA- 

Tenders, Not  Elsewhere  Classified. 

TORS  AND  TENDERS. 

49-9043 

TIRE  BUILDING  MACHINE  OPERA- 
TORS. 

•49-9999 

PRODUCTION  WORKERS,  ALL  OTHER. 

77     FABRICATORS,          ASSEMBLERS, 

AND     HAND     WORKING     OCCUPA- 

TIONS: 

771     WELDERS  AND  SOLDERERS; 

7714                                 

Welders  And  Cutters  

•49-4051 

WELDERS,     CUTTERS,     SOLDERERS. 

AND  BRAZERS. 

771 7  

SoWerers  And  Brazers  

•49-4051 

WELDERS.     CUTTERS.     SOLDERERS. 

AND  BRAZERS. 

772  

ASSEMBLERS  

49-2002 

COIL  WINDERS,  TAPERS.  AND  FINISH- 
ERS. 

•49-201 1 

ELECTRICAL  AND  ELECTRONIC 
EQUIPMENT  ASSEMBLERS. 

•49-2021 

ENGINE  AND  OTHER  MACHINE  AS- 
SEMBLERS. 

•49-2022 

FIBERGLASS  LAMINATORS  AND  FAB- 
RICATORS. 

49-2023     TEAM  ASSEMBLERS. 

•49-2024  ;  TIMING    DEVICE    ASSEMBLERS,    AD- 

i      JUSTERS,  AND  CALIBRATORS. 

49-9041 

SEMICONDUCTOR  PROCESSORS. 

774  

FABRICATORS,  NOT  ELSEWHERE 
CLASSIFIED. 

49-2099 

ASSEMBLERS     AND      FABRICATORS. 

ALL  OTHER. 

775    HAND     WORKING    OCCUPA- 

TIONS: 

7752     

Hand  Sewing  Occupations  

49-6011 

SEWERS,  HAND. 

f  (WW     ■•>•■•>•••■•*>*■•«•>*•••■■•■•»•••«••••••■•■• 

Hand  Cutting  Aryj  Trimming  Occupations 

49-3012 

MEAT,  POULTRY,  AND  FISH  CUTTERS 
AND  TRIMMERS. 

49-9007 

CUTTERS  AND  TRIMMERS.  HAND.  • 

7754  .: 

Hand  Molding  And  Casting  Occupations 

49-^036 

POURERS  AND  CASTERS,  METAL 

49-9022 

MOLDERS  AND  CASTERS.  EXCEPT 
METAL  AND  PLASTIC. 

7755  

Hand  Forming  And  Shaping  Occupations 

•49-9999 

PRODUCTION  WORKERS,  ALL  OTHER. 

7756  

Hand  Painting,  Coating  And  Decorating 
Occupations. 

•49-9026 

PAINTING,  COATING.  AND  DECORAT- 

ING WORKERS. 

7757  

Hand  Engraving  And  Printing  Occupa- 
tions. 

•49-9012 

ETCHERS  AND  ENGRAVERS. 

7758  

Hand  Grinding  And  Polishing  Occupa- 
tions. 

49-9015 

GRINDING    AND    POLISHING    WORK- 

ERS, HAND 

^^ 

Miscellaneous  Hand  Worthing  Occupa- 
tions. 

•49-9999 

PRODUCTION  WORKERS.  ALL  OTHER. 

78 

PRODUCTION  INSPECTORS,  TEST- 
ERS. SAMPLERS.  AND  WEIGHERS:. 

782  

PRODUCTION  INSPECTORS,  CHECK- 
ERS AND  EXAMINERS. 

•49-9016 

INSPECTORS,     TESTERS,     SORTERS. 

SAMPLERS.  AND  WEIGHERS. 

783 

PRODUCTION  TESTERS 

•49-9016 

INSPECTORS.     TESTERS.     SORTERS. 

SAMPLERS,  AND  WEIGHERS. 

784  

PRODUCTION  SAMPLERS  AND 
WEIGHERS. 

785  

GRADERS  AND  SORTERS,  EXCEPT 
AGRICULTURAL. 

43-5012 

LOG  GRADERS  AND  SCALERS 

787 

PRODUCTION  EXPEDITERS 

•33-7008 

PRODUCTION,  PLANNING,  AND  EXPE- 

DITING CLERKS. 

Transportation  and  Material  Moving  Oc- 

cupations. 

81     SUPERVISORS;             TRANSPOR- 

TATION AND  MATERIAL  MOVING  OC- 

CUPATIONS: 

811     SUPERVISORS;    MOTORIZED 

EQUIPMENT  OPERATORS: 

8111  

Supervisors;  Motor  Vehicle  Operators  

•51-1003 

FIRST-LINE            SUPERVISORS/MAN- 

AGERS OF  TRANSPORTATION  AND 

MATERIAL-MOVING    MACHINE    AND 

VEHICLE  OPERATORS. 

81 13  

Railroad  Conductors  ar>d  Yardmasters  .... 

51-4022 

RAILROAD         CONDUCTORS         AND 

YARDMASTERS. 
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1980  SOC 


812 


82     TRANSPORTATION  OCCUPA- 

TIONS 
821     MOTOR      VEHICLE     OPERA- 
TORS; 

82 1 2  

821 3  

8214  

82 1 5  

82 1 6  

82 1 8  

82 1 9  


823     RAIL  TRANSPORTATION  OC- 
CUPATIONS: 
8232  


8233 
8239 


824    WATER      TRANSPORTATION 
OCCUPATIONS: 
8241   


8242 


8243 
8244 
8245 


825 


828  

83     MATERIAL       MOVING       OCCUPA- 
TIONS, EXCEPT  TRANSPORTATION: 
831   


8312 
8313 

8314 

8315 
8316 


Title 


SUPERVISORS;     MATERIAL     MOVING 
EQUIPMENT  OPERATORS. 


Truck  Drivers,  Tractor-trailer  

Truck  Drivers,  Heavy 

Trvx*  Drivers,  Light  (Irxduding  Delivery 

and  Route  Drivers). 
Bus  Drivers  

Taxicab  Drivers  and  Chauffeurs 

Driver-Sales  Workers  

Other  Motor  Transportatk)n  Occupations, 
Not  Elsewhere  Classified. 


Locomotive  Operating  Occupations 


Railroad  Brake,  Signal,  and  Switch  Oper- 
ators. 

Rail  Vehcle  Operators,  Not  Elsewhere 
Classified. 


Ship  Captains  and  Mates * 

Boat  and  Barge  Operators  

Sailors  and  Deckhands  

Manne  Engineers  

Bridge,  Lock,  and  Lighthouse  Tenders  .... 
AIRPLANE  PILOTS  AND  NAVIGATORS 

TRANSPORTATION  INSPECTORS  

MATERIAL   MOVING   EQUIPMENT  OP- 
ERATORS: 
Operating  Engineers 

Longshore  Equipment  Operators  

Hoist  and  Winch  Operators  

Crane  and  Tower  Operators  

Excavating  and  Loading  Machine  Opera- 
tors. 


1997  SOC 


Title 


•51-1003 


•51-3031 

•51-3031 

51-3032 

51-3011 

51-3012 
51-3022 
51-3021 
51-3099 

•51-6099 

•51-7099 

51-4011 
51-4012 
51-4013 

51^M)23 

51-4021 

51^t099 

•51-6099 

•51-5011 
•51-1003 

•51-5011 

51-5012 
51-5002 
51-5021 
51-5001 
51-2011 

51-2012 
51-6005 


•45-2041 

•51-7099 

•51-7021 
51-7002 
51-7011 

51-7012 


FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  TRANSPORTATION  AND 
MATERIAL-MOVING  MACHINE  AND 
VEHICLE  OPERATORS. 


TRUCK  DRIVERS,  HEAVY  AND  TRAC- 
TOR-TRAILER. 

TRUCK  DRIVERS.  HEAVY  AND  TRAC- 
TOR-TRAILER. 

TRUCK  DRIVERS,  LIGHT/DELIVERY 
SERVICES 

BUS  DRIVERS,  TRANSIT  AND  INTER- 
CITY. 

BUS  DRIVERS,  SCHOOL. 

TAXI  DRIVERS  AND  CHAUFFEURS. 

DRIVER/SALES  WORKERS. 

MOTOR  VEHICLE  OPERATORS,  ALL 
OTHER. 

TRANSPORTATION  WORKERS,  ALL 
OTHER. 

MATERIAL-MOVING  WORKERS,  ALL 
OTHER. 


LOCOMOTIVE  ENGINEERS. 

LOCOMOTIVE  FIRERS. 

RAIL  YARD  ENGINEERS,  DINKEY  OP- 
ERATORS, AND  HOSTLERS. 

SUBWAY  AND  STREETCAR  OPERA- 
TORS. 

RAILROAD  BRAKE,  SIGNAL,  AND 
SWITCH  OPERATORS. 

RAIL  TRANSPORTATION  WORKERS, 
ALL  OTHER. 

TRANSPORTATION  WORKERS,  ALL 
OTHER. 


CAPTAINS,  MATES,  AND  PILOTS  OF 
WATER  VESSELS. 

FIRST-LINE  SUPERVISORS/MAN- 

AGERS OF  TRANSPORTATION  AND 
MATERIAL-MOVING  MACHINE  AND 
VEHICLE  OPERATORS. 

CAPTAINS,  MATES,  AND  PILOTS  OF 
WATER  VESSELS. 

MOTORBOAT  OPERATORS. 

SAILORS  AND  MARINE  OILERS. 

SHIP  ENGINEERS. 

BRIDGE  AND  LOCK  TENDERS. 

AIRLINE  PILOTS.  COPILOTS.  AND 
FLIGHT  ENGINEERS. 

COMMERCIAL  PILOTS. 

TRANSPORTATION  INSPECTORS. 


CONSTRUCTION  EQUIPMENT  OPERA- 
TORS. 

MATERIAL-MOVING  WORKERS,  ALL 
OTHER. 

HOIST  AND  WINCH  OPERATORS. 

CRANE  AND  TOWER  OPERATORS. 

DREDGE  OPERATORS. 

EXCAVATING  AND  LOADING  MACHINE 
AND  DRAGLINE  OPERATORS. 


TABLE  2.— 1987  SOC  MATCHED  TO  PROPOSED  1997  SOC— Continued 


1980  SOC 


Title 


1997  SOC 


8317 
8318 
8319 


85 

86  HELPERS: 

861  

8611  

8614  

8615  

8616  

8617  

8618  

8619  

862  

863  HELPERS;   MECHANICS   AND 
REPAIRERS: 

8632  

8633  

8635  

8637  

864  HELPERS;      CONSTRUCTION 
TRADES; 

8641  

8642  

8643  

8644  

8645  

8646  

8648  


Grader,  Dozer,  and  Scraper  Operators  .... 

Industrial  Truck  and  Tractor  Equipment 
Operators. 

Miscellaneous  Matenai  Moving  Equip- 
ment Operators. 


Handlers,  Equipment  Cleaners,  Helpers 
and  Laborers 

SUPERVISORS;  HANDLERS,  EQUIP- 
MENT CLEANERS.  HELPERS,  AND 
LABORERS. 

HELPERS;  MACHINE  OPERATORS 
AND  TENDERS; 

Helpers;  Metatworking  and  Plastic  Work- 
ing Machine  Operators  and  Tenders. 

Helpers;  Metal  and  Plastic  Processing 
Machine  Operators  and  Tenders. 

Helpers;  Woodworking  Machine  Opera- 
tors and  Tenders. 

Helpers;  Pnnting  Machine  Operators  and 
Tenders. 

Helpers;  Textile,  Apparel  and  Furnishings 
Machine  Operators  and  Tenders. 

Helpers;  Machine  Operators  and 
Tenders,  Assorted  Matenals. 

Helpers;  Precision  Production  Occupa- 
tions and  Setup  Operators. 

HELPERS;  FABRICATORS  AND  IN- 
SPECTORS. 


Helpers;  Vehicle  and  Mobile  Equipment 

Mechanics  and  Repairers. 
Helpers;  Industrial  Machinery  Repairers  .. 

Helpers;  Electrical  and  Electronic  Equip- 
ment Repairers. 

Helpers;   Miscellaneous   Mechanics  and  i 
Repairers. 


Helpers;  Bnckmasons,  Stonemasons, 
and  Hard  Tile  Setters. 

Helpers;  Carpenters  and  Related  Work- 
ers. 

Helpers;  Electricians  and  Power  Trans- 
mission Installers. 

Helpers;  Painters,  Paperhangers.  arxj 
Plasterers. 

Helpers;      Plumbers,      Pipefitters      and 

Steamfitters. 
Helpers;  Surveyor's  

Helpers;  Other  Construction  Trades  


51-7013 
•45-2041 

51-7022 

•51-7001 

•51-7021 
51-7031 

51-7032 

51-7033 

51-7042 

51-7043 

•51-7099 


51-1002 


Title 


•49-9044 
•49-9044 
•49-9044 
•49-9044 
•49-9044 
•49-9044 
•49-9044 
•49-9044 

*47-^M)28 
•47-4028 

•47-4028 
•47-t028 

45-2131 

45-2132 
45-2133 
45-2134 

45-2135 

•45-2139 

45-2136 
•45-2139 


LOADING  MACHINE  OPERATORS.  UN- 
DERGROUND MINING. 

CONSTRUCTION  EQUIPMENT  OPERA- 
TORS. 

INDUSTRIAL  TRUCK  AND  TRACTOR 
OPERATORS. 

CONVEYOR  OPERATORS  AND 
TENDERS. 

HOIST  AND  WINCH  OPERATORS. 

GAS  COMPRESSOR  AND  GAS  PUMP- 
ING STATION  OPERATORS. 

PUMP  OPERATORS,  EXCEPT  WELL- 
HEAD PUMPERS. 

WELLHEAD  PUMPERS. 

SHUTTLE  CAR  OPERATORS. 

TANK  CAR  AND  TRUCK  LOADERS. 

MATERIAL-MOVING  WORKERS,  ALL 
OTHER. 


FIRST-LINE  SUPERVISORS/MAN- 

AGERS  OF    HELPERS,    LABORERS, 
AND  MATERIAL  MOVERS,  HAND 


HELPERS— PRODUCTION  OCCUPA- 
TIONS. 

HELPERS— PRODUCTION  OCCUPA- 
TIONS. 

HELPERS— PRODUCTION  OCCUPA- 
TIONS. 

HELPERS— PRODUCTION  OCCUPA- 
TIONS. 

HELPERS— PRODUCTION  OCCUPA- 
TIONS 

HELPERS— PRODUCTION  OCCUPA- 
TIONS. 

HELPERS— PRODUCTION  OCCUPA- 
TIONS. 

HELPERS— PRODUCTION  OCCUPA- 
TIONS. 


HELPERS— INSTALLATION,  MAINTE- 
NANCE, AND  REPAIR  WORKERS 

HELPERS— INSTALLATION,  MAINTE- 
NANCE, AND  REPAIR  WORKERS. 

HELPERS— INSTALLATION,  MAINTE- 
NANCE. AND  REPAIR  WORKERS. 

HELPERS— INSTALLATION.  MAINTE- 
NANCE, AND  REPAIR  WORKERS. 


HELPERS— BRICKMASONS, 
BLOCKMASONS,       STONEMASONS, 
AND  TILE  AND  MARBLE  SETTERS. 

HELPERS— CARPENTERS. 

HELPERS— ELECTRICIANS. 

HELPERS— PAINTERS,  PAPER- 

HANGERS,  PLASTERERS,  AND 
STUCCO  MASONS. 

HELPERS— PIPELAYERS,  PLUMBERS. 
PIPEFITTERS,  AND  STEAMFITTERS. 

HELPERS— CONSTRUCTION  TRADES 
WORKERS,  ALL  OTHER 

HELPERS— ROOFERS 

HELPERS-CONSTRUCTION  TRADES 
WORKERS,  ALL  OTHER. 
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1980  SOC 

Title 

1997  SOC 

Title 

865  

HELPERS;      EXTRACTIVE      OCCUPA- 
TIONS. 

45-3044 

HELPERS— EXTRACTIVE  WORKERS. 

87     HANDLERS.    EQUIPMENT    CLEAN- 

- 

ERS  AND  LABORERS: 

871                               

CONSTRUCTION  LABORERS  

•45-2042 

CONSTRUCTION  LABORERS. 

872     FREIGHT,   STOCK,   AND   MA- 

TERIAL MOVERS;  HAND: 

8722  

Gartjage  Collectors 

51-7041 

REFUSE  AND  RECYCLABLE  MATE- 
RIAL COLLECTORS. 

8723 

Stevedores 

•51-7044 

LABORERS  AND  FREIGHT.  STOCK. 
AND  MATERIAL  MOVERS,  HAND. 

8724    

Stock  Handlers  and  Baggers  

•51-7044 

LABORERS    AND    FREIGHT.    STOCK, 

AND  MATERIAL  MOVERS,  HAND 

8725  

Machine  Feeders  arxj  Offbearers  

51-7023 

MACHINE               FEEDERS              AND 

OFFBEARERS. 

8726  

Freight.  Stock,  arxl  Material  MovefS,  Not 

•51-7001 

CONVEYOR         OPERATORS         AND 

Elsewhere  Classified. 

TENDERS 

873     

GARAGE  AND  SERVICE  STATION  RE- 
LATED OCCUPATIONS. 

51-6003 

SERVICE  STATION  ATTENDANTS. 

874   

PARKING  LOT  ATTENDANTS  

51-6002 

PARKING  LOT  ATTENDANTS. 

875  

VEHICLE  WASHERS  AND  EQUIPMENT 

51-6001 

CLEANERS  OF  VEHICLES  AND  EQUIP- 

CLEANERS. 

MENT. 

876     MISCELLANEOUS       MANUAL 

OCCUPATIONS: 

8761    

Hand  Packers  and  Packagers 

51-7024 

PACKERS  AND  PACKAGERS,  HAND. 

8769  

Manual    Occupations,     Not     Elsewhere 

•51-7044 

LABORERS    AND    FREIGHT,    STOCK, 

Classified. 

AND  MATERIAL  MOVERS.  HAND. 

Military  Occupations 

91  

MILITARY  OCCUPATIONS 

53-1001 
53-1002 

AIR  CREW  OFFICERS. 

AIRCRAFT  LAUNCH  AND  RECOVERY 

OFFICERS. 

53-1003 

ARMORED  ASSAULT  VEHICLE  OFFI- 
CERS. 

53-1004 

ARTILLERY  AND  MISSILE  OFFICERS. 

53-1005 

COMMAND  AND  CONTROL  CENTER 
OFFICERS. 

53-1006 

INFANTRY  OFFICERS. 

• 

53-1007 

SPECIAL  FORCES  OFFICERS. 

53-1099 

MILITARY  OFFICER  SPECIAL  AND 
TACTICAL  OPERATIONS  LEADERS/ 
MANAGERS.  ALL  OTHER. 

53-2001 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  AIR  CREW  MEMBERS. 

53-2002 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  WEAPONS  SPECIALISTS/ 
CREW  MEMBERS. 

53-2003 

FIRST-LINE  SUPERVISORS/MAN- 
AGERS OF  ALL  OTHER  TACTICAL 
OPERATIONS  SPECIALISTS. 

53-3001 

AIR  CREW  MEMBERS. 

53-3002 

AIRCRAFT  LAUNCH  AND  RECOVERY 
SPECIALISTS. 

53-3003 

ARMORED  ASSAULT  VEHICLE  CREW 
MEMBERS. 

5S-3004 

ARTILLERY  AND  MISSILE  CREW  MEM- 
BERS. 

53-3005 

COMMAND  AND  CONTROL  CENTER 
SPECIALISTS. 

. 

- 

53-3006 

INFANTRY. 

53-3007 

RADAR  AND  SONAR  TECHNICIANS. 

53-3008 

SPECIAL  FORCES. 

53-3099 

MILITARY  ENLISTED  TACTICAL  OPER- 
ATIONS AND  AIR/WEAPONS  SPE- 
CIALISTS AND  CREW  MEMBERS. 
ALL  OTHER. 

Miscellaneous  Occupations 

99 

MISCELLANEOUS  OCCUPATIONS. 

AAA' 1997  SOC  occupations  marked  with  an  •  link  to  more  than  one  1980  SOC  occupation. 
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V.  Next  Steps  In  Process 

After  analyzing  comments  generated 
by  this  Federal  Register  notice,  the 
SOCRPC  will  prepare  its  final 
recommendations  to  OMB  for 
publication  in  the  Federal  Register. 
After  considering  public  comment  on 
that  notice,  OMB  plans  to  publish  its 
final  decisions  for  the  1997  SCXZ  in  the 
Federal  Register  by  the  end  of  1997. 

The  SOCRPC  also  will  begin 
preparing  the  1997  Standard 
Occupational  Classification  Manual  for 
publication.  Committee  members  will 
be  completing  definitions,  assigning 
associated  titles,  and  developing  cross 
lists  to  existing  systems. 

The  SOCRPC  is  planning  a  process  for 
ensuring  that  the  implementation  of  the 
1997  SOC  is  comparable  across  Federal 
agencies,  including  regularly  scheduled 
interagency  communication  to  ensiu^ 
that  there  is  a  smooth  Federal  transition 
to  the  1997  SOC.  In  addition,  the 
SOCRPC  plans  to  periodically  review 
and  update  the  occupations  included  in 
the  SOC  to  ensure  that  new  occupations 
are  promptly  recognized  and 
consistently  classified  across  Federal 
agencies.  The  next  major  review  and 
revision  of  the  SOC  is  planned  to  begin 
in  2005  in  preparation  for  use  in  the 
2010  Decennial  Census. 

VI.  Respondents  To  The  October  5, 
1995,  Federal  Register  Notice 

Alabama  Department  of  Economic  and 

Community  Affairs 
American  Academy  of  Audiology 


Americair  Association  for  Marriage  and 

Family  Therapists 
American  Association  for  Medical 

Transcription 
American  Dental  Hygienists  Association 
American  Library  Association 
American  Medical  Association 
American  Nurses  Association 
American  Physical  Therapy  Association 
American  Society  of  Alternative 

Therapists 
American  Speech-Language-Hearing 

Association 
American  Translators  Association 
Associated  General  Contractors  of 

America 
Bureau  of  Hedth  Professions 
Congressman  Tim  Roemer 
Consumer  Electronic  Manufacturers 

Association 
Florida  Department  of  Labor  and 

Employment  Security 
Georgia  Department  of  Labor 
Guild  of  Professional  Tour  Guides  of 

Washington.  D.C. 
Health  Care  Financing  Administration 
Illinois  Department  of  Employment 

Security 
Illinois  Occupational  Information 

Coordinating  Committee 
Iimovative  Logistics  Techniques 
International  Association  of  Fire  Chiefs 
International  Brotherhood  of 

Boilermakers,  Iron  Shipbuilders, 

Blacksmiths.  Forgers,  and  Helpers 
Interstate  Conference  of  Employment 

Security  Agencies.  Inc. 
Legal  Assistant  Program  of  Inver  Hills 

Community  College 
Logistics  Management  Institute 


Minnesota  Department  of  Economic 

Security 
Missouri  Department  of  Economic 

Development 
National  Association  of  Industrial 

Technologj- 
National  Association  of  School 

Psychologists 
National  Association  of  Social  Workers 
National  Association  of  Tour 

Professionals 
National  Athletic  Trainers'  Association 
National  Court  Reporters  Association 
Nebraska  Department  of  Labor 
New  Jersey  Department  of  Labor 
Office  of  Personnel  Management 
Ohio  Biu^au  of  Employment  Services 
Oregon  Employment  Department 
Pennsylvania  Department  of  Labor  and 

Industry 
Pinellas  Technical  Education  Centers 
Recreational  Vehicle  Industry 

Association 
Social  Security  Administration 
Society  for  Public  Health  Education, 

Inc. 
Society  of  Logistics  Engineers 
Special  Libraries  Association 
Texas  Employment  Commission 
United  Motorcoach  Association 
Vermont  Department  of  Employment 

and  Training 
Vertek 

Wyoming  Department  of  Employment 
Sally  Katzen. 

Administrator.  Office  of  Information  and 
Regulatory  Affairs 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-423»-N-01] 

Notice  of  Funding  Availability  (NOFA) 
and  Program  Guidelines  for 
Homeownership  Zones;  Fiscal  Year 
1997 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice  of  Funding  Availability 
(NOFA)  and  Program  Guidelines. 


summary:  This  NOFA  announces  the 
availability  of  $10  miUion  in  funding  for 
Homeownership  Zones  authorized 
under  section  205  of  the  Departments  of 
Veterans  Affairs  and  Housing  and  Urban 
Development,  and  Independent 
Agencies  Appropriations  Act.  1997.  The 
Homeownership  Zones  program  is 
dedicated  to  large  scale  development 
projects  designed  to  reclaim  distressed 
neighborhoods  by  creating 
homeownership  opportunities  for  low- 
and  moderate-income  famihes.  and  to 
serve  as  a  catalyst  for  private 
investment,  business  creation,  and 
neighborhood  revitalization.  This  NOFA 
also  contains  information  concerning 
basic  program  requirements,  eligible 
applicants,  funding  availability,  and 
application  requirements  and 
procedures. 

DATES:  One  original  and  two  copies  of 
each  application  must  be  received  by 
HUD  Headquarters  at  the  address 
provided  below  by  the  deadline  date. 
One  additional  copy  must  be  received 
by  the  HUD  Field  Office  by  the  deadline 
date.  All  four  copies  may  be  used  in 
reviewing  the  application. 

Applications  Delivered.  Applications 
are  due  before  midnight  on  August  29. 
1997.  Before  the  deadline  date,  and  on 
normal  workdays  between  the  hours  of 
8:30  a.m.  and  4:30  p.m.,  completed 
applications  will  be  accepted  at  the 
Processing  and  Control  Unit.  Room 
7255.  Community  Planning  and 
Development  at  the  address  provided 
below. 

After  4:30  p.m.  on  the  deadline  date, 
hand-delivered  applications  will  be 
received  at  the  South  Lobby  of  the 
Department  of  Housing  and  Urban 
Development  at  the  address  provided 
below.  HUD  will  trpat  as  ineligible  for 
consideration  hand-delivered 
applications  that  are  received  after 
midnight  on  August  29.  1997. 

Applications  Mailed.  HUD  will 
consider  applications  as  received  by  the 
deadline  if  they  are  postmarked  before 
midnight  on  August  29. 1997,  and 
received  by  HUD  Headquarters  within 
ten  (10)  calendar  days  after  that  date. 


Applications  Sent  by  Overnight 
Delivery.  HUD  will  consider 
applications  sent  by  overnight  delivery 
as  having  been  received  by  the  deadline 
upon  submission  of  documentary 
evidence  that  they  were  placed  in 
transit  with  the  overnight  delivery 
service  by  no  later  than  August  29,  1997. 

Applications  Sent  by  Facsimile  (FAX). 
HUD  will  NOT  accept  any  application 
sent  by  FAX. 

Applications  Sent  to  HUD  Field 
Offices.  One  copy  of  the  application 
must  be  received  by  the  HUD  field  office 
serving  the  area  in  which  the  applicant's 
Homeownership  Zone  is  located.  The 
field  office  must  receive  this  copy  by  the 
deadline  date,  but  a  determination  that 
an  application  was  received  on  time 
will  he  made  solely  according  to  the 
receipt  of  the  appHcation  at  HUD 
Headquarters  in  Washington. 

ADDRESSES:  Please  note  that  one  (1) 
original  and  two  (2)  copies  of  the 
completed  application  must  be 
submitted  to  HUD  Headquarters  at  the 
following  address:  Processing  and 
Control  Unit.  Room  7255.  Office  of 
Community  Planning  and  Development, 
Department  of  Housing  and  Urban 
Development.  451  Seventh  Street.  S.W.. 
Washington.  DC  20410.  One  (1) 
additional  copy  of  the  application  must 
be  sent  to  the  Director  of  Community 
Planning  and  Development,  at  the  HUD 
field  office  serving  the  State  in  which 
the  Homeownership  Zone  is  located. 
Addresses  of  HUD's  field  offices  are 
attached  to  this  NOFA  as  Appendix  A. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gordon  McKay,  Director.  Office  of 
Affordable  Housing  Programs,  Room 
7164,  Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  S.W., 
Washington,  DC  20410;  telephone  (202) 
708-2685  (this  is  not  a  toll  free  number). 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-TDDY,  which  is  a 
toll  free  number.  You  may  also  contact 
the  HUD  field  office  serving  your  area 
at  the  number  and  address  provided  in 
Appendix  A. 

SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501-3520).  and 
assigned  OMB  control  number  2506- 
0164.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  displays  a  valid 
control  number. 

Promoting  Comprehensive  Approaches 
to  Housing  and  Community 
Development 

HUD  is  interested  in  promoting 
comprehensive,  coordinated  approaches 
to  housing  and  community 
development.  Economic  development, 
community  development,  public 
housing  revitalization,  homeownership, 
assisted  housing  for  special  needs 
populations,  supportive  services,  and 
welfare-to-work  initiatives  can  work 
better  if  linked  at  the  local  level. 
Toward  this  end,  HUD  in  recent  years 
has  developed  the  Consolidated 
Planning  process  designed  to  help 
communities  undertake  such 
approaches. 

It  may  therefore  be  helpful  for 
applicants  under  this  NOFA  to  be  aware 
of  other  related  NOFAs  that  HUD  has 
recently  published.  By  reviewing  these 
NOFAs  with  respect  to  their  program 
purposes  and  the  eligibility  of 
applicants  and  activities,  applicants 
may  be  able  to  relate  the  activities 
proposed  for  funding  under  this  NOFA 
to  those  proposed  under  recent  NOFAs 
and  to  the  community's  Consolidated 
Plan.  With  respect  to  homeownership, 
HUD  published  the  fiscal  year  (FY)  1997 
NOFA  for  Housing  Counseling  in  the 
Federal  Register  on  May  1, 1997  (62  FR 
23916). 

To  foster  comprehensive,  coordinated 
approaches  by  communities.  HUD 
intends  for  the  remainder  of  FY  1997  to 
continue  to  alert  applicants  to  upcoming 
and  recent  NOFAs  as  each  NOFA  is 
published.  In  addition,  a  complete 
schedule  of  NOFAs  to  be  published 
during  this  fiscal  year  appears  under  the 
HUD  homepage  on  the  Internet,  which 
can  be  accessed  at  http://wwrw.hud.gov/ 
nofas.html.  HUD  may  consider 
additional  steps  on  NOFA  coordination 
for  FY  1998. 

I.  Purpose  and  Substantive  Description 

A.  Authority 

The  funding  made  available  under 
this  NOFA  is  authorized  by  section  205 
of  the  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act.  1997  (Pub.  L.  104- 
204;  approved  September  26. 1996). 

B.  Allocation  of  Funding 

HUD  intends  to  award  $10  million. 
All  grants  made  under  this  NOFA  shall 
be  made  in  accordance  with  section  102 
of  the  Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (42 
U.S.C.  3545)  on  a  competitive  basis 
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according  to  the  criteria  set  forth  in  this 
NOFA.  Although  HUD  has  not 
established  a  maximum  or  minimum 
grant  amount,  HUD  estimates  that  it  will 
fund  two  (2)  to  four  (4)  Homeownership 
Zones. 

C.  Eligible  Applicants 

Any  unit  of  general  local  government 
as  defined  in  section  102(a)(1)  of  the 
Housing  and  Community  Development 
Act  of  1974  (42  U.S.C.  5302(a)(1))  may 
apply  under  this  NOFA.  This  includes 
any  city,  county,  town,  township, 
parish,  village,  or  other  general  purpose 
political  subdivision  of  a  State.  Smaller 
communities  that  are  not  entitled  to 
receive  Community  Development  Block 
Grant  funds  may  apply  directly  without 
assistance  of  the  State.  Due  to  the 
limited  amount  of  funds  available, 
however,  grantees  that  received  FY  1996 
Homeownership  Zone  grants  are  not 
eligible  to  apply  under  this  FY  1997 
NOFA. 

D.  Definition  of  a  Homeownership  Zone 

Homeownership  Zone  means  a 
contiguous,  geographically  defined  area, 
primarily  residential  in  character,  in 
which  new  homeownership 
opportunities  and  the  expanded  housing 
choice  provided  drive  comprehensive 
revitahzation  and,  together  with  other 
physical,  social,  and  economic 
development  activities,  make  a 
substantial,  visible  improvement  within 
that  community.  Homeownership  Zone 
activities  revitalize  distressed  areas  by 
converting  vacant,  abandoned,  or 
blighted  land  and  buildings  into 
dynamic  neighborhoods  by  developing 
single  family  homes  (one  to  four  units) 
and  providing  these  homes  for  a  mix  of 
incomes,  including  low-  and  moderate- 
income  families.  Homeownership  serves 
as  a  foundation  for  additional 
investment  in  residential,  commercial, 
and  economic  development  of  the 
Homeowmership  Zone.  Homeowmership 
Zones  do  not  stand  alone,  but  as  a 
vibrant  part  of  the  jurisdiction  as  a 
whole. 

HomeowTiership  Zones  may  be 
located  within  Empowerment  Zones. 
Enterprise  Communities  (EZ/ECs),  or 
CDBG  Neighborhood  Revitalization 
Strategy  Areas.  Homeownership  Zones, 
however,  are  typically  significantly 
smaller  than  EZ/ECs. 

E.  Characteristics  of  a  Successful 
Homeownership  Zone 

(1)  Visible  Improvement 

A  Homeownership  Zone  proposal 
must  provide  for  a  significant  number  of 
new  homeownership  opportunities  that 
will  make  a  visible  improvement  in  a 


concentrated  area  and  stimulate 
additional  investments  in  that  area.  For 
major  urban  areas,  HUD  will  presume 
that  applications  including  at  least  300 
new  single  family  homes  meet  this 
criterion.  HUD  realizes  it  is  not  always 
feasible,  nor  necessary,  for  smaller 
communities  to  absorb  300  new 
homeownership  opportunities  in  a  short 
time  frame.  All  applications  must 
demonstrate  how  the  Homeownership 
Zone  activities  will  make  a  visible 
improvement  and  stimulate  additional 
investments  in  the  designated  zone. 
Include  evidence  regarding  the  impact 
Homeownership  Zone  activities  will 
have  on  the  community  in  the  section 
of  the  application  responding  to  the 
rating  criterion  "Quality  of  the 
Homeownership  Zone." 

(2)  New  Urbanism 

Homeownership  Zones  incorporate 
basic  principles  of  New  Urbanism. 
Neighborhoods  designed  according  to 
these  principles  typically  have  a  finite 
size,  defined  by  a  comfortable  walking 
distance  from  their  center,  and  include: 
a  mix  of  incomes,  ages  and  lifestyles;  a 
mix  of  compatible  uses  such  as  housing, 
shops,  workplaces,  parks,  and  civic  and 
cultural  institutions;  a  mix  of  housing 
types;  buildings  with  architectural 
variety  yet  compatible  with  surrounding 
structures,  historic  buildings,  and 
cultural  nature  of  the  area;  a  public 
gathering  space  at  the  center  such  as  a 
square  or  green;  public  buildings  such 
as  a  library,  community  center,  or  day 
care  center:  a  transit  connection 
providing  easy  access  to  centers  of 
employment  and  to  the  surrounding 
communities;  edges  defined  by 
boulevards,  greenbelts.  or  other  features; 
and  a  network  of  pedestrian-friendly 
streets,  alleys,  and  blocks  that  encourage 
connection  with  adjacent 
neighborhoods.  Homeownership  Zones 
are  distinctive  neighborhoods  that  are 
intercormected  to  surrounding 
neighborhoods  and  the  larger 
community.  In  awarding  points  to  each 
application  under  "Quality  of 
Homeownership  Zone,"  HUD  will 
consider  all  aspects  of  New  Urbanism 
that  are  relevant  to  the  proposal.  HUD 
vdll  be  particularly  concerned  that  the 
plan  include  a  mix  of  incomes  and  uses 
appropriate  to  the  proposal  and  the 
targeted  area.  Include  this  information 
in  the  section  of  the  application 
responding  to  the  rating  criterion 
"Quality  of  the  Homeownership  Zone." 

(3)  Additional  Investment 

HUD  intends  for  Homeownership 
Zone  grants  to  serve  as  a  challenge  and 
incentive  to  other  public,  private,  and 
nonprofit  partners  to  participate  in 


development  of  the  Homeownership 
Zone.  Thus,  it  is  expected  that 
applicants  will  consider  donating  land, 
committing  to  construct  site 
improvements  and  public  facilities, 
waiving  fees  and  taxes,  expediting 
approval  of  permits  and  plans,  among 
other  things,  and  otherwise  remove 
impediments  to  the  revitalization  of  the 
Homeownership  Zone.  List  resources 
and  present  evidence  of  the  strength  of 
resource  commitments  in  the  section  of 
the  application  responding  to  the  rating 
criterion  "Leveraging  of  Non-Federal 
Resources." 

(4)  Partnerships  and  Initiatives 

The  Homeownership  Zone  program 
complements  the  Administration's 
National  Homeownership  Strategy 
laimched  by  the  President  in  1994.  This 
Strategy  is  a  partnership  with  private 
industry,  the  nonprofit  community,  and 
all  levels  of  government  toward  the  goal 
of  raising  the  homeownership  rate  in 
America  to  an  all-time  high  by  the  year 
2000.  It  recognizes  homeowmership  as  a 
means  to  strengthen  families,  rebuild 
communities,  and  improve  the  national 
economy.  Consistent  with  the  National 
Homeowmership  Strategy,  HUD  expects 
that  Homeownership  Zones  will 
establish  extensive  partnerships  with 
the  private  and  nonprofit  sectors,  such 
as  businesses,  lending  institutions,  real 
estate  professionals,  builders, 
educational  institutions,  nonprofit 
organizations,  faith-based  organizations, 
and  other  city  wide  and  community- 
based  organizations.  Affiliates  of  Habitat 
for  Humanity  are  one  example  of 
potential  j>artners.  HUD  encourages  all 
applicants  to  develop  local  partnerships 
recognized  by  the  National  Partners  in 
Homeownership.  In  addition,  and  if 
applicable,  indicate  how  local  processes 
and  building,  planning,  and  zoning 
regulations  would  be  reformed  or 
streamlined  to  result  in  prompt,  cost- 
effective  construction.  It  is  also 
anticipated  that  developers  and  local 
governments  will  use,  to  the  greatest 
extent  possible,  innovations  in 
construction  techniques  and  land  use 
planning  that  can  reduce  the  cost  of 
housing  construction.  Include 
descriptions  of  such  initiatives  in  the 
section  of  the  application  responding  to 
the  rating  criterion  "Quality  of  the 
Homeownership  Zone,"  and  describe 
local  partnerships  in  the  section  of  the 
application  responding  to  the  rating 
criterion  "Cajiacity  to  Successfully 
Carry  Out  the  Plan."  HUD  will  give 
special  consideration  to  qualified  Local 
Partners  in  the  National 
Homeownership  Strategy  when 
awarding  points  under  Capacity  to 
Successfully  Carry  Out  the  Plan  as 
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discussed  below.  (Information  regarding 
the  National  Partners  in 
Homeownership  may  be  obtained  by 
contacting  (800)  297-tl83). 

(5)  Comprehensive  Neighborhood 
Revitalization 

HUD  expects  Homeownership  Zones 
to  provide  substantial  homeownership 
opportunities  as  part  of  a 
comprehensive  approach  and  overall 
revitalization  of  the  neighborhood.  The 
result  of  a  Homeownership  Zone  should 
be  expanded  housing  choice  and  the 
improvement  of  the  economic,  social, 
and  physical  aspects  of  the 
neighborhood  and  the  lives  of  its 
residents.  Consequently,  economic 
development,  business  development, 
and  job  creation  are  vital  components  of 
a  successful  strategy,  hiclude  evidence 
that  Homeownership  Zone  activities 
will  be  part  of  comprehensive 
neighborhood  revitalization,  including  a 
description  of  economic  development 
efforts,  in  the  section  of  the  application 
responding  to  the  rating  criterion 
"Quality  of  Homeownership  Zone." 

(6)  Rapid  Turnaround 

HUD  intends  for  Homeownership 
Zones  to  be  large  scale  construction 
projects  developed  in  a  relatively  short 
time  period.  Applications  must 
demonstrate  an  ability  to  begin 
significant  construction  activities 
promptly  upon  final  approval  of  the 
Homeownership  Zone  plan  by  HUD. 
Therefore,  it  is  in  the  applicant's 
interest  to  design,  plan,  and  coordinate 
as  many  aspects  of  the  project  as 
possible  prior  to  submission  of  an 
application  for  funding  under  this 
NOFA.  AppUcants  must  include  a 
detailed  time-line,  specifying  when  all 
construction  activities  will  commence 
and  conclude,  in  the  section  of  the 
application  responding  to  the  rating 
criterion  "Quality  of  the 
Homeownership  Zone." 

(7)  Affirmatively  Furthering  Fair 
Housing 

The  Homeownership  Zone  proposal 
must  address  how  the  applicant  will 
affirmatively  further  fair  housing 
(AFFH).  The  applicant  can  best 
demonstrate  its  commitment  to  AFFH 
by  describing  how  proposed  activities 
will  assist  the  jurisdiction  in 
overcoming  impediments  to  fair  housing 
choice,  identified  in  the  jurisdiction's 
i\I  (Analysis  of  Impediments),  which  is 
a  required  component  of  the 
Consolidated  Flan,  or  any  other 
planning  document  that  addresses  fair 
housing  issues.  Examples  of  actions  that 
can  be  taken  may  include,  but  are  not 
limited  to:  neighborhood  revitalization 
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efforts  that  encourage  fair  housing 
choice  (such  as  schools,  grocery  stores, 
transportation,  and  the  quality  of 
services);  increasing  the  supply  of 
accessible  housing  available  to  low- 
income  persons  with  disabilities; 
insuring  accessibility  for  persons  with 
disabilities  to  all  aspects  of  the  program; 
and  working  with  local  lenders  to 
develop  alternative  lending  criteria. 
Additional  examples  may  be  obtained 
from  Chapter  5  of  the  "Fair  Housing 
Planning  Guide,  Vol  1"  which  may  be 
ordered  from  HUD's  Fair  Housing 
Clearinghouse,  by  calling  (800)  343- 
3442.  Include  this  information  in  the 
section  of  the  application  responding  to 
the  rating  criterion  "Quality  of  the 
Homeownership  Zone." 

F.  Eligible  Activities 

Homeownership  Zone  grant  funds 
may  be  used  to: 

(1)  Finance  and  acquire  improved  or 
unimproved  real  property,  including  the 
writedown  of  costs  to  developers  for 
acquisition  of  properties  within  the 
Homeownership  Zone. 

(2)  Finance  housing  construction. 

(3)  Finance  housing  rehabilitation. 

(4)  Finance  site  preparation,  including 
demolition,  construction, 
reconstruction,  or  installation  of  public 
and  other  site  improvements,  utilities, 
or  facilities  essential  to  the 
Homeownership  Zone. 

(5)  Provide  direct  financial  assistance 
to  homebuyers  in  the  form  of  mortgages 
or  settlement  costs. 

(6)  Provide  homeownership 
counseling  and  homebuyer  education  to 
targeted  recipients  of  Homeownership 
Zone  assistance. 

(7)  Provide  relocation  assistance  to 
persons  and  businesses  displaced  by 
Homeownership  Zone  activities. 

(8)  Provide  information  to  community 
residents  about  homeov^ership 
opportunities  and  to  market  the  units, 
including  activities  to  affirmatively 
further  fair  housing. 

(9)  Provide  project-related  soft  costs 
eligible  under  24  CFR  92.206(d)  (of  the 
HOME  program  regulations). 

(10)  Provide  (up  to  five  (5)  percent  of 
Homeownership  Zone  grant  hinds)  for 
those  reasonable  administrative  costs 
pertaining  to  Homeownership  Zone 
activities  eligible  under  24  CFR 
92.207(a)(l)(2)(3)(4)  and  92.207(d)  (of 
the  HOME  program  regulations). 

(11)  Finance  other  housing-related 
activities  found  by  the  applicant  to  be 
essential  to  the  success  of  the 
Homeownership  Zone  as  approved  by 
the  Secretary. 

G.  Income  Targeting 

At  least  51  percent  of  the  homebuyers 
assisted  with  Homeownership  Zone 


funds  must  not  have  household  incomes 
exceeding  80  percent  of  the  median 
income  for  the  area,  as  determined  by 
HUD,  with  adjustments  for  smaller  and 
larger  families. 

H.  Section  JOS  Loan  Guarantees  and 
Other  Funding  Sources 

Homeownership  Zone  grants  must 
leverage  additional  public  and  private 
resources,  and  may  be  used  in 
conjunction  with  funding  from  other 
HUD  programs,  provided  the  project 
meets  all  applicable  laws  and 
regulations  of  each  program. 

Applicants  are  not  required  to  submit 
an  application  for  a  Section  108  loan 
guarantee  in  conjunction  with  the 
Homeovmership  Zone  application,  but 
may  do  so  if  they  choose.  Section  108 
funds  may,  however,  help  an  applicant 
diversify  or  expand  Homeownership 
Zone  activities.  A  Section  108  loan 
guarantee  may  improve  the  feasibility  of 
the  project  by  providing  for  commercial 
or  economic  development  activities,  or 
by  providing  public  improvements 
necessary  to  a  thriving  community. 

If  an  applicant  plans  to  use  Section 
108  funds  to  fund  essential 
Homeownership  Zone  activities,  the 
applicant  must  include  either  a 
description  of  a  Section  108  application 
to  be  submitted  to  HUD  no  more  than 
60  days  after  announcement  of 
Homeownership  Zone  funding,  or  a 
complete  Section  108  guaranteed  loan 
application  with  a  separate  Standard 
Form  424  in  an  Appendix  to  the 
Homeownership  Zone  application.  At  a 
minimum,  a  description  of  a  Section 
108  loan  guarantee  to  be  used  in 
conjunction  with  a  Homeownership 
Zone  project  must  specify  how  Section 
108  funds  would  be  used,  how  the  loan 
would  be  repaid,  and  how  activities 
funded  with  Section  108  funds  are 
related  to  the  Homeownership  Zone. 
Application  requirements  for  the 
Section  108  program  are  found  at  24 
CFR  570.704  or  may  be  obtained  from 
an  appropriate  HUD  field  office. 


/.  Application  Format 

An  application  for  Homeownership 
Zone  funding  must  adhere  to  this  NOFA 
in  its  entirety,  and  be  submitted  in 
accordance  with  the  following  outline. 
If  an  applicant  wishes  to  seek  funding 
for  more  than  one  Homeownership 
Zone,  it  must  submit  a  separate, 
complete  application  for  each.  The 
following  are  to  be  included  in  the 
application: 

(1)  Standard  Form  [SFj  424, 
Application  for  Federal  Assistance. 

(2)  A  Table  of  Contents. 

(3)  An  Executive  Summary  of  not 
more  than  3  typed  pages,  which 
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includes  the  total  cost  of  the  project;  the 
amount  and  uses  of  Homeownership 
Zone  funds  requested;  the  number  of 
new  or  rehabilitated  homes  and  total 
homeownership  opportunities;  a 
summary  of  the  major  components  of 
the  proposal;  a  description  of  the  zone 
including  its  size  and  geographical 
boundaries;  and  a  vision  statement 
regarding  the  goals  the  applicant  has  for 
the  Homeownership  Zone,  and  the 
impact  the  Homeownership  Zone  will 
have  on  the  goals  for  the  larger 
jurisdiction. 

(4)  A  concise  narrative  section  of 
preferably  not  more  than  30  typewritten 
pages,  divided  into  subsections,  each  of 
which  responds  to  one  of  the  rating 
criteria  listed  below  (Section  J(l) 
through  J(5)),  and  includes  all 
information  requested  under  each 
criterion. 

(5)  A  map  of  the  zone  showing  its 
location  within  the  larger  jurisdiction. 

(6)  The  certification  regarding 
lobbying  required  under  24  CFR  part  87 
(attached  to  this  NOFA  as  Appendix  B). 

(7)  Appendices  containing  all  relevant 
supporting  materials,  including  a 
description  of,  or  a  completed 
application  for,  a  Section  108  loan 
guarantee  (if  applicable). 

/.  Criteria  for  Rating  Applications 

All  applications  will  be  considered 
for  selection  based  on  the  following 
criteria.  Pay  close  attention  to  the 
specific  requirements  contained  in  this 
section  since  to  the  extent  your 
application  is  responsive  to  them,  its 
competitiveness  and  likelihood  of 
funding  will  increase. 

(1)  Quality  of  the  Homeownership  Zone 

HUD  will  award  up  to  55  points  based 
on  the  degree  to  which  the  proposed 
activities  will  result  in  the  improvement 
of  the  economic,  social,  and  physical 
aspects  of  the  neighborhood  and  the 
lives  of  its  residents  through  the 
creation  of  new  homeownership 
opportunities,  consistent  with  the 
characteristics  of  a  Homeownership 
Zone  described  above.  (HUD  will  award 
up  to  12  points  of  the  55  points 
available  based  on  the  extent  to  which 
Homeownership  Zone  activities  address 
affirmatively  furthering  fair  housing.)  In 
addressing  this  criterion: 

(a)  Demonstrate  how  the  proposed 
activities  will  cause  a  visible 
improvement  and  economic 
transformation  of  the  Homeownership 
Zone. 

(b)  Demonstrate  how  the  principles  of 
the  New  Urbanism  described  above 
have  been  incorporated  into  the 
Homeownership  Zone  design  to  create  a 
sense  of  neighborhood  and  community. 


and  to  meet  the  needs  of  residents.  The 
following  are  required:  Conceptual  site 
plans,  and  illustrative  building 
elevations  and  unit  layouts.  The 
applicant  may  also  include  maps,  street 
scape  renderings,  and  other  visual  aids. 
(The  Office  of  Community  Planning  and 
Development's  Consolidated  Plan 
computer  software  is  available  for 
applicants  to  use  in  defining  their  zone 
area,  planning  and  coordinating 
revitalization  activities,  and  illustrating 
how  zone  activities  will  produce  visible 
change.) 

(c)  Provide  a  detailed  project  time-line 
with  interim  benchmarks  by  which 
project  progress  can  be  measured, 
including  specific  starting  and 
completion  dates  for  construction 
activities  and  all  other  major  activities 
associated  with  the  Homeownership 
Zone. 

(d)  Provide  a  marketing  plan  for  the 
project  stating  how  potential 
homebuyers  will  be  informed  of  the 
availability  of  new  or  rehabilitated 
housing  units,  together  with  the  criteria 
for  selection  of  homebuyers.  This  plan 
must  be  designed  to  attract  buyers  of  all 
majority  and  minority  groups  regardless 
of  sex,  disability,  and  familial  status 
(families  with  children)  to  dwellings 
that  are  being  marketed  by  the 
applicant.  All  applicants  must  include 
in  their  plan  activities  and  specific  steps 
to  identify  and  inform  potential  buyers 
and  solicit  applications  from  eligible 
families  who  are  least  likely  to  apply  for 
the  housing  without  special  outreach 
because  of  such  factors  as  neighborhood 
customs,  price,  institutionalized 
discrimination  in  the  housing  market 
and  other  factors  that  have  the  effect  of 
denying  fair  housing  choice.  (This 
marketing  plan  should  not  be  confused 
with  the  Affirmative  Fair  Housing 
Marketing  Plan  required  by  24  CFR  part 
200,  subpart  M  for  subsidized  and 
unsubsidized  housing  programs.)  See  24 
CFR  92.351  of  the  HOME  program 
regulations  for  a  more  detailed 
description  of  "affirmative  marketing." 

(e)  Provide  a  homeowner  counseling 
plan  or  summary  of  the  plan  that 
describes  the  nature  and  extent  of  the 
housing  education  and  counseling  as 
well  as  postpurchase  assistance 
provided  to  homebuyers. 

(f)  Attach  evidence  demonstrating 
community  involvement  in  the  planning 
of  Homeownership  Zone  activities  and 
public  support  for  the  plan. 

(g)  Where  appropriate,  describe  how 
local  processes  and  building,  planning, 
and  zoning  regulations  have  been  or 
wrill  be  reformed  or  streamlined,  and 
describe  innovations  in  construction 
techniques  and  land  use  planning  that 


can  reduce  the  cost  of  housing 
construction. 

(h)  To  the  extent  that  any  of  the 
environmental  thresholds  identified  in 
Section  L  of  this  NOFA  are  triggered  by 
Homeownership  Zone  activities, 
describe  the  mitigating  measures  to  be 
undertaken. 

Note:  No  portion  of  a  Homeownership 
Zone  may  be  located  within  a  designated 
coastal  barrier  resource,  and.  for  the 
construction  or  rehabilitation  of  a  building  or 
for  acquisition  of  any  real  property, 
compliance  with  Federal  flood  insurance 
rules  is  required. 

(i)  Court-ordered  Consideration:  Due 
to  an  order  of  the  U.S.  District  Court  for 
the  Northern  District  of  Texas.  Dallas 
Division,  with  respect  to  any 
application  by  the  City  of  Dallas,  Texas, 
for  HUD  funds,  HUD  shall  consider  the 
extent  to  which  the  Homeownership 
Zone  strategy  for  the  Dallas  area  will  be 
used  to  eradicate  the  vestiges  of 
segregation  in  the  Dallas  Housing 
Authority's  low-income  housing 
programs.  The  City  of  Dallas  should 
address  the  effect,  if  any,  that  vestiges 
of  racial  segregation  in  Dallas  Housing 
Authority's  low-income  housing 
programs  have  on  potential  participants 
in  the  Homeownership  Zone  program 
and  identify  proposed  actions  for 
remedying  those  vestiges.  HUD  n»ay  add 
up  to  2  points  to  the  application  scor^ 
based  on  this  consideration. 

For  additional  background 
information  that  may  be  helpful  in 
addressing  this  criterion,  please  see 
Section  E  of  this  NOFA  (Characteristics 
of  a  Successful  Homeownership  Zone). 
For  information  on  the  environmental 
review  process  and  requirements 
affecting  this  criterion,  please  see 
Section  L. 

(2)  Distress 

HUD  will  award  up  to  10  points  based 
on  the  level  of  distress  in  the  immediate 
community/neighborhood  to  be  served 
by  the  project.  An  applicant  may  choose 
to  use  a  table  in  its  response  to  Uiis 
criterion.  HUD  will  add  2  points  to  the 
application  score  when  the 
Homeownership  Zone  is  located 
entirely  within  a  Federally-designated 
Enterprise  Zone  or  Empowerment 
Community. 

(a)  Up  to  5  points  out  of  the  10 
available  for  this  criterion  will  be 
awarded  on  the  basis  of  the  rate  of 
poverty  in  the  designated 
HomeoMTiership  Zone.  Applicants  must 
give  the  rate  of  poverty  in  the 
Homeownership  Zone  and  provide  the 
source  of  this  information  (Example: 
1990  U.S.  Census).  HUD  will  rank  the 
poverty  rates  of  all  proposed 
Homeownership  Zones,  and  those  with 
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the  highest  rate  of  poverty  will  receive 
the  highest  relative  scores  under  this 
criterion.  If  the  applicant  does  not 
provide  the  poverty  rate  for  the 
Homeownership  Zone,  HUD  will  use 
the  1990  Census  poverty  rate  for  the 
entire  jurisdiction  in  scoring  this 
element.  (Since  the  poverty  rate  for  the 
jurisdiction  is  generally  lower  than  that 
for  the  Homeownership  Zone,  this 
should  result  in  a  lower  score.) 

(b)  Up  to  5  points  out  of  the  10 
available  for  this  criterion  will  be 
awarded  based  on  other  indicators  of 
distress  provided  by  the  applicant. 
Examples  of  such  indicators  include, 
but  are  not  limited  to:  family  income, 
unemployment  rate,  homeownership 
rate,  crime  and  drug  use  statistics, 
homelessness.  high  school  drop-out 
rate,  number  of  abandoned  buildings 
and  vacant  lots,  and  presence  of 
brownfields.  Applicants  are  encouraged 
to  include  those  particular  indicators 
that  accurately  present  a  picture  of  the 
level  of  distress  in  the  neighborhood, 
rather  than  include  all  possible 
indicators  that  may  simply  reinforce  a 
point  already  made. 

(3)  Financial  Soundness 

HUD  will  award  up  to  25  points  based 
on  the  thoroughness  and  feasibility  of 
the  plan  for  financing  Homeownership 
Zone  activities.  The  plan  must  be  based 
upon  and  be  consistent  with  an  analysis 
of  the  local  market.  In  responding  to  this 
criterion,  an  applicant  should: 

(a)  Include  a  chart  clearly  stating  the 
sources  and  uses  of  all  funds  required 
for  development  of  the  project. 

(b)  Demonstrate  how  any  gap  between 
project  development  cost  and  sales  price 
will  be  satisfied. 

(c)  Demonstrate  how  any  affordability 
gap  between  the  per-unit  sales  price  and 
the  financial  capacity  of  the  targeted 
homebuyers  to  purchase  the  units  will 
be  satisfied. 

(d)  Attach  a  copy  of  a  market  analysis 
or  summary  of  the  analysis  that 
supports  the  proposed  absorption  rate 
for  new  homebuyers  in  the 
Homeownership  Zone. 

(e)  Attach  evidence  of  commitments 
for  financing,  both  public  and  private  as 
specified  in  the  sources  and  uses  table, 
and  lender  commitments  for 
construction  and  permanent  mortgage 
financing. 

Note:  A  sufficient  response  to  (b)  and  (c) 
in  this  part  requires  applicants  to  indicate  the 
development  cost  and  sales  price  of  units  to 
be  produced,  the  incomes  and  debt  capacity 
of  targeted  homebuyers,  the  specific 
underwriting  guidelines  to  be  used  when 
providing  mortgages  to  homebuyers,  and  the 
structure  and  amounts  of  all  subsidy  to  be 
provided  to  homebuyers  or  developers. 


(4)  Leveraging  of  Other  Resources 

HUD  will  award  up  to  15  points  based 
on  the  ratio  of  other  resources  the 
applicant  will  leverage  with 
Homeownership  Zone  grant  funds  to  the 
amount  of  Homeownership  Zone  grant 
funds  requested.  (Since  higher  ranked 
applications  in  the  first  Homeownership 
Zone  funding  round  generally  had  a 
high  ratio  of  other  resources  to 
Homeowmership  Zone  grant  funds, 
applicants  in  this  competition  that 
demonstrate  leveraging  of  at  least  $1.00 
of  other  resources  for  every  $1.00  of 
Homeownership  Zone  grant  funds  will 
improve  their  chances  for  funding.) 
HUD  will  count  the  following  as 
leveraged  funds:  Federal.  State,  and 
local  public  funding,  private  resources, 
donations  of  land  or  other  real  property, 
commitments  of  volunteer  labor  and 
professional  services,  and  waivers  of 
local  fees  or  taxes.  Commitments  for 
either  constniction  or  permanent 
financing  of  housing  will  not  count 
towards  leveraging  on  the  grounds  that 
such  financing  will  be  assumed  to  be 
available  for  a  well  designed,  financially 
sound  development.  All  leveraged 
resources  must  be  given  a  monetary 
value  based  on  the  supportable  market 
value  of  that  resource.  All  unskilled 
labor,  however,  will  be  valued  at  $10.00 
an  hour  for  the  purpose  of  this 
application.  The  applicant  must  state 
the  basis  for  these  market  value 
estimates. 

Applicants  must  provide  evidence  as 
to  the  firmness  of  specific  commitments 
for  leveraged  funds.  The  greater  the 
likelihood  that  these  funds  will  become 
available  for  Homeownership  Zone 
activities,  the  greater  the  ratio  will  be 
weighted.  All  applications  will  be  given 
a  score  relative  to  their  weighted 
leveraging  ratios  and  those  of  all  other 
applications.  Therefore  an  application 
projecting  to  leverage  $5  million,  but 
providing  no  evidence  of  commitment, 
will  likely  receive  fewer  points  for  this 
criterion  than  an  application  projecting 
to  leverage  $2.5  million  that  presents 
letters  demonstrating  specific,  firm 
commitments.  In  responding  to  this 
criterion,  applicants  should: 

(a)  State  the  total  amount  of  other 
resources  that  Homeowrnership  Zone 
grant  funds  will  leverage  for  the 
Homeownership  Zone,  breaking  out  by 
source  the  amounts  and  intended  uses. 

(b)  Provide  evidence  of  recent  specific 
and  firm  commitments  from  the  entities 
providing  the  resources  to  the 
Homeownership  Zone. 

(c)  Include  other  evidence 
demonstrating  the  likelihood  that 
resources  projected  to  be  leveraged  will 
be  received  or  otherwise  contributed  to 


the  Homeownership  Zone  Program.  This 
may  include,  but  is  not  limited  to, 
evidence  of  past  public/private 
partnerships,  and  past  cooperation 
among  the  applicant  and  organizations 
from  which  resources  will  be  obtained. 

For  additional  background 
information  that  may  be  of  assistance  in 
addressing  this  criterion,  please  see 
Section  E(3)  of  this  NOFA 
(Characteristics  of  a  Successful 
Homeownership  2k)ne — Additional 
Investment). 

(5)  Capacity  to  Successfully  Carry  Out 
the  Plan 

HUD  will  award  up  to  15  points  based 
on  the  capacity  of  the  applicant,  its 
development  team,  and  other  partners  to 
implement  Homeownership  Zone 
activities  successfully.  HUD  is  primarily 
concerned  that  the  experience  of  the 
entities  and  key  staff  carrying  out  each 
activity  reflect  the  specific  areas  of 
competency  required  for  success  in 
carrying  out  that  activity.  For  example, 
if  a  nonprofit  developer  will  be 
responsible  for  building  and  marketing 
100  homes,  HUD  will  expect  that  the 
developer  has  successfully  undertaken 
similar  projects  in  the  past.  HUD  may 
consider  information  from  performance 
reports,  financial  status  information, 
monitoring  reports,  audit  reports,  and 
other  information  available  to  HUD  in 
making  its  determination  under  this 
criterion.  HUD  will  not  award  more 
than  19  points  under  this  criterion  to 
any  proposal  that  does  not  include  a 
local  partnership  recognized  by  the 
NationalPartners  in  Homeownership.  In 
responding  to  this  criterion,  applicants 
should: 

(a)  List  all  entities  involved  in 
implementation  of  Homeownership 
Zone  activities  and  clearly  define  the 
responsibilities  of  each. 

(b)  Provide  evidence  of  the  experience 
of  all  organizations  and  their  key  staff 
involved  in  implementation  of 
Homeownership  Zone  activities  specific 
to  their  areas  and  level  of  involvement; 
for  example,  provide  evidence  of 
experience  with  homeowner  counseling 
for  the  entity  responsible  for  providing 
homeowner  counseling,  provide 
evidence  of  experience  with  new 
construction  for  any  entities  responsible 
for  new  construction  activities,  etc. 
Describe  achievements  under  the 
HOME.  CDBG.  and  other  Federal 
programs,  as  well  as  progress  in 
achieving  goals  set  out  in  the 
consolidated  plan. 

(c)  Describe  specific  projects  and 
numbers  of  units  the  applicant  and 
subrecipients  have  either  constructed  or 
rehabilitated  within  the  past  5  years. 


(d)  Explain  how  weaknesses  leading 
to  past  HUD  performance  findings,  if 
any,  have  been  corrected. 

(e)  State  if  the  applicant  has  been 
recognized  by  the  National  Partners  in 
Homeownership  as  having  formed  a 
Local  Partnership  consistent  with  the 
National  Homeownership  Strategy. 

For  additional  background 
information  that  may  be  of  assistance  in 
addressing  this  criterion,  please  see 
Section  E(4)  of  this  NOFA 
(Characteristics  of  a  Successful 
Homeownership  Zone — Partnerships 
and  Initiatives). 

K.  Selection  Process 

HUD  will  score  all  eligible  proposals 
under  the  selection  criteria  above  and 
rank  them  in  order  of  points  assigned, 
with  the  applications  receiving  more 
points  ranking  above  those  receiving 
fewer  points.  HUD  will  fund 
applications  in  rank  order. 

HUD  reserves  the  right  to  establish  a 
maximum  amount  of  any 
Homeownership  Zone  grant  and  to 
modify  requests  accordingly.  In 
addition,  if  HUD  determines  that  an 
application  rated,  ranked,  and  fundable 
could  be  funded  at  a  lesser 
Homeownership  Zone  grant  amount 
than  requested  consistent  with  the 
feasibihty  of  the  funded  project  or 
activities  and  the  purposes  of  the 
Housing  and  Community  Development 
Act  of  1974,  HUD  reserves  the  right  to 
reduce  the  amount  of  the 
Homeownership  Zone  award  in 
accordance  with  such  determination. 
HUD  may  decide  not  to  award  the  full 
amount  of  Homeownership  Zone  grant 
funds  available  under  this  NOFA  and 
may  make  any  remaining  amounts 
available  under  a  future  NOFA.  HUD 
may  establish  panels  including  persons 
not  currently  employed  by  HUD  to 
obtain  certain  expertise  and  outside 
points  of  view  in  the  review  and  rating 
of  applications. 

L.  Environmental  Review  Requirements 

HUD  will  not  notify  applicants  as  to 
whether  they  have  been  preliminarily 
selected  for  funding  until  the 
announcement  of  the  selection  of  all 
recipients  under  this  NOFA.  HUD's 
notification  of  award  to  a  selected 
applicant  will  constitute  a  preliminary 
approval  by  HUD  subject  to  HUD's 
completion  of  an  environmental  review 
of  the  proposed  sites  in  accordance  with 
24  CFR  part  50.  Selection  for  award 
(prehminary  approval)  does  not 
constitute  approval  of  the  proposed 
site(s).  The  proposals  receiving 
preliminary  approval  will  be  subject  to 
a  HUD  environmental  review,  in 
accordance  with  24  CFR  part  50.  HUD 
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will  request  the  applicants  selected  for 
award  to  provide  additional  detailed 
information  at  that  time,  and  otherwise 
expects  these  applicants  to  assist  HUD 
in  complying  with  the  environmental 
review  requirements  prior  to  HUD's 
final  approval  of  the  Homeownership 
Zone  plan.  HUD  may  modify  proposals 
or  reject  proposed  sites  as  a  result  of 
that  review.  Upon  successful 
completion  of  the  environmental  review 
and  a  commitment  to  implement 
environmental  mitigation  measures, 
HUD  will  release  the  funds  from 
environmental  conditions. 

Applicants  and  their  development 
partners  are  advised  not  to  engage  in 
activities  related  to  the  Homeownership 
Zone  proposal  that  will  have  an  adverse 
impact  on  the  environment  or  that  will 
diminish  or  limit  choices  of  reasonable 
alternatives  to  prospective  project  sites 
or  activities  prior  to  preliminary 
approval  or  subsequent  completion  of 
the  environmental  review  by  HUD 
under  part  50.  Applicants  are  especially 
cautioned  not  to  demolish  or  alter 
potentially  historic  properties  without 
prior  consultation  v^th  the  State 
Historic  Preservation  Officer. 

Federal  environmental  laws  and 
authorities  require  special  analysis  of 
potential  environmental  impacts  when 
Homeowrnership  Zone  properties:  (i)  Are 
located  within  designated  coastal  barrier 
resources:  (ii)  are  contaminated  by  toxic 
chemicals  or  radioactive  materials;  (iii) 
are  located  within  a  floodplain;  (iv)  are 
located  within  a  runway  clear  zone  at  a 
civil  airport  or  within  a  clear  zone  or 
accident  potential  zone  at  a  military 
airfield;  (v)  are  listed  on,  or  eligible  for 
listing  on,  the  National  Register  of 
Historic  Places;  located  within,  or 
adjacent  to,  an  historic  district,  or  that 
have  the  potential  for  affecting  a  historic 
district  or  property;  (vi)  are  located 
within  a  designated  coastal  zone;  (vii) 
are  located  near  hazardous  industrial 
operations  handling  fuels  or  chemicals 
of  an  explosive  or  flammable  nature; 
(viii)  affect  a  sole  source  aquifer;  (ix) 
affect  endangered  species;  (x)  are 
located  within  a  designated  wetland;  or 
(xi)  are  located  in  a  high  noise  area. 

M.  Progmm  Threshold  Criteria 

HUD  will  use  the  following  standards 
to  assess  compliance  with  civil  rights 
laws  at  the  threshold  review.  In  making 
this  assessment.  HUD  shall  review 
appropriate  records  maintained  by  the 
Office  of  Fair  Housing  and  Equal 
Opportunity,  such  as  records  of 
monitoring,  audit,  or  compliance  review 
finding,  complaint  determinations, 
compliance  agreements.  If  the  review 
reveals  the  existence  of  any  of  the 


following,  the  application  will  be 
rejected: 

(1)  There  is  a  pending  civil  rights  suit 
against  the  sponsor  instituted  by  the 
Department  of  Justice. 

(2)  There  is  an  outstanding  finding  of 
noncompliance  with  civil  rights 
statutes.  Executive  Orders,  or 
regulations  as  a  result  of  formal 
administrative  proceedings,  unless  the 
applicant  is  operating  imder  a  HUD- 
approved  compliance  agreement 
designed  to  correct  the  area  of 
noncompliance,  or  is  currently 
negotiating  such  an  agreement  with 
HUD. 

(3)  There  is  an  unresolved  Secretarial 
charge  of  discrimination  issued  under 
section  819(g)  of  the  Fair  Housing  Act 
(42  U.S.C.  3619(g)).  as  implemented  by 
24  CFR  103.400. 

(4)  There  has  been  an  adjudication  of 
a  civil  rights  violation  in  a  civil  action 
brought  against  it  by  a  private 
individual,  unless  the  applicant  is 
operating  in  compUance  with  a  court 
order  designed  to  correct  the  area  of 
noncompliance,  or  the  applicant  has 
discharged  any  responsibility  arising 
from  such  litigation. 

(5)  There  has  been  a  deferral  of  the 
processing  of  applications  from  the 
sponsor  imposed  by  HUD  under  title  VI 
of  the  Civil  Rights  Act  of  1964  (42 
U.S.C.  2000d-2000d-4)  and  HUD 
regulations  (24  CFR  1.8).  the  Attorney 
General's  Guidelines  (28  CFR  50.3),  or 
under  section  504  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794)  and  HUD 
regulations  (24  CFR  8.57). 

N.  Technical  Deficiencies  and  Technical 
Assistance 

To  the  extent  permitted  by  law.  HUD 
may  advise  applicants  of  technical 
deficiencies  in  Homeownership  Zone 
applications  after  submission  and 
permit  them  to  be  corrected.  Technical 
deficiencies  relate  only  to  items  that 
would  not  improve  the  substantive 
quaUty  of  the  application  relative  to  the 
selection  criteria,  such  as  a  failure  to 
submit  or  sign  a  required  certification. 
Applicants  will  have  14  calendar  days 
from  the  date  HUD  notifies  the 
applicant  of  any  such  technical 
deficiency  to  submit  the  appropriate 
information  in  writing  to  HUD. 

At  any  time  during  the  selection 
process,  which  began  with  preparation 
of  this  NOFA.  HUD  staff  are  limited  by 
the  requirements  of  the  HUD  Reform 
Act  in  the  assistance  they  are  permitted 
to  provide  regarding  applications  for 
Homeownership  Zone  grants.  The 
assistance  and  advice  they  mav  provide 
includes  such  activities  as  explaining 
and  responding  to  questions  about 
program  regulations  or  generally 
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discussing  strengths  and  weaknesses 
observed  in  applications  submitted  for 
previous  competitions,  the  dates  by 
which  decisions  will  be  made,  and  the 
procedures  that  are  required  to  be 
performed  to  process  an  application. 
The  term  "technical  assistance,  " 
however,  does  not  include  advising  the 
applicant  how  to  make  substantive 
improvements  in  its  application  that 
will  affect  ratings.  In  addition,  HUD 
staff  may  discuss  any  information 
published  in  the  Federal  Register  and  in 
this  NOFA,  and  any  information  that 
has  been  made  public  through  a  means 
other  than  the  Federal  Register  or  this 
NOFA.  An  informational  satellite 
broadcast  on  the  NOFA  for  potential 
applicants  is  being  planned  for  July. 
Your  HUD  field  office  will  inform  you 
of  the  date  and  time. 

O.  Other  Federal  Requirements 

Grantees  awarded  funds  under  this 
NOFA  are  subject  to  the  following 
requirements:  the  administrative 
requirements  of  24  CFR  part  85.  OMB 
Circular  A-87,  and  the  audit 
requirements  of  24  CFR  part  44 
(implementing  OMB  Circular  A-128.  as 
amended);  the  equal  opportunity 
requirements  referred  to  in  24  CFR 
5.105(a);  the  Uniform  Relocation  Act.  as 
implemented  by  49  CFR  part  24;  the 
lead-based  paint  requirements  in  24 
CFR  part  35;  the  environmental  review 
requirements  in  24  CFR  part  50; 
restrictions  on  participation  by 

ineligible,  debarred,  or  suspended    

persons  or  entities  referred  to  in  24  CFR 
5.105(c);  and  the  Drug-Free  Workplace 
authorities  referred  to  in  24  CFR  part  24. 

II.  Other  Matters 

Section  3 

Assistance  provided  under  this  NOFA 
is  subject  to  the  requirements  of  section 
3  of  the  Housing  and  Urban 
Development  Act  of  1968,  and  the 
implementing  regulations  in  24  CFR 
part  135.  Section  3,  as  amended. 
requires  that  economic  opportunities 
generated  by  certain  HUD  financial 
assistance  for  housing  (including  public 
and  Indian  housing)  and  community 
development  programs  shall,  to  the 
greatest  extent  feasible,  be  given  to  low- 
and  very  low-income  persons, 
particularly  those  who  are  recipients  of 
government  assistance  for  housing,  and 
to  businesses  that  provide  economic 
opportunities  for  these  persons.  The 
eligible  activities  for  which  funding  is 
required  under  this  NOFA  are 
consistent  with  the  objectives  of 
section  3. 


Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  for  the  program  in 
accordance  with  HUD  regulations  at  24 
CFR  part  50,  which  implements  section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969.  The  Finding  of  No 
Significant  Impact  is  available  for  public 
inspection  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel.  Room  10276.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street.  S.W.,  Washington,  DC  20410. 

Federalism 

The  General  Counsel,  as  the 
Designated  Official  imder  section  6(a)  of 
Executive  Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  NOFA  would  not  have 
substantial  direct  effects  on  States  or 
their  political  subdivisions,  or  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient.  As  a  result,  the 
rule  is  not  subject  to  review  under  the 
Order. 

Section  102  of  the  HUD  Reform  Act 
Section  102  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (42  U.S.C.  3545) 
(HUD  Reform  Act)  and  the  regulations 
in  24  CFR  part  4,  subpart  A.  contain  a 
nimiber  of  provisions  designed  to 
ensure  greater  accountability  and 
integrity  in  the  provision  of  certain 
types  of  assistance  administered  by 
HUD.  On  January  14.  1992  (57  FR  1942). 
HUD  published  a  notice  that  also 
provides  information  on  the 
implementation  of  section  102.  The 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
are  applicable  to  assistance  awarded 
under  this  NOFA  as  follows: 

Documentation  and  Public  Access 
Requirements 

HUD  will  ensure  that  documentation 
and  other  information  regarding  each 
application  submitted  pursuant  to  this 
NOFA  are  sufficient  to  indicate  the  basis 
upon  which  assistance  was  provided  or 
denied.  This  material,  including  any 
letters  of  support,  will  be  made 
available  for  public  inspection  for  a  5- 
year  period  beginning  not  less  than  30 
days  after  the  award  of  the  assistance. 
Material  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15.  In  addition,  HUD  will 
include  the  recipients  of  assistance 


pursuant  to  this  NOFA  in  its  Federal 
Register  notice  of  all  recipients  of  HUD 
assistance  awarded  on  a  competitive 
basis. 


Disclosures 

HUD  will  make  available  to  the  public 
for  5  years  all  applicant  disclosure 
reports  (HUD  Form  2880)  submitted  in 
connection  with  this  NOFA.  Update 
reports  (also  Form  2880)  will  be  made 
available  along  with  the  applicant 
disclosure  reports,  but  in  no  case  for  a 
period  less  than  3  years.  All  reports — 
both  applicant  disclosures  and 
updates — will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 

Section  103  of  the  HUD  Reform  Act 

HUD's  regulations  implementing 
section  103  of  the  Department  of 
Housing  and  Urban  E)evelopment 
Reform  Act  of  1989  (42  U.S.C.  3537a). 
codified  in  24  CFR  part  4,  apply  to  this 
funding  competition.  The  regulations 
continue  to  apply  until  the 
announcement  of  the  selection  of 
successful  applicants.  HUD  employees 
involved  in  the  review  of  applications 
and  in  the  making  of  funding  decisions 
are  limited  by  the  regulations  from 
providing  advance  information  to  any 
person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  under  24  CFR  part  4. 
Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Office  of  Ethics  (202)  708- 
3815.  (This  is  not  a  toll-free  number.) 
For  HUD  employees  who  have  specific 
program  questions,  such  as  whether 
particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  field  office  counsel,  or 
Headquarters  counsel  for  the  program  to 
which  the  question  pertains. 

Prohibition  Against  Lobbying  Activities 

Applicants  for  funding  under  this 
NOFA  are  subject  to  the  provisions  of 
section  319  of  the  Department  of  Interior 
and  Related  Agencies  Appropriation  Act 
for  Fiscal  Year  1991  (31  U.S.C.  1352) 
(the  Byrd  Amendment)  and  to  the 
provisions  of  the  Lobbying  Disclosure 
Act  of  1995  (Pub.  L.  104-65;  approved 
December  19, 1995). 

The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87.  prohibits  applicants  of  Federal 


contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  Federal  executive  or 
legislative  officers  or  employees  in 
connection  with  obtaining  such 
assistance,  or  with  its  extension, 
continuation,  renewal,  amendment,  or 
modification.  The  Byrd  Amendment 
applies  to  the  funds  that  are  the  subject 
of  this  NOFA.  Therefore,  applicants 
must  file  a  certification  stating  that  they 
have  not  made  and  will  not  make  any 
prohibited  payments,  and  if  applicants 
have  made  any  payments  or  agreement 
to  make  payments  of  nonappropriated 
funds  for  these  purposes,  they  must 
submit  a  completed  Form  SF-LLL 
disclosing  such  payments.  A  blank 
Form  SF-LLL  is  attached  to  this  NOFA 
as  Appendix  B. 

The  Lobbying  Disclosure  Act  of  1995, 
requires  all  persons  and  entities  who 
lobby  covered  executive  or  legislative 
branch  officials  to  register  with  the 
Secretary  of  the  Senate  and  the  Clerk  of 
the  House  of  Representatives  and  file 
reports  concerning  their  lobbying 
activities. 

Dated:  June  16,  1997. 
Jacquie  Lawing, 

General  Deputy  Assistant.  Secretary  for 
Community  Planning  and  Development. 

Appendix  A— List  of  Hud  Field  Offices 

Telephone  numbers  for 
Telecommunications  Devices  for  the  Deaf 
(TTY  machines)  are  listed  for  CPD  Directors 
in  HUD  Field  Offices:  all  HUD  numbers, 
including  those  noted  *,  may  be  reached  via 
TTY  by  dialing  the  Federal  Information  Relay 
Service  on  1-800-8 7 7-TDDY  or  (1-800-877- 
8339). 

Alabama 

William  H.  Dirl,  Beacon  Ridge  Tower,  600 
Beacon  Pkwy,  West,  Suite  300, 
Birmingham.  AL  35209-3144;  (205)  290- 
7645;  TTY  (205)  290-7624. 

Alaska 

Colleen  Bickford,  949  E.  36th  Avenue,  Suite 
401.  Anchorage,  AK  99508-4399;  (907) 
271-4684:  TTY  (907)  271^328. 

Arizona 

Martin  H.  Mitchell.  Two  Arizona  Center, 
Suite  1600,  400  N.  5th  St.,  Phoenix.  AZ 
85004;  (602)  379-^754;  TTY  (602)  379- 
4461. 

Arkansas 

Billy  M.  Parsley.  TCBY  Tower,  425  West 
Capitol  Ave.,  Suite  900,  Little  Rock,  AR 
72201-3488;  (501)  324-€375;  TTY  (501) 
324-5931. 

California 

(Southern)  Herbert  L.  Roberts,  611  West  Sixth 
St.,  Suite  800.  Los  Angeles,  CA  90017- 
3127;  (213)  894-8026;  TTY  (213)  894- 
8133. 

(Northern)  Steve  Sachs,  450  Golden  Gate 
Ave.,  P.O.  Box  36003,  San  Francisco.  CA 
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94102-3448:  (415)  436-6597;  TTY  (415) 
436-6594. 

Colorado 

Guadalupe  M.  Herrera.  First  Interstate  Tower 
North,  633  17th  St.,  Denver.  CO  80202- 
3607;  (303)  672-5414;  TTY  (303)  672- 
5248. 

Connecticut 

Mary  Ellen  Morgan,  330  Main  St.,  Hartford, 
Ct  06106-1866:  (860)  240-4508;  TTY  (860) 
240-4665. 

Delaware 

Joyce  Gaskins,  Wanamaker  Bldg..  100  Penn 
Square  East.  Philadelphia.  PA  19107;  (215) 
656-0624;  TTY  (215)  656-3452. 

District  of  Columbia  (and  MD  and  VA 
Suburbs) 

James  H.  McDaniel.  820  First  St..  NE, 
Washington,  DC  20002;  (202)  275-0994; 
TTY  (202)  275-0772. 

Florida 

(Northern)  James  N.  Nichol,  301  West  Bay 
St.,  Suite  2200.  Jacksonville,  FL  32202- 
5121:  (904)  232-3587;  TTY  (904)  232- 
1241. 

(Miami-So.  Dade)  Angelo  Castillo,  Gables 
Tower  1, 1320  South  Dixie  Hwy.,  Coral 
Gables,  FL  33146-2911;  (305)  662-4570; 
TTY  (305)  662-4511. 

Georgia 

John  L.  Perry,  Russell  Fed.  Bldg.,  Room  270. 
75  Spring  St.,  SW,  Atlanta.  GA  30303- 
3388:  (404)  331-5139;  TTY  (404)  730- 
2654. 

Hawaii  (and  Pacific) 

Patty  A.  Nicholas,  7  Waterfront  Plaza,  Suite 
500,  500  Ala  Moana  Blvd.,  Honolulu,  HI 
96813-4918:  (808)  522-8180  x264;  TTY 
(808)  522-8193. 

Idaho 

John  G.  Bonham,  400  SW.  Sixth  Ave.,  Suite 
700,  Portland,  OR  97204-1632  (503)  326- 
7012;  TTY  *  via  1-800-877-8339. 

Illinois 

James  Barnes,  77  W.  Jackson  Blvd.,  Chicago. 
IL  60604-3507:  (312)  353-1696;  TTY  (312) 
353-5944 

Indiana 

Robert  F.  Poffenberger,  151  N.  Delaware  St., 
Indianapolis,  IN  46204-2526;  (317)  226- 
5169:  TTY  *  via  1-800-877-8339. 

Iowa 

Gregory  A.  Bevirt,  Executive  Tower  Centre, 
10909  Mill  Valley  Road,  Omaha,  NE 
68154-3955;  (402)  492-3144;  TTY  (402) 
492-3183. 

Kansas 

William  Rotert.  Gateway  Towers  2,  400  State 
Ave..  Kansas  City,  KS  66101-2406;  (913) 
551-5485;  TTY  (913)  551-6972. 

Kentucky 

Ben  Cook,  P.O.  Box  1044,  601  W.  Broadway, 
Louisville,  KY  40201-1044;  (502)  582- 
6141;  TTY  1-800-648-6056, 


Louisiana 

Gregory  J.  Hamilton.  501  Magazine  St.,  New 
Orleans,  LA  70130;  (504)  589-7212;  TTY 
(504)  589-7237. 

Maine 

David  Lafond,  Norris  Cotton  Fed.  Bldg..  275 
Chestnut  St..  Manchester,  NH  03101-2487; 
(603)  666-7640;  TTY  (603)  666-7518. 

Maryland 

Joseph  ).  O'Connor.  Acting  Director.  10  South 
Howard  Street.  5th  Floor.  Baltimore,  MD 
21202-0000;  (410)  962-2520  x3071;  TTY 
(410)  962-0106. 

Massachusetts 

Robert  L.  Paquin.  Thomas  P.  O'Neill,  )r..  Fed. 
Bldg.,  10  Causeway  St.,  Boston,  MA 
02222-1092;  (617)' 565-5342;  TTV'  (617) 
565-5453. 

Michigan 

Richard  Paul.  Patrick  McNamara  Bldg..  477 
Michigan  Ave.,  Detroit.  MI  48226-2592; 
(313)  226-4343;  TTY  *  via  1-800-877- 
8339. 

Minnesota 

Shawn  Huckleby,  220  2nd  St.  South, 

Minneapolis,  MN  55401-2195:  (612)  370- 
3019;  TTY  (612)  370-3185. 

Mississippi 

Jeanie  E.  Smith.  Dr.  A.  H.  McCov  Fed.  Bldg.. 
100  W.  Capitol  St.,  Room  910^  Jackson,  MS 
39269-1096;  (601)  965-4765;  TTY  (601) 
965-4171. 

Missouri 

(Eastern)  )ames  A.  Cunningham.  1222  Spruce 
St.,  St.  Louis.  MO  63103-2836;  (314)  539- 
6524:  TTY  (314)  539-6331. 

(Western)  William  Rotert,  Gateway  Towers  2, 
400  State  Ave..  Kansas  City,  KS  66101- 
2406;  (913)  551-5485;  TTY  (913)  551- 
6972. 

Montana 

Guadalupe  Herrera.  First  Interstate  Tower 
North,  633  17th  St.,  Denver.  CO  80202- 
3607;  (303)  672-5414;  TIT  (303)  672- 
5248. 

Nebraska 

Gregory  A.  Bevirt,  Executive  Tower  Centre. 
10909  Mill  Valley  Road,  Omaha,  NE 
68154-3955;  (402)  492-3144;  TTY  (402) 
492-3183. 

Nevada 

(Las  Vegas.  Clark  Cnty)  Martin  H.  Mitchell, 

Two  Arizona  Center.  Suite  1600.  400  N. 

5th  St..  Phoenix.  AZ  85004:  (602)  379- 

4754:  TTY  (602)  379-4461 
(Remainder  of  State)  Steve  Sachs,  450  Golden 

Gate  Ave..  P.O.  Box  36003.  San  Francisco. 

CA  94102-3448;  (415)  436-6597;  TTY 

(415)  436-6594. 

New  Hampshire 

David  ).  Lafond,  Norris  Cotton  Fed.  Bldg., 
275  Chestnut  St..  Manchester,  NH  03101- 
2487;  (603)  666-7640;  TTY  (603)  66S- 
7518, 

New  Jersey 

Kathleen  Na\'mola,  Acting  Director,  1 
Newark  Center,  Newark,  NJ  07102;  (201) 
622-7900x3300;  TTY  (201)  645-3298. 
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New  Mexico 

Frank  Padilla.  625  Truman  St.  N.E., 

Albuquerque,  NM  87110-6472;  (505)  262- 
6463;  TTY  (505)  262-6463. 

New  York 

(Upstate)  Michael  F.  Merrill,  Lafayette  Ct.. 

465  Main  St..  Buffalo,  NY  14203-1780; 

(716)  551-5768;  TTY  '  via  1-800-877- 

8339. 
(Downstate)  Joseph  D'Agosta,  26  Federal 

Plaza,  New  York,  NY  10278-0068;  (212) 

264-0771;  TTY  (212)  264-0927. 

North  Carolina 

Charies  T.  Ferebee.  Koger  Building,  2306 
West  Meadowview  Road,  Greensboro,  NC 
27407;  (910)  547-4006;  TTY  (910)  547- 
4055. 

North  Dakota 

Guadalupe  Herrera,  First  Interstate  Tower 
North,  633  17th  St.,  Denver,  CO  80202- 
3607;  (303)  672-5414;  TTY  (303)  672- 
5248. 

Ohio 

John  E.  Riordan.  200  North  High  St., 
Columbus,  OH  43215-2499;  (614)  469- 
6743;  TTY  (614)  469-6694. 

Oklahoma 

David  H.  Long,  500  West  Main  Place,  Suite 
400,  Oklahoma  City,  OK  73102;  (405)  553- 
7569;  TTY  *  via  l-«00-877-8339. 

Oregon* 

John  G.  Bonham.  400  S.W.  Sixth  Ave.,  Suite 
700.  Portland.  OR  97204-1632  (503)  326- 
7012;  TTY  *  via  1 -800-677-6339. 

Pennsylvania 

(Western)  Bruce  Crawford,  339  Sixth  Ave., 
Pittsburgh,  PA  15222-2515;  (412)  644- 
5493;  TTY  (412)  644-5747. 


(Eastern)  Joyce  Caskins,  Wanamaker  Bldg.. 
100  Penn  Square  East,  Philadelphia,  PA 
19107;  (215)  65&-0624;  TTY  (215)  656- 
3452. 

Puerto  Rico  (and  Caribbean) 

Carmen  R.  Cabrera,  159  Carlos  Chardon  Ave., 
San  Juan,  PR  00918-1804;  (787)  766-5576; 
TTY  (787)  766-5909. 

Rhode  Island 

Robert  L.  Paquin.  Thomas  P.  O'Neill.  Jr.,  Fed. 
Bldg.,  10  Causeway  St.,  Boston,  MA 
02222-1092;  (617)  565-5342;  TTY  (617) 
565-5453. 

South  Carolina 

Loui%£.  Bradley,  Fed.  Bldg.,  1835  Assembly 

St..  Columbia,  SC  29201;  (803)  765-5564; 

TTY  (803)  253-3071. 
South  Dakota 
Guadalupe  Herrera,  First  Interstate  Tower 

North.  633  17th  St..  Denver.  CO  80202- 

3607;  (303)  672-5414;  TTY  (303)  672- 

5248. 
Tennessee      ^ 
Virginia  E.  Peck.  John  J.  Duncan  Federal 

Bldg,  Third  Floor,  710  Locust  St.  S.W.. 

Knoxville.  TN  37902-2526;  (423)  545- 

4391;  TTY  (423)  545-4559. 

Texas 

(Northern)  Katie  Worsham.  1600 
Throckmorton,  P.O.  Box  2905.  Fort  Worth, 
TX  76113-2905;  (817)  978-9016;  TTY 
(817)978-9274. 

(Southern)  John  T.  Maldonado.  Washington 
Sq..  800  Dolorosa.  San  Antonio,  TX  78207- 
4563;  (210)  472-6820;  TTY  (210)  472- 
6885. 


Utah 

Guadalupe  Herrera.  First  Interstate  Tower 
North.  633  17th  St..  Denver.  CO  80202- 
3607;  (303)  672-5414;  TTY  (303)  672- 
5248. 

Vermont 

David  ).  Lafond.  Norris  Cotton  Fed.  Bldg.. 
275  Chestnut  St.,  Manchester.  NH  03101- 
2487:  (603)  666-7640;  TTY  (603)  666- 
7518. 

Virginia 

Joseph  K.  Aversano.  3600  W.  Broad  St.. 

Richmond.  VA  23230-4920;  (804)  278- 
4503;  TTY  (804)  278-4501. 

Washington* 

John  W.  Peters.  Federal  Office  Bldg..  909 
First  Ave.,  Suite  200,  Seattle,  WA  98104- 
1000;  (206)  220-5150;  TTY  (206)  220- 
5185. 

West  Virginia 

Bruce  Crawford.  339  Sixth  Ave..  Pittsburgh. 

PA  15222-2515;  (412)  644-5493;  TTY 

(412)644-5747. 

Wisconsin 

Lana  ).  Vacha.  Henr\'  Reuss  Fed.  Plaza.  310 
\V.  Wisconsin  .\ve..  Ste.  1380.  Milwaukee, 
WI  53203-2289;  (414)  297-3113;  TTY  *  via 
1-800-877-8339. 

Wyoming 

Guadalupe  Herrera.  First  Interstate  Tower 

North.  633  17th  St.,  Denver.  CO  80202- 

3607;  (303)  672-5414;  TTY  (303)  672- 

5248. 

*The  following  areas  in  Washington  State 
are  served  by  the  Oregon  CPD  office;  Clark. 
Klickitat  and  Shamania  Counties. 
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APPENDIX  B 

Disclosure  of  Lobbying  Activmes 

Cornptete  thi»  form  to  discioM  lobbying  actMbes  pur»u«m  to  31  U  S  C  1352 
(Sm  rtvara*  aidi  tor  hwlrucbom.) 


Approved  by  OMB  0346-0046 


PubWe  lUpoiling  Bur«M  tor  th»»  oollMflon  of  information  w  aattmatad  to  avwag*  30  miiMlM  pw  mponm.  indtxing  lh«  bm«  tef  revwwvw  ratrucbom 
••arehing  anating  data  aouroaa.  gatt«arins  and  mainiaMng  tha  data  naadad,  aod  oompMIng  and  ravtwwmg  tha  oo«action  of  miormation  Sand  oon«i«anta 
ragarding  tNa  burdan  ailimata  or  any  ottiar  aapad  of  Ihia  oolaclion  of  informatton,  includir>g  auggaabona  for  raduang  th»  burdan  to  tha  Offioa  of  Manaoamanl 
and  Budgat,  Papanwork  Raductton  Protact  (03460046).  waahington,  DC  20S03  •»-»»'  *  w»i.g«nam 


1.  Typa  of  Fadaral  Acton: 

1  a    contTKt 

b    grant 

c    cooparativa  agraamant 

d    k>an 

•    loan  guarantee 

f    loan  Insuranca 

2.  Statue  of  PadaralActkm: 

I —  a  bidtefler/applicalion 

i b  initial  award 

c  post-award 

S.  RaportType: 

1 1  a  initial  Sir^g 

1 1  b  material  change 

For  Matartai  Change  CMy: 

yeer                     ouerter 

dele  of  ieet  report 

1       jPrime                        Subawardee     Tiar                  ,»known; 

t.  M  Reporting  Entity  m  No.  4  la  Suba««rdaa.  enter  Name  and  Addraaaot 
Pfbiia: 

Congraaaiottal  DistncL  (f  known: 

7.  Fedarai  Program  NameOeaolption: 
CFDA  Number  t  appbcabte 

i.  FadanI  Action  Number,  If  lowwn: 

•.  Award  AmourM.  if  known 
$ 

1«e.    NamaendAddreeaofLobtoytngRegtatFarM 

Of  individual,  leal  name.  IM  neme.  MO 


b.  tndM(hialaPertormingScrvice«rndudvigaddre«BifdMerenltnD«nNc  lOe.) 
(la*  name,  *«  name  Ml) 


11.  Information  requested  through  this  form  is  authorized  by  Sec  31 9 
Pub  L  101-121. 103Stat750,asanr«ndedbysec  lO.Pub  L  104- 
66,  Stat  700(31  USC  1352)  This  disclosure  of  lobbying  activittes 
Is  a  rratenal  represerrtation  of  fact  upon  which  reliance  was  placed 
by  the  above  wfien  this  transaction  was  made  or  entered  mto  This 
disclosure  isrequired  pursuant  to  31  use  1352  This  information 
will  be  reported  to  ttie  Congress  semannMrily  and  will  be  available 
for  public  inspection  Any  person  who  fais  to  file  the  required 
disclosure  shall  be  subject  to  a  civi  penalty  of  not  less  than  $1 0  000 
and  not  nwre  than  $100  000  tor  each  such  failure 


Signature: 


Print  Name: 


TMc: 


TdsphofM  No, 


Data: 


Aulhortxed  for  Local  Reproduction 
Stattdard  Fomv^Xl  (VW) 
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Inttructtons  for  Comptetton  of  SF-LLL.  Disclosure  of  l.obbyinfl  Activities 

This  dsctosure  form  shal  be  corr»teteO  Dy  me  reporting  enoty  /.hetner  subawardee  or  prime  Federal  recipient  at  the  initiation  or  receipt  of  a 
covered  Federal  acton  or  a  matenal  change  to  a  prevwus  m.ng  pursuant  to  trtle  31  U  S  C  sectwn  1 352  The  fHing  of  a  form  is  required  for  esch 
payment  or  agreement  to  make  pavment  to  any  ioCby:ng  entity  for  influenang  or  attempting  to  influence  an  officer  or  employee  of  any  agency, 
a  MerrOer  of  Congress  an  otTicef  or  employee  of  Congress,  or  any  emptoyee  of  a  Member  of  Congress  In  connection  wrth  a  covered  Federal 
action  Complete  all  rtems  tnat  apply  for  botn  the  mitjal  filing  and  matwW  change  report.  Refer  to  the  implementing  guKlance  published  by  the 
Office  of  Management  and  Budget  for  additional  information. 


1  Identify  the  type  of  covered  F  ederai  action  forwtiich  lobbying  activity 
ts  and/or  has  been  secured  to  influence  the  outcome  of  a  covered 
Federal  action 

2  Identify  the  status  of  the  covered  Federal  actioo. 

3  idenfify  the  appropriate  classification  of  this  report.  If  this  1$  a 
foHosvup  report  caused  by  a  matenai  change  to  the  Infomation 
previously  reported  enter  the  year  and  quarter  ir  vvftich  the  change 
occun-ed  Enter  the  date  of  the  last  previously  submitted  rapoitbylWa 
reporting  entity  'or  this  covered  Federal  action 

4  Enter  the  full  name  address,  city  state  and  zip  code  of  the  reporting 
entity  include  Congressional  District  if  Knowr  ChecK  the  appropriale 
classification  of  the  reporting  entity  that  designates  f  i  ts  or  expacts 
to  be  aprimeorsubawardreaoient  iOentrfythetier  ofthesubawanJea, 
eg  thefirstsubawardeeofthepnmeistheisttter  Sab3>ivards include 
but  are  not  limited  to  subcontracts  subgrants  and  contract  awards 
under  grants 

5  If  the  organzation  filing  the  report  m  iter-i  4  checks  'Subawardee', 
then  enter  the  full  name  address  crty  state  and  zip  code  of  the  prime 
Federal  recipient  Include  Congressional  Disthct,  if  known. 

6  Enter  ttie  name  of  the  Federal  agencv  makifig  the  awaid  or  loan 
commitment  Include  at  least  one  organizabonal  level  balow  agency 
name  rf  known  For  example  Department  of  Transportation.  United 
States  Coast  Guard. 


7.  Enter  the  Federal  program  name  or  description  for  the  covered 
Federal  action  (item  1)  If  Icnown.  enter  the  full  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  number  lor  grants,  cooperative  agree- 
ments loans,  and  loan  commitments 

8  Enter  the  nnost  appropriate  Federal  identifying  number  available  for 
the  Federal  action  identified  in  item  1  (e.g.,  Request  for  Proposal  (RFP) 
number  Invitation  for  Bid  (IFB)  number,  grant  announcement  number, 
the  contract,  grant,  or  loan  award  number,  the  application  proposal 
control  number  assigned  by  the  Federal  agency).  Indude  prefixes, 
e  g    •RFP-DE-90-001  ' 

O.Fof  a  covered  Federal  actksn  where  tt>ere  has  been  an  award  or  loan 
commitment  by  the  Federal  agency,  enter  the  Federal  amount  of  the 
award/loan  comn^ment  for  the  prime  entity  identified  in  item  4  or  5 
10.  (a)  Enter  the  fuM  nanne,  address,  city,  state  and  zip  code  of  the 
registrant  under  the  Lobbying  Disclosure  Act  of  1 995  engaged  by  the 
'eportmg  entity  identified  in  Item  4  to  influence  the  covered  Federal 
action 

(b)  Enter  the  ful  names  of  the  individuaKs)  performing  services,  and 
indude  full  address  if  different  from  10  (a).  Enter  Last  Name.  First 
Name  and  Middle  Initial  (Ml) 

1 1  The  certitying  official  shall  sign  and  date  the  form,  pnnt  his/her 
name,  title,  and  telephone  number. 


Monday 
July  7,  1997 


Part  IV 


Aultwrized  for  Local  Reproduction 
Standvd  Form-LiX  (l/M) 


(FR  Doc  97-17548  Filed  7-3-97:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5853-4] 

Policy  on  Interpreting  CERCLA 
Provisions  Addressing  Lenders  and 
Involuntary  Acquisitions  by 
Government  Entities 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Announcement  and  publication 
of  policy  on  interpreting  CERCLA 
provisions  addressing  lenders  and 
involuntary  acquisitions  by  Government 
entities. 

summary:  Set  forth  below  is  the  policy 
of  the  U.S.  Environmental  Protection 
Agency  (EPA)  for  interpreting  the 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  that  address  (1)  lenders  and 
(2)  government  entities  that  acquire 
property  involuntarily.  The  Asset 
Conservation,  Lender  Liability,  and 
Deposit  Insurance  Protection  Act  of 
1996  (the  "Asset  Conservation  Act") 
amends  the  secured  creditor  exemptions 
under  CERCLA  and  Subtitle  I  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  The  Asset  Conservation  Act 
also  validates  the  portion  of  EPA's 
"CERCLA  Lender  Liability  Rule"  that 
addresses  involuntary  acquisitions  by 
government  entities. 

This  policy  clarifies  the 
circumstances  in  which  EPA  intends  to 
apply  as  guidance  the  provisions  of  the 
CERCLA  Lender  Liability  Rule  and  its 
preamble  in  interpreting  CERCLA's 
amended  secured  creditor  exemption. 
The  document  also  reminds  its  readers 
of  the  effects  of  the  portion  of  the 
CERCLA  Lender  Liability  Rule  and  the 
sections  of  the  preamble  that  address 
involuntary  acquisitions  by  government 
entities. 

EFFECTIVE  DATE:  June  30.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Bulatao,  Office  of  Site 
Remediation  Enforcement,  U.S. 
Environmental  Protection  Agency,  401 
M  St.,  SW  (mail  code  2273-A), 
Washington.  DC  20460  (202-564-6028). 


Dated:  June  30, 1997. 
Barry  Breen, 

Director,  Office  of  Site  Remediation 
Enforcement,  U.S.  Environmental  Protection 
Agency. 

Policy  on  Interpreting  CERCLA 
Provisions  Addressing  Lenders  and 
Involuntary  Acquisitions  by 
Government  Entities 

I.  Introduction 

This  document  sets  forth  the  policy  of 
the  U.S.  Environmental  Protection 
Agency  (EPA)  for  interpreting  the 
provisions  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  that  address  (1)  lenders  and 
(2)  government  entities  that  acquire 
property  involuntarily.  The  Asset 
Conservation,  Lender  Liability,  and 
Deposit  Insurance  Protection  Act  (the 
"Asset  Conservation  Act"  or  "Act"),  110 
Stat.  3009-^62  (1996),  amends 
CERCLA's  secured  creditor  exemption. 
Using  language  very  similar  to  the 
language  of  EPA's  "CERCLA  Lender 
Liabili^  Rule"  (or  "Rule"),  the 
amendments  define  key  terms  and  list 
activities  that  a  lender  may  undertake 
without  forfeiting  the  exemption.  See 
"Final  Rule  on  Lender  Liability  Under 
CERCLA."  57  FR  18344  (April  29. 
1992).'  (The  portion  of  the  Rule 
addressing  lenders  remains  vacated  by  a 
court,  as  described  in  section  II  below.) 
In  addition  to  amending  CERCLA's 
secured  creditor  exemption,  the  Asset 
Conservation  Act  validates  the  portion 
of  the  CERCLA  Lender  Liability  Rule 
that  addresses  involuntary  acquisitions 
by  government  entities.  It  also  amends 
Section  9003(h)(9)  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
which  provides  a  seciued  creditor 
exemption  pertaining  to  underground 
storage  tanks  (USTs). 

Prepared  in  consultation  with  the  U.S. 
Department  of  Justice  (DOJ),  this  policy 
clarifies  the  circumstances  in  which 
EPA  intends  to  apply  as  guidance  the 
provisions  of  the  CERCLA  Lender 
Liability  Rule  and  its  preamble  in 
interpreting  CERCLA's  amended 
seciu^d  creditor  exemption.  This 
document  also  reminds  its  readers  of  the 
effects  of  the  portion  of  the  CERCLA 
Lender  Liability  Rule  and  the  sections  of 


<  Except  to  the  extent  that  the  CERCLA  lender 
liability  provisions  apply  to  Subtitle  I  of  the 
Resource  Conservation  and  Recovery  Act  (RCRA) 
pursuant  to  the  amended  Section  9003(h)(9)  of 
RCRA  (see  the  end  of  section  U  below),  this  policy 
does  not  address  lender  liability  under  any 
statutory  or  regulatory  authority,  rule,  r^ulation, 
policy,  or  guidance,  other  than  CERCLA. 
Specifically,  this  policy  does  not  modify  the  "UST 
Lender  Liability  Rule"  issued  by  EPA  on  September 
7.  1995  (40  CFR  280.200-280.230). 


the  preamble  that  address  involuntary 
acquisitions  by  government  entities. 

n.  Background 

As  enacted  in  1980,  Section 
101(20)(A)  of  CERCLA  exempted  from 
the  definition  of  "owner  or  operator"  "a 
person,  who,  without  participating  in 
the  management  of  a  vessel  or  facility, 
holds  indicia  of  ov^rnership  primarily  to 
protect  his  security  interest  in  the  vessel 
or  facility."  This  language  left  lenders 
and  other  secured  creditors  uncertain  as 
to  which  types  of  actions — such  as 
monitoring  vessel  or  facility  operations, 
requiring  compliance  with  applicable 
laws,  and  refinancing  or  undertaking 
other  types  of  loan  workouts — these 
parties  might  take  to  protect  their 
security  interests  without  forfeiting 
CERCLA's  secured  creditor  exemption. 
Courts  did  not  always  agree  on  when  a 
lender's  actions  were  "primarily  to 
protect  a  security  interest,"  and  what 
degree  of  "participation  in  the 
management"  of  the  property  would 
forfeit  the  lender's  eligibility  for  the 
exemption.  This  uncertainty  was 
heightened  by  dicta  in  the  Fleet  Factors 
opinion,  where  the  circuit  court 
suggested  that  a  lender  participating  in 
the  management  of  a  vessel  or  facility 
"to  a  degree  indicating  a  capacity  to 
influence  the  corporation's  treatment  of 
hazardous  waste"  could  be  considered 
liable  under  CERCLA.-  The  lack  of 
legislative  history  on  and  inconsistent 
court  treatment  of  the  CERCLA 
§  101(20)(A)  secured  creditor  exemption 
prompted  EPA  to  address  potential 
lender  liability  for  cleanup  costs  at 
CERCLA  sites  in  the  CERCLA  Lender 
Liability  Rule,  which  was  promulgated 
in  April  1992. 

Regarding  the  exemption  for 
government  entities  that  acquire 
property  involuntarily  and  the  "third- 
party"  defense  potentially  available  to 
those  entities,  neither  the  legislative 
history  of  CERCLA  §§  101(201(D)  and 
10l(35)(A)  nor  the  case  law  provided 
sufficient  explanation  of  when  a 
property  acquisition  or  transfer  is 
considered  involuntary.  Thus,  in  the 
Rule,  EPA  also  clarified  the  language  of 
these  sections  by  providing  examples  of 
involuntary  acquisitions  by  government 
entities. 

However,  in  Kelley  v.  EPA,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  vacated  the  Rule  on 
the  ground  that  EPA  lacked  authority  to 
issue  the  Rule  as  a  binding  regulation.' 


-  United  States  v.  Fleet  Factors  Corp..  901  F.2d 
1550,  1557  (11th  Cir.  1990),  cert,  denied.  111  S.  Q. 
752(1991). 

J15F.3d  1100  (D.C  Cir.  1994),  rehg  denied.  25 
F.3d  1088  (D.C.  Cir.  1994),  cert,  denied  American 
Bankers  Ass'n  v,  Kelley.  115  S.  Cl.  900  (1995). 
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Nevertheless,  the  Kelley  decision  did 
not  preclude  EPA  and  DOJ  from 
following  the  provisions  of  the  Rule  as 
enforcement  policy. 

Consequently,  in  1995,  EPA  and  DOJ 
issued  their  Policy  on  CERCLA 
Enforcement  Against  Lenders  and 
Government  Entities  that  Acquire 
Property  Involuntarily  ("1995 
Enforcement  Policy").  That  document 
explained  that  as  an  enforcement  policy, 
EPA  and  DOJ  intended  to  apply  as 
guidance  the  provisions  of  the  CERCLA 
Lender  Liability  Rule  and  the 
accompanying  preamble,  thereby 
endorsing  the  interpretations  and 
rationales  announced  in  the  Rule  and 
preamble. 

Partly  in  response  to  lenders' 
concerns  that  the  1995  Enforcement 
Policy  did  not  apply  to  contribution 
actions  brought  by  third  parties 
attempting  to  recover  their  CERCLA 
response  costs  from  lenders.  Congress 
enacted  the  Asset  Conservation  Act. 
Section  2502  of  the  Act  amends 
CERCLA's  secured  creditor  exemption. 
Using  language  very  similar  to  the 
language  of  the  CERCLA  Lender 
Liability  Rule,  the  new  CERCLA 
§  101(20)  (EHG)  elaborates  on  the 
original  exemption  by  defining  key 
terms  and  listing  activities  that  a  lender 
may  undertake  without  forfeiting  the 
exemption.  Additionally,  Section  2504 
of  the  Act  validates  the  portion  of  the 
CERCLA  Lender  Liability  Rule  that 
addresses  involuntary  acquisitions  by 
government  entities. 

The  Asset  Conservation  Act  also 
addresses  lender  liability  under  Section 
9003(h)(9)  of  RCRA.  Section  2503  of  the 
Act  amends  Section  9003(h)(9)  of  RCRA 
to  protect  holders  of  security  interests 
both  as  owners  and  operators  of  USTs. 
It  also  amends  Section  9003(h)(9)  of 
RCRA  to  provide  the  following:  the 
CERCLA  lender  provisions  apply  in 


determining  a  person's  liability  as  an 
owner  or  operator  of  an  UST;  however, 
where  those  provisions  are  inconsistent 
with  the  "UST  Lender  Liability  Rule  " 
issued  by  EPA  on  September  7,  1995  (40 
CFR  280.200-280.230),  that  rule  will 
prevail. 

As  a  result  of  the  enactment  of  the 
Asset  Conservation  Act.  EPA  and  DOJ 
have  withdrawn  their  1995  Enforcement 
Policy,  and  EPA  is  now  issuing  the 
policy  statement  below  to  provide 
guidance  on  interpreting  CERCLA's 
lender  and  involuntary  acquisition 
provisions. 

m.  PoKcy  Statement 

A.  Lenders  and  Other  Secured  Creditors 

In  light  of  the  substantial  similarities 
between  CERCLA's  amended  secured 
creditor  exemption  and  the  CERCLA 
Lender  Liability  Rule,  where  the  Rule 
and  its  preamble  provide  additional 
clarification  of  the  same  or  similar  terms 
used  in  the  secured  creditor  exemption, 
EPA  intends  to  treat  those  portions  of 
the  Rule  and  preamble  as  guidance  in 
interpreting  the  exemption.  For 
example,  when  interpreting  the  term 
"primarily  to  protect  a  seciuity 
interest,"  EPA  may  consult  the  portions 
of  the  CERCLA  Lender  Liability  Rule 
that  discuss  that  term.  As  another 
example,  when  determining  whether  a 
lender  is  seeking  to  divest  itself  of  a 
foreclosed  upon  facility  "at  the  earliest 
practicable,  commercially  reasonable 
time,  on  commercially  reasonable 
terms,"  EPA  may  consult  the  portions  of 
the  Rule  that  describe  how  a  lender  may 
establish  that  it  is  undertaking  to  divest 
itself  of  the  property  "in  a  reasonably 
expeditious  manner,  using  whatever 
commercially  reasonable  means  are 
relevant  or  appropriate"  and  that  it  is 
continuing  to  hold  that  property 
"primarily  to  protect  a  security 
interest." 


B.  Involuntary  Acquisitions  by 
Government  Entities 

As  noted  above,  Section  2504  of  the 
Asset  Conservation  Act  validated  the 
portion  of  the  CERCL.^  Lender  Liability 
Rule  that  addresses  involuntary 
acquisitions  by  government  entities.  40 
CFR  300.1105  is  therefore  legally 
applicable  to  the  interpretation  of 
CERCLA  §§  101(20)(D)  and  101(35)(A), 
the  provisions  that  address  involuntary 
acquisitions  by  government  entities. 
Similar  to  the  preamble  to  any  valid 
regulation,  the  preamble  to  the  CERCLA 
Lender  Liability  Rule  will  be  looked  to 
as  authoritative  guidance  on  the 
meaning  of  the  portion  of  the  Rule 
addressing  involuntary  acquisitions.  For 
example,  when  interpreting  the  meaning 
of  "involuntary  acquisition  or  transfer,  ' 
EPA  will  consult  the  following 
definition  contained  in  the  preamble: 

|A)ny  acquisiUon  or  transfer  in  which  the 
government's  interest  in.  and  ulUmate 
ownership  of,  a  specific  asset  exists  only 
because  the  conduct  of  a  non-governmental 
party — as  in  the  case  of  abandonment  or 
escheat — gives  rise  to  a  statutory  or  common 
law  right  to  property  on  behalf  of  the 
government. 

(57  Fed.  Reg.  18372  (1992)). 
rv.  Use  of  This  Policy 

This  document  is  intended  solely  as 
guidance  for  employees  of  the  U.S. 
Environmental  Protection  Agency.  It  is 
not  a  rule  and  does  not  create  any  legal 
obligations.  Whether  and  how  EPA 
applies  this  polic:y  in  any  given  case 
will  depend  on  the  facts  of  the  case. 

For  further  information  about  this  policy, 
please  contact  Laura  Bulatao  in  EPA's  Office 
of  Site  Remediation  Enforcement  at  (202) 
564-6028 

[FR  Doc.  97-17595  Filed  7-3-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[FRL-6852-6] 
RIN-2060-AH44 

Protection  of  Stratospheric  Ozone: 
Sale  of  Halon  Blends,  Intentional 
Release  of  Halon,  Technician  Training 
and  Disposal  of  Halon  and  Halon- 
Containing  Equipment 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  response  to  a  lawsuit  filed 
against  EPA  by  the  Sierra  Club  on 
March  31,  1995.  and  the  subsequent 
consent  decree,  of  which  notice  was 
published  in  the  Federal  Register  on 
September  17.  1996  (61  PR  48950),  EPA 
is  proposing  the  following  regulations 
pursuant  to  section  608  (a)(2)  of  the 
Clean  Air  Act  Amendments  of  1990  (the 
Act).  Through  this  action.  EPA  is 
proposing  to  ban  the  sale  of  halon 
blends;  to  prohibit  the  intentional 
release  of  halons  during  training  of 
technicians  and  during  testing,  repair, 
and  disposal  of  halon-containing 
equipment;  to  require  appropriate 
training  of  technicians  regarding 
emissions  reduction;  and  to  require 
proper  disposal  of  halon  and  of  halon- 
containing  equipment  at  the  end  of  its 
useful  life. 

DATES:  Comments  on  this  proposal  must 
be  received  by  August  6.  1997.  If  a 
hearing  is  requested,  it  will  be  held  on 
July  22.  1997,  and  the  comment  period 
will  then  be  extended  to  August  21, 
1997.  Anyone  who  wishes  to  request  a 
hearing  should  call  Mavis  Sanders  at 
202/233-9737  by  July  14, 1997. 
ADDRESSES:  Comments  on  this  proposal 
must  be  submitted  to  the  Air  Docket 
Office.  Public  Docket  No.  A-92-01 
VmC,  Waterside  Mall  (Ground  Floor). 
Environmental  Protection  Agency,  401 
M  Su^t.  SW.  Washington.  DC  20460  in 
room  M-1500.  Additional  comments 
and  materials  supporting  this 
rulemaking  are  contained  in  Public 
Docket  No.  A-92-01.  Dockets  may  be 
inspected  from  8  a.m.  until  5:30  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying  docket 
materials. 

A  public  hearing,  if  requested,  will  be 
held  in  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mavis  Sanders.  Program 
Implementation  Branch.  Stratospheric 
Protection  Division,  Office  of 
Atmospheric  Programs.  Office  of  Air 
and  Radiation  (6205-J).  401  M  Street, 


SW,  Washington,  DC  20460.  (202)  233- 
9737.  The  Stratospheric  Ozone 
Information  Hotline  at  1-800-296-1996 
can  also  be  contacted  for  further 
information. 

Persons  may  contact  the  Stratospheric 
Protection  Hotline  at  1-800-296-1996 
to  learn  if  a  hearing  will  be  held  and  to 
obtain  the  date  and  location  of  any 
hearing.  Any  hearing  will  be  strictly 
limited  to  the  subject  matter  of  this 
proposal,  the  scope  of  which  is 
discussed  below. 

SUPPLEMENTARY  INFORMATION:  The 
contents  of  this  preamble  are  listed  in 
the  following  outline: 

I.  Regulated  Entities 

II.  Background 

a.  Stratospheric  Protection 

b.  Section  608(a)  of  the  Clean  Air  Act 

c.  Sierra  Club  Suit 

d.  Halons 

ni.  Today's  Proposal 

a.  Banning  the  Sale  of  Halon  Blends 

b.  Intentional  Release,  Halon  Technician 

Training  and  Disposal  of  Halons  and 
Halon-Containing  Equipment 

1.  Intentional  Release  of  Halons  and 
Technician  Training 

2.  Exemption  From  Intentional  Release 
Requirements  for  Aircraft 

3.  Dis(>osal  of  Halons  and  Halon- 
Containing  Equipment 

IV.  Administrative  Requirements 

a.  Executive  Order  12866 

b.  Regulatory  Flexibility 

c.  Unfunded  Mandates  Act 

d.  Paperwork  Reduction  Act 

I.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  are  those  that  manufacture,  sell, 
or  distribute  halon  blends  and  persons 
who  test,  repair,  or  dispose  of  total 
flooding  systems,  hand-held  fire 
extinguishers  or  aerosol  containers  or 
who  employ  technicians  to  service  such 
equipment.  Other  entities  potentially 
impacted  by  the  prohibition  of  the 
intentional  release  of  halons  during 
technician  training  and  during  testing, 
repair,  and  disposal  of  equipment  are 
U.S.  military  institutions.  Regulated 
categories  and  entities  include: 


Category        Examples  o(  regulated  entities 


Military 


-t- 


Category 


Industry 


Examples  of  regulated  entities 


Manufacturers,  distributors,  retail- 
ers and  recyclers  of  fialon 
t}iends.  Persons  wtx)  test,  re- 
pair, or  dispose  of  halon  con- 
taining equipment  they  have 
purchased,  or  who  employ  tech- 
nicians to  perform  such  serv- 
ices. 


Military  entities  that  dispose  of 
halon  containing  equipment,  that 
employ  techniaans  wtx)  service 
halon  containing  equipment,  or 
ttiat  release  halons  during  tech- 
nician training  or  during  testing, 
repair,  or  disposal  of  equipment. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  affected  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be  affected. 
To  determine  whether  your  company  is 
regulated  by  this  action,  you  should 
carefully  examine  the  applicability 
criteria  discussed  below.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

II.  Background 

a.  Stratospheric  Protection  ' 

The  stratospheric  ozone  layer  protects 
the  Earth  from  penetration  of  harmful 
ultraviolet  (UV-B)  radiation.  National 
and  international  consensus  exists  that 
releases  of  certain  man-made 
halocarbons,  including 
chlorofluorocarbons  (CFCs).  halons, 
carbon  tetrachloride,  and  methyl 
chloroform,  contribute  to  the  depletion 
of  the  stratospheric  ozone  layer  and 
should  be  controlled.  Ozone  depletion 
harms  human  health  and  the 
environment  through  increased 
incidence  of  certain  skin  cancers  and 
cataracts,  suppression  of  the  immune 
system,  damage  to  plants  including 
crops  and  aquatic  organisms,  increased 
formation  of  ground-level  ozone  and 
increased  weathering  of  outdoor 
plastics.  Ozone-depleting  substances 
have  been  designated  as  either  class  I  or 
class  II  substances  (see  40  CFR  part  82. 
appendices  A  and  B  to  subpart  A).  Class 
I  substances  include 
chlorofluorocarbons.  halons.  carbon 
tetrachloride,  methyl  chloroform, 
methyl  bromide  and 
hydrobromofluorocarbons;  class  II 
substances  include 
hydrochlorofluorocarbons.  Halon  is 
commonly  used  in  fire  suppression. 
Halon  blends  consisting  of  halon  1211 
and  halon  1301  were  once  widely 
manufactured  for  use  in  hand-held 
portable  extinguishers  and  aerosol 
containers.  However,  since  January  1, 
1994.  in  accordance  with  the  Montreal 
Protocol  on  Substances  that  Deplete  the 
Ozone  Layer  (Montreal  Protocol),  halon 
production  in.  and  importation  into  the 
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U.S.  has  been  prohibited  (40  CFR 
82.4(b),  82.7;  58  FR  65018).  There  are 
limited  exceptions  to  this  ban  for 
production  for  export  to  coimtries 
covered  under  Article  V  of  the  Montreal 
Protocol  (§  82.9(a)(1));  production/ 
import  for  essential  uses  (§  82.4(r));  and 
production  using  destruction/ 
transformation  credits  under  §  82.9(fJ 
(for  persons  nominated  for  essential  use 
exemptions  only.) 

b.  Section  608(a)  of  the  Clean  Air  Act 

Section  608  of  the  Clean  Air  Act 
Amendments  of  1990  (the  Act)  requires 
EPA  to  establish  a  comprehensive 
program  to  limit  emissions  of  ozone- 
depleting  substances  during  their  use 
and  disposal. 

Subsection  (a)  of  section  608  requires 
EPA  to  promulgate  regulations 
"establishing  standards  and 
requirements  regarding  the  use  and 
disposal"  of  both  class  I  and  class  II 
substances.  The  regulations  are  to 
"reduce  the  use  and  emission  of  such 
substances  to  the  lowest  achievable 
level"  and  to  "maximize  the  recapttire 
and  recycling  of  such  substances." 

On  May  14, 1993.  EPA  promulgated 
regulations  under  section  608(a)  of  the 
Act.  establishing  standards  and 
requirements  for  the  use  and  disposal  of 
class  I  and  II  substances  during  the 
servicing,  repair  and  disposal  of  air- 
conditioning  and  refrigeration 
equipment  (58  FR  28660.)  Statutory 
authority  for  today's  proposal  is  found 
in  section  608(a)(2)  of  the  Act.  which 
directs  EPA  to  establish  standards  and 
requirements  regarding  use  and  disposal 
of  class  I  and  II  substances  other  than 
refrigerants.  Section  608  (a)  (2)  requires 
EPA  to  promulgate  additional 
regulations  that  establish  standards  and 
requirements  regarding  the  use  and 
disposal  of  both  class  I  and  class  II 
substances  not  covered  by  the  initial  set 
of  regulations,  i.e..  all  non-refrigerant 
uses  of  class  I  and  class  11  substances. 

The  goal  of  subsection  608(a)  is  to 
reduce  the  use  and  emission  of  ozone- 
depleting  substances  to  the  lowest 
achievable  level  and  maximize  the 
recapture  and  recycling  of  such 
substances.  Today's  proposed 
requirements  regarding  disposal  of 
halon-containing  equipment  and 
technician  training,  together  with  the 
proposed  bans  on  the  sale  of  halon 
blends  and  the  intentional  release  of 
halon  during  repair,  testing,  and 
disposal  of  equipment,  and  during 
technician  training,  are  designed  to 
meet  the  intent  of  section  608(a)  by 
reducing  potential  emissions  of  halon,  a 
significant  ozone  depleter. 


c.  Sierra  Club  Suit 

On  March  31,  1995.  the  Sierra  Club 
nied  a  complaint  against  EPA.  claiming 
that  EPA  had  not  met  the  requirements 
of  section  608(a)(2)  of  the  Act  by  taking 
regulatory  steps  to  minimize  use  and 
emissions  of  ozone-depleting  substances 
other  than  refrigerants.  This  action 
resulted  in  negotiations  between  EPA 
and  the  Sierra  Club  that  led  to  a  consent 
decree  of  which  notice  was  published 
on  September  17,  1996.  in  the  Federal 
Register  (61  FR  48950).  In  the  consent 
decree,  EPA  agreed  to  take  the  following 
actions  with  regard  to  halons:  (1)  To 
issue  a  proposed  rule  regarding  a  ban  of 
the  sale  of  all  halon  blends  and  to  take 
final  action  on  the  proposal;  (2)  to  issue 
a  proposed  rule  or  rules  regarding  the 
intentional  release  of  halons  during 
repair  and  testing  of  equipment 
containing  halons.  training  concerning 
the  use  of  such  equipment,  disposal  of 
halons.  and  removal  or  disposal  of 
equipment  containing  halons  at  the  end 
of  the  life  of  such  equipment;  and  to 
take  final  action  on  the  proposal;  and  (3) 
to  issue  either  a  proposed  rule  requiring 
the  certification  of  recycling  and 
recovery  equipment  for  halons  and 
allowing  the  removal  of  halons  only 
through  use  of  certified  equipment  or  a 
direct  final  determination  that  no  such 
rule  is  necessary  or  appropriate;  and  to 
take  final  action  if  a  proposal  is  issued 
or  if  adverse  comment  is  received  on  the 
direct  final  determination.  EPA  will 
address  the  third  of  these  commitments 
in  a  separate  action  from  today's. 

d.  Halons 

Halons  are  gaseous  or  easily 
vaporized  halocarbons  used  primarily 
for  putting  out  fires,  but  also  for 
explosion  protection.  The  two  halons 
most  widely  used  in  the  United  States 
are  Halon  1211  and  Halon  1301.  Halon 
1211  is  used  primarily  in  streaming 
applications  and  Halon  1301  is  typically 
used  in  total  flooding  applications. 
Some  limited  use  of  Halon  2402  also 
exists  in  the  United  States,  but  only  as 
an  extinguishant  in  engine  nacelles  (the 
streamlined  enclosure  surrounding  the 
engine)  on  older  aircraft  and  in  the 
guidance  system  of  Minuteman  missiles. 
Today's  proposed  action  is  not  expected 
to  affect  the  supply  of  unblended  halons 
for  these  important  uses. 

Halons  are  used  in  a  wide  range  of  fire 
protection  applications  because  they 
combine  four  characteristics.  First,  they 
are  highly  elective  against  solid,  liquid/ 
gaseous,  and  electrical  fires  (referred  to 
as  Class  A,  B,  and  C  fires,  respectively). 
Second,  they  are  clean  agents:  That  is, 
they  dissipate  rapidly,  leaving  no 
residue  and  thereby  avoiding  secondary 


damage  to  the  property  they  are 
protecting.  Thfrd.  halons  do  not  conduct 
electricity  and  can  be  used  in  areas 
containing  live  electrical  equipment 
where  they  can  penetrate  to  and  around 
physical  objects  to  extinguish  fires  in 
otherwise  inaccessible  areas.  Finally, 
halons  are  generally  safe  for  limited 
human  exposure  when  used  with  proper 
exposure  controls. 

Despite  these  advantages,  halons  are 
among  the  most  ozone-depleting 
chemicals  in  use  today.  With  0.2 
representing  the  threshold  for 
classification  as  a  class  I  substance, 
Halon  1301  has  an  estimated  ozone- 
depleting  potential  (ODP)  of  10;  Halon 
1211  has  an  estimated  ODP  of  3.  Thus, 
while  total  halon  production  (measured 
in  metric  tons)  comprised  just  2  percent 
of  the  total  production  of  class  I 
substances  in  1986,  halons  represented 
23  percent  of  the  total  estimated  ozone 
depletion  attributable  to  class  I 
substances  produced  during  that  year. 

Prior  to  the  early  1990's.  the  greatest 
releases  of  halon  into  the  atmosphere 
occurred  not  in  extinguishing  fires,  but 
during  testing  and  training,  service  and 
repair,  and  accidental  discharges.  Data 
generated  as  part  of  the  Montreal 
Protocol's  technology  assessment 
indicated  that  only  15  percent  of  annual 
Halon  1211  emissions  and  18  percent  of 
aimual  Halon  1301  emissions  occur  as 
a  result  of  use  to  extinguish  actual  fires. 
These  figures  indicated  that  significant 
gains  could  be  made  in  protecting  the 
ozone  layer  by  revising  testing  and 
training  procedures  and  by  limiting 
uimecessary  discharges  through  better 
detection  and  dispensing  systems  for 
halon  and  halon  alternatives.  The  fire 
protection  community  began  to 
conserve  halon  reserves  in  response  to 
the  impending  ban  of  the  production 
and  import  of  halons  1211.  1301  and 
2402  that  occurred  January  1.  1994. 
Through  standards,  research,  and  field 
practice  the  fire  protection  community 
eliminated  discharge  testing  with  halons 
and  minimized  use  of  halon  for  testing 
and  training.  Additionally,  fire 
equipment  distributors  began  to  service 
and  maintain  fire  suppression 
equipment  regularly  to  avoid  leaks,  false 
discbarges,  and  other  unnecessary 
emissions. 

ni.  Today's  Proposal 

Today.  EPA  is  proposing  several 
actions  relative  to  the  sale  and  emission 
of  halon  as  mandated  by  the  Sierra  Club 
consent  decree.  First,  EPA  is  proposing 
to  ban  the  sale  of  all  halon  blends, 
including  blends  of  Halon  1211,  Halon 
1301  and  Halon  2402.  Today's  proposal 
does  not  affect  the  sale  of  unblended 
halons. 
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Second,  EPA  is  proposing  to  ban  the 
intentional  release  of  halons  during 
repair,  testing,  and  disposal  of 
equipment  that  contains  halon  and 
during  technician  training.  For  safety 
reasons,  EPA  is  proposing  to  grant  an 
exemption  from  this  ban  for  halon 
release  used  as  part  of  the  test  of  fire 
extinguishing  systems  in  class  C  and 
class  D  compartments  aboard  aircraft 
when  such  a  test  is  required  by  the 
Federal  Aviation  Administration  (FAA) 
under  its  Airworthiness.  Standards. 

Third,  EPA  is  requiring  halon 
equipment  service  companies,  halon 
recyclers,  halon  equipment 
manufacturers,  and  other  organizations 
that  employ  technicians  who  service 
halon-containing  equipment  to  provide 
training  regarding  halon  emission 
reduction  during  the  servicing  of  halon 
containing  equipment. 

Finally.  EPA  is  requiring  owners  of 
equipment  containing  halon  to  dispose 
of  this  equipment  by  returning  the  halon 
containing  equipment  to  the 
manufacturer,  a  fire  equipment 
distributor  or  halon  recycler  for  halon 
recovery.  EPA  is  also  requiring  persons 
disposing  of  halon  to  send  it  to  a  halon 
recycler. 

This  proposed  action  is  consistent 
with  the  provisions  in  the  consent 
decree  agreed  to  by  EPA  and  the  Sierra 
Club,  which  obligate  EPA  to  take  certain 
actions  in  regard  to  the  requirements 
contained  in  section  608  (a)(2)  of  the 
Clean  Air  Act  Amendments  of  1990  (the 
"Act").  EPA  has  developed  the 
provisions  of  this  proposal  with  input 
from  representatives  of  the  halon 
industry,  fire  protection  community, 
environmental  groups  and  affected  trade 
associations.  Since  the  halon  industry 
has  successfully  been  making  significant 
strides  towards  reducing  halon  emission 
through  the  use  of  technician  training 
and  efficient  halon  removal  and 
disposal  practices  for  halon-containing 
equipment,  EPA  believes  that  today's 
proposal  generally  reflects  existing 
industry  standards  and  practices.  As  a 
result,  EPA  also  believes  that  today's 
proposal  will  not  significantly  impact 
members  of  the  fire  protection 
community. 

a.  Banning  the  Sale  of  Halon  Blends 

EPA  is  proposing  to  ban  the  sale  of  all 
halon  blends.  This  ban  is  expected  to 
reduce  the  use  of  such  blends  in 
accordance  with  section  608(a)(3)  of  the 
Act  by  preventing  newly  manufactured 
blends  from  being  introduced  into  the 
marketplace. 

Halon  blends  are  extremely  effective 
fire  suppression  agents  primarily  used 
in  portable  fire  extinguishers.  Althougih 
the  market  for  these  blends  is  small. 


inability  to  recycle  and  reuse  halon 
blends  economically  represents  a 
significant  environmental  risk.  Recycled 
halon  is  necessary  to  bridge  the  gap 
between  the  end  of  halon  production  in 
1994  and  the  commercial  availability  of 
replacements  and  to  provide  for  critical 
uses  for  which  satisfactory  substitutes  or 
alternative  fire  protection  measures 
cannot  be  found.  Prior  to  the  1994  ban 
on  the  production  of  halons,  the  Halon 
Alternatives  Research  Corporation 
(HARC)  helped  to  sponsor  a  study  on 
issues  related  to  halon  recycling  and  the 
establishment  of  a  national  recycling 
program.  This  program  included  the 
creation  of  a  national  halon  bank. 
Currently,  this  halon  bank  brokers 
transfers  of  halon  between  users  and 
may  eventually  arrange  for  storage 
facilities  to  accommodate  fluctuations 
in  supply  and  demand  of  halon.  Halon 
blends  can  be  recycled  adequately,  but 
only  at  significant  cost.  Therefore  halon 
blends  are  not  commonly  recycled  and 
forwarded  to  a  halon  bank  for  critical 
uses. 

Portable  halon  fire  extinguishers  are 
sold,  distributed,  installed,  and 
maintained  by  fire  equipment  dealers 
and  distributors;  accidental  release  and 
leakage  can  be  reduced  through  regular 
maintenance  by  the  distributor.  Fire 
extinguishers  that  contain  halon  blends 
can  be  returned  to  equipment  dealers  or 
recyclers  for  halon  recovery  but  not  for 
halon  recycling.  Recyclers  and 
equipment  dealers  within  the  US  do  not 
yet  have  the  technology  necessary  to 
separate  and  reclaim  halon  blends, 
although  new  technology  is  beginning  to 
become  available  on  a  very  limited  basis 
internationally.  Recyclers  have  not 
invested  in  this  new  technology  because 
the  halon  blend  market  is  so  small  that 
recycling  halon  blends  is  deemed 
unprofitable.  Furthermore,  EPA  believes 
that  there  is  only  one  U.S.  manufacturer 
currently  producing  halon  blends.  EPA 
has  contacted  this  manufacturer  to 
determine  the  impact,  if  any,  a  ban  of 
the  sale  of  all  halon  blends  may  have  on 
this  manufactiirer.  This  manufacturer 
claimed  that  halon  blends  represent  less 
than  2%  of  its  business  and  that  a  ban 
on  the  sale  of  halon  blends  would 
minimally  impact  this  organization's 
profitability.  Furthermore,  this 
manufacturer  stated  that  because  the  fire 
protection  community  has  made 
considerable  progress  in  identifying  and 
using  alternatives  or  unblended  halons 
that  use  nitrogen  as  a  propellant, 
consumer  demand  for  halon  blend 
extinguishers  and  aerosol  containers  has 
already  been  significantly  reduced. 

EPA  believes  that  a  ban  on  the  sale  of 
halon  blends  will  have  minimal  impact 
on  manufacturers,  distributors  or 


consumers.  EPA  is  seeking  comment  on 
the  impact  that  banning  the  sale  of 
halon  blends  may  have  on  consumers  or 
industry. 

b.  Intentional  Release,  Halon 
Technician  Training  and  Disposal  of 
Halons  and  Halon-Containing 
Equipment 

1.  Intentional  Release  of  Halons  and 
Technician  Training 

EPA  is  proposing  to  ban  the 
intentional  release  of  halons  (including 
halon  blends)  during  technician  training 
and  during  testing,  repair  and  disposal 
of  halon-containing  equipment,  and  to 
require  technician  training  regarding 
halon  emission  reduction.  Historically, 
the  greatest  release  of  halon  into  the 
atmosphere  used  to  occur  during  testing 
and  training,  service  and  repair,  and 
accidental  discharges.  However, 
emissions  from  Halon  1211  and  Halon 
1301  applications  have  decreased 
substantially  over  the  last  five  years  due 
to  a  change  in  industry  practices 
concerning  the  release  of  halon  as 
outlined  in  the  National  Fire  Protection 
Association  (NFPA)  Technical 
Standards  (NFPA  12-A)  and 
Underwriters  Laboratories  (UL)  1058. 
These  standards  require  proper  leak 
testing  and  prohibit  the  release  of  halon 
during  system  testing. 

In  an  effort  to  reduce  unnecessary 
emissions,  distributors  and  service 
companies  sponsor  technician  training 
programs  that  are  primarily 
administered  by  representatives  of 
equipment  manufacturers.  Additionally, 
distributors  and  service  companies 
augment  this  training  through  the  use  of 
videos  and  in-house  training  about  the 
reduction  of  emissions  through  the  use 
of  standards  and  codes.  These  standards 
and  codes  are  developed  by 
organizations  such  as  the  NFPA  and  UL, 
which  provide  minimum  requirements 
for  the  design,  selection,  installation, 
inspection,  and  maintenance  of  halon- 
containing  equipment.  This  additional 
training  may  also  include  information 
regarding  applicable  state  and  local 
codes  and  standards. 

EPA  believes  that  the  fire  protection 
community  has  responded  responsibly 
to  the  following  tangible  incentives  to 
reduce  emissions  and  provide  adequate 
training.  First,  the  value  of  halon  has 
increased  dramatically  as  it  has  become 
less  available  since  the  ban  on  halon 
production  in  1994.  Second,  in  an  effort 
to  be  responsive  to  environmental 
concerns,  the  fire  protection  community 
has  developed  self-imposed  service 
standards  and  practices  to  reduce 
emissions  and  increase  recycling. 
Because  these  incentives  directly  impact 
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industry  profitability,  EPA  believes  that 
more  stringent  requirements  for 
minimizing  halon  emissions  or  for 
technician  training  are  hot  necessary 
and  would  produce  very  little 
environmental  benefit.  Today's  proposal 
therefore  is  based  on  the  practices  the 
industry  has  already  developed  and 
implemented.  EPA  is  seeking  comments 
on  the  impact  of  banning  intentional 
release  of  halons  and  requiring 
emissions  reduction  training. 

2.  Exemption  From  Intentional  Release 
Requirements  for  Aircraft 

EPA  is  proposing  to  grant  an 
exemption  fi-om  the  intentional  release 
ban  for  halon  used  to  test  fire 
suppression  systems  in  class  C  and  class 
D  compartments  aboard  airplanes. 
This  exemption  is  based  on  FAA 
requirements  relating  to  aircraft  safety. 
Current  Federal  Aviation 
Administration  (FAA)  Airworthiness 
Standards  for  transport  category 
airplanes  include  a  number  of 
classifications  for  cargo  or  baggage 
compartments.  Class  C  cargo  or  baggage 
compartments  must  contain  approved 
built-in  fire-extinguishing  systems.  14 
CFR  25.857(c)(2).  The  compartments 
must  be  designed  so  that  hazardous 
quantities  of  extinguishing  agent  (as 
well  as  smoke  or  flames)  can  be 
excluded  from  areas  occupied  by  the 
crew  or  passengers  (14  CFR 
25.857(c)(3).)  In  addition,  ventilation 
and  drafts  must  not  interfere  with  the 
ability  of  the  fire  extinguishing  agent  to 
control  any  fire  that  starts  within  the 
compartment  (14  CFR  25.857(c)(4).) 
Flight  tests  of  the  fire-extinguishing 
systems  must  be  conducted  to  show 
compliance  with  these  requirements  (14 
CFR  25.855(h)(2),(3).}  These  systems 
typically  contain  halons  as  the  fire- 
extinguishing  agent.  Thus,  a  ban  on 
intentional  release  of  halons  would 
conflict  with  these  vital  safety 
requirements  if  no  exemption  were 
permitted. 

Class  D  compartments  are  defined  in 
part  as  aircraft  cargo  or  baggage 
compartments  not  exceeding  1,000 
cubic  feet  that  use  restriction  of 
available  oxygen,  as  opposed  to  a  fire- 
extinguishing  agent,  to  control  fires  (14 
CFR  25.857(d)).  In  light  of  recent 
tragedies  involving  fires  that  originated 
in  the  cargo  or  baggage  compartments  of 
aircraft,  EPA  believes  that  class  D 
compartments  in  addition  to  class  C 
compartments  should  be  exempted  from 
the  ban  on  intentional  release  of  halon 
during  testing  of  halon-containing 
systems.  As  alternative  fire  suppression 
systems  for  class  D  compartments  are 
considered  to  improve  aircraft  safety, 


FAA  is  considering  halon  systems  as  an 
interim  viable  option. 

EPA  believes  that  fires  aboard  aircraft 
pose  such  a  great  risk  to  human  safety 
that  an  exemption  from  the  ban  on  the 
intentional  release  of  halons  in 
accordance  with  FAA's  Airworthiness 
Standards  is  necessary  and  appropriate. 
EPA  seeks  comment  on  this  proposed 
exemption. 

3.  Disposal  of  Halons  and  Halon- 
Containing  Equipment 

Today's  proposal  requires  owners  of 
equipment  containing  halon  (including 
a  halon  blend)  to  dispose  of  the 
equipment  by  sending  the  equipment 
for  halon  recovery  to  a  fire  equipment 
distributor,  a  manufacturer,  or  a  halon 
recycler  operating  in  accordance  with 
NFPA  10  and  12  A  standards.  The 
proposal  also  requires  halon  (including 
a  halon  blend)  to  be  disposed  of  by 
sending  it  to  a  halon  recycler  for 
recycling. 

Due  to  industry  outreach  efforts, 
owners  of  halon-containing  equipment 
and  those  disposing  of  halon  are  already 
aware  of  the  importance  of  halon 
recycling  and  banking.  Industry  trade 
organizations  have  already  been 
encouraging  owners  of  halon-containing 
equipment  and  those  disposing  of  halon 
to  contact  manufacturers,  halon  fire 
equipment  distributors  or  halon 
recyclers  to  ensure  that  halon  is  safely 
removed  and  recovered  for  future  use. 
Therefore,  today's  proposed  action  is 
consistent  with  current  industry 
practices  and  would  not  create  an 
additional  burden  for  equipment 
owners.  Most  halon  systems  and 
extinguishers  in  use  today  are 
purchased,  installed,  and  serviced  by 
fire  equipment  distributors.  Because  of 
the  efficiency  of  these  established 
distribution  channels,  industry 
representatives  indicate  that  the 
simplest  way  to  assure  proper  recycling 
of  halon  is  simply  to  require  equipment 
owners  to  return  halon-containing 
equipment  to  distributors.  In  many 
cases  owners  may  receive  a  payment  for 
the  halon  contained  in  the  equipment 
because  of  the  current  market  value  of 
halon.  The  market  value  of  halon  has 
provided  an  incentive  to  industry  to 
consistently  recover  and  recycle  halons. 

EPA  is  seeking  comments  on  today's 
proposal  relative  to  the  disposal  of 
halons  and  halon-containing  equipment. 

rV.  Administrative  Requirements 

a.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  this  proposed 
regulatory  action  is  "significant"  and 


therefore  subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  'significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4  J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  by  0MB  and 
EPA  that  this  proposal  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is  therefore  not  subject  to  0MB  review 
under  the  Executive  Order. 

b.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions.  This 
proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  The  proposal  would 
not  have  a  significant  impact  in  the  area 
of  intentional  release  because  it  closely 
models  current  industrv-  standards  for 
prevention  of  intentional  release  of 
halon  during  repair,  testing,  and 
disposal  of  halon-containing  equipment, 
and  during  technician  training.  The 
proposal  also  would  not  have  a 
significant  impact  in  the  areas  of 
technician  training  and  disposal  of 
halons  and  halon-containing  equipment 
because  it  closely  models  current 
industry  standards,  including  the 
practice  of  recovering  halons  for  reuse 
or  recycling.  Because  the  use  of  halon 
blends  has  already  declined 
substantially  and  because  reuse  of 
blends  without  recycling  remains  an 
option,  there  would  not  be  a  substantial 
number  of  entities  affected  by  the 
requirement  to  dispose  of  halon  blends 
through  recycling.  Because  the  market 
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for  halon  blends  is  so  small  the  ban  on 
the  sale  of  halon  blends  would  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Businesses 
that  manufacture,  distribute,  or  sell 
halon  blends  would  be  subject  to  the 
ban:  however,  there  would  not  be  a 
significant  impact  on  these  businesses 
and  these  businesses  are  not  substantial 
in  number.  The  one  U.S.  manufacturer 
of  halon  blends  of  which  EPA  is  aware 
has  stated  that  the  ban  on  halon  blends 
would  minimally  impact  the  business' 
profitability.  Additionally,  alternatives 
to  halon  blends  are  available  for 
distribution  and  sale.  Therefore,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

c.  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  (signed 
into  law  on  March  22,  1995)  requires 
that  the  Agency  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in 
aggregate,  or  by  the  private  sector,  of 
Si 00  million  or  more  in  any  one  year. 
Section  203  requires  the  Agency  to 
establish  a  plan  for  obtaining  input  fix»m 
and  informing,  educating,  and  advising 
any  small  governments  that  may  be 
significantly  or  uniquely  affected  by  the 
rule.  Section  204  requires  the  Agency  to 
develop  a  process  to  allow  elected  state, 
local,  and  tribal  govenunent  officials  to 
provide  input  in  the  development  of  any 
proposal  containing  a  significant 
Federal  intergovernmental  mandate. 

Under  section  205  of  the  Unfunded 
Mandates  Act,  the  Agency  must  identify 
and  consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule  for  which  a 
budgetary  impact  statement  must  be 
prepared.  The  Agency  must  select  from 
those  alternatives  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule,  unless  the  Agency  explains 
why  this  alternative  is  not  selected  or 
the  selection  of  this  alternative  is 
inconsistent  with  law. 

Because  this  proposed  rule  is 
estimated  to  result  in  the  expenditure  by 
State,  local,  and  tribal  governments  or 
private  sector  of  less  than  $100  million 
in  any  one  year,  the  Agency  has  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  selection  of 
the  least  costly,  most  cost-effective,  or 
least  burdensome  alternative.  Because 
small  governments  will  not  be 
significantly  or  uniquely  affected  by  this 
proposed  rule,  the  Agency  is  not 


required  to  develop  a  plan  with  regard 
to  small  governments.  Finally,  because 
this  proposal  does  not  contain  a 
significant  intergovenunental  mandate, 
the  Agency  is  not  required  to  develop  a 
process  to  obtain  input  from  elected 
state,  local,  and  tribal  officials. 

d.  Paperwork  Reduction  Act 

This  action  requires  no  information 
collection  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
and  therefore  no  information  collection 
request  will  be  submitted  to  OMB  for 
review. 

List  of  Sub)ects  in  40  CFR  Part  82 

Environmental  protection. 
Administrative  practice  and  procediu-e. 
Air  pollution  control. 

Dated:  June  26, 1997. 
Carol  Browner, 
Administrator. 

■    40  CFR  part  82  is  proposed  to  be 
amended  as  follows: 

PART  82— PROTECTION  OF 
STRATOSPHERIC  OZONE 

1.  The  authority  citation  for  part  82 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414,  7601.  7671- 
7671q. 

2.  Part  82  is  amended  by  adding 
subpart  H  consisting  of  §§  82.250, 
82.260  and  82.270  to  read  as  follows: 

Subpart  H — Haion  Emissions  Reduction 

Sec. 

82.250    Purpose  and  scope. 

82.260     Definitions. 

82.270    Prohibitions. 

Subpart  H — Halon  Emissions 
Reduction 

§  82.250    Purpose  and  scope. 

(a)  The  purpose  of  this  subpart  is  to 
reduce  the  emissions  of  halon  in 
accordance  with  section  608  of  the 
Clean  Air  Act  by  banning  the  sale  of  all 
halon  blends;  banning  the  intentional 
release  of  halons  during  repair,  testing, 
and  disposal  of  equipment  containing 
halons  and  during  technician  training; 
requiring  organizations  that  employ 
technicians  to  provide  emissions 
reduction  training;  and  requiring  proper 
disposal  of  halons  and  equipment 
containing  halons. 

(b)  This  subpart  applies  to  any  person 
testing,  servicing,  maintaining,  repairing 
or  disposing  of  equipment  that  contains 
halons  or  using  such  equipment  during 
technician  training.  This  subpart  also 
applies  to  any  person  disposing  of 
halons;  to  manufacturers,  distributors, 
and  retailers  of  halon  blends;  and  to 
organizations  that  employ  technicians 


who  service  halon  containing 
equipment. 

§  82.260    Definitions. 

Disposal  of  halon  means  the 
discarding  of  halon  recovered  from 
halon-containing  equipment. 

Disposal  of  halon-contaming 
equipment  means  the  process  leading  to 
and  including: 

(1)  The  discharge,  deposit,  dumping 
or  placing  of  any  discarded  halon 
containing  equipment  into  or  on  any 
land  or  water; 

(2)  The  disassembly  of  any  halon- 
containing  equipment  for  discharge, 
deposit,  or  dumping  or  placing  of  its 
discarded  component  parts  into  or  on 
any  land  or  water;  or 

(3)  The  disassembly  of  any  halon 
containing  equipment  for  reuse  of  its 
component  parts. 

Manufacturer  means  any  person 
engaged  in  the  direct  manufacture  of 
halon,  halon  blends  or  halon-containing 
equipment. 

Person  means  any  individual  or  legal 
entity,  including  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  political  subdivision 
of  a  state,  Indian  tribe,  and  any  agency, 
department,  or  instrumentality  of  the 
United  States,  and  any  officer,  agent,  or 
employee  thereof. 

Technician  means  any  person  who 
performs  testing,  maintenance,  service, 
or  repair  that  could  reasonably  be 
expected  to  release  halons  from 
equipment  into  the  atmosphere. 
Technician  also  means  any  person  who 
performs  disposal  of  equipment  that 
could  reasonably  be  expected  to  release 
halons  from  the  equipment  into  the 
atmosphere.  Technician  includes  but  is 
not  limited  to  installers,  contractor 
employees,  in-house  service  personnel, 
and  in  some  cases,  owners. 

§  82.270    Prohibitions. 

(a)  Effective  30  days  following 
promulgation  no  person  may  sell  or 
distribute,  or  offer  for  sale  or 
distribution,  any  substance  that  is  a 
blend  of  two  or  more  halon  products. 

(b)  Effective  30  days  following 
promulgation,  no  person  testing, 
maintaining,  servicing,  repairing,  or 
disposing  of  halon-containing 
equipment  or  using  such  equipment  for 
technician  training  may  knowingly  vent 
or  otherwise  release  into  the 
environment  any  halons  used  in  such 
equipment.  De  minimis  releases 
associated  with  good  faith  attempts  to 
recycle  or  recover  haion  are  not  subject 
to  this  prohibition.  Release  of  halons 
during  testing  of  fire  extinguishing 
systems  for  aircraft  class  C  and  class  D 
compartments  in  accordance  with  the 


Federal  Aviation  Administrations 
Airworthiness  Standards  is  not  subject 
to  this  prohibition. 

(c)  Effective  30  days  following 
promulgation,  organizations  that 
employ  technicians  who  test,  maintain, 
service,  repair,  or  dispose  of  halon 
containing  equipment  shall  provide 
training  for  these  technicians  regarding 
halon  emission  reduction. 


(d)  Effective  30  days  following 
promulgation,  owners  of  halon 
containing  equipment  shall  dispose  of 
that  equipment  by  forwarding  it  for 
halon  recovery  to  a  manufacturer 
operating  in  accordance  with  NFPA  10 
and  NFP.A  12A  standards,  a  fire 
equipment  dealer  operating  in 
accordance  with  NFPA  10  and  NFP.^ 
12A  standards  or  a  recycler  operating  in 


accordance  with  NFPA  10  and  NFPA 
12A  standards.  Effective  30  days 
following  promulgation,  no  person  shall 
dispose  of  halon  except  by  sending  it  for 
recycling  to  a  recycler  operating  in 
accordance  with  NFPA  10  and  NFPA 
12A  standards. 
IFR  Doc.  97-17594  Filed  7-3-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-58536-3;  Docket  No  A-97-21] 

RIN  2060-AH49 

Draft  Determination  of  Adequacy  of 
Section  112  Authorities  And  Draft 
Determination  of  Need  for  Additional 
Standards 

AGENCY:  Environmental  Protection 

Agency  CEPA). 

ACTION:  Notice  of  draft  determinations. 

SUMMARY:  Today's  notice  provides,  for 
public  comment,  the  EPA's  draft 
determinations  that  the  legal  authorities 
and  mandates  provided  by  section  112 
of  the  Clean  Air  Act  (CAA)  are  adequate 
to  prevent  serious,  adverse,  public 
health  effects  and  serious  or  widespread 
environmental  effects  associated  with 
atmospheric  deposition  of  hazardous  air 
pollutants  to  the  Great  Waters.  Today's 
notice  also  provides  EPA's  draft 
determination  that,  at  this  time,  further 
emission  standards  or  control  measures 
under  section  112,  beyond  those 
otherwise  authorized  by  section  112,  are 
not  necessary  and  appropriate  to 
prevent  such  effects.  These  actions  are 
being  taken  pursuant  to  section 
112(m)(6)  of  the  CAA,  as  amended  in 
1990.  and  a  consent  decree  entered  in 
Sierra  Club  v.  Browner,  Civ.  No.  96- 
1680.  Final  determinations  are  required 
under  the  consent  decree  to  be  made  by 
March  15,  1998. 

DATES:  Written  comments  must  be 
submitted  by  August  6,  1997. 
ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments,  referencing  docket  number 
A-97-21,  to  the  Air  Docket,  U.S. 
Environmental  Protection  Agency,  401 
M  Su^et.  SW.  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  SUPPLEMENTARY 
INFORMATION  of  this  document.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  Byrne,  Office  of  Air  Quality 
Planning  and  Standards  (MD-15),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541- 
5342 

SUPPLEMENTARY  INFORMATION: 

Electronic  Availability 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  A-97-21  (including  comments 
and  data  submitted  electronically  as 


described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
do  not  include  any  information  claimed 
as  CBI,  is  available  for  inspection  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
official  record  is  located  at  the  address 
in  ADDRESSES  at  the  beginning  of  this 
document.  Electronic  comments  can  be 
sent  directly  to  EPA  at  A-and-R- 
Docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  Word  Perfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
(A-97-21).  Electronic  comments  on  this 
draft  notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

The  information  in  this  notice  is 
organized  as  follows: 

I.  Background 
n.  Introduction 

A.  Statutory  Requirements  for  Great  Waters 
Program 

B.  Scope  of  Analysis 

m.  Statutory  Analysis — Other  Provisions 
Relative  to  section  112(m)  Mandate 

A.  Definition  of  Major  Source 

B.  Definition  of  Adverse  Environmental 
Effect 

C.  Listing  of  Pollutants 

D.  Listing  of  Sources 

E.  Regulations  to  Control  Emissions  of 
Pollutants 

1.  MACT  and  GACT  Standards 

2.  Residual  Risk  Standards 

F.  Urban  Area  Source  Program 

G.  Studies  and  Reports  to  Congress 

1.  Mercury 

2.  Electric  Utilities 

H.  Solid  Waste  Incineration  Units 
IV.  Determination  of  Adequacy  and  No  Need 
for  Further  Regulations 

I.  Background 

Piu^uant  to  section  112(m)(6)  of  the 
CAA,  EPA  is  submitting  for  public 
comment  a  draft  determination  that  the 
legal  authorities  and  mandates  provided 
by  section  112  of  the  CAA  are  adequate 
to  prevent  serious,  adverse,  public 
health  effects  and  serious  or  widespread 
environmental  effects  associated  with 
atmospheric  deposition  of  hazardous  air 
pollutants  (HAP)  to  the  Great  Waters. 
The  EPA  is  also  submitting  for  public 
comment  its  draft  determination  that 
further  emissions  standards  or  control 
measujres  under  section  112(m)(6), 
beyond  those  otherwise  authorized  or 
required  by  section  112,  are  not  at  this 
time  necessary  or  appropriate  to  prevent 
such  effects.  The  bases  for  these  draft 
determinations  are  discussed  in  today's 
notice  and  are  briefly  summarized 
below. 


Section  112(m)(6)  of  the  CAA  requires 
that  EPA  determine  whether  adequate 
authority  exists  within  the  provisions  of 
section  112,  other  than  subsection 
(m)(6)  to  prevent  serious,  adverse, 
effects  to  public  health  and  serious  or 
widespread  environmental  effects 
associated  with  atmospheric  deposition 
of  HAP  to  the  Great  Waters.  In 
conducting  this  assessment,  EPA 
reviewed  the  authorities  granted  by 
section  112,  as  they  may  function  to 
reduce  adverse  effects  caused  by 
deposition  of  HAP  to  the  Great  Waters. 
It  should  be  emphasized  that  this 
determination  pertains  to  the  authority 
within  the  CAA  to  take  actions  as 
appropriate  to  address  the  enumerated 
effects;  it  does  not  pertain  to  the  efficacy 
of  prior  or  future  actions.  In  addition, 
the  scope  of  this  determination  is 
focused  on  the  authority  within  section 
112  to  address  those  pollutants  and 
sources  that  can  be  regulated  under  that 
section's  authority.  As  such,  pollutants 
that  are  not  listed  as  HAP,  pursuant  to 
section  112(b),  and  source  categories 
that  could  not  be  listed  pursuant  to 
section  112(b)  are  not  included  within 
the  scope  of  this  determination.  While 
not  part  of  this  determination,  it  may  be 
useful  to  note  that  some  unlisted 
pollutants  that  are  pollutants  of  concern 
to  the  Great  Waters  are  regulated  by 
other  sections  of  the  CAA  (such  as 
nitrogen  oxides  which  are  regulated 
pursuant  to  sections  108,  109,  202,  and 
section  407).  Similarly,  source 
categories  that  are  outside  the  scope  of 
section  112  can  be  regulated  under  other 
provisions  of  the  CAA  (such  as  mobile 
sources  regulated  pursuant  to  section 
202).  Emissions  of  the  Great  Waters' 
pollutants  of  concern  that  are  addressed 
by  other  statutes  (e.g.,  wastewater 
discharges  addressed  by  the  Clean 
Water  Act)  are  also  not  within  the  scope 
of  this  adequacy  determination. 

Section  112  establishes  a  statutory 
scheme  by  which  EPA  is  to  identify 
HAP  which  may  cause  or  contribute  to 
adverse  effects  to  public  health  or  the 
environment,  develop  performance 
standards  for  the  control  of  emissions 
from  stationary  sources  of  such  HAP  (in 
addition  to  the  HAP  listed  by  Congress 
in  the  CAA),  and  adjust  these  control 
requirements  as  needed  to  address  any 
remaining  unacceptable  risk  that  may  be 
present  after  sources  have  complied 
with  the  emission  standards.  The  types 
of  adverse  environmental  effects  to  be 
prevented  are  defined  in  the  CAA  and 
are  broad  in  scope.  An  adverse 
environmental  effect  is  defined  by 
section  112(a)(7)  as  "any  significant  and 
widespread  adverse  effect,  which  may 
reasonably  be  anticipated,  to  wildlife. 


aquatic  life,  or  other  natural  resources, 

including  adverse  impacts  on 

populations  of  endangered  or  threatened 

species  or  significant  degradation  of 

environmental  quality  over  broad 

areas.  " 
Authorities  provided  by  other 

provisions  of  section  112  that  may  be 

particularly  relevant  to  the  Great 

Waters'  pollutants  and  sources  are 

briefly  summarized  below.  Section  112 

authorizes  EPA  to: 

— Identify  and  list  any  air  pollutant  that 
may  cause  adverse  effects  due  to 
atmospheric  deposition  (section 
112(b)). 

— Identify  and  list  any  stationary  source 
category  that  emits  pollutants  with 
the  potential  to  cause  adverse  effects 
(section  112(c)). 

— ^Establish  a  lesser  quantity  (e.g.,  below 
10  tons  per  year  for  a  single  pollutant) 
emission  rate  based  on  several  factors, 
including  persistence  and  potential  to 
bioaccumulate.  Such  emission  rate, 
once  established,  would  replace  the 
10  ton  per  year  rate,  per  pollutant, 
that  is  otherwise  used  to  define  a 
major  source  (section  112(a)(1)). 

— Establish  test  methods  and  analytic 
procedures  for  monitoring  and 
measuring  emissions,  ambient 
concentrations,  deposition,  and 
bioaccumulation  of  HAP  (section 
112(b)(5)). 

— List  sources  of  7  specific  HAP  to 
assure  at  least  90  percent  of  emissions 
of  each  pollutant  are  subject  to 
national  emission  standards  (section 
112(c)(6)).  These  pollutants  are  of 
particular  concern  for  the  Great 
Waters. 

— Promulgate  performance  standards 
(section  112(d))  for  major  sources  and 
listed  area  sources.  These  standards 
are  to  reflect  the  maximum  degree  of 
emission  reduction  that  is  achievable, 
taking  into  consideration  the  cost  of 
achieving  such  reduction,  non-air 
quality  health  and  environmental 
impacts,  and  energy  requirements.  In 
addition,  these  standards  are  to  apply 
pollution  prevention  measures, 
processes,  methods,  systems  or 
techniques  which  reduce  the  volume 
of  or  eliminate  emissions  through 
process  changes,  substitution  of 
materials,  enclosure  of  systems  or 
processes,  and  other  measures. 

— Require  additional  controls,  as 

necessary  to  provide  an  ample  margin 
of  safety  to  protect  public  health  or  to 
prevent  an  adverse  environmental 
effect.  Authority  to  take  action,  as 
needed,  to  help  prevent  the  effects 
identified  under  section  112(m)(6)  is 
provided  by  the  "residual  risk" 
provision  (section  112(f)). 


— Complete  and  transmit  to  Congress 
two  studies  that  are  especially 
relevant  to  the  Great  Waters  program. 
The  first  is  a  study  of  mercury 
emissions  from  electric  utilities, 
municipal  waste  combustors,  and 
other  sources,  including  smaller  (i.e., 
area)  sources.  When  the  study 
becomes  final,  the  results  will  be 
helpful  in  prioritizing  mercury 
reduction  strategies.  The  second  study 
addresses  the  hazards  to  public  health 
expected  to  occur  as  a  result  of  HAP 
emissions  from  electric  utilities. 
Section  112(n)(l)(A)  further  requires 
that  EPA  determine,  based  on  the 
results  its  study,  whether  regulations 
to  reduce  utility  emissions  are 
warranted.  This  regulatory 
determination  has  not  yet  been  made 
(section  112(n)(l)). 

Based  on  its  analysis  of  these  section 
112  provisions,  and  on  current 
knowledge  of  emission  sources, 
atmospheric  transport  and  deposition, 
and  bioaccumulation,  EPA  believes  that 
section  112  authority  is  adequate  to 
prevent  serious  adverse  effects  to  public 
health  and  serious  or  widespread 
environmental  effects  associated  with 
the  deposition  of  HAP  to  Great  Waters. 
If  the  other  authorities  of  section  112  are 
found  inadequate,  section  112(m)(6)  of 
the  CAA  provides  additional  authority 
to  EPA  to  adopt  further  emission 
standards  or  other  control  measures  not 
otherwise  mandated  or  authorized  by 
section  112,  if  necessary  and 
appropriate,  to  fully  comply  with  the 
protective  mandate  of  the  Great  Waters 
provisions.  Since  EPA  believes  that  the 
authorities  in  section  112  are  adequate 
to  prevent  the  enumerated  effects,  EPA 
believes  that  it  would  not  be 
appropriate,  at  this  Ume,  to  promulgate 
further  emission  standards  or  other 
control  measures  under  section 
112(m)(6)  to  prevent  such  effects 
beyond  those  already  authorized  or 
required  by  section  112.  In  making  these 
draft  determinations,  EPA  is  not 
determining  that  air  deposition  of  HAP 
does  not  currently  cause  or  contribute  to 
adverse  effects  to  the  public  health  or 
the  environment. 

n.  Introduction 

There  are  three  import£mt 
prerequisites  to  EPA's  ability  to  identify 
the  need  for,  and  to  develop, 
appropriate  actions  to  address  adverse 
health  and  environmental  effects 
associated  with  atmospheric  deposition 
of  HAP.  First,  EPA  must  have  adequate 
data  and  methods  (e.g.,  air  emissions 
inventories,  ambient  and  deposition 
sampling  and  analysis  techniques,  and 
atmospheric  fate  and  transport  models) 


with  which  to  collect  and  analyze 
relevant  information.  Additionally, 
there  must  be  scientific  support  for  the 
establishment  of  appropriate  health 
thresholds,  dose-response  relationships 
and  effects  mechanisms. 

This  information  must  be  sufficient  to 
support  scientific  and  policy  judgments 
about  those  effects  that  should  be 
considered  "serious  adverse,"  in  the 
case  of  human  health,  and  "serious  or 
widespread."  in  the  case  of 
environmental  effects.  Finally,  the 
Agency  must  have  adequate  legal 
authority  to  adopt  regulations  which 
can  effectively  reduce  the  emissions  of 
the  pollutants  of  concern  in  order  to 
prevent  such  effects. 

Much  of  the  effort  to  evaluate  the 
extent  to  which  the  first  two 
prerequisites  (technical  and  science) 
have  been  met  is  summarized  in  the  first 
and  second  Reports  to  Congress,  and 
EPA  expects  to  continue  significant 
efforts  to  develop  and  improve  our 
understanding  of  the  scientific  and 
technical  issues.  Today's  notice 
discusses  the  third  prerequisite  to 
effective  actions,  that  is,  the  adequacy  of 
legal  authorities  provided  by  section 
112  to  prevent  the  effects  specified  in 
section  112(m)(6),  and  announces  EPA's 
draft  adequacy  determination  under  that 
subsection.  In  addition,  today's  notice 
aimounces  EPA's  draft  determination 
regarding  whether  additional  emissions 
standards  or  control  measures  under 
section  112,  beyond  those  otherwise 
authorized  or  required  by  section  112, 
are  at  this  time  necessary  and 
appropriate  to  prevent  such  effects. 

A.  Statutory  Requirements  for  Great 
Waters  Program 

Section  112(m)  of  the  CAA,  as 
amended  in  1990,  42  U.S.C.  7401  et  seq. 
establishes  the  Great  Waters  program 
under  which  EPA  has  ongoing 
responsibilities  to  identify  and  assess 
the  extent  of  atmospheric  deposition  of 
HAP  to  the  Great  Lakes,  Chesapeake 
Bay,  Lake  Champlain,  and  coastal 
waters  (Great  Waters,  (42  U.S.C. 
7412(m)).  As  part  of  this  program,  EPA 
is  to  monitor  for  atmospheric  deposition 
of  HAP  in  the  Great  Waters,  investigate 
the  sources  of  HAP  deposition,  research 
the  relative  contribution  of  atmospheric 
pollutants  to  total  loadings  in  the  Great 
Waters,  evaluate  adverse  effects  to 
public  health  or  the  environment  caused 
by  HAP  deposition,  assess  the 
contribution  of  HAP  deposition  to 
violations  of  water  quality  or  drinking 
water  standards,  and  sample  for  HAP  in 
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biota,  fish,  and  wildlife  of  the  Great 
Waters.  (42  U.S.C.  7412(m)(l)  (AHE)).' 

In  addition,  EPA  is  to  provide 
periodic  Reports  to  Congress  describing 
the  results  of  any  monitoring,  studies, 
and  investigations  conducted  under  the 
Great  Waters  program,  addressing  the 
same  issues  £is  mentioned  above,  and 
describing  any  revisions  to  the 
requirements,  standards  and  limitations 
under  the  CAA  or  other  Federal  laws 
that  are  necessary  to  protect  the  public 
health  and  environment  from 
atmospheric  deposition  (42  U.S.C. 
7412(m)(5)).^  The  Agency's 


I  42  U.S.C.  7412(m)(l)  provides: 
The  Administrator,  in  cooperation  with  the 
Under  Secretary  of  Commerce  for  Oceans  and 
Atmosphere,  shall  conduct  a  program  to  identify 
and  assess  the  extent  of  atmospheric  deposition  of 
hazardous  air  pollutants  (and  in  the  discretion  of 
the  Administrator,  other  air  pollutants)  to  the  Great 
Lakes,  the  Chesapeake  Bay,  Lake  Champlain  and 
coa.stal  waters.  As  part  of  such  program,  the 
Administrator  shall — 

(A)  monitor  the  Great  Lakes,  the  Chesapeake  Bay. 
Lake  Champlain  and  coastal  waters,  including 
monitoring  of  the  Great  Lakes  through  the 
monitoring  network  established  pursuant  to 
paragraph  (2)  of  this  subsection  and  designing  and 
deploying  an  atmospheric  monitoring  network  for 
coastal  waters  pursuant  to  paragraph  (4); 

(B)  investigate  the  sources  and  deposition  rates  of 
atmospheric  deposition  of  air  pollutants  (and  their 
atmospheric  transformation  precursors); 

(C)  conduct  research  to  develop  and  improve 
monitoring  methods  and  to  determine  the  relative 
contribution  of  atmospheric  pollutants  to  total 
pollution  loadings  to  the  Great  Lakes,  the 
Chesapeake  Bay.  L.ake  Champlain.  and  coastal 
waters: 

(D)  evaluate  any  adverse  effects  to  public  health 
or  the  environment  caused  by  such  deposition 
(including  effects  resulting  from  indirect  exposure 
pathways)  and  assess  the  contribution  of  such 
deposition  to  violations  of  water  quality  standards 
established  pursuant  to  the  Federal  Water  Pollution 
Control  Act  |33  U.S.C.A.  1251  et  seq.]  and  drinking 
water  standards  established  pursuant  to  the  Safe 
Drinking  Water  Act  |42  U.S.C.A.  300f  et  seq.];  and 

(E)  sample  for  such  pollutants  in  biota,  fish,  and 
wildlife  of  the  Great  Lakes,  the  Chesapeake  Bay. 
Lake  Champlain  and  coastal  waters  and 
characterize  the  sources  of  such  pollutants. 

M2  U.S.C.  7412(m)(5)  provides: 
Within  3  years  of  November  15.  1990.  and 
biennially  thereafter,  the  Administrator,  in 
cooperation  with  the  Under  Secretary  of  Commerce 
for  Oceans  and  Atmosphere,  shall  submit  to  the 
Congress  a  report  on  the  results  of  any  monitoring, 
studies,  and  investigations  conducted  pursuant  to 
this  subsection.  Such  report  shall  include,  at  a 
minimum,  an  assessment  of — 

(A)  the  contribution  of  atmospheric  deposition  to 
pollution  loadings  in  the  Great  Lakes,  the 
Chesapeake  Bay.  Lake  Champlain  and  coastal 
%valers: 

(B)  the  environmental  and  public  health  effects  of 
any  pollution  which  is  attributable  to  atmospheric 
deposition  to  the  Great  Lakes,  the  Chesapeake  Bay. 
Lake  Champlain  and  coastal  waters; 

(C)  the  source  or  sources  of  any  pollution  to  the 
Great  lakes,  the  Chesapeake  Bay,  l^ke  Champlain 
and  costal  waters  which  is  attributable  to 
atmospheric  deposition; 

(D|  whether  pollution  loadings  in  the  Great  lakes, 
the  Chesapeake  Bay,  Lake  Champlain  or  coastal 
waters  cause  or  contribute  to  exceedances  of 
drinking  water  standards  pursuant  to  the  Safe 


implementation  of  the  Great  Waters 
program  to  date  is  discussed  in  the  first 
two  Reports  to  Congress  issued  under 
section  112(m)(5):  "Deposition  of  Air 
Pollutants  to  the  Great  Waters:  First 
Report  to  Congress",  EPA-453/R-93- 
055  (May  1994);  and  "Deposition  of  Air 
Pollutants  to  the  Great  Waters:  Second 
Report  to  Congress",  EPA-453/R-97- 
011  (June  1997).  Copies  of  these  reports 
can  be  obtained,  as  supplies  permit, 
from  the  Library  Services  Offices  (MD- 
35),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  North 
Carolina  27711,  or,  for  a  nominal  fee, 
from  the  National  Technical  Information 
Service,  5285  Pott  Royal  Road, 
Springfield,  Virginia  22161,  phone:  1- 
800-553-NTIS  or  703-487^650. 

Finally,  section  112(m)(6)  requires 
that  the  Administrator  determine 
whether  the  other  provisions  of  section 
112  are  adequate  to  prevent  serious, 
adverse  effects  to  public  health  and 
serious  or  widespread  environmental 
effects,  including  such  effects  resulting 
from  indirect  exposure  pathways, 
associated  with  atmospheric  deposition 
to  the  Great  Waters  of  HAP  (and  their 
atmospheric  transformation  products, 
(42  U.S.C.  7412(m)(6)).3  In  making  this 
determination,  EPA  is  to  take  into 
consideration  the  tendency  of  HAP  to 
bioaccumulate.  If  EPA  determines  that 
the  other  provisions  of  section  112  are 
not  adequate,  section  112(m)(6) 
provides  that  EPA  must  then 
promulgate,  in  accordance  with  section 
112,  such  further  emission  standards  or 


Drinking  Water  Act  |42  U.S.C.A.  300f  el  seq]  or 
water  quality  standards  pursuant  to  the  Federal 
Water  Pollution  Control  Act  (33  U.S.C.  1251  et  seq.] 
or,  with  respect  to  the  Great  lakes,  exceedances  of 
the  specific  objectives  of  the  Great  Lakes  Water 
Quality  Agreement;  and 

(E)  a  description  of  any  revisions  of  the 
requirements,  standards,  and  limitations  pursuant 
to  this  chapter  and  other  applicable  Federal  laws  as 
necessary  to  assure  protection  of  human  health  and 
the  environment. 

'42  U.S.C.  7412(m)(6)  provides: 
As  part  of  the  report  to  Congress,  the 
Administrator  shall  determine  whether  the  other 
provisions  of  this  section  are  adequate  to  prevent 
serious  adverse  effects  to  public  health  and  serious 
or  widespread  environmental  effects,  including 
such  effects  resulting  from  indirect  exposure 
pathways,  associated  with  atmospheric  deposition 
to  the  Great  Lakes,  the  Chesapeake  Bay,  Lake 
Champlain  and  coastal  waters  of  hazardous  air 
pollutants  (and  their  transformation  products).  The 
Administrator  shall  take  into  consideration  the 
tendency  of  such  pollutants  to  bioaccumulate. 
Within  5  years  after  November  15,  1990.  the 
Administrator  shall,  based  on  such  report  and 
determination,  promulgate,  in  accordance  with  this 
section,  such  further  emission  standards  or  control 
measures  as  may  be  necessary  and  appropriate  to 
prevent  such  effects,  including  effects  due  to 
bioaccumulation  and  indirect  exposure  pathways. 
Any  requirements  promulgated  pursuant  (o  this 
paragraph  with  respect  to  coastal  waters  shall  only 
apply  to  the  coastal  waters  of  the  States  which  are 
subject  to  section  7627(8)  of  this  title. 


control  measures  as  may  be  necessary 
and  appropriate  to  prevent  such  effects, 
including  effects  due  to 
bioaccumulation  and  indirect  exposure 
pathways.  Id.  As  an  initial  matter,  EPA 
interprets  this  latter  mandate  to  be  a 
requirement  to  determine,  in  the  first 
instance,  whether  additional  controls 
are  necessary  and  appropriate,  rather 
than  as  an  absolute  requirement  to 
promulgate  some  additional  controls. 
(See,  e.g..  Environmental  Defense  Fund 
V.  Thomas,  870  F.2d  892,  898-900  (2nd 
Cir.  1989)  (While  district  court  did  not 
have  jurisdiction  to  compel  the 
Administrator  to  revise  the  national 
ambient  air  quality  standards  (NAAQS), 
it  did  have  jurisdiction  to  compel  EPA 
to  take  some  formal  action  either 
revising  the  NAAQS  or  declining  to 
revise  them)). 

B.  Scope  of  Analysis 

In  reviewing  the  language  of  section 
112(m)(6),  it  is  significant  to  note  the 
CAA's  specific  reference  to  the  "other 
provisions"  of  section  112  in  describing 
EPA's  duty  to  assess  its  ability  to 
prevent  the  specified  effects.  This 
reference  to  the  statutory  authorities  is 
in  contrast  to  a  consideration  of 
particular  regulatory  actions  that  might 
be  taken  or  have  already  been  taken 
imder  those  provisions,  or  of  their 
individual  effectiveness.  The  EPA  views 
this  language  as  calling  for  an  analysis 
of  the  adequacy  of  the  regulatory 
authorities  and  mandates  provided  by 
section  112.  rather  than  of  specific 
actions  which  might  be  taken  pursuant 
to  this  section.  In  other  words,  EPA 
must  determine  whether  the  authorities 
provided  by  these  provisions  can 
adequately  prevent  the  enumerated 
health  and  environmental  effects.  In  the 
event  that  EPA  determines  that  they 
cannot,  the  CAA  further  provides 
limited  authority  to  adopt  additional 
rules  not  specifically  mandated  of 
authorized  by  the  other  provisions  of 
section  112  as  needed  to  fully  comply 
with  section  112(m)(6)'s  protective 
mandate.  This  authority  is  limited  by  its 
terms  to  developing  rules  "in 
accordance  with"  section  112;  EPA  may 
not  act.  pursuant  to  section  112(m)(6), 
inconsistently  with  the  requirements  of, 
or  outside  the  scope  of,  section  112. 
This  means  that  any  additional 
regulations  promulgated  pursuant  to 
section  112(m)(6)  could  apply  only  to 
stationary  sources  of  HAP. 

As  noted  above,  EPA  does  not 
interpret  this  language  as  calling  for  an 
analysis  of  the  adequacy  of  specific 
rules  or  actions  which  have  been,  or 
will  be.  taken  pursuant  to  the  provisions 
of  section  112.  That  is,  based  on  the 
statutory  language  itself,  for  the 
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purposes  of  conducting  the  required 
analysis,  EPA  must  presume  that  the 
provisions  will  be  implemented  in  ways 
which  fully  comply  with  the  substantive 
requirements  of  the  appropriate 
subsections  of  section  112  and  not 
speculate  about  what  actual  degree  of 
emissions  control  results  from  a  specific 
rule  adopted  in  accordance  with  section 
112.  The  EPA's  interpretation  of  the 
scope  of  this  analysis  is  supported  by 
the  dates  by  which  Congress  anticipated 
that  this  determination  and  any  further 
regulations  would  be  adopted, 
compared  to  the  deadlines  imposed 
under  the  Act  for  full  implementation  of 
section  112.  Section  112(m)(6)  provides 
that  EPA  was  to  make  the  determination 
in  the  Report  to  Congress  required  by 
section  112(m)(5).  The  first  Repdrt  to 
Congress  was  due  on  November  15, 
1993.  The  EPA  was  then  required  to 
promulgate  additional  regulations,  if 
any,  based  on  the  report  and 
determination  by  November  15,  1995. 
However,  many  of  the  deadlines  for 
other  actions  under  section  112  do  not 
fall  until  much  later.  By  requiring  that 
EPA  complete  the  process  of  making 
this  determination  and  adopting  further 
standards  or  control  measures  within  5 
years  after  November  15,  1990,  EPA 
presumes  Congress  knew  that  a  large 
number  of  mandated  emission 
standards,  programs,  and  regulations 
under  section  112  would  either  not  yet 
be  commenced,  or  would  still  be  in  the 
early  stages  of  development.  Moreover, 
even  those  section  112  controls  that  had 
already  been  promulgated  would  not  yet 
have  demonstrated  either  success  or 
failure  at  preventing  adverse  effects  to 
the  public  health  and  environment. 
Consequently,  Congress  could  not  have 
expected  that  EPA,  at  the  time  this 
determination  was  due,  would  have 
sufficient  information  with  which  to 
judge  the  actual  scientific  or  technical 
adequacy  of  those  recently  adopted  or 
future  actions  or  regulations  to  achieve 
specific  degrees  of  protection.  Indeed, 
section  112(c)(6),  which  requires  that 
EPA  identify  the  sources  of  seven 
specific  pollutants  which  are  of  primary 
concern  for  the  Great  Waters,  requires 
only  an  identification  and  listing  of 
sources  of  those  pollutants  as  of 
November  15,  1995,  the  same  date  by 
which  EPA  must  determine  whether 
additional  regulations  are  necessary  and 
appropriate.  Standards  to  subject  these 
sources  to  regulations  are  not  required 
under  section  112(c)(6)  to  be  established 
until  5  years  thereafter. 

While  on  the  surface  there  might 
appear  to  be  some  conflict  between  the 
section  112(c)(6)  and  112(m)(6) 
deadlines  for  regulatory  action,  EPA 


believes  this  tension  is  reconciled  by  the 
Agency's  interpretation  of  its  section 
112(m)(6)  duty  to  be  to  determine 
adequacy  based  solely  on  an  a  priori 
statutory  analysis;  if  after  review  of  the 
section  112  authorities,  EPA  concludes 
that  they  are  inadequate  to  prevent  the 
enumerated  public  health  or 
environmental  effects,  EPA  is  required 
to  establish  further  regulations  based 
partly  on  the  conclusion  that  those  other 
authorities,  when  eventually 
implemented,  cannot  possibly  prevent 
those  effects.  In  other  words,  EPA  is 
required  under  s^tion  112(m)(6)  to  plug 
any  gaps  it  identifies  early.  But,  if  the 
Agency  concludes  that  section  112  is 
adequate,  the  section  112(m)(6)  "duty" 
to  establish  further  regulations  is  not 
triggered,  and  the  "conflict"  with  other 
provisions'  deadlines  for  regulatory 
actions  becomes  moot. 

One  question  that  EPA  must  resolve 
in  making  its  determination  under 
section  112(m)(6)  concerns  the  sources 
of  pollutants  which  are  transported 
through  the  atmosphere  and  the  extent 
to  which  EPA's  determination  must 
encompass  all  such  sources.  This  issue 
is  potentially  significant  because 
available  information  indicates  that,  in 
addition  to  domestic  stationary  sources 
of  HAP  emissions  which  may  be 
subjected  to  regulation  under  section 
112,  atmospheric  deposition  of  some 
HAP  partially  results  from  mobile 
source  emissions,  as  well  as  transport  of 
emissions  from  foreign  sources.  Also, 
some  HAP,  which  were  historically 
introduced  to  the  environment  by 
human  activities,  are  continually  being 
recycled  in  the  environment.  That  is, 
pollutants  such  as  PCBs,  certain 
pesticides,  and,  to  some  extent, 
mercury,  can  revolatilize  from  soils  and 
waterbodies  into  the  air.  where  they  can 
be  transported  downwind  to  new 
locations  and  redeposited.  revolatilizing 
again  back  into  the  air  from  these  new 
locations  and  transporting  further 
downwind. 

Nothing  in  the  language  of  section 
112(m)(6)  suggests  that  the  Agency  must 
consider  these  other  sources  in 
determining  whether  the  provisions  of 
section  112  are  adequate  to  prevent  the 
adverse  health  or  environmental  effects. 
That  is,  the  statutory  language  does  not 
extend  the  scope  of  EPA's  analysis  to 
encompass  impacts  from  HAP  emissions 
from  sources  that  could  not  conceivably 
be  subjected  to  section  112  regulation. 
Section  112(m)(6)  goes  on  to  provide 
that  if  EPA  has  determined  the  other 
provisions  of  section  112  are 
inadequate,  EPA  must  promulgate 
additional  necessary  and  appropriate 
emission  standards  or  other  control 
measures  "in  accordance  with  this 


section,"  i.e.,  in  accordance  with  section 
112  (42  U.S.C.  7412(m)(6)).  Section  112 
does  not  confer  authority  on  the  Agency 
to  regulate  mobile  sources,  nondomestic 
sources  of  HAP  emission,  or 
contaminated  sediments.  Instead, 
section  112,  and  the  potential  remedy  to 
address  an  "inadequacy"  determination 
under  section  112(m)(6),  is  restricted  in 
application  to  stationary  sources  of  HAP 
within  the  possible  regulatory  reach  of 
section  112.  Moreover.  EPA  believes 
that  Congress,  in  enacting  the  section 
112{m)(6)  duty  to  evaluate  the  adequacy 
of  section  112,  clearly  understood  that 
section  112,  and  the  section  112  remedy 
contained  in  section  112(m)(6),  could 
only  extend  to  stationary  sources 
already  within  the  scope  of  the  section. 
This  is  because  it  would  have  been 
unnecessary  to  ask  whether  section  112 
is  adequate  to  control  sources  that  are 
clearly  beyond  its  scope,  such  as  mobile 
sources.  For  these  reasons,  it  is  EPA's 
view  that  the  scope  of  the  section 
112(m){6)  determination  should  be 
limited  to  consideration  of  the  adequacy 
of  section  112  provisions  to  prevent  the 
enumerated  adverse  effects  associated 
with  HAP  emissions  from  sources 
which  are  within  the  scope  of  EPA's 
authority  to  regulate  under  section  112. 
It  is  important  to  note  that  it  does  not 
follow  from  this  interpretation  that  in 
order  to  determine  that  there  are,  or  to 
address,  adverse  effects  to  public  health 
or  serious  or  widespread  effects  to  the 
environment  under  section  112.  EPA 
must  consider  only  the  contributions 
from  domestic  stationary  sources  subject 
to  regulation  under  section  112. 

m.  Statutory  Analysis — Other 
Provisions  Relative  to  Section  112(m) 
Mandate 

Among  other  things,  section  112 
establishes  a  statutory  scheme  through 
which  EPA  is  to  identify  HAP  which 
present  or  may  present  a  threat  of 
adverse  human  health  effects  or  adverse 
environmental  effects,  develop 
standards  for  the  control  of  emissions 
from  major  stationary  and  area  sources 
of  such  HAP  (and  the  HAP  listed  by 
Congress  in  the  CAA),  and  adjust  these 
emission  control  requirements  to 
address  any  remaining  unacceptable 
risk  which  may  be  pftfesent  once  sources 
have  complied  with  the  emission 
standards.  The  following  sections 
discuss  these  provisions  in  further 
detail,  describing  the  extent  to  which 
they  authorize  or  enable  actions  to 
prevent  serious  adverse  public  health 
effects  and  serious  or  widespread 
environmental  effects  associated  with 
atmospheric  HAP  deposition  to  the 
Great  Waters,  as  described  in  section 
112(m){6). 
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A.  Definition  of  Major  Source 

Section  112(a)  sets  forth  several 
definitions  that  partly  define  the  scope 
of  EPA's  regulatory  authority  under 
section  112.  The  definition  of  "major 
source"  at  section  112(a)(1),  for 
example,  functions  in  part  to  establish 
which  types  of  stationary  sources  must 
be  subjected  to  the  most  stringent 
controls.  In  addition,  however,  it 
provides  authority  to  include  more 
sources  within  the  definition,  and  thus 
allows  EPA  to  subject  additional  sources 
to  more  stringent  controls  than  is 
otherwise  required  under  section  112 
(42  U.S.C.  7412(a)(1)).*  While  a  major 
source  is  initially  defined  to  mean  any 
stationary  source  or  group  of  stationary 
sources  located  within  a  contiguous  area 
and  under  common  control  that  emits  or 
has  the  potential  to  emit,  considering 
controls,  in  the  aggregate,  10  tons  per 
year  of  any  HAP  or  25  tons  per  year  of 
any  combination  of  HAP.  EPA  may 
establish  a  lesser  quantity  for  a  major 
source  based  on  the  potency  of  the  air 
pollutant,  persistence,  potential  for 
bioaccumulation,  other  characteristics 
of  the  air  pollutant,  or  other  relevant 
factors. 

Section  112(m)(6)  requires  EPA  to 
consider  the  tendency  of  HAP  to 
bioaccumulate  when  making  its 
determination  as  to  the  adequacy  of 
section  112  (42  U.S.C.  7412(m)(6)). 
Since  section  112(a)(1)  allows  EPA  to 
base  lesser  quantity  emission  rates  for 
defining  major  sources  on 
bioaccumulation  and  other  relevant 
factors,  the  authority  in  section  112(a)(1) 
can  be  used,  in  concert  with  other 
provisions  of  section  112  as  discussed 
below,  to  impose  controls  that  could 
help  prevent  the  enumerated  effects 
associated  with  atmospheric  deposition 
of  HAP  to  the  Great  Waters. 

B.  Definition  of  Adverse  Environmental 
Effect 

Section  112(a)(7)  defines  "adverse 
environmental  effect"  to  mean  "any 
significant  and  widespread  adverse 
effect,  which  may  be  reasonably 
anticipated,  to  wildlife,  aquatic  life,  or 
other  natural  resources,  including 


♦42  U.S.C  7412la)(l)^»ovides: 

The  term  "major  source"  means  any  stationary 
source  or  group  stationary  sources  located  within  a 
contiguous  area  and  under  common  control  that 
emits  or  has  the  potential  to  emit  considering 
controls,  in  the  aggregate,  10  tons  per  year  or  more 
of  any  hazardous  air  pollutant  or  25  toiu  per  year 
or  more  of  any  combination  of  hazardous  air 
pollutants.  The  Administrator  may  establish  a  lesser 
quantity,  or  in  the  case  of  radionuclides  different 
criteria,  for  a  major  source  than  that  specified  in  the 
previous  sentence,  on  the  basis  of  the  potency  of  the 
air  pollutant,  persistence,  potential  for 
bioaccumulation.  other  characteristics  of  the  air 
pollutant,  or  other  relevant  factors. 


adverse  impacts  on  populations  of 
endangered  or  threatened  species  or 
significant  degradation  of 
environmental  quality  over  broad  areas" 
(42  U.S.C.  7412(a)(7)).  The  EPA 
interprets  the  scope  of  this  term  to  apply 
as  broadly  as  the  language  included  in 
section  112(m)(6)  requiring  EPA  to 
prevent  serious  or  widespread 
environmental  effects  associated  with 
atmospheric  deposition  to  the  Great 
Waters  of  HAP  and  their  transformation 
products.  The  EPA  notes  that  the 
language  of  section  112(a)(7)  and 
112(mK6)  is  different:  vvhere  the  former 
refers  to  "significant  and  widespread 
adverse  effect,"  the  latter  refers  to 
"serious  or  widespread  environmental 
effects." 

The  legislative  history  does  not 
provide  further  clarification  of  the 
reasons  for  the  differences  in  the 
terminology  used  in  these  two 
provisions  or  otherwise  suggest  that 
Congress  intended  for  the  two  phrases 
to  have  different  meanings.  Rather, 
references  to  the  House  Amendments 
that  became  section  112(m)(6)  indicate 
that  the  sponsors  understood  the 
language  in  the  Amendments  to  have 
the  same  meaning  as  that  used 
elsewhere  in  section  112  to  describe 
"adverse"  environmental  effects.  (See, 
e.g.,  remarks  of  Mr.  Levine,  House 
Debate  5-21-90.  reprinted  in  A 
Legislative  History  of  the  Clean  Air  Act 
Amendments  of  1990,  at  2633;  Remarks 
of  Mr.  Bilirakis,  House  Debate  5-23-90, 
id.,  at  2941;  Remarks  of  Mr. 
Lagomarsino,  House  Debate  5-23-90, 
id.,  at  2946;  Remarks  of  Mr.  Levine. 
House  Debate  5-23-90,  id.,  at  2938.) 
The  EPA  believes  that  these  differences 
do  not  impjose  materially  different 
standards,  and  that  for  purposes  of  the 
section  112(m)(6)  determination,  the 
standard  imposed  under  section 
112(a)(7)  is  substantially  the  same  as 
that  in  section  112(m)(6).  This  is 
because  EPA  interprets  section 
112(m)(6)  as  directing  EPA  to  assure 
that  only  "adverse"  environmental 
effects  from  HAP  deposition  are 
prevented,  rather  than  effects  that  are 
not  "adverse,"  if  any  exist.  In  this 
context.  EPA  believes  that  the  differing 
language  in  the  two  subsections 
functions  interchangeably.  (See,  e.g.,  De 
Sylva  V.  Ballentine.  351  U.S.  570  (1956) 
("the  word  'or'  is  often  used  as  a 
careless  substitute  for  the  word  'and,' 
that  is,  it  is  often  used  in  phrases  where 
'and'  would  express  greater  clarity"); 
See  also,  U.S.  v.  Moore,  613  F.2d  1029 
(D.C.  Cir.  1979);  U.S.  v.  1973  One  Rol  Is 
Royce,  43  F.3d  794  (3rd  Cir.  1994);  Kelly 
v.  Wauconda  Park  Dist.  801  F.2d  269 
(7th  Cir.  1986);  U.S.  v.  Smeathers,  884 


F.2d  363  (8th  Cir.  1989).  While  the  use 
of  different  terminology  in  ections 
112(a)(7)  and  112(m)(6)  does  raise  some 
ambiguity  regarding  Congress'  intent, 
EPA  believes  that  the  most  reasonable 
way  to  resolve  this  ambiguity  is  to  read 
the  slightly  different  language  in  section 
112(m)(6)  consistently  with  how 
Congress  defined  environmental  effects 
of  concern  for  11  other  purposes  under 
section  112.  [See  Chevron  U.S.A..  Inc.  v. 
NEDC.  467  U.S.  837  (1984).)  Otherwise, 
under  a  literal  reading.  Congress  might 
be  viewed  as  having  charged  EPA  with 
the  duty  to  prevent  environmental 
effects  which  by  definition  under 
section  112  are  not  "adverse."  The  EPA 
does  not  believe  such  a  reading  would 
make  sense,  either  as  a  matter  of 
statutory'interpretation  or  as  a  matter  of 
environmental  policy. 

Moreover,  other  language  in  section 
112(m)  suggests  that  Congress  intended 
for  the  different  terminology  in  section 
112(a)(7)  and  112(m)(6)  to  have  the 
same  meaning.  In  section  112(m)(l).  the 
initial  subsection  directing  EPA  to 
establish  the  Great  Waters  program. 
Congress  required  EPA  to  evaluate  "any 
adverse  effects  to  public  health  or  the 
environment  caused  by  [HAP] 
deposition  (including  effects  resulting 
from  indirect  exposure  pathways"  (42 
U.S.C.  7412(m)(l){D)).  This  provision's 
use  of  the  section  112(a)(7)  defined  the 
term  "adverse  environmental  effect,"  as 
inclusive  of  the  same  "effects  resulting 
ft-om  indirect  exposure  pathways"  as 
defined  in  section  112(m)(6),  indicates 
that  Congress  assumed  the  scope  of 
environmental  impacts  to  be  covered  by 
section  112(a)(7)  and  112(m)(6)  would 
be  the  same.  Indeed,  if  Congress  had 
thought  otherwise,  it  would  have  been 
unnecessary  for  it  to  have  asked  EPA  to 
assess  whether  the  other  substantive 
provisions  of  section  112  are  adequate 
to  prevent  the  effects  identified  in 
section  112(m)(6).  If  the  environmental 
effects  in  section  112(m)(6)  are  by 
definition  broader  in  scope  than  those 
included  in  the  definition  of  "adverse 
environmental  effects"  in  section 
112(a)(7).  the  other  provisions  of  section 
112  would  necessarily  be  inadequate  to 
prevent  them,  and  no  administrative 
expertise  on  EPA's  part  would  be 
needed  in  order  to  assess  this. 

While  section  112(a)(7)  provides  as 
one  example  of  an  "adverse 
environmental  effect."  "significant 
degradation  of  environmental  quality 
over  broad  areas,"  the  use  of  the  term 
"widespread"  should  not  be  viewed  as 
requiring  in  all  cases  an  environmental 
effect  to  occur  in  multiple  geographic 
areas.  For  example,  in  other  contexts, 
EPA  has  interpreted  "widespread" 
economic  impacts  as  being  those  that 
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apply  to  a  single  affected  community. 
(See  EPA  final  rule.  Water  Quality 
Standards  Regulation.  48  FR  51400. 
51401  (November  8.  1983);  40  CFR 
131.10(g)(6).)  In  addition,  section 
112(a)(7)  provides  as  another  example  of 
"adverse  environmental  effects" 
impacts  on  populations  of  endangered 
or  threatened  species;  such  populations 
are  especially  likely  to  occur  in  limited 
geographic  areas.  EPA  believes  Congress 
did  not  intend  the  "widespread" 
criterion  to  exclude  impacts  that  might 
occur  within  a  limited  geographic  range 
that  might  include,  for  example,  one  of 
the  Great  Lakes,  the  Chesapeake  Bay, 
another  Great  Waters  waterbody.  or  a 
significant  portion  of  such  a  waterbody. 
Thus,  to  the  extent  that  specific 
provisions  in  section  112,  such  as  the 
residual  risk  provisions  in  section 
112(f),  allow  or  require  EPA  to  prevent 
"adverse  environmental  effects.  "  this 
authority  is  adequate  to  prevent  the 
effects  enumerated  in  section  112(m)(6). 

C.  Listing  of  Pollutants 

Before  EPA  may  adopt  standards  or 
other  measures  to  prevent  or  control 
emissions  of  a  given  pollutant  under 
section  112.  the  pollutant  must  first  b» 
formally  listed  as  a  HAP  pursuant  to 
section  112(b).  Section  112(b)(1) 
provides  an  initial  list  of  189  chemicals 
which  Congress  concluded  are  HAP.^ 
Section  112(b)(2)  also  provides  in  part 
that  the  Administrator  shall  periodically 
review  the  list  and  publish  the  results 
thereof  and.  where  appropriate,  revise 
the  list  by  rule,  adding  pollutants  which 
present,  or  may  present,  through 
inhalation  or  other  routes  of  exposure. 
a  threat  of  adverse  human  health  effects 
or  adverse  environmental  effects 
whether  through  ambient 
concentrations,  bioaccumulation, 
deposition,  or  otherwise  (42  U.S.C. 
7412(b)(2)).6  Section  112(b)(3)(B)  further 


'This  list  now  contains  188  HAP.  as  a  result  of 
EP.A's  final  decision  to  remove  the  compound 
caprolactam  from  the  section  112(b)(1)  list.  See  61 
FR  30816  (June  18,  1996).  codified  at  40  CFR  63.60. 

•42  U.S.C.  7412(b)(2)  provides: 

The  Administrator  shall  periodically  review  the 
list  established  by  this  subsection  and  publish  the 
results  thereof  and.  where  appropriate,  revise  such 
list  by  rule,  adding  pollutants  which  present,  or 
may  present,  through  inhalation  or  other  routes  of 
exposure,  a  threat  of  adverse  human  health  effects 
(including,  but  not  limited  to.  substances  which  are 
known  to  be.  or  may  reasonably  be  anticipated  to 
be.  carcinogenic,  mutagenic,  teratogenic, 
neurotoxic,  which  cause  reproductive  dysfunction. 
or  which  are  acutely  or  chronically  toxic)  or  adverse 
environmental  effects  whether  through  ambient 
concentrations,  bioaccumulation.  deposition,  or 
otherwise,  but  not  including  releases  subject  to 
regulation  under  subsection  (r)  of  this  section  as  a 
result  of  emissions  to  the  air.  No  air  pollutant 
which  is  listed  under  section  7408(a)  of  this  title 
may  be  added  to  the  list  under  this  section,  except 
that  the  prohibition  of  this  sentence  shall  not  apply 


provides  that  EPA  shall  add  substances 
to  the  list,  upon  a  showing  by  outside 
petitioners  or  on  the  Agency's  own 
determination,  that  "the  substance  is  an 
air  pollutant  and  that  emissions, 
ambient  concentrations, 
bioaccumulation  or  deposition  of  the 
substance  are  known  to  cause  or  may 
reasonably  be  anticipated  to  cause 
adverse  effects  to  human  health  or 
adverse  environmental  effects"  (42 
U.S.C.  7412(b)(3)).  To  assist  the  Agency 
in  its  efforts,  section  112(b)(4)  provides 
that,  where  information  on  the  health  or 
environmental  effects  of  a  substance  is 
not  sufficient  to  make  a  determination 
required  by  section  112(b).  "the 
Administrator  may  use  any  authority 
available  to  the  Administrator  to  acquire 
such  information"  (42  U.S.C. 
7412(b)(4)).  Moreover,  section  112(b)(5) 
allows  EPA  to  establish,  by  rulemaking 
test  measures  and  other  analytic 
procedures  for  monitoring  and 
measuring  emissions,  ambient 
concentrations,  deposition,  and 
bioaccumulation  of  hazardous  air 
pollutants  (42  U.S.C.  7312(b)(5)). 

The  EPA  believes  that,  taken  together, 
the  provisions  of  section  112(b) 
discussed  above  provide  adequate 
authority  to  identify  and  formally  list 
any  HAP  which  has  the  potential  for 
causing  adverse  public  health  or 
environmental  effects  due  to 
atmospheric  deposition.  Of  the  15 
chemicals  or  chemical  classes  that  have 
been  identified  as  pollutants  of  concern 
in  the  Great  Waters  program.  13  are 
already  listed  as  HAP.  The  two  unlisted 
pollutants  (or  pollutant  classes)  are 
nitrogen  compounds  and  the  pesticide, 
Dieldrin.  The  EPA  has  authority  to 
regulate  emissions  of  nitrogen  oxides 
under  other  sections  of  the  CAA  (e.g.. 
sections  108.  109.  129.  202,  and  407). 
There  are  currently  no  knowm  air 
emission  sources  of  Dieldrin  in  the 
United  States.  This  substance  is  a 
pollutant  of  concern  because  it 
continues  to  be  measured  in  the  Great 
Waters  at  levels  considered  to  be 
potentially  harmful.  However,  these 
levels  are  the  result  of  prior  use  of  the 
pesticide  and  its  recycling  in  the 
environment.  Thus,  there  is  currently  no 
basis  for  adding  Dieldrin  to  the  HAP  list 
in  section  112. 


D.  Listing  of  Sources 

Once  a  pollutant  has  been  listed  as  a 
HAP  pursuant  to  section  112(b),  EP.\  is 
required  by  section  112(c)(1)  to  publish 
and  to  periodically  review  and  revise  a 
list  of  all  categories  and  subcategories  of 
major  sources  emd  area  sources  of  these 
pollutants  (42  U.S.C.  7412(c)(1))." 
Section  112(c)(2)  then  requires  EPA  to 
establish  emissions  standards  under 
section  112(d)  for  the  listed  categories 
and  subcategories  (42  U.S.C.  7412(c)(2)). 
Additionally,  section  112(c)  imposes 
requirements  to  list  categories  or 
subcategories  of  sources,  including  area 
sources,  meeting  certain  specified 
criteria  Significant  to  section  112(m) 
are  the  requirements  of  section 
112(c)(6)— -EPA  is  required  to  identify 
and  to  list  categories  and  subcategories 
of  sources  to  assure  that  at  least  90 
percent  of  the  aggregate  emissions  of 
each  of  seven  specific  pollutants  are 
subject  to  emission  standards  under 
section  112  (d)(2)  or  (d)(4)  and  42  U.S.C. 
7412(c)(6)).*  These  seven  pollutants, 
alkylated  lead  compounds,  polycyclic 
organic  matter,  hexachlorotienzene. 
mercury,  polychlorinated  biphenyls. 
2,3,7,8-tetrachlorodibenzofuifans  and 
2,3,7,8-tetrachlorobenzo-p-dioxin — are 
identified  as  pollutants  of  concern  to  the 
Great  Waters,  and  standards  for  them 
must  be  promulgated  by  November  15, 
2000. 

Moreover,  section  112(c)(5)  provides 
EPA  with  broad  discretion  to  list 
additional  categories  and  subcategories 
of  area  sources  of  HAP  any  time  the 
Agency  finds  they  present  a  threat  of 


to  any  pollutant  which  independently  meets  the 
listing  criteria  of  this  paragraph  and  is  a  precursor 
to  a  pollutant  which  is  listed  under  section  740a(a) 
of  this  title  or  to  any  pollutant  which  is  in  a  class 
of  pollutants  listed  under  such  section.  No 
substance,  practice,  process  or  activity  regulated 
under  subchapter  VI  of  this  chapter  shall  be  subject 
to  regulation  under  this  section  solely  due  to  its 
adverse  effects  on  the  environment. 


'42  U.S.C.  7412(c)(1)  provides: 

Not  later  than  12  months  after  November  IS, 
1990.  the  Administrator  shall  publish,  and  shall 
from  Ume  to  time,  but  no  less  often  than  every  8 
years,  revise,  if  appropriate,  in  response  to  public 
comment  or  new  information,  a  list  of  all  categories 
and  subcategories  of  major  sources  and  area  sources 
(listed  under  paragraph  (3))  of  the  air  pollutants 
listed  pursuant  to  subsection  (b)  of  this  section.  To 
the  extent  practicable,  the  categories  and 
subcategories  listed  under  this  subsection  shall  be 
consistent  with  the  list  of  source  categories 
established  pursuant  to  section  7411  of  this  title 
and  part  C  of  this  subchapter.  Nothing  in  the 
preceding  sentence  limits  the  Administrator's 
authority  to  establish  subcategories  under  this 
section,  as  appropriate. 

•42  U.S.C.  7412(c)(6)  provides: 

With  respect  to  alkylated  lead  compounds, 
polycyclic  organic  matter,  hexachlorobenzene. 
mercury,  polychlorinated  biphenyls.  2.3.7.8- 
tetrachlorodibenzofurans  and  2.3.7.8- 
tetrachlorodibenzo-p-dioxin.  the  Administrator 
shall,  not  later  than  5  years  after  November  IS. 
1990,  list  categories  and  subcategories  of  sources 
assuring  that  sources  accounting  for  not  less  than 
90  per  centum  of  the  aggregate  emissions  of  each 
such  pollutant  are  subject  to  standards  under 
subsection  (d)(2)  or  (di(4)  of  this  section.  Such 
standards  shall  be  promulgated  not  later  than  10 
years  after  November  15,  1990  This  paragraph  shall 
not  be  construed  to  require  the  Administrator  to 
promulgate  standards  for  such  pollutants  emitted 
by  electric  utility  steam  generating  units.         ^ 
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adverse  effects  to  human  health  or  the 
environment,  either  in  the  aggregate  or 
individually  (42  U.S.C.  7412(c)(5)).'' 
Finally,  section  112(c)(3)  imposes  two 
additional  requirements  on  EPA.  First, 
EPA  must  list  each  category  or 
subcategory  of  area  sources  (i.e., 
nonmajor  stationary  sources  of  HAP) 
which  EPA  finds  presents  a  threat  of 
adverse  effects  to  human  health  or  the 
environment  (by  such  sources 
individually  or  in  the  aggregate) 
warranting  regulation  under  section 
112:  and  second,  EPA  must  list,  based 
on  actual  or  estimated  aggregate 
emissions  of  a  listed  pollutant  or 
pollutants,  sufficient  categories  or 
subcategories  of  area  sources  to  ensure 
that  area  sources  representing  90 
percent  of  the  area  source  emissions  of 
the  30  HAP  that  present  the  greatest 
threat  to  public  health  in  the  largest 
number  of  urban  areas  are  subject  to 
regulation  under  section  112  (42  U.S.C. 
7412(c)(3)."'  These  regulations  must  be 
promulgated  by  November  15,  2000. 

In  its  use  of  the  terms  "category"  and 
"subcategory"  of  sources,  the  CAA  does 
not  provide  definitive  guidance  and, 
thus,  EPA's  discretion  in  how  to  apply 
those  terms  is  broad.  The  CAA  does 
provide  definitions  of  "major," 
"stationary"  and  "area"  sources,  the 
latter  meaning  any  stationary  source  of 
HAP  that  is  not  a  major  source  and 
excluding  motor  vehicles  or  nonroad 
vehicles  subject  to  title  II  of  the  CAA  (42 
U.S.C.  7412(a)(2).)  "  Thus,  section 


»42  U.S.C.  7412(cK5)  provides: 
In  addition  to  those  categories  and  subcategories 
of  sources  listed  pursuant  to  paragraphs  (1)  and  (3), 
the  Administrator  may  at  any  time  list  additional 
categories  and  subcategories  of  sources  of 
hazardous  air  pollutants  according  to  the  same 
criteria  for  listing  applicable  under  such 
paragraphs.  In  the  case  of  source  categories  and 
subcategories  listed  after  publication  of  the  initial 
list  required  under  paragraph  (1)  or  (3J.  emission 
standards  under  subsection  (d)  of  this  section  for 
the  category  or  subcategory  shall  be  promulgated 
within  10  years  after  November  15,  1990.  or  within 
2  years  after  the  date  on  which  such  category  or 
subcategory  is  listed,  whichever  is  later. 
1042  U.S.C.  7412(cK3)  provides: 
The  Administrator  shall  list  under  this  subsection 
each  category  or  subcategory  of  area  sources  which 
the  Administrator  finds  presents  a  threat  of  adverse 
effects  to  human  health  or  the  environment  (by 
such  sources  individually  or  in  the  aggregate) 
warranting  regulation  under  this  section.  The 
Administrator  shall,  not  later  than  5  years  after 
November  15.  1990.  and  pursuant  to  subsection 
(K)(3)(B)  of  this  section,  list,  based  on  actual  or 
estimated  aggregate  emissions  of  a  listed  pollutant 
or  pollutants,  sufficient  categories  or  subcategories 
of  area  sources  to  ensure  that  area  sources 
representing  90  percent  of  the  area  source  emissions 
of  the  30  hazardous  air  pollutants  that  present  the 
greatest  threat  to  public  health  in  the  largest 
number  of  urban  areas  are  sub)ect  to  regulation 
under  this  section.  Such  standards  shall  be 
promulgated  not  later  than  10  years  after  November 
15.  1990. 
"42  U.S.C  7412(a)(2)  provides: 


112(c)  provides  for  the  listing  of 
stationary  sources  only  and  does  not 
reach  such  sources  as  motor  vehicles, 
aircraft,  nonroad  engines  or  vehicles 
such  as  locomotives. 

While  this  might  appear  to  be  a 
deficiency  in  the  scope  of  section  112, 
to  the  extent  that  emissions  from  such 
sources  can  cause  or  contribute  to 
significant  and  harmful  atmospheric 
deposition  of  HAP.  they  can  be 
regulated  under  other  provisions  of  the 
CAA  such  that  section  112  is  not 
necessarily  rendered  "inadequate"  due 
to  its  focus  on  stationary  sources.  For 
example,  in  the  case  of  emissions  from 
motor  vehicles,  section  202(a)(1) 
requires  EPA  to  promulgate  emissions 
standards  for  any  air  pollutants  from 
new  motor  vehicles  or  their  engines 
which  in  the  Administrator's  judgment 
cause  or  contribute  to  air  pollution 
which  may  reasonably  be  anticipated  to 
endanger  public  health  or  welfare  (42 
U.S.C.  7521(a)(1)).  In  addition,  section 
211(k)(l)  requires  EPA  to  promulgate 
requirements  for  the  reformulation  of 
gasoline  to  control  toxic  air  pollutants 
from  motor  vehicles  which  reflect  the 
greatest  degree  of  emission  reduction 
achievable  through  the  reformulation  of 
gasoline,  taking  into  consideration  cost 
and  various  factors.  "Toxic  air 
pollutants"  are  defined  to  include 
polcyclic  organic  matter  (POM),  a 
pollutant  of  concern  for  the  Great 
Waters  (42  U.S.C.  7545(k)(l).  (10)(C)). 
Finally,  section  213(a)(4)  allows  EPA  to 
promulgate  regulations  applicable  to 
emissions  from  nonroad  engines  or 
vehicles,  in  addition  to  those  covering 
ozone  and  carbon  monoxide,  whenever 
the  Administrator  determines  that  those 
emissions  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare  (42  U.S.C.  7547(a)(4)). 

Based  on  this  analysis.  EPA  believes 
that  its  authority  to  list  stationary 
sources  of  the  listed  HAP  is  sufficiently 
comprehensive  for  domestic  stationary 
sources,  including  small  stationary 
sources.  The  EPA  is  not  aware  of  any 
basis  by  which  a  category  or  subcategory 
of  stationary  sources  of  a  listed  HAP 
that  is  of  concern  under  the  Great 
Waters  program  could  evade  listing  for 
regulation  under  section  112.  While  this 
authority  is  limited  to  stationary  sources 
and  thus  does  not  authorize  regulation 
of  mobile  sources  under  section  112, 
EPA's  other  CAA  authority  provides 
sufficient  authority  to  address  HAP 
emissions  from  nonstationary  sources 


subject  to  the  CAA  such  that  the  listing 
provisions  of  section  112(c)  are 
adequate  for  purposes  of  section 
112(m)(6). 

E.  Regulations  to  Control  Emissions  of 
Pollutants 

1.  Maximum  Achievable  Control 
Technology  and  Generally  Available 
Control  Technology  Standards 

Once  a  pollutant  is  formally  listed 
under  section  112(b),  and  EPA  has  also 
listed  the  stationary  source  categories  or 
subcategories  of  that  pollutant,  the 
Agency  is  required  by  section  112(d)(2) 
to  promulgate  regulations  to  establish 
emission  standards  requiring  the 
maximum  degree  of  reduction  in 
emissions  of  the  HAP,  including  a 
prohibition  on  such  emissions  where 
achievable,  that  the  Administrator, 
taking  into  consideration  the  cost  of 
achieving  these  emission  reductions  and 
any  non-air  quality  health  and 
environmental  impacts  and  energy 
requirements,  determines  is  achievable 
for  new  or  existing  sources  in  the 
category  or  subcategory  to  which  the 
emission  standard  applies  (42  U.S.C. 
7412(d)(2)). '2  These  standards  are 
reterred  to  as  MACT  standards,  and  they 
must  require  application  of  measures, 
processes,  methods,  systems  or 
techniques  which  reduce  the  volume  of, 
or  eliminate,  emissions  of  HAP.  Such 
reduction  or  elimination  of  HAP  may 
occur  through  process  changes. 


The  term  "area  source"  means  any  stationary 
source  of  hazardous  air  pollutants  that  is  not  a 
major  source.  For  purposes  of  this  section,  the  term 
"area  source"  shall  not  include  motor  vehicles  or 
nonroad  vehicles  subfect  to  regulation  under 
subchapter  11  of  this  chapter. 


1242  use.  §  7412(d)(2)  provides; 

Emissions  standards  promulgated  under  this 
subsection  and  applicable  to  new  or  existing 
sources  of  hazardous  air  pollutants  shall  require  the 
maximum  degree  of  reduction  in  emissions  of  the 
hazardous  air  pollutants  subject  to  this  section 
(including  a  prohibition  on  such  emissions,  where 
achievable)  that  the  .^dminist^ator.  taking  into 
consideration  the  cost  of  achieving  such  emission 
reduction,  and  any  non-air  quality  health  and 
environmental  impacts  and  energy  requirements, 
determines  is  achievable  for  new  or  existing  sources 
in  the  category  or  subcategory  to  which  such 
emission  standard  applies,  through  application  of 
measures,  processes,  methods,  systems  or 
techniques  including,  but  not  limited  to,  measures 
which— 

(A)  reduce  the  volume  of,  or  eliminate  emissions 
of.  such  pollutants  through  process  changes, 
substitution  of  materials  or  other  modifications, 

(B)  enclose  systems  or  processes  to  eliminate 
emissions. 

(C)  collect,  capture  or  treat  such  pollutants  when 
released  from  a  prtxress,  stack,  storage  or  fugitive 
emissions  point. 

(D)  are  design,  equipment,  work  practice,  or 
operational  standards  (including  requirements  for 
operator  training  or  certification)  as  provided  in 
subsection  (h)  of  this  section,  or 

(E)  are  a  combination  of  the  above. 

None  of  the  measures  described  in  subparagraphs 
(A)  through  (D)  shall,  consistent  with  the  provisions 
of  section  7414©  of  this  title,  in  any  way 
compromise  any  United  States  patent  or  United 
States  trademark  right,  or  any  confidential  business 
information,  or  any  trade  secret  or  any  other 
intellectual  property  right. 


Federal  Register  /  Vol,  62,  No.  129  /  Monday.  July  7,  1997  /  Notices 


36443 


substitution  of  materials  or  other 
modifications,  enclosing  systems  or 
processes  to  eliminate  emissions,  and 
taking  other  specified  measures.  Id. 

Subsection  112(d)(3)  goes  on  to 
establish  that  these  emission  standards 
may  not  be  less  stringent  than  the 
emission  control  that  is  achieved  in 
practice  by  the  best  controlled  similar 
source,  in  the  case  of  new  sources;  by 
the  average  emission  limitation 
achieved  by  the  best  performing  12 
percent  of  the  existing  sources:  or  by  the 
average  emission  limitation  achieved  by 
the  best  performing  five  existing 
sources,  where  there  are  fewer  than  30 
sources  in  the  category  or  subcategory, 
whichever  is  applicable  (42  U.S.C. 
7412(d)(3)).  I'  Moreover,  for  source 
categories  or  subcategories  of  area 
soiures  listed  imder  section  112(c). 
section  112(d)(5)  allows  EPA.  in  lieu  of 
requiring  MACT  for  such  sources,  to 
promulgate  standards  which  provide  for 
the  use  of  GACT)  or  management 
practices  to  reduce  emissions  of  HAP 
(42  U.S.C.  7412(d)(5)).  Additional 
provisions  are  made  for  emission 
standards  for  coke  ovens,  and  an 
exclusion  from  regulation  is  provided 
for  radionuclides  and  their  sources 
licensed  by  the  Nuclear  Regulatory 
Commission  if  certain  findings  are 
made.  Finally,  section  112(d)(7) 
provides  that  any  more  stringent 
requirements  or  emissions  limitations 
established  under  provisions  of  the  Act 
other  than  section  112  or  under  State 
authority  are  preserved  (42  U.S.C. 
7412(d)(7)). 


"42  U.S.C.  §  7412(d)(3)  provides: 

The  maximum  degree  of  reduction  in  emissions 
that  is  deemed  achievable  for  new  sources  in  a 
category  or  subcategory  shall  not  be  less  stringent 
than  the  emission  control  that  is  achieved  in 
practice  by  the  best  controlled  similar  source,  as 
determined  by  the  Administrator.  Emissions 
standards  promulgated  under  this  subsection  for 
existing  sources  in  a  category  or  subcategory  may 
be  less  stringent  than  st^dards  for  new  sources  in 
the  same  category  or  subcategory  but  shall  not  be 
less  stringent,  and  may  be  more  stringent  than — 

(A)  the  average  emission  limitation  achieved  by 
the  best  performing  12  percent  of  the  existing 
sources  (for  which  the  Administrator  has  emissions 
information),  excluding  those  sources  that  have, 
within  18  months  before  the  emission  standard  is 
proposed  or  within  30  months  before  such  standard 
is  promulgated,  whichever  is  later,  first  achieved  a 
level  of  emission  rate  or  emission  reduction  which 
complies,  or  would  comply  if  the  source  is  not 
subject  to  such  standard,  with  the  lowest  achievable 
emission  rate  (as  defined  by  section  7501  of  this 
title)  applicable  to  the  source  category  and 
prevailing  at  the  time,  in  the  category  or 
subcategory  for  categories  and  subcategories  with 
30  or  more  sources,  or 

(B)  the  average  emission  limitation  achieved  by 
the  best  performing  5  sources  (for  which  the 
Administrator  has  or  could  reasonably  obtain 
emissions  information)  in  the  category  or 
subcategory  for  categories  or  subcategories  with 
fewer  than  30  sources. 


While  section  112(d)(5)  of  the  CAA 
allows  EPA  to  restrict  application  of 
MACT  standards  to  major  sources  and 
to  promulgate  less  stringent  GACTT 
standards  for  area  sources,  the  Agencj' 
is  not  required  to  do  so.  As  discussed 
earlier  in  this  notice,  although  major 
sources  are  defined  as  those  which  emit 
10  tons  per  year  or  more  of  any  HAP  or 
25  tons  per  year  of  any  combination  of 
HAP,  EPA  is  granted  discretion  luider 
section  112(a)(1)  to  establish  a  lesser 
quantity  emissions  rate  (LQER)  for  a 
major  source  on  the  basis  of  the  potency 
of  the  air  pollutant,  persistence, 
potential  for  bioaccumulation,  other 
characteristics  of  the  air  pollutant,  or 
other  relevant  factors  (42  U,S.C. 
7412(a)(1)).  In  addition,  EPA  interprets 
section  112(d)(5)  as  authorizing  the 
Administrator  to  establish  GACT 
standards  for  area  sources  when  the 
imposition  of  MACT  is  determined  to  be 
unreasonable  (See  60  FR  4948,  4953, 
January  25,  1995).  Thus,  while  EPA  is 
permitted  by  section  112(d)(5)  to 
establish  standards  or  requirements 
which  provide  for  the  use  of  GACT  or 
management  practices  to  reduce 
emissions  of  HAP,  EPA  retains 
discretion  to  subject  area  source 
categories  or  subcategories  to  MACT 
where  appropriate. 

While  the  provisions  of  section  112(d) 
require  EPA  to  focus  the  potentially 
more  stringent  performance  standards 
and  control  efforts  on  major  sources, 
they  also  allow  EPA  the  discretion  to 
apply  these  requirements  to  smaller 
sources. 

Section  112(e)  establishes  an 
aggressive  schedule  for  establishing 
section  112(d)  standards.  In  addition  to 
requiring  all  emission  standards  for  all 
categories  and  subcategories  to  be 
promulgated  no  later  than  November  15, 
2000,  section  112(e)(2)  requires  EPA  to 
consider  the  known  or  anticipated 
adverse  effects  of  HAP  on  public  health 
and  the  environment  and  other  factors 
when  determining  priorities  for 
promulgating  section  112(d)  standards 
(42  U.S.C.  7412(e)(2)). 

2.  Residual  Risk  Standards 

The  Agency  expects  to  achieve  the 
vast  majority  of  HAP  emissions 
reductions  under  section  112  through 
application  of  the  section  112(d)  MACT 
and  GACT  programs.  It  must  be 
stressed,  however,  that  MACT  and 
GACT  standards  are  not  required  to 
achieve  a  specified  health-based  result 
or  prevent  specified  environmental 
effects.  Consequently,  section  112 
provides  another  mechanism  to  address 
situations  where  additional  reductions 
are  necessary  to  protect  the  public 
health  or  prevent  an  adverse 


environmental  effect,  even  after 
imposition  of  controls  such  as  MACT  or 
GACT.  The  EPA  is  required  by  section 
112(f)(2)(A)  to  promulgate  more 
stringent  standards  within  8  years  after 
the  adoption  of  the  initial  MACT 
standards,  if  such  action  is  necessary  to 
provide  an  ample  margin  of  safety  to 
protect  public  health  or  to  prevent, 
taking  into  consideration  costs,  energy, 
safety,  and  other  relevant  factors,  an 
adverse  environmental  effect  (42  U.S.C. 
7412(n(2)(A))."'  Whenever  MACT 
standards  under  section  112(d) 
applicable  to  a  source  category  or 
subcategory  emitting  a  pollutant 
classified  as  a  known,  probable  or 
possible  human  carcinogen  do  not 
reduce  lifetime  excess  cancer  risks  to 
the  individual  most  exposed  to 
emissions  from  a  source  in  the  category 
or  subcategory  to  less  than  one  in  one 
million,  standards  are  required  under 
section  1 12(f).  If  providing  an  ample 
margin  of  safety  to  protect  public  health 
is  not  adequate  to  prevent  an  adverse 
environmental  effect,  a  more  stringent 
standard  must  be  promulgated.  In 
addition,  while  section  112  does  not 
require  EPA  to  conduct  residual  risk 
analyses  for  GACT  standards,  the 
Agency  retains  the  discretion  to 
establish  residual  risk  standards  in 
appropriate  cases  after  application  of 
GACT.  The  EPA  views  this  provision  as 
providing  the  Agency  the  authority  to 
prevent  any  remaining  adverse 
environmental  effect,  as  defined  in 
section  112(a)(7).  presented  by  HAP 
emissions  from  stationary  sources  after 


"42  U.S.C.  §7412(fK2)(A)  provides: 
If  Congress  does  not  act  on  any  recommendation 
submitted  under  paragraph  (1).  the  Administrator 
shall,  within  8  years  after  promulgation  of 
standards  for  each  category  or  subcategory  of 
sources  pursuant  to  subsection  (d)  of  this  section, 
promulgate  standards  for  such  category  or 
subcategory  if  promulgation  of  such  standards  is 
required  in  order  to  provide  an  ample  margin  of 
safety  to  protect  public  health  in  accordance  with 
this  section  (as  in  effect  before  November  15.  1990) 
or  ^o  prevent,  taking  into  consideration  costs, 
energy,  safety,  and  other  relevant  factors,  an  adverse 
environmental  effect.  Emission  standards 
promulgated  under  this  subsection  shall  provide  an 
ample  margin  of  safety  to  protect  public  health  in 
accordance  with  this  section  (as  in  effect  before 
November  15,  1990),  unless  the  Administrator 
determines  that  a  more  stringent  standard  is 
necessary  to  prevent,  taking  into  consideration 
costs,  energy,  safety,  and  other  relevant  factors,  an 
adverse  environmental  effect  If  standards 
promulgated  pursuant  to  subsection  (d)  of  this 
section  and  applicable  to  a  category  or  subcategory 
of  sources  emitting  a  pollutant  (or  pollutants) 
classified  as  a  known,  probable  or  possible  human 
carcinogen  do  not  reduce  lifetime  excess  cancer 
risks  to  the  individual  most  exjxised  to  emissions 
from  a  source  in  the  category  or  subcategory  to  less 
than  one  in  one  million,  the  Administrator  shall 
promulgate  standards  under  this  subsection  for 
■ucb  source  category. 
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imposition  of  controls  under  section 
112(d). 

As  discussed  earlier  in  today's  notice, 
for  purposes  of  section  112  in  general, 
the  term  "adverse  environmental  effect" 
is  defined  by  section  112(a)(7)  to 
include  "any  significant  and 
widespread  adverse  effect,  which  may 
reasonably  be  anticipated,  to  wildlife, 
aquatic  life,  or  other  natural  resources, 
including  adverse  impacts  on 
populations  of  endangered  or  threatened 
species  or  significant  degradation  of 
environmental  quality  over  broad  areas" 
(42  U.S.C.  7412(a)(7)).  Again.  EPA 
interprets  the  scope  of  this  defined  term 
to  apply  as  broadly  as  the  effects 
discussed  in  section  112(m)(6). 
Moreover,  section  112(f)(2)(A)  allows 
the  Agency  to  promulgate  appropriate 
further  emissions  standards  for  a  source 
category  or  subcategory  as  necessary  to 
provide  an  ample  margin  of  safety  to 
protect  public  health  or  to  prevent  any 
adverse  environmental  effect.  Where  the 
risk,  of  harm  to  public  health  or  the  risk 
of  an  adverse  environmental  effect  is 
presented  by  only  certain  sources 
within  a  source  category  or  subcategory, 
EPA  believes  it  may  appropriately  tailor 
the  section  112(f)(2)  regulations 
applicable  to  the  source  category  or 
subcategory  such  that  the  requirement 
to  achieve  additional  emissions 
reductions  or  undertake  other  control 
efforts  is  imposed  only  on  those  sources 
within  the  category  or  subcategory  that 
present  the  risk.  This  approach  would 
avoid  possible  unnecessary  imposition 
of  these  risk-based  requirements  on  any 
sources  in  the  category  or  subcategory 
whose  emissions  do  not  present  such 
risk,  and  allow  EPA  to  most  effectively 
craft  the  section  112(f)(2)(A) 
requirements  applicable  to  the  category 
or  subcategory  to  specifically  address 
the  risks  at  issue.  This  interpretation  is 
supported  by  section  112(f)(2)(A)'s 
provision  that  EPA  is  authorized  to 
promulgate  additional  standards  to 
prevent  "an"  adverse  environmental 
effect.  The  reference  to  "adverse 
environmental  effect"  in  the  singular 
contemplates  a  situation  where,  for 
example,  an  adverse  environmental 
effect  is  presented  by  a  limited  number 
of  sources  within  a  source  category  or 
subcategory,  over  a  limited  geographic 
or  situational  range.  Moreover,  while 
EPA  recognizes  that  section  112(f)(2)(A) 
requires  the  Agency  to  consider  cost, 
energy,  safety  and  other  relevant  factors 
when  establishing  a  more  stringent  limit 
than  is  necessary  to  protect  the  public 
health  with  an  ample  margin  of  safety, 
EPA  has  substantial  discretion  in 
determining  how  to  evaluate  those 
factors  and  what  weight  to  give  them. 


(See,  New  YoHc  v.  Reilly.  969  F.2d  1147, 
1150  (D.C.  Cir.  1992)  (citing  Center  for 
Auto  Safety  V.  Peck,  751  F.2d  1336, 
1342  (D.C,  Cir.  1985),  Weyerhaeuser  Co. 
V.  Costle,  590  F.2d  1011,  1045  (D.C.  Cir. 
1978)(Congress  "left  EPA  with 
discretion  to  decide  how  to  account  for 
the  consideration  of  factors,  and  how 
much  weight  to  give  each  factor").)  The 
presence  of  these  factors  further 
supports  EPA's  view  that  it  has 
substantial  discretion  in  developing  the 
most  appropriate  approaches  to 
addressing  residual  risks  presented  by 
source  categories  or  subcategories.  For 
example,  EPA  could  use  its  section 
112(f)  residual  risk  authority  to  address 
adverse  environmental  effects  to  Great 
Waters  waterbodies  that  are  associated 
with  the  atmospheric  deposition  of  HAP 
emitted  by  particular  sources  within 
source  categories. 

In  developing  additional  standards  to 
address  residual  risk  following  adoption 
of  MACT  standards,  section  112(f)  states 
that  the  Administrator  shall  not  be 
required  to  conduct  any  residual  risk 
review  or  promulgate  additional 
emission  limitations  for  any  category  or 
subcategory  of  area  sources  that  is  listed 
under  section  112(c)(3)  for  which  a 
GACT  emission  standard  is  promulgated 
pursuant  to  section  112(d)(5)  (42  U.S.C. 
7412(f)(5))."  In  effect,  this  provision 
grants  discretionary  authority  to  EPA  to 
provide  an  exemption  for  area  sources 
from  the  more  stringent  residual  risk 
standards.  It  is  important  to  emphasize, 
however,  that  this  exemption  is  wholly 
within  EPA's  discretion  so  that,  should 
the  Agency  determine  that  emissions  of 
one  or  more  HAP  from  area  sources 
within  a  source  category  or  subcategory 
pose  unacceptable  remaining  risks  to 
human  health  or  the  environment,  even 
after  application  of  section  112(d) 
emission  controls,  it  has  authority  under 
section  112(f)  to  adopt  more  stringent 
standards  governing  these  sources  as 
well.  This  is  in  addition  to  EPA's 
discretionary  authority  to  apply  more 
stringent  MACT  standards  to  area 
sources  in  the  first  instance.  Thus,  the 
CAA  provides  authority  in  section 
112(f)(2)(A)  to  take  action  with  respect 
to  stationary  source  categories  or 
subcategories  as  needed  to  prevent  the 
same  sorts  of  effects  identified  under 
section  112(m)(6),  and  to  focus  such 
action  so  that  the  duty  to  undertake 


"42  U.S.C  7412(f)(5)  provides: 
The  Administrator  shall  not  be  required  to 
conduct  any  review  under  this  subsection  or 
promulgate  emission  limitations  under  this 
subsection  for  any  category  or  subcategory  of  area 
sources  that  is  listed  pursuant  to  subsection  (c)(3) 
of  this  section  and  for  which  an  emission  standard 
is  promulgated  pursuant  to  section  (dKS)  of  this 
section. 


measures  in  compliance  with  the 
residual  risk  standard  is  triggered  by 
sources  within  the  subject  category  or 
subcategory  that  present  the  risk  of 
causing  these  effects. 

F.  Urban  Area  Source  Program 

Section  112(k)  requires  EPA  to 
implement  the  urban  area  source 
program.  After  conducting  research  to 
monitor,  analyze  and  consider  HAP 
emissions  from  area  sources  in  urban 
areas  and  their  public  health  risks,  EPA 
is  required  under  section  112(k)(3)(B)(I) 
to  identify  the  30  HAP  emitted  from 
area  sources  that  present  the  greatest 
threat  to  public  health  in  the  largest 
number  of  urban  areas  (42  U.S.C. 
7412(k)(3)(B)(I)).  The  EPA  must  then 
identify  the  source  categories  for  listing 
under  section  112(c),  assuring  that 
sources  accounting  for  at  least  90 
percent  of  the  aggregate  emissions  of 
each  of  the  30  identified  HAP  will  be 
subject  to  standards  pursuant  to  section 
112(d)  (42  U.S.C.  7412(k)(3)(B)(ii)). 

Section  112(k)(3)(C)  then  requires 
EPA  to  prepare  a  strategy  including  a 
schedule  of  specific  actions  to  reduce 
public  health  risks  posed  by  emissions 
of  HAP  by  area  sources,  which  would  be 
implemented  by  EPA  or  the  States 
under  several  Federal  and  State 
environmental  statutes.  This  strategy 
must  achieve  at  least  a  75  percent 
reduction  in  the  incidence  of  cancer 
attributable  to  exposure  to  HAP  emitted 
by  stationary  sources  (42  U.S.C. 
7412(k)(3)(C)).  In  addition  to  this 
national  urban  area  source  strategy,  EPA 
shall  also  encourage  and  support 
areawide  strategies  developed  by  State 
and  local  agencies  intended  to  reduce 
risks  from  emissions  by  area  sources  in 
particular  urban  areas,  and  prepare 
guidelines  for  control  technologies  or 
management  practices  which  may  be 
applicable  to  various  source  categories 
(42  U.S.C.  7412(k)(4)l 

To  the  extent  that  the  urban  area 
source  program  identifies  and  achieves 
reductions  in  HAP  that  are  also 
pollutants  of  concern  in  the  Great 
Waters,  section  112(k)  provides  an 
additional  tool  for  reducing  HAP 
emissions  that  present  serious  adverse 
effects  to  the  public  health  or 
environment  through  atmospheric 
deposition.  For  example,  this  program 
could  result  in  significant  reductions  in 
emissions  of  POM,  with  incidental 
benefits  for  the  specific  environmental 
values  required  to  be  protected  under 
the  Great  Waters  provisions,  if  POM  is 
identified  as  one  of  the  30  most 
hazardous  air  pollutants  emitted  by  area 
sources. 
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G.  Studies  and  Reports  to  Congress 

1.  Mercury 

Section  112(n)(l)(B)  requires  EPA  to 
study  and  report  to  Congress  on 
mercury  emissions  from  electric  utility 
steam  generating  units,  municipal  waste 
combustion  units,  and  other  sources, 
including  area  sources  (42  U.S.C. 
7412(n)(l)(B)).  '6  This  study  must 
consider  the  rate  and  mass  of  such 
merciuy  emissions,  the  health  and 
environmental  effects  of  the  emissions, 
available  technologies  to  control  these 
emissions,  and  the  costs  of  applying 
such  technology. 

When  the  report  becomes  final,  the 
results  of  the  study  will  be  helpful  in 
prioritizing  mercury  reduction 
strategies. 

2.  Electric  Utilities 

Under  section  112(n)(l)(A),  EPA  must 
also  study  and  report  to  Congress  on  the 
hazards  to  public  health  reasonably 
anticipated  to  occur  as  a  result  of 
emissions  of  HAP  by  electric  utility 
steam  generating  units  after  imposition 
of  the  CAA  requirements  (42  U.S.C. 
7412(n)(l)(A)).i^  This  report  must 
develop  and  describe  alternative  control 
strategies  for  emissions  which  may 
warrant  regulation  under  section  112. 
and  EPA  is  required  by  section 
112(n)(l)(A)  to  regulate  electric  utility 
steam  generating  units  under  section 
112  if  EPA  finds  such  regulation  is 
necessary  and  appropriate  after 
considering  the  study. 

These  provisions  provide  EPA  the 
authority  to  achieve  reductions  in  HAP 
emissions  from  electric  utilities  as 
necessary  and  appropriate  to  prevent 
reasonably  anticipated  hazards  to  public 


1*42  U.S.C.  7412(n)(l)(B)  provides: 

The  Administrator  shall  conduct,  and  transmit  to 
the  Congress  not  later  than  4  years  after  November 
15,  1990.  a  study  of  mercury  emissions  from  electric 
utihty  steam  generating  units,  municipal  waste 
combustion  units,  and  other  sources,  including  area 
sources.  Such  study  shall  consider  the  rate  and 
mass  of  such  emissions,  the  health  and 
environmental  effects  of  such  emissions, 
technologies  which  are  available  to  control  such 
emissions,  and  the  costs  of  such  technologies. 

"42  U.S.C.  7412(n)(l)(A)  provides: 

The  Administrator  shall  f>erform  a  study  of  the 
hazards  to  public  health  reasonably  anticipated  to 
occur  as  a  result  of  emissions  by  electric  utility 
steam  generating  units  of  pollutants  listed  under 
subsection  (b)  of  this  section  after  imposition  of  the 
requirements  of  this  chapter.  The  Administrator 
shell  report  the  results  of  this  study  to  the  Congress 
within  3  years  after  November  15.  1990.  The 
Administrator  shall  develop  and  describe  in  the 
Administrators  report  to  Congress  alternative 
control  strategies  for  emissions  which  may  warrant 
regulation  under  this  section.  The  Administrator 
shall  regulate  electric  utility  steam  generating  units 
under  this  section,  if  the  Administrator  finds  such 
regulation  is  appropriate  and  necessary  after 
considering  the  results  of  the  study  required  by  this 
subparagraph. 


health  and  the  environment,  which 
would  have  benefits  for  the  Great 
Waters.  For  example,  if  EPA  determines 
that  regulation  of  mercury  emissions 
from  electric  utilities  is  necessary  and 
appropriate.  EPA  would  have  the  full 
set  of  regulatory  tools  available  under 
section  112  to  address  those  emissions, 
including  section  112(f),  as  well  as  any 
additional  eiltemative  control  strategies 
the  Agency  has  identified  in  its  Report 
to  Congress. 

H.  Solid  Waste  Incineration  Units 

Solid  waste  incineration  units  such  as 
those  that  combust  municipal  waste, 
medical  waste,  and  industrial  and 
commercial  waste,  are  regulated  imder 
sections  111  and  129  of  the  CAA.  While 
this  is  not  literally  a  section  112 
program,  the  types  of  standards  to  be 
applied  imder  section  129(a)(2)  are 
MACT  standards,  and  shall  be  based  on 
methods  and  technologies  for  removal 
or  destruction  of  pollutants  before, 
during  or  after  combustion.  For  new 
units,  they  must  incorporate  siting 
requirements  that  minimize,  on  a  site- 
specific  basis,  to  the  maximum  extent 
practicable,  potential  risks  to  public 
health  or  the  environment  (42  U.S.C. 
7429(a)(2),  {3]]J»  These  standards  are 
required  for  certain  HAP  (as  well  as 
specified  criteria  pollutants)  identified 
in  section  129:  solid  waste  incineration 
units  must  be  subjected  to  numerical 


"42  use.  7429(a)(2)  and  (3)  provide; 

(2)  Standards  applicable  to  solid  waste 
incineration  units  promulgated  under  section  7411 
of  this  title  and  this  section  shall  reflect  the 
maximum  degree  of  reduction  in  emissions  of  air 
pollutants  listed  under  section  (a)(4)  that  the 
Administrator,  taking  into  consideration  the  cost  of 
achieving  such  emi.ssion  reduction,  and  any  non-air 
quality  health  and  environmental  impacts  and 
energy  requirements,  determines  is  achievable  for 
new  or  existing  units  in  each  category.  The 
Administrator  may  distinguish  among  classes,  types 
(including  mass-bum,  refuse-derived  fuel,  modular 
and  other  types  of  units),  and  sizes  of  units  within 
a  category  in  establishing  such  standards.  The 
degree  of  reduction  in  emissions  that  is  deemed 
achievable  for  new  units  in  a  category  shall  not  be 
less  stringent  than  the  emissions  control  that  is 
achieved  in  practice  by  the  best  controlled  similar 
unit,  as  determined  by  the  Administrator. 
Emissions  standards  for  existing  units  in  a  category 
may  be  less  stringent  than  standards  for  new  units 
in  the  same  category  but  shall  not  be  less  stringent 
than  the  average  emissions  limitation  achieved  by 
the  best  performing  12  percent  of  units  in  the 
category  (excluding  units  which  first  met  the  lowest 
achievable  emissions  rates  18  months  before  the 
date  such  standards  are  proposed  or  30  months 
before  the  date  such  standards  are  promulgated, 
whichever  is  later). 

(3)  Standards  under  section  7411  of  this  title  and 
this  section  applicable  to  solid  waste  incineration 
units  shall  be  based  on  methods  and  technologies 
for  removal  or  destruction  of  pollutants  before, 
during,  or  after  combustion,  and  shall  incorporate 
for  new  units  siting  requirements  that  minimize,  on 
a  site  specific  basis,  to  the  maximum  extent 
practicable,  potential  risks  to  public  health  or  the 
enviroiunent. 


emission  limitations  for  lead,  cadmium, 
mercury,  dioxins  and  dibenzofurans  (42 
U.S.C.  7429(a)(4)). '9  Moreover,  section 
129(h)(3)  requires  EPA  to  promulgate 
residual  risk  standards  under  section 
112(f)(2)  for  emissions  of  these 
pollutants  from  solid  waste  incineration 
units,  if  such  standards  are  required  in 
order  to  provide  an  ample  margin  of 
safety  to  protect  the  public  health  or  to 
prevent  an  adverse  environmental  effect 
as  set  forth  in  section  112(0(2)(A)  (42 
U.S.C.  7429(h)(3)).2o  Finally.  State  and 
local  government  agencies  are 
authorized  under  section  129(h)(1)  to 
adopt  and  enforce  regulations, 
requirements,  limitations  or  standards 
relating  to  solid  waste  incineration  units 
that  are  more  stringent  than  those 
promulgated  by  EPA  (42  U.S.C. 
7429(h)(1):  (b)(2)). 

This  program  will  result  in  significant 
reductions  in  emissions  of  pollutants  of 
concern  for  the  Great  Waters  from  solid 
waste  incineration  units.  Especially  in 
light  of  the  authority  to  subject  these 
imits  to  residual  risk  standards  under 
section  112(f)(2)  and  EPA's  substantial 
discretion  afforded  imder  that 
subsection,  EPA  believes  that  it  has 
adequate  authority  to  prevent  solid 
waste  incineration  unit  emissions  of  the 
specified  HAP  in  section  129(a)(4)  from 
causing  serious  adverse  public  health 
and  environmental  effects  associated 
with  deposition  to  the  Great  Waters. 

IV.  Determinations  of  Adequacy  and  No 
Need  for  Further  Regulations 

Based  on  available  information  and 
on  the  foregoing  analysis,  guided  by 
EPA's  interpretation  of  the  statutory 


i»42  U.S.C.  7429(a)(4)  provides: 

The  performance  standards  promulgated  under 
section  741 1  of  this  title  and  this  section  and 
applicable  to  solid  waste  incineration  units  shall 
specify  numerical  emission  limitations  for  the 
following  substances  or  mixtures:  particulate  matter 
(total  and  fine),  opacity  (as  appropriate),  sulfur 
dioxide,  hydrogen  chloride,  oxides  of  nitrogen, 
cartxjn  monoxide,  lead,  cadmium,  mercury,  and 
dioxins  and  dibenzofurans.  The  Administrator  may 
promulgate  numerical  emissions  limitations  or 
provide  for  the  monitoring  of  postcombustion 
concentrations  of  surrogate  substances,  parameters 
or  periods  of  residence  time  in  excess  of  stated 
temperatures  with  respect  to  pollutants  other  than 
those  listed  in  this  paragraph. 
»'42  U.S.C.  7429(h)(3)  provides: 
The  Administrator  shall  promulgate  standards 
under  section  7412(0  of  this  title  for  a  category  of 
solid  waste  incineration  units,  if  promulgation  of 
such  standards  is  required  under  section  7412(f)  of 
this  title.  For  purposes  of  this  preceding  sentence 
only — 

(A)  the  performance  standards  under  subsection 
(a)  of  this  section  and  section  7411  of  this  title 
applicable  to  a  calegor>'  of  solid  waste  incineration 
units  shall  be  deemed  standards  under  section 
7412(d)(2)  ofthis  title,  and 

(B)  the  Administrator  shall  considtf  and  regulate, 
if  required,  the  pollutants  listed  under  subsection 
(a)(4)  of  this  section  and  no  others. 
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requirements  of  section  112(m),  EPA 
believes  that  the  other  provisions  of 
section  112  are  adequate  to  prevent 
serious,  adverse  effects  to  public  health 
and  serious  or  widespread 
environmental  effects  associated  with 
the  deposition  of  HAP  which  are 
emitted  hy  stationary  sources  for  which 
EPA  has  authority  and  jurisdiction 
under  section  112  to  regulate.  As  a 
result,  the  Agency  also  believes  that  no 
further  emissions  standards  or  control 
measures  under  section  112(m)(6), 
beyond  those  authorized  or  required  by 
the  other  provisions  of  section  112,  are 
necessary  and  appropriate  at  this  time. 
The  EPA  further  believes  that  even  if 
section  112  were  found  to  be  inadequate 
under  section  112(m){6),  because  much 
scientific  information  is  still  lacking 
concerning  such  things  as  the  relative 
contribution  of  air  emissions  of 
pollutants  of  concern  to  adverse  effects, 
it  would  not  be  possible  at  this  time  for 
the  Agency  to  conclude  confidently  that 
further  regulatory  actions  beyond  those 
authorized  or  required  to  be  taken  under 
section  112  are  necessary  and 
appropriate.  The  EPA  solicits  comments 
on  the  draft  determination,  and  on  the 
analysis  contained  in  today's  notice. 
The  Agency  reserves  its  right  to 
reconsider  these  draft  determinations  if 
the  public  comments  on  the  draft 
determinations  convince  EPA  that  it  is 
incorrect  in  its  analysis,  or  if  future 
events  or  additional  information 


indicate  EPA's  determinations  are  not 
accurate.  In  addition,  when  EPA 
finalizes  these  determinations,  EPA 
reserves  its  right  to  promulgate  any 
necessary  and  appropriate  further 
regulations  pursuant  to  section 
112(m)(6),  in  the  event  that  EPA  in  the 
future,  based  on  new  information, 
revisits  and  reverses  these 
determinations. 

The  EPA  is  committed  to  continuing 
its  analyses,  research  and  assessments  of 
all  aspects  of  atmospheric  transport, 
deposition,  fate  and  effects  of  hazardous 
air  pollutants  emitted  by  section  112 
sources.  The  EPA  is  further  committed 
to  faithfully  implementing  the  mandates 
and  authorities  imder  section  1 1 2  of  the 
CAA,  and  to  pursuing  other  available 
authorities,  as  appropriate,  to  minimize 
unreasonable  threats  to  humans  and  to 
the  environment  as  a  result  of  exposure 
to  toxic  pollutants,  whether  such 
exposures  result  directly  from  emissions 
into  the  air,  through  introduction  to 
watersheds  or  waterbodies,  or  through 
other  pathways.  The  EPA  will  continue 
to  work  cooperatively  with  the  National 
Oceanic  and  Atmospheric 
Administration  and  the  scientific 
community  to  refine  methods  for 
measuring  or  estimating  atmospheric 
transport  and  deposition  of  HAP  in 
order  to  more  reliably  characterize  and 
quantify  the  significance  of  atmospheric 
deposition  to  environmental  quality. 


It  is  important  to  distinguish  between 
EPA's  draft  determinations  in  this 
notice  and  the  Agency's  judgments 
about  the  extent  to  which  adverse 
effects  may  be  occurring  due  to 
atmospheric  deposition  of  HAP  from  all 
sources,  or  about  the  extent  to  which 
additional  actions  within  the  scope  of 
its  other  authorities  under  section  112 
may  be  warranted.  In  today's  notice, 
EPA  is  announcing  only  that  it  believes 
it  has  adequate  authority  under  section 
112  to  prevent  the  section  112(m)(6) 
enumerated  adverse  health  or 
envirorunental  effects  associated  with 
emissions  of  HAP  from  sources  which 
section  112  was  intended  to  regulate, 
and  that,  at  this  time,  EPA  does  not 
believe  that  further  emissions  standards 
or  control  measures  under  section 
112(m)(6)  to  prevent  such  effects, 
beyond  those  that  are  authorized  or 
required  by  the  other  provisions  of 
section  112,  are  necessary  or 
appropriate  for  stationary  sources  of 
HAP.  These  draft  determinations  in  no 
way  represent  a  conclusion  on  EPA's 
part  that  air  deposition  of  HAP  does  not 
currently  cause  or  contribute  to  adverse 
effects  to  the  public  health  or  the 
environment. 

Dated.  June  30,  1997. 
Carol  Browner, 
Administrator. 
(FR  Doc.  97-17597  Filed  7-3-97:  8:45  ami 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  ^  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  7,  1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Fire  ant,  imported;  published 
6-5-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  aircraft 
and  aircraft  engines: 
Commercial  aircraft  gas 
turtiine  engines  with  rated 
thrust  greater  than  26.7 
kilonewtons  (kN);  exhaust 
emission  standards; 
published  5-8-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  published  5-7-97 
Utah;  published  5-7-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  servrces: 
Tariffs — 
Small  and  mid-size  local 
exchange  earner 
regulations;  reform  .and 
clarification;  published 
6-6-97 
Radio  stations;  table  of 
assignments: 

Arkansas;  published  5-29-97 
Idaho;  published  5-29-97 
Michigan;  published  7-7-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Medk:al  devices: 
Neurological  devices — 
Cranial  electrotherapy 
stimulators;  premarket 
requirement  approval 
revocation;  published  6- 
4-97 
Ophthalmic  devices — 
Rigkj  gas  permeable  and 
soft  (hydrophilk:)  contact 
lens  solutions,  etc.; 
reclassifk:ation  from 
Class  III  to  Class  II; 
published  6-6-97 
LEGAL  SERVICES 
CORPORATION 
Welfare  refom;  published  6-5- 
97 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
FAR  supplement  (NFS); 
contract  value  dollar 
threshold,  etc.;  published 
7-7-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 

Aged,  blind,  and  disabled — 

Currently  available  reliable 
information  for 
determining  benefit 
amounts;  published  6-5- 
97 

Income  and  resources 
exclusions;  technical 
changes;  published  6-6- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Raytheon;  published  5-15-97 
Saab;  published  6-20-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Truck  size  and  weight — 
Natronal  Network  for 
Commercial  Vehicles; 
route  addition  in  North 
Carolina;  published  6-5- 
97 

TRANSPORTATION 
DEPARTMENT 
Research  afMl  Special 
Programs  Administration 

Hazardous  materials; 
Hazardous  materials 
transportation — 

Oxygen  generators; 
shipping  descnption  and 
packaging:  published  6- 
5-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Common  crop  insurarx» 
regulations: 
Tot)acco;  comments  due  by 

7-16-97;  published  6-16- 

97 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 


Boll  Weevil  eradication  loan 
program;  implementation; 
comments  due  by  7-15- 
97;  published  5-16-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Sodium  acetate  and  sodium 
diacetate  use  as  flavonng 
agents;  comments  due  by 
7-18-97;  published  6-23- 
97 

AGRICULTURE 

DEPARTMENT 

Rural  Utiltties  Service 

Telecommunications  systems 
construction  policies  and 
procedures: 
Digital,  stored  program 
controlled  central  office 
equipment;  acceptance 
test  policy;  comments  due 
by  7-16-97;  published  6- 
16-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fishenes  of 
Exclusive  Economic 
Zone — 

At-sea  scale  certification 
program;  comments  due 
by  7-16-97;  published 
6-16-97 

Ice  and  slime  standard 
allowances  tor 
unwashed  Pacific 
halitHJt  and  sablefish; 
comments  due  by  7-17- 
97;  published  6-17-97 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
servk»s  (CHAMPUS): 
TRICARE  selected  reserve 
dental  program  (TSRDP); 
comments  due  by  7-15- 
97,  published  5-16-97 
Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewnte; 
comments  due  tjy  7-14- 
97;  published  5-14-97 

ENERGY  DEPARTMENT 
Energy  Efficiency  arKl 
Renewable  Energy  Office 

Energy  conservation: 
New  Federal  residential 
buiUings,  energy 
efficiency  code;  comments 
due  by  7-14-97;  published 
5-2-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
natkjnal  emission  standards: 


Secondary  lead  smelters. 

new  and  existing; 

comments  due  by  7-14- 

97;  published  6-13-97 
Air  quality  implementation 
plans:  approval  and 
promulgation,  various 
States 
California,  comments  due  by 

7-17-97;  published  6-17- 

97 

Illinois;  comments  due  by  7- 

17-97.  published  6-17-97 
Michigan,  comments  due  by 

7-14-97;  published  6-12- 

97 
South  Carolina;  comments 

due  by  7-16-97;  published 

6-16-97 
Tennessee;  comments  due 

by  7-17-97;  published  6- 

17-97 
Virginia;  comments  due  by 

7-14-97,  published  6-13- 

97 
Wisconsin;  comments  due 

by  7-14-97;  published  6- 

12-97 
Pesticides,  tolerances  in  food, 
animal  feeds,  and  raw 
agnculturat  commodities: 
Cartxjn  disulfide,  comments 

due  by  7-15-97;  published 

5-16-97 
Clopyralid,  comments  due 

by  7-15-97;  published  5- 

16-97 
Propamocarb  hydrochloride; 

comments  due  by  7-15- 

97:  published  5-16-97 
Pyndaben;  comments  due 

by  7-15-97:  published  5- 

16-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations:  table  of 
assignments: 
Minnesota  et  al..  comments 

due  by  7-14-97,  published 

5-29-97 
Missoun,  comments  due  by 

7-14-97;  published  5-29- 

97 
Television  broadcasting: 
Advanced  television  (ATV) 

systems,  digital 

technology  conversion; 

reporting  and 

recordkeeping 

requirements;  comments 

due  by  7-15-97;  published 

5-16-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure 
Insured  status;  notificatkjn  of 
changes,  comments  due 
by  7-14-97;  published  5- 

14-97 

FEDERAL  ELECTION 
COMMISSION 

Rulemaking  petitions 
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Prohibited  and  excessive 
contributions:  "soft 
money";  comments  due 
by  7-18-97,  published  6- 
18-97 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 

Z): 

Home  equity  loan  market; 
disclosure  requirements 
and  closed-end  mortgage 
loan  limrtations;  hearings; 
comments  due  by  7-18- 
97,  published  4-29-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

GRAS  or  pnor-sanctioned 

ingredients: 

Cntena  clanficalion; 
comments  due  by  7-15- 
97;  published  4-17-97 

Medical  devices: 
Medical  device  corrections 
and  removals:  reporting 
requirements:  comments 
due  by  7-18-97;  published 
5-19-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  building  products 
standards  and  certification 
program,  use  of  matenals 
bulletins,  comments  due  by 
7-18-97.  published  5-19-97 

HUD-owned  properties 

HUD-acquired  single  family 
property;  disposition; 
comments  due  by  7-14- 
97;  published  6-13-97 


INTERIOR  DEPARTMENT 
Indian  Attairs  Bureau 
Contracts  and  grants: 
IrKJian  highway  safety 
program:  competitive  grant 
selection  criteria; 
comments  due  by  7-15- 
97,  published  5-16-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Alexander  archipelago  wolf 
etc.;  comments  due  by  7- 
14-97;  published  6-12-97 
'oha  wai.  et  al.  (ten  plant 
taxa  from  Maui  Nui, 
Hawaii);  comments  due 
by  7-14-97;  published  5- 
15-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Utah;  comments  due  by  7- 
14-97;  published  6-13-97 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal,  metal  and  nonmetal 
mine  safety  and  health: 
Roof  arxj  rock  bolts  and 
accessories;  safety 
standards;  comment 
period  extension; 
comments  due  by  7-14- 
97;  published  6-30-97 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 
NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 


Radioactive  drugs  containing 
one  microcune  of  cartxjn- 
14  urea;  distribution  to 
persons  for  >in  vivo> 
diagnostic  use;  comments 
due  by  7-16-97;  published 
6-16-97 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Securities: 
Securities  Act  of  1933; 
section  18  covered 
secunties:  comments  due 
by  7-17-97,  published  6- 
17-97 
STATE  DEPARTMENT 
Visas;  immigrant 
documentation: 
Diversity  immigrant  visa 
program:  lottery 
administration  fee; 
comments  due  by  7-16- 
97;  published  6-16-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Dravirbridge  operations: 
Michigan;  comments  due  by 
7-15-97;  published  4-18- 
97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules: 

Fees  for  air  traffic  services 
for  certain  flights  through 
U.S. -controlled  airspace; 
comments  due  by  7-18- 
97:  published  3-20-97 
Airworthiness  directives: 
Boeing;  comments  due  by 

7-17-97;  published  6-6-97 
Bombardier;  comments  due 
by  7-14-97;  published  6-4- 
97 
Raytheon;  comments  due  by 
7-18-97;  published  5-13- 
97 
Robinson  Helicopter  Co.; 
comments  due  by  7-18- 
97;  published  5-19-97 


Twin  Commander  Aircraft 
Corp.;  comments  due  by 
7-17-97;  published  5-9-97 
« 
Class  E  airspace;  comments 
due  t)y  7-14-97;  published 
5-28-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Compressed  natural  gas 
fuel  containers;  comments 
due  by  7-14-97;  published 
5-30-97 

Pilots  Records  Improvement 
Act  of  1996: 

National  Dnver  Register 
information;  procedures 
for  pilots  to  request  and 
air  earners  to  receive; 
comments  due  by  7-18- 
97;  published  5-19-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Contracts  and  exemptions: 

Rail  general  exemption 
authority — 

Nonferrous  recyclables; 
comments  due  by  7-15- 
97;  published  5-23-97 

Rail  licensing  procedures: 

Commuter  rail  service 
continuation  subsidies  and 
discontinuance  notices; 
comments  due  by  7-14- 
97;  published  6-12-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Liquidity;  comments  due  by  7- 
14-97;  published  5-14-97 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 
published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 
numl>ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 
week  and  which  is  now  available  for  sale  at  the  Government  Printing 
Office. 

A  "•"  precedes  each  entry  that  is  now  available  on-line  through 
the  Government  Printing  Office's  GPO  Access  service  at  http:// 
www.access.gpo.gov/nara^cfr.  For  information  alXHJt  GPO  Access 
call  1-888-293-6498  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  whkih  is  revised  monthly. 

The  annual  rate  for  subscnptlon  to  all  revised  volumes  is  $951 .00 
domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 
charge  orders  to  (202)  512-2250. 

Title                                  Slock  Number  Price       ReviskMi  Dele 

•1,  2  (2  Reserved) (869-032-0000 1-8) $5.00       Feb.  1,  1997 


•3  (1996  Compilation 
and  Parts  100  and 
101)  


(869-032-00002-6) 20.00 


•4  (869-032-00003-4) 

5  Parts: 

•  1-699  (869-032-0004-2)  . 

•700-1199  (869-032-00005-1) 

•  1200-End,  6  (6 

Reserved)  (869-032-00006-9) 

7  Parts: 

•0-26  (869-032-00007-7) 

•27-52  (869-032-00008-5) 

•53-209 (869-032-00009-3) 

•210-299 „ (869-032-00010-7) 

•300-399 „ (869-032-00011-5) 

•400-699 „ (869-032-00012-3) 


7.00 

34.00 
26.00 

33.00 

26.00 
30.00 
22.00 
44.00 
22.00 
28.00 


'Jan  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 
Jan,  1,  1997 

Jan.  1,  1997 


•700-899 „ (869-032-00013-1) 31.00 


•90O-999  (869-032-00014-0) 

•  1000-1199  (869-032-00015-8) 

•  1200-1499  (869-032-00016-6) 

•  1500-1899  (869-032-00017-4) 

•  1900-1939  (869-032-00018-2) 

•  1940-1949  _ (869^)32-00019-1) 

•1950-1999  (869-032-00020-4) 

•2000-£nd (869-032-00021-2) 


40.00 
45.00 
33.00 
53.00 
19,00 
40.00 
42.00 
20.00 


Jan.  1, 
Jan.  1, 
Jan.  1. 
Jon.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1. 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jan.  1, 
Jon.  1, 
Jan.  1, 


1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 


Title  Stock  Number 

14  Parts: 

•1-59  (869-032-00037-9) 

•60-139 (869-032-00036-7) 

140-199 „ (869-032-00039-5) 

•200-1 199  (869-032-00040-9) 

•  12D0-End (869-032-00041-7) 


Price       Revision  Date 


44.M 
38.00 
16.00 
30.00 
21.00 


...„  (869-032-00042-5) 21 .00 

....  (869-032-00043-3) 32  00 

....  (869-032-00044- 1 ) 22.00 


15  Parts: 

0-299  

300-799  

•800-£nd , 

16  Parts: 

•0-999  (869-032-00045-0) 30.00 

•lOOO^nd (869-032-00046-8) 34.00 

17  Parts: 

•1-199  ...: (869-032-00048-4) 

•200-239 (869-028-00053-3) 

••240-End  (869-O32-O005O-6) 

18  Parts: 

•  1-149  (869-028-00055-0) 

150-279 (869-028-00056-8) 

280-399 (869-028-00067-6) 

•400-End (869-032-00052-2) 

19  Parts: 

•  1-140  (869-032-00053-1) 

•  141-199  (869-032-00054-9) 

•200-End (869-032-00055-7) 


21.00 
25.TO 

40.x 

17.00 
12.00 
13.W 
14.00 

33.00 
30.TO 
16.00 

20  Parts: 

•  1-399  (869-032-00056-5) 26.00 

•400-499  (869-032-00057-3) 46.00 

•500-€nd „ (869-032-00058-1) 42.00 

21  Parts: 

•  1-99  (869-032-00059-0)  21.00 

••100-169 (869-032-00060-3) 27.00 

•  170-199  (869-032-00061-1) 28.00 

•200-299  (869-032-00062-0)  9.00 

•300-499 (869-028-00069-0) 50.M 

500-599 „ (869-032-00064-6) 28.00 

•600-799 (869-032-00065-4) 9.00 

•800-1299 „ (869-028-00072-0) 30.00 

••1300-€nd  (869-032-00067-1) 13.M 

22  Parts: 

1-299  (869-032-00068-9) 42.00 

••300-End  (869-032-00069-7) 31.00 


(869-032-O0022-1) 30.00        Jon   1,  1997         25  (869-032-00076-0) 


39.00 
33.00 


•8  

9  Parts: 

•  1-199  (869-032-00023-9) 

•200-End (869-032-00024-7) 

10  Parts: 

•0-50  (869-032-00025-5) 39,00 

•51-199 (869-032-00026-3) 31.00 

•200-499 (869-032-00027-1) 30.00 

•500-End (869-032-00028-0) 42.00 


Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 

Jan.  1,  1997 

Jan.  1,  1997 

Jan.  1,  1997 


•11  (869-032-00029-8) 20.00  Jan.  1,  1997 

12  Parts: 

•  1-199  (869-032-00030- 1) 16.00  Jan,  1,  1997 

•200-219 (869-032-00031-0) 20.00  Jon.  1,  1997 

•220-299 (869-032-00032-8) 34.00  Jan.  1,  1997 

•300-499 (869-032-00033-6) 27.00  Jan.  1,  1997 

•500-599 (869-032-00034-4) 24.00  Jan.  1,  1997 

•600-End (869-032-00035-2) 40.00  Jan.  1,  1997 

•13  (869-032-00036-1) 23.00  Jan.  1,  1997 


30.00 
29.00 

18.00 
42.00 
14.00 

42.00 

26  Parts: 

§§1.0-1-1.60  (869-032-00077-8) 21.00 

§§1.61-1.169 (869-028-00086-0) 34.00 

§§1,170-1.300  (869-O28-00087-8)  24,00 

§§1.301-1.400 (869-028-00088-6) 17.00 

§§1.401-1.440  (869-032-00081-6) 39.00 

§§1.441-1.500  (869-032-00082-4)  22.00 

§§  1.501-1.640  (869-032-00083-2) 28.00 

§§  1.641-1.850 (869-032-00084-1) 33.W 

§§  1.851-1.907  (869-028^XX)93-2) 26.00 

§§  1.908-1.1000  (869-028-00094-1) 26.00 

§§1.1001-1.1400  (869-032-00087-5) 35.00 

35.00 
28.00 
25.00 
17.00 
18.00 
33.00 
6.00 


§§1.1401-£nd  (869-028-00096-7) 

2-29  (869-028-00097-5) 

30-39  (869-032-00090-5) 

40^9  (869-032-00091-3) 

50-299 (869-032-00092-1) 

300-499 (869-032-00093-0) 

500-599 (869-032-00094-8) 


Jan  1, 

Jan  1, 

Jan.  1, 

Jan  1, 

Jan.  1. 

Jan.  1, 

Jan,  1, 

Jan.  1. 

Jan.  1. 

Jan.  1, 

Apr,  1. 

Apr  1. 

Apr.  1. 

Apr,  1. 

Apr.  1. 

Apr.  I, 

Apr.  1, 

Apr.  1, 

Apr.  1. 

Ap(.  1, 

Apr  1. 

Apr.  1, 

Apr.  1, 


Apr 
Apr 
Apr 
Apr 
Apt 
Apr 
Apr 
Apr 
Apr 


Apr   1. 
Apr,  1, 

•23  (869-028-00076-2) 21.00        Apr.  1, 

24  Parts: 

0-199  „ (869-028-00077-1)  .. 

•20O499  (869-032-00072-7)  .. 

500-699  „ (869-032-00073-5)  .. 

700-1699  (869-032-00074-3)  .. 

1700-End (869-028-00083-5)  .. 


May  1, 
Apr  1. 
Apr  1. 
Apr.l. 
May  1, 

May  1, 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
AjM. 
Apr. 
Apr 
«Apf 


1, 


997 
997 
997 
997 
997 

997 
997 
997 

997 
997 

997 
996 
997 

996 
996 
996 
997 

997 
997 
997 

997 
997 
997 

997 
997 
997 
997 
996 
997 
997 
996 
997 

997 
997 

996 

996 
997 
997 
997 
996 

997 


997 
996 
996 
996 
997 
997 
997 
997 
996 
996 
997 
996 
996 
997 
997 
997 
997 
990 
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Stock  Number  Price 

(869-032-00095-3) 9.50 


Title 

600-€nd  , 

27  Parts: 

1-199  (869-025-00104-1) 

•200-€n<J  -...  (869-€32-00097-2)  — 

28  Parts:  

1-42    (869-028-00106-8) 

43-end  (869-028-00107-6)  


800-£nd  

33  Parts: 

1-124 (869-02M»  128-9) 

125-199 (869-028-00129-7) 

200-€ncl  (869-028-00130-1) 

34  Parts: 

1-299    (869-028-00131-9) 

300-399  (869-028-00132-7) 

400-€nd  (869-028-00133-5) 


40  Parts: 

•1-61   _ (869-028-00 

•62 „ (869-028-00 

•5>59   (869-028-00 

60  (869-028-001 

•61-71    (869-028-00 

•72-80  (869-028-00 

•81-«5   (869-028-00 

86  _ (869-028-00 

•87-135  (869-028-00 

•  136-149  (869-028-00 

•  150-189 (869-028-00 

•  190-259 (869-028-00 

•260-299  (869-028-00 

•300-399 (869-028-00 

•400^24 (869-028-00 


44.ro 
i7.ro 

36in 

3000 

26.ro 
i2.ro 
48.ro 
2o.ro 


29  Parts: 

0-99      {869-028-roi08-4)  . 

100-499 (869-02&-roi0<;^2)  . 

500-899    (869-028-roi  10-6)  . 

900-1899  (869-028-roi  1 1-4)  . 

1900-1910  (§§19ro  to 

1910,999)    (869-028-ro  112-2)  . 

1910  (§§  1910.  loro  to 

end)  (869-02W)0113-l)  . 

1911-1925 (869-028-ro  114-9) 

1926    (869-028-ro  11 5-7)  , 

1927-€nd ™ (869-028^»l  16-5) 

30  Parts: 

1-199  „ (869-028-roil7-3) 

200-699 (869-028-roil^l) 

700-€nd  {869-028-roi  19-0) 

31  Parts: 

0-199  (869-028-ro  120-3) 

20D-End  (869-028-ro  12 1-1) 

32  Parts: 

1-39  Vo*  I 15.00 

1-39  Vol.  II 19«) 

1-39  Vol.  ill 18.00 

1-190  (86<M)28-ro  122-0) 

191-399 „ (869-028-ro  123-8) 

400-629   (869-028-ro  124-6) 

630-699  (869-028-00125-^) 

700-799  (869-028-ro  126-2) 


Revision  Date 
Apr.  1,  1997 

Apr.  1,  1996 
Apr.  1,  1997 

July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 


43.ro        July  1,  1996 


27.ro 
i9.ro 
30.ro 
38.ro 

33.ro 
26.ro 
38.ro 

20.ro 

33J)0 


July  1 
July  1 
July  1 


1996 
1996 
1996 


July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  I,  1996 
July  1,  1996 


42.ro 

50.ro 
34.ro 
i4.ro 
28.ro 

,(86'M328-roi27-l) 28.ro 


2Juty 

2  July 

iJuty 

Jiiy 

July 

July 

*July 

July 

July 


1,  1984 
1,  1984 
1,  1984 
1,  1996 
1,  1996 
1,  1996 
1,  1991 
1,  1996 
1.  1996 


26.ro 

35i)0 
32J0O 

27.ro 
27.ro 
46.ro 


.  (869-028-ro  134-3) 15.ro 


20.ro 
48.ro 

24.ro 


July  1,  1996 
July  1,  1996 
July  1.1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 

July  1,  1996 


36  Parts 

1-199  (869-028-ro  135-1)  .. 

200-feKl  (869-028-ro  136-0)  .. 

37  (869-028-ro  137-8)  .. 

38  Parts: 

(>.17  (869-028-ro  138-6) 34.ro        July  1,  1996 

18-€nd  (869-028-ro  139-4) 38ro        July  1,  1996 

39  (869-028-ro  140-8) 23,ro        July  1,  1996 


41-6) 
42-4) 
43-2) 

44-1) 
145-9) 
146-7) 


50.ro 
5i.ro 
i4.ro 
47.ro 
47.ro 
34.ro 


147-5) 3i.ro 

148-3) 46.ro 

149-1)  35.ro 

150-5)  35.ro 

151-3)  33.ro 

152-1)  22.ro 

i5>0) 53.ro 

1S4-8)  28.ro 

55-6) 33.ro 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
JuN  1 
July 


1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 


July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 


Title  Stock  Number 

•425-699  (869-028-ro  156-4) 

•700-789 (869-028-ro  157-2) 

•790-€nd (869-028-ro  158-7) 


Price 

38.ro 
33.ro 
i9.ro 


41  Chapters: 

1. 1-1  to  1-10 i3.ro 

1,1-11  to  Appendix,  2  (2  Reserved) 13.ro 

3-6 - '4.00 

7               6.ro 

8 4.50 

9             i3.ro 

10^i7  9.50 

18,  Vol.  I,  Ports  1-5  13.ro 

18,  Vol.  II,  Ports  6-19 -....  13.ro 

18,  Vol  III.  Ports  20-52 »....  13.ro 

i9^iro ••••  i3.ro 

1-iro  (869-028-roi 59-9) i2.ro 

101  (869-028-roi60-2) 36.ro 

102-2ro (869-028-00161-1) 17.ro 

201-End  „. (869-02ft-roi62-9) 17.ro 

42  Parts: 

•  1-399  „ (869-028-ro  163-7)  .. 

•400-429 _....  (869-02&-ro  164-5)  .. 

•430-End (869-028-ro  165-3)  .. 


32.ro 
34.ro 

44.ro 


43  Parts: 

•  1-999  „ (869-028-roi66-1)  30.ro 

•  1000-end  _ (869-028-ro  167-0) 45.ro 

(869-02W)0 168-8) 31.ro 


28.ro 
i4.ro 
30.ro 
36.ro 


45  Parts: 

•  1-199  (869-028-ro  169-6)  . 

•200-499  (869-02&-ro  170-0)  . 

•500-1199  (869-028-roi  7 1-8)  . 

•  1200-€nd (869-028-ro  172-6)  . 

46  Parts: 

•  1-40 (869-028-roi  73-4) 

•41-69  (869-028-ro  174-2) 

•70-89  (869-028-ro  175-1) 

•90-139 (869-028-ro  176-9) 

•  140-155  (869-028-roi77-7) 

•  156-165  (869-028-ro  178-5) 

•  166-199  (869-028-ro  179-3) 

•200-499  (869-028-ro  180-7) 

•500-End (869-028-00181-5) 

47  Parts: 

•0-19  (869-028-ro  182-3) 

•20-39  (869-028-ro  183-1) 

•40-69  (869-028-ro  184-0) 

►70-79  (869-028-ro  185-8) 


26.ro 
2i.ro 
ii.ro 
26.ro 
i5.ro 
20.ro 
22.ro 
2i.ro 
i7.ro 

35.ro 
26.ro 
i8.ro 
33.ro 


•80-Er>d  (869-028-roi86-6) 39.ro 

48  Chapters: 

•  1  (Ports  1-51)  (869-028-ro  187-4) 45.ro 

•  1  (Ports  52-99)  (869-028-ro  188-2) 29.ro 

•2  (Ports  201-251)  (869-028-ro  189-1) 22.ro 

•2  (Ports  252-299)  (869-028-ro  190-4) 16.ro 

•3-6  (869-028-roi91-2) 30.ro 

•7-14  (869-028-roi92-1) 29.ro 

•  15-28  (869-028-ro  193-9) 38.ro 

•29-End  (869-028-ro  194-7) 25.ro 

49  Parts: 

•  1-99  ...". (869-028-ro  195-5) 32.ro 

•  100-185  (869-028-ro  196-3) 50.ro 

•  186-199  (869-028-roi97-l) 14.ro 

•200-399  (869-02&-roi9&-0)  39.ro 

•400^999  (869-02&-roi99-8) 49.ro 

•  1000-1199  (869-028-00200-5) 23.ro 

•  1200-End (869-028-00201-3) 15.ro 

50  Parts: 

•  1-199  (869-O28-O0202-1) 34.M 

•200-599 (869-028-ro203-0) 22.ro 

•600-ErHJ (869-028-00204-8) 26.ro 


Revision  Date 

July  1.  1996 
July  1,  1996 
July  1,  1996 

3  July  1,  1984 

ijuly  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

iJuly  1,  1984 

3  July  1,  1984 

iJuly  1,  1984 

3July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

J  July  1,  1984 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  I,  1996 

Oct.  1,  1996 

Oct.  1,  1996 

*Oct.  1,  1995 

Oct.  1,  1996 

Oct.  1.  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1 
Oct.  1 
Oct.  1 


1996 
1996 
1996 


Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
1996 


Oct.  1, 
Oct.  1, 
Oct.  1, 


1996 
1996 


Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 


CFP  Index  and  Findings 
Aids (869-032-00047-6) 45.ro        Jon,  1,  1997 
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Title  Stock  Number  Price       Revision  Date 

Complete  1997  CFR  set 951.ro  1997 

Microfiche  CFR  Edition: 

Subscription  (molted  as  issued)  247.ro  1997 

Individual  copies 1.00  1997 

Comptete  set  (one-time  mailing)  264.ro  1996 

Comptete  set  (one-time  moiling)  264.ro  1995 

'  Because  Title  3  is  an  annual  cotnoitatior,  mis  volume  and  aV  previous  volumes 
should  be  retained  as  o  permanent  rele»efK;e  source 

=  The  July  1.  1985  edition  o(  32  CFR  Parts  1-189  contars  a  note  only  for 
Parts  1-39  inclusive.  For  ttie  full  text  ol  the  Defense  Acquisition  Begulohons 
m  Parts  1-39,  consult  the  three  CFB  volumes  issued  as  o(  July  1,  1984,  containing 
ttwse  parts. 

»The  July  1,  1985  edition  o(  41  CFR  Chapters  1-100  contains  a  note  only 
(or  Chapters  1  to  49  inclusive  For  the  (u«  text  of  procurement  regulotions 
m  Chapters  I  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1964  contaning  those  chapters, 

'No  amendments  to  this  voiume  were  promulgated  during  the  period  Apr. 
1,  1990  to  Mct.  31,  1997,  The  CFR  volume  issued  April  l,  1990,  should  be 
retained 

5  No  amendments  to  this  volume  were  promulgated  durng  the  period  July 
1,  1991  to  June  30,  1996,  The  CFR  volume  Issued  Jufy  1,  1991,  should  be  retaned. 


«No  amendments  were  promuigoted  during  the  period  Octobei  i    1995  to 
September  30  1996  Ttw  CFR  volume  issued  October  1    1995  should  be  retar>ed 


Order  Now! 

The  United  States  Government  Manua! 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Ot  signiticanl  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

ITie  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


.  "S*^_  fJi  .  ^-     *Si?'*-''<S»**  '^  ^t^x 


*36  per  copy 


Charge  your  order. 
It's  easy!  ' 


I  United  States  Government 

_     iINFORMAnON 

PuetJOT-OiS  *  =S«C0>CAL3  *  ELHrmOMC  poooucts 
>der  P-ocess-fq  Cooe 

*7917 

□  YES,  please  send  me copies  of  The  United  States  Government  Manual,  1996/97, 

S/N  069-000-00069-0  at  *36  (*45  foreign)  each. 
Total  cost  of  my  order  is  « .  Price  Includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Check  method  of  payment: 

Q  Check  payable  to  Superintendent  of  Docunnents 


Company  or  personal  nanne 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  State,  Zip  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

Photocopies  of  this  form  are  acceptable. 

Please  include  complete  order  fonn  with  your  payment. 


□  GPO  Deposit  Account 

□  VISA      □  MasterCard 


■D 


(expiration  date)     Thank  you  for  your  order! 


Authorizing  signature  ^^^ 

Mail  orders  to:        Supenntendent  of  Documents 
PO.  Box  371954 
Pittsburgh,  PA  15250-7954 

Fax  orders  to:        (202)  51 2-2250 

Phone  orders  to:   (202)  51 2-1 800 
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Now  Avaflabie  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes) 

Ftbc,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  iCFR}  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Pnnting 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  19%  and  1997 
until  a  complete  set  is  available.  GPO  is  taking  steps  so 
that  the  online  and  printed  versions  of  the  CFR  will  be 
released  corKurrentJy. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authorized  by  the  Admrnissative 
Committee  of  the  Federal  Register. 

New  titles  and/or  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http://www.access.gpo.gov/nara'cfr 

For  additional  information  on  GPO  Access  products, 
services  and  access  methods,  see  page  11  or  contact  the 
GPO  Access  User  Support  Team  via; 

•     Phone:  toll-free:  1-888-293-6498 
'*'     Email:  gpoaccess@gpo.gov 
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FEDERAL  REGISTER  Published  daily,  Monday  through  Friday, 

(not  published  on  Saturdays.  Sundays,  or  on  official  holidavs), 
bv  the  Office  of  the  Federal  Register.  National  .\rchives  ana 
Records  Administration,  Washington,  IX  20408,  under  the  Federal 
Register  Act  (49  Stat.  500.  as  amended:  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  !)■  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
VVashmgton.  DC  20402 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
bv  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  tne  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper,  24x  microfiche  and 

as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  Access  is  issued  under  the  authority  of  the 
Aclrninistrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  by  6  a.m.  each  day  the  Federal  Register  is 
published  The  database  includes  both  text  and  graphics  from 
Volume  59.  Number  1  (January  2.  1994)  forv>rard.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 
www.access.gpo.gov/su__docs/.  by  using  local  WAIS  client 
software,  or  by  telnet  to  swais.access.gpo.gov,  then  login  as  guest, 
(no  password  required)   Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais,  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  Bpoaccess@gpo.gov;  by  faxing  to  (202) 
512-1262;  or  by  calling  toll  free  l-e8&-293-6498  or  (202)  512- 
1530  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  $555.  or  5607  for  a  combined  Federal  Register.  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8.00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  yo'.ir  GPO  Deposit 
Account.  VISA  or  MasterCard   Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 

page  number.  Example:  60  FR  12345. 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 

Subscriptions: 

Paper  or  fiche  202-512-1800 

Assistance  with  public  subscriptions  512-1806 

General  online  information  202-512-1530;  1-888-293-6498 

Single  copies/back  copies: 

Paper  or  fiche  512-1800 

Assistance  with  public  single  copies  512-1803 

FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche  523-5243 

Assistance  with  Federal  agency  subscriptions  523-5243 
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Agriculture  Department 

See  Farm  Service  Agency 

See  Forest  Service 

See  National  Agricultural  Statistics  Service 

See  Rural  Business-Cooperative  Service 

See  Rural  Housing  Service 

See  Rural  Utilities  Service 

Broadcasting  Board  of  Governors 

NOTICES 

Meetings;  Sunshine  Act,  36486 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Acquired  immiuiodeficiency  syndrome  (AIDS)  and 

human  immimodeficiency  virus  (HIV)  infection; 

epidemiologic  research  studies,  36514-36522 
Breast  and  cervical  cancer  health  education  interventions; 

replication  and  dissemination,  36522-36528 
Cancers;  prevention,  early  detection,  and  control; 

national  organizational  strategies,  36528-36533 
Emerging  infections;  extramural  applied  research  program 

and  novel  methods  for  identification,  36533-36541 
Healthcare-associated  infections  and  antimicrobial 

resistant  infections;  surveillance,  prevention,  and 

control;  research  and  demonstration  programs, 

36541-36546 
Hepatitis  C  virus  infection;  applied  research  in  emerging 

infections,  36546-36550 
National  tobacco  control  activities;  organizational 

initiatives  to  strengthen,  36550-36555 
Meetings: 
Safety  and  Occupational  Health  Study  Section;  NIOSH 

teleconference,  36555 

Children  and  Families  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Child  welfare  training  projects,  36610-36643 

Commerce  Department 

See  Economic  Development  Administration 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

Committee  for  tt>e  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Macau,  36499 

Commodity  Futures  Trading  Commission    . 

NOTICES 

Contract  market  proposals: 
Chicago  Board  of  Trade — 
Wheat.  36499-36501 

Consumer  Product  Safety  Commission 

RULES 

Confidential  business  information  received  from  EPA; 
safeguard  procedures;  CFR  part  removed,  36450 


Defense  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  36501 
Meetings: 

Science  Board  task  forces,  36501-36502 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Elian,  Gilbert  J.,  M.D.,  36574-36575 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Team  One  USA,  Inc.,  et  al.,  36486-36487 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  36502 

Ertergy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RUl^S 

Clean  Air  Act: 

Federal  air  toxics  program  delegation  approvals — 
Indiana,  36460-36463 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  36509- 
36510 
Clean  Air  Act: 
State  operating  permits  programs — 
West  Virginia,  36510 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 

Council,  36510-36511 
U.S.  Government  Representative  to  North  American 
Commission  on  Environmental  Cooperation — 
Governmental  Advisory  Committee,  36511 
National  Advisory  Committee,  36511 

Equal  Employment  Opportunity  Commission 

RULES 

Conflict  of  interests,  36447 

Executive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Farm  Service  Agency 

PROPOSED  RULES 
Program  regulations: 
Section  515  rural  rental  housing  loans;  requests 
processing  (Exhibit  A-8),  36467 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 
Industrie  Aeronautiche  E  Meccaniche,  36448—36450 
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Federal  Communications  Commission 

RULES 

Common  carrier  services: 

Terminal  equipment,  connection  to  telephone  network — 
Inside  wiring,  36463-36465 
PROPOSED  RULES 
Common  carrier  services; 

Terminal  equipment,  connection  to  telephone  networic — 
Inside  wiring,  36476—36477 

Toll  free  service  access  codes;  vanity  numbers,  36476 
NOTICES 

Meetings;  Sunshine  Act,  36511-36512 
Reporting  and  recordkeeping  requirements,  36512-36513 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Central  Illinois  Public  Service  Co.  et  al.,  36504-36505 

Cinergy  Services,  Inc..  et  al.,  36505-36507 
Environmental  statements;  availability,  etc.: 

Southern  California  Edison  Co.,  36507 
Environmental  statements;  notice  of  intent: 

Southern  Natural  Gas  Co..  36507-36509 
Applications,  hearings,  determinations,  etc.: 

Northern  Natural  Gas  Co.,  36502-36503 

Plains  Petroleum  Co.  et  al.,  36503 

Valero  Power  Services  Co.,  36503-36504 

Federal  Highway  Administration 

NOTICES 

Meetings: 
Intelligent  Transportation  Society  of  America,  36606- 
36607 

Federal  Housing  Finance  Board 

NOTICES 

Meetings:  Sunshine  Act,  36513 

Federal  Trade  Commission 

NOTICES 

Prohibited  trade  practices: 
American  Home  Products  Corp.,  36513-36514 
Schering-Plough  Healthcare  Products,  Inc.,  36514 

Fish  and  Wildlife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 

Lesser  prairie-chicken,  36482-36484 
Mountain  yellow-legged  frog,  36481-36482 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  36560- 
36568 
Endangered  and  threatened  species: 
Recovery  plans — 

Grizzly  bear,  36568-36569 

Food  and  Drug  Administration 

RULES 

Food  for  human  consumption: 
Beverages — 
Bottled  water;  quality  standards;  CFR  correction,  36460 
NOTICES 
Medical  devices;  premarket  approval: 

Biocompatibles,  Inc.;  Soft-55  EW  Aphakic  (vifilcon  A) 
Soft  (Hydrophilic)  Contact  Lenses  for  Extended  Wear, 
36555-36556 


CapSure  Epi  Pacing  Lead  (Model  4965),  36556-36557 
Maxim  Model  033-301  Pacing  Lead,  36557-36558 
Prostar  Percutaneous  Vascular  Surgical  (PVS)  System, 
36558 
New  drug,  biologies,  or  antibiotic  drug  for  human  use, 
application  for  marketing;  revised  form  FDA  356h 
availability.  36558-36560 
Organization,  functions,  and  authority  delegations: 
Health  and  Industry  Programs  Office;  realignment; 
correction,  36560 

Foreign  Claims  Settlement  Commission 

NOTICES 

Meetings;  Sunshine  Act,  36575-36576 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Tennessee 

Komatsu  America  International  Co.;  construction  and 
mining  equipment  parts  distribution  facility,  36487 
Texas,  36487-36488 

Forest  Service 

NOTICES 
Meetings: 
Olympic  Provincial  Interagency  Executive  Committee 
Advisory  Committee,  36485 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 

Immigration  and  Naturalization  Service 

RULES 

Naturalization: 
American  institutions  of  research  recognized  for 

preserving  residence  for  natujalization  purposes — 
University  of  La  Verne,  36447-36448 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 

International  Trade  Administration 

NOTICES 

Antidumping: 
Circular  welded  non-alloy  steel  pipe  frtim — 

Mexico,  36488 
Furfuryl  alcohol  from — 

South  Africa,  36488-36490 
Pencils,  cased,  from — 

China,  36491-36492 
Solid  urea  from — 

Former  German  Democratic  Republic,  36492-36495 
Stainless  steel  plate  from — 

Sweden.  36495-36498 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  36571 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Foreign  Claims  Settlement  Commission 
See  Immigration  and  Naturalization  Service 
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NOTICES 

Pollution  control;  consent  judgments: 
Anderson,  Greenwood  &  Co.  et  al.,  36571-36572 
DWG  Trust  Holding  Co.  et  al..  36572 

Privacy  Act: 

Systems  of  records,  36572-36574 

Labor  Department 

See  Occupational  Safety  and  Health  Administration 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  36576 

Land  Management  Bureau 

NOTICES 

Coal  leases,  exploration  licenses,  etc.: 

Utah,  36569-36570 
Environmental  statements;  notice  of  intent: 

Grand  Staircase-Escalante  National  Monument.  UT; 
management  plan,  36570-36571 
Realty  actions;  sales,  leases,  etc.: 

Arizona,  36571 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  36577- 
36578 
Meetings: 

Minority  Business  Resource  Advisory  Committee,  36578 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
International  Fire  &  Gas  Sales  &  Consulting  Services,  Inc., 
36578 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  36485 

National  institute  of  Standards  and  Technology 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

36498 
Meetings: 
Weights  and  Measures  National  Conference,  36498-36499 

National  Science  Foundation 

NOTICES 

Meetings: 
Education  and  Human  Resources  Advisory  Committee, 

36578 
Mathematical  and  Physical  Sciences  Advisory 

Committee,  36578 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  36578-36579 

Nuclear  Regulatory  Commission 

NOTICES 

Petitions;  Director's  decisions: 

Georgia  Institute  of  Technology,  36582-36585 
Applications,  hearings,  determinations,  etc.: 

Duquesne  Light  Co.  et  al.,  36579-36580 

Permsylvania  Power  &  Light  Co.,  36580-36581 

Philadelphia  Electric  Co.,  36581-36582 


Occupational  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  36576-36577 

Meetings: 
Occupational  Safety  and  Health  National  Advisory 
Committee,  36577 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  Slates 

Postal  Service 

NOTICES 

Guide  to  Manifest  Mailing  System;  revisions;  comment 
request,  36585 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Liquefied  natural  gas  facilities;  safety  standards — 
Flammable  vapor-gas  dispersion  protection  method, 
replacement,  etc.;  effective  date  confirmation  and 
partial  removal,  36465-36466 

Rural  Business-Cooperative  Service 

PROPOSED  RULES 
Program  regulations: 

Section  515  rural  rental  housing  loans;  requests 
processing  (Exhibit  A-8),  36467 
NOTICES 
Meetings: 
National  Sheep  Industry  Improvement  Center  Board, 
36485-36486 

Rural  Housing  Service 

PROPOSED  RULES 
Program  regulations: 

Section  515  rural  rental  housing  loans:  requests 
processing  (Exhibit  A-8),  36467 

Rural  Utilities  Service 

PROPOSED  RULES 

Program  regulations: 
Section  515  rural  rental  housing  loans;  requests 
processing  (Exhibit  A-8),  36467 

Securities  and  Exchange  Commission 

RULES 

Electronic  Data  Gathering,  Analvsis,  and  Retrieval  Svstem 
(EDGAR): 
Submission  of  filings  and  other  documents;  amendments, 
36450-36459 
PROPOSED  RULES 

Electronic  Data  Gathering,  Analysis,  and  Retrieval  System 
(EDGAR): 
Institutional  investment  managers;  Form  13F  electronic 
filing  requirement,  36467-36475 
NOTICES 

Joint  industry  plan: 
National  Association  of  Securities  Dealers.  Inc.,  et  al., 
36586-36587 
Self-regulatory  organizations: 
Clearing  agency  registration  applications — 
MBS  Clearing  Corp.,  36587-36588 
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Self-regulatorv  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  36588 — 36594 
Chicago  Stock  Exchange,  Inc.,  36594-36595 
National  Association  of  Securities  Dealers,  Inc.,  36595- 

36597 
New  York  Stock  Exchange,  Inc..  36597-36600 
Philadelphia  Stock  Exchange,  hic,  36600-36605 

Social  Security  Administration 

RULES 

Supplemental  security  income: 
Aged,  blind,  and  disabled — 
Determination  whether  disability  continues  or  ends, 
medically  necessary  and  available  treatment,  etc.; 
CFR  correction,  36460 

State  Department 

NOTICES 
Meetings: 

International  Economic  Policy  Advisory  Committee, 
36605-36606 

Statistical  Reporting  Service 

See  National  .Agricultural  Statistics  Service 

Surface  Transportation  Board 

PROPOSED  RULES 
Combinations  and  ownership: 
Jurisdiction  over  motor  finance  transactions;  withdrawn, 

36480-36481 
Motor  passenger  carriers  finance  applications;  revisions, 
36477-36480 
NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
South  Kansas  &  Oklahoma  Railroad.  Inc.,  36607-36608 

Textile  Agreements  Implementation  Committee 
See  Committee  for  the  Implementation  of  Textile 

Agreements 

Trade  Representative,  Office  of  United  States 

NOTICES 

Meetings: 

Industry  Sector  .Advisory  Committees — 
Capital  goods.  36606 


Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Research  and  Special  Programs  Administration 
See  Surface  Transportation  Board 
NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  36606 

Treasury  Department 

PROPOSED  RULES 

Currency  and  foreign  transactions;  financial  reporting  and 
recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 

Money  services  businesses;  meetings,  36475-36476 
NOTICES 

Organization,  functions,  and  authority  delegations; 

Deputy  Commissioner,  Internal  Revenue  Service,  36608 


Separate  Parts  In  This  Issue 


Part  II 


Department  of  Health  and  Human  Services,  Children  and 
Families  Administration,  36610-36643 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 
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Rules  and  Regulations 


Federal  Register 
Vol.  62,  No.  130 
Tuesday.  July  8,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  docunients  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtiich  Is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Docurrients.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  Issue  of  each  week. 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

5  CFR  Part  7201 

29  CFR  Parts  1600  and  1650 
RIN  3209^A15 

Supplemental  Standards  of  Ethical 
Conduct  for  Employees  of  the  Equal 
Employment  Opportunity  Commission 

agency:  Equal  Employment 
Opportunity  Commission  (EEOC  or 
Commission). 
action:  Final  rule. 

summary:  The  Equal  Employment 
Opportimity  Commission,  with  the 
concurrence  of  the  Office  of 
Government  Ethics  (OGE),  is  adopting 
as  final  without  change  an  interim  rule 
for  employees  of  EEOC  that 
supplements  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch  issued  by  OGE.  The  EEOC  is 
making  final  the  repeal  of  its  old  agency 
standards  of  conduct  regulations,  which 
were  superseded  by  OGE's  Standards  of 
Ethical  Conduct,  OGE's  financial 
disclosure  regulation,  and  EEOC's 
supplemental  standards.  In  addition, 
EEC)C  is  making  final  the  issuance  of  a 
cross-reference,  and  the  redesignation  of 
EEOC  debt  collection  procedures. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  July  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  M.  Inzeo,  Deputy  Legal 
Coimsel,  Thomas  J.  Schlageter,  Assistant 
Legal  Coimsel,  or  Kathleen  Oram, 
Senior  Attorney,  at  (202)  663-4669  or 
TDD  (202)  663-7026.  This  notice  is  also 
available  in  the  following  formats:  large 
print,  braille,  audio  tape  and  electronic 
file  on  computer  disk.  Requests  for  this 
notice  is  an  alternative  format  should  be 
made  to  EEOC's  Publications  Center  at 
1-800-669-3362. 
SUPPLEMENTARY  INFORMATION:  On 
February  26,  1996,  at  61  FR  7065-7067, 
the  Equal  Employment  Opportunity 


Commission,  with  the  concurrence  of 
the  Office  of  Government  Ethics, 
published  an  interim  supplemental 
standards  rule  to  implement  its  ethics 
program.  That  interim  rulemaking  also 
repealed  old  EEOC  standards  that  had 
been  superseded  by  OGE's  executive 
branchwide  Standards  and  financial 
disclosure  regulations,  as  well  as 
EEOC's  new  supplemental  standards. 
The  interim  rule  also  added  a  residual 
cross-reference  provision,  and 
redesignated  EEOC's  debt  collection  by 
salary  offset  procedures,  comments  were 
invited  from  the  public,  to  be  received 
by  EEOC  on  or  before  April  26,  1996.  No 
comments  were  received,  and  EEOC  has 
determined  that  no  changes  are  need  to 
the  interim  rule.  Therefore,  EEOC  is, 
with  OGE's  concurrence  as  to  the 
supplemental  standards,  adopting  the 
interim  rule,  without  change,  as  final, 
hi  promulgating  this  final  rule,  the 
Commission  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
This  regulation  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  imder  that  Executive  order  as  it 
deals  with  agency  organization, 
management,  and  personnel  matters  and 
is  not,  in  any  event,  deemed 
"significant"  thereunder.  As  required  by 
the  Regulatory  Flexibihty  act  (5  U.S.C. 
chapter  6),  it  is  hereby  certified  that  this 
final  rule  v«ll  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it 
applied  exclusively  to  EEOC  employees. 
In  addition,  the  Commission  has 
determined  that  his  final  rule  does  not 
impose  any  information  collection 
requirements  as  defined  by  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501,  etseq. 

List  of  Subiects 

5  CFR  Part  7201 

Conflict  of  interests;  Government 
employees. 

29  CFR  Part  1600 

Conflict  of  interests;  Government 
employees. 

29  CFR  Part  1650 

Debt  collection. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Equal  Employment 
Opportimity  Commission,  with  the 
concurrence  of  the  Office  of 


Government  Ethics,  is  adopting  the 
interim  rule  amending  title  5  of  the 
Code  of  Federal  Regulations  and  title  29. 
chapter  XTV'.  of  the  Code  of  Federal 
Regulations,  which  was  published  at  61 
FR  7065-7067  on  February  26,  1996,  as 
a  final  rule  without  change. 

Dated  at  Washington  E)C,  this  23rd  day  of 
June. 

For  the  Equal  Employment  Opportunifv- 
Commission. 
Gilbert  F.  Casellas, 
Chairman. 

Approved:  July  1,  1997. 
Stephen  D.  Potts, 

Director,  Office  of  Government  Ethics 
IFR  Doc.  97-17772  Filed  7-7-97:  8:45  am] 

BILUNQ  COOE  675(MW-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 
8  CFR  Part  316 


PNS  No.  1849-87] 


RIN1115-AE84 


Adding  the  University  of  La  Verne  to 
the  Listing  of  American  institutions  of 
Research 

AQENCY:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Immigration  and  Naturalization  Service 
(Service)  regulations  by  adding  the 
University  of  La  Verne  (La  Verne 
College  of  Athens)  to  the  list  of 
American  institutions  of  research 
recognized  by  the  Attorney  General  for 
the  purpose  of  preserving  residence  in 
the  United  States  for  naturalization. 
Persons  and  their  dependents  who 
expect  to  be  continuously  absent  from 
the  United  States  for  a  year  or  more 
because  of  work  at  one  of  the  American 
institutions  of  research  recognized  by 
the  Attorney  General  may  be  given 
permission  to  be  absent  without 
interrupting  continuous  residence  for 
naturalization  purposes.  This  change  is 
necessary  because  such  recognized 
institutions  are  published  in  the 
Service's  regulations.  Based  on  the 
findings  of  the  District  Director  of  Los 
Angeles,  the  Regional  Director  of  the 
Western  Region  determined  and  ordered 
on  February  5.  1997,  that  the  University 


36448  Federal  Register  /  Vol.  62.  No.  130  /  Tuesday.  July  8,  1997  /  Rules  and  Regulations 


of  La  Verne  (La  Verne  College  of 
Athens)  be  recognized  as  an  American 
institution  of  research  recognized  by  the 
Attorney  General. 

DATES:  This  final  rule  is  effective  August 
7,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jane  B.  Barker.  Senior  Adjudications 
Officer,  Benefits  Branch,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW..  Room  3214,  Washington.  DC 
20536.  telephone  (202) 514-5014. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Service  regulations,  after  an  applicant 
has  been  admitted  for  permanent 
residence,  he  or  she  must  reside  in  the 
United  States  continuously  for  at  least  5 
years  before  filing  an  application  for 
naturalization.  Under  certain 
circumstances,  persons  and  their 
dependents  who  expect  to  be 
continuously  absent  from  the  United 
States  for  a  year  or  more  because  of 
work  at  one  of  the  American  institutions 
of  research  recognized  by  the  Attorney 
General  may  be  given  permission  to  l>e 
absent  without  interrupting  continuous 
residence  for  naturalization  purposes. 
Based  on  the  findings  of  the  District 
Director  of  Los  Angeles,  the  Regional 
Director  of  the  Western  Region 
determined  and  ordered  on  February  5, 
1997,  that  the  University  of  La  Verne  (La 
Verne  College  of  Athens),  is  an 
American  institution  of  research  for  the 
purpose  of  preserving  residence  in  the 
United  States  for  naturalization. 
Accordingly.  §  316.20(a)  will  be 
amended  by  adding  that  institution  to 
the  list  of  American  institutions  of 
research  recognized  by  the  Attorney 
General. 

The  Service's  implementation  of  this 
rule  as  a  final  rule  is  based  upon  the 
"good  cause"  exceptions  found  at  5 
U.S.C.  553  (b)(B)  and  (d)(3).  The  reason 
for  immediate  implementation  of  this 
final  rule  is  as  follows:  This  rule  is 
editorial  in  natvue  and  merely  updates 
the  existing  institutional  listings 
currently  contained  in  Title  8  of  the 
Code  of  Federal  Regulations. 

Regulatory  Flexibility  Act 

The  Commissioner  of  the  Immigration 
and  Naturalization  Service,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  the  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
because  of  the  following  factors.  This 
rule  is  editorial  in  nature  and  merely 
updates  the  existing  institutional 
listings  currently  contained  in  Title  8  of 
the  Code  of  Federal  Regulations. 


Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiu^s  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
govenunents.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

This  rule  is  not  considered  by  the 
Department  of  Justice,  Immigration  and 
Naturalization  Service,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(0, 
Regulatory  Planning  and  Review,  and 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  under 
section  6(a)(3)(A). 

Executive  Order  12612 

The  regulation  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Executive  Order  12988 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  E.O.  12988. 

List  of  Subjects  in  8  CFR  Part  316 

Qtizenship  and  Naturalization. 

Accordingly,  part  316  of  chapter  I  of 
title  8  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 


PART  31&-GENERAL 
REQUIREMENTS  FOR 
NATURALIZATION 

1.  The  authority  citation  for  part  316 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1103,  1181,  1182,  1443, 
1447;  8  CFR  2. 

§316.20    [Amended] 

2.  In  §  316.20,  paragraph  (a)  is 
amended  by  adding  the  American 
institution  of  research  "University  of  La 
Verne  (La  Verne  College  of  Athens)" 
immediately  after  "University  of 
Kansas,  Office  of  International 
Programs". 

Dated:  June  23,  1997. 
Doris  Meiasner, 

Commissioner,  Immigration  and 

Naturalization  Service. 

(PR  Doc.  97-17715  Filed  7-7-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  96-CE-62-AD;  Amendment  39- 
10072;  AD  97-14-14] 

RIN  2120-nAA64 

Airworthiness  Directives;  Industrie 
Aeronautiche  E  Meccaniche  Model 
Piaggio  P-180  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that, 
applies  to  certain  Industrie 
Aeronautiche  E  Meccaniche  (I. A.M.) 
Model  Piaggio  P-180  airplanes  that  are 
equipped  with  a  certain  freon  air 
conditioning  system.  This  AD  requires 
inspecting  the  baggage  compartment  for 
stringer  or  air  cycle  machine  (ACM)  by- 
pass duct  damage,  repairing  any  damage 
found,  and  modifying  the  freon  air  inlet 
duct  and  electrical  wiring.  This  AD 
results  fi^m  trim  system  malfunction  on 
one  of  the  affected  airplanes,  resulting 
from  contact  between  the  freon  air  inlet 
duct  and  the  electrical  wiring.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  trim  system 
malfunction  caused  by  contact  between 
the  freon  air  inlet  duct  and  electrical 
wiring,  which  could  result  in  loss  of 
control  of  the  airplane. 
DATES:  Effective  August  29,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
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of  the  Federal  Register  as  of  August  29, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
I.A.M.  Rinaldo  Piaggio,  S.p.A.,  Via 
Cibrario,  4  16154.  Genoa,  Italy.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region,  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  No.  96-CE-62-AD,  Room 
1558.  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washii^on,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roman  T.  Gabrys,  Aerospace  Engineer. 
Small  Airplane  Directorate,  Airplane 
Certification  Service,  FAA.  1201 
Walnut,  Suite  900,  Kansas  City, 
Missouri  64106;  telephone  (816)  426- 
6932;  facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  ofThis 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  I.A.M.  Model  Piaggio  P- 
180  airplanes  of  the  same  type  design 
that  have  either  a  freon  air  conditioning 
system  incorporated  in  accordance  with 
LA.M.  Kit  80KS00004-*   *   *  (801/803/ 
805/807)  or  a  Keith  Freon  Air 
Conditioning  System  installed  in 
accordance  with  Supplemental  Type 
Certificate  (STC)  SA2762CE  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  February  14,  1997  (62  FR  6890).  The 
NPRM  proposed  to  require  inspecting 
the  baggage  compartment  for  stringer  or 
air  cycle  machine  (ACM)  by-pass  duct 
damage,  repairing  any  damage  found, 
and  modifying  the  freon  air  inlet  duct 
and  electrical  wiring  (Modification  No. 
80M000014).  Accomplishment  of  the 
proposed  inspection  and  modification 
as  specified  in  the  NPRM  would  be  in 
accordance  with  Piaggio  Avante  P-180 
Service  Bulletin  80-00083,  Original 
Issue:  December  7,  1994;  Revision  No^^l: 
December  5, 1995. 

The  NPRM  was  the  result  of  trim 
system  malfunction  on  one  of  the 
affected  airplanes,  resulting  from 
contact  between  the  freon  air  inlet  duct 
and  the  electrical  wiring. 

Interested  {>ersons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 


The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  5  airplanes  in 
the  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  18 
workhours  (inspection:  2  workhours; 
modification:  16  workhours)  per 
airplane  to  accomplish  the  required 
action,  and  that  the  average  labor  rate  is 
approximately  $60  an  hour.  Parts  cost 
approximately  $100  per  airplane.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $5,900  or  $1,180  per  airplane. 

The  above  figures  only  take  into 
account  the  cost  of  the  inspection  and 
modification,  and  do  not  account  for  the 
cost  of  replacing  any  parts  found 
damaged  during  the  inspection.  The 
FAA  has  no  way  of  determining  how 
many  airplanes  may  be  found  damaged 
during  the  inspections. 

The  FAA  knows  of  no  affected 
airplane  owner/operator  (of  the  five 
affected)  that  has  already  accomplished 
the  required  action. 

Regulatory  Impact 

The  regulations  adopted  herein  virill 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rides  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 


Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

An&ortty:  49  U.S.C  106(g),  40113,  44701. 

139.13    [AmendMq 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

•7-14-14  Industrie  Aeronaatkhe  E 

Meochaniche:  Amendment  39-10072: 
Docket  No.  96-C&-62-AD. 
Applicability:  Model  Piaggio  P-180 
airplanes,  serial  numbers  1004  and  1006 
through  1030,  certificated  in  any  category, 
that  have  either  a  &eon  air  conditioning 
system  incorporated  in  accordance  with 
LA.M.  Kit  80KS000O4-*    *   *  (801/803/805/ 
807)  or  a  Keith  Freon  Air  Conditioning 
System  installed  in  accordance  with 
Supplemental  Type  Certificate  (STC) 
SA2762CE. 

Note  1:  The  modificaUon  required  by  this 
AD  is  incorporated  at  manubcture  on  Model 
Piaggio  P-IBO  airplanes,  beginning  with 
serial  number  1031.  Airplanes  with  this 
modification  are  not  afiected  by  this  AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aCfected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  100 
hours  time-in-service  after  the  efCsctive  date 
of  this  AD,  unless  already  accomplished. 

To  prevent  trim  system  malfunction  caused 
by  contact  between  the  freon  air  inlet  duct 
and  electrical  wiring,  which  could  result  in 
loss  of  control  of  the  airplane,  accomplish  the 
following: 

(a)  Inspect  the  Iwggage  comp>artment  for 
stringer  or  air  cycle  marhine  (ACM)  by-pass 
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duct  damage  (cracks,  frays,  nicks,  dents,  etc.) 
in  accordance  with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  of  Piaggio  Avante  P- 
180  Service  BuUeUn  (SB)  80-00083,  Original 
Issue:  December  7,  1994;  Revision  No.  1: 
December  5,  1995.  If  any  parts  are  damaged, 
prior  to  further  flight,  repair  or  replace  the 
damaged  part  in  accordance  with  the 
applicable  maintenance  manual. 

(b)  Modify  the  freon  air  inlet  duct  and 
electrical  wiring  (Modification  No. 
8OM0OOO14)  in  accordance  with  the 
ACCOMPUSHMENT  INSTRUCTIONS 
section  of  Piaggio  Avante  P-180  SB  80- 
00083.  Original  Issue:  December  7,  1994; 
Revision  No.  1:  December  5. 1995. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager.  Small  Airplane 
Directorate,  FAA.  1201  Walnut,  suite  900, 
Kansas  City.  Missouri  64106.  The  request 
shall  be  forwarded  through  an  appropriate 
FAA  Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Small  Airplane  Directorate. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Small  Airplane 
Directorate. 

(e)  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Piaggio  Avante  P-180  SB 
80-00083.  Original  Issue:  December  7,  1994; 
Revision  No.  1:  December  5,  1995.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  I. A.M. 
Rinaldo  Piaggio,  S.p.A.,  Via  Cibrario,  4 
16154,  Genoa,  Italy.  Copies  may  be  inspected 
at  the  FAA,  Central  Region.  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(f)  This  amendment  (39-10072)  becomes 
effective  on  August  29,  1997. 

Issued  in  Kansas  City,  Missouri,  on  June 
30.  1997. 

Mkhael  Gallaghar, 

Manager.  SmaJI  AJrplane  Directorate.  Aircraft 
Certification  Service. 
IFR  Doc.  97-17732  Filed  7-7-97;  8:45  am) 

BIUJNG  C006  4010-1^^ 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Parts  1000  and  1017 

Removal  of  Confidential  Business 
Information  Regulations 

AOBUCY:  Consumer  Product  Safety 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  The  Consumer  Product  Safety 
Commission  ("Commission")  is 
removing  16  CFR  part  1017,  Procedures 
for  Safeguarding  Confidential  Business 
Information  Received  from  EPA, 
because  it  is  duplicative  of  EPA 
regulations  and  procedures  that  the 
Commission  is  obligated  to  follow. 
EFFECTIVE  DATE:  July  8,  1997. 
ADDRESSES:  Office  of  the  Secretary. 
Consumer  Product  Safety  Commission. 
Washington,  DC  20207. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Joseph  F.  Rosenthal,  Office  of  the 
General  Counsel.  Consumer  Product 
Safety  Commission,  Washington,  DC 
20207,  telephone  301-504-0980. 
SUPPLEMENTARY  INFORMATION:  16  CFR 
part  1017  sets  forth  internal  procedures 
for  handling  confidential  business 
information  that  the  Commission 
receives  from  time  to  time  from  the 
Environmental  Protection  Agency.  It 
also  sets  forth  internal  procediu«s  for 
handling  chemical  formulation 
information  that  the  Consumer  Product 
Safety  Commission  obtained  from 
consumer  product  manufacturers  in 
1975. 

The  procedures  described  in  part 
1017  for  handling  EPA  information  are 
now  obsolete.  Moreover,  the  procedures 
that  the  Commission  must  follow  in 
order  to  obtain  confidential  business 
information  from  EPA  are  procedures 
that  EPA  itself  mandates.  These 
procedures  include  an  annual  EPA 
certification  of  individual  Commission 
employees  as  a  condition  of  their  access 
to  EPA  confidential  business 
information. 

The  Commission  sees  no  value  in 
replicating  those  procedures  in  its  own 
volume  of  regulations  in  the  Code  of 
Federal  Regulation.  Likewise,  the 
chemical  formulation  information 
obtained  in  1975  has  since  been 
destroyed  and  there  are  no  plans  to 
acquire  such  information  in  the  futiu^. 
Accordingly,  the  Commission  is 
removing  pait  1017  in  its  entirety. 

The  Commission  is  also  amending  16 
CFR  1000.27  to  indicate  that  the 
responsibility  for  handling  and 
safeguarding  confidential  business 
information  received  from  EPA, 
formerly  described  in  16  CFR  part  1017, 
remains  with  the  Commission's 
Directorate  for  Epidemiology  and  Health 
Sciences. 

Since  this  rule  relates  solely  to 
internal  agency  management,  pursuant 
to  5  U.S.C.  553(b),  notice  and  other 
public  procedures  are  not  required  and 
it  is  effective  immediately  upon 
publication  in  the  Federal  Register. 


Further,  this  action  is  not  a  rule  as 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-€12,  and,  thus,  is 
exempt  from  the  provisions  of  the  Act. 
This  action  will  have  no  effect  on  the 
environment. 


List  of  Subjects 

16  CFR  Part  1000 

Organization  and  functions 
(Government  Agencies). 

16  CFR  Part  1017 

Business  and  industry,  Chemicals, 
Confidential  business  information, 
Security  measures. 

For  the  reason  stated  in  the  preamble, 
Chapter  11.  Title  16  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  100O-COMMISSION 
ORGANIZATION  AND  FUNCTIONS 

1.  The  authority  citation  for  part  1000 
continues  to  read  as  follows: 

Aathority:  5  U.S.C.  552(a). 

§  1000.27    [Amended] 

2.  Section  1000.27  is  amended  by 
adding  the  following  new  sentence  at 
the  end:  "The  Directorate  is  responsible 
for  managing  and  safeguarding 
confidential  business  information 
received  from  the  Environmental 
Protection  Agency  in  accordance  with 
the  requirements  of  that  agency." 

PART  1017— {REMOVED} 

1.  Under  authority  of  5  U.S.C.  301, 
part  1017  is  removed  and  reserved. 

Dated:  July  1,  1997. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 

[FR  Doc.  97-17771  Filed  7-7-97;  8:45  am) 
BILUNG  CODE  6366-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  200,  228,  229,  230,  232, 
239.  240  and  260 

[Release  Nos.  33-7427;  34-38798;  39-2355; 
IC-22730;  RIe  No.  87-28-06] 

RIN  3235-AG96 

Rulemaking  for  the  EDGAR  System 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  today 
adopts  a  number  of  amendments  to  its 
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rules  governing  the  submission  of  filings 
and  other  docimients  through  the 
Electronic  Data  Gathering,  Analysis,  and 
Retrieval  ("EDGAR")  system.  These 
amendments  reflect  the  Commission's 
experience  with  the  EDGAR  system  as 
well  as  the  close  of  the  initial  phase-in 
stage  of  the  EDGAR  project. 
EFFECTIVE  DATE:  These  rule  changes  will 
become  effective  on  August  7, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  R.  Budge,  Division  of  Corporation 
Finance  at  (202)  942-2950,  or  Ruth 
Armfield  Sanders,  Division  of 
Investment  Management  at  (202)  942- 
0633,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC.  20549. 
SUPPLEMBTTARY  INFORMATION:  The 
Commission  today  adopts  amendments 
to  the  following  rules  relating  to 
electronic  filing  on  the  EDGAR  system: 
Rule  200.30-1,'  Rule  200.30-5,^  Item 
601  of  Regulation  S-B  and  Regulation 
S-K,3  Rule  405  of  Regulation  C*  Rules 
10,5  11  6  101,7  102,8  201,9  202, '0  303," 
304, '2  307'3  and  311  '*  of  Regulation  S- 
T,'5  Forms  S-2,'*  S-3."  S-8,'«  F-2'9 
and  F-3  ^  under  the  Seciurities  Act  of 
1933  ("Securities  Act"),^"  Rule  0-1,^2 
Rule  13d-2,"  Rule  13e-4,2'»  Schedule 
14A,23  and  Rule  14e-l  2*  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),"  and  Rule  0-2  ^s 
imder  the  Trust  Indenture  Act  of  1939.^9 
The  Commission  also  is  adding  new 
Rules  100  and  601  to  Regulation  S-T, 
and  eliminating  Rules  901,  902  and  903 
of  Regulation  S-T,  the  EDGAR 
transition  rules.  ^ 


1 17  CFR  200.35-1. 
J17  CFR  200.30-5. 

3  17  CFR  228.601  and  229.601.  respectively. 
«17  CFR  230.405. 
M7  CFR  232.10. 
»17  CFR  232.11. 
'l?  CFR  232.101. 
•17  CFR  232.102. 
»17  CFR  232.201. 
">17  CFR  232.202. 
"  17  CFR  232.303. 
"17  CFR  232.304. 
"17  CFR  232.307. 
'«17  CFR  232.311. 
"17  CFR  Part  232. 
'*17  CFR  239.12. 
"'17  CFR  239.13. 
"17  CFR  239.16b. 
"17  CFR  239.32. 
»17  CFR  239.33. 
"  15  U.S.C  77a  et  seq. 
» 17  CFR  240.0-1. 
"17CFR240.13<i-2. 
"17CFR240.13O-4. 
»*17  CFR  240.148-101. 
»17CFR240.14e-l. 
"15  U.S.C.  78aefse<j. 
» 17  CFR  260.0-2. 
» 15  U.S.C.  77aaaef  se<j. 
»17  CFR  232.901.  232.902  and  232.903. 
respectively. 


I.  Background 

In  1993,  registrants  and  others  began 
to  electronically  submit  many  of  the 
dociunents  filed  with  the  Commission 
via  the  EDGAR  system. ''  Domestic 
registrants  became  electronic  filers  in  a 
series  of  discrete  phase-in  groups. 
Following  a  congressionally-mandated 
test  period,  which  included  electronic 
filing  by  several  phase- in  groups,  the 
Commission  certified  that  the  system 
satisfied  all  statutory  requirements  and 
announced  a  schedule  to  complete  the 
transition  to  mandated  electronic  filing 
for  most  filer8.32  On  May  6,  1996,  the 
last  group  of  domestic  registrants  was 
phased  in.  Once  the  phase-in  period 
was  over,  the  Commission  reviewed  its 
electronic  filing  rules  and  proposed  to 
update  them.33  The  Commission 
recognized  in  the  proposals  the  shift 
from  a  paper-based  filing  system  to  an 
electronic  one.  The  proposals  also 
reflected  the  practical  experience  the 
Commission  gained  with  electronic 
filing  over  the  last  several  years. 

n.  Rule  Changes  Adopted 

The  Commission  proposed  for  public 
comment  a  number  of  minor  and 
technical  changes  to  its  electronic  filing 
rules.  The  Commission  solicited 
comment  with  respect  to  each  proposal. 
Three  commenters  responded.'*  The 
Commission  continues  to  believe,  as  it 
did  in  the  proposing  release,  that  the 
rule  proposals  would  benefit  filers  and 
the  staff.  The  Commission  today  adopts 
the  proposed  changes,  except  as 
discussed  below. 

A.  EDGAR  Transition  Rules  Eliminated 

The  Commission  adopted  Rules  901 , 
902  and  903  of  Regulation  S-T  to  govern 
the  phase-in  of  registrants  and  provide 
guidance  in  situations  where  one  party 
to  a  transaction  was  a  phased-in 
electronic  filer  and  another  party  was  a 
paper  filer.  With  the  end  of  the  phase- 
in  period,  these  transition  rules  are  no 


'■  The  rules  initiating  mandated  electronic  filing 
were  adopted  as  interim  rules  in:  Release  h4o.  33- 
6977  (Fetxuary  23.  1993)  (58  FR  14628)  (conUining 
a  general  description  of  the  EDGAR  system. 
Regulation  S-T  (the  electronic  filing  regulation). 
and  the  rules  applicable  to  filings  processed  by  the 
Division  of  Corporation  Finance):  Release  No.  IC- 
19284  (February  23. 1993)  (56  FR  14848)  (relating 
to  rules  specific  to  investment  companies  and 
institutional  investment  managers):  and  Release  No. 
35-25746  (February  23,  1993)  (58  FR  14999) 
(relating  to  rules  specific  to  public  utility  holding 
companies). 

"Release  No.  33-7122  (December  19.  1994)  (59 
FR  67752). 

"Release  No.  33-7369  (December  5.  1996)  (61  FR 
65440) 

5*  These  letters  are  available  for  inspection  and 
copying  in  the  Public  Reference  Room  at  the 
Conunission's  Headquarters  at  450  Fifth  Street, 
NW..  Washington,  DC.  Refer  to  File  No  S7-28-96. 


longer  needed.  The  Commission  is 
eliminating  these  rules,  retaining  in 
other  rules  in  Regulation  S-T  any 
provisions  that  are  still  useful,  as 
explained  more  fully  below.'' 

B.  New  Rule  601  of  Regulation  S-T 
Governing  Foreign  Private  Issuers 

The  Commission  does  not  require 
foreign  private  issuers  and  foreign 
governments  to  file  electronically  unless 
they  are  acting  in  concert  with,  or  as  a 
third  party  filer  with  respect  to,  a 
domestic  registrant  Until  now,  foreign 
private  issuers'  electronic  filing 
responsibilities  were  ouUined  in  Rule 
901  of  Regulation  S-T.  Since  the 
Commission  has  now  eliminated  that 
rule,  its  requirements  applicable  to 
foreign  private  issuers  and  foreign 
governments  are  being  adopted  as  new 
Rule  601  of  Regulation  S-T.  This  rule 
states  that  these  entities  generally  are 
not  required  to  file  electronically,  unless 
they  are  filing  joinUy  with  a  domestic 
registrant  or  acting  as  a  third  party  filer 
with  resf>ect  to  such  a  registrant. 

The  new  rule  also  provides  that  these 
companies  or  entities  may  choose  to  file 
electronically  in  most  situations.  The 
EDGAR  system  currentiy  supports  many 
types  of  documents  filed  by  foreign 
private  issuers  and  foreign  governments. 
The  Commission  intends  to  make  future 
modifications  to  the  EDGAR  system, 
where  appropriate,  to  broaden  the 
availability  of  EDGAR  to  additional 
form  types  used  by  these  foreign  filers. 

The  new  rule  also  codifies  a  staff 
interpretation  where  a  foreign  private 


"  New  Rule  100  of  Regulation  S-T  and  the 
changes  to  Rule  101  of  Regulation  S-T.  The 
definition  of  "electronic  filer"  in  Rule  11  of 
Regulation  S-T,  Rule  405  of  Regulation  C,  Exchange 
Act  Rule  0-1,  and  Trust  Indenture  Act  Rule  0-1 
have  been  updated  to  reflect  these  changes 

Rule  101(d)  of  Regulation  S-T  now  includes  the 
requirement,  formerly  found  in  Rules  901(d)  and 
902(g),  that  a  new  electronic  filer  submit  a  paper 
copy  of  its  first  electronic  filing.  The  Commission 
also  is  retaining  in  Rule  101  the  note  formerly 
found  in  Rule  901  relating  to  electronic  filing  of 
beneficial  ownership  reports  with  respect  to  foreign 
private  issuers.  The  Office  of  EDGAR  Policy  in  the 
Division  of  Corporation  Finance  ((202)  942-2940)  or 
the  EDGAR  Branch  in  the  Division  of  Investment 
Man^emenl  ((202)  942-0591),  as  appropriate,  can 
answer  questions  relating  to  these  issues. 

The  provisions  delegating  authority  to  the 
Division  of  Corporation  Finance  and  the  Division  of 
Investment  Management  to  change  phase-in  dates 
are  also  being  elimmated.  Rule  902(e)  (17  CFR 
232.902(e))  addressed  matters  of  concern  during 
EDGAR  transition  from  paper  to  electronic  filing, 
particularly  with  reference  to  an  electronically  filed 
Securities  Act  Rule  497(e)  (17  CFR  230.497(e)) 
"sticker"  relating  to  a  prospectus  previously  filed 
in  paper.  Since  the  transition  has  been  completed, 
these  provisions  are  no  longer  necessary.  However, 
the  staff  continues  to  be  of  the  view  that  a  registrant 
need  not  re-submil  the  prospectus  or  statement  of 
additional  information  to  which  a  Rule  497(e) 
"sticker"  relates,  if  the  related  document  has  been 
filed  electronically. 
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issuer  engages  in  an  exchange  offer, 
merger  or  other  business  combination 
transaction  with  a  domestic  registrant 
and  the  foreign  private  issuer  files  a 
registration  statement  under  the 
Securities  Act  with  respect  to  the 
transaction.  In  these  cases,  the  parties 
can  file  the  registration  statement  and 
other  documents  relating  to  the 
transaction  in  paper  if  the  domestic 
registrant  will  not  be  a  reporting  entity 
when  the  transaction  is  concluded.  This 
eliminates  the  burden  from  companies 
whose  only  electronic  filing  obligations 
would  arise  in  connection  with  the 
filing  of  a  registration  statement. 

C.  Rule  10  of  Regulation  S-T 

Rule  10(b)  of  Regulation  S-T  ^  has  for 
several  years  included  a  note  strongly 
urging  persons  who  are  about  to  become 
electronic  filers  to  submit  a  Form  ID  to 
obtain  EE)GAR  access  and  security  codes 
between  three  and  six  months  prior  to 
their  first  required  electronic  filing.  The 
Commission  is  amending  this 
instruction  to  emphasize  that  those 
making  their  first  required  filings, 
including  issuers  majdng  initial  public 
offerings,  should  submit  their  Forms  ID 
early  to  be  ready  to  make  their  initial 
filings  in  electronic  format. 

D.  Rule  11  of  Regulation  S-T 

In  the  past,  the  Commission  retained 
its  official  records  on  microfiche.  The 
Commission  has  changed  this  practice 
and  now  allows  for  storage  of  filed 
documents  in  a  variety  of  media.  In 
order  to  reflect  current  records  retention 
practices,  the  term  "official  filing"  in 
Rule  ll(m)  of  Regulation  S-T"  is  being 
newly  defined  to  mean  any  filing  that 
has  been  received  and  accepted  by  the 
Commission,  regardless  of  filing 
medium. 

£■.  Rule  13  of  Regulation  S-T 

The  Commission  proposed  codifying 
in  Rule  13  of  Regulation  S-T  ^»  a  staff 
interpretive  letter  that  relates  to  the 
timing  of  filing  proxy  materials 
permitted  to  be  "mailed  for  filing"  with 
the  Commission  at  the  same  time  they 
are  published,  furnished,  sent  or  given 
to  security  holders  or  others."  This 
letter  allows  issuers  and  others  to 
electronically  file  proxy  materials 
promptly  on  the  next  business  day 
following  distribution  to  security 
holders  where  it  is  impracticable  to  file 
the  materials  electronically  on  the  same 
business  day  of  the  Commission 
(between  the  hours  of  8  a.m.  and  5:30 


'*17CFR  232.10(b). 

"17  CFR  232.111m). 

"17  CFR  232.13. 

^  Henry  Lesser  (November  28.  1995). 


p.m.)  on  which  the  distribution  first 
occurs.  The  Commission  staff  currently 
is  reviewing  the  rules  that  govern  the 
timing  of  filing  proxy  materials  in  light 
of  the  growing  public  reliance  on  the 
EDGAR  database  for  investment 
information  and  the  use  of  other  rapid 
information  dissemination  methods. 
Consequently,  the  Commission  has 
decided  not  to  codify  this  position  at 
this  time.  However,  the  interpretive 
position  given  in  the  Lesser  letter  will 
continue  to  be  in  effect  unless  and  until 
the  related  rules  are  changed. 

F.  Notification  of  Delayed  Filing— Form 
DF 

The  Commission  proposed  creating  a 
new  Form  DF  which  filers  could  use  to 
preserve  the  timeliness  of  their 
Exchange  Act  periodic  reports  and  other 
specified  documents  without  the  need 
for  staff  intervention.  The  proposal  was 
designed  as  an  alternative  to  the  filing 
date  adjustment  procedure  already  in 
place.  While  one  commenter  expressed 
a  positive  interest  in  the  proposal,  the 
Commission  has  decided  to  defer  action 
on  it  for  the  present.  Once  the  direction 
of  future  EDGAR  programming  is 
established,  the  Commission  may 
reconsider  the  proposal.  Filing  date 
adjustments  will  continue  to  be 
considered  on  a  case-by-case  basis. 
Under  Rule  13,  candidates  must 
demonstrate  bona  fide  attempts  to  file 
electronically  and  must  experience 
unanticipated  technical  difficulties  in 
order  to  qualify  for  a  filing  date 
adjustment  It  has  been  staff  policy  to 
consider  filing  date  adjustment  requests 
primarily  in  connection  with  Exchange 
Act  reports,  beneficial  ownership 
reports  and  reports  filed  under  section 
16.  Generally,  the  staff  does  not  grant 
filing  date  adjustments  relating  to 
registration  statements  or  other 
transactional  filings. 

Reasonable  requests  for  an  adjustment 
to  the  filing  date  of  an  Exchange  Act 
report  will  be  granted  if  the  filing  is 
made  (or  re-submitted)  promptly. 
However,  filers  have  an  obligation  to 
confirm  the  status  of  their  filings  and 
must  read  the  related  acceptance  or 
suspension  messages  carefully  to 
determine  if  the  filing  was  successfully 
made.  For  example,  if  a  filing 
inadvertently  was  submitted  as  a  test  or 
a  confirming  electronic  copy,  and  was 
therefore  not  considered  an  official 
filing,  a  new  filing  must  be  made 
immediately  and  the  staff  must  be 
notified  if  the  second  transmission  was 
after  the  due  date  of  the  filing  and  an 
adjustment  is  desired.  It  is  not  the 
policy  of  the  staff  to  grant  adjustments 
backdating  a  filing  over  an  extended 
period  of  time. 


G.  Rule  101  of  Regulation  S-T 

1.  Exemption  for  Form  10-K  as  First 
Electronic  Filing 

During  the  phase-in  period,  issuers 
had  an  automatic  exemption  fitim 
electronic  filing  for  their  first  required 
filing  after  becoming  subject  to 
electronic  filing  rules  if  that  document 
was  a  Form  10-K -^  or  lO-KSB."'  Now 
that  all  domestic  issuers  have  become 
electronic  filers,  this  provision  no 
longer  is  needed.  Reporting  entities  will 
already  have  had  the  advantage  of  the 
one-time  exemption  and  any  new 
issuer's  first  filing  will  not  be  an  aimual 
report  on  either  of  these  forms. 
Consequendy,  the  Commission  is 
eliminating  this  provision.  Of  course,  if 
a  company  experiences  special 
difficulties  in  the  preparation  or  filing  of 
its  aimual  reports,  it  may  continue  to 
follow  the  procedures  for  hardship 
exempdons  outlined  in  Rules  201  and 
202  of  Regulation  S-T. 

2.  Proxy  Materials  and  Aimual  Reports 
to  Security  Holders  Furnished  by 
Registrants  Subject  to  Reporting 
Obligations  Under  Section  15(d)  of  the 
Exchange  Act 

Form  10-K  and  Form  10.^KSB  both 
require  issuers  reporting  under  Section 
15(d)  of  the  Exchange  Act^  to  furnish 
to  the  Commission  for  its  information 
any  annual  report  to  security  holders 
covering  the  registrant's  last  fiscal  year 
and  every  proxy  statement,  form  of 
proxy  or  other  proxy  soliciting  material 
sent  to  more  than  ten  of  the  registrant's 
security  holders  with  respect  to  any 
annual  or  other  meeting  of  security 
holders.  When  these  issuers  submit  this 
information  with  their  Exchange  Act 
annual  reports,  it  is  not  deemed  filed 
with  the  Commission  unless  it  is 
incorporated  by  reference  into  the  report 
itself. 

The  Commission  intended  that  these 
documents  be  filed  electronically,  but 
they  were  not  specifically  addressed  in 
Rule  101  of  Regulation  S-T.  The 
Commission  is  amending  Rule  101  to 
correct  this  omission.  Filers  should 
submit  these  proxy  materials  using  the 
same  EDGAR  form  type  as  used  for 
other  definitive  proxy  statements,  DEF 
14A,  or  DEFA14A  for  definitive 
additional  materials,  as  outlined  in  the 
EDGAR  Filer  Manual.  Consistent  with 
the  requirements  to  furnish  annual 
reports  to  security  holders  under  the 
proxy  rules,  registrants  have  the  option 
to  submit  their  annual  report  to  seciuity 
holders  pursuant  to  these  annual 


«>17CFR249  310. 
*' 17  CFR  249.310b. 
«15U.S.C.  78o(d). 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday,  July  8,  1997  /  Rules  and  Regulations  36453 


reporting  provisions  either  in  paper  or 
in  electronic  format.  If  filed 
electronically,  filers  should  use  the  ARS 
form  type.*^ 

3.  Schedules  13D  and  13G 

The  electronic  filing  rules  require  that 
the  first  electronic  amendment  to  a 
paper-filed  Schedule  13D  or  Schedule 
13G  restate  the  entire  text  of  the 
schedule.^  The  purpose  of  this 
requirement  is  to  ensure  that  a  complete 
and  ciurent  copy  of  these  schedules  is 
placed  on  the  electronic  database  so  that 
financial  observers  do  not  need  to  refer 
to  paper  filings  for  a  complete  version 
of  the  filings.  However,  the  staff's 
position  has  been  that  if  the  purpose  of 
the  first  electronic  amendment  is  to 
report  a  reduction  in  beneficial 
owmership  that  relieves  the  filer  from 
further  reporting  obligations,  the 
amendment  needs  not  include  a 
restatement  of  the  entire  text  of  the 
schedule,  but  only  the  amended 
portions.  The  Commission  is  codifying 
this  position.  A  restatement  requirement 
in  these  situations  is  burdensome  to 
filers  and  provides  litde  benefit  to  those 
who  follow  beneficial  ownership 
transactions. 

4.  Proxy  Material  Filed  Pursuant  to 
Exchange  Act  Rule  16b-3(b}(2)(ii} 

Effective  August  15,  1996,'»5  the 
(Dommission  no  longer  requires  that 
issuers  file  certain  proxy  material 
related  to  employee  benefit  plans  under 
the  rules  promulgated  under  section  16 
of  the  Exchange  Act.'**  Consequently, 
the  Commission  is  amending  Regulation 
S-T  Rule  101(c)  of  Regulation  S-T  to 
eliminate  the  provision  relating  to  the 
old  filing  requirement.*'' 

5.  Filings  Made  in  Connection  With 
Securities  Act  Exemptions 

The  Commission  has  eliminated 
Regulations  B  and  F,'**  which  provided 
exemptions  under  the  Securities  Act. 
Consequently,  references  in  Rule  101(c) 


*^  Investment  companies  are  required  to  file 
electronically  with  the  Commission  copies  of  their 
annual,  semi-annual  and  other  periodic  reports  to 
security  holders.  See  Rule  101(a)(iv)  of  Regulation 
S-T  (17  CFR  232.101(aMiv))  and  Rule  30b2-l  (17 
CFR  270.30b2-l)  of  the  Investment  Company  Act  of 
1940  (15  U.S.C.  808-1  et  seq]  ("Investment 
Company  Act").  These  filers  should  use  the  N-30D 
or  N-30B-2  form  type,  as  appropriate. 

"Rule  101(a)(2)(ii)  of  Regulation  S-T  (17  CFR 
232.101(a)(2)(ii))  and  Rule  13d-2(c)  (17  CFR 
240.13d-2(c)). 

«  Release  No.  34-37260  (May  31.  1996)  (61  FR 
30376). 

^Former  Rule  16b-3(b)(2)(ii)  (17  CFR  240.16b- 
3(b)(2)(ii)). 

'"Technical  amendments  to  citations  in 
paragraphs  ia)(l)(ii)  and  (c)(6)  of  Rule  101  also  have 
been  adopted. 

••Release  No.  33-7300  (May  31,  1996)  (61  FR 
30397). 


of  Regulation  S-T  to  filings  made 
pursuant  to  those  regulations  have  been 
removed. 

6.  Certain  Material  Filed  Ptu^uant  to 
Investment  Company  Act  Sections  23(c), 
24(e)  and  24(f) 

The  Commission  is  adding  to  the 
Regulation  S-T  list  of  mandated 
electronic  submissions  certain 
documents  previously  not  expressly 
included  in,  but  intended  to  be  covered 
under.  Rule  101  of  Regulation  S-T.'^ 
The  submissions  added  are  documents 
filed  with  the  Commission  pursuant  to 
Sections  23(c),»  24(6)."  and  24(f) '2  of 
the  Investment  Compcuiy  Act 

H.  Hardship  Exemptions 

1 .  Confirming  Copy  Legends 

Rule  202  of  Regulation  S-T  provides 
for  exemptions  from  electronic  filing, 
pursuant  to  delegated  authority,  for 
documents,  portions  of  documents,  or 
groups  of  documents  where  the 
electronic  filer  would  incur  undue 
burden  and  expense  to  convert  the 
material  to  an  electronic  format. 
Paragraph  (d)  of  that  rule  allows  the 
staff  to  grant  such  exemptions  for  a 
limited  period  of  time  premised  on  an 
undertaking  to  submit  an  electronic 
version  of  the  material  at  the  end  of  the 
stated  period.  However,  unlike  Rule  201 
(for  temporary  hardship  exemptions). 
Rule  202(d)  has  not  included  a 
requirement  that  the  electronic  version 
be  identified  as  a  confirming  electronic 
copy  of  what  was  filed  in  paper 
pursuant  to  the  exemption  by  including 
a  legend  to  that  effect  on  the  first  page 
of  the  document.  The  Commission  is 
adding  this  requirement  to  be  consistent 
with  other  similar  provisions  and  to 
alert  users  of  the  information  to  the  fact 
that  the  information  previously  had 
been  filed  in  paper. 

2.  Sanctions 

The  Commission  also  is  modifying  the 
language  foimd  in  Rule  202(d)  of 
Regulation  S-T  and  in  the  instructions 
to  Forms  S-2,  S-3,  S-8,  F-2  and  F-3  to 
reflect  the  fact  that  failure  to  submit  a 
confirming  electronic  copy  pursuant  to 
a  Rule  202(d)  hardship  exemption 
renders  the  registrant  ineligible  to  use 
the  form.  Rule  303  of  Regulation  S-T 
also  is  revised  by  broadening  its 


*>Rule  101(a)(l)(iv)  of  Regulation  S-T  (17  CFR 
232.101(a)(l)(iv)). 

» 15  U.S.C  808-23(c). 

"  15  U.S.C.  808-24(e). 

"15  use.  80a-24(f).  While  Form  24F-2  (17  CFR 
274.24)  is  among  the  Rlings  which  must  be 
submitted  electronically,  filers  should  be  aware  that 
there  is  no  need  to  replicate  electronically  items 
such  as  boxes  and  vertical  lines  appearing  in  the 
paper  version  of  this  form. 


language  to  provide  that  dociunents 
filed  in  paper  under  Rule  2D2(d)  cannot 
be  incorporated  by  reference  if  a 
required  confirming  electronic  copy  is 
not  submitted  with  respect  to  that 
document.  Similarly,  the  tender  offer 
rules  have  been  amended  to  indicate 
that  tender  offer  periods  are  tolled  so 
long  as  all  required  confirming 
electronic  copies  have  not  been 
submitted  to  the  Commission.^'  These 
changes  are  consistent  with  the 
treatment  associated  with  temporary 
hardship  exemption  requirements  and 
codify  current  staff  interpretation. 

3.  Exhibits 

a.  Exhibit  index.  Rule  102  of 
Regulation  S-T  and  Item  601  of 
Regulations  S-K  and  S-B  require  filers 
to  indicate  in  a  filing's  exhibit  index 
whether  a  confirming  electronic  copy  of 
a  paper-filed  exhibit  has  been  submitted 
by  placing  the  letters  "CE"  next  to  the 
item  in  the  index.  In  the  past,  the 
language  in  the  rules  has  been  limited 
to  confirming  electronic  copies 
submitted  pursuant  to  a  temporary 
hardship  exemption.  The  Commission  is 
amending  these  provisions  to 
encompass  all  documents  originally 
filed  in  paper  pursuant  to  any  type  of 
hardship  exemption  for  which  a  filer 
submits  a  required  confirming 
electronic  copy. 

b.  Technical  procedures.  The 
electronic  filing  rules  contemplate 
imder  certain  circumstances  paper  filing 
of  exhibits  in  connection  with  an 
otherwise  electronic  filing.  Filers  may 
do  this  piu^uant  to  either  a  temporary 
hardship  exemption  or  a  continuing 
hardship  exemption,  depending  on  the 
type  of  hardship  involved.  In  every  case 
involving  a  temporary  hardship 
exemption,  the  filer  is  required  within 
six  business  days  following  the  pajier 
filing  to  submit  a  confirming  electronic 
copy  of  the  material  filed  in  paper.^ 
Persons  making  filings  in  paper 
pursuant  to  a  continuing  hardship 
exemption  may  be  required  to  file  a 
confirming  electronic  copy  of  the  paper- 
filed  material  after  a  designated  period 
of  time.**  Usually  a  confirming 
electronic  copy  consists  of  an  entire 
filing  that  was  filed  in  paper  pursuant 

to  a  hardship  exemption.  The  electronic 
version  is  identified  to  the  electronic 
system  as  only  a  copy  of  a  previoiisly- 
filed  paper  document  and  is  not 
considered  a  new  filing.  Where  the 
subject  of  the  hardship  exemption  is  an 
exhibit  only,  the  standard  protocol 


"  Rules  1 3e-4  and  1 4e-l . 
"Rule  201(b)  of  Regulation  S-T  !17  CFR 
232.201  (b)]. 
»  Rule  202(d)  of  RegulaUon  S-T. 
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cannot  be  followed  because  exhibits 
cannot  be  filed  standing  alone — they 
must  be  a  part  of  a  filing. 

Persons  who  have  an  obligation  to 
submit  electronic  confirming  copies  of 
an  exhibit  filed  in  paper  pursuant  to  a 
hardship  exemption  must  submit  the 
exhibit  electronically  by  filing  an 
amendment  to  the  document  to  which 
the  exhibit  relates.  The  CONFIRMING- 
COPY  tag  should  not  be  used  in  the 
submission  header.  Filers  should 
include  a  statement  in  the  amendment 
explaining  that  the  amendment  is  solely 
to  submit  an  electronic  copy  of  an 
exhibit  previously  filed  in  paper 
pursuant  to  a  hardship  exemption.  The 
Commission  is  codifying  this  procedure 
in  the  rules  by  adding  an  instruction  to 
Rule  201  and  Rule  202  of  Regulation  S- 
T. 

/.  Proxy  Statement  Performance  Graph 

Electronic  filers  who  must  furnish  a 
stock  performance  comparison  graph  in 
their  proxy  statements  pursuant  to  Item 
402(/)  of  Regulation  S-K  '*  are  required 
to  satisfy  that  obligation  in  their 
electronic  filings  by  setting  forth  the 
data  bota  the  graph  in  tabular  form." 
The  rules  also  require  filers  to 
supplementally  furnish  a  copy  of  the 
graph  to  the  staff.  In  order  to  reduce  the 
burden  on  proxy  filers,  the  Commission 
is  eliminating  the  requirement  that  the 
graph  be  supplementally  sent  to  the 
staff.  Of  course,  registrants  will  continue 
to  be  required  to  produce  a  copy  of  the 
graph,  as  sent  to  security  holders,  upon 
staff  request,  pursuant  to  Rule  304(c).'* 

The  Commission  is  revising  Rule 
304(d)  to  expressly  apply  to  investment 
company  registrants.  Investment 
company  filers  will  now  follow  the 
provisions  of  Rule  304(d)  in  their 
preparation  of  the  line  graph  required 
by  Item  5 A  of  Form  N-IA,''  a  practice 
previously  encouraged  by  the  staff  of  the 
Division  of  Investment  Management.*" 
While  one  commenter  believed  that 
three  month's  transitional  time  should 
be  given,  the  Commission  believes  that, 
given  the  previous  experience  with 
submissions  under  this  rule,  there  is  no 
necessity  for  a  transition  period. 


'*17CFR229  402(/). 

^  Rule  304(d)  of  Regulation  S-T  (17  C3TI 
232.304(d)). 

«  17  CFR  232.304(c).  Paragraph  (b)(2)  also  is 
being  amended  to  confonn  its  language  with  the 
changes  made  to  Rule  304  in  Release  33-7289  (May 
9.  1996)  (61  FR  24652).  relating  to  use  of  electronic 
media  for  delivery  purposes. 

'•17CFR274.11.^. 

The  staff  of  the  Commission  has  never 
interpreted  a  textual  description  of  the  performance 
graph  as  sufficient  to  fulfill  the  requirement  of  Rule 
304(aJ,  as  suggested  by  one  commenter. 


/.  Annual  Report  Provisions 
Inapplicable  to  Investment  Companies 

The  Commission  is  revising  Rule 
303(b)  of  Regulation  S-T*'  to  clarify 
that  it  does  not  apply  to  investment 
company  filers,  a  codification  of  staff 
interpretation.  Rule  303(b)  now 
expressly  states  that  its  requirements 
concerning  incorporation  by  reference 
to  reports  to  security  holders  do  not 
apply  to  investment  companies. 

The  Commission  also  is  revising 
Schedule  14A,  clarifying  that 
investment  companies  need  not  submit 
electronically  annual  or  quarterly 
reports  to  security  holders,  or  any 
portion  thereof,  incorporated  by 
reference  into  a  proxy  statement,  if  the 
report  was  filed  electronically.*^  This 
revision  is  also  a  codification  of  staff 
interpretation. 

K.  Computational  Materials  To  Be  Filed 
Under  Cover  of  Form  SE 

Some  issuers  of  asset-backed 
securities  file  large  amounts  of 
computational  materials  with  a  Form  8- 
K,  pursuant  to  two  no-action  letters.*^ 
These  materials  often  are  voluminous 
and  difficult  to  convert  to  an  acceptable 
electronic  format.  Typically,  filers  of 
such  materials  have  been  granted 
hardship  exemptions  from  filing  them 
electronically.  In  order  to  reduce 
compliance  costs  both  to  the  issuers  and 
the  staff,  the  Commission  is  amending 
Rule  311  of  Regulation  S-T  to  add  this 
type  of  supporting  documentation  to  the 
list  of  items  that  may  be  filed  in  paper 
imder  cover  of  Form  SE  without  the 
need  for  staff  action.  The  Form  8-K 
itself,  as  well  as  any  required  term 
sheets,  should  be  filed  electronically. 

L  Financial  Data  Schedules 

The  Commission  is  codifying  the 
principles  outlined  in  two  staff 
interpretive  positions  relating  to 
Financial  Data  Schedules.  First,  a  note 
is  being  added  stating  that  issuers  of 
asset-backed  securities  (as  defined  in 
Form  S-3.  except  that  the  securities 
need  not  be  investment  grade)  that  are 
not  required  to  file  financial  statements 
with  the  Commission  in  their  Securities 
Act  registration  statements  or  their 
reports  filed  pursuant  to  sections  13(a) 
or  15(d)  of  the  Exchange  Act  are  not 
required  to  submit  a  Financial  Data 
Schedule  in  connection  with  those 


filings.**  This  is  consistent  with  the 
requirement  that  Financial  Data 
Schedules  be  submitted  only  when 
updated  financial  statements  are  filed.  A 
second  note  also  is  being  added  to  the 
effect  that  a  registrant  is  not  required  to 
restate  prior  Financial  Data  Schedules 
for  a  recapitalization  that  is  in  the  form 
of  a  stock  split  or  reverse  stock  split, 
provided  that  the  <EPS>  tag  in  the 
Financial  Data  Schedule  for  the  period 
in  which  the  stock  split  occurs  includes 
a  footQote  that  indicates  that  a  stock 
split  has  occurred  and  its  effective  date, 
and  that  prior  Financial  Data  Schedules 
have  not  been  restated  for  the 
recapitalization.*' 

In  addition,  the  Financial  Data 
Schedule  rules  provide  that  where  a 
filer  submits  a  document  in  paper 
pursuant  to  a  temporary  hardship 
exemption,  and  the  document  would 
have  been  accompanied  by  a  Financial 
Data  Schedule  if  filed  in  electronic 
format,  the  filer  must  submit  the 
Financial  Data  Schedule  with  the 
confirming  electronic  copy  of  the  filing. 
Since  documents  may  be  filed  in  paper 
pursuant  to  a  continuing  hardship 
exemption  on  the  condition  that  the 
issuer  file  an  electronic  version  within 
a  stated  time  period,**  the  Commission 
is  amending  its  rules  to  reflect  its 
position  that  registrants  must  submit  a 
Financial  Data  Schedule  with  the 
required  confirming  electronic  copy  of  a 
document  filed  in  paper  pursuant  to  any 
hardship  exemption  where  the 
underlying  document  would  have 
included  the  schedule  had  it  been  filed 
originally  in  electronic  format. 

M.  Red  Ink  Requirements 

The  Commission  has  eliminated  its 
requirements  to  print  designated 
information  in  red  ink.*''  Consequently, 
it  is  revising  Rule  307  of  Regulation  S- 
T  to  reflect  this  change. 

m.  Other  Electronic  Submissioo, 
Processing  and  Retrieval  Issues 

In  the  proposing  release,  the 
Commission  solicited  comment  on 
various  ways  to  expand  or  otherwise 
modify  the  EDGAR  system  to  help  both 
users  of  the  EDGAR  database  as  well  as 
filers.  The  Commission  asked  specific 
questions  about  electronic  submission 
of  confidential  treatment  requests,  no- 
action  letters,*^  and  exempt  offerings  as 


»'  17  CFR  232.303(b). 

"Note  D.4  to  Schedule  14A. 

"  Distribution  of  Certain  Written  Materials 
Relating  to  Asset-Backed  Securities,  (February  17. 
1995)  and  Mortgage  and  Asset-Backed  Securities- 
Furnishing  Information  to  Customers,  (May  20, 
19M]. 


*♦  See  Ford  Motor  Credit  Company  (April  14, 
1995). 

"  See  AFLAC/AFLAC  Incorporated  (April  10. 
1996). 

««Rule  202(d)  of  RegulaUon  S-T. 

''Release  No.  33-7300. 

**  Since  the  Commission  issued  the  proposing 
release,  the  Division  of  Corporation  Finance  has 
established  a  new  e-mail  address  to  receive  requeata 
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well  as  other  matters.  Each  of  the  three 
commenters  made  useful  suggestions 
that  the  Commission  will  consider  in  its 
ongoing  evaluation  of  the  future  of  the 
system. 

IV.  Cost-Benefit  Analysis 

No  commenter  responded  to  the 
Commission's  solicitation  of  comment 
with  respect  to  the  costs  and  benefits 
that  would  result  if  the  rule  proposals 
were  adopted.  The  Commission 
anticipates  that  the  rule  changes  vtrill 
not  impose  significant  costs  on  filers, 
since  they  generally  are  codifications 
and/or  clarifications  of  existing  filing 
practices.  The  rule  changes  should  be 
beneficial  to  filers  inasmuch  as  they 
clarify  existing  rules  and  make  the  filing 
community  at  large  more  aware  of 
current  practices  and  interpretations. 
The  Commission  also  considered  the 
impact  of  the  rule  changes  on 
competition,  as  required  under  section 
23(a)  of  the  Exchange  Act.  There  will  be 
little  or  no  impact  on  competition  for 
the  reasons  explained  in  connection 
with  the  costs  and  benefits  generally. 

V.  Regulatory  Flexibility  Act 
Certification 

In  connection  with  the  rule  proposals, 
the  Chairman  of  the  Commission  has 
certified  that  the  amendments  proposed 
herein  would  not,  if  adopted,  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  certification,  including  the  factual 
bases  for  the  determination,  was 
published  with  the  proposing  release  in 
satisfaction  of  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b). 

VI.  Paperwork  Reduction  Act 

The  staff  consulted  with  the  Office  of 
Management  and  Budget  ("0MB")  and 
submitted  for  approval  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3501  et  seq.)  proposed 
Form  DF.  Since  the  Commission  is  not 
adopting  Form  DF  at  this  time,  there 
will  be  no  change  to  information 


collection  requirements  as  a  result  of 
this  rulemaking. 

Vn.  statutory  Basis 

The  rule  amendments  outlined  above 
are  proposed  pursuant  to  sections  6,  7, 
8, 10  and  19(a)  of  the  Securities  Act, 
sections  3,  12, 13, 14,  15(d),  23(a)  and 
35(A)  of  the  Exchange  Act,  sections  3, 
5,  6,  7, 10,  12, 13, 14, 17  and  20  of  the 
Public  Utility  Holding  Company  Act  of 
1935,**  section  319  of  the  Trust 
Indenture  Act  of  1939,^°  and  sections  8, 
30,  31  and  38  of  the  Investment 
Company  Act  of  1940.^' 

List  of  Subjects  in  17  CFR  Parts  200, 
228, 229, 230,  232,  239,  240,  and  249 

Registration  requirements.  Reporting 
and  recordkeeping  requirements. 
Securities. 

Text  of  the  Amendments 

In  accordance  with  the  foregoing. 
Title  17.  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  778,  78d-l,  78d-2, 
78w,  78W(d).  79t,  77S88,  80a-37,  80b-ll. 
unless  otherwise  noted. 


S200.3O-1    [Amandwl] 

2.  By  amending  §  200.30-1  by 
removing  paragraph  (m). 


'for  interpretive  or  no-action  letters.  Persons  seeking 
such  letters  from  the  Division  may  now  submit  their 
requests  either  in  paper  or  electronically  at 
cflettersOsec.gov.  At  this  time,  electronic  requests 
must  be  in  standard  e-mail  text  or  ASCII  format  so 
the  staff  can  easily  read  and  print  the  letters  These 
letters  will  be  processed  by  the  staff  in  the  same 
maimer  as  requests  submitted  in  paper.  If  there  is 
confidential  information  in  the  request,  remember 
that  it  may  be  possible  for  others  to  intercept  and 
read  e-mail. 

This  mailbox  should  be  used  only  for  requests  for 
interpretive  or  no-action  letters  from  the  Division  of 
Corporation  Finance,  not  for  other  correspondence. 
The  requests  should  comply  with  all  of  the 
procedures  set  forth  in  Release  No.  33-6269 
(December  5, 1980),  except  that  multiple  copies  are 
not  needed.  The  letter  should  include  the  telephone 
numbs  of  the  requestor. 


$200.30-6    [An 

3.  By  amending  §  200.30-5  by 
removing  paragraph  (j)  and  by 
redesignating  paragraphs  (k)  and  (1)  as 
paragraphs  (j)  and  (k). 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

4.  The  authority  citation  for  part  228 
is  revised  to  read  as  follows: 

Anthority:  15  U.S.C.  77e,  77f.  77g,  77h,  77j. 
77k,  77s.  77Z-2.  77aa(25),  77aa{26)  77ddd, 
77eee.  77ggg.  77hhh,  77jjj,  77nnn.  7788s,  78/, 
78in,  78n,  78o.  78u-5,  78w,  78/7,  808-8,  80»- 
29,  80a-30,  80a-37,  80b-ll,  unless  otherwise 
noted. 

5.  By  amending  §  228.601  by  revising 
the  second  sentence  of  instrui^on  3  to 
paragraph  (a),  by  designating  the  note  to 
paragraph  (c)(l)(ii)  as  "Note  1  to 
paragraph  ic){l){iif',  by  adding  Note  2 


"15U.S.C.  79a  ef  seq. 
'"IS  U.S.C.  77aaa  et  seq 
'■  15  U.S.C  B0»-1  etseq. 


to  paragraph  (c)(l)(ii),  by  revising 
paragraph  (c)(l)(v),  and  by  adding  a  note 
to  paragraph  (c)(2)(iii)  to  read  as 
follows: 

$228,601    (Ham  601)  ExMbHs. 

(a)*   •   • 

Instructions  to  Item  601(a) 

•         *         •         •         * 

(3)  *   •   *  Whehever  an  electronic 
confirming  copy  of  an  exhibit  is  filed 
pursuant  to  a  hardship  exemption  (§  232.201 
or  §  232.202(d)  of  this  chapter),  the  exhibit 
index  should  specify  where  the  confirming 
electronic  copy  can  be  located;  in  addition, 
the  designation  "CE"  (confirming  electronic) 
should  be  placed  next  to  the  listed  exhibit  in 
the  exhibit  index. 


(c)  Financial  Data  Schedule — 

(1)  General.  *  •  * 
(ii)«  •  • 

Note  2  to  paragraph  (cXjKH)-  Issuers  of 
asset -backed  securities  (as  that  term  is 
defined  in  the  general  instructions  to  Form 
S-3  (§  239.13  of  this  chapter),  except  that 
they  need  not  be  investment  grade)  that  are 
not  required  to  file  financial  statements  with 
the  Commission  in  their  Securities  Act 
registration  statements  or  their  rep>orts  filed 
pursuant  to  sections  13(a)  or  15(d)  of  the 
Exchange  Act  are  not  required  to  submit  a 
Financial  Data  Schedule  in  connection  with 
those  filings. 
*  •  •         •  _      • 

(v)  A  Financial  Data  Schedule  shall  be 
submitted  only  in  electronic  format. 
Where  a  registrant  submits  a  filing, 
otherwise  required  to  include  a 
Financial  Data  Schedule,  in  paper 
pursuant  to  a  hardship  exemption  under 
Rule  201  or  Rule  202(d)  of  Regulation 
S-T  (§  232.201  or  §  232.202(d)  of  this 
chapter,  respectively),  the  Financial 
Data  Schedule  shall  not  be  included 
with  the  paper  filing,  but  shall  be 
included  with  the  required  confirming 
electronic  copy. 
»        •        •        •        » 

(2)  Format  and  presentation  of 
Financial  Data  Schedule.  *  '  ' 

(iii)  •  *  * 

Note  to  paragraph  (c)(2Xiii):  A  registrant  is 
not  required  to  restate  prior  Financial  Data 
Schedules  for  a  recapitalization  that  is  in  the 
form  of  a  stock  split  or  reverse  stock  split, 
provided  that  the  <EPS<  tag  for  the  period  in 
which  the  stock  split  occurs  includes  a 
footnote  indicating  that  a  stock  split  has 
occurred  and  its  effective  date,  and  that  prior 
Financial  Data  Schedules  have  not  been 
restated  for  the  recapitalization. 
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PART  229— STANDARD 
INSTRUCTIONS  FOR  FILING  FORIMS 
UNDER  THE  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934  AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

6.  The  authority  citation  for  part  229 
continues  to  read  in  part  as  follows: 

Authonty:  15  U.S.C.  77e,  77f.  77g.  77h,  77j. 
77k,  77s.  77Z-2.  77aa(25),  77aa(26).  77ddd. 
77eee,  77ggg,  77hhh,  77iii,  77ijj,  77nnn, 
77SSS,  78c,  781.  78),  78/,  78m,  78n,  78o,  78u- 
5,  78w,  7BlI{d).  79e,  79n,  79t,  80a-8,  808-29, 
80a-30.  80a-37,  80b-ll,  unless  otherwise 
noted. 
•         •         •         *         • 

7.  By  amending  §  229.601,  paragraph 
(a)  by  revising  the  second  sentence  of 
instruction  4  of  "Instructions  to  Item 
601",  by  designating  the  note  to 
paragraph  (c)(l)(ii)  as  "Note  1  to 
paragraph  (c)(l)(ii)",  by  adding  Note  2 
to  paragraph  (c)(l)(ii),  by  revising 
paragraph  (c)(l)(v].  and  by  adding  a  note 
to  paragraph  (c)(2)(iii)  to  read  as 
follows: 

§  229.601    {fXam  601 )  Exhibits. 

(a)*   *   * 
Instructions  to  Item  601 


(4)  *  •  •  Whenever  an  electronic 
confuraing  copy  of  an  exhibit  is  Bled 
pursuant  to  a  hardship  exemption  (§  232.201 
or  §  232.202(d)  of  this  chapter),  the  exhibit 
index  should  specify  where  the  confirming 
electronic  copy  can  be  located;  in  addition, 
the  designation  "CE"  (confirming  electronic) 
should  be  placed  next  to  the  listed  exhibit  in 
the  exhibit  index. 
•         *         •         *         • 

(c)  Financial  Data  Schedule — 
(1)  General.  *   *   * 
(ii)  •   •   * 

Note  2  to  paragraph  (c)(l)(ii):  Issuers  of 
asset-backed  securities  (as  that  term  is 
defined  in  the  general  instructions  to  Form 
S-3  (§  239. 1 3  of  this  chapter) ,  except  that 
they  need  not  be  investment  grade)  that  are 
not  required  to  file  financial  statements  with 
the  Commission  in  their  Securities  Act 
registration  statements  or  their  reports  filed 
pursuant  to  Sections  13(a)  or  15(d)  of  the 
Exchange  Act  are  not  required  to  submit  a 
Financial  E)ata  Schedule  in  connection  with 
those  filings. 
***** 

(v)  A  Financial  Data  Schedule  shall  be 
submitted  only  in  electronic  format.  Where  a 
registrant  submits  a  filing,  otherwise  required 
to  include  a  Financial  Data  Schedule,  in 
paper  pursuant  to  a  hardship  exemption 
under  Rule  201  or  Rule  202(d)  of  Regulation 
S-T  (§  232.201  or  §  232.202(d)  of  this  chapter, 
respectively),  the  Financial  Data  Schedule 
shall  not  be  included  with  the  p>aper  filing, 
but  shall  be  included  with  the  required 
confirming  electronic  copy. 


(2)  Format  and  presentation  of  Financial 
Data  Schedule. 
***** 

(iii)*   •   * 

Note  to  paragraph  (c)(2)(iii):  A  registrant  is 
not  required  to  restate  prior  Financial  Data 
Schedules  for  a  recapitalization  that  is  in  the 
form  of  a  stock  split  or  reverse  stock  split, 
provided  that  the  <EPS>  tag  for  the  period  in 
which  the  stock  split  occurs  includes  a 
footnote  indicating  that  a  stock  split  has 
occurred  and  its  effective  date,  and  that  prior 
Financial  Data  Schedules  have  not  been 
restated  for  the  recapitalization. 


PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

8.  The  authority  citation  for  Part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g,  77h.  77j. 
77s,  77SSS,  78c,  78d.  78/,  78m,  78n,  78o,  78w, 
78/Ad),  79t,  80a-8,  80a-29.  80a-30.  and  BOa- 
37,  unless  otherwise  noted. 


9.  By  amending  §  230.405  by  revising 
the  definition  of  "electronic  filer"  to 
read  as  follows: 

§  230.405    D«flnition8  of  tsrms. 


Electronic  filer.  The  term  electronic 
filer  means  a  person  or  an  entity  that 
submits  filings  electronically  piusuant 
to  Rules  100  and  101  of  Regulation  S- 
T  (§§  232.100  and  232.101  of  this 
chapter,  respectively). 


PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECJRONIC  FIUNGS 

10.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j, 
77s(a),  77sss(a),  78c(b),  78/,  78m,  78n,  78o{d), 
78w{a),  78/7(d),  79t(a).  80a-8.  80a-29,  80a-30 
and  80a-37. 

11.  By  amending  §232.10  by  revising 
the  note  following  paragraph  (b)  to  read 
as  follows: 

§232.10    Application  of  Part  232. 

***** 

Note:  The  Commission  strongly  urges  any 
person  or  entity  about  to  become  subject  to 
the  disclosure  and  filing  requirements  of  the 
fiederal  securities  laws  to  submit  a  Form  ID 
well  in  advance  of  the  first  required  filing, 
including  a  registration  statement  relating  to 
an  initial  public  offering,  in  order  to  facilitate 
electronic  filing  on  a  timely  basis. 

12.  By  amending  §  232.11  by  revising 
paragraphs  (e)  and  (m)  to  read  as 
follows: 


S  232.1 1    Definition  of  terms  used  in  part 
232. 

***** 

(e)  Electronic  filer.  The  term 
electronic  filer  means  a  person  or  an 
entity  that  submits  filings  electronically 
pursuant  to  Rules  100  and  101  of 
RegulaUon  S-T  (§§  232.100  and 
232.101,  respectively). 
*        *        *         *        *  ' 

(m)  Official  filing.  The  term  official 
filing  means  any  filing  that  is  received 
and  accepted  by  the  Commission, 
regardless  of  filing  medium. 

***** 

13.  By  adding  §  232.100.  following  the 
undesignated  heading  "Electronic  Filing 
Requirements"  to  read  as  follows: 

§  232.100    Persons  and  entities  subject  to 
mandated  electronic  filing. 

The  following  persons  or  entities  shall 
be  subject  to  the  electronic  filing 
requirements  of  this  part  232: 

(a)  Registrants  whose  filings  are 
subject  to  review  by  the  Division  of 
Corporation  Finance,  except  for  foreign 
private  issuers  and  foreign  governments; 

(b)  Registrants  whose  filings  are 
subject  to  review  by  the  Division  of 
Investment  Management;  and 

(c)  Any  party  (including  natural 
persons,  foreign  private  issuers  and 
foreign  governments)  that  files  a 
document  jointly  with,  or  as  a  third 
party  filer  with  respect  to,  a  registrant 
that  is  subject  to  mandated  electronic 
filing  requirements. 

14.  By  amending  §232.101  by  revising 
paragraphs  (a)(l)(ii),  (a){l)(iii),  (a)(l){iv). 
(a)(2)(ii),  (b)(1),  (c)(6)  and  (c)(7),  by 
removing  paragraph  (c)(19),  and  by 
adding  paragraph  (d)  to  read  as  follows: 

§  232. 1 01    Mandated  electronic 
submissions  and  exceptions. 

(a)  Mandated  electronic  submissions. 
(D*  •  * 

(ii)  Statements  and  applications  filed 
with  the  Commission  pursuant  to  the 
Trust  Indenture  Act  (15  U.S.C.  77aaa,  et 
seq.),  other  than  applications  for 
exemptive  relief  filed  pursuant  to  ^ 

section  304  (15  U.S.C.  77ddd)  and 
section  310  (15  U.S.C,  77jjj)  of  that  Act; 

(iii)  Statements,  reports  and  schedules 
filed  with  the  Commission  pursuant  to 
section  13,  14,  or  15(d)  of  the  Exchange 
Act  (15  U.S.C.  78m,  78n  and  78o(d)), 
except  Form  13F  (§  249.325  of  this 
chapter),  and  proxy  materials  required 
to  be  fimiished  for  the  information  of 
the  Commission  in  connection  with 
annual  reports  on  Form  10-K  (§  249.310 
of  this  chapter)  or  Form  10-KSB 
(§  249.310b  of  this  chapter)  filed 
pursuant  to  section  15(d)  of  the 
Exchange  Act. 
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Note  to  paragraph  (a)(l)(iii).  Electronic 
filers  are  restricted  hnm  filiog  Schedules  13D 
and  13G  with  respect  to  foreign  private 
issuers  because  EIX}AR  requires  an  IRS  tax 
identification  number  to  be  inserted  for  the 
subject  company  as  a  prerequisite  to 
acceptance  of  the  filing.  Such  filings  should 
be  made  in  paper  pending  future  system 
enhancements. 

(iv)  Documents  filed  with  the 
Commission  pursuant  to  sections  8,17, 
20,  23(c),  24(e),  24(f),  and  30  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-6.  80a-17, 80a-20,  80a-23(c),  80a- 
24(e).  80a-24(f)  and  80a-29);  provided, 
'however,  that  submissions  under  section 
6(c),  8(f)  or  17(g)  of  that  Act  (15  U.S.C. 
80a-€(c),  80a-8(f)  or  80a-17(g),  or 
documents  related  to  applications  for 
exemptive  relief  under  any  section  of 
that  Act,  shall  not  be  made  in  eLectronic 
format;  and 

•  *        *        •        • 

(2)*   *   * 

(ii)  The  first  electronic  amendment  to 
a  paper  format  Schedule  13D 
(§  240.13d-101  of  this  chapter)  or 
Schedule  13G  {§240.13d-102  of  this 
chapter),  shall  restate  the  entire  text  of 
the  Schedule  13D  or  13G,  but  previously 
filed  paper  exhibits  to  such  Schedules 
are  not  required  to  be  restated 
electronically.  See  Rule  102  (§  232.102) 
regarding  amendments  to  exhibits 
previously  filed  in  paper  format. 
Notwithstanding  the  foregoing,  if  the 
sole  purpose  of  filing  the  first  electronic 
Schedule  13D  or  13G  amendment  is  to 
report  a  change  in  beneficial  ownership 
that  would  terminate  the  filer's 
obligation  to  report,  the  amendment 
need  not  include  a  restatement  of  the 
entire  text  of  the  Schedule  being 
amended. 
***** 

(b)*  *  • 

(1)  Annual  reports  to  security  holders 
furnished  for  the  information  of  the 
Commission  pursuant  to  Rule  14a-3(c) 
(§  240.14a-3(c)  of  this  chapter)  or  Rule 
14c-3(b)  (§  240.14c-3(b)  of  this  chapter), 
or  pursuant  to  the  requirements  of  Form 
10-K  or  Form  10-KSB  filed  by 
registrants  pursuant  to  Section  15(d)  of 
the  Exchange  Act. 

•  •        *        •        * 

(c)  •  •  • 

(6)  Applications  for  exemptive  relief 
filed  pursuant  to  Sections  304  and  310 
of  the  Trust  Indenture  Act. 

(7)  Filings  relating  to  offerings  exempt 
from  registration  under  the  Securities 
Act,  including  filings  made  pvusuant  to 
RegulaUon  A  (§§  230.251-230.263  of 
this  chapter),  RegulaUon  D  (§§  230.501- 
230.506  of  this  chapter)  and  Regulation 
E  (§§  230.601-230.610a  of  Uiis  chapter), 
as  well  as  filings  on  Form  144  (§  239.144 
of  this  chapter)  where  the  issuer  of  the 


securities  is  not  subject  to  the  reporting 
requirements  of  secUon  13  or  15(d)  of 
the  Exchange  Act  (15  U.S.C.  78m  or 
78o(d),  respectively), 

***** 

(d)  Paper  Copies  of  Electronic  Filings. 
Electronic  filers,  including  third  party 
filers,  shall  submit  to  the  Commission  a 
paper  copy  of  their  first  electronic  filing, 
as  follows: 

(1)  The  paper  copy  shall  be  either  a 
document  that  meets  the  requirements 
of  the  applicable  Commission  rules  and 
regulations  for  paper  filings  or  a  paper 
printout  of  the  electronic  filing.  If  the 
copy  being  submitted  is  the  paper 
printout  of  the  electronic  filing,  the 
header  information  specified  in  the 
EDGAR  Filer  Manual  shall  be  omitted  or 
blanked  out  to  ensure  that  confidential 
information  contained  in  the  header 
remains  non-public. 

(2)  The  paper  copy  shall  be  sent  to  the 
following  address:  OFIS  Filer  Support, 
SEC  Operations  Center,  6432  General 
Green  Way,  Alexandria,  VA  22312- 
2413.  The  paper  copy  shall  be  received 
by  the  Commission  no  later  than  six 
business  days  after  the  electronic  filing. 
The  following  legend  shall  be  typed, 
printed  or  stamped  in  capital  letters  at 
the  top  of  the  cover  page  of  the  paper 
copy: 

THIS  PAPER  DOCUMENT  IS  BEING 
SUBMITTED  PURSUANT  TO  RULE  101(d) 
OF  REGULATION  S-T. 

(3)  Signatures  are  not  required  for 
paper  format  documents  submitted 
pursuant  to  this  paragraph  (d). 

15.  By  amending  §  232.102  by  revising 
the  last  sentence  of  paragraph  (d)  to  read 
as  follows: 

§232.102    Exhibits. 

***** 

(d)  *   *   •  Whenever  an  electronic 
confirming  copy  of  an  exhibit  is  filed 
piusuant  to  a  hardship  exemption 
(§  232.201  or  §  232.202(d)),  tiie  exhibit 
index  should  specify  where  the 
confirming  electronic  copy  can  be 
located;  in  addition,  the  designation 
"CE"  (confirming  electronic)  should  be 
placed  next  to  the  listed  exhibit  in  the 
exhibit  index. 
***** 

16.  By  amending  §  232.201  by 
designating  the  note  following 
paragraph  (b)  as  Note  1  and  by  adding 
Note  2  to  read  as  follows: 

§  232.201    Temporary  hardship  exemption. 

***** 

(b)*  •  * 

Note  2.  If  the  exemption  relates  to  an 
exhibit  only,  the  requirement  to  submit  a 
confirming  electronic  copy  shall  be  satisfied 
by  refiling  the  exhibit  in  electronic  format  in 


an  amendment  to  the  filing  to  which  it 
relates.  The  confirming  copy  tag  should  not 
be  used.  The  amendment  should  note  that 
the  purpose  of  the  amendment  is  to  add  an 
electronic  copy  of  an  exhibit  previously  filed 
in  paper  pursuant  to  a  temporary  hardship 
exemption. 

17.  By  amending  §  232.202  by  revising 
paragraph  (d)  before  the  note, 
designating  the  note  as  Note  1  and 
adding  Note  2  and  Note  3  to  read  as 
follows: 

S  232,202    Continuing  hardship  exen^tion. 

***** 

(d)  If  a  continuing  hardship 
exemption  is  granted  for  a  limited  time 
period,  the  grant  may  be  conditioned 
upon  the  filing  of  the  document  or 
group  of  documents  that  is  the  subject 
of  the  exemption  in  electronic  format 
upon  the  expiration  of  the  period  for 
which  the  exemption  is  granted.  The 
electronic  format  version  shall  contain 
the  following  statement  in  capital  letters 
at  the  top  of  the  first  page  of  the 
document: 

THIS  DOCUMENT  IS  A  COPY  OF  THE 
(SPECIFY  DOCUMENT)  FILED  ON  (DATE) 
PURSUANT  TO  A  RULE  202(d) 
CONTINLTING  HARDSHIP  EXEMPTION. 

***** 

NOTE  2.  If  the  exemption  relates  to  an 
exhibit  only  and  a  confirming  electronic  copy 
of  the  exhibit  is  required  to  be  submiUed,  the 
exhibit  should  be  refiled  in  electronic  format 
in  an  amendment  to  the  filing  to  which  it 
relates.  The  confirming  copy  tag  should  not 
be  used.  The  amendment  should  note  that 
the  purpose  of  the  amendment  is  to  add  an 
felectronic  copy  of  an  exhibit  previously  filed 
in  paper  pursuant  to  a  continuing  hardship 
exemption. 

NOTE  3.  Failure  to  submit  a  required 
confirming  electronic  copy  of  a  paper  filing 
made  in  reliance  on  a  continuing  hardship 
exemption  granted  pursuant  to  paragraph  (d) 
of  this  secUon  will  result  in  ineligibility  to 
use  Forms  S-2,  S-3,  S-8,  F-2  and  F-3  [see. 
§§  239.12,  239.13,  239.16b,  239.32  and 
239.33,  respectively),  restrict  incorporation 
by  reference  of  the  document  submitted  in 
paper  (see  Rule  303  of  Regulation  S-T 
(§  232.303),  and  toll  certain  time  periods 
associated  with  tender  offers  [see  Rule  13e- 
4(f)(12)  (§  240.13e-4(f)(12))  and  Rule  14e-l(e) 
(§240.14e-l(e))). 

18.  By  amending  §  232.303  by  revising 
paragraph  (a)(2)  and  paragraph  (b)  to 
read  as  follows: 

S  232.303    Incorporation  by  raterence. 

(a)*  *  * 

(2)  Any  document  filed  in  paper 
pursuant  to  a  hardship  exemption  for 
which  a  required  confirming  electronic 
copy  has  not  been  submitted. 
***** 

(b)  If  any  portion  of  the  annual  or 
quarterly  report  to  security  holders  is 
incorporated  by  reference  into  any 
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electronic  filing,  such  portion  of  the 
annual  or  quarterly  report  to  security 
holders  shall  be  filed  in  electronic 
format  as  an  exhibit  to  the  filing,  as 
required  by  Item  601[b)(13)  of 
Regulation  S-K  and  Item  601(b){13)  of 
Regulation  S-B.  This  requirement  shall 
not  apply  to  incorporation  by  reference 
by  an  investment  company  from  an 
annual  or  quarterly  report  to  security 
holders. 

19.  By  amending  §  232.304  by  revising 
paragraph  (b)(2)  and  paragraph  (d),  to 
read  as  follows: 

§  232.304    Graphic,  Image  and  audio 
matmial. 

***** 

(bHD*  •  * 

(2)  Narrative  descriptions,  tabular 
representations  or  transcripts  of  graphic, 
image  and  audio  material  included  in  an 
electronic  filing  or  appendix  thereto 
also  shall  be  deemed  part  of  the  filing. 
However,  to  the  extent  such 
descriptions,  representations  or 
transcripts  represent  a  good  faith  effort 
to  fairly  and  accurately  describe  omitted 
graphic,  image  or  audio  material,  they 
shall  not  be  subject  to  the  liability  and 
anti-fraud  provisions  of  the  federal 
securities  laws. 
***** 

(d)  The  performance  giaph  that  is  to 
appear  in  registrant  proxy  and 
information  statements  relating  to 
annual  meetings  of  security  holders  (or 
special  meetings  or  written  consents  in 
lieu  of  such  meetings)  at  which 
directors  will  be  elected,  as  required  by 
Item  402(/)  of  Regulation  S-K 
(§  229.402{/)  of  this  chapter),  and  the 
line  graph  that  is  to  appear  in  registrant 
annual  reports  to  security  holders  or 
prospectuses,  as  required  by  paragraph 
(b)  of  Item  5A  of  Form  N-IA  (§  274.11A 
of  this  chapter),  shall  be  furnished  to  the 
Commission  in  connection  with  an 
electronic  filing  by  presenting  the  data 
in  tabular  or  chart  form  within  the 
electronic  filing,  in  compliance  with 
paragraph  (a)  of  this  section  and  the 
formatting  requirements  of  the  EDGAR 
Filer  Manual. 

20.  By  revising  §  232.307  to  read  as 
follows: 

1232.307    BoMfacatypa. 

Provisions  requiring  presentation  of 
information  in  bold  face  type  shall  be 
satisfied  in  an  electronic  format 
document  by  presenting  such 
information  in  capital  letters. 

21.  By  amending  §232.311  by  adding 
paragraph  (i)  to  read  as  follows: 

§  232.31 1    Documents  swtMnittad  in  paper 
under  cover  of  Form  SE. 


(i)  Computational  materials  filed  as  an 
exhibit  to  Form  8-K  (§  249.308)  by 
issuers  of  an  "asset-backed  security."  as 
that  term  is  defined  in  General 
Instruction  I.B.5  of  Form  S-3  {§  239.13 
of  this  chapter). 

22.  By  adding  an  undesignated 
heading  and  §  232.601.  to  read  as 
follows: 

FOREIGN  PRIVATE  ISSUERS  AND  FOREIGN 
GOVERNTvfENTS 

§  232.601    Foreign  private  issuers  and 
foreign  governments. 

(a)  Foreign  private  issuers  and  foreign 
governments  shall  not  be  subject  to  the 
mandated  electronic  filing  requirements 
of  this  part  232,  except  that  a  document 
filed  either  jointly  with,  or  with  respect 
to,  a  registrant  that  is  subject  to 
mandated  electronic  filing  shall  be  filed 
in  electronic  format.  See  Rule  100  of 
Regulation  S-T  (§232.100). 

(b)  Foreign  private  issuers  and  foreign 
governments  may  choose  to  file 
electronically  any  document  not 
required  to  be  so  filed  to  the  extent  that 
an  appropriate  form  type  is  available,  as 
identified  by  the  EDGAR  Filer  Manual. 

(c)  Notwithstanding  any  provision  of 
this  part  232^,  if  a  foreign  private  issuer 
engages  in  an  exchange  offer,  merger  or 
other  business  combination  transaction 
with  a  domestic  registrant  and  the 
foreign  private  issuer  files  a  Securities 
Act  registration  statement  with  respect 
to  the  transaction,  the  registration 
statement  and  all  other  documents 
relating  to  the  transaction  may  be  filed 
in  paper,  provided  that  the  domestic 
registrant  will  not  be  subject  to  the 
reporting  requirements  of  the  Exchange 
Act  at  the  conclusion  of  the  transaction. 

if  232.901-232.903    And  tlw  Undesignated 
Heading  [Removed  and  reserved] 

23.  By  removing  and  reserving 

§§  232.901,  232.902  and  232.903  and  the 
undesignated  heading  "Transition  to 
Electronic  Filing". 

PART  23f— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

24.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  778, 
77Z-2,  778S8.  78c,  78/.  78m,  78n,  78o(d), 
78U-5,  78w(a),  7Sll[d).  79e,  79f,  79g.  79),  797, 
79m,  79n,  79q,  79t,  80a-8.  80a-29.  80a-30 
and  80a-37,  unless  otherwise  noted. 


§239.12    [From  S-2 amended] 

25.  By  amending  Form  S-2 
(referenced  in  §239.12)  by  revising 
general  instruction  I.H.(l)  to  read  as 
follows: 


Note:  The  text  of  Form  S-2  does  not,  and 
the  amendment  thereto  will  not,  appear  in 
the  Code  of  Federal  Regulations. 

FORM  S-2 

REGISTRATION  STATEMENT  UNDER  THE 
SECURITIES  ACT  OF  1933 

***** 

GENERAL  INSTRUCTIONS 


I.  Eligibility  Requirements  for  Use  of  Form 
S-2 


H.  Electronic  filings.  *  "  * 

(1)  all  required  electronic  filings,  including 
confirming  electronic  copies  of  documents 
submitted  in  paper  pursuant  to  a  hardship 
exemption  as  provided  by  Rule  201  or  Rule 
202(d)  of  Regulation  S-T  (§  232.201  or 
§  232.20^(d)  of  this  chapter);  and. 


§239.13    [Form  S-3  amended] 

26.  By  amending  Form  S-3 
(referenced  in  §  239.13)  by  revising 
general  instruction  I.A.8.(1)  to  read  as 
follows: 

Note:  The  text  of  Form  S-3  does  not,  and 
the  amendment  thereto  will  not,  appear  in 
the  Code  of  Federal  Regulations. 

FORM  S-3 

REGISTRATION  STATEMENT  UNDER  THE 
SECURITIES  ACT  OF  1933 

GENERAL  INSTRUCTIONS 


I.  Eligibility  Requimnents  for  Use  of  Form 
S-3 


A.  Registrant  Requirements.  •   *   • 

8.  Electronic  filings.  *   *   • 

(1)  all  required  electronic  filings,  including 
confirming  electronic  copies  of  documents 
submitted  in  paper  pursuant  to  a  hardship 
exemption  as  provided  by  Rule  201  or  Rule 
202(d)  of  Regulation  S-T  (§  232.201  or 
§  232.202(d)  of  this  chapter):  and. 


§239.166    [Form  S-8  amended] 
27.  By  amending  Form  S-8 
(referenced  in  §  239.16b)  by  revising 
general  instruction  A.3.(l)  to  read  as 
follows: 

Note:  The  text  of  Form  S-8  does  not,  and 
the  amendment  thereto  will  not,  appear  in 
the  Code  of  Federal  Regulations. 

FORM  S-8 

REGISTRATION  STATEMENT  UNDER  THE 
SECURITIES  ACT  OF  1933 

***** 

A.  Rule  as  to  Use  of  Form  S-8.  •  *  * 

3.  Electronic  filings.  •  *  • 

(I)  all  required  electronic  filings,  including 
confirming  electronic  copies  of  documents 
submitted  in  paper  pursuant  to  a  hardship 
exemption  as  provided  by  Rule  201  or  Rule 
202(d)  of  Regulation  S-T  (§  232.201  or 
§  232.202(d)  of  this  chapter);  and. 
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|tae.32    [Form  F-2  amwidod] 

28.  By  amending  Form  F-2 
(refiBrenced  in  §  239.32)  by  revising 
general  instruction  I.H  to  read  as 
follows: 

Note:  The  text  of  Form  F-2  does  not,  and 
the  amendment  thereto  will  not.  appear  in 
the  Code  of  Federal  R^ulatioes. 

FORM  F-2 

REGISTRATION  STATEMENT  UNDER  THE 
SECURITIES  ACT  OF  1933 

***** 

A.  Eligibility  Requirements  for  Use  of  Form 
F-2.  •   *   * 

H.  Electronic  filings.  In  addition  to 
satisfying  the  foregoing  conditions,  a 
registrant  subject  to  the  electronic  filing 
requirements  of  Rule  101  of  Regulation  S-T 
(§§  232.101  of  this  chapter)  shall  have  filed 
with  the  Commission  all  required  electronic 
filings,  including  confirming  electronic 
copies  of  dociunents  submitted  in  paper 
pursuant  to  a  hardship  exemption  as 
provided  by  Rule  201  or  Rule  202(d)  of 
Regulation  S-T  (§  232.201  or  §  232.202(d)  of 
this  chapter). 


§230.33    [Fonn  F-3  amandad] 

29.  By  amending  Form  F-3 
(referenced  in  §  239.33)  by  revising 
general  instruction  I.A.6  to  read  as 
follows: 

Note:  The  text  of  Form  F-3  does  not,  and 
the  amendment  thereto  will  not,  appear  in 
the  Code  of  Federal  Regulations. 

FORM  F-3 

REGISTRATION  STATEMENT  UNDER  THE 
SECURITIES  ACT  OF  1933 


I.  Eligibility  RequiremeiitB  fior  Uae  of  Ferm 
F-3*  •  * 

A.  Registrant  requirements  *  •  • 
6.  Electronic  filings.  In  addition  to 
satisfying  the  foregoing  conditions,  a 
registrant  subject  to  the  electronic  filing 
requirements  of  Rule  101  of  Regulation  S-T 
(§§  232.101  of  this  chapter]  shall  have  filed 
with  the  Commission  all  required  electronic 
filings,  including  confirming  electronic 
copies  of  documents  submitted  in  pa{}er 
pursuant  to  a  hardship  exemption  as 
provided  by  Rule  201  or  Rule  202(d)  of 
Regulation  S-T  (§  232.201  or  §  232.202(d)  of 
this  chapter). 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

30.  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c.  77d.  77g,  77), 
77s.  77Z-2,  77aee.  77ggg,  77nnn.  778S8,  77ttt, 
78c,  78d,  78f,  78i,  78),  78k,  78k-l,  78/.  78m, 
78n,  78o,  78p,  78q,  788,  78u-5,  78w,  78x, 
7aMd),  79q,  79t,  80a-20.  80a-23.  80a-29. 


80a-37,  80b-3,  80b-^  and  606-11,  unless 
otherwise  noted. 

***** 

31.  By  amending  §  240.0-1  by  revising 
paragraph  (aK5)  to  read  as  follows: 


§240.0-1 

(a)  •   •   • 

(5)  The  term  electronic  filer  means  a 
person  or  an  entity  that  submits  filings 
electronically  pursuant  to  Rules  100  and 
101  of  Regulation  S-T  (§§  232.100  and 
232.101  of  this  chapter,  respectively). 
***** 

32.  By  amending  §  240.13d-2  by 
revising  paragraph  (c)  to  read  as  follows: 

§240.13d-^    niing  of  amendmant  to 
Schedule  130  or  13G. 

*        *        •        *        * 

(c)  The  first  electronic  amendment  to 
a  paper  format  Schedule  13D 
(§  240.13d-101  of  this  chapter)  or 
Schedule  13G  (§240.13d-102  of  this 
chapter)  shall  restate  the  entire  text  of 
the  Schedule  13D  or  13G,  but  previously 
filed  paper  exhibits  to  such  Schedules 
are  not  required  to  be  restated 
electronically.  See  Rule  102  of 
Regulation  S-T  (§  232.102  of  this 
chapter)  regarding  amendments  to 
exhibits  previously  filed  in  paper 
format.  Notwithstanding  the  foregoing, 
if  the  sole  purpose  of  filing  the  first 
electronic  Schedule  13D  or  13G 
amendment  is  to  report  a  change  in 
beneficial  ownership  that  would 
terminate  the  filer's  obligation  to  report, 
the  amendment  need  not  include  a 
restatement  of  the  entire  text  of  the 
Schedule  being  amended. 
***** 

33.  By  amending  §  240.13-4  by 
revising  the  last  sentence  of  paragraph 
(0(12)  to  read  as  follows: 

§240.13e-4    Tender  offers  by  Issuer*. 

***** 

(f)*  *  * 

(12)  *  *  *  If  such  docimients  were 
filed  in  paper  pursuant  to  a  hardship 
exemption  (see  §232.201  and  §232.202 
of  this  chapter),  the  minimum  offering 
periods  shall  be  tolled  for  any  period 
during  which  a  required  confiiming 
electronic  copy  of  such  Schedule  and 
tender  offer  material  is  delinquent 
***** 

34.  By  amending  §  240.14a-101  by 
adding  a  sentence  to  the  end  of  Note 
D.4.  after  the  cover  page  to  read  as 
follows: 

§  240. 1 4a-1 01    Schedule  1 4A.  Information 
required  in  proxy  statement 

SCHEDULE  14 A  INFORMATION: 

***** 

Notes: 


D.  *    •    * 

4.  Eleatronic  Filings.  *  *  *  TWb 
provision  shall  not  apply  to 
investment  compaaies. 

35.  By  amending  §  240.14»-1  by 
revising  paragra|A  («)  to  read  as  foUows: 

§240.14e-1 


(e)  The  perio«te  of  time  required  by 
paragraphs  (a)  and  (b)  of  this  sactioa 
shall  be  tolled  for  any  period  during 
which  the  bidder  has  failed  to  file  ia 
electronic  format,  absent  a  hudship 
exemption  (§§  232.201  Mxi  232.202  of 
this  chapter),  the  Schetbile  14D-1 
Tender  OBer  Statameat  (§  24e.l4d-100 
of  this  chapter),  any  tender  ofEar 
material  specified  in  paragraph  (a)  of 
Item  11  of  that  Schedule,  and  any 
amendments  thereto.  If  such  documents 
were  filed  in  paper  pursuant  to  a 
hardship  exemption  (see  §  232.201  and 
§  232.202(d)  of  this  chapter),  the 
minimum  offering  periods  shall  be 
tolled  for  any  period  during  which  a 
required  confirming  electronic  copy  of 
such  Schedule  and  tender  offer  material 
is  delinquent. 

PART  260— GENERAL  RULES  AND 
REGULATIONS,  TRUST  MOBITURE 
ACT  OF  1839 

36.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Aathortty:  15  U.S.C.  77eee,  77ggg,  77nnB. 
77888.  78Md).  80b-3.  80b-4.  and  80b-ll 

37.  By  amending  §  260.0-2  by  revising 
paragraph  (g)  to  read  as  follows: 

§  260.0-2    Definitions  of  tsrms  used  m  ttts 
rules  and  regulations. 

***** 

(g)  Electronic  filer.  The  term 
electronic  filer  means  a  person  or  an 
entity  that  submits  filings  electronically 
pursuant  to  Rules  100  and  101  of 
Regulation  S-T  (§§  232.100  and  232.101 
of  this  chapter,  respectively). 
•        •        •        •        • 

Dated;  )uly  1.1997. 

By  the  Commission. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  97-17660  Filed  7-7-97;  8:45  am) 
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SOaAL  SECURITY  ADMINISTRATION 

20  CFR  Part  416 

Supplemental  Security  Income  for  tt)e 
Aged,  Blind,  and  Disabled 

CFR  Correction 

In  title  20  of  the  Code  of  Federal 
Regulations,  parts  400  to  499.  revised  as 
of  Apr.  1.  1997,  on  pages  795  and  796, 
in  §  416.994a,  paragraphs  (e)(1)  and 
(f)(4)  were  incorrectly  amended.  The 
correct  texts  of  the  paragraphs  read  as 
follows: 

f416.M4«    How  w«  will  determine  wh«tt)*r 
your  disability  continues  or  ords,  and 
whether  you  are  and  have  been  receiving 
treatment  thet  is  medically  necessary  and 
aveilable.  disabled  children. 


(e)  •  •  • 

(1)  Substantial  evidence  shows  that, 
based  on  new  or  improved  diagnostic 
techniques  or  evaluations,  your 
impairmenUs)  is  not  as  disabling  as  it 
was  considered  to  be  at  the  time  of  the 
most  recent  favorable  decision. 
Changing  methodologies  and  advances 
in  medical  and  other  diagnostic 
techniques  or  evaluations  have  given 
rise  to,  and  will  continue  to  give  rise  to, 
improved  methods  for  determining  the 
causes  of  (i.e.,  diagnosing)  and 
measuring  and  documenting  the  effects 
of  various  impairment  on  children  and 
their  functioning.  Where,  by  such  new 
or  improved  methods,  substantial 
evidence  shows  that  your  impairment(s) 
is  not  as  severe  as  was  determined  at  the 
time  of  our  most  recent  favorable 
decision,  such  evidence  may  serve  as  a 
basis  for  a  finding  that  you  are  no  longer 
disabled,  provided  that  you  do  not 
currently  have  an  impainnent(s)  that 
meets  or  equals  the  severity  of  any  listed 
impairment,  and  therefore  results  in 
marked  and  severe  functional 
limitations.  In  order  to  be  used  under 
this  exception,  however,  the  new  or 
improved  techniques  must  have  become 
generally  available  afler  the  date  of  our 
most  recent  favorable  decision. 

(i)  How  we  will  determine  which 
methods  are  new  or  improved 
techniques  and  when  they  become 
generally  available.  New  or  improved 
diagnostic  techniques  or  evaluations 
will  come  to  our  attention  by  several 
methods.  In  reviewing  cases,  we  often 
become  aware  of  new  techniques  when 
their  results  are  presented  as  evidence. 
Such  techniques  and  evaluations  are 
also  discussed  and  acknowledged  in 
medical  literature  by  medical 
professional  groups  and  other 
governmental  entities.  Through  these 


sources,  we  develop  listings  of  new 
techniques  and  when  they  become 
generally  available.  For  example,  we 
will  consult  the  Health  Care  Financing 
Administration  for  its  experience 
regarding  when  a  technique  is 
recognized  for  payment  imder  Medicare 
and  when  they  began  paying  for  the 
technique. 

(ii)  How  you  will  know  which  methods 
are  new  or  improved  techniques  and 
when  they  become  generally  available. 
We  will  let  you  know  which  methods 
we  consider  to  be  new  or  improved 
techniques  and  when  they  become 
available  through  two  vehicles. 

(A)  Some  of  the  future  changes  in  the 
Listing  of  Impairments  in  appendix  1  of 
subpart  P  of  part  404  of  this  chapter  will 
be  based  on  new  or  improved  diagnostic 
or  evaluative  techniques.  Such  listings 
changes  will  clearly  state  this  fact  as 
they  are  published  as  Notices  of 
Proposed  Rulemaking  and  the  new  or 
improved  technique  will  be  considered 
generally  available  as  of  the  date  of  the 
final  publication  of  that  particular 
listing  in  the  Federal  Register. 

(B)  From  time  to  time,  we  will  publish 
in  the  Federal  Register  cumulative  lists 
of  new  or  approved  diagnostic 
techniques  or  evaluations  that  have 
been  in  use  since  1970.  how  they 
changed  the  evaluation  of  the  applicable 
impairment  and  the  month  and  year 
they  became  generally  available.  We 
will  include  any  changes  in  the  Listing 
of  Impairments  pubUshed  in  the  Code  of 
Federal  Regulations  since  1970  that  are 
reflective  of  new  or  improved 
techniques.  We  will  not  process  any 
cases  under  this  exception  using  a  new 
or  improved  diagnostic  technique  that 
we  have  not  included  in  a  published 
notice  until  we  have  published  an 
updated  cumulative  list.  The  period 
between  publications  will  be 
determined  by  the  volume  of  changes 
needed. 

*        •        •        •        • 

(f)  •  •  • 

(4)  You  fail  to  follow  prescribed 
treatment  which  would  be  expected  to 
improve  your  impairment(s)  so  that  it  no 
longer  results  in  marked  and  severe 
functional  limitations.  If  treatment  has 
been  prescribed  for  you  which  would  be 
expected  to  improve  your  impairment(s) 
so  that  it  no  longer  results  in  marked 
and  severe  functional  limitations,  you 
must  follow  that  treatment  in  order  to  be 
paid  benefits.  If  you  are  not  following 
that  treatment  and  you  do  not  have  good 
cause  for  foiling  to  follow  that 
treatment,  we  will  find  that  yoiu 
disability  has  ended  (see  §  416.930(c)). 
The  month  your  disability  ends  will  be 


the  first  month  in  which  you  failed  to 
follow  the  prescribed  treatment. 

(FR  Doc.  97-55504  Filed  7-7-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  165 
Devarages 
CFR  Correction 

In  title  21  of  the  Code  of  Federal 
Regulations,  parts  100  to  169,  revised  as 
of  Apr.  1,  1997,  on  page  508,  in 
§  165.110,  in  the  table  in  paragraph 
(b)(4)(i)(A)  the  entries  for  "Sulfate"  and 
"Endrin"  should  be  removed. 

(FR  Doc.  97-55505  Filed  7-7-97;  8:45  amj 

BILLMQ  COOC  1S0S~01-O 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

PN  74-3;  FRL-6854^] 

Approval  of  Section  112(1)  Program  of 
Delegation;  Indiana 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMIMARY:  EPA  is  approving  a  request  for 
delegation  of  the  Federal  air  toxics 
program  contained  within  40  CFR  parts 
61  and  63  pursuant  to  section  112(1)  of 
the  Clean  Air  Act  (CAA)  of  1990.  The 
State's  mechanism  of  delegation 
involves  State  rule  adoption  of  all 
existing  and  futxire  section  112 
standards  unchanged  from  the  Federal 
standards.  The  aaual  delegation  of 
authority  of  individual  standards  will  be 
in  the  form  of  a  letter  from  EPA  to  the 
Indiana  Department  of  Environmental 
Management  (IDEM).  This  request  for 
approval  of  a  mechanism  of  delegation 
encompasses  all  sources  not  covered  by 
the  Part  70  program. 
DATES:  This  action  will  become  effective 
August  7,  1997. 

ADDRESSES:  Copies  of  the  State's 
submittal  and  other  supporting 
information  used  in  developing  the 
approval  are  available  for  inspection 
during  normal  business  hours  at  the 
following  location:  EPA  Region  5,  77 
West  Jackson  Boulevard,  AR-18J, 
Chicago,  Illinois,  60604.  Please  contact 
Sam  Portanova  at  (312)  885-3 189  to 


Federal  Register  /  Vol!  62,  No.  130  /  Tuesday,  July  8,  1997  /  Rules  and  Regulations  36461 


arrange  a  time  if  inspection  of  the 
submittal  is  desired, 

FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova,  EPA  Region  5,  AR-18J,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604,  (312)  886-3189. 

SUPPLEMENTARY  INFORMATION: 

L  Background  and  Purpose 

Section  112(1)  of  the  CAA  enables  the 
EPA  to  approve  State  air  toxics 
programs  or  rules  to  operate  in  place  of 
the  Federal  air  toxics  program.  The 
Federal  air  toxics  program  implements 
the  requirements  found  in  section  112  of 
the  CAA  pertaining  to  the  regulation  of 
hazardous  air  pollutants.  Approval  of  an 
air  toxics  program  is  granted  by  the  EPA 
if  the  Agency  finds  that  the  State 
program:  (1)  is  "no  less  stringent"  than 
the  corresponding  Federal  program  or 
rule,  (2)  the  State  has  adequate  authority 
and  resotlrces  to  implement  the 
program,  (3)  the  schedule  for 
implementation  and  compliance  is 
sufficiently  expeditious,  and  (4)  the 
program  is  otherwise  in  compliance 
with  Federal  guidance.  Once  approval  is 
granted,  the  air  toxics  program  can  be 
implemented  and  enforced  by  State  or 
local  agencies,  as  well  as  EPA. 
Implementation  by  local  agencies  is 
dependent  upon  appropriate 
subdelegation. 

On  February  7.  1996,  Indiana 
submitted  to  EPA  a  request  for 
delegation  of  authority  to  implement 
and  enforce  the  air  toxics  program 
under  section  112  of  the  CAA.  On 
February  29,  1996,  EPA  foimd  the 
State's  submittal  complete.  In  this 
notice  EPA  is  taking  final  action  to 
approve  the  program  of  delegation  for 
Indiana. 

EPA  published  a  direct  final  rule 
approving  Indiana's  request  for 
delegation  of  authority  to  implement 
and  enforce  the  air  toxics  program 
under  section  112  in  the  April  1,  1997, 
Federal  Register  (62  FR  15404).  EPA 
also  published  a  proposed  approval  of 
Indiana's  request  in  the  April  1,  1997, 
Federal  Register  (62  FR  15453).  In  the 
event  that  EPA  received  adverse 
comments,  it  would  withdraw  the  direct 
final  rule  and  publish  a  final  action 
based  on  the  proposed  rule.  EPA 
received  a  public  comment  on  this 
action  on  April  30,  1997.  As  a  result  of 
that  public  comment,  the  April  1,  1997, 
direct  final  rule  will  be  removed.  In  this 
document,  EPA  addresses  the  public 
comment  and  takes  final  action  to 
approve  Indiana's  request  for  delegation 
of  authority  to  implement  and  enforce 
the  air  toxics  program  under  section 
112.  This  action  is  based  on  the  April 
1,  1997,  proposed  rule  (62  FR  15453). 


n.  Review  of  State  Submittal 

A.  Program  Summary 

Requirements  for  approval,  specified 
in  section  112{1)(5),  require  that  a  State's 
program  contain  adequate  authorities, 
adequate  resources  for  implementation, 
and  an  expeditious  compliance 
schedule.  These  requirements  are  also 
requirements  for  an  adequate  operating 
permits  program  under  Part  70  (40  CFR 
70.4).  On  November  14,  1995,  EPA 
promulgated  a  final  interim  approval 
under  Part  70  of  the  State  of  Indiana's 
Operating  Permit  Program.  The  notice 
included  the  approval  of  a  mechanism 
for  delegation  of  all  section  112 
standards  for  sources  subject  to  the  Part 
70  program.  Sources  subject  to  the  Part 
70  program  are  those  sources  that  are 
operating  pursuant  to  a  Part  70  permit 
issued  by  the  State,  local  ^ency,  or 
EPA.  Sources  not  subject  to  the  Part  70 
program  are  those  sources  that  are  not 
required  to  obtain  a  Part  70  permit  from 
either  the  State,  local  agency,  or  EPA. 
This  action  supplements  the  Part  70 
rulemaking  in  that  Indiana  will  have  the 
authority  to  implement  and  enforce  the 
section  112  air  toxics  program 
regardless  of  a  source's  Part  70 
applicability.  The  Indiana  program  of 
delegation  for  sources  not  subject  to  Part 
70  will  not  include  delegation  of  section 
112(r)  authority  or  section  112(i)(5) 
Early  Reductions  Program  authority. 

As  stated  above,  this  notice 
constitutes  EPA's  approval  of  Indiana's 
program  of  delegation  of  all  existing  and 
future  air  toxics  standards,  except  for 
section  112(r)  standards  as  they  pertain 
to  non-Part  70  sources.  This  delegation 
is  for  State  rule  adoption  of  all  existing 
and  future  section  112  standards 
unchanged  from  the  Federal  standards 
delegation.  Indiana  intends  to  seek  such 
delegation  for  all  section  112  standards 
with  the  exception  of  section  112(r).  The 
Indiana  program  of  delegation  will 
operate  as  follows: 

1.  For  existing  section  112  standards, 
IDEM  has  submitted  a  schedule  for  their 
adoption  into  the  State  regulations. 

2.  For  a  future  section  112  standard 
for  which  IDEM  intends  to  accept 
delegation,  EPA  will  automatically 
delegate  the  authority  to  implement  a 
standard  to  the  State  by  letter  unless 
IDEM  notifies  EPA  differently  within  45 
days  of  EPA  final  promulgation  of  the 
standard.  Upon  receipt  of  the  EPA  letter, 
the  State  will  be  responsible  for  the 
implementation  of  the  standard.  Some 
activities  necessary  for  effective 
implementation  of  the  standard  include 
receipt  of  initial  notifications, 
recordkeeping,  reporting  and  generally 
assuring  that  sources  subject  to  the 
standard  are  aware  of  its  existence. 


3.  IDEM  will  adopt  the  standard 
unchanged  from  the  Federal  standard 
into  the  State  regulations  as 
ex{>editiously  as  practicable.  Indiana 
Code  (IC)  13-7-7-5  requires  IDEM  to 
adopt  such  standards  within  9  months 
of  the  effective  date  of  the  Federal 
standard. 

4.  Upon  completion  of  regulatory 
action,  IDEM  will  submit  to  EPA  proof 
of  rule  adoption. 

5.  EPA  will  respond  with  a  letter 
delegating  enforcement  authority  to  the 
State.  EPA  will  enforce  the  standard 
until  such  time  the  State  has  been 
delegated  the  enforcement  authority. 

Indiana  will  assume  responsibility  for 
the  timely  implementation  and 
enforcement  required  by  the  standard, 
as  well  as  any  further  activities  agreed 
to  by  IDEM  and  EPA.  When  deemed 
appropriate,  IDEM  will  utilize  the 
resources  of  its  Small  Business 
Assistance  Program  to  assist  in  general 
program  implementation. 

B.  Criteria  for  Approval 

On  November  26,  1993,  EPA 
promulgated  regulations  to  provide 
guidance  relating  to  the  approval  of 
State  programs  under  section  112(1)  of 
the  CAA.  58  FR  62262.  That  rulemaking 
outlined  the  requirements  of  approval 
with  respect  to  various  delegation 
options.  The  requirements  for  approval, 
pursuant  to  section  112{1)(5)  of  the  CAA. 
of  a  program  to  implement  and  enforce 
Federal  section  112  rules  as 
promulgated  without  changes  are  found 
at  40  CFR  63.91.  Any  request  for 
approval  must  meet  all  section  112(1) 
approval  criteria,  as  well  as  all  approval 
criteria  of  40  CFR  63.91 .  A  more 
detailed  analysis  of  the  State's  submittal 
pursuant  to  40  CFR  63.91  is  contained 
in  the  Technical  Support  Document 
included  in  the  docket  of  this 
rulemaking. 

Under  section  112(1)  of  the  CAA, 
approval  of  a  State  program  is  granted 
by  the  EPA  if  the  Agency  finds  that  it: 
(1)  is  "no  less  stringent"  than  the 
corresponding  Federal  program,  (2)  that 
the  State  has  adequate  authority  and 
resources  to  implement  the  program.  (3) 
the  schedule  for  implementation  and 
compliance  is  sufficiently  expeditious, 
and  (4)  the  program  is  otherwise  in 
compliance  with  Federal  guidance. 

C.  Analysis 

EPA  is  approving  Indiana's 
mechanism  of  delegation  because  the 
State's  submittal  meets  all  requirements 
necessary  for  approval  under  section 
112(1).  The  first  requirement  is  that  the 
program  be  no  less  stringent  than  the 
Federal  program.  The  Indiana  program 
is  no  less  stringent  than  the 
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corresponding  Federal  program  or  rule 
because  the  State  has  requested 
delegation  of  all  standards  unchanged 
from  the  Federal  standards. 

Second,  the  State  has  shown  that  it 
has  adequate  authority  and  resources  to 
implement  the  program.  The  Indiana 
Air  Pollution  Control  Board  has 
statutory  authority  to  adopt  rules 
necessary  to  implement  the  Federal 
Clean  Air  Act,  as  amended  by  the  Clean 
Air  Act  Amendments  of  1990.  IC  13-1- 
1—4.  This  authority  includes  the  ability 
to  adopt  federal  section  112  rules  as 
promulgated  without  change.  Indiana 
has  adopted  several  existing  section  112 
rules,  is  in  the  process  of  adopting  the 
remaining  existing  section  112  rules, 
and  commits  to  the  expeditious 
adoption  of  future  section  112  rules. 
Adequate  resources  will  be  obtained 
through  section  105  grant  monies 
awarded  to  States  by  EPA,  through  State 
matching  funds,  and  through  any 
monies  from  the  State's  Title  V  program 
that  can  be  used  to  fund  acceptable  Title 
V  activities  with  respect  to  these  non- 
Part  70  sources. 

Third,  upon  promulgation  of  a 
standard,  Indiana  will  immediately 
begin  activities  necessary  for  timely 
implementation  of  the  standard.  These 
activities  will  involve  identifying 
sources  subject  to  the  applicable 
requirement,  education  and  outreach  to 
affected  sources,  and  providing 
assistance  to  sources  in  completing  and 
submitting  initial  notiBcations.  Indiana 
has  already  conducted  such  activities 
for  several  section  112  standards.  In 
addition,  Indiana  is  committed  to 
adopting  section  112  standards  into  the 
State  regulations  within  9  months  of 
Federal  promulgation.  This  schedule  is 
sufficiently  expeditious  for  approval. 

Fourth,  nothing  in  the  Indiana 
program  for  delegation  is  contrary  to 
Federal  guidance. 

D.  Determinations. 

In  approving  this  delegation,  EPA 
expects  that  the  State  will  obtain 
concurrence  from  EPA  on  any  matter 
involving  the  interpretation  of  section 
1 1 2  of  the  Clean  Air  Act  or  40  CFR  part 
63  to  the  extent  that  implementation, 
administration,  or  enforcement  of  these 
sections  have  not  been  covered  by  EPA 
determinations  or  guidance. 

in.  Response  to  Public  Comment 

The  EPA  received  one  comment  on 
the  April  1,  1997,  Federal  Register 
notice.  RSR  Corporation  (RSR) 
submitted  comments  on  behalf  of  its 
wholly  owned  subsidiary  Quemetco, 
Incorporated.  RSR  commented  that 
"EPA  has  stated  its  intent  to  issue 
substantial  revisions  to  the  secondary 


lead  NESHAP  provisions."  RSR 
expressed  concern  that  IDEM  could 
adopt  unchanged  federal  regulations 
that  "are  or  will  be  obsolete"  and  urged 
EPA  to  delay  implementation  of  the 
delegation  of  the  NESHAP  for  secondary 
lead  smelters  until  EPA  has 
promulgated  final  revisions  to  the 
secondary  lead  NESHAP. 

EPA's  approval  of  the  delegation  of 
authority  to  implement  and  enforce  the 
air  toxics  program  under  section  112 
only  provides  a  mechanism  for  the  State 
to  accept  delegation  of  authority  to 
implement  NESHAPs.  State 
implementation  of  a  particular  NESHAP 
would  not  occur  until  Indiana  adopts 
the  standard  into  the  State  rule. 
Therefore,  approval  of  the  delegation  of 
authority  under  112(1)  would  not  cause 
the  State  to  receive  automatic  delegation 
of  a  standard.  In  addition,  the  delegation 
of  authority  under  section  112(1)  for 
Title  V  sources  was  established  as  part 
of  the  Indiana  Title  V  program  interim 
approval  rulemaking  (60  FR  57188).  As 
a  major  source,  Quemetco  will  be 
subject  to  the  Title  V  program  and,  thus, 
Indiana  already  has  delegation  of 
authority  under  section  112(1)  for  this 
source.  EPA's  approval  of  this 
delegation  need  not  be  delayed  in  order 
to  prevent  the  State  implementation  of 
the  secondary  lead  NESHAP. 

Furthermore,  delegation  of  authority 
under  section  112(1)  and  subsequent 
adoption  of  the  State  rule  only  transfers 
authority  to  implement  and  enforce  a 
NESHAP  from  the  EPA  to  the  State. 
Until  this  action  occurs,  the  NESHAP  is 
implemented  and  enforced  by  EPA  and 
sources  are  subject  to  all  requirements 
of  the  Federally-promulgated  standard. 

RSR  also  requested  that  EPA 
"establish  the  secondary  lead  NESHAP 
as  the  lead  standard  for  use  in 
attainment  areas  in  the  country."  "To 
promote  consistency  and  environmental 
protection,  RSR  requests  that  EPA 
determine  that  the  secondary  lead 
NESHAP  should  replace  existing, 
scattered  lead  emission  standards  in 
attainment  areas."  Since  this  action  only 
addresses  the  delegation  of  authority  to 
implement  and  enforce  the  air  toxics 
program  under  section  112  to  the  State 
of  Indiana,  it  will  not  address  the  issue 
of  establishing  lead  standards  in 
attainment  areas  nationwide. 

RSR  requests  that,  in  this  delegation, 
EPA  "direct  Indiana  to  use  the  NESHAP 
to  replace  the  standard  for  Quemetco  in 
Marion  County  because  those  standards 
were  developed  in  a  piecemeal, 
fragmented  fashion."  This  action  only 
addresses  delegation  of  authority  under 
112(1)  and  not  State  implementation 
plan  rules  which  have  been  adopted  by 
Indiana.  Therefore,  EPA  will  not 


address  Indiana's  regulatory  actions  for 
the  State  implementation  plan  in  this 
rulemaking.  Moreover,  the  CAA  gives 
States  the  authority  and  primary 
responsibility  to  develop  rules  to 
address  nonattainment  areas  within 
their  borders.  In  a  given  case,  a  State 
may  determine  it  is  necessary  to  adopt 
or  maintain  requirements  different  from 
those  contained  in  the  nationally 
applicable  rules. 

IV.  Final  Action 

The  EPA  is  promulgating  final 
approval  of  the  February  7,  1996, 
request  by  the  State  of  Indiana  for 
delegation  of  section  112  standards 
unchanged  from  Federal  standards 
because  the  request  meets  all 
requirements  of  40  CFR  63.91  and 
section  112(1)  of  the  CAA.  Upon  the 
effective  date  of  this  rule,  all  existing 
section  112  standards  which  have  been 
adopted  unchanged  into  the  State  rules 
are  delegated  to  the  State  of  Indiana. 
Future  delegation  of  the  section  112 
standards  to  the  State  will  occur  upon 
EPA's  promulgation  of  the  standard 
according  to  the  procedures  outlined 
earlier  in  this  rule. 

Upon  the  effective  date  of  this  action, 
all  notifications,  reports  and  other 
correspondence  required  under  section  - 
112  standards  should  be  sent  to  the 
State  of  Indiana  rather  than  to  the  EPA, 
Region  5,  in  Chicago.  Affected  sources 
should  send  this  information  to:  Indiana 
Department  of  Environmental 
Management,  Office  of  Air  Management, 
100  North  Senate  Avenue,  P.O.  Box 
6015,  Indianapolis,  Indiana  46206- 
6015. 

In  this  action,  EPA  approves  the 
delegation  of  the  Federal  air  toxics 
program  pursuant  to  section  112(1)  of 
the  CAA.  EPA  published  a  proposed 
approval  of  this  delegation  on  April  1, 
1997,  and  is  granting  final  approval 
with  this  rulemaking.  The  final  approval 
shall  be  effective  on  August  7,  1997. 

Copies  of  the  State's  submittal  and 
other  information  relied  upon  for  the 
final  approval  of  the  requested 
delegation  are  contained  in  a  docket 
maintained  at  the  EPA  Regional  Office. 
The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this  final 
approval.  The  docket  is  available  for 
public  inspection  at  the  location  listed 
under  the  ADDRESSES  section  of  this 
document. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  the  State's 
delegated  air  toxics  program.  EPA  shall 
consider  each  request  for  revision  to  the 
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State's  delegated  air  toxics  program  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  D. 
Nichols,  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  frtim 
Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  (5  U.S.C.  603 
and  604.)  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Delegation  of  pre-existing  Federal 
requirements  under  section  112  of  the 
CAA  does  not  create  any  new 
requirements,  but  simply  allows  the 
State  to  enforce  Federal  requirements 
that  have  been  or  will  be  separately 
promulgated.  Therefore,  because  this 
Federal  delegation  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
CAA  forbids  EPA  to  base  its  actions 
concerning  State  plans  on  such  grounds. 
Union  Electric  Co.  v.  EPA.,  427  U.S. 
246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
undertake  various  actions  in  association 
with  proposed  or  final  rule  that  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  $100  million  or  more. 


This  Federal  action  approves  delegation 
of  pre-existing  Federal  requirements  to 
the  State.  No  new  Federal  requirements 
are  imposed.  Accordingly,  no  additional 
costs  to  local  or  tribal  governments,  or 
the  private  sector,  result  from  this 
action.  EPA  believes  that  the  cost  of  any 
additional  authority  voluntarily 
undertaken  by  the  State  will  be  less  than 
$100  million. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  8, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sul^ects  in  40  CFR  Part  63 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 

Anthority:  42  U.S.C.  7401-7671(q). 

Dated:  June  26, 1997. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
[FR  Doc.  97-17737  Filed  7-7-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

[CC  DockM  No.  8ft-67;  FCC  97-2001 

Connection  of  Simple  InsMe  Wiring  to 
the  Telephone  Network  and  Petition  for 
Modification 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  On  June  17, 1997,  the 
"Commission  released  an  Order  on 
Reconsideration  and  Second  Report  and 
Order  amending  several  rules 
concerning  connection  of  inside  wiring 
to  the  telephone  network.  The  Order  on 
Reconsideration  and  Second  Report  and 
Order  is  intended  to  clarify  our 
demarcation  point  definition  and  other 
rules  in  part  68. 
EFFECTIVE  DATE:  August  7,  1997. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATKW  CONTACT:  Bill 
von  Alven,  Senior  Engineer  (202)  418- 
2342.  or  Marian  Gordon,  Special 
Counsel,  Network  Services  Division, 
Conunon  Carrier  Bureau,  (202)  418- 
2337. 

SUPPLEMENTARY  INFORMATION:  This 
sununarizes  the  Commission's  Order  on 
Reconsideration  and  Second  Report  and 
Order  in  the  matter  of  Review  of 
§§68.104  and  68.213  of  the 
Commission's  Rules  Concerning 
Connection  of  Simple  Inside  Wiring  to 
the  Telephone  Network  and  Petition  for 
Modification  of  §  68.213  of  the 
Commission's  Rules  filed  by  the 
Electronic  Industries  Association,  FCC 
97-209,  adopted  Jime  12,  1997,  and 
released  June  17,  1997.  The  Commission 
concurrently  released  a  Second  Further 
Notice  of  Proposed  Rulemaking  in  the 
same  docket.  The  file  is  available  for 
inspection  and  copying  during  the 
weekday  hours  of  9  a.m.  to  4:30  p.m.  in 
the  Commission's  Reference  Center, 
room  239,  1919  M  St.,  N.W., 
Washington,  D.C.  or  copies  may  be 
purchased  from  the  Commission's 
duplicating  contractor,  ITS,  Inc.  2100  M 
St.,  N.W.,  Suite  140,  Washington,  D.C. 
20037,  phone  (202) 857-3800. 

Analysis  of  Proceeding 

1.  In  the  Order  on  Reconsideration, 
and  Second  Report  and  Order,  the 
Commission  clarifies  its  demarcation 
point  definition  and  addresses  other 
part  68  rules  regarding  inside  wiring. 
The  Commission  finds  that,  because 
there  may  be  factors  such  as  physical 
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conditions  or  safety  considerations 
which  make  it  difficult  to  place  the 
demarcation  point  within  twelve  inches 
of  the  point  at  which  the  wiring  enters 
a  customer's  premises,  the  demarcation 
point  may  be  located  within  twelve 
inches  of  the  customer's  premise  "or  as 
near  thereto  as  practicable."  The 
Commission  also  clarifies  that  only 
major  additions  or  rearrangements  of 
existing  inside  wiring  are  considered 
new  installations  under  its  rules.  To 
address  the  concern  that  customers 
working  on  wiring  outside  their  own 
individual  unit  in  a  multiunit  building  • 
could  pose  risk  of  harm,  the 
Commission  concludes  that  in  the  case 
of  multiunit  premises,  the  premises 
owner  may  prohibit  tenants  from 
working  on  wiring  located  outside  of  the 
tenant's  individual  unit  or  on  wiring 
that  serves  other  customers.  The 
Commission  states  that  it  did  not  intend 
that  carriers  establish  new  operating 
procedures  to  govern  multiunit 
buildings  existing  on  August  13,  1990 
that  would  automatically  relocate  those 
buildings'  demarcation  points,  and 
clarifies  that  the  standard  operating 
practices  are  those  practices  in  effect  on 
August  13,  1990.  Thus,  our  rules  do  not 
authorize  changing  the  demarcation 
point  for  an  existing  building  to  the 
minimum  point  of  entry.  The 
Commission  also  requires  telephone 
companies  to  give  building  owners, 
upon  request,  all  available  information 
regarding  the  wiring  layout  of  their 
buildings  including  copies  of  existing 
schematic  diagrams  and  service  records. 
It  also  adopted  a  standard  for 
determining  whether  a  material  meets 
the  requirements  for  gold  or  gold 
equivalence  under  our  rules.  The 
Commission  determined  that  customers 
may  connect  simple  wiring  installations 
of  up  to  four  access  lines  to  the 
telephone  network.  It  finds  that  this 
change  will  increase  consumer  options 
without  presenting  a  significant  risk  of 
harm  to  the  network.  It  also  amends  the 
definition  of  non-system  premises 
wiring  to  state  that  such  wiring  includes 
wiring  installations  of  up  to  four  access 
lines. 

2.  It  is  ordered  that,  pursuant  to 
sections  1,  4,  201-205.  218,  220,  and 
405  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  §§  151. 154,  201- 
205.  218,  220  and  405,  and  5  U.S.C. 

§§  552  and  553,  the  Order  on 
Reconsideration  and  Second  Report  and 
Order  is  adopted. 

3.  It  is  furtner  ordered  that  the  nUe 
amendments  set  forth  herein  are 
effective  on  August  7.  1997.  The 
collection  of  information  contained 
within  is  contingent  upon  approval  by 
the  Office  of  Management  and  Budget. 


List  of  Subjects  in  47  CFR  Part  68 

Telephone. 
Federal  Communications  Commission. 
WiUiam  F.  Caton, 
Acting  Secretary. 

Rule  Changes 

Accordingly  part  68  of  title  47  is 
amended  as  follows: 

PART  6&— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  Sees.  1,  4,  5.  201-5.  208.  215. 
218,  226.  227.  303.  313.  314.  403.  404.  410. 
602  of  the  Communications  Act  of  1934.  as 
amended.  47  U.S.C.  151.  154.  155.  201-5. 
208,  215.  218.  226,  227.  303.  313,  314.  403. 
404.  410.  602. 

2.  Section  68.3  is  amended  by  revising 
paragraphs  (a)  and  (b)  of  the 
demarcation  point  definition,  and  by 
revising  the  introductory  paragraph  for 
the  definition  of  non-system  premises 
wiring,  to  read  as  follows: 

§68.3    Oeflnittons. 


».  *   •   • 


Demarcation  point: 

(a)  Single  unit  installations.  For  single 
unit  installations  existing  as  of  August 
13, 1990,  and  installations  installed 
after  that  date  the  demarcation  point 
shall  be  a  point  within  30  cm  (12  in)  of 
the  protector  or,  where  there  is  no 
protector,  within  30  cm  (12  in)  of  where 
the  telephone  wire  enters  the  customer's 
premises,  or  as  close  thereto  as 
practicable. 

(b)  Multiunit  installations.  (1)  In 
multiunit  premises  existing  as  of  August 
13, 1990.  the  demarcation  point  shall  be 
determined  in  accordance  with  the  local 
carrier's  reasonable  and  non- 
discriminatory standard  operating 
practices.  Provided,  however,  that 
where  there  are  multiple  demarcation 
points  within  the  multiunit  premises,  a 
demarcation  point  for  a  customer  shall 
not  be  further  inside  the  customer's 
premises  than  a  point  twelve  inches 
from  where  the  wiring  enters  the 
customer's  premises,  or  as  close  thereto 
as  practicable. 

(2)  In  multiunit  premises  in  which 
wiring  is  installed  after  August  13,  1990. 
including  major  additions  or 
rearrangements  of  wiring  existing  prior 
to  that  date,  the  telephone  company 
may  establish  a  reasonable  and 
nondiscriminatory  practice  of  placing 
the  demarcation  point  at  the  minimum 
point  of  entry.  If  the  telephone  company 
does  not  elect  to  establish  a  practice  of 
placing  the  demarcation  point  at  the 


minimum  point  of  entry,  the  multiunit 
premises  owner  shall  determine  the 
location  of  the  demarcation  pointer 
points.  The  multiunit  premises  owner 
shall  determine  whether  there  shall  be 
a  single  demarcation  point  location  for 
all  customers  or  separate  such  locations 
for  each  customer.  Provided,  however, 
that  where  there  are  multiple 
demarcation  points  within  the  multiunit 
premises,  a  demarcation  point  for  a 
customer  shall  not  be  further  inside  the 
customer's  premises  than  a  point  30  cm 
(12  in)  from  where  the  wiring  enters  the 
customer's  premises,  or  as  close  thereto 
as  practicable. 

(3)  In  multiunit  premises  with  more 
than  one  customer,  the  premises  owner 
may  adopt  a  policy  restricting  a 
customer's  access  to  wiring  on  the 
premises  to  only  that  wiring  located  in 
the  customer's  individual  unit  that 
serves  only  that  particular  customer. 
•        •        •        •        • 

Non-system  premises  wiring:  Wiring 
that  is  used  with  up  to  four-line 
business  and  residence  services,  located 
at  the  subscriber's  premises. 

»         •         •         •         • 

3.  Section  68.110  is  amended  by 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

§  68. 1 1 0    Compatibility  of  the  telephone 
network  and  terminal  equipment 

***** 

(c)  Availability  of  inside  wiring 
information.  Any  available  technical 
information  concerning  wiring  on  the 
customer  side  of  the  demarcation  point, 
including  copies  of  existing  schematic 
diagrams  and  service  records,  shall  be 
provided  by  the  telephone  company 
upon  request  of  the  building  owner  or 
agent  thereof.  The  telephone  company 
may  charge  the  building  owner  a 
reasonable  fee  for  this  service,  which 
shall  not  exceed  the  cost  involved  in 
locating  and  copying  the  documents.  In 
the  alternative,  the  telephone  company 
may  make  these  documents  available  for 
review  and  copying  by  the  building 
owner.  In  this  case,  the  telephone 
company  may  charge  a  reasonable  fee, 
which  shall  not  exceed  the  cost 
involved  in  making  the  documents 
available,  and  may  also  require  the 
building  owner  to  pay  a  deposit  to 
guarantee  the  documents'  return. 

4.  Section  68.213  is  amended  by 
revising  paragraphs  (a)  and  (b),  to  read 
as  follows: 

§  68.213  Installation  of  other  than  'fully 
protected"  non-system  simple  customer 
premises  wiring. 

(a)  Scope  of  this  rule.  Provisions  of 
this  rule  apply  only  to  "unprotected" 
premises  wiring  used  with  simple 
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installations  of  wiring  for  up  to  four  line 
residential  and  business  telephone 
service.  More  complex  installations  of 
wiring  for  multiple  line  services,  for  use 
with  systems  such  as  PBX  and  key 
telephone  systems,  are  controlled  by 
§  68.215  of  these  rules. 

(b)  Wiring  authorized.  Unprotected 
premises  wiring  may  be  used  to  connect 
units  of  terminal  equipment  or 
protective  circuitry  to  one  another,  and 
to  carrier-installed  facilities  if  installed 
in  accordance  with  these  rules.  The 
telephone  company  is  not  responsible, 
except  pursuant  to  agreement  between  it 
and  the  customer  or  undertakings  by  it. 
otherwise  consistent  with  Commission 
requirements,  for  installation  and 
maintenance  of  wiring  on  the 
subscriber's  side  of  the  demarcation 
point,  including  any  wire  or  jacks  that 
may  have  been  installed  by  the  carrier. 
The  subscriber  emd/or  premises  owner 
may  install  wiring  on  the  subscriber's 
side  of  the  demarcation  point,  and  may 
remove,  reconfigure,  and  rearrange 
wiring  on  that  side  of  the  demarcation 
point  including  wiring  that  may  have 
been  installed  by  the  carrier.  The 
customer  or  premises  owner  may  not 
access  carrier  wiring  and  facilities  on 
the  carrier's  side  of  the  demarcation 
point.  Customers  may  not  access  the 
telephone  company-installed  protector. 
All  plugs  and  jacks  used  in  connection 
with  inside  wiring  shall  conform  to 
subpart  F  of  this  part.  In  multiunit 
premises  with  more  than  one  customer, 
the  premises  owner  may  adopt  a  policy 
restricting  a  customer's  access  to  wiring 
on  the  premises  to  only  that  wiring 
located  in  the  customer's  individual 
unit  wiring  that  serves  only  that 
particular  customer.  See  Demarcation 
point  definition.  §68.3Cb)(3).  The 
customer  or  premises  owner  may  not 
access  carrier  wiring  and  facilities  on 
the  carrier's  side  of  the  demarcation 
point.  Customers  may  not  access  the 
telephone  company-installed  protector. 
All  plugs  and  jacks  used  in  connection 
with  inside  wiring  shall  conform  to 
subpart  F  of  this  part. 

•  •        *        •        • 

5.  Section  68.215  is  amended  by 
revising  the  subject  beading  to  read  as 
follows: 

§  68.215    Installation  of  other  than  "fully 
protected"  system  premises  wiring  that 
serves  more  than  four  subscriber  access 
lines. 

•  •        •        •        • 

6.  Section  68.500  is  amended  by 
adding  a  new  sentence  at  the  end  of  the 
introductory  paragraph,  and  prior  to  the 
specifications  for  a  6-position  plug,  to 
read  as  follows: 


§68.500    Specifications. 

General.  •   *   •  For  the  purposes  of 
this  section,  hard  gold  and  contact 
performance  equivalent  to  gold  shall  be 
determined  in  accordance  with  the 
standards  detailed  in  Appendix  H  of 
TIA  Telecommunications  Systems 
Bulletin  No.  31  Part  68  Rationale  and 
Measurement  Guidelines  {TSB.31). 
prepared  by  EIA/TIA  TR-41  Committee 
on  Telephone  Terminals  (1992).  This 
publication  may  be  obtained  by 
contacting  Global  Engineering 
Documents.  7730  Carondelet  Avenue. 
Suite  #  407,  St.  Louis,  Missouri,  63105. 
(Telephone  number  1-800-854-7179). 
•        •        •        •         • 

[FR  Doc.  97-17713  Filed  7-7-97;  8:45  am] 

BIUJNO  CODE  S712-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  193 

pocket  No.  PS-151;  Notice  1] 

RIN  2137-AC91 

Liquefied  Natural  Gas  Regulations; 
Miscellaneous  Amendments 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Confirmation  of  effective  date; 
and  partial  removal  of  direct  final  rule. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  amendments  of  the 
direct  final  rule  which  updated  the 
Liquefied  Natural  Gas  (LNG)  regulations 
by  replacing  the  current  "Flammable 
vapor-gas  dispersion  protection" 
method  with  a  method  based  on  the 
"dense  gas  dispersion  (DEGADIS)" 
model,  and  replacing  the  current 
"Thermal  radiation  protection"  method 
with  a  method  based  on  the  "LNGFIRE" 
program  model.  This  document  removes 
the  section  of  the  direct  final  rule  that 
incorporated  safety  requirements  for 
mobile  and  temporary  LNG  facilities  by 
referencing  National  Fire  Protection 
Association  (NFPA)  Standard  59 A  (1996 
edition),  Standard  for  the  Production, 
Storage  and  Handling  of  Liquefied 
Natural  Gas  (LNG). 
EFFECTIVE  DATES:  This  document 
confirms  June  25,  1997,  as  the  effective 
date  of  the  amendments  to  §  193.2057. 
§  193.2059  and  Appendix  A  to  Part  193 
published  on  February  25,  1997.  at  62 
FR  8402.  The  approval  of  the 
incorporation  by  reference  of  certain 
publications  listed  in  those  amendments 
remains  June  25,  1997.  This  document 


also  removes  §  193.2019  effective  June 
25,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni.  telephone:  (202)  366-4571, 
or  e-mail:  mike.israni@rspa.dot.gov, 
regarding  the  subject  matter  of  this 
document,  or  the  Dockets  Unit  (202) 
366-5046,  for  copies  of  this  document 
or  other  information  in  the  docket 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  25.  1»97.  RSPA 
published  a  direct  final  rule  (62  FR 
8402)  titled  "Liquefied  Natxual  Gas 
Regulations — Miscellaneous 
Amendments."  In  that  rule,  RSPA  stated 
that  if  no  adverse  comments  were 
received  by  April  28,  1997,  it  would 
publish  a  confirmation  notice  within  30 
davs,  and  if  an  adverse  comment  was 
received,  RSPA  would  issue  a  document 
to  confirm  that  fact  and  would 
withdraw  the  direct  final  rule  in  whole 
or  in  part.  The  rule  also  stated  that 
RSPA  might  then  incorporate  the 
adverse  comment(s)  into  a  subsequent 
direct  final  rule  or  might  publish  a 
notice  of  proposed  rulemaking. 

RSPA  received  two  comments  on 
Section  193.2019,  Mobile  and  temporary 
LNG  facilities,  in  the  direct  final  rule. 
One  comment  was  from  the  industry 
and  a  second  was  from  an  individual 
employed  by  a  state  utility  commission. 
The  industry  comment,  from  the  largest 
independent  natural  gas  distribution 
company  in  New  England,  applauded 
RSPA's  incorporation  by  reference  of 
the  safety  requirements  for  mobile  and 
temporary  LNG  facilities  contained  in 
standard  NFPA  59A.  The  commenter 
from  the  state  utility  commission 
expressed  concern  over  adopting  the 
NFPA  standard  59A  by  reference  for  the 
mobile  and  temporary  LNG  facilities. 
Details  of  this  comment  will  be 
discussed  in  a  subsequent  direct  final 
rule. 

RSPA  did  not  receive  any  comments 
relative  to  the  direct  final  rule 
provisions  for  Section  193.2057. 
Thermal  radiation  protection,  and 
Section  193.2059.  Flammable  vapor-gas 
dispersion  protection,  in  the  direct  final 
rule.  Therefore,  this  document  confirms 
that  the  changes  to  Sections  193.2057 
and  193.2059  in  the  direct  final  rule  will 
become  effective  on  June  25,  1997. 

List  of  Subjects  in  49  CFR  Part  193 

Fire  prevention.  Pipeline  safety. 
Reporting  and  recordkeeping 
requirements.  Security  measures. 

In  consideration  of  the  foregoing, 
RSPA  amends  Part  193  of  title  49  of  the 
Code  of  Federal  Regulations  as  follows: 
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PART  193-{AMENDED] 

1.  The  authority  citation  for  Part  193 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103.  60103,  60104, 
60108,  60109,  60111.  60112,  60118;  and  49 
CFR  1.53. 

$193.2019    [Rttnoved] 

2.  Section  193.2019  is  removed. 

Issued  in  Washington,  D.C  on  June  25, 
1997 

Richard  B.  Feldo-, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  97-17171  Filed  7-7-97;  8:45  am] 
MLLMO  CODE  4»ia-aO-P 


Proposed  Rules 


Federal  Register 

Vol.  62.  No.  130 

Tuesday,  July  8,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putilic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  nnaking  prior  to  \he  adoption  of  the  final 
mies. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Rural  Business— Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7  CFR  Part  1944 

RIN  057S-AB93 

Processing  Requests  for  Section  515 
Rural  Rental  Housing  (RRH)  Loans, 
Exhibit  A-8;  Reopening  of  Comment 
Period 

AGENCIES:  Rural  Housing  Service,  Rural 
Business — Cooperative  Service,  Riual 
Utilities  Service,  and  Farm  Service 
Agency,  USDA. 

ACTION:  Reopening  of  comment  period 
on  proposed  rule. 

summary:  The  Rural  Housing  Service 
(RHS)  is  reopening  the  comment  period 
for  proposed  revisions  to  Exhibit  A-8, 
Outline  of  A  Professional  Market  Study, 
of  the  Section  515  RRH  loans  regulation. 
The  proposed  revisions  were  published 
in  the  Federal  Register  on  January  17, 
1996(61FR1153J. 

DATES:  Written  comments  must  be 
received  on  or  before  August  7,  1997. 
ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Chief, 
Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriculture,  Stop  0743,  1400 
Independence  Avenue  SW,  Washington, 
D.C.  20250.  Comments  may  be 
submitted  via  the  Internet  by  addressing 
them  to  "comments®rus.usda.gov"  and 
must  contain  the  word  "market"  in  the 
subject.  All  written  comments  will  be 
available  for  public  inspection  at  the 
above  address  during  normal  working 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Armour,  Senior  Loan  Specialist, 
Multi-Family  Housing  Processing 
EHvision,  RHS,  U.S.  Department  of 
Agricultiue,  Room  5349 — South 


Building,  Stop  0781,  Washington,  D.C. 
20250,  telephone  (202)  720-1608. 

8UPPI.EMENTARY  INFORMATION: 

Background 

On  January  17, 1996,  the  Rural 
Housing  Service  published  a  proposed 
rule  in  the  Federal  Regiater  (61  FR 
1153),  which  included  proposed 
changes  to  Exhibit  A-8,  Outline  of  a 
Professional  Market  Study,  of  7  CFR 
part  1944,  subpart  E.  The  final  rule, 
which  was  subsequently  published  in 
the  Federal  Register  on  May  7,  1997  (62 
FR  25071)  did  not  include  any  of  the 
proposed  revisions  to  Exhibit  A-8  for 
the  reasons  discussed  later  in  this 
document.  The  final  rule  advised  that 
the  comment  pteriod  would  be  reopened 
in  a  separate  rulemaking  document  for 
the  proposed  revisions  to  Exhibit  A-8 
only. 

The  proposed  rule  invited  comments 
on  the  merits  of  changing  the  manner  of 
calculating  market  demand  in  Exhibit 
A-8,  Outline  of  a  Professional  Market 
Study.  The  ciurent  method  of 
determining  the  number  of  units  needed 
is  based  on  an  estimate  of  the  change  in 
income-eligible  renter  households  since 
the  last  census  (projected  for  2  years 
from  the  date  of  the  study),  plus  20 
percent  of  renter  households  living  in 
substandard  housing  and  20  percent  of 
rent-overburdened  households,  minus 
units  being  developed  or  in  the 
planning  stages.  The  method  presented 
in  the  proposed  rule  estimates  the  total 
current  number  of  income-eligible 
households,  minus  the  current  stock  of 
available  comparable  rental  units  and 
units  being  developed  or  planned.  Only 
2  commentors  addressed  this  proposed 
change;  one  supported  the  change,  the 
other  opposed  it. 

Since  only  2  comments  were  received 
and  because  the  opinions  were  divided, 
we  feel  this  issue  merits  further 
consideration.  We  believe  there  are 
benefits  to  both  of  the  methods 
discussed  above.  In  addition,  a  third 
important  indicator  of  demand  is  found 
by  analyzing  existing  rental  stock  based 
on  the  number  of  single- family,  mobile 
home,  and  multi-family  rentals,  a  survey 
of  existing  multi-family  rentals  with 
their  rent  structiue,  current  vacancy 
rates  by  unit  size,  length  of  rent-up,  and 
the  extent  of  waiting  and  inquiry  lists. 
Therefore,  we  are  considering  an  option 
whereby  estimates  of  demand  would  be 
provided  using  all  three  methods;  the 


recommended  number  of  units  would 
be  based  on  the  smaller  number  unless 
justification  for  a  higher  number  could 
be  demonstrated.  We  are  inviting 
comments  from  all  interested  parties  on 
these  proposed  changes. 

Dated:  June  30,  1997. 
Ronnie  O.  Thanington, 

Acting  Administrator,  Rural  Housing  Senrice. 
[FR  Doc.  97-17688  Filed  7-7-97;  8:45  am] 
BUIMG  COOE  3410-XV-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  PARTS  232,  240,  and  249 

[ReleaM  Nos.  34-38800;  10-22731.  Hie  Na 
S7-18-«7] 

Rm  3235-^097 

Rulemaking  for  EDGAR  System 

AGENCY:  Securities  and  Exchange 
Commission. 


ACTION:  Proposed  rules. 


SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
proposing  to  require  electronic  filing  of 
Form  13F  by  institutional  investment 
managers  via  the  Electronic  Data 
Gathering,  Analysis,  and  Retrieval 
("EDGAR")  system.  The  proposal  would 
require  filings  of  Form  13F  to  be  made 
by  either  direct  transmission,  magnetic 
tape,  or  diskette.  Under  this  proposal, 
these  reports  would  be  filed 
electronically  and  have  the  same  degree 
of  availability  to  the  public  as  other 
Commission  electronic  filings. 
DATES:  Comments  must  be  submitted  on 
or  before  August  7,  1997. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N  W.. 
Washington,  D.C.  20549.  Comments  also 
may  be  submitted  electronically  at  the 
following  E-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-18-97;  this 
file  number  should  be  included  in  the 
subject  line  if  E-mail  is  used.  Comment 
letters  will  be  available  for  inspection 
and  copying  in  the  Conunission's  Public 
Reference  Room,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Electronically 
submitted  comment  letters  will  also  be 
posted  on  the  Commission's  Internet 
Web  Site  (http://www.sec.gov). 
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FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  A.  Vertuno,  Senior  Special 
Counsel,  or  Ruth  Armfield  Sanders, 
Senior  Counsel,  Division  of  Investment 
Management,  at  (202)  942-0591  or  (202) 
942-0633. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  requests  public  comment 
on  a  proposal  to  require  mandatory 
electronic  filing  of  Form  13F  '  by 
institutional  investment  managers  in 
accordance  with  the  Commission's  rules 
implementing  the  EDGAR  system. ^  The 
changes,  if  adopted,  will  affect 
Regulation  S-T;  rules  13f-l  and  13f-2  3 
under  the  Securities  Exchange  Act  of 
1934  ("Exchange  Act");  *  and  Forms  13F 
and  13F-E '  under  the  Exchange  Act. 

I.  Background  and  Proposed 
Amendments 

In  February  1993,  the  Commission 
adopted  Regulation  S-T.  governing 
mandatory  electronic  filing,  and  a 
number  of  amendments  to  its  rules, 
schedules  and  forms,  to  implement  the 
EDGAR  system  and  require  registrants 
whose  filings  are  processed  by  the 
Division  of  Corporation  Finance  and  the 
Division  of  Investment  Management  to 
make  most  of  their  submissions 
electronically.  A  graduated  phase-in 
process  to  mandatory  electronic  filing 
began  on  April  26,  1993.  and  ended  on 
May  6,  1996,  when  all  filers  not 
previously  phased  in  became  subject  to 
mandatory  electronic  filing. 

The  Commission  has  gained 
substantial  experience  with  the  EDGAR 
system  and  its  implementing  regulations 
since  the  first  mandated  filings  were 
made  in  April  1993  and  has  determined 
that  it  should  proceed  with  mandatory 
electronic  filing  of  Form  13F.  The 
public  interest  in  having  these  reports, 
along  with  other  filings,  available 
electronically  has  increased,  and  the 
Commission  believes  these  reports 
should  have  the  same  degree  of 


1 17  CFR  249.325. 

'  For  a  comprehensive  discussion  of  the  rules 
adopted  by  the  Commission  governing  mandated 
electronic  fihng,  see  Release  Nos.  33-6977  (Feb.  23. 
1993)  158  FR  14628|.  IC-192a4  (Feb.  23,  1993)  (58 
FR  148481.  35-25746  (Feb.  23.  1993)  [58  FR  14999|. 
and  33-6980  (Feb.  23.  1993)  (58  FR  15009).  See  also 
Release  No.  33-7072  (July  8,  1994  (59  FR  36258). 
relating  lo  implementation  of  Financial  Data 
Schedules.  Release  No.  33-7122  (Dec.  19.  1994)  [59 
FR  67752),  making  the  EDGAR  rules  final  and 
applicable  to  all  domestic  registrants  and  adopting 
minor  amendments  to  the  EDGAR  rules,  and 
Release  No.  33-7241  (Nov   13,  1995)  |60  FR  57682], 
adopting  an  updated  EDGAR  Filer  Manual,  version 
4  40  (the  "EDGAR  Filer  Manual")  and  technical 
amendments  to  the  EDGAR  rules.  See  also  Release 
No.  33-7427  (July  1,  1997)  adopting  certain 
technical  amendments  to  the  EDGAR  rules. 

'  17  CFR  240.13»-1  and  240.13J-2. 

•15U.S.C.  78aef  seq 

» 17  CFR  249.326. 


availability  as  other  Commission  filings. 
The  specific  proposal  is  set  forth  below. 

A.  General 

Form  13F  reports  are  filed  by 
institutional  investment  managers  to 
report  certain  equity  securities  holdings 
of  their  managed  accounts.*  During 
phase-in  to  mandatory  electronic  filing, 
filers  have  not  been  required  to  file 
Form  13F  reports  electronically. 
Currently,  Form  13F  reports  can  be  filed 
electronically  on  Form  13F-E,  the 
electronic  version  of  Form  13F,  on  a 
voluntary  basis. ^  Now  that  filer  phase- 
in  has  been  completed,  the  Commission 
proposes  to  make  electronic  filing  of 
Form  13F  mandatory. 

Unlike  other  EDGAR  submissions, 
which  can  be  prepared  and  filed  as  "free 
text"  documents.  Form  13F-E  must  be 
prepared  as  a  structured  file  with  a 
position-sensitive  layout  of  data 
records.*  To  help  ensure  that  filers  used 
the  specified  structure,  the  Commission 
requires  Form  13F-E  to  be  submitted  by 
magnetic  tape.  Form  13F-E  reports 
consist  of  large  numbers  of  similar  data 
records,  and  magnetic  tape  filings 
provide  an  efficient  means  of 
standardizing  the  filing  format  and 
facilitating  automated  and  accurate 
transfer  and  tabulation  of  the  reported 
data.**  However,  only  about  five  percent 
of  the  approximately  1800  filers  of  Form 
13F  choose  to  file  the  form 
electronically  on  Form  13F-E. 

The  standardized  format  is  also  used 
by  EDGAR,  which  performs  some  pre- 


«Section  13(f)(1)  of  the  Exchange  Act  (15  U.S.C. 
78m(f)(l)l  requires  institutional  investment 
managers  exercising  investment  discretion  over 
accounts  holding  at  least  SlOO  million  in  fair 
market  value  of  certain  equity  securities  to  file  a 
report  on  Form  13F  with  the  Commission  at  the 
times  set  forth  in  rule  13f-l  (17  CFR  240.13f-l). 

'In  the  EDGAR  Pilot  system  and  following  the 
opening  of  the  operational  EDGAR  system.  Form 
13F  reports  could  be  filed  on  Form  13F-E.  under 
temporary  rule  13f-2(T)  (17  CFR  240.13f-2(T)), 
proposed  in  Release  No.  34-23694  (Oct.  8. 1986)  (51 
FR  37291).  adopted  in  Release  No.  34-24206  (Mar. 
12. 1987)  (52  FR  9151).  amended  to  govern  the 
filing  of  Form  1 3F  on  operational  EDGAR  in  Release 
No.  IC-18864  (Apr.  20,  1992)  (57  FR  18223).  and 
made  permanent  with  minor  amendments  in 
Release  No.  IC-19284.  See  Rule  101(b)(7)  of 
Regulation  S-T  (17  CFR  232.101  (bM7)). 

'Instructions  for  filing  electronically  Form  13F- 
E  appear  in  the  form  and  in  the  EDGAR  Filer 
Manual. 

'Section  13(0(3)  of  the  Exchange  Act  requires  the 
Commission  to  tabulate  the  information  report^ 
under  Section  13(f)(1).  Disclosure  Inc..  under 
contract  with  the  Commission,  tabulates  the 
reported  securities  holdings  both  by  the  issuer  of 
the  securities  being  held  (showing  the  portfolio 
manager  whose  clients  hold  the  securities)  and  by 
reporting  portfolio  manager  (showing  the  securities 
being  held  by  each  reporting  portfolio  manager). 
These  tabulations  are  made  available  in  the 
Commission's  public  reference  room  and  are 
published  by  Disclosure  Inc.  in  both  hard  copy  and 
on-line  computerized  form. 


dissemination  processing  of  the  filings. 
Successful  pre-dissemination 
processing  '°  depends  directly  on  the 
filer's  compliance  with  the  format 
requirements  for  the  form. 

Electronic  filing  of  reports  on  Form 
13F-E  is  optional  under  the  current 
EDGAR  filing  rules  because  many  filers 
do  not  have  the  ability  to  produce 
magnetic  tape  filings.  However,  the 
Commission  is  aware  of  increasing 
demand  for  the  electronic  availability  of 
reports  on  Form  13F,"  For  example,  the 
Commission  believes  that  shareholders 
may  find  the  information  contained  in 
Form  13F  filings  useful  in  tracking 
institutional  investor  holdings  in  their 
investments  and  that  issuers,  too,  may 
find  detail  as  to  institutional  investor 
holdings  useful,  since  much  of  their 
shareholder  list  may  reflect  holdings  in 
"street  name,"  rather  than  beneficial 
ownership.  Mandatory  electronic 
dissemination  of  this  data  would  help 
insure  timely  and  efficient 
dissemination  of  this  important 
information.  The  Commission  believes 
that  these  reports  should  have  the  same 
degree  of  availability  as  other 
(Commission  filings.  Therefore,  the 
Commission  is  now  proposing  to  make 
the  electronic  filing  of  Form  13F  reports 
mandatory  and  to  provide  for  the  filing 
of  these  reports  by  direct  transmission 
and  diskette  as  well  as  by  magnetic  tape. 
The  Commission  does  not  propose  to  ' 
apply  the  detailed  formatting 
requirements  of  Form  13F-E  to  the 
mandatory  electronic  submission  of 
Form  13F.  The  Commission  proposes 
that  filers  prepare  Form  13F  as  they  do 
other  electronic  submissions,  although 
the  basic  tabular  presentation  of  data 
would  be  retained,  as  is  currently  the 
case  with  Form  13F  reports  filed  in 
paper.  Disseminators  and  other  users  of 
Form  13F  data  would  be  responsible  for 
extracting  the  data  and  for  standardizing 
its  presentation,  to  the  extent  desirable. 

B.  Changes  to  Rule  13f-l  and  Form  13F 

The  proposals  would  amend  rule  13f- 
1  to  address  the  requirements  for  filing 
amendments  to  Form  13F  and  would 
make  certain  revisions  to  Form  13F,  as 
described  below. '* 


'"Pre-dissemination  processing  of  Form  13F-E 
includes  pagination,  insertion  of  column  headings 
on  each  page,  and  make-up  of  a  cover  page  for  the 
filing  using  data  elements  tagged  by  the  filer. 

"Currently,  only  the  reports  filed  voluntarily  via 
EDGAR  on  Form  13F-E  are  disseminated 
electronically  and  available  on  the  Commission's 
Internet  Web  Site,  whereas  other  public  disclosure 
filings  are  required  to  be  filed  via  EDGAR  and  are 
disseminated  and  available  electronically. 

''The  revisions  to  Form  13F  would  be  made  to 
accommodate  more  easily  the  preparation  of  the 
form  as  an  electronic  filing.  The  proposals  would 
also  remove  Form  13F-E  and  rule  13f-2  |17  CFR 
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Requests  for  confidential  treatment  '^ 
of  Form  13F  information  and  the 
information  for  which  confidential 
treatment  is  requested  will  continue  to 
be  required  to  be  filed  in  paper.  '*  Upon 
denial  of  a  confidential  treatment 
request,  or  the  expiration  of  confidential 
treatment  previously  granted,  the  filer 
would  be  required  to  submit  the 
material  electronically.'^ 

1.  Rule  13f-l 

Under  the  proposals,  rule  13f-l  would 
be  revised  by  adding  a  new 
subparagraph  governing  the  filing  of 
amendments  to  Form  13F.  '*  The  new 
paragraph  would  require  that  each 
amendment  to  a  Form  13F  either  restate 
the  form  in  its  entirety,  as  amended,  or 
designate  the  amendment  as  containing 
only  additions  to  the  previous  filed 
report.  The  paragraph  would  also 
provide  for  the  sequential  numbering  of 
amendments. 

2.  Form  13F 

The  revised  Form  13F,  as  proposed, 
would  not  differ  substantively  from  the 
current  Form  13F,  although  there  woidd 
be  some  differences  in  organization  and 
presentation.  The  revised  Form  13F 
would  be  in  a  three-part  format, 
consisting  of  a  Form  13F  Cover  Page 
(the  "Cover  Page"),  a  Form  13F 
Summary  Page  (the  "Summary  Page"), 
and  a  Form  13F  Information  Table  (the 
"Information  Table"). '''  The  proposed 
contents  of  each  of  these  parts,  as  well 
as  the  content  of  certain  proposed  form 
instructions,  are  summarized  below. 

•  Cover  Page.  The  Cover  Page  would 
include  the  information  included  in 
current  Form  13F,  such  as  the  period 
end  date;  '^  the  name  and  address  of  the 
institutional  investment  manager  filing 
the  report;  the  signature,  name,  title  and 


240.1 3f-2],  which  governs  the  filing  of  Form  13F- 
E  on  EDGAR. 

'^  Requests  for  confidential  treatment  may  be  filed 
pursuant  to  Section  13(f)(3)  of  the  Exchange  Act  (15 
U.S.C.  78m(f)(3)).  Instruction  D  of  curtent  Form  13F 
references  that  section  and  further  provides  for 
confidential  treatment  for  up  to  one  year  for  certain 
open  risk  arbitrage  positions  for  which  required 
representations  are  included  in  the  request. 
Proposed  Instructions  for  Confidential  Treatment 
Requests  for  revised  Form  13F  include  the  same 
provisions. 

"This  is  consistent  with  the  treatment  of  other 
requests  for  confidential  treatment  uoder  the 
EDGAR  system.  See  Rule  101(c)(l)(i)  [17  CFR 
232.101(c)(l)(i)|. 

"  Each  quarter  approximately  50  managers  would 
be  required  to  re-submit  electronically  information 
previously  submitted  in  paper  in  connection  with 
a  request  for  confidential  treatment.  See  supra 
footnote  14. 

"See  paragraph  (a)(2)  of  rule  13f-l  [17  CFR 
240.13f-l(a)(l))  as  proposed. 

'''See Special  Instruction  1  for  Form  13F  as 
proposed. 

"  See  Special  Instruction  2  for  Form  13F  as 
proposed. 


phone  number  of  the  person  signing  the 
report;  and,  if  applicable,  a  List  of  Other 
Managers  Reporting  for  this  Manager.  ". 
The  Cover  Page  as  proposed  would  also 
provide  for  the  identification  of  an 
amendment  filing;  ^°  the  inclusion  of  the 
13F  file  number  of  the  manager  filing 
the  report;  and  the  designation  of  the 
report  as  one  that  names  other  reporting 
manager(s)  reporting  for  the  filer, 
reports  holdings  over  which  the 
reporting  manager  exercises  discretion, 
or  both.  21 

•  Summary  Page.  The  Summary  Page, 
as  proposed,  would  include  a  List  of 
Other  Included  Managers  for  which  the 
filer  is  reporting  ^^  and  a  new  Report 
Summary.  The  Report  Summary  would 
contain  the  Number  of  Other  Included 
Managers,  an  Information  Table  Entry 
Total,  and  an  Information  Table  Value 
Total. "  These  three  items  would 
provide  a  useful  and  convenient 
summary  of  key  information  included 
elsewhere  in  the  report  and  also  provide 
a  means  for  cross-checking  to  ensure 
that  the  report  as  accepted  and 
disseminated  is  the  complete  report  as 
intended  to  be  filed. 

•  Information  Table.  The  Information 
Table,  as  proposed,  would  call  for  the 
same  information  as  Items  1  through  8 
of  current  Form  13F.  ^* 

•  Certain  Proposed  Instructions. 
Proposed  (General  Instruction  3  for  Form 
13F  would  retain  the  requirement  that 
copies  of  the  form  be  filed  with  the 
appropriate  regulatory  agency.  ^ 
However,  this  instruction  would  clarify 
that  the  manager  may  satisfy  its 
obligation  to  file  with  another  regulatory 
agency  by  sending  a  printed  copy  of  the 
EDGAR  filing  with  the  confidential 
access  codes  removed  or  blanked  out. 

Proposed  General  Instruction  4  would 
retain  a  reference  to  the  Official  List  of 
Section  13(f)  securities.  ^^  Proposed 
Special  Instruction  14  would  include 
guidance  on  the  preparation  of  Form 
13F  for  electronic  filing,  addressing 
such  topics  as  maximum  line  length, 
page  tag  requirements,  and  selection  of 
EIJGAR  submission  types. 


"See  Special  Instruction  7  for  Form  13Fas 
proposed. 

^See  Special  Instruction  3  for  Form  13F  as 
proposed. 

''  See  Special  Instruction  6  for  Form  13F  as 
proposed. 

"  See  Special  Instruction  9  for  Form  13F  as 
proposed.  The  requirement  in  the  current  Form  13F 
and  13F-E  that  other  included  managers  be  listed 
alphabetically  would  be  eliminated. 

"  See  Special  Instruction  8  for  Form  1 3F  as 
proposed. 

^*See  Special  Instruction  13  for  Form  13F  as 
proposed. 

"  See  General  Instruction  C  for  current  Form  13F. 

"See General  Instruction  E  for  current  Form  13F. 


C.  Changes  to  Regulation  S-T 

Regulation  S-T,  which  governs  the 
preparation  and  submission  of 
electronic  filings  to  the  Commission, 
would  be  amended  as  described  below 
in  connection  with  the  mandatory 
electronic  submission  of  Form  13F: 

•  Rule  101(a)(l)(iii)  of  Regulation  S- 
T.  The  Regulation  S-T  list  of  mandated 
electronic  submissions  would  be  revised 
to  remove  the  exclusion  of  Form  13F 
from  the  list  of  mandated  electronic 
filings. 

•  Rule  101(b)(7)  of  Regulation  S-T. 
Reports  on  Form  13F  would  be  removed 
from  those  allowed  but  not  required  to 
be  submitted  in  electronic  format. 

D.  Request  for  Comment 

The  Commission  requests  comment 
on  its  proposal  to  make  the  electronic 
submission  of  reports  on  Form  13F 
mandatory.  The  Commission  also 
requests  comment  on  the  proposed 
amendments  to  Regulation  S-T  and  rule 
13f-l,  and  on  the  proposed  revised 
format  of  Form  13F.  The  Commission 
also  seeks  comment  on  whether,  in 
conjunction  with  mandatory  electronic 
filing,  it  should  retain  either  the  current 
Form  13F-E  requirement  that  reports  be 
submitted  only  by  magnetic  tape  or  the 
current  Form  1 3F-E  formatting 
requirements. 

n.  General  Request  for  Comment 

Comment  is  solicited  with  regard  to 
each  proposal  respecting  the  viewpoints 
of  both  the  filers  and  the  users  of 
information  filed  via  EDGAR. 
Commenters  should  address  any 
alternatives  to  these  proposals  they 
deem  appropriate.  The  (Commission  also 
requests  comment  on  whether  the 
proposals,  if  adopted,  would  have  an 
adverse  effect  on  competition  that  is 
neither  necessary  nor  appropriate  in 
furthering  the  purposes  of  the  Exchange 
Act.  The  Commission  requests  comment 
on  whether  the  proposals,  if  adopted, 
would  promote  efficiency,  competition, 
and  capital  formation.  The  Ck)mmission 
also  requests  comment  on  whether  the 
public  considers  this  a  major  or  minor 
rule  change.  Comments  will  be 
considered  by  the  Commission  in 
compliance  with  its  responsibilities 
under  Section  2(b)  of  the  Securities  Act 
of  1933  27  and  Section  3(f)  of  the 
Exchange  Act.^*  The  Commission 
encourages  commenters  to  provide 
empirical  data  or  other  facts  to  support 
their  views.  Comments  will  be 
considered  by  the  Commission  in 
complying  with  its  responsibilities 
under  Section  23(a)  of  the  Exchange 


^15  U.S.C.  77b(b). 
"ISU.S.C  78c(f). 
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Act.^  Comments  should  be  addressed  to 
Jonathan  G.  Katz,  Secretary.  Securities 
and  Exchange  Commission,  450  Fifth 
'Street.  NfW.,  Washington  DC  20549. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File 
Number  S7-18-97.  This  file  number 
should  be  included  on  the  subject  line 
if  E-mail  is  used. 

m.  Cost-Benefit  Analysis 

To  assist  the  Commission  in  its 
evaluation  of  the  costs  and  benefits  that 
may  result  from  the  proposed  changes 
contained  in  this  release,  commenters 
are  requested  to  provide  their  views  and 
data  relating  to  any  costs  and  benefits 
associated  with  these  proposals.  It  is 
anticipated  that  these  proposals  will  not 
affect  significantly  the  costs  and 
burdens  associated  with  filing 
requirements  generally,  or  specifically 
with  respect  to  electronic  filing. 

In  adclition.  Section  23(a)  of  the 
Exchange  Act  requires  the  Commission, 
in  adopting  rules  under  the  Exchange 
Act,  to  consider  the  anti-competitive 
effects  of  such  rules,  if  any,  and  to 
balance  any  impact  against  regulatory 
benefits  gained  in  terms  of  furthering 
the  purposes  of  the  Exchange  Act.^  The 
Commission  preliminarily  has 
considered  the  proposed  amendments  to 
Rule  13f-l,  Form  13F  and  related  rules 
in  light  of  the  standards  cited  in  Section 
23(a)(2)  and  believes  preliminarily  that, 
if  adopted,  they  would  not  likely  have 
an  adverse  impact  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  Exchange  Act  because  they  would 
enhance  public  access  to  reported 
information.  The  Commission  solicits 
commenters'  views  regarding  the  effects 
of  the  proposed  rules  on  competition. 

rV.  Summary  of  Regulatory  Flexibility 
Act  Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act.  5  U.S.C. 
605(b),  the  Chairman  of  the  Commission 
has  certified  that  the  amendments 
proposed  in  this  release  would  not.  if 
adopted,  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Institutional  investment 
managers  are  not  required  to  submit 
reports  on  Form  13F  unless  their 
holdings  are  in  aggregate  at  least 
$100,000,000.  Therefore,  no  small 
entities  within  the  definition  contained 
in  rule  0-10  under  the  Exchange  Act  are 
affected  by  the  form,  and  no  small 
entities  are  otherwise  affected  by  the 
proposed  rule  amendments.  The 


» 15  U.S.C.  78w(a). 
»S«e  15  U.S.C.  78w(a)(2). 


certification,  documenting  the  factual 
basis  therefor,  is  attached  to  this  release 
as  Appendix  A. 

V.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  to  Form  13F  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Section  3501  et  seq.),  and  the 
Commission  has  submitted  them  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  44  U.S.C. 
Section  3507(d)  and  5  CFR  1320.11.  The 
title  for  the  collection  of  information  is 
"Form  13F,  Report  of  Institutional 
Investment  Managers  pursuant  to 
Section  13(f)  of  the  Securities  Exchange 
Act  of  1934." 

Section  13(f)  of  the  Exchange  Act 
requires  the  Commission  to  adopt  rules 
that  would  create  a  reporting  and 
disclosure  system  to  collect  specific 
information  and  to  disseminate  the 
information  to  the  public.  Pursuant  to 
this  statutory  mandate,  the  Commission 
adopted  rule  13f-l  under  the  Exchange 
Act  (17  CFR  240.13f-l),  which  requires 
institutional  investment  managers  who 
exercise  investment  discretion  over 
accounts  of  exchange-traded  or 
NASDAQ-quoted  equity  securities 
having,  in  the  aggregate,  a  fair  market 
value  of  at  least  $100,000,000  to  file 
quarterly  reports  with  the  Commission 
on  Form  13F. 

Form  13F  provides  a  reporting  and 
disclosure  system  to  collect  specific 
information  and  to  disseminate  the 
information  to  the  public  about  the 
holdings  of  institutional  investment 
managers  who  exercise  investment 
discretion  over  accounts  of  exchange- 
traded  or  NASDAQ-quoted  equity 
securities  having,  in  the  aggregate,  a  fair 
market  value  of  at  least  $100,000,000. 

It  is  estimated  that  approximately 
1 .800  institutional  investment  managers 
are  subject  to  the  rule.  These  include 
such  institutional  investment  managers 
as  certain  pension  funds,  trusts,  hedge 
funds,  and  investment  advisers.  Each 
reporting  manager  files  Form  13F 
quarterly.  Each  quarter,  following  the 
expiration  of  grants  of  confidential 
treatment,  approximately  50  managers 
will  re-submit  electronically 
information  previously  submitted  in 
paper.  It  is  estimated  that  compliance 
with  the  form's  requirements  imposes  a 
total  annual  burden  per  manager  of 
approximately  98.8  hours  for  each  of  the 
1 ,804  managers  submitting  the  report 
(an  increase  of  .1  hours  per  quarter  per 
manager  due  to  the  additional 
requirement  of  a  cover  page  and 
summary  page  containing  certain  de 
minimis  additional  reporting 


information  ")  plus  an  additional 
annual  burden  of  4  hours  (one 
additional  burden  hour  per  quarter)  for 
each  of  the  50  managers  re-submitting 
information  previously  filed.  The  total 
annual  burden  for  all  managers  is 
estimated  at  177,894  hours.  The 
estimate  of  average  burden  hours  is 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act  and  is  based 
on  the  Commission's  experience  with 
similar  filings  and  discussions  with  a 
few  registrants. 

Unless  a  currently  valid  OMB  control 
number  is  displayed,  an  agency  may  not 
sponsor  or  conduct  or  require  response 
to  an  information  collection.  The  OMB 
control  number  for  Form  13F  is  3235- 
0006.  The  Form  13F  contains  no 
separate  retention  period  rule  for 
recordkeeping  requirements  but  is 
subject  to  the  general  recordkeeping 
requirements  under  Regulation  S-T  and 
the  Exchange  Act  rules.  It  is  mandatory 
for  each  institutional  investment 
manager  subject  to  the  rule  to  file  Form 
13F.  Section  13(f)(3)  of  the  Exchange 
Act  ^2  authorizes  the  Commission,  as  it 
determines  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection 
of  investors,  to  delay  or  prevent  public 
disclosure  of  any  information  filed 
under  Section  13(f)  upon  request.  It  also 
prohibits  the  Commission  from 
disclosing  to  the  public  information 
identifying  securities  held  by  the 
account  of  a  natural  person  or  any  estate 
or  trust  (other  than  a  business  trust  or 
investment  company). 

Pursuant  to  44  U.S.C.  Section 
3506(c)(2)(B),  the  Commission  solicits 
comments  to  (i)  evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (ii)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collections  of  information;  (iii) 
enhance  tlie  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(iv)  minimize  the  burden  of  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


"The  additional  requirements  are  not  complex. 
The  cover  page  adds  the  requirements  of 
identification  of  an  amendment  filing;  the  inclusion 
of  the  13F  file  number  of  the  manager  filing  the 
report;  and  the  designation  of  the  report  as  one  that 
names  other  reporting  manager(sj  reporting  for  the 
filer,  reports  holdings  over  which  the  reporting 
manager  exercises  discretion,  or  both.  The  summary 
page  adds  a  Report  Summary,  containing  the 
Number  of  Other  Included  Managers,  an 
Information  Table  Entry  Total,  and  an  Information 
Table  Value  Total. 

"15  U.S.C.  78m(fl(3). 
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Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20503,  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549  with  reference 
to  File  No.  270-22.  OMB  is  required  to 
make  a  decision  concerning  the 
collections  of  information  between 
thirty  and  sixty  days  after  publication, 
so  a  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  thirty  days  of  publicatioiL 

VI.  Statutory  Bans 

The  foregoing  amendments  are 
proposed  pursuant  to  Sections  3, 12, 13, 
14, 15(d),  23(a)  and  35A  of  the  Exchange 
Act. 

List  of  SttbyectB  in  17  CFR  Parts  232, 
240.  and  249 

Confidential  business  information, 
Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  the  Proposed  Amendments 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  U  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RUNGS 

1.  The  authority  citation  for  Part  232 
continues  to  read  as  follows: 

Antbority:  15  U.S.C  77f,  77g.  77h.  77). 
77$(a).  778S8(a),  78c(b),  78/.  78m.  78n.  78o(d), 
78w(a],  78ll{d],  79t(a).  80a-8,  808-29,  80a-30 
and  808-37. 

2.  By  amending  §  232.101  by  revising 
paragraph  (a)(l)(iii)  and  by  removing 
paragraph  (b)(7)  and  redesignating 
paragraph  (b)(8)  as  (b)(7),  to  read  as 
follows: 

1232.101    Mandated  etactronic 
submlasions  and  exceptions. 

(a)  Mandated  electronic  submissions. 
(D*  *  * 

(iii)  Statements,  reports  and  schedules 
filed  with  the  Commission  pursuant  to 
Sections  13. 14.  or  15(d)  of  the  Exchange 
Act  (15  U.S.C.  78m.  n.  and  o(d)), 
provided  that  if  a  registrant's  first 
mandated  electronic  filing  would  be  an 
anjiual  report  on  Form  10-K  (§249.310 
of  this  chapter)  or  Form  10-KSB 
(§  249.310b  of  this  chapter)  such  aimual 


report  may,  at  the  option  of  the 
registrant,  be  submitted  in  paper  format; 


PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

3.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Anthority:  15  U.S.C.  77c,  77d,  77g,  77J, 
778,  77Z-2  77eee,  77ggg,  77nnn,  77888.  77ttt, 
78c,  78d,  78f,  78i,  78j,  78k,  78k-l,  787,  78m, 
78n,  78o,  78p,  78q,  78s.  78u-5,  78w.  78x. 
78VAd),  79q,  79t,  808-20,  808-23,  80a-29, 
808-37.  80b-3. 80b-4  and  80b-ll,  uniesa 
otherwise  noted. 

4.  By  amending  §  240.13f-l  by 
redesignating  paragraph  (a)  as  paragraph 
(a)(1)  and  by  adding  paragraph  (a)(2)  to 
read  as  follows: 

§140.131-1    Rspcrling  by  InstHutional 
invaatmant  managaia  of  Infonnatlon  wllh 
faspact  to  accounia  over  wtiteh  tttay 
axardaa  Invastmant  diacrefian. 

(a)(1)*   *   * 

(2)  An  amendment  to  a  Form  13F 
(§  249.325  of  this  chapter)  report,  other 
than  one  reporting  only  holdings  that 
were  not  previously  reported  in  a  public 
filing  for  the  same  period,  must  set  forth 
the  complete  text  of  the  Form  13F. 
Amendments  must  be  numbered 
sequentially. 
•        *        «        *        • 

5.  Section  240.13f-2  is  removed. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

6.  The  authority  citation  for  Part  249 
continues  to  read,  in  part,  as  follows: 

AHthority:  15  U.S.C.  78a,  et  seq..  unless 
otherwise  noted;  •  *  • 

7.  By  revising  Form  13F  (referenced  in 
§  249.325),  to  read  as  follows: 

Note — The  text  of  the  following  form  does 
not  and  the  amendments  will  not  appear  in 
the  Code  of  Federal  Regulations. 

Fonn  13F 

OMB  Approval 

OMB  Number:  3235-0006 
Expires:  April  30,  2000 
Estimated  average  burden  hoius  per 
response:  23.99 

United  States  Securities  and  Exchange 
Commission,  Washington,  D.C. 

Information  Required  of  Institutional 
Investment  h4anagers  Pursuant  to  Section 
13(f)  of  the  Securities  Exchange  Act  of  1934 
and  Rules  Thereunder 

General  Instructions 

1.  Rule  as  to  Use  of  Form  13F.  Form  13F 
is  to  be  used  for  reports  required  to  be  filed 
by  Section  13(f)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78m(f)]  ("Exchange 
Act")  and  rule  13f-l  |17  CFR  24C.13f-ll 
thereunder  by  institutional  investment 
managers  ("Managers"). 


2.  Rules  to  Prevent  Duphcative  Reporting. 
If  two  or  more  Managers,  each  of  which  is 
required  by  rule  13f-l  to  file  a  report  on 
Form  13F  for  the  reporting  period,  exercise 
investment  discretion  with  respect  to  the 
same  securities,  only  one  such  Manager  must 
include  information  regarding  such  sectuities 
in  its  reports  on  Form  13F. 

A  Manager  having  securities  over  which  it 
exercises  investment  discretion  that  are 
reported  by  another  Manager  (or  Managers) 
must  identify  the  Managerfs)  reporting  on  its 
behalf  in  the  manner  described  in  Special 
Instruction  6. 

A  Manager  reporting  holdings  subject  to 
shared  investment  discretion  must  identify 
the  other  Manager<s)  with  respect  to  which 
the  filing  is  made  in  the  manner  described  in 
Special  Instruction  8. 

3.  Filing  of  Form  13F.  Form  13F  is  to  be 
filed  with  the  Commission  within  45  days 
after  the  end  of  each  calendar  year  and  each 
of  the  first  three  calendar  quarters  of  each 
calendar  year.  As  required  by  Section  13(0(4] 
of  the  Exchange  Act,  a  Manager  which  is  a 
bank,  the  deposits  of  which  are  insuied  in 
accordance  with  the  Federal  Deposit 
Insurance  Act  must  file  with  the  appropriate 
regulatory  agency  for  the  bank  a  copy  of 
every  Form  13F  report  filed  with  the 
Commission  pursuant  to  this  subsecUon  by 
or  with  respect  to  such  benk.  Filers  who  file 
Form  13F  electronically  can  satisfy  their 
obligation  to  file  with  other  regulatory 
agencies  by  sending  (a)  a  paper  copy  of  the 
EDGAR  filing  (however,  the  confidential 
access  codes  must  be  removed  or  blanked 
out);  (b)  the  filing  in  electroiuc  format,  if  the 
regulatory  agency  with  which  the  filing  is 
being  made  has  made  provisions  to  receive 
filings  in  electronic  format;  or  (c)  for  filers 
filing  in  paper  format  imder  continuing 
hardship  exemptions,  a  copy  of  the  Form  13F 
paper  filing. 

4.  Official  List  of  Section  13(f)  Securities. 
The  Official  List  of  Section  13(f)  Securities 
published  by  the  Commission  (the  "13F 
List")  lists  the  securities  the  holdings  of 
which  are  to  be  reported  on  Form  13F.  Form 
13F  filers  may  rely  on  the  current  13F  List 
in  determining  whether  they  need  to  report 
any  particular  sectuities  holding.  Paper 
copies  are  available  at  a  reasonable  fee  from 
the  Securities  and  Exchange  Commission, 
Public  Reference  Room,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 

Instructions  for  Confidential  Treatment 
Requests 

Pursuant  to  Section  13(f)(3)  of  the 
Exchange  Act  |15  U.S.C.  78m(n(3)I,  the 
Commission  (1)  may  prevent  or  delay  public 
disclosure  of  information  reported  on  this 
form  in  accordance  with  Section  552  of  Title 
5  of  the  United  States  Code,  the  Freedom  of 
Information  Act  [5  U.S.C.  552].  and  (2)  shall 
not  disclose  information  reported  on  this 
form  identifying  sectuities  held  by  the 
accoimt  of  a  natiuBl  person  or  an  estate  or 
trust  (other  than  a  business  trust  or 
investment  company).  Any  porUon  of  a 
report  which  contains  information 
identifying  securities  held  by  the  account  of 
a  natural  person  or  an  estate  or  trust  (other 
than  a  business  trust  or  investment  company) 
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must  be  submitted  in  accordance  with  the 
procedures  for  requesting  confidential 
treatment. 

Requests  for  confidential  treatment  of 
infonnation  reported  on  this  form  should  be 
made  in  accordance  with  rule  24b-2  under 
the  Exchange  Act  117  CFR  240.24b-2|.  except 
that  requests  relating  to  the  non-disclosure  of 
information  identifying  the  securities  held  by 
the  account  of  a  natural  person  or  an  estate 
or  trust  (other  than  a  business  trust  or 
investment  company)  must  so  state  but  need 
not,  in  complying  with  paragraph  (b)(2)(ii)  of 
rule  24b-2.  include  an  analysis  of  any 
applicable  exemptions  from  disclosure  under 
the  Commission's  rules  and  regulations 
adopted  under  the  Freedom  of  Information 
Act  (17  CFR  200.80). 

All  requests  for  and  information  subject  to 
the  request  for  confidential  treatment  filed 
pursuant  to  Section  13(f)(3)  of  the  Exchange 
Act  must  be  filed  in  paper  in  accordance 
with  rule  I01(c)(l)(i)  of  Regulation  S-T  (17 
CFR  232.101(c)(l)(i)l.  If  confidential 
treatment  is  requested  with  respect  to 
information  required  to  be  reported  on  Form 
13F,  an  original  and  four  copies  of  the  Form 
13F  reporting  information  for  which 
confidential  treatment  is  requested  must  be 
filed  in  paper  with  the  Secretary  of  the 
Commission. 

A  Manager  requesting  confidential 
treatment  in  accordance  with  the  Freedom  of 
Information  Act  must  provide  enough  factual 
support  for  its  request  to  enable  the 
Commission  to  make  an  informed  judgment 
as  to  the  merits  of  the  request.  The  request 
should  address  all  pertinent  factors, 
including  all  of  the  following  that  are 
relevant: 

1.  (f  confidential  treatment  is  requested  as 
to  more  than  one  holding  of  securities. 
discuss  each  holding  separately  unless  a 
class  or  classes  of  holdings  can  be  identified 
as  to  which  the  nature  of  the  factual 
circumstances  and  the  legal  analysis  are 
substantially  the  same. 

2.  If  a  request  for  confidential  treatment  is 
based  upon  a  claim  that  the  subject 
information  is  confidential,  commercial  or 
financial  information,  provide  the 
infonnation  required  by  paragraphs  2. a 
through  2.e  of  this  Instruction  except  that,  if 
the  subject  information  concerns  security 
holdings  that  represent  open  risk  arbitrage 
positions  and  no  previous  requests  for 
confidential  treatment  of  those  holdings  have 
been  made,  only  the  information  required  in 
p>aragraph  2.f  need  be  provided. 

a.  Describe  the  investment  strategy  being 
followed  with  respect  to  the  relevant 
securities  holdings,  including  the  extent  of 
any  program  of  acquisition  and  disposition 
(note  that  the  term  "investment  strategy. "  as 
used  in  this  instruction,  also  includes 
activities  such  as  block  positioning). 

b.  Explain  why  public  disclosure  of  the 
securities  would,  in  fact,  be  likely  to  reveal 
the  investment  strategy;  consider  this  matter 
in  light  of  the  specific  reporting  requirements 
of  Form  13F  (e.g..  securities  holdings  are 
reported  only  quarterly  and  may  be 
asgregated  in  many  cases). 

\  c.  Demonstrate  that  such  revelation  of  an 
investment  strategy  would  be  premature: 
indicate  whether  the  Manager  was  engaged  in 


a  program  of  acquisition  or  disposition  of  the 
security  both  at  the  end  of  the  quarter  and 
at  the  time  of  the  filing;  and  address  whether 
the  existence  of  such  a  program  may 
otherwise  be  known  to  the  public. 

d.  Demonstrate  that  failure  to  grant  the 
request  for  confidential  treatment  would  be 
likely  to  cause  substantial  harm  to  the 
Manager's  competitive  position;  show  what 
use  competitors  could  make  of  the 
information  and  how  harm  to  the  Manager 
could  ensue. 

e.  State  the  period  of  time  for  which 
confidential  treatment  of  the  securities 
holdings  is  requested.  The  time  period 
specified  may  not  exceed  one  (1)  year  from 
the  date  the  Form  13F  is  required  to  be  filed 
with  the  Commission. 

f.  For  securities  holdings  that  represent 
open  risk  arbitrage  positions,  the  request 
must  include  good  faith  representations  that: 

i.  The  securities  holding  represents  a  risk 
arbitrage  position  of>en  on  the  last  day  of  the 
period  for  which  the  Form  13F  is  filed;  and 

ii.  The  reporting  Manager  has  a  reasonable 
belief  as  of  the  period  end  that  it  may  not 
close  the  entire  position  on  or  before  the  date 
the  Form  13F  is  required  to  be  filed  with  the 
Commission. 

If  these  representations  are  made  in  writing 
at  the  time  the  Form  13F  is  filed,  the  subject 
securities  holdings  will  automatically  be 
accorded  confidential  treatment  for  a  period 
of  up  to  one  (1)  year  from  the  date  the  Form 
13F  is  required  to  be  filed  with  the 
Commission. 

g.  At  the  expiration  of  the  period  for  which 
confidential  treatment  has  been  granted 
pursuant  to  paragraph  2.e  or  2.f  of  this 
Instruction  (the  "Expiration  Date"),  the 
Commission,  without  additional  notice  to  the 
reporting  manager,  will  make  such  security 
holdings  public  unless  a  de  novo  request  for 
confidential  treatment  of  the  information  that 
meets  the  requirements  of  paragraphs  2. a 
through  2.e  of  this  Instruction  is  filed  with 
the  Commission  at  least  fourteen  (14)  days  in 
advance  of  the  Expiration  Date. 

3.  If  the  Commission  grants  a  request  for 
confidential  treatment,  it  may  delete  details 
which  would  identify  the  manager  and  use 
the  infonnation  in  tabulations  required  by 
Section  13(f)(3)  absent  a  separate  showing 
that  such  use  of  information  could  be 
harmful. 

4.  Upon  the  denial  by  the  Commission  of 
a  request  for  confidential  treatment,  or  upon 
the  expiration  of  the  confidential  treatment 
previously  granted  for  a  filing,  unless  a 
hardship  exemption  is  available,  the  filer 
must  submit  electronically,  within  six  (6) 
business  days  of  the  expiration  or 
notification  of  the  denial,  as  applicable,  a 
report  on  Form  13F,  or  an  amendment  to  its 
publicly  filed  Form  13F  report,  if  applicable, 
listing  those  holdings  as  to  which 
confidential  treatment  was  denied  or  has 
expired.  If  an  amendment  is  filed,  it  must  not 
be  a  restatement;  it  must  be  designated  as  an 
amendment  which  adds  new  holdings 
entries.  Include  at  the  top  of  the  Form  13F 
Cover  Page  the  following  legend  to  correctly 
designate  the  type  of  filing  being  made: 

This  filing  lists  securities  holdings 
reported  on  the  Form  13F  filed  on  (date) 
purauant  to  a  request  for  confidential 


treatment  and  for  which  (that  request  was 

denied/confidential  treatment  expired)  on 

(date). 

Special  Instructions 

1.  This  form  consists  of  three  parts:  the 
Form  13F  Cover  Page  (the  "Cover  Page"),  the 
Form  13F  Summary  Page  (the  "Summary 
Page"),  and  the  Form  13F  Information  Table 
(the  "Information  Table"). 

2.  When  preptaring  the  report,  omit  all 
bracketed  text.  Include  bnckeu  used  to  fonn 
check  boxes. 

The  Cover  Page 

3.  The  period  end  date  used  in  the  report 
(and  in  the  EDGAR  submission  header)  is  the 
last  day  of  the  calendar  year  or  quarter,  as 
appropriate,  even  though  that  date  may  not 
be  the  same  as  the  date  used  for  valuation  in 
accordance  with  Special  Instruction  9. 

4.  Amendments  to  a  Form  13F  must  either 
restate  the  Form  13F  in  its  entirety  or  include 
only  holdings  entries  that  are  being  reported 
in  addition  to  those  already  reported  in  a 
current  public  Form  13F  for  the  same  period. 
If  the  Form  13F  is  being  filed  as  an 
amendment,  then,  on  theXlover  Page,  check 
the  amendment  box;  enter  the  amendment 
number,  and  check  the  appropriate  box  to 
indicate  whether  the  amendment  (a)  is  a 
restatement  or  lb)  adds  new  holdings  entries. 
Each  amendment  must  include  a  complete 
Cover  Page  and,  if  applicable,  a  Summary 
Page  and  Information  Table.  See  rule  13f- 
1(a)(2)  (17  CFR  240.13f-l(a)(2)l. 

5.  Present  the  Cover  Page  and  the  Summary 
Page  information  in  the  format  and  order 
provided  in  the  form.  The  Cover  Page  may 
include  infonnation  in  addition  to  the 
required  information,  so  long  as  the 
additional  information  does  not,  either  by  its 
nature,  quantity,  or  manner  of  presentation, 
impede  the  understanding  or  presentation  of 
the  required  information.  Place  all  additional 
infonnation  after  the  signature  of  the  person 
signing  the  report  (immediately  preceding 
the  Report  Type  section).  Do  not  include  any 
additional  ii^ormation  on  the  Summary  Page 
or  in  the  Information  Table. 

6.  Designate  the  Report  Type  for  the  Form 
13F  by  checking  the  appropriate  box  in  the 
Report  Type  section  of  the  Cover  Page,  and 
include,  where  applicable,  the  List  of  Other 
Managers  Reporting  for  this  Manager  (on  the 
Cover  Page),  the  Summary  Page  and  the 
Information  Table,  as  follows: 

a.  If  all  of  the  securities  with  respect  to 
which  a  Manager  has  investment  discretion 
are  reported  by  another  Manager  (or 
Managers),  check  the  box  for  Report  Type 
"13F  NOTICE,"  include  (on  the  Cover  Page) 
the  List  of  Other  Managers  Reporting  for  this 
Manager,  and  omit  both  the  Summary  Page 
and  the  Information  Table. 

b.  If  all  of  the  securities  with  respect  to 
which  a  Manager  has  investment  discretion 
are  reported  in  this  report,  check  the  box  for 
Report  Type  '13F  HOLDINGS  REPORT," 
omit  from  the  Cover  Page  the  List  of  Other 
Managers  Reporting  for  this  Manager,  and 
include  both  the  Summary  Page  and  the 
Information  Table. 

c.  If  only  part  of  the  securities  with  respect 
to  which  a  Manager  has  investment 
discretion  is  reported  by  another  Manager  (or 
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Managers),  check  the  box  for  Report  Type 
"13F  COMBINATION  REPORT,  "  include  (on 
the  Cover  Page)  the  List  of  Other  Managers 
Reporting  for  this  Manager,  and  include  both 
the  Summary  Page  and  the  Information 
Table. 

Summary  Page 

7.  Include  on  the  Summary  Page  the  Report 
Summary,  containing  the  Number  of  Other 
Included  Managers,  the  Infonnation  Table 
Entry  Total  and  the  Information  Table  Value 
Total. 

a.  Enter  as  the  Number  of  Other  Included 
Managers  the  total  number  of  other  Managers 
listed  in  the  List  of  Other  Included  Managers 
on  the  Summary  Page.  See  Special 
Instruction  8.  If  none,  enter  the  number  zero 
("0").  Do  not  include  in  this  total  the 
Manager  filing  this  report.  • 

b.  Enter  as  the  Information  Table  Entry 
Total  the  total  number  of  line  entries 
providing  holdings  information  included  in 
the  Information  Table. 

c.  Enter  as  the  Information  Table  Value 
Total  the  aggregate  fair  market  value  of  all 
holdings  reported  in  this  rejrart,  i.e.,  the  total 
for  Column  4  (Fair  Market  Value)  of  all  line 
entries  in  the  Information  Table.  This  total 
must  be  expressed  as  a  rounded  figure, 
corresponding  to  the  individual  Column  4 
entries  in  the  Information  Table.  See  Special 
Instruction  9. 

8.  Include  on  the  Summary  Page  the  List 
of  Other  Included  Managers.  Use  the  title, 
column  headings  and  format  provided. 

a.  If  this  Form  13F  does  not  report  the 
holdings  of  any  Manager  other  than  the 
Manager  filing  this  report,  enter  the  word 
"NONE"  under  the  title  and  omit  the  coliunn 
headings  and  list  entries. 

b.  If  this  Form  13F  reports  the  holdings  of 
one  or  more  Managers  other  than  the 
Manager  filing  this  report,  enter  in  the  List 
of  Other  Included  Managers  all  such 
Managers  together  with  their  respective  Form 
13F  file  numbers,  if  known.  (The  13F  file 
numbers  are  assigned  to  Managers  when  they 
file  their  first  Form  13F.)  Assign  a  number  to 
each  manager  in  the  List  of  Other  Included 
Managers,  and  present  the  list  in  sequential 
order.  The  numbers  need  not  be  consecutive. 
All  other  Managers  identified  in  Column  7  of 
the  Information  Table  must  be  included.  Do 
not  include  the  Manager  filing  this  report. 

Infonnation  Table 

9.  In  determining  fair  market  value,  use  the 
value  at  the  close  of  trading  on  the  last 
trading  day  of  the  calendar  year  or  quarter, 
as  appropriate.  Enter  values  rounded  to  the 
nearest  one  thousand  dollars  (with  "000" 
omitted). 

10.  Holdings  otherwise  reportable  may  be 
omitted  if  the  Manager  holds,  on  the  period 
end  date,  fewer  than  10,000  shares  (or  less 
than  $200,000  principal  amount  in  the  case 
of  convertible  debt  securities)  and  less  than 
$200,000  aggregate  fair  market  value  (and 
option  holdings  to  purchase  only  such 
amounts). 


11.  Holdings  of  options  must  be  reported 
only  if  the  options  themselves  are  Section 
13(f)  securities.  For  purposes  of  the 
$100,000,000  reporting  threshold,  only  the 
value  of  such  options  should  be  considered, 
not  the  value  of  the  underlying  shares. 
However,  the  entries  in  Columns  1  through 
5  and  7  through  of  the  Information  Table 
must  be  given  in  terms  of  the  securities 
underlying  the  options,  not  the  options 
themselves.  Column  6  must  be  answered  in 
terms  of  the  discretion  to  exercise  the  option. 
A  separate  segregation  in  resp>ect  of  securities 
underlying  options  must  be  made  for  entries 
for  each  of  the  columns,  coupled  with  a 
designation  "PUT"  or  "CALL"  following 
such  segregated  entries  in  Column  5, 
referring  to  securities  subject  respectively  to 
put  and  call  options.  No  entry  in  Column  8 
need  be  given  for  securities  subject  to 
reported  call  options. 

12.  Furnish  the  Information  Table  using 
the  table  title,  column  headings  and  format 
provided.  Provide  column  headings  once  at 
the  beginning  of  the  Information  Table; 
repetition  of  column  headings  on  subsequent 
pages  is  not  required.  Present  the  table  in 
accordance  with  the  column  instructions 
provided  in  Special  Instructions  12.b.i 
through  12.b.viii.  Do  not  include  any 
additional  information  in  the  Infonnation 
Table.  Begin  the  Information  Table  on  a  new 
page;  do  not  include  any  p>ortion  of  the 
Information  Table  on  either  the  Cover  Page 
or  the  Summary  Page. 

a.  In  entering  information  in  Columns  4 
through  8  of  the  Information  Table,  list 
securities  of  the  same  issuer  and  class  with 
respect  to  which  the  Manager  exercises  sole 
investment  discretion  separately  from  those 
with  respect  to  which  investment  discretion 
is  shared.  Sf>ecial  Instruction  12.b.vi  for 
Column  6  describes  in  detail  how  to  report 
shared  investment  discretion. 

b.  Instructions  for  each  column  in  the 
Information  Table: 

i.  Column  1.  Name  of  Issuer.  Enter  in 
Colunm  1  the  name  of  the  issuer  for  each 
class  of  security  reported  as  it  appears  in  the 
current  Official  List  of  Section  13(f) 
Securities  published  by  the  Commission  (the 
"13F  List").  Reasonable  abbreviations  are 
permitted. 

ii.  Column  2.  Title  of  Class.  Enter  in 
Column  2  the  title  of  the  class  of  the  security 
reported  as  it  appears  in  the  13F  List. 
Reasonable  abbreviations  are  permitted. 

iii.  Column  3.  CUSIP  Number.  Enter  in 
Column  3  the  nine  (9)  digit  CUSIP  number 
of  the  security. 

iv.  Column  4.  Market  Value.  Enter  in 
Column  4  the  market  value  of  the  holding  of 
the  particular  class  of  security  as  prescribed 
by  Special  Instruction  9. 

V.  Column  5.  Amount  and  Type  of 
Security.  Enter  in  Colunm  5  the  total  number 
of  shares  of  the  class  of  security  or  the 
principal  amount  of  such  class.  Use  the 
abbreviation  "SH"  to  designate  shares  and 
"PRN"  to  designate  principal  amount.  If  the 
holdings  being  reported  are  put  or  call 


options,  enter  the  designation  "PUT"  or 
"CALL,"  as  appropriate. 

vi.  Column  6.  Investment  Discretion 
Segregate  the  holdings  of  securities  of  a  class 
according  to  the  nature  of  the  investment 
discretion  held  by  the  Manager.  Investment 
discretion  must  be  designated  as  "sole" 
(SOLE);  "shared-defined"  (DEFINED);  or 
"shared-other'  (OTHER),  as  described  below: 

(A)  Sole.  Designate  as  "sole"  securities 
over  which  the  Manager  exercised  sole 
investment  discretion.  Report  "sole" 
securities  on  one  line.  Enter  the  word  SOLE 
in  Column  6. 

(B)  Shared-Defined.  If  investment 
discretion  is  shared  with  controlling  and 
controlled  companies  (such  as  bank  holding 
companies  and  their  subsidiaries); 
investment  advisers  and  investment 
companies  advised  by  those  advisers;  or 
insurance  companies  and  their  separate 
accounts,  then  investment  discretion  must  be 
designated  as  "shared -defined"  PEFINED). 

For  each  holding  of  DEFINED  securities, 
segregate  the  securities  into  two  categories: 
those  securities  over  which  investment 
discretion  is  shared  with  another  Manager  or 
Managers  on  whose  behalf  this  Form  13F  is 
being  filed,  and  those  securities  over  which 
investment  discretion  is  shared  with  any 
other  p>erson,  other  than  a  Manager  on  whose 
bel  ai'   his  Form  13F  is  being  filed. 

i.    t       ach  of  the  two  segregations  of 
DEFT  ..aJ  securities  holdings  on  a  separate 
line,  and  enter  the  designation  DEFINED  in 
Colunm  6.  See  Special  Instruction  12.b.vii  for 
Column  7. 

(C)  Shared-Other.  "Shared-Other" 
securities  (OTHER)  are  those  over  which 
investment  discretion  is  shared  in  a  manner 
other  than  that  described  in  Special 
Instruction  12.b.vi.(B)  above. 

For  each  holding  of  OTHER  securities, 
segregate  the  securities  into  two  categories: 
those  securities  over  which  investment 
discretion  is  shared  with  another  Manager  or 
Managers  on  whose  behalf  this  Form  13F  is 
being  filed,  and  those  securities  over  which 
investment  discretion  is  shared  with  any 
other  person,  other  than  a  Manager  on  whose 
behalf  this  Form  13F  is  being  filed. 

Enter  each  segregation  of  OTHER  securities 
holdings  on  a  separate  line,  and  enter  the 
designation  "OTHER"  in  Column  6.  See 
Special  Instruction  12. b.vii  for  Column  7. 

Note:  A  Manager  is  deemed  to  share 
discretion  with  respect  to  all  accounts  over 
which  any  person  under  its  control  exercises 
discretion.  A  Manager  of  an  institutional 
account,  such  as  a  pension  fund  or 
investment  company,  is  not  deemed  to  share 
discretion  with  the  institution  unless  the 
institution  actually  participated  in  the 
investment  decision-making. 

vii.  Column  7.  Other  Managers.  Identify 
each  other  Manager  on  whose  behalf  this 
Form  13F  is  being  filed  with  whom 
investment  discretion  is  shared  as  to  any 
reported  holding  by  entering  in  this  column 
the  number  assigned  to  the  Manager  in  the 
List  of  Other  Included  Managers. 


36474 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday,  July  8.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday,  July  8,  1997  /  Proposed  Rules 


36475 


r>r*    itt    AIajJ      n»kn»  «ka«t    *k«i 


,    *l«;«    lia*       j>4<k4A 


I  oc  p:i«  Ki...»i._,.  IB 


36474 


Federal  Register  /  Vol.  62.  No.  130  /  Tuesday,  July  8.  1997  /  Proposed  Rules 


Enter  this  number  in  Column  7  opposite 
the  segregated  entries  in  Columns  4.  5  and  8 
(and  the  relevant  indication  of  shared 
discretion  set  forth  in  Column  6)  as  required 
by  the  preceding  special  instruction.  Enter  no 
other  names  or  numbers  in  Column  7. 

The  conditions  of  sharing  discretion  with 
other  Managers  must  be  consistent  for  all 
holdings  reported  on  a  single  line. 

viii.  Column  8  Voting  Authority.  Enter  the 
number  of  shares  for  which  the  Manager 
exercises  sole,  shared,  or  no  voting  authority 
(none)  in  this  column,  as  appropriate. 

A  Manager  exercising  sole  voting  authority 
over  specified  "routine"  matters,  and  no 
authority  to  vote  in  "non-routine"  matters,  is 
deemed  for  purposes  of  this  Form  13F  to 
have  no  voting  authority.  "Non-routine" 
matters  include  a  contested  election  of 
directors,  a  merger,  a  sale  of  substantially  all 
the  assets,  a  change  in  the  articles  of 
incorporation  affecting  the  rights  of 
shareholders,  and  a  change  in  fundamental 
investment  policy;  "routine"  matters  include 
selection  of  an  accountant,  uncontested 
election  of  directors,  and  approval  of  an 
annual  repori. 

If  voting  authority  is  shared  only  in  a 
manner  similar  to  a  sharing  of  investment 
discretion  which  would  call  for  a  response  of 
"shared-defined"  (DEFINED)  under  Column 
6,  voting  authority  should  be  reported  as  sole 
under  subdivicioD  (a)  of  Column  S.  even 
though  the  Manager  may  be  deemed  to  share 
investment  discretion  witk  that  person  under 
Special  Instruction  12.b.vi. 

13.  Preparation  of  the  electronic  filing: 

a.  No  line  on  the  Cover  Page  or  the 
Summary  Page  may  exceed  80  characters  in 
length.  See  rule  305  of  Regulation  S-T  [17 
CFR  232.305] 

b.  No  line  in  the  Form  13F  Information 
Table  may  exceed  132  characters  in  length. 
See  rule  305  of  Regulation  S-T  |17  CFR 
232.3051. 

c.  If  the  Form  13F  Repori  Type  ia  '13F 
HOLDINGS  REPORT"  or  '13F 
COMBINATION  REPORT,    then  place  ene 
EDGAR  <PAGE>  tag  at  the  end  of  the  Cover 
Page  and  one  <PAGE>  tag  at  the  end  of  the 
Summary  Page.  Additional  EDGAR  <PAGE> 
tags  are  not  required.  However.  Rlers  electing 
to  include  additional  <PAGE>  tags  should, 
for  each  page  containing  a  <PAGE>  tag, 
include  no  more  than  sixty  (60)  lines  per 
page,  including  the  line  on  which  the 
<PAGE>  tag  is  placed. 

d.  Underscoring  used  in  the  form  to 
indicate  the  placement  of  information  to  be 
furnished  by  the  filer  may  be  omitted  in 
preparation  of  the  form  for  electronic  filing. 

e.  Use  the  following  EDGAR  submission 
types  for  the  following  Form  13F  Report 
Types; 

Fonn13F  report  type       EDGAR^subm.ss.on 

13F  hoWings  report; 

Initial  filing  13F-HR 

AmefxJments 13F-HR/A 

1 3F  notice: 

Initial  filing  13F-NT 

Amendments 13F-NT/A 

13F  combination  re- 
port 


Form  1 3F  report  type 


EDGAR  submission 
type 


Initial  filing „.. 

Amendments 


13F-HR 
13F-HR/A 


Paperwork  Reduction  Act  Information 

Potential  persons  who  are  to  respond  to  the 
collection  of  information  contained  in  this 
form  are  not  required  to  respond  to  the 
collection  of  information  unless  the  form 
displays  a  currently  valid  OMB  control 
number. 

Section  13(f)  of  the  Exchange  Act  requires 
the  Commission  to  adopt  rules  creating  a 
reporting  and  disclosure  system  to  collect 
specific  information  and  to  disseminate  such 
information  to  the  public.  Pursuant  to  this 
statutory  mandate,  the  Commission  adopted 
rule  13f-l  under  the  Exchange  Act  (17  CFR 
240.13f-l),  which  requires  institutional 
investment  managers  who  exercise 
investment  discretion  over  accounts  of 
exchange-traded  or  NASDAQ-quoted  equity 
securities  having,  in  the  aggregate,  a  fair 
market  value  of  at  least  $100,000,000  to  file 
quarterly  reports  with  the  Commission  on 
Form  13F  with  respect  to  the  value  of  those 
securities  over  which  they  have  investment 
discretion. 

The  purpose  of  Form  13F  is  to  provide  a 
reporting  and  disclosure  system  to  collect 
specific  information  and  to  disseminate  such 
information  to  the  public  about  the  holdings 
of  institutional  investment  managers  who 
exercise  investment  discretion  over  accounts 
of  exchange-traded  or  NASDAQ-quoted 
equity  securities  having,  in  the  aggregate,  a 
fair  market  value  of  at  least  $100,000,000. 

It  is  estimated  that  each  filer  spends  an 
average  of  24.7  hours  preparing  each 
quarterly  report.  In  addition,  it  is  estimated 
that,  each  quarter,  approximately  50 
managers  will  resubmit  information 
previously  filed  in  paper  pursuant  to  a  grant 
of  confidential  treatment  and  that  each  such 
manager  will  spend  an  additional  hour  on 
the  resubmission. 

Any  member  of  the  public  may  direct  to 
the  Commission  any  comments  concerning 
the  accuracy  of  this  burden  estimate  and  any 
suggestions  for  reducing  this  burden. 

Responses  to  the  collection  of  information 
are  mandatory.  See  Section  13(f)  of  the 
Exchange  Act  [15  U.S.C.  78m(f)]  and  rule 
13f-l  [17  CFR  240.13f-l]  thereunder. 

Section  13(f)(3)  of  the  Exchange  Act  [15 
U.S.C.  78m(f)(3)|  authorizes  the  Commission, 
as  it  determines  necessary  or  appropriate  in 
the  public  interest  or  for  the  protection  of 
investors,  to  delay  or  prevent  public 
disclosure  of  any  information  filed  under 
Section  13(f)  upion  request.  It  also  prohibits 
the  Commission  from  disclosing  to  the  public 
information  identifying  securities  held  by  the 
account  of  a  natural  person  or  any  estate  or 
trust  (other  than  a  business  trust  or 
investment  company). 

This  collection  of  information  has  been 
reviewed  by  OMB  in  accordance  with  the 
clearance  requirements  of  44  U.S.C.  Section 
3507. 

Form  13F 

United  States  Securities  and  Exchange 
Commission,  Washington,  DC  20549 


Form  J  3F  Cover  Page 

Report  for  the  Calendar  Year  or  Quarter 


Ended: 


Amendment 


1     1 
( 


Check  here  if  Amendment  I 

Number: 

This  Amendment  (Check  only  one.): 

is  a  restatement. 
I  adds  new  holdings  entries. 
Institutional  Investment  Manager  Filing 
this  Report: 

Name: 

Address:    


13F  File  Number:  28-    . 

The  institutional  investment  manager  filing 
this  report  and  the  person  by  whom  it  is 
signed  hereby  represent  that  the  person 
signing  the  report  is  authorized  to  submit  it, 
that  all  information  contained  herein  is  true, 
correct  and  complete,  and  that  it  is 
understood  that  all  required  items, 
statements,  schedules,  lists,  and  tables,  are 
considered  integral  parts  of  this  form. 

Person  Signing  this  Report  on  Behalf  of 
Reporting  Manager: 

Name: 

Title: 

Phone: 

Signature,  Place,  and  Date  of  Signing: 

[Signature] 
[City,  State] 

[Date]  ~ 

Report  Type  (Check  only  one.): 

(  ]  13F  HOLDINGS  REPORT.  (Check  here  if 
all  holdings  of  this  reporting  manager  are 
reported  in  this  report) 

[     ]  13F  NOTICE.  (Check  here  if  no  holdinp 
reported  are  in  this  report,  and  all 
holdings  are  reported  by  other  reporting 
manager(s).) 

[     1  13F  COMBINATION  REPORT.  (Check 
here  if  a  portion  of  the  hokliags  for  this 
reporting  manager  are  reported  in  this 
report  and  a  portion  are  reported  by 
other  reporting  managers).) 
List  of  Other  Managers  Reporting  for  this 

Manager:  [If  there  are  no  entries  in  this  list, 

omit  this  section.] 

13FFUe  Number 

2&- 

Name 


[Repeat  as  necessary.) 

Fonn  13F  Summary  Page 

Report  Summary: 
Number  of  Other  Included 

Managers:. 
Form  13F  Information 

Table  Entry  ToUl:. 
Form  13F  Information  $ 

Table  Value  Total:. 

(thousands) 

List  of  Other  Included  Managers: 

Provide  a  numbered  list  of  the  name(s)  and 
13F  file  numbers)  of  all  institutional 
investment  managers  with  respect  to  which 


36476  Federal  Register  /  Vol.  62,  No.  130  /  Tuesday.  July  8.  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday.  July  8,  1997  /  Proposed  Rules 


3M75 


this  report  is  filed,  other  than  the  manager 
filing  this  report 


[If  there  are  no  entries  in  this  list,  state  13F  File  Number  28- 

"NONE"  and  omit  the  column  headings  and       Name 


list  entries 
No 


[Repeat  as  necessary.) 


Form  13F  Information  Table 


Column  1      Cotumn  2      Column  3 


Name  of        Title  oi 
Issuer  class 


CUSIP 


Column  4 

Vali)e 

(x$1000) 


Column  5 


Column  6     Column  7 


Column  8 


Shrs  or 
pm  amt 


Sh/put/ 
pm  call 


Invest- 
ment dis- 
cretion 


Other 
managers 


Voting  authority 


Sole 


Shared 


^i — 


[Repeat  as  necessary] 


8.  Section  249.326  (including  Porm 
13F-E)  is  removed. 

By  the  Commission. 

Dated:  July  1, 1997. 

Margaret  H.  McFaiiamA, 

Deputy  Secretary. 

Appendix  A — This  Appendix  to  tiie 
Preanriile  Will  Not  Appear  in  the  Code 
of  Federal  Regulations 

Regulatory  Flexibility  Act  Certification 

I,  Arthur  Levitt,  Chairman  of  the 
Securities  and  Exchange  Commission, 
hereby  certify,  pursuant  to  5  U.S.C. 
605(b),  that  the  proposed  amendments 
to  Rules  101  and  903  of  Regulation 
S-T,  and  Rule  13f-l  and  Fonn  13F 
under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act"),  and  the 
elimination  of  Rule  13f-2  and  Form 
13F-E  under  the  Exchange  Act,  as  set 
forth  in  Exchange  Act  Release  Number 
38800,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

The  proposed  rule  amendments 
generally  would  not  have  a  significant 
economic  impact  on  small  entities. 
Institutional  investment  managers  are 
not  subject  to  reporting  unless  their 
holdings  are  in  aggregate  at  least 
$100,000,000,  so  few  if  any  small 
entities  within  the  definition  contained 
in  rule  0-10  under  the  Exchange  Act  are 
affected  by  the  form  or  rules 
amendments,  and  few  if  any  small 
entities  are  otherwise  affected  by  the 
proposed  amendments. 

Arthur  Levitt 
June  30,  1997. 

[FR  Doc.  97-17712  Filed  7-7-97;  8:45  am) 
BKUNO  CODE  8010-01-P 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  103 
PW4 150e-AA0t 

Rnanciai  Crimes  Enfofcwwnt 
Network;  Bank  Secrecy  Act 
Regulations;  Money  Services 
Businesses;  Open  Worldng  Meetings 

AGENCY:  Financial  Crimes  Enforcement 

Network,  Treasury. 

ACTION:  Meetings  on  proposed  rules. 

SUMMARY:  The  Financial  Crimes 
Enforcement  Network  ("FinCEN")  will 
hold  four  working  meetings  to  give 
interested  persons  the  opportunity  to 
discuss  with  FinCEN  officials  issues 
arising  imder  the  proposed  rules  for 
money  services  businesses  published 
May  21,  1997.  The  first  meeting  will 
address  issues  arising  under  the 
proposed  rule  relating  to  the  definition 
and  registration  of  money  services 
businesses  (other  than  issues  related  to 
stored  value  products).  The  three 
additional  meetings,  whose  specific 
information  will  be  contained  in  a 
separate  notice,  will  address  issues 
arising  under  other  aspects  of  the 
proposed  rules  (as  well  as  issues 
concerning  stored  value  products). 
DATES:  The  first  meeting  will  be  held  on 
July  22,  1997,  9:30  a.m.  to  5:00  p.m., 
Vienna,  VA.  See  SUPPLEMENTARY 
INFORMATION  section  for  the  additional 
meeting  dates. 

ADDRESSES:  The  first  meeting  will  be 
held  at  the  Tycon  Conference  Center, 
2070  Chain  Bridge  Road,  Vienna,  VA 
22182.  See  SUPPLEMENTARY  INFORMATION 
section  for  information  concerning 
additional  meeting  addresses. 

FOR  FURTHER  INFORMATION  CONTACT: 

Legal  or  Technical:  Eileen  Dolan, 
Legal  Assistant,  Office  of  Legal  Coimsel, 
FinCEN,  at  (703)  905-3590  or  Charles 
Klingman.  Financial  Institutions  Policy 
Specialist,  FinCEN,  at  (703)  905-3602.' 

Attendance:  Camille  Steele,  at  (703) 
905-3819,  or  Karen  Robb,  at  (703)  905- 
3770. 


General:  FinCEN's  Information 
telephone  line,  at  (703)  905-3d48,  or 
www.ustreas.gov/treasury/bureausy 
fincen  ("What's  New"  section). 

SUPPLEMENTARY  MFORMATXM:  On  May 
21,  1997,  FinCEN  issued  three  propoaed 
regulations  relating  to  money  services 
businesses.  The  first  proposed 
regulation  (62  FR  27890)  would  define 
money  services  businesses  and  require 
the  businesses  to  register  with  the 
Department  of  the  Treasury  and  to 
maintain  a  current  list  of  their  agents. 
The  second  proposed  regulation  (62  FR 
27900)  would  require  money 
transmitters,  and  issuers,  sellers,  and 
redeemers,  of  money  orders  and 
traveler's  checks,  to  report  suspicious 
transactions  involving  at  least  $500  in 
funds  or  other  assets.  The  third 
proposed  regulation  (62  FR  27909) 
would  require  money  transmitters  and 
their  agents  to  report  and  retain  records 
of  transactions  in  currency  or  monetary 
instruments  of  at  least  $750  but  not 
more  than  $10,000  in  connection  with 
the  transmission  or  other  transfer  of 
funds  to  any  person  outside  the  United 
States,  and  to  verify  the  identity  of 
senders  of  such  transmissions  or 
transfers. 

FinCEN  is  annoimcing  today  that  it 
will  hold  a  meeting  July  22,  1997, 
specifically  to  discuss  the  regulation 
relating  to  the  definition  and 
registration  of  money  services 
businesses.  The  meeting  is  not  intended 
as  a  substitute  for  FinCEN's  request  for 
written  comments  in  the  notice  of 
proposed  rulemaking  published  May  21, 
1997.  Rather,  the  meeting  is  intended  to 
help  make  the  comment  process  as 
productive  and  interactive  as  possible 
by  providing  a  forum  between  the 
industry  and  FinCEN  concerning  the 
issues  arising  under  the  proposed 
regulation.  FinCEN  is  particularly 
interested  in  learning  what  steps  it  can 
take  to  help  educate  money  services 
businesses  about  the  registration 
requirements.  The  meeting  will  be  open 
to  the  public  and  will  be  recorded.  A 
transcript  of  the  meeting  will  be 
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available  for  public  inspection  and 
copying;  prepared  statements  will  be 
accepted  for  inclusion  in  the  record. 
Accordingly,  oral  or  written  material  not 
intended  to  be  disclosed  to  the  public 
should  not  be  raised  at  the  meeting. 
FinCEN  will  also  hold  three  other 
working  meetings  to  discuss  issues 
arising  under  the  other  proposed  money 
services  business  regulations  as  well  as 
issues  concerning  stored  value  products 
arising  under  the  definition  and 
registration  regulation.  In  particular, 
FinCEN  will  hold  working  meetings 
focusing  on  issues  relating  to  (1)  money 
transmitters.  (2)  stored  value  products, 
and  (3)  issuers,  sellers,  or  redeemers  of 
money  orders  or  traveler's  checks. 
FinCEN  will  publish  a  separate  notice 
announcing  more  specific  information 
for  those  meetings  as  soon  as  it  finalizes 
the  specific  times  and  addresses  for  the 
meetings.  The  dates  and  locations  are  as 
follows: 

1.  Money  transmitters— July  28,  1997, 
New  York,  New  York. 

2.  Stored  value  products — August  1, 
1997,  San  Jose,  Qdifomia. 

3.  Issuers,  sellers,  and  redeemers  of 
money  orders  and  traveler's  checks — 
August  11, 1997,  Chicago,  Illinois. 

In  the  interest  of  providing  as  broad 
and  convenient  an  opportunity  as 
possible  for  persons  to  discuss  these 
regulatory  measures,  FinCEN  will 
provide  time  during  each  meeting  to 
discuss  issues  relating  to  any  of  the 
three  rules  published  May  21,  1997. 
Thus,  persons  wishing  to  discuss 
aspects  of  the  rules  other  than  those  for 
which  a  particular  meeting  is  called 
may  wish  to  participate  in  one  or  more 
of  the  meetings. 

Persons  wishing  to  attend  or  to 
participate  in  this  first  meeting  should 
inform  either  Camille  Steele  or  Karen 
Robb  as  listed  under  the  FOB  FURTMER 
MFOMIATION  CONTACT  secUon. 

Dated:  July  2,  1997. 
Eileen  P.  Dolan, 

Federal  Register  Liaison  Officer,  Financial 
Crimes  Enforcement  Network. 
IFR  Doc.  97-17779  Filed  7-7-97;  8:45  am] 
BNJJNQCOOE  4«20-03-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  52 

[CO  DockM  No.  9&-155] 

Toll  Free  Service  Access  Codes 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


summary:  On  July  2,  1997,  the 
Commission  released  a  public  notice 
seeking  further  comments  to  the 
Commission's  Notice  of  Proposed 
Rulemaking  (Toll  Free  Service  Access 
Codes),  CC  Docket  No.  95-155, 
specifically  on  the  issue  of  the  treatment 
of  toll-free  "vanity"  numbers.  The 
intended  effect  of  this  action  is  to  seek 
further  comments  to  refresh  the  record, 
because  the  record  on  the  NPRM  is 
almost  two  years  old. 
DATES:  Comments  must  be  filed  on  or 
before  July  21,  1997,  and  reply 
conunents  must  be  filed  on  or  before 
July  28,  1997. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  N.W., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Smolen,  (202)  418-2336  of  tlie 
Common  Carrier  Bureau,  Network 
Services  Division. 

SUPPLEMENTARY  INFORMATION: 

Released:  July  2.  1997. 

1.  On  October  4.  1995,  the 
Commission  adopted  a  Notice  of 
Proposed  Rulemaking  (CC  Docket  No. 
95-155)  addressing  various  issues 
relating  to  toll  free  service  access  codes 
and,  among  other  issues,  requesting 
comment  on  the  issue  of  vanity-number 
treatment  in  future  toll  free  codes.  Toll 
Free  Service  Access  Codes,  Notice  of 
Pro{K)sed  Rulemaking,  10  FCC  Red 
13692  (1995)  [NPRM]  (60  FR  53157, 
October  12,  1995).  The  pleading  cycle  in 
response  to  the  NPRM  closed  on 
November  15,  1995.  In  January  1996,  the 
Common  Carrier  Bureau  directed 
Database  Management  Services,  Inc.  to 
set  aside  888  vanity  numbers  by  placing 
them  in  "unavailable"  status  until  the 
Commission  resolves  whether  these 
numbers  should  be  afforded  any  special 
right  or  protection.  Toll  Free  Service 
Access  Codes,  Report  and  Order,  11  FCC 
Red  2496  (1996)  (61  FR  7738,  February 
29,  1996). 

2.  The  record  on  the  NPRM  is  almost 
two  years  old.  At  this  point,  the 
industry  is  preparing  to  deploy  the  next 
toll  free  code  in  1998.  We  seek, 
therefore,  to  refresh  the  record  in  CC 
Docket  No.  95-155  on  issues  associated 
with  the  treatment  of  vanity  numbers, 
both  with  888  as  well  as  numbers  in 
future  toll  free  codes.  Specifically, 
parties  should  comment  on  issues  such 
as,  but  not  limited  to,  a  vanity-number 
lottery  and  Standard  Industrial 
Classification  Codes.  We  ask  that  parties 
confine  their  discussion  to  issues 
concerning  vanity  numbers  and  avoid 
simply  reiterating  their  earlier  pleading. 

3.  Comments  and  reply  comments  in 
response  to  this  Notice  should  be  no 


more  than  20  pages,  and  otherwise  in 
compliance  with  Sections  1.415  and 
1.419  of  the  Commission's  rules. 
Comments  must  be  filed  on  or  before 
July  21,  1997,  and  reply  comments  must 
be  filed  on  or  before  July  28, 1997. 
Comments  and  reply  comments  must  be 
sent  to  the  Office  of  the  Secretary,  FCC, 
1919  M  Street,  N.W.,  Washington,  D.C. 
20554.  Two  copies  should  also  be  sent 
to  the  Network  Services  Division, 
Common  Carrier  Bureau,  FCC,  Room 
235,  2000  M  Street,  N.W.,  Washington, 
D.C.  20554.  One  copy  should  also  be 
sent  to  the  Commission's  contractor  for 
public 'service  records  duplication:  ITS, 
Inc.,  2100  M  Street.  N.W.,  Suite  140, 
Washington,  D.C.  20554.  Copies  can 
also  be  obtained  from  ITS  at  (202)  857- 
3800. 

4.  We  will  continue  to  treat  this 
proceeding  as  non-restricted  for 
purposes  of  the  Commission's  ex  parte 
rules.  Seegenemlly  47  CFR  §§  1.1200- 
1.216.  For  further  information,  contact 
Robin  Smolen  (202/418-2353)  of  the 
Network  Services  Division,  Common 
Carrier  Bureau. 

Federal  Communicatioiu  Commission. 

Amu  M.  Gonmt. 

Deputy  Chief,  Network  Services  Division 

Common  Carrier  Bureau. 

!FR  Doc.  97-17874  Filed  7-7-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  68 

[CC  Docket  No.  8»-S7;  FCC  97-209] 

Connection  of  Simple  Inside  Wiring  to 
the  Telephone  Network  and  Petition  for 
Modification 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  On  June  17, 1997.  the 
Commission  released  a  Second  Further 
Notice  of  Proposed  Rulemaking 
(SFNPRM)  addressing  the  connection  of 
inside  wiring  to  the  telephone  network. 
The  SFNPRM  is  intended  to  obtain 
comment  on  several  issues  related  to  the 
demarcation  point. 
DATES:  Comments  must  be  filed  on  or 
before  July  17,  1997,  and  reply 
comments  must  be  filed  on  or  before 
August  1,  1997. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street.  N.W., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
von  Alven,  Senior  Engineer  (202)  418- 
2342,  or  Marian  Gordon,  Special 
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Counsel,  Network  Services  Division, 
Common  Carrier  Bureau,  (202)  418- 
2337. 

SUPPLEMENTARY  INFORMATION:  This 
siunmarizes  the  Commission's  Second 
Further  Notice  of  Proposed  Rulemaking 
in  the  matter  of  Review  of  §§  68.104  and 
68.213  of  the  Commission's  Rules 
Concerning  Connection  of  Simple  Inside 
Wiring  to  the  Telephone  Network  and 
Petition  for  Modification  of  §  68.213  of 
the  Commission's  Rules  filed  by 
Electronic  Industries  Association,  FCC 
97-209,  adopted  Jime  12, 1997,  and 
released  June  17, 1997.  The  Commission 
concurrentiy  released  an  Order  on 
Reconsideration  and  Second  Report  and 
Order  in  the  same  docket.  The  file  is 
available  for  inspection  and  copying 
during  the  weekday  hours  of  9  a.m.  to 
4:30  p.m.  in  the  Commission's 
Reference  Center,  room  239,  1919  M  SL, 
N.W.,  Washington  D.C,  or  copies  may 
be  purchased  from  the  Commission's 
duplicating  contractor,  ITS,  Inc.  2100  M 
SL,  N.W.,  Suite  140,  Washington,  D.C. 
20037,  phone  (202) 857-3800. 

A—iysis  efProceeduig 

1.  The  SFNPRM  asks  for  comment  on 
the  application  of  the  revised 
demarcation  point  definition  to  complex 
wiring.  The  Commission  seeks  comment 
on  whether  it  should  continue  to  allow 
the  telephone  company  demarcation 
point  to  be  placed  away  from  a  building, 
at  the  property  line.  The  Commission 
seeks  comment  on  whether  the  use  of 
poor  quality  inside  wiring  in  one 
building  affects  service  in  other 
buildings.  It  also  asks  for  comment  on 
an  enhanced  wire  quality  standard 
designed  to  address  the  problem  of 
cross-talk.  The  Commission  seeks 
comment  on  whether  the  enhanced  wire 
quality  stancbrd  should  be  adopted  as  a 
two-year  interim  standard,  and  what 
industry  body  or  bodies  should  be  the 
entity  through  which  members  work  to 
develop  a  permanent  standard  to  solve 
the  problems  created  by  poor  quality 
inside  wiring.  It  asks  whether  the 
mbanced  wire  quality  standard  is 
overly  restrictive.  The  Commission  also 
requests  comment  on  a  proposal  that 
wire  meeting  the  proposed  interim 
standard  be  marked  at  specific  intervals. 
The  Commission  asks  for  comment  on 
whether  the  standard  for  determining 
whether  a  material  meets  the 
requirements  for  gold  or  gold 
equivalence,  should  also  be  an  interim 
standard  effective  for  two  years,  until 
industry  develops  a  permanent 
standard.  It  seeks  comment  concerning 
through  which  industry  body  or  bodies 
a  permanent  standard  should  be 


developed  if  the  standard  becomes  only 
an  interim  standard. 

2.  It  is  further  ordered  that,  pursuant 
to  Sections  1, 4,  201-205,  218,  and  220, 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  §§  151, 154,  201- 
205,  218,  and  220.  and  5  U.S.C.  §§  552 
and  553,  Second  Further  Notice  of 
Proposed  Rulemaking  is  provided  to 
amend  part  68  of  the  Commission's 
rules,  as  described  herein. 

List  of  Subpects  in  47  CFR  Part  68 

Telephone. 

Federal  Communications  Commission. 
Williain  F.  Caton, 
Acting  Secretary. 

Accordingly  part  68  of  tide  47  is 
proposed  to  be  amended  as  follows: 

PART  68— CONNECTION  OF 
TERMWHAL  EQUiPMEffT  TO  THE 
NETWORK 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Aotkority:  Sees.  1,  4.  5,  201-5,  208.  215, 
218.  226,  227,  303.  313.  314.  403,  404.  410. 
602  of  the  Commnniratiwu  Act  of  1934,  as 
amended,  47  U.S.C  151, 154. 155,  201-5, 
208,  215,  218.  226,  227.  303,  313.  314.  403, 
404,  410,  602. 

2.  Section  68.213  is  proposed  to  be 
amended  by  revising  paragraph  (c)  to 
read  as  follows: 


i8ii21S 


ttisn  "IkiMy 


(c)  Material  requirements. 

(1)  For  new  installations  and 
modifications  to  existiBg  installations, 
conductors  shall  be  solid,  24  gauge  or 
larger,  twisted  copper  purs  which 
comply  with  the  electrical  specifications 
for  Category  3  or  hi^to'  as  defined  in 
the  ANSI  EIA/TLA  Building  Wiring 
Standards. 

(2)  Qmdttctors  shall  have  insulation 
with  a  1500  Volt  rms  mtriimum 
breakdown  ratii^.  This  rating  shall  be 
established  by  covering  the  jacket  or 
sheath  with  at  least  15  cm  (6  in) 
(measured  linearly  on  the  cable)  of 
conductive  foil,  and  establishing  a 
potential  difference  between  the  foil  and 
all  of  the  individual  conductors 
connected  together,  such  potential 
diffsrence  gradually  increased  over  a  30 
second  time  period  to  1500  Volts  rms, 
60  Hertz,  then  applied  continuously  for 
one  minute.  At  no  time  dtiring  this  90 
second  time  interval  shall  the  current 
between  these  points  exceed  10 
milliamperes  peak. 

(3)  Alt  wire  and  connectors  meeting 
the  requirements  set  forth  in  paragraphs 
(cHD  and  (2)  of  this  section  shall  be 


marked  in  a  manner  visible  to  the 
consumer,  as  recommended  in  the  ANSI 
EIA/TLA  premises  cabling  standards. 

[FR  Doc.  97-17714  Filed  7-7-97;  8:45  am) 
BIUJNO  CODE  STU-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportatton  Board 

48  CFR  Pana  1002, 1182, 1187.  ««d 
118B 

[STB  Ex  Parti  No.  560] 

Revtakma  to  Ragulattona  Qovarriing 
rmanca  AppucaDOfia  invoivinQ  Moior 
Canlara 


r:  Surface  Transportation  Board. 
ACnON:  Notice  of  proposed  rulemaking. 


f:  The  Board  proposes  to 
establish  revised  procediues  governing 
finance  applications  involving  motor 
passenger  carriers,  filed  under  49  U.S.C 
14303.  The  proposed  procedures  adopt, 
with  modifications,  the  existing 
procedures  promulgated  by  the 
Interstate  Commerce  Commission  (ICC). 
In  addition,  the  regulations  in  parts 
1187  and  1188  are  proposed  to  be 
removed  and  replaced  by  new 
provisions  incorporated  in  part  1 182. 
(Accordingly,  in  a  sejiarate  notice 
published  today,  the  rulemaking 
proposed  by  the  KX  in  Ex  Parte  No. 
MC-216  is  being  discontinued.) 

OATIS:  Comments  are  due  on  August  7, 
1997. 


Send  comments  (an  mi^nal 
and  10  copies)  referring  to  STB  Ex  Parte 
No.  559  to:  Surface  Transportation 
Board,  Office  of  the  Secn^uy,  Case 
Control  Unit,  Mercury  Building,  1825  K 
Street,  N.W.,  Washington.  DC  20423- 
0001. 


ran  FMUHCR  WrOWIATIOII  OOWrACT: 
Beryl  Gordon,  (202)  565-1800.  (TDD  for 
the  hearing  impaired:  (202)  585-1695.) 

suppLEMBcr ART  mrommiKM.  The  ICC 
Termination  Act  of  1995,  Pub.  L.  No. 
104-88,  109  Stat.  803  (1995)  (ICCTA), 
which  took  effect  on  January  1 ,  1996, 
rtxilished  the  Interstate  Commeroe 
Commission  (IOC)  and  transferred 
certain  of  its  motor  carrier  regulatory 
functions  to  the  Secretary  of 
Transportation  (Secretary)  and  to  the 
Surfece  Transportation  Board  (Board). 
See  ICCTA  section  101  (abolition  of  the 
ICC).  See  also  new  49  U.S.C.  13101- 
14914  (regulatory  provisions  applicable 
to  motor  carriers,  administered  in  part 
by  the  Secretary  and  in  part  by  the 
Board). 
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Finance  Jurisdiction.  Under  the  new 
provisions  of  49  U.S.C.  14303.  the  Board 
has  jurisdiction  over  finance 
transactions'i.e.,  consolidations, 
mergers,  purchases,  leases,  and 
contracts  to  operate  properties  or 
franchises'involving  motor  passenger 
carriers. '  The  Board's  jurisdiction  over 
these  finance  transactions  is  similar  to 
that  of  the  ICC. 

Since  enactment  of  the  ICCTA,  the 
Board  has  continued  to  apply  in  motor 
passenger  carrier  cases  the  procedural 
rules  that  were  promulgated  by  the  ICC. 
In  most  instances,  the  former  rules  have 
provided  adequate  and  appropriate 
guidance  to  applicants  and  other 
interested  parties,  and  there  have  been 
no  difficulties  in  applying  those  rules 
under  the  new  statute.  The  rules, 
however,  are  obsolete  in  some  areas. 

The  Board  has  reviewed  the 
regulations  and  has  determined  that 
certain  modifications  are  required  to 
conform  them  to  the  new  statute  and  to 
assure  expeditious  processing  of  motor 
passenger  carrier  finance  proceedings. 
Relatively  few  substantive  modifications 
are  required  to  the  former  regulations, 
and  these  are  detailed  in  a  separate 
decision,  which  is  available  to  all 
persons  for  a  charge  by  calling  DC 
NEWS  &^DATA.  INC.,  at  (202)  289- 
4357. 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

The  Board  certifies  that  the  rules 
proposed,  if  adopted,  would  not  have  a 
significant  economic  impact  on  any 
substantial  number  of  small  entities. 
The  procedures  established  are  simple 
and  expeditious,  impose  no  additional 
reporting  requirements  on  small 
entities,  and  maintain  the  rapid 
processing  time  typical  of  such 
applications  under  the  former  rules 
promulgated  by  the  ICC.  The  Board 
seeks  comments,  however,  on  whether 
there  would  be  effects  on  small  entities 
that  should  be  considered. 

List  of  Subjects 

49CFRPart  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information,  User  fees. 


49  CFR  Part  1182 

Administrative  practice  and 
procedure,  Maritime  carriers.  Motor 
carriers. 

49  CFR  Part  1187 

Administrative  practice  and 
procedure.  Maritime  carriers.  Motor 
carriers. 

49  CFR  Part  1188 

Administrative  practice  and 
procedure.  Motor  carriers. 

Decided:  June  20.  1997. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1002, 
1182, 1187,  and  1188  of  the  Code  of 
Federal  Regulations  are  proposed  to  be 
amended  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4)(A)  and  553; 
31  U.S.C.  9701;  and  49  U.S.C.  721(a). 

2.  Section  1002.2  is  proposed  to  be 
amended  by  revising  fee  items  (2)  and 
(5)  in  the  table  in  paragraph  (f)  to  read 
as  follows: 

§1002.2    Filing  fees. 


(f) 


Type  of  proceeding 


Fee 


'  The  ICC  had  similar  jurisdiction  over  such 
transactioos  involving  motor  carriers  of  property 
and  water  earners  as  well. 


(2)  An  application  to  consolidate, 
merge,  purchase,  lease,  or  con- 
tract to  operate  the  properties  or 
franchises  of  motor  earners  of 
passengers  or  to  acquire  control 
of  motor  carriers  of  passengers, 

under  49  U.S.C.  14303  1,100. 

•  •  •  *  • 

(5)  A  request  for  interim  approval  in 
connection  with  a  finance  applica- 
tion involving  a  motor  carrier  of 
passengers,  under  49  U.S.C. 
14303(i)  250. 


3.  Part  1182  is  proposed  to  be  revised 
to  read  as  follows: 

PART  1182— PURCHASE,  MERGER, 
AND  CONTROL  OF  MOTOR 
PASSENGER  CARRIERS 

1182.1  Applications  covered  by  these  rxiles. 

1182.2  Content  of  apphcations. 

1182.3  Filing  the  application. 

1182.4  Board  review  of  the  application. 

1182.5  Comments. 

1182.6  Processing  an  opposed  application. 


1182.7  Interim  approval. 

1182.8  Miscellaneous  requirements. 

Authority:  5  U.S.C.  559;  21  U.S.C.  853a; 
and  49  U.S.C.  13501.  13902(c).  and  14303. 

§  1 1 82. 1    Applications  covered  by  these 
rules. 

These  rules  govern  applications  for 
authority  under  49  U.S.C.  14303  to 
consolidate,  merge,  purchase,  lease,  or 
contract  to  operate  the  properties  or 
franchises  of  motor  carriers  of 
passengers  or  to  acquire  control  of 
motor  carriers  of  passengers.  There  is  no 
application  form  for  these  proceedings. 
Applicants  shall  file  a  pleading 
containing  the  information  described  in 
49  CFR  1182.2.  See  49  CFR  1002.1(f)(2) 
and  (5)  for  filing  fees. 

§  1 1 82.2    Content  of  applications. 

(a)  The  application  must  contain  the 
following  information: 

(1)  Full  name,  address,  and 
authorized  signature  of  each  of  the 
parties  to  the  transaction; 

(2)  Copies  or  descriptions  of  the 
pertinent  operating  authorities  of  all  of 
the  parties;  (NOTE:  If  an  applicant  is 
domiciled  in  Mexico  or  owned  or 
controlled  by  persons  of  that  country, 
copies  of  the  actual  operating 
authorities  must  be  submitted.) 

(3)  A  description  of  the  proposed 
transaction; 

(4)  Identification  of  any  motor 
passenger  carriers  affiliated  with  the 
parties,  a  brief  description  of  their 
operations,  and  a  summary  of  the 
intercorporate  structure  of  the  corporate 
family  from  top  to  bottom; 

(5)  A  jurisdictional  statement,  under 
49  U.S.C.  14303(g).  that  the  aggregate 
gross  operating  revenues,  including 
revenues  of  all  motor  carrier  parties  and 
all  of  their  motor  carrier  affiliates  from 
all  transportation  sources  (whether 
interstate,  intrastate,  foreign,  regulated, 
or  unregulated)  exceeded  $2  million; 

(Note:  The  motor  passenger  carrier  parties 
and  their  motor  passenger  carrier  affiliates 
may  select  a  consecutive  12-monlh  period 
ending  not  more  than  6  months  before  the 
date  of  the  parties'  agreement  covering  the 
transaction.  They  must,  however,  select  the 
same  12-month  period.) 

(6)  A  statement  indicating  whether 
the  transaction  will  or  will  not 
significantly  affect  the  quality  of  the 
human  environment  and  the 
conservation  of  energy  resources; 

(7)  Information  to  demonstrate  that 
the  proposed  transaction  is  consistent 
with  the  public  interest,  including 
particularly:  the  effect  of  the  proposed 
transaction  on  the  adequacy  of 
transportation  to  the  public;  the  total 
fixed  charges  (e.g.,  interest)  that  result 
from  the  proposed  transaction;  and  the 
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interest  of  carrier  employees  aff^ected  by 
the  proposed  transaction.  See  49  U.S.C. 
14303(b); 

(8)  Certification  of  the  U.S. 
Department  of  Transportation  safety 
fitness  rating  of  each  motor  passenger 
carrier  involved  in  the  transaction, 
whether  that  carrier  is  a  party  to  the 
transaction  or  is  affiliated  with  a  party 
to  the  transaction; 

(9)  Certification  by  the  party  acquiring 
any  operating  rights  through  the 
transaction  that  it  has  sufficient 
insurance  coverage  under  49  U.S.C 
139G6(a)  and  (d)  for  the  service  it 
intends  to  provide; 

(10)  A  statement  indicating  whether 
any  party  acquiring  any  operating  rights 
through  the  transaction  is  either 
domiciled  in  Mexico  or  owned  or 
controlled  by  persons  of  that  country; 
and 

(11)  If  the  transaction  involves  the 
transfer  of  operating  authority  to  an 
individual  who  will  hold  the  authority 
in  his  or  her  name,  that  individual  must 
complete  the  following  certification: 

I, ,  certify  under  penalty  of 

perjury  under  the  laws  of  the  United  States, 
that  I  have  not  been  convicted,  alter 
September  ),  1989,  of  any  Federal  or  State 
offense  involving  the  distribution  or 
possession  of  a  controlled  substance,  or  that 
I  have  been  so  convicted,  but  I  am  not 
ineligible  to  receive  Federal  benefits,  either 
by  court  order  or  operation  of  law,  pursuant 
to  21  U.S.C.  853a. 

(b)  The  application  shall  contain 
applicants'  entire  case  in  support  of  the 
proposed  transaction,  unless  the  Board 
finds,  on  its  own  motion  or  that  of  a 
party  to  the  proceeding,  that  additional 
evidentiary  submissions  are  required  to 
resolve  the  issues  in  a  particular  case. 

(c)  Any  statements  submitted  on 
behalf  of  an  applicant  supporting  the 
application  shall  be  verified,  as 
provided  in  49  CFR  1182.8(e).  Pleadings 
consisting  strictly  of  legal  argument, 
however,  need  not  be  verified. 

(d)  If  an  application  or  supplemental 
pleading  contains  false  or  misleading 
information,  the  granted  application  is 
void  ab  initio. 

§1182.3    Rling  the  appllcatton. 

(a)  Each  application  shall  be  filed 
with  the  Board,  complying  with  the 
requirements  set  forth  at  49  CFR  1182.8. 

(1)  One  copy  of  the  application  shall 
be  delivered,  by  first-class  mail,  to  the 
appropriate  regulatory  body  in  each 
State  in  which  any  of  the  parties 
operates  in  intrastate  commerce. 

(2)  If  the  application  involves  the 
merger  or  piut:hase  of  motor  passenger 
carriers  (contemplating  transfer  of 
operating  authorities  or  registrations 
from  one  or  more  parties  to  others),  one 


copy  of  the  application  shall  be 
delivered,  by  first-class  mail,  to: 

Chief,  Lie.  &  Ins.  Div..  U.S.D.O.T.  Office  of 
Motor  Carriers-HLA  30.  400  Virginia  Ave. 
SW,  Ste.  600.  Washington,  DC  20004 

(b)  In  their  application,  the  parties 
shall  certify  that  they  have  delivered 
copies  of  the  application  as  provided  in 
paragraph  (a)  of  this  section. 

§1182.4    Board  review  of  the  application. 

(a)  All  applications  will  be  reviewed 
for  completeness.  Applicants  will  be 
given  an  opportiuiity  to  correct  minor 
errors  or  omissions.  Incomplete 
applications  may  be  rejected,  or,  if 
omissions  are  corrected,  the  filing  date 
of  the  application,  for  purposes  of 
calculating  the  procedural  schedule  and 
statutory  deadlines,  will  be  deemed  to 
be  the  date  on  which  the  complete 
information  is  filed  with  the  Board. 

(b)  If  the  application  is  accepted,  a 
summary  of  the  application  will  be 
published  in  the  Federal  Register 
(within  30  days,  as  provided  by  49 
U.S.C.  14303(c)),  to  give  notice  to  the 
public,  in  the  form  of  a  tentative  grant 
of  authority. 

(c)  If  the  published  notice  does  not 
properly  describe  the  transaction  for 
which  approval  is  sought,  applicants 
shall  inform  the  Board  within  10  days 
after  the  publication  date. 

(d)  A  copy  of  the  application  will  be 
available  for  inspection  at  the  Board's 
offices  in  Washington,  DC.  Interested 
persons  may  obtain  a  copy  of  the 
application  from  the  applicants' 
representative,  as  specified  in  the 
published  notice. 

§1182.5    Conwnents. 

(a)  Comments  concerning  an 
application  must  be  received  by  the 
Board  within  45  days  after  notice  of  the 
application  is  published,  as  provided  by 
49  U.S.C.  14303(d).  Failure  to  file  a 
timely  comment  waives  further 
participation  in  the  proceeding.  If  no 
comments  are  filed  opposing  the 
application,  the  published  tentative 
grant  of  authority  will  automatically 
become  effective  at  the  close  of  the 
comment  period.  A  tentative  grant  of 
authority  does  not  entitle  the  applicant 
to  consommate  the  transaction  before 
the  end  of  the  comment  period. 

(b)  A  comment  shall  be  verified,  as 
provided  in  49  CFR  1182.8(e),  and  shall 
contain  all  information  upon  which  the 
commenter  intends  to  rely,  including 
the  grounds  for  any  opposition  to  the 
transaction  and  the  commenter's 
interest  in  the  proceeding. 

(c)  The  docket  nimiber  of  the 
application  must  be  conspicuously 
placed  at  the  top  of  the  first  page  of  the 
comment. 


(d)  A  copy  of  the  comment  shall  be 
delivered  concurrentiy  to  applicants' 
representative(s). 

§1182.6    Processing  an  opposed 
application. 

(a)  If  timely  comments  are  submitted 
in  opposition  to  an  application,  the 
tentative  grant  of  authority  is  void. 

(b)  Applicants  may  file  a  reply  to 
opposing  comments,  within  60  days 
after  the  date  the  application  was 
published. 

(1)  The  reply  may  include  a  request 
for  an  expedited  decision  on  the  issues 
raised  by  the  comments.  Otherwise,  the 
reply  may  not  contain  any  new 
evidence,  but  shall  only  rebut  or  further 
explain  matters  previously  raised. 

(2)  The  reply  shall  be  verified,  as 
provided  in  49  CFR  1182.8(e),  unless  it 
consists  strictly  of  legal  argument. 

(3)  Applicants'  reply  must  be  served 
on  each  commenter  in  such  manner  that 
it  is  received  no  later  than  the  date  it  is 
due  to  be  filed  with  the  Board. 

(4)  Opposing  commenters  may  reply 
to  a  request  for  an  expedited  decision, 
within  70  days  after  notice  of  the 
application  was  published. 

(c)  The  Board  may 

(1)  Dispense  with  further  procedings 
and  make  a  final  determination  based 
on  the  record  as  developed;  or 

(2)  Issue  a  procedural  schedule 
specifying  the  dates  by  which: 
applicants  may  submit  additional 
evidence  in  support  of  the  application, 
in  response  to  the  comment(8)  in 
opposition;  and  the  opposing 
comnientor(s)  may  reply. 

(d)  Further  processing  of  an  opposed 
application  will  be  handled  on  a  case- 
by-case  basis,  as  appropriate  to  the 
particular  issues  raised  in  the  comments 
filed  in  opposition  to  the  application. 
Evidentiary  proceedings  must  be 
concluded  within  240  days  after 
publication  of  the  notice  of  the 
application. 

§  1 1 82.7    Interim  approval. 

(a)  A  party  may  request  interim 
approval  of  the  operation  of  the 
properties  sought  to  be  acquired  through 
the  proposed  transaction,  for  a  period  of 
not  more  than  180  days  pending 
determination  of  the  application.  This 
request  may  be  included  in  the 
application  or  may  be  submitted 
separately  after  the  application  is  filed 
(e.g.,  once  a  comment  opposing  the 
application  has  been  filed).  An 
additional  filing  fee  is  required,  whether 
the  request  for  interim  approval  is 
included  in  the  application  or  is 
submitted  separately,  at  a  later  time.  See 
49  CFR  1002.2(f)(5)  for  the  additional 
filing  fee. 
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(b)  A  request  for  interim  approval  of 
the  operation  of  the  properties  sought  to 
be  acquired  in  the  application  must 
show  that  failure  to  grant  interim 
approval  may  result  in  destruction  of  or 
injury  to  those  properties  or 
substantially  interfere  with  their  future 
usefulness  in  providing  adequate  and 
continuous  service  to  the  public. 

(c)  If  a  request  for  interim  approval  is 
submitted  aJFler  the  application  is  filed, 
it  must  be  served  on  each  f)erson  who 
files  or  has  filed  a  comment  in  response 
to  the  published  notice  of  the 
application.  Service  must  be 
simultaneous  upon  those  commenters 
who  are  known  when  the  request  for 
interim  approval  is  submitted; 
otherwise,  service  must  be  within  5 
days  after  the  comment  is  received  by 
applicants  or  their  representative. 

(d)  Because  the  basis  for  requesting 
interim  approval  is  to  prevent 
destruction  of  or  injury  to  motor 
passenger  carrier  properties  sought  to  be 
acquired  under  49  U.S.C.  14303.  the 
processing  of  such  requests  is  intended 
to  promote  expeditious  decisions 
regarding  interim  approval.  The  Board 
has  no  obligation  to  give  public  notice 
of  requests  for  interim  approval,  and 
such  requests  are  decided  without 
bearing  or  other  formal  proceeding. 

(1)  If  a  request  for  interim  approval  is 
included  in  the  application,  the  Board's 
decision  with  regard  to  interim  approval 
will  be  served  in  conjunction  with  the 
notice  accepting  the  application. 

(2)  If  an  application  is  rejected,  the 
request  for  interim  approval  will  be 
denied. 

(3)  If  an  application  is  denied,  after 
comments  in  opposition  are  submitted, 
any  interim  approval  will  terminate  30 
days  after  service  of  the  decision 
denying  the  application. 

(e)  A  petition  to  reconsider  a  grant  of 
interim  approval  may  be  filed  only  by 
a  person  who  has  filed  a  comment  in 
opposition  to  the  application. 

(1)  A  petition  to  reconsider  a  grant  of 
interim  approval  must  be  in  writing  and 
shall  state  the  specific  grounds  upon 
which  the  comnienter  relies  in  opposing 
interim  approval.  The  petition  shall 
certify  that  a  copy  has  been  served  on 
applicants'  representative. 

(2)  The  original  and  10  copies  of  the 
petition  to  reconsider  a  grant  of  interim 
approval  shall  be  filed  with  the  Board, 
and  one  copy  of  the  petition  shall  be 
served  on  applicants'  representative(s). 

(f)  The  Board  may  act  on  a  petition  to 
reconsider  a  grant  of  interim  approval 
either  separately  or  in  connection  with 
the  final  decision  on  the  application. 


S 1 1 82.8    Miscellaneous  requirements. 

(a)  If  applicants  wish  to  withdraw  an 
application,  they  shall  jointly  request 
dismissal  in  writing. 

(b)  An  original  and  10  copies  of  all 
applications,  pleadings,  and  other 
material  filed  under  this  part  must  be 
filed  with  the  Board. 

(c)  All  pleadings  (including  motions 
and  replies)  submitted  under  this  part 
shall  be  served  on  all  other  parties, 
concurrently  and  by  the  same  (or  more 
expeditious)  means  with  which  they  are 
filed  with  the  Board. 

(d)  Each  pleading  shall  contain  a 
certificate  of  service  stating  that  the 
pleading  has  been  served  in  accordance 
with  paragraph  (c)  of  this  section. 

(e)  All  applications  and  pleadings 
containing  statements  of  fact  (i.e., 
except  motions  to  strike,  replies  thereto, 
and  other  pleadings  that  consist  only  of 
legal  argument)  must  be  verified  by  the 
person  offering  the  statement,  in  the 
following  manner. 

I,  {Name  and  Title  of  Witness],  verify  under 
penalty  of  perjury,  under  the  laws  of  the 
United  States  of  America,  that  all  information 
supplied  in  connection  with  this  application 
is  true  and  correct.  Further.  I  certify  that  I  am 
qualified  and  authorized  to  file  this 
application  or  pleading.  I  know  that  willful 
misstatements  or  omissions  of  material  facts 
constitute  Federal  criminal  violations 
punishable  under  18  U.S.C.  1001  by 
imprisonment  up  to  five  years  and  fines  up 
to  SIO.OOO  for  each  offense.  Additionally, 
these  misstatements  are  punishable  as 
perjury  under  18  U.S.C.  1621,  which 
provides  for  fines  up  to  S2.000  or 
imprisonment  up  to  five  years  for  each 
ofibnse.  [Signature  and  Date\ 

(f)  If  completion  of  a  transaction 
requires  the  transfer  of  operating 
authorities  or  registrations  from  one  or 
more  parties  to  others,  the  parties  shall 
comply  with  relevant  procedures  of 
State  authorities  and  of  the  Office  of 
Motor  Carriers  of  the  U.S.  Department  of 
Transportation,  to  accomplish  such 
transfers. 

PART  1187— [REMOVED] 

4.  Part  1187  is  proposed  to  be 
removed. 

PART  1188— (REMOVED] 

5.  Part  1188  is  proposed  to  be 
removed. 

|FR  Doc.  97-17746  Filed  7-7-97;  8:45  am] 
BHxmG  cooe  4«1S-0IM> 


DEPARTMEffT  OF  TRANSPORTATION 

Surface  Transportation  Board 

49  CFR  Parts  1181, 1182, 1186,  and 
1188 

[Ex  Parte  No.  MC-2iq 

Jurisdiction  Over  Motor  Hnance 
Transactions 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Proposed  rule,  withdrawal. 

summary:  The  Surface  Transportation 
Board  is  discontinuing  the  rulemaking 
in  Ex  Parte  No.  MC-216.  The 
rulemaking  is  discontinued  because  the 
regulatory  support  is  no  longer  required. 
DATES:  This  withdrawal  is  effective  on 
July  8, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600].  [TDD  for 
the  hearing  impaired;  (202)  565-1695.) 
SUPPLEMENTARY  INFORMATION:  The  ICX: 
Termination  Act  of  1995,  Pub.  L.  No. 
104-88,  109  Stat.  803  (1995)  (ICCTA). 
which  took  effect  on  January  1, 1996, 
abolished  the  Interstate  Commerce 
Commission  (ICC)  and  transferred 
certain  of  its  motor  carrier  regulatory 
functions  to  the  Secretary  of 
Transportation  (Secretary)  and  to  the 
Surface  Transportation  Board  (Board). 
See  ICCTA  section  101  (abolition  of  the 
ICC).  See  also  new  49  U.S.C.  13101- 
14914  (regulatory  provisions  applicable 
to  motor  carriers,  administered  in  part 
by  the  Secretary  and  in  part  by  the 
Board). 

Prior  to  January  1,  1996,  former  49 
U.S.C.  11343  provided  that  certain 
motor  carrier  transactions,  including 
those  related  to  mergers,  purchases,  and 
acquisitions  of  control,  could  not  be 
carried  out  without  prior  ICC  approval. 
Under  former  49  U.S.C.  11343(d)(1), 
however,  ICC  approval  was  not  required 
if  the  only  parties  were  motor  carriers 
and  their  "aggregate  gross  operating 
revenues"  did  not  exceed  $2  million 
during  a  consecutive  12-month  period 
ending  not  more  than  6  months  before 
the  date  of  the  agreement  underlying  the 
transaction. 

Sale,  lease,  and  merger  transactions 
involving  only  motor  carriers  whose 
aggregate  gross  operating  revenues  did 
not  exceed  the  $2  million  threshold 
were  subject  to  prior  ICC  approval 
imder  former  49  U.S.C.  10926  and  the 
small  carrier  transfer  rules  of  49  CFR 
part  1181.  Control  transactions 
involving  only  motor  carriers  whose 
aggregate  gross  operating  revenues  did 
not  exceed  the  $2  million  threshold 
wfere  not  subject  to  ICC  jurisdiction. 

In  the  notice  of  proposed  rulemaking 
(NPR)  in  this  proceeding,  served 
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December  15,  1993,  and  published 
December  16,  1993  (58  FR  65695),  the 
ICC  proposed  to  redefine  aggregate  gross 
operating  revenues  for  purposes  of 
calculating  the  $2  million  threshold. 
The  notice  of  proposed  rulemaking 
included  both  a  revised  49  CFR  part 
1188  and  conforming  amendments  to  49 
CFR  parts  1181,  1182,  and  1186. 

Under  new  49  U.S.C.  14303(g),  the 
only  remaining  jurisdiction  analogous  to 
the  non-rail  portions  of  former  section 
49  U.S.C.  11343,  motor  carriers  of 
passengers  must  still  obtain  Board 
approval  for  the  same  transactions  that 
formerly  were  subject  to  old  49  U.S.C. 
11343,  unless  the  parties'  aggregate 
gross  operating  revenues  do  not  exceed 
the  same  S2  million  jurisdictional 
threshold  of  old  49  U.S.C.  11343(d)(1). 
Other  regulatory  approval,  as  was 
required  under  former  49  U.S.C.  10926, 
is  no  longer  required  when  the  parties' 
aggregate  gross  operating  revenues  do 
not  exceed  the  S2  million  threshold. 
Consequently,  in  Revision  to 
Regulations  Governing  Finance 
Applications  Involving  Motor  Passenger 
Carriers.  STB  Ex  Parte  No.  559 
(published  elsewhere  in  this  section  of 
the  Federal  Register),  we  are  issuing  a 
new  NPR  proposing  revised  procedures 
for  finance  applications  involving  motor 
carriers  of  passengers.  Because  we  will 
consider  the  jurisdictional  threshold 
computation  issue  in  STB  Ex  Parte  No. 
559,  we  are  discontinuing  this 
proceeding.  The  comments  previously 
filed  in  this  proceeding  will  be  made 
part  of  the  record  in  STB  Ex  Parte  No. 
559  and  need  not  be  refiled. 

Enviroiunental  And  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Regulatory  Flexibility  Analysis 

This  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  It  imposes  no 
new  requirements  on  any  entity,  and 
previous  requirements  involving 
carriers  other  than  motor  passenger 
carriers  have  been  repealed  by  statute. 

Decided:  June  20, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  97-17747  Filed  7-7-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  90-Day  Finding  for  a 
Petition  To  List  the  Southern  California 
Population  of  the  Mountain  Yeliow- 
Legged  Frog  With  Critical  Habitat 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

SUMMARY:  The  U.  S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  list  the  southern 
California  population  of  the  mountain 
yellow-legged  frog  [Rana  muscosa) 
pursuant  to  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  The  Service 
believes  that  the  southern  California 
population  is  a  distinct  vertebrate 
population  segment  and  finds  that  the 
petition  presents  substantial 
information  indicating  that  listing  the 
species  may  be  warranted.  A  status 
review  is  initiated. 

DATES:  The  finding  announced  in  this 
document  was  made  on  June  27.  1997. 
To  be  considered  in  the  12-month 
finding  for  this  petition,  comments  and 
information  should  be  submitted  to  the 
Service  by  August  7,  1997. 
ADDRESSES:  Data,  information, 
comments,  or  questions  concerning  the 
finding  should  be  submitted  to  the  Field 
Supervisor,  Carlsbad  Field  Office,  U.S. 
Fish  and  Wildlife  Service,  2730  Loker 
Avenue  West,  Carlsbad,  California 
92008.  The  petition  finding,  supporting 
data,  and  comments  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Barrett  at  the  above  address  or 
telephone  760/431-9440. 
SUPPLEMENTARY  INFORMATION:  Section 
4(b)(3)(A)  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended  (16 
U.S.C.  1531  et  seq.),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  indicating  that 
the  petitioned  action  may  be  warranted. 
To  the  maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  receipt  of  the  petition,  and  the 
finding  is  to  be  published  promptiy  in 
the  Federal  Register.  If  the  finding  is 
that  substantial  information  was 
presented,  the  Service  is  required  to 
promptly  commence  a  review  of  the 
status  of  the  species  involved,  if  one  has 


not  already  been  initiated  under  the 
Service's  internal  candidate  assessment 
process. 

The  processing  of  this  petition 
conforms  with  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  December  5,  1996 
(61  FR  64475).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
continue  to  process  the  backlog  of 
rulemakings  during  fiscal  year  1997 
following  two  related  events:  (1)  The 
lifting,  on  April  26, 1996,  of  the 
moratorium  on  final  listings  imposed  on 
April  10,  1995  (Public  Law  104-6),  and 
(2)  the  restoration  of  significant  funding 
for  listing  through  passage  of  the 
omnibus  budget  reconciliation  law  on 
April  26,  1996,  following  severe  funding 
constraints  imposed  by  a  number  of 
continuing  resolutions  between 
November  1995  and  April  1996.  The 
guidance  calls  for  giving  highest  priority 
(tier  1 )  to  handling  emergency 
situations,  second  highest  priority  (tier 
2)  to  resolving  the  listing  status  of  the 
outstanding  proposed  listings,  and  third 
priority  (tier  3)  to  resolving  the 
conservation  status  of  candidate  species 
and  processing  administrative  findings 
on  petitions.  The  processing  of  this 
petition  falls  under  tier  3.  The  guidance 
states  that  "effective  April  1,  1997.  the 
Service  will  conciurentiy  undertake  all 
of  the  activities  presenUv  included  in 
tiers  1,  2,  and  3"  (61  FR  64480). 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  the  southern 
California  populations  of  the  mountain 
yellow-legged  frog  [Rana  muscosa)  as 
threatened  or  endangered  with  critical 
habitat.  The  petition,  dated  July  10, 
1995,  was  submitted  by  D.  C.  "Jasper" 
Carlton  (of  the  Biodiversity  Legal 
Foundation),  Bonnie  M.  Dombrowski. 
and  Michael  C.  Long,  and  was  received 
by  the  Service  on  July  10,  1995.  The 
petitioners  clearly  identified  the 
document  as  a  petition  and  the 
document  contained  the  names, 
addresses,  and  signatures  of  all 
petitioners.  The  petitioners  submitted 
biological,  distributional,  historical,  and 
other  information  and  scientific 
reference  in  support  of  the  petition.  The 
Service  subsequentiy  received  a  letter 
bora  Mr.  Carlton  dated  December  21. 
1995,  requesting  an  emergency  listing  of 
this  population  of  the  frog.  The  Service 
has  determined  that  emergency  listing 
of  the  petition  entity  is  not  warranted. 
In  the  petition,  the  petition  entity  is 
referred  to  as  the  "southern  California 
'populations'  of  mountain  yellow-legged 
frogs".  Throughout  the  finding,  we  refer 
to  all  mountain  yellow-legged  frogs 
south  of  the  Tehachapi  Mountains  as 
the  "southern  California  population." 
Groups  of  individuals  within  the 
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southern  California  population  that  may 
be  fully  or  partially  reproductively 
isolated  from  each  other  are  referred  to 
as  "subpopulations"  in  the  finding. 

The  mountain  yellow- legged  frog 
(Rana  muscosa]  is  a  true  frog  (family 
Ranidae).  The  historic  range  of  the 
mountain  yellow-legged  frog  in  the 
Sierra  Nevada  was  from  southern 
Plumas  County  to  southern  Tulare 
County.  The  southern  California 
population,  isolated  from  the  Sierran 
population  by  the  Tehachapi  Mountains 
and  a  distance  of  about  225  kilometers 
(km)  (140  miles  (mi)),  consisted  of 
clusters  in  the  San  Gabriel,  San 
Bernardino,  and  San  Jacinto  mountains, 
with  a  southernmost  outpost  on  ML 
Palomar  in  northern  San  Diego  County 
now  presumed  extinct.  Prior  to  the  late 
1960's,  mountain  yellow- legged  frogs 
were  abundant  in  southern  California 
stream  drainages.  However,  the 
southern  California  population  of 
mountain  yellow- legged  frog  has 
probably  been  extirpated  from  more 
than  99  percent  of  its  historic  range.  The 
petition  and  accompanying 
documentation  stated  that  the  species 
qualifies  for  designation  pursuant  to  the 
Act  due  to  potential  habitat  destruction, 
the  inadequacy  of  existing  regulatory 
mechanisms,  and  other  natural  or 
human-caused  factors  affecting  its 
continued  existence.  The  petitioners 
contend  natxiral  and  human-induced 
changes  in  streamflows,  land-use 
practices,  intensive  recreation,  the 
introduction  on  nonnative  competitors 
and  predators,  random  events,  and  the 
sp>ecies'  presumed  sensitivity  to 
increased  ultraviolet  radiation  all 
contribute  to  the  decline  of  the 
population. 

The  Service  has  reviewed  the  petition 
and  other  information  available  in  the 
Service's  files.  In  an  initial  review  of 
this  information,  the  Service  determined 
that  an  emergency  listing  of  the 
southern  California  population  was  not 
warranted.  Based  upon  additional 
review,  the  Service  believes  that  the 
southern  California  population  of  the 
mountain  yellow-legged  frog  is  a 
distinct  vertebrate  population  segment 
as  defined  by  Service  policy  (61  FR 
4722)  and  that  substantial  evidence 
exists,  in  light  of  the  precarious  nature 
of  most  subpopulations.  its  rapid 
decline  in  southern  California,  and  the 
wide-ranging  threats  to  the  remaining 
individuals  and  subpopulations,  that 
listing  of  this  population  segment  as 
threatened  or  endangered  may  be 
warranted.  When  the  Service  makes  a 
positive  finding,  it  also  is  required  to 
prompdy  commence  a  review  of  the 
status  of  the  species.  Based  upon  the 
available  and  any  newly  obtained 


information,  the  Service  will  issue  a  12- 
month  finding  as  required  by  Section 
4(b)(3)(B)  of  die  Act.  Though  die 
petidoners  also  requested  that  critical 
habitat  be  designated  for  the  southern 
California  population  of  the  mountain 
yellow-legged  frog,  the  12-month 
finding  will  address  this  issue. 

The  Service  hereby  announces  its 
formal  review  of  the  species'  status 
pursuant  to  this  90-day  petition  finding. 
The  Service  requests  any  addidonal 
data,  comments,  and  suggestions  from 
the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  parties  concerning  the  status 
of  the  southern  California  population  of 
mountain  ye'.low  legged  frog.  Of 
particular  interest  is  information 
regarding  (1)  the  existence  and  status  of 
additional  subpopulations,  (2) 
environmental  factors  determining 
distribution,  (3)  the  impact  of  altered 
flow  regimes,  water  quality,  land-use 
practices,  and  recreation  on  the  species, 
and  (4)  genetic  variability  in  known 
subpopulations. 

Author 

The  primary  author  of  this  document 
is  Paul  I  Barrett.  Carlsbad  Field  Office 
(see  AOOHESSES  section  above). 


Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C  1531 

et  seq.) 

Dated:  |um  27,  1M7. 
Jekn  G.  Ra«H«, 

Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  97-17659  Filed  7-7-97;  8:45  am] 

MLUNQ  CODE  4319-M-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildiif*  StiUs9 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Finding  for  a 
Petition  To  List  the  Lesser  Prairie- 
Chlcken  as  Threatened 

AOEMCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  90-day 
finding  for  a  petition  to  add  the  lesser 
prairie-chicken  [Tympanuchus 
pallidicinctus)  to  the  List  of  Threatened 
and  Endangered  Wildlife.  The  Service 
finds  that  the  petition  presents 
substantial  information  indicating  that 


listing  the  species  as  threatened  may  be 
warranted.  The  Service  initiates  a  status 
review  and  will  prepare  a  12-month 
finding. 

DATES:  The  finding  announced  in  this 
document  was  made  on  July  8,  1997.  To 
be  considered  in  the  12-month  finding 
for  this  petition,  information  and 
comments  should  be  submitted  to  the 
Service  by  September  8, 1997. 
ADDRESSES:  Information,  comments,  or 
questions  should  be  sent  to  the  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  222  S.  Houston,  Suite  A,  Tulsa, 
Oklahoma,  74127-8909.  The  petition 
finding  and  supporting  data  are 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Jerry  Brabander,  Field  Supervisor  (see 
ADDRESSES  section)  (telephone  918/581- 
7458  ext.  224). 

SUPPLEMENTARY  INTOWMATION: 

Background 

Section  4(b)(3MA)  of  the  Endangered 
Species  Act  (Act)  of  1973,  as  amended 
(16  U.S.C.  1531  et  seq),  requires  that  the 
Service  make  a  finding  on  whether  a 
petition  to  list,  delist,  or  reclassify  a 
species  presents  substantial  scientific  or 
commercial  information  to  indicate  that 
the  petitioned  action  may  be  warranted. 
This  finding  is  to  be  based  on  all 
information  available  to  the  Service  at 
the  time  the  finding  is  made.  To  the 
maximum  extent  practicable,  this 
finding  is  to  be  made  within  90  days  of 
the  date  the  petition  was  received,  and 
the  finding  is  to  be  published  prompUy 
in  the  Federal  Register.  If  the  finding  is 
positive,  the  Service  is  required  to 
prompdy  commence  a  review  of  the 
status  of  the  involved  species  if  one  has 
not  already  been  initiated  under  the 
Service's  internal  candidate  assessment 
process. 

The  Service  has  made  a  90-day 
finding  on  a  petition  to  list  the  lesser 
prairie-chicken  [Tympanuchus 
pallidicinctus)  as  threatened.  The 
petition,  dated  October  5, 1995  was 
submitted  by  the  Biodiversity  Legal 
Foimdation,  Boulder,  Colorado  and 
Marie  E.  Morrissey,  and  was  received  by 
the  Service  on  October  6,  1995.  The 
petitioners  requested  that  the  Service 
list  the  lesser  prairie-chicken  as 
threatened  throughout  its  known 
historic  range  in  the  United  States,  and 
that  critical  habitat  be  designated  as 
soon  as  needs  of  the  species  are 
sufficiently  well  known. 

When  the  Service  received  the 
petition  it  was  under  a  moratorium  on 
listing  actions  as  a  result  of  Public  Law 
104-6,  which,  along  with  a  series  of 
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continuing  budget  resolutions, 
eliminated  the  Service's  endangered 
species  listing  budget  through  April, 
1996.  This  suspension  of  the  listing 
program  prohibited  the  Service  from 
processing  the  petition  to  list  the  prairie 
chicken.  In  addition,  the  moratorium 
resulted  in  a  substantial  backlog  of 
listing  actions,  which  prompted  the 
Service  to  issue  guidance  instituting  a 
biologically  based  system  for  reducing 
the  listing  bacldog.  This  system  placed 
emergency  listings  and  finalization  of 
proposed  rules  to  list  species  ahead  of 
petition  findings  (61  FR  64475).  For 
these  reasons,  this  90-day  finding  was 
made  well  over  90  days  after  the 
petition  was  received. 

The  Biodiversity  Legal  Foundation 
submitted  biological,  distributional, 
historical  and  other  information  in 
support  of  the  petition.  The  petitioners 
identified  threats  to  the  lesser  prairie- 
chicken  as  present  and  potential 
destruction  of  habitat  (resulting  from 
agricultural  conversion,  habitat 
fragmentation,  intensive  grazing,  and 
brush  control);  disturtwnce  caused  by 
large  oil  and  gas  developments;  over- 
utilization  by  sport  hunters;  disease; 
and  predation.  Further,  they  asserted 
that  existing  regulatonypechanisms 
were  inadequate  to  protect  the  species 
from  decline. 

The  Service  has  reviewed  the  petition, 
literature  cited  in  the  petition,  other 
available  literature  and  data,  and  has 
consulted  with  biologists  and 
researchers  familiar  with  the  lesser 
prairie-chicken.  After  reviewing  the  best 
scientific  and  commercial  information 
available  at  this  time,  the  Service  finds 
that  the  petition  presents  substantial 
information  that  listing  the  lesser 
prairie-chicken  may  be  warranted. 

The  lesser  prairie-chicken  historically 
occupied  areas  of  sand  sagebrush- 
[Artemesia  filifolia)  or  shinnery  oak- 
[Quercus  havardii)  bluestem  grasslands 
in  portions  of  southeastern  Colorado, 
southwestern  Kansas,  western 
Oklahoma,  the  Texas  Panhandle,  and 
eastern  New  Mexico.  The  area  originally 
occupied  by  lesser  prairie-chickens  was 
about  358,000  square  kilometers  (km) 
(139,500  square  miles  (mi)  (Taylor  and 
Guthery  1980  based  on  Aldrich  1963). 
Taylor  and  Guthery  (1980)  estimated  a 
total  occupied  range  in  1980  of  27,300 
square  km  (10,500  square  mi),  a  92 
per"^nt  decrease  since  the  1800's. 

Li.de  information  is  available  on 
lesser  prairie-chicken  populations  prior 
to  1900.  Litton  et  al.  (1994)  suggested 
that  there  may  have  been  as  many  as 
two  million  birds  in  Texas  alone  prior 
to  1900.  In  the  early  twentieth  century, 
lesser  prairie-chickens  were  reportedly 
common  throughout  the  five  state  range. 


By  the  1930's  extensive  cultivation, 
overgrazing,  and  drought  had  begim  to 
cause  the  species  to  disappear  from 
sections  where  it  had  been  abundant 
(Bent  1932,  Baker  1953.  Bailey  and 
Niedrach  1965,  Davison  1940.  Lee  1950, 
Oberholser  1974).  Lesser  prairie-chicken 
abundance  appeared  to  fluctuate 
somewhat  during  the  1940's  and  1950's 
(Copelin  1963,  Crawford  1980),  and  by 
the  early  1970's,  the  total  fall  population 
may  have  been  reduced  to  about  60,000 
birds  (Crawford  1980).  By  1980,  die 
estimate  of  total  fall  population  was 
approximately  44,000  to  53,000  birds,  a 
decline  of  97  percent  from  the  pre- 1900 
level  (Crawford  1980). 

The  petitioners  presented,  or 
referenced,  recent  population 
ahundance  or  trend  data  from  each  of 
the  states.  In  response  to  the  petition, 
the  state  wildlife  agencies  also  provided 
the  Service  with  information.  In  general, 
each  of  the  state  wildlifie  agencies  was 
unable  to  provide  ■  precise  estimate  of 
lesaer  prairie-chicken  population 
abundance.  Rather,  the  states  used  lek 
douity  and/or  average  lek  size 
estimates  as  an  index  to  density  of 
males  (a  lek  is  a  gathering  area  for  male 
birds  to  display  and  attract  females). 

In  Colorado,  the  lesser  prairie-chicken 
was  listed  as  threatened  in  1973. 
Historical  range  included  6  counties; 
currendy,  they  are  limited  to  fragmented 
areas  of  3  counties  (Giesen  19948).  The 
number  of  active  lek^s  and  total  number 
of  birds  coimted  on  leks  increased 
steadily  from  3  in  1959  to  45  in  1989 
(Giesen  19g4b),  although  prior  to  1981, 
survey  effort  was  sporadic.  In  the  late 
1980's  the  lesser  prairie-chicliLen 
population  in  Colorado  was  estimated 
between  1,000-2,000  birds  on 
approximately  58  total  leks  (Giesen 
1994b).  Since  1990,  access  to  private 
land  south  of  the  Cimarron  River  in 
Baca  County  has  been  denied,  leading  to 
an  inability  to  accurately  determine 
total  number  of  leks  or  birds.  Also, 
drought  conditions  in  the  early  1990's 
coincided  with  noticeable  declines  in 
numbers  of  active  leks  and  numbers  of 
males  counted  in  other  areas  of 
occupied  range  (K.  Giesen,  pers.  comm., 
March  1, 1997).  The  Colorado  Division 
of  Wildlife  currenUy  estimates  a  total  of 
800-1,100  lesser  prairie-chickens  in  the 
State  (J.  Sbeppards,  CDOW.  pers.  comm, 
Aug.  14,  1996,  K.  Giesen,  pers.  comm., 
Dec.  13, 1995). 

In  iCansas,  die  lesser  prairie-chicken  is 
considered  an  upland  game  bird.  The 
estimated  fall  population  in  1979  was 
17,000-18,000  birds  (Crawford  1980). 
The  petitioners  estimated  a  spring  1995 
population  of  approximately  5,000 
birds,  based  on  a  rough  estimate  from 
Kansas  Department  of  Wildlife  and 


Parlts  (IGDWP).  Four  counties  have  been 
surveyed  for  density  of  lesser  prairie- 
chickens  since  1964.  Eight  of  ten  lesser 
prairie-chicken  routes  (counties) 
surveyed  between  1969  and  1995  in 
Kansas  have  a  significanUy  declining 
trend  of  birds/ square  mile  (P<0.10)  (R. 
Applesate,  pers.  comm,  Aug.  14,  1996). 

In  OUahoma,  the  lesser  prairie- 
chiclten  is  also  considered  an  upland 
game  bird,  although  the  Oklahoma 
Deftartment  of  Wildlife  Conservation 
has  proposed  closing  the  season 
beginning  in  1998.  In  1960,  Copelin 
(1963)  estimated  the  spring  population 
at  15,000,  falling  to  7,500  in  1979 
(Cannon  and  Knopf  1980).  In  1995,  the 
total  spring  population  was  estimated  as 
approximately  475  birds  (R.  Morton, 
pers.  comm..  Dec.  13. 1995). 

Between  1968  and  1995.  the  average 
lek  size  in  Oklahoma  ranged  from  a  high 
of  16.5  in  1975  to  a  low  of  4.6  in  1995. 
Between  1985  and  1995,  the  estimated 
density  of  leks  within  occupied  habitat 
ranged  from  a  high  of  0.13  leks/100 
hectares  (ha)  (247  acres  (ac))  in  1988  to 
a  low  of  0.03  leks/100  ha  in  1993. 
Density  in  1995  was  0.05  leks/100  ha 
(247  ac)  (Oklahoma  Department  of 
Wildlife  Conservation  1995). 

In  the  spring  of  1996,  researchers  from 
Oklahoma  State  University  made  an 
effort  to  locate  all  active  leks  in 
Oklahoma.  Their  searches  yielded  14 
active  leks  and  123  total  birds  (C.  Green, 
Oklahoma  State  University,  pers. 
comm., Ian.  17,  1997).  The  possible 
existence  of  two  additional  leks  were 
reported  later  that  year.  Some  leks 
found  in  1996  and  1997  were  located  in 
areas  not  traditionally  searched, 
indicating  the  possibility  that  expanded 
search  range  may  be  necessary  to 
accurately  determine  the  status  of  the 
lesser  prairie-chicken  in  Oklahoma. 

In  Texas,  the  lesser  prairie-chicken  is 
also  classified  as  an  upland  game  bird. 
Litton  et  al.  (1994)  reported  estimates  of 
two  million  birds  in  Texas  prior  to  1900. 
In  1979,  the  Texas  population  was 
estimated  between  11,000  and  18.000 
birds  (Crawford  1980). 

The  Texas  Parks  and  Wildlife 
Department  (TPWD)  provided  to  the 
Service  data  beginning  in  1942. 
Estimates  for  average  lek  size  are 
available  for  the  Northeastern 
Panhandle  population  between  1942 
and  1996.  These  data  show  marked 
oscillation,  yet  indicate  a  slight 
increasing  trend  when  the  entire  period 
is  considered  (P=0.0077,  A.  Sansom. 
pers.  comm.,  Apr.  3,  1997).  Estimates  of 
average  lek  size  are  available  for  the 
Southwestern  Panhandle  (Permian 
Basin)  population  between  1969  and 
1996.  These  data  also  indicate  variance 
among  years  in  average  lek  size,  but  the 
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overall  trend  is  decreasing  (P=0.0001,  A. 
Sansom,  pars.  comm..  Apr.  3,  1997). 

Between  1942  and  1986.  TPWD 
estimated  the  density  of  Ieks/100  ha  in 
two  study  areas  in  the  northeastern 
portion  of  the  Texas  panhandle 
(Wheeler  and  Hemphill  counties). 
During  this  time  period,  the  density  of 
leks  in  Hemphill  County  remained  fairly 
stable,  around  0.1  leks/100  ha  (247  ac). 
In  Wheeler  County,  density  of  leks  was 
highest  in  1942  (0.9  leks/100  ha  (247 
ac)).  peaked  again  in  1974  at  0.8,  and 
remained  between  0.5  and  0.6  between 
1981  and  1985.  Beginning  in  1997, 
TPWD  resumed  estimating  lek  density 
in  these  two  northeastern  panhandle 
areas,  as  well  as  Gaines,  Yoakum,  and 
Bailey  counties  in  the  southwestern 
portion  of  the  panhandle  (A.  Sansom, 
pers.  comm..  Apr.  3.  1997). 

In  New  Mexico,  the  lesser  prairie- 
chicken  is  an  upland  game  bird, 
although  the  hunting  season  was  closed 
in  1996.  An  average  fall  population  of 
6.000-10,000  birds  was  estimated  by 
Taylor  and  Guthery  (1980)  using 
Campbell's  (1972)  data.  Since  1971,  the 
Bureau  of  Land  Management  (BLM)  has 
surveyed  lesser  prairie-chicken  leks  on 
the  Caprock  Wildlife  Habitat  Area 
which  encompasses  approximately  50 
percent  of  the  available  lesser  prairie- 
chicken  habitat  in  New  Mexico  (B.  Hale. 
New  Mexico  Department  of  Game  and 
Fish.  pers.  comm.  Dec.  16.  1996)  The 
percentage  of  leks  sampled  that  are 
active  declined  from  a  reported  high  of 
93  percent  in  1983  (71  sampled)  to  18 
percent  in  1996  (125  sampled.  R. 
French,  pers.  comm.,  Aug.  14,  1996). 
Total  population  size  estimates  on  the 
Caprock  Area  were  reported  as  2.600 
birds  in  1979,  1,100  in  1982.  2.000  in 
1987,  935  in  1994,  and  350  in  1996 
(1996  estimate  from  R.  French,  Bureau 


of  Land  Management,  Roswell  District, 
pers.  comm.,  Aug.  14,  1996). 

In  summary,  indices  used  to  gauge 
annual  population  fluctuations  differ 
among  some  states,  and  data  are 
fragmented  over  time  even  within  given 
states.  An  examination  of  the  data 
submitted  by  the  states  to  the  petitioner 
and  the  Service  suggests  a  declining 
trend  in  lesser  prairie-chicken 
populations  in  each  of  the  states  with 
the  possible  exception  of  Texas. 

Threats  to  the  species  may  include 
conversion  of  native  prairie  to 
cultivation  and  degradation  of 
remaining  habitat.  Continued 
conversion  to  agriculture  could  result  in 
increasingly  fragmented  areas  of 
suitable  habitat.  Small  subpopulations 
in  restricted  areas  may  experience 
barriers  to  dispersal  and  colonization, 
and  eventually  become  vulnerable  to 
inbreeding  depression,  genetic  drift,  and 
chance  extinctions. 

Livestock  grazing  of  rangeland  to  a 
degree  that  leaves  little  residual  grass 
cover  remaining  in  the  spring  is 
considered  detrimental  to  lesser  prairie- 
chicken  populations  (Bent  1932, 
Bidwell  and  Peoples  1991,  Cannon  and 
Knopf  1980,  Crawford  1980,  Giesen 
1994b,  Riley  et  al.  1992),  because  grass 
height  is  reduced  below  that  necessary 
for  nesting  cover  and  desirable  food 
plants  are  markedly  reduced. 

The  control  of  shinnery  oak  or  sand 
sagebrush  to  increase  grass  production 
and  stocking  capacity  of  rangelands  may 
be  detrimental  to  lesser  prairie-chickens 
if  control  occurs  over  extensive  areas 
because  prairie-chickens  need  a 
diversity  of  vegetative  components 
within  their  range.  However,  well 
managed  grazing  that  ensures  a  diversity 
of  plants  and  cover  types  remain  on  the 


landscape  can  be  favorable  to  prairie- 
chickens. 

When  the  Service  makes  a  positive 
finding,  it  is  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
species.  In  the  case  of  the  lesser  prairie- 
chicken,  the  Service  requests 
information  on  the  status  of  the  species 
throughout  its  range  in  the  United 
States.  The  Service  is  soliciting 
additional  information  on  the 
population  abtindance,  population 
trends,  distribution,  use  of  habitats 
including  native  prairie  and  cropland, 
and  factors  documented  to  influence 
population  abundance,  distribution,  and 
habitat  use  of  lesser  prairie-chickens. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request.  Refer  to  the  ADDRESSES 
section  for  contact  information. 
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This  document  was  prepared  by 
Noreen  E.  Walsh,  at  the  Service's 
Oklahoma  office  (see  ADDRESSES 
section). 

Authority 

The  authorit^Mior  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531-1544). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and  record 
keeping  requirements,  and 
Transportation. 

Dated:  June  30, 1997. 
John  G.  Rogers, 

Acting  Director,  Fish  and  Wildlife  Service. 
[PR  Doc.  97-17658  Filed  7-7-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Foraat  Sarvtc* 

Olympic  Provincial  Intaragancy 
ExacuthM  Commmea  ^EC),  Advlaory 
ConiRiltlaa 

AOaiCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Olympic  PIEC  Advisory 
Conunittee  will  meet  on  July  24, 1997  at 
the  Columbia  RC&D  Building's 
Conference  Room,  located  at  303  South 
"I"  Street,  Aberdeen,  Washington.  The 
meeting  will  begin  at  9:30  a.m.  and 
continue  until  3:00  p.m.  Agenda  items 
to  be  covered  include:  (1)  Review  an 
discussion  of  pubUc  input  for  Olynpic 
Adaptive  Management  Area;  (2)  Review 
of  S-year  timber  plan;  (3)  Upclate  on 
Wolf  Introduction;  (4)  Open  public 
forum.  All  Olympic  Province  Advisory 
Committee  meetings  are  open  to  the 
pubUc.  Interested  citizens  are 
encouraged  to  attend. 

TOR  FURTHER  WTORMATIOW  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Kathy  Snow,  Province  Liaison, 
USDA,  Quilcane  Range  District,  P.O. 
Box  280.  Quilcene.  WA  96376.  (360) 
76&-2211,  or  Ronald  R.  Humphrey, 
Forest  Supervisor,  at  (360)  956-2300. 

Dt*»d:  July  1, 1997. 


Forest  Supenriaor. 

(FR  Doc.  97-17705  Filed  7-7-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

National  Agrlcuitiirai  Staliattca  Sarvica 

Notica  of  Infant  To  Raquaat  an 
Exianalon  of  a  CurranMy  Approvad 
NdonnaHon  CoUaction 


t:  National  Agricultural  Statistics 
Sanrka.  USDA. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  and  Office  of 
Management  and  Budget  (OMB) 
regulations  at  5  CFR  Part  1320  (60  FR 
44978,  August  29,  1995),  this  notice 
announces  the  National  Agricultiiral 
Statistics  Service's  (NASS)  intention  to 
request  an  extension  of  a  currently 
approved  information  collection,  the 
Cotton  Ginning  Survey. 
DATES:  Comments  on  this  notice  must  be 
received  by  September  11,  1997  to  be 
assured  of  consideration. 
AOOmONAL  MFORMATKM  OR  COMMCWTS: 
Contact  Rich  Allen,  Associate 
Administrator,  National  Agricultiuul 
Statistics  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Avenue 
SW,  Room  4117,  South  Builc^uag. 
Washington,  D.C.  20250-2000,  (202) 
720-4333. 

SUfW-CMOfTAWY  lirORMRTIOW. 

Title:  Cotton  Ginniqg  Sxirvey. 

Oh4B  Numbgr:  0535-0220. 

Expiration  Date  of  Approval: 
November  30, 1997. 

Type  ofEequott:  To  extend  a 
currently  approved  infoimation 
collectioD. 

Abstiact:  The  i»imary  obfective  of  the 
National  Agricultural  Statistics  Service 
is  to  prepare  ^d  issue  state  and 
national  estimates  of  crop  and  livestock 
production.  The  Cotton  Cinwng  Survey 
provides  statistics  concerning  cotton 
^nning  for  specific  dates  and 
geographic  r^ioas  and  aids  in 
forecasting  cotton  pioducti<»,  which  is 
required  for  under  7  U.S.C.  Section  475. 

Estimate  ofBurtien:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  6  minutes  per 
response. 

Respondents:  Cotton  Ginners. 

Estimated  Number  of  Respondents: 
11,600. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,160  hours. 

C43pies  of  this  Informadoa  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Larry  GamlHell,  the 
Agency  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Cosoments  are  invited  on: 
(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 


agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assimiptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  such  as 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  Comments  may  be  sent  to: 
Larry  Gambrell,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.  SW,  Room 
4162,  South  Building,  Washington,  D.C 
20250-2000. 

All  responses  to  this  notice  will  be 
summarized  and  incliKied  in  the  request 
for  OMB  approval. 

All  conunents  will  also  become  a 
matter  of  public  record. 

Signad  at  Washington,  D.C.  )une  12. 1997. 
DonayMBay, 

Administrator,  National  Agricuitural 
Statistics  Service. 

|FR  Doc.  97-17680  Filwl  7-7-97;  8:46  am] 
SKJJNOCOOK  »41»-»-P 


DEPARTMENT  OF  AGRK^ULTURE 


National  Shaap  Industry  Improvamant 
Cantar;  Notica  of  Board  Maating 


r:  Rural  Business-Cooperative 
Service,  USDA. 

ACnON:  Notice  of  meeting. 


r:  The  Board  of  Directors  of  the 
National  Sheep  Industry  Improvement 
Center  announces  a  Board  of  Directors 
meeting  to  develop  the  Center's  strategic 
plan  for  accomplishing  the  purposes  c^ 
the  Center.  D\uing  the  meeting  time  the 
Board  will  visit  the  office  that  will 
likely  become  the  headquarters  for  the 
National  Sheep  Industry  Improvement 
Center.  The  Board  will  also  address 
other  issues  as  needed.  Public 
attendance  is  welcoaaed,  but  public 
input  during  the  meeting  is  not 
S3q>ected. 

DATES:  The  meeting  is  scheduled  for 
1:30  p.m.  to  5:30  p.m.,  July  24  and  8:00 
a.m.  to  11:00  a.m.,  July  25,  1907. 
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ADDRESSES:  The  meeting  will  be  held  in 
the  W-13A  Conference  Room  at  the 
USDA  Rural  Development  State  Office. 
655  Parfet  Street,  Lakewood,  CO  80215. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Stafford,  Director,  Cooperative 
Marketing  Division.  Cooperative 
Services,  RBS.  USDA,  Stop  3252,  Room 
4204,  1400  Independence  Ave.  SW, 
Washington.  DC  20080-3252,  telephone 
(202)  690-0368.  (This  is  not  a  toll  free 
number.)  E-mail: 

tstaff@rurdev.usda.gov.  The  Federal 
Information  Relay  service  on  1-800- 
877-8339  may  be  used  by  TDD  users. 

SUPPLEMENTARY  INFORMATION:  The  Board 
of  Directors  for  the  National  Sheep 
Industry  Improvement  Center  is 
developing  a  strategic  plan,  as  required 
in  the  legislation  establishing  the 
Center.  The  Board  sought  input  into 
policy  objectives  that  will  guide  the 
Center's  assistemce  in  strengthening  the 
Nation's  sheep  and  goat  industries 
through  three  public  hearings  and  in 
written  comments.  The  hearing  records 
and  additional  comments  will  be  used 
as  input  in  developing  the  strategic 
plan.  The  board  is  not  looking  for 
specific  proposals  or  additional  input  at 
this  time. 

The  Board  has  tentatively  decided  to 
locate  the  headquarters  of  the  National 
Sheep  Industn  Improvement  Center  in 
the  Denver  area.  Federal  space  has  been 
located  in  the  Denver  suburb  of 
Lakewood.  The  Board  will  tour  the 
potential  site  to  make  final  approval  of 
the  office  space. 

Authority:  7  U.S.C.  2008j.  Pub.L  104.130. 


Dated:  luly  2. 1997. 
Wilbur  T.  Peer. 

Acting  Administrator. 

[FR  Doc.  97-17742  Filed  7-7-97;  8:45  am] 

BILLING  CODE  3410-XY-P 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  July  11.  1997;  9:30  a.m. 

and  3:00  p.m. 

PUkCE: 

9:30-11:00  a.m.,  Sheraton  Imperial. 

4700  Emperor  Blvd.,  Bull  Ehirham 

Room — First  Floor.  Durham,  NC 
3:00-5:00  p.m.,  North  Carolina  State 

University,  Main  Conference 

Facilities,  Ground  Floor,  McKiimnon 

Center.  Raleigh.  NC 

The  members  of  the  Broadcasting 
Board  of  Governors  (BBG)  will  conduct 
an  open  forum  from  3:00  p.m.  to  5:00 
p.m.  entitled  "Communicating 
America's  Interests  Abroad:  Challenges 
and  Opportunities  for  U.S.  International 
Broadcasting."  Senator  Jesse  Helms  will 
participate  in  the  forum  and  provide  the 
opening  remarks.  Guest  panelists  will 
include  William  Friday,  President  of  the 
University  of  North  Carolina,  Dr.  Jan 
Keohane,  President  of  Duke  University, 
Dr.  Robert  Stevenson,  Kenan  Professor 
of  Journalism  of  the  University  of  North 
Carolina,  and  Jim  Goodman,  President 
of  Capitol  Broadcasting  Company  in 
Raleigh. 

All  guests,  including  the  public,  will 
be  invited  to  participate  in  a  discussion 


on  the  role  of  U.S.  international 
broadcasting  into  the  21st  century.  Such 
dialogue  should  assist  the  Board  in 
focusing  its  mission  at  the  dawn  of  a 
new  century. 

The  Board  will  conduct  a  preliminary 
meeting  from  9:30  a.m.  to  11:00  a.m. 
primarily  to  prepare  for  the  afternoon 
forum.  A  variety  of  other  primarily 
housekeeping  matters,  such  as  approval - 
of  the  minutes  of  the  prior  meeting,  will 
also  be  covered. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  Brenda 
Thomas  at  (202)  401-3736. 

Dated:  July  3,  1997. 
David  W.  Burke, 

Chairman. 

[FR  Doc.  97-17986  Filed  7-3-97;  3:50  pm) 

BILUNG  C00€  823(M)1-M 


DEPARTMENT  OF  COMMERCE 

Economic  Development 
Administration 

Notice  of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  to  Apply 
for  Trade  Adjustment  Assistance 

AGENCY:  Economic  Development 

Administration  (EDA). 

ACTION:  To  give  firms  an  opportunity  to 

comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  05/17/97-06/25/97 


Date  peti- 

Firm name 

Address 

tion  accept- 
ed 

Product 

. _ 

Team  One  USA,  Inc 

1844        Poulsbo        Avenue, 
Keypon,  WA  98345. 

05/21/97 

Marine  Patrol  Craft. 

Headwear  U.S.A.,  Inc.  dba 

5830  Woodson  Drive.  Mission, 

06/1 3«7 

Headwear— Ball  Caps  and  Visors. 

Identity  Headwear. 

KS  66285. 

Carolace  Embroidery  Company. 

501  Broad  Avenue,  Ridgefield, 

06/25«7 

Schiffli  EmtM-oidery  and  Venise  Lace. 

Inc.. 

NJ  07657. 

Twinplex  Manufactunng  Com- 

840  Lively   Boulevard,   Wood 

06/12/97 

Tubes  for  Consumer  Battery  Shells  Drawn  of  Alloy  Steel. 

pany. 

Dale,  IL  60191 

Prodigy  Advanced  Repair  Tech- 

104 South  Missoun.  Suite  202, 

06/1 8«7 

/Automobile  Collision  Frame  Straightening  Equipment. 

nology  Corporation. 

Claremore.  OK  74017. 

Metropolitan  Machine  Company 

75  West  Street,  Medfield,  MA 

06/18/97 

Metal  Stamping  Parts  Used  in  Motor  Protectors,  Compressors 

02052. 

and  Air  Conditioning  Units. 

The  petitions  were  submitted 
pursuant  to  Section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  ConsequenUy, 
the  United  States  Department  of 
Commerce  has  initiated  separate 
investigations  to  determine  whether 
increased  imports  into  the  United  States 
of  articles  like  or  directly  competitive 


with  those  produced  by  each  firm 
contributed  importantly  to  total  or 
partial  separation  of  the  firm's  workers, 
or  threat  thereof,  and  to  a  decrease  in 
sales  or  production  of  each  petitioning 
firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 


a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance.  Room 
7315.  Economic  Development 
Administration,  U.S.  Department  of 
Commerce,  Washington,  DC  20230.  no 
later  than  the  close  of  business  of  the 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday.  Jiily  8,  1997  /  Notices 


36487 


tenth  calendar  day  following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and  title 
of  the  program  under  which  these  petitions 
are  submitted  is  11.313,  Trade  Adjustment 
Assistance. 

Dated:  June  25.  1997. 
Anthony  J.  Meyer, 
Coordinator,  Trade  Adjustment  and 
Technical  Assistance. 
[FR  Doc.  97-17657  Filed  7-7-97;  8:45  am] 
BILUNG  CODE  3S10-24-M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  57-97] 

Foreign-Trade  Zone  No.  77 — Memphis, 
TN  Area;  Application  for  Subzone 
Status;  Komatsu  America  International 
Company  (Construction  Equipment 
Parts),  Ripley,  TN 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Memphis, 
Tennessee,  grantee  of  FTZ  77, 
requesting  special-purpose  subzone 
status  for  the  construction  and  mining 
equipment  parts  distribution  facility  of 
Komatsu  America  International 
Company  Inc..  located  in  Ripley, 
Tennessee.  The  application  was 
submitted  pursuant  to  the  Foreign-Trade 
Zones  Act.  as  amended  (19  U.S.C.  81a- 
81u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  June  30.  1997. 

The  Komatsu  facility  (640,000  sq.  ft. 
on  54  acres)  is  located  on  U.S.  Highway 
51  at  108  N.  Industrial  Drive.  Ripley. 
Tennessee,  some  50  miles  north  of 
Memphis.  The  facility  (330  employees) 
is  used  for  storage,  inspection, 
packaging  and  distribution  of  a  wide 
variety  of  parts  and  components  for 
construction  and  mining  equipment, 
such  as  engine  parts,  equipment,  vehicle 
parts,  electrical/electronic  components 
and  instnmaents.  About  half  of  the  parts 
are  sourced  from  abroad  and  over  25 
percent  are  exported.  Plant  activity  also 
includes  the  occasional  packaging  or 
assembly  of  parts  into  kits  or 
subassemblies,  but  the  applicant  has 
indicated  that  any  such  activity 
conducted  under  FTZ  procedures  would 
not  result  in  a  lowering  of  tariff  rates. 

Zone  procedures  would  exempt 
Komatsu  from  Customs  duty  payments 
on  foreign  parts  that  are  reexported.  On 
its  domestic  sales,  the  company  would 
be  able  to  defer  duty  payments  until 
merchandise  is  shipped  from  the  plant. 
The  application  indicates  that  the 
savings  from  zone  procedures  would 


help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  September  8,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  22.  1997). 

A  copy  of  the  application  and  the 
accompanying  exhibits  vdll  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Executive  Secretary. 

Foreign-Trade  Zones  Board.  U.S. 

Department  of  Commerce.  Room 

3716,  14th  &  Pennsylvania  Avenue. 

NW,  Washington,  DC  20230. 
U.S.  Department  of  Commerce,  Export 

Assistance  Center.  22  North  Front 

Street.  Suite  200.  Memphis.  TN 

38103. 

Dated:  July  1,1997. 
John  J.  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-17775  Filed  7-7-97:  8:45  am] 

WLUNG  CODE  3StO-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  56-97] 

Foreign-Trade  Zone  168 — Dallas/Fort 
Worth,  Texas,  Area;  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Dallas/Fort  Worth 
Maquila  Trade  Development 
Corporation,  grantee  of  FTZ  168, 
requesting  authority  to  expand  its  zone 
to  include  two  sites  in  Gainesville 
(Cooke  Cou«ty),  Texas,  adjacent  to  the 
Dallas/Fort  Worth  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  June  27,  1997. 

FTZ  168  was  approved  on  November 
1,  1990  (Board  Order  491.  55  FR  46974, 
11/8/90)  and  has  been  expanded  four 
times  (B.O.'s  603,  873,  885,  886).  The 
zone  currently  consists  of  six  sites  in  the 
Dallas/Fort  Worth,  Texas,  area: 


Site  1  (24  acres) — industrial  area  at 
Alta  Mesa  and  Will  Rogers  Boulevards. 
Fort  Worth; 

Site  2  (263  acres) — Centreport 
Industrial  Development,  south  of  DFW 
International  Airport.  Fort  Worth; 

Site  3  (195  acres) — Fossil  Creek 
Business  Park.  1-35W  and  1-820,  Fort 
Worth: 

Site  4  (91  acres) — Regency  Business 
Park,  Post  &  Paddock  Road,  Grand 
Prairie; 

Site  5  (630  acres)  within  the  1 .200- 
acre  Mercantile  Center,  located  at  1-35 
and  Meacham  Boulevard,  Fort  Worth: 

Site  6  (168  acres)  Frankford  Trade 
Center.  1-35E  and  Frankford  Road, 
CarroUton. 

The  applicant  is  now  requesting 
authority-  to  expand  the  zone  to  include 
two  industrial  parks  (642  acres  total) 
located  in  Gainesville  (Cooke  County). 
Texas,  some  50  miles  north  of  the 
Dallas/Fort  Worth  Customs  port  of 
entry:  Proposed  Site  7  (185  acres) 
Corporate  Square  Industrial  Park/ 
Armco/National  Industrial  Center,  3333 
North  I.H.  35;  and,  Proposed  Site  8  (457 
acres)  Gainesville  Municipal  Airport, 
2300  Bonnavilla  Drive.  The  sites  are 
owned  by  the  City  of  Gainesville, 
though  certain  parcels  have  been  sold  to 
individual  businesses.  Zone  services 
will  be  provided  by  the  FTZ  Operating 
Company  of  Texas. 

No  specific  manufacturing  requests 
are  being  made  at  this  time.  Such 
requests  would  be  made  to  the  Board  on 
a  case-by  case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretar>'  at  the  address 
below.  The  closing  period  for  their 
receipt  is  September  8,  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  September  22,  1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

U.S.  Department  of  Commerce,  District 
Office.  2050  N.  Stemmons  Fwy.,  Suite 
170,  Dallas.  Texas  75258 

Office  of  the  Executive  Secretary, 
Foreign-Trade  Zones  Board,  U.S. 
Department  of  Commerce,  Room 
3716.  14th  8e  Peimsvlvania  Avenue. 
NW.,  Washington.  DC  20230 
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Dated:  July  1,  1997. 
John  J.  Da  PootB,  |r., 
Executive  Secretary. 

(FR  Doc.  97-17774  Filed  7-7-97;  8:45  am) 
MUJNQCOK  3B10-OS-P 

DEPARTMENT  OF  COMMERCE 
Intsmationai  Trada  Administration 

[A-aoi-toq 

Circular  Waldad  Non-ANoy  Slaal  Ptpa 
From  Maxleo;  Airtldiiraping  Duly 
AdmlnMraliva  Ravtaw;  Extarwlon  of 
TMfia  umw 

AOBCY:  Import  Administration. 
International  Trade  Administration, 
Depaitmont  of  Commerce. 

ACnOM:  Notice  of  axten«ien  of  time 
limit 
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r:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  of  the  preliminary  results  of  the 
antiduaiying  duty  acfaninistrative  review 
of  Cinndar  Welded  Non-AUoy  Steel 
Pipe  boa  Mexico.  This  review  covers 
the  period  November  1, 1905  through 
October  31, 1906. 

DATE:  hily  8,  1997. 


fon  nrniMBi  9momtAmu  contact: 
Ilissa  K^Mk  or  Linda  Ludwig,  OfBce  of 
AD/CVD  Enforcement.  Croup  III,  Import 
Administration,  Intonational  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230, 
telei^une  (202)  482-0182  or  482-3833. 
respectively. 

■Iirn  rMrWTAirr  ■rOWHATIOM:  Due  to  the 
complexity  of  issues  involved  in  this 
case,  it  is  not  practicable  to  complete 
this  review  within  the  originai  time 
limit  The  Department  is  extending  the 
time  limit  for  completion  of  the 
preliminary  results  until  December  2. 
1997,  in  accordance  with  Section 
751(a)(3)(A)  of  the  Trade  and  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Round  Agisements  Act  of  1994  [see 
memorandum  from  )oseph  A.  Spetrini 
to  Robert  S.  LaRussa,  Subject: 
Antidumplag  Duty  Administrative 
Review  of  Circular  Welded  Non- Alloy 
Steel  Pipe  from  Mexico:  Extension  of 
Case  Deadline  for  New  Law  Review). 
The  deadline  for  the  final  results  of  this 
review  will  continue  to  be  1 20  days 
after  publication  of  the  preliminary 
results. 

This  extension  is  in  accordance  with 
section  751(a)(3MA)  of  the  Tariff  Act  of 
1930.  as  amended  (19  U.S.C. 
§  1675(aK3MA)). 


Dated:  June  17,  1997. 
Roland  L.  MacOonald. 
Acting  Deputy  Assistant  Secretary, 
Enforcement  Group  III. 
IFR  Doc.  97-17727  Filed  7-7-97;  8:45  am] 

BILLMO  CODE  3S10-0S-M 

DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatratlon 
[A-7n-M>2) 

Fufluryl  Alcohol  From  the  Republic  of 
South  Africa;  Preliminary  RaauNa  of 
Antidumping  Duty  Adminiatrativa 


agency:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACnOH:  Notice  of  preliminary  resiilts  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  by  the 
respondent,  IIlovo  Sugar  Ltd.  (ISL),  and 
the  petitioner,  QO  Chemicals  Inc.,  the 
Department  of  Commerce  (the 
Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  furfuryl 
alcohol  &om  the  Republic  of  South 
Africa  (South  Africa).  The  review  covers 
one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States.  The  period  of  review  (POR)  is 
December  16,  1994,  through  May  31, 
1996. 

We  have  preliminarily  found  that 
sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
U.S.  Customs  to  assess  antidumping 
duties  equal  to  the  difference  between 
the  constructed  export  price  (CEP)  and 
the  normal  value  (NV).  Interested 
parties  ate  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
case  briefs  in  this  proceeding  should 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
9FECTTVE  DATE:  July  8,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Michelle  Frederick  or  Scott  Oudkirk. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  Washington,  D.C. 
20230;  telephone:  (202)  482-0186  or 
482-2336,  respectively. 

SUPPt-BMBfTARY  MFOfMATtON: 

The  Applicable  Statute  and  Regulatioas 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 


amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreement  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  provisions  codified  at  19  CFR  part 
353,  as  of  April  1, 1996. 

Background 

On  June  21, 1995,  the  Department 
published  in  the  Fadval  Register  (60 
FR  32302)  the  antidumping  duty  order 
on  furfiuyl  alcohol  from  South  Africa. 
On  June  6, 1996,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (61 
FR  28840)  of  this  antidumping  duty 
order  for  the  period  December  16, 1994, 
through  May  31, 1996.  On  June  10, 
1996,  ISL  requested  that  the  Department 
conduct  an  administrative  review  of  its 
sales  of  subject  merchandise  during  the 
POR.  On  June  28, 1996,  Petitioner  also 
requested  an  administrative  review  of 
ISL's  POR  sales.  We  issued  a 
questionnaire  to  ISL  on  July  23, 1906, 
followed  by  supplemental 
questionnaires  on  March  14, 1997,  and 
May  9, 1997.  We  published  a  notice  of 
postponement  of  the  deadline  for  the 
preliminary  results  on  January  24, 1907 
(82  FR  3660)  due  to  complex  legal  and 
methodological  issues. 

Scope  of  fteriew 

The  merchandise  covered  by  this 
order  is  furfuryl  alcohol  (CiHsOCHiCXi). 
Furfuryl  alcohol  is  a  ]mmary  alcohol, 
and  is  colorless  or  pale  yellow  in 
appearance.  It  is  used  in  the 
manufacture  of  resins  and  as  a  wetting 
agent  and  solvent  for  coating  resins, 
nitrocelliilose,  cellulose  acetate,  and 
other  soluble  dyes.  The  product  subject 
to  this  order  is  classifiable  under 
subheading  2932.13.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

CeaaUucted  Export  Prke 

For  sales  to  the  United  States,  we 
used  CEP  as  defined  in  section  772(b)  of 
the  Act  because  we  determined  that  ISL 
is  affiliated  with  its  exclusive  U.S. 
agent,  Harborchem,  and  because  the 
subject  merchandise  was  sold  to 
uiMffiliated  U.S.  purchasers  after  the 
date  of  importation.  Our  finding  that  ISL 
and  Harborchem  are  affiliated  is 
consistent  with  our  finding  in  the  Less 
Than  Fair  Value  (LTFV)  Investigation. 
See  Final  Determination  of  Sales  at  Lea* 
Than  Fair  Value:  Furftiryl  Akohol  tarn 
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the  Republic  of  South  Africa,  60  FR 
22550.  22552  (May  8,  1995).  The  facts 
that  led  to  this  finding  in  the 
Investigation  have  not  changed. 
Moreover,  contrary  to  comments 
submitted  by  Petitioner,  we  do  not 
interpret  the  definition  of  "Affiliated 
Persons"  (section  771(33)  of  the  Act)  to 
preclude  a  finding  of  affiliation  through 
agency.  

We  calculated  CEP  based  on  f.o.b.  and 
c.i.f.  prices  to  unaffiliated  purchasers  in 
the  United  States.  We  made  deductions, 
where  applicable,  for  foreign  inland 
movement  expenses,  including  f(»eign 
warehousing  and  warehousing 
insurance,  domestic  brokerage  and 
handling,  ocean  freight,  marine 
insurance,  and  U.S.  brokerage  and 
handling  in  accordance  with  section 
772(c)(2)(A)  of  the  Act. 

We  deducted  direct  selling  expenses 
and  indirect  selling  expenses  associated 
Mrith  commercial  activity  in  the  United 
States  in  accordance  vfith  section 
772(d)(1)  of  the  Act  We  deducted  a 
percentage  for  profit  attributable  to 
direct,  indirect,  and  imputed  selling 
expenses  incurred  in  the  United  States 
in  accordance  with  section  772(dH3)  of 
the  Act  For  a  further  discussion  of  the 
calculation  of  this  profit  amount,  see  the 
Analysis  Memorandum  to  the  File  dated 
June  30,  1997. 

ISL  requested  that  we  disregard 
certain  U.S.  sales  from  our  analysis  that 
it  claims,  based  on  a  first-in.  first-out 
accounting  methodology,  entered  prior 
to  the  suspension  of  liquidation.  We 
preliminarily  determine  that  the 
description  provided  by  ISL  of  the 
methodology  used  to  tie  pre-order 
entries  to  post-order  salQS,  as  described 
at  pages  80-81  of  ISL's  April  10, 1997, 
response,  does  not  sufficiently  link  POR 
sales  to  specific  pre-suspension  entries. 
We  therefore  have  not  excluded  these 
sales.  See  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Industrial 
Belts  and  Components  and  Parts 
Thereof,  Whether  Cured  or  Unciired. 
From  Italy.  57  FR  8295  (March  9, 1992). 

No  other  adjustments  to  CEP  were 
claimed  or  allowed. 

Normal  Value 

We  determined  that  the  quantity  of 
foreign  like  product  ISL  sold  in  the 
exporting  country  was  sufficient  to 
permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  ISL  had  sales  in  its  home 
market  that  were  greater  than  five 
percent  of  the  U.S.  market  Further, 
based  on  the  information  on  the  record, 
we  did  not  find  the  existence,  as  alleged 
by  Petitioner,  of  a  fictitious  home 
market  or  of  a  particidar  market 


situation  within  the  meaning  of  sections 
773(a)(2)  or  773(a)(l)(C)(iii)  of  the  Act 
respectively.  See  Memorandum  from 
Michelle  Frederick  and  Scott  Oudkirk  to 
Acting  Deputy  Assistant  Secretary: 
Petitioner's  contention  that  the 
Department  should  not  determine 
normal  value  using  home  market  sales 
due  to  a  fictitious  home  market  or  a 
particular  market  situation,  June  30, 
1997.  Therefore,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act,  we 
based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  South  Africa. 

Pursuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  CEPs  of 
individual  transactions  to  the  monthly 
weighted-average  price  of  sales  of  the 
foreign  like  product.  We  compared  CEP 
sales  to  sales  in  the  home  market  of 
identical  merchandise.  We  used  the 
purchase  order  date  as  the  home  market 
date  of  sale  because,  except  in  an 
extremely  limited  number  of  sales 
primarily  involving  events  beyond  the 
parties'  control  (e.g.,  railway  strikes), 
that  was  the  date  on  which  the  essential 
terms,  price  and  quantity,  were  set.  See 
19  CFR  351.401(1)  of  the  Department's 
revised  regulations  (62  FR  27296,  27411 
(May  19.  1997)]  for  a  concise 
description  of  our  practice  regarding 
date  of  sale. 

We  based  NV  on  the  price  at  which 
the  foreign  like  product  is  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities,  in 
the  ordinary  course  of  trade  and  at  the 
same  level  of  trade  (LOT)  as  the  CEP,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act.  We  made  adjustments,  where 
appropriate,  for  rebates.  We  adjusted  for 
home  market  packing  and  movement 
expenses  in  accordance  with  section 
773(a)(6)(B)  (i)  and  (ii)  of  the  Act. 
Pursuant  to  section  773(a)(6)(C)(iii)  of 
the  Act,  we  made  a  circiunstance-of-sale 
(COS)  adjustment  to  NV  by  deducting 
home  market  credit  expenses.  Prices 
were  reported  net  of  value-added  taxes 
(VAT)  and,  therefore,  no  adjustment  for 
VAT  was  necessary. 

ISL  stated  that  it  granted  quantity 
discounts  based  on  its  home  market 
price  list  and  requested  that  we  either 
apply  the  quantity  discoimt  granted  on 
home  market  sales  above  eight  metric 
tons  to  all  undiscoimted  home  market 
sales  below  eight  metric  tons  or. 
alternatively,  that  we  match  home 
market  sales  to  U.S.  sales  based  on  the 
quantity  bands  as  shown  on  the  price 
list.  We  have  not  adopted  either 
suggestion  because  we  have  determined 
that  ISL  did  not  adhere  sufficiently  to  its 
home  market  price  list,  which  is  the 
basis  for  the  discount,  during  the  POR. 
See  the  Analysis  Memorandum  to  the 


File,  dated  June  30.  1997,  for  our 
analysis  regarding  ISL's  adherence  to  its 
price  list. 

No  other  adjustments  to  NV  were 
claimed  or  allowed. 

Level  of  Trade  (LOT)ACEP  GOwt 

As  set  forth  in  section  773(a)(l)(B)(i) 
of  the  Act  and  in  the  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA  at  829-831.  to 
the  extent  practicable,  the  E)epartment 
will  calculate  NV  based  on  sales  at  the 
same  LOT  as  the  U.S.  sales.  When  the 
Department  is  unable  to  find  sales  of  the 
foreign  like  product  in  the  comparison 
market  at  the  same  LOT  as  the  U.S.  sale, 
the  Department  may  compare  the  U.S. 
sale  to  sales  at  a  difiinent  LOT  in  the 
comparison  market 

Wnen  CEP  is  applicable,  as  is  the 
situation  in  this  case,  section 
773(a)(7)(B)  of  the  Act  establishes  that  a 
CEP  "offset"  may  be  made  when  two 
conditions  exist:  (1)  NV  is  established  at 
a  LOT  which  constitutes  a  more 
advanced  stage  of  distribution  than  the 
LOT  of  the  CEP;  and  (2)  the  data 
available  do  not  provide  an  appropriate 
basis  for  a  level-of-trade  adjustment. 

Oxu^  practice  is  to  determine  that  sales 
are  made  at  different  levels  of  trade  if 
they  are  made  at  difiierent  marketing 
stages  (or  their  equivalent).  Sub&tantiai 
differences  in  selling  activities  a*^  ^ 
necessary,  but  not  sufficient,  condi'aon 
for  determining  that  there  is  a  differr    ce 
in  the  stage  of  marketing.  See  Notic  jf 
Final  Results;  Antidumping  Duty 
Administrative  Review  of  Antifriction 
Bearings  from  France  et  al.,  62  FR  2081. 
2105  Qanuary  15.  1997).  See  also  19 
CFR  351.412  of  the  Department's 
revised  regulations  (62  FR  27296. 
27414-27415  (May  19.  1997))  for  a 
concise  description  of  this  practice. 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
about  the  marketing  stage  involved  in 
the  reported  home  market  and  U.S. 
sales,  including  a  description  of  the 
selling  activities  performed  by  ISL  for 
each  channel  of  distribution.  ISL 
claimed  that  the  LOT  of  the  CEP  was 
different  than  the  LOT  of  its  home 
market  sales.  ISL  claimed  one  LOT  and 
one  channel  of  distribution  with  regard 
to  its  sales  to  its  U.S.  affiliate, 
Harborchem.  For  its  home  market,  ISL 
claimed  only  one  channel  of 
distribution,  from  ISL  to  end  users, 
which  it  claimed  to  be  at  a  more 
advanced  stage  of  distribution  than  the 
LOT  of  the  CEP  [i.e.,  the  sales  from  ISL 
to  Harborchem)  based  on  the  selling 
functions  performed  for  the  particular 
markets. 

In  order  to  determine  whether  the 
selling  activities  involved  in  the  CEP 
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■nd  the  home  market  sales  di^red 
jubstantially,  we  reviewed  the  selling 
activities  associated  with  the  CEP  and 
those  associated  with  home  market 
sales.  For  CEP  sales,  we  considered  only 
the  selling  activities  reflected  in  the 
•   price  after  the  deduction  of  expenses 
and  profit  under  section  772(d)  of  the 
Act. 

In  this  review,  we  preliminarily 
determine  that  the  selling  functions 
performed  by  ISL  for  the  home  market 
did  not  differ  substantially  from  those 
performed  by  ISL  for  CEP  sales,  and  that 
ISL's  home  market  LOT  therefore  does 
not  constitute  a  more  advanced  stage  of 
distribution  than  the  LOT  of  the  CEP. 
ISL's  assertion  that  the  selling  functions 
it  performs  for  its  home  market  LOT 
di^r  from  the  selling  functions  it 
performs  for  the  LOT  of  the  CEP  rests 
on  claims  that:  (1)  ISL's  visits  to  the  U.S. 
agent  to  help  market  the  merchandise  to 
U.S.  customers  are  fundamentally 
different  from  marketing  calls  in  the 
home  market;  (2)  ISL  does  not  perform 
"multiple  delivery  inventory  tracking" 
for  its  U.S.  agent  but  does  so  for  home 
market  customers;  (3)  ISL's  prices  to  the 
U.S.  agent  are  based  on  expected  sales 
to  untjfiliated  customers  whereas  prices 
to  home  market  customers  are  based  on 
price  lists;  and  (4)  ISL  provides  quality 
control  reports  to  the  U.S.  agent,  while 
it  provides  technical  services  to  home 
market  customers  in  the  form  of  reports 
and  technical  advice  in  the  use  of 
furhiryl  alcohol.  We  do  not  deem  the 
above  four  claims  to  constitute 
substantially  di^erent  selling  activities 
that.  Bieet  the  necessary  condition  for 
determining  that  there  is  a  difference  in 
the  stage  of  marketing. 

In  view  of  the  fact  tnat  we 
preliminarily  determine  that  ISL's  sales 
to  the  home  market  were  at  a  LOT  that 
does  not  constitute  a  more  advanced 
stage  of  distribution  than  the  LOT  of  the 
CEP,  we  did  not  make  a  CEP  "offset" 
pursuant  to  section  773(a)(7)(B)  of  the 
Act. 

Reimbiiraement  of  Antidumping  Duties 

19  CFR  353.26  requires  the  deduction 
from  U.S.  price  (now  the  export  price  or 
constructed  export  price)  of 
antidumping  duties  that  a  producer  or 
reseller  pays  directly  on  behalf  of  the 
importer  or  reimburses  to  the  importer. 
This  regulation  applies  when  the 
importer  is  an  affiliated  party  and  when 
the  importer  is  unaffiliated.  See  Final 
Results  of  Antidumping  Duty 
Administrative  Review;  Color 
Television  Receivers  from  the  Republic 
of  Korea,  61  FR  4408.  4410-1 1  (Feb.  6, 
1996).  That  interpretation  is  consistent 
with  both  the  plain  language  of  the 
regulation  and  the  regulatory  history. 


See.  e.g..  19  CFR  353.41  (defining 
United  States  price  as  the  purchase 
price  or  the  exporter's  sales  price).  See 
also  19  CFR  351.402(f)  of  the 
Department's  revised  regulations  (62  FR 
27296,  27411  (May  19. 1997))  for  a 
concise  description  of  our  practice  of 
applying  the  reimbursement  regulation 
to  both  affiliated  and  unaffiliated 
parties.  Further,  the  reimbursement 
provision  can  apply  to  a  first  review 
even  though  assessment  has  not  yet 
occurred.  See  Final  Results  of 
Administrative  Review;  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
the  Netherlands,  61  FR  48465.  48470 
(September  13,  1996). 

Applying  these  principles  to  this 
proceeding,  we  preliminarily  determine 
that  ISL  has  reimbursed  Harborchem  for 
antidumping  duties  in  this  review 
period.  Accordingly,  in  determining  the 
duties  to  be  assessed  for  this  period,  we 
have  made  a  downward  adjustment  to 
CEP  to  reflect  the  reimbursement.  Due 
to  the  proprietary  natture  of  the 
information  relating  to  this  issue,  we 
have  discussed  our  findings  in  more 
detail  in  the  proprietary  Analysis 
Memorandum  to  the  File,  dated  )une  30, 
1997. 

PrelinMaary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  maigin  exists  for  the  period 
December  16.  1994,  through  May  31. 
1996; 


Manufacturer/exporter 

Margin 
(percent) 

Mtovo  Sugar  Ud 

2.34 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  ten  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  publication  of  this  notice, 
or  the  first  workday  thereafter. 
Interested  parties  may  submit  case  briefs 
within  30  days  of  the  date  of  publication 
of  this  notice.  Parties  who  submit 
arguments  in  this  proceeding  are 
requested  to  submit  with  each 
argument;  (1)  A  statement  of  the  issues, 
and  (2)  a  brief  sunmiary  of  the 
arguments.  Rebuttal  briefs,  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  issue  a  notice  of  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
briefs,  within  120  days  from  the 
publication  of  these  preliminary  results. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
determination  and  for  future  deposits  of 
estimated  duties.  For  duty  assessment 
purposes,  we  calculated  an  assessment 
rate  by  aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  and  dividing 
this  amount  by  the  total  entered  value 
subject  merchandise  sold.  This  rate  will 
be  used  for  the  assessment  of 
antidumping  duties  on  the  relevant 
entries  of  subject  merchandise  during 
the  POR.  Furthermore,  the  following 
deposit  requirements  will  be  effective 
upon  completion  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  furfuryl  alcohol  from  the 
Republic  of  South  Africa  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  die  final  results  of  this 
adnainistrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act;  (1)  The  cash 
deposit  rate  for  ISL  will  be  the  rate 
established  in  the  final  results  of 
administrative  review;  (2)  if  the  exporter 
is  not  a  firm  covered  in  this  review  or 
the  original  investigation,  but  the 
manufactujrer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (3)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  11.55 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation  (60  FR  32302, 
June  21,  1995). 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  751(d)  of  the  Act  (19 
U.S.C.  1675(a)(1)).  19  CFR  353.22,  and 
19  CFR  353.25. 

Dated:  June  30,  1997. 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-17776  Filed  7-7-97;  8:45  am) 
nUJNG  CODE  3610-OS-P 


36492 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday.  July  8,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday.  July  8,  1997  /  Notices 


364»1 


DEPARTMENT  OF  CX>MMERCE 

International  Trade  Administration 
[A-570-827} 

Certain  Cased  Pencils  From  ttie 
People's  Republic  of  China;  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 

International  Trade  Administration, 

Commerce. 

ACnON:  Notice  of  amended  final  results 

of  antidumping  duty  administrative 

review;  Certain  cased  pencils  from  the 

People's  Republic  of  China. 


On  January  13. 1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  and  partial  rescission  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
cased  pencils  (pencils)  from  the 
People's  Republic  of  China  (PRC) 
covering  the  period  of  Deoamber  21 , 
1994,  through  November  30, 1995  (62 
FR  1734).  We  gave  interested  parties  an 
opporttuiity  to  comment  on  our 
preliminary  results.  On  May  6,  1997.  we 
published  final  results  in  this  review 
and  erroneously  stated  therein  that  we 
had  received  no  comments  (62  FR 
24636).  Subsequent  to  issuance  of  the 
final  results,  it  was  discovered  that,  in 
fad,  a  timely  case  brief  had  been 
submitted  by  the  petitioner,  the  Pencil 
Section  of  the  Writing  Instrument 
Manufacturers  Association  and  the 
domestic  producers  of  pencils.  No 
conunents  were  filed  by  respondents  or 
other  interested  parties.  Therefore,  we 
are  amending  the  final  results  of  this 
review  to  address  these  comments.  This 
amendment  to  the  final  results  changes 
the  PRC-wide  dumping  margin  bom 
44.66  percent  to  53.65  percent  for  this 
period. 

EFFECTIVE  DATE:  July  8,  1997. 
FOR  FURTHER  MFORMATION  CONTACT:  Paul 
Stolz  or  Thomas  Futtner,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230.  telephone  (202) 
482-4474/3814. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Tariff  Act  of  1930  (the  Act), 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citationsjo  the 
Department's  regulations  are  to  the 


regulations  set  forth  at  19  CFR  353.1.  ef 
seq.,  as  amended  by  the  interim 
regulations  published  in  the  Federal 
Register  on  May  11,  1995  (60  FR  25130). 

SUPPLEMENTARY  INFORMATKM: 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  certain  cased  pencils  of  any  shape  or 
dimension  which  are  writing  and/or 
drawing  instruments  that  feature  cores 
of  graphite  or  other  materials  encased  in 
wood  and/or  man-made  materials, 
whether  or  not  decorated  and  whether 
or  not  tipped  [e.g.,  with  erasers,  etc.)  in 
any  fashion,  and  either  sharpened  or 
imsharpened.  The  pencils  subject  to  this 
review  are  classified  under  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
( "HTSUS").  Specifically  excludwi  from 
the  scope  of  this  investigation  are 
mechanical  pencils,  cosmetic  pencils, 
pens,  non-case  crayons  (wax),  pastels, 
charcoals,  and  chalks.  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  tbe  scope  of  this 
review  is  dispoaitiva. 


The  antidumping  duty  order  on 
pencils  from  the  PRC  was  published  in 
the  Federal  lafialar  on  December  28, 
1994  (59  FR  MW9).  On  January  13, 
1997.  the  Department  published  in  the 
Fadwal  Eagklar  tha  preliminary  results 
and  partial  naciaakm«f  its  review  of 
this  order  for  the  DecaaAw  21. 1904 
through  Novanriier  30, 1095  period  of 
review  (PC»)  (•2  FR  1734).  On  April  30, 
1997  die  Depai  Uaaiit  iaaued  final  results 
for  this  review  (62  FR  24636).  On  May 
1. 1997.  it  was  discovered  that  the 
petitioner  had  submittad  comments  on 
the  preliminary  results  which  were  not 
considered  by  the  Department  in 
arriving  at  its  final  results.  Therefore, 
pursuant  to  section  735(ej  of  the  Act 
and  19  CFR  353.28(c)  the  Department  is 
amending  the  final  results  of  this  review 
to  correct  for  this  ministerial  error  by 
addressing  the  petitioner's  comments. 


Analysis  of  Commeals  Received 

Comment  1 :  Petitioner  argues  that  the 
recalculated  petition  rate  of  44.66 
percent  (the  PRC-wide  rate  from  the 
less-than-fair  value  (LTFV) 
investigation)  used  in  the  preliminary 
results  lacks  probative  value  and  should 
not  be  used  as  facts  available  to  set  the 
PRC-wide  rate  in  the  instant  review. 
Petitioner  argues  that,  although  the 
Department  properly  resorted  to  facts 
available  to  set  the  PRC  country-wide 
rate  in  this  review,  the  Department  has 
repudiated  the  recalculated  petition  rate 
of  44.66  percent  purauant  to  a  voluntary 


remand  determination  in  a  pending 
action  in  the  United  States  Court  of 
International  Trade  (CTT).  VfiitiJig       \._^ 
Instrument  Manufacturers  Assodatitm' 
et  al.  V.  United  States,  Court  No.  95-«l- 
00081  (Writing  Instruments).  Pid^oiMff 
argues  that  because  the  DeparUneat 
itself  repudiated  the  44.66  percentrate, 
this  rate  lacks  probative  value. 
Petitioner  argues  that  the  Department 
should  rely  instead  on  the  rate  of  53.65 
percent,  submitted  as  the  recalcvdated 
petition  rate  to  the  court  under  the 
volimtary  remand,  as  facts  available. 
Petitioner  argues  that  the  Department 
itself  views  this  rate,  although  as  yet 
imaffirmed  by  the  court,  to  be  more 
accurate,  i.e.,  affording  proof  or 
evidence  of  the  issue,  and  thus  having 
probative  value. 

Department  Position:  We  agree  with 
the  petitioner  that  the  53.65  percent  rate 
submitted  to  the  CIT  pursuant  to  the 
voluntary  reraaiMi  has  more  probative 
value  for  use  as  facts  available  than  the 
recalculated  petition  rate  of  44.66 
percent. 

Section  776(aHl)  of  the  Act  mandates 
that  the  Department  use  the  &cts 
available  if  necessary  information  is  not 
available  on  the  record  of  an 
antidumping  proceeding.  In  additicm. 
section  776(aM2)  of  tha  Act  mandates 
that  the  Department  use  die  facts 
available  wbere  an  interested  party  or 
any  other  person:  (A)  Withholds 
information  requested  by  the 
Department;  (B)  fails  to  provide 
requested  information  \fy  the  requested 
date  or  in  the  form  and  manner 
requested;  (C)  significandy  impedes  an 
antidumping  proceeding;  or  (D) 
provides  information  that  cannot  be 
verified,  in  this  case,  certain  named 
respondents  failed  to  respond  to  the 
Department's  questionnaire.  Where  the 
Department  must  rely  on  the  facts 
otherwise  available  because  a 
respondent  failed  to  cooperate  to  the 
best  of  its  ability  in  responding  to  a 
request  for  information,  section  776(b) 
authorizes  the  Department  to  make  an 
inference  adverse  to  the  interests  of  that 
respondent  in  choosing  the  facts 
available.  Section  776(b)  also  authorizes 
the  Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination  in  the 
investigation,  a  previous  administrative 
review,  or  other  information  placed  on 
the  record.  Because  information  from 
prior  proceedings  constitutes  secondary 
information,  section  776(c)  provides 
that  the  Department  shall,  to  the  extent 
practicable,  corroborate  that  secondary 
information  from  independent  sources 
reasonably  at  its  disposal.  See  also. 
Statement  of  Administrative  Action 
(SAA)  (H.  Doc.  316,  103d  Cong..  2nd 
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Sess.  870),  providing  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  The  SAA, 
at  page  870,  clarifies  that  the  petition  is 
"secondary  information." 

In  August  1995.  we  requested  that  the 
CIT  remand  to  us  the  two  issues  of :  (1) 
Basswood  prices;  and  (2)  valuation  of 
slats  and  logs.  In  performing  the 
remand,  the  recalculated  petition  rate  of 
44.66  percent  was  changed  to  53.65 
percent.  Consistent  with  a  recent  ruling 
by  the  U.S.  Court  of  Appeals  for  the 
Federal  Circuit  (CAFC)  in  an  uru^lated 
action,  we  consider  it  inappropriate  to 
use  as  facts  available  a  rate  that  we  have 
determined  is  indefensible.  In  reviewing 
the  Department's  selection  of  the  best 
information  available,  i.e.,  the 
predecessor  provision  in  the  Act  to  the 
facts  available  provision,  the  CAFC  held 
in  D6-L  Supply  v.  the  United  States. 
1997  WL230117.  at  2  (May  8.  1997  Fed. 
Cir.)  (D&L  Supply)  that  "(i)nformation 
that  has  conclusively  been  determined 
to  be  inaccurate  does  not  qualify  as  the 
'best  information'  under  any  test  and 
certainly  cannot  be  said  to  serve  the 
'basic  puipcse'  of  promoting  accuracy." 

While  tnere  is  no  conclusive  court 
action  on  the  amended  petition  rate,  we 
have  found  it  to  be  indefensible  and, 
therefore,  not  probative.  Petitioner  is 
correct  that  the  Department  itself 
requested  a  remand  in  the  Writing 
Instruments  action  in  order  to  correct 
for  a  procedural  error  at  the  LTFV 
investigation.  Further,  to  conduct  the 
remand  proceeding,  the  Department  re- 
opened the  administrative  record  to 
accept  the  submission  of  new  fectual 
information  from  the  parties.  After 
analyzing  this  new  factual  information, 
and  on  the  basis  of  this  fuller 
administrative  record,  the  Department 
determined  on  remand  that  the 
appropriate  PRC-wide  rate  is  53.65 
percent. 

Under  these  circumstances,  and 
pursuant  to  the  Department's  charge 
under  section  776(c)  of  the  Act  to 
corroborate  secondary  information  from 
independent  sources  reasonably  at  the 
Department's  disposal,  we  determine 
that  the  unaffirmed  remand 
determination  rate  of  53.65  percent  is 
the  rate  with  more  probative  value.  In 
performing  the  remand,  the  Department 
relied  on  new  factual  infonftation  from 
the  very  types  of  independent  sources, 
including  published  price  lists  and 
official  import  statistics  and  customs 
data,  that  are  discussed  in  the  SAA  at 
870.  All  of  the  new  factual  information 
on  the  re-opened  administrative  record 
was  publicly-available  information  on 
which  the  IJepartment  principally  relies 
in  non-market  economy  cases.  Because 


the  analysis  performed  on  remand  was 
based  on  a  much  fuller  factual  record, 
the  Department  believes  that  the  remand 
results  provide  the  more  appropriate 
facts  available  rate. 

Therefore,  the  Department  is  relying 
on  the  53.65  percent  rate  as  facts 
available  to  establish  the  PRC  country- 
wide rate  in  this  review. 

Comment  2:  Petitioner  asserts  that  the 
recalculated  petition  rate  reflects 
underlying  legal  errors  pertaining  to  the 
LTFV  investigation.  Petitioner  argues 
that  these  alleged  errors  are  found  both 
in  the  LTFV  investigation  as  well  as  in 
the  results  of  the  remand  determination, 
and  requests  that  the  Department  correct 
these  alleged  errors  in  the  final  results 
of  this  review. 

Department  Position:  The  bases  of  the 
petitioner's  various  assertions  of 
underlying  legal  errors  relating  to  the 
LTFV  investigation  are  contained  in  the 
administrative  record  of  the  LTFV 
investigation,  and  not  in  the 
administrative  record  of  this 
administrative  review.  These  claims  are 
properly  before  the  CIT  in  the  pending 
Writing  Instruments  action,  which 
action  pertains  to  the  LTFV 
investigation  and  for  which  a  decision 
is  now  pending. 

Amended  Final  Results  of  the  Review 

Based  on  our  analysis  of  the  issues 
outlined  above,  we  have  determined 
that  a  margin  of  53.65  percent  is 
appropriate  for  the  PRC  entity  for  the 
POR  December  21, 1994  through 
November  30,  1995.  (Separate  rates  and 
exclusions  determinations  previously 
noted  in  the  final  results  of  this  review 
are  unaffected  by  these  amended  final 
results.) 

The  weighted-average  dumping 
margins  are  as  follows: 


Manufacturer/producer/exporter 

Weighted 

average 

margin 

percentage 

PRC-wide  Rate  .~ 

53.65 

The  U.S.  Customs  Service  shall  assess 
antidumping  duties  on  all  appropriate 
entries.  Iiidividual  differences  between 
United  States  price  and  normal  value 
may  vary  from  the  percentage  stated 
above.  The  Department  will  issue 
appraisement  instructions  concerning 
the  respondent  directly  to  the  U.S. 
Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  for 


by  section  751(a)(1)  of  the  Act: 
Merchandise  exported  by  all  PRC 
exporters  other  than  those  previously 
assigned  separate  rates  and/or  excluded 
from  this  antidumping  duty  order  will 
be  the  PRC-wide  rate  of  53.65  percent. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review.  This  notice  serves  as  the  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)).  section 
777(i)  of  the  Act  (19  U.S.C.  1677f(i)). 
and  19  CFR  353.28(c). 

Dated:  July  1.1997. 
Robert  S.  LaRuasa, 

Acting  Assistant  Secretary  for  Import 

A  dministration 

[FR  Doc.  97-17778  Filed  7-7-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A~429-601] 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  of  Solid 
Urea  From  the  Former  German 
Democratic  Republic 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  E)epartment  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  solid  urea 
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from  the  former  German  Democratic 
Republic.  The  review  covers  exports  of 
subject  merchandise  to  the  United 
States  during  the  period  July  1,  1995 
through  June  30,  1996,  and  one  firm 
SKW  Stickstoffwerke  Piesteritz  GmbH 
(SKWP).  The  results  of  this  review 
indicate  the  existence  of  no  dumping 
margins  for  the  period. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argiunents  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  July  8,  1997. 
FOR  FURTHER  MFORMATION  CONTACT: 
Nithya  Nagarajan  or  Steven  Presing, 
Office  VII,  Import  Administration, 
International  Trade  Adrainistration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  DC  20230;  telephone  (202) 
482-3793. 

SUPPLEMBfTARY  IMTOWMATIOW: 


Apptic^le  Statute  and ! 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 199S, 
the  effective  date  of  the  am«mriin^n«» 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  indicated, 
all  citations  to  the  Department 
regulations  are  to  the  current 
regulations,  as  amended  by  the  interin 
regulations  published  in  the  Federal 
Register  on  May  11, 1995  (60  FR  25130). 

Backgroimd 

On  July  8, 1996,  the  Department  of 
Commerce  (the  Department)  published 
in  the  Federal  Re^ster  (61  FR  35712)  a 
notice  of  "Opportunity  to  Reifueet 
Administrative  Review"  for  fhe  July  1, 
1995  through  June  30,  1996,  period  of 
review  (POR)  of  the  antidumpiag  duty 
order  on  solid  urea  from  the  former 
German  Democratic  Republic  (GIK).  In 
accordance  with  19  CFR  353.22. 
petitioners  requested  a  review  for  the 
aforementioned  period.  On  August  15, 
1996,  the  Department  published  a  notice 
of  initiation  of  antidumping  review  (61 
FR  42416,  42417).  The  Department  is 
now  conducting  a  review  of  this 
respondent  pursuant  to  section  751  of 
the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
those  of  solid  urea.  At  the  time  of  the 
publication  of  the  antidumping  duty 
order,  such  merchandise  was 
classifiable  under  item  480.30  of  the 
Tariff  Schedules  of  the  Umted  States 


Armotated  (TSUSA).  This  merchandise 
is  currently  classified  under  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  item  number 
3102.10.00.  These  TSUSA  and  HTS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes  only.  Hie 
Department's  written  description  of  the 
scope  remains  dispositive  for  purposes 
of  the  order. 

Product  Compariioat 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  and  sold  by  the  respondent  in 
the  home  market  during  the  POR  (and 
covered  by  the  Scc^w  of  the  Review)  to 
be  foreign  like  products  for  purposes  of 
product  comparisons  to.U.S.  sales. 

FairVdhw( 


To  determine  whether  aaim  of  solid 
urea  by  respondent  to  the  United  States 
were  made  at  less  than  &dr  vahie,  vn 
coBipared  te  EP  to  the  NY,  as  described 
in  the  "Export  Price"  aad  '7<)annal 
Value"  sections  of  this  notice,  bi 
accordance  with  sectkNi  777A(dKZ),  we 
calculated  monthly  wei^rted-evemge 
prices  for  NV  and  coo^Mnd  theac  to 
individual  U.S.  trensarttott,  diuing  the 
same  month  at  dw  sane  level  of  Inde. 


ExpoH  Price 

We  used  EP,  in  accordance  with 
subsectioas  772(a)  aad  (c)  of  tlie  Act,' 
where  the  subject  miarhamlisii  was  sold 
directly  or  indirecdy  to  dw  laM 
unaffiliated  purchaaer  im  tiw  United 
States  prior  to  unportMiQB. 
We  made  adfuatmeata  as  fottows: 
We  calculated  EP  baaed  on  delivered 
{Mices  to  unnfRKetod  cuetsners  m  the 
United  States.  Where  auropriate,  we 
made  adjustments  feon  the  starting 
price  for  early  payraant  diaoounts, 
foreign  inland  fr^f^it.  fiorei^  broknage 
and  handlii^,  intomational  freight.  U.S. 
inland  freight.  U.S.  fafokarage  aad 
handling,  and  U.S.  Cuatoms  duties.  We 
also  adjusted  the  starti^  price  for 
billing  adjustments  to  tlM  invoice  price. 

Normal  VafaM 

In  order  to  determine  whedwr  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV,  we  compared 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  ppeduct  to  the 
volume  of  U.S.  sales  of  die  eu^ect 
mwchandise  in  accordance  with  section 
773(aKlKC)  of  the  Act  Since 
respondent's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  greater  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  detmmined 
that  the  home  market  was  viable. 


Therefore,  we  have  based  NV  on  home 
market  sales. 

Where  appropriate,  we  adjusted  for 
discounts,  inland  freight,  and  inland 
insurance,  and  made  circumstances  of 
sale  adjustments  for  credit  expenses  and 
warranty  expenses.  We  also  adjusted  the 
starting  price  for  billing  adjustments  to 
the  invoice  price.  In  addition,  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs. 

Leveb  of  Trade  (LOT) 

In  accordance  with  section 
773(aKlKBKi)  of  the  Act  and  the 
Statement  of  Administrative  Action 
accompanying  the  URAA,  to  the  extent 
practicaUa.  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
LOT  as  the  U.S.  sale.  When  the 
Department  is  unabie  to  fiiui  sale(s)  in 
the  comparison  market  at  the  same  LOT 
as  the  U.S.  sale(s),  the  Department  may 
compare  sales  in  the  United  States  to 
foreign  market  sales  at  a  diffarent  LOT. 
Final  Determination  of  Sales  at  Less- 
Than-Fair-Value  of  Certain  Pasta  from 
Italy.  61  FR  30330-31  (19§6).  The  LOT 
of  NV  is  that  of  the  starting  price  saias 
in  the  home  market. 

For  0*,  the  relevant  transaction  far 
LOT  is  the  sale  frnm  the  exporter  to  the 
importer.  In  order  to  determine  whetiier 
foreign  market  sales  are  at  a  difEsrerat 
LOT  dian  U.S.  sales,  the  Department 
examines  whether  the  foreign  market 
sales  have  been  made  at  different  stages 
in  the  marketing  process,  or  the 
equivalent,  than  the  U.S.  sales.  The 
marketing  process  in  both  markets 
begins  vrith  goods  Iwing  sold  by  the 
producer  and  extends  to  the  sale  to  the 
final  user,  regardless  of  whether  the 
final  user  is  an  individual  consumer  or 
an  industrial  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  the  respondent's  sales  occur 
somewhere  along  this  chain.  In  the 
United  Stales  this  is  generally  to  an 
importer,  whether  independent  or 
affiliated.  We  review  and  compare  the 
distribution  systems  in  the  foreign 
market  and  the  United  States,  inclading 
selling  functions,  class  of  customer,  and 
the  extent  and  level  of  selling  expenses 
for  each  claimed  LOT.  Customer 
categories  or  descriptions  (such  as 
trading  company  or  end-user)  are  useful 
in  identifyii^  different  LOTs,  but  are 
insufficient  to  establish  that  there  is  a 
difiierence  in  the  LOT  without 
substantiation.  An  analysis  of  the  chain 
of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
claimed  levels  of  trade,  if  the  claimed 
levels  are  different,  the  selling  functions 
performed  in  selling  to  each  level 
should  also  be  different.  Conversely,  if 
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levels  of  trade  are  nominally  the  same, 
the  selling  functions  f)€rformed  should 
also  be  the  same.  Different  levels  of 
trade  necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions  (even  substantial  ones) 
are  not  alone  sufficient  to  establish  a 
difference  in  the  LOT.  Different  levels  of 
trade  are  characterized  by  purchasers  at 
diffierent  places  in  the  chain  of 
distribution  and  sellers  performing 
qualitatively  or  quantitatively  different 
functions  in  selling  to  them. 

When  sales  in  the  U.S.  and  foreign 
market  cannot  be  compared  at  the  same 
LOT,  an  adjustment  to  NV  may  be 
appropriate.  Section  773(a)(7)(A) 
provides  that,  after  making  all 
appropriate  adjustments  to  EP  or 
constructed  export  price  (CEP)  and  N\, 
the  Department  will  adjust  NV  to 
account  for  differences  in  these  prices 
that  are  demonstrated  to  be  attributable 
to  differences  in  the  LOT  of  the 
comparison  sales  in  the  foreign  market. 

As  noted  in  the  Department's 
veriffcation  report,  SKWP  sold  urea  to 
an  unrelated  trading  com}}any  in  the 
United  States  and  to  end-users, 
distributors,  and  retailers  in  the  home 
market.  However,  in  applying  the 
principles,  stated  above,  to  the  facts  in 
this  case,  we  sought  to  compare  the 
distribution  systems  used  by  SKWP  for 
its  U.S.  and  home  market  sales, 
including  selling  functions,  class  of 
customer,  and  the  extent  and  level  of 
selling  expenses  for  each  LOT.  hi 
reviewing  the  selling  functions 
performed  by  SKWP  for  both  the  U.S. 
and  home  market  sales  transactions,  we 
considered  all  types  of  selling  activities, 
both  claimed  and  unclaimed,  that  had 
been  performed.  As  noted  above,  it  is 
the  Department's  preference  to  examine 
selling  functions  on  both  a  qualitative 
and  quantitative  basis.  While  SKWP  has 
not  claimed  sales  to  different  leveb  of 
trade  in  the  home  market  and  the  U.S. 
market,  the  company  provided 
information  on  the  nature  of  the  various 
selling  functions  performed  for  the  sales 
transactions  in  both  the  U.S.  and  home 
markets. 

Our  analysis  of  the  record  evidence 
regarding  the  distribution  systems  in  the 
foreign  market  and  the  United  States 
(including  selling  functions,  class  of 
customer,  and  the  extent  and  level  of 
selling  expenses  for  each  claimed  LOT) 
does  not  reveal  sufficient  differences  to 
justify  a  LOT  adjustment.  While  SKWP 
claims  to  sell  to  different  classes  of 
customers  in  its  home  market,  our 
analysis  of  the  chain  of  distribution  and 
selling  functions  associated  with  these 
sales  did  not  confirm  the  existence  of 
two  or  more  stages  of  marketing  in  the 
home  market.  Moreover,  at  verification, 


we  confirmed  that  the  selling  functions 
associated  with  SKWP's  home  market 
sales  were  not  materially  different  from 
the  selling  functions  performed  in 
connection  with  its  U.S.  sale. 

Arm's-Length  Sales 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's  length 
were  excluded  from  our  analysis.  To  test 
whether  these  sales  were  made  at  arm's 
length,  we  compared  the  starting  prices 
of  sales  to  affiliated  and  unaffiliated 
customers,  net  of  all  movement  charges, 
direct  selliag  expenses,  discoimts  and 
packing.  Where  the  price  to  the 
affiliated  party  was  on  average  99.5 
percent  or  more  of  the  price  to  the 
unaffiliated  party,  we  determined  that 
the  sales  made  to  the  affiliated  party 
were  at  arm's  length. 

Cost  of  Production  Analysis 

Petitioners  alleged  on  December  11, 
1996,  that  SKWP  sold  solid  urea  in  the 
home  market  at  prices  below  the  cost  of 
production  (COP).  Based  on  these 
allegations,  the  Department  determined, 
for  the  reasons  stated  in  its  initiation 
memo  dated  January  3, 1997,  that  it  had 
reasonable  grounds  to  l}elieve  or  «"«pect 
that  SKWP  had  sold  the  subject 
merchandise  in  the  home  market  at 
prices  below  the  COP.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  in 
order  to  determine  whether  SKWP  made 
home  market  sales  during  the  POR  at 
prices  below  its  COP. 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  an  average 
monthly  COP  based  on  the  sum  of  the 
costs  of  materials  and  fabrication 
employed  in  producing  the  foreign  like 
product  plus  selling,  general  and 
administrative  (SG&A)  expenses  and  all 
costs  and  expenses  incidental  to  placing 
the  foreign  like  product  in  condition 
ready  for  shipment.  In  our  COP  analysis, 
we  used  the  home  market  sales  and  COP 
information  provided  by  the  respondent 
in  its  questionnaire  responses. 

After  calculating  an  average  monthly 
COP,  we  tested  whether  home  market 
sales  of  solid  urea  were  made  at  prices 
below  COP  within  an  extended  period 
of  time  in  substantial  quantities  and 
whether  such  prices  permit  recovery  of 
all  costs  within  a  reasonable  period  of 
time.  We  compared  model-specific 
average  COP  to  the  reported  home 
market  prices  less  any  applicable 
movement  charges,  discounts,  and 
rebates.  In  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  average  COP,  we 
examined  (1)  whether,  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities,  and 


(2)  whether  such  sales  were  made  at 
prices  which  permitted  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade. 

After  conducting  our  analysis,  the 
Department  determined  that  less  than 
one  percent  of  all  home  market  sales 
were  sold  below  cost,  therefore, 
pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  COP,  we  did  not 
disregard  any  below-cost  sales  of  the 
product  because  the  below-cost  sales 
were  not  made  in  substantial  quantities. 

Currency  Converaion 

The  Department's  preferred  source  for 
daily  exchange  rates  is  the  Federal 
Reserve  Bank.  For  purposes  of  the 
preliminary  results,  we  made  currency 
conversions  based  on  the  official 
exchange  rates  in  effect  on  the  date  of 
the  U.S.  sale  as  certified  by  the  Federal 
Reserve  Bank  of  New  York  pursuant  to 
section  773A(a)  of  the  Act. 

Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
in  order  to  convert  foreign  currencies 
into  U.S.  dollars,  ignoring  any 
"fluctuations."  We  determine  that  a 
fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
rate  by  2.25  percent  or  more.  Jhe 
benchmark  rate  is  defined  as  the  rolling 
average  of  the  rates  for  the  past  40 
business  days  as  reported  by  the  Federal 
Reserve  Baiik  of  New  York.  When  we 
determined  that  a  fluctuation  existed, 
we  substituted  the  benchmark  rate  for 
the  daily  rate.  For  a  complete  discussion 
of  the  Diepartment's  exchange  rate 
methodology,  see  "Change  in  Policy 
Regarding  Currency  Conversions"  (61 
FR  9434,  March  8,  1996). 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumping 
margin  for  SKWP  for  the  period  July  1 , 
1995  through  June  30, 1996  to  be  0.00 
percent. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Case  briefs 
and/or  other  written  comments  from 
interested  parties  may  be  submitted  not 
later  than  30  days  after  the  date  of 
publication.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  those  comments,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication  of  this  notice.  The 
Department  will  issue  its  final  results  of 
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this  administrative  review,  including  its 
analysis  of  issues  raised  in  any  written 
comments  or  at  a  hearing,  not  later  than 
120  days  after  the  date  of  publication  of 
this  notice. 

Upon  completion  of  this  review,  the 
Department  shall  determine,  and  the 
Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appropriate  appraisement  instructions 
direcUy  to  the  Customs  Service  upon 
completion  of  this  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
review,  as  provided  by  section  751(a)(1) 
of  the  Tariff  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  determined  in  the  final  results 
of  review;  (2)  for  previously  reviewed  or 
investigated  companies  not  mentioned 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacturers 
or  exporters  will  be  44.80  percent,  as 
explained  t)elow. 

On  May  25. 1993,  the  CIT  in  Floral 
Trade  Council  v.  United  States,  822  F. 
Supp.  766  (CIT  1993),  and  Federal- 
Mogul  V.  United  States,  839  F.  Supp. 
864  (CIT  1993),  determined  that  once  an 
"all  others"  rate  is  established  for  a 
company,  it  can  only  be  changed 
through  an  administrative  review. 
Therefore,  the  "all  others"  rate  for  this 
order  will  be  44.80  percent,  which  was 
the  "all  others"  rate  established  in  the 
final  notice  of  the  LTFV  investigation  by 
the  Department  (52  FR  19549,  19552). 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
sul}sequent  assessment  of  double 
antidumping  duties. 


This  administrative  review  and  notice 
are  in  accordance  with  the  Tariff  Act  (19 
U.S.C.  1675(a)(1))  and  19  CFR  353.22. 

Dated  )une  25. 1997. 
Robert  S.  LaRn 


Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  97-17726  Filed  7-7-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-401-O40] 

Stainless  Steel  Plate  From  Sweden: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  adnoinistrative 

review. 

SUMMARY:  In  response  to  a  request  from 
the  petitioners,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  finding  on  stainless 
steel  plate  from  Sweden.  The  review 
covers  two  manufacturers/exporters  of 
the  subject  merchandise  to  the  United 
States  and  the  period  June  1,  1995 
through  May  31,  1996.  Record  evidence 
at  this  stage  of  the  review  indicates  the 
existence  of  sales  below  normal  value 
during  the  period  of  review. 

If  these  preliminary  results  are 
adopted  in  our  final  results  of  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties  on 
all  appropriate  entries. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the  argument 
(no  longer  than  five  pages,  including 
footnotes). 

EFFECTIVE  DATE:  July  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  J.  Heaney  or  Linda  Ludwig. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202) 482-4475/3833. 
APPUCABLE  STATITTE:  Unless  otherwise 
indicated,  all  citations  to  the  Tariff  Act 
of  1930,  as  amended  (the  Act)  are 
references  to  the  provisions  effective 
January  1,  1995,  the  effective  date  of  the 
amendments  made  to  the  Act  by  the 


Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
Department's  regulations  are  to  Part  353 
of  19C.F.R.,  (1997). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  the  Treasury 
published  an  antidumping  finding  on 
stainless  steel  plate  from  Sweden  on 
June  8, 1973  (38  Fed.  Reg.  15079).  The 
Department  of  Commerce  published  a 
notice  of  "Opportunity  To  Request 
Administrative  Review"  of  the 
antidumping  finding  for  the  1995/1996 
review  period  on  June  6,  1996  (61  Fed. 
Reg.  28840).  On  June  28,  1996,  the 
petitioners,  Allegheny  Ludlum  Steel 
Corp.,  CO.  Carlson,  Inc.,  and 
Washington  Steel  Corporation  filed  a 
request  for  review  of  Uddeholms  AB 
(Uddeholm),  and  Avesta  Sheffield  AB 
(Avesta).  We  initiated  the  review  on 
August  8,  1996  (61  Fed.  Reg.  41374). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  stainless  steel  plate  which 
is  commonly  used  in  scientific  and 
industrial  equipment  because  of  its 
resistance  to  staining,  rusting  and 
pitting.  Stainless  steel  plate  is  classified 
under  Harmonized  Tariff  schedule  of 
the  United  States  (HTSUS)  item 
numbers  7219.11.00.00,  7219.12.00.05. 
7209.12.00.15,  7219.12.00.45. 
7219.12.00.65,  7219.12.00.70. 
7219.12.00.80.  7219.21.00.05, 
7219.21.00.50,  7219.22.00.05, 
7219.22.00.10,  7219.22.00.30. 
7219.22.00.60,  7219.31.00.10, 
7219.31.00.50,  7220.11.00.00, 
7222.30.00.00.  and  7228.40.00.00. 
Although  the  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

On  July  11,  1995,  the  Department 
determined  that  Stavax  ESR  (Stavax). 
UHB  Ramax  (Ramax),  and  UHB  904L 
(904L)  when  flat-rolled  are  within  the 
scope  of  the  antidumping  finding. 

On  November  3.  1995.  the  Department 
determined  that  stainless  steel  plate 
products  Stavax,  Ramax,  and  904L 
when  forged,  are  within  the  scope  of  the 
antidumping  finding. 

The  review  covers  the  period  Jime  1, 
1995  through  May  31,  1996.  The 
Department  is  conducting  this  review  in 
accordance  with  section  751  of  the  Act, 
as  amended. 

United  SUtes  Price  (USP) 

In  calculating  USP,  the  Department 
treated  respondent's  sales  as  export 
price  (EP)  sales,  as  defined  in  section 
772(a)  of  the  Act.  when  the  merchandise 
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was  first  sold  to  unaffiliated  U.S. 
purchasers  by  an  exporter  or  producer 
outside  the  U.S.,  prior  to  the  date  of 
importation.  The  Department  treated 
respondent's  sales  as  constructed  export 
price  (CEP)  sales,  as  defined  in  section 
772(b)  of  the  Act,  when  the  merchandise 
was  first  sold  to  unrelated  U.S. 
purchasers  before  or  after  importation, 
by  an  affiliated  seller  in  the  United 
States. 

EP  was  based  on  the  delivered  price 
to  uiu«lated  purchasers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  ocean  freight,  U.S.  inland 
finaight  and  insurance,  U.S.  customs 
duties,  and  early  payment  discounts  in 
accordance  with  section  772(c)  of  the 
Act. 

We  based  CEP  on  the  delivered  price 
to  unrelated  customers  in  the  United 
States.  We  made  adjustments,  where 
applicable,  for  ocean  freight,  U.S.  inland 
fireight,  U.S.  brokerage  and  handling 
expenses.  U.S.  customs  duties,  early 
payment  discounts,  and  rebates.  In 
accordance  with  section  772(d)(1)  of  the 
Act,  we  made  deductions  for  warranty 
expenses,  royalties,  slitting  and  cutting 
expenses,  credit  expenses  and  indirect 
selling  expenses  associated  with 
economic  activity  in  the  United  States. 

With  respect  to  merchandise  to  which 
value  was  added  in  the  U.S.  by  Avesta 
prior  to  sale  to  unaffiliated  customers, 
we  deducted  the  cost  of  further 
manubcturing  in  accordance  with 
section  772(d)(2)  of  the  Act.  P\irsuant  to 
section  772(d)(3)  of  the  Act,  the  price 
was  further  reduced  by  an  amoimt  for 
profit  to  arrive  at  the  CEP. 

Normal  Valve 

In  order  to  determine  whether  there 
were  sufficient  sales  of  stainless  steel 
plate  in  the  home  market  (HM)  to  serve 
as  a  viable  basis  for  calculating  normal 
value  (NV),  we  compared  the  volume  of 
home  market  sales  of  subject 
merchandise  to  the  volume  of  subject 
merchandise  sold  in  the  United  States, 
in  accordance  with  section  773(a)(1)(C) 
of  the  Act.  Avesta's  aggregate  volume  of 
HM  sales  of  the  foreign  like  product  was 
greater  than  five  percent  of  its  respective 
aggregate  volume  of  U.S.  sales  of  the 
subject  merchandise.  Therefore,  for 
Avesta,  we  have  based  NV  on  HM  sales. 
Uddeholm's  aggregate  volume  of  HM 
sales  was  less  than  five  percent  of  U.S. 
sales  of  the  subject  merchandise. 
Because  Canada  constituted 
Uddeholm's  largest  third-country 
market,  we  based  NV  for  Uddeholm  on 
sales  to  that  market. 

Avesta  made  sales  to  both  affiliated 
and  unaffiliated  distributors  during  the 
period  of  review.  We  included  sales  to 
affiliated  distributors  when  we 


determined  those  sales  to  be  at  aums- 
length  (i.e.,  at  average  prices  that  were 
99.5  percent  or  more  of  prices  to 
unaffiliated  distributors).  When  the 
price  to  affiliated  distributors  was  less 
than  99.5  percent  of  the  price  to 
unaffiliated  distributors,  we  excluded 
those  sales  to  affiliated  distributors  from 
our  calculation  of  NV.  See,  e.g..  Rules 
and  Regulations.  Antidumping  Duties; 
Countervailing  Duties  62  Fed.  Reg. 
27296,  27355  (May  19.  1997).  (The 
Department's  current  policy  is  to 
consider  transactions  between  affiliated 
parties  as  "arm's  length"  if  the  prices  to 
affiliated  purchasers  are  on  average  at 
least  99.5  percent  of  the  prices  charged 
to  unaffiliated  purchasers.) 

For  Avesta,  we  made  deductions  to 
NV  for  HM  inland  freight,  quantity 
discounts,  distributor  discounts,  credit 
expenses,  warehousing  expenses,  and 
warranties. 

For  Uddeholm,  we  made  deductions 
to  NV  for  ocean  freight,  third-country 
inland  freight,  and  early  payment 
discounts.  For  comparisons  to  EP,  we 
made  an  addition  to  NV  for  differences 
in  credit  expenses. 

Level  of  Trade 

In  accordance  with  section 
773(aKl)(A)  of  the  Act,  and  the 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URAA  (at 
pages  829-831),  to  the  extent 
practicable,  the  Department  will 
calculate  NV  based  on  sales  at  the  same 
level  of  trade  as  the  U.S.  sale  (either  EP 
or  CEP).  When  there  are  no  sales  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sale(s),  the  Department 
may  compare  sales  in  the  U.S.  and 
foreign  markets  at  a  different  level  of 
trade,  and  adjust  NV  if  appropriate.  The 
NV  level  of  trade  is  that  of  the  starting- 
price  sales  in  the  home  market.  [See  e.g.. 
Certain  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Taiwan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  Fed. 
Reg.  31070  (June  6,  1997). 

As  the  Department  explained  in  Gray 
Portland  Cement  and  Clinker  froia 
Mexico:  Final  Results  of  Antidumping 
Duty  Administrative  Review,  (Cement 
from  Mexico)  62  Fed.  Reg.  17148,  17156 
(April  9, 1997),  for  both  EP  and  CEP.  the 
relevant  transaction  for  the  level  of  trade 
analysis  is  the  sale  from  the  exporter  to 
the  importer.  While  the  starting  price  for 
CEP  is  that  of  a  subsequent  resale  to  an 
unaffiliated  buyer,  the  construction  of 
the  CEP  results  in  a  price  that  would 
have  been  charged  if  the  importer  had 
not  been  affiliated.  We  calculate  the  CEP 
by  removing  bom  the  first  resale  to  an 
independent  U.S.  customer  the 
expenses  under  section  772(d)  of  the 


Act  and  the  profit  associated  with  these 
expenses.  These  expenses  represent 
activities  undertaken  by  the  affiliated 
importer.  Because  the  expenses 
deducted  imder  section  772(d)  represent 
selling  activities  in  the  United  States, 
the  deduction  of  these  expenses 
normally  yields  a  different  level  of  trade 
for  the  CEP  than  for  the  later  resale 
(which  we  use  for  the  starting  price). 
Movement  charges,  duties,  and  taxes 
deducted  under  section  772(c)  do  not 
represent  activities  of  the  affiliated 
importer,  and  we  do  not  remove  them 
to  obtain  the  CEP  level  of  trade. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  than 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  diffierent  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  goods  being  sold  by 
the  producer  and  extends  to  the  sale  to 
the  final  user.  The  chain  of  distribution 
between  the  producer  and  the  final  user 
may  have  many  or  few  links,  and  each 
respondent's  sales  occur  somewhere 
along  this  chain.  In  the  United  States, 
the  resp>ondent's  sales  are  generally  to 
an  importer,  whether  independent  or 
affiliated.  We  review  and  compare  the 
distribution  systems  in  the  home  mariwt 
and  the  United  States,  including  selling 
functions,  class  of  customer,  and  the 
extent  and  level  of  selling  expenses  for 
each  claimed  level  of  trade.  Customer 
.  categories  such  as  distributor,  retailers 
or  end-users  are  commonly  used  by 
respondents  to  describe  levels  of  trade, 
but,  without  substantiation,  they  are 
insufficient  to  establish  that  a  claimed 
level  of  trade  is  valid.  An  analysis  of  the 
chain  of  distribution  and  of  the  selling 
functions  substantiates  or  invalidates 
the  claimed  levels  of  trade.  If  the 
claimed  levels  are  different,  the  selling 
functions  performed  in  selling  to  each 
level  should  also  be  different. 
Conversely,  if  levels  of  trade  are 
nominally  the  same,  the  selling 
functions  performed  should  also  be  the 
same.  Different  levels  of  trade 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  levels  of  trade. 
Differences  in  levels  of  trade  are 
characterized  by  purchasers  at  different 
stages  of  marketing  or  their  equivalent 
which,  in  this  case,  are  the  different 
stages  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  different 
functions  in  selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  level  of  trade  affects 
price  comparability.  We  determine  any 
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effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market;  or  the  third-country  market 
used  to  calculate  NV  when  the  aggregate 
volimie  of  sales  in  the  home  market  is 
less  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales.  Any  price  effect 
must  be  manifested  in  a  pattern  of 
consistent  price  differences  between 
home  market  (or  third-country)  sales 
used  for  comparison  and  sales  at  the 
equivalent  level  of  trade  of  the  export 
transaction.  (See,  e.g.  Granular 
Polytetrafluorethylene  Resin  bom  Italy; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  Fed. 
Reg.  26283,  26265  (May  13, 1997); 
Cement  bom  Mexico,  at  17148.)  "To 
quantify  the  price  differences,  we 
calculate  the  difference  in  the  average  of 
the  net  prices  of  the  same  models  sold 
at  different  levels  of  trade.  We  use  the 
average  percentage  diffiarence  betvreen 
these  net  prices  to  adjust  NV  when  the 
level  of  trade  of  NV  is  different  from 
that  of  the  export  sale.  If  there  is  a 
pattern  of  no  price  differences,  then  the 
difference  in  level  of  trade  does  not 
have  a  price  effect  and,  therefore,  no 
adjustment  is  necessary. 

Section  773  of  the  statute  also 
provides  for  an  adjustment  to  NV  when 
NV  is  based  on  a  level  of  trade  different 
from  that  of  the  CEP  if  the  NV  is  more 
remote  from  the  fectory  than  the  CEP 
and  we  are  unable  to  determine  whether 
the  difference  in  levels  of  trade  between 
CEP  and  NV  affects  the  comfmrability  of 
their  prices.  This  latter  situation  might 
occur  when  there  is  no  home  market  (or 
third-coimtry)  level  of  trade  equivalent 
to  the  U.S.  sales  level  or  where  there  is 
an  equivalent  home  market  (or  third- 
country)  level  but  the  data  are 
insufficient  to  support  a  conclusion  on 
price  effect  [See  e.g.,  Certain  Corrosion 
Resistant  Cairbon  Steel  Flat  Products  and 
Cut-to- Length  Carbon  Steel  Plate  bom 
Canada  Final  Results  of  Antidumping 
Duty  Administrative  Reviews  Fed.  Reg. 
18448,  18466  (April  15,  1997)).  This 
adjustment,  the  CEP  o&et,  is  identified 
in  section  773(a)(7)(B)  and  is  the  lower 
of  the  following: 

*The  indirect  selling  ex|>enses  of  the 
home  market  (or  third-country)  sale. 

*The  indirect  selling  expenses 
deducted  bom  the  starting  price  used  to 
calculate  CEP. 

The  CEP  ofEset  is  not  automatic  each 
time  we  use  CEP.  (See  Mechanical 
Transfer  Presses  from  Japan,  Final 
Results  of  Antidmnping  Administrative 
Review  62  Fed.  Reg.  17148, 17156 
(October  9, 1996).  The  CEP  offset  is 
made  only  when  the  home  market  (or 
third  country)  sale  is  more  advanced 
than  the  level  of  trade  of  the  U.S.  CEP 


sale  and  there  is  not  an  appropriate 
basis  for  determining  whether  there  is 
an  effect  on  price  comparability.  [See 
e.g..  Cement  bom  Mexico,  at  17156.) 

We  requested  information  concerning 
the  selling  functions  associated  with 
each  phase  of  marketing,  or  the 
equivalent,  in  each  of  Uddeholm's  and 
Avesta's  markets.  For  Avesta,  we 
determined  that  one  level  of  trade 
existed  in  the  home  market.  Avesta 
offered  the  same  sellii^  terms  and 
conditions,  and  provided  the  same  level 
of  marketing  assistance,  customer 
service,  and  technical  service  to  each  of 
its  home  market  customers.  We  also 
determined  that  one  level  of  trade  exists 
for  Uddeholm's  third-country  sales. 
Uddeholm  offered  the  same  level  of 
inventory  maintenance,  technical 
advice,  and  after  sale  servicing  to  each 
of  its  Canadian  customers. 

On  its  EP  sales,  Uddeholm  provided 
no  inventory  maintenance  or 
advertising,  and  a  lesser  degree  of 
technical  advice  than  it  did  on  its  third- 
coimtry  sales.  Udd^olm  however, 
provided  after-sales  sarvicing,  and 
freight  and  delivery  assistance  on  both 
its  EP  and  third-country  sales. 
Accordingly,  for  purposes  of  this 
review,  we  determined  that  the 
differences  in  selling  functions  between 
Uddeholm's  EP  and  third-country  sales 
were  not  sufficienUy  large  to  constitute 
separate  levels  of  trade. 

To  determine  whether  Avesta  and 
Uddeholm's  CEP  and  NV  sales  were  at 
the  same  level  of  trade,  we  reviewed 
information  submitted  in  their 
questionnaire  responses  regarding 
selling  functions  and  marketing 
processes  associated  with  both 
categories  of  sales. 

The  U.S.  subsidiary's  sales  entailed 
selling  functions  such  as  inventory 
maintenance,  after  sales  servicing, 
technical  advice,  advertising,  freight 
and  delivery  arrangement,  uid 
warranties.  Although  Avesta's  sales  in 
the  home  market  and  Uddeholm's  sales 
in  Canada  were  made  at  a  marketing 
stage  similar  to  that  in  the  U.S.,  and 
entailed  essentially  the  same  selling 
functions  as  described  above,  we  are 
using  the  CEP  methodology  in  making 
price  comparisons.  In  determining  the 
level  of  trade  for  the  U.S.  sales,  we  only 
considered  the  selling  activities 
reflected  in  the  price  after  making  the 
appropriate  adjustments  under  section 
772(d)  of  the  Act.  [See  e.g..  Certain 
Stainless  Wire  Rods  from  France:  Final 
Results  of  Antidumping  Administrative 
Review,  (61  Fed.  Reg.  47874, 
(September  11, 1996). 

Based  on  a  comparison  of  the  home 
market  (or  third-country  market)  and 
this  CEP  level  of  trade,  we  find 


significantly  different  levels  of  selling 
functions.  Further,  based  on  the 
distribution  phase  at  which  the  home 
market  or  third-country  transaction 
takes  place  and  the  nature  of  the  selling 
functions  they  entail,  we  find  the  home 
market  sales  of  Avesta  and  the  third - 
country  sales  of  Uddeholm  to  be  at  a 
different  level  of  trade  from  and  more 
remote  from  the  factory  than  the  CEP 
sales. 

As  explained  above,  all  of 
Uddeholm's  third  country  sales,  and 
Avesta's  home  market  sales,  were  at  a 
single  level  of  trade  which  is  different 
from  the  CEP  level  of  trade.  Section 
773(a)(7)(A)  of  the  Act  directs  us  to 
make  an  adjtistment  for  differences  in 
levels  of  trade  where  such  difiierences 
affect  price  comparability.  However,  we 
were  unable  to  quantify  such  price 
differences  from  information  on  the 
record.  As  indicated  above,  in 
accordance  with  section  773(a)(7)(B)  of 
the  Act,  a  CEP  offset  is  warranted  where 
normal  value  is  established  at  a  level  of 
trade  which  constitutes  a  more 
advanced  stage  of  distribution  (or  the 
equivalent)  than  the  level  of  trade  of  the 
CEP  sale  and  the  data  available  do  not 
provide  an  appropriate  basis  to 
determine  a  level  of  trade  adjustment 
Because  we  have  determined  that  the 
home  market  or  third-country  level  of 
trade  is  more  remote  from  the  fectory 
than  the  CEP  level  of  trade  but  the  data 
necessary  to  calculate  the  level  of  trade 
adjustment  are  unavailable,  we  made  a 
CEP  offset  pursuant  to  section 
773(a)(7)(B)  of  the  Act. 

Salea  Comparisons 

To  determine  whether  sales  of 
stainless  steel  plate  in  the  United  States 
were  made  at  less  than  NV,  we 
compared  USP  to  the  NV,  as  described 
in  the  "United  States  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777(A)  of  the 
Act,  we  calculated  monthly  weighted- 
average  prices  for  NV  and  compared 
these  to  individual  U.S.  transactions. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  margins  exist  for  the  period 
June  1.  1995  through  May  31,  1996: 


Company 

Margin 
(perMfit) 

Avesta 

33.91 

Uddeholm 

4.57 

Parties  to  this  proceeding  may  request 
disclosure  within  five  days  of 
publication  of  this  notice  and  any 
interested  party  may  request  a  hefuing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
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days  after  the  date  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  37  days  after  the  date  of 
publication.  The  Department  will 
publish  the  final  results  of  this 
administrative  review,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  120 
days  after  the  publication  of  this  notice. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidiunping 
duties  on  all  appropriate  entries. 
Because  the  inability  to  link  sales  with 
specific  entries  prevents  calculation  of 
duties  on  an  entry-by-entry  basis,  we 
have  calculated  an  importer  specific  ad 
valorem  duty  assessment  rate  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  these 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  (This  is  equivalent  to  dividing  the 
total  amount  of  antidumping  duties, 
which  are  calculated  by  taking  the 
difference  between  NV  and  U.S.  Price, 
by  the  total  U.S.  value  of  the  sales 
compared,  and  adjusting  the  restilt  by 
the  average  difference  between  U.S. 
price  and  customs  value  for  all 
merchandise  examined  diu'ing  the  POR.) 
The  Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
final  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  determination  and  for 
future  defKJsits  of  estimated  duties. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  these 
administrative  reviews  for  all  shipments 
of  stainless  steel  plate  from  Sweden 
entered,  or  withdJrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the  Act; 
(1)  the  cash  deposit  rate  for  reviewed 
firms  will  be  the  rate  established  in  the 
final  results  of  administrative  review, 
except  if  the  rate  is  less  than  0.50 
percent,  and  therefore,  de  minimis 
within  the  meaning  of  19  CFR  353.6.  in 
which  case  the  cash  deposit  rate  will  be 
zero;  (2)  for  merchandise  exported  by 
manufacturers  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value  (LTFV) 


investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  these  reviews,  or  the 
LTFV  investigation;  and  (4)  if  neither 
the  exporter  nor  the  manufacturer  is  a 
firm  covered  in  this  or  any  previous 
review  or  the  original  fair  value 
investigation,  the  cash  deposit  rate  will 
be  4.46%. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26(b)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  these  review 
periods.  Failure  to  comply  with  this 
requirement  cotild  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  June  30,  1997. 
Robert  S.  LaRoHa. 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  97-17725  Filed  7-7-97;  8:45  am) 

BILLJNQ  CO0€  3S1»-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Inventions,  Government  Owned; 
Availability  for  Licensing 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  A  Government  Owned 
Invention  Available  for  Licensing.  - 

SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of 
Commerce,  and  is  available  for  licensing 
in  accordance  with  35  U.S.C.  207  and  37 
CFR  Part  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Industrial 


Partnerships  Program.  Building  820, 
Room  213,  Gaithersburg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPL£MENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA") 
with  the  licensee  to  perform  further 
research  on  the  invention  for  purposes 
of  commercialization.  The  invention 
available  for  licensing  is: 

N7Sr  Docket  Number:  96-054PCT. 

Title:  New  Non-Halogenated  Fire 
Retardant  For  Commodity  And 
Engineering  Poljrmers. 

Abstract:  A  fiie  retardant  system 
using  zirconia  or  zirconia  combined 
with  a  boron  compoimd  significantly 
reduces  the  flammability  of  commodity 
and  engineering  (>olymers. 

Dated:  July  1, 1997. 
Oaime  Banlen-MiBBB, 
Director,  Program  Office. 
(FR  Doc.  97-17758  Filed  7-7-97;  8:45  am] 
MtXMG  COOE  361*-13>«l 


DEPARTMENT  OF  COMMERCE 

Nationai  Institute  of  Standards  and 
Tsctmology 

Announcement  of  Masting  of  National 
Confsrence  on  Weights  and  Msasurss 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  82nd  Annual  Meeting  of  the 
National  Conference  on  Weights  and 
Measures  will  be  held  July  20  through 
24. 1997.  at  Swissotel,  Chicago,  Illinois. 
The  meeting  is  open  to  the  public.  The 
National  Conference  on  Weights  and 
Measures  is  an  organization  of  weights 
and  measures  enforcement  officials  of 
the  states,  counties,  and  cities  of  the 
United  States,  and  private  sector 
representatives.  The  interim  meeting  of 
tbe  conference,  held  in  January,  1997,  as 
well  as  the  annual  meeting,  bring 
together  enforcement  officials,  other 
government  officials,  and 
representatives  of  business,  industry, 
trade  associations,  and  consumer 
organizations  to  discuss  subjects  that 
relate  to  the  field  of  weights  and 
measures  technology  and 
administration. 

Pursuant  to  (15  U.S.C.  272(B)(6)),  the 
National  Institute  of  Standards  and 
Technology  acts  as  a  sponsor  of  the 
National"  Conference  on  Weights  and 
Measures  in  order  to  promote 
imiformity  among  the  States  in  the 
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complex  of  laws,  regulations,  methods, 
and  toting  equipment  that  comprises 
regulatory  control  by  the  States  of 
commercial  weighing  and  measuring. 
DATE:  The  meeting  will  be  held  July  20- 
24, 1997. 

LOCATION:  Swissotel,  Chicago,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gilbert  M.  Ugiansky,  Executive 
Secretary,  National  Conference  on 
Weights  and  Measures,  P.O.  Box  4025, 
Gaithersburg,  Maryland  20885. 
Telephone:  (301)  975-4005. 

Dated:  )uly  1,1997. 
Elaine  Bunten-Minei. 
Director,  Program  Office. 
[FR  Doc.  97-17757  Filed  7-7-97;  8:45  am] 
BNJJNO  cow  M10-13-M 


COMMTTTEE  FOR  THE 
MPLEMENTATKM  OF  TEXTILE 
AGREEMENTS 

Ad)ustnMnt  of  Import  UhiKs  tor  Certain 
CottoHi  Wool,  Man-Mads  FHisr,  SUk 
Disna  ana  mnsr  TsgevDis  riser 
TsxIHss  and  TsxtNs  Products 
Pfsducsd  or  ManutoctMwd  fm  Macau 

July  1, 1997. 

AOBtCY:  Committee  Iw  the 

Implementation  of  Textile  Agreonents 

(OTA). 

ACTION:  Issuing  a  directive  to  the 
CommissicHier  of  Customs  increasing 
limits. 

EFFECTIVE  DATE:  July  9, 1997. 
FOR  FURTHER  MKMMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  462-4212.  For  infcHmati(»  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATKM: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  increased  by 
recrediting  unused  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tarifi' 
Schedule  of  the  United  States  (see 
Federal  Registo-  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 


see  61  FR  68244,  published  on 
December  27,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Impleqtentation 
of  Textile  Agreements. 

Committee  for  the  Implemeotation  of  Textile 
AgranoMBts 

July  1,1997. 

Commissioner  of  Custcnns, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20. 1996.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textik  Agreements.  That  directive 
concems  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
which  began  on  January  1, 1997  and  extends 
throu^  Deoamber  31, 1997. 

Efiective  on  July  9,  1997.  you  are  directed 
to  incwaae  the  cumet  limits  iot  the 
following  catagcMiea,  as  provided  far  under 
the  Uruguay  Round  Afraemants  Act  and  tlie 
Uruguay  Round  Agreement  on  Textilea  and 
Qothiag: 


Calagory 

Adpueled  tiweive-inonll) 

emit' 

LevelB  in  Group  1 

333/334/336«33/ 

264,356  dozen  ot 

834/836. 

wdich  not  more  than 

139.253  dozen  shaH 

be  in  Categories 

333/335/833/835. 

336«36 

62.657  dozen. 

338 

340,316  dozen. 

339 

1.420,016  dozen. 

340 

322,109  dozen. 

341  

200,008  dozen. 

342 

93,192  dozen. 

345 

57,471  dozen. 

347/348/847 

772,516  dozen. 

351/851  

73,580  dozen. 

359-0659-C2  

375,950  kik)granis. 

359-V3  

125,317  kitograms. 
1.743.216  dozen. 

638/639/838 

642/842 

124,112  dozen. 

647/648  

586.102  dozen. 

Group  II 

400-469,  as  a  group 

1 ,503,005  square  me- 

ters equivalent 

445/446 

81 ,029  dozen. 

2  Category  359-C:  only  HTS  numbers 
6103.42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010.  6203.42.2090,  6204.622010, 
6211.32.0010,  6211.32.0025  and 
6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.432020, 
6103.43.2025,  6103.492000,  6103.49.8038. 
6104.63.1020,  6104.63.1030,  6104.69.1000, 
6104.69.8014,  6114.30.3044.  6114.30.3054, 
6203.43.2010,  6203.43.2090,  6203.49,1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010. 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 

3  Category  359-V:  only  HTS  nurrtwrs 
6103.19.2030,  6103.19.9030,  6104.12.0040, 
6104.19.8040,  6110.20.1022,  611020.1024, 
6110202030,  6110202035,  6110.90.9044, 
6110.90.9046,  6201.922010,  6202.922020, 
6203.19.1030.  6203.19.9030,  6204.12.0040. 
6204.19.8040,  6211.32.0070  md 
6211.42.0070. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553(a)(1).  , 

Sincerely. 

Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc  97-177ee  Filed  7-7-97;  8:45  am] 


COMMODITY  FUTIMES  TRADMG 


Chicago  Board  of  Trads  Fiiturss 
Contnct  in  Whsst;  flsqusst  tor  PubNe 
coiNHfisfit  on  OsNvsry  PoMt 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1996. 


AQENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Request  for  Public  Qunment  on 
the  Dehvery  Specifications  of  the 
Chicago  Board  of  Trade's  Wheat  Futures 
Contract. 

SUMMARY:  The  Conimodity  Futures 
Trading  Commission  ("Commission"), 
by  letter  dated  December  19,  1996, 
issued  a  request  to  the  Board  of  Trade 
of  the  City  of  Chicago  ("CBT")  to 
undertake  a  study  of  the  dehvery 
specifications  of  its  wheat  futures 
contract  and  to  submit  its  findings  to  the 
Commission  by  April  18, 1997,  120  days 
from  the  date  of  the  Commission's 
request.  By  letter  dated  April  18,  1997, 
the  CBT  responded  by  providing  a 
status  report  to  the  Commission  of  its 
actions.  In  that  response,  the  CBT 
reported  that  the  CBT  would  refrain 
from  acting  on  the  recommendations  of 
the  special  task  force  which  it  had 
appointed  and  would  instead  conduct 
market  research  to  determine  whether  a 
broader  review  of  the  contract  not 
limited  to  its  delivery  terms  should  be 
undertaken. 
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The  Commission  is  seeking  public 
comment  on  various  issues  relating  to 
the  current  delivery  specifications  of  the 
wheat  futures  contract.  The  Coiflmission 
has  determined  that  it  is  in  the  public 
interest  to  do  so,  and  that  such 
publication  will  assist  the  Commission 
in  considering  the  views  of  interested 
persons,  and  is  consistent  with  the 
purposes  of  the  Commodity  Exchange 
Act. 

DATES:  Comment  must  be  received  by 
August  22,  1997. 

ADDRESSES:  Comments  should  be 
mailed  to  the  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre.  1155  21st  Street,  N.W., 
Washington,  D.C.  20581,  attention: 
Office  of  the  Secretariat;  transmitted  by 
facsimile  at  (202)  418-5521;  or 
transmitted  electronically  to 
(secretary®cftc.gov).  Reference  should 
be  made  to  "Wheat  Delivery  Points." 

FOR  FURTHER  WFORMATKW  CONTACT:  John 
Mielke,  Acting  Director,  or  Paul  M. 
Architzel,  Chief  Counsel,  Division  of 
Economic  Analysis,  Commodity  Futures 
Trading  Commission,  Three  Lafayette 
Centre,  1155  2l8t  Street,  N.W., 
Washington,  D.C.  20581,  (202)  418- 
5260,  or  electronically,  Mr.  Architzel  at 
(PArchitzel@cftc.govl. 

SUPPLEMENTARY  rNFORMATION:  The 
Commodity  Futures  Trading 
Commission  ("Commission"),  by  letter 
dated  December  19,  1996,  notified  the 
Board  of  Trade  of  the  City  of  Chicago 
("CBT"),  under  Section  5a(a)(10)  of  the 
Act  ("Act"),  7  U.S.C.  §  7a(a)(10),  that  the 
delivery  terms  of  the  CBT  com  and 
soybean  futures  contracts  no  longer 
accomplish  the  statutory  objectives  of 
"permitftingj  the  delivery  of  any 
commodity  *   *   *  at  such  point  or 
points  and  at  such  quality  and 
iocational  price  differentials  as  will  tend 
to  prevent  or  diminish  price 
manipulation,  market  congestion,  or  the 
abnormal  movement  of  such  commodity 
in  interstate  commerce."  (December 
notification).  In  addition,  the 
Commission  instructed  the  CBT  to 
consider  immediately  the  adequacy  of 
the  delivery  specifications  of  its  wheat 
fut\ires  contract.  ^  The  Commission 
directed  the  CBT  to  complete  its 
consideration  of,  and  to  report  to  the 
Commission  on  its  consideration  of 


'  The  C3T"s  wheat  futures  contract  provides  for 
the  delivery  of  various  grades  and  classes  of  wheat, 
but  traditionally  the  futures  contract  has  priced  No. 
2  soft  red  winter  wheat.  Delivery  is  made  by  the 
transfer  of  warehouse  receipts  representing  wheat 
in  store  at  regular  warehouses.  Delivery  may  be 
made  in  Chicago  at  par.  in  Toledo  at  a  discount  of 
2  cents  per  bushel,  and  in  St.  Louis  at  a  premium 
of  8  cents  per  bushel. 


them,  within  120  days  of  the  notice — 
April  18.  1997. 

The  CBT  responded  by  way  of  a  status 
report.  Letter  dated  April  18,  1997,  to 
Chairperson  Brooksley  Bom  from 
Patrick  H.  Arbor.  Specifically,  it 
reported  that  although  a  Task  Force 
appointed  by  the  Board  of  Directors  had 
recommended  certain  changes  to  the 
delivery  terms  of  the  wheat  futures 
contract,  the  Board  had  decided  to 
refrain  from  acting  on  those 
recommendations  at  this  time.  The  CBT 
stated  that  instead  it  would  conduct  a 
market  research  effort  to  determine 
whether  a  broader  review  of  the  contract 
should  t>e  undertaken. 

In  a  subsequent  letter  dated  April  30, 
1997,  to  Chairperson  Bom,  Mr.  Arbor 
maintained  that,  "as  the  Commission  is 
aware,  the  declining  warehouse  capacity 
in  Chicago  has  not  had  a  material 
impact  on  the  CBOT's  wheat  contract 
given  the  active  cash  markets  in  Toledo 
and  St  Louis,  the  contract's  other 
delivery  points."  Moreover,  the  CBT 
noted  that  •  •  •  "the  operation  of  the 
CBOT's  wheat  contract  has  not  been  the 
focus  of  any  'comprehensive  studies'  in 
recent  years,  nor  has  an  even  arguable 
consensus  emerged  as  to  the  existence 
or  identity  of  a  problem.  Finally,  the 
CBT  protested  the  Commission's  plan  to 
seek  public  comment  on  these  issues, 
questioning  whether  the  'Commission 
planfs]  routinely  to  subject  other 
contracts  at  the  CBOT  or  other 
exchanges  to  a  comment  process  or 
public  poll  without  having 
substantiated  any  Haw  in  such 
contracts"  and  maintaining  that  "design 
and  delivery  issues  are  subject  to 
potentially  limitless  debate  *  *  *." 

The  December  notification  relating  to 
the  delivery  specifications  of  the  com 
and  soybean  futures  contracts  was  based 
on:  (1)  The  continuing  diminution  of  the 
role  of  terminal  markets  in  the  cash 
market  for  grain;  (2)  the  increasing  shift 
of  the  locus  of  the  main  channels  of 
commodity  flows  away  from  the 
delivery  points  on  the  contracts, 
particularly  the  par-delivery  point  of 
Chicago;  (3)  the  continuing  decline  in 
cash  market  activity  generally  at  the 
contracts'  delivery  points,  particularly 
Chicago;  and  (4)  the  serious,  precipitous 
drop  in  regular  warehouse  storage 
capacity  at  the  Chicago  delivery  point 
over  the  past  fourteen  months.  The 
delivery  specifications  for  the  CBT 
wheat  futures  contract  are  also  subject 
to  many  of  the  same  trends  that  have 
affected  adversely  the  com  and  soybean 
contracts.  For  example,  the  closure  of 
terminal  elevators  at  Chicago,  the 
contract's  par  delivery  point,  affects 


delivery  capacity  for  wheat  as  surely  as 
for  com  and  soybean  futures.^ 

Contrary  to  tne  CBT's  contention  that 
the  wheat  futures  contract  has  not  been 
focus  of  any  comprehensive  studies  in 
recent  years,  the  scope  of  several  of  the 
1991  studies  that  were  simimarized  in 
the  December  notification  included  the 
delivery  terms  of  the  CBT  wheat 
contract,  as  well  as  the  com  and 
soybean  contracts.  Indeed,  the 
Commission's  study  specifically 
analyzed  possible  revisions  to  delivery 
specifications  for  the  CBT's  wheat 
contract,  suggesting  consideration  of  a 
number  of  possible  alternatives  to 
address  the  problems  in  deliverable 
supplies  plainly  evident  by  the  time  of 
the  1991  study.  These  included:  (1)  An 
expanded  Toledo  delivery  area;  (2) 
shipping  certificate  deliveries  in  an  area 
focused  near  the  confluence  of  the  Ohio 
and  Mississippi  rivers;  or  (3)  a  shipping 
certificate  contract  deliverable  to  lower 
Mississippi  River  export  elevators.  In 
addition,  an  October  11, 1995,  letter 
from  Commission  Chairwoman  Mary 
Schapiro  to  the  CBT  expressing  the 
Commission's  concerns  regarding  the 
adequacy  of  the  delivery  provisions  in 
light  of  the  recent  closure  of  Chicago 
elevators  specifically  included  reference 
to  the  wheat  contract  and  urged  the  CBT 
to  take  remedial  action  to  correct  the 
long-term  problems  in  these  contracts, 
including  the  wheat  futures  contract. 

Although  the  Commission  previously 
requested  comment  on  the  wheat 
contract  in  connection  with  its 
publication  of  the  December  notification 
and  request  for  public  comment,  most 
commenters  limited  the  focus  of  their 
comments  to  the  com  and  soybean 
futures  contracts,  the  subject  of  the 
Section  5a(a)(10)  notification.  In  view  of 
the  CBT's  determination  to  continue  its 
research  and  study  of  these  matters,  the 
Commission  has  concluded  that  public 
comment  on  these  issues,  including 
potential  changes  to  the  wheat 
contract's  delivery  specifications,  may 
facilitate  their  consideration.  It  also  will 
assist  the  Commission  in  its 
consideration  of  the  concerns  identified 


'  In  limiting  the  effect  of  the  December 
notification  under  section  5a(a)(10)  of  the  Act  to  the 
CBT  com  and  soybean  futures  contract,  the 
Commission  noted  that  "the  CBT  wheat  futures 
contract  (specificationsl  are  also  subject  to  many  of 
the  same  trends  which  have  afTected  adversely  the 
com  and  soybean  contracts."  The  Commission  did 
not  include  the  wheat  contract  in  the  section 
5a(a)(10)  December  notification  on  the  basis  of  any 
determination  that  its  terms  meet  the  Act's 
requirements,  but  rather  to  provide  the  CBT  a  fuller 
opportunity  to  consider  the  issues  related  to  wheat 
before  mating  any  determination  of  the  issue.  The 
Commission  believed  this  was  appropriate  in  light 
of  the  CBT's  full  consideration  of  the  issues  relating 
to  its  com  and  soybean  contracts  during  the 
previous  year.  61  FK  67999. 
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in  the  December  notification  relating  to 
the  CBT  wheat  futures  contract.  The 
Commission  is  of  the  view  that  the 
public  has  an  important  role  to  fulfill 
and  a  critical  interest  in  a  full  airing  of 
these  issues.  Accordingly,  the 
Commission  is  hereby  separately 
requesting  written  data  and  views  from 
interested  members  of  the  public 
relating  to  the  CBT  wheat  contract.  The 
submission  of  data  relating  to  cash 
market  flows  of  No.  2  soft  red  winter 
wheat,  relevant  Iocational  price 
difiiBrentials,  and  other  relevant   . 
economic  evidence  would  be  especially 
useful.  Commenters  are  specifically 
requested  to  address  the  following 
issues: 

1.  Does  a  problem  exist  with  regard  to 
the  current  delivery  specifications  of  the 
CBT  wheat  contract?  If  so,  to  what 
extent  is  the  problem  a  lack  of  adequate 
deliverable  supplies  at  Chicago,  Toledo, 
and  St.  Louis?  With  respect  to  Toledo 
and  St.  Louis,  are  the  differentials  on 
the  contract  set  appropriately  to  reflect 
cash  market  price  differentials?  What  is 
the  economic  deliverable  capacity  at  St. 
Louis  in  light  of  the  through-put  nature 
of  the  facilities  located  there? 

2.  To  what  extent  do  the  current  CBT 
delivery  specifications  for  wheat  reflect 
flows  of  wheat  in  the  cash  market?  To 
the  extent  that  the  delivery  terms  of  the 
futures  contract  differ  from  the  wheat 
flows  in  the  cash  market,  does  this  have 
any  detrimental  impact  on  the  trading  of 
the  wheat  futures  contract  or  on  the 
cash  market  for  wheat? 

3.  What  is  the  likely  effect  of  a  fiulure 
to  modify  the  current  delivery  terms  of 
the  contract? 

4.  What  alternative  delivery 
specifications  are  available  to  increase 
deliverable  supplies  on  the  contract? 

In  this  respect,  commenters  are 
requested  to  address  the  following 
questions,  supplying,  to  the  extent 
available,  economic  data  or  studies  in 
support  of  their  conclusions: 

a.  Given  the  declining  role  of  Chicago 
as  a  cash  market  for  wheat,  should  it  be 
retained  as  a  delivery  point  on  the 
futtures  contract? 

b.  What  are  the  advantages  and 
disadvantages  of  expanding  the  Toledo, 
Ohio  delivery  point  to  encompass  off- 
water  elevators  in  neighboring  counties? 

c.  What  are  the  advantages  and 
disadvantages  of  expanding  the  St. 
Louis,  Missouri  delivery  point  to 
encompass  river  stations  and  off-water 
elevators  in  neighboring  coimties? 

d.  What  are  the  advantages  and 
disadvantages  of  permitting  delivery  at 
St.  Louis  via  shipping  certificates,  rather 
than  warehouse  receipts?  Should  such 
shipping  certificates  be  backed  by 
warehouse  receipts  at  or  near  that 


location  or  by  financial  guarantees  of 
performance? 

e.  If  delivery  at  St.  Louis  by  shipping 
certificate  is  advisable,  should  other 
delivery  points  on  the  contract  also 
provide  for  delivery  by  shipping 
certificate?  Is  consistency  of  delivery 
instrument  among  delivery  points 
necessary  or  desirable?  What  is  the 
likely  effect  of  lack  of  consistency  in  the 
type  of  delivery  instrument  for  different 
delivery  points? 

f.  What  are  the  advantages  and 
disadvantages  of  providing  for  delivery 
via  shipping  certificates  at  elevators 
located:  (i)  On  the  Mississippi  River 
located  between  St.  Louis  and  Memphis 
or  (ii)  on  the  Mississippi  River  between 
St.  Louis  and  Cairo  and  (iii)  on  the  Ohio 
River  between  Cairo  and  Louisville, 
Kentucky? 

g.  What  are  the  advantages  and 
disadvantages  of  specifying  delivery  to 
lower  Mississippi  River  export 
elevators? 

5.  Is  there  a  single  location,  or  a 
limited  number  of  locations,  that  offer 
either  sufficient  stocks  or  receive 
sufficient  flows  of  one  class  of  wheat 
adequate  to  sup(>ort  futures  trading  and 
to  tend  to  prevent  or  diminish  price 
manipulation,  market  congestion  or  the 
abnormal  movement  of  such  commodity 
in  interstate  commerce? 

Issued  in  Washington,  D.C,  this  Ist  day  of 
)uly,  1997  by  the  Commodity  Futures 
Trading  Commission. 
Jean  A.  Webb, 

Secrettuy  of  the  Commission . 
[PR  Doc.  97-17721  Filed  7-7-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 
OMce  of  ttie  Secretary 


SubmtssionforOMB 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form:  Direct 
Deposit  Authorization,  DD  Form  X311, 
OMB  Number  0730— (To  Be 
Determined). 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  252,000. 

Responses  per  Respondent:  1. 

Annua]  Responses:  252,000. 

Avemge  Burden  per  Response:  30 
minutes. 

Annual  Burden  Hours:  126,000. 


Needs  and  Uses:  This  collection  of 
information  is  necessary  to  meet  the 
Department  of  Defense  and  the 
Department  of  Treasury's  requirements 
to  process  civilian  and  military 
personnel  requests  to  authorize  direct 
deposits  of  net  payments,  travel 
payments,  and  savings  allotments  to 
financial  institutions  to  which  payment 
is  to  be  directed.  The  information  is 
required  by  the  Treasiuy  Financial 
Manual,  Bulletin  No.  95-07.  dated 
December  16, 1994,  and  DoD  Financial 
Management  Regulation,  Volume  5.  The 
Direct  Deposit  Authorization  form  will 
be  used  for«ll  DoD  personnel  including 
ci'vilians,  active  and  retired  military, 
and  annuitants.  The  form  Ynl\  be 
completed  and  signed  by  the  payee  and 
forwarded  to  their  paying  office.  The 
information  can  be  obtained  from  the 
payee's  banking  documents.  The  paying 
office  will  enter  the  Direct  Deposit 
enrollment  information  into  the  payroll 
system,  and  at  the  same  time  assure 
proper  identification  of  the  payee.  The 
data  will  be  forwarded  to  the  payee's 
financial  institution  by  the  servicing 
Federal  Reserve  Bank. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

CfhW  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
infiirmation  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget.  Desk  Officer 
for  DoD,  Room  10236.  New  Executive 
Office  Building.  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302, 

Dated:  July  1,1997. 
Patricia  L.  Topping, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-17711  Filed  7-7-97;  8:45  ami 
HUMQOOOE  MOO  W  M 


DEPARTMENT  OF  DEFENSE 

Office  Of  ttie  Secretary 

Defenee  Science  Board  Teak  Force  on 
Underground  Facilities 

ACTKM:  Notice  of  advisory  committee 
meetings. 


The  Defense  Science  Board 
Task  Force  on  Underground  Facilities 
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will  meet  in  closed  session  on  August 
26-28.  1997  at  Strategic  Analysis,  Inc., 
4001  N.  Fairfax  Drive,  Arlington, 
Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  address  the  threat  to 
U.S.  interests  posed  by  the  growth  of 
underground  facilities  in  unfriendly 
nations.  The  Task  Force  should 
investigate  technologies  and  techniques 
to  meet  the  international  security  and 
military  strategy  challenges  posed  by 
these  hcilities. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
P.L.  No.  92-463,  as  amended  (5  U.S.C. 
App.  n,  (1994)),  it  has  been  determined 
that  this  DSB  Task  Force  meeting 
concerns  matters  listed  in  5  U.S.C. 
§  552b(c)(l)  (1994),  and  that  accordingly 
this  meeting  will  be  closed  to  the 
public. 

Dated:  ]uly  1,1997. 
L.M.  Byniun, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-17710  Filed  7-7-97:  8:45  am) 

aiUJNG  COM  sow  <M  M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Reviaw; 
Comment  Request 

>AGEMCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August  7, 
1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue.  SW.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 


FOR  FURTHER  INFOraHATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time, 
Monday  through  Friday. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Tide;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  July  1,  1997. 

Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Office  of  Postsecondary  Education 

Title:  Student  Assistance  General 
Provisions — Subpart  E  (Verification  of 
Student  Aid  Application  Information). 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  2,099,000. 

Burden  Hours:  365,833. 

Abstract:  Verification  of  Application 
Information  for  Title  IV  Student 
Financial  Assistance  Programs. 
Applicants,  and  in  some  cases,  the 
applicant's  parents  must  provide 


documentation  to  support  data  listed  on 
the  Application  for  assistance. 

(FR  Doc.  97-17687  Filed  7-7-97;  8:45  ami 

BILUNG  CODE  4000-01 -P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  CP97-601-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application  for  Abandonment 

)uly  1, 1997. 

Take  notice  that  on  June  23,  1997, 
Northern  Natural  Gas  Company 
(Northern),  1111  South  103rd  Street. 
Omaha,  Nebraska  68124,  filed  in  Docket 
No.  CP97-601-000,  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  (NGA)  and  Part  157  of  the 
Commission's  Regulations  for 
permission  and  approval  to  abandon  a 
total  of  fourteen  compressor  units  and 
stations,  with  appurtenances,  located  in 
Kansas,  Oklahoma,  Texas,  and 
Michigan,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northern  states  that  the  compressor 
units  and  stations  proposed  to  be 
abandoned  in  the  instant  application, 
identified  in  Exhibit  T,  are  not  being 
utilized  due  to  changes  in  op>erating 
conditions  which  have  eliminated  the 
need  for  these  facilities.  Northern 
asserts  that  the  abandonment  of  these 
facilities  will  not  result  in  the 
abandonment  of  service  to  any  of 
Northern's  existing  shippers,  nor  will 
the  proposed  abandonment  adversely 
affect  capacity  since  the  compression  is 
no  longer  needed  to  meet  current  firm 
service  obligations. 

Northern  proposes  to  abandon  these 
units  and  stations  in-place.  However, 
Northern  indicates  that  it  may  utilize 
the  units  or  parts  firom  these  units  in  the 
future  at  other  locations  on  its  system  as 
the  need  may  arise  or  they  might  be 
salvaged.  At  the  time  these  units  are 
utilized.  Northern  says  it  will  seek  any 
required  Commission  authority  in  order 
to  install  and  operate  these  compressor 
facilities  at  a  new  location. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  22, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  and  385.211)  and  the 
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Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  piu^uant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  own  review  of  the  matter  finds 
that  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  othenvise  advised,  it  will  be 
unnecessary  for  Northetn  to  appear  or  to 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-17692  Filed  7-7-97;  8:45  am) 
BILLWO  CODE  •n7-«1-H 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QP97-6-000] 

rains  Petroleum  Company  and  Plains 
Petroleum  Operating  Company;  Notice 
of  Request  for  Summary  Ruling 

July  1. 1997. 

Take  notice  that  on  June  11, 1997, 
Plains  Petroleum  Company  and  Plains 
Petroleum  Operating  Company,  1515 
Arapahoe  Street,  Tower  3,  Suite  1000, 
Denver,  Colorado  80202  (hereafter 
"Plains"),  filed  a  motion  to  intervene 
and  request  for  summary  ruling  in 
Docket  No.  RP97-379-000.  Plains' 
request  for  summary  ruling,  as  filed  in 
that  motion,  is  hereby  assigned  Docket 
No.  GP97-6-000.  Plains  requests  that 
the  Commission  summarily  rule  that  KN 
Energy,  Inc.  (KN)  should  be  required  to 
make  any  Kansas  ad  valorem  tax 
refunds  that  Plains  might  otherwise  be 
required  to  make,  for  the  period  from 


October  1,  1984  through  September  13, 
1985. 

In  the  associated  proceeding,  in 
Docket  No.  RP97-369-000,  Public 
Service  Company  of  Colorado  and 
Cheyenne  Light,  Fuel  and  Power 
Company  filed  a  request  that  the 
Commission  issue  an  order  establishing 
procedures  for  the  payment  of  refunds 
of  overcharges  related  to  Kansas  ad 
valorem  taxes,  for  the  period  from 
October  1983  through  June  1988,  as 
required  by  the  decision  of  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  issued  on  August  2, 
1996,  in  Public  Service  Co.  of  Colorado 
v.  FERC,  91  F.3d  1478  (D.C.  Cir.  1996), 
cert,  denied,  (May  12,  1997). 

In  support  of  the  request  for  summary 
ruling.  Plains  explains:  (1)  That  Plains 
Petroleum  Company  was  a  wholly- 
owned  subsidiary  of  KN  until 
September  30,  1985;  (2)  that  Plains 
Petroleum  Company  was  the  lessee  with 
respect  to  certain  leases  within  the  State 
of  Kansas,  from  October  1, 1984  through 
November  30  1986;  and  (3)  that  the 
Kansas  leases  were  transferred  to  Plains 
Petroleum  Operating  Company,  effective 
December  1,  1986.  According  to  Plains, 
it  either  did  not  receive  Kansas  ad 
valorem  tax  reimbursements  from  KN 
during  the  period  from  October  1,  1984 
through  September  13, 1985,  or  returned 
any  ad  valorem  tax  reimbursements  it 
did  receive  to  KN,  by  means  of  a 
SI, 050,000  dividend  that  was  paid  to 
KN  on  June  30,  1985,  and  by  which  KN 
withdrew  virtually  all  cash  from  Plains 
Petroleum  Company,  leaving  Plains 
Petroleum  Company  with  only  S18,211 
in  cash  as  of  June  30,  1985.  In  view  of 
this.  Plains  asserts  that  KN  was  the 
entity  enriched  by  the  reimbursement  of 
Kansas  ad  valorem  taxes,  and  that  it  was 
KN  (not  Plains)  that  has  had  the  use  of 
those  funds  since  that  time. 

In  view  of  this.  Plains  requests  that 
the  Commission  summarily  rule  that 
any  Kansas  ad  valorem  tax  refunds  that 
Plains  might  otherwise  be  required  to 
make,  for  the  period  from  October  1 , 
1984  through  September  13,  1985, 
should  be  made  by  KN.  In  the 
alternative.  Plains  requests  the 
Commission  to  require  KN  to  show  that 
KN  did  not  receive  value  from  Plains — 
in  the  form  of  dividends,  or  otherwise — 
for  any  Kansas  ad  valorem  tax 
reimbursement  payments  that  KN  made 
to  Plains  and,  therefore,  that  KN  should 
not  be  required  to  bear  the  burden  of 
any  refunds  to  its  customers. 

Any  fttson  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington  D.C. 
20426,  in  accordance  with  Sections 


385.211  and  385.214  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  on  or  before  July  1 1 . 
1997.'  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-17694  Filed  7-7-97;  8:45  am] 
WLUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-1 847-000] 

Valero  Power  Services  Company; 
Notice  of  Clarification  of  Amendment 
to  Notification  of  Ctiange  in  Status 

July  1,  1997. 

Take  notice  that  on  June  23,  1997, 
Valero  Power  Services  Company  (Valero 
Power)  filed  a  clarification  of 
amendment  to  the  notification  of  a 
change  in  its  status  which  was 
previously  filed  on  February  26,  1997, 
The  Amendment  adopts  the  Standards 
of  Conduct  applicable  to  the 
relationship  between  Valero  Power  and 
Pacific  Gas  and  Electric  Company,  a 
wholly-owned  subsidiary  of  PG&E 
Corporation,  pending  and  after  approval 
of  the  proposed  merger  between  PG&E 
Corporation  and  Valero  Energy 
Corporation. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20436,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  must  be  filed  on  or  before 
July  8,  1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 


'  KN  Interstate  Gas  Transmission  Comptany  (KN 
Interstate)  filed  an  answer,  in  opposition  to  Plains' 
request  for  summarv  ruling  on  June  26,  1997.  in 
Docket  No  RP97-369-000.  Accordingly.  KN 
Interetate's  June  26  answer  will  be  treated  as  having 
been  filed  in  Docket  No  GP97-6-000.  but  does  not 
foreclose  KN  Interstate  from  filing  further  pleadings 
in  that  docket. 
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become  a  party  must  file  a  motioD  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lota  D.  CmbmH 
Secretary. 

(FR  Doc.  97-17693  Filed  7-7-97;  8:45  udI 
MUMO  COM  cnr-M-M 


OEPARTMENT  OF  ENERGY 

Federat  Energy  tleguliiory 
Commission 

[Docfcel  No.  ERt7-3S17-000.  •!  H.] 

Csnirsi  Winois  PubUc  Ssrvtes 
Company,  et  ai.;  Electric  Rals  and 
CotpJarale  nsQMlatlon  Filings 

July  1. 1W7. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 


tendered  for  filing  a  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Service  between  Public  Service 
Company  of  Colorado  and  Public 
Service  Company  of  Colorado — 
Wholesale  Merchant  Function.  Public 
Service  states  that  the  purpose  of  this 
filing  is  to  provide  Firm  Point-to-Point 
Transmission  Service  in  accordance 
with  its  Open  Access  Transmission 
Service  Tariff. 

Comment  date:  )uly  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


1.  Central  Oliaois  PoMic 
Co■^MBy 

(Dodtet  No.  ER97-331 7-0001 

Take  notice  that  on  June  13. 1997, 
Central  Illinois  Public  Service  Company 
(CIPS)  submitted  two  umbrella  short- 
term  firm  transmission  service 
agreements,  dated  April  19, 1997  and 
June  1, 1997.  establishing  the  following 
as  customers  under  the  terms  of  CIPS' 
Open  Access  Transmission  Tariff: 
Rainbow  Energy  Marketing  Corporation 
and  QST  Energy  Trading.  Inc. 

CIPS  requests  an  effective  date  of  June 

1.  1997,  for  the  service  agreements. 
Accordingly.  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  on  the 
two  customers  and  the  Illinois 
Commerce  Conunission. 

Comment  date:  July  15.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Public  Service  Company  of  Colorado 

[Docket  No.  ER97-331ft-000| 

Take  notice  that  on  June  13, 1997, 
Public  Service  Company  of  Colorado, 
tendered  for  filing  a  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  between  Public 
Service  Company  of  Colorado  and  E 
Prime,  Inc.  Public  Service  states  that  the 
purpose  of  this  filing  is  to  provide  Non- 
Firm  Point-to-Point  Transmission 
Service  in  accordance  with  its  Open 
Access  Transmission  Service  Tariff. 

Comment  date:  July  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Public  Service  Company  of  Colorado 

[Docket  No.  ER97-3319-OO0I 

Take  notice  that  on  June  13, 1997, 
Public  Service  Company  of  Colorado 


4.  Obio  E«lifloa  Company,  Pennaylr 
Power  Company 

(Docket  No.  ER97-3320-000I 

Take  notice  that  on  June  13.  1997. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Peimsylvania  Power  Company,  a 
Service  Agreement  with  Eastern  Power 
Distribution,  Inc.  under  Ohio  Edison's 
Power  Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  July  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Northern  States  Power  Company 
(MinaeeoU  Company) 

[Docket  No.  ER97-3321-O00) 

Take  notice  that  on  June  13. 1997. 
Northern  States  Power  Company 
(Minnesota)  (NSP)  tendered  for  filing  a 
Non-Firm  Point-to-Point  Transmission 
Service  Agreement  between  NSP  and 
PECO  Energy  Company — Power  Team. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  May  15, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreement  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  date:  July  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Southern  Company  Services,  Inc. 

[Docket  No.  ER97-3322-OOOJ 

Take  notice  that  on  June  13, 1997, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company. 
Georgia  Power  Company.  Gulf  Power 
Company,  Mississippi  Power  Company 
and  Savannah  Electric  and  Power 
Company  (collectively  referred  to  as 
Southern  Companies)  filed  a  Service 
Agreement  by  and  among  itse^as  agent 
for  Southern  Companies  and  tm  City  of 
Seneca.  South  Carolina  pursuant  to 
which  Southern  Companies  will  make 
wholesale  power  sales  to  the  City  of 
Seneca.  South  Carolina  for  a  term  in 
excess  of  one  (1)  year. 


Comment  date:  July  15. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  MP  Eamrfj,  inc. 
[Docket  No.  ER97-3323-O001 

Take  notice  that  on  Jiine  13. 1997,  MP 
Energy,  Inc.  (MP  Energy),  tendered  for 
filing  (1)  a  letter  approving  the 
participation  of  Kff*  Energy  in  the 
Western  SUtes  Power  Pool  and  (2)  MP 
Energy's  letter  confirming  its  intent  to 
participate  in  the  Western  States  Power 
Pool.  MP  Energy  has  asked  to  have  the 
documents  evidencing  its  participation 
in  the  Western  States  Power  Pool  made 
effective  as  a  rate  schedule  as  of  April 
25, 1997  (the  date  on  which  its 
participation  in  the  Western  States 
Power  Pool  was  authorized). 

Comment  date:  July  15, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Southern  Compaaf  Sarrioea,  lac 
(Docket  No.  ER97-3324-0001 

Take  notice  that  on  June  13, 1997. 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Alabama  Power 
Company.  Georgia  Power  Company, 
Gulf  Power  Company.  Mississippi 
Power  Company,  and  Savannah  Electric 
and  Power  Company  (collectively 
referred  to  as  Southern  Companies)  filed 
a  transmission  service  agreement  for 
network  integration  transmission 
service  between  SCS.  as  agent  for 
Southern  Companies,  and  Southern 
Wholesale  Energy,  a  Department  of 
Southern  Company  Services,  Inc.  as 
agent  for  Southern  Companies  under 
Part  in  of  the  Open  Access 
Transmission  Tariff  of  Southern 
Companies. 

Comment  date:  July  15. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-3325-0001 

Take  notice  that  on  June  13, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations  in  18  CFR  a  Service 
Agreement  between  CHG&E  and 
American  Energy  Solutions.  Inc.  The 
terms  and  conditions  of  service  under 
this  Agreement  are  made  pursuant  to 
CHG&E's  FERC  Electric  Rate  Schedule, 
Original  Volume  No.  1  (Power  Sales 
Tariff)  accepted  by  the  Conunission  in 
Docket  No.  ER97-89O-000.  CHG&E  also 
has  requested  waiver  of  the  60-day 
notice  provision  piusuant  to  18  CFR 
35.11. 


.tftSOfi 
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A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  July  15,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Hudson  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-3326-0001 

Take  notice  that  on  June  13, 1997, 
Central  Hudson  Gas  and  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
R^ulations  in  18  CFR  a  Service 
Agreement  between  CHGftE  and  Valero 
Power  Services  Company.  The  terms 
and  conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHGftE's  FERC  Electric  Rate  Schedule, 
Original  Volume  1  (Power  Sales  Tariff) 
accepted  by  the  Commission  in  Docket 
No.  ER97-89O-000.  CHG&E  also  has 
requested  waiver  of  the  60-day  notice 
provision  pursuant  to  18  CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  Ycx-L 

Comment  date:  Jiily  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Wisconsin  Electric  Power  Coa^any 

[Docket  No.  ER97-3327-O0OI 

Take  notice  that  on  June  13, 1997, 
Wisconsin  Electric  Power  Company 
(Wisconsin  Electric),  tendered  for  filing 
a  Non-Firm  Transmission  Service 
Agreement  between  itself  and  PECO 
Energy  Company.  The  Transmission 
Service  Agreement  allows  PECO  Energy 
Company  to  receive  non-firm 
transmission  service  under  Wisconsin 
Electric's  FERC  Electric  Tariff,  Volume 
No.  7. 

Wisconsin  Electric  requests  an 
efEactive  date  of  sixty  days  from  date  of 
filing.  Copies  of  the  filing  have  been 
served  on  PECO  Energy  Compwny,  the 
Public  Service  Commission  of 
Wisconsin  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  July  15, 1997,  in 
accordance  vidth  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Illinois  Power  Cempaay 

[Docket  No.  ER97-3328-000] 

Take  notice  that  on  June  16, 1997, 
Illinois  Power  Company  (Illinois 
Power).  500  South  27th  Street,  Decatxir, 
Illinois  62526,  tendered  for  filing  a 
Power  Sales  Tariff,  Service  Agreement 
imder  which  Western  Resources,  Inc. 
will  take  service  imder  Illinois  Power 
Company's  Power  Sales  Tariff.  The 
agreements  are  based  on  the  Form  of 


Service  Agreement  in  Illinois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  June  1. 1997. 

Comment  date:  July  15. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Interstate  Power  Company 

[Docket  No.  ER97-3330-OOOI 

Take  notice  that  on  Jime  16. 1997. 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
Williams  Energy  Services  Company 
(Williams).  Under  the  Transmission 
Service  Agreement,  IPW  will  provide 
non-firm  point-to-point  transmission 
service  to  Williams. 

Comment  dote:  July  15, 1997,  in 
accordance  %vith  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  latar state  Power  Company 

[Docket  No.  ER97-3331-000J 

Take  notice  that  on  June  16, 1997, 
Interstate  Power  Company  (IPW), 
tendered  for  filing  a  Transmission 
Service  Agreement  between  IPW  and 
PECO  Energy  Company-Power  Team 
(PECO).  Under  the  Transmission  Service 
Agreement,  IPW  will  provide  non-firm 
I>oint-to-point  transmission  service  to 

raco. 

Comment  date:  July  15, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Peco  Energy  Pi— paiiji 

[Docket  No.  ER97-3332-000) 

Take  notice  that  on  June  16, 1997. 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  June  2, 1997 
with  North  American  Enei^ 
Conservation,  Inc.  (NAEC)  imder 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  NAEC  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
June  2, 1997,  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NAEC  and  to  the 
Peimsylvania  Public  Utility 
Commission. 

Comment  date;  July  15.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  San  Diego  Gas  ft  Electric  Compuiy 

[Docket  No.  ER97-3333-OOOJ 

Take  notice  that  on  June  13, 1997,  San 
Diego  Gas  &  Electric  Company  (SDG&E), 
tendered  for  filing  a  Notice  of 
Cancellation  of  a  Service  Agreement 
with  Electric  Clearinghouse  for  Firm 
Point-To-Point  Service  under  SDGiE's 
Open  Access  Transmission  Tariff 
(Tariff). 


SDG&E  requests  that  this  cancellation 
become  effective  May  1.  1997. 

Comment  date:  July  15.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  %vill  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection. 
Ldb  D.  rmlisli, 
Secretaiy. 

[FR  Doc  97-17696  Filed  7-7-97;  8:45  am] 
oooa  srir-ti-p 


DEPARTMBfT  OF  ENERGY 

Fadarai  Enaiyy  HaQulalofy 
CommiSBJon 

[Doefcst  No.  ERt7-3SeS-000,  at  aL] 

uniaiyy  sannoas,  mc,  si  m.,  lnlbh, 
Raisand  Corporals  RsouMlon  FNInga 

June  30. 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Ciasigy  Serricas,  Inc. 

[Docket  No.  ER97-3303-0001 

Take  notice  that  on  June  13. 1997. 
Cinergy  Services.  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy 's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and  New 
York  State  Electric  and  Gas  (New  York). 

Cinergy  and  New  York  are  requesting 
an  effective  date  of  Jime  15. 1997. 

Comment  date:  July  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Allegheny  Power  Service 
Corporation,  on  Behalf  of  Monongahela 
Pown-  Company,  The  Potomac  Ednon 
Company  and  Weet  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER97-3304-000] 

Take  notice  that  on  June  13, 1997, 
Allegheny  Power  Service  Corporation 
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on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  24  to  add  four  (4)  new 
Customers  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  May  19.  1997,  to 
Eastern  Power  Distribution,  Inc.,  GPU 
Energy,  Public  Service  Electric  and  Gas 
Company,  and  Southern  Company 
Services.  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  July  14,  1997,  in 
accordance  with  Standarti  Paragraph  E 
at  the  end  of  this  node*. 

3.  Cinergy  SerricM,  lac. 

[Docket  tio.  ER97-330&-OOOI 

Take  notice  that  on  June  6,  1997, 
Cinergy  Services.  Inc..  on  behalf  of  its 
Operating  Company  affiliates.  The 
Cinciimati  Gas  ft  Electric  Company  and 
PSI  Energy,  Inc.  (collectively  referred  to 
as  Cinergy),  tendered  for  filing  a  pmwer 
Sales  Agreement  between  Cinergy  and 
the  Commissioners  of  Public  Works  of 
Greenwood.  South  Carolina 
(Greenwood)  as  an  original  rate 
schedule.  Cinergy  has  requested  an 
effective  date  of  June  6,  1997  for  the 
Power  Sales  Agreement.  The  Power 
Sales  Agreement  is  a  stand-alone 
contract  for  market-based  rates. 

Copies  of  the  filing  have  been  served 
on  the  Conunissioners  of  Public  Works 
of  Greenwood,  South  Carolina,  the 
Public  Service  Commission  of  South 
Carolina  and  Duke  Power  Company. 

CozniJient  date:  July  14,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  Orange  and  Rockland  Utilities,  Inc. 

(Docket  No.  ER97-3307-000I 

Take  notice  that  on  June  13,  1997. 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  filed  Service 
Agreements  between  Orange  and 
Rockland  and  PECO  Energy  Co.— Power 
Team  and  Public  Service  Electric  ft  Gas 
Corp.  (Customers).  These  Service 
Agreements  specify  that  the  Customers 
have  agreed  to  the  rates,  terms  and 
conditions  of  Orange  and  Rockland 


Open  Access  Transmission  Tariff  filed 
on  July  9,  1996  in  Docket  No.  OA96- 
210-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
May  15,  1997  for  the  Service 
Agreements.  Orange  and  Rockland  has 
served  copies  of  the  filing  on  The  New 
York  State  Public  Service  Commission 
and  on  the  Customers. 

Comment  date:  July  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Duquesne  Light  Company 

[Docket  No.  ER97-3308-OOOI 

Take  notice  that  on  June  13.  1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  June  5.  1997 
with  Detroit  Edison  under  DLC's  FERC 
Coordination  Sales  Tariff  (Tariff).  The 
Service  Agreement  adds  Detroit  Edison 
as  a  customer  under  the  Tariff.  DLC 
requests  an  effective  date  of  June  5. 1997 
for  the  Service  Agreement. 

Comment  date:  July  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Duquesne  Light  Company 

[Docket  No.  ER97-3309-OOOi 

Take  notice  that  on  June  13,  1997, 
Duquesne  Light  Company  (DLC)  filed  a 
Service  Agreement  dated  April  30, 1997 
with  Northern  Indiana  Public  Service 
Company  under  DLC's  Open  Access 
Transmission  Tariff  (Tariff!.  The  Service 
Agreement  adds  Northern  Indiana 
Public  Service  Company  as  a  customer 
under  the  Tariff.  DLC  requests  an 
effective  date  of  Jime  3, 1997  for  the 
Service  Agreement. 

Comment  date:  July  14.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Louisiana  Electric  Company, 
Inc. 

[Docket  No.  ER97-3310-000) 

Take  notice  that  on  June  13,  1997, 
Central  Louisiana  Electric  Company. 
Inc.,  (CLECO).  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  PECO  Energy 
Company  under  its  point-to-point 
transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  PECO  Energy 
Company. 

Comment  date:  July  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Sierra  Pacific  Power  Company 

[Docket  No.  ER97-3311-000! 

Take  notice  that  on  June  12,  1997, 
Sierra  Pacific  Power  Company  (Sierra), 


tendered  for  filing  pursuant  to  §  205  of 
the  Federal  Power  Act  (the  Act)  and  18 
CFR  Part  35  et  seq.  a  revision  to  the 
General  Transfer  Agreement  (GTA) 
between  Sierra  and  Bonneville  Power 
Administration  (BPA). 

Sierra  states  that  the  revision  would 
reduce  the  total  monthly  local  facilities 
charge  from  $133,289  to  $132,656  to 
reflect  a  change  in  the  percentage  of 
initial  capital  investment  used  to 
calculate  the  Estimated  O&M  Charge. 
Sierra  requests  that  the  reduced  charge 
be  made  effective  retroactively  back  lo^ 
October  31,  1996  and  requests  waiver  of 
the  60-day  notice  requirement. 

Comment  date:  July  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Vcmont  Electric  Power  Company, 
lac. 

[Docket  No.  ER9 7-3 3 12-000) 

Take  notice  that  on  June  13, 1997, 
Vermont  Electric  Power  Company,  Inc. 
(VELCO).  tendered  for  filing  revisions  to 
tariff  sheets  in  VELCO's  Open  Access 
Transmission  Tariff  (Tariff).  The  revised 
tariff  sheets  consist  of  a  form  of  service 
agreement  for  network  integration 
transmission  service  and  a  form  of 
network  operating  agreement. 

VELCO  states  that  it  has  served  a  copy 
of  its  filing  on  each  of  the  Vermont 
distribution  utilities  served  by  VELCO, 
the  Vermont  Department  of  Public 
Service  and  the  Vermont  Public  Utility 
Board. 

Comment  date:  July  14,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Dayton  Power  and  Light  Co. 

[Docket  No.  ER97-3313-0001 

Take  notice  that  on  June  13, 1997,  The 
Dayton  Power  and  Light  Company 
(Dayton),  submitted  service  agreements 
establishing  New  York  State  Electric  ft 
Gas  Corporation  as  customers  under  the 
terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
New  York  State  Electric  ft  Gas 
Corporation  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  July  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  The  Dayton  Power  and  Light  Co. 

[Docket  No.  ER97-33 14-000) 

Take  notice  that  on  June  13, 1997,  The 
Dayton  Power  and  Light  Company 
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(Dayton),  submitted  service  agreements 
establishing  MidCon  Power  Services 
Corp.,  as  a  customer  under  the  terms  of 
Deyton's  Maiiiet-Based  Sales  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
MidCon  Power  Services  Corp.  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  date:  July  14. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Northeast  Utilities  Service  Conqiany 

(Docket  No.  ER97-3315-0001 

Take  notice  that  on  Jime  13, 1997, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  &  Power  Company,  tendered  for 
filing  pursuant  to  §  205  of  the  Federal 
Power  Act  and  35.13  of  the 
Commission's  Regulations,  a  rate 
schedule  change  for  sales  of  electric 
energy  to  The  Coimecticut  Municipal 
Electric  Energy  Cooperative  (CMEEC). 

NUSOO  states  that  a  copy  of  this  filing 
has  been  mailed  to  CMEEC. 

NUSCO  requests  that  the  rate 
schedule  become  effective  on  July  1 . 
1997. 

Comment  date:  July  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Po%rer) 

[Docket  No.  ER97-3316-000) 

Take  notice  that  on  Jime  13, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  19  to  add  GPU  Energy 
and  Southern  Company  Services,  Inc.  to 
Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-18-000.  The 
proposed  effective  date  under  the 
Service  Agreements  is  May  19, 1997. 

Copies  of  the  filing  have  been 
provided  to  the  F*ublic  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission. 

Comment  date:  July  14, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
8M  Firet  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  partierto  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[PR  Doc.  97-17697  Filed  7-7-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

FMtorai  Energy  Regulatory 
Commission 

[Proiect  Nos.  1933-011  4  21M-007] 

Soutttem  Caltfomia  Edison  Company; 
Notice  of  AvailabHIty  of  Draft 
En  vironmenlai  Assessment 

July  1,  1997. 

A  draft  environmental  assessment 
(DEA)  is  available  for  public  review. 
The  DEA.anaIyzes  the  environmental 
impacts  of  an  application  by  Southern 
California  Edison  Company  (licensee)  to 
reconstruct  project  facilities.  The 
licensee  proposes  constructing  a  new 
penstock  to  replace  part  of  the  existing 
flowline  for  the  Santa  Ana  River  (SAR) 
1  and  2  Project  No.  1933-011  and  all  of 
the  flowline  for  the  SAR  3  Project.  No. 
2198-007.  The  licensee  proposes  to 
construct  a  new  powerhouse  to  replace 
both  the  SAR  2  and  SAR  3 
powerhouses.  The  U.S.  Army  Corps  of 
Engineers  is  building  a  new  flood 
control  dam  in  the  Santa  Ana  River 
Canyon  below  the  SAR  1  and  2  Project. 
The  Seven  Oalcs  Dam  will  inundate  and 
destroy  the  SAR  2  powerhouse  and  SAR 
3  flowline  rendering  both  projects 
inoperable.  The  licensee's  proposed 
construction  would  allow  it  to  continue 
to  operate  the  projects.  Both  projects  are 
on  the  Santa  Ana  River  and  its 
tributaries  in  San  Bernardino, 
California. 

The  DEA  finds  that  the  application  to 
reconstruct  project  facilities  would  not 
constitute  a  major  federal  action 


significantiy  affecting  the  quatity  of  the 
hiunan  environment.  The  DEA  was 
written  by  staff  in  the  Office  of 
Hydropower  Licensing,  Federal  Energy 
Regulatory  Commission  in  cooperation 
with  the  U.S.  Department  of 
Agriculture — Forest  Service,  San 
Bernardino  National  Forest,  Big  Bear 
Ranger  District  Copies  of  the  DEA  can 
be  obtained  by  calling  the  Commission's 
Public  Reference  Room  at  (202)  208- 
1371. 

Please  submit  any  comments  on  the 
DEA  within  30  days  from  the  date  of 
this  notice.  Any  comments,  conclusions, 
or  recommendations  that  draw  upon 
studies,  reports,  or  other  working  papers 
of  substance  should  be  supported  by 
appropriate  dociunentation. 

Comments  should  be  addressed  to: 
Ms.  Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street  N.E..  Washington,  D.C. 
20426.  Please  affix  Project  No.  1933-011 
and/or  2198-007  to  all  comments.  For 
further  information,  please  contact  the 
project  manager,  Steve  Hocking,  at  (202) 
219-2656. 
Lob  D.  CasheU, 
Secretary. 

(FR  Doc.  97-17695  Filed  7-7-«7:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  CP97-526-00(q 

Southern  Natural  Qas  Company; 
Notice  of  Intern  to  Prepare  an 
Environmental  Assessment  for  the 
Proposed  East  Tennessee  Expansion 
Project  and  Request  for  Comments  on 
Environmental  Issues 

July  1. 1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  construction  and  operation  of  the 
&cilities  proposed  by  the  Southern 
Natural  Gas  Company  (Southern)  for  its 
East  Teimessee  Expansion  Project. '  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

Sununary  of  the  Proposed  Proiect 

Southern  proposes  to  expand  the 
capacity  of  certain  of  its  facilities  in 


'  Southern's  application  was  filed  with  the 
Commission  on  May  IS.  1997  under  Section  7  of 
the  Natural  Gas  Act  and  Pait  157  ot  the 
Commission's  regulations. 
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Tennessee,  Georgia,  and  Alabama  to 
meet  requests  from  15  shippers  for  firm 
transportation  service  totaling  about 
65,000  thousand  cubic  feet  per  day  of 
natural  gas.  Southern  seeks  authority  to 
construct  and  operate  the  following 
facilities: 

•  East  Tennessee  Lateral — 2.9  miles 
of  8-inch-diameter  pipeline,  in  Catoosa 
County,  Georgia  and  Hamilton  County, 
Tennessee. 

•  Ocmulgee-Atlanta  Loop  ^ — 8.0 
miles  of  30-inch-diameter  pipeline,  in 
Spalding  and  Henry  Counties,  Georgia. 

•  2nd  North  Main  Loop — 2.8  miles  of 
24-inch-diameter  pipeline,  in  Pickens 
County,  Alabama. 

•  South  Main  3rd  Loop — 4.6  miles  of 
30-inch-diameter  pipeline,  in  Perry 
County,  Alabama. 

•  Macon  Branch  Loop  Line — replace 

10.0  miles  of  existing  12-inch-diameter 
pipeline  with  16-inch-diameter 
pipeline,  in  Fulton  and  Clayton 
Counties,  Georgia. 

•  Cartersville  Gate  Regulator 
Station — new  regulator  station  at 
milepost  (MP)  41.6  on  Southerns 
Chattanooga  Line  in  Floyd  County, 
Georgia. 

•  East  Tennessee  Meter  Station — new 
meter  station  at  the  terminus  of 
Southerns  proposed  East  Tennessee 
Lateral,  in  Hamilton  County,  Tennessee. 

•  Cleveland  Branch  Meter  Station — 
expand  an  existing  mater  station  at  MP 

21.1  on  Southerns  Cleveland  Branch 
Line,  in  Bradley  County,  Tennessee. 

•  Rome  Compressor  Station — new 
4,700  horsepower  (hp)  compressor 
station  at  Vff  51.2  on  Southerns 
Chattanooga  Line  in  Floyd  Coimty, 
Georgia. 

•  York  Compressor  Station — uprate 
two  existing  compressor  units  from 
6.500  hp  each  to  9,160  hp,  in  Sumter 
County.  Alabama. 

•  Auburn  Compressor  Station — 
uprate  two  existing  compressor  units 
from  6.500  hp  each  to  9.160  hp,  in  Lee 
County.  Alabama. 

•  Bell  Mills  Compressor  Station — add 
a  new  1 .600  hp  compressor  unit  to  an 
existing  compressor  station,  in  Cleburne 
County.  Alabama. 

•  Chattanooga  Line — increase  the 
maximum  allowable  operating  pressure 
from  the  existing  1,114  pounds  per 
square  inch  gage  (psig)  to  1 ,200  psig  in 
two  segments,  from  about  MP  0.8  to  MP 
41.6  and  MP  51.2  to  MP  114.9. 

The  general  location  of  the  proposed 
project  facilities  are  shown  in  appendix 
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1.3  Southern  indicated  the  project 
would  cost  $52,179,005.  and  seeks  an 
in-service  date  of  November  1998. 

Land  Requirements  for  Construction 

Construction  of  the  proposed  facilities 
would  disturb  a  total  of  about  353  acres. 
Of  this,  about  181  acres  is  currently 
existing  permanent  right-of-way.  and 
about  27  acres  would  be  added  as  new 
permanent  right-of-way.  The  other  145 
acres  of  temporary  construction  right-of- 
way  would  be  restored  and  allowed  to 
revert  to  its  former  use. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  F*ublic  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  wrill  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Air  quality  and  noise 

•  Endangered  and  threatened  species 

•  Cultural  resources 

•  Land  use 

•  Public  safety 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
reconunendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Chir  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 


'  A  loop  is  a  segment  of  pipeline  installed 
adiacent  to  an  existing  pipeline  and  connected  to 
the  existing  line  on  both  ends.  The  loop  allows 
more  gas  to  be  moved  through  the  pipeline  system. 


'  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Regiaier.  Copies  are 
available  from  the  Commissions  Public  Reference 
and  Files  Maintenance  Branch.  888  First  Street. 
NE..  Washington.  DC  20426,  or  call  (202)  208-1371. 
Copies  of  the  appendices  were  sent  to  all  those 
receiving  this  notice  in  the  mail. 


scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
recommendations  to  the  Commission. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention, 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  environmental 
information  provided  by  Southern. 
These  issues  include: 

•  Karst  features,  sinkholes,  caves,  and 
limestone  deposits  in  the  vicinity  of  the 
East  Tennessee  Lateral  and  South  Main 
3rd  Loop. 

•  Potential  for  landslides  or  ground 
failure  in  the  vicinity  of  the  East 
Tennessee  Lateral  and  Rome 
Compressor  Station. 

•  Potential  for  jjaleontological 
resources  in  the  vicinity  of  the  South 
Main  3rd  Loop. 

•  F*rime  farmland  in  the  vicinity  of 
the  East  Tennessee  Lateral,  Ocmulgee- 
Atlanta  Loop,  2nd  North  Main  Loop, 
South  Main  3rd  Loop,  Rome 
Compressor  Station,  and  East  Tennessee 
Meter  Station. 

•  Crossing  32  perennial  waterbodies, 
all  classified  as  warmwater  fisheries,  of 
which  two  streams  (Cahaba  River  and  a 
tributary  to  the  Cahaba)  are  over  100  feet 
wide. 

•  Crossing  36  wetlands  totaling  9.5 
acres. 

•  Crossing  three  streams  with  the 
potential  for  sensitive  mussel  species. 

•  Eleven  archaeological  sites 
identified  along  proposed  project 
components. 

•  Eighteen  residences  within  50  feet 
of  the  construction  right-of-way. 

This  preliminary  list  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 

Public  Participation 

You  can  make  a  difference  by  sending 
a  letter  addressing  your  specific 
comments  or  concerns  about  the  project. 
You  should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  {including 
alternative  locations  and  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  follow  the 
instructions  below  to  ensure  that  your 
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comments  are  received  and  properly 
recorded: 

•  Send  two  copies  of  your  comments 
to: 
Lois  Cashell.  Secretary.  Federal  Energy 

Regulatory  Commission.  888  First  St., 

N.E.,  Room  lA,  Washington.  D.C. 

20426; 

•  Reference  Docket  No.  CP97-526-O00; 
and 

•  Mail  your  comments  so  that  they  will 
be  received  in  Washington,  D.C.  on  or 
before  August  4.  1997. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding,  known  as  an  "intervenor." 
Among  other  things,  intervenors  have 
the  right  to  receive  copies  of  case- 
related  Commission  documents  and 
filings  by  other  intervenors.  Likewise, 
each  intervenor  must  provide  copies  of 
its  filings  to  all  other  parties  on  the 
Commission's  service  list  for  this 
proceeding.  If  you  want  to  become  an 
intervenor  you  must  file  a  motion  to 
intervene  according  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  (see 
appendix  2). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed, 
having  ended  June  23.  1997.  Therefore, 
parties  now  seeking  to  file  late 
interventions  must  show  good  cause,  as 
required  by  Section  385.214(b)(3),  why 
this  time  limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervenor  status  to  have 
your  scoping  comments  considered. 
Lois  D.  Cashell, 
Secretary. 

IFR  Doc.  97-17691  Filed  7-7-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6854-7] 

Agency  Infonnation  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Information  Requirements  for 
Importation  of  Nor>conforming 
Vetiicles;  Information  Requirements 
for  Importation  of  Nonconforming 
Nonroad  Small  SI  Engines 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  vdth  the 
Paperwork  Reduction  Act  (44  U.S.C. 


3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 
Requests  (ICR)  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval: 
Information  Requirements  for 
Importation  of  Nonconforming  Vehicles, 
0MB  Control  Number  2060-0095; 
Infonnation  Requirements  for 
Importation  of  Nonconforming  Nonroad 
Small  SI  Engines,  0MB  Control  Number 
2060-0294.  The  ICRs  describe  the 
nature  of  the  information  collections 
and  expected  burden  and  cost;  where 
appropriate,  they  include  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  August  7,  1997. 
FOR  FURTHER  MFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA,  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  10.08  or 
1673.02. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Information  Requirements  for 
Importation  of  Nonconforming  Vehicles, 
0MB  #2060-0095,  expiration  date  7/31/ 
97;  Information  Requirements  for 
Importation  of  Nonconforming  Nonroad 
Small  SI  Engines,  OMB  #2060-0294, 
expiration  date  7/31/97.  This  is  a 
request  for  extension  of  currently 
approved  collections. 

Abstract:  Individuals  and  businesses 
importing  on  and  off-road  motor 
vehicles,  motor  vehicle  engines,  or 
nonroad  engines,  including  nonroad 
engines  incorporated  into  nonroad 
equipment  or  nonroad  vehicles  report 
and  keep  records  of  vehicle 
importations,  request  prior  approval  for 
vehicle  importations,  or  request  final 
admission  for  vehicles  conditionally 
imported  into  the  U.S.  The  collection  of 
this  information  is  mandatory  in  order 
to  ensure  compliance  of  nonconforming 
vehicles  with  Federal  emissions 
requirements.  Joint  EPA  and  Customs 
regulations  at  40  CFR  85.1501  e(  seq. 
and  89.601  et  seq.  and  19  CFR  12.73  and 
12.74  promulgated  under  the  authority 
of  Clean  Air  Act  sections  203  and  208 
give  authority  for  the  collection  of 
information.  This  authority  was 
extended  to  nonroad  engines  under 
section  213(d).  The  information  is  used 
by  prograin  personnel  to  ensure  that  all 
Federal  emission  requirements 
concerning  imported  nonconforming 
motor  vehicles  are  met.  Any  information 
submitted  to  the  Agency  for  which  a 
claim  of  confidentiality  is  made  is 
safeguarded  according  to  policies  set 
forth  in  Title  40,  chapter  1,  part  2, 
subpart  B — Confidentiality  of  Business 
Information  (see  CFR  2),  and  the  public 
is  not  permitted  access  to  information 
containing  personal  or  organizational 


identifiers.  An  agency  may  not  conduct 
or  sponsor,  ftd  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  3/21/97  (62  FR  13611);  no  commenU 
were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  0.8  hours  per 
response  (OMB  #2060-0095),  and  0.5 
hours  per  response  (OMB  #2060-0294) 
respectively.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  Ume  needed  to  review 
instructions:  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

OMB  $2060-0095 

Respondents/ Affected  entities: 
Individuals  and  businesses  importing 
motor  vehicles,  motor  vehicle  engines, 
or  large  compression-ignition  nonroad 
engines,  including  those  incorporated 
into  nonroad  equipment  or  vehicles. 

Estimated  Number  of  Respondents: 
11,000. 

Frequency  of  Response:  1.1  responses/ 
year. 

Estimated  Total  Annual  Hour  Burden: 
9,705. 

Estimated  Total  Annualized  Costs 
Bunden; $961,130. 

OMB  »206O-O294 

Respondents/Affected  entities: 
Individuals  and  businesses  importing 
small  spark-ignition  nonroad  engines, 
including  those  incorporated  into 
nonroad  equipment  or  vehicles. 

Estimated  Number  of  Respondents: 
500. 

Frequency  of  Response:  100.4 
responses/year. 

Estimated  Total  Annual  Hour  Burden: 
25,100. 
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Estimated  Total  Annualized  Costs 
Burden:  $1,255,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  10  and  OMB 
Control  No.  2060-0095  or  ICR  No.  1673 
and  OMB  Control  No.  2060-0294  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency,  OPPE  Regulatory 
Information  Division  (2137),  401  M 
Street,  SW,  Washington,  DC  20460 
and 

Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA.  725  17th  Street,  NW, 
Washington,  DC  20503. 

Dated:  July  1,  1997. 
loaeph  Retzer, 

Director,  Regulatory  Information  Division. 
|FR  Doc.  97-17745  Filed  7-7-97;  8:45  am] 

SILUNG  COOC  66aO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5851-5] 

Title  V  Clean  Air  Act  Non-Substantial 
Program  Revision  to  Operating 
Permits  Program;  West  Virginia 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intended  Title  V 
program  revision. 

SUMMARY:  EPA  is  intending  to  approve 
a  revision  to  West  Virginia's  Title  V 
operating  permits  program.  The  revision 
consists  of  changes  to  the  list  of 
activities  West  Virginia  would  like  to 
consider  as  "insignificant  activities"  for 
purposes  of  preparing  Title  V  permit 
applications. 

DATES:  Comments  must  be  received  in 
writing  by  August  7,  1997. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 

Comments  should  be  mailed  to 
Kathleen  Henry,  Chief.  Permit  Programs 
Section.  Mailcode  3AT23,  U.S. 
Environmental  Protection  Agency, 
Region  III.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  M.  Abramson  at  (215)  566- 
2066.  or  by  e-mail  at 
Abramson.Jennifer@epjunail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  As 
required  under  Title  V  of  the  Clean  Air 
Act  (CAA)  as  amended  (1990),  EPA  has 
promulgated  rules  which  define  the 
minimum  elements  of  an  approvable 
state  operating  permits  program.  These 
rules  are  codified  at  40  CFR  part  70  and 
include  the  corresponding  standards 
and  procedures  by  which  EPA  shall 
approve  both  initial  state  programs 
submittals,  and  subsequent  program 
revisions.  EPA  intends  to  approve  West 
Virginia's  program  revision  pursuant  to 
the  procedures  described  in  40  CFR  part 
70,  section  70.4(i),  applicable  to  non- 
substantial  program  revisions. 

West  Virginia's  Title  V  operating 
permits  program  was  granted  final 
interim  approval  on  November  15,  1995 
(see  60  FR  57352).  Under  this  program, 
the  State  is  authorized  to  add  new 
activities  to  its  insignificant  activity  list 
without  having  to  undergo  rulemaking. 
On  February  11,  1997,  in  accordance 
with  the  conditions  set  forth  in  EPA's 
final  rulemaking  action  granting  interim 
approval.  West  Virginia  submitted  for 
EPA  approval  a  program  revision 
consisting  of  changes  to  the  list  of 
activities  the  State  would  like  to 
consider  as  "insignificant  activities."  ' 
The  changes  include:  (1)  The  addition  of 
several  new  insignificant  activities 
which  have  been  designated  as  "trivial" 
in  EPA's  July  10,  1995,  guidance 
memorandum  entitled  "White  Paper  for 
Streamlined  Development  of  Part  70 
Permit  Applications';  (2)  a  new 
provision  allowing  emissions  units 
which  are  not  subject  to  any  applicable 
requirements,  and  which  emit  less  than 
l(one)  pound  per  hour  of  criteria 
pollutants  and  less  than  10,000  pounds 
per  year  aggregate  per  criteria  pollutant 
to  be  considered  "insignificant";  and  (3) 
a  new  provision  allowing  emissions 
units  which  are  not  subject  to  any 
applicable  requirements,  which  do  not 
emit  either  dioxin/furans  or  "toxic  air 
pollutants"  pursuant  to  West  Virginia's 
state  air  toxics  rule,  and  which  emit  less 
than  0.1  (one-tenth)  pounds  per  hour  of 
hazardous  air  pollutants  (HAPs)  and 
less  than  1 ,000  pounds  per  year 
aggregate  for  all  HAPs  to  be  considered 
"insignificant." 

West  Virginia's  February  11,  1997 
submittal  consisted  of  a  comprehensive 
list  of  the  activities  the  State  would  like 


'  This  program  revision  was  not  submitted  to 
serve  as  a  "corrective  program"  to  satisfy  the 
interim  approval  issues  set  forth  in  EPA's  final 
rulemaking  notice  published  on  November  IS. 
1995.  or  to  meet  the  anticipated  changes  to  the  part 
70  rule. 


to  consider  as  "insignificant  activities." 
EPA  intends  to  approve  only  the 
activities  described  above,  which 
represent  changes  to  West  Virginia's 
insignificant  activity  list.  EPA 
previously  reviewed  all  remaining 
activities  as  part  of  West  Virginia's 
initial  Title  V  operating  permits 
program  submittal.  Approval  of  the 
changes  to  West  Virginia's  insignificant 
activity  list  shall  not  impact  the 
approval  status  of  the  activities  which 
were  submitted  as  part  of  West 
Virginia's  initial  Tide  V  operating 
permits  program  (see  60  FR  57352). 

Dated:  June  18,  1997, 
Stanley  Lasko%«r8ki, 

Acting  Regional  Administrator 

[FR  Doc.  97-17188  Filed  7-7-97;  8:45  am] 

BILUNG  CODE  6560-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5853-9] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
Reinvention  Criteria  Committee;  Public 
Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Nodce  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92463,  EPA 
gives  notice  of  a  two-day  meeting  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  Reinvention  Criteria 
Committee  (RCC).  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  of  EPA  on  a  broad  range 
of  environmental  policy  issues.  The 
RCC  has  been  asked  to  identify  criteria 
the  Agency  can  use  to  measure  the 
progress  and  success  of  specific 
reinvention  projects  and  its  overall 
reinvention  efforts.  This  meeting  is 
being  held  to  provide  the  EPA  with 
perspectives  from  representatives  of 
state  and  local  government, 
environmental  organizations,  academia, 
industry,  and  NGOs. 
DATES:  The  two-day  public  meeting  will 
be  held  Wednesday,  July  16, 1997  from 
8:30  a.m.  to  5  p.m.  and  Thursday,  July 
17,  1997  from  8:30  a.m.  to  4  p.m.  The 
meeting  will  be  held  at  the  Ehipont 
Plaza  Hotel,  1500  New  Hampshire 
Avenue,  NW.,  Washington,  DC. 
ADDRESSES:  Materials,  or  written 
comments,  may  be  transmitted  to  the 
Committee  through  Gwendolyn  Whitt, 
Designated  Federal  Officer,  NACEPT/ 
RCC,  U.S.  EPA,  Office  of  Cooperative 
Environmental  Management  (1601-F), 
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401  M  Street,  SW.,  Washington,  DC 

20460. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gwendolyn  Whitt,  Designated  Federal 

Officer  for  the  NACEPT  Reinvention 

Criteria  Committee  at  202-260-9484. 

Dated;  June  26.  1997. 
Gwendolyn  C.L.  Whitt, 
Designated  Federal  Officer. 
[FR  Doc.  97-17734  Filed  7-7-97;  8:45  am] 
HLUNQ  CODE  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6854-2] 

Governmental  Advisory  Committee  to 
ttie  U.S.  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  NoUce. 

SUMMARY:  Piusuant  to  the  Federal 
Advisory  Committee  Act  (P.L.  92-463), 
the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  a  meeting 
of  the  Governmental  Advisory 
Committee  (GAC)  to  the  U.S. 
Government  Representative  to  the  North 
American  Commission  on 
Environmental  Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  CEC.  The  Committee  is  authorized 
under  Article  18  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  North  America  Free  Trade 
Implementation  Act,  P.L.  103-182  and 
is  directed  by  Executive  Order  12915, 
entitled  "Federal  Implementation  of  the 
North  American  Agreement  on 
Environmental  Cooperation".  The 
Committee  is  responsible  for  providing 
advice  to  the  U.S.  Representative  on 
implementation  and  further  elaboration 
of  the  agreement. 

The  Committee  consists  of  a  group  of 
10  representatives  drawn  from  state, 
local  and  tribal  governments. 
DATES:  The  Committee  will  meet  on  July 
24, 1997  from  8:30  a.m.  to  5:00  p.m.  and 
July  25,  1997  from  8:00  a.m.  to  4:30  p.m. 
ADDRESSES:  The  Radisson  Hotel,  60 
Battery  Street,  Burlington,  VT  05401. 
The  meeting  is  open  to  the  public,  with 
limited  seating  on  a  fiirst-come,  first- 
served  basis. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  Hardaker,  Designated 
Federal  Officer,  U.S.  EPA,  Office  of 


Cooperative  Envirorunental 
Management,  telephone  202-260-2477. 

Dated:  June  24,  1997, 
Robert  Hardaker, 

Designated  Federal  Officer,  Governmental 
Advisory  Committee. 

[FR  Doc.  97-17735  Filed  7-7-97;  8:45  am! 
BIUJNG  CODE  6600-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5854-] 

National  Advisory  Committee  to  the 
U.S.  Representathre  to  the  North 
American  Commission  on 
Environmental  Cooperation 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (P.L.  92-463), 
the  U.S.  Environmental  Protection 
Agency  (EPA)  gives  notice  of  a  meeting 
of  the  National  Advisory  Committee 
(NAC)  to  the  U.S.  Government 
Representative  to  the  North  American 
Commission  on  Environmental 
Cooperation  (CEC). 

The  Committee  is  established  within 
the  U.S.  Environmental  Protection 
Agency  (EPA)  to  advise  the 
Administrator  of  the  EPA  in  her 
capacity  as  the  U.S.  Representative  to 
the  CEC.  The  Committee  is  authorized 
under  Article  17  of  the  North  American 
Agreement  on  Environmental 
Cooperation,  North  America  Free  Trade 
Implementation  Act,  P.L.  103-182  and 
is  directed  by  Executive  Order  12915, 
entiUed  "Federal  Implementation  of  the 
North  American  Agreement  on 
Environmental  Cooperation".  The 
Committee  is  responsible  for  providing 
advice  to  the  U.S.  Representative  on 
implementation  and  further  elaboration 
of  the  agreement. 

The  Committee  consists  of  12 
independent  representatives  drawn 
from  among  environmental  groups, 
business  and  industry,  public  policy 
organizations  and  educational 
institutions. 

DATES:  The  Committee  will  meet  on  July 
24,  1997  from  8:30  a.m.  to  5:00  p.m.  and 
July  25,  1997  from  8:00  a.m.  to  4:30  p.m. 
ADDRESSES:  The  Radisson  Hotel,  60 
Battery  Stiwt,  Burlington,  VT  05401. 
The  meeting  is  open  to  the  public,  with 
limited  seating  on  a  first-come,  first- 
served  basis. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  Ross,  Designated  Federal 
Officer,  U.S.  EPA,  Office  of  Cooperative 


Environmental  Management,  telephone 
202-260-9752. 

Dated:  June  24. 1997. 
Deborah  Ross. 

Acting  Designated  Federal  Officer,  National 

Advisory  Committee. 

[FR  Doc.  97-17736  Filed  7-7-97;  8:45  am] 

BIUJNG  COOe  6S«0-6(M«I 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting  Wednesday, 
July  9, 1997 

The  Federal  Communications  " 

Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday,  July  9, 1997,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  856,  at  1919  M  Street,  N.W.. 
Washington,  D.C. 

Item  No.,  Bureau,  and  Subject 

1 — Office  of  Engineering  and 
Technology — Tide:  Reallocation  of 
Television  Channels  60-69,  the  746- 
806  MHz  Band.  Summary:  The 
Commission  will  consider  action  to 
reallocate  the  746-806  MHz  band, 
currently  television  (TV)  channels  60- 
69,  to  the  fixed  and  mobile  services. 
2 — Mass  Media — Title:  Broadcast 
Advertisement  of  Distilled  Spirits. 
Summary:  The  Commission  will 
consider  action  regarding  the  recent 
initiation  of  broadcast  advertising  by 
the  distilled  spirits  industry, 
particularly  with  regard  to  liquor 
consumption  by  minors,  and  seeks 
comment  on  what  governmental 
response,  if  any  is  appropriate. 
Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Public  Affairs,  telephone  number 
(202)  418-0500. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor. 
International  Transcription  Services, 
Inc.  (ITS,  Inc.)  at  (202)  857-3800  or  fax 
(202)  857-3805  and  857-3184.  These 
copies  are  available  in  paper  format  and 
alternative  media  which  includes,  large 
print/type;  digital  disk;  and  audio  tape. 
ITS  may  be  reached  by  e-mail:  its — 
inc@ix.netcom.com.  Their  Internet 
address  is  http://www.itsi.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Cormection.  For  information  on  this 
service  call  (703)  993-3100.  The  audio 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  <http:/ 


36512 
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/www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee,  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770;  and  from  Conference  Call 
USA  (available  only  outside  the 
Washington,  D.C.  metropolitan  area), 
telephone  1-800-962-0044.  Audio  and 
video  tapes  of  this  meeting  can  be 
obtained  from  the  Office  of  Public 
Affairs,  Television  Staff,  telephone  (202) 
41&-0460,  or  TTY  (202)  41ft-1398;  fax 
numbers  (202)  418-2809  or  (202)  418- 
7286. 

Federal  Communicatioiu  Commiuion. 
WiUiuB  F.  Catoa, 
Acting  Secretary. 
[FR  Doc.  97-17875  Filed  7-3-97;  12:12  p.m.) 

■LLMQ  COOC  (712-01-11 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Infonnation  CoHcctlons 
Approved  t)y  Office  of  Management 
andBudgat 

July  2,  1997 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Pap)erwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  uriless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communicatioiu  CommiMion 

OMB  Control  No.:  3060-0770. 

Expiration  Date:  06/30/2000. 

Title:  Price  Cap  Performance  Review 
for  Local  Exchange  Carriers — CC  Docket 
No.  94-1. 

Fonn  A/O..N/A. 

Estimated  Annual  Burden:  13 
respondents:  10  hours  per  response 
(avg.);  130  total  annual  burden  hours  for 
all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion. 

Description:  In  the  Third  Report  and 
Order  in  CC  Docket  94-1 ,  the 
Commission  is  modifying  its  filing 
requirement  for  incumbent  price  cap 
Local  Exchange  Carriers  (LKls)  who 
propose  to  offer  new  switched  access 
services.  We  no  longer  require  an 
incumbent  LEC  to  introduce  a  new 
service  by  filing  a  waiver  under  Part  69 
of  the  Commission's  rules.  Instead, 
incumbent  LECs  will  be  able  to  file  a 


petition  for  the  new  service  based  on  a 
public  interest  standard.  After  the  first 
incumbent  LEC  has  satisfied  the  public 
interest  requirement  for  establishing 
new  rate  elements  for  a  new  switched 
access  service,  other  incumbent  price 
cap  LECs  can  file  petitions  seeking 
authority  to  introduce  identical  rate 
elements  for  identical  new  services,  and 
their  petitions  will  be  reviewed  within 
ten  days.  The  Commission  also 
eliminates  the  lower  service  band 
indices.  By  doing  so,  an  incumbent 
price  cap  LEC  no  longer  has  to  file  a 
waiver  to  set  its  rates  below  the  lower 
service  band  indices,  but  may  instead 
simply  adjust  its  rates  downward.  The 
information  collected  would  be 
submitted  to  the  Commission  by  an 
incumbent  LEC  for  use  in  determining 
whether  it  is  in  the  public  interest  for 
the  incumbent  LEC  to  offer  a  proposed 
new  switched  access  service.  Your 
response  is  required  to  obtain  or  retain 
benefits. 

OMB  Control  No.:  3060-0756. 

Expiration  Date:  06/30/2000. 

Title:  Procedural  Requirements  and 
Policies  for  Commission  Processing  Bell 
Operating  Company  Applications  for 
the  Provision  of  In-Region,  interLATA 
Services  Under  Section  271  of  the 
Communications  Act. 

Form  No.  :W  A.. 

Estimated  Annual  Burden:  75 
respondents;  242  hours  per  response 
(avg.);  18,160  total  aimual  burden  hours 
for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion. 

Description:  In  a  Public  Notice  (FCC 
96—469),  the  Commission  establishes 
various  procedural  requirements  and 
policies  relating  to  the  Commission's 
policies  of  Bell  Operating  Company 
(BOC)  applications  to  provide  in-region, 
interLATA  services  pursuant  to  section 
271  of  the  Communications  Act  of  1934, 
as  amended.  Section  271  provides  for 
applications  on  a  state  by  state  basis. 
BCKis  must  file  applications  which 
provide  information  on  which  the 
applicant  intends  to  rely  in  order  to 
satisfy  the  requirements  of  section  271. 
The  applications  will  contain  two  parts, 
which  include:  (1)  a  stand-alone 
document  entitled  Brief  in  Support  of 
Application  by  [Bell  company  name]  for 
Provision  of  In-region,  InterLATA 
Services  in  (State  name)  and  (2)  any 
supporting  documentation.  The  Brief  in 
Support  will  contain  a  concise  summary 
of  substantive  arguments  presented  in 
the  Brief,  a  statement  identifying  all  of 
the  agreements  that  the  applicant  has 
entered  into  pursuant  to  negotiations 
and/or  arbitration  under  section  252,  a 


statement  identifying  how  the  applicant 
meets  the  requirements  of  section 
271(c)(1),  a  statement  summarizing  the 
status  and  findings  of  the  relevant  State 
proceedings  (if  any)  examining  the 
applicant's  compliance  with  section 
271,  a  statement  describing  the  efforts 
the  applicant  has  made  to  meet  with 
likely  objectors  to  narrow  the  issues  in 
dispute,  and  all  factual  and  legal 
arguments  that  the  three  requirements  of 
section  271(dK3)  have  been  met.  The 
supporting  documentation  will  contain, 
at  a  miniTniim,  the  complete  public 
record  of  the  relevant  State  proceediags 
(if  any)  examining  the  applicant's 
compliance  with  section  271,  records  of 
interconnection  agreements,  affidavits, 
etc.  The  requirements  of  section 
272(cX2)  will  be  met  witl»  this 
supporting  documentation.  (Number  of 
respondents:  7;  annual  hour  burden  per 
respondent:  120  hours  per  application 
(approximately  7  applications  per 
respondent);  total  annual  burden:  5880 
hours).  State  regulatory  commission  will 
file  written  consultations  relating  to  the 
applications  not  later  than 
approximately  20  days  after  the 
issuance  of  an  Initial  Public  Notice 
establishing  specific  due  dates  for 
various  filings.  (Number  of  respondents: 
49  annual  hour  burden  per  respondent 
120  hours;  total  annual  burden:  5880). 
Interested  third  parties  may  file 
comments  on  the  applications  not  later 
than  approximately  20  days  after  the 
issuance  of  the  Initial  Public  Notice. 
(Number  of  respondents:  75;  annual 
hour  burden  per  respondent:  20  total 
annual  burden:  1500).  The  Department 
of  Justice  will  file  written  consultations 
relating  to  the  applications  not  later 
than  approximately  35  days  after  the 
issuance  of  the  Initial  Public  Notice. 
(Number  of  respondents:  1;  annual  hour 
burden  per  respondent  100  hours  per 
state;  total  annual  burden  is  4900).  All 
of  the  requirements  would  be  used  to 
ensure  that  BOCs  have  complied  with 
their  obligations  under  the 
Communications  Act  of  1934,  as 
amended,  before  being  authorized  to 
provide  in-region,  interLATA  services 
pursuant  to  section  271.  Your  response 
is  mandatory. 

OMB  Control  No.:  3060-0774. 

Expiration  Date:  09/30/97. 

Title:  Federal-State  Joint  Board  on 
Universal  Service — CC  Docket  No.  96- 
45,  47  CFR  Sections  36.611-36.612  and 
47  CFR  Part  54. 

Form  No.:  N/ A. 

Estimated  Annual  Burden:  5,595,451 
respondents;  3.1  hours  per  response 
(avg.);  1,784,220  total  aimual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 
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Frequency  of  Response:  On  occasion, 
annually,  one-time  requirements. 

Description:  Congress  directed  the 
Commission  to  implement  a  new  set  of 
universal  service  support  mechanisms 
that  are  explicit  and  sufficient  to 
advance  the  universal  service  principles 
enumerated  in  Section  254  of  the 
Telecommtuiications  Act  of  1996  and 
such  other  principles  as  the 
Commission  believes  are  necessary  and 
appropriate  for  the  protection  of  the 
public  interest,  convenience  and 
necessity,  and  are  consistent  with  the 
Act  In  the  Report  and  Order  issued  in 


CC  Docket  No.  96-45,  the  Commission 
adopts  rules  that  are  designed  to 
implement  the  universal  service 
provisions  of  section  254.  Specifically, 
the  Order  addresses:  (1)  universal 
service  principles;  (2)  services  eligible 
for  support;  (3)  affordability;  (4)  carriers 
eligible  for  universal  service  support;  (5) 
support  mechanisms  for  rural,  insular, 
and  high  cost  areas;  (6)  support  for  low- 
income  consumers;  (7)  support  for 
schools,  libraries,  and  health  care 
providers;  (8)  interstate  subscriber  line 
charge  and  common  line  cost  recovery; 
and  (9)  administration  of  support 


mechanisms.  The  reporting  and 
recordkeeping  requirements  contained 
in  CC  Docket  No.  96-45  are  designed  to 
implement  Section  254  and  are  listed 
below.  The  reporting  and  recordkeeping 
requirements  are  necessary  to  ensure  the 
integrity  of  the  program.  All  the 
collections  are  necessary  to  implement 
the  congressional  mandate  for  universal 
service.  The  reporting  and 
recordkeeping  requirements  are 
necessary  to  verify  that  the  carriers  and 
other  respondents  are  eligible  to  receive 
universal  service  support  Your 
response  is  mandatory. 


RuJe  Section/Title  (47  CFR  Section) 


a.  36.611(a)  and  36.612— Submission  and  Updating  infonrwtion  to  NECA  „ — ».. 

b.  54. 1 01  (c>— Demonstration  of  wceptional  circumstances  tor  toWimitrtion  grace  period 

c.  54.201  {b)(c>— Submission  of  eligibility  crrteria - 

d.  54.201(d)(2)— AdvertiserT»ent  of  services  and  charges ., 1 

e.  54.205(a)— Advance  notice  of  relinquishment  of  universal  sennce  . 

f.  54.207(c)(1)— Submission  of  proposal  for  redefining  s  rural  service  ares 

g.  54.307(b)— -Reporting  of  expenses  and  number  of  lines  served 

h.  54.401(b)  (l)-<2)— Submission  of  disconnection  waiver  request  ; 

i.  54.401  (d)— Lifeline  certiftcation  to  the  Administrator 

j.  54.407(c)— Lifeline  recordkeeping  ~ 

k.  54.409  (a)-(bHConsumer  quaiiticabon  for  Lifeline - — 

I.  54.409(b) — Corwumer  noWication  of  Lifeline  discontinuance  

m.  54.413(b)— Link  Up  recordkeeping — 

n.  54.501(d)(4)  and  54.516— Sdrools  &  Libraries  recordkeeping „ — — 

o.  54.504  (b)-(c),  54.507(<fl  and  54.509<a>— Description  of  services  requested  &  certiffcafcn 

p.  54.601(b)(4)  and  54.609(b>— Cateulaling  support  for  health  care  providers  

q.  54.601(b)(3)  snd  54.619— Shared  facility  record-keeping  

r.  54.607(b)  (1H2>— Submission  of  proposed  mral  rate  

s.  54.603(b)(1),  54.615  (c)-(d)  and  54.623(d)— Description  of  servces  requested  and  certification 

t.  54.619(d)— Submission  of  mral  health  care  report  ~ 

u.  54.701(f)(1)  and  (f)(2)— Submission  of  annual  report  and  CAM 

V.  54.701(g) — Sut)miS8k)n  of  quwterty  report 

w.  54.707 — Submisskwi  ol  stale  commisskm  designation  


Hours     I     Total 
per       j    arvHial 
response      burden 


20 

50 

1 

50 

.5 

125 

'2.5 

2 

1 

80 

25 

25 

80     • 

'41 

2 

100 

'21 

3 

1 

40 

40 

10 

25 


26,800 

100 

3.400 

65,000 

50 

6,250 

4,100 

100 

1,300 

104,000 

440,000 

44,000 

104,000 

372,000 

100.000 

340,000 

160,000 

150 

12,000 

40 

40 

40 

850 


'Average.       2  Minutes. 


Public  reporting  burden  for  the 
collection  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 

Federal  Communicatioiu  Commission. 
WUIiHi  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-17889  Filed  7-7-97;  8:45  am] 

BHjjNQ  cooe  fn2-01-U 


FEDERAL  HOUSING  RNANCE  BOARD 
MEETING 

Sunshine  Act  MMting 

ANNOUNCING  AN  OPEN  MEETINQ  OF  THE 

BOARD 

TWE  AND  DATE:  10:00  a.m.  Wednesday, 

July  9. 1997. 


PLACE:  Board  Room,  Second  Floor, 
Federal  Housing  Finance  Board.  1777  F 
Street,  N.W.,  Washington,  D.C.  20006. 

STATIIS:  The  entire  meeting  will  be  open 
to  the  public. 

MATTER  TO  BE  CONSDEREO  DURMQ 
PORTIONS  OPEN  TO  THE  PUBUC: 

•  Designation  of  Elective 
Directorships  for  the  1997  Election  of 
Federal  Home  Loan  Bank  Directors. 

CONTACT  PERSON  R>R  MORE  MFORMATKM: 

Elaine  L.  Baker,  Secretary  to  the  Board, 

(202) 408-2837. 

WiUiam  W.  Giasfcfg. 

Managing  Director. 

(FR  Doc.  97-17827  Filed  7-2-97;  4:40  pm) 

BtLUNQ  CODE  STSS-ftl-P 


FEDERAL  TRADE  COMMISSION 

[DkLC-3740) 

AfiMrtcan  Horn*  Products  Corporation; 
Prohibltod  Trade  Practicss,  and 
AfflnMtive  Corrective  Actions 

AOENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 


f:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
iinfinir  or  deceptive  acts  or  practices  and 
imfair  methodis  of  competition,  this 
consent  order  requires,  among  other 
things,  American  Home  Products 
Corporation  ("AHP"),  a  New  Jersey- 
based  manufacturer  of  animal  vaccines, 
to  divest  Solvay's  U.S.  and  Canada 
rights  to  three  types  of  vaccines  to  the 
Sdiering-Plough  Corporation;  assist 
Schering-Plough  in  obtaining  U.S. 
Department  of  Agriculture  ("USDA") 
certifications;  and  manufacture  and 
supply  the  three  vaccines  to  Schering- 
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Plough  for  24  to  36  months  or  until 
Schering-Plough  obtains  USDA 
approvals.  The  consent  order  also 
prohibits  AHP  from  suing  Schering- 
Plough  for  patent  infringements  relating 
to  the  vaccines. 

DATES:  Complaint  and  Order  issued  May 
16.  1997.1 

KM  FURTHER  INFORMATION  CONTACT: 
Casey  Triggs,  FTC/S-2308,  Washington, 
D.C.  20580.  (202)  326-2804 
SUPPLEMENTARY  INFORMATION:  On 
Wednesday,  March  5,  1997.  there  was 
published  in  the  Federal  Register,  62  FR 
10058,  a  proposed  conaent  agreement 
with  analysis  In  the  Matter  of  American 
Home  Products  Corporation,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  tt>  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  divest,  as  set  forth 
in  the  proposed  consent  agreement,  in 
disposition  of  this  proceeding. 

(Sec.  6.  38  Stat.  721;  15  U.S.C.  46.  Interpret 

or  apply  mc.  5.  38  Stat.  719,  as  amended ^^ec. 

7.  38  Stat.  731.  as  amended:  15  U.S.C.  45,  18] 

■■■[■■w  I  Bervaa, 

j\cting  Secretary. 

|FR  Doc.  97-17755  Filed  7-7-97;  8:45  am] 

aajjNQ  cooE«ra«-oi-M 


FEDERAL  TRADE  COMMISSION 
[DktC-3741] 

Sclwring-Plough  Healthcare  Products, 
Inc.;  Prohit>itad  Trade  Practices,  and 
Affirmative  Corrective  Actions 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Consent  order. 

summary:  In  settlement  of  alleged 
violations  of  federal  law  prohibiting 
unfair  or  deceptive  acts  or  practices  and 
unfair  methods  of  competition,  this 
consent  order  prohibits,  among  other 
things,  the  Tennessee-based 
manufactiu^r  of  health  care  products 
from  making  certain  claims  about  the 
effectiveness  or  length  of  protection 
provided  by  any  children's  sun 
protection  product  unless  they  possess 
scientific  evidence  to  substantiate  the 
claims,  and  from  misrepresenting  the 
existence,  contents,  validity,  results  or 
conclusions  of  any  test  or  study 


concerning  sun  protection  products. 
The  consent  order  requires  the 
respondent  to  produce  and  distribute 
150,000  consumer  education  brochures 
regarding  sunscreen  protection  for 
children. 

DATES:  Complaint  and  Order  issued  May 
16,  1997.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Mamie  Kresses,  FTC/S-4002, 
Washington,  D.C.  20580.  (202)  326- 
2070. 

supplementary  INFORMATION:  On 
Wednesday,  March  5,  1997,  there  was 
published  in  the  Federal  Register,  62  FR 
10059.  a  propHJsed  consent  agreement 
with  analysis  In  the  Matter  of  Schering- 
Plough  Healthcare  Products,  Inc.,  for  the 
purpose  of  soliciting  public  comment. 
Interested  parties  were  given  sixty  (60) 
days  in  which  to  submit  comments, 
suggestions  or  objections  regarding  the 
proposed  form  of  the  order. 

No  comments  having  been  received, 
the  Commission  has  ordered  the 
issuance  of  the  complaint  in  the  form 
contemplated  by  the  agreement,  made 
its  jurisdictional  findings  and  entered 
an  order  to  cease  and  to  desist,  as  set 
forth  in  the  proposed  consent 
agreement,  in  disposition  of  this 
proceeding. 

(Sec.  6,  38  SUt.  721;  15  U.S.C.  46.  Interprets 

or  applies  sec.  5,  38  Stat.  719,  as  amended; 

15  use.  45,  52) 

Beniamip  L  lni«iii, 

Acting  Secretary. 

(FR  Doc.  97-17756  Filed  7-7-97;  8:45  am] 

aiLUNQ  CODE  fTSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

(Program  Announceinent  735] 

FY  1997  Epidemiologic  Research 
Studies  of  Acquired  Immunodeficiency 
Syndrome  (AIDS)  and  Hun»n 
Immunodeficiency  Virus  (HIV)  infection 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  a  cooperative  agreement 
program  for  epidemiologic  and 
behavioral  research  studies  of  AIDS  and 
HIV  infection.  These  include  studies  to 
examine  factors  related  to:  (I) 


'  Copies  of  the  Complaint  and  the  Decision  and 
Order  are  available  from  the  Commission's  Public 
Reference  Branch,  H-130.  6lh  Street  &  Pennsylvania 
Avenue.  N.W.,  Washington.  DC.  20580. 


'  Copies  of  the  Complaint,  the  Decision  and  Order 
and  statements  by  Commissioners  Azcuenaga  and 
Starek  are  available  from  the  Commission's  Public 
Reference  Branch.  H-130,  6th  Street  &  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C  20580. 


manifestations  and  medical 
management  of  HIV  infection  in 
children  and  (II)  acceptability  of  new 
prevention  methods  currently  being 
tested  that  offer  alternatives  to  male 
condoms  for  HTV/STD  protection.  The 
study  of  these  research  areas  as  they 
pertain  to  racial  and  ethnic  minority 
populations  (defined  as  Alaskan  Native, 
African-American,  Hispanic,  Asian/ 
Pacific  Islander,  and  American  Indian) 
is  encouraged  because  minorities 
constitute  more  than  53  percent  of  all 
reported  cases  of  AIDS  and 
approximately  77  percent  of  all  women 
and  children  with  AIDS. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  HIV 
Infection.  (To  order  a  copy  of  "Healthy 
People  2000,"  see  the  section  Where  to 
Obtain  Additional  Information.) 

Authority 

This  program  is  authorized  under 
Sections  301(a)  and  317(kK2)  of  the 
Public  Health  Service  Act  [42  U.S.C. 
241(a)  and  247b(kK2)l,  as  amended. 
Applicable  program  regulations  are  set 
forth  in  42  CFR  Part  52.  entitled  "Grants 
for  Research  Projects." 

Smoke-Free  Workplace 

CDC  strongly  encourages  all 
cooperative  agreement  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  that  receive  Federal 
funds  in  which  education,  library,  day 
care,  health  care,  and  early  childhood 
development  services  are  provided  to 
children. 

Eligible  Applicants 

Eligible  applicants  include  all  public 
and  private  nonprofit  organizations  and 
governments  and  their  agencies.  Thus, 
universities;  colleges;  research 
institutions;  hospitals  and  other  public 
and  private  organizations;  territories. 
District  of  Columbia,  and  State  and  local 
governments  or  their  bona  fide  agents; 
federally  recognized  Indian  tribal 
governments;  Indian  tribes  or  Indian 
tribal  organizations;  and  small  minority- 
or  women-owned  nonprofit  businesses 
are  eligible  to  apply. 

Note:  Organizations  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  that  engage  in  lobbying  are  not  eligible 
to  receive  Federal  grant/cooperative 
agreement  funds.  * 
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ATailability  of  Funds 

Approximately  $1  million  is  available 
in  FY  1997  to  fund  approximately  two 
new  awards  and  approximately  $2 
million  is  available  to  fund  six 
competing  continuation  projects.  It  is 
expected  that  the  average  new  awards 
will  be  range  from  $300,000  to  $700,000 
and  continuation  awards  will  be 
approximately  $300,000.  It  is  expected 
that  awards  will  begin  on  or  about 
September  30,  1997.  Successful  grantees 
will  be  funded  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
three  years.  Continuation  awards  within 
the  project  period  will  be  made  on  the 
basis  of  satisfactory  programmatic 
progress  and  the  availability  of  funds. 
Funding  estimates  may  vary  6md  are 
subject  to  change. 

Uae  of Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  e&ect  since  December  23. 1989), 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  caimot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1. 1996, 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efiorts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatiu^s.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A,  Title  I,  Section 
101(e),  Pub.  L.  No.  104-208  (September 
30,  1996),  provides  as  follows: 

Sec.  503(a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 


pending  before  the  Congress,  *  *  * 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself, 
(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislatiu^. 

Background 

The  AIDS  epidemic  continues  in  the 
United  States  with  581,429  cases  of 
AIDS,  including  7,629  cases  in  children, 
85,500  cases  in  women  and  324,728 
cases  in  men  who  have  sex  with  men 
reported  to  the  CDC  as  of  E>ecember 
1996.  Approximately  62  percent  of 
persons  with  AIDS  have  died. 

Current  estimates  reflect  that 
approximately  700,000  Americans  have 
been  infected  with  HIV,  the  etiologic 
agent  of  AIDS,  More  difficult  to  estimate 
is  the  niunber  of  incident  HIV  infections 
occurring  yearly.  Heterosexiial 
transmission  is  now  the  leading  cause  of 
AIDS  cases  among  U.S.  women  and  is 
the  fastest  growing  mode  of 
transmission  in  newly  infected  persons. 
However,  male-to-male  exposure 
continues  as  the  single  greatest  risk 
category  among  men.  Fifty  percent  of 
cumulative  AIDS  cases  and  40  percent 
of  annual  AIDS  cases  in  1996  were 
attributed  exclusively  to  male-to-male 
sexual  exposure,  African-Americans, 
Hispanics,  women,  and  adolescents  are 
increasingly  represented  in  both  AIDS 
cases  and  new  HTV  infections. 

Although  it  now  may  be  possible  to 
prevent  most  HIV  transmission  to 
children,  there  are  approximately 
15,000  children  living  with  HIV 
infection  in  the  U.S.  and  infected 
children  will  continue  to  be  bom 
despite  prevention  efforts.  Timely 
prophylaxis  and  treatment  are 
improving  survival  of  these  children  but 
advances  in  diagnostics,  prophylactic 
and  treatment  options,  as  well  as 
ongoing  changes  in  health  care  delivery 
(e.g.,  managed  care)  may  add 
complexity  to  their  medical 
management.  Information  is  needed  to 
monitor  trends  in  medical  management 
and  progression  of  disease  to  evaluate 
implementation  of  treatment 
recommendations  and  their  impact. 
Information  is  also  needed  to 
characterize  HFV  disease  and  social 
impact  in  children  with  long-term 
survival  (into  adolescence). 

Additional  studies  of  the  epidemic  of 
HTV  are  needed  to  guide  prevention  and 
control  efforts.  In  particular, 
information  that  will  guide 
development  of  new  prevention 


technologies,  including  microbicides  to 
prevent  sexual  transmission  in  women 
and  men,  is  needed. 


The  purpose  of  these  awards  is  to 
help  support  researchers  in  the  conduct 
of  HIV-related  epidemiologic  and 
behavioral  research  studies  that  foster 
prevention  of  HTV  infection  or  HIV- 
related  disease.  These  include  studies  to 
monitor  medical  care,  social 
circumstances,  and  clinical  course  of 
HIV-infected  children  and  adolescents 
infected  in  childhood;  and  studies  to 
examine  behavioral  and  biomedical 
factors  related  to  the  acceptability  of 
new  products  to  prevent  sexual 
transmission  of  HTV  infection  such  as 
vaginal  and  rectal  microbicides.  The 
study  of  these  research  areas  as  they 
pertain  to  minority  populations  are  of 
special  interest. 

Research  Issues 

Three  research  issues  of  programmatic 
interest  to  the  health  care  community 
and  to  CDC  for  FY  1997  are  listed  below 
and  are  considered  of  significant 
importance  in  gaining  a  greater 
understanding  of  the  epidemiology  of 
AIDS  and  HIV  infection.  However, 
applications  submitted  by  organizations 
that  examine  additional  important  HIV- 
related  epidemiologic  research  issues 
will  also  be  accepted  and  considered  for 
funding. 

Applicants  addressing  the  same 
research  issue  should  be  willing  to 
participate  in  collaborative  studies  with 
other  CDC-sponsored  researchers, 
including  the  use  of  common  data 
collection  instruments,  specimen 
collection  protocols,  and  data 
management  procedures,  as  determined 
in  post-award  grantee  plaiming 
conferences.  Applicants  are  required  to 
identify  their  proposed  research  issue 
on  line  one  of  the  t&ce  page  of  the 
application  form.  (For  more  information 
on  which  form  to  use,  see  the  section 
Application  Submission  and  Deadline) 

1 .  Pediatric  HTV  Infection:  Spectrum  of 
Disease,  Medical  Management, 
Secondary  Prevention,  and  Social 
Impact 

Applications  are  solicited  for 
participation  in  an  ongoing  multi-site 
longitudinal  medical  record  review 
study,  the  Pediatric  Spectrum  of  HTV 
Disease  (PSD)  Project.  Applications 
must  address  both  Parts  A  and  B  below. 

A.  Prospective  Studies  Monitoring  HIV- 
infected  Children 

Applications  are  solicited  for 
continued  prospective  monitoring, 
through  repeated  medical  record  review. 
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of:  (i)  trends  in  medical  management  of 
pediatric  HIV  infection  (including 
treatment,  prophylaxis  for  opportunistic 
infections,  diagnostic  testing  and 
immunologic  and  virologic  monitoring); 
(ii)  clinical  course  of  HIV  infection, (e.g.. 
occurrence  of  AIDS-defining  conditions, 
other  manifestations,  and  death);  (iii) 
long-term  outcomes,  (i.e.  clinical  course 
in  pehnatally  infected  children  who 
siu^ive  to  adolescence);  and  (iv)  social 
circumstances,  (i.e.  changes  in 
caretakers  and  living  arrangements, 
school  attendance  and  knowledge/ 
disclosure  of  HIV  status). 

Preference  will  be  given  to  currently 
funded  applicants  with  studies  in  which 
HIV-infected  children  have  already  been 
identified  and  are  being  systematically 
monitored,  and  with  the  capacity  to 
begin  monitoring  newly  identified  HIV- 
infected  children.  Applicants  must 
demonstrate  adequate  rates  of  follow-up 
of  HIV-infected  children,  the  capacity 
for  timely  completion  of  biannual 
medical  record  review,  and  must  be 
willing  to  collaborate  with  other  CDC 
PSD  grantees  in  the  study  of  HIV- 
infected  children,  including  use  of 
common  data  collection  instruments 
and  protocols  and  data  management. 

B.  Monitoring  HTV-Exposed  Infants  in_ 
the  First  Yeai  of  Life 

Applicants  must  be  able  to  identify 
infants  bom  to  HIV-infected  mothers 
after  December  1995,  and  to  monitor 
their  HlV-specific  medical  management 
in  the  first  year  of  life  through 
retrospective  medical  record  review 
initiated  after  a  child's  first  birthday, 
including  (i)  antiretroviral  prophylaxis 
and  treatment,  (ii)  prophylaxis  to 
prevent  opportunistic  infections,  (iii) 
diagnostic  testing,  and  (iv)  immunologic 
and  virologic  monitoring. 

Applicants  must  have  a  plan  for 
reporting  (where  required  by  law)  HIV 
exposure,  HIV  infection  status,  or  AIDS 
in  children,  including  completion  of 
CDC  HIV/ AIDS  report  forms,  and  entry 
and  complete  and  timely  transfer  of  case 
reports/updates  to  the  State  or  local 
health  department. 

Acceptability  of  HTV/STD  Prevention 
Methods  Among  Women  and  Men  Who 
Have  Sex  With  Men 

Studies  are  underway  to  determine 
the  safety  and  efficacy  of  prevention 
methods  that  may  offer  options  for  HIV/ 
STD  protection  other  than  the  male 
condom  (e.g.,  female  condom,  vaginal 
and  rectal  products  that  might  be  used 
as  microbicides).  As  new  methods  for 
HIV/STD  prevention  become  available, 
information  is  needed  on  the 
acceptability  of  the  methods  to  different 
populations  and  effective 


communication  strategies  for  informing 
persons  of  multiple  options  for 
protection  from  HIV  and  other  STDs. 
Applications  are  solicited  that  address: 
(1)  acceptability  of  various  HIV/STD 
prevention  methods,  characteristics  of 
persons  choosing  different  methods,  and 
the  conditions  under  which  different 
methods  are  preferred;  (2) 
comprehension  and  interpretation  of 
prevention  messages  offering  multiple 
HTV/STD  prevention  options  and  the 
impact  of  these  messages  on  sexual 
behaviors  and  intentions;  and  (3) 
strategies  for  integrating  multiple-option 
HIV/STD  prevention  messages  into 
more  conventional  interventions  that 
exclusively  promote  male  condom  use. 

2.  Acceptability  of  Prevention  Methods 
Among  Women  at  Risk  for  HIV/STD 

Applications  are  sought  that:  (1) 
implement  an  HTV/STD  prevention 
intervention  that  has  previously  been 
shown  to  be  effective  at  increasing  male 
condom  use;  (2)  examine  barriers  to 
consistent  condom  use  among  women 
who  have  participated  in  the 
intervention;  (3)  descrit)e  characteristics 
of  women  who  are  unable  to  negotiate 
consistent  condom  use  with  male 
partners;  and  (4)  determine  if  new  HIV/ 
STD  prevention  methods  under 
development  (e.g.,  female  condom, 
products  that  might  be  used  as  vaginal 
microbicides)  would  be  acceptable  to 
these  women.  Applicants  are  sought 
who  can  enroll  at  least  750  women  at 
risk  for  HIV  or  other  STDs  in  a  short- 
term  longitudinal  study  to:  (1)  examine 
barriers  to  male  condom  use  among 
women  participating  in  a  short-term 
intervention  promoting  male  condom 
use;  (2)  determine  acceptability  of  new 
HIV/STD  prevention  methods  to  women 
whose  male  partners  are  not  using 
condoms  after  the  intervention;  (3) 
determine  the  conditions  under  which 
new  methods  would  be  acceptable  and 
the  characteristics  of  women  and  their 
partners  who  prefer  the  different 
methods;  and  (4)  develop  and  test 
methods  for  presenting  multiple  HIV/ 
STD  options  to  women  and  for 
integrating  these  complex  prevention 
messages  into  interventions  promoting 
only  male  condom  use. 

3.  Acceptability  of  HIV/STD  Prevention 
Methods  Among  Men  Who  Have  Sex 
With  Men 

To  better  understand  the  acceptability 
of  alternative  methods  to  condoms 
currently  being  tested  for  HIV/STD 
prevention  among  men  who  have  sex 
with  men,  applications  are  solicited  that 
propose  examination  of  (1)  features  that 
are  important  in  a  prevention  method 
for  men  who  have  sex  with  men,  (2)  the 


extent  to  which  alternative  prevention 
methods  being  tested  would  be  used 
and  the  conditions  under  which  these 
methods  would  be  preferred  over 
condom  use,  (3)  the  characteristics  of 
men  and  their  partners  who  are  likely  to 
use  alternative  methods,  (4)  effective 
messages  for  presenting  risks  and 
benefits  of  various  prevention  methods 
and  (5)  effect  of  message  content  and 
format  on  behavioral  intentions. 

ApplicaAts  are  sought  who  can  enroll 
at  least  400  men  who  have  sex  with  men 
in  a  cross-sectional  study.  Proposal 
should  include  study  designs  to  collect: 
(1)  survey  data  on  current  HTV/STD 
prevention  practices  among  men  who 
have  sex  with  men,  features  that  are 
desired  in  a  prevention  method,  extent 
to  which  prevention  methods  being 
tested  (e.g.,  products  that  could  be  used 
as  rectal  microbicide)  are  desirable,  and 
the  conditions  under  which  these 
methods  would  be  chosen;  and  (2)  data 
on  the  influence  of  HTV/STD  prevention 
message  content,  structure,  and 
complexity  on  comprehension  of  the 
message,  interpretation  of  effectiveness 
and  potential  risks  associated  with  each 
HIV/STD  prevention  method  contained 
in  the  message,  and  acceptability  of  the 
different  methods. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
piupose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  under  subparagraph  1.,  below, 
and  CDC  will  be  responsible  for 
conducting  activities  listed  under 
subparagraph  2.,  below: 

1.  Recipient  Activities 

A.  Develop  the  research  study 
protocol  and  data  collection  forms. 

B.  Identify,  recruit,  obtain  informed 
consent  from,  and  enroll  an  adequate 
nimiber  of  study  participants  as 
determined  by  the  study  protocol  and 
the  program  requirements. 

C.  Continue  to  follow  study 
participants  as  determined  by  the  study 
protocol. 

D.  Establish  procedures  to  maintain 
the  rights  and  confidentiality  of  all 
study  participants. 

E.  Perform  laboratory  tests  (when 
appropriate)  and  data  analysis  as 
determined  in  the  study  protocol. 

F.  Collaborate  and  share  data  and 
specimens  (when  appropriate)  with 
other  collaborators  to  answer  specific 
research  questions. 

G.  Conduct  data  analysis  with  all 
collaborators  as  well  as  present  and 
publish  research  findings. 
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2.  CDC  Activities 

A.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  research. 

B.  Provide  technical  guidance  in  the 
development  of  study  protocols,  consent 
forms,  and  data  collection  forms. 

C.  Assist  in  designing  a  data 
management  system. 

D.  Assist  in  performance  of  selected 
laboratory  tests. 

E.  Coordinate  research  activities 
among  the  different  sites. 

F.  Assist  in  the  analysis  of  research 
information  and  the  presentation  and 
publication  of  research  findings. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  the 
following  reports  are  required  to  be 
submitted  to  the  Grants  Management 
Branch  (GMB),  CDC  in  accordance  with 
the  following  guidelines.  See  the  section 
Where  to  Obtain  Additional  Information 
for  the  address  of  the  GMB. 

1 .  Annual  Progress  Report 

An  aiuiual  progress  report  is  required 
to  be  included  in  continuation 
applications  for  each  year  of  the  project. 
Continuation  applications  will  be 
solicited  each  year  by  the  Grants 
Management  Branch,  CDC.  The  progress 
reports  must  include  the  following  for 
each  program,  function,  or  activity 
involved:  (1)  a  comparison  of  actual 
accomplishments  to  the  goals 
established  for  the  period,  including 
estimated  performance  for  any  time 
remaining  in  the  budget  period  after 
submission  of  the  application;  (2) 
reasons  for  slippage  if  established  goals 
are  not  likely  to  be  met  by  the  end  of 
the  budget  period;  and  (3)  other 
pertinent  information  including,  when 
appropriate,  analysis  and  explanation  of 
any  actual  costs  that  significantly 
exceed  budgeted  levels. 

2.  Financial  Status  Reports  (Standard 
Forms  269) 

Financial  Status  Reports  (FSRs)  are 
required  to  be  submitted  annually 
within  90  days  after  the  end  of  each 
budget  period.  The  purpose  of  the  FSR 
is  to  report  actual  costs  incxured  as 
opposed  to  budgeted  and  to  establish 
any  unobligated  balances  of  prior-year 
funds.  A  final  progress  report 
summarizing  the  progress  for  the  entire 
project  is  required  within  90  days  after 
the  end  of  the  project  period. 

Application  Content 

Applications  must  be  developed  in 
accordance  with  PHS  Form  398, 
information  contained  in  the  program 
announcement  and  the  instructions  and 
format  provided  below. 


Applicants  are  required  to  submit  an 
original  and  five  copies  of  the 
application.  The  application  may  not 
exceed  25  double-spaced  pages  in 
length,  excluding  appendices. 
Applicants  should  provide  a  one-page 
abstract  of  the  proposal.  Number  all 
pages  clearly  and  sequentially  and 
include  a  complete  index  to  Uie 
application  and  its  appendices.  The 
original  and  each  copy  of  the 
application  must  be  submitted 
l^STAPLED  and  UNBOUND.  Print  all 
material,  double  spaced,  in  a  12-point  or 
larger  font  on  8V2"  by  11"  paper,  with     - 
at  least  1"  margins  and  printed  on  one 
side  only. 

The  application  should  include  a 
general  introduction,  followed  by  one 
narrative  subsection  per  application 
content  element  in  the  order  in  which 
the  elements  appear  below.  Each 
narrative  subsection  should  be  labeled 
with  the  element  title  and  contain  all  of 
the  information  needed  to  evaluate  that 
element  of  the  application  (except  for 
curriculum  vita,  references,  and  letters 
of  support,  which  are  appropriate  for 
the  appendices).  The  application 
content  elements  are  outlined  below  for 
all  research  issues: 

1.  Pediatric  HIV  Infection:  Spectrum  of 
Disease,  Medical  Management, 
Secondary  Prevention,  and  Social 
Impact 

A.  Familiarity  With  and  Access  to  Study 
Population 

(1)  Describe  the  population  to  be 
prospectively  monitored,  including 
number,  age  distribution,  and  other 
relevant  demographic  characteristics  for 
Part  A;  note  procedures  for  identifying 
HTV-infected  children  (including,  for 
example,  death  certificate  review). 

(2)  Describe  procedures  for 
identifying  children  bom  to  HTV- 
exposed  mothers  for  Part  B. 

(3)  Describe  prior  research  with  or 
service  provision  to  the  study 
populations  for  Part  A  and  Part  B. 

(4)  Demonstrate  familiarity  with 
issues  regarding  medical  care  for  HTV 
exposure  and  infection  in  children,  and 
progression  of  disease  among  and  social 
circixmstances  of  HTV-infected  children. 

(5)  Describe  linkages  and 
collaboration  with  organizations 
providing  medical  and  psychosocial 
services  to  the  study  population 
including  plans  to  improve  PSD's  case 
finding  and  follow  up  of  exposed  and 
infected  children. 

(6)  Document  ability  to  monitor  the 
study  population  prospectively  for  Part 
A  and  for  the  first  year  of  life  for  Part 

B.  As  appropriate,  include  memoranda 
of  agreement  to  document  collaboration 


with  organizations  providing  services  to 
the  study  population;  document  ability 
to  complete  biannual  review  of  medical 
records,  and  describe  ability  to  track 
children  who  change  care  providers. 

(7)  Describe  procedures  for  involving 
the  service  providers  in  the  design  and 
implementation  of  research  activities 
under  Part  B  and  for  reporting  results  of 
the  research  to  collaborating  service 
providers  (Parts  A  and  B). 

B.  Description  and  Justification  of  a 
Research  Plan 

(1)  Based  on  review  of  the  scientific 
literature,  describe  understanding  of  the 
overall  research  issues  to  be  addressed 
by  PSD  and  any  si>ecific  research  focus 
of  interest  to  the  applicant  (Parts  A  and 
B).  Research  issues/topics  may  include 
participant  characteristics  (e.g., 
ethnicity,  year  of  birth,  clinical, 
immimologic,  or  social  status),  disease 
progression,  survival,  medical 
management,  and  developing  and 
evaluating  recommendations  for 
medical  care,  including 
recommendations  for  preventing 
opportunistic  infections. 

(2)  Specify  the  number  of  HIV- 
infected  enroUees  to  be  prospectively 
monitored,  and  expected  attrition  from 
deaths  and  losses  to  follow-up  over  the 
study  period  based  on  prior  experience 
(Part  A). 

(3)  Describe  methods  and  procedures 
for  data  abstraction  and  assuring 
adequate  follow-up  and  timely 
completion  of  data  forms  (Parts  A  and 
B). 

(4)  Describe  proposed  quality 
assurance  measures  including  methods; 
protocols;  supervision  of  data 
abstraction,  entry,  and  cleaning; 
maintaining  consistency  of  data 
abstraction;  accuracy  and  completeness 
of  record  keeping;  monitoring  of  study 
progress;  and  forming  and  maintaining 
collaborative  relationships  (Parts  A  and 
B). 

(5)  Describe  plans  to  analyze  local 
data  using  quantitative  methods  and 
statistical  techniques  and  submit  results 
and  all  data  to  CDC  (Parts  A  and  B). 

(6)  Describe  procedures  for  tracking 
follow-up  of  HIV-infected  children. 

(7)  Describe  previous  experience 
conducting  data  collection  and 
management  for  PSD  and  PSD 
supplemental  research  projects. 

18)  Describe  procedures  for  obtaining 
Institutional  Review  Board  (KB) 
approval  and  maintaining  participant 
confidentiality  (Parts  A  and  B). 

(9)  Identify  and  discuss  any  potential 
ethical  issues  associated  with  the 
proposed  research  and  describe  how 
these  issues  will  be  resolved  (Parts  A 
andB). 
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(10)  Describe  plans  to  disseminate 
research  findings  (Parts  A  and  B). 

C.  Provision  of  HIV/AIDS  Report  Data  to 
and  Collaboration  With  Local  Pediatric 
HIV/AIDS  Surveillance  Activities 

(1)  Describe  procedures  for 
collaborating  with  local  health 
department  pediatric  HIV/AIDS 
surveillance  staff  to  report  children  with 
HIV  exposure,  infection,  and  AIDS 
(depending  on  State  law),  including 
specific  responsibilities  and  schedules 
for  completion  and  computer  entry  of 
HIV/ AIDS  report  forms,  schedule  for 
transfer  of  HIV/ AIDS  report  data  to 
State/local  health  department 
surveillance  unit,  and  measures  to 
protect  confidentiality  of  HIV/ AIDS 
report  data.  (For  applicants  in  States 
without  HIV  reporting  laws,  describe 
intentions  for  use  of  HIV  infection  data.) 
Include  a  signed  memorandum  of 
agreement  detailing  the  outlined 
division  of  responsibilities,  joint 
activities  to  evaluate  completeness, 
timeliness,  validity  of  the  HIV/ AIDS 
report  data,  methods  to  ensure  security 
and  confidentiality  of  HIV/ AIDS  report 
data,  and  use  of  data. 

(2)  Describe  measures  to  assure 
completeness  of  HTV/AIDS  report  forms, 
and  quality  and  timeliness  of  data. 

D.  Demonstration  of  Staffs  Capability  to 
Conduct  Research 

(1)  Summarize  briefly  the  professional 
training  and  relevant  research 
experience  of  the  staff  as  it  relates  to 
their  main  responsibilities. 

(2)  Provide  brief  descriptions  and 
major  findings  of  HIV-related  research 
studies  conducted  by  members  of  the 
research  staff. 

(3)  Include  a  table  of  current  and 
previous  relevant  research  projects, 
their  status,  sources  and  levels  of 
funding,  and  principal  investigators. 

(4)  Include  in  the  appendix  the 
curriculum  vitae  for  key  staff  members 
as  well  as  memoranda  of  agreement  that 
clearly  and  specifically  document 
activities  to  be  performed  by  any 
external  experts,  consultants,  or 
collaborating  agencies  under  the 
cooperative  agreement. 

(5)  Include  copies  of  any  publications 
on  related  research  by  study  staff. 

E.  Staffing,  Facilities,  and  Time  Line 

(1)  Explain  the  proposed  staffing, 
percentage  of  time  each  staff  member 
commits  to  this  and  other  projects,  and 
division  of  duties  and  responsibilities 
for  the  project;  include  brief  position 
descriptions  for  existing  and  proposed 
personnel. 

(2)  Identify  and  describe  key  roles  of 
all  study  staff. 


(3)  Provide  justification  that  base 
staffing  is  adequate  to  keep  pace  with 
biannual  medical  record  review  for  the 
number  of  children  to  be  monitored 
prospectively  for  Part  A,  and  to 
complete  abstraction  of  records  for  all 
children  studied  in  Part  B  by  15  months 
of  age. 

(4)  Describe  support  activities  such  as 
project  oversight  or  data  management 
that  will  contribute  to  the  completion  of 
all  research  activities. 

(5)  Provide  a  statement  of  willingness 
of  project  staff  to  work  collaboratively 
•with  other  study  sites  to  develop  final 
research  protocols  and  to  disseminate 
findings. 

(6)  Describe  existing  facilities, 
equipment,  computer  software,  and  data 
processing  capacity. 

(7)  Describe  the  procedures  to  ensure 
the  security  of  research  data. 

(8)  Describe  equipment  and  facilities 
to  be  used  for  data  abstraction  and 
follow-up  tracking,  data  entry  and 
analysis,  and  project  management. 

(9)  Justify  the  need  for  any  proposed 
consultants. 

(10)  Describe  plans  to  communicate, 
ensure  quality  control  and  consistency, 
identify  and  resolve  problems,  and 
analyze  data  in  collaboration  with  other 
sites. 

(11)  Provide  a  time  line  showing  plan 
for  completion  of  research  activities  and 
goals. 

F.  Budget 

Provide  a  detailed,  line-item  budget 
for  the  project;  justify  each  line-item 
with  a  budget  narrative.  Plan  for  at  least 
one  trip  per  year  to  Atlanta  to  meet  with 
CDC  representatives. 

2.  Acceptability  of  Prevention  Methods 
Among  Women  At  Risk  for  HIV/STD;  3. 
Acceptability  of  HIV/STD  Prevention 
Methods  Among  Men  Who  Have  Sex 
With  Men;  and  4.  Other  HTV/AIDS 
Epidemiology  Research  Studies 

A.  Familiarity  With  and  Access  to  Study 
Population 

(1)  Describe  prior  research  with  or 
service  provision  to  this  population. 

(2)  Demonstrate  familiarity  with 
issues  faced  by  the  study  population 
regarding  prevention  of  sexually 
transmitted  infections,  sexual  behaviors, 
and  reproductive  decisions  and 
contraception  through  experience  or 
review  of  the  scientific  literature. 

(3)  Describe  how  study  participants 
will  be  referred  to  medical  and 
psychosocial  services  that  are  requested 
by  participants  diuing  study 
participation. 

(4)  Document  ability  to  recruit  the 
study  population  for  the  proposed 


research  study.  As  appropriate,  include 
memoranda  of  agreement  to  document 
collaboration  with  organizations 
providing  services  to  the  study 
population. 

(5)  Describe  the  characteristics  of  the 
study  population  and  define  the  specific 
subgroup(s)  that  will  be  the  primary 
focus  of  the  proposed  research.  Using 
available  data,  provide  a  rationale  for 
focusing  on  the  proposed  subgroup(s). 

(6)  Describe  procedures  for  involving 
the  target  population,  their  advocates,  or 
service  providers  in  the  design  and 
implementation  of  research  activities. 

(7)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits  will  be  documented. 

(8)  The  proposed  plan  for  the 
inclusion  of  racial  and  ethnic  minority 
populations  for  appropriate 
representation. 

(9)  The  proposed  justification  when 
representation  is  limited  or  absent. 

B.  Description  and  Justification  of 
Research  Plans 

(1)  Based  on  review  of  the  scientific 
literature,  if  relevant,  describe  the 
theoretical  framework  or  previous 
research  on  which  your  plan  is  based 
and  how  this  framework  has  been 
applied  to  the  study  design. 

(2)  Describe  factors  to  be  examined, 
including  specific  research  questions 
and  hypotheses  to  be  tested. 

(3)  Define  and  describe  type  of  study 
design. 

(4)  Describe  methods  for  collecting 
qualitative  and  quantitative  data, 
including  outcome  measures,  types  and 
content  of  data  collection  instruments, 
and  data  collection  schedules. 

(5)  Specify  the  number  research 
participants  required,  the  recruitment 
and  sampling  plan,  sample  size 
estimates  and  power  calculations  based 
on  justifiable  assumptions  about 
distributions  of  participant 
characteristics,  and  randomizations 
procedures,  if  appropriate. 

(6)  Describe  proposed  quality 
assurance  measures  including  methods, 
protocols,  supervision,  quality 
assurance,  consistency,  confidentiality 
of  participant  information,  accuracy  and 
completeness  of  record  keeping, 
documentation  of  study  visits, 
monitoring  of  study  progress,  field 
safety,  and  forming  and  maintaining 
collaborative  relationships. 

(7)  Describe  procedures  for  obtaining 
informed  consent  and  maintaining 
participant  confidentiality. 

(8)  Identify  and  discuss  potential 
ethical  issues  associated  with  the 
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proposed  research  and  describe  how 
these  issues  will  be  resolved. 

(9)  Discuss  if  design  of  the  study  is 
adequate  to  measure  racial  and  ethnic 
differences,  when  warranted. 

(10)  Describe  plans  to  analyze  data 
using  qualitative  or  quantitative 
methods  and  statistical  techniques. 

(11)  Describe  a  plan  to  disseminate 
research  findings. 

C.  Demonstrate  Staffs  Capability  to 
Conduct  Research 

(1)  Describe  the  professional  training 
and  relevant  research  experience  of  the 
staff, 

(2)  Provide  descriptions  and  major 
findings  of  HIV-related  research, 
behavioral  and  epidemiologic  research 
studies  conducted  by  members  of  the 
research  staff. 

(3)  Include  a  table  of  current  and 
previous  relevant  research  projects, 
their  status,  sources  and  levels  of 
funding,  and  principal  investigators. 

(4)  Include  in  the  appendix,  the 
curriculum  vitae  for  key  staff  members 
as  well  as  memoranda  of  agreement  that 
clearly  and  specifically  document 
activities  to  be  performed  by  any 
external  experts,  consultants,  or 
collaborating  agencies  under  the 
cooperative  agreement. 

(5)  Include  copies  of  any  publications 
on  related  research  by  study  staff. 

D.  Staffing,  Facilities,  and  Time  Line 

(1)  Explain  the  proposed  staffing, 
percentage  of  time  each  staff  member 
commits  to  this  and  other  projects,  and 
division  of  duties  and  responsibilities 
for  the  project;  include  brief  position 
descriptions  for  existing  and  proposed 
personnel. 

(2)  Identify  and  describe  key  roles  of 
all  study  staff. 

(3)  Describe  support  activities  such  as 
project  oversight  or  data  management 
that  will  contribute  to  the  completion  of 
all  research  activities. 

(4)  Provide  a  statement  of  willingness 
of  project  staff  to  work  collaboratively 
with  other  study  sites. 

(5)  Describe  facilities,  equipment, 
computer  software,  and  data  processing 
capacity. 

(6)  Describe  the  procedures  to  ensure 
the  security  of  research  data. 

(7)  Provide  a  time  line  for  developing, 
implementing,  and  completing  the 
research  study,  including  data  analysis 
and  dissemination. 

(8)  Describe  equipment  and  facilities 
to  be  used  for  participant  recruitment 
and  interviews,  clinical  and  laboratory 
assessment,  data  entry  and  analysis,  and 
project  management. 

(9)  Justify  the  need  for  any  proposed 
consultants. 


(10)  If  project  is  multisite,  describe 
experience  with  multisite  research 
projects.  Describe  plans  to 
communicate,  ensure  quality  control 
and  consistency,  identify  and  resolve 
problems,  and  analyze  data  in 
collaboration  with  other  sites. 

E.  Budget 

Provide  a  detailed,  line-item  budget 
for  the  project;  justify  each  line-item 
with  a  budget  narrative.  Plan  for  at  least 
one  trip  to  Atlanta  to  meet  with  CDC 
representatives. 

Evaluation  Criteria 

All  applications  will  be  reviewed 
according  to  the  criteria  listed  below  for 
each  research  issue.  Applicants  will  be 
ranked  on  a  scale  of  100  maximum 
points  according  to  the  three  research 
issues  listed  above  smd  a  foiulh  category 
for  all  other  HIV-related  epidemiologic 
studies.  All  applicants  must  state  which 
research  category  they  are  addressing. 
Applications  should  demonstrate  the 
applicant's  ability  to  address  the 
research  problem  in  a  collaborative 
manner  with  other  collaborators. 
Applications  will  be  reviewed  and 
evaluated  based  on  the  evidence 
submitted,  which  specifically  describes 
the  applicant's  abilities  to  meet  the 
following  criteria: 

1.  Pediatric  HIV  Infection:  Spectrum  of 
Disease,  Medical  Management, 
Secondary  Prevention,  and  Social 
Impact 

A.  Familiarity  With  and  Access  to  Study 
Population  (25  points) 

(1)  Extent  of  applicant's  knowledge  of 
issues  faced  by  study  population  and 
experience  in  working  with  medical 
records  of  this  population  (Parts  A  and 
B). 

(2)  Existence  of  linkages  to  facilitate 
monitoring  the  study  population  (Parts 
A  and  B),  including  memoranda  of 
agreement  from  the  clinical  facilities  to 
permit  record  review. 

(3)  Abilify  to  identify  and  follow  for 
one  year  all  HIV -exposed  children  in  the 
catchment  area. 

(4)  Feasibility  of  plans  to  improve 
linkages  for  PSD's  follow-up  of  HIV- 
infected  children  (Part  B). 

(5)  Feasibility  of  plans  to  involve 
service  providers  in  the  development 
and  implementation  of  research 
activities  and  to  inform  them  of  research 
results  (Parts  A  and  B). 

(6)  Ability  to  monitor  newly 
identified  HIV-exposed  children. 

(7)  Demonstrated  collaboration  with 
local  health  departments  and  pediatric 
HIV/ AIDS  surveillance  staff. 


B.  Description  and  Justification  of 
Research  Plans  (15  Points) 

(1 )  Quality  of  the  review  of  the 
scientific  literature  pertinent  to  the 
proposed  activities,  including 
justification  for  and  relevance  of 
research  questions  (Parts  A  and  B). 

(2)  The  applicant's  understanding  of 
the  research  objectives  as  evidenced  by 
high  quality  of  the  proposed  research 
plan  (Parts  A  and  B). 

(3)  Feasibility  of  plans  to  monitor 
study  participants  as  evidenced  by  the 
experience  of  the  investigator  in 
enrolling  and  monitoring  such  children, 
and  the  comprehensiveness  of  the  plan 
to  protect  the  confidentiality  of  all 
participants  (Parts  A  and  B). 

(4)  Cfreativity  and  thoroughness  of 
analysis  plans  and  reasonableness  for 
data  collected  (Parts  A  and  B). 

(5)  Extent  to  which  the  study  proposal 
demonstrates  assurance  of  compliance 
with  multisite  research  requirements 
(common  protocol,  data  collection,  and 
computer  and  data  management 
systems)  (Parts  A  and  B). 

(6)  The  degree  to  which  the  applicant 
has  met  the  requirements  regarding 
plans  for  the  inclusion  of  ethnic  and 
racial  groups  in  the  proposed  research, 
and  comprehensiveness  of  the  plan  to 
protect  the  rights  and  confidentiality  of 
all  participants. 

C.  Provision  of  HIV/AIDS  Report  Data 
To  and  Collaboration  With  Local 
Pediatric  HTV/AIDS  Surveillance 
Activities  (20  Points) 

(1)  Feasibility  of  plans  for  completion 
and  computer  entry  of  HTV/AIDS  report 
forms  and  complete  and  timely  transfer 
of  HTV/AIDS  case  reports  to  local  HTV/ 
AIDS  surveillance  unit. 

(2)  Adequacy  of  measures  to  assure 
completeness  of  HTV/AIDS  report  forms, 
data  quality  and  timeliness,  and 
protection  of  confidentiality. 

D.  Demonstration  of  Staff's  Capability  to 
Conduct  Research  (20  Points) 

(1)  Capacity  to  conduct  the  proposed 
activities  as  evidenced  by  previous 
experience  with  PSD  and  PSD 
supplemental  studies  (Parts  A  and  B). 

(2)  Adequacy  of  base  staff  to  keep 
pace  with  anticipated  workload  (Part  A). 

E.  Staffing,  Facilities,  and  Time  Line  (20 
points) 

(1)  Availability  of  qualified  personnel 
with  realistic  and  sufficient  percentage- 
time  commitments;  clarity  of  the 
described  duties  and  responsibilities  of 
project  personnel  with  epidemiologic, 
administrative,  clinical,  laboratory,  data 
management  (including  HTV/AIDS  case 
reporting  to  local  surveillance  unit),  and 
statistical  responsibilities;  adequacy  of 
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clinical  oversight  of  the  project, 
especially  supervision  of  data 
abstraction  and  entry. 

(2)  Adequacy  of  the  facilities, 
equipment,  data  processing  and  analysis 
capacity,  and  systems  for  management 
of  data  security  and  participant 
confidentiality. 

(3)  Ability,  willingness,  and  need  to 
collaborate  with  researchers  from  other 
study  sites  in  study  design  and  analysis, 
including  use  of  common  forms,  and 
sharing  of  data  (Parts  A  and  B). 

F.  Other  (Not  Scored) 

(1)  Budget:  Will  be  reviewed  to 
determine  the  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

(2)  Human  Subjects:  Whether  or  not 
exempt  from  the  DHHS  regulations,  are 
procedures  adequate  for  the  protection 
of  human  subjects?  Recommendations 
on  the  adequacy  of  protections  include 
the  following:  (a)  protections  appear 
adequate  and  there  are  no  comments  to 
make  or  concerns  to  raise,  (b) 
protections  app>ear  adequate,  but  there 
are  comments  regarding  the  protocol,  (c) 
protections  appear  inadequate  and  the 
Objective  Review  Group  (ORG)  has 
concerns  related  to  human  subjects;  or 
(d)  disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 

2.  Acceptability  of  Prevention  Methods 
Among  Women  at  Risk  for  HIV/STD;  3. 
Acceptability  of  HIV/STD  Prevention 
Methods  Among  Men  Who  Have  Sex 
With  Men;  and  4.  Other  HIV /AIDS 
Epidemiology  Research  Studies 
Evaluation  Criteria  Include 

A.  Familiarity  With  and  Access  to  Study 
Population  (25  Points) 

(1)  Extent  of  applicant's  knowledge  of 
issues  faced  by  study  population  and 
experience  in  working  with  this 
population. 

(2)  Existence  of  linkages  to  facilitate 
recruitment  from  and  referral  to 
programs  providing  services  for  the 
study  population  and  letters  of  support. 

(3)  Feasibility  of  plans  to  involve  the 
study  population,  their  advocates,  or 
service  providers  in  the  development  of 
research  and  intervention  activities  and 
to  inform  them  of  research  results. 

(4)  Evidence  that  plans  for 
recruitment  and  outreach  for  study 
partici[>ants  will  include  establishing 
partnerships  with  communities. 


B.  Description  and  Justification  of  a 
Research  Plan  (40  points) 

(1)  Quality  of  the  review  of  the 
scientific  literature  pertinent  to  the 
proposed  study,  including  theoretical 
basis  for  research,  and  relevance  of 
research  questions. 

(2)  The  originality  of  research,  the 
extent  to  which  it  does  not  replicate 
past  or  present  research  efforts 
(including  ongoing  efforts  not  yet 
described  in  publications),  and 
relevance  to  guiding  current  HTV 
prevention  efforts. 

(3)  Applicant's  understanding  of  the 
research  objectives  as  evidence  by  high 
quality  of  the  proposed  research  plan 
with  a  study  design  that  is  appropriate 
to  answer  research  questions. 

(4)  Quality  of  the  study  design, 
including  appropriateness  for  answering 
the  proposed  research  questions. 

(5)  Feasibility  of  plans  to  sample, 
recruit,  enroll,  test,  interview  and  follow 
study  participants,  adequacy  of  sample 
size  to  address  research  questions.  This 
includes  demonstration  of  the 
availability  of  HIV-infected  potential 
study  participants  and  persons  at  risk 
for  HIV  infection  and  the  experience  of 
the  investigator  in  enrolling  and 
following  such  persons  in  a  culturally 
and  linguistically  appropriate  manner; 
the  degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research,  and 
comprehensiveness  of  the  plan  to 
protect  the  rights  and  confidentiality  of 
all  participants;  and  proposed 
justification  when  representation  is 
limited  or  absent. 

(6)  Thoroughness  of  analysis  plans, 
reasonableness  for  data  collected, 
statistical  rigor  and  complexity. 

(7)  Extent  to  which  study  proposal 
demonstrates  assurance  of  compliance 
with  multisite  research  requirements 
(e.g.,  common  protocol,  data  collection, 
and  computer  and  data  management 
systems),  if  appropriate. 

C.  Demonstrate  Staff's  Capability  To 
Conduct  Research  (20  points) 

(1)  Capacity  to  conduct  study  as 
evidenced  by  experience  with  similar  or 
related  research  as  evidenced  by  their 
previous  related  research. 

(2)  Extent  of  the  team's  productive 
working  relations  with  proposed 
collaborators. 

(3)  Ability,  willingness,  and  need  to 
collaborate  with  researchers  from  other 
study  sites  in  study  design  and  analysis, 
including  use  of  common  forms,  and 
sharing  of  specimens  (when 
appropriate)  and  data. 


D.  Staffing,  Facilities,  and  Time  Line  (15 
points) 

(1)  Availability  of  qualified  personnel 
with  realistic  and  sufficient  percentage- 
time  commitments;  clarity  of  the 
described  duties  and  responsibilities  of 
project  personnel,  with  behavioral, 
epidemiologic,  administrative,  clinical, 
laboratory,  data  management,  and 
statistical  responsibilities. 

(2)  Adequacy  of  the  facilities, 
equipment,  data  processing  and  analysis 
capacity,  and  systems  for  management 
of  data  security  and  participant 
confidentiality. 

(3)  Adequacy  of  time  line. 

E.  Other  (not  scored) 

(1)  Budget:  Will  be  reviewed  to 
determine  the  extent  to  which  it  is 
reasonable,  clearly  justified,  consistent 
with  the  intended  use  of  funds,  and 
allowable.  All  budget  categories  should 
be  itemized. 

(2)  Human  Subjects:  Whether  or  not 
exempt  from  the  DHHS  regulations,  are 
procedures  adequate  for  the  protection 
of  human  subjects?  Recommendations 
on  the  adequacy  of  protections  include 
the  following:  (a)  protections  appear 
adequate  and  there  are  no  comments  to 
make  or  concerns  to  raise,  (b) 
protections  appear  adequate,  but  there 
are  comments  regarding  the  protocol,  (c) 
protections  appear  inadequate  and  the 
Objective  Review  (OR)  Group  has 
concerns  related  to  human  subjects;  or 
(d)  disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 

Funding  Preferences 

Preference  will  be  given  to  competing 
continuation  applications  from 
satisfactorily  performing  projects  over 
applications  for  projects  not  already 
receiving  support  under  the  program. 
Projects  will  be  awarded  so  that  the 
composite  of  projects  represents  the 
geographic  and  demographic 
characteristics  of  the  HIV-infected 
population. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
Federally  recognized  Indian  tribal 
governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
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any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPC3C  for  each 
affected  State.  A  current  list  bf  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Mr.  Van  Malone,  Grants 
Management  Officer,  Grants 
Management  Branch,  Prociu%ment  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Room 
300,  Mail  Stop  E-15,  255  East  Paces 
Ferry  Road,  NE,  Atlanta,  GA  30305. 
Correspondence  should  arrive  at  CDC 
no  later  than  45  days  after  the 
application  deadline  date.  The  Program 
Announcement  Number  and  Program 
Title  should  be  referenced  on  the 
document.  The  granting  agency  does  not 
guarantee  to  accommodate  or  explain 
State  process  recommendations  it 
receives  after  that  date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  the  CDC,  they  should 
forward  them  to  Van  Malone,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E15,  Atlanta,  GA  30305.  This 
should  be  done  no  later  than  30  days 
after  the  application  deadline  date.  The 
granting  agency  does  not  guarantee  to 
accommodate  or  explain  for  tribal 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
conamunity-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(ies)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  in  information  must  be 
provided: 

1 .  A  copy  of  the  face  page  of  the 
application. 

2.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 


A.  A  description  of  the  population  to 
be  served; 

B.  A  summary  of  the  services  to  be 
provided;  and 

C.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 
application,  it  may  be  obtained  from  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.943, 
Epidemiologic  Research  Studies  of 
Acquired  Immunodeficiency  Syndrome 
(AIDS)  and  Human  Immunodeficiency 
Virus  (HIV)  Infection  in  Selected 
Population  Groups. 

Other  Requirements 

1.  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  wrill  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

2.  Human  Subjects 

This  program  involves  research  on 
human  subjects.  Therefore,  all 
applicants  must  comply  with  the 
E)epartment  of  Health  and  Human 
Services  Regulations,  45  CFR  Part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  or  activity 
will  be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  (EHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  with 
or  support  the  research.  If  any  American 
Indian  community  is  involved,  its  tribal 
government  must  also  approve  that 
portion  of  the  project  applicable  to  it. 

3.  HIV  Program  Review  Panel 

Recipients  must  comply  with  the 
document  entitled  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questionnaires,  Survey 
Instruments,  and  Educational  Sessions 
(June  1992)  (a  copy  is  in  the  application 
kit).  To  meet  the  requirements  for  a 
program  review  panel,  recipients  are 
encouraged  to  use  an  existing  program 


review  panel,  such  as  the  one  created  by 
the  State  health  department's  HIV/ AIDS 
prevention  program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  be  an  employee 
(or  a  designated  representative)  of  a 
State  or  local  health  department.  The 
names  of  the  review  panel  members 
must  be  listed  on  the  Assurance  of 
Compliance  form  CDC  0.1113,  which  is 
also  included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  been  reviewed  and 
approved. 

4.  Patient  Care 

Applicants  must  provide  assurance 
that  all  HIV-infected  patients  enrolled  in 
their  studies  will  be  linked  to  an 
appropriate  local  HIV  care  system  that 
can  address  their  specific  needs  such  as 
medical  care,  counseling,  social 
services,  and  therapy.  Details  of  the  HIV 
care  system  should  be  provided, 
describing  how  patients  will  be  linked 
to  the  system.  Funds  will  not  be  made  , 
available  to  support  the  provision  of 
direct  care  for  study  [jarticipants. 

5.  Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  CDC  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC-supported  research 
projects  involving  human  subjects, 
whenever  feasible  and  appropriate. 
Racial  and  ethnic  groups  are  those 
defined  in  OMB  Directive  No.  15  and 
include  American  Indian,  Alaskan 
Native,  Asian/  Pacific  Islander,  Black 
and  Hisfwnic.  Applicants  shall  ensure 
that  women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  Friday.  September  15, 
1995,  pages  47947-47951  (a  copy  is 
included  in  the  application  kit). 

Applicatiqii  Submission  and  Deadline 

The  original  and  five  copies  of  the 
application  packet  PHS-398  (Revised  5/ 
95,  OMB  No.  0925-0001)  must  be 
submitted  to  Van  Malone,  Grants 
Management  Officer  (ATTN:  Kevin 
Moore,  PA  #735),  Grants  Management 
Branch.  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  255  East  Paces  Ferry 
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Road.  NE.,  Room  320,  Mail  Stop  E-15, 
Atlanta,  Georgia  30305.  on  or  before 
Au^st  8.  1997. 

1 .  Deadline:  Applications  will  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

A.  Received  on  or  before  the  stated 
deadline  date;  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  accepted  as  proof  of  timely 
mailing. 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.A.  or 
l.B.  are  considered  late  applications. 
Late  applications  will  not  be  considered 
in  the  current  competition  and  will  be 
returned  to  the  applicant. 

Whera  to  Obtain  Additional 
InforiBation 

A  complete  program  description. 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Kevin  Moore,  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Room  320,  Mail 
Stop  E-15,  Atlanta.  Georgia  30305, 
telephone  (404)  842-6550.  E-mail 
address  kgml@cdc.gov.  The 
announcement  will  be  available  on  one 
of  two  Internet  sites  on  the  publication 
date:  CDC's  home  p>age  at  http:// 
www.cdc.gov,  or  at  the  Government 
Printing  Office  home  page  (including 
free  accents  to  the  Federal  Register)  at 
http://www.access.Bpo.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Jeff  Efird. 
Division  of  HTV/AIDS  Prevention, 
National  Center  for  HIV,  STD,  TB 
Prevention,  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Clifton 
Road.  NE..  Mail  Stop  E-45.  Atlanta, 
Georgia  30333.  telephone  (404)  639- 
6130,  E-mail  address  ilel@cdc.gov. 
Eligible  applicants  are  encouraged  to 
call  before  developing  and  submitting 
their  application.  Please  refer  to 
Announcement  Number  735  when 
requesting  information. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report:  Stock  No.  017-001-OO473-1) 
referenced  in  the  Introduction  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 


Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

Dated:  July  1,1997. 
Joseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-17702  Filed  7-7-97;  8:45  am) 
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[Program  Announcement  781] 

Replication  and  Dissemination  of 
Effective  Breast  and  Cervical  Cancer 
Health  Education  Interventions 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1997  for  cooperative  agreements  to 
replicate  and  disseminate  effective 
interventions  for  the  early  detection  of 
breast  and  cervical  cancer.  These  efforts 
should  address  health  education  for 
priority  populations  or  professional 
education  for  health  service  providers. 
Activities  under  this  Program 
Announcement  are  to  be  conducted  in 
conjiuiction  with  the  National  Breast 
and  Cervical  Cancer  Early  Detection 
Program  (NBCCEDP). 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  This  aimouncement 
is  related  to  the  priority  area  of  Cancer. 
(To  order  a  copy  of  Healthy  People 
2000,  see  the  section  WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  by 
Sections  317(k){2)  and  1507  [42  U.S.C. 
247b(k)(2)  and  42  U.S.C.  300n-3j  of  the 
Public  Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 


EUgible  Applicants 

Assistance  will  be  provided  to 
nonprofit  public  or  private 
organizations.  Applicants  must  have 
affiliate/local  offices  or  organizations  in 
more  than,  or  with  access  to,  two  or 
more  States,  U.S.  territories,  or  Indian 
tribes  or  Indian  tribal  organizations.  In 
addition,  applicants  must  have  a 
primary  relationship  to  one  or  more  of 
the  priority  populations  or  the  health 
care  providers  who  serve  them.  A 
primary  relationship  is  one  in  which  the 
organization's  service  to  the  priority 
population  or  to  the  health  care 
providers  who  serve  them  is  viewed  as 
the  most  important  component  of  its 
mission. 

National  organizations;  professional 
associations  of  health  care  providers 
and  their  regional,  State,  and  local 
constituents  and  affiliates;  are  eligible  to 
apply.  These  organizations  provide  a 
unique  opportunity  to  replicate  and 
disseminate  interventions  that  address 
barriers  to  screening,  enhance  the 
quality  of  care,  and  improve  the  priority 
population's  access  to  and  utilization  of 
early  detection  programs. 

*  *  Applicants  must  complete  the 
enclosed  Eligibility  Assurance  included 
in  the  application  package  and  must 
attach  dociunentation  to  support 
compliance  with  these  eligibility 
criteria. 

Note:  E%ctive  January  1, 1996,  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activiUes  shall  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  other  form. 

Gloaaary 

Priority  populations  include 
uninsujed  or  underinsured  women, 
women  who  are  aged  50  years  and 
older;  women  who  are  racial,  ethnic, 
and  cultural  minorities,  such  as 
American  Indians,  Alaskan  Natives, 
African- Americans,  Hispanics,  Asian/ 
Pacific  Islanders,  Lesbians,  women  with 
disabilities,  and  women  who  live  in 
hard-to-reach  communities  in  lu-ban  and 
rural  areas.  Priority  populations,  as 
defined  above,  will  be  used  throughout 
this  dociunent. 

Replication  can  include  applying  a 
proven,  researched,  and  theoretically- 
based  intervention  proven  to  be 
effective: 

(a)  With  one  disease  and  one  priority 
population  and  then  adapted  to  breast 
and/or  cervical  cancer  for  another 
population  or  in  a  new  geographic  area; 

(b)  For  increased  screening  for  breast 
and  cervical  cancer  and  adapted  for 


another  population  or  geographic  area; 
or 

(c)  In  increasing  breast  and  cervical 
cancer  screening  in  a  limited  population 
and  then  expanded  to  reach  more 
members  of  the  same  population. 

Intended  partners  are  agencies 
working  with  priority  populations  and 
health  care  providers  for  whom  an 
intervention  is  appropriate.  These 
agencies  will  work  vdth  the  cooperative 
agreement  recipient  to  implement  the 
replication  package. 

Additional  program  definitions  and 
information  are  included  in  the 
application  kit. 

AvaflaMlityefFiiBda 

Approximately  $3.5  million  wrill  be 
availaU*  in  FY  1997  to  fiind 
approximately  to  awards.  It  is  expected 
that  the  average  award  will  be 
approximately  $350,000,  ranging  from 
$250,000  to  $400,000.  It  is  tfie  intent  of 
CDC  to  firad  a  balanced  distribution  of 
oigenizatiena  that  propose  a  heahh 
education  intervention  for  {Hiority 
popuktioeaaBd  ^ttoae  that  propose  a 
professional  education  interventioo,  e.g. 
award  approximately  five  programs  in 
each  cat^ory. 

It  is  expected  that  these  awards  will 
begin  on  September  29, 1997,  and  will 
be  made  for  12-month  budget  periods 
within  a  project  period  of  up  to  4  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satis&ctory  progress  and  the 
availability  of  funds.  Funds  may  not  be 
expended  for  the  piuchase  or  lease  of 
land  or  buildings,  construction  of 
facilities,  renovation  of  existing  space, 
or  the  delivery  of  clinical  and 
therapeutic  services.  The  purchase  of 
equipment  is  discouraged  but  will  be 
considered  for  approval  if  justified  on 
the  basis  of  being  essential  to  the 
program  and  documented  that 
equipment  is  not  available  bora  any 
other  source. 

Use  of Fnnds 

Restrictions  on  Lol^ying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (PiHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23, 1989), 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  coimection 
with  the  award  of  a  particular  contract. 


grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directiy  or 
Lndirectiy  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  IfiiS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1, 1996, 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
te  support  or  delsnt  iegialation  pending 
before  Stale  lettislatures.  Section  503  of 
this  new  lew,  as  enacted  by  the 
Omnibus  Coneolideted  Appropriations 
Act,  19»7.  EMvisim  A,  Title  I,  Section 
101(e),  Pub.  L.  No.  104-208  (September 
M,  1OT6),  imiiito  as  follows: 

Sac.  503:  (a)  Ne  paH  of  any 

SproprialiDn  centainad  in  tills  Act 
■U  be  used,«tbar  Ami  for  normal  and 
racegniaad  enacullve-legislative 
■eiatienatiips.  lor  pablieity  or 
pcopagaada  purpoeea,  far  the 

Separation,  distribution,  or  use  of  any 
t.  pamphlet,  booidet.  publication, 
mdio,  television,  or  video  presentation 
designed  to  support  or  defeat  le^lation 
pending  before  the  Congress,  *  *  * 
except  in  {Mvsentation  to  the  Congress 
or  my  S%^  legislative  body  itself. 
(b)  No  part  of  any  appropriation 
contained  in  this  Act  iball  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Backgreund 

Breast  Cancer 

In  the  United  States,  approximately 
500,000  women  will  die  of  breast  cancer 
this  decade.  Among  women,  breast 
cancer  accoimts  for  29  percent  of  all 
new  cancer  cases  and  is  the  second 
leading  cause  of  cancer-related  deaths. 
In  1996,  the  American  Cancer  Society 
estimated  that  184,300  women  were 
diagnosed  with  invasive  breast  cancer 
and  that  44,300  women  died  of  this 
disease.  Death  rates  from  the  disease  are 
highest  among  women  aged  40  years  or 
more,  and  among  black  women 
compared  with  white  women  for  those 
aged  less  than  70  yeara. 

It  is  not  currently  known  how  to 
prevent  breast  cancer.  Thus,  detecting 
carcinoma  of  the  breast  in  its  early 
stages  is  the  key  to  more  treatment 
options,  improved  survival,  and 
decreased  mortality.  Research  has 
shown  that  the  use  of  mammography 


can  reduce  the  mortality  attributable  to 
breast  cancer  among  women  aged  50 
years  and  older  by  30  percent. 

The  percent  of  women  who  are 
regularly  screened  for  breast  cancer 
decreases  with  ^e.  The  baseline  data  on 
mammography  use  from  the  1992 
National  Health  Interview  Survey  show 
that  only  49  percent  of  vromen  aged  50 
years  and  oMar  reported  having  had  a 
mammogram  Vritkin  the  past  thne 
years.  ThiS' proportion  was  lower  for 
racial  and  ethnic  minority  women,  for 
women  who  had  less  than  a  hif^  school 
education,  for  women  who  were  over 
age  75  years,  mid  for  women  who  were 
living  below  the  fioverty  level.  In 
Healthy  People  2000,  the  CDC 
established  that  V  the  yew  2000,  sixty 
(60)  percaat  of  waowa  aged  SO  years 
and  older  Should  receive  a  mammogram 
annually. 

Cervical  Caiicv 

The  ovOTsU  incldenoe  of  invasive 
cervical  cancer  has  dbcraased  steadily 
over  the  laet'Mvmri  decades,  but  in 
recent  years,  this  rate  lias  increased 
among  women  who  are  less  than  50 
years  old.  In  1096,  invaeive  cervical 
cancer  was  diagnosed  among 
approximately  15,700  women,  and 
carcinoma  in  situ  was  diagnosed  among 
about  65,000  women,  and  about  4,000 
women  died  of  cervical  cancer. 

The  primary  goal  for  cervical  cancer 
screening  is  to  increase  detection  and 
treatment  of  {wecancerous  cervical 
lesions  and  thus  prevent  the  occurrence 
of  cervical  cancer.  Although  no  clinical 
trials  have  studied  the  efficacy  of 
Papanicolaou  (Pap)  test  in  reducing 
cervical  cancer  mortality,  experts  agree 
that  it  is  an  effective  technology.  Since 
the  introduction  of  the  Pap  test  in  the 
1940s,  cervical  cancer  mortality  rates 
have  decreased  by  75  percent  in  the 
United  States. 

In  1991,  the  PHS  established  that  by 
the  year  2000,  75  percent  of  women 
should  be  receiving  a  Pap  test  %vithin 
the  preceding  one  to  three  years. 
Baseline  data  on  the  use  of  the  Pap  test 
from  the  1992  National  Health  Interview 
Survey  (NHIS)  show  that  only  65 
percent  of  women  aged  18  years  and 
older  reported  having  had  a  Pap  test 
within  the  past  three  years.  As  with 
mammography  screening,  this 
proportion  was  lower  for  racial  and 
ethnic  minority  women,  for  women  who 
had  less  than  a  high  school  education, 
for  women  who  were  over  75  years  of 
age,  and  for  women  who  had  low 
incomes. 
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National  Breast  And  Cervical  Cancer 
Early  Detection  Program 

In  1990,  the  U.S.  Congress  passed  The 
Breast  and  Cervical  Cancer  Mortality 
Prevention  Act.  Pub.  L.  101-354  to 
reduce  the  morbidity  and  mortality  from 
breast  and  cervical  cancer.  This 
legislation  enables  CDC,  in  partnership 
with  State  health  departments,  U.S. 
Territories,  and  Indian  tribes  or  Indian 
tribal  organizations  to  make  breast  and 
cervical  cancer  screening,  referral, 
tracking,  and  follow-up  services 
available  and  accessible  to  women,  with 
priority  for  services  given  to  low- 
income,  and  uninsuired  and 
underinsured  women.  Many  women  do 
not  have  access  to  a  well-coordinated 
and  integrated  approach  to  screening, 
follow-up,  and  treatment  services 
because  of  social,  financial,  and 
geographic  barriers. 

In  accordance  with  Pub.  L.  101-354, 
a  comprehensive  program  includes  the 
following  program  components:  (1) 
breast  and  cervical  cancer  screening,  (2) 
referral  and  follow-up,  (3)  public  health 
education,  (4)  professional  education, 
(5)  quality  assurance,  and  (6) 
surveillance  and  program  evaluation. 
Additionally,  the  success  in  carrying  out 
these  programs  requires  appropriate 
partnership  development  and 
community  involvement.  The 
importance  of  these  program 
components  and  a  systematic, 
coordinated  approach  is  necessary  to 
ensure  maintenance  of  quality  and 
comprehensive  services.  In  FY  1997, 
with  a  Congressional  appropriation  of 
$140  million,  CDC  funded  50  States, 
five  U.S.  territories,  the  District  of 
Columbia,  and  13  Indian  tribes  or 
Indian  tribal  organizations. 

Program  success  is  enhanced  when 
State,  territorial,  and  tribal  resources 
and  efforts  are  combined  with  those  of 
other  State,  territorial,  and  tribal 
programs,  voluntary  organizations, 
private  sector  organizations,  and 
community-based  organizations  through 
partnership  development.  Statewide, 
territorial  and  tribal  comprehensive 
breast  and  cervical  cancer  control 
programs  can  make  a  vital  contribution 
to  the  nationwide  effort  to  reduce 
morbidity  and  mortality  and  to  improve 
quality  of  life. 

Purpose 

The  purpose  of  this  program  is  to 
improve  and  change  the  knowledge, 
attitudes,  and  behaviors  of  priority 
populations  andJot  the  health  care 
providers  that  serve  them  related  to 
breast  and  cervical  cancer  early 
detection. 


Ultimately  the  goal  is  to  increase  the 
number  of  women  from  the  priority 
populations  served  by  the  NBCCEDP 
through  the  development  of  effective 
interventions  and  health  care  provider 
education.  Examples  of  interventions 
can  include: 

Public  Health  Education — 

•  Interventions  that  reach  priority 
populations  and  address  cultural 
differences  between  individual 
providers  and  their  clients. 

•  Interventions  that  have  been 
effective  with  select  priority 
populations  for  other  health  concerns  or 
chronic  diseases  that  have  the  potential 
to  increase  breast  and  cervical  cancer 
screening  for  priority  populations. 

Professional  Education — 

•  Training  for  health  care  providers 
that  focus  on  breast  and  cervical  cancer 
skills  building  and  application  in  a 
cultiu^ly  sensitive  manner. 

•  Interventions  that  incorporate 
culturally  sensitive  breast  and  cervical 
cancers  prevention  education  in 
medical,  nursing,  and  other  health 
service  provider  curricula. 

•  Interventions  that  change 
institutional  polices  and  health  provider 
practices  to  improve  access  to  screening 
services  for  priority  populations. 

Program  Requirements 

CDC's  intent  is  to  support  programs 
that  will  result  in  increased  screening 
and  rescreening  at  CDC  supported 
National  Breast  and  Cervical  Cancer 
Early  Detection  Program  (NBCCEDP) 
sites  for  priority  i>opulationa. 
Applicants: 

A.  Should  focus  on  affecting  the 
priority  population  with  whom  they 
have  the  greatest  likelihood  of 
impacting  or  a  professional  organization 
that  can  influence  health  provider 
behavior. 

B.  Are  encour^ed  to  collaborate  with 
other  agencies  in  the  replication  and 
dissemination  of  an  intervention  that 
would  target  both  the  women  to  be 
screened  and  the  health  care  providers 
that  serve  them. 

C.  Must  have  a  currently  existing  or 
develop  a  collaborative  relationship 
with  recipients  of  the  NBCCEDP  in 
conducting  these  projects. 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting  the 
activities  under  A.  Recipient  Activities, 
and  CDC  shall  be  responsible  for 
conducting  activities  under  B.  CDC 
Activities. 

A.  Recipient  Activities 

Activities  under  this  Cooperative 
Agreement  are  divided  into  five  phases. 
It  is  anticipated  that  recipients  will 


complete  and  move  from  one  phase  to 
the  next  at  different  times,  depending 
on  the  expertise  and  capabilities 
possessed  by  each.  However,  funding 
for  each  successive  phase  will  depend 
on  the  availability  of  funds  and 
documentation  to  CDC  by  the  recipient 
that  the  previous  phase  has  been 
successfiiUy  completed. 

1.  Phase  1:  Recipients  will  develop 
the  replication  package. 

2.  Phase  2:  Recipients  will  develop 
plans  to  implement  and  evaluate  the 
replication  package. 

3.  Phase  3:  The  replication  package 
will  be  piloted. 

4.  Phase  4:  The  package  will  be 
refined  based  on  the  pilot  experience 
and  then  implemented  to  others. 

5.  Phase  5:  Recipients  will  analyze  the 
replication  package  and  prepare 
summary  reports  that  address  the 
effiectiveness  of  the  replication.  Good 
replication  of  interventions  should 
include  proper  process  and  outcome 
evaluation  conducted  throughout  the 
span  of  the  cooperative  agreement. 

The  program  requirements  for  the  first 
phase  of  activity  are: 

Develop  the  replication  package  in 
collaboration  with  grantees  of  the 
NBCCEDP.  The  package  will  be  written 
in  language  understandable  to 
nonresearchers  and  contain: 

1.  A  fiill  description  of  the 
intervention  on  which  the  replication  is 
based. 

2.  A  list  of  the  priority  populations  or 
the  health  care  providers  for  whom  the 
replication  would  target. 

3.  A  time  line  of  specific  steps  and 
costs  for  setting  up  the  replication. 

4.  A  list  of  the  types  of  agencies 
needed  for  collaboration  on  the 
replication  and  approaches  to 
establishing  linkages  with  them. 

5.  A  list  of  all  necess€U7  materials, 
other  resources,  staff  commitment 
(numbers  and  time)  and  skills,  and  cost 
breakdowns  for  conducting  the 
replication. 

6.  Protocols  for  implementing  the 
replication  and  ensuring  its  quality  and 
consistency. 

7.  If  appropriate,  plans  for  formative 
research  with  new  or  expanded  target 
audiences,  with  an  explanation  of  how 
the  original  intervention  will  be  adapted 
or  changed. 

8.  Specific  strategies  for  overcoming 
barriers  to  implementation. 

9.  The  replication  package  should 
include  practical  examples,  strategies, 
and  suggestions  from  the  original 
intervention  and  should  contain  copies 
of  all  relevant  materials. 

The  program  requirements  for  the 
second  phase  of  activity  are: 


Create  a  strategy  to  implement  and 
evaluate  the  replication  package.  The 
recipient  will: 

1.  Compile  a  list  of  intended  partners. 

2.  Select  ways  to  inform  intended 
partners  about  the  availability  of  the 
package.  This  strategy  will  be  used  to 
identify  intended  partners  who  are 
interested  in  carrying  out  the 
intervention  package  with  the  technical 
assistance  of  the  recipient. 

3.  Create  a  timeline  of  specific  steps 
and  costs  for  marketing  the  intervention. 

4.  Develop  methods  and  procedures 
for  evaluating  process,  outcome,  and 
cost-implications  of  the  replication. 

The  program  requirements  for  the 
third  phase  of  activity  are: 

Pilot  the  replication  package.  The 
recipient  will  pilot  test  the  replication 
package  with  at  least  two  selected  sites. 
This  should  include: 

1.  Develop  procedures  for  coUectiDg 
process  data,  e.g.,  on  unforesson  buriers 
to  implementation,  solutions  to  barriers, 
and  cost  containment 

2.  Implement  tlae  replication  package 
with  the  partners  at  the  pilot  sites. 

3.  Provide  on-going  technical 
assistance  and  consiiltation. 

4.  Provide  a  timeline  of  specific  steps 
and  costs  for  implementing  the 
intervention. 

The  program  requirements  for  the 
fourth  phase  of  activiw  are: 

Implement  the  rephcation  package. 
Based  on  the  results  of  the  pilot  test,  the 
recipient  will: 

1.  Refine  the  package  and  select  at 
least  four  intended  partners  to 
participate  in  the  implementation  of  the 
replication  package. 

2.  Provide  the  intended  partners  with 
the  replication  package  and  with 
specific  instructions  for 
implementation. 

3.  Provide  ongoing  technical 
assistance  and  consultation. 

4.  Provide  a  timeline  of  specific  steps 
and  costs  for  conducting  the 
intervention. 

The  program  requirements  for  the 
fifth  phase  of  activity  are: 

Analyze  and  Evaluate  the  replication 
package.  Such  evaluation  should: 

1.  Use  appropriate  qualitative  or 
quantitative  methods. 

2.  Include  an  assessment  of  the 
fidelity  of  the  implementation  of  the 
intervention  to  the  methods  and 
protocols  presented  in  the  replication 
package. 

3.  Provide  a  timeline  of  specific  steps 
and  costs  for  evaluating  the  replication 
package. 

4.  Describe  results  of  the  replication 
package  on  priority  populations'  or 
health  care  providers'  behaviors. 

Any  materials  developed  in  whole  or 
in  part  with  CDC  funds  shall  be  subject 


to  a  nonexclusive,  irrevocable,  royalty- 
bee  license  to  the  Federal  government 
to  reproduce,  translate,  publish,  or 
otherwise  use  and  authorize  others  to 
use  for  government  purposes. 

B.  CDC  Activities 

1.  Provide  consultation  and  technical 
assistance  regarding  the  adaptation, 
implementation,  and  evaluation  of  the 
replication  package. 

2.  Collaborate  with  recipients  in 
developing,  implementing,  evaluating 
and  disseminating  the  replication 
packages  designed  to  improve  and 
change  the  knowledge,  attitude,  and 
screening  behaviors  of  priority 
populations  and/or  the  health  care 
providers  who  serve  tiieai. 

3.  Monitor  the  recipient's 
performance  of  pn^ed  activities  and 
attainment  of  project  olqectives  through 
the  provisions  of  technical  assistance 
and  progress  reporting. 

4.  Provide  periodic  updates  about 
public  knowledge,  attitudes,  and 
practices  regarding  the  early  detection 
and  control  of  breast  and  cervical  caiu:er 
and  up-to-date  scientific  information. 

5.  Assist  with  the  evaluation  of 
project  activities  iiM^U^iing  the  analysis 
of  ongoing  process  measures  and  the 
redirection  of  activities  as  necessary. 

6.  CDC  will  cooperate  with  the 
preparation  and  publication  of  study 
findings. 

Techaical  Reportii^  KaqaireeaaBls 

Progress  Reports 

An  original  and  two  copies  of  a 
progress  report  must  be  submitted  on  a 
semiannual  basis,  no  later  than  30  days 
after  the  end  of  each  6-month  p>eriod. 
The  semiannual  progress  reports  should 
include: 

A.  A  brief  program  description. 

B.  A  comparison  of  the  actual 
accomplishments  to  the  goals  and 
objectives  established  for  the  period. 

C.  If  established  goals  and  objectives 
were  not  accomplished  or  were  delayed, 
describe  both  the  reason  for  the 
deviation  and  anticipated  corrective 
action  or  deletion  of  the  activity  from 
the  project. 

D.  Otiier  pertinent  information 
including,  when  appropriate,  analysis 
and  explanation  of  unexpectedly  high 
costs  for  performance. 

Financial  Status  Reports 

An  original  and  two  copies  of  the 
financial  status  reports  (FSR)  must  be 
submitted  no  later  than  90  days  after  the 
end  of  each  budget  period.  Final 
financial  status  and  performance  reports 
are  required  no  later  than  90  days  after 
the  end  of  the  project  period.  All  reports 


are  submitted  to  the  Grants  Management 
Branch,  Procurement  and  Grants  Office, 
CDC. 

AppUcatioB  Conteat 

Applicants  may  elect  to  submit 
proposals  that  address  one  of  the 
following  types  of  activities:  (1)  health 
education  interventions  desigiMd  to 
increase  the  participation  of  priority 
populations  in  screening  services;  or  (2) 
health  care  provider  interventions 
designed  to  build  skills  of  health  service 
providers  to  better  encourage  client 
participation  in  screening  services. 

Applicants  must  develop  their 
applications  in  accordance  with  PHS 
Form  5161-1  (Rev.  7-S2),  inforraatieB 
contained  in  the  program 
announcement,  and  tke  instructions 
below.  The  application,  excluding 
appendixes,  should  not  exceed  50 
pages. 

A.  Health  Education  and  Professional 
Education  Intervention(s) 

1.  Description  and  Justification. 

(a)  Supply  permission  from  the 
original  developers  of  the  proposed 
intervention  to  replicate  the 
intervention,  including  use  of 
appropriate  materials,  etc. 

(b)  Describe  the  in(ervention(s)  to 
include: 

(1)  priority  population  for  whom  the 
replication  p>ackage  was  designed 
(including  behavioral  risks),  (2) 
theoretical  basis,  (3)  intervention  design 
and  components,  (4)  programmatic 
objectives,  (5)  behavior  change  goal,  (6) 
methods  of  delivery,  and  (7)  outcome 
evaluation  method.  Identify  the 
agency(ie8)  that  originally  developed, 
conducted,  and  evaluated  the 
intervention  that  will  be  the  object  of 
the  replication  and  dissemination. 

(c)  Substantiate  the  need  for 
replication  in  terms  of  (1)  size  of 
priorify  population,  (2)  appropriateness 
to  selected  population  groups  (on  the 
basis  of  analysis  of  the  current  data).  (3) 
program  objectives  of  the  intended 
partners,  (4)  and  address  the  inclusion 
of  women  and  members  of  minorify 
groups  and  their  sub-p>opulations. 

2.  Demonstrated  effectiveness, 
(a)  Provide  appropriate 

documentation  of  the  original 
intervention's  effectiveness.  This 
includes  professional  publications, 
technical  reports,  or  other  appropriate 
documents.  These  documents  should 
address  a  description  of  the  original 
intervention  including  the  population 
served,  intervention  components,  and 
the  time  period  in  which  the 
intervention  was  conducted. 
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(b)  Describe  the  research  methods 
used  that  include  what  variables  were 
measured. 

(c)  Describe  results  of  the  evaluation. 

B.  Replication  Package  Plans  for 
Implementation  and  Evaluation 

1.  Discuss  the  (1)  purpose,  (2) 
intended  users,  (3)  programmatic 
objectives,  (4)  format,  and  (5)  message 
concepts  of  each  component  of  the 
package,  and  (6)  how  these  features  are 
appropriate  for  the  intended  partners' 
needs  and  capabilities. 

2.  Explain  how  recipients  of  CDC's 
National  Breast  and  Cervical  Cancer 
Early  Detection  Programs  will  be 
involved  in  the  development  of  the 
package. 

3.  Describe  the  proposed  package 
(materials,  protocols,  and  guidelines). 
Examples:  (1)  priority  populations  for 
whom  the  replication  would  be 
appropriate;  (2)  specific  steps  for  setting 
up  the  replication;  (3)  necessary 
collaborators;  (4)  necessary  materials, 
other  resources,  and  staff  commitment 
(numbers  and  time)  and  skills  for 
conducting  the  intervention;  (5) 
protocols  for  carrying  out  the  replication 
and  ensuring  quality  and  consistency; 
(6)  barriers  to  implementation  and  how 
they  were  overcome;  and  (7)  evaluation 
methods. 

4.  Outline  the  planned  procedures  for 
reviewing  and  piloting  materials 
developed  as  part  of  the  package. 

5.  Present  a  timeline  for  developing 
the  replication  package. 

C.  Piloting  the  Heplication  Package 

1 .  Discuss  a  plan  to  identify  intended 
partners  and  indicate  any  that  have 
already  shown  interest  in  or  may  be 
interested  in  implementing  the 
replication  package. 

2.  Describe  how  the  participation  of 
partners  will  be  solicited. 

3.  Elaborate  on  the  criteria  and 
mechanism  for  selecting  the  partners 
who  will  pilot  the  replication  package. 

D.  Implementing  the  Replication 
Package 

1.  Describe  the  strategy  to  facilitate 
implementation  of  the  package, 
including  direct  technical  assistance 
from  the  recipient  to  the  partners 
selected. 

2.  Discuss  procedures  to  involve 
selected  partners  in  implementing  the 
package  to  include  use  of  the  selected 
partner's  existing  staff  and  resources, 
and  barriers  to  implementation  and  how 
to  overcome  them.  Feasibility  and 
ability  to  sustain  the  replication  with 
existing  resources  are  important  for  the 
successful  adoption  of  the  pacltage. 


E.  Evaluation  Activities 

Describe  the  plan  for  evaluating  the 
replication  package.  Address:  (1) 
methods,  (2)  research  protocols  that 
should  include  ongoing  process  and 
outcome  measures,  (3)  supervision,  (4) 
quality  assurance.  (5)  consistency,  (6) 
confidentiality  of  participant 
information,  (7)  employee  recruitment 
and  retention,  (8)  participant 
recruitment  and  follow-up,  (9)  accuracy 
and  completeness  of  record  keeping, 
(10)  documentation  of  intervention 
episodes,  (11)  monitoring  of 
intervention  delivery,  and  (12)  forming 
and  maintaining  collaborative 
relationships. 

F.  Capacity 

1.  Demonstrate  capacity  to  conduct 
the  proposed  activities. 

2.  Explain  the  proposed  staffing,  show 
percentages  of  each  staff  member's 
commitment  to  this  and  other  projects, 
division  of  duties  and  responsibilities 
for  this  project;  include  brief  position 
descriptions  for  existing  and  proposed 
personnel. 

3.  Demonstrate  that  the  staff  have  the 
expertise  to  complete  this  project. 

4.  Discuss  any  partnership  between 
the  applicant  and  recipients  of  CDC's 
National  Breast  and  Cervical  Cancer 
Early  Detection  Programs  and  also 
general  activities,  such  as  project 
oversight  that  will  contribute  to  the 
completion  of  activities. 

5.  Name  the  staff  members  that  are 
key  to  the  completion  of  the  project. 
Include:  (a)  their  curriculum  vitae;  (b)  a 
description  of  their  experience  with 
interventions,  particularly  those 
involving  breast  and  cervical  cancer 
control,  or  the  development, 
implementation,  and  evaluation  of  other 
health  interventions,  (c)  a  description  of 
their  work  in  developing  partnerships 
with  others,  (d)  and  their  experience  in 
providing  technical  assistance. 

6.  Describe  equipment  and  facilities 
that  will  be  used  for  the  proposed 
activities. 

G.  Budget 

Provide  a  detailed  budget  and 
justification  of  all  operating  expenses 
consistent  with  the  stated  objectives  and 
planned  activities  of  the  project.  Be 
precise  about  the  program  purpose  of 
each  budget  item  and  itemize 
calculations  when  appropriate. 

Typing  and  Mailing 

Applicants  are  required  to  submit  an 
original  and  two  copies  of  the 
application.  Appendixes  should  be  of  a 
reasonable  length;  only  include 
documents  necessary  to  support  the 
application.  Pages  should  be  clearly 


numbered  and  a  complete  index  to  the 
application  and  a.ny  appendixes 
included.  The  original  and  each  copy  of 
the  application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  single-spaced,  with 
unreduced  type  on  8  1/2"  by  11"  paper, 
with  at  least  1"  margins,  headers  and 
footers,  and  printed  on  one  side  only. 

Evaluation  Criteria  (100  Points) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Health  Education  and  Professional 
Education  Intervention  (1 7  Points  Total) 

1.  Description  and  justification  (7 
points)  Thoroughness  of  the  description 
and  quality  of  the  original  intervention 
design,  components,  and  methods. 
Appropriateness  of  the  intervention 
methods  for  the  proposed  priority 
population.  Convincing  need  for  the 
intervention's  replication.  Feasibility  of 
implementation  by  organizations  with 
limited  resources.  Documented 
permission  from  the  developers  of  the 
intervention  proposed  for  replication  to 
publicize  and  market  replication 
materials  and  protocols.  As  appropriate, 
information  is  provided  on  the  extent  to 
which  the  proposed  work  addresses  the 
inclusion  of  women,  racial  and  other 
ethnic  minorities. 

2.  Documented  effectiveness  (10 
points)  Thoroughness  of  the  description 
of  the  documented  effect  of  the 
intervention  to  be  replicated  including 
evaluation  and  research  findings.  Extent 
of  the  intervention's  effectiveness,  as 
defined  in  the  APPUCATION  CONTENT 
section.  Inclusion  of  publications. 

B.  Description  of  the  Replication 
Package  (18  Points) 

Level  of  detail  in  the  description  or 
outline  of  the  proposed  package, 
including  materials,  protocols,  and 
guidelines.  Clarity  of  described 
intended  audiences,  objectives,  format, 
and  concepts.  Justification  of  the 
appropriateness  of  the  package's 
objectives,  format,  and  concepts  to  the 
intended  users'  (e.g.  health  care 
providers  or  community-based 
organizations)  needs  and  capabilities. 
Level  of  involvement  from  recipients  of 
CDC's  National  Breast  and  Cervical 
Cancer  Early  Detection  Programs  in 
development  of  the  package.  Adequacy 
of  method  or  strategy  to  review  and 
pretest  proposed  materials.  Time 
scheduled  for  completing  the  proposed 
steps  of  the  package's  development  is 
realistic. 


C.  Description  of  Plan  to  Pilot  the 
Package  (15  Points) 

Quality  of  plan  identifying  proactive 
methods  to  identify  and  solicit  intended 
partnerships.  Adequacy  of  criteria  and 
mechanism  for  selecting  the 
partnerships  for  carrying  out  the 
package. 

• 

D.  Description  of  Replication 
Implementation  (15  Points) 

Clarity  of  the  strategy  to  coordinate 
with  selected  partners  in  adopting  and 
implementing  the  replication  package. 
Understanding  of  barriers  to 
implementation  and  demonstration  of 
how  to  identify  and  overcome  them. 
Adequacy  and  feasibility  of  plan  to 
assist  selected  partners  in  implementing 
the  replication  package  using  their 
existing  resources  and  staff. 

E.  Description  of  Plan  to  Evaluate 
Implementation  (15  Points) 

Feasibility  and  appropriateness  of  the 
plan  to  evaluate  the  selected  partner's 
implementation  of  the  replication 
package.  Intervention  components  to  be 
evaluated  are  thorough  and  realistic. 

F.  Demonstrated  Capacity  (20  Points) 

Overall  ability  of  the  applicant  to 
perform  the  proposed  activities  as 
reflected  in  their  staffs  and  consultant's 
qualifications,  experience  with 
intervention  development,  evaluation, 
dissemination,  and  demonstrated 
familiarity  with  breast  and  cervical 
cancer  screening  interventions.  The 
ability  to  publicize  the  replication. 
Adequacy  of  existing  support  staff, 
equipment,  and  facilities. 

G.  Budget  (Not  Weighted) 

Extent  to  which  the  budget  is 
reasonable,  itemized,  clearly  justified, 
and  consistent  with  the  intended  use  of 
the  funds. 

Executive  Order  12372  Review 

Applications  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  (E.O.)  12372.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  proposed  Federal  assistance 
applications.  Applicants  (other  than 
federally  recognized  Indian  tribal 
Governments)  should  contact  their  State 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  applications  and  receive 
any  necessary  instructions  on  the  State 
process.  For  proposed  projects  serving 
more  than  one  State,  the  applicant  is 
advised  to  contact  the  SPC5c  of  each 
affected  State.  A  ciurent  list  of  SPOCs 
is  included  in  the  application  kit.  If 
SPOCs  have  any  State  process 


recommendations  on  applications 
submitted  to  CDC,  they  should  send 
them  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314,  mail 
Stop  E-18,  Atlanta,  Georgia  30305,  no 
later  than  30  days  after  the  application 
deadline.  The  Program  Announcement 
Number  and  Program  Title  should  be 
referenced  on  the  document.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  State  process 
recommendations  it  receives  after  that 
date. 

Indian  tribes  are  strongly  encouraged 
to  request  tribal  government  review  of 
the  proposed  application.  If  tribal 
governments  have  any  tribal  process 
recommendations  on  applications 
submitted  to  CDC,  they  should  forward 
them  to  Sharron  P.  Orum,  Grants 
Management  Office,  Grants  Management 
Branch,  Centers  for  Disease  Control  and 
Prevention  (CDC),  255  East  Paces  Ferry 
Road,  NE.,  Room  314,  Mailstop  E-18, 
Atlanta,  Georgia  30305.  This  should  be 
done  no  later  than  30  days  after  the 
application  deadline.  The  granting 
agency  does  not  guarantee  to 
"accommodate  or  explain"  for  tribal 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirements 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
applicants  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  and/or  local  health 
agency(s)  in  the  program  area(s)  that 
may  be  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  and/or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  include  the 
following: 

1.  A  description  of  the  population  to 
be  served; 

2.  A  summary  of  the  services  to  be 
provided;  and 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  and/or 
local  health  agencies. 

If  the  State  and/or  local  health  official 
should  desire  a  copy  of  the  entire 


application,  it  may  be  obtained  from  the 
State  Single  Point  of  Contact  (SPOC)  or 
directly  from  the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.263. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  individuals  or  more 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  the  Paperwork  Reduction 
Act 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit,  including  those 
surrounding  the  issues  of  human 
subjects. 

Women,  Racial,  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indians, 
Alaskan  Natives,  Asian/Pacific 
Islanders.  Blacks  and  Hispanics. 
Applicants  shall  ensure  that  racial  and 
ethnic  minority  populations  are 
appropriately  represented  in 
applications  for  research  involving 
human  subjects.  Where  clear  and 
compelling  rationale  exist  that  inclusion 
is  inappropriate  or  not  feasible,  this 
situation  must  be  explained  as  part  of 
the  application.  This  policy  does  not 
apply  to  research  studies  when  the 
investigator  carmot  control  the  race, 
ethnicity,  or  sex  of  participants.  Further 
guidance  to  this  policy  is  contained  in 
the  Federal  Register,  Vol.  60,  No.  179. 
pages  47947-47951,  and  dated  Friday, 
September  15,  1995. 
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Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7-92,  0MB  #0937-0189)  must  be 
submitted  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE.,  Room  314,  MS  E-18, 
Atlanta.  GA  30305.  on  or  before  August 
15.  1997. 

1 .  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing.) 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written' 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number.  Please 
refer  to  Program  Announcement  761. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms.  If 
you  have  questions  after  reviewing  the 
contents  of  all  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Albertha  Carey,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NfE.,  Room  314,  Mail 
Stop  E-18.  Atlanta,  Georgia  30305, 
telephone  (404)  842-6591;  electronic 
mail  at  aycl@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  &t)m  Coriime 
Graffimder  or  Patti  Poindexter,  Program 
Services  Branch,  Division  of  Cancer 
Prevention  and  Control,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention  (CDC),  4770 
Buford  Highway  NE..  Mailstop  K-57, 
Atlanta.  GA  30341-3724;  telephone 
(770)  488-4880;  electronic  mail  at 
com5@cdc.gov  and  pxtl@cdc.gov, 
respectively. 


You  may  obtain  this  announcement 
from  one  of  two  Internet  sites  on  the 
actual  publication  date:  CDC's 
homepage  at  http://www.cdc.gov  or  the 
Government  Printing  Office  homepage 
(including  fr«e  on-line  access  to  the 
Federal  Register  at  http:// 
www.access.gpo.gov). 

Please  refer  to  Announcement 
Number  761  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report; 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC  20402-9325;  telephone 
(202) 512-1800. 

Dated:  July  1, 1997. 
)oseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
|FR  Doc.  97-17698  FUed  7-7-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  773] 

National  Organizational  Strategies  for 
the  Prevention,  Early  Detection,  and 
Control  of  Cancers 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  for  fiscal  year 
(FY)1997  for  competing  cooperative 
agreements  to  conduct  nationwide 
educational  activities  related  to  the 
delivery  of  prevention,  early  detection, 
and  control  of  cancers,  especially 
cancers  of  the  breast,  cervix,  colon, 
rectum,  and  skin  for  priority 
populations  (including,  but  not  limited 
to  Hispanics,  African- Americans, 
American  Indian/ Alaska  Natives,  older 
Americans,  urban  Americans,  youths, 
etc.). 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  to  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  areas  of  Cancer. 
(To  order  a  copy  of  Healthy  People 
2000,  see  the  section  "Where  To  Obtain 
Additional  Information'.) 


Authority 

This  program  is  authorized  by 
Sections  317(k)(2)  [42  U.S.C.  247b(k)(2)l 
of  the  Public  Health  Service  Act,  as 
amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
or  early  childhood  development  . 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  private  and 
public  nonprofit  national  organizations 
that  have  established  and  conducted 
nationwide  programs  and  activities 
related  to  health  promotion  and  disease 
prevention. 

National  organizations  and  their 
regional,  State,  and  local  constituents 
provide  a  unique  opportunity  to 
develop  and  conduct  interventions  to 
address  barriers  to  prevention  and 
screening,  improve  the  quality  of  care, 
and  improve  the  priority  population's 
access  to  cancer  prevention  and  early 
detection  programs.  National 
organizations  that  have  established 
credible  working  relationships  with 
priority  populations  or  which  can 
impact  these  populations  through  policy 
or  resource  allocation  can  identify 
appropriate  recruitment  strategies, 
interpersonal  channels,  education 
messages,  resources  and  organizational 
linkages,  learning  modules,  and 
instructional  tools  that  will  assist 
increasing  participation  in  cancer 
prevention  and  early  detection  programs 
nationwide. 

All  private,  nonprofit  organizations 
must  include  evidence  of  its  nonprofit 
status  with  the  application.  Any  of  the 
following  is  acceptable  evidence. 

(a)  A  reference  to  the  organization's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section 
501(c)(3)  of  the  IRS  Code. 

(b)  A  copy  of  a  currently  valid 
Internal  Revenue  Service  Tax  exemption 
certificate. 

(c)  A  statement  frtjm  a  State  taxing 
body.  State  Attorney  General,  or  other 
appropriate  State  official  certifying  that 
the  applicant  organization  has  a 
nonprofit  status  and  that  none  of  the  net 
earnings  accrue  to  any  private 
shareholders  or  individuals. 

(d)  A  certified  copy  of  the 
organization's  certificate  of 


incorporation  or  similar  document  if  it 
clearly  establishes  the  nonprofit  status 
of  the  organization. 

Note:  Effective  January  1, 1996,  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  will  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant, 
cooperative  agreement,  contract,  loan,  or  any 
other  form. 

Availability  of  Funds 

Approximately  $1  million  is  available 
in  FY  1997  for  approximately  6  awards. 
It  is  expected  that  the  average  award 
will  be  $150,000,  ranging  from  $100,000 
to  $200,000.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30,  1997,  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  up  to  5  years.  It  is 
expected  that  CDC  will  fund 
approximately  3  projects  for  breast  and 
cervical  cancer;  approximately  1  project 
for  colorectal  cancer;  approximately  1 
project  for  skin  cancer  and 
approximately  1  project  for  a  cross- 
cutting  activity  which  may  impact  more 
than  one  priority  cancer.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds. 

Funds  may  not  be  expended  for  the 
purchase  or  lease  of  land  or  buildings, 
construction  of  facilities,  renovation  of 
existing  space,  or  the  delivery  of  clinical 
and  therapeutic  services.  The  purchase 
of  equipment  is  discouraged  but  will  be 
considered  for  approval  if  justified  on 
the  basis  of  being  essential  to  the 
program  and  not  available  from  any 
other  source. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23.  1989). 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  frxim  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  coimection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  caimot  be  used  directly  or 
indirectly  to  encourage  participants  to 


lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1,  1996 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatiu^s.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A,  Title  I,  Section 
101(e),  Pub.  L.  No.  104-208  (September 
30,  1996),  provides  as  follows: 

Sec.  503(a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  *   *   • 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

One  of  every  five  deauis  in  the  United 
States  is  of  cancer.  The  American 
Cancer  Society  (ACS)  estimates  that 
approximately  7.4  million  Americans 
alive  today  have  a  history  of  cancer.  In 
the  last  half-century,  the  cancer 
mortality  rate  in  the  United  States  has 
risen  steadily.  The  age-adjusted  rate  in 
1930  was  143  per  100,000  population.  It 
rose  to  158  in  1950,  to  163  in  1970,  and 
to  174  in  1990.  In  1997,  about  560,000 
people  will  die  of  cancer — over  1,500 
people  a  day. 

Li  1997,  about  1,382,400  new  cancer 
cases  will  be  diagnosed.  This  estimate 
does  not  include  carcinoma  in  situ  and 
basal  and  squamous  cell  skin  cancers. 
The  incidence  of  these  skin  cancers  is 
estimated  to  be  more  than  900.000  cases 
annually. 

The  financial  costs  of  the  disease  are 
significant.  Cancer  accounts  for  about  10 
percent  of  the  total  cost  of  disease  in  the 
United  States.  The  National  Cancer 
Institute  (NCI)  estimates  overall  costs  for 
cancer  at  $104  billion;  $35  billion  for 
direct  medical  costs,  $12  billion  for 
morbidity  costs  (cost  of  lost 
productivity),  and  $57  billion  for 
mortality  costs. 


CDC's  Division  of  Cancer  Prevention 
and  Control  (DCPC).  within  the  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  provides 
technical  consultation,  assistance,  and 
training  to  State  and  local  public  health 
departments  and  other  health  care 
provider  organizations  to  improve 
education,  training,  and  skills  in  the 
prevention,  detection,  and  control  of 
selected  cancers,  including  breast, 
cervical,  colorectal,  and  skin  cancers.  In 
its  commitment  to  reach  the  targeted 
populations  at  risk  for  developing 
cancer,  the  division  encourages  States  to 
build  local  coalitions  and  to  implement 
relevant  grassroots  and  community 
activities. 

Breast  Cancer 

Among  women,  breast  cancer  is  the 
second  leading  cause  of  cancer-related 
deaths.  An  estimated  one  of  every  eight 
women  in  the  United  States  will 
develop  breast  cancer  in  her  lifetime.  In 
1997,  the  American  Cancer  Society 
estimates  that  180.200  women  will  be 
diagnosed  with  invasive  breast  cancer 
and  43,900  women  will  die  of  this 
disease.  According  to  the  most  recent 
data,  mortality  rates  are  decreasing 
among  white  women,  but  not  among 
African-American  women. 

The  percent  of  women  screened  for 
breast  cancer  decreases  with  age. 
Approximately  70  percent  of  women 
aged  50  years  and  older  reported  in  the 
1995  Behavioral  Risk  Factor 
Surveillance  System  (BRFSS)  having 
had  a  mammogram  within  the  last  two 
years.  This  proportion  was  much  lower 
for  racial  and  ethnic  minority  women, 
for  women  who  had  less  than  a  high 
school  education,  for  women  who  were 
over  age  75  years,  and  for  women  who 
were  living  below  the  poverty  level.  In 
Healthy  People  2000.  the  Public  Health 
Service  (PHS)  established  that  by  the 
year  2000,  60  percent  of  all  women  aged 
50  years  and  older  should  receive  a 
mammogram  every  2  years. 

Cervical  Cancer 

The  overall  incidence  of  invasive 
cervical  cancer  has  decreased  steadily 
over  the  last  several  decades,  but  in 
recent  years,  this  rate  has  increased 
among  women  who  are  younger  than  50 
years.  In  1997,  invasive  cervical  cancer 
will  be  diagnosed  in  approximately 
14,500  women.  In  this  same  year,  about 
4,800  women  will  die  of  cervical  cancer. 
The  mortality  rate  from  cervical  cancer 
is  more  than  twice  as  high  for  black 
women  as  for  white  women. 

The  primary  goal  of  cervical  cancer 
screening  is  to  increase  detection  and 
treatment  of  precancerous  cervical 
lesions  and  thus  prevent  the  occurrence 
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of  cervical  cancer.  Although  no  clinical 
trials  have  studied  the  efficacy  of 
Papanicolaou  (Pap)  test  in  reducing 
cervical  cancer  mortality,  experts  agree 
that  it  is  an  effective  technology.  Since 
the  introduction  of  the  Pap  test  in  the 
1940s,  cervical  cancer  mortality  rates 
have  decreased  by  75  percent.  The  rate 
of  invasive  cervical  cancer  has 
decreased  steadily  over  the  last  several 
decades  and  has  decreased 
approximately  2  percent  each  year  since 
1988.  This  decrease  is  attributed  to 
widespread  use  of  the  Pap  test.  Cervical 
carcinoma  in  situ,  a  precancerous 
condition,  is  now  more  frequent  than 
invasive  cancer,  particularly  among 
women  younger  than  50  years. 

In  1991.  the  PHS  established  that  by 
the  year  2000,  85  percent  of  women 
aged  18  years  and  older  should  be 
receiving  a  Pap  test  within  the 
preceding  one  to  three  years.  Baseline 
data  on  the  use  of  the  Pap  test  from  the 
1987  National  Health  Interview  Survey 
(NHIS)  show  that  only  75  percent  of 
women  aged  18  years  and  older  reported 
having  had  a  Pap  test  within  the  past 
three  years.  Women  who  are  minorities, 
are  beyond  their  reproductive  years, 
have  less  education,  emd  have  a  low 
income  are  less  likely  to  have  had  a 
recent  Pap  test. 

Colorectal  Cancer 

Colorectal  cancer  is  a  major  cause  of 
morbidity  and  mortality.  The  ACS 
estimates  that  in  1997,  131.200  people 
will  be  diagnosed  with  colorectal  cancer 
and  that  an  estimated  54.900  people 
will  die  of  this  cancer  in  the  United 
States.  When  colorectal  cancers  are 
detected  early,  the  5-year  survival  rate  is 
91  percent.  For  individuals  who  are 
diagnosed  with  cancer  that  has  spread 
regionally  to  involve  adjacent  organs  or 
lymph  nodes,  the  rate  drops  to  63 
percent. 

The  natural  history  of  colorectal 
cancer  makes  it  a  disease  suitable  for 
screening.  Most  colorectal  cancers  are 
thought  to  develop  over  a  period  of 
many  years  from  premalignant  polyps, 
or  adenomas.  Screening  tests  are 
available  that  can  detect  both  preclinical 
adenomas  and  early  stage  cancers.  Thus, 
like  cervical  cancer,  colorectal  cancer 
can,  optimally,  be  prevented  by  the 
removal  of  premalignant  lesions,  and 
survival  is  greatly  enhanced  when 
colorectal  cancer  is  treated  at  an  early 
stage.  Although  the  U.S.  Preventive 
Services  Task  Force  currently 
recommends  that  clinicians  screen  for 
colorectal  cancer  with  periodic  flexible 
sigmoidoscopy  and  annual  fecal  occult 
blood  testing  (FOBT)  for  all  persons 
aged  50  years  and  older,  actual  usage 
rates  of  these  screening  tests  are  quite 


low.  An  estimated  one-third  of  the 
deaths  from  colorectal  cancer  could  be 
prevented  through  screening. 

SkinCancM- 

Skin  cancer  is  the  most  common  and 
most  rapidly  increasing  form  of  cancer 
in  the  United  States.  Almost  one  million 
cases  of  skin  cancer  are  estimated  to 
occur  each  year.  The  two  major  types  of 
skin  cancers  are  nonmelanoma,  which 
includes  basal  cell  and  squamous  cell 
carcinoma,  and  melanoma.  Every 
decade,  the  incidence  of  melanoma 
doubles.  Mortality  rates  are  also 
increasing.  In  the  United  States,  the 
lifetime  risk  of  developing  cutaneous 
malignant  melanoma  is  currently  1  in 
87.  If  current  trends  continue,  by  the 
year  2000,  the  lifetime  risk  will  climb  to 
1  in  75.  It  is  estimated  that  about  40.300 
new  cases  of  melanoma  will  be 
diagnosed  in  1997.  Although 
nonmelanoma  skin  cancers  occur  more 
frequently,  about  three  quarters  of  skin 
cancer  deaths  are  attributed  to 
malignant  melanoma.  In  1997,  skin 
cancers  of  all  kinds  will  claim  the  lives 
of  approximately  9,490  people'7,300  of 
malignant  melanoma  and  2,190  of  other 
skin  cancers. 

If  detected  and  treated  early,  basal  cell 
carcinoma  has  a  cure  rate  greater  than 
95  percent.  Squamous  cell  carcinoma  is 
also  highly  curable  if  detected  and 
treated  early.  Non-melanoma  skin 
cancers  can  lead  to  substantial 
morbidity,  but  mortality  rates  are  low. 
Melanoma  can  be  treated  successfully  if 
detected  early  but  can  result  in  death  if 
left  untreated.  A  person  who  has  had 
one  type  of  melanoma  is  at  increased 
risk  of  getting  another  type  by  five  to 
nine  times. 

Since  1994,  CDC  has  continued  to 
develop  partnerships  and  conduct 
activities  that  have  supported  the 
growth  of  CDC's  National  Skin  Cancer 
Prevention  Education  Program.  The 
program's  aim  is  to  increase  public 
awareness  about  skin  cancer  and  to  help 
the  nation  achieve  skin  cancer 
p^vention  objectives  established  by 
Healthy  People  2000.  Currently  there  is 
no  scientific  evidence  to  support  mass 
screening  for  skin  cancer.  Skin  self 
examination,  although  not  scientifically 
proven  as  effective,  is  prudent  for 
persons  at  high  risk.  The  incidence  and 
mortality  of  skin  cancer  can  be  reduced 
by  changing  risk  factors  associated  with 
sun  exposure.  Educational  programs  for 
both  adults  and  children  are  important. 

Purpose 

These  awards  will  assist  private  and 
public  nonprofit  national  organizations 
to  educate  their  constituents  about 
cancer  prevention  and  early  detection 


issues;  increase  access  to  cancer 
screening  programs;  to  identify  priority 
populations;  and  develop  strategies  for 
reaching  identified  priority  populations 
nationwide.  Program  options  may 
include  generating  publications; 
collaborating  with  State  and  local  health 
departments  to  implement  model 
educational  interventions;  developing 
technical  assistance  and  training  tools; 
developing,  testing,  and  evaluating 
cancer  control  efforts;  and  adopting 
cancer  early  detection  smd  control 
objectives  as  part  of  the  national 
organization's  priorities. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities). 

A.  Recipient  Activities 

1.  Develop,  evaluate,  and  disseminate 
programs  or  strategies  designed  to 
improve  cancer  prevention,  early 
detection,  and  control  among  the 
priority  population. 

2.  Develop  and  carry  out  educational 
strategies  to  improve  knowledge, 
attitudes,  skills  and  behaviors  regarding 
cancer  prevention,  early  detection,  and 
control  practices  among  the  priority 
populations. 

3.  Establish  specific,  measurable,  and 
realistic  program  objectives  at  national. 
State,  and  local  levels  for  the 
accomplishment  of  program  activities. 

4.  Identify  and  select  appropriate 
staff. 

5.  Establish  partnerships  with  CDC- 
funded  State  health  departments, 
American  Indian/ Alaska  Native 
organizations,  U.S.  territories,  and  the 
District  of  Columbia  in  implementing 
outreach  programs  and  or  professional 
education. 

6.  Participate  in  a  minimum  of  two 
meetings  per  year  to  facilitate  the 
accomplishment  of  program  objectives. 

7.  Evaluate  achievement  through  a 
well-designed  evaluation  plan  that 
assesses  each  objective  component  of 
the  program. 

8.  Disseminate  intervention 
information  at  the  national,  State,  and 
local  levels  regarding  program 
achievements  and  activities. 

9.  Participate  in  the  dissemination 
and  sharing  of  pertinent  program 
information  with  other  QDC  funded 
grantees,  appropriate  agencies  and 
partners. 

B,  ax:  Activities 

1.  Provide  technical  assistance. 

2.  Collaborate  with  recipients  in  the 
development,  implementation, 
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evaluation,  and  dissemination  of 
programs  designed  to  improve  the 
knowledge,  attitude,  prevention,  and 
screening  behaviors  of  priority 
populations  and  or  the  health  care 
providers  who  serve  them. 

3.  Provide  periodic  updates  about 
public  knowledge,  attitudes,  and 
practices  regarding  prevention,  early 
detection  and  control  of  cancer,  and  up- 
to-date  scientific  information. 

4.  Collaborate  with  recipients  to 
develop  meeting  agendas  and  convene 
personnel  from  all  recipient 
organizations  and  funded  State  and 
territorial  health  departments,  American 
Indian/ Alaska  Native  tribes  and  tribal 
organizations,  and  the  District  of 
Columbia  for  regular  meetings  to  review 
program  activities. 

5.  Collaborate  with  recipients  in  the 
development  of  publications,  manuals, 
modules,  etc.  that  relate  to  this  award. 

6.  Facilitate  the  exchange  of  program 
information  and  technical  assistance 
and  the  development  of  partnerships 
between  recipients  funded  under  this 
announcement,  conMnunity 
organizations,  health  departments,  and 
other  partners. 

Technical  Reporting  Requirementa 

An  original  and  two  copies  of  a 
semiannual  progress  report  are  due  30 
days  after  the  emi  of  the  first  six  months 
and  30  days  after  the  end  of  the  budget 
period.  The  progress  reports  must 
include  the  following  for  each  program, 
function,  or  activity  involved:  (1)  a 
comparison  of  actual  accomplishments 
to  the  goals  established  for  the  period; 
(2)  the  reasons  for  slippage  if 
established  goals  were  not  met;  and  (3) 
other  pertinent  information  including, 
when  appropriate,  analysis  and 
explanation  of  unexpectedly  high  costs 
for  performance. 

An  original  and  two  copies  of  the 
financial  status  reports  (FSR)  must  be 
submitted  no  later  than  90  days  after  the 
end  of  each  budget  period.  A  final 
financial  status  and  performance  report 
are  required  no  later  than  90  days  after 
the  end  of  the  project  period.  All  reports 
are  submitted  to  the  Grants  Management 
Branch,  Procurement  and  Grants  Office, 
CDC. 

Application  Content 

Applicants  should  focus  on  affecting 
the  priority  population  that  they  have 
the  greatest  likelihood  of  impacting. 
Interventions  may  be  targeted  toward 
the  priority  population,  health  care 
providers,  or  others  who  may  impact 
cancer  prevention  and  control  services 
in  the  priority  populations.  Priority 
populations  are  defined  as  iminsured, 
underinsured,  children  and  youths. 


older  persons,  racial  and  ethnic 
minorities,  those  who  live  in  hard-to- 
reach  rural  or  urban  communities,  and 
organizations  that  can  impact  the  health 
of  these  populations. 

Program  definitions  and  information 
that  can  be  helpful  in  completing  this 
application  are  attached. 

Applicants  must  develop  their 
applications  in  accordance  with  PHS 
Form  5161-1  (Rev.  7-92,  OMB  Number 
0937-0189],  information  contained  in 
the  program  announcement,  and  the 
instructions  below.  The  application 
including  appendixes  should  be  limited 
to  no  more  than  50  single^spaced  pages, 
including  PHS  forms,  budget 
information,  and  appandixas. 

A.  Background  and  Need 

1.  Describe  the  priority  population  as 
it  relates  to  the  purpose  of  tl^  program 
announcement,  magnitiidp  and  scope  of 
the  problraa  witlun  tke  priority 
population,  barriers  to  or  gaps  in  cancer 
prevention  and  contaol  eScHts,  and 
proposed  solutions  to  barriers  or  gaps. 

2.  Describe  the  organization's  past  and 
present  program  activities  in  the 
prevention,  early  detection  and  control 
of  cancers,  especially  cancers  of  the 
iMreast.  cervix,  colon,  rectum,  and  skin. 

3.  Descrilw  the  i^>plicant's  history  and 
experience  with  and  any  services 
provided  to  the  priority  population,  and 
the  rati<male  for  use  of  previously 
conducted  or  newly  developed 
innovative  strategies  to  enhance  the 
delivery  of  health  messages,  services, 
and  or  programs  regarding  the 
prevention,  early  detection,  and  control 
of  cancers,  especially  cancers  of  the 
breast,  cervix,  colon,  rectum,  and  skin. 

B.  Goals  and  Objectives 

1.  Objectives:  Identify  specific  and 
time-related,  measurable  objectives 
consistent  with  the  purpose  of  the 
cooperative  agreement. 

2.  Activities:  Clearly  identify  the 
specific  activities  and  outreach 
strategies  that  will  be  undertaken  to    . 
achieve  each  of  the  program's  objectives 
during  the  budget  period. 

3.  Milestone  Chart:  Submit  a 
milestone-to-completion  chart 
consistent  with  the  time  frame  of  the 
project  i>eriod. 

C.  Capabilities 

1.  Descril)e  nature  and  extent  of 
constituent  support  for  past  and  present 
organizational  activities  related  to 
screening  and  follow-up  for  cancers, 
especially  cancers  of  the  breast,  cervix, 
colon,  rectum,  and  skin. 

2.  Describe  the  nature  and  extent  of 
health  education  activities,  especially 


those  related  to  cemcer  screening  and 
follow-up. 

3.  Provide  a  comprehensive  plan  for 
national  dissemination  of  program 
activities. 

D.  Project  Management 

1.  Submit  a  copy  of  the  organization's 
mission  statement. 

2.  Describe  the  organization's 
structiue  and  function,  size,  national 
membership,  substructure,  activities  on 
a  regional,  State,  or  local  level,  and 
methods  of  routine  communication  with 
members  (newsletters  journals, 
meetings,  etc.). 

3.  Drocribe  each  current  or  proposed 
position  for  this  program  by  job  title, 
function,  general  duties,  and  activities 
with  which  that  position  will  be 
involved.  Include  the  level  of  effort  and 
allocation  of  time  for  each  project 
activify  by  staff  position.  Minimal 
staffing  should  include  a  full-time 
project  coordinator. 

E.  Collaborative  Activitim 

Describe  past  and  proposed 
collaborative  working  partnerships  with 
providers,  communify  groups  who  serve 
the  priorify  population  and  or  have 
established  linkages  in  the  priority 
population.  Include  evidence  of 
collaborations  with  partners  such  »i 
memorandums  of  agreement. 

F.  Program  Evaluation  Plan 

Identify  methods  for  measuring 
progress  toward  attaining  program 
objectives  and  monitoring  activities. 
The  evaluation  plan  should  include 
qualitative  and  quantitative  data 
collection  and  assessment  mechanisms. 
This  plan  should  include  baseline  data 
or  the  mechanism  that  will  be  used  to 
establish  the  baseline  data;  the 
outcomes  to  be  expected;  the  minimum 
data  to  be  collected;  the  systems  for 
collecting  and  analyzing  the  data. 
Minimum  data  to  be  reported  include, 
but  are  not  limited  to  the  following: 

1 .  Describe  the  number  of  persons  in 
the  priorify  population,  the  number  you 
expect  to  reach,  and  the  plan  for 
evaluating  the  number  actually  reached. 

2.  Demographic  information  such  as 
race,  ethnicify.  residence,  insurance 
status,  aimual  income,  etc. 

3.  Information  about  the  health 
providers  reached,  such  as  profession, 
worksite  description,  and  populations 
served. 

4.  When,  where,  and  bow  often 
activities  are  conducted. 

G.  Budget  and  Narrative  Justificatiorr 

Provide  a  detailed  line-item  budget 
and  narrative  justification  of  all 
operating  expenses  consistent  with  the 
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proposed  objectives  and  planned 
activities.  Be  precise  about  the  program 
purpose  of  each  budget  item  and  itemize 
calculations  when  appropriate. 

Applicants  should  budget  for  the 
following  costs: 

Out-of-State  Travel:  Participation  in 
CDC-sponsored  training  workshops  and 
meetings  is  essential  to  the  effective 
implementation  of  cancer  control 
programs.  Travel  funds  should  be 
budgeted  for  the  following  meetings: 

•  Three  persons  to  Atlanta,  Georgia  to 
attend  the  Annual  National  Cancer 
Prevention  and  Control  Conference  (3 
days). 

•  Three  to  five  persons  to  Atlanta, 
Georgia  to  report  program 
implementation  progress  (reverse  site 
visit)  and  for  consultation  and  technical 
assistance  (2  days)  (1  trip  per  year). 

•  Up  to  2  additional  2-person  trips  to 
Atlanta,  or  other  specified  destination  to 
attend  or  assist  with  national  training 
center  educational  programs  on  national 
work  groups,  task  forces  or  committees 
(1-3  days). 

H.  Attachments 

Provide  these  attachments: 

1 .  An  organizational  chart  and 
resumes  of  current  and  proposed  staff. 

2.  A  list  of  applicant's  constituents  by 
regional,  State,  and  local 
organization(s). 

3.  Evidence  of  collaboration  with 
other  organizations  that  serve  the  same 
priority  populations.  Include 
Memorandums  of  Agreement  and  letters 
of  support. 

4.  A  description  of  funding  from  other 
sources  to  conduct  similar  activities: 

(a)  Describe  how  funds  requested 
under  this  announcement  will  be  used 
differently  or  in  ways  that  will  expand 
on  the  funds  already  received,  applied 
for,  or  being  received. 

(b)  Identify  proposed  personnel 
devoted  to  this  project  who  are 
supported  by  other  funding  sources  and 
the  activities  they  are  supporting. 

(c)  Ensure  that  the  funds  being 
requested  will  not  duplicate  or  supplant 
funds  received  from  any  other  sources. 

Typing  and  Mailing 

Applicants  are  required  to  submit  an 
original  and  two  copies  of  the 
application.  Number  all  pages  clearly 
and  sequentially  and  include  a  complete 
index  to  the  application  and  its 
appendixes.  The  original  and  each  copy 
of  the  application  must  be  submitted 
unstapled  and  unbound.  Print  all 
material,  single-spaced,  in  a  12-point  or 
larger  font  on  8  W  by  11"  paper,  with 
at  least  1"  margins  and  printed  on  one 
side  only. 


Evaluation  Criteria  (100  Points) 

The  application  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Background  and  Need  (25  Points) 

1.  The  extent  to  which  the  applicant 
demonstrates  an  understanding  of  the 
program  purpose  and  objectives  (13 
points). 

2.  The  extent  to  which  the  applicant 
identifies  the  priority  population(8)  and 
evidenced  need  for  the  proposed 
activities  (12  points). 

B.  Goals  and  Objectives  (20  Points) 

The  degree  to  which  specific,  time- 
related,  and  measurable  objectives  and 
process  and  outcome  measures  are 
consistent  with  the  stated  purposes  of 
the  cooperative  agreement. 

C.  Capabilities  (20  Points) 

The  quality  and  feasibility  of  the 
proposed  program  activities  for 
achieving  the  objectives.  The  extent  to 
which  applicants  demonstrate  the 
ability  to  impact  a  segment  of  the 
priority  populations  (e.g.,  uninsured, 
underinsured,  children  and  youths, 
older  persons,  racial  and  ethnic 
minorities,  and  persons  who  live  in 
hard-to-reach  conununities  in  rural  and 
urbcm  America,  etc.)  for  the  cancerfs) 
they  propose  to  address.  This  ability 
may  be  demonstrated  by  providing 
documentation  of  populations  currently 
served,  services  provided,  and  linkages 
with  other  health  agencies  and 
organizations,  as  well  as  by  outlining  a 
cancer  prevention  and  control  plan 
consistent  with  generally  accepted 
theories  and  practices  of  public  health. 

D.  Project  Management  (10  Points) 

The  adequacy  of  proposed  personnel 
time  allocations  and  the  extent  to  which 
proposed  staff  exhibit  appropriate 
qualifications  and  experience  to 
accomplish  the  program  activities. 

E.  Collaborative  Activities  (15  Points) 

The  appropriateness  and  relevance  of 
collaborative  linkages,  and  the  extent  to 
which  the  applicant  demonstrates  the 
ability  to  access  the  priority 
population(s)  on  a  national  basis  and  to 
disseminate  programs  nationally. 

F.  Program  Evaluation  Plan  (10  Points) 

The  quality  of  the  evaluation  plan  for 
monitoring  progress  that  relates  to 
intervention  activities  and  objectives. 

G.  Budget  and  Justification  (Not 
Weighted) 

The  extent  to  which  the  budget  is 
reasonable  and  consistent  with  the 


purpose  and  objectives  of  the 
cooperative  agreement. 

H.  Human  Subjects  (Not  Weighted) 

Whether  or  not  exempt  from  the 
DHHS  regulations,  procedures  must  be 
adequate  for  the  protection  of  himian 
subjects.  Recommendations  on  the 
adequacy  of  protections  include:  (1) 
protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (2)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and  the  Objective  Review 
Group  has  concerns  related  to  human 
subjects,  or  (4)  disapproval  of  the 
application  is  recommended  because 
the  research  risks  are  sufficiently 
serious  and  protection  against  the  risks 
are  inadequate  as  to  make  the  entire 
application  unacceptable. 

Content  of  Noncooqieting  Continnatioa 
Applications 

In  compliance  with  45  CFR  74.51(d), 
non-competing  continuation 
applications  submitted  within  the 
project  period  need  only  include: 

A.  A  brief  progress  report  that 
describes  the  accomplishments  of  the 
previous  budget  period. 

B.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation,  etc.)  not  included  in  the  year 
01  application. 

C.  An  aimual  budget  and  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  need  rejustification. 
Simply  list  the  items  in  the  budget  and 
indicate  that  they  are  continuation 
items.  Supporting  justification  should 
be  provided  where  appropriate. 

ExecHtiTe  Order  12372  Review 

Applications  are  not  subject  to 
Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  Syatan  Repfwting 
Raqnirementi 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Aaaistance 
Number 

The  Catalog  of  Federal  E>omestic 
Assistance  number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  individuals  or  more 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 


the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

ApplkatioB  SirimiHioa  aad  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7-92,  OMB  Number  0937-0189)  must  be 
submitted  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  255  East  Paces 
Ferry  Road,  NE.,  Room  300,  Mail  Stop 
E-15,  Atlanta,  GA  30305,  on  or  before 
August  8, 1997. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  will  not  be  accepted  as  proof 
of  timely  mailing.) 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.(a)  or 
l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  retiimed  to  the 
applicant. 

Wkere  to  Obtain  AdditMul 


free  on-line  access  to  the  Federal 
RegislBr  at  http://www.acce8S.gpo.gov). 

Please  refer  to  Announcement  number 
773  when  requestii^  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report;  stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Siunmary  Report; 
stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325;  telephone 
(202)  512-iaOO. 

Dated:  )uly  1. 1M7. 
famfkmiCattm, 

Acting  Aamxiate  Dinetarfor  htumgemeat 
and  Operatiolu,  Centanfix-DitMue  Ck>ntrol 
and  Pnvmttioii  (CDC). 
(FR  Doc.  «7-ir«W  Filed  7-7-97;  8:45  am] 
i4i«*-ie-p 


A  complete  program  description  and 
information  on  application  procedures 
may  be  obtained  in  an  application 
package.  Business  management 
technical  assistance  may  be  obtained 
frtim  Nealean  K.  Austin,  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314,  Mail 
Stop  E-18,  Atlanta.  GA  30305; 
telephone  (404)  842-6508  or  the 
Internet  at,  neal@cdc.gov.  Programmatic 
technical  assistance  may  be  obtained 
from  Heidi  Holt,  Division  of  Cancer 
Prevention  and  Control,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention  (CDC),  4770 
Buford  Highway  NE.,  Mail  Stop  K-64, 
Atlanta,  GA  30341-3724;  (770)  48»- 
3085,  or  the  Internet  at:  h)rm30cdc.gov. 

You  may  also  obtain  this 
announcement,  and  other  CDC 
announcements,  from  one  of  two 
Internet  sites  on  the  actual  publication 
date:  CDC's  homepage  at  http:// 
www.cdc.gov  or  the  Government 
Printing  Office  homepage  (including 


DEPAimiENT  OF  HEALTM  AND 


C#fVlSVS  fOf  1 


COnVM  MM 


778! 


Extraymyrat  A4)pN«d 

PrOQfMN  Ifl  EMMfyinQ  MfWllOIWi 

(tor  MMivncMifin  vi 


The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  competitive  cooperative 
agreements  and/or  grants  to  support 
applied  research  on  emerging  infections. 

The  CDC  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  aimouncement 
is  related  to  the  priority  area  of 
Immiuiization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  WHERE  TO 
OBTAIN  ADDITIONAL 
INFORMATION.) 

Authority 

This  program  is  authorized  under 
Sections  301  and  317  of  the  Public 
Health  Service  Act,  as  amended  (42 
U.S.C.  241  and  247b). 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children's  Act  of  1994, 


prohibits  smoking  in  certain  focilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  ApplicaBta 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations  and  governments  and 
their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations, 
including  State  and  local  governments 
or  their  bona  fide  agents,  federally 
recognized  Indian  tribal  governments, 
Indian  tribes  or  Indian  tribal 
organizations,  and  small,  minority-  and/ 
or  women-owned  businesses  are  eligible 
to  apply. 

NelK  Ab  (Mfuuzation  dMcribed  in  MctioB 
501(c)(4)  of  the  Internal  Ravvsue  Code  of 
IMS  which  eagages  in  lobbying  activities 
■haU  BOt  he  eligible  to  receive  Federal  funds 
coaetituting  an  award,  gnot,  coBtract,  loan. 
or  any  othw  fonii. 

Availability  of  FuB^ 

Approximately  Si, 205 ,000  is  available 
in  FY  1997  to  fund  7  to  1 1  awards  in 
six  specific  focus  areas  as  follows: 

Focus  Area  91 

Evaluating  Algorithms  to  Diagnose 
Emerging  Causes  of  Infectious  Diarrhea: 
Approximately  $480,000  is  available  to 
make  2-3  awards  with  a  maximum 
project  period  of  3  years. 

Focus  Area  92 

Rapid  Identification  of  Emerging  and 
Unusual  Pathogenic  Bacteria  by  Partial 
16S  rRNA  Sequencing:  Approximately 
$60,000  is  available  to  make  one  award 
with  a  maximum  project  period  of  3 
years. 

Focus  Area  93 

Development  and  Evaluation  of 
Improved  Tests  for  Malaria  Diagnosis  in 
the  United  States:  Approximately 
SIOO.OOO  is  available  to  make  1-2 
awards  with  a  maximum  project  period 
of  2  years. 

Focus  Area  94 

Development  of  Improved  Diagnostic 
Tests  for  Leishmaniasis:  Approximately 
$150,000  is  available  to  make  1-2 
awards  with  a  maximum  project  period 
of  2  years. 

Focus  Area  95 

Identification  of  Unrecognized 
Etiologic  Agents  in  Idiopathic  Sexually 
Transmitted  Disease  Syndromes; 
Approximately  $300,000  is  available  to 
make  one  to  two  awards  with  a 
maYiTtiiim  project  period  of  2  years. 


36534 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday.  July  8.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday,  July  8,  1997  /  Notices 


36535 


Focus  Area  tt6 

Development  of  Non-culture 
Molecular  Epidemiologic  Detection/ 
Typing  Methods  for  Treponema 
pallidum  or  Haemophilus  ducreyi: 
Approximately  $115,000  is  available  to 
make  one  award  for  a  maximum  project 
period  of  2  years. 

For  Focus  Areas  2  and  3.  only 
cooperative  agreement  applications  will 
be  accepted.  For  Focus  Areas  1,  4.  5, 
and  6,  either  grant  or  cooperative 
agreement  applications  will  be 
accepted. 

Applicants  must  specify  the  type  of 
award  for  which  they  are  applying, 
either  grant  or  cooperative  agreement. 
CDC  will  review  all  applications  in 
accordance  with  the  Evaluation  Criteria 
section  of  this  announcement.  Before 
issuing  awards,  CDC  will  determine 
whether  a  grant  or  cooperative 
agreement  is  the  appropriate  instrument 
based  upon  the  need  for  substantial  CDC 
involvement  in  the  project. 

It  is  expected  that  awards  will  begin 
on  or  about  August  30,  1997,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years  (maximum  project  period  varies 
by  Focus  Area — see  above).  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  availability 
of  funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23.  1989), 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1,  1996, 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 


to  support  or  defeat  legislation  pending 
before  State  legislatures.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A,  Title  I,  Section 
101(e),  Pub.  L.  No.  104-208,  (September 
30,  1996),  provides  as  follows: 

Sec.  5031a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  •   *   • 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

Once  expected  to  be  eliminated  as  a 
public  health  problem,  infectious 
diseases  remain  the  leading  cause  of 
death  worldwide.  In  the  United  States 
and  elsewhere,  infectious  diseases 
increasingly  threaten  public  health  and 
contribute  significandy  to  the  escalating 
costs  of  health  care. 

In  1992,  the  Institute  of  Medicine  of 
the  National  Academy  of  Sciences 
published  a  report  entitled  Emerging 
Infections,  Microbial  Threats  to  Health 
in  the  United  States  highlighting  the 
threat  of  emerging  infections  and 
making  specific  recommendations  to 
address  the  threat.  This  report 
emphasized  a  critical  leadership  role  for 
CDC  in  a  national  effort  to  detect  and 
control  infectious  disease  threats. 

In  partnership  with  other  Federal 
agencies.  State  and  local  health 
departments,  academic  institutions,  and 
others,  CDC  has  developed  a  plan  for 
revitalizing  the  nation's  ability  to 
identify,  contain,  and  prevent  illness 
from  emerging  infectious  diseases.  The 
plan,  Addressing  Emerging  Infectious 
Disease  Threats:  A  Prevention  Strategy 
for  the  United  States,  identifies 
objectives  in  four  major  areas: 
surveillance,  applied  research, 
prevention  and  control,  and 
infrastructure. 

Under  the  objective  for  applied 
research,  the  plan  proposes  to  integrate 
laboratory  science  and  epidemiology  to 
optimize  public  health  practice  in  the 
United  States.  One  component  of  these 
efforts  is  to  implement  an  extramuial 


program  for  research  in  emerging 
infectious  disease  surveillance, 
epidemiology,  and  prevention,  which 
will  fill  the  gaps  in  existing  support  for 
such  research.  In  FY  1996,  CDC  initiated 
the  Extramural  Applied  Research 
Program  in  Emerging  Infections  (EARP) 
and  made  competitive  grant  and 
cooperative  agreement  awards  to  seven 
institutions  for  projects  in  the  areas  of 
antimicrobial  resistance  and  tickbome 
diseases.  In  FY  1997,  CDC  will  make 
additional  competitive  grant  and/or 
cooperative  agreement  awards  in  two 
areas:  hepatitis  C  virus  infection  and 
novel  methods  for  identification  of 
emerging  infections.  This 
announcement  specifically  addresses 
novel  methods  for  identification  of 
emerging  infections  and  solicits 
applications  in  the  following  six 
specific  focus  areas: 

Focus  Area  $1:  Evaluating  Algorithms 
To  Diagnose  Emerging  Causes  of 
Infectious  Diarrhea 

Without  specific  diagnostic 
algorithms,  health  professionals  and 
laboratories  do  not  know  when  to  test 
for  many  emerging  diarrheal  disease 
pathogens.  CDC  will  assist  in  the 
development  of  guidelines  for  health 
professionals  that  recommend  when  to 
order  specific  diagnostic  tests  for 
patients  with  diarrheal  diseases,  and  for 
diagnostic  laboratories  that  recommend 
what  diangostic  tests  to  perform.  Lack  of 
guidelines  such  as  these  severely  limits 
the  ability  of  laboratories  to  adequately 
detect  and  report  cases  of  infectious 
diarrhea  caused  by  emerging  pathogens 
such  as  Cyclospora  cayetanensis, 
Cryptosporidium  parvum,  Escherichia 
coli  0157:H7,  £uad  conunon  viral  agents. 
Health  professionals  may  consider  tests 
to  identify  diarrheal  pathogens  to  be  too 
expensive  and  of  low  yield.  Laboratories 
are  reluctant  to  conduct  routine 
surveillance  for  many  emerging 
pathogens,  since  to  do  so  would  require 
expensive  additional  testing  procedures. 
It  might  be  cost-effective,  however,  for 
health  professionals  and  laboratories  to 
test  for  these  and  other  pathogens  under 
specific  circumstances  once  guidelines 
are  available. 

For  example,  during  the  waterbome 
outbreak  of  cryptosporidiosis  in 
Milwaukee  in  1993,  CDC  scientists 
discovered  that  a  simple  3-component 
screening  algorithm  would  increase  the 
positive  predictive  value  that  a  stool 
specimen  contained  detectable  C. 
parvum  oocysts  from  27  percent  to  63 
percent.  Another  recent  CDC  study  of 
the  diagnosis  of  C.  parvum  reported  that 
laboratories  in  Connecticut  that  tested 
for  C.  parvum  only  upon  physician 
request  reported  a  positivity  rate  of  2.8 


percent  compared  with  a  rate  of  5.2 
percent  for  laboratories  that  used 
multiple  critiera.  In  a  large  multi-center 
study  the  rate  of  isolation  of  E.  coli 
0157:H7  from  patients  with  diarrhea 
increases  from  0.4  percent  among  all 
patients  to  7.8  percent  among  patients 
with  visibly  bloody  stools. 

In  addition  to  factors  that  are  present 
for  all  health  care  providers  under 
capitated  managed  care  where  health 
care  providers  receive  a  flat  fee  per 
patient  seen,  there  are  additional 
incentives  to  reduce  the  number  of 
disgnostic  tests  performed  unless  they 
can  be  shown  clearly  as  cost-beneficial. 
Current  data  are  inadequate,  however,  to 
calculate  the  cost  or  the  benefit  of 
performing  specific  diagnostic  tests  or 
starting  empiric  treatment  for  specific 
clinical  presentations.  As  increasing 
proportions  of  the  population  receive 
their  health  care  under  systems  of 
capitated  managed  care,  we  are  likely  to 
see  more  empiric  treatment  of  diarrhea 
with  no  confirmatory  tests  for  the 
etiology  of  the  illness. 

Focus  Area  t2 — Rapid  Identification  of 
Emerging  and  Unusual  Pathogenic 
Bacteria  by  Partial  1 6S  rRNA 
Sequencing 

Standard  batteries  of  biochemical 
tests  are  no  longer  adequate  to  identify 
a  growing  numl)er  of  emerging  and 
imusual  bacterial  pathogens. 
Specialized  procedures  are  necessary  for 
identification  of  emerging  and  unusual 
pathogenic  strains  that  are  difficult  or 
impossible  to  identify  in  the  average 
clinical  laboratory.  16S  rRNA 
sequencing  is  one  specialized  procedure 
that  has  the  potential  to  allow  for  rapid 
molecular  identification  of  pathogens. 
Many  species  of  bacteria  could  be 
identified  on  the  basis  of  their  full  16S 
rRNA  sequence.  Sequences  of  many 
unusual  and  emerging  bacterial 
pathogens,  as  well  as  their  presumed 
non-pathogenic  relatives,  need  to  be 
determined  and  entered  into  sequence 
databases.  It  should  then  be  possible  to 
rapidly  identify  most  pathogenic  species 
on  the  basis  of  a  unique  partial 
sequence,  and  to  use  this  methodology 
to  largely  replace  routine  identification 
methods. 

Focus  Area  #J — Development  and 
Evaluation  of  Improved  Tests  for 
Malaria  Diagnosis  in  the  United  States 

Every  year,  approximately  1 ,000  cases 
of  malaria  are  reported  in  the  United 
States  (U.S.).  Nineteen  deaths  due  to 
malaria  were  recorded  in  the  U.S. 
during  the  period  1992-1994.  Of 
particular  concern,  cases  of  locally 
transmitted  malaria  have  been  reported 
practically  on  an  annual  basis  in 


densely  populated  areas  (New  York 
City,  Houston,  and  Palm  Beach  County, 
Florida).  The  substantial  U.S.  public 
health  impact  of  malaria  is  very  likely 
to  increase  in  the  future  due  to 
increased  international  travel  combined 
with  a  worldwide  resurgence  of  malaria. 
This  resurgence  is  attributable  to  factors 
such  as  inadequate  control  programs, 
increasing  drug  and  insecticide 
resistance,  and  global  wanning. 

This  situation  must  be  addressed  by 
vigilant  surveillance  and  prompt 
clinical  management  of  all  cases  of 
malaria  occurring  in  the  U.S.  Both 
strategies  require  a  timely  and  correct 
diagnosis  of  the  disease.  However, 
available  information  indicates  that 
malaria  diagnosis  is  not  optimally 
performed  in  the  U.S.  In  a  recent  survey 
of  samples  sent  to  CDC's  National 
Malaria  Reference  Laboratory  (NMRL) 
by  various  health  institutions  (including 
State  health  departments,  hospitals,  and 
commercial  laboratories),  the  diagnosis 
made  by  the  NMRL  differed  from  that 
made  at  the  health  institution  in  21 
percent  of  the  samples.  This  is  due 
mainly  to  the  feet  that  the  intmnational 
accepted  method  for  diagnosing  malaria 
(the  microscopic  examination  of  a 
Giemsa-stained  blood  smear)  requires  a 
degree  of  microscopy  experience  that 
most  clinical  laboratorians  in  the  U.S. 
lack  due  to  their  infrequent  contact  with 
malaria  samples. 

One  solution  to  this  problem  would 
be  a  diagnostic  test  that  depends,  not  on 
the  experience  and  skills  of  a 
microscopist,  but  on  more  objective, 
quantifiable  criteria.  Several  malaria 
diagnostic  tests  that  follow  this 
approach  are  currentiy  on  the  market  or 
in  various  development  phases.  Such 
tests  identify  malaria  parasites  by 
nucleic  acid  fluorescence  or  by 
detecting  parasite-specific  antigens  or 
enzymes.  However,  none  of  these  tests 
satisfy  all  desirable  criteria  for  a  malaria 
diagnostic  tool  applicable  to  clinical 
laboratory  practice  in  the  U.S.  Such 
criteria  include:  (a)  sensitivity  at  least 
equal  to  that  of  microscopy  (4)  parasites 
per  ul.  of  blood),  (b)  detection  of  all  4 
known  species  of  human  malaria 
parasites,  (c)  specificify  above  95 
percent,  (d)  simplicity  of  performance, 
and  (e)  rapidity  of  execution  (results 
available  in  less  than  1  hour).  In 
addition,  none  of  these  tests  have  been 
adequately  evaluated  under  stricUy 
controlled  conditions  in  U.S.  health 
facilities.  ^ 

Focus  Area  #4 — Development  of 
Improved  Diagnostic  Tests  for 
Leishmaniasis 

Leishmaniasis,  a  parasitic  infection 
caused  by  several  species  of  protozoa  in 


the  genus  Leishmania,  can  cause 
serious,  sometimes  fatal,  disease  in 
humans.  Leishmaniasis  is  considered  by 
the  World  Health  Organization  to  be  one 
of  the  top  five  parasitic  infections 
afflicting  mankind  today.  The  infecticm 
is  transmitted  through  the  bite  of 
infected  sandflies  and  occurs  in  several 
forms:  cutaneous,  mucosal,  and  visceral 
leishmaniasis.  The  mucosal  form  can 
result  in  disfiguring  destruction  of  the 
nose  and  mouth,  while  the  visceral 
form,  as  indicated  by  the  name, 
localizes  in  the  viscera  and  bone 
marrow  and  residts  in  severe  and  life- 
threatening  infection.  Leishmaniasis  in 
its  various  forms  occurs  throughout  the 
tropical  areas  of  Central  and  South 
America,  in  coimtries  aroimd  the 
Mediterranean  Sea,  and  in  the  Middle 
East,  Africa,  and  portions  of  South  East 
Asia.  The  disease  is  currentiy  viewed  as 
being  epidemic  in  India  and  Sudan.  U.S. 
citizens  traveling  to  endemic  areas. 
especiaUy  Central  and  South  America, 
are  exposed  and  frequentiy  acquire 
infection. 

Currentiy  available  serologic  assays 
for  viscerotrophic  leishmaniasis  have 
unacceptable  sensitivity  and  specificity 
levels,  both  for  the  species  of 
Leishmania  causing  the  infection  as 
well  as  for  determining  whether  the 
person  has  an  active  infection  or  past 
exposure.  Diagnostic  laboratories  have 
not  been  able  to  adequately  resolve  this 
issue  because  of  poor  assay 
performance.  The  U.S.  Congress  and  the 
Etepartment  of  Defense  have  been 
concerned  about  the  possibility  that 
leishmaniasis  accounts  for  symptoms  in 
some  individuals  with  Gulf  War 
Syndrome,  and  the  need  for  better 
diagnostic  tests  is  repeatedly  raised  in 
Congressional  hearings.  Since  currentiy 
available  tests  have  unacceptable 
sensitivity  and/or  specificity  levels  or 
are  highly  invasive  with  a  significant 
false  negative  rate,  there  is  a  clear  need 
for  improved  diagnostic  capabilities 
related  to  leishmaniasis,  especially  the 
viscerotrophic  form  thought  to  occur  in 
the  Gulf  War  Syndrome.  The 
development  of  a  suitably  formatted 
assay  to  detect  Leishmania  infections 
would  allow  diagnostic  laboratories  to 
be  able  to  distinguish  current  infections 
from  past  exposure  and  to  begin  to 
differentiate  the  causative  agents. 

Suspected  cases  of  cutaneous 
leishmaniasis  are  routinely  diagnosed 
through  microscopic  examination  of 
stained  histologic  sections  taken  from 
the  lesion  site.  In  some  instances,  the 
number  of  organisms  is  high  and  the 
infection  can  be  diagnosed 
microscopically  with  littie  difficulty. 
However,  in  many  instances  there  are 
few  organisms  and  microscopic 
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examination  does  not  permit 
confirmation  of  infection. 
Immunohisto logic  staining  with 
appropriate  monoclonal/polyclonai 
antibodies  or  molecular  based  probes 
might  provide  much  more  sensitive 
approaches. 

Focus  Area  #5 — Identification  of 
Unrecognized  Etiologic  Agents  in 
Idiopathic  Sexually  Transmitted 
Disease  Syndromes 

For  a  significant  proportion  of  clinical 
cases  of  male  unrethritis  and  pelvic 
inflammatory  disease  (PID)  in  women, 
no  demonstrated  etiology  can  be  found. 
It  is  likely  that  other  unidentified 
sexually  transmitted  organisms  have  yet 
to  be  identified  in  these  syndromes.  In 
the  U.S..  urethritis  in  men  is  a  common 
sexually  transmitted  infection;  over 
200,000  cases  of  gonorrhea  were 
reported  to  CDC  and  over  250,000  cases 
of  non-specific  urethritis  were  seen  by 
private  physicians  in  1995.  Besides 
Neisseria  gonorrhoeae,  urethritis  in  men 
can  be  caused  by  Chlamydia 
trachomatis.  Trichomonas  vaginalis. 
Herpes  Simplex  Virus  (HSV), 
Mycoplasma  genitalium,  and 
Ureaplasma  species;  however,  no 
etiologic  agent  can  be  identified  in 
nearly  25  percent  of  cases.  Among 
women  with  PID,  C.  trachomatis,  N. 
gonorrhoeae,  and  vaginal  aqaerobes  are 
recognized  etiologic  agents,  yet  in  25—50 
percent  of  cases,  no  causal  organisms 
can  be  identified. 

Potentially  unidentified  agents  could 
emerge  and  become  significant  public 
health  problems  as  gonorrhea  and 
chlamydial  infections  are  successfully 
controlled.  There  is  suggestive  evidence 
that  this  is  occurring.  For  example,  in 
Seattle  where  gonorrhea  and  chlamydial 
infections  have  been  controlled, 
approximately  70  percent  of  the 
urethritis  in  local  men  has  no  known 
etiology.  It  is  likely  that  similar  agents 
are  involved  in  PID.  The  identification 
of  additional  agents  for  urethritis  in 
men,  which  may  also  be  associated  with 
PID  in  women,  will  help  develop  better 
prevention  strategies  for  this  costly  and 
serious  complication.  Available  data 
strongly  suggest  that  there  are 
unidentified  sexually  transmitted 
orgeinisms  associated  with  idiopathic 
syndromes  such  as  urethrities  in  men 
and  PID. 

Focus  Area  #6 — Development  of 
Nonculture  Molecular  Epidemiologic 
Detection/Typing  Methods  for 
Treponema  pallidum  or  Haemophilus 

ducreyi 

Most  genital  ulcer  disease  (GUD)  is 
caused  by  one  or  more  of  three  sexually 
transmitted  agents;  Haemophilus 


ducreyi.  Treponema  pallidum,  and 
HSV.  GUD  caused  by  the  bacterial 
agents  H.  ducreyi  and  T.  pallidum 
accounts  for  approximately  17,000  cases 
each  year  in  the  U.S.  Bacterial  GUD 
infections  also  occur  frequently  in 
developing  countries  and  several  out- 
breaks of  chancroid  (H.  ducreyi)  in  the 
U.S.  have  been  directly  traced  to 
importation  of  strains  from  overseas. 
Along  with  the  morbidity  associated 
with  primary  infections  with  these 
organisms,  a  serious  potential  sequelae 
is  the  development  of  syphilis, 
including  neuro-  and  congential 
syphilis. 

Bacterial  GUDs  may  be  easily  cured 
with  antimicrobial  agents  if  the  etiologic 
agents  are  accurately  diagnosed 
(although  emtimicrobial  resistance  is 
emerging  in  H.  ducreyi).  Examination  of 
ulcers  with  microbiologic  and  research 
polymerase  chain  reaction  (PCR) 
detection  methods  indicate  that  it  is  not 
possible  to  accurately  determine  the 
etiology  of  infections  by  the  physical 
appearance  of  the  ulcers.  The  diagnosis 
of  these  agents  is  further  complicated  by 
the  fact  that  T.  pallidum  cannot  be 
cultured  in  vitro  and  H.  ducreyi  may  be 
recovered  from  fewer  than  50  percent  of 
specimens  firom  infected  patients. 
Development  of  non-culture  methods 
for  detecting  and  typing  strains  of  T. 
pallidum  and  H.  ducreyi  in  ulcer 
specimens  would  allow  medical 
practitioners  to  more  quickly  determine 
the  etiology  of  and  effectively  treat 
GUDs.  It  would  also  allow  researchers  to 
determine  the  molecular  epidemiology 
of  these  infections,  identify  strain  type 
associated  with  antimicrobial  resistance, 
and  devise  and  monitor  targeted  control 
methods  to  eliminate  GUD. 

Purpose 

The  purpose  of  the  Extramural 
Applied  Research  Program  in  Emerging 
Infections  (EARP)  is  to  provide  financial 
and  technical  assistance  for  applied 
research  projects  on  emerging  infections 
in  the  U.S.  As  a  component  of  EARP, 
the  purpose  of  this  grant/cooperative 
agreement  announcement  is  to  provide 
assistance  for  projects  addressing  novel 
methods  for  identification  of  emerging 
infections.  Specifically,  applications  are 
solicited  for  projects  addressing  any  of 
the  following  six  focus  areas: 

Focus  Area  #1 

Evaluating  Algorithms  to  Diagnose 
Emerging  Causes  of  Infectious  Diarrhea. 
The  objective  is  to  determine  the  costs 
and  effectiveness  of  different  diagnostic 
algorithms  for  emerging  agents  of 
infectious  diarrhea. 


Focus  Area  #2 

Rapid  Identification  of  Emerging  and 
Unusual  Pathogenic  Bacteria  by  Partial 
16S  rRNA  Sequencing.  The  objective  is 
to  develop  a  rapid  identification  system 
using  16S  rRNA  sequencing  for 
emerging,  atypical,  and  unclassified 
pathogenic  bacteria. 

Focus  Area  #3 

Development  and  Evaluation  of 
Improved  Tests  for  Malaria  Diagnosis  in 
the  U.S.  The  objective  is  to  develop  and 
evaluate  a  malaria  diagnostic  test  that 
does  not  require  microscopic 
examination  of  blood  smears  and:  (a)  is 
at  least  as  sensitive  as  microscopy  (4 
parasites  per  ul.  of  blood),  (b)  can  detect 
all  4  known  species  of  human  malaria 
parasites,  (c)  has  a  specificity  of  at  least 
95  percent,  (d)  is  simple  to  perform,  and 
(e)  can  provide  results  in  less  than  1 
hour. 

Focus  Area  #4 

Development  of  Improved  Diagnostic 
Tests  for  Leishmaniasis.  The  objective  is 
to  develop  improved  diagnostic  assays 
for  viscerotrophic  and  cutaneous  forms 
of  leishmaniasis  that  are  formatted  using 
modem  immunologic  and  molecular 
tools.  The  assays  would  be  formatted  in 
such  a  way  that  they  would  be  readily 
transferable  to  laboratories,  provide 
acceptable  sensitivity  and  specificity  for 
the  detection  and  diagnosis  of 
Leishmania  infections  in  humans,  and 
when  performed  under  appropriate 
conditions,  provide  the  degree  of 
accuracy  necessary  so  that  specific 
medical  treatments  can  be  safely 
initiated. 

Focus  Area  #5 

Identification  of  Unrecognized 
Etiologic  Agents  in  Idiopathic  Sexually 
Transmitted  Disease  Syndromes. 

Focus  Area  #6 

Development  of  Non-culture 
Molecular  Epidemiologic  Detection/ 
Typing  Methods  for  Treponema 
pallidum  or  Haemophilus  ducreyi. 

Applicants  may  submit  separate 
applications  for  projects  in  one  or  more 
focus  areas.  (See  section  on 
APPLICATION  for  detailed 
instructions.) 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  imder  B.  (CDC  Activities): 
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A.  Recipient  Activities 
Focus  Area  #1 

1 .  Evaluate  Algorithms  to  Diagnose 
Emerging  Causes  of  Infectious  Diarrhea: 

a.  Identify  a  patient  population  where 
health  professionals  will  be  encouraged 
to  collect  stool  specimens  on  all  patients 
presenting  with  diarrhea. 

b.  Determine  the  etiology  of  infectious 
diarrhea  in  patients  who  seek  medical 
care  for  diarrhea  by  collecting  and 
testing  clinical  specimens  for  bacterial 
enteric  pathogens  such  as  Salmonella, 
Shigella,  Campylobacter,  Escherichia 
coli  0157,  Listeria  monocytogenes,  and 
Yersinia,  viral  pathogens  such  as 
rotovinis,  enteric  adenovirus  and 
astrovinis,  and  parasitic  pathogens  such 
as  Cyclospora  cayetanesis  and 
Cryptosporidiiun  parvum. 

c.  Collect  information  on  patients  for 
whom  stool  specimens  are  ordered  such 
as  specific  signs  and  symptoms  reported 
by  patients  at  their  first  medical 
encounter,  prior  treatment,  and 
epidemiologic  exposures  such  as  a 
history  of  foreign  travel. 

d.  E)evelop  diagnostic  algorithms 
using  clinical  characteristics  associated 
with  identification  of  pathogens  in  stool 
specimens  to  increase  the  positive 
predictive  value  of  diagnostic  tests. 

e.  Determine  the  cost-effectiveness  of 
the  diagnostic  algorithms. 

f.  Publish  and/or  otherwise 
disseminate  the  study  findings. 

Focus  Area  #2 

1.  Perform  Rapid  Identification  of 
Emerging  and  Unusual  Pathogenic 
Bacteria  by  Partial  16S  rRNA 
Sequencing: 

a.  Identify  appropriate  known 
pathogenic  and  control  bacterial  strains 
and  design  and  conduct  a  blinded 
comparison  study  to  determine  the 
utility  of  16S  rRNA  sequencing  for  the 
rapid  identification  of  pathogenic 
bacterial  strains. 

(1)  Fully  sequence  16S  rRNA  of 
selected  strains  to  update  the  database 
of  sequences. 

(2)  Retrospectively  identify  by  partial 
16S  sequencing,  strains  that  have  been 
previously  biochemically  identified. 

(3)  Prospectively  identify  by  partial 
16S  rRNA  sequencing  all  strains 
received  as  unknowns  in  the  CDC 
Special  Bacteriology  Reference 
Laboratory  (CDC  will  perform  standard 
biochemical  identification  tests  and  cell 
wall  fatty  acid  analyses  on  the  same 
strains.).  Compare  accuracy,  time,  and 
cost  of  each  method.  Where  there  are 
disagreements,  identify  strains  by  the 
gold  standard  of  DNA  relatedness. 

(4)  Conduct  comparative  sequencing 
studies  on  selected  strains  to  determine 


reproducibility,  accuracy,  and 
variability  of  sequencing  and  of 
identification. 

b.  Publish  and/or  otherwise 
disseminate  the  study  findings. 

Focus  Area  #3 

1 .  Develop  and  Evaluate  Improved 
Tests  for  Malaria  Diagnosis  in  the 
United  States: 

a.  Develop  a  new  diagnostic  test  or 
improve  currenUy  available  test(s)  that: 
(a)  are  at  least  as  sensitive  as 
microscopy  (4  parasites  per  ul.  of 
blood),  (b)  able  to  detect  all  4  known 
species  of  human  malaria  parasites,  (c) 
have  a  specificity  of  at  least  95  percent, 
(d)  are  simple  to  perform,  and  (e)  can 
provide  results  in  less  than  1  hour. 
Field-robustness  and  distinctive 
diagnostic  reaction  (e.g.,  color  change) 
are  desirable  characteristics. 

b.  Conduct  a  first  phase  of  evaluation 
of  the  new  or  improved  test(s).  This 
should  involve  testing  clinical  samples 
for  malaria  under  blinded  conditions 
and  using  mainly  samples  collected 
from  non-human  primates 
experimentally  infected  with  human 
malaria  parasites  and  malaria-infected 
human  blood  samples,  both  of  which 
can  be  made  available  by  CDC. 

c.  Conduct  field  evaluations  of  the 
test(s)  in  endemic  countries  (e.g.,  a 
large-scale  assessment  in  a  short  time 
period  where  n>=500)  and  in  U.S. 
facilities.  The  actual  U.S.  field  testing 
will  likely  require  a  longer  time  period 
due  to  low  frequency  of  malaria,  and 
should  involve  collaboration  with  State 
health  departments,  hospitals,  and 
commercial  laboratories. 

d.  Publish  and/or  otherwise 
disseminate  results. 

Focus  Area  #  4 

1.  Develop  an  Improved  Diagnostic 
Test  for  Leishmaniasis: 

a.  Develop  new  or  improved  assay(s) 
for  viscerotrophic  or  cutaneous 
leishmaniasis  that  provide  significanUy 
better  sensitivity  and  specificity  than 
currently  available  assays. 

b.  Evaluate  the  assay(s)  (e.g.,  through 
blinded  evaluation  of  selected  panels  of 
sera).  CDC  can  provide  limited 
assistance  in  preparing  serum  panels, 
parasite  isolates,  animal  model  support, 
and  outlets  to  the  field. 

c.  Publish  and/or  otherwise 
disseminate  results. 

Focus  Area  #  5 

1.  Identify  Unrecognized  Etiologic 
Agents  in  Idiopathic  Sexually- 
Transmitted  Disease  Syndromes: 

a.  Obtain  swab  specimens  from  18  to 
39  year  old  sexually  active  men  with 
urethritis  attending  sexually  transmitted 


disease  clinics.  In  those  samples  for 
which  no  etiology  can  be  identified 
either  by  traditional  laboratory  methods 
(e.g..  culture)  or  specific  DNA 
amplification  methods  (polymerase 
chain  reaction  or  ligase  chain  reaction 
for  N.  gonorrhoeae,  C.  trachomatis  and 
M.  genitalium),  use  molecular  biological 
tools  to  identify  causative  infectious 
agents.  One  example  of  an  appropriate 
approach  would  be:  Extract  DNA. 
amplify  16S  rRNA-specific  DNA  by 
polymerase  chain  reaction  (PCR)  using 
several  sets  of  universal  bacterial 
primers,  and  sequence  the  amplified 
DNA  direcUy  with  an  automated 
sequencer.  Clone  the  amplified  material 
into  Escherichia  coli.  and  sequence  the 
inserts  using  automated  sequencing.  Use 
the  sequences  to  search  existing 
Genbank  files  for  relatedness  with 
known  organisms.  This  approach  has 
been  used  successfully  to  identify  the 
agents  of  cat  scratch  fever,  bacillary 
angiomatosis,  Whipple's  disease,  and 
the  putative  agent  of  Kaposi's  sarcoma. 
Although  this  approach  will  identify 
only  new  bacterial  etiologies,  the 
favorable  response  of  idiopathic 
urethritis  and  PED  to  antibiotic  therapy 
suggests  bacterial  causation. 

b.  Publish  and/or  otherwise 
disseminate  results. 

Focus  Area  #6 

1.  Develop  Non-culture  Molecular 
Epidemiologic  Detection/Typing 
Methods  for  Treponema  pallidum  or 
Haemophilus  ducreyi: 

a.  Develop  comprehensive  methods 
for  detecting  and  typing  strains  of  T. 
pallidum  and/or  H.  ducreyi  in  ulcer 
specimens  with  the  vitro  materials.  In 
the  case  of  T.  pallidum,  the  method(s) 
developed  should  be  able  to 
differentiate  between  the  T.  pallidum 
subspecies  pallidum,  pertenue,  and 
endemicum. 

b.  Determine  if  the  methods 
developed  can  be  used  to  detect/type 
strains  in  ulcer  specimens. 

c.  In  the  event  that  previously 
untyped  strains  are  identified  in  the 
evaluation  phase,  expand  the  typing 
system  to  include  new  types. 

d.  Publish  and/or  otherwise 
disseminate  results. 

B.  CDC  Activities 

1.  Research  Project  Grants  (Focus  areas 
1, 4,  5,  and  6  only) 

A  research  project  grant  is  one  in 
which  substantial  programmatic 
involvement  by  CDC  is  not  anticipated 
by  the  recipient  during  the  project 
period.  Applicants  for  grants  must 
demonstrate  the  ability  to  conduct  the 
proposed  research  with  minimal 
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assistance,  other  than  financial  support, 
from  CDC.  This  includes  possessing 
sufficient  resoiures  for  clinical, 
laboratory,  and  data  management 
services  and  level  of  scientific  expertise 
to  achieve  the  objectives  described  in 
their  research  proposal  without 
substantial  technical  assistance  from 
CDC. 

2.  Cooperative  Agreements 

In  a  cooperative  agreement,  CDC  is 
available  to  assist  recipients  in 
conducting  the  proposed  research.  The 
application  should  be  presented  in  a 
manner  that  demonstrates  the 
applicant's  ability  to  address  the 
research  problem  in  a  collaborative 
manner  with  CDC.  In  addition  to  the 
financial  support  provided,  CDC  may 
collaborate  by:  (a)  providing  technical 
assistance  in  the  design  and  conduct  of 
the  research,  (b)  performing  selected 
laboratory  tests  as  appropriate  and 
necessary,  (c)  participating  in  data 
management,  the  analysis  of  research 
data,  and  the  interpretation  and 
presentation  of  research  Endings,  and 
(d)  providing  biological  materials  (e.g., 
strains,  reagents,  etc.)  as  necessary  for 
studies. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  a 
narrative  progress  reports  are  required 
semiannually.  The  first  semiannual 
report  is  required  with  each  year's  non- 
competing  continuation  application  and 
should  cover  program  activities  from 
date  of  the  previous  report  (or  date  of 
award  for  reporting  in  the  first  year  of 
the  project). 

An  original  and  two  copies  of  the 
second  semiannual  progress  and 
Financial  Status  Report  (FSR)  are  due  90 
days  after  the  end  of  each  budget  period 
and  should  cover  activities  from  the 
date  of  previous  report.  Progress  reports 
should  address  the  status  of  specific 
project  objectives  and  should  include 
copies  of  any  publications  resulting 
from  the  project. 

The  final  performance  report  and  FSR 
are  required  no  later  than  90  days  after 
the  end  of  the  project  period.  All  reports 
should  be  directed  to  the  CDC  Grants 
Management  Officer  at  the  address 
referenced  in  the  following  section. 

Application  Process 

Notification  of  Intent  To  Apply 

In  order  to  assist  CDC  in  planning  and 
executing  the  evaluation  of  applications 
submitted  under  this  Program 
Announcement,  all  parties  intending  to 
submit  application(s)  are  requested  to 
inform  CDC  of  their  intention  to  do  so 
as  soon  as  possible  but  not  later  than  10 


business  days  prior  to  the  application 
due  date.  Notification  should  include: 
(1)  name  and  address  of  institution;  (2) 
name,  address,  and  phone  number  of 
contact  person,  and  (3)  which  focus 
area(s)  application(s)  will  be  submitted 
for. 

Notification  can  be  provided  by 
facsimile,  postal  mail,  or  electronic  mail 
(E-mail)  to  Sharron  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
facsimile:  (404)  842-6513,  Internet: 
SP02@cdc.gov. 

Application 

Applicants  may  apply  for  assistance 
for  projects  in  one  or  more  of  the  six 
separate  focus  areas  identified  under 
PURPOSE  and  PROGRAM 
REQUIREMENTS  section  above.  IF 
APPUCANT  IS  APPLYING  FOR 
ASSISTANCE  FOR  MORE  THAN  ONE 
FOCUS  AREA,  A  SEPARATE  AND 
COMPLETE  APPUCATION  MUST  BE 
SUBMITTED  FOR  EACH  FOCUS  AREA. 

All  applicants  must  develop  their 
application(s)  in  accordance  with  PHS 
Form  398,  information  contained  in  this 
grant/cooperative  agreement 
announcement,  and  the  instructions 
outlined  below.  In  order  to  ensure  an 
objective,  impartial,  and  prompt  review, 
applications  must  conform  to  the 
following  instructions: 

General  Instructions 

Due  to  the  need  to  reproduce  copies 
of  the  applications  for  the  reviewers, 
ALL  pages  of  each  application  MUST  be 
in  the  following  format: 

1.  The  original  and  two  (2)  copies  of 
the  application  must  be  UNSTAPLED 
and  UNBOUND. 

2.  All  pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included. 

3.  All  materials  must  be  typewritten, 
single-spaced,  using  a  font  no  smaller 
than  size  12,  and  on  8V2"  by  11"  white 
paper. 

4.  Any  reprints,  brochures,  or  other 
enclosures  must  be  copied  onto  8V2"  by 
11"  white  paper  by  the  applicant.  NO 
BOUND  MATERIALS  WILL  BE 
ACCEPTED  in  the  narrative  or 
appendices. 

5.  All  pages  must  be  printed  on  ONE 
side  only,  with  at  least  1"  margins, 
headers,  and  footers. 

Special  Instructions 

The  application  narrative  for  each 
application/focus  area  must  not  exceed 


10  pages  (excluding  budget  and 
appendices).  Unless  indicated 
otherwise,  all  information  requested 
below  must  appear  in  the  narrative. 
Materials  or  information  that  should  be 
part  of  the  narrative  will  not  be  accepted 
if  placed  in  the  appendices.  The 
application  narrative  must  contain  the 
following  sections  in  the  order 
presented  below.  (REMINDER:  If 
proposing  projects  under  multiple  focus 
areas,  submit  a  separate  and  complete 
application  for  each  project): 

1.  Abstract: 

Provide  a  brief  (two  pages  maximum) 
abstract  of  the  project.  Clearly  identify 
the  specific  focus  area  being  addressed 
and  the  project  period  proposed  (not  to 
exceed  maximum  as  indicated  in 
AVAILABILITY  OF  FUNDS  section). 
Clearly  identify  the  types  of  award  that 
is  being  applied  for — grant  or 
cooperative  agreement. 

2.  Background  and  Need: 

Discuss  the  background  and  need  for 
the  proposed  project.  Demonstrate  a 
clear  understanding  of  the  purpose  and 
objectives  of  the  focus  area. 

3.  Capacity  and  Personnel: 
Describe  applicant's  past  experience 

in  conducting  activities  similar  to  that 
being  proposed.  Describe  applicant's 
resources,  facilities,  and  professional 
personnel  that  will  be  involved  in 
conducting  the  project.  Include,  in  an 
appendix,  curriculum  vitae  for  all 
professional  personnel  involved  with 
the  project.  Describe  plans  for 
administration  of  the  project  and 
identify  administrative  resoiu-ces/ 
personnel  that  will  be  assigned  to  the 
project.  Provide,  in  an  appendix,  letters 
of  support  fixsm  all  key  participating 
non-applicant  organizations, 
individuals,  etc.  (if  any),  which  clearly 
indicate  their  commitment  to  participate 
as  described  in  the  operational  plan.  Do 
not  include  letters  of  support  from  CDC 
personnel.  Letters  of  support  fitjm  CDC 
will  not  be  accepted.  Award  of  a  grant 
or  cooperative  agreement  implies  CDC 
participation  as  outlined  in  the 
PROGRAM  REQUIREMENTS  section  of 
this  announcement. 

4.  Objectives  and  Technical 
Approach: 

Present  specific  objectives  for  the 
proposed  project  which  are  measurable 
and  time-phased  and  are  consistent  with 
the  PURPOSE  and  RECIPIENT 
ACTIVITIES  sections  for  the  specific 
focus  area.  Present  a  detailed 
operational  plan  for  initiating  and 
conducting  the  project  which  clearly 
and  appropriately  addresses  these , 
objectives  (if  proposing  a  multi-year 
project,  provide  a  detailed  description 
of  first-year  activities  and  a  brief 
overview  of  subsequent-year  activities). 
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Clearly  identify  specific  assigned 
responsibilities  for  all  key  professional 
personnel.  Include  a  clear  description  of 
applicant's  technical  approach/methods 
which  are  directly  relevant  to  the  above 
objectives.  Describe  specific  study 
protocols  or  plans  for  the  development 
of  study  protocols.  Describe  the  nature 
and  extent  of  collaboration  with  CDC  (if 
proposing  a  cooperative  agreemwit) 
and/or  others  during  various  phases  of 
the  project.  Describe  in  detail  a  plan  for 
evaluating  progress  toward  achieving 
process  and  outcome  project  objectives. 

5.  Budget: 

Provide  a  line-item  budget  and 
accompanying  detailed,  line-by-line 
justification  that  demonstrates  the 
request  is  consistent  with  the  purpose 
and  objectives  of  this  program.  If 
requesting  funds  for  any  contracts, 
provide  the  following  information  for 
each  proposed  contract:  (1)  Name  of 
proposed  contractor,  (2)  breakdown  and 
justification  far  estimated  costs,  (3) 
description  and  scope  of  activities  to  be 
performed  by  contractor,  (4)  period  of 
performance,  and  (5)  method  of 
contractor  selection  (e.g.,  sole-source  or 
competitive  solicitation).  (See  sample 
budget  included  in  application 
package.) 

Notr.  If  indirect  costs  are  requested  from 
CDC  on  a  new  or  continuation  application,  a 
copy  of  the  organization's  current  negotiated 
Federal  indirect  cost  rate  agreement  or  cost 
allocation  plan  must  be  provided. 

6.  Human  Subjects: 

Whether  or  not  exempt  from  DHHS 
regulations,  if  the  proposed  jH-oject 
involves  human  subjects,  describe 
adequate  procedures  for  the  protection 
of  human  subjects.  Also,  ensure  that 
women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects. 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Background  and  Need  (10  points) 

Extent  to  which  applicant 
demonstrates  a  clear  understanding  of 
the  background,  purpose,  and  objectives 
of  the  focus  area  being  addressed. 

2.  Capacity  (45  points) 

Extent  to  which  applicant  describes 
adequate  resources  and  facilities  (both 
technical  and  administrative)  for 
conducting  the  project.  Extent  to  which 
applicant  documents  that  professional 
personnel  involved  in  the  project  are 
qualified  and  have  past  experience  and 
achievements  in  research  related  to  that 
proposed  as  evidenced  by  curriculiun 


vitae,  publications,  etc.  If  applicable, 
extent  to  which  applicant  includes 
letters  of  support  from  non-applicant 
organizations,  individuals,  etc.,  and  the 
extent  to  which  such  letters  clearly 
indicate  the  author's  commitment  to 
participate  as  described  in  the 
operational  plan. 

3.  Objectives  and  Technical  Approach 
(45  points  total) 

a.  Extent  to  which  applicant  describes 
objectives  of  the  proposed  project  which 
are  consistent  with  the  piupose  of  the 
focus  area  being  addressed  and  which 
are  measiu^ble  and  time-phased.  (10 
points) 

b.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for  initiating 
and  conducting  the  project  which 
clearly  and  appropriately  addresses  all 
Recipient  Activities  for  th«  specific 
programmatic  focus  area  being 
addressed.  Extent  to  which  applicant 
clearly  identifies  specific  assigned 
responsibilities  of  all  key  professional 
personnel.  Extent  to  which  the  plan 
clearly  describes  applicant's  technical 
approach/ methods  for  conducting  the 
proposed  studies  and  extent  to  which 
the  approach/ methods  are  appropriate 
and  adequate  to  accomplish  the 
objectives.  Extent  to  which  applicant 
describes  specific  study  protocols  or 
plans  for  the  development  of  study 
protocols  that  are  appropriate  for 
achieving  project  objectives.  Extent  to 
which  applicant  meets  CDC 
requirements  regarding  the  inclusion  of 
women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  involving 
human  research.  Extent  to  which 
applicant  describes  adequate  and 
appropriate  collaboration  with  CDC  (if 
proposing  a  cooperative  agreement) 
and/or  others  during  various  phases  of 
the  project.  (30  points) 

c.  Extent  to  which  applicant  provides 
a  detailed  and  adequate  plan  for 
evaluating  progress  toward  achieving 
project  process  and  outcome  objectives. 
If  the  proposed  project  involves 
notifiable  conditions,  the  degree  to 
which  applicant  describes  an  adequate 
process  for  providing  necessary 
information  to  appropriate  State  and/or 
local  health  departments.  (5  points) 

4.  Budget  (not  scored) 

Extent  to  which  the  proposed  budget 
is  reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
grant/cooperative  agreement  funds. 

5.  Human  Subjects  (not  scored) 

If  the  proposed  project  involves 
hum£ui  subjects,  whether  or  not  exempt 
from  the  Department  of  Health  and 


Human  Services  (DHHS)  regulations, 
the  extent  to  which  adequate  procedures 
are  described  for  the  protection  of 
human  subjects.  Note:  Objective  Review 
Group  (ORG)  recommendations  on  the 
adequacy  of  protections  include:  (1) 
protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (2)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and  the  ORG  has  concerns 
related  to  human  subjects,  or  (4) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficientiy  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 

Executive  Order  12372  Review 

This  program  is  not  subject  to 
Executive  Order  12372  Review. 

PuUic  Health  System  leporting 
RequimnentB 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 

NnrJier 

T   -  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  coilection  of 
information  from  ten  or  nrare 
individuals  and  funded  by  the  grant/ 
cooperative  agreement  will  be  subject  to 
review  and  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Hedth  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
conunittee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 

In  addition  to  other  applicable 
committees,  Indian  HeaJth  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  American 
Indian  community  is  involved,  its  tribal 
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government  must  also  approve  that 
portion  of  the  project  applicable  to  it. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander. 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-47951, 
dated  Friday,  September  15,  1995. 

Animal  Subjects 

■  If  the  proposed  project  involves 
research  on  animal  subjects,  the 
applicant  must  comply  with  the  "PHS 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions."  An  applicant  organization 
proposing  to  use  vertebrate  animals  in 
supported  activities  must  file  an  Animal 
Welfare  Assurance  with  the  Office  for 
Protection  from  Research  Risks  at  the 
National  Institutes  of  Health. 

Application  Submission  and  Deadline 

The  original  and  five  copies  of  each 
application  PHS  Form  398  must  be 
submitted  to  Sharron  Orum.  Grants 
Management  Officer,  Grants 
Management  Branch.  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road.  NE.,  Room  300. 
Mailstop  E-18,  Atlanta,  Georgia  30305. 
on  or  before  August  8,  1997. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 


or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1(a)  or 
1(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332^561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  778. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Oppie 
M.  Byrd.  Grants  Management  Specialist. 
Grants  Management  Branch, 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE.. 
Room  314.  Mailstop  E-18,  Atlanta, 
Georgia  30305,  telephone  (404)  842- 
6546,  facsimile  (404)  842-6513.  E-mail 
oxb3@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  the  following 
individuals: 

Focus  Area  #1 

Evaluating  Algorithms  to  Diagnose 
Emerging  Causes  of  Infectious  Diarrhea: 
Robert  V.  Tauxe,  M.D.,  M.P.H.,  or  David 
L.  Swerdlow,  M.D.,  National  Center  for 
Infectious  Diseases,  Division  of  Bacterial 
and  Mycotic  Diseases,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road,  NE.,  Mailstop  A-38, 
Atlanta.  Georgia  30333.  (for  Dr.  Tauxe) 
telephone  (404)  639-2206,  E-mail 
address  rvtl@cdc.gov,  (for  Dr. 
Swerdlow)  telephone  (404)  639-3234,  E- 
mail  address  dls3@cdc.gov. 

Focus  Area  #2 

Rapid  Identification  of  Emerging  and 
Unusual  Pathogenic  Bacteria  by  Partial 
16S  rRNA  Sequencing:  Don  J.  Brenner. 
Ph.D.  National  Center  for  Infectious 
Diseases.  Division  of  Bacterial  and 
Mycotic  Diseases.  Centers  for  Disease 
Control  and  Prevention  (CDC).  1600 
Clifton  Road.  NE.,  Mailstop  D-11, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-2841,  E-mail  address  djb3@cdc.gov. 

Focus  Area  #3 

Development  and  Evaluation  of 
Improved  Tests  for  Malaria  Diagnosis  in 
the  United  States:  Phuc  P.  Nguyen-Dinh, 
M.D.,  National  Center  for  Infectious 


Diseases.  Division  of  Parasitic  Diseases, 
Centers  for  Disease  Control  and 
Prevention  (CDC).  1600  Clifton  Road. 
NE.,  Mailstop  F-13.  Atlanta,  Georgia 
30333.  telephone  (770)  488-4435,  E- 
mail  address  ppnl@cdc.gov. 

Focus  Area  #4 

Development  of  Diagnostic  Tests  for 
Leishmaniasis:  Mark  L.  Eberhard,  Ph.D., 
or  Marianna  Wilson,  M.S.,  National 
Center  for  Infectious  Diseases,  Division 
of  Parasitic  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC).  1600 
Clifton  Road,  NE.,  Mailstop  F-13, 
Atlanta,  Georgia  30333,  (for  Dr. 
Eberhard)  telephone  (770)  488-4419,  E- 
mail  address  mlel@cdc.gov,  (for  Ms. 
Wilson)  telephone  (770)  488-4431,  E- 
mail  address  mywl@cdc.gov. 

Focus  Area  #5 

Identification  of  Unrecognized      * 
Etiologic  Agents  in  Idiopathic  Sexually 
Transmitted  Disease  Syndromes: 
Consuelo  Beck-Sague,  M.D.,  or  Cheng- 
Yen  Chen,  Ph.D.,  National  Center  for 
Infectious  Diseases,  Division  of  AIDS/ 
HIV,  STD.  and  TB  Laboratory  Research. 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
NE.,  Mailstop  C-12  (Dr.  Beck-Sague)  or 
G-39  (Dr.  Chen),  Atlanta,  Georgia 
30333,  (for  Dr.  Beck-Sague)  telephone 
(404)  639-3467,  E-mail  cmbl@cdc.gov, 
(for  Dr.  Chen)  telephone  (404)  639- 
1535,  E-mail  address  cycl@cdc.gov. 

Focus  Area  #6 

Development  of  Non-culture 
Molecular  Epidemiologic  Detection/ 
Typing  Methods  for  Treponema 
pallidum  or  Haemophilus  ducreyi: 
Victoria  Pope,  Ph.D.,  or  David  L.  Trees, 
Ph.D.,  National  Center  for  Infectious 
Diseases,  Division  of  AIDS/HIV,  STD, 
and  TB  Laboratory  Research,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road,  NE.,  Mailstop  D-13, 
Atlanta,  Georgia  30333.  (for  Dr.  Pope) 
telephone  (404)  639-3224,  E-mail 
address  vxpl@cdc.gov,  (for  Dr.  Trees) 
telephone  (404)  639-2134,  E-mail 
address  dltl@cdc.gov. 

Please  refer  to  Armouncement 
Number  778  when  requesting 
information  regarding  this  program. 

You  may  also  obtain  this 
announcement  from  one  of  two  Internet 
sites  on  the  actual  publication  date: 
CDC's  homepage  at  http://www.cdc.gov 
or  at  the  Government  Printing  Office 
homepage  (including  free  on-line  access 
to  the  Federal  Register  at  http:// 
www.access.gpo.gov). 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
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Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  20402-9325, 
telephone  (202)  512-1800. 

Dated:  )ulyl,  1997. 
Joseph  R.  Carter, 

Acting  Associate  DirectoT  for  Management 
and  Operations  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-17703  Filed  7-7-97;  8:45  am] 
BIUMQ  COM  41«»-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

(Announcwnent  Number  789] 

Research  and  Demonstration 
Programs  In  Surveillance,  Prevention, 
and  Control  of  Healthcare-Assodatod 
Infections  and  Antimicrobial  Resistant 
Infections 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  euinounces  the 
availability  of  fiscal  year  (FY)  1997 
funds  to  provide  assistance  for 
cooperative  agreements  to  develop 
research  and  demonstration  programs  in 
the  surveillance,  prevention,  and 
control  of  healthcare- associated 
infections  and  antimicrobial  resistant 
infection. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000.  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
Section(s)  301  [42  U.S.C.  241]  and 
317(k)(2)  (42  U.S.C.  247b(k){2)]  of  the 
Public  Health  Service  Act.  as  amended. 

Smoice-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke- free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education.  Ubrary,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 


Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  nonprofit  health  care 
delivery  systems  and  organizations. 
Thus,  universities,  colleges,  research 
institutions,  hospitals,  other  pubUc  and 
private  non-profit  organizations  are 
eligible  to  apply. 

Note:  Effective  January  1. 1996,  Public  law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  shall  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  other  form. 

Availability  of  Funds 

Approximately  $700,000  will  be 
available  in  Fiscal  Year  1997  to  fund  2 
to  3  cooperative  agreements.  The  award 
is  expected  to  begin  on  or  about 
September  29, 1997,  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  3  years.  The  funding  estimate  is 
subject  to  change.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds.  There  are  no 
matching  or  cost  participation 
requirements;  however,  the  apphcant's 
anticipated  contribution  to  the  overall 
program  costs,  if  any,  should  be 
provided  in  the  application. 

Rastrictions  on  Li^jring 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23.  1989), 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encoiu-age  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1.  1996, 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatures.  Section  503  of 
this  new  law.  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A,  Title  1,  Section 


101(e),  Pub.  L.  No.  104-208  (September 
30,  1996),  provides  as  follows: 

Sec.  503:  (a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive- legislative 
relationships,  for  pubhcity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  pubUcation, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress, .  .  . 
except  in  presentation  to  the  Congress 
or  any  State  legislative  txxly  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

Nosocomial,  or  hospital-acquired, 
infections  occur  at  a  rate  of  5  to  10  per 
himdred  admissions  in  U.S.  hospitals. 
An  estimated  30,000  patients  die  each 
year  as  a  direct  result  of  nosocomial 
bloodstream  infection.  Furthermore, 
many  nosocomial  infections  are 
associated  with  an  extended  length  of 
stay,  substantial  morbidity,  and 
prolonged  therapy.  It  has  been  estimated 
that  nosocomial  infections  have  a  direct 
cost  of  $5  billion  to  $10  billion  annually 
in  this  country. 

Purpose 

The  purpose  of  these  cooperative 
agreements  is  to  provide  assistance  in 
establishing  centers  of  excellence  for 
research  and  demonstration  to  improve 
the  surveillance,  prevention,  and 
control  of  healthcare-associated 
infections  and  antimicrobial  resistant 
infections.  For  purposes  of  this  program 
announcement,  centers  of  excellence  in 
the  surveillance,  prevention,  and 
control  of  healthcare-associated 
infections  and  antimicrobial  resistant 
infections  are  defined  as  those 
recipients  who  are  successfully 
conducting  the  activities  delineated 
below.  Thus,  recipients  will  establish 
centers  by  developing  programs  with 
three  components:  (1)  program  to 
conduct  research  and  demonstrate 
academic  leadership  in  healthcare 
epidemiology  and  infection  control;  (2) 
program  to  adapt  and  implement 
infection  control  and  healthcare 
epidemiology  practice  across  the  full 
range  of  settings  in  an  integrated  health 
care  dehvery  model;  (3)  program  to 
conduct  training  of  healthcare 
epidemiologists  and  infection  control 
practitioners  that  utiUzes  quality 
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management  and  outcomes  management 
methods  and  practices. 

These  programs  may  be  developed 
sequentially  or  at  the  same  time; 
however,  the  research  program  must  be 
developed  during  the  first  year  of  the 
program  and  the  program  to  adapt 
practice  to  integrated  delivery  models 
must  be  developed  no  later  than  during 
the  second  year  of  multi-year  projects.  It 
is  not  required  that  all  three 
components  be  fully  operational  at  the 
end  of  the  three-year  project  period; 
however,  clear  progress  toward 
completion  of  all  three  components 
should  be  demonstrable  by  the  end  of 
year  three  of  multi-year  programs. 

These  centers  are  intended  to  conduct 
research  in  and  demonstrate  the 
application  of  infection  sim^eillance, 
prevention,  and  control  principles  and 
methods  in  health  care  delivery  systems 
encompassing  the  fullest  range  of 
settings,  including,  but  not  limited  to 
acute  inpatient  care,  long  term  and 
chronic  care,  ambulatory  care, 
ambulatory  surgical  care,  and  home 
health  care,  with  an  emphasis  on 
adaptations  relevant  to  populations  of 
patients  whose  health  care  is  provided 
by  managed  care  organizations.  They  are 
also  intended  to  conduct  training  in 
healthcare  epidemiology.  Component 
programs  should  demonstrate  activities 
directed  toward  the  three  principal 
goals  of  infection  control  and  healthcare 
epidemiology:  (1)  protection  of  patients 
from  adverse  health  events;  (2) 
protection  of  health  care  workers  from 
occupationally-acquired  illness;  and  (3) 
research  to  identify  risk  factors  for 
infection  and  develop  interventions  to 
ameliorate  those  risk  factors  and  prevent 
infections  in  a  cost-effective  manner. 

The  specific  objectives  of  this 
cooperative  agreement  program  are: 

1.  To  study  the  effectiveness  of 
traditional  hospital-based  infection 
control  methods  and  practice  in 
integrated  health  care  delivery  systems. 

2.  To  improve  and  enhance  existing 
methods  by  developing  and  studying 
innovative  approaches  to  infection 
surveillance,  prevention,  and  control 
that  will  maximize  effectiveness  in 
integrated  health  care  delivery  systems. 

3.  To  develop  and  study  innovative 
approaches  to  using  new  management 
information  systems  for  the  surveillance 
of  antimicrobial  resistance  and 
monitoring  of  the  use  of  antimicrobial 
agents. 

4.  To  develop  and  study  improved 
evaluation  methodologies  to  assess  the 
effectiveness  of  prevention  and  control 
methods  for  healthcare-associated 
infections  and  antimicrobial  resistant 
infections. 


5.  To  develop  and  study  innovative 
approaches  for  training  of  infection 
control  practitioners  and  hospital 
epidemiologists  that  include  the 
techniques  and  practices  of  quality 
management  and  outcomes 
management. 

6.  To  foster  collaborative  relationships 
between  the  demonstration  program 
center  and  CDC. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  conducting 
activities  under  A,  below  and  CDC  shall 
be  responsible  for  conducting  activities 
under  B,  below. 

A.  Recipient  Activities 

1.  Program  in  research. 

a.  Recipient  will  assess  the 
relationship  between  nurse-to-patient 
ratios  in  intensive  care  units  (ICUs)  and 
the  risk  of  bloodstream  infections  (BSI) 
in  ICU  patients. 

b.  Recipient  will  study  clinical 
performance  indicator  systems  and 
outcomes  measures  for  infectious 
diseases  and  infection  control  practice 
based  on  surveillance  methods  used  in 
the  National  Nosocomial  Infections 
SiuT^eillance  (NNIS),  and  compare  these 
to  other  types  of  outcome  indicators  in 
use  in  hospitals  and  integrated  delivery 
systems,  such  as  those  based  on  data 
obtained  from  insurance  claims  and 
medical  records  coding. 

2.  Program  to  adapt  and  implement 
infection  control  and  epidemiologic 
practice  in  integrated  health  care 
delivery  systems.  Recipient  will  identify 
infection  control  issues  in  the  major 
areas  of  nosocomial  infection  control 
(antimicrobial  resistant  infections, 
bloodstream  infections,  nosocomial 
pneumonias,  and  surgical  site 
infections)  for  which  adaptation  and 
modification  of  existing  infection 
control  methods  as  practiced  within  an 
acute  care  general  hospital  may  improve 
patient  outcome  and  effectiveness  in  the 
setting  of  a  health  network  or  integrated 
delivery  system. 

3.  Publish  and  disseminate  research 
findings. 

4.  Program  in  training.  Recipients  will 
develop  and  demonstrate  innovative 
training  programs  for  hospital 
epidemiologists  and  infection  control 
practitioners  which  respond  to  current 
and  likely  changes  in  the  organization  of 
health  care  delivery. 

B.  CDC  Activities 

1.  Provide  technical  assistance  in  the 
design  and  conduct  of  research 
activities,  in  the  design  and 
implementation  of  innovative 


approaches  to  hospital  epidemiologic 
and  infection  control  practice,  and  in 
the  design  of  educational  and  training 
strategies  and  the  dissemination  of 
educational  and  training  materials. 

2.  Provide  assistance  regarding 
development  of  study  protocols,  data 
collection  methods,  and  analyses  as 
necessary. 

3.  Assist  in  the  development  of  data 
management  processes  and  protocols. 

4.  Participate  in  the  preparation  of 
study  findings  for  publication  and 
presentation. 

Technical  Reporting  Requirements 

Progress  reports  on  project  activities 
should  be  submitted  within  a  non- 
competing  continuation  application  and 
in  an  annual  report.  An  original  and  two 
copies  of  a  final  performance  report 
must  be  submitted  within  90  days  after 
the  end  of  the  project  period.  These 
reports  must  address  progress  toward 
overall  objectives  as  represented  in  the 
Purpose  and  Recipient  Activities 
sections  of  this  announcement. 

Financial  status  reports  must  be 
submitted  no  later  than  90  days  after  the 
end  of  each  budget  period.  A  final 
financial  status  report  is  required  no 
later  than  90  days  after  the  end  of  the 
project  period.  All  reports  are  submitted 
to  the  Grants  Management  Branch, 
Procurement  and  Grants  Office,  CDC. 

Application  Process 

Letter  of  Intent 

In  order  to  assist  CDC  in  planning  for 
and  executing  the  evaluation  of 
applications  submitted  under  this 
Program  Announcement,  ALL  PARTIES 
INTENDING  TO  SUBMIT  AN 
APPLICATION  ARE  REQUESTED  TO 
SUBMIT  A  LETTER  OF  INTENTION  TO 
APPLY  TO  CDC  BEFORE  THE 
APPLICATION  DUE  DATE.  The  letter 
should  include  (1)  name  and  address  of 
institution  emd  (2)  name,  address,  and 
telephone  number  of  contact  person. 
Notification  should  be  provided  by 
facsimile  or,  postal  mail  to:  Sharron  P. 
Orum,  Grants  Management  Officer, 
Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  314,  Mailstop  E-18,  Atlanta, 
Georgia  30305;  facsimile:  (404)  842- 
6513.  Announcement  Number  789  must 
be  referenced. 

Application  Content 

All  applicants  must  develop  their 
application  in  accordance  with  the  PHS 
Form  5161-1  (revised  5/96),  information 
contained  in  this  cooperative  agreement 
annoimcement,  and  the  instructions 
outlined  below. 
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General  Instructions: 

1.  All  pages  must  be  clearly  * 
numbered.  ^ 

2.  A  complete  index  to  the  application 
and  its  appendixes  must  be  included. 

3.  The  original  and  two  copies  of  the 
application  must  be  submitted 
unstapled  and  unbound.  No  bound 
materials  will  be  accepted. 

4.  All  raaterials  must  be  typewritten, 
single  spaced,  and  in  unreduced  type 
(no  smaller  than  font  size  12)  on  8V2" 
by  11"  white  paper,  with  at  least  1" 
margins,  headers,  and  footers. 

5.  All  pages  must  be  printed  on  one 
side  only. 

Specific  Instructions: 

The  application  narrative  must  not 
exceed  20  pages  (excluding  budget  and 
appendixes).  Unless  indicated 
otherwise,  all  information  requested 
below  must  appear  in  the  narrative. 
Materials  or  information  that  should  be 
part  of  the  narrative  will  not  be  accepted 
if  placed  in  the  appendices.  The 
application  narrative  must  contain  the 
following  sections  in  the  order 
presented  below: 

1 .  Abstract:  Provide  a  brief  (two  pages 
maximum)  abstract  of  the  project.  State 
the  length  of  the  project  period 
(maximum  is  3  years)  for  which 
assistance  is  being  requested  (see 
"Availability  of  Funds"  for  additional 
information). 

2.  Background  and  Need:  Discuss  the 
background  and  need  for  the  proposed 
project.  Demonstrate  a  clear 
understanding  of  the  purpose  and 
objectives  of  this  cooperative  agreement 
program.  Illustrate  and  justify  the  need 
for  the  proposed  project  that  is 
consistent  with  the  purpose  and 
objectives  of  this  cooperative  agreement 
program. 

3.  Capacity  and  Personnel:  Describe 
applicant's  past  experience  in 
conducting  projects/studies  similar  to 
that  being  proposed.  Describe 
applicant's  resources,  facilities,  and 
professional  personnel  that  will  be 
involved  in  conducting  the  project. 
Include  in  an  appendix  ciuriculum  vitae 
for  all  professional  personnel  involved 
with  the  project.  Describe  plans  for 
administration  of  the  project  and 
identify  administrative  resources/ 
personnel  that  will  be  assigned  to  the 
project.  Provide  in  an  appendix  letters 
of  support  from  all  key  participating 
non-applicant  organizations, 
individuals,  etc.,  which  clearly  indicate 
their  commitment  to  participate  as 
described  in  the  operational  plan.  Do 
not  include  letters  of  support  from  CDC 
personnel.  Letters  of  support  from  CDC 
will  not  be  accepted  in  the  application. 


4.  Objectives  and  Technical 
Approach:  For  each  of  the  proposed 
Recipient  Activities  (A.l.a.,  A.l.b.,  A. 2., 
and  A.3.,)  described  under  Program 
Activities,  describe  specific  objectives 
which  are  measurable  and  time-phased 
and  are  consistent  with  the  purpose  and 
goals  of  this  cooperative  agreement 
Present  a  detailed  operational  plan  for 
initiating  and  conducting  the  project 
which  clearly  and  appropriately 
addresses  all  Recipient  Activities.  (If 
proposing  a  multi-year  project  for  one  or 
more  of  the  Recipient  Activities, 
provide  a  detailed  description  of  first- 
year  activities  and  a  brief  overview  of 
activities  in  subsequent  years.  Clearly 
state  the  proposed  length  of  the  project 
period  for  each  of  these  activities.) 
Clearly  identify  specific  assigned 
responsibilities  for  all  key  professional 
personnel.  Include  a  clear  description  of 
applicant's  technical  approachymethods 
which  are  directly  relevant  to  the  study 
objectives. 

Describe  specific  study  protocols  or 
plans  for  the  development  of  study 
protocols.  Describe  the  nature  and 
extent  of  collaboration  with  CDC  and/or 
others  diuing  various  phases  of  the 
project.  Describe  in  detail  a  plan  for 
evaluating  study  results  and  for 
evaluating  progress  toward  achieving 
project  objectives. 

a.  Within  the  research  component  of 
the  program,  as  described  in  Recipient 
Activities  A.I.,  applicants  should 
submit  proposals  for  each  of  the  listed 
activities  (A.l.a.  and  A.l.b.),  although 
both  activities  will  not  necessarily  be 
funded  at  each  site.  The  design  and  plan 
for  implementation  of  each  of  the 
projects  should  demonstrate  the 
recipients'  implementation  of  the 
innovative  approaches  sought  in  this 
announcement.  Describe  methods  for 
inclusion  of  Women,  Racial,  and  Ethnic 
Minorities. 

1.  Within  research  activity  A.l.a., 
assessing  the  relationship  between 
nurse-to-patient  ratios  in  ICUs  and  the 
risk  of  bloodstream  infections  (BSI)  in 
ICU  patients.  Recipient,  ideally  as  part 
of  a  multi-hospital  system  so  that  data 
can  be  collected  from  ICUs  at  several 
large  hospitals,  should  conduct 
prospective  surveillance  for  BSIs  using 
standardized  methods.  Prospective 
surveillance  should  be  conducted  at 
different  types  (e.g.,  medical,  surgical, 
pediatric,  neonatal)  of  ICUs.  Definitions, 
denominators,  and  rate  calculations  at 
all  participating  facilities  will  be  done 
using  standardized  criteria  and  methods 
such  as  those  used  in  the  NNIS  system; 
e.g.,  use  of  central  venous  catheter  days 
as  the  denominator.  Standardized 
methods  will  also  be  used  to  control  for 
severity  of  illness  (on  admission  and  at 


the  time  of  BSI  in  those  with  BSIs)  and 
underlying  disease.  Recipients  will  then 
also  assess  daily  and  monthly  change  in 
the  nurse-to-patient  ratio  and  its  effect 
on  the  BSI  rate.  Recipient  should  stratify 
by  nurse  level  of  training  and  perform 
observational  studies  to  assess  nursing 
practices  and  attempt  to  calculate 
periodic  hemd washing  indices.  Monthly 
ICU-specific  BSI  rates  should  be 
calculated  and  correlated  with  the 
nurse-to-patient  ratio.  Among  the 
outcomes  of  interest  will  be  to 
determine  if  there  is  a  threshold  nurse 
to  patient  ratio  level  below  which  ICU 
patient  risk  of  BSI  significantly 
increases  or  whether  there  is  aiinear 
relationship  between  nurse  staffing  and 
infection  risk. 

2.  Within  research  activity  A.l.b., 
studying  clinical  performance  indicator 
systems  and  outcomes  measures  for 
infectious  diseases  and  infection  control 
practice.  The  goal  of  this  activity  should 
be  to  determine  the  relative  utility  of 
outcome  indicators  derived  from  more 
traditional  infection  control  surveillance 
methods  and  those  derived  from 
indicator  systems  based  on  data 
collected  from  International 
Classification  of  Diseases,  9th 
Revi8ion,(ICD-9)  codes;  i.e.,  from 
medical  record  coding  and/or  the 
uniform  bill,  for  measuring  quality  of 
care  and  for  directing  quality 
improvement  activities.  Recipients 
should  have  access  to  multiple 
institutions,  through  collaboration  with 
national  or  regional  health  care  systems 
or  through  agencies  or  organizations 
already  operating  clinical  performance 
indicator  systems  at  multiple 
institutions.  The  validity  of  performance 
indicators  should  be  evaluated  using 
strict  epidemiologic  criteria  to 
determine  which  measures  will  best 
assess  quality  of  care  across  five 
parameters: 

a.  Do  the  indicators  measiu^  true 
outcomes  or  do  they  measure  processes 
of  care? 

b.  Can  the  indicators  be  related  to 
processes  of  care  in  a  way  that  permits 
quality  improvement  methods  to  be 
applied  to  identify  and  correct 
problems? 

c.  Does  the  methodology  for  data 
collection  and  analysis  ensure 
comparability  of  data  between 
institutions? 

d.  Is  the  risk  adjustment  methodology 
adequate  to  ensure  accurate  inter- 
hospital  comparison? 

e.  How  do  the  validity  and 
comparability  of  infection  control/ 
infections  disease  performance 
measures  compare  to  other  types  of 
performance  measures  (e.g. ,  anaesthesia 
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mortality,  cardiovascular  complications, 
medication  errors,  etc.)? 

In  the  second  and  third  years  of  this 
activity,  recipients  should  assess  the 
utility  of  performance  indicators  as  a 
tool  for  improving  quality  of  care. 
Assessments  may  include  correlation 
betvi^een  outcome  measures  and  changes 
in  health  care  practice  or  institutional 
policy  (e.g.,  "plan-do-check-assess" 
cycle)  and/or  the  use  of  clinical  practice 
guidelines  to  modify  practice. 

b.  Within  the  component  to  adapt  and 
modify  existing  infection  control 
methods  to  the  setting  of  a  health 
network  or  integrated  delivery  system 
(Recipient  Activities  A. 2.),  modified  and 
enhanced  approaches  to  infection 
control  and  healthcare  epidemiologic 
methods  should  be  rigorously  evaluated 
and  compared  to  existing  practice. 
Among  these  approaches  may  be  the  use 
of  practice  guidelines  or  critical  paths, 
implementation  of  disease  management, 
care  management,  or  outcomes 
management  models,  quality 
management  techniques,  and/or  other 
techniques  developed  for  this  program. 
Comparisons  should  be  based  on 
specific  outcome  measures  and  should 
include  cost-effectiveness  and/or  cost- 
benefit  analysis.  Modifications  should 
demonstrate  applicability  to  the 
continuity  of  care  modeled  by  a  health 
network  or  integrated  delivery  system, 
e.g.,  the  concept  of  "covered  lives." 
Specific  activities  which  could 
demonstrate  such  modifications  and 
adaptations  may  include: 

1.  Implementation  of  outcome 
measures  for  infection  control  and 
infectious  diseases  management  as  part 
of  a  clinical  performance  indicator 
system,  and  demonstrated  use  of  these 
outcome  data  in  assessing  and,  as 
necessary,  altering  and  modifying 
clinical  and  administrative  practices. 

2.  Implementation  of  systems  to 
monitor  patient  risk  factors  and 
outcome  through  the  continuum  of  care, 
i.e.,  prior  to  and  after  acute  care  hospital 
admission,  with  the  ultimate  goal  of 
continuous  monitoring  of  infection  risks 
and  health  outcomes  of  both  individual 
patients  and  populations  of  patients 
eiu'olled  in  a  managed  care  organization 
or  health  network. 

3.  Development  and  implementation 
of  programs  to  reduce  the  incidence  and 
prevent  the  spread  of  antimicrobial 
resistance  within  the  population  served 
by  a  health  network  or  integrated  health 
care  system,  with  special  emphasis  on 
groups  at  highest  risk,  e.g..  patients  in 
intensive  care  units,  nursing  home 
residents,  patients  with  long-term 
indwelling  devices,  and  patients  on 
chronic  antimicrobial  therapy. 


4.  Use  of  management  information 
systems  to  enhance  physician  practice, 
especially  for  antimicrobial  prescribing, 
as  by  providing  "on-line"  access  to 
patient-specific  clinical,  microbiologic, 
and  pharmacologic  data  that  assist 
physicians  in  selecting  appropriate 
antimicrobial  therapy. 

5.  Assessment  of  existing  risk- 
adjustment  methods  and,  as  necessary, 
development  of  more  accurate  risk- 
adjustment  methods,  for  comparing 
surveillance  data  between  facilities  and 
between  providers,  including 
comparisons  of  individual  providers 
practicing  in  multiple  facilities. 

c.  Within  the  component  of  the 
program  to  develop  and  demonstrate 
iimovative  training  programs  which 
respond  to  changes  in  the  organization 
of  health  care  delivery  (Recipient 
Activities  A. 3.),  changes  which  may 
require  this  response  include  increased 
delivery  of  care  through  managed  care 
organizations,  increased  utilization  of 
outpatient  and  home  health  care, 
implementation  of  quality  management 
programs  in  tandem  with  infection 
control  programs,  implementation  of 
clinical  practice  guidelines  and 
outcomes  management,  etc.  These 
model  training  programs  should  include 
core  curricula,  didactic  approaches,  and 
experiential  learning  for  infection 
control  practitioners  and  hospital 
epidemiologists.  Recipients  should 
incorporate  recommendations  of 
applicable  professional  societies  and 
certifying  bodies  such  as  the 
Association  for  Practitioners  in  Infection 
Control,  the  Society  for  Healthcare 
Epidemiology  of  America,  the  American 
Board  of  Internal  Medicine  subspecialty 
board  for  Infectious  Diseases,  and  the 
National  Association  for  Healthcare 
Quality. 

5.  Budget:  Provide  in  an  appendix  a 
budget  and  accompanying  detailed 
justification  for  the  first-year  of  the 
project  that  is  consistent  with  the 
purpose  and  objectives  of  this  program. 
If  proposing  a  multi-year  project,  also 
provide  estimated  total  budget  for  each 
subsequent  year.  For  the  research 
component  of  Recipient  Activities  (A.l.) 
provide  separate  budgets  for  each  of  the 
two  research  activities  (A.l. a.  and 
A.l.b.)  If  requesting  funds  for  contracts, 
provide  the  following  information  for 
each  proposed  contract:  (1)  Name  of 
proposed  contractor,  (2)  breakdown  and 
justification  for  estimated  costs,  (3) 
description  and  scope  of  activities  to  be 
performed  by  cqntractor,  (4)  period  of 
performance,  and  (5)  method  of 
contractor  selection  (e.g.,  sole-source  or 
competitive  solicitation). 

6.  Human  Subjects:  If  the  proposed 
project  involves  human  subjects, 


describe  in  an  appendix  adequate 
procedures  to  ensure  that  individuals  of 
both  sexes  and  various  racial  and  ethnic 
groups  will  be  included  in  this  CDC 
cooperative  agreement  whenever 
feasible  and  appropriate.  Identify  gaps 
in  knowledge  about  health  problems 
that  affect  women  and  racial  and 
minority  populations  and  describe 
efforts  for  conduct  studies  to  address 
these  problems. 

Evalnation  Criteria 

Applications  will  be  reviewed  and 
evaluated  based  on  the  following 
weighted  criteria: 

1.  Background  and  Need  (15  Points) 

Extent  to  which  applicant's 
discussion  of  the  background  for  the 
proposed  project  demonstrates  a  clear 
understanding  of  the  purpose  and 
objectives  of  this  grant/cooperative 
agreement  program.  Extent  to  which 
applicant  illustrates  and  justifies  the 
need  for  the  proposed  project  that  is 
consistent  with  the  purpose  and 
objectives  of  this  grant/cooperative 
agreement  program. 

2.  Capacity  (25  Points  Total) 

a.  The  extent  to  which  background 
information  and  other  data  demonstrate 
that  the  applicant  has  the  appropriate 
organizational  structure,  administrative 
support,  and  ability  to  access 
appropriately  defined  target  populations 
or  study  objects,  and  that  this  access 
will  ensure  an  adequate  sample  size  and 
representativeness  so  that  epidemiologic 
analysis  of  risk  factors  and  evaluations 
of  intervention  strategies  will  be 
appropriate  and  statistically  valid.  (10 
points) 

b.  Extent  to  which  applicant 
documents  that  professional  personnel 
involved  in  the  project  are  qualified,  by 
training  and  experience;  have 
demonstrated  achievement  in  research 
related  to  that  proposed,  as  evidenced 
by  curriculum  vitae,  publications,  etc.; 
and  have  an  appropriate  projected  level 
of  effort  directed  toward 
accomplishment  of  the  proposed 
objectives.  (10  points) 

c.  Extent  to  which  applicant 
demonstrates  appropriate  collaborative 
and  consortia  arrangements  needed  to 
fulfill  the  operational  plan.  Extent  to 
which  application  includes  letters  of 
support  from  non-applicant 
organizations,  individuals,  etc.  and  that 
these  letters  clearly  indicate  the  author's 
commitment  to  participate  as  described 
in  the  operational  plan.  (5  points) 
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3.  Objectives  and  Technical  Approach 
(60  Points  Total) 

a.  Extent  to  which  applicant  describes 
specific  objectives  of  the  proposed 
project  which  are  consistent  with  the 
purpose  and  goals  of  this  cooperative 
agreement  program  and  which  are 
measurable  and  time-phased.  (5  points) 

b.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for  initiating 
and  conducting  each  of  the  specific 
research  projects  clearly  and 
appropriately  addressing  all  aspects  of 
Part  1  of  Recipient  Activities.  E3Ctent  to 
which  applicant  clearly  identifies 
specific  assigned  responsibilities  for  aU 
key  professional  personnel.  Extent  to 
which  the  plan  clearly  describes 
applicant's  technical  approachymethods 
for  ccmducting  the  proposed  studies  and 
extent  to  which  the  plan  is  adequate  to 
accomplish  the  objectives.  Extent  to 
which  applicant  describes  specific 
study  protocols  or  plans  for  the 
development  of  study  protocols  that  are 
appropriate  for  achieving  project 
objectives.  (25  points) 

c.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for 
developing  iimovative  approaches  to 
infection  control  and  health  care 
epidemiology  practice  well  adapted  to 
integrated  health  care  delivery  systems, 
clearly  and  appropriately  addressing  all 
aspects  of  Part  2  of  Recipient  Activities. 
(25  points) 

d.  Degree  to  which  the  applicant  has 
met  the  CDC  Policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  the 
proposed  research.  This  includes: 

1.  The  proposed  plan  for  the  inclusion 
of  both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation. 

2.  The  proposed  justification  when 
representation  is  limited  or  absent. 

3.  A  statement  as  to  whether  the 
design  of  the  study  is  inadequate  to 
measure  differences  when  warranted. 

4.  A  statement  as  to  whether  the  plans 
for  recruitment  and  outreach  for  study 
participants  include  the  process  of 
establishing  partnerships  with 
community(ies)  and  recognition  of 
mutual  benefits.  (5  points) 

4.  Budget  (Not  Scored) 

The  extent  to  which  the  budget  is 
reasonable,  clearly  justified,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

5.  Human  Subjects  (Not  Scored) 

Whether  or  not  exempt  from  the 
Department  of  Health  and  Human 
Services  (HHS)  regulations,  are 
procedures  adequate  for  the  protection 


of  human  subjects?  Recommendations 
on  the  adequacy  of  protections  include: 
(1)  Protections  appear  adequate  and 
there  are  no  conunents  to  make  or 
concerns  to  raise,  (2)  protections  appear 
adequate,  but  there  are  comments 
regarding  the  protocol,  (3)  protections 
appear  inadequate  and  the  Objective 
Review  Group  (ORG)  has  concerns 
related  to  human  subjects;  or  (4) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficientiy  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  Sjrstem  Reporting 
Reqiiirements 

This  program  is  not  subject  to  the 
Public  Health  Sy^em  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Aasistaiice 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
E)epartment  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 


appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  su'bjects.  Where  a  clear 
and  compelling  rationale  exists  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60.  No.  179,  pages  47947-47951. 
dated  Friday,  September  15,  1995. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
completed  application  Form  PHS-5161- 
1  (revised  5/96,  OMB  Number  0937- 
0189)  and  appendices  must  be 
submitted  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  N.E.,  Mailstop  E-18, 
Room  314,  Atlanta,  Georgia  30305.  on  or 
before  August  15,  1997. 

Applications  will  be  considered  to 
meet  the  deadline  if  they  are: 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  to  Obtain  Additional 
Inibnnation 

To  receive  additional  written 
information,  call  telephone  (404)  332- 
4561.  You  will  be  asked  to  leave  your 
name,  address,  and  telephone  number. 
Please  refer  to  Aimouncement  789.  You 
will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms.  If 
you  have  questions  after  reviewing  the 
contents  of  all  the  documents,  business 
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management  technical  assistance  may 
be  obtained  from  Albertha  Carey,  Grants 
Management  Specialist,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE..  Room  314,  Mail 
Stop  E-IS.  Atlanta,  Georgia  30305. 
telephone  (404)  842-6591;  electronic 
mail  at  aycl@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Steven  L. 
Solomon,  M.D..  Hospital  Infections 
Program.  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention,  1600  Clifton  Road. 
Mailstop  A07,  Atlanta.  GA  30333, 
telephone  (404)  639-6476;  electronic 
mail  at  slsl@cdc.gov. 

You  may  obtain  this  and  other  CDC 
announcements  from  one  of  two 
Internet  sites.  CDC's  homepage  at  http:/ 
/www. cdc.gov  or  the  Government 
Printing  Office  homepage  (including 
free  on-line  access  to  the  Federal 
Register  at  http://www.access.gpo.gov). 

Please  refer  to  Program 
Announcement  789  when  requesting 
information  and  submitting  an 
application. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-004 74-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325;  telephone 
(202) 512-1800. 

Dated.  luly  1.  1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-17700  Filed  7-7-97;  8:45  am] 

BILLING  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  779] 

Applied  Research  in  Emerging 
Infections  Hepatitis  C  Virus  Infection 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  competitive  cooperative 
agreements  and/or  grants  to  support 
applied  research  on  emerging 
infections — epidemiologic  studies  of 
hepatitis  C  virus  (HCV)  infection. 


CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
Sections  301  and  317  of  the  Public 
Health  Service  Act.  as  amended  (42 
U.S.C.  241  and  247b). 

Smoke-Free  Workplace 

CDC  strongly  encoiu^ges  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  non-use 
of  all  tobacco  products,  and  I*ublic  Law 
103-227,  the  Pro-Children's  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations  and  governments  and 
their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  organizations. 
State  and  local  governments  or  their 
bona  fide  agents,  federally  recognized 
Indian  tribal  governments,  Indian  tribes 
or  Indian  tribal  organizations,  and 
small,  minority-  and/or  women-owned 
non-profit  businesses  are  eligible  to 
apply. 

Availability  of  Funds 

Approximately  $150,000  is  available 
in  FY  1997  to  fund  one  award.  It  is 
expected  the  award  will  begin  on  or 
about  September  30,  1997,  and  will  be 
made  for  a  1 2-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimate  may  vary  and  is 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  availability 
of  funds. 

Determination  of  Which  Instrument  to 
Use 

Applicants  must  specify  the  type  of 
award  for  which  they  are  applying, 
either  grant  or  cooperative  agreement. 
CDC  will  review  the  applications  in 
accordance  with  the  evaluation  criteria. 
Before  issuing  awards,  CDC  will 
determine  whether  a  grant  or 
cooperative  agreement  is  the 


appropriate  instrument  based  upon  the 
need  for  substantial  CDC  involvement  in 
the  project. 

Use  of  Funds 

Restrictions  on  Lx)bbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23.  1989). 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1.  1996, 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatures.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A,  Title  I,  Section 
101(e),  Pub.  L.  No.  104-208  (September 
30.  1996).  provides  as  follows: 

Sec.  503(a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  •   *   • 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

Once  expected  to  be  eliminated  as  a 
public  health  problem,  infectious 
diseases  remain  the  leading  cause  of 
death  worldwide.  In  the  United  States 
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and  elsewhere,  infectious  diseases 
increasingly  threaten  public  health  and 
contribute  significantly  to  the  escalating 
costs  of  health  care. 

In  1992,  the  Institute  of  Medicine  of 
the  National  Academy  of  Sciences 
published  a  report  entitled  Emerging 
Infections,  Microbial  Threats  to  Health 
in  the  United  States  highlighting  the 
threat  of  emerging  infections  and 
making  specific  recommendations  to 
address  the  threat.  This  report 
emphasized  a  critical  leadership  role  for 
CDC  in  a  national  effort  to  detect  and 
control  infectious  disease  threats. 

In  partnership  with  other  Federal 
agencies.  State  and  local  health 
departments,  academic  institutions,  and 
others.  CDC  has  developed  a  plan  for 
revitalizing  the  nation's  ability  to 
identify,  contain,  and  prevent  illness 
from  emerging  infectious  diseases.  The 
plan.  Addressing  Emerging  Infectious 
Disease  Threats;  A  Prevention  Strategy 
for  the  United  States,  identifies 
objectives  in  four  major  areas: 
surveillance;  applied  research; 
prevention  and  control;  and 
infrastructure. 

Under  the  objective  for  applied 
research,  the  plan  proposes  to  integrate 
laboratory  science  and  epidemiology  to 
optimize  public  health  practice  in  the 
United  States.  One  component  of  these 
efforts  is  to  implement  an  extramural 
program  for  research  in  emerging 
infectious  disease  surveillance, 
epidemiology,  and  prevention  which 
will  fill  the  gaps  in  existing  support  for 
such  research.  In  FY  1996,  CDC  initiated 
the  Extramural  Applied  Research 
Program  in  Emerging  Infections  (EARP) 
and  made  grant  or  cooperative 
agreement  awards  to  seven  institutions 
for  projects  in  the  areas  of  antimicrobial 
resistance  and  tickbome  diseases.  This 
grantVcooperative  agreement 
announcement  specifically  addresses 
the  area  of  hepatitis  C  virus  infection 
(HCV). 

In  the  United  States,  HCV  is  an 
important  cause  of  acute  and  chronic 
liver  disease,  although  the  natural 
history  of  this  infection  is  not  well 
understood.  An  estimated  3.9  million 
persons  are  chronically  infected  with 
HCV  and  are  a  potential  source  of 
transmission  to  others.  In  the  absence  of 
pre-or  post-exposure  prophylaxis, 
preventing  the  transmission  of  HCV  and 
providing  infected  persons  with  specific 
information  about  the  risk  and 
consequences  of  infection  are 
dependent  on  a  better  understanding  of 
the  natural  history  and  the  risk  of 
transmission  in  different  settings. 

In  studies  conducted  to  date,  an 
average  of  5  percent  of  infants  of  anti- 
HCV  positive  mothers  are  infected 


perinatally;  however,  little  is  known 
about  the  natural  history  of  infection  in 
these  infants.  Understanding  the 
outcome  of  perinatal  HCV  infection  is 
essential  for  developing 
recommendations  and  providing 
appropriate  information  to  HCV  infected 
persons  regarding  any  special 
precautions  or  restrictions  related  to 
pregnancy,  as  well  as  determining  the 
need  for  development  of  therapeutic 
interventions  in  pediatric  populations. 

Case-control- studies  conducted  prior 
to  the  discovery  of  HCV  showed  that 
household  contact  with  a  person  with 
hepatitis  was  a  risk  factor  for  acquiring 
acute  non-A.  non-B  hepatitis.  Since  the 
discovery  of  HCV.  cross  sectional 
studies  of  household  contacts  of  persons 
with  chronic  HCV  infection  have 
demonstrated  an  average  seroprevalence 
of  4  percent;  however,  none  of  these 
studies  was  done  in  the  United  States, 
none  conclusively  demonstrated  that 
transmission  occurred  within  the 
household,  and  none  had  a  sufficient 
sample  size  to  estimate  the  risk  if  such 
transmission  occurred.  To  determine  if 
specific  recommendations  are  needed 
for  preventing  transmission  of  HCV  in 
the  household  setting,  the  risk  of.  and 
risk  factors  for,  household  transmission 
of  HCV  need  to  be  addressed. 

Follow-up  studies  among  infants  and 
other  household  contacts  of  HCV- 
infected  women  identified  through 
prenatal  testing  can  address  questions 
regarding  the  natural  history  of  perinatal 
HCV  infection  and  regarding  household 
transmission  of  HCV. 

Purpose 

The  purpose  of  this  grant/cooperative 
agreement  announcement  is  to  provide 
assistance  for  projects  addressing  HCV 
infection.  Specifically,  applications  are 
solicited  for  projects  addressing  the 
natural  history  of  perinatal  HCV 
infection  and  household  transmission  of 
HCV: 

a.  Follow  a  cohort  of  infants  with 
perinatal  HCV  infection  through  the  first 
five  years  of  life. 

b.  Assess  the  incidence  of  and  risk 
factors  for  HCV  infection  among 
household  contacts  of  HCV-infected 
women  of  childbearing  age. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  conducting 
activities  under  B.  (CDC  Activities): 

A.  Recipient  Activities 

1 .  NatiuBl  history  of  perinatal  HCV 
infection: 


a.  Identify  an  existing  group  of  at  least 
10  perinataily-infected  infants  with 
follow-up  data,  including  serial  results 
of  appropriate  laboratory  testing 
available  from  birth  until  at  least  2  years 
of  age.  Infants  should  be  anti-HFV 
negative; 

b.  Perform  additional  follow-up 
clinical  evaluations  for  all  HCV-infected 
infants  in  the  group  for  a  3-year  period 
(until  children  are  >5  years  of  age), 
including  history,  physical  examination, 
laboratory  testing,  and  liver  biopsy,  as 
appropriate  according  to  clinical 
practice  standards. 

2.  Risk  for  household  transmission  of 
HCV  infection: 

a.  Identify  an  existing  cohort  of  at 
least  200  and-HCV  positive  women  of 
childbearing  age  and  their  household 
contacts  with  the  following 
characteristic?: 

(1)  Majority  of  women  anti-HIV 
negative, 

(2)  Women  who  gave  birth  to  at  least 
one  child  since  their  anti-HCV  status 
was  confirmed, 

(3)  Anti-HCV  status  (baseline)  of  all 
household  contacts  known, 

(4)  A  complete  history  of  risk  factors 
for  HCV  infection  for  all  women  and 
their  household  contacts. 

b.  Determine  the  incidence  of  HCV 
infection  among  anti-HCV  negative 
household  contacts  by  conducting  anti- 
HCV  testing  and  obtaining  history  of 
potential  risk  factors  for  transmission  at 
least  3  years  after  baseline  testing. 
Employ  methods  to  maintain 
participation  of  the  cohort  during  the 
interim  period  between  baseline  and 
follow-up  testing. 

c.  For  incident  HCV  infections  in 
households,  identify  virus-specific 
factors  that  may  be  responsible  for 
transmission  and  confirm  the  identity  of 
virus  strains  in  household  contact-pairs 
when  both  are  infected. 

3.  Publish  results. 

B.  CDC  Activities 

1.  Research  Project  Grants 

A  research  project  grant  is  one  in 
which  substantial  programmatic 
involvement  by  CDC  is  not  anticipated 
by  the  recipient  during  the  project 
period.  Applicants  for  grants  must 
demonstrate  an  ability  to  conduct  the 
proposed  research  with  minimal 
assistance,  other  than  financial  support, 
from  CDC.  This  would  include 
possessing  sufficient  resources  for 
clinical,  laboratory,  and  data 
management  services  and  a  level  of 
scientific  expertise  to  achieve  the 
objectives  described  in  their  research 
proposal  without  substantial  technical 
assistance  from  CDC. 
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2.  Cooperative  Agreements 

A  cooperative  agreement  implies  that 
CDC  will  assist  recipients  in  conducting 
the  proposed  research.  The  application 
should  be  presented  in  a  manner  that 
demonstrates  the  applicant's  ability  to 
address  the  research  problem  in  a 
collaborative  manner  with  CDC.  In 
addition  to  the  financial  support 
provided,  CDC  may  collaborate  by:  (a) 
providing  technical  assistance  in  the 
design  and  conduct  of  the  research;  (b) 
performing  selected  laboratory  tests  as 
appropriate  and  necessary;(c) 
participating  in  data  management,  the 
analysis  of  research  data,  and  the 
interpretation  and  presentation  of 
reseasch  findings;  and  (d)  providing 
biological  materials  as  necessary  for 
studies,  etc. 

Technical  Reporting  Requiiemaits 

An  original  and  two  copies  of  a 
narrative  progress  report  are  required 
semiannually.  The  first  semiannual 
report  is  required  with  each  year's  non- 
competing  continuation  application  and 
should  cover  program  activities  from 
date  of  the  previous  report  (or  date  of 
award  for  reporting  in  the  first  year  of 
the  project). 

The  second  semiannual  report  and 
Financial  Status  Report  (FSR)  are  due  90 
days  after  the  end  of  each  budget  period 
and  should  cover  activities  from  the 
date  of  previous  report.  Progress  reports 
should  address  the  status  of  progress 
toward  specific  project  objectives  and 
should  include  copies  of  any 
publications  resulting  from  the  project. 
The  final  performance  report  and  FSR 
are  required  no  later  than  90  days  after 
the  end  of  the  project  period. 

All  reports  should  he  directed  to  the 
CDC  Grants  Management  Officer  at  the 
address  referenced  in  the  following 
section. 

Application  Process 

Notification  of  Intent  to  Apply 

In  order  to  assist  CDC  in  planning  and 
executing  the  evaluation  of  applications 
submitted  under  this  Program 
Announcement,  ALL  PARTIES 
INTENDING  TO  SUBMIT  AN 
APPUCATION  ARE  REQUESTED  TO 
INFORM  CDC  OF  THEIR  INTENTION 
TO  DO  SO  AS  SOON  AS  POSSIBLE 
PRIOR  TO  THE  APPLICATION  DUE 
DATE  BUT  NOT  LATER  THAN  10 
BUSINESS  DAYS  PRIOR  TO  THE 
APPUCATION  DUE  DATE.  Notification 
should  cite  this  Aimouncement  Number 
779  and  include:  (1)  name  and  address 
of  institution  and  (2)  name,  address,  and 
phone  number  of  contact  person. 
Notification  can  be  provided  by 
facsimile,  postal  mail,  or  electronic  mail 


(E-mail)  to  Sharron  P.  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
facsimile  (404)  842-6513  or  E-mail 
spo2@cdc.gov. 

Application  Content 

All  applicants  must  develop  their 
application(s)  in  accordance  with  the 
PHS  Form  398,  information  contained 
in  this  grant/cooperative  agreement 
annoiuicement,  and  the  instructions 
outlined  below.  In  order  to  ensure  an 
objective,  impartial,  and  prompt  review, 
applications  must  conform  to  these 
instructions. 

General  Instructions 

Due  to  the  need  to  reproduce  copies 
of  the  applications  for  the  reviewers, 
ALL  pages  of  the  application  must  be  in 
the  following  format: 

1.  The  original  and  two  copies  must 
be  unstapled  and  unbound. 

2.  All  pages  must  be  clearly 
numbered,  and  a  complete  index  to  the 
application  and  its  appendices  must  be 
included. 

3.  All  materials  must  be  typewritten, 
single-spaced,  using  a  font  no  smaller 
than  size  12.  and  on  8-V2"  by  11"  white 
paper. 

4.  Any  reprints,  brochiues,  or  other 
enclosures  must  be  copied  onto  &-W 
by  11"  white  paper  by  the  applicant.  NO 
BOUND  MATERL\LS  WILL  BE 
ACCEPTED. 

5.  All  pages  must  be  printed  on  ONE 
side  only,  with  at  least  1"  margins, 
headers,  and  footers. 

Special  Instruction 

The  application  narrative  must  not 
exceed  10  pages  (excluding  budget  and 
appendices).  Unless  indicated 
otherwise,  all  information  requested 
below  must  appear  in  the  narrative. 
Materials  or  information  that  should  be 
part  of  the  narrative  will  not  be  accepted 
if  placed  in  the  appendices.  The 
application  narrative  must  contain  the 
following  sections  in  the  order 
presented  below. 

1.  Abstract: 

Provide  a  brief  (two  pages  maximiun) 
abstract  of  the  project.  Clearly  identify 
the  type  of  award  that  is  being  applied 
for:  grant  or  cooperative  agreement. 

2.  Background  and  Need: 

Discuss  the  background  and  need  for 
the  proposed  project.  Demonstrate  a 
clear  understanding  of  the  purpose  and 
objectives  of  this  grant/cooperative 
agreement  program. 

3.  Capacity  and  Personnel: 


Describe  applicant's  past  experience 
in  conducting  projects/studies  similar  to 
that  being  proposed.  Describe 
applicant's  resources,  facilities,  and 
professional  personnel  that  will  be 
involved  in  conducting  the  project. 
Include  in  an  appendix  curriculum  vitae 
for  all  professional  personnel  involved 
with  the  project.  Describe  plans  for 
administration  of  the  project  and 
identify  administrative  resources/ 
personnel  that  will  be  assigned  to  the 
project.  Provide  in  an  appendix  letters 
of  support  from  all  key  participating 
non-applicant  organizations, 
individuals,  etc.,  which  clearly  indicate 
their  commitment  to  participate  as 
described  in  the  operational  plan.  Do 
not  include  letters  of  support  from  CDC 
persoiuiel.  Letters  of  support  from  CDC 
will  not  be  accepted.  Award  of  a 
cooperative  agreement  implies  CDC 
participation  as  outlined  in  the  Program 
Requirements  section  of  this 
announcement. 

4.  Objectives  and  Technical 
Approach: 

iTesent  specific  objectives  for  the 
proposed  project  which  are  measiuable 
and  time-phased  and  are  consistent  with 
the  Purpose  and  Recipient  Activities  of 
this  Program  Announcement.  Present  a 
detailed  operational  plan  £or  initiating 
and  conducting  the  project  which 
clearly  and  appropriately  addresses 
these  objectives  (if  proposing  a  multi- 
year  project,  provide  a  detailed 
description  of  first-year  activities  and  a 
brief  overview  of  subsequent-year 
activities).  Clearly  identify  specific 
assigned  responsibilities  for  all  key 
professional  personnel.  Include  a  clear 
description  of  applicant's  technical 
approach/methods  which  are  directly 
relevant  to  the  above  objectives. 
Describe  specific  study  protocols  or 
plans  for  the  development  of  study 
protocols.  Describe  the  nature  and 
extent  of  collaboration  with  CDC  (if 
applying  for  a  cooperative  agreement) 
and/or  others  during  various  phases  of 
the  project.  Describe  in  detail  a  plan  for 
evaluating  study  results  and  for 
evaluating  progress  toward  achieving 
project  objectives. 
5.  Budget: 

Provide  a  line-item  budget  and 
accompanying  detailed,  line-by-line 
justification  that  demonstrates  the 
request  is  consistent  with  the  purpose 
and  objectives  of  this  program.  If 
requesting  funds  for  contracts,  provide 
the  following  information  for  each 
proposed  contract:  (a)  Name  of  proposed 
contractor,  (b)  breakdown  and 
justification  for  estimated  costs,  (c) 
description  and  scope  of  activities  to  be 
performed  by  contractor,  (d)  period  of 
performance,  and  (e)  method  of 


Federal  Register  /  Vol.  62.  No.  130  /  Tuesday.  July  8.  1997  /  Notices 


36549 


contractor  selection  (e.g.,  sole-source  or 
competitive  solicitation). 

Note:  If  indirect  costs  are  requested  from 
Q3C  on  a  new  or  continuation  application,  a 
copy  of  the  organization's  current  negotiated 
Federal  indirect  cost  rate  agreement  or  cost 
allocation  plan  must  be  provided. 

6.  Human  Subjects: 

Whether  or  not  exempt  from  DHHS 
regulations,  if  the  proposed  project 
involves  human  subjects,  describe  in  an 
appendix  adequate  procedures  for  the 
protection  of  human  subjects.  Also, 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects. 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Background  and  Need  (10  Points) 

Extent  to  which  applicant 
demonstrates  a  clear  understanding  of 
the  subject  area  and  of  the  purpose  and 
objectives  of  this  grant/cooperative 
agreement  program. 

2.  Capacity  (45  Points) 

Extent  to  which  applicant  describes 
adequate  resoiut:es  and  facilities  (both 
technical  and  administrative)  for 
conducting  the  project  Extent  to  which 
applicant  documents  that  professional 
personnel  involved  in  the  project  are 
qualified  and  have  past  experience  and 
achievements  in  research  related  to  that 
proposed  as  evidenced  by  curriculum 
vitae,  publications,  etc.  If  applicable, 
extent  to  which  applicant  includes 
letters  of  support  from  non-applicant 
organizations,  individuals,  etc.,  and  the 
extent  to  which  such  letters  clearly 
indicate  the  author's  commitment  to 
participate  as  described  in  the 
operational  plan. 

3.  Objectives  and  Technical  Approach 
(45  Points  Total) 

a.  Extent  to  which  applicant  describes 
objectives  of  the  proposed  project  which 
are  consistent  with  the  purpose  and 
goals  of  this  grant/cooperative 
agreement  program  and  which  are 
measurable  and  time-phased.  (10  points) 

b.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for  initiating 
and  conducting  the  project,  which 
clearly  and  appropriately  addresses  all 
"Recipient  Activities"  for  the  specific 
project  area  being  addressed  in  the 
application.  Extent  to  which  applicant 
clearly  identifies  specific  assigned 
responsibilities  of  all  key  professional 
personnel.  Extent  to  which  the  plan 
clearly  describes  applicant's  technical 
approach/methods  for  conducting  the 


proposed  studies  and  extent  to  which 
the  approach/methods  are  appropriate 
and  adequate  to  accomplish  the 
objectives.  Extent  to  which  applicant 
describes  specific  study  protocols  or 
plans  for  the  development  of  study 
protocols  that  are  appropriate  for 
achieving  project  objectives.  Extent  to 
which  applicant  describes  adequate  and 
appropriate  collaboration  with  CDC  (if 
applying  for  a  cooperative  agreement). 
Extent  to  which  women,  racial  and 
ethnic  minority  populations  are 
appropriately  represented  in 
applications  involvii^  human  research. 
(30  points) 

c.  Extent  to  which  applicant  provides 
a  detailed  and  adequate  plan  for 
evaluating  progress  toward  achieving 
project  process  and  outcome  objectives. 
If  the  proposed  project  involves 
notifiable  conditions,  the  degree  to 
which  applicant  describes  an  adequate 
process  for  providing  necessary 
information  to  appropriate  State  and/or 
local  health  departments.  (5  points) 

4.  Budget  (Not  Scored) 

Extent  to  which  the  proposed  budget 
is  reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
grant/cooperative  agreement  funds. 

5.  Human  Subjects  (Not  Scored) 

If  the  proposed  project  involves 
human  subjects,  whether  or  not  exempt 
from  the  Department  of  Health  and 
Human  Services  (DHHS)  regulations, 
the  extent  to  which  adequate  procedures 
are  described  for  the  protection  of 
human  subjects.  Note:  Objective  Review 
Group  (ORG)  recommendations  on  the 
adequacy  of  protections  include:  (1) 
protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (2)  protections  appear  adequate, 
but  there  are  conunents  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and  the  ORG  has  concerns 
related  to  human  subjects,  or  (4) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 

Executive  Order  12372  Review 

This  program  is  not  subject  to 
Executive  Order  12372  Review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 


Catalog  of  Federal  Domestic  Assistance 
Number' 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  the  grant/ 
cooperative  agreement  will  be  subject  to 
review  and  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Etepartment  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  of  himian 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  vsrith  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 

In  addition  to  otner  applicable 
committees,  Indian  Health  Service  (DiS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  or 
will  support  the  research.  If  an 
American  Indian  community  is 
involved,  its  tribal  government  must 
also  approve  that  portion  of  the  project 
applicable  to  it. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  CDC  and  the 
Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR)  to  ensxire  that 
individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  0MB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander. 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/ or  sex  of 
subjects.  Further  guidance  to  this  policy 
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is  contained  in  the  Federal  Register. 
Vol.  60.  No.  179,  pages  47947-47951, 
dated  Friday,  September  15,  1995. 

Application  Submission  and  Deadline 

The  original  and  five  copies  of  each 
application  PHS  Form  398  should  be 
submitted  to  Sharron  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  300. 
Mailstop  E-18.  Atlanta,  Georgia  30305. 
on  or  before  August  25,  1997. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either; 

(a)  Received  on  or  before  the  deadline 
date;  or 

fb)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.{a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  to  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  779. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures,  and  application  forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from  Oppie 
M.  Byrd.  Grants  Management  Specialist, 
Grants  Management  Branch. 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road,  NE., 
Room  314.  Mailstop  E-18.  Atlanta, 
Georgia  30305,  telephone  (404)  842- 
6546,  facsimile  (404)  842-6513,  E-mail 
oxb3@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Harold  S. 
Margolis,  M.D..  National  Center  for 
Infectious  Diseases.  Division  of  Viral 
and  Rickettsial  Diseases.  Centers  for 
Disease  Control  and  Prevention  (CDC). 
1600  Clifton  Road.  NE..  Mailstop  A-33. 
Atlanta.  Georgia  30333,  telephone  (404) 
639-2339,  E-mail  address 
hsml@cdc.gov. 
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Please  refer  to  Announcement  779 
when  requesting  information  regarding 
this  program. 

You  may  also  obtain  this  and  other 
CDC  announcements  from  one  of  two 
Internet  sites  on  the  actual  publication 
date:  CDC's  homepage  at  http:// 
www.cdc.gov,  or  at  the  Government 
Printing  Office  homepage  (including 
free  on-line  access  to  the  Federal 
Register  at  http://www.acce8s.gpo.gov). 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report.  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington.  DC.  20402-9325. 
telephone  (202)  512-1800. 

Dated:  July  1, 1997. 
loaeph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-17704  Filed  7-7-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcainent  793] 

Initiatives  by  Organizations  to 
Strengthen  National  Tobacco  Control 
Activities  in  the  United  States 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  aimounces  the 
availability  of  funds  for  fiscal  year  (FY) 
1997  for  cooperative  agreements  with 
national  organizations  that  serve  one  or 
more  of  the  following  special  targeted 
populations;  African- Americans. 
Hispanics,  Asians/Pacific  Islanders, 
American  Indians/ Alaska  Natives, 
women,  and  youth,  blue-collar  workers, 
and  lower  education  groups,  military 
personnel,  and  males  (ages  12-24).  The 
purpose  of  the  awards  is  to  improve  or 
initiate  tobacco  control  programs  that 
are  culturally  appropriate  to  reduce 
nicotine  addiction  and  other  health 
related  problems  associated  with  the 
consumption  of  tobacco,  with  the 
ultimate  goal  of  tobacco  use  reduction. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of  Tobacco. 


(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
section  317(k)(2)  and  317(k)(3)  (42 
U.S.C.  247b(k)(2)  and  247b(k)(3)l  of  the 
Public  Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
wodcplace  and  to  promote  the  nonuse  of 
all  tobacco  p«roducts,  and  Public  Law 
103-227.  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  are  public  and 
private  non-profit,  national 
organizations  that  have  the  ability  to 
reach  those  special  populations 
specified  in  the  Introduction. 

Eligible  applicants  must  meet  all  the 
criteria  listed  below  and  provide 
evidence  of  eligibility  in  a  cover  letter 
and  supporting  documentation  attached 
to  their  application.  If  the  applicants  do 
not  meet  all  the  eligibility  criteria 
below,  the  application  will  be  returned 
and  not  reviewed. 

A.  The  applicants  organization  must 
have  a  primary  relationship  with  one  of 
the  targeted  populations.  A  primary 
relationship  is  one  in  which  the  targeted 
population  is  viewed  as  the  most 
important  component  of  the 
organization's  mission.  The  relationship 
to  the  targeted  population  must  be 
direct  (membership  or  service)  rather 
than  indirect  or  secondary 
(philanthropy,  fund  raising,  educatipn). 

B.  The  applicant  organization  must 
have  affiliate  offices,  chapters,  or 
related-membership  organizations  in 
more  than  one  State  or  territory. 
Individual  affiliates  or  chapters  of 
parent  organizations  are  not  eligible  to 
apply. 

C.  The  applicant  organization  must 
provide  a  copy  of  a  letter  of 
commitment  from  the  organization's 
President  or  Executive  Director, 
acknowledging  their  intent  to  develop  a 
tobacco  control  policy  and  plan  that 
will  be  adopted  by  the  national 
organization,  and  moved  for  adoption 
by  affiliates,  chapters,  and  related- 
membership  organizations.  If  a  tobacco 
control  policy  and  plan  already  exist 
within  the  national  organization's  office, 
they  should  be  submitted  in  lieu  of  a 
letter  of  commitment. 
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D.  A  private  nonprofit  organization 
must  include  evidence  of  its  nonprofit 
status  with  the  application.  Any  of  the 
following  is  acceptable  evidence. 

1 .  A  reference  to  the  organization's 
listing  in  the  Internal  Revenue  Service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  section 
501(c)(3)  of  the  IRS  Code. 

2.  A  copy  of  a  ciurenUy  valid  Internal 
Revenue  Service  Tax  exemption 
certificate. 

3.  A  statement  from  a  State  taxing 
body.  State  Attorney  General,  or  other 
appropriate  State  official  certifying  that 
the  applicant  organization  has  a 
nonprofit  status  and  that  none  of  the  net 
earnings  accrue  to  any  private 
shareholders  or  individuals. 

4.  A  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  document  if  it 
clearly  establishes  the  nonprofit  status 
of  the  organization. 

States  or  their  bona  fide  agents  or 
instrumentalities  are  not  eligible  for 
funding  under  this  program 
announcement.  States  are  currenUy 
funded  for  tobacco  control  activities 
under  CDC  Program  Armoimcement  332 
or  by  the  National  Cancer  Institute 
under  the  America  Stop  Smoking 
Intervention  Study  (ASSIST) 
demonstration  program. 

Note:  Effective  January  1. 1996,  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  will  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant, 
cooperative  agreement,  contract,  loan,  or  any 
other  form. 

Glossary 

National  organizations  are  those  that 
have  affiliate  offices,  chapters,  or 
related-membership  organizations  in 
more  than  one  State  or  territory. 

Tobacco  Control  Programs  are  defined 
as  population-based  interventions  that 
use  a  combination  of  educational 
strategies,  enviroiunental  measures,  or 
actions  designed  to  reduce  the 
incidence,  prevalence,  and  initiation  of 
tobacco  use  in  the  entire  population.  For 
piuposes  of  this  Aimouncement,  special 
emphasis  is  placed  on  those  target 
populations  at  high  risk  for  tobacco  use 
and  targeted  tobacco  industry 
marketing. 

Tobacco  Control  Policy  is  defined  as 
a  plan  or  course  of  action  designed  as 
a  guiding  principle  for  the  development 
of  internal  organizational  tobacco 
control  programs  and  the  promotion  of 
iimovation  approaches  in  community 
settings  to  protect  nonsmokers  from 
exposure  of  enviroiunental  tobacco 
smoke,  to  curtail  youth  and  adult 


consumption  of  tobacco  products,  and 
to  assist  in  the  implementation  of 
Federal  programs  within  the  Food  and 
Drug  Adininistration  (FDA)  and  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  to  prevent  the 
illegal  sales  of  tobacco  products  to 
minors.  Note:  There  are  certain 
restrictions  on  the  extent  to  which  a 
CDC  funded  Grantee  can  participate  in 
or  implement  environmental  changes 
within  their  respective  communities. 
(See  Section:  Use  of  Funds.) 

Availability  of  Funds 

Approximately  $1,200,000.  is 
available  in  FY  1997  to  fund 
approximately  8  awards.  It  is  expected 
that  the  average  award  will  be  $150,000. 
ranging  from  $50,000  to  $200,000.  It  is 
expected  that  the  awards  will  begin  on 
or  about  September  30,  1997,  and  will 
be  made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  3  years. 
Funding  estimates  may  vary  and  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds. 

Use  of  Fimds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23.  1989). 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  coimection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
"This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  direcUy  or 
indirectiy  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act. 
which  became  effective  October  1.  1996, 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatiues.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997.  Division  A,  Tide  I,  Section 
101(e),  Pub.  L.  No.  104-208  (September 
30,  1996),  provides  as  follows: 


Sec.  503(a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit.  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress.  •   *   • 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used  to 
pay  the  salary  or  expenses  of  any  grant 
or  contract  recipient,  or  agent  acting  for 
such  recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

Tobacco  use  continues  to  be  the  single 
most  preventable  cause  of  disease  and 
death  in  the  United  States.  Every  year, 
more  than  400,000  Americans  die 
prematurely  as  a  result  of  their 
addiction  to  tobacco.  One  of  the  Healthy 
People  2000  objectives  is  to  reduce 
cigarette  smoking  in  the  United  States  to 
no  more  than  15  percent  of  people  aged 
18  years  and  over.  Smoking  has  a 
significant  economic  impact  on  our 
society.  Direct  medical  costs  attributed 
to  smoking  are  estimated  to  be  $50 
billion  each  year,  approximately  seven 
percent  of  the  total  U.S.  health  care  cost. 

In  1994,  an  estimated  48.0  million 
adults  including  25.3  million  men  and 
22.7  million  women  were  smokers. 
Racial/ethnic  group-specific  prevalence 
is  highest  among  American  Indian/ 
Alaskan  Native  (42.7)  compared  to 

(27.2)  percent  among  Blacks  and  lowest 
among  Asian/Pacific  Islanders  (13.9) 
percent.  Smoking  prevalence  among 
males  are  highest  among  American 
Indian/ Alaskan  Native  (53.7)  compared 
to  (33.9)  percent  among  Blacks  and 

(24.3)  percent  among  Hispanics.  Among 
women,  it  is  reported  that  American 
Indian/ Alaskan  Native  (33.1)  percent 
smoke  compared  to  (24.7)  percent  of 
white  women,  and  (21.8)  percent  of 
Black  women.  Racial/ethnic  variations 
in  smoking  prevalence  probably  reflect 
the  differences  in  educational  level, 
income,  employment  status,  and 
cultural  &ctors.  With  the  exception  of 
persons  with  0-8  years  of  education, 
smoking  prevalence  vary  inversely  with 
levels  of  education  and  is  highest  among 
persons  with  9-11  years  of  education 
(38.2)  percent.  Smoking  prevalence  is 
highest  among  persons  living  below 
poverty  level  (34.7)  than  among  those 
person^  living  at  or  above  the  poverty 
level  (24.1)percent. 
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Current  scientific  and  program 
findings  support  the  implementation  of 
the  following  tobacco  control  programs: 

•  Clean  Indoor  Air  protection  from 
ETS  in  buildings,  restaurants,  schools, 
day  care  centers,  and  private  work  sites. 
ETS  protection  promotes  positive 
envirorunental  changes  by  reducing  the 
use  of  tobacco,  protecting  the  non 
smoker,  and  reducing  the  modeling  of 
tobacco  use; 

•  Decreased  tobacco  advertising  and 
promotion  that  specifically  target 
African  Americans,  Hispanics, 
American  Indians/ Alaska  Natives, 
Asian/Pacific  Islanders,  youth,  and 
women.  Communities  must  be  aware  of 
tobacco  industry  campaigns  which 
target  youth,  and  other  special 
populations  that  are  disproportionately 
impacted  by  tobacco  advertising  and 
promotion,  and  communities  need  to  be 
informed  about  ways  to  limit 
advertising  and  promotion  of  tobacco 
use; 

•  Increased  educational  efforts  to 
provide  broad-based  tobacco  related 
curricula  to  multiple  school  grades  and 
the  general  public  to  educate  youth  and 
adults  on  the  need  to  promote  tobacco 
control  measures  and  programs; 

•  Support  and  enforcement  of 
existing  laws  such  as  the  Federal  Food 
and  Drug  Administration  (FDA)  and 
State  and  local  laws  to  reduce  the 
appeal  and  illegal  sales  of  tobacco 
products  to  young  people; 

•  Promoting  the  adoption  of 
comprehensive  school  health  programs 
that  involves  parents,  the  strategic  use 
of  mass  media,  community 
organizations,  and  other  tobacco  control 
programs  that  can  effectively  raise 
awareness  about  the  consequences  of 
smoking  and  the  need  for  environmental 
supports  to  reduce  tobacco  use;  and 

•  Increased  availability  of  smoking 
cessation  programs  that  contain  the 
following  elements:  (1)  Nicotine 
replacement  therapy  (nicotine  patches 
or  gum);  (2)  Social  support  (clinician- 
provider  encouragement  and 
assistance);  and  (3)  Skills  training/ 
problem  solving  (techniques  on 
achieving  and  maintaining  abstinence). 

CDC  is  committed  to  working 
collaboratively  with  national 
organizations  to  help  improve  the  health 
of  our  nation  through  community 
organization  and  mobilization  actions 
on  tobacco  control  programs,  economic 
incentives,  and  public  awareness.  CDC 
has  already  awarded  tobacco  control 
coop>erative  agreements  to  State  health 
agencies  to  develop  infrastructure  and 
strengthen  capacity  to  implement 
tobacco  control  programs  and 
collaborate  with  other  national 
organizations  and  health  agencies  in  the 


implementation  of  local  and  State 
tobacco  control  programs. 

Purpose 

These  awards  are  to  assist  national 
organizations  to  provide  leadership, 
training,  and  technical  assistance  and  to 
mobilize  their  affiliates,  chapters,  and 
membership-related  organizations  in  the 
development  and  accomplishment  of 
tobacco  control  policies  and  programs 
among  selected  targeted  populations  in 
order  to  achieve  the  Healthy  People 
2000  tobacco  objectives. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
under  A.  (Recipient  Activities),  and 
CDC  will  be  responsible  for  the 
activities  listed  under  B.(CDC 
Activities). 

A.  Recipient  Activities 

1.  Develop  an  internal  tobacco  control 
policy  for  dissemination  throughout 
affiliates,  chapters,  and  related- 
membership  organizations.  Components 
of  this  activity  should  include  the 
following: 

a.  An  internal  policy  that  explicitly 
delineates  the  organization's  position  on 
tobacco.  This  internal  policy  should  be 
developed  by  the  end  of  the  first  six 
months  of  the  first  budget  period.  (A 
copy  of  the  internal  organizational 
policy  must  be  submitted  to  CDC,  as 
part  of  the  year  01  biannual  report.)  If 
an  internal  tobacco  control  policy 
already  exists,  the  organization  should 
submit  it  to  CDC,  as  part  of  the  original 
application. 

b.  A  plan  to  carry  out  the  tobacco 
control  policy.  This  activity  should  be 
completed  by  the  end  of  the  first  year 
budget  period.  (A  copy  of  the  plan  must 
be  submitted  to  CDC,  as  part  of  the  year 
01  annual  report.) 

2.  Facilitate  the  development  of 
tobacco  prevention  and  control 
leadership  skills  within  affiliates, 
chapters,  and  related-membership 
organizations  and  among  community 
leaders  within  the  respective  targeted 
populations.  These  skills  are  for  the 
purpose  of  accomplishing  recipient 
activities  3,4,  and  5  listed  below.  This 
may  be  accomplished  through  training, 
convening  leadership  forums,  or 
workshops  and  mobilizing  affiliates, 
chapters,  and  related-membership 
organizations  in  one  or  more  of  the 
following  content  areas: 

a.  Youth  access  issues  (Food  and  Drug 
Administration  (FDA)  regulations, 
licensing,  retailer  education, 
compliance  checks,  Synar  Amendment). 


b.  Environmental  tobacco  smoke 
(clean  indoor  air  protection). 

c.  Counter  advertising  and  promotion 
(advertising  strategies  to  counter  the 
promotion  of  tobacco  use). 

d.  Economic  incentives  (tobacco 
pricing,  economics  of  tobacco 
production,  and  economic  impact  of 
health-related  cost  attributable  to 
tobacco  use). 

e.  Product  regulation  (current  Federal, 
State  and  local  regulations  on  tobacco 
products). 

f.  Media  and  public  education 
(strategic  use  of  media). 

g.  Women  and  girls  tobacco  issues 
(sex  differences,  weight  control, 
industry  marketing,  emd  advertising). 

h.  Farming  issues  (economic 
development  and  alternatives  to  tobacco 
farming,  new  agricultural  skills, 
empowering  farmers  to  sustain  and 
develop  new  educational  and  training 
programs,  marketing  strategies,  and 
education  for  program  changes  to  assist 
farmers  with  improving  the  marketplace 
to  grow  and  sell  alternative  crops). 

i.  Tobacco  industry  (tobacco 
industry's  role  in  sustaining  the  use  of 
tobacco). 

j.  Minority  issues  (culturally 
appropriate  materials,  programs  and 
messages,  alternative  sponsorship, 
counter  advertising  and  promotion). 

k.  Community  mobilization  (mobilize 
targeted  populations  to  support  tobacco 
control  programs). 

3.  Facilitate  the  mobilization  of  the 
primary  targeted  population  in  support 
of  tobacco  control  activities  (e.g.,  World 
No  Tobacco  Day,  The  Great  American 
Smokeout,  national  conferences, 
tobacco  control  initiatives,  public 
education  campaigns,  tobacco  cessation 
programs,  and  participation  in  tobacco 
control  coalitions). 

4.  Establish  formal  and  informal 
linkages  where  appropriate,  with 
national.  State,  and  local  tobacco 
control  organizations  and  networks  or 
coalitions  (e.g.,  the  American  Cancer 
Society,  the  American  Lung 
Association,  the  American  Heart 
Association,  the  Advocacy  Institute, 
SmokeLess  States,  the  National  Center 
for  Tobacco  Free  Kids,  Stop  Teenage 
Addiction  to  Tobacco,  Americans  for 
Nonsmoker's  Rights,  and  Doctors  Ought 
to  Care)  to: 

a.  Support  and  promote  tobacco 
control  programs; 

b.  Provide  assistance  in  the  plaiming 
and  implementation  of  tobacco  control 
programs  within  the  targeted 
populations; 

c.  Participate  in  existing  tobacco 
control  coalitions,  or  build  new 
coalitions  if  appropriate;  and 
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d.  Share  and  disseminate  information 
to  affiliates,  chapters,  and  related- 
membership  organizations,  and  other 
interested  health-related  agencies  (e.g., 
electronic  bulletin  boards,  SCARCNet, 
newsletters,  professional  journals  and 
publications,  editorials,  articles,  tobacco 
news  alerts,  and  press  conferences). 

5.  Participate  in  national  tobacco 
control  campaigns  sponsored  by  the 
CDC's  Office  on  Smoking  and  Health 
(OSH)  (e.g..  Media  Campaign  Resource 
Center,  Stop  the  Sale,  Prevent  the 
Addiction,  Performance  Edge  Campaign, 
etc.). 

6.  Establish  linkages  with  CDC  and 
other  appropriate  agencies  in  planning 
and  participating  in  the  National 
Tobacco  Prevention  and  Control  annual 
conference,  the  Tobacco  Control 
Siunmer  Institute,  and  one  2-day 
workshop  in  Atlanta,  Georgia,  for 
national  organizations. 

B.  CDC  Activities 

1.  Provide  and  periodically  update 
information  related  to  the  purposes  or 
activities  of  this  program 
announcement. 

2.  Provide  programmatic  consultation 
and  guidance  related  to  establishing 
linkages  with  relevant  tobacco  control 
networks,  assist  in  the  planning, 
implementation,  and  evaluation  of  the  ' 
grantees  program  goals  and  objectives, 
and  disseminate  successful  tobacco 
control  strategies  (i.e.,  guidelines  and 
model  programs  on  clean  indoor  air 
protection,  tobacco  advertising,  and 
reducing  the  illegal  sales  of  tobacco 
products  to  minors). 

3.  Plan  meetings  vnth  national.  State, 
and  local  partners,  which  include 
training  meetings  to  address  issues  and 
program  activities  related  to  improving 
tobacco  control  programs. 

4.  Assist  in  the  evaluation  of  program 
activities. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  a 
progress  report  are  required  on  a 
semiannual  basis.  Progress  reports  are 
required  no  later  than  30  days  after  the 
-end  of  the  first  6  months  of  the  budget 
period;  and  30  days  after  the  end  of  the 
budget  period.  The  progress  reports 
must  include  the  following  for  each  goal 
and  objective:  (1)  A  comparison  of 
actual  accomplishments  to  the  goals 
established  for  the  period;  (2)  the 
reasons  for  slippage  if  established  goals 
were  not  met;  and  (3)  other  pertinent 
information  including,  when 
appropriate,  analysis  and  explanation  of 
unexpectedly  high  costs  for 
performance. 

A  Financial  Status  Report  (FSR)  is 
required  no  later  than  90  days  after  the 


end  of  each  budget  period.  The  final 
FSR  and  progress  report  are  required  no 
later  than  90  days  after  the  end  of  the 
project  period.  All  reports  must  be 
submitted  to  the  Grants  Management 
Branch,  Procurement  and  Grants  Office, 
CDC. 

ApplicatioD  Content 

All  applicants  must  develop  their 
application  in  accordance  with  Form 
PHS  5161-1,  (Revised  7/92,  OMB 
Number  0937-0189),  information 
contained  in  the  program 
annoimcement,  and  the  instructions 
provided  in  this  section.  The 
application  should  not  exceed  75  pages, 
including  appendixes. 

A.  Need  to  Address  Tobacco  Control 
(Not  More  Than  4  Pages) 

Describe  the  tobacco  control  needs 
within  the  targeted  populations  and  the 
action  proposed  to  alleviate  the 
problem.  Information  should  describe 
the  following: 

1 .  Interest  in  addressing  tobacco 
control  in  the  targeted  population. 

2.  Existing  capacity  of  the 
organization  to  undertake  tobacco 
control  activities. 

3.  State  of  readiness  of  applicant  and 
the  targeted  population  to  engage  fl( 
tobacco  control  activities. 

4.  The  relationship  of  applicant  and 
existing  tobacco  control  organizations  at 
national  and  State  levels. 

5.  The  relationship  of  the  applicant 
and  the  targeted  population  to  the   ' 
tobacco  industry  and  whether  the 
applicant  or  target  population  receive 
funding  or  support  from  the  tobacco 
industry. 

B.  Goals  and  Objectives  (Not  More  Than 
3  Pages) 

1.  Goals:  List  realistic  goals  that  will 
be  achievable  over  the  3-year  project 
period.  (Do  not  list  separate  goals  for 
each  budget  year.) 

2.  Objectives:  List  objectives  for  each 
recipient  activity  for  each  12-month 
budget  period  of  the  3-year  project 
Objectives  should  be  specific, 
measurable,  and  feasible  to  be 
accomplished  during  each  projected  12- 
month  budget  period  and  directly  relate 
to  the  project  goals. 

Note:  See  section  on  recipient  activities. 

C.  Action  Plan  (Not  More  Than  10 
Pages) 

1.  Submit  a  plan  that  identifies 
specific  activities  that  are  proposed  for 
each  objective  during  each  year  of  the  3- 
year  project  period.  This  plan  must 
describe  how  the  national  office, 
affiliates,  chapters,  and  related- 
membership  organizations  will  achieve 


the  piupose  and  recipient  activities  of 
this  program  announcement. 

Note:  See  section  on  recipient  activities. 

2.  Identify  staff  responsible  for 
completinc  each  activity. 

3.  Proviae  a  chart  that  includes 
timelines  for  completing  the  proposed 
tobacco  control  activities. 

D.  Capacity  (Not  More  Than  8  Pages) 

1.  Submit  a  copy  of  the  organization's 
purpose,  mission,  and  goals. 

2.  Describe  how  the  national  office 
communicates  its  purpose,  mission,  and 
goals  to  affiliates,  chapters,  and  related- 
membership  organizations  (e.g., 
newsletters,  conferences,  minutes, 
bylaws,  etc.). 

3.  Submit  a  copy  of  the  organizational 
chart  and  describe  the  existing 
organizational  structiire  and  how  it 
supports  the  development  of  a  tobacco 
agenda,  and  programs. 

4.  Describe  the  proposed  project 
staffing.  Provide  job  descriptions  and 
indicate  if  they  are  for  existing  or 
proposed  positions.  Staffing  should 
include  the  commitment  of  at  least  one 
full-time  staff  member  to  provide 
direction  for  the  proposed  activities. 
Demonstrate  that  staJff  members  have  the 
professional  background,  experience, 
and  organizational  support  needed  to 
fulfill  the  proposed  responsibilities. 
Include  a  curriculum  vitae  for  each  staff 
member  and  job  descriptions  for  staff 
not  yet  identified. 

5.  Describe  the  affiliates,  chapter,  and 
related-membership  organizations,  to 
include: 

a.  Experience  working  with  affiliates, 
chapters,  and  related-membership 
organizations  within  the  last  12  months. 

b.  Provide  a  list  of  affiliates,  chapters, 
and  related-membership  organizations. 

c.  Geographical  location  of  affiliates, 
chapters,  and  related-membership 
organizations. 

6.  Describe  efforts  and  relevant 
experience  at  the  national,  State,  and 
local  levels  that  would  demonstrate  the 
ability  and  capacity  to  perform  the 
program  activities,  to  include  but  not 
limited  to: 

a.  Current  and  past  experience  in 
providing  leadership  in  the 
development  of  health-related  programs, 
training  programs,  health  promotion  or 
health-related  campaigns,  and  programs 
within  the  organization  or  respective 
targeted  population. 

b.  Current  and  past  experience  in 
mobilizing  targeted  populations, 
networking,  and  building  partnerships 
and  alliances  with  other  organizations, 
particularly  in  health  promotion  and 
other  health-related  areas. 

c.  Current  level  of  experience  and 
ability  that  will  demonstrate  the 
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capacity  to  form  linkages  and  to  develop 
and  carry  out  tobacco  control  initiatives 
in  the  targeted  population  and  among 
affiliates,  chapters,  and  related- 
membership  organizations. 

d.  Current  and  past  experience 
working  with  public  and  private 
agencies,  (e.g..  Federal  agencies.  State 
and  local  health  departments, 
community-based  organizations,  civic, 
social,  and  religious  organizations). 

E.  Evaluation  (Not  More  Than  4  Pages) 

Provide  a  plan  for  monitoring 
progress  in  meeting  program  objectives. 
Applicants  must  articulate  what  they 
want  to  achieve  before  actual 
implementation  of  their  tobacco  control 
activities.  The  applicant  should  submit 
an  evaluation  strategy  that  demonstrates 
the  following: 

a.  How  ongoing  monitoring  will  be 
performed. 

b.  How  information  collected  from  the 
targeted  population  will  be  used. 

c.  How  imfwct  of  tobacco  control 
activities  on  the  targeted  population 
will  be  determined. 

Evaluation  of  program  pofarmance 
should  include: 

1 .  Process  evaluation.  Describe  how 
progress  and  performance  in  achieving 
the  objectives  and  conducting  activities 
during  each  of  the  1 2-month  budget 
periods  will  be  evaluated. 

2.  Outcome  evaluation.  Describe  how 
performance  of  goals,  including 
organizational  tobacco  control 
programs,  developing  leadership  skills, 
establishing  informal  and  formal 
linkages,  convening  educational  forums, 
supporting  State  or  local  tobacco  control 
programs,  and  mobilizing  community 
resources  will  be  assessed. 

F.  Budget  and  Accompanying 
Justification  (No  Page  Limitation) 

Provide  a  detailed  budget  and  line 
item  justification  that  is  consistent  with 
the  stated  objectives  and  planned 
activities  of  the  project.  To  the  extent 
necessary,  applicants  are  encouraged  to 
include  budget  items  for  the  following: 

1.  A  computer,  modem, 
commimicating  software,  and  a 
dedicated  telephone  line  to  support  a 
communications  network,  such  as 
SCARCNet,  CDC  WONDER/PC,  and 
Internet  for  sharing  and  dissemination 
of  information. 

2.  Travel  for  not  more  than  two 
persons  to  attend  and  participate  in  the 
3-day  National  Tobacco  Control 
Conference,  held  in  the  spring  or  fall 
each  year. 

3.  Two  trips,  one  to  Atlanta,  Georgia, 
for  two  individuals  to  attend  a  training 
and  technical  assistance  workshop,  and 
for  one  or  two  individuals  to  attend  the 
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Tobacco  Use  Prevention  Summer 
Institute. 

Evaluation  Criteria  (Total  100  Points) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

A.  Need  to  Address  Tobacco  Control  (10 
Points) 

The  extent  of  the  need  of  tobacco 
control  activities  within  the  target 
population(s),  to  include  (1)  a 
description  of  the  targeted  population; 
(2)  state  of  readiness  of  the  applicant 
and  the  targeted  population;  and  (3)  an 
existing  or  lack  of  tobacco  control 
programs  in  the  target  population  and 
proposed  methodologies  for  overcoming 
current  barriers,  or  enhancing  existing 
programs. 

B.  Goals  and  Objectives  (15  Points) 

The  extent  to  which  the  goals  and 
objectives  are  achievable  within  the  3- 
year  project  period  and  consistent  with 
the  piupose  of  the  announcement;  and 
objectives  are  specific,  measurable, 
feasible,  and  likely  to  be  accomplished 
during  the  first  12-month  budget  period. 

C.  Action  Plan  (30  Points) 

Tkv  feasibility,  appropriateness,  and 
extent  to  which  the  Action  Plan 
describes  (1)  organizational  involvement 
(national  office,  affiliates,  chapters,  and 
related-membership  organizations)  in 
program  activities;  (2)  3ie  likelihood  of 
reducing  tobacco  use  within  the  targeted 
population;  (3)  activities  likely  to 
achieve  objectives  during  each  of  the 
three  1-year  budget  periods;  (4) 
proposed  linkages  with  other  tobacco 
control  networks;  (5)  roles  and 
responsibilities  of  staff  person 
responsible  for  the  proposed  tobacco 
control  activities;  and  (6)  provides 
timelines  for  completing  proposed 
activities. 

D.  Capacity  (35  Points) 

The  extent  to  which  the  applicant's 
capacity  and  ability  to  support  and 
promote  a  tobacco  control  program  as 
evidenced  by  their  (1)  statement  and 
communication  of  purpose,  goals,  and 
mission,  to  affiliates,  chapters,  and 
related-membership  organizations;  (2) 
the  organizational  chart,  structure,  and 
tobacco  control  agenda,  and  programs; 
(3)  current  and  proposed  for  project 
staff,  to  include  one  full-time  staff 
member  to  direct  program  activities,  and 
job  descriptions;  (4)  professional 
background  and  experience  of  current  or 
proposed  staff;  (5)  ability  of  affiliates, 
chapters,  and  related-membership 
organizations  to  engage  in  tobacco 
control  activities  within  their  targeted 


populations;  (6)  comprehensive  listing 
of  affiliates,  chapters,  and  related- 
membership  organizations'  names  and 
geographical  locations;  and  (7)  past 
experiences  with  coalition  building, 
program  development,  collaboration 
with  decision-makers,  leaders  of  the 
target  population,  and  other  agencies  on 
issues  relevant  to  proposed  program 
activities. 
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E.  Evaluation  (10  Points) 

The  extent  and  appropriateness  of  the 
evaluation  plan  in  performing  ongoing 
monitoring  of  the  program's  activities, 
measuring  program  effectiveness,  and 
determining  the  level  of  tobacco  control 
interventions  necessary  to  achieve  the 
desired  program  outcomes. 

F.  Budget  and  Accompanying 
Justification  (Not  Weighted) 

The  extent  to  which  the  applicant 
provides  a  detailed  and  clear  budget 
consistent  with  the  stated  objectives  and 
wcvkplan  of  the  project 

Tjqiing  and  Mailing 

Applicants  are  required  to  submit  an 
original  and  two  copies  of  the 
application,  including  an  executive 
summary  of  not  more  than  one  page. 
Pages  must  be  clearly  numbered,  and  a 
complete  table  of  contents  for  the 
application  and  its  appendixes  must  be 
included.  Begin  each  separate  section 
on  a  new  page.  The  original  and  each 
copy  of  the  application  set  must  be 
submitted  unstapled  and  unbound.  All 
materials  must  be  typewritten,  single- 
spaced  with  unreduced  type  on 
^V2"xll"  paper,  with  at  least  a  1" 
margin  including  headers  and  footers, 
and  printed  on  one  side  only. 

Content  of  Noncompetittg  Continuation 
Application 

In  compliance  with  45  CFR  74.51(d). 
as  applicable,  noncompeting 
continuation  applications  submitted 
within  the  project  period  need  only 
include: 

A.  A  brief  progress  report  that 
describes  the  accomplishments  of  the 
previous  budget  period. 

B.  Any  new  or  significantly  revised 
items  or  information  (objectives,  scope 
of  activities,  operational  methods, 
evaluation,  etc.)  not  included  in  the  01 
Year  application. 

C.  An  annual  budget  and  justification. 
Existing  budget  items  that  are 
unchanged  from  the  previous  budget 
period  do  not  need  rejustification. 
Simply  list  the  items  in  the  budget  and 
indicate  that  they  are  continuation 
items. 


Executive  Order  12372  Review 

This  program  is  not  subject  to 
Executive  Order  12372. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Nimaber  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act  Projects 
that  involve  the  collection  of 
information  from  10  individuals  or  more 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (Revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Sharron  P.  Omm,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  Mail  Stop  E-18, 
255  East  Paces  Ferry  Road,  NE.,  Room 
314,  Atlanta,  GA  30305,  on  or  before 
August  8,  1997. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

a.  Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  the  U.S.  Postal  Service.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
that  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  in  the  current 
competition  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Nealean  Austin,  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 


Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  Mail  Stop  E-18, 
255  East  Paces  Ferry  Road,  NE.,  Room 
314,  Atlanta,  GA  30305;  telephone  (404) 
842-8803,  or  the  Internet  address: 
neal@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Bonnie  C.  Dyck, 
Office  on  Smoking  and  Health,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Highway,  NE.,  Mail  Stop  K-50, 
Atlanta,  GA  30341-3724;  telephone 
(404)  488-5707,  or  the  Internet  address: 
bxd5@cdc.gov. 

You  may  also  obtain  this 
announcement,  and  other  CDC 
announcements,  from  one  of  two 
Internet  sites  on  the  actual  publication 
date:  CDC's  homepage  at  http:// 
www.cdc.gov  or  the  Government 
Printing  Office  homepage  (including 
free  on-line  access  to  the  Federal 
Register  at  http://www.access.gpo.gov). 

Please  refer  to  Announcement  763 
when  requesting  information  and 
submitting  an  application. 

Potential  applicants  may  obtain  a 
copy  of  Healtiiy  People  2000  (Full 
Report,  Stock  Number  017-001-00474- 
0),  or  Healthy  People  2000  (Summary 
Report,  Stock  Nimiber  017-001-00473- 
1),  referenced  in  the  Introduction 
through  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402-9325; 
telephone  (202)  512-1800. 

Dated:  July  1,1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
And  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 

(FR  Doc.  97-17701  Filed  7-7-97;  8:45  am] 

BILLING  CODE  4163-16-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Occupational  Safety  and  Health  Study 
Section;  (NiOSH)  Teleconference 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimounces  the  following  committee 
meeting: 

Name:  Task  Group  Session  of  the  Safety 
and  Occupational  Health  Study  Section, 
National  Institute  for  Occupational  Safety 
and  Health  (NIOSH)  teleconference  meeting. 

Time  and  Date:  1  p.m.-2:30  p.m.,  July  23, 
1997. 


Place:  Teleconference  originating  at  the 
NIOSH  Grants  Office.  1095  Wiliowdale  Road, 
Morgantown.  West  Virginia  26505-2888. 

Status:  The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  title  5 
U.S.C.,  and  the  Determination  of  the 
Associate  Director  for  Management  and 
Operations,  CDC,  pursuant  to  Pub.  L.  92-463. 
Application(s)  and/or  proposalis)  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  prop>erty  such  as 
patentable  material,  and  ptersonal 
information  concerning  individuals 
associated  with  the  application(s)  and/or 
proposal(s).  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

Purpose:  The  Task  Group  Session  of  the 
Safety  and  Occupational  Health  Study 
Section  will  review,  discuss,  and  evaluate 
grant  application(s)  in  response  to  the 
Institute's  standard  grants  review  and 
funding  cycles  p»ertaining  to  research  issues 
in  occupational  safety  and  health  and  allied 
areas. 

It  is  the  intent  of  NIOSH  to  support  broad- 
based  research  endeavors  in  keeping  with  the 
Institute's  program  goals  which  will  lead  to 
improved  understanding  and  appreciation  of 
the  magnitude  of  the  aggregate  health  burden 
associated  with  occupational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  and  the  prevt  ntion 
of  work-related  injiuy  and  illness.  It  is 
anticipated  that  research  funded  v«riU 
promote  these  program  goals. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  For  More  Information: 
Pervis  C.  Major,  Ph.D..  Scientific  Review 
Administrator.  Office  of  Extramural 
Coordination  and  Special  Projects.  Office  of 
the  Director.  NIOSH.  CDC.  1095  Wiliowdale 
Road.  Morgantown,  West  Virginia  26505- 
2888,  telephone  304/285-5979. 

Dated:  July  1.  1997. 
John  C  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention  (CDCl 
fPR  Doc.  97-17707  Filed  7-7-97;  8:45  am) 

BILLING  CODE  416»-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-0272] 

Biocompatibles,  Inc.;  Premarket 
Approval  of  Soft-55  EW  Aphakic 
(vifllcon  A)  Soft  (Hydrophilic)  Contact 
Lenses  for  Extended  Wear 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMKURY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
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approval  of  the  application  by 
Biocompatibles,  Inc.,  Norfolk,  VA,  for 
premarket  approval,  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
of  Soft-55  EW  Aphakic  (vifilcon  A)  Soft 
(Hydrophilic)  Contact  Lenses  for 
Extended  Wear.  The  device  is  to  be 
manufactured  under  an  agreement  with 
Ciba  Vision  Corp.,  Duluth.  GA,  which 
has  authorized  Biocompatibles,  Inc.,  to 
incorporate  information  contained  in  its 
approved  premarket  approval 
applications  (PMA's)  for  the  Soflcon 
E.W.  (vifilcon  A)  Soft  (Hydrophilic) 
Contact  Lenses  for  Extended  Wear. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  April  17,  1997,  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  7.  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr..  rm.  1-23.  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  F.  Saviola,  Center  for  Devices  and 
Radiological  Health  (HFZ-460),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd..  Rockville,  MD  20850, 
301-594-1744. 

SUPPLEMENTARY  INFORMATION:  On 
November  12,  1996,  Biocompatibles, 
Inc.,  Norfolk,  VA  23507,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  Soft-55  EW  Aphakic 
(vifilcon  A)  Soft  (Hydrophilic)  Contact 
Lenses  for  Extended  Wear.  The  device  is 
a  soft  (hydrophilic)  contact  lens  and  is 
indicated  for  extended  wear  firom  1  to  7 
days  t)etween  removals  for  cleaning  and 
disinfection  as  recommended  by  the  eye 
care  practitioner.  The  lenses  are 
indicated  for  the  correction  of  visual 
acuity  in  aphakic  persons  (after  cataract 
surgery)  that  are  myopic  or  hyperopic. 
Soft-55  EW  Aphakic  Lenses  may  be 
worn  by  persons  who  may  exhibit 
astigmatism  of  2.00  diopters  or  less  that 
does  not  interfere  with  visual  acuity. 
The  application  includes  authorization 
from  Ciba  Vision  Corp.,  Duluth,  GA 
30136-1518,  to  incorporate  information 
contained  in  its  approved  PMA's  for 
Softcon  E.W.  (vifilcon  A)  Soft 
(Hydrophilic)  Contact  Lenses  for 
Extended  Wear. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this  PMA 
was  not  referred  to  the  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee,  an  FDA  advisory 


committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  April  17, 1997,  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

The  labeling  of  the  Soft-55  EW 
Aphakic  (vifilcon  A)  Soft  (Hydrophilic) 
Contact  Lenses  for  Extended  Wear  states 
that  the  lens  is  to  be  used  only  with 
certain  solutions  for  disinfection  and 
other  purposes.  The  restrictive  labeling 
informs  new  users  that  they  must  avoid 
using  certain  products,  such  as 
solutions  intended  for  use  with  hard 
contact  lenses  only. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  7,  1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 


and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  June  17, 1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[PR  Doc.  97-17676  Filed  7-7-97;  8:45  am] 

BIUJNO  CODE  4iaO-01-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-0273] 

Medtronic,  Inc.;  Premarket  Approval  of 
the  CapSure®  Epi  Pacing  Lead,  Model 
4965 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKW:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  submitted 
by  Medtronic,  Inc.,  Miimeapolis,  MN, 
for  premarket  approval,  under  the 
Federal  Food,  E)nig,  and  Cosmetic  Act 
(the  act),  of  the  CapSure®  Epi  Pacing 
Lead,  Model  4965.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
September  6, 1996,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  August  7, 1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  M.  Sloan,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
9200  Corporate  Blvd..  Rockville,  MD 
20850, 301-443-8243. 
SUPPLEMENTARY  INFORMATION:  On  July 
17,  1995,  Medtronic,  Inc..  Minneapolis, 
MN  55432-3576,  submitted  to  CDRH  an 
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application  for  premarket  approval  of 
the  CapSure®  Epi  Pacing  Lead,  Model 
4965.  "The  device  is  a  permanent 
implantable  cardiac  pacemaker 
electrode  and  is  designed  to  be  used 
with  a  pulse  generator  as  part  of  a 
cardiac  pacing  system.  The  lead  has 
application  where  implantable 
epicardial  atrial  or  ventricular,  single 
chamber  or  dual  chamber  pacing 
systems  are  indicated. 

On  July  15,  1996.  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Oievices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application.  On  September  6,  1996, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  fi-om  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  aet,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  fact  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  7. 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 


supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  numt>er  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Conunissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  June  17, 1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  97-17677  Filed  7-7-97;  8:45  am) 
BILUN6  CODE  416(KI1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-0275J 


Telectronics  Pacing  Systems; 
Premarket  Approval  Of  MaximrM 
Model  033-301  Pacing  Lead 


PFS 


AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACT)ON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by 
Telectronics  Pacing  Systems, 
Englewood,  CO,  for  premarket  approval, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  the 
Maxim-TMPFs  Model  033-301  Pacing 
Lead.  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  November  7, 
1996,  of  the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  7,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklavra  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  M.  Sloan,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850. 301-443-8243. 
SUPPLEMENTARY  INFORMATION:  On  March 
1,  1993,  Telectronics  Pacing  Systems, 
Englewood,  CO  80112,  submitted  to 


CDRH  an  application  for  premarket 
approval  of  the  MaximrM'''^  Model  033- 
301  Pacing  Lead.  The  device  is  an 
endocardial  ventricular  bipolar  pacing 
lead  for  permanent  right  ventricular 
placement  and  is  intended  for  chronic 
pacing  and  sensing  of  the  ventricle 
when  used  with  a  compatible  pulse 
generator. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  November  7,  1996,  CDRH 
approved  the  application  by  a  letter  to 
the  applicant  from  the  Director  of  the 
Office  of  Device  Evaluation,  CDRH. 

A  suromary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
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place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may.  at  any  time  on  or 
before  August  7,  1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d). 
360i(h)))  and  under  authority  delegated 
tc  the  Conunissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  June  20.  1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(PR  Doc.  97-17678  Filed  7-7-97;  8:45  am] 
mUJNQ  cooc  4iao-oi-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-0274] 

Perclose,  Inc.;  Premarket  Approval  of 
Prostar®  Percutaneous  Vascular 
Surgical  (PVS)  System 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Perclose, 
Inc..  Menlo  Park,  CA,  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  Prostar® 
Percutaneous  Vascular  Surgical  (PVS) 
System.  FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  April  30,  1997,  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  7,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  M.  Sloan,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450).  Food  and  Drug  Administration. 


9200  Corporate  Blvd..  Rockville,  MD 
20850,  301-594-8243. 
SUPPLEMENTARY  INFORMATION:  On 
November  26,  1996,  Perclose,  Inc.. 
Menlo  Park.  CA  94025.  submitted  to 
CDRH  an  application  for  premarket 
approval  of  Prostar®  PVS  System.  The 
Prostar®  PVS  System  consists  of  the 
Prostar®  PVS  Device  (9  and  11  French 
sizes)  and  the  following  accessories:  A 
Prostar®  Pre-Dilator  (9  and  11  French 
sizes),  a  Perclose®  Knot  Pusher,  a 
Prostar®  Transition  Guidewire,  and  a 
Perclose®  Arterial  Tamper.  The  device 
is  a  vascular  hemostasis  device  and  is 
indicated  for  the  percutaneous  delivery 
of  sutures  for  closing  the  common 
femoral  artery  access  site  and  reducing 
the  time  to  hemostasis  and  ambulation 
(time-to-standing)  of  patients  who  have 
undergone  interventional  procedures 
using  8  and  1 1  French  sheaths. 

In  accordance  with  the  provisions  of- 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  for  review  and 
recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  April  30.  1997,  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 


information  shovdng  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition.  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may.  at  any  time  on  or 
before  August  7. 1997,  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  nimiber  found  in 
brackets  in  the  heading  of  this 
dociunent.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m..  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  I}rugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director.  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  )une  17, 1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(PR  Doc.  97-17679  Filed  7-7-97;  8:45  am) 
anUNG  CODE  4iao-oi-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96N-01 92] 

Revised  Form  FDA  356h,  Application 
to  Market  a  New  Drug,  Biologic,  or  an 
Antibiotic  Drug  for  Human  Use; 
Availability 

AQENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  revised  Form  FDA  356h 
entitled  "Application  to  Market  a  New 
Drug,  Biologic,  or  an  Antibiotic  Drug  for 
Human  Use."  This  revised  form  is 
intended  to  be  used  by  applicants  for  a 
wide  range  of  products  regulated  by  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER)  and  the  Center  for 
Drug  Evaluation  and  Research  (CDER) 
under  the  Public  Health  Service  Act  (the 
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PHS  Act)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act).  The  revised 
form  is  also  intended  to  standardize  the 
application  form,  to  reduce  the  time 
required  to  prepare  applications,  and  to 
expedite  review  by  FDA  staff.  This 
action  is  part  of  FDA's  continuing  effort 
to  achieve  the  objectives  of  the 
President's  "Reinventing  Government" 
initiatives,  and  is  intended  to  reduce 
unnecessary  burdens  for  industry 
without  diminishing  public  health 
protection. 

DATES:  Written  comments  may  be 
submitted  at  any  time.  Applicants 
submitting  new  drug  applications 
(NDA's),  abbreviated  new  drug 
applications  (ANDA's),  abbreviated 
antibiotic  drug  applications  (AADA's), 
applications  for  products  specified  in 
§  601.2(c)  (21  CFR  601.2(c)).  or  for 
autologous  somatic  cell  therapy 
products  will  be  required  to  use  revised 
Form  356h  beginning  January  8, 1998. 
ADDRESSES: 
CBER  Information:  Submit  written 
requests  for  single  copies  of  the 
revised  Form  FDA  356h  to  the 
Office  of  Communication.  Training 
and  Manufacturers  Assistance 
(HFM-40).  Center  for  Biologies 
Evaluation  and  Research.  Food  and 
Drug  Administration.  1401 
Rockville  Pike,  Rockville.  MD 
20852-1448  .  Send  one  self- 
addressed  adhesive  label  to  assist 
that  office  in  processing  your 
requests.  The  form  may  also  be 
obtained  by  mail  by  calling  the 
CBER  Voice  Information  System  at 
1-800-835-4709  or  301-827-1800. 
or  by  fax  by  calling  the  Fax 
Information  System  at  1-888- 
CBER-FAX  or  301-827-3844. 
CDER  Information:  Submit  written 
requests  for  single  copies  of  the 
revised  Form  FDA  356h  to  the  Drug 
Information  Branch  (HFI>-210), 
Center  for  Drug  Evaluation  and 
Research.  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
feockville,  MD  20857.  301-827- 
4573.  Send  one  self-addressed 
adhesive  label  to  assist  that  office  in 
processing  your  request. 
SuDmit  written  comments  and 
requests  for  single  copies  of  the  revised 
Form  FDA  356h  to  the  Dockets 
Managements  Branch  (HFA-305).  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857.  See  the  SUPM.EMENTARY 
MFORMATION  section  for  electronic 
access  to  the  revised  Form  FDA  356h. 
FOR  FURTHER  MFORMATION  CONTACT: 
CBER:  Robert  A.  Yetter,  Center  for 
Biologic*  Evaluation  and  Research 
(HFM-10).  Food  and  Drug 


Administration.  1401  Rockville 
Pike.  Rockville,  MD  20852-1448, 
301-827-0381. 
CDER:  Jean  A.  Yager,  Center  for  Drug 
Evaluation  and  Research  (HFD-9), 
Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 301-594-5480. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  aimoimcing  the  availability  of 
the  revised  Form  FDA  356h, 
"Application  to  Market  a  New  Drug, 
Biologic,  or  an  Antibiotic  Drug  for 
Human  Use."  Form  FDA  356h,  dated 
October  1993,  has  been  revised  to  create 
the  new  harmonized  Form  356h  that 
eventually  will  replace  20  application 
forms  for  licensed  products  regulated  by 
CBER  and  former  Form  FDA  356h. 
dated  October  1993,  that  was  used  for 
products  regulated  by  CDER.  As 
outlined  in  the  President's  November 
1995.  National  Performance  Review 
"Reinventing  the  Regtilation  of  Drugs 
Made  From  Biotechnology."  FDA  will 
use  a  single  harmonized  application 
form  for  all  drug  and  licensed  biological 
products.  FDA  subsequently  develop>ed 
a  draft  form  that  was  made  available  for 
public  comment  in  the  Federal  Register 
of  October  1.1996  (61  FR  51285). 
Comments  were  received  and 
considered  and  then  revisions  were 
made  to  the  form  based  on  some  of  the 
comments.  A  notice  of  request  for 
comment  to  the  Office  of  Management 
and  Budget  (OMB)  on  this  information 
gathering  was  published  in  the  Federal 
Register  of  March  13. 1997  (62  FR 
11899).  This  information  collection 
requirement  was  approved  and  assigned 
OMB  control  No.  0910-0338.  The 
expiration  date  for  this  approval  is  April 
30.  2000.  An  agency  may  not  conduct  or 
sponsor,  and  a  peraon  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Currently,  CBER  uses  three 
establishment  license  application  forms: 
Form  FDA  3210.  "Application  for 
Establishment  License  for  Manu&cture 
of  Biological  Products;"  Form  FDA 
2599,  "Establishment  License 
Application  for  the  Manufocture  of 
Blood  and  Blood  Components;"  and 
Form  FDA  2599a,  "Supplement  to 
Establishment  License  Application  for 
the  Manufacture  of  Blood  and  Blood 
Components."  As  annoimced  in  the 
Federal  Register  of  May  14,  1996  (61  FR 
24313),  CBER  also  is  using  interim  Form 
FDA  3439.  pending  availability  of  the 
harmonized  form  for  biotechnology 
products  specified  in  §  601.2(c).  Sixteen 
product  license  application  forms  are 
currently  in  use  by  CBER  as  follows: 


Form  FDA  2600.  "Product  License 
Application  for  the  Manufacture  of 
Source  Plasma;"  Form  FDA  2600b, 
"Product  License  Application  for 
Therapeutic  Exchange  Plasma;"  Form 
FDA  3066,  "Product  License 
Application  for  Manufacture  of  Blood 
Grouping  Reagents;"  Form  FDA  3086, 
"Product  License  Application  for  the 
Manufacture  of  Reagent  Red  Blood 
Cells;  "  Form  FDA  3096.  "Product 
License  Application  for  the  Manu&ctiu^ 
of  Anti-Human  Globulin;"  Form  FDA 
3098,  "Product  License  Application  for 
the  Manufactiue  of  Whole  Blood  and 
Blood  Components;"  Form  FDA  3098a, 
"Product  License  Application  for  Red 
Blood  Cells;"  Form  FDA  3098b. 
"Product  License  Application  for 
Plasma;"  Form  FDA  3098c,  "Product 
License  Application  for  Platelets;"  Form 
FDA  3098d,  "Product  License 
Application  for  Cryoprecipitated 
Antihemophilic  Factor,"  Form  FDA 
3098e.  "The  Manuiacture  of  Products 
Prepared  by  Cytapheresis;"  Form  FDA 
3211,  "Application  for  License  for  the 
Manufacttu«  of  Viral  and  Rickettsial 
Vaccines;"  Form  FDA  3212. 
"Application  for  License  for  the 
Manufacttire  of  Bacterial  Vaccines  and 
Antigens:"  Form  FDA  3213, 
"Application  for  License  for  the 
Manufacture  of  Allergenic  Products;" 
Form  FDA  3214.  "Application  for  the 
Manufactiue  of  a  Human  Plasma 
Derivative;"  and  Form  FDA  3314, 
"Product  License  Application  for  the 
Manufocttue  of  Himian 
Immunodeficiency  Virus  for  In- Vitro 
Diajmostic  Use." 

CDER  currently  uses  one  application 
form.  Form  FDA  356h,  "Application  to 
Market  a  New  Drug  for  Human  Use  or 
an  Antibiotic  Drug  for  Human  Use," 
dated  October  1993.  FDA  intends 
eventually  to  replace  all  20  application 
forms  listed  above  with  one  harmonized 
application  form  for  all  biological 
products  and  drugs  subject  to  premarket 
approval.  FDA  believes  that  a 
harmonized  application  format  will 
allow  companies  to  provide  higher 
quality  submissions,  reduce  preparation 
time,  expedite  review  by  FDA.  and 
easily  adapt  to  electronic  submissions 
when  that  becomes  possible  and 
practical.  FDA  intends  to  phase  in  the 
use  of  the  new  Form  FDA  356h  as 
described  in  this  notice. 

This  action  is  part  of  FDA's 
continuing  effort  to  achieve  the 
objectives  of  the  President's 
"Reinventing  Government"  initiatives. 
One  goal  of  these  initiatives  is  to 
harmonize  regulations  administered  by 
FDA  in  an  effort  to  reduce  unnecessary 
burdens  for  industry  without 
diminishing  public  health  protection. 
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Use  of  the  new  harmonized  Form  FDA 
356h  when  fully  implemented  will 
allow  a  biologic  product  manufacturer 
to  submit  one  biologic  license 
application  instead  of  two  separate 
applications  (product  license 
application  (PLA)  and  establishment 
license  application  (ELA)). 

Applicants  submitting  an  NDA, 
ANDA.  or  AADA  may  begin  to  use  the 
new  Form  FDA  356h  immediately. 
However,  such  applicants  will  be 
required  to  use  the  new  Form  FDA  356h 
beginning  January  8,  1998.  In  the 
interim  period  the  old  Form  FDA  356h, 
interim  Form  FDA  3439,  and  the  new 
Form  FDA  356h  are  all  acceptable 
alternatives  for  NDA's,  ANDA's,  and 
AADAs. 

For  products  currently  submitted  in 
the  form  of  a  biologies  license 
application  under  section  351  (42  U.S.C. 
262)  of  the  PHS  Act.  including  the 
biotechnology  products  specified  in 
§  601.2(c),  and  autologous  somatic  cell 
therapy  products,  applicants  may  begin 
to  use  the  new  form  immediately.  The 
new  Form  FDA  356h  will  be  required 
for  products  specified  in  §  601.2(c).  and 
autologous  somatic  cell  therapy 
products  begirming  January  8.  1998. 
Before  this  effective  date,  interim  Form 
FDA  3439  is  an  acceptable  alternative. 
Guidance  documents  entitled 
"Guidance  for  Industry  for  the 
Submission  of  Chemistry, 
Manufactiuing.  and  Controls 
Information  for  a  Therapeutic 
Recombinant  DNA-Derived  Product  or  a 
Monoclonal  Antibody  Product  for  In 
Vivo  Use"  (61  FR  56243,  October  31. 
1996);  "Guidance  for  the  Submission  of 
Chemistry,  Manufacturing,  and  Controls 
Information  and  Establishment 
Description  for  Autologous  Somatic  Cell 
Therapy  Products"  (62  FR  1460,  January 
10.  1997);  and  "Guidance  for  Industry 
for  the  Submission  of  Chemistry, 
Manufacturing  and  Controls  Information 
for  Synthetic  Peptide  Substances" 
(available  via  the  CDER  home  page  at 
http://www.fda.gov/CDER  and  select 
the  "Regulatory  Guidance"  section)  are 
available  to  assist  applicants  in 
preparing  the  chemistry,  manufacturing, 
and  controls  (CMC)  and  establishment 
description  sections  of  the  application. 

Until  further  notice,  if  the  biological 
product  is  not  specified  in  §  601.2(c)  or 
is  not  an  autologous  somatic  cell 
therapy  product,  applicants  should 
continue  to  use  the  forms  listed  in  this 
notice  currently  in  use  by  CBER.  For 
these  other  biological  products, 
including  vaccines,  blood  and  blood 
components,  in  vitro  diagnostic  test  kits 
used  to  screen  the  blood  supply, 
naturally  derived  protein  products, 
allergenic  products,  and  all  other 


biological  products,  a  PLA  and  an  ELA 
should  continue  to  be  submitted.  In 
future  Federal  Register  notices.  FDA 
will  advise  applicants  for  the  products 
not  yet  using  the  new  Form  FDA  356h, 
when  they  may  voluntarily  begin,  and 
when  they  will  be  required  to  use  the 
new  Form  FDA  356h.  FDA  is  in  the 
process  of  preparing  guidance 
documents  on  the  content  and  format  of 
the  CMC  and  establishment  description 
sections  of  the  new  Form  FDA  356h  for 
those  biological  products  not  yet  using 
the  new  form.  As  these  guidance 
documents  are  completed.  FDA  will 
begin  accepting  the  new  Form  FDA 
356h. 

The  harmonized  Form  FDA  356h 
solicits  information  from  the  applicant 
in  the  following  areas:  (1)  General 
applicant  information.  (2)  product 
description,  (3)  application  information. 
(4)  establishment  information,  and  (5) 
cross  references  to  other  applications.  In 
addition,  the  form  solicits  19  items, 
including  information  regarding 
labeling,  CMC.  nonclinical  and  clinical 
information,  patent  information, 
establishment  description  information, 
plus  certifications. 

n.  Requests  for  Comments 

Interested  persons  may,  at  any  time, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  on  the  new  harmonized  Form 
FDA  356h.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

FDA  will  consider  any  comments 
received  in  determining  whether 
revisions  to  the  Form  FDA  356th  are 
warranted. 

m.  Electronic  Access 

An  electronic  version  of  this  form  is 
also  available  via  Internet  using  the 
World  Wide  Web  (WWW).  For  access, 
connect  to  the  FDA  Form  Distribution 
Page  at  http://aosweb.psc.dhhs.gov/ 
forms/fdaforms.htm. 

Dated;  June  30, 1997. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
[FR  Doc.  97-17717  Filed  7-7-«7;  8:45  am) 

BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority; 
Correction 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Dryg 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  January  10, 1997  (62  FR 
1462).  The  document  was  amended  to 
reflect  the  realignment  of  the  Office  of 
Health  and  Industry  Programs,  Center 
for  Devices  and  Radiological  Health. 
Office  of  Operations,  FDA,  under  part  H, 
chapter  HF  (FDA)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  The  agency  inadvertently 
omitted  a  paragraph  from  the  document. 
This  document  corrects  that  error. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTonya  L.  Barnes.  Division  of 
Management  Systems  and  Policy  (HFA- 
340).  Food  and  Drug  Administration, 
5600  Fishers  Lane.  Rockville,  MD 
20857. 301-827-4807. 

In  FR  Doc.  97-578.  appearing  on  page 
1462  in  the  Federal  Register  of  Friday. 
January  10.  1997,  the  following 
correction  is  made: 

1.  On  page  1462,  in  the  second 
column,  a  new  foiulh  paragraph  is 
added  to  read  "Manages  the  Staff 
College  to  develop,  coordinate,  and 
provide  continuing  education  and 
training  for  center  employees." 

Dated:  June  30,  1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
[FR  Doc.  97-17718  Filed  7-7-97;  8:45  am] 
BILUNG  CODE  4iaO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budge! 
(0MB)  for  Extension  Approval  Under 
the  Paperworit  Reduction  Act 

action:  Notice. 

SUMMARY:  The  proposal  for  the 
collection  of  inifonnation  listed  below 
has  been  submitted  to  OMB  for 
extension  approval  under  the  provisions 
of  the  Paperwork  Reduction  Act.  Copies 
of  the  proposed  information  collection 
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requirement,  related  forms  and 
explanatory  materials  may  be  obtained 
by  contacting  the  Fish  and  Wildlife 
Service's  Information  Collection 
Clearance  Officer  at  the  address  listed 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  7, 1997. 
ADDRESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent 
directiy  to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB.  Attention: 
Interior  Department  E)esk  Officer. 
Washington,  DC  20503;  and  a  copy  of 
the  comments  should  be  sent  to  the 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service 
(MS  224-ARLSQ);  1849  C  Sti^et.  NW.. 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  H.  Cook,  Service  Information 
Collection  Clearance  Officer,  703/35»- 
1943;  703/358-2269  (fax). 
SUPPLEMENTARY  INFORMATION:  Comments 
are  invited  on  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Declaration  for  Importation  or 
Exportation  of  Fish  or  Wildlife. 

OMB  Approval  Number:  1018-0012. 

Description  and  use:  The  Endangered 
Species  Act  (ESA)  of  1972,  as  amended, 
also  known  as  Section  9(e),  makes  it 
unlawful  for  any  person  importing  or 
exporting  fish,  wildlife  or  plants  to  fail 
to  file  any  person  importing  or 
exporting  fish,  wildlife  or  plants  to  fail 
to  file  any  declaration  or  reports,  as  the 
Secretary  deems  necessary  to  facilitate 
enforcement  of  the  Act  or  to  meet  the 
obligations  of  the  Convention  on 
International  Tpade  in  Endangered 
Species  of  Wild  Flora  and  Flora  (CITES). 
Importers  and  exporters  exempt  from 
the  requirements  of  Section  9(e)  are  as 
follows:  Persons  importing  or  exporting 
shellfish  and  fishery  products,  which 
are  not  listed  as  endangered  or 
threatened  and  are  imported  for  the 
purposes  of  human  or  animal 
consumption  or  taken  in  waters  under 
the  jurisdiction  of  the  United  States  or 
on  the  high  seas  for  recreational 
purposes.  Generally,  these  exemptions 
apply  to  persons  importing  or  exporting 
wildlife  products  or  manufactured 
articles,  not  intended  for  sale,  as 
personal  accompanying  baggage  or  part 


of  a  shipment  of  household  effect  and  to 
persons  importing  or  exporting  certain 
sport  taken  fish  and  wildlife.  Dead, 
preserved,  dried,  or  imt>edded  scientific 
specimens  or  parts,  not  requiring 
permits  under  other  parts  of  Tide  50  of 
the  Code  of  Federal  Regulations  (CFR), 
imp>orted  or  exported  by  accredited 
scientists  or  accredited  scientific 
institutions  for  taxonomic  or  systematic 
research  purposes  may  be  imported  or 
exported  through  any  U.S.  Customs  port 
provided  that  a  Service  Form  3-177  is 
filed  within  180  days  with  the 
appropriate  Assistant  Regional 
EHrector — Law  Enforcement  in  the 
region  where  the  import  or  export 
occurred. 

The  information  collected  is 
necessary  for  the  Secretary  of  the 
Interior  to  fulfill  the  statutory 
requirements  set  forth  for  the 
enforcement  of  the  ESA,  including 
compilation  of  an  annual  report  on  the 
import  and  export  of  fish  and  Wildlife 
(a  treaty  obligation  under  CITES).  Such 
information  is  used  by  the  Service  as  an 
enforcement  tool  and  managerial  aid  in 
monitoring  the  international  wildlife 
market. 

Service  form  number:  3-177. 

Frequency:  On  occasion. 

Description  of  respondents: 
Individuals  or  households;  federal,  state 
and  local  governments;  businesses,  and 
non-profit  institutions. 

Number  of  respondents:  81,792.  (The 
Service  estimates  that  20,448 
respondents  will  submit  an  average  of  4 
declarations  annually.) 

Completion  time:  The  Service 
estimates  that  an  average  of  15  minutes 
would  be  required  per  entry. 

Total  annual  burden:  20,448  hours. 

Dated:  June  23. 1997. 
Robert  G.  Streeter, 

Assistant  Director — Refuges  and  Wildlife. 
[FR  Doc.  97-17685  Filed  7-7-97;  8:45  ami 
WLUNG  CODE  4310-S5-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  Approval  Under  the 
Paperworic  Reduction  Act 


ACTION:  Notice. 


SUMMARY:  The  collection  of  information 
listed  below  has  been  submitted  to  OMB 
for  approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  A  copy  of  the 
information  collection  requirement  is 
included  in  this  notice.  Copies  of  and 
explanatory  material  may  be  obtained 


by  contacting  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  Comments  must  be  submitted  on 
or  before  August  7,  1997. 
ADDRESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent 
directly  to  the  Office  of  Information  and 
Regulatory  Affairs:  Office  of 
Management  and  Budget;  Attention: 
Interior  Desk  Officer  Washington,  DC 
20503;  and  a  copy  of  the  conmients 
should  be  sent  to  the  Information 
Collection  Clearance  Officer,  U.S.  Fish" 
and  Wildlife  Service,  MS  224-ARLSQ; 
1849  C  Street,  NW..  Washington.  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  H.  Cook,  Service  Information 
Collection  Clearance  Officer.  703/35»- 
1943;  703/358-2269  (fax). 
SUPP1.EMENTARY  INFORMATION:  Comments 
are  invited  on  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and.  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Title:  Special  Use  Permit  Applications 
on  National  Wildlife  Refuges  in  Alaska 
(contained  in  the  Final  Rule  EntiUed, 
"Regulations  for  the  Administration  of 
Special  Use  Permits  on  National 
Wildlife  Refuges  in  Alaska"). 

Approval  Number:  1018-0014. 

Service  Form  Numberis}:  3-2001. 

Description  and  use:  The  National 
Wildlife  Refuge  Administration  Act  (16 
U.S.C.  668  dd-ee).  requires  that 
economic  privileges  on  any  National 
Wildlife  Refuge  be  authorized  by  permit 
only  when  the  activity  will  not  be 
incompatible  with  the  purposes  for 
which  the  refuge  was  established.  The 
Alaska  National  Interest  Lands 
Conservation  Act  (ANILCA)  provides  for 
the  disposition  and  use  of  a  variety  of 
federally  owned  lands  in  Alaska. 
Section  1307  of  ANILCA  contains  two 
provisions  concerning  persons  and 
entities  who  are  to  be  given  special 
rights  and  preferences  with  respect  to 
providing  "visitor  ser\'ices"  on  certain 
lands  under  the  administration  of  the 
Secretary  of  the  Interior  (Secretary),  in 
this  context,  units  of  the  National 
Wildlife  Refuge  System.  The  term, 
"visitor  services."  is  defined  in  section 
1307  as  "•  "  •  any  service  made 
available  for  a  fee  or  charge  to  p)ersons 
who  visit  a  conservation  system  unit. 
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including  such  services  as  providing 
food,  accommodations,  transportation, 
tours  and  guides,  excepting  the  guiding 
of  sport  hunting  and  fishing."  Other 
sections  of  ANILCA  allow  the  Secretary 
to  permit  uses  on  national  wildlife 
refuges  in  Alaska  under  certain 
conditions.  Specifically,  section  1303  of 
ANILCA  states  that  no  special  use 
permits  will  be  issued  unless  the  permit 
applicant  provides  certain  items  of 
information 

The  permit  applications  will  be 
provided  by  the  Service  as  requested  by 
interested  Alaska  citizens.  The  required 
written  forms  and/or  verbal  application 
information  will  be  used  by  the  Service 
as. requested  to  ensure  that  the  applicant 
is  eligible  for  non-competitively 
awarded  permits,  or  in  the  case  of 


competitively  awarded  permits,  the 
most  qualified  applicant  to  receive 
benefits  of  a  refuge  permit.  In  the  case 
of  "1307"  permits,  the  information  will 
be  used  to  also  determine  whether  the 
applicant  is:  a  member  of  a  Native 
Corporation;  a  local  resident;  was 
engaged  in  adequately  providing  visitor 
services  on  or  before  January  1 ,  1979; 
and/or  is  eligible  to  receive  Cook  Inlet 
Region  rights. 

Provision  is  made  in  the  Service 
general  refuge  regulations  for  public 
entry  for  specialized  purposes, 
including  economic  activities  such  as 
the  operation  of  guiding  and  other 
visitor  services  on  refuges  by 
concessionaires  or  cooperators  under 
appropriate  contracts  or  legal 
agreements  (found  in  50  Code  of  Federal 


Regulations  (CFR)  25.61)  or  special  use 
permits  (found  in  50  CFR  26.22(b)  and 
26.25).  These  rules  in  combination  with 
the  final  rule  cited  above  provide  the 
authorities  and  procedures  for  selecting 
permittees  on  Alaska  refuges,  the  vast 
majority  of  which  are  providers  of 
services  and  facilities  to  the  public. 
Permits  will  be  issued  for  a  specific 
period  as  determined  by  the  type,  and 
location  of  the  use  or  visitor  service 
provided. 

Service  Form  Number:  3-2001. 

Frequency  of  Collection:  On  occasion. 

Description  of  Respondents: 
Individuals  and  households;  Business  or 
other  for-profit;  Not-for-profit 
institutions;  Farms;  and  State,  local  or 
Tribal  government. 


Information  CoaECTiON  Burden  Estimate 


No.  of  respondents 

Completion  time 

Type  of  permit 

Competitive/ non-competitive 

Competitive/nort-com- 
petitive 

Visitor  Services: 

Hunting  and  Fishing  

Annual  burden  hours  .._ 

Total  annual  burden  hours:  1 ,725. 
Visitor  Services: 

General  i 

Annual  Burden:  400  hours. 
Combined  Annual  Burden 

No  of  resDondents  and  resoonses «.>««........._.»._......«.... 

50/150                        

30hrs71.5hrs. 

1 ,500  hours/225  hours 

10 

210 

10.1  hours 

40hrs. 

Averaae  burden  oer  resoonse  

Annual  burden:  2,125  hours. 

1 . . 

BILUNC  COOC  4310-55-M 


36564 


Federal  Register  /  Vol.  62.  No.  130  /  Tuesday,  July  8,  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday.  July  8.  1997  /  Notices 


36563 


U.S.  DEPARTMENT  OF  THE  INTERIOR 

U.S.  FISH  &  WILDLIFE  SERVICE.  ALASKA  REGION 
SPECIAL  USE  FERBOr  AFFUCAHON 


OFnCB  USE: 

SUP 

#  


NOTICE:       In  accordance  with  the  Papefwork  Reduction  Act  of  1995  (44  U.S.C.  3501,  et  seq.)  and  the  Privacy  Act 

of  1974  (5  U.S.C.  552a)  please  be  advised  that: 

1 .  T))e  permitting  of  compatible  economic  and  public  uses  on  lands  of  the  National  WUtflfe  Refuge  System  is  authonzed 
by:    (a)  the  National  Wildlife  Refuge  System  Administration  Act  (16  U.S.C.  668dd-ee);  (b)  the  Refuge  Recreation  Act 
(16  U.S.C.  460k-n),    (c)  Bald  Eagle  Protection  Act(16  U.S.C.  863a):  (d)  Endangered  Species  Act  ot  1973(16  U.S.C. 
1539):  (e)  Migratory  Bird  Treaty  Act  (16  U.S.C.  703-711):  (f)  Marine  Mammal  Protection  Act  of  1972 

(16  U.S.C.1371-1383):  (g)  Lacey  Act  (18  U.S.C.  42  and  44);  and  (h)  Tariff  Classification  Act  of  1962(19  U.S.C. 
1202). 

2.  Public  and  economic  uses  of  national  wiidUfe  refuges  may  be  authorized  upon  a  detenninatton  that  such  uses  am 
compatible  with  the  pufpose(8)  for  which  the  refuge  was  established.    The  action  also  must  be  in  accordance  »^ 
provisions  of  all  laws  appUcabie  to  the  areas,    consistent  with  the  prindpies  of  sound  fish  and  wMdUfe  managei'^ttrt  as-a 
otherwise  in  the  public  interest. 

3.  The  application  form  will  be  used  by  Service  personnei  to  evaluate  the  qualifications  and  conchJde  the  eligibility  ot 
the  applicant.    Applicants  are  not  required  to  disdose  their  social  security  number. 

4.  Routine  use  disclosures  may  also  be  made  (1)  to  ttw  U.S.  Department  of  Justice  when  related  to  litigation  or 
anticipated  litigation:  (2)  of  information  indicating  a  violatton  or  potential  violation  o*  a  statute,  regulation,  rule,  order 
or  license  to  appropriate  Federal.  State,  local  or  foreign  agencies  responsibie  for  investtgating  or  prosecuting  the 
violation  or  for  enforcing  or  Implementing  the  statute,  njie.  regulation,  order  or  iicanse:    (3)    from  ttie  record  of  an 
individual  in  response  to  an  inquiry  from  a  Congressional  office  made  at  the  request  of  tttat  indhrtdual  (42  FR  19083; 
April    11,    1977) 

5.  Infonnation  requested  in  ttUs  form  is  purely  voluntary,  but  failure  to  answer  questions  may  Jeopardize  eligibility 
to  receive  pemfiits.  Response  is  not  required  unless  a  currentiy  vaAd  Office  of  Management  and  Budget  (OMB)  control 
numt)er  is  displayed. 

6.  The  public  reporting  burden  for  this  infonnation  collection  varies  based  on  ttte  speeillc  refuge  use  being  requested. 
The  relevant  burden  estimate  ranges  from  1.5  hours  for  each  non-competively  bid  permit,  to  30  hours  for  each 
competitively  awarded  pennlts.  to  40  hours  for  each  1307  pennH  being  requested.     This  burten  estimate  Includes 
time  for  reviewing  instructions,  gathermg  and  maintaining  data,  and  completing  and  reviewing  the  form.    Direct 
comments  regarding  the  burden  estimate  or  any  other  aspect  of  ttie  form  to  the  Service  Infonnation  CollecOon 
Clearance  officer.  Rsh  and  Wildlife  Service.  Mail  Stop  224.  Ariington  Square.  U.S.  Department  of  the  Interior.  1849  C 
Street.  N.W..  Washington,  D.C.  20240,  and  to  tiie  Office  of  Information  and  Regulatory  Affairs,  OME,  Attention:  Desk 
officer  for  the  Interior  Departnwnt  (1018-0014),  Washington,  D.C.  20503. 


REVISED  5/97 
USPWSFonn  3-2001 


OMB  ApfxoMri  No  10180)14 
ApprovdE^tptaes  10/30/99 
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Please  type  or  print  in  Ink.  Answer  all  questions  completely  or  mark  "N/A"  If  not  applicable. 


APPLiCANT  NAME 


TAX   IDENTIFICATION      NUMBER 


BUSINESS  NAME 


PRIMARY  ADDRESS 


(Business     Address) 


ALTERNATE  ADDRESS 


PRIMARY  PHONE  NUMBER 


FAX  NUMBER 


ALTERNATE   PHONE    NUMBER 


CC:MAIL  ADDRESS 


AS  AN  APPLICANT.  ARE  YOU  {Mark  one  box  with  "XI 

1 1  INDIVIDUAL 

1 1  CORPORATION 

1 1  PARTNERSHIP/ASSOCIATION 

1 1  GOVERNMENT/STATE  AGENCY 


11        OTHER 


If  you  are  an  INDIVIDUAL  or  PARTNERSHIP,  are  you  also  a  clUzen(s)  of  the  United  States? 


YES NO. 


REVISED  5/97 
USFWS  Form  3-200! 


GMBAppnjMBlNo  101&-0014 
Approval  Expires  10/30/99 
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2) 


SPECIAL  iiSE  PERinT  ACTivrnga 


Use  the  code  listing  below  to  select  the  refuge 
Be  as  specific  as  you  can.  (Example:  ARC-AT 


commercial  actirltydes)  to  complete  this  section. 
Arctic  National  Wildlife  Refoge  -  Air  Tad  Operations). 


NATIOWAL  WILDLIFE  REFOGE  CODE  ACRONYMS 

AKM  >  Alaska  Maritime  NWR 

AIU     ■  Aleutian  Islands  Unit/Alaska  Maritime  NWR 

APB    ■  Alaska  Peninsula/Becharof  NWR 

ARC   >  Arctic  NWR 

DIN     ■  Innoko  NWR 

IZM   «  Izembek  NWR 

KAN  -KanntiNWR 

KEN  ■  Kenai  NWR 

ACTTVITT  CODE8 


KOD  -  Kodiak  NWR 

KOY  -  KoToknk/Nowitna  NWR 

SWK  -  Selawlk  NWR 

TET   -TetllnNWR 

TOG  -  Toflak  NWR 

TKD  -  Tnkon  DelU  NWR 

TXF  a  Tnkon  Flats  NWR 


BO 


oo 


or 


Air  Taxi  -  PAA  certified,  point  to  point  aircraft  transportation  on  refnge  lands/waters 

Big  Game  Onidlng 

nightseelng  -  only  if  yon  win  be  landing  on  refnge  landa/waters 

Guided  wnrtiig 

Guiding,  other  0.e..  Urding.  photography,  SBOwmoUUng.  dog  sled,  etc) 
Commercial  Phetegnphj 

Strer  TMps  •  cpectiy  type  of  boat  and  If  motnlaed  or  not 
Sport  Fish  Guiding 

Transporting  clients,  ^ediy  mode  of  tianspoit  tl.e.,  horse,  boat,  snowmachine,  etc) 
Other,  please  tp^cUy  In  detail,  on  a  separate  sheet,  the  aettrtty  yon  propose 


RETDGS  CODE 

ABKA(S)  OF  USE 
(delineate  on  OSOS 
Tope  maps  if 
applicable) 

anticipated  arerage 

ACTIVITT  CODE  (specify 
ndditional  details  if  appUeable 
yon  may  use  ■ddltionsi  sheets) 

nrnnber  of  dlents  per 
day 

31.     What  an>  the  Mtltnatt^  starting  and  ending  dates  of  vour  proposed  actlvltv? 

41.  Will  vour  business  be  operaHnf  aircraft  fnot  hirlny  atr  tairta)  on  refiiye  lands/watws? 

XES HQ If  so.  will  vour  business  be  operating  aircraft  under 

fehech    OnCi FAA  Regulations  Part  91   Hncldental  Alrl  FAA  R«nilaHwi«  Part  Wi  fAIr  T^a«H 

fPLEASK  PROVIDE  A  COPY  OF  YOUR  FAA  CERTmCATIONl 

Name  of  Air  T^xifsl  vou  plan  to  use 


REVISED  5/97 
USFWS  Fofin  3-2001 


OMB  Approval  No  1018-0014 
Apprtwai  Expars  10/30/99 
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Umt  the    ICAKE.  MODEL,  WHEEL/PXOAT.  COLOR  and  TAIL  NUMBER  of  «n  ■ircnrft  yaa  ewn/1— •/operf 


MAKE 


MODEL 


WHEEL   U 


SKI  (. 


FLOAT  (J 


COLOR 


TAIL 
IfDMBBR 


5)  Ton  arc  required  to  cmirj  liability  insnnnce  to  provide  protection  for  vlsltora  yon  serre  cm  refuges. 
The  U.S.  Goremment  must  be  named  aa  an  additional  Insured.  Do  yon  have  current  liability  Insurance? 
YES  NO       (Attach  a  copy  of  tbe  Insurance  certificate.) 

Applicants  must  obtain  liability  coverage  BEFORE  a  Special  Use  Permit  can  be  Issued.    Refer  to  tbe  enclosed 

iaiaiia££ 

lUfrrniH^oP  Sheet  for  required  mlntnunn  corerage  amounts. 

6)  List  the  type  of  vesselCs)  or  Tehlcle(s)  and  the  maximum  passenger  capacity  of  the  Tebldes  and/or  Teasels 
(not  aircraft) 

yon  plan  to  use  within  refuge  boundaries. 


VESSEL/VEHICLE 

MAXIMUM  CAFACITT 

REGISTRATION  NUMBER 

7)  Within  the  past  5  years,  has  the  company  (entity)  or  any  of  the  owners  of  the  business  been 
conricted,  pled  nolo  contendere,  or  forfeited  collateral  for  any  violations  of  state,  fedenl.  or  local 
law  or  regulations  related  to  fish  and  wildlife  or  permit  actirltlea?  TES NO  


8)  la  the  company  (entity),  or  any  of  the  owneis  of  the  business  afix  under  charges  ftv  nz  ▼lolatlon 
of  state,  federal,  or  local 

law  or  regulations  related  to  flah  and  wildlife  or  permit  activities?      TES  NO  

9)  WltUn  the  past  S  vears.  have  any  of  your  current  or  proposed  enqiloyees  been  eoBvlcted.  pled  nolo 
eotttendera.  or  forfeited  collateral  for  aaz  atAte.  federal  or  local  law  or  refnlattoos  rulatad  to  flah  and 
wildlife  or  permit  activities:  OR  are  they  now  under  charges  for  any  vUtfatlon  ai  state,  Cedanl  or  lacal 

law  or  regulations  related  to  fish  snd  wildlife  or  permit  activities?    TBS  .^^  NO .      IP  TOO 

ANSWERED  "TES"  TO  QUESTIONS  «  7,  8  OR  9.  PLSASX  COVE  DETAILS  IN  THE  SPACE  BELOW.  POR 
BACH  VIOLAHON.  PROVIDE  THE:  I)  Individual's  Name.  2)  Date.  3)  Charge.  4)  Race.  5)  Coort.  and  S) 
Action  Taken. 


ITEMt 

INDIVIDUAL'S  NAME 

DATE 

CHARQE 

PIACB 

COURT         ACTION        | 

«  Conversion  error  »«  Conversion  error  »«  Conversion  error  »«  Conversion  error  » 

10)  If  the  following  blank  is  checked ,  or  If  this  application  Is  la  reapoaae  te  a 

a  competitively  awarded    permit,  please  provide  a  detailed  response  wUch  tAOMtmH,  at  a 
odmiaunn.  the  followlag  factors:    proposed  operations  plan:  complete  above  Uatoty  of  ytolsffam 
related  questions  7.  8.  sad  0  for  the  past  10  yesrs;    safety  record,  tzalalag  aad 


ftar 


doeaaentation  of  experience  aad  knowledge  sppllcable  te  both  the  .  . 
use  area  or  general  geographical  area:  complete  list  and  description  of  property, 
accessories:  and  complete  list  of  clients  for  same  or  similar  activities  doilag  the 
(Use  separate  sheete  te  complete  this  question.) 
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11)  Provide  a  complete  Uat  of  aasMs.  addresses  and  pkooo  uumbeis  of  empioyeos  who  win  be 
aaalstlag  with  permit  aetivttles  oa  the  refuge.   Alao  ladicate  ia  what  capacity  ttaoy  wUI  be  opentiag 
(e.g..  gidde.  pilot,  eaatp  cook,  etc.)    Par  aay  employee,  laefaidlag  the  appUeaat,  who  will  bo  upei sling 
a  vehleie.  aircraft  or  vessel  while  carrytag  eUeate.  pleaae  provide  their  State  dttwvn  Ueease  nomber. 
pilot  certificate  number,  or  applicable  vessel  operatlag  licease  nmaber  aad  ladicate  whether  they 
have  had  aay  such  llceases  suspended  or  revoked,  or  have  beea  convicted  far  drtvlag  while  nader  the 
twfhi— li^  of  alcohol  or  drugs  dvilag  the  past  five  yeara.   Please  use  separate  aheet  to  provide  this 
iafenaatloa. 

12)  Palse.  fictitious  or  fraudulent  statemente  or  repreaeatations  made  la  this  application  may  be 
giouads  for  rerocatioa  of 

the  Special  Use  Permit  sad  nwy  be  pnaiahable  by  flae  or  laiprisoaaient  (U.S.  Code.  Title  IS.  Section 

1001).  An 

laformstioa  you  provide  wUl  be  cooaidered  la  reviewlag  thla  appllcatioa. 

13)  Please  attach  a  copy  of  your  State  bnatneas  Heeaae  aad  say  applicable  State  or  Federal 
lleeases/certiilcatioas  (e.g.,  State  Big  Game  Ouidlag  Licease.  Stete  Traasporter  license,  U.S.  Coast 
Guard  License,  ete.). 


SIONATDRB  OP  OWNBR/AQBNT 
(Attach  proof  of  Ageat ) 


nUNlBUNAME 


DATE 


POR  OPFICB  U8B  ORLT 


Cheek* 

Chock  ABOoBt: 

AMttteaal  AiBooat  Neodod: 

Poellot 

Ovipayinent  i 

WBRB  TBB8B  DOCDlIBRTa  BNCLOSBD  WITH  APPUCAn01l7 


AIBCPAPT IN8DRANCB:  TBS    NO 


8TATB  BDSniBSS  LXCENSB:    TBS    NO 


Mnamo  oocumbntation 


CaWBRAL  f lAWAf  mr  niBORAWCB:       TBS     HO 
OTHBR  LICBHSBS/CBimnUAHOIW:    TBS       NO 


REVISED  5/97 
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Carolyn  A.  Bohan. 

Acting  Assistant  Director — Refuges  and 

Wildlife. 

|FR  Doc.  97-17686  Filed  7-7-97;  8:45  am) 

BILLMC  CODE  4310-S6-C 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  North 
Cascade  Ecosystem  Recovery  Plan 
Chapter  for  the  Grizzly  Bear  Recovery 
Plan 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACDON:  Notice  of  document  availability. 

SUMMARY:  To  further  the  recovery  of  the 
grizzly  bear  (Ursus  arctos  honibilis),  the 
Fish  and  Wildlife  Service  announces  the 
availability  of  the  North  Cascade 
Ecosystem  Grizzly  Bear  Recovery  Plan 
Chapter.  The  North  Cascade  ecosystem 
is  located  in  Washington.  This  chapter 
has  been  appended  to  the  existing 
Grizzly  Bear  Recovery  Plan  approved  in 
1993.  The  availabihty  of  the  draft  of  the 
chapter  was  announced  to  the  public  in 
the  Federal  Register  on  November  15, 
1993  (58  FR  60208). 

DATES:  The  North  Cascade  Ecosystem 
Chapter  of  the  revised  Grizzly  Bear 
Recovery  Plan  was  signed  by  the 
Regional  Director.  Denver  Regional 


Office,  Fish  and  Wildlife  Service,  on 
June  23,  1997. 

ADDRESSES:  The  document  announced 
in  this  notice  is  available  from:  U.S. 
Fish  and  Wildlife  Service,  510  Desmond 
Drive,  SE,  Suite  102,  Lacey,  Washington 
98503-1273. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Frederick,  Western  Washington 
Office  Supervisor  (see  ADDRESSES 
above),  at  telephone  (360)  753-9440. 

SUPPLEMENTARY  INFORMATION: 
Background 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  a  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  Fish  and  WildUfe 
Service's  (Service)  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  descrit)e  actions 
considered  necessary  for  conservation  of 
the  species,  estabUsh  criteria  for  the 
recovery  levels  for  downlisting  or 
delisting  them,  and  estimate  time  and 
cost  for  starting  the  needed  recovery 
measures. 

Under  the  provisions  of  the 
Endangered  Species  Act  of  1973  (Act)  as 
amended  (16  U.S.C.  1531  et  seq.),  the 
Service  approved  the  revised  Grizzly 
Bear  Recovery  Plan  on  September  10, 


1993  (U.S.  Fish  and  WildHfe  Service 
1993).  The  Plan  approved  in  1993  did 
not  contain  a  complete  chapter  on  the 
North  Cascade  ecosystem  because  the 
specific  information  necessary  to 
develop  this  chapter  was  not  available. 
On  June  23,  1997,  the  Service  approved 
the  North  Cascades  Ecosystem  Grizzly 
Bear  Recovery  Plan  Chapter.  The 
agencies  responsible  for  development  of 
this  chapter  included  the  Service,  U.S. 
Forest  Service,  Washington  Department 
of  Fish  and  Wildlife,  National  Park 
Service,  Washington  Department  of 
Natural  Resources,  and  British 
Columbia  Ministry  of  Enviroimient. 
Jhis  chapter  was  developed  by  a 
cooperative  effort  of  the  involved 
agencies  and  a  wade  range  of  interested 
citizens  from  throughout  the  area. 
Public  involvement  in  drafting  the 
chapter  identified  issues  that  include 
livestock  depredation,  effects  on 
recreation  and  big  game  species/ 
hunting,  human  health  and  safety,  land 
use  policy/restrictions,  the  role  of  the 
grizzly  bear  in  the  ecosystem 
(naturalness),  economics,  State  and 
Federal  authorities,  private  property 
rights,  illegal  killing/parching,  and 
effects  of  grizzly  bears  on  other  species 
(such  as  listed  salmon).  The  availability 
of  the  draft  of  the  chapter  was 
announced  to  the  public  in  the  Federal 
Register  on  November  15,  1993  (58  FR 
60208). 
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The  grizzly  bear  was  once  a  common 
inhabitant  of  the  North  Cascades 
ecosystem  in  the  northern  Cascade 
Mountains  of  Washington.  Grizzly  bears 
were  removed  from  the  North  cascades 
ecosystem  by  humans  as  they  settled  the 
area.  Primary  reasons  for  these  removals 
included  livestock  protection, 
uncontrolled  hunting,  and  trapping  and 
shooting  for  sale  of  hides  (Almack  et  al. 
1993).  From  1849  to  1851  Hudson  Bay 
Company  records  show  that  at  least  429 
grizzly  bear  hides  were  processed  at 
trading  posts  within  or  near  the  North 
Cascades  area  (Sullivan  1983).  Recent 
records  indicate  a  small  population  of 
grizzly  bears  remains  in  the  North 
Cascades  with  21  credible  reports  from 
1964  to  1991  (Ahnack  et  al.  1993).  In 
addition,  grizzly  bears  still  occur 
immediately  north  of  the  United  States- 
Canada  border  in  the  Cascade  Range  of 
British  Columbia.  The  grizzly  bear  was 
listed  as  a  threatened  species  in  the 
conterminous  48  States  in  1975  under 
the  Act.  The  Recovery  Plan  Chapter  for 
the  North  Cascades  ecosystem  outlines 
the  necessary  actions  to  recover  the 
grizzly  bear  in  this  ecosystem. 
Alternative  actions  to  recovery  grizzly 
bears  in  the  North  Cascades  ecosystem, 
including  adding  bears  from  other  areas 
to  the  small  number  of  bears  currently 
existing  within  the  ecosytem,  would  be 
considered  through  the  National 


Environmental  PoUcy  Act  (NEPA) 
process.  The  public  would  be  informed 
of  the  Service's  intent  to  implement  the 
NEPA  process  through  press  releases 
and  a  notice  in  the  Federal  Register. 
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Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act.  16 
U.S.C.  1533(f). 

Dated:  )une  30,  1997. 
Terry  T.  Terrell 

Deputy  Regional  Director,  Denver.  Colorado. 
(PR  Doc.  97-17716  Filed  7-S-97;  8:45  am) 
BtUmO  COOE  4310-S6-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Utah— Notice  of  Invitation  To 
Participate  in  Coal  Exploration 
Program;  Beaver  Brook  Coal  LLC- 
UTU-76558  Scofield  East 

Pursuant  to  section  2(b)  of  the  Mineral 
Leasing  Act  of  Februarv'  20.  1920.  as 
amended  by  section  4  of  the  Federal 
Coal  Leasing  Amendments  Act  of  1976, 
90  Stat.  1083,  30  U.S.C.  201(b),  and  to 
the  regulations  adopted  as  Subpart 
3410,  Title  43,  Code  of  Federal 
Regulations,  members  of  the  public  are 
hereby  invited  to  participate  with 
Beaver  Brook  Coal  LLC  in  the  proposed 
exploration  of  certain  Federal  coal 
deposits  in  the  following  described 
lands  in  Utah  and  Carbon  Counties, 
Utah. 

Utah  County 

T.  11  S..  R.  7  E..  SLM,  UT 
Sec.  2,  All; 

Sec,  3.  lots  1-3.  6,  7.  S2NE,  SENW,  E2SW, 
SE; 

Sees,  10, 11. 12, 13. 14. 15. 18,  All; 

Sec.  17,  E2; 

Sec.  20,  E2; 

Sees.  21,  22.  23,  24,  25.  26,  27,  28,  All; 
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Sec.  29,  E2; 
Sees.  34.  35.  All. 

Carbon  County 

T  12S..R.  7E..SLM.  UT 
Sec.  1,  All; 
Sec.  3,  All: 
Sec.  10.  NE.  NE^m.  E2SENW,  N2NWSE, 

N2S2^AVSE,  N2NESE; 
Sec.  11.  NW.  SESW,  E2SWSW.  N2N2SW. 

E2S2N2SW.  SENWSW; 
Sec.  12,  All; 

Sec.  13.  NE,  SW.  N2SE.  SESE; 
Sec.  14.  SWSW: 
Sec.  15.  NW.  SE,  S2NE,  NWNE; 
Sec.  22.  S2.  NW.  N2NE; 
Sec.  23.  S2,  W2N'W; 
Sec.  26.  N2.  SW. 

Utah  County 

T,  nS.R.  8E..SLM,  UT 
Sees.  18.  19,  30,  31,  AIL 

Carbon  County 

T.  12S..R.  8E.,SLM,UT 
Sees.  6.  7,  8,  All; 
Sec.  9,  S2; 

Sees.  16, 17, 18, 19,  20,  21,  All; 
Sec.  29,  N2; 
Sec.  30.  All; 
Sec.  31.1ot  1.2.  NE.  E2NW. 

Containing  27.100.06  acres,  more  or  less; 
Carbon  County  Acres:  11.938.00 
Utah  County  Acres:  15.162.06. 

Any  party  electing  to  participate  in 
this  exploration  program  must  send 
written  notice  of  such  election  to  the 
Bureau  of  Land  Management,  Utah  State 
Office,  P.O.  Box  45155.  Salt  Lake  City, 
Utah  84145-0155  and  to  Gregory  L. 
Hunt.  Beaver  Brook  Coal  LLC.  5367  East 
Mineral  Circle.  Littleton,  Colorado 
80122.  Such  written  notice  must  be 
received  within  thirty  days  after 
pubhcation  of  this  notice  in  the  Federal 
Register 

Any  party  wishing  to  participate  in 
this  exploration  program  must  be 
qualified  to  hold  a  lease  under  the 
provisions  of  43  CFR  3472.1  and  must 
share  all  cost  of  the  exploration  program 
on  a  pro  rata  basis.  An  exploration  plan 
submitted  by  Beaver  Brook  Coal  LLC, 
detailing  the  scope  and  timing  of  this 
exploration  program  is  available  for 
public  review  during  normal  working 
hours  in  the  Public  Room  of  the  Bureau 
of  Land  Management  State  Office,  324 
South  State  Street,  Suite  400,  Salt  Lake 
City,  Utah,  under  Serial  Number  UTU- 
76558. 

Douglas  M.  Koza, 

Deputy  State  Director.  Natural  Resources. 
|FR  Doc.  97-17706  Filed  1-7-97;  8:45  am] 

BILLMQ  CODE  4310-OO-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-030-1020] 

Notice  of  Intent  To  Prepare  a 
Management  Plan  and  an 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management 
ACTION:  Noticff  of  Intent  to  Prepare  a 
Management  Plan  and  associated 
Environmental  Impact  Statement  for  the 
Grand  Staircase-Escalante  National 
Monument,  Kane  and  Garfield  Counties, 
Utah. 

summary:  Pursuant  to  the  Federal  Land 
Policy  and  Management  Act  (FLPMA) 
and  the  National  Environmental  Policy 
Act  (NEPA),  the  Bureau  of  Land 
Management  (BLM),  Cedar  City,  Utah, 
will  prepare  a  Management  Plan  and 
Environmental  Impact.  Statement  (EIS) 
for  the  Grand  Staircase-Escalante 
National  Monument  (GSENM)  in  Kane 
and  Garfield  Counties,  Utah. 
DATES:  To  be  of  maximum  use,  all 
comments  on  the  scope  of  the  EIS  and 
views  pertaining  to  desired  content  of 
the  GSENM  Management  Plan  should  be 
submitted  not  later  than  November  15, 
1997,  to  the  address  below.  Additional 
scoping  opportunities,  such  as  planning 
workshops,  will  be  announced 
separately. 

ADDRESSES:  Comments  should  be  sent  to 
Pete  Wilkins,  Planning  Coordinator, 
Grand  Staircase-Escalante  National 
Monument  Planning  Office,  Bureau  of 
Land  Management,  337  South  Main, 
Cedar  City,  Utah  84270.  Comments  may 
be  faxed  to  Pete  Wilkins  at  801-865- 
5170,  or  sent  to  him  through  E-Mail 
(plwilkin@ut.blm.gov). 
FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Wilkins,  Planning  Coordinator,  at  the 
above  address,  or  by  phone  at  (801) 
856-5100,  or  by  E-Mail  at 
plwilkin@ut.blm.gov.  The  proclamation 
establishing  the  Grand  Staircase- 
Escalante  National  Monument  and  other 
information  about  the  Monument  are 
available  on  the  Internet  BLM  National 
Home  Page  (http://www.bLm.gov). 
SUPPLEMENTARY  INFORMATION:  On 
September  18, 1996,  the  President 
signed  Proclamation  6920,  creating  the 
Grand  Staircase-Escalante  National 
Monument  under  the  authority  of  the 
Antiquities  Act  of  1906.  The  Monument 
encompasses  approximately  1.7  million 
acres  of  public  lands  in  Kane  County 
and  Garfield  County,  Utah.  It  was 
designated  to  preserve  the  extraordinary 
scientific  resources  and  landscapes,  as 
well  as  to  protect  objects  of  historic  or 
scientific  interest,  including  geological. 


paleontological.  archaeological, 
biological  and  historical  features. 

The  proclamation  states  that  the 
Secretary  of  the  Interior  shall  manage 
the  monimient  through  the  BLM 
pursuant  to  applicable  legal  authorities 
and  that  the  Secretary  shall  prepare  a 
management  plan  for  the  monument 
vdthin  3  years  of  the  proclamation  date. 
The  BLM  will  complete  the  mandate 
using  existing  planning  authorities, 
primarily  FLPMA  and  NEPA. 

The  Secretary  of  the  Interior,  with 
support  fropn  the  Governor  of  Utah,  has 
established  a  planning  team  composed 
of  Federal,  State,  and  local  government 
professionals  representing  geology, 
paleontology,  archeology,  botany, 
wildUfe  biology,  range  and  riparian 
ecology,  wilderness,  recreation,  history, 
community  planning  and  economics, 
realty,  and  geographic  information 
systems. 

This  team  will  devote  full  attention  to 
assembling  information,  preparing  and 
analyzing  management  alternatives,  and 
carrying  out  public  involvement  for  the 
preparation  of  the  Monument 
Management  Plan  and  EIS. 

The  plan  will  be  responsive  to  all  of 
the  provisions  and  directions  set  forth 
in  the  proclamation,  including  the 
protection  of  the  listed  values  and  the 
consideration  of  all  valid  existing  rights 
now  existing  in  the  Monument. 

The  BLM  is  seeking  the  views  and 
comments  of  all  individuals,  groups, 
organizations,  agencies,  and  American 
Indian  Tribal  governments  with  an 
interest  in  the  Grand  Staircase-Escalante 
National  Monimient.  Participation  in 
the  planning  process  is  encouraged  from 
those  at  local.  State,  regional,  national, 
and  international  locations.  A  policy  of 
"inclusion"  (meaning  all  views  are 
welcome  and  considered)  will  be 
followed  in  accepting  input  and  in 
obtaining  comments  from  public 
reviews.  Public  participation  can  occur 
in  a  variety  of  forms,  including  informal 
notes,  formal  letters,  responses  to 
periodic  update  letters  issued  by  the 
planning  team,  communications  with 
the  planning  team  by  fax  or  E-mail  or 
Internet  home  page  soon  to  be 
established,  use  of  a  "vision  kit"  to  be 
issued  by  the  planning  team  during  the 
summer  of  1997,  and  appearance  at 
public  meetings.  Early  participation  by 
all  those  interested  is  end&uraged  and 
wall  help  determine  the  future 
management  of  the  Monument. 

BLM  intends  to  gather  public  scoping 
comments  and  other  information  by 
November  1997  sufficient  to  formulate 
alternative  management  strategies. 
During  the  spring  and  summer  of  1998, 
the  team  will  host  field  discussions  and 
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public  meetings  to  foster  understanding 
of  each  management  alternative. 

A  draft  EIS  and  proposed  plan  will  be 
issued  for  public  comment  in  the  fall  of 
1998.  A  final  EIS  will  be  completed  and 
the  management  plan  required  by  the 
proclamation  will  be  ready  for  approval 
by  the  Secretary  of  the  Interior  on  or 
before  September  1999. 

It  is  intended  that  the  management 
plan  be  "adaptive"  in  order  to  be 
responsive  to  resource  and  use 
monitoring,  new  information,  and/or 
changing  conditions. 

Dated:  June  27. 1997. 
G.  Wiiliun  Lamb, 
Utah  State  Director. 

[FR  Doc.  97-17690  Filed  7-7-97;  8:45  am] 
BILLING  CODE  4310-00-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[AZ-O50-07-143(Mh ;  AZA  30009,  AZA 

30123,  AZA  22763] 

Arizona:  Notice  of  Realty  Action: 
Noncompetitive  Sales  of  Public  Lands 
In  Yuma  County,  Arizona 

AGDICY:  Biu«au  of  Land  Management. 
ACTION:  Notice  of  Realty  Action, 
Noncompetitive  Sales. 

SUMMARY:  The  follovtring  lands  have 
been  found  suitable  for  direct  sale  under 
Sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (90  Stat.  2750,  43  U.S.C.  1713),  at 
not  less  than  the  estimated  fair  market 
value.  The  lands  will  not  be  offered  for 
sale  until  at  least  60  days  after  the  date 
of  this  notice.  The  following  described 
lands  are  within  the  city  limits  of  San 
Luis  and  are  being  offered  by  direct  sale 
to  the  following  businesses: 

AZA  300B»— Fosten  of  Yonia,  Inc. 

Gila  and  Salt  River  Meridian.  Arizona 

T.  11  S..  R.  25  W., 
Sec.  12.  lot  9,  block  30  of  the  San  Luis 

Townsite. 
Containing  0.136  acres,  more  or  less. 

AZA  30123— Shay  Oil  Company 

Gila  and  Salt  River  Meridian.  Arizona 

T.  11S.,R.  25  W.. 
Sec.  12,  loU  6.  7,  and  8,  block  30  of  the 

San  Luis  Townsite. 
Containing  0.652  acres,  more  or  less. 

The  lands  described  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  until  conveyance,  publication  in 
the  Federal  Register  of  a  termination  of 
the  segregation  or,  270  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  whichever  occurs  first. 


The  following  described  land  will  be 
offered  by  noncompetitive  sale  to 
Timothy  Conovaloff: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  9  S..  R.  24  W., 
Sec.  8.  lot  8. 
Containing  4.37  acres,  more  or  less. 

The  leuid  is  currently  withdrawn 
under  the  Secretarial  Order  of  7/20/ 
1905.  Withdrawal  for  Yuma  Project.  The 
land  is  segregated  from  surface  and 
mineral  entry  under  the  general  mining 
laws.  The  withdrawal  will  be  lifted 
prior  to  issuing  patent. 

If  it  is  determined  that  the  subject 
lands  contain  no  known  mineral  values, 
the  mineral  interests  may  be  conveyed 
simultaneously  to  the  pvuchasers,  upon 
payment  of  a  $50  nonrefundable  filing 
fee.  The  patents,  when  issued,  will 
contain  certain  reservations  to  the 
United  States  and  will  be  subject  to  any 
valid  existing  rights.  The  sale  of  these 
lands  would  be  in  conformance  with  the 
Yuma  District  Resoiuxre  Management 
Plan  (as  amended),  approved  February 
1987.  In  accordance  with  section  7  of 
the  Taylor  Grazing  Act,  43  U.S.C.  315f, 
and  Executive  Order  No.  6910,  the 
described  lands  are  hereby  classified  for 
disposal  by  sale. 

DATES:  August  22,  1997,  interested 
parties  may  submit  comments  to  the 
Field  Manager,  Yuma  Field  Office, 
address  below.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  timely 
objections,  this  proposal  shall  become 
the  final  determination  of  the 
Department  of  the  Interior.  -. 

ADDRESSES:  Detailed  information 
concerning  the  sale,  including  the 
reservations,  sale  procedures  and 
conditions,  and  planning  and 
environmental  documents,  is  available 
at  the  Yuma  Field  Office,  2555  East  Gila 
Ridge  Road.  Yuma,  AZ  85365. 

FOR  FURTHER  INFORMATION  CONTACT^: 

Realty  Specialist  Dave  Curtis  at  (520) 
317-3237,  or  Retdty  Specialist  Lucas 
Lucero  at (520)  317-3215. 

Dated:  June  27.  1997. 
Maureen  A.  Merrell, 

Program  Manager,  Business  and  Fiscal 

Services/Acting  Field  Manager. 

[FR  Doc.  97-17681  Filed  7-7-97:  8:45  am] 

BtLLMG  CODE  «310-32-M 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-97-081 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  AND  DATE:  July  24, 1997  at  lliOjO 

a.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  701-TA-372  and  731-TA- 

768  (Preliminary)  (Fresh  Atlantic 
Salmon  from  Chile) — briefing  and 
vote. 

5.  Outstanding  action  jackets: 

1.  Document  No.  INV-97-034: 
Dismissal  of  a  section  751(b)  review 
in  Inv.  No.  731-TA-457  (Final) 
(Heavy  Forged  Handtools  from  the 
People's  Republic  of  China). 
In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  July  3.  1997. 
Donna  R.  Koehnke. 
Secretary. 

[FR  Doc.  97-17918  Filed  7-3-97;  12:13  pm) 
BILLMQ  CO06  TOIIMtt-U 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  tt>e  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  in  United 
States  V.  Anderson,  Greenwood  &■  Co.,  et 
al..  Civil  Action  No.  H-91-3529.  on 
June  24.  1997,  amendments  to  two 
Consent  Decrees,  previously  lodged  by 
the  United  States  with  the  United  States 
District  Court  for  the  Southern  District 
of  Texas,  Houston  Division,  on 
December  3, 1991,  were  lodged  with  the 
court. 

These  amendments  add  Westinghouse 
Electric  Corporation  ("Westinghouse") 
as  a  settling  party  to  two  previous 
consent  decrees,  notice  of  which  was 
published  in  the  Federal  Register  on  12/ 
19/91,  Vol.  56.  No.  244.  p.  65913. 

The  proposed  consent  decrees  settle 
the  government's  claims  in  the  amended 
complaint  pursuant  to  sections  106  and 
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107  of  CERCLA,  42  U.S.C.  9606,  9607, 
for  (1)  injunctive  relief  to  abate  an 
imminent  and  substantial  endangerment 
to  the  public  health,  welfare  or  the 
environment  because  of  actual  or 
threatened  releases  of  hazardous 
substances  from  a  facility  located  near 
Hempstead.  Waller  County,  Texas,  and 
known  as  the  "Sheridan  Site,"  and  for 
(2)  recovery  of  all  response  costs 
incurred  by  the  United  States.  The 
amended  complaint  alleged,  among 
other  things,  that  certain  defendants 
were  owners  or  operators  of  the  facility 
at  the  time  of  disposal  of  hazardous 
substances  at  the  Sheridan  Site  and  that 
certain  defendants  were  persons  who  by 
contract,  agreement  or  otherwise 
arranged  for  disposal  of  hazardous 
substances  at  the  Site  or  who  arranged 
for  transport  of  hazardous  substances  to 
the  Site.  The  complaint  further  alleged 
that  the  United  States  has  incurred 
response  costs  in  response  to  actual  or 
threatened  releases  of  hazardous 
substances  at  or  from  the  Sheridan  Site. 

Under  the  terms  of  the  proposed 
amended  consent  decrees, 
Westinghouse  is  allowed  to  join  the 
settlement  in  return  for  payment  of 
$15,000  to  the  Sheridan  Site  Committee, 
and  its  withdrawal  of  its  objections  to 
entry  of  the  consent  decrees.  The 
consent  decrees,  in  conjunction  with  the 
other  pending  consent  decree  lodged 
June  24,  1993,  fully  compensates  the 
United  States  for  its  costs,  as  well  as 
fund  provides  for  the  implementation  of  . 
a  remedy  at  the  Site.  The  settlement  also 
provides  $20,000  for  all  costs  incurred, 
and  to  be  incurred,  with  regard  to  a 
wildlife  mitigation  plan. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
amendments  to  the  Consent  Decrees  for 
a  period  of  30  days  from  the  date  of  this  * 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  of  the  Environment  and  Natiu'al 
Resources  Division,  Department  of 
Justice,  Washington.  DC  20530.  All 
comments  should  refer  to  United  States 
v.  Anderson,  Greenwood  &■  Co.,  et  al., 
D.J.  Ref.  No.  90-11-2-145. 

The  proposed  Consent  Decrees  may 
be  examined  at  the  Office  of  the  United 
States  Attorney,  Civil  Division,  910 
Travis.  Suite  1500.  Houston,  Texas 
77002,  (713)  567-9000:  Superfund 
Division,  U.S.  Environmental  Protection 
Agency,  Region  6,  1445  Ross  Avenue, 
Dallas,  Texas  75202-2733,  (214)  655- 
2169;  and  at  the  Consent  Decree  Library. 
1120  G  Street  NW..  4th  Floor. 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  Consent  Decree 
may  be  obtained  in  person  or  by  mail 
from  the  Consent  Decree  Library,  1120 
G  Street  NW.,  4th  Floor,  Washington, 


DC  20005.  In  requesting  a  copy  of  the 
Decrees,  please  refer  to  the  referenced 
case  and  enclose  a  check  in  the  amount 
of  $202.50  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  Gross. 

Chief,  Environmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division. 
(PR  Doc.  97-17684  Filed  7-1-97;  8:45  am) 

nUJNO  C00€  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  DWC  Trust  Holding 
Company,  et  al..  Civil  Action  No.  JFM- 
93-2859  (D.  Md.),  was  lodged  on  June 
24,  1997.  v>rith  the  United  States  District 
Court  for  the  District  of  Maryland.  The 
consent  decree  resolves  the  United 
States'  claims  for  past  costs,  pursuant  to 
Section  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Uability  Act.  42  U.S.C.  §  9607.  in 
connection  with  the  cleanup  of  the 
Snow  Hill  Lane  Site,  located  in  Anne 
Arundel  County.  Maryland.  Under  the 
consent  decree,  the  defendants,  owners 
of  the  Site,  will  pay  the  United  States 
$900,000  in  settlement  of  the  United 
States'  claims  for  past  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
bom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  DWC 
Trust  Holding  Company,  et  al.,  DOJ 
Reference  No.  90-11-3-951. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Room  604.  United 
States  Courthouse,  101  Lombard  Street, 
Baltimore,  Maryland  21210;  the  Region 
III  Office  of  the  Environmental 
Protection  Agency.  840  Chestnut 
Building.  Philadelphia.  Pennsylvania 
19107;  and  the  Consent  Decree  Library, 
1120  G  Stiwt,  NW..  4th  Floor, 
Washington,  DC  20005,  (202)  624-0892. 
A  copy  of  the  proposed  decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street. 
NW.,  4th  Floor.  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 


the  amount  of  $8.00  (25  cents  per  page 

production  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  M.  Gross, 

Chief  Environmental  Enforcement  Section, 

Environment  and  Natural  Resources  Division. 

[PR  Doc.  97-17682  Filed  7-7-97;  8:45  ami 

WLUNG  CODE  4410-1S-M 

DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  138-97] 

Privacy  Act  of  1974;  Modified  System 
of  Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  the  Immigration  and 
Naturalization  Service  (INS), 
Department  of  Justice,  proposes  to 
modify  the  following  system  of 
records — previously  published  March  7, 
1997  (62  FR  10582): 
The  Immigration  and  Naturalization 

Service  (INS) 
Alien  File  (A-File)  and  Central  Index 

System  (CIS). 
Justice/INS-OOIA 
To  comply  with  a  provision  of  a 
settlement  agreement  reached  in 
Amwest  Insurance  Company  v.  Reno, 
Civil  No.  93  3256  JSL  (Shx).  filed  in  the 
Central  District  of  California,  INS 
proposes  to  modify  routine  use 
disclosure  provision  P.  Routine  use  "P." 
permits  the  disclosure  of  information  to 
an  obligor  who  has  posted  an 
immigration  bond.  However,  this 
disclosure  provision  currently 
authorizes  the  release  of  only  that 
"information  which  may  aid  an  obligor 
in  locating  an  individual  who  has  failed 
to  appear  at  an  immigration  proceeding 
*   *   *."  As  modified,  the  routine  use 
authorizes  the  release  of  information 
that  may  allow  the  obligor  to  review  the 
propriety  of  an  INS  notice  of  breach  of 
bond  and/or  the  related  appearance 
demand. 

Title  5  U.S.C.  552(e)(4)  and  (11) 
provide  that  the  public  be  given  a  30- 
day  period  in  which  to  comment  on 
proposed  new  routine  use  disclosures. 
The  Office  of  Management  and  Budget 
(0MB),  which  has  oversight 
responsibilities  under  the  Act.  requires 
a  40-day  period  in  which  to  conclude  its 
review  of  the  proposal. 

Therefore,  please  submit  any 
comments  by  August  7.  1997.  The 
public.  0MB,  and  the  Congress  are 
invited  to  send  written  comments  to 
Patricia  E.  Neely.  Program  Analyst. 
Information  Management  and  Security 
Staff.  Justice  Management  Division. 
Department  of  Justice.  Washington,  DC 
20530  (Room  850,  WCTR  Building). 

In  accordance  with  5  U.S.C.  552a(r). 
the  Department  has  provided  a  report  to 
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OMB  and  the  Congress  on  the  proposed 
modification. 

Dated:  June  23. 1997. 

Stephen  R.  Colgate, 

Assistant  Attorney  General  for 
A  dmin  istration . 

JUSTICE/INS-OOIA 

SYSTEM  name: 

The  Immigration  and  Naturalization 
Service  (INS)  Alien  File  (A-File)  and 
Central  Index  System  (CIS). 

SYSTEM  location: 

Headquarters,  Regional,  District,  and 
other  INS  file  control  offices  in  the 
United  States  and  foreign  countries  as 
detailed  in  JUSTICE/INS-999.  Remote 
access  terminals  will  also  be  located  in 
other  components  of  the  Department  of 
Justice  and  in  the  Department  of  State 
on  a  limited  basis. 

CATEGOMES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

A.  Individuals  covered  by  provisions 
of  the  Immigration  and  Nationality  Act 
of  the  United  States. 

B.  Individuals  who  are  under 
investigation,  were  investigated  in  the 
past,  or  who  are  suspected  of  violating 
the  criminal  or  civil  provisions  of 
treaties,  statutes,  Executive  Orders,  and 
Presidential  proclamations  administered 
by  INS.  and  witnesses  and  informants 
having  knowledge  of  such  violations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

A.  The  computerized  indexing  system 
contains  personal  identification  data 
such  as  A-File  number,  date,  and  place 
of  birth,  date  and  port  of  entry,  as  well 
as  the  location  of  each  official  hardcopy 
paper  file  known  as  the  "A-file." 
Microfilm  records  contain 
naturalization  certificates  and  any 
supporting  documentation  prior  to  April 
1. 1956;  however,  after  that  date,  thi? 
type  of  information  is  maintained  in  the 
"A-file"  which  is  described  in  B  below. 

B.  The  hard  copy  A-file  (prior  to  1940 
were  called  Citizenship  File  (C-File)) 
contains  all  the  individual's  official 
record  material  such  as  naturalization 
certificates;  various  forms,  applications 
and  petitions  for  benefits  under  the 
inunigration  and  nationality  laws, 
reports  of  investigations;  statements; 
reports;  correspondence;  and 
memorandums  on  each  individual  for 
whom  INS  has  created  a  record  under 
the  Immigration  and  Nationality  Act. 

AUTHORITY  FOR  MAINTENANCE  OF  RECORDS: 

Sections  103  and  290  of  the 
Immigration  and  Nationality  Act.  as 
amended  (18  U.S.C.  1103  and  8  U.S.C. 
1360).  and  the  regulations  pursuant 
thereto. 


PURPOSE: 

The  system  is  used  primarily  by  INS 
and  other  Department  of  Justice 
employees  to  administer  and  enforce  the 
immigration  and  nationality  laws,  and 
related  statutes,  including  the 
processing  of  applications  for  benefits 
under  these  laws,  detecting  violations  of 
these  laws,  and  the  referral  of  such 
violations  for  prosecution. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Relevant  information  contained  in 
this  system  of  records  may  be  disclosed 
as  follows: 

A.  To  clerks  and  judges  of  courts 
exercising  naturalization  jurisdiction  for 
the  purpose  of  filing  petitions  for 
naturalization  and  to  enable  such  courts 
to  determine  eligibility  for 
naturalization  or  grounds  for  revocation 
of  naturalization. 

B.  To  the  Department  of  State  in  the 
processing  of  petitions  or  applications 
for  benefits  under  the  Immigration  and 
Nationality  Act,  and  all  other 
immigration  and  nationality  laws 
including  treaties  and  reciprocal 
agreements. 

C.  To  other  Federal.  State,  and  local 
government  law  enforcement  and 
regulatory  agencies  and  foreign 
governments,  including  the  Department 
of  Defense  and  all  components  thereof, 
the  Department  of  State,  the  Department 
of  the  Treasiuy.  the  Central  Intelligence 
Agency,  the  Selective  Service  System, 
the  United  States  Coast  Guard,  the 
United  Nations,  and  INTERPOL,  and 
individuals  and  organizations  during 
the  course  of  investigation  in  the 
processing  of  a  matter  or  during  a 
proceeding  with  the  purview  of  the 
immigration  and  nationality  laws  to 
elicit  information  required  by  INS  to 
carry  out  its  functions  and  statutory 
mandates. 

D.  To  a  Federal.  State,  local  or  foreign 
government  agency  or  organization,  or 
international  organization,  lawfully 
engaged  in  collecting  law  enforcement 
intelligence  information,  whether  civil 
or  criminal,  and/or  charged  with 
investigating,  prosecuting,  enforcing  or 
implementing  civil  and/or  criminal 
laws,  related  rules,  regulations  or 
orders,  to  enable  these  entities  to  carry 
out  their  law  enforcement 
reponsibilities,  including  the  collection 
of  law  enforcement  intelligence. 

E.  A  record,  or  any  facts  derived 
therefrom,  may  be  disseminated  in  a 
proceeding  before  a  court  or 
adjudicative  body  before  which  INS  is 
authorized  to  appear  when  any  of  the 
following  is  a  party  to  litigation  or  has 
an  interest  in  litigation  and  such  records 


are  determined  by  INS  to  be  arguably 
relevant  to  the  litigation:  (i.)  INS,  or  any 
subdivision  thereof,  or  (ii.)  any 
employee  of  INS  in  his  or  her  official 
capacity,  or  (iii.)  any  employee  of  INS 
in  his  or  her  individual  capacity  where 
the  Department  of  Justice  has  agreed  to 
represent  the  employee,  or  (iv.)  the 
United  States,  where  INS  determines 
that  the  litigation  is  likely  to  affect  it  or 
any  of  its  subdivisions. 

F.  To  a  Federal,  State,  local  or  foreign 
government  agency  in  response  to  its 
request,  in  connection  with  the  hiring  or 
retention  by  such  agency  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  such  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 

a  license,  grant,  loan  or  other  benefit  by 
the  requesting  agency ,  to  the  extent  that 
the  information  is  relevant  and 
necessary  to  the  requesting  agency's 
decision  on  the  matter. 

G.  To  a  Federal,  State,  local  or  foreign 
government  agency  maintaining  civil, 
criminal  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  current  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  decision  of  INS  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
reporting  of  an  investigation  of  an 
employee,  the  letting  of  a  contract,  or 
the  issuance  of  a  license,  grant  or  other 
benefit. 

H.  To  the  Ofiice  of  Management  and 
Budget  in  connection  with  the  review  of 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-^19  at  any  stage  of 
the  legislative  coordination  and 
clearance  process  as  set  forth  in  the 
Circular. 

I.  To  other  Federal  agencies  for  the 
purpose  of  conducting  national 
intelligence  and  security  investigations. 

J.  To  an  applicant,  petitioner  or 
respondent  or  to  his  or  her  attorney  or 
representative  as  defined  in  8  CFR  1.1  (j) 
in  connection  with  any  proceeding 
before  INS. 

K.  To  a  Federal,  State,  or  local 
government  agency  to  assist  such 
agencies  in  collecting  the  repayment  of 
loans,  or  fraudulenUy  or  erroneously 
secured  benefits,  grants,  or  other  debts 
owed  to  them  or  to  the  United  States 
Government,  and/or  to  obtain 
information  that  may  assist  INS  in 
collecting  debts  owned  to  the  United 
States  govenunent:  To  a  foreign 
government  to  assist  such  government 
in  collecting  the  repayment  of  loans,  or 
fraudulentiy  or  erroneously  secured 
benefits,  grants,  or  other  debts  owed  to 
it  provided  that  the  foreign  government 
in  question:  (1)  Provides  sufficient 
documentation  to  establish  the  validity 
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of  the  stated  purpose  of  its  request,  and 
(2)  provides  similar  information  to  the 
United  States  upon  request. 

L.  To  student  volunteers  whose 
services  are  accepted  pursuant  to  5 
U.S.C.  3111  or  to  students  enrolled  in  a 
college  work  study  program  pursuant  to 
42  U.S.C.  2751  etseq. 

M.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  speciBc 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  a  personal 
privacy. 

N.  To  a  Member  of  Congress  or  staff 
acting  on  the  Member's  behalf  when  the 
Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

O.  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

P.  To  an  obligor  who  has  posted  a 
bond  with  the  INS  for  the  subject.  INS 
may  provide  only  such  information  as 
either  may  (1)  aid  the  obligor  in  locating 
the  subject  to  insure  his  or  her  presence 
when  required  by  INS,  or  (2)  assist  the 
obhgor  in  evaluating  the  propriety  of  the 
following  actions  by  INS:  either  the 
issuance  of  an  appearance  demand  or 
notice  of  a  breach  of  bond — i.e.,  notice 
to  the  obligor  that  the  subject  of  the 
bond  has  failed  to  appear  which  would 
render  the  full  amount  of  the  bond  due 
and  payable.  ? 

Q.  To  an  official  coroner  for  purposes 
of  affirmatively  identifying  a  deceased 
individual  (whether  or  not  such 
individual  is  deceased  as  a  result  of  a 
crime). 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Most  A-file  and  C-file  records  are 
paper  documents  and  are  stored  in  file 
folders.  Some  microfilm  and  other 
records  are  stored  in  manually  operated 
machines,  file  drawers,  and  filing 
cabinets.  Those  index  records  which 
can  be  accessed  electronically  are  stored 
in  a  data  base  on  magnetic  disk  and 
tape. 

retrievabiuty: 

These  records  are  indexed  and 
retrieved  by  A-file  or  C-file  number, 
name,  and/or  date  of  birth. 

SAFEGUARDS: 

INS  offices  are  located  in  buildings 
under  security  guard,  and  access  to 


premises  is  by  official  identification.  All 
records  are  stored  in  spaces  which  are 
locked  during  non-duty  office  hours. 
Many  records  are  stored  in  cabinets  or 
machines  which  are  also  locked  during 
non-duty  office  hours.  Access  to 
automated  records  is  controlled  by 
passwords  and  name  identifications. 

RETENTION  AND  DISPOSAL: 

A-file  records  are  retained  for  75  years 
from  the  closing  date  or  date  of  last 
action  and  then  destroyed.  C-file  records 
are  to  be  destroyed  100  years  from 
March  31, 1956.  Automated  index 
records  are  retained  only  as  long  as  they 
serve  a  useful  purpose  and  then  they  are 
deleted  from  the  system  disk  and/or 
tape. 

SYSTEM  MANAQER(S)  AND  ADDRESS: 

The  Servicewide  system  manager  is 
the  Assistant  Commissioner,  Office  of 
Records,  Office  of  Examinations, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Washington,  DC 
20536. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to  the  system 
manager  identified  above,  the  nearest 
INS  office,  or  the  INS  office  maintaining 
desired  records,  if  known,  by  using  the 
list  of  principal  offices  of  the 
Immigration  and  Naturalization  Service 
Appendix:  JUSTICE/INS— 999, 
published  in  the  Federal  Register. 

RECORD  ACCESS  PROCEDURE: 

Make  all  requests  for  access  in  writing 
to  the  Freedom  of  Information  Act/ 
Privacy  Act  (FOLA/PA)  officer  at  one  of 
the  addresses  identified  above.  Clearly 
mark  the  envelope  and  letter  "Privacy 
Act  Request."  Provide  the  A-file  number 
and/or  the  full  name,  date  and  place  of 
birth,  and  notarized  signature  of  the 
individual  who  is  the  subject  of  the 
record,  and  any  other  information 
which  may  assist  in  identifying  and 
locating  the  record,  and  a  return 
address.  For  convenience,  INS  Form  G- 
639,  FOIA/PA  Request,  may  be  obtained 
from  the  nearest  INS  office  and  used  to 
submit  a  request  for  access. 

CONTESTING  RECORDS  PROCEDURES: 

Direct  all  requests  to  contest  or  amend 
information  to  the  FOIA/PA  Officer  at 
one  of  the  addresses  identified  above. 
State  clearly  and  concisely  the 
information  being  contested,  the  reason 
for  contesting  it,  and  the  proposed 
amendment  thereof.  Clearly  mark  the 
envelope  "Privacy  Act  Request."  The 
record  must  be  identified  in  the  same 
manner  as  described  for  making  a 
request  for  access. 


RECORD  SOURCE  CATEGORIES: 

Basic  information  contained  in  INS 
records  is  supplied  by  individuals  on 
Department  of  State  and  INS 
applications  and  forms.  Other 
information  comes  from  inquiries  and/ 
or  complaints  from  members  of  the 
general  public  and  members  of  congress; 
referrals  of  inquiries  and/or  complaints 
directed  to  the  White  House  or  Attorney 
General;  INS  reports  to  investigations, 
sworn  statements,  correspondence  and 
memorandums;  official  reports, 
memorandums,  and  written  referrals 
from  other  entities,  including  Federal, 
State,  and  local  governments,  various 
courts  and  regulatory  agencies,  foreign 
government  agencies  and  international 
organizations. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)  (3)  and 
(4);  (d);  (e)  (1),  (2),  and  (3);  (e)(4)  (G)  and 
(H);  (e)  (5)  and  (8);  and  (g)  of  the  Privacy 
Act.  These  exemptions  apply  to  the 
extent  that  Information  in  the  system  is 
subject  to  exemption  pursuant  to  5 
U.S.C.  552  (j)  and  (k).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b),  (c),  and 
(e)  and  have  been  published  in  the 
Federal  Register  and  codified  as 
additions  to  Title  28,  Code  of  Federal 
Regulations  (28  CFR  16.99). 

[FR  Doc.  97-17683  Filed  7-7-97;  8:45  am] 

BILUNG  CODE  4410-10-41 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  97-2] 

Gilbert  J.  Elian,  M.D.;  Revocation  of 
Registration 

On  August  14,  1996,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Gilbert  J.  Elian,  M.D., 
(Respondent)  at  his  registered  location 
in  Santa  Clara,  California,  and  at  his 
residence  in  Parkland,  Florida.  The 
Order  to  Show  Cause  notified  him  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Regisfration,  AE6216611, 
and  deny  any  pending  applications  for 
regisfration  pursuant  to  21  U.S.C.  823(f) 
and  824(a)(3),  for  reason  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  the  State  of 
California. 

On  October  10,  1996,  Respondent 
filed  a  request  for  a  hearing  in  which  he 
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asserted  that  he  is  "still  duly  licensed  in 
the  State  of  Hawaii  and  such  revocation 
would  not  allow  me  to  practice 
medicine  with  a  DEA  license  in  the 
Atate  of  Hawaii  (or  any  other  state)."  In 
addition,  he  argued  that  the  reason  for 
the  revocation  of  his  California  medical 
license  "did  not  concern  the  use  or 
dispensing  of  any  controlled  or  non- 
controlled  substances."  The  matter  was 
docketed  before  Adminisfrative  Law 
Judge  Mary  Ellen  Bittner.  On  October 
16,  1996,  Judge  Bittner  issued  an  Order 
for  Prehearing  Statements.  On  October 
21,  1996,  the  Government  filed  a  Motion 
for  Summary  Disposition,  alleging  that 
effective  April  21,  1995,  the  Medical 
Board  of  California  (Board)  revoked 
Respondent's  license  to  practice 
medicine  in  the  State  of  California  and 
therefore,  he  is  not  authorized  to  handle 
controlled  substances  in  that  state. 

On  October  28,  1996,  Respondent 
filed  a  response  to  the  Government's 
motion,  arguing  that  there  are  various 
issues  that  should  be  presented  and 
argued  in  a  hearing.  Respondent 
however,  did  not  deny  that  he  is  not 
currently  authorized  to  handle 
controlled  substances  in  California. 

On  April  22,  1997,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision,  finding  that  Respondent 
lacked  authorization  to  handle 
controlled  substances  in  the  State  of 
California;  granting  the  Government's 
Motion  for  Summary  Disposition;  and 
recommending  that  Respondent's  DEA 
Certificate  of  Regisfration  be  revoked. 
Neither  party  filed  exceptions  to  her 
opinion,  and  on  May  22, 1997,  Judge 
Bittner  fransmitted  the  record  of  these 
proceedings  to  the  Acting  Deputy 
Adminisfrator. 

The  Acting  Deputy  Administrator  has 
considered  the  record  in  its  entirely, 
and  pursuant  to  21  CFR  131.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Deputy  Administrator  adopts,  in  full, 
the  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge. 

The  Acting  Deputy  Administrator 
finds  that  on  July  3l',  1991,  an 
Administrative  Law  Judge  for  the  Board 
issued  a  Proposed  Decision 
recommending  that  Respondent's 
medical  license  be  revoked  based  upon 
his  negligent  practice  of  ophthalmology, 
but  that  the  revocation  be  stayed  and 
that  his  license  be  placed  on  probation 
for  seven  years  subject  to  various  terms 
and  conditions.  In  a  Decision  dated  May 
21,  1992,  the  Board  adopted  the 
Administrative  Law  Judge's  Proposed 
Decision  with  some  exceptions. 
Significantly,  the  Board  did  not  adopt 


the  Administrative  Law  Judge's 
proposed  stay  of  revocation  and  instead 
ordered  the  "oufright  revocation"  of 
Respondent's  medical  license  effective 
June  20,  1992.  The  Board's  order  was 
stayed  however,  pending  an  appeal  to 
the  Los  Angeles  County  Superior  Court. 
Following  the  appeal,  the  Board  issued 
a  Decision  dated  March  23,  1995,  which 
ordered  that  the  revocation  originally 
ordered  on  May  21,  1992,  would  be 
effective  April  21,  1995.  A  letter  from 
the  Board  dated  October  18,  1996.  that 
accompanied  the  Government's  Motion 
for  Summary  Disposition,  indicates  that 
there  have  been  no  appeals  since  the 
April  23,  1995  revocation  and  that 
Respondent's  medical  license  "is  in  a 
REVOKED  STATUS."  Therefore,  the 
Acting  Deputy  Administrator  finds  that 
Respondent  is  not  currently  authorized 
to  practice  medicine  in  the  State  of 
California. 

The  DEA  does  not  have  statutory 
authority  under  the  Controlled 
Substances  Act  to  issue  or  maintain  a 
registration  if  the  applicant  or  registrant 
is  without  state  authority  to  handle 
controlled  substances  in  the  state  in 
which  he  conducts  his  business.  21 
U.S.C.  802(21),  823(f)  and  824(a)(3). 
This  prerequisite  has  been  consistently 
upheld.  See  Romeo  }.  Perez.  M.D.,  62  FR 
16,193  (1997);  Demetris  A.  Green,  M.D., 
61  FR  60,728  (1996);  Dominick  A.  Ricci. 
M.D.,  58  FR  51,104  (1993). 

Here,  it  is  clear  that  Respondent  is  not 
licensed  to  practice  medicine  in 
California  and  consequently,  it  is 
reasonable  to  infer  that  he  is  not 
authorized  to  handle  controlled 
substances  in  that  state.  Since 
Respondent  lacks  this  state  authority,  he 
is  not  entitled  to  a  DEA  registration  in 
that  state.  Respondent  argues  in  his 
request  for  a  hearing  that  his  DEA 
registration  should  not  be  revoked  since 
he  is  currently  licensed  to  practice 
medicine  in  Hawaii.  The  Acting  Deputy 
Adminisfrator  notes  however  that 
Respondent's  DEA  registration  is  issued 
to  him  in  California,  not  Hawaii,  and  he 
is  not  authorized  to  practice  medicine  in 
California.  Respondent  is  not  precluded 
from  applying  for  a  DEA  Certificate  of 
Registration  for  a  state  where  he  is 
licensed  to  practice  medicine. 
Respondent  further  argues  that  his  DEA 
registration  should  not  be  revoked  since 
the  revocation  of  his  California  medical 
license  had  nothing  to  do  with 
controlled  or  non-controlled  substances. 
The  Acting  Deputy  Administrator 
concludes  that  this  argument  is  without 
merit.  If  a  practitioner  is  without  state 
authority  to  handle  controlled 
substances,  regardless  of  the  reason,  the 
practitioner  is  not  entitled  to  a  DEA 
registration  in  that  state. 


In  light  of  the  above,  Judge  Bittner 
properly  granted  the  Government's 
Motion  for  Summary  Disposition.  Here, 
the  parties  did  not  dispute  the  fact  that 
Respondent  was  unauthorized  to  handle 
controlled  substances  in  California. 
Therefore,  it  is  well-settled  that  when 
no  question  of  material  fact  is  involved, 
a  plenary,  adversary  administrative 
proceeding  involving  evidence  and 
cross-examination  of  witnesses  is  not 
obligatory.  See  Phillip  E.  Kirk,  M.D..  48 
FR  32.887  (1983):  affd  sub  nom  Kirk  v. 
Mullen.  749  F.2d  297  (6th  Cfr.  1984); 
NLRB  V.  International  Association  of 
Bridge,  Structural  and  Ornamental 
Ironworkers,  AFL-CIO,  549  F.2d  634 
(9th  Cir.  1977);  United  States  v. 
Consolidated  Mines  &■  Smelting  Co..  44 
F.2d432  (9th  Cir.  1971). 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824'and  28  CFR  0.1o6(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  AE6216611,  previously 
issued  to  Gilbert  J.  Elian,  M.D..  be.  and 
it  hereby  is,  revoked.  The  Acting  Deputy 
Administrator  further  orders  that  any 
pending  applications  for  renewal  of 
such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
August  7,  1997. 

Dated:  June  30.  1997. 
James  S.  Milford, 

Acting  Deputy  Adminsitrator. 

|FR  Doc.  97-17656  Filed  7-7-97;  8:45  am) 

BILUNG  CODE  4410-0»-M 


DEPARTMErfT  OF  JUSTICE 

Foreign  Claims  Settlement 
Commission 

Sunshine  Act  Meeting 

Foreign  Claims  Settlement  Commission, 

U.S.  Department  of  Justice, 

Washington,  DC  20579 
[F.C.S.C.  Meeting  Notice  No.  18-97] 

The  Foreign  Claims  Settlement 
Commission,  pursuant  to  its  regulations 
(45  CFR  Part  504)  and  the  Government 
in  the  Sunshine  Act  (5  U.S.C.  552b), 
hereby  gives  notice  in  regard  to  the 
scheduling  of  meetings  and  oral 
hearings  for  the  transaction  of 
Commission  business  and  other  matters 
specified,  as  follows: 

Dates  and  Times: 
Monday.  July  21,  1997.  9:30  a.m.  to  5:00 

p.m. 
Wednesday,  July  23,  1997,  9:30  a.m.  to 

5:00  p.m. 
Friday,  July  25,*997,  9:30  a.m.  to  5:00 

p.m. 
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Monday.  July  2H,  1997,  9:30  a.m.  to  5:00 

p.m. 
Thursday.  July  31,  1997,  9:30  a.m.  to 

5:00  p.m. 

Subject  Matter:  (1)  Oral  Hearings  and 
Hearings  on  the  Record  on  Objections  to 
the  Commission's  Proposed  Decision  on 
the  Scope  of  the  Holocaust  Survivors 
Claims  Program,  Decision  No.  HS-I. 
issued  June  16,  1997;  (2)  Oral  Hearings 
and  Hearings  on  the  Record  on 
Objections  to  Individual  Proposed 
Decisions  on  Claims  of  Holocaust 
Survivors  Against  Germany:  (3) 
Consideration  of  Individual  Proposed 
Decisions  on  Claims  of  Holocaust 
Survivors  Against  Germany. 

Status:  Closed. 

All  meetings  are  held  at  the  Foreign 
Claims  Settlement  Commission,  600  E 
Street,  N.W.,  Washington,  DC.  Requests 
for  information,  or  advance  notices  of 
intention  to  observe  an  open  meeting, 
may  be  directed  to:  Administrative 
Officer.  Foreign  Claims  Settlement 
Commission,  600  E  Street,  NW..  Room 
6002.  Washington.  DC  20579. 
Telephone:  (202)  616-6988. 

Dated  at  Washington,  DC,  July  2, 1997. 
ludith  H.  Lock. 
Administrative  Officer. 
IFR  Doc.  97-17845  Filed  7-2-97;  5:05  pm] 

BiLUNQ  COOe  4410-01-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

July  2.  1997 

The  Department  of. Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor, 
Departmental  Clearance  Officer,  Theresa 
M.  O'Malley  ((202)  219-5096  ext.  143) 
or  by  E-Mail  to  OMalley- 
Theresa@dol.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  2ia-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday-Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Mine 
Safety  and  Health  .administration  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  (202) 
395-7316,  by  August  7, 1997. 


The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Petitions  for  Modification  of 
Mandatory  Safety  Standards. 

OMB  Number:  1219-0065. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  217. 

Estimated  Time  Per  Respondent:  29 
hours. 

Total  Burden  Hours:  6,400. 

Total  Annualized  Capital/Startup 
costs:  0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $285,651. 

Description:  This  information 
collection  provides  procediu^s  by 
which  a  mine  operator,  representative  of 
miners,  or  independent  contractor  may 
request  reUef  from  a  mandatory  safety 
standard. 

Theresa  M.  O'Malley, 
Departmental  Clearance  Officer. 
[FR  Doc.  97-17740  Filed  7-7-97;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-e7-29] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Manlifts  (29  CFR 
191 0.68(e)(3))— Inspection 
Certifications 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 


paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
.*nd  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  29  CFR 
1910.68(e)(3).  The  Agency  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  8, 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-29.  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  bv  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  Cannon,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW., 
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Washington,  DC  20210.  Telephone: 
(202)  219-8161,  ext.  138.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061,  ext.  100,  or  Barbara  Bielaski  at 
(202)  219-8076,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  on  the  certification  provisions 
of  Manlifts.  contact  OSHA's  WebPage 
on  the  Internet  at  http://www.osha.gov/ 
and  click  on  standards. 

SUPPlfMENTARY  INFORMATKW: 

L  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  inspection  certification  records 
required  in  29  CFR  1910.68(e)(3)  are 
necessary  to  assure  compliance  with  the 
requirement  for  manlifts.  They  are 
intended  to  assure  that  manlifts  have 
monthly  maintenance  checks,  that  the 
limit  switches,  which  are  a  part  of  the 
manlift,  are  inspected  on  a  weekly  basis, 
and  that  the  findings  of  the  inspections 
are  recorded. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
inspection  certification  requirements 
contained  in  29  CFR  1910.68(e)(3)— 
Manlifts  (currently  approved  under 
OMB  Contix)l  No.  1218-0210). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  labor. 
Occupational  Safety  and  Health 
Administration. 

Title:  Manlifts  (29  CFR 
1910.68(e)(3) — Inspection  Certifications. 

OMB  Number:  1218-. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  3,000. 

Frequency:  Monthly;  Weekly. 

Average  Time  per  Response:  1.15 
hours. 

Estimated  Total  Burden  Hours: 
51,005. 

Total  Annualized  Capital/Startup 
Costs:  $0. 


Signed  at  Washington,  D.C..  this  27th  day 
of  June  1997. 
John  F.  Martonik. 

Acting  Director,  Directorate  of  Safety 
Standards  Programs. 

[FR  Doc.  97-17739  Filed  7-7-97;  8:45  am) 
BILLING  COOE  4S10-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration  (OSHA) 

National  Advisory  Committee  on 
Occupational  Safety  and  Health 
(NACOSH);  Notice  of  Meeting 

Notice  is  hereby  given  that  the 
National  Advisory  Conunittee  on 
Occupational  Safety  and  Health 
(NACOSH)  will  meet  on  August  4, 1997, 
from  9:00  a.m.  to  about  3:30  p.m.  in 
Room  N-3437  A-D  of  the  Department  of 
Labor  Building  located  at  200 
Constitution  Avenue  NW,  Washington, 
DC.  Congress  created  NACOSH  under 
section  7(a)  of  the  Occupational  Safety 
and  Healtii  Act  of  1970  (29  U.S.C.  §656) 
to  advise  the  Secretary  of  Labor  and  the 
Secretary  of  Health  and  Human  Services 
on  matters  relating  to  the  administration 
of  this  Act. 

The  NACOSH  meeting  is  open  to  the 
public.  Individuals  with  disabilities 
requiring  certain  accommodations 
should  contact  Theresa  Berry  (phone; 
202-219-8615  ext.  106;  FAX:  202-219- 
5986)  by  July  28,  1997. 

The  agenda  items  include:  a  brief 
overview  of  current  activities  at  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  and  the 
National  Institute  for  Occupational 
Safety  and  Health;  regulatory  and 
legislative  updates;  a  continuing 
discussion  of  OSHA's  11(c)  program, 
cooperative  compliance  programs,  and 
the  strategic  and  annual  performance 
plans;  and  a  report  of  an  ergonomics 
conference. 

Interested  persons  may  file  written 
data,  views  or  statements,  preferably 
with  20  copies,  for  consideration  by 
NACOSH  by  submitting  it  to  Joanne 
Goodell  at  the  address  provided  below. 
Those  submissions  received  by  August 
1,  1997,  will  be  provided  to  NACOSH 
and  included  in  the  record  of  the 
meeting.  Interested  persons  may  also 
request  to  make  an  oral  presentation  by 
submitting  to  Joanne  Goodell  by  July  25, 
1997,  a  summary  of  the  proposed 
presentation,  an  estimate  of  the  time 
desired,  and  a  statemeftit  of  the  interest 
that  the  person  represents.  The  Chair 
may  allow  oral  presentations  at  her 
discretion  and  as  time  permits. 

An  official  record  of  the  meeting  will 
be  available  for  public  inspection  in  the 


OSHA  Technical  Data  Center  (TDC) 
located  in  Room  N-2625  of  the 
Department  of  Labor  Building  (202- 
21^7500).  For  additional  information 
contact:  Joarme  Goodell,  Directorate  of 
Policy,  OSHA;  Room  N-3641,  200 
Constitution  Avenue  NW,  Washington, 
DC  20210  (phone:  202-219-8021. 
extension  107;  FAX:  202-219-4383). 

Signed  at  Washington,  D,C.  this  2nd  day  of 
July,  1997 
Greg  Watchman, 

Acting  Assistant  Secretary  of  Labor. 
!FR  Doc.  97-17741  Filed  7-7-97;  8:45  am) 

BILLING  COOE  461»-aa-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-094] 

Agency  Information  Cotiection: 
Submission  for  OMB  Review, 
Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
7,  1997. 

ADDRESSES:  All  comments  should  be 
addressed  to  Mr.  Robert  J.  Bobek,  Code 
ICB  National  Aeronautics  and  Space 
.administration,  Washington,  DC  20546- 
0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Carmela  Simonson,  Office  of  the 
Chief  Information  Officer,  (202)  358- 
1223. 

Reports: 

Title:  Patent  Waiver  Report. 

OMB  Number:  2700-0050. 

Type  of  Review:  Extension. 

Need  and  Uses:  Reports  are  analyzed 
by  the  NASA  Inventions  and 
Contributions  Board  to  evaluate  the 
progress  made  by  NASA  contractors 
who  received  waiver  of  patent  rights  in 
terms  of  development  and 
commercialization  of  waived 
inventions. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
66. 

Responses  Per  Respondent:  1. 

Estimated  Annual  Responses:  66. 

Estimated  Hours  Per  Request:  2. 

Estimated  Annual  Burden  Hours:  147. 
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Frequency  of  Report:  Annually. 
Donald  |.  Andreona, 
Deputy  Chief  Information  Officer 
(Operations!.  Office  of  the  Administrator. 
IFR  Doc.  97-17767  Filed  7-7-97;  8:45  am] 
BIUJNQ  CODE  7$1(M>1-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-092] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 

DATES:  July  29,  1997,  9:00  a.m.  to  4:00 
p.m.  and  July  30.  1997,  9:00  a.m.  to  1:00 

p.m. 

AOORESSES:  NASA  Headquarters.  300  E 
Street,  SW,  Room  9H40,  Washington. 
DC  20546. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Ralph  C.  Thomas  m.  Office  of  Small 
and  Disadvantaged  Business  Utilization, 
National  Aeronautics  and  Space 
Administration,  Room  9K70.  300  E 
Street  SW.  Washington,  DC  20546.  (202) 
356-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

•  Call  to  Order 

•  Reading  of  Minutes 

•  Small  Business  Implementation 
Plan 

•  Report  on  Action  Items 

•  Public  Comment 

•  Subpanel  Reports 

•  New  Business 

•  Adjourn 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Dated:  June  30.  1997. 

Leslie  M.  Nolan, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  97-17765  Filed  7-7-97;  8:45  am) 

BILUNO  COOE  7510-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-093)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  International  Fire  &  Gas  Sales  & 
Consulting  Service,  Inc..  Epping.  NH. 
has  applied  for  an  exclusive  license  to 
practice  U.S.  Patent  No.  5,625,342, 
entitled  "Plural-Wavelength  Flame 
Detector  that  Discriminates  Between 
Direct  and  Reflected  Radiation,"  which 
is  assigned  to  the  United  States  of 
America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  shoidd  be  sent  to 
Kennedy  Space  Center. 
DATE:  Responses  to  this  notice  must  be 
received  by  September  8,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beth  Vrioni,  John  F.  Kennedy  Space 
Center,  Mail  Code  DE-TPO,  Kennedy 
Space  Center:  FL  32899,  telephone  (407) 
867-2544. 

Dated:  June  25, 1997. 
Edward  A.  Frankle. 

General  Counsel. 

IFR  Doc.  97-17766  Filed  7-7-97;  8:45  am] 

BILUNO  COOE  7510-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Education  and 
Human  Resources;  Committee  of 
Visitors;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for  Education 
and  Human  Resources;  Committee  of  Visitors 
(#1119). 

Date  and  Time:  July  24-25,  1997  from  8:00 
AM  to  5:00  PM. 

Place:  Room  340,  NSF,  4210  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  Gerhard  Salinger, 
Program  Director,  Division  of  Elementary, 
Secondary  and  Informal  Education,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington.  VA  22230.  Telephone:  (703)  306- 
1670. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  jpf  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 


Agenda:  To  provide  oversight  review  of  the 
Instructional  Materials  Development 
Program. 

Reason  For  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  prof>osal  actions  that  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  are  exempt 
under  5  U.S.C.  552b  (c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  97-17719  Filed  7-7-97;  8:45  am) 
WLUNG  COOE  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  Mathematical 
and  Physical  Sciences;  Committee  of 
Visitors;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for 
Mathematical  and  Physical  Sciences  (66). 

Date  and  Time:  July  23-24.  1997,  8:30 
a.m.-6:00  p.m.;  July  25, 1997,  8:30  a.m.- 
3:00p.m. 

Place:  Rm.  310,  NSF,  4201  Wilson 
Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  David  Berley,  Program 
Director  for  Gravitational  Physics, 
Mathematical  Sciences  Division,  National 
Science  Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703)  306- 
1892. 

Purpose  of  Meeting:  To  carry  out 
Committee  of  Visitors  (COV)  review, 
including  examination  of  decisions  on 
proposals,  reviewer  comments,  and  other 
privileged  materials. 

Agenda:  To  provide  oversight  review  of  the 
Physics  programs. 

fleason  for  Closing:  The  meeting  is  closed 
to  the  public  because  the  Committee  is 
reviewing  proposal  actions  that  will  include 
privileged  intellectual  property  and  personal 
information  that  could  harm  individuals  if 
they  are  disclosed.  If  discussions  were  open 
to  the  public,  these  matters  that  a»e  exempt 
under  5  U.S.C.  552b(c)  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act  would  be 
improperly  disclosed. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc.  97-17720  Filed  7-7-97;  8:45  am) 
BILUNG  COOE  7565-01 -M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME:  9:30  a.m.,  Tuesday,  July  15, 1997. 
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PLACE:  The  Board  Room,  5th  Floor,  490 
L'Enfant  Plaza,  SW..  Washington,  DC 
20594. 

STATUS:  Open. 

MATTERS  TO  BE  DISCUSSED: 

6822A    Aircraft  Accident  Report — 
Uncontrolled  Flight  into  Terrain, 
ABX  AIR  INC  (Airborne  Express), 
Douglas  DC-8-63,  N827AX, 
Narrows,  Virginia.  December  22, 
1996. 

NEWS  MEDIA  CONTACT:  Telephone:  (202) 

314-6100. 

FOR  MORE  INFORMATION  CONTACT:  Bea 

Hardesty,  (202)  314-6065. 

Dated:  July  3,  1997. 
Bea  Hardesty, 

Federal  Register  Liaison  Officer. 
[FR  Doc.  97-17926  Filed  7-3-97;  12:26  pm] 
BILUNG  COOE  7533-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-334] 

Ouquesne  Light  Company,  Ohio 
Edison  Company,  Pennsylvania  Power 
Company  (Beaver  Valley  Power 
Station,  Unit  No.  1);  Exemption 


Duquesne  Light  Company  (DLC),  Ohio 
Edison  Company  (OEC),  and 
Pennsylvania  Tower  Compemy  (PPC), 
the  licensees,  are  holders  of  Facility 
Operating  License  No.  DPR-66,  which 
authorizes  operation  of  the  Beaver 
Valley  Power  Station,  Unit  No.  1 
(BVPS-1).  The  license  provides  that  the 
licensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressiuized 
water  reactor  at  the  licensee's  site 
located  in  Beaver  County,  Pennsylvania. 

n 

The  Code  of  Federal  Regulations,  10 
CFR  70.24,  "CriUcality  Accident 
Requirements,"  requires  that  each 
licensee  authorized  to  possess  special 
nuclear  material  shall  maintain  a 
criticality  accident  monitoring  system  in 
each  area  where  such  material  is 
handled,  used,  or  stored.  Subsection 
a(2)  of  10  CFR  70.24  specifies  detection 
and  sensitivity  requirements  that  these 
monitors  must  meet.  Subsection  (a)(3)  of 
10  CFR  70.24  requires  licensees  to 
maintain  emergency  procedures  for  each 
area  in  which  this  licensed  special 
nuclear  material  is  handled,  used,  or 
stored  and  provides  (1)  that  the 
procedures  ensure  that  all  personnel 


withdraw  to  an  area  of  safety  upon  the 
sounding  of  a  criticality  accident 
monitor  alarm,  (2)  that  the  procedures 
must  include  drills  to  familiarize 
personnel  with  the  evacuation  plan,  and 
(3)  that  the  procedures  designate 
responsible  individuals  for  determining 
the  cause  of  the  alarm  and  placement  of 
radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency.  Subsection  fb)(l)  of  10  CFR 
70.24  requires  licensees  to  have  a  means 
to  identify  quickly  personnel  who  have 
received  a  dose  of  10  rads  or  more. 
Subsection  (b)(2)  of  10  CFR  70.24 
requires  licensees  to  maintain  personnel 
decontamination  facilities,  to  maintain 
arrangements  for  a  physician  and  other 
medical  persoimel  qualified  to  handle 
radiation  emergencies,  and  to  maintain 
arrangements  for  the  transportation  of 
contaminated  individuals  to  treatment 
facilities  outside  the  site  boundary. 
Paragraph  (c)  of  10  CFR  70.24  exempts 
Part  50  licensees  from  the  requirements 
of  paragraph  (b)  of  10  CFR  70.24  for 
special  nuclear  material  used  or  to  be 
used  in  the  reactor.  Subsection  (d)  of  10 
CFR  70.24  states  that  any  licensee  who 
believes  that  there  is  good  cause  why  he 
should  be  granted  an  exemption  from  all 
or  part  of  10  CFR  70.24  may  apply  to  the 
Commission  for  such  an  exemption  and 
shall  specify  the  reasons  for  the  relief 
requested. 

ra 

The  special  nuclear  material  that 
could  be  assembled  into  a  critical  mass 
at  BVPS-1  is  in  the  form  of  nuclear  fuel; 
the  quantity  of  special  nuclear  material 
other  than  fuel  that  is  stored  on  site  is 
small  enough  to  preclude  achieving  a 
critical  mass.  The  Commission's 
technical  staff  has  evaluated  the 
possibility  of  an  inadvertent  criticality 
of  the  nuclear  fuel  at  BVPS-1  and  has 
determined  that  such  an  accident  is 
imlikely  to  occur  if  the  licensee  meets 
the  following  seven  criteria: 

1 .  Only  1  pressurized  water  reactor 
fuel  assembly  is  allowed  out  of  a 
shipping  cask  or  storage  rack  at  one 
time. 

2.  With  the  fresh  fuel  storage  racks 
filled  with  fuel  of  tbe  maximum 
permissible  U-235  enrichment  and 
flooded  with  pure  water,  the  maximum 
k-effective  shall  not  exceed  0.95,  at  a 
95%  probability,  95%  confidence  level. 

3.  With  the  fresh  fuel  storage  racks 
filled  with  fuel  of  the  maximum 
permissible  U-235  enrichment  and 
flooded  with  moderator  at  the  (low) 
density  corresponding  to  optimum 
moderation,  the  maximum  k-effective 
shall  not  exceed  0.98,  at  a  95% 
probability,  95%  confidence  level. 


4.  With  the  spent  fuel  storage  racks 
filled  with  fuel  of  the  maximum 
permissible  U-235  eru-ichment  and 
flooded  with  pure  water,  the  maximiun 
k-effective  shall  not  exceed  0.95.  at  a 
95%  probability.  95%  confidence  level. 

5.  The  quantity  of  other  forms  of 
special  nuclear  material,  such  as 
sources,  detectors,  etc..  that  are  stored 
on  site  is  small  enough  to  preclude 
achieving  a  critical  mass. 

6.  Radiation  monitors,  as  required  by 
General  Design  Criterion  63,  are 
provided  in  fuel  storage  and  handling 
areas  to  detect  excessive  radiation  levels 
and  to  initiate  appropriate  safety 
actions. 

7.  The  maximum  nominal  U-235 
enrichment  is  limited  to  5  weight 
percent. 

By  letter  dated  December  18,  1996.  as 
supplemented  April  10  and  June  11, 
1997,  DLC  requested  an  exemption  from 
10  CFR  70.24.  In  this  exemption  request, 
DLC  addressed  the  seven  criteria  given 
above.  The  Commission's  technical  staff 
has  reviewed  DLC's  submittal  and  has 
determined  that  BVPS-1  meets  the 
criteria  for  prevention  of  inadvertent 
criticality;  therefore,  the  staff  has 
determined  that  an  inadvertent 
criticality  in  special  nuclear  materials 
handling  or  storage  areas  at  BVPS-1  is 
highly  unlikely. 

The  purpose  of  the  criticality 
monitors  required  by  10  CFR  70.24  is  to 
ensure  that  if  a  criticality  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  Although  the  staff  has 
determined  that  an  inadvertent 
criticality  event  is  highly  unlikely,  the 
licensee  has  radiation  monitors,  as 
required  by  General  Design  Criterion  63 
(GDC  63).  in  fuel  storage  and  handling 
areas.  These  monitors  will  alert 
personnel  to  excessive  radiation  levels 
and  allow  them  to  initiate  appropriate 
safety  actions.  The  low  probability  of  an 
inadvertent  criticality  together  with  the 
licensee's  adherence  to  GDC  63 
constitutes  good  cause  for  granting  an 
exemption  to  the  requirements  of  10 
CFR  70.24. 

IV 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  70.14,  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  public  interest;  herefore,  the 
Commission  hereby  grants  the  following 
exemption:  DLC,  OEC,  and  PPC  are 
exempt  &x)m  the  requirements  of  10  CFR 
70.24  for  BVPS-1. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 


Federal  Register  /  Vol.  62.  No.  130  /  Tuesday.  July  8,  1997  /  Notices 


36581 


36580 


Federal  Register  /  Vol.  62.  No.  130  /  Tuesday.  July  8.  1997  /  Notices 


granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (62  FR  34320). 

This  exemption  is  effective  upon  . 
issuance. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  97-17748  Filed  7-7-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-387  and  50-388] 

Susquehanna  Steam  Electric  Station 
(Units  1  and  2);  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  For  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22  issued  to  Pennsylvania 
Power  4  Light  Company  (PP&L.  the 
licensee)  for  operation  of  the 
Susquehanna  Steam  Electric  Station 
(SSES).  Units  1  and  2  located  in  Luzeme 
County,  PA. 

The  proposed  amendment  would 
change  the  Technical  Specifications 
(TS)  for  the  two  units  to  clarify  the 
current  methodology  for  laboratory 
analysis  of  used  carbon  samples  for  the 
standby  gas  treatment  system  (SGTS) 
and  the  control  room  emergency  outside 
air  supply  system  (CREOASS). 

PP&L's  request  for  this  license 
amendment  to  be  processed  under 
exigent  circumstances  was  based  on  its 
recent  discovery  that  a  standard  cited  in 
TS  surveillances  was  not  actually  being 
used  for  laboratory  analysis  of  activated 
carbon  samples  taken  from  the  SGTS 
and  CREOASS  at  SSES,  Units  1  and  2. 
Despite  the  fact  that  the  actual  testing 
methodology  being  conducted  on  the 
carbon  samples  is  an  improvement  over 
the  TS  referenced  method,  the  licensee 
has  requested  that  this  amendment  be 
processed  in  an  exigent  matter  to  correct 
this  condition  of  non-compliance  with 
its  TSs.  PP&L  had  determined  that  it 
would  have  been  forced  to  shut  down 
both  units  had  it  not  requested 
enforcement  discretion  to  be  permitted 
to  not  comply  with  the  specified  TS 
surveillance  requirements  until  this 
requested  amendment  could  be 
reviewed  and  approved  by  the  staff.  The 


staff  also  determined  that  the  licensee 
could  not  have  avoided  making  this 
request  since  having  them  strictly 
comply  with  the  TS  methods  would 
have  taken  several  weeks  to  process  new 
testing  purchase  orders  and  additional 
delay  in  compliance. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

Pursuant  to  10  CFR  50.91(a)(6)  for 
amendments  to  be  granted  under 
exigent  circumstances,  the  NRC  staff 
must  determine  that  the  amendment 
request  involves  no  significant  hazards 
consideration.  Under  the  Commission's 
regulations  in  10  CFR  50.92.  this  means 
that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  methods  used  to  test  charcoal  samples 
do  not  increase  the  probability  or 
consequences  of  an  accident  or  malfunction 
of  equipment  important  to  safety  as 
previously  evaluated  in  the  FSAR.  The 
capability  of  the  charcoal  in  SGTS  and 
CREOASS  to  adsorb  iodine  is  a  consideration 
in  assessing  the  consequences  of  an  accident. 
The  limit  on  methyl  iodide  penetration 
assures  that  the  activated  carbon  in  these 
safety-related  systems  will  proWde  the  iodine 
removal  efficiencies  assumed  in  the  accident 
analyses.  The  charcoal  testing  methodology 
currently  being  used  is  equivalent  or  more 
conservative  than  that  specified  in  Technical 
Specifications,  and  thus  provides  assurance 
that  charcoal  meeting  the  acceptance  criteria 
will  perform  as  designed.  These  changes  do 
not  affect  the  probability  of  event  initiators 
or  any  ESF  actuation  setpoints  or  accident 
mitigation  capabilities. 

2.  The  proposed  change  does  not  create  the 
pxjssibiiity  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Testing  on  carbon  samples  is  performed 
offsite,  and  residual  samples  are  not  returned 
to  the  SGTS  or  CREOASS.  Therefore,  the 
testing  methodology  has  no  effect  on  system 
operation.  No  new  or  different  accident 
scenarios,  transient  precursors,  failure 
mechanisms  or  limiting  single  failures  will 
be  intitxluced  as  a  result  of  these  changes. 


3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

The  limit  on  methyl  iodide  penetration 
assures  that  the  activated  cartmn  in  these 
safety-related  systems  will  provide  the  iodine 
removal  efficiencies  assumed  in  the  accident 
analyses.  Use  of  the  ASTM-D-3803-1979 
methodology  more  accurately  assures  that  the 
SGTS  and  CREOASS  perform  their  intended 
design  functions.  This  change  will  not  affect 
system  operation  or  performance.  Therefore, 
there  is  no  reduction  in  the  margin  of  safety. 
Offsite  and  control  room  dose  analyses  are 
notaffected  by  this  change.  All  offsite  and 
control  room  doses  will  remain  within  the 
limits  established  in  the  accident  analyses. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  Uie  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  14  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  14-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
feilure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
14-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance.  The  Commission  expects 
that  the  need  to  take  this  action  will 
occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 ,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Document 
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Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  7, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street,  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the  Osterhout 
Free  Library.  Reference  Department,  71 
South  Franklin  Street,  Wilkes-Barre, 
Pennsylvania  18701.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  die  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Conunission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 


petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  the  amendment  is  issued  before  the 
expiration  of  the  30-day  hearing  |}eriod. 
the  Commission  will  niake  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  If  a 
hearing  is  requested,  the  final 
determination  will  serve  to  decide  when 
the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 


Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  and  to  Jay 
Silberg,  Esquire,  Shaw,  Pittman,  Potts 
and  Trowbridge.  2300  N  Street  NW, 
Washington.  DC  20037.  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  27,  1997,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street, 
NW..  Washington,  DC.  and  at  the  local 
public  dociunent  room,  located  at  the 
Osterhout  Free  Library,  Reference 
Department,  71  South  Franklin  Street. 
Wilkes-Barre,  Pennsylvania  18701. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  July  1997. 
For  the  Nuclear  Regulatory  Commission 

Cheater  Poslumy.  Sr. 

Project  Manager,  Project  Directorate  1-2, 
Division  of  ReactoT  Projects — l/U,  Office  of 
Nuclear  Reactor  Regulation . 
(FR  Doc.  97-17751  Filed  7-7-97;  8:45  am) 
BIL1JN6  CODE  7S«M)1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doctot  Nos.  50-352  and  50-K3] 

Philadelphia  Electric  Company;  Notice 
of  Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Philadelphia 
Electric  Company  (PECO,  the  licensee) 
to  withdraw  its  September  18,  1995, 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  NFP-39 
and  NFP-85  for  the  Limerick  Generating 
Station,  Unit  Nos.  1  and  2,  located  in 
Montgomery  County,  Pennsylvania. 

The  proposed  amendment  would 
have  revised  the  frequency  of 


Federal  Register  /  Vol.  62.  No.  130  /  Tuesday.  July  8,  1997  /  Notices 


36583 


36582 


Federal  Register  /  Vol.  62.  No.  130  /  Tuesday.  July  8.  1997  /  Notices 


calibration  for  the  local  power  range 
monitor  signals  from  every  1000 
Effective  Full  Power  Hours  to  every 
2000  Megawatt  Days  per  Standard  Ton. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  December  4, 
1996  (61  FR  64390).  However,  by  letter 
dated  June  20,  1997,  the  hcensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  September  18,  1995, 
and  the  Ucensee's  letter  dated  June  20, 
1997,  which  withdrew  the  appUcation 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington.  DC. 
and  at  the  local  public  document  room 
located  at  the  Pottstown  Public  Library, 
500  High  Street.  Pottstown.  PA. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  RinaJdi, 

Project  S4anager.  Project  Directorate  1-2, 
Division  of  Reactor  Projects — I/D.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-17749  Filed  7-7-97;  8:45  am) 
MiJNQCOOC  79M-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[DociwtNo.50-160] 

Georgia  Institute  of  Technology, 
Georgia  Tech  Research  Reactor; 
Issuance  of  Final  Director's  Decision 
Under  10  CFR  2.206 

Notice  is  hereby  given  that  the 
Director,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission  (^fRC)  has  issued  a  Final 
Director's  Decision  Under  10  CFR  2.206 
regarding  the  Georgia  Tech  Research 
Reactor  at  the  Georgia  histitute  of 
Technology  in  response  to  a  Petition 
received  from  Ms.  Pamela  Blockey- 
O'Brien  (Petitioner),  dated  October  23, 
1994.  In  issuing  the  Final  Director's 
Decision,  the  NRC  also  considered 
subsequent  letters  from  the  Petitioner 
dated  November  1 2  and  December  4. 
1994:  and  February  21.  February  23. 
March  6.  March  28.  April  19,  May  18, 
June  27,  July  18,  August  18.  August  21. 
August  28,  August  31,  September  17. 
and  October  27,  1995;  and  January  10. 
January  27.  March  14,  and  May  24, 
1996. 

On  October  23,  1994,  the  Petitioner 
requested  (1)  the  shutdown  and 
decontamination  of  the  Georgia  Tech 


Research  Reactor.  (2)  the  revocation  of 
hquid  radioactive  material  release 
authority  to  all  licensees,  (3)  the 
revocation  of  licenses  that  use  the 
principle  of  "as  low  as  reasonably 
achievable."  (4)  the  termination  of 
transportation  of  radioactive  material  by 
mail,  and  (5)  the  modification  to  posting 
requirements  for  radioactive  material.  A 
"Partial  Director's  Decision  Under  10 
CFR  2.206"  (DD-95-15)  dated  July  31. 
1995.  addressed  requests  (2)  through  (5) 
and  all  the  issues  concerning  request  (1) 
except  those  management  and  security 
issues,  which  were  related  to  issues 
pending  in  an  ongoing  licensing 
proceeding  for  the  Georgia  Tech 
Research  Reactor.  The  Partial  Director's 
Decision  denied  the  requested  actions 
based  on  the  evaluation  to  that  time.  See 
DD-95-15.  42  NRC  20-45  (1995). 

This  Final  Director's  Decision 
addresses  the  issues  related  to 
management  and  security,  which  are  the 
remaining  bases  for  Petitioner's  request 
for  the  shutdown  and  decontamination 
of  the  Georgia  Tech  Research  Reactor. 
The  Director  of  the  Office  of  Nuclear 
Reactor  Regulation  has  determined  that 
these  concerns  do  not  provide  a  basis 
for  taking  the  requested  actions. 
Accordingly,  the  remaining  request  of 
the  Petition  has  been  denied  for  the 
reasons  stated  in  the  "Final  Director's 
Decision  Under  10  CFR  2.206"  (DI>-97- 
16),  the  complete  text  of  which  follows 
this  notice.  The  Final  Director's 
Decision  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Sti^t.  NW.  Washington.  DC. 

A  copy  of  this  Final  Director's 
Decision  will  be  filed  with  the  Secretary 
of  the  Commission  for  review  in 
accordance  with  10  CFR  2.206(c).  As 
provided  by  that  regulation,  the 
Decision  will  constitute  the  final  action 
of  the  Commission  25  days  after  the  date 
of  the  issuance  of  the  Decision,  unless 
the  Commission,  on  its  own  motion, 
institutes  a  review  of  the  Decision 
within  that  time. 

Dated  at  Rockville,  Maryland,  this  27th  day 
offline  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  |.  MiragUa, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

Final  Director's  Decision  Under  10  CFR 
2.206 

L  Introduction 

On  October  23,  1994,  Ms.  Pamela 
Blockey-O'Brien  (the  Petitioner)  filed  a 
Petition  with  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  staff 
pursuant  to  10  CFR  2.206.  This  Petition 
requested  that  the  NRC  staff  revoke  the 


hcense  for  the  Georgia  Tech  Research 
Reactor  (GTRR),  shut  down  this  research 
reactor  and  its  support  facilities,  and 
remove  all  radioactive  material  and 
contamination  offsite  to  a  government- 
created  "National  Sacrifice  [AJrea"  such 
as  the  Savannah  River  or  Oak  Ridge 
facilities.  In  addition,  the  Petitioner 
requested  that  the  NRC  staff  withdraw 
all  license  authority  nationwide 
involving  the  discharging  or  dumping  of 
any  quantity  of  radioactive  material  into 
all  the  sewers  or  waters  in  the  United 
States  or  oceans  of  the  world,  and 
withdraw  all  licenses  to  all  nuclear 
facilities,  including  nuclear  power 
plants  (NPPs),  that  operate  under  "as 
low  as  reasonably  achievable"  (ALARA) 
principles.  Finally,  the  Petitioner 
requested  that  the  NRC  staff  prohibit  the 
transportation  of  radioactive  material  by 
mail  and  modify  every  license  issued  to 
transporters  of  radioactive  materials  and 
builders  of  NPPs  to  require  these  parties 
to  put,  in  2  foot  high  letters,  on 
everything  they  transport  or  build,  the 
words  "DANGER— RADIOACTIVE" 
and.  in  smaller  letters,  "there  is  no  safe 
level  of  radiation,  any  exposure  can 
effect  health." 

As  bases  for  the  request  to  shut  down 
and  decontaminate  Georgia  Tech 
Research  Reactor,  the  Petitioner  asserted 
that  (1)  a  water  flume  comes  out  of  the 
groimd  "destabilizing  the  reactor  and 
the  groimd  in  some  way;"  (2) 
"(rjadiation  levels  in  soil  and  vegetaticm 
climb  markedly  in  GA  EPD  [Georgia 
Environmental  Protection  Division] 
dociunents"  around  the  reactor;  (3) 
there  is  no  record  of  air  monitoring  ever 
having  been  done;  (4)  heavy  rainfall 
causes  water  to  back  up  in  the  sewer 
and  drainage  lines  causing  flooding  of 
the  reactor  parking  lot  and  campus,  as 
well  as  causing  sinkholes,  "puff-ups"  on 
campus  ground,  and  welded-shut 
manhole  covers  to  be  blown  off;  (5) 
radioactive  contaminants  have  been 
routinely  discharged  into  the  sanitary 
sewer  from  the  reactor's  waste  water 
holding  tank  and  contamination  spread 
by  backup  of  the  sewage  system;  (6) 
should  the  reactor  be  further 
destabilized,  the  reactor  and  the  tank 
holding  cobalt-60  could  "break  apart," 
causing  radioactive  contaminants  to 
"drain  into  groimdwater/down  sewers/ 
into  the  runoff  ditch;"  (7)  the  reactor  is 
in  an  earthquake  zone;  (8)  there  is 
absolutely  no  reason  to  keep  the  reactor 
operating;  (9)  security  at  the  reactor  is 
extremely  lax;  and  (10)  in  case  of  an 
accident  or  terrorist  attack,  evacuation 
of  the  campus  and  downtown  Atlanta 
would  be  impossible,  especially  during 
the  1996  Olympics. 

In  a  Partial  Director's  Decision  Under 
10  CFR  2.206  dated  July  31, 1995  (DD- 
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95-15),  the  Acting  Director,  Office  of 
Nuclear  Reactor  Regulation  (NRR),  for 
the  reasons  stated  in  that  decision, 
denied  the  Petitioner's  requests  except 
for  the  request  that  the  NRC  staff  revoke 
the  license  of  the  GTRR,  shut  dowrn  this 
research  reactor  and  its  support 
facilities,  and  remove  all  radioactive 
material  and  contamination  off  site  to  a 
government  created  "National  Sacrifice 
[Ajrea"  such  as  the  Savaimah  River  or 
Oak  Ridge  facilities,  insofar  as  that 
request  rested  on  bases  numbers  (8)  and 
(9),  and  that  portion  of  basis  (10)  that 
deals  with  potential  terrorist  attacks,  as 
set  forth  above.  See  Georgia  Institute  of 
Technology  (Georgia  Tech  Research 
Reactor),  DD-95-15,  42  NRC  20,  40  n.37 
(1995).  (The  portion  of  basis  (10)  that 
relates  to  evacuation  and  emergency 
planning  also  is  discussed  in  DI>-95-15, 
42  NRC  at  40-43.) 

Basis  (8)  includes  concerns  that 
substantial  management  deficiencies 
persist.  Basis  (9)  involves  concerns 
about  security.  Basis  (10)  includes 
concerns  about  evacuation  in  case  of  a 
terrorist  attack.  Since  these  concerns 
were  related  to  issues  in  an  ongoing 
license  renewal  proceeding  before  an 
Atomic  Safety  and  Licensing  Board 
(ASLB),  they  were  not  addressed  in  DI>- 
95-15.  The  Commission  ordinarily 
expects  the  staff  to  deny  a  petition  filed 
pursuant  to  10  CFR  §  2.206  that  raises 
the  same  issues  that  are  being 
considered  in  a  pending  adjudication  on 
the  basis  of  the  pendency  of  the 
identical  matters  in  a  proceeding 
involving  the  same  licensee  or  facility. 
Georgia  Power  Co.  (Hatch  Nuclear  Plant, 
Units  1  and  2;  Vogtie  Electric 
Generating  Plant,  Units  1  and  2),  CLI- 
93-15.  38  NRC  1,  2-3  (1993);  see 
General  Public  Utilities  Nuclear  Corp. 
(Three  Mile  Island  Nuclear  Station 
Units  1  and  2;  Oyster  Creek  Nuclear 
Generating  Station),  CLI-85-4,  21  NRC 
561.  563-65  (1985);  Pacific  Gas  and 
Electric  Co.  (Diablo  Canyon  Nuclear 
Power  Plant.  Units  1  and  2).  CLI-81-6, 
13  NRC  443.  446  (1981).  (This  general 
rule  is  not  intended  to  bar  a  p>etitioner 
irova  seeking  immediate  enforcement 
action  from  the  staff  in  circumstances  in 
which  the  presiding  officer  is  not 
empowered  to  grant  such  relief.  Vogtie, 
38  NRC  at  3.)  The  same  result  can  be 
achieved  by  the  staff  deferring 
consideration  of  issues  raised  in  a 
petition  filed  pursuant  to  10  CFR  §  2.206 
that  are  being  considered  in  a  pending 
proceeding  involving  the  same  licensee 
and  facility,  as  was  done  with  regard  to 
Petitioner's  concern  regarding  the 
management  of  the  GTRR.The  NRC  staff 
received  additional  letters  dated 
November  12  and  December  4, 1994, 


and  February  21.  February  23,  March  6. 
March  28.  April  19,  May  18.  June  27. 
and  July  18.  1995,  from  the  Petitioner 
and  also  considered  these  letters  in  DD- 
95-15. 

This  Final  Director's  Decision 
addresses  the  management  concerns  in 
issue  (8)  above  and  security  concerns  in 
issues  (9)  and  (10)  above  for  the  request 
to  shutdown  and  decontaminate  the 
GTRR  in  the  10  CFR  2.206  Petition  of 
October  23.  1994.  The  NRC  staff 
received  additional  letters  from  the 
Petitioner  dated  August  18.  August  21. 
August  28,  August  31,  September  17, 
and  October  27,  1995;  and  January  10, 
January  27,  Marchl4,  and  May  24, 
1996.  All  letters  related  to  this  Petition 
were  considered  in  this  Final  Director's 
Decision  and  have  been  placed  in  the 
Public  Document  Room  and  docketed 
under  the  GTRR  Docket  Number  (50- 
160).  For  the  reasons  set  forth  below,  the 
Petitioner's  remaining  request  is  denied. 

n.  Discussion 

A.  Management  of  the  GTRR 

Petitioner  stated  that  "[tlhere  is  no 
reason  to  keep  the  (GTRR)  operating," 
and  asserted  that  substantial 
management  deficiencies  persist.  As 
stated  above,  DI>-95-15  did  not  address 
the  management  issue  since  it  had  been 
admitted  in  a  proceeding  on  the  renewal 
of  the  license  for  the  GTRR. 

The  history  of  the  license  renewal 
proceeding  is  set  forth  in  the  ASLB's 
Initial  Decision  in  that  proceeding. 
Georgia  Institute  of  Technology  (Georgia 
Tech  Research  Reactor).  45  NRC 

,  LBP  97-7,  slip  op.  at  1- 

5  (April  3,  1997).  A  copy  of  that 
decision  was  sent  to  the  Petitioner.  In 
the  Initial  Decision,  the  ASLB 
concluded,  in  part,  that: 

1.  The  Applicant's  performance  in  the 
post-restart  period,  although  not  entirely 
satisfactory,  has  substantially  improved  since 
the  shutdown  of  the  reactor  in  1988.  Further, 
Georgia  Tech's  performance  in  the  post- 
restart  f>eriod  does  not  support  GANE's 
assertion  that  management  of  the  GTRR  is 
inadequate  and  that  the  license  renewal 
application  should  therefore  be  denied.  Nor 
has  GANE  met  its  burden  of  demonstrating 
that  "substantial  management  deficiencies 
persist." 

2. .  .     We  conclude  that  GANE  has  not 
demonstrated  "management  improprieties  or 
poor  'integrity' .  .  .(that)  relate  directly  to 
the  proposed  licensing  action,"  or  that  "the 
GTRR  as  presently  organized  and  staffed 
[fails  to)  provide  reasonable  assurance  of 
candor  and  willingness  to  follow  NRC 
regulations."  Moreover,  the  evidence 
supports  findings  that  "the  facility's  current 
management  encourages  a  safety-conscious 
attitude,  and  provides  an  environment  in 
which  employees  feel  they  can  freely  voice 
safety  concerns,"  and  there  is  "reasonable 


assurance  that  the  GTRR  facility  can  be  safely 
operated"  in  that  "the  GTRR's  current 
management  (n]either  is  unfit  (njor 
structured  unacceptably." 

3.  The  Applicant's  management  of  the 
Georgia  Tech  Research  Reactor  complies  with 
all  applicable  regulatory  requirements,  and 
provides  reasonable  assurance  that  its 
management  of  the  GTRR  facility,  upon  the 
renewal  of  the  License  No.  R-97,  will  not  be 
inimical  to  the  common  defense  and  security 
or  to  the  health  and  safety  of  the  public.  .  . 

Id.  at  82-83  (citations  omitted). 

The  ASLB's  Initial  Decision 
considered  all  the  evidence  submitted 
on  the  record  during  the  proceeding. 
The  Petitioner  did  not  submit  any 
information  to  the  NRC  in  support  of  its 
Petition  that  was  significantiy  different 
from  the  evidence  considered  by  the 
ASLB  in  the  license  renewal  proceeding 
on  the  management  issue. 

Since  the  ASLB  proceeding  record 
closed  in  June  1996,  four  additional 
NRC  inspections  of  the  GTRR  facility 
have  been  conducted  (NRC  Inspection 
Reports  No.  50-160/96-02,  50-160/96- 
03,  50-160/96-04  and  50-160/96-05 
which  were  sent  to  the  Petitioner). 
Three  of  the  inspections  found  no 
violations;  the  violations  that  were 
found  and  documented  in  NRC 
Inspection  Report  No.  50-160/96-02  do 
not  provide  a  basis  for  changing  the 
NRC  staffs  conclusion  with  regard  to 
Georgia  Tech's  management  of  the 
facility. 

The  NRC  staffs  inspection  findings 
subsequent  to  the  close  of  the  ASLB 
record  do  not  provide  a  basis  for 
concluding  that  substantial  management 
deficiencies  have  arisen  with  regard  to 
the  GTRR  since  the  record  in  the  license 
renewal  proceeding  closed.  The 
Petitioner  does  not  otherwise  provide 
any  information  that  would  be  a  basis 
for  the  NRC  staff  to  conclude  at  this 
time  that  the  management  and 
organization  of  the  Georgia  Tech 
Research  Reactor  fails  to  comply  with 
the  Atomic  Energy  Act  and  NRC 
regulations.  Although  the  Petitioner  in 
very  broad  terms  opposes  operation  of 
the  facility,  the  application  makes  clear 
that  its  intended  purpose  is  in  keeping 
with  lawful  uses  authorized  in  the 
Atomic  Energy  Act  of  1954,  as  amended 
The  proposed  operation  has  been  found 
to  acceptably  comply  with  all  applicable 
NRC  regulatory  requirements.  Based  on 
the  foregoing,  the  NRC  staff  concludes 
that  no  information  has  been  provided 
on  this  issue  to  warrant  the  action 
requested  by  the  Petitioner. 

B.  Security  Issues 

Petitioner  raised  two  issues  regarding 
security,  asserting  that  (1)  security  at  the 
GTRR  is  exti^mely  lax  and  (2)  in  case 
of  accident  or  terrorist  attack. 
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evacuation  of  the  campus  and 
downtown  Atlanta  would  be 
impossible,  esperially  during  the  1996 
Olympics.  These  two  issues  are 
discussed  below. 

Georgia  Tech  has  implemented  a 
security  plan  for  the  research  reactor 
that  is  consistent  with  the  applicable 
requirements  of  10  CFR  Part  73, 
"Physical  Protection  of  Plants  and 
Materials."  This  has  been  confirmed 
through  the  relatively  recent  NRC 
safeguards  and  seciu-ity  related 
inspection  activities  in  NfRC  Inspection 
Reports  No.  50-160/95-02.  50-160/95- 
04.  50-160/95-05,  50-160/96-01,  50- 
160/96-03.  and  50-160/96-04. 
(Inspection  Reports  No.  50-160/95-02, 
50-160/95-04.  and  50-160/96-01  were 
admitted  into  evidence  in  the  license 
renewal  proceeding.) 

Inspection  Report  No.  50-160/95-02 
identified  a  violation  for  a  failure  to 
submit  material  status  reports  in  a 
timely  manner.  Otherwise  the 
inspection  found  that  the  safeguards 
and  security  activities  were  acceptable. 

On  October  26.  1995.  a  television 
news  media  crew  entered  the  Neely 
Nuclear  Research  Center,  which  houses 
the  GTRR,  and  explored  and  filmed 
portions  of  the  center.  In  response,  the 
NRC  conducted  an  inspection  of  the 
GTRR  from  October  3  to  November  3, 
1995,  as  documented  in  NRC  Inspection 
Report  No.  50-160/95-04,  which  states: 

This  Special  announced  safeguards 
inspection  was  conducted  to  review  the 
Circumstances  surrounding  an  uninvited  tour 
of  portions  of  the  Neely  Nuclear  Research 
Center  by  a  television  news  media  crew 
which  occurred,  apparently,  on  the  morning 
of  October  26,  1995.  .  .  Neither  the  licensee 
nor  the  inspector  could  find  any  evidence  of 
a  security  breach  of  the  protected  area.  One 
licensee  employee  was  identified  who  had 
seen  f)arts  of  the  video  made  by  the  television 
crew  supposedly  on  October  26,  1995; 
according  to  that  employee,  the  video  shows 
two  security  doors  being  challenged  by  the 
television  crew  which  remained  locked.  This 
employee  stated  that  the  video  shows  the 
crew  touring  interior  and  exterior  areas  of  the 
Center  which  are  of)en  to  the  public  or 
students  and  staff.  On  November  10,  the 
inspector  viewed  the  television  showing  of 
the  video  taken  during  this  event  and  could 
find  no  indication  that  the  television  crew 
had  unauthorized  access  to  the  protected/ 
radiation  controlled  area.  .  .  No  violations  or 
deviations  were  identified. 

In  view  of  these  inspection  findings,  the 
television  media  crew's  tour  is  not  a  basis  for 
granting  the  Petitioner's  request. 

The  ASLB  discussed  these  events  in 
the  context  of  the  contention  regarding 
management  deficiencies,  and  made 
findings  of  fact  consistent  with  this 
conclusion.  LBP  97-7,  slip  op.  at  51-57. 
It  stated: 


Upon  review  of  the  evidence  of  this  event, 
we  agree  with  the  [s|taff  that  the  Fox 
Television  film  crew's  intrusion  into  the 
reactor  complex  does  not  reflect  inadequate 
management  by  the  [alpplicant.  To  the 
contrary,  the  security  plan  apf»ears  to  have 
worked  as  intended,  in  compliance  with 
applicable  regulatory  requirements.  Further, 
as  observed  by  the  (sltaff.  the  lajpplicant's 
subsequent  decision  to  upgrade  its  security 
measures  beyond  the  requirements  of  the 
security  plan  may  be  viewed  as 
demonstrating  good  managerial  judgment. 
Thus,  this  matter  does  not  provide  grounds 
for  denying  or  conditioning  the  license. 

Id.  at  56-57  (Citation  omitted). 

hispection  Report  No.  50-160/95-05 
refers  to  the  inspection  conducted 
December  5-7,  1995: 

The  special  inspection  addressed  the 
facility's  reactor  statiis,  physical  inventory 
determinations,  and  other  activities 
associated  with  maintaining  a  material 
control  and  accounting  program  within 
regulatory  requirements,  the  licensed 
possession  limit,  and  authorized  uses  of 
special  nuclear  material.  .  .  Within  the 
scope  of  the  inspection,  no  non-compliance 
issues  were  identified.  The  insp)ector 
determined  that  the  licensee  had 
implemented  adequate  controls  for  special 
nuclear  material  (SNM).  and  that  accurate 
SNM  accounting  records  were  tteing 
maintained. 

Inspection  Report  No.  50-160/96-01 
refers  to  the  inspection  conducted  on 
January  17  and  18,  24  and  25.  29  and 
30,  and  February  5-7.  9.  15-18,  and 
March  15,  1996.  This  inspection 
examined  security  provisions  for  fuel 
processing  and  shipment  offsite.  As  an 
additional  precaution  in  regards  to 
security  during  the  Olympic  Games,  the 
licensee  had  determined  to  remove  all 
GTRR  fuel  from  the  facility  prior  to  the 
Games  and  not  to  replace  it  until  after 
the  Games.  The  inspection  found  that  in 
addition  to  meeting  regulatory 
requirements  the  licensee  provided 
additional  measures  (e.g..  a  guard  was 
assigned  to  various  observed  activities). 

Inspection  Report  No.  50-160/96-03 
refers  to  the  inspection  conducted  on 
Jime  17,  18,  and  27.  and  July  3,  5,  and 
11,  1996.  This  inspection  included 
onsite  and  offsite  review  of  security 
preparations  for  the  Olympic  Games. 
The  inspection  concluded:  "The 
controls  implemented  by  the  licensee 
and  the  precautions  taken  are  adequate 
to  protect  licensee  personnel  and  the 
public." 

The  inspection  docimiented  in 
Inspection  Report  No.  50-160/96-04 
was  conducted  on  July  17  and  29, 1996. 
This  inspection  reviewed  the 
preparation  for  the  Summer  Olympic 
Games  and  found  that: 

ITIhe  university  had  taken  additional 
safeguards  measures  to  control  access  to  the 


Campus  and  to  the  Research  Control  Area. 
The  licensee  had  taken  additional  safeguards 
measures  to  control  access  to  the  Neely 
Nuclear  Research  Center  (NNRC).  The 
additional  security  measures  taken  as  a  result 
of  the  1996  Olympic  Games  were  reviewed 
and/or  observed  by  the  inspectors.  .   .  On 
July  17  and  29. 1996.  the  inspectors  visited 
the  Neely  Nuclear  Research  Center,  met  with 
the  Director  of  the  Center,  toured  the  facility 
and  verified  continued  compliance  with  the 
Physical  Security  Plan  (PSP).  The  inspectors 
were  granted  unfettered  access  to  the 
Research  Control  Area  as  well  as  to  the 
Center  and  emergency  access  during  the 
Olympics  was  assured  because  the  inspectors 
and  selected  management  of  Region  U  had 
been  provided  with  special  picture  badges  to 
facilitate  NRC  response.  The  presence  of 
military  police.  Campus  police  and 
additional  State  and  Federal  law  enforcement 
officers  in  the  immediate  vicinity  of  the 
Center  was  oljserved  by  the  inspectors.  The 
access  controls,  tarriers,  assessment 
capabilities,  communication  capabilities  and 
detection  equipment  required  by  the  NRC 
were  in  place.  Additional  exterior  lights  had 
been  installed  by  the  licensee  to  assist 
patrolling  officers.  Additional  fencing  around 
the  Center  was  also  noted  by  the 
inspectors.  .  .  The  inspector  concluded  that 
the  licensee  was  meeting  NRC  requirements 
and  had  effectively  imposed  proactive 
security  measures. 

With  regard  to  the  contention  on  the 
physical  seciu-ity  of  the  site  during  the 
1996  Summer  Olympic  Games  held  in 
Atlanta,  Georgia,  the  ASLB  decision 
observed  that  "the  Applicant, 
responding  to  several  Commission 
inquiries  relative  to  security  at  the 
Olympic  Games,  determined  to  remove 
all  nuclear  fuel  from  the  site  prior  to  the 
Olympic  Games  and  not  to  replace  it 
until  after  the  Games.  The  Commission 
accordingly  remanded  the  security 
contention  to  us  for  appropriate  action 
*  *  *  and  we  issued  a  Partial  Initial 
Decision  dismissing  the  contention  as 
moot."  LBP-97-7,  slip.  op.  at  4.  See 
Georgia  Institute  of  Technology  (Georgia 
Tech  Research  Reactor),  LBP-95-19,  42 
NRC  191  (1995). 

In  summary,  the  physical  security 
plan  was  verified  to  provide  acceptable 
procedures  for  event  response  and 
access  control,  and  the  security 
preparations  for  the  Olympics  were 
acceptable.  Observations  of  the  facility 
and  activities  confirmed  the  use  of 
secvuity-related  equipment  and  controls 
as  required  by  the  physical  security  plan 
and  consistent  with  the  special  nuclear 
material  that  is  present  at  the  facility. 
The  Petitioner  asserted  that  security  at 
the  research  reactor  was  lax;  however, 
access  is  controlled  and  monitored  as 
required.  Further,  this  evaluation 
confirmed  the  continued  acceptability 
of  the  security  provisions  to  deal  with 
potential  terrorists  attacks.  The  findings 
do  not  provide  a  basis  for  changing  the 


conclusion  reached  in  DD-95-15  on  the 
adequacy  of  emergency  plans  for  the 
facility.  DD-95-15,  42  NRC  at  40-43. 
The  NRC  staff  has  found  no  reason  to 
conclude  that  the  security  at  the  reactor 
is  not  acceptable.  The  Petitioner 
provided  no  facts  to  conclude 
otherwise. 

m.  Conclusion 

With  regard  to  the  requests  made  by 
the  Petitioner  discussed  herein,  the  NRC 
staff  finds  no  basis  for  taking  such 
actions.  Accordingly,  the  Petitioner's 
requests  for  action,  pursuant  to  Section 
2.206  on  the  Georgia  Tech  Research 
Reactor,  are  denied. 

A  copy  of  this  Decision  will  be  filed 
with  the  Secretary  for  the  Commission 
as  provided  by  10  CFR  2.206(c)  of  the 
Commission's  regidations.  As  provided 
by  this  regtUation,  the  Decision  will 
constitute  the  final  action  of  the 
Commission  25  days  after  issuance 
unless  the  Commission,  on  its  own 
motion,  institutes  review  of  the  Decision 
in  that  time. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  )une  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank  J.  Miraglia, 

Acting  Director,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-17750  Filed  7-7-97;  8:45  am] 
nUJNO  CODE  75ao-oi-p 


POSTAL  SERVICE 

Revised  Publication  401,  Guide  to  the 
Manifest  Mailing  System 

AGENCY:  Postal  Service. 
ACTION:  Notice. 

SUMMARY:  This  notice  presents  pending 
revisions  to  the  Postal  Service's 
Publication  401,  Guide  to  the  Manifest 
Mailing  System.  This  publication  is  the 
customer's  and  Postal  Service's 
handbook  for  submitting  and  accepting 
manifest  mailings.  It  has  been  updated 
and  revised  to  reflect  changes  that  have 
taken  place  in  the  last  4  years  that  affect 
the  submission  and  acceptance  of 
manifest  mailings.  The  Postal  Service 
expects  the  updated  publication  to  be 
available  this  fall. 

To  ensure  that  this  publication 
continues  to  meet  the  needs  of 
customers,  the  Postal  Service  is  seeking 
comments  from  users  of  manifest 
mailing  systems  and  developers  of 
manifest  software  regarding  the  focus  of 
the  program  revisions  described  in  this 
notice. 

DATES:  Comments  must  be  received  on 
or  before  August  7,  1997. 


ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  the  Manager, 
Business  Mail  Acceptance,  475  L'Enfant 
Plaza  SW,  Room  6801 .  Washington.  DC 
20260-6808.  Copies  of  all  written 
comments  will  be  available  at  the  above 
address  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Moiiday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Amonette,  (317)  870-8246. 
SUPPLEMENTARY  INFOmHA'nON:  The 
following  information  summarizes  the 
most  significant  revisions. 

The  language  of  Publication  401  is 
updated  to  reflect  changes  due  to 
classification  reform.  The  procedures, 
checklists,  and  forms  are  updated  to 
enhance  and  expedite  the  processing  of 
applications  to  manifest  and  the 
acceptance  of  manifest  mailings.  The 
Manifest  Analysis  and  Certification 
(MAC)  program,  certifying  vendor 
software  for  single-piece  rate  manifests, 
is  integrated  into  the  manifest  program 
to  expedite  the  approval  process. 

There  is  a  change  in  the  approval 
process.  Systems  that  calculate  postage 
for  single-piece  rate  domestic  mail 
without  special  services  entered  at  the 
office  where  the  mailings  are  verified 
will  now  be  approved  by  district  postal 
officials  rather  than  by  the  rates  and 
classification  service  centers  (RCSCs). 
This  change  will  expedite  the 
application  and  approval  process.  All 
other  systems  will  continue  to  require 
final  approval  by  the  RCSC  serving  the 
mailer's  location.  In  conjunction  with 
this,  the  application  form  is  reduced 
from  eight  pages  to  three  pages. 

Several  new  forms  have  been 
developed.  A  new  postage  statement,  PS 
Form  3660,  Combined  Postage 
Statement  for  Manifest  Mailings,  makes 
it  possible  for  mailers  to  pay  postage  for 
a  manifest  mailing  of  single-piece  rate 
mixed  classes  of  domestic  mail  (e.g., 
Priority  Mail,  First-Class  Mail,  and 
Parcel  Post)  on  one  postage  statement, 
instead  of  having  to  report  each 
individual  class  on  a  separate  postage 
statement.  A  new  sampling  form  will  be 
used  for  recording  the  postage 
samplings  for  batch  manifest  mailings. 

All  of  the  exhibits  have  been  updated 
and  enhanced,  and  11  new  manifest 
exhibits  have  been  developed  to  present 
the  information  more  clearly. 
Additional  information  is  included 
about  international  mail  manifests  and 
manifests  including  pieces  with  special 
services. 

A  change  in  the  sampling  procediu^ 
and  postage  error  calculation  for 
manifested  piece/pound  rate  Standard 
Mail  (A)  makes  the  error  calculation 
more  accurate  and  equitable.  It  now 


compares  actual  postage  amounts  rather 
than  weight  amoimts  to  determine  the 
accuracy  level. 

Another  change  affects  the  method  of 
adjusting  postage  for  mailings  that  are 
out  of  tolerance.  To  determine  the 
accuracy  of  the  postage  claimed  for  a 
manifest  mailing,  the  Postal  Service 
randomly  samples  a  specified  number 
or  percentage  of  pieces  from  the  mailing 
and  compares  the  postage  claimed  on 
the  manifest  with  the  actual  postage.  If 
there  is  a  difference  and  the  difference 
exceeds  +/  - 1.5%,  then  the  mailing  is 
considered  to  be  out  of  tolerance,  ftior 
to  publication  of  the  July  1993  edition 
of  Publication  401.  postage  was  adjusted 
up  or  down  by  the  percentage  out  of 
tolerance  and  a  10%  penalty  was 
assessed  when  the  mailing  exceeded  the 
accuracy  tolerance.  The  10%  penalty 
was  rescinded  with  implementation  of 
the  July  1993  version  of  Publication  401 
and  postage  was  only  adjusted  up  or 
dowrn  by  the  percentage  out  of  tolerance. 

The  accuracy  level  of  +/  - 1 .5%  is 
used  to  determine  whether  a  mailer's 
system  is  functioning  properly.  If  a 
mailer  exceeds  the  limit  frequenUy,  it 
indicates  that  the  mailer's  system  is  not 
functioning  properly  and  should  be 
corrected.  A  revision  in  this  version  of 
Publication  401  eliminates  the 
adjustment  of  postage  downward  if  the 
acciuBcy  level  is  lower  than  minus 
1.5%.  The  Postal  Service  has  found  that 
far  fewer  than  1%  of  all  manifest 
mailings  nationwide  require  postage 
adjustment  downward  and  believes  that 
this  change  will  not  adversely  impact 
manifest  mailers  because  most  such 
systems  stay  within  the  tolerance  limits. 

Those  systems  that  frequenUy  need 
adjustments  to  ensure  accurate  postage 
pajrment  need  to  be  modified  to  meet 
the  tolerance  level.  Frequent  system 
reporting  errors  cause  the  mailer  and  the 
Postal  Service  to  incur  increased 
administrative  costs.  If  a  system 
regularly  exceeds  the  tolerance  levels, 
then  the  mailer  and  the  Postal  Service 
are  required  to  sample  more  frequently. 
One  of  the  key  requirements  for  mailers 
authorized  to  mail  under  a  MMS  is  the 
responsibility  of  ensuring  the  accuracy 
of  the  system.  As  with  all  mailing 
systems,  the  Postal  Service  will  make 
allowances  for  those  instances  when  a 
usually  accurate  system  breaks  dowrn, 
and  it  can  be  shown  that  adjusting 
postage  downward  is  justified.  In  those 
cases,  the  mailer  can  apply  to  the 
administering  RCSC  for  a  refund. 
Stanley  F.  Mires, 
Chief  Counsel,  Legislative. 
(FR  Doc.  97-17674  Filed  7-7-97;  8:45  am] 
BILUNO  C006  7710-12-P 
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SECURITIES  AND  EXCHANGE 
COMIMISSION 

[RetMse  No.  34-38793;  File  No.  87-24-89] 

Joint  Industry  Plan;  Solicitation  of 
Comments  and  Order  Approving 
Request  to  Extend  Temporary 
Effectiveness  of  Reporting  Plan  for 
Nasdaq/National  Marltet  Securities 
Traded  on  an  Exchange  on  an  Unlisted 
or  Listed  Basis,  Submitted  by  the 
National  Association  of  Securities 
Dealers,  Inc.,  and  the  Boston,  Chicago 
and  Philadelphia  Stock  Exchanges 

June  30.  1997. 

On  June  30,  1997.  the  National 
Association  of  Securities  Dealers.  Inc.. 
on  behalf  of  itself  and  the  Boston, 
Chicago,  and  Philadelphia  Stock 
Exchanges  (collectively, 
"Participants") '  submitted  to  the 
Commission  a  proposal  ^  to  extend  the 
operation  of  a  joint  U-ansaction  reporting 
plan  ("Plan")  for  Nasdaq/National 
Market  ("Nasdaq/NM")  securities  traded 
on  an  exchange  on  an  unlisted  or  listed 
basis.*  The  proposal  would  extend  the 
effectiveness  of  the  Plan,  as  amended  by 
revised  Amendment  No.  9.*  through 


<  The  signatories  to  the  Plan,  i.e.,  the  National 
Association  of  Securities  Dealers,  Inc.  ("NASD"), 
and  the  Chicago  Stock  Exchange.  Inc.  ("Chx") 
(previously,  the  Midwest  Stock  Exchange.  Inc.), 
Philadelphia  Stock  Exchange.  Inc.  ("Phlx"l.  and  the 
Boston  Stock  Exchange.  Inc.  ("BSE"),  are  the 
"Participants."  The  BSE.  however,  joined  the  Plan 
as  a  "Limited  Participant."  and  reports  quotation 
information  and  transaction  reports  only  in  Nasdaq/ 
NM  (previously  referred  to  as  "Nasdaq/NMS") 
securities  listed  on  the  BSE.  Originally,  the 
American  Stock  Exchange.  Inc.  ("Amex").  was  a 
Participant  to  the  Plan,  and  withdrew  from 
participation  in  the  Plan  in  August  1994. 

'  See  letter  from  Robert  E.  Aber.  Nasdaq,  to 
Jonathan  G.  Katz.  Secretary.  Commission,  dated 
June  27. 1997  ("June  1997  Extension  Request").  The 
June  27,  1997  Extension  Request  also  requests  the 
Commission  to  continue  to  provide  exemptive 
relief,  previously  granted  in  connection  with  the 
Plan  on  a  temporary  basis,  from  Rules  llAcl-2  and 
1 1  Aa3-1  under  the  Securities  Exchange  Act  of  1934 
("Act").  Id 

^Section  12  of  the  Act  generally  requires  an 
exchange  to  trade  only  those  securities  that  the 
exchange  lists,  except  that  Section  12(f]  of  the  Act 
permits  unlisted  trading  privileges  ("UTP")  under 
certain  circumstances.  For  example.  Section  12(f). 
among  other  things,  permits  exchanges  to  trade 
certain  securities  that  are  traded  over-the-counter 
("OTC/UTP").  but  only  pursuant  to  a  Commission 
order  or  rule.  The  present  order  fulfills  this  Section 
12(f)  requirement.  For  a  more  complete  discussion 
of  this  Section  12(0  requirement,  see  November 
1995  Extension  Order,  infra  note  9.  at  n.  2. 

*On  March  18,  1996.  the  Commission  solicited 
comment  on  a  revenue  sharing  agreement  among 
the  Participants.  See  March  18,  1996  Extension 
Order,  infra  note  9.  Thereafter,  the  Participants 
submitted  certain  technical  revisions  to  the  revenue 
sharing  agreement  ("revised  Amendment  No.  9"). 
SeeJetter  from  Robert  E.  Aber,  Vice  President  and 
General  Counsel.  Nasdaq,  to  lonathan  Katz. 
Secretary.  SEC.  dated  September  13.  1996.  See  also 
September  16,  1996  Extension  Order,  infra  note  9 
(notice  and  order  recognizing  receipt  of  revised 
Amendment  No.  9). 


December  31.  1997.  The  Commission 
also  is  extending  certain  exemptive 
relief  as  discussed  below.  The  June  1997 
Extension  Request  also  requests  that  the 
Commission  approve  the  Plan,  as 
amended,  on  a  permanent  basis  on  or 
before  December  31.  1997.5  jhe 
Commission  is  approving  the  proposed 
amendment  to  the  Plan  insofar  as  the 
proposal  requests  an  extension  of  the 
effectiveness  of  the  Plan.  During  the  six- 
month  extension  of  the  Plan,  the 
Commission  will  determine  whether  to 
approve  the  proposed  Plan,  as  amended, 
on  a  permanent  basis. 

I.  Background 

The  Commission  originally  approved 
the  Plan  on  June  26.  1990.6  jhe  Plan 
governs  the  collection,  consolidation 
and  dissemination  of  quotation  and 
transaction  information  for  Nasdaq/NM 
securities  listed  on  an  exchange  or 
traded  on  an  exchange  pursuant  to  a 
grant  of  UTP.^  The  Commission 
approved  trading  pursuant  to  the  Plan 
on  a  one-year  pilot  basis,  with  the  pilot 
period  to  commence  when  transaction 
reporting  pursuant  to  the  Plan 
commenced.  Accordingly,  the  pilot 
period  commenced  on  July  12,  1993, 
and  was  scheduled  to  expire  on  July  12, 
1994.*  The  Plan  has  since  been  in 
operation  on  a  pilot  basis.^ 


>Tbe  Chx  and  Phlx  also  request  that, 
commensurate  with  permanent  approval  of  the 
Plan,  the  number  of  Nasdaq/NM  securities  eligible 
for  trading  pursuant  to  the  Plan  be  expanded  to 
include  all  Nasdaq/NM  securities.  See  June  27, 
1997  Extension  Request,  supra  note  2.  See  also 
letter  from  Robert  E.  Aber.  Vice  President  and 
General  Ojunsel,  Nasdaq,  to  Jonathan  G.  Katz. 
Secretary,  Commission,  dated  March  27. 1997 
("March  1997  Extension  Request").  The  NASD 
states  that,  while  it  recognizes  the  benefits  from 
such  an  expansion  in  terms  of  the  promotion  of 
competition  and  protection  of  investors,  it  believes 
a  wholesale  expansion  of  Nasdaq/U  I  K-eligjble 
securities  to  include  all  Nasdaq/NM  securities  is 
inseparable  from  an  expansion  of  Nasdaq's 
Intermarket  Trading  System  ("ITS")/Computer 
Assisted  Execution  Service  ("CAES")  linliage  to 
include  all  exchange-listed  securities.  Id. 

*  See  Securities  Exchange  Act  Release  No.  28146 
(June  26.  1990),  55  FR  27917  ("1990  Plan  Approval 
Order"). 

'  See  Section  12(f)(2)  of  the  Act.  supra  note  3. 

*  See  letter  from  David  T  Rusoff.  Foley  h  Lardner. 
to  Betsy  Prout.  SEC,  dated  May  9,  1994. 

■  See  Securities  Exchange  Act  Release  No.  34371 
(July  13. 1994).  59  FR  37103  ("July  1994  Extension 
Order"),  Securities  Exchange  Act  Release  No. 
35221.  (January  11.  1995).  60  FR  3886  ("lanuary 
1995  Extension  Order").  Securities  Exchange  Act 
Release  No.  36102  (August  14.  1995).  60  FR  43626 
("August  1995  Extension  Order").  Securities 
Exchange  Act  Release  No.  36226  (September  13, 
1995).  60  FR  49029  ("September  1995  Extension 
Order").  Securities  Exchange  Act  Release  No.  36368 
(October  13.  1995).  60  FR  54091  ("October  1995 
Extension  Order").  Securities  Exchange  Act  Release 
No.  36481  (November  13,  1995).  60  FR  58119 
("November  1995  Extension  Order").  Securities 
Exchange  Act  Release  No.  36589  (December  13, 
1995),  60  FR  65696  ("December  13.  1995  Extension 


n.  Description  of  the  Plan 

The  Joint  Industry  Plan  provides  for 
the  collection  from  Plan  Participants, 
and  the  consolidation  and 
dissemination  to  vendors,  subscribers 
and  others  of  quotation  and  transaction 
information  in  "eligible  securities." '° 
The  Plan  contains  various  provisions 
concerning  the  operation  of  the  Plan, 
which  include:  Implementation  of  the 
Plan;  Manner  of  Collecting,  Processing, 
Sequencing,  Making  Available,  and 
Disseminating  Last  Sale  Information; 
Reporting  Requirements  (including 
hours  of  operation);  Standards  and 
Methods  of  Ensuring  Promptness, 
Accuracy,  and  Completeness  of 
Transaction  Reports;  Terms  and 
Conditions  of  Access:  Description  of 
Operation  of  Facility  Contemplated  by 
the  Plan;  Method  and  Frequency  of 
Processor  Evaluation;  Written 
Understandings  of  Agreements  Relating 
to  Interpretation  of,  or  Participation  in, 
the  Plan;  Calculation  of  the  BBO; 
Dispute  Resolution;  Method  of 
Determination  and  Imposition,  and 
Amount  of.  Fees  and  Charges." 

m.  Exemptive  Relief 

In  conjimction  with  the  Plan,  on  a 
temporary  basis  scheduled  to  expire  on 
June  30, 1997,  the  Commission  granted 
an  exemption  to  vendors  from  Rule 
llAcl-2  uinder  the  Act  regarding  the 
calculation  of  the  Best  Bid  and  Offer 
("BBO"),  and  granted  the  BSE  an 
exemption  from  the  provision  of  Rule 
llAa3-l  under  the  Act  that  requires 
transaction  reporting  plans  to  include 
market  identifiers  for  transaction  reports 
and  last  sale  data.  In  the  June  1997 
Extension  Request,  the  Participants 
request  that  the  Commission  grant  an 
extension  of  the  exemptive  relief 
described  above  to  vendors  imtil  such 
time  as  the  calculation  methodology  for 
the  BBO  is  based  on  a  price/size/time 


Order").  Securities  Exchange  Act  Release  No.  36650 
(December  28.  1995).  61  FR  358  ("December  28, 

1995  Extension  Order").  Securities  Exchange  Act 
Release  No.  36934  (March  6,  1996).  61  FR  10408 
("March  6,  1996  Extension  Order"),  Securities 
Exchange  Act  Release  No.  36985  (March  18,  1996). 

61  FR  12122  ("March  18,  1996  Extension  Order"). 
Securities  Exchange  Act  Release  No.  37689 
(September  16. 1996).  61  FR  50058  ("September  16. 

1996  Extension  Order").  Securities  Exchange  Act 
Release  No.  37772  (October  1,  1996).  61  FR  52980 
("October  1,  1996  Extension  Order"),  and  Securities 
Exchange  Act  Release  No.  38457  (March  31. 1997). 

62  FR  16880  ("March  31, 1997  Extension  Order"). 
">The  Plan  defines  "eligible  security"  as  any 

Nasdaq/NM  security  (i)  as  to  which  unlisted  trading 
privileges  have  been  granted  to  a  national  securities 
exchange  pursuant  to  Section  12(f)  of  the  Act.  or  (ii) 
which  is  listed  on  a  national  securities  exchange. 

' '  The  full  text  of  the  Plan,  as  well  as  a  "Concept 
Paper"  describing  the  requirements  of  the  Plan,  are 
contained  in  the  original  filing  which  is  available 
for  inspection  emd  copying  in  the  Commission's 
Public  Reference  Room. 


algorithm.  In  the  June  1997  Extension 
Request,  the  Participants  also  request 
that  the  Commission  grant  an  extension 
of  the  exemptive  relief  described  above 
to  the  BSE  for  so  long  as  the  BSE  is  a 
Limited  Participant  under  the  Plan. 

IV.  Summary  of  Comments 

In  response  to  the  Commission's 
request  for  comment  on  the 
aforementioned  issues,  the  Board  of 
Directors  of  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq")  approved  two 
recommendations  at  its  meeting  on 
March  25,  1997  as  set  forth  below.^2 
These  recommendations  were 
subsequently  ratified  by  the  Board  of 
Governors  of  the  NASD  at  its  meeting  on 
April  10,  1997."  With  respect  to  the 
BBO  calculation  issue,  the  Nasdaq 
Board  approved  a  recommendation  to 
modify  the  methodology  for  calculating 
the  BBO  on  Nasdaq  to  prioritize  quotes 
based  on  a  price/size/time  algorithm 
instead  of  the  current  price/time/size 
algorithm,  provided  that  Nasdaq  market 
makers  are  subject  to  a  minimum  quote 
size  requirement  of  100  shares  for  at 
least  1,000  Nasdaq  securities. >^  With 
respect  to  the  intermarket  linkage  issue, 
the  Nasdaq  Board  approved  a 
recommendation  to  provide  specialists 
on  an  exchange  trading  Nasdaq 
securities  on  an  UTP  basis  access  to 
Nasdaq's  Small  Order  Execution  System 
("SOES"),  or  its  successor  system,  to  the 
same  extent  that  registered  Nasdaq 
market  makers  have  access  to  SOES, 
provided  that  (1)  Nasdaq  market  makers 
are  afforded  virtually  identical  access  to 
the  automated  execution  system 
operated  by  such  UTP  exchange,  and  (2) 
the  order  execution  algorithms  of  the 
exchange's  automated  execution  system 
are  virtually  identical  to  SOES's  or  its 
successor  system.*' 


"See  June  1997  Extension  Request,  supra  note  2. 
See  also  March  1997  Extension  Request,  supra  note 
5. 

"  See  June  1997  Extension  Request,  supra  note  2. 

'*  Sec  June  1997  Extension  Request,  supra  note  2, 
See  also  March  1997  Extension  Request,  supra  note 
S.  In  the  event  that  Nasdaq  develops  the 
technological  capability  to  afford  market  makers 
simultaneous  electronic  access  to  all  market  maker 
quotes  at  the  same  price  level,  the  Nasdaq  Board 
believes  that  the  methodology  used  to  determine 
the  quoted  size  of  the  Nasdaq  market  must  be 
reconsidered  to  accommodate  reflection  of  the  fully 
accessible  size  displayed  on  Nasdaq.  Id 

NASD  Rule  4613(a)(1)(C)  allows  market  makers  to 
reduce  their  minimum  quotation  size  from  1000  to 
100  shares  in  the  first  fifty  Nasdaq  securities  subject 
to  the  Commission's  Limit  Order  Display  Rule.  See 
Securities  Exchange  Act  Release  No.  38512  (April 
15,  1997).  62  FR  38512  (April  21.  1997).  The  NASD 
has  proposed  that  the  Rule  be  expanded  to  apply 
to  100  additional  Nasdaq  securities.  See  Securities 
Exchange  Act  Release  No.  38513  (April  IS.  1997), 
62  FR  19369  (April  21.  1997). 

"Id. 


The  Commission  continues  to  solicit 
comment  on  (1)  whether  the  BBO 
calculation  for  securities  traded 
pursuant  to  the  Plan  should  be  based  on 
a  price/time/size  methodology  or  a 
price/size/time  methodology;  (2) 
whether  there  is  a  need  for  an 
intermarket  linkage  for  order  routing 
and  execution;  and  (3)  whether  there  is 
a  need  for  a  trade-through  rule.*^ 

V.  Solicitation  of  Comment 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  All  submissions  should  refer  to 
File  No.  S7-24-89  and  should  be 
submitted  by  July  29, 1997. 

VI.  Discussion 

The  Commission  finds  that  an 
extension  of  temporary  approval  of  the 
operation  of  the  Plan,  as  amended, 
through  December  31,  1997,  is 
appropriate  and  in  furtherance  of 
Section  llA  of  the  Act  as  it  vfill  provide 
the  Participants  with  additional  time  to 
make  reasonable  proposals  concerning 
the  BBO  calculation  and  whether  there 
is  a  need  for  an  intermarket  linkage  for 
order  routing  and  execution  and  an 
accompanying  trade  through  rule  to 
faciUtate  the  trading  of  OTC  securities 
pursuant  to  UTP.  While  the  Commission 
continues  to  solicit  comment  on  these 
matters,  the  Commission  beUeves  that 
these  matters  should  be  addressed 
directly  by  the  Participants  on  or  before 
October  3, 1997  so  that  the  Commission 
may  have  ample  time  to  determine 
whether  to  approve  the  Plan  on  a 
permanent  basis  by  December  31,  1997. 

The  Commission  further  finds  that  it 
is  appropriate  to  extend  the  exemptive 
relief  from  Rule  llAcl-2  under  the  Act 


'"The  Commission  requests  that  all  comments  be 
submitted  no  later  than  October  3. 1997  so  that  the 
Commission  may  have  adequate  time  to  consider  all 
comments  prior  to  December  31.  1997,  the  date  by 
which  the  Commission  intends  to  determine 
whether  to  approve  the  Plan  on  a  permanent  basis. 


until  the  earlier  of  December  31. 1997  or 
until  such  time  as  the  calculation 
methodology  for  the  BBO  is  based  on  a 
price/size/time  algorithm  pursuant  to 
the  1997  Extension  Request  or  other 
mutual  agreement  among  the 
Participants  approved  by  the 
Commission.  Tlie  Commission  further 
finds  that  it  is  appropriate  to  extend  the 
exemptive  relief  from  Rule  llAa3-l 
imder  the  Act,  that  requires  transaction 
reporting  plans  to  include  market 
identifiers  for  transaction  reports  and 
last  sale  data,  to  the  BSE  through 
December  31. 1997.  The  Commission 
believes  that  the  extensions  of  the 
exemptive  relief  provided  to  vendors 
and  the  BSE,  respectively  are  consistent 
with  the  Act,  the  Rules  thereunder,  and 
specifically  with  the  objectives  set  forth 
in  Sections  12(f)  and  1 1 A  of  the  Act  and 
in  Rules  llAa3-l  and  llAa3-2 
thereimder. 

Vn.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Sections  12(f)  and  llA  of  the  Act  and 
(c)(2)  of  Rule  llAa3-2  thereunder,  that 
the  Participants'  request  to  extend  the 
effectiveness  of  the  Joint  Transaction 
Reporting  Plan,  as  amended,  for 
Nasdaq/National  Market  securities 
traded  on  an  exchange  on  an  imUsted  or 
Usted  basis  through  December  31,  1997. 
and  certain  exemptive  relief  until  such 
time  as  the  calculation  method  for  the 
BBO  is  based  on  a  price/size/time 
algorithm,  is  approved. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  17  CFR  200.3O-3(a)(29). 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-17670  Filed  7-7-97;  8:45  am] 
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[Release  No.  34-38784;  File  No.  600-22] 

Seif-Reculatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  Filing 
and  Order  Granting  Approval  of 
Extension  of  Temporary  Registration 
as  a  Clearing  Agency 

June  27, 1997. 

On  February  28.  1997.  the  MBS 
Clearing  Corporation  ("MBSCC")  filed 
with  the  Securities  and  Exchange 
(Commission  ("Commission")  an 
application  pursuant  to  Section  19(a) ' 
of  the  Securities  Exchange  Act  of  1934 
("Act")  requesting  that  the  Commission 
grant  MBSCC  permanent  registration  as 


>  IS  U.S.C  78s(b). 
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a  clearing  agency  under  Section  17A^  of 
the  Act.  Because  MBSCC's  current 
temporary  registration  expires  on  June 
30,  1997,  the  Commission  is  extending 
MBSCC's  temporary  registration  as  a 
clearing  agency  through  March  31, 1998. 
while  it  completes  its  review  of 
MBSCC's  application  for  permanent 
registration.  The  Commission  is 
publishing  this  notice  and  order  to 
solicit  comments  from  interested 
persons  and  to  extend  MBSCC's 
temporary  registration  as  a  clearing 
agency  through  March  31,  1998. 

On  February  2,  1987,  the  Commission 
granted  MBSCC's  application  for 
registration  as  a  clearing  agency 
pursuant  to  Sections  17A(b)^  and 
1 9(a)(  1 )  ■•  of  the  Act  and  Rule  1 7ab2- 
1(c)  5  thereunder  for  a  period  of  eighteen 
months.^  Subsequently,  the  Commission 
has  issued  orders  that  extended 
MBSCC's  temporary  registration  as  a 
clearing  agency.  The  last  extension 
order  extends  MBSCC's  temporary 
registration  through  June  30,  1997.^ 

As  disc\issed  in  detail  in  the  original 
order  granting  MBSCC's  registration, 
one  of  the  primary  reasons  for  MBSCC's 
registration  was  to  enable  it  to  provide 
for  the  safe  and  efficient  clearance  and 
settlement  of  transactions  in  mortgage- 
backed  securities.  Since  the  original 
temporary  registration  order,  MBSCC 
has  implemented  several  improvements 
to  its  operating  and  financial  standards 
and  continues  to  work  towards 
enhancing  the  safety  and  efficiency  of 
its  operations.  For  example,  over  the 
past  year  MBSCC  has  modified  its  rules 
to  explicitly  state  that  MBSCC  has  a  lien 
on  all  property  placed  in  its  possession 
by  its  participants  in  order  to  ensure 
that  MBSCC  can  cover  a  participant's 
unpaid  obligations  to  MBSCC*  In 
addition.  MBSCC  has  established  the 
Comparison  Only  System  ("COS") 
which  is  a  limited  system  that  allows 
principals  to  compare  trade  data.^ 

MBSCC  has  functioned  effectively  as 
a  registered  clearing  agency  for  over  ten 
years.  Accordingly,  in  light  of  MBSCC's 


M5U.S.C  78q-l. 

M5U.S.C.  78q-l(b). 

M5  U.S.C.  78s(a)(l). 

»17CFR240.17Ab2-l(c). 

*  Securities  Exchange  Act  Release  No.  24046 
(February  2.  1987).  52  FR  4218. 

'Securities  Exchange  Act  Release  Nos.  25957 
(August  2.  1988).  53  FR  29537;  27079  Quly  31. 
1989).  54  FR  32412;  28492  (September  28,  1990),  55 
FR  41148;  29751  (September  27.  1991),  56  FR 
50602:  31750  (January  21.  1993).  58  FR  6424;  33348 
(December  15,  1993).  58  FR  68183;  35132 
(December  21,  1994).  59  FR  67743;  and  37372  (June 
26.  1996).  61  FR  35281. 

•Sectirifies  Exchange  Act  Release  No  38598  (May 
9.  1997).  62  FR  27091  (File  No.  MBS-96-081. 

■Securities  Exchange  Act  Release  No.  38461 
(April  I.  1997).  62  FR  16634  [File  No.  MBS-97-03). 


past  performance  and  the  need  for 
continuity  of  the  services  MBSCC 
provides  to  its  participants,  the 
Commission  believes  that  it  is  necessary 
and  appropriate  in  the  public  interest 
and  for  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions  to  extend  MBSCC's 
temporary  registration  through  March 
31. 1998.  During  this  temporary 
registration  period,  the  Commission  will 
continue  its  review  of  MBSCC's 
application  for  permanent  registration. 
Any  comments  received  during 
MBSCC's  temporary  registration  will  be 
considered  in  conjunction  with  the 
Commission's  consideration  of  whether 
to  grant  MBSCC  permanent  registration 
as  a  clearing  agency  under  Section 
17A(b)>oofthe  Act. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  emd  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  request  for 
permanent  registration  as  a  clearing 
agency  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
extension  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Conunission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  IX]  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  File  No.  600-22. 

Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  extending 
MBSCC's  temporary  registration  as  a 
clearing  agency  is  consistent  with  the 
Act  and  in  particular  with  Section  1 74 '  ^ 
of  the  Act. 

It  is  therefore  ordered,  pursuant  to 
Section  19(a)  of  the  Act,  that  MBSCC's 
temporary  registration  as  a  clearing 
agency  (File  No.  600-22)  be,  and  hereby 
is.  extended  through  March  31,  1998. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-17671  Filed  7-7-97;  8:45  am) 
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June  30. 1997. 

Piirsuant  to  Section  19(b)  (1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)  (1).  notice  is 
hereby  given  that  on  June  23. 1997.  the 
Chicago  Board  Options  Exchange,  Inc. 
("CBOE"  or  "Exchange")  filed  vdth  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ID  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  hereby  proposes  to  amend 
certain  of  its  rules  to  provide  for  the 
listing  and  trading  on  the  Exchange  of 
options  on  the  Dow  Jones  Industrial 
Average™  ("DJIA"  or  "Index"),  a 
broad-based  index  designed  by  Dow 
Jones  8t  Company,  Inc.  ("Dow 
Jones'™").!  Options  on  the  DJIA^^  will 
be  cash-settled  and  will  have  European- 
style  exercise  provisions.  The  Exchange 
also  proposes  to  amend  its  rules  to 
provide  for  the  trading  of  Flexible 
Exchange  Options  ("FLEX  Options")  on 
the  DJIA.  The  text  of  the  proposed  rule 
change  is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 


">15  U.S.C.  78q-l(b). 

>»  15  U.S.C.  78q-l. 

"17  CFR  20O.3O-3(a)(SOMi). 


'  "Dow  Jones."  and  "Dow  Jones  Industrial 
Average  ■■■""  are  trademarks  of  Dow  Jones  & 
Company.  Inc.  and  have  been  licensed  for  use  for 
certain  purposes  by  CBOE.  CBOE's  options  based 
on  the  Dow  Jones  Industrial  Average  are  not 
sponsored,  endorsed,  sold  or  promoted  by  Dow 
Jones,  and  Dow  Jones  makes  no  representation 
regarding  the  advisability  of  investing  in  such 
products. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European-style 
stock  index  options  on  the  DJIA.  The 
DJIA  is  a  price-weighted  index  of  30  of 
the  largest,  most  liquid  stocks  traded  on 
organized  U.S.  securities  markets.^ 
Options  initially  will  be  based  on  one- 
one  hundredth  of  the  DJIA.  Options  on 
an  underlying  level  of  one-tenth  of  the 
DJIA  may  be  introduced  at  a  later  date. 
The  purpose  of  offering  options  based 
on  either  one-one-hundredth  or  one- 
tenth  is  to  offer  contracts  which  appeal 
to  both  retail  and  institutional  investors. 
Each  contract  would  have  a  different 
ticker  symbol  to  eliminate  any  potendal 
confusion. 

Index  Design.  The  DJIA  has  been 
designed  to  measure  the  performance  of 
certain  high  capitalization  stocks.  The 
DJIA  has  been  calculated  by  Dow  Jones 
&  Company  since  1896  and  is  the  most 
commonly  watched  index  of  the  U.S. 
stock  market.  The  DJIA  is  a  price- 
weighted  index  with  each  stock 
affecting  the  Index  in  proportion  to  its 
market  price.  Each  stock  in  the  Index  is 
eligible  for  options  trading. 

Exhibit  B  illustrates  the  capitalization 
and  weighting  of  the  DJIA  component 
securities,  as  well  as  shares  outstanding 
and  prices  on  June  5,  1997.  On  that  date, 
the  30  stocks  ranged  in  capitalization 
from  $5.9  billion  to  $200.0  billion.  The 
total  market  capitalization  of  the  Index 
was  $1.7  trillion,  the  average 
capitalization  of  the  firms  in  the  Index 
was  $57.0  billion  and  the  median 
capitalization  was  $40.6  billion.  The 
largest  stock  accounted  for  6.30%  of  the 
total  weight  of  the  Index,  while  the 


'  Exhibit  B  to  the  proposed  rule  filing  contains 
the  component  securities  of  the  DJIA  and  their 
respective  weights,  and  is  available  at  CBOE  or  at 
the  Commission,  as  noted  in  Section  IV  beow. 


smallest  accounted  for  1.46%.  The  top 
5  components  accounted  for  26.18%  of 
the  weight  of  the  Index. 

Calculation.  The  DJIA  is  a  price- 
weighted  index.  The  level  of  the  Index 
reflects  the  total  price  of  the  component 
stocks  divided  by  the  Index  Divisor.  The 
DJIA  was  first  calculated  on  May  26, 
1896  and  the  index  value  was  40.94  on 
that  date.  The  Index  had  a  closing  value 
of  7305.29  on  June  5, 1997.  The  daily 
calculation  of  the  DJIA  Index  is 
computed  by  dividing  the  aggregate 
price  of  the  companies  in  the  Index  by 
the  Index  Divisor.  The  Divisor  keeps  the 
Index  comparable  over  time  and  is 
adjusted  periodically  to  maintain  the 
Index.  The  values  of  the  Index  will  be 
calculated  by  Dow  Jones  &  Company  or 
its  designee  and  will  be  disseminated  at 
15-second  intervals  during  regular 
CBOE  trading  hours  to  market 
information  vendors  via  the  Options 
Price  Reporting  Authority  ("OPRA")  or 
the  Consolidated  Tape  Association 
("CTA"). 

Maintenance.  Dow  Jones  is 
responsible  for  maintenance  of  the  DJIA. 
Index  maintenance  includes  monitoring 
and  completing  the  adjustments  for 
company  additions  and  deletions,  stock 
splits,  stock  dividends  (other  than  an 
ordinary  cash  dividend),  and  stock  price 
adjustments  due  to  company 
restructuring  or  spinoffs.  If  required,  the 
Index  Divisor  will  be  adjusted  to 
account  for  any  of  the  above  changes. 
Generally,  index  components  are 
replaced  infi«quenUy.  The  editors  of  the 
Wall  Street  Journal  are  responsible  for 
component  additions  and  deletions. 
These  changes  are  announced  in  the 
Wall  Street  Journal  and  through  the 
Dow  Jones  New  Service  generally  three 
to  five  days  prior  to  implementation. 
The  DJIA  has  been  composed  of  30 
stocks  since  1928  and  it  is  expected  that 
it  will  remain  at  30  stocks. 

Index  Option  Tmding.  In  addition  to 
regular  Index  options,  the  Exchange 
may  provide  for  the  listing  of  long-term 
index  option  series  ("LEAPS*").  For 
LEAPS,  the  underlying  value  would  be 
computed  at  one-tenth  or  one-one- 
hundredth  of  the  DJIA,  as  applicable. 
Reduced-value  LEAPS  will  not  be 
available  based  on  one-one-thousandth 
of  the  DJIA.  The  current  and  closing 
index  value  of  any  such  reduced-value 
LEAP  will,  after  such  initial 
computation,  be  rounded  to  the  nearest 
one-hundredth.  The  Exchange  will  also 
provide  for  the  trading  of  FLEX  Options 
on  the  Index. 

Strike  prices  for  options  based  on  one- 
one-hundredth  of  the  Index  will  be  set 
to  bracket  the  Index  in  Vz  point 
increments  or  greater.  These  V2  point 
increments  correspond  to  5-point 


increments  in  other  broad-based  index 
options,  such  as  the  S&P  100  and  S&P 
500,  because  the  size  of  the  contract  will 
be  approximately  one-tenth  of  the  size 
of  the  option  contracts  on  those  other 
broad-tjased  indexes.  Strike  prices  for 
options  based  on  one-tenth  of  the  Index 
will  be  set  in  5-point  increments.  The 
trading  hours  for  options  on  the  Index 
will  be  from  8:30  a.m.  to  3:15  p.m. . 
Chicago  time.  Options  based  on  the 
DJIA  will  be  listed  in  up  to  three  near- 
term  months  plus  up  to  three  months 
from  the  March  quarterly  cycle. 

The  Exchange  is  also  proposing  to  add 
an  interpretation  to  Rule  6.42  to 
establish  the  minimum  increment  for 
bids  and  offers  in  the  DJIA  at  sixteenths 
of  a  dollar.  Rule  6.42  currentiy  requires 
bids  and  offers  to  be  expressed  in 
eighths  of  $1,  except  for  those  series 
trading  below  $3.  Exhibit  C  presents 
proposed  contract  specifications  for 
options  on  the  DJIA. 

FLEX  Option  Trading.  The  Exchange 
is  proposing  changes  to  its  FLEX  rules 
to  provide  for  the  trading  of  FLEX 
options  on  the  DJIA.  The  proposed 
changes  include  an  amendment  to  the 
FLEX  Option  position  limits.  The 
change  would  apply  the  same  limits  to 
positions  in  options  on  the  DJIA  that 
exist  for  positions  in  other  indexes  in 
the  FLEX  program;  the  limits  are 
200,000  contracts  on  the  same  side  of 
the  market.  For  purposes  of  determining 
compliance  with  these  limits,  every  10 
option  contracts  based  on  the  one-one 
hundredth  of  the  DJIA  should  be 
counted  as  one  contract. 

Exercise  and  Settlement.  The 
proposed  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 
Trading  in  the  expiring  contract  month 
will  normally  cease  at  3:15  p.m. 
(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  Index 
(ordinarily  the  Thursday  before 
expiration  Saturday,  unless  there  is  an 
intervening  holiday).  The  exercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  calculated  by  Dow 
Jones  3  based  on  the  opening  prices  of 
the  component  securities  on  the 
business  day  prior  to  expiration.  If  a 
stock  fails  to  open  for  trading,  the  last 
available  price  on  the  stock  will  be  used 
in  the  calculation  of  the  Index,  as  is 
done  for  currentiy  listed  indexes.* 


'  Phone  conversation  between  Eileen  Smith. 
Director.  Research  and  Product  Development. 
CBOE.  and  Heather  Seidel.  Attorney.  Market 
Regulation.  Commission,  on  June  30.  1997 

*The  Commission  notes  that  pursuant  to  Article 
XVII.  Section  4  of  the  Options  Clearing 
Corporation's  ("OOC")  by-laws.  OCC  is  empowered 
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When  the  last  trading  day  is  moved 
because  of  Exchange  holidays  (such  as 
when  CBOE  is  closed  on  the  Friday 
before  expiration),  the  last  trading  day 
for  expiring  options  will  be  Wednesday 
and  the  exercise  settlement  value  of 
Index  options  at  expiration  will  be 
determined  at  the  opening  of  regular 
Thursday  trading. 

Surveillance.  The  Exchange  will  use 
the  same  surveillance  procedures 
currently  utilized  for  each  of  the 
Exchange's  other  index  options  to 
monitor  trading  in  Index  options.  Index 
LEAPS,  and  FLEX  Options  on  the  DJIA. 

Position  Limits.  The  Exchange 
proposes  to  establish  position  limits  for 
options  on  the  DJIA  at  1.000,000 
contracts  on  either  side  of  the  market  for 
option  contracts  that  are  based  on  one- 
one  hundredth  of  the  value  of  the  DJIA 
and  100,000  for  contracts  based  on  one- 
tenth  of  the  value  of  the  DJIA.  Positions 
in  options  based  on  either  level  of  the 
DJIA  will  be  aggregated  for  purposes  of 
determining  compliance  with  position 
limits;  positions  in  options  based  on 
one-tenth  of  the  value  of  the  DJIA  must 
be  multiplied  by  a  factor  of  10,  then 
aggregated  with  options  based  on  one- 
one  hundredth  of  the  value  of  the  DJIA. 
The  broad-based  index  hedge  exemption 
will  be  2,500,000  contracts  for  options 
based  on  one-one  hundredth  of  the  DJL\ 
and  250,000  contracts  for  options  based 
on  one-tenth  of  the  DJIA.  These  limits 
are  roughly  equivalent,  in  dollar  terms, 
to  the  limits  applicable  to  options  on  the 
S&P  500,  a  broad-based  A.M. -settled 
index  option. 

Exchange  Rules  Applicable.  As 
modified  herein,  the  Rules  in  Chapter 
XXrV  will  be  applicable  to  options  on 
the  DJL\.  Broad-based  margin  rules  will 
apply  to  the  Index.  The  Exchange  is 
proposing  to  amend  Chapter  XXTV,  Rule 
24.14,  Disclaimers,  to  identify  Dow 
Jones  and  Company,  Inc.  as  the  index 
reporting  authority  for  the  DJIA  and 
other  Dow  Jones  products. 

Capacity.  CBOE  believes  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  from  the 
introduction  of  options  on  the  DJIA. 
CBOE  has  also  been  informed  that 
OPRA  also  has  the  capacity  to  support 
the  new  series.^  In  making  this 


to  fix  an  exercise  settlement  amount  in  the  event 
it  determines  a  current  index  value  is  unreported 
or  otherwise  unavailable.  Further.  OCC  has  the 
authority  lo  fix  an  exercise  settlement  amount 
whenever  the  primary  market  for  the  securities 
representing  a  substantial  part  of  the  value  of  an 
underlying  index  is  not  open  for  trading  at  the  time 
when  the  current  index  value  {i.e.,  the  value  used 
for  exercise  settlement  purposes)  ordinarily  would 
be  determined.  See  Securities  Exchange  Act  Release 
No.  37315  (June  17,  1996).  61  FR  42671  (order 
approving  SR-CXX-95-19). 
»  See  Exhibit  D. 


determination,  the  Exchange  notes  that 
OPRA  has  made,  and  is  in  the  process 
of  making,  significant  enhancements  to 
its  capacity.  These  enhancements 
include:  upgrades  to  computers; 
additional  lines  to  firms,  vendors  and 
exchanges;  and  the  introduction  of  new 
technology  incorporating  high  speed 
data  transmission.  All  of  these 
enhancements  will  be  in  place  prior  to 
the  scheduled  introduction  of  these 
options  contracts  and  will  give  more 
than  sufficient  capacity  to  deal  with 
these  and  other  new  products. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act*  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  ^  in  particular  in  that  it  will 
permit  trading  in  options  based  on  the 
DJIA  pursuant  to  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and 
thereby  will  provide  investors  with  the 
ability  to  invest  in  options  based  on  an 
additional  index. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 


Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tliat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-97-26  and  should  be 
submitted  by  July  29, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-17663  Filed  7-7-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38791;  Hie  No.  SR-CBOE- 
97-28] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Listing  of 
Regular  Options,  Full  and  Reduced 
Value  Long-Term  Index  Options,  and 
FLEX  Options  on  the  Dow  Jones  Utility 
Average 

June  30,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  23, 
1997,  the  Chicago  Board  Options 
Exchange,  toe.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  certain  of  its  rules  to  provide  for 
the  listing  and  trading  on  the  Exchange 
of  options  on  the  Dow  Jones  Utility 
Average™  ("DJUA"  or  "Index"),  a 
narrowbased  index  designed  by  Dow 
Jones  &  Company,  toe.  ("Dow 
Jones)™**)  3  Options  on  the  DJUA  will 
be  cash-settled  and  will  have  European- 
style  exercise  provisions^  The  Exchange 
also  proposes  to  amend  its  rules  to 
provide  for  the  tradtog  of  Flexible 
Exchange  Options  ("FLEX  Options")  on 
the  DJUA. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

to  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  exammed  at 
the  places  specified  to  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-settled,  European-style 
stock  index  options  on  the  DJUA.  The 
DJUA  is  a  price- weighted  todex  of  15  of 
the  largest,  most  liquid  U.S.  utility 
industry  stocks.'*  Options  will  be  based 
on  the  toll  value  of  the  DJUA  level. 

Index  Design.  The  DJUA  has  been 
designed  to  measure  the  performance  of 
certain  high  capitalization  utility  stocks. 
The  DJUA  has  been  calculated  by  Dow 
Jones  &  Company,  toe.  smee  January 


•15U.S.C7«f(b). 
M5U.S.C78flb)(5). 


»17CFR200.30-3(a)(12). 
'  15  U.S.C  78»(b)(l). 
»17CFR240.19b-«. 


'"Dow  Jones  TM**  and  "Dow  Jones  Utility 
Average  '''*'•*  *  are  trademarks  of  Dow  Jones  & 
Company,  Inc.  and  have  been  licensed  for  use  for 
certain  purposes  by  the  Chicago  Board  Options 
Exchange,  Inc.  CBOE's  options  based  on  the  Dow 
Jones  Utility  Average  are  not  sponsored,  endorsed, 
sold  or  promoted  by  Dow  Jones,  and  Dow  Jones 
makes  no  representation  regarding  the  advisability 
of  investing  in  such  products. 

*  A  list  of  the  component  stocks  and  their  relative 
weights  was  submitted  by  the  Exchange  as  Exhibit 
B  to  the  rule  filing.  Exhibit  B  is  available  at  the 
Exchange  and  at  the  Commission  at  the  address  in 
Section  IV.  infra. 


1929  and  is  the  one  of  the  most 
commonly  watched  indexes  of  the  U.S. 
stock  market.  The  DJUA  is  a  price- 
weighted  index  with  each  stock 
affecting  the  todex  in  proportion  to  its 
market  price.  Each  stock  in  the  todex  is 
eligible  for  options  trading.  The 
Exchange  believes  that  options  on  the 
DJUA  meet  the  generic  listing  criteria 
for  options  on  narrow-based  indexes 
which  would  have  entitled  the 
Exchange  to  file  for  approval  of  the 
listing  of  this  product  with  the 
Commission  under  Exchange  Rule 
24.2(b)  as  a  stated  policy,  practice,  or 
interpretation  within  the  meaning  of 
paragraph  (3)(A)  of  subsection  19(b)  of 
the  Exchange  Act. 

On  June  5,  1997,  the  15  stocks  ranged 
in  capitalization  from  $2.1  billion  to 
SI 4.1  billion.  The  total  market 
capitalization  of  the  todex  was  $107.5 
billion,  the  average  capitalization  was 
$7.2  billion  and  ^e  median 
capitalization  of  the  firms  to  the  todex 
was  $6.9  billion.  The  largest  stock 
accounted  for  13.18%  of  the  total 
weighting  of  the  todex,  while  the 
smallest  accounted  for  3.01%.  The  top 
five  stocks  in  the  todex  accounted  for 
49.8%  of  the  total  weightmg  of  the 
todex. 

Calculation.  The  DJUA  is  a  price- 
weighted  index.  The  level  of  the  todex 
reflects  the  total  price  of  the  component 
stocks  divided  by  the  todex  Divisor.  The 
DJUA  was  first  calculated  on  January  2, 
1929  and  the  index  value  was  85.64  on 
that  date.  The  todex  had  a  closing  value 
of  221.11  on  June  5,  1997.  The  daily 
calculation  of  the  DJUA  is  computed  by 
dividing  the  aggregate  price  of  the 
companies  to  the  todex  by  the  todex 
Divisor.  The  Divisor  keeps  the  todex 
comparable  over  time  and  is  adjusted 
periodically  to  maintain  the  todex.  The 
values  of  the  todex  will  be  calculated  by 
Dow  Jones  &  Company  or  its  designee 
and  will  be  disseminated  at  15-second 
intervals  during  regular  CBOE  tradtog 
hours  to  market  information  vendors  via 
the  Options  Price  Reporting  Authority 
or  the  Consolidated  Tape  Association, 

Maintenance.  Dow  Jones  is 
responsible  for  maintenance  of  the 
DJUA.  todex  matotenance  includes 
monitoring  and  completing  the 
adjustments  for  company  additions  and 
deletions,  stock  splits,  stock  dividends 
(other  than  an  ordinary  cash  dividend), 
and  stock  price  adjustments  due  to 
company  restructuring  or  spinoffs.  If 
required,  the  Index  Divisor  will  be 
adjusted  to  accoimt  for  any  of  the  above 
changes.  Generally,  todex  components 
are  replaced  tofrequently.  The  editors  of 
the  Wall  Street  Journal  are  responsible 
for  component  additions  and  deletions. 
These  changes  are  announced  to  the 


Wall  Street  Journal  and  through  the 
Dow  Jones  News  Service  prior  to 
implementation.  Currently  the  DJUA 
has  15  components,  and  it  is  expected 
that  it  will  remain  at  15  components. 

Index  Option  Trading.  In  addition  to 
regular  todex  options,  the  Exchange 
may  provide  for  the  listing  of  long-term 
index  option  series  ("LEAPS*"}  and 
reduced-value  LEAPS  on  the  todex.  For 
reduced-value  LEAPS,  the  underlying 
value  would  be  computed  at  one-tenth 
of  the  todex  level.  TJbe  current  and 
closing  todex  value  of  any  such 
reduced- value  LEAP  will,  after  such 
initial  computation,  be  rounded  to  the 
nearest  one-hundredth.  The  Exchange 
will  also  provide  for  the  trading  of  FLEX 
Options  on  the  Index. 

Strike  prices  will  be  set  to  bracket  the 
todex  to  2  V2  point  increments  or  greater. 
The  minimum  tick  size  for  series  trading 
below  $3  will  be  Visth  and  for  series 
tradtog  above  $3  the  minimum  tick  will 
be  Vsth.  The  trading  hours  for  options 
on  the  Index  will  be  from  8:30  a.m.  to 
3:02  pjn.  Chicago  time. 

FLEX  Option  Trading.  The  Exchange 
is  propostog  changes  to  its  FLEX  rules 
to  provide  for  the  trading  of  FLEX 
options  on  the  DJUA.  The  proposed 
changes  include  an  amendment  to  the 
FLEX  Option  position  limits.  Position 
limits  would  be  as  established  by  the 
Exchange  but  to  no  event  would  be 
greater  than  five  times  the  limits  for 
standard  options  on  the  DJUA. 

Exercise  and  Settlement.  The 
proposed  options  on  the  todex  will 
expire  on  the  Saturday  following  the 
third  Friday  of  the  expiration  month. 
Trading  in  the  expiring  contract  month 
will  normally  cease  at  3:02  p.m. 
(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  todex 
(ordinarily  the  Thursday  before 
expiration  Saturday,  imless  there  is  an 
intervening  holiday).  The  exercise 
settlement  value  of  the  todex  at  option 
expiration  will  be  calculated  by  Dow 
Jones  based  on  the  opening  prices  of  the 
component  securities  on  the  business 
day  prior  to  expiration.  If  a  stock  fails 
to  open  for  trading,  the  last  available 
price  on  the  stock  will  be  used  in  the 
calculation  of  the  index,  as  is  done  for 
currently  listed  todexes.^  When  the  last 


'  The  Commission  notes  that  pursuant  to  Article 
XVII,  Section  4  of  the  Options  Clearing 
Corporation's  ("OCC  ")  by-laws.  OCC  is  empowered 
to  fix  an  exercise  settlement  amount  in  the  event 
it  determines  a  current  index  value  is  unreported 
or  otherwise  unavailable.  Further.  OCC  has  the 
authority  to  fix  an  exercise  settlement  amount 
whenever  the  primary  market  lor  the  securities 
representing  a  substantial  part  of  the  value  of  an 
underlying  index  is  not  open  for  trading  at  the  time 
when  the  current  index  value  (i  e..  the  value  used 
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trading  day  is  moved  because  of 
Exchange  holidays  (such  as  when  CBOE 
is  closed  on  the  Friday  before 
expiration),  the  last  trading  day  for 
expiring  options  will  be  Wednesday  and 
the  exercise  settlement  value  of  Index 
options  at  expiration  will  be  determined 
at  the  opening  of  regular  Thursday 
trading. 

Surveillance.  The  Exchange  will  use 
the  same  surveillance  procedures 
currently  utilized  for  each  of  the 
Exchange's  other  index  options  to 
monitor  trading  in  Index  options,  Index 
LEAPS,  and  FLEX  Options  on  the  DJUA. 

Position  Limits.  Options  on  the  DJUA 
would  be  subject  to  the  position  limits 
for  industry  index  options  set  forth  in 
Rule  24. 4A.  Currently,  standard  options 
on  the  DJUA  would  qualify  for  a 
position  limit  of  15.000  contracts  under 
the  terms  of  Rule  24. 4A. 

Exchange  Rules  Applicable.  As 
modified  herein,  the  Rules  in  Chapter 
XXrV  will  be  applicable  to  Options  on 
the  DJUA.  Narrow-based  margin  rules 
will  apply  to  the  Index  as  set  forth  in 
Rule  24.11. 

Capacity.  CBOE  believes  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  from  the 
introduction  of  Options  on  the  DJUA. 
CBOE  has  also  been  informed  that  the 
Options  Price  Reporting  Authority 
("OPRA")  also  has  the  capacity  to 
support  the  new  series.  In  making  this 
determination,  the  Exchange  notes  that 
OPRA  has  made,  and  is  in  the  process 
of  making,  significant  enhancements  to 
its  capacity.  These  enhancements 
include:  upgrades  to  computers;  the 
addition  of  lines  to  firms,  vendors  and 
exchanges;  and  the  introduction  of  new 
technology  incorporating  high  speed 
data  transmission.  All  of  these 
enhancements  will  be  in  place  prior  to 
the  scheduled  introduction  of  these 
options  contracts  and  will  give  more 
than  sufficient  capac'ty  to  deal  with 
these  and  other  new  products. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  *^  of  the  Act  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5) '  in  particular  in  that  it  will 
permit  trading  in  options  based  on  the 
DJUA  pursuant  to  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and 
thereby  will  provide  investors  with  the 


for  exercise  settlement  purposes)  ordinarily  would 
be  determined.  See  Securities  Exchange  Act  Release 
No.  37315  (June  17.  1996),  61  FR  42671  (order 
approving  SR-OCC-95-19). 

•15U.S.C78{(b). 

'  15  U.S.C  78f|b)(5). 


ability  to  invest  in  options  based  on  an 
additional  index. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N  W.. 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange. 

All  submissions  should  refer  to  File 
No.  SR-CBOE-97-28  and  should  be 
submitted  by  July  29.  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 


Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  97-17665  Filed  7-7-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38790;  File  No.  SR-CBOE- 
97-27] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Listing  of 
Regular  Options,  Full  and  Reduced 
Value  Long-Term  Index  Options,  and 
FLEX  Options  on  the  Dow  Jones 
Transportation  Average 

)une  30.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  23. 
1997,  the  Chicago  Board  Options 
Exchange.  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  certain  of  its  rules  to  provide  for 
the  listing  and  trading  on  the  Exchange 
of  opdons  on  the  Dow  Jones 
Transportation  Average''"'^  ("DJTA"  or 
Index"),  a  narrow-based  index  designed 
by  Dow  Jones  &  Company,  Inc.  ("Dow 
Jones™").^  Options  on  the  DJTA  will  be 
cash-settled  and  will  have  European- 
style  exercise  provisions.  The  Exchange 
also  proposes  to  amend  its  rules  to 
provide  for  the  trading  of  Flexible 
Exchange  Options  ("FLEX  Options")  on 
the  DJTA. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  CBOE  and  at  the  Commission. 


•17  ere  200.30-3(aXl2]. 


'ISU.S.C.  S78s(b)(l). 

M7CFR240.19b-4. 

•^"Dow  lones^"."  and  "Dow  Jones 
Transportation  Average'''""  are  trademarks  of  Dow 
Jones  &  Company.  Inc.  and  have  been  licensed  for 
use  for  certain  purposes  by  the  Chicago  Board 
Options  Exchange.  Inc.  CBOE's  options  based  on 
the  Dow  Jones  Transportation  Average  are  not 
sponsored,  endorsed,  sold  or  promoted  by  Dow 
Jones,  and  Dow  Jones  makes  no  representation 
regarding  the  advisability  of  investing  in  such 
products. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Chimge 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  permit  the  Exchange  to  list 
and  trade  cash-setUed.  European-style 
stock  index  options  on  the  DJTA.  The 
DJTA  is  a  price-weighted  index  of  20  of 
the  largest,  most  liquid  U.S. 
transportation  industry  stocks.^  Options 
will  be  based  on  one-tenth  of  the  DJTA 
level. 

Index  Design.  The  DJTA  has  been 
designed  to  measure  the  performance  of 
certain  high  capitalization 
transportation  stocks.  The  DJTA  has 
been  calculated  by  Dow  Jones  & 
Company  since  1896  and  is  one  of  the 
most  commonly  watched  indexes  of  the 
U.S.  stock  market.  The  DJTA  is  a  price- 
weighted  index  with  each  stock 
affecting  the  Index  in  proportion  to  its 
market  price.  Each  stock  in  the  Index  is 
eligible  for  options  trading.  The 
Exchange  believes  that  in  all  but  one 
minor  respect,  options  on  the  DJTA 
meet  the  generic  listing  criteria  for 
options  on  narrow-based  indexes  which 
may  be  filed  with  the  Commission 
under  Exchange  Rule  24.2(b)  as  a  stated 
policy,  practice,  or  interpretation  within 
the  meaning  of  paragraph  (3)(A)  of 
subsection  19(b)  of  ^e  Exchange  Act 
One  of  the  20  stocks  in  the  Index  (XTRA 
Corp.)  does  not  meet  the  trading  volume 
criteria  set  forth  in  Paragraph  (b)(3)  of 
CBOE  Rule  24.2. 

On  June  5. 1997,  the  20  stocks  ranged 
in  capitalization  from  $352  million  to 
$16.7  billion.  The  total  market 
capitalization  of  the  Index  was  S101.9 
billion,  the  average  capitalization  was- 
$5.1  billion  and  the  median 
capitalization  of  the  firms  in  the  Index 


*  A  list  of  the  componnnt  stocks  and  their  relative 
weights  was  submitted  by  the  Exchange  as  Exhibit 
B  to  the  rule  filing.  Exhibit  B  is  available  at  the 
Exchange  and  at  the  Commission  at  the  address  in 
Section  IV,  infra. 


was  $2.5  billion.  The  largest  stock 
accoimted  for  9.87%'  of  the  total  weight 
of  the  Index,  while  the  smallest 
accounted  for  1.98%.  The  top  five 
stocks  in  the  Index  accounted  for 
45.01%  of  the  total  weight  of  the  Index. 

Calculation.  The  DJTA  is  a  price- 
weighted  index.  The  level  of  the  index 
reflects  the  total  price  of  the  component 
stocks  divided  by  the  Index  Divisor.  The 
DJTA  was  first  calculated  on  September 
8. 1896  and  the  index  value  was  48.55 
on  that  date.  The  Index  had  a  closing 
value  of  2683.55  on  June  5.  1997.  The 
daily  calculation  of  the  DJTA  is 
computed  by  dividing  the  aggregated 
price  of  the  companies  in  the  Index  by 
the  Index  Divisor.  The  Ehvisor  keeps  the 
Index  comparable  over  time  and  is 
adjusted  periodically  to  maintain  the 
Index.  The  values  of  the  Index  will  be 
calculated  by  Dow  Jones  &  Company  or 
its  designee  and  will  be  disseminated  at 
15 -second  intervals  during  regvdar 
CBOE  trading  hours  to  market 
information  vendors  via  the  Options 
Price  Reporting  Authority  ("OPRA")  or 
the  Consolidated  Tape  Association. 

Maintenance.  Dow  Jones  is 
responsible  for  maintenance  of  the 
DJTA.  Index  maintenance  includes 
monitoring  and  completing  the 
adjustments  for  company  additions  and 
deletions,  stock  splits,  stock  dividends 
(other  than  an  ordinary  cash  dividend), 
and  stock  price  adjustments  due  to 
company  restructuring  or  spinoffs.  If 
required,  the  Index  Divisor  will  be 
adjusted  to  account  for  any  of  the  above 
changes.  Generally,  index  components 
are  replaced  infrequenUy.  The  editors  of 
the  Wall  Street  Journal  are  responsible 
for  component  additions  and  deletions. 
These  changes  are  announced  in  the 
Wall  Street  Journal  and  through  the 
Dow  Jones  News  Service  generally  three 
to  five  days  prior  to  implementation. 
The  Index  is  currently  composed  of  20 
stocks  and  it  is  expected  that  it  will 
remain  at  20. 

Index  Option  Trading.  In  addition  to 
regular  Index  options,  the  Exchange 
may  provide  for  the  listing  of  long-term 
index  option  series  ("LEAPS®")  and 
reduced-value  LEAPS  on  the  Index.  For 
reduced-value  LEAPS,  the  underlying 
value  would  be  computed  at  one-one- 
hundredth  of  the  Index  level,  or  one- 
tenth  of  the  value  of  full-value  options. 
The  current  and  closing  index  value  of 
any  such  reduced- value  LEAP  will,  after 
such  initial  computation,  be  rounded  to 
the  nearest  one-hundredth.  The 
Exchange  will  also  provide  for  the 
trading  of  FLEX  Options  on  the  Index. 

Strike  prices  will  be  set  to  bracket  the 
index  in  2V2  point  increments  or  greater. 
The  minimum  tick  size  for  series  trading 
below  $3  will  be  Vieth  and  for  series 


trading  above  $3  the  minimum  tick  will 
be  Veth.  The  trading  hours  for  options 
on  the  Index  will  be  from  8:30  a.m.  to 
3:02  p.m.  Chicago  time. 

FLEX  Option  Trading.  The  Exchange 
is  proposing  changes  to  its  FLEX  rules 
to  provide  for  the  trading  of  FLEX 
options  on  the  DJTA.  The  proposed 
changes  include  an  amendment  to  the    • 
FLEX  Option  position  limits.  Position 
limits  would  be  as  established  by  the 
Exchange  but  in  no  event  would  be 
greater  than  five  times  the  limits  for 
standard  options  on  the  DJTA. 

Exercise  and  Settlement.  The 
proposed  options  on  the  Index  will 
expire  on  the  Saturday  following  the 
thbd  Friday  of  the  expiration  month. 
Trading  in  the  expiring  contract  month 
will  normally  cease  at  3:02  p.m. 
(Chicago  time)  on  the  business  day 
preceding  the  last  day  of  trading  in  the 
component  securities  of  the  Index 
(ordinarily  the  Thursday  before 
expiration  Saturday,  unless  there  is  an 
intervening  holiday).  The  exercise 
settlement  value  of  the  Index  at  option 
expiration  will  be  calculated  by  l5ow 
Jones  based  on  the  opening  prices  of  the 
component  securities  on  the  business 
day  prior  to  expiration.  If  a  stock  &ils 
to  open  for  trading,  the  last  available 
price  on  the  stock  will  be  used  in  the 
calculation  of  the  index,  as  is  done  for 
currentiy  listed  indexes.^  When  the  last 
trading  day  is  moved  because  of 
Exchange  holidays  (such  as  when  CBOE 
is  closed  on  the  Friday  before 
expiration),  the  last  trading  day  for 
expiring  options  will  be  Wednesday  and 
the  exercise  settlement  value  of  Index 
options  at  expiration  will  be  determined 
at  the  opening  of  regular  Thursday 
trading. 

Surveillance.  The  Exchange  will  use 
the  same  surveillance  procedures 
currentiy  utilized  for  each  of  the 
Exchange's  other  index  options  to 
monitor  trading  in  Index  options.  Index 
LEAPS,  and  FLEX  Options  on  the  DJTA. 

Position  Limits.  Options  on  the  DJTA 
would  be  subject  to  the  position  limits 
for  industry  index  options  set  forth  in 
Rule  24.4A.  Currentiy.  standard  options 
on  the  DJTA  would  qualify  for  a 


'  The  Commission  notes  that  pursuant  to  Article 
XVII,  Section  4  of  the  Options  Clearing 
Corporation's  ("OCC")  by-laws.  OCC  is  empowered 
to  ftx  an  exercise  settlement  amount  in  the  event 
it  determines  a  current  index  value  is  unreported 
or  otherwise  unavailable  Further.  OCC  has  the 
authority  to  fix  an  exercise  settlement  amount 
whenever  the  primary  market  for  the  securities 
representing  a  substantial  part  of  the  value  of  an 
underlying  index  is  not  open  for  trading  at  the  time 
when  the  current  index  value  [i.e..  the  value  used 
for  exercise  settlement  purposes)  ordinanly  would 
be  determined  See  Securities  Exchange  Act  Release 
No.  37315  (June  17,  1996).  61  FR  42671  (order 
approving  SR-OCC-95-19) 
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position  limit  of  15.000  contracts  under 
the  terms  of  Rule  24. 4A. 

Exchange  Rules  Applicable.  As 
modified  herein,  the  Rules  in  Chapter 
XXrV  will  be  applicable  to  Options  on 
the  DJTA.  Narrow-based  margin  rules 
will  apply  to  the  Index  as  set  forth  in 
Rule  24.11. 

Capacity.  CBOE  believes  it  has  the 
necessary  systems  capacity  to  support 
new  series  that  would  result  from  the 
introduction  of  Options  on  the  DJTA. 
CBOE  has  also  been  informed  that 
OPRA  also  has  the  capacity  to  support 
the  new  series.  In  making  this 
determination,  the  Exchange  notes  that 
OPRA  has  made,  and  is  in  the  process 
of  making,  significant  enhancements  to 
its  capacity.  These  enhancements 
include:  upgrades  to  computers;  the 
addition  of  lines  to  firms,  vendors  and 
exchanges:  and  the  introduction  of  new 
technology  incorporating  high  speed 
data  transmission.  All  of  these 
enhancements  will  be  in  place  prior  to 
the  scheduled  introduction  of  these 
options  contracts  and  will  give  more 
than  sufficient  capacity  to  deal  with 
these  and  other  new  products. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6{b)  *>  of  the  Act  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  ^  in  particular  in  that  it  will 
permit  trading  in  options  based  on  the 
DJT.\  pursuant  to  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices  and  to  promote  just 
and  equitable  principles  of  trade,  and 
thereby  will  provide  investors  with  the 
ability  to  invest  in  options  based  on  an 
additional  index, 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  E£fectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 


days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
CommissicHi  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange. 

All  submissions  should  refer  to  File 
No.  SR-CBOE-97-27  and  should  be 
submitted  by  July  29, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-17666  Filed  7-7-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38795;  File  No.  SR-CHX- 
97-17] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Stock  Exchange, 
Incorporated  Relating  to  Tier  1  Listing 
Standards 

)une  30,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  June  25, 
1997,  the  Chicago  Stock  Exchange,  Inc. 


("CHX"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XXVIII,  rule  14  of  the  Exchange's 
Rules  relating  to  Tier  1  listing  standards. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
CHX,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspect  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purposes  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  National  Securities  Markets 
Improvement  Act  of  1996  ^  amended 
Section  18  of  the  Securities  Act  of 
1933  •»  to  provide  for  exclusive  federal 
registration  of  securities  listed,  or 
authorized  for  listing,  on  the  New  York 
Stock  Exchange  ("NYSE"),  the 
American  Stock  Exchange  ("Amex")  or 
listed  on  the  National  Market  System  of 
the  Nasdaq  Stock  Market  ("Nasdaq/ 
NMS"),  or  any  other  national  securities 
exchange  designated  by  the  Commission 
by  rule  to  have  substantially  similar 
listing  standards  to  those  markets.  The 
CHX  petitioned  the  SEC  in  February  of 
this  year  to  adopt  a  rule  finding  the 
CHX's  Tier  1  listing  standards  to  be 
substantially  similar  to  those  of  the 
NYSE,  Amex  or  Nasdaq/NMS.  If  the 
SEC  adopts  such  a  rule,  any  security 
listed  on  the  CHX  under  its  Tier  1 


M5U.S.C.  S78f{b). 
'  15  U.S.C  §78Hb)(5). 


•17  C.F.R.  200.3O-3(a)(12). 
« 15  U.S.C  788(b)(1). 
»17CFR240.19t>-«. 


'Pub.  L.  No.  104-290,  110  Stat.  3416  (1996) 
« 15  U.S.C  77s. 
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standards  would  be  exempt  from 
registration  in  all  fifty  states. 

The  SEC  has  recently  published  for 
comment  proposed  Rule  146(b)  which 
would  designate  various  exchanges' 
listing  standards  as  being  substantially 
similar  to  those  of  the  NYSE,  Amex  or 
Nasdaq/NMS.  The  SEC  has  indicated 
that  it  preliminarily  believes  that  the 
only  deficiency  in  the  CHX  Tier  1 
standards,  which  precludes  it  from 
designating  the  CHX  Tier  1  securities  as 
qualifying,  is  that  there  is  no  minimum 
share  price  requirement  for  continued 
listing  on  Tier  1.  If  such  deficiency  was 
corrected,  the  SEC  indicated  that  it 
would  consider  including  CHX's  Tier  1 
securities  in  the  final  Rule  146(b). 

As  a  result  of  the  above,  the  CHX  is 
proposing  to  amend  Article  XXVIII,  rule 
14  of  the  Exchange  rules  to  add  a 
minimum  share  price  requirement  for 
continued  listing  of  common  stock  on 
Tier  1 .  The  proposed  amendment  is 
virtually  identical  to  Amex's 
requirement.  In  essence,  the  proposed 
amendment  states  that  an  issuer  that  has 
a  common  stock  listed  under  Tier  1  that 
is  selling  for  a  substantial  period  of  time 
at  a  low  price  per  share  must  effect  a 
reverse  split  within  a  reasonable  period 
of  time  after  being  notified  that  the 
Exchange  deems  such  action  to  be 
appropriate.  The  proposed  amendment 
then  sets  forth  examples  of  pertinent 
factors  which  the  Exchange  will  review 
in  determining  whether  a  reverse  split  is 
appropriate.  If  the  issuer  fails  to  effect 
a  reverse  split,  then  the  Exchange  would 
initiate  a  proceeding  to  delist  the 
issuer's  common  stock  fit)m  Tier  1. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act »  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  and  Others 

No  written  comments  were  either 
solicited  or  received. 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  wilL 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  my  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-97-17  and  should  be 
submitted  by  July  29,  1997. 

For  the  Ck)mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  •* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-17668  Filed  7-7-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38794;  File  No.  SR-NASD- 
97-01] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Order  Granting 
Permanent  Approval  to  Proposed  Rule 
Change  Relating  to  Entry  and 
Cancellation  of  SelectNet  Orders 

June  30.  1997. 

I.  Introduction 

On  January  8,  1997,  the  National 
Association  of  Securities  Dealers.  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder  ^  a 
proposed  rule  change  to  clarify  the 
obligations  of  NASD  menibers  regarding 
the  use  of  the  SelectNet  Service.  The 
proposed  rule  change  was  published  for 
comment  in  Securities  Exchange  Act 
Release  No.  38149  (January  10,  1996),  62 
FR  1942  (January  14,  1997)  ("Notice  of 
Proposed  Rule  Change").  The 
Commission  subsequently  approved  a 
portion  of  this  proposed  rule  change  on 
a  temporary  basis. ^  No  comments  were 
received  on  the  Notice  of  Proposed  Rule 
Change.  The  Commission  is  now 
approving  the  proposed  rule  change  in 
its  entirety  on  a  permanent  basis. 

n.  Description  of  the  Proposal 

The  NASD  has  proposed  a  new 
Conduct  Rule.  Rule  3380,  to  prohibit 
members  from  cancelling  or  attempting 
to  cancel  a  broadcast  or  preferenced 
order  entered  into  Nasdaq's  SelectNet 
Service  ("SelectNet")  until  a  minimum 
period  often  seconds  has  elapsed  ("10- 
second  rule").''  The  Commission 
temporarily  approved  the  10-second 
rule  with  respect  to  SelectNet 


» 15  U.S.C  78f(b). 


•17  CFR  200.3O-3(a)(12). 


1 15  US  C.§78»(b)(l). 

'17  CFR  240.196-4. 

^  See  Securities  Exchange  .^ct  Release  .No,  38185 
(January  21.  1997).  approving  until  July  1.  1997.  a 
new  Conduct  Rule  to  prohibit  nieml>ers  from 
cancelling  or  attempting  to  cancel  a  preferenced 
order  entered  into  SelectNet  until  a  minimum 
period  of  ten  seconds  has  elapsed  and  from  entering 
conditional  orders  preferenced  to  electronic 
communications  networks  ("ECNs"). 

'Conduct  Rule  3380(a)  is  proposed  to  read: 
Cancellation  of  a  Select  Net  Order:  No  member  shall 
cancel  or  attempt  to  cancel  an  order,  whether 
preferenced  to  a  spec  fie  market  maker  or  electronic 
communications  network,  or  broadcast  to  all 
available  members,  until  a  minimum  time  penod  of 
ten  seconds  has  expired  after  the  order  to  be 
cancelled  was  entered.  Such  ten  second  lime  penod 
shall  be  measured  by  the  Nasdaq  processing  system 
processing  the  SelectNet  order 
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preferenced  orders,*  but  deferred  action 
on  the  proposed  10-second  rule  with 
respect  to  SelectNet  broadcast  orders. 
Consequently,  there  is  currently  no 
minimum  time  that  must  elapse  before 
a  SelectNet  broadcast  order  can  be 
cancelled.  The  Commission  is  now 
permanently  approving  the  10-second 
rule  with  respect  to  both  preferenced 
and  broadcast  orders. 

Conduct  Rule  3380  has  also  been 
proposed  by  the  NASD  to  prohibit  the 
entry  into  SelectNet  of  any  order 
covered  by  Rule  4623  that  is 
preferenced  to  an  ECN  with  conditions 
regarding  the  response  to  the  order  (e.g., 
all  or  none  orders  or  non-negotiable 
orders)  ^  This  proposal  was  previously 
approved  on  a  temporary  basis  and  is 
now  being  approved  on  a  permanent 
basis. 

m.  Discussion 

In  August  1996,  the  Commission 
adopted  new  Rule  llAcl-4  ("Limit 
Order  Display  Rule")  and  amendments 
to  Rule  llAc'l-1  ("Quote  Rule")  that 
went  into  effect  on  January  20,  1997.^ 
Under  an  amendment  to  the  Quote  Rule, 
some  ECNs  are  now  entering  quotations 
in  the  Nasdaq  Stock  Market  in  a  manner 
which  heretofore  was  reserved  for 
registered  market  makers. »  To  facilitate 
the  ECN  Display  Alternative  envisioned 
by  the  Order  Execution  Rules,  Nasdaq 
has  established  linkages  with  four  ECNs 
utilizing  the  SelectNet  system.^  The 
ECNs  thereby  have  a  mechanism  to 
display  their  best  market  makers'  as 
well  as  other  customers'  quotes  into  the 


»  See  Securities  Exchange  Act  Release  No.  38185 
(January  21.  1997),  62  FR  3935  (January  27.  1997). 

0  NASD  Rule  4623  concerns  the  operation  of 
electronic  communications  networks  Conduct  Rule 
3380(b)  is  proposed  to  read:  Prohibition  Regarding 
The  Entry  of  Conditional  Orders:  No  member  shall 
enter  a'n  order  into  SelectNet  that  is  preferenced  to 
an  electronic  communications  network  covered  by 
Rule  4623  that  has  any  conditions  regarding 
responses  to  the  order,  e.g..  preferenced  SelectNet 
orders  sent  to  an  electronic  communications 
networks  shall  not  be  all  or  none,  or  subject  to 
minimum  execution  size  above  a  normal  unit  of 
trading,  or  deemed  non-negotiable. 

'  See  Securities  Exchange  Act  Release  No. 
37619A  (September  6.  1996).  61  FR  48290 
(September  12.  1996)  ("Adopting  Release") 
adopting  the  Limit  Order  Display  Rule  and 
amendments  to  the  Quote  Rule  (collectively  the 
"Order  Execution  Rules"). 

*Rule  llAcl-l(c)(5)  requires  a  market  maker  to 
display  in  its  quote  any  better  priced  order  the 
market  maker  places  into  an  electronic 
communications  network  ("ECN  Amendment"). 
Alternatively,  the  ECN  Amendment  provides  an 
exception  to  the  market  maker's  display  obligation 
that  depends  upon  the  ECN  itself  displaying  into 
the  consolidated  system  the  best-priced  orders 
entered  therein  by  a  market  maker  or  specialist,  and 
allowing  brokers  and  dealers  to  access  such  orders 
("ECN  Display  Alternative"). 

■The  four  ECNs  are  B-Trade:  Instinet;  Island:  and 
Terra  Nova  Trading  System. 


public  quotation  stream.*"  A  critical 
portion  of  the  Nasdaq  SelectNet  linkage 
is  that  it  allows  NASD  members  that  are 
not  subscribers  to  a  particular  ECN  to 
access  the  ECN's  priced  orders  that  are 
being  displayed  in  the  Nasdaq  quote 
montage.  An  NASD  member  accesses  an 
ECN's  displayed  order  by  entering  a 
preferenced  order  into  SelectNet 
directed  to  a  particular  ECN  at  its 
displayed  price.*' 

The  Commission  believes  that  it  is 
important  to  the  successful  operation  of 
the  ECN  Display  Alternative  via  the 
SelectNet  linkage  that  the  ECNs  be 
afforded  a  reasonable  opportunity  to 
respond  to  orders  preferenced  through 
SelectNet  before  those  orders  are 
cancelled.  Because  of  the  current  design 
of  the  SelectNet  linkage,  ECNs  may 
execute  a  subscriber  order  based  on  the 
receipt  of  a  SelectNet  preferenced  order 
and  subsequendy  receive  a  cancellation 
of  that  SelectNet  preferenced  order.  In 
addition,  cancellations  of  SelectNet 
orders  immediately  after  entry  creates 
significant  additional  message  traffic 
that  may  hinder  the  operation  of  the 
linkage. 

Likewise,  the  Commission  believes 
that  SelectNet  orders  preferenced  to  a 
particular  market  maker  must  also  be 
accessible  for  a  minimal  length  of  time 
to  allow  for  responses  to  be  generated  by 
that  market  maker.  The  existing 
possibility  that  SlectNet  orders  may  be 
immediately  cancelled,  decreases 
market  makers'  incentive  to  attempt  to 
accept  SelectNet  orders  directed  to 
them.  Therefore,  it  is  important  that 
market  makers  have  a  reasonable  period 
to  ensure  that  when  they  accept  a 
SelectNet  preferenced  order  it  will  not 
be  cancelled  during  the  transmission  of 
their  acceptance. 

The  NASD  has  stated  that,  since  the 
implementation  of  the  10-second  rule 
for  preferenced  SelectNet  orders, 
cancellations  of  such  orders  has 
declined  by  43.8%. *2  At  the  same  time, 
SelectNet  share  volume  as  a  percentage 
of  total  Nasdaq  share  volume  has 
increased  by  502.3%.  According  to  the 
NASD,  the  percentage  of  that  volume 
attributable  to  preferenced  orders  has 


""Under  the  ECN  Display  Alternative,  ECNs  must 
provide  the  best  prices  and  sizes  that  market  makers 
and  specialists  have  entered  in  the  ECN  to  the 
public  quotation  system  for  inclusion  in  the 
consolidated  quotation.  See  Order  Execution  Rules 
Adopting  Release  at  121,  supra  note  7. 

'■  See  Order  Execution  Rules  Adopting  Release  at 
121,  supra  note  7,  noting  that  the  ability  of  non- 
subscribers  to  access  market  makers'  and 
specialists'  orders  entered  Into  an  ECN  is  a 
fundamental  requirement  of  the  ECN  Display 
Alternative. 

"  See  Letter  to  Katherina  A.  England.  Assistant 
Director,  Division  of  Market  Regulation,  SEC,  from 
Thomas  R.  Cira,  Associate  General  Counsel,  The 
Nasdaq  Stock  Market.  Inc..  dated  June  26. 1997. 


increased  142%."  Thus,  the 
requirement  that  a  preferenced 
SelectNet  order  have  a  minimum  life  of 
10  seconds  has  not  limited  the  use  of 
preferenced  orders  in  SelectNet. 

The  Commission  believes  that  the 
implementation  of  the  10-second  rule 
for  preferenced  orders  has  not  hindered, 
and  may  have  improved,  the  operation 
of  SelectNet.  This  is  illustrated  by  the 
increase  in  SelectNet  volume  since  the 
10-second  rule  went  into  effect.  Thus, 
the  Commission  is  approving  the  10- 
second  rule  on  a  permanent  basis  with 
respect  to  SelectNet  preferenced  orders. 

The  Commission  is  also  extending  the 
10-second  rule  to  SelectNet  broadcast 
orders.  The  Limit  Order  Display  Rule 
requires  the  public  display  of  certain 
customer  limit  orders  and  the  ECN 
Amendment  requires  the  public  display 
of  market  maker's  and  specialist's  better 
priced  orders.  While  the  Order 
Execution  Rules  have  improved 
transparency,  they  have  also  resulted  in 
increased  quotation  traffic  on  Nasdaq. 
The  Commission  believes,  however,  that 
the  quotation  traffic  resulting  from  the 
entry  of  broadcast  orders  into  SelectNet 
that  are  immediately  cancelled  does  not 
improve  transparency.  In  fact,  the 
Commission  believes  that  the  entry  of  a 
broadcast  order  that  is  subsequently  and 
immediately  cancelled  creates  artificial 
transparency,  which  is  contrary  to  the 
goals  of  the  Order  Execution  Rules.  The 
appearance  of  activity  in  a  security  and 
the  multiple  quotation  changes  caused 
by  broadcast  orders  that  are 
immediately  cancelled  only  serve  to 
mislead  the  market.  Moreover,  orders 
that  are  entered  into  SelectNet 
exclusively  for  the  sole  purpose  of 
generating  quotation  traffic  are  not 
contributing  to  price  discovery.  As  the 
NASD  has  explained,  SelectNet  orders 
are  displayed  on  a  four  line  window  in 
the  Nasdaq  Workstation  II.  The  constant 
inputting  of  broadcast  orders  that  are 
immediately  cancelled  causes  the 
SelectNet  screen  to  flicker  or  scroll  so 
rapidly  that  market  makers  can  not 
effectively  review  any  SelectNet  orders. 
The  constant  flickering  of  orders  on  the 
SelectNet  may  hinder  the  execution  of 
legitimate  SelectNet  orders. 

The  Commission  believes  that  a 
minimum  life  of  ten  seconds  for  a 
SelectNet  broadcast  order  would  ensure 
that  these  orders  are  accessible  long 
enough  to  contribute  to  the  price 
discovery  process  and  to  afford  other 
SelectNet  participants  the  opportunity 
to  react.  The  Commission,  therefore,  is 
approving  the  proposal  to  require  that  a 
broadcast  order  can  not  be  cancelled 
until  a  minimum  period  of  ten  seconds 


'Id. 
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has  expired.  In  addition  to  the  problems 
caused  by  immediately  cancelled 
orders,  orders  that  are  sent  to  ECNs  with 
conditions  imposed  also  create  response 
difficulties  for  ECNs.**  Therefore, 
Nasdaq  has  proposed  to  prohibit 
members  from  entering  condidonal 
orders  into  SelectNet  when  those  orders 
are  preferenced  to  an  ECN.**  The 
Commission  temporarily  approved 
Conduct  Rule  3380(b),  prohibiting  the 
entry  of  conditional  order  preferenced 
to  an  ECN,  to  eliminate  impediments  to 
the  operation  of  the  linkage  with  ECNs. 
The  Commission  acknowledges  that 
conditional  preferenced  orders  involve 
difficult  programming  issues  and  that 
the  ECNs  have  been  unable  to  modify 
their  systems  to  accept  conditional 
orders  via  the  SelectNet  linkage.  The 
Commission  continues  to  believe  that 
this  impediment  to  the  operation  of  the 
linkage  should  be  avoided  and  therefore 
is  approving  Conduct  Rule  3380(b)  on  a 
permanent  basis. 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
thereunder  applicable  to  the  NASD,  and 
in  particular  Sections  15A(b)(6), 
15A(b)(9).  and  15A(b)(ll).  In  addition, 
the  Commission  finds  that  the  rule 
change  is  consistent  with  the 
Congressional  objectives  for  the 
National  Market  System,  set  out  in 
Section  11 A  of  the  Exchange  Act,  of 
achieving  more  efficient  and  effective 
market  operations,  fair  competition 
among  brokers  and  dealers,  and  the 
economically  efficient  execution  of 
investor  orders  in  the  best  market.  The 
Commission  further  believes  that 
allowing  preferenced  on  broadcast 
orders  to  be  entered  into  SelectNet  and 
immediately  cancelled  impedes  the 
operation  of  the  Order  Execution  Rules. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19Cb)(2)  of  the  Act,*^  that  the 
proposed  rule  change  (NASD-97-01)  be 
and  hereby  is  approved.  The  10-second 
minimum  life  requirement  for  a 
preferenced  order  in  SelectNet  is 
effective  immediately  and  the  10-second 
minimum  life  requirement  for  a 
broadcast  order  in  SelectNet  shall  be 
effective  July  7, 1997,  The  prohibition  of 


>^  The  Commission  earlier  this  year  approved  an 
NASD  Rule  change  to  prohibit  the  entry  of  all-or- 
none  orders  in  the  Small  Order  Execution  System. 
See  Securities  Exchange  Act  Release  No.  38156 
(January  10,  1997),  62  FR  2415  (January  16,  1997). 

"  For  example,  an  all  or  none  order,  an  order 
subject  to  a  minimum  execution  size  above  a 
normal  unit  or  trading,  or  an  order  deemed  non- 
negotiable. 

"  15  U.S.C.  §  78s(b)(2)  (1988). 


conditional  orders  preferenced  to  ECNs 
is  effectively  immediately. 

For  the  Cominission,  by  the  Division  of 
Market  Regulations,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

[FR  Doc.  97-17669  Filed  7-7-97;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38786;  RIe  No.  SR-NYSE- 
97-17] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stocic  Exchange,  Inc. 
Relating  to  the  Exchange's  Wireless 
Data  Communications  Initiatives 

June  30. 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l),  noUce  is 
hereby  given  that  on  May  28, 1997, »  the 
New  York  Stock  Exchange,  Inc. 
("NYSE"  or  "Exchange")  filed  widi  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's      v 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Role  Change 

The  Exchange  is  proposing  to  modify 
certain  aspects  of  its  program  for  the  use 
of  wireless  data  communications 
technology  that  allows  a  member  in  a 
trading  crowd  or  elsewhere  on  the 
trading  floor  to  communicate  with  other 
locations  on  the  floor  by  means  of  a 
hand-held  wireless  device. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tlie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  mi^be  examined  at 


"17  CFR  200.30-3(aKiai-(t966i. 

'Amendment  No.  1  Wfcfilgd  o»  )une  17.  1997. 
the  substance  of  which  is  ifH||^f8ted  into  the 
notice.  See  letter  from  SXtmm\.  Abrams.  Attorney, 
Milbank,  Tweed.  Hadley  &  McCloy,  to  Heather 
Seidel.  Attorney,  Market  Regulation,  Commission, 
dated  June  17,  1997  ("Amendment  No,  1"), 


the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  1995,  the  Commission  approved  a 
proposed  rule  change  of  the  Exchange  ^ 
that  allowed  the  Exchange  to  introduce 
wireless  data  commimications 
technology  onto  the  Exchange  trading 
floor.  The  Exchange  believes  that  such 
technology  expedites,  and  makes  more 
efficient,  the  process  by  which  members 
receive  and  execute  orders.  The 
technology  involves  the  floor-based  use 
of  wireless  hand-held  data 
communications  devices.  To  effect  that 
initiative,  the  Exchange  undertook  to 
develop  and  install  a  wireless  data 
communications  infrastructure  on  its 
floor.  It  determined  to  allow  private 
vendors,  as  well  as  the  Exchange  itself, 
to  offer  hand-held  device  services  to 
Exchange  members. 

As  described  at  length  in  the  1 995 
Filing,  the  Exchange's  plan  has  been  to 
introduce  the  new  technology  in  four 
phases: 

(1)  In  Phase  I,  the  Exchange 
supervised  and  monitored  three  "proof- 
of-concept"  pilot  programs  on  the  floor 
of  the  Exchange. 

(2)  In  Phase  II,  the  Exchange 
monitored  and  supervised  additional, 
more  structured,  pilot  testing  of 
independent  wireless  data 
communications  services,  including  that 
offered  by  the  Exchange. 

(3)  In  Phase  m.  the  Exchange  will 
conduct  on  the  floor  a  preproduction 
pilot  test  of  its  wireless  data 
communications  system  infrastructure, 
will  supervise  the  installation  and 
testing  of  the  infrastructure  and  wiU 
move  its  own  wireless  data 
communications  system  to  the 
infrastructure.  In  addition,  the  Exchange 
will  continue  to  allow  pilot  testing  of 
private  vendors'  wireless  data 
communications  services. 

(4)  In  Phase  IV,  the  Exchange  will 
direct  the  production  rollout  of  the 
wireless  data  communications 
infrastructure  and  the  migration  of 
vendors  to  the  infrastructure. 

The  Exchange  had  completed  Phase  I 
prior  to  the  time  of  its  submission  of  the 
1995  Filing.  Since  then,  the  Exchange 


2  Securities  Exchange  Act  Release  No.  35931 
(June  30,  1995),  60  FR  35767  (July  11.  1995)  ("1995 
Filing"). 
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has  completed  Phase  II  and  recently 
entered  into  Phase  III. 

Specifically,  the  purposes  of  the 
proposed  rule  change  are:  (1)  To  modify 
the  types  of  wireless  data 
communications  that  the  Exchange  will 
permit  over  the  infrastructure;  (2)  to 
clarify  that  a  vendor  cannot  provide 
wireless  data  communications  services 
to  Exchange  members  unless  it  is  a 
member  organization  of  the  Exchange; 
and  (3)  to  introduce  the  forms  of 
agreement  and  provisions  pursuant  to 
which  the  Exchange  will  allow  vendors 
and  member  organizations  to  provide 
wireless  data  communications  services 
to  members  on  the  trading  floor  of  the 
Exchange  in  the  production  roll-out 
environment. 

First,  the  Exchange  proposes  to 
modify  the  types  of  wireless 
communications  permitted  over  the 
infrastructure.  The  1995  Filing  specified 
as  follows: 

A  vendor's  Phase  D  pilot  program  must 
restrict  wireless  data  communications  to 
communications  between  a  hand-held  device 
used  by  a  memtier  on  the  floor  and  a  terminal 
in  a  floor  booth  location.  The  Exchange  will 
prohibit  all  floor-based  wireless  data 
communications  between  any  other  points. 

Exchange  members  have  told  the 
Exchange  that  adding  communications 
between  two  hand-held  devices  located 
on  the  floor  to  the  permitted  uses  of 
hand-held  devices  would  make  the 
Exchange's  wireless  data 
communications  initiative  far  more 
liseful. 

The  Exchange  limited 
communications  during  the  Phase  II 
pilot  programs  to  communications 
between  a  booth  terminal  and  a  floor- 
based  hand-held  device  and  will 
continue  that  limitation  during  Phase  III 
pilot  programs.  However,  the  Exchange 
believes  that  the  success  of  the  pilot 
program  experience  justifies  that 
ultimate  addition  of  communications 
between  two  hand-held  devices  on  the 
floor,  both  because  of  the  efficiencies 
that  such  communications  will  permit 
and  because  the  pilot  testing  has 
demonstrated  that  the  Exchange's 
wireless  data  communications 
infrastructure  has  the  capacity  to 
accommodate  those  communications. 

By  permitting  communications 
between  two  hand-held  devices  located 
at  two  different  locations  on  the 
Exchange  floor,  the  Exchange  feels  that 
it  will  expedite,  and  make  more 
efficient,  the  communication  of 
information  among  members  on  the 
trading  floor.  A  member  may  rely  on  the 
information  it  receives  on  the  floor 
through  a  hand-held  wireless  device  to 
make  trading  decisions,  without  having 


to  rely  on  such  conventional  trading 
tools  as  paper  tickets  and  telephones. 

As  diuing  the  pilot  programs,  the 
Exchange  will  continue  to  prohibit 
wireless  data  communications  either 
from  a  booth  terminal  or  from  a  location 
on  the  trading  floor  to  a  location  off  of 
the  floor.  However,  the  same  as  under 
the  pilot  programs,  a  member 
subscribing  to  a  wireless  data 
communications  service,  whether  from 
the  Exchange  or  from  a  private  vendor, 
may  effect  communications  between  a 
floor  booth  terminal  and  a  member's  off- 
floor  system  in  the  same  "wired" 
manner  as  it  can  today,  subject  to 
applicable  rules  and  policies.  In 
addition,  the  subscribing  member's 
booth  terminal  may  interface  with  the 
Exchange's  Conunon  Message  Switch 
("CMS")  in  order  to  allow  the  member 
to  enter  orders  into  the  Exchange's 
SuperDOT  System  complex.  That 
interface  would  not  differ  from  today's 
booth/CMS  interfaces  and  would  be 
subject  to  existing  CMS  interface 
standards. 

Next,  the  Exchange  proposes  to  only 
provide  access  to  its  wireless 
communications  infrastructure  to 
vendors  that  are  member  organizations. 
The  only  vendors  that  participate  in 
wireless  data  communications  service 
pilot  tests  during  Phases  I  and  II  were 
a  member  organization  of  the  Exchange 
and  a  party  affiliated  with  a  member 
organization  of  the  Exchange.  The 
Exchange  has  determined  that,  because 
only  member  organizations  are  subject 
to  the  Exchange  Constitution,  Exchange 
Rules,  and  Exchange  oversight,  it  will 
only  provide  access  to  its  wireless  data 
communications  infrastructure  to 
vendors  that  are  member  organizations. 

The  Exchange  anticipates  that  some 
member  organizations  that  are 
interested  in  vending  those  services  will 
enter  into  contracts  with  non-member 
organizations  {e.g.,  traditional  wireless 
data  device  vendors  that  desire  to 
function  as  agents  or  contractors  of  the 
member  organization)  and  that  those 
contracts  will  delegate  many  of  the 
service  functions  to  those  other  entities. 
The  Exchange  is  willing  to  permit  that 
use  of  agents  and  contractors,  so  long  as 
the  member  organization  remains 
responsible  for  the  performance  of  those 
functions  and  guarantees  the 
performance  of  the  agents  and 
contractors. 

Additionally,  the  Exchange  included 
as  part  of  the  1995, Filing,  a  form  of 
agreement  (the  "Pilot  Program  Vendor 
Form")  pursuant  to  ^hich  the  Exchange 
would  allow  vefl^Ks  of  wireless  data 
conununications  selvices  to  provide 
those  services  to  Exchange  members  for 
the  purposes  of  the  Phase  I  and  Phase 


II  pilot  testing.  Now  that  the  pilot 
testing  period  is  completed,  the 
Exchange  has  derived  irom  the  Pilot 
Program  Vendor  Form  two  forms  of 
agreement  that  are  designed  for  use  by 
member  organizations  that  wish  to 
provide  wireless  data  communications 
services  to  members  in  the  Exchange's 
production  roll-out  wireless  data 
communications  environment.  One  of 
those  forms  (the  "Associated  Member 
Form")  allows  a  member  organization  to 
provide  such  services  to  members  that 
are  officers,  partners  and  employees  of 
the  member  organization.  The  other 
form  (the  "Revised  Vendor  Form") 
allows  a  member  organization  to 
provide  such  services  to  other  members. 

The  primary  differences  of  substance 
between  the  Pilot  Program  Vendor  Form 
and  the  Revised  Vendor  Form  (a  copy  of 
which  is  attached  to  the  filing  as  Exhibit 
A)  are  listed  below.  Because  the 
Exchange  will  use  the  Revised  Vendor 
Form  in  an  environment  in  which  the 
Exchange  will  already  have  completed 
the  development  and  installation  of  its 
wireless  data  communications 
infrastructure,  the  Revised  Vendor  Form 
eliminates:  (1)  Refisrences  to  the  creation 
and  installation  of  the  infrastructure;  (2) 
permission  to  use  radio  bands  other 
than  that  which  the  Exchange  provides 
through  its  infrastructure;  (3)  a 
requirement  that  members  migrate  to 
the  infrastructure  once  it  becomes 
available;  and  (4)  a  limited  Exchange 
obligation  to  support  the 
communications  equipment  of  private 
vendors. 

Also,  the  Revised  Vendor  Form 
clarifies  that  only  member  organizations 
may  vend  wireless  data 
conununications  services  on  the 
Exchange's  floor,  but  allows  the  member 
organization  to  delegate  functions  to 
agents  and  contractors,  so  long  as  the 
member  organization  guarantees  the 
performance  of  the  agents  and 
contractors.  The  Revised  Vendor  Form 
will  allow  communications  between 
members  using  hand-held  devices  at 
two  different  locations  on  the  trading 
floor,  as  well  as  between  a  member 
using  a  hand-held  device  on  the  floor 
and  a  member  at  a  booth  terminal,  as  the 
Exchange  permitted  in  the  pilot 
program. 

In  addition,  the  Exchange  will  have 
insisted  that,  because  the  Exchange 
limited  the  scope  of  the  Phase  I  and  II 
pilot  programs  and  will  similarly  limit 
Phase  in  pilot  programs,  each 
participating  vendor  refrain  from 
discriminating  among  the  members  to 
whom  it  was  willing  to  provide  its  pilot 
service  through  the  end  of  Phase  m. 
However,  the  completion  of  the 
infrastructure  means  that  the  technology 
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necessary  to  allow  every  member  to 
enjoy  wireless  data  communications 
services  will  be  available,  whether  from 
a  vending  member  organization  or  from 
the  Exchange.  In  Phase  IV,  the 
production  roll-out  phase,  the  Exchange 
will  therefore  allow  vending  member 
organizations  to  enter  into  such  wireless 
data  communications  arrangements 
with  members  as  they  may  see  fit.  For 
instance,  a  member  organization  may 
vend  a  wireless  data  communication 
service  to  Exchange  members,  but  may 
offer  preferential  terms  and  conditions 
to  members  with  which  it  is  affiliated. 
As  a  result,  the  Revised  Vendor  Form 
will  eliminate:  (1)  The  several 
provisions  found  in  the  Pilct  Program 
Vendor  Form  that  require  the  vendor  to 
provide  wireless  data  communications 
services  only  on  unbiased,  non- 
discriminatory groiuids:  and  (2)  the 
provision  that  limits  the  scope  of  any 
pilot  program  to  25  members. 

The  Revised  Vendor  Form  will 
eliminate  the  provision  that  prohibits  a 
vendor  from  representing  that  it  is  the 
sole  vendor  of  wireless  data 
conununications  services  on  the 
Exchange  floor,  because  the  Exchange 
feels  certain  that  all  members  will  be 
aware  that  the  Exchange  and  certain 
member  organizations  will  provide 
service  alternatives.  Finally,  because  the 
Exchange  will  allow  vendors  to  have 
access  to  the  Exchange's  infrastructure 
dvuing  Phase  FV  (unlike  Phases  I  and  n) 
and  because  the  Exchange  may  not  have 
the  same  degree  of  communication  with 
vending  member  organizations 
throughout  Phase  IV  as  it  has  had 
diuing  the  earlier  phases,  it  proposes  to 
strengthen  its  contractual  safeguards  by 
adding  to  the  Revised  Vendor  Form  a 
provision  that  prohibits  a  vending 
member  organization  bom  introducing 
its  service,  or  from  modifying  its 
equipment  or  transmission 
methodology,  until  the  Exchange  has 
seen  the  service  or  the  modification 
operate  satisfactorily.  For  similar 
reasons,  the  Revised  Vendor  Form 
grants  the  Exchange  the  right  to  test  a 
service  and  related  equipment. 

The  form  of  vendor  agreement 
requires  the  vendor  to  prepare  a 
description  of  its  service  for  attachment 
to  the  form.  Attachment  A  to  the  form 
sets  forth  the  information  that  the 
Exchange  requires  the  vendor  to  include 
in  the  service  description.  The  Exchange 
proposes  to  eliminate,  from  that 
required  information,  information  that 
completion  of  the  infrastructure  makes 
irrelevant.  In  addition,  the  Exchange 
proposes  to  add  to  those  required  items 
of  information  the  vendor's  method  and 
location  for  storing  devices  when  not  in 
use.  Furthermore,  the  Exchange 


proposes  to  clarify  that  among  the  rules 
and  regulations  with  which  the  vendor 
is  required  to  comply  are  all  health  and 
safety  standards.  ^ 

As  an  important  element  of  the  Pilot 
Program  Vendor  Form,  the  Exchange 
required  a  vendor  of  a  Phase  I  or  II  pilot 
program  to  provide  its  service  to  a 
member  only  piu^uant  to  a  written 
contract  with  the  member.  The 
Exchange  required  that  contract  to 
govern  six  elements  of  the  vendor- 
member  relationship  *  and  to  include 
certain  provisions  designed  to  protect 
the  interests  of  the  Exchange  and  its 
members.  The  Exchange  set  forth  those 
requirements  in  an  Attachment  B  to  the 
Pilot  Program  Vendor  Form.  For  the 
purposes  of  the  Revised  Vendor  Form, 
the  Exchange  is  proposing  to  amend 
those  contract  requirements  in  the 
maimer  set  forth  in  Attachment  B  to 
Exhibit  A  (the  "Revised  Vendor-Member 
Agreement  Terms").  The  amendments: 
reflect  the  fact  that  the  Exchange  will 
now  permit  commiuiications  between 
members  using  hand-held  devices  at 
two  different  locations  on  the  floor; 
remove  the  requirement  that  the  vendor- 
member  agreement  must  govern  the  six 
prescribed  elements  of  the  relationship; 
and  remove  the  Exchange-imposed 
termination  requirements  for 
terminations  by  the  vendor  or  the 
subscribing  member. 

For  the  production  roll-out  phase,  the 
Exchange  has  prepared  the  Associated 
Member  Form  for  use  by  a  member 
organization  that  wishes  to  provide 
wireless  data  communications  services 
on  the  Exchange's  trading  floor  solrfy  to 
officers,  partners  and  employees  of  the 
member  organization  that  are  Exchange 
members.^ 

The  Associated  Member  Form 
contains  provisions  that  are  almost 
identical  in  substance  to  those  found  in 
the  Revised  Vendor  Form,  except  that 
the  Associated  Member  Form  requires 
the  member  organization  to  take 
responsibilify  for  the  actions  of  its 
members  and  to  assure  that  its  members 
will  comply  with  all  provisions  of  the 
Form  as  well  as  with  relevant  laws, 
rules  and  regulations.  For  that  reason, 
the  Exchange  does  not  propose  to 


"The  service  description  as  so  amended  (the 
"Revised  Vendor  Service  Description")  is  set  forth 
in  Attachment  A  to  Exhibit  A. 

*  Responsibility  for  losses:  training:  system 
maintenance  and  support;  technological  limitations: 
the  availability  of  equipment  and  spare  parts:  and 
service  charges. 

'  A  copy  of  the  Associated  Member  Form  is 
attached  to  the  filing  as  Exhibit  B.  Attached  as 
Attachment  A  to  that  form  is  a  service  description 
(the  "Associated  Member  Service  Description"), 
modiCed  from  the  Revised  Vendor  Service 
Description  as  necessary  to  reflect  the  associated 
member  context. 


require  the  member  organization  to 
enter  into  an  agreement  with  a 
subscriber  to  its  wireless  data 
communications  service  if  the 
subscriber  is  an  Exchange  member  that 
is  an  officer,  partner  or  employees  of  the 
member  organization.  As  a  result,  the 
Exchange  does  not  propose  to  impose 
on  the  member  organization  a  set  of 
terms  and  conditions — for  application 
between  the  member  organization  and 
its  members — that  parallel  those  set 
forth  in  Exhibit  B  to  the  Revised  Vendor 
Form. 

As  in  respect  of  Phase  n,  the 
Exchange  reserves  the  right  to  limit  the 
number  of  vendors  that  may  provide 
wireless  data  commimications  systems 
on  the  floor  diuing  Phase  IV.  based  on 
the  ability  of  the  Exchange  to  maintain 
its  regulatory  oversight  responsibilities 
in  a  satisfactory  manner.  In  addition,  as 
the  Exchange  gains  experience  with  the 
use  of  wireless  data  conununications 
technology  on  its  floor,  it  may 
determine  that  additional  restrictions, 
such  as  in  respect  of  permissible 
transmissions  or  hardware,  are 
warranted. 

The  Exchange  does  not  currently  plan 
to  charge  vendors  or  Exchange  members 
or  member  organizations  for  the 
privilege  of  providing  wireless  data 
communications  services  during  Phase 
rv,  although  it  reserves  its  right  to  do  so. 
If  the  Exchange  does  determine  to 
impose  Phase  FV  charges  or  any  other 
charges,  it  would  first  seek  Commission 
approval  of  any  such  charge. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  bases 
under  the  Act  for  the  proposed  rule 
change  are:  (i)  The  requirement  under 
Section  6(b)(5)  that  an  exchange  have 
rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
seciuities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest,  and 
that  are  not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers;  emd  (ii)  the 
requirement  under  Section  6(b)(4)  that 
an  exchange  have  rules  that  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 
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B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-97-17  and  should  be 
submitted  by  July  29,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-17661  Filed  7-7-97;  8:45  am] 
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COMMISSION 

[Release  No.  34-38785;  File  No.  SR-Phlx- 
97-15] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  the  Minimum  Size 
Guarantee 

)une  30.  1997. 

Piusuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  28, 
1997,  the  Philadelphia  Stock  Exchange, 
Inc.  ("PhLx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  pursuant  to  Rule  19b- 
4  of  the  Act,  proposes  to  amend  Phlx 
Rule  1015  (Quotation  Guarantees);  Phlx 
Rule  1033  (Bids  and  Offers — Premium); 
and  Floor  Procedure  Advice  ("Advice") 
A-11  (Responsibility  to  Make  Ten-Ups 
Markets),  to  reflect  that  the  minimum 
size  guarantee  applicable  to  Phlx  equity 
and  index  options  may  be  larger  than 
ten  contracts.  References  to  ten-up 
markets  in  these  provisions  are 
proposed  to  be  replaced  with 
"minimum  size  guarantee."  Advice  A- 
11  will  thus  be  retitled  "Responsibility 
to  Make  Markets  of  the  Minimum  Size 
Guarantee." 

The  Exchange  also  proposed  that 
broker-dealer  ("BD")  orders  for  less  than 
the  minimum  size  guarantee  that  are 
represented  at  the  trading  post  by  a. 
Floor  Broker  be  treated  the  same  as 
orders  of  ROTs  for  that  amount  [i.e., 
such  bids/offers  will  not  be 
disseminated  and  will  have  no  standing 
in  the  crowd). 

In  addition,  the  Exchange  proposes  to 
reorganize  Phlx  Rule  1015  by  adding 
sub-paragraphs  (1)  and  (2)  to  paragraph 
(a)  to  differentiate  the  requirements 


applicable  to  floor  traders  from  the 
agency  provisions.  The  Exchange  is  also 
proposing  to  require  that  broker-dealer 
electronic  messages  (sometimes  used  in 
lieu  of  floor  tickets)  be  marked  B/D. 
Lastly,  the  Exchange  is  clarifying  that 
the  best  quoted  bid  or  offer  ("BBO") 
referred  in  this  Rule  is  the  Exchange's 
displayed  BBO. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  emy  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C,  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Piu-suant  to  Phlx  Rule  1033(a),  the 
Exchange  requires  that  public  orders  be 
filled  to  a  minimum  depth  of  at  least  ten 
contracts  at  the  BBO.  This  is  often 
referred  to  as  the  "ten-up"  requirement 
Phlx  Rule  1015  and  Advice  A-11 
delineate  the  obligations  of  floor  traders 
respecting  Exchange  quotation 
guarantees.  Since  1987.  these  provisions 
have  been  intended  to  benefit  customers 
by  establishing  ten  contracts  as  the 
minimum  depth  to  which  such  orders 
are  entitled  an  execution  at  the  best  bid 
or  offer.3  The  intent  was  also  to 
encourage  floor  traders  to  be  more 
competitive  and  make  size  markets.  In 
order  for  these  purposes  to  be  achieved, 
the  Commission  recognized  that  the 
floor  traders'  markets  cannot  be 
exhausted  by  competitors  to  the 
detriment  of  customers.* 

In  recent  years,  higher  minimum 
guarantees  have  been  established  in 
certain  options — higher  than  the 
traditional  minimum  size  guarantee  of 
ten  contracts.  These  higher  guarantees 
correspond  to  the  maximum  size  of 
orders  eligible  for  the  Phlx  Automated 
Options  Market  ("AUTOM")  system's 
automatic  execution  feature,  AUTO-X. 


•17CFR200.30-3l8)(12). 


'  15  U.S.C  §78s(b)(l)  (1968). 
'  17  CFR  240.19i>-4. 


J  See  Securities  Exchange  Act  Release  Nos.  24580 
(June  11.  1987)  52  FR  23120  ()une  17.  1987)  (File 
No.  SR-Phlx-«7-09).  and  26669  (March  27.  1989). 
54  FR  13282  (March  31,  1989)  (File  No.  SR-Phlx- 
89-02). 

*  See  Securities  Exchange  Act  Release  No.  34400 
(July  19.  1994).  59  FR  38011  (July  26.  1994)  (File 
No.  SR-Phtx-91-45). 
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Currently,  the  maximum  order  size 
permissible  for  AUTO-X  is  50 
contracts.' 

Under  this  proposal,  the  ten-up 
requirement  would  be  replaced  by  the 
higher  minimum  size  guarantee  for 
purposes  of  Phlx  Rule  1015  and  Advice 
A-11.*  For  example,  in  an  option  for 
which  the  minimum  size  guarantee  is  20 
contracts,  Phlx  Rule  1015  would  require 
that  a  floor  trader  [i.e.,  Specialists  and 
ROTs)  at  the  BBO  be  responsible  for  not 
just  ten  contracts,  but  the  entire 
minimum  size  guarantee  of  20  contracts. 
Where  the  BBO  consists  of  more  than 
one  ROT,  those  ROTs  together  are 
responsible  for  20  contracts. 

Second,  ROT  orders  (represented  by 
Floor  Brokers)  for  less  than  the 
minimum  size  guarantee  are  not 
currently  disseminated  as  the  BBO. 
However,  ROT  bids/offers  must 
nevertheless  be  firm  for  the  entire 
minimum  size  guarantee.  The  Exchange 
proposes  to  amend  sub-paragraph  (iv)  of 
Rule  1015  to  treat  broker-deader  orders 
for  less  than  the  minimum  size 
guarantee  the  same  as  ROT  orders  by 
not  displavinc  them.^ 

Currently,  tne  reason  for  not 
including  ROT  orders  for  less  than  ten 
contracts  is  that  the  BBO  must  be  firm 
for  the  amount  of  the  minimum  size 
guarantee.  Pursuant  to  the  Phlx  Rule 
1015  and  Advice  A-11,  an  order 
availing  upon  the  BBO  will  be  filled  by 
the  ROT  order,  but  if  the  "availing" 
order  is  greater  than  the  ROT  order,  the 
difference  up  to  the  minimiun  size 
guarantee  in  that  option  must  be  filled 
by  the  floor  traders  with  the 
immediately  prior  best  bid  or  offer.  For 
instance,  if  the  market  is  2-1/4-3/8, 
with  an  ROT  order  to  sell  5  contracts  at 
3/8  comprising  the  offer,  then  the  BBO 
is  really  2-1/4-1/2,  because  the  ROT 
order  is  not  part  of  the  BBO.  If  it  were, 
the  floor  traders  offering  at  Vz  would  be 
required  to  fill  the  other  five  contracts 
of  an  incoming  order  to  buy  10  at  3/8, 
where  the  minimum  size  guarantee  is 
ten  contracts.  Not  including  ROT  orders 
less  than  the  minimum  size  guarantee 
prevents  this  outcome.  Nevertheless, 
this  outcome  does  result  under  current 
rules  when  customer  or  broker-dealer 
orders  for  less  than  the  minimum  size 
guarantees  comprise  the  BBO.  This 
proposal  would  treat  BD  orders  for  less 
than  the  minimum  size  guarantee  the 


'  See  Securities  Exchange  Act  Release  No.  36601 
(December  18,  1995).  60  FR  66817  (December  26. 
1995)  (File  No.  SR-Phlx-95-39). 

•Similarly.  Phlx  Rule  1033(a)  will  expressly  refer 
to  the  minimum  size  guarantee  requirements  of 
Phlx  Rule  1015. 

'  See  Securities  Exchange  Act  Release  No.  28722 
(December  28.  1990).  56  FR  542  (January  7. 1991) 
(File  No.  SR-Phix-89-57). 


same  as  ROT  orders.  The  Phlx  asserts 
that  BDs,  unlike  customers,  are  not 
entitled  to  the  ten-up  guarantee  and 
thus  should  not  generate  quote 
distortions  to  the  detriment  of  floor 
traders,  who  must  honor  the  size 
difference. 

The  purpose  of  this  change  is  to 
prevent  floor  traders  with  the  immediate 
prior  best  bid  or  offer  from  having  to  fill 
the  remainder  (up  to  the  minimum  size 
guarantee)  at  the  better  price  as  a  result 
of  a  non-customer  bid/offer  creating  the 
BBO.  Thus,  only  where  a  bid/offer  for 
less  than  the  minimum  guarantee  is  on 
behalf  of  a  customer  shall  it  be  reflected 
as  the  BBO,  requiring  floor  traders  to 
supply  the  additional  contracts. 
According  to  the  Phlx,  this  proposal 
should  encourage  larger  minimum  size 
guarantees  by  freeing  floor  traders  from 
the  fear  that  they  will  be  frequently 
proWding  guarantees  better  than  their 
own  true  market  to  make  up  the  size 
difference  for  broker-dealer  orders  at  a 
better  price. 

In  the  course  of  preparing  these 
amendments  to  Phlx  Rule  1015  and 
Advice  A-11,  an  Exchange  review  of 
these  provisions  revealed  that  certain 
organizational  changes  are  needed  to 
update  and  clarify  them.  Thus,  the 
Exchange  proposes  to  reorganize  Phlx 
Rule  1015  by  adding  sub-paragraphs  (1) 
and  (2)  to  paragraph  (a)  to  differentiate 
the  requirements  applicable  to  floor 
traders  from  the  agency  provisions.  In 
addition,  the  Exchange  is  proposing  to 
require  that  broker-dealer  electronic 
messages  (sometimes  used  in  lieu  of 
floor  tickets)  be  marked  B/D.  Lastly,  the 
Exchange  is  clarifying  that  the  BBO 
referred  in  this  Riile  is  the  Exchange's 
di^layed  BBO. 

■fhe  Exchange  represents  that  the 
proposal  at  hand  is  similar  to  the  rules 
and  policies  of  other  exchanges.  For 
instance,  market  maker  bids/offers  for 
less  than  20  contracts  on  the  Pacific 
Exchange  are  represented  in  the  trading 
crowd,  but  not  disseminated.  Similarly, 
broker-dealer  proprietary  orders  that  are 
represented  by  a  Floor  Broker  for  less 
than  10  contracts  in  the  S&P  100  Index 
option  ("OEX")  are  not  disseminated  on 
the  Chicago  Board  Options  Exchange.^ 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act  in 
general,  and  in  particular,  with  Section 
6(b)(5).  in  that  it  is  designed  to  promote 
just  and  equitable  principles  of  trade 
and  protect  investors  and  the  public 
interest  by  recognizing  that  in  order  to 
preserve  option  customer  size 
guarantees,  broker-dealer  orders  for  less 


"See,  e.g..  Securities  Exchange  Act  Release  No. 
36880  (February  23.  1996).  61  FR  7839  (February 
29,  1996)  (File  No.  SR-CBOE-95-70). 


than  the  minimum  size  guarantee 
should  not  affect  the  displayed  BBO, 
because  such  broker-dealers  do  not  have 
the  concurrent  obligation,  as  do  floor 
traders,  to  honor  that  market  up  to  the 
guaranteed  size  for  the  Exchange's 
customers.  The  proposed  rule  change 
does  not  permit  unfair  discrimination 
between  customers,  issuers,  brokers  and 
dealers,  because  the  proposal  is 
intended  to  ensure  the  fair  operation  of 
display  requirements  and  preserve 
customer  guarantees,  without  unfairly 
burdening  the  floor  traders  who  must 
honor  such  guarantees. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  self-regulatory  organization  does 
not  believe  that  the  proposed  rule 
change  will  impose  any  inappropriate 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  CXhers 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiwion  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 

within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Stieei  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  witiiheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
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available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Phlx.  All  submissions 
should  r«fer  to  File  No.  SR-Phlx-97-15 
and  should  be  submitted  by  July  29, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-17662  Filed  7-7-97;  8:45  am) 

BILUNG  CODE  a010-01-M 
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Granting  Accelerated  Approval  to 
Proposed  Rule  Change  and  Notice  of 
Filing  and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  1  Thereto 
by  the  Philadelphia  Stock  Exchange, 
Inc.  To  Adopt  an  AUTOM  Rule  and  To 
Request  Permanent  Approval  for  the 
AUTOM  Pilot  Program 

June  30,  1997. 

I.  Introduction 

On  May  2,  1997,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  piu^uant  to  Section 
19fb)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act"},»  and  Rule  19b-4 
thereunder,'  a  proposed  rule  change  to 
adopt  rule  1080,  Philadelphia  Stock 
Exchange  Automated  Options  Market 
("AUTOM")  and  Automatic  Execution 
System  ("AUTO-X"),  codifying  and 
amending  the  policies  and  procedures 
concerning  AUTOM  and  to  obtain 
permanent  approval  for  the  AUTOM 
pilot  program.  On  June  30, 1997,  the 
Phlx  submitted  Amendment  No.  1  to  the 
proposed  rule  change.' 


•17  CFR  200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  See  Letter  from  Philip  H.  Becker.  Senior  Vice 
President  and  Chief  Regulatory  Officer,  Phlx.  to 
Michael  Walinskas,  Senior  Special  Counsel. 
Division  of  Market  Regulation,  SEC.  dated  |une  27, 
1997  ("Amendment  No.  1").  In  Amendment  No.  1. 
the  Phlx  amended  the  proposal  by:  (1)  Clarifying 
the  Exchange's  current  policy  with  respect  to  the 
eligibility  of  options  for  AUTO-X;  (2)  deleting  the 
sentence  defining  "agency  order":  (3)  deleting  the 
reference  to  "user  or  account  type"  with  respect  to 
the  Options  Committees  authority  to  restrict  the  use 
of  AUTO-X;  (4)  deleting  references  to 


The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  3,  1997.''  No  comments 
were  received  on  the  proposal.  This 
order  grants  accelerated  approval  to  the 
proposal,  as  amended. 

n.  Description  of  the  Proposal 

AUTOM  is  the  Exchange's  electronic 
order  delivery  and  reporting  system, 
that  provides  for  the  automatic  entry 
and  routing  of  Exchange- listed  equity 
options  and  index  options  orders  to  the 
Exchange  trading  floor.  AUTOM  has 
operated  on  a  pilot  basis  since  1988.^ 
Since  that  time,  AUTOM  has  been 
extended  several  times,  generally  in 
one-year  increments.^  AUTOM  also  has 
been  amended  several  times  during  the 
operation  of  the  pilot.  ^ 


"exemptions"  with  respect  to  disengaging  AUTO- 
X:  and  (5)  clarifying  several  aspects  of  the  proposal. 

*  See  Securities  Exchange  Act  Release  No.  38683 
(Mav  27.  1997),  62  FR  30366  (June  3, 1997) 
("Release  No.  38683"). 

>  See  Securities  Exchange  Act  Release  No.  25540 
(March  31,  1988),  53  FR  11390  (April  6,  1988)  (SR- 
Phlx-88-10). 

*  See  Securities  Exchange  Act  Release  Nos.  25868 
(June  30.  1988).  53  FR  25563  (SR-Phlx-«8-22 
extended  through  December  31.  1988);  26354 
(December  13,  1988).  53  FR  51185  (SR-Phlx-88-33 
extended  through  )une  30,  1989):  26522  (February 
3.  1989).  54  FR  6465  (SR-Phlx-89-01  extended 
through  December  31. 1989);  27599  (January  9, 
1990).  55  FR  1751  (SR-Phlx-«9-03  extended 
through  June  30.  1990):  28265  (July  26.  1990).  55 
FR  31274  (SR-Phlx-90-16  extended  through 
December  31.  1990):  28978  (March  15.  1991).  56  FR 
12050  (SR-Phlx-90-34  extended  through  December 
31,  1991);  32559  (June  30,  1993),  58  FR  36496  (SR- 
PhU-93-03  extended  through  December  31.  1993): 
33405  (December  30.  1993).  59  FR  790  (SR-Phlx- 
93-57  extended  through  December  31.  1994):  35183 
(December  30,  1994).  60  fK  2420  (SR-Phb<-94-41 
extended  through  December  31.  1995):  36582 
(December  13.  1995).  60  FR  65364  (SR-Phlx-95-78 
extended  through  December  31.  1996);  and  38104 
(December  31,  1996),  62  FT?  1017  (SR-Phlx-96-51 
extended  through  June  30. 1997). 

'  See  Securities  Exchange  Act  Release  Nos.  25868 
(June  30.1988),  53  FR  25563  (SR-Phlx-88-22 
AUTOM  extended  to  37  options);  26354  (December 
13.  1988),  53  FR  51185  (SR-Phlx-8ft-33  expanded 
from  5  to  10  contracts  in  all  strikes  and  months): 
26522  (February  3.  1989),  54  FR  6465  (SR-Phlx-89- 
01  adding  25  additional  equity  options  totaling  62): 
27599  (January  9,  1990).  55  fK  1751  (SR-Phlx-89- 
03  approving  AUTO-X  for  market  and  marketable 
limit  orders  in  three  strikes  and  all  months  up  to 
ten  contracts  in  12  equity  options  and  day  limit 
orders  deliverable  through  AUTOM);  28516 
(October  3,  1990),  55  FR  41408  (SR-Phlx-90-18 
expanding  from  10  to  100  contracts);  28978  (March 
15.  1991).  56  FR  12050  (SR-Phlx-90-34  extending 
AUTO-X  to  all  equity  options  and  AUTOM  to 
accept  GTC  and  cabinet  orders):  29782  (October  3, 
1991).  56  FR  55146  (SR-Phlx-91-19  extending 
AUTO-X  to  all  strike  prices  and  expiration 
months);  29662  (September  9,  1991).  56  FR  46816 
(SR-Phlx-91-31  extending  AUTO-X  to  20  conU^acts 
for  Duracell  options  to  match  CBOE/Amex/NYSE): 
29837  (October  18.  1991).  56  FR  36496  (SR-Phlx- 
91-33  expanding  AUTO-X  from  ten  to  20 
contracU);  32906  (September  15,  1993),  58  FR 
15168  (SR-Phlx-92-38  expanding  AUTO-X  from 
20  to  25  contracts):  34920  (October  31,  1994),  59  FR 
55510  (SR-Phlx-94-40  codifying  AUTOM  for  index 
options);  35033  (November  30.  1994).  59  FR  63152 


Currently,  the  Exchange  has  no  rule 
governing  the  use  of  its  AUTOM  system. 
Option  orders  entered  by  Exchange 
member  organizations  into  AUTOM  are 
routed  to  the  appropriate  specialist  unit 
on  the  Exchange  trading  floor.  Orders 
delivered  through  AUTOM  may  be 
executed  manually  or  automatically; 
however,  only  certain  orders  are  eligible 
for  AUTOM's  automatic  execution 
feature,  AUTO-X,  as  provided  in  the 
proposed  rule.  Equity  option  and  index 
option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and 
its  features  and  enhancements. 

The  proposal  delineates  the  types  of 
orders  eligible  for  AUTOM.  Generally, 
only  agency  orders  may  be  entered.^ 
However,  broker-dealer  orders  for  U.S, 
Top  100  Index  ("TPX")  options  may  be 
entered  into  AUTOM,  but  are  not 
eligible  for  AUTO-X.  In  addition,  with 
respect  to  order  size,  orders  up  to  the 
maximum  number  of  contracts 
permitted  by  the  Exchange  may  be 
entered.  Currently,  orders  up  to  100 
contracts  are  eligible  for  AUTOM.^ 
except  the  maximum  order  size  for  TPX 
options  is  500  contracts.'"  Separate 
maximum  order  sizes  apply  to  AUTO- 
X.  as  discussed  below.  Moreover,  the 
Exchange's  Options  Committee  may 
determine  to  accept  additional  types  of 
orders  for  entry  into  AUTOM  as  well  as 
to  discontinue  accepting  certain  ty{>es  of 
orders." 

AUTO-X  is  a  feature  of  AUTOM  that 
automatically  executes  public  customer 
market  and  marketable  limit  orders  up 
to  the  number  of  contracts  permitted  by 
the  Exchange  for  certain  strike  prices 
and  expiration  months  in  equity  options 


(SR-Phlx-94-32  adopting  the  Wheel):  35601  (April 
13.  1995).  60  FR  19616  (SR-Phlx-95-18  codifying 
order  types);  35781  (May  30.  1995),  60  FR  30131 
(SR-Phlx-95-29  expanding  AUTO-X  to  50 
conU^cts  for  TPX  only):  35782  (May  30.  1995),  60 
FR  30136  (SR-Phlx-95-30  extending  AUTOM  from 
100  to  500  conUacts):  36429  (October  27.  1995),  60 
FR  55874  (SR-Phlx-95-35  permitting  broker-dealer 
orders  in  AUTOM  for  TPX  only);  36467  (November 
8.  1995).  60  FR  57615  (SR-Phlx-95-33  limiting 
AUTO-X  in  XOC);  36601  (December  18,  1995).  60 
FR  66817  (SR-Phlx-95-39  expanding  AUTO-X 
from  25  to  50  contracts):  and  37977  (November  25, 
1996)  61  FR  63889  (SR-Phlx-96-49  amending 
Wheel  provisions). 

■  See  Amendment  No.  1.  supra  note  3. 

«  See  Securities  Exchange  Act  Release  No.  28516 
(October  3. 1990),  55  FR  41408  (October  11,  1990) 
(SR-Phlx-90-18). 

">  See  Securities  Exchange  Act  Release  No.  35782 
(May  30.  1995),  60  FR  30136  (June  7.  1995)  (SR- 
Phlx-95-30).  Although  the  Exchange  received 
approval  to  expand  the  maximum  AUTOM  order 
size  (0  500  contracts,  the  Exchange's  Board  of 
Governors  has  limited  implementation  to  TPX  only. 

"The  Commission  notes  that  if  the  Exchange 
desires  to  amend  the  types  of  orders  eligible  for 
AUTOM,  it  should  contact  the  Division  of  Market 
Regulation  to  determine  if  a  filing  with  the 
Commission  pursuant  to  Section  19(b)  of  the  Act  is 
necessary. 
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and  index  options,  unless  the  Options 
Committee  determines  otherwise. 
AUTO-X  automatically  executes 
eligible  orders  using  the  Exchange 
disseminated  quotation  and  then 
automatically  routes  execution  reports 
to  the  originating  member  organization. 
AUTOM  orders  not  eligible  for  AUTO- 
X  are  executed  manually  in  accordance 
with  Exchange  rules.  Manual  execution 
of  AUTO-X  eligible  orders  will  also 
occur  when  AUTO-X  is  not  engaged. 

In  1995,  the  Exchange  received 
Commission  approval  to  limit  the 
availability  of  AUTO-X  for  certain, 
high-priced  series  of  National  Over-the- 
Counter  Index  options  ("XOC").'^  The 
proposal  restores  these  XOC  series  to 
AUTO-X  eligibility.  The  proposal  also 
provides  that  the  Options  Committee 
may,  for  any  period,  restrict  the  use  of 
AUTO-X  13  on  the  Exchange  in  any 
option  or  series.'*  Currently,  orders  up 
to  50  contracts,  subject  to  the  approval 
of  the  Options  Committee,  are  eligible 
for  AUTO-X.  15  In  addition,  the  Options 
Committee  may,  in  its  discretion, 
increase  the  size  of  orders  in  one  or 
more  classes  of  multiply-traded  equity 
options  eligible  for  AUTO-X  to  the 
extent  necessary  to  match  the  size  of 
orders  in  the  same  options  eligible  for 
entry  into  the  automated  execution 
system  of  any  other  options  exchange, 
provided  that  the  effectiveness  of  any 
such  increase  shall  be  conditioned  upon 
the  Exchange  filing  with  the 
Commission  a  proposed  rule  change 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act.i6 


'2  See  Securities  Exchange  Act  Release  No.  36467 
(November  8, 1995),  60  FR  57615  (November  16, 
1995)  (SR-Phlx-95-33  limiting  AUTO-X  eligibility 
to  XOC  series  where  the  bid  is  SIO  or  less)  ("Release 
No.  36467"). 

"  In  Amendment  No.  1,  the  Phlx  identified  the 
Exchange's  current  policy  with  respect  to  the  use 
of  AUTO-X.  Specifically,  the  Exchange's  current 
policy  provides  that  all  series  and  all  option  are 
eligible  for  AUTO-X.  In  addition,  the  Exchange 
recognizes  that  substantial  changes  to  this  policy 
would  require  a  filing  with  the  Commission 
pursuant  to  Rule  19b-4.  See  Amendment  No.  1, 
supm  note  3. 

^*  In  Amendment  No.  1 ,  the  Exchange  deleted  the 
reference  to  "user  or  account  type"  contained  in 
Release  No.  38683.  See  Amendment  No.  1,  supra 
note  3.  The  Commission  notes  that  the  Exchange 
should  review  its  Floor  Procedure  Advices  to 
ensure  that  provisions  regarding  AUTO-X 
participation  and  restrictions  are  consistent  with 
the  corresponding  provisions  in  the  Exchange's 
rules,  as  proposed  herein. 

'*See  Securities  Exchange  Act  Release  No.  36601 
(December  18,  1995),  60  FR  66817  (December  26. 
1995)  (SR-Phlx-95-39). 

'•  15  use.  78s(b)(3)(A).  The  Commission 
expects  the  Phlx.  in  such  filings  with  the 
Commission,  to  demonstrate  that  the  Exchange's 
systems  capacity  is  sufficient  and  that  the  specialist 
and  Registered  Options  Traders  ("ROTs"). 
respectively,  have  the  capital  necessary  to  handle 
the  proposed  increase  in  order  size. 


In  the  event  extraordinary 
circumstances  1 '  exist  in  connection 
with  a  particular  class  of  options,  two 
Floor  Officials  i^  may  determine  to 
disengage  AUTO-X  with  respect  to  that 
option,  in  accordance  with  Exchange 
procedures.  To  ensure  proper 
notification  to  AUTOM  users,  a 
specialist  must  promptly  notify  the 
Surveillance  Post  of  any  AUTOM- 
related  approval  by  two  Floor  Officials 
to  disengage  AUTO-X  with  respect  to 
that  option.  1^  In  the  event  extraordinary 
conditions  exist  floor-wide,  two 
Exchange  Floor  Officials,  the 
Chairperson  of  the  Options  Committee 
or  his  designee  ^o  may  unanimously 
determine  to  disengage  the  AUTO-X 
feature  floor-wide.  In  the  event  that 
AUTO-X  is  disengaged.  AUTO-X 
eligible  orders  will  be  executed 
manually  pursuant  to  general  AUTOM 
provisions.  The  Exchange's  Emergency 
Committee,  pursuant  to  Rule  98,  may 
take  other  action  respecting  AUTOM  in 
extraordinary  circimistances. 

The  proposal  requires  a  specialist  to 
accept  eligible  orders  delivered  through 
AUTOM.  A  specialist  must  comply  with 
the  obligations  of  Rule  1014,  as  well  as 
other  Exchange  rules,  in  the  handling  of 
AUTOM  orders.  A  specialist  is 
responsible  for  engaging  AUTO-X  with 
respect  to  an  assigned  option  within 
three  minutes  after  completing  an 
opening  or  reopening  rotation  of  that 
option.  A  specialist  must  respond  to  all 
messages  communicated  through 
AUTOM,  including  order  entry, 
execution  and  cancellation  and 
replacement  of  orders  as  well  as 
administrative  messages.  A  specialist  is 
responsible  for  the  remainder  of  an 
AUTOM  order  where  a  partial  execution 


*'  The  Phlx  defines  extraordinary  cirtnimstances 
to  Include  fast  market  conditions,  systems 
malfunctions  and  other  circumstances  that  limit  the 
Exchange's  ability  to  disseminate  or  update  market 
quotations  in  a  timely  and  accurate  manner.  The 
Phlx  intends  to  incorporate  this  definition  into  the 
AUTOM  Rule  at  a  later  date.  See  Amendment  No. 
1.  supra  note  3. 

>*The  Phlx  has  a  written  policy,  contained  in  its 
manual  for  new  Floor  Officials,  to  prevent  Floor 
Officials  from  approving  a  specialist's  request  to 
disengage  ALTTO-X  with  respect  to  a  particular 
option  where  another  Floor  Official  previously  has 
denied  the  request.  Telephone  conversation 
between  Edith  Hallahan,  Director  and  Special 
Counsel.  Regulatory  Services.  Phlx.  and  Deborah 
Flynn,  Attorney.  Division  of  Market  Regulation, 
SEC  (June  19, 1997). 

<«  In  Amendment  No.  1,  the  Phlx  deleted  all 
references  to  "exemptions"  to  clarify  that  it  is  the 
specialist's  respoiuibility  to  notify  the  Exchange  of 
Floor  OfRcial  approval  and  relocated  this  provision 
to  the  section  of  the  rule  entitled  "Specialist 
Obligations."  See  Amendment  No.  1.  supm  note  3. 

*"  Amendment  No.  1  clarifies  that  three 
individuals  are  needed  to  disengage  AUTO-X  floor- 
wide:  two  Floor  OfHcials  and  the  Chairperson  of  the 
Options  Committee  (or  his  designee).  See 
Amendment  No.  1.  supra  note  3. 


occurred.21  Lastly,  a  specialist  is 
responsible  for  ensuring  the  visibility  to 
the  trading  crowd  of  both  the  screens 
displaying  incoming  AUTO-X  orders  as 
well  as  the  bids/offers  for  the  at-the- 
money  strike  prices  in  displayed 
options. ^2 

In  the  proposed  rule,  the  Exchange 
disclaims  any  liability  from  losses 
arising  from  the  acts,  errors  or  omissions 
of  its  agents,  employees  and  members  in 
connection  with  AUTOM.  The  proposal 
also  apportions  responsibility  between 
the  specialists  and  the  member 
organizations  for  losses  arising  from  the 
failed  transmission  of  order  messages 
routed  through  AUTOM.  Under  the 
terms  of  the  proposal,  a  member 
organization  who  initiates  the 
transmission  of  an  order  message  to  the 
floor  through  AUTOM  is  responsible  for 
that  order  message  up  to  the  point  that 
a  legible  and  properly  formatted  copy  of 
the  order  message  is  received  on  the 
trading  floor  by  the  specialist  unit. 
Thereafter,  the  specialist  who  is 
registered  in  the  option  specified  in  the 
order  message  is  responsible  for  the 
contents  of  the  order  message  received 
and  is  responsible  for  the  order  imtil 
one  of  the  following  occurs:  (i)  An 
execution  report  for  the  entire  amount 
of  the  order  is  properly  sent;  (ii)  a 
cancellation  acknowledgement  is 
properly  set;  or  (iii)  an  order  properly 
expires. 

Proposed  Commentary  .01  to  the  rule 
reflects  the  existence  of  Automatic 
Quotation  ("Auto-Quote"),  another 
feature  of  AUTOM.  Auto  Quote  is  the 
Exchange's  electronic  options  pricing 
system,  which  enables  specialists  to 
automatically  monitor  and  instantly 
update  quotations.  Commentary  .02 
states  that  the  Electronic  Order  Book  is 
the  Exchange's  automated  specialist 
limit  order  book,  which  automatically 
routes  all  unexecuted  AUTOM  orders  " 
to  the  Electronic  Order  Book  and 
displays  orders  real-time  in  order  of 
price/time  priority.  Orders  not  delivered 
through  AUTOM  may  also  be  entered 
onto  the  Electronic  Order  Book. 

Finally,  the  proposal  incorporates  the 
provisions  of  Floor  Procedure  Advice  F- 
24,  concerning  the  Wheel,  into  the 
proposed  AUTOM  rule.  The  Wheel  is  an 
automated  mechanism  for  assigning 
floor  traders  (i.e.  specialists  and  ROTs 


'1  The  specialist's  responsibility  extends  to  filling 
an  order,  as  well  as  maintaining  any  unexecuted 
portion  of  the  order  on  the  limit  order  book.  See 
Amendment  No  1.  supra  note  3. 

"  This  provision  essentially  requires  the 
specialist  to  select  a  reasonable  location  for  the 
screens  in  the  trading  station  area.  See  Amendment 
No.  1,  supra  note  3. 

"  Amendment  No.  1  clarified  that  aJI  unexecuted 
AUTOM  orders  are  automatically  routed  to  the 
order  book.  See  Amendment  No.  1 ,  si;pra  note  3. 
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signed  on  the  Wheel  for  a  particular 
option  class),  on  a  rotating  basis,  as 
contra-side  participants  to  AUTO-X 
orders  >'■• 

QI.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. ^^  The 
Commission  believes  the  proposal,  as 
amended,  is  consistent  with  the 
requirements  of  Sections  6  and  11 A  of 
the  Act  2^  in  general,  and  in  particular, 
with  Sections  6(b)(5)  and  llA{a)(l)(B)  of 
the  Act.2^ 

The  Commission  believes  that  the 
proposal,  as  amended,  is  consistent  with 
Section  6(b)(5)  of  the  Act  z"  because 
permanent  approval  of  the  AUTOM 
system  should  facilitate  the  operation  of 
Phlx's  options  trading  floor,  which  will 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  options.  The 
Commission  notes  that  the  Phlx  has 
been  operating  AUTOM  as  a  pilot 
program  for  nearly  a  decade  and  the 
Commission  has  not  received  any 
negative  comments  regarding  the 
AUTOM  pilot  program  since  its 
implementation.  As  the  Exchange 
represents  that  it  has  not  experienced 
any  significant  problems  regarding  the 
operation  of  AUTOM  ^'J  and  believes 
that  the  AUTOM  system  is  capable  of 
handling  a  significant  increase  in 
additional  orders, 3"  the  Commission 
believes  that  it  is  appropriate  to  approve 
the  AUTOM  systems  on  a  permanent 
basis  at  this  time. 

The  Commission  notes  that  the 
adoption  of  Rule  1080  will  incorporate 
into  one  rule  all  rules  applicable  to  the 
operation  of  the  AUTOM  system.  The 
Commission  believes  that  it  is  important 


"  The  noor-wide  roll-out  of  ihe  Wheel  was 
completed  the  week  of  April  21.  1997 

'"  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  78c(fl 

»15  U.S.C.  78f  and  78k-l. 

'-  15  U.S.C.  78f(b)(51>nd  78k-l(a)(lKB). 

» 15  U.S.C.  78f(b)(5). 

"  See  Proposing  Release,  supra  note  4  at  10. 

"The  Phlx  estimates  that  the  average  peak 
utilization  of  the  AUTOM  system  is  approximately 
50%  of  capacity.  See  Letter  from  Theresa 
McCloskey.  Vice  President.  Regulatory  Services, 
Phlx.  to  Michael  Walinskas.  Senior  Special 
Counsel,  Division  df  Market  Regulation.  SEC.  dated 
June  9.  1997. 


to  incorporate  all  of  the  rules  relating  to 
AUTOM  into  the  Exchange's  rules  so 
that  the  rules  are  more  easily  accessible 
to  Phlx  members  and  other  market 
participants.  The  Commission  notes  that 
many  of  the  proposed  provisions  consist 
of  rules  that  either  previously  were 
approved  explicitly  by  the  Commission 
or  codify  existing  practice  that  has 
developed  pursuant  to  approved 
guidelines.  The  Commission  believes 
that  such  provisions  of  the  proposal  do 
not  substantially  alter  the  Exchange's 
current  interpretations  and  policies 
governing  AUTOM.  but  rather,  clarify 
existing  operational  procedures  and 
codify  into  the  Exchange's  rules 
improvements  that  have  been  made  to 
the  AUTOM  system.  These  provisions 
include  the  types  of  orders  eligible  for 
AUTOM  and  AUTO-X,  respectively;  the 
provisions  of  Floor  Procedure  Advice  F- 
24,  AUTO-X  Contra-Party  Participation 
(the  Wheel);  requirements  that 
specialists  participate  in  AUTOM;  and 
the  commentaries  describing  Auto- 
Quote  and  the  Electronic  Order  Book. 

Several  other  provisions  of  the  rule 
change  proposal  are  new.  For  example, 
the  Commission  notes  that  the 
Exchange's  proposed  AUTOM  rule 
includes  a  general  disclaimer  from 
liability  arising  from  the  operation  of 
AUTOM.  Specifically,  the  proposal 
provides  that,  "[ijn  accordance  with 
Exchange  By-Law  Article  XII,  Section 
12-11,  the  Exchange  shall  not  be  liable 
for  any  loss,  expense  or  damage 
resulting  from  or  claimed  to  have 
resulted  from  the  acts,  errors  or 
omissions  of  its  agents,  employees  or 
members  in  connection  with  AUTOM, 
or  of  the  AUTOM  system."  In  addition, 
the  proposed  rule  apportions  between 
the  specialists  and  the  Exchange 
member  organizations  any  losses  that 
may  be  sustained  as  to  orders  entered 
into  AUTOM. 

The  Commission  believes  that  the 
general  disclaimer  language  contained 
in  the  proposed  rule  is  specifically 
limited  by  Article  XII,  Section  12-11  of 
the  Phlx's  By-Laws, 3'  which  applies 
solely  to  damages  sustained  by  a 
member  or  a  member  organization. 
Accordingly,  the  Commission  believes 
that  the  general  disclaimer  provision 
contained  in  this  rule  does  not  extend 
to  customer-related  losses.  Moreover, 
the  Commission  notes  that  the  proposed 
rule  change  provides  the  Exchange  with 
virtually  the  same  protection  from 


liability  available  to  the  other 
exchanges. 3^  The  Commission  also 
notes  that  the  Phlx  represents  that  the 
general  disclaimer  provision  cannot  be 
used  to  limit  its  liability  for  intentional 
misconduct  or  for  any  violations  of  the 
federal  securities  laws.^a  The 
Commission  believes  that  the  proposal, 
as  amended,  may  serve  to  facilitate 
transactions  in  securities,  while  also 
protecting  investors  and  the  public 
interest. 

The  Commission  notes  that  the 
proposal,  as  amended,  establishes 
procedures  for  disengaging  AUTO-X.  *'• 
Moreover,  the  Commission  notes  that 
the  proposal  sets  forth  the  specialist's 
obligations  with  respect  to  the  operation 
of  AUTOM  and  AUTO-X.  The 
Commission  believes  that  the  provision 
requiring  specialists  to  receive  orders 
through  AUTO-X  except  under 
"extraordinary  circumstances,"  coupled 
with  the  requirement  that  the  specialist 
obtain  the  prior  approval  of  two  Floor 
Officials  to  disengage  AUTO-X,  should 
help  to  ensure  that  AUTO-X  eligible 
public  customer  orders  will  continue  to 
be  executed  and  thereby,  contribute  to 
the  depth  and  liquidity  of  the  Phlx's 
markets.  The  Commission  believes  that 
as  a  general  rule,  automatic  execution 
systems  should  remain  operational  at  all 
times.  However,  if  the  existence  of 
extraordinary  circumstances  warrants 
the  decision  of  two  concurring  Floor 
Officials  to  disengage  AUTO-X,  the 
Exchange  should  ensure  that  AUTO-X 
eligible  orders  are  rerouted  to  the 
trading  floor  for  prompt  manual 
execution  at  current  market  prices.  The 
term  "extraordinary  circumstances"  has 
been  defined  to  include  fast  market 
conditions,  systems  malfunctions  and 
other  circumstances  that  limit  the  Phlx's 
ability  to  disseminate  or  update  market 
quotations  in  a  timely  and  accurate 
manner.^^  This  provision  is  similar  to 
the  definition  utilized  by  the  Chicago 
Board  Options  Exchange  ("CBOE")  for 
its  automatic  options  execution 
system.  3^ 

Further,  the  Commission  notes  that 
the  proposed  rule  would  grant  to  the 
Phlx's  Options  Committee  the  discretion 


"  Phlx  By-law  Section  12-11  provides,  "(tlhe 
Corporation  shall  not  be  liable  for  any  damages 
sustained  by  a  member  or  member  organization 
growing  out  of  the  use  or  enjoyment  by  such 
member  or  member  organization  of  the  facilities 
afforded  by  the  Corporation  to  members  for  the 
conduct  of  their  business." 


»  See  American  Stock  Exchange  Rule  60;  New 
York  Stock  Exchange  Rule  123B(e). 

"See  Amendment  No.  1.  supra  note  3. 

'*  The  Commission  notes  the  proposed 
procedures  require:  (1)  the  specialist  to  obtain 
approval  from  two  concurring  Floor  Officials  in 
order  to  disengage  AUTO-X  with  respect  to  a 
particular  option:  (2)  the  specialist  to  notify  the 
Surveillance  Post  of  the  Floor  OfTicials'  approval; 
and  (3)  three  individuals  (two  Floor  Officials  and 
the  Options  Committee  Chairperson  or  his 
designee)  to  disengage  AUTO-X  floor-wide. 

^  See  supra  note  17. 

»See  CBOE  Rule  8.51(a)(-ij. 
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to  restrict  the  use  of  AUTO-X.^'' 
Currently,  all  classes  and  series  of  Phlx 
options  are  eligible  for  AUTO-X.  The 
Commission  believes  that  the  discretion 
granted  to  the  Options  Committee  to 
restrict  the  use  of  AUTO-X  should  be 
exercised  only  in  limited  situations.  For 
example,  the  Commission  believes  the 
Exchange's  proposal  to  restrict  ^^  and 
now  to  reinstate  the  AUTO-X  eligibility 
of  high-priced  XOC  series  to  be  a 
limited  situation  within  the  discretion 
of  the  Options  Committee.  The  authority 
granted  through  this  proposed  to  the 
Phlx  Options  Committee  does  not 
include  the  authority  to  make 
substantial  changes  that  would  affect  a 
substantial  number  of  classes  or  series 
of  options  eligible  for  AUTO-X. ^9  The 
Commission  therefore  believes  that  the 
proposed  rule's  grant  of  such  limited 
authority  to  the  Options  Committee  ♦^  is 
consistent  with  Section  6(b)(5)  of  the 
Acfi 

The  Commission  also  notes  that 
Amendment  No.  1  deletes  the  definition 
of  "agency  order"  for  the  purposes  of 
the  AUTOM  rule  in  Release  No. 
38683,^2  which  contained  an 
interpretation  of  the  term,  "public 
customer."  The  original  proposed 
definition  of  "public  customer,"  for 
AUTOM  purposes,  would  have 
restricted  use  of  the  AUTOM  system  in 
a  manner  not  necessarily  consistent 
with  the  definition  of  "public  customer" 
contained  in  Phlx's  Guaranteed  Quote 
rule  for  options.*^ 

The  Commission  believes  that  the 
proposal,  as  amended,  is  consistent  with 
Section  llA(a)(l)(B)  of  the  Act** 
because  development  and 
implementation  of  the  AUTOM  system 
should  provide  for  more  fair,  accurate^ 
and  efficient  handling  and  reporting  of 
orders  in  eligible  options.  The 
Commission  further  believes  the 
proposal  should  facilitate  the  Phlx's 
efforts  to  provide  an  orderly  market  and 
to  encourage  small  investor 
participation  in  the  options  markets  by 


'^The  proposed  rule,  as  amended,  states,  "[tlhe 
Options  Committee  may  for  any  period  restrict  the 
use  of  AUTO-X  on  the  Exchange  in  any  option  or 
series." 

"See  Release  No.  36467.  supra  note  12. 

^The  Exchange  represents  that  it  "understands 
that  substantia]  changes  to  this  policy,  such  as 
restricting  AUTO-X  to  only  in-the-money  series, 
would  require  a  filing  pursuant  to  Rule  19b-4."  See 
Amendment  No.  1,  supra  note  3.  The  Commission 
believes  that  if  the  Phlx  desires  to  make  substantial 
changes  to  the  number  of  classes/ series  of  options 
available  on  AUTO-X.  the  Exchange  should  submit 
a  filing  for  Commission  approval  pursuant  to 
Section  19[b)  of  the  Act. 

♦"  See  Amendment  .No.  1 .  supra  note  3. 

•"  15  U.S.C.  78f(b)(5). 

*^  See  Release  No.  38683,  supra  note  4. 

"See Phlx  Rule  1015. 

«*15  U.S.C.  78k-l(a)(l MB). 


facilitating  the  use  of  ATUO-X,  an 
automated  system  which  enhances  the 
Exchange's  ability  to  execute  small 
public  customer  orders  in  a  timely.  - 
accurate  and  efficient  manner. 
Therefore,  the  Commission  believes  the 
proposal,  as  amended,  is  consistent  with 
Section  llA(a)(l)(B)  of  the  Act*5 
because  AUTOM  is  intended  to 
improve,  through  the  use  of  new  data 
processing  and  communications 
techniques,  the  efficiency  with  which 
transactions  in  Phlx  equity  and  index 
options  are  executed. 

Finally,  the  Commission  finds  good 
cause  for  approving  the  proposed  rule 
change  and  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register  in  order  to  permit 
the  Phlx  to  continue  to  operate  AUTOM 
on  an  uninterrupted  basis.  The 
proposed  rule  change  will  grant 
permanent  approval  to  the  AUTOM 
pilot  program  which  is  scheduled  to 
expire  on  June  30, 1997.  Moreover,  the 
Commission  notes  that  the  proposed 
rule  change  reflects  input  received  from 
several  Exchange  committees  and  floor 
members  based  on  their  experiences 
with  AUTOM  and  AUTO-X  to  date.  The 
Commission  also  notes  that  the  AUTOM 
pilot,  for  the  most  part,  has  operated 
and  evolved  over  the  past  10  years  - 
providing  the  public  an  opportunity  to 
comment  on  its  commencement  and 
subsequent  enhancements.  In  addition, 
the  Commission  did  not  receive  any 
public  comments  on  this  proposed  rule 
change,  which  was  noticed  for  the  full 
21 -day  period.  The  Commission  also 
finds  good  cause  for  approving 
Amendment  No.  1  to  the  proposed  rule 
change  on  an  accelerated  basis.  The 
Commission  believes  that  the 
modifications  to  the  proposal  contained 
in  Amendment  No.  1  are  substantially 
similar  to  the  provisions  of  rules  of 
other  exchanges.  As  the  proposed  rule 
change  and  Amendment  No.  1  thereto 
vtriil  grant  permanent  approval  to  a  pilot 
program  that  has  operated  for  nearly  a 
decade,  the  Commission  believes  that 
the  adoption  of  the  proposal  should 
assist  the  Exchange  in  facilitating  a  fair 
and  orderly  market  by  codifying  and 
clarifying  the  responsibilities  of  the 
market  participants.  Therefore,  the 
Commission  believes  that  granting 
accelerated  approval  of  the  proposed 
rule  change,  as  amended,  is  consistent 
with  Section  6  and  19(b)(2)  of  the  Act.-'e 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1  to  the  proposed  rule.  Persons  making 


written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  vmtten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  E)C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  at  the  principal  office  of  the 
Phbc.  All  submissions  should  refer  to 
File  No.  SR-Phlx-97-24  and  should  be 
submitted  by  July  29,  1997. 

IV.  Conclusion 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*^  that  the 
p '^'^  sed  rule  change  (SR-Phlx-97-24), 
ii.  i       ng  Amendment, No.  1.  is 
app  oved  on  an  accelerated  basis. 

For  ihe  Commission  by  the  EKvision  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFariand. 
Deputy  Secretary: 

[PR  Doc.  97-17667  Filed  7-7-97;  8:45  am) 
BILUNO  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
P>ublic  Notice  2568] 

Advisory  Committee  on  International 
Economic  Policy;  Notice  of  Closed 
Meeting 

The  Advisory  Committee  on 
International  Economic  Policy  (ACIEP) 
will  meet  9:00  am-l:00  pm  on  Tuesday. 
July  22,  1997,  in  Room  1107,  U.S.. 
Department  of  State,  2201  C  Street.  NW, 
Washington.  DC  20520.  The  meeting 
will  be  hosted  by  Committee  Chairman 
Mike  Gadbaw  and  by  Assistant 
Secretary  of  State  for  Economic  and 
Business  Affairs.  Alan  P.  Larson. 

The  closed  briefings  that  the 
Department  of  State  will  arrange  for 
ACIEP  members  will  involve 
discussions  of  classified  or  business 
proprietary  information,  pursuant  to  the 
Federal  Advisory  Committee  Act,  5  USC 
App4bs^tion  10(d),  and  the 
Government  in  the  Sunshine  Act  5 


«15  U.S.C.  78k-l(a)(l KB). 
♦•15  U.S.C  78f  and  78s(b)(2). 


■"15  U.S.C.  78s(b)(2). 

« 17  CFR  200.30-3(aMl2). 
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U.S.C.  sections  552b(c){l),  5  U.S.C. 
552b(c)(4).  and  i  U.S.C.  552b(c){9)(B). 

For  further  information,  contact  Ann 
Alexandrowicz,  ACIEP  Secretariat.  U.S. 
Department  of  State,  Bureau  of 
Economic  and  Business  Affairs,  Room 
6828,  Main  State.  Washington.  DC 
20520.  She  may  be  reached  at  telephone 
number  (202)  647-7727  or  fax  number 
(202) 647-5713. 

Dated:  June  30,  1997. 
Shaun  E.  Donnelly. 

Acting  Assistant  Secretary  for  Economic  and 
Business  Affairs. 

(FR  Doc.  97-17754  Filed  7-7-97;  8:45  am) 
aN.uNQ  cooe  4710-07-M 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  of  ttie  Industry 
Sector  Advisory  Committee  for  Capital 
Qood8(ISAC2) 

agency:  OfBce  of  the  United  States 
Trade  Representative. 
ACTION:  Notice  of  meeting. 

summary:  The  Industry  Sector  Advisory 
Committee  for  Capital  Goods  (ISAC  2) 
will  hold  a  meeting  on  July  17. 1997 
from  9:00  a.m.  to  2:00  p.m.  The  meeting 
will  be  open  to  the  public  from  12:30 
p.m.  to  1:30  p.m.  and  closed  to  the 
public  from  9:00  a.m.  to  12:30  p.m.  and 
1:30  p.m.  to  2:00  p.m. 
DATES:  The  meeting  is  scheduled  for 
July  17,  1997,  unless  otherwise  notified. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Department  of  Commerce  in  Room 
1414,  located  at  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC,  unless  otherwise  notified. 
FOR  FURTHER  INFORMATION  CONTACT: 
Megan  Pilaroscia,  Department  of 
Commerce,  14th  St.  and  Constitution 
Ave.  NW..  Washington.  DC  20230,  (202) 
482-0609  or  Suzanna  iCang,  Office  of 
the  United  States  Trade  Representative. 
600  17th  St  NW.,  Washington.  DC 
20508,  (202)  395-6120. 
SUPRI.EMENTARY  INFORMATION:  The  ISAC 
2  will  hold  a  meeting  on  July  17,  1997 
frt)m  9:00  a.m.  to  2:00  p.m.  The  meeting 
will  include  a  review  and  discussion  of 
current  issues  which  influence  U.S. 
trade  policy.  Pursuant  to  Section 
2155(f)(2)  of  Title  19  of  the  United 
States  Code  and  Executive  Order  11846 
of  March  27.  1975,  the  Office  of  the  U.S. 
Trade  Representative  has  determined 
that  part  of  this  meeting  will  be 
concerned  with  matters  the  disclqg^^ 
of  which  would  seriously  compromise 
the  development  by  the  United  States 
Government  of  trade  policy,  priorities, 
negotiating  objectives  or  bargaining 


positions  with  respect  to  the  operation 
of  any  trade  agreement  and  other 
matters  arising  in  connection  with  the 
development,  implementation  and 
administration  of  the  trade  pohcy  of  the 
United  States.  [)\uing  the  discussion  of 
such  matters,  the  meeting  will  be  closed 
to  the  pubhc  from  9:00  a.m.  to  12:30 
p.m.  and  1:30  p.m.  to  2:00  p.m.  The 
meeting  will  be  open  to  the  public  and 
press  from  12:30  p.m.  to  1:30  p.m.  when 
other  trade  policy  issues  will  be 
discussed.  Attendance  during  this  part 
of  the  meeting  is  for  observation  only. 
Individuals  who  are  not  members  of  the 
committee  will  not  be  invited  to 
comment. 
Clayton  Parker, 

Acting  Assistant  United  States  Trade 
Representative,  Intergovernmental  Affairs 
and  Public  Liaison. 

(FR  Doc.  97-17730  Filed  7-7-97;  8:45  am] 
BILLING  COOE  31«M>1-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  April  9,  1997  [62  FR 
17277). 

DATES:  Comments  must  be  submitted  on 
or  before  August  7,  1997. 
FOR  FURTHER  WIFORMATION  CONTACT:  Ms. 
Judith  Street.  Federal  Aviation 
Administration,  Corporate  Information 
Division,  ABC-100,  800  Independence 
Ave..  SW.,  (202)  267-9895,  Washington. 
DC  20591. 

SUPPI.EMENTARY  INFORMATKSN: 

Federal  Aviation  Administration  (FAA) 

Title:  Part  161 — Notice  and  Approval 
of  Airport  Noise  and  Access 
Restrictions. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 


OMB  Control  Number:  2120-0563. 

Affected  Public:  Airport  Operators 
proposing  voluntary  agreements  and/or 
mandatory  restrictions  on  Stage  2  and 
Stage  3  aircraft  operations  and  aircraft 
operators  that  request  reevaluation  of  a 
restriction. 

Abstract:  The  Airport  Noise  and 
Capacity  Act  of  1990,  Public  Law  101- 
508,  mandates  the  formulation  of  a 
national  noise  policy.  One  part  of  that 
mandate  is  the  development  of  a 
national  program  to  review  noise  and 
access  restrictions  on  the  operation  of 
Stage  2  and  Stage  3  aircraft. 

Estimated  Annual  Burden  Hour: 
31,905. 

Number  of  Respondents:  18. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725-1 7th  Street,  NW.. 
Washington,  DC  20503.  Attention  DOT 
Desk  Officer. 

Comments  are  invited  on;  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC.  on  July  1, 1997. 
Vanester  M.  Williams, 
Clearance  Officer.  United  States,  Department 
of  Transportation. 

[FR  Doc.  97-17723  Filed  7-7-97;  8:45  am] 
BILUNQ  COOE  4t10-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

intaWgent  Transportation  Society  of 
America:  Public  Meeting 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Coordinating 
Council  on  Thursday,  August  6, 1997. 
The  following  designations  are  made  for 
each  item:  (A)  is  an  "Action"  item;  (I) 
is  an  "Information  item;"  and  (D)  is  a 
"Discussion"  item.  The  agenda  includes 
the  following;  (1)  Call  to  Order  and 
Introductions  (I);  (2)  Statements  of  Anti- 
Trust  Compliance  and  Conflict  of 
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Interest  (A);  (3)  Approval  of  Last 
Meeting's  Minutes  (A);  (4)  Federal 
Reports  (I  &  D);  (5)  President's  Report  (I 
&  D);  (6)  Professional  Capacity  Building 
Update  (I  &  D);  (7)  DSRC  IniUative 
Update  (I  &  D);  (8)  Standards  Needs 
Timeline  (I  &  D);  (9)  ATIS 
Interoperability  for  Priority  Corridors  (I 
,  &  D);  (10)  ITS  Awareness  Campaign 
Update  (I  &  D);  (11)  International  Report 
(I);  (12)  AHS  Demonstration  Update  (I); 
(13)  Roundtable  Discussion  of 
Committee  and  Task  Force  Activities — 
Committee  and  Task  Force  Chairs  (I  & 
D);  (14)  Coordinating  Council  Workshop 
Report-out  (A);  (a.)  Futxire  Direction  of 
ITS;  (b.)  ITS  America's  Futiu«  Role;  (c.) 
ITS  Planning  and  Integration;  (15)  Other 
Business. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities.  The 
charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA),  5  U.S.C.  app.  2.  when  it 
provides  advice  or  recommendations  to 
DOT  officials  on  ITS  policies  and 
programs.  (56  FR  9400,  March  6,  1991). 

DATES:  The  Coordinating  Council  of  ITS 
AMERICA  will  meet  on  Thursday, 
August  6,  1997,  10  a.m. — 2  p.m.  (Eastern 
Standard  Time). 

ADDRESSES:  San  Diego  Marriot  Mission 
Valley,  8757  Rio  San  Diego  Dr.,  San 
Diego,  California  92108.  Phone  no.  (800) 
842-5329.  Fax  no.  (619)  692-0769. 

FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Virginia  Avenue,  SW., 
Suite  800,  Washington,  D.C.  20024. 
Persons  needing  further  information  or 
to  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-^130,  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  Pigott,  FHWA, 
HVH-1.  Washington.  D.C.  20590.  (202) 
366-9230.  Office  hours  are  from  8:30 
a.m.  to  5:00  p.m.,  e.t,  Monday  through 
Friday,  except  for  legal  holidays. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued  on:  July  2. 1997. 
Jeffivy  LimUey, 

Deputy  Director,  ITS  Joint  Program  Office. 
(FR  Doc.  97-17769  Filed  7-2-97;  3:51  pm) 
MJJNO  COOE  4»10-22^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  hiighway  Administration 

Intelligent  Transportation  Society  of 
America;  Public  Meeting 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Intelligent  Transportation 
Society  of  America  (ITS  AMERICA)  will 
hold  a  meeting  of  its  Board  of  Directors 
on  Tuesday,  August  12. 1997.  The 
meeting  begins  at  8:30  a.m.  with  a 
Business  Session  (Voting  Board 
Members  and  Key  Staff  Only).  The  letter 
designations  that  follow  each  item  mean 
the  following:  (I)  is  an  Information  item; 
(A)  is  an  Action  item;  (D)  is  a  Discussion 
item.  This  meeting  includes  the 
following  items:  (1)  Introductions  and    c 
ITS  America  Antitrust  Policy  and 
Conflict  of  Interest  Statements  (I);  (2) 
Report  of  the  Membership  Committee 
(I);  (3)  Report  of  the  Administrative 
Policy  and  Finance  Committee  (I);  (4) 
President's  Report  (I);  (5)  ITS  America 
Association  (A);  (6)  Other  Business.  The 
General  Session  begins  at  9:30  ajn.,  is 
open  to  all  members  and  observers,  and 
includes  the  following:  (7)  Welcome  to 
California  (I);  (8)  Review  of  ITS  America 
Antitrust  Policy  and  Conflict  of  Interest 
Statements  (A);  (9)  Review  and 
Approval  of  Previous  Meeting's  Minutes 
(A);  (10)  Federal  Reports  (I/D);  (11) 
Coordinating  Council  Report  (A/D);  (12) 
State  Chapters  Council  Report  (A/D); 
(13)  ITS  Awareness  Campaign  (A);  (14) 
Board  Retreat  Report-Out;  (a.)  Topic 
#1— Future  Direction  of  ITS;  (b.)  Topic 
#2— ITS  America's  Role  (A);  (15)  State 
Infrastructure  Banks  Update  (I/D);  (16) 
China  Trade  Mission  Update  (I/D);  (17) 
Fourth  ITS  World  Congress  and  Annual 
Meeting  Report  (I/D);  (18)  Rep<M4  from 
Japan  (I);  (19)  Other  Program  Business; 
(20)  Adjournment  until  October  20, 
1997,  Board  of  Directors  Meeting  in 
conjunction  with  the  Fourth  ITS  World 
Congress  at  the  ICC  Berlin  in  Berlin. 
Germany.  Additional  information: 
Nominating  Committee  Report. 

ITS  AMERICA  provides  a  forum  for 
national  discussion  and 
recommendations  on  ITS  activities 
including  programs,  research  needs, 
strategic  planning,  standards, 
international  liaison,  and  priorities. 

The  charter  for  the  utilization  of  ITS 
AMERICA  establishes  this  organization 
as  an  advisory  committee  under  the 
Federal  Advisory  Committee  Act 
(FACA)  5  use  app.  2.  when  it  provides 
advice  or  recommendations  to  DOT 
officials  on  ITS  policies  and  programs. 
(56  FR  9400,  March  6. 1991). 


DATES:  The  Board  of  Directors  of  ITS 
AMERICA  will  meet  on  Tuesday, 
August  12,  1997,  from  8:30  a.m.-12:00 
p.m. 

ADDRESSES:  San  Diego  Marriot  Mission 
Valley,  8757  Rio  San  Diego  Dr.,  San 
Diego,  California,  92108.  Phone  no. 
(800) 842-5329.  Fax  no.  (619)  692-0769. 
FOR  FURTHER  INFORMATION  CONTACT: 
Materials  associated  with  this  meeting 
may  be  examined  at  the  offices  of  ITS 
AMERICA,  400  Vii«ginia  Avenue  SW. 
Suite  800,  Washington.  D.C.  20024. 
Persons  needing  further  information  or 
who  request  to  speak  at  this  meeting 
should  contact  Kenneth  Faunteroy  at 
ITS  AMERICA  by  telephone  at  (202) 
484-4130  or  by  FAX  at  (202)  484-3483. 
The  DOT  contact  is  Mary  C.  Pigott, 
FHWA,  HVH-1,  Washington.  DC. 
20590.  (202)  366-9230.  Office  hours  are 
from  8:30  a.m.  to  5  p.m.,  e.t.,  Monday 
through  Friday,  except  for  l^al 
holidays. 

(23  U.S.C.  315;  49  CFR  1.48) 

Issued:  July  2.  1997. 
JeflErey  LindlBjr, 

Deputy  Director,  ITS  Joint  Program  Office. 
[FR  Doc.  97-17770  Filed  7-7-97;  8:45  am) 
BIUJNG  COOE  4aiO-23-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  nnance  Oocket  No.  3941^ 

Soutti  Kansas  and  Oklahoma  Railroad, 
inc.— Acquisition  ExenipMon— Kansas 
eastern  Railroad,  Inc. 

South  Kansas  and  Oidahoma  Railroad. 
Inc.,  a  Class  ID  rail  common  carrier,  has 
filed  a  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  and  operate  94.8 
miles  of  rail  line  from  the  Kansas 
Eastern  Railroad,  Inc.  between  milepost 
343.7,  at  Columbus,  KS,  and  milepost 
436.5,  at  Severy,  KS. 

The  transaction  was  expected  to  be 
consummated  on  or  shortly  after  June 
27,1997. 

If  the  notice  contains  £alse  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33419.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street.  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
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Esq.,  BALL  lAN'IK  LLP,  1455  F  Street. 
N.W.,  Washington,  DC  20005. 

Decided:  !uly  1,  1997 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary 
[FR  Doc  9--i:'828  Filed  7-7-97;  8:45  ami 

BILLING  CODE  4915-OO-P 


DEPARTMENT  OF  THE  TREASURY 

[Treasury  Order  Numtjer  150-30] 

Temporary  Arrangements  for  the 
Internal  Revenue  Service;  Authority 
Delegation 


Dated:  June  30. 1997. 


Pursuant  to  the  authority  vested  in  the 
Secretary  of  the  Treasury,  including  the 
authority  vested  by  31  U.S.C.  321(b)  and 
sections  7801(a)  and  7803  of  the  Internal 
Revenue  Code  of  1986,  and 
notwithstanding  Treasury  Order  (TO) 
101-05,  it  is  ordered  that  the  following 
arrangements  shall  be  temporarily  in 
effect  with  respect  to  the  Internal 
Revenue  Service. 

1.  The  Deputy  Commissioner,  Internal 
Revenue  Service,  shall  report  through 
the  Deputy  Secretary  to  the  Secretary , 
and  shall  be  authorized  to  use  the  title 
of,  and  sign  all  correspondence  as, 
Acting  Commissioner  of  Internal 
Revenue. 

2.  All  duties  and  powers  carried  out 
by  the  Commissioner  of  Internal 
Revenue  prior  to  the  effective  date  of 
this  Order  shall  be  carried  out  by  the 


Acting  Commissioner  of  Internal 
Revenue. 

3.  Redelegation.  Nothing  in  this  Order 
prohibits  redelegation  of  the  duties  and 
powers  assigned  by  this  Order. 

5.  Effective  Date.  The  foregoing 
arrangements  are  effective  as  of  May  31, 
1997.  To  the  extent  that  any  action 
heretofore  taken  consistent  with  this 
Order  may  require  ratification,  it  is 
hereby  approved  and  ratified. 

6.  Cancellation.  This  temporary  Order 
shall  terminate  without  any  further 
action  when  a  new  Commissioner  of 
Internal  Revenue  executes  the  oath  of 
office. 

Robert  E.  Rubin, 

Secretary  of  the  Treasury. 

[FR  Doc.  97-17743  Filed  7-7-97;  8:45  am) 

BILUNG  CODE  4810-25-P  -^ 


Tuesday 
July  8,  1997 


Part  II 


Department  of 
Health  and  Human 
Services 

Administration  for  Children  and  Families 

Announcement  of  the  Availability  of 
Financial  Assistance  and  Request  for 
Applications  To  Support  Child  Welfare 
Training  Projects;  Notice 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  CB  97-11] 

Announcement  of  the  Availability  of 
Financial  Assistance  and  Request  for 
Applications  To  Support  Child  Welfare 
Training  Prtijects 

AGENCY:  Administration  on  Children, 
Youth  and  Families.  ACF.  DHHS. 
ACTION:  Announcement  of  the 
availability  of  financial  assistance  and 
request  for  applications  to  support  child 
welfare  training  projects. 

summary:  The  Children's  Bureau  (CB) 
within  the  Administration  on  Children. 
Youdi  and  Families  (ACYF). 
Administration  for  Children  and 
Families,  announces  the  availability  of 
fiscal  year  1997  funds  for  competing 
new  discretionary  grants  to  public  and 
private  non-profit  accredited 
institutions  of  higher  learning  to 
develop  and  improve  educational  and 
training  programs  and  to  assist  child 
welfare  agencies  to  enhance  skills  and 
build  capacity  of  staff  to  achieve 
planned  outcomes. 

This  announcement  contains  forms 
and  instructions  for  submitting  an 
application. 

CLOSING  DATE:  The  closing  time  and  date 
for  the  receipt  of  applications  under  this 
announcement  is  4:30  p.m.  (Eastern 
Time  Zone),  on  August  22,  1997. 
Applications  received  after  4:30  p.m.  of 
the  closing  date  will  be  classified  as 
late.  Post  marks  and  other  similar 
documents  DO  NOT  establish  receipt  of 
an  application. 

OEAOUNE:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families.  Division  of  Discretionary 
Grants,  370  LEnfant  Promenade,  S.W.', 
Mail  Stop  6C-462,  Washington,  D.C. 
20447.  Attention:  Children's  Bureau 
Discretionary  Training  Fimds  Program 
(Specify  Priority  Area  1,  2,  3,  or  4). 

Applications  hand-carried  by 
applicants,  applicant  courier,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  receipt  date, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  (EST),  at  the  U.S.  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Division  of  Discretionary 


Grants,  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street,  S.W.,  Washington,  DC  20024, 
between  Monday  and  Friday  (excluding 
Federal  holidays).  Attention:  Children's 
Bureau  Discretionary  Training  Funds 
Program  (Specify  Priority  Area  1,  2,  3, 
or  4).  Any  application  received  after 
4:30  p.m.  on  the  deadline  date  will  not 
be  considered  for  competition. 
Applicants  using  express/overnight 
services  should  allow  for  two  working 
days  prior  to  the  deadline  date  for 
receipt  of  applications. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt.  Envelopes 
containing  applications  must  clearly 
indicate  the  specific  priority  area  that 
the  application  is  addressing. 

Late  applications:  Applications  which 
do  not  meet  the  above  criteria  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  Deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc.,  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
ACYF  Operations  Center,  Technical 
Assistance  Team  (telephone  number  1- 
800-351-2293)  is  available  to  answer 
questions  regarding  application 
requirements  and  to  refer  you  to  the 
appropriate  contact  person  in  ACYF  for 
programmatic  questions. 

INTENT  TO  APPLY:  If  you  plan  to  submit 
an  application,  within  two  weeks  of  the 
receipt  of  this  announcement,  send  a 
post  card  or  call  in  the  following 
information:  the  name,  address  and 
telephone  number  of  the  contact  person; 
the  name  of  the  organization;  and  the 
priority  area(s)  in  which  you  may 
submit  an  application  to: 
Administration  on  Children  Youth  and 
Families,  Operations  Center,  3030 
Clarendon  Boulevard,  Suite  240, 
Arlington.  VA  22201,  ATTN:  Child 
Welfare  Training  Program.  The 
telephone  number  is  1-800-351-2293. 
This  information  will  be  used  to 
determine  the  number  of  expert 
reviewers  needed  and  to  update  the 
mailing  list  of  persons  to  whom  the 
program  announcement  is  sent. 


SUPPLEMENTARY  INFORMATION:  This 
program  announcement  consists  of  five 
parts.  Part  I  provides  information  on  the 
Children's  Bureau.  Part  II  describes  the 
review  process  and  funding  decisions, 
additional  requirements  for  the  grant 
applications,  and  the  programmatic 
priorities  for  which  applications  are 
being  requested.  Part  III  provides 
information  on  the  application 
requirements.  Part  IV  describes  the 
evaluation  criteria.  Part  V  provides  the 
instructions  for  the  development  and 
submission  of  applications. 

Outline  of  Announcement 

Part  I:  General  Information 

A.  Background 

B.  Statutory  Authority  Covered  Under  This 
Announcement 

Part  II:  Review  Process  and  Priority  Areas 

A.  Eligible  Applicants 

B.  Review  Process  and  Funding  Decisions 

C.  Evaluation  Process 

D.  Structure  of  Priority  Area  Descriptions 

E.  Available  Funds 

F.  Grantee  Share  of  Project  Costs 

G.  Priority  Areas 

H.  Priority  Area  Descriptions 
Part  in.  Application  Requirements 

A.  Objectives  and  Needs  for  Assistance 

B.  Results  and  Benefits 

C.  Approach 
Priority  Area  1 
Priority  Area  2 
Priority  Area  3 
Priority  Area  4 

D.  Staff  Background  and  Organizational 
Experience 

E.  Budget  Appropriateness 
Part  IV:  Evaluation  Criteria 

A.  Criterion  1:  Objectives  and  Need  for 
Assistance 

B.  Criterion  2:  Results  and  Beneflts 
Expected 

C.  Criterion  3:  Approach 

D.  Criterion  4:  Staff  Background  and 
Organizational  Experience 

E.  Criterion  5:  Budget  Appropriateness 
Part  V:  Instructions  for  the  Development  and 

Submission  of  Applications  for  FY  1997 

A.  Availability  of  Forms 

B.  Paperwork  Reduction  Act  of  1995 

C.  Required  Notification  of  the  State  Single 
Point  of  Contact 

D.  Deadline  for  Submission  of  Applications 

E.  Instructions  for  Preparing  the 
Application  and  Completing  Application 
Forms 

1.  SF  424  Page  1,  Application  Cover  Sheet 

2.  SF  424A — Budget  Information,  Non- 
Construction  Programs 

3.  Project  Summary  Description 

4.  Program  Narrative  Statement 

5.  Organizational  Capability  Statement 

6.  Assurances/Certifications 

F.  Checklist  for  a  Complete  Application 

G.  The  Application  Package 

Part  I.  General  Information 

A.  Background 

The  Administration  on  Children, 
Youth  and  Families  administers 
national  Federal  programs  for  children 
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and  youth;  works  with  States,  Tribes, 
and  local  communities  to  develop 
services  which  support  and  strengthen 
family  life  and  protect  children;  seeks 
joint  ventvu^s  with  the  private  sector  to 
enhance  the  lives  of  children  and  their 
families;  and  provides  information  and 
other  assistance  related  to  child  welfare 
programs. 

The  concerns  of  ACYF  extend  to  all 
children  from  birth  through 
adolescence,  with  particular  emphasis 
on  children  who  have  special  needs. 
Many  of  the  programs  administered  by 
the  agency  focus  on  children  from  low- 
income  families;  children  and  youth  in 
need  of  protective  services,  foster  care, 
adoption  or  other  child  welfare  services; 
preschool  children,  including  children 
with  disabilities;  abused  and  neglected 
children;  runaway  and  homeless  youth; 
and  children  from  American  Indian  and 
migrant  families. 

Within  ACYT,  the  Children's  Biueau 
plans,  manages,  coordinates,  and 
supports  child  welfare  services 
programs.  It  administers  the  Foster  Care 
and  Adoption  Assistance  Program,  the 
Child  Welfare  Services  State  Grants 
Program,  the  Family  Preservation  and 
Support  Program,  the  Independent 
Living  Program,  the  Child  Welfare 
Services  Training  Program,  the 
Adoption  Opportunities  Program,  and 
the  Abandoned  Infants  Assistance 
Program. 

The  Children's  Bureau  programs  are 
designed  to  promote  the  welfare  of  all 
children,  including  disabled,  homeless, 
dependent,  abused  or  neglected 
children  and  their  families.  The 
programs  also  encourage  strengthening 
of  the  family  imit  to  help  alleviate 
unnecessary  separation  of  children  from 
their  families  and  reunify  families 
where  possible,  when  separation  has 
occurred.  Where  reunificadon  is  not 
possible,  rapid  movement  into  adoption 
or  other  form  of  permanency  placement 
is  necessary. 

B.  Statutory  Authority  Covered  Under 
This  Announcement 

Section  426  of  the  Social  Security  Act, 
as  amended.  42  U.S.C.  626,  CFDA: 
93.648.  Under  this  section,  funds  are 
authorized  each  fiscal  year  for  grants  to 
public  or  other  non-profit  institutions  of 
higher  learning  for  special  projects  for 
training  personnel  for  work  in  the  field 
of  child  welfare,  including  traineeships 
with  such  stipends  and  allowances  as 
may  be  permitted  by  DHHS. 


Part  n.  Review  Process  and  Priority 
Areas 

A.  Eligible  Applicants 

Each  priority  area  description 
contains  information  about  the  types  of 
agencies  and  organizations  which  are 
eligible  to  apply  under  that  priority 
area.  Each  application  will  be  screened 
for  applicant  organization  eligibility  as 
specified  under  the  selected  priority 
area.  Applications  from  ineligible 
organizations  will  not  be  considered  or 
reviewed  in  the  competition,  and  the 
applicant  will  be  so  informed. 

Only  agencies  and  organizations,  not 
individuals,  are  eligible  to  apply  under 
this  Announcement.  AH  applications 
developed  jointly  by  more  than  one 
agency  or  organization  must  identify 
only  one  lead  organization  and  official 
applicant.  Participating  agencies  and 
organizations  can  be  included  as  co- 
participtmts,  subgrantees  or 
subcontractors.  For-profit  organizations 
are  eligible  to  participate  as  subgrantees 
or  subcontractors  with  eligible  non- 
profit organizations  under  all  priority 
areas. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  oflhe 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  as  descrit>ed 
in  Section  501(c)(3)  of  the  IRS  code,  or 
by  providing  a  copy  of  the  current  valid 
IRS  tax  exemption  certification,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

B.  Review  Process  and  Funding 
Decisions 

Timely  applications  received  by  the 
deadline  date  which  are  from  eligible 
applicants  will  be  reviewed  and  scored 
competitively.  Experts  in  the  field, 
generally  persons  outside  the  Federal 
government,  will  use  the  appropriate 
evaluation  criteria  listed  later  in  this 
section  to  review  and  score  the 
applications.  The  results  of  this  review 
are  a  primary  factor  in  making  funding 
decisions. 

The  ACYF  reserves  the  option  of 
discussing  applications  with,  or 
referring  them  to,  other  Federal  or  non- 
Federal  funding  sources  when  this  is  in 
the  best  interest  of  the  Federal 
government  or  the  applicants.  ACYF 
may  also  solicit  comments  from  ACF 
Regional  Office  staff,  other  Federal 
agencies,  interested  foimdations. 
national  organizations,  specialists. 


experts.  States  and  the  general  public. 
These  comments,  along  with  those  of 
the  expert  reviewers,  will  be  considered 
by  ACYF  in  making  funding  decisions. 

To  the  greatest  extent  possible,  efforts 
will  be  made  to  ensure  that  funding 
decisions  reflect  an  equitable 
distribution  of  assistance  among  the 
States  and  geographical  regions  of  the 
country,  nuBl  and  urban  areas,  and 
ethnic  populations.  In  making  these 
decisions,  ACYF  may  also  take  into 
account  the  need  to  avoid  unnecessary 
duplication  of  effort. 

C.  Evaluation  Process 

A  panel  of  at  least  three  reviewers 
(primarily  experts  from  outside  the 
Federal  government)  will  review  the 
applications.  To  facilitate  this  review, 
applicants  should  ensiu*  that  they 
address  each  minimiun  requirement  in 
the  priority  area  description  under  the 
appropriate  section  of  the  Program 
Narrative  Statement.  Applicants  are 
encouraged  to  use  job  titles  and  not 
specific  names  in  developing  the 
application  budget.  However,  the 
specific  salary  rates  or  amounts  for  staff 
positions  identified  must  be  included  in 
the  application  budget. 

The  reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  using  the  evaluation  criteria 
listed  below,  provide  comments  and 
assign  numerical  scores.  The  point 
value  following  each  criterion  heading 
indicates  the  maximum  numerical 
weight. 

D.  Structure  of  Priority  Area 
Descriptions 

Each  priority  area  description  is 
composed  of  the  following  sections: 

Eligible  Applicants:  This  section 
specifies  the  type  of  organization 
eligible  to  apply  under  the  particular 
priority  area.  Specific  restrictions  are 
also  noted,  where  applicable. 

Purpose:  This  section  presents  the 
basic  focus  and/or  broad  goal(s)  of  the 
priority  area. 

Background  Information:  This  section 
briefly  discusses  the  legislative 
background  as  well  as  the  ciurent  state- 
of-the-art  and/or  current  state-of- 
practice  that  supports  the  need  for  the 
particular  priority  area  activity. 
Relevant  information  on  projects 
previously  funded  by  ACYF  or  others 
are  noted,  where  applicable. 

Minimum  Requirements  for  Project 
Design :  This  section  presents  the  basic 
set  of  issues  that  must  be  addressed  in 
the  application.  Typically,  they  relate  to 
project  design,  evaluation,  and  other 
organizational  or  community 
involvement.  This  section  also  asks  for 
specific  information  on  the  proposed 
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project.  Inclusion  and  discussion  of 
these  items  is  important  since  they  will 
be  used  by  the  reviewers  in  evaluating 
the  applications  against  the  evaluation 
criteria.  Project  products,  continuation 
of  the  project  effort  after  the  Federal 
support  ceases,  and  dissemination/ 
utilization  activities,  if  appropriate,  are 
also  addressed. 

Project  Duration:  This  section 
specifies  the  maximum  allowable  length 
of  time  for  the  project  period  and  refers 
to  the  amount  of  time  for  which  Federal 
funding  is  available,  including  any 
extensions. 

Federal  Share  of  Project  Cost:  This 
section  specifies  the  maximum  amoimt 
of  Federal  support  for  the  project  for  the 
first  budget  year. 

Matching  Requirement:  This  section 
specifies  the  minimum  non- Federal 
contribution,  either  through  cash  or  in- 
kind  match,  required  in  relation  to  the 
maximum  Federal  funds  requested  for 
the  project.  The  applicant  must  assure 
that  the  proposed  budget  meets  or 
exceeds  the  cost  sharing  or  match 
requirement.  Grantees  must  provide  at 
least  25  percent  of  the  total  approved 
cost  of  the  project.  The  total  approved 
cost  of  the  project  is  the  sum  of  the  ACF 
share  and  the  non-Federal  share.  The 
non-Federal  share  may  be  met  by  cash 
or  in-kind  contributions,  although 
applicants  are  encouraged  to  meet  their 
match  requirements  through  cash 
contributions.  For  example,  a  grantee 
with  $100,000  grant  award  (Federal 
funds]  should  commit  no  less  than 
$33,334  each  budget  period,  i.e..  25 
percent  of  the  $133,334  in  toted  project 
costs. 

Anticipated  Number  of  Projects  To  Be 
Funded:  This  section  specifies  the 
number  of  projects  ACYF  anticipates  it 
will  fund  under  the  priority  area. 

Please  note  that  applications  that  do 
not  comply  with  the  specific  priority 
area  requirements  in  the  section  on 
"Eligible  Applicants"  will  not  be 
reviewed.  Applicants  should  also  note 
that  non-responsiveness  to  the  section 
"Minimum  Requirements  for  Project 
Design"  will  result  in  a  low  evaluation 
score  by  the  reviewers.  Applicants  must 
clearly  identify  the  specific  priority  area 
under  which  they  wish  to  have  their 
applications  considered,  and  tailor  their 
applications  accordingly.  Previous 
experience  has  shown  that  an 
application  which  is  broader  and  more 
general  in  concept  than  outlined  in  the 
priority  area  description  scores  lower 
than  one  more  clearly  focused  on,  and 
directly  responsive  to,  that  specific 
priority  area. 


E.  Available  Funds 

The  ACYF  intends  to  award  new 
grants  resulting  from  this  aimouncement 
during  the  fourth  quarter  of  fiscal  year 
1997,  subject  to  the  availability  of  funds. 
The  size  of  the  actual  awards  will  vary. 

Under  this  annoimcement, 
approximately  $3.5  million  is  available 
for  FY  1997.  Each  priority  area 
description  includes  information  on  the 
maximum  Federal  share  of  the  project 
costs  and  the  anticipated  niunber  of 
projects  to  be  funded. 

The  term  "budget  period"  refers  to  the 
interval  of  time  (usually  12  months)  into 
which  a  multi-year  period  of  assistance 
(project  period)  is  divided  for  budgetary 
and  funding  purposes.  The  term 
"project  period"  refers  to  the  total  time 
a  project  is  approved  for  support, 
including  any  extensions. 

Where  appropriate,  applicants  may 
propose  project  p>eriods  which  are 
shorter  than  the  maximums  specified  in 
the  various  priority  areas.  Non-Federal 
share  contributions  may  exceed  the 
minimums  specified  in  the  various 
priority  areas  when  the  applicant  is  able 
to  do  so.  However,  if  the  proposed 
match  exceeds  the  minimum 
requirement,  the  grantee  must  meet  its 
proposed  level  of  match  support  before 
the  end  of  the  project  period.  Applicants 
should  propose  only  that  non-Federal 
share  they  can  realistically  provide 
since  any  unmatched  Federal  funds  will 
be  disallowed  by  ACF. 

For  multi-year  projects,  continued 
Federal  funding  beyond  the  first  budget 
period  is  dependent  upon  satisfactory 
performance  by  the  grantee,  availability 
of  funds  from  future  appropriations,  and 
a  determination  that  continued  funding 
is  in  the  best  interest  of  the  Government. 

F.  Grantee  Share  of  Project  Costs 

Grantees  must  provide  at  least  25 
percent  of  the  total  approved  cost  of  the 
project.  The  total  approved  cost  of  the 
project  is  the  sum  of  the  ACF  share  and 
the  non-Federal  share.  The  non-Federal 
share  may  be  met  by  cash  or  in-kind 
contributions,  although  applicants  are 
encouraged  to  meet  their  match 
requirements  through  cash 
contributions.  Therefore,  a  project 
requesting  $300,000  in  Federal  funds 
(based  on  an  award  of  $100,000  per 
budget  period),  must  include  a  match  of 
at  least  $100,000  (25  percent  of  the  total 
cost  of  the  project).  If  approved  for 
funding,  grantee  will  be  held 
accountable  for  commitments  of  non- 
Federal  resources  and  failure  to  provide 
the  required  amount  will  result  in  a 
disallowance  of  unmatched  Federal 
funds. 


G.  Priority  Areas 

Priority  Area  1:  Interdisciplinary 
Training  For  Public  Agency  Workers 
and  Supervisors  to  Improve  Child 
Welfare  Services. 

Priority  Area  2:  Training  for  Managers 
to  Support  Outcome-based  Management 
in  Child  Welfare. 

Priority  Area  3:  Cross-Program 
Training  of  Public  Agency  Workers  to 
Conduct  Intake  for  Comprehensive 
Family  Needs  Assessment,  Including 
Stress  and  Strength  Areas,  and  Service 
Requirements. 

FTiority  Area  4:  Training  for 
Determining  Adult  Relatives  as 
Preferred  Caretakers  in  Permanency 
Planning. 

H.  Priority  Area  Descriptions 

Priority  Area  1 — Interdisciplinary 
Training  For  Public  Agency  Workers 
and  Supervisors  to  Improve  Child 
Welfare  Services 

Eligible  Applicants:  Public  or  non- 
profit institutions  of  higher  education 
with  accredited  social  work  education 
programs,  or  other  accredited  bachelor 
or  ^duate  level  programs  leading  to  a 
degree  relevant  to  work  in  child  welfare. 

Purpose:  To  develop  a  competency- 
based  interdisciplinary  training 
curriculum  and  a  training  plan  to 
enhance  and  strengthen  the  capacity  of 
child  welfare  workers  and  supervisors 
to  respond  to  complex  family  problems 
of  child  abuse  and  neglect  resulting 
from  substance  abuse,  mental  illness, 
and  domestic  violence,  which  require 
effective  interdisciplinary  service 
coordination  necessary  to  achieve  child 
safety  and  permanency  goals. 

Background  Information:  A 
Departmental  study  in  progress 
indicates  that  children  who  have 
caretakers  with  substance  abuse  and 
mental  health  problems  are  more  likely 
to  be  placed  in  foster  care  than  children 
who  do  not  have  caretakers  with  such 
problems.  Preliminary  analysis  of  this 
data  also  found  that  54%  of  the 
caretakers  had  substance  abuse  and  55% 
mental  health  problems.  Domestic 
violence  was  the  presenting  problem  in 
11%  of  the  rV-E  foster  care  and  non-IV- 
E  foster  care  cases  who  were  involved 
in  the  child  welfare  system. 

Families  and  children  in  the  child 
welfare  system  exhibit  multiple 
problems,  requiring  specialized 
commimity-based  services.  Because  of 
the  increasingly  complex  nature  of  the 
family  problems,  the  public  agency  staff 
are  continuously  challenged  to  provide 
comprehensive  services  such  as 
medical,  legal,  psychological, 
educational  and/or  training  necessary  to 
address  diverse  family  needs.  Families 
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need  an  integrated  service  strategy  to 
address  their  multiple  problem  areas. 
This  effort  necessitates  the  use  of  a 
multi-disciplinary  team  approach  to 
achieve  child  safety  and  permanency 
goals. 

The  capacity  of  the  public  agencies  to 
make  sound  decisions  regarding  safety 
and  permanency  is  contingent  upon  the 
stafiis'  ability  to  understand  the 
predisposing  family  conditions  that 
contribute  to  the  entry  of  children  into 
the  foster  care  system.  An 
understanding  of  the  family  dynamics 
and  issues  of  substance  abuse,  mental 
health  and  domestic  violence  as  social 
problems  is  critical  to  determining 
appropriate  services  needed  to  achieve 
family  preservation  goals. 

Interdisciplinary  training  is  an 
important  way  to  build  staff  capacity  to 
facilitate  effective  collaboration  between 
child  welfare  and  other  professionals 
who  also  serve  the  same  population. 
Interdisciplinary  service  coordination  is 
therefore  critical  to  the  success  of  a  case 
plan.  This  process  also  requires  a 
holistic  on-going  assessment,  treatment 
strategy,  and  monitoring  to  evaluate  the 
progress  made  by  families.  It  requires 
skills  in  asking  the  right  questions  that 
go  beyond  the  presenting  problems  to 
determine  imderlying  psycho-social 
problems  that  require  solutions.  It 
requires  an  understanding  of  various 
disciplines  which  are  governed  by  their 
own  theoretical  systems,  service 
philosophies  and  intervention 
approaches  and  how  to  collaborate  with 
these  disciplines  on  behalf  of  the 
families  in  the  child  welfare  system. 

The  Family  Preservation  and  Support 
Services  Act  of  1993  emphasized  the 
importance  of  service  integration  to 
stabilize  families  and  enhance 
environmental  opportunities  for  normal 
child  development.  In  recent  years,  the 
Department  has  supported  curriculum 
development  projects  that  emphasize 
interdisciplinary  collaboration.  For 
example,  in  1991,  the  National  Center 
on  Child  Abuse  and  Neglect  funded  94 
interdisciplinary  training  projects  that 
focused  on  linkages  between  substance 
abuse  and  child  maltreatment.  During 
the  same  period,  the  Office  of 
Community  Services'  collaborative 
grants  project  also  highlighted  the  need 
to  develop  inter-program  training 
curricula  to  improve  coordination 
between  the  child  support  enforcement 
programs  and  domestic  violence 
programs.  In  1991,  the  funding  of  the 
cooperative  agreement  between  the 
Children's  Bureau  and  the  Florida 
International  University  and  the  funding 
of  1 1  interdisciplinary  child  welfare 
training  grants  also  indicate  the 
importance  of  this  priority  area.  In  FY 


1997,  under  the  Abandoned  Infants 
Assistance  Program,  the  Children's 
Bureau  will  continue  to  fund  several 
demonstrations  that  will  focus  on 
comprehensive  services  for  the 
abandoned  infants  and  infants  at  risk  of 
abandoiunent  and  their  families  who  are 
affected  by  substance  abuse  and  the 
human  immunodeficiency  virus. 

While  the  need  for  interdisciplinary 
training  for  public  child  welfare  workers 
and  supervisors  has  been  recognized, 
few  training  programs  have  been 
developed  with  sufficient  emphasis  on 
multi-disciplinary  coordination  in  areas 
of  substance  abuse,  mental  health  and 
domestic  violence.  This  priority  area 
will  specifically  focus  on  developing 
curricula  and  training  to  enhance 
increasing  knowledge  and  practice  skills 
in  the  areas  of:  (1)  substance  abuse, 
mental  health  and  domestic  violence  as 
social  problems;  (2)  developing 
assessment,  interdisciplinary 
coordination  and  monitoring  skills  to 
evaluate  progress  in  family  situations; 
and  (3)  integrating  various  professional 
disciplines'  framework  and  programs 
(e.g.,  health,  mental  health,  juvenile 
justice,  law  enforcement,  substance 
abuse  counseling,  child  care.  Child 
Support  Enforcement,  Head  Start,  and 
Temporary  Assistance  to  Needy 
Families  programs)  which  are  governed 
by  their  own  theoretical  systems,  service 
philosophies  and  intervention 
approaches.  Funding  from  this  priority 
area  is  expected  to  be  used  to  develop 
an  interdisciplinary  training 
curriculum,  to  deliver  training,  and  to 
evaluate  the  effectiveness  of  the  training 
provided  to  the  child  welfare  staff. 

hdinimum  Requirements  for  Project 
Design:  To  compete  successfully  under 
this  priority  area,  the  applicant  must: 

•  Demonstrate  knowledge  and 
understanding  of  interdisciplinary- 
training  issues  specific  to  the  substance 
abuse,  mental  health,  and  domestic 
violence  problems  found  in  the  child 
welfare  population  throughout  the 
country.  Discuss  how  the  proposed 
project  will  build  on  the  existing 
knowledge  and  evaluations  of  such 
projects  and  will  add  innovative 
dimensions  to  achieve  the 
interdisciplinary  training  goals. 

•  Describe  past  and/or  current 
collaborative  efforts  between  the 
educational  programs  and  the  public 
(State/local  and  Tribal)  agencies. 
Describe  how  this  project  will  build  on 
existing  partnerships  with  such 
agencies. 

•  Discuss  an  approach  to  developing 
a  theoretical  and  practice-based 
curriculum  that  integrates  substance 
abuse,  mental  health,  and  domestic 
violence  issues  as  these  relate  to  child 


abuse  and  neglect.  Describe  the  need  for 
such  training  for  the  public  child 
welfare  staff  in  specific  and  child 
welfare  professionals  in  general.  Also 
describe  the  contents  of  the  proposed 
interdisciplinary  training  ciuriculum. 

•  Describe  the  proposed  curriculum 
and  discuss  how  it  builds  on,  expands, 
and  strengthens  the  existing  curriculum 
approaches/  models.  The  applicant 
must  explain  the  preliminary  planning 
and  coordination  activities  with  other 
disciplines  in  the  development  and 
execution  of  the  training  curriculum. 
Discuss  the  approach  to  teaching  a 
competency-based  interdisciplinary 
curriculum  and  the  use  of  other 
disciplines  to  teach  in  various 
components  of  the  training  curriculum 
to  achieve  the  project  objectives. 

•  Describe  how  the  public  child 
welfare  agency  staff  and  community 
agencies  providing  services  to  families 
with  substance  abuse  and  domestic 
violence  problems  will  be  involved  in 
the  development  of  the  curriculum. 

•  Describe  who  the  trainees  will  be; 
how  many  at  each  level  of  the  child 
welfare  services  tier  are  expected  to  be 
trained  over  the  life  of  the  project; 
selection  criteria  for  trainee  recruitment 
and  specific  strategies  for  recruiting 
minority  and  Tribal  agency  trainees. 
There  should  also  be  a  consideration  to 
include  individuals  from  th» 
community  agencies  that  provide 
services  to  the  child  welfare  population. 

•  Describe  any  interactive  and  long 
distance  training,  including  video 
technology,  if  any,  that  will  be  part  of 
this  effort. 

•  Describe  coordination  with  the 
public  agency  in  evaluating  the 
interdisciplinary  training  curriculum, 
including  the  timelines. 

•  Submit  a  work  plan  which 
describes  the  timelines  for  each  task  to 
be  accomplished  to  match  the  scope  of 
the  project.  It  must  also  describe  the 
timeframes  for:  the  development  of  the 
proposed  interdisciplinary  training 
curriculum;  coordination  with  various 
disciplines  in  the  proposed  tasks; 
training  the  public  agency  staff; 
evaluation  of  the  project:  and 
submission  of  the  interim  progress  and 
final  reports  and  the  final  products. 

•  Describe  the  proposed  plan  for  the 
evaluation  of  the  project.  Discuss  how 
the  effectiveness  of  the  competency- 
based  interdisciplinary  curriculum  will 
be  assessed. 

•  Describe  the  applicant's  experience 
in  developing  and  providing 
interdisciplinary  training  in  child 
welfare.  Also  describe  the  applicant's 
history  and  relationship  with  the 
targeted  public  child  welfare  agency. 
Include  a  discussion  of  the  relevant 
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programs,  administrative  and  fiscal 
management  experience. 

•  laentify  ana  provide  a  brief 
description  of  key  staff  who  are 
proposed  to  work  in  this  project, 
indicating  their  education,  experience 
in  working  in  similar  programs  and 
training/teaching  experiences  that  are 
relevant  to  achieving  the  project  goals. 
Include  their  resumes. 

•  Describe  the  qualifications  and 
experience  of  the  individuals  who  will 
assist  in:  developing  the  curriculum; 
training  of  the  public  agency  staff;  and 
evaluating  the  project.  Include  their 
resumes. 

•  Identify  and  describe  the 
administrative  and  organizational 
interface  required  in  this  project  (State 
agency,  community  agencies,  academic 
departments,  other  disciplines, 
institutions,  etc.).  Also  include 
interagency  agreements  and 
commitments  obtained  from  the 
participating  entities. 

•  Provide  assurance  that  at  least  one 
key  staff  from  the  university  and  one 
from  the  public  child  welfare  agency 
wrill  jointly  attend  a  one-day  meeting  in 
the  HHS  Regional  office  shortly  after  the 
award  of  the  grant  and  participate  in  a 
four-day  annual  meeting  in  Washington, 
D.C. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  Share  of  Project  Costs:  The 
Federal  share  is  not  to  exceed  $130,000 
for  the  first  12  month  budget  period  or 
$450,000  for  a  three  year  project  period. 

Matching  Requirements:  For  each 
budget  period  with  an  award  of 
$150,000  (Federal  funds),  the  non- 
Federal  share  would  be  no  less  than 
$50,000  (i.e.,  25  percent  of  the  total 
project  cost  of  $200,000).  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their  match 
requirements  through  a  cash 
contribution.  Funds  from  this  grant 
cannot  be  used  to  match  title  IV-E 
training  funds. 

Anticipated  Number  of  Projects:  It  is 
anticipated  that  four  or  five  projects  will 
be  funded,  depending  on  availability  of 
funds. 

Length  of  Proposal:  The  length  of  the 
narrative,  including  the  appendices, 
must  be  limited  to  60  pages. 

CFDA  Number:  93.648  Child  Welfare 
Training  Program  Grants:  Section  426  of 
the  Social  Security  Act. 

Priority  Area  2 — Training  for  Managers 
To  Support  Outcome-based 
Management  in  Child  Welfare 

Eligible  Applicants:  Public  or  non- 
profit institutions  of  higher  education 
with  accredited  social  work  education 


programs,  or  other  accredited  bachelor 
or  graduate  level  programs  leading  to  a 
degree  relevant  to  work  in  child  welfare. 

Purpose:  To  support  and  promote 
management  capabilities  in  the  use  of 
the  child  welfare  program  data  to:  (1) 
identify  outcomes  to  be  achieved;  (2) 
create  ownership  of  the  data  by  the  staff; 
(3)  develop  a  strategy  for  the  plaimed 
use  of  the  data  to  track  performance; 
and  (4)  identify  training  needs  to  build 
staff  capacity  to  improve  program 
outcomes.  To  achieve  this  objective,  this 
priority  will  focus  on  developing  a 
training  curriculum  td  build  managerial 
capacity  for  effectively  using  the  child 
welfare  program  data  for  the  purposes  of 
developing  and  instituting  an  outcome- 
based  management  strategy  that  will 
focus  on  program  outcomes,  tracking 
performance  at  all  agency  levels,  and 
removing  barriers  to  achieving  child 
welfare  outcomes. 

Background  Information:  Public 
sector  agencies  are  increasingly 
exploring  ways  to  improve  management 
practices  which  focus  on  results  rather 
than  process.  Managing  for  results  and 
outcome-based  management  have 
become  central  to  demonstrating  the 
effectiveness  of  an  agency  in  managing 
its  child  welfare  program  in  terms  of 
child  safety,  permanency,  and  well- 
being  goals. 

Although  specifically  mandated  for 
federal  agencies,  the  Government 
Performance  Review  Act  provides 
guidelines  for  developing  measurable 
outcomes  that  can  be  used  to  evaluate 
an  agency's  success  in  achieving  its 
mission  and  goals.  The  American 
Humane  Association,  an  affiliate  of  the 
American  Public  Welfare  Association, 
holds  roundtable  discussions  to  increase 
knowledge  and  understanding  of 
outcome  measures  and  the  elements  of 
effective  outcome-based  models  in  child 
welfare.  The  Family  Preservation  and 
Support  Services  Program  £ilso  requires 
States  to  describe  the  goals  to  be 
accomplished  and  the  methods  to  be 
used  to  measure  progress  toward 
accomplishing  these  goals.  Other 
performance  and  outcome-based 
management  models  used  successfully 
by  industries  could  also  have  practical 
applications  for  child  welfare  agencies. 

Theoretically,  continuous 
improvement  strategies  are  built  upon 
ongoing  monitoring  of  results  and 
understanding  factors  that  influence 
outcomes.  A  results-orientated 
management  plan  should  be  based  on 
decisions  resulting  from  the  review  of 
various  sources  of  State/federal  or  other 
systems  data,  including  internal  and 
external  program  and  fiscal  audits;  data 
obtained  from  the  periodic  review  and 
monitoring  of  the  outcomes  on  the  front- 


lines  of  the  agency;  cost-effectiveness 
reports;  and  finally  an  assessment  of 
funding  sources  and  their  impact  on 
program  outcomes. 

To  enable  child  welfare  agencies  to 
strengthen  the  transition  toward  results- 
oriented  performance,  it  is  essential  that 
they  determine  ways  to  enhance  and 
build  capacity  of  the  management  staff 
in  this  area.  It  is  also  desirable  for  child 
welfare  agencies  to  take  advantage  of  the 
new  technologies  and  information 
sources,  such  as  SACWIS  (Statewide 
Automated  Child  Welfare  Information 
Systems),  AFCARS  (Adoption  and 
Foster  Care  Analysis  and  Reporting 
System)  and  NCANDS  (National  Child 
Abuse  and  Neglect  Data  System)  to 
enhance  management  practices  and  to 
measure  the  service  outcomes  of  the 
child  welfare  agency.  Although  these 
data  are  not  yet  available  for  all  States, 
they  reflect  certain  commonalities  that 
could  be  useful  for  developing  effective 
management  measures.  Other  child 
welfare  data  sources  could  also  be 
explored  for  management  decisions. 

Outcomes  can  also  be  planned  in 
accordance  with  the  public  laws  and 
regulations  which  govern  foster  care  and 
adoption  assistance  and  family 
preservation  and  support  services 
programs.  Additionally,  child  welfere 
practice  knowledge  should  also  provide 
critical  information  for  developing 
outcome-based  and  results-oriented 
management  plans.  Training  of  the  top 
and  mid-level  managerial  staff  who  are 
involved  in  the  decision  making  process 
is  therefore  critical  to  promoting 
outcome-based  management  in  child 
welfare. 

Minimum  Requirements  for  Project 
Design:  In  order  to  compete  successfully 
under  this  priority  area,  the  applicant 
must: 

•  Demonstrate  knowledge  and 
understanding  of  the  theory  and 
principles  of  outcome-based 
management  practices  in  general  and 
their  current  applications  in  public 
child  welfare  agencies  throughout  the 
country,  including  the  linkages  between 
program  outcomes  and  effective 
practices.  Discuss  how  the  proposed 
training  project  will  build  on  the 
existing  knowledge  and  evaluations  of 
these  management  practices.  Discuss  the 
innovative  dimensions  of  the  proposed 
training  approach  which  focuses  on 
capacity  building  to  improve  the  child 
welfare  program  outcomes.  Discuss  the 
use  of  relevant  fiscal  and  program  data 
to  develop  performance  goals,  use  of 
such  analysis  for  developing  effective 
management  practices  toward  achieving 
interim  and  final  performance  goals, 
and  evaluating  barriers  to  achieving  the 
intended  goals. 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday.  July  8,  1997  /  Notices 


36615 


•  Describe  past  and/or  current 
collaboration  between  the  applicant  and 
the  public  (State/local  and  Tribal) 
agencies.  Describe  how  this  project  will 
build  on  existing  partnerships  with  such 
agencies. 

•  Discuss  the  proposed  approach  to 
developing  a  theoretical  and  practice- 
based  curriculum  that  focuses  on 
outcome-based  management  as  it  relates 
to  child  welfare  agencies.  Describe  the 
need  for  such  training  for  the  public 
agencies'  managers.  Also  describe  the 
contents  of  the  proposed  outcome-based 
management  training  curriculum. 

•  Describe  the  proposed  training 
curriculum  and  discuss  how  it  builds 
on,  expands,  and  strengthens  existing 
curricula  to  promote  outcome-based 
management  approaches/models.  The 
applicant  must  explain  the  preliminary 
planning  and  coordination  activities 
with  the  public  child  welfare  agency  in 
developing  and  executing  the  training 
curriculum.  Also  discuss  the  approach 
to  teaching  such  a  curriculum  and  the 
use  of  other  disciplines,  if  any,  to  teach 
various  components  of  the  curriculum 
to  achieve  the  project  objectives. 

•  Describe  tne  use  of  new 
technologies,  federal/State  data  systems, 
other  relevant  information  sources  and 
reports,  monitoring  systems,  etc.,  as 
components  of  the  proposed  training 
curriculum. 

•  Describe  how  the  public  child 
welfare  agency  staff  will  be  involved  in 
the  development  of  the  curriculum. 

•  Descrioe  who  the  trainees  will  be; 
how  many  at  each  level  of  the 
managerial  tier  are  expected  to  be 
trained  over  the  life  of  the  project;  the 
criteria  for  selection  of  trainees;  how  the 
trainees  will  be  recruited;  and  specific 
strategies  which  will  be  used  to  recruit 
minority  and  Tribal  agency  trainees. 

•  Describe  any  interactive  and  long 
distance  training,  including  video 
technology,  if  any,  that  will  be  part  of 
this  effort. 

•  Describe  coordination  with  the 
public  agency  in  evaluating  the 
outcome-based  management  training 
ciuriculum,  including  the  timelines. 

•  Submit  a  work  plan  which 
describes  the  timelines  for  each  task  to 
be  accomplished  to  match  the  scope  of 
the  project.  It  must  also  describe  the 
timeframes  necessary  for  the 
development  of  the  proposed  training 
curriculum  development;  coordination 
with  the  public  child  wel&re  agency; 
coordination  and  use  of  other 
disciplines  in  the  ciurriculum 
development  and  training  tasks;  training 
of  the  public  agency  staff;  evaluation  of 
the  project,  and  submission  of  the 
interim  progress  and  final  reports,  and 
the  final  products. 


•  Describe  the  proposed  plan  to 
evaluate  the  project.  Discuss  how  the 
effectiveness  of  the  competency-based 
training  curriculum  will  be  assessed. 

•  Describe  the  applicant's  experience 
in  developing  and  providing  outcome- 
based  training  relevant  to  public  child 
welfare  agencies.  Also  describe  the 
applicant's  history  and  relationship 
with  the  targeted  public  child  welfare 
agency.  Include  a  discussion  of  the 
relevant  programs  and  administrative 
and  fiscal  management  experience. 

•  Identify  ana  provide  a  brief 
description  of  key  staff  who  are 
proposed  to  woric  in  this  project, 
indicating  their  education,  experience 
in  working  in  similar  programs  and 
training/teaching  experiences  relevant 
to  achieving  the  project  goals.  Include 
their  resumes. 

•  Describe  the  qualifications  and 
experience  of  the  individuals  who  will 
assist  in  the  development  of  the 
curriculum,  training  of  the  public 
agency  staff,  and  evaluation  of  the 
project.  Include  Aeir  resumes. 

•  Identify  and  describe  the 
administrative  and  organizational 
interface  required  in  this  project  (State 
agency,  academic  departments,  other 
disciplines,  institutions,  etc.).  Also 
include  interagency  agreements  and 
commitments  obtained  from  the 
participating  entities. 

•  Provide  assiuance  that  at  least  one 
key  staff  from  the  applicant  agency  and 
one  from  the  public  child  welfare 
agency  will  joinUy  attend  a  one-day 
meeting  in  the  HHS  Regional  office 
shortiy  after  the  award  of  the  grant  and 
participate  in  a  four-day  annual  grantee 
meeting  in  Washington,  D.C. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  Share  of  Project  Costs:  The 
Federal  share  is  not  to  exceed  $150,000 
for  the  first  12  month  budget  period  or 
$450,000  for  a  three  year  project  period. 

Matching  Requirements:  For  each 
budget  period  with  an  award  of 
$150,000  (Federal  funds),  the  non- 
Federal  share  would  be  no  less  than 
$50,000  (i.e.,  25  percent  of  the  total 
project  cost  of  $200,000).  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  althou^  applicants 
are  encouraged  to  meet  their  match 
requirements  through  a  cash 
contribution.  Funds  from  this  grant 
caimot  be  used  to  match  titie  IV-E 
training  funds. 

Anticipated  Number  of  Projects:  It  is 
anticipated  that  three  to  five  projects 
will  be  funded,  depending  on 
availability  of  funds. 

Length  of  Proposal:  The  length  of  the 
narrative,  including  the  appendices, 
must  be  limited  to  60  pages. 


CFDA  Number:  93.648  Child  Welfare 
Training  Program  Grants:  Section  426  of 
the  Social  Seciuity  Act. 

Priority  Area  3 — Cross-Program  Training 
of  Public  Agency  Workers  To  Conduct 
Intake  for  Comprehensive  Family  Needs 
Assessment,  Including  Stress  and 
Strength  Areas,  and  Service 
Requirements 

Eligible  Applicants:  Publicor  non- 
profit institutions  of  higher  education 
with  accredited  social  work  education 
programs,  or  other  accredited  twchelor 
or  graduate  level  programs  leading  to  a 
degree  relevant  to  work  in  child  welfare. 

Purpose:  To  develop  a  competency- 
based  cross-program  training 
curriculum  and  a  training  plan  to 
enhance  child  welfare  workers'  ability 
and  skills  to  conduct  comprehensive 
assessments  of  family  needs  at  the 
intake  level.  The  objective  of  this 
priority  is  to  build  capacity  of  the 
workers  to  identify  and  assess  all  family 
conditions,  including  socio-economic 
factors,  family  strengths,  and  areas  of 
stress  which  contribute  to  child  abuse 
and  neglect  and  which  require  referrals 
and  coordination  with  other  human 
service  programs. 

Background  Information:  Families 
and  children  in  the  child  welfare  system 
exhibit  multiple  problems,  requiring 
referrals  to  programs  that  specialize  in 
responding  to  specific  needs.  However, 
there  appears  to  be  a  single-factor 
assessment  approach  (i.e.,  primary  focus 
being  risks  to  child  safety)  to  evaluating 
child  abuse  and  neglect  This  practice 
method  limits  the  child  welfare 
worker's  ability  to  conduct  a  "holistic" 
assessment  of  the  family  situation  and 
to  develop  a  comprehensive  case  plan  to 
achieve  family  sufficiency,  child  safety, 
and  family  preservation  goals.  Many 
families  which  experience  child  abuse 
and  neglect  will  be  asked  to  focus 
simultaneously  on  economic  self- 
sufficiency  and  family  preservation. 
Critical  to  achieving  self-sufficiency  is 
the  parents'  ability  to  keep  children 
safe. 

Child  abuse  and  neglect  is  a  multi- 
problem  phenomenon.  Complex 
psycho-social  factors  contribute  to  child 
abuse  and  neglect.  Numerous  studies 
have  also  found  significant  relationships 
between  socio-economic  conditions  and 
the  parents'  ability  to  provide  safe 
environment  for  the  children.  Child 
abuse  and  neglect  resulting  from 
unemployment,  lack  of  job  skills, 
absence  of  child  support,  need  for  child 
care  and  transportation,  and 
homelessness  are  well  documented  and 
require  corrective  measures.  A 
comprehensive  case  plan  therefore 
shoiild  include  attention  to  all  elements 
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of  family  needs  as  well  as  strengths  and 
a  referral  plan  to  access  services  to  meet 
basic  and  concrete  needs  as  well. 

Recent  major  public  policy  changes 
demand  new  expectations  from  the 
parents  and  caretakers  of  children  in 
need.  The  Temporary  Assistance  for 
Needy  Families  (TANF)  program,  a 
consolidated  Child  Care  and 
Development  Block  Grant  program,  and 
stricter  Child  Support  Enforcement 
provisions  (enacted  under  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996  (PRWORA)) 
emphasize  family  responsibility  toward 
achieving  self-sufficiency.  Rapid  entry 
into  employment  using  child  care 
assistance  and  tracking  biological 
fathers  to  obtain  child  support  are 
directed  to  support  families  in  their  self- 
sufficiency  efforts. 

The  public  agency  staff  (i.e.,  child 
welfare  and  TANF)  are  continuously 
challenged  to  provide  comprehensive 
services  in  efforts  to  address  diverse 
bmily  needs.  Intake  is  a  critical  point 
for  identifying  and  assessing  conditions 
that  bring  a  family  to  the  child  welfare 
agency.  It  is  also  a  cross  point  for 
determining  the  types  of  assistance 
which  might  be  necessary  prior  to  and 
after  the  removal  of  the  child  from  the 
family  home.  Skills  in  conducting 
comprehensive  assessment  require 
knowledge  and  understanding  of  all 
contributing  factors,  an  understanding 
of  the  programs  designed  to  address 
basic  needs,  emd  coordination  with  the 
collaborating  agencies. 

Capacity  building  for  effective 
holistic,  family-centered  assessment  at 
intake  requires  an  understanding  of  the 
basic  principles  of  such  a  practice 
approach.  Skills  must  include  making 
sound,  goal-oriented  case  plan  decisions 
based  on  such  assessments,  including  a 
multi-program  team  approach  to  achieve 
child  safety  and  family  self-sufficiency 
goals.  Cross-program  training  therefore 
is  key  to  developing  practice  skills  to 
assure  collaboration  built  on  the  mutual 
understanding  of  each  other's  roles, 
responsibilities,  and  expected 
performance  outcomes. 

The  provisions  under  title  IV-B, 
subpart  2,  Family  Preservation  and 
Support  Services  emphasize  service 
integration  to  stabilize  families  and 
enhance  environmental  opportiinities 
for  normal  child  development.  The 
Temporary  Assistance  for  Needy 
Families  (TANF)  program,  consolidation 
of  funding  of  child  care  to  meet  the 
needs  of  diverse  working  and  welfare 
families,  and  stricter  child  support 
enforcement  laws — all  enacted  under 
the  1996  welfare  reform — emphasize 
cross-program  coordination  to  achieve 
the  family  self-sufficiency  goal. 


Although  there  are  no  systematic 
studies,  there  is  sufficient  anecdotal 
evidence  to  suggest  that  the  same 
families  are  being  served  concurrently 
by  different  programs.  This  is  generally 
accomplished  by  the  families 
themselves  who  have  basic  needs  that 
must  be  fulfilled.  Cross-program 
coordination  can  be  more  effectively 
achieved  if  the  child  welfare,  TANF, 
and  Child  Support  Enforcement 
program  workers  have  a  shared 
framework  and  a  systematically 
coordinated  approach  to  the  intake 
process  to  identify  all  the  stress  areas 
that  need  to  be  addressed.  Such  a 
practice  approach  is  critical  to  a 
successful  case  plan. 

Holistic  intake  assessments  require 
learned  skills  to  ask  the  right  questions 
that  go  beyond  the  presenting  problems. 
It  also  requires  an  understanding  of 
relevant  humsm  service  program 
policies  that  govern  each  program's 
method  of  assistance  and  performance. 
While  the  need  for  cross-program 
training  for  public  child  welfare  workers 
has  been  recognized,  few  training 
programs  sufficiently  emphasize  the 
need  to  develop  holistic  intake 
assessment  skills  in  child  welfare 
practice. 

This  priority  area  will  specifically 
focus  on  developing  curriculum  and 
training  to  enhance  and  increase 
knowledge  and  understanding  of:  (1) 
TANF,  child  care,  child  support 
programs  which  are  governed  by  their 
own  policies  and  intervention 
approaches;  and  (2)  elements  of  holistic 
assessment,  cross-program  coordination 
and  monitoring  to  evaluate  progress  in 
family  situations.  Funding  for  this 
priority  area  is  expected  to  be  used  to: 
develop  an  inter-program  training 
ciirriculum;  deliver  training;  and 
evaluate  the  effectiveness  of  the 
training. 

Minunum  Requirements  for  Project 
Design:  In  order  to  compete  successfully 
under  this  priority  area,  the  applicant 
must: 

•  Demonstrate  knowledge  and 
understanding  of  cross-program  training 
issues  specific  to  TANF,  child  care,  and 
child  support  programs  that  may  be 
relevant  to  child  welfare  and  used  in 
other  programs  throughout  the  country. 
Discuss  how  the  proposed  project  will 
build  on  the  existing  knowledge  of  such 
projects  and  will  add  innovative 
dimensions  to  achieve  the  cross-training 
of  child  welfare  workers. 

•  Describe  past  and/or  current 
collaborative  efforts  between  the 
educational  programs  and  the  public 
(State/local  and  Tribal)  agencies. 
Describe  how  this  project  will  build  on 


existing  partnerships  with  such 
agencies. 

•  Discuss  an  approach  to  developing 
a  practice-based  curriculum  that  focuses 
on  the  importance  of  holistic  intake 
skills  relevant  to  the  child  abuse  and 
neglect  population.  Describe  the  need 
for  such  training  for  the  public  child 
wel&re  staff  in  specific  and  child 
welfare  professionals  in  general.  Also 
describe  the  contents  of  the  proposed 
cross-program  training  curriculum. 

•  Describe  the  proposed  curriculum 
and  disciiss  how  it  builds  on,  expands, 
and  strengthens  the  existing  curriculiun 
approaches/models.  The  applicant  must 
explain  the  preliminary  planning  and 
coordination  activities  with  other 
programs  in  the  development  and 
execution  of  the  training  ciuriculum. 
Disciiss  the  approach  to  teaching  a 
cross-program  and  holistic  intake 
approach  and  the  use  of  other  program 
staff  to  teach  various  components  of  the 
training  curriculum  to  achieve  the 
project  objectives. 

•  Describe  how  the  public  child 
welfare  agency  staff  and  the  TANF, 
child  care  and  child  support  program 
staff  will  be  involved  in  the 
development  of  the  curriculum. 

•  E)escribe  who  the  trainees  will  be; 
how  many  at  each  level  of  child  welfare 
services  tier  are  expected  to  be  trained 
over  the  life  of  the  project;  the  criteria 
for  selection  of  trainees;  how  the 
trainees  will  be  recruited;  and  specific 
strategies  which  will  be  used  to  recruit 
minority  and  Tribal  agency  trainees. 
There  should  also  be  a  consideration  to 
include  individuals  from  the 
aforementioned  programs  that  provide 
services  to  the  child  welfare  population. 

•  Describe  any  interactive  and  long 
distance  training,  including  video 
technology  if  any,  that  will  be  part  of 
this  effort. 

•  Describe  coordination  with  the 
public  agency  in  evaluating  the  cross- 
program  training  curriculum,  including 
the  timelines. 

•  Submit  a  work  plan  which 
describes  the  timelines  for  each  task  to 
be  accomplished.  It  must  describe:  the 
timeframes  for  the  proposed  cross- 
program  training  curriculum 
development;  coordination  with  the 
various  programs;  training  of  the  public 
agency  staff,  evaluation  of  the  project; 
and  submission  of  the  interim  progress 
and  final  reports  and  the  final  products. 

•  Describe  the  proposed  plan  for  the 
evaluation  of  the  project.  Discuss  how 
the  effectiveness  of  the  competency- 
based  cross-program  ciuriculum 
directed  to  enhance  intake  skills  will  be 
assessed. 

•  Describe  the  applicant's  experience 
in  developing  and  providing  inter- 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday,  July  8,  1997  /  Notices 


36617 


program  training  in  child  welfare.  Also 
describe  the  applicant's  history  and 
relationship  with  the  targeted  public 
child  welfare  agency.  Include  a 
discussion  of  the  relevant  programs, 
administrative  and  fiscal  management 
experience. 

•  Identify  and  provide  a  brief 
description  of  key  staff  who  are 
proposed  to  work  in  this  project, 
indicating  their  education,  experience 
in  working  in  similar  programs  and 
training/teaching  experiences  that  are 
relevant  to  achieving  the  project  goals. 
Include  their  resumes. 

•  Describe  the  qualifications  and 
experience  of  the  individuals  who  will 
assist  in  the  development  of  the 
curriculum,  participate  in  the  training  of 
the  public  agency  staff,  and  conduct 
evaluation  of  the  project.  Include  their 
resumes. 

•  Identify  and  describe  the 
administrative  and  organizational 
interface  required  in  this  project  (State 
agency,  community  agencies,  academic 
departments,  other  disciplines, 
institutions,  etc.).  Also  include 
interagency/inter-program  agreements 
and  commitments  obtained  fitjm  the 
participating  entities. 

•  Provide  assurance  that  at  least  one 
key  staff  from  the  university  and  one 
from  the  public  child  welfare  agency 
will  jointly  attend  a  one-day  meeting  in 
the  HHS  Regional  office  shortiy  after  the 
award  of  the  grant  and  participate  in  a 
four-day  annual  meeting  in  Washington, 
D.C. 

Federal  Share  of  Project  Costs:  The 
Federal  share  is  not  to  exceed  $100,000 
for  the  first  12  month  budget  period  or 
$300,000  for  a  three  year  project  period. 

Matching  Requirements:  For  each 
budget  period  with  an  award  of 
$100,000  (Federal  funds),  the  non- 
Federal  share  would  be  no  less  than 
$33,334  (i.e.,  25  percent  of  the  total 
project  cost  of  $133,334).  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their  match 
requirements  through  a  cash 
contribution.  Funds  from  this  grant 
caimot  be  used  to  match  title  IV-E 
training  funds. 

Anticipated  Number  of  Projects:  It  is 
anticipated  that  four  or  five  projects  will 
be  funded,  depending  on  availability  of 
funds. 

Length  of  Proposal:  The  length  of  the 
narrative,  including  the  appendices, 
must  be  limited  to  60  pages. 

CFDA  Number:  93.648  Child  Welfare 
Training  Program  Grants:  Section  426  of 
the  Social  Security  Act. 


Priority  Area  4 — Training  for 
Determining  Adult  Relatives  as 
Preferred  Caretakers  in  Permanency 
Plaiming 

Eligible  Applicants:  Public  or  non- 
profit institutions  of  higher  education 
with  accredited  social  work  education 
programs,  or  other  accredited  bachelor 
or  graduate  level  programs  leading  to  a 
degree  relevant  to  work  in  child  welfare. 

Purpose:  To  develop  a  competency- 
based  training  curriculum  and  a  training 
plan  to  facilitate  the  implementation  of 
the  new  tide  IV-E  State  plan 
requirement  to  consider  giving 
preference  to  adult  relatives  over  non- 
relatives  when  determining  a  placement 
for  a  child.  The  objective  of  such  a 
training  is  to  provide  knowledge  and 
skills  necessary  for  making  decisions 
regarding  the  appropriateness  of 
relative/kinship  care  placements  in 
foster  care  and  permanency  planning. 

Background  Information:  The 
Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
(PRWORA)  amended  §471  (a)  of  the 
Social  Security  Act  (the  Act)  by  adding 
subsection  (18)  which  provides  that 
"*   •   *  the  State  shall  consider  giving 
preference  to  an  adult  relative  over  a 
non-related  caregiver  when  determining 
a  placement  for  a  child  provided  the 
relative  caregiver  meets  all  relevant 
State  child  protection  standards."  The 
Children's  Bureau  and  the  Assistant 
Secretary  for  Planning  and  Evaluation 
are  engaged  in  research  and 
demonstration  projects  that  focus  on  the 
relative  care  policy.  The  President's 
Adoption  2002  initiative  requires  States 
to  further  study  the  legal  guardianship 
issue,  which  has  particular  significance 
for  relative  care.  Several  States  are 
currently  experimenting  with  the 
relative  care  policy  under  the  Child 
Welfare  demonstration  authority 
provided  by  Congress  and  governed  by 
§  1129  of  the  Social  Security  Act.  The 
Child  Abuse  Prevention  and  Treatment 
Act  (CAPTA),  as  amended  in  1996,  has 
also  authorized  grants  in  support  of 
innovative  programs  and  projects  in 
kinship  care. 

Placement  with  relatives  has  long 
been  recognized  as  a  viable  alternative 
in  permanency  planning  for  foster  care 
children.  Historically,  for  various 
reasons,  parents  have  placed  children 
with  relatives  as  temporary  or 
permanent,  formal  or  informal 
arrangements,  without  seeking 
assistance  from  public  agencies. 
Although  relatives  were  not  specifically 
precluded  as  foster  parents  under  Pub. 
L.  96-272,  this  group  of  potential 
caretakers  were  not  considered  as 
priority  placements.  The  provision  in 


PRWORA  is  the  first  statutory 
recognition  of  the  preference  for 
relatives  in  placement  of  children — a 
practice  already  in  use  in  many 
jurisdiction.  The  recent  rapid  increase 
in  the  number  of  children  entering  the 
foster  care  system  has  also  increased 
demand  for  foster  parents. 

States  must  revise  their  tide  IV-E 
State  plans  to  include  the  PRWORA 
provision  that  they  shall  consider  giving 
preference  to  relatives  when  placing 
children  out-of-home,  provided  such 
home  meets  all  the  child  protection 
standards  applicable  to  non-relative 
foster  parents.  In  enacting  this  law. 
Congress  also  took  into  consideration 
that  relative  placements  could  be  in  the 
best  interest  of  the  child  because  of  the 
existing  relationship  ties. 

The  new  provision  does  not  intend  for 
States  to  conduct  exhaustive  searches 
for  relatives — a  process  that  could  delay 
the  prompt  placement  of  children. 
Rather,  in  situations  where  a  relative  is 
identified  as  an  appropriate  caregiver, 
the  State  is  required  to  consider  giving 
preference  to  that  relative.  Further,  to 
receive  title  IV-E  assistance  on  behalf  of 
a  child,  the  relative  caretaker's  home 
must  meet  all  the  child  protection 
standards  and  must  be  licensed  or 
approved  in  accordance  with  sections 
471(a)(10)  and  472(c)  of  the  Act.  These 
standards  apply  primarily  to  title  IV-E 
eligible  children. 

The  Adoption  Assistance  and  Child 
Welfare  Act  of  1980  (Pub.  L.  96-272) 
which  provides  the  framework  for 
Federal  child  welfare  programs,  requires 
the  State  to  make  "reasonable  efforts'"  to 
maintain  the  family.  States  must  also 
pursue  safe  reunification  of  the  children 
with  their  parents  as  quickly  as  possible 
when  they  are  removed  from  the  family. 
These  as  well  as  all  the  other 
protections  and  requirements  of  the  law. 
such  as  case  plans  and  case  reviews, 
judicial  and  administrative  reviews  to 
determine  the  future  status  of  the  child, 
and  safeguarding  all  information 
concerning  individuals  assisted  under 
the  tide  rV-E  plan,  must  also  apply  to 
children  placed  in  relative  foster  care. 
Should  it  be  found  that  the  family 
situation  has  not  improved  within  a 
reasonable  period  of  time  and  it  is 
therefore  not  feasible  to  return  the  child 
home,  an  alternate  plan  for  permanency 
must  also  be  developed  in  relative 
placement  cases. 

Additionally,  relative  care  has 
generated  new  challenges  for  the  foster 
care  system.  One  of  the  fundamental 
issues  is  how  to  use  relative  care  in  a 
manner  that  promotes  permanency 
without  jeopardizing  the  potential  for 
reunification  with  birth  parents. 
Agencies  must  determine  where  relative 
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care  fits  in  the  continuum  of  services  in 
the  child  welfare  system.  These 
concerns  are  also  central  to 
implementing  this  PRWORA  provision. 
The  issues  of  child  safety,  relative- 
parent  relationship,  supports  for  the 
relative  caretakers  and  the  parent  during 
the  reunification  period,  making 
"reasonable  efforts"  prior  to  such 
placements,  the  need  for  continued 
State  involvement,  termination  of 
parental  rights,  and  adoption  decisions 
are  equally  critical  in  relative  care 
placement  decisions  and  permanency 
planning. 

Capacity  building  for  effective 
implementation  of  the  Pub.  L.  104-193 
provision  will  necessitate  knowledge 
and  skills  specific  to  the  requirements  of 
this  provision.  It  also  requires  a  focus  on 
the  process  and  procedures  for 
determining  the  appropriateness  of  the 
child's  relative  as  a  foster  parent.  The 
training  will  need  to  address  problems 
and  issues  that  are  unique  to  relative 
placements  and  different  from  non- 
relative  foster  placements.  Skills  must 
also  include  making  sound  judgments 
regarding  relative  placements  and  their 
implications  for  permanencv  planning. 

Minimum  Requirements  for  Project 
Design:  In  order  to  compete  successfully 
under  this  priority  area,  the  applicant 
must: 

•  Demonstrate  knowledge  and 
understanding  of  title  IV-E  program 
requirements.  State  rV-E  program 
practices  relevant  to  relative/kinship 
care  throughout  the  country,  and  the 
new  provision  of  Pub.  L.  104-193. 
Discuss  how  the  proposed  project  will 
build  on  the  existing  knowledge  of  the 
statute  and  State  practices,  and  how  the 
applicant  will  address  the  new 
requirements  regarding  preferential 
treatment  of  relatives  in  situations 
where  a  child  must  be  removed  from  the 
family  home. 

•  Describe  past  and/or  current 
collaboration  between  the  educational 
programs  and  the  public  (State/local 
and  Trit}al)  agencies.  Describe  how  this 
project  will  build  on  existing 
partnerships  with  such  agencies. 

•  Discuss  an  approach  to  developing 
a  practice-based  curriculum  that  focuses 
on  the  implementation  of  the  provision 
of  Pub.  L.  104-193.  Describe  the  need 
for  such  training  for  the  public  child 
welfare  staff  in  specific  and  child 
welfare  professionals  in  general. 

•  Describe  the  contents  of  the 
proposed  curriculum  and  discus^  how  it 
will  build  and  expand  on  the  current 
policies  and  procedures  used  to  identify 
and  license  foster  care  families.  The 
applicant  must  explain  the  preliminary 
planning  and  coordination  activities 
with  the  State  child  welfare  agency. 


Discuss  the  approach  to  teaching  the 
curriculum  contents  and  the  use  of 
various  staff  to  teach  the  curriculum 
components  to  achieve  the  project 
objectives. 

•  Describe  how  the  public  child 
welfare  agency  staff  will  be  involved  in 
developing  the  curriculum. 

•  Describe  who  the  trainees  will  be; 
how  many  at  each  level  of  the  child 
welfare  services  tier  are  expected  to  be 
trained  over  the  life  of  the  project;  the 
criteria  for  the  selection  and  recruitment 
of  the  trainees;  and  specific  strategies  to 
recruit  minority  and  Tribal  agency 
trainees. 

•  Describe  any  interactive  and  long 
distance  training,  including  video 
technology  if  any,  that  will  be  part  of 
this  effort. 

•  Describe  coordination  with  the 
public  agency  in  evaluating  the  relative 
placement  training  curriculum, 
including  the  timelines. 

•  Submit  a  work  plan  which 
describes  the  timelines  for  each  task  to 
be  accomplished.  It  must  describe:  the 
timeframes  for  the  proposed  curriculum 
(fevelopment;  coordination  with  the 
public  agency;  training  of  the  public 
agency  staff;  evaluation  of  the  project; 
and  submission  of  the  interim  progress 
and  final  reports  and  the  final  products. 

•  Describe  the  proposed  plan  for  the 
evaluation  of  the  project.  Discuss  how 
the  effectiveness  of  the  competency- 
based  curriculum  under  this  priority 
will  be  assessed. 

•  Describe  the  applicant's  experience 
in  developing  and  providing  training  in 
child  welfare.  Also  describe  the 
applicant's  history  and  relationship 
with  the  targeted  public  child  welfare 
agency.  Include  a  discussion  of  the 
relevant  programs,  administrative  and 
fiscal  management  experience. 

•  Identify  and  provide  a  brief 
description  of  key  staff  who  are 
proposed  to  work  in  this  project, 
indicating  their  education,  experience 
in  working  in  similar  programs  and 
training/ teaching  experiences  that  are 
relevant  to  achieving  the  project  goals. 
Include  their  resumes. 

•  Describe  the  qualifications  and 
experience  of  the  individuals  who  will 
assist  in  the  development  of  the 
curriculum,  participate  in  the  training  of 
the  public  agency  staff,  and  conduct 
evaluation  of  the  project.  Include  their 
resumes. 

•  Identify  and  describe  the 
administrative  and  organizational 
interface  required  in  this  project  (State 
agency,  commiinify  agencies,  academic 
departments,  other  disciplines, 
institutions,  etc.).  Also  include 
interagency/inter-program  agreements 


and  commitments  obtained  irom  the 
participating  entities. 

•  Provide  assurance  that  at  least  one 
key  staff  from  the  university  and  one 
from  the  public  child  welfare  agency 
will  jointly  attend  a  one-day  meeting  in 
the  HHS  Regional  office  shortly  after  the 
award  of  the  grant  as  well  as  participate 
in  a  four-day  annual  meeting  in 
Washington.  D.C. 

Project  Duration:  The  length  of  the 
project  must  not  exceed  36  months. 

Federal  Share  of  Project  Costs:  The 
Federal  share  is  not  to  exceed  $100,000 
for  the  first  12  month  budget  period  or 
$300,000  for  a  three  year  project  period. 

Matching  Requirements:  For  each 
budget  period  with  an  award  of 
$100,000  (Federal  funds),  the  non- 
Federal  share  would  be  no  less  than 
$33,334  (i.e.,  25  percent  of  the  total 
project  cost  of  $133,334).  The  non- 
Federal  share  may  be  met  by  cash  or  in- 
kind  contributions,  although  applicants 
are  encouraged  to  meet  their  match 
requirements  through  a  cash 
contribution.  Fimds  from  this  grant 
cannot  be  used  to  match  title  IV-E 
training  funds. 

Anticipated  Number  of  Projects:  It  is 
anticipated  that  four  or  five  projects  will 
be  funded,  depending  on  availability  of 
funds. 

Length  of  Proposal:  The  length  of  the 
narrative,  including  the  appendices, 
must  be  limited  to  60  pages. 

CFDA  Number:  93.648  Child  Welfare 
Training  Program  Grants:  Section  426  of 
the  Social  Seciirity  Act 

Part  m.  Application  Requirements 

Applicants  are  required  to  use  the 
Standard  Forms,  Certifications, 
Disclosures  and  Assurances  provided 
under  Appendix  A.  Applications 
submitted  for  funding  under  this 
announcement  are  considered  New 
Applications;  and  therefore,  applicants 
should  follow  instructions  for  New 
Applications. 

New  applications  must  respond  to  the 
instructions  under  Program  Narrative, 
Item  A — Project  Description — 
Component,  and  Item  D — Budget  and 
Budget  Justification.  In  preparing  the 
program  narrative  statement,  the 
applicant  should  provide  the 
information  that  the  panel  will  use  to 
evaluate  and  rank  the  proposal.  The 
information  should  be  concise  and 
complete  when  addressing  the  activities 
for  which  Federal  funds  are  being 
requested.  Supporting  documents 
should  be  included  in  order  to  present 
the  information  clearly  and  succinctly. 
Applicants  are  encouraged  to  provide 
information  on  their  organizational 
structure,  staff,  related  experiences,  and 
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other  information  considered  to  be 
relevant. 

Under  Item  A — Project  Description — 
Component,  the  applicant  must  address 
the  specific  information  requested 
under  each  priority  area  in  this  program 
announcement. 

Section  A.l — Project  Summary/ 
Abstract —  This  should  be  a  one  page  or 
less  summary  of  the  project  and  placed 
directly  after  the  table  of  contents.  This 
page  will  not  count  against  the  page 
limitation. 

Section  A.  5 — Evaluation — Provide  a 
narrative  that  describes  a  way  to 
evaluate:  (1)  the  results  of  the  proposed 
project  on  the  existing  training 
curriculum  as  well  as  the  impacts 
resulting  from  the  training  of  the  child 
welfare  staff  on  the  quality  of  service 
and  child  welfare  outcomes;  and  (2)  the 
process  outcomes  of  the  project.  State 
how  the  evaluation  will  determine  the 
extent  to  which  the  project  objectives 
have  been  achieved  and  which 
accomplishments  of  the  objectives  can 
be  attributed  to  the  project  itself. 
Discuss  the  criteria  to  be  used  to 
evaluate  the  results.  Also  explain  the 
methodology  that  will  be  used  to 
determine  the  training  needs  specific  to 
the  project;  the  impact  to  be 
accomplished  from  the  proposed 
training  curriculum;  and  the  benefits  to 
be  achieved.  Describe  the  procedures 
the  applicant  will  employ  to  determine 
whether  the  project  is  being  conducted 
in  a  maimer  consistent  with  the  work 
plan  and  discuss  the  impact  of  the 
project  effectiveness. 

Section  A. 6 — Geographic  Location — 
should  be  addressed  under  the 
Objective  and  Needs  for  Training. 

Section  A. 7 — Additional 
Information — should  be  addressed 
under  the  Staff  Background  and 
Organizational  Experience.  Letters  of 
support  should  be  included  in  the 
appendices. 

Section  B. — Non-competing 
Continuation  Applications — Does  not 
apply  to  this  announcement. 

Section  C. — Supplemental  Requests — 
Does  not  apply  to  this  announcement. 

Section  D. — Budget  and  Budget 
Justification — provide  a  line  item  detail 
and  detailed  calculations  for  each 
budget  object  class  identified  on  the 
Budget  Information  form.  Detailed 
calculations  must  include  estimation 
methods,  quantities,  unit  costs  and 
other  similar  quantitative  detail 
sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  block  15  of  the  SF 
424. 

Provide  a  narrative  budget 
justification  which  describes  how  the 


categorical  costs  are  derived.  Discuss 
the  necessify.  reasonableness,  and 
allocabilify  of  the  proposed  costs. 

Applicants  must  address  the 
following  requirements  in  their 
application  to  be  considered  responsive 
to  the  Federal  Register  announcement. 
These  requirements  have  been 
organized  according  to  the  evaluation 
criteria  discussed  in  Part  m. 

A.  Objectives  and  Needs  for  Assistance 

1.  State  the  objectives  for  the  priority 
project  and  indicate  how  these 
objectives  relate  to  the  public  child 
welfare  agency  training  issues  to  be 
addressed  and  demonstrate  that  there  is 
a  need  for  the  project  and  is  based  on 
an  assessment  of  the  public  agency 
training  needs.  Provide  letters  of 
support  for  the  project  from  the  State/ 
local  public  agencies. 

2.  Identify  the  public  agency  staff  to 
be  trained  under  the  proposed  project 
and  describe  the  training  needs  of  the 
target  population.  Provide  an  estimated 
number  of  public  agency  staff  to  be 
trained  under  the  project. 

3.  Identify  the  geographic  location  of 
the  public  agency  staff  to  be  served  by 
the  project. 

B.  Results  and  Benefits 

1.  Identify  the  specific  results  or 
outcomes  that  can  be  expected  as  a 
result  of  the  proposed  training 
curriculum  and  training  of  the  public 
agency  staff  in  this  project. 

2.  Identify  the  kinds  of  qualitative  and 
quantitative  data  the  project  staff  will 
collect  to  measure  progress  and  impacts 
from  the  project  design  and 
implementation.  In  discussing  the 
evaluation  approach,  discuss  the 
methods  and  procedures  to  be  used  to 
determine  the  extent  to  which  the 
project  achieved  the  stated  objectives. 

3.  Provide  assurance  that  the  program 
will  provide  interim  progress  and  final 
reports,  or  any  other  report  required  by 
ACYF.  These  reports  must  discuss  the 
process  and  the  outcomes  specific  to  the 
development  of  the  training  curriculum, 
training  of  the  public  agency  staff,  and 
evaluation  of  the  project  in  terms  of  the 
objectives  of  the  project. 

4.  Describe  how  the  project  results 
will  benefit  the  national  technical 
assistance  strategy  for  public  agency 
staff  training  to  achieve  the  (ftild 
welfare  program  goals  and  outcomes. 

C.  Approach 

Priority  Area  1 

Applications  submitted  under  this 
priority  area  are  to  include  approaches 
and  strategies  for  developing  a 
competency-based  interdisciplinary 


training  curriculum  and  a  training  plan 
to  enhance  and  strengthen  the  capacity 
of  child  welfare  workers  and 
supervisors  to  respond  to  complex 
family  problems  of  child  abuse  and 
neglect  resulting  from  substance  abuse, 
mental  illness,  and  domestic  violence, 
which  require  effective  interdisciplinary 
service  coordination  necessary  to 
achieve  child  safety  and  permanency 
goals.  Applicants  must: 

1 .  Demonstrate  knowledge  and 
understanding  of  interdisciplinary 
training  issues  specific  to  the  substance 
abuse,  mental  health,  and  domestic 
violence  problems  found  in  the  child 
welfare  population  throughout  the 
country.  Discuss  how  the  proposed 
project  will  build  on  the  existing 
knowledge  and  evaluations  of  such 
projects  and  add  innovative  dimensions 
to  achieve  the  interdisciplinary  training 
goals. 

2.  Describe  past  and/or  current 
collaboration  between  the  educational 
programs  and  the  public  (State/local 
and  Tribal)  agencies.  Describe  how  this 
project  will  build  on  existing 
partnerships  with  such  agencies. 

3.  Discuss  an  approach  to  developing 
a  theoretical  and  practice-based 
curriculum  that  focuses  on  the 
substance  abuse,  mental  health,  and 
domestic  violence  issues  as  these  relate 
to  child  abuse  and  neglect.  Describe  the 
need  for  such  training  for  the  public 
child  welfare  staff,  specifically,  and 
child  welfare  professionals  in  general. 
Also  describe  the  contents  of  the 
proposed  interdisciplinary  training 
curriculum. 

4.  Describe  the  proposed  curriculum 
and  discuss  how  it  builds  on,  expands, 
and  strengthens  the  existing  curriculum 
approaches/models.  The  applicant  must 
explain  the  preliminary  plaiming  and 
coordination  activities  with  other 
disciplines  in  the  development  and 
execution  of  the  training  curriculum. 
Discuss  the  approach  to  teaching  a 
competency-based  interdisciplinary 
curriculum  and  the  use  of  other 
disciplines  to  teach  in  veuious 
components  of  the  training  curriculum 
to  achieve  the  project  objectives. 

5.  Describe  how  the  public  child 
welfare  agency  staff,  community 
agencies  providing  services  to  families 
with  substance  abuse  and  domestic 
violence  problems  will  be  involved  in 
developing  the  curriculum. 

6.  Describe  who  the  trainees  will  be; 
how  many  at  each  level  of  the  child 
welfare  services  tier  are  expected  to  be 
trained  over  the  life  of  the  project; 
criteria  for  selection  and  recruitment  of 
the  trainees;  and  specific  strategies  to  be 
used  to  recruit  minority  and  Trit)al 
agency  trainees.  There  should  also  be  a 
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consideration  to  include  individuals 
from  the  community  agencies  that 
provide  services  to  the  child  welfare 
population. 

7.  Describe  any  interactive  and  long 
dist&nce  training,  including  video 
technology  if  any,  that  will  be  part  of 
this  effort. 

8.  Describe  coordination  with  the 
public  agency  in  evaluating  the 
interdisciplinary  training  curriculiun, 
including  the  timelines. 

9.  Submit  a  work  plan  which 
describes  the  timelines  for  each  task  to 
be  accomplished.  It  must  describe:  the 
timeframes  for  the  proposed 
interdisciplinary  training  curriculum 
development;  coordination  with  the 
various  disciplines  in  various  tasks: 
training  of  the  public  agency  staff; 
evaluation  of  the  project;  and 
submission  of  the  interim  progress  and 
final  reports  and  the  final  products. 

10.  Describe  the  proposed  plan  for  the 
evaluation  of  the  project.  Discuss  how 
the  effectiveness  of  the  competency- 
based  interdisciplinary  curriculum  will 
be  assessed. 

11.  Identify  and  describe  the 
administrative  and  organizational 
interface  required  in  this  project  (State 
agency,  conununity  agencies,  academic 
departments,  other  disciplines, 
institutions,  etc.).  Also  include 
interagency  agreements  and 
commitments  obtained  from  the 
participating  entities. 

12.  Provide  assurance  that  at  least  one 
key  staff  from  the  university  and  one 
from  the  public  child  welfare  agency 
will  joindy  attend  a  one-day  meeting  in 
the  HHS  Regional  office  shortly  after  the 
award  of  the  grant  and  participate  in  a 
four-day  annual  meeting  in  Washington, 
D.C. 

For  Priority  Area  2 

Applications  submitted  under  this 
priority  area  are  to  include  approaches 
and  strategies  to  support  and  promote 
management  capabilities  in  the  use  of 
the  child  welfare  program  data  to:  (1) 
identify  outcomes  to  be  achieved,  (2) 
create  ownership  of  the  data  by  the  staff, 
(3)  develop  a  strategy  for  the  planned 
use  of  the  data  to  track  performance, 
and  (4)  identify  training  needs  to  build 
staff  capacity  to  improve  program 
outcomes.  To  achieve  this  objective,  this 
priority  will  focus  on  developing  a 
training  curriculum  to  build  managerial 
capacity  for  making  effective  use  of  the 
child  welfare  program  data  for  the 
purposes  of  developing  and  instituting 
an  outcome-based  management  strategy 
that  will  focus  on  developing  program 
outcomes,  tracking  performance  at  all 
agency  levels;  and  removing  barriers  to 


achieving  child  welfare  outcomes. 
Applicants  must: 

1.  Demonstrate  knowledge  and 
understanding  of  the  theory  and 
principles  of  outcome-based 
management  practices  in  general  and 
their  current  applications  in  public 
child  welfare  agencies  throughout  the 
country,  including  the  linkages  between 
program  outcomes  and  effective 
practices.  Discuss  how  the  proposed 
training  project  will  build  on  the 
existing  knowledge  and  evaluations  of 
these  management  practices.  Discuss  the 
innovative  dimensions  of  the  proposed 
training  approach  which  focuses  on 
capacity  building  to  improve  the  child 
Welfare  program  outcomes.  Include 
discussion  of  the  use  of  relevant  fiscal 
and  program  data  to:  develop 
performance  goals;  develop  effective 
management  practices  for  achieving 
interim  and  ffnal  performance  goals; 
and  evaluate  barriers  to  achieving  the 
intended  goals. 

2.  Describe  past  and/or  current 
collaboration  between  the  applicant  and 
the  public  (State/local  and  Tribal) 
agencies.  Describe  how  this  project  will 
build  on  existing  partnerships  with  such 
agencies. 

3.  Discuss  the  proposed  approach  to 
developing  a  theoretical  and  practice- 
based  curriculum  that  focuses  on 
outcome-based  management  related  to 
child  welfare  agencies.  Describe  the 
need  for  such  training  for  public 
agencies'  managers.  Also  describe  the 
contents  of  the  proposed  outcome-based 
management  training  curriculum. 

4.  Describe  the  proposed  training 
curriculum  and  discuss  how  it  builds 
on,  expands,  and  strengthens  the 
existing  curricula  to  promote  outcome- 
based  management  approaches/models. 
The  applicant  must  explain  the 
preliminary  planning  and  coordination 
activities  with  the  public  child  welfare 
agency  in  developing  and  executing  the 
training  curriculum.  Also  discuss  the 
approach  to  teaching  such  a  curriculum 
and  the  use  of  other  disciplines,  if  any, 
to  teach  various  components  of  the 
curriculum  to  achieve  the  project 
objectives. 

5.  The  proposed  training  curriculum 
should  describe  the  use  of  new 
technologies,  federal/State  data  systems, 
other  relevant  information  sources  and 
reports,  mc^itoring  systems  etc.  as 
components  of  the  training  curriculum. 

6.  Describe  how  the  public  child 
welfare  agency  staff  will  be  involved  in 
curriculum  development. 

7.  Describe  who  the  trainees  will  be; 
how  many  at  each  level  of  the 
managerial  tier  are  expected  to  be 
trained  over  the  life  of  the  project;  the 
criteria  for  selection  and  recruitment  of 


trainees;  and  specific  strategies  to 
recruit  minority  and  Tribal  agency 
trainees. 

8.  Describe  any  interactive  and  long 
distance  training,  including  video 
technology  if  any,  that  will  be  part  of 
this  effort. 

9.  Describe  coordination  with  the 
public  agency  in  evaluating  the 
outcome-based  management  training 
curricidum,  including  the  timelines. 

10.  Submit  a  work  plan  which 
describes  the  timelines  for  each  task  to 
be  accomplished.  It  must  describe:  the 
timeframes  for  developing  the  training 
curriculum;  coordination  with  the 
public  child  welfare  agency; 
coordination  and  use  of  other 
disciplines  in  the  curriculum 
development  and  training  tasks;  training 
of  the  public  agency  staff;  evaluation  of 
the  project;  and  submission  of  the 
interim  progress  and  final  reports,  and 
the  final  products. 

11.  Describe  the  proposed  plan  for  the 
evaluation  of  the  project.  Discuss  how 
the  effectiveness  of  the  competency- 
based  training  curriculum  will  be 
assessed. 

12.  Identify  and  describe  the 
administrative  and  organizational 
interface  required  in  this  project  (State 
agency,  academic  departments,  other 
disciplines,  institutions,  etc.).  Also 
include  interagency  agreements  and 
commitments  obtained  from  the 
participating  entities. 

13.  Provide  assurance  that  at  least  one 
key  staff  from  the  applicant  agency  and 
one  from  the  public  child  welfare 
agency  will  jointly  attend  a  one-day 
meeting  in  the  HHS  Regional  office 
shortly  after  the  award  of  the  grant  and 
participate  in  a  four-day  annual  grantee 
meeting  in  Washington,  D.C. 

Priority  Area  3 

Applications  submitted  under  this 
priority  area  are  to  include  approaches 
and  strategies  for  developing  a 
competency-based  cross-program 
training  curriculum  and  a  training  plan 
to  enhance  child  welfare  workers' 
ability  and  skills  to  conduct 
comprehensive  assessments  of  family 
needs  at  the  intake  level.  The  objective 
of  this  priority  is  to  build  capacity  of  the 
workers  to  identify  and  assess  all  family 
conditions,  including  socio-economic 
factors,  family  strengths,  and  areas  of 
stress  which  contribute  to  child  abuse 
and  neglect  and  require  referrals  and 
coordination  with  other  human  service 
programs.  Applicants  must: 

1.  Demonstrate  knowledge  and 
understanding  of  cross-program  training 
issues  specific  to  TANF,  child  care,  and 
child  support  programs  that  may  be 
relevant  to  child  welfare  and  used  in 
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other  programs  throughout  the  country. 
Discuss  how  the  proposed  project  will 
build  on  the  existing  knowledge  of  such 
projects  and  add  innovative  dimensions 
to  the  cross-program  training  of  child 
welfare  workers. 

2.  Describe  past  and/or  ciirrent 
collaboration  between  the  educational 
programs  and  the  public  (State/local 
and  Tribal)  agencies.  Describe  how  this 
project  will  build  on  existing 
partnerships  with  such  agencies. 

3.  Discuss  an  approach  to  developing 
a  practice-based  curriculum  that  focuses 
on  the  importance  of  holistic  intake 
skills  relative  to  the  child  abuse  and 
neglect  population.  Describe  the  need 
for  such  training  for  the  public  child 
welfare  staff,  specifically,  and  child 
welfare  professionals  in  general. 

4.  Describe  the  proposed  curriculum 
and  discuss  bow  it  builds  on,  expands, 
and  strengthens  the  existing  curriculum 
approaches/  models.  The  applicant 
must  explain  the  preliminary  planning 
and  coordination  activities  with  other 
programs  in  the  development  and 
execution  of  the  training  curriculum. 
Discuss  the  approach  to  teaching  a 
cross-program  and  holistic  intake 
approach  and  the  use  of  other  program 
staff  to  teach  various  components  of  the 
training  curriculum. 

5.  Describe  how  the  public  child 
welfare  agency  staff  and  the  TANF, 
child  care  and  child  support  program 
staff  will  be  involved  in  the 
development  of  the  curriculum. 

6.  Describe  who  the  trainees  will  be; 
how  many  at  each  level  of  the  child 
welfare  services  tier  are  expected  to  be 
trained  over  the  life  of  the  project; 
criteria  for  selection  and  recruitment  of 
trainees;  and  specific  strategies  to 
recruit  minority  and  Tribal  agency 
trainees.  There  should  also  be  a 
consideration  to  include  individuals 
from  the  aforementioned  programs 
involved  in  providing  services  to  the 
child  welfare  population. 

7.  Describe  any  interactive  and  long 
distance  training,  including  video 
technology  if  any,  that  will  be  part  of 
this  effort. 

8.  Describe  coordination  with  the 
public  agency  in  evaluating  the  cross- 
program  training  curriculum,  including 
the  timelines. 

9.  Submit  a  work  plan  which 
describes  the  timelines  for  each  task  to 
be  accomplished  to  match  the  scope  of 
the  project.  It  must  also  describe  the 
timeframes  for  the  proposed  cross- 
program  training  curriculum 
development,  coordination  with  the 
various  programs,  conducting  training 
of  the  public  agency  staff,  evaluadon  of 
the  project,  and  submission  of  the 


interim  progress  and  final  reports  and 
the  final  products. 

10.  Describe  the  proposed  plan  for  the 
evaluation  of  the  project.  Discuss  how 
the  effectiveness  of  the  competency- 
based  cross-program  curriculum 
directed  to  enhance  intake  skills  will  be 
assessed. 

11.  Identify  and  describe  the 
administrative  and  organizational 
interface  required  in  this  project  (State 
agency,  communify  agencies,  academic 
departments,  other  disciplines, 
institutions,  etc.).  Also  include 
interagency/inter-program  agreements 
and  commitments  obtained  from  the 
participating  entities. 

12.  Provide  assurance  that  at  least  one 
key  staff  from  the  university  and  one 
from  the  public  child  welfare  agency 
would  joindy  attend  a  one-day  meeting 
in  the  HHS  Regional  office  shortly  after 
the  award  of  the  grant  as  well  as 
participate  in  a  foiu--day  annual  meeting 
in  Washington,  D.C. 

Priority  Area  4 

Applications  submitted  under  this 
priority  area  are  to  include  approaches 
and  strategies  for  developing  a 
competency-based  training  curriculum 
and  a  training  plai:  to  facilitate  the 
implementation  of  the  new  title  IV-E 
State  plan  requirement  to  consider 
giving  preference  to  adult  relatives  over 
non-relatives  when  determining  a 
placement  for  a  child.  The  objective  of 
such  a  training  is  to  provide  knowledge 
and  skills  necessary  for  making 
decisions  regarding  the  appropriateness 
of  relative/kinship  care  placements  in 
foster  care  and  permanency  planning. 
Applicants  must: 

1.  Demonstrate  knowledge  and 
understanding  of  title  IV-E  program 
requirements.  State  FV-E  program 
practices  relevant  to  relative/kinship 
care  throughout  the  country,  and  the 
new  provision  of  Pub.  L.  104-193. 
Discuss  how  the  proposed  project  will 
build  on  the  existing  knowledge  of  the 
statute  and  State  practices,  and  how  the 
applicant  will  address  the  new 
requirements  regarding  preferential 
treatment  of  relatives  in  situations 
where  a  child  must  be  removed  from  the 
family  home. 

2.  Describe  past  and/or  current 
collaboration  between  the  applicant, 
educational  programs  and  the  public 
(State/local  and  Tribal)  agencies. 
Describe  how  this  project  will  build  on 
existing  partnerships  with  such 
agencies. 

3.  Discuss  the  proposed  approach  to 
developing  a  practice-based  curriculum 
that  focuses  on  the  implementation  of 
the  provision  of  Pub.  L.  104-193. 
Describe  the  need  for  such  training  for 


the  public  child  welfare  staff  in  specific 
and  child  welfare  professionals  in 
general. 

4.  Describe  the  contents  of  the 
proposed  curriculima  and  discuss  how  it 
will  build  and  expand  on  the  current 
policies  and  procedures  used  to  identify 
and  license  foster  care  families.  The 
applicant  must  explain  the  preliminary 
planning  and  coordination  activities 
with  the  State  child  welfare  agency. 
Discuss  the  approach  to  teaching  the 
curricidum  contents  and  the  use  of 
various  staff  to  teach  the  curriculum 
components  to  achieve  the  project 
objectives. 

5.  Describe  how  the  public  child 
welfare  agency  staff  will  be  involved  in 
the  development  of  the  curriculum. 

6.  Describe  who  the  trainees  will  be; 
how  many  at  each  level  of  the  child 
welfare  services  tier  are  expected  to  be 
trained  over  the  life  of  the  project; 
criteria  for  selection  and  recruitment  of 
trainees;  and  specific  strategies  to 
recruit  minority  and  Tribal  agency 
trainees. 

7.  Describe  any  interactive  and  long 
distance  training,  including  video 
technology,  if  any,  that  will  be  part  of 
this  effort. 

8.  Describe  coordination  with  the 
public  agency  in  evaluating  the  traini:  g 
curriculum,  including  the  timelines. 

9.  Submit  a  work  plan  which 
describes  the  timelines  for  each  task  to 
be  accomplished.  It  must  describe:  the 
timeframes  for  the  proposed  curriculum 
development;  coordination  with  the 
public  agency:  training  of  the  public 
agency  staff;  evaluation  of  the  project: 
and  submission  of  the  interim  progress 
and  final  reports  and  the  final  products. 

10.  Describe  the  plan  for  the 
evaluation  of  the  project.  Discuss  how 
the  effectiveness  of  the  competency- 
based  curriculum  under  this  priority 
will  be  assessed. 

11.  Identify  and  describe  the 
administrative  and  organizational 
interface  required  in  this  project  (State 
agency,  community  agencies,  academic 
departments,  other  disciplines, 
institutions,  etc.).  Also  include 
interagency/inter-program  agreements 
and  commitments  obtained  from  the 
participating  entities. 

12.  Provide  assurance  that  at  least  one 
key  staff  horn  the  university  and  one 
frt)m  the  public  child  welfare  agency 
will  jointly  attend  a  one-day  meeting  in 
the  HHS  Regional  office  shortly  after  the 
award  of  the  grant  and  participate  in  a 
four-day  annual  meeting  in  Washington, 
D.C. 
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D.  Staff  Background  and  Organizational 
Experience 

1.  Describe  the  applicant's  experience 
in  developing  and  providing  training  in 
child  welfare.  Also  describe  the 
applicant's  history  and  relationship 
with  the  targeted  public  child  welfare 
agency.  Include  a  discussion  of  the 
relevant  programs,  administrative  and 
fiscal  management  experience. 

2.  Identify  and  provide  a  brief 
description  of  key  staff  who  are 
proposed  to  work  in  this  project, 
indicating  their  education,  experience 
in  working  in  similar  programs  and 
training/teaching  experiences  that  are 
relevant  to  achieving  the  project  goals. 
Include  their  resumes. 

3.  Describe  the  qualifications  and 
experience  of  the  individuals  who  will 
assist  in  the  development  of  the 
curriculum,  participate  in  the  training  of 
the  public  agency  staff  and  conduct 
evaluation  of  the  project.  Include  their 
resumes. 

E.  Budget  Appropriateness 

1.  Provide  a  detailed  line-item  budget. 
In  the  proposed  budget,  applicants  must 
include  sufficient  funds  for  at  least  one 
key  staff  from  the  university  and  one 
from  the  public  child  welfare  agency  to 
jointly  attend  a  one-day  meeting  in  the 
HHS  Regional  office  shortly  after  the 
award  of  the  grant  as  well  as  participate 
in  a  four-day  annual  meeting  in 
Washington,  D.C. 

2.  Describe  how  the  budget  reflects 
the  implementation  of  a  high  quality, 
ongoing  work  to  be  performed  under  the 
project  at  a  reasonable  cost.  Include  a 
discussion  regarding  the 
appropriateness  of  staff  compensation 
levels.  Also  explain  the  efforts  the 
applicant  has  made  to  secure  funds  from 
various  sources  for  matching  the 
applicant's  share  of  the  project  costs. 

Part  rV.  Evaluation  Criteria 

In  considering  how  applicants  will 
carry  out  the  responsibilities  addressed 
under  Part  III  of  this  aimouncement, 
competing  applications  will  be 
reviewed  and  evaluated  against  the 
following  four  criteria.  The  point  values 
following  each  criterion  indicate  the 
maximum  numerical  weight  each 
criterion  will  be  accorded  in  the  review 
process. 

A.  Criterion  1:  Objectives  and  Need  for 
Assistance  (20  Points) 

The  extent  to  which  the  applicant: 
•  Discusses  the  project  objectives  and 
indicates  how  these  objectives  relate  to 
the  public  child  welfare  agency  training 
issues; 


•  Addresses  the  project  goals  of 
curricidum  development  and  training  of 
the  public  child  welfare  agency  staff; 

•  Proposes  objectives  and  the  need 
for  assistance  to:  (1)  support  existing 
training  and  curriculum  building  efforts; 
and  (2)  address  the  need  for  training  of 
the  public  agency  staff  to  achieve  child 
welfare  program  goals  of  child 
protection,  safety,  and  permanency 
planning  and  placement: 

•  Draws  on  the  existing  knowledge, 
experience,  research,  and  extant  data,  if 
available,  in  support  of  the  project 
objectives; 

•  Describes'the  training  needs  of  the 
target  population.  Provides  an  estimated 
number  of  public  agency  staff  to  be 
trained  under  the  project.  Identifies  the 
geographic  location  of  the  public  agency 
staff  to  be  served  by  the  project;  and 

•  Proposes  strategies  to  address  the 
training  needs  of  the  target  population. 

B.  Criterion  2:  Results  or  Benefits 
Expected  (10  Points) 

The  extent  to  which  the  applicant: 

•  Identifies  the  specific  results  and 
benefits  to  be  derived  from  the  project 
and  links  these  to  the  stated  objectives; 

•  Discusses  the  outcomes  that  can  be 
expected  as  a  result  of  the  proposed 
training  curriculum  and  training  of  the 
public  agency  staff  in  this  project; 

•  Describe*  the  types  of  data  to  be 
collected  and  how  it  will  be  utilized  to 
measure  progress  towards  the  stated 
results  or  benefits; 

•  Discusses  how  the  lessons  learned 
bom  the  project  will  benefit  approaches 
to  training  public  agency  staff,  and 
improve  management  and  operations 
practices  to  accomplish  child  welfare 
program  performance  standards;  and 

•  Describes  how  the  project  results 
will  benefit  a  national  technical 
assistance  strategy  for  training  public 
agency  staff  in  efforts  to  achieve  the 
child  welfare  program  goals  and 
outcomes. 

Information  provided  in  response  to 
Part  II  of  this  announcement  will  be 
used  to  evaluate  applicants  on  this 
criterion. 

C.  Criterion  3:  Approach  (40  Points) 

The  extent  to  which  the  applicant: 

•  Demonstrates  knowledge  and 
understanding  of  the  training  issues  and 
strategies  to  support  and  enhance  the 
public  child  welfare  agency  staff 
capabilities  to  achieve  child  welfaire 
outcomes; 

•  Discusses  an  approach  to 
developing  a  theoretical  and  practice- 
based  curriculum  that  addresses  the 
training  needs  of  the  public  agency  staff; 

•  Descrit)es  the  proposed  curriculum 
and  discusses  how  it  builds  on. 


expands,  and  strengthens  the  existing 
curriculum  approaches/models.  The 
applicant  explains  the  preliminary 
planning  and  coordination  activities 
with  other  disciplines  in  developing 
and  executing  the  training  curriculum. 
Discusses  the  approach  to  teaching  a 
competency-based  curriculum  and 
training  to  achieve  the  project 
objectives; 

•  Describes  past  and/or  current 
collaboration  between  the  applicant  and 
educational  programs  and  the  public 
(State/local  and  Tribal)  agencies. 
Discusses  how  this  project  will  build  on 
existing  partnerships  with  such 
agencies; 

•  Outlines  a  sound  and  workable  plan 
of  action  relevant  to  the  stated 
objectives  and  the  scope  of  the  project, 
and  details  how  the  proposed  work  will 
be  accomplished; 

•  Addresses  the  training  outcomes  for 
the  public  agency  staff  and  identifies 
factors  which  might  facilitate  or  impede 
the  work,  giving  acceptable  reasons  for 
taking  the  proposed  approach; 

•  Lists  the  proposed  activities  in  a 
chronological  order,  showing  a 
reasonable  schedule  of 
accomplishments  and  target  dates; 

•  Identifies  and  describes  the 
administrative  and  organizational 
interface  required  in  the  project  (State 
agency,  community  agencies,  academic 
departments,  other  disciplines, 
institutions,  etc.).  Also  includes 
interagency  agreements  and 
commitments  obtained  from  the 
participating  entities; 

•  Describes  who  the  trainees  will  be; 
how  many  at  each  level  of  the  child 
welfare  services  tier  are  expected  to  be 
trained  over  the  life  of  the  project;  the 
criteria  for  selection  and  recruitment  of 
trainees;  and  specific  strategies  for 
recruiting  minority  and  Tribal  agency 
trainees; 

•  Identifies  the  type  of  data  to  be 
collected  and  maintained  and  discusses 
the  criteria  to  be  used  to  evaluate  the 
results  and  success  of  the  project;  and 

•  Describes  the  evaluation 
methodology  to  be  used  to  determine 
whether  the  project  objectives  have  been 
met  and  the  general  impact  on 
curriculum  development,  staff  training 
and  effectiveness  of  program  services. 
Discusses  how  the  effectiveness  of  the 
competency-based  curriculum  will  be 
assessed. 

Information  provided  in  Part  II  of  this 
announcement  will  also  be  used  to 
evaluate  applicants  on  this  criterion. 

D.  Criterion  4:  Staff  Background  and 
Organizational  Experience  (20  Points) 

The  extent  to  which  the  applicant: 
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•  Demonstrates  that  the  proposed 
project  director  and  key  project  staff 
have  the  ability,  experience  and 
background  to  effectively  and  efficiently 
administer  a  project  of  this  size  and 
scope  and  complexity,  including  the 
development  of  training  curriculum  and 
training  of  public  agency  child  welfare 
agency  staff; 

•  Describes  the  relationship  between 
the  proposed  project  and  other  work 
planned,  anticipated  or  underway  by 
the  applicant  with  Federal  assistance; 

•  Details  the  organization's 
experience  in  addressing  the  training 
needs  in  the  public  agencies;  and 

•  Describes  the  adequacy  of  the 
applicant's  management  plan  in 
achieving  the  project  goals. 

Information  provided  in  response  to 
Part  n  of  this  announcement  vvUl  be 
used  to  evaluate  applicants  on  this 
criterion. 

E.  Criterion  5:  Budget  Appropriateness 
(10  Points) 

The  extent  to  which  the  applicant 
justifies  the  following: 

•  Costs  are  reasonable  in  view  of  the 
activities  to  be  conducted  and  expected 
results  and  benefits; 

•  Salaries  and  fringe  benefits  reflect 
the  level  of  compensation  appropriate 
for  the  proposed  staff  responsibilities; 
and 

•  The  non-Federal  contribution  of  the 
project  costs. 

Part  V.  Instnictioiu  for  the 
Development  and  Sulnnission  of 
Application  for  FY  1997 

This  part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  are  provided  along 
with  a  checklist  for  assembling  an 
application  paclucge.  Please  copy  and 
use  these  forms  in  submitting  an 
application. 

Potential  applicants  should  read  this 
section  carefully  in  conjunction  with 
the  information  contained  within  the 
specific  priority  areas  imder  which  the 
application  is  to  be  submitted.  The 
priority  area  descriptions  are  in  Part  II 
and  the  application  requirements  are  in 
Partm. 

A.  Availability  of  Forms 

Eligible  applicants  interested  in 
applying  for  funds  must  submit  all  the 
required  forms  included  at  the  end  of 
this  announcement  in  Appendix  A — 
ACF  Uniform  Discretionary  Grant 
Application  Form  (ACF/UDGAF).  This 
material  is  also  included  in  the 
application  kit  provided  by  contacting 
the  ACF  Operations  Center  at  1-800- 
351-2293 (phone)  or  1-800-351-4490 


(fax).  Applicants  are  required  to  use  the 
Standard  Forms,  Certifications, 
Disclosures  and  Assurances  provided 
under  Appendix  A — ACF  Uniform 
Discretionary  Grant  Application  Form 
(ACF/UDGAF).  Under  the  ACF/UDGAF, 
applications  submitted  for  funds  under 
this  announcement  are  considered  NEW 
APPLICATIONS.  Applicants  should 
follow  instructions  in  the  ACF/UDGAF 
for  NEW  APPUCATIONS. 

In  order  to  be  considered  for  a  grant 
under  this  announcement,  an 
application  must  be  submitted  on  the 
Standard  Form  424  which  has  been 
approved  by  the  Office  of  Management 
and  Budget  (ONfB)  under  Control 
Number  0970-0139.  A  copy  has  been 
provided  (see  Appendix  A).  Each 
application  must  be  signed  by  an 
individual  authorized  to  act  for  the 
applicant  and  to  assume  responsibility 
for  the  obligations  imposed  by  the  terms 
and  conditions  of  the  grant  award. 

A  copy  of  the  governing  body's 
authorization  for  this  person  to  sign  this 
application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 

Applicants  requesting  financial 
assistance  for  non-construction  projects 
must  file  the  Standard  Form  424B, 
"Assurances:  Non-Constructions 
Programs"  (approved  by  OMB  under 
Control  Number  0348-0040).  Applicants 
must  sign  and  return  the  Standard  Form 
424B  with  the  application.  Applicants 
must  provide  certification  regarding 
lobbying  (approved  by  OMB  imder 
Control  Number  0348-0046).  Prior  to 
receiving  an  award  in  excess  of 
$100,000,  applicants  shall  furnish  an 
executed  copy  of  the  lobbying 
certification.  Applicants  must  sign  and 
return  the  certification  with  dieir 
application. 

Applicants  must  make  the  appropriate 
certificadon  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Applicants  must  also  understand  that 
they  will  be  held  accountable  for  the 
smoking  prohibition  included  within 
P.L.  103-227,  Part  C  Environmental 
Tobacco  Smoke  (also  known  as  the  Pro- 
Children's  Act  of  1994).  A  copy  of  the 
Federal  Register  nodce  which 
implements  the  smoking  prohibition  is 
included  with  the  forms.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

B.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (P.L.  104-13),  the  Department  is 


required  to  submit  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  any  reporting  or  program 
announcements.  All  information 
collections  within  this  program 
announcement  are  approved  under  the 
Uniform  Discretionary  Grant 
Application  Form  under  OMB  Control 
Number  0970-0139  (expiration  date 
August  31, 1997).  The  estimated  burden 
per  response  is  20  hours.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number. 

C.  Required  Notification  of  the  State 
Single  Point  of  Contact 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Hiunan 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 

All  States  and  territories  except 
Alabama,  Alaska,  Colorado, 
Connecticut,  Hawaii,  Idaho,  Kansas, 
Louisiana,  Massachusetts,  Minnesota, 
Montana,  Nebraska,  New  jersey, 
Oklahoma,  Oregon,  Pennsylvania,  South 
Dakota,  Tennessee,  Vermont,  Virginia, 
Washington,  American  Samoa,  and 
Palau  have  elected  to  participate  in  the 
Executive  Order  process  and  have 
established  Single  Points  of  Contact 
(SPOCs).  Applicant's  from  these  twenty- 
three  jurisdictions  areas  need  not  take 
action  regarding  Executive  Order  12372. 

Applications  for  projects  to  be 
administered  by  Federally-recognized 
Indian  Tribes  are  also  exempt  from  the 
requirements  of  Executive  Order  12372. 
Otherwise,  applicants  should  contact 
their  SPOC  as  soon  as  possible  to  alert 
them  to  the  prospective  application  and 
to  receive  any  necessary  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOC  as  early  as  possible 
so  that  the  program  office  can  obtain 
and  review  SPOC  comments  as  part  of 
the  award  process.  It  is  imperative  that 
the  applicant  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  submittal  (or 
date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424, 
item  16a. 

Under  45  CFR  100.8(a)(2),  an  SPOC 
has  45  days  frtsm  the  application 
deadline  to  comment  on  proposed  new 
or  competing  continuation  awards. 
SPOCs  are  encouraged  to  eliminate  the 
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submission  of  routine  endorsements  as 
official  recommendations. 

Additionally.  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  and  those  official 
State  process  recommendations  which 
may  trigger  the  "accommodate  or 
explain"  rule. 

When  comments  are  submitted 
directly  to  the  ACF,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Division  of 
Discretionary  Grants,  370  L'Enfant 
Promenade,  S.W.,  Mail  Stop  6C-462, 
Washington.  D.C.  20447. 

A  list  of  Single  Points  of  Contact  for 
each  State  and  territory  is  included  as 
Appendix  B  of  this  announcement. 

D.  Deadline  for  Submission  of 
Applications 

The  closing  time  and  date  for  the 
receipt  of  applications  under  this 
announcement  is  4:30  p.m.  (Eastern 
Time  Zone),  on  August  22,  1997. 
Applications  received  after  4:30  p.m.  of 
the  closing  date  will  be  classified  as 
late.  Post  marks  and  other  similar 
documents  DO  NOT  establish  receipt  of 
an  application. 

Deadline:  Mailed  applications  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  time  and  date  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade.  S.W., 
Mail  Stop  6C-462.  Washington,  D.C. 
20447.  Attention:  Children's  Bureau 
Discretionary  Training  Funds  Program 
(Specify  Priority  Area  1,  2,  3,  or  4).  Any 
application  received  after  4:30  p.m.  on 
the  deadline  date  will  not  be  considered 
for  competition.  Applicants  using 
express/overnight  services  should  allow 
for  two  working  days  prior  to  the 
deadline  date  for  receipt  of  applications. 

Applications  hand-carried  oy 
applicants,  applicant  courier,  or  by 
overnight/express  mail  couriers  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  receipt  date, 
between  the  hours  of  8:00  a.m.  and  4:30 
p.m.  (EST),  at  the  U.S.  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center.  901  D 
Street,  S.W.,  Washington,  DC  20024, 
between  Monday  and  Friday  (excluding 
Federal  holidays).  Attention:  Children's 
Bureau  Discretionary  Training  Funds 
Program  (Specify  Priority  Area  1,  2,  3, 
or  4).  Any  application  received  after 
4:30  p.m.  on  the  deadline  date  will  not 


be  considered  for  competitioB. 
Applicants  using  express/overnight 
services  should  allow  for  two  working 
days  prior  to  the  deadline  date  for 
receipt  of  applications. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt.  Envelopes 
containing  applications  must  clearly 
indicate  the  speciffc  priority  area  that 
the  application  is  addressing. 

Late  applications:  Applications  which 
do  not  meet  the  above  criteria  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition: 

Extension  of  Deadlines:  ACF  may 
extend  the  deadline  for  all  applicants 
because  of  acts  of  God  such  as  floods, 
hurricanes,  etc..  or  when  there  is  a 
widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicant. 

E.  Instructions  for  Preparing  the 
Application  and  Completing 
Application  Forms 

The  SF  424.  424A.  424B  and 
certifications  have  been  reprinted  for 
your  convenience  in  preparing  the 
application.  See  Appendix  A.  You 
should  reproduce  single-sided  copies  of 
these  forms  from  the  reprinted  forms  in 
the  announcement,  typing  your 
information  onto  the  copies.  Please  do 
not  use  forms  directly  from  the  Federal 
Register  announcement,  as  they  are 
printed  on  both  sides  of  the  page. 

Please  prepare  your  application  in 
accordance  with  the  following 
instructions: 

1.  SF  424  Page  1,  Application  Cover 
Sheet.  Please  read  the  following 
instructions  before  completing  the 
application  cover  sheet.  An  explanation 
of  each  item  is  included.  Complete  only 
the  items  specified. 

Top  of  Page.  Enter  the  single  priority 
area  number  under  which  the 
application  is  being  submitted  under 
only  one  priority  area. 

Item  1.  Type  of  submission — 
Preprinted  on  the  form. 

Item  2.  Date  Submitted  and  Applicant 
Identifier — Date  application  is 
submitted  to  ACYF  and  applicant's  own 
internal  control  number,  if  applicable. 

Item  3.  Date  Received  By  State — State 
use  only  (if  applicable). 

Item  4.  Date  Received  by  Federal 
Agency — Leave  blank. 


Item  5.  Applicant  Information  Legal 
Name — Enter  the  legal  name  of  the 
applicant  organization.  For  applications 
developed  jointly,  enter  the  name  of  the 
lead  organization  only.  There  must  be  a 
single  applicant  for  each  application. 

Organizational  Unit — Enter  the  name 
of  the  primary  unit  within  the  applicant 
organization  which  will  actually  carry 
out  the  project  activity.  Do  not  use  the 
name  of  an  individual  as  the  applicant 
If  this  is  the  same  as  the  applicant 
organization,  leave  the  organizational 
unit  blank. 

Address — Enter  the  complete  address 
that  the  organization  actually  uses  to 
receive  mail,  since  this  is  the  address  to 
which  all  correspondence  will  be  sent. 
Do  not  include  both  street  address  and 
P.O.  box  number  unless  both  must  be 
used  in  mailing. 

Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code) — Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

Item  6.  Employer  Identification 
Number  (EIN) — Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  only  by  the 
DHHS  Central  Registry  System.  EIN 
prefixes  and  suffixes  assigned  by 
agencies  other  than  DHHS  are  not  valid 
at  DHHS/ ACF. 

Item  7.  Type  of  Applicant — Self- 
explanatory. 

Item  8.  Type  of  Application — 
Preprinted  on  the  form. 

Item  9.  Name  of  Federal  Agency — 
Preprinted  on  the  form. 

Item  10.  Catalog  of  Federal  Domestic 
Assistance  Number  and  Title — Enter  the 
Catalog  of  Federal  Domestic  Assistance 
(CFDA)  number  assigned  to  the  program 
under  which  assistance  is  requested  and 
its  title,  as  indicated  in  the  relevant 
priority  area  description.  The  CFDA 
number  of  for  the  Child  Welfare 
Training  Grants  is  93.648. 

Item  11.  Descriptive  Title  of 
Applicant's  Project — Enter  the  project 
title  and  the  priority  area  number  in 
parenthesis  after  the  project  title.  The 
title  is  generally  short  and  is  descriptive 
of  the  project. 

Item  12.  Areas  Affected  by  Project — 
Enter  the  governmental  unit  where 
significant  and  meaningful  impact  could 
be  observed.  List  only  the  largest  unit  or 
units  affected,  such  as  State,  county,  or 
city.  If  an  entire  unit  is  affected,  list  it 
rather  than  subunits. 
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Item  13.  Proposed  Project — Enter  the 
desired  start  date  for  the  project  and 
projected  completion  date. 

Item  14.  Congressional  District  of 
Applicant/Project — Enter  the  number  of 
the  Congressional  District  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district  (s)  where  the  project  will  be 
located.  If  statewide,  a  multi-State  effort, 
or  nationwide,  enter  00. 

Items  15.  Estimated  Funding  Levels  In 
completing  15a  through  15f,  the  dollar 
amounts  entered  should  reflect,  for  a  12 
month  budget  period,  the  total  amount 
requested,  if  the  proposed  project  period 
exceeds  17  months,  enter  only  those 
dollar  amounts  needed  for  the  first  12 
months  of  the  proposed  project. 

Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amount 
should  be  no  greater  than  the  maximum 
amount  specified  in  the  priority  area 
description. 

Item  15b-e.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost- 
sharing  or  matching  funds.  The  value  of 
third  party  in-kind  contributions  should 
be  included  on  appropriate  lines  as 
applicable. 

Items  15f.  Enter  the  estimated  amount 
of  income,  if  any.  expected  to  be 
generated  &t>m  the  proposed  project.  Do 
not  add  or  subtract  this  amoimt  from  the 
total  project  amount  entered  under  item 
15g.  Describe  the  nature,  source  and 
anticipated  use  of  this  income  in  the 
Project  Narrative  Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Enter  Yes  and  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate 
SPOC  from  the  listing  provided  in 
Appendix  B.  The  review  of  the 
application  is  at  the  discretion  of  the 
SPOC.  The  SPOC  will  verify  the  date 
noted  on  the  application. 

Item  16b.  Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
process?  No. — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  by  the  State  for  review. 

Item  17.  Is  the  Applicant  Delinquent 
on  any  Federal  Debt? — Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 

Item  18.  To  the  best  of  my  knowledge 
and  belief,  all  data  in  this  application/ 


preapplication  are  true  and  correct.  The 
document  has  been  duly  authorized  by 
the  governing  body  of  the  applicant  and 
the  apfUicant  will  comply  with  the 
attached  assurances  if  the  assistance  is 
awarded. — To  be  signed  by  the 
authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  18  a-c.  Typea  Name  of 
Authorized  Representative,  Title, 
Telephone  Number — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization.  This  individual 
will  receive  all  ACF/ ACYF 
correspondence  regarding  the 
application. 

Item  18d.  Signature  of  Authorized 
Representative — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  CHiginijEd  signatxire.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

Item  18e.  Date  Signed — Enter  the  date 
the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information— 
Non-Construction  Progmms.  This  is  a 
form  used  by  many  Federal  agencies. 
For  this  application.  Sections  A,  B,  C,  E 
and  F  are  to  be  completed.  Section  D 
does  not  need  to  be  completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  the  first  year  budget  period. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5.  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs,  including  third  party  in- 
kind  contributions,  but  not  program 
income,  in  column  (f).  Enter  the  total  of 
(e)  and  (f)  in  column  (g). 

Section  B — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project,  covers  the  first  year 
budget  period  if  the  proposed  project 
period  exceeds  12  months.  It  should 
relate  to  item  15g,  total  funding,  #i  the 
SF  424.  Under  colunm  (5),  enter  the 
total  requirements  for  funds  (Federal 
and  non-Federal)  by  object  class 
category. 

A  separate  itemized  budget 
jiistification  for  each  line  item  is 
required.  The  types  of  information  to  be 
included  in  the  justification  are 
indicated  under  each  category.  For 
multiple  year  projects,  it  is  desirable  to 
provide  this  information  for  each  year  of 
the  project.  The  budget  justification 


should  immediately  follow  the  second 
page  of  the  SF  424A. 

Persoimel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants,  which  should  be  included 
on  line  6h,  Other. 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  tide  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits — Line  6b.  Enter  the 
total  cost  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  FICA,  retirement  insurance, 
etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  Other. 

Justification:  Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project  Equipment  is  defined  as  an 
article  of  nonexpendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes  or  (b)  $5,000  or 
more  per  imit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — Line  6f.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
Procurement  contracts  (except  those 
which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 


36826 


Federal  Register  /  Vol.  62,  No.  130  /  Tuesday.  July  8,  1997  /  Notices 


agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  other. 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  all  of  the  program  to  another 
agency,  the  applicant/ grantee  must 
complete  this  section  (Section  B,  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
shown  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements.  Applicants  who 
anticipate  procurement  that  will  exceed 
$5,000  (non-governmental  entities)  or 
$25,000  (governmental  entities)  and  are 
requesting  an  award  without 
competition  should  include  a  sole 
source  justification  in  the  proposal 
which  at  a  minimum  should  include  the 
basis  for  contractor's  selection, 
justification  for  lack  of  competition 
when  competitive  bids  or  offers  are  not 
obtained  and  basis  for  award  cost  or 
price.  (Note:  Previous  or  past  experience 
with  a  contractor  is  not  sufficient 
justification  for  sole  source.) 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other — Line  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  insurance:  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
directly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals; 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  miscellaneous  and 
honoraria  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charge — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6j.  Enter  the  total 
amount  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter  none. 
Generally,  this  line  should  be  used 
when  the  applicant  has  a  current 


indirect  cost  rate  agreement  approved 
by  the  Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Because  this  application  is  for  a 
training  grant,  budgeted  indirect  cost  is 
limited  to  8%.  However,  before  the 
applicant  may  budget  for  this  percent  or 
for  some  lesser  percent,  the  applicant 
must  include  a  copy  of  its  latest 
negotiated  indirect  cost  agreement  in 
the  application  package.  The  applicant 
must  also  budget  its  indirect  cost 
consistent  with  the  negotiated  indirect 
cost  rate,  base  and  other  terms  and 
conditions  of  the  negotiated  indirect 
cost  agreement  in  accordance  with 
longstanding  Department  policy. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  DHHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
should  not  be  charged  again  as  direct 
costs  to  the  grant. 

Justification:  Enclose  a  copy  of  the 
indirect  cost  rate  agreement. 

Total — Line  6k.  Enter  the  total 
amounts  of  lines  6i  and  6j. 

Program  Income — Line  7.  Enter  the 
estimated  amount,  if  any,  expected  to  be 
generated  from  this  project.  Do  not  add 
or  subtract  this  amount  from  the  total 
project  amount. 

Justification:  Describe  the  nature, 
source,  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources. 
This  section  summarizes  the  amounts  of 
non-Federal  resources  that  will  be 
applied  to  the  grant.  Enter  this 
information  on  line  12  entitled  Totals. 
In-kind  contributions  are  defined  in  45 
CFR.  Part  74.51  and  45  CFR  Part  92.3, 
as  property  or  services  which  benefit  a 
grant-supported  project  or  program  and 
which  are  contributed  by  non-Federal 
third  parties  without  charge  to  the 
grantee,  the  subgrantee,  or  a  cost-type 
contractor  under  the  grant  or  subgrant. 

Justification;  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs, 
Not  applicable. 

Section  E — Budget  Estimate  of  Federal 
Funds  Seeded  For  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  12  months. 

Totals — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  colmnn  (b)  First.  If  a 
third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  (c)  Second. 
Column  (d)  would  be  used  in  the  case 


of  a  48  month  project.  Column  (e)  would 
not  apply. 

Section  F — Other  Budget  Information. 

Direct  Charges — Line  21,  Not 
applicable. 

Indirect  Charges — Line  22,  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Remarks— Line  23.  If  the  total  project 
period  exceeds  12  months,  you  must 
enter  your  proposed  non-Federal  share 
of  the  project  budget  for  each  of  the 
remaining  years  of  the  project. 

3.  Project  Summary  Description. 
Clearly  mark  this  separate  page  with  the 
applicant  name  as  shown  in  item  5  of 
the  SF  424,  the  priority  area  number  as 
shown  at  the  top  of  the  SF  424,  and  the 
title  of  the  project  as  shown  in  item  1 1 
of  the  SF  424.  The  summary  description 
should  not  exceed  300  words.  These  300 
words  become  part  of  the  computer 
database  on  each  project. 

Care  should  be  taken  to  produce  a 
sununary  description  which  accurately 
and  concisely  reflects  the  application.  It 
should  describe  the  objectives  of  the 
project,  the  approaches  to  be  used  and 
the  outcomes  expected.  The  description 
should  also  include  a  list  of  major 
products  that  will  result  from  the 
proposed  project,  such  as  software 
packages,  materials,  management 
procedures,  data  collection  instruments, 
training  packages,  or  videos  (please  note 
that  audiovisuals  should  be  closed 
captioned).  The  project  summary 
description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  abstract.  It  is  the 
major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

At  the  bottom  of  the  page,  following 
the  summary  description,  type  up  to  10 
key  words  which  best  describe  the 
proposed  project,  the  service(s)  involved 
and  the  target  population(s)  to  be 
covered.  These  key  words  will  be  used 
for  computerized  information  retrieval 
for  specific  types  of  funded  projects. 

4.  Program  Narrative  Statement.  The 
Program  Narrative  Statement  is  a  very 
important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 
under  the  priority  area  description  in 
Partll. 

The  narrative  should  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
using  the  following  headings: 
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(a)  Objectives  and  Need  for 
Assistance; 

(b)  Results  and  Benefits  Expected; 

(c)  Approach; 

(d)  Staff  Backgroimd  and 
Organization's  Experience;  and 

(e)  Budget  Appropriateness. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  8  V2"  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides  using  standard  type  size  or 
fonts  (e.g..  Times  Roman  12  or  Courier 
10).  Type  should  be  no  smaller  than  10 
points).  Applicants  should  not  submit 
reproductions  of  larger  paper,  reduced 
to  meet  the  size  requirement.  All  pages 
of  the  narrative  (including  charts, 
references/ footnotes,  tables,  maps, 
exhibits,  etc.)  must  be  sequentially 
numbered,  beginning  with  Objectives 
and  Need  for  Assistance  as  page  number 
one. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  meet  criteria  set 
forth  in  each  Priority  Area.  A  page  is  a 
single  side  of  an  8  W  x  11"  sheet  of 
paper.  Applicants  are  requested  not  to 
send  pamphlets,  brochures  or  other 
printed  material  along  with  their 
application  as  these  pose  xeroxing 
difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process  if  they  exceed  the  page 
limit  criteria.  If  the  applicant  chooses  to 
submit  printed  materials,  the  applicant 
must  provide  a  duplicate  or  a  copy  of 
each  printed  dociiment  with  each  copy 
of  the  application  submitted.  Each  page 
of  the  application  will  be  counted  to 
determine  the  total  length. 

5.  Organizational  Capability 
Statement.  The  Organizational 
Capabihty  Statement  should  consist  of  a 
brief  (two  to  three  pages)  background 
description  of  how  the  applicant 
organization  (or  the  unit  within  the 
organization  that  will  have 
responsibility  for  the  project)  is 
organized,  the  types  and  quantity  of 
services  it  provides,  and/ or  the  research 
and  management  capabilities  it 
possesses.  This  description  should 
cover  capabilities  not  included  in  the 
Program  Narrative  Statement.  It  may 
include  descriptions  of  any  current  or 
previous  relevant  experience,  or 
describe  the  competence  of  the  project 
team  and  its  demonstrated  ability  to 
produce  a  final  product  that  is  readily 
comprehensible  and  usable.  An 
organization  chart  showing  the 
relationship  of  the  project  to  the  current 
organization  should  be  included. 


6.  Assurances/Certifications. 
Applicants  are  required  to  file  an  SF 
424B,  Assurances — Non -Construction 
Programs  and  the  Certification 
Regarding  Lobbying.  Both  must  be 
signed  and  returned  with  the 
application.  In  addition,  applicants 
must  certify  their  compliance  with:  (1) 
Drug-Free  Workplace  Requirements,  (2) 
Debarment  and  Other  Responsibilities; 
and  (3)  Pro-Children  Act  of  1994 
(Certification  Regarding  Environmental 
Tobacco  Smoke).  Copies  of  the 
assurances/certifications  are  reprinted  at 
the  end  of  this  annoimcement  in  (See 
Appendix  A)  and  should  be  reproduced, 
as  necessary.  A  duly  authorized 
representative  of  the  applicant 
organization  must  certify  that  the 
applicant  is  in  compliance  with  these 
assurances/certifications.  A  signature  on 
the  SF  424  indicates  compliance  with 
the  Drug  Free  Workplace  Requirements, 
and  Debarment  and  Other 
Responsibilities  and  Environmental 
Tobacco  Smoke  certifications. 

A  signature  on  the  appUcation 
constitutes  an  assurance  that  the 
applicant  will  comply  with  the 
pertinent  Departmental  regulations 
contained  in  45  CFR  Part  74  and  45  CFR 
part  92  Applicants  requesting  financial 
assistance  for  non-construction  project 
must  file  the  standard  SF— 424B, 
' '  Assurances — Non-Construction 
Programs."  Applicants  must  sign  and 
return  the  Standard  Form  424B  with 
their  applications. 

F.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 

ensure  that  your  application  package 

has  been  properly  prepared. 

— One  original,  signed  and  dated 
application,  plus  two  copies.  (Please 
note  that  applicants  have  the  option 
to  omit  bom  the  copies  for  non- 
Federal  reviewers  specific  salary  rates 
for  individuals  identified  in  the 
application.)  Applications  for 
different  priority  areas  are  packaged 
separately; 

— Application  is  from  an  organization 
which  is  eligible  under  the  eligibility 
requirements  defined  in  the  priority 
area  description  (screening 
requirement); 

— Application  length  does  not  exceed  60 
pages,  unless  otherwise  specified  in 
the  priority  area  description.  A 
complete  application  consists  of  the 
following  items  in  this  order: 
•  Application  for  Federal  Assistance 

(SF  424,  REV  4-92); 


•  A  completed  SPOC  certification 
with  the  date  of  SPOC  contact  entered 
in  line  16,  page  1  of  the  SF  424; 

•  Budget  Information — Non- 
Construction  Programs  (SF  424A,  REV 
4-92); 

•  Budget  justification  for  Section  B — 
Budget  Categories; 

•  Table  of  Contents; 

•  Letter  fi-om  the  Internal  Revenue 
Service  to  prove  non-profit  status,  if 
necessary; 

•  Copy  of  the  applicant's  approved 
indirect  cost  rate  agreement; 

•  Project  summar>'  description  and 
listing  of  key  words; 

•■  Program  Narrative  Statement  (See 
Part  III,  Section  C); 

•  Organizational  capabilitj'  statement, 
including  an  organization  chart; 

•  Any  appendices/ attachments; 

•  Assurances-Non-Construction 
Programs  (Standard  Form  424B,  REV  4- 
92);  and 

•  Certification  Regarding  Lobbying. 

G.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two 

copies  of  the  complete  application. 
Each  copy  should  be  secured  with  a 
binder  cUp  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables  etc.)  must  be 
sequentially  numbered,  beginning  with 
page  one.  The  narrative,  including  the 
appendices,  must  be  only  60  pages.  Any 
pages  over  that  number  will  be  removed 
and  will  not  be  reviewed.  In  order  to 
facihtate  handling,  please  do  not  use 
covers,  binders  or  tabs.  E>o  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instruments  or  articles. 
Applicants  are  advised  that  the  copies 
of  the  application  submitted,  not  the 
original,  will  be  reproduced  by  the 
Federal  government  for  review. 

Do  not  include  a  self-addressed, 
stamped  acknowledgement  card.  All 
applicants  will  be  notified  automatically 
about  the  receipt  of  their  application.  If 
acknowledgement  of  receipt  of  your 
application  is  not  received  within  eight 
weeks  after  the  deadlines  date,  please 
notify  the  ACYF  Operations  Center  by 
telephone  at  1-800-351-2293. 

Dated:  )une  30.  1997. 

Junes  A.  Harrell, 

Acting  Commissioner,  Administration  on 
Children,  Youth  and  Families. 
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APPLICATION  FOR         Appendix     a 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  034S-0043 


2.  DATE  SUeMfTTEO 


Appteam  li$tnutm 


1     rvPt  OF  SUBMISSION 
App*cation 

LJ  Construction 


3.  DATE  RECCIVEO  BY  STATE 


SUU  Application  Mantrtiar 


^aappbcatiort 
LJ  ConstTvlction 


4.  DATE  RECCIVEO  BY  FEDERAL  AGENCY 


Fadaral  Mantitiar 


D 


Mon-  Conairuction 


D 


Non-Conatnjctian 


5    A?«>l.lCArir  INFORMATION 


Leg«J  Ksm% 


Or^mnamnonat  Unit: 


Addrast  igivm  city,  counry,  ststm.  and  zip  eoOmJ: 


Nama  and  tataphona  numbar  of  panon  to 
appteation  (giv  mnm  cod»l 


ba  Goraactad  on  nwltH*  invoMng  thia 


S    EMPLOYER  IDENTIFICATION   NUMBER  lEINi 


7.  TVPC  OF  APPLICANT:  tanrmr  mpproontn  Ittmr  rt  buMi 


a 


B.   TYPE  OF  APPLICATION 

U]  N«iN      LJ     Conunuation  LJ  Ravwaon 

If  Revt«K3n   cntsr  ipproDfitts  Mfteris)  (n  boxtaa) 


D  D 


A    Stata 

S.  County 

C   Municipal 

O.  Tovvnahip 

E.  Intarttaca 

F    tntarmunfcipw 

G.  Spacial  Diamct 


H  Inaapanaant  Schoo*  Mat. 

I.  Stata  ControHad  matmition  of 

J  Pnvata  Uwvafitv 

K  IndMn  Triba 

L  Individual 

M    Profit  Orsanilation 

N  Orhmr  iSpacityl 


Laanang 


A.  Inci«a«a  A<ward      3   Oacraaaa  Awar^      C.  Incra aaa  Duration 
0    Dacraasa  Duration     Othar  (sp^&tyl 


9.  NAME  OF  FEDERAL  AGENCY: 


10.  CATALOG  OF  FEDERAL  DOMESTIC  ASSISTANCE  NUMBER: 


1 1    DESCRIPTIVE  TfTLE  OF  APf^lCANFS  PROJECT: 


TITLE: 


1?    AREAS  AFFECTED  BY  PROJECT  (aiiat.  CouniMt.  3i»tt.  Me.): 


I  3    PROPOSED  PPOJEC 


14    CONGRESSIONAL  DISTRICTS  OF: 


£r>dir^  Data 


a.  Appacant 


b.  Pioiact 


15    ESTIMATED  FUNDING 


a.      Fadaral 


b  AopHcant 


c       Stata 


.00 


00 


00 
00 

00 


18.    IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER 
12372  PROCESS? 

a.    YES.  THIS  PREAPPLICAT10N/APPLICATI0N  WAS  MADE  AVAILABLE 
TO  THE  STATE  EXECUTIVE  ORDER  1 2372  PROCESS  FOR 
REVIEW  ON: 


DATE 


b.    NO.   D  PROGRAM  IS  NOT  COVERED  BY  E.O.  12372 

D  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR 

BEdEU 


f        Program  tncoma 


.00 


g        TOTAL 


00 


17.  18  THE  APPLICANT  DEUNOUENT  ON  ANY  FEDERAL  DEBT? 
Q  Yaa  If  "Yaa.  *  attach  an  axplanaoon.  Q    No 


IB     TO    THE    BEST   OF   MY    KNOWLEDGE    AND   BELIEF.    ALL  DATA   IN  THIS   APPLICATION/PREAPPLICATION    ARE  TFUE   AND  CORRECT.      THE   DOCUMENT  HAS 
BEEN  DULY   AUTHORIZED   8Y    THE   GOVERNING   BODY   OF  THE   APPLICANT   AND  THE   APPLICANT  WILL  COMPLY   WITH   THE   ATTACHED  ASSURANCES  IF  THE 
ASSISTANCE    IS    AWARDED 


a    Typad  Nama  of  Authonzad  Rapraaantativa 


b.TWa 


c.  Talaphona  Numbar 


d    Stgnatura  of  Autnonzad  Rapraaantativa 


a.  Data  Signad 


(^**v»ua  EdMnn  Uiaiai 
Xuthamma  for  Local  Roproduction 


SlandHd  Feon  424  (REV  4-821 
Piaaonbad  b^  0*iB  Cimiar  A  102 
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Instructions  for  the  SF  424 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  45 
minutes  fier  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043),  Washington, 
DC  20503. 

Please  do  not  retmn  your  completed  form 
to  the  Office  of  Management  and  Budget; 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State,  if  applicable)  &  applicant's 
control  number  (if  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  assistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  pmrson  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letterfs)  in  the  space(8)  provided: 
— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for  an 
additional  funding/budget  period  for  a 
project  with  a  projected  completion  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation 
or  contingent  liability  from  an  existing 
obligatioiL 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  E)omestic 
Assistance  number  and  title  of  the  program 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  you  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project 


12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
prtigram  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  fiinding/budget -period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  only  the  amount  of  the 
change.  For  decreases,  enclose  the  amoimts 
in  piarentheses.  If  both  basic  and 
supplemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and 
show  breakdown  suing  same  categories  as 
item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
include  delinquent  audit  allowances,  loans 
and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office. 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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tastructions  for  the  SF  424A 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  infonnation.  Send 
coounents  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043),  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget, 
tend  it  to  the  address  provided  by  the 
sponsoring  agency. 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  how  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  may  require  budgets  to  be 
separately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B,  C.  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case, 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Lines  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4, 
Columns  (a)  and  (bj 

For  applications  pertaining  to  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  catalog  program 
title  and  the  catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  function  or  activities,  enter  the 
name  of  each  activity  or  function  on  each 
line  in  Column  (a),  and  enter  the  catalog 
number  in  Column  (b).  For  applications 
pertaining  to  multiple  programs  where  none 
of  the  programs  require  a  breakdown  by 
function  or  activity,  enter  the  catalog 
program  title  on  each  line  in  Column  (a)  and 
the  resp)ective  catalog  number  of  each  line  in 
Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 


Lines  1-4.  Columns  (c)  Through  (g] 

For  new  applications,  leave  Columns  (c) 
and  (d)  blank.  For  each  line  entry  in  Columns 
(a)  and  (b),  enter  in  Colunms  (e).  (f).  and  (g) 
the  appropriate  amounts  of  funds  needed  to 
support  the  project  for  the  first  funding 
period  (usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  Colunms  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (c)  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal]  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Columns 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5— Show  the  total  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  Rll  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal]  by  object  class  categories. 

Lines  6a-i — Show  the  totals  of  Lines  6a  to 
6h  in  each  column. 

Line  6j — Show  the  amount  of  indirect  cost. 

Line  6k — Enter  the  total  of  amounts  on 
Lines  6i  and  6j.  For  all  applications  for  new 
grants  and  continuation  grants  the  total 
amount  in  column  (5),  Line  6K,  should  be  the 
same  as  the  total  amount  shov<m  in  Section 
A,  Column  (g].  Line  5.  For  supplemental 
grants  and  changes  to  grants,  the  total 
amount  of  the  increase  or  decrease  as  shown 
in  Columns  (l)-(4].  Line  6k.  should  be  the 
same  as  the  sum  of  the  amounts  in  Section 
A,  Columns  (e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amount  of  program  income  may  be 
considered  by  the  federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11  Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 


Column  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 
breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c>— Enter  the  amount  of  the 
State's  cash  and  in-kind  contribution  if  the 
applicant  is  not  a  State  or  State  agency. 
Applicants  which  are  a  State  or  State 
agencies  should  leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  totals  in  Columns  (b), 
(c),  and  (d). 

Line  12 — Enter  the  total  for  each  of 
Columns  Ib)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on.  Line  5, 
Column  (f),  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  frtsm  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  prt>gram  titles  shown  in  Column  (a), 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  f)eriods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  needed  to  list 
the  program  titles,  submit  additional 
schedules  as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-(e).  When  additional  schedules 
are  prep)ared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Sectjoit  F.  Other  Budget  Infonnation 

Line  21 — Use  this  space  to  explain 
amounts  for  individual  direct  object-class 
costs  categories  that  may  appear  to  be  out  of 
the  ordinary  or  to  explain  the  details  as 
required  by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisional,  predetermined,  final  or  fixed) 
that  will  be  in  effisct  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Assurances — Non-Construction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 


the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (034&-0043).  Washington. 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Maiugement  and  Budget; 
send  it  to  the  address  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  youx  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  costs)  to  ensure 
proper  planning,  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States,  and 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  related  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intei^govemmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  programs  funded  under  one 
of  the  nineteen  statutes  or  regulations 
specified  in  Appendix  A  of  OPM's  Standards 
for  a  Merit  System  of  Persoimel 
Administration  (5  C.F.R.  900.  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Ri^ts  Act  of  1964  (P.L.  8»-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  fb)  Tide  K  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973.  as  amended  (29  U.S.C.  §  794). 
which  prohibits  discrimination  on  the  basis 
of  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§  6101- 
6107).  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  P».L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616).  as 


amended,  relating  to  nondiscrimination  on 
the  basis  of  alcohol  abuse  or  alcoholism;  (g] 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  290  dd-3  and  290  ee- 
3).  as  amended,  relating  to  confidentiality  of 
alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vm  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §  3601  et  seq.).  as  amended,  relating  to 
non-discrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s]  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  n  and  ID  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally  assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Hatch  Act  (5  U.S.C. 

§§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §§  276c  and  18  U.S.C.  §§  874).  and  the 
Contract  Woric  Hours  and  Safety  Standards 
Act  (40  U.&C.  §§  327-333),  regarding  labor 
standards  for  federally  assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable,  with  flood 
insurance  purch^  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  area  to  {>articipate 
in  the  program  and  to  purchase  flood 
insurance  if  the  total  cost  of  instuable 
construction  and  acquisition  is  $10,000  or 
more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Enviroimiental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
{acilities  pursuant  to  EO  11738;  (c)  protection 
of  wetiands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.;  (f)  conformity  of 
Federal  actions  to  State  (Clear  Air) 
Implementation  Plan  under  Section  176(:)  of 
the  Clear  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §§  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974,  as 
amended.  (P.L.  93-523);  and  (h)  protection  of 
endangered  species  under  the  Endangered 
Species  Act  of  1973.  as  amended,  (P.L  93- 
205). 


12.  Will  comply  the  with  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 

13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
469a-l  et  seq.). 

14.  Will  comply  with  P.L  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supf»orted  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (P.L.  89-544.  as 
amended,  7  U.S.C.  2131  et  seq.)  pertaining  to 
the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.C.S.  §§  4801 
et  seq.)  which  prohibits  the  use  of  lead  paint 
in  construction  or  rehabilitation  of  residence 
structures. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act  of  1984 
or  OMB  Circular  No.  A-133.  AudiU  of 
Institutions  of  Higher  Learning  and  other 
Non-profit  Institutions. 

18.  Will  comply  with  applicable 
requirements  of  M  other  Federal  laws, 
executive  orders,  regulations  and  policies 
governing  this  program. 

Signature  oHuthorized  certifying  official 

fitie 


Applicant  organization 


Date  submitted 


Program  Narrative 

This  program  narrative  section  was 
designed  for  use  by  many  and  varied 
programs.  Consequentiy,  it  is  not  possible  to 
provide  specific  guidance  for  developing  a 
program  narrative  statement  that  would  be 
appropriate  in  all  cases.  Applicants  must 
refer  to  the  relevant  program  announcement 
for  information  on  specific  program 
requirements  and  any  additional  guidelines 
for  preparing  the  narrative  statement.  The 
following  are  general  guidelines  for  preparing 
a  program  narrative  statement. 

The  program  narrative  provides  a  major 
means  by  which  the  application  is  evaluated 
and  ranked  to  compete  with  other 
applications  for  available  assistance.  It 
should  be  concise  and  complete  and  should 
address  the  activity  for  which  Federal  funds 
are  requested.  Supf>orting  documents  should 
be  included  where  they  can  present 
information  clearly  and  succincUy. 
Applicants  are  encouraged  to  provide 
information  on  their  organizational  structure, 
staff,  related  experience,  and  other 
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information  considered  to  be  relevant. 
Awarding  offices  use  this  and  other 
information  to  determine  whether  the 
apphcant  has  the  capability  and  resources 
necessary  to  carry  out  the  proposed  project. 
It  is  imp>crtant,  therefore,  that  this 
information  be  included  in  the  application. 
However,  in  the  narrative  the  applicant  must 
distinguish  between  resources  directly 
related  to  the  proposed  project  &t)m  those 
which  will  not  be  used  in  support  of  the 
specific  project  for  which  funds  are 
requested. 

Cross-refierencing  should  be  used  rather 
than  repetition.  ACF  is  pwrticularly  interested 
in  specific  factual  information  and 
statements  of  measurable  goals  in 
quantitative  terms.  Narratives  are  evaluated 
on  the  basis  of  substance,  not  length. 
Extensive  exhibits  are  not  required. 
(Supporting  information  concerning 
activities  which  will  not  be  directly  funded 
by  the  grant  or  information  which  does  not 
directly  pertain  to  an  integral  part  of  the 
grant  funded  activity  should  be  placed  in  an 
appendix.)  Pages  should  be  numbered  for 
easy  reference. 

Prepare  the  program  narrative  statement  in 
accordance  with  the  following  instructions: 

•  Applicants  submitting  new  applications 
or  competing  continuation  applications 
should  respond  to  Items  A  and  D. 

•  Applicants  submitting  noncompeting 
continuation  applications  should  respond  to 
Item  B. 

•  Applicants  requesting  supplemental 
assistance  should  respond  to  Item  C. 

A.  Project  Description — Components 

1.  Project  Summary/Abstract 

A  summary  of  the  project  description 
(usually  a  page  or  less)  with  reference  to  the 
funding  request  should  be  placed  directly 
behind  the  table  of  contents  or  SF— 424. 

2.  Objectives  and  Need  for  Assistance 

Applicants  must  clearly  identify  the 
physical,  economic,  social,  financial, 
institutional,  or  other  problem(s)  requiring  a 
solution.  The  need  for  assistance  must  be 
demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project  must  be 
clearly  stated:  supporting  documentation 
such  as  letters  of  support  and  testimonials 
from  concerned  interests  other  than  the 
applicant  may  be  included.  Any  relevant  data 
based  on  planning  studies  should  be 
included  or  referenced  in  the  endnotes/ 
footnotes.  Incorpwrate  demographic  data  and 
participant/benefkiary  information,  as 
needed.  In  developing  the  narrative,  the 
applicant  may  volunteer  or  be  requested  to 
provide  information  on  the  total  range  of 
projects  currently  conducted  and  supported 
(or  to  be  initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

3.  Results  or  Benefits  Ex(>ected 

Identify  results  and  benefits  to  be  derived. 
For  example,  when  applying  for  a  grant  to 
establish  a  neighborhood  child  care  center, 
describe  who  will  occupy  the  facility,  who 
will  use  the  facility,  how  the  facility  will  be 
used,  and  how  the  focility  will  benefit  the 
community  which  it  will  serve. 


4.  Approach 

Outline  a  plan  of  action  which  describes 
the  scope  and  detail  of  how  the  proposed 
work  will  be  accomplished.  Account  for  all 
functions  or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and  state 
your  reason  for  taking  this  approach  rather 
than  others.  Describe  any  unusual  featiu^s  of 
the  project  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time,  or 
extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or  quarterly 
projections  of  the  accomplishments  to  be 
achieved  for  each  function  or  activity  in  such 
terms  as  the  number  of  people  to  be  served 
and  the  number  of  microloans  made.  When 
accomplishments  cannot  be  quantified  by 
activity  or  function,  list  them  in* 
chronological  order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 

Identify  the  kinds  of  data  to  be  collected, 
maintained,  and/or  disseminated.  (Note  that 
clearance  from  the  U.S.  Office  of 
Management  and  Budget  might  be  needed 
prior  to  an  information  collection.)  List 
organizations,  cooperating  entities, 
consultants,  or  other  key  individuals  who 
will  work  on  the  project  along  with  a  short 
description  of  the  nature  of  their  effort  or 
contribution. 

5.  Evaluation 

Provide  a  narrative  addressing  how  you 
will  evaluate  (1)  the  results  of  your  project 
and  (2)  the  conduct  of  your  programs.  In 
addressing  the  evaluation  of  results,  state 
how  you  will  determine  the  extent  to  which 
the  program  has  achieved  its  staled  objectives 
and  the  extent  to  which  the  accomplistHnent 
of  objectives  can  be  attributed  to  the  program. 
Discuss  the  criteria  to  be  used  to  evaluate 
results;  explain  the  methodology  that  will  be 
used  to  determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the  project 
results  and  benefits  are  being  achieved.  With 
respect  to  the  conduct  of  your  program, 
define  the  procedures. you  will  employ  to 
determine  whether  the  program  is  being 
conducted  in  a  manner  consistent  with  the 
work  plan  you  presented  and  discuss  the 
impact  of  the  program's  various  activities 
u{>on  the  program's  effectiveness. 

6.  Geographic  Location 

Give  the  precise  location  of  the  project  and 
boundaries  of  the  area  to  be  served  by  the 
proposed  project.  Maps  or  other  graphics  aids 
may  be  attached. 

7.  Additional  Information  (Include  if 
Applicable) 

Additional  information  may  be  provided  in 
the  body  of  the  program  narrative  or  in  the 
appendix.  Refer  to  the  program 
announcement  and  "General  Information  and 
Instructions"  for  guidance  on  placement  of 
application  materials. 

STAFF  AND  POSITION  DATA— Provide  a 
biographical  sketch  for  key  personnel 
appKjinted  and  a  job  description  for  each 
vacant  key  position.  Some  programs  require 
both  for  all  positions.  Refer  to  the  program 
announcement  for  guidance  on  presenting 
this  information.  Generally,  a  biographical 
sketch  is  required  for  original  staff  and  new 
members  as  apptointed. 


PLAN  FOR  PROJECT  CONTINUANCE 
BEYOND  GRANT  SUPPORT— A  plan  for 
securing  resources  and  continuing  project 
activities  after  Federal  assistance  has  ceased. 

BUSINESS  PLAN— When  federal  grant 
funds  will  be  used  to  make  an  equity 
investment,  provide  a  business  plan.  Refer  to 
the  program  announcement  for  guidance  on 
presenting  this  information. 

ORGANIZATION  PROFILES— Information 
on  applicant  organizations  and  their 
cooperating  partners  such  as  organization 
charts,  financial  statements,  audit  reports  or 
statements  from  CP A/Licensed  Public 
Accountant,  Employer  IdcBtification 
Numbers,  names  of  bond  carrier*,  contact 
persons  and  telephone  numbers,  child  care 
licenses  and  other  documentation  of 
professional  accreditation,  information  on 
compliance  with  federal/state/local 
government  standards,  documentation  of 
experience  in  program  area,  and  other 
pertinent  information.  Any  non-profit 
organization  submitting  an  application  must 
submit  proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission.  The 
non-profit  agency  can  accomplish  this  by 
providing  a  copy  of  the  applicant's  listing  in 
the  Internal  Revenue  Service's  (IRS)  most 
recent  list  of  tax-exempt  organizations 
described  in  Section  501(cK3)  of  the  IRS  code 
or  by  providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by  providing 
a  copy  of  the  articles  of  incorporation  bearing 
the  seal  of  the  State  in  Which  the  corporation 
or  association  is  domiciled. 

DISSEMINATION  PLAN— A  plwi  for 
distributing  reports  and  other  project  outputs 
to  colleagues  and  the  public.  Applicants 
must  provide  a  description  of  the  kind, 
volume  and  timing  of  distribution. 

THIRD-PARTY  AGEREEMENTS— Written 
agreements  between  grantees  and  subgrantees 
or  subcontractors  or  other  cooperating 
entities.  These  agreements  may  detail  scope 
of  work,  work  schedules,  remuneration,  and 
other  terms  and  conditions  that  structure  or 
define  the  relationship. 

WAIVER  REQUEST— A  statemaat  of 
program  requirements  for  which  waivers  will 
be  needed  to  permit  the  proposed  project  to 
be  conducted. 

LETTERS  OF  SUPPORT— StatemenU  from 
community,  public  and  commercial  leaders 
which  support  the  project  proposed  for 
funding. 

B.  Noncompeting  Continuotion  Applications 

A  program  narrative  usually  will  not  be 
required  for  noncompeting  continuatioB 
applications  for  nonconstruction  programs. 
Noncompeting  continuation  applications 
shall  be  abbreviated  unless  the  ACF  Program 
OfRce  administrating  this  program  has  issued 
a  notice  to  the  grantee  that  a  full  application 
will  be  required. 

An  abbreviated  application  consists  of: 

1.  The  Standard  Form  424  series  (SF  424, 
SF  424A,  SF-424B). 

2.  The  estimated  or  actual  unobligated 
balance  remaining  from  the  previous  budget 
period  should  be  identified  on  an  accurate 
SF-269  as  well  as  in  Section  A,  Columns  (c) 
and  (d)  of  the  SF-424A. 

3.  The  grant  budget,  broken  down  into  the 
object  class  categories  on  the  424A,  and  il 
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category  "other  "  is  used,  the  specific  items 
supported  must  be  identified. 

4.  Required  certifications. 

A  full  application  consists  of  all  elements 
required  for  an  abbreviated  application  plus: 

1.  Program  narrative  information 
explaining  significant  changes  to  the  original 
program  narrative  statement,  a  description  of 
accomplishments  from  the  prior  budget 
period,  a  projection  of  accomplishments 
throughout  the  entire  remaining  project 
period,  and  any  other  supplemental 
information  that  ACF  informs  the  grantee  is 
necessary. 

2.  A  full  budget  proposal  for  the  budget 
p>eriod  under  consideration  with  a  fully  cost 
analysis  of  all  budget  categories. 

3.  A  corrective  action  plan,  if  requested  by 
ACF,  to  address  organizational  performance 
weaknesses. 

C.  Supplemental  Requests 

For  supplemental  assistance  requests, 
explain  the  reason  for  the  request  and  justify 
the  need  for  addition  funding.  Provide  a 
budget  and  budget  justification  only  for  those 
items  for  which  additional  funds  are 
requested.  (See  Item  D  for  guidelines  on 
preparing  a  budget  and  budget  justification.) 

D.  Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  class  identified 
on  the  Budget  Information  form.  Detailed 
calculations  must  include  estimation 
methods,  quantities,  unit  costs,  and  other 
similar  quantitative  detail  sufficient  for  the 
calculation  to  be  duplicated.  The  detailed 
budget  must  also  include  a  breakout  by  the 
funding  sources  identified  in  Block  15  of  the 
SF-424. 

Provide  a  narrative  budget  justification 
which  describes  how  the  categorical  costs  are 
derived.  Discuss  the  necessity, 
reasonableness,  and  allocabiUty  of  the 
proposed  costs. 

The  following  guidelines  are  for  preparing 
the  budget  and  budget  justification.  Both 
federal  and  non-federal  resources  should  be 
detailed  and  justified  in  the  budget  and 
narrative  justification.  For  purposes  of 
preparing  the  program  narrative,  "federal 
resources"  refers  only  to  the  ACF  grant  for 
which  you  are  applying.  Non-Federal 
resources  are  all  other  federal  and  non- 
federal resources.  It  is  suggested  that  for  the 
budget,  applicants  use  a  colimin  format: 
Column  1,  object  class  categories;  Column  2, 
federal  budget  amounts;  Column  3,  non- 
federal budget  amounts,  and  Column  4,  total 
amounts.  The  budget  justification  should  be 
a  narrative. 

Personnel.  Costs  of  employee  salaries  and 
wages. 

Justification:  Identify  the  project  director  or 
principal  investigator,  if  known.  For  each 
staff  person,  show  name/title,  time 
commitment  to  the  project  (in  months),  time 
commitment  to  the  project  (as  a  p>eroentage 
of  full-time  equivalent),  annual  salary,  grant 
salary,  wage  rates,  etc.  Do  not  include  costs 
of  consultants  or  piersonnel  costs  of  delegate 
agencies  or  of  specific  project(s)  or  business 
to  be  financed  by  the  applicant. 

Fringe  Benefits.  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an  approved 
indirect  cost  rate. 


Justification:  Provide  a  breakdown  of 
amounts  and  percentages  that  comprise 
fringe  benefits  costs,  such  as  health 
insurance,  FICA,  retirement  insurance,  taxes, 
etc. 

Travel.  Costs  of  project  related  travel  by 
employees  of  the  applicant  organization 
(does  not  include  costs  of  consultant  travel). 

Justification:  For  each  trip,  show  the  total 
number  of  traveler(s),  travel  destination, 
duration  of  trip,  per  diem,  mileage 
allowances,  if  privately  owned  vehicles  will 
be  used,  and  other  transportation  costs  and 
subsistence  allowances.  Travel  costs  for  key 
staff  to  attend  ACF  sponsored  workshops  as 
specified  in  this  program  announcement 
should  be  detailed  in  the  budget. 

Equipment,  costs  of  all  non-expendable, 
tangible  personal  property  to  be  acquired  by 
the  project  where  each  article  has  a  useful 
life  of  more  than  one  year  and  an  acquisition 
cost  which  equals  the  lesser  of  (a)  the 
capitalization  level  established  by  the 
applicant  organization  for  financial  statement 
purposes,  or  (b)  $5000. 

Justification:  For  each  type  of  equipment 
requested,  provide  a  description  of  the 
equipment,  costs  per  unit,  number  of  units, 
total  cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the  equipment 
after  the  project  ends. 

Supplies.  Costs  of  all  tangible  personal 
property  (supplies)  other  than  that  included 
under  the  Equipment  category. 

Justification:  Specify  general  categories  of 
supplies  and  their  costs.  Show  computations 
and  provide  other  information  which 
supports  the  amount  requested. 

Contractual.  Costs  of  all  contracts  for 
services  and  goods  except  for  those  which 
belong  under  other  categories  such  as 
equipment,  supplies,  construction,  etc. 
Third-fMuty  evaluation  contracts  (if 
applicable)  and  contracts  with  secondary 
recipient  organizations  including  delegate 
agencies  and  specific  project(s)  or  businesses 
to  be  financed  by  the  applicant  should  be 
included  under  this  category. 

Justification:  All  procurement  transactions 
shall  be  conducted  in  a  manner  to  provide, 
to  the  maximum  extent  practical,  open  and 
free  competition.  If  procurement 
competitions  were  held  or  if  a  sole  source 
procurement  is  being  proposed,  attach  a  list 
of  pro(>osed  contractors,  indicating  the  names 
of  the  organizations,  the  purposes  of  the 
contracts,  the  estimated  dollar  amounts,  and 
the  award  selection  process.  Also  provide 
back-up  documentation  where  necessary  to 
support  selection  process. 

NotR  Whenever  the  applicant/grantee 
intends  to  delegate  part  of  the  program  to 
another  agency,  the  applicant/ grantee  must 
provide  a  detailed  budget  and  budget 
narrative  for  each  delegate  agency  by  agency 
title,  along  with  the  required  supporting 
information  referenced  in  these  instructions. 

Applicants  must  identify  and  justify  any 
anticipated  procurement  that  is  expected  to 
exceed  the  simplified  purchase  threshold 
(currently  set  at  $100,000)  and  to  be  awarded 
without  competition.  Recipients  are  required 
to  make  available  to  ACF  pre-award  review 
'  and  procurement  documents,  such  as  request 
for  proposals  or  invitations  for  bids, 
independent  cost  estimates,  etc.  under  the 
conditions  identified  at  45  CFR  Part  74.44(e). 


Construction.  Costs  of  construction  by 
applicant  or  contractor. 

Justification:  Provide  detailed  budget  and 
narrative  in  accordance  with  instructions  for 
other  object  class  categories.  Identify  which 
construction  activity/costs  will  be 
contractual  and  which  will  assumed  by  the 
applicant. 

Other.  Enter  the  total  of  all  other  costs. 
Such  costs,  where  applicable  and 
appropriate,  may  include  but  are  not  limited 
to  insurance,  food,  medical  and  dental  costs 
(noncontractual),  fees  and  travel  paid  directly 
to  individual  consultants,  space  and 
equipment  rentals,  printing  and  publication, 
computer  use,  training  costs,  including 
tuition  and  stipends,  training  service  costs 
including  wage  payments  to  individuals  and 
supportive  service  payments,  and  staff 
development  costs. 

Indirect  Charges.  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  currently  has  an  indirect 
cost  rate  approved  by  the  Department  of 
Health  and  Human  Services  or  another 
cognizant  Federal  agency. 

Justification;  With  the  exception  of  most 
local  government  agencies,  an  applicant 
which  will  charge  indirect  costs  to  the  grant 
must  enclose  a  copy  of  the  current  rate 
agreement  if  the  agreement  was  negotiated 
with  a  cognizant  Federal  agency  other  than 
the  Department  of  Health  and  Human 
Services  (DHHS).  If  the  rate  agreement  was 
negotiated  with  the  Department  of  Health 
and  Human  Services,  the  applicant  should 
state  this  in  the  budget  justification.  If  the 
applicant  organization  is  in  the  process  of 
initially  developing  or  renegotiating  a  rate,  it 
should  immediately  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
direct  cost  rate  proposal  based  on  its  most 
recently  completed  fiscal  year  in  accordance 
with  the  principles  set  forth  in  the  pertinent 
DHHS  Guide  for  Establishing  Indirect  Cost 
Rates,  and  submit  it  to  the  appropriate  DHHS 
Regional  Office.  Applicants  awaiting 
approval  of  their  indirect  cost  proposals  may 
also  request  indirect  costs,  it  should  be  noted 
that  when  an  indirect  cost  rate  is  requested, 
those  costs  included  in  the  indirect  cost  pool 
should  not  be  also  charged  as  direct  costs  to 
the  grant.  Also,  if  the  applicant  is  requesting 
a  rate  which  is  less  than  what  is  allowed 
under  this  program  announcement,  the 
authorized  representative  of  your 
organization  needs  to  submit  a  signed 
acknowledgement  that  the  applicant  is 
accepting  a  lower  rate  than  allowed. 

Program  Income,  the  estimated  amount  of 
income,  if  any.  expected  to  be  generated  from 
this  project.  Separately  show  expected 
program  income  generated  from  program 
suppori  and  income  generated  from  other 
mobilized  funds.  Do  not  add  or  subtract  this 
amount  from  the  budget  total.  Show  the 
nature  and  source  of  income  in  the  program 
narrative  statement. 

Justification;  Describe  the  nature,  source 
and  anticipated  use  of  program  income  in  the 
budget  or  reference  pages  in  the  program 
narrative  statement  which  contain  this 
information. 

Non-Federal  Resources.  Amounts  of  non- 
Federal  resources  that  will  be  used  to  support 
the  project  as  identified  in  Block  15  of  the 
SF-424. 
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)ustification:  The  firm  commitment  of 
these  resources  must  be  documented  and 
submitted  with  the  application  in  order  to  be 
given  credit  in  the  review  process. 

Total  Direct  Charges,  Total  Indirect 
Charges,  Total  Project  Costs,  (self 
explanatory) 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988:  45  CFR  Part  76, 
Subpart  F.  Sections  76.630  (c)  and  (d)(2)  and 
76.645  (a)(1)  and  (b)  provide  that  a  Federal 
agency  may  designate  a  central  receipt  pwint 
for  STATE- WIDE  AND  STATE  AGENCY- 
WIDE  certifications,  and  for  notification  of 
criminal  drug  convictions.  For  the 
Department  of  Health  and  Human  Services, 
the  central  point  is:  Division  of  Grants 
Management  and  Oversight,  Office  of 
Management  and  Acquisition,  Department  of 
Health  and  Human  Services.  Room  517-D, 
200  Independence  Avenue,  SW., 
Washington.  DC  20201 

Certification  Regarding  Onig-Fr«e 
Workplace  Requirements  (Instructions  for 
Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the  grantee  is 
providing  the  certification  set  out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon  which 
reliance  is  placed  when  the  agency  awards 
the  grant.  If  it  is  later  determined  that  the 
grantee  knowingly  rendered  a  false 
certification,  or  otherwise  violates  the 
requirements  of  the  Drug-Free  Workplace 
Act.  the  agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Govenunent,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals. 
Alternate  I  applies. 

4.  For  grantees  who  are  individuals. 
Alternate  11  applies. 

5.  Workplaces  under  grants,  for  grantees 
other  than  individuals,  need  not  be  identified 
on  the  certification.  If  known,  they  may  be 
identified  in  the  grant  application.  If  the 
grantee  does  not  identify  the  workplaces  at 
the  time  of  application,  or  upon  award,  if 
there  is  no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file  in  its 
office  and  make  the  information  available  for 
Federal  inspection.  Failure  to  identify  all 
known  workplaces  constitutes  a  violation  of 
the  grantee's  drug-free  workplace 
requirements. 

6.  Workplace  identifications  must  include 
the  actual  address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work  under 
the  grant  takes  place.  Categorical  descriptions 
may  be  used  (e.g..  all  vehicles  of  a  mass 
transit  authorify  or  State  highway  department 
while  in  operation.  State  employees  in  each 
local  unemployment  office,  performers  in 
concert  halls  or  radio  studios). 

7.  If  the  workplace  identified  to  the  agency 
changes  during  the  performance  of  the  grant, 
the  grantee  shall  inform  the  agency  of  the 
change(s),  if  it  previously  identified  the 
workplaces  in  question  (see  paragraph  five). 

8.  Definitions  of  terms  in  the 
Nonprocurement  Suspension  and  Debarment 
common  rule  and  Drug-Free  Workplace 
common  rule  apply  to  this  certification. 


Grantees'  attention  is  called,  in  particular,  to 
the  following  definitions  6x)m  these  rules: 

Controlled  substance  means  a  controlled 
substance  in  Schedules  I  through  V  of  the 
Controlled  Substances  Act  (21  U.S.C.  812) 
and  as  ftirther  defined  by  regulation  (21  CFR 
1308.11  through  1308.15); 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the  responsibility 
to  determine  violations  of  the  Federal  or 
State  criminal  drug  statutes; 

Criminal  drug  statute  means  a  Federal  or 
non-Federal  criminal  statute  involving  the 
manu&cttire,  distribution,  dispensing,  use,  or 
possession  of  any  controlled  substance: 

Employee  means  the  employee  of  a  grantee 
directly  engaged  in  the  performance  of  work 
under  a  grant,  including:  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge  employees 
unless  their  impact  or  involvement  is 
insignificant  to  the  performance  of  the  grant; 
and,  (iii)  Temporary  personnel  and 
consultants  who  are  directly  engaged  in  the 
performance  of  work  under  the  grant  and 
who  are  on  the  grantee's  payroll.  This 
definition  does  not  include  workers  not  on 
the  payroll  of  the  grantee  (e.g.,  volunteers, 
even  if  used  to  meet  a  matching  requirement; 
consultants  or  independent  contractors  not 
on  the  grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in  covered 
workplaces). 

Certification  Regarding  Drug-Free 
Workplace  Requirements 

Alternate  I.  (Grantees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or  will  not 
continue  to  provide  a  drug-ft«e  workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  substance  is  prohibited  in  the 
grantee's  workplace  and  spyecifying  the 
actions  that  will  be  taken  against  employees 
for  violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-free 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of  maintaining  a 
drug-free  workplace; 

(3)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
uf>on  employees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the  performance 
of  the  grant  be  given  a  copy  of  the  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  employee  in  the  statement 
required  by  paragraph  (a)  that,  as  a  condition 
of  employment  under  the  grant,  the  employee 
will — 

(1)  Abide  by  the  terms  of  the  statement; 
and 

(2)  Notify  the  employer  in  writing  of  his  or 
her  conviction  for  a  violation  of  a  criminal 
drug  statute  occurring  in  the  workplace  no 
later  than  five  calendar  days  after  such 
conviction; 


(e)  Notifjring  the  agency  in  writing,  within 
ten  calendar  days  after  receiving  notice  under 
paragraph  (d)(2]  frt>m  an  employee  or 
otherwise  receiving  actual  notice  of  such 
conviction.  Employers  of  convicted 
employees  must  provide  notice,  including 
position  title,  to  every  grant  officer  or  other 
designee  on  whose  grant  activify  the 
convicted  employee  was  working,  unless  the 
Federal  agency  has  designated  a  central  point 
for  the  receipt  of  such  notices.  Notice  shall 
include  the  identification  nuniber(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  foUovtring  actions, 
within  30  calendar  days  of  receiving  notice 
under  paragraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted — 

(1)  Taking  appropriate  personnel  action 
against  such  an  employee,  up  to  and 
including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health, 
law  enforcement,  or  Other  appropriate 
agency; 

(g)  Making  a  good  Gaith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (a),  (b),  (c),  (d), 
(e)  and  (f). 

(B)  The  grantee  may  insert  in  the  space 
provided  below  the  site(s)  for  the 
p>erfonnance  of  work  done  in  connection 
with  the  specific  grant: 
Place  of  Performance  (Street  address,  city, 
county,  state,  zip  code] 


Check  D  if  there  are  workplaces  on  file  that 
are  not  identified  here. 

Alternate  U.  (Grantees  Who  Are  Individuals) 

(a)  The  grantee  certifies  that,  as  a  condition 
of  the  grant,  he  or  she  will  not  engage  in  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a  controlled 
substance  in  conducting  any  activity  with  the 
grant; 

(b)  If  convicted  of  a  criminal  drug  offense 
resulting  from  a  violation  occurring  during 
the  conduct  of  any  grant  activify,  he  or  she 
will  report  the  conviction,  in  writing,  within 
10  calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  unless  the 
Federal  agency  designates  a  central  point  for 
the  receipt  of  such  notices.  When  notice  is 
made  to  such  a  central  point,  it  shall  include 
the  identification  number{s)  of  each  affected 
grant. 

(55  FR  21690,  21702,  May  25,  1990] 

Certification  Regarding  Detiarment, 
Suspension,  Ineligibilify  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  proposal, 
the  prospective  lower  tier  participant  is 
providing  the  certification  set  out  below. 

2.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon  which 
reliance  was  placed  when  this  transaction 
was  entered  into.  If  it  is  later  determined  that 
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the  prospective  lower  tier  participant 
knowingly  rendered  an  erroneous 
certification,  in  addition  to  other  remedies 
available  to  the  Federal  Government  the 
department  or  agency  with  which  this 
transaction  originated  may  pursue  available 
remedies,  including  suspension  and/or 
debarment. 

3.  The  pro8p>ective  lower  tier  participant 
shall  provide  immediate  written  notice  to  the 
person  to  which  this  proposal  is  submitted  if 
at  any  time  the  prosi>ective  lower  tier 
participant  learns  that  its  certification  was 
erroneous  when  submitted  or  had  become 
erroneous  by  reason  of  changed 
circumstances. 

4.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participant,  pierson,  primary 
covered  transaction,  princif>al,  propwsal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules  implementing 
Executive  Gtder  12549.  You  may  contact  the 
person  to  which  this  proposal  is  submitted 
for  assistance  in  obtaining  a  copy  of  those 
regulations. 

5.  The  prospjective  lower  tier  p>articip>ant 
agrees  by  submitting  this  propmsal  that, 
[(Page  33043]]  should  the  proposed  covered 
transaction  be  entered  into,  it  shall  not 
knowingly  enter  into  any  lower  tier  covered 
transaction  with  a  person  who  is  propx>sed 
for  debarment  under  48  CFR  part  9,  subp>art 
9.4,  debarred,  suspended,  declared  ineligible, 
or  voluntarily  excluded  from  participation  in 
this  covered  transaction,  unless  authorized 
by  the  department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier  participent 
further  agrees  by  submitting  this  propxisal 
that  it  will  include  this  clause  titled 
"Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

7.  A  p>articip>ant  in  a  covered  transaction 
may  rely  up>on  a  certification  of  a  prospective 
participant  in  a  lower  tier  covered 
transaction  that  it  is  not  propwsed  for 
debarment  under  48  CFR  pert  9,  subpeit  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  fit>m  covered 
transactions,  unless  it  knows  that  the 
certification  is  erroneous.  A  participant  may 
decide  the  method  and  frequency  by  which 
it  determines  the  eligibilify  of  its  principals. 
Each  participMnt  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

8.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
hith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
pmrticipant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

9.  Except  for  transactions  authorized  under 
pMragraph  5  of  these  instructions,  if  a 
p>articip>ant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 


transaction  with  a  person  who  is  proposed 
for  debarment  under  48  CFR  part  9,  subpert 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  perticipation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Govenunent,  the  department  or  agency  with 
which  this  transaction  originated  may  pursue 
available  remedies,  including  suspension 
and/or  debarment. 


Certification  Regarding  Debament. 
Suapoinon,  Ineligibility  and  Volnntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(1)  The  prospective  lower  tier  perticipant 
certifies,  by  submission  of  this  proposal,  that 
neither  it  nor  its  principals  is  presently 
debarred,  suspended,  prop>osed  for 
debarment,  declared  ineligible,  or  voluntarily 
excluded  from  p)articip>ation  in  this 
transaction  by  any  Federal  depeitment  or 
agency. 

(2)  Where  the  prospective  lower  tier 
perticipent  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospective  perticiptant  shall  attach  an 
explanation  to  this  prop>osal. 

Certification  Regardiitg  DebamMiit, 
Suspension,  and  Othar  Responsibility 
Matters — Primary  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this  propxMal, 
the  ptrospective  primary  pertidpunt  is 
providing  the  certification  set  out  below. 

2.  The  inabilify  of  a  person  to  provide  the 
certification  required  below  will  not 
necessarily  result  in  denial  of  p>articip>ation  in 
this  covered  transaction.  The  prospective 
p>articip)ant  shall  submit  an  explanation  of 
why  it  cannot  provide  the  certification  set 
out  below.  The  certification  or  explanation 
vrill  be  considered  in  connection  with  the 
deptartment  or  agency's  determination 
whether  to  enter  into  this  transaction. 
However,  failure  of  the  prospective  primary 
perticipwnt  to  furnish  a  certification  or  an 
explanation  shall  disqualify  such  person 
bom  p>articip>ation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  iaci  upwn  which 
reliance  was  placed  when  the  depertment  or 
agency  determined  to  enter  into  this 
transactioiL  If  it  is  later  determined  that  the 
prospective  primary  p>aTticip>ant  knowingly 
rendered  an  erroneous  certification,  in 
addition  to  other  remedies  available  to  the 
Federal  Government,  the  deptartment  or 
agency  may  terminate  this  transaction  for 
cause  or  default. 

4  The  prospective  primary  particip>ant 
shall  provide  immediate  written  notice  to  the 
depertment  or  agency  to  which  this  prop>osal 
is  submitted  if  at  any  time  the  prospective 
primary  perticipent  leams  that  its 
certification  was  erroneotis  when  submitted 
or  has  become  erroneous  by  reason  of 
changed  circumstances. 

5.  The  terms  covered  transaction,  debarred, 
suspended,  ineligible,  lower  tier  covered 
transaction,  participent,  person,  primary 
covered  transaction,  principel,  prop>osal,  and 
voluntarily  excluded,  as  used  in  this  clause, 
have  the  meanings  set  out  in  the  Definitions 


and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549.  You 
may  contact  the  deptartment  or  agency  to 
which  this  proposal  is  being  submitted  for 
assistance  in  obtaining  a  copy  of  those 
regulations. 

6.  The  prospective  primary  p>articipant 
agrees  by  submitting  this  prop>osal  that, 
should  the  proposed  covered  transaction  be 
entered  into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with  a 
person  who  is  proptosed  for  debarment  under 
48  CFR  part  9,  subpart  9.4,  debarred, 
suspended,  declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary  perticipiant 
further  agrees  by  submitting  this  propxisal 
that  it  will  include  the  clause  titled 
"Certification  Regarding  Debarment, 
Suspension,  Ineligibilify  and  Voluntary 
Exclusion-Lower  Tier  Covered  Transaction," 
provided  by  the  dep>artment  or  agency 
entering  into  this  covered  transaction, 
without  modification,  in  all  lower  tier 
covered  transactions  and  in  all  solicitations 
for  lower  tier  covered  transactions. 

8.  A  p>articipiant  in  a  covered  transaction 
may  rely  up>on  a  certification  of  a  prospective 
pMiticipent  in  a  lower  tier  covered 
transaction  that  it  is  not  propwsed  for 
debarment  under  48  CFR  part  9,  subpert  9.4, 
debarred,  suspended,  ineligible,  or 
voluntarily  excluded  frt>m  the  covered 
transaction,  unless  it  knows  that  the 
certification  is  erroneous.  A  perticipent  may 
decide  the  method  and  frequency  by  which 

it  determines  the  eligibilify  of  its  princip>als. 
Each  p>articip>ant  may,  but  is  not  required  to, 
check  the  List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement 
Programs. 

9.  Nothing  contained  in  the  foregoing  shall 
be  construed  to  require  establishment  of  a 
system  of  records  in  order  to  render  in  good 
faith  the  certification  required  by  this  clause. 
The  knowledge  and  information  of  a 
p>articip>ant  is  not  required  to  exceed  that 
which  is  normally  possessed  by  a  prudent 
person  in  the  ordinary  course  of  business 
dealings. 

10.  Except  for  transactions  authorized 
under  peragraph  6  of  these  instructions,  if  a 
ptarticipant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier  covered 
transaction  with  a  person  who  is  prop>osed 
for  debarment  under  48  CFR  p>art  9,  subpMirt 
9.4,  suspended,  debarred,  ineligible,  or 
voluntarily  excluded  from  perticipiation  in 
this  transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency  may 
terminate  this  transaction  for  cause  or 
default. 


Certification  Regarding  Debarment, 
Suspension,  and  Other  Resp>onsibilify 
Matters — Primary  Covered  Transactions 

(1)  The  prospective  primary  participant 
certifies  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
propwsed  for  debarment,  declared  ineligible. 
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or  voluntarily  excluded  by  any  Federal 

department  or  agency; 

i'b)  Have  not  within  a  three-year  period 
preceding  this  proposal  been  convicted  of  or 
had  a  civil  ludgment  rendered  against  them 
for  commission  of  fraud  or  a  criminal  offense 
in  connection  with  obtaining,  attempting  to 
obtain,  or  performing  a  public  (Federal,  State 
or  local)  transaction  or  contract  under  a 
public  transaction:  violation  of  Federal  or 


State  antitrust  statutes  or  commission  of 
emliezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records,  making 
false  statements,  or  receiving  stolen  property: 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  State  or  local) 
with  commission  of  any  of  the  offenses 
enumerated  in  paragraph  (l)(b)  of  this 
certification;  and 


(d)  Have  not  within  a  three-year  period 
preceding  this  application/proposal  had  one 
or  more  public  transactions  {Federal.  State  or 
local)  terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of  the 
statements  in  this  certification,  such 
prospecti\  e  participant  shall  attach  an 
explanation  to  this  proposal. 

BILUNG  COO€  41 84-01 -P 
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OMBNs.  MM-0020 
OlMNs  0S»-0*1« 


Protection  of  Human  Subjects 

Assurance  Identification/Certification/Declaration 

(Common  Federal  Rule) 


POUCY:    Research  actrvities  involving  human  9ub|*cts  may  not  be  conducted  Inetitutione  with  en  aeaurance  of  comptiance  that  cover*  the  reaearch  to 

or  supported    by   the  Departments    and   Aganae*   adopting    the  Common    Rule     be  conducted  on  file  with  the  Oapartmwit,  Agency  or  the  Department  of 

HHS)   ehoiM  submit   cai^ificatton   of   IRB 


I56FR28003.  June  18.  19911  unless  the  activitias  are  exempt  from  or  epprovad 
rn  accordance  with  the  common  rule  Sea  Section  lOKBI  the  common  rule  for 
Hxan^ptionK  Institutions  submitting  applications  Or  proposals  for  support  must 
submit  certification  ot  appropriate  Institutional  Review  Board  IIRB)  review  umi 
approval  to  the  Department  or  Agency  in  accordance  with  the  common  rule. 


Health  and  Human  Sarvicee 
review  and  ap-  proval  with  each  applioation  or  propoeai  ur^aa*  otherwiaa 
advised  by  the  De-  partmant  or  Agency  Institutions  which  do  not  h*yf 
suoh  an  assurance  must  submit  an  as8urar>oa  end  certification  ot  IRB 
review  and  approval  wittvn  30  days  of  a  wnnen  request  from  the 
Dapartmant  or  A0«ncY. 


1    Request  Type 

lj  original 
li  followup 
Lj  exemption 


2 .  Type  of  Mechanism 
D  GRANT  Lj  CONTRACT 

LJ  COOP€RATIVE  AGREEMENT 
U  OTHER: 


D 


FELLOWSHIP 


4   Title  of  Application  or  Activity 


6  Assurance  Status  of  this  Pro|ect  If^aspond  to  one  of  the  tollowingi 


I.  Mama  of  Fadarai  Oapartmant  or  Agency  and,  if  kr>own.  Application 
or  Propoaal  Idantifioation  No. 


5.  Name  of  Principal  Investigator.  Program  Director,  Fellow,  or  Othw 


D 
D 

D 

D 


This  assurance    on  file  with  the  Dapartmant  ot  Health  and  Human  Sarvicas,  covers  this  activiry: 
Assurance  identification  no.  M; IRB  identification  no. 


This  Assurance,  on  file  with  lagency/dept.!  _ 
Assurance  identification  no. 


,  covers  this  aotnnty: 


IRB  identification  no. 


JifapfiUcebiel 


No  assurance  has  been  filed  for  tfws  protect.   This  institution  dedaraa  tf»t  it  will  provide  an  Aaaurance  mni  Certification  of  IRB  review  and  approval 
upon  request. 

Examption  status.  Human  subfects  are  involvad.  but  this  activity  qualifiae  for  exemption  under  Section  101  (b),  paragraph 


7  Certification  ol  IRB  Review  Ifiespond  to  one  of  the  fotlowmg  IF you heve  en  Aaturmnce  on  fihl 


n 

n 


This  activity  has  bean  reviewed  and  approyeti  by  the  IRB  in  accordance  with  the  common  rule  and  any  other  goverr»ng  ragiiatioo*  and  subparts  on 
Idmta) by:  I I  Full  IRB  Review  or  I I  Expedited  Review. 

This  activity  contains  multiple  protects,  some  of  which  have  not  been  reviewed.   The  IRB  fvas  granted  approval  or  conditior  that  all  protects  covered 
by  the  common  rule  will  be  reviewed  and  approved  before  they  are  initiated  and  that  appropnate  further  certification  will  be  submined 


8  Comments 


9   The  official  signing  below  certifies  that  the  information  provided  above 
IS  correct  arxl  that,  as  required,  future  reviews  will  be  performed  af>d 
certification  will  be  provided. 


1 1    Phone  No.  Iwith  area  code! 


1 2.  Fax  No.  (with  area  code) 


13   Name  of  Official 


15.  Signature 


1 0.  Name  end  Addrsas  of  Inatitution 


14.  Title 


Authorized  for  local  reproduction 


ie.  Date 


Pubkc  rcportna  burdan  tor  thn  ooNction  of  nfonnatian  ■  wtanatod  to  avarag*  6  mnutw  per 
rospcoM  5«ndoomm«»»t«r»a«fd»<tlh»b»i>S«n««tan«toomTvoth«ra«poglo«»»«  ooaootHjri 
°ij!g'!yjy''^?^!:^'''W**''"'» '"''»*»"»'>*»*'»*»"  «»''"SW«eort«Cl»M»»otOffioot 
(9M»-OO20andO92S-lMlln  Humphfoy  BuMi«t.  ?00>ndipiS.nci  A»»  S.W  .  Wa«<nalsn. 
DC.  20201.  AttnPRA   Donotrwnimrttmmin0latmefaimmem  t**ttt. 


OPTIONAL  FORM  310  (Rev    1  961 
Sponeored  by  HHS/PHS/NIH 


BIUJNG  C006  4184-01-C 
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CERTinCATlON  REGARDING  LOBBYING 

Certification  for  Contracts,  Grants,  Loans,  and 
Cooperative  Agreements 

The  undersigned  certifies,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds  have 
been  paid  or  will  be  paid,  by  or  on  behalf  of 
the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an 
officer  or  employee  of  an  agency.  Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any  P'ederal 
contract,  the  making  of  any  Federal  grant,  the 
making  of  any  Federal  loan,  the  entering  into 
to  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal. 
amendment,  or  modification  of  any  Federal 
contract,  grant,  loan,  or  cooperative 
agreement. 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  .Member  of 
Congress,  an  officer  or  employee  of  Congress, 
or  an  employee  of  a  Member  of  Congress  in 
connection  with  this  Federal  contract,  grant. 


loan,  or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-IXL.  "Disclosure  Form  to 
RefKjrt  Lobbying."  in  accordance  with  its 
instructions. 

(3)  The  undersigned  shall  require  that  the 
language  of  this  certification  be  included  in 
the  award  documents  for  all  subawards  to  all 
tiers  (including  subcontracts,  subgrants,  and 
contracts  under  grants,  loans,  and 
cooperative  ^reements)  and  that  all 
subrecipients  shall  certify  and  disclose 
accordingly. 

This  certification  is  a  material 
representation  of  fact  upon  which  reliance 
was  placed  when  this  transaction  was  made 
or  enter  into.  Submission  of  this  certification 
is  a  prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section  1352. 
title  31.  U.S.  Code.  Any  person  who  fails  to 
file  the  required  certification  shall  be  subject 
to  a  civil  penalty  of  not  less  than  $1 0.000  and 
not  more  than  $100,000  for  each  such  failure. 

Statement  for  Loan  Guarantees  and  Loaa 
Insurance 

The  undersigned  states,  to  the  best  of  his 
or  her  knowledge  and  belief,  that: 


If  any  funds  have  been  paid  or  will  be  paid 
to  any  person  for  influencing  or  attempting 
to  influence  on  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  am  employee  of  a 
Member  of  Congress  in  connection  with  this 
commitment  providing  for  the  United  States 
to  insure  or  guarantee  a  loan,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its 
instructions.  Submission  of  this  statement  is 
a  prerequisite  for  making  or  entering  into  this 
transaction  imposed  by  section  1352,  title  31, 
U.S.  Code.  Any  person  who  fails  to  file  the 
required  statement  shall  be  subject  to  a  civil 
penalty  of  not  less  that  $10,000  and  not  more 
than  $100,000  for  each  such  failure. 


Signature 


Title 


Organization 


Date 

BILLING  CODE  4184-01-P 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 


Anprovad  by  OMB 
OM8-004« 


Complete  this  form  to  disclose  lol>bying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disclosure.) 


1 .  Type  of  Federal  Action: 


□ 


a.  contract 

b    grant 

c    cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 


n 


a.  bid/offer/application 
b   initial  award 
c.  post-award 


3.  Report  Type: 

□       a    initial  filing 
b    material  change 


For  material  change  onty 
Year Quarter 


date  of  last  report. 


4.  Name  and  Address  of  Reporting  Entity: 

D  Prime  D    Subawardee 

Tier ,//  known. 


Congressional  District,  //  known 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  if  known: 


10.  a.  Name  and  Address  of  Lot>bying  Registrant 

(if  individual,  last  name,  first  name.  MO: 


5.  If  Reporting  Entity  in  No.  4  is  Subawardee,  Enter  Name  w)d 
Address  of  Prime: 


Congressional  District,  if  known 


7.  Federal  Program  Name/Description: 
CFDA  Number,  if  applicable: 


9.  Award  Amount,  if  known: 


b.  Iivfividuats  Performing  Services 
(including  address  if  different  from  No.   10a) 
(last  name,  first  name.  Ml): 


Items  1 1  tfvough  1 5  are  deleted. 


16  Information  requested  through  thw  form  »  authorized  by  title  31 
use  section  1352  This  disclosure  of  lobbyiTH)  activities  is  a 
material  representation  of  fact  upon  which  reliance  was  placed  by  ttie 
tier  above  vxhen  this  transaction  was  made  or  entsrsd  into.  This 
disclosure  is  required  pursuant  to  31  U.S.C  1352.  This  information 
will  be  reported  to  the  Corfgrass  senm- annually  ar>d  will  be  availatole  for 
public  inspection  Any  person  who  fails  to  file  the  required  disclosure 
shall  be  subfect  to  a  civil  penalty  of  not  leas  than  $10,000  m\6  not 
more  than  $100,000  for  each  such  failurs. 


Signature: 
Print  Name: 
Title: 


Telephone  No.: 


Date: 


Federal  Use  Only. 


Authorized  for  Local  Raproducbon 
Standard  Form  -  LLL 
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CERTIFICATION  REGARDING 
ENVIRONMENT  TOBACCO  SMOKE 

Public  Law  103-227,  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children  Act  of  1994  (Act), 
requires  that  smoking  not  be  permitted  in  any 
portion  of  any  indoor  routinely  owned  or 
leased  or  contracted  for  by  an  entity  and  used 
routinely  or  regularly  for  provision  of  health, 
day  care,  education,  or  library  services  to 
children  under  the  age  of  18.  if  the  services 
are  funded  by  Federal  programs  either 
directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantee.  The  law  does  not  apply  to 
children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
facilities  used  for  inpatient  drug  or  alcohol 
treatment.  Failure  to  comply  with  the 
provisions  of  the  law  may  result  in  the 
imposition  of  a  civil  monetary  penalty  of  up 
to  Si. 000  per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity 

By  signing  and  submitting  this  application 
the  applicant/ grantee  certifies  that  it  will 
comply  with  the  requirements  of  the  Act.  The 
applicant/grantee  further  agrees  that  it  will 
require  the  language  of  this  certification  be 
included  in  anv  subawards  which  contain 
provisions  for  the  children's  services  and  that 
all  subgrantees  shall  certify  accordingly. 

Appendix  B — Omb  State  Single  Point  Of 
Contact  Listing 

ARIZOSA 

Joni  Saad,  Arizona  State  Clearinghouse,  3800 
N.  Central  Avenue.  Fourteenth  Floor, 
Phoenix,  Arizona  85012;  Telephone  (602) 
280-1315;  FAX:  (602)  280-1305 

ARKANSAS 

Mr.  Tracy  L,  Copeland.  .Manager.  State 
Clearinghouse.  Office  of  Intergovernmental 
Services.  Department  of  Finance  and 
Administration.  1515  W.  7th  St,  Room 
412,  Little  Rock.  Arkansas  72203; 
Telephone  (501)  682-1074;  FAX:  (501) 
682-5206 

CAUFORNIA 

Grants  Coordinator,  Office  of  Planning  A 
Research,  1400  Tenth  Street,  Room  121, 
Sacramento,  California  95814;  Telephone 
(916)  323-7480:  FAX  (916)  323-3018 

DELAWARE 

Francine  Booth,  State  Single  Point  of  Contact 
Executive  Department,  Thomas  Collins 
Building,  P.O,  Box  1401,  Dover,  Delaware 
19903;  Telephone  (302)  739-3326;  FAX 
(302)  739-5661 

DISTRICT  OF  COLUMBIA 

Charles  Nichols,  State  Single  Point  of 

Contact,  Office  of  Grants  Mgmt.  &  Dev.,  717 
14lh  Street.  N.W— Suite  500,  Washington, 
DC,  20005;  Telephone:  (202)  727-6554; 
FAX:  (202)  727-1617 

FLORIDA 

Florida  Sate  Clearinghouse.  Department  of 
Community  Affairs,  2740  Centerview 
Drive,  Tallahassee,  Florida  32399-2100; 
Telephone:  (904)  922-5438;  FAX:  (904) 
487-2899 


GEORGL^ 

Tom  L.  Reid,  IE,  Administrator,  Georgia  State 

Clearinghouse,  254  Washington  Street, 

S.W.— Room  401J,  Atlanta,  Georgia  30334; 

Telephone:  (404)  656-3855  or  (404)  656- 

3829;  FAX:  (404)  656-7938 

ILLINOIS 

Virginia  Bova,  State  Single  Point  of  Contact, 
Department  of  Commerce  and  Community 
Affairs,  James  R.  Thompson  Center,  100 
West  Randolph,  Suite  3-400,  Chicago, 
Illinois  60601:  Telephone:  (312)  814-6028; 
FAX:  (312)  814-1800 

INDIANA 

Frances  Williams,  State  Budget  Agency,  212 
State  House,  Indianapolis,  Indiana  46204- 
2796;  Telephone:  (317)  232-5619;  FAX: 
(317)  233-3323 

IOWA 

Steven  R.  McCann,  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines.  Iowa  50309;  Telephone:  (515) 
242-4719;  FAX:  (515)  242-4859 

KENTUCKY 

Ronald  W,  Cook,  Office  of  the  Governor, 
Department  of  Local  Government,  1024 
Capitol  Center  Drive,  Frankfort,  Kentucky 
40601-8204;  Telephone:  (502)  573-2382; 
FAX:  (502)  573-2512 

H4AINE 

Joyce  Benson,  State  Planning  Office,  State 
House  Station  «38,  Augusta,  Maine  04333; 
Telephone:  (207)  287-3261;  FAX:  (207) 
287-6489 

MARYLAND 

William  G.  Carroll,  Manager,  State 
Clearinghouse  for  Intergovemmental 
Assistance,  Maryland  Office  of  Planning, 
301  W,  Preston  Street— Room  1104, 
Baltimore.  Maryland  21201-2365,  Staff 
Contact:  Linda  Janey  Telephone:  (410) 
225-4490;  FAX:  (410)  225-^4480 

MICHIGAN 

Richard  Pfaff,  Southeast  Michigan  Council  of 
Governments,  1900  Edison  Plaza,  660  Plaza 
Drive,  Detroit,  Michigan  48226;  Telephone: 
(313)  961-4266 

MISSISSIPPI 

Cathy  Malette,  Clearinghouse  Officer, 
Department  of  Finance  and 
Administration,  455  North  Lamar  Street, 
lackson,  Mississippi  39202-3087; 
Telephone:  (601)  359-6762;  FAX:  (601) 
359-6764 

MISSOURI 

Lois  Fohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration,  P.O,  Box  809, 
Room  760,  Truman  Building,  Jefferson 
City,  Missouri  65102;  Telephone:  (314) 
751-4834;  FAX:  (314)  751-7819 

NEVADA 

Department  of  Administration,  State 
Clearinghouse,  Capitol  Complex,  Carson 
City,  Nevada  89710;  Telephone:  (702)  687- 
4065;  FAX:  (702)  687-3983 


NEW  HAMPSHIRE 

Jeffrey  H,  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovemmental  Review  Process,  Mike 
Blake.  2V2  Beacon  Street,  Concord,  New 
Hampshire  03301;  Telephone:  (603)  271- 
2155;  FAX:  (603)  271-1728 

NEW  MEXICO 

Robert  Peters,  State  Budget  Division.  Room 
190.  Bataan  Memorial  Building,  Santa  Fe, 
New  Mexico  87503;  Telephone:  (505)  827- 
3640 

NEW  YORK 

New  York  State  Clearinghouse,  Division  of 
the  Budget,  State  Capitol,  Albany.  New 
York  12224;  Telephone:  (518)  474-1605; 
FAX:  (518)  486-56127 

NORTH  CAROUNA 

Chrys  Baggett,  Director,  N,C.  State 
Clearinghouse,  Office  of  the  Secretary  of 
Admin.,  116  West  Jones  Street,  Raleigh, 
North  Carolina  27603-6003;  Telephone: 
(919)  733-7232;  FAX:  (919)  733-9571 

NORTH  DAKOTA 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovemmental  Assistance,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170;  Telephone:  (701)  224- 
2094;  FAX:  (701) 224-2308 

OHIO 

Larry  Weaver,  State  Single  Point  of  Contact, 
State  Clearinghouse,  Office  of  Budget  and 
Management,  30  East  Broad  Street.  34th 
Floor,  Columbus.  Ohio  43266-0411.  Please 
direct  correspondence  and  questions  about 
intergovemmental  review  to:  Linda  Wise, 
Telephone:  (614)  466-0698;  FAX:  (614) 
466-5400 

RHODE  ISLAND 

Kevin  Nelson,  Review  Coordinator, 
Department  of  Administration/Division  of 
Planning,  One  Capitol  Hill,  4th  Floor, 
Providence,  Rhode  Island  02908-5870; 
Telephone:  (401)  277-2656;  FAX:  (401) 
277-2083.  Please  direct  correspondence 
and  questions  to:  Review  Coordinator, 
Office  of  Strategic  Planning 

SOUTH  CAROUNA 

Rodney  Grizzle.  State  Single  Point  of  Contact, 
Grant  Services,  Office  of  the  Governor. 
1205  Pendleton  Street— Room  331, 
Columbia,  South  Carolina  29201; 
Telephone:  (803)  734-0494;  FAX:  (803) 
734-0356 

TEXAS 

Tom  Adams,  Governor's  Office,  Director, 
Intergovemmental  Coordination,  P.O.  Box 
12428,  Austin,  Texas  78711;  Telephone: 
(512)  463-1771;  FAX:  (512)  463-1888 

UTAH 

Carolyn  Wright,  Utah  State  Clearinghouse, 
Office  of  Planning  and  Budget,  Room  116, 
State  Capitol,  Salt  Lake  City.  Utah  84114; 
Telephone:  (801)  538-1535;  FAX:  (801) 
538-1547 

WEST  VIRGINIA 

Fred  Cutlip,  Director.  Community 
Development  Division,  W.  Virginia 
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Development  Office,  Building  #6,  Room 
553,  Charleston,  West  Virginia  25305; 
Telephone:  (304)  558-4010;  FAX:  (304) 
558-3248 

WISCONSIN 

Jeff  Smith,  Section  Chief,  State/Federal 
Relations,  Wisconsin  Department  of 
Administration,  101  East  Wilson  Street— 
6th  Floor,  P,0,  Box  7868,  Madison, 
Wisconsin  53707;  Telephone:  (608)  266- 
0267;  FAX:  (608)  267-6931 

WYOMING 

Matthew  Jones.  State  Single  Point  of  ConUct. 
Office  of  the  Governor,  200  West  24th 
Street,  State  Capitol,  Room  124,  Cheyenne. 
Wyoming  82002;  Telephone:  (307)  777- 
7446;  FAX:  (307)  632-3909 

TERIUTOUES 

GUAM 

Mr.  Giovanni  T,  Sgambelluri,  Director, 
Bureau  of  Budget  and  Management 
Research,  Office  of  the  Governor,  P,0,  Box 
2950,  Agana,  Guam  96910;  Telephone: 
011-671-472-2285;  FAX:  011-671-472- 
2825 


PUERTO  RICO 

Norma  Burgos/Jose  E.  Caro.  Chairwoman/ 
Director,  Puerto  Rico  Plarming  Board, 
Federal  Proposals  Review  Office.  Minillas 
Government  Center,  P,0,  Box  41119,  San 
Juan,  Puerto  Rico  00940-1119;  Telephone: 
(809)  727-4444,  (809)  723-6190;  FAX: 
(809)  724-3270,  (809)  724-3103 

NORTH  MARL\NA  ISLANDS 

Mr.  Alvaro  A.  Santos.  Executive  Officer.  Sute 
Single  Point  of  Contact,  Office  of 
Management  and  Budget,  Office  of  the 
Governor.  Saipan.  MP.  Northern  Mariana 
Islands  90950;  Talaphone:  (670)  664-2256; 
FAX:  (870)  664-2272 

Contact  Person:  Ms.  Jacoba  T.  Seman,  Federal 
Programs  Coordiaator  Telephone:  (670) 
644-2289;  FAX:  (870)  644-2272 

VIRGIN  ISLANDS 

Nelson  Bowry,  Difactor.  OBkx  of 
MaaageaMut  and  Budget,  *41  Norregade 
Emanctpatioo  Gardaa  Statioa,  Second 
Floor.  Saint  Tkoiaas,  Virgin  blands  00802. 
Piaaae  direct  all  qweatioas  aad 
correspoadance  about  intergovernmental 
review  to:  Linda  Cl«rke:  Telephone:  (809) 
774-0750;  FAX:  (MNI)  77fr-0069 
la  accordaace  with  Executive  Order 

#12372,  "latMBgoverameatal  Review  of 


Federal  Programs,  '  this  listing  represents  the 
designated  State  Single  Points  of  Contact, 
The  jurisdictions  not  listed  no  longer 
participate  in  the  process  BUT  GRANT 
APPUCANTS  ARE  STILL  EUGIBLE  TO 
APPLY  FOR  THE  GRANT  EVEN  IF  YOUR 
STATE,  TERRITORY,  COMMONWEALTH, 
ETC  DOES  NOT  HAVE  A  "STATE  SINGLE 
POINT  OF  CONTACT.'  STATES  WTFHOUT 
"STATE  SINGLE  POINTS  OF  CONTACT" 
INCLUDE:  Alabama,  Alaska,  American 
Samoa,  Colorado,  Cormecticut,  Kansas, 
Hawaii.  Idaho.  Louisiana,  Massachusetts. 
Patau,  MinnesoU.  Montana.  Nebraska,  New 
Jersey,  Oklahoma,  Oregon,  Pennsylvania, 
South  DakoU,  Tennessee,  Vermont,  Virginia. 
and  Washington.  This  list  is  based  on  the 
moat  current  information  provided  by  the 
Stale*.  Information  on  any  chaises  or 
appsaat  errors  should  be  provided  to  the 
Office  of  Management  and  Budget  and  the 
State  in  question.  Changes  ta  the  list  will 
only  be  made  upon  ferraal  quaation.  Ck 
to  the  list  will  only  be  made  upon  formal 
notification  by  the  State  Also,  this  listiag  i 
published  biannuaUy  in  the  Catalogue  of 
Federal  Domestic  Assistance, 
(FR  Doc,  97-17655  Filed  7-7-97;  8:45  am] 
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REMINDERS 

The  Items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  8,  1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Pork  from  Sonora.  Mexico; 
published  5-9-97 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Confidential  business 
informantion  safeguards; 
CFR  part  removed; 
published  7-8-97 

EQUAL  EMPLOYMENT 
OPPORTUNITY  COMMISSION 

Conflict  of  interests;  published 
7-8-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Advisers  between 
Commission  and  states; 
reallocation  of 
responsibilities;  put)lished 
5-22-97 

Correction;  published  6- 
18-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
British  Aerospace;  published 

6-3-97 
Fairchild;  published  5-13-97 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Combinations  amd 
owemership: 
Jurisdiction  over  motor 

finance  transactions; 

withdrawn;  published  7-8- 

97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Common  crop  insurance 
regulations: 


Tobacco:  comments  due  by 
7-16-97;  published  6-16- 
97 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Boll  Weevil  eradication  loan 
program;  implementation; 
comments  due  by  7-15- 
97;  published  6-16-97 

AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

l^eal  and  poultry  inspection: 
Sodium  acetate  arxl  sodium 
diacetate  use  as  flavoring 
agents;  comments  due  by 
7-18-97;  published  6-23- 
97 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Telecommunications  systems 
construction  policies  and 
procedures: 
Digital,  stored  program 
controlled  central  office 
equipment;  acceptance 
test  policy;  comments  due 
by  7-16-97;  published  6- 
16-97 
COIMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosplieric  Administration 
Fishery  conservation  and 
management: 
Alastta;  fishenes  of 
Exclusive  Economic 
Zone — 

At-sea  scale  certification 
program;  comments  due 
by  7-16-97;  published 
6-16-97 
Ice  and  slime  starxlard 
allowances  for 
unwashed  Pacific 
halibut  and  sat)lefish; 
comments  due  by  7-17- 
97;  published  6-17-97 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  selected  reserve 
dental  program  (TSRDP); 
comments  due  by  7-16- 
97;  published  5-16-97 
Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation: 
New  Federal  residential 
buildings;  energy 


efficiency  code;  comments 
due  by  7-14-97;  put>lished 
5-2-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Secondary  lead  smelters. 

new  and  existing; 

comments  due  by  7-14- 

97;  published  6-13-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

7-17-97;  published  6-17- 

97 
lllirx>is;  comments  due  by  7- 

17-97;  published  6-17-97 
Michigan;  comnwnts  due  Ijy 
'     7-14-97;  published  6-12- 

97 
South  Carolifia;  comments 

due  by  7-16-97;  published 

6-16-97 
Tennessee;  comments  due 

by  7-17-97,  published  6- 

17-97 
Virginia;  comments  due  by 

7-14-97;  published  6-13- 

97 
Wisconsin,  comments  due 

by  7-14-97;  published  6- 

12-97 
Pesticides;  tolerances  m  food, 
animal  feeds,  ar>d  raw 
agricultural  commodities: 
Cart)on  disulfide;  comments 

due  by  7-15-97;  published 

5-16-S7 
Clopyralid;  comments  due 

by  7-15-97;  published  5- 

16-97 
Propamocartj  hydrochlonde. 

comments  due  by  7-15- 

97;  published  5-16-97 
Pyridat)en;  comments  due 

by  7-15-97.  published  5- 

16-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Minnesota  et  al.;  comments 

due  by  7-14-97;  published 

5-29-97 
Missouri;  comments  due  by 

7-14-97;  published  5-29- 

97 
Television  broadcasting: 
Advanced  television  (ATV) 

systems;  digital 

technology  conversion; 

reporting  and 

recordkeeping 

requirements;  comments 

due  by  7-15-97;  published 

5-16-97 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Practice  and  procedure: 


Insured  status:  notification  of 
changes;  comments  due 
t>y  7-14-97:  published  5- 
14-97 

FEDERAL  ELECTION 
COMMISSION 

Rulemaking  petitions 
Prohibited  and  excessive 
contributions;  "soft 
money";  comments  due 
by  7-18-97;  putjitshed  6- 
18-97 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  tending  (Regulation 

Z): 

Home  equity  toan  market; 
d«sclosure  requiren>ents 
and  closed-end  mortgage 
toan  limitations;  heanngs: 
comments  due  by  7-18- 
97,  published  4-29-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Contracting  by  negotiation; 
Phase  I  rewnte. 
comments  due  by  7-14- 
97,  published  5-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

GRAB  or  pnor-sanctioned 

ingredients: 

Gntena  dantication, 
comments  due  by  7-1 5- 
97:  published  4-17-97 
Medical  devices 

Medical  device  corrections 
aial  removals:  reporting 
requirements,  comments 
due  by  7-18-97;  published 
5-19-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  buikjing  products 
standards  and  certification 
program,  use  of  matenals 
bulletins;  comments  due  by 
7-18-97;  published  5-19-97 
HUD-ovmed  properties: 
HUD-acquired  single  family 
property;  disposition: 
comments  due  by  7-14- 
97;  published  6-13-97 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Contracts  and  grants 
Indian  highway  safety 
program;  competitive  grant 
selection  cntena; 
comments  due  by  7-1 5- 
97,  published  5-16-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
speoes: 
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Alexander  archipelago  wort 
etc.,  comments  due  by  7- 
14-97;  published  6-12-97 
'oha  wai,  et  al.  (ten  plant 
taxa  from  Maui  Nui, 
Hawaii),  comments  due 
by  7-14-97;  puWished  5- 
15-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  arid 
abandoned  mine  land 
reclamation  plan 
sut)miss»ons: 

Utah;  comments  due  by  7- 
14-97;  puWished  6-13-97 
UkBOR  DEPARTMENT 
Mine  Safety  and  Health 
Adminiatration 
Coal,  metal  and  nonmetal 
mine  safety  and  health: 
Bool  and  rock  bolts  and 
accessones;  safety 
standards;  comment 
penod  extension; 
comments  due  by  7-14- 
97;  published  6-30-97 
NATK)t4AL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation. 
Phase  I  rewrte; 
comments  due  by  7-14- 
97;  published  5-14-97 
NUCLEAR  REGUOTORY 
COMMISSION 

Byproduct  matenal;  domestic 
licenstng: 

Radioactive  drugs  containing 
one  microcune  of  Mrtwn- 
14  urea;  distntHrtio*  to 
persons  for  >in  vivo? 
diagnostic  use;  comments 
due  by  7-16-97;  published 
6-16-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 


Secunties  Act  of  1933; 
section  18  covered 
secunties;  comments  due 
by  7-17-97,  published  6- 
17-97 
STATE  DEPARTMENT 

Visas;  immigrant 
documentation 

Diversity  immigrant  visa 
program;  lottery 
administration  fee; 
comments  due  by  7-16- 
97;  published  6-16-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations: 
Michigan;  comments  due  l)y 
7-15-97;  published  4-18- 
97 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules: 
Fees  for  air  traffic  services 

for  certain  flights  through 
U.S.-controlled  airspace; 
comments  due  by  7-18- 
97;  published  3-20-97 

Airworthiness  directives: 
Boeing;  comments  due  by 

7-17-97;  published  6-6-97 
Bomtjardier;  comments  due 

by  7-14-97;  published  6-4- 

97 
Raytheon;  comments  due  by 

7-18-97;  published  5-13- 

97 
Robinson  Helicopter  Co.; 

comments  due  by  7-18- 

97;  published  5-19-97 
Twin  Commander  Aircraft 

Corp.,  comments  due  by 

7-17-97;  published  5-9-97 

Class  E  airspace;  comments 
due  by  7-14-97.  put)lished 
5-28-97 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Compressed  natural  gas 
fuel  containers;  comments 
due  by  7-14-97;  published 
5-30-97 
Pilots  Records  Improvement 
Act  of  1996: 
National  Driver  Register 
information;  procedures 
tor  pilots  to  request  and 
air  carriers  to  receive; 
comments  due  by  7-18- 
97,  published  5-19-97 

TRANSPORTATION 
DEPARTMENT 
Surface  Transportation 
Board 

Contracts  and  exemptions: 
Rail  gerieral  exemption 
authority — 

Nonfen'ous  recyclables; 
comments  due  by  7-15- 
97;  published  5-23-97 
Rail  licensing  procedures: 
Commuter  rail  service 
continuation  subsidies  and 
discontinuance  notices; 
comments  due  by  7-14- 
97;  published  6-12-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Liquidity;  comments  due  by  7- 
14-97;  pubHshed  5-14-97 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 


available  online  at  fittp:// 

www.nara.gov/nara/fedreg/ 

fedreg.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-2470).  The 
text  will  also  be  made 
availat>le  on  the  Intemet  from 
GPO  Access  at  http-7/ 
www.access.gpo.gov/su_docs/. 
Some  laws  may  not  yet  be 
available. 

H.R.  36VP.L  105-23 

To  amend  section  2118  of  the 
Energy  Policy  Act  of  1992  to 
extend  the  Electric  and 
Magnetic  Fields  Research  and 
Public  Information 
Dissemination  program.  (July 
3,  1997;  111  Stat.  237) 

H.R.  1306rt».L  105-24 

Riegle-Neal  /Vmendments  Act 
of  1997  (July  3.  1997;  111 
Stat.  238) 

H.R.  1553^.L  105-25 

To  amend  the  President  John 
F.  Kennedy  Assassination 
Records  Collection  Act  of 
1992  to  extend  the 
authorization  of  the 
Assassination  Records  Review 
Board  until  September  30, 
1998.  (July  3.  1997;  111  Stat 
240) 

H.R.  1902^P.L  106-26 

Charitable  Donation  Antitrust 
Immunity  Act  of  1997  (July  3. 
1997;  111  Stat.  241) 
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Federal  Register 
Vol.  62,  No.  131 
Wednesday,  July  9,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  put)lished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Doci(et  No.  97-038-2] 

Gypsy  IMoth  Generally  Infested  Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the  gypsy 
moth  quarantine  and  regulations  by 
adding  areas  in  Ohio  and  West  Virginia 
to  the  list  of  generally  infested  areas. 
These  changes  affect  six  areas  in  Ohio 
and  five  areas  in  West  Virginia.  These 
actions  are  necessary  in  order  to  impose 
certain  restrictions  on  the  interstate 
movement  of  regulated  articles  to 
prevent  the  artificial  spread  of  gypsy 
moth. 

DATES:  Interim  rule  effective  July  9, 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  8, 1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-038-2,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03,  4700  River  Road, 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-03&-2.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATKM  CONTACT:  Ms. 
Coanne  E.  O'Hem,  Operations  Officer, 
Domestic  and  Emergency  Programs, 
PPQ,  APHIS,  suite  4C10,  4700  River 


Road  Unit  134,  Riverdale,  MD  20737- 
1236,  (301)  734-8247,  or  e-mail 
cohem@aphis.udsa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  gypsy  moth,  Lywantria  dispar 
(Linnaeus),  is  a  destructive  pest  of  forest 
and  shade  trees.  The  gypsy  moth 
regulations  (contained  in  7  CFR  301.45 
through  301.45-12,  and  referred  to 
below  as  the  regulations),  quarantine 
certain  States  because  of  the  gypsy 
moth,  and  restrict  the  interstate 
movement  of  certain  articles  from 
generally  infested  areas  in  the 
quarantined  States  to  prevent  the 
artificial  spread  of  the  gypsy  moth. 

In  accordance  with  §  301.45-2  of  the 
regulations,  generally  infested  areas  are, 
with  certain  exceptions,  those  areas  in 
which  a  gypsy  moth  general  infestation 
has  been  found  by  an  inspector,  or  each 
portion  of  a  State  which  the 
Administrator  deems  necessary  to 
regulate  because  of  its  proximity  to 
infestation  or  its  inseparability  for 
quarantine  enforcement  purposes  from 
infested  localities.  Less  than  an  entire 
State  will  be  designated  as  a  generally 
infested  area  only  if:  (1)  The  State  has 
adopted  and  is  enforcing  a  quarantine  or 
regulation  which  imposes  restrictions 
on  the  intrastate  movement  of  the 
regulated  articles  which  are 
substantially  the  semie  as  those  which 
are  imposed  with  respect  to  the 
interstate  movement  of  such  articles; 
and,  (2)  the  designation  of  less  than  the 
entire  State  as  a  generally  infested  area 
will  be  adequate  to  prevent  the  artificial 
interstate  spread  of  infestations  of  the 
gypsy  moth. 

Designation  of  Areas  as  Generally 
Infested  Areas 

We  are  amending  §  301.45-3(a)  of  the 
regulations,  which  lists  generally 
infested  areas,  by  adding  Belmont, 
Coshocton,  Harrison,  Holmes,  Monroe, 
and  Tuscarawas  Counties  in  Ohio;  and 
Doddridge,  Harrison.  Lewis,  Tyler,  and 
Upshur  Counties  in  West  Virginia  to  the 
list  of  generally  infested  areas. 

We  are  taking  this  action  because,  in 
cooperation  vsrith  the  States,  the  United 
States  Department  of  Agriculture 
conducted  surveys  that  detected  all  life 
stages  of  the  gypsy  moth  in  these  areas. 
Based  on  these  surveys,  we  determined 
that  reproducing  populations  exist  at 
significant  levels  in  these  areas. 


Eradication  of  these  populations  is  not 
considered  feasible  because  these  areas 
are  immediately  adjacent  to  areas 
currently  recognized  to  be  generally 
infested  and  therefore  subject  to 
continued  reinfestation. 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  because  of  the  possibility  that 
the  gypsy  moth  could  be  spread 
artificially  to  noninfested  areas  of  the 
United  States,  where  it  could  cause 
economic  loss  due  to  defoliation  of 
susceptible  forest  and  shade  trees. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  goo3^ cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 
will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  list  of 
generally  infested  areas  under  the  gypsy 
moth  quarantine  and  regulations  by 
adding  areas  in  Ohio  and  West  Virginia. 
Inunediate  action  is  necessary  in  order 
to  prevent  the  artificial  spread  of  gypsy 
moth  to  noninfested  areas  of  the  United 
States. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
that  this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  .^ct  in  our 
Final  Regulatory  Flexibility  Analysis. 
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Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests,  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  150bb,  ISOdd, 
150ee,  150ff,  161,  162.  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  §301.45-3.  paragraph  (a)  is 
amended  by  adding  areas  in  the  entries 
for  Ohio  and  West  Virginia,  in 
alphabetical  order,  to  read  as  follows: 

%  301 .45-3    Generally  infested  areas. 
(a)'   •   * 

Ohio 

•  •        •        •        * 

Belmont  County.  The  entire  county. 

***** 

Coshocton  County.  The  entire  county. 

***** 

Harrison  County.  The  entire  county. 
Holmes  County.  The  entire  county. 

***** 

Monroe  County.  The  entire  county. 

***** 

Tuscarawas  County.  The  entire 
county. 

•  «        •        *        * 

West  Virginia 


Doddridge  County.  The  entire  county. 

*  *         *         * 

Harrison  County.  The  entire  county. 

•  •        *         • 

Lewis  County.  The  entire  county. 


•        • 


•         * 


Tyler  County.  The  entire  county. 
Upshur  County.  The  entire  county. 


*        •        *        • 


Done  in  Washington,  DC,  this  1st  day  of 
July  1997. 
Craig  A.  Reed, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  97-17863  Filed  7-8-97;  8:45  ami 

SIUJNG  CODE  34ia-34-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  985 

[Docket  No.  FV-46-98&-4  FR] 

Spearmint  Oil  Produced  in  the  Far 
West;  Salable  Quantities  and  Allotment 
Percentages  for  the  1997-98  Marketing 
Year 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  final  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  handlers 
may  purchase  from,  or  handle  for, 
producers  during  the  1997-98 
marketing  year.  The  Spearmint  Oil 
Administrative  Committee  (Committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order 
for  spearmint  oil  produced  in  the  Far 
West,  recommended  this  rule  for  the 
purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  thus 
helping  to  maintain  stability  in  the 
spearmint  oil  market. 
DATES:  This  final  rule  becomes  effective 
July  10,  1997  and  applies  to  all 
spearmint  oil  handled  from  the 
t)eginning  of  the  1997-98  marketing 
year. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Curry,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  1220 
SW  Third  Avenue,  room  369,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2043:  Fax:  (503)  326-7440;  or  Anne  M. 
Dec,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division, 
AMS,  USDA,  room  2525,  South 
Building,  P.O.  Box  96456,  Washington, 
D.C.  20090-6456;  telephone:  (202)  720- 
2491;  Fax:  (202)  720-5698.  Small 


businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting:  Jay  Guerber,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  P.O. 
Box  96456,  room  2523-S,  Washington, 
DC  20090-6456;  telephone  (202)  720- 
2491;  Fax (202) 720-5698. 
SUPPLEMENTARY  INFORMATION:  This  Hnal 
rule  is  issued  under  Marketing  Order 
No.  985  (7  CFR  Part  985),  as  amended, 
regulating  the  handling  of  spearmint  oil 
produced  in  the  Far  West  (Washington, 
Idaho,  Oregon,  and  designated  parts  of 
Nevada  and  Utah),  hereinafter  referred 
to  as  the  "order."  This  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  withfececuUve  Order 
12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  Under  the  provisions  of 
the  marketing  order  now  in  effect, 
salable  quantities  and  allotment 
percentages  may  be  established  for 
classes  of  spearmint  oil  produced  in  the 
Far  West.  This  final  rule  establishes  the 
quantity  of  spearmint  oil  produced  in 
the  Far  West,  by  class,  that  may  be 
purchased  from  or  handled  for 
producers  by  handlers  during  the  1997- 
98  marketing  year,  which  begins  on  June 
1,  1997.  This  final  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Pursuant  to  authority  contained  in 
§§  985.50,  985.51,  and  985.52  of  the 
order,  the  Committee  recommended  the 
salable  quantities  and  allotment 


percentages  for  the  1997-98  marketing 
year  at  its  October  2, 1996,  meeting,  and 
reconfirmed  its  recommendation 
following  review  of  additional 
information  at  its  meeting  held  on 
November  14,  1996.  The  Committee 
recommended  the  establishment  of  a 
salable  quantity  and  allotment 
percentage  for  Scotch  spearmint  oil  with 
one  member  opposing  the  motion 
because  he  favored  the  establishment  of 
a  higher  salable  quantity  and  allotment 
percentage.  In  a  unanimous  vote,  the 
Committee  recommended  the 
establishment  of  a  salable  quantity  and 
allotment  percentage  for  Native 
spearmint  oil. 

This  final  rule  establishes  a  salable 
quantity  of  996,522  pounds  and  an 
allotment  percentage  of  55  percent  for 
Scotch  spearmint  oil,  and  a  salable 
quantity  of  1,125,351  poimds  and  an 
allotment  percentage  of  56  percent  for 
Native  spearmint  oil.  This  rule  limits 
the  amount  of  spearmint  oil  that 
handlers  may  purchase  from,  or  handle 
for,  producers  during  the  1997-98 
marketing  year,  which  begins  on  June  1 , 
1997.  Salable  quantities  and  allotment 
percentages  have  been  placed  into  effect 
each  season  since  the  order's  inception 
in  1980. 

The  U.S.  production  of  spearmint  oil 
is  concentrated  in  the  Far  West, 
primarily  Washington,  Idaho,  and 
Oregon  (part  of  the  area  covered  by  the 
order).  Spearmint  oil  is  also  produced  in 
the  Midwest.  The  production  area 
covered  by  the  order  accoimts  for 
approximately  75  percent  of  the  annual 
U.S.  production  of  both  classes  of 
spearmint  oil. 

When  the  order  became  effective  in 
1980,  the  United  States  produced  nearly 
100  percent  of  the  world's  supply  of 
Scotch  spearmint  oil,  of  which 
approximately  80  percent  was  produced 
in  the  regulated  production  area  in  the 
Far  West.  International  production 
characteristics  have  changed  in  recent 
years,  however,  with  foreign  Scotch 
spearmint  oil  production  contributing 
significantly  to  world  production. 
Although  still  a  leader  in  production, 
the  Far  West's  market  share  has 
decreased  to  approximately  65  percent 
of  the  world  total.  Thus,  in  recent 
marketing  years,  the  Committee  has 
taken  a  different  approach  in  its  method 
of  addressing  the  historical  fluctuations 
in  supply  and  price.  In  conjunction  with 
the  goal  of  maintaining  price  and  market 
stability,  the  Committee  seeks  a 
moderate  growth  rate  in  terms  of  total 
North  American  market  share.  The 
Committee's  recommendation  is 
intended  to  find  a  stable  price  level 
while  keeping  Far  West  Scotch 
spearmint  oil  in  a  competitive  and 


viable  position  in  the  international 
market.  To  that  end,  the  Committee  is 
targeting  a  specific  percentage  of  the 
North  American  market  share  for  use  in 
its  salable  quantity  and  allotment 
percentage  calculations.  For  1997-98, 
the  Committee  is  targeting  73  percent  of 
the  North  American  market,  compared 
to  the  nearly  65  percent  targeted  for  the 
1996-97  season.  Preliminary  figures 
indicate  that  the  Far  West  Scotch 
spearmint  oil  market  share  in  North 
America  will  reach  approximately  60 
percent  in  1996-97,  up  from  55  percent 
in  1995-96. 

The  order  has  contributed  extensively 
to  the  stabilization  of  producer  prices, 
which  prior  to  1980  experienced  wide 
fluctuations  from  year  to  year.  For 
example,  between  1971  and  1975  the 
price  of  Native  spearmint  oil  ranged 
from  S3. 00  per  pound  to  $11.00  per 
pouiul.  In  contrast,  under  the  order, 
prices  have  stabilized  between  $10.50 
and  $11.50  per  poimd  for  the  past  ten 
years.  With  approximately  90  percent  of 
U.S.  production  of  Native  spearmint  oil 
located  in  the  Far  West,  the  method  of 
calculating  the  Native  spearmint  oil 
salable  quantity  and  allotment 
percentage  primarily  utilizes 
information  on  price  and  available 
supply  as  they  are  affected  by  the 
estimated  trade  demand  for  Far  West 
Native  spearmint  oil. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  for  the  1997-98  marketing  year  is 
based  upon  the  Committee's 
recommendation  and  the  data  presented 
below. 

(1)  Class  1  (Scotch)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1, 
1997—309,927  pounds.  This  figure  is 
derived  by  subtracting  the  estimated 
1996-97  marketing  year  trade  demand 
of  900,000  pounds  from  the  revised 
1996-97  marketing  year  total  available 
supply  of  1,209,927  pounds. 

(B)  Estimated  North  American 
production  (U.S.  and  Canada)  for  the 
1997-98  marketing  year— 1,511,461 
pounds.  This  figvu«  is  an  estimate  based 
on  information  provided  to  the 
Committee  by  producers  and  buyers. 

(C)  Percentage  of  North  American 
market  targeted — 73  percent.  This  figure 
is  an  approximate  average  of  the 
recommended  target  percentages  made 
at  each  of  the  five  regional  producer 
meetings  held  throughout  the  Far  West 
production  area  during  the  month  of 
September,  1996. 

(D)  Total  quantity  of  Scotch  spearmint 
oil  needed  to  reach  targeted 
percentage — 1,103,367  poimds.  This 
figure  is  the  product  of  the  estimated 


1997-98  North  American  production 
and  the  targeted  percentage. 

(E)  Minimum  amount  desired  to  have 
on  hand  throughout  the  season — 
200,000  pounds.  Producers  at  all  of  the 
five  regional  meetings  had 
recommended  this  amount,  which 
continues  to  reflect  the  Committee's 
commitment  to  regain  market  share  by 
maintaining  a  minimum  quantity  on 
hand. 

(F)  Total  supply  required— 1,303,367 
pounds.  This  figure  is  derived  by  adding 
the  minimum  desired  on  hand  amount 
to  the  total  quantity  required  to  meet  the 
targeted  percentage. 

(G)  Additional  quantity  required — 
993,440  pounds.  "This  figure  represents 
the  actual  amount  of  additional  or  new 
oil  needed  to  meet  the  Committee's 
projections,  and  is  computed  by 
subtracting  the  estimated  carry-in  of 
309,927  pounds  from  the  total  supply 
required  of  1,303,367  pounds. 

(H)  Total  allotment  base  for  the  1997- 
98  marketing  year — 1,811,859  pounds. 

(1)  Computed  allotment  percentage — 
54.8  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
base. 

(J)  Recommended  allotment 
percentage — 55  percent.  This  is  the 
Committee's  recommendation  based  on 
the  computed  allotment  percentage. 

(K)  The  Committee's  recommended 
salable  quantity — 996,522  pounds.  This 
figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  1997-98  allotment  base. 

(2)  Class  3  (Native)  Spearmint  Oil 

(A)  Estimated  carry-in  on  June  1 , 
1997 — 71,764  pounds.  This  figure  is 
derived  by  subtracting  the  estimated 
1996-97  marketing  year  trade  demand 
of  1,162,500  pounds  from  the  revised 
1996-97  marketing  year  total  available 
supply  of  1,234,264  pounds. 

(B)  Estimated  trade  demand  (domestic 
and  export)  for  the  1997-98  marketing 
year — 1,212,500  pounds.  This  figiu* 
represents  an  average  of  buyer  estimates 
and  the  amounts  recommended  at  the 
regional  producer  meetings. 

(C)  Salable  quantity  required  from 
1997  production — 1,140,736  pounds. 
This  figure  is  the  difference  between  the 
estimated  1997-98  marketing  year  trade 
demand  and  the  estimated  carry-in  on 
Junel,  1997. 

(D)  Total  allotinaent  base  for  the  1997- 
98  marketing  year — 2,009,556  pounds. 

(E)  Computed  allotment  percentage — 
56.8  percent.  This  percentage  is 
computed  by  dividing  the  required 
salable  quantity  by  the  total  allotment 
base. 

(F)  Recommended  allotment 
percentage — 56  percent.  This  is  the 
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Committee's  recommendation  based  on 
the  computed  allotment  percentage. 

(G)  The  Committee's  recommended 
salable  quantity — 1,125,351  pounds. 
This  figure  is  the  product  of  the 
recommended  allotment  percentage  and 
the  total  1997-98  marketing  year 
allotment  base. 

The  salable  quantity  is  the  total 
quantity  of  each  class  of  oil  which 
handlers  may  purchase  from  or  handle 
on  behalf  of  producers  during  a 
marketing  year.  Each  producer  is 
allotted  a  share  of  the  salable  quantity 
by  applying  the  allotment  percentage  to 
the  producer's  allotment  base  for  the 
applicable  class  of  spearmint  oil. 

The  Committee's  recommended 
Scotch  spearmint  oil  salable  quantity  of 
996,522  pounds  and  allotment 
percentage  of  55  percent  are  based  oh 
anticipated  supply,  demand,  and  a 
targeted  percentage  of  the  North 
American  market  during  the  1997-98 
marketing  year.  The  Committee's 
recommended  Native  spearmint  oil 
salable  quantity  of  1,125.351  pounds 
and  allotment  percentage  of  56  percent 
are  based  on  anticipated  supply  and 
trade  demand  during  the  1997-98 
marketing  year.  The  salable  quantities 
are  not  expected  to  cause  a  shortage  of 
spearmint  oil  supplies.  Any 
unanticipated  or  additional  market 
demand  for  spearmint  oil  which  may 
develop  during  the  marketing  year  can 
be  satisfied  by  an  increase  in  the  salable 
quantities.  Both  Scotch  and  Native 
spearmint  oil  producers  who  produce 
more  than  their  annual  allotments 
during  the  1997-98  season  may  transfer 
such  excess  spearmint  oil  to  a  producer 
with  spearmint  oil  production  less  than 
his  or  her  annual  allotment  or  put  it  into 
the  reserve  pool. 

This  regulation  is  similar  to  those 
which  have  been  issued  in  prior 
seasons.  Costs  to  producers  and 
handlers  resulting  from  this  action  are 
expected  to  be  offset  by  the  benefits 
derived  from  a  stable  market,  a  greater 
market  share,  and  possible  improved 
returns.  In  conjunction  with  the 
issuance  of  this  rule,  the  Committee's 
marketing  policy  statement  for  the 
1997-98  marketing  year  has  been 
reviewed  by  the  Department.  The 
Committee's  marketing  policy,  a 
requirement  whenever  the  Committee 
recommends  volume  regulations,  fully 
meets  the  intent  of  section  985.50  of  the 
order.  During  its  discussion  of  potential 
1997-98  salable  quantities  and 
allotment  percentages,  the  Committee 
considered:  (1)  The  estimated  quantity 
of  salable  oil  of  each  class  held  by 
producers  and  handlers;  (2)  the 
estimated  demand  for  each  class  of  oil; 
(3)  prospective  production  of  each  class 


of  oil;  (4]  total  of  allotment  bases  of  each 
class  of  oil  for  the  current  marketing 
year  and  the  estimated  total  of  allotment 
bases  of  each  class  for  the  ensuing 
marketing  year;  (5)  the  quantity  of 
reserve  oil,  by  class,  in  storage;  (6) 
producer  prices  of  oil,  including  prices 
for  each  class  of  oil;  and  (7)  general 
market  conditions  for  each  class  of  oil. 
including  whether  the  estimated  season 
average  price  to  producers  is  likely  to 
exceed  parity.  Conformity  with  the 
Department's  "Guidelines  for  Fruit, 
Vegetable,  and  Specialty  Crop 
Marketing  Orders"  has  also  been 
reviewed  and  confirmed. 

The  establishment  of  these  salable 
quantities  and  allotment  percentages 
allow  for  anticipated  market  needs.  In 
making  its  recommendation,  the 
Committee  reviewed  available 
information  including  historical  sales 
and  changes  and  trends  in  production 
and  demand.  This  rule  also  provides 
spearmint  oil  producers  with 
information  on  the  amount  of  oil  which 
should  be  produced  for  next  season  in 
order  to  meet  anticipated  market 
demand. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  fRFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  the  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  8  spearmint  oil  handlers 
subject  to  regulation  under  the  order 
and  approximately  250  producers  of 
spearmint  oil  in  the  regulated 
production  area.  Of  the  250  producers, 
approximately  135  producers  hold  Class 
1  (Scotch)  spearmint  oil  allotment  base, 
and  approximately  115  producers  hold 
Class  3  (Native)  spearmint  oil  allotment 
base.  Small  agricultural  service  firms  are 
defined  by  the  Small  Business 
Administration  (SBAH13  CFR  121.601) 
as  those  having  annual  receipts  of  less 
than  $5,000,000,  and  small  agricultural 
producers  have  been  defined  as  those 
whose  annual  receipts  are  less  than 
$500,000. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  none  of  the  eight  handlers  regulated 
by  the  order  would  be  considered  small 


entities.  All  of  the  handlers  are  large 
corporations  involved  in  the 
international  trading  of  essential  oils 
and  the  products  of  essential  oils. 
Further,  the  Committee  estimates  that 
17  of  the  135  Scotch  spearmint  oil 
producers  and  10  of  the  115  Native 
spearmint  oil  producers  would  be 
classified  as  small  entities  under  the 
SBA  definition.  Thus,  a  majority  of 
handlers  and  producers  of  Far  West 
spearmint  oil  may  not  be  classified  as 
small  entities. 

The  Far  West  spearmint  oil  industry 
is  characterized  by  producers  whose 
farming  operations  generally  involve 
more  than  one  conunodity,  and  whose 
income  from  farming  operations  is  not 
exclusively  dependent  on  the 
production  of  spearmint  oil.  Qt>p 
rotation  is  an  essential  ctiltural  practice 
in  the  production  of  spearmint  oil  for 
weed,  insect,  and  disease  control.  A 
normal  spearmint  oil  producing 
operation  would  have  enough  acreage 
for  rotation  such  that  tke  total  acreage 
required  to  produce  the  crop  would  be 
about  one-third  spearsaist  and  two- 
thirds  rotational  crops.  An  average 
spearmint  oil  producing  farm  would 
thus  have  to  have  considerably  more 
acreage  than  would  be  planted  to 
spearmint  during  any  given  season. 
Most  spearmint  oil  producing  farms 
would  fall  into  the  SBA  category  of  large 
businesses  in  order  to  remain 
economically  viable  due  to  the  added 
costs  associated  with  the  production  of 
spearmint  oil. 

This  final  rule  establishes  the  quantity 
of  spearmint  oil  produced  in  the  Far 
West,  by  class,  that  handle*^  may 
purchase  from,  or  handle  for,  producers 
during  the  1997-98  marketing  year.  The 
Committee  recomHiended  this  rule  for 
the  purpose  of  avoiding  extreme 
fluctuations  in  supplies  and  prices,  and 
thus  help  to  maintain  stabili^  in  the 
spearmint  oil  market.  This  action  is 
authorized  by  the  provisions  of 
§§985.50,  985.51  and  985.52  of  the 
order. 

Small  speannint  oil  producers 
generally  are  not  extensively  diversified 
and  as  such  are  more  at  risk  to  market 
fluctuations.  Such  small  farmers 
generally  need  to  market  tkeir  entire 
annual  crop  and  do  not  have  the  luxury 
of  having  other  crops  to  cushion  seasons 
with  poor  spearmint  oil  returns. 
Conversely,  large  diversified  producers 
have  the  potential  to  endure  one  or 
more  seasons  of  poor  spearmint  oil 
markets  because  incomes  from  alternate 
crops  could  support  the  operation  for  a 
period  of  time.  Being  reasonably  assured 
of  a  stable  price  and  market  provides 
small  producing  entities  with  the  ability 
to  maintain  proper  cash  flow  and  to 


meet  annual  expenses.  Thus,  the  market 
and  price  stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Even  though  a  majority  of 
handlers  and  producers  of  spearmint  oil 
may  not  be  classified  as  small  entities, 
the  volume  control  feature  of  this  order 
has  small  entity  orientation. 

The  order  has  contributed  extensively 
to  the  stabilization  of  producer  prices, 
which  prior  to  1980  experienced  wride 
fluctuations  from  year  to  year.  For 
example,  between  1971  and  1975  the 
price  of  Native  speannint  oil  ranged 
from  $3.00  per  poimd  to  $11.00  per 
pound.  In  contrast,  under  the  order, 
prices  have  stabilized  between  $10.50 
and  $11.50  per  poimd  for  the  past  ten 
years. 

Alternatives  to  the  proposal  included 
not  regulating  the  handling  of  spearmint 
oil  during  the  1997-98  marketing  year, 
and  recommending  either  higher  or 
lower  salable  quantities  and  allotment 
percentages.  The  Committee  reached  its 
recommendation  to  establish  salable 
quantities  and  allotment  percentages  for 
both  classes  of  oil  after  careful 
consideration  of  available  information, 
including:  (1)  The  estimated  quantity  of 
salable  oil  of  each  class  held  by 
producers  and  handlers;  (2)  the 
estimated  demand  for  each  class  of  oil; 
(3)  prospective  production  of  each  class 
of  oil;  (4)  total  of  allotment  bases  of  each 
class  of  oil  for  the  current  marketing 
year  and  the  estimated  total  of  allotment 
bases  of  each  class  for  the  ensuing 
marketing  year;  (5)  the  quantity  of 
reserve  oil,  by  class,  in  storage;  (6) 
producer  prices  of  oil,  including  prices 
for  each  class  of  oil;  and  (7)  general 
market  conditions  for  each  class  of  oil. 
including  whether  the  estimated  season 
average  price  to  producers  is  likely  to 
exceed  parity.  Based  on  its  review,  the 
Committee  believes  that  the  salable 
quantity  and  allotment  percentage  levels 
recommended  will  achieve  the 
objectives  sought. 

Without  any  regulations  in  effect,  the 
Committee  believes  the  industry  would 
return  to  the  pattern  of  cyclical  prices  of 
prior  years,  as  well  as  suffer  the 
potentially  price  depressing 
consequence  that  a  release  of  the  nearly 
1,300.000  pounds  of  spearmint  oil 
reserves  would  have  on  the  market. 
According  to  the  Committee,  higher  or 
lower  salable  quantities  and  allotment 
percentages  would  not  achieve  the 
intended  balance  between  market  and 
price  stability,  and  market  share 
maintenance  and  growth. 

Aimual  salable  quantities  and 
allotment  percentages  have  been  issued 
for  both  classes  of  spearmint  oil  since 
the  order's  inception.  Reporting  and 


recordkeeping  requirements  have 
remained  the  same  for  each  year  of 
regulation.  Accordingly,  this  action  will ' 
not  impose  any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  spearmint  oil  producers 
and  handlers.  All  reports  and  forms 
associated  with  this  program  are 
reviewed  periodically  in  order  to  avoid 
unnecessary  and  duplicative 
information  collection  by  industry  and 
public  sector  agencies.  The  Department 
has  not  identified  any  relevant  Federal 
rules  that  duplicate,  overlap,  or  conflict 
with  this  final  rule. 

A  proposed  rule  was  published  in  the 
Federal  Register  (62  FR  942)  on  January 
7,  1997.  A  30-day  comment  period  was 
provided  to  allow  interested  persons  the 
opportunity  to  respond  to  the  proposal, 
including  any  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses.  Copies  of  the  rule 
were  fexed  and  mailed  to  the  Committee 
office,  which  in  t\im  notified  Committee 
members  and  spearmint  oil  producers 
and  handlers  of  the  proposed  action.  In 
addition,  the  Committee's  meetings 
were  widely  publicized  throughout  the 
spearmint  oil  industry  and  all  interested 
persons  were  invited  to  attend  and 
participate  on  all  issues.  A  copy  of  the 
proposal  was  also  made  available  on  the 
Internet  by  the  U.S.  Govenmaent 
Printing  Office. 

One  comment  was  received  from  the 
U.S.  Small  Business  Administration, 
Office  of  Advocacy,  regarding  the 
Department's  initial  regulatory 
flexibility  analysis  (IRFA).  The  SBA 
noted  that  a  brief  overview  of  the  facts 
supported  the  Department's  decision 
not  to  certify  the  proposal  as  not  having 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Further,  SBA  was  of  the  view  that  AMS 
should  flesh  out  some  of  its 
assumptions  and  statements. 

The  assumptions  and  statements  of 
concern  to  SBA  include  references  to 
the  feet  that  records  show  that  the 
marketing  order  has  contributed 
extensively  to  the  stabilization  of  grower 
prices,  which  prior  to  1980  experienced 
wide  fluctuations  from  year  to  year.  The 
commenter  questioned  whether  current 
information  suggested  that  the 
spearmint  oil  market  would  experience 
instability  under  today's  market 
conditions  without  the  order.  Also, 
based  upon  the  statement  in  the  IRFA 
that  the  Committee  reached  its 
recommendation  to  establish  salable 
quantities  and  allotment  percentages 
after  careful  consideration  of  all 
available  information,  the  commenter 
was  of  the  view  that  the  Committee 
seemed  to  be  privy  to  information  not 
contained  in  the  proposed  rule.  SBA 


went  on  to  raise  questions  concerning 
alternative  allotment  percentages  and 
quantities  of  spearmint  oil  producers 
must  have  in  order  to  survive. 

As  noted  earlier  in  the  regulatory 
flexibility  analysis,  the  market  and  price 
stability  provided  by  the  order 
potentially  benefit  the  small  producer 
more  than  such  provisions  benefit  large 
producers.  Although  a  majority  of 
handlers  and  producers  of  spearmint  oil 
may  not  be  classified  as  small  entities, 
the  volume  control  feature  of  this  order 
has  small  entity  orientation. 
Furthermore,  were  salable  quantity  and 
allotment  percentage  regulations  not 
issued,  the  Committee  believes  the 
industry  would  return  to  the  pattern  of 
cyclical  prices  of  prior  years,  as  well  as 
potentially  suffer  the  significant,  and 
likely  negative  economic  impact  that  a 
release  of  the  nearly  1.300,000  pounds 
of  spearmint  oil  reserves  would  have  on 
the  market. 

In  accordance  with  §  985.50  of  the 
order,  the  Committee  is  required  to 
submit  on  an  annual  basis  to  the 
Secretary  recommendations  for  volume 
regulations  deemed  necessary  to  meet 
market  requirements  and  establish 
orderly  market  conditions.  In 
determining  a  marketing  policy,  the 
Committee  is  required  to  consider 
certain  fectors  including  but  not  limited 
to  (1)  the  estimated  quantity  of  salable 
oil  of  each  class  held  by  producers  and 
handlers;  (2)  the  estimated  demand  for 
each  class  of  oil;  (3)  prospective 
production  of  each  class  of  oil;  (4)  total 
of  allotment  bases  of  each  class  of  oil  for 
the  ciurent  marketing  year  and  the 
estimated  total  of  allotment  bases  of 
each  class  for  the  ensuing  mu-keting 
year;  (5)  the  quantity  of  reserve  oil,  by 
class,  in  storage:  (6)  producer  prices  of 
oil.  including  prices  for  each  class  of  oil: 
and  (7)  general  market  conditions  for 
each  class  of  oil,  including  whether  the 
estimated  season  average  price  to 
producers  is  likely  to  exceed  parity. 

The  information  available  to  the 
Committee  includes  just  such 
information  as  is  contained  in  the 
marketing  policy  which  is  developed  by 
the  Committee.  At  the  public  meetings 
held  prior  to  the  Committee's 
recommendation  for  the  1997-98 
marketing  year  salable  quantities  and 
allotment  percentages,  the  marketing 
policy  was  considered  and  discussed. 
Further,  discussion  of  the  history  of  the 
marketing  order  and  market  conditions 
from  1980  to  the  present  represents 
some  of  the  background  and  experience 
that  is  brought  to  bear  in  arriving  at  a 
recommendation  for  regulation.  In 
making  its  recommendation,  the 
Committee  looked  at  and  considered 
current  and  prospective  marketing 
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conditions  to  determine  whether  the 
marketing  policy  considerations 
indicated  a  need  for  limiting  the 
quantity  of  spearmint  oil  in  a  particular 
class. 

Finally,  the  SB  A  questioned  why  the 
proposed  rule  did  not  contain  reference 
to  the  number  of  new  producers  who 
will  be  allocated  base  of  sufficient 
quantity  so  as  to  ensure  their  entry  into 
the  industry  next  season.  The 
procedures  for  determining  how  new 
producers  are  selected  and  how 
additional  allotment  bases  are 
distributed  is  provided  for  in  §§985.53 
and  985.153  of  the  order  and  its 
regulations  and  is  separate  from  this 
action.  Under  these  provisions,  an 
additional  V2  percent  of  the  current  total 
allotment  base  for  each  class  of 
spearmint  oil  is  annually  allocated  to 
new  producers.  For  the  1997-98 
marketing  year,  three  new  Class  1 
producers  were  issued  an  equal 
proportion  of  the  Scotch  spearmint  oil 
additional  allotment  base,  and  four  new 
Class  3  producers  were  issued  an  equal 
proportion  of  the  Native  spearmint  oil 
additional  allotment  base.  This 
increased  the  total  number  of  producers 
in  the  regulated  production  area  by 
nearly  three  percent.  As  provided  for  in 
§  985.153,  the  Committee  determined 
that  the  levels  of  issuance  for  the  1997- 
98  marketing  year,  approximately  3,000 
pounds  per  new  producer  for  Scotch 
spearmint  oil  and  2,500  pounds  per  new 
producer  for  Native  spearmint  oil.  are  at 
levels  sufficient  for  a  minimum 
economic  enterprise  to  produce  each 
class  of  spearmint  oil. 

Accordingly,  based  on  the  comment 
received,  no  changes  are  made  to  the 
rule  as  proposed. 

After  consideration  of  all  relevant 
matter  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declare  policy 
of  the  Act. 

It  is  further  found  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register  (5 
U.S.C.  553)  because  handlers  need  to  be 
able  to  ship  their  spearmint  oil  for  the 
1997-98  season  which  began  June  1, 
1997.  Further,  handlers  are  aware  of  this 
rule,  which  was  recommended  at  a 
public  meeting.  Also,  a  30-day  comment 
period  was  provided  for  in  the  proposed 
rule. 

List  of  Subjects  in  7  CFR  Part  985 

Marketing  agreements,  Oils  and  fats, 
Reporting  and  recordkeeping 
requirements.  Spearmint  oil. 


For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  985  is  amended  as 
follows: 

PART  985— MARKETING  ORDER 
REGULATING  THE  HANDLING  OF 
SPEARMINT  OIL  PRODUCED  IN  THE 
FAR  WEST 

1.  The  authority  citation  for  7  CFR 
Part  985  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  A  new  section  985.216  is  added  to 
read  as  follows: 

(Note:  This  section  will  not  appear  in  the 
Code  of^^ederal  Regulations.! 

§  965.21 6    Salable  quantities  and  allotoient 
percentages— 1997-98  marketing  year. 

The  salable  quantity  and  allotment 
percentage  for  each  class  of  spearmint 
oil  during  the  marketing  year  beginning 
on  June  1, 1997,  shall  be  as  follows: 

(a)  Class  1  (Scotch)  oil — a  salable 
quantity  of  996,522  pounds  and  an 
allotment  percentage  of  55  percent. 

(b)  Class  3  (Native)  oil — a  salable 
quantity  of  1,125,351  pounds  and  an 
allotment  percentage  of  56  percent. 

Dated:  July  2, 1997. 
Robert  C  Keeney, 

Director,  Fruit  and  Vegetable  Division. 
[PR  Doc.  97-17867  Filed  7-8-97;  8:45  am] 
BILUNG  CODE  3410-(I2-P 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1006 
[DA-87-03] 

Milk  in  the  Upper  Rorida  Marketing 
Area;  Suspension  of  Certain 
Provisions  of  the  Order 

AGENCY:  Agricultural  Marketing  Service, 

USD  A. 

ACTION:  Final  rule;  suspension. 

SUMMARY:  This  document  suspends 
indefinitely  certain  provisions  of  the 
Upper  Florida  Federal  milk  marketing 
order.  The  suspension  removes  the 
standard  that  a  cooperative  association 
operating  a  plant  have  at  least  50 
percent  of  the  producer  milk  of  its 
members  received  at  pool  distributing 
plants  to  retain  its  pool  plant  status. 
Florida  Dairy  Farmers  Association,  a 
cooperative  association  representing 
producers  whose  milk  is  pooled  on  the 
3  Florida  orders,  requested  the 
suspension.  The  suspension  is 
necessary  to  prevent  the  imeconomical 
and  inefficient  movements  of  milk. 

EFFECTIVE  DATE:  September  1,  J,99Z.  ., 


FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Room  2971,  South 
Building,  P.O.  Box  96456,  Washington, 
DC  20090-6456,  (202)  690-1932,  e-mail 
address:  Nicholas_Memoli@USDA.gov. 
SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  April  21,  1997;  published  April 
24,  1997  (62  FR  19939). 

The  Department  is  issuing  this  final 
rule  in  conformance  with  Executive 
Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  This  rule 
will  not  preempt  any  state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the  Secretary 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  5500,000  per 
year  criterion  was  used  to  establish  a 
production  guideljine  of  326,000  pp.unds 
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per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  January  1997,  the 
milk  of  80  producers  was  pooled  on  the 
Upper  Florida  Federal  milk  order.  Of 
these  producers,  23  were  below  the 
326,000-pound  production  gmdeline 
and  are  considered  to  be  small 
businesses.  A  majority  of  these 
producers  produce  more  than  100,000 
pourHs  per  month.  Of  the  total  number 
of  producers  whose  milk  was  pooled 
during  that  month,  all  were  members  of 
Florida  Dairy  Farmers  Association. 

In  January  1997,  there  were  2 
handlers  operating  2  plants  vmder  the 
Upper  Florida  order.  One  of  these 
would  be  considered  a  small  business. 

This  rule  suspends  indefinitely  part  of 
a  provision  of  the  Upper  Florida 
marketing  order  which  specifies  that  a 
cooperative  association  have  at  least  50 
percent  of  its  members'  producer  milk 
received  at  pool  distributing  plants  to 
retain  its  pool  plant  status.  The 
suspension  promotes  orderly  marketing 
of  milk  by  permitting  a  plant  operated 
by  a  cooperative  association  to  qualify 
as  a  pool  plant  with  minimal  deliv^es 
of  milk  by  the  cooperative  to  pool 
distributing  plants  in  the  maiiiet.  This 
facilitates  the  shipment  of  surplus  milk 
to  the  cooperative's  plant,  where  it  will 
then  be  concentrated  and  shipped  to 
distant  plants  for  its  ultimate 
disposition.  This  rule  lessens  the 
regulatory  impact  of  the  order  on  certain 
milk  handlers  and  tends  to  ensure  that 
dairy  formers  will  continue  to  have  their 
milk  priced  ujider  the  order  and  thereby 
receive  the  benefits  that  accrue  from 
such  pricing. 

PreUminary  Statenent 

This  order  of  suspension  is  issued 
pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  of  the  order  regulating  the  handling 
of  milk  in  the  Upper  Florida  marketing 
area. 

Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
April  24,  1997  (62  FR  19939)  concerning 
a  proposed  sxispension  of  certain 
provisions  of  the  order.  Interested 
persons  were  afforded  opportiuiity  to 
file  written  data,  viewrs  and  arguments 
theieon.  No  comments  were  received. 


After  consideration  of  all  relevant 
material,  including  the  proposal  in  the 
notice  and  other  available  information, 
it  is  hereby  found  and  determined  that 
the  following  provisions  of  the  order  do 
not  tend  to  effectuate  the  declared 
policy  of  the  Act: 

(1)  In  §  1006.7,  the  introductory  text 
of  paragraph  (c),  the  words  "50  percent 
or  more  of  the";  and 

(2)  In  §  1006.7,  paragraph  (c)(2). 

Statement  of  Consideration 

This  rule  suspends  indefinitely  part  of 
a  provision  of  the  Upper  Florida 
marketing  order  which  specifies  that  a 
cooperative  association  have  at  least  50 
percent  of  its  members'  producer  milk 
received  at  pool  distributing  plants  to 
retain  its  pool  plant  status. 

The  suspension  was  requested  by 
Florida  Dairy  Farmers  Association 
(FDFA),  a  cooperative  association 
representing  producers  whose  milk  is 
pooled  on  the  3  Florida  orders.  FDFA 
contends  that  the  suspension  of  the 
requirement  would  allow  the  continued 
pooling  of  the  cooperative's 
Jacksonville,  Florida,  plant  under  the 
Upper  Florida  order  irrespective  of  the 
quantity  of  producer  milk  received  at 
pool  distributing  plants.  With  assurance 
of  pooling,  surplus  producer  milk  from 
the  Tampa  Bay  and  Southeastern 
Florida  marketing  areas  could  be 
diverted  to  the  Jacksonville  plant  for 
processing  into  concentrated  milk  and 
shipment  to  manufacturing  plants.  Also, 
in  order  to  prevent  the  pooling  of  the 
Jacksonville  plant  under  another 
Federal  order,  FDFA  requested  the 
suspension  of  §  1006.7(c)(2),  which 
would  yield  regulation  of  the  plant  to 
another  Federal  order  if  the  plant  met 
the  other  order's  supply  plant  shipping 
requirements.  With  this  puagraph 
suspended,  however,  the  plant  would 
remain  regulated  under  the  Upper 
Florida  order  even  if  it  were  to  qualify 
as  a  pool  plant  imder  another  order. 

In  order  to  maintain  the  pooling  of  the 
cooperative  association's  manufactxuing 
plant,  a  suspension  of  the  pooling 
standard  specifying  that  a  cooperative 
association  have  50  percent  of  the 
producer  milk  of  its  members  received 
at  pool  distributing  plants  is  reasonable. 
The  suspension  is  found  to  be  necessary 
for  the  purpose  of  assuring  that 
producers'  milk  will  not  have  to  be 
moved  in  an  uneconomic  and  inefficient 
manner  to  assure  that  producers  whose 
milk  has  long  been  associated  with  the 
3  Florida  marketing  areas  will  continue 
to  benefit  from  pooling  and  pricing 
under  the  order. 

List  of  SahyectB  in  7  CFl  Part  10M 

Milk  marketing  orders. 


For  the  reasons  set  forth  in  the 
preamble  7  CFR  Part  1006  is  amended 

as  follows: 

PART  1006— MtLK  IN  THE  UPPER 
FLORIDA  MARKETING  AREA 

1 .  The  authority  citation  for  7  CFR 
Part  1006  continues  to  read  as  follows: 

Autliority:  7  U.S.C.  601-«74. 

§1006.7    [Suspended  In  part] 

2.  In  §  1006  7,  the  words  "50  percent 
or  more  of  the"  in  the  introductory  text 
of  paragraph  (c)  and  paragraph  (c)(2)  are 
suspended  indefinitely. 

Dated:  July  2.  1997. 
Michael  V.  Dunn. 
Assistant  Secretary.  Marketing  and 
Regulatory  Programs. 
(FR  Doc.  97-17868  Filed  7-8-97;  8:45  am] 
BILUNG  CODE  341(M>2-P 


NORTHEAST  DAIRY  COMPACT 
COMMISSION 

7  CFR  Part  1381 

Handler  Petition  Procedure;  interim 
Procedural  Rule;  Correction 

AGENCY:  Northeast  IDairy  Compact 

Commission. 

ACTKM:  Correction  to  interim  procedtiral 

rule. 

SUMMARY:  This  document  contains 
corrections  to  the  interim  procedural 
rule  published  by  the  Northeast  Dairy 
Compact  Commission  on  Monday  June 
30,  1997,  62  FR  35065.  The  interim 
prticedural  rule  established  a  procedure 
for  milk  handlers  to  petition  the 
Commission  for  administrative  relief 
from  operation  of  any  regulatory  order 
of  the  Commission  pursuant  to  Article 
VI,  section  16(b)  of  the  Compact. 
DATES:  Effective  date:  July  1,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Daniel  Smith,  Executive  Director, 
Northeast  Dairy  Compact  Commission, 
at  the  above  address  or  by  telephone  at 
(802)  229-1941  or  by  facsimile  at  (802) 
229-2028. 

SUPPLEMENTARY  INFORMATION:  As 
published  the  interim  procedural  rule 
contains  language  which  may  prove  to 
be  misleading  or  require  clarificadon. 
Accordingly,  the  interim  procedural 
rule  is  corrected  as  follows: 

Section  1381.3(h)  on  page  35066,  first 
column,  is  corrected  to  read  as  follows: 

11381.3    Contsnts  of  pelttttloA. 

•        •        *        *        • 

(h)  Petitioner's  prayer  for  relief  may 
include  a  request  that  payments  due  or 
payable  during  the  pendency  of  the 
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administrative  appeal  or  longer 
pursuant  to  §  1381.5(b),  be  placed  in  an 
escrow  account  established  by  the 
Commission.  If  a  request  for  escrow  is 
made,  petitioner  may  make  payment 
into  a  Commission  established  escrow 
account  while  the  Commission  rules 
upon  petitioner's  request  in  accordance 
with  §  1381.4(b)(5).  Any  petitioner  who 
refuses  to  make  payment  during  this 
period  shall  be  liable  for  payment  of 
interest  on  such  withheld  funds,  at  the 
federal  statutory  rate  set  forth  in  28 
U.S.C  1961,  plus  such  additional 
penalties  as  are  appropriate  under 
Article  VI,  Section  17  of  the  Compact. 
Daniel  Smith, 
Executive  Director 
(FR  Doc.  97-17846  Filed  7-8-97:  8:45  am] 

BILLING  CODE  1680-01-(> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  Uo.  97-CE-35-AD;  Amendment  3*- 
10070;  AD  97-12-06] 

RiN2120-AA64 

Airworthiness  Directives;  Cessna 
Aircraft  Company  Model  172R 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
97-12-06,  which  was  sent  previously  to 
known  U.S.  owners  and  operators  of 
certain  Cessna  Aircraft  Company 
(Cessna)  Model  172R  airplanes.  This  AD 
requires  checking  the  clearance  between 
both  the  gascolator  and  cowling  area 
and  the  tailpipe  and  cowling  area,  and 
modifying  these  areas  immediately  if 
any  evidence  of  rubbing  at  either 
location  is  found  or  modifying  the 
gascolator  to  cowling  area  within  a 
certain  time  period  if  no  evidence  of 
rubbing  at  either  location  is  found.  This 
AD  results  from  an  occurrence  of  fuel 
loss  on  a  Cessna  Model  172R  airplane, 
which  was  severe  enough  to  force  an 
emergency  landing.  Investigation  of  the 
occurrence  reveals  that  the  cowling 
knocked  the  gascolator  drain  valve  off 
the  gascolator.  The  actions  specified  by 
this  AD  are  intended  to  prevent  the 
cowling  from  rubbing  against  the 
gascolator  drain  valve  or  the  tailpipe, 
which  could  result  in  fuel  loss  and 
engine  stoppage. 


DATES:  Effective  July  15. 1997,  to  all 
persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  97-12-06,  issued  June  6.  1997, 
which  contained  the  requirements  of 
this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  15, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  12,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Assistant  Chief  Counsel, 
Attention:  Rules  Docket  97-CE-35-AD. 
Room  1558.  601  E.  12th  Street,  Kansas 
City,  Missoiui  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the 
Cessna  Aircraft  Company,  Product 
Support,  P.O.  Box  7706,  Wichita, 
Kansas  67277.  This  information  may 
also  be  examined  at  the  Rules  Docket  at 
the  address  above,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  7th  Floor,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Paul  O.  Pendleton,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4143;  facsimile  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  June  6,  1997,  the  FAA  issued 
priority  letter  AD  97-12-06.  which 
applies  to  certain  Cessna  Model  172R 
airplanes.  That  AD  resulted  from  an 
occurrence  of  fuel  loss  on  one  of  these 
airplanes,  which  was  severe  enough  to 
force  an  emergency  landing. 
Investigation  of  the  occurrence  revealed 
that  the  cowling  knocked  the  gascolator 
drain  valve  off  the  gascolator. 

Further  examination  of  the  design  of 
the  Model  172R  airplanes  shows  that 
this  condition  exists  when  the  tailpipe 
vibrates,  during  some  starting 
conditions,  into  the  cowling.  The 
cowling  then  rubs  against  the  gascolator 
drain  valve,  knocking  the  gascolator 
drain  valve  off  the  gascolator.  and 
causing  fuel  to  drain  from  the  airplane 
at  an  extremely  high  flow  rate.  This 
results  in  engine  stoppage  with 
consequent  forced  landing  or  crash 
landing. 

Discussion  of  the  Applicable  Service 
Information 

The  FAA  has  reviewed  and  approved 
Cessna  Service  Bulletin  SB97-28-01, 


dated  June  6,  1997.  This  service  bulletin 
includes  procedures  for  modifying  the 
gascolator  to  cowling  clearance  and 
tailpipe  to  cowling  clearance. 

The  FAA's  Determination  and 
Explanation  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Cessna  Model  172R 
airplanes  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  97-12-06 
to  prevent  the  cowling  from  rubbing 
against  the  gascolator  drain  valve  or  the 
tailpipe,  which  could  result  in  fuel  loss 
and  engine  stoppage.  The  AD  requires 
checking  the  clearance  between  both  the 
gascolator  and  cowling  area  and  the 
tailpipe  and  cowling  area,  and 
modifying  these  areas  immediately  if 
any  evidence  of  rubbing  at  either 
location  is  found  or  modifying  the 
gascolator  to  cowling  area  within  10 
hours  time-in-service  (TIS)  if  no 
evidence  of  rubbing  at  either  location  is 
found.  Accomplishment  of  the 
modifications  is  in  accordance  with 
Cessna  Service  Bulletin  SB97-28-01  if 
rubbing  is  evident,  or  in  accordance 
with  Figure  1  of  this  AD  if  no  rubbing 
is  evident. 

Determination  of  the  Efiiective  Date  of 
the  AD 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
lettters  issued  on  June  6,  1997.  to  known 
U.S.  operators  of  certain  Cessna  Models 
172R  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  safety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
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suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-35-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  luisafe  condition  in  aircraft, 


and  is  not  a  "significant  regulatory- 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-12-06    Ceasna  Aircraft  Companjr: 

Amendment  39-10070;  Docket  No.  97-CE- 
35- AD. 


Applicability:  Mode\  172  airplanes,  serial 
numbers  17280001  through  17280081. 
certificated  in  any  category 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approvaf  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated  in  the 
body  of  this  AD,  unless  already 
accomplished,  except  to  those  operators 
receiving  this  action  by  priority  letter  issued 
June  6. 1997,  which  made  these  actions 
effective  immediately  upon  receipt. 

To  prevent  the  cowling  from  rubbing 
against  the  gascolator  drain  valve  or  the 
tailpipe,  which  could  result  in  fuel  loss  and 
engine  stoppage,  accomplish  the  following: 

(a)  Prior  to  further  flight  after  the  effective 
date  of  this  AD.  check  the  clearance  between 
both  the  gascolator  and  cowling  area  and  the 
tailpi(>e  and  cowling  area  for  evidence  of 
rubbing. 

(1)  If  any  evidence  of  rubbing  is  found, 
prior  to  further  flight,  modify  both  the 
gascolator  and  cowling  area  and  tailpipe  and 
cowling  area  m  accordance  with  Cessna 
Service  Bulletin  Sfl97-28-01,  dated  June  6, 
1997. 

(2)  If  no  evidence  of  rubbing  is  found. 
repeat  the  check  in  paragraph  (a)  before  each 
flight,  and  within  the  next  10  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD.  modify  the  gascolator  and  cowling  area 
in  accordance  with  Figure  1  of  this  AD. 

BIUJNO  CODE  4aiO-1»-U 
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(b)  Modifying  both  the  gascolator  and 
cowling  area  and  tailpipe  and  cowling  area 
in  accordance  with  Cessna  Service  Bulletin 
SB97-28-01.  dated  June  6,  1997,  satisfies  all 
the  requirements  of  this  AD.  and  may  be 
accomplished  in  place  of  the  check  required 
by  paragraph  (a)  of  this  AD. 

(c)  The  check  required  by  paragraph  (a)  of 
this  AD  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  to  accomplish  the  modification 
requirements  of  this  AD  provided  no 
evidence  of  rubbing  is  found  during  the 
check  required  by  paragraph  (a)  of  this  AD. 

(1)  If  evidence  of  rubbing  is  found  in  either 
the  gascolator  to  cowling  area  or  the  tailpipe 
to  cowling  area  during  the  check  required  by 
paragraph  (a)  of  this  AD,  then  no  special 
flight  permits  will  be  granted. 

(2)  Prior  to  any  flight  granted  through  a 
special  flight  permit,  the  check  required  by 
paragraph  (a)  of  this  AD  must  be 
accomplished  again  to  assure  that  no 
evidence  of  rubbing  exists  in  either  the 
gascolator  to  cowling  area  or  the  tailpipe  to 
cowling  area.  If  evidence  of  rubbing  is  found 
in  either  the  gascolator  to  cowling  area  or  the 
tailpipe  to  cowling  area,  then  the  special 
flight  permit  is  not  valid. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  1801  Airport 
Road,  Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209.  The  request  shall  be 
forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Wichita  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

(f)  The  modifications  required  by  this  AD 
(if  evidence  of  rubbing  is  found)  shall  be 
done  in  accordance  with  Cessna  Service 
Bulletin  SB97-2&-01,  dated  June  6,  1997. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  the  Cessna  Aircraft  Company, 
Product  Support.  P.O.  Box  7706,  Wichita. 
Kansas  67277.  Copies  may  be  inspected  at 
the  FAA,  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Room  1558,  601  E. 
12th  Street,  Kansas  City,  Missouri,  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(g)  This  amendment  (39-10070)  becomes 
efifective  on  July  15,  1997,  to  all  persons 
except  those  persons  to  whom  it  was  made 
immediately  effective  by  priority  letter  AD 
97-12-06,  issued  June  6, 1997,  which 


contained  the  requirements  of  this 
amendment. 

Issued  in  Kansas  City,  Missouri,  on  June 
30.  1997. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 
[FR  E)oc.  97-17729  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  4910-ia-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

[Docket  No.  960712192-7160-02] 

RIN  0648-AD85 

Florida  Keys  National  Marine 
Sanctuary;  Supplemental  Final 
Regulatory  Flexibility  Analysis: 
Commercial  Treasure  Salvors 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Final  rule;  availability  of 
Supplemental  Final  Regulatory 
Flexibility  Analysis  (Supplemental 
FRFA). 

summary:  Pursuant  to  the  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  and  the  National  Marine 
Sanctuaries  Act,  NOAA  developed  a 
comprehensive  final  management  plan 
for  the  Florida  Keys  National  Marine 
Sanctuary  (FKNMS  or  the  Sanctuary). 
NOAA  issued  final  regulations  on 
January  30,  1997,  to  implement  that 
plan  and  govern  the  conduct  of 
activities  within  the  Sanctuary,  and 
modified  them  on  June  12,  1997. 
A  Final  Regulatory  Flexibility 
Analysis  (FRFA)  was  prepared  for  the 
final  regulations.  The  FRFA  was 
summarized  in  the  Federal  Register 
document  issuing  the  final  Sanctuary 
regulations  (62  FR  4578,  January  30,' 
1997),  and  its  availability  aimounced. 
The  Office  of  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  (SBA)  reviewed  the 
FRFA  and  received  several  comments 
critical  of  certain  portions  of  the  FRFA, 
mainly  with  regard  to  the  discussion  of 
submerged  cultural  resources  and  the 
impacts  on  treasure  salvors.  The  Office 
of  the  Chief  Counsel  for  Advocacy 
informally  suggested  to  NOAA  that  the 
portion  of  the  FRFA  on  treasure  salvage 
be  supplemented.  Consequently,  prior 
to  the  effective  date  of  the  final 


Sanctuarv'  regulations  [July  1.  1997) 
NOAA  prepared  a  Supplemental  FRF.^ 
covering  commercial  treasure  salvage. 
The  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management 
upon  reviewing  the  Supplemental  FRFA 
concluded  that  it  presented  no 
information  warranting  modifications  to 
the  final  regulations.  Consequently,  the 
Assistant  .^dminlst^ator  has  ratified  the 
final  regulations.  This  document 
summarizes  and  announces  the 
availability  of  the  Supplemental  FRFA. 
ADDRESSES:  Requests  for  a  copy  of  the 
Supplemental  Final  Regulatory 
Flexibility  Analysis:  Commercial 
Treasure  Salvage,  the  Final  Regulatory 
Flexibility  Analysis,  or  the  Final 
Management  Plan/Environmental 
Impact  Statement  should  be  submitted 
to  the  Sanctuary  Superintendent, 
Florida  Keys  National  Marine 
Sanctuarv,  P.O.  Box  500368.  Marathon, 
Florida  33050. 

FOR  FURTHER  INFORMATION  CONTACT: 
Billy  Causey.  Sanctuary  Superintendent, 
305/743-2437  or  Edward  Lindelof.  East 
Coast  Branch  Chief,  Sanctuaries  and 
Reserves  Division,  301/713-3137 
Extension  131. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  FKNTvlS  was  designated  by  an  act 
of  Congress  entitled  the  Florida  Keys 
National  Marine  Sanctuary  and 
Protection  Act  (FKNMSPA.  Pub.  L.  No. 
101-605)  which  was  signed  into  law  on 
November  16,  1990.  The  FKNMSPA 
directed  the  Secretary  of  Commerce  to 
develop  a  comprehensive  management 
plan  and  regulations  for  the  Sanctuary 
pursuant  to  sections  303  and  304  of  the 
National  Marine  Sanctuaries  Act 
(NMSA)  (also  known  as  Title  in  of  the 
Marine  Protection,  Research,  and 
Sanctuaries  Act  of  1972).  as  amended, 
16  U.S.C.  1431  et  seq).  The  NMSA 
authorizes  the  development  of 
management  plans  and  regulations  for 
national  marine  sanctuaries  to  protect 
their  conservation,  recreational, 
ecological,  historical,  research, 
educational,  or  aesthetic  qualities. 

The  authority  of  the  Secretary  to 
designate  national  marine  sanctuaries 
and  implement  designated  sanctuaries 
was  delegated  to  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 
by  the  Department  of  Commerce, 
Organization  Order  10-15,  §  3.01(z)  (Jan. 

II,  1988).  The  authority  to  administer 
the  other  provisions  of  the  isTMSA  was 
delegated  to  the  Assistant  Administrator 
for  Ocean  Services  and  Coastal  Zone 
Management  of  NOAA  by  NOAA 
Circular  83-38,  Directive'  05-50  (Sept. 
21,  1983,  as  amended). 
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NOAA  published  final  Sanctuary 
regulations  to  implement  the 
management  plan  on  January  30,  1997 
(62  FR  4578),  and  modified  them  on 
June  12.  1997  (62  FR  32154).  The 
effective  date  of  the  final  Sanctxiary 
regulations  is  July  1.  1997. 

n.  Regulatory  Flexibility  Act 

The  economic  impacts  to  commercial 
treasure  salvors  are  addressed  in  the 
Draft  and  Final  Environmental  Impact 
Statements;  the  assessment  conducted 
pursuant  to  E.O.  12866,  the  FRFA.  as 
well  as  in  the  Supplemental  FRFA. 

The  FRFA  was  summarized  in  the 
Federal  Register  document  issuing  the 
final  Sanctuary  regulations  (62  FR  4578, 
4605-4606),  and  its  availability 
announced.  The  Office  of  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA) 
reviewed  the  FRFA  and  received  several 
comments  critical  of  certain  portions  of 
the  FRFA.  mainly  with  regard  to  the 
treatment  of  submerged  cultural 
resources  and  the  impacts  on  treasure 
salvors.  At  SBA's  suggestion,  and 
because  of  the  time  provided  by  the 
forty-five  day  Congressional  review 
period  under  the  National  Marine 
Sanctuaries  Act,  NOAA  prepared  a 
supplement  to  the  FRFA  to  further 
address  the  comments  received  by  the 
SBA  regarding  commercial  treasure 
salvage.  The  following  provides  a 
summary  of  the  Supplemental  FRFA. 

Section  604(a)(1)  of  the  Regulatory 
Flexibility  Act  (RFA)  requires  that  the 
FRFA  contain  a  succinct  statement  of 
the  need  for,  and  objectives  of,  the  nJe. 
The  FKNMSPA  mandated  the 
development  of  a  final  management 
plan  and  implementing  regulations  in 
order  to  protect  and  manage  Sanctuary 
resources  in  a  manner  which  facilitates 
multiple  uses  of  the  Sanctuary  which 
are  consistent  with  the  primary 
objective  of  resource  protection. 

Prior  to  Sanctuary  designation,  the 
recovery  of  artifacts  from  historic 
shipwrecks  by  treasure  hunters  and 
commercial  salvors  was  controlled  by  a 
£ontract  system  under  Florida  State  law 
and  the  maritime  admiralty  law  of  finds 
and  salvage  outside  State  submerged 
lands  and  waters.  The  statutory 
designation  of  the  FKNMS  in  1990  made 
historic  shipwreck  public  sanctuary 
resources,  just  like  the  coral,  seagrass 
beds  and  other  natural  resources  of  the 
Sanctuary.  Federal  historic  preservation 
law  generally  prohibits  the 
unauthorized  removal  and  privatization 
of  public  resources.  Therefore,  unless 
the  recovery  is  conducted  pursuant  to 
some  valid  pre-existing  Federal  or  State 
authorization  or  is  expressly  authorized 
by  a  Sanctuary  permit,  the  salvage  is 


prohibited.  The  Sanctuary  regulations 
include  a  permit  system  for  recovery 
and  privatization  of  public  resources 
under  certain  circumstances.  Without 
this  permit  system,  no  private  recovery 
would  be  lawful  under  the  existing 
Federal  Archaeological  Program  (FAP), 
the  underlying  Federal  Historic 
Preservation  Laws  and  the  NMSA. 

Section  604(a)(2)  of  the  RFA  requires 
a  summary  of  the  significant  issues 
raised  by  the  public  comments  in 
response  to  the  Initial  Regulatory 
Flexibility  Analysis  (IRFA),  a  summary 
of  the  assessment  of  the  agency  of  such 
issues,  and  a  statement  of  any  changes 
to  the  proposed  rule  as  a  result  of  such 
comments.  While  an  IRFA  was 
determined  not  to  be  require  for  the 
Draft  Management  PlanADraft 
Environmental  Impact  Statement  (DMP/ 
DEIS)  and  therefore  was  not  prepared,  a 
socioeconomic  impact  analysis  was 
conducted  and  was  summarized  in  the 
DMP/DEIS.  The  socioeconomic  impact 
analysis  stated  that  the  adverse  impacts 
were  exp>ected  to  be  minimal  for  several 
reasons,  including  past  and  present 
salvage  activities,  the  likelihood  of  new 
discoveries,  enactment  of  the 
Abandoned  Shipwreck  Act  and  other 
Federal  historic  preservation  laws,  and 
the  shift  of  the  treasure  salvage  industry 
away  from  the  Florida  Keys  to  waters 
outside  the  United  States,  particularly 
in  the  Caribbean.  NOAA  received 
comments  on  its  proposed  management 
of  submerged  cultiiral  resources  (SCRs) 
from  the  public,  and  for  the  most  part, 
treasure  salvors,  particularly  the 
Historic  Shipwreck  Salvage  Policy 
Council  (HSSPC),  throughout  the 
development  of  the  final  regulations  and 
management  plan,  as  well  as  comments 
received  by  the  SBA  on  the  FRFA. 
NOAA's  responses  to  these  conunents. 
and  a  description  of  what  changes  are 
made  in  the  final  regulations  and 
management  plan,  are  found  in  the 
Final  Management  Plan/Final 
Environmental  Impact  Statement,  final 
regulations,  FRFA  and  Supplemental^ 
FRFA.  The  issues  raised  in  the 
comments  received,  and  NOAA's 
responses  thereto,  address:  (1)  The  ban 
on  treasure  salvage;  (2)  penalties;  (3) 
prohibiting  treasure  hunting  and  not 
issuing  permits  for  private  profit;  (4) 
SCR  plan/permits  and  costs  to  treasure 
salvors'  businesses;  (5)  Special  Use 
Permits;  fees/waiver  in  SCR  Context;  (6) 
public  access  to  SCRs;  (7)  inventory  of 
SCRs — responsibility  &  expense;  and  (8) 
survey/inventory  permits. 

Section  604(a)(3)  requires  a 
description  of,  and  an  estimate  of,  the 
number  of  small  entities  to  which  the 
rule  will  apply  or  an  explanation  of  why 
no  such  estimate  is  available.  The  small 


businesses  that  directly  use  the 
Sanctuary  and  its  resources,  and 
therefore  will  be  subject  to  the 
Sanctuary  regulations,  include 
commercial  treasure  salvors.  The 
Supplemental  FRFA  describes  the 
creation  and  evolution  of  the  treasure 
hunting-commercial  salvage  industry; 
the  current  commercial  treasure  salvage 
industry  in  Florida  and  the  Florida 
Keys — professional  treasure  hunters, 
part-time  treasure  hunters,  and  amateur 
souvenir  collectors/hobbyists.  The 
Supplemental  FRFA  also  describes 
other  groups  interested  in  historic 
sanctuary  resources — recreational 
divers,  archaeologists,  historians, 
educators,  fishermen,  and  the  public. 

Section  604(a)(4)  requires  that  the 
FRFA  contain  a  description  of  the 
reporting,  recordkeeping  and  other 
compliance  requirements  of  the  rule, 
including  an  estimate  of  the  classes  of 
small  entities  which  will  be  subject  to 
the  requirement  and  the  type  of 
professional  skills  necessary  for 
preparation  of  the  report  or  record.  As 
discussed  in  the  FRFA,  the  Sanctuary 
regulations  require  that  permittees 
submit  status  reports  for  activities 
conducted  under  Sanctuary  permits. 
The  reporting  requirement  for  SCR 
permits  may  be  more  rigorous  than  the 
existing  State  contracts,  but  they  are 
necessary  to  preserve  historical  and 
archaeological  information  consistent 
with  existing  Federal  historic 
preservation  laws.  The  number  of  small 
entities  which  must  comply  with  this 
requirement  will  depend  on  the  number 
of  applicants;  expected  to  be  less  than 
20  per  year.  The  Supplemental  FRFA 
adds  that  as  regards  commercial  treasure 
salvors,  the  reporting  and  recordkeeping 
requirements  under  this  rule  is  limited 
to  the  SCR  permit  system  which 
consists  of:  (1)  A  survey /inventory 
permit  (phase  1);  (2)  a  research/recovery 
permit  (phase  2);  and  (3)  a  Special  Use 
Permit  for  deaccession/transfer  (phase 
3).  No  permit  is  required  for  the  search 
with  non-intrusive  remote  sensing 
devices.  However,  a  permit  is  required 
if  there  is  even  limited  excavation  for 
identification  purposes  because  of  the 
potential  loss  or  injiuy  to  Sanctuary 
resources  (natural  and  historic). 

Section  604(a)(5)  requires  a 
description  of  the  steps  taken  to 
minimize  the  significant  economic 
impacts  on  small  entities  consistent 
with  the  factual,  policy,  and  legal 
reasons  for  selecting  the  alternative 
adopted  in  the  final  rule  and  why  each 
one  of  the  other  significant  alternatives 
to  the  rule  considered  by  the  agency 
which  affect  the  impact  on  small 
entities  was  rejected.  In  the  25  year 
history  of  the  National  Marine 
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Sanctuary  Program,  and  consistent  with 
the  FAP,  conmiercial  treasure  salvage 
has  never  been  permitted  in  any 
national  marine  sanctuary  prior  to  the 
Sanctuary  plan.  The  final  Sanctuary 
regulations  and  management  plan,  as 
they  pertain  to  SCRs  and  commercial 
treasvue  salvage,  were  based  on  the 
meetings  with  and  comments  from 
treasure  salvors,  comments  from  historic 
preservationists,  and  the  public.  In 
response  to  comments,  the  final 
regulations  and  plan  reflect  changes  that 
were  made  in  an  effort  to  make  the 
permit  system  more  pragmatic  from  the 
perspective  of  the  commercial  treasure 
salvors  without  compromising  the 
primary  objectives  of  protecting 
significant  natural  and  historic 
sanctuary  resources.  In  particukr,  the 
final  plan  and  reguktions  contain  more 
detail  on  the  criteria  for  NOAA/Stale 
decisions  r^arding  the  circumstances 
when  SCRs  may  recovered  imder  the 
Sanctuary  permit  system.  The 
regulations  also  establish  a  system  by 
which  a  permittee  may  retain 
possession  of  the  SCRs,  make  money  off 
their  display,  and  in  cntain 
circiunstances,  be  able  to  privatize  the 
public  resource  for  sale,  traasfer  sr 
distribution  to  investors.  Other  changes 
to  the  regulations  are  frirther  described 
in  the  Supplemental  FRFA. 

The  SBA  also  received  an  E-raail  from 
the  Conch  CoalitioB  stating  that  the 
Florida  Keys  Marine  Life  Association 
had  just  become  aware  that  the 
Sanctuary  regulations  wouM'have 
significant  adverse  economic  impacts  on 
the  Florida  Keys  marine  life  industry 
and  that  the  FRFA  did  hot  preperiy  deal 
with  those  impacts.  The  E-saail  stated 
that  detailed  ccHnments  on  this  issue 
would  be  forthcoming  from  the  Florida 
Keys  Marine  Life  Association.  Sueh 
comments  were  never  received. 
Accordingly,  the  FRFA  has  not  been 
supplemented  wiA  respect  to  the 
Florida  Keys  marine  life  industry. 

A  copy  of  the  supplemental  FRFA 
may  be  obtained  upon  request. 

List  of  Suhfacti  m  15  CFl  Part  922 

Administrative  practice  and 
procedure,  Coastal  zone.  Education, 
Environmental  protection.  Marine 
resources,  Natural  resources,  Penalties. 
Recreation  and  recreation  areas. 
Reporting  and  recordkeeping 
requirements.  Research. 

Dated:  June  30, 1997. 
Hamcj  F—tar, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  h4anagement. 
(FR  Doc.  97-17709  Fil«i  7-«-97;  8:45  am) 
BHJJNQ  CODE  a61S-1S-4i 


DEPARTMENT  OF  BiERGY 
It  CFR  Part  35 


IDackat  Nos. 
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PfMiiollfig  Whotesata  Competition 
Tnpou^n  Open  Access  Non- 
DtscnfMnslOfy  TrmsiiNSSlon  Secvices 
by  PubNc  UWHIes;  nsoovery  of 
Slrandetf  Costs  by  Public  Utilities  and 
TfansflfHMflQ  vHlNiss 

agency:  Federal  Energy  Regulatory 

CemmissioB. 

ACnflN:  Final  rule;  order  denying 

motion  for  stay. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Conunission) 
denies  Ontario  Hydro's  motion  for  stay 
pending  judicial  review  of  the 
reciprocity  provision  of  Order  No.  888 
as  it  applies  to  transmission-owning 
foreign  electric  utilities.  Based  on  the 
limited  information  provided  by  Ontario 
Hydro,  the  Conunissian  could  not 
conclude  that  Ontario  Hydro  has 
demonstrated  on  this  record  that  justice 
requires  a  stay. 

PM  HWnWEW  tNTOWMATlOW  CONTACT:  Lois 
D.  Casbell.  Secretary.  (202)  208-0400. 
SUPPianNTAIIY  arOWMATION:  In 
addition  to  publishing  the  fidl  text  of 
this  document  in  the  Fmimn 
die  Commission  also  provides  all 
interested- persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
document  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E.,  Washington,  D.C 
20426. 

The  Commission  Issuance  Posting 
Sjrstem  (QPS),  an  electionic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-860-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  your  communications  software  to 
19200.  14400, 12000, 9600, 7200,  4800, 
2400,  or  1280  bps,  full  duplex,  no 
parity,  8  date  bits  and  1  stop  bit  The 
full  text  of  this  order  will  be  available 
on  OPS  in  ASCII  and  WordPerfect  6.1 
format.  CIPS  user  assistance  is  available 
at  202-288-2474. 

CIPS  is  also  available  through  the  Fed 
World  system.  Telnet  software  is 
required.  To  access  CIPS  via  the 
Internet,  point  your  brotvser  to  the  URL 
address:  http://www.fedworld.gov  and 
select  the  "Go  to  the  Fed  World  Telnet 


Site"  button.  When  your  Telnet  software 
connects  you,  log  on  to  the  FedWorld 
system,  scroll  down  and  select 
FedWorld  by  typing:  1  and  at  the 
command  line  then  typing:  /go  FERC. 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  (^kette 
in  WordPerfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  886  First  Street,  N.E., 
Washington,  DC.  20426. 

Before  Commissioners:  )ames ).  Hoecker, 
Chainnsn:  Vicky  A.  B«il«y,  William  L 
Massey.  and  DoBald  F.  Suita,  )r. 


Ordfer  Denyiag 


Stay 


Issued  June  20. 1997. 

On  May  2, 1997,  Ontario  Hydro  fHed 
a  motion  for  stey  pending  judicial 
review  of  the  provision  of  Order  No. 
888  ■  "requiring  transmission-owning 
foreign  electric  utilities  to  provide  open- 
access  transmission  services  as  a 
condition  to  receiving  transmission 
access  from  transmission-owning  public 
utilities  in  the  United  States  (the  'Open- 
Access  Condition')."  2  On  May  16,  1997. 
the  Commission,  in  response  to  Ontario 
Hydro's  motion,  issued  an  order 
clarifying  the  reciprocity  condition  of 
Order  No.  888  and  requesting  additional 
information.^  Ontario  Hydro  submitted 
ite  response  on  May  23, 1997.  Based  on 
the  timited  information  provided  by 
Ontario  Hydro,  as  set  forth  below,  we 
cannot  conclude  that  Ontario  Hydro  has 
demonstrated  on  this  record  that  justice 
reqtiires  a  stey.  We  therefore  deny 
Ontario  Ftydro's  notion. 


A.  Motion  for  Stay 

Ontario  Hydro  is  a  Canadian  utility 
that  historically  has  sold  electric  power 
to  U.S.  purchasers.  K  claims  that  the 
Open-Access  Condition  will  "disrupt" 
its  entire  "forecasted"  S235  million 
(Canadian)  per  year  U.S.  export  business 
and  that  it  vvill  have  no  opportunity  to 
recover  any  of  its  losses. 

Ontario  Hydro  interprets  the  Open- 
Access  Condition  as  applying  "not  only 


'  Promoting  Wholesale  Competition  Through 
Open  Access  Non-Dischmimlory  Trmnsmission 
Services  ky  Public  Utilities  and  Recovery  of 
StraiMled  CoeU  by  Public  Utilities  and  Transmitting 
UtilitiM.  Order  No.  8S8,  61  FR  21540  (May  10. 
1996).  FERC  SUU  It  Rags  1  31,036  (1996).  order  on 
reft'g.  Order  No  888-A,  62  FR  12274  (March  14. 
1997).  FERC  StaU  k  Regs  1  31.04*  (1997),  rehg 
pending 

'  Motion  for  Stay  at  1 

'Order  aarifying  Order  No.  88S  Reciprocity 
Condition  and  Requesting  Additional  Infonnation. 
79  FEKC 1 61 .182  (May  16  Order). 
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to  sales  by  Ontario  Hydro  that  require 
delivery  by  Ontario  Hydro  to  points 
within  the  U.S.,  but  also  to  sales  by 
Ontario  Hydro  to  U.S.  purchasers  at  the 
Canadian  border,  which  do  not  require 
delivery  by  Ontario  Hydro  to  points 
within  the  U.S."  *  It  asserts  that  it  will 
lose  all  of  these  sales  because  it  "cannot 
allow  the  required  open  access  into 
Ontario  without  the  approval  of  the 
Ontario  Government,  which  will  require 
a  complete  restructuring  of  the 
Province's  electric  power  system  and 
the  resolution  of  a  number  of  very 
complex  financial  and  other  issues." ' 

Ontario  Hydro  asserts  that  its  motion 
for  stay  satisfies  the  test  for  granting  a 
stay  and  maintains,  among  other  things, 
that  it  will  sustain  substantial 
irreparable  injury  without  a  stay.  In 
particular,  it  alleges  that  Order  No.  888 
has  precluded  Ontario  Hydro  and  its 
U.S.  purchasers  from  obtaining 
transmission  services  from 
interconnected  utilities  in  the  Michigan 
Electric  Coordinated  System  (MECS) 
and  Niagara  Mohawk  Power 
Corporation,  has  resulted  in  Ontario 
Hydro  sales  to  a  U.S.  customer  being 
interrupted  by  the  MECS  utilities,  and 
has  allowed  MECS  utilities  to  obtain 
commercially  sensitive  market 
information  from  Ontario  Hydro.  It 
further  asserts  that  a  stay  would  not 
cause  harm  to  any  other  party  and  that 
a  stay  is  in  the  public  interest  by 
keeping  existing  competitors  in  the  bulk 
power  market.  Finally,  Ontario  Hydro 
asserts  that  it  is  likely  to  succeed  on  the 
merits  because  the  Commission  "lacks 
express  statutory  authority  for  issuance 
of  this  rule,  an  appellate  couri  has 
rendered  a  contemponmeous  decision 
that  undermines  the  Commission's 
authority  to  issue  the  new  regulation,^ 
and  the  Commission's  rule  is 
inconsistent  with  U.S.  obligations  under 
an  international  trade  agreement." ' 

B.  Responses  to  Motion  for  Stay 

On  May  13,  1997,  Consumers  Energy 
Company  (Consumers)  and  Detroit 
Edison  Company  (Detroit  Edison)  filed  a 
preliminary  joint  answer  opposing  the 
motion  for  stay  (Preliminary  Joint 


'MotionforStay  at  2. 

»W. 

*  Motion  for  Stay  at  7-8.  Ontario  Hydro  cites 
Altamont  Gas  Tmnsmission  Company  v.  FEBC.  92 
F.3d  1239  (DC.  Cir.  1996),  cert,  denied  sub  nom 
Indicated  Expansion  Shippers  v.  FERC,  117  S.CL 
1568(1997). 

'  Motion  at  8  and  1 1 .  Ontario  Hydro  references 
the  North  American  Free  Trade  Agreement 
(NAFTA).  Article  301,  see  32-3  Infl  Legal  Materials 
682  (1993):  19  U.S.C.A.  §3301  et  seq.  (1995  Supp.) 
(legislation  implemeoting  NAFTA),  and  the  General 
Agreement  on  Tariffs  and  Trade  (GATT),  61  StaL 
AS.  A18-A19(1947). 


Answer).*  They  explain  that  Consumers, 
Detroit  Edison  and  Ontario  Hydro  are 
parties  to  an  Interconnection  Agreement 
under  which  Ontario  Hydro  continues 
to  sell  power  into  the  United  States 
through  buy-sell  transactions.  In 
particular,  they  provide  data  showing 
that  during  1996  Ontario  Hydro  sold 
$54,537,600  of  electric  power  pursuant 
to  the  Interchange  Agreement  and 
$24,821,554  of  electric  power  during  the 
first  four  months  of  1997.'  Thus,  they 
argue,  Ontario  Hydro  cannot  show  that 
it  will  be  harmed  by  a  denial  of  a  stay 
because  it  is  able  to  sell  power  in  the 
United  States  despite  the  reciprocity 
condition  of  Order  No.  888«nd  Ontario 
Hydro's  lack  of  a  reciprocal  open  access 
tariff. 

On  May  16,  1997,  Hydro-Quebec  filed 
an  answer  opposing  the  motion  for  stay. 
It  seeks  assurance  that  any  action  the 
Commission  takes  concerning  Ontario 
Hydro's  motion  will  not  delay  the 
Commission's  ruling  on  HQ  Energy 
Services  (U.S.)  Inc.'s  (an  affiliate  of 
Hydro-Quebec)  request  for  market-based 
rate  authority  in  Docket  No.  ER97-«51- 
000. 

C.  Commission  Order  of  May  16.1997 

By  order  issued  May  16. 1997,  the 
Commission  clarified  the  Order  No.  888 
reciprocity  condition  and  requested 
Ontario  Hydro  to  provide  additional 
information.  The  Commission  clarified 
that  the  revised  language  in  the  Section 
6  reciprocity  condition  in  the  pro  forma 
tariff  "does  not  impose  the  reciprocity 
condition  in  circumstances  where  a 
Canadian  utility  sells  power  to  a  U.S. 
utility  located  at  the  United  States/ 
Canada  border,  tide  to  the  electric 
power  transfers  to  the  U.S.  border 
utility,  and  the  power  is  then  resold  by 
the  U.S.  border  utility  to  a  U.S. 
customer  that  has  no  affiliation  with, 
and  no  contractual  or  other  tie  to,  the 
Canadian  utility."  Because  Ontario 
Hydro's  motion  contained  only  general, 
unsupported  allegations  of  harm  and 
did  not  contain  sufficient  information 
for  the  Commission  to  analyze  whether 
a  stay  is  appropriate,  the  Commission 
asked  Ontario  Hydro  to  respond  to  a 
number  of  specific  questions.  These 
questions  were  an  attempt  to  ascertain 
specifically  how  Ontario  Hydro  has 
conducted  transactions  with  U.S.  border 
utilities  and  U.S.  customers  both  pre- 
and  post-Order  No.  888,  whether 
Ontario  Hydro  was  indeed  being  denied 
transmission  access  as  a  result  of  Order 


■Consumers  and  Detroit  Edison  comprise  the 
MECS  System. 

*The  derivation  of  these  amounts  is  set  forth,  by 
month,  in  a  chart  attached  to  the  affidavit  of  )on  E. 
Weist,  Staff  Engineer,  Transmission  Operations,  for 
the  Michigan  Electric  Power  Coordinating  Center. 


No.  888  in  order  to  continue  historical 
transactions  with  U.S.  utilities,  and  the 
derivation  of  Ontario  Hydro's  claimed 
monetary  injury. 

D.  Further  Answer  of  Detroit  Edison 

On  May  19,  1997,  Detroit  Edison  filed 
a  further  answer  opposing  the  motion 
for  stay.i°  It  emphasizes  that  Ontario 
Hydro's  sales  have  not  been  "abrupUy 
halted,"  but  that  instead,  "exports  of 
electricity  from  Ontario  Hydro  to  the 
State  of  Michigan  during  the  first  four 
months  of  1997  totaled  1,359,238  Mwh, 
at  a  value  of  $24.8  million  of  sales,  as 
compared  with  exports  of  416,269  Mwh, 
at  a  value  of  $9.6  million  of  sales, 
dining  the  same  period  of  1996."  ^'  It 
points  out  that  Ontario  Hydro  is  party 
to  an  Interconnection  Agreement  under 
which  "Ontario  Hydro's  sales  to  United 
States  piut:hasers  are  continuing  in  the 
same  manner  Ontario  Hydro  has 
utilized  for  many  years  to  build  the 
export  business  it  now  claims  is 
threatened  by  the  requirements  of  Order 
No.  888."  12 

Detroit  Edison  further  explains  that 
the  alleged  interruption  of  sales  to  a 
U.S.  customer  (Toledo  Edison 
Company)  by  MECS  actually  was 
undertaken  as  a  buy/sell  transaction 
pursuant  to  the  Interconnection 
Agreement  and  that  "during  the  month 
of  April  1997,  Toledo  Edison  purchased 
632,144  megawatthours  of  energy 
produced  and  sold  by  Ontario  Hydro  in 
13  separate  transactions."  ^^ 

E)etroit  Edison  asserts  that  Ontario 
Hydro  has  not  demonstrated  a 
likelihood  of  success  on  the  merits  of  its 
appeal  because  the  Commission's  action 
was  fully  within  its  jurisdiction  and 
consistent  with  the  United  States' 
NAFTA  obligations.  It  also  asserts  that 
Ontario  Hydro  will  not  be  irreparably 
injured  by  the  denial  of  a  stay  as 
evidenced  by  the  continuing  and  even 
increasing  deliveries  of  energy  by 
Ontario  Hydro  to  MECS  since  issuance 


'"Also  on  May  19, 1997,  Consumers  filed  a 
summary  answer  to  Ontario  Hydro's  Motion  for 
Stay  concurring  with  the  arguments  contained  in 
Detroit  Edison's  Answer.  It  explains  that  it  is  not 
joining  with  Detroit  Edison's  Answer  simply 
because  Detroit  Edison's  Answer  includes  some 
factual  assertions  about  which  Consumers  has  no 
personal  knowledge. 

' '  Detroit  Edison  Answer  at  2. 

''Id.  Detroit  Edison  explains: 

The  electrical  transmission  facilities  of  Detroit 
Edison  have  been  directly  interconnected  with 
those  of  Ontario  Hydro  since  September,  1953.  and 
the  electrical  generation  and  transmission  networks 
io  Michigan  and  Ontario  are  coordinated  in 
accordance  with  the  provisions  of  an 
Interconnection  Agreement  between  Detroit  Edison, 
Consumers  Energy  Company  ("Consumers"),  and 
Ontario  Hydro  dated  as  of  {anuary  29. 1975.  as        . 
amended  )uly  20.  1976,  )une  21,  1979,  April  1, 
1985,  October  3.  1988.  and  February  1,  1991. 

"Detroit  Edison  Answer  at  6-7  and  13-14. 
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of  Order  No.  888.  Detroit  Edison  further 
asserts  that  a  stay  would  harm  other 
parties,  including  itself,  because  Ontario 
Hydro  would  be  permitted  to  compete 
in  the  United  States  with  Detroit  Edison 
and  other  U.S.  utilities,  but  Detroit 
Edison  and  other  U.S.  utilities  would 
not  be  able  to  compete  with  Ontario 
Hydro  in  Canada.  Finally,  Detroit 
Edison  declares  that  a  stay  would  not  be 
in  the  public  interest  because  it  would 
substantially  alter  the  status  quo  and 
permit  Ontario  Hydro  to  compete 
unfairly  in  the  United  States. 

E.  Response  of  Ontario  Hydro  to  May  16 
Order 

On  May  23,  1997,  Ontario  Hydro 
submitted  its  response  to  the 
Commission's  May  16  Order.  Ontario 
Hydro  declares  that  because  the 
Commission  clarified  that  buy/sell 
arrangements  that  include  a  contract, 
link  or  tie  between  Ontario  Hydro  and 
the  non-border  purchaser  are  subject  to 
reciprocity,  all  of  its  buy-resell 
transactions  (now  numbering  40)  will 
now  be  blocked  by  the  Open  Access 
Condition  unless  it  can  obtain  waivers. 

Ontario  Hydro  further  takes  issue 
with  the  scope  of  the  Commission's 
questions.  It  interprets  the  questions  as 
implying  that  "Ontario  HydLro  cannot  be 
suffering  much  injury  due  to  Orders  888 
and  888- A,  because  Ontario  Hydro  has 
been  conducting  some  sales  at  the 
international  border — essentially  under 
the  'old'  pre-Order  888  rules — and 
should  have  no  expectation  that  it  could 
participate  fully  under  the  new  rules 
established  by  the  Commission  for  the 
U.S.  wholesale  power  market."  '* 
Ontario  Hydro  believes  that  this 
approach  "does  not  fairly  reflect  the 
good  faith  contributions  Ontario  Hydro 
has  made  to  U.S.  utilities  and  other 
organizations  over  the  years  and  its 
rights  imder  the  U.S.  law  and  binding 
international  agreements."  '*  It 
maintains  that  it  is  entiUed  under  U.S. 
law  and  international  trade  agreements 
to  obtain  transmission  services  in  the 
United  States  on  the  same  terms  as  U.S. 
public  utilities. 

In  claiming  irreparable  harm,  Ontario 
Hydro  asserts  that — 

|i|t  would  be  a  mistake  for  the  Commission 
to  focus  narrowly  on  data  from  sales  under 
the  old  order  in  assessing  the  injury  caused 
by  the  Open-Access  Condition,  since  the 
injury  to  Ontario  Hydro  will  occur  under  the 
new  open-access  regulatory  regime  *   *   *. 
Ontario  Hydro  expects  to  sell  power  to  many 
of  these  power  marketers  and  other  non- 
border  utility  merchant  organizations,  if  the 
Open-Access  Condition  is  stayed  and  Ontario 


Hydro  is  not  forced  to  sell  only  to  U.S.  border 
utilities.  ['») 

Ontario  Hydro  adds  that  even  though  it 
has  made  sales  since  issuance  of  Order 
No.  888,  these  sales  will  "dwindle 
away"  once  U.S.  utilities  are  aware  of 
their  right  to  deny  foreign  utilities 
transmission  access  because  of  the 
reciprocity  condition. 

Ontario  Hydro's  response  does  not 
provide  the  majority  of  the  specific 
information  requested  by  the 
Commission,  but  instead  answers  the 
Commission's  questions  in  only  a  most 
general  manner.  In  response  to 
questions  concerning  the  derivation  of 
its  forecasted  $235  million  per  year  loss, 
Ontario  Hydro  states  that  its — 

lejlectric  power  sales  into  the  U.S.  fall  into 
three  main  categories,  those  in  which  (1) 
power  was  transmitted  to  the  U.S.  purchaser 
through  the  purchase  of  transmission 
services  by  the  purchaser,  (2)  power  was 
delivered  to  the  U.S.  purchaser  through  a 
buy-resell  arrangement,  and  (3)  power  was 
sold  directly  to  a  U.S.  border  utility.  Ontario 
Hydro's  historical  records  of  transactions  are 
based  on  billing  records.  These  detailed, 
auditable  records  state  to  whom  energy  was 
sold  (contractually)  and  the  revenues 
received.  However,  the  records  are 
voluminous  and  individual  sales  data  cannot 
be  provided  to  the  Commission  in  response 
to  the  May  16  Order.  However,  based  on  the 
experience  of  Ontario  Hydro  f>ersonnel  in  the 
Interconnect  Markets  Department,  Ontario 
Hydro  believes  that  approximately  one-third 
of  sales  fall  into  the  first  two  categories 
above,  i.e.,  have  not  been  to  an 
interconnected  U.S.  border  utility — at  least 
with  respect  to  1997  year-to-date  sales.  Most 
of  the  sales  to  interconnected  U.S. -border 
utilities  for  their  own  use  have  been  to 
E)etroit  Edison.  I '''I 

Ontario  Hydro  then  claims  that  it  has 
entered  into  agreements  with  "many" 
U.S.  utilities  and  power  marketers  and 
if  it  could  obtain  open-access 
transmission  in  the  United  States,  "it 
would  be  able  to  increase  sales  to  these 
entities  dramatically."  '* 

F.  Answer  of  Consumers  and  Detroit 
Edison  to  Ontario  Hydro  Response 

On  May  30,  1997,  Consumers  and 
Detroit  Edison  filed  a  joint  answer  to 
Ontario  Hydro's  Response.  They  attach 
to  their  response  a  copy  of  the 
international  border  agreement,  called 
the  Interconnection  Agreement,  which 
governs  the  transmission  of  energy  from 
Ontario  Hydro's  substations  on  the 
Canadian  side  of  the  border  to  the 
Detroit  Edison/Consumers  substations 
on  the  U.S.  side  of  the  border  and  the 
sale  of  energy  to  the  border  utilities; 
such  transmission  and  sales  are  subject 


to  the  jurisdiction  of  the  Department  of 
Energy  (DOE).  Consumers  and  Detroit 
Edison  argue  that  Ontario  Hydro's 
Response  fails  to  address  material 
aspects  of  the  Commission's  May  16 
Order  and  provides  incomplete  and 
ambiguous  responses  to  other  aspects. 
They  assert  that  Ontario  Hydro  &iled  to 
explain  its  steadily  increasing  buy/sell 
transaction  sales  to  U.S.  customers  since 
the  effective  date  of  Order  No.  888.  They 
also  assert  that  every  one  of  Ontario 
Hydro's  contracts  for  the  sale  of  power 
to  U.S.  piuxhasers  (other  than  a  border 
utility)  cannot  be  rendered  void  or 
voidable  because  in  transactions  where 
a  border  utility  in  a  buy-sell  transaction 
takes  title  to  power  and  energy  entering 
its  system,  "the  power  and  energy 
resold  and  transmitted  in  the  United 
States  is  its  own."  "  They  emphasize 
that  such  arrangements  are  the  only 
ones  authorized  under  the 
Interconnection  Agreement.  Moreover, 
they  state  that  while  Ontario  Hydro 
implies  that  it  has  a  formal  contractual 
arrangement  with  each  of  its  U.S. 
customers,  the  language  used  by  Ontario 
Hydro  suggests  that  its  agreements  with 
U.S.  customers  may  not  be  formal 
contracts.^ 

Consumers  and  Detroit  Edison  further 
argue  that  Ontario  Hydro  is  seeking 
preferential  access  to  transmission 
services  in  the  United  States  and  is 
seeking  "to  build  a  power  sales  business 
by  selling  in  the  United  States  at 
luiregulated.  market-based  rates  without 
meeting  any  of  the  requirements 
imposed  on  utilities  in  the  United  States 
for  market  rate  authorization."  ^' 

n.  Discussion 

Based  on  the  limited  information 
provided  to  us  by  Ontario  Hydro,  and  in 
light  of  the  additional  information  that 
has  been  submitted  by  Consumers  and 
Detroit  Edison  with  respect  to  ongoing 
trade  with  Ontario  Hydro,  we  cannot 
conclude  based  on  this  record  that  the 
requested  stay  is  warranted.  The 
overwhelming  failing  of  Ontario  Hydro's 
motion  for  stay  is  that  it  contains  not 
one  solid  figure  that  would  indicate  that 
Ontario  Hydro  is  suffering  or  may  suffer 
irreparable  harm  as  the  result  of  Order 
Nos.  888  and  888-A.  We  have  carefully 
reviewed  all  of  the  pleadings  and  other 
information  provided  in  this  case  and 
can  only  conclude  that  since  the 
effective  date  of  Order  No.  888  Ontario 
Hydro  has  continued  to  make  significant 
sales  to  U.S.  purchasers  contrary  to  its 
claim  that  "the  Open-Access  Condition 


'^Ontario  Hydro  Response  at  5-6. 
"W.ate. 


"Ontario  Hydro  Response  at  7-8. 
"Ontario  Hydro  Response  at  9-10. 
"Ontario  Hydro  Response  at  10. 


"Joint  Answer  at  4. 

"Ontario  Hydro  failed  to  provide  even  one  of  the 
40  "contracts"  to  which  it  refers. 
2>  joint  Answer  at  4  (footnote  omitted). 
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will  disrupt  Ontario  Hydro's  entire  $235 
million  per  year  U.S.  export  business, 
with  no  possibility  of  recovery  of 
losses."" 

Additionally,  from  what  we  can  glean 
from  the  filings  before  us,  it  appears  that 
while  historical  trade  with  U.S.  border 
utilities  has  not  been  disrupted  and  in 
fact  has  increased  since  Order  No.  888 
became  effective,  Ontario  Hydro's  real 
concern  may  be  the  potential  of  not 
being  able  to  increase  trade  with  non- 
border  utilities  in  the  future  through  the 
use  of  U.S.  open  access  tariffs. 
Ironically,  it  is  the  existence  of  the  open 
access  tariffs  required  by  Order  No.  888 
that  gives  rise  to  Ontario  Hydro's 
"expectation"  of  growing  trade  in  the 
United  States.  It  cannot  at  the  same  time 
claim  the  benefits  of  open  access 
transmission  and  object  to  one  of  the 
provisions  the  Commission  included  in 
Order  No.  888  to  ensure  that 
competition  takes  place  on  fair  terms. 
As  discussed  below,  we  do  not  believe 
that  Ontario  Hydro's  potential  to 
increase  trade  with  U.S.  non-border 
utilities  can  be  said  to  invoke 
irreparable  harm;  moreover,  we  believe 
that  to  excuse  Ontario  Hydro  from  the 
same  open  access  tariff  provisions  that 
apply  to  U.S.  non-public  utilities  would 
provide  an  undue  and  anticompetitive 
preference  to  Ontario  Hydro. 

Justice  Does  Not  Require  a  Stay 

Under  the  Administrative  Procedure 
Act,  the  Commission  will  grant  a  stay  if 
"justice  so  requires."  ^^  Ontario  Hydro 
based  its  motion  for  stay  on  a  broad 
array  of  general  statements  lacking  in 
any  specificity  or  evidentiary  support. 
Significantly,  it  failed  to  provide  the 
bulk  of  the  information  the  Commission 
sought  in  its  May  16  Order  in  order  to 
make  a  determination  as  to  how  the 
reciprocity  condition  might  apply  to 
Ontario  Hydro,  the  potential  dollar 
impact  on  Ontario  Hydro  of  applying 
the  reciprocity  condition,  and  whether 
justice  requires  a  stay.  Ontario  Hydro 
has  failed  to  show  that  justice  requires 
a  stay. 

Ontario  Hydro  has  failed  to 
demonstrate  that  Order  Nos.  888  and 
888-A  have  resulted  or  will  result  in  the 
stoppage  of  its  export  trade  to  the 
United  States.  With  regard  to  sales  that 
occur  through  Consumers  and  Detroit 
Edison  (the  MECS  utilities),  as 
Consumers  and  Detroit  Edison  indicate 
in  their  Joint  Preliminary  Answer  and 
Joint  Answer,  Ontario  Hydro  and  the 
MECS  utilities  continue  to  engage  in 
buy/sell  arrangements  under  the 
Interconnection  Agreement  and  the 


MECS  utilities  continue  to  provide  the 
transmission  necessary  to  deliver  the 
power  sold  by  Ontario  Hydro.  Based  on 
the  record  before  us,  it  appears  that 
Ontario  Hydro  has  not  been  a  customer 
under  the  MECS  utilities'  Order  No.  888 
open  access  tariffs  (thus  invoking  the 
tariff  reciprocity  provision),  but  rather 
the  MECS  border  utilities  either  have 
transmitted  the  power  pursuant  to  pre- 
existing unbundled  bilateral  agreements 
or  pursuant  to  their  own  tariffs 
(presumably  under  the  Order  No.  888 
tariff  since  July  9,  1996)  to  move  the 
electric  power  purchased  from  Ontario 
Hydro  to  the  customers  designated  by 
Ontario  Hydro;  in  other  words,  the 
MECS  utilities  have  been  taking  service 
under  their  own  open  access  tariffs  for 
historical  trades,  and  Ontario  Hydro  has 
continued  to  make  significant  sales  in 
the  United  States,  without  beiug 
subjected  to  the  reciprocity  condition.^"' 
With  respect  to  the  sales  that  Ontario 
Hydro  has  been  making  in  the  United 
States,  we  note  that  from  actual  monthly 
data  provided  by  Consumers  and  Detroit 
Edison  (the  only  actual  data  provided  in 
this  proceeding)  concerning  Ontario 
Hydro's  interchange  transactions  with 
MECS,  Ontario  Hydro  has  sold 
$58,975,770  of  power  to  MECS  during 
the  10  months  from  July  1996  (the 
month  in  which  Order  No.  888  became 
effective)  to  April,  1997  (the  last  month 
in  which  Detroit  Edison  had 
information  available)."  Moreover,  for 
the  first  four  months  of  1997  (post  Order 
No.  aaaf.  Ontario  Hydro  sold 
$24,821,554  of  power  to  MECS.  which 
is  $15,178,261  more  than  the 
comparable  period  for  1996  (pre  Order 
No.  888),  or  an  increase  in  sales  of  157 
percent.  Thus,  rather  than  Ontario 
Hydro's  dire  assertions  that  its  "entire 
$235  million  per  year  U.S.  export 
business"  will  be  disrupted  by  Order 
No.  888  and  that  its  sales  will  "dwindle 
away"  once  U.S.  utilities  become  aware 
of  reciprocity,  based  on  the  information 
in  this  record  it  appears  that  Ontario 
Hydro  has  actually  experienced  a 
significant  increase  in  sales  to  the 


"  Motion  for  Stay  at  1. 
"5  U.S.C.  §705(1994). 


''*Tbe  reciprocity  condilioD  of  the  open  access 
tariff  (section  6  of  the  tariff)  applies  to  third-party 
customers  that  talce  service  under  the  tariff.  As 
clarified  in  Oder  No.  888- A.  it  also  applies  to  any 
third-party  entity  in  the  chain  of  a  transaction  that 
involves  the  use  of  an  open  access  tariff  by  a  third- 
party  customer.  With  regard  to  sales  through  the 
MECS  border  utilities,  which  all  appear  to  be  buy- 
sell  transactions,  it  does  not  appear  on  this  record 
that  Ontario  Hydro,  any  of  the  40  power  purchasers 
with  whom  it  says  it  has  contracts,  or  any  other 
third  party  has  been  a  transmission  customer  under 
the  NffiCS  utilities'  open  access  tari%. 

^'  All  dollar  amounts  used  in  this  order  are  in 
Canadian  dollars.  As  reported  in  the  Wall  Street 
Journal  of  June  11,  1997,  the  exchange  rate  was  SI 
Canadian  equals  SO.  7208  U.S. 


United  States  since  the  effectiveness  of 
Order  No.  888. 

Ontario  Hydro,  essentially  ignoring 
these  increased  sales,  implies  that  it  is 
not  entirely  concerned  with  the 
historical  transactions  it  has  undertaken 
with  U.S.  utilities,  but  is  concerned 
with  additional  transactions  that  it  may 
enter  into  pursuant  to  the  open  access 
tariffs  of  U.S.  utilities,  and  that  these 
future  transactions  may  be  jeopardized 
by  the  reciprocity  condition  of  Order 
Nos.  888  and  888-A.  However,  in 
attempting  to  analyze  this  concern,  we 
are  again  faced  with  a  lack  of 
information  and  the  incomplete  answers 
provided  by  Ontario  Hydro  to  our 
questions.  For  example,  we  have  no  way 
of  knowing,  as  discussed  below,  the 
type  of  transactions  included  in  Ontario 
Hydro's  forecast  of  "$235  million  per 
year  U.S.  export  business"  and  whether 
any  of  that  amount  may  be  subject  to  the 
reciprocity  condition. 2*  Ontario  Hydro 
chose  not  to  provide  any  derivation  of 
that  forecasted  amount,  even  after  being 
requested  to  do  so  by  the  Commission 
in  its  May  16  Order.^^  \yithout  an 
understanding  of  the  composition  of  the 
forecasted  $235  million,  the 
Commission  finds  it  impossible  to 
determine  what  portion  of  the  $235 
million  may  involve  transactions  subject 
to  the  reciprocity  condition  and 
arguably  subject  to  loss  by  Ontario 
Hydro. 

The  significance  of  Ontario  Hydro's 
failure  to  explain  the  derivation  of  the 
$235  million  is  underscored  by  Ontario 
Hydro's  own  explanation  that  its 
electric  power  sales  into  the  United 
States  fall  into  three  categories:  "(1) 
power  was  transmitted  to  the  U.S. 
purchaser  through  the  purchase  of 
transmission  services  by  the  purchaser, 
(2)  power  was  delivered  to  the  U.S. 
purchaser  through  a  buy-resell 
arrangement,  and  (3)  power  was  sold 
directly  to  a  U.S.  border  utility."  ^s 
Ontario  Hydro  does  not  explain  in  any 
detail  how  the  buy-sells  under  Category 
(2)  are  accomplished,  including  the 
specifics  of  any  "contractual  or  other 
tie"  between  the  ultimate  purchaser  and 
Ontario  Hydro,  so  the  Commission 
cannot  definitively  determine  whether 


^'Similarly,  Ontario  Hydro  referenced  in  its 
Motion  for  Stay  an  historical  amount  of  S750 
million  in  gross  proceeds  from  the  sale  of  wholesale 
power  to  U.S.  purchasers  over  the  last  three  years, 
but  again  failed  to  provide  the  breakdown  of  that 
amount,  as  requested  by  the  Commission  in  its  May 
16  Order. 

^  The  fact  that  its  historical  records  of 
transactions  are  based  on  billing  records  that  are 
voluminous,  as  claimed  by  Ontario  Hydro  as 
justification  for  not  providing  the  information  to  the 
Commission,  is  no  reason  for  not  providing  the 
derivation  of  the  "forecasted"  $235  million. 

™  Ontario  Hydro  Response  at  9. 
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or  not  the  reciprocity  provision  of  the 
open  access  tariff  would  apply  to  this 
category.^'  However,  even  assuming  that 
the  first  two  categories  would  subject 
Ontario  Hydro  to  the  reciprocity 
condition,  but  not  the  third,  as  Ontario 
Hydro  implies,  it  is  significant  to  note 
that  Ontario  Hydro  itself  admits  that 
only  approximately  one-third  of  its  sales 
fall  into  the  first  two  categories,  thus 
leaving  two-thirds  of  its  sales,  or 
approximately  $157  million,  under 
category  three  and  not  subject  to 
reciprocity. '°  Moreover,  as  noted,  it  is 
not  clear  that  the  transactions  that 
Ontario  Hydro  has  placed  in  Category 
(2)  are  subject  to  reciprocity  since 
Ontario  Hydro  has  failed  to  inform  us  as 
to  whether  it,  its  non-border  utility 
purchasers  or  a  third-party  intermediary 
would  be  seeking  transmission  access 
under  the  Order  No.  888  tariff  to 
effectuate  the  buy-sells,  thus  invoking 
the  reciprocity  condition.  In  either  case, 
it  appears  based  on  this  record  that 
historical  sales  through  the  MECS 
utilities  have  continued,  with  the  MECS 
utilities  either  transmitting  power 
pursuant  to  pre-existing  unbundled 
bilateral  agreements  or  pursuant  to  their 
own  transmission  tariffs. 

Because  Ontario  Hydro  failed  to 
provide  any  of  the  detailed  information 
requested  by  the  Commission,  we 
cannot  calculate  how  much  of  the 
alleged  loss  of  sales  falls  into  each  of  the 
three  categories;  however,  we  ex]}ect 
that  the  vast  majority  of  the  estimated 
one-third  of  sales  falling  into  the  first 
two  categories  actually  fall  into  category 
2  because  neither  Ontario  Hydro  nor 
Detroit  Edison  has  made  any  reference 
to  actual  transactions  under  which  a 
U.S.  purchaser  obtained  transmission 
service  from  a  border  utility's  open 
access  tariff.  Since  Ontario  Hydro's  sales 
appear  to  have  continued  (and 
increased)  since  issuance  of  Order  No. 
888.  we  fail  to  see  how  there  can  be  any 
significant  harm  to  Ontario  Hydro  as  a 
result  of  Order  Nos.  888  and  888-A.  The 
transactions  with  the  MECS  utilities 
have  continued  since  the  effective  date 


''In  fact,  Ontario  Hydro  does  not  give  any  detail 
for  any  of  the  categories.  However,  reciprocity 
(unless  waived  by  the  transmission  provider  or  the 
Commission)  would  appear  to  apply  to  Category  (1) 
because  it  would  involve  the  use  of  the  open  access 
tariff  by  the  U.S.  customer  that  is  purchasing  power 
from  Ontario  Hydro.  Reciprocity  would  not  appear 
to  apply  to  Category  (3)  because  these  appear  to  be 
transactions  in  which  the  border  utility  is  the 
purchaser  and  re-sells  to  a  U.S.  customer  unknown 
to  Ontario  Hydro. 

'<>  While  Ontario  Hydro  provides  this  breakdown 
of  sales,  it  indicates  that  the  breakdown  is 
applicable  "at  least  with  respect  to  1997  year-to- 
date  sales."  leaving  one  to  guess  the  breakdown  of 
its  S235  million  forecast.  Moreover.  Ontario  Hydro 
fails  to  provide  the  Commission  with  the  year-to- 
date  sales  to  which  it  refers. 


of  Order  No.  888  and  appear  likely  to 
continue.  Moreover,  Ontario  Hydro  has 
not  demonstrated  that  any  of  its  40 
agreements  for  sales  to  U.S.  purchasers 
(other  than  the  U.S.  border  utilities) 
cannot  take  place  pursuant  to  the 
Interchange  Agreement. 

The  above  discussion  has  focused  on 
border  sales  through  the  MECS  utilities 
Consumers  and  Detroit  Edison.  While 
Ontario  Hydro  has  made  vague 
allegations  regarding  sales  that  v^ould 
require  it  to  use  Niagara  Mohawk's  open 
access  tariff,  it  has  failed  to  give  any 
detail  regarding  these  transactions.  For 
example,  it  has  not  described  the  New 
York  border  utilities  through  whom  it 
would  transmit  power  nor  provided 
copies  of  any  of  the  agreements  it  has 
with  these  or  other  U.S.  utilities  or 
customers,  nor  provided  any  other  of 
the  requested  information. 

Additionally,  in  the  affidavit  of  Bruce 
D.  Mackay,  attached  to  Ontario  Hydro's 
Motion  for  Stay,  Ontario  Hydro  asserts 
that  it  responded  to  three  specific 
requests  for  proposals  (RFPs)  for  the 
supply  of  electric  power  and  implies 
that  it  was  not  chosen  because  it  was 
unable  to  obtain  transmission  service. 
However,  seeking  to  clarify  the 
circumstances  involving  these  RFPs,  the 
Commission  sought  additional 
information  from  Ontario  Hydro.  For 
whatever  reason,  Ontario  Hydro  chose 
not  to  respond  to  our  question  of 
whether  it  could  not  make  the  trades 
because  it  was  denied  transmission 
access  by  a  U.S.  transmission  provider. 

With  regard  to  the  potentj'aAnability 
to  increase  trade  with  U.S.  utilities, 
Ontario  Hydro  has  failed  to  demonstrate 
that  this  constitutes  irreparable  harm. 
There  is  nothing  in  this  record  to 
indicate  that  Ontario  Hydro  is  in  any 
worse  a  position  than  it  was  prior  to 
Order  No.  888,  at  which  time  it  had  to 
rely  solely  on  voluntary  transmission 
services  from  U.S.  public  utilities  to  sell 
to  U.S.  utilities  other  than  border 
utilities.  As  noted,  to  our  knowledge 
trade  with  border  utilities  has  continued 
uninterrupted  since  issuance  of  Order 
No.  888.  Additionally,  even  if  we  were 
to  accept  Ontario  Hydro's  implication 
that  it  is  irreparable  harm  not  to  be  able 
to  increase  trade,  other  than  two 
allegations  of  denials  of  transmission 
access  by  U.S.  utilities  (Niagara 
Mohawk  and  Defroit  Edison  with 
respect  to  one  transaction  involving 
Toledo  Edison),  it  does  not  appear  that 
there  has  been  any  significant 
impedance  to  additional  trade. 

Additionally,  contrary  to  Ontario 
Hydro's  claim,  we  conclude  that  a  stay 
would  substantially  harm  other  U.S. 
utilities,  including  Consumers  and 
Detroit  Edison,  as  well  as  U.S.  non- 


public utilities.  As  required  by  Order 
No.  888,  all  U.S.  public  utilities  that 
own,  operate  or  control  interstate 
transmission  facilities  now  have  open 
access  transmission  tarifls  on  file  with 
the  Commission  that  require  the 
provision  of  transmission  service  to  all 
eligible  customers  (or  have  sought  or 
obtained  the  necessary  waiver  from  the 
Commission).  Eligible  customers 
include  Canadian  entities.  Moreover, 
any  entity  receiving  transmission 
service  (whether  domestic  or  foreign) 
must  agree  to  provide  comparable 
transmission  service  to  the  public  utility 
from  whom  it  received  open  access 
transmission  service  unless  it  receives  a 
waiver  ftxjm  the  transmission  provider 
or  the  Commission.  Thus,  if  the 
reciprocity  condition  of  Order  Nos.  888 
and  888-A  is  stayed  as  requested  by 
Ontario  Hydro,  we  would  not  be 
allowing  Ontario  Hydro  to  obtain 
transmission  services  in  the  United 
States  on  the  same  terms  as  U.S.  public 
utilities.  Rather,  Ontario  Hydro  would 
be  able  to  obtain  transmission  access 
from  U.S.  public  utilities  and  compete 
for  customers  on  those  public  utilities' 
transmission  systems  on  preferential 
terms.  U.S.  public  utilities  would  not  be 
able  to  obtain  reciprocal  transmission 
service  from  Canadian  utilities  and 
compete  for  customers  in  Canadian 
markets.  This  less  than  equal  treatment 
could  cause  U.S.  public  utilities  to  face 
a  declining  customer  base  brought  about 
by  Canadian  utilities  taking  U.S. 
customers  through  their  new-foimd 
access  to  U.S.  markets,  but  without  the 
U.S.  public  utilities  having  a  similar 
opportunity  to  seek  customers  in 
Canadian  markets. 

U.S.  non-public  utilities  would  also 
be  put  at  a  disadvantage  because  they 
must  also  satisfy  reciprocity  (unless 
waived)  as  a  condition  of  using  an  open 
access  tariff.  Contrary  to  any  implication 
by  Ontario  Hydro,  there  is  no  separate 
"foreign"  reciprocity  provision.  The 
reciprocity  provision  set  forth  in  Order 
No.  888  applies  to  all  eligible  customers, 
whether  foreign  or  domestic.  Further,  as 
is  the  case  with  foreign  utilities, 
reciprocity  applies  to  a  U.S.  non-public 
utility  if  any  third  party  in  the 
transactional  chain  (the  power 
purchaser  or  a  third-party  intermediary 
such  as  a  power  marketer)  uses  the  open 
access  tariff.  Thus,  we  are  treating 
Ontario  Hydro  no  differenUy  than  we 
are  treating  domestic  non-public 
utilities,  e.g.,  federal  public  power 
entities  such  as  BPA,  state  power 
authorities  such  as  New  York  Power 
Authority,  and  municipals  and 
cooperatives. 

Furthermore,  the  public  interest  does 
not  favor  Ontario  Hydro's  motion  for 
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stay.  As  described  above,  a  stay  would 
unfairly  permit  Canadian  utilities  to 
compete  in  U.S.  markets,  but  deprive 
U.S.  utilities  of  the  opportunity  to 
likewise  compete  in  Canadian  markets. 
This  unequal  treatment  could 
detrimentally  affect  the  financial  well- 
being  of  U.S.  public  utilities.  It  also 
would  give  Canadian  utilities  a 
preferential  advantage  over  U.S.  non- 
public utilities  that  seek  to  compete 
with  public  utilities  in  U.S.  markets. 
Further,  we  note  that  Chitario  Hydro  is 
the  only  Canadian  utility  that  has 
sought  a  stay  and  claimed  any  harm 
from  Order  Nos.  888  and  888^A." 

On  the  other  hand,  a  derual  of  the  stay 
would  not  have  such  potentially  dire 
consequences.  Ontario  Hydro  would 
still  be  permitted  to  continue  the  buy/ 
sell  transactions  with  MECS  (and 
possibly  with  other  border  utilities), 
which,  as  we  described  in  detail  above, 
are  continuing  to  occur  at  greater  levels 
than  prior  to  the  effectiveness  of  Order 
No.  888. 

Moreover,  Ontario  Hydro  has  the 
option  to  obtain  open  access 
transmission  in  the  United  States  in 
retiun  for  providing  transmission  access 
only  to  those  public  utilities  from  whom 
it  receives  service.  As  we  have 
repeatedly  explained,  this  does  not 
require  Ontario  Hydro  to  offer  an  open 
access  tariff  that  is  available  to  any 
eligible  customer,  but  permits  Ontario 
Hydro  simply  to  negotiate  comparable 
transmission  access  for  the  public  utility 
from  whom  it  seeks  transmission 
service.'^ 

Finally,  Ontario  Hydro's  arguments  as 
to  the  legal  sufficiency  of  Order  No.  888 
are  unavailing.  First,  Ontario  Hydro 
asserts  that  the  Commission  does  not 


"  The  CoininissioD  has  found  that  Hydro- 
Quabec's  transmisaion  tahfF  meets  the  reciprocity 
provision  of  Order  No.  8«8.  See  H.Q.  Energy 
Services  (U.S.)  Inc..  79  FERC  1  61.152  (1997). 

"  While  Ontario  Hydro  recognizes  this  limited 
reciprocal  access,  it  asserts  that  under  NAFTA  and 
GATT.  "Ontario  Hydro  cannot  provide  open-access 
transmission  services  to  any  entity  on  an  ad  hoc 
basis,  because  all  U.S.  entities  could  expect  and 
demand  full  access  to  such  services  if  Ontario 
Hydro  provides  them  to  any  one  entity  That  ia  the 
meaning  of  national  treatment  "  Ontario  Hydro 
Response  at  1 1   We  disagree  with  Ontario  Hydro's 
interpretation  of  national  treatment.  National 
treatment  means  that  each  country  must  treat  the 
goods  of  the  other  countries  no  less  favorably  than 
the  most  favorable  treatment  afforded  to  its  own 
hke  goods.  NAFTA.  Article  301  Thus,  unless 
Canadian  taw  requires  a  Canadian  utility  to  provide 
open  access  transmission  service  (that  is, 
transmission  to  all  eligible  customers)  to  all 
Canadian  utilities,  such  Canadian  utility  need  not 
provide  open  access  transmission  service  to  any 
US.  utility  or  to  any  Canadian  utility.  Additionally, 
as  noted,  the  open  access  tariff  reciprocity  provision 
does  not  require  open  access  service:  rather  it  limits 
reciprocal  service  only  to  those  transmission 
providers  from  whom  the  Order  No.  888  tanff  user 
obtains  service. 


have  the  authority  to  place  conditions 
on  the  import  of  power  from  Canada. 
The  Commission,  however,  has  placed 
no  conditions  on  the  import  of  power 
from  Canada.  The  reciprocity  condition 
applies  solely  to  the  transmission  of 
electric  energy  in  interstate  commerce 
and  treats  Canadian  entities  the  same  as 
any  non-public  utility  in  the  United 
States.  The  question  of  whether 
Canadian  power  may  be  imported  into 
the  United  States  remains  subject  to  the 
U.S.  Department  of  Energy's  jurisdiction 
and  is  unaffected  by  Order  Nos.  888  and 
888-A.  Similarly,  imports  of  U.S.  power 
into  Canada  remain  subject  to  Canadian 
jurisdiction  and  are  unaffected  by  Order 
Nos.  888  and  888-A.  Moreover,  as  the 
Commission  explained  in  Order  No. 
888-A,  "[jlust  as  we  are  not  asserting 
jurisdiction  over  domestic  non-public 
utilities  under  sections  205  or  206  of  the 
FPA,  we  also  are  not  asserting 
jiuisdiction  over  foreign  entities.  Rather, 
we  are  simply  placing  the  same 
reasonable  and  fair  condition  on  both 
types  of  entities'  uses  of  the 
transmission  ordered  in  the  Final 
Rule."" 

Second,  Ontario  Hydro  cites  a  recent 
U.S.  Court  of  Appeals  decision  that  it 
claims  prevents  the  Commission  from 
placing  conditions  on  non-jiuisdictional 
entities  and  business  practices.^  It 
further  asserts  that  while  section  211  of 
the  FPA  gives  the  Commission  limited 
authority  to  order  wheeling  by  U.S.  non- 
public utilities,  it  does  not  provide  the 
Commission  with  authority  to  regulate 
power  imports  or  exports.  Ontario 
Hydro's  citation  to  Altamont  is  simply 
not  pertinent  to  this  proceeding.  Its 
second  assertion,  while  true,  is 
irrelevant. 

In  Altamont,  the  Coiut  addressed  the 
Commission's  conditioning  authority 
under  section  7  of  the  Natiual  Gas  Act 
(NCA)  and  found  that  the  Commission 
coidd  not  condition  a  jurisdictional 
pipeline's  certificate  in  order  to  affect 
state  regulatory  practices  and  policies. ^5 
Altamont  dealt  with  the  narrow 
question  of  the  scope  of  Commission 
and  state  jurisdiction  under  section  1(c) 
oftheNGA. 

The  situation  here  is  in  an  entirely 
different  context.  The  Commission  has 
required  all  public  utilities  to  provide 
open  access  transmission  to  all  eligible 
customers,  including  non-jurisdictional 
Canadian  utilities  such  as  Ontario 
Hydro.  However,  as  a  condition  of 


"  FERC  Stats.  It  Regs.  131 .048  at  30,292. 

><  Motion  for  SUy  at  10-11  (citing  Altamont). 

"  The  court  explained  that  the  Hinshaw 
Amendment,  section  1(c)  of  the  NGA,  15  U.S.C. 
$  717(c).  "provides  that  intrastate  rates  and  services, 
such  as  those  of  PG&E  in  this  case,  are  exempt  from 
Commissioa  scrutiny."  92  F.3d  at  1243. 


receiving  the  benefits  of  this  new 
service,  eligible  customers  that  are  non- 
public utilities  must  agree  to  provide 
comparable  transmission  service  to  the 
public  utility  from  whom  they  receive 
service.  There  is  no  requirement  that  a 
non-public  utility  customer  provide 
open  access  to  all  eligible  customers,  as 
the  Commission  required  of  public 
utilities.  In  adopting  this  reciprocity 
condition,  the  Commission  explained 
that— 

[wihile  we  do  not  take  issue  with  the  rights 
these  non-public  utilities  may  have  under 
other  laws,  we  will  not  permit  them  open 
access  to  jurisdictional  transmission  without 
offering  comparable  service  in  return.  We 
believe  the  reciprocity  requirement  strikes  an 
appropriate  balance  by  limiting  its 
application  to  circumstances  in  which  the 
non-public  utility  seeks  to  take  advantage  of 
open  access  on  a  public  utility's  system,  [^j 

Additionally,  because  transmission 
providers  can  waive  the  tariff 
reciprocity  provision,  the  net  effect  of 
the  provision  is  no  different  than  the 
situation  prior  to  Order  No.  888  when 
all  transmission  service  (other  than 
pursuant  to  section  211)  was  at  the 
voluntary  discretion  of  the  transmission 
owner. 

As  to  Ontario  Hydro's  second 
assertion,  Ontario  Hydro  has  misread 
Order  Nos.  888  and  88&-A.  Nowhere  in 
those  orders  has  the  Commission 
asserted  any  jurisdiction  (section  211  or 
205)  over  domestic  non-public  utilities. 
Indeed,  it  has  no  jurisdiction  over  U.S. 
non-public  utilities  under  section  205 
and  it  can  assert  section  211  jurisdiction 
over  such  utilities  only  upon 
application.  Additionally,  nowhere  in 
those  orders  has  the  Commission 
asserted  jurisdiction  over  foreign 
imports  or  exports.  Rather,  as  the 
Commission  explained  in  Order  Nos. 
888  and  888-A,  we  are  simply  placing 
a  reasonable  and  fair  condition  on 
domestic  non-public  utilities'  and 
foreign  utilities'  uses  of  open  access 
transmission  that  U.S.  public  utilities 
are  required  to  provide. 

Ontario  Hydro  further  claims  that  the 
reciprocity  condition  violates  the  U.S. 
national  treatment  obligations  under 
NAFTA  and  GATT.  The  Commission 
fully  responded  to  this  argument  in 
Order  No.  888-A  in  response  to  Ontario 
Hydro's  rehearing  request.^^  We 
explained  that — 

(w]e  disagree  with  Ontario  Hydra's  claim  that 
NAFTA's  national  treatment  principle 
requires  us  to  allow  a  Canadian  transmission- 
owning  entity  (or  its  corporate  affiliate)  to 
take  advantage  of  a  United  States  public 
utility't  open  access  tariff — a  tariff  we  have 


>*FERC  StaU.  &  Regs.  1  31,036  at  31,762. 
>''FERC  StaU.  k  Regs.  1  31,048  at  30,291-92. 
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required  the  utility  to  adopt — while 
simultaneously  refusing  to  allow  the  United 
States  utility  to  use  the  Canadian  entity's 
transmission  facilities.'* 

We  emphasized  that  Ontario  Hydro's 
interpretation  would  twist  the  national 
treatment  concept  "into  a  requirement 
that  Canadian  entities  be  treated  better 
than  United  States  entities,  including 
United  States  non-public  utilities  that 
are  subject  to  the  reciprocity 
condition."  '^  Under  Order  Nos.  888  and 
888-A,  the  same  reciprocity  condition 
applies  to  foreign  utilities  as  applies  to 
U.S.  non-public  utilities.'^  Ontario 
Hydro's  reading  of  NAFTA,  however, 
|w]ould  place  transmission-owning  Canadian 
entities  (or  their  corporate  affiliates)  in  a 
better  position  that  any  domestic  entity;  not 
only  would  Canadian  entities  not  be  subject 
to  the  open  access  requirement,  but,  unlike 
domestic  non-public  utilities,  they  would  be 
able  to  use  the  open  access  tariffs  we  have 
mandated  without  providing  any  reciprocal 
service.  Ontario  Hydro  has  cited  no 
precedent  demonstrating  that  NAFTA 
imposes  such  an  unreasonable  requirement.'" 

The  Commission  Orders:  Ontario 
Hydro's  motion  for  stay  is  hereby 
denied. 

By  the  Commission. 
Lois  D.  Cashell, 

Secretary. 

(PR  Doc.  97-17800  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  6717-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  PART  4007 
RIN:  1212-AA66 

Disclosure  of  Premium-Related 
Information 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 


"FERC  StaU.  &  Regs.  1  31,048  at  30,291. 

*"  Ontario  Hydro's  citation  to  Conference  of  State 
Bank  Supervisors  v.  Conover,  715  F.2d  604  (D.C. 
Cir.  1983),  cert,  denied,  466  U.S.  927  (1984),  as 
prohibiting  a  reciprocity  condition  is  entirely 
inapposite.  This  case  dealt  with  the  International 
Banking  Act,  a  federally  enacted  statute,  which  the 
court  explained  "sought  to  provide  foreign  banks 
with  national  treatment'  under  which  'foreign 
enterprises  ■   *   •  are  treated  as  competitive  equals 
with  their  domestic  counterparts. '"  715  F.2d  at  606 
The  court  found  that  an  individual  state's  attempt 
to  impose  state  reciprocity  requirements  on  a 
federally-chartered  foreign  bank  would  conflict 
with  the  national  treatment  provided  under  the 
federal  act  and  thus  was  precluded  Id.  at  617.  No 
such  state/federal  conflict  exists  with  respect  to  the 
reciprocity  condition  set  forth  in  Order  Nos.  888 
and  888-A. 

"  FERC  Stats.  &.  R^s  1  31,048  at  30.291-92. 


summary:  The  Pension  Benefit  Guaranty 
Corporation  is  amending  its  premium 
payment  regulation  to  provide  for  the 
submission  to  the  PBGC  of  information 
contained  in  records  relating  to 
premium  filings.  The  amendment  is 
intended  to  assist  the  PBGC  in  obtaining 
timely  information  for  premium  audits. 
EFFECTIVE  DATE:  August  8,  1997, 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  James  L.  Beller,  Attorney, 
Pension  Benefit  Guaranty  Corporation, 
Office  of  the  General  Counsel,  Suite  340, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  202-326-i024 (202-326- 
4179  for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  On 
December  17,  1996,  the  PBGC  published 
in  the  Federal  Register  (61  FR  66247)  a 
proposed  rule  to  provide  for  submission 
to  the  PBCX^  of  plan  records  that  are 
necessary  to  support  premium  filings 
within  30  days  of  the  date  of  the  PBGC's 
request,  or  by  a  different  time  specified 
in  the  request.  The  PBGC  received  three 
comments,  all  of  which  stated  that  the 
30-day  time  period  was  too  short  for 
large,  multi-location  companies  because 
of  the  need  to  gather  data  from  different 
locations. 

Most  companies  do  not  have  special 
problems  and  can  comply  within  a  short 
period  of  time.  The  PBGC  recognizes 
that,  due  to  delays  in  the  mail  and  other 
circumstances,  companies  may  need 
more  than  30  days  to  comply,  and  has 
therefore  replaced  the  30-day  time 
period  with  a  45-day  time  period.  For 
companies  that,  for  valid  reasons  [e.g.. 
difficulty  in  retrieving  off-site  files)  are 
unable  to  provide  the  records  within  45 
days,  the  final  rule  provides  an 
automatic  extension  of  up  to  an 
additional  45  days.  To  qualify  for  the 
extension,  the  plan  administrator  must 
certify  that,  despite  reasonable  efforts, 
the  additional  time  is  necessary  to 
comply  with  the  PBGC's  request.  The 
PBGC  may  shorten  the  original  or 
extended  deadline  if  the  collection  of 
unpaid  premiums  (or  any  associated 
interest  or  penalties)  would  be 
jeopardized. 

Paperwork  Reduction  Act 

This  rule  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995, 
the  PBGC  has  submitted  a  copy  of  this 
information  collection  to  the  Office  of 
Management  and  Budget  for  its  review. 
Affected  parties  do  not  have  to  comply 
with  the  information  collection 
requirements  of  this  rule  until  the  PBGC 
publishes  in  the  Federal  Register  the 
control  number  assigned  by  0MB  to  this 
information  collection.  Publication  of 


the  control  number  notifies  the  public 
that  0MB  has  approved  these 
information  collection  requirements. 

E.G.  12866  and  the  Regulatory 
Flexibility  Act 

The  PBGC  has  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

The  PBGC  certifies  that  the 
amendment  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities.  This  rule  merely 
changes  the  manner  in  which  the  plan 
administrator  complies  with  an  existing 
requirement  to  provide  PBGC  with 
information.  Sending  that  information 
to  the  PBGC  instead  of  making  it 
available  for  on-site  review  by  the  PBGC 
will  not  impose  any  significant 
additional  burden  on  the  plan 
administrator.  Accordingly,  as  provided 
in  section  605(b)  of  the  Regulatory 
Flexibility  Act,  sections  603  and  604  do 
not  apply. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  armual  effect  on  the 
economy  of  Si 00  million  or  more:  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

List  of  Subjects  in  29  CFR  Part  4007 

Penalties,  Pension  insurance, 
Pensions,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  above,  the 
PBGC  is  amending  29  CFR  part  4007  as 
follows: 

PART  4007— PAYMENT  OF  PREMIUMS 

1.  The  authority  citation  for  part  4007 
is  revised  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1303(a). 
1306,  1307. 

2,  In  §4007.10,  the  section  heading  is 
revised:  paragraph  (a)  is  amended  by 
removing  the  last  sentence;  and  new- 
paragraphs  (c)  and  (d)  are  added,  to  read 
as  follows: 

§4007.10    Recordkeeping;  audits; 
disclosure  of  tntormation. 

***** 

(c)  Providing  record  information.  (1) 
In  general.  The  plan  administrator  shall 


36664        Federal  Register  /  Vol.  62.  No.  131  /  Wednesday.  July  9.  1997  /  Rules  and  Regulations 


make  the  records  retained  pursuant  to 
paragraph  (a)  of  this  section  available  to 
the  PBCic  upon  request  for  inspection 
and  photocopying  at  the  location  where 
they  are  kept  (or  another,  mutually 
agreeable,  location)  and  shall  submit 
information  in  such  records  to  the  PBGC 
within  45  days  of  the  date  of  the  PBGC's 
written  request  therefor,  or  by  a 
different  time  specified  therein. 

(2)  Extension.  Except  as  provided  in 
paragraph  (c)(3)  of  this  section,  the  plan 
administrator  may  automatically  extend 
the  period  described  in  paragraph  (c)(1) 
by  submitting  a  certification  to  the 
PBGC  prior  to  the  expiration  of  that  time 
period.  The  certification  shall — 

(i)  Specify  a  date  to  which  the  time 
period  described  in  paragraph  (c)(1)  is 
extended  that  is  no  more  than  90  days 
from  the  date  of  the  PBGC's  written 
request  for  information;  and 

(ii)  Contain  a  statement,  certified  to  by 
the  plan  administrator  under  penalty  of 
perjury  (18  U.S.C.  §  1001),  that,  despite 
reasonable  efforts,  the  additional  time  is 
necessary  to  comply  with  the  PBGC's 
request. 

(3)  Shortening  of  time  period.  The 
PBGC  may  in  its  discretion  shorten  the 
time  period  described  in  paragraph 
(c)(1)  or  (c)(2)  of  this  section  where  it 
determines  that  collection  of  unpaid 
premiums  (or  any  associated  interest  or 
penalties)  would  otherwise  be 
jeopardized.  If  the  PBGC  shortens  the 
time  period  described  in  paragraph 
(c)(1),  no  extension  is  available  under 
paragraph  (c)(2). 

(d)  Address  and  timeliness. 
Information  required  to  be  submitted 
under  paragraph  (c)  of  this  section  shall 
be  submitted  to  the  address  specified  in 
the  PBGC's  request.  The  timeliness  of  a 
submission  shall  be  determined  in 
accordance  with  §§4007.5  and  4007.6. 

Issued  in  Washington.  D.C.  this  2nd  day  of 
July,  1997. 
Alexis  M.  Herman. 

Chairman.  Board  of  Directors,  Pension  Benefit 
Guaranty  Corporation. 

Issued  on  the  date  set  forth  above  pursuant 
to  a  resolution  of  the  Board  of  Directors 
authorizing  its  Chairman  to  issue  this  final 
rule. 
James  J.  Keightley. 

Secretary.  Board  of  Directors,  Pension  Benefit 

Guaranty  Corporation. 

|FR  Doc.  97-17952  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  77Q6-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 
[FRL-585S^] 

Air  Pollution;  Standards  of 
Performance  for  New  Stationery 
Sources;  Municipal  Waste  Conit}ustors 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Revised  notice  of  determination 
of  part  60  applicability. 

summary:  The  Environmental  Protection 
Agency  (EPA)  has  revised  its 
determination  that  the  1995  "Standards 
of  Performance  for  Municipal  Waste 
Combustors"  (Part  60,  Subpart  Eb)  will 
apply  to  all  three  mimicipal  waste 
combustor  units  in  a  "waste-to-energy" 
conversion  project  proposed  by  the 
Central  Wayne  Energy  Recovery  Limited 
Partnership  (Central  Wayne),  necessary 
to  be  consistent  with  a  recent  court 
opinion  that  vacated  in  part  the  1995 
standards. 

EFFECTIVE  DATE:  This  determination  took 
effect  on  June  3. 1997.  Petitions  for 
review  of  this  determination  must  be 
filed  on  or  before  September  8.  1997  in 
accordance  with  the  provisions  of 
section  307(bKl)  of  the  Clean  Air  Act. 

ADDRESSES:  The  related  material  in 
support  of  this  decision  may  be 
examined  during  normal  business  honrs 
at  the  United  States  Environmental 
Protection  Agency,  Air  and  Radiation 
Division,  Air  Enforcement  and 
Compliance  Assurance  Branch,  17th 
Floor,  77  West  Jackson  Boulevardr 
Chicago.  Illinois  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  L.  Gahris  of  U.S.  EPA  Region  5, 
Air  Enforcement  and  Compliance 
Assurance  Branch  (AE-17J),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Telephone  (312)  886-6794. 
SUPPLEMENTARY  INFORMATION:  On  August 
16.  1995,  the  Director  of  Wayne  Coimty, 
Michigan's  Air  Quality  Management 
Division,  requested  a  determination  on 
the  applicability  of  the  New  Source 
Performance  Standards  for  New 
Stationary  Sources  (NSPS)  to  a  "waste- 
to-energy"  conversion  project  proposed 
by  the  Central  Wa)Tie  Energy  Limited 
Partnership  for  the  municipal  waste 
combustor  facility  located  in  Dearborn 
Heights,  Michigan.  After  requesting  and 
receiving  additional  clarifying 
information.  EPA  responded  to  Wayne 
County's  request  by  means  of  a  letter 
dated  October  11, 1996  (62  FR  4463, 
January  30. 1997).  EPA  determined  that 
each  of  the  MWC  units  at  the  facility 
will  become  subject  to  the  NSPS  for 


municipal  waste  combustors  (40  CFR 
Part  60.  Subpart  Eb,  as  promulgated  on 
December  19,  1995).  This  determination 
was  based  on  the  NSPS  and  emissions 
guidelines  that  were  published  in  the 
Federal  Register  on  December  19.  1995. 
and  codified  at  40  CFR  Part  60,  Subparts 
Eb  and  Cb,  respectively. 

Subsequent  to  this  determination, 
however,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  held  that  the  EPA  had  set 
standards  improperly  for  facilities  with 
multiple  MWC  units,  and  indicated  its 
intention  to  vacate  the  1995  standards 
in  their  entirety.  Davjs  County  Solid 
Waste  Management  v.  EPA.  101  F.Sd 
1395  (D.C.  Cir.  1996).  On  March  21. 
1997.  the  Court  amended  its  opinion 
(see  108  F.3d  1454  (D.C.  Cir.  1997)).  and 
on  April  8.  1997,  the  Coiut  vacated  the 
1995  standards  as  they  apply  to  MWC 
units  with  capacities  to  combust  less 
than  or  equal  to  250  tons  per  day  of 
municipal  solid  waste  ("small  units") 
and  all  cement  kilns.  The  1995 
standards,  however,  have  remained  in 
effect  for  units  with  capacity  greater 
than  250  tons  per  day  ("large  MWC 
units")  since  their  promulgation. 
Because  Units  1  and  2  at  Central 
Wayne's  proposed  facility  each  have 
capacities  of  250  tons  per  day,  they  fue 
small  units;  therefore.  EPA  has  revised 
its  determination  to  exclude  Units  1  and 
2  from  its  previous  determination 
because  Subparts  Cb  and  Eb  have  been 
vacated  as  they  apply  to  small  units 
such  as  these.  Unit  3.  because  it  is  a 
large  unit  luiaffected  by  the  court 
opinion,  is  not  affected  by  this  decision. 

In  addition,  EPA's  revised 
applicability  determination  provides 
clarification  to  Wayne  County 
Department  of  Environment's  question 
on  how  to  apply  emission  limits  in 
situations  where  several  units  share  the 
same  stack,  which  is  the  case  for  Central 
Wayne's  facility  as  presently  proposed. 
In  EPA's  October  11. 1996  applicability 
determination,  EPA  indicated  it  was 
EPA's  policy  and  practice  to  apply  the 
strictest  standard  to  all  of  the  units.  In 
its  June  3. 1997  revised  applicability 
determination.  EPA  indicated  that,  in 
light  of  the  Davis  decision.  Central 
Wayne  may  propose  a  redesign  or 
reconfiguration  of  its  facility  by  which 
it  can  demonstrate  that  each  unit  is  in 
compliance  with  the  applicable 
emission  standards  by  testing  while 
operating  only  one  unit  at  time,  or  by 
any  alternate  means  it  may  suggest  for 
EPA's  review  and  approval.  If  the  source 
cannot  meet  this  showing,  then  the  EPA 
policy  of  applying  the  strictest  standard 
will  govern. 

In  addition  to  the  publication  of  this 
action,  EPA  is  placing  a  copy  of  this 
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determination  on  its  Technology 
Transfer  Network  (TTN)  bulletin  board 
service. 

(Sec.  Ill  and  Sec.129,  Clean  Air  Act  (42 
U.S.C.  7411)) 

Date:  June  26, 1997. 
D«tM  A.  UHridi, 
Acting  Regional  Administrator 
(FR  Doc.  97-17947  Filed  7-8-97;  8:45  am] 
BILLMQ  COM  MtD-eO-U  •• 


ENVmONMENTAL  mOTECTION 
AGENCY 

40CFR  Part  ISO 
[OPP-atOSO»:  FRL-672S-q 
mN2079-Afl7t 


H^W^^fcJ^Wt^BO- 


P«8ttekl>  Tolawwc* 


AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  rule. 


This  regulation  establishes  a 
time-limited  tolerance  for  the  combined 
residues  of  lambda-cyhalothrin  and  its 
epimer  in  or  on  rice.  Tlra  aames  for 
lambda-cyhalothnn  and  its  epimer  are 
as  follows:  Lambda-cyhalothrin.  a  1:1 
mixture  of  (S)-alpha-cyaao-3- 
phenoxybenzyHZ)-{li?,3H)-3-f2-cliloro- 
3,3,3-trifluoroprop-l-enyl)  -2,2- 
dimethylcyclopropanecarboxylate  and 
(i{)-alpha-cyaBO-3-pheBoxybeazyl-(Z)- 
(1S,3S)  -3-(2-chloro-3,3,3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropaBecarboxykte  and 
Epimer  of  lambda-cyhalothrin.  a  1:1 
mixture  of  (SValpha-cyaao-S- 
phenox^enzyl-(Z)-(lS.3S)-3-(2-chloro- 
3,3,3-  tTifluoroprop-l-enyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
{fl)-alpha-cyaHo-3-phenoxybenzyl-(Z)- 
(lfl,3fl)-3-(2-chloro-3.3,3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate.  The 
Zeneca  Ag  Products  requested  this 
tolerance  tmder  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA).  as  amended 
by  the  Food  Quality  Protection  Act  of 
1966  (Pub.  L.  104-170).  The  tolerance 
will  expire  on  November  15, 19S7. 
DATES:  This  regulation  is  effective  July 
9, 1997.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  September  8, 1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  (OPP-300509], 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency.  Rm.  M3708.  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 


requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  withthe  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300509],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Enviromnental 
Protection  A^cy,  401  M  St.,  SW., 
Washington,  DC  204M.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rjn.  1132,  CM  #2. 1921 
JefhtsoB  Davis  Hwy.,  Arlington.  VA. 

A  copy  of  objections  and  bearing 
requssts  filed  witk  the  Hearing  Clerk 
may  aleo  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
doclEet9epianail.epa.gov.  Copies  of 
objections  and  heviag  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  chazacten  and  any  form 
ef  enoyption.  Copies  ef  objections  and 
hearing  requests  %vill  also  be  accepted 
on  dis^  in  WordPerfect  5.1  file  format 
or  ASCn  file  fianoat  All  copies  of 
objectioBS  and  hearing  Bequests  in 
electronic  form  BHist  be  identified  by 
the  docket  contzol  nuaaber  [OPP- 
300509).  No  Cenfid^tial  Business 
Information  (CBQ  should  be  submitted 
thzDugh  e-mail.  Electronic  copies  of 
objections  and  bearing  requests  on  this 
rule  BMy  be  filed  oaliBe  at  many  Federal 
Depesilery  Librariea. 
FOR  FWmiEII  ■reWMATIOM  CONTACT:  By 
mail:  George  T.  LaRocca,  Product 
Manager  (PM)  13,  Ri^istration  Division 
(7S05C),  Office  of  Pesticide  Programs, 
EnviroBflwntal  PretectioB  Agency,  401 
M  St.  SW.,  Washington.  DC  20480. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2, 1921 
Jeflbrson  Davis  Hwy.,  Arlington,  VA, 
(703)  308-6100,  e-auil: 
larecGa.george0eparaail.epa.gov. 
SUPPtEMENTAHY  MFOMIATKM:  In  the 
Federal  tbepatn  of  February  19. 1997 
(62  FR  7454;  FRL-5585-5),  EPA,  issued 
a  notice  pursuant  to  section  408  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  21  U.S.C.  346a(e)  announcing 
the  filing  of  a  pesticide  petition  (PP 
6F4769)  for  tolerance  by  Zeneca  Ag 
Products,  1800  Concord  Pike,  P.O. 
15458,  Wilmington.  DE  19850-5458. 
This  notice  included  a  stunmary  of  the 
petition  prepared  by  Zeneca  Ag 
Products,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.438  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 


insecticide  lambda-cyhalothrin  and  its 
epimer  (CAS  NO.  91465-08-6;  EPA 
Chemical  NO.  128867).  in  or  on  rice 
grain  at  1.0  parts  per  million  (ppm).  rice 
straw  at  1.75  ppm,  rice  hulls  at  5.0  ppm. 
Subsequent  to  this  filing  EPA 
recommended  that  the  tolerance  on  rice 
straw  be  rounded  off  to  1.8  ppm. 

I.  Risk  Asaeasnent  mad  Statutory 
Fmiiagt 

New  section  408(bK2){A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2KA)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
resuH  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  doias  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infests  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infents  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  . 

EPA  perforais  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  detarHunes  the  toxicity  of 
pesticides  based  primarily  on 
toxicok^cal  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
net  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
aarvoas  system,  and  carciaogenicity. 
Second,  EPA  exaaunes  exposure  to  the 
pesticide  through  the  diet  (e.g..  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threchold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  fector  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
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The  RiD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  %  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  deffned  by  the  Agency 
as  follows. 


Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  expMDSure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7- 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 


information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  EHetary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
Ihe  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worstcase" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million.  EPA  attempts  to  derive  a  more 
acc\irate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

n.  Aggregate  Risk  Assessment  and 
Detemiination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  lambda-cyhalothrin  and  its 
epimer,  and  to  make  a  determination  on 
aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  time-limited 
tolerance  for  combined  residues  of 
lambda-cyhalothrin  and  its  epimer  on 
rice grainat  1.0  ppm,  rice  straw  at  1.8 
ppm,  and  rice  hulls  at  5.0  ppm.  EPA's 
assessment  of  the  dietary  exposures  and 
risks  associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
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concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  lambda- 
cyhalothrin  are  discussed  below. 

1.  Acute  toxicity.  Acute  toxicity 
studies  with  the  technical  gradeof  the 
active  ingredient  lambda-cyahothrin: 
oral  LDjo  in  the  rat  of  79  mg/kg  (males) 
and  56  mg/kg  (females),  dermal  LD50  in 
the  rat  of  632  mg/kg  (males)  and  696 
mg/kg  females,  primary  eye  irritation 
study  showed  mild  irritation  and 
primary  dermal  irritation  study  showed 
no  irritation. 

2.  Genotoxicity.  The  following 
genotoxicity  tests  were  all  negative:  a 
gene  mutation  assay  (Ames),  a  mouse 
micronucleus  assay,  an  in-vitro 
cytogenetics  assay,  and  a  gene  mutation 
study  in  mouse  lymphoma  cells. 

3.  A  three-generation  reproduction 
study  in  rats  fed  diets  containing  0,  10, 
30,  and  100  ppm  with  no  developmental 
toxicity  observed  at  100  ppm,  the 
highest  dose  tested.  The  maternal  NOEL 
and  LOEL  (lowest  observed  effect  level) 
for  the  study  are  established  at  30  (1.5 
mg/kg/ day)  and  100  ppm  (5  mg/kg/day), 
respectively,  based  upon  decreased 
parental  body  weight  gain.  The 
reproductive  NOEL  and  LOEL  are 
established  at  30  (1.5  mg/kg/day)  and 
100  ppm  (5  mg/kg/day),  respectively, 
based  on  decreased  pup  weight  gain 
during  weaning. 

4.  A  developmental  toxicity  study  in 
rats  given  gavage  doses  of  0,  5,  10,  and 
15  mg/kg/day  with  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study.  The  developmental  NOEL 
is  greater  than  15  mg/kg/day,  the  highest 
dose  tested.  The  maternal  NOEL  and 
LOEL  are  established  at  10  and  15  mg/ 
kg/ day,  respectively,  based  on  reduced 
body  weight  gain. 

5.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  3,  10, 
and  30  mg/kg/day  with  no 
developmental  toxicity  observed  under 
the  conditions  of  the  study.  The 
maternal  NOEL  and  LOEL  are 
established  at  10  and  30  mg/kg/day. 
respectively  based  on  decreased  body 
weight  gain.  The  developmental  NOEL 
is  greater  than  30  mg/kg/day,  the  highest 
dose  tested. 

6.  A  90-day  feeding  study  in  rats  fed 
doses  of  0, 10.  50  and  250  ppm  with  a 
NOEL  of  50  ppm  and  a  LOEL  of  250 
ppm  based  on  body  weight  gain 
reduction. 

7.  A  21-day  study  in  rabbits  exposed 
dermally  to  doses  of  0. 10, 100,  and 
1,000  mg/kg/day,  6  hours/day,  5  days/ 
week  with  a  systemic  NOEL  >1,000  mg/ 
kg/kg.  There  were  no  clinical  signs  of 


systemic  toxicity  at  any  dose  level 
tested. 

8.  A  12-month  feeding  study  in  dogs 
fed  dose  (by  capsule)  levels  of  0,  0.1, 
0.5,  3.5  mg/kg/day  with  a  NOEL  of  0.1 
mg/kg/day.  The  LOEL  for  this  study  is 
established  at  0.5  mg/kg/day  based  upon 
clinical  signs  of  neurotoxicity. 

9.  A  24-month  chronic  feeding/ 
carcinogenicity  study  with  rats  fed  diets 
containing  0,  10.  50.  and  250  ppm.  The 
NOEL  was  established  at  50  ppm  and 
LOEL  at  250  ppm  based  on  reduced 
body  weight  gain.  There  were  no 
carcinogenic  effects  observed  imder  the 
conditions  of  the  study. 

10.  A  carcinogenicity  study  in  mice 
fed  dose  levels  of  0,  20, 100.  or  500  ppm 
(0.  3. 15,  or  75  mg/kg/day)  in  the  diet 
for  2  years.  A  systemic  NOEL  was 
established  at  100  ppm  and  systemic 
LOEL  at  500  ppm  based  on  decreased 
body  weight  gain  in  males  throughout 
the  study  at  500  ppm.  The  EPA  has 
classified  lambda-cyhalothrin  as  a 
Group  D  carcinogen  (not  classifiable  due 
to  an  equivocal  finding  in  this  study). 
No  treatment-related  carcinogenic 
effects  were  observed  under  the 
conditions  of  the  study. 

1 1 .  Animal  metabolism.  Metabolism 
studies  in  rats  demonstrated  that 
distribution  patterns  and  excretion  rates 
in  multiple  oral  dose  studies  are  similar 
to  single-dose  studies.  Accumulation  of 
unchanged  compound  in  fat  upon 
chronic  administration  with  slow 
elimination.  Otherwise,  lambda- 
cyhalothrin  was  rapidly  metabolized 
and  excreted.  The  metabolism  of 
lambda-cyhalothrin  in  livestock  has 
been  studied  in  the  goat,  chicken,  and 
cow.  Unchanged  lambda-cyhalothrin  is 
the  major  residue  component  of 
toxicological  concern  in  meat  and  milk. 

B.  Toxicological  Endpoints 

1 .  Acute  toxicity.  No  endpoint  was 
selected  by  EPA  to  assess  acute  dietary 
risk.  EPA  determined  that  this  risk 
assessment  was  not  required  since  there 
was  no  acute  dietary  end  point  of 
concern. 

2.  Short  -  and  intermediate  -  term 
toxicity.  As  part  of  the  hazard 
assessment  process,  EPA  reviews  the 
available  toxicological  database  to 
determine  the  endpoints  of  concern  for 
non-dietary  exposure.  For  short-  and 
intermediate-term  inhalation  margin  of 
exposure  (MOE)  calculations.  EPA  used 
a  NOEL  of  0.3  jig/1  (0.05  mg/kg/day) 
frxim  the  21 -day  inhalation  toxicity 
study  in  rats.  The  LEL  of  3.3  jig/1  was 
based  on  decreased  body  weight  gains 
and  clinical  signs  of  toxicity  including 
paw  flicking,  tedl  erections  and  tiptoe 
gait.  EPA  did  not  select  an  end  point  for 
short  and  intermediate  term  dermal 


exposure  since  in  the  21 -day  dermal 
toxicity  study,  the  NOEL  was  >1.000 
mg/kg/day  (limit  dose). 

3.  Toxicity  endpoint  for  dietary 
exposure — Chronic  toxicity.  EPA  has 
established  the  reference  dose  (RfD)  for 
lambda-cyhalothrin  at  0.001  milligrams/ 
kilogram/day  (mg/kg/day).  This  R&  is 
based  on  on  a  1-year  oral  study  in  dogs 
with  a  NOEL  of  0.1  mg/kg/day  and  an 
uncertainty  factor  (UF)  of  100.  The  LEL 
of  0.5  mg/kg/day  was  based  on  clinical 
signs  of  neurotoxicity  (convulsions, 
ataxia,  muscle  tremors)  and  a  slight 
increase  in  liquid  feces. 

4.  Carcinogenicity.  Based  on  the 
available  carcinogenicity  studies  in  two 
rodent  species,  lambda-cyhalothrin  has 
been  classified  as  a  Group  "D" 
chemical,  "not  classifiable  as  to  human 
carcinogenicity."  Although  lambda- 
cyhalothrin  was  not  shown  to  be 
carcinogenic  in  either  the  mouse  or  rat, 
the  EPA  Hazard  Evaluation  Division 
(HED)  RfD/PEER  review  committee 
based  the  "D"  classification  on:  (1) 
lambda-cyhalothrin  was  not  tested  at 
adequate  dose  levels  for  carcinogenicity 
testing  in  the  mouse,  and  (2)  the 
equivocal  nature  of  the  findings  with 
regard  to  the  incidence  of  mammary 
adenocarcinomas.  No  additional  cancer 
studies  are  being  required  at  this  time. 

C.  Exposures  and  Risks 

1 .  From  food  and  feed  uses.  The 
primary  source  of  human  exposure  to 
lambda-cyhalothrin  will  be  from 
ingestion  of  both  raw  and  processed 
food  commodities  treated  with  lambda- 
cyhalothrin.  Time-limited  tolerances 
have  been  established  in  40  CFR 
180.438,  40  CFR  185.3765  and  40  CFR 
186.3765  for  combined  residues  of 
lambda-cyhalothrin  and  its  epimer  in  or 
on  a  variety  of  food  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
lambda-cyhalothrin  as  follows; 

i.  Acute  exposure  and  risk.  An  acute 
risk  assessment  was  not  conducted 
because  the  Agency  has  not  identified 
an  acute  dietary  endpoint  of  concern  for 
lambda-cyhalothrin. 

ii.  Chronic  exposure  and  risk.  For 
purposes  of  assessing  the  potential 
chronic  dietary  and  risk  exposure 
estimates  (DRES)  for  lambda- 
cyhalothrin  on  rice,  EPA  estimated 
chronic  dietary  exposure  based  on 
anticipated  residues  and  percent  crop 
treated  (7%  for  rice)  for  several,  but  not 
all.  commodities.  The  existing  lambda- 
cyhalothrin  tolerances  plus  the 
proposed  rice  use  resulted  in  an 
Anticipated  Residue  Contribution  (ARC) 
that  is  equivalent  to  the  following 
percentages  of  the  RfD: 
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Percent  of  the  RtD 

U.S.  Population  

22% 

Nursing  Infants  (<1  year 

25% 

old). 

Non-Nursing  Infants  (<1 

70% 

year  old). 

Children  ( 1  -6  years  old) 

50% 

Children  (7-12  years  old) 

33% 

Hispanics  

24% 

Non-hispanic  Others 

27% 

The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states);  (2)  those 
for  infants  and  children;  and,  (3)  the 
other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S  population  (48  states).  As 
indicated  above  the  proposed  lambda- 
cyhalothrin  tolerances  result  in  an  ARC 
that  is  up  to  70%  of  the  RfD  for  the  most 
sensitive  subpopulation  (non-nursing 
infants  (<1  year  old)).  The  general 
population  is  22  percent  of  the  RfD. 

Section  408(b)(2)(F)  allowrs  the 
Agency  too  use  data  on  the  actual 
percent  of  crop  treated  when 
establishiug  a  tolerance  only  where  the 
Agency  can  make  the  following 
findings:  (1)  that  the  data  used  are 
reliable  and  provide  a  valid  basis  for 
showing  the  percentage  of  food  derived 
from  a  crop  that  is  likely  to  contain 
residues;  (2)  that  the  exposure  estimate 
does  not  underestimate  the  exposiue  for 
any  signiRcant  subpopulation  and;  (3) 
where  data  on  regional  pesticide  use 
and  food  consumption  are  available, 
that  the  exposure  estimate  does  not 
understate  exposure  for  any  regional 
population.  In  addition  the  Agency 
must  provide  for  periodic  evaluation  of 
any  estimates  used. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  market  siuvey 
data.  EPA  considers  these  data  reliable. 
Typically  a  range  of  estimates  are 
supplied  and  the  upper  end  of  this 
range  is  used  for  the  exposure 
assessment.  By  using  this  upper  end 
estimate  of  percent  crop  treated,  EPA  is 
reasonably  certain  that  exposure  is  not 
underestimated  for  any  significant 
subpopulation.  Further,  regional 
consumption  information  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Review  of  this 
regional  data  allows  EPA  to  be 
reasonably  certain  that  no  regional 
population  is  exposed  to  residue  levels 
higher  than  those  estimated  by  EPA. 
EPA  has  made  these  findings  when 
appropriate  with  respect  to  the 
proposed  tolerance  of  lambda- 
cyhalothrin  on  rice.  EPA  has  not 


provided  for  periodic  reevaluation  of 
the  data  on  percent  crop  treated  for 
lambda-cyhalothrin  because  this 
tolerance  has  a  time-limitation. 

2.  Fmm  drinking  water.  Because  the 
Agency  lacks  sufficient  water-related 
exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  conunenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposxure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  lambda-cyhalothrin  to 
exceed  the  RfD  if  the  tolerance  being 
considered  in  this  document  were 
granted.  The  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with  lambda-cyhalothrin  in 
water,  even  at  the  higher  levels  the 
Agency  is  considering  as  a  conservative 

,  upper  bound,  would  not  prevent  the 
Agency  from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerance  is  granted. 

3.  From  non-dietary  exposure. 
Lambda-cyhalothrin  is  currently 
registered  for  use  on  the  following 
residential  non-food  sites:  general 
indoor/outdoor  pest  control  (crack/ 
crevice/spot),  termiticide,  ornamental 
plants  and  lawns  aroimd  homes,  parks, 
recreation  areas  and  athledc  fields,  and 
golf  course  turf.  Application  of  this 
pesticide  in  and  around  these  sites  is 
mainly  limited  to  commercial 
applicators. 

EPA  lacks  sufficient  residential- 
related  exposure  data  to  complete  a 
comprehensive  residential  risk 
assessment  for  many  pesticides, 
including  lambda-cyhalothrin. 
However,  due  to  the  following  facts:  (l) 
that  lambda-cyhalothrin  has  a  low  vapor 
pressure  (2  x  lO-'o  torr);  (2)  there  are  no 
acute  toxicity  endpoints  Identified;  (3) 
no  short-  or  intermediate-term  dermal 
toxicity  endpoint  was  identified;  (4) 
high  worker  inhalation  MOEs  (which 
ranged  from  1,000  to  6.800);  and  (5)  the 
percentage  of  the  RfD  that  is  occupied 


by  the  pending  and  registered  uses  of 
this  chemical  is  below  100;  EPA  has 
concluded  that  non-dietary,  non- 
occupational uses  of  lambda- 
cyhalothrin  would  not  pose  a  risk  that 
exceeds  EPA's  level  of  concern. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begim  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
sciendfic  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluadng  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presenUy  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesdcides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 
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Although  lambda-cyhalothrin  is 
structurally  similar  to  other  members  of 
the  synthetic  pyrethroid  class  of 
insecticides,  EPA  does  not  have,  at  this 
time,  available  data  to  determine 
whether  lambda-cyhalothrin  has  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  lambda- 
cyhalothrin  does  not  appear  to  have  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  lambda-cyhalothrin  has  a 
common  mechanism ^f  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risks.  As  indicated  above,  a 
risk  assessment  was  not  conducted 
because  EPA  has  not  identified  an  acute 
toxicity  dietary  endpoint  for  lambda- 
cyhalothrin. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  and  risks  described  above, 
and  taking  into  account  the 
completeness  and  reliability  of  the 
toxicity  data,  EPA  has  concluded  that 
dietary  exposure  to  lambda-cyhalothrin 
will  utilize  22%  of  the  RfD  for  the  U.S. 
population.  EPA  generally  has  no' 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
lambda-cyhalothrin  in  drinking  water 
and  via  residential  uses.  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  die  RfD.  EPA  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  from  aggregate 
exposure  to  lambda-cyhalothrin 
residues. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Lambda-cyhalothrin  has  been 
classified  by  EPA  as  a  Group  "D" 
chemical,  "not  classifiable  as  to  human 
carcinogenicity".  Therefore,  this  risk 
assessment  was  not  conducted. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  lambda- 
cyhalothrin,  EPA  considered  data  from 
developmental  toxicity  studies  in  rats 
and  rabbits  and  a  3-generatioh 
reproductive  toxicity  study  in  rats.  The 
developmental  toxicity  studies  are 


designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
prenatal  development.  Reproduction 
studies  provide  information  relating  to 
pre-  and  post-natal  effects  from 
exposure  to  the  pesticide,  information 
on  the  reproductive  capability  of  mating 
animals,  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  In  either 
case,  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposure  that  is 
greater  than  1/100  of  the  no  observed 
effect  level  (NOEL)  in  the  animal  study 
appropriate  to  the  particular  risk 
assessment.  This  100-fold  uncertainty 
(safety)  factor  is  designed  to  account  for 
inter-species  extrapolation  and  intra- 
species  variability.  EPA  believes  that 
reliable  data  support  using  the  standard 
100-fold  factor  when  EPA  has  a 
complete  data  base  under  existing 
guidelines  and  when  the  severity  of  the 
effect  in  infants  or  children  or  the 
potency  or  unusual  toxic  properties  of  a 
compound  do  not  raise  concerns 
regarding  the  adequacy  of  the  standard 
factor. 

1.  Developmental  toxicity  studies,  a. 
From  the  developmental  toxicity  study 
in  rats,  the  maternal  (systemic)  NOEL 
was  10  mg/kg/day.  The  maternal  LEL  of 
15  mg/kg/day  was  based  on  decreased 
body  weight  gain  and  decreased  food 
consumption.  The  developmental  (fetal) 
NOEL  was  >15  mg/kg/day  at  the  highest 
dose  tested  (HDT). 

b.  From  the  developmental  toxicity 
study  in  rabbits,  the  maternal  (systemic) 
NOEL  was  10  mg/kg/day.  The  maternal 
LEL  of  30  mg/kg/day  was  based  on 
decreased  body  weight  gain.  The 
developmental  (fetal)  NOEL  was  S30 
mg/kg/day  (HDT). 

2.  Reproductive  toxicity  studies.  From 
the  3-generation  reproductive  toxicity 
study  in  rats,  both  the  parental 
(systemic)  and  reproductive  (pup) 
NOEL'S  were  1.5  mg/kg/day.  Both  the 
parental  (systemic)  and  reproductive 
(pup)  LEL's  were  5  mg/kg/day.  They 
were  based  on  a  significant  decrease  in 
parental  body  weight  (systemic)  or  a 
significant  decrease  in  pup  body  weight. 


3.  Pre-  and  post-natal  sensitivity.The 
toxicology  data  base  for  lambda- 
cyhalothrin  is  complete  with  respect  to 
current  toxicological  data  requirements. 
There  are  no  pre-  or  post-natal  toxicity 
concerns  for  infants  and  children,  beised 
on  the  results  of  the  rat  and  rabbit 
developmental  toxicity  studies  and  the 
3-generation  reproductive  toxicity  study 
in  rats. 

Based  on  the  above,  EPA  concludes 
that  reliable  data  support  the  use  of  the 
standard  100-fold  margin  of  uncertainty 
factor  and  that  an  additional  uncertainty 
factor  is  not  warranted  at  this  time. 

4.  Acute  risk.  This  risk  assessment 
was  not  conducted  because  EPAhas  not 
identified  an  acute  toxicity  dietary 
endpoint  of  concern  for  lambda- 
cyhalothrin. 

5.  Chronic  risk.  Using  the  exposure 
assumptions  described  above,  EPA  has 
concluded  that  the  percent  of  the  RfD 
that  will  be  utilized  by  dietary  exposure 
to  residues  of  lambda-cyhalothrin 
ranges  from  25%  for  nursing  infants  less 
than  one  year  old.  up  to  70%  for  non- 
nursing  infants  less  than  1  year  old. 
Despite  the  potential  for  exposure  to 
lambda-cyhalothrin  in  drinking  water 
and  via  residential  uses.  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  RfD.  Therefore,  taking  inA 
account  the  completeness  and  reliability 
of  the  toxicity  data  and  the  conservative 
exposure  assessment,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to 
lambda-cyhalothrin  residues. 

m.  Other  Considerations 

A.  Endocrine  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  "may  have  an 
effect  in  humans  that  is  similar  to  an 
effect  produced  by  a  naturally  occurring 
estrogen,  or  such  other  endocrine 
effect...".  The  Agency  is  currently 
working  with  interested  stakeholders, 
including  other  government  agencies, 
public  interest  groups,  industry  and 
research  scientists  in  developing  a 
screening  and  testing  program  and  a 
priority  setting  scheme  to  implement 
this  program.  Congress  has  allowed  3 
years  from  the  passage  of  FQPA  (August 
3.  1999)  to  implement  this  program.  At 
that  time.  EPA  may  require  further 
testing  of  this  active  ingredient  and  end 
use  products  for  endocrine  disrupter 
effects. 

B.  Metabolism  In  Plants  and  Animals 

The  metabolism  of  lambda- 
cyhalothrin  in  plants  and  animals  is 
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adequately  understood  for  the  purpose 
of  this  tolerance.  EPA  has  determined 
that  plant  and  animal  metabolites  do  not 
need  to  appear  in  the  tolerance - 
expression  at  this  time.  The  residues  to 
be  regulated  are  lambda-cyhalothrin  and 
its  epimer  as  specified  in  40  CFR 
180.438. 

C.  Magnitude  of  Residues 

Field  residue  data  reflecting  the 
application  of  lambda-cyhalothrin  to 
rice  are  acceptable  in  quantity  and 
quality  and  location  in  support  of  the 
proposed  tolerances  on  rice  grain,  rice 
hulls,  and  rice  straw.  The  existing 
tolerances  for  meat,  milk,  poultry  and 
eggs  are  based  on  the  transfer  of 
residues  from  a  worse-case  diet 
consisting  of  various  animal  feed  items 
containing  residues  of  lambda- 
cyhalothrin  and  its  epimer.  No  increase 
in  the  dietary  burden  of  poultry  and 
ruminants  is  expected  from  use  on  rice. 
Therefore,  any  secondary  residues  that 
might  result  in  milk,  meat,  poultry  and 
eggs  would  be  covered  by  the  existing 
tolerances  on  these  commodities. 

D.  Analytical  Enforcement  Methodology 

There  is  a  practical  analytical  method 
available  for  determination  of  residues 
oriambda-cyhalothrin  and  its  epimer. 
Adequate  enforcement  methodology 
(gas  chromatography/electron  capture 
detector)  for  plant  and  animal 
commodities  is  available  to  enforce  the 
tolerances.  EPA  will  provide 
information  on  this  method  to  FDA.  In 
the  interim,  the  analytical  method  is 
available  to  anyone  who  is  interested  in 
pesticide  residue  enforcement  from:  By 
mail,  Calvin  Furlow,  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW..  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Crystal  Mall  #2,  Rm  1128, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202. 703-305-5805. 

E.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits 
(MRLs)  for  residues  of  lambda- 
cyhalothrin  and  its  epimer  in/on  rice. 
Therefore,  international  harmonization 
is  not  an  issue  for  this  tolerance. 

F.  Rotational  Crop  Restrictions 

Studies  submitted  in  support  of 
lambda-cyhalothrin  registration  show 
that  significant  residues  {<0.01  ppm) 
will  not  be  present  in  crops  rotated  30 
days  after  application  of  parent  lambda- 
cyhalothrin.  No  additional  rotational 


crop  data  are  needed  to  support  current 
registered  application  rates. 

rv.  Conclusion 

A  time  limited  tolerance  is  being 
established  for  lambda-cyhalothrin  and 
its  epimer,  in/ or  on  rice  grain  at  1.0 
ppm,  rice  straw  at  1.8  ppm.  and  rice 
hulls  at  5.0  ppm.  Tolerances  are  time 
limited  to  allow  development  and 
review  of  drinking  water  and 
cumulative  exposure  data.  Based  upon 
the  information  and  data  considered 
EPA  concludes  that  the  proposed  time 
limited  tolerances  will  be  safe. 
Therefore  the  tolerances  are  established 
as  set  forth  in  this  document. 

V.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  September  8, 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 


uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VI.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-3005091  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epainail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

VII.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time 
limited  tolerance  under  FFDCA  section 
408(d)  in  response  to  a  petition 


submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  tvpes  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4,  1993). 
This  final  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq..  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.  L.  104-4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993),  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408(d),  such  as  the  time  limited 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply-  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 


fi"om  tolerances,  raising  tolerance  levels 
or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
actions  published  on  May  4.  1981  (46 
FR  24950)  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Vni.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  June  25,  1997. 

lames  Jones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority :  21  U.S.C.  346a  and  371. 

2.  Section  180.438  is  revised  to  read 
as  follows: 

§180.438    Lamt>da-cyhalottirin;  toterances 
for  residues. 

(a)  General.  Time  limited  tolerances 
are  established  for  residues  of  the 
insecticide  lambda-cyhalothrin,  a  1:1 
mixture  of  (S)-alpha-cyano-3- 
phenoxybenzyl-(Z)-(li?,3/?)-3-(2-chloro- 
3,3,3-trifluoroprop-l-enyl)  -2,2- 
dimethylcyclopropanecarboxylate  and 
(fl)-alpha-cyano-3-phenoxybenzyl-(Z)- 
(lS.3S)-3-(2-chloro-3,3,3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  and 
the  Epimer  of  lambda-cyhalothrin,  a  1:1 
mixture  of  (S)-alpha-cyano-3- 
phenoxybenzyl-(Z}-(lS,3S)-3-(2-chloro- 
3,3,3-  trifluoroprop-l-enyl)-2,2- 
dimethylcyclopropanecarboxylate  and 
(fl)-alpha-cyano-3-phenoxybenzyl-(Z)- 
(l/?,3/?)-3-(2-chloro-3,3.3-trifluoroprop- 
l-enyl)-2,2- 

dimethylcyclopropanecarboxylate  on 
plants,  as  indicated  in  the  following 
table.  The  tolerance  will  expire  on  the 
date  specified  in  the  following  table. 


Commodity 


Rice  grain 
Rice  straw 
Rice,  Hulls 


Parts  per  million 


1.0 
1.8 
5.0 


Expiration/Revocation  Date 


Novemtjer  15,  1997 
November  15,  1997 
Novemt)er  15,  1997 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 
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BILLING  CODE  S56O-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  180 
[OPP-300510;  FRL-5729-^] 
RIN  2070-AB78 

Myclobutanil;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  of  myclobutanil  in  or  on 
peppers  (bell  and  non-bell),  peppermint 


and  spearmint.  This  action  is  in 
response  to  EPA's  granting  of  an 
emergency  exemption  under  section  18 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  authorizing  use  of 
the  pesticide  on  peppers  (bell  and  non- 
bell)  in  California  and  peppermint  and 
spearmint  in  Idaho  and  Washington. 
This  regulation  establishes  a  maximum 
permissible  level  for  residues  of 
myclobutanil  in  these  food  commodities 
piu-suant  to  section  408(1)(6)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  These  tolerances 
will  expire  and  are  revoked  on  July  1, 
1998. 
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DATES:  This  regulation  is  effective  July 
9,  1997.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  September  8.  1997.  ^ 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  IOPP-3005101, 
must  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington.  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees).  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300510],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs.  Envirotunental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2.  1921 
Jefferson  Davis  Hwy.,  Arlineton.  VA. 

A  copy  of  objections  and  nearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in  ' 

electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
3005101.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  atmany  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division,  7505C,  Office  of  Pesticide 
Programs,  Enviroimiental  Protection 
Agency,  401  M  St.,  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Ariington,  VA,  (703)  308-9367,  e-mail: 
ertman.andrew@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
a  tolerance  for  combined  residues  of  the 
fungicide  myclobutanil.  in  or  on 


peppers  (bell  and  non-bell)  at  1.0  ppm. 
peppermint  at  2.5  ppm  and  spearmint  at 
2.5  ppm.  These  tolerances  will  expire 
and  are  revoked  on  July  1.  1998.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  CosmeUc  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRL-5572-9}. 

New  section  408(b)(2)(A)(I)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  .the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

SecUon  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 


chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for 
Myclobutanil  on  Peppers  (bell  and  non- 
bell),  Peppermint  and  Spearmint  and 
FFDCA  Tolerances 

The  state  of  California  requested  a 
specific  exemption  for  the  use  of 
myclobutanil  on  bell  and  non-bell 
peppers  to  control  a  species  of  powdery 
mildew  new  to  the  crop  as  of  the  early 
1990's.  Powdery  mildew  is  a  pathogen 
that  can  cause  substantial  losses  in 
peppers. 

The  states  of  Idaho  and  Washington 
have  requested  exemptions  for  the  use 
of  myclobutanil  on  mint  to  control 
powdery  mildew.  Significant  economic 
losses  are  expected  to  occur  without  the 
use  of  myclobutEmil  as  both  yields  and 
prices  of  mint  oil  may  be  reduced. 

EPA  has  authorized  under  FIFRA 
section  18  the  use  of  myclobutanil  on 
peppers  (bell  and  non-bell)  for  control 
of  powdery  mildew  (Oidiopsis  taurica) 
in  California  and  peppermint  and 
spearmint  for  control  of  powdery 
mildew  {Erysiphe  cichoracearum)  in 
Idaho  and  Washington.  After  having 
reviewed  these  submissions,  EPA 
concurs  that  emergency  conditions  exist 
for  these  states. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
myclobutanil  in  or  on  bell  and  non-bell 
peppers,  peppermint  and  spearmint.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2). 
and  EPA  decided  that  the  necessary 
tolerances  under  FFDCA  section 
408(1)(6)  would  be  consistent  with  the 
new  safety  standard  and  with  FIFRA 
section  18.  Consistent  with  the  need  to 
move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful. 
EPA  is  issuing  these  tolerances  without 
notice  and  opportunity  for  public 
comment  under  section  408(e),  as 
provided  in  section  408(1)(6).  Although 
these  tolerances  will  expire  and  are 
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revoked  on  July  1,  1998.  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  peppers  (bell  and  non-bell), 
peppermint  and  spearmint  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions. 
EPA  has  not  made  any  decisions  about 
whether  myclobutanil  meets  EPA's 
registration  requirements  for  use  on  bell 
and  non-bell  peppers,  peppermint  and 
spearmint  or  whether  permanent 
tolerances  for  these  uses  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  these 
tolerances  serve  as  a  basis  for 
registration  of  myclobutanil  by  a  State 
for  special  local  needs  under  FIFRA 
section  24(c).  Nor  do  these  tolerances 
serve  as  the  basis  for  any  States  other 
than  California  (bell  and  non-bell 
peppers)  and  Idaho  and  Washington 
(peppermint  and  spearmint)  to  use  this 
pesticide  on  these  crops  under  section 
18  of  HFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  myclobutanil,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

in.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory- 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
delemiined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 


Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Com.monly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100- fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 


Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acult  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High-end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
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subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  oi  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/ or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 


information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  <1  year  old)  was 
not  regionally  based. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  myclobutanil  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  the 
combined  residues  of  myclobutanil  on 
peppers  (bell  and  non-bell)  at  1.0  ppm, 
peppermint  and  2.5  ppm  and  spearmint 
at  2.5  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Pmfile 

EPA  has  evaluated  me  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  myclobutanil  are 
discussed  below. 

1 .  Short  -  and  intermediate  -  term 
toxicity.  For  short-term  dermal  MOE 
calculations,  the  Agency  used  the 
systemic  NOEL  of  100  mg/kg/day  from 
a  21-day  dermal  toxicity  study  in  rats. 
This  dose  was  the  highest  tested  in  the 
study.  The  Agency  did  not  identify  an 
inhalation  endpoint. 

For  intermeaiate-term  MOE 
calculations,  the  Agency  used  the  NOEL 
of  10  mg/kg/day  from  a  2-generation 
reproductive  toxicity  study  in  rats.  At 
the  lowest  effect  level  (LEL)  of  50  mg/ 
kg/day,  there  were  decreases  in  pup 
body  weight,  an  increased  incidence  in 
the  number  of  stillboms,  and  atrophy  of 
the  prostate  and  testes. 

2.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  myclobutanil  at 
0.025  milligrams/ldlogram/day  (mg/kg/ 


day).  This  RfD  is  based  on  a  chronic 
feeding  study  in  rats  using  a  NOEL  of 
2.5  mg/kg/day  and  an  uncertainty  factor 
of  100.  At  the  lowest  observed  effect 
level  (LOEL)  of  9.9  mg/kg/day  there  was 
testicular  atrophy. 

3.  Carcinogenicity.  Myclobutanil  has 
been  classified  as  a  Group  E  chemical 
(no  evidence  of  carcinogenicity  for 
humans)  by  the  Agency. 

B.  Exposures  and  Risks 

1.  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.443)  for  the  combined  residues 
of  myclobutanil  [alpha-butyl-alpha-(4- 
chlorophenyl)-lH-l,2,4-triazole-l- 
propanenitrilel  plus  its  alcohol 
metabolite  lalpha-(3-hydroxybutyl)- 
alpha-(4-chlorophenyl)-lH-l,2,4- 
triazole-l-propanenitrile]  (free  and 
bound),  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  5.0  ppm  in  cherries  to  0.02 
ppm  in  eggs.  A  tolerance  has  also  been 
established  (40  CFR  180.443(b))  for  the 
combined  residues  of  myclobutanil  plus 
its  alcohol  metabolite  (free  and  bound) 
and  diol  metabolite  [alpha-(4- 
chlorophenyl)-alpha-(3 ,4- 
dihydroxybutyl)-lH-l,2,4-triazole-l- 
propanenitrile],  in  milk  at  0.05  ppm. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  myclobutanil  as  follows: 

Chronic  exposure  and  risk.  In 
conducting  this  chronic  dietary  risk 
assessment,  EPA  has  made  somewhat 
conservative  assumptions  —  with  the 
exception  of  bananas,  all  commodities 
having  myclobutanil  tolerances  will 
contain  myclobutanil  and  metabolite 
residues  and  those  residues  will  be  at 
the  level  of  the  established  tolerance  - 
which  results  in  an  overestimate  of 
human  dietary  exposure.  For  bananas  an 
anticipated  residue  estimate  was  used. 
Percent  crop-treated  estimates  were 
utilized  for  selected  commodities 
included  in  the  assessment.  Thus,  in 
making  a  safety  determination  for  this 
tolerance,  EPA  is  taking  into  account 
this  partially  refined  exposure 
assessment.  The  existing  myclobutanil 
tolerances  (published,  pending,  and 
including  the  necessar\'  Section  18 
tolerances)  result  in  an  Anticipated 
Residue  Contribution  (ARC)  that  is 
equivalent  to  the  following  percentages 
of  the  RfD: 


~    Population  Subgroup 

ARC  food  (mg/kg/day) 

%RfD 

U  S  Population  (48  slates)  

0.003427 
0.006242 
0.018291 
0009747 

14% 

Nursing  Infants  (<1  year  old)   

25% 

Non-Nursir>g  Infants  (<1  year  old) _... 

Children  (1-6  years  old) '. 

73% 
39% 
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Population  Sut)group 

Children  (7-12  years  old) 

Northeast  Region 

Western  Region „ , 

Hispanics  „ , 

Non-Hispanic  Others  


ARC  food  (mg/kg/day) 


%RfD 


0.005505 
0.003678 
0.003999 
0.004125 
0.003728 


22% 
15% 
16% 
17% 
15% 


The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states);  (2)  those 
for  infants  and  children:  and,  (3)  the 
other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states). 

2.  From  drinking  water.  Myclobutanil 
is  persistent  and  not  considered  mobile 
in  soils  with  the  exception  of  sandy 
soils.  Data  are  not  available  for  its  diol 
metabolite.  There  is  no  established 
Maximum  Contaminant  Level  for 
residues  of  myclobutanil  in  drinking 
water.  No  Health  Advisory  Levels  for 
myclobutanil  in  drinking  water  have 
been  established. 

Chronic  exposure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  myclobutanil  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
myclobutanil  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 
certainty  of  no  harm  if  the  tolerance  is 
granted. 

3.  From  non-dietary  exposure. 
Myclobutanil  is  currendy  registered  for 


use  on  the  following  residential  non- 
food sites:  outdoor  residential  and 
greenhouse  use  on  annuals  and 
perennials,  turf,  shrubs,  trees,  flowers. 
These  uses  do  not  constitute  a  chronic 
exposure  scenario,  but  may  constitute  a 
short-  to  intermediate-term  exposure 
scenario.  However,  EPA  lacks  sufficient 
residential-related  exposure  data  to 
complete  a  comprehensive  residential 
risk  assessment  for  many  pesticides, 
including  myclobutanil 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408{b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicify." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 


Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
myclobutanil  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
myclobutanil  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore.  EPA  has 
not  assumed  that  myclobutanil  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Chronic  risk.  Using  the  partially 
refined  exposure  assumptions  described 
under  unit  IV.B.l.  "Chronic  Exposure 
and  Risk"  and  taking  into  account  the 
completeness  and  reliability  of  the 
toxicity  data.  EPA  has  concluded  that 
aggregate  dietary  exposure  (food  only)  to 
myclobutanil  will  utilize  14%  of  the 
RfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  vdll  not  pose  appreciable  risks 
to  human  health.  EPA  has  determined 
that  the  outdoor  registered  uses  of 
myclobutanil  would  not  fall  under  a 
chronic  exposure  scenario.  Despite  the 
potential  for  exposure  to  myclobutanil 
in  drinking  water,  using  best  scientific 
judgement  EPA  does  not  expect  the 
aggregate  exposure  of  food  and  water  to 
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exceed  100%  of  the  RfD.  The  Agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  chronic  exposure  to 
myclobutanil  residues. 

2.  Short-  and  intermediate-tenn  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Although  short-term  exposure 
scenarios  may  be  present,  based  on  the 
lack  of  acute  toxicological  endpoints 
and  the  low  percent  of  RfD  occupied,  in 
the  best  scientific  judgement  of  the 
Agency,  aggregate  short-  and 
intermediate-terra  risk  will  not  exceed 
EPA's  level  of  concern.  Additionally, 
the  Agency  notes  that  there  are  no 
indoor  residential  uses  of  myclobutanil. 
thus  indoor  residential  exposure  is 
expected  to  be  minimal. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Myclobutanil  was  classified  by  the 
Agency  as  a  Group  E  chemical  (no 
evidence  of  carcinogenicity  for 
humans).  Thus,  a  cancer  risk  assessment 
was  not  conducted. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children.  —  a.  In  general.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
myclobutanil.  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 


combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

b.  Developmental  toxicity  studies.  In 
the  developmental  study  in  rats,  the 
maternal  (systemic)  NOEL  was  93.8  mg/ 
kg/day.  based  on  rough  hair  coat,  and 
salivation  at  the  LOEL  of  312.6  mg/kg/ 
day.  The  developmental  (fetal)  NOEL 
was  93.8  mg/kg/day  based  on 
incidences  of  14th  rudimentary  and  7th 
cervical  ribs  at  the  LOEL  of  312.6  mg/ 
kg/day. 

In  the  developmental  toxicity  study  in 
rabbits,  the  maternal  (systemic)  NOEL 
was  60  mg/kg/day,  based  on  reduced 
weight  gain,  clinical  signs  of  toxicity 
and  abortions  at  the  LOEL  of  200  mg/ 
kg/ day.  The  developmental  (fetal)  NOEL 
was  60  mg/kg/day,  based  on  increases  in 
number  of  resorptions,  decreases  in 
litter  size,  and  a  decrease  in  the  viability 
index  at  the  LOEL  of  200  mg/kg/day. 

c.  Reproductive  toxicity  study.  In  the 
2-generation  reproductive  toxicity  study 
in  rats,  the  parental  (systemic)  NOEL 
was  2.5  mg/kg/day,  based  on  increased 
liver  weights  and  liver  cell  hypertrophy 
at  the  LOEL  of  10  mg/kg/day.  The 
developmental  (pup)  NOEL  was  10  mg/ 
kg/day,  based  on  decreased  pup  body 
weight  during  lactation  at  the  LOEL  of 
50  mg/kg/day.  The  reproductive  (pup) 
NOEL  was  10  mg/kg/day.  based  on  the 
increased  incidence  of  stillboms,  and 
atrophy  of  the  testes,  epididymides,  and 
prostate  at  the  LEL  of  50  mg/kg/day. 

d.  Pre-  and  post-natal  sensitivity.  The 
pre-  and  post-natal  toxicology  data  base 
for  myclobutanil  is  complete  with 
respect  to  current  toxicological  data 
requirements.  Based  on  the 
developmental  and  reproductive 
toxicity  studies  discussed  above,  for 
myclobutanil  there  does  not  appear  to 
be  an  extra  sensitivity  for  pre-  or  post- 
natal effects. 

e.  Conclusion.  Based  on  the  above, 
EPA  concludes  that  reliable  data 
support  use  of  the  standard  100-fold 
uncertainty  factor  and  that  a  factor  is 
not  needed  to  protect  the  safety  of 
infants  and  children. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  myclobutanil 
from  food  ranges  from  22%  of  the  RfD 
for  children  (7  to  12  years  old),  up  to 
73%  for  non-nursing  infants  (<1  year 
old).  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 


because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
myclobutanil  in  drinking  water  and 
from  non-dietar\',  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  myclobutanil 
residues. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants  is 
adequately  understood.  The  residue  of 
concern  is  myclobutanil  plus  its  alcohol 
metabolite  (free  and  bound),  as  specified 
in  40  CFR  180.443(a). 

B.  Analytical  Enforcement  Methodology 

An  adequate  enforcement  method  is 
available  to  enforce  the  established 
tolerances.  Quantitation  is  by  GLC  using 
a  Nitrogen/Phosphorus  detector  for 
myclobutanil  and  an  Electron  Capture 
detector  (Ni6j)  for  residues  measured  as 
the  alcohol  metabolite. 

C.  Magnitude  of  Residues 

Residues  of  myclobutanil  and  its 
alcohol  metabolite  are  not  expected  to 
exceed  1.0  ppm  in/on  peppers  (bell  and 
non-bell),  2.5  ppm  in/on  peppermint  or 
2.5  ppm  in/on  spearmint  as  a  result  of 
this  section  18  use.  Secondary  residues 
are  not  expected  in  animal  commodities 
as  no  feedstuffs  are  associated  with 
these  Section  18  uses.  Meat/'milk/ 
poultry/egg  tolerances  have  been 
established  as  a  result  of  other 
myclobutanil  uses. 

D.  International  Residue  Limits 

There  are  no  Codex.  Canadian  or 
Mexican  residue  limits  established  for 
myclobutanil  and  its  metabolites  on  the 
commodities  included  in  these  Section 
18  requests.  Thus,  harmonization  is  not 
an  issue  for  these  Section  18  actions. 

E.  Rotational  Crop  Restrictions 

Information  concerning  the  likelihood 
of  residues  in  rotational  crops  is  not 
available  for  myclobutanil.  As  mint  and 
pepper  (bell  and  non-bell)  fields  are 
normally  rotated,  the  Agency  concludes 
the  following  restriction  should  be 
added  to  the  label  for  the  requested 
Section  18:  Rally  treated  fields  can  be 
rotated  at  any  time  to  crops  which  are 
included  on  the  Rally  label.  All  other 
crops  may  be  planted  1  year  following 
applications  of  Rally  Agricultural 
Fungicide. 
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VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  myclobutanil 
in  bell  and  non-bell  peppers  at  1.0  ppm. 
peppermint  at  2.5  ppm  and  spearmint  at 
2.5  ppm. 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  refiect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  September  8, 
1997  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(0.  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  anv  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary:  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 


Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2, 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vin.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  (OPP-3005101  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7506C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway.  Arlington.  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 

opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 


enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875.  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993).  or  special 
considerations  as  required  by  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16. 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408  (d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tol  ■"    ^es,  exemptions  from  tolerances 
raifc.n     olerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4. 
1981  (46  FR  24950).  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  26,  1997. 

James  (ones, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Progmms. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  follows: 
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PART  180  [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority  :  21  U.S.C.  346a  and  371. 

2.  In  §  180.443,  in  paragraph  (b).  by 
revising  the  introductory  text  and 
alphabetically  adding  the  following 
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commodities  to  the  table  to  read  as 
follows: 

§  180.443    Myclobutanil;  tolerances  for 
residues. 


(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 


for  residues  of  the  fungicide 
myclobutanil  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
These  tolerances  will  expire  and  are 
revoked  on  the  dates  specified  in  the 
following  table. 


Commodity 


Peppermrnt  

Peppers  (bell  and  non-bell) 
Spearmint  - — 


Parts  per  million 


2.5 
1.0 
2.5 


[FR  Doc.  ^7-17589  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  6560-50-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300512;  FRL-5729-61 
RIN  2070-AB78 

Fomesafen;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
fomesafen  in  or  on  snap  beans  .  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on  snap 
beans.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  fomesafen  in  this  food  commodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  The  tolerance 
will  expire  and  is  revoked  on  June  30, 
1998. 

DATES:  This  regulation  is  effective  July 
9,  1997.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  September  8,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  [OPP-3005121, 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 


requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
300512],  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7506C).  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  401  M  St.,  SW.. 
Washington.  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 

A  copy  of  objections  and  nearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
300512).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrea  Beard.  Registration 
Division  7505C.  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  401  M  St..  SW.,  Washington. 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address:  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  (703)  308-9356.  e-mail: 
beard.andrea@epamail.epa.gov. 


Expiration/Revocation  Date 


July  1,  1998 
July  1,  1996 
July  1.  1998 


SUPPLEMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
a  tolerance  for  residues  of  the  herbicide 
fomesafen,  in  or  on  snap  beans  at  0.05 
part  per  million  (ppm).  This  tolerance 
will  expire  and  is  revoked  on  June  30, 
1998.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3.  1996.  FQPA 
amends  both  the  Federal  Food.Drug. 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq..  and  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq.  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 


exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closiu-e  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

II.  Emergency  Exemption  for  Fomesafien 
on  Snap  Beans  and  FFDCA  Tolerances 

Requests  were  received  from  a         * 
number  of  states  for  use  of  fomesafen  on 
snap  beans  for  control  of  broadleaf 
weeds.  The  Applicants  state  that  since 
the  loss  of  the  herbicides  dinoseb  and 
chloramben,  weed  contamination  in 
U.S.  bean  fields  has  increased  and 
significant  crop  losses  have  occurred. 
The  Applicants  state  that  available 
alternative  pesticides  and  control 
techniques  have  produced  unreliable 
results,  and  that  without  this  use  of 
fomesafen,  significant  economic  losses 
will  occur.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  fomesafen 
on  snap  beans  for  control  of  broadleaf 
weeds  in  Arkansas,  Maryland,  New 
York,  Oklahoma,  Pennsylvania,  and 
Virginia.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist  for  this 
state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 


potential  risks  presented  by  residues  of 
fomesafen  in  or  on  snap  beans.  In  doing 
so.  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(l)(6) 
would  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  toleranc^without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  June  30,  1998, 
under  FFDCA  section  408(1)(5),  residues 
of  the  pesticide  not  in  excess  of  the 
amounts  specified  in  the  tolerance 
remaining  in  or  on  snap  beans  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA.  EPA  will  take 
action  to  revoke  this  tolerance  earlier  if 
any  experience  with,  scientific  data  on, 
or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  fomesafen  meets  EPA's 
registration  requirements  for  use  on 
snap  beans  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
fomesafen  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Arkansas, 
Maryland,  New  York,  Oklahoma, 
Peiuisylvania,  and  Virginia  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  fomesafen,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

ni.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 


pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  .NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
Umes  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition.  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks.  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100- fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
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carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High-end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  bom  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 


days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  oppulation 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  &t)m 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  prases  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper    . 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 


upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup 
(non-nursing  infants  <1  year  old)  was 
not  regionally  based. 

rV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fomesafen  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
fomesafen  on  snap  beans  at  0.05  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fomesafen  are 
discussed  below. 

1.  Acute  toxicity.  EPA  has  selected  the 
developmental  NOEL  of  7.5  mg/kg/day 
from  the  oral  rat  developmental  toxicity 
study  for  the  acute  dietary  endpoint;  at 
the  lowest  observed  effect  level  (LOEL) 
of  50  mg/kg/day,  fetuses  had  delayed  or 
partial  ossification  and  extra  ribs.  The 
population  subgroup  of  concern  is 
females  13+  years  of  age. 

2.  Short  -  and  intermediate  -  term 
toxicity.  EPA  has  selected  the  NOEL  of 
10  mg/kg/day  from  the  oral  rabbit 
developmental  toxicity  study  for 
calculation  of  short-term  MOE's.  At  the 
lowest  effect  level  (LEL)  of  40  rag/kg/ 
day,  maternal  toxicity  included  stomach 
mucosal  erosion  and  death. 

3.  Chronic  toxicity.  EPA  has  not 
established  the  RfD  for  fomesafen.  For 
the  purposes  of  this  tolerance,  based 
upon  available  chronic  toxicity  data,  the 
RfD  of  0.0025  mg/kg/day  was  used.  This 
RfD  is  based  on  the  NOEL  of  0.25  mg/ 
kg/ day  from  the  rat  carcinogenicity 
study.  A  100-fold  uncertainty  factor  was 
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used  to  calculate  this  RfD.  At  the  LOEL 
of  5.0  mg/kg/day  there  was  liver  toxicity 
and  decreased  body  weight. 

4.  Carcinogenicity.  Fomesafen  is 
classified  as  a  Group  C  carcinogen  with 
a  Q*  of  1.9  X  10-'  (mg/kg/day)  ■  .  This 
classification  was  based  on:  (a)increases 
in  both  adenomas  and  carcinomas  at 
several  dose  levels  in  both  sexes  of 
mice;  (b)  some  evidence  of  reduced 
latency  for  the  time  of  tumor 
appearance;  (c)  limited  evidence  of 
mutagenic  effects;  and,  (d)  the  structural 
similarity  of  fomesafen  to  other 
biphenyl  ether  herbicides  which  have 
been  shown  to  be  carcinogenic. 

B.  Exposures  and  Hisks 

1.  From  food  and  feed  uses.  A 
tolerance  has  been  established  (40  CFR 
180.433)  for  the  I'esidues  of  fomesafen, 
in  or  on  soybeans  at  0.05  ppm.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietar\'  exposures  and  risks  from 
fomesafen  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  risk  assessment  used  tolerance 
level  residue  values  and  assumed  100% 
of  crop  treated.  The  resulting  high-end 
exposure  estimate  of  0.0002  mg/kg/day 
results  in  a  dietary  MOE  of  37,500  for 
the  population  subgroup  of  concern, 
females  13+  years  old.  This  MOE  is  a 
conservative  risk  assessment; 
refinement  using  anticipated  residue 
values  and  percent  crop  treated  data  in 
conjunction  with  Monte  Carlo  analysis 
would  result  in  a  lower  acute  dietary 
exposure  estimate. 

ii.  Chronic  exposure  and  risk.  The 
existing  tolerance  for  soybeans  and  this 
time-limited  tolerance  for  snap  beans 
result  in  an  ARC  that  is  equivalent  to 
the  following  percentages  of  the  RfD: 
U.S.  Population,  0.04%;  Non-nursing 
Infants  (<1  year  old).  1.4%;  Children  (1- 
6  years  old),  0.7%;  Nursing  Infants, 
0.5%;  and  Children  (7-12  years  old). 
0.5%.  The  dietary  risk  assessments  used 
tolerance  level  residues,  but 
incorporated  percent  of  crop  treated 
information  for  soybeans  and  snap 
beans.  Additional  refinement  using 
anticipated  residue  values  would  result 
in  lower  dietary  exposure  estimates. 

iii.  Cancer  risk.  A  dietary  (food  only) 
cancer  risk  assessment  using  anticipated 
residues  and  percent  crop  treated 
information  was  performed  for  the  U.S. 
population.  The  total  calculated  food 
cancer  risk  is  9  X  10^.  This  is  an 
overestimate,  as  not  all  of  the  snap  bean 
crop  in  the  eastern  U.S.  will  be  treated 
with  fomesafen. 


2.  From  drinking  water.  Fomesafen 
was  not  included  in  EPA's  National 
Survey  of  Pesticides  in  Drinking  Water 
Wells.  There  are  no  entries  for 
fomesafen  in  the  Pesticides  in  Ground 
Water  Database.  The  Agency  has  not 
extablished  Mfiximum  Contaminant 
Levels  or  Health  Advisory  Levels  for 
residues  of  fomesafen  in  drinking  water. 

Based  on  available  data,  EPA 
concludes  that  fomesafen  could  leach  to 
ground  water  and  may  reach  levels  of 
1.0  microgram  (ug)/Liter  (L).  The  level 
of  1.0  ug/L  was  based  on  a  small  scale 
prospective  groundwater  monitoring 
study  conducted  on  soybeans  at  a 
vulnerable  site  in  North  Carolina. 
Fomesafen  residues  were  detected  in 
ground  water  (in  4  of  9  wells)  sampled 
between  17  and  33  months  after 
application.  Fomesafen  concentrations 
measured  1.0  ug/L  (equal  to  the  limit  of 
determination  of  the  analytical  method). 

Exposures  and  risks  to  residues  of 
fomesafen  in  drinking  water  were 
calculated,  as  follows: 
Adult  exposure  =  (chemical 
concentration  in  ug/L)  X  (10-^mg/ug)  X 
(2  L/day  consumed)  divided  by  (70  kg 
body  weight). 

Child  exposure  =  (chemical 
concentration  in  ug/L)  X  (10-^  mg/ug)  X 
(1  L/day  consumed)  divided  by  (10  kg 
body  weight) 

Adult  exposure  is  thus  calculated  to  be 
2.9  X  10  "^  mg/kg/day  and  exposure  to 
children  is  calculated  to  be  1.0  X  lO-* 
mg/kg/day. 

i.  Acute  exposure  and  risk.  For  the 
population  subgroup  of  concern  for 
acute  exposure  (females  13+),  the  MOE 
is  calculated  at  260,000. 

ii.  Chronic  exposure  and  risk. 
Exposure  to  residues  of  fomesafen  in 
water  utilizes  1.2%  of  the  RfD  for  adults 
and  4.0%  of  the  RfD  for  children. 

iii.  Cancer  risk.  Based  on  exposure 
levels  for  drinking  water,  as  given 
above,  the  estimate  of  cancer  risk  is  2.7 
X  10  *.  This  figure  is  an  overestimate,  as 
it  was  arrived  at  based  on  several  very 
conservative  assumptions.  Estimates 
used  were  calculated  based  on  data  from 
only  one  small  scale  study  conducted  in 
NC,  for  use  of  fomesafen  on  soybeans  at 
a  vulnerable  site.  This  represents  a 
worst  case  scenario,  so  is  not 
representative  of  the  "average" 
conditions  of  use.  Additionally,  there  is 
language  on  the  product  label  warning 
of  the  potential  of  fomesafen  to  leach  to 
ground  water  in  vulnerable  areas. 
Vulnerable  areas  in  this  case  refers  to 
areas  where  soils  are  permeable  (sand 
and  silt  loams)  and  the  water  table  is 
shallow.  The  majority  of  areas  of 
soybean  production,  and  potential  use 
of  fomesafen,  will  not  likely  be 
vulnerable  sites,  thus  the  data  used  from 


the  one  small  scale  study  greatly 
overestimates  levels  which  could 
actually  occur.  Further,  it  is  assumed 
that  this  exaggerated  level  will  occur  in 
all  drinking  water  throughout  the  US, 
and  that  each  individual  consumes  2 
liters  of  drinking  water  per  day. 

3.  From  non-dietary  exposure. 
Fomesafen  is  not  currently  registered  for 
use  on  sites  that  would  be  expected  to 
result  in  non-dietary(residential) 
exposure.  A  non-dietary  risk  assessment 
is  thus  not  appropriate  for  existing  uses 
of  fomesafen. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  'other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluadng  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
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chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  {in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

When  considering  structural 
similarities  with  other  chemicals, 
fomesafen  falls  into  the.class  of 
"biphenyl  ether"  chemical  compounds; 
this  means  that  this  group  of  chemicals 
have  structural  similarities,  including  a 
biphenyl  ether  group  in  common.  This 
is  used  as  a  piece  of  supporting 
evidence  for  the  classification  of 
fomesafen  as  a  Group  C  carcinogen, 
since  other  chemicals  of  this  group 
(with  similar  structure)  have  been  found 
to  be  carcinogens.  However,  other 
indications  of  the  carcinogenicity  of 
fomesafen  (i.e.,  increases  of  adenomas 
and  carcinomas  in  a  mouse  study, 
limited  evidence  of  mutagenic  effects) 
were  also  used  in  deciding  this  cancer 
classification.  At  this  time,  the  Agency 
does  not  have  sufficient  understanding 
of  the  structural  relationship  to  the 
mechanism  of  toxicity  of  these 
chemicals  to  conclude  that  they  may  be 
combined  for  the  purposes  of 
conducting  a  risk  assessment.  Although 
fomesafen  contains  some  chemical 
structures  in  common  with  other 
chemicals  that  have  been  found  to  be 
carcinogens,  EPA  does  not  yet  fully 
understand  the  implications  of  such  a 
relationship,  nor  how,  or  if  these 
structures  relate  to  the  toxicological 
activity  of  the  chemical. 

For  the  purposes  of  this  tolerance 
action,  therefore,  EPA  has  not  assumed 
that  fomesafen  has  a  common 
mechanism  of  toxicity  with  other 
substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  For  the  population  of 
concern  (females  13+  years  and  older), 
the  calculated  aggregate  MOE  value  is 
33,000.  The  aggregate  MOE  is  the 
reciprocal  of  the  sum  of  the  reciprocal 
MOE's  for  food  (37,500)  and  water 
(260,000).  This  aggregate  MOE  does  not 
exceed  EPA's  level  of  concern  for  acute 
dietary  exposure. 

2.  Chronic  risk.  Using  the 
conservative  ARC  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  fomesafen 
from  food  will  utilize  1.6%  (0.4%  for 
food  and  1.2%  for  water)  of  the  RfD  for 
the  U.S.  population.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  discussed  below. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 


because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
fomesafen  in  drinking  water,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD.  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  fomesafen  residues. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Using  the  conservative  exposure 
assumptions  described  above,  the  total 
dietary  (food  only)  cancer  risk  is 
estimated  at  9  X  10^.  This  is  an 
overestimate,  as  not  all  of  the  snap  bean 
crop  in  the  eastern  U.S.  will  be  treated 
with  fomesafen.  For  drinking  water,  the 
estimate  of  cancer  risk  is  2.7  X  10*.  As 
stated  above,  this  figure  was  based  on 
extremely  conservative  assumptions, 
and  thus  is  an  overestimate;  taking  this 
into  consideration,  EPA  scientists 
believe  that  the  actual  aggregate  cancer 
risk  will  not  exceed  levels  of  concern, 
and  there  is  reasonable  certainty  of  ho 
harm  to  the  U.S.  population. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children. —  a.  In  general.  In  assessing, 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fomesafen.  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  2-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  emd  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 


variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

b.  Developmental  toxicity  studies.  In 
the  rat  developmental  toxicity  study,  the 
maternal  (systemic)  NOEL  was 
established  at  100  mg/kg/day.  based  on 
stained  fur  at  the  LOEL  of  200  mg/kg/ 
day.  The  developmental  (fetal)  NOEL 
was  established  at  7.5  mg/kg/day,  based 
on  extra  ribs  and  delayed  ossification  at 
the  LOEL  of  50  mg/kg/day. 

In  the  rabbit  developmental  toxicity 
study,  the  maternal  (systemic)  NOEL 
was  established  at  10  mg/kg/day.  based 
on  mortality  and  stomach  lesions  at  the 
LOEL  of  40  mg/kg/day.  The 
developmental  (fetal)  NOEL  was 
established  at  40  mg/kg/day  (highest 
dose  tested). 

c.  Reproductive  toxicity  study.  In  the 
reproductive  toxicity  study  in  rats,  the 
parental  (systemic)  NOEL  was  12.5  mg/ 
kg/day,  based  on  decreased  body  weight 
and  liver  necrosis  at  the  LOEL  of  50  mg/ 
kg/day.  The  reproductive  and 
developmental  (pup)  NOELs  were  2.5 
rag/kg/day.  based  on  decreased  pup 
body  weight  and  reduced  litter  size  at 
the  LOEL  of  12.5  mg/kg/day. 

d.  Pre-  and  post-natal  sensitivity. 
There  were  no  developmental  effects  in 
rabbits  at  the  highest  dose  tested,  even 
in  the  presence  of  maternal  toxicity. 
However,  based  on  the  developmental 
toxicity  study  in  rats,  developmental 
toxicity  (alterations  and  delays  in 
skeletal  ossification)  occurred  at  a  dose 
level  which  was  not  maternally  toxic, 
suggesting  a  special  sensitivity  to  the 
fetus  following  in-utero  exposure.  Based 
on  the  results  of  the  rat  developmental 
toxicity  study,  an  acute  dietary  risk 
assessment  was  conducted  for  females 
13+  years  of  age.  The  MOE  of  33,000 
obtained  for  this  risk  assessment 
demonstrates  that  acute  developmental 
(pre-natal)  risks  are  low. 

e.  Conclusion.  Based  on  the  rat 
reproductive  toxicity  study  discussed 
above,  the  pup  LOEL  (decreased  body 
weight  and  reduced  litter  size)  occurred 
at  levels  below  the  maternal  NOEL  and 
demonstrates  post-natal  pup  toxicity 
unrelated  to  maternal  effects.  These 
results  are  suggestive  of  a  special 
sensitivity  for  infants  and  children 
following  post-natal  exposure.  The  low 
percentage  of  the  RfD  occupied  by  the 
most  highly  exposed  child  subgroup 
(5.4%  of  the  RfD)  demonstrates  that 
post-natal  risks  to  infants  and  children 
are  low,  and  EPA  concludes  that  there 
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is  reasonable  certainty  of  no  harm  to 
infants  and  children. 

2.  Acute  risk.  The  acute,  aggregate 
dietary  MOE  of  33,000  which  was 
calculated  for  females  13+  years  old, 
accounts  for  both  maternal  and  fetal 
exposure.  The  large  agregate  MOE 
calculated  for  females  13+  years  old 
provides  assurance  that  there  is  a 
reasonable  certainty  of  no  harm  to 
infants  and  children. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  fomesafen 
from  food  and  water  utilizes  from  4.5% 
of  the  RfD  for  nursing  infants  up  to 
5.4%  of  the  RfD  for  non-nursing  infants. 
As  stated  previously,  the  results  from 
the  developmental  rat  study  suggest  a 
special  sensitivity  to  the  fetus  following 
in-utero  exposure;  and  results  from  the 
reproductive  rat  study  suggest  a  special 
sensitivity  for  infants  and  children 
following  post-natal  exposure. 
Therefore,  EPA  recommends  applying 
an  extra  10-fold  uncertainty  (safety) 
factor,  which  would  bring  the  exposures 
given  above  to  45%  and  54%  of  the  RfD, 
for  nursing  and  non-nursing  infants, 
respectively.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
The  low  percentage  of  the  RfD  occupied 
by  estimates  for  the  most  highly 
exposed  child  population  subgroup 
demonstrates  that  risks  to  infants  and 
children  are  below  EPA's  level  of 
concern.  Despite  the  potential  for 
exposure  to  fomesafen  in  drinking  water 
and  from  non-dietar}'.  non-occupational 
exposure,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  fomesafen 
residues. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residues  in  plants 
and  animals  is  adequately  understood. 
The  residue  of  conern  is  fomesafen  per 
se.  Secondary  residues  in  meat,  milk, 
poultry,  and  eggs  are  not  expected,  since 
snap  beans  are  not  considered  a 
livestock  feed  commodity. 

B.  Analytical  Enforcement  Methodology 

An  adequate  enforcement  method 
(Method  GAM-RM-001/86)  is  available 
to  enforce  fomesafen  tolerances. 


C.  Magnitude  of  Residues 

Residues  of  fomesafen  are  not  likely 
to  exceed  0.05  ppm  in  or  on  snap  beans 
as  a  result  of  this  use.  No  animal  feed 
items  are  associated  with  this  use,  and 
therefore,  no  secondary  residues  in 
livestock  commodities  are  expected  to 
result. 

D.  International  Residue  Limits 

There  are  no  CODEX  or  Canadian 
maximum  residue  levels  established  for 
residues  of  fomesafen  in  or  on  snap 
beans.  .\  Mexican  tolerance  of  0.01  ppm 
is  established  for  fomesafen  residues  in 
or  on  "beans". 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  fomesafen  in  snap  beans 
at  0.05  ppm. 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1){6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  September  8, 
1997  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  re'questo'r  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 


that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VUI.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  lOPP-3005121  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI.  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document 
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DC.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
PopulaUons  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 


408  (d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  acations  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 


Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  30, 1997. 

James  Jones, 

Acting  Director.  Registration  Division,  Office 
df  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180  — [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.433  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  heading,  by 
adding  paragraph  (b),  and  by  adding  and 
reserving  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  1 80.433    Sodium  salt  of  fomesaten; 
tolerance  for  residues. 

(a)  General .  *  .        * 

• 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  residues  of  the  herbicide 
fomesafen,  in  connection  with  use  of  the 
pesticide  under  section  18  emergency 
exemptions  granted  by  EPA.  The 
tolerances  will  expire  on  the  dates 
specified  in  the  following  table. 


Commodity 


Bean,  snap 


Parts  per  million 


0.05 


Expiration/Revocation  Date 


June  30,  1998 


(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved) 

IFR  Doc  97-17933  Filed  7-8-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
(OPP-300508;  FRL-5728-3] 
RIN  2070-AB78 

Azoxystrobin;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  Rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  the  fungicide 


azoxystrobin  (CAS  Reg.  No.  131860-33- 
8  and  PC  Code  128810)  and  its  Z-isomer 
in  or  on  the  raw  agricultural 
commodities  bananas,  grapes,  peaches, 
peanuts,  pecans,  and  tomatoes,  and  the 
processed  foods  peanut  oil  and  tomato 
paste.  Zeneca  Ag  Products  submitted 
three  petitions  to  EPA  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA) 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (Pub.  L.  104-170) 
requesting  the  tolerances.  Azoxystrobin 
has  been  processed  as  a  reduced  risk 
pesticide  for  its  uses  in^on  bananas, 
grapes,  peaches,  peanuts,  and  tomatoes. 
DATES:  This  regulation  became  effective 
on  June  3, 1997.  Written  objections  and 
requests  for  hearings  must  be  received 
on  or  before  September  8,  1997. 

ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP-3005081, 
may  be  submitted  to:  Hearing  Clerk 


(1900),  Environmental  Protection 
Agency.  Rm.  M3708,  401  M  St.,  SW., 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  document  control 
number  and  submitted  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  (7506C).  Office  of  Pesticide 
Programs,  Envirormiental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  In  person,  bring  copy  of 
objections  and  hearing  requests  to:  Rm. 
1132,  CM  #2,  1921  Jefferson  Davis  Hwy., 
Ariington,  VA  22202. 
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A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encrvption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300508].  No  Confidential  Business 
Information  (CBI)  shoidd  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Product 
Manager  (22),  Registration  Division, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number 
and  e-mail  address:  Room  247,  CM  #2, 
1921  Jefferson  Davis  Highway, 
Ariington,  VA  (703-305-7740).  e-mail: 
giles-parker.cynthia@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  March  12,  1997  (62 
FR  11442){FRL-5589-6),  EPA  i.^sued  a 
notice  pursuant  to  section  408(d)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  346a(d),  announcing  the  filing 
of  three  pesticide  tolerance  petitions  (PP 
5F4541,  6F4642.  and  6F4762)  by  Zeneca 
Ag  Products,  1800  Concord  Pike,  P.O. 
Box  15458,  Wilmington.  DE  19850-545S 
to  EPA  requesting  that  the 
Administrator  amend  40  CFR  part  180 
by  establishing  tolerances  for  residues  of 
the  fungicide,  azoxystrobin,  [methyl(e)- 
2-(2-(6-(2-cyanophenoxy)  pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate]  and 
the  Z-isomer  of  azoxvstrobin, 
[methyl(Z)-2-(2-(6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3  methoxyacrylate]  in  or 
on  the  food  commodities;  grapes  at  1.0 
ppm;  pecans  at  0.01  ppm:  tomato  at  0.2 
ppm;  tomato  paste  at  0.6  ppm;  peanut 
at  0.01  ppm;  peanut  oil  at  0.03  ppm; 
peanut  hay  at  1.5  ppm;  peach  at  0.80 
ppm;  banana  (whole  fruit  including 
peel)  at  0.5  ppm;  banana  pulp  at  0.05 
ppm;  wheat  grain  at  0.04  ppm;  wheat 
bran  at  0.12  ppm:  wheat  hay  at  13.0 
ppm;  wheat  straw  at  4.0  ppm;  fat  of 
cattle,  goats,  poultry,  sheep,  hogs,  and 
horses  at  0.01  ppm;  mbyp  of  cattle, 
goats,  poultry,  sheep,  hogs,  and  horses 
at  0.01  ppm;  meat  of  cattle,  goats, 
poultry,  sheep,  hogs,  and  horses  at  0.01 
ppm;  poultry  liver  at  0.01  ppm;  and 
milk  at  0.006  ppm. 


As  required  by  section  408(d)  of  the 
FFDCA,  as  recently  amended  by  the 
Food  Quality  Protection  Act  of  1996 
(FQPA),  Pub.  L.  104-170.  Zeneca  Ag 
Products  included  in  the  notice  of  filing 
a  summan,'  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  of  the  petition  prepared  by  the 
petitioner  contained  conclusions  and 
assessments  to  support  its  contention 
'that  the  petition  complied  with  the 
FQPA  elements  set  forth  in  section 
408(d)(3)  of  the  FFDCA.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

On  May  7,  1997.  Zeneca  Ag  Products 
withdrew  the  proposed  tolerances  in/on 
peanut  hay;  banana  pulp;  wheat  grain, 
bran,  hay,  and  straw;  cattle,  goat,  hog. 
horse,  and  sheep  fat.  meat  byproducts, 
and  meat;  poultry  fat,  liver,  meat 
byproducts,  and  meat;  and  milk.  This 
leaves  the  proposed  bananas  (whole 
fruit  including  peel),  grapes,  peaches, 
peanuts,  peanut  oil.  pecans,  tomatoes, 
and  tomato  paste  tolerances,  at  their 
originally  proposed  values. 

I.  Statutory  Background 

Section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA).  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA, 
Pub.  L.  104-170,  authorizes  the 
establishment  of  tolerances  (maximum 
residue  levels),  exemptions  from  the 
requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  food 
commodities  and  processed  foods. 
Without  a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  unsafe  and  therefore 
"adulterated"  under  section  402(a)  of 
the  FFDCA.  and  hence  may  not  legally 
be  moved  in  interstate  commerce.  For  a 
pesticide  to  be  sold  and  distributed,  the 
pesticide  must  not  only  have 
appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  section  3  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA,  7  U.S.C.  135  et  seq.]. 

Section  408  was  substantially 
amended  bv  the  FQPA.  Among  other 
things,  the  FQPA  amends  the  FFDCA  to 
bring  all  EPA  pesticide  tolerance-setting 
activities  under  a  new  section  408  with 
a  new  safety  standard  and  new 
procedures.  New  section  408(b)(2)(A)(i) 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 


aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  food,  drinking  water, 
and  from  pesticide  use  in  gardens, 
lawns,  or  buildings  (residential  and 
other  indoor  uses)  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no- harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

II.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed -effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD), 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor        J 
(sometimes  called  a  "safety  factor")  of'''^ 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  addresses  the 
potential  risks  to  infants  and  children 
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based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
.  exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
hundredfold  margin  of  exposure  is 
based  on  the  same  rationale  as  the 
hundredfold  uncertainty  factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationships.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  margin  of  exposure 
(MOE)  calculations  based  on  the 
appropriate  NOEL)  will  be  carried  out 
based  on  the  nature  of  the  carcinogenic 
response  and  the  Agency's  knowledge  of 
its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic".  These 
assessments  are  defined  by  the  Agency 
as  follows. 

i.  Acute  risk.  Acute  risk,  by  the 
Agency's  definition,  results  from  1-day 
consumption  of  food  and  water,  and 
reflects  toxicity  which  could  be 
expressed  following  a  single  oral 
exposure  to  the  pesticide  residues.  High 
end  exposure  to  food  and  water  residues 
are  typically  assumed. 

ii.  Short-term  risk.  Short-term  risk 
results  from  exposure  to  the  pesticide 
for  a  period  of  1  to  7  days,  and  therefore 
overlaps  with  the  acute  risk  assessment. 
Historically,  this  risk  assessment  was 


intended  to  address  primarily  dermal 
and  inhalation  exposure  which  could 
result,  for  example,  from  residential 
pesticide  applications.  However,  since 
enactment  of  FQPA,  this  assessment  has 
been  expanded  to  include  both  dietary 
and  non-dietary  sources  of  exposure, 
and  will  typically  consider  exposure 
frtjm  food,  water,  and  residential  uses 
when  reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  emd  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  frtjm  all  three 
sources  are  not  typically  added  because 
of  the  very  low  probability  of  this 
occurring  in  most  cases,  and  because  the 
other  conservative  assumptions  built 
into  the  assessment  assure  adequate 
protection  of  public  health.  However, 
for  cases  in  which  high-end  exposure 
can  reasonably  be  expected  bom 
multiple  sources  (e.g.  frequent  and 
widespread  homeowner  use  in  a 
specific  geographical  area),  multiple 
high-end  risks  will  be  aggregated  and 
presented  as  part  of  the  comprehensive 
risk  assessment/characterization.  Since 
the  toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1  to  7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

iii.  Intermediate-term  risk. 
Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

iv.  Chronic  risk  assessment.  Chronic 
risk  assessment  describes  risk  which 
could  result  from  several  months  to  a 
lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  outdoor 
uses).  Dietary  exposure  to  residues  of  a 


pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures.  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  TMRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  Federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  subgroup, 
Non-nursing  Infants,  was  not  regionally 
based. 

III.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  tlie  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  azoxystrobin  is 
discussed  below. 

1.  Acute  toxicity.  The  acute  oral 
toxicity  study  in  rats  of  technical 
azoxystrobin  resulted  in  an  LDjo  of  > 
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5,000  milligrams/kilogram  (limit  test) 
for  both  males  and  females.  The  acute 
dermal  toxicity  study  in  rats  of  technical 
azoxystrobin  resulted  in  an  LD-w  of  > 
2,000  milligrams/kilogram  (limit  dose). 
The  acute  inhalation  study  of  technical 
azoxystrobin  in  rats  resulted  in  an  LC50 
of  0.962  milligrams/liter  in  males  and 
0.698  milligrams/liter  in  females.  In  an 
acute  oral  neurotoxicity  study  in  rats 
dosed  once  by  gavage  with  0,  200,  600, 
or  2,000  milligrams/kilogram 
azoxystrobin,  the  systemic  toxicity 
NOEL  was  <200  milligrams/kilogram 
and  the  systemic  toxicity  LOEL  was  200 
milligrams/kilogram,  based  on  the 
occurrence  of  transient  diarrhea  in  both 
sexes.  There  was  no  indication  of 
neurotoxicity  at  the  doses  tested.  This 
acute  neurotoxicity  study  is  considered 
supplementary  (upgradeable)  but  the 
data  required  are  considered  only  to  be 
confirmatory.  The  company  has 
submitted  the  required  confirmatory 
data;  these  data  have  been  scheduled  for 
review  by  the  Agency. 

2.  Mutagenicity.  Azoxystrobin  was 
negative  for  mutagenicity  in  the 
salmonella/mammalian  activation  gene 
mutation  assay,  the  mouse 
micronucleus  test,  and  the  unscheduled 
DNA  synthesis  in  rat  hepatocytes/ 
mammalian  cells  (in  vivo/in  vitro 
procedure  study).  In  the  forward 
mutation  study  using  L5178  mouse 
lymphoma  cells  in  culture,  azoxystrobin 
tested  positive  for  forward  gene 
mutation  at  the  TK  locus.  In  the  in  vitro 
human  lymphocytes  cytogenetics  assay 
of  azoxystrobin,  there  was  evidence  of  a 
concentration  related  induction  of 
chromosomal  aberrations  over 
background  in  the  presence  of  moderate 
to  severe  cytotoxicity. 

3.  Rat  metabolism.  In  this  study, 
azoxystrobin — unlabeled  or  with  a 
pyrimidinyl,  phenylacrylate,  or 
cyanophenyl  label — was  administered 
to  rats  by  gavage  as  a  single  or  14-day 
repeated  doses.  Less  than  0.5%  of  the 
administered  dose  was  detected  in  the 
tissues  and  carcass  up  to  7  d.iys  post- 
dosing  and  most  of  it  was  in  excretion- 
related  organs.  There  was  no  evidence 
of  potential  for  bioaccumulation.  The 
primary'  route  of  excretion  was  via  the 
feces,  tixough  9  to  18%  was  detected  in 
the  urine  of  the  various  dose  groups. 
Absorbed  azoxystrobin  appeared  to  be 
extensively  metabolized.  A  metabolic 
pathway  was  proposed  showing 
hydrolysis  and  subsequent  glucuronide 
conjugation  as  the  major 
biotransformation  process.  This  study 
was  classified  as  supplementary  but 
upgradeable:  the  company  has 
submitted  data  intended  to  upgrade  the 
study  to  acceptable  and  these  data  have 
been  scheduled  for  review. 


4.  Sub-chronic  toxicity,  i.  In  a  90-day 
rat  feeding  study  the  NOEL  was  20.4 
mg/kg/day  for  males  and  females.  The 
LOEL  was  211.0  mg/kg/day  based  on 
decreased  weight  gain  in  both  sexes, 
clinical  observations  of  distended 
abdomens  and  reduced  body  size,  and 
clinical  pathology  findings  attributable 
to  reduced  nutritional  status. 

ii.  In  a  subchronic  toxicity  study  in 
which  azox>'strobin  was  administered  to 
dogs  by  capsule  for  92  or  93  days,  the 
NOEL  for  both  males  and  females  was 
50  mg/kg/day.  The  LOEL  was  250  mg/ 
kg/day,  based  on  treatment-related 
clinical  observations  and  clinical 
chemistry  alterations  at  this  dose. 

iii.  In  a  21-day  repeated-dose  dermal 
rat  study  using  azoxystrobin,  the  NOEL 
for  both  males  and  females  was  greater 
than  or  equal  to  1000  mg/kg/day  (the 
highest  dosing  regimen);  a  LOEL  was 
therefore  not  determined. 

5.  Chronic  feeding  toxicity  and 
carcinogenicity,  i.  In  a  2-year  feeding 
study  in  rats  fed  diets  containing  0,  60. 
300,  and  750/1,500  ppm  (males/ 
females),  the  systemic  toxicity  NOEL 
was  18.2  mg/kg/day  for  males  and  22.3 
mg/kg/day  for  females.  The  systemic 
toxicity  LOEL  for  males  was  34  mg/kg/ 
day.  based  on  reduced  body  weights, 
food  consumption,  and  food  efficiency; 
and  bile  duct  lesions.  The  systemic 
toxicity  LOEL  for  females  was  117.1  mg/ 
kg/day,  based  on  reduced  body  weights. 
There  was  no  evidence  of  carcinogenic 
activity  in  this  study. 

ii.  In  a  1-year  feeding  study  in  dogs 
to  which  azoxystrobin  was  fed  by 
capsule  at  doses  of  0,  3,  25,  or  200  mg/ 
kg/day.  the  NOEL  for  both  males  and 
females  was  25  mg/kg/day  and  the 
LOEL  was  200  mg/kg/day  for  both  sexes, 
based  on  clirvical  observations,  clinical 
chemistry  changes,  and  liver  weight 
increases  that  were  observed  in  both 
sexes. 

iii.  In  a  2-year  carcinogenicity  feeding 
study  in  mice  using  dosing 
concentrations  of  0.  50,  300,  or  2,000 
ppm,  the  systemic  toxicity  NOEL  was 
37.5  mg/kg/day  for  both  males  and 
females.  The  systemic  toxicity  LOEL 
was  272.4  mg/kg/day  for  both  sexes, 
based  on  reduced  body  weights  in  both 
at  this  dose.  There  was  no  evidence  of 
carcinogenicity  at  the  dose  levels  tested. 

According  to  the  new  proposed 
guidelines  for  Carcinogen  Risk 
Assessment  (.^pril,  1996),  the 
appropriate  descriptor  for  human 
carcinogenic  potential  of  azoxystrobin  is 
"Not  Likely."  The  appropriate 
subdescriptor  is  "has  been  evaluated  in 
at  least  two  well  conducted  studies  in 
two  appropriate  species  without 
demonstrating  carcinogenic  effects." 


6.  Developmental  and  reproductive 
toxicity,  i.  In  a  prenatal  development 
study  in  rats  gavaged  with  azoxystrobin 
at  dose  levels  of  0,  25,  100,  or  300  mg/ 
kg/day  during  days  7  through  16  of 
gestation,  lethality  at  the  highest  dose 
caused  the  discontinuation  of  dosing  at 
that  level.  The  developmental  NOEL 
was  greater  than  or  equal  to  100  mg/kg/ 
day  and  the  developmental  LOEL  was  > 
100  mg/kg/day  because  no  significant 
adverse  developmental  effects  were 
observed.  In  this  same  study,  the 
maternal  NOEL  was  not  established;  the 
maternal  LOEL  was  25  mg/kg/day, 
based  on  increased  salivation. 

ii.  In  a  prenatal  developmental  study 
in  rabbits  gavaged  with  0,  50,  150,  or 
500  mg/kg/day  during  days  8  through  20 
of  gestation,  the  developmental  NOEL 
was  500  mg/kg/day  and  the 
developmental  LOEL  was  >  500  mg/kg/ 
day  because  no  treatment-related 
adverse  effects  on  development  were 
seen.  The  maternal  NOEL  was  150  mg/ 
kg/ day  and  the  maternal  LOEL  was  500 
mg/kg/day,  based  on  decreased  body 
weight  gain. 

iii.  in  a  two-generation  reproduction 
study,  rats  were  fed  0,  60,  300,  or  1,500 
ppm  of  azoxystrobin.  The  reproductive 
NOEL  was  32.2  mg/kg/day.  The 
reproductive  LOEL  was  165.4  mg/kg/ 
day;  reproductive  toxicity  was 
demonstrated  as  treatment-related 
reductions  in  adjusted  pup  body 
weights  as  observed  in  the  Fla  and  F2a 
pups  dosed  at  1,500  ppm  (165.4  mg/kg/ 
day). 

rV.  Aggregate  Exposiu-es 

1.  From  food  and  feed  uses.  The 
primary  route  of  human  exposure  to 
azoxystrobin  is  expected  to  be  dietary 
ingestion  of  both  raw  and  processed 
agricultural  commodities  from  Bananas, 
Grapes,  Peaches,  Peanuts,  Pecans,  and 
Tomatoes.  A  Dietary  Risk  Evaluation 
System  (DRES)  chronic  exposure 
analysis  was  conducted  using  tolerance 
level  residues  and  100%  crop  treated 
informadon  to  estimate  the  "TMRC  for 
the  general  population  and  22 
subgroups. 

2.  From  potable  water.  There  is  no 
established  Maximum  Concentration 
Level  for  residues  of  azoxystrobin  in 
drinking  water.  Data  indicate  moderate 
potential  for  soil  mobility  or  leaching 
and  azoxystrobin  is  moderately 
persistent.  In  examining  aggregate 
exposure,  the  FQPA  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures.  The  primdry 
non-food  sources  of  exposure  the 
Agency  looks  at  include  drinking  water 
(whether  frtjm  groundwater  or  surface 
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water),  and  exposure  through  pesticide 
use  in  gardens,  lawns,  or  buildings 
(residential  and  other  indoor  uses). 

Because  the  Agency  lacks  sufficient 
water-related  exposure  data  to  complete 
a  comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  for  identifying  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water  related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfDs  or  acute 
dietary  NOELs)  and  assumptions  about 
body  weight  and  consumption  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
The  Agency  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
consumption  of  water  contaminated 
with  azoxystrobin  but  the  ranges  the 
Agency  is  continuing  to  examine  are  all 
below  the  level  that  would  cause 
azoxystrobin  to  exceed  the  RfD  if  the 
proposed  food  uses  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
azoxystrobin  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 
certainty  of  no  harm  if  the  proposed 
uses  of  bananas,  grapes,  peaches, 
peanuts,  pecans,  and  tomatoes  were 
granted. 

3.  From  non-dietary  uses.  The  Agency 
evaluated  the  existing  toxicological 
database  for  azoxystrobin  and  assessed 
appropriate  toxicological  endpoints  and 
dose  levels  of  concern  that  should  be 
assessed  for  risk  assessment  purposes. 
Dermal  absorption  data  indicate  that 
absorption  is  less  than  or  equal  to  4%. 
No  appropriate  endpoints  were 
identified  for  acute  dietary  or  short 
term,  intermediate  term,  and  chronic 
term  (noncancer)  dermal  and  inhalation 
occupational  or  residential  exposure. 
Therefore,  risk  assessments  are  not 
required  for  these  exposiu^  scenarios 
and  there  are  no  residential  risk 
assessments  to  aggregate  with  the 
chronic  dietary  risk  assessment. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408fb)(2){D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify' ,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 


residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
luiderstanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances.  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begim  a  pilot 
process  to  study  this  issue  further 
through  the  examinations  of  particular 
classef-  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Althougn  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concewiing  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  vvhich  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
azoxystrobin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
azoxystrobin  does  not  appear  to  be 
structurally  similar  to  any  other 
pesticide  chemical  at  this  time.  No 
metabolites  of  azoxystrobin  that  are  of 
toxicological  concern  are  known  to  the 


Agency.  Azoxystrobin  appears  to  be  the 
only  pesticide  member  of  its  class  of 
chemistry  and  there  are  no  reliable  data 
to  indicate  that  this  chemical  is 
structurally  or  toxicologically  similar  to 
existing  chemical  substances  at  this 
time.  Therefore,  it  appears  unlikely  that 
azoxystrobin  bears  a  common 
mechanism  of  activity  with  other 
substances.  P'or  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  azoxystrobin  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

V.  Determination  of  Safety 

A.  Chronic  Risk 

The  Reference  Dose  (RfD)  for 
azoxystrobin  is  0.18  mg/kg/day.  based 
on  the  NOEL  of  18.2  mg/kg/day  from  the 
rat  chronic  toxicity/carcinogenicity 
feeding  study  in  which  decreased  body 
weight  and  bile  duct  lesions  were 
observed  in  male  rats  at  the  LOEL  of  34 
mg/kg/day.  This  NOEL  was  divided  by 
an  Uncertainty  Factor  of  100,  to  allow 
for  interspecies  sensitivity  and 
intraspecies  variability. 

The  chronic  dietary  exposure  analysis 
showed  that  exposure  from  the 
proposed  new  tolerances  in  or  on 
banana,  grape,  peach,  peanut,  peanut 
oil.  pecan,  tomato,  and  tomato  paste  for 
Non-nursing  Infants  (the  subgroup  with 
the  highest  exposure)  would  be  1  %  of 
the  RfD.  The  exposure  for  the  general 
U.S.  population  would  be  less  than  1% 
of  the  RfD.  This  analysis  used  a  value 
of  0.05  ppm  for  banana  pulp  rather  than 
the  value  of  0.5  that  has  been 
established  for  banana  (\*hole  fruit 
including  peel)  because  adequate  data 
were  submitted  to  support  use  of  the 
lower  value  in  the  dietar\'  risk  analyses. 
When  the  chronic  dietary  exposure 
analysis  was  performed  with  the 
addition  of  the  tolerances  for  rice,  milk, 
meat,  eggs,  and  poultry  that  result  from 
the  granting  of  section  18  registrations 
for  use  on  rice  to  Louisiana  and 
Mississippi,  about  1%  of  the  RfD  is  used 
for  the  U.S.  Population  and  about  5%  of 
the  RfD  is  used  for  Non-nursing  Infants. 

As  is  discussed  above,  there  is  no 
established  Maximum  Concentration 
Level  for  residues  of  azoxystrobin  in 
drinking  water.  The  Agency  has  not  yet 
pinpointed  the  appropriate  bounding 
figure  for  consumption  of  water 
contaminated  with  azoxystrobin  but  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  azoxystrobin  to  exceed  the 
RfD  if  the  proposed  food  uses  were 
granted.  The  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with  azoxystrobin  in  water, 
even  at  the  higher  levels  the  Agency  is 
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considering  as  a  conservative  upper 
bound,  would  not  prevent  the  Agency 
from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
proposed  uses  on  bananas,  grapes, 
peaches,  peanuts,  pecans,  and  tomatoes 
were  granted. 

B.  Acute  Risk 

As  part  of  the  hazard  assessment 
process,  the  Agency  reviews  the 
available  toxicological  database  to 
determine  if  there  are  toxicological 
endpoints  of  concern.  For  azoxystrobin. 
the  Agency  does  not  have  a  concern  for 
acute  dietary  exposure  since  the 
available  data  do  not  indicate  any 
evidence  of  significant  toxicity  from  a 
one-day  or  single  event  exposure  by  the 
oral  route.  Therefore,  an  acute  dietary 
risk  assessment  is  not  required  for 
azoxystrobin  at  this  time. 

C.  Conclusion 

Based  on  these  risk  estimates  EPA 
concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  aggregate 
exposure  to  azoxystrobin  for  consumers, 
including  major  identifiable  subgroups 
and  infants  and  children. 

VL  Additional  Safety  Factor  for  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  analysis  or  through  using 
uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  In  either 
case,  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposure  that  is 
greater  than  1/100  of  the  no  observed 
effect  level  in  the  animal  study 
appropriate  to  the  particular  risk 
assessment.  This  hundredfold 
uncertainty  (safety)  factor/margin  of 
exposure  (safety)  is  designed  to  account 
for  combined  inter-  and  intra-species 
variability.  EPA  believes  that  reliable 
data  support  using  the  standard 
hundredfold  margin/factor  but  not  the 
additional  tenfold  margin/factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  margin/factor.  The  data  base 
for  azoxystrobin  is  complete  except  that 


the  acute  and  subchronic  neurotoxicity 
studies  require  upgrading.  The  upgrade 
data  are  confirmatorv'  only,  have  been 
submitted  by  the  company,  and  await 
review  by  the  Agency. 

There  was  no  evidence  of  increased 
susceptibility  of  infants  or  children  to 
azoxystrobin.  Therefore,  no  additional 
uncertainty  factors  are  considered 
necessary  at  this  time. 

VIL  Other  Considerations 

1.  Endocrine  effects.  EPA  is  required 
to  develop  a  screening  program  to 
determine  whether  certain  substances 
(including  all  pesticides  and  inerts) 
"may  have  an  effect  in  humans  that  is 
similar  to  an  effect  produced  by  a 
naturally  occurring  estrogen,  or  such 
other  endocrine  effect...".  The  Agency  is 
currently  working  with  interested 
shareholders,  including  other 
government  agencies,  public  interest 
groups,  industry,  and  research 
scientists,  to  develop  a  screening  and 
testing  program  and  a  priority  setting 
scheme  to  implement  this  program. 
Congress  has  allowed  three  (3)  years 
from  the  passage  of  FQPA  (August  3, 
1999)  to  implement  this  program.  When 
this  program  is  implemented,  EPA  may 
require  further  testing  of  azoxystrobin 
and  end-use  product  formulations  for 
endocrine  disrupter  effects. 

2.  Metabolism  in  plants  and  animals. 
The  metabolism  of  azoxystrobin  in 
plants  is  adequately  understood  for 
purposes  of  these  tolerances.  Since  the 
proposed  label  does  not  contain  any 
commodities  that  are  considered  to  be 
significant  items  of  livestock  feed,  the 
nature  of  the  residue  in  animals  is  not 
of  concern  at  this  time.  There  are  no 
Codex  Alimentarius  Commission 
(Codex)  Maximum  Residue  Levels 
(MRLs)  for  azoxystrobin.  Adequate 
analytical  methods,  gas  chromatography 
with  nitrogen-phosphorous  detection 
and  high  performance  liquid 
chromatography  with  ultraviolet 
detection,  are  available  for  enforcement 
purposes.  Because  of  the  long  lead  time 
from  establishing  these  tolerances  to 
publication  of  the  enforcement 
methodology  in  the  Pesticide  Analytical 
Manual,  Vol.  II,  the  analytical  method  is 
being  made  available  in  the  interim  to 
anyone  interested  in  pesticide 
enforcement  when  requested  from: 
Calvin  Furlow.  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington.  DC  20460. 
Office  location  and  telephone  number: 
Room  1130A,  CM  #2,  1021  )efferson 
Davis  Highway.  Arlington.  VA  (703- 
305-5937). 


3.  Data  requirements.  In  accordance 
with  section  408(b)(2)(E)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  because  anticipated  or  actual 
residue  levels  are  being  relied  on  for 
banana  pulp,  the  Agency  is  requiring, 
pursuant  to  section  408(f)(1),  that  data 
be  provided  5  years  after  the  date  on 
which  the  tolerance  is  established, 
modified,  or  left  in  effect,  and  thereafter 
as  the  Administrator  deems  appropriate, 
demonstrating  that  such  residue  levels 
are  not  above  the  levels  so  relied  on.  If 
such  data  are  not  so  provided,  or  if  the 
data  do  not  demonstrate  that  the  residue 
levels  are  not  above  the  levels  so  relied 
on,  the  Administrator  shall,  not  later 
than  180  days  after  the  date  on  which 
the  data  were  required  to  be  provided, 
issue  a  regulation  under  section 
408(e)(1),  or  an  order  under  section 
408(f)(2),  as  appropriate,  to  modify  or 
revoke  the  tolerance. 

Vm.  Summary  of  Findings 

The  analysis  for  azoxystrobin  for  all 
population  subgroups  examined  by  EPA 
shows  that  the  proposed  uses  on 
bananas,  grapes,  peaches,  peanuts, 
pecans,  and  tomatoes  will  not  cause 
exposure  at  which  the  Agency  believes 
there  is  an  appreciable  risk. 

Based  on  the  information  cited  above, 
the  Agency  has  determined  that  the 
establishment  of  the  tolerances  by 
amending  40  CFR  part  180  will  be  safe; 
therefore,  the  tolerances  are  established 
as  set  forth  below. 

TK.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was 
provided  in  the  old  section  408  and  in 
section  409.  However,  the  period  for 
filing  objections  is  60  days,  rather  than 
30  days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  these  modifications 
can  be  made.  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  September  8. 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
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submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  proscribed  by 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issue(s)  on 
which  a  hearing  is  requested,  the 
requestor's  contention  on  such  issues, 
and  a  summary  of  any  evidence  relied 
upon  by  the  objector  (40  CFR  178.27).  4 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issue(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
CBI.  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

X.  Public  Docket 

A  record  has  been  established  for  this 
rulemaking  under  the  docket  number 
lOPP-3005081  (including  any  comments 
and  data  submitted  electronically).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132,  Public  Information  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7506C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency, 
Crystal  Mall  #  2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocket@epatnail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 


version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rule-making  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

XI.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  section  408  of  the  FFDCA  and  is 
in  response  to  petitions  received  by  the 
Agency  requesting  the  establishment  of 
such  tolerances.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735.  October  4,  1993). 
In  addition,  this  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)(Pub.L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28, 1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal. Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994).  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  because  tolerances  that 
are  established  on  the  basis  of  a  petition 
under  section  408(d)  of  FFDCA,  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)(5  U.S.C.  601  et 
seq.)  do  not  apply.  Prior  to  the  recent 
amendments  to  the  FFDCA,  however, 
EPA  had  treated  such  actions  as  subject 
to  the  RFA.  The  amendments  to  the 
FFDCA  clarify  that  no  proposed  rule  is 
required  for  such  regulatory  actions, 
which  makes  the  RFA  inapplicable  to 
these  actions.  Nevertheless,  the  Agency 
has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels, 
or  expanding  exemptions  might 


adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact  (46 
FR  24950,  May  4,  1981).  In  accordance 
with  Small  Business  Administration 
(SBA)  policy,  this  determination  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA  upon  request. 

XII.  Submission  to  Congress  and  the 
General  Accounting  OfBce 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Administrative  practice  and 
procedure.  Agricultural  commodities, 
Pesticides  and  pests,  Recording  and 
recordkeeping  requirements 

Dated:  July  1,  1997. 

Daniel  M.  Barolo. 

Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  part  180  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  236a  and  371. 

2.  Section  180.507  is  amended  by 
adding  the  text  of  paragraph  (a)  to  read 
as  follows: 

§  180.507    Azoxystrobin;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  fungicide, 
azoxystrobin,  [methyl(E)-2-(2-(6-(2- 
cyanophenoxy)  pyriraidin-4- 
yloxy)phenyl)-3-methoxyacrylatel  and 
the  Z-isomer  of  azoxystrobin, 
[methyl(Z)-2-(2-(6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3  methoxyacrylate]  in  or 
on  the  following  raw  agricultural 
commodities  and  processed  food: 


Commodity 


Bananas  .. 
Grapes  .... 
Peaches  .. 
Peanuts  ... 
Peanut  Oil 
Pecans  .... 
Tomatoes 


Parts  per 
million 


0.5 

1.0 
0.80 
0.01 
0.03 
0.01 

0.2 
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Commodity 

Parts  per 
million 

Tomato  Paste  

0.6 

[FR  Doc.  97-17931  Filed  7-6-97;  8:45  am] 

BItUNG  CODE  SS60-S0-F 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300511;  FRL-6729-4] 
RIN  2070-AB78 

Imldacloprid;  Pesticide  Tolerances  for 
Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


summary:  This  regulation  establishes  • 
time-limited  tolerances  for  combined 
residues  of  imidacloprid  in  or  on  the 
crop  group  citrus  fruits  and  processed 
commodity  dried  citrus  pulp.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
citrus.  This  regulation  establishes  a 
maximum  permissible  level  for  residues 
of  imidacloprid  in  this  food  commodity 
pursuant  to  section  408(1)(6)  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996.  These  tolerances 
will  expire  and  are  revoked  on 
December  31,  1998. 
DATES:  This  regulation  is  effective  July 
9,  1997.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  September  8,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  lOPP-300511]. 
must  be  submitted  to:  Hearing  Clerk 
(1900).  Environmental  Protection 
Agency,  Rm.  M3708,  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number.  [OPP- 
300511 1,  must  also  be  submitted  to: 
Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 


Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1 132,  CM  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300511  ].  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman.  Registration 
Division  7505C,  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460.  Office  location,  telephone 
number,  and  e-mail  address;  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  (703)  308-9367,  e-mail: 
ertman.andrew@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA,  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6).  is  establishing 
tolerances  for  combined  residues  of  the 
insecticide  imidacloprid,  in  or  on  the 
crop  group  citrus  fruits  at  1  part  per 
million  (ppm)  and  the  processed 
commodity  dried  citrus  pulp  at  5  ppm. 
These  tolerances  will  expire  and  are 
revoked  on  December  31,  1998.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  from  the  Code  of  Federal 
Regulations. 

I.  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.  L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq  .  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things, 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 


These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135,  November  13, 
1996)(FRL-5572-9]. 

New  section  408(b)(2)(A)(I)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(b)(2){A)(ii)  defines 
"safe"  to  mean  that  'there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  .  .  ." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption.  " 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  and  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for 
Imidacloprid  on  Citrus  and  FFDCA 
Tolerances 

The  State  of  Florida  has  requested  a 
specific  exemption  for  the  use  of 
imidacloprid  on  citrus  for  the  control  of 
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the  brown  citrus  aphid  (BrCA)  and  the 
citrus  leafminer  (CLM).  The  BrCA  is  a 
potentially  devastating  pest  that  impacts 
citrus  by  feeding  on  newly  developing 
foliage  and  by  transmitting  citrus 
tristcza  virus  (CTV).  The  citrus 
leafminer.  since  its  initial  discovery  in 
May  1993,  has  become  a  major 
economic  pest  to  citrus  nurseries  and 
young  citrus  groves  by  feeding  on  newly 
developing  foliage. 

The  Applicant  asserts  that  CTV  could 
potentially  affect  citrus  yield  in  the 
following  three  ways:  (1)  threatened 
losses  of  $500  million  for  sweet  orange 
and  grapefruit  trees  budded  on  sour 
orange  rootstock;  (2)  if  CTV  stem  pitting 
strains  became  endemic  throughout  the 
Florida  grapefruit  industry,  yields  from 
grapefruit  trees  on  CTV  tolerant 
rootstock  could  be  reduced  by  45%  on 
a  continuing  basis,  fruit  size  would  be 
reduced,  and  production  costs 
increased;  and  (3)  if  CTV  became 
endemic  throughout  Florida,  yields  of 
sweet  orange  would  be  reduced  by  5- 
20%,  and  production  costs  increased. 

As  for  yield  losses  caused  by  the 
CLM,  the  Applicant  indicates  that 
defoliation  caused  by  CLM  could  result 
in  up  to  a  44%  reduction  in  yield, 
translating  into  a  net  loss  of 
approximately  S145/acre. 

For  the  BrCA,  the  registered 
alternatives  are  either  ineffective  due  to 
labeled  use  restrictions  and  length  of 
efficacy  or  are  broad  spectrum 
insecticides  that,  if  used  as  needed  to 
control  the  BrCA,  would  dramatically 
upset  established  populations  of 
beneficials.  The  registered  alternatives 
for  the  CLM  have  not  provided  adequate 
control  of  this  pest,  with  the  most 
effective  alternatives  demonstrating  a 
14-day  suppression  of  the  CLM. 
Additionally,  the  CLM  is  difficult  to 
control  with  foliar  sprays  because  it  is 
protected  from  foliar-applied 
insecticides  by  the  mined  leaf  cuticle, 
and  leaf  margins  role  inward  over  the 
pupae,  protecting  it.  Florida  indicated 
that  imidacloprid  had  demonstrated  as 
much  as  15  weeks  of  control,  and  since 
it  is  a  systemic  insecticide,  would  be 
particularly  effective  against  these  type 
of  pests,  due  to  their  feeding  habits. 

EPA  has  authorized  under  FIFRA 
section  18  the  use  of  imidacloprid  on 
citrus  for  control  of  the  brown  citrus 
aphid  and  citrus  leafminer  in  Florida. 
After  having  reviewed  the  submission, 
EPA  concurs  that  emergency  conditions 
exist  for  this  state. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
imidacloprid  in  or  on  citrus  fruits  and 
dried  citrus  pulp.  In  doing  so,  EPA 
considered  the  new  safety  standard  in 


FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  new  safety  standard 
and  with  FIFRA  section  18.  Consistent 
with  the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  these 
tolerances  without  notice  and 
opportunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  December  31, 
1998,  under  FFDCA  section  408(1)(5). 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on  citrus 
fruits  and  dried  citrus  pulp  after  that 
date  will  not  be  unlawful,  provided  the 
pesticide  is  applied  in  a  manner  that 
was  lawful  under  FIFRA.  EPA  will  take 
action  to  revoke  these  tolerances  earlier 
if  any  experience  with,  scientific  data 
on,  or  other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions 
EPA  has  not  made  any  decisions  about 
whether  imidacloprid  meets  EPA's 
registration  requirements  for  use  on 
citrus  or  whether  permanent  tolerances 
for  this  use  would  be  appropriate. 
Under  these  circumstances,  EPA  does 
not  believe  that  these  tolerance  serve  as 
a  basis  for  registration  of  imidacloprid 
by  a  State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  Florida  to  use  this 
pesticide  on  this  crop  under  section  18 
of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  imidacloprid,  contact  the 
Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second,  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 


A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  or 
less  of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly.  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
rationale  as  the  100-fold  uncertainty 
factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g.,  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOEL)  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 
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2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High-end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primarily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA.  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conser\'ative  assumptions  built  into  the 
assessment  assure  adequate  protection 
of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  vddespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e.,  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 


Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
u.ses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.  The  T.MRC  is  a  "worst  case" 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 
or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 


significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population  sutjgroup 
(children  1-6  years  old)  was  not 
regionally  based. 

rV.  Aggregate  Risk  Assessment  and 
Deterniination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  imidacloprid  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2).  for 
time-limited  tolerances  for  combined 
residues  of  imidacloprid  on  the  citrus 
fruits  crop  group  at  1  ppm  and  the 
processed  commodity  dried  citrus  pulp 
5  ppm.  EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishing  these  tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  imidacloprid  are 
discussed  below. 

1.  Acute  toxicity.  NOEL  =  24  mg/kg/ 
day.  The  Agency  recommends  use  of  the 
NOEL  of  24  mg/kg/day.  based  on 
decreased  body  weight,  increased 
resorptions,  increased  abortions,  and 
increased  skeletal  abnormalities  at  the 
lowest  effect  level  (LEL)  of  72  mg/kg/ 
day,  from  the  developmental  toxicity 
study  in  rabbits.  This  risk  assessment 
should  evaluate  acute  dietary  risk  to 
females  13-t-  years. 

2.  Short  -  and  intermediate  -  term 
toxicity.  For  short-  and  intermediate- 
term  MOE  calculations,  the  Agency 
determined  that  available  data  do  not 
demonstrate  that  imidacloprid  has 
dermal  or  inhalation  toxicity  potential. 
Therefore,  short-or  intermediate-term 
dermal  and  inhalation  risk  assessments 
are  not  required.  This  decision  was 
based  on  the  fact  that  no  effects  were 
observed  at  the  highest  dose  level  tested 
(0.191  mg/L)  in  a  28-day  inhalation 
toxicity  study  in  rats,  and  that  no 
systemic  toxicity  was  observed  at  dose 
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levels  up  to  1,000  mg/kg/day  in  a  21-day 
dermal  toxicity  study  in  rabbits. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  imidacloprid  at 
0.057  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  a  NOEL  of 
5.7  mg/kg/day  from  a  2-year  feeding/ 
carcinogenicity  study  in  rats.  An 
uncertainty  factor  of  100  was  applied  to 
take  into  account  inter-species 
sensitivity  and  intra-species  variation. 
The  lowest  observed  effect  level  (LOEL) 
of  16.9  mg/kg/day  was  based  on 
increased  thyroid  lesions  in  males. 

4.  Carcinogenicity.  Imidacloprid  has 
been  classified  as  a  Group  E  chemical, 
no  evidence  of  carcinogenicity  for 
humans,  by  the  Agency. 

B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.472)  for  the  combined  residues 
of  imidacloprid,  in  or  on  a  variety  of 
raw  agricultural  commodities. 


Tolerances  range  from  0.02  ppm  in  eggs 
to  6  ppm  in  cottonseed.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  and  risks  from 
imidacloprid  as  follows: 

i.  Acute  exposure  and  risk.  Acute 
dietary  risk  assessments  are  performed 
for  a  food-use  pesticide  if  a  toxicological 
study  has  indicated  the  possibility  of  an 
effect  of  concern  occurring  as  a  result  of 
a  one  day  or  single  exposure.  The  acute 
dietary  (food  only)  risk  assessment  used 
Theoretical  Maximum  Residue 
Contribution  (TMRC).  The  resulting 
high-end  exposure  estimate  of  0.1  mg/ 
kg/day,  which  results  in  a  dietary  (food 
only)  MOE  of  240  for  females  13+  years, 
should  be  viewed  as  a  conservative  risk 
estimate;  refinement  using  anticipated 
residue  values  and  percent  crop-treated 
data  in  conjunction  with  Monte  Carlo 
analysis  would  result  in  a  lower  acute 
dietary  exposure  estimate. 

ii.  Chronic  exposure  and  risk.  In 
conducting  this  exposure  assessment, 


the  Agency  has  made  very  conservative 
assumptions  -  100%  of  citrus 
commodities  and  all  other  commodities 
having  imidacloprid  tolerances  will 
contain  imidacloprid  residues  and  those 
residues  would  be  at  the  level  of  the 
tolerance  —  which  result  in  an 
overestimate  of  human  dietary 
exposure.  This  chronic  dietary  (food 
only)  exposure  should  be  viewed  as  a 
conservative  risk  estimate;  refinement 
using  anticipated  residue  levels  and 
percent  crop-treated  values  analysis 
would  result  in  a  lower  dietary  exposure 
estimate.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  EPA  is 
taking  into  account  this  conservative 
exposure  assessment.  The  existing 
imidacloprid  tolerances  (published, 
pending,  and  including  the  necessary 
Section  18  tolerances)  result  in  a 
Theoretical  Maximum  Residue 
Contribution  (TMRC)  that  is  equivalent 
to  the  following  percentages  of  the  RfD: 


Sut)population 

U.S.  population  

Nursing  infants 

Non-nursing  infants  {<1  year  old) 

Children  (1-6  years  old) 

Children  (7-12  years  old) 

US  population  -  winter 

f^onheast  Region 

Western  Region 

Hispanlcs  

Non-Hispanic  others 


TMRC 


0.011276 
0.009403 
0.022489 
0.024609 
0.016932 
0.011763 
0.012362 
0.011992 
0.012485 
0.013116 


%RfD 


20% 
17% 
40% 
43% 
30% 
21% 
22% 
21% 
22% 
23% 


The  subgroups  listed  above  are:  (1) 
the  U.S.  population  (48  states);  (2)  those 
for  infants  and  children;  and,  (3)  the 
other  subgroups  for  which  the 
percentage  of  the  RfD  occupied  is 
greater  than  that  occupied  by  the 
subgroup  U.S.  population  (48  states). 

2.  From  drinking  water  Based  on  data 
available  to  the  Agency,  imidacloprid  is 
persistent  and  could  potentially  leach 
into  groundwater.  There  is  no 
established  Maximum  Contamination 
Level  (MCL)  for  residues  of 
imidacloprid  in  drinking  water.  No 
health  advisory  levels  for  imidacloprid 
in  drinking  water  have  been  established. 
The  "Pesticides  in  Groundwater 
Database"  has  no  entry  for  imidacloprid. 

Chronic  exposure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 


a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 
using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfDs  or  acute 
dietary  NOELs)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figure  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  imidacloprid  to  exceed  the 
RfD  if  the  tolerance  being  considered  in 
this  document  were  granted.  The 
Agency  has  therefore  concluded  that  the 
potential  exposures  associated  with 
imidacloprid  in  water,  even  at  the 
higher  levels  the  Agency  is  considering 
as  a  conservative  upper  bound,  would 
not  prevent  the  Agency  from 
determining  that  there  is  a  reasonable 


certainty  of  no  harm  if  the  tolerance  is 
granted. 

3.  From  non-dietary  exposure. 
Imidacloprid  is  currently  registered  for 
use  on  the  following  residential  non- 
food sites:  ornamental  flowering  plants, 
ornamental  ground  covers,  ornamental 
woody  plants,  ornamental  turf, 
ornamental  lawns,  household  and 
domestic  dwellings  (indoor/outdoor), 
wood  protection,  and  pets.  Because  the 
Agency  has  determined  that 
imidacloprid  has  no  dermal  or 
inhalation  toxicological  potential  and 
has  not  identified  a  chronic 
toxicological  endpoint,  EPA  does  not 
expect  any  harm  from  non-dietary 
exposure  to  imidacloprid. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 


The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 
EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imidacloprid  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
imidacloprid  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  imidacloprid  has  a 
common  mechanism  of  toxicity  with 
other  substances. 


C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

1.  Acute  risk.  An  acute  aggregate  risk 
assessment  takes  into  account  exposure 
from  dietary  food  and  water.  For 
imidacloprid,  no  data  were  available  to 
EPA  from  possible  exposure  to 
contaminated  drinking  water.  Thus,  this 
risk  assessment  is  based  on  acute 
dietary  risk  from  food  only.  For  the 
population  subgroup  of  concern, 
females  13+  years,  the  calculated  MOE 
value  is  240.  This  MOE  does  not  exceed 
the  Agency's  level  of  concern  for  acute 
dietary  exposure. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  and  taking  into 
account  the  completeness  and  reliability 
of  the  toxicity  data,  EPA  has  concluded 
that  aggregate  dietary  exposure  to 
imidacloprid  will  utilize  20%  of  the  RfD 
for  the  U.S.  population.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  imidacloprid  in  drinking 
water,  the  Agency  does  not  expect  the 
aggregate  dietary  exposure  to  exceed 
100%  of  the  RflD.  Since  EPA  has 
determined  that  there  is  no  dermal  or 
inhalation  toxicity  potential  for 
imidacloprid,  non-dietary,  non- 
occupational exposure  is  not  a  concerru 
The  Agency  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  chronic  aggregate  exposure 
to  imidacloprid  residues. 

3.  Short-  and  intermediate-term  risk. 
Short-  and  intermediate-term  aggregate 
exposure  takes  into  account  chronic 
dietary  food  and  water  (considered  to  be 
a  background  exposure  level)  plus 
indoor  and  outdoor  residential 
exposure.  Because  the  Agency  has 
determined  that  imidacloprid  has  no 
dermal  or  inhalation  toxicity  potential, 
short-term  or  intermediate-term  dermal 
and  inhalation  risk  assessments  are  not 
required. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Since  imidacloprid  has  been 
classified  as  a  Group  E  chemical,  no 
evidence  of  carcinogenicity  for  humans, 
a  cancer  risk  assessment  was  not 
required. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children. — a.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 


imidacloprid,  EPA  considered  data  from 
developmental  toxicity  studies  in  the  rat 
and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  frtjm 
pesticide  exposure  during  prenatal 
development  to  one  or  both  parents. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability)  and  not  the  additional 
tenfold  MOE/uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

b.  Developmental  toxicity  studies. 
From  the  developmental  toxicity  study 
in  rats,  the  maternal  (systemic)  NOEL 
was  30  mg/kg/day.  The  maternal 
(systemic)  LOEL  of  100  mg/kg/day  was 
based  on  decreased  weight  gain.  "The 
developmental  (fetal)  NOEL  was  30  mg/ 
kg/day.  The  developmental  (fetal)  LEL 
of  100  mg/kg/day  was  based  on 
increased  wavy  ribs. 

From  the  developmental  toxicity 
study  in  rabbits,  the  maternal  (systemic) 
NOEL  was  24  mg/kg/day.  The  maternal 
(systemic)  LOEL  of  72  mg/kg/day  was 
based  on  decreased  body  weight, 
increased  abortions,  and  death.  The 
developmental  (fetal)  NOEL  was  24  mg/ 
kg/day.  The  developmental  (fetal)  LOEL 
of  72  mg/kg/day  was  based  on  decreased 
body  weight  and  increased  skeletal 
anomalies. 

c.  Reproductive  toxicity  study.  From 
the  reproductive  toxicity  study  in  rats, 
the  maternal  (systemic)  NOEL  was  55 
mg/kg/day  at  the  highest  dose  tested 
(HDT).  The  reproductive/developmental 
(pup)  NOEL  was  8  mg/kg/day.  The 
reproductive/developmental  (pup) 
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LOEL  of  19  mg/kg/day  was  based  on 
decreased  pup  body  weight  during 
lactation  in  both  generations. 

d.  Pre-  and  post-natal  sensitivity.  The 
toxicological  database  for  evaluating 
pre-  and  post-natal  toxicity  for 
iraidacloprid  is  complete.  In  the  case  of 
the  developmental  toxicity  studies,  the 
developmental  and  maternal  NOELs  for 
both  rats  and  rabbits  occur  at  the  same 
dose  level  for  each  species  (24  mg/kg/ 
day  for  rabbits  and  30  mg/kg/day  for 
rats)  which  suggests  that  there  is  no 
extra  sensitivity  for  unborn  children  in 
the  absence  of  maternal  toxicity. 
However,  a  detailed  analysis  of  the 
developmental  toxicity  studies  indicates 
that  the  skeletal  findings  (wavy  ribs  and 
other  anomalies)  in  both  the  rat  and 
rabbit  fetuses  are  severe  effects  which 
occurred  in  the  presence  of  slight 
maternal  toxicity  (decreases  of  body 
weight).  Additionally,  in  rabbits,  there 
were  increases  in  resorptions  and 
abortions  which  can  be  attributed  to 
acute  maternal  exposure.  This 
information  has  been  interpreted  by  the 
Agency  as  indicating  a  potential  acute 
dietary  risk  for  pre-natally  exposed 
infants.  The  acute  dietary  MOE  for 
females  13+  years  is  240.  This  large 
MOE,  based  on  conservative  exposure 
assumptions,  demonstrates  that  pre- 
natal exposure  to  imidacloprid  is  not  a 
toxicological  concern  at  this  time. 

In  the  case  of  the  2-generation 
reproductive  toxicity  study  in  rats,  the 
parental  NOEL  is  55  mg/kg/day  (HDT). 
The  reproductive  NOEL  is  8  mg/kg/day 
based  on  decreased  pup  body  weight 
during  lactation  observed  at  the  LOEL  of 
19  mg/kg/day.  The  results  of  this  study 
indicate  that  adverse  reactions  to 
imidacloprid  by  the  pups  occurs  at 
levels  (19  mg/kg/day)  which  are  lower 
than  the  NOEL  for  the  parental  animals 
(55  mg/kg/day).  Therefore,  the  pups  are 
more  sensitive  to  the  effects  of 
imidacloprid  than  parental  animals  and 
for  the  purpose  of  this  Section  18  an 
additional  3X  safety  factor  should  be 
added  to  the  RfD. 

The  aggregate  risk  estimate  for  the 
most  highly  exposed  infant  and  children 
subgroup  (children  1-6  years  old) 
occupies  129%  of  the  RfD  (including  the 
3X  additional  safety  factor).  Both 
chronic  and  acute  dietary  exposure  risk 
assessments  assume  100%  crop  treated 
and  use  tolerance  level  residues  for  all 
commodities.  Refinement  of  these 
dietary  risk  assessments  by  using 
percent  crop  treated  information  and 
anticipated  residue  data  would  reduce 
dietary  exposure.  Therefore,  both  of 
these  risk  assessments  are  over- 
estimates of  dietary  risk.  Consideration 
of  anticipated  residues  and  percent  crop 
treated  would  likely  result  in  an 


anticipated  residue  contribution  (ARC) 
which  would  occupy  a  percentage  of  the 
RfD  that  is  likely  to  be  significantly 
lower  than  the  currently  calculated 
TMRC  value,  and  aggregate  risk 
estimates.  Therefore,  EPA  concludes 
that  extension  of  this  time-limited 
tolerance  should  not  pose  an 
unacceptable  risk  to  infants  and 
children. 

2.  Acute  risk.  At  present,  the  acute 
dietary  MOE  for  females  13+  years 
(accounts  for  both  maternal  and  fetal 
exposure)  is  240.  This  risk  assessment 
also  assumed  100%  crop-treated  with 
tolerance  level  residues  on  all  treated 
crops  consumed,  resulting  in  a 
significant  over-estimate  of  dietary 
exposure.  The  Agency  does  not  expect 
that  aggregate  exposure  (food  plus 
water)  would  result  in  an  unacceptable 
acute  dietary  MOE.  The  large  acute 
dietary  MOE  calculated  for  females  13+ 
years  provides  assurance  that  there  is  a 
reasonable  certainty  of  no  harm  for  both 
females  13+  years  and  the  pre-natal 
development  of  infants  from  exposure  to 
imidacloprid. 

3.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  imidacloprid 
from  food  will  utilize  48%  of  the  RflD  for 
nursing  infants,  and  129%  of  the  RfD  for 
children  1-6  years  old  (including  the 
additional  3X  safety  factor).  This 
chronic  aggregate  (food  only)  exposure 
should  be  viewed  as  a  conservative  risk 
estimate;  refinement  using  anticipated 
residue  levels  and  percent  crop-treated 
values  analysis  would  result  in  a  lower 
aggregate  exposure  estimate.  Despite  the 
potential  for  exposure  to  imidacloprid 
in  drinking  water  and  from  non-dietary, 
non-occupational  exposure,  EPA  does 
not  expect  the  aggregate  exposure  to 
exceed  100%  of  the  RfD.  Therefore, 
taking  into  account  the  completeness 
and  reliability  of  the  toxicity  data  and 
^e  conservative  exposure  assessment, 
EPA  concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  imidacloprid  residues. 

V.  Other  Considerations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in  plants 
and  animals,  is  adequately  understood. 
The  residue  of  concern  is  imidacloprid 
and  its  metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent  as  specified  in  40  CFR  180.472. 

B.  Analytical  Enforcement  Methodology 

An  adequate  common  moiety  GC/MS 
enforcement  method  is  available  for  the 
determination  of  the  regulated 


imidacloprid  residues  in  citrus 
commodities.  Bayer  Method  00200  has  . 
successfully  completed  an  EPA 
Tolerance  Method  Validation.  Copies  of 
the  method  have  been  forwarded  to  FDA 
for  publication  in  PAM  Volume  II. 

C.  Magnitude  of  Residues 

Combined  residues  of  imidacloprid 
and  its  regulated  metabolites  are  not 
expected  to  exceed  1 .0  ppm  in/on  the 
citrus  crop  group  or  5  ppm  in/on  the 
processed  commodity  dried  citrus  pulp 
as  a  result  of  this  Section  18  use. 
Secondary  residues  in  animal 
commodities  are  not  expected  to  exceed 
existing  tolerances  as  a  result  of  this 
Section  18  use. 

D.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  residue  limits,  therefore 
harmonization  is  not  an  issue  for  this 
action. 

E.  Rotational  Crop  Restrictions 

Citrus  crops  are  not  rotated  to  other 
crops,  thus  rotational  crop  concerns  are 
not  germane  to  this  action. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  imidacloprid 
on  the  citrus  fruits  crop  group  at  1  ppm 
and  dried  citrus  pulp  at  5  ppm. 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  September  8, 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
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CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  bv 
40  CFR  180.33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

VIII.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-3005111  (including  any 
comments  and  data  submitted 
electronically)-  -^  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch. 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  these  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 
408  (d),  such  as  the  tolerances  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  has  previously 


assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated;  lune  30,  1997. 
James  Jones, 

Acting  Director  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority  :  21  U.S.C.  346a  and  371. 

2.  In  §  180.472,  by  adding  the  text  of 
paragraph  (b)  to  read  as  follows; 

§  180.472  1-[(6-Chloro-3-pyri(linyl)methyl)-N- 
nitro-2-imidazolidiniminel. 

«         *         *         «         * 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  insecticide 
imidacloprid  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
These  tolerances  will  expire  and  are 
revoked  on  the  dates  specified  in  the 
following  table. 


Commodity 

Parts  per  million 

Expiration/Revocation  Date 

Citms  fnjits  crop  group „ 

1.0 

December  31,  1998 
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Commodity 

Parts  per  million 

Expiration/Revocation  Date 

Dried  citrus  duId 

5.0 

December  31.  1998 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  281 
(FRL-5854-8] 

District  of  Columbia;  Final  Approval  of 
State  Underground  Storage  Tank 
Program 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  determination  on 

the  District  of  Columbia's  application 

for  program  approval. 

SUMMARY:  The  District  of  Columbia  has 
applied  for  approval  of  its  underground 
storage  tank  program  under  Subtitle  I  of 
the  Resource  Conservation  and 
Recovery  Act  (RCRA).  The 
Environmental  Protection  Agency  (EPA) 
has  reviewed  the  District  of  Columbia's 
application  and  has  made  a  final 
determination  that  the  District  of 
Columbia's  underground  storage  tank 
program  satisfies  all  of  the  requirements 
necessary  to  qualify  for  approval.  Thus, 
EPA  is  granting  final  approval  to  the 
District  of  Columbia  to  operate  its 
program. 

EFFECTIVE  DATES:  Program  approval  for 
the  District  of  Columbia  shall  be 
effective  on  August  8.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Bowen,  State  Programs  Branch 
(3HW60).  U.S.  EPA  Region  III,  841 
Chestnut  Building,  Philadelphia, 
Pennsylvania  19107,  (215)  56&-3382. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  EPA  to  approve  State 
underground  storage  tank  programs  to 
operate  in  the  State  in  lieu  of  the 
Federal  underground  storage  tank  (UST) 
program.  To  qualify  for  approval,  a 
State's  program  must  be  "no  less 
stringent"  than  the  Federal  program  in 
all  seven  elements  set  forth  at  section 
9004(a)  (1)  through  (7)  of  RCRA,  42 
U.S.C.  6991c(a)  (1)  through  (7),  as  well 
as  the  notification  requirements  of 
secUon  9004(a)(8)  of  RCRA.  42  U.S.C. 


6991c(a){8)  and  must  provide  for 
adequate  enforcement  of  compliance 
writh  UST  standards  (section  9004(a)  of 
RCRA,  42  U.S.C.  6991c(a)). 

On  October  3,  1996,  the  District  of 
Columbia  submitted  an  official 
application  for  approval  to  administer 
its  underground  storage  tank  program. 
On  April  28, 1997,  EPA  published  a 
tentative  determination  announcing  its 
intent  to  approve  the  District's  program. 
Further  background  on  the  tentative 
decision  to  grant  approval  appears  at  62 
PR  22898  (April  28,  1997). 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
review  and  comment  and  the  date  of  a 
tentative  public  hearing  on  the 
application  and  EPA's  tentative 
determination.  EPA  requested  advance 
notice  for  testimony  and  reserved  the 
right  to  cancel  the  public  hearing  in  the 
event  of  insufficient  public  interest. 
Since  there  were  no  requests  to  hold  a 
public  hearing,  it  was  cancelled.  One 
person  provided  written  comments 
relating  to  the  District  of  Columbia's 
regulations  pertaining  to  heating  oil 
tanks.  The  commenter  felt  the  District's 
regulations  are  excessive  for 
underground  heating  oil  tanks  and  are 
not  in  conformance  with  Federal  law,  or 
that  of  the  surrounding  states  and 
suggested  that  since  the  District  of 
Columbia  is  predominantly  a  Federal 
city,  it  should  follow  the  Federal  UST 
regulations. 

The  District  of  Columbia  has 
identified  in  their  application  that  the 
regulation  of  heating  oil  tanks  is  an  area 
where  its  program  is  broader  in  scope 
than  the  Federal  program.  The  Federal 
underground  storage  tank  program  does 
not  cover  tanks  used  for  storing  heating 
oil  for  consumptive  use  on  the  premises 
where  stored,  and,  therefore,  the  District 
of  Columbia  is  free  to  regulate  such 
tanks  as  it  deems  appropriate.  Since 
state  programs  which  are  broader  in 
scope  than  the  Federal  program  may  be 
approved,  EPA  is  granting  final 
approval  to  the  District  of  Columbia's 
Underground  Storage  Tank  Program. 

B.  Final  Decision 

I  conclude  that  the  District  of 
Columbia's  application  for  program 
approval  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
Subtitle  I  of  RCRA  and  40  CFR  part  281. 
Accordingly,  the  District  of  Columbia  is 


granted  approval  to  operate  its 
underground  storage  tank  program  in 
lieu  of  the  Federal  program. 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  section  6  of  Executive     , 
Order  12866. 

Unfunded  Mandates  Reform  Act 

Title  11  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  sections  202  and  205  of 
the  UMRA,  EPA  generally  must  prepare 
a  written  statement  of  economic  and 
regulatory  alternatives  analyses  for 
proposed  and  final  rules  with  Federal 
mandates,  as  defined  by  the  UMRA,  that 
may  result  in  expenditures  to  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
SlOO  million  or  more  in  any  one  year. 
The  section  202  and  205  requirements 
do  not  apply  to  today's  action  because 
it  is  not  a  "Federal  mandate"  and 
because  it  does  not  impose  annual  costs 
of  SlOO  million  or  more. 

Today's  rule  contains  no  Federal 
mandates  for  State,  local  or  tribal 
governments  or  the  private  sector  for 
two  reasons.  First,  today's  action  does 
not  impose  new  or  additional 
enforceable  duties  on  any  State,  local  or 
tribal  governments  or  the  private  sector 
because  the  requirements  of  the  District 
of  Columbia  program  are  already 
imposed  by  the  District  of  Columbia  and 
subject  to  the  District  of  Columbia  law. 
Second,  the  Act  also  generally  excludes 
from  the  definition  of  a  "Federal 
mandate"  duties  that  arise  from 
participation  in  a  voluntary  Federal 
program.  The  District  of  Columbia's 
participation  in  an  authorized  UST 
program  is  voluntary. 

Even  if  today's  rule  did  contain  a 
Federal  mandate,  this  rule  will  not 
result  in  annual  expenditures  of  SlOO 
million  or  more  for  State,  local,  and/or 
tribal  governments  in  the  aggregate,  or 
the  private  sector.  Costs  to  State,  local 
and/or  tribal  governments  already  exist 
under  the  District  of  Columbia  program, 
and  today's  action  does  not  impose  any 
additional  obligations  on  regulated 
entities.  In  fact,  EPA's  approval  of  state 
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programs  generally  may  reduce,  not 
increase,  compliance  costs  for  the 
private  sector. 

The  requirements  of  section  203  of 
UMRA  also  do  not  apply  to  today's 
action.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
goverrunents,  section  203  of  the  UMRA 
requires  EPA  to  develop  a  small 
government  agency  plan.  This  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  The  Agency 
recognizes  that  although  small 
governments  may  own  and/or  operate 
USTs,  they  are  already  subject  to  the 
regulatory  requirements  under  existing 
state  law  which  are  being  authorized  by 
EPA,  and,  thus,  are  not  subject  to  any 
additional  significant  or  unique 
requirements  by  virtue  of  this  program 
approval. 

Certification  Under  the  Regulatory 
Flexibility  Act 

EPA  has  determined  that  this 
authorization  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Such  small 
entities  which  own  and/or  operate  USTs 
are  already  subject  to  the  regulatory 
requirements  under  existing  State  law 
which  are  being  authorized  by  EPA. 
EPA's  authorization  does  not  impose 
any  additional  burdens  on  these  small 
entities.  This  is  because  EPA's 
authorization  would  simply  result  in  an 
administrative  change,  rather  than  a 
change  in  the  substantive  requirements 
imposed  on  these  small  entities. 

Therefore,  EPA  provides  the  following 
certification  under  the  Regulatory 
Flexibility  Act,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act.  Pursuant  to  the  provision 
at  5  U.S.C.  605(b),  I  hereby  certify  that 
this  authorization  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  authorization  approves  regulatory 
requirements  under  existing  State  law  to 
which  small  entities  are  already  subject. 
It  does  not  impose  any  new  burdens  on 
small  entities.  This  rule,  therefore,  does 
not  require  a  regulatory  flexibility 
analysis. 

Submission  to  Congress  and  the  General 
Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 


today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection. 
Administrative  Practice  and  Procedure, 
Hazardous  Materials,  State  Program 
Approval,  and  Underground  Storage 
Tanks. 

Authority:  This  notice  is  issued  under  the 
authority  of  Section  9004  of  the  Resource 
Conservation  and  Recovery  Act,  as  amended, 
42  U.S.C.  6991c. 

Dated:  June  27, 1997. 
Rene  A.  Henry, 

Acting  Regional  Administrator 
|FR  Doc.  97-17956  Filed  7-8-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-48;  RM-8994] 

Radio  Broadcasting  Services;  Earlville, 
IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Second  Congregational 
Services,  allots  Channel  275A  at 
Earlville.  Illinois,  as  the  community's 
first  local  aural  transmission  service. 
See  62  FR  6928.  February  14.  1997. 
Chamiel  275A  can  be  allotted  at 
Earlville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.4  kilometers  (8.3  miles) 
northwest  to  accommodate  petitioner's 
requested  site.  The  coordinates  for 
Channel  275 A 3t  Earlville  are  North 
Latitude  41-38-55  and  West  Longitude 
89-03-51.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  August  11,  1997.  The 
window  period  for  filing  applications 
for  Channel  275A  at  Earlville,  Illinois, 
will  open  on  August  11,  1997,  and  close 
on  September  11.  1997, 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald.  .Mass  Media 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97^8, 
adopted  June  18,  1997  and  released  June 
27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW., 


Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800.  2100  M 
Street,  NW.,  Suite  140,  Washmgton,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303.  48  Sut.,  as 
amended,  1082;  47  U.S.C.  154.  a# amended. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  adding  Earlville,  Channel  275A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-17870  Filed  7-8-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-24;  RM-8973] 

Radio  Broadcasting  Services;  Midwest, 
WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Windy  Valley  Broadcasting, 
allots  Channel  SOOA  at  Midwest, 
Wyoming,  as  the  community's  first  local 
aural  transmission  service.  See  62  FR 
4515,  January  30,  1997.  Channel  300A 
can  be  allotted  at  Midwest  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  300A  at  Lexington  are  North 
Latitude  43-26-36  and  West  Longitude 
106-16-24.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  August  11,  1997.  The 
window  period  for  filing  applications 
for  Chaiuiel  300A  at  Midwest, 
Wyoming,  will  open  on  August  11, 
1997,  and  close  on  September  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
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SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-24, 
adopted  June  18,  1997  and  released  June 
27.  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc..  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  EX: 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  as 
amended,  1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  adding  Midwest,  Channel  300A. 

Federal  Communications  Commission. 

)ohji  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division.  Mass  Mtdia  Bureau. 

(FR  Doc.  97-17872  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Pan  73 

[MM  Docket  No.  96-252;  RM-8959] 

Radio  Broadcasting  Services;  Gillette, 
WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Montgomery  Broadcasting 
Limited  Liability  Company,  allots 
Channel  249A  at  Gillette,  Wyoming,  as 
the  community's  third  local  FM 
transmission  service.  See  61  FR  66248, 
December  17.  1996.  Channel  249 A  can 
be  allotted  at  Gillette  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements 
without  the  imposition  of  a  site 
restriction.  The  coordinates  for  Channel 
249A  at  Gillette  are  North  Latitude  44- 
17-36  and  West  Longitude  105-3(M)6. 


With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  11.  1997.  The 
window  period  for  filing  applications 
for  Channel  249A  at  Gillette.  Wyoming, 
will  open  on  August  11. 1997.  and  close 
on  September  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  96-252 
adopted  June  18,  1997  and  released  June 
27.  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc.,  (202)  857-3800.  2100  M 
Street.  NW..  Suite  140.  Washington.  DC 
20037. 

List  of  SubjecU  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303.  48  Stat.,  as 
amended.  1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  adding  Channel  249A  at  Gillette. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  \fass  Media  Bureau. 

[FR  Doc.  97-17871  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-64;  RM-9001] 

Radio  Broadcasting  Services; 
Lexington,  IL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Atlantis  Broadcasting  Co., 
L.L.C.,  allots  Channel  258 A  at 


Lexington,  Illinois,  as  the  community's 
first  local  aural  transmission  service. 
See  62  FR  7981,  February  21,  1997. 
Channel  258A  can  be  allotted  at 
Lexington  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.1  kilometers  (5.1  miles) 
southwest  to  avoid  short-spacings  to  the 
licensed  sites  of  Station  WAJK(FM), 
Channel  257B1,  LaSalle,  Illinois,  and 
Station  WUSN(FM),  Channel  2588,       , 
Chicago,  Illinois.  The  coordinates  for 
Channel  258A  at  Lexington  are  North 
Latitude  40-35-15  and  West  Longitude 
88-50-39.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  August  11,  1997.  The 
window  period  for  filing  applications 
for  Channel  258A  at  Lexington,  Illinois. 
will  open  on  August  1 1 ,  1997,  and  close 
on  September  11,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-64, 
adopted  June  18.  1997  and  released  June 
27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Sti-eet,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  as 
amended.  1082;  47  U.S.C.  154.  as  amended. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Illinois,  is  amended 
by  adding  Lexington,  Channel  258A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

|FR  Doc.  97-17873  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  6712-01-U 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-49;  RM-8993] 

Radio  Broadcasting  Services; 
Cooperstown,  PA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  John  Anthony  Buimer,  allots 
Channel  299A  at  Cooperstown, 
Pennsylvania,  as  the  community's  first 
local  aural  transmission  service.  See  62 
FR  6926.  February  14,  1997.  Channel 
299 A  can  be  allotted  at  Cooperstown  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  at  city  reference 
coordinates.  The  coordinates  for 
Channel  299A  at  Cooperstown  are  North 
Latitude  41-29-55  and  West  Longitude 
79-52-14.  Since  Cooperstown  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S. -Canadian  border,  concurrence  of 
the  Canadian  government  has  been 
obtained.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  August  11,  1997.  The 
window  period  for  filing  applications 
for  Channel  299A  at  Cooperstown, 
Pennsylvania,  will  open  on  August  11, 
1997,  and  close  on  September  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-49, 
adopted  June  18,  1997,  and  released 
June  27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Sti-eet,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service,  Inc.,  (202)  857-3800,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Sub)ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  TiUe  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303,  48  Stat.,  as 
amended,  1082;  47  U.S.C.  154,  as  amended. 


§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Pennsylvania,  is 
amended  by  adding  Cooperstown, 
Channel  299A. 
Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Bmnch.  Policy  and  Rules 
Division.  Mass  Media  Bureau 
|FR  Doc.  97-17876  Filed  7-8-97;  8:45  am) 
BILLING  CODE  6712-01-U 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-101;  RM-9051) 

Radio  Broadcasting  Services; 
Mahnomen,  MN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  in  this  document 
allots  Channel  268C3  to  Mahnomen. 
Minnesota,  as  that  community's  first 
local  broadcast  service  in  response  to  a 
petition  filed  by  Jimmy  D.  Birkemeyer. 
See  62  FR  1587"l,  April  3,  1997.  There 
is  a  site  restriction  15  kilometers  (9.3 
miles)  northwest  of  the  community.  The 
coordinates  for  Channel  268C3  are  47- 
25-00  and  96-06-00.  Canadian 
concurrence  has  been  obtained  for  the 
allotment  of  Chaimel  268C3  at 
Mahnomen.  With  this  action  this 
proceeding  is  terminated. 
DATES:  Effective  August  11.  1997.  The 
window  period  for  filing  applications 
for  Channel  268C3  at  Mahnomen. 
Minnesota,  will  open  on  August  11, 
1997.  and  close  on  September  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-101, 
adopted  [une  18,  1997,  and  released 
June  27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC. 
20037, (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  adding  Mahnomen, 
Channel  268C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Bmnch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-178:'7  Filed  7-8-97;  8:45  am) 

BIUJNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-251;  RM-8956] 

Radio  Broadcasting  Services; 
Kingfisher,  OK 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Kingfisher  County 
Broadcasting,  allots  Channel  287A  to 
Kingfisher,  OK.  as  the  community's  first 
local  aural  transmission  service.  See  61 
FR  66249.  December  17,  1996.  Channel 
287A  can  be  allotted  to  Kingfisher  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
9.7  kilometers  (6  miles)  south,  at 
coordinates  35^6-33  North  Latitude 
and  97-56-58  West  Latitude,  to  avoid  a 
short-spacing  to  Stations  KVCS-FM. 
Channel  286A.  Perrw  OK.  and  KWSJ. 
Channel  287C,  Haysville,  KS.  Witii  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  August  11,  1997.  The 
window  period  for  filing  applications 
will  open  on  August  11,  1997,  and  close 
on  September  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau, 
202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-251. 
adopted  June  18,  1997,  and  released 
June  27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
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Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW..  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082;  47  U.S..C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
apiended  by  adding  Kingfisher,  Channel 
287A. 

Federal  Communications  Commission. 

John  A.  Kara  USDS, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

|FR  Doc.  97-17879  Filed  7-8-97;  8:45  ami 

WUJNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-€1;  RM-9010] 

Radio  Broadcasting  Services; 
Superior,  MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  in  this  document 
allots  Channel  298A  to  Superior, 
Montana,  as  that  community's  first  local 
broadcast  service  in  response  to  a 
petition  filed  by  Mountain  Tower 
Broadcasting.  See  62  FR  7984,  February 
21,  1997.  The  coordinates  for  Channel 
298A  at  Superior  are  47-1 1-30  and 
114-53-18.  Canadian  concurrence  has 
been  obtained  for  this  allotment.  With 
this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  11,  1997.  The 
window  period  for  filing  applications 
for  Channel  298A  at  Superior,  Montana, 
will  open  on  August  11,  1997,  and  close 
on  September  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  97-61, 
adopted  June  18,  1997,  and  released 
June  27.  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC. 
20037,  (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  7a— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082:  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73,202(b),  the  Table  of  FM 
Allotments  under  Montana,  is  amended 
by  adding  Superior,  Channel  298A. 

Federal  Communieations  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-17880  Filed  7-8-97;  8:45  am] 

BILUNQ  C006  e712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-73;  RM-9012  and  RM- 
9063] 

Radio  Broadcasting  Services;  Snow 
Hill,  MD  and  Chincoteague,  MD 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  Action  in  this  document 
allots  Channel  266A  to  Snow  Hill, 
Maryland,  as  that  community's  first 
local  FM  broadcast  service  in  response 
to  a  proposal  filed  by  James  D.  Sleeman. 
See  62  FR  9409,  March  3, 1997.  There 
is  a  site  restriction  6.9  kilometers  (4.3 
miles)  east  of  the  community.  The 
coordinates  for  Channel  266A  at  Snow 
Hill,  Maryland,  are  38-09-17  and  75- 
19-17.  In  response  to  a  counterproposal 
filed  by  Gregory  S.  Bojko,  we  shall  allot 
Channel  243A  to  Chincoteague, 
Virginia.  The  coordinates  for  Channel 
243A  at  Chincoteague  are  37-56-00  and 


75-22-36.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  August  11.  1997.  The 
window  period  for  filing  applications 
for  Channel  266A  at  Snow  Hill, 
Maryland,  and  Channel  243A  at 
Chincoteague,  Virginia,  will  open  on 
August  11.  1997,  and  close  on 
September  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-73, 
adopted  June  18.  1997,  and  released 
June  27.  1997.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission  s 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
Street,  NW..  Suite  140.  Washington,  DC. 
20037,  (-202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082:  47  U.S.C.  154.  as  amended. 

§t3.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Maryland,  is  amended 
by  adding  Snow  Hill.  Channel  266A. 

3.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  adding  Chincoteague.  Channel  243A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  97-17881  Filed  7-8-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  96-216;  RM-8895] 

Radio  Broadcasting  Services; 
Portsmouth,  OH 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  Peter  L.  Cea,  allots  Channel 
298A  to  Portsmouth,  OH,  as  the 
community's  third  local  commercial  FM 
service.  See  61  FR  57360.  November  6, 
1996.  Channel  298A  can  be  allotted  to 
Portsmouth  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements,  without  the 
imposition  of  a  site  restriction,  at 
coordinates  38—44-00  North  Latitude: 
82-59-56  West  Longitude.  With  this 
action,  this  proceeding  is  terminated. 

DATES:  Effective  August  11,  1997.  The 
window  period  for  filing  applications 
will  open  on  August  11.  1997.  and  close 
on  September  11.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  96-216, 
adopted  June  18,  1997,  and  released 
June  27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  (202)  857-3800,  2100  M  Street, 
NW.,  Suite  140,  Washington,  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Ohio,  is  amended  by 
adding  Channel  298A  at  Portsmouth. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-17883  Filed  7-8-97;  8:45  am) 
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FEDERAL  COMMUNtCATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-«3;  RM-9000] 

Radio  Broadcasting  Services; 
Greenwood,  AR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
268A  to  Greenwood,  Arkansas,  as  that 
community's  second  local  FM 
transmission  service  in  response  to  a 
petition  filed  by  Fred  R.  Morton,  Jr.  See 
62  FR  7980,  February  21.  1997. 
Coordinates  used  for  Channel  268A  at 
Greenwood  are  35-12-54  and  94^15-30. 
With  this  action,  the  proceeding  is 
terminated. 

DATES:  Effective  August  11,  1997.  The 
window  period  for  filing  applications 
for  Channel  268A  at  Greenwood, 
Arkansas,  will  open  on  August  11,  1997, 
and  close  on  September  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner.  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  268A  at  Greenwood,  Arkansas, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-63, 
adopted  June  18,  1997,  and  released 
June  27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contrSctors,  International  'Transcription 
Service,  Inc..  2100  M  Street,  NW.,  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Arkansas,  is  amended 
by  adding  Channel  268A  at  Greenwood. 


Federal  Communications  Commission. 
John  A.  Karousos. 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc  97-17886  Filed  7-8-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-17;  RM-8942] 

Radio  Broadcasting  Services; 
Steamboat  Springs,  CO 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
255A  to  Steamboat  Springs.  Colorado,  as 
that  community's  second  local  FM 
service  in  response  to  a  petition  filed  on 
behalf  of  .Mpine  Broadcasting  Company. 
See  62  FR  3853.  Januar>'  27,  1997. 
Coordinates  used  for  Channel  255A  at 
Steamboat  Springs  are  40-29-12  and 
106-49-54.  With  this  action,  the 
proceeding  is  terminated. 

DATES:  Effective  August  11.  1997.  The 
window  period  for  filing  applications 
for  Channel  255A  at  Steamboat  Springs, 
Colorado,  will  open  on  August  11,  1997, 
and  close  on  September  11.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Jovner.  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  255A  at  Steamboat  Springs, 
Colorado,  should  be  addressed  to  the 
Audio  Services  Division,  (202)  418- 
2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-17, 
adopted  June  18,  1997,  and  released 
June  27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  Transcription 
Service.  Inc.,  2100  M  Street,  N'W..  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

LUt  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 

follows: 
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PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082:  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Channel  255A  at  Steamboat 
Springs. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  97-17885  Filed  7-&-97;  8:45  ami 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1803,  1804,  1807,  1809. 

1813. 1815,  1816,  1819,  1822,  1824, 
1825,  1827,  1832,  1836,  1837,  1839, 
1842,  1844,  1845,  1852,  1853,  and  1870 

Rewrite  of  the  NASA  Far  Supplement 
(NFS) 

AGENCY:  Office  of  Procurement,  National 
Aeronautics  and  Space  Administration 

(NASA). 

ACTION:  Final  rule. 

SUMMARY:  In  order  to  streamline  and 
clarify  our  regulations,  parts  1813,  1819, 
1825,  1827.  1845,  and  1853,  and  clauses 
affected  by  these  parts  are  revised  in 
their  entirety.  Also  included  in  this  final 
rule  are  changes  to  1803.  1804.  1807, 

1815. 1816.  1822,  1824,  1832.  1836, 
1837,  1839,  1842.  and  1852  to  reflect  the 
impact  of  the  rewritten  parts,  correct 
editorial  errors,  and  accommodate 
changes  to  relate  coverage  in  the  Federal 
Acquisition  Regulation  (FAR). 
EFFECTIVE  DATE:  July  9.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tom  OToolo,  (202)  358-0847. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  National  Performance  Review 
urged  agencies  to  streamline  and  clarify 
their  regulations.  The  NFS  rewrite 
initiative  was  established  to  pursue 
these  goals  by  conducting  a  section  by 
section  review  of  the  NFS  to  verity  its 
accuracy,  relevancy,  and  validity.  The 
NFS  will  be  rewritten  in  blocks  of  parts. 
Upon  completion  of  all  parts,  the  NFS 
will  be  reissued  in  a  new  edition. 

Impact 

NASA  certifies  that  this  regulation 
will  not  have  a  significant  impact  on  a 


substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  rule  does  not 
impose  any  reporting  or  record  keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  48  CFR  Parts  1803, 
1804.  1807,  1809,  1813,  1815,  1816. 
1819. 1822,  1824,  1825. 1827  1832. 
1836,  1837,  1839,  1842.  1844.  1845. 

1852.  1853,  and  1870 

Government  procurement. 
Tom  Luedtke, 

Deputy  Associate  Administrator  for 
Procurement. 

Accordingly,  48  CFR  Parts  1803, 1804, 
1807, 1809, 1813, 1815, 1816,  1819. 
1822,  1824. 1925. 1827  1832.  1836, 
1837. 1839. 1842, 1844, 1845, 1852. 

1853.  and  1870  are  amended  as  follows. 
1.  The  authority  citation  for  48  CFR 

parts  1803.  1804, 1807.  1809,  1813, 
1815, 1816, 1819, 1822, 1824,  1825, 
1827, 1832, 1836. 1837,  1839,  1842, 
1844. 1845. 1852. 1853. and  1870 
continues  to  read  as  follows: 

Authority:  42  US  C  2473(c)(1). 

PART  1803— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

1803.104    [Revised] 

(2).  Section  1803.104  is  revised  to 
read  as  follows: 

1803.104    Procurement  integrity. 

1803.104-3    Definitions. 

Agency  ethics  official  means  for 
Headquarters,  the  General  Counsel  and 
the  Associate  General  Counsel  for 
General  Law,  and  for  each  center,  the 
Chief  Counsel. 

1803.104-5    Disclosure,  protection,  and 
marking  of  proprietary  and  source  selection 
information.  (NASA  supplements 
paragraphs  (a)  and  (c)) 

(a)  Government  employees  serving  in 
the  following  positions  are  authorized 
access  to  proprietary  or  source  selection 
information,  but  only  to  the  extent 
necessary  to  perform  their  official 
duties: 

(i)  Personnel  participating  in  source 
evaluation  board  (SEB)  procedures  (see 
1815.612.70)  or  personnel  evaluating  an 
offeror's  or  bidder's  technical  or  cost 
proposal  under  other  competitive 
procedures  and  personnel  evaluating 
protests. 

(ii)  Personnel  assigned  to  the 
contracting  office. 

(iii)  The  initiator  of  the  procurement 
request  (to  include  the  official  having 
principal  technical  cognizance  over  the 
requirement). 

(iv)  Small  business  specialists. 


(v)  Personnel  assigned  to  counsel's 
office. 

(vi)  Personnel  assigned  to  the  Defense 
Contract  Audit  Agency  and  contract 
administration  offices  of  the  Department 
of  Defense. 

(vii)  Personnel  responsible  for  the 
review  and  approval  of  documents  in 
accordance  with  the  Master  Buy  Plan 
Procedure  in  Subpart  1807,71. 

(viii)  Other  Government  employees 
authorized  by  the  contracting  officer. 

(ix)  Supervisors,  at  any  level,  of  the 
personnel  listed  in  paragraphs 
1803.104-5(a)  (i)  through  (viii). 

(x)  Duly  designated  ombudsman. 

(c)(i)  The  originator  of  information 
that  may  be  source  selection 
information  shall  consult  with  the 
contracting  officer  or  the  procurement 
officer,  who  shall  determine  whether 
the  information  is  source  selection 
information.  NASA  personnel 
responsible  for  preparing  source 
selection  information  as  defined  in  FAR 
3.104—3  shall  assure  that  the  material  is 
marked  with  the  legend  in  FAR  3.104- 
5(c)  at  the  time  the  material  is  prepared. 

(ii)  Unless  marked  with  the  legend 
"SOURCE  SELECTION 
INFORMATION— SEE  FAR  3.104,"  draft 
specifications,  purchase  descriptions, 
and  statements  of  work  are  not 
considered  source  selection  information 
and  may  be  released  during  a  market 
survey  in  order  to  determine  the 
capabilities  of  potential  competitive 
sources  (see  FAR  Subpart  7.1).  All 
documents,  once  released,  must  remain 
available  to  the  public  until  the 
conclusion  of  the  acquisition. 

1 803. 1 04-1 0    Violations  or  possible 
violations.  (NASA  supplements  paragraphs 
(a),  (b)  and  (0) 

(a)(1)  The  Procurement  Officer  is  the 
individual  designated  to  receive  the 
contracting  officer's  report  of  violations. 

(b)  The  head  of  the  contracting 
activity  (HCA)  or  designee  shall  refer  all 
information  describing  an  actual  or 
possible  violation  to  the  installation's 
counsel  and  inspector  general  staff  and 
to  the  Associate  Administrator  for 
Procurement  (Code  HS). 

(f)  When  the  HCA  or  designee 
determines  that  award  is  justified  by 
urgent  and  compelling  circumstances  or 
is  otherwise  in  the  interest  of  the 
Government,  then  that  official  shall 
submit  a  copy  of  the  determination  to 
the  Associate  Administrator  for 
Procurement  (Code  HS)  simultaneous 
with  transmittal  to  the  Administrator. 


PART  1804— ADMINISTRATIVE 
MATTERS 

1804.470-3    [Redesignated] 

3.  Section  1804.470-3  is  redesignated 
as  section  1804.470-4,  and  a  new 
section  1804.470-3  is  added  to  read  as 
follows: 

1804.470-3    Security  Plan  for  Unclassified 
Federal  Information  Technology  Systems. 

When  considered  appropriate  for 
contract  performance,  the  contracting 
officer,  with  the  concurrence  of  the 
requiring  activity  and  the  center 
automated  information  security  (AIS) 
manager,  may  require  the  contractor  to 
submit  for  post-award  Government 
approval  a  detailed  Security  Plan  for 
Unclassified  Federal  Information 
Technology  Systems.  The  plan  shall  be 
required  as  a  contract  data  deliverable 
that  will  be  subsequently  incorporated 
into  the  contract  as  a  compliance 
document  after  Government  approval. 
The  plan  shall  demonstrate  thorough 
understanding  of  NMI  2410.7  and  NHB 
2410.9.  and  shall  include,  as  a 
minimum,  the  security  measures  and 
program  safeguards  to  ensure  that  the 
information  technology  resources 
acquired  and  used  by  contractor  and 
subcontractor  personnel: 

(a)  Operate  effectively  and  accurately; 

(b)  Are  protected  from  unauthorized 
alteration,  disclosure,  or  misuse  of 
information  processed,  stored,  or 
transmitted; 

(c)  Can  maintain  the  continuity  of 
automated  information  support  for 
Government  missions,  programs,  and 
functions; 

(d)  Incorporate  management,  general, 
and  application  controls  sufficient  to 
provide  cost-effective  assurance  of  the 
system's  integrity  and  accuracy;  and 

(e)  Have  appropriate  technical, 
personnel,  administrative, 
envirorunental,  and  access  safeguards. 

PART  1807— ACQUISITION  PLANNING 

4.  In  section  1807.105  a  new 
paragraph  (b)(1)  is  added  to  read  as 
follows: 

1807.105  Contents  of  written  acquisition 
plans.  (NASA  supplements  paragraphs  (a) 
and  (b)) 

*        »        *        •        * 

(b)(1)  If  the  acquisition  represents  a 
consolidation  of  efforts  previously 
contracted  for  separately,  address  the 
reasons  for  the  consolidation,  the 
expected  benefits,  and  any  potential 
adverse  impact  (including  the  effect  on 
small,  small  disadvantaged,  and 
women-owned  small  business 


participation)  and  planned  actions  to 
mitigate  the  impact  (see  (1819.202-170). 


1807.70    [Added] 

5.  Subpart  1807.70  is  added  to  read  as 
follows: 

Subpart  1807.70 — Consolidated 
Contracting 

1807.7000    General. 

The  Consolidated  Contracting 
Initiative  (CCI)  is  NASA's  commitment 
to  the  cooperative  creation  and 
utilization  of  contracts,  whenever 
practicable,  to  meet  common  Agency 
needs.  CCI  aims  at  improving 
acquisition  efficiency  by  identifying  and 
logically  combining  similar 
requirements.  Complete  information  on 
the  initiative,  with  its  implementation 
guidance,  is  available  on  the  Internet 
(http://msfcinfo.msfc.nasa.gov/cci/ 
first.html). 

PART  1809— CONTRACTOR 
QUALIFICATIONS 

1809.106-3    [Amended] 

6.  In  paragraph  (a)  to  section 
1809.106-3.  the  designation  "(a)"  is 
removed. 

7.  Part  1813  is  revised  to  read  as 
follows: 

PART  18ia-SIMPLIFIED  ACQUISITION 
PROCEDURES 

Sec. 

1813.000     Scope  of  part. 

Subpart  1813.1 — General. 

1813.103     Policy. 

1813.106-2     Purchases  exceeding  the  micro- 
purchase  threshold. 

Subpart  1813.2 — Blanket  Purchase 
Agreements 

1813.202    Establishment  of  blanket  purchase 
agreements  (BPAs). 

Subpart  1813.5 — Purchase  Orders 

1813.501     General. 

1813.501-70    Purchase  orders  under  section 

8(a)  of  the  Small  Business  Act. 
1813.505    Purchase  order  and  related  forms. 

Subpart  1813.70 — Governmentwide 
Commercial  Purchase  Card 

1813.7000  General. 

1813.7001  Cardholders. 

1813. 7002  Purchase  card  documentation. 

1813.7003  Approving  official. 

1813.7004  Program  officials. 
Authority:  42  U.S.C.  2473(c)(1). 

1 81 3.000    Scope  of  part. 

FAR  Part  13  and  1813  do  not  apply 
to  NASA  Research  Announcements  and 
Announcements  of  Opportunity.  These 
acquisitions  shall  be  conducted  in 


accordance  with  the  procedures  in 
1835.016-70  and  1872,  respectively. 

Subpart  1813.1— General 

1813.103    Policy.  (NASA  supplements 
paragraphs  (e).  (f),  and  0)) 

(e)  Except  for  purchases  authorized  by 
1813.103(f),  the  Governmentwide 
commercial  purchase  card  may  be  used 
for  purchases  of  S25.000  or  less. 
Purchases  above  the  micro-purchase 
threshold  shall  comply  with  all 
applicable  statutory  and  regulatory 
requirements,  including  the  following: 

(i)  Small  business  set-aside  (see  FAR 
13.105). 

(ii)  Representations  and  certifications. 
The  applicable  items  from  the  provision 
at  FAR  52.212-3.  Offeror 
Representations  and  Certifications — 
Commercial  Items  shall  be  obtained  for 
commercial  or  noncommercial 
purchases.  This  information  may  be 
obtained  orally  from  vendors. 

(iii)  Maximum  practicable 
competition  (see  FAR  13.106-2(a)(3)). 

(iv)  Implementation  of  the  applicable 
contract  clauses.  This  requirement  may 
be  satisfied  by  forwarding  a  completed 
SF  1449,  appropriately  modified  to 
reflect  purchase  card  terms,  to  the 
awardee  after  placing  the  order  via  the 
card,  provided  that  the  awardee  must  b>e 
notified  of.  and  agree  to,  the 
applicability  of  the  SF  1449  clauses 
when  the  order  is  placed. 

(f)  For  purchases  up  to  the  simplified 
acquisition  threshold,  the 
Governmentwide  commercial  purchase 
card  may  be  used  to  order  and  pay  for 
purchases  under  FAR  Part  8  procedures 
and  under  the  contracts  listed  in  FAR 
13.103(f). 

(j)  Fixed-price  purchase  orders  shall 
be  used  for  all  awards  made  under 
simplified  acquisition  procedures 
except  as  provided  under  the  unpriced 
purchase  order  method  in  FAR  13.502. 

1813.106-2    Purchases  exceeding  the 
micro-purchase  threshold.  (NASA 
supplements  paragraph  (d)) 

(d)(2)  For  purchases  up  to  550,000, 
documentation  shall  be  limited  to  a 
brief  notation  in  the  file  indicating  the 
rationale  for  selecting  other  than  the 
lowest  priced  offer. 

Subpart  1813.2— Blanket  Purchase 
Agreennents 

1813.202    Establishment  of  blanket 
purctiase  agreements  (BPAs).  (NASA 
supplements  paragraph  (e)) 

(e)(l)(v)  Non-GS-1102  or  -1105 
personnel  shall  not  be  authorized  to 
place  individual  orders  under  a  BPA  in 
an  amount  greater  than  $5,000. 
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Subpart  1813.5 — Purchase  Orders 

1813.501     General.  (NASA  supplements 
paragraph  (a)) 

(a)See  1813.103(J1. 

1813.501-70    Purchase  orders  under 
section  8(a)  of  the  Small  Business  Act 
Fixed-price  purchase  orders  made 
using  simplified  acquisition  procedures 
are  authorized  for  8(a)  acquisitions 
under  the  simplified  acquisition 
threshold. 

1813.505    Purchase  order  and  related 
forms.  (NASA  supplements  paragraphs  (a) 
and  (b)) 

(aK2)  Installations  may  use  locally 
prescribed  forms. 

(3)  Installations  may  use  locally 
prescribed  forms. 

(b)(l)(i)  The  SF  44  may  be  used  for 
purchases  of  aviation  fuel  and  oil  of 
Si 0,000  or  less. 

Subpart  1813.70 — Governmentwide 
Commercial  Purchase  Card 

1813.7000  General. 

The  General  Services  Administration 
(GSA)  manages  the  Governmentwide 
commercial  purchase  card  program. 
Purchases  made  with  the  card  shall 
comply  with  the  instructions  and 
procedures  issued  by  GSA  as  well  as  the 
applicable  parts  of  the  FAR  and  the 
NFS.  Centers  shall  establish  and 
maintain  the  administrative  procedures 
and  management  controls  required  by 
GSA. 

1813.7001  Cardholders. 

(a)  The  procurement  officer  shall 
designate  individual  cardholders  in 
accordance  with  center  procedures, 
subject  to  the  following  limitations: 

(1)  Cardholders  for  purchases  greater 
than  S2.500  shall  be  contracting  officers 
appointed  in  accordance  with  FAR  1.6 
and  1801.603. 

(2)  Personnel  other  than  contracting 
officers  may  be  designated  as 
cardholders  for  purchases  of  $2,500  or 
less  provided  they  complete  training 
adequate  to  ensure  appropriate  use  of 
the  purchase  card. 

(bj  The  procurement  officer's 
designation  shall  be  in  writing  and  shall 
specify  the  scope  of  the  cardholder's 
authority. 

1813.7002  Purchase  card  documentation. 

Documentation  of  purchases  shall  be 
minimized.  For  transactions  below  the 
mirco-purchase  threshold,  the  card 
holder  shall  maintain  a  brief  log  of 
purchases  and  a  file  of  monthly 
purchase  card  statements  indicating 
whether  item  receipt  has  occurred.  For 
purchases  above  the  micro-purchase 
threshold,  see  1813.106-2(d)(2). 


1813.7003  Approving  official. 
The  approving  official  is  the 

individual  who  reviews  and  approves  a 
chardholder's  monthly  statement  of 
purchases.  The  approving  official  shall 
be  the  cardholder's  immediate  or  higher 
level  supervisor;  in  no  case  shall 
cardholders  approve  their  own 
purchases.  Unless  center  procedures 
otherwise  provide  for  their  designation, 
the  procurement  officer  shall  designate 
approving  officials. 

1813.7004  Program  officials. 

(a)  The  Headquarters  Office  of 
Procurement  (Code  HC)  is  the  agency 
program  coordinator. 

(b)  The  procurement  officer  shall 
identify  the  center  program  coordinator 
and  the  center  billing  office  point  of 
contract,  and  provide  their  names  to  the 
agency  program  coordinator. 

PART  1 81 S— CONTRACTING  BY 
NEGOTIATION 

8-9.  In  section  1815-508-70  the 
following  sentence  is  added  to  the  end 
to  read  as  follows: 

1815.508-70    NASA  prohibitions. 

*   *   *  Any  other  disclosure  of  such 
information  concerning  trade  secrets, 
processes,  operations,  style  of  work, 
apparatus,  and  other  matters,  except  as 
authorized  by  law,  may  result  in 
criminal  penalties  under  18  U.S.C.  1905. 

1815.611    [Amended] 

10.  In  paragraph  (d)(iii)  to  section 
1815.611,  the  citation  "1815.1004-70" 
is  revised  to  read  "1815.1006-70".  and 
in  the  last  sentence,  the  phrase  "to  use 
in  debriefing  unsuccessful  offerors"  is 
revised  to  read  "to  use  in  postaward 
debriefing  of  unsuccessful  offerors". 

1815.804-1    [Amended] 

11.  In  section  1815.804-1.  paragraph 
(b)(2)(iii)  is  removed. 

1815.805-5    [Amended] 

12.  In  section  1815.805-5.  a  new 
paragraph  (a)(1)(E)  is  added  to  read  as 
follows: 


1815.805.-S 

(a)(1)(A) ' 


Field  pricing  support. 


(E)  Requests  for  field  pricing 
assistance  may  be  made  on  NASA  Form 
1434,  Letter  of  Request  for  Pricing- 
Audit-Technical  Evaluation  Services. 

1815.1003  [Redesignated] 

13.  Section  1815.1003  is  redesignated 
as  section  1815.1004. 

1815.1004  [Amende<4 

14.  In  the  introductory  text  to  the 
newly  designated  section  1815.1004.  the 


citation  "FAR  15.1003"  is  revised.to 
read  "FAR  15.1004". 

1815.1004-70    [Redesignated] 

15.  Section  1815.1004-70  is 
redesignated  as  section  1815.1006-70, 
and  the  heading  is  revised  to  read 
"Debriefing  of  offerors — Major  System 
acquisitions". 

1815.1006    [Added] 

16.  Section  1815.1006  is  added  to 
read  as  follows: 

1 81 5. 1 006    Postaward  debriefing  offerors. 
PART  1816— TYPES  OF  CONTRACTS 

1816.404,  1816.404-2.  1816.404-270. 
1816.404-271. 1816.404-272,  1816.404-273, 
1816.404-274, 1816.404-275,  1816.405, 
1816.405-70    [Redesignated] 

17-18.  The  following  sections  are 
redesignated  as  follows: 


Section 

Redesignation 

1816.404  

1816.405 

1816.404-2  „ 

1816  404-270  

1816.40&-2 
1816.405-270 

1816  404-271   

1816.405-271 

1 81 6.404-272  

1816.405-272 

1816  404-273  

1816.405-273 

1816.404-274  

1816.405-274 

1 8 1 6.404-275 

1816.405-275 

1816.405  

1816.406 

1816  405-70     

1816  406-70 

19.  Paragraph  (b)(2)(iii)  of  the  newly 
designated  section  1816.405-270  is 
revised  to  read  as  follows: 

1816.405-270    CPAF  contracts. 

(a)  *  *   * 

(b)  *  •  • 

(2)  *  *  * 

(iii)  Under  a  performance-based 
contract  when  it  is  determined  to  be 
necessary  to  motivate  the  contractor 
toward  exceptional  performance  (see 
FAR  16,405-2(b)(ii))  and  the  increased 
level  of  performance  justifies  the 
additional  administrative  expense. 
When  an  award  fee  incentive  is  used  in 
this  instance,  the  basic  contract  type 
shall  be  other  than  CPAF  (e.g..  CPIF  or 
FPIF).  The  potential  award  fee  shall  not 
be  used  to  incentivize  cost  performance. 


1816.405-271     [Amended] 

20.  In  paragraph  (a)  to  the  newly 
redesignated  section  1816.405-271,  the 
citation  "1816.404-273(a)"  is  revised  to 
read  "1816.405-273(a)",  and  in 
paragraph  (b),  the  citations  "1816.404- 
273"  and  "1816.404-275"  are  revised  to 
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read  "1816.405-273"  and  "1816.405- 
275",  respectively. 

1816.405-273    [Amended] 

21.  In  paragraph  (c)  to  the  newly 
redesignated  section  1816.405-273.  the 
citation  "1816.404-275"  is  revised  to 
read  "1816.405-275",  and  a  new 
paragraph  (e)  is  added  to  read  as 
follows: 

1 81 6.405-273    Award  fee  evaluation. 

***** 

(e)  Interim  and  final  evaluations  may 
be  used  to  provide  past  performance 
information  during  the  source  selection 
process  and  should  be  marked  and 
controlled  as  "Source  Selection 
Information." 

1816.405-274    [Amended] 

22.  In  paragraph  (d)(2)  to  the  newly 
redesignated  section  1816.405-274,  the 
citations  "1816.404-275"  and 

'1816.404-274(d)(3)  "  are  revised  to 
read  "1816.405-275"  and  "1816.405- 
274(d)(3)",  respectively;  in  paragraph 
(e),  the  citation  "1816.404- 
270(b)(2)(iii)"  is  revised  to  read 
"1816.405-270(b)(2)(iii)";  the 
designated  paragraphs  (f)  and  (g)  are 
redesignated  as  paragraphs  (g)  and  (h); 
and  a  new  paragraph  (f)  is  added  to  read 
as  follows: 

1 81 6.405-274    Award  fee  evaluation 
factors. 

*        *        •        •        • 

(f)  The  contractor's  performance 
against  the  subcontracting  plan 
incorporated  in  the  contract  shall  also 
be  evaluated.  Small  disadvantaged 
business  utilization  may  be  an  area  of 
particular  emphasis,  including  the 
contractor's  achievements  in 
subcontracting  high  technology  efforts 
as  well  as  the  contractor's  performance 
under  the  Mentor-Protege  Program,  if 
applicable.  The  evaluation  weight  given 
to  subcontracting  plan  performance 
should  be  significant  (up  to  15  percent 
of  available  award  fee).  It  should 
motivate  the  contractor  to  focus 
management  attention  to  subcontracting 
with  small,  small  disadvantaged,  and 
women-owned  small  business  concerns 
to  the  maximum  extent  practicable 
consistent  with  efficient  contract 
performance. 

1816.405-275    [Amended] 

23.  In  paragraph  (d)  to  the  newly 
redesignated  section  1816.405-275,  the 
citation  "1816.404-275rb)  "  is  revised  to 
read  "1816.405-275(b)". 

1816.406-70    [Amended] 

24.  In  paragraphs  (a)  and  (b)  to  the 
newly  redesignated  section  1816.406- 


70,  the  citation  "FAR  16.405(e)"  is 
revised  to  read  "FAR  16.406(e)". 

25-28.  Part  1819  is  revised  to  read  as 
follows: 

PART  1819— SMALL  BUSINESS 
PROGRAMS 


1819.001 


Definitions. 


Subpart  1819.2— Policies 

1819.201  General  policy. 

1819.202  Specific  policies. 
1819.202-1     Encouraging  small  business 

participatiop  in  acquisitions. 
1819.202-170    Contract  consolidations. 

Subpart  1819.3 — Determirtatlon  of  Status  as 
a  Sfnall  Business  Concern 

1819.302    Protesting  a  small  business 
representation. 

Subpart  1819.5— Set- Asides  for  Small 
Business 

1819.502     Setting  aside  acquisitions. 
1819.502-70    Non-initiation  of  set-asides. 
1819.502-3     Partial  set-asides. 
1819.502-370     NASA  reporting 
requirements. 

1819.505  Rejecting  Small  Business 
Administration  recommendations. 

1819.506  Withdrawing  or  modifying  set- 
asides. 

Subpart  1819.6— Certificates  of 
Competency 

1819.602     Procedures. 

1819.602-1     Referral. 

1819.602-3    Resolving  differences  between 

the  agency  and  the  Small  Business 

Administration. 
1819.602-370     NASA  procedures. 

Sut)part  1819.7— Sut>contracting  with  Small 
Business,  Small  Disadvantaged  Business 
and  Women-Owned  Small  Business  and 
Women-Owned  Small  busirtess  Concerns 

1819.705-2    Etetermining  the  need  for  a 

subcontracting  plan. 
1819.705-4     Reviewing  the  subcontracting 

plan. 
1819.705-470    Acquisition-specific 

subcontracting  goals. 
1819.708     Solicitation  provisions  and 

contract  clauses. 
1819.708-70     NASA  solicitation  provision 

and  contract  clause. 

Subpart  1819.8— Contracting  With  the  Small 
Business  Administration  (the  8(a)  Program) 

1819.804    Evaluation,  offering,  and 

acceptance. 
1819.804-1     Agency  evaluation. 

Subpart  1819.10 — Small  Business 
Competitiveness  Demonstration  Program 

1819.1005     Applicability. 

Subpart  1819.70— NASA  8  Percent  Goal 

1819.7000  General. 

1819.7001  Definitions. 

1819.7002  Contracting  officer 
responsibility. 

1819.7003  Contract  clause. 


Subpart  1819.71— MASA  Rural  Area  Small 
Business  Plan 

1819.7101  Definition. 

1819.7102  General. 

1819.7103  Solicitation  provision  and 
contract  clause. 

Subpart  1819.72— NASA  Mentor-Protege 
Program 

1819.7201     Scope  of  subpart. 
1819  7202     Definitions 

1819.7203  Non-affiliation. 

1819.7204  Transportatibility  of  features 
from  the  Department  of  Defense  (DOD) 
Mentor-Protege  program  to  NASA 
contractors. 

1819.7205  General  policy. 

1819.7206  Incentives  for  prime  contractor 
participation. 

1819.7207  Measurement  of  Program 
success. 

1819.7208  Mentor  firms. 

1819.7209  Protege  firms 

1819.7210  Selection  of  protege  firms. 

1819.7211  Application  process  for  mentor 
firms  to  participate  in  the  Program 

1819.7212  OSDBU  review  and  approval 
process  of  agreement. 

1819.7213  Agreement  contents. 

1819.7214  Developmental  assistance. 

1819.7215  Obligation. 

1819.7216  Internal  controls. 

1819.7217  Reports. 

1819.7218  Program  review. 

1819.7219  Solicitation  provision  and 
contract  clauses. 

Authority:  42  US  C  2473(c)(1). 

1819.001    Definitions. 

High-Tech  as  used  in  this  part  means 
research  emd/or  development  efforts  that 
are  within  or  advance  the  state-of-the-art 
in  a  technology  discipline  and  are 
performed  primarily  by  professional 
engineers,  scientists,  and  highly  skilled 
and  trained  technicians  or  specialists. 

Subpart  1819.2 — Policies 

1819.201    General  policy.  (NASA 
supplements  paragraphs  (a),  (c),  and  (d) 

(a)(i)  NASA  is  committed  to  providing 
to  small,  small  disadvantaged,  and 
women-owned  small  business  concerns, 
maximum  practicable  opportunities  to 
participate  in  Agency  acquisitions  at  the 
prime  contract  level.  The  participation 
of  NASA  prime  contractors  in  providing 
subcontracting  opportunities  to  such 
entities  is  also  an  essential  part  of  the 
Agency's  commitment.  The 
participation  of  these  entities  is 
particularly  emphasized  in  high- 
technology'  areas  where  they  have  not 
traditionally  dominated. 

(ii)  Congress  established  an  8  percent 
goal  for  NASA  as  described  in 
1819.7000.  The  Federal  Acquisition 
Streamlining  Act  of  1994  has  made 
NASA  subject  to  a  5  percent  goal  for 
prime  and  subcontract  awards  to  small 
disadvantaged  business  concerns, 
Historically  Black  Colleges  and 
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Universities,  and  minority  institutions. 
Unlike  the  NASA  8  percent  goal,  the  5 
percent  goal  does  not  include  prime  and 
subcontract  awards  to  women-owned 
small  businesses.  NASA  also  annually 
negotiates  small,  small  disadvantaged, 
and  women-owned  small  business 
prime  and  subcontracting  goals  with  the 
Small  Business  Administration 
pursuant  to  section  15(g)  of  the  Small 
Business  Act  (15  U.S.C.  644).  These 
goals  are  Agencywide  goals. 

(c)  The  Associate  Administrator  for 
Small  and  Disadvantaged  Business 
Utilization  (Code  K)  is  the  Agency 
official  responsible  for  canying  out  the 
duties  in  FAR  19.201(c). 

(d)(i)  The  center  director  shall 
designate  a  qualified  individual  in  the 
contracting  office  as  a  small  business 
specialist  to  provide  a  central  point  of 
contact  to  which  small  business 
concerns  may  direct  inquiries 
concerning  small  business  matters  and 
participation  in  NASA  acquisitions.  The 
small  business  specialist  shall  also 
perform  other  functions  specifically  set 
forth  in  this  section  1819.201  or  that  the 
procurement  officer  may  prescribe,  with 
the  concurrence  of  the  Associate 
Administrator  for  Small  and 
Disadvantaged  Business  Utilization,  for 
implementing  the  Small  Business 
Program.  When  the  center  director 
considers  that  the  volume  of 
acquisitions  or  the  functions  relating  to 
acquisitions  at  the  center  do  not  warrant 
a  full-time  small  business  specialist, 
these  duties  may  be  assigned  to 
procurement  personnel  on  a  part-time 
basis. 

(ii)  Small  business  specialists 
appointed  under  paragraph  (d)(i)  of  this 
subsection  shall  perform  the  following 
duties,  as  the  procurement  officer 
determines  appropriate  to  the 
installation: 

(A)  Maintain  a  program  designed  to 
locate  capable  small  business  sources, 
including  those  located  in  labor  surplus 
areas,  for  current  and  future 
acquisitions. 

(B)  Coordinate  inquiries  and  requests 
for  advice  from  small  business  concerns 
on  acquisition  matters. 

(C)  Before  issuance  of  solicitations  or 
contract  modifications  for  additional 
supplies  or  services,  determine  that 
small  business  concerns  will  receive 
adequate  consideration,  including 
making  recommendations  for  initiation 
of  set-asides  (see  FAR  19.5  and  19.8) 
and  for  taking  action  in  accordance  with 
FAR  19.506(b)  and  1819.502-70. 
Participate  and  provide  input  early  in 
the  acquisition  planning  phase  of 
proposed  acquisitions,  including 
acquisition  strategy  meetings. 


(D)  If  small  business  concerns  cannot 
be  given  an  opportunity  to  compete 
because  adequate  specifications  or 
drawings  are  not  available,  work  with 
appropriate  technical  and  contracting 
personnel  to  ensure  that  necessary 
specifications  or  drawings  for  current  or 
future  acquisitions  will  be  available. 

(E)  Review  acquisitions  for  possible 
breakout  of  items  suitable  for 
acquisition  from  small  business 
concerns. 

(F)  Advise  small  business  concerns 
regarding  financial  assistance  available 
under  laws  and  regulations,  assist  such 
concerns  in  applying  for  such 
assistance,  and  ensure  that  small 
business  concerns'  requests  for  financial 
assistance  are  not  treated  as  a  handicap 
in  securing  the  award  of  contracts. 

(G)  Participate  in  responsibility 
determinations  (see  FAR  9.103)  when 
small  business  concerns  are  involved. 

(H)  Participate  in  the  evaluation  of 
prime  contractors'  small  business 
subcontracting  programs  (see  FAR 
19.705-4). 

(I)  Review  and  make  appropriate 
recommendations  to  the  contracting 
officer  on  any  proposal  to  furnish 
Government-owned  facilities  to  a 
contractor  if  such  action  may  hurt  the 
Small  Business  Program. 

(J)  Ensure  that  participation  of  small 
business  concerns  is  accurately 
reported. 

(K)  Make  available  to  SEA  copies  of 
solicitations  when  requested. 

(L)  Act  as  liaison  between  contracting 
officers  and  SEA  area  offices  and 
representatives  in  connection  with  set- 
asides,  certificates  of  competency,  and 
any  other  matters  in  which  the  Small 
Business  Program  may  be  involved. 

(M)  In  cooperation  with  contracting 
officers  and  technical  persoimel,  seek 
and  develop  information  on  the 
technical  competence  of  small  business 
concerns  for  research  and  development 
contracts.  Regularly  bring  to  the 
attention  of  contracting  officers  and 
technical  personnel  descriptive  data, 
brochures,  and  other  information 
regarding  small  business  concerns  that 
are  apparently  competent  to  perform 
research  and  development  work  in 
fields  in  which  NASA  is  interested. 

(N)  When  a  small  business  concern's 
offer  has  been  rejected  for 
nonresponsiveness  or  nonresponsibility, 
assist  that  concern,  upon  its  request,  in 
understanding  such  requirements  for 
future  awards. 

(O)  Advise  center  personnel,  as 
necessary,  on  new  Govemmentwide  and 
Agency-approved  small  business 
programs  and  initiatives. . 


1819.202    Specific  policies. 

1819.202-1     Encouraging  small  business 
participation  In  acquisitions. 

1819.202-170    Contract  consolidations.     ' 

Prior  to  effecting  a  conUact 
consolidation  valued  at  S5  million  or 
more,  including  options,  which  will  not 
be  exclusively  reserved  for  small  or  8(a) 
firms,  the  contracting  officer,  with 
assistance  from  the  small  business 
specialist  and  the  cognizant  technical 
office,  shall  prepare  an  impact 
assessment  of  the  effects  of  the 
consolidation  on  present  and  future 
contracting  and  subcontracting 
opportunities  for  small,  small 
disadvantaged,  and  women-owned 
small  business.  The  impact  assessment 
shall  address  the  reasons  for  the 
proposed  consolidation  (especially 
where  apparently  unrelated  efforts  are 
being  combined),  the  expected  benefits, 
and  any  actions  planned  to  mitigate  or 
eliminate  the  impact  on  small  business 
entities.  The  impact  assessment  shall  be 
forwarded  to  the  Associate 
Administrator  for  Procurement  (Code 
HS)  for  concurrence  by  cognizant 
Headquarters  offices  and  approval  by 
the  Associate  Deputy  Administrator 
(Technical). 

Subpart  1819.3 — Determination  of 
Status  as  a  Small  Business  Concern 

1819.302    Protesting  a  small  business 
representation.  (NASA  supplements 
paragraph  (d)) 

(d)(1)  The  contracting  officer  shall  not 
make  awards  of  small  business  set-aside 
acquisitions  before  the  expiration  of  the 
period  for  receipt  of  a  size  standard 
protest. 

Subpart  1819.5 — Set-Asides  for  Small 
Business 

1819.502    Setting  aside  acquisitions. 

1819.502-70    Non-Initiation  of  set-asides. 

(a)  All  cases  involving  the  non- 
initiation  of  a  set-aside,  whether 
resulting  from  a  joint  decision  of  the 
small  business  specialist  and  the 
contracting  officer  or  a  decision  by  the 
contracting  officer  alone,  require  referral 
to  the  SEA  representative  (if  one  is 
assigned  and  available)  for  review. 

(bj  If  the  small  business  specialist 
recommends  that  an  individual 
acquisition  or  a  class  of  acquisition,  or 
a  portion  thereof,  be  set  aside,  the 
contracting  officer  shall  promptly  either 
concur  in  or  disapprove  the 
recommendation,  stating  in  writing  the 
reasons  for  disapproval. 

(c)  When  an  SEA  representative- is 
assigned  and  available  and  the 
contracting  officer  disapproves  the 
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small  business  specialist's 
recommendation,  the  contracting  officer 
shall  promptly  refer  the  case  to  the  SEA 
representative  for  review.  The  small 
business  specialist  shall  take  no  further 
appeal  action.  The  SBA  representative 
must  either  concur  with  the  decision  or 
appeal  the  case  to  the  procurement 
officer  under  FAR  19.505.  If  the 
procurement  officer  approves  the 
contracting  officer's  decision  and  the 
SEA  appeals  under  FAR  19.505(c),  the 
procurement  officer  shall  forward  the 
required  written  justification,  including 
a  history  of  discussions  between  the 
center  and  the  SEA  and  rationale  for  the 
decision,  to  the  Headquarters  Office  of 
Procurement  (HS). 

(d)  When  an  SBA  representative  is  not 
assigned  or  available  and  the 
contracting  officer  disapproves  the 
small  business  specialist's 
recommendation,  the  small  business 
specialist  may  appeal  in  writing  to  the 
procurement  officer.  The  procurement 
officer's  decision  shall  be  final.  The 
contracting  officer  shall  place  a 
memorandum  of  the  procurement 
officer's  decision  in  the  contract  file.  If 
the  procurement  officer's  ciecision 
approves  the  contracting  officer's  action, 
the  small  business  specialist  shall 
forward  complete  documentation  of  the 
case  to  the  Headquarters  Office  of  Small 
and  Disadvantaged  Business  Utilization 
(Code  K). 

(e)  The  contracting  officer  shall 
prepare,  sign,  and  retain  in  the  contract 
file  a  memorandum  of  nonconcurrence 
in  a  recommended  set-aside  action. 

§1819.502-3    Partial  set-asides. 

§  1 81 9.502-370    NASA  reporting 
requirements. 

The  contracting  officer  shall 
separately  report,  in  accordance  with 
Subpart  1804.6,  awards  of  the  non-set- 
aside  portions  of  small  business  set- 
aside  acquisitions. 

1819.505  Rejecting  Small  Business 
Administration  recommendations. 

See  1819.502-70. 

1 81 9.506  Wittidrawing  or  modifying  set- 
asides.  (NASA  supplements  paragraph  (b)) 

(b)  If  an  SEA  representative  is  not 
assigned  or  available,  and  the  small 
business  specialist  disagrees  with  the 
contracting  officer's  written  decision  of 
withdrawal  or  modification  of  a  set- 
aside  determination,  the  small  business 
specialist  may  appeal  to  the 
procurement  officer  in  accordance  with 
the  procedures  in  1819.502-70(d). 


Subpart  1819.6 — Certificates  of 
Competency 

1819.602    Procedures. 

1819.602-1     Referral.  (NASA  supplements 
paragraph  (a)) 

(a)  On  proposed  awards  exceeding  the 
simplified  acquisition  threshold,  the 
contracting  officer  should  consider 
requesting  a  preaward  survey  (see  FAR 
9.106)  before  determining  that  a 
responsive  small  business  firm  is  not 
responsible.  The  scope  of  the  preaward 
survey  request  should  be  limited  to 
those  elements  of  responsibility  that  are 
questioned. 

(2)  The  contracting  officer  shall 
forward  a  copy  of  the  referral  to  SBA 
through  the  procurement  officer  to  the 
Headquarters  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(Code  K). 

1819.602-3    Resolving  differences  Ijetween 
the  agency  and  the  Small  Business 
Administration. 

1819.602-370    NASA  procedures. 

(a)  When  agreement  cannot  be 
reached  between  the  contracting  officer 
and  the  SEA  Area  Office,  the 
contracting  officer  shall  forward  to  the 
Headquarters  Office  of  Procurement 
(Code  HS)  on  an  expedited  basis,  a 
complete  case  file  with  a  request  that 
the  case  be  considered  for  appeal  to 
SEA  Headquarters.  The  contracting 
officer  shall  include  the  data  already 
furnished  to  SEA,  SEA's  rationale  for 
proposing  to  issue  a  COC,  and  the 
contracting  officer's  comments.  The 
contracting  officer  shall  suspend 
acquisition  action  until  informed  by 
Code  HS  of  the  final  decision  in  the 
case. 

(b)  If  the  Office  of  Procurement 
concludes  that  the  referral  to  SEA 
should  be  withdrawn  and  a  contract 
awarded  without  benefit  of  a  COC,  Code 
HS  shall  inform  the  contracting  officer. 

(c)  If  the  Office  of  Procurement  agrees 
with  the  contracting  officer's 
recommended  appeal  action,  the 
Associate  Administrator  for 
Procurement  shall  forward  the  appeal 
through  the  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(Code  K)  to  SBA  Headquarters. 

Subpart  1819.7 — Subcontracting  With 
Small  Business,  Small  Disadvantaged 
Business  and  Women-Owned  Small 
Business  Concerns 

1819.705-2    Determining  the  need  for  a 
subcontracting  plan.  (NASA  supplements 
paragraph  (d)) 

(d)  Solicitations  for  competitive 
negotiated  acquisitions  shall  require 
proposed  subcontracting  plans  with 


initial  proposals  (see  1819.708(b)(1)). 
For  sole  source  negotiated  acquisitions, 
the  contractor  shall  be  required  to 
submit  a  proposed  subcontracting  plan 
with  the  proposal. 

1819.705-4    Reviewing  the  subcontracting 
plan. 

1819.705-470    Acquisition-specific 
subcontracting  goals. 

Section  1819.201  addresses 
Agencywide  goals  at  the  combined 
prime  and  subcontract  levels. 
Appropriate  subcontracting  goals  for  an  . 
individual  acquisition,  however,  are  to 
be  independently  determined  on  the 
basis  of  the  specific  circumstances  of 
the  acquisition,  consistent  with  FAR 
19.705-4  and  1819.7002(b),  and  not  on 
the  basis  of  an  Agencywide  or  center 
goal.  Acquisition-specific 
subcontracting  goals  should  reflect 
maximum  practicable  opportunities  for 
all  categories  of  small  business  concerns 
to  participate  in  NASA  programs, 
consistent  with  efficient  performance. 
The  methods  outlined  in  NASA  Policy 
Directive  (NPD)  5000.2,  Uniform 
Methodology  for  Determination  of  Small 
Disadvantaged  Subcontracting  Goals, 
may  also  be  useful  in  establishing 
reasonable  subcontracting  goals  for 
small  and  women-owned  small  business 
concerns. 

1819.708  Solicitation  provisions  and 
contract  clauses.  (NASA  supplements 
paragraph  (b)) 

(b)(1)  The  contracting  officer  shall  use 
the  clause  at  FAR  52.219-9  with  its 
Alternate  II  when  contracting  by 
negotiation. 

1819.708-70    NASA  solicitation  provision 
and  contract  clause. 

(a)  The  contracting  officer  shall  insert 
the  provision  at  1852.219-73.  Small, 
Small  Disadvantaged,  and  Women- 
Owned  Small  Business  Subcontracting 
Plan,  in  invitations  for  bids  containing 
the  clause  at  FAR  52.219-9  with  its 
Alternate  I.  Insert  in  the  last  sentence 
the  number  of  calendar  days  after 
request  that  the  offeror  must  submit  a 
complete  plan. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.219-75,  Small,  Small 
Disadvantaged,  and  Women-Owned 
Small  Business  Subcontracting 
Reporting,  in  solicitations  and  contracts 
containing  the  clause  at  FAR  52.219-9, 
except  for  contracts  covered  by  an 
approved  commercial  plan. 
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Subpart  1819.8 — Contracting  With  the 
Small  Business  Administration  (the 
8(a)  Program) 

1819.804    Evaluation,  offering,  and 
acceptance 

1819.804-1    Agency  evaluation. 

The  small  business  specialist  shall 
review  and  evaluate  all  acquisition 
requirements  to  determine  their 
suitability  for  offering  to  SBA  for  8(a) 
acceptance  and  make  a  recommendation 
to  the  contracting  officer  concerning 
award  to  SBA. 

Subpart  1819.10 — Small  Business 
Competitiveness  Demonstration 
Program 

1819.1005    Applicability.  (NASA 
supplements  paragraph  (b)) 

(b)  The  targeted  industry  categories 
for  NASA  and  their  Standard  Industrial 
Classification  (SIC)  codes  are: 
SIC — Industry 
Code — Category 
3571 — Electronic  Computers 
3577 — Computer  Peripneral  Equipment, 

not  elsewhere  classified 
3663— Radio  &  TV  Broadcasting  and 

Communications  Equipment 
3764 — Guided  Missile  and  Space 

Vehicle  Propulsion  Units  and 

Propulsion  Unit  Parts 
3769---Guided  Missile  and  Space 

Vehicle  Parts  and  Auxiliary 

Equipment,  not  elsewhere  classified 
3812 — Search,  Detection,  Navigation, 

Guidance,  Aeronautical,  and  Nautical 

Systems  and  Instruments 
3827 — Optical  Instruments  and  Lenses 
7371 — Computer  Programming  Services 
7373 — Computer  Integrated  Systems 

Design 
7379— -Computer  Related  Services,  not 

elsewhere  classified. 

Subpart  1819.70— NASA  8  Percent 
Goal 

1819.7000  General. 

Public  Laws  101-144, 101-507.  and 
102-389  require  the  NASA 
Administrator  to  ensure,  to  the  fullest 
extent  possible,  that  at  least  8%  of 
Federal  funding  for  prime  and 
subcontracts  awarded  in  support  of 
authorized  programs,  including  the 
space  station  by  the  time  operational 
status  is  obtained,  be  made  available  to 
small  disadvantaged  business  concerns, 
Historically  Black  Colleges  and 
Universities,  minority  institutions,  and 
women-owned  small  business  concerns. 

1819.7001  Definitions. 

(a)  Small  Disadvantaged  Business 
(SDB)  concern  and  Women-Owned 
Small  Business  (WOSB)  concern  are 
defined  in  FAR  19.001. 


(b)  Historically  Black  College  or 
University  (HBCU)  and  Minority 
Institution  (MI)  are  defined  in  FAR 
26.301. 

1819.7002  Contracting  officer 
responsibility. 

(a)  Contracting  officers  must  seek  out 
as  potential  sources  entities  identified 
in  1819.7001  and  give  full  consideration 
to  these  entities  to  satisfy  NASA 
requirements.  The  participation  of 
NASA  prime  contractors  is  also 
essential  to  meeting  the  Agency's  8 
percent  goal. 

(b)  NASA  Policy  Directive  (NPD) 
5000.2,  Uniform  Methodology  for 
Determination  of  Small  Disadvantaged 
Subcontracting  Goals,  contains  guidance 
on  developing  realistic  goals.  It  is 
applicable  to  acquisitions  expected  to 
exceed  S50  million,  including  options. 
The  methodology  may  be  used  for  lesser 
value  acquisitions. 

1819.7003  Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.219-76.  NASA  8  Percent 
Goal,  in  all  solicitations  and  contracts 
other  than  those  below  the  simplified 
acquisition  threshold  or  when  the 
contract,  together  with  all  its 
subcontracts,  is  to  be  performed  entirely 
outside  of  any  State,  territory,  or 
possession  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Trust  Territory  of  the  Pacific  Islands. 

Subpart  1819.71— NASA  Rural  Area 
Small  Business  Plan 

1819.7101  Definition. 

Rural  area  means  a  county  with  a 
population  of  fewer  than  twenty 
thousand  individuals. 

1819.7102  General. 

Pursuant  to  Public  Law  100-590, 
NASA  established  a  Rural  Area 
Business  Enterprise  Development  Plan, 
including  methods  for  encouraging 
prime  and  subcontractors  to  use  small 
business  concerns  located  in  rural  areas 
as  subcontractors  and  suppliers.  One 
method  is  to  encourage  the  contractor  to 
use  its  best  efforts  to  comply  with  the 
intent  of  the  statute. 

1819.7103  Solicitation  provision  and 
contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.219-74,  Use  of  Rural 
Area  Small  Businesses,  in  solicitations 
and  contracts  that  offer  subcontracting 
possibilities  or  that  are  expected  to 
exceed  $500,000  (Sr.000,000  for 
construction  of  public  facility)  unless 
the  contract,  together  with  all  its 
subcontracts,  is  to  be  performed  entirely 


outside  of  any  State,  territory,  or 
possession  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Trust  Territor\-  of  the  Pacific  Islands. 

Subpart  1819.72— NASA  Mentor- 
Protege  Program 

1819.7201  Scope  of  subpart. 

The  NASA  Mentor-Protege  Program  is 
designed  to  incentivize  NASA  prime 
contractors  to  assist  small 
disadvantaged  business  concerns. 
Historically  Black  colleges  and 
Universities,  minority  institutions,  and 
women-owned  small  business  concerns, 
in  enhancing  their  capabilities  to 
perform  NASA  contracts  and 
subcontracts,  foster  the  establishment  of 
long-term  business  relationships 
between  these  entities  and  NASA  prime 
contractors,  and  increase  the  overall 
number  of  these  entities  that  receive 
NASA  contract  and  subcontract  awards. 

1819.7202  Definitions. 
High-Tech  is  defined  in  1819.001. 

1819.7203.     Non-affiliation. 

For  purposes  of  the  Small  Business 
Act,  a  proteg4firm  may  not  be 
considered  an  affiliate  of  a  mentor  firm 
solely  on  the  basis  that  the  protege  firm 
is  receiving  developmental  assistance 
referred  to  in  1819.7214  from  such 
mentor  firm  under  the  Program.  In 
addition,  NASA  shall  not  consider 
partial  ownership,  up  to  10  percent,  of 
a  Department  of  Defense  (DOD)- 
sanctioned  protege  firm  by  its  DOD 
mentor  to  constitute  affiliation. 

1819.7204    Transportability  of  features 
from  the  Department  of  Defense  (DOD) 
Mentor-Protege  program  to  NASA 
contractors. 

(a)  In  accordance  with  the  benefits 
authorized  by  the  DOD  Mentor-Protege 
Program  (Public  l^w  101-510.  Section 
831.  as  amended  by  Public  Law  102- 
190,  Section  814),  a  NASA  contractor 
who  is  also  an  approved  DOD  mentor 
can  transfer  credit  features  to  their 
NASA  contracts. 

(b)  NASA  prime  contractors,  who  are 
approved  DOD  mentors,  can  award 
subcontracts  noncompetitively  under 
their  NASA  contracts  to  the  proteges 
which  they  are  assisting  under  the  DOD 
Program  (Public  Law  101-510,  Section 
831(f)(2)). 

(c)  NASA  prime  contractors  may 
count  the  costs  of  developmental 
assistance  provided  of  proteges  being 
assisted  under  the  DOD  Program  toward 
meeting  the  goals  in  their 
subcontracting  plans  under  their  NASA 
prime  contracts  (Public  Law  102-190, 


Section  814).  Limitations  which  may 
reduce  the  value  of  this  benefit  include: 

(1)  Credit  toward  attaining 
subcontracting  goals  is  available  only  to 
the  extent  that  the  developmental 
assistance  costs  have  not  been 
reimbursed  to  the  contractor  by  DOD  as 
direct  or  indirect  costs;  or 

(2)  The  credit  is  available  to  meet  the 
goals  of  a  NASA  subcontracting  plan 
only  to  the  extent  that  it  has  not  been 
applied  to  a  DOD  subcontracting  plan. 
The  same  unreimbursed  developmental 
assistance  costs  cannot  be  counted 
toward  meeting  the  subcontracting  goals 
of  more  than  one  prime  contract.  These 
costs  would  accrue  from  credit  for  the 
multiples  attributed  to  assistance 
provided  by  Small  Business 
Development  Centers.  Historically  Black 
Colleges  and  Universities  and  minority 
institutions. 

(d)  The  features  identified  in 
paragraphs  (a),  (b)  and  (c)  of  this  section 
point  out  the  portability  of  features  from 
the  DOD  Mentor-Protege  Program  to 
NASA  prime  contractors.  NASA 
mentors  will  be  held  to  show  "good 
faith"  by  providing  actual 
developmental  assistance  beyond 
transferring  credit  from  activity  in  the 
DOD  Program  to  NASA  subcontracting 
plans. 

1819.7205    General  policy. 

(a)  Eligible  large  business  prime 
contractors,  not  included  on  the  "List  of 
Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs",  who  have  at  least  one  active 
subcontracting  plan,  and  who  are 
approved  as  mentor  firms  may  enter 
into  agreements  with  eligible  entities  (as 
defined  in  1819.7209)  as  proteges  to 
provide  appropriate  developmental 
assistance  to  enhance  the  capabilities  of 
proteges  to  perform  as  subcontractors 
and  suppliers.  Eligible  small  business 
prime  contractors,  not  included  on  the 
"List  of  Parties  Excluded  from  Federal 
Procurement  and  Nonprocurement 
Programs",  and  that  are  capable  of 
providing  developmental  assistance  to 
proteges,  may  also  be  approved  as 
mentors.  An  active  mentor-protege 
arrangement  requires  the  protege  to  be 

a  subcontractor  under  the  mentor's 
prime  contract  with  NASA. 

(b)  The  pilot  Program  has  a  duration 
of  three  years  commencing  from  March 
24,  1995.  During  this  period,  eligible 
mentor  firms,  which  have  received 
approval  bv  NASA  to  participate  in  the 
Program  pursuant  to  1819.7212,  may 
enter  into  agreements  with  protege 
firms. 

(c)  For  the  pilot  phase  of  the  Program, 
mentor-protege  activity  will  be  limited 
to  cost-plus-award-fee  contracts. 


(d)  Costs  incurred  by  a  mentor  to 
provide  developmental  assistance, 
technical  or  managerial  assistance 
described  in  1819.7214,  are  allowable 

1 81 9.7206  Incentives  for  prime  contractor 
participation. 

(a)  During  source  selection  Mentor- 
Protege  will  be  evaluated  as  part  of  SDB 
utilization  under  the  Mission  Suitability 
factor.  Under  Mission  Suitability.  SDB 
utilization  will  be  either  a  subfactor  or 
an  element  under  a  subfactor. 

(b)  Under  cost-plus-award  fee 
contracts,  approved  mentor  firms  shall 
be  eligible  to  earn  award  fee  associated 
with  their  performance  as  a  mentor  by 
performance  evaluation  period.  For 
purposes  of  earning  award  fee,  the 
mentor  firm's  performance  shall  be 
evaluated  against  the  criteria  described 
in  the  clause  at  1852.219-79,  Mentor 
Requirements  and  Evaluation. 

1 81 9.7207  Measurement  of  Program 
success. 

The  overall  success  of  the  NASA 
Mentor-Protege  Program  encompassing 
all  participating  mentors  and  proteges 
will  be  measured  by  the  extent  to  which 
it  results  in: 

(a)  An  increase  in  the  number,  dollar 
value  and  percentage  of  subcontractors 
awarded  to  proteges  by  mentor  firms 
under  NASA  contracts  since  the  date  of 
entry  into  the  Program; 

(b)  An  increase  in  the  number  and 
dollar  value  of  contract  and  subcontract 
awards  to  protege  firms  since  the  time 
of  their  entry  into  the  Program  (under 
NASA  contracts,  contracts  awarded  by 
other  Federal  agencies  and  under 
commercial  contracts); 

(c)  An  increase  in  the  number  and 
dollar  value  of  subcontracts  awarded  to 
a  protege  firm  by  its  mentor  firm;  and 

(d)  An  increase  in  subcontracting  with 
protege  firms  in  industry  categories 
where  they  have  not  traditionally 
participating  within  the  mentor  firm's 
activity. 

1819.7208  Mentor  firms. 

(a)  Eligibility: 

(1)  Contractors  eligible  for  receipt  of 
government  contracts; 

(2)  Large  prime  contractors 
performing  under  contracts  with  at  least 
one  negotiated  subcontracting  plan  as 
required  by  FAR  19.7;  and 

(3)  Small  business  prime  contractors 
that  can  provide  developmental 
assistance  to  enhance  the  capabilities  of 
proteges  to  perform  as  subcontractors 
and  suppliers. 

(b)  Mentors  will  be  encouraged  to 
identify  and  select  as  proteges: 

(1)  A  broad  base  of  firms  including 
those  defined  as  emerging  firms  (e.g.,  a 


protege  whose  size  is  no  greater  than  50 
percent  of  the  size  standard  applicable 
to  the  SIC  code  assigned  to  a  contracting 
opportunity); 

(2)  Firms  in  addition  to  those  with 
whom  they  have  established  business 
relationships;  and 

(3)  High-tech  firms. 

1819.7209  Protege  firms. 

(a)  For  selection  as  a  protege,  a  firm 
must  be: 

(1)  An  SDB,  HBCU,  MI.  or  WOSB; 

(2)  Certified  as  small  in  the  SIC  code 
for  the  services  or  suppliers  to  be 
provided  by  the  protege  under  its 
subcontract  to  the  mentor;  and 

(3)  Eligible  for  receipt  of  government 
contracts. 

(b)  A  protege  firm  may  self-certify  to 
a  mentor  firm  that  it  meets  the 
requirements  set  forth  in  paragraph  (a) 
of  this  section.  Mentors  may  rely  in 
good  faith  on  written  representation  by 
potential  proteges  that  they  meet  the 
specified  eligibility  requirements. 

(c)  Proteges  may  have  multiple 
mentors.  Proteges  participating  in 
mentor-protege  programs  in  addition  to 
the  NASA  Program  should  maintain  a 
system  for  preparing  separate  reports  of 
mentoring  activity  for  each  agency's 
program. 

1819.7210  Selection  of  protege  firms. 

(a)  Mentor  firms  will  be  solely 
responsible  for  selecting  protege  firms. 
The  mentor  is  encouraged  to  identify 
and  select  the  types  of  protege  firms 
listed  in  1819.7'208(b). 

(b)  Mentor  firms  may  have  more  than 
one  protege. 

(c)  The  selection  of  protege  firms  by 
mentor  firms  may  not  be  protested, 
except  as  in  paragraph  (d)  of  this 
section. 

(d)  A  protest  regarding  the  size  of 
eligibility  status  of  an  entity  selected  by 
a  mentor  to  be  a  protege  shall  be 
handled  in  accordance  with  FAR 
19.703(b).  The  contracting  officer  shall 
notify  the  Headquarters  Office  of  Small 
and  Disadvantaged  Business  Utilization 
(OSDBU)  (Code  K)  of  the  protest. 

1819.7211  Application  process  for  mentor 
firms  to  participate  in  the  Program. 

(a)  Prime  contractors  interested  in 
becoming  a  mentor  firm  must  submit  a 
request  to  the  NASA  OSDBU  to  be 
approved  under  the  Program.  The 
application  will  be  evaluated  on  the 
extent  to  which  the  company  plans  to 
provide  developmental  assistance.  The 
information  required  in  paragraph  (b)  of 
this  section  must  be  submitted  to  be 
considered  for  approval  as  a  mentor 
firm. 
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(b)  A  proposed  mentor  must  submit 
the  following  information  to  the  NASA 
OSDBU: 

(1)  A  statement  that  the  mentor  finn 
is  currently  performing  under  at  least 
one  active  approved  subcontracting  plan 
(small  business  exempted)  and  that  they 
are  eligible,  as  of  the  date  of  application, 
for  the  award  of  Federal  contracts; 

(2)  The  cognizant  NASA  contract 
number(s),  type  of  contract,  period  of 
performance  (including  options),  title  of 
technical  program  effort,  name  of  NASA 
Program  Manager  (including  contact 
information)  and  name  of  the  NASA 
field  center  where  support  is  provided; 

(3)  The  number  of  proposea  mentor- 
protege  arrangements; 

(4)  Data  on  all  current  NASA 
contracts  and  subcontracts  to  include 
the  contract/subcontract  number(s), 
period  of  performance,  awarding  NASA 
installation  or  contractor  and  contract/ 
subcontract  value(s)  including  options; 

(5)  Data  on  total  number  and  dollar 
value  of  subcontracts  awarded  under 
NASA  prime  contracts  within  the  past 

2  years  and  the  number  and  dollar  value 
of  such  subcontracts  awarded  to  entities 
defined  as  proteges. 

(6)  Information  on  the  proposed  types 
of  developmental  assistance.  For  each 
proposed  mentor-protege  relationship 
include  information  on  the  company's 
ability  to  provide  developmental 
assistance  to  the  identified  protege  firm 
and  how  that  assistance  will  potentially 
increase  subcontracting  opportunities 
for  the  protege  firm,  including 
subcontracting  opportunities  in  industry 
categories  where  these  entities  are  not 
dominant  in  the  company's  current 
subcontractor  base;  and 

(7)  A  Letter  of  Intent  signed  by  both 
parties.  At  a  minimum,  the  Letter  of 
Intent  must  include  the  stated 
commitment  that  the  parties  intend  to 
enter  into  a  mentor-protege  agreement 
under  the  NASA  Program,  that  they 
intend  to  cooperate  in  the  establishment 
of  a  suitable  developmental  assistance 
program  to  meet  their  respective  needs, 
and  that  they  agree  to  comply  with  the 
obligations  in  1819.7215  and  all  other 
provisions  governing  the  Program. 

1819.7212    OSDBU  review  and  approval 
process  of  agreement. 

(a)  The  information  specified  in 
1819.7211(b)  is  reviewed  by  the  NASA 
OSDBU  This  review  will  be  completed 
no  later  than  30  days  after  receipt  by  the 
OSDBU.  The  OSDBU  will  provide  a 
copy  of  the  submitted  information  to  the 
cognizant  NASA  technical  program 
manager  and  contracting  officer  for  a 
parallel  review  and  concurrence. 

(b)  If  OSDBU  approves  the 
application,  then  the  mentor 


(1)  Negotiates  an  agreement  with  the 
protege;  and 

(2)  Submits  an  original  and  two  (2) 
copies  of  the  agreement  to  the  OSDBU 
for  approval  by  the  NASA  Mentor- 
protege  program  manager,  the  NASA 
technical  program  manager,  and  the 
contracting  officer. 

(c)  Upon  agreement  approval,  the 
mentor  may  implement  a  developmental 
assistance  program. 

(d)  An  approved  agreement  will  be 
incorporated  into  the  mentor's  contract 
with  NASA.  It  should  be  added  to  the 
subcontracting  plan  in  contracts  which 
contain  such  a  plan. 

(e)  If  OSDBU  disapproves  the 
application,  then  the  mentor  may 
provide  additional  information  for 
reconsideration.  The  review  of  any 
supplemental  material  will  be 
completed  within  30  days  after  receipt 
by  the  OSDBU.  Upon  finding 
deficiencies  that  NASA  considers 
correctable,  the  OSDBU  will  notify  the 
mentor  and  request  information  to  be 
provided  within  30  days  that  may 
correct  the  deficiencies. 

1 81 9.721 3    Agreement  contents. 

The  contents  of  the  agreement  must 
contain: 

(a)  Names  and  addresses  of  mentor 
and  protege  firms  and  a  point  of  contact 
within  both  firms  who  will  oversee  the 
agreement; 

(b)  Procedures  for  the  mentor  firm  to 
notify  the  protege  firm,  OSDBU.  and  the 
contracting  officer,  in  writing,  at  least  30 
days  in  advance  of  the  mentor  firm's 
intent  to  voluntarily  withdraw  from  the 
Program; 

(c)  Procedures  for  a  protege  firm  to 
notify  the  mentor  firm  in  writing  at  least 
30  days  in  advance  of  the  protege  firm's 
intent  to  voluntarily  terminate  the 
mentor-protege  agreement.  The  mentor 
shall  notify  the  OSDBU  and  the 
contracting  officer  immediately  upon 
receipt  of  such  notice  from  the  protege; 

(d)  A  description  of  the  type  of 
developmental  program  that  will  be 
provided  by  the  mentor  firm  to  the 
protege  firm,  to  include  a  description  of 
the  subcontract  work,  and  a  schedule  for 
providing  assistance  and  criteria  for 
evaluation  of  the  protege  developmental 
success; 

(e)  A  listing  of  the  number  and  types 
of  subcontracts  to  be  awarded  to  the 
protege  firm; 

(f)  Program  participation  term; 

(g)  Termination  procedures; 

(h)  Plan  for  accomplishing  work 
should  the  agreement  be  terminated; 
and 

(i)  Other  terms  and  conditions,  as 
appropriate. 


1819.7214  Developmental  assistance. 

The  forms  of  developmental 
assistance  a  mentor  can  provide  to  a 
protege  include: 

(a)  Management  guidance  relating 
to— 

(1)  Financial  management, 

(2)  Organizational  management, 

(3)  Overall  business  management/ 
planning,  and 

(4)  Business  development; 

(b)  Engineering  and  other  technical 
assistance; 

(c)  Noncompetitive  award  of 
subcontracts  under  NASA  contracts; 

(d)  Progress  payments  based  on  costs. 
The  customary  progress  payment  rate 
for  all  NASA  contracts  with  small 
disadvantaged  businesses  is  95  percent. 
This  customary  progress  payment  rate 
for  small  disadvantaged  businesses  may 
be  used  by  prime  contractors; 

(e)  Advance  payments.  While  a 
mentor  can  make  advance  payments  to 
its  proteges  who  are  performing  as 
subcontractors,  the  mentor  will  only  be 
reimbursed  by  NASA  for  these  costs  if 
advance  payments  have  been  authorized 
in  accordance  with  statute  and 
regulation; 

(f)  Loans: 

(g)  Rent-free  use  of  facilities  and/or 
equipment; 

(h)  Property;  and 

(i)  Temporary  assignment  of 
personnel  to  the  protege  for  purpose  of 
training. 

1819.7215  Obligation. 

(a)  The  mentor  or  protege  may 
voluntarily  withdraw  from  the  Program 
as  mutually  agreed  by  both  mentor  and 
protege. 

(b)  Mentor  and  protege  firms  will 
submit  a  "lessons  learned"  evaluation  to 
the  NASA  OSDBU  at  the  conclusion  of 
the  pilot  program  period  or  the 
conclusion  of  their  effort,  whichever 
comes  first. 

1819.7216  Internal  controls. 

(a)  The  NASA  OSDBU  will  manage 
the  Program.  Internal  controls  will  be 
established  by  the  OSDBU  to  achieve 
the  stated  program  objectives  (by 
serving  as  checks  and  balances  against 
undesired  actions  or  consequences) 
such  as: 

(1)  Reviewing  and  evaluating  mentor 
applications  for  realism,  validity  and 
accuracy  of  provided  information; 

(2)  Reviewing  semi-annual  progress 
reports  submitted  by  mentors  and 
proteges,  if  any,  on  protege  development 
to  measure  protege  progress  against  the 
master  plan  contained  in  the  approved 
agreement. 

(3)  Site  visits  to  NASA  installation 
where  mentor-protege  activity  is  on- 
going. 


(b)  NASA  may  terminate  mentor- 
protege  agreements  if  NASA  determines 
that  such  actions  are  in  NASA's  interest. 
These  actions  shall  be  approved  by  the 
NASA  OSDBU.  NASA  will  terminate  an 
agreement  or  exclude  a  particular  entity 
by  sending  a  written  notice  to  the 
affected  party  specifying  the  action 
being  taken  and  the  effective  date  of  that 
action.  Termination  of  an  agreement 
does  not  constitute  a  termination  of  the 
subcontract  between  the  mentor  and  the 
protege.  A  plan  for  accomplishing  the 
subcontract  effort  should  the  agreement 
be  terminated  shall  be  submitted  with 
the  agreement,  as  required  in 
1819.7213(h). 

1819.7217  Reports. 

(a)  Semi-annual  reports  shall  be 
submitted  by  the  mentor  to  the  NASA 
Mentor-Protege  program  manager,  the 
NASA  OSDBU.  to  include  information 
as  outlined  in  1852.219-79(b). 

(b)  Proteges  are  encouraged  to  submit 
semi-annual  reports  to  the  OSDBU  on 
Program  progress  pertaining  to  their 
mentor-protege  agreement.  However, 
costs  associated  with  the  preparation  of 
these  reports  are  unallowable  costs 
under  Government  contracts  and  will 
not  be  reimbursed  by  the  Government. 

(c)  The  NASA  technical  program 
manager  shall  include  an  assessment  of 
the  prime  contractor's  (mentor's) 
performance  in  the  Mentor-Protege 
Program  in  his  quarterly  'Strengths  and 
Weaknesses'  evaluation  report.  A  copy 
of  these  comments,  as  pertains  to  the 
technical  effort  and  protege 
development,  will  be  provided  to  the 
OSDBU  and  the  contracting  officer. 

(d)  The  NASA  Mentor-Protege 
program  manager  will  submit  semi- 
annual reports  to  the  cognizant 
contracting  officer  regarding  the 
participating  prime  contractor's 
performance  in  the  Program  for  use  in 
the  award  fee  determination  process. 

1819.7218  Program  review. 

At  the  conclusion  of  each  year  in  the 
■  Mentor-Protege  Program,  the  prime 
contractor  and  protege,  as  appropriate, 
will  formally  brief  the  NASA  OSDBU, 
the  technical  program  manager,  and  the 
contracting  officer  regarding  Program 
accomplishments  pertaining  to  the 
approved  agreement.  This  review  will 
be  incorporated  into  the  normal 
program  review,  where  applicable.  A 
separate  review  will  be  scheduled  for 
other  contracts  to  be  held  at  the  NASA 
work  site  location. 

1819.7219  Solicitation  provision  and 
contract  clauses. 

(a)  The  contracting  officer  shall  insert 
the  clause  at  1852.219-77,  NASA 


Mentor-Protege  Program,  in  all  cost- 
plus-award-fee  solicitations  and 
contracts  with  subcontracting  plans  or 
in  the  case  of  small  business  set-asides 
exceeding  5500,000  (Si, 000,000  for 
construction)  that  offer  subcontracting 
opportunities. 

(b)  The  contracting  officer  shall  insert 
the  clause  at  1852.219-79.  Mentor 
Requirements  and  Evaluation,  in 
contracts  where  the  prime  contractor  is 
a  participant  in  the  NASA  Mentor- 
Protege  Program. 

PART  1822— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

1822.604-2    [Amended] 

29.  In  section  1822.604-2,  paragraph 
(c)  is  redesignated  as  paragraph  (b). 

1822.608, 1822.608-^    [Removed] 

30.  Sections  1822.608  and  1822.608- 
4  are  removed. 

PART  1824— PROTECTION  OF 
PRIVACY  AND  FREEDOM  OF 
INFORMATION 

1824.202    [Redesignated] 

31.  Section  1824.202  is  redesignated 
as  1824.203. 

32.  Part  1825  is  revised  to  read  as 
follows; 

PART  1825— FOREIGN  ACQUISITION 

Sec. 

1825.000     Scope  of  part. 

1825.000-70     Definition. 

Subpart  1825.1— Buy  American  Act — 
Supplies 

1825.101  Definitions. 
1825.101-70     NASA  definition. 

1825.102  Policy. 

1825.103  Agreements  with  certain  foreign 
governments. 

1825.103-70    Canadian  end  products. 
1825.105     Evaluating  offers. 
1825.108    Excepted  articles,  materials,  and 
supplies. 

Subpart  1825.2— Buy  American  Act — 
Construction  Materials 

1825.202     Policy. 

1825.207     Solicitation  provisions  and 

contract  clauses. 
1825.207-70     NASA  contract  clause. 

Subpart  1825.3 — Balance  of  Payments 
Program 

1825.304    Excess  and  near-excess  foreign 
currencies. 

Subpart  1825.4 — Trade  Agreements 

1825.400  Scope  of  subpart. 

1825.402  Policy. 

1825.403  Exceptions. 
1825.405  Procedures. 

Subpart  1825.6 — Customs  and  Duties 

1825.602  Policy. 

1825.603  Procedures. 


1825.603-70     NASA  procedures. 
1825.605     Contract  clause. 
1825.605-70     NASA  contract  clause. 

Subpart  1825.9 — Additional  Foreign 
Acquisition  Clauses 

1825  901     Omission  of  Audit  clause. 
Subpart  1825.70 — Foreign  Contracts 

1825.7000  Scope  of  subpart. 

1825.7001  Definition. 

1825.7002  Policy. 

1825.7003  Procedure. 
Authority:  42  U  S.C.  2473(c)(1). 

1825.000    Scope  of  part. 

1825.000-70    Definition. 

Agency  head,  for  the  purposes  of  this 
part,  is  the  Associate  Administrator  for 
Procurement  unless  specifically  stated 
otherwise. 

Subpart  1825.1— Buy  American  Act — 
Supplies 

1825.101  Definitions. 
1825.101-70    NASA  definition. 

Canadian  end  product,  or  an  item 
with  an  estimated  value  of  S25.000  or 
less,  means  an  unmanufactured  end 
product  mined  or  produced  in  Canada 
or  an  end  product  manufactured  in 
Canada,  if  the  cost  of  its  components 
mined,  produced,  or  manufactured  in 
Canada  or  the  United  States  exceeds  50 
percent  of  the  cost  of  all  its  components. 
The  cost  of  components  includes 
transportation  costs  to  the  place  of 
incorporation  into  the  end  product.  For 
an  end  product  with  an  estimated  value 
in  excess  of  S25.000,  the  definition  at 
FAR  25.401  applies. 

1825.102  Policy.     (NASA  supplements 
paragraptis  (a)  and  (b)) 

(a)(3)(A)  The  procurement  officer 
shall  send  proposed  public  interest 
determinations  to  the  Associate 
Administrator  for  Procurement  (Code 
HS)  for  approval. 

(B)  See  1825.103-70(A)  for  a  blanket 
determination  regarding  Canadian  end 
products. 

(a)(4)  The  items  listed  in  FAR 
25.108(d)(1)  are  not  mined,  produced,  or 
manufactured  in  the  United  States  in 
sufficient  and  reasonably  available 
commercial  quantities  or  a  satisfactory 
quality. 

(b)(1)  Contracting  officers  may  make 
determinations  of  nonavailability  both 
before  entering  into  contracts  and  in  the 
course  of  contract  administration; 
provided,  however,  that  in  the  latter 
case  the  Government  receives  adequate 
consideration.  The  following  is  the 
format  for  nonavailability 
determinations: 
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Determination  of  Nonavailability 

Pursuant  to  the  authority  contained  in  the 
Buy  American  Act  (41  U.S.C.  10)  and 
authority  delegated  to  me  by  NFS 
1825.102(b)(1),  I  hereby  make  the  following 
findings: 

a.  (Insert  a  description  of  the  item  or  items 
to  be  acquired,  including  unit,  quantity,  and 
estimated  cost  inclusive  of  duty  and 
transportation  costs  to  destination.) 

b.  (Enter  the  name  and  address  of  the 
proposed  contractor  or  supplier  and  the 
country  of  origin  of  the  items.) 

c.  (Include  a  brief  statement  of  the 
necessity  for  the  acquisition.) 

d.  (Include  a  statement  of  fects  establishing 
the  nonavailability  of  similar  items  of 
domestic  origin.  If  there  is  no  known 
domestic  item  that  can  be  used  as  a 
reasonable  substitute,  make  a  statement  to 
this  effect.) 

On  the  basis  of  these  findings,  I  determine 
that  the  item(s)  described  in  paragraph  a. 
above  is/are  not  mined,  produced,  or 
manufactured  (or  the  articles,  materials,  or 
supplies  from  which  the  item(s)  is/are 
manufactured  are  not  mined,  produced,  or 
manufactured)  in  the  United  States  in 
sufficient  and  reasonably  available  quantities 
of  a  satisfactory  quality. 

Accordingly,  the  Buy  American  Act 
requirement  that  acquisition  be  made  frt)m 
domestic  sources  and  that  the  item(s)  be  of 
domestic  origin  is  not  applicable  to  this 
acquisition,  since  the  acquisition  is  within 
the  Buy  American  Act's  nonavailability 
exception. 

Authority  is  granted  to  acquire  the  above- 
descritjed  item(s)  of  foreign  origin  (country  or 

origin)  at  an  esUmated  total  cost  of  S , 

including  duty  and  transportation  costs  to 
destination. 

(Date) 

Contracting  Officer     


1 825. 1 03    Agreements  with  certain  foreign 
governments. 

1825.10^-70    Canadian  end  products. 

(a)  The  Associate  Administrator  for 
Procurement  has  determined  that  it  is 
inconsistent  with  the  public  interest  to 
apply  restrictions  of  the  Buy  American 
Act  to  Canadian  end  products  with 
estimated  values  of  $25,000  or  less  as 
defined  in  1825.101-70.  Accordingly, 
contracting  officers  shall  evaluate  all 
offers  for  such  Canadian  end  products 
on  a  parity  with  offers  for  domestic  and 
products,  except  that  applicable  duty 
(whether  or  not  a  duty  free  entry 
certificate  may  be  issued)  shall  be 
included  in  evaluating  offers  for 
Canadian  end  products. 

(b)  See  FAR  25.402(a}(3)(ii)  for 
evaluation  of  Canadian  end  products 
with  values  in  excess  of  25,000  as 
defined  in  FAR  25.401. 

1825.105     Evaluating  offers.  (NASA 
supplements  paragraphs  (a)  and  (c)) 

(a)  To  make  the  price  comparison 
between  domestic  and  foreign  offers,  the 


contracting  officer  shall  increase  the 
price  of  the  foreign  offer  by  6-  or  12- 
percent,  as  applicable.  If  the  application 
of  the  differential  results  in  a  tie 
between  the  foreign  and  domestic  offers, 
award  shall  be  made  to  the  domestic 
offeror. 

(c)  The  FAR  requirement  to  apply 
both  6-  and  12-percent  factors  pertains 
only  when  the  lowest  acceptable 
domestic  offer  is  from  a  small  business 
concern. 

1825.108    Excepted  articles,  materials,  and 
supplies.  (NASA  supplements  paragraph 
(a)) 

(a)  See  1825.102(a)(4)  and 
1825.202(a)(3). 

Subpart  1825.2— Buy  American  Act — 
Construction  Materials 

1825.202  Policy.    (NASA  supplements 
paragraph  (a)) 

(a)(2)  The  construction  materials 
listed  in  FAR  25.108(d)(1)  are  not 
mined,  produced,  or  manufactured  in 
the  United  States  in  sufficient  and 
reasonably  available  commercial 
quantities  of  a  satisfactory  quality.  In 
addition,  subject  to  the  approval  of  the 
head  of  the  contracting  activity  when 
required,  contracting  officers  may  make 
determinations  of  nonavailability  both 
before  entering  into  contracts  and  in  the 
course  of  contract  administration; 
provided,  however,  that  in  the  latter 
case  the  Government  receives  adequate 
consideration.  See  1825.102(b)(1)  for  the 
determination  of  nonavailability  format. 

1825.207    Solicitation  provisions  and 
contract  clauses. 

1825.207-70    NASA  contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.225-71,  Nondomestic 
Construction  Materials,  in  all  contracts 
for  construction. 

Subpart  1825.3 — Balance  of  Payments 
Program 

1825.304  Excess  and  near-excess  foreign 
currencies.  (NASA  supplements  paragraph 
(c)) 

(c)  The  NASA  Headquarters 
Comptroller  (Code  B)  is  the  designated 
o^icial  for  making  the  determination  of 
the  feasibility  of  using  excess  or  near- 
excess  currency. 

Subpart  1825.4 — Trade  Agreements 

1825.400    Scope  of  subpart.  (NASA 
supplements  paragraph  (b)) 

(b)  The  Buy  American  Act  and  the 
Balance  of  Payments  Program  apply  to 
all  acquisitions  of  Japemese  end 
products  or  services  in  excess  of  $2,500. 


1825.402  Policy.  (NASA  supplements 
paragraph  (c)) 

(c)(3)  Waiver  under  the  Trade 
Agreements  Act  is  not  applicable  to 
acquisitions  of  Japanese  end  products  or 
services  in  excess  of  $2,500. 

1825.403  Exceptions.  (NASA  supplements 
paragraph  (c)) 

(c)(2)  If  a  contracting  officer  considers 
an  individual  acquisition  to  be  a 
purchase  "indispensable  for  national 
security  or  for  national  defense 
purposes"  and  appropriate  for  exclusion 
from  the  provisions  of  FAR  25.4  and  of 
this  Subpart  1825.4,  the  contracting 
officer  shall  submit  a  request  with 
supporting  rationale  to  the  Headquarters 
Office  of  External  Relations  (Code  I)  for 
coordination  with  the  Office  of  the  U.S. 
Trade  Representative. 

1825.405    Procedures. 

Solicitations  shall  require  that 
applicable  duty  charges  be  included  in 
the  offered  price  of  an  eligible  product, 
whether  or  not  duty-free  certificates  are 
obtained.  Duty  charges  shall  be 
included  in  the  price  evaluation. 

Subpart  1825.6 — Customs  and  Duties 

1825.602  Policy. 

NASA  has  statutory  authority  to 
exempt  certain  articles  from  import 
duties,  including  articles  that  will  be 
launched  into  space,  spare  parts  for 
such  articles,  ground  support 
equipment,  and  unique  equipment  used 
in  connection  with  an  international 
program  or  launch  service  agreement. 
This  authority  is  fully  described  in  14 
CFR1217. 

1825.603  Procedures. 

1825.603-70    NASA  procedures. 

(a)  The  following  officials  are 
authorized  to  certify  that  articles  are 
eligible  for  duty  free  entry: 

(1)  Procurement  officers,  through 
delegation  from  the  Associate 
Administrator  for  Procurement,  for 
articles  imported  into  the  United  States 
that  are  acquired  by  NASA  or  other  U.S. 
Government  agencies,  or  by  U.S. 
Government  contractors  or 
subcontractors  when  title  to  the  articles 
is,  or  will  be,  vested  in  the  U.S. 
Government  in  accordance  with  the 
terms  of  the  contract  or  subcontract.  All 
duty-free  certificates  (see  paragraph  (b) 
of  this  section  for  format)  shall  be 
coordinated  with  the  center  Chief 
Counsel.  Procurement  officers  shall 
maintain  a  record  of  each  certification 
and  make  this  record  available  for 
periodic  review  by  NASA  Headquarters 
and  the  U.S.  Customs  Service. 
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(2)  The  Associate  Administrator  for 
External  Relations  (Code  I)  for  articles 
imported  pursuemt  to  international 
agreements. 

(3)  The  Associate  Administrator  for 
Space  Flight  (Code  M)  for  articles 
imported  under  agreements  other  than 
those  identified  in  paragraph  (a)  (1)  and 
(2)  of  this  section,  including  launch 
service  agreements. 

(b)  Procurement  officers  shall 
complete  Customs  Service  Form  CF 
7501  (Entry  Summary)  and  an 
appropriate  certification  when 
approving  duty  free  exemption  for 
articles  acquired  by  NASA. 

(1)  For  a  single  import,  use  the 
following  certification  format  specified 
in  14  CFR  1217.104(a): 

Articles  for  the  NaUonal  Aeronautics  and 
Space  Administration 

Item  9808.00.80,  Harmonized  Tariff  Schedule 
of  the  United  States 

Program:  (Insert  name  of  NASA  Program) 


I  hereby  certify  that  the  articles  identified 
in  [attached  invoice]  are  t)eing  imported  for 
the  use  of  the  National  Aeronautics  and 
Space  Administration  (NASA)  in  accordance 
with  9808.00.80,  Harmonized  Tariff  Schedule 
of  the  United  States. 

Name 

Date    

(2)  For  a  series  of  imports  under  a 
specific  acquisition,  use  the  certification 
format  in  paragraph  (b)(1)  of  this  section 
and  add  the  following  paragraph 
specified  in  14  CFR  1217.104(c)  before 
the  signatiu-e  block: 

Before  this  certificaUon  is  used  to  obtain 
duty-free  entry  of  these  articles,  a  cognizant 
NASA  official  at  the  receiving  NASA 
Installation,  who  is  designated  by  the 
Installation  Director,  shall  verify  in  writing 
that  sp>ecifically  identified  articles  to  be 
entered  on  a  particular  date  are  the  articles 
described  in  this  certification  or  its 
attachments.  This  verification  and  this 
certification  shall  be  presented  to  the  U.S. 
Customs-Service  at  the  time  of  entry  for  the 
particular  articles  is  sought. 

1825.605    Contract  clause. 

1 825.605-70    NASA  contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.225-73,  Duty-Free  Entry 
Supplies,  in  solicitations  and  contracts 
when  the  supplies  that  will  be  accorded 
duty-free  entry  are  identifiable  before 
award.  Insert  the  supplies  determined  in 
accordance  with  FAR  25.604  and 
1825.603. 

Subpart  1825.9 — Additional  Foreign 
Acquisition  Clauses 

1825.901    Omission  of  Audit  clause.  (NASA 
supplements  paragraph  (c)) 

(c)  The  Administrator  is  the  approval 
authority  for  waivers.The  contracting 


officer  shall  submit  the  waiver  request, 
consisting  of  the  determination  and 
findings  prescribed  in  FAR  25.901(d) 
and  any  relevant  supporting 
information,  to  the  Headquarters  Office 
of  Procurement  (Code  HS). 

Subpart  1825.70 — Foreign  Contracts 

1825.7000  Scope  of  sut>pan 

This  subpart  prescribes  policy  and 
procediues  for  negotiating  foreign 
contracts. 

1825.7001  Definition. 

Foreign  contract  acquisition,  as  used 
in  this  subpart,  means  the  acquisition  by 
negotiation  of  supplies  or  services, 
including  construction  work  and 
research  and  development  when  the 
work  is  to  be  performed  outside  the 
United  States,  its  possessions,  and 
Puerto  Rico  by  a  foreign  government  or 
instrumentality  thereof  or  by  a  foreign 
private  contractor.  The  term  does  not 
include — 

(a)  Negotiation  of  government-to- 
govemment  agreements; 

(b)  Negotiation  of  contracts  with 
domestic  concerns  involving  work  to  be 
performed  outside  the  United  States,  its 
possessions,  and  Puerto  Rico; 

(c)  Contracts  with  the  Canadian 
Commercial  Corporation;  or 

(d)  Acquisition  of  books  and 
periodicals  from  foreign  sources  of 
supply. 

1825.7002  Policy. 

(a)  Each  contracting  office  (including 
NMO  JPL)  shall  coordinate  with  the 
Headquarters  Office  of  External 
Relations  (Code  I),  before  initiating  any 
foreign  contract  acquisition  if  the 
acquisition  is  valued  above  $100,000  or 
involves — 

(1)  Importing  or  exporting  goods  or 
technical  data  from  or  to  a  country 
listed  in  22  FR  126.1  (a)  or  (d) 
(Subchapter  M,  the  International  Traffic 
in  Arms  Regulations): 

(2)  Importing  or  exporting  Defense 
Articles  or  Defense  Services  on  the 
United  States  Munitions  List  at  22  CFR 
Part  121  which  require  NASA  to  obtain 
a  license  from  the  State  Department's 
Office  of  Defense  Trade  Controls; 

(3)  Exporting  goods  or  technical  data 
on  the  Commerce  Control  List  at  15  CFR 
Part  744  and  that  require  NASA  to 
obtain  either  a  Special  or  an  Individual 
Validated  License; 

(4)  Importing  and/or  exporting  goods 
or  technical  data  from  or  to  an  entity 
listed  in  15  CFR  Part  744,  Supplements 
1  through  3;  or 

(5)  Exporting  and/or  importing  of 
goods,  technology,  or  services  to  or  from 
any  entity  subject  to  transaction  control. 


embargo,  or  sanctions  piusuant  to  31 
CFR  Chapter  V. 

(b)  All  coordination  required  between 
NASA  and  the  Departments  of 
Commerce,  State,  and  Treasury 
regarding  foreign  contract  acquisitions 
shall  be  accomplished  through 
Headquarters  Code  I. 

1825.7003    Procedure. 

The  Headquarters  or  field  installation 
technical  office  requiring  a  foreign 
contract  acquisition  meeting  any  of  the 
criteria  listed  in  1825.7002  shall  submit 
the  following  information  to 
Headquarters  Code  I — 

(a)  The  name  of  the  foreign  entity,  the 
country  or  countries  involved,  and  the 
purpose  of  the  contract; 

(b)  The  Space  Act  agreement(s) 
involved  pursuant  to  NMI  1050.9),  if 
any, 

(c)  A  description  of  the  goods  or 
technical  data  requiring  prior  written 
approval  or  the  issuance  of  the  license 
for  their  import  or  export  from  the 
Departments  of  Commerce,  State,  or 
Treasury;  and 

(d)  The  reason  why  the  acquisition  is 
being  placed  with  a  foreign  entity. 

33.  Part  1827  is  revised  as  set  forth 
below: 

PART  1927— PATENTS,  DATA,  AND 
COPYRIGHTS 


Sec. 
1827.000 


Scope  of  part. 


Subpart  1827.3 — Patent  Rights  Under 
Government  Contracts 

1827.301  DefiniUons. 

1827.302  Policy. 

1827.303  Contract  clauses. 
1827.303-70     NASA  solicitation  provisions 

and  contract  clauses. 

1827.304  Procedures. 
1827.304-1     General. 

1827.304-2    Contracts  placed  by  or  for  other 

Government  agencies. 
1827.304-3     Contracts  for  constiucUon  work 

or  architect-engineer  services. 
1827.304-4     SubconU^cts. 
1827.304-5     Appeals. 

1827.305  Administration  of  the  patent 
rights  clauses. 

1827.305-3     Follow-up  by  Government. 
1827.305-370     NASA  patent  rights  and  new 

technology  follow-up  procedures. 
1827.305-371     New  technolog>'  reporting 

plan. 
1827.305—4    Conveyance  of  invention  rights 

acquired  by  the  Government. 

Subpart  1827.4 — Rights  in  Data  and 
Copyrights 

1827.404  Basic  rights  in  data  clause. 

1827.405  Other  data  rights  provisions. 

1827.406  Acquisition  of  data. 
1827.406-70  Report  of  work. 
1827.408     Cosponsored  research  and 

development  activities. 
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1827.409     Solicitation  provisions  and 

contract  clauses. 
1827.409-70     NAS.^  contract  clause 

Subpart  1827.6— Foreign  License  and 
Technical  Assistance  Agreements 
1827.670     Space  Station  technical  data  and 

goods. 
1827.670-1     Policy. 
1827.670-2    Contract  clause. 
Authority:  42  U.S.C.  2473(c)(1). 

1827.000    Scope  Of  part. 

This  part  prescribes  NASA  policies, 
procedures,  and  clauses  pertaining  to 
patents,  data,  and  copyrights.  The 
provisions  of  FAR  Part  27  apply  to 
NASA  acquisitions  unless  specifically 
excepted  in  this  part. 

Subpart  1827.3— Patent  Rights  Under 
Government  Contracts 

1827.301  Definitions. 
Administrator,  as  used  in  this  subpart, 

means  the  Administrator  of  NASA  or  a 
duly  authorized  representative. 

Contract,  as  used  in  this  subpart, 
means  aoy  actual  or  proposed  contract, 
agreement,  understanding,  or  other 
arrangement,  and  includes  any 
assignment,  substitution  of  parties,  or 
subcontract  executed  or  entered  into 
thereunder. 

Made,  in  lieu  of  the  definition  in  FAR 
27.301,  as  used  in  this  subpart,  means 
conceived  or  first  actually  reduced  to 
practice:  provided  that  in  the  case  of  a 
variety  of  plant,  the  date  of 
determination  (as  defined  in  Section 
41(d)  of  the  Plant  Variety  Protection 
Act,  7  U.S.C.  2401(d))  must  also  opcur 
during  the  period  of  contract 
performance. 

Reportable  item,  as  used  in  this 
subpart,  means  any  invention, 
discovery,  improvement,  or  innovation 
of  the  contractor,  whether  or  not 
patentable  or  otherwise  protectible 
under  Tide  35  of  die  United  States 
Code,  made  in  the  performance  of  any 
work  that  is  reimbursable  under  any 
clause  in  any  NASA  contract  providing 
for  reimbursement  of  costs,  incurred 
before  the  effective  date  of  the  contract. 

Subject  invention,  in  lieu  of  the 
definition  in  FAR  27.301,  as  used  in  this 
subpart,  means  any  reportable  item  that 
is  or  may  be  patentable  or  otherwise 
protectible  under  Title  35  of  the  United 
States  Code,  or  any  novel  variety  of 
plant  that  is  or  may  be  protectible  under 
the  Plant  Variety  Protection  Act  (7 
U.S.C.  2321  et  seq.). 

1825.302  Policy.     (NASA  supplements 
paragraphs  (a),  (b).  (c),  (d),  (e),  (f),  (g),  and 
(i)) 

(a)  Introduction. 

(i)  NASA  policy  with  respect  to  any 
invention,  discovery,  improvement,  or 


innovation  made  in  the  performance  of 
work  under  any  NASA  contract  or 
subcontract  with  other  than  a  small 
business  firm  or  a  nonprofit 
organization  and  the  allocation  to 
related  property  rights  is  based  upon 
Section  305  of  the  National  Aeronautics 
and  Space  Act  of  1958,  as  amended  (42 
U.S.C.  2457)  (the  Act);  and,  to  the  extent 
consistent  with  this  statute,  the 
I*residential  Memorandum  or 
Government  Patent  Policy  to  the  Heads 
of  Executive  Departments  and  Agencies, 
dated  February  18, 1983,  and  Section 
1(d)(4)  of  Executive  Order  12591.  NASA 
policy  with  respect  to  any  indention 
made  in  the  performance  of 
experimental,  developmental,  or 
research  work  with  a  small  business 
firm  or  a  nonprofit  organization  is  based 
on  35  U.S.C.  Chapter  18,  as  amended. 

(ii)  NASA  contracts  subject  to  Section 
305  of  the  Act  shall  ensure  the  prompt 
reporting  of  reportable  items  in  other  to 
protect  the  Government's  interest  and  to 
provide  widest  practicable  and 
appropriate  dissemination,  early 
utilization,  expeditious  development, 
and  continued  availability  for  the 
benefit  of  the  scientific,  industrial,  and 
commercial  communities  and  the 
general  public. 

(b)  Contractor  right  to  elect  title. 

(i)  For  NASA  contracts,  the  contractor 
right  to  elect  title  only  applies  to 
contracts  with  small  businesses  and 
non-profit  organizations.  For  other 
business  entities,  see  subdivision  (ii)  of 
this  paragraph. 

(ii)  Contractor  right  to  request  a 
waiver  of  tide.  For  NASA  contracts  with 
other  than  a  small  business  firm  or  a 
nonprofit  organization  (contracts  subject 
to  Section  305  of  the  Act),  it  is  the 
policy  of  NASA  to  waive  the  rights  (to 
acquire  tide)  of  the  United  States  (with 
the  reservation  of  a  Government  license 
set  forth  in  FAR  27.302(c)  and  the 
march-in  rights  of  FAR  27.302(f)  and 
1827.302(f))  in  and  to  any  subject 
invenUon  if  the  Administrator 
determines  that  the  interests  of  the 
United  States  will  be  served.  This 
policy,  as  well  as  the  procedures  and 
instructions  for  such  waiver  of  rights,  is 
stated  in  the  NASA  Patent  Waiver 
Regulations,  14  CFR  Section  1245, 
Subpart  1 .  Waiver  may  be  requested  in 
advance  of  contract  award  for  any  or  all 
of  the  subject  invenUons,  or  for 
individually  identified  subject 
inventions  reported  under  the  contract. 
When  waiver  of  rights  is  granted,  the 
contractor's  right  to  tide,  the  rights 
reserved  by  the  Government,  and  other 
conditions  and  obligations  of  the  waiver 
shall  be  included  in  an  Instrument  of 
Waiver  executed  by  NASA  and  the  party 
receiving  the  waiver. 


(iii)  It  is  also  a  policy  of  NASA  to 
consider  for  a  monetary  award,  when 
referred  to  the  NASA  Inventions  and 
Contributions  Board,  any  subject 
invention  reported  to  NASA  in 
accordance  with  this  subpart,  and  for 
which  an  application  for  patent  has 
been  filed. 

(c)  Government  license.  For  each 
subject  invention  made  in  the 
performance  of  work  under  a  NASA 
contract  with  other  than  a  small 
business  firm  or  nonprofit  organization 
and  for  which  waiver  of  rights  has  been 
granted  in  accordance  with  14  CFR 
Section  1245,  Subpart  1,  the 
Administrator  shall  reserve  an 
irrevocable,  nonexclusive, 
nontransferable,  royalty-free  license  for 
the  practice  of  such  invendon 
throughout  the  world  by  or  on  behalf  of 
the  United  States  or  any  foreign 
Government  in  accordance  with  any 
treaty  or  agreement  of  the  United  States. 

(d)  Government  right  to  receive  title. 
Under  any  NASA  contract  with  other 
than  a  small  business  or  nonprofit 
organization  (i.e.,  those  contracts  subject 
to  SecUon  305(a)  of  the  Act),  fide  to 
subject  invendons  vests  in  NASA  when 
the  determinations  of  Section  305(a)(1) 
or  305(a)(2)  have  been  made.  The 
Administrator  may  grant  a  waiver  of 
title  in  accordance  with  14  CFR  Section 
1245. 

(e)  Utilization  reports.  For  any  NASA 
contract  with  other  than  a  small 
business  firm  or  a  nonprofit 
organization,  the  requirements  for 
utilization  reports  shall  be  as  set  forth 
in  the  NASA  Patent  Waiver  Regulations, 
14  CFR  Section  1245,  Subpart  1,  and 
any  Instrument  of  Waiver  executed 
under  those  Regulations. 

(f)  March-in  rights.  For  any  NASA 
contract  with  other  than  a  small 
business  firm  or  a  nonprofit 
organization,  the  march- in  rights  shall 
be  as  set  forth  in  the  NASA  Patent 
Waiver  Regulations.  14  CFR  Section 
1245.  Subpart  1,  and  any  Instrument  of 
Waiver  executed  under  those 
Regulations. 

§)  Preference  for  United  States 
industry.  Waiver  of  the  requirement  for 
the  agreement  for  any  NASA  contract 
with  other  than  a  small  business  firm  or 
a  nonprofit  organizadon  shall  be  in 
accordance  with  the  NASA  Patent 
Waiver  Regulations,  14  CFR  Secdon 
1245,  Subpart  1. 

(i)  Minimum  rights  to  contractor. 

(1)  For  NASA  contracts  with  other 
than  a  small  business  firm  or  a  nonprofit 
organizadon  (i.e.,  those  contracts  subject 
to  Section  305(a)  of  the  Act),  where  title 
to  any  subject  invendons  vests  in 
NASA,  the  contractor  is  normally 
granted,  in  accordance  with  14  CFR 
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1245,  a  revocable,  nonexclusive, 
royalty-free  license  in  each  patent 
application  filed  in  any  country  and  in 
any  resulting  patent.  The  license 
extends  to  any  of  the  contractor's 
domesdc  subsidiaries  and  affiliates 
within  the  corporate  structure,  and 
includes  the  right  to  grant  sublicenses  of 
the  same  scope  to  the  extent  the 
contractor  was  legally  obligated  to  do  so 
at  the  time  the  contract  was  awarded. 
The  license  and  right  are  transferable 
only  with  the  approval  of  the 
Administrator,  except  when  transferred 
to  the  successor  of  that  part  of  the 
contractor's  business  to  which  the 
invention  pertains. 

(2)  The  Administrator  is  the  approval 
authority  for  revoking  or  modifying  a 
license.  The  procedures  for  revocation 
or  modification  are  described  in  37  CFR 
404.10  and  14  CFR  1245.108. 

1827.303    Contract  clauses.  (NASA 
supplentents  paragraphs  (a),  (b),  (c)  and  (d)) 

.     (a)l)(A)See  1827.303-70(a). 

(B)  To  qualify  for  the  clause  at  FAR 
52.227-11,  a  prospective  contractor  may 
be  required  to  represent  itself  as  either 
a  small  business  firm  or  a  nonprofit 
organization.  If  there  is  reason  to 
question  the  status  of  the  prospective 
contractor,  the  contracdng  officer  may 
file  a  protest  in  accordance  with  FAR 
19.302  if  small  business  firm  status  is 
questioned,  or  require  the  prospective 
contractor  to  furnish  evidence  of  its 
status  as  nonprofit  organization. 

(b)(l)(ii)  FAR  52.227-12  is  not  used  in 
NASA  contracts.  See  instead  1827.303- 
70(b). 

{c)(l)(ii)  When  work  is  to  be 
performed  outside  the  United  States,  its 
possessions,  and  Puerto  Rico  by 
contractors  that  are  not  domestic  firms, 
see  1827.303-70(f). 

(2)  See  1827.303-70  (b)  and  (f). 

(d)(1)  When  one  of  the  condidons  in 
FAR  27.303(d)(1)  (i)  through  (iv)  is  met, 
the  contracting  officer  shall  consult  with 
the  installation  intellectual  property 
counsel  to  determine  the  appropriate 
clause. 

1827.303-70    NASA  solicitation  provisions 
and  contract  clauses. 

(a)  When  the  clause  at  FAR  52.227- 
11  is  included  in  a  solicitation  or 
contract,  it  shall  be  modified  as  set  forth 
at  1852.227-11. 

fb)  The  contracting  officer  shall  insert 
the  clause  at  1852.227-70.  New 
Technology,  in  all  NASA  solicitadons 
and  contracts  with  other  than  a  small 
business  firm  or  a  nonprofit 
organization  (i.e.,  those  subject  to 
section  305(a)  of  the  Act),  if  the  contract 
is  to  be  performed  in  the  United  States, 
its  possessions,  or  Puerto  Rico  and  has 


as  a  purpose  the  performance  of 
experimental,  developmental,  research, 
design,  or  engineering  work.  Contracts 
for  any  of  the  following  purposes  may 
be  considered  to  involve  the 
performance  of  work  of  the  type 
described  above  (these  examples  are 
illustrative  and  not  limiting): 

(1)  Conduct  of  basic  or  applied 
research. 

(2)  Development,  design,  or 
manufacture  for  the  first  time  of  any 
machine,  article  of  manufacture,  or    . 
composidon  of  matter  to  satisfy  NASA's 
specifications  or  special  requirements. 

(3)  Development  of  any  process  or 
technique  for  attaining  a  NASA 
objecdve  not  readily  attainable  through 
the  practice  of  a  previously  developed 
process  or  technique. 

(4)  Testing  of,  evaluation  of.  or 
experimentation  with  a  machine, 
process,  concept,  or  technique  to 
determine  whether  it  is  suitable  or 
could  be  made  suitable  for  a  NASA 
objective. 

(5)  Construction  work  or  architect- 
engineer  services  having  as  a  purpose 
the  performance  of  experimental, 
developmental,  or  research  work  or  test 
and  evaluation  studies  involving  such 
work. 

(6)  The  operation  of  facilities  or  the 
coordination  and  direction  of  the  work 
of  others,  if  these  acdvities  involve 
performing  work  of  any  of  the  types 
described  in  subparagraphs  (a)  through 
(e)  of  this  paragraph. 

(c)  The  contracting  officer  shall  insert 
the  provision  at  1852.227-71.  Requests 
for  Waiver  of  Rights  to  Inventions,  in  all 
solicitadons  that  include  the  clause  at 
1852.227-70,  New  Technology  (see 
paragraph  (b)  of  this  section). 

(d)  The  contracting  officer  shall  insert 
the  clause  at  1852.227-72,  Designadon 
of  New  Technology  Representative  and 
Patent  Representative,  in  all 
solicitations  and  contracts  containing 
either  of  the  clauses  at  FAR  52.227-11, 
Patent  Rights — Retention  by  the 
Contractor  (Short  Form)  or  1852.227-70, 
New  Technology  (see  paragraph  ft)  of 
this  section).  It  may  also  be  inserted, 
upon  consultation  with  the  installation 
intellectual  property  counsel,  in 
solicitations  and  contracts  using  another 
patent  rights  clause.  The  New 
Technology  Representative  shall  be  the 
Technology  Utilization  Officer  or  the 
Staff  member  (by  dtled  position)  having 
cognizance  of  technology  utilization 
matters  for  the  installation  concerned. 
The  Patent  Representative  shall  be  the 
intellectual  property  counsel  (by  titled 
position)  having  cognizance  of  patent 
matters  for  the  installation  concerned. 

(e)  The  contracting  officer  shall  insert 
the  provision  at  1852.227-64,  Patent 


Rights  Clauses,  in  solicitations  for 
experimental,  developmental,  or 
research  work  to  be  performed  in  the 
United  States,  its  possessions,  or  Puerto 
Rico  when  the  eventual  awardee  may  be 
a  small  business  or  a  nonprofit 
organization. 

(f)  As  authorized  in  FAR  27.303(c)(2). 
when  work  is  to  be  performed  outside 
the  United  States,  its  possessions,  and 
Puerto  Rico  by  contractors  that  are  not 
domestic  firms,  the  clause  at  1852.227- 
85.  Invendon  Reporting  and  Rights — 
Foreign,  shall  be  used  unless  the 
contracting  officer  determines,  with 
concurrence  of  the  installation 
intellectual  property  counsel,  that  the 
objectives  of  the  contfact  would  be 
better  served  by  use  of  the  clause  at  FAR 
52.227-13.  Patent  Rights— Acquisidon 
by  the  Government.  For  this  purpose. 
the  contracting  officer  may  presume  that 
a  contractor  is  not  a  domestic  firm 
unless  it  is  knowTi  that  the  firm  is  not 
foreign  owned,  controlled,  or 
influenced.  (See  FAR  27.304-4(a) 
regarding  subcontracts  with  U.S.  firms.) 

1827.304    Procedures. 

1827.304-1    General.  (NASA  supplements 
paragraphs  (a),  (b),  (c),  (0,  (g),  and  (h)) 

(a)  Contractor  appeals  of  exceptions. 
In  any  contract  with  other  than  a  small 
business  firm  or  nonprofit  organization, 
the  NASA  Patent  Waiver  Regulations, 
14  CFR  Section  1245.  Subpart  1,  shall 
apply. 

(b)  Greater  rights  determinations.  In 
any  contract  with  other  than  a  small 
business  firm  or  a  nonprofit 
organization  and  with  respect  to  which 
advance  waiver  of  rights  has  not  been 
granted  (see  1827.302(b)),  the  contractor 
(or  an  employee-inventor  of  the 
contractor  after  consultation  with  the 
contractor)  may  request  waiver  of  dtle  to 
an  individual  identified  subject 
invention  pursuant  to  the  NASA  Patent 
Waiver  Regulations.  14  CFR  Secdon 
1245,  Subpart  1. 

(c)  Retention  of  rights  by  inventor 
The  NASA  Patent  Waiver  Reguladons, 
14  CFR  Secdon  1245,  Subpart  1,  apply 
for  any  invention  made  in  the 
performance  of  work  under  any  contract 
with  other  than  a  small  business  firm  or 
a  nonprofit  organization. 

(f)  Revocation  or  modification  of 
contractor's  minimum  rights. 
Revocation  or  modification  of  the 
contractor's  license  rights  (see 
1827.302-(i)(2))  shall  be  in  accordance 
widi  37  CFR  404.10,  for  subject 
invendons  made  and  reported  under 
any  contract  with  other  than  a  small 
business  firm  or  a  nonprofit 
organization. 

(g)  Exercise  of  march-in  rights.  For 
contracts  with  other  than  a  small 
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business  firm  or  a  nonprofit 
organization,  the  procedures  for  the 
exercise  of  march-in  rights  shall  be  as 
set  forth  in  the  NASA  Patent  Waiver 
Regulations.  14  CFR  Section  1245. 
Subpart  1. 

(h)  Licenses  and  assignments  under 
contracts  with  nonprofit  organizations. 
The  Headquarters  Associate  General 
Counsel  (Intellectual  Property)  (Code 
GP)  is  the  approval  authority  for 
assignments.  Contractor  requests  should 
be  made  to  the  Patent  Representative 
designated  in  the  clause  at  1852.227-72 
and  forwarded,  with  recommendation, 
to  Code  GP  for  approval. 

1827.304-2    Contracts  placed  by  or  for 
other  Government  agencies.  (NASA 
supplements  paragraph  (a)) 

(a)(3)  When  a  contract  is  placed  for 
another  agency  and  the  agency  does  not 
request  the  use  of  a  specific  patent 
rights  clause,  the  contracting  officer, 
upon  consultation  with  the  installation 
intellectual  property  counsel,  may  use 
the  clause  at  FAR  52.227-11.  Patent 
Rights — Retention  by  the  Contractor 
(Short  Form)  as  modified  by  1852.227- 
11  (see  1827.303-70(a))  or  1852.227-70. 
New  Technology  (see  1827.303-70(b)). 

1827  304-3     Contracts  for  construction 
work  or  architect-engineer  services.  (NASA 
supplements  paragraph  (a)) 

(a)  For  construction  or  architect- 
engineer  services  contracts  with  other 
than  a  small  business  or  nonprofit 
organization,  see  1827.303-70(b). 

1827.304-4    Subcontracts.  (NASA 
supplements  paragraph  (a)) 

(a)(i)  Unless  the  contracting  officer 
otherwise  authorizes  or  directs, 
contractors  awarding  subcontracts  and 
subcontractors  awarding  lower-tier 
subcontracts  shall  select  and  include 
one  of  the  following  clauses,  suitably 
modified  to  identify  the  parties,  in  the 
indicated  subcontracts: 

(A)  The  clause  at  1852.227-70.  New 
Technology,  in  any  subcontract  with 
other  than  a  small  business  firm  or  a 
nonprofit  organization  if  a  purpose  of 
the  subcontract  is  the  performance  of 
experimental,  developmental,  research, 
design,  or  engineering  work  of  any  of 
the  types  described  in  1827.303-70(b) 
(1H6). 

(B)  The  clause  at  FAR  52.227-11. 
Patent  Rights — Retention  by  the 
Contractor  (Short  Form),  modified  by 
1852.227-11  (see  1827.303-70(a)).  in 
any  subcontract  with  a  small  business 
firm  or  a  nonprofit  organization  if  a 
purpose  of  the  subcontract  is  the 
performance  of  experimental, 
developmental,  or  research  work. 

(ii)  Whenever  a  prime  contractor  or  a 
subcontractor  considers  it  inappropriate 


to  include  one  of  the  clauses  discussed 
in  paragraph  (a)  of  this  section  in  a 
particular  subcontract,  or  a 
subcontractor  refuses  to  accept  the 
clause,  the  matter  shall  be  resolved  by 
the  contracting  officer  in  consultation 
with  the  intellectual  property  counsel. 

1827.304-5    Appeals. 

FAR  27.304-5  shall  apply  unless 
otherwise  provided  in  the  NASA  Patent 
Waiver  Regulations,  14  CFR  Section 
1245,  Subpart  1. 

1827.305    Administration  of  the  patent 
rights  clauses. 

1827.305-3    Follow-up  by  Government. 

1 827.305-370    NASA  patent  rights  and  new 
technology  follow-up  procedures. 

(a)  For  each  contract  containing  a 
patent  rights  clause  or  the  clause  at 
1852.227-70.  New  Technology,  the 
contracting  officer  shall  take  the 
following  actions: 

(1)  Furnish,  or  require  the  contractor 
or  furnish  direcdy.  the  New  Technology 
Representative  and  the  Patent 
Representative  a  copy  of  each  contract 
(and  modifications  thereto),  and  copies 
of  the  final  technical  report,  interim 
technical  progress  reports,  and  other 
pertinent  material  provided  under  the 
contract,  unless  the  representatives 
indicate  otherwise;  and 

(2)  Notify  the  New  Technology 
Representative  as  to  which  installation 
organizational  element  has  technical 
cognizance  of  the  contract. 

(b)  The  New  Technology 
Representative  shall  take  the  following 
actions: 

(1)  Review  the  technical  progress  of 
work  performed  under  the  contract  to 
ascertain  whether  the  contractor  and  its 
subcontractors  are  complying  with  the 
clause's  reporting  and  recordkeeping 
requirements; 

(2)  Forward  to  the  Patent 
Representative  copies  of  all  contractor 
and  subcontractor  written  reports  of 
reportable  items  and  disclosures  of 
subject'invenUons,  and  a  copy  of  the 
written  statement,  if  any,  submitted 
with  the  reports. 

(3)  Consult  with  the  Patent 
Representative  wheneveifa  question 
arises  as  to  whether  a  given  reportable 
item  is  to  be  considered  a  subject 
invention  and  whether  it  was  made  in 
the  performance  of  work  under  the 
contract. 

(4)  Forward  to  the  Patent 
Representative  all  correspondence 
relating  to  inventions  and  waivers  under 
the  New  Technology  clause  or  election 
of  title  under  the  Patent  Rights — 
Retention  by  the  Contractor  (Short 
Form)  clause. 


(5)  Upon  receipt  of  any  final  report 
required  by  the  clause,  and  upon 
determination  that  the  contract  work  is 
complete,  determine  whether  the 
contractor  has  complied  with  the    - 
clause's  reporting  requirements.  If  so, 
the  New  Technology  Representative 
shall  certify  compliance,  obtain  the 
Patent  Representative's  concurrence, 
and  forward  the  certification  to  the 
contracting  officer. 

(c)  The  Patent  Representative  shall 
review  each  reportable  item  to  ascertain 
whether  it  is  to  be  considered  a  subject 
invention,  obtain  any  determinations 
required  by  paragraph  (b)  of  the  clause 
at  1852.227-70,  New  Technology,  and 
notify  the  contractor.  As  to  any  subject 
invention,  the  Patent  Representative 
shall: 

(1)  Ensure  that  the  contractor  has 
provided  sufficient  information  to 
protect  the  Government's  rights  and 
interests  in  it  and  to  permit  the 
preparation,  filing,  and  prosecution  of 
patent  applications; 

(2)  Determine  inventorship; 

(3)  Ensiu-e  the  preparation  of 
instruments  establishing  the 
Government's  rights'  and 

(4)  Conduct  selected  reviews  to 
ensure  that  subject  inventions  are 
identified,  adequately  documented,  and 
timely  reported  or  disclosed. 

(d)  Either  the  New  Technology 
Representative  or  the  Patent 
Representative,  in  consultation  with  the 
other,  may  prepare  opinions,  make 
determinations,  and  otherwise  advise 
the  contracting  officer  with  respect  to 
any  withholding  of  payment  under 
paragraph  (g)  of  the  clause  at  1852.227- 
70,  New  Technology.  Either  the  New 
Technology  Representative  or  the  Patent 
Representative  may  represent  the 
contracting  officer  for  the  purpose  of 
examining  the  contractor's  books, 
records,  and  other  documents  in 
accordance  with  paragraph  (f)  of  the 
clause  and  take  corrective  action  as 
appropriate.  However,  no  action  may  be 
taken  by  either  the  New  Technology 
Representative  or  the  Patent 
Representative  that  would  constitute  a 
final  decision  under  the  Disputes 
clause,  involve  any  change  or  increase 
in  the  work  required  to  be  performed 
under  the  contact  that  is  inconsistent 
with  any  right  of  appeal  provided  in 
FAR  27.304-5  or  14  CFR  1245,  Subpart 
1,  or  otherwise  be  outside  the  scope  of 
the  contract. 

(e)  The  contracting  officer  shall  not 
approve  release  of  final  payment  under 
the  contract  and,  if  applicable,  any 
reserve  set  aside  under  the  withholding 
provisions  of  the  clause  for  deficiencies 
and  delinquent  reporting  not  corrected 
as  of  the  time  of  the  submission  of  the 
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final  report  by  the  contractor  until 
receipt  of  the  New  Technology 
Representative's  certification  of 
compliance,  and  the  Patent 
Representative's  concurrence. 

1827.305-371    New  technology  reporting 
plarr. 

In  contracts  with  an  estimated  cost  in 
excess  of  52,500,000  (or  less  when 
appropriate)  that  contain  the  clause  at 
1852.227-70,  New  Technology,  the 
contracting  officer  may  require  the 
contractor  to  submit  for  post-award 
Government  approval  a  detailed  plan  for 
new  technology  reporting  that 
demonstrates  an  adequate 
understanding  of  and  commitment  to 
the  reporting  requirements  of  the  clause. 

1827.305-4    Conveyance  of  invention 
rights  acquired  by  the  Government.  (NASA 
supplements  paragraph  (a)) 

(a)  When  the  Government  acquires  the 
entire  right  to,  title  to,  and  interest  in  an 
invention  under  the  clause  at  1852.227- 
70,  New  Technology,  a  determination  of 
title  is  to  be  made  in  accordance  with 
Section  305(a)  of  the  National 
Aeronautics  and  Space  Act  of  1958,  as 
amended  (42  U.S.C.  2457(a)).  and 
reflected  in  appropriate  instruments 
executed  by  NASA  and  forwarded  to  the 
contractor. 

Subpart  1827.4 — Rights  in  Data  and 
Copyrights 

1827.404    Basic  rights  in  data  clause 
(NASA  supplements  paragraphs  (d),  (e),  (f), 
(g),  (h),  and  (i)) 

(d)  Protection  of  limited  rights  data 
specified  for  delivery.  The  contracting 
officer  shall  consult  with  the 
installation  patent  or  intellectual 
property  counsel  regarding  any 
questions  concerning  the  delivery  of 
limited  rights  data  and/or  the  use  of 
Alternate  II  that  may  arise  from  an 
offeror's  response  to  the  provision  at 
FAR  52.227-15,  Representation  of 
Limited  Rights  Data  and  Restricted 
Computer  Software,  or  during 
negotiations. 

(e)  Protection  of  restricted  computer 
software  specified  for  delivery.  The 
contracting  officer  shall  consult  with  the 
installation  patent  or  intellectual 
property  counsel  regarding  any 
questions  concerning  the  delivery  of 
restricted  computer  software  and/or  the 
use  of  Alternate  III  that  may  arise  from 
an  offeror's  response  to  the  provision  at 
FAR  52.227-15,  Representation  of 
Limited  Rights  Data  and  Restricted 
Computer  Software,  or  during 
negotiations. 

(f)  Copyrighted  data.— {l)[n)  The 
contracting  officer  shall  consult  with  the 
installation  patent  or  intellectual 


property  counsel  before  granting 
permission  for  a  contractor  to  claim 
copyright  subsisting  in  data,  other  than 
computer  software,  first  produced  imder 
the  contract. 

(iv)  The  contracting  officer,  with  the 
concurrence  of  the  installation 
intellectual  property  counsel,  is  the 
approval  authority  for  obtaining  a 
copyright  license  of  a  different  scope 
than  set  forth  in  subparagraph  (c)(1)  of 
the  clause  at  FAR  52.227-14,  Rights  in 
Data — General,  for  any  contract  or  class 
of  contracts. 

(2)(i)  The  procurement  officer  is  the 
approval  authority  for  obtaining  a 
copyright  license  of  a  different  scope 
than  that  set  forth  in  subparagraph(c)(2) 
of  the  clause  at  FAR  52.227-14  for  any 
contract  or  class  of  contracts. 

(g)  Release,  publication,  and  use  of 
data. 

(3)(A)  NASA's  intent  is  to  ensure  the 
most  expeditious  dissemination  of 
computer  software  developed  by  it  or  its 
contractor.  Accordingly,  when  the 
clause  at  FAR  52.227-14,  Rights  in  Data- 
General,  is  modified  by  1852.227-14 
(see  1827.409(a)),  the  contractor  may  not 
assert  claim  to  copyright,  publish,  or 
release  to  others  computer  software  first 
produced  in  the  performance  of  a 
contract  without  the  contracting 
officer's  prior  written  permission. 

(B)  The  contracting  officer  may.  in 
consultation  with  the  installation  patent 
or  intellectual  property  counsel,  grant 
the  contractor  permission  to  copyright, 
publish,  or  release  to  others  computer 
software  first  produced  in  the 
performance  of  a  contract  if: 

(a)  The  contractor  has  identified  an 
existing  commercial  computer  software 
product  line  or  proposes  a  new  one  and 
states  a  positive  intention  of 
incorporating  any  computer  software 
first  produced  under  the  contract  into 
that  line,  either  directly  itself  or  through 
a  licensee; 

(b)  The  contractor  has  made,  or  will 
be  required  to  make,  significant 
contributions  to  the  development  of  the 
computer  software  by  co-funding  or  by 
cost-sharing,  or  by  contributing 
resources  (including  but  not  limited  to 
agreement  to  provide  continuing 
maintenance  and  update  of  the  software 
at  no  cost  for  Governmental  use);  or 

(c)  The  concurrence  of  the 
Headquarters  Office  of  Aeronautics 
Commercial  Technology  Division  (Code 
RW)  is  obtained. 

(C)(a)  The  contractor's  request  for 
permission  in  accordance  with 
1827.404(g)(3)(A)  may  be  made  either 
before  contract  award  or  during  contract 
performance. 

(b)  Any  permission  grtoted  in 
accordance  with  1827.404(g)(3)(B)  (a)  or 


(b)  shall  be  by  express  contract 
provision  (or  amendment)  overriding 
subparagraph  (d)(3)  or  FAR  52.227-14, 
Rights  in  Data — General,  (as  modified  by 
1852.227-14),  rather  than  by  deleting  it. 
The  contract  provision  may  contain 
appropriate  assurances  that  the 
computer  software  will  be  incorporated 
into  an  existing  or  proposed  new 
commercial  computer  software  product 
line  within  a  reasonable  time  and/or 
that  the  agreed  contributions  to  the 
Government  are  fulfilled,  with 
contingencies  enabling  the  Government 
to  obtain  the  right  to  distribute  the 
software  for  commercial  use.  including 
the  right  to  obtain  assignment  of 
copyright  where  applicable,  in  order  to 
prevent  the  computer  software  from 
being  suppressed  or  abandoned  by  the 
contractor. 

(c)  Any  permission  granted  in 
accordance  with  1827.404(g)(3)(B)(c) 
may  be  either  by  deleting  subparagraph 
(d)(3)  or  by  special  contract  provision, 
as  appropriate. 

(d)  When  any  permission  to  copyright 
is  granted,  any  copyright  license 
retained  by  the  Government  shall  be  of 
the  same  scope  as  set  forth  in 
subparagraph  (c)(1)  of  the  clause  at  FAR 
52.227-14  and  without  any  obligation  of 
confidentiality  on  the  part  of  the 
Government,  unless  in  accordance  with 
1827.404(g)(3)(B)(b)  the  contributions  of 
the  Contractor  may  be  considered 
"substantial"  for  the  purposes  of  FAR 
27.408  (i.e.,  approximately  50  percent), 
in  which  case  rights  consistent  with 
FAR  27.408  may  be  negotiated  for  the 
computer  software  in  question. 

(D)  If  the  contractor  has  not  been 
granted  permission  to  copyTighl, 
paragraph  (d)(3)(ii)  of  the  clause  at  FAR 
52.227-14,  Rights  in  Data— General  (as 
modified  by  1852.227-14)  enables 
NASA  to  direct  the  contractor  to  assert 
claim  to  copyright  in  computer  software 
first  produced  under  the  contract  and  to 
assign,  or  obtain  the  assignment  of.  such 
copyright  to  the  Government  or  its 
designee.  The  contracting  officer  may, 
in  consultation  with  the  installation 
intellectual  property  counsel,  so  direct 
the  contractor  in  situations  where 
copyright  protection  is  considered 
necessary  in  furtherance  of  Agency 
mission  objectives,  needed  to  support 
specific  Agency  programs,  or  necessary 
to  meet  statutory  requirements. 

(h)  Unauthorized  marking  of  data. 
The  contracting  officer  shall  consult 
with  the  installation  patent  or 
intellectual  property  counsel  before 
taking  any  action  regarding 
unauthorized  markings  of  data  under 
paragraph  (e)  of  the  clause  at  FAR 
52.227-14,  Rights  in  Data— General. 
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(i)  Omitted  or  incorrect  notices.  The 
contracting  officer  shall  consult  with  the 
installation  patent  or  intellectual 
property  counsel  before  agreeing  to  add 
or  correct  any  markings  on  data  under 
paragraph  (f)  of  the  clause  at  FAR 
52.227-14,  Rights  in  Data— General. 

§  1827.405    Other  data  rights  provisions. 
(NASA  supplements  paragraphs  (b)  and  (c)) 

tb)(2)  Acquisition  of  existing 
computer  software.  See  1827.409(k)  (i)- 
(ii)  and  1827.409-70  for  modifications 
and  alternatives  to  the  clause  at  52.227- 
19. 

(c)  Contracts  awarded  under  the 
Small  Business  Innovative  Research 
(SB[R)  Program.  If,  during  the 
performance  of  an  SBIR  contract  (Phase 
I  or  Phase  II),  the  need  arises  for  NASA 
to  obtain  delivery  of  restricted  computer 
software  as  defined  in  the  clause  at  FAR 
52.227-20.  Rights  in  Data  -SBIR 
Program,  and  the  contractor  agrees  to 
such  delivery,  the  restricted  computer 
software  may  be  required  with  restricted 
rights  by  modification  of  the  contract  or 
under  an  agreement  incorporated  in  and 
made  part  of  the  contract,  using  the 
restricted  rights  set  forth  in  FAR 
27.404(e)  and  the  related  restrictions  as 
a  guide. 

1827.406    Acquisition  of  data.  (NASA 
supplements  paragraph  (a)) 

(a)  General.  Requirements  for 
delivering  technical  data  relating  to 
standard  commercial  items, 
components,  or  processes  should  be 
kept  to  the  absolute  minimum 
consistent  with  the  purpose  for  which 
they  are  being  procured.  Normally,  a 
vendor's  manuals  for  installation, 
operation,  or  maintenance  and  repair 
and/or  form.  fit.  and  function  data  are 
adequate. 

1 827.406-70    Reports  of  work. 

(a)  When  considered  necessary  for 
monitoring  contract  performance, 
contracting  officers  shall  require 
contractors  to  furnish  reports  of  work 
performed  under  research  and 
development  contracts  (fixed-price  and 
cost  reimbursement)  or  in  cost- 
reimbursement  supply  contracts.  This 
purpose  may  be  achieved  by  including 
the  following  general  requirements, 
modified  as  needed  to  meet  the 
particular  requirements  of  the  contract, 
in  the  section  of  the  contract  specifying 
data  delivery  requirements: 

(1)  Monthly  progress  reports.  Reports 
should  be  in  narrative  form,  brief,  and 
informal.  They  should  include  a 
quantitative  description  of  progress,  an 
indication  of  any  current  problems  that 
may  impede  performance,  proposed 
corrective  action,  and  a  discussion  of 


the  work  to  be  performed  during  the 
next  monthly  reporting  period. 
(Normally,  this  requirement  should  not 
be  used  in  contracts  with  nonprofit 
organizations.) 

(2)  Quarterly  progress  reports.  In 
addition  to  factual  data,  these  reports 
should  include  a  separate  analysis 
section  interpreting  the  results  obtained, 
recommending  further  action,  and 
relating  occurrences  to  the  ultimate 
objectives  of  the  contract.  Sufficient 
diagrams,  sketches,  curves, 
photographs,  and  drawings  should  be 
included  to  convey  the  intended 
meaning. 

(3)  Final  report.  This  report  should 
summarize  the  results  of  the  entire 
contract,  including  recommendations 
and  conclusions  based  on  the 
experience  and  results  obtained.  The 
final  report  should  include  tables, 
graphs,  diagrams,  curves,  sketches, 
photographs,  and  drawings  in  sufficient 
detail  to  explain  comprehensively  the 
results  achieved  under  the  contract. 

(4)  Report  Documentation  Page.  The 
contractor  should  include  a  completed 
Report  Documentation  Page  (SF  298)  as 
the  final  page  of  each  report  submitted. 

(b)  The  contracting  officer  shall 
consider  the  desirability  of  providing 
reports  on  the  completion  of  significant 
units  or  phases  of  work,  in  addition  to 
periodic  reports  and  reports  on  the 
completion  of  the  contract. 

(c)  A  reproducible  copy  and  a  printed, 
or  reproduced,  copy  of  the  reports  shall 
be  sent  to  the  NASA  Center  for 
AeroSpace  Information  (CASI),  Attn: 
Accessioning  Department,  800  Elkridge 
Landing  Road,  Linthicum  Heights,  MD 
21090-2934  (see  1835.070(a)). 

1827.408  Cosponsored  research  and 
development  activities. 

The  contracting  officer  shall  consult 
with  the  installation  patent  or 
intellectual  property  counsel  before 
limiting  the  acquisition  of  or  acquiring 
less  than  unlimited  rights  to  any  data 
developed  under  contracts  involving 
cosponsored  research  and  development 
activities. 

1827.409  Solicitation  provisions  and 
contract  clauses.  (NASA  supplements 
paragraph  (a),  (b).  (c),  (d).  (e).  (i).  and  (k)) 

(a)  The  contracting  officer  shall  add 
subparagraph  (3)  set  forth  in  1852.277- 
14  to  paragraph  (d)  of  the  clause  at  FAR 
52.227-14,  Rights  in  Data— General, 
except  in  solicitations  and  contracts  for 
basic  or  applied  research  with 
universities  or  colleges. 

(b)  The  contracting  officer,  with  the 
concurrence  of  the  installation 
intellectual  pro{)erty  counsel,  is  the 
approval  authority  for  use  of  Alternate 


I.  An  example  of  its  use  is  where  the 
principal  purpose  of  the  contract  (such 
as  a  contract  for  basic  or  applied 
research)  does  not  involve  the 
development,  use,  or  delivery  of  items, 
components,  or  processes  that  are 
intended  to  be  acquired  for  use  by  or  for 
the  Government  (either  under  the 
contract  in  question  or  under  any 
anticipated  follow-on  contracts  relating 
to  the  same  subject  matter). 

(c)  The  contracting  officer  shall 
normally  add  the  disclosure  purposes 
listed  in  FAR  27.404(d)(1)  (i)-(v)  to 
subparagraph  (g)(2).  However,  the 
contracting  officer  may.  upon 
consultation  with  the  installation  patent 
or  intellectual  property  counsel,  make 
deletions  from  the  specific  purposes 
listed.  If  all  are  deleted,  the  word 
"None"  must  be  inserted.  Additions  to 
those  specific  purposes  listed  may  be 
made  only  with  the  approval  of  the 
procurement  officer  and  concurrence  of 
the  installation  patent  or  intellectual 
property  counsel. 

(d)  The  contracting  officer  shall 
consult  with  the  installation  patent  or 
intellectual  property  counsel  regarding 
the  acquisition  of  restricted  computer 
software  with  greater  or  lesser  rights 
than  those  set  forth  in  Alternate  III. 
Where  it  is  impractical  to  actually 
modify  the  notice  of  Alternate  III,  this 
may  be  done  by  express  reference  in  a 
separate  clause  in  the  contract  or  by  a 
collateral  agreement  that  addresses  the 
change  in  the  restricted  rights. 

(e)  The  contracting  officer,  with  the 
concurrence  of  the  installation 
intellectual  property  counsel,  is  the 
approval  authority  for  the  use  of 
Alternate  IV  in  any  contract  other  than 
a  contract  for  basic  or  applied  research 
to  be  performed  solely  by  a  college  or 
university  on  campus  (but  not  for  the 
management  or  operation  of 
Government  facilities). 

(i)  The  contract  officer  shall  modify 
the  clause  at  FAR  52.227-17,  Rights  in 
Data — Special  Works  by  adding 
paragraph  (f)  as  set  forth  in  1852.227- 
17. 

{k)(i)  The  contracting  officer  shall  add 
paragraph  (e)  as  set  forth  in  1852.227- 
19(a)  to  the  clause  at  FAR  52.227-19, 
Commercial  Computer  Software — 
Restricted  Rights,  when  it  is 
contemplated  that  updates,  correction 
notices,  consultation  information,  and 
other  similar  items  of  information 
relating  to  commercial  computer 
software  delivered  under  a  purchase 
order  or  contract  are  available  and  their 
receipt  can  be  facilitated  by  signing  a 
vendor  supplied  agreement,  registration 
forms,  or  cards  and  returning  them 
directly  to  the  vendor. 
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(ii)  The  contracting  officer  shall  add 
paragraph  (f)  as  set  forth  at  1852.227- 
19(b)  to  the  clause  at  FAR  52.227-19, 
Commercial  Computer  Software — 
Restricted  Rights,  when  portions  of  a 
contractor's  standard  commercial 
license  or  lease  agreement  consistent 
with  the  clause.  Federal  laws,  standard 
industry  practices,  and  the  FAR  are  to 
be  incorporated  into  the  purchase  order 
or  contract. 

(iii)  See  1827.409-70. 
1827.409-70    NASA  contract  clause. 

The  contracting  officer  shall  use  the 
clause  at  1852.227-86,  Commercial 
Computer  Software — Licensing,  in  lieu 
of  FAR  52.227-19.  Commercial 
Computer  Software — Restricted  Rights, 
when  it  is  considered  appropriate  for 
the  acquisition  of  existing  computer 
software  in  accordance  with  FAR 
27.405(b)(2). 

Subpart  1827.6 — Foreign  License  and 
Technical  Assistance  Agreements 

1827.670    Space  Station  technical  data  and 
goods. 

1827.670-1     Policy. 

NASA  and  its  contractors  shall 
comply  will  all  applicable  export 
control  laws,  including  the  International 
Traffic  in  Arms  Regulations  (ITAR),  22 
CFR  Parts  120-130,  and  the  Export 
Administration  Regulations  (EAR),  15 
CFR  Parts  730-799,  with  respect  to  the 
transfer  of  technical  data  and  goods  to 
any  International  Space  Station  program 
multilateral  partner  or  contractor.  When 
authorized,  certain  technical  data  in 
support  of  the  International  Space 
Station  program  may  be  exported  to  a 
foreign  recipient  specified  in  writing  by 
the  contracting  officer.  Contracting 
officers,  or  designees,  will  assure  that 
any  transfer  of  data  to  a  foreign  recipient 
will  be  in  compliance  with  all 
applicable  directives,  including  the 
NASA  Export  Control  Program. 

1827.670-2    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.227-87,  Transfer  of 
Technical  Data  Under  Space  Station 
International  Agreements,  in  all 
solicitations,  contracts,  and  purchase 
orders  in  support  of  Space  Station 
program  activities  that  may  involve 
transfer  of  technical  data  subject  to  the 
International  Traffic  in  Arms 
Regulations,  22  CFR  Parts  120-130,  or 
the  Export  Administration  Regulations 
(EAR),  15  CFR  Parts  730-799  in 
accordance  with  the  NASA  Export 
Control  Program. 


PART  1832— CONTRACT  FINANCING 

1832.409-170    [Amended] 

34-35.  In  section  1832.409-170, 
paragraph  (5)  is  redesignated  as 
paragraph  (e). 

1832.412    [Amended] 

36.  In  paragraph  (a)(i)  of  section 
1832.412,  the  phrase  "(either  paragraph 
(d)  or  (e))"  is  revised  to  read  "(either 
paragraph  (e)  of  the  basic  clause  and 
Alternate  II,  or  paragraph  (d)  of 
Alternate  V)". 

1832.903    [Removed] 

37.  Section  1832.903  is  removed. 

38.  In  section  1832.908,  paragraph  (c) 
is  revised  to  read  as  follows; 

1632.908    Contract  clauses. 

(c)  When  the  clause  at  FAR  52.232- 
25.  Prompt  Payment,  is  used  in 
contracting  with  the  CCC  subject  to  the 
conditions  at  1832.970,  make  the 
following  modifications: 

(i)  Insert  "17th"  in  lieu  of  "30th"  in 
paragraphs  (a)(l)(i)(A).  (a){l)(i)(B),  and 
(a)(l)(ii);  and 

(ii)  Annotate  the  clause  "as  modified 
by  NASA  (DATE)". 

39.  Section  1832.970  is  revised  to  read 
as  follows: 

1832.970    Payments  to  Canadian 
Comnfercial  Corporation. 

Pursuant  to  the  authority  of  FAR 
32.904(a)(3),  invoice  and  contractor 
financing  payments  for  contracts  (other 
than  Fixed-Price  Architect-Engineer 
Contracts,  Construction  Contracts,  and 
contracts  for  meats,  perishables  and 
dairy  products)  with  the  Canadian 
Commercial  Corporation  (CCC)  shall  be 
made  earlier  than  the  standard  contract 
payment  due  dates.  Accordingly,  the 
phrase  "the  17th  day"  shall  be  used  in 
lieu  of  the  "the  30th  day"  at  FAR 
32.905(a)(1)  and  32.906(a). 

PART  183&— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

1836.213,  1836.213-3, 18213-70,  1836.213-7 
[Added] 

40.  Sections  1836.213,  1836.213-3, 
1836.213-70,  and  1836.213-4  are  added 
to  read  as  follows: 

1 836.21 3    Special  procedures  for  sealed 
bidding  in  construction  contracting. 

1836.213-3    Invitations  for  bids. 

1836.213-70    Additive  artd  deductive  items. 

When  it  appears  that  funds  available 
for  a  project  may  be  insufficient  for  all 
the  desired  features  of  construction,  the 
contracting  officer  may  provide  in  the 
invitation  for  bids  for  a  first  or  base  bid 
item  covering  the  work  generally  as 


specified  and  one  or  more  additive  or 
deductive  bid  items  progressively 
adding  or  omitting  specified  features  of 
the  work  in  a  stated  order  of  priority.  In 
such  case,  the  contracting  officer,  before 
the  opening  of  bids,  shall  record  in  the 
contract  file  the  amount  of  funds 
available  for  the  project  and  determine 
the  low  bidder  and  the  items  to  be 
awarded  in  accordance  with  the 
provision  at  1852.236-71,  Additive  or 
Deductive  Items. 

1 836.21 3-4    Notice  of  Award.  (NASA 
supplements  paragraph  (e)) 

(e)  Contract  delivery  or  performance 
schedules,  commencement  of  work,  or 
notices  to  proceed  shall  not  be 
expressed  in  terms  of  a  notice  of  award. 
(See  1814.408-1). 

Subpart  1836.3 — [Removed] 

41.  Subpart  1836.3  is  removed. 

PART  1837— SERVICE  CONTRACTING 

1837.110-70    [Amended] 

42—43.  In  paragraph  (c)  to  section 
1837.110-70,  delete  the  words  "level-of- 
effort". 

PART  183»— ACQUISITION  OF 
INFORMATION  TECHNOLOGY 

1 639. 1 06, 1 836. 1 06-70    [Redesignated] 

44.  Sections  1839.106  and  1839.106- 
70  are  redesignated  as  1839.107  and 
1839.107-70,  respectively. 

PART  1842— CONTRACT 
ADMINISTRATION 

1842.7202    [Revised] 

45  Section  1842.7202  is  revised  to 
read  as  follows: 

1842.7202    Contract  clause. 

The  contracting  officer  shall  insert  the 
clause  at  1852.242-73,  NASA 
Contractor  Financial  Management 
Reporting,  in  solicitations  and  contracts 
when  any  of  the  NASA  Form  533  series 
of  reports  is  required  from  the 
contractor. 

PART  1844— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

1 844. 302-70    [Amended] 

46.  Paragraph  (a)  to  section  1844.302- 
70  is  revised  to  read  as  follows: 

1 844.302-70    DCMC-conducted  contractor 
purchasing  system  reviews. 

*         •         •         •         ♦ 

(a)  Verifying  that  CPSRs  are  being 
conducted  in  accordance  with  FAR 
44.302. 
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47.  Part  1845  is  revised  to  read  as 
follows: 

PART  1845— GOVERNMENT 
PROPERTY 

Subpart  1845.1— General 

Sec 

1845.102     Policy. 

1845.102-70     NASA  policy. 

1845.102-71     Solicitation  and  review 

procedures. 
1845.104     Review  and  correction  of 

contractors'  property  control  systems. 
1845.106    Government  property  clauses. 
1845.106-70    NASA  contract  clauses  and 

solicitation  provision. 
1845.106-71     Plant  reconversion  and  plant 

clearance. 

Subpart  1845.3 — Providing  Government 
Property  to  Contractors 

1845.301  Definitions. 

1845.302  Providing  facilities. 
1845.302-1     Policy. 
1845.302-2     Facilities  contracts. 
1845.302-70    Securing  approval  of  facilities 

projects. 
1845.302-71     Determination  and  findings. 

Subpart  1845.4 — Contractor  Use  and  Rental 

of  Government  Property 

1845  402     Authorizing  use  of  Government 

production  and  research  property. 
1845.403    Rental— Use  and  Charges  clause. 

1845.405  Contracts  with  foreign 
governments  or  international 
organizations. 

1845.405-70    NASA  procedures. 

1845.406  Use  of  Government  production 
and  research  property  on  independent 
research  and  development  programs. 

1845.406-70    NASA  policy. 

1845.407  Non-Government  use  of  plant 
equipment. 

Subpart  1845.5 — Management  of 
Government  Property  in  the  Possession  of 
Contractors 

1845.502    Contractor  responsibility. 
1845.502-1     Receipts  for  Government 

property. 
1845.502-70    Contractor-acquired  property. 
1845.505    Records  and  reports  of 

Government  property. 
1845.505-14    Reports  of  Government 

property. 
1845.508     Physical  inventories. 

Subpart  1845.6— Reporting,  Redistribution, 
and  Disposal  of  Contractor  Inventory 

1845.604     Restrictions  on  purchase  or 
retention  of  contractor  inventory. 

1845.606  Inventory  schedules. 
1845.606-1     Submission. 

1845.607  Scrap. 
1845.607-1     General. 

1845.607-170    Contractor's  approved  scrap 

procedure. 
1845.607-2    Recovering  precious  metals. 

1845.608  Screening  of  contractor  inventory. 
1845.608-1     General 

1845.608-6    Waiver  of  screening 

requirements. 
1845.610    Sale  of  surplus  contractor 

inventory. 


1845.610-3     Proceeds  of  sale. 

1845.610-4    Contractor  inventory  in  foreign 

countries. 
1845.613    Property  disposal  determinations. 
1845.615     Accounting  for  contractor 

inventory. 

Subpart  1845.70— {Reserved] 
Subpart  1845.71— Forms  Preparation 

1845.7101  Instructions  for  preparing  NASA 
Form  1018. 

1845.7101-1     Property  classification. 
1845.7101-2    Transfers  of  property. 
1845.7101-3    Computing  costs  of  fabricated 

special  tooling,  special  test  equipment, 

agency-peculiar  property  and  contract 

work  in  process. 
1845.7101-4    Types  of  deletions  from 

contractors  property  records. 
1845.7101-5 — Contractor's  privileged 

financial  and  business  information. 

1845.7102  Instructions  for  preparing  DD 
Form  1419. 

Subpart  1845.72— Contract  Property 
IManagement 

1845.7201  Definitions. 

1845.7202  General. 

1845.7203  Delegations  of  property 
administration  and  plant  clearance. 

1845.7204  Retention  of  property 
administration  and  plant  clearance. 

1845.7205  Functional  oversight  of  property 
administration  and  plant  clearance. 

1845.7206  Responsibilities  of  property 
administrators  and  plant  clearance 
officers. 

1845.7206-1     Property  administrators." 
1845.7206-2     Plant  clearance  officers. 

1845.7207  Declaration  of  excess  property. 

1845.7208  Closure  of  contracts. 
1845.7208-1     Completion  or  termination. 
1845.7208-2     Final  review  and  closing  of 

contracts. 

1845.7209  Special  subjects. 
1845.7209-1     Government  property  at 

alternate  locations  of  the  prime 
contractor  and  subcontractor  plants. 

1845.7209-2    Loss,  damage,  or  destruction 
of  Government  property. 

1845.7209-3    Loss,  damage,  or  destruction 
of  Government  property  while  in 
contractor's  possession  or  control. 

1845.7209-4     Financial  reports. 

1845.7210  Contractor  utilization  of 
Government  property. 

1845.7210-1     Utilization  surveys. 

1845.7210-2     Records  of  surveys. 

Authority:  42  U.S.C.  2473(c)(1). 

Subpart  1845.1 — General 

1845.102    Policy. 

1845.102-70    NASA  policy. 

Government  property  shall  not  be 
provided  to  contractors  unless  all  other 
alternatives  are  not  feasible.  The 
decision  to  provide  Government 
property  to  contractors  (whether 
Government-furnished  or  contractor- 
acquired)  shall  be  made  only  after 
careful  consideration  of  all  relevant 
factors.  Among  these  factors  are  the 
following: 


(a)  Providing  Government  property  to 
contractors  increases  the  Government's 
administrative  burden  and  requires 
recordkeeping  and  personnel. 

(b)  Providing  property  may  dilute  the 
contractor's  overall  responsibility  and 
weaken  guarantees,  end-item  delivery 
requirements,  and  other  contract  terms. 

(c)  Providing  property  may  make 
NASA  responsible  for  delays  in  that  the 
Agency  assumes  responsibility  for 
scheduling  delivery  of  the  property. 

1845.102-71     Solicitation  and  review 
procedures. 

(a)  Each  solicitation,  as  applicable, 
shall  include  the  following: 

(1)  A  list  of  any  Government  property 
available  to  be  furnished,  quantities, 
locations,  conditions,  and  any  related 
information. 

(2)  A  requirement  that  offerors 
identify  any  Government  property  in 
their  possession  proposed  for  use  during 
contract  performance.  The  items, 
quantities,  locations,  acquisition  costs, 
and  proposed  rental  terms  must  be 
provided,  along  with  identification  of 
the  Government  contract  under  which 
the  property  is  accountable. 

(3)  A  requirement  that  requested 
Government  provided  facilities  be 
described  and  identified  by  the 
classifications  in  1845.7101-1. 

(4)  A  requirement  that  offerors 
provide,  if  applicable,  the  date  of  the 
last  Government  property  control 
system  review,  a  summary  of  the 
findings  and  recommendations,  and 
contractor  corrective  actions  taken. 

(b)  The  contracting  officer  shall 
provide  a  copy  of  the  solicitation  (or 
contract  if  no  solicitation  is  used)  to  the 
center  supply  and  equipment 
management  officer  (SEMO)  for  review 
for  acquisitions  with  an  estimated  cost 
greater  than  81,000,000,  or  for 
acquisitions  over  S50,000  when  work  is 
to  be  performed  at  the  center,  existing 
Government  property  is  being 
furnished,  or  contract  acquisition  of 
Government  property  is  required  or 
permitted. 

1845.104    Review  and  correction  of 
contractors'  property  control  systems. 
(NASA  supplements  paragraph  (a)) 

(a)  Property  administration  is 
normally  delegated  to  DOD.  When 
property  administration  is  not  delegated 
to  DOD,  NASA  shall  conduct  the  review 
of  the  contractor's  property 
administration  system  in  accordance 
with  DOD  4161. 2-M,  Manual  for  the 
Performance  of  Contract  Property 
Administration. 
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1 845. 1 06    Government  property  clauses. 
(NASA  supplements  paragraph  (b)) 

(b)  If  NASA  contemplates  taking  title 
to  contractor  acquired  property  under 
paragraph  (c)  of  the  clause  at  FAR 
52.245-2,  Government  Property  (Fixed- 
Price  Contracts),  the  contracting  officer 
shall  list  the  applicable  property  in  the 
contract  as  deliverable  items. 

1 845. 1 06-70    NASA  contract  clauses  and 
solicitation  provision. 

(a)  The  contractmg  officer  shall  insert 
the  clause  at  1852.245-70,  Contractor 
Requests  for  Government-Owned 
Equipment,  in  all  solicitations  and 
contracts  that  have  the  potential  for 
contractor  acquisition  of  equipment  for 
the  account  of  the  Government  that  is 
not  listed  as  a  specific  contract 
deliverable.  See  1845.7102  for 
instructions  on  preparing  DD  Form 
1419. 

(b)(1)  The  contracting  officer  shall 
insert  the  clause  at  1852.245-71, 
Installation-Accountable  Government 
Property,  in  solicitations  and  contracts 
when  Government  property  is  to  be 
made  available  to  a  contractor  working 
on  a  NASA  installation,  and  the 
Government  will  maintain 
accountability  for  the  property.  The 
contracting  officer  shall  list  in  the 
clause  the  applicable  property  user 
responsibilities.  Vot  purposes  of  this 
clause,  NASA  installations  include  local 
off-site  buildings  owned  or  directly 
leased  by  NASA  when  the  contractor 
does  not  have  authority  to  acquire 
property  for  the  account  of  the 
Government. 

(2)  Use  of  this  clause  is  subject  to  the 
SEMO's  concurrence  that  adequate 
installation  property  management 
resources  are  available  for  oversight  of 
the  property  in  accordance  with  all 
applicable  NASA  installation  property 
management  directives. 

(3)  The  contracting  officer  shall 
identify  in  the  contract  the  nature, 
quantity,  and  acquisition  cost  of  such 
property  and  make  the  property 
available  on  a  no-charge  basis. 

(4)  The  contracting  officer  shall  use 
the  clause  with  its  Alternate  I  if  the 
SEMO  requests  that  the  contractor  be 
restricted  from  use  of  the  center  central 
receiving  facility  for  the  purposes  of 
receiving  contractor-acquired  property. 

(5)  Contracting  officers  shall  list 
separately  in  the  contract  any  property 
provided  under  a  FAR  52.245 
Government  property  clause  that 
remains  accountable  to  the  contractor 
during  its  use  on  the  contract  (such  as 
property  used  at  the  contractor's  or  a 
subcontractor's  off-site  facility)  and 
which  is  not  also  subject  to  the  clause 
at  1852.245-71.  The  contracting  officer 


shall  address  any  specific  maintenance 
considerations  (e.g.,  requiring  or 
precluding  use  of  an  installation 
calibration  or  repair  facility)  elsewhere 
in  the  contract. 

(6)  See  1845.106-70(e). 

(c)  The  contracting  officer  shall  insert 
the  clause  at  1852.245-72.  Liability  for 
Government  Property  Furnished  for 
Repair  and  Services,  in  fixed-price 
solicitations  and  contracts  (except  for 
experimental,  developmental,  or 
research  work  with  educational  or 
nonprofit  institutions,  where  no  profit  is 
contemplated)  for  repair,  modification, 
rehabilitation,  or  other  servicing  of 
Government  property,  if  such  property 
is  to  be  furnished  to  a  contractor  for  that 
purpose  and  no  other  Government 
property  is  to  be  furnished.  The 
contracting  officer  shall  not  require 
additional  insurance  under  the  clause 
unless  the  circumstances  clearly 
indicate  advantages  to  the  Government. 

(d)  The  contracting  officer  shall  insert 
the  clause  at  1852.245-73,  Financial 
Reporting  of  NASA  Property  in  the 
Custody  of  Contractors,  in  cost 
reimbursement  contracts  unless  all 
property  to  be  provided  is  subject  to  the 
clause  at  1852.245-71,  Installation- 
Accountable  Government  Property.  The 
clause  shall  also  be  included  in  other 
types  of  contracts  when  it  is  known  at 
award  that  property  will  be  provided  to 
the  contractor  or  that  the  contractor  will 
acquire  property  title  to  which  will  vest 
in  the  Government  prior  to  delivery. 

(e)  When  approved  by  the  Logistics 
Management  Office  of  the  Headquarters 
Office  of  Management  Systems  and 
Facilities  (Code  JLG),  the  contracting 
officer  shall  insert  the  clause  at 
1852.245-74,  Contractor  Accountable 
On-Site  Government  Property,  in  lieu  of 
the  clause  at  1852.245-71,  in 
solicitations  and  contracts  when 
accountability  rests  with  an  on-site 
contractor.  The  contracting  officer's 
written  request  for  approval  shall 
include  a  determination  of  costs  that 
will  be  (1)  avoided  (e.g.,  additional  costs 
to  the  installation's  property 
management  systems  and  staffing)  and 
(2)  incurred  (e.g.,  reimbursable  costs  of 
the  contractor  to  implement,  staff,  and 
operate  separate  property  management 
systems  on-site,  and  resources  needed 
for  performance  of,  or  reimbursement 
for,  property  administration)  under 
contractor  accountabilitv. 

(f)  The  contracting  officer  shall  insert 
the  clause  at  1852.245-75,  Title  to 
Equipment,  in  solicitations  and 
contracts  where  the  clause  at  FAR 
52.245-2  with  its  Alternate  II  or  52.245- 
5,  with  its  Alternate  I  is  used. 

(g)  The  contracting  officer  shall  insert 
the  clause  at  1852.245-76,  Li^  of 


Government-Furnished  Property,  in 
solicitations  and  contracts  if  the 
contractor  is  to  be  accountable  under 
the  contract  for  Government  property. 

(h)  The  contracting  officer  shaJl  insert 
the  clause  at  1852.245-77,  List  of 
Installation-Accountable  Property  and 
Services,  in  solicitations  and  contracts 
that  require  performance  at  the  center 
and  authorize  contractor  use  of  property 
within  the  physical  borders  of  the 
center. 

(1)  The  contracting  officer  shall  insert 
the  provision  at  1852.245-79,  Use  of 
Government-Owned  Property,  in  all 
solicitations  when  Government  property 
may  be  used  by  the  contractor. 

(j)  The  contracting  officer  shall  insert 
the  clause  at  1852.245-80,  Use  of 
Government  Production  and  Research 
Property  on  a  No-Charge  Basis,  in 
solicitations  and  contracts  when 
government  property  (real  property, 
commercially  available  equipment, 
special  test  equipment,  or  special 
tooling)  accountable  under  another 
contract(s)  is  authorized  for  use. 

1845.106-71     Plant  reconversion  and  plant 
clearance. 

The  Associate  Administrator  for 
Procurement  (Code  HS)  is  the  approval 
authority  for  any  solicitation  provision 
or  contract  clause  that  would  defer 
negotiation  of  costs  for  plant 
reconversion  plant  clearance  until  after 
award. 

Subpart  1845.3 — Providing 
Government  Property  to  Contractors 

1845.301  Definitions. 

Facilities,  as  defined  in  the  FAR,  also 
include  real  property  and  commercially 
available  equipment,  whether  owned  or 
leased  by  NASA  or  reimbursed  as  a  cost 
under  the  contract. 

Provide,  as  used  in  this  subpart  in 
such  phrases  as  "Government  property 
provided  to  the  contractor"  and 
"Government-provided  property." 
means  either  to  furnish,  as  in 
"Govemment-fumished  property,  '  or  to 
permit  to  be  acquired,  as  in  "contractor- 
acquired  property.  "  See  FAR  45.101  for 
definitions  of  "contractor-acquired 
property"  and  "Govermnent-fumished 
property." 

1845.302  Providing  facilities. 

1846.302-1     Policy.  (NASA  supplements 
paragraph  (a)) 

(a)  In  addition  to  the  exceptions  listed 
in  FAR  45.302-l(a),  existing  NASA- 
owned  facilities  (whether  contractor 
acquired  or  government  furnished) 
being  used  by  a  contractor  may  be 
retained  for  the  remainder  of  the 
contract  period  and  furnished  under  any 
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follow-on  contract  for  the  same  effort  if 
the  contracting  officer  determines  that 
to  do  so  would  be  in  the  best  interest  of 
the  Government,  provided  that: 

(i)  The  facilities  are  required  to 
accomplish  the  purpose  of  the  contract; 

(ii)  The  contract  contains  a  provision 
requiring  the  contractor  to  replace  any 
of  the  facilities  that  reach  the  end  of 
their  useful  life  during  the  contract 
period,  or  which  are  beyond  economical 
repair,  if  the  facilities  are  still  needed 
for  contract  performance.  Such 
replacements  shall  be  made  with 
contractor-owned  facilities.  The  contract 
provision  shall  also  expressly  prohibit 
contractor  acquisitions  of  facility  items 
for  the  Government,  unless  specifically 
authorized  by  the  contract  or  consent 
has  been  obtained  in  writing  from  the 
contracting  officer  pursuant  to  FAR 
45.302-l(a); 

(iii)  Consideration  has  been  given  to 
any  alternative  uses  by  Government 
personnel  within  the  agency,  in 
consultation  with  the  center  industrial 
property  officer;  and 

(iv)  The  contracting  officer  documents 
the  file  with  a  detailed  explanation  of 
why  continued  furnishing  of  the 
facilities  is  in  the  best  interest  of  the 
Government. 

(a)(4)(.\)  The  procurement  officer  is 
designated  to  make  the  determinations 
and  findings  (D&F)  authorizing  the  use 
of  Government  facilities.  See  1845.302- 
71  for  D&F  format. 

(B)  The  requirements  for  a  D&F  and  a 
prospective  contractor's  written 
statement  asserting  inability  to  obtain 
facilities  are  not  applicable  in  the 
circumstances  listed  under  FAR  45.302- 
1(d).  In  these  cases,  the  contracting 
officer  shall  document  the  contract  file 
with  the  rationale  for  providing  the 
facilities,  including  the  reason  for  not 
requiring  the  contractor  to  provide 
them. 

1845.302-2    Facilities  contracts. 
Unless  termination  would  be 
detrimental  to  the  Government's 
interests,  contracting  officers  shall 
terminate  facilities  contracts  when  the 
Government  property  is  no  longer 
required  for  the  performance  of 
Government  contracts  or  subcontracts. 
Contracting  officers  shall  not  grant  the 
contractor  the  unilateral  right  to  extend 
the  time  during  which  it  is  entitled  to 
use  the  property  provided  under  the 
facilities  contract. 

1845.302-70    Securing  approval  of 
facilities  projects. 

(a)  Pursuant  to  NMI  7330.1, 
Delegation  of  Authority — Approval 
Authorities  for  Facility  Projects,  the 


contracting  officer  must  approve 
facilities  projects  involving  leasing, 
construction,  expansion,  modification, 
rehabilitation,  repair,  or  replacement  of 
real  property. 

(b)  The  contracting  officer's  written 
authorization  is  required  before  any 
change  is  made  in  the  scope  or 
estimated  cost  of  any  facilities  project. 

1845.302-71    Determination  and  findings. 

(a)  Procedure.  Determination  and 
findings  (D&F)  required  under  FAR 
45.302-l(a)(4)  and  1845.302-l(a)(4) 
shall  be  prepared  by  the  contracting 
officer  and  approved  by  the 
procurement  officer.  Prior  to  approval, 
concurrence  must  be  obtained  from  the 
SEMO  to  ensure  agreement  on  the  use 
of  the  government  facilities  by  the 
contractor.  D&Fs  shall  address 
individual  types  of  facilities  to  be 
provided  to  the  contractor.  Reference  to 
specific  variations  in  quantities  of  items 
to  be  provided  should  be  included  in 
the  D&F  if  additional  requirements  are 
anticipated.  A  separate  D&F  is  required 
before  adding  new  types  of  items  or 
significant  changes  in  quantity  or  before 
adding  any  new  work  to  the  contract 
that  requires  additional  Government 
facilities. 

(b)  Format.  A  sample  format  follows: 

National  Aeronautics  and  Space 
Administration,  Washington,  DC  20546 

Determination  and  Findings 

Decision  To  Provide  Government  Facilities 

On  the  basis  of  the  following  findings  and 
determinations.  Government-owned  facilities 
may  tie  provided  to  [insert  the  name  of  the 
contractor]  pursuant  to  the  authority  of  FAR 
45.302-l(a)(4). 

Findings 

1.  The  [insert  the  name  of  the  contracting 
activityl  and  the  contractor  (have  entered)/ 
(proposed  to  enter)  into  Contract  No.  [Insert 
the  contract  number].  (Include  the  following 
information:  Type  of  contract,  contract  value, 
and  a  brief  description  of  the  scope  of  work 
performed  under  the  contract.) 

2.  (Justify  that  Government  facilities  are 
needed  for  performance  under  the  contract. 
The  justification  shall  demonstrate  either  (i) 
that  the  contract  cannot  tie  fulfilled  by  any 
other  means,  or  (ii)  that  it  is  in  the  public 
interest  to  provide  the  facilities.  It  is 
imperative  that  the  justification  be  fully 
substantiated  by  evidence.) 

3.  (If  the  contract  effort  cannot  tie  fulfilled 
by  any  other  means,  indicate  why  the 
contractor  cannot  provide  the  facilities.  For 
example,  due  to  financial  constraints,  the 
contractor  will  replace  the  Government 
facilities  with  contractor-owned  facilities. 
Address  leadtime,  validate  the  contractor's 
claims,  and  state  that  private  financing  was 
sought  and  either  not  available  or  not 
advantageous  to  the  Government.  If  private 
financing  was  not  advantageous  to  the 


Government,  provide  justification.  Indicate 
other  alternatives  considered  and  reasons  for 
rejection.) 

4.  (Describe  the  types  of  facilities  to  be 
provided  and  any  variation  in  quantities  of 
items  based  on  functional  requirements. 
Explain  how  these  facilities  pertain  to  the 
scope  of  work  to  be  completed.  State  that  the 
contract  cannot  be  accomplished  without  the 
specified  facility  items  being  provided. 
Include  an  estimate  of  the  value  of  the 
facilities  and  a  statement  that  no  facilities 
items  under  510,000  unit  cost  will  be 
provided  unless  the  contractor  is  a  nonprofit, 
on-site,  or  the  facilities  are  only  available 
from  the  Government. 

5.  (Indicate  whether  the  property  will  be 
accountable  under  this  contract  or  a  separate 
facilities  contract.) 

Determination 

For  the  reasons  set  forth  above,  it  is  hereby 
determined  that  the  Government-owned 
facilities  identified  herein  will  be  provided  to 
the  contractor. 
Procurement  Officer 

Date 

Subpart  1845.4 — Contractor  Use  and 
Rental  of  Government  Property 

1845.402  Authorizing  use  of  Government 
production  and  research  property,  (NASA 
supplements  paragraph  (a)) 

(a)(i)  A  NASA  contracting  officer 
desiring  to  authorize  use  of  Government 
property  under  the  cognizance  of 
another  contracting  officer  shall  obtain 
that  contracting  officer's  concurrence. 

(ii)  NASA  contracting  officers  having 
cognizance  over  NASA  property  may 
authorize  its  use  on  contracts  of  other 
agencies  if  such  use  will  not  interfere 
with  NASA's  primary  purpose  for  the 
property  and  will  not  extend  beyond  the 
expected  expiration  or  completion  date 
of  the  NASA  contract. 

1845.403  Rental— Use  and  Charges 
clause.  (NASA  supplements  paragraph  (a)) 

(a)  The  Center  Director  is  designated 
as  the  authority  to  make  the 
determinations  on  modified  rental  rates. 

1845.405    Contracts  with  foreign 
governments  or  international  organizations. 

1845.405-70    NASA  procedures. 

(a)  NASA  policy  is  to  recover  a  fair 
share  of  the  cost  of  Government 
production  and  research  property  if 
such  property  is  used  in  performing 
services  or  manufacturing  articles  for 
foreign  coimtries  or  for  international 
organizations. 

(b)  The  prior  v^r^itten  approval  of  the 
Associate  Administrator  for 
Procurement  (Code  H)  is  required  for 
the  use  of  Government  production  and 
research  property  on  work  for  foreign 
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countries  or  for  international 
organizations.  The  Logistics 
Management  Office  of  the  Headquarters 
Offices  of  Management  Systems  and 
Facilities  (Code  JLG),  the  Office  of 
General  Counsel  (Code  G),  and  the 
International  Planning  and  Programs 
Branch  of  the  Headquarters  Office  of  • 
External  Relations  (Code  IRD)  are 
required  concurrences. 

(c)  Contracting  officers  shall  forward 
requests  for  approval  to  Code  HS,  along 
with  a  summary  of  the  circumstances 
involved,  including  as  a  minimiun — 

(1)  The  name  of  me  requesting 
contractor; 

(2)  The  number  of  the  contract  under 
which  the  equipment  is  controlled; 

(3)  A  description  of  the  equipment; 

(4)  The  name  of  the  foreign  contractor 
and  the  relationship  of  the  foreign 
contractor  to  its  government  or  to  any 
international  organization; 

(5)  A  description  of  the  articles  to  be 
manufactured  or  services  to  be 
performed; 

(6)  A  statement  that  the  intended  use 
will  not  interfere  with  the  current  or 
foreseeable  requirements  of  the  United 
States  or  require  use  of  the  equipment 
beyond  the  expected  expiration  or 
completion  date  of  the  NASA  contract; 

(7)  A  statement  that  the  use  of 
Government  property  is  consistent  with 
the  best  interests  of  the  United  States; 

(8)  A  statement  that  such  use  is 
legally  authorized;  and 

(9)  Any  evidence  of  endorsement  by 
another  agency  of  the  U.S.  Government 
based  on  national  security  or  foreign 
policy  of  the  United  States. 

(d)  Use,  if  approved,  shall  be  subject 
to  rent  in  accordance  with  FAR  45.403. 

1845.407    Use  of  Government  production 
and  research  property  on  independent 
research  and  development  programs. 

1845.406-70    NASA  policy. 

The  contracting  officer  should  not 
authorize  contractor  use  of  Government 
property  for  independent  research  and 
development  on  a  rent-free  basis  except 
in  unusual  circumstances  when  it  has 
been  determined  by  the  contracting 
officer  that — 

(a)  Such  use  is  clearly  in  the  best 
interests  of  the  Government  (for 
example,  the  project  can  reasonably  be 
expected  to  be  of  value  in  specific 
Government  programs);  and 

(b)  No  competitive  advantage  will 
accrue  to  the  contractor  through  such 
use  (see  FAR  45.201). 

1845.406    Non-Government  use  of  plant 
equipment.  (NASA  supplements  paragraph 
(a)). 

For  NASA,  the  coverage  in  FAR 
45.407,  applies  to  all  equipment,  not 
just  plant  equipment. 


(a)(i)  The  Associate  Administrator  for 
Procurement  (Code  HS)  is  the  approval 
authority  for  non-Government  use  of 
equipment  exceeding  25  percent. 

(ii)  The  percentage  of  Government 
and  non-Government  use  shall  be 
computed  on  the  basis  of  time  available 
for  use.  For  this  purpose,  the 
contractors  normal  work  schedule,  as 
represented  by  scheduled  production 
shift  hours,  shall  be  used.  All 
equipment  having  a  unit  acquisition 
cost  of  less  than  525,000  at  any  single 
location  may  be  averaged  over  a 
quarterly  period.  Equipment  having  a 
unit  acquisition  cost  of  $25,000  or  more 
shall  be  considered  on  an  item-by-item 
basis. 

(iii)  Approval  for  non-Government 
use  of  less  than  25  percent  shall  be  for 
a  period  not  exceeding  1  year.  Approval 
for  non-Government  use  in  excess  of  25 
percent  shall  not  be  for  less  than  3 
months. 

(iv)  Requests  for  the  approval  shall  be 
submitted  to  Code  HS  at  least  6  weeks 
in  advance  of  the  projected  use  and 
shall  include — 

(A)  The  number  of  equipment  items 
involved  and  their  total  acquisition  cost; 
and 

(B)  An  itemized  listing  of  equipment 
having  an  acquisition  cost  of  525,000  or 
more,  showing  for  each  item  the 
nomenclature,  year  of  manufacture,  and 
acquisition  cost. 

Subpart  1845.5 — Management  of 
Government  Property  in  the 
Possession  of  Contractors 

1845.502    Contractor  responsibility. 

1845.502-1     Receipts  for  Government 
property. 

Receipts  for  Government  property 
shall  comply  with  the  instructions  for 
preparing  NASA  Form  1018,  NASA 
Property  in  the  Custody  of  Contractors 
(see  1845.7101). 


1845.502-70 
property. 


Contractor-acquired 


Ail  contractor-acquired  property  must 
be  authorized  by  the  contract  and  is 
subject  to  a  determination  by  the 
contracting  officer  that  it  is  allocable  to 
the  contract  and  reasonably  necessary. 
The  acquisition  (and  fabrication)  of 
Government  property  is  further  subject 
to  the  followdng  conditions,  depending 
on  category  of  property: 

(a)  Facilities. 

(1)  Prior  contracting  officer  approval, 
if  the  facilities  are  not  already 
specifically  described  in  the  contract  as 
contractor-acquired. 

(2)  Submission  of  DD  Form  1419, 
DOD  Industrial  Plant  Requisition,  or 


equivalent  format,  and  return  of 
Certificate  of  Nonavailability. 

(3)  Submission  of  the  v\Titten 
statement  prescribed  by  FAR  45.302- 
1(a)(4). 

(b)  Special  test  equipment. 

(1)  Contracting  officer  approval  30 
days  in  advemce  if  the  equipment  is  not 
identified  in  the  solicitation  or  contract. 

(2)  Submission  of  DD  Form  1419,  or 
equivalent  format,  and  return  of 
Certificate  of  Nonavailability. 

(c)  Special  tooling. 

(1)  If  the  contract  contains  a 
Subcontracts  clause,  advance 
notification  to  the  contracting  officer 
and  contracting  officer  consent  if 
required  by  that  clause. 

(2)  If  the  contract  is  a  fixed-price 
contract,  submission  of  the  list  to  the 
contracting  officer  within  60  days  after 
delivery  of  the  first  production  end 
items  (or  later  as  prescribed  by  the 
contracting  officer),  unless  the  tooling  is 
already  identified  in  the  solicitation. 

(3)  Submission  of  DD  Form  1419  or 
equivalent  format  and  retiun  of 
Certificate  of  Nonavailability. 

(d)  Material.  If  the  contract  contains  a 
Subcontracts  clause,  advance 
notification  to  the  contracting  officer 
and  contracting  office  consent  if 
required  by  that  clause. 

(e)  Agency-peculiar  property. 

(1)  If  the  contract  contains  a 
Subcontracts  clause,  advance 
notification  to  the  contracting  officer 
and  contracting  officer  consent  if 
required  by  that  clause. 

(2)  Submission  of  DD  Form  1419,  or 
equivalent  format,  and  return  of 
Certificate  of  Nonavailability. 

1845.505    Records  and  reports  of 
Government  property. 

1845.505-14    Reports  of  Government 
property.  (NASA  supplements  paragraphs 

m 

(b)  When  the  clause  at  1852.245-73, 
Financial  Reporting  of  NASA  Property 
in  the  Custody  of  Contractors,  is 
included  in  the  contract,  the  contractor 
shall  submit  NASA  Form  1018,  NASA 
Property  in  the  Custody  of  Contractors, 
in  accordance  with  the  instructions  on 
the  form  and  1845.71.  Contractor 
property  control  systems  shall 
distinguish  between  Government 
furnished  and  contractor  acquired 
property  for  purposes  of  reporting  the 
acquisition  cost  in  the  property 
classifications  showm  in  FAR  45.505- 
14(a)(1)  through  (5). 

1845.508    Physical  inventories. 

NASA  contractors  shall  reconcile 
inventories  with  the  official  property 
records  and  submit  reports  to  the 
property  administrator  within  30  days 
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after  inventory  completion.  The 
contractor  shall  investigate  all  losses  of 
property  and  discoveries  of  unrecorded 
property  to  determine  the  causes  of  the 
discrepancy  and  actions  needed  to 
prevent  its  recurrence. 

Subpart  1845.6— Reporting, 
Redistribution,  and  Disposal  of 
Contractor  Inventory 

1845.604    Restrictions  on  purchase  or 
retention  of  contractor  inventory. 

(1)  No  contractor  may  sell  contractor 
inventory  to  persons  known  by  it  to  be 
NASA  or  DOD  personnel  who  have  been 
engaged  in  administering  or  terminating 
NASA  contracts. 

(2)(i)  The  contractor's  or 
subcontractor's  authority  to  approve  the 
sale,  purchase,  or  retention  of 
Government  property  on  a  contract 
which  is  excess  to  needs  after 
Government  reutilization  screening  at 
less  than  cost  by  a  subcontractor,  and 
the  subcontractor's  authority  to  sell, 
purchase,  or  retain  such  property  at  less 
than  cost  with  the  approval  of  the 
contractor  or  next  higher-tier 
subcontractor  does  not  include 
authority  to  approve — 

(A)  A  sale  by  a  sulxzontractar  to  the 
contractor,  the  next  higher-tier 
subcontractor,  or  their  affiliates;  or 

(B)  A  sale,  purchase,  or  retention  by 
a  subcontractor  affiliated  with  the 
contractor  or  next  higher-tier 
subcontractor. 

(ii)  Each  excluded  sale,  purchase,  or 
retention  requires  the  written  approval 
of  the  plant  clearance  officer. 

1845.606  Inventory  schedules. 

1845.606-1     Submission. 

See  1845.608  for  intra-agency 
screening  of  excess  contractor-held 
property. 

1845.607  Scrap. 

1845.607-1     General. 

1845.607-170    Contractor's  approved 
scrap  procedure. 

(a)  When  a  contractor  has  an 
approved  scrap  procedure,  certain 
property  may  be  J'outinely  disposed  of 
in  accordance  with  that  procedure  and 
not  processed  under  this  section. 

(b)  The  center  property  administrator 
is  authorized  to  approve  the  contractor's 
scrap  procedure.  Before  approval,  the 
plant  clearance  officer  shall  review  the 
procedure,  particularly  regarding  sales. 
The  plant  clearance  officer  shall  ensure 
that  the  procedure  contains  adequate 
requirements  for  inspecting  and 
examining  items  to  be  disposed  of  as 
scrap.  When  the  contractor's  procedure 
does  not  require  physical  segregation  of 


Government-owned  scrap  from 
contractor-owned  scrap  and  separate 
disposal,  care  shall  be  exercised  to 
ensure  that  a  contract  change  that 
generates  a  large  quantity  of  property 
does  not  result  in  an  inequitable  return 
to  the  Government.  In  such  a  case,  the 
property  administrator  shall  make  a 
determination  as  to  whether  separate 
disposition  of  Government  scrap  would 
be  appropriate. 

(c)  A  plant  clearance  case  shall  not  be 
established  for  property  disposed  of 
through  the  contractor's  approved  scrap 
procedure. 

(d)  Property  in  scrap  condition,  other 
than  that  disposed  of  through  the 
contractor's  approved  scrap  procedure, 
shall  be  reported  on  appropriate 
inventory  schedules  for  disposition  in 
accordance  with  the  provisions  of  FAR 
Part  45  and  1845. 

1845.607-2    Recovering  precious  metals. 
(NASA  supplements  paragraph  (b)). 

(b)  Silver,  gold,  platinum,  palladium, 
rhodium,  iridium,  osmium,  and 
ruthenium;  scrap  bearing  such  metals; 
and  items  containing  recoverable 
quantities  of  them  shall  be  reported  to 
the  Defense  Reutilization  and  Marketing 
Service,  DRMS-R,  Federal  Center,  Battle 
Creek,  MI  49017-3092.  for  instructions 
regarding  disposition. 


1845.608    Screening  of  contractor 
inventory. 

1845.608-1     General.  (NASA  supplements 
paragraphs  (a)) 

(a)  Property  Disposal  Officers  (PDOs) 
are  the  qenter  focal  points  for  intra- 
agency  reutilization  screening.  PDOs 
shall  acknowledge  receipt  of  inventory 
schedules  within  30  days  and 
simultaneously  provide  the  plant 
clearance  officer  a  NASA  screening 
completion/release  date.  Screening  shall 
be  accomplished  in  accordance  with 
NHB  4300.1. 

1845.608-6    Waiver  of  screening 
requirements. 

The  Director  of  the  Logistics 
Management  Office  of  the  Headquarters 
Office  of  Management  Systems  and 
Facilities  (Code  JLG)  is  designated  to 
authorize  exceptions  to  intra-agency 
screening  requirements. 

1 845.61 0    Sale  of  surplus  contractor 

Inventory. 

1845.610-3    Proceeds  of  sale. 

The  plant  clearance  officer  shall 
maintain  an  open  suspense  record  until 
verifying  that  credit  has  been  applied, 
unless  another  Govenmjent 
representative  has  specifically  assumed 
this  responsibility. 


1845.610-4    Contractor  inventory  in  foreign 
countries. 

NASA  procedures  for  disposal  are  in 
NHB  4300.1. 

1845.613    Property  disposal 
determinations. 

Jhe  center  property  disposal  officer 
(PDO)  shall  review  the  determinations 
in  accordance  with  NHB  4300.1. 

1845.615    Accounting  for  contractor 
inventory. 

A  copy  of  Standard  Form  1424, 
Inventory  Disposal  Report,  shall  be 
provided  to  the  center  industrial 
property  officer  or  the  PDO. 

Subpart  1845.70— {Reserved] 

Subpart  1845.71— Forms  Preparation 

1 845.71 01    Instructions  for  preparing 
NASA  Form  1018. 

NASA  Form  1018  (see  1853.3) 
provides  information  for  NASA 
financial  statements  and  property 
management.  Accuracy  and  timeliness 
of  the  report  are,  therefore,  very 
important.  Contractors  shall  retain 
documents  which  support  the  data 
reported  on  NF  1018  in  accordance  with 
FAR  subpart  4.7,  Contractor  Records 
Retention.  Classifications  of  property, 
related  costs  to  be  reported,  and 
reporting  requirements  are  set  forth  in 
this  subpart. 

1 845.71 01  -1    Property  classification. 

(a)  Contractors  shall  report  costs  in 
the  classifications  required  on  NF  1018, 
as  described  in  this  section.  For  Land, 
Buildings,  Other  Structures  and 
Facilities,  and  Leasehold  Improvements, 
contractors  shall  report  the  amount  for 
all  items  with  a  unit  cost  of  S5,000  or 
more  and  a  useful  life  of  2  years  or 
more.  For  Plant  Equipment,  Special 
Tooling,  Special  Test  Equipment  and 
Agency-Peculiar  Property,  contractors 
shall  separately  report: 

(1)  the  amount  for  all  items  with  a 
unit  cost  of  $5,000  or  more  and  a  useful 
life  of  2  years  or  more,  and 

(2)  all  items  under  $5,000,  regardless 
of  useful  life. 

(b)  Contractors  shall  report  the 
amount  for  all  Materials,  regardless  of 
unit  costs. 

(c)  Land.  Includes  costs  of  land, 
improvements  to  land,  and  associated 
costs  incidental  to  acquiring  and 
preparing  land  for  use.  (for  example; 
appraisal  fees,  clearing  costs,  drainage, 
grading,  landscaping,  plats  and  surveys, 
removal  and  relocation  of  the  property 
of  others  as  part  of  a  land  purchase, 
removal  or  destruction  of  structures  or 
facilities  purchased  but  not  used,  and 
legal  expenses). 
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(d)  Buildings.  Includes  costs  of 
buildings,  improvements  to  buildings, 
and  fixed  equipment  required  for  the 
operation  of  a  building  which  is 
permanently  attached  to  and  a  part  of 
the  building  and  cannot  be  removed 
without  cutting  into  the  walls,  ceilings, 
or  floors.  Examples  of  fixed  equipment 
required  for  the  functioning  of  a 
building  include  plumbing,  heating  and 
lighting  equipment,  elevators,  central  air 
conditioning  systems,  and  built-in  safes 
and  vaults. 

(e)  Other  structures  and  facilities. 
Includes  costs  of  acquisitions  and 
improvements  of  structures  and 
facilities  other  than  buildings;  for 
example,  airfield  pavements,  harbor  and 
port  facilities,  power  production 
facilities  and  distribution  systems, 
reclamation  and  irrigation  facilities, 
flood  control  and  navigation  aids,  utility 
systems  (heating,  sewage,  water  and 
electrical)  when  they  serve  several 
buildings  or  structures,  communication 
systems,  traffic  aids,  roads  and  bridges, 
railroads,  monuments  and  memorials, 
and  nonstructural  improvements,  such 
as  sidewalks,  parking  areas,  and  fences. 

(f)  Leasehold  improvements.  Includes 
costs  of  improvements  to  leased 
buildings,  structures,  and  facilities,  as 
well  as  easements  and  right-of-way, 
where  NASA  is  the  lessee  or  the  cost  is 
charged  to  a  NASA  contract. 

(g)  Equipment.  Includes  cost  of 
commercially  available  personal 
property  for  use  in  manufacturing 
supplies,  performing  services,  or  any 
general  or  administrative  purpose  (for 
example,  machine  tools,  furniture, 
vehicles,  computers,  accessory  or 
auxiliary  items,  and  test  equipment). 

(h)  Construction  in  Progress.  Includes 
costs  for  work  in  process  for  the 
construction  of  Buildings,  Other 
Structures  and  Facilities,  and  Leasehold 
Improvements  to  which  NASA  has  title. 

(i)  Special  Tooling.  Includes  costs  of 
equipment  and  manufacturing  aids  (and 
components  and  replacements  of  these 
items)  that  are  of  such  a  specialized 
nature  that,  without  substantial 
modification  or  alteration,  their  use  is 
limited  to  the  development  or 
production  of  particular  supplies  or 
parts,  or  to  the  performance  of  particular 
services.  Examples  include  jigs,  dies, 
fixtures,  molds,  patterns,  taps  and 
gauges. 

H)  Special  Test  Equipment.  Includes 
costs  of  equipment  used  to  accomplish 
special  purpose  testing  in  performing  a 
contract,  and  items  or  assemblies  of 
equipment. 

(k)  Material.  Includes  costs  of  NASA 
owned  property  held  in  inventory  that 
may  become  a  part  of  an  end  item  or  be 
expended  in  performing  a  contract. 


Examples  include  raw  and  processed 
material,  parts,  assemblies,  small  tools 
and  supplies.  Does  not  include  material 
that  is  part  of  work  in  process. 

(1)  Agency-Peculiar  Property:  Includes 
actual  or  estimated  costs  of  completed 
items,  systems  and  subsystems,  spare 
parts  and  components  unique  to  NASA 
aeronautical  and  space  programs. 
Examples  include  aircraft,  engines, 
satellites,  instruments,  rockets, 
prototypes  and  mock-ups.  The  amount 
of  property,  title  to  which  vests  in  the 
Government  as  a  result  of  progress 
payments  to  fixed  price  subcontractors, 
shall  be  included  to  reflect  the  pro  rata 
cost  of  undelivered  agency-peculiar 
property. 

(m)  Contract  Work-in-Process. 
Includes  the  costs  of  all  work-in-process 
and  excludes  the  costs  of  completed 
items  reported  in  other  categories. 

1 845.71 01  -2    Transfers  of  property. 

A  transfer  is  a  change  in 
accountability  between  and  among 
prime  contracts,  centers,  and  other 
Government  agencies  (e.g.,  between 
contracts  of  the  same  installation, 
contracts  of  different  installation,  a 
contract  of  one  installation  to  that  of 
another  installation,  an  installation  to  a 
contract  of  another  installation,  and  a 
contract  to  another  Government  agency 
or  its  contract).  So  that  NASA  may 
properly  control  and  account  for 
transfers,  they  shall  be  adequately 
documented.  Therefore,  procurement, 
property,  and  financial  organizations  at 
NASA  Centers  must  effect  all  transfers 
of  accountability,  although  physical 
shipment  and  receipt  of  property  may 
be  made  directly  by  contractors.  The 
procedures  described  in  this  section 
shall  be  followed  in  all  cases,  to  provide 
an  administrative  and  audit  trail,  even 
if  property  is  physically  shipped 
directly  from  one  contractor  to  another. 
Property  shipped  between  September  1 
and  September  30,  inclusively,  shall  be 
reported  by  the  shipping  contractor, 
regardless  of  the  method  of  shipment, 
unless  written  evidence  of  receipt  at 
destination  has  been  received. 
Repairables  provided  under  fixed  price 
repair  contracts  that  include  the  clause 
at  1852.245-72.  Liability  for 
Government  Property  Furnished  for 
Repair  or  Other  Services,  remain 
accountable  to  the  cognizant  center  and 
are  not  reportable  on  NF  1018; 
repairables  provided  under  a  cost- 
reimbursement  contract,  however,  are 
accountable  to  the  contractor  and 
reportable  on  NF  1018.  All  materials 
provided  or  conduct  repairs  are 
reportable,  regardless  of  contract  type. 

(a)  Approval  and  Notification.  The 
contractor  must  obtain  the  approval  of 


the  contracting  officer  or  designee  for 
transfers  of  property  before  shipment. 
Each  shipping  document  must  contain 
contract  numbers,  shipping  references, 
property  classifications  in  which  the 
items  are  recorded,  unit  prices,  and  any 
other  appropriate  identifying  or 
descriptive  data.  Unit  prices  shall  be 
obtained  from  records  maintained 
pursuant  to  FAR  part  45  and  1845. 
Shipping  contractors  shall  furnish  a 
copy  of  the  shipping  document  to  the 
cognizant  property  administrator. 
Shipping  and  receiving  contractors  shall 
promptly  notify  the  financial 
management  office  of  the  NASA  center 
responsible  for  their  respective  contracts 
when  accountability  for  Government 
property  is  transferred  to,  or  received 
from,  other  contracts,  contractors, 
NASA  centers  or  Government  agencies. 
Copies  of  shipping  or  receiving 
documents  will  suffice  as  notification  in 
most  instances. 

(b)  Reclassification.  If  property  is 
transferred  to  another  contract  or 
contractor,  the  receiving  contractor  shall 
record  the  property  in  the  same  property 
classification  and  amount  appearing  on 
the  shipping  document.  For  example, 
when  a  contractor  receives  an  item  from 
another  contractor  that  is  identified  on 
the  shipping  document  as  equipment, 
but  that  the  recipient  intendes  to 
incorporate  into  special  test  equipment, 
the  recipient  shall  first  record  the  item 
in  the  equipment  account  and 
subsequently  reclassify  it  as  special  test 
equipment.  Reclassification  of 
equipment,  special  tooling,  special  test 
equipment,  or  agency-peculiar  property 
requires  prior  approval  of  the 
contracting  officer  or  a  designee. 

(c)  Incomplete  documentation.  If 
contractors  receive  transfer  documents 
having  insufficient  detail  to  properly 
record  the  transfer  (e.g.,  omission  of 
property  classification,  unit  prices,  etc.) 
they  shall  request  the  omitted  data 
directly  from  the  shipping  contractor  or 
through  the  property  administrator  as 
provided  in  FAR  45.505-2. 

1845.7101-3    Computing  costs  of 
fabricated  special  tooling,  special  test 
equipment,  agency-peculiar  property  and 
contract  work  In  process 

(a)  Costs  of  fabricated  special  tooling, 
special  test  equipment,  agency-peculiar 
property  and  contract  work  in  process 
shall  be  computed  in  accordance  with 
accepted  accounting  principles,  be 
reasonably  accurate,  and  be  the  product 
of  any  one  or  a  combination  of,  the 
following: 

(1)  Abstracts  of  cost  data  from 
contractor  property  or  financial  records. 

(2)  Computations  based  on 
engineering  and  financial  data. 
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(3)  Estimates  based  on  NASA  Form 
533  reports. 

(4)  Formula  procedures  {e.g.,  using  a 
50  percent  factor  for  work  in  process 
items,  on  the  basis  of  updated  Standard 
Form  1411  estimates  or  the  contractor's 
approved  estimating  and  pricing 
system). 

(5)  Other  approved  methods. 

(b)  Contractors  shall  report  costs  using 
records  that  are  part  of  the  prescribed 
property  or  financial  control  system  as 
provided  in  this  section.  Fabrication 
costs  shall  be  based  on  approved 
systems  or  procedures  and  shall  include 
all  direct  and  indirect  costs  of 
fabricating  Government  property. 

(c)  The  contractor  shall  redetermine 
the  costs  of  items  returned  for 
modification  or  rehabilitation. 

(d)  The  computation  of  work  in 
process  shall  include  the  costs  of 
associated  systems,  subsystems,  and 
spare  parts  and  components  furnished 
or  acquired  and  charged  to  work  in 
process  pending  incorporation  into  a 
finished  item.  These  types  of  items 
make  up  what  is  sometimes  called 
production  inventory  and  include 
programmed  extra  units  to  cover 
replacement  during  the  fabrication 
process  {production  spares).  Also 
included  are  deliverable  items  on  which 
the  contractor  or  a  subcontractor  has 
begun  work,  and  materials  that  have 
been  issued  from  inventory. 

1845.7101-4    Type  of  deletions  from 
contractor  property  records. 

Contractors  shall  report  the  types  of 
deletions  from  contract  property  records 
as  described  in  this  section. 

(a)  Adjusted.  Changes  in  the  deletion 
amounts,  if  any,  that  result  from 
mathematical  errors  in  the  previous 
report. 

(b)  Lost.  Damaged  or  Destroyed. 
Deletion  amounts  as  a  result  of  relief 
from  responsibility  under  FAR  45.503 
granted  during  the  reporting  period. 

(c)  Transferred  in  Place.  Deletion 
amounts  that  result  from  a  transfer  of 
property  to  a  follow-up  contract  with 
same  contractor. 

(d)  Transferred  to  Center 
Accountability.  Deletion  amounts  that 
result  from  transfer  of  accountability  to 
the  center  responsible  for  the  contract, 
whether  or  not  the  items  are  physically 
moved. 

(e)  Transferred  to  Another  NASA 
Center.  Deletion  amounts  caused  by 
transfer  of  accountability  to  a  center 
other  than  the  one  responsible  for  the 
contract,  whether  or  not  the  items  are 
physically  moved. 

(0  Transferred  to  Another 
Government  Agency.  Deletion  amounts 
that  result  from  transfer  of  property  to 
another  Government  agency. 


(g)  Purchased  at  Cost/Returned  for 
Credit.  Deletion  amounts  due  to 
contractor  purchase  or  retention  of 
contractor  acquired  property  as 
provided  in  FAR  45.605-1;  or  to 
contractor  returns  to  suppliers  under 
FAR  45.605-2. 

(h)  Disposal  Through  Plant  Clearance 
Process.  Deletions  other  than  transfers; 
e.g.,  donations  to  eligible  recipients, 
sold  at  less  than  cost,  or  abandoned/ 
directed  destruction. 

1845.7101-5    Contractor's  privileged 
financial  and  business  Information. 

If  a  transfer  of  property  between 
contractors  will  involve  disclosing  costs 
of  a  proprietary  nature,  the  contractor 
shall  furnish  unit  prices  only  on  those 
copies  of  the  shipping  documents  that 
are  sent  to  the  shipping  and  receiving 
NASA  installations.  Transfer  of  the 
property  to  the  receiving  contractor 
shall  be  on  a  no-cost  basis. 

1845.7102    Instructions  for  preparing  OD 
Form  1419. 

(a)  The  contractor  shall  enter  the 
essential  information  covering  Sections 
I  and  II  before  submission  of  DD  Form 
1419,  DOD  Industrial  Plant  Equipment 
Requisition,  to  the  Industrial  Property 
Officer  (IPO).  The  IPO  shall  review  each 
submission  for  completeness  and 
authenticity.  Incomplete  or  invalid 
requests  shall  be  returned  for  correction. 

fb)  When  a  suitable  item  is  allocated 
in  Section  IV,  inspection  of  the 
equipment  is  recommended. 
Notification  of  acceptance  or  rejection  of 
the  item  offered  must  reach  NASA 
within  30  days  after  allocation.  A  copy 
of  the  DD  Form  1419,  or  equivalent 
format,  will  serve  as  the  clearance 
document  to  inspect  the  equipment  at 
the  storage  site.  Note  acceptance  or 
rejection  of  the  item,  without  inspection 
or  after  inspection  in  Section  VI.  If  the 
item  is  acceptable,  execute  Section  VII. 
Cite  the  NASA  appropriation  symbol 
where  applicable  in  Section  VII. 

(c)  The  IPO  shall  assign  a  requisition 
number  to  each  DD  Form  1419,  or 
equivalent  format  request. 

(d)  Next  will  be  a  four-digit  entry 
comprised  of  the  last  digit  of  the  current 
calendar  year  and  the  Julian  date  of  the 
year.  For  example,  April  15, 1997, 
would  be  written  as  7095  (April  15 
being  the  95th  day  of  the  yeeu).  The  last 
entry  will  be  a  four-digit  number  from 
0001  to  9999  to  sequentially  number 
requisition  forms  prepared  on  the  same 
date.  For  example,  the  ninth  requisition 
prepared  on  April  15, 1997,  would  be 
7095-0009,  preceded  by  the  FEDSTRIP/ 
MILSTRIP  Activity  Address  Code. 
When  submitting  subsequent  DD  Forms 
1419,  or  equivalent  format,  related  to 


the  item  requested,  the  IPO  shall  use  the 
same  requisition  number  and  add  the 
alpha  code  to  the  end  of  the  requisition 
number  to  indicate  a  second  or  third 
action  on  the  basic  request.  Alpha  "A" 
would  indicate  a  second  request,  "B"  a 
third,  etc.  In  this  manner,  all  actions, 
correspondence,  etc.,  relative  to  a  given 
request  can  be  identified  at  all  levels  of 
processing  by  the  use  of  the  requisition 
number. 

(e)  Detailed  directions  for  completing 
the  DD  Form  1419  follow.  The 
contractor  may  elect  to  provide  the 
required  data  in  an  equivalent  format, 
which  complies  with  these  directions. 
Section  I 

Item  Description.  To  ensure  adequate 
screening,  the  item  description  must  be 
complete.  For  single-purpose  equipment  or 
general-purpose  equipment  with  special 
features,  requests  must  contain  detailed 
descriptive  data  as  to  size  and  capacities, 
setting  forth  special  operating  features  or 
particular  operations  required  to  be 
performed  by  the  item. 

Block  1.  Not  applicable. 

Block  2.  Enter  the  manufacturer's  name 
and  Federal  Supply  Code  for  manufacturer 
(Cataloging  Handbook  H4-1)  of  the  item 
requested. 

Block  3.  Enter  the  manufacturer's  model 
style,  or  catalog  number  assigned  to  the 
equipment  being  requisitioned.  Always  use 
the  model  number,  if  available.  The  style 
number  is  the  next  preference.  Enter  "None" 
in  this  block  if  the  model,  style  or  catalog 
number  is  not  known. 

Block  4.  Enter  the  first  four  digits  of  the 
National  Stock  Number,  if  known. 

Block  5.  Not  applicable. 

Block  6.  Self-explanatory. 

Block  7.  Place  an  "X"  in  the  applicable 
block  to  indicate  whether  you  desire  to 
physically  inspect  the  item  before 
acceptance. 

Block  8.  Self-explanatory. 

Block  9.  Enter  the  complete  description  of 
the  item.  Continue  the  description  in  Block 
53  if  additional  space  is  needed. 

Section  IT 

Block  10.  Enter  the  contractor's  name, 
street  address,  city,  state,  and  zip  code  from 
which  the  requisition  is  being  initiated.  The 
address  should  be  the  one  to  which  inquiries 
of  a  technical  nature  will  be  referred.  Specify 
the  telephone  number  of  an  individual  who 
will  respond  to  inquiries  concerning  the 
request. 

Block  11.  Enter  the  contract  number  or 
document  number  authorizing  acquisition  of 
the  items  shown  in  Section  I.  This  normally 
will  be  a  facility  contract  number.  Otherwise, 
it  should  be  a  purchase  order  or  procureinent 
request  numtjer. 

Block  12.  Self-explanatory. 

Block  13.  Not  applicable. 

Block  14.  Disregard  the  "Military"  block. 
Show  the  NASA  contract  number  and 
program  for  which  the  item  is  to  be  used. 

Block  15.  Enter  the  specific  function  to  he 
performed  by  the  equipment.  When 
applicable,  enter  the  tolerances,  capacities. 
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specifications,  etc.,  tliat  the  equipment  must 
satisfy. 

Block  16.  Determine  the  date  the  item  must 
be  installed  to  meet  production  requirements. 
From  this  date  deduct  the  estimated  number 
of  days  required  for  installation.  Enter  the 
adjusted  date  in  this  block. 

Block  1 7.  Enter  the  date  by  which  NASA 
must  issue  a  Certificate  of  Nonavailability. 
Determine  the  date  by  subtracting  the 
acquisition  lead  time  and  30  days 
administrative  lead  time  from  the  date  shown 
in  Block  16. 

Block  18.  Enter  the  Defense  Priority  and 
Allocations  System  (DPAS)  rating  assigned  to 
the  contract  or  anticipated  purchase  order,  if 
applicable. 

Block  19.  Place  an  "X"  in  the  appropriate 
box.  If  for  replacement,  identify  the  item 
being  replaced  and  the  reason  for 
replacement. 

Block  20.  Place  an  "X"  in  the  appropriate 
box.  Show  the  appropriate  symbol  if  the 
answer  is  "yes." 

Block  21.  Not  applicable. 

Blocks  22  and  23.  In  addition  to  the 
official's  title  and  signature,  type  the  signing 
official's  name,  office  symbol  or  name,  and 
telephone  number  plus  extension.  The 
company  representative  who  prepares  and 
submits  the  requirement  to  the  cognizant 
NASA  certifying  office  should  sign. 

Block  24.  Self-explanatory. 

Block  25a.  Not  applicable. 

Block  25b.  Enter  the  name  and  address  of 
the  installation  certifying  the  requirement. 

Block  25c.  This  block  is  for  signature  of  the 
property  administrator  or  contracting  officer 
at  plant  level. 

Block  25d.  Self-explanatory. 

Block  25e.  This  block  is  for  the  signature 
of  NASA  installation  official  certifying  the 
requirement. 

Block  25/.  Self-explanatory. 

Section  III 

Blocks  26-29.  Self-explanatory. 
Section  IV 

N/A 

Section  V 

Complete  this  section  if  equipment  is 
unavailable. 

Section  VI 

Blocks  44-47.  The  requesting  official 
signing  Section  II.  Block  23,  shall  complete 
Section  VI  and  shall  list  reasons  for  non- 
acceptance  in  Section  VIII,  Remarks,  or  on  a 
separate  document  attached  to  the  DD  Form 
1419. 

Section  VII 

Block  48.  Enter  the  complete  name,  street 
address,  city,  state,  and  zip  code  of  the 
contractor  or  installation  to  which  the  item 
is  to  be  shipped.  Indicate  railhead  and  truck 
delivery  points  when  other  than  the  address 
named. 

Blocks  49  and  50.  Self-explanatory. 

Blocks  51  a.  and  b.  Ensure  that  NASA 
appropriation  symbols  are  included  with  the 
work  order  number. 

Block  51c.  Enter  the  NASA  appropriation 
symbol  chargeable  for  any  special  work 
ordered  (e.g..  rebuild,  repair,  or  accessory 
replacement). 


Block  5 Id.  Enter  the  NASA  installation  and 
office  symbol  for  the  organization  that  will 
make  payment  for  transportation  and 
packing,  crating,  and  handling. 

Block  52.  Self-explanatory. 

Section  VIII 

Block  53.  This  block  can  be  used  to  expand 
or  explain  entries  made  in  Blocks  1  through 
52.  When  requisitioning  equipment  from 
excess  listings,  identify  the  issuing  office,  list 
number,  date,  control  number,  and  item 
number  assigned  to  the  equipment.  When 
requesting  equipment  from  DOD  inventories, 
refer  to  DOD  instructions. 

Subpart  1845.72 — Contract  Property 
Management 

1845.7201  Definitions. 

Supporting  responsibility,  as  used  in 
this  subpart,  relates  to  the  assignment  of 
a  subcontract,  or  a  portion  of  a  prime 
contract  being  performed  at  a  secondary 
location  of  the  prime  contractor,  to  a 
property  administrator  other  than  the 
individual  assigned  to  the  prime 
location. 

Property  control  system,  as  used  in 
this  subpart,  identifies  a  contractor's 
internal  management  program 
encompassing  the  protection  of, 
preservation  of,  accounting  for,  and 
control  of  property  from  its  acquisition 
through  disposition. 

1845.7202  General. 

This  subpart  describes  major  elements 
of  the  NASA  Contract  Property 
Management  Program.  It  provides 
guidance  to  NASA  installation 
personnel  responsible  for  NASA 
contract  property  (NASA  personal 
property  in  the  possession  of 
contractors).  It  applies  to  all  NASA 
installation  personnel  charged  with  this 
responsibility,  including  industrial 
property  officers  and  specialists, 
property  administrators,  and  plant 
clearance  officers.  It  also  provides 
detailed  procedures  for  property 
administration.  The  NASA  Contract 
Property  Management  Program  includes 
the  following  three  major  elements: 

(a)  Performance  of  property 
administration  and  plant  clearance  by 
DOD  under  delegations  from  NASA, 
pursuant  to  1842.101. 

(b)  Performance  of  property 
administration  and  plant  clearance  by 
NASA  under  certain  situations, 
pursuant  to  1842.203. 

(c)  Maintenance  of  property 
administration  and  plant  clearance 
functional  oversight,  regardless  of 
delegations. 

1845.7203  Delegations  of  property 
administration  and  plant  clearance. 

When  delegated  to  DOD,  property 
administration  and  plant  clearance  are 


performed  in  accordance  with  DOD's 
regulations  and  procedures,  as  amended 
by  the  NASA  Letter  of  Contract 
Administration  Delegation,  Special 
Instructions  on  Property  Administration 
and  Plant  Clearance.  These  Special 
Instructions  are  developed  by  the 
Headquarters  Office  of  Management 
Systems  and  Facilities  Logistics 
Management  Office  (Code  JLG),  and  are 
available  from  that  office  upon  request. 
The  contracting  officer  shall  issue  the 
Special  Instructions  with  delegations 
whenever  Government  property  will  be 
involved.  Additional  or  more  tailored 
property  instructions  are  not  proscribed 
but  must  be  coordinated  with  Code  JLG 
before  issuance. 

1845.7204  Retention  of  property 
administration  and  plant  clearance. 

NASA  may  occasionally  retain  the 
property  administration  and  plant 
clearance  function,  such  as  for  contract 
work  performed  at  the  installation 
awarding  the  contract  and  not  subject  to 
the  clause  at  1852.245-71,  Installation- 
Accountable  Government  Property.  In 
these  cases,  property  administration 
shall  be  performed  in  accordance  with 
1845.3  through  1845.6.  and  plant 
clearance  shall  be  performed  in 
accordance  with  FAR  Subpart  45.6  and 
1845.6.  Under  the  clause  at  1852.245- 
71.  property  administration  and  plant 
clearance  are  neither  delegated  nor 
retained;  they  are  simply  not  required 
because  the  property  is  treated  as 
installation  rather  than  contract 
property. 

1845.7205  Functional  oversight  of 
property  administration  and  plant 
clearance. 

.NASA  contracting  officers  retain 
functional  management  responsibility 
for  their  contracts.  Utilization  of  the 
contract  administration  services  of 
another  Government  agency  in  no  way 
relieves  NASA  contracting  officers  of 
their  ultimate  responsibility  for  the 
proper  and  effective  management  of 
contracts.  The  functional  management 
responsibility  for  contract  property  is 
described  in  this  section.  Beyond 
individual  contracting  officers,  each 
NASA  installation  has  designated  an 
industrial  property  officer  to  manage 
and  coordinate  property  matters  among 
the  various  contracting  officers, 
technical  officials,  contractor  officials, 
and  delegated  property  administrators 
and  plant  clearance  officers.  Generally, 
that  individual  is  responsible  for  the 
entire  contract  property  management 
function  outlined  below;  the  installation 
is  responsible  for  the  entire  function 
regardless  of  how  it  is  organized  and 
distributed.  The  responsibilities  are: 
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(a)  Provide  a  focal  point  for  all 
management  of  contract  property, 
including  Government  property 
(Government-furnished  and  contractor- 
acquired)  provided  to  universities  as 
well  as  to  industry. 

(b)  Provide  guidance  to  contracting 
and  other  personnel  on  the  NASA 
property  provisions. 

(c)  To  the  extent  feasible,  review 
property  provisions  of  acquisition  plans, 
solicitations,  contracts,  and 
modifications  for  potential  problems. 
Propose  changes  as  necessary. 

(d)  To  the  extent  feasible,  participate 
in  pre-award  surveys/post-award 
orientations  when  significant  amounts 
of  Government  property  will  be 
involved. 

(e)  Ensure  that  vesting-of-title 
determinations  are  made  and 
documented  pursuant  to  FAR  35.014(b). 

(f)  Maintain  effective  communications 
with  delegated  property  administrators 
and  plant  clearance  officers  to  keep 
fully  informed  about  contractor 
performance  and  progress  on  any 
property  control  problems. 

(1)  Obtain  and  review  property 
control  system  survey  summaries  for  all 
contracts  for  which  property 
administration  has  been  delegated. 
Advise  Code  JLG  of  any  severe  or 
continuing  problems. 

(2)  Provide  property  administrators 
copies  of  all  pertinent  contract  property 
documentation. 

(g)  Review  and  analyze  NASA  Form 
1018,  NASA  Property  in  the  Custody  of 
Contractors. 

(h)  Negotiate,  or  ensure  the 
negotiation  of,  facilities  contracts  when 
required  by  FAR  45.302  and  1845.302. 
Advise  Code  JLG  annually  of  new  and 
completed  facilities  contracts. 

(i)  Review  property  administrators' 
approvals  of  relief  of  responsibility  for 
lost,  damaged,  and  destroyed  property 
and  question  any  excessive  or  repetitive 
approvals. 

(j)  When  appropriate,  make 
recommendations  to  source  and 
performance  evaluation  boards 
regarding  property  management  and 
award  fee  criteria  and  evaluations 
regarding  property  management. 

(k)  Monitor  plant  clearance  status  to 
preclude  delays  in  contract  closeout. 

(1)  Maintain  contract  property  files  for 
all  transactions  and  correspondence 
associated  with  each  contract.  Upon 
receipt  of  Standard  Form  1424, 
Inventory  Disposal  Report,  and  DD 
Form  1593,  Contract  Administration 
Completion  Record,  or  equivalents, 
merge  all  property  records  for  the 
contract  and  forward  for  inclusion  with 
the  official  completed  file. 


(m)  Perform  on-site  property 
administration  and  plant  clearance 
when  they  are  not  delegated  to  DOD  and 
the  property  is  not  subject  to  the  clause 
at  1852.245-71. 

1845.7206    Responsibilities  of  property 
administrators  and  plant  clearance  officers. 

1845.7206-1    Property  administrators. 

(a)  When  property  administration  is 
not  delegated  to  DOD,  the  property 
administrator  shall  evaluate  the 
contractor's  management  and  control  of 
Government  property  and  ascertain 
whether  the  contractor  is  effectively 
complying  with  the  contract  provisions. 
The  property  administrator's 
responsibilities  include — 

(1)  Developing  and  applying  a  system 
survey  program  for  each  contractor 
under  the  property  administrator's 
cognizance; 

(2)  Evaluating  the  contractor's 
property  control  system  and  approving 
or  recommending  disapproval; 

(3)  Advising  the  contracting  officer  of 
any  (i)  contractor  noncompliance  with 
approved  procedures  and  (ii)  other 
significant  problems  the  property 
administrator  cannot  resolve,  and 
recommending  appropriate  action, 
which  may  include  disapproval  of  the 
contractor's  property  control  system; 

(4)  Resolving  property  administration 
matters  as  necessary  with  the 
contractor's  management,  personnel 
from  Government  procurement  and 
logistics  activities,  and  representatives 
of  the  NASA  Headquarters  Office  of  the 
Inspector  General,  the  Defense  Contract 
Audit  Agency  (DCAA),  and  other 
Government  agencies;  and 

(5)  Recognizing  the  functions  of  other 
Government  personnel  having 
cognizance  of  Government  property  and 
obtaining  their  assistance  when 
required.  (These  functions  include,  but 
are  not  limited  to,  contract  audit,  quality 
assurance,  engineering,  pricing,  and 
other  technical  areas.  Assistance  and 
advice  on  matters  involving  analyses  of 
the  contractor's  books  and  accounting 
records  and  on  any  other  audit  matters 
deemed  appropriate  shall  be  obtained 
from  the  cognizant  auditor.) 

(b)  The  participation  of  property 
administrators  (or  other  Government 
industrial  property  personnel)  in  pre- 
award  surveys/post-award  orientations 
is  required  whenever  significant 
amounts  of  Government  property  will 
be  involved,  in  order  to  reveal  and 
resolve  property  management  problems 
early  in  the  acquisition  cycle. 

1845.7206-2    Plant  clearance  officers. 

When  plant  clearance  is  not  delegated 
to  DOD,  NASA  plant  clearance  officers 
shall  be  responsible  for — 


(a)  Providing  the  contractor  with 
instructions  and  advice  regarding  the 
proper  preparation  of  inventory 
schedules; 

(b)  Accepting  or  rejecting  inventory 
schedules; 

(c)  Conducting  or  arranging  for 
inventory  verification; 

(d)  Initiating  prescribed  screening  and 
effecting  resulting  actions; 

(e)  Final  plant  clearance  of  contractor 
inventory; 

(f)  Pre-inventory  scrap 
determinations,  as  appropriate; 

(g)  Evaluating  the  adequacy  of  the 
contractor's  procedures  for  property 
disposal; 

(h)  Determining  the  method  of 
disposal; 

(i)  Surveillance  of  any  contractor- 
conducted  sales; 

(j)  Accounting  for  all  contractor 
inventory  reported  by  the  contractor; 

(k)  Advising  and  assisting,  as 
appropriate,  the  contractor,  the  Supply 
and  Equipment  Management  Officer 
(SEMO)  and  other  Federal  agencies  in 
all  actions  relating  to  the  proper  and 
timely  disposal  of  contractor  inventory; 

(1)  Approving  the  method  of  sale, 
evaluating  bids,  and  approving  sale 
prices  for  any  contractor-conducted 
sales; 

(m)  Recommending  the 
reasonableness  of  selling  expenses 
related  to  any  contractor-conducted 
sales; 

(n)  Securing  antitrust  clearance,  as 
required;  and 

(o)  Advising  the  contracting  officer  on 
all  property  disposal  matters. 

1845.7207    Declaration  of  excess  property. 

A  problem  often  disclosed  by  system 
analysis  is  the  failure  of  a  contractor  to 
report  Government  property  not  needed 
in  performance  of  the  contract  (excess). 
The  property  administrator  shall  fully 
document  and  report  any  such  finding 
to  the  administrative  contracting  officer. 
After  a  report  of  excess  received  from  a 
contractor  has  been  referred  to  the  plant 
clearance  officer  for  screening  and 
ultimate  disposition,  the  property 
administrator  shall  ensure  prompt 
disposition.  For  centrally  reportable 
plant  equipment,  the  property 
administrator  shall — 

(a)  Assure  the  preparation  and 
submission  of  individual  reports 
required  of  the  contractor; 

(b)  Verify  the  permit  certifications 
required  by  the  forms;  and 

(c)  Transmit  the  report  to  the  NASA 
Industrial  Property  Officer. 
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1845.7208    Closure  of  contracts. 

1845.7208-1     Completion  or  termination. 
Upon  completion  or  termination  of  a 
contract,  the  property  administrator 
shall— 

(a)  Monitor  the  actions  of  the 
contractor  in  returning  excess 
Government  property  not  referred  to  the 
plant  clearance  officer;  and 

(b)  Advise  the  cognizant  plant 
clearance  officer  as  to  the  existence  at  a 
contractor's  plant  of  residual  property 
requiring  disposal. 

1845.7208-2     Final  review  and  closing  of 
contracts. 

(a)  When  informed  that  disposition  of 
Government  property  under  a  contract 
has  been  completed,  the  property 
administrator  shall  perform  a  final 
review  and  sign  a  determination  that — 

(1)  Disposition  of  Government 
property  has  been  properly 
accomplished  and  documented; 

(2)  Adjustment  documents,  including 
any  request  of  the  contractor  for  relief 
from  responsibility,  have  been 
processed  to  completion; 

(3)  Proceeds  from  disposals  or  other 
property  transactions,  including 
adjustments,  have  been  properly 
credited  to  the  contract  or  paid  to  the 
Government  as  directed  by  the 
contracting  officer; 

(4)  All  questions  regarding  title  to 
property  fabricated  or  acquired  under 
the  contract  have  been  resolved  and 
appropriately  documented;  and 

(5)  The  contract  property  control 
record  file  is  complete  and  ready  for 
retirement. 

(b)  When  final  review  pursuant  to 
paragraph  (a)  of  this  section  reveals  that 
such  action  is  proper,  the  property 
administrator  shall  accomplish  and  sign 
a  DD  Form  1593.  Contract 
Administration  Completion  Record,  or 
equivalent. 

(c)  The  executed  DD  Form  1593  shall 
be  forwarded  to  the  contracting  officer, 
the  Property  Summary  Data  Record 
shall  be  so  annotated,  and  the 
contracting  officer  shall  include  it  in  the 
contract  file. 

1845.7209    Special  subjects. 

1845.7209-1     Government  property  at 
alternate  locations  of  the  prime  contractor 
and  subcontractor  plants. 

(a)  Government  property  provided  to 
a  prime  contractor  may  be  located  at 
other  plants  of  the  prime  contractor  or 
at  subcontractor  locations.  The  prime 
contractor  is  accountable  and 
responsible  to  the  Government  for  this 
property- 
lb)  A  Government  property 
administrator  cognizant  of  the  location 


of  the  property  shall  normally  be 
designated  to  (1)  perform  required 
surveys  of  the  property  control  system 
and  (2)  exercise  surveillance  over  the 
property  as  a  supporting  responsibility. 

(c)  If  the  property  administrator 
determines  that  supporting  property 
administration  is  required,  he  or  she 
shall  write  the  cognizant  contract 
administration  office  asking  that  a 
property  administrator  be  assigned.  The 
request  for  supporting  property 
administration  shall  include — 

(1)  The  name  and  address  of  the 
prime  contractor; 

(2)  The  prime  contract  number; 

(3)  The  name  and  address  of  the 
alternate  location  of  the  prime 
contractor,  or  of  the  subcontractor 
where  the  property  .will  be  located; 

(4)  A  listing  of  the  property  being 
furnished,  or,  if  property  is  being 
acquired  locally,  a  statement  to  this 
effect;  and 

(5)  A  copy  of  the  subcontract  or  other 
document  under  which  the  property 
will  be  furnished  or  acquired. 

(d)  Concurrent  with  the  action  cited 
in  paragraph  (c)  of  this  section,  the 
property  administrator  shall  ascertain 
whether  the  prime  contractor  will 
perform  the  necessary  reviews  and 
surveillance  with  the  contractor's  own 
personnel,  or  elect  to  rely  upon  the 
system  approval  and  continuing 
surveillance  by  a  supporting  property 
administrator  of  the  property  control 
system  at  the  alternate  location  or 
subcontractor  plant.  If  the  prime 
contractor  advises  that  it  will  accept  the 
findings  of  a  supporting  property 
administrator,  a  statement  in  writing  to 
that  effect  shall  be  obtained.  If  the  prime 
contractor  does  not  so  elect,  it  will  be 
required  to  perform  the  requisite 
reviews  and  surveillance  and  document 
its  actions  and  findings. 

(e)  If  a  single  item  or  limited 
quantities  of  property  will  be  located  at 
an  alternate  location  or  subcontractor 
plant,  the  property  administrator  may 
determine  that  supporting  property 
administration  is  unnecessary, 
provided — 

(1)  The  prime  contractor's  records 
adequately  reflect  the  location  and  use 
of  the  property; 

(2)  The  nature  of  the  property  is  such 
that  the  possibility  of  its  use  for 
unauthorized  purposes  is  unlikely;  and 

(3)  The  nature  of  the  property  is  such 
that  a  program  of  preventive 
maintenance  is  not  required. 

(f)  When  supporting  property 
administration  will  not  be  requested, 
the  services  of  a  property  administrator 
in  the  contract  administration  office 
cognizant  of  the  site  where  the  property 
is  located  may  be  requested  on  an 


occasional  basis  of  special  reviews  or 
such  other  support  as  may  be  necessary. 
Repeated  requests  for  assistance 
indicate  a  requirement  for  requesting 
supporting  property  administration. 

1845.7209-2     Loss,  damage,  or  destruction 
of  Government  property. 

(a)  Normally,  contract  provisions 
provide  for  assumption  of  risk  of  loss, 
damage,  or  destruction  of  Government 
property  as  described  by  the  following: 

(1)  Sealed-bid  and  certain  negotiated 
fixed-price  contracts  provide  that  the 
contractor  assumes  the  risk  for  all 
Govenunent  property  provided  under 
the  contract  (see  the  clause  at  FAR 
52.245-2,  Govenunent  Property  (Fixed- 
Price  Contracts)). 

(2)  Other  negotiated  fixed-price 
contracts  provide  that  the  contractor 
assumes  the  risk  for  all  Government 
property  provided  under  the  contract, 
with  the  exceptions  set  forth  in  the 
clause  at  FAR  52.245-2,  Alternate  I  and 
Alternate  II. 

(3)  Cost-reimbursement  contracts  (see 
the  clause  at  FAR  52.245-5, 
Government  Property  (Cost- 
Reimbursement,  Time-and-Material,  or 
Labor-Hour  Contracts))  provide  that  the 
Government  assumes  the  risk  for  all 
Government  property  provided  under 
the  contract  when  there  is  no  willful 
misconduct  or  lack  of  good  fait^  of  any 
of  the  contractor's  managerial  personnel 
as  defined  in  the  contract. 

(4)  There  are  certain  events  for  which 
the  Government  does  not  assume  the 
risk  of  loss,  damage,  or  destruction  of 
Government  property,  such  as  risks  the 
contract  expressly  requires  the 
contractor  to  insure  against.  Therefore, 
before  reaching  a  conclusion  or  making 
a  determination,  the  contracting  officer 
shall  obtain  property  administrator 
review  of  the  contract  clause  and  shall 
obtain  advice  from  appropriate  legal 
counsel  on  questions  of  legal  meaning 
or  intent. 

(5)  "Willful  misconduct"  may  involve 
any  intentional  or  deliberate  act  or 
failure  to  act  causing,  or  resulting  in, 
loss,  damage,  or  destruction  of 
Government  property. 

(6)  "Lack  of  good  faith"  may  involve 
gross  neglect  or  disregard  of  the  terms 
of  the  contract  or  of  appropriate 
directions  of  the  contracting  officer  or 
the  contracting  officer's  authorized 
representatives.  Examples  of  lack  of 
good  faith  may  be  demonstrated  by  the 
failure  of  the  contractor's  managerial 
personnel  to  establish  and  maintain 
proper  training  and  supervision  of 
employees  and  proper  application  of 
controls  in  compliance  with 
instructions  issued  by  authorized 
Government  personnel. 
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(b)  If  part  of  the  contractor's  system  is 
found  to  be  unsatisfactory,  the  property 
administrator  shall  increase  surveillance 
of  that  part  to  prevent,  to  the  extent 
possible,  any  loss,  damage,  or 
destruction  of  Government  property. 
The  property  administrator  shall  give 
special  attention  to  reasonably  ensuring 
that  any  loss,  damage,  or  destruction 
occurring  during  a  period  when  a 
contractor's  system  is  not  approved  is 
identified  before  approval  or 
reinstatement  of  approval. 

1845.7209-3    Loss,  damage,  or  destruction 
of  Government  property  while  in 
contractor's  possession  or  control. 

(a)  The  property  administrator  shall 
require  the  contractor  to  report  any  loss, 
damage,  or  destruction  of  t^overnment 
property  in  its  possession  or  control 
(including  property  in  the  possession  or 
control  of  subcontractors)  as  soon  as  it 
becomes  known. 

(b)  When  physical  inventories, 
consumption  analyses,  or  other  actions 
disclose  consumption  of  Government 
property  considered  uru-easonable  by 
the  property  administrator  or  loss, 
damage,  or  destruction  of  Government 
property  not  reported  by  the  contractor, 
the  property  administrator  shall  prepare 
a  statement  of  the  items  and  amount 
involved.  This  statement  shall  be 
furnished  to  the  contractor  for 
investigation  and  submission  of  a 
written  report  to  the  property 
administrator  relative  to  the  incidents 
reported. 

(c)  The  contractor's  reports  referenced 
in  paragraphs  (a)  and  (b)  of  this  section 
shall  contain  factual  data  as  to  the 
circumstances  surrounding  the  loss, 
damage,  destruction,  or  excessive 
consumption,  including — 

(1)  The  contractor's  name  and  the 
contract  number; 

(2)  A  description  of  items  lost, 
damaged,  destroyed,  or  unreasonably 
consumed; 

(3)  The  cost  of  property  lost,  damaged, 
destroyed,  or  unreasonably  consumed 
and  cost  of  repairs  in  instances  of 
damage  (in  event  actual  cost  is  not 
known,  use  a  reasonable  estimate); 

(4)  The  date,  time  (if  pertinent),  and 
cause  or  origin  of  the  loss,  damage, 
destruction,  or  consumption; 

(5)  Known  interests  in  any 
commingled  property  of  which  the 
Government  property  lost,  damaged, 
destroyed,  or  unreasonably  consumed  is 
(or  was)  a  part; 

(6)  Insurance,  if  any.  covering  the 
Government  property  or  any  part  or 
interest  in  any  commingled  property; 

(7)  Actions  taken  by  the  contractor  to 
prevent  further  loss,  damage, 
destruction,  or  unreasonable 


consumption  and  to  prevent  repetition 
of  similar  incidents;  and 

(8)  Other  facts  or  circumstances 
relevant  to  determining  liability  and 
responsibility  for  repair  or  replacement. 

(d)  The  property  administrator  shall 
investigate  the  incident  to  the  degree 
required  to  reach  a  valid  and 
supportable  conclusion  as  to  the 
contractor's  liability  for  the  loss, 
damage,  destruction,  or  unreasonable 
consumption  under  the  terms  of  the 
contract,  and  the  course  of  action 
required  to  conclude  the  adjustment 
action.  When  required,  the  assistance  of 
the  quality  assurance  representative, 
industrial  specialist,  insurance  officer, 
legal  counsel,  or  other  technician  will 
be  secured.  When  the  contractor 
acknowledges  liability,  the  property 
administrator  shall  forward  a  copy  of 
the  credit  memorandum  or  other 
adjusting  document  to  the 
administrative  contracting  officer  and 
auditor,  if  appropriate,  to  assure  proper 
credit.  If  analysis  of  contract  provisions 
and  circumstances  establishes  that  the 
loss,  damage,  destruction,  or 
consumption  constitutes  a  risk  assumed 
by  the  Government,  the  property 
administrator  shall  so  advise  the 
contractor  in  writing,  thereby  relieving 
the  contractor  of  responsibility  for  the 
property.  A  copy  of  the  documentation 
and  notification  to  the  contractor  shall 
be  retained  in  the  Contract  Property 
Control  Data  File  for  the  contract. 

(e)(1)  If  the  property  administrator 
concludes  that  the  contractor  is  liable 
for  the  loss,  damage,  destruction,  or 
uru'easonable  consumption  of 
Government  property,  he  or  she  shall 
forward  the  complete  file  with 
conclusions  and  recommendations  to 
the  contracting  officer  for  review  and 
determination.  The  file  shall  contain — 
(i)  A  statement  of  facts  as  supported 
by  investigation; 

(ii)  Recommendations  as  to  the 
contractor's  liability  and  its  amount; 

(iii)  Recommendations  as  to  action  to 
be  taken  with  regard  to  third  party 
liability,  if  appropriate; 

(iv)  Requirements  for  disposition, 
repair,  or  replacement  of  damaged 
property;  and 
(v)  Other  pertinent  comments. 
(2)  A  copy  of  the  contracting  officer's 
determination  shall  be  furnished  to  the 
contractoi;and  the  property 
administrator,  and  a  copy  shall  be 
retained  in  the  contracting  officer's  files. 
The  property  administrator's  copy  shall 
be  filed  in  the  Contract  Property  Control 
Data  File  for  the  contract  when  all 
pertinent  actions,  such  as  compensation 
to  the  Government  or  repair  or 
replacement  of  the  property,  have  been 
completed. 


1845.7209-4    Financial  reports. 

The  property  administrator  is 
responsible  for  obtaining  financial 
reports  as  prescribed  in  1845.505-14  for 
all  assigned  contracts.  Reports  shall  be 
accumulated,  reviewed  and  distributed 
as  required.  Contractors  are  required  to 
submit  separate  reports  on  each  contract 
that  contains  the  property  reporting 
clause  (see  1852.245-73)  except  as 
noted  in  1845.7101-4(c). 

1845.7210    Contractor  utilization  of 
Government  property. 

1845.7210-1     Utilization  surveys. 

(a)  The  property  administrator  is 
responsible  for  ensuring  that  the 
contractor  has  effective  procedures  for 
evaluating  Government  property 
utilization.  However,  when  necessary, 
the  contract  administration  office  shall 
provide  specialists  qualified  to  perform 
the  technical  portion  of  utilization 
surveys  to  assist  the  property 
administrator  in  determining  the 
adequacy  of  these  procedures. 

(b)  Upon  assignment  of  an  initial 
contract  under  which  Government- 
owned  plant  equipment  in  particular 
will  be  provided  to  a  contractor,  the 
property  administrator  shall  ensure  that 
the  contractor  has  established  effective 
procedures  and  techniques  for 
controlling  its  utilization.  The  property 
administrator,  with  the  assistance  of 
technical  specialists,  if  necessary,  shall 
evaluate  these  procedures.  A  record  of 
the  evaluation  shall  be  prepared  and 
become  a  part  of  the  property 
administration  file.  If  the  procedures  are 
determined  inadequate,  the  record  shall 
identify  the  deficiencies  and  the    . 
corrective  actions  necessary.  If  the 
deficiencies  are  not  corrected  by  the 
contractor,  the  property  administrator 
shall  promptly  refer  the  matter  to  the 
contracting  officer. 

(c)  The  property  administrator  shall 
perform  annual  surveys  of  the 
contractor's  procedures  related  to 
utilization  of  Government-owned  plant 
equipment.  At  contractor  facilities 
having  a  substantial  quantity  of  plant 
equipment,  the  surveys  should  normally 
be  conducted  on  a  continual  basis, 
reviewing  equipment  utilization  records 
and  physically  observing  a  group  of 
preselected  items  during  each  portion  of 
the  survey.  Surveys  shall  be  conducted 
to  the  degree  determined  necessary, 
considering  the  findings  of  prior  surveys 
and  the  contractor's  performance  history 
in  identifying  and  declaring  equipment 
excess  to  authorized  requirements.  The 
contractor  shall  be  required  to  justify,  by 
specific  Government  programs,  the 
retention  of  all  Government-owned 
plant  equipment.  The  property 
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administrator  shall  make  maximum  use 
of  contractor's  machine  loading  data, 
order  boards,  production  planning 
records,  machine  time  records,  and 
other  production  control  methods. 

(d)  "The  property  administrator  shall 
conduct  a  special  survey  when  a 
significant  change  occurs  in  the 
contractor's  production  schedules,  such 
as  a  termination,  completion  of  a 
contract,  or  a  major  adjustment  in  a 
program.  Special  surveys  may  be 
limited  to  a  given  department,  activity, 
or  division  of  a  contractor's  operation. 

(e)  In  the  absence  of  adequate 
justification  for  retention,  the  contractor 
shall  identify  and  report  Government- 
owned  plant  equipment  in  accordance 
with  FAR  45.502(g)  and  45.509-2(b)(4). 
Items  that  are  part  of  approved  inactive 
package  plants  or  standby  lines  are 
exempted  from  utilization  surveys.  The 
contracting  officer  shall  ascertain 
periodically  whether  existing 
authorizations  for  standby  or  lay-away 
requirements  are  current. 

1 845.721 0-2    Records  of  surveys. 

The  property  administrator  shall 
prepare  a  record  incorporating  written 
findings,  conclusions,  and 
recommendations  at  the  conclusion  of 
each  survey.  If  appropriate,  the  property 
administrator's  record  may  be  limited  to 
a  statement  expressing  concurrence 
with  the  reports  of  other  specialists.  The 
property  administrator  shall  retain  one 
copy  of  each  record  in  the  property 
administration  file. 

PART  1852— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

1852.204-76    [Ammded] 

48—49.  In  the  introductory  text  to 
section  1852.204-76,  the  citation 
"1804.470-3"  is  revised  to  read 
"1804.470-4". 

1852.216-76    [Amended] 

50.  In  the  introductory  text  to  section 
1852.216-76,  the  citation  "1816.405- 
70(a)"  is  revised  to  read  "1816.406- 
70(a)". 

51.  In  the  asterisked  brackets  within 
the  clause  to  section  1852.216-76,  the 
citation  "1816.404-272(a)"  is  revised  to 
read  "1816.405-272(a)". 

52.  In  the  introductory  text  of 
ALTERNATE  I  to  the  clause  to  section 
1852.216-76.  the  citation  "1816.405- 
70(a)"  is  revised  to  read  "1816.406- 
70(a)". 

1852.21fr-77    [Amended] 

53.  In  the  introductory  text  to  section 
1852.216-77.  the  citation  "1816.405- 
70(b)"  is  revised  to  read  "1816.40&- 
70(b)". 


54.  In  the  asterisked  brackets  within 
the  clause  to  section  1852.216-77,  the 
citation  "1816.404-272(a)"  is  revised  to 
read"1816.405-272(a)". 

1852.216-83    [Amended] 

55.  In  the  introductory  text  to  section 
1852.216-83,  the  citation  "1816.405- 
70(c)"  is  revised  to  read  "1816.406- 
70(c)". 

1852.216-84    [Amended] 

56.  In  the  introductory  text  to  section 
1852.216-84,  the  citation  "1816.405- 
70(d)"  is  revised  to  read  "1816.406- 
70(d)". 

1852.216-85    [Amended] 

57.  In  the  introductory  text  to  section 
1852.216-85,  the  citation  "1816.405- 
70(e)"  is  revised  to  read  "1816.406- 
70(e)". 

1852.216-88    [Amended] 

58.  In  the  introductory  text  to  section 
1852.216-88,  the  citation  "1816.405- 
70(f)"  is  revised  to  read  "1816.406- 
70(f)". 

59.  Section  1852.216-89  is  revised  to 
read  as  follows: 

1855.216-89    Assignment  and  Release 
Fonns. 

As  prescribed  in  1816.307-70(f), 
insert  the  following  clause: 

Anignment  and  Releaae  Forms 

(Date  of  Publication) 

The  Contractor  shall  use  the  following 
forms  to  fulfill  the  assignment  and  release 
requirements  of  FAR  clsuso  52.21&-7, 
Allowable  Cost  and  Payment,  and  FAR 
clause  52.216-13.  Allowable  Cost  and 
Payment  (Facilities): 

NASA  Form  778,  Contractor's  Release; 

NASA  Form  779,  Assignee's  Release; 

NASA  Form  780,  Contractor's  Assignment 
of  Refunds,  Rebates,  Credits,  and  Other 
Amounts;  and 

NASA  Form  781,  Assignee's  Assignment  of 
Refunds,  Rebates,  Credits,  and  Other 
Amounts. 

Computer  generated  forms  are  acceptable, 
provided  that  they  comply  with  FAR  clause 
52.253-1,  Computer  Generated  Forms. 

(End  of  clause) 

60.  Sections  1852.219-73,  1852.219- 
75.  1852.219-76,  and  1852.219-77  are 
revised  to  read  as  follows: 

1852.219-73    Small,  Small  Disadvantaged, 
and  Women-Owned  Small  Business 
Subcontracting  Plan. 

As  prescribed  in  1819.708-70(a), 
insert  the  following  provision: 

Small,  Small  Disadvantaged  and  Women- 
Owned  Small  Business  Subcontracting  Plan 

(Date  of  Publication) 

(a)  This  provision  is  not  applicable  to  small 
business  concerns. 

(b)  The  contract  exp)ected  to  result  from 
this  solicitation  will  contain  FAR  clause 


52.219-9,  "Small.  Small  Disadvantaged,  and 
Women-Owned  Small  Business 
Subcontracting  Plan."  The  apparent  low 
bidder  must  submit  the  complete  plan  within 
[Insert  number  of  days]  calendar  days  after 
request  by  the  Contracting  Officer, 
(End  of  provision) 


1 852.21 9-75    Small,  Small  Disadvantaged, 
and  WomervOwned  Small  Busir>ess 
Subcontracting  Reporting. 

As  prescribed  in  1819.708- 70(b). 
insert  the  following  clause: 

Small.  Small  Disadvantaged,  and  Women- 
Owned  Small  Business  Subcontracting 
Reporting 

(Date  of  Publication) 

(a)  The  Contractor  shall  submit  the 
Summary  Sutx:ontract  Report  (Standard 
Form  (SF)  295)  semiannually  for  the 
reporting  f>eriods  specified  in  block  4  of  the 
form.  All  other  instructions  for  SF  295 
remain  in  effect. 

fb)  The  Contractor  shall  include  this  clauss 
in  all  subcontracts  that  include  the  clause  at 
FAR  52.219-9. 
(End  of  clause) 

1852.219-76    NASA  8  Percmit  Goal. 

As  prescribed  in  1819.7003  insert  the 
following  clause: 

NASA  8  Percent  Goal 

(Date  of  Publication) 

(a)  Definitions. 

Historically  Black  Colleges  or  University,  as 
used  in  this  clause  means  an  institution 
determined  by  the  Secretary  of  Education  to 
meet  the  requirements  of  34  CFR  Section 
608.2.  The  term  also  includes  any  nonprofit 
research  institution  that  was  an  integral  part 
of  such  a  college  or  university  before 
November  14,  1986. 

Minority  institutions,  as  used  in  this 
clause,  means  an  institution  of  higher 
education  meeting  the  requirements  of 
section  1046(3)  of  the  Higher  Education  Act 
of  1965  (20  U.S.C.  n35d-5(3))  which  for  the 
purposes  of  this  clause  includes  a  Hispanic- 
serving  institution  of  higher  education  as 
defined  in  section  316(b)(1)  of  the  Act  (20 
U.S.C.  1059c(b)(l)). 

Small  disadvantaged  business  concern,  as 
used  in  this  clause,  means  a  small  business 
concern  that  (1)  is  at  least  51  percent 
unconditionally  owned  by  one  or  more 
individuals  who  are  both  socially  and 
economically  disadvantaged,  or  a  publicly 
owned  business  having  at  least  51  percent  of 
its  stock  unconditionally  owned  by  one  or 
more  socially  and  economically 
disadvantaged  individuals,  and  (2)  has  its 
management  and  daily  business  controlled 
by  one  or  more  such  individuals.  This  term 
also  means  a  small  business  concern  that  is 
at  least  51  percent  unconditionally  owned  by 
an  economically  disadvantaged  Indian  tribe 
or  Native  Hawaiian  Organization,  or  a 
publicly  owned  business  having  at  least  51 
{jercent  of  its  stock  unconditionally  owned 
by  one  or  more  of  these  entities,  which  has 
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its  management  and  daily  business 
controlled  by  members  of  an  economically 
disadvantaged  Indian  tribe  or  Native 
Hawaiian  Organization,  and  which  meets  the 
requirements  of  13  CFR  124. 

Women-owned  small  business  concern,  as 
used  in  this  clause,  means  a  small  business 
concern  (1)  which  is  at  least  51  percent 
owned  by  one  or  more  women  or,  in  the  case 
of  any  publicly  owned  business,  at  least  51 
percent  of  the  stock  of  which  is  owned  by 
one  or  more  women,  and  (2)  whose 
management  and  daily  business  operations 
are  controlled  by  one  or  more  women. 

(b)  The  NASA  Administrator  is  required  by 
statute  to  establish  annually  a  goal  to  make 
available  to  small  disadvantaged  business 
concerns.  Historically  Black  Colleges  and 
Universities,  minority  institutions,  and 
women-owned  smalt  business  concerns,  at 
least  8  percent  of  NASA's  procurement 
dollars  under  prime  contracts  or  subcontracts 
awarded  in  support  of  authorized  programs, 
including  the  space  station  by  the  time 
operational  status  is  obtained. 

(c)  The  contractor  hereby  agrees  to  assist 
NASA  in  achieving  this  goal  by  using  its  best 
efforts  to  award  subcontracts  to  such  entities 
to  the  fullest  extent  consistent  with  efficient 
contract  performance. 

(d)  Contractors  acting  in  good  faith  may 
rely  on  written  representations  by  their 
subcontractors  regarding  their  status  as  small 
disadvantaged  business  concerns, 
Historically  Black  Colleges  and  Universities, 
minority  institutions,  and  women-owned 
small  business  concerns. 

(End  of  clause) 

1 852.21  »-77    NASA  Mentor-Protege 
Program. 

As  prescribed  in  1819.7219(a),  insert 
the  following  clause: 

NASA  Mentor-Protege  Program 

(Date  of  Publication) 

(a)  Prime  contractors,  including  certain 
small  businesses,  are  encouraged  to 
participate  in  the  NASA  pilot  Mentor-Protege 
Program  for  the  purpose  of  providing 
developmental  assistance  to  eligible  protege 
entities  to  enhance  their  capabilities  and 
increase  their  participation  in  NASA 
contracts. 

(b)  The  pilot  Program  consists  of: 

(1)  Mentor  firms,  which  are  large  prime 
contractors  with  at  least  one  active 
subcontracting  plan  or  eligible  small 
businesses; 

(2)  Proteges,  which  are  subcontractors  to 
the  prime  contractor,  include  small 
disadvantaged  business  concerns,  women- 
owned  small  business  concerns.  Historically 
Black  Colleges  and  Universities,  and 
minority  institutions  meeting  the 
qualifications  specified  in  NASA  FAR 
Supplement  (NFS)  1819.7209. 

(3)  Mentor-protege  agreements,  approved 
by  the  NASA  Office  of  Small  and 
Disadvantaged  Business  Utilization 
(OSDBU): 

(4)  Potential  for  payment  of  additional 
award  fee  for  voluntary  participation  and 
successful  performance  in  the  Mentor- 
Protege  Program. 


(c)  Mentor  participation  in  the  Program, 
described  in  NFS  1819.72,  means  providing 
technical,  managerial  and  financial 
assistance  to  aid  proteges  in  developing 
requisite  high-tech  expertise  and  business 
systems  to  compete  for  and  successfully 
perform  NASA  contracts  and  subcontracts. 

(d)  Contractors  interested  in  participating 
in  the  pilot  program  are  encouraged  to 
contact  the  NASA  OSDBU,  Washington.  DC 
20546,  (202)  358-2088,  for  further 
information. 

(End  of  clause) 

1852.219-78    [Removed] 

61.  Section  1852.219-78  is  removed. 

62.  Section  1852.219-79  is  revised  to 
read  as  follows: 

1852.219-79    Mentor  Requirenr>ents  and 
Evaluation. 

As  prescribed  in  1819.7219(b),  insert 
the  following  clause: 

Mentor  Requirements  and  Evaluation 

(Date  of  Publication) 

(a)  The  purpose  of  the  NASA  Mentor- 
Protege  Program  is  for  a  NASA  prime 
contractor  to  provide  developmental 
assistance  to  certain  subcontractors 
qualifying  as  proteges.  Eligible  proteges 
include  small  disadvantaged  business 
concerns,  women-owned  small  business 
concerns,  Historically  Black  Colleges  and 
Universities,  and  minority  institutions 
meeting  the  qualifications  specified  in  NASA 
FAR  Supplement  (NFS)  1819.7209. 

(b)  NASA  will  evaluate  the  contractor's 
performance  through  the  Performance 
Evaluation  process.  The  evaluation  will 
consider  the  following: 

(1)  Specific  actions  taken  by  the  contractor, 
during  the  evaluation  period,  to  increase  the 
participation  of  proteges  as  subcontractors 
and  suppliers; 

(2)  Sp>ecific  actions  taken  by  the  contractor 
during  this  evaluation  period  to  develop  the 
technical  and  corporate  administrative 
expertise  of  a  protege  as  defined  in  the 
agreement; 

(3)  To  what  extent  the  protege  has  met  the 
developmental  objectives  in  the  agreement; 
and 

(4)  To  what  extent  the  firm's  participation 
in  the  Mentor-Protege  Program  resulted  in 
the  protege  receiving  competitive  contract(s) 
and  subcontract(s)  from  private  firms  and 
agencies  other  than  the  mentor. 

(c)  Semi-aimual  reports  shall  be  submitted 
by  the  mentor  to  the  NASA  Mentor-Protege 
program  manager,  NASA  Headquarters 
OSDBU,  to  include  information  as  outlined 
in  paragraph  (b). 

(d)  The  mentor  will  notify  the  OSDBU  and 
the  contracting  officer,  in  writing,  as  least  30 
days  in  advance  of  the  mentor  firm's  intent 
to  voluntarily  withdraw  fitim  the  program  or 
upon  receipt  of  a  protege's  notice  to 
withdraw  fit>m  the  Program; 

(e)  Mentor  and  protege  firms  will  submit  a 
"lessons  learned"  evaluation  to  the  NASA 
OSDBU  at  the  conclusion  of  the  pilot 
Program  period  or  the  conclusion  of  their 
effort  whichever  comes  first.  At  the 
conclusion  of  each  year  in  the  Mentor- 


Protege  Program,  the  mentor  and  protege,  as 
appropriate,  will  formally  brief  the  NASA 
Mentor-Protege  program  manager,  the 
technical  program  manager,  and  the 
contracting  officer  during  a  formal  program 
review  regarding  Program  accomplishments 
as  pertains  to  the  approved  agreement. 

(f)  NASA  may  terminate  mentor-protege 
agreements  and  exclude  mentor  or  protege 
firms  from  participating  in  the  NASA 
program  if  NASA  determines  that  such 
actions  are  in  NASA's  interest.  These  actions 
shall  be  approved  by  the  NASA  OSDBU. 
NASA  shall  terminate  an  agreement  by 
delivering  to  the  contractor  a  Notice 
specifying  the  reason  for  termination  and  the 
effective  date.  Termination  of  an  agreement 
does  not  constitute  a  termination  of  the 
subcontract  between  the  mentor  and  the 
protege.  A  plan  for  accomplishing  the 
subcontract  effort  should  the  agreement  be 
terminated  shall  be  submitted  with  the 
agreement  as  required  in  NFS  1819.7213(h). 
(End  of  clause) 

1852.222-70    [Removed] 

63.  Section  1852.222-70  is  removed. 

1852.225-71    [Amended] 

64.  In  the  introducto^  text  to  section 
1852.225-71,  the  citation  "1825.205- 
70"  is  revised  to  read  "1825.207-70". 

1852.227-11    [Antended] 

65.  In  the  introductory  text  to  section 
1852.227-11,  the  citation  "1827.373(a)" 
is  revised  to  read  "1827.303-70(a)". 

1852.227-14    [Amended] 

66.  In  the  introductory  text  to  section 
1852.227-14,  the  citation  "1827.409(e)" 
is  revised  to  read  "1827.409(a)". 

1852.227-17    [Amended] 

67.  In  the  introductory  text  to  section 
1852.227-17,  the  citation  "1827.405(c)" 
is  revised  to  read  "1827.409(i)". 

1852.227-19    [Amended] 

68.  In  paragraph  (a)  to  section 
1852.227-19,  the  citation  "1827.409(f)" 
is  revised  to  read  "1827.409(k)(i)". 

69.  In  paragraph  (b)  to  section 
1852.227-19,  the  citation  "1827.409(g)" 
is  revised  to  read  "1827.409(k)(ii)". 

1852.227-70    [Amended] 

70.  In  the  introductory  text  to  section 
1852.227-70,  the  citation  "1827.373(b)" 
is  revised  to  read  "1827.303-70(b)". 

1852.227-71    [Amended] 

71.  In  the  introductory  text  to  section 
1852.227-71,  the  citation  "1827.373(d) 
is  revised  to  read  "1827.303-70(c)". 

1852.227-72    [Amended] 

72.  In  the  introductory  text  to  section 
1852.227-72.  the  citation  "1827.373(e)" 
is  revised  to  read  "1827.303-70(d)". 

73.  In  section  1852.227-72,  the  date  of 
the  clause  "(APR  1984)"  is  revised  to 
read  "(Insert  date  of  publication),  and  in 
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paragraph  (b)  of  the  clause,  the  citation 
"1827.375-3"  is  revised  to  read 
1827.305-370". 

1852.227-84    [Amended] 

74.  In  the  introductory  text  to  Sbction 
1852.227-84,  the  citation  "1827.373(f)" 
is  revised  to  read  '•1827.303-70(e)". 

1852.227-85    [Amended] 

75.  In  the  introductory  text  to  section 
"1852.227-85,  the  citation 
"1827.373(c)(1)"  is  revised  to  read 
"1827.303-70(f)". 

1852.227-86    [Amended] 

76.  In  the  introductory  text  to  section 
1852.227-86,  the  citation  "1827.409(h)" 
is  revised  to  read  "1827,409-70". 

1852.239-70    [Amended] 

77.  In  the  introductory  text  to  section 
1852.239-70,  the  citation 
"1836.106(a)(1)"  is  revised  to  read 
"1839.106-70(a)(l)". 

1852.242-70    [Amended] 

78.  In  the  introductory  text  to  section 
1852.242-70,  the  citation  "1842.7001" 
is  revised  to  read  "1842.271". 

1852.242-72    [Amended] 

79-80.  In  the  introductory  text  to 
section  1852.242-72.  the  citation 
"1842.7003(a)"  is  revised  to  read 
"1842.7001(a)". 

81.  In  the  introductory  text  to 
ALTERNATE  I  within  the  clause  to 
section  1852.242-72,  the  citation 
"1842.7003(b)"  is  revised  to  read 
"1842.7001(b)". 

82.  In  the  introductory  text  to 
ALTERNATE  II  within  the  clause  to 
section  1852.242-72,  the  citation 
"1842.7003(c)"  is  revised  to  read 
"1842.7001(c)". 

83.  Section  1852.242-73  is  revised  to 
read  as  follows: 

1852.242-73    NASA  Contractor  Financial 
Management  Reporting. 

As  prescribed  in  1842.7202,  insert  the 
following  clause: 

NASA  Contractor  Financial  Management 
Reporting 

(Date  of  Publication) 

(a)  The  Contractor  shall  submit  NASA 
Contractor  Financial  Management  Reports  on 
NASA  Forms  533  in  accordance  with  the 
instructions  in  NASA  Policy  Guidance  (NPG) 
9501.2,  NASA  Contractor  Financial 
Management  Reporting,  and  on  the  reverse 
side  of  the  forms,  as  supplemented  in  the 
Schedule  of  this  contract.  The  detailed 
reporting  categories  to  be  used,  which  shall 
correlate  with  technical  and  schedule 
reporting,  shall  be  set  forth  in  the  Schedule. 
Contractor  implementation  of  reporting 
requirements  under  this  clause  shall  include 
NASA  approval  of  the  definitions  of  the 
content  of  each  reporting  category  and  give 


due  regard  to  the  Contractor's  established 
financial  management  information  system. 

fb)  Lower  level  detail  used  by  the 
Contractor  for  its  own  management  purposes 
to  vali(fete  information  provided  to  NASA 
shall  be  compatible  with  NASA 
requirements. 

(c)  Reports  shall  be  submitted  in  the 
number  of  copies,  at  the  time,  and  in  the 
manner  set  forth  in  the  Schedule  or  as 
designated  in  writing  by  the  Contractor 
Officer.  Upon  completion  and  acceptance  by 
NASA  of  all  contract  line  items,  the 
Contracting  Officer  may  direct  the  Contractor 
to  submit  Form  533  reports  on  a  quarterly 
basis  only,  report  only  when  changes  in 
actual  cost  incur,  or  suspend  reporting 
altogether. 

(d)  The  Contractor  shall  ensure  that  its 
Form  533  reports  include  accurate 
subcontractor  cost  data,  in  the  proper 
reporting  categories,  for  the  reporting  period. 

(e)  If  during  the  performance  of  this 
contract  NASA  requires  a  change  in  the 
information  or  reporting  requirements 
specified  in  the  Schedule,  or  as  provided  for 
in  paragraph  (a)  or  (c)  of  this  clause,  the 
Contracting  Officer  shall  effect  that  change  in 
accordance  with  the  Changes  clause  of  this 
contract. 

(End  of  clause) 

1852.242-74    [Removed] 

84.  Section  1852.242-74  is  removed. 

85.  Alternate  I  within  the  clause  of 
section  1852.243-70  is  revised  to  read 
as  follows: 


Engineering  change 


1852.243-70 
proposals. 

»         »         *         *        • 

Alternate  I 

(Date  of  Publication) 

As  prescribed  in  1843.205-70(b).  add  the 
following  paragraph  (f),  modified  to  suit 
contract  type,  to  the  basic  clause: 

(f)  If  the [price  or  estimated  cost] 

adjustment  proposed  for  any  contractor- 
originated  ECP  is [insert  a  percent  or 

dollar  amount  of  the  contract  price  or 
estimated  cost)  or  less,  the  ECP  shall  be 
executed  with  no  adjustment  to  the  contract 
[price  or  estimated  cost). 

86.  Sections  1852.245-70,  1852.245- 
71,  1852.245-77,  and  1852.245-79  are 
revised  to  read  as  follows: 

1 852.245-70    Contractor  Requests  for 
Government-Owned  Equipment. 

As  prescribed  in  1845.106-70(a), 
insert  the  following  clause: 

Contractor  Requests  for  Government-Owned 
Equipment 

(Date  of  Publication) 

(a)  "Equipment,"  as  used  in  this  clause, 
means  commercially  available  items  capable 
of  stand-alone  use.  including  those  to  be 
acquired  for  incorporation  into  special  test 
equipment  or  special  tooling. 

fb)(l)  Upon  determination  of  need  for  any 
Government-owned  equipment  item  for 
performance  of  this  contract,  the  contractor 


shall  provide  to  the  contracting  officer  a 
written  request  justifying  the  need  for  the 
equipment  and  the  reasons  why  contractor- 
owned  property  cannot  be  used,  citing  the 
applicable  FAR  or  contract  authority  for  use 
of  Government-owned  equipment. 
Equipment  being  acquired  as  a  deliverable 
end  item  listed  in  the  contract  or  as  a 
component  for  incorporation  into  a 
deliverable  end  item  listed  in  the  contract  is 
exempt  from  this  requirement. 

(2)  The  contractor's  request  shall  include  a 
description  of  the  item  in  sufficient  detail  to 
enable  the  Government  to  screen  its 
inventories  for  available  equipment  or  to 
purchase  equipment.  For  this  purpose,  the 
contractor  shall  (i)  prepare  a  separate  DD 
Form  1419.  DOD  Industrial  Plant  Equipment 
Requisition,  or  equivalent  format,  for  each 
item  requested  and  (ii)  forward  it  through  the 
contracting  officer  to  the  Industrial  Property 
Officer  at  the  cognizant  NASA  installation  at 
least  30  days  in  advance  of  the  date  the 
contractor  intends  to  acquire  the  item. 
Multiple  units  of  identical  items  may  be 
requested  on  a  single  form.  Instructions  for 
preparing  the  DD  Form  1419  are  contained  in 
NASA  FAR  Supplement  1845.7102.  If  a 
certificate  of  nonavailability  is  not  received 
within  that  period ,  the  contractor  may 
proceed  to  acquire  the  item,  subject  to  having 
obtained  contracting  officer  consent,  if 
required,  and  having  complied  with  any 
other  applicable  provisions  of  this  contract. 

(c)  Contractors  who  are  authorized  to 
conduct  their  own  screening  using  the  NASA 
Equipment  Management  System  (NEMS)  and 
other  Government  sources  of  excess  property 
shall  provide  the  evidence  of  screening 
results  with  their  request  for  contracting 
officer  consent.  Requests  to  purchase  based 
on  unsuitability  of  items  found  shall  include 
rationale  for  the  determined  unsuitability. 
[End  of  clause] 

1852.245-71     Installation-Accountable 
Government  Property. 

As  prescribed  in  1845.106-70(b), 
insert  the  following  clause: 

Installation-Accountable  Govermnent 
Property 

(Date  of  Publication) 

(a)  The  Govenmient  property  described  in 
the  clause  at  1852.245-77.  List  of 
Installation-Provided  Property  and  Services, 
shall  be  made  available  to  the  contractor  on 
a  no-charge  l)asis  for  use  in  performance  of 
this  contract.  This  property  shall  be  utilized 
only  within  the  physical  confines  of  the 
NASA  installation  that  provided  the 
property.  Under  this  clause,  the  Government 
retains  accountability  for.  and  title  to,  the 
property,  and  the  contractor  assumes  the 
following  user  responsibilities:  [Insert 
contractor  user  responsibilities). 

The  contractor  shall  establish  and  adhere 
to  a  system  of  written  procedures  for 
compliance  with  these  user  responsibilities. 
Such  procedures  must  include  holding 
employees  liable,  when  appropriate,  for  loss, 
damage,  or  destruction  of  Government 
property. 

(b)(1)  The  official  accountable 
recordkeeping,  physical  inventory,  financial 
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control,  and  reporting  of  the  property  subject 
to  this  clause  shall  be  retained  by  the 
Government  and  accomplished  by  the 
installation  Supply  and  Equipment 
Management  Officer  (SEMO)  and  Financial 
Management  Officer.  If  this  contract  provides 
for  the  contractor  to  acquire  property,  title  to 
which  will  vest  in  the  Government,  the 
following  additional  procedures  apply: 

(i)  The  contractor's  purchase  order  shall 
require  the  vendor  to  deliver  the  property  to 
the  installation  central  receiving  area; 

(ii)  The  contractor  shall  furnish  a  copy  of 
each  purchase  order,  prior  to  delivery  by  the 
vendor,  tg  the  installation  central  receiving 
area: 

(iii)  The  contractor  shall  establish  a  record 
of  the  property  as  required  by  FAR  45.5  and 
1845.5  and  furnish  to  the  Industrial  Property 
Officer  a  DD  Form  1149  Requisition  and 
Invoice/Shipping  Document  (or  installation 
equivalent)  to  transfer  accountability  to  the 
Government  within  5  worldng  days  afler 
receipt  of  the  property  by  the  contractor.  The 
contractor  is  accountable  for  all  contractor- 
acquired  property  until  the  property  is 
transferred  to  the  Government's 
accountability. 

(iv)  Contractor  use  of  Government  property 
at  an  off-site  location  and  off-site 
subcontractor  use  require  advance  approval 
of  the  contract mg  officer  and  notification  of 
the  SEMO.  The  contractor  shall  assume 
accountability  and  financial  reporting 
responsibility  for  such  property.  The 
contractor  shall  establish  records  and 
property  control  procedures  and  maintain  the 
property  in  accordance  with  the 
requirements  of  FAR  Part  45.5  until  its  return 
to  the  installation. 

(2)  After  transfer  of  accountability  to  the 
Government,  the  contractor  shall  continue  to 
maintain  such  internal  records  as  are 
necessary  to  execute  the  user  responsibilities 
identified  in  paragraph  (a)  and  document  the 
acquisition,  billing,  and  disposition  of  the 
property.  These  records  and  supporting 
documentation  shall  be  made  available,  upon 
request,  to  the  SEMO  and  any  other 
authorized  representatives  of  the  contracting 
officer. 

(End  of  clause) 

Alternate  I 

(March  1989) 

As  prescribed  in  1845.106-70(b)(2),  insert 
the  following  as  subparagraph  (b)(3)  of  the 
basic  clause: 

(3)  The  contractor  shall  not  utilize  the 
installation's  central  receiving  facility  for 
receipt  of  Contractor-acquired  property. 
However,  the  Contractor  shall  provide 
listings  suitable  for  establishing  accountable 
records  of  all  such  property  received,  on  a 
quarterly  basis,  to  the  Contracting  Officer  and 
the  Supply  and  Equipment  Management 
Officer. 


1852.245-77    List  of  Installation- 
Accountabte  Property  and  Sefvic«s. 

As  prescribed  in  1845.106-7C(h). 
insert  the  following  clause: 


List  of  Installation- Accountable  Property 
and  Services 

(Date  of  Publication) 

In  accordance  with  the  clause  at  1854.245- 
71,  Installation- Accountable  Government 
Property,  the  Contractor  is  authorized  use  of 
the  types  of  property  and  services  listed 
below,  to  the  extent  they  are  available,  in  the 
performance  of  this  contract  within  the 
physical  borders  of  the  installation  which 
may  include  buildings  and  space  owned  or 
directly  leased  by  NASA  in  close  proximity 
to  the  installation,  if  so  designated  by  the 
Contracting  Officer. 

(a)  Office  space,  work  area  space,  and 
utilities.  Government  telephones  are 
available  for  official  purposes  only;  pay 
telephones  are  available  for  contractor 
employees  for  unofficial  calls. 

(b)  General-  and  special-purpose 
equipment,  including  office  furniture. 

(1)  Equipment  to  be  made  available  is 

listed  in  Attachment [Insert  attachment 

number  or  "not  applicable"  if  no  equipment 
is  provided].  The  Government  retains 
accountability  for  this  property  under  the 
clause  at  1852.245-71,  Installation- 
Accountable  Government  Profwrty, 
regardless  of  its  authorized  location. 

(2)  If  the  Contractor  acquires  property,  title 
to  which  vests  in  the  Government  pursuant 
to  other  provisions  of  this  contract,  this 
property  also  shall  become  accountable  to  the 
Government  upon  its  entry  into  Government 
records  as  required  by  the  clause  at 
1852.245-71,  Installation-Accountable 
Government  Property. 

(3)  The  Contractor  shall  not  bring  to  the 
installation  for  use  under  this  contract  any 
property  owned  or  leased  by  the  Contractor, 
or  other  property  that  the  Contractor  is 
accountable  for  under  any  other  Government 
contract,  without  the  Contracting  Officer's 
prior  written  approval. 

(c)  Supplies  frcMn  stores  stock. 

(d)  Publications  and  blank  forms  stocked 
by  the  installation. 

(e)  Safety  and  fire  protection  for  Contractor 
personnel  and  facilities. 

(f)  Installation  service  facilities: 

[Insert  the  name  of  the  Eacilities  or  "None") 

(gj  Medical  treatment  of  a  first-aid  nature 
for  Contractor  persoimel  injuries  or  illnesses 
sustained  during  on-site  duty. 

(h)  Cafeteria  privileges  for  Contractor 
employees  during  normal  operating  hours. 

(i)  Building  maintenance  for  facilities 
occupied  by  Contractor  personnel. 

(j)  Moving  and  hauling  for  office  moves, 
movement  of  large  equipment,  and  delivery 
of  supplies.  Moving  services  shall  be 
provided  on-site,  as  approved  by  the 
Contracting  Officer. 

(k)  The  user  responsibilities  of  the 
Contractor  are  defined  in  paragraph  (a)  of  the 
clause  at  1852.245-71.  Installation- 
Accountable  Government  Property. 
(End  of  clause) 

1852.245-79    Use  of  Govemment-Owned 
Property. 

As  prescribed  in  1845.106-70(j), 
insert  the  following  provision: 


Use  of  Govemment-Owned  Property 

(Date  of  Publication] 

(a)  The  offeror  (    )  does,  (    )  does  not 
intend  to  use  in  performance  of  any  contract 
awarded  js  a  result  of  this  solicitation 
existing  Government-owned  facilities  (real 
property  or  plant  equipment),  special  test 
equipment,  or  special  tooling  (including  any 
property  offered  by  this  solicitation).  The 
offeror  shall  identify  any  offered  property  not 
intended  to  be  used.  If  the  offeror  does  intend 
to  use  any  of  the  above  items,  the  offeror 
must  furnish  the  following  information 
required  by  Federal  Acquisition  Regulation 
(FAR)  45.205(b),  and  NASA  FAR  Supplement 
(NFS)  1845.102-71: 

(1)  Identification  and  quantity  of  each  item. 
Include  the  item's  acquisition  cost  if  it  is  not 
property  offered  by  this  solicitation. 

(2)  For  property  not  offered  by  this 
solicitation,  identification  of  the  Government 
contract  under  which  the  property  is 
accountable  and  written  permission  for  its 
use  from  the  cognizant  Contracting  Officer. 

(3)  Amount  of  rent,  calculated  in 
accordance  with  FAR  45.403  and  the  clause 
at  FAR  52.245-9,  Use  and  Charges,  unless  the 
property  has  been  offered  on  a  rent-free  basis 
by  this  solicitation. 

(4)  The  dates  during  which  the  property 
will  be  available  for  use,  and  if  it  is  to  be 
used  in  more  than  one  contract,  the  amounts 
of  resp)ective  uses  in  sufficient  detail  to 
support  proration  of  the  rent.  This 
information  is  not  required  for  property 
offered  by  this  solicitation. 

(b)  The  offeror  (     )  does,  (    )  does  not 
request  additional  Government-provided 
property  for  use  in  performing  any  contract 
awarded  as  a  result  of  this  solicitation.  If  the 
offeror  requests  additional  Government- 
provided  property,  the  offeror  must  furnish — 

(1)  Identification  of  the  property,  quantity, 
and  estimated  acquisition  cost  of  each  item; 
and 

(2)  The  offeror's  written  statement  of  its 
inability  to  obtain  facilities  as  prescribed  by 
FAR  45.302-l(a)(4) 

(c)  If  the  offeror  intends  to  use  any 
Government  property  (paragraph  (a)  or  (b)  of 
this  provision),  the  offer  must  also  furnish 
the  following: 

(1)  The  date  of  the  last  Government  review 
of  the  offeror's  property  control  and 
accounting  system,  actions  taken  to  correct 
any  deficiencies  found,  and  the  name  and 
telephone  number  of  the  cognizant  property 
administrator. 

(2)  A  statement  that  the  offeror  has 
reviewed,  understands,  and  can  comply  with 
all  property  management  and  accounting 
procedures  in  the  solicitation.  FAR  Subpart 
45.5.  and  NFS  Subparts  1845.5  and  1845.71. 

(3)  A  statement  indicating  whether  or  not 
the  costs  associated  with  paragraph  (c)(2)  of 
this  provision,  including  plant  clearance 
and/or  plant  reconversion  costs,  are  included 
in  its  cost  proposal. 

(End  of  provision) 

87.  Part  1853  is  revised  to  read  as 
follows: 
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PART  1853— FORMS  ^ 

Subpart  1853.1 — General 

Sec. 

1853.100  Scope  of  subpart. 

1853.101  Requirements  for  use  of  forms. 
1853.103  Exceptions. 

1853.105     Computer  generation. 

1853.107  Obtaining  forms. 

1853.108  Recommendations  concerning 
forms. 

Subpart  1853.2 — Prescription  of  Forms 

1853.200     Scope  of  subpart. 

1853.204     Administrative  matters. 

1853.204-70    General  (NASA  Forms  507, 
507A,  507B,  507G,  507M,  531.  533M, 
533Q,  1098,  1356.  1611.  1612.  and 
Department  of  Defense  Form  1593). 

1853.208     Required  sources  of  supplies  and 
services. 

1853.208-70     Other  Government  sources 
(Standard  Form  1080,  Air  Force  Form 
858,  Department  of  Energy  Form  5400.3. 
Nuclear  Regulatory  Commission  Form 
313). 

1853.215  Contracting  by  negotiation. 
1853.215-2     Price  negotiation  (NASA  Form 

634  and  Department  of  Defense  Form 
1861). 

1853.216  Types  of  contracts. 

1853.216-70    Assignees  under  cost- 
reimbursement  contracts  (NASA  Forms 
778,  779.  780.  and  781). 

1853.217  Special  contracting  methods 
(NASA  Form  523). 

1853.232     Contract  financing  (Standard 

Forms  272,  272A). 
1853.242    Contract  administration. 
1853.242-70     Delegation  (NASA  Forms 

1430.  1430.\.  1431.  1432,  1433,  and 

1634)  and  service  request  (NASA  Form 

1434). 
1853.242-71     Notifications  (NASA  Form 

456). 

1853.245  Property  (NASA  Form  1018, 
Department  of  Defense  Form  1419). 

1853.246  Quality  assurance  (Department  of 
Defense  Forms  250  and  250c). 

1853.249    Termination  of  contracts  (NASA 
Forms  1412,  1413). 

Subpart  1853.3 — Illustrations  of  Forms 

1853.300  Scope  of  subpart. 

1853.301  Standard  forms. 
1853.303     Agency  forms. 

Authority:  42  U.S.C.  2473(c)(1). 

Subpart  1853.1 — General 

1853.100  Scope  of  subpart. 

This  subpart  contains  information 
regarding  the  forms  prescribed  in  this 
Regulation.  Unless  specified  otherwise, 
the  policies  in  FAR  Part  53  apply  to 
NASA-prescribed  forms. 

1853.101  Requirements  for  use  of  forms. 

The  requirements  for  use  of  the  forms 
in  this  part  are  contained  in  Parts  1801 
through  1852  where  the  subject  matter 
applicable  to  each  form  is  addressed. 
The  specific  location  of  each  form's 
prescription  is  identified  in  subpart 
1853.2. 


1853.103    Exceptions. 

(1)  Requests  for  exceptions  to 
standard  or  optional  forms  shall  be 
forwarded  through  the  center  forms 
manager  to  the  Headquarters  Office  of 
Procurement  (Code  HK). 

(2)  Alteration  of  any  form  in  this  part 
is  prohibited  unless  prior  approval  has 
been  obtained  from  the  Headquarters 
Office  of  Management  Systems  and 
Facilities,  Information  Resources 
Management  Division  (Code  JT). 
Requests  for  alteration  shall  be 
coordinated  with  the  center  forms 
manager  before  transmittal  to  Code  JT. 

(3)  Use  for  the  same  purpose  of  any 
form  other  than  one  prescribed  by  this 
Regulation  requires  prior  approval  of 
Code  HK. 

1853.105    Computer  generation. 

Forms  prescribed  by  this  Regulation 
may  be  adapted  for  computer 
preparation  providing  there  is  no 
change  to  the  name,  content,  or 
sequence  of  the  data  elements,  and  the 
form  carries  the  form  number  and 
edition  date. 

1853.107  Obtaining  forms.  (NASA 
supplements  paragraph  (c)) 

(c)(i)  NASA  centers  and  offices  may 
obtain  forms  prescribed  in  the  FAR  or 
in  this  Regulation  from  Goddard  Space 
Flight  Center.  Code  239.  Orders  should 
be  placed  on  a  NASA  Form  2,  Request 
for  Blank  Forms,  Publications  and 
Issuances. 

(ii)  Contracting  officers,  at  the  time  of 
contract  award,  shall  ensure  that 
contractors  are  notified  of  the 
procedures  for  obtaining  NASA  forms 
required  for  performance  under  the 
contract. 

1853.108  Recommendations  concerning 
forms. 

Code  HK  is  the  office  responsible  for 
submitting  form  recommendations. 

Subpart  1853.2 — Prescription  of  Forms 

1853.200    Scope  of  subpart. 

This  subpart  summarizes  the 
prescriptions  of  NASA  forms  and  other 
forms  adopted  by  NASA  for  use  in 
acquisition. 

1853.204    Administrative  matters. 

1853.204-70    General  {NASA  Forms  507, 
507A.  507B,  507G.  507M,  531,  533M,  533Q. 
1098,  1356,  1611,  1612  and  Department  of 
Defense  Form  1593). 

(a)  The  following  forms  are  prescribed 
in  1804.670-3: 

(1)  NASA  Form  507.  Individual 
Procurement  Action  Report  (New 
Awards). 


(2)  NASA  Form  507A,  hidividual 
Procurement  Action  Report  (New- 
Awards)  Supplement  A. 

(3)  NASA  Form  507B,  Individual 
Procurement  Action  Report  Supplement 
B. 

,     (4)  NASA  Form  507G,  Individual 
Procurement  Action  Report  (Grants/ 
Orders). 

(5)  NASA  Form  507M,  Individual 
Procurement  Action  Report 
(Modifications).  '•- 

(b)  KASA  Form  531,  Name  Check 
Request.  Prescribed  in  1852.204-76. 

(c)  The  following  forms  are  prescribed 
in  1842.72: 

(1)  NASA  Form  533M.  Monthly 
Contractor  Financial  Management 
Report. 

(2)  NASA  Form  533Q,  Quarterly 
Contractor  Financial  Management 
Report. 

(d)  NASA  Form  1098.  Checklist  for 
Contract  Award  File  Content.  Prescribed 
in  1804.803-70. 

(e)  NASA  Form  1356,  C.A.S.E.  Report 
on  College  and  University  Projects. 
Prescribed  in  1804.671. 

(f)  NASA  Form  1611.  Contract 
Completion  Statement.  Prescribed  in 
1804.804-2  and  1804.804-5. 

(g)  The  following  forms  are  prescribed 
in  1804.804-5; 

(1)  NASA  Form  1612.  Contract 
Closeout  Checklist. 

(2)  DD  Form  1593,  Contract 
Administration  Completion  Record. 

1853.208    Required  sources  of  supplies 
and  services. 

1853.208-70    Other  Government  sources 
(Standard  Form  1080.  Air  Force  Form  858, 
Department  of  Energy  Form  5400.3.  Nuclear 
Regulatory  Commission  Form  313). 

(a)  SF  1080,  Voucher  for  Transfers 
Between  Appropriations  and/or  Funds 
(Disbursement).  Prescribed  in  1808.002- 
72(e). 

(b)  Air  Force  Form  858,  Forecast  of 
Requirements  (Missile  Propellants  and 
Pressurants).  Prescribed  in  1808.002- 
72(f). 

(c)  Department  of  Energy  Form 
5400.3.  Isotope  Order  Blank.  Prescribed 
in  1808.002-70(a). 

(d)  Nuclear  Regulatory  Commission 
Form  313,  Application  for  Material 
License.  Prescribed  in  1808.002-70(a). 

1853.215    Contracting  by  negotiation. 

1853.215-2     Price  negotiation  (NASA  Form 
634  and  Department  of  Defense  Form  1861). 

(a)  NASA  Form  634.  Structured 
Approach — Profit/Fee  Objective. 
Prescribed  in  1815.970-l(a). 

(b)  DDForm  1861.  Contract  Facilities 
Capital  Cost  of  Money.  Prescribed  in 
1830.70,  and  instructions  for 
completion  are  in  1830.7001-2. 
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1853.216    Types  of  contracts. 

1853.216-70    Assignees  under  cost- 
reimbursement  contracts  (NASA  Forms  778, 
779,  780.  and  781). 

The  following  forms  are  prescribed  in 
1852.21&-89: 

(a)  NASA  Form  778,  Contractor's 
Release. 

(b)  NASA  Form  779,  Assignee's 
Release. 

(c)  NASA  Form  780,  Contractor's 
Assignment  of  Refunds,  Rebates. 
Credits,  and  Other  Amounts. 

(d)  NASA  Form  781,  Assignee's 
Assignment  of  Refunds,  Rebates, 
Credits,  and  Other  Amounts. 

1853^17    Special  contracting  methods 
(NASA  Forms  523). 

NASA  Form  523.  NASA-IDefense 
Purchase  Request.  Prescribed  in 
1808.002-72(bl  and  1817.7002. 

1853.232    Contract  financing  (Standard 
Forms  272.  272A). 

The  following  forms  are  prescribed  in 
1832.412(a)(ii): 

(a)  SF  272,  Federal  Cash  Transactions 
Report. 

(b)  SF  272A,  Federal  Cash 
Transactions  Report  Continuation. 

1853.242    Contract  administration. 

1853.242-70    Oetegation  (NASA  Forms 
1430.  1430A.  1431,  1432,  1433.  and  1634) 
and  service  request  (NASA  Form  1434). 

(a)  NASA  Form  1430.  Letter  of 
Contract  Administration  Delegation, 
General.  Prescribed  in  1842.202(d)(ii). 

(b)  NASA  Form  1430 A.  Letter  of 
Contract  Administration  Delegation, 
Special  Instructions.  Prescribed  in 
1842.202(d)(ii). 

(c)  NASA  Form  1431.  Letter  of 
Acceptance  of  Contract  Administration 
Delegation.  Prescribed  in 
1842.202(d)(iii). 

(d)  NASA  Form  1432.  Letter  of 
Contract  Administration  Delegation. 
Termination.  Prescribed  in 
1842.202(b)(1)(G). 

(e)  NASA  Form  1433.  Letter  of  Audit 
Delegation.  Prescribed  in 
1842.202(d)(iv). 

(0  NASA  Form  1634,  Contracting 
Officer  Technical  Representative 
(COTR)  Delegation.  Prescribed  in 
1842.270(b). 

(g)  NASA  Form  1434.  Letter  of 
Request  for  Pricing-Audit  Technical 
Evaluation  Services.  Prescribed  in 
1815.805-5(a)(l)(E). 

1853.242-71    Notifications  (NASA  Form 
456). 

NASA  Form  456.  Notice  of  Contract 
Costs  Suspended  and/or  Disapproved. 
Prescribed  in  1842.803(b)(2). 


1853.245  Property  (NASA  Form  1018, 
Department  of  Defense  Form  1419). 

(a)  NASA  Form  1018.  NASA  Property 
in  the  Custody  of  Contractors. 
Prescribed  in  1845.505-14.  Instructions 
for  form  completion  are  in  1845.7101. 

(b)  DD  Form  1419.  DOD  Industrial 
Plant  Equipment  Requisition.  Prescribed 
in  1852.245-70.  Instructions  for  form 
completion  are  in  1845.7102. 

1853.246  Quality  assurance  (Department 
of  Defense  Forms  250  and  250c). 

The  following  forms  are  prescribed  in 
1846.670.  Instructions  for  form 
completion  are  in  1846.670: 

(a)  DD  Form  250.  Material  Inspection 
and  Receiving  Report 

(b)  DD  Form  250c.  Material  Inspection 
and  Receiving  Report-Continuation 
Sheet. 

1 853.249    Termination  of  contracts  (NASA 
Forms  1412, 1413). 

(a)  NASA  Form  1412,  Termination 
Authority.  Prescribed  in  1849.101-71. 

(b)  NASA  Form  1413.  Termination 
Docket  Checklist.  Prescribed  in 
1849.105-70. 

Subpart  1853.3 — Illustrations  of  Forms 

1853.300  Scope  of  subpart 

This  subpart  contains  illustrations  of 
NASA  forms  and  others  forms  used  by 
NASA  in  acquisitions  and  not 
prescribed  in  the  FAR. 

1853.301  Standard  forms. 

This  section  illustrates  standard  forms 
(SFs)  specified  for  use  in  acquisitions. 

1853.303    Agency  forms. 

This  section  illustrates  NASA  and 
other  agency  forms  specified  for  use  in 
acquisitions.  The  other  agency  forms  are 
arranged  numerically  by  agency 
following  the  NASA  forms. 

PART  187a-NASA  SUPPLEMENTARY 
REGULATIONS 

Parti  870  [Removed] 

88.  Part  1870,  NASA  Supplementary 
Regulations,  is  removed. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  960805216-7111-06;  I.D. 
0630g7C] 

Fisheries  of  the  Northeastern  United 
States;  Scup  Fishery;  Commercial 
Quota  Harvested  for  Massachusetts 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  harvest. 

summary:  NMFS  armounces  that  the 
scup  commercial  quota  for  the  1997 
Summer  period  (May  1,  1997  -  October 
31,  1997)  available  to  the 
Commonwealth  of  Massachusetts  has 
been  harvested.  Vessels  issued  a 
commercial  Federal  fisheries  permit  for 
the  scup  fishery  may  not  land  scup  in 
Massachusetts  for  the  remainder  of  the 
1997  Summer  period,  unless  additional 
quota  becomes  available  through  a 
transfer.  Regulations  governing  the  scup 
fishery  require  publication  of  this 
notification  to  advise  the 
Commonwealth  of  Massachusetts  that 
the  quota  allocated  for  the  1997  Summer 
period  has  been  harvested  and  to  advise 
vessel  and  dealer  permit  holders  that  no 
commercial  quota  is  available  for 
landing  scup  in  Massachusetts  for  the 
remainder  of  the  1997  Summer  period. 
DATES:  Effective  0001  hrs.  local  time 
(l.t.)  July  2, 1997.  through  2400  hrs,  l.t, 
October  31,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lucy  Helvenston,  508-281-9347. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  scup  fishery 
are  found  at  50  CFR  part  648.  Section 
648.120(d)  requires  annual  specification 
of  a  commercial  quota  that  is  allocated 
into  two  Winter  periods:  January-April 
(Winter  I)  and  November-December 
(Winter  II);  and  one  Summer  period: 
May-October  (Summer)(62  FR  27978, 
May  22,  1997).  The  Winter  periods  are 
allocated  coastwide  among  the  states 
from  Maine  to  North  Carolina  and  the 
Summer  period  is  allocated  on  a  state- 
by-state  basis  from  Maine  to  North 
Carolina.  The  process  to  set  the  annual 
commercial  quota  and  the  percent 
allocated  to  each  state  for  the  Summer 
period  are  described  in  §648.120. 

The  total  commercial  quota  for  scup 
for  the  1997  Summer  period  is 
2.337.000  lb  (1.060.045  kg)  (62  FR 
27978.  May  22,  1997).  The  percent  of 
the  Summer  period  quota  allocated  to 
vessels  landing  scup  in  Massachusetts  is 


15.49120  percent,  or  362,029  lb  (164,214 
kg).  Section  648.120(d)(6)  provides  that 
any  overages  of  the  commercial  quota 
for  a  Summer  period  landed  in  any  state 
will  be  deducted  from  that  state's  quota 
for  the  following  Summer  period. 
Section  648.121(b)  requires  the 
Administrator.  Northeast  Region.  NMFS 
(Regional  Administrator),  to  monitor 
states'  commercial  quotas  and  to 
determine  when  a  state's  commercial 
quota  is  harvested.  The  Regional 
Administrator  is  further  required  to 
publish  notification  in  the  Federal 
Register  advising  a  state  and  notifying 
Federal  vessel  and  dealer  permit  holders 
that,  effective  upon  a  specific  date,  the 
state's  commercial  quota  has  been 
harvested  and  no  commercial  quota  is 
available  for  landing  scup  in  that  state 
for  the  remainder  of  the  Sununer  period. 
The  Regional  Administrator  has 
determined,  based  on  dealer  reports  and 
other  available  information,  that  the 
Commonwealth  of  Massachusetts's 
commercial  quota  for  the  1997  Summer 
period  has  been  harvested. 

The  regulations  at  §648.4(b}  provide 
that  Federal  permit  holders  must  agree 
as  a  condition  of  the  permit  not  to  land 
scup  in  any  state  that  the  Regional 
Administrator  has  determined  no  longer 
has  commercial  quota  available. 
Therefore,  effective  0001  hrs,  l.t.,  July  2, 
1997,  dirough  2400  hrs.  l.t..  October  31, 
1997,  further  landings  of  scup  in 
Massachusetts  by  vessels  holding 
commercial  Federal  fisheries  permits 
are  prohibited  for  the  remainder  of  the 
1997  Summer  period,  unless  additional 
quota  becomes  available  through  a 
transfer  and  is  armounced  in  the 
Federal  Register.  Federally  permitted 
dealers  are  also  advised  that  they  may 
not  purchase  scup  from  federally 
permitted  vessels  that  land  in 
Massachusetts  for  the  remainder  of  the 
1997  Summer  period,  or  until  additional 
quota  becomes  available. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
E.O.  12286. 

Autliority:  16  U.S.C.  1801  et  seq. 
Dated:  July  2,  1997. 
Gary  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  97-17783  Filed  7-2-97;  3:51  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961107312-7021-02;  1.0. 
0701970) 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Greenland  Turt>ot  In 
the  Bering  Sea  Subarea  of  the  Bering 
Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Greenland  turbot  in  the 
Bering  Seg  subarea  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  1997  total 
allowable  catch  (TAC)  of  Greenland 
turbot  in  this  area. 

DATES:  Effective  1200  hrs.  Alaska  local 
time  (A.l.t.).  May  19.  1997,  until  2400 
hrs,  A.l.t..  December  31. 1997. 
FOR  FURTHER  INFORMATION  CONTACT. 
Mary  Furuness,  907-586-7228. 
SUPPt-EMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Fishing  by  U.S.  processors  is 
governed  by  regulations  implementing 
the  FMP  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  initial  TAC  of  Greenland  turbot 
for  the  Bering  Sea  subarea  of  the  BSAI 
was  established  by  the  Final  1997 
Harvest  Specifications  of  Groundfish  for 
the  BSAI  (62  FR  7168.  February  18. 
1997)  as  5.125  metric  tons  (mt).  See 
§679.20(c)(3)(iii).  To  date,  NMFS  has 
not  apportioned  to  the  initial  TAC  of 
Greenlsmd  turbot  for  the  Bering  Sea 
subarea  (or  Aleutian  Islands  subarea  as 
appropriate)  an  amount  from  the  BSAI 
reserve.  Therefore,  for  purposes  of  this 
action,  the  initial  TAC  as  specified  in 
the  final  harvest  specifications  is  the 
final  TAC. 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region. 
NMFS  (Regional  Administrator), 
determined  that  the  TAC  of  Greenland 
turbot  specified  for  the  Bering  Sea 
subarea  of  the  BSAI  would  be  reached. 
Therefore,  the  Regional  Administrator 


established  a  directed  fishing  allowance 
of  3,325  mt,  and  set  aside  the  remaining 
1.800  mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  was  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Greenland  turbot  in 
the  Bering  Sea  subarea  of  the  BSAI. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f)- 

This  action  responds  to  the  best 
available  information  obtained  from  the 
fishery.  It  must  be  implemented  in  order 
to  prevent  overharvesting  the  1997  TAC 
of  Greenland  turbot  in  the  Bering  Sea 
subarea  of  the  BSAI.  A  delay  in  the 
effective  date  is  impracticable  and 
contrary  to  the  public  interest.  The  fleet 
has  taken  the  1997  TAC  of  Greenland 
turbot  in  the  Bering  Sea  subarea.  Further 
delay  could  result  in  overharvest.  which 
would  disrupt  the  FMP's  objecdve  of 
providing  sufficient  Greenland  turbot  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d).  a  delay  in  the  effective  date  is 
hereby  waived.  The  affected  fishery  was 
provided  notice  by  news  release  of  a 
closure  1200  hrs,  A.l.L,  May  19,  1997, 
until  2400,  A.l.t.,  December  31.  1997. 

Classification 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under  E.O. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated;  July  2.  1997. 
Bruce  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-17914  Filed  7-6-97;  8:45  am] 
BILUNG  CODC  3S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961126334-7025-02;  I.D. 
070397A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska,  Pacific  Ocean  Perch 
in  the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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ACTION:  Closure. 


SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  ocean  perch  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  Pacific  ocean 
perch  total  allowable  catch  (TAG)  in  the 
Western  Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t).  July  3.  1997.  until  2400  hrs, 
Alt.,  December  31.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson.  907^86-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  Pacific  ocean  perch  TAG  in  the 
Western  Regulatory  Area  of  the  Gulf  of 
Alaska  was  established  by  the  Final 
1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179, 
February  24.  1997)  as  1.472  metric  tons 
(mt).  determined  in  accordance  with 
§679.20  (c)(3)(ii). 

In  accordance  with  §679.20  (d)(l)(i). 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administration),  has 
determined  that  the  Pacific  ocean  perch 
TAG  in  the  Western  Regulatory  Area 
will  soon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  1,312  mt, 
and  is  setting  aside  the  remaining  160 
mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §679.20  (d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  will  soon  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  the 
Pacific  ocean  perch  in  the  Western 
Regulatory  Area. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20  (e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  TAG  for  Pacific 
ocean  perch  in  the  Western  Regulatory 
Area.  A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  public 
interest.  The  fleet  will  soon  take  the 
directed  fishing  allowance  for  Pacific 
ocean  perch.  Further  delay  would  only 
result  in  overharvest  and  disrupt  the 


FMP's  objective  of  allowing  incidental 
catch  to  be  retained  throughout  the  year. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  3, 1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-17958  Filed  7-3-97;  3:10  pm) 

BILUNG  COOE  1S10-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  679 

[Docket  No.  961 126334-7025-02;  IJ). 
070397B1 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Northern  Rockfish  in 
the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  northern  rockfish  in  the 
Western  Regulatory  Area  in  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  northern 
rockfish  total  allowable  catch  (TAC)  in 
the  Western  Regulatory  Area  of  the 
GOA. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  3,  1997,  until  2400  hrs. 
A.l.t.,  December  31.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson.  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  northern  rockfish  TAC  in  the 
Western  Regulatory  Area  of  the  Gulf  of 


Alaska  was  established  by  the  Final 
1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179, 
February  24,  1997)  as  840  metric  tons 
(mt),  determined  in  accordance  with 
§679.20(c)(3)(ii). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  northern  rockfish 
TAC  in  the  Western  Regulatory  Area 
will  soon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  790  mt, 
and  is  setting  aside  the  remaining  50  mt 
as  bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  northern  rockfish  in 
the  Western  Regulatory  Area  of  the 
GOA. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20  (e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  TAG  for 
northern  rockfish  in  the  Western 
Regulatory  Area  of  the  GOA.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  public  interest.  The  fleet  will 
soon  take  the  directed  fishing  allowance 
for  northern  rockfish.  Further  delay 
would  only  result  in  overharvest  and 
disrupt  the  FMP's  objective  of  allowing 
incidental  catch  to  be  retained 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  3.  1997. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-17959  Filed  7-3-97;  3:10  pmj 
BILUNG  CODE  3310-22-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961126334-702&-02;  I.D. 
070397F] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska,  Pacific  Ocean  Perch 
in  the  Central  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  Pacific  ocean  perch  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  Pacific  ocean 
perch  total  allowable  catch  (TAC)  in  the 
Central  Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  July  7.  1997,  unUl  2400  hrs, 
A.l.t,  December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Pearson,  907-486-6919. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  Pacific  ocean  perch  TAG  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  was  established  by  the  Final 
1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179, 
February  24,  1997)  as  5,352  metric  tons 
(mt),  determined  in  accordance  with 
§679.20(c)(3)(ii). 

hi  accordance  with  §679. 20{d)(l)(i), 
the  Administrator,  Alaska  Region. 
NMFS  (Regional  Administration),  has 
determined  that  the  Pacific  ocean  perch 
TAC  in  the  Central  Regulatory  Area  will 
soon  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  4,752  mt,  and  is 
setting  aside  the  remaining  600  mt  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§  679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 


directed  fishing  for  Pacific  ocean  perch 
in  the  Central  Regulatory  Area. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  TAG  for  Pacific 
ocean  perch  in  the  Central  Regulatory 
Area.  A  delay  in  the  effective  date  is 
impracticable  and  contrary  to  public 
interest.  The  fleet  will  soon  take  the 
directed  fishing  allowance  for  Pacific 
ocean  perch.  Further  delay  would  only 
result  in  overharvest  and  disrupt  the 
FMP's  objective  of  allovnng  incidental 
catch  to  be  retained  throughout  the  year. 
NMFS  finds  for  good  cause  that  the 
implementation  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived. 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12886. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  3,  1997. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-18018  Filed  7-3-97;  4:51  pm) 
BILUNG  COOE  3eiO-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 


[Docket  No.  961126334-7025-02;  I.D. 
070397D] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  "Other  Rockfish" 
Species  Group  in  the  Eastern 
Regulatory  Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  closing  the  directed 
fishery  for  the  "other  rockfish"  species 
group  in  the  Eastern  Regulatory  Area  of 
the  Gulf  of  Alaska.  This  action  is 
necessary  to  prevent  exceeding  the 
"other  rockfish"  species  group  total 
allowable  catch  (TAC)  in  the  Eastern 
Regulatory  Area. 


DATES:  Effective  12  noon,  Alaska  local 
time  (A.l.t.),  July  7,  1997.  until  12 
midnight,  Alt.,  December  31,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

In  accordance  with  §679.20(c)(3)(ii), 
the  "other  rockfish  '  species  group  TAC 
for  the  Eastern  Regulatory  Area  was 
established  by  the  Final  1997  Harvest 
Specifications  of  Groundfish  (62  FR 
8179,  February  24,  1997)  as  1.500  metric 
tons  (mt). 

The  Administrator,  Alaska  Region, 
NMFS,  (Regional  Administrator)  has 
determined,  in  accordance  with 
§  679.20(d)(1),  that  the  "other  rockfish" 
species  group  TAC  in  the  Eastern 
Regulatory  Area  soon  will  be  reached. 
Therefore,  the  Regional  Administrator 
has  established  a  directed  fishing 
allowance  of  1,383  mt,  with 
consideration  that  117  mt  will  be  taken 
as  incidental  catch  in  directed  fishing 
for  other  species  in  the  Eastern 
Regulatory  Area.  The  Regional 
Administrator  has  determined  that  the 
directed  fishing  allowance  has  been 
reached.  Consequently.  NMFS  is 
prohibiting  directed  fishing  for  the 
"other  rockfish"  species  group  in  the 
Eastern  Regulatory  Area. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  of  the  1997  TAC  for 
"other  rockfish"  in  the  Eastern 
Regulatory  Area.  A  delay  in  the  effective 
date  is  impracticable  and  contrary  to 
public  interest.  The  fleet  has  already 
taken  the  directed  fishing  allowance  for 
"other  rockfish".  Further  delay  would 
only  result  in  overharvest  which  would 
disrupt  the  FMP's  objective  of  providing 
sufficient  "other  rockfish"  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  NMFS  finds  for  good  cause 
that  the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 
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Classification 

This  action  is  taJten  under  §  679.20 
and  is  exempt  from  0MB  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  3,  1997. 
Gary  C.  Matlock. 

Director.  Office  of  Sustainable  Fisheries, 

National  Manne  Fisheries  Service 

[FR  Doc  97-18017  Filed  7-3-97;  4:51  pm] 
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Federal  Register 
Vol.  62,  No.  131 
Wednesday,  July  9,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  920 

[Docket  No.  FV97-920-2  PR] 

Kiwifruit  Grown  in  California; 
Proposed  Relaxation  in  Pack 
Requirements 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  proposal  invites 
comments  on  revisions  to  pack 
requirements  for  Size  42  and  Size  45 
kiwifruit  under  the  Federal  marketing 
order  for  kiwifruit  grown  in  California. 
This  rule  would  increase  the  size 
variation  tolerance  for  Size  42  kiwifruit 
from  5  percent,  by  count,  to  10  percent, 
by  count,  and  would  increase  the  size 
variation  tolerance  for  Size  45  kiwifruit 
from  10  percent,  by  count,  to  25  percent, 
by  count.  This  relaxation  was 
recommended  by  the  Kiwifruit 
Administrative  Committee  (committee), 
the  agency  responsible  for  local 
administration  of  the  marketing  order. 
The  committee  expects  this  rule  to 
reduce  handler  costs,  increase  grower 
returns,  and  allow  the  kiwifruit  industry 
to  meet  the  increased  demand  for  lower 
priced  kiwifruit. 

DATES:  Comments  must  be  received  by 
August  8,  1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Fruit  and  Vegetable 
Division,  AMS,  USDA,  P.O.  Box  96456, 
room  2525-S,  Washington,  DC  20090- 
6456,  FAX  (202)  720-5698.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  Marketing  Specialist,  or  Kurt 


Kimmel.  Regional  Manager.  California 
Marketing  Field  Office,  .Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  2202 
Monterey  St.,  suite  102B.  Fresno, 
California  93721,  telephone  (209)  487- 
5901,  FAX  (209)  487-5906.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS.  USDA,  P.O. 
Box  96456,  room  2525-S,  Washington, 
DC  20090-6456,  telephone  (202)  720- 
2491,  FAX  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  is  issued  under  Marketing 
Order  No.  920  (7  CFR  part  920),  as 
amended,  regulating  the  handling  of 
kiwifruit  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674). 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  proposed 
rule  in  conformance  with  Executive 
Order  12866. 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
proposed  rule  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  .^ct.  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principle 
place  of  business,  has  jurisdiction  in 
equity  to  review  the  Secretary's  ruling 
on  the  petition,  provided  a  bill  in  equity 
is  filed  not  later  than  20  days  after  the 
date  of  the  entry  of  the  ruling. 

This  proposal  invites  comments  on 
revisions  to  pack  requirements  for  Size 


42  and  Size  45  kiwifruit  under  the 
Federal  marketing  order  for  kiwifruit 
grown  in  California.  This  rule  would 
increase  the  size  variation  tolerance  for 
Size  42  kiwifruit  from  5  percent,  by 
count,  to  10  percent,  by  count,  and 
would  increase  the  size  variation 
tolerance  for  Size  45  kiwifruit  from  10 
percent,  by  count,  to  25  percent,  by 
count. 

Section  920.52  authorizes  the 
establishment  of  pack  requirements 
Se^ion  920.302(a)(4)  of  the  rules  and 
regulations  outlines  the  pack 
requirements  for  fresh  shipments  of 
California  kiwifruit.  Under 
§  920.302(a)(4)(I)  of  the  rules  and 
regulations,  kiwifruit  packed  in 
containers  with  cell  compartments, 
cardboard  fillers,  or  molded  trays  shall 
b«^  "^f  proper  size  and  fairly  uniform  ir 
8%  2  ."-ection  920.302(a)(4J(ii)  outlines 
pacV    jquirements  for  kiwifruit  packed 
in  ceil  compartments,  cardboard  fillers 
or  molded  trays  and  includes  a  table 
that  specifies  numerical  size 
designations  and  the  size  variation 
tolerances  It  also  outlines  pack 
requirements  for  kiwifruit  packed  in 
bags,  volume  fill  or  bulk  containers,  and 
includes  a  separate  table  that  specifies 
numerical  size  designations  and  size 
variation  tolerances.  This  section 
provides  that  not  more  than  10  percent, 
by  count  of  the  containers  in  any  lot 
may  fail  to  meet  pack  requirements.  It 
also  provides  that  not  more  than  5 
percent,  by  count,  of  kiwifruit  in  any 
container,  (except  that  for  Size  45 
kiwifruit,  the  tolerance,  by  count,  in  any 
one  container,  mav  not  be  more  than  10 
percent)  may  fail  to  meet  pack 
requirements.  This  size  variation 
tolerance  does  not  apply  to  other  pack 
requirements  such  as  how  the  fruit  fills 
the  cell  compartments,  cardboard  fillers, 
or  molded  trays,  or  any  weight 
requirements. 

Prior  to  the  1995-1996  season. 
handlers  were  experiencing  difficulty 
meeting  the  size  variation  tolerance  for 
Size  45  kiwifruit.  Size  45  is  the 
minimum  size.  The  committee 
determined  that  the  best  solution  was  to 
increase  the  size  variation  tolerance,  by 
count,  in  any  one  container,  for  Size  45 
kiwifruit.  Section  920.302  (a)(4)  was 
revised  bv  a  final  rule  issued  lune  21, 
1995  (60  FR  32257)  to  include  a 
provision  that  increased  the  size 
variation  tolerance,  by  count,  in  any  one 
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container,  from  5  percent  to  10  percent 
for  Size  45  kiwifruit. 

This  increased  size  variation  tolerance 
for  Size  45  kiwifruit  has  been  utilized 
for  two  seasons.  Handlers  are  still 
experiencing  difficulty  discerning  if  size 
variation  tolerances  for  smaller  fruit  are 
being  met  during  the  packing  process. 

As  the  size  of  the  kiwifruit  increases, 
so  does  the  size  of  the  variation  allowed. 
In  the  larger  kiwifruit  sizes,  failure  to 
meet  the  required  size  variation 
standards  results  in  packs  that  are 
visibly  irregular  in  size.  In  Size  42  and 
Size  45  packs,  however,  when  the 
respective  5  and  10  percent  tolerances 
are  exceeded,  the  variation  is  difficult  to 
detect  visually.  A  size  variation  of  V4- 
inch  (6.4  mm)  difference  is  allowed 
between  the  widest  and  narrowest 
kiwifruit  in  any  Size  42  container 
utilizing  cell  compartments,  cardboard 
fillers  or  molded  trays  and  a  Vs-inch  (9.5 
mm)  size  variation  difference  is  allowed 
between  the  widest  and  narrowest 
kiwifruit  in  a  Size  42  bag,  volume  fill  or 
bulk  container.  A  V4-inch  (6.4  mm)  size 
variation  difference  is  allowed  between 
the  widest  and  narrowest  kiwifruit  in 
any  Size  45  container. 

Packers  must  separate  the  round  and 
flat  shaped  kiwifruit  into  two  different 
containers  in  order  to  meet  the  size 
variation  requirements.  During  the 
packing  operation,  a  mechanical  sizer 
routinely  sorts  the  kiwifruit  by  shape 
and  size.  The  kiwifruit  which  is  missed 
by  the  mechanical  sizer  must  be 
manually  sorted  by  the  handler.  If  size 
variation  tolerances  are  not  being  met, 
packers  must  slow  down  the  pack  line 
and  increase  efforts  to  separate  the 
round  and  flat  kiwifruit  to  ensure  that 
current  size  variation  requirements  are 
met.  Since  it  is  not  economically 
feasible  for  each  handler  to  be  equipped 
with  a  caliper  to  measure  size  variation, 
they  rely  on  their  visual  judgement. 
During  inspection,  calipers  are  utilized 
by  the  insp>ectors  to  determine  if  the  size 
variation  is  met  for  Size  42  and  Size  45 
containers.  The  industry  views  this 
separation  of  Size  42  and  45  round  and 
flat  shaped  kiwifruit  into  two  different 
containers  by  shape  as  an  added  cost, 
that  is  particularly  detrimental  because 
this  fruit  returns  little  if  any  money  back 
to  the  grower.  The  higher  costs  of  sizing 
the  fruit  during  the  packing  operation 
may  have  cost  the  industry  sales  as  well. 

Further,  this  sizing  of  kiwifruit  may 
not  be  apparent  to  consumers.  Usually 
a  pallet  of  Size  42  kiwifruit  includes 
containers  of  round  fruit  and  containers 
of  flat  fruit.  When  a  pallet  of  Size  42 
kiwifrnit  reaches  the  retailer,  a 
container  of  round  fruit  may  be 
displayed.  As  the  kiwifruit  is  sold,  a 
container  of  the  Size  42  flat  fruit  may  be 


commingled  with  the  remaining  round 
fruit.  The  consumer  would  then  see  this 
commingled  fruit  with  slightly  different 
shapes  on  display.  The  size  variation 
standards  that  the  packer  strived  so  hard 
to  stay  within  during  the  packing 
process  are  erased. 

The  committee  met  on  April  16, 1997, 
and  recommended  by  a  vote  of  eight  in 
favor  and  one  opposed  to  relax  the  pack 
requirements  in  effect  under  the  order 
pertaining  to  size  variation  tolerances 
for  Size  42  and  Size  45  kiwifruit.  The 
committee  recommended  increasing 
size  variation  tolerances  for  kiwifruit,  in 
any  one  container,  from  5  percent,  by 
count,  to  10  percent,  by  count,  for  Size 
42  kiwifruit  and  from  10  percent,  by 
count,  to  25  percent,  by  count,  for  Size 
45  kiwifruit  and  further  recommended 
that  this  rule  be  effective  in  September 
for  the  1997-1998  season.  The  season 
normally  begins  the  end  of  September  or 
the  first  week  of  October.  The  increased 
size  variation  tolerances  would  apply  to 
any  container  of  kiwifruit. 

This  proposed  rule  would  reduce 
costs  for  handlers  by  allowing  them  to 
operate  in  a  more  efficient  and  cost- 
effective  manner  and  would  enable  the 
industry  to  meet  the  increased  demand 
in  the  marketplace  for  lower  priced, 
uniform  containers  of  kiwifruit. 
Through  these  cost  savings,  growers 
would  be  expected  to  receive  higher 
returns. 

There  is  support  in  the  industry  to 
increase  these  size  variation  tolerances. 
The  one  committee  member  who 
opposed  the  recommendation  believes  it 
would  lower  the  quality  of  California 
kiwifruit. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
the  AMS  has  prepared  this  initial 
regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  60  handlers 
of  California  kiwifruit  subject  to 
regulation  under  the  order  and 
approximately  450  kiwifruit  producers 
in  the  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  whose  annual 


receipts  are  less  than  $5,000,000,  and 
small  agricultural  producers  have  been 
defined  as  those  having  aimual  receipts 
of  less  than  $500,000.  One  of  the  60 
handlers  subject  to  regulation  has 
annual  kiwifruit  sales  of  at  least 
$5,000,000,  and  the  remaining  59 
handlers  have  sales  less  than 
$5,000,000,  excluding  receipts  from  any 
other  sources.  Ten  of  the  450  producers 
subject  to  regulation  have  annual  sales 
of  at  least  $500,000,  and  the  remaining 
440  producers  have  sales  less  than 
$500,000.  excluding  receipts  from  any 
other  sources.  Therefore,  a  majority  of 
handlers  and  producers  of  California 
kiwifruit  may  be  classified  as  small 
entities. 

Section  920.52  authorizes  the 
establishment  of  pack  requirements. 
Section  920.302(a)(4)(ii)  outlines  pack 
requirements  for  kiwifhiit  packed  in  any 
container  and  contains  tables  that 
specify  numerical  size  designations  and 
size  variation  tolerances.  This  rule 
would  increase  the  size  variation 
tolerance  for  Size  42  kiwifruit  from  5 
percent,  by  count,  to  10  percent,  by 
count,  and  would  increase  the  size 
variation  tolerance  for  Size  45  kiwifruit 
from  10  percent,  by  count,  to  25  percent, 
by  count.  This  relaxation  was 
recommended  by  the  committee,  the 
agency  responsible  for  local 
administration  of  the  marketing  order. 

In  the  larger  kiwifruit  sizes,  failure  to 
meet  the  required  size  variation 
standards  results  in  packs  that  are 
visibly  irregular  in  size.  In  Size  42  and 
Size  45,  however,  when  the  respective 
5  and  10  percent  tolerances  are 
exceeded,  the  variation  is  difficult  to 
detect  visually.  However,  packers  must 
separate  the  round  and  flat  shaped 
kiwifiTiit  into  two  different  containers  in 
order  to  meet  the  size  variation 
requirements  within  each  container  for 
Size  42  and  Size  45  kiwi&Tiit.  The 
industry  views  this  separation  of  Size  42 
and  45  round  and  flat  shaped  kiwifruit 
into  two  different  containers  by  shape  as 
an  added  cost,  that  is  particularly 
detrimental  because  this  fruit  returns 
little  if  any  money  back  to  the  grower. 
The  higher  costs  of  sizing  the  fruit 
during  the  packing  operation  may  have 
cost  the  industry  sales  as  well. 

Further,  this  sizing  of  kiwifruit  may 
not  be  apparent  to  consumers.  Usually 
a  pallet  of  Size  42  kiwifruit  includes 
containers  of  round  frnit  and  containers 
of  flat  fruit.  When  a  pallet  of  Size  42 
kiwifruit  reaches  the  retailer,  a 
container  of  round  fruit  may  be 
displayed.  As  the  kiwifruit  is  sold,  a 
container  of  the  Size  42  flat  fruit  may  be 
commingled  with  the  remaining  round 
fruit  and  the  current  size  variation 
standards  that  the  packer  strived  so  hard 
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to  stay  within  during  the  packing 
process  are  erased. 

This  proposed  rule  should  reduce 
costs  for  handlers  by  allowing  them  to 
operate  in  a  more  efficient  and  cost- 
effective  manner  and  to  meet  the 
increased  demand  in  the  marketplace 
for  lower  priced,  uniform  containers  of 
kiwifruit. 

Approximately  74  percent  of  all 
kiwifruit  shipped  during  the  1996-1997 
season  was  shipped  in  bags,  volume  fill 
or  bulk  containers.  The  proposed 
increase  in  tolerance  in  Size  42  from  5 
percent,  by  count,  to  10  percent,  by 
count,  would  increase  the  number  of 
kiwifruit  that  may  exceed  the  Ve"  size 
variation  requirement  in  bags,  volume 
fill,  or  bulk  containers.  Since  the 
individual  fruit  weight  of  a  Size  42 
kiwifruit  is  approximately  0.160  ounces, 
a  22-pound  volume  fill  container  of  Size 
42  kiwifruit  would  contain 
approximately  138  fruit.  An  increased 
tolerance  of  10  percent  per  container 
would  allow  approximately  14  kiwifruit 
to  exceed  the  W  tolerance  versus  7 
kiwifruit  at  the  5  percent  tolerance  rate. 
As  a  result,  handlers  would  be  able  to 
operate  more  efficiently  with  this 
increased  tolerance. 

The  proposed  increase  in  tolerance  in 
Size  45  from  10  percent,  by  count,  to  25 
percent,  by  count,  would  increase  the 
number  of  kiwifruit  that  may  exceed  the 
V4"  size  variation  requirement.  Since  the 
individual  fruit  weight  of  a  Size  45 
kiwifruit  is  approximately  0.145  ounces, 
a  22-pound  volume  fill  container  of  Size 
45  kiwifruit  contains  approximately  151 
kiwifruit.  An  increased  tolerance  of  25 
percent,  by  count,  per  container  would 
allow  37  kiwifruit  out  of  151  kiwifruit 
to  exceed  the  Va"  tolerance  versus  15 
kiwifruit  at  the  10  percent  tolerance 
rate.  With  this  increased  tolerance, 
handlers  expect  to  be  able  to  pack  round 
and  flat  shaped  kiwifruit  into  one 
container,  thereby  reducing  costs. 

This  action  is  not  expected  to  reduce 
the  quality  of  the  kiwifruit  pack. 
Consumers  would  not  see  any  changes 
to  the  product  at  retail,  because  the 
produce  staff  at  the  stores  already 
commingle  round  and  flat  kiwifruit  in 
their  display  bins.  Also,  the  allowed 
variation  would  be  at  a  reasonable  level 
and  retailers  would  still  receive  a  fairly 
uniform  box  of  fruit. 

California  kiv«fruit  packing 
operations  range  from  very  small 
operations,  employing  as  few  as  2 
persons,  to  large  operations  employing 
as  many  as  150  people  per  shift.  The 
1997-1998  season  crop  estimate  is 
projected  to  be  10  to  12  million  tray 
equivalents.  A  tray  equivalent  is  7 
pounds  of  fruit.  Handlers  pack  from 
several  hundred  to  over  25.000  tray 


equivalents  during  the  season.  Packing 
costs  for  volume  fill  containers  range 
from  approximately  $0.25  to  0.75  per 
container.  The  60  packing  sheds  can  be 
divided  into  3  size  categories  of  small, 
medium,  and  large.  Small  sheds  would 
consist  of  25  employees  or  less,  medium 
sheds  26-75  employees,  and  large  sheds 
would  consist  of  76  or  more  employees. 
The  committee  anticipates  that  labor 
devoted  to  packout,  on  average,  would 
be  decreased  by  1  to  3  employees  per 
packing  shed.  The  committee  estimates 
cost  savings  of  approximately  $0.01  per 
tray  equivalent.  Based  on  a  projected 
crop  estimate  of  10  to  12  million  tray 
equivalents,  a  savings  of  $100,000  to 
$120,000  could  be  realized  for  the  1997- 
1998  season. 

The  committee  discussed  numerous 
alternatives  to  this  change,  including 
eliminating  all  pack  requirements, 
increasing  the  size  variation  tolerance  to 
establish  a  Size  42-45  container  by 
blending  the  packing  of  Size  42  and  Size 
45  kiwifruit  into  one  container, 
reducing  the  minimum  size  from  Size 
45  to  Size  49,  eliminating  Size  45  and 
making  Size  42  the  minimum  size, 
making  Size  45  requirements  more 
restrictive,  reducing  the  majcimum  to  53 
kiwifruit  in  the  8  pound  sample, 
lowering  the  minimum  maturity  to  6.2 
percent,  and  increasing  the  degree,  or 
size  of  the  variation  allowed,  from  V4- 
inch  to  Va-inch  for  Size  45  kiwifruit. 
After  lengthy  discussion,  all  of  these 
alternatives  were  deemed  unacceptable. 
The  general  consensus  was  that 
eliminating  all  pack  requirements  could 
adversely  affect  quality.  The  committee 
wishes  to  continue  utilizing  separate 
Size  42  and  Size  45  containers  at  this 
time  because  handlers  are  able  to  market 
each  size.  Reducing  the  minimum  size 
from  Size  45  to  Size  49  would  not 
benefit  the  industry  because  growers 
and  handlers  could  not  make  a  profit 
growing,  packing  and  selling  Size  49. 

It  was  the  general  consensus  that 
eliminating  Size  45  and  making  Size  42 
the  minimum  size,  or  making  Size  45 
requirements  more  restrictive,  by 
reducing  the  maximum  to  53  kiwifruit 
in  the  8  pound  sample,  would  impose 
more  stringent  requirements  on 
California  growers  and  handlers  and 
eliminate  salable  fruit  from  markets. 
Committee  members  deemed  lowering 
the  minimum  maturity  to  6.2  percent 
unacceptable  as  kiwifruit  picked  below 
the  current  minimum  maturity  of  6.5 
percent  may  shrivel  in  cold  storage.  The 
last  alternative  considered  was  to 
increase  the  degree,  or  size  of  the 
variation  allowed,  from  V4-inch  to  %- 
inch  for  Size  45  kiwifruit.  It  was  the 
consensus  of  the  committee  that  such  an 
increase  would  allow  undesired 


blending  of  undersize  kiwifruit.  The  end 
result  would  be  a  container  with  visibly 
different  fruit  sizes,  including  undersize 
fruit.  This  alternative  was  deemed  not 
acceptable  as  the  industry  desires  to 
pack  a  uniform  container  of  kiwifruit. 

This  proposed  rule  would  relax  pack 
requirements  under  the  kiwifruit 
marketing  order  and  these  requirements 
would  be  applied  uniformly  to  all 
handlers.  This  action  would  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  kiwifruit  handlers.  As 
with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Efepartment  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule. 

Tne  committee's  meeting  was  widely 
publicized  throughout  the  kiwifruit 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  committee  deliberations 
on  all  issues.  Like  all  committee 
meetings,  the  April  16,  1997.  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  All  written  comments 
timely  received  will  be  considered 
before  a  final  determination  is  made  on 
this  matter. 

List  of  Subjects  in  7  CFR  Parf  920 

Kiwifruit.  Marketing  agreements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  920  is  proposed  to 
be  amended  as  follows: 

PART  920— KIWIFRUIT  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  920  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §920.302  paragraph  (a)(4)(ii}  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

§  920.302    Grade,  size,  pack,  and  container 
regutations. 

(a)*  •  • 

(4)  *   *   *  (ii)*   •   *  Not  more  than  10 
percent,  by  count  of  the  containers  in 
any  lot  and  not  more  than  5  percent,  by 
count,  of  kiwifruit  in  any  container, 
(except  that  for  Size  42  kiwifruit.  the 
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tolerance,  by  count,  in  any  one 
container,  may  not  be  more  than  10 
percent  and  except  that  for  Size  45 
kiwifruit,  the  tolerance,  by  count,  in  any 
one  container,  may  not  be  more  than  25 
percent)  may  fail  to  meet  the 
requirements  of  this  paragraph. 

Dated:  July  2.  1997. 
Eric  M.  Fonnan, 

Director.  Fruit  and  Vegetable  Division. 
[FR  Doc.  97-17866  Filed  7-«-97;  8:45  am] 

BILUNC  COOE  M1(M»-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  ttie 
Currency 

12CFRPart9 
[Docket  No.  97-14] 
RIN  1557-AB63 

Fiduciary  Activities  of  National  Banks 

agency:  Office  of  the  Comptroller  of  the 

Currency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  proposing  to 
amend  the  rules  governing  national 
banks'  fiduciary  activities  by  issuing  an 
interpretive  ruling  to  clarify  the  types  of 
investment  advisory  activities  that  come 
within  the  scope  of  these  rules. 
DATES:  Comments  must  be  received  by 
Septembers.  1997. 
ADDRESSES:  Comments  should  be 
directed  to:  Communications  Division, 
Office  of  the  Comptroller  of  the 
Currency.  250  E  Street,  SW. 
Washington.  DC  20219,  Attention: 
Docket  No.  97-14.  Comments  will  be 
available  for  public  inspection  and 
photocopying  at  the  same  location.  In 
addition,  comments  may  be  sent  by  fax 
to  (202)  874-5274,  or  by  electronic  mail 
to  regs.comments@occ.treas.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Gutierrez.  Attorney,  Legislative 
and  Regulatory-  Activities  Division, 
(202)  874-5090;  Lisa  Lintecxun, 
Director.  Asset  Management,  (202)  874- 
5419;  Dean  Miller,  Special  Advisor, 
Fiduciary  Activities,  (202)  874-4852; 
Laurie  Edlund,  National  Bank  Examiner, 
Fiduciary  Activities,  (202)  874-3828; 
Donald  Lamson,  Assistant  Director, 
Securities  and  Corporate  Practices 
Division,  (202)  874-5210. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30,  1996,  the  OCC 
issued  a  final  rule  revising  1 2  CFR  part 
9,  effective  January  29, 1997  (61  FR 


68543).  Among  other  changes,  the  final 
rule  revised  the  terms  that  specify  the 
types  of  activities  governed  by  part  9.  In 
psulicular,  the  final  rule  replaced  the 
former  regulation's  terms  "fiduciary" 
and  "managing  agent"  vvath  the  term 
"fiduciary  capacity,"  found  at  §  9.2(e). 
Under  the  revised  part  9,  if  a  national 
bank  acts  in  a  fiduciary  capacity  while 
engaging  in  a  certain  activity,  then  part 
9  governs  that  activity. 

One  of  the  fiduciary  capacities  set 
forth  in  §  9.2(e)  is  "investment  adviser, 
if  the  bank  receives  a  fee  for  its 
investment  advice."  The  concept  of 
investment  adviser  for  a  fee  is  new  to 
part  9,  and  the  OCC's  addition  of  this 
term  to  the  list  of  fiduciary  capacities 
raised  questions  fi-om  the  banking 
industry  about  what  activities  entail 
providing  investment  advice  for  a  fee. 

Interpretive  Letter  #769 

In  response  to  these  inquiries,  the 
OCC  issued  Interpretive  Letter  #769 
(January  28,  1997).  In  that  interpretive 
letter,  the  OCC  clarified  diat 
"investment  adviser"  generally  means  a 
national  bank  that  is  providing  advice  or 
recommendations  concerning  the 
purchase  or  sale  of  specific  securities, 
such  as  a  national  bank  engaged  in 
portfolio  advisory  and  management 
activities  (including  acting  as 
investment  adviser  to  a  mutual  fund). 
Moreover,  the  OCC  explained  that  the 
qualifying  phrase  "if  the  bank  receives 
a  fee  for  its  investment  advice"  excludes 
from  part  9's  coverage  those  activities  in 
which  investment  advice  is  merely 
incidental  to  other  services.  Generally,  if 
a  national  bank  receives  a  fee  for 
providing  certain  services,  and  a 
significant  portion  of  that  fee  is 
attributable  to  the  provision  of 
investment  advice  (i.e.,  advice  or 
recommendations  concerning  the 
purchase  or  sale  of  specific  securities), 
then  part  9  governs  that  activity.  In 
effect,  the  OCC  explained,  the  new  term 
"fiduciary  capacity"  generally  includes 
those  activities  that  the  former 
regulation  covered  and  does  not  capture 
additional  lines  of  business. 

In  the  interpretive  letter,  the  OCC 
indicated  that  it  generally  will  consider 
full-service  brokerage  services  to 
involve  investment  advice  for  a  fee  only 
if  a  non-bank  broker  engaged  in  that 
activity  is  considered  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  (Advisers  Act)  (15  U.S.C. 
80b-l  et  seq.). '  The  Advisers  Act,  at 
section  202(a)(ll)(C)  (15  U.S.C.  80b- 
2(a)(ll)(C)),  excludes  from  its  definition 


'  Banks  are  excluded  from  the  Advisers  Act's 
definition  of  investment  adviser.  15  U.S.C.  SOb- 
2(«)(nHA). 


of  investment  adviser  emy  broker  or 
dealer  whose  performance  of  investment 
advisory  services  is  solely  incidental  to 
the  conduct  of  its  business  as  a  broker 
or  dealer  and  who  receives  no  special 
compensation  for  providing  investment 
advice. 

The  OCC  also  addressed  in  the 
interpretive  letter  whether  certain  other 
activities  came  writhin  the  scope  of  part 
9. 

Proposal 

The  OCC  proposes  to  add  a  new 
interpretation  to  part  9,  at  §9.101, 
codifying  the  clarification  contained  in 
Interpretive  Letter  #769.  To  the  extent 
that  particular  facts  require  additional 
clarifications,  the  OCC  will  address 
those  situations  on  a  case-by  case  basis 
as  necessary. 

Request  for  Comments 

The  OCC  invites  comments  on  any 
aspect  of  this  proposal,  including 
suggestions  on  whether  any  specific 
activities  should  be  added  to  or 
removed  from  the  list  of  activities  that 
generally  do  not  involve  investment 
advice  for  a  fee,  found  at  proposed 
§  9.101(b)(2). 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  the  OCC 
certifies  that  this  proposal  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  in 
accord  with  the  spirit  and  purposes  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  The 
proposal  merely  clarifies  the  scope  of 
the  regulation,  and  does  not  add  any 
new  requirements. 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  concurred  with  the  OCC's 
determination  that  this  proposal  is  not 
a  significant  regulatory  action  under 
Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

The  OCC  has  determined  that  this 
proposal  will  not  result  in  expenditures 
by  state,  local,  and  tribal  governments, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Accordingly, 
a  budgetary  impact  statement  is  not 
required  under  section  202  of  the 
Unfunded  Mandates  Reform  Act  of 
1995.  The  proposal  merely  clarifies  the 
scope  of  the  regulation,  and  does  not 
add  any  new  requirements. 


List  of  Subjects  inl2  CFR  Part  9 

Estates,  Investments,  National  banks. 
Reporting  and  recordkeeping 
requirements.  Trusts  and  trustees. 

Authority  and  Issuance 

For  the  reasons  set  out  in  the 
preamble,  chapter  1  of  title  12  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  9— FIDUCIARY  ACTIVITIES  OF 
NATIONAL  BANKS 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24(Seventh),  92a,  and 
93a;  15  U.S.C.  78q,  78q-l,  and  78w. 

2.  A  new  §  9.101  is  added  to  read  as 
follows: 

§  9. 1 01    Acting  as  investment  advtaer  for  • 

fM. 

(a)  In  general.  As  used  in  the 
definition  of  "fiduciary  capacity"  at 
§  9.2(e),  investment  adviser  generally 
means  a  national  bank  that  provides 
advice  or  recommendations  concerning 
the  purchase  or  sale  of  specific 
securities,  such  as  a  national  bank 
engaged  in  portfolio  advisory  and 
management  activities  (including  acting 
as  investment  adviser  to  a  mutual  fund). 
The  qualifying  phrase  "if  the  bank 
receives  a  fee  for  its  investment  advice" 
excludes  those  activities  in  which  the 
investment  advice  is  merely  incidental 
to  other  services. 

(b)  Specific  activities — (1)  Full-service 
brokerage.  Engaging  in  full-service 
brokerage  may  entail  providing 
investment  advice  for  a  fee,  depending 
upon  the  commission  structure  and 
specific  facts.  In  making  this 
determination,  the  OCC  will  consider 
full-service  brokCTage  to  involve 
investment  advice  for  a  fee  if  a  non-bank 
broker  engaged  in  that  activify  is 
considered  an  investment  adviser  under 
the  Investment  Advisers  Act  of  1940  (15 
U.S.C.  80b-l  et  seq.). 

(2)  Activities  not  involving  investment 
advice  for  a  fee.  The  following  activities 
generally  do  not  entail  providing 
investment  advice  for  a  fee: 

(i)  Financial  advice  and  counseling, 
including  strategic  planning  of  a 
financial  nature,  merger  and  acquisition 
advisory  services,  advisory  and 
structuring  services  related  to  project 
finance  transactions,  and  providing 
market  economic  information  to 
customers  in  general; 

(ii)  Client-directed  investment 
activities  where  the  fee  does  not  depend 
on  the  provision  of  investment  advice; 

(iii)  Investment  advice  incidental  to 
acting  as  a  municipal  securities  dealer; 

(iv)  Real  estate  asset  management; 


(v)  Real  estate  consulting; 

(vi)  Advice  concerning  bridge  loans; 

(vii)  Services  for  homeowners' 
associations; 

(viii)  Tax  planning  and  structuring 
advice;  and 

(ix)  Investment  advice  authorized  by 
the  OCC  under  12  U.S.C.  24(Seventh)'as 
an  incidental  power  necessary  to  carry 
on  the  business  of  banking. 

Dated:  July  2, 1997. 
Eugene  A.  Ludwig, 
Comptroller  of  the  Currency. 
(FR  Doc.  97-17792  Filed  7-8-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administrstion 

14  CFR  Part  39 

[Dodwt  No.  97  NM  69  Ai^ 

RIN2120-AA64 

Airworthiness  DIrsctives;  Turbo- 
Propeller  Powered  Oeneral  Dynamics 
(Convalr)  Model  240, 340,  and  440 
Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
various  turbo-propeller  powered 
General  Dynamics  (Convair)  Model  240, 
340,  and  440  series  airplanes.  This 
proposal  would  require  revising  the 
Airplane  Flight  Manual  (AFM)  to 
modify  the  limitation  that  prohibits 
positioning  the  power  levers  below  the 
flight  idle  stop  during  flight,  and  to 
provide  a  statement  of  the  consequences 
of  positioning  the  power  levers  below 
the  flight  idle  stop  during  flight.  This 
proposal  is  prompted  by  incidents  and 
accidents  involving  airplanes  equipped 
with  turboprop  engines  in  which  the 
ground  propeller  beta  range  was  used 
improperly  during  flight.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  loss  of  airplane 
controllability,  or  engine  overspeed  and 
consequent  loss  of  engine  power  caused 
by  the  power  levers  being  positioned 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight. 
DATES:  Comments  must  be  received  by 
August  18,  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 


Attention:  Rules  Docket  No.  97-NM- 
69-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Hoerman,  Aerospace  Engineer, 
Flight  Test  Branch,  ANM-160L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712;  telephone 
(562) 527-5371; fax  (562) 625-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-69-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availabilify  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-69-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

In  recent  years,  the  FAA  has  received 
reports  of  14  incidents  and/or  accidents 
involving  intentional  or  inadvertent 
operation  of  the  propellers  in  the 
ground  beta  range  during  flight  on 
airplanes  equipped  with  turboprop 
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engines.  (For  the  purposes  of  this 
proposal.  Beta  is  defined  as  the  range  of 
propeller  operation  intended  for  use 
during  taxi,  ground  idle,  or  reverse 
operations  as  controlled  by  the  power 
lever  settings  aft  of  the  flight  idle  stop.) 

Five  of  the  fourteen  in-flight  beta 
occurrences  were  classified  as 
accidents.  In  each  of  these  five  cases, 
operation  of  the  propellers  in  the  beta 
range  occurred  during  flight.  Operation 
of  the  propellers  in  the  beta  range 
during  flight,  if  not  prevented,  could 
result  in  loss  of  airplane  controllability, 
or  engine  overspeed  with  consequent 
loss  of  engine  power. 

Communication  between  the  FAA  and 
the  public  during  a  meeting  held  on 
June  11-12.  1996,  in  Seattle, 
Washington,  revealed  a  lack  of 
consistency  of  the  information  on  in- 
flight beta  op>eration  contained  in  the 
FAj\-approved  Airplane  Flight  Manual 
(AFM)  for  airplanes  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  (Airplanes  that  are  certificated  for 
this  type  of  operation  are  not  affected  by 
the  above-referenced  conditions.) 

FAA's  Determinations 

The  FAA  has  examined  the 
circumstances  and  reviewed  all 
available  information  related  to  the 
incidents  and  accidents  described 
previously.  The  FAA  finds  that  the 
Limitations  Section  of  the  AFM's  for 
certain  airplanes  must  be  revised  to 
prohibit  positioning  the  power  levers 
below  the  flight  idle  stop  while  the 
airplane  is  in  flight,  and  to  provide  a 
statement  of  the  consequences  of 
positioning  the  power  levers  below  the 
flight  idle  stop.  The  FAA  has 
determined  that  the  affected  airplanes 
include  those  that  are  equipped  with 
turboprop  engines  and  that  are  not 
certificated  for  in-flight  operation  with 
the  power  levers  below  the  flight  idle 
stop.  Since  turbo-propeller  powered 
General  Dynamics  (Convair)  Model  240, 
340,  and  440  series  airplanes  meet  these 
criteria,  the  FAA  finds  that  the  AFM  for 
these  airplanes  must  be  revised  to 
include  the  limitation  and  statement  of 
consequences  described  previously. 

Explanation  of  the  Requirements  of  the 
Proposed  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  turbo-propeller 
powered  General  Dynamics  (Convair) 
Model  240.  340,  and  440  series 
airplanes  of  the  same  type  design,  the 
proposed  AD  would  require  revising  the 
Limitations  Section  of  the  AFM  to 
modify  the  limitation  that  prohibits  the 
positioning  of  the  power  levers  below 


the  flight  idle  stop  while  the  airplane  is 
in  flight,  and  to  add  a  statement  of  the 
consequences  of  positioning  the  power 
levers  below  the  flight  idle  stop  while 
the  airplane  is  in  flight. 

Interim  Action 

This  is  considered  interim  action 
until  final  action  is  identified,  at  which 
time  the  FAA  may  consider  further 
rulemaking. 

Cost  Impact 

The  FAA  estimates  that  178  General 
Dynamics  (Convair)  Model  240,  340, 
and  440  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  1  work 
hour  p>er  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $10,680,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
actioQ,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
wouiH  not  have  substantial  direct  effects 
on  thie  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
pow^r  and  responsibilities  among  the 
varioiis  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subfects  in  14  CFR  Fart  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

General  Dynamics  (Convair):  Docket  97-NM- 
69- AD. 

Applicability:  All  turbo-propeller 
powered  Model  240,  340,  and  440  series 
airplanes,  including  those  models 
commonly  referred  to  as  Model  580,    ' 
600,  and  640  series  airplanes; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  ahered.  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  aHiected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  [b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  airplane  controllability, 
or  engine  overspeed  and  consequent  loss  of 
engine  power  caused  by  the  power  levers 
being  positioned  b)elow  the  flight  idle  stop 
while  the  airplane  is  in  flight,  accomplish  the 
following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Limitations  Section  of 
the  FAA-approved  Airplane  Flight  Manual 
(AFM)  to  include  the  following  statements. 
This  action  may  be  accomplished  by 
inserting  a  copy  of  this  AD  into  the  AFM. 

"Positioning  of  power  levers  below  the 
flight  idle  stop  while  the  airplane  is  in  flight 
is  prohibited.  Such  positioning  may  lead  to 
loss  of  airplane  control  or  may  result  in  an 
overspeed  condition  and  consequent  loss  of 
engine  power." 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA,  Transport  Airplane  Directorate. 
Ojjerators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Operations 
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Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  ]uly  2, 
1997. 

Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-17848  Filed  7-8-97;  8:45  am] 

MUMQ  CODE  4«10-1S-U 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  101 
[Docket  No.  97P-O206] 

Food  Labeling:  Healtti  Claims;  Dietary 
Sugar  Aicoirals  and  Dental  Carles 

agency:  Food  and  I>rug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  the  regulation  that  authorized  a 
health  claim  on  sugar  alcohols  and 
dental  caries  to  include  the  sugar 
alcohol  erythritol.  FDA  is  proposing  this 
action  in  response  to  a  petition  filed  by 
the  Cerestar  Holding  B.V.,  Mitsubishi 
Chemical  Corp.,  and  Nikken  Chemicals 
Co.  The  agency  has  tentatively 
concluded  that,  based  on  the  totality  of 
publicly  available  scientific  evidence 
presented  in  the  petition,  erythritol  does 
not  promote  dental  caries.  Therefore, 
FDA  is  proposing  to  amend  the  sugar 
alcohol  and  dental  caries  health  claim  to 
include  erythritol. 

DATES:  Written  comments  by  September 
22, 1997.  The  agency  is  proposing  that 
any  final  rule  that  may  issue  based  upon 
this  proposal  become  effective  upon  its 
publication  in  the  Federal  Register. 
ADDRESSES:  Written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklavm  Dr.,  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  J.  Saltsman,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-165),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-205-5483. 
SUPPLEMENTARY  INFORMATION: 


L  Background 

In  the  Federal  Register  of  August  23, 
1996  (61  FR  43433),  the  agency  adopted 
a  final  rule  to  authorize  the  use.  on  food 
labels  and  in  food  labeling,  of  health 
claims  on  the  association  between  sugar 
alcohols  and  dental  caries  (hereinafter 
referred  to  as  the  sugar  alcohol  final 
rule)  (§  101.80  (21  CFR  101.80)).  FDA 
adopted  this  regulation  in  response  to  a 
petition  filed  under  section 
403(r)(3)(B)(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
343(r)(3)(B)(i)).  Section  403(r)(3)(B)(i)  of 
the  act  states  that  the  Secretary  of 
Health  and  Human  Services  (and.  by 
delegation,  FDA)  shall  issue  regulations 
authorizing  health  claims  only  if  he  or 
she  determines,  based  on  the  totality  of 
publicly  available  scientific  evidence 
(including  evidence  from  well-designed 
studies  conducted  in  a  manner  which  is 
consistent  with  generally  recognized 
scientific  prtK«dures  and  principles), 
that  there  is  significant  scientific 
agreement,  among  experts  qualified  by 
scientific  training  and  experience  to 
evaluate  such  claims,  that  the  claim  is 
supported  by  such  evidence  (see  also 
§  101.14(c)  (21  CFR  101.14(c))). 

The  sugar  alcohol  final  rule  sets  out 
the  circumstances  in  which  a  sugar 
alcohol  is  eligible  to  be  the  subject  of  a 
health  claim  (§  101.80(c)(2)(ii)).  Section 
101.80(c)(2)(ii)(A)  states  that  the  food 
must  meet  the  requirement  for  a  sugar 
free  food  defined  in  21  CFR 
101.60(c){l)(i).  Section 
101.80(c)(2){ii)(B)  lists  the  sugar 
alcohols  that  are  eligible  to  bear  the 
claim,  xylitol,  sorbitol,  maimitol, 
maltitol,  isomalt,  lactitol.  hydrogenated 
starch  hydrolysates,  hydrogenated 
glucose  syrups,  or  a  combination  of 
these.  Section  101.80(c)(2)(ii)(C)  states 
that: 

[Wlhen  fermentable  cartxjhydrates  are 
present  in  the  sugar  alcohol-containing  food, 
the  food  shall  not  lower  plaque  pH  below  5.7 
by  bacterial  fermentation  either  during 
consumption,  or  up  to  30  minutes  after 
consumption  as  measured  by  the  indwelling 
plaque  pH  test  found  in  "Identification  of 
Low  Caries  Risk  Dietary  Components,"  *  *  * 
which  is  incorporated  bv  reference  *  *  *. 

In  the  sugar  alcohol  final  rule,  the 
agency  stated  that  for  other  sugar 
alcohols  to  be  included  in 
§  101.80(c){2)(ii)(B),  a  petitioner  must 
show  how  the  substance  conforms  to  the 
requirements  of  §§101. 14(b)  and  101.80 
(61  FR  43433  at  43442).  FDA  stated: 

For  those  substances  that  are  to  be 
consumed  at  other  than  decreased  dietary 
levels,  the  petitioner  must  demonstrate  to 
FDA's  satisfection  that  the  substance  is  safe 
and  lawful  under  the  applicable  food  safety 
provisions  of  the  act  (§  101.14(b)(3)(ii)). 
Likewise,  the  petitioner  would  need  to   . 
provide  evidence  that  the  sugar  alcohol  will 


not  lower  plaque  pH  below  5.7.  Therefore, 
before  a  claim  can  be  made  for  a  new  sugar 
alcohol,  it  must  be  shown  to  meet  the 
requirements  for  §  101.80.  When  this  is 
demonstrated.  FDA  will  take  action  to  add 
the  substance  to  the  list  in  this  regulation, 
which  has  been  renumbered  as 
§101.8O(c)(2)(ii)(B). 

The  present  rulemaking  is  in  response 
to  a  petition  to  amend 
§  101.80(c)(2)(ii)(B)  to  include  erythritol 
as  one  of  the  sugar  alcohols  that  is 
eUgible  to  bear  the  sugar  alcohol  and 
dental  caries  health  claim. 

n.  Petition  for  Health  Claim  on 
Erythritol  and  the  Nonpromotion  of 
Dental  Caries 

A.  The  Petition 

On  April  4,  1997,  the  petitioners 
submitted  a  petition  to  FDA  requesting 
that  the  agency  amend 
§  101.80{c)(2)('ii)(B)  to  authonze  a  claim 
to  authorize  a  noncariogemcity  dental 
health  claim  for  the  sugar  alcohol 
erythritol.  On  May  16. 1997,  the  agency 
sent  the  [>etitioner  a  letter  stating  that  it 
had  completed  its  initial  review  of  the 
petition,  and  that  the  petition  would  be 
filed  in  accordance  with  section 
403(r)(4)  of  the  act  (see  Docket  97P- 
0206,  Letter  1).  The  following  is  a 
review  of  the  health  claim  p>etition  and 
of  whether  erythritol  satisfies  the 
requirements  of  §§  101.80(c)(2)(ii)  and 
101.14(b)  and  (c)  of  FDA's  regulations. 

B.  Preliminary  Requirements 

1.  The  Substance  That  Is  the  Subject  of 
the  Petition 

Erythritol  is  a  4-carbon, 
monosaccharide  polyhydric  alcohol.  It 
occurs  naturally  in  a  wide  variety  of 
plants  (e.g.,  watermelons,  melons, 
grapes,  and  mushrooms)  and  animals 
(e.g.,  humans,  dogs,  and  cows). 
Erythritol  is  also  a  product  of  the 
fermentation  by  yeasts  and  molds  of 
sugars  (Ref.  1,  p.  27). 

2.  The  Substance  Is  Associated  With  a 
Disease  for  Which  the  U.S.  Population 
Is  at  Risk 

In  the  preamble  to  the  proposed  sugar 
alcohol  and  dental  caries  rule  (60  FR 
37507  at  37509,  July  20,  1995)  and  in 
the  regulation  authorizing  the  claim  on 
sugar  alcohols  and  dental  caries 
(§  101.80(a)(3)).  FDA  established  that 
dental  caries  is  a  disease  for  which  the 
U.S.  population  is  at  risk.  The  agency 
stated: 

Dental  cdries  is  recognized  in  The  Surgeon 
General's  Report  on  Nutrition  and  Health  * 
*  *  as  a  disease  or  health-related  condition 
for  which  the  United  States  population  is  at 
risk  *  *  *.  The  overalTprevalence  of  dental 
caries  imposes  a  substantial  burden  on 
Americans.  Of  the  13  leading  health 
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problems  in  the  United  States,  dental 
diseases  rank  second  in  direct  costs  *  *  *. 

Dental  caries  continues  to  affect  a  large 
proportion  of  Americans.  Although  there  has 
been  a  decline  in  the  prevalence  of  dental 
caries  among  children  in  the  United  States, 
the  disease  remains  widespread  throughout 
the  population  *  *  *. 

Based  on  these  facts,  FDA  concludes 
that,  as  required  in  §  101.14(b)(1),  dental 
caries  is  a  disease  for  which  the  U.S. 
population  is  at  risk. 

3.  The  Substance  Is  a  Food 

In  the  preamble  to  the  sugar  alcohols 
proposed  rule  (60  FR  37507  at  37509) 
and  in  the  final  regulation  itself 
{§  101.80(a)(4)),  the  agency  states  that 
sugar  alcohols  can  be  used  as 
sweeteners  to  replace  dietary  sugars, 
such  as  sucrose  and  com  sweeteners,  in 
foods  such  as  chewing  gums  and  certain 
confectioneries.  Therefore,  FDA 
concludes  that  erythritol  satisfies  the 
preliminary  requirement  in 
§101.14(b)(3)(i). 

4.  The  Substance  Is  Safe  and  Lawful 

The  petitioner  has  submitted  a 
petition  requesting  that  FDA  affirm  that 
the  use  of  erythritol  is  generally 
recognized  as  safe  (GRAS)  (62  FR  10285, 
March  6,  1997).  The  agency  notes  that 
this  GRAS  affirmation  petition  (GRASP 
7G0422)  is  still  under  review,  and  that 
authorization  of  a  health  claim  should 
not  be  interpreted  as  affirmation  that  the 
proposed  uses  of  erythritol  are  GRAS. 
Such  a  determination  can  be  made  only 
after  the  agency  has  completed  its 
review  of  the  GRAS  petition.  A 
preliminary  review  of  the  GRAS 
affirmation  petition,  however,  reveals 
that  it  contains  significant  evidence 
supporting  the  safety  of  the  use  of  this 
substance  at  the  levels  necessary  to 
justify  a  health  claim. 

In  the  GRAS  affirmation  petition,  the 
petitioner  relied  heavily  on  published 
animal  subchronic  and  chronic  toxicity 
studies  and  reproduction  studies 
(GRASP  7G0422.  App.  IV:  C4,  Cl2,  D5, 
D7,  D8,  D17,  D20,  D27,  and  D30),  on 
human  toleration  and  absorption  studies 
(GRASP  7G0422,  App.  IV:  C9.  C19,  C27, 
E2,  E6,  E8,  and  Ell),  and  on  the 
conclusions  about  the  safety  of 
erythritol  by  a  panel  of  independent 
experts  qualified  by  scientific  training 
and  experience  to  evaluate  the  safety  of 
foods.  The  panel  of  independent 
scientists  based  their  conclusions  on 
their  review  of  various  published  and 
unpublished  scientific  studies  which 
included  animal  toxicological  studies 
and  clinical  studies.  In  their  report 
entitled,  "Erythritol:  A  Review  of 
Biological  and  Toxicolbgical  Studies" 
(GRASP  7G0422,  App.  I-l),  the  panel 
concluded  that: 


The  large  body  of  published  data  supports 
the  conclusion  that  the  intake  of  erythritol 
would  not  be  expected  to  cause  adverse 
effects  in  humans  under  the  conditions  of  use 
in  food  and  that  other  qualified  food  safety 
experts  would  agree  that  erythritol  is 
generally  recognized  as  safe  (GRAS)  under 
the  conditions  of  its  intended  use  in  food. 

The  petitioner  also  asserted  that 
erythritol  occurs  endogenously  and 
naturally  in  the  diet,  and  that  it  has  a 
history  of  safe  use  in  foods.  The 
petitioner  further  argued  that  the  safety 
of  erythritol  is  supported  by  its 
chemical  structure,  i.e.,  it  is  positioned 
in  the  homologous  series  of  sugar 
alcohols,  between  glycerol  and  xylitol,  a 
series  that  also  includes  other  common 
food  ingredients  such  as  sorbitol  and 
mamiitol. 

Based  on  the  totality  of  the  evidence, 
the  agency  is  not  prepared,  at  this  time, 
to  take  issue  with  the  petitioner's  view 
that  the  use  of  erythritol  is  safe  and 
lawful.  Therefore,  FDA  tentatively 
concludes  that  the  petitioner  has 
provided  evidence  that  satisfies  the 
requirement  in  §  101.14(b)(3)(ii)  that  use 
of  erythritol  at  the  levels  necessary  to 
justify  a  claim  is  safe  and  lawful. 

m.  Review  of  Scientific  Evidence 

The  petitioner  submitted  two 
scientific  studies  evaluating  the 
relationship  between  erythritol  and 
dental  caries:  A  human  study  and  an 
animal  study  that  included  an  in  vitro 
evaluation. 

The  human  study  included  an 
interdental  plaque  pH  telemetry  test, 
one  of  the  methods  described  in  the  text 
entided  "Identification  of  Low  Caries 
Risk  Dietary  Components,"  which  the 
agency  incorporated  by  reference  in  the 
sugar  alcohol  regulation  (see 
§  101.80(c)(2)(ii)(C)).  The  test  was 
conducted  at  the  Bioelectronic  Unit  of 
the  Clinic  of  Preventive  Dentistry, 
Periodontology,  and  Cariology  of  the 
University  Dental  Institute  of  Zurich, 
Switzerland  (Ref.  1,  Appendix  B-2). 

For  this  test,  each  subject  had  a 
mandibular  telemetric  prosthesis 
incorporating  a  miniaturized  glass  pH- 
electrode  placed  directiy  opposite  the 
interproximal  area  of  an  adjacent 
abutment  tooth.  Once  the  prosthesis  was 
inserted  into  the  subject's  mouth,  the 
subject  was  asked  not  to  alter  his  or  her 
eating  habits,  The  prostheses  were  worn 
throughout  the  3-to  4-day  test  period  to 
allow  an  undistiirbed  growth  of 
interdental  plaque  over  the  tips  of  the 
electrodes.  With  the  exception  of  water 
rinses,  the  subjects  were  also  asked  to 
refrain  from  all  oral  hygiene  measiu^s. 

At  the  end  of  the  3-to  4-day  plaque 
buildup  period,  the  interdental  plaque 
pH  telemetry  test  was  conducted. 
Baseline  plaque  pH  was  measured  over 


a  15-minute  period  after  the  subjects 
chewed  a  piece  of  paraffin  for  3 
minutes.  The  subjects  then  sucked  on 
the  sugar-free  throat  lozenge  containing 
erythritol,  followed  by  plaque  pH 
measurements  over  a  30-minute  period. 
The  same  test  procedure  was  then 
repeated  using  a  10-percent  sucrose 
rinse  as  the  control  substance  in  place 
of  the  erythritol  lozenge. 

The  results  of  this  test  showed  that 
after  the  first  paraffin  chew,  baseline 
plaque  pH  measured  between  6.9  to  7.0, 
values  tiiat  were  similar  to  earlier  tests 
with  the  same  subjects  and  plaque  ages 
(Ref.  1,  Appendix  B-2).  Following 
consumption  of  erythritol,  plaque  pH 
measured  6.0  to  6.65.  The  sucrose  rinse 
caused  plaque  pH  to  drop  to  a  range  of 
4.25  to  4.9,  levels  that  were  significantly 
lower  than  pH  of  plaque  during  the 
erythritol  period  and  well  below  the  . 
critical  pH  value  of  5.7,  the  level  at 
which  demineralization  of  enamel 
occurs.  The  key  finding  for  this 
proceeding  is  that  there  were  no 
significant  differences  in  plaque  pH 
between  the  paraffin  and  erythritol 
periods. 

Kawanabe  and  coworkers  evaluated 
the  cariogenicity  of  erythritol  in  vitro 
and  in  pathogen-free  rats  (Ref.  1, 
Appendix  B-3).  The  authors  used 
microorganisms  of  various 
Streptococcus,  Lactobacillus,  and 
Actinomyces  species  to  determine 
whether  the  organisms  could  use 
erythritol  as  a  substrate  for  lactic  acid 
production  and  plaque  formation.  The 
results  of  this  study  showed  that 
erythritol  was  not  utilized  as  a  substrate 
for  lactic  acid  production  or  for  plaque 
formation  by  Streptococcus  mutans  or 
certain  other  oral  microorganisms. 

In  the  animal  study,  the  rats  were 
randomly  divided  into  six  groups.  Three 
groups  of  animals  were  fed  modified 
diets  for  5  days.  These  diets  contained 
either  starch  alone,  with  no  sugars  or 
sugar  alcohol;  starch  plus  sucrose;  or 
starch  plus  erythritol.  Then  the  animals 
were  infected  with  Streptococcus 
sobrinus,  after  which  they  continued  to 
consume  the  modified  diet  for  an 
additional  50  days.  In  a  similar 
experiment,  the  other  three  groups  of 
animals  were  fed  diets  that  contained 
starch  chocolate;  sucrose  chocolate,  or 
erythritol  chocolate,  and  the  animals 
were  infected  with  Streptococcus 
mutans.  Mandibular  caries  scores  were 
determined  at  70  days  of  age  in  all 
groups. 

The  results  of  this  study  showed  that 
the  group  fed  starch  plus  erythritol 
experienced  significantly  fewer  caries 
compared  to  the  starch  and  starch  plus 
sucrose  groups.  The  total  caries  scores 
for  groups  fed  diets  of  starch,  starch 
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plus  sucrose,  and  starch  plus  erythritol 
were  12.5,  60.5,  and  3.1,  respectively. 
Similarly,  the  group  consuming 
erythritol  chocolate  experienced 
significantly  fewer  caries  compared  to 
the  starch  chocolate  and  sucrose 
chocolate  groups.  The  caries  scores  for 
the  starch  chocolate,  sucrose  chocolate, 
and  erythritol  chocolate  groups  were 
18.5,  82.8,  and  6.7,  respectively.  There 
were  no  significant  differences  in  the 
body  weights  of  the  rats  between 
groups. 

The  authors  stated  that,  although  the 
group  fed  starch  usually  experienced 
the  least  dental  caries,  the  caries  score 
for  the  group  fed  starch  was 
significantly  higher  than  that  of  the 
group  fed  starch  plus  erythritol.  The 
same  trend  was  reported  in  the  animals 
consuming  the  chocolate  diets.  The 
authors  suggested  that  the  cariogenicity 
of  starch  in  these  experiments  may  be 
explained  by  the  contamination  of 
mono-  and  disaccharides.  The  main 
conclusion  from  this  study  is  that 
erythritol  did  not  induce  dental  caries. 

rv.  Decision  to  Propose  a  Health  Claim 
Relating  Erythritol  to  the 
Nonpromotion  of  Dental  Caries 

The  petition  set  out  the  results  of  an 
indwelling  plaque  pH  test  and  the 
results  of  an  in  vitro  and  animal  study 
that  evaluated  the  cariogenicity  of 
erythritol.  FDA  reviewed  this 
information  and  has  tentatively 
concluded  that  there  is  significant 
scientific  evidence  to  demonstrate  that 
erythritol  does  not  promote  dental 
caries.  The  results  of  the  plaque  pH  test 
clearly  demonstrate  that  erythritol  does 
not  lower  plaque  pH  below  5.7,  and 
that,  therefore,  it  does  not  promote  the 
demineralization  of  dental  enamel.  The 
results  of  the  in  vitro  and  animal  study 
are  consistent  with  the  results  of  the 
indwelling  plaque  pH  study  and  show 
that  erythritol  does  not  support  the 
growth  of  oral  microorganisms 
responsible  for  producing  the  acid  in 
plaque  and  has  little  to  no  cariogenic 
potential.  The  results  of  these  studies 
are  consistent  with  the  results  of  the 
studies  that  investigated  the  cariogenic 
potential  of  the  sugar  alcohols  listed  in 
§  101.80(c)(2)(ii)(B).  Therefore,  FDA 
tentatively  finds  that  erythritol  has 
satisfied  the  requirements  set  forth  in 
§§  101.14(d)  and  101.80,  and  the  agency 
is  proposing  to  add  erythritol  to  the  list 
of  eligible  sugar  alcohols. 

V.  Description  of  Modifications  to 
§101.80 

Section  101.80(c)(2)(ii)(B)  lists  the 
sugar  alcohols  that  are  eligible  to  be  the 
subject  of  a  dental  claim.  FDA  is 
proposing  to  amend  §  101.80(c)(2)(ii)(B) 


to  state  "(T]he  sugar  alcohol  in  the  food 
shall  be  xylitol,  sorbitol,  mannitol, 
maltitol,  isomalt,  lactitol,  hydrogenated 
starch  hydrolysates,  hydrogenated 
glucose  syrups,  erythritol.  or  a 
combination  of  these." 

The  agency  is  not  specifying  a  level  of 
erythritol  in  the  food  product  because, 
like  the  other  sugar  alcohols,  erythritol 
is  being  used  as  a  substitute  for  sugars. 
Therefore,  the  amount  of  the  substance 
required  is  that  needed  to  achieve  a 
desired  level  of  sweetness. 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(ll)  that  tiiis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  envirorunental  impact  statement 
is  required.  This  finding  is  based  on 
information  submitted  by  the  petitioner 
in  an  environmental  assessment 
prepared  using  the  format  described  in 
21  CFR  25.31a(b)(5). 

Vn.  Analysis  of  Impacts 

FDA  has  examined  the  economic 
implications  of  the  proposed  rule  as 
required  by  Executive  Order  12866  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
the  regulatory  approach  that  maximizes 
net  benefits  (including  potential 
economic,  envirorunental.  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  Executive  Order  12866 
classifies  a  rule  as  significant  if  it  meets 
any  one  of  a  number  of  specified 
conditions,  including  having  an  annual 
effect  on  the  economy  of  $100  million 
or  adversely  affecting  in  a  material  way 
a  sector  of  the  economy,  competition,  or 
jobs,  or  if  it  raises  novel  legal  or  policy 
issues.  If  a  rule  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  Regulatory 
Flexibility  Act  requires  agencies  to 
analyze  regulatory  options  that  would 
minimize  the  economic  impact  of  that 
rule  on  small  entities.  FDA  finds  that 
this  proposed  rule  is  not  a  significant 
rule  as  defined  by  Executive  Order 
12866  and  finds  under  the  Regulatory 
Flexibility  Act  that  the  proposed  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

The  establishment  of  this  health  claim 
results  in  benefits  and  in  costs  only  to 
the  extent  that  food  manufactiu^rs  elect 
to  take  advantage  of  the  opportunity  to 
use  the  claim.  This  rule  will  not  require 
that  any  labels  be  redesigned,  or  that 
any  product  be  reformulated. 


Some  manufacturers  are  using  FDA's 
approved  health  claim  regarding  the 
benefits  of  sugar  alcohols.  This 
proposed  health  claim  will  allow  them 
to  highlight  the  effects  of  another  sugar 
alcohol,  erythritol.  The  benefit  of 
establishing  this  health  claim  is  to 
provide  for  new  information  in  the 
market  regarding  the  relationship  of 
erythritol  and  dental  caries,  and  to 
provide  consumers  with  the  assurance 
that  this  information  is  truthful,  not 
misleading,  and  scientifically  valid. 

Costs  wUl  be  incurred  by  small 
entities  only  if  they  opt  to  take 
advantage  of  the  marketing  opportunity 
presented  by  this  regulation.  FTDA 
cannot  predict  the  number  of  small 
entities  that  will  choose  to  use  the 
claim.  However,  no  firm,  including 
small  entities,  will  choose  to  bear  the 
cost  of  redesigning  labels  unless  they 
believe  that  the  claim  will  result  in 
increased  sales  of  their  product. 
Therefore,  this  rule  will  not  result  in 
either  a  decrease  in  revenues  or  a 
significant  increase  in  costs  to  any  small 
entity.  Accordingly,  under  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  agency  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Vm.  Paperwork  Reduction  Act 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  reporting, 
recordkeeping,  labeling,  or  other  third 
party  disclosure  requirement.  Thus, 
there  is  no  "information  collection" 
necessitating  clearance  by  the  Office  of 
Management  and  Budget.  However,  to 
ensure  the  accuracy  of  this  tentative 
conclusion,  FDA  is  seeking  comment  on 
whether  this  proposed  rule  to  permit 
health  claims  on  the  association 
between  erythritol  and  the 
noncariogenicity  of  dental  caries 
imposes  any  paperwork  burden, 

IX.  Efiiective  Date 

FDA  is  proposing  to  make  these 
regulations  effective  upon  publication  of 
a  final  rule  based  on  this  proposal. 

X.  Comments 

Interested  persons  may,  on  or  before 
September  22,  1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  regarding  this 
proposal.  Two  copies  of  any  cormnents 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 
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XI.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Cerestar  Holding  B.  V.,  Mitsubishi 
Chemical  Corp..  and  Nikken  Chemicals  Co., 
"Petition  to  amend  the  regulation  for  21  CFR 
§  101.80  to  authorize  a  noncariogenicity 
dental  health  claim  for  the  sugar  alcohol 
erythritol  (1,2.3.4-butanetetrol),"  April  4, 
1997  [CPU. 

List  of  Subjects  in  21  CFR  Part  101 

Food  and  Eh-ug  Administration,  Food 
labeling.  Nutrition,  Reporting  and 
recordkeeping  requirements. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  101  be  amended  as  follows: 

PART  101— FOOD  LABELING 

1.  The  authority  citation  for  21  CFR 
part  101  continues  to  read  as  follows: 

Authority:  Sees.  4.  5.  6  of  the  Fair 
Packaging  and  Labeling  Act  (15  U.S.C.  1453. 
1454,  1455);  sees.  201.  301.  402,  403,  409. 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  321,  331.  342.  343,  348,  371). 

2.  Section  101.80  is  amended  by 
revising  paragraph  (c)(2)(ii)(B)  to  read  as 
follows: 

§  101.80    Health  claims:  dietary  sugar 
alcohols  and  dental  carles. 

•         *         «         «         * 

(0*  •  • 

(2)  *   •  * 

(ii)*  •  * 

(B)  The  sugar  alcohol  in  the  food  shall 
be  xylitol.  sorbitol,  mannitol,  maltitol, 
isomalt.  lactitol,  hydrogenated  starch 
hydrolysates,  hydrogenated  glucose 
syrups,  erythritol,  or  a  combination  of 
these. 


Dated:  June  17. 1997. 
WUliam  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

IFR  Doc  97-17797  Filed  7-6-97;  8:45  am] 

BILLING  CODE  416O-01-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  CHAPTER  I 

[WT  Docket  No.  97-150;  FCC  97-232] 

Competitive  Bidding 

agency:  Federal  Communications 
Commission. 


ACTION:  Request  for  comments. 

summary:  On  July  2,  1997,  the  Federal 
Communications  Commission  released  a 
public  notice  requesting  comment  on 
the  Commission's  use  of  competitive 
bidding  to  award  licenses  to  provide 
wireless  services  as  part  of  its 
preparation  of  a  report  to  Congress,  as 
required  by  Section  309(j)(12)  of  the 
Commimications  Act.  47  U.S.C. 
309(j)(2).  The  public  notice  solicits 
comment  from  the  public  on  a  variety  of 
issues  relating  to  the  Commission's 
spectrum  auction  program  to  date,  and 
announces  that  comments  are  due  on  or 
before  August  1,  1997. 
DATES:  Comments  are  due  on  or  before 
August  1,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Bolhnger  or  Alice  Elder,  Wireless 
Telecommunications  Bureau,  Federal 
Communications  Commission,  (202) 
418-0660. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  public  notice  released 
on  July  2, 1997.  The  complete  public 
notice  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center  (Room 
239),  1919  M  Street,  N.W.,  Washington, 
D.C.,  20554,  and  also  may  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
(202)  857-3800,  2100  M  Street,  N.W., 
Washington,  D.C.  20037.  The  complete 
public  notice  is  also  available  on  the 
Commission's  hitemet  home  page 
(http://www.fcc.gov). 

Summary  of  the  Public  Notice 

Commission  Opens  Inquiry  on 
Competitive  Bidding  Process  for  Report 
to  Congress 

Comment  Due  Date:  August  1.  1997 

I.  Introduction  and  Background 

The  Omnibus  Budget  Reconciliation 
Act  of  1993  (the  "Budget  Act")  added 
Section  309(j)  to  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
§§  151-713  (the  "Communications 
Act").  Section  309(j)  authorized  the 
Commission  to  employ  competitive 
bidding  to  choose  from  among  mutually 
exclusive  applications  for  initial 
licenses  in  services  where  the  licensee 
receives  compensation  from  subscribers. 
It  requires  the  Commission  to  promote 
the  development  and  rapid  deployment 
of  new  technologies,  products  and 
services  for  the  benefit  of  the  pubUc, 
including  those  residing  in  rural  areas, 
without  administrative  or  judicial 
delays.  It  further  requires  the 
Commission  to  promote  opportunity 
and  competition  by  avoiding  excessive 
concentration  of  licenses  and  by 


disseminating  licenses  among  a  wide 
variety  of  applicants,  including  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women. 

In  the  four  years  since  grant  of  auction 
authority,  the  Commission  has 
completed  fourteen  auctions.  These 
auctions  have  resulted  in  the 
assignment  of  over  4.300  licenses  for 
spectrum-based  services,  which  include 
narrowband  Personal  Communications 
Service  (PCS),  broadband  PCS, 
Interactive  Video  Data  Service  (IVDS), 
Multipoint  Distribution  Service  (MDS), 
900  MHz  Specialized  Mobile  Radio 
Service  (SMR).  imserved  cellular  areas. 
Direct  Broadcast  Satellite  (DBS),  Digital 
Audio  Radio  Service  (DARS)  and 
Wireless  Communications  Service 
(WCS).  Auctions  to  date  have  raised  a 
total  of  $23.1  billion  for  the  U.S. 
Treasury.  Future  auctions  being  planned 
include  those  for  licenses  to  provide 
Local  Multipoint  Distribution  Service, 
paging,  narrowband  PCS.  and  the  800 
MHz  SMR  and  220  MHz  services. 

SecUon309(j)(12)ofthe 
Communications  Act  requires  that  the 
Commission  conduct  a  public  inquiry 
regarding  the  use  of  competitive  bidding 
to  award  licenses  and  submit  a  report  to 
Congress  by  September  30.  1997. 
Pursuant  to  the  statute,  the  report  must: 

(1)  Contain  a  statement  of  the 
revenues  obtained,  and  a  projection  of 
future  revenues,  from  the  use  of 
competitive  bidding  systems; 

(2)  Describe  the  competitive  bidding 
methodologies  established  by  the 
Commission  pursuant  to  Sections 
309(j)(3)  and  (4)  of  the  Communications 
Act; 

(3)  Compare  the  advantages  and 
disadvantages  of  the  competitive 
bidding  methodologies  established  by 
the  Commission  in  terms  of  attaining 
the  objectives  described  in  Sections 
309(j)(3)  and  (4)  of  the  Communications 
Act; 

(4)  Evaluate  whether  and  to  what 
extent: 

(i)  Competitive  bidding  significantly 
improved  the  efficiency  and 
effectiveness  of  the  process  for  granting 
radio  spectrum  licenses; 

(ii)  Competitive  bidding  facilitated  the 
introduction  of  new  spectrum-based 
technologies  and  the  entry  of  new 
companies  into  the  telecommunications 
market; 

(iii)  Competitive  bidding 
methodologies  have  secured  prompt 
delivery  of  service  to  rural  areas  and 
have  adequately  addressed  the  needs  of 
rural  spectrum  users;  and 
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(iv)  Small  businesses,  rural  telephone 
companies,  and  businesses  owned  by 
members  of  minority  groups  and  women 
were  able  to  participate  successfully  in 
the  competitive  bidding  process;  and 

(5)  Recommend  any  statutory  changes 
that  are  needed  to  improve  the 
competitive  bidding  process. 

To  date,  the  Commission  has 
conducted  numerous  rule  makings 
implementing  its  auction  authority.  As 
a  result,  the  agency  has  obtained 
comments  and  information  from 
potential  and  actual  bidders,  industry 
groups  and  licensees  concerning  its 
auction  process.  By  this  Public  Notice, 
the  Commission  seeks  additional 
information  and  comment  in  order  to 
assist  in  preparing  its  report  to 
Congress.  The  Commission  encourages 
comment  from  participants  in  prior 
auctions,  from  persons  or  entities  who 
are  planning  to  participate  in  upcoming 
auctions,  and  from  other  interested 
parties,  including  small  businesses, 
rural  telephone  companies,  and 
businesses  owned  by  members  of 
minority  groups  and  women.  Analysis 
of  the  data  and  results  of  specific 
auctions  already  conducted,  as  well  as 
information  helpful  in  evaluating  future 
auctions,  is  desirable.  Further 
information  about  the  Commission's 
auctions  can  be  found  at  the 
Commission's  Internet  Auctions  site, 
http://www.fcc.gov/wtb/auction8.html. 
Parties  are  asked  to  provide  any 
examples  or  detailed  ancdyses,  studies 
or  statistics  concerning  the  issues  to  be 
addressed  in  our  report. 

n.  Request  for  Public  Comment 

A.  Projection  of  Revenues  From  the  Use 
of  Competitive  Bidding  Systems 

To  date,  the  Commission  has  raised 
$23  billion  for  the  U.S.  Treasury 
through  fourteen  spectrum  auctions. 
Revenue  to  be  derived  from  future 
auctions  will  likely  be  affected  by 
various  &ctors,  including  the  nature  and 
amount  of  spectrum  auctioned,  service- 
specific  FCC  rules,  market  conditions, 
and  auction  methodology.  Determining 
the  value  of  spectrum  in  advance  of  an 
auction  is  very  difficult.  The  value  of 
spectrum  depends  on  a  nimaber  of 
factors,  including  its  location,  technical 
characteristics,  the  amount  of  spectrum, 
the  geographic  area  covered,  the 
availability  of  technology  suitable  for  a 
given  band,  the  amount  of  spectrum 
already  available  for  provision  of  similar 
services,  the  number  of  incumbents 
presently  occupying  the  spectrum,  and 
whether  incumbents,  if  any,  will  remain 
licensed  in  that  spectrum  or  will  be 
relocated  to  other  spectrum.  The 
Commission  has  not  made  estimates  of 


the  value  of  auctionable  spectrum  in  the 
past.  Moreover,  the  Commission's 
statutory  authority  specifically  instructs 
the  Commission  not  to  base  its  spectrum 
allocation  decisions  "solely  or 
predominantly"  on  the  expectation  of 
revenues  that  auctions  may  generate. 
The  Commission's  primary  mission  in 
conducting  auctions  is  promoting 
competition  by  awarding  licenses 
rapidly  to  those  who  value  them  most 
highly. 

The  Commission  asks  commenters  to 
provide  it  with  information  that  will  aid 
the  Commission  in  estimating  projected 
revenues  for  its  report  to  Congress. 
Specifically,  the  Commission  asks: 

•  How  have  the  Commission's 
auction  rules  affected  revenues  in  the 
first  fourteen  spectrum  auctions?  Please 
be  specific. 

•  How  and  to  what  extent  has  the 
amount  of  spectrum  being  offered  for 
auction,  size  of  the  license  areas,  the 
timing  of  the  offerings,  and  the  use  for 
which  the  spectrum  is  allocated, 
affected  revenues? 

•  What  other  factors  have  affected  the 
revenues  derived  from  the  spectrum 
auctions  conducted  to  date? 

•  What  methodologies  should  the 
Commission  use  to  project  future 
revenues?  Please  provide  specific 
illustrations  of  how  such  methodologies 
might  be  applied. 

B.  Comparison  of  Different 
Methodologies 

The  introduction  of  com{>etitive 
bidding  into  the  license  assigimient 
process  promotes  competition  by 
awarding  licenses  quickly  to  those  who 
value  them  most  highly,  reduces 
wasteful  private  expenditiu^s  on 
obtaining  licenses  in  the  secondary 
market,  and  raises  revenue  that  lessens 
taxpayer  burdens.  Before  the  grant  of 
auction  authority,  the  Commission 
mainly  relied  upon  comparative 
hearings  and  lotteries  to  select  a  single 
licensee  from  a  pool  of  mutually 
exclusive  applicants  for  a  license.  Under 
the  comparative  hearing  process,  the 
licensee  was  selected  from  among  a 
group  of  applicants  on  the  basis  of 
certain  criteria;  under  the  lottery 
process,  a  licensee  was  selected  at 
random.  The  Commission  has  found 
that  spectrum  auctions  more  effectively 
assign  licenses  than  either  comparative 
hearings  or  lotteries  in  most  cases.  For 
example,  using  comparative  hearings 
and  lotteries,  it  generally  took  the 
Commission  at  least  two  years  or  more 
to  award  licenses  in  each  of  the  top 
cellular  markets.  Lotteries  also  had  the 
effect  of  fueling  speculation  that 
resulted  in  the  agency  receiving  nearly 
400,000  applications  for  cellular 


licenses,  and  of  allowing  license 
winners  to  reap  large  windfall  profits  by 
quickly  selling  their  licenses  in  a  private 
auction  to  others.  Notably,  between 
1983  and  1993  over  75  percent  of  all 
cellular  licenses  had  been  transferred  at 
least  once.  By  using  auctions,  the 
Commission  has  reduced  the  average 
time  from  license  application  to  award 
to  less  than  one  year  and  the  public  is 
now  receiving  the  direct  financial 
benefit  from  the  award  of  licenses. 

Additionally,  the  Commission  auction 
methodology  promotes  efficient 
spectrum  use  in  several  ways.  First,  it 
facilitates  efficient  spectrum  aggregation 
across  geographic  areas  and  spectrum 
blocks.  Second,  it  generates  information 
about  the  value  of  spectrum  for 
alternative  uses.  Moreover,  auctions, 
unlike  comparative  hearings,  can  be 
conducted  at  modest  cost  relative  to 
license  value.  The  total  cost  of  all 
Commission  auctions  to  date  has  been 
approximately  $65  million,  which 
represents  only  about  0.28  percent  of 
the  total  auction  revenue  raised  to  date. 

In  conducting  spectrum  auctions,  the 
Commission  also  has  analyzed  and 
experimented  with  various  auction 
methodologies.  The  Commission 
pioneered  the  use  of  simultaneous 
multiple  round  auctions,  the  format 
which  we  have  used  for  most  of  our 
auctions.  In  contrast  to  other  bidding 
mechanisms,  simultaneous  multiple 
round  bidding  generates  the  most 
information  about  license  values  during 
the  course  of  the  auction  and  provides 
bidders  with  the  most  flexibility  to 
pursue  spectrum  aggregation  strategies. 
Thus,  this  methodology  effectively 
awards  interdependent  licenses  to  the 
bidders  who  value  them  most  highly. 
Generally,  the  Commission  has  found 
that  because  of  the  superior  information 
and  flexibility  simultaneous  multiple 
round  bidding  provides,  it  is  likely  to 
yield  more  revenue  than  other  auction 
designs.  The  Commission  also  has  used 
oral  outcry  and  sequential  multiple 
round  electronic  auction  designs,  and  is 
exploring  other  bidding  mechanisms, 
such  as  combinatorial  bidding,  for 
future  auctions.  See  Amendment  of  Part 
1  of  the  Conunission's  Rules — 
Competitive  Bidding  Proceeding.  WT 
Docket  No.  97-62,  Order,  Memorandum 
Opinion  and  Order  and  Notice  of 
Proposed  Rule  Making,  FCC  97-60,  62 
FR  13540  (March  21,  1997)  ("Part  1 
NPRM").  The  Commission  asks 
commenters  to  consider  the  different 
methodologies  used  to  date  and  offer 
any  views  or  comparisons  of  these 
mechanisms  that  would  be  helpful  for 
the  Commission's  report  to  Congress.  In 
particular,  the  Commission  asks: 
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•  Are  there  specific  examples  of 
where  the  simultaneous  multiple  round 
auction  methodology  has  facilitated 
efficient  aggregation  of  complementary 
licenses? 

•  What  costs  have  been  incurred  in 
the  preparation  of  bids?  Have  these 
costs  been  significantly  affected  by  the 
duration  of  theauctions?  How  do  these 
costs  compare  to  the  costs  associated 
with  lotteries  and  comparative  hearings? 

•  How  has  the  use  in  connection  with 
auctions  of  electronic  application  filing, 
electronic  bidding,  and  the  distribution 
of  information  via  the  hitemet  improved 
the  efficiency  and  effectiveness  of 
granting  spectrum  licenses? 

•  Are  there  any  other  auction 
methodologies  or  improvements  to 
existing  methodologies  that  might  be 
explored? 

C.  Evaluation  of  How  Competitive 
Bidding  Has  Facilitated  the  Introduction 
of  New  Technologies  and  the  Entry  of 
New  Companies  Into  the 
Telecommunications  Market 

The  PCS  spectrum  auctions  resulted 
in  the  creation  of  many  new  wireless 
telecommunications  companies. 
Counted  among  these  companies  are 
many  small  entrepreneurial  firms. 
Indeed.  54  percent  of  the  licenses  thus 
far  awarded  by  auctions  have  gone  to 
small  businesses,  many  of  which  are 
new  entrants  in  the  telecommunications 
market.  Also,  several  of  the  largest 
telecommunications  enterprises  in  the 
world,  such  as  Sprint 
Telecommunications  and  the  Bell 
Operating  Companies,  have  formed 
alliances  to  establish  nationwide  PCS 
networks.  For  subscribers,  these  new 
firms  represent  new  choices  for 
increasingly  improving  wireless  service 
at  lower  prices.  A  recent  report 
identifies  over  40  markets  that  now  have 
three  wireless  competitors  and  10 
markets  with  four  competitors.  There 
have  been  some  reports  that  pricing  in 
competitive  markets  with  at  least  one 
PCS  operator  averages  18  percent  lower 
than  in  markets  with  no  PCS 
competitors.  Competition  is  also 
increasing  consumers'  choice  of 
products  by  advancing  the  development 
of  three  digital  standards.  In  monetary 
terms,  the  most  important  effect  to  the 
economy  is  that  these  firms  are  now 
investing  in  infrastructure  that  will 
permit  them  to  offer 
telecommunications  services  in 
competition  with  each  other  and  with 
other  providers  such  as  cable  and 
telephone  companies.  The  wireless 
investment  is  expected  to  be  in  the  area 
of  $50  billion  over  the  next  five  years — 
the  largest  single  non-military 


investment  in  a  new  technology  in 
history. 

By  substantially  lessening  the  length 
of  the  license  assignment  process, 
auctions  have  resulted  in  speeding  new 
technologies  and  services  to  the  wireless 
communications  marketplace.  For 
example,  the  Commission  recently 
completed  the  Digital  Audio  Radio 
Service  auction,  which  will  bring  a  new 
digital  radio  service  to  American 
listeners  nationwide.  Other  services  that 
have  been  rapidly  developed  through 
auctions  include  narrowband  PCS, 
Direct  Broadcast  Satellite,  Multipoint 
Distribution  Service,  and  Specialized 
Mobile  Radio.  For  its  report,  the 
Commission  asks: 

•  How  do  spectrum  auctions  compare 
with  previous  assignment  methods  in 
attracting  new  entities  to  the 
communications  market?  How 
successful  have  new  entrants  been  in 
wiiuiing  licenses  at  auction?  What  effect 
are  new  entities  having  on  the 
availability  to  the  public  of  competitive 
communications  offerings? 

•  What  are  specific  examples  of  new 
and  innovative  service  offerings  or 
technologies  that  have  been  made 
available  to  the  public  rapidly  because 
of  auctions? 

•  Has  the  auction  process  or  the 
timing  of  auctions  adversely  affected  the 
introduction  of  new  technologies  in  any 
way?  If  so,  what  changes  could  we  make 
in  our  auctions  process  to  better 
facilitate  new  technologies? 

D.  Evaluation  of  How  Competitive 
Bidding  Methodologies  Have  Secured 
Prompt  Delivery  of  Service  to  Rural 
Areas 

For  broadband  PCS,  the  Commission 
adopted  measures  that  would  facilitate 
the  delivery  of  new  services  to  rural  and 
underserved  areas.  In  that  proceeding, 
rural  telephone  companies  were 
concerned  that  they  effectively  would 
be  barred  from  entering  the  broadband 
PCS  industry  if  they  were  required  to 
bid  on  an  entire  Basic  Trading  Area 
(BTA)  or  Major  Trading  Area  (MTA) 
license  to  obtain  the  license  which 
covered  their  wireline  service  areas. 
They  believed  that  partitioning  would 
allow  them  to  serve  areas  in  which  they 
already  provide  service,  encouraging 
them  to  take  advantage  of  existing 
infrastructure  in  providing  PCS  services 
and  thereby  speeding  service  to  rural 
areas.  In  response  to  their  concerns,  the 
Commission  adopted  measiu'es  allowing 
rural  telephone  companies  to  obtain 
broadband  PCS  licenses  that  are 
geographically  partitioned  from  larger 
PCS  service  areas,  as  well  as  to  obtain 
disaggregation  of  a  portion  of  the 
spectrum  assigned  to  the  licensee.  In  the 


Partitioning  and  Disaggregation  Order, 
the  Commission  extended  its  PCS 
partitioning  and  disaggregation  rules  to 
allow  entities  other  than  rural  telephone 
companies  to  obtain  partitioned  or 
disaggregated  licenses  in  order  to  speed 
service  to  unserved  or  underserved 
areas.  Partitioning  is  the  assignment  of 
geographic  portions  of  a  spectrum 
license  along  geopolitical  or  other 
boundaries.  Disaggregation  is  the 
assigrunent  of  discrete  portions  or 
"blocks"  of  spectrum  licenses  to  another 
qualifying  entity.  See  Geographic 
Partitioning  and  Spectrum 
Disaggregation  by  Commercial  Mobile 
Radio  Licensees,  WT  Docket  No.  96- 
148,  FCC  96-474,  Report  and  Order  and 
Further  Notice  of  Proposed  Rulemaking, 
62  FR  696  (January  6,  1997).  The 
benefits  of  these  rules  are  demonstrated 
in  a  partitioning  agreement  recently 
approved  in  which  a  large  licensee 
partitioned  a  geographic  portion  of  its 
MTA  to  a  rural  telephone  company, 
thereby  increasing  the  rural  telephone 
company's  footprint  and  giving  it  access 
to  several  key  interstate  arteries. 

The  Commission  has  adopted  or 
proposed  partitioning  and 
disaggregation  rules  for  other  services, 
such  as  narrowband  PCS,  220  MHz, 
paging,  and  LMDS.  To  identify  other 
ways  its  rules  have  facilitated  delivery 
to  underserved  areas,  the  Commission 
asks  commenters  to  address  the 
following  questions: 

•  How  have  the  Commission's 
competitive  bidding  rules  facilitated 
delivery  of  new  and  competitive 
telecommunications  services  to  rural 
and/or  underserved  areas? 

•  What  effect  have  the  Commission's 
rules  on  geographic  service  area  size 
and  the  size  of  spectrum  blocks  had  on 
delivery  of  new  technologies  and 
services  to  rural  and/or  underserved 
areas? 

•  How  well  have  service-specific 
performance  requirements,  including 
build  out  requirements,  ensured  the 
prompt  delivery  of  new  and  competitive 
service  to  rural  and/or  underserved 
areas? 

•  What  effect  have  the  Commission's 
policies  on  geographic  partitioning  and 
spectrum  disaggregation  had  on 
improving  opportunities  for  delivery  of 
new  technologies  and  services  to  rural 
and/or  underserved  areas? 
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E.  Evaluation  of  How  the  Commission's 
Competitive  Bidding  Rules  Ensure  that 
Small  Businesses,  Rural  Telephone 
Companies  and  Businesses  Owned  by 
Women  and  Members  of  Minority 
Groups  were  able  to  Participate 
Successfully  in  the  Competitive  Bidding 
Process 

In  prescribing  competitive  bidding 
regulations.  Congress  directed  the 
Commission  to  ensure  that  small 
businesses,  rural  telephone  companies, 
and  businesses  owned  by  members  of 
minority  groups  and  women  are  given 
the  opportunity  to  participate  in  the 
provision  of  spectrum-based  services.  47 
U.S.C.  §  309(j)(4)P).  To  promote  these 
objectives.  Section  309(j)(4)(A)  requires 
the  Commission  "to  consider  .  .  . 
alternative  payment  schedules  and 
methods  of  calculation,  including  liunp 
sums  or  guaranteed  installment 
payments,  with  or  without  royalty 
payments,  or  other  schedules  or 
methods."  47  U.S.C.  §  309(j)(4)(A).  The 
Commission  has  adopted  a  number  of 
measures,  including  entrepreneurs' 
blocks,  bidding  credits,  reduced  upfitjnt 
pa)rments  and  down  payments,  and 
installment  payments,  to  ensure  the 
participation  of  rural  telephone 
companies  and  small  businesses, 
including  those  owned  by  women  and 
minorities. 

Since  the  1993  mandate  to  ensure  that 
designated  entities  are  given  the 
opportunity  to  participate  in  the 
provision  of  spectrum-based  services, 
Congressional  and  Supreme  Court 
actions  have  narrowed  our  options  for 
fulfilling  this  mandate.  In  1994, 
Congress  repealed  Section  1071  of  the 
Communications  Act,  voiding  the 
Commission's  tax  certificate  program.  In 
1995,  the  Supreme  Court  held  in 
Adarand  Constructors,  Inc.  v.  Pefia,  115 
S.  Ct.  2097,  2113  (1995),  that  "all  racial 
classifications  . .  .  must  be  analyzed  by 
a  reviewing  court  under  strict  scrutiny." 
The  Court  ruled  that  any  federal 
program  that  makes  distinctions  on  the 
basis  of  race  must  serve  a  compelUng 
governmental  interest  and  must  be 
narrowly  tailored  to  serve  that  interest. 
In  1996,  the  Supreme  Court  held  in 
United  States  v.  Virginia,  116  S.  Ct. 
2264,  2274-76  (1996),  that  a  state 
program  that  makes  distinctions  on  the 
basis  of  gender  must  be  supported  by  an 
"exceeding  persuasive  justification"  in 
order  to  withstand  constitutional 
scrutiny.  Because  the  record  developed 
in  promulgating  rules  to  promote 
Section  309(j)'s  objectives  did  not 
assume  application  of  a  "strict  scrutiny 
test,"  the  Commission  narrowed  the 
provisions  for  minority-  and  women- 
owned  businesses  to  provisions 


benefiting  small  businesses.  Id.  The 
Commission  believes  that  these 
measures  have  allowed  small 
businesses,  including  those  owned  by 
women  and  minorities,  to  overcome 
barriers  that  have  impeded  these  groups' 
participation  in  the  telecommunications 
arena,  including  barriers  related  to 
access  to  capital.  The  Commission 
continues  to  encourage  the  participation 
of  a  variety  of  entrepreneurs  in  the 
provision  of  wireless  services,  believing 
that  innovation  by  small  businesses  will 
result  in  a  diversity  of  service  offerings 
that  will  increase  customer  choice  and 
promote  competition.  Additionally,  the 
Commission  has  initiated  a  proceeding 
to  consider  other  ways  to  improve  the 
access  of  small  businesses,  minority- 
and  women-owned  firms  to  the 
telecommunications  markets.  See 
Section  257  Proceeding  to  Identify  and 
Eliminate  Market  Entry  Barriers  for 
Small  Businesses,  Report,  ON  Docket 
No.  96-113,  FCC  97-164,  62  FR  34648 
(Jime  27, 1997).  The  Commission 
recently  issued  a  report  pursuant  to  this 
proceeding  which  discusses  the 
numerous  measures  the  Commission 
has  implemented  to  benefit  small 
businesses,  such  as  the  use  of  service- 
specific  definitions  of  small  businesses, 
the  outreach  efforts  by  the  FCC  Office  of 
Public  Affairs  and  Office  of 
Communications  Business 
Opportunities,  and  the  establishment  of 
the  Telecommunications  Development 
Fund  (TDF).  The  Commission  also  is 
commencing  a  comprehensive  study  to 
further  examine  the  role  of  smaU 
businesses  and  businesses  owned  by 
minorities  or  women  in  the 
telecommunications  industry  and  the 
impact  of  ovir  pohcies  on  access  to  the 
industry  for  such  businesses.  This  study 
will  assist  the  Commission  in 
determining  whether  there  are 
constitutionally-sound  bases  for 
adopting  licensing  provisions  to 
promote  opportunities  for  women  and 
minorities. 

The  Commission's  experience  in 
conducting  auctions  has  demonstrated 
that  small  businesses,  as  well  as 
minority-  and  women-owned 
businesses,  have  benefited  from  its 
competitive  bidding  procediues.  Of  the 
over  4,300  licenses  awarded  thus  far  by 
auctions,  54  percent  were  awarded  to 
small  businesses;  1 1  percent  to 
minority-owned  businesses;  11  percent 
to  women-owned  businesses;  10  percent 
to  women-owned  small  businesses;  4 
percent  to  minority  women-owned 
businesses;  and  5  percent  to  rural 
telephone  companies.  (Note  that  a 
licensee  may  fall  into  more  than  one 
category.) 


The  Commission  requests  that 
commenters  assess  the  provisions  the 
Commission  has  adopted  to  meet  its 
statutory  directive.  Specifically,  the 
Conunission  asks: 

•  How  have  the  Commission's 
ownership  pohcies  (e.g.,  attribution 
rules  and  spectrum  caps),  ehgibiUty 
restrictions  [e.g.,  entrepreneiu^'  blocks) 
and  favorable  payment  terms  [e.g., 
bidding  credits,  reduced  upfront  and 
dowTi  payments,  and  installment 
payment  plans)  affected  the  ability  of 
small  businesses,  rural  telephone 
companies  and  businesses  owned  by 
women  and  members  of  minority  groups 
("designated  entities ')  to  participate 
successfully  in  the  competitive  bidding 
process?  In  particular,  have  these 
provisions  provided  significant 
opportunities  for  rural  telephone 
companies? 

•  What  specific  financial  incentives 
have  been  beneficial  to  small 
businesses?  Should  these  provisions  be 
altered  in  any  manner?  What,  if  any. 
pohcies  could  the  Commission  adopt  to 
guard  against  defaults  by  bidders  and 
licensees?  Are  installment  payment 
plans  essential  to  attracting  new 
entrants  to  participate  in  the  auctions? 
Do  the  problems  presented  by  the 
administration  of  such  plans  and  by  the 
potential  for  hcensee  default  detract 
from  the  efficient  award  of  hcenses? 

•  What  should  be  the  Commission's 
role  in  the  management  of  the 
Commission's  installment  loan 
portfolio?  Should  post-Ucensing  issues 
relating  to  the  satisfaction  of  installment 
obligations  be  transferred  to  another 
government  agency  with  the  appropriate 
expertise? 

•  Have  designated  entity  provisions 
and  other  rules  {e.g.,  spectrum  caps) 
served  the  statutory  objective  of  wide 
dissemination  of  Ucenses? 

•  Following  the  Supreme  Court's 
decision  in  Adarand,  the  Commission 
revised  its  auction  rules  to  make  them 
race-  and  gender-neutral.  What  has  been 
the  impact  of  this  on  the  opportunities 
of  businesses  owned  by  women  and 
minorities  to  participate  in  the 
provision  of  spectrum -based  services? 

rn.  Recommendation  of  any  Policy  and 
Statutory  Changes 

The  Commission  also  invites 
commenters  to  recommend  specific 
actions  the  Commission  should  take  to 
improve  the  competitive  bidding  rules 
and  procedures  in  order  to  fulfill  the 
objectives  of  Section  309{j).  The 
Commission  notes  that  it  is  currently 
considering  proposals  to  revise  and 
improve  the  general  competitive 
bidding  rules  and  procedures  contained 
in  subpart  Q  of  part  1  of  the 
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Commission's  Rules.  See  part  1  NPRM. 
Commenters  are  further  requested  to 
offer  recommendations  on  any  statutory 
or  procedural  changes  that  would 
improve  the  licensing  processes 
following  an  auction. 

rV'.  Procedural  Matters 

Comments  must  be  submitted  by 
August  1,  1997.  All  comments  should  be 
filed  with  the  Acting  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  N.W..  Washington,  DC.  20554. 
Copies  must  be  provided  to  Kathleen 
O'Brien  Ham,  Chief,  Auctions  Division, 
Wireless  Telecommunications  Bureau, 
Federal  Conununications  Commission, 
2025  M  Street,  N.W.,  Room  5322, 
Washington,  D.C.  20554.  Conunents 
should  reference  Docket  No.  WT  97- 
150. 

Copies  of  the  comments  may  be 
obtained  from  the  Commission's 
duplicating  contractor:  International 
Transcription  Service,  Inc.,  2100  M 
Street,  N.W.,  Suite  140,  Washington, 
D.C.  20037,  (202)  857-3500.  Copies  will 
also  be  available  for  public  inspection 
during  regular  business  hours  in  the 
FCC  Reference  Center,  Room  239,  1919 
M  Street,  N.W.,  Washington,  D.C. 

For  further  information,  please 
contact  Mark  Bollinger  or  Alice  Elder, 
Auctions  Division,  Wireless 
Telecommunications  Bureau.  Federal 
Communications  Commission  at  (202) 
41&-0660. 

Federal  Communications  Commission. 
Wiliiun  F.  Caton, 

Acting  Secretary 

(FR  Doc.  97-17869  Filed  7-d-97;  8:45  am] 

BIUJNG  COOC  S712-«1-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-147,  RM-0099] 

Radio  Broadcasting  Services;  Sardis, 
MS 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Delta 
Radio,  Inc.  requesting  the  allotment  of 
Channel  271A  at  Sardis,  Mississippi,  as 
the  community's  first  local  aural 
transmission  service.  Channel  271A  can 
be  allotted  to  Sardis  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  7.0  kilometers  (4.4  miles) 
southeast.  The  coordinates  for  Channel 


271 A  at  Sardis  are  34-24-09  NL  and 
89-51-23  WL. 

DATES:  Comments  must  be  Bled  on  or 
before  August  18,  1997,  and  reply 
comments  on  or  before  September  2, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Larry  G.  Fuss,  President, 
Delta  Radio,  Inc.,  P.O.  Box  1438, 
Cleveland,  Mississippi  38732 
(petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-147,  adopted  June  18,  1997,  and 
released  June  27,  1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140. 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  97-17878  Filed  7-S-97;  8:45  am) 

B4UJNG  CODE  S/IZ-OI-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-148,  RM-9088] 

Radio  Broadcasting  Services;  New 
London,  lA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by  Sound 
In  Spirit  Broadcasting,  Inc.,  requesting 
the  allotment  of  Channel  247A  at  New 
London,  Iowa,  as  the  community's  first 
local  aural  transmission  service. 
Chaimel  24  7 A  can  be  allotted  to  New 
London  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.7  kilometers  (1.7  miles) 
west  in  order  to  avoid  a  short-spacing 
conflict  with  the  licensed  operation  of 
StaUon  WFYR,  Channel  247B1. 
Elmwood,  Illinois.  The  coordinates  for 
Channel  247A  at  Elmwood -are  40-55- 
30  NL  and  91-25-40  WL. 
DATES:  Comments  must  be  filed  on  or 
before  August  18,  1997,  and  reply 
comments  on  or  before  September  2, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  £)C  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Bob  Palmeter,  President, 
Sound  in  Spirit  Broadcasting,  Inc.,  515 
North  B  Street,  Oskaloosa,  Iowa  52577 
(petitioner). 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No, 
97-148,  adopted  June  18,  1997,  and 
released  June  27,  1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Center  (Room  239),  1919  M 
Street,  NW,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
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consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  97-17884  Filed  7-8-97;  8:45  am) 
BILLINQ  CODE  6712-01-«> 


"^^ 


36758 


Notices 


Federal  Register 

Vol.  62,  No.  131 
Wednesday,  July  9,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty.  filing  of 
petitions  and  applications  and  agerKy 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agrlcutturai  Research  Service 

Notice  of  Intent  To  Grant  Exclusive 
Ucense 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Agricultural  Research  Service,  intends 
to  grant  to  Kemin  Industries,  Inc.,  of  Des 
Moines,  Iowa,  an  exclusive-license  to 
U.S.  Patent  5,560,920,  issued  October  1, 
1996,  "Calcium  Formulations  for 
Prevention  of  Parturient 
Hypocalcemia."  Notice  of  Availability 
was  published  in  the  Federal  Register 
on  December  14,  1995. 
DATES:  Comments  must  be  received  by 
Septembers,  1997. 

ADDRESSES:  Send  comments  to:  USDA, 
.'\RS.  Office  of  Technology  Transfer, 
Room  415,  Building  005,  BARC-West, 
Beltsville,  Maryland  20705-2350. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Bialock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above,  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Kemin  Industries,  Inc.,  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  license  will  be  royalty- 
bearing  and  will  comply  with  the  terms 
and  conditions  of  35  U.S.C.  209  and  37 
CFR  404.7.  The  prospective  license  may 
be  granted  unless,  within  sixty  days 
from  the  date  of  this  published  Notice, 
the  Agricultural  Research  Service 
receives  written  evidence  and  argument 
which  establishes  that  the  grant  of  the 
license  would  not  be  consistent  with  the 


requirements  of  35  U.S.C.  209  and  37 

CFR  404.7. 

Richard  M.  Parry,  Jr., 

Assistant  Administrator. 

[FR  Doc.  97-17864  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  3410-(»-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Extension  of  Currently  Approved 
Information  Collection  for  Youth 
Conservation  Corps  Employment 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent;  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Forest  Service  aimounces  its  intent  to 
request  an  extension  of  a  currently 
approved  information  collection.  Under 
the  Youth  Conservation  Corps  Act  of 
August  13,  1970,  as  amended  (U.S.C. 
1701-1706),  the  Forest  Service  provides 
seasonal  employment  for  eligible  youth 
15  to  18  years  old.  As  part  of  this  effort, 
the  Forest  Service  collects  information 
from  applicants  to  evaluate  their 
eligibility  for  employment  with  the 
agency  through  the  Program. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  September  8,  1997. 
ADDRESSES:  All  comments  should  be 
addressed  to:  Director,  Youth 
Conservation  Corps,  Senior,  Youth,  and 
Volunteer  Programs  {MAIL  STOP  1136), 
Forest  Service.  USDA,  P.O.  Box  96090, 
Washington,  D.C.  20090-6090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ransom  Hughes,  Youth  Conservation 
Corps,  Senior,  Youth,  and  Volunteer 
Programs,  at  (703)  235-8861. 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Youth  Conservation  Corps 
Act  of  August  13,  1970,  as  amended 
(U.S.C.  1701-1706),  the  Forest  Service, 
U.S.  Department  of  Agriculture,  and  the 
Fish  and  Wildlife  Service  and  National 
Park  Service,  U.S.  Department  of  the 
Interior,  cooperate  to  provide  seasonal 
employment  for  eligible  youth  15  to  18 
years  old. 

Youth  seeking  training  £md 
employment  with  the  Forest  Service 
through  this  program  must,  annually, 
complete  forms  FS-1800-18  Youth 


Conservation  Corps  Application  and 
FS-1 800-3  Youth  Conservation  Corps 
Medical  History.  Forest  Service 
employees  use  the  information  on  the 
forms  to  evaluate  the  eligibility  of  each 
applicant.  The  Youth  Conservation 
Corps  stresses  three  important 
objectives:  (1)  accomplish  needed 
conservation  work  on  public  lands;  (2) 
provide  gainful  employment  for  15  to  18 
year  old  males  and  females  from  all 
social,  economic,  ethnic,  and  racial 
backgrounds;  and  (3)  foster,  on  the  part 
of  the  15  to  18  year  old  youth,  an 
understanding  and  appreciation  of  the 
Nation's  natural  resources  and  heritage. 

Data  gathered  in  this  information 
collection  is  not  available  from  other 
sources. 

Description  of  Infonnation  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  FS-1 800-1 8  Youth 
Conservation  Corps  (YCC)  Application. 

OMB  Number:  0596-0084. 

Expiration  Date  of  Approval:  October 
31,1997. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  All  youth,  who  would  like 
to  be  considered  for  employment  with 
the  Forest  Service  through  the  Youth 
Conservation  Corps  Program,  must 
complete  the  application  form,  FS- 
1800-18  Youth  Conservation  Corps. 
Each  applicant  is  asked  to  answer 
questions  that  include  theiivname,  social 
security  number,  date  of  birth,  mailing 
address,  and  telephone  number.  The 
form  must  be  signed  by  their  parent  or 
guardian.  Forest  Service  personnel 
evaluate  the  information  to  determine 
each  applicant's  eligibility. 

Estimate  of  Burden:  3  minutes. 

Type  of  Respondents:  Youth  15  to  18 
years  of  age. 

Estimated  Number  of  Respondents: 
3000  per  year. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  150  hours. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  FS-1 800-3  Youth  Conservation 
Corps  (YCC)  Medical  History. 

OMB  Number:  05596-0084. 

Expiration  Date  of  Approval:  October 
31,  1997. 
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Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  Youth  seeking  seasonal 
employment  with  the  Forest  Service 
through  the  Youth  Conservation  Corps 
Program  must  complete  form,  FS-1 800- 
3  Youth  Conservation  Corps  Medical 
History.  The  form  must  be  signed  by 
their  parent  or  guardian.  Each  applicant 
is  asked  to  answer  questions  regarding 
their  personal  health.  The  purpose  of 
the  FS-1 800-3  form  is  to  certify  the 
youth's  physical  fitness  to  work  in  the 
Youth  Conservation  Corps  seasonal 
employment  program. 

Estimate  of  Burden:  7  minutes. 

Type  of  Respondents:  Youth  15  to  18 
years  of  age. 

Estimated  Number  of  Respondents: 
3000  per  year. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  350  hours. 

The  agency  invites  comments  on  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  infonnation 
technology. 


Use  of  Conunents 

All  comments  received  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval.  All 
comments,  including  name  and  address 
when  provided,  will  become  a  matter  of 
public  record. 

Dated;  July  30,  1997. 
Ronald  E.  Stewart, 
Acting  Chief. 

(PR  Doc.  97-17922  Filed  7-8-97;  8:45  am] 
BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Rocky  Mountain  Region  Environmental 
impact  Statement  for  Sheep  Flats 
Diversity  Unit  Timber  Sales,  Grand 
Mesa,  Uncompahgre  and  Gunnison 
National  Forests,  Mesa  County, 
Colorado 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Revision  of  a  notice  of  intent  to 
prepare  an  environmental  impact 
statement 

RESPONSIBLE  OFFICIAL:  The  responsible 
official  for  this  environmental  impact 
statement  is  Mr.  Robert  Storch,  Forest 
Supervisor  of  the  Grand  Mesa, 
Uncompahgre,  and  Gunnison  National 
Forests,  2250  Highway  50,  Delta, 
Colorado  81416. 

SUMMARY:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  about  four  (4)  proposed 
timber  sales:  Valley  View,  Sheep  Flats, 
Grove  Creek,  and  Leon.  These  sales  are 
located  in  the  Sheep  Flats  Diversity  Unit 
on  the  Grant  Mesa  National  Forest, 
Collbran  Ranger  District. 
DATES:  PublicaUon  of  Draft  EIS:  July 
1997;  Final  EIS:  January,  1988. 


ADDRESSES:  Send  written  comments  to 
Pam  Bode.  Team  Leader,  USDA  Forest 
Service,  216  North  Colorado  Street, 
Gunnison.  CO.  81230.  Contact  Pam 
Bode  also  for  further  information. 
Phone;  970-641-0471.  FAX:  970-641- 
1928. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Supervisor  will  use  this  Environmental 
Impact  Statement  to  decide  how  to 
manage  the  timber  resource  within  the 
Sheep  Flats  Diversity  Unit.  The  Forest 
Service  is  proposing  to  harvest  four 
timber  sales  on  this  National  Forest 
system  land.  Even-aged  and  uneven- 
aged  silvicultural  systems  are  being 
planned  in  Engelmann  spruce,  sub- 
alpine  fir.  and  aspen  stands.  These  sales 
are  scheduled  to  be  offered  within  a  five 
to  ten  year  period  after  this  analysis. 

Initial  scoping  of  interested  parties 
identified  three  preliminary  issues. 
These  are;  (1)  Constructing  roads  and 
harvesting  timber  within  areas  that  were 
identified  as  the  Salt  Creek  Roadless 
Area  and  Priest  Mountain  Roadless  Area 
during  the  1979  RARE  II  process,  (2) 
harvesting  old  growth  timber,  and  (3) 
cumulative  impacts  on  ecosystems  from 
logging  operations  in  and  around  the 
sale  areas. 

Five  alternatives  will  be  studied  in 
this  analysis.  Alternative  1  is  no  actio; u 
Alternatives  2  and  4  harvest  suited 
timber  but  do  not  enter  the  Salt  Creek 
Roadless  Area.  Alternatives  3  and  5 
harvest  suited  timber  throughout  the 
Diversity  Unit,  including  within  the  Salt 
Creek  Roadless  Area.  Alternatives  2  and 
3  emphasize  maintenance  of  current  old 
growth  attributes  and  wildlife  habitat 
networks  while  moderately  improving 
timber  structural  diversity.  Alternative  4 
and  5  emphasize  timber  structural 
diversity  and  production  for  wood  fiber. 
The  proposed  action  is  Alternative  5. 


Acres  planned  tor  harvest 

Volume  in 
board  feet 

Number 
of  sales 

Alternative 

Total  acres 

RARE  II 
acres 

3 „ 

0 
682 

2.615 

889 

3,591 

0 
0 

1798 
0 

2766 

0 
2,222,000 

11.158,000 
3.172.000 

15,279,000 

0 
1 
4 

4 „ 

1 

5 

4 

This  notice  is  a  renotification  of  the 
Forest  Service's  intent  to  study  these 
timber  sales  within  the  Sheep  Flats 
Diversity  Unit.  Previous  notices  of 
intent  were  published  in  the  Federal 
Register  Volume  57,  »31.  on  2/14/92, 
and  volume  61  *177,  on  9/11/96.  A 
previous  notice  of  availability  of  the 


draft  EIS  was  published  in  Volume  59, 
f5,  on  1/7/94.  This  revised  notice 
provides  new  dates  for  completions  of 
the  revised  draft  and  the  final 
Environmental  Impact  Statements.  The 
alternatives  that  are  being  studied  have 
changed  substantially  from  the  previous 
document. 


Since  this  is  a  renotification,  news 
releases  have  already  been  issued  and  a 
public  meeting  has  already  taken  place 
in  March  1992.  Field  tours  to  the 
proposed  area  have  already  been 
conducted  with  concerned  parties. 
Additional  news  releases  have  been 
issued  explaining  the  new  timeline  for 
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this  analysis.  Parties  that  expressed 
interest  previously  have  been  informed 
individually  by  mail  that  this  analysis  is 
continuing.  No  additional  public 
meetings  are  planned,  however,  the 
Forest  Service  is  wilUng  to  consider  any 
party's  request  for  additional  field  tours 
or  public  meetings. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  davs  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  pubUc  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  he 
raised  at  the  draft  enviroiunental  impact 
stage  but  that  are  not  raised  until  after 
completion  of  the  final  environmental 
statement  may  be  waived  or  dismissed 
by  the  courts.  CityofAngoon  v.  Hodel. 
803  F.2d  1016,  1022  (9th  Cat.  1986)  and 
Wisconsin  Heritages.  Inc.  v.  Harris,  490 
F.  Supp.  1334.  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45  day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 


Dated:  June  23. 1997. 
Robert  L.  Storch, 
Forest  Supervisor. 

(PR  Doc.  97-17927  Filed  7-«-97;  8:45  am] 
HLUNG  CODE  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Washington  Provincial 
Advisory  Committee  Meeting  Notice 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  Wednesday,  July  23,  1997,  in 
Woodland,  Washington,  at  the  Oak  Tree 
Restaurant,  near  Exit  No.  21  on 
Interstate  5.  The  meeting  will  begin  at 
9:30  a.m.  and  continue  until  4:30  p.m. 
The  purpose  of  the  meeting  is  to:  (1) 
Present  draft  alternatives  on  the  Cispus 
Adaptive  Management  Area,  followed 
by  discussion,  recommendations  and 
option  decision,  (2)  discussion  on 
Advisory  Committee  meeting 
attendance  and  meeting  schedule,  (3) 
Present  NWFP  Monitoring  Program  and 
discussion  on  Committee  participation, 
and  (4)  Public  Open  Forum.  All 
Southwest  Washington  Provincial 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportimity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  forum"  is  scheduled  as  part  of 
agenda  item  (4)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  forum  period.  The 
committee  welcomes  the  public's 
written  comments  on  committee 
business  at  any  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Sue  Lampe,  Public  Affairs,  at  (360) 
891-5091 ,  or  write  Forest  Headquarters 
Office,  Gifford  Pinchot  National  Forest, 
10600  N.E.  51st  Circle,  Vancouver,  WA 
98682. 

Dated:  July  2. 1997.  . 
Robert  L  Yoder, 
Engineering/Timber  Staff  Officer. 
(PR  Doc.  97-17853  Filed  7-8-97;  8:45  am) 
BOUNO  COOE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

A  meeting  of  the  Regulations  and 
Procedures  Technical  Advisory 
Committee  will  be  held  July  29,  1997, 
9:00  a.m.,  in  the  Herbert  C.  Hoover 
Building,  Room  3884,  14th  Street 
between  Constitution  and  Permsylvania 
Avenues,  N.W.,  Washington,  D.C.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

Open  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  Bureau  of  Export 
Administration  initiatives. 

4.  Election  of  Committee  Officers. 

5.  Discussion  on  the  Automated 
Export  System  and  extension  of  the 
Automated  Export  Reporting  Program. 

6.  Review  of  the  Foreign  Trade 
Statistics  Regulations. 

7.  Discussion  on  the  "deemed  export" 
rule  and  case  processing. 

8.  Discussion  on  the  "is  informed" 
process  and  additions  to  the  Entities 
List. 

9.  Presentation  on  export  control 
legislation. 

10.  Update  on  implementation  of  The 
Wassenaar  Arrangement. 

1 1 .  Discussion  on  information  sharing 
and  end-use  controls. 

12.  Presentation  on  revisions  to  the 
Export  Administration  Regulations. 

Closed  Session 

13.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

The  General  Session  of  the  meeting 
will  be  open  to  the  public  and  a  limited 
number  of  seats  will  be  available.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  Written  statements  may 
be  submitted  at  any  time  before  or  after 
the  meeting.  However,  to  facilitate  the 
distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  two  weeks  prior  to  the 
meeting  date  to  the  following  address: 
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Ms.  Lee  Ann  Carpenter,  TAC  Unit/OAS/ 
EA  MS:  3886C,  Bureau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  Washington,  D.C.  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  December  2, 
1996,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof, 
dealing  with  the  classified  materials 
Usted  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section  10 
(a)(1)  and  (a)(3),  of  the  Federal  Advisory 
Committee  Act.  The  remaining  series  of 
meetings  or  portions  thereof  will  be 
open  to  the  public.  A  copy  of  the  Notice 
of  Determination  to  close  meetings  or 
portions  of  meetings  of  the  Committee  is 
available  for  public  inspection  and 
copying  in  the  Central  Reference  and 
Records  Insp)ection  Facility,  Room  6020, 
U.S.  Department  of  Commerce, 
Washington,  D.C.  For  further 
information,  call  Lee  Aim  Carpenter  at 
(202) 482-2583. 

Dated:  July  2,  1997. 
Lee  Ann  Carpenter, 

Director,  Technical  Advisory  Committee  Unit. 
[FR  Doc.  97-17865  Filed  7-8-97;  8:45  am] 
BIUMO  COOC  3S10-OT-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-S8O-809] 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Circular 
Welded  Non-ANoy  Steel  Pipe  From  the 
RepubHe  of  Korea 

agency:  International  Trade 
Administration,  Import  Administration, 
Department  of  Commerce. 
ACTION:  Preliminary  results  of 
antidumping  duty  administrative 
review:  circular  welded  non-alloy  steel 
pipe  from  the  Republic  of  Korea. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from  the 
Republic  of  Korea.  The  review  covers 
five  manufacturers/exporters:  Dongbu 
Steel  Co.,  Ltd.  (Dongbu),  Korea  Iron 
Steel  Company  (KISCO),  Korea  Steel 
Pipe  Co..  Ltd.  (KSP),  Pusan  Steel  Pipe 
Co.,  Ltd.  (PSP),  and  Union  Steel  Co., 
Ltd.  (Union).  The  period  of  review  (the 


POR)  is  April  28,  1992,  through  October 
31, 1993. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  foreign 
market  value  (FMV)  by  various 
companies  subject  to  this  review.  If 
these  preliminary  results  are  adopted  in 
our  final  results  of  this  administrative 
review,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  equal  to  the 
difference  between  the  purchase  price 
(PP)  or  exporter's  sales  price  (ESP)  and 
the  FMV. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  argimient  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  July  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Panfeld,  Mark  Ross,  Thomas 
Schauer,  or  Richard  Rimlinger,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-4733;  facsimile: 
(202)  482-1290. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  in  effect  as  of  December  3 1 , 
1994.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
ciurent  regulations,  as  codified  at  19 
CFR  part  353  (April  1,  1996). 

Background 

On  November  2, 1992,  the  Department 
published  in  the  Federal  Register  (57 
FR  49,453)  the  antidumping  duty  order 
on  circular  welded  non-alloy  steel  pipe 
from  the  Republic  of  Korea.  On 
December  17, 1993,  in  accordance  with 
19  CFR  353.22(c),  we  initiated  an 
administrative  review  of  this  order  for 
the  period  April  28, 1992,  through 
October  31,  1993  (58  FR  65,964).  The 
Department  is  now  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act 

Scope  of  Review 

The  merchandise  subject  to  this 
review  is  circular  welded  non-alloy 
steel  pipes  and  tubes,  of  circular  cross- 
section,  not  more  than  406.4mm  (16 
inches)  in  outside  diameter,  regardless 
of  wall  thickness,  surface  finish  (black, 
galvanized,  or  painted),  or  end  finish 
(plain  end,  bevelled  end,  threaded,  or 
threaded  and  coupled).  These  pipes  and 


tubes  are  generally  known  as  standard 
pipe,  though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  appUcations.  Standard  pipes  and 
tut)es  are  intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas, 
air,  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air- 
conditioning  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standard  pipe  may  also  be  used  for  light 
load-bearing  and  mechanical 
appUcations,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring. 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing  or  those  types  of 
mechanical  and  structural  pipe  that  are 
used  in  standard  pipe  applications.  All 
carbon  steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  within  the  scope  of  this 
review,  except  line  pipe,  oil-country 
tubular  goods,  boiler  tubing,  cold-drawn 
or  cold-rolled  mechanical  tubing,  pipe 
and  tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit. 
Standard  pipe  that  is  dual  or  triple 
certified/stenciled  that  enters  the  United 
States  as  line  pipe  of  a  kind  used  for  oil 
or  gas  pipeUnes  is  also  not  included  in 
this  review. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
(HTS)  subheadings:  7306.30.1000, 
7306.30.5025,  7306.30.5032, 
7306.30.5040,  7306.30.5055, 
7306.30.5085.  and  7306.30.5090. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Product  Comparisons 

We  calculated  transaction-specific 
U.S.  prices  (USPs)  for  comparison  to 
either  weighted-average  FMVs  or 
constructed  values.  The  USPs  and  FMVs 
were  calculated  and  compared  by 
product  characteristics.  For  price-to- 
price  comparisons,  we  compared 
identical  merchandise,  where  possible. 
Where  there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  made  similar 
comparisons  based  on  the 
characteristics  listed  in  our 
memorandum  to  file  dated  June  24, 
1994  If  there  were  no  sales  of  identical 
or  similar  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  USP  to  constructed  value. 

United  States  Price 

For  all  respondents,  we  based  USP  on 
purchase  price,  in  accordance  with 
section  772(b)  of  the  Act,  when  the 
subject  merchandise  was  sold  to 
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unrelated  purchasers  in  the  United 
States  prior  to  importation  and  because 
exporter's  sale  price  (ESP)  methodology, 
in  those  instances,  was  not  otherwise 
indicated. 

In  addition,  for  KSP  and  PSP,  where 
certain  sales  to  the  first  unrelated 
purchaser  took  place  after  importation 
into  the  United  States,  we  based  USP  on 
ESP,  in  accordance  with  section  772(c) 
of  the  Act. 

USP  was  based  on  the  packed  f.o.b., 
c.i.f.,  or  delivered  prices  to  unrelated 
purchasers  in,  or  for  exportation  to,  the 
United  States.  We  made  adjustments,  as 
appropriate,  to  PP  and  ESP  for 
movement  expenses,  discounts,  rebates, 
and  duty  drawback. 

We  made  additional  deductions  from 
ESP  for  direct  selling  expenses  and 
indirect  selling  expenses. 

For  all  respondents,  we  have  adjusted 
for  VAT  in  accordance  with  the  tax- 
neutral  methodology  approved  by  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Federal-Mogul  Corp.  v.  United  States. 
63  F.3d  1572  (CAFC  1995).  The 
approved  tax-neutral  adjustment 
methodology  is  based  on  the  amounts  of 
foreign  taxes,  rather  than  the  tax  rates. 
We  have  thus  returned  to  the  Zenith 
Electronics  Corp.  v.  United  States.  900 
F. 2d  1573  (CAFC  1993)  footnote-4 
methodology  of  adding  the  absolute 
amount  of  the  consumption  taxes  on 
home  market  sales  to  the  USP. 
Consistent  with  this  methodology,  when 
merchandise  exported  to  the  United 
States  is  exempt  from  the  VAT,  we  have 
added  to  USP  the  absolute  amount  of 
such  taxes  charged  on  the  comparison 
sales  in  the  home  market. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unrelated  U.S. 
customers,  e.g..  pipe  that  was  imported 
and  further  processed  by  U.S.  afflUates, 
we  deducted  any  increased  value  in 
accordance  with  section  772(e)(3)  of  the 
Tariff  Act. 

Foreign  Market  Value 

In  order  to  determine  whether  there 
were  sufficient  sales  of  standard  pipe  in 
the  home  market  to  serve  as  a  viable 
basis  for  calculating  FMV.  we  compared 
the  volume  of  home  market  sales  of 
standard  pipe  to  the  volume  of  third- 
country  sales  of  the  same  product  in 
accordance  with  section  773(a)(1)(B)  of 
the  Act.  We  found  that  the  home  market 
was  viable  for  sales  of  standard  pipe  by 
all  respondents. 

Home  market  prices  were  based  on 
the  packed,  ex-factory  or  delivered 
prices  to  related  or  unrelated  purchasers 
in  the  home  market.  Where  applicable, 
we  made  adjustments  for  movement 
expenses,  differences  in  cost  attributable 


to  differences  in  physical  characteristics 
of  the  merchandise,  and  differences  in 
packing.  We  also  made  adjustments  for 
differences  in  circumstances  of  sale  in 
accordance  with  19  CFR  353.56.  For 
comparisons  to  PP  sales,  we  deducted 
home  market  direct  selling  expenses 
and  added  U.S.  direct  selling  expenses. 
For  comparisons  to  ESP  sales,  we 
deducted  home  market  direct  selling 
expenses.  We  also  made  adjustments, 
where  applicable,  for  home  market 
indirect  selling  expenses  to  offset  U.S. 
commissions  in  PP  and  ESP  calculations 
and  to  offset  U.S.  indirect  selling 
expenses  deducted  in  ESP  calculations, 
but  not  exceeding  the  amount  of  U.S. 
indirect  expenses.  For  comparisons  to 
both  ESP  and  PP  sales,  we  adjusted  for 
VAT  using  the  methodology  detailed  in 
the  "United  States  Price"  section  of  this 
notice. 

We  used  sales  to  related  customers 
only  where  we  determined  such  sales 
were  made  at  arm's  length  (i.e.,  at  prices 
comparable  to  prices  at  which 
respondents  sold  identical  merchandise 
to  unrelated  customers).  See  19  CFR 
353.45(a).  To  test  whether  these  sales 
were  made  at  arm's  length,  we 
compared  the  gross  unit  prices  of  sales 
to  affiliated  and  unaffiliated  customers 
net  of  all  movement  charges,  direct  and 
indirect  selling  expenses,  and  packing. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value;  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  from 
Argentina,  58  FR  37062,  37077  (July  9. 
1993). 

PSP  and  Dongbu  reported  sales  in  the 
home  market  of  "ovemm"  merchandise 
[i.e.,  sales  of  a  greater  quantity  of  pipe 
than  the  customer  ordered  due  to 
overproduction).  Respondents  claimed 
that  we  should  disregard  "ovemui" 
sales  in  the  home  market  as  outside  the 
ordinary  coiorse  of  trade.  Section 
773(a)(1)(A)  of  the  Act  and  19  CFR 
353.46(a)  provide  that  FMV  shall  be 
based  on  the  price  at  which  such  or 
similar  merchandise  is  sold  in  the 
exporting  country  in  the  ordinary  course 
of  trade  for  home  consumption.  Section 
771(15)  of  the  Act  defines  "ordinary 
course  of  trade"  as  "the  conditions  and 
practices  which,  for  a  reasonable  time 
prior  to  the  exportation  of  the 
merchandise  which  is  the  subject  of  an 
investigation,  have  been  normal  in  the 
trade  under  consideration  with  respect 
to  merchandise  of  the  same  class  or 
kind."  See  also  19  CFR  353.46(b). 

We  analyzed  the  following  criteria  to 
determine  whether  "overrun"  sales 
differ  from  other  sales  of  commercial 
pipe:  (1)  Ratio  of  overrun  sales  to  total 
home  market  sales;  (2)  niunber  of 
overrun  customers  compared  to  total 
number  of  home  market  customers;  (3) 


average  price  of  an  ovemm  sale 
compared  to  average  price  of  a 
commercial  sale;  (4)  profitability  of 
ovemm  sales  compared  to  profitability 
of  commercial  sales;  and  (5)  average 
quantity  of  an  overrun  sale  compared  to 
the  average  quantity  of  a  commercial 
sale.  Based  on  our  analysis  of  these 
criteria  and  on  an  analysis  of  the  terms 
of  sales,  we  found  certain  ovemm  sales 
to  be  outside  the  ordinary  course  of 
trade.  This  analysis  is  consistent  with 
the  analysis  sustained  by  the  Court  of 
International  Trade  in  Laclede  Steel  Co. 
V.  United  States,  Slip.  Op.  94-144 
(1995).  For  a  more  detailed  description 
of  our  analysis,  see  the  preliminary 
results  analysis  memoranda  which  are 
on  file  in  the  Central  Records  Unit 
(room  B-099  of  the  Main  Commerce 
Building). 

Petitioners  have  contended  that 
political  contributions  or  other 
monetary  payments  (known  as  ttuk  kap) 
are  a  normal  part  of  doing  business  in 
Korea  and  can  account  for  large  sums. 
Petitioners  have  urged  that  the 
Department  determine  whether 
respondents  or  their  affiliates  made 
such  payments  and  how  such  payments 
were  treated  in  the  companies' 
accounting  systems. 

We  have  completed  a  limited  number 
of  verifications  and  have  found  that 
none  of  the  firms  we  verified 
maintained  accounts  identified 
specifically  for  either  so-called  ttuk  kap 
payments  or  for  political  contributions. 
Moreover,  based  on  the  accounting  and 
financial  records  that  we  examined,  we 
found  no  evidence  of  incomplete 
expense  reporting  from  the  firms  in 
question. 

Cost  of  Production 

Because  we  foimd  home  market  sales 
below  the  cost  of  production  by  KSP 
and  PSP  in  the  less-than-fair-value 
(LTFV)  investigation,  we  concluded  that 
reasonable  grounds  exist  to  believe  or 
suspect  that  these  companies  made 
home  market  sales  during  the  POR  at 
prices  below  the  cost  of  production,  and 
we  therefore  initiated  cost 
investigations.  See  Import 
Administration  Policy  Bulletin  Number 
94.1  dated  March  25,  1994.  In  addition, 
based  on  allegations  submitted  by 
petitioners  in  connection  with  this 
administrative  review,  we  have  decided 
to  investigate  whether  sales  of  subject 
merchandise  made  by  Dongbu  and 
Union  were  made  at  prices  below  the 
cost  of  production.  See  Memorandum  to 
Marie  Parker  dated  April  22,  1994,  and 
Memorandimi  to  Marie  Parker  dated 
April  25,  1994. 
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A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
simi  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
subject  merchandise,  plus  amounts  for 
selling,  general  and  administrative 
expenses  and  packing  costs  in 
accordance  with  section  773(b)  of  the 
Act.  We  relied  on  the  home  market  sales 
and  COP  information  provided  by 
respondents  in  their  questionnaire  and 
supplemental  responses. 

As  in  the  LTFV  investigation  of  this 
case,  we  requested  that  all  sales  and  cost 
data  be  reported  on  a  weight  basis.  In 
the  LTFV  segment  of  this  proceeding, 
respondents  reported  various  per-imit 
prices  and  costs  on  several  bases:  actual 
weight,  theoretical  weight,  and  standard 
actual  weight.  In  this  review,  we 
requested  that  respondents  report  all 
costs,  prices,  and  adjustments  on  a 
theoretical-weight  basis  because  that  is 
the  basis  on  which  U.S.  sales  were 
made.  We  did  this  in  order  to  ensure 
that  we  calculated  costs  and  expenses  in 
a  consistent  manner.  The  petitioners 
have  contended  that  information  used 
by  the  respondents  to  derive  all  three 
weight  bases  is  inacciu^te  and 
systematically  understates  the  cost  of 
production  of  subject  merchandise. 

In  response  to  the  petitioners' 
arguments,  we  requested  sale  and  cost 
data  on  a  length  basis  rather  than  a 
weight  basis  for  each  1",  2",  and  4" 
diameter  pipe.  These  sizes  represent  the 
largest-volume  U.S.  sales  made  by  the 
respondents  diuing  the  POR. 
Respondents  did  not  report  actual 
length  for  these  items  but  simply 
calculated  length  by  applying  a  factor 
based  on  the  reported  weight, 
contending  that  they  do  not  maintain 
records  on  an  actual-length  basis. 
Petitioners  continue  to  object  to 
respondents'  methodology. 

For  these  preliminary  results,  we  have 
used  the  weight  figures  supplied  by 
respondents  for  our  dumping 
comparisons  because  we  have  no 
evidence  that  the  weight  figures 
respondents  supplied  result  in 
understated  cost  figiu«s.  Furthermore, 
through  the  cost  verification  we  have 
conducted  thus  far,  we  have  not  found 
understated  costs.  See  Union  Steel  Co., 
Ltd.,  cost  verification  report  dated  June 
2,  1997.  This  issue  will  also  be 
examined  at  the  cost  verifications  of 
KSP  and  PSP  which,  as  discussed 
below,  will  be  conducted  after 
publication  of  these  preliminary  results. 

B.  Test  of  Home  Market  Prices 

To  determine  if  sales  below  cost  had 
been  made  over  an  extended  period  of 
time,  we  compared  the  number  of 


months  in  which  sales  below  cost  had 
occtirred  for  a  particular  model  to  the 
nimiber  of  months  in  which  the  model 
was  sold.  If  the  model  was  sold  in  three 
or  fewer  months,  we  did  not  find  that 
below-cost  sales  were  made  over  an 
extended  period  of  time  unless  there 
were  sales  below  cost  of  that  model  in 
each  month.  If  a  model  was  sold  in  more 
than  three  months,  we  did  not  find  that 
below-cost  sales  were  made  over  an 
extended  period  of  time  unless  there 
were  sales  below  cost  in  at  least  three 
of  the  months  in  which  the  models  were 
sold. 

Since  none  of  the  respondents  has 
submitted  information  indicating  that 
any  of  its  sales  below  cost  were  at  prices 
which  would  have  permitted  "recovery 
of  all  costs  within  a  reasonable  p>eriod 
of  time  in  the  normal  course  of  trade," 
within  the  meaning  of  section  773(b)(2) 
of  the  Act,  we  cannot  reasonably 
conclude  that  the  costs  of  production  of 
such  sales  were  recovered  within  a 
reasonable  period. 

C.  Results  of  COP  Test 

In  accordance  with  section  773(b)  of 
the  Act.  in  determining  whether  to 
disregard  home  market  sales  made  at 
prices  below  the  cost  of  production,  we 
examined  whether  such  sales  were 
made  in  substantial  quantities  over  an 
extended  period  of  time.  When  less  than 
10  percent  of  the  home  market  sales  of 
a  particular  model  were  at  prices  below 
the  cost  of  production,  we  foimd  that 
substantial  quantities  of  such  sales  were 
not  made  and  did  not  disregard  any 
sales  of  that  model.  When  10  percent  or 
more,  but  not  more  than  90  percent,  of 
the  home  market  sales  of  a  particular 
model  were  determined  to  be  below 
cost,  we  determined  that  substantial 
quantities  of  such  sales  were  made  and 
excluded  the  below-cost  home  market 
sales  from  our  calculation  of  FMV, 
provided  that  these  below-cost  sales 
were  made  over  an  extended  period  of 
time.  When  more  than  90  percent  of  the 
home  market  sales  of  a  particular  model 
were  made  below  cost  over  an  extended 
period  of  time,  we  disregarded  all  home 
market  sales  of  that  model  from  our 
calculation  of  FMV  and  used  CV.  As  a 
result,  we  disregarded  below-cost  sales 
when  the  conditions  described  above 
were  met. 

We  found  that  KSP,  PSP,  Dongbu,  and 
Union  all  made  sales  below  cost  in 
substantial  quantities  over  an  extended 
period  of  time.  .We  therefore  excluded 
these  sales  from  our  analysis  and  used 
the  remaining  sales  as  the  basis  for 
determining  FMV  in  accordance  wath 
section  773(b)  of  the  Act. 


Constructed  Value 

We  calculated  CV  in  accordance  with 
section  773(e)  of  the  Act.  We  included 
the  cost  of  materials,  fabrication,  general 
expenses,  profit,  and  packing.  To 
calculate  CV  we  used:  (1)  Actual  general 
expenses,  or  the  statutory  miiumum  of 
ten  percent  of  the  cost  of  materials  and 
fabrication,  whichever  was  greater,  (2) 
actual  profit  or  the  statutory  minimum 
of  eight  percent  of  the  cost  of  materials, 
fabrication,  and  general  expenses, 
whichever  was  greater,  and  (3)  packing 
costs  for  merchandise  exported  to  the 
United  States.  Where  appropriate,  we 
made  adjustments  to  CV,  in  accordance 
with  19  CFR  353.56,  for  differences  in 
drciunstances  of  sale.  For  comparisons 
to  PP  sales,  we  deducted  home  market 
direct  selling  expenses  and  added  U.S. 
direct  selling  expenses.  For  comparisons 
to  ESP  sales,  we  deducted  home  market 
direct  selling  expenses.  We  also  made 
adjustments,  where  applicable,  for  home 
market  indirect  selling  expenses  to 
offset  U.S.  commissions  in  PP  and  ESP 
calculations.  For  comparisons  involving 
ESP  transactions,  we  made  further 
deductions  for  CV  for  indirect  selling 
expenses  in  the  home  market,  capped  by 
the  indirect  selling  expenses  incurred 
on  ESP  sales  in  accordance  with  19  CFR 
353.56(b)(2). 

Currency  Conversion 

We  made  currency  conversions  based 
on  the  official  exchange  rates  in  effect 
on  the  dates  of  the  U.S.  sales  as  certified 
by  the  Federal  Reserve  Bank. 

Verification 

As  provided  in  section  776(b)  of  the 
Act,  we  verified  information  provided 
by  certain  respondents  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports.  Though  we  have  not  yet  verified 
the  sales  data  reported  by  KSP  nor  the 
cost  data  reported  by  either  KSP  or  PSP 
we  will  verify  this  data  prior  to 
completion  of  the  final  results.  Because 
we  will  not  verify  this  information  until 
after  the  preliminary  results  are  issued, 
we  have  extended  the  comment  period 
for  KSP-specific  and  PSP-specific 
comments  from  interested  parties  to  July 
25,  1997.  Rebuttals  to  these  comments 
•will  be  due  on  August  1.  1997.  We  are 
doing  this  so  that  all  parties  will  have 
the  opportunity  to  comment  on  these 
verifications. 
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Prelimioary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  (in  p)ercent) 
for  the  period  April  28,  1992.  through 
October  31, 1993  to  be  as  follows: 


Company 

Margin 
(percent) 

Dongbu  Steel  Co.,  Ltd 

Kofea  Iron  Steel  Company  

Kofea  Steel  Pipe  Co.,  Ltd 

Pusan  Steel  Pipe  Co.,  Ltd 

Union  Steel  Co..  Ltd.  

3.37 

820 

14.13 

1121 

0.76 

Parties  to  this  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
pubUcation  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  the  date  of  publication 
of  this  notice.  A  hearing,  if  requested, 
will  be  held  at  10  AM  on  August  4. 1997 
in  room  1412  in  the  main  Commerce 
E)epartment  building. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
briefs  and  rebuttal  briefs.  Briefs  from 
interested  parties  regarding  Dongbu, 
KISCO,  Union,  and  general  comments 
may  be  submitted  not  later  than  30  days 
from  the  date  of  publication  of  these 
preliminary  results,  and  rebuttal  briefe, 
limited  to  the  issues  raised  in  the 
respective  case  briefs,  may  be  submitted 
not  later  than  37  days  from  the  date  of 
publication  of  these  preliminary  results. 
As  noted  above.  KSP-specific  and  PSP- 
specific  comments  and  rebuttals  are  due 
on  July  25.  1997  and  August  1.  1997, 
respectively.  Parties  who  submit  briefs 
or  rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  The 
Dep>artment  will  subsequently  publish 
the  final  results  of  this  administrative 
review,  including  the  results  of  its 
analysis  of  issues  raised  in  any  written 
briefs  or  hearings. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  review 
for  all  shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  The  cash 
deposit  rates  for  the  reviewed 
companies  will  be  the  rates  determined 
in  the  final  results  of  review;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review  or  the  original  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 


estabUshed  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  4.80 
percent,  the  "All  Others"  rate  made 
effective  by  the  amended  final 
determination  of  the  LTFV  investigation 
published  on  November  3, 1995  (see 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  Korea:  Notice  of  Final  Court 
Decision  and  Amended  Final 
Determination.  60  FR  55833  (November 
3, 1995)). 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Because  the  inability  to  link 
sales  with  specific  entries  prevents 
entry-by-entry  assessments,  we  will 
calculate  wherever  possible  an  exporter/ 
importer-specific  assessment  rate. 

With  respect  to  PP  sales  for  these 
preliminary  resiUts.  we  divided  the  total 
dumping  margins  for  the  reviewed  sales 
(calculated  as  the  difiference  between 
FMV  and  USP)  for  each  importer  by  the 
total  volume  sold  to  that  importer 
during  the  POR.  We  will  direct  Customs 
to  assess  the  resulting  per-ton  dollar 
amount  against  each  ton  of  merchandise 
in  each  of  that  importer's  entries  during 
the  review  period.  Although  this  will 
result  in  assessing  different  percentage 
margins  for  individual  entries,  the  total 
antidumping  duties  collected  for  each 
importer  for  the  review  period  will 
approximately  equal  the  total  dumping 
margins. 

For  ESP  sales,  we  divided  the  total 
dumping  margins  for  the  reviewed  sales 
by  the  total  entered  value  of  those 
reviewed  sales  for  each  importer.  We 
will  direct  Customs  to  assess  the 
resulting  percentage  margin  against  the 
entered  Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  during  the  review  period.  While 
the  Department  is  aware  that  the  entered 
value  of  sales  during  the  POR  is  not 
necessarily  equal  to  the  entered  value  of 
entries  diuing  the  POR.  use  of  entered 
value  of  sales  as  the  basis  of  the 
assessment  rate  permits  the  Department 
to  collect  a  reasonable  approximation  of 
the  antidumping  duties  which  would 
have  been  determined  if  the  Department 
had  reviewed  those  sales  of 
merchandise  actually  entered  during  the 
POR.  See  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany.  Italy, 
Japan.  Singapore,  Sweden,  and  the 
United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  and  Partial  Termination  of 
Administrative  Reviews,  61  FR  66,472 
(December  17,  1996). 


This  notice  also  serves  as  a  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  June  16. 1997. 
Robnt  S.  LaRuna, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-17953  Filed  7-8-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-670-801] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished, 
From  the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Administrative  Review  and  Partial 
Termination  of  Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  duty  administrative  review 
of  tapered  roller  bearings  and  parts 
thereof,  finished  and  unfinished,  from 
the  People's  Republic  of  China  and 
partial  termination  of  administrative 
review. 

SUMMARY:  In  response  to  requests  by  the 
petitioner  and  by  Peer  Bearing 
Company/Chin  Jim  Industrial.  Ltd. 
(Chin  Jun).  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished,  from  the 
People's  Republic  of  China.  The  period 
of  review  is  June  1,  1995,  through  May 
31.  1996. 

Although  we  included  Shanghai 
General  Bearing  Co.,  Ltd.  in  our 
initiation  notice,  we  subsequently 
revoked  the  order  v>rith  regard  to  this 
respondent.  Therefore,  we  are 
terminating  this  review  writh  respect  to 
this  respondent  (see  Backgroimd  section 
below). 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
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value  by  various  companies  subject  to 
this  review.  If  these  preUminary  results 
are  adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
U.S.  Customs  to  assess  antidumping 
duties  on  all  appropriate  entries. 
We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  comments  in  this 
proceeding  are  requested  to  submit  with 
each  argument  (1)  a  statement  of  the 
issue  and  (2)  a  brief  summary  of  the 
argument. 

EFFECTIVE  DATE:  July  9, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  O.  Barlow  or  the  appropriate 
case  analyst,  for  the  various  respondent 
firms  listed  below,  at  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington  D.C.  20230; 
telephone  (202)  482-4733:  Andrea  Chu: 
Jilin  Machinery  Import  &  Export 
Corporation  (Jilin),  Wanxiang  Group 
Corporation  (Wanxiang),  China  National 
Machinery  &  Equipment  Import  & 
Export  Corporation  (CMEC);  Mike 
Panfeld:  Xiangfan  Machinery  Foreign 
Trade  Corporation  (formerly  Xiangfan 
International  Trade  Corporation) 
(Xiangfan),  China  National  Automotive 
Industry  Import  &  Export  Corporation 
(Guizhou  Automotive),  Chin  Jim; 
Charles  Higgle:  Shandong  Machinery  & 
Equipment  Import  &  Export  Corporation 
(Shandong),  Tianshui  Hailin  Import  & 
Export  Corporation  (HaiUn),  2yiejiang 
Machinery  Import  &  Export  Corporation 
(Zhejiang);  Tom  Schauer:  Premier 
Bearing  &  Equipment,  Ltd.  (Premier), 
Shanghai  General  Bearing  Co.  Ltd.  & 
General  Bearing  Corporation  (Shanghai), 
Guizhou  Machinery  Import  &  Export 
Corporation  (Guizhou  Machinery); 
Kristie  Strecker:  China  National 
Machinery  Import  &  Export  Corporation 
(CMC),  Luoyang  Bearing  Factory 
(Luoyang),  Liaoning  MEC  Group  Co., 
Ltd.  (Liaoning),  Hangzhou  Metals, 
Mineral,  Machinery  &  Chemical  Import 
Export  Corp.  (Hangzhou),  China  Great 
Wall  Industry  Corp.  (Great  Wall). 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  353  (1997). 

Background 

On  May  27, 1987,  the  Department  of 
Commerce  (the  Department)  published 


in  the  Federal  Register  (52  FR  19748) 
the  antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  and  unfinished  (TRBs),  from 
the  People's  Republic  of  China  (PRC). 
On  Jime  6, 1996,  we  published  a  notice 
of  opportiuiity  to  request  an 
administrative  review  of  the  order  for 
the  period  Jime  1, 1995  through  May  31, 
1996  (61  FR  28840).  In  accordance  with 
19  CFR  353.22(a),  the  petitioner,  The 
Timken  Company,  and  Chin  Jim 
requested  that  we  conduct  an 
administrative  review.  On  August  8, 
1996,  in  accordance  with  19  CFR 
353.22(c),  we  pubhshed  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  (61  FR  41374)  for 
the  period  of  review  (POR)  June  1, 1995, 
through  May  31, 1996  (the  9th  review 
period). 

On  August  12, 1996,  we  sent  a 
questionnaire  to  the  secretary  general  of 
the  Basic  Machinery  Division  of  the 
Chamber  of  Commerce  for  Import  4 
Export  of  Machinery  and  Electronics 
Products  (CCCME)  and  requested  that 
the  CCCME  identify  all  companies  that 
manufactured  or  exported  the  subject 
merchandise  during  the  POR.  We  also 
requested  that  the  questionnaire  be 
forwarded  to  all  PRC  comi}anies 
identified  in  our  initiation  notice  for 
which  we  did  not  have  addresses.  In 
this  letter  we  also  requested  information 
relevant  to  the  issue  of  whether  the 
companies  named  in  the  initiation 
request  are  independent  from 
government  control.  See  Separate  Rates 
below.  Finally,  on  September  20,  1996, 
we  sent  questiormaires  directly  to  the 
PRC  companies  for  which  we  had 
addresses  on  the  record.  We  also  sent 
questionnaires  to  the  Hong  Kong 
companies  listed  in  our  initiation 
notice,  using  addresses  supplied  in  the 
petitioner's  initiation  request  as  well  as 
information  from  the  Hong  Kong  branch 
of  the  U.S.  &  Foreign  Commercial 
Service. 

We  received  responses  to  our 
questionnaire  from  the  followdng  15  of 
the  324  companies  named  in  the 
initiation  notice:  Jilin,  Wanxiang, 
Xiangfan,  Guizhou  Automotive,  Chin 
Jun,  Shandong,  Hailin,  Zhejiang, 
Premier,  Guizhou  Machinery,  O^C, 
Luoyang,  Shanghai,  CMEC  and 
Liaoning. 

We  also  received  a  response  to  the 
Separate  Rates  section  of  the 
questioimaire  from  one  company, 
Hangzhou,  that  was  not  named  in  the 
initiation  notice  but  which  was 
included  in  the  review  by  virtue  of  the 
fact  that  our  initiation  was  conditionally 
intended  to  include,  in  addition  to 
companies  specifically  named,  all 
exporters  of  TRBs  from  the  PRC  which 


were  not  entitled  to  rates  separate  from 
the  PRC  entity.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  In  Part.  61  FR  41373. 41380 
(August  8.  1996). 

In  addition,  we  received  a  response  to 
the  Separate  Rates  section  of  the 
questionnaire  from  Great  Wall,  which 
had  received  a  separate  rate  in  the 
1994-95  review,  but  for  which  no 
review  had  been  requested  for  the  1995- 
96  period.  Because  we  are  not  reviewing 
Great  Wall's  entries  for  this  POR  we 
need  not  reconsider  its  separate-rates 
status  at  this  time.  Great  Wall's  rate  urill 
continue  to  be  25.56  percent,  the  rate 
estabUshed  for  that  firm  in  the  1994-95 
review. 

Shanghai  was  included  by  name  in 
our  notice  of  initiation  of  tl^s  review. 
However,  on  February  11, 1997,  we 
published  a  notice  of  revocation  of  the 
order  with  respect  to  Shanghai  (62  FR 
6189).  Therefore,  we  are  terminating 
this  review  with  respect  to  Shanghai. 

The  E)epartment  is  now  conducting 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Sa^  of  Review 

Merchandise  covered  by  this  review 
includes  TRBs  and  parts  thereof, 
finished  and  unfinished,  from  the  PRC. 
This  merchandise  is  classifiable  under 
the  Harmonized  Tariff  Schedule  (HTS) 
item  numbers  8482.20.00, 
8482.91.00.60,  8482.99.30,  8483.20.40, 
8483.20.80,  8483.30.80,  8483.90.20. 
8483.90.30  and  8483.90.80.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  the 
order  and  this  review  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  CMC.  Guizhou  Machinery,  Liaoning 
and  Luoyang.  using  standard 
verification  procedures,  including  on- 
site  inspection  of  manufacturers' 
facihties.  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information. 
Because  of  the  large  number  of 
producers  and  resellers  included  in  this 
review  and  the  limited  resources 
available  to  the  Department,  it  was 
impractical  to  verify  factual  information 
for  each  company.  In  accordance  with 
19  CFR  353.36(a)(B)  of  the  regulations, 
we  selected  for  verification  companies 
for  which  we  had  conducted  no 
verification  during  either  of  the  two 
immediately  preceding  reviews.  Our 
verification  results  are  outlined  in  the 
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public  versions  of  the  verification 
reports. 

Separate  Rates 

1.  Background  and  Summary  of 
Findings 

It  is  the  Department's  standard  pohcy 
to  assign  all  exporters  of  the 
merchandise  subject  to  review  in  non- 
market-economy  (NME)  countries  a 
single  rate  unless  an  exporter  can 
demonstrate  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  exports.  To  establish  whether 
an  exporter  is  sufficiently  independent 
of  government  control  to  be  entitled  to 
a  separate  rate,  the  Department  analyzes 
the  exporter  in  light  of  the  criteria 
established  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Sparklers  from  the  People's  Republic  of 
China  (56  FR  20588.  May  6,  1991) 
(Sparklers),  as  amplified  in  the  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Silicon  Carbide  from  the 
People's  Republic  of  China  (59  FR 
22585.  May  2.  1994)  (Silicon  Carbide). 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  hcenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers  at  20589.  Evidence  relevant  to 
a  de  facto  analysis  of  absence  of 
government  control  over  exports  is 
based  on  four  factors — whether  the 
respondent:  (1)  sets  its  own  export 
prices  independent  from  the 
government  and  other  exporters;  (2)  can 
retain  the  proceeds  from  its  export  sales; 
(3)  has  the  authority  to  negotiate  and 
sign  contracts;  and  (4)  has  autonomy 
from  the  government  regarding  the 
selection  of  management.  See  Silicon 
Carbide  at  22587;  see  also  Sparklers  at 
20589. 

The  Department  determined  in  prior 
reviews  that  Guizhou  Machinery,  Jilin, 
Luoyang.  Liaoning,  Guizhou 
Automotive,  CMC.  Hailin.  Zhejiang. 
Xiangfan,  Shandong  and  VVanxiang  were 
entitled  to  separate  rates.  See,  e.g.. 
Tapered  Roller  Bearings  and  Parts 
Thereof.  Finished  and  Unfinished,  From 
the  People's  Republic  of  China;  Final 
Results  and  Partial  Termination  of 
Antidumping  Administrative  flevjew„62 
FR  6173  (February  11. 1997). 
Information  submitted  by  these 
companies  for  the  record  in  the  current 
review  is  consistent  with  these  findings. 
Further,  there  have  been  no  allegations 


regarding  changes  in  control  of  these 
companies  in  this  review.  Therefore,  we 
preUminarily  determine  that  the 
government  does  not  exercise  control 
over  the  export  activities  of  these  firms. 

As  shown  below,  Hangzhou  also 
meets  both  the  de  jure  and  de  facto 
criteria  and  is  entitled,  therefore,  to  a 
separate  rate  (see  De  Jure  Analysis  and 
De  Facto  Analysis,  infra).  Accordingly, 
we  preUminarily  determine  to  apply  a 
rate  separate  from  the  PRC  rate  to 
Hangzhou. 

Finally,  we  note  that  Premier  and 
Chin  Jun  are  privately  owned  Hong 
Kong  trading  companies.  Because  we 
have  determined  that  these  firms,  rather 
than  their  PRC-based  suppliers,  are  the 
proper  respondents  with  respect  to  their 
sales  of  TRBs  to  the  United  States,  no 
separate-rates  analyses  of  Premier's  and 
Chin  Jun's  suppliers  are  necessary. 

2.  De  Jure  Analysis:  Hangzhou 

Information  submitted  during  this 
review  indicates  that  Hangzhou  is 
owned  "by  all  of  the  people."  In  Silicon 
Carbide  (at  22586),  we  found  that  the 
PRC  central  government  had  devolved 
control  of  state-owned  enterprises,  i.e.. 
enterprises  owned  "by  all  of  the 
people."  As  a  result,  we  determined  that 
companies  owned  "by  all  of  the  people" 
were  eligible  for  individual  rates  if  they 
met  the  criteria  developed  in  Sparklers 
and  Silicon  Carbide. 

The  following  laws,  which  have  been 
placed  on  the  record  in  this  case, 
indicate  a  lack  of  de  jure  government 
control  over  these  companies,  and 
establish  that  the  responsibihty  for 
managing  companies  owned  by  "all  of 
the  people"  has  been  transferred  from 
the  government  to  the  enterprises 
themselves.  These  laws  include:  "Law 
of  the  People's  Republic  of  China  on 
Industrial  Enterprises  Owned  by  the 
Whole  People,"  adopted  on  April  13, 
1988  (1988  Law);  "Regulations  for 
Transformation  of  Operational 
Mechanism  of  State-Owned  Industrial 
Enterprises,"  approved  on  August  23, 
1992  (1992  Regulations);  and  the 
"Temporary  Provisions  for 
Administration  of  Export 
Commodities,"  approved  on  December 
21,  1992  (Export  Provisions).  The  1988 
Law  states  that  enterprises  have  the 
right  to  set  their  own  prices  (see  Article 
26).  This  principle  was  restated  in  the 
1992  Regulations  (see  Article  IX). 
Finally,  the  1992  "Temporary 
Provisions  for  Administration  of  Export 
Commodities"  list  those  products 
subject  to  direct  government  control. 
TRBs  do  not  appear  on  this  list  and  are 
not  subject,  therefore,  to  the  constraints 
of  these  provisions. 


Consistent  with  Silicon  Carbide,  we 
preliminarily  determine  that  the 
existence  of  these  laws  demonstrates 
that  Hangzhou,  a  company  owned  by 
"all  of  the  people."  is  not  subject  to  de 
jure  government  control  with  respect  to 
export  activities.  In  light  of  reports  ' 
indicating  that  laws  shifting  control 
from  the  government  to  the  enterprises 
themselves  have  not  been  implemented 
uniformly,  an  analysis  of  de  facto 
control  is  critical  in  determining 
whether  respondents  are.  in  fact,  subject 
to  government  control  with  respect  to 
export  activities. 

3.  De  Facto  Analysis:  Hangzhou 

After  we  reviewed  Hangzhou's 
original  response  to  the  separate-rates 
section  of  our  questionnaire  we  sent  a 
supplemental  questionnaire  in  order  to 
obtain  additional  information  necessary 
for  our  determination  of  Hangzhou's 
eligibility  for  a  separate  rate.  The 
following  record  evidence,  which  is 
contained  in  the  questionnaire 
responses,  indicates  a  lack  of  de  facto 
government  control  over  the  export 
activities  of  Hangzhou.  We  have  found 
that  this  respondent's  pricing  and 
export  strategy  decisions  with  respect  to 
subject  merchandise  are  not  subject  to 
any  entity's  review  or  approval  and  that 
there  are  no  government  policy 
directives  that  affect  these  decisions. 
There  are  no  restrictions  on  the  use  of 
this  respondent's  revenues  or  profits, 
including  export  earnings. 

The  company's  general  manager  or 
chairman  of  the  board  has  the  right  to 
negotiate  and  enter  into  contracts,  and 
he  may  delegate  this  authority  to  other 
employees  within  the  company.  There 
is  no  evidence  that  this  authority  is 
subject  to  any  level  of  governmental 
approval. 

The  general  manager  is  elected  by  an 
employees'  assembly  consisting  of 
representatives  of  Hangzhou's 
employees.  The  representatives  are 
elected  by  the  general  employees.  The 
results  of  Hangzhou's  management 
elections  are  recorded  with  the  Foreign 
Trade  and  Economic  Cooperation 
Commission.  There  is  no  evidence  that 
this  commission  controls  the  selection 
process  or  that  it  has  rejected  a  general 
manager  selected  through  the  election 
process. 

Decisions  made  by  Hangzhou 
concerning  purchases  of  subject 


'  See  "PRC  Government  Findings  on  Enterprise 
Autonomy,"  in  Foreign  Broadcast  Information 
Service— China— 93-133  (July  14,  1993).  and  1992 
Central  Intelligence  Agency  Report  to  the  Joint 
Economic  Conimittee.  Hearings  on  Global  Economic 
and  Technological  Change:  Former  Soviet  Union 
and  Eastern  Europe  and  China.  Pt.  2  (102  Cong..  2d 
Sess.j. 
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merchandise  from  other  suppliers  are 
not  subject  to  government  approval. 
Finally,  Hangzhou's  sources  of  funds  are 
its  own  savings  or  bank  loans,  and  it  has 
sole  control  over,  and  access  to,  its  bank 
accounts,  which  are  held  in  Hangzhou's 
own  name. 

Based  on  the  foregoing  analysis  of  the 
evidence  of  record,  we  find  no  evidence 
of  either  de  jure  or  de  facto  government 
control  over  the  export  activities  of 
Hangzhou.  Accordingly,  we 
preliminarily  determine  that  Hangzhou 
is  not  part  of  the  'PRC  enterprise" 
under  review  and  is  entitled  to  a 
separate  rate.  Because  no  interested 
party  requested  a  review  of  Hangzhou, 
it  is  not  subject  to  this  review. 
Therefore,  consistent  with  our 
established  practice,  we  have  not 
reviewed  Hangzhou's  entries  during  the 
1995-96  POR.  See  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished 
and  Unfinished,  From  the  People's 
Republic  of  China;  Final  Results  and 
Partial  Termination  of  Antidumping 
Duty  Administrative  Review.  62  FR 
6173,  6176  (February  11, 1997). 
Hangzhou's  rate  will  remain  29.40 
percent,  the  rate  assigned  to  it  as  a  part 
of  the  PRC  entity  in  the  1994-95  review. 

4.  Separate-Rate  Determinations  for 
Non-Responsive  Companies 

We  have  determined  that  those 
companies  for  which  we  initiated  a 
review  and  which  did  not  respond  to 
the  questiormaire  do  not  merit  separate 
rates.  See  Use  of  Facts  Otherwise 
Available,  below. 

Use  of  Facts  Otherwise  Available 

We  preUminarily  determine  that,  in 
accordance  with  section  776(a)  of  the 
Act.  the  use  of  partial  facts  available  is 
appropriate  for  Chin  Jun.  Premier, 
Guizhou  Machinery  and  Shandong  and 
the  use  of  total  facts  available  is 
appropriate  for  Hailin,  Guizhou 
Automotive,  Jilin,  CMEC  and  all 
companies  which  have  not  shown  that 
they  are  independent  of  government 
control  and  which  did  not  respond  to 
our  requests  for  information. 
Furthermore,  we  determine  that, 
pursuant  to  section  776(b)  of  the  Act,  it 
is  appropriate  to  make  inferences 
adverse  to  the  interests  of  the  non- 
responding  cpmpanies  because  they 
failed  to  cooperate  by  not  responding  to 
the  best  of  their  abilities. 

Where  the  Department  must  base  its 
determination  on  facts  available  because 
that  respondent  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information, 
section  776(b)  of  the  Act  authorizes  the 
Department  to  use  inferences  adverse  to 
the  interests  of  that  respondent  in 


choosing  facts  available.  Section  776(b) 
of  the  Act  also  authorizes  the 
Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination,  a 
previous  administrative  review,  or  other 
information  placed  on  the  record. 
Information  from  prior  segments  of  the 
proceeding  constitutes  secondary 
information  and  section  776(c)  of  the 
Act  provides  that  the  Department  shall, 
to  the  extent  practicable,  corroborate 
that  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  Statement  of 
Administrative  Action  (SAA)  provides 
that  "corroborate"  means  simply  that 
the  Department  will  satisfy  itself  that 
the  secondary  information  to  be  used 
has  probative  value.  (See  H.R.  Doc.  316, 
Vol.  1,  103d  Cong.,  2d  Sess.  870  (1994).) 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reUabiUty  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
Mrill  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circimistances  fhat  would  render  a 
margin  inappropriate.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin  (see,  e.g..  Fresh  Cut 
Flowers  from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  6812,  6814  (Feb.  22, 
1996)  (where  the  Department 
disregarded  the  highest  margin  as 
adverse  facts  available  because  the 
margin  was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin)). 

1.  Companies  that  did  not  respond  to 
the  questionnaire:  We  have 
preliminarily  assigned  a  margin  of  29.40 
percent  to  those  companies  for  which 
we  initiated  a  review  and  which  did  not 
respond  to  the  questionnaire.  This 
margin,  calculated  for  sales  by 
Wafangdian  Bearing  Factory  during  the 
1994-95  review,  represents  the  highest 
overall  margin  calculated  for  any  firm 
during  any  segment  of  this  proceeding. 
As  discussed  above,  it  is  not  necessary 
to  question  the  reliabiUty  of  a  calculated 


margin  from  a  prior  segment  of  the 
proceeding.  Further,  there  are  no 
circumstances  indicating  that  this 
margin  is  inappropriate  as  adverse  facts 
available.  Therefore,  we  preliminarily 
find  that  the  29.40  percent  rate  is 
corroborated.  As  noted  in  the  Separate 
Rates  section  above,  we  have  also 
determined  that  the  non-responsive 
tympanies  do  not  merit  separate  rates. 
Therefore,  the  facts  available  for  these 
companies  forms  the  basis  for  the  PRC 
rate,  which  is  29.40  percent  for  this 
review. 

2.  CMEC:  The  Department  determined 
in  the  original  investigation  of  this  case 
that  CMEC  was  entitled  to  a  separate 
rate.  See  Tapered  Roller  Bearings  From 
the  People's  Republic  of  China;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value.  52  FR  19748  (May  27.  1987). 
and  Tapered  Roller  Bearings  From  the 
People's  Republic  of  China:  Amendment 
to  Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Antidumping  Duty 
Order  in  Accordance  With  Decision 
Upon  Remand.  55  FR  6669  (February 
26.  1990).  However,  the  Department 
made  the  prior  separate-rate 
determination  before  the  development 
of  its  ampUfied  analysis  in  Silicon 
Carbide,  which  added  de  facto  criteria 
(3)  and  (4)  noted  above.  Accordingly,  for 
these  preliminary  results  we  have 
examined  these  two  additional  criteria 
with  respect  to  CMEC.  Because  CMEC 
failed  in  its  supplemental  questiormaire 
response  to  provide  information 
concerning  the  company's  management- 
selection  process,  we  are  unable  to 
determine  that  CMEC  meets  the  de  facto 
standards  which  would  indicate  an 
absence  of  government  control. 
Therefore,  we  preliminarily  determine 
that  CMEC  is  not  entitled  to  a  separate 
rate  and  have  applied  the  PRC  rate  of 
29.40  percent. 

3.  Jilin:  Jilin  provided  sufficient 
information  in  response  to  the  separate 
rates  section  of  our  questionnaire  for  us 
to  determine  that  it  is  entitled  to  a 
separate  rate  for  this  review.  However, 
because  Jilin  did  not  provide 
information  related  to  factors  of 
production  or  to  its  U.S.  sales  during  the 
POR  as  we  requested,  section  776(a)  of 
the  Act  requires  us  to  use  the  facts 
otherwise  available  in  determining 
JiUn's  margin  for  the  1995-96  review. 
Section  776(b)  of  the  Act  allows  us  to 
use  an  adverse  inference  in  selecting 
from  the  facts  otherwise  available.  As 
adverse  facts  available,  we  have  selected 
29.40  percent,  the  highest  overall 
margin  calculated  in  any  segment  of  this 
proceeding. 

4.  Premier:  Premier  provided  factors 
data  fit)m  its  suppUers  for  some  models 
which  it  sold  to  the  United  States.  For 
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a  majority  of  its  U.S.  sales  (see  Analysis 
Memo  from  analyst  to  the  file,  June  23, 
1997),  Premier,  a  Hong  Kong-based 
reseller,  stated  that  it  was  unable  to 
provide  factors  data  from  any  of  its  PRC 
suppliers.  However,  for  some  models 
involved  in  those  sales.  Premier 
provided  factors  data  from  other  PRC 
suppliers  of  the  same  models.  For  the 
remainder  of  its  U.S.  sales.  Premier 
reported  no  factors  data. 

We  have  determined  that  there  is  little 
variation  in  factor-utilization  rates 
among  the  TRB  producers  from  which 
we  have  received  factors-of-production 
data.  For  this  reason  we  are  using,  as 
facts  available,  the  factors  data  provided 
by  Premier,  including  information  from 
manufacturers  which  did  not  supply 
Premier  during  the  POR,  in  order  to 
calculate  CV.  For  Premier's  U.S.  sales  of 
models  for  which  it  reported  no  factors 
data,  we  have  applied,  as  adverse  facts 
available,  a  margin  of  25.56  percent,  the 
highest  overall  margin  ever  applicable 
to  Premier.  This  meirgin  was  calculated 
for  sales  by  Jilin  during  the  1993-94 
review.  As  discussed  above,  it  is  not 
necessary  to  question  the  reliability  of  a 
calculated  margin  from  a  prior  segment 
of  the  proceeding.  Further,  there  are  no 
circumstances  indicating  that  this 
margin  is  inappropriate  as  adverse  facts 
are  available.  Therefore,  we 
preliminarily  find  that  the  25.56  percent 
rate  is  corroborated. 

5.  Hailin:  We  find  that  Hailin  failed  to 
cooperate  by  not  allowing  us  to  conduct 
an  on-site  verification  of  the  information 
the  company  supplied  in  its 
questionnaire  responses.  We  have, 
therefore,  rejected  Hailin's  submissions 
in  accordance  with  section  782(e)(4)  of 
the  Act.  Section  776(b)  of  the  Act  allows 
us  to  use  an  adverse  inference  in 
selecting  from  the  facts  otherwise 
available  when  a  firm  does  not  permit 
verification  of  the  information 
contained  in  its  response.  As  adverse 
facts  are  available,  we  have  determined 
that  Hailin  is  not  entitled  to  a  separate 
rate,  and  have  applied  the  PRC  rate  of 
29.40  percent. 

6.  Guizhou  Automotive:  Guizhou 
Automotive  failed  to  respond  to  a 
supplemental  questionnaire  in  a  timely 
manner.  The  firm's  initial  questionnaire 
response  was  incomplete,  particularly 
with  regard  to  separate  rate  issues, 
SG&A.  overhead,  packing,  scrap,  and 
expenses  related  to  CEP  sales.  Because 
Guizhou  Automotive  did  not  provide  in 
a  timely  manner  sufficient  information 
for  the  Department  to  determine 
whether  Guizhou  Automotive  is  eligible 
to  retain  its  separate  rate,  we  have 
determined  that  Guizhou  Automotive  is 
not  entitled  to  a  separate  rate  and  have 
applied  the  PRC  rate  of  29.40  percent. 


7.  Chin  Jun:  Chin  lun  provided  factors 
data  from  its  PRC-based  supplier  for 
substantially  all  of  its  U.S.  sales  during 
the  POR,  and  we  have  used  these  data 
to  calculate  CV  for  the  applicable 
models.  For  certain  other  models  it  sold 
to  the  United  States,  Chin  Jun  provided 
factors  data  from  other  PRC  suppliers  of 
the  same  models.  However,  we  have 
determined  that  the  data  submitted  by 
Chin  Jun  for  two  such  suppliers  is 
unacceptable  and  have  rejected  these 
data.  Because  our  decision  relies  on 
business  proprietary  information  it  is 
discussed  further  in  the  business 
proprietary  analysis  memo  from  analyst 
to  the  file  dated  June  30, 1997.  For  the 
remainder  of  its  U.S.  sales.  Chin  Jun 
reported  no  factors  data. 

We  determined  that  there  is  little 
variation  in  factor-utilization  rates 
among  the  TRBs  producers  from  which 
we  have  received  factors-of-production 
data.  For  this  reason  we  have  calculated 
CV  using,  as  facts  available,  the  factors 
data  provided  by  Chin  Jim  for  PRC- 
based  suppliers  frt)m  which  Chin  Jun 
did  not  purchase  the  models  in 
question.  Chin  Jun  has  stated  that  it 
attempted  to  obtain  from  its  PRC-based 
suppliers  factors  data  for  the  remaining 
U.S.  sales.  Because  we  preliminarily 
determine  that  Chin  Jun  cooperated  to 
the  best  of  its  ability  to  provide  data,  we 
are  applying  to  Chin  Jun's  U.S.  sales  for 
which  no  factors  data  were  reported,  as 
facts  available,  the  weighted-average 
margin  calculated  for  those  U.S.  sales 
for  which  acceptable  data  were 
reported.  However,  we  intend  to  seek 
documentation  of  Chin  Juh's  claim's 
that  it  attempted  to  solicit  from  all  of  its 
PRC-based  suppliers  the  information 
requested  in  rur  questionnaires. 

8.  Shandong:  Shandong  purchased 
TRBs  for  resale  to  the  United  States 
from  a  supplier  whose  factors  data  we 
determined  to  he  unacceptable.  Because 
our  decision  relies  on  business 
proprietary  information  it  is  discussed 
further  in  the  business  proprietary 
analysis  memo  from  amalyst  to  the  file 
dated  June  23,  1997.  Therefore,  for 
Shandong's  sales  of  TRBs  purchased 
from  this  particular  supplier  we  have 
applied,  as  facts  available,  a  margin  of 
29.40  percent,  the  highest  rate 
calculated  during  any  segment  of  this 
proceeding. 

9.  Guizhou  Machinery:  Guizhou 
Machinery  provided  factors  data  from 
ite  suppliers  for  models  which 
represented  most  of  its  U.S.  sales  during 
the  POR.  For  some  models,  Guizhou 
Machinery  failed  to  report  factors  data. 
For  Guizhou  Machinery's  U.S.  sales  of 
models  for  which  it  did  not  provide 
factors  data  we  have  applied,  as  adverse 
facts  available,  a  margin  of  17.65 


percent,  the  highest  overall  margin  ever 
applicable  to  Guizhou  Machinery. 
In  addition,  we  used  partial  facts 
available  for  other  factors  data  provided 
by  Guizhou  Machinery.  However, 
because  of  the  proprietary  nature  of  this 
situation,  we  have  discussed  this  use  of 
partial  facts  available  in  Guizhou 
Machinery's  preliminary  analysis 
memorandum  dated  June  23,  1997. 

Duty  Absorption 

On  September  6,  1996,  the  Timken 
Company  requested  that  the  Department 
determine  with  respect  to  all 
respondents  whether  antidumping 
duties  had  been  absorbed  during  the 
POR.  This  request  was  filed  pursuant  to 
section  751(a)(4)  of  the  Act.  On  June  11. 
1997,  the  Timken  Company  withdrew 
its  request  for  a  duty  absorption 
determination  in  this  review. 
Accordingly,  we  have  not  made  a 
determination  as  to  whether 
antidumping  duties  have  been  absorbed 
by  a  foreign  producer  or  exporter  subject 
to  the  order. 

United  States  Sales 

Both  Premier  and  Chin  Jun  reported 
that  they  maintain  inventories  in  Hong 
Kong  and,  therefore,  their  PRC-based 
suppliers  have  no  knowledge  when  they 
sell  to  these  firms  that  the  shipments  are 
destined  for  the  United  States. 
Accordingly,  Premier  and  Chin  Jun  are 
the  first  parties  to  sell  the  merchandise 
to  the  United  States  and  export  price 
(EP)  and  constructed  export  price  (CEP) 
are  properly  based  on  their  respective 
U.S.  sales. 

For  sales  made  by  Guizhou 
Machinery,  Liaoning,  Luoyang,  Premier, 
Xiangfan,  Shandong  and  Zhejiang,  we 
based  the  U.S.  sales  on  export  price 
(EP),  in  accordance  with  section  772(a) 
of  the  Act,  because  the  subject 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation  into  the  United  States  and 
because  the  constructed  export  price 
(CEP)  methodology  was  not  indicated  by 
other  circumstances.  For  sales  made  by 
Chin  Jun  we  based  the  U.S.  sales  on  CEP 
in  accordance  with  section  772(b)  of  the 
Act  because  the  first  sale  to  an  unrelated 
purchaser  occurred  after  importation  of 
the  merchandise  into  the  United  States. 
CMC  had  a  combination  of  EP  and  CEP 
sales  subject  to  review. 

We  calculated  EP  based  on,  as 
appropriate,  the  FOB,  GIF  or  C&F  port 
price  to  unrelated  purchasers.  We  made 
deductions  for  brokerage  and  handling, 
foreign  inland  freight,  ocean  freight,  and 
marine  insurance.  When  marine 
insurance  and  ocean  freight  were 
provided  by  PRC-owned  companies,  we 
based  the  deduction  on  surrogate 
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values.  See  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Saccharin  from 
the  People's  Republic  of  China,  59  FR 
58818.  58825  (November  15, 1994).  For 
Premier  and  Chin  Jun,  because  marine 
insurance  and  ocean  freight  were 
provided  by  market-economy 
companies,  we  based  the  deduction  on 
the  actual  expense  values  reported  by 
Premier  and  Chin  Jim  for  these  services. 
We  valued  foreign  inland  freight 
deductions  using  surrogate  data  based 
on  Indian  freight  costs.  We  selected 
India  as  the  surrogate  country  for  the 
reasons  explained  in  the  Normal  Value 
section  of  this  notice. 

We  calculated  CEP  based  on  the 
packed,  ex- warehouse  price  from  the 
U.S.  subsidiary  to  unrelated  customers. 
We  made  deductions  from  the  starting 
price  for  CEP  for  international  freight, 
foreign  brokerage  &  handling,  foreign 
inland  freight,  marine  insurance, 
customs  duties.  U.S.  brokerage.  U.S. 
inland  freight  insurance  and  U.S.  inland 
freight.  In  accordance  with  section 
772(d)(1)  of  the  Act,  we  made  further 
deductions  &t)m  the  starting  price  for 
CEP  for  the  following  selling  expenses 
that  related  to  economic  activity  in  the 
United  States:  commissions;  dfrect 
selling  expenses,  including  advertising, 
warranties,  and  credit  expenses;  and 
indirect  selling  expenses,  including 
inventory  carrying  costs.  In  accordance 
with  section  772(d)(3)  of  the  Act.  we 
have  deducted  from  the  starting  price  an 
amount  for  profit. 

Normal  Value 

Section  773(c)  of  the  Act  provides  that 
the  Department  shall  determine  the 
normal  value  (NV)  using  a  factors-of- 
production  methodology  if  (1)  the 
merchandise  is  exported  from  an  NME 
country,  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home  market  prices,  third-country 
prices,  or  constructed  value  (CV)  under 
section  773(a).  In  such  cases,  the  factors 
include,  but  are  not  Umited  to:  (1)  hours 
of  labor  required;  (2)  quantities  of  raw 
materials  employed;  (3)  amounts  of 
energy  and  other  utilities  consumed; 
and  (4)  representative  capital  cost, 
including  depreciation. 

The  Department  has  treated  the  PRC 
as  an  NME  country  in  all  previous  cases. 
In  accordance  with  section  771(18)(C)(i), 
any  determination  that  a  foreign  country 
is  an  NME  country  shall  remain  in  effect 
until  revoked  by  the  administering 
authority.  Furthermore,  available 
information  does  not  permit  the 
calculation  of  NV  using  home  market 
prices,  third-country  prices,  or  CV 
under  section  773(a).  Therefore,  except 
as  noted  below,  we  calculated  NV  based 
on  factors  of  production  in  accordance 


with  section  773(c)  of  the  Act  and 
section  353.52  of  our  regulations.  See 
Memorandum  from  the  analyst  to  the 
file,  dated  June  20, 1997. 

Although  Premier  and  Chin  Jun  are 
Hong  Kong  companies,  we  also 
calculated  NV  for  Premier  and  Chin  Jun 
based  on  factors-of-production  data.  We 
did  not  use  these  respondents'  third- 
country  sales  (they  had  no  Hong  Kong 
sales)  in  calculating  NV  because  their 
PRC-based  suppliers  knew  at  the  time  of 
sale  that  the  subject  merchandise  was 
destined  for  exportation.  See  section 
773(a)(3)(A)  of  the  Act,  providing  that 
under  such  conditions  NV  of  a  product 
exported  from  an  intermediate  countr\' 
to  the  United  States  may  be  determined 
in  the  country  of  origin  of  the  subject 
merchandise.  Accordiagly.  we 
calculated  NV  for  Premier  and  Chin  Jun 
on  the  basis  of  PRC  production  inputs 
and  surrogate  country  factor  prices.  For 
certain  models  for  which  Premier  and 
Chin  Jun  reported  no  factors  data  we 
based  NV  on  the  facts  available  in  this 
review.  See  Use  of  Facts  Otherwise 
Available  above. 

In  accordance  with  section  773(c)(4), 
we  valued  PRC  factors  of  production,  to 
the  extent  possible,  using  the  prices  or 
costs  of  factors  of  production  in  a 
market -economy  country  that  is:  (1)  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME  country, 
and  (2)  a  significant  producer  of 
comparable  merchandise. 

We  chose  India  as  the  most 
comparable  surrogate  on  the  basis  of  the 
criteria  set  out  in  19  CFR  353.52fb).  See 
Memorandum  from  Director,  Office  of 
Policy  to  Office  Director,  AD/CVD 
Enforcement  Group  I,  Office  3,  dated 
May  28, 1997.  We  chose  Indonesia  as 
the  second-choice  surrogate  based  on 
the  same  memorandum.  Information  on 
the  record  indicates  that  both  India  and 
Indonesia  are  significant  producers  of 
TRBs.  See  Memorandum  from  the 
analyst  to  the  file,  dated  June  3.  1997. 
We  used  publicly  available  information 
relating  to  India  to  value  the  various 
factors  of  production  with  the  exception 
of  steel  inputs  and  scrap.  For  valuing 
steel  inputs  and  scrap  we  used  publicly 
available  information  relating  to' 
Indonesia  because  we  determined  that 
publicly  available  information  related  to 
India  was  unreliable. 

We  valued  the  factors  of  production 
as  follows: 

For  hot-rolled  alloy  steel  bars  used  in 
the  production  of  cups  and  cones,  cold- 
rolled  steel  rods  used  in  the  production 
of  rollers,  cold-rolled  steel  sheet,  cold- 
rolled  steel  sheet  used  in  the  production 
of  cages,  and  steel  scrap,  we  used 
import  prices  obtained  from  Foreign 
Trade  Statistical  Bulletin,  Imports. 


Jakarta.  Indonesia.  We  used  data  from 
the  November  1995  issue,  which 
included  cumulative  data  covering  the 
period  January  1995  through  November 
1995.  We  subtracted  cumulative  data 
from  the  May  1995  issue,  covering  the 
period  January  1995  through  May  1995, 
because  these  data  were  not  within  the 
POR.  We  applied  data  for  the  period 
June  1995  through  November  1995.  the 
first  six  months  of  the  POR.  to  the  entire 
POR  because  we  were  unable  to  obtain 
more  recent  information.  However,  for 
steel  bar  used  to  produce  cups  and 
cones,  the  steel  rod  used  to  produce 
rollers  and  for  the  relevant  steel  scrap 
category,  interested  parties  provided 
data  through  December  1995.  on  a 
country-specific  basis.  We  used  these 
data  l)ecause  we  were  able  to  eliminate 
from  our  calculation  steel  imports 
sourced  from  NME  countries  and  small 
quantities  sourced  from  market- 
economy  countries.  We  made 
adjustments  to  include  freight  costs 
incurred  between  the  PRC-based  steel 
suppliers  and  the  TRB  factories. 

For  direct  labor,  we  used  1996  data 
from  Investing,  Licensing  &■  Trading 
Conditions  Abroad,  India,  published  in 
November  1996  by  the  Economist 
Intelligence  Unit.  We  then  adjusted  the 
1996  labor  value  to  the  POR  to  reflect 
inflation  using  consumer  price  indices 
(CPI)  of  India  as  published  in  the 
International  Financial  Statistics  by  the 
International  Monetary  Fund  (IMF).  We 
calculated  the  labor  cost  for  each 
component  by  multiplying  the  labor 
time  requirement  by  the  surrogate  labor 
rate.  Indirect  labor  is  reflected  in  the 
selling,  general  and  administrative 
(SGAA)  and  overhead  rates. 

For  factory  overhead,  we  used 
information  obtained  from  the  1995-96 
annual  report  of  SKF  Bearings  India, 
Ltd.  (SKF  India),  a  producer  of  similar 
merchandise  in  India.  See  SKF  Bearings 
India.  Ltd.  Annual  Report  1995-96. 
From  this  source,  we  were  able  to 
calculate  factory  overhead  as  a 
percentage  of  total  cost  of  manufacture. 

For  SG&A  expenses,  we  used 
information  obtained  from  the  same 
financial  report  used  to  obtain  factory 
overhead.  This  information  showed 
SG&A  expenses  as  a  percentage  of  the 
cost  of  manufacture. 

For  profit,  we  used  SKF  India's  profit 
rate.  The  annual  report  showed  profit  as 
a  percentage  of  cost  of  production. 

For  export  packing,  we  used  the  facts 
available  because  the  respondents  did 
not  supply  sufficient  factor  information 
for  us  to  calculate  packing  costs.  As 
facts  available  we  used  1  percent  of  the 
sum  of  total  ex-factory  costs  and  SG&A 
expenses.  This  percentage,  obtained 
from  publicly  available  data,  wasused 
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in  the  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Tapered  Roller 
Bearings  from  Italy.  52  FR  24198  Oune 
29.  1987).  This  methodology  is 
consistent  with  the  Department's 
valuation  of  packing  in  the  Final  Results 
of  Antidumping  Duty  Administrative 
Review:  Tapered  Roller  Bearings  from 
the  People's  Republic  of  China,  56  FR 
67590  {December  31.  1991),  and 
subsequent  reviews  of  this  order.  We 
used  this  percentage  because  there  was 
no  pubhcly  available  information  from 
a  comparable  surrogate  country. 

For  foreign  inland  freight,  as  the  most 
recent  publicly  available  published 
source,  we  used  a  rate  derived  from  a 
newspaper  article  in  the  April  20, 1994 
issue  of  The  Times  of  India,  as 
submitted  in  the  antidumping  duty 
investigation  on  honey  from  the  PRC. 
We  adjusted  the  value  of  freight  to  the 
FOR  using  a  wholesale  price  index 
(WPI)  published  by  the  International 
Monetarv  Fund  (IMF). 

We  made  no  adjustments  to  CV  for 
selling  expenses  because  the  surrogate 
SG&A  information  we  used  did  not 
allow  a  breakout  of  selling  expenses. 

Partial  Termination  of  Review 

Shanghai  was  included  in  our  notice 
of  initiation  of  this  review.  However,  on 
February  11,  1997,  we  published  a 
notice  of  revocation  of  the  order  with 
respect  to  Shanghai  (62  FR  6189). 
Therefore,  we  are  terminating  this 
review  with  respect  to  Shanghai. 

Petitioner  requested  reviews  for  East 
Sea  Bearing  Co.,  Ltd.  (East  Sea),  and 
Changshan  Bearing  Factory 
(Changshan).  On  August  26,  1996.  East 
Sea  and  Changshan  both  reported  no 
shipments  of  subject  merchandise  to  the 
United  States  during  the  FOR.  We 
independently  confirmed  with  U.S. 
Customs  that  there  were  no  shipments 
from  these  two  companies.  Therefore, 
we  have  terminated  the  review  with 
respect  to  East  Sea.  See  Calcium 
Hypochlorite  From  Japan:  Termination 
of  Antidumping  Duty  Administrative 
Review.  62  FR  18086  (April  14. 1997). 
However,  because  Changshan  has  not 
been  granted  a  separate  rate  the  deposit 
rate  applicable  to  Changshan  will 
continue  to  be  the  PRC  rate  as 
established  in  the  final  results  of  this 
review. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the 
Act.  Currency  conversions  were  made  at 
the  rates  certified  by  the  Federal  Reserve 
Bank.  Section  773A(a)  directs  the 
Department  to  use  a  daily  exchange  rate 
to  convert  foreign  currencies  into  U.S. 
dollars  unless  the  daily  rate  involves  a 


"fluctuation."  It  is  our  practice  to  find 
that  a  fluctuation  exists  when  the  daily 
exchange  rate  differs  from  a  benchmark 
rate  by  2.25  percent  or  more.  See 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Welded  Carbon  Steel  Pipe  and  Tube 
from  Turkey,  61  FR  35188,  35192  (July 
5,  1996).  The  benchmark  rate  is  defined 
as  the  rolling  average  of  the  rates  for  the 
past  40  business  days. 

Preliminary  Results  of  the  Review 

As  a  result  of  our  comparison  of  the 
EP  or  CEP.  as  applicable,  to  NV.  we 
preliminarily  determine  that  the 
following  dumping  margins  exist  for  the 
period  June  1, 1995.  through  May  31, 
1996: 


Manulacturer/Exporter  -  ' 


Wanxiang 

Shandong „ 

Luoyang  — — 

CMC 

Xiangfan 

Guizhou  Machinery 

Zhejiang  

Jilin ... 

Uaoning 

Premief  

Chin  Jun 


Margin 
(percent) 


8.70 

14.65 

3.16 

0.00 

1.55 

20.19 

0.10 

29.40 

0.03 

5.42 

3.41 


2  Although  Hangzhou  has  not  been  assigned 
a  rate  for  this  review  we  note  ttiat  Its  inde- 
pendent rate  will  cQntinue  to  be  29.40  percent, 
the  rate  assigned  in  the  1994-95  review,  in 
which  Hangzhou  was  considered  part  of  the 
PRC  entity  and  was  not  specifically  named. 

3  The  PRC  rate  applies  to  CMEC,  Hailln, 
Guizhou  Automotive  and  all  firms  which  did 
not  respond  to  ttie  questionnaire  arxl  which 
are  not  entitled  to  a  separate  rate. 

Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held 
approximately  44  days  after  the 
publication  of  this  notice.  Interested 
parties  may  submit  vmtten  comments 
(case  briefs)  within  30  days  of  the  date 
of  publication  of  this  notice.  Rebuttal 
comments  (rebuttal  briefs),  which  must 
be  limited  to  issues  raised  in  the  case 
briefs,  rliay  be  filed  not  later  than  37 
days  after  the  date  of  publication.  The 
Department  will  issue  a  notice  of  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written 
comments,  within  120  days  of 
publication  of  these  preliminary  results. 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
EP  or  CEP,  as  applicable,  and  NV  may 
vary  from  the  percentages  stated  above. 


The  Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  cash 
deposit  requirements  will  be  effective 
upon  publication  of  the  final  results  of 
this  administrative  review  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  for  by 
section  751(a)(1)  of  the  Act;  (1)  For  the 
PRC  companies  named  above  that  have 
separate  rates  and  were  reviewed 
(Guizhou  Machinery,  Luoyang,  Jilin. 
Liaoning,  CMC,  Zhejiang.  Xiangfan. 
Shandong,  Wanxiang),  the  cash  deposit 
rates  will  be  the  rates  for  these  firms 
established  in  the  final  results  of  this 
review,  except  that  for  exporters  with  de 
minimis  rates,  i.e..  less  than  0.50 
percent,  no  deposit  will  be  required:  (2) 
for  Hangzhou,  which  we  preliminarily 
determine  to  be  entitled  to  a  separate 
rate,  the  rate  will  continue  be  29.40 
percent,  the  rate  which  currently 
applies  to  this  company:  (3)  for  PRC 
companies  (e.g..  Great  Wall)  which 
established  eligibiUty  for  a  separate  rate 
in  a  previous  review  and  for  which  no 
review  was  requested,  the  cash  deposit 
rate  will  continue  to  be  the  rate  assigned 
in  the  previous  review;  (4)  for  all 
remaining  PRC  exporters,  all  of  which 
were  found  to  not  be  entitled  to  separate 
rates,  the  cash  deposit  will  be  29.40 
percent:  and  (5)  for  non-PRC  exporters 
Premier  and  Chin  Jun  the  cash  deposit 
rates  will  be  the  rates  established  in  the 
final  results  of  this  review:  (6)  for  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC,  other  than  Premier  and 
Chin  Jun.  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretauy's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 
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Dated  )une  30, 1997. 
Robert  S.  LaRiusa, 

Acting  Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  97-17948  Filed  7-8-97;  8:45  am] 
BILUNG  CODE  3S1(M>S-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-351~406] 

Certain  Agricultural  Tillage  Tools  From 
Brazil;  Preliminary  Results  of 
Countervailing  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  certain 
agricultural  tillage  tools  from  Brazil.  We 
preliminarily  determine  the  net  subsidy 
to  zero  percent  ad  valorem  from 
Marchesan  for  the  period  January  1 , 
1995  through  December  31,  1995.  If  the 
final  results  remain  the  same  as  these 
preliminary  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  liquidate,  without 
regard  to  countervailing  duties,  all 
shipments  of  the  subject  merchandise 
from  Marchesan  exported  on  or  after 
January  1,  1995  and  on  or  before 
December  31,  1995.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  (See  Public 
Comment  section  of  this  notice.) 
EFFECTtVE  DATE:  July  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Longest  or  Lorenza  Olivas,  Office 
of  CVD/AD  Enforcement  VI,  Import 
Administration,  International  Trade 
•Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3338  or  (202)  482- 
2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  22,  1985,  the  Department 
published  in  the  Federal  Register  (57 
FR  42743)  the  counterveiiling  duty  order 
on  certain  agricultural  tillage  tools  from 
Brazil.  On  October  1,  1996,  the 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (61  FR  51259) 
of  this  countervailing  duty  order.  We 


received  a  timely  request  for  review, 
and  we  initiated  the  review,  covering 
the  period  January  1,  1995  through 
December  31,  1995,  on  November  15, 
1996  (61  FR  58513). 

In  accordance  with  19  CFR  355.22(a). 
this  review  covers  only  those  producers 
or  exporters  of  the  subject  merchandise 
for  which  a  review  was  specifically 
requested.  Accordingly,  this  review 
covers  Marchesan  Implementos 
Agricolas,  S.A.  (Marchesan).  This 
review  also  covers  five  programs. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1,  1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
regulations,  as  amended  by  the  interim 
regulations  published  in  the  Federal 
Register  on  May  11,  1995  (60  FR  25130). 
The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  round  shaped 
agricultural  tillage  tools  (discs)  with 
plain  or  notched  edge,  such  as  colters 
and  furrow-opener  blades.  During  the 
review  period,  such  merchandise  was 
classifiable  under  item  numbers 
8432.21.00,  8432.29.00,  8432.80.00  and 
8432.90.00  of  the  Harmonized  Tariff 
Schedule  (HTS).  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  written 
description  remains  dispositive. 

Partial  Revocation 

On  October  30,  1996,  Marchesan 
requested  an  administrative  review 
pursuant  to  19  CFR  355.22(a)(2),  and 
partial  revocation  of  the  countervailing 
duty  order  with  regard  to  Marchesan 
pursuant  to  19  CFR  355.25.  After 
examining  Marchesan's  request,  the 
Department  determined  that  the 
company  did  not  meet  the  minimum 
revocation  requirements  of 
§  355.25(b)(3). 

Under  19  CFR  355.25(b)(3),  in  order  to 
be  considered  for  revocation,  a  producer 
or  exporter  must  have  participated  in, 
and  been  found  to  have  received  no 
subsidies  for,  five  consecutive  review 
periods  with  no  intervening  review 
period  for  which  a  review  was  not 
conducted.  In  October  1992,  Marchesan 
requested  an  administrative  review  for 
1991.  Subsequently,  Marchesan 
withdrew  its  request  and  the 
Department  terminated  the 


administrative  review  for  1991  (59  FR 
56067)  and  there  was  no  administrative 
review  in  1992.  Therefore,  because 
Marchesan  has  participated  in  only 
three  consecutive  administrative 
reviews  in  the  past  five  years,  we 
preliminarily  determine  that  Marchesan 
has  not  satisfied  the  five  consecutive 
review  periods  requirement.  In  addition, 
with  its  request  for  revocation,  a 
company  must  submit  both  government 
and  company  certifications  that  the 
company  neither  applied  for  nor 
received  any  net  subsidy  during  the 
period  of  review  and  will  not  apply  for 
or  receive  any  net  subsidy  in  the  future, 
as  well  as  the  agreement  described  in  19 
CFR  355.25.(a)(3)(iii).  Marchesan  did 
not  provide  either  the  government 
certification  or  the  company  agreement 
required  by  the  Department's 
regulations.  Therefore,  Marchesan  did 
not  meet  the  threshold  requirements  for 
revocation.  (See  letter  from  Barbara  E. 
Tillman,  Director,  Office  of  CVD/AD 
Enforcement  VI,  dated  December  10, 
1996.  which  is  a  public  document  on 
file  in  the  Central  Records  Unit  (room 
B-009  of  the  Department  of 
Commerce)). 

Anal3r8i8  of  Programs 

/.  Programs  Preliminarily  Determined  To 
Be  Not  Used 

We  examined  the  following  programs 
and  preliminarily  determine  that 
Marchesan  did  not  apply  for  or  receive 
benefits  under  these  programs  during 
the  period  of  review; 

A.  Accelerated  Depreciation  for 
Brazilian-Made  Capital  Goods. 

B.  Preferential  Financing  for 
Industrial  Enterprises  by  Banco  do 
Brasil  (FST  and  EGF  loans). 

C.  SUDENE  Corporate  Income  Tax 
Reduction  for  Companies  Located  in  the 
Northeast  of  Brazil. 

D.  Preferencial  Financing  under 
PROEX  (formerly  under  Resolution  68 
and  509  through  FINEX). 

E.  Preferencial  Financing  under 
FINEP. 

Preliminary  Results  of  Review 

For  the  period  Januarj'  1.  1995 
through  December  31,  1995,  we 
preliminarily  determine  the  net  subsidy 
for  Marchesan  to  be  zero  percent  ad 
valorem.  If  the  final  results  of  this 
review  remain  the  same  as  these 
preliminary  results,  the  Department 
intends  to  instruct  the  U.S.  Customs 
Service  to  liquidate,  without  regard  to 
countervailing  duties,  shipments  of  the 
subject  merchandise  from  Marchesan 
exported  on  or  after  January  1,  1995, 
and  on  or  before  December  31,  1995. 

The  Department  also  intends  to 
instruct  Customs  to  collect  a  cash 
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deposit  of  estimated  countervailing 
duties  of  zero  percent  ad  valorem,  as 
provided  for  by  section  751(a)(1)  of  the 
Act.  on  all  shipments  of  this 
merchandise  from  Marchesan.  entered 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  or  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2){B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  Piirsuant  to  19  CFR 
355.22(g),  for  all  companies  for  which  a 
review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  v   United  States.  822  F.  Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
v.  United  States.  822  F.  Supp.  766  (CIT 
1993)  (interpreting  19  CfR  353.22(e). 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  355.22(g)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  a  company 
assigned  these  rates  is  requested.  In 
addition,  for  the  period  January  1,  1995 
through  December  31,  1995.  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  this 
order  are  the  cash  deposit  rates  in  effect 
at  the  time  of  entry. 

Public  Comment 

Parties  to  the  proceeding  may  request 
disclosure  of  the  calculation 
methodology  and  interested  parties  may 
request  a  he£iring  no  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  arguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 


briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  355.38.  are  due.  The  Department 
will  publish  the  final  results  of  this 
administrative  review  including  the 
results  of  its  analysis  of  issues  raised  in 
any  case  or  rebuttal  brief  or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1)). 

Dated:  July  1. 1997. 
Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 
A  dministiation . 

[FR  Doc.  97-17946  Filed  7-8-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-337-802] 

Notice  of  Initiation  of  Countervailing 
Duty  Investigation:  Fresh  Atlantic 
Salmon  From  Chile 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  t>ATE:  July  9,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  A.  Graham  at  (202)  482^105 
or  Rosa  S.  Jeong  at  (202)  482-1278, 
Import  Administration,  U.S.  Department 
of  Commerce.  Room  3099. 14th  Street 
and  Constitution  Avenue,  N.W., 
Washington.  DC  20230. 

Initiation  of  Investigation       * 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  Tariff  Act  of  1930  (the 
Act),  as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1 , 
1995.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 


Department's  regulations  refer  to  the 
regulations,  codified  at  19  CFR  part  355, 
as  they  existed  on  April  1, 1997. 

The  Petition 

On  June  12,  1997,  the  Department  of 
Commerce  (the  Department)  received  a 
petition  filed  in  proper  form  by  the 
Coalition  for  Fair  Atlantic  Salmon  Trade 
(FAST)  and  the  following  individual 
members  of  FAST:  Atlantic  Salmon  of 
Maine;  Cooke  Aquaculture  U.S..  Inc.;  DE 
Salmon.  Inc.;  Global  Aqua — USA,  LLC; 
Island  Aquaculture  Corp.;  Maine  Coast 
Nordic,  Inc.;  ScanAm  Fish  Farms;  and 
Treats  Island  Fisheries  (collectively 
referred  to  hereafter  as  "the 
petitioners").  A  supplement  to  the 
petition  was  filed  on  June  26, 1997. 

On  June  27  and  July  1,  1997,  the 
Department  held  consultations  with 
representatives  of  the  Goverrunent  of 
Chile  (GOC)  pursuant  to  section 
702(b)(4)(ii)  of  the  Act  (see  July  1,  1997 
memoranda  to  the  File  regarding  these 
consultations).  During  these 
consultations,  the  GOC  submitted 
copies  of  public  laws  relating  to  certain 
programs  alleged  in  the  petition. 

In  accordance  with  section  701(a)  of 
the  Act.  petitioners  allege  that 
producers  and  exporters  of  the  subject 
merchandise  in  Chile  receive 
countervailable  subsidies. 

The  petitioners  state  that  they  have 
standing  to  file  the  petition  because  they 
are  interested  parties,  as  defined  under 
secUon  77l(9)(C)  of  the  Act. 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
fresh,  farmed  Atlantic  salmon,  whether 
imported  "dressed"  or  cut.  Atlantic 
salmon  is  the  species  Salmo  salar,  in  the 
genus  Salmo  of  the  family  salmoninae. 
"Dressed"  Adantic  salmon  refers  to 
salmon  that  has  been  bled,  gutted,  and 
cleaned.  Dressed  Atlantic  salmon  may 
be  imported  with  the  head  on  or  off; 
with  the  tail  on  or  off;  and  with  the  gills 
in  or  out.  All  cuts  of  fresh  Atlantic 
salmon  are  included  in  the  scope  of  the 
investigation.  Examples  of  cuts  include, 
but  are  not  limited  to:  Crosswise  cuts 
(steaks),  lengthwise  cuts  (fillets), 
lengthwise  cuts  attached  by  skin 
(butterfly  cuts),  combinations  of 
crosswise  and  lengthwise  cuts 
(combination  packages),  and  Atlantic 
salmon  that  is  minced,  shredded,  or 
ground.  Cuts  may  be  subjected  to 
various  degrees  of  trimming,  and 
imported  with  the  skin  on  or  off  and 
with  the  "pin  bones"  in  or  out. 

Excluded  from  the  scope  of  this 
petition  are  (1)  fresh  Atlantic  salmon 
that  is  "not  farmed'"  (i.e.,  wild  Atlantic 
salmon);  (2)  live  Atlantic  salmon  and 
Atlantic  salmon  that  has  been  subjected 


to  further  processing,  such  as  frozen, 
canned,  dried,  and  smoked  Atlantic 
salmon;  and  (3)  Atlantic  salmon  that  has 
been  further  processed  into  forms  such 
as  sausages,  hot  dogs,  and  burgers. 

The  merchandise  subject  to  this 
investigation  is  classified  at  statistical 
reporting  numbers  0302.12.0003  and 
0304.10.4091  of  the  Harmonized  Tariff 
Schedule  (HTS)  of  the  United  States. 
Although  the  HTS  numbers  are 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  is  dispositive. 

During  pre-filing  consultations  and  as 
a  result  of  our  review  of  the  petition,  we 
discussed  with  the  petitioners  whether 
the  proposed  scope  was  an  accurate 
reflection  of  the  product  for  which  the 
domestic  industry  is  seeking  relief.  We 
noted  that  the  scope  in  the  petition 
appeared  to  include  both  farmed  and 
not  fanned  Atlantic  salmon.  The 
petitioners  subsequently  notified  the 
Department  on  June  26,  1997.  that 
Atlantic  salmon  that  is  not  farmed 
should  be  excluded  from  the  scope  of 
the  investigation.  Accordingly,  we  have 
done  so. 

We  are  setting  aside  a  period  for 
interested  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  will  accept  such  comments 
until  August  4,  1997.  This  period  of 
scope  consultation  is  intended  to 
provide  the  Department  ample 
opportunity  to  consider  all  comments 
and  consult  with  parties  prior  to  the 
issuance  of  the  preliminary 
determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  702(c)(4)(A)  of  the  Act 
requires  that  the  Department  determine, 
prior  to  the  initiation  of  an 
investigation,  that  a  minimum 
percentage  of  the  domestic  industry 
supports  a  countervailing  duty  petition. 
A  petition  meets  these  minimum 
requirements  if  the  domestic  producers 
or  workers  who  support  the  petition 
account  for:  (1)  At  least  25  percent  of 
the  total  production  of  the  domestic  like 
product,  and  (2)  more  than  50  percent 
of  the  production  of  the  domestic  like 
product  produced  by  that  portion  of  the 
industry  expressing  support  for,  or 
opposition  to.  the  petition.  Under 
section  702(c)(4)(D)  of  the  Act.  if  the 
petidoners  account  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  like  product,  the  Department 
is  not  required  to  poll  the  industry  to 
determine  the  extent  of  industry 
support. 

Based  on  U.S.  salmon  production 
information  published  by  the  State  of 
Maine  Department  of  Marine  Resources 
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and  the  Washington  Farmed  Salmon 
Commission,  the  petitioners  claimed 
that  they  account  for  over  70  percent  of 
total  production  of  fresh  Atlantic 
salmon  in  the  United  States.  The 
petitioners  further  claimed  that,  when 
the  U.S.  producers  related  to  foreign 
producers  are  excluded  from  the 
analysis,  the  petitioners  represent 
approximately  97  percent  of  domestic 
production  of  fresh  Atlantic  salmon. 

On  June  27,  1997,  the  Association  of 
Chilean  Salmon  and  Trout  Producers 
(the  Association)  contested  the 
petitioners'  standing  claim.  The 
Association  stated  that  the  petitioners' 
standing  calculations  focused 
exclusively  on  dressed  salmon 
producers  while  ignoring  U.S.  fillet 
producers  and  claimed  that  fillet  salmon 
represents  a  separate  domestic  like 
product  from  dressed  salmon  under  the 
five-part  domestic  like  product  test  used 
by  the  International  Trade  Commission 
(rrC).  The  Association  argued  that  these 
facts  suggest:  (1)  The  petitioners  do  not 
have  standing  with  respect  to  fillets, 
and;  (2)  even  if  the  Department  accepts 
the  petitioners'  single  domestic  like 
product  definition,  the  petitioners  have 
failed  to  provide  adequate  industry 
support  data  since  fillet  producers 
represent  a  significant  portion  of  the 
industry'  producing  the  domestic  like 
product.  This  submission  included 
certain  letters  in  opposition  to  the 
petition  submitted  by  U.S.  fillet 
processors,  some  of  whom  identified 
themselves  as  importers  of  dressed 
salmon  from  Chile. 

On  June  30,  1997,  the  petitioners 
submitted  a  rebuttal,  stating  that  the 
Association  failed  to  refute  the  "total 
domestic  production"  and  "percent  of 
production"  industry  support  figiu^s 
contained  in  the  petition  and  failed  to 
provide  any  information  that  would 
indicate  that  the  petitioners  do  not  have 
standing  even  under  a  two-like-product 
analysis.  The  petitioners  argued  that  the 
facts  in  this  case  do  not  support  a 
finding  that  fillet  salmon  is  a  separate 
domestic  like  product  because  there  are 
no  clear  dividing  lines,  in  terms  of 
characteristics  or  uses,  between  dressed 
salmon  and  salmon  fillets.  Specifically, 
petitioners  contended  that,  inter  alia,: 
(1)  Salmon  fillets  are  derived  fr^m 
dressed  Atlantic  salmon  and,  in  fact,  all 
forms  of  fresh  Atlantic  salmon  include 
the  salmon  meat  that  is  ultimately 
consumed;  (2)  respondents  focused 
solely  on  one  cut  of  fresh  Atlantic 
salmon  (fillet)  while  ignoring  other  cuts 
(e.g.,  steak);  (3)  the  one  cutting  step  that 
does  play  a  significant  role  in  the 
physical  characteristic  of  the  product 
(the  initial  cutting  of  the  fish  in  order  to 
bleed  it)  has  been  performed  on  both 


dressed  and  fillet  salmon; '  and  (4)  fillet 
cutting  is  not  a  "value  added" 
operation,  but  instead  results  in  a 
higher-priced  end  product  primarily 
because  much  waste  has  been 
eliminated.  With  respect  to  the  last 
point,  the  petitioners  argued  that  the 
price  trends  of  fillets  compared  with 
dressed  salmon  suggest  that  there  is  no 
value  added,  but  in  fact  negative  value 
added,  because  the  price  of  Chilean 
fillets,  when  adjusted  for  the  cost  of 
processing  dressed  salmon  into  fillets,  is 
less  than  the  price  of  dressed  salmon. 

On  July  1,  1997,  the  Association 
submitted  further  comments  in  response 
to  the  petitioners'  arguments. 

Section  771(4)(A)  of  the  Act  defines 
the  "industr\'"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  rrC,  which  is  responsible  for 
determining  whether  "the  domestic 
industry  "  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  However,  while  both  the 
Department  and  the  ITC  must  apply  the 
same  statutory  provision  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  domestic  like  product, 
such  differences  do  not  render  the 
decision  of  either  agency  contrary  to  the 
law.2  Therefore,  we  have  examined  the 
Association's  arguments  regarding  the 
definition  of  the  domestic  like  product 
in  the  petition  in  the  context  of  the 
statutory  provisions  governing  initiation 
and  the  facts  of  the  record. 

The  Association's  contention  is  based 
on  an  examination  of  like  product 
determinations  made  in  prior  ITC  cases, 
and  follows  an  analysis  of  factors 
traditionally  examined  by  the  ITC. 
However,  as  noted  above,  the 
Department's  analysis  of  like  product  is 
not  bound  by  ITC  practice.  The 
Department's  analysis  begins  with 
section  771(10)  of  the  Act,  which 


'  In  this  respect,  the  petitiooen  distinguish  this 
case  from  the  like  product  decisions  in  Live  Swine 
and  Pork  from  Canada.  Inv  No.  701-TA-22  (Final), 
USITC  pub.  2218  (September  1989). 

2  See  Algowa  Steel  Corp.,  Ltd.  v.  United  States, 
688  F  Supp.  639,  642-M  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  From  japan:  Final 
Determination,  Rescission  of  Investigation  and 
Partial  Dismissal  of  PeUtion,  56  FR  32376,  32380- 
81  Ouly  16.  1991), 
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defines  domestic  like  product  as  "a 
product  that  is  like,  or  in  the  absence  of 
like,  most  similar  in  characteristics  and 
uses  with,  the  article  subject  to  an 
investigation  under  this  title."  After 
considering  the  information  presented 
by  the  petitioner  and  the  Association, 
we  do  not  find  that  the  petitioner's 
domestic  like  product  definition  is 
inconsistent  with  this  statutory 
definition.  While  both  parties  have  cited 
to  various  cases  involving  agricultural 
and  other  products,  in  light  of  the 
information  presented  in  the  petition, 
we  have  concluded  that  there  is  no  basis 
on  which  to  reject  as  clearly  inacciuate 
the  petitioners"  representations  that 
there  are  no  clear  dividing  lines,  in 
terms  of  characteristics  or  uses,  between 
dressed  and  cut  salmon.  Therefore,  we 
have  adopted  the  single  domestic  like 
product  definition  set  forth  in  the 
petition. 

Having  found  that  dressed  and  cut 
salmon  constitute  a  single  like  product, 
we  considered  the  Association's 
arguments  that  U.S.  production  of 
salmon  cuts  had  not  been  accounted  for 
in  the  petition's  demonstration  of 
industry  support.  The  calculation  of  the 
stemding  ratio  in  the  petition  was  based 
on  a  comparison  of  the  volume  of  the 
petitioners'  total  1996  production  of 
dressed  salmon  to  the  volume  of  the 
industry's  total  1996  production  of 
dressed  salmon.  We  have  revised  the 
petitioner's  industry  support 
calculations  to  add  to  the  total  U.S. 
domestic  industry  figure  an  amount 
representing  the  estimated  economic 
value  of  U.S.  fillet  processing,  in  order 
to  be  as  conservative  as  possible  in  our 
evaluation  of  industry  support.  In  so 
doing,  we  have  conservatively  assumed 
that  none  of  this  processing  industry  has 
affirmatively  supported  the  petition. 

In  order  to  factor  fillet  processing  into 
our  analysis,  we  used  a  value-based 
analysis.  We  determined  that  the 
calculation  of  industry  support  on  the 
basis  of  weight  is  inappropriate  because 
the  further  processing  of  dressed  salmon 
into  cuts  involves  significant  weight 
yield  loss.  In  this  regard,  we  note  that 
the  Statement  of  Administrative  Action 
(SAA)  for  the  URAA  explicitly  provides 
that  the  Department  may  determine  the 
existence  of  industry  support  based  on 
the  value  of  production.  SAA  at  862.  For 
further  explanation  of  our  inclusion  of 
salmon  processing  in  the  total  U.S. 
domestic  industry  figure,  which  served 
as  the  denominator  in  the  industry 
support  calculation,  see  the  Initiation 
Checklist  prepared  for  this  case,  dated 
July  1,  1997. 

Having  accoimted  for  U.S.  production 
of  salmon  cuts,  we  find  that  the 
production  data  provided  in  the  petition 


indicate  that  the  petitioners  account  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
thus  meeting  the  requirements  of 
section  702(c)(4)(A)  of  the  Act.  Since  the 
petitioners  exceed  the  industry  support 
threshold,  we  have  not  taken  the  letters 
of  opposition  that  were  filed  with  the 
Association's  June  27, 1997.  submission 
into  account  in  our  determination  of 
industry  support. 

Injury  Test 

Because  Chile  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)  of  the  Act, 
Title  VII  of  the  Act  applies  to  this 
investigation.  Accordingly,  the  U.S. 
International  Trade  Commission  ("ITC") 
must  determine  whether  imports  of  the 
subject  merchandise  from  Chile 
materially  injure,  or  threaten  material 
injury  to.  a  U.S.  industry. 

Allegation  of  Subsidies 

Section  702(b)  of  the  Act  requires  the 
Department  to  initiate  a  countervailing 
duty  proceeding  whenever  an  interested 
party  files  a  petition,  on  behalf  of  an 
industry,  that  (1)  alleges  the  elements 
necessary  for  an  imposition  of  a  duty 
under  section  701(a),  and  (2)  is 
accompanied  by  information  reasonably 
available  to  petitioners  supporting  the 
allegations. 

Initiation  of  Countervailing  Duty 
Investigations 

The  Department  has  examined  the 
petition  on  fresh  Atlantic  salmon 
("salmon")  from  Chile  and  found  that  it 
complies  with  the  requirements  of 
section  702(b)  of  the  Act.  Therefore,  in 
accordance  with  section  702(b)  of  the 
Act,  we  are  initiating  a  countervailing 
duty  investigation  to  determine  whether 
producers  or  exporters  of  salmon  from 
Chile  receive  subsidies. 

We  are  including  in  our  investigation 
the  following  programs  alleged  in  the 
petition  to  have  provided  subsidies  to 
producers  of  the  subject  merchandise  in 
Chile: 

1.  Fundacion  Chile  Assistance 

a.  Company  Start  Up  Projects 

b.  Provision  of  Salmon  Infrastructure 

c.  Technology  Support  Measures 

2.  Institute  for  Technological  Research 

(INTEC) 

3.  Fund  for  Technological  and  Productive 

Development  (FONTEC)  Grants 

4.  Central  Bank  Chapter  19  (Debt  Conversion 

Program) 

5.  Central  Bank  Chapter  18  (Debt  Conversion 

Program) 

6.  ProChile  Export  Promotion  Assistance 

7.  Export  Promotion  Fund 

8.  Chilean  Production  Development 

Corporation  (CORFO)  Export  Credit 
Insurance  Program 


9.  CORFO  Export  Credits  and  Long-Term 

Expwrt  Financing 

10.  Law  No.  18,439  (Export  Credit  Limits) 

1 1 .  GOC  Guarantee  of  Private  Bank  Loans 

12.  Law  No.  18,449  (Stamp  Tax  Exemption) 

13.  Law  No.  18,634  (Deferred  and/or  Waived 

Import  Duties  on  Capital  Goods)  • 

14.  Import  Substitution  of  Capital  Goods 

15.  Import  Substitution  for  New  Industries 

16.  Tax  Deductions  Available  to  Exporters 

17.  Law  No.  18.392  (Tax  Exemptions) 

18.  Article  59  of  Decree  Law  824  (Chilean 

Income  Tax  Law) 

19.  Decree  15  (Promotion  and  Development 

Fund) 

We  are  not  including  in  our 
investigation  the  following  programs 
alleged  to  be  benefitting  producers  and 
exporters  of  the  subject  merchandise  in 
Chile: 

1 .  Decree  Law  No.  825  (VAT  Rebates  for 
Goods  Necessary  for  Exporting) 

Petitioners  allege  that  Decree  Law  No. 
825  allows  exporters  to  recover  the  18 
percent  VAT  tax  paid  on  domestic 
transactions  associated  with  export 
activities.  Exporters  may  either  receive 
the  tax  benefit  in  the  form  of  a  fiscal 
credit  deductible  from  the  tax  charged 
on  their  local  sales,  or  as  the  cash 
equivalent  of  the  VAT  tax  actually  paid. 
Petitioners  assert  that  because  the 
Department  initiated  an  investigation  of 
this  program  in  Standard  Carnations 
from  Chile  ("Carnations"),  52  FR  3313 
(February  3,  1987).  the  Department 
should  investigate  whether  salmon 
exporters  received  VAT  rebates  during 
the  POI  that  extended  to  inputs  that 
were  not  consumed  in  the  production  of 
the  export  product. 

We  determined  this  program  to  be  not 
countervailable  in  Carnations.  Furthei-, 
petitioners  have  provided  no  basis  to 
believe  or  suspect  that  the  program 
currently  provides  excessive  rebates.  On 
this  basis,  we  are  not  including  this 
program  in  our  investigation. 

2.  Law  No.  18,708  (Duty  Drawback) 

Petitioners  allege  that  Law  No.  18,708 
provides  drawback  of  custom  duties 
paid  on  imported  inputs  incorporated 
into  the  production  of  exported  final 
goods.  Petitioners  assert  that  we  should 
investigate  this  program  because  in 
Carnations,  we  determined  the  Law  No. 
18,480  Simplified  Duty  Drawback 
program  to  be  countervailable  because  it 
allowed  for  excessive  drawback  of 
duties.  Based  on  this  finding,  petitioners 
argue  the  GOC  has  a  practice  of 
remitting  excessive  import  duties. 

We  do  not  consider  duty  drawback  on 
inputs  consimied  in  the  production  of 
exported  products  to  be  countervailable 
subsidies.  Petitioners  have  provided  no 
basis  for  us  to  believe  or  suspect  that  the 
duty  drawback  under  Law  No.  18,708  is 
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excessive.  On  this  basis,  we  are  not 
including  this  program  in  our 
investigation. 

3.  Tariff  Abatement  for  New  Companies 

Petitioners  allege  that  the  GOC 
provides  a  tariff  abatement  of  up  to  80 
percent  to  firms  that  move  their 
machinery  to  Chile  to  continue 
operations  there.  Petitioners  assert  that 
this  abatement  constitutes  an  import 
substitution  subsidy.  However, 
petitioners  have  not  explained  how  this 
tariff  abatement  promotes  the  use  of 
domestic  over  imported  goods.  On  this 
basis,  we  are  not  including  this  program 
in  our  investigation. 

4.  Law  No.  18,645  Loan  Guarantees 

Petitioners  allege  that  Law  No.  18,645 
provides  loan  guarantees  to  exporters  of 
non-traditional  goods  who  typically 
have  less  access  to  ordinary  commercial 
financing.  The  program  provides 
guarantees  of  up  to  50  percent  of  the 
exporter's  loans  and  the  loans  may  not 
exceed  $150,000.  Petitioners  state  that 
although  the  program  guarantees 
financing  at  market  rates  and  a  fee  is 
charged  for  the  guarantees,  the  terms  of 
the  guarantees  are  inconsistent  with 
commercial  considerations  because  they 
allow  exporters  to  obtain  financing 
sooner  and  more  easily  then  they 
otherwise  could. 

Petitioners  speculate  that  the  fees 
paid  for  Law  No.  18,645  loan  guarantees 
are  preferential  but  provide  no 
information  in  this  respect.  Further, 
regarding  the  allegation  that  exporters 
are  able  to  receive  loans  more  easily  and 
sooner  as  a  result  of  this  program, 
petitioners  have  failed  to  allege  any 
benefit  by  reason  of  loans  obtained  on 
non-commercial  terms.  On  this  basis, 
we  are  not  including  this  program  in  our 
investigation. 

5.  Currency  Retention  Scheme 

Petitioners  allege  that  exporters  are 
limited  in  their  use  of  the  foreign 
exchange  they  earn  from  export 
activities  because  the  Central  Bank 
requires  them  to  repatriate  their  foreign 
exchange  earnings  to  commercial  banks 
within  a  designated  period.  However, 
the  GOC  allows  certain  exporters  to 
waive  this  rule  if  they  have  export- 
oriented  investment  projects  that 
require  the  repayment  of  foreign 
suppliers  or  financial  credits  of  over  one 
year  with  special  authorization  from  the 
Central  Bank.  This  program  was 
investigated  in  Carnations  and  found 
not  used. 

The  International  Monetary  Fimd's 
Exchange  Arrangements  and  Exchange 
Restrictions  Annual  Report  on  Chile 
states  that  as  of  June  16,  1995,  exporters 


were  no  longer  required  to  repatriate 
export  proceeds  to  the  Central  Bank. 
Given  the  elimination  of  the  repatriation 
requirement,  exemptions  from  the 
requirement  cease  to  have  meaning.  (We 
note  that  petitioners  based  their 
allegation  on  the  IMF's  1991  Annual 
Report.)  On  this  basis,  we  are  not 
including  this  program  in  our 
investigation. 

6.  Law  No.  18,480  (SimpUfied  Duty 
Drawback) 

Petitioners  allege  that  Law  No.  18,480, 
enacted  in  1985,  allows  certain 
exporters  a  duty  drawback  of  up  to  10 
percent  of  the  FOB  value  of  their 
exports  representing  import  duties  paid 
on  imported  inputs  used  to  produce 
non-traditional  exports.  Petitioners  also 
assert  that  another  provision  of  the  law 
entitles  exporters  that  are  using 
domestically-produced  inputs  in  their 
export  operations  an  amoimt  of  duty 
drawback  that  the  exporter  would 
otherwise  realize  if  they  had  imported 
the  inputs.  Petitioners  allege  although 
this  program  was  amended  to  exclude 
salmon,  the  program  should  be 
investigated  given  that  the  exclusion  of 
salmon  was  recent. 

Included  in  the  information  provided 
by  the  GOC  during  its  consultations 
with  the  Department  were  copies  of 
Decrees  102  (dated  March  27,  1991)  and 
123  (dated  March  14,  1997).  These 
decrees  clearly  state  that  as  of  December 
31,  1990,  Atlantic  salmon  was  excluded 
from  the  duty  drawback  provided  by 
Law  No.  18,480.  On  this  basis,  we  are 
not  including  this  program  in  our 
investigation. 

7.  VAT  Rebates  for  Fixed  Assets 

Petitioners  allege  that  exporters  may 
recover  the  VAT  paid  on  fixed  assets 
after  a  designated  waiting  period  of  six 
months  from  the  date  of  purchase.  They 
claim  that  the  program  is  available  only 
to  exporters  in  that  the  rebate  is  limited 
to  acquisitions  incurred  in  the 
preproduction  phase  of  export 
operations. 

Petitioners  have  provided  no 
information  to  indicate  that  the  VAT 
rebates  are  in  any  way  excessive  or  that 
they  are  provided  only  to  exporters.  On 
this  basis,  we  are  not  including  this 
program  in  our  investigation. 

8.  Exemption  From  Prior  Deposit 
Requirements 

Petitioners  allege  that  the  Central 
Bank  grants  companies  producing 
exclusively  for  export  a  complete 
exemption  from  prior-deposit 
requirements  of  import  taxes  on  new 
and  used  components. 


Information  provided  by  the  GOC 
during  its  consultations  with  the 
Department  included  a  copy  of  section 
88  of  Law  18,840.  which  states  that 
under  no  circumstances  may  prior 
deposits  be  required  for  the  execution  of 
export  or  import  transactions.  On  this 
basis,  we  are  not  including  this  program 
in  our  investigation.  . 

9.  Decree  Law  No.  889  (Tax  Credits) 

Petitioners  allege  that  Decree  Law  No. 
889  provides  tax  credits  to  "non- 
traditional"  enterprises  located  in 
Region  I  (far  north),  XI  (Rio  Palena  to 
south  of  O'Higgins)  and  XII  (Cape  Horn) 
regions.  Eligible  enterprises  receive  a 
subsidy  equal  to  17  percent  of  the 
employees'  taxable  income,  up  to  a 
maximimi  of  60,000  pesos. 

Evidence  presented  in  the  petition 
reveals  that  this  program  was 
terminated  after  December  31,  1992. 
Further,  petitioners  have  not  provided  a 
sufficient  basis  for  us  to  believe  or 
suspect  that  the  Tax  Credits  program 
remains  in  existence.  On  this  basis,  we 
are  not  including  this  prog;ram  in  our 
investigation. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
702(b)(4)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  Chile 
We  will  attempt  to  provide  copies  of  the 
public  version  of  the  petition  to  all  the 
exporters  named  in  the  petition. 

ITC  Notification 

We  have  notified  the  ITC  of  oiir 
initiation  of  this  investigation  as 
required  by  section  702(d)  of  the  Act. 

Preliminary  Determination  by  the  ITC 

The  ITC  will  determine  by  July  28, 
1997,  whether  there  is  a  reasonable 
indication  that  imports  of  fresh  Atlantic 
salmon  from  Chile  are  causing  material 
injury,  or  threatening  to  cause  material 
injury,  to  a  U.S.  industry.  A  negative 
ITC  determination  will  result  in 
termination  of  the  investigation; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

This  notice  is  published  pursuant  to 
702(c)(2)  of  the  Act. 

Dated:  July  2.  1997. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-17951  Filed  7-8-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


n.D.  063097F] 

North  Pacific  Fishery  Management 
Council;  Committee  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting  of  the 
Alaska  Board  of  Fisheries/North  Pacific 
Fishery  Management  Council  joint 
committee. 

SUMMARY:  Representatives  of  the  North 
Pacific  Fishery  Management  Council 
and  the  Alaska  Board  of  Fisheries  will 
meet  in  Anchorage,  AK. 

DATES:  The  meeting  will  be  held  July 
21-22,  1997,  beginning  at  9:00  a.m.  on 
July  21. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  219  of  the  Old  Federal  Building, 
605  W.  4th  Avenue,  Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT^ 
Clarence  Pautzke,  Phone:  907-271- 
2809 

SUPPLEMENTARY  INFORMATION:  The 

committee  will  review  the  joint  protocol 
previously  adopted  by  both  bodies  and 
determine  how  it  can  be  best 
implemented.  Other  topics  on  the 
agenda  will  include  halibut 
management  in  local  areas,  state  waters 
groundfish  fisheries,  crab  pot- 
groundfish  trawler  preemption, 
shoreside  regulations  for  improved 
retention  and  utilization  of  groundfish, 
and  review  of  proposals  for  state  waters 
management.  Other  items  of  mutual 
interest,  such  as  scallop  and  crab 
management,  will  be  added  as 
appropriate. 

Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Helen  Allen,  907-271-2809.  at  least  5 
working  days  prior  to  the  meeting  date. 

Dated;  luly  1,  1997. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries. 
National  Marine  Fisheries  Service. 
(PR  Doc.  97-17920  Filed  7-8-97;  8:45  am] 

WLUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  070297A] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 


Dated:  July  1, 1997. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  97-17913  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  3S10-22-F 


SUMMARY:  The  Western  Pacific  Fishery 
Management  Council's  (Council)  Hawaii 
Crustaceans  Plan  Team  (HI-CPT) 
members  will  hold  a  meeting. 

DATES:  The  meeting  will  be  held  July  31, 
1997,  from  8:30  a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Executive  Centre  Hotel,  Room  306, 
1088  Bishop  Street,  Honolulu,  HI; 
telephone:  (808)  539-3000. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  Street,  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds.  Executive  Director; 
telephone:  (808)  522-8220. 

SUPPLEMENTARY  INFORMATION:  The  HI- 
CPT  will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1.  Revisions  to  the  Crustaceans 
Fishery  Management  Plan  (FMP) 
throu^  amendments,  arising  from  the 
re-authorization  of  the  Magnuson- 
Stevens  Act; 

2.  NMFS  aimual  lobster  research 
cruise  in  the  Northwestern  Hawaiian 
Islands  (NWHI); 

3.  NWHI  1997  lobster  fishing  season, 
including  the  data  observer  program  and 
Vessel  Monitoring  System  to  transmit 
data  and  report  catch; 

4.  Possible  inconsistencies  between 
Hawaii  State  and  Federal  lobster  fishing 
regulations; 

5.  Areas  of  the  region  not  included  in 
the  FMP;  and 

6.  Other  business  as  required. 

Special  Acconunodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  (808)  522-8220 
(voice)  or  (808)  522-8226  (fax),  at  least 
5  days  prior  to  the  meeting  date. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  063097E] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council's  (Council) 
Pelagics  Plan  Team  (PT)  and  Hawaii  and 
American  Samoa  Pelagics  Advisory 
Panel  (AP)  members  will  hold  a  joint 
meeting. 

DATES:  The  meeting  will  be  held  July 
30-31,  1997,  from  8:30  a.m.  to  5:00 
p.m.,  each  day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ala  Moana  Hotel,  Ilima  Room,  410 
Atkinson  Drive,  Honolulu,  HI; 
telephone:  (808)955  4811. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  The  joint 
PT/AP  will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1 .  Bycatch  in  the  Hawaii-based 
longline  fishery  (turtles,  sharks, 
albatross); 

2.  Revisions  to  the  Pelagic  Fisheries 
Management  Plan  and  amendments 
arising  from  the  re-authorization  of  the 
Magnuson  Act; 

3.  Management  issues  for  the 
emergent  longline  fishery  in  American 
Samoa; 

4.  Pelagic  small  boat  working  groups 
in  American  Samoa  and  Northern 
Mariana  Islands 

5.  Pelagic  fisheries  and  marine 
mammal  interactions; 

6.  Hawaii  akule  and  opelu  fisheries; 

7.  Second  multilateral  high  level 
conference  on  management  of  tuna  in 
the  Western  and  Central  Pacific  Ocean; 
and 

8.  Other  business  as  required. 
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Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds.  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  July  1,  1997. 
Gary  C.  Matlock, 

Director.  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
[PR  Doc.  97-17917  Filed  7-8-97;  8:45  am) 
BILUNG  CODE  3$10-^-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  062797D] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  will  hold  a  joint 
meeting  of  its  Bottomfish  Task  Force, 
Hawaii  Plan  Team,  and  Hawaii 
Advisory  Panel. 

DATES:  The  meeting  will  be  held  on  July 
28.  1997,  from  8:30  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Ala  Moana  Hotel,  410  Atkinson  Dr., 
Plumeria  Room,  Honolulu,  HI; 
telephone:  (808)  955-4811. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1400,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  The 
Bottomfish  Task  Force,  Hawaii  Plan 
Team,  and  Hawaii  Advisory  Panel  will 
review  a  draft  amendment  for  the  Mau 
Zone  bottomfish  fishery  limited  entry 
program  in  the  Northwestern  Hawaiian 
Islands.  The  group  will  consider  permit 
renewal  criteria,  indigenous  fishing 
practices,  and  other  elements  to  the 
limited  entr>'  program.  The  group  will 
also  review  the  1996  bottomfish  annual 
report  and  address  new  Magnuson- 
Stevens  Act  requirements  including: 
Essential  Fish  Habitat,  overfishing, 
bycatch,  communities  and  fishing 
sectors  and  consider  other  business  as 
required. 


Special  Acconmiodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  July  1,  1997. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  97-17919  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Notice  of  Intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement  for  Disposal  and  Reuse  of 
Airfield  at  Griffiss  Air  Force  Base.  NY 

The  United  States  Air  Force  is  issuing 
this  notice  to  advise  the  public  it  will 
prepare  a  supplement  to  an  existing 
Environmental  Impact  Statement  (EIS). 
"Final  EIS.  Disposal  and  Reuse  of 
Griffiss  AFB,  New  York,  November 
1995,"  which  was  prepared  in 
accordance  with  the  1993  Base  Closure 
Commission's  recommendation.  These 
recommendations  included  the 
retention  of  several  Air  Force  and  DOD 
functions  at  the  base,  including  the 
continued  operation  of  the  airfield  at  a 
minimum  level  to  support  the  U.S. 
Army  10'^  Infantry  Light  Division  at  Fort 
Drum,  New  York. 

In  1995,  a  newly  appointed  Base 
Closure  Commission  reevaluated  the 
1993  Base  Closure  Commission's 
decision,  recommending  closure  of  the 
airfield  as  it  was  determined  that  the 
airfield  at  Fort  Drum  could  meet  the 
needs  of  the  U.S.  Army's  10"'  Infantry 
Light  Division.  The  Air  Force  will  fulfill 
its  responsibilities  under  the  National 
Environmental  Policy  Act  (NEPA)  by 
preparing  a  supplement  to  the  existing 
EIS.  The  Supplemental  EIS  will  address 
the  potential  environmental  impacts  of 
disposing  of  the  property  to  public  or 
private  entities.  All  reasonable 
alternatives,  including  the  no-action 
alternative  (defined  as  closure  of  the 
airfield,  but  without  property  disposal 
taking  place),  will  be  examined.  It  will 
also  examine  possible  cumulative 
effects  of  proposed  reuse  in  concert  with 
disposal  proposals  under  the  1993 
disposal  EIS. 

A  scoping  meeting  will  be  held  in 
Rome,  New  York,  on  July  29.  1997, 
starting  at  5:00  p.m.  It  will  be  held  at  the 
Plumley  Complex  Auditorium.  Mohawk 


Valley  Community  College-Rome 
Campus,  on  Floyd  Avenue.  It  provides 
a  forum  for  public  officials  and  the 
community  to  provide  the  Air  Force 
with  information  and  comments.  It  also 
assists  the  Air  Force  in  identifying 
issues  that  need  to  be  assessed  and 
discussed  in  the  Supplemental  EIS.  The 
Air  Force  will  discuss  the  proposal  to 
dispose  of  the  airfield  at  Griffiss  Air 
Force  Base,  describe  the  Supplemental 
EIS  process,  and  ask  for  help  in 
identifying  alternative  uses  for  the 
airfield  and  any  significant 
environmental  impacts  that  may  result 
from  its  disposal.  In  soliciting 
alternatives,  the  Air  Force  will  consider 
all  reasonable  alternatives  offered  by 
any  federal,  state,  or  local  government 
agency,  or  any  federally-sponsored  or 
private  entity  or  individual.  The  overall 
scoping  process  will  extend  to 
September  30,  1997.  The  resulting  Final 
Supplemental  EIS  will  be  considered  in 
making  disposal  decision,  if  any,  that 
will  be  documented  in  the  Air  Force's 
Record  of  Decision. 

To  ensure  sufficient  time  to 
adequately  consider  public  comments 
concerning  environmental  issues  and 
alternatives  to  be  included  in  the 
Supplemental  EIS.  the  Air  Force 
recommends  comments  and  reuse 
proposals  be  presented  at  the  upcommg 
scoping  meeting  or  forwarded  to  the 
address  listed  below  at  the  earliest 
possible  date.  The  Air  Force  will. 
however,  accept  additional  comments  at 
any  time  during  the  environmental 
impact  analysis  process. 

Please  direct  written  comments  or 
requests  for  further  information 
concerning  the  Supplemental  EIS  for 
disposal  and  reuse  of  the  airfield  at 
Griffiss  Air  Force  Base  to:  Jonathan  D. 
Farthing,  HQ  AFCEE/ECA.  3207  North 
Road.  Brooks  Air  Force  Base,  Texas 
78235-5363. (210)  536-5649. 
Barbara  A.  Carmichael, 
Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-17855  Filed  7-8-97;  8:45  ami 

BILLING  CODE  3»1(M)1-U 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Performance  Review  Boards  List  of 
1 997  Members 

Below  is  a  list  of  additional 
individuals  who  are  eligible  to  serve  on 
the  Performance  Review  Boards  for  the 
Department  of  the  Air  Force  in 
accordance  with  the  Air  Force  Senior 
Executive  Appraisal  and  Awards 
System. 
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Secretariat 

Mr.  Walker  Lee  Evey 
Brig  Gen  Wilfred  Hessert 
Ms.  Cathlyn  B.  Sparks 

Air  Staff  and  "Others" 

Lt  Gen  William  P.  Hallin 
Mr.  Allen  W.  Beckett 
Ms.  Susan  A.  O'Neal 

Air  Force  Materiel  Command 

Lt  Gen  Stewart  E.  Cranston 

Brig  Gen  Robert  J.  Courter,  Jr. 

Dr.  Joseph  F.  Janni 

Barbara  A.  Carmictiael, 

Air  Force  Federal  Register  Liaison  Officer. 

[FR  Doc.  97-17890  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  3aiO-01-P 

DEPARTME^f^  OF  DEFENSE 

Department  of  the  Army 

Availabiltty  of  U.S.  Patents  for  Non- 
Exclusive,  Exclusive,  or  Partially- 
Exclusive  Licensing 

agency:  L  S.  Army  Research 
Laboratory.  Adelphi,  Maryland. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6.  armouncement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  D.C. 

These  patents  cover  a  wide  variety  of 
technical  arts  including  ( 1 )  Eliminating 
Undesirable  Reflections  from  Optical 
Systems  (2)  Composite  Structures  for 
Transmitting  High  Shear  Loads  (3)  A 
Ceramic  Ferroelectric  Material  Having  a 
High  Dielectric  Constant  (4j  A  Ceramic 
Ferroelectric  Material  Having  a  Low 
Dielectric  Constant,  as  well  as  many 
other  different  technical  arts. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non- 
exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Technique  for  Eliminating 
Undesirable  Reflections  From  Optical 
Systems. 

Inventor:  Thomas  J.  Gleason. 

Patent  Number:  5.629.492. 


Issue  Date:  May  13,  1997. 

Title:  Composite  Structure  for 
Transmitting  High  Shear  Loads. 

Inventoiis):  Travis  A.  Bogetti  and 
Christopher  P.R.  Hoppel. 

Patent  Number:  5.635,272. 

Issue  Date:  June  3.  1997. 

Title:  Ceramic  Ferroelectric 
Composite  Material-BSTO-ZNO. 
Inventor:  Louise  Sengupta. 
Patent  Number:  5,635,433. 
Issue  Date:  June  3,  1997. 

Title:  Ceramic  Ferroelectric 
Composite  Material-BSTO-Magnesium 
Based  Compound. 

Inventor:  Louise  Sengupta. 

Patent  Number:  5,635,434. 

Issue  Date:  June  3.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Norma  Vaught,  Technology  Transfer 
Office,  AMSRL-CS-TT,  U.S.  Army 
Research  Laboratory,  Adelphi,  MD 
20783-1197;  tel:  (301)  394-2952;  fiax: 
(301)  394-5815;  e-mail: 
nvaught@arl.mil. 

SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-17904  Filed  7-8-97  8:45  am] 
nUJNQ  COOE  371<M)e-M 


DEPARTMEI4T  OF  DEFENSE 

Department  of  the  Army 

Availability  of  U.S.  Patents  for  Norv 
Exclusive,  Exclusive,  or  Partially- 
Exclusive  Licensing 

AGENCY:  U.S.  Army  Research 
Laboratory,  Adelphi,  Maryland. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  armouncement  is  made  of  the 
availability  of  the  following  U.S.  patents 
for  non-exclusive,  partially  exclusive  or 
exclusive  licensing.  All  of  the  listed 
patents  have  been  assigned  to  the 
United  States  of  America  as  represented 
by  the  Secretary  of  the  Army, 
Washington,  D.C. 

These  patents  cover  a  wide  variety  of 
technical  arts  including  (1)  An  Optical 
Waveguide  Based  on  the  Talbot  Effect 
(2)  A  Technique  to  Mitigate  Groove  Drag 
in  KE  Projectiles  (3)  An  Ammunition 
Primer  and  Tool  Holder,  as  well  as 
many  other  different  technical  arts. 

Under  the  authority  of  Section 
11(a)(2)  of  the  Federal  Technology 
Transfer  Act  of  1986  (Pub.  L.  99-502) 
and  Section  207  of  Title  35,  United 
States  Code,  the  Department  of  the 
Army  as  represented  by  the  U.S.  Army 
Research  Laboratory  wish  to  license  the 
U.S.  patents  listed  below  in  a  non- 


exclusive, exclusive  or  partially 
exclusive  manner  to  any  party 
interested  in  manufacturing,  using,  and/ 
or  selling  devices  or  processes  covered 
by  these  patents. 

Title:  Easily  Manufacturable  Optical 
Self-Imaging  Waveguide. 

Inventor:  Tristan  Tayag. 

Patent  Number:  5.640.474. 

Issue  Date:  June  17,  1997. 

Title:  Groove  Drag  Mitigation. 

Inventor(s):  James  M.  Gamer  and 
Harris  L.  Edge. 

Patent  Number:  5,639,985. 

/ssue  Date:  June  17.  1997. 

Title:  Holder  for  Primers  and  Tools. 

Inventor:  Jim  A.  Faughn. 

Patent  Number:  5,639,983. 

Issue  Date:  June  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Norma  Vaught,  Technology  Transfer 
Office,  AMSRI^-CS-TT,  U.S.  Army 
Research  Laboratory,  Adelphi,  MD 
20783-1197;  tel:  (301)  394-2952;  fax: 
(301)  394-5815;  e-mail:  nvaught@arl. 
mil. 

SUPPLEMENTARY  INFORMATION:  None. 
Gregory  D.  Showalter, 
Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  97-17903  Filed  7-8-97;  8:45  am] 

BILUNG  COOE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Inland  Waterways  Users  Board 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  request  for 

nominations. 

SUMMARY:  Section  302  of  Public  Law 
(Pub.  L.)  99-662  established  the  Inland 
Waterways  Users  Board.  The  Board  is  an 
independent  Federal  advisory 
committee.  Its  11  members  are 
appointed  by  the  Secretary  of  the  Army. 
This  notice  is  to  solicit  nominations  for 
five  (5)  appointments  or  reappointments 
to  two-year  terms  that  will  begin 
January  1,  1998. 

ADDRESSES:  OfBce  of  the  Assistant 
Secretary  of  the  Army  (Civil  Works), 
Department  of  the  Army,  Washington, 
D.C.  20310-0103.  Attention:  Inland 
Waterways  Users  Board  Nominations 
Committee. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
John  H.  Zirschky,  Acting  Assistant 
Secretary  of  the  Army  (Civil  Works) 
(703)697-4671. 

SUPPLEMENTARY  INFORMATION:  The 
selection,  service,  and  appointment  of 
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Board  members  are  covered  by 
provisions  of  Section  302  of  Public  Law 
99-662.  The  substance  of  those 
provisions  is  as  follows: 

a.  Selection 

Members  are  to  be  selected  from  the 
spectrum  of  commercial  carriers  and 
shippers  using  the  inland  and 
intracoastal  waterways,  to  represent 
geographical  regions,  and  to  be 
representative  of  waterbome  commerce 
as  determined  by  commodity  ton-miles 
statistics. 

b.  Service 

The  Board  is  required  to  meet  at  least 
semi-annually  to  develop  and  make 
recommendations  to  the  Secretary  of  the 
Army  on  waterways  construction  and 
rehabilitation  priorities  and  spending 
levels  for  conmiercial  navigation 
improvements,  and  report  its 
recommendations  annually  to  the 
Secretary  and  Congress. 

c.  Appointment 

The  operation  of  the  Board  and 
appointment  of  its  members  are  subject 
to  the  Federal  Advisory  Committee  Act 
(PL  92-463,  as  amended)  and 
departmental  implementing  regulations. 
Members  serve  without  compensation 
but  their  expenses  due  to  Board 
activities  are  reimbursable.  The 
considerations  specified  in  section  302 
for  the  selection  of  the  Board  members, 
and  certain  terms  used  therein,  have 
been  interpreted,  supplemented,  or 
otherwise  clarified  as  follows: 

(1)  Carriers  and  Shippers 

The  law  uses  the  terms  "primary   . 
users  and  shippers."  Primary  users  has 
been  interpreted  to  mean  the  providers 
of  transportation  services  on  inland 
waterways  such  as  barge  or  towboat 
operators.  Shippers  have  been 
interpreted  to  mean  the  purchasers  of 
such  services  for  the  movement  of 
commodities  they  own  or  control. 
Individuals  are  appointed  to  the  Board, 
but  they  must  be  either  a  carrier  or 
shipper,  or  represent  a  firm  that  is  a 
carrier  or  shipper.  For  that  purpose  a 
trade  or  regional  association  is  neither  a 
shipper  or  primary  user. 

(2)  Geographical  Representation 

The  law  specifies  "various"  regions. 
For  the  purpose  of  selecting  Board 
members,  the  waterways  subjected  to 
fuel  taxes  and  described  in  PL  95-502, 
as  amended,  have  been  aggregated  into 
six  regions.  They  are  (1)  the  Upper 
Mississippi  River  and  its  tributaries 
above  the  mouth  of  the  Ohio;  (2)  the 
Lower  Mississippi  River  and  its 
tributaries  below  the  mouth  of  the  Ohio 


and  above  Baton  Rouge;  (3)  the  Ohio 
River  and  its  tributaries;  (4)  the  Gulf 
Intracoastal  Waterway  in  Louisiana  and 
Texas;  (5)  the  Gulf  Intracoastal 
Waterway  east  of  New  Orleans  and 
associated  fuel-taxed  waterways 
including  the  Tennessee-Tombigbee. 
plus  the  Atlantic  Intracoastal  Waterway 
below  Norfolk;  and  (6)  the  Columbia- 
Snake  Rivers  System  and  Upper 
Willamette.  The  intent  is  that  each 
region  shall  be  presented  by  at  least  one 
Board  member,  with  that  representation 
determined  by  the  regional 
concentration  of  the  individual's  traffic 
on  the  waterways. 

(3)  Commodity  Representation 

Waterway  commerce  has  been 
aggregated  into  six  commodity 
categories  based  on  "inland"  ton-miles 
shown  in  Waterbome  Commerce  of  the 
United  States.  In  rank  order  they  are  (1) 
Farm  and  Food  Products;  (2)  Coal  and 
Coke;  (3)  Petroleum,  Crude  and 
Products;  (4)  Minerals.  Ores,  and 
Primary  Metals  and  Mineral  Products; 

(5)  Chemicals  and  Allied  Products;  and 

(6)  All  other.  A  consideration  in  the 
selection  of  Board  members  will  be  that 
the  commodities  carried  or  shipped  by 
those  individuals  or  their  firms  will  l« 
reasonably  representative  of  the  above 
commodity  categories. 

d.  Nomination 

Reflecting  preceding  selection  criteria, 
the  current  representation  by  the  five  (5) 
Board  members  whose  terms  expire 
December  31,  1997,  is  as  follows:  one 
member  representing  the  Upper 
Mississippi  River  (Region  1),  two 
members  representing  the  Lower 
Mississippi  River  (Region  2),  one 
member  representing  the  Ohio  River 
(Region  3),  and  one  member 
representing  the  Giww-East  of  New 
Orleans,  Tenn-Tombigbee,  and  AIWW 
below  Norfolk  (Region  5).  Also,  these 
Board  members  represent  two  shippers 
and  three  carriers. 

Three  (3)  of  the  five  members  whose 
terms  expire  December  31,  1997,  are 
eligible  for  reappointment. 

Nominations  to  replace  Board 
members  whose  terms  expire  December 
31.  1997,  may  be  made  by  individuals, 
firms  or  associations.  Nominations  will: 

(1)  State  the  region  to  be  represented; 

(2)  State  whether  the  nominee  is 
representing  carriers,  shippers  or  both; 

(3)  Provide  information  on  the 
nominee's  personal  qualifications: 

(4)  Include  the  commercial  operations 
of  the  carrier  and/or  shipper  with  whom 
the  nominee  is  affiliated.  This 
commercial  operations  information  will 
show  the  actual  or  estimated  ton-miles 
of  each  commodity  carried  or  shipped 


on  the  inland  waterways  system  in  a 
recent  year  (or  years)  using  the 
waterway  regions  and  commodity 
categories  previously  listed. 

Nominations  received  in  response  to 
last  year's  Federal  Register  notice, 
published  on  July  10,  1996,  have  been 
retained  for  consideration. 
Renomination  is  not  required  but  may 
be  desirable. 

Deadline  for  Nomination 

All  nominations  must  be  received  at 
the  address  shown  above  no  later  than 
August  31,  1996. 
Gregory  D.  Showaher, 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-17916  Filed  7-8  -97;  8:45  am] 

WLLMG  COOE  3710-«2-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Corps  of  Engineers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  (EiS)  for  ttie 
Evaluation  of  Proposed  Placenrtent  of 
Dredged  Material  at  Site  104, 
Chesapeake  Bay,  Queen  Anne's 
County,  MD 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  intent. 

SUftHNARY:  Pursuant  to  Sections  313  and 
404  of  the  Clean  Water  Act  of  1977  (33 
use  1323  and  1344),  the  Baltimore 
District,  U.S.  Army  Corps  of  Engineers 
will  evaluate  the  placement  of  dredged 
material  at  Site  104,  Chesapeake  Bay. 
Queen  Anne's  Count>'.  Maryland. 
Pursuant  to  Section  102  of  the  National 
Environmental  Policy  Act,  the  Baltimore 
District  will  prepare  an  Environmental 
Impact  Statement  (EIS)  for  Evaluation  of 
the  Proposed  Placement  of  Dredged 
Material  at  Site  104.  Chesapeake  Bay. 
Queen  Anne's  County,  Maryland.  The 
dredged  material  to  be  placed  at  Site 
104  would  be  clean  material  from 
Federal  navigation  channels  in  the  main 
stem  of  the  Chesapeake  Bay  leading  to 
Baltimore  Harbor  and  the  Port  of 
Baltimore.  Site  104  is  located  in  the 
main  stem  of  the  Chesapeake  Bay,  north 
of  the  William  Preston  Lane  Jr. 
Memorial  Bridge,  and  west  of  Kent 
Island  and  encompasses  approximately 
1,800  acres.  The  Section  404  Evaluation 
will  investigate  the  use  of  alternative 
placement  equipment  and  methods  for 
the  placement  of  approximately  18 
million  cubic  yards  of  additional 
dredged  material  in  the  deepest  part  of 
the  site.  To  facilitate  the  Evaluation,  the 
Baltimore  District  will  also  prepare  and 
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circulate  an  Environmental  Impact 
Statement  (EIS)  evaluating  the 
suitability  of  Site  104  for  placement  of 
dredged  material.  The  EIS  will  include 
descriptions  of  the  existing  site 
conditions,  dredged  material  placement 
alternatives,  probable  impacts  of 
dredged  material  placement,  public 
involvement,  and  the  recommended 
determination  and/or  activity.  The 
scheduled  completed  date  for  the  draft 
Section  404  Evaluation  and  EIS  for  the 
Proposed  Placement  of  Dredged 
Material  at  Site  404,  Chesapeake  Bay, 
Queen  Anne's  County,  Maryland  is 
early  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  EIS  can  be  addressed  to  Mr.  Mark 
Mendelsohn,  U.S.  Army  Corps  of 
Engineers,  ATTN:  CENAB-PL-PC  (104). 
P.O.  Box  1715,  Baltimore,  MD  21203- 
1715.  telephone  410-962-9499.  E-Mail 
address:  mark.mendelsohn® 
ccmail.nab.usace.army.mil 

SUPPLEMENTARY  INFORMATtON: 

1.  Site  104  is  located  in  the  main  stem 
of  the  Chesapeake  Bay,  north  of  the 
William  Preston  Lane  Jr.  Memorial 
Bridge,  and  west  of  Kent  Island.  The  site 
was  used  for  dredged  material 
placement  during  a  period  of 
approximately  50  years,  beginning  in 
1924  and  ending  in  1975.  The  original 
placement  area  extended  2.7  nautical 
miles,  from  its  northern  boundary 
northwest  of  Love  Point  (Kent  Island), 
in  a  south  southwestward  direction 
along  a  natural  deep  chaimel  of  the  Bay 
to  a  position  due  east  of  the  Sandy  Point 
Light.  The  southern  boundaries  of  the 
site  were  extended  twice  to  increase  the 
length  by  about  1 V2  miles  and  the 
southern  1.1  nautical  miles  of  the  site 
were  widened  by  approximately  1,000 
feet,  increasing  the  total  acreage  to 
approximately  1,800  acres.  Records  for 
the  period  are  not  complete,  but  suggest 
that  during  the  thirty-year  period  ending 
in  1975  more  than  70  million  cubic 
yards  of  dredged  material  were  placed  at 
the  site.  These  dredged  sediments 
resulted  bom  widening  and  deepening 
the  project  channels  (at  least  44  million 
cubic  yards)  and  from  maintenance 
dredging  of  the  authorized  channels  (at 
least  26  million  cubic  yards). 

2.  The  proposed  open-water 
placement  would  use  clean  dredged 
material  removed  from  Federal 
navigation  channels  in  the  main  stem  of 
the  Chesapeake  Bay  leading  to 
Baltimore  Harbor  and  the  Port  of 
Baltimore.  The  specific  channels  to  be 
dredged  are  Craighill  Entrance,  Craighill 
Channel.  Craighill  Upper  Range,  Cutoff 
Angle,  Brewerton  Channel  Eastern 


Extension,  Swan  Point  Channel, 
Tolchester  Channel,  and  the  Approach 
Channel  to  the  C&D  Canal.  Placement  of 
approximately  18  million  cubic  yards 
would  fill  the  deepest  parts  of  the  site 
to  a  depth  of  45  feet  MLLW. 

3.  Because  different  dredging  and 
placement  methods  might  carry 
significantly  different  water  quality 
impacts,  the  Baltimore  District  will 
evaluate  alternative  dredged  material 
placement  equipment  and  methods. 
Information  on  the  alternatives  will  be 
analyzed,  a  recommended  placement 
plan  formulated,  and  the  results 
presented  in  the  Section  404  Evaluation 
and  the  EIS.  The  District  will  prepare 
and  circulate  a  draft  EIS  (DEIS) 
evaluating  the  suitability  of  Site  104  for 
placement  of  dredged  material.  The  EIS 
will  include  descriptions  of  the  existing 
site  conditions,  dredged  material 
placement  alternatives,  probable 
impacts  of  dredged  material  placement, 
public  involvement,  and  the 
recommended  determination  and/or 
activity. 

4.  The  decision  on  the  suitability  of 
the  proposed  site  for  placement  of  clean 
dredged  material  described  in  this 
public  notice  will  be  based  on  an 
evaluation  of  the  probable  impact  of  the 
proposed  activity  on  the  public  interest. 
The  decision  will  reflect  the  national 
concern  for  the  protection  and 
utilization  of  important  resources.  The 
benefit  which  may  reasonably  be 
expected  to  accrue  bom  the  proposal 
must  be  balanced  against  its  reasonably 
foreseeable  detriments.  All  factors 
which  may  be  relevant  to  the  proposal 
will  be  considered;  among  these  are 
conservation,  economics,  aesthetics, 
energy  needs,  general  environmental 
concerns,  fish  and  wildlife  values, 
historic  values,  navigation,  water 
quality,  recreation,  safety,  food 
production,  and  in  general,  the  needs 
and  welfare  of  the  people.  Site  104  will 
not  be  found  suitable  for  open-water 
placement  of  clean  dredged  material 
unless  it's  foimd  to  be  in  the  public 
interest. 

5.  As  part  of  the  EIS  public 
involvement  process,  the  Baltimore 
District  is  conducting  a  scoping  process 
to  identify  issues  and  areas  of  concern. 
Any  person  who  has  interest  in  the 
proposed  placement  of  dredged  material 
at  Site  104,  or  who  may  be  adversely 
affected  by  the  proposed  placement 
activity,  may  make  comments  or 
suggestions  or  request  a  public  hearing. 
A  series  of  three  public  meetings  has 
been  scheduled  whereat  concerned 
persons  may  comment  or  make 
suggestions.  The  time  and  dates  for  the 
three  meetings  are  given  below: 


a.  July  15,  1997  at  7:00  pm— Kent 
County  Court  House,  Commissioners 
Hearing  Room — First  Floor,  103  North 
Cross  Street,  Chestertown,  Maryland 
21620. 

b.  July  17,  1997  at  7:00  pm — Queen 
Anne's  County  Office  Building.  Second 
Floor  Meeting  Room,  208  North 
Commerce  Street,  Centreville,  Maryland 
21617. 

c.  July  22,  1997  at  7:00  pm— 
Broadneck  High  School,  1265  Green 
Holly  Drive.  Annapolis,  Maryland 
21401. 

6.  Please  communicate  the  foregoing 
information  concerning  the  proposed 
work  to  any  person  known  by  you  to  be 
interested  and,  not  being  known  to  this 
office,  does  not  receive  a  copy  of  this 
notice. 

Gregory  D.  Sho waiter. 
Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  97-17923  Filed  7-8-97;  8:45  am) 
BILUNG  CODE  3710-41-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Corps  of  Engineers 

Intent  To  Prepare  a  Draft  Supplement 
III  to  the  Final  Environmental  Impact 
Statement  (FEIS)  for  the  Manteo 
(Shallowbag)  Bay  Project,  Dare 
County,  NC 

agency:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  navigation  improvements 
being  proposed  are  necessary  to  provide 
safe  and  reliable  navigation  through 
Oregon  Inlet  and  are  essentially  the 
same  as  those  previously  coordinated, 
consisting  of  twin  jetties  at  Oregon  Inlet 
(with  sand  bypassing)  and 
improvements  to  navigation  channels  to 
Wanchese,  North  Carolina.  Supplement 
m  will  discuss  recent  changes  in  the 
design  of  the  project  and  present  refined 
impact  analyses,  which  have  been 
conducted  since  the  circulation  of 
Supplement  D  in  1985.  On  February  27, 
1991,  the  NOI  to  prepare  the  Draft 
Supplement  III  to  thee  FEIS  appeared  in 
the  Federal  Register.  Due  to  funding 
and  scheduling  problems,  the  IDraft 
Supplement  III  to  the  FEIS  was  not 
prepared  at  the  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  Draft  Supplement  III  to  the  FEIS  can 
be  answered  by:  Mr.  William  F.  Adams, 
Environmental  Resources  Section;  U.S. 
Army  Engineer  District,  Wilmington; 
Post  Office  Box  1890;  Wilmington, 
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North  Carolina  28402-1890;  telephone: 
(910)  251-^748. 

SUPPLEMENTARY  INFORMATION:  The 
Manteo  (Shallowbag)  Bay  project  was 
authorized  in  Public  Law  91-611  (HD 
303/91/2),  December  31,  1970.  The  FEIS 
on  the  project  was  filed  with  EPA  on 
April  20,  1979.  The  first  Supplement  to 
the  FEIS  was  filed  on  November  7,  1980. 
and  Supplement  II  to  the  FEIS  was  filed 
on  July  5,  1985. 

1.  The  proposed  project  includes  a 
dual  jetty  system  at  Oregon  Inlet  with 
sand  bypassing.  The  jetties  will  be 
parallel,  approximately  3,500  feet  apart, 
with  the  north  jetty  being  approximately 
11,450  feet  long  (4,000  feet  comprising 

a  shore  anchorage  section)  and  the  south 
jetty  being  approximately  7,575  feet 
long  (3,125  feet  which  consists  of  a 
terminal  groin  constructed  by  the  North 
Carolina  Department  of  Transportation 
in  1991).  Navigation  channels  will  also 
be  improved.  The  ocean  bar  channel 
will  be  deepened  from  its  current  depth 
of  14  feet  to  20  feet  at  the  existing  width 
of  400  feet.  The  chaimels  from  Oregon 
Inlet  to  Wanchese,  North  Carolina,  will 
be  deepened  and  widened  from  their 
current  dimensions  of  12  feet  deep  and 
100  feet  wide  to  14  feet  deep  and  120 
feet  wide. 

2.  Alternatives  to  the  project  are 
variations  in  jetty  design,  alternative 
spacings,  dredging  the  improved 
channel  dimensions  without  the  jetties, 
and  no  action  (maintain  existing 
navigation  channel  at  current 
dimensions).  Due  to  the  difficulty  in 
maintaining  the  existing  navigation 
channel  through  the  inlet,  improving 
the  channels  without  the  jetties  is 
considered  to  be  impractical. 

3.  Scoping  for  this  project  is  ongoing. 
The  scoping  letter  will  be  mailed  to  all 
known  parties  concurrent  with  the  NOI. 
Other  parties  wishing  to  comment  on 
this  project  are  invited  to  do  so  at  this 
time. 

a.  Significant  issues  to  be  discussed  in 
the  upcoming  supplement  are 
information  on  potential  impacts  of  the 
project  on  navigation,  larval  fish  and 
shellfish  migration  through  Oregon 
Inlet,  cultural  resources,  endangered 
species,  littoral  sand  transport, 
submerged  aquatic  vegetation, 
aesthetics,  recreation,  and  future 
economic  development  of  the  region. 

b.  The  Department  of  the  Interior  is 
working  with  the  Corps  on  the  final 
design  of  the  project. 

c.  Additional  coordination  on 
endangered  species  and  cultural 
resources  is  being  undertaken  during 
the  final  design  of  the  project.  The  U.S. 
Fish  and  Wildlife  Service  is  preparing  a 
Fish  and  Wildlife  Coordination  Act 


report.  Results  of  these  coordination 
efforts  will  be  included  in  Supplement 
III. 

4.  Because  of  the  long  history  of  this 
project,  no  formal  scoping  meetings  are 
planned  at  this  time.  Responses  to  the 
scoping  letter  or  this  notice  may  result 
in  coordination  with  individuals  or 
agencies  on  an  as  needed  basis  to 
discuss  certain  issues. 

5.  The  Draft  Supplement  III  to  the 
FEIS  is  currently  scheduled  to  be 
available  in  January  1998. 
Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  97-17912  Filed  7-8-97;  8:45  am] 
BILLING  CODE  3710-<M-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 
Corps  of  Englrteers 

Intent  To  Prepare  a  Joint  Draft 
Supplemental  Environmental  Impact 
Statement  for  a  Proposed  Navigation 
Improvement  Project  at  Maalaea 
Hartx>r,  Maui,  Hawaii  (Second  SEIS  for 
This  Project) 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  Intent. 

summary:  The  U.S.  Army  Corps  of 
Engineers  Honolulu  District  in 
partnership  with  the  State  of  Hawaii, 
Etepartment  of  Transportation,  is 
proposing  to  improve  the  light  draft 
harbor  at  Maalaea,  Maui,  Hawaii,^y 
enlarging  the  turning  basin,  changing 
the  location  of  the  entrance  channel  and 
constructing  a  new  protective 
breakwater.  In  addition,  revetteij  moles 
would  be  added:  (a)  to  the  existing 
south  breakwater  to  provide  for  vehicle 
turn-around;  (b)  to  the  existing  east 
breakwater  for  berthing;  and  (c)  a  new 
center  mole  for  berthing  and  fueling. 
The  State  of  Hawaii  would  add  new 
berths  and  other  infrasu^cture 
improvements.  The  improvements  are 
needed  to  expand  the  capacity  of  the 
harbor  and  to  reduce  damage  from  storm 
waves  to  boats  at  the  existing  berths. 
The  completed  project  is  expected  to 
significantly  reduce  vessel  damage,  and 
to  allow  an  increase  of  berths  from 
about  90  to  up  to  approximately  220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  William  B.  Lennan,  U.S.  Army 
Engineer  District.  Honolulu,  Attention: 
CEPOD-ET-PP,  Fort  Shafter,  Hawaii 
96858-5440.  or  phone  (808) 438-2264. 

SUPPLEMENTARY  INFORMATION: 

1.  The  complete  project  is  expected  to 
include  the  following  itenft: 


a.  an  extension  to  the  existing  south 
breakwater  620  feet  long; 

b.  the  addition  of  a  revetted  mole  400 
feet  long  on  the  seaward  side  of  the 
existing  south  breakwater  for  bus  turn 
around; 

c.  a  new  entrance  charmel,  610  feet 
long,  varying  in  width  from  150  to  180 
feet,  and  varying  in  depth  from  12  to  18 
feet; 

d.  a  1.7  acre  turning  basin; 

e.  removal  of  80  feet  of  the  existing 
east  breakwater; 

f.  an  interior  revetted  mole  and  a 
revetted  mole  and  berthing  area  8  feet 
deep  adjacent  to  the  existing  east 
breakwater; 

g.  parking,  water,  electricity,  fuel  and 
restroom  facilities; 

h.  an  increase  in  berthing  capacity  of 
up  to  approximately  130  berths. 

2.  Alternatives  include  "No  Action" 
and  various  alternative  alignments  and 
configurations  of  the  entrance  channel 
and  breakwater. 

3.  The  Corps  and  the  State  of  Hawaii 
conducted  a  complete  public 
involvement  program  for  their  final  EISs 
circulated  in  1980  and  1982  as  well  as 
for  the  first  joint  Supplemental 
Environmental  Impact  Statement  (SEIS) 
circulated  in  1994.  Formal  consultation 
under  Section  7  of  the  Endangered 
Species  Act  has  been  completed  with 
the  National  Marine  Fisheries  Service 
and  the  U.S.  Fish  and  Wildlife  Service 
for  species  under  their  jurisdiction,  and 
coordination  with  the  State  Historic 
Preservation  Officer  has  been 
completed.  The  supplemental  EIS  Will 
address  new  mitigation  developed  and 
minor  changes  to  the  project  since  the 
1994  SEIS  was  circulated.  In  response  to 
comments  received  on  the  1994  SEIS, 
this  second  SEIS  will  provide  a  detailed 
assessment  of  the  potential  impacts  of 
implementing  alternative  6,  which  was 
eliminated  from  detailed  analysis  in  the 
1994  SEIS.  Alternative  6.  also  called  the 
interior  mole  alternative,  includes 
construction  of  an  internal  breakwater 
to  reduce  wave  activity  within  the 
harbor. 

4.  The  draft  supplemental  EIS  is 
expected  to  be  available  in  November 
1997. 

Gregory  D.  Showalter, 

Army  Federal  Register  Liaison  Officer. 

[PR  Doc.  97-17915  Filed  7-&-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Naval  Air 
Station,  Barbers  Point,  Oahu,  Hawaii 

summary:  This  notice  provides 
information  regarding  (a)  the  local 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Naval  Air  Station,  Barbers  Point,  HI,  (b) 
amend  total  amount  of  surplus  property 
that  is  located  at  that  base  closure  site, 
and  (c)  the  timely  election  by  the  local 
redevelopment  authority  to  proceed 
under  new  procedures  set  forth  in  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Director,  Department  of  the 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria.  VA  22332- 
2300,  telephone  (703)  42&-0436,  or  J.  M. 
Kilian,  Director.  Real  Estate  Division, 
Pacific  Division,  Naval  Facilities 
Engineering  Command.  Pearl  Harbor,  HI 
96860-7300.  telephone  (808)  471-3217. 
For  more  detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.  acreage,  floor  plan,  sanitary 
facilities,  exact  street  address,  etc.), 
contact  Mr.  Dennis  Yamamoto,  Deputy 
Staff  Civil  Engineer,  Naval  Air  Station, 
Barbers  Point,  HI  96862-5050, 
telephone  (808) 684-8201. 
SUPPLEMENTARY  INFORMATION:  In  1993, 
the  Naval  Air  Station,  Barbers  Point  was 
designated  for  closure  pursuant  to  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  Public  Law  101-510,  as 
amended.  Pursuant  to  this  designation, 
in  October  1995.  approximately  2,146.9 
acres  of  land  and  related  facilities  at  this 
installation  were  on  declared  surplus  to 
the  federal  government  and  available  for 
use  by  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
provider  groups  pursuant  to  the  Stewart 
B.  McKinney  Homeless  Assistance  Act 
(42  U.S.C.  11411),  as  amended.  On  June 
17,  1997,  a  second  determination  was 
made  that  additional  land  and  facilities 
at  this  installation  are  surplus  to  the 
federal  government. 

Notice  of  Surplus  Property 

Pursuant  to  paragraph  (7)(B)  of 
Section  2905(b)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990,  as 
amended  by  the  Base  Closure 
Community  Redevelopment  and 


Homeless  Assistance  Act  of  1994,  the 
following  information  regarding  the 
redevelopment  authority  for  and  surplus 
property  at  the  Naval  Air  Station, 
Barbers  Point,  Oahu,  HI  is  published  in 
the  Federal  Register. 

Redevelopment  Authority 

The  local  redevelopment  authority  for 
the  Naval  Air  Station,  Barbers  Point,  HI, 
for  purposes  of  implementing  the 
provisions  of  the  E)efense  Base  Closure 
and  Realignment  Act  of  1990,  as 
amended,  is  the  Barbers  Point  Naval  Air 
Station  Redevelopment  Commission. 
The  Barbers  Point  Naval  Air  Station 
Redevelopment  Commission  was 
created  by  the  Hawaii  State  Legislattire 
to  implement  the  redevelopment  of  the 
Air  Station.  A  cross  section  of 
community  interests  is  represented  on 
the  Commission.  Day  to  day  operations 
of  the  Commission  are  handled  by  an 
Executive  [Director.  The  address  of  the 
local  redevelopment  authority  is  Barbers 
Point  Naval  Air  Station  Redevelopment 
Commission,  P.O.  Box  2359,  Honolulu, 
Hawaii  96804.  Telephone  (808)  587- 
2843.  facsimile  (808)  587-2843  or  (808) 
587-2899. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the 
additional  land  and  facilities  at  the 
Naval  Air  Station,  Barbers  Point  that  are 
declared  surplus  to  the  federal 
government. 

Land 

Approximately  5.7  acres  of  improved 
and  unimproved  fee  simple  land  at  the 
Naval  Air  Station,  Barbers  Point,  on  the 
island  of  Oahu,  State  of  Hawaii.  In 
general,  all  areas  will  be  available  upon 
the  clo^e  of  air  station  anticipated  for 
July  1999. 

Buildings 

The  following  is  a  summary  of  the 
facilities  located  on  the  above  described 
land  which  will  also  be  available  when 
the  station  closes  in  July  1999.  Property 
numbers  are  available  on  request. 
— Office/administration  building; 
Comments:  Approx.  17,530  square 
feet;  Paved  areas.  Comments:  Includes 
roads,  sidewalks,  and  parking  areas; 
Utilities.  Comments:  Telephone 
exchange,  telephone,  electric,  water, 
and  sewage  utility  systems  on  the 
property. 

Election  to  Proceed  Under  New 
Statutory  Procedures 

Section  2  of  the  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994  (Pub. 
L.  103-421)  gives  the  local 
redevelopment  authority  at  base  closure 


sites  the  option  of  proceeding  under 
new  procedures  with  regard  to  the 
manner  in  which  the  redevelopment 
plan  for  the  base  is  formulated  and  how 
requests  are  made  for  futiu^  use  of  the 
property  by  homeless  assistance 
providers  and  non-federal  public 
agencies.  On  December  2,  1994,  the 
Governor  of  Hawaii  submitted  a  timely 
request  to  proceed  under  the  new 
procedures.  Accordingly,  this  notice 
fulfills  the  Federal  Register  publication 
requirement  of  Section  2(e)(3)  of  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994  in  so  far  as  the 
additional  surplus  land  and  facilities  are 
concerned. 

Expressions  of  Interest 

Pursuant  to  paragraph  7(C)  of  Section 
2905(b)  of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended 
by  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994,  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties 
located  in  the  vicinity  of  the  Naval  Air 
Station,  Barbers  Point,  shall  submit  to 
the  said  local  redevelopment  authority 
(Barbers  Point  Naval  Air  Station 
Redevelopment  Commission)  a  notice  of 
interest,  of  such  governments, 
representatives  and  parties  in  the  above 
described  additional  surplus  property, 
or  any  portion  thereof.  A  notice  of 
interest  shall  describe  the  need  of  the 
government,  representative,  or  party 
concerned  for  the  desired  surplus 
property.  Pursuant  paragraphs  7  (C)  and 
(D)  of  said  Section  2905(b),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  in  Hawaii  the  date  by  which 
expressions  of  interest  must  be 
submitted. 

Dated:  July  2. 1997. 
D.E.  Koenig,  Ir., 

LCDR.  JAGC.  USN,  Alternate  Federal  Register 
Liaison  Officer. 

[FR  Doc.  97-17899  Filed  7-8-97;  8:45  ami 
BILUNG  CODE  3aiO-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
Land  at  Military  Installations 
Designated  for  Closure:  Palos  Verdes 
Housing,  Los  Angeles,  California 

SUMMARY:  This  notice  provides 
information  regarding  (a)  the  local 
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redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the 
Palos  Verdes  Navy  Housing.  Los 
Angeles.  California,  and  (b)  the  surplus 
property  that  is  located  at  that  base 
closure  site. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Kane,  Director,  Department  of  the 
Navy,  Real  Estate  Operations,  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300,  telephone  (703)  428-0436,  or  Ms. 
Kimberly  Ostrowski,  Deputy  Base 
Closure  Manager,  Southwest  Division, 
Naval  Facilities  Engineering  Command, 
1420  Kettner  Blvd..  Suite  501.  San 
Diego.  CA  92101-2404,  telephone  (619) 
532-2004,  extension  15.  For  more 
detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e..  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  building 
numbers,  etc.),  contact  LCDR  Tony 
DiDominico,  Caretaker  Site  Officer, 
Naval  Shipyard,  Long  Beach,  CA, 
telephone  (562)  980-2720. 
SUPPLEMENTARY  INFORMATION:  In  1995, 
the  Palos  Verdes  Navy  Housing.  Los 
Angeles,  California,  was  designated  for 
closure  piu-suant  to  the  Defense  Base 
Closure  and  Realignment  Act  of  1990, 
Public  Law  101-510,  as  amended. 
Pursuant  to  this  designation  land  and 
facilities  at  this  installation  that  were 
not  requested  by  other  DoD  or  federal 
agencies,  are  hereby  declared  surplus  to 
the  federal  government  and  available  for 
use  by  (a)  non-federal  public  agencies 
pursuant  to  various  statutes  which 
authorize  conveyance  of  property  for 
public  projects,  and  (b)  homeless 
assistance  providers  pursuant  to  the 
Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 

Notice  of  Surplus  Property 

This  notice  is  being  published 
pursuant  to  the  requirements  of  Section 
2905(b)(7)(B)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended.  Information  regarding  the 
redevelopment  authority  for  and  the 
surplus  property  at  the  Palos  Verdes 
Navy  Housing,  Los  Angeles,  CA,  is  as 
follows; 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
Palos  Verdes  Navy  Housing,  Los 
Angeles,  CA,  for  purposes  of 
implementing  the  provisions  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended,  is  the  city  of 
Los  Angeles.  Day-to-day  operations  of 
the  local  redevelopment  authority  are 
handled  by  Ms.  Merryl  Edelstein.  The 
address  is  Los  Angeles  City  Planning 


Department,  Community  Planning 
Bureau,  221  S.  Figueroa  Street.  Room 
310,  Los  Angeles,  CA  90012.  telephone 
(213)  485-4170,  facsimile  (213)  485- 
8005. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  Palos  Verdes  Navy 
Housing,  Los  Angeles,  CA,  that  are 
hereby  being  declared  surplus  to  the 
federal  government. 

Land 

Approximately  62  acres  of  improved 
and  unimproved  land  in  the  city  of  Los 
Angeles,  Los  Angeles  County.  This 
property  will  be  available  upon  the 
closure  of  the  housing  area,  anticipated 
for  1  October,  1997. 

Buildings 

The  following  is  a  summary  of  the 

facilities  located  on  the  above  described 

land  which  will  also  be  available  on  1 

October  1997. 

— Family  housing  buildings  (37 
quadplexes,  and  25  sixplexes):  62 
buildings  providing  housing  for  298 
families;  approx.  629,693  square  feet 

— Paved  areas;  roads,  parking  areas, 
sidewalks,  etc.;  approx.  45,364  square 
yeu-ds. 

— Recreational  facilities  (26  structures); 
basketball  and  tennis  courts, 
playgrounds  and  picnic  areas. 

— Utility  facilities;  water.  sanitar\' 
sewer,  electrical  distribution  lines, 
storm  drainage  system,  perimeter 
fence/wall  and  gas  mains. 

Expressions  of  Interest 

Pursuant  to  Section  2905(b)(7)(C)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended, 
state  and  local  governments, 
representatives  of  the  homeless,  and 
other  interested  parties  located  in  the 
vicinity  of  the  Palos  Verdes  Navy 
Housing,  Los  Angeles,  CA,  shall  submit 
to  the  said  redevelopment  authority  a 
notice  of  interest  in  the  above  described 
siuplus  property,  or  any  portion  thereof. 
A  notice  of  interest  shall  describe  the 
need  of  the  goverrunent,  representative, 
or  party  concerned  for  the  desired 
surplus  property.  Pursuant  to  Section 
2905(b)(7)  (C)  and  (D),  the 
redevelopment  authority  shall  assist 
interested  parties  in  evaluating  the 
surplus  property  for  the  intended  use 
and  publish  in  a  newspaper  of  general 
circulation  the  date  by  which 
expressions  of  interest  must  be 
submitted.  In  accordance  with  Section 
2905(b)(7)(D)  of  said  Base  Closure 
Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994,  the 
submission  date  established  by  the 


redevelopment  authority  shall  be  no 
earlier  than  three  months  and  not  later 
than  six  months  after  the  date  of 
recognition  of  the  redevelopment 
agency  by  the  Department  of  Defense. 

Dated:  luly  2.  1997. 

D.E.  Koenig.  )r., 

LCDR.  JAGC.  USN.  FedemI  Register  Liaison 
Officer. 

IFR  Doc  97-17900  Filed  7-8-97;  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Community  Redevelopment  Authority 
and  Available  Surplus  Buildings  and 
i^nd  at  Military  Installations 
Designated  for  Closure:  San  Pedro 
Housing,  Los  Angeles,  CA 

SUMMARY:  This  Notice  provides 
information  regarding  (a)  the  local 
redevelopment  authority  that  has  been 
established  to  plan  the  reuse  of  the  San 
Pedro  Navy  Housing.  Los  Angeles, 
California,  and  (b)  the  surplus  property 
that  is  located  at  that  base  closure  site. 

FOR  FURTHER  INFORMATION  CONTACT;  John 
J.  Kane.  Director,  Department  of  the 
Navy.  Real  Estate  Operations.  Naval 
Facilities  Engineering  Command,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300,  telephone  (703)  428-0436,  or  Ms. 
Kimberly  Ostrowski.  Deputy  Base 
Closure  Manager.  Southwest  Division. 
Naval  Facilities  Engineering  Command. 
1420  Kettner  Blvd.,  Suite  501,  San 
Diego,  CA  92101-2404,  telephone  (619) 
532-2004.  extension  15.  For  more 
detailed  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plans,  sanitary 
facilities,  exact  street  address,  building 
numbers,  etc.).  contact  LCDR  Tony 
DiDomenico,  Caretaker  Site  Officer, 
Naval  Shipyard,  Long  Beach.  California, 
telephone  (562)  980-2720. 

SUPPLEMENTARY  INFORMATION:  In  1995, 
the  San  Pedro  Navj'  Housing  Los 
Angeles.  CA,  was  designated  for  closure 
pursuant  to  the  Defense  Base  Closiu^ 
and  Realignment  Act  of  1990,  Public 
Law  101-510,  as  amended.  Pursuant  to 
this  designation  land  and  facilities  at 
this  installation  are  hereby  declared 
surplus  to  the  federal  government  and 
available  for  use  by  (a)  non-federal 
public  agencies  pursuant  to  various 
statutes  which  authorize  conveyance  of 
property  for  public  projects,  and  (b) 
homeless  assistance  providers  pursuant 
to  the  Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance  Act  of  1994. 
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Notice  of  Surplus  Property 

This  notice  is  being  published 
pursuant  to  the  requirements  of  Section 
2905(b)(7)(B)  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990.  as 
amended.  Information  regarding  the 
redevelopment  authority  for  and  the 
surplus  property  at  the  San  Pedro  Navy 
Housing,  Los  Angeles.  CA  is  as  follows: 

Redevelopment  Authority 

The  redevelopment  authority  for  the 
San  Pedro  Navy  Housing,  Los  Angeles, 
CA,  for  purposes  of  implementing  the 
provisions  of  the  Defense  Base  Closure 
and  Realignment  Act  of  1990.  as 
amended,  is  the  City  of  Los  Angeles. 
Day-to-day  operations  of  the  local 
redevelopment  authority  are  handled  by 
Ms.  Merryl  Edelstein.  The  address  is  Los 
Angeles  City  Planning  Department, 
Community  Planning  Bureau.  221  S. 
Figueroa  Street.  Room  310.  Los  Angeles, 
CA  90012,  telephone  (213)  485-^170. 
facsimile  (213)  485-8005. 

Surplus  Property  Descriptions 

The  following  is  a  listing  of  the  land 
and  facilities  at  the  San  Pedro  Navy 
Housing,  Los  Angeles,  CA.  that  are 
hereby  declared  surplus  to  the  federal 
government. 

Land 

Approximately  62  acres  of  improved 
and  unimproved  land  in  the  City  of  Los 
Angeles,  Los  Angeles  County.  This 
property  will  be  available  upon  the 
closure  of  the  housing  area,  anticipated 
for  1  October  1997. 

Buildings 

The  following  is  a  summary  of  the 

facilities  located  on  the  above  described 

land  which  will  also  be  available  on  1 

October  1997. 

— Community/youth  center;  approx. 
2.164  square  feet. 

— Family  nousing  buildings  (1  single- 
family  house  and  122  duplexes);  123 
buildings  providing  housing  for  245 
families;  approx.  398.024  square  feet. 

— Paved  areas;  roads,  parking  areas, 
sidewalks,  basketball  court,  etc.; 
approx.  53,571  square  yards. 

— Retail  store;  approx.  3.454  square  feet. 

— Utility  facilities  (6  structures);  water, 
sanitary  sewer,  septic  tank,  storm 
drainage  system,  and  interior  fences. 

Expressions  of  Interest 

Pursuant  to  Section  2905(b)(7)(C)  of 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  as  amended, 
state  and  local  governments, 
representatives  of  the  homeless,  and 
other  interested  parties  located  in  the 
vicinity  of  the  San  Pedro  Navy  Housing, 
Los  Angeles,  CA,  shall  submit  to  the 


said  redevelopment  authority  a  notice  of 
interest  in  the  above  described  surplus 
property,  or  any  portion  thereof.  A 
notice  of  interest  shall  describe  the  need 
of  the  government,  representative,  or 
party  concerned  for  the  desired  surplus 
property.  Pursuant  to  Section  2905 
(b)(7)  (C)  and  (D),  the  redevelopment 
authority  shall  assist  interested  parties 
in  evaluating  the  surplus  property  for 
the  intended  use  and  publish  in  a 
newspaper  of  general  circulation  the 
date  by  which  notices  of  interest  must 
be  submitted.  In  accordance  with 
Section  2905(b)(7)(D)  of  said  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act  of  1994.  the 
submission  date  established  by  the 
redevelopment  authority  shall  be  no 
earlier  that  three  months  and  not  later 
than  six  months  after  the  date  of 
recognition  of  the  redevelopment 
agency  by  the  Department  of  Defense. 

Dated:  July  2, 1997. 
D.E.  Koenig,  Jr., 

LCDR.  JAGC.  USN,  Alternate  Federal  Register 
Liaison  Officer. 

(PR  Doc.  97-17902  Filed  7-*-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Department  of  the  Navy 

Notice  of  Availability  of  Addendum  to 

the  Final  Environmental  Impact 
Statement  for  Realignment  of  Marine 
Corps  Base,  Camp  LeJeune,  NC 

summary:  The  Department  of  the  Navy 
(DON)  has  prepared  an  Addendum  to 
the  Final  Environmental  Impact 
Statement  for  the  Expansion  and 
Realignment  of  Marine  Corps  Base, 
Camp  Lejeime,  North  Carolina,  which 
provides  updated  information 
concerning  the  environmental  impacts 
associated  with  the  establishment  of 
special  use  airspace  restrictions  over  the 
Greater  Sandy  Run  Area  (GSRA),  Camp 
Lejeune.  DON  solicits  public 
participation  and  written  comment  on 
the  Addendum.  The  comment  period 
will  close  on  August  11,  1997. 

AOOENDUM  information:  Pursuant  to 
§  102(2)  of  the  National  Environmental 
Policy  Act  (NEPA)  of  1969  and  the 
Council  on  Environmental  Quality 
(CEQ)  regulations  implementing  NEPA 
procedures  (40  CFR  §§  1500-1508), 
DON  prepared  and  published  a  Final 
Enviroiunental  Impact  Statement  (FEIS) 
analyzing  the  impacts  associated  with 
the  proposal  to  expand  and  realign 
Marine  Corps  Base.  Camp  Lejeune, 
North  Carolina.  This  expansion  was 
accomplished  in  1992  via  the  purchase 


of  41,000  plus  acres  known  as  the 
Greater  Sandy  Run  Area  (GSRA). 

The  FEIS  addressed  special  use 
airspace  restrictions  to  be  placed  over 
the  GSRA.  The  Department  of  the  Navy 
decided  to  publish  this  Addendum  to 
the  Final  Environmental  Impact 
Statement  to  further  address  the 
environmental  concerns  and  impacts  on 
current  land  uses  from  the 
establishment  of  approximately  50 
square  miles  of  special  use  airspace  over 
the  GSRA.  Although  use  of  an 
addendum  to  an  FEIS  is  neither 
required  by  NEPA  nor  directed  by  CEQ 
Regulations,  DON  determined  that  this 
addendum  will  serve  as  a  vehicle  for  a 
more  thorough  discussion  of  matters 
relating  to  the  establishment  of  a  special 
use  airspace  over  the  GSRA.  and  will 
thereby  further  the  purposes  of  NEPA. 
The  addendum  is  intended  to  provide 
the  public  with  notification  of  this 
information.  The  addendum 
incorporates  the  Draft  and  Final 
Environmental  Impact  Statements.  The 
addendum  provides  updated 
information  concerning  environmental 
impacts,  but  not  information  that  is  so 
significant  as  to  require  a  supplemental 
environmental  impact  statement.  As  the 
addendum  does  not  present  new 
circumstances  or  new  information 
relevant  to  significant  environmental 
impacts  of  the  proposed  action  or 
alternatives,  it  is  not  intended  as  a 
supplement  to  the  Final  Environmental 
Impact  Statement,  as  defined  in 
§  1502.9(c)  of  the  CEQ  Regulations. 

The  majority  of  the  information 
contained  in  the  Addendum  is  taken 
from  reports,  studies  and  analyses 
referenced  in  the  FEIS.  The  Addendum 
clarifies  and  updates  information 
concerning  the  cumulative  effects 
analysis  used  in  the  FEIS.  provides  the 
second  part  of  a  two  part  noise  study 
referenced  in  the  FEIS,  and  provides  the 
public  with  an  opportunity  to  review 
and  comment  on  this  information.  An 
outline  of  the  issues  addressed  in  the 
Addendum  is  set  out  below. 

Outline 

A.  Information  on  Proposal  To  Establish 

Special  Use  Airspace 

B.  Explanation  of  Independent  Utility  of 

GSRA  Restricted  Airspace 

C.  Description  of  the  Existing  Land  Uses  and 

Classifications  in  and  near  the  GSRA 

D.  Noise  Sensitive  Areas  That  May  Be 

Overflown 

1.  Maps 

2.  Within  the  GSRA 

3.  OfT-site 

E.  Wildlife  and  Wildlife  Areas 

F.  Noise  Impacts  from  Aircraft 

G.  Summary  of  Consistency  Determination 
H.  Cumulative  Effects  Analysis 

1.  Finality 

2.  Update 
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3.  Additional  Quantitative  Noise  Analysis 

4.  Quantitative  Noise  Analysis  for  the  Core 
and  Cherry  I  MOAs 

I.  MCAS  New  River  Instrument  Landing 

System. 
J.  Camp  Davis  Op>erations 
K.  Environmental  Justice  In  Minority 

Populations  and  Low-Income 

Populations 

FOR  FURTHER  INFORMATION  OR  TO  OBTAIN 
A  COPY  OF  THE  ADDENDUM:  Contact  Major 
Craig  Jensen  at  (910)  451-9517.  Written 
comments  should  be  sent  to  Major  Craig 
Jensen,  Eastern  Area  Counsel  Office,  67 
Virginia  Dare  Dr.,  Suite  206,  Camp 
Lejeune,  NC  28547.  and  must  be 
received  by  4:00  pm,  August  11,  1997. 

Dated:  July  3,  1997. 
D.E.  Koenig,  Jr., 

LCDR.  JAGC,  USN,  Alternate  Federal  Register 

Liaision  Officer. 

[FR  Doc.  97-17943  Filed  7-8-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Record  of  Decision  for  the  Disposal 
and  Reuse  of  Naval  Base  Philadelphia, 
Pennsylvania 

summary:  The  Department  of  the  Navy 
(Navy),  pursuant  to  Section  102{2)(C)  of 
the  National  environmental  Policy  Act 
of  1969  (NEPA),  42  U.S.C.  4321  et  seq.. 
and  the  regulations  of  the  Council  on 
Environmental  Quality  that  implement 
NEPA  procedures.  40  CFR  Parts  1500- 
1508,  hereby  announces  its  decision  to 
dispose  of  Naval  Base  Philadelphia, 
Pennsylvania.  The  Naval  Base  property 
is  composed  of  Naval  Station 
Philadelphia  and  the  Philadelphia 
Naval  Shipyard. 

Navy  intends  to  dispose  of  the 
property  in  a  manner  that  is  consistent 
with  the  Community  Reuse  Plan  for  the 
Philadelphia  Naval  Base  and  Shipyard 
("Reuse  Plan")  submitted  on  November 
22,  1994,  by  the  City  of  Philadelphia, 
the  Local  Redevelopment  Authority 
(LRA)  for  the  Naval  Base.  The  Reuse 
Plan  proposes  a  mix  of  industrial, 
commercial,  educational,  research  and 
development,  residential,  warehousing, 
intermodal  transportation  and  open 
space  uses  of  the  property. 

In  its  Final  Environmental  Impact 
Statement  (FEIS),  Navy  evaluated  a  "No 
action"  alternative  and  three  "action" 
alternatives:  the  Reuse  Plan,  described 
in  the  FEIS  as  the  preferred  alternative; 
the  Mustin  Field  Retail  Alternative;  and 
the  Mustin  Field  Natural  Area 
Alternative. 

In  deciding  to  dispose  of  the  Naval 
Base.  Navy  has  determined  that  the 
Reuse  Plan  will  meet  the  goals  of 


achieving  local  economic 
redevelopment  of  the  closing  facilities 
and  creating  new  jobs,  while  limiting 
adverse  environmental  impacts  and 
ensuring  land  uses  that  are  compatible 
with  adjacent  property.  This  Record  Of 
Decision  leaves  selection  of  the 
particular  means  to  achieve  the 
proposed  redevelopment  to  the 
acquiring  entity  and  the  local  zoning 
authority. 

BACKGROUND:  The  1991  Defense  Base 
Closure  and  Realignment  Commission 
recommended  closure  of  the  Naval 
Station  and  the  Capehart  Housing  that 
was  associated  with  the  Naval  Base.  The 
1991  Commission  also  recommended 
closure  and  preservation  of  the  Naval 
Shipyard  for  emergent  requirements  and 
retention  of  the  Naval  Foundry  and 
Propeller  Center,  the  Naval  Inactive 
Ships  Maintenance  Facility,  and  the 
Naval  Surface  Warfare  Center's 
(Carderock  Division)  Ship  Systems 
Engineering  Station.  Theses 
recommendations  were  approved  by 
President  Bush  and  accepted  by  the  One 
Hundred  Second  Congress  in  1991. 

The  1995  Defense  Base  Closure  and 
Realigrunent  Commission  modified  the 
1991  Conunission's  recommendation  by 
eliminating  the  direction  to  preserve  the 
Naval  Shipyard  for  emergent 
requirements.  The  1995  Commission's 
recommendation  was  approved  by 
President  Clinton  and  accepted  by  the 
One  Hundred  Fourth  Congress  in  1995. 

Navy  will  also  retain  at  the  Naval 
Base  certain  other  support  activities, 
including  a  Detachment  of  Public  Works 
Center  Norfolk,  the  League  Island 
Branch  Clinic  of  National  Naval  Medical 
Center  Bethesda.  and  a  Detachment  of 
the  Fleet  and  Industrial  Supply  Center 
Norfolk.  The  designated  Naval  activities 
closed  in  September  1996,  and  the 
property  has  been  in  caretaker  status 
since  that  date. 

The  Naval  Base  is  located  at  the 
confluence  of  the  Delaware  and 
Schuylkill  Rivers  on  League  Island,  four 
miles  south  of  the  central  business 
district  of  the  City  of  Philadelphia.  All 
of  the  Naval  Base  propyties  are  situated 
on  League  Island  except  the  Capehart 
Housing,  which  is  located  one  mile 
northwest  of  the  Naval  Base. 

The  Naval  Base  occupies  about  1 .500 
acres  on  League  Island,  and  the  nearby 
Capehart  Housing  is  situated  on  about 
28  acres  of  land.  There  are 
approximately  545  structures  containing 
more  than  11  million  square  feet  of  floor 
space  at  the  Naval  Base.  The  western 
half  of  the  Base  is  more  developed  and 
contains  facilities  associated  with  the 
maintenance  and  production  operations 
of  the  Naval  Shipyard  as  well  as  five 


drydocks.  The  eastern  half  is  less 
developed  and  contains  the  inactive 
Mustin  Field  that  served  the  former 
Naval  Aircraft  Factory. 

Administrative  and  support  facilities, 
the  Bachelor  Enlisted  Quarters  and 
Officers'  and  the  Reserve  Basin  where 
inactive  Naval  vessels  are  moored 
occupy  the  center  of  the  Base.  The 
property  north  of  the  Reserve  Basin 
contains  warehouses,  the  brig,  industrial 
support  facilities,  the  fire  fighting 
school,  and  open  storage  areas.  Senior 
Officers'  houses  are  located  along  the 
Delaware  River  waterfront  east  of  the 
pier  area. 

Navy  published  a  Notice  of  Intent  In 
the  Federal  Register  on  December  28, 

1994.  announcing  that  Navy  would 
prepare  an  Environmental  Impact 
Statement  that  would  analyze  the 
impacts  of  disposal  and  reuse  of  the 
land,  buildings  and  infrastructure  at  the 
Naval  Base.  A  thirty-day  public  scoping 
period  was  established,  and  Navy  held 

a  public  scoping  meeting  on  January  11, 

1995.  at  the  South  Philadelphia 
Community  Center. 

On  January  30.  1996.  Navy  distributed 
a  Draft  Environmental  Impact  Statement 
(DEIS)  to  Federal.  State  and  local 
agencies,  interested  parties  and  the 
general  public.  Navy  held  a  public 
hearing  at  the  South  Philadelphia 
Community  Center  on  February  15, 

1996.  to  discuss  the  DEIS  During  the 
forty-five  day  review  period  after 
publication  of  the  DEIS.  Federal.  State, 
and  local  agencies  submitted  written 
comments  concerning  the  DEIS.  These 
comments  and  Navy's  responses  were 
incorporated  in  the  Final  Enviroiunental 
Impact  Statement,  which  was 
distributed  to  the  public  on  June  21, 
1996,  for  a  thirty-day  review  period  that 
concluded  on  July  22,  1996.  Navy- 
received  comments  on  the  FEIS  from  the 
Department  of  the  Interior,  two 
Pennsylvania  State  agencies.  Health 
Alternatives  International.  Inc..  the 
Philadelphia  International  Development 
Group,  and  one  individual. 
ALTERNATIVES:  NEPA  requires  Navy  to 
evaluate  a  reasonable  range  of 
alternatives  for  the  disposal  and  reuse  of 
this  Federal  property  In  the  NEPA 
process,  Navy  analyzed  the 
environmental  impacts  of  various 
proposed  land  uses  that  would  result 
from  disposal  of  the  Naval  Base 
property.  Navy  also  evaluated  a  "No 
action"  alternative  that  would  leave  the 
property  in  a  caretaker  status  with  Navy 
maintaining  the  physical  condition  of 
the  property,  providing  a  security  force 
and  making  repairs  essential  to  safety. 

Navy  relied  upon  the  land  uses 
described  in  the  Reuse  Plan  as  the  basis 
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for  its  analysis  of  the  preferred  "action" 
alternative,  which  proposed  a  medium 
intensity  development  of  the  Base.  Navy 
developed  and  analyzed  two  other 
"action"  alternatives  characterized  by 
high  and  low  intensity  development 
scenarios. 

The  first  "action"  alternative,  the 
Reuse  Plan,  divides  the  Naval  Base 
property  into  five  areas.  First,  the 
Shipyard,  located  in  the  western  part  of 
the  Naval  Base,  would  serve  as  the  core 
area  for  manufacturing  and  heavy 
industrial  activities.  The  western  end  of 
the  Shipyard,  containing  Drydocks  3.  4, 
and  5  and  associated  buildings,  would 
be  redeveloped  as  a  private  shipyard 
with  controlled  public  access.  The 
eastern  end  of  the  Shipyard,  containing 
Drydocks  1  and  2,  would  be 
redeveloped  to  permit  those  industrial 
activities  that  require  contact  with  the 
public. 

Second,  the  League  Island  Center, 
located  east  of  the  Shipyard  area 
between  Broad  Street  and  Mustin  Field, 
would  support  a  mix  of  land  uses 
including  administrative  and 
educational,  research  and  development, 
commercial  and  recreational  and  light 
industrial  activities.  The  uses  in  this 
area  would  include  administrative  and 
professional  offices,  educational 
institutions,  light  industrial  activities 
associated  with  research,  bed  and 
breakfast  lodging,  and  restaurants. 

Third,  the  Girard  Point  Industrial 
Park,  located  in  the  northwestern  part  of 
the  Naval  Base,  would  support  the 
property's  industrial  activities  by 
providing  facilities  for  storage  and  large 
scale  distribution  of  materials. 

Fourth,  the  East  End  Commerce  Park, 
located  at  the  eastern  end  of  the  Naval 
Base  on  the  former  Mustin  Field,  would 
support  a  mix  of  land  uses  including 
transportation,  light  and  heavy 
industrial  operations,  research  and 
development,  and  recreational 
activities.  These  uses  could  include  an 
intermodal  railyard,  warehousing,  a 
waterfront  esplanade,  and  passive 
recreation  spaces. 

Fifth,  the  400-unit  Capehart  Housing 
property,  located  about  one  mile 
northwest  of  the  Naval  Base,  would  be 
converted  to  private,  market  rate 
housing.  After  redevelopment,  these 
houses  would  be  sold.  The  net  proceeds 
from  the  sale  would  be  used  to 
capitalize  a  Rental  Assistance 
Endowment  Fund  that  would  provide 
rental  assistance  and  other  support 
services  to  the  City's  homeless 
assistance  providers. 

The  second  "action"  alternative,  the 
Mustin  Field  Retail  Alternative, 
proposed  a  high  intensity  reuse  of  the 
Naval  Base.  Redevelopment  of  the 


Shipyard,  League  Island  Center,  Girard 
Point  Industrial  Park  and  Capehart 
Housing  would  proceed  as  proposed  in 
the  Reuse  Plan,  but  the  eastern  end  of 
the  Naval  Base  would  be  redeveloped 
differently.  A  commercial  services  zone 
featuring  a  regional  shopping  complex 
would  be  developed  on  about  300  acres 
at  Mustin  Field.  This  complex  would  be 
composed  of  a  retail  mall  with 
approximately  two  million  square  feet 
of  space,  specialty  stores  and 
restaurants,  an  entertainment  complex, 
warehouses,  and  centrally  located 
parking  and  access  facilities. 

The  third  "action"  alternative,  the 
Mustin  Field  Natural  Area  Alternative, 
proposed  a  lower  intensity  reuse  of  the 
Naval  Base.  As  in  the  second 
alternative,  redevelopment  of  the 
Shipyard,  League  Island  Center,  Girard 
Point  Industrial  Park  and  Capehart 
Housing  would  proceed  as  proposed  in 
the  Reuse  Plan,  but  the  eastern  end  of 
the  Naval  Base  would  remain 
undeveloped.  The  concrete  runways  of 
Mustin  Field  would  be  allowed  to 
deteriorate  naturally,  and  existing 
vegetation  would  be  permitted  to  grow 
with  little  or  no  maintenance.  The 
enlisted  family  housing  along  the 
Delaware  River  at  the  eastern  end  of  the 
Naval  Base  would  be  demolished.  The 
Mustin  Field  Natiual  Area  Alternative 
also  proposed  a  recreational  zone 
consisting  of  a  waterfront  visitors' 
center  and  esplanade  along  the 
Delaware  River.  This  Natural  Area 
would  be  fenced  to  prevent  illegal 
dumping  and  other  inappropriate  uses. 
ENVIRONMENTAL  IMPACTS:  Navy  analyzed 
the  potential  impacts  of  the  "No  action" 
and  three  "action"  alternatives  for  their 
effects  on  land  use  compatibility, 
socioeconomics,  public  services, 
transportation,  air  quality,  noise, 
cultural  resources,  natural  resources, 
and  generation  of  hazardous  materials. 
This  Record  Of  Decision  focuses  on  the 
impacts  that  would  likely  result  from 
implementation  of  the  Reuse  Plan. 

The  Reuse  Plan's  proposed  use  of 
land  would  be  consistent  and 
compatible  with  die  existing  uses  of 
adjacent  land  in  South  Philadelphia, 
because  the  area  around  the  Naval  base 
contains  primarily  industrial  activities. 
The  Reuse  Plan's  proposal  for 
redevelopment  of  the  Capehart  Housing 
would  not  have  any  adverse  impact, 
because  this  property  would  continue  to 
be  used  for  housing. 

The  Reuse  Plan  would  not  result  in 
any  significant  adverse  socioeconomic 
impacts.  Indeed,  the  Plan  forecasts  new 
direct  employment  opportunities  in  the 
range  of  15,700  jobs  and  secondary 
employment  of  more  than  20,000  jobs. 


The  Reuse  Plan  projects  that,  at  full 
build-out.  the  property  will  generate 
wage  tax  revenues  of  about  S21.5 
million  and  real  property  tax  revenues 
of  about  $19.2  million. 

Under  the  Reuse  Plan,  the  City  will 
sell  the  Capehart  Housing  on  the  open 
market.  The  release  of  these  housing 
units  could  have  an  adverse  impact  on 
real  estate  property  values  in  South 
Philadelphia.  Thus,  to  mitigate  this 
impact,  the  City  will  develop  a  phased 
marketing  plan  that  would  not  cause  a 
decrease  in  property  values  in  the 
surrounding  neighborhoods. 

The  Reuse  Plan  would  not  cause  any 
significant  adverse  impact  on 
community  services.  It  will  be  necessary 
to  expand  the  service  area  for  South 
Philadelphia  emergency  and  medical 
service  providers,  but  the  response 
times  will  remain  within  five  to  ten 
minutes. 

Implementation  of  the  Reuse  Plan 
would  generate  an  increase  in  traffic. 
There  would  be  10,395  more  peak 
morning  trips  and  12,417  more  peak 
afternoon  trips  than  would  be  expected 
under  the  "No  action"  alternative. 
Additionally,  the  Plan  would  have 
various  impacts  on  traffic  in  the 
surrounding  roadway  network  during 
commuting  periods. 

In  response,  the  City  has  proposed  to 
change  traffic  patterns  for  the  following 
intersections:  Interstate  Highway  95 
(North)  at  Broad  Street;  Interstate 
Highway  95  (South)  as  Broad  Street;  and 
Penrose  Avenue  at  26th  Street.  The  City 
has  also  proposed  to  build  two  new 
access  points  to  the  Naval  Base  at 
Christopher  Columbus  Boulevard  and  at 
Darien  Street.  Nevertheless,  the 
intersection  of  Interstate  Highway  95 
and  Broad  Street  and  the  intersection  of 
Packer  Avenue  and  Darien  Street  would 
experience  significant  increased  traffic 
that  will  require  roadway  improvements 
beyond  those  already  identified  by  the 
City. 

The  Reuse  Plan  would  not  result  in 
any  significant  impacts  to  air  quality.  As 
a  result  of  the  projected  increase  in 
traffic,  carbon  monoxide  levels  would 
be  higher  from  activities  in  the  Reuse 
Plan  that  in  the  "No  action"  alternative. 
There  would  not,  however,  be  any 
violations  of  the  one-hour  and  eight- 
hour  National  Ambient  Air  Quality 
Standards  for  carbon  monoxide. 

There  would  not  be  any  significant 
impacts  from  noise.  The  existing  noise 
levels  on  the  property  are  dominated  by 
industrial  activities.  The  existing  noise 
levels  in  nearby  residential  and 
recreational  areas  are  high  and  typical  of 
urban  neighborhoods.  While  the  Reuse 
Plan  would  slightly  increase  noise 
levels  along  Pattison  Avenue  at 


Roosevelt  Park  and  along  parts  of  Broad 
Street  during  peak  traffic  hours,  most 
areas  would  experience  noise  increases 
that  would  be  barely  perceptible. 
Measured  against  the  levels  identified  as 
acceptable  in  Section  10-400  of  the 
Philadelphia  Municipal  Code,  the  noise 
levels  generated  by  the  Reuse  Plan  are 
not  significant. 

There  are  two  historic  districts  that 
are  eligible  for  listing  on  the  National 
Register  of  Historic  places.  These  two 
districts  are  located  in  the  western  part 
of  the  Naval  Base.  The  Reuse  Plan 
would  adversely  affect  buildings  in  this 
historic  districts.  Accordingly,  on  March 
23,  1997,  Navy,  the  Pennsylvania  State 
Historic  Preservation  Officer,  and  the 
Advisory  Council  on  Historic 
Preservation  entered  into  a 
Programmatic  Agreement  (PA) 
concerning  these  structures.  The  PA 
establishes  a  framework  for  applying 
restrictive  covenants  that  require 
consultation  between  the  owner  of  the 
Naval  Base  property  and  the 
Pennsylvania  State  Historic  Preservation 
Officer  before  demolition  or  alteration  of 
historic  buildings  and  structures  and 
before  alteration  of  the  historic  districts. 
The  City  of  Philadelphia  concurred  with 
this  Agreement  on  April  8,  1997. 

No  significant  impact  on  biological 
resources  would  result  from  the  Reuse 
Plan.  The  Naval  Base  has  been  fully 
developed,  and  few  natural  features 
remain.  While  some  vegetative  areas 
would  be  lost  in  the  redevelopment,  the 
habitat  loss  is  not  unique  to  the  Naval 
Base  and  can  readily  be  found 
elsewhere  along  the  Delaware  River. 

There  are  two  endangered  species  that 
are  listed  on  the  Federal  endangered 
species  list  and  present  at  the  Naval 
Base.  A  pair  of  peregrine  falcons  nest  in 
the  Interstate  Highway  95  bridge  that 
crosses  the  Naval  Base,  and  the 
shortnose  sturgeon  has  been  observed  in 
the  Delaware  River.  Navy  has  informally 
consulted  with  the  United  States  Fish  & 
Wildlife  Service  and  will  place  a  Notice 
in  the  conveyance  document  that 
describes  actions  recommended  by  the 
Department  of  the  Interior  to  minimize 
impacts  to  the  nesting  falcons. 
Similarly,  Navy  will  place  a  Notice  in 
the  conveyance  document  that  the 
shortnose  sturgeon  may  be  present  in 
the  Delaware  River. 

The  eastern  end  of  the  Naval  Base 
contains  about  26  acres  of  freshwater 
wetlands.  The  Reuse  Plan's  proposed 
construction  of  an  intermodal  railyard, 
industrial  facilities,  and  warehouses 
may  disturb  or  eliminate  these 
wetlands.  Thus,  the  acquiring  entity 
will  be  required  to  obtain  permits  from 
the  United  States  Army  Corps  of 
Engineers  and  the  Pennsylvania 


Department  of  Enviroiunental  Protection 
in  accordance  with  Section  404  of  the 
Federal  Water  Pollution  Control  Act 
(FWPCA),  33  U.S.C.  1344,  and  from  the 
Pennsylvania  Department  of 
Enviroimiental  Protection  in  accordance 
with  the  Regulations  Governing  Dam 
Safety  and  Water  Management,  25  Pa. 
Code  Section  105  et  seq.  The  stringent 
requirements  of  these  laws  should 
provide  adequate  mitigation  for  the  loss 
of  weUands. 

About  90  percent  of  the  Naval  Base 
property  lies  within  the  100-year 
floodplain.  The  remaining  10  percent 
lies  between  the  100-year  and  500-year 
floodplains.  Therefore,  any  construction 
arising  out  of  implementation  of  the 
Reuse  Plan  would  likely  affect  the 
floodplain.  Much  of  the  Naval  Base  is 
already  developed  with  waterfront 
industrial  uses  that  have  been  active  for 
more  than  100  years.  Nevertheless,  in 
accordance  with  Executive  Order  11988, 
Floodplain  Management,  dated  May  24, 
1977,  N^vy  will  place  a  Notice  in  the 
conveyance  document  that  describes 
those  uses  that  are  restricted  under 
Federal,  State,  and  local  floodplain 
regulations. 

Implementation  of  the  Reuse  Plan 
would  not  result  in  any  significant 
impacts  on  surface  waters.  All  new 
construction  and  any  alteration  of  land 
must  conform  to  the  treatment  and 
runoff  control  requirements  of  the 
Permsylvania  Department  of 
Enviroimiental  Protection  as  set  forth  at 
25  Pa.  Code  Section  102.4.  Additionally, 
under  FWPCA,  33  U.S.C.  1251  et  seq.. 
any  new  source  of  wastewater  discharge 
would  be  required  to  comply  with  the 
National  Pollutant  Discharge 
Elimination  System  Program. 

Historically,  large  quantities  of 
hazardous  waste  were  generated  at  the 
Naval  Base.  As  a  consequence,  fifteen 
Installation  Restoration  sites  have  been 
established  and  are  undergoing  study  or 
cleanup.  Navy  is  responsible  for 
remediating  these  sites.  Other  hazardous 
waste  cleanup  and  remediation  actions, 
including  the  closure  or  removal  of 
underground  storage  tanks,  abatement  of 
friable  and  accessible  asbestos,  and 
removal  of  PCB  transformers,  are  also 
underway  throughout  the  Naval  Base. 

No  significant  adverse  impacts  would 
be  caused  by  the  hazardous  materials 
and  hazardous  waste  that  may  be 
generated  by  the  Reuse  Plan.  Those 
Navy  activities  that  will  remain  on  the 
Naval  Base  will  generate  less  hazardous 
substances  than  when  the  Shipyard  was 
fully  operational.  The  nature  and 
amount  of  hazardous  waste  that  would 
result  from  implementation  of  the  Reuse 
Plan  depends  upon  the  nature  and 
extent  of  future  redevelopment  at  the 


Naval  Base.  Those  whose  use  hazardous 
materials  will  be  subject  to  inspection 
by  the  Philadelphia  Fire  Department  in 
accordance  with  the  Worker  and 
Community  Right-to- Know  Act.  35  P.S. 
Section  7312,  and  will  be  required  to 
submit  information  concerning  their  use 
of  hazardous  materials  by  the 
Permsylvania  Department  of 
Environmental  Protection's  regulations, 
set  forth  at  34  Pa.  Code  Section  301  et 
seq. 

Navy  also  analyzed  the  impacts  on 
low-income  and  minority  populations 
pursuant  to  Executive  Order  12898, 
Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,  reprinted  in  42  U.S.C.  4321 
note.  There  would  be  no 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority  and  low  income 
populations.  All  groups  would 
experience  equally  any  impact  related  to 
reuse  of  the  Navy  Base  property  within 
the  regional  population. 
MITIGATION:  Implementation  of  Navy's 
decision  to  dispose  of  the  Naval  Base 
does  not  require  Navy  to  perform  any 
mitigation  measures.  The  FEIS 
identified  and  discussed  the  actions  that 
would  be  necessary  to  mitigate  impacts 
associated  with  reuse  and 
redevelopment.  The  acquiring  entity, 
under  the  direction  of  Federal.  State  and 
local  agencies  with  regulatory  authority 
over  protected  resources,  will  be 
responsible  for  implementing  necessary 
mitigation  measures  The  historic 
property  will  be  protected  by  the  use  of 
restrictive  covenants  in  the  deed 
conveying  the  property. 
COMMENTS  RECEIVED  ON  THE  FEIS:  In 
response  to  the  FEIS.  Navy  received 
comments  from  the  United  States 
Department  of  the  Interior,  the 
Permsylvania  Game  Commission,  the 
Pennsylvania  Human  Relations 
Commission,  Health  Alternatives 
International,  Inc.,  the  Philadelphia 
International  Development  Group,  and 
one  private  citizen. 

The  Department  of  the  Interior 
expressed  concern  about  the  protection 
of  wetiands,  loss  of  habitat,  and  public 
access  for  recreational  use  of  the  Naval 
Base.  Interior  also  favored  the  Mustin 
Field  Natural  Area  Alternative.  Navy 
will  place  a  Notice  in  the  conveyance 
document  identifying  the  location  and 
extent  of  wetiands  that  exist  on  the 
Naval  Base. 

The  Pennsylvania  Game  Commission 
expressed  concern  about  the  potential 
effect  on  the  peregrine  falcon  arising  out 
of  reuse  of  the  Naval  Base.  Navy  will 
place  a  Notice  in  the  conveyance 
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document  describing  the  Department  of 
the  Interior's  recommendations  for 
minimizing  impacts  on  the  nesting 
falcons. 

In  its  comment  on  the  DEIS,  the 
Pennsylvania  Human  Relations 
Commission  asked  Navy  to  address 
methods  of  monitoring  compliance  with 
civil  rights  laws  in  the  future  marketing 
of  the  Capehart  Housing.  The 
Commission's  comment  on  the  FEIS 
stated  that  Navy  had  adequately 
addressed  this  issue. 

Health  Alternatives  International.  Inc. 
asked  that  the  acquiring  endty  convert 
a  building  for  use  as  a  center  for 
volunteers  who  would  coordinate 
educational  outreach  to  the  community. 
It  also  requested  continued  operation  of 
the  child  care  center  and  recreational 
facilities.  Navy  has  provided  these 
requests  to  the  Local  Redevelopment 
Authority  for  its  consideration. 

A  private  entity,  the  Philadelphia 
International  Development  Group 
(PIDG).  suggested  that  the  eastern  part  of 
the  Base  should  be  redeveloped  as  a 
mixed  use  property  that  would  provide 
commercial,  retail,  entertainment  and 
manufacturing  activities  similar  in 
nature,  extent,  and  impact  to  the  Mustin 
Field  Retail  Alternative.  Navy  also 
provided. PIDG's  proposal  to  the  LRA  for 
its  consideration. 

One  private  citizen  expressed  concern 
about  the  effects  of  reuse  and 
redevelopment  on  community  and 
emergency  services  in  South 
Philadelphia.  This  citizen  was  also 
concerned  about  the  traffic  congestion 
that  could  occur  during  a  "triple  event", 
described  as  simultaneous  public  events 
at  three  nearly  athletic  facilities,  i.e.. 
Veterans  Stadium,  the  Spectrum,  and 
the  Core  States  Center.  Navy  concluded 
that  there  is  sufficient  response  time 
and  that  there  are  adequate  facilities  for 
reasonably  foreseeable  emergencies. 
Additionally,  the  City  regards  the 
possibility  of  "triple  event"  traffic 
congestion  as  unlikely. 
REGULAHONS  GOVERNING  THE  DISPOSAL 
DECISION:  Since  the  proposed  action 
contemplates  a  disposal  action  under 
the  Defense  Base  Closure  and 
Realignment  Act  of  1990  (DBCRA), 
Public  Law  101-510.  10  U.S.C.  2687 
note.  Navy's  decision  was  based  upon 
the  environmental  analysis  in  the  FEIS 
and  application  of  the  standards  set 
forth  in  DBCRA.  the  Federal  Property 
Management  Regulations  (FPMR),  41 
CFR  Part  101-47,  and  the  Department  of 
Defense  Rule  on  Revitalizing  Base 
Closure  Communities  and  Community 
Assistance  (DoD  Rule),  32  CFR  Parts  90 
and  91. 

Section  101-47.303-1  of  the  FPMR 
requires  that  the  disposal  of  Federal 


property  benefit  the  Federal 
Government  and  constitute  the  highest 
and  best  use  of  the  property.  Section 
101-47.4909  of  the  FPMR  defines  the 
"highest  and  best  use"  as  that  use  to 
which  a  property  can  be  put  that 
produces  the  highest  monetary  retiun 
from  the  property,  promotes  its 
maximum  value,  or  serves  a  public  or 
institutional  purpose.  The  "highest  and 
best  use"  determination  must  be  based 
upon  the  property's  economic  potential, 
qualitative  values  inherent  in  the 
property,  and  utilization  factors 
affecting  land  use  such  as  zoning, 
physical  characteristics,  other  private 
and  public  uses  in  the  vicinity, 
neighboring  improvements,  utility 
services,  access,  roads,  location,  and 
environmental  and  historical 
considerations. 

After  Federal  property  has  been 
conveyed  to  non- Federal  entities,  the 
property  is  subject  to  local  land  use 
regulations,  including  zoning  and 
subdivision  regulations,  and  building 
codes.  Urdess  expressly  authorized  by 
statute,  the  disposing  Federal  agency 
cannot  restrict  the  future  use  of  surplus 
Government  property.  As  a  result,  the 
local  community  exercises  substantial 
control  over  future  use  of  the  property. 
For  this  reason,  local  land  use  plans  and 
zoning  effect  determination  of  the 
highest  and  best  use  of  surplus 
Government  property. 

The  DBCRA  ducted  the 
Administrator  of  the  General  Services 
Administration  (GSA)  to  delegate  to  the 
Secretary  of  Defense  authority  to 
transfer  and  dispose  of  base  closure 
property.  Section  2905(b)  of  DBCRA 
directs  the  Secretary  of  Defense  to 
exercise  this  authority  in  accordance 
with  GSA's  property  disposal 
regulations,  set  forth  at  Sections  101- 
47.1  through  101-47.8  of  the  FPMR.  By 
letter  dated  December  20,  1991.  the 
Secretary  of  Defense  delegated  the 
authority  to  transfer  and  dispose  of  base 
closure  property  closed  under  DBCRA 
to  the  Secretaries  of  the  Military 
Departments.  Under  this  delegation  of 
authority,  the  Secretary  of  the  Navy 
must  follow  FPMR  procedures  for 
screening  and  disposing  of  real  property 
when  implementing  base  closures.  Only 
where  Congress  has  expressly  provided 
additional  authority  for  disposing  of 
base  closure  property,  e.g.,  the  economic 
development  conveyance  authority 
established  in  1993  by  Section 
2905(b)(4)  of  DBCRA.  may  Navy  apply 
disposal  procedures  other  than  the 
FPMR's  prescriptions. 

In  Section  2901  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1994.  Public  Law  103-160. 
Congress  recognized  the  economic 


hardship  occasioned  by  base  closures, 
the  Federal  interest  in  facilitating 
economic  recovery  of  base  closure 
communities,  and  the  need  to  identify 
and  implement  reuse  and 
redevelopment  of  property  at  closing 
installations.  In  Section  2903(c)  of 
Public  Law  103-160,  Congress  directed 
the  Military  Departments  to  consider 
each  base  closure  community's 
economic  needs  and  priorities  in  the 
property  disposal  process.  Under 
Section  2905(b)(2)(E)  of  DBCRA,  Navy 
must  consult  with  local  communities 
before  it  disposes  of  base  closure 
property  and  must  consider  local  plans 
developed  for  reuse  and  redevelopment 
of  the  surplus  Federal  property. 

The  Department  of  Defense's  goal,  as 
set  forth  in  Section  90.4  of  the  DoD 
Rule,  is  to  help  base  closure 
communities  achieve  rapid  economic 
recovery  through  expeditious  reuse  and 
redevelopment  of  the  assets  at  closing 
bases,  taking  into  consideration  local 
market  conditions  and  locally 
developed  reuse  plans.  Thus,  the 
Department  has  adopted  a  consultative 
approach  with  each  community  to 
ensure  that  property  disposal  decisions 
consider  the  Local  Redevelopment 
Authority's  reuse  plan  and  encourage 
job  creation.  As  a  part  of  this 
cooperative  approach,  the  base  closure 
community's  interests,  e.g.,  reflected  in 
its  zoning  for  the  area,  play  a  significant 
role  in  determining  the  range  of 
alternatives  considered  in  the 
environmental  analysis  for  property 
disposal.  Furthermore,  Section 
91.7(d)(3)  of  the  DoD  Rule  provides  that 
the  Local  Redevelopment  Authority's 
plan  generally  will  be  used  as  the  basis 
for  the  proposed  disposal  action. 

The  Federal  Property  and 
Administrative  Services  Act  of  1949,  40 
U.S.C.  484,  as  implemented  by  the 
FPMR,  identifies  several  mechanisms 
for  disposing  of  siu^jIus  base  closure 
property:  by  public  benefit  conveyance 
(FPMR  Sec.  110-^7.303-2);  by 
negotiated  sale  (FPMR  Sec.  101-47.304- 
8);  and  by  competitive  sale  (FPMR  101- 
47.304-7).  Additionally,  in  Section 
2905(b)(4),  the  DBCRA  established 
economic  development  conveyances  as 
a  means  of  disposing  of  surplus  base 
closure  property.  The  selection  of  any 
particular  method  of  conveyance  merely 
implements  the  Federal  agency's 
decision  to  dispose  of  the  property. 
Decisions  concerning  whether  to 
undertake  a  public  benefit  conveyance 
or  an  economic  development 
conveyance,  or  to  sell  property  by 
negotiation  or  by  competitive  bid  are 
committed  by  law  to  agency  discretion. 
Selecting  a  method  of  disposal 
implicates  a  broad  range  of  factors  and 


rests  solely  within  the  Secretary  of  the 
Navy's  discretion. 

CONCLUSION:  The  Reuse  Plan  prepared 
by  the  City  of  Philadelphia  is  consistent 
with  the  prescriptions  of  the  FPMR  and 
Section  90.4  of  the  DoD  Rule.  The  LRA 
has  determined  in  its  Reuse  Plan  that 
the  property  should  be  used  for  several 
purposes  including  light  and  heavy 
industrial,  manufacturing, 
administrative,  research  and 
development,  educational,  intermodal 
transportation,  and  waterfront 
commercial  and  industrial  activities. 
The  property's  location,  physical 
characteristics,  and  existing 
infrastructure,  as  well  as  the  current 
uses  of  adjacent  property,  make  it ' 
appropriate  for  the  proposed  uses. 

The  Reuse  Plan  responds  to  local  and 
regional  economic  conditions,  promotes 
rapid  economic  recovery  from  the 
impact  of  the  Base's  closure,  and  is 
consistent  with  President  Clinton's 
Five-Part  Plan  for  revitalizing  base 
closure  communities,  which  emphasizes 
local  economic  redevelopment  of  the 
closing  military  facility  and  creation  of 
new  jobs  as  the  means  to  revitalize  these 
communities.  32  CFR  Parts  90  and  91, 
59  FR  16123  (1994).  The  acquiring 
entity,  under  the  direction  of  Federal, 
State  and  local  agencies  with  regulatory 
authority  over  protected  resources,  will 
be  responsible  for  implementing 
necessary  mitigation  measures. 

Although  the  "No  action"  alternative 
has  less  potential  for  causing  adverse 
environmental  impacts,  that  alternative 
would  not  alleviate  the  economic 
hardship  that  Congress  expressly 
recognized  as  accompanying  base 
closures.  It  woidd  not  foster  local 
economic  redevelopment  of  the  Naval 
Base  property  and  would  not  create  new 
jobs.  Additionally,  it  would  not  take 
advantage  of  the  property's  location, 
physical  characteristics,  and 
infrastructure  or  the  current  uses  of 
adjacent  property. 

Accordingly,  Navy  will  dispose  of 
Naval  Base  Philadelphia  in  a  manner 
that  is  consistent  with  the  City  of 
Philadelphia's  Reuse  Flan  for  the 
property. 

Dated:  June  26,  1997. 
WiUiam  ).  Cassidy,  Jr., 

Deputy  Assistant  Secretary  of  the  Navy 
(Conversion  and  Redevelopment). 
[FR  Doc.  97-17901  Filed  7-8-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDANo.:84.132A-4] 

Centers  for  Independent  Living;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1997 

Purpose  of  Program 

This  program  provides  support  for 
planning,  conducting,  administering, 
and  evaluating  centers  for  independent 
living  (centers)  that  comply  with  the 
standards  and  assurances  in  secUon  725 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (Act),  consistent  with  the  State 
plan  for  establishing  a  statewide 
network  of  centers.  Centers  are 
consumer-controlled,  community-based, 
cross-disability,  nonresidential,  private 
nonprofit  agencies  that  are  designed  and 
operated  within  local  communities  by 
individuals  with  disabilities  and 
provide  an  array  of  independent  living 
(IL)  services. 

Eligible  Applicants 

To  be  eligible  to  apply,  an  applicant 
must  be  a  consumer-controlled, 
community-based,  cross-disability, 
nonresidential,  private  nonprofit  agency 
as  defined  in  34  CFR  364.4;  have  the 
power  and  authority  to  meet  the 
requirements  in  34  CFR  366.2(a)(1);  be 
able  to  plan,  conduct,  administer,  and 
evaluate  a  center  for  independent  living 
consistent  with  the  requirements  of 
section  725  (b)  and  (c)  of  the  Act  and 
Subparts  F  and  G  of  34  CFR  Part  366; 
and  either — (1)  not  currently  be 
receiving  funds  under  Part  C  of  Chapter 
1  of  Title  VII  of  the  Act;  or  (2)  propose 
the  expansion  of  an  existing  center 
through  the  establishment  of  a  separate 
and  complete  center  (except  that  the 
governing  board  of  the  existing  center 
may  serve  as  the  governing  board  of  the 
new  center)  in  a  different  geographical 
locadon.  Eligibility  under  this 
competition  is  limited  to  enUties  that 
meet  the  requirements  of  34  CFR  366.24 
and  propose  to  serve  areas  that  are 
unserved  or  underserved  in  the  States 
and  territories  listed  under  Available 
Funds. 

Supplementary  Information:  The 
current  grantee  under  this  program  that 
is  eligible  for  a  grant  under  the  statute 
has  withdrawn  its  application. 
Therefore,  the  funds  are  available  to 
other  applicants. 

Deadline  for  Transmittal  of 
Applications:  Augasl  15.  1997. 

Deadline  for  Intergovernmental 
Review:  September  29.  1997. 

Applications  Available:  ]u\y  9,  1997. 

Available  Funds:  $431,691  as 
distributed  in  the  following  manner: 

South  Carolina  $431,691. 


Estimated  Range  of  Awards: 
$100,000-431,691. 

Estimated  Number  of  Awards:  1—4  per 
eligible  State. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  and  96;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Parts  364  and 
366. 

For  Applications  or  Further 
Information  Contact:  John  Nelson,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
3326  Switzer  Building.  Washington, 
D.C.  20202-2741.  Telephone  (202)  205- 
9362.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  downloaded 
from  the  Rehabilitation  Services 
Administration's  electronic  bulletin 
board,  telephone  (202)  205-5574  (2400 
bps)  and  (202)  205-9950  (9600  bps)  or 
from  the  World  Wide  Web  (at  http:// 
w^ww. ed.gov/offices/OSERS/RSA/ 
rsakits.html);  and  can  be  viewed  on  the 
Department's  electronic  bulletin  board 
(ED  Board),  telephone  (202)  260-9950; 
on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  applicaUon  notice 
for  this  competition  is  the  notice 
published  in  the  Federal  Register. 

Program  Authority:  29  U.S.C.  721  (c)  and 
(e)  and  796(0- 

Dated:  July  2,  1997. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  97-17802  Filed  7-8-97;  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Disposal  of  Spent  Nuclear  Fuel  and 
High-level  Radioactive  Waste  at  Yucca 
Mountain 

agency:  Office  of  Civilian  Radioacdve 

Waste  Management,  Department  of 

Energy. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  Energy 
(DOE)  is  annoimcing  the  availability  of 
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the  "Summary  of  Public  Scoping 
Comments  Related  to  the  Environmental 
Impact  Statement  for  a  Geologic 
Repository  for  the  Disposal  of  Spent 
Nuclear  Fuel  and  High-level  Radioactive 
Waste  at  Yucca  Mountain,  Nye  County, 
Nevada"  (hereafter  referred  to  as  the 
comment  summary  document). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  R.  Dixon,  Environmental  Impact 
Statement  (EIS)  Project  Manager,  Yucca 
Mountain  Site  Characterization  Office, 
Office  of  Civilian  Radioactive  Waste 
Management,  U.S.  Department  of 
Energy,  1180  Town  Center  Drive,  MS/ 
010,  Las  Vegas,  Nevada  89134,  1-800- 
967-3477. 

SUPPLEMENTARY  INFORMATION:  DOE  is 
preparing  an  EIS  pursuant  to  the 
Nuclear  Waste  Policy  Act,  as  amended 
(NWPA),  for  a  geologic  repository  for 
the  disposal  of  spent  nuclear  fuel  (SNF) 
and  high-level  radioactive  waste  (HLW) 
at  Yucca  Mountain,  Nye  County, 
Nevada.  On  August  7.  1995  DOE 
published  a  notice  of  intent  (60  FR 
40164)  encouraging  the  general  public, 
Federal  agencies,  state  and  local 
government  agencies.  Native  American 
tribal  organizations,  public  interest 
groups,  transportation  interests,  and 
industry  and  utility  organizations  to 
participate  in  the  scoping  process  for 
the  EIS.  DOE  held  fifteen  public  scoping 
meetings  across  the  country  between 
August  29  and  October  24,  1995  to 
allow  interested  parties  the  opportunity 
to  present  oral  and  written  comments. 
As  mentioned  in  the  notice  of  intent, 
although  the  120-day  scoping  period 
closed  on  December  5,  1995,  EKDE  will 
consider  comments  received  after  that 
date  to  the  extent  practicable.  EXDE 
welcomes  such  comments,  which  may 
be  submitted  in  writing  to  Ms.  Dixon  at 
the  address  above.  Alternatively, 
comments  may  also  be  submitted 
through  the  internet  and  e-mail 
addresses  identified  in  the 
"Availability"  discussion  below. 

Shortly  after  the  scoping  period 
closed,  funding  to  continue  the  Nationai 
Environmental  Policy  Act  (NEPA) 
process  waS'discontinued  in  accordance 
with  Fiscal  Year  1996  budgetary 
reductions,  until  October  1,  1996  (the 
beginning  of  Fiscal  Year  1997).  During 
the  interim,  on  July  9,  1996,  to  simplify 
the  EXDE  NEPA  process,  reduce  cost,  and 
save  time,  DOE  published  a  final  rule 
(61  FR  36222)  eliminating  the 
requirement  in  its  new  regulations  to 
prepare  implementation  plans.  The 
elimination  of  this  requirement, 
however,  did  not  affect  the  requirement 
to  consider  public  scoping  comments 
and  factor  them  into  the  preparation  of 
the  EIS. 


Although  not  required  to  do  so,  DOE 
has  prepared  a  comment  summary 
document  to  inform  the  public  of  the 
results  of  the  scoping  process.  The 
comment  summary  document 
summarizes  and  categorizes  comments 
received  during  the  public  scoping 
process  into  issue  areas,  and  discusses 
how  these  issue  areas  will  be  addressed 
in  the  EIS. 

As  discussed  in  the  Notice  of  Intent 
to  prepare  the  EIS  (60  FR  40164),  the 
NWPA  directs  DOE  to  evaluate  the 
suitability  of  the  Yucca  Mountain  site  as 
a  potential  site  for  a  geologic  repository 
for  the  disposal  of  SNF  and  HLW.  If  the 
Secretary  of  Energy  determines  that  the 
Yucca  Mountain  site  is  suitable,  the 
Secretary  may  then  recommend  that  the 
President  approve  the  site  for 
development  of  a  repository.  Under  the 
NWPA,  any  such  recommendation  is 
considered  a  major  Federal  action  and 
must  be  accompanied  by  a  final  EIS. 
The  NWPA  states  that  the  EIS  need  not 
consider  the  need  for  a  repository, 
alternatives  to  geologic  disposal,  or 
alternative  sites  to  the  Yucca  Mountain 
site.  Therefore,  as  described  in  the 
Notice  of  Intent,  the  proposed  action 
would  be  to  construct,  operate,  and 
eventually  close  a  repository  at  Yucca 
Mountain  for  the  geologic  disposal  of 
commercial  and  DOE-owned  SNF  and 
HLW. 

SNf  and  HLW  generate  heat  as  a 
result  of  radioactive  decay.  The  amount 
of  heat  generated  is  important  because 
of  its  potential  for  changing  the  long- 
term  performance  characteristics  of  a 
repository.  The  amount  of  heat  in  a 
repository,  or  "thermal  load",  can  be 
controlled  by  varying  how  densely  SNF 
or  HLW  is  placed  in  a  repository,  as 
well  as  by  selective  placement  of  fuels 
that  have  different  ages.  Packing  SNF 
and  HLW  packages  closely  together 
would  generate  an  upper  range  of 
repository  teimperatures.  In  contrast, 
packing  SNF  and  HLW  farther  apart 
would  generate  a  lower  range  of 
repository  temperatures.  DOE  has 
identified  three  implementation 
alternatives,  based  on  thermal  load 
objectives,  that  would  implement  the 
proposed  action.  The  EIS  will  therefore 
evaluate  three  thermal  load  ranges:  High 
Thermal  Load  (emplacement  of  greater 
than  80  Metric  Tons  of  Heavy  Metal 
(MTHM)  SNF  and  HLW  per  acre);  Low 
Thermal  Load  (less  than  40  MTHM  per 
acre);  and  Intermediate  Thermal  Load 
(between  40  and  80  MTHM  per  acre). 
For  each  of  these  implementation 
alternatives,  DOE  will  include  an 
evaluation  of  different  SNF  and  HLW 
packaging  and  transportation  options. 

Under  the  NWPA  DOE  is  prohibited 
from  emplacing  more  than  70,000 


MTHM  of  SNF  and  HLW  in  the  first 
repository  until  such  time  as  a  second 
repository  is  in  operation.  Many 
comments  received  during  the  scoping 
process  requested  that  the  EIS  evaluate 
not  only  the  disposal  of  70,000  MTHM 
of  SNF  and  HLW,  but  also  the  disposal 
of  all  existing  and  projected  SNF  and 
HLW.  In  addition,  commentors  noted 
that  in  recent  planning  and  NEPA 
documents,  DOE  has  indicated  that 
other  waste  types,  such  as  commercial 
Greater-than-Class  C  low-level  waste, 
may  require  permanent  isolation  in  a 
geologic  repository,  and  therefore 
should  also  be  considered  as  candidates 
for  disposal  in  this  EIS. 

As  discussed  in  the  comment 
summary  document,  the  EIS  will 
continue  to  evaluate  the  proposed 
action  and  three  thermal  load 
implementation  alternatives,  as  well  as 
a  no  action  alternative.  The  no  action 
alternative  will  include  the  termination 
of  site  characterization  activities  at 
Yucca  Mountain  and  the  continued 
accumulation  of  SNF  and  HLW  at 
commercial  storage  sites  and  EKDE 
facilities.  In  addition,  based  on  the 
scoping  comments  received,  DOE  is  also 
considering  including  an  analysis  of  the 
incremental  environmental  impacts 
from  the  disposal  of  all  existing  and 
projected  SNF  and  HLW,  and  other 
highly  radioactive  waste  types  that  may 
require  permanent  isolation,  even 
though  disposal  at  Yucca  Mountain  of 
some  of  these  materials  is  not  explicitly 
authorized. 

Availability 

The  comment  summary  document 
will  be  distributed  for  information 
purposes  to  those  individuals,  agencies. 
Native  American  tribal  organizations, 
and  public  interest  groups  who  have 
requested  that  they  receive  copies  of 
ElS-related  information.  Copies  of  the 
comment  summary  document  may  be 
obtained  by  phone  (1-800-967-3477, 
9:00  a.m. — 8:00  p.m.,  Monday — Friday, 
Eastern  Time),  by  faxed  request  (1-800- 
967-0739).  from  the  internet  at  Uniform 
Resource  Locator  address  http:// 
ww^v. ymp.gov  under  the  listing  entitled 
"Environmental  Impact  Statement,"  and 
by  e-mail  by  sending  a  request  to 
ymp eisr@notes.ymp.gov. 

Copies  of  the  comment  summary 
document  also  are  available  for 
inspection  during  normal  business 
hours  at  the  following  public  reading 
rooms. 
Inyo  County,  139  North  Edwards,  P.O. 

Drawer  L,  Independence,  CA  93526. 

Attn:  Brad  Mettam  (619)  872-2913 
Oakland  Operations  Office,  U.S. 

Department  of  Energy,  Public  Reading 

Room— EIC,  1301  Clay  Street,  Room 
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700N,  Oakland,  CA  94612-5208.  Attn: 
Lauren  Noble  (510)  637-1762 

National  Renewable  Energy  Laboratory, 
Public  Reading  Room,  1617  Cole 
Blvd.,  Golden,  CO  80401.  Attn:  Nancy 
Greer  (303)  275-^030 

Rocky  Flats  Field  Office,  U.S. 
Department  of  Energy,  Public  Reading 
Room,  Front  Range  Community- 
College  Library,  Room  B1103,  3645 
West  112th  Avenue.  Westminster,  CO 
80030.  Attn:  Susan  Barron  (303)  469- 
4435 

Atlanta  Support  Office,  U.S.  Department 
of  Energy,  Public  Reading  Room,  730 
Peachtree  Street,  Suite  876,  Atlanta, 
GA  30308-1212.  Attn:  Nancy  Mays  or 
Laura  Nicholas  (404)  347-2420 

Southeastern  Power  Administration, 
U.S.  Department  of  Energy,  Legal 
Library,  Samuel  Elbert  Building,  2 
South  Public  Square,  Elberton,  GA 
30635-2496.  Attn:  Joel  W.  Seymour  or 
Carol  M.  Franklin  (706)  213-3800 

Boise  State  University  Library, 
Government  Documents,  1910 
University  Ave.,  P.O.  Box  46,  Boise, 
ID  83707-0046.  Attn:  Adrien  Taylor 
(208) 385-1621 

Idaho  Operations  Office,  U.S. 
Department  of  Energy,  Public  Reading 
Room,  1776  Science  Center  Drive, 
Idaho  Falls,  ID  83401.  Attn:  Brent 
Jacobson  (208) 526-1144 

Chicago  Operations  Office,  Document 
Department,  University  of  Illinois, 
Chicago,  801  South  Morgan  Street. 
Chicago,  IL  60607.  Attn:  John  Shuler 
(312) 996-2738 

Strategic  Petroleum  Reserve  Project 
Management  Office,  U.S.  Department 
of  Energy.  SPRMO/SEB  Reading 
Room,  900  Commerce  Road,  East, 
New  Orleans,  LA  70123.  Attn:  Ulysses 
Washington  (504)  734-4243 

Churchill  County,  190  West  1st  Street. 
Fallon,  NV  89406.  Attn:  Alan  Kalt 
(702)423-5136 

Clark  County,  500  S.  Grand  Central 
Parkway,  #3012,  P.O.  Box  551751,  Las 
Vegas,  NV  89155-1751.  Attn:  Dennis 
Bechtel  (702)  455-5175 

Esmeralda  County,  Public  Reading 
Room,  Commissioner's  Office,  P.O. 
Box  517.  Goldfield,  NV  89013.  Attn: 
Susan  Dudley  (702)  485-3461 

Eureka  County.  1012  Moiu-oe  Street, 
P.O.  Box  714,  Eureka.  NV  89316.  Attn: 
Sandy  Green  (702)  237-5407 

Lander  County,  500  Main  Street,  P.O. 
Box  10,  Austin,  NV  89310.  Attn: 
Tammy  Manzini  (702)  964-2447 

University  of  Nevada.  Las  Vegas,  James 
Dickinson  Library — Goverrunent 
Publications,  4505  Maryland  Pkwy., 
Las  Vegas.  NV  89154-7013.  Attn: 
Reference  Desk  (702)  895-3409 


Lincoln  County,  #1  Main  Street,  P.O. 
Box  90,  Pioche,  NV  89043.  Attn:  Jason 
Pitts  (702)  962-5390 

Mineral  County,  !*•  and  A  Streets,  P.O. 
Box  1600,  Havk^ome,  NV  89415. 
Attn:  Vernon  Poe  (702)  945-2484. 

Nevada  State  Clearinghouse, 
Department  of  Administration, 
Capitol  Complex,  Carson  City,  NV 
89710.  Attn:  Julie  Butler  (702)  486- 
3000 

Nye  County,  475  St.  Patrick  Street,  P.O. 
Box  1767,  Tonopah,  N"V  89049.  Attn: 
Les  Bradshaw  (702)  482-8183 

University  of  Nevada  Library,  Business 
and  Government  Information  Center, 
Reno,  NV  89557-0044.  Attn:  Duncan 
Eldrich  (702)  784-6500 

White  Pine  County,  957  Campton  Street, 
Ely,  NV  89301.  Attn:  Ferd  Mariani 
(702)  289-2341 

Albuquerque  Operations  Office,  U.S. 
Department  of  Energy,  Technical 
Vocational  Institute,  525  Buena  Vista, 
SE,  Albuquerque,  NM  87106.  Attn: 
Russ  Gladstone  (505)  845-^097 

Fernald  Area  Office,  U.S.  Department  of 
Energy,  Public  Information  Office, 
7400  Willey  Road,  Cinciimati,  OH 
45239.  Attn:  Gary  Stegner  (513)  648- 
3153 

Bartlesville  Project  Office,  U.S. 
Department  of  Energy,  National 
Institute  for  Petroleum  and  Energy 
Research,  BPO/NIPER  Library,  220 
Virginia  Ave.,  P.O.  Box  2565, 
Bartlesville,  OK  74005.  Attn:  Josh 
Stroman  (918)  337^371 

Southwestern  Power  Administration. 
U.S.  Department  of  Energy.  Public 
Reading  Room,  1  West  3"',  Suite  1600, 
P.O.  Box  1619,  Tulsa,  OK  74101.  Attn; 
Pam  Bland  (918) 595-6608 

Bonneville  Power  Administration,  U.S. 
Department  of  Energy — BPA-C-ACS- 
1,  905  NE  11*  Street,  Portland,  OR 
97208.  Attn:  Sue  Ludeman  (503)  230- 
7334 

Pittsburgh  Energy  Technology  Center. 
U.S.  Department  of  Energy,  Building 
922/M210,  Cochrans  Mill  Road, 
Pittsburgh,  PA  15236-0940.  Attn: 
Anne  C.  Dunlap  (412)  892-6167 

Savaimah  River  Operations  Office, 
Gregg-Graniteville  Library,  University 
of  South  Carolina,  Aiken,  171 
University  Pkwry.,  Aiken,  SC  29801. 
Attn:  David  Darugh  (803)  725-2497 
University  of  South  Carolina,  Thomas 
Cooper  Library,  Documents/ 
Microfilms  Department,  Green  and 
Sumpter  Streets.  Columbia,  SC  29208. 
Attn:  Lester  Duncan  (803)  777-4841 
Oak  Ridge  Operations  Office,  U.S. 
Department  of  Energy,  Public  Reading 
Room,  55  S.  Jefferson  Circle,  Room 
112  Oak  Ridge,  TN  37831-8510.  Attn: 
Amy  Rothrock  (423)  576-1216 


Southern  Methodist  University,  Central 
University  Libraries,  Fondren 
Library — Documents  Department,  P.O. 
Box  135,  Dallas,  TX  75257-0135. 
Attn:  Robin  Gruner  (214)  768-2561 
University  of  Utah.  Marriott  Library — 
Special  Collections.  Salt  Lake  City, 
UT  84112.  Attn:  Walter  Jones  (801) 
581-6273 

U.S.  Department  of  Energy.  Room  lE- 
190.  Forrestal  Building,'  1000 
Independence  Ave..  SW,  Washington, 
D.C.  20585,  Attn:  Carolyn  Lawson 
(202) 586-5955 

OCRWM  National  Information  Center. 
600  Maryland  Ave..  SW.  Suite  760, 
Washington,  D.C.  20024.  Attn: 
Elizabeth  Smeda  (202)  488-6728 

Richland  Operations  Office.  US 
Department  of  Energy  Public  Reading 
Room,  100  Sprout  Road,  Room  130 
West,  P.O.  Box  999,  MS:H2-53, 
Richland,  WA  99352.  Attn:  Terri 
Traub (509) 376-8583 

Yucca  Mountain  Science  Center,  U.S. 
95— Star  Route  374,  Beatty,  NV  89003. 
Attn:  Marina  Anderson  (702)  553- 
2130 

Yucca  Mountain  Science  Center.  4101B 
Meadows  Lane,  Las  Vegas,  NV  89107. 
Attn:  Melinda  d'Ouville  (702)  295- 
1312 

Yucca  Mountain  Science  Center,  1141 
South  Highway  160,  Pahrump,  NV 
89041.  Attn:  Lee  Krumm  (702)  727- 
0896 
Issued  in  Washington,  D.C.  on  June  27. 

1997. 

Wendy  R.  Dixon, 

Assistant  Manager.  Environment.  Safety  & 

Health,  and  Repository  EIS  Project  Manager. 

Yucca  Mountain  Site  Characterization  Project 

Office,  Las  Vegas,  Nevada. 

[FR  Doc.  97-17891  Filed  7-8-97;  8:45  am) 

BILUNO  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP97-604-000) 

ANR  Pipeline  Company;  Notice  of 
Request  Under  Blanket  Authorization 

July  2. 1997. 

Take  notice  that  on  June  25.  1997. 
ANR  Pipeline  Company  (ANR  500 
Renaaissance  Center,  Detroit,  Michigan 
48243.  filed  a  request  with  the 
Commission  in  Docket  No.  CP97-604- 
000.  pursuant  to  Sections  157.205, 
157.212,  and  157.216fb)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  exchange  a  6-inch  turbine  meter  at  its 
Oshkosh  Meter  Station  with  a  4-inch 
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turbine  meter  at  its  Winchester  Meter 
Station  authorized  in  blanket  certificate 
issued  in  Docket  No.  CP8 2-480-000,  all 
as  more  fully  set  forth  in  the  request  on 
file  with  the  Commission  and  open  to 
public  inspection. 

ANR  states  that  the  purpose  of  the 
exchange  is  to  obtain  more  efficient  use 
of  its  facilities  at  the  two  meter  stations. 
The  exchange  of  meters  will  cost 
approximately  $21,400.00.  The 
proposed  annual  quantities  of  natural 
gas  to  be  delivered  at  these  stations  are 
expected  to  be  unaffected  by  the 
exchange  of  the  turbine  meters. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  ths  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 
effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Lois  D.  Cashell. 
Secretary 

(PR  Doc.  97-17840  Filed  7-d-97;  8:45  ami 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3 107-000] 

Cleveland  Electric  Illuminating 
Company;  Notice  of  Filing 

July  2.  1997. 

"Take  notice  that  on  June  16, 1997, 
Cleveland  Electronic  Illuminating 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  14,  1997  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 


protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-17810  Filed  7-8-97;  8:45  am) 

BILLINQ  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-63-005] 

Colorado  Interstate  Gas  Company; 
Notice  of  Tariff  Compliance  Filing 

July  2,  1997. 

Take  notice  that  on  June  27,  1997, 
Colorado  Interstate  Gas  Company  (CIG), 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1  tariff.  First  Revised  Sheet  No. 
229C,  Second  Revised  Sheet  No.  297, 
Second  Revised  Sheet  No.  298,  and 
Original  Sheet  No.  298A  to  be  effective 
August  1,  1997. 

CIG  states  the  tariff  sheets  are  filed  in 
compliance  with  Order  No.  587-C,  and 
the  order  issued  June  6, 1997  in  Docket 
No.  RP97-63-003,  as  well  as  Section 
154.203  of  the  Commission's 
regulations. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's 
Regiilations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CMhell, 
Secretary. 
[FR  Doc.  97-17829  Filed  7-8-97;  8:45  am] 

BILUNG  COOC  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-61-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Filing  of  Refund  Report 

July  2,  1997. 

Take  notice  that  on  June  27,  1997, 
Colorado  Interstate  Gas  Company  (CIG) 
filed  a  refund  report  pursuant  to  Docket 
No.  RP97-34O-O00.  Refunds  were  paid 
by  CIG  on  June  13.  1997. 

CIG  states  that  the  report  summarizes 
refunds  made  by  CIG  to  its  customers 
for  the  period  January  1,  1996  through 
December  31,  1996,  pursuant  to  Docket 
No.  RP97-340-O00. 

CIG  states  that  copies  of  CIG's  filing 
have  been  served  on  CIG's 
transportation  customers,  interested 
state  commissions,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  petition 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  214  or 
211  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.214  and  385.211).  All  such  petitions 
or  protests  should  be  filed  on  or  before 
July  9,  1997.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  petition  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Loia  0.  Cashell, 
Secretary. 
[FR  Doc.  97-17835  Filed  7-8-97;  8:45  am] 

BILUNG  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-34-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Amended 
Service  Agreement 

July  2,  1997. 

Take  notice  that  on  June  26,  1997. 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  Amended  and 
Restated  FSS  Service  Agreement  by  and 
between  Columbia  and  West  Ohio  Gas 
Company. 
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Columbia  states  that  this  filing  is 
being  made  in  accordance  with  the 
settlement  in  Docket  No.  RP95^08,  et 
al.  (See  Stipulation  and  Agreement, 
Article  1,  Section  F  (l)(d)(ii)  which  was 
approved  by  the  Commission  (77  FERC 
(61044  (199'7)). 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  writh  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE,  Washington,  DC  20426, 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  on  or  before  July 
9,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  vsith  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  0.  Cashell, 

Secretary. 

[PR  Doc.  97-17809  Filed  7-8-97;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-606-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Bianliet  Authorization 

July  2,  1997. 

Take  notice  that  on  June  26,  1997, 
Columbia  Gas  Transmission  Corporation 
(Applicant),  1700  MacCorkle  Avenue, 
SE.,  Charleston,  West  Virginia  25314- 


1599,  filed  in  Docket  No.  CP97-606-000 
a  request  pursuant  to  Sections  157.205 
and  157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
for  authorization  to  construct  and 
operate  the  facilities  necessary  to 
establish  six  additional  points  of 
delivery  to  existing  customers  for  firm 
transportation  service,  under  its  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000,'  all  as  more  fully  set  forth  in 
the  request  for  authorization  on  file  with 
the  Commission  and  open  for  public 
inspection. 

Applicant  requests  authorization  to 
construct  and  operate  the  necessary 
facilities  to  establish  six  new  points  of 
delivery  for  firm  transportation  service 
under  Part  284  of  the  Commission's 
regulations  and  existing  authorized  Rate 
Schedules  and  within  certificated 
entitlements,  as  follows: 


Customer 


Residential 


Estimated 

daily 
quantrty 

(dth) 


Estimated 

annual 

quantity 

(dth) 


Columtwa  Gas  of  Ohio,  Inc.  (COH)  , 
Mountaineer  Gas  Company  (MGC) 


1.5 
7.5 


150 
750 


Applicant  states  the  quantities  to  be 
provided  through  the  new  delivery 
points  will  be  within  Applicant's 
authorized  level  of  services.  Therefore, 
there  is  no  impact  on  Applicant's 
existing  design  day  and  annual 
obligations  to  the  customers  as  a  result 
of  the  construction  and  operation  of  the 
new  points  of  delivery  for  firm 
transportation  service.  Applicant 
estimates  the  cost  to  install  the  new  taps 
to  be  approximately  $150  per  tap. 
Applicant  states  it  will  comply  with  all 
of  the  environmental  requirements  of 
Section  157.206(d)  of  the  Commission's 
regulations  prior  to  the  construction  of 
any  facilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 


shall  be  treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-17838  Filed  7-8-97;  8:45  am) 

BILUNG  COOE  e717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2792-000] 

Community  Electric  Power  Agency; 
Notice  of  Rling 

July  2,  1997. 

Take  notice  that  on  June  6,  1997, 
Community  Electric  Power  Agency 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  he  filed  on  or  before 
July  14,  1997.  Protests  will  be 


considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CashelL 
Secretary. 

(FR  Doc.  97-17811  Filed  7-^-97.  8:45  am) 
BILLING  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-'48-000] 

East  Tennessee  Natural  Ga^  Company; 
Notice  of  Refund  Report 

July  2,  1997. 

Take  notice  that  on  June  27,  1997, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  filed  a  refund  report 
pursuant  to  Ordering  Paragraph  (c)  of 
the  Commission's  February  22,  1995, 
order  in  Gas  Research  Institute  (GRI), 
Docket  No.  RP95-1 24-000. 


'  See.  22  FERC  1 62.029  (1963) 
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East  Tennessee  states  that  East 
Tennessee  received  a  refund  from  GRI 
in  the  amount  of  $442,443. 

East  Tennessee  states  that  it  has 
refunded  amounts  to  firm  transportation 
customers  that  received  nondiscounted 
service  during  1996  by  adjustments  to 
their  June  invoices. 

East  Tennessee  states  that  copies  of 
this  filing  have  been  mailed  to  each  of 
East  Tennessee's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  18  CFR  Sections 
385.211  and  385.214  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  July  9,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc  97-17803  Filed  7-6-97;  8:45  am] 

BILLING  CODE  S7ir-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TQ97-6-23-000  and  TM97-12- 
23-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  Fere 
Gas  Tariff 

July  2.  1997. 

Take  notice  that  on  June  27,  1997, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing 
certain  revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  August  1, 
1997. 

Eastern  Shore  states  the  revised  tariff 
sheets  are  being  filed  pursuant  to 
Section  21  and  Section  23  of  the  General 
Terms  and  Conditions  of  Eastern 
Shore's  Gas  Tariff  to  reflect  changes  in 
Eastern  Shore's  jurisdictional  sales 
rates.  The  sales  rates  set  forth  on  the 
revised  tariff  sheets  reflect  an  increase 
of  $1.7980  per  dt  in  the  Demand  Charge 
and  an  increase  of  $0.2575  per  dt  in  the 
Commodity  Charge,  as  measured  against 


Eastern  Shore's  corresponding  sales 
rates  in  Docket  No.  TQ97-5-23-000  as 
filed  on  March  31,  1996  and  approved 
by  the  Commission's  order  dated  April 
28.  1997. 

Eastern  Shore  states  that  copies  of  the 
filing  have  been  served  upon  its 
jurisdictional  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  and 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  Section 
385.211  and  Section  385.214).  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-17816  Filed  7-8-97;  8:45  am] 
BnjJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  Nos.  RP97-20-001  and  -002  and 
RP97-1 94-000] 

El  Paso  Natural  Gas  Company; 
Supplement  to  Notice  of  Technical 
Conference 

July  2. 1997. 

On  June  5, 1997,  the  technical 
conference  in  the  above  captioned 
proceeding  was  noticed  for  July  9,  1997. 
The  proceeding  concerns 
implementation  by  El  Paso  Natural  Gas 
Company  (El  Paso)  of  the  Gas  Industry 
Standards  Board  (GISB)  standards.  On 
June  23, 1997,  El  Paso,  in  Docket  No. 
RP97-194-000,  filed  tariff  sheets  to 
revise  the  scheduling  provisions  to 
permit  shippers  to  submit  an  intra-day 
request  prior  to  the  day  of  gas  flow.  The 
parties  at  the  technical  conference  may 
discuss  how  the  proposed  revision 
impacts  the  issues  to  be  addressed  at  the 
technical  conference. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-17830  Filed  7-»-97;  8:45  am] 

BILLING  CODE  6717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9S-<}63-006] 

El  Paso  Natural  Gas  Company;  Notice 
of  Technical  Conference 

July  2.  1997. 

In  an  order  issued  June  20,  1997.  in 
Docket  No.  RP95-363-006,  concerning 
El  Paso  Natural  Gas  Company's  (El  Paso) 
fuel  charges,  the  Commission  directed 
Staff  to  convene  a  technical  conference 
to  address  the  issues  raised  by  the  filing. 

At  the  request  of  El  Paso,  the 
technical  conference  will  be  held  on 
Thursday,  July  10,  1997.  at  10:00  a.m.  in 
a  room  to  be  designated  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 
L,ois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-17832  Filed  7-8-97;  8:45  am] 

BILUNG  COOE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 14-005] 

Equitrans,  LP.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  2,  1997. 

Take  notice  that  on  June  30.  1997. 
Equitrans,  L.P.  (Equitrans)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1 ,  the  following 
revised  tariff  sheets  to  become  effective 
August  1,  1997: 

Fourth  Revised  Sheet  No.  202 
Third  Revised  Sheet  No.  251 
Third  Revised  Sheet  No.  252 

Equitrans  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  Federal 
Energy  Regulatory  Commission's  Letter 
Order  issued  on  June  16,  1997  in  the 
captioned  docket,  and  to  implement  the 
Internet  Web  page  standards  which 
were  adopted  in  Order  No.  587-C  for 
August  1,  1997  effectiveness. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
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in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

(FR  Doc.  97-17825  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-52-000] 

Equitrans,  LP.;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

July  2,  1997. 

Take  notice  that  on  June  30,  1997 
Equitrans,  L.P.  (Equitrans),  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1.  the 
following  tariff  sheet  to  become  effective 
July  1,  1997: 

Fifth  Revised  Sheet  No.  400 
Seventh  Revised  Sheet  No  401 

Equirtrans  states  that  this  filing  is 
made  to  update  Equirtrans'  index  of 
customers.  In  Order  No.  581  the 
Commission  established  a  revised 
format  for  the  Index  of  Customers  to  be 
included  in  the  tariffs  of  interstate 
pipelines  and  required  the  pipelines  to 
update  the  index  on  a  quarterly  basis  to 
reflect  changes  in  contract  activity. 
Equirtrans  requests  a  waiver  of  the 
Commission's  notice  requirements  to 
permit  the  tariff  sheet  to  take  effect  on 
July  1,  1997,  the  second  calendar 
quarter,  in  accordance  with  Order  No. 
581. 

Equirtrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulation  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
29426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  July  9,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-17834  Filed  7-8-97;  8:45  am] 

BILUNG  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-5O-0001 

FioHda  Gas  Transmission  Company; 
Notice  of  Refund  Report 

July  2, 1997. 

Take  notice  that  on  June  27,  1997, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  refund  report  reflecting  a  Gas  Research 
Institute  (GRI)  refund  received  May  30, 
1997,  which  FGT  refunded  to  its  eligible 
firm  shippers  on  June  12,  1997. 

In  compliance  with  the  Commission's 
February  22,  1995  Order  in  Docket  No. 
RP95-1 24-000,  FGT  states  that  it  has 
allocated  refunds  of  $1,376,964  to  firm 
shippers  on  a  pro  rata  basis  based  on 
amounts  paid  through  GRI  surcharges 
during  1996. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426 
in  accordance  with  Sections  385.211 
and  385.214  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
9,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 
|FR  Doc.  97-17836  Filed  7-«-97;  8:45  am) 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-3 10-002] 

Garden  Banks  Gas  Pipeline,  LLC; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  2, 1997. 

Take  notice  that  on  June  26,  1997, 
Garden  Banks  Gas  Pipeline.  LLC  (GBGP) 
tendered  for  filing  as  part  of  its  FTIRC 
Gas  Tariff.  Original  Volume  No.  1,  the 
Tariff  sheets  set  forth  on  Appendix  B  to 
the  filing  in  compliance  with  the 
Commission's  Order  Nos.  587-A.  587-B 
and  587-C  to  become  effective  June  1, 
August  1  and  November  1.  1997. 

GBGP  states  the  purpose  of  the  filing 
is  to  comply  with  orders  issued  in 
Docket  Nos.  RP97-31O-O00  and  RP97- 
310-001.  On  May  15,  1997,  the 
Commission  issued  an  Order  in  Docket 
No.  RP97-3 10-000  which  directed 
GBGP  to  file  actual  tariff  sheets  within 
15  days  of  the  order  to  be  effective  June 
1.  1997.  On  June  12.  1997,  the 
Commission  issued  an  Order  in  Docket 
No.  RP97-31O-O01  and  directed  GBGP 
to  file  actual  tariff  sheets  at  least  30  days 
prior  to  the  proposed  effective  dates  of 
August  1  and  November  1,  1997, 
respectively. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  first  Street,  N.E..  Washington  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc  97-17819  Filed  7-6-97;  8:45  am] 

BILLING  COOE  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-44-000] 

Granite  State  Gas  Transmission,  Inc.; 
Notice  of  Refund  Report 

July  2,  1997. 

Talce  notice  that  on  June  26,  1997, 
Granite  State  Gas  Transmission,  Inc. 
(Granite  State)  tendered  for  filing  a 
report  of  the  disposition  of  refunds 
received  from  the  Gas  Research  Institute 
(GRI)  for  overcollections  of  the  GRI 
surcharge  pursuant  to  the  Commission's 
Order  issued  February  22,  1995.  See  Gas 
Research  Institute,  70  FERC  H  61.205 
(1995). 

According  to  Granite  State,  it  received 
a  total  refund  of  $228,610.00  from  GRI, 
which  Granite  State  allocated  between 
its  firm  transportation  customers,  Bay 
State  Gas  Company  (Bay  State)  and 
Northern  Utilities,  Inc.  (Northern 
Utilities)  and  their  proportionate  shares 
were  wired  transferred  to  these 
customers  on  June  25,  1997.  Granite 
State  further  states  that  Bay  State  and 
Northern  Utilities  are  its  only  firm 
transportation  customers. 

According  to  Granite  State,  its  filing 
has  been  served  on  Bay  State  and 
Northern  Utilities  and  the  regulatory 
agencies  of  the  State  of  Maine,  the 
Commonwealth  of  Massachusetts  and 
the  State  of  New  Hampshire. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  DC 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  285.211 
and  385.214).  All  such  motions  to 
intervene  or  protest  should  be  filed  on 
or  before  July  9,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[PR  Doc.  97-17807  Filed  7-8-97;  8:45  am) 

MIXING  CODE  <717-01-M  '^ 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 47-004) 


High  Island  Offshore  System;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  2,  1997. 

Take  notice  that  on  June  30,  1997. 
High  Island  Offehore  System  (HIOS), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1 ,  the  following  tariff  sheet  to  be 
effective  August  1,  1997: 

First  Revised  Sheet  No.  HOB 

HIOS  states  that  the  tariff  sheet  is 
filed  to  comply  with  the  Commission's 
directive  in  its  June  13, 1997  letter  order 
in  the  captioned  proceeding.  HIOS 
further  states  that  copies  of  the  filing 
were  served  on  all  affected  entities. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  Commission's  Rules  of  Practice 
and  Procedure.  All  such  protests  must 
be  filed  in  accordance  with  Section 
154.210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-17821  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-399-000] 

Kern  River  Gas  Transmission,  Notice 
of  Proposed  Changes  in  FERC  Qas 
Tariff 

July  2,  1997. 

Take  notice  that  on  June  25,  1997, 
Kern  River  Gas  Transmission  Company 
(Kem  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  July  25, 
1997: 

First  Revised  Sheet  No.  17 
Original  Sheet  No.  17-A 
Original  Sheet  No.  17-B 
Original  Sheet  No.  17-C 


Kern  River  states  that  the  purpose  of 
this  filing  is  to  extend  the  credit 
provisions  for  interruptible 
transportation  services  to  capacity 
release  of  firm  transportation  for  periods 
of  less  than  one  year  and  to  short-term 
firm  capacity  with  the  same  duration. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rul^  and  Regulations. 
All  such  motions  and  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 
Lois  D.  Cashell, 
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Secretary. 

[PR  Doc.  97-17818  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-43-000] 

K  N  Interstate  Gas  Transmission 
Company;  Notice  of  Refund  Report 
Filing 

July  2. 1997. 

Take  notice  that  on  June  26,  1997  K 
N  Interstate  Gas  Transmission  Co.  (KNI) 
filed  a  refund  report  pursuant  to  the 
Commission's  February  22, 1995  Order 
in  Docket  No.  RP95-1 24-000. 

KNI  states  that  the  refund  shows  the 
refund  received  by  KNI  from  Gas 
Research  Institute  overcollections  in  the 
amount  of  $308,943.98  and  the  pro  rata 
allocation  of  that  refund  amount  of 
KNI's  eligible  firm  customers. 

KNI  states  that  copies  of  the  filing 
were  served  upon  all  affected  firm 
customers  of  KNI  and  applicable  state 
agencies. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E.  Washington,  D.C.  20426.  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 


385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  July  9,  1997. 
All  protest  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken,  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-17808  Filed  7-8-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-46-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Refund  Report 

July  2. 1997. 

Take  notice  that  on  June  27,  1997, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  filed  a  refund  report 
pursuant  to  Ordering  Paragraph  (c)  of 
the  Commission's  February  22,  1995, 
order  in  Gas  Research  Institute  (GRI), 
Docket  No.  RP95-1 24-000. 

Midwestern  states  that  Midwestern 
received  a  refund  from  GRI  in  the 
amount  of  $219,651. 

Midwestern  states  that  it  has  refunded 
amounts  to  firm  transportation 
customers  that  received  nondiscounted 
service  during  1996  by  adjustments  to 
their  June  invoices. 

Midwestern  states  that  copies  of  this 
filing  have  been  mailed  to  each  of 
Midwestem's  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  DC  20426,  in 
accordance  with  18  CFR  Sections 
385.211  and  385.214  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  July  9.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-17805  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  8717-01-111 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-61 1-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

July  2.  1997. 

Take  notice  that  on  June  27.  1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  in 
Docket  No.  CP97-61 1-000  a  request 
pursuant  to  Sections  157.205,  and 
157.211  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  and  157.211)  for 
approval  to  install  and  operate  two 
residential  sales  taps,  under  National 
Fuel's  blanket  certificate  authority 
issued  in  Docket  No.  CP83-^l-000, 
pursuant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA),  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

National  Fuel  proposes  to  ifiitall  and 
operate  two  new  sales  taps  for  the 
delivery  of  approximately  150  Mcf 
annually  of  natural  gas  at  each  tap  to 
National  Fuel  Gas  Distribution 
Corporation  (Distribution)  at  an 
estimated  cost  of  $1500  each  for  which 
National  Fuel  will  be  reimbursed  by 
Distribution.  National  Fuel  states  that 
the  proposed  taps  will  be  located  on  its 
Line  K-182  in  Jefferson  County,  and 
Line  S  in  Venango  County, 
Pennsylvania. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  3C 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 


authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-17812  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1-008  and  RP97-201- 
007] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

July  2,  1997. 

Take  notice  that  on  )une  30.  1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  April  1.  1997. 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  submit  tariff  sheets 
revised  to  comply  with  the 
Commission's  Order  on  Compliance 
Filing  and  Rehearing  issued  June  16, 
1997,  in  Docket  Nos.  RP97-1-006, 
RP97-201-O03  and  RP97-201-005. 

National  Fuel  slates  that  it  is  serving 
copies  of  this  filing  with  its  firm 
customers,  interested  Stale  commissions 
and  each  person  designated  on  the 
official  service  list  compiled  by  the 
Secretary.  National  Fuel  states  that 
copies  are  also  being  served  on  all 
interruptible  customers  as  of  the  date  of 
the  filing. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  ser\'e  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-17831  Filed  7-8-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 05-004] 

Nora  Transmission  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  2.  1997. 

Take  notice  that  on  June  30,  1997, 
Nora  Transmission  Company,  (Nora) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  following  revised  tariff  sheets  to 
become  effective  August  1,  1997: 

Second  Revised  Sheet  No.  164 
Second  Revised  Sheet  No.  165 

Nora  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  June  19,  1997  leter  order 
in  the  captioned  docket,  and  to 
implement  the  Internet  Web  Page 
standards  which  were  adopted  in  Order 
No.  587-C. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lais  D.  Cashell. 
Secretary. 

|FR  Doc.  97-17826  Filed  7-8-97;  8:45  am] 
BHJJNQ  COOE  S717-«1-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-598-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

July  2.  1997. 

Take  notice  that  on  June  20,  1997,  as 
supplemented  on  June  30.  1997, 
Northern  Natural  Gas  Company 
(Northern).  P.O.  Box  3330.  Omaha, 
Nebraska  68103-0330.  filed  in  Docket 
No.  CP97-598-000  an  application 
pursuant  to  Section  7(b)  of  the  Natural 
Gas  Act  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 


Regulations  for  permission  and  approval 
to  abandon  in  place  the  Gaines  Co.  #3 
compressor  station  (Gaines  Co.  #3) 
located  in  Gaines  County.  Texas, 
consisting  of  one  single-staged  172 
horsepower  unit,  all  as  more  fully  set 
forth  in  the  application  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northern  states  that  the  Gaines  Co.  #3 
was  authorized  pursuant  to  budget 
authorization  in  Docket  No.  CP81-33- 
001.  The  Gaines  Co.  #3  was  originally 
constructed  to  effectuate  delivery  of 
volumes  to  support  Northern's  merchant 
function  from  gas  fields  connected 
upstream  of  the  compressor.  According 
to  Northern,  on  or  about  March  27. 
1997,  the  Gaines  Co.  #3  began 
experiencing  mechanical  problems 
which  rendered  the  unit  inoperable. 
Northern  states  that  it  does  not  have  any 
firm  contracts  with  the  Gaines  Co.  #3  as 
a  primary  receipt  point.  Northern 
contends  that  the  revenues  generated  by 
interruptible  transportation  service  does 
not  economically  justify  the  cost  to 
repair  the  unit.  Northern  asserts  that 
Highlands  Gathering  and  Processing 
Company  (Highlands),  the  owner  of  the 
upstream  gathering  system  connected  to 
the  Gaines  Co.  #3  agrees  that  the 
proposed  abandonment  result  in  the 
best  economic  solution,  and  has 
installed  compression  to  enable  the 
natural  gas  volumes  connected  to  its 
gathering  system  to  enter  Northern's 
transmission  system.  Northern  notes 
that  the  operating  conditions  have 
changed  since  it  initially  installed  its 
Gaines  Co.  #3  resulting  in  the  need  for 
two  stages  of  compression  versus 
Northern's  single  staged  unit  to  most 
efficiently  produce  the  gas  volumes. 

Northern  proposes  to  abandon  the 
station  in-place.  However,  Northern 
states  that  it  intends  to  utilize  parts  from 
this  unit  in  the  future  at  other  locations 
on  its  system  as  the  need  may  arise. 
Additionally.  Northern  notes  in  a 
footnote  that  the  unit  or  parts  of  the  unit 
proposed  to  be  abandoned  may  be 
salvaged  rather  than  utilized  elsewhere 
on  Northern's  pipeline  system.  Northern 
contends  that  at  the  time  the  unit  is 
utilized  it  will  seek  any  required 
Commission  authority  in  order  to  install 
and  operate  the  compressor  facilities  at 
a  new  location,  as  applicable.  Northern 
states  that  all  gas  and  service  piping  to 
the  unit  will  be  disconnected  and  sealed 
off  either  by  the  installation  of  blind 
flanges  or  weld  caps.  Northern  states 
that  it  will  continue  to  utilize  the 
dehydration  equipment,  tanks,  and 
other  appurtenant  valves  and  piping 
located  in  the  plant  yard  for  the 
continued  operation  of  its  pipeline 
facilities  located  downstream  of  the 


compressor  station  proposed  for 
abandonment. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  23, 
1997.  file  with  the  Federal  Energy 
Regulatory  Commission  (888  First 
Street,  NE.,  Washington,  D.C.  20426)  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211)  and  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  the  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  on  review  of  the 
matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
a  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
uimecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-17841  Filed  7-8-97;  8:45  am] 
BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPS7-585-000] 

Northern  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

July  2,  1997. 

Take  notice  that  on  June  16, 1997,  as 
supplemented  on  June  30.  1997. 
Northern  Natural  Gas  Company 
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(Northern),  1111  South  103rd  Street, 
Omaha,  Nebraska,  68124-1000,  filed  in 
Docket  No.  CP97-585-000  a  request 
pursuant  to  Section  157.205.  and 
157.212  of  the  Commission's 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205,  and  157.212)  for 
approval  to  install  and  operate  a  new 
delivery  point  to  accommodate  natural 
gas  deliveries  by  other  shippers  for 
delivery  to  the  proposed  NitroTec 
Energy  Corporation  (NitroTec)  delivery 
point,  located  in  Gaines  County,  Texas 
under  Northern's  blanket  certificate 
authority  issued  in  Docket  No.  CP82- 
401-000,  pursuant  to  Section  7(c)  of  the 
Natvu-al  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  request  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection. 

Northern  proposes  to  install  and 
operate  the  proposed  delivery  point  to 
accommodate  natural  gas  deliveries  to 
NitroTec  under  Northern's  currently 
effective  ITS  throughput  service 
agreement.  Northern  asserts  that 
NitroTec  has  requested  the  proposed 
delivery  point  to  provide  fuel  for  its 
plant.  Northern  further  asserts  that  the 
estimated  volumes  proposed  to  be 
delivered  to  NitroTec  at  the  delivery 
point  are  1,000  MMBtu  on  a  peak  day 
and  50,000  MMBtu  on  an  annual  basis. 
Northern  indicates  that  the  estimated 
cost  to  install  the  delivery  point  is 
$20,450  for  which  NitroTec  will 
reimburse  Northern. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  intent  notice  by  the  Comnussion, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natiu^l  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 

(FR  Doc.  97-17842  FUed  7-8-97;  8:45  am) 
BILUNQ  COOE  a717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  CP97-607-000] 

Northern  Natural  Gas  Company 
Corporation;  Notice  of  Application  for 
At>andonntent 

July  2,  1997. 

Take  notice  that  on  June  26,  1997,  and 
amended  on  July  2.  1997,  Northern 
Natural  Gas  Company  (Northern),  1111 
South  103rd  Street.  Omaha.  Nebraska 
68124,  filed,  in  Docket  No.  CP97-607- 
000,  an  application  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  and  Part  157 
of  the  Commission's  Regulations  for  an 
order  permitting  and  approving  the 
abandorunent  of  600  feet  of  20-inch 
pipeline  located  in  Moore  County, 
Texas,  as  more  fully  set  forth  in  the 
application. 

Northern  requests  authority  to 
abandon  and  remove  approximately  600 
feet  of  20-inch  branchline  to  the  ouUet 
side  of  the  Diamond  Shamrock  plant,  all 
located  in  Moore  County.  Texas. 

Northern  states  that  no  service  will  be 
abandoned  as  a  result  of  the  proposed 
abandonment  since  the  20-inch  line  is 
completely  looped  with  a  parallel  20- 
inch  line  with  adequate  capacity  to 
serve  the  existing  customers.  Northern 
relates  that  all  customers  served  by  the 
subject  facilities  have  consented  to  the 
abandonment. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  14, 
1997.  file  with  the  Federal  Energy 
Regulatory  Commission.  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.211  and  385.214)  and  the 
regulations  under  the  Natural  Gas  Act 
(18  CFR  157.10).  All  protests  filed  with 
the  Commission  will  be  considered  by 
it  in  determining  the  appropriate  action 
to  be  taken  but  will  not  serve  to  make 
the  protestants  parties  to  the 
proceeding.  Any  person  wishing  to 
become  a  party  in  any  proceeding 
herein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  1 5  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 


on  its  own  review  of  the  matter  finds 
thai  permission  and  approval  for  the 
proposed  abandonment  are  required  by 
the  public  convenience  and  necessity.  If 
a  motion  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or  to 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-17897  FUed  7-8-97:  8:45  am] 
BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QT97-45-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff  and  Rlirtg  of  NorvConforming 
Service  Agreements 

July  2,  1997. 

Take  notice  that  on  June  26.  1997, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  and 
acceptance  (1)  six  Rate  Schedule  TF-1 
non-conforming  service  agreements  and 
(2)  the  following  proposed  tariff  sheets 
as  part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1 ,  to  become 
effective  on  the  date  established  by  the 
Commission,  but  no  later  than  July  27, 
1997: 

Fourth  Revised  Sheet  No.  363 

Original  Sheet  No.  364 

Sheet  Nos.  365  through  374     * 

Northwest  states  that  the  six  non- 
conforming service  agreements  are  non- 
conforming because  diey  contain 
contract-specific  operational  flow  order 
(OFO)  conditions  and/or  provisions 
imposing  subordinate  primary  corridor 
rights  with  reservation  charge 
adjustment  exemptions.  The  tariff  sheets 
are  submitted  to  add  such  agreements  to 
the  list  of  non-conforming  service 
agreements  contained  in  Northwest's 
tariff. 

Any  person  desiring  to  be  heard  or 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  July  9,  1997.  Protests 
will  be  considered  by  the  Commission 
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in  determining  and  appropriate  action 
to  be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 


Lois  D.  Cashell, 

Secretary. 

(FR  Doc  97-17806  Filed  7-8-97;  8:45  ami 

BILUNQ  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 34-006] 

Pacific  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

July  2. 1997. 

Take  notice  that  on  June  30,  1997, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A:  First  Revised  Sheet  Nos.  136 
and  144,  to  be  effective  August  1,  1997. 

PGT  asserts  the  purpose  of  this  filing 
is  to  comply  with  the  Office  of  Pipeline 
Regulation's  June  10,  1997  Letter  Order 
in  Docket  No.  RP97-1 34-004,  pursuant 
to  Section  375.307(e)(5)  of  the 
Commission's  regulations,  by  removing 
a  reference  to  GISB  Standard  4.3.6  from 
Paragraph  34.4  of  the  General  Terms 
and  Conditions  of  PGT's  Gas  Tariff,  First 
Revised  Volume  No.  1-A. 

PGT  further  states  a  copy  of  this  filing 
has  been  served  upon  its  jurisdictional 
customers  and  interested  state 
regulatory  agencies,  as  well  as  the 
official  service  list  compiled  by  the 
Secretary  in  the  above-referenced 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-17823^iled  7-8-97;  8:45  am) 

MLUNG  COOE  STIT-OI-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 29-005] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing  . 

July  2, 1997. 

Take  notice  that  on  June  30,  1997, 
Questar  Pipeline  Company  submitted 
for  filing  and  acceptance  to  be  effective 
June  1, 1997,  Second  Substitute  Original 
Sheet  No.  75B  to  First  Revised  Volume 
No.  1  of  its  FERC  Gas  Tariff. 

Questar  explains  that  this  tariff  sheet 
corrects  the  pagination  of  Sheet  No.  75B 
when  resubmitted  by  Questar  on  June 
18, 1997.  Questar  requested  that  Second 
Substitute  Original  Sheet  No.  75B  be 
inserted  into,  and  considered  part  of, 
Questar's  May  27  compliance  filing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-17824  Filed  7-8-97;  8:45  am] 
BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  GT97-47-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Refund  Report 

July  2, 1997. 

Take  notice  that  on  June  27,  1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  filed  a  refund  report 
pursuant  to  Ordering  Paragraph  (c)  of 


the  Commission's  February  22,  1995, 
order  in  Gas  Research  Institute  (GRI), 
Docket  No.  RP95-1 24-000. 

Tennessee  states  that  Tennessee 
received  a  refund  from  GRI  in  the 
amount  of  51,706,738. 

Tennessee  states  that  it  has  refunded 
amounts  to  firm  transportation 
customers  that  received  nondiscounted 
service  during  1996  by  adjustments  to 
their  June  invoices. 

Tennessee  states  that  copies  of  this 
filing  have  been  mailed  to  each  of 
Tennessee's  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protect  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  18  CFR  Sections 
385.211  and  385.214  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  on  or 
before  July  9,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  O.  Cashell, 
Secretary. 
|FR  Doc.  97-17804  Filed  7-8-97;  8:45  am] 

BILUNG  COOE  6717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-63-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Filing  of  Notice  Of 
Termination  Of  Service  Contract 

July  2. 1997. 

Take  notice  that  on  June  27,  1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  a  Notice 
of  Termination  of  Contract  and  Service 
under  Rate  Schedule  NET  to  Flagg 
Energy  Development  Corporation 
(Flagg).  Tennessee  states  that  it  proposes 
to  terminate  the  service  to  and  contract 
with  Flagg  on  July  27, 1997. 

Tennessee  asserts  that  Flagg  has 
indicated  it  will  not  pay  for  the  service 
and  that  in  these  circumstances 
Tennessee  has  the  right  to  terminate 
upon  30  days  notice  pursuant  to  the 
provisions  of  Tennessee's  FERC  Gas 
Tariff. 
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Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  in  accordance 
with  Sections  385.214  and  385.211  of 
the  Commission's  rules  and  regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  July  9,  1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 
[FR  Doc  97-17833  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-605-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Request  Under  Blanket 
Authorization 

July  2,  1997. 

Take  notice  that  on  June  26,  1997, 
Texas  Gas  Transmission  Corporation 
(Applicant)  P.O.  Box  20008,  Owensboro, 
Kentucky  42304,  filed  in  Docket  No. 
CP97-605-000  for  approval  under 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  to  replace  a 
measurement  facility,  used  in  providing 
service  to  the  City  of  Olive  Branch, 
Mississippi.  Applicant  proposes  to  take 
this  action  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-407-000,  all 
as  more  fully  set  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Applicant  proposes  to  replace  the  2- 
inch  meter  runs  with  3-inch  meter  runs 
at  the  City  of  Olive  Branch's  Delivery 
Point  in  Shelby  County,  Tennessee. 
Applicant  states  that  this  is  being  done 
to  provide  more  accurate  measurement 
for  deliveries  to  Olive  Branch  at  this 
point.  The  cost  of  replacing  the  meter 
runs  is  estimated  to  be  $34,700. 

Applicant  states  that  no  increase  in 
contract  quantity  has  been  requested  by 
Olive  Branch.  Applicant  also  states  that 
this  proposal  will  have  no  significant 
effect  on  Applicant's  peak  day  and 
annual  deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 


file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefore, 
the  proposed  activity  shall  be  deemed  to 
be  authorize  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  rot  withdrawn 
within  30  days  after  the  time  allowed 
for  filling  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-17839  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-1 46-004] 

U-T  Offshore  System;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  2,  1997. 

Take  notice  that  on  June  30,  1997, 
U-T  Offshore  System  (U-TOS),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following  tariff 
sheet  to  be  effective  August  1,  1997: 

First  Revised  Sheet  No.  73A 

U-TOS  states  that  the  tariff  sheet  is 
filed  to  comply  with  the  Commission's 
directive  in  its  June  13,  1997  letter  order 
in  the  captioned  proceeding.  U-TOS 
further  states  that  copies  of  the  filing 
were  served  on  all  affected  entities. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-17822  Filed  7-8-97;  8:45  ami 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-401-000} 

Viking  Gas  Transmission  Company; 
Notice  of  Filing  and  Refund  Report 

)uly  2,  1997. 

Take  notice  that  on  June  27.  1997, 
Viking  Gas  Transmission  Company 
(Viking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  Eighth  Revised  Sheet  No.  6. 
proposed  to  be  effective  October  1,  1996 
and  a  refund  report  labeled  "Expansion 
Contracts  Demand  Revenue 
Adjustments"  that  details  refunds 
Viking  made  to  its  Rate  Schedule  FT-B 
expansion  customers. 

Viking  states  that  the  purpose  of  this 
filing  is  to  comply  with  the  the 
Commission's  May  15,  1996  "Order 
Issuing  Certificate"  in  Docket  No.  CP96- 
32-000.  75  FERC  H  61,154  ("Mav  15, 
1996  Order  ")  that  Viking:  (1)  Make  a 
limited  Section  4  filing  under  the 
Natural  Gas  Act,  15  U.S.C.  §  717c 
(1994).  to  "true-up"  the  initial 
incremental  demand  rate  of  $7.75  Dth/ 
month  approved  in  Docket  No.  CP96- 
32-000  for  Viking's  Rate  Schedule  FT- 
B  expansion  service  and  (2)  refund  the 
difference  between  the  initial  and  trued- 
up  rates  for  Rate  Schedule  FT-B 
expansion  service  to  its  customers. 
Viking  states  that  Eighth  Revised 
Sheet  No.  6  reflects  Viking's  trued-up 
rates  for  its  Rate  Schedule  FT-B 
expansion  service.  Viking  is  also  filing 
updates  to  exhibits  that  Viking  filed  on 
October  24,  1995  in  Docket  No.  CP96- 
32-000  as  part  of  its  "Abbreviated 
Application  for  a  Certificate  of  Public 
Convenience  and  Necessity."  These 
updates  reflect  the  differences  between 
the  costs  underlying  Viking's  initial  and 
trued-up  rates  for  Rate  Schedule  FT-B 
expansion  service  as  well  as  the 
development  of  Viking's  trued-up  Rate 
Schedule  FT-B  expansion  rates. 

Viking's  also  states  that  the  refund 
report  details  the  refunds  and  interest 
owed  to  Viking'  Rate  Schedule  FT-B 
expansion  customers.  Viking  refunded 
these  amounts  to  its  Rate  Schedule  FT- 
B  expansion  customers  on  June  12.  1997 
by  applying  the  refund  amounts  to  its 
invoices  for  May  1997.  Viking  began 
invoicing  based  on  its  trued-up  rates  for 
services  rendered  in  May  1997. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
State  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protests  with  the  Federal 
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Energy  Regulatory  Gommission,  888 
First  Street,  N.E..  Washington.  EXI 
20426.  in  accordance  with  rules  211  and 
214  of  the  Conunission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 
[FR  Doc.  97-17817  Filed  7-8-97;  8:45  ami 

BILUNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Mo.  RP97-254-002] 

Williams  Natural  Gas  Company;  Notice 
of  Refund  Report 

July  2.  1997. 

Take  notice  that  on  June  27,  1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  *a  refund  report, 
pursuant  to  Commission  order  issued 
May  20,  1997,  in  the  above  referenced 
docket,  and  WNG's  report  of  penalty 
revenue  filed  February  18,  1997. 

WNG  states  that  the  May  20  order 
directed  WNG  to  make  refunds  within 
15  days  of  the  receipt  of  the  order.  WNG 
made  such  refunds  on  June  4,  1997.  The 
order  further  directed  WNG  to  make  the 
confidential  documents  available  to 
MGE  and  to  inform  the  Commission  of 
the  date  on  which  that  occurred.  MGE 
received  the  confidential  documents  on 
June  5,  1997.  A  letter  was  filed  on  June 
6,  1997  informing  the  Commission  that 
MGE  had  received  the  documents  on 
June  5.  1997. 

MGE  was  directed  to  file  any 
comments  with  the  Commission  within 
15  days  from  the  date  it  received  the 
confidential  material.  In  the  event  MGE 
filed  no  comments.  WNG  was  dii-ected 
to  File  its  final  refund  report  within  7 
days  after  the  expiration  of  the  15  days. 
No  comments  were  filed  by  MGE. 
therefore,  WNG  is  hereby  filing  its 
refund  report. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  State 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  are  available  for  public 
inspection  in  the  Public  Referenced 
Room. 

Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-17820  Filed  7-8-97;  8:45  ami 

BtUJNG  CODE  6717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-49-000] 

Wllliston  Basin  Interstate  Pipeline 
Company;  Notice  of  Refund  Report 

July  2, 1997. 

Take  notice  that  on  June  27. 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin)  tendered  for 
filing  with  the  Commission  its  Refund 
Report  for  1996  Gas  Research  Institute 
(GRI)  overcoUections  in  compliance 
with  the  Commission's  "Order 
Approving  Refund  Methodology  for 
-1994  OvercoUections"  issued  February 
22, 1995  in  GRI's  Docket  No.  RP95-124- 
000. 

Williston  Basin  states  that  on  April 
25,  GRI  filed  with  the  Commission  its 
"Report  on  Refunds"  in  Docket  No. 
RP97-340-O0O  in  which  it  reported 
$222,797.00  was  refunded  to  Williston 
Basin  for  1996  GRI  overcoUections. 

In  addition,  Williston  Basin  states  that 
on  June  13,  1997,  refunds  totaling 
122,797.00  were  mailed  to  its  applicable 
firm  transportation  shippers.  Such 
refunds  were  based  on  the  proportion  of 
each  applicable  firm  shipper's  demand 
and  commodity  GRI  charges  paid  during 
the  1996  calendar  year  to  the  total 
applicable  firm  shippers'  GRI  charges 
paid  during  the  1996  calendar  year. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  ad 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (Sections 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
Jidy  9,  1997.  Protests  will  be  considered 


bv  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding 
must  file  a  motion  to  intervene.  Copies 
of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-17837  Filed  7-8-97;  8:45  am) 

BtLUNG  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Notice  of  issuance  of  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals 

Week  of  June  2  Through  June  6, 1997 

During  the  week  of  June  2  through 
June  6,  1997,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m., 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://wwrw.oha.doe.gov. 

Dated:  July  1,  1997. 
George  B.  Breznay, 
Director.  Office  of  Hearings  and  Appeals. 

DEPARTMENT  OF  ENERGY 
Office  of  Hearings  and  Appeals 

[Decision  List  No.  36] 

Appeal 

Information  Focus  on  Energy,  Inc., 
6/6/97,  VFA-0293 
DOE  granted  in  part  and  denied  in 
part  an  appeal  of  the  withholding  of 
information  in  a  determination  by  the 
Ohio  Field  Office.  OHA  found  that  some 
of  the  information  was  properly 
withheld  under  Exemption  6,  but 
regarding  one  document.  OHA 
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remanded  the  request  for  release  of  non-  diagnosed  by  a  board-certified  recommended  that  DOE  Security  restore 

exempt  information.  .  psychiatrist  as  alcohol  dependent  or  as  the  individual's  access  authorization. 

Personnel  Security  Hearing  suffering  from  alcohol  abuse.  See  10  ,        AnnHr»Hnn. 

Personnel  Security  Heannl  6/4/97,  ^™  ^J^^^^*^-  ,^^«  .P^^^^  -."  1'"^'  '°^  Apphcation. 

VSO-0130  an  evidentiary  heading  in  which  nine  The  Office  of  Hearings  and  Appeals 

A  Hearing  Officer  issued  an  Opinion  ^^^^sses  testified.  After  carefully  issued  the  following  Decisions  and 

regarding  the  eligibilitv  of  an  individual  ^^^nii"'"?  ^^^1^''°'^  °^  ^^^  proceeding.  Orders  concerning  refund  applications, 

to  maintain  an  access  authorization  ^^  Hearing  Officer  determined  that  the  which  are  not  summarized.  Copies  of 

under  the  provisions  of  10  CFR  part  710.  '"dividual  had  demonstrated  that  he  is  the  hill  texts  of  the  Decisions  and 

The  DOE  Personnel  Security  Division  sufficiently  rehabilitated  and  reformed  Orders  are  available  m  the  Public 

alleged  that  the  individual  is  a  user  of  ^°^  ^'^  past  alcohol  abuse  problems.  Reference  Room  of  the  Office  of 

alcohol  habitually  to  excess,  or  has  been  Accordingly,  the  Hearing  Officer  Hearings  and  Appeals. 

Bremans  Express  Co  RG272-83  6/4/97 

CJ  Vignolo  Farms „ RG272-74  6/5/97 

Maxine  Vancloostere „ „.. ; „ RK272-2007  6/4/97 

Nabors  Drilling  USA,  Inc  et  al  „ , „ RK272-03672  6/5/97 

Rufus  Morrison.  Sr.  et  al   „ RF272-38479  6/5/97 

Dismissals 

The  following  submissions  were  dismissed. 


Name 

Chilcote,  Inc  

H.C,  Oil  Company „ 

Mystic  Fuel,  Inc 

(FR  Doc.  97-17892  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  6450-01 -P  '^ 


Case  No. 


RG272-00684 

RR340-00004 
RR300-00284 


DEPARTMENT  OF  ENERGY 

Notice  of  Issuance  of  Decisions  and 
Orders  by  the  Office  of  Hearings  and 
Appeals 

Week  of  June  9  Through  June  13.  1997 

During  the  week  of  June  9  through 
June  13.  1997,  the  decisions  and  orders 
summarized  below  were  issued  with 
respect  to  appeals,  applications, 
petitions,  or  other  requests  filed  with 
the  Office  of  Hearings  and  Appeals  of 
the  Department  of  Energy.  The 
following  summary-  also  contains  a  list 
of  submissions  that  were  dismissed  by 
the  Office  of  Hearings  and  Appeals. 

Copies  of  the  full  text  of  these 
decisions  and  orders  are  available  in  the 
Public  Reference  Room  of  the  Office  of 
Hearings  and  Appeals,  Room  lE-234, 
Forrestal  Building,  1000  Independence 
Avenue,  SW,  Washington.  D.C.  20585- 
0107,  Monday  through  Friday,  between 
the  hours  of  1:00  p.m.  and  5:00  p.m.. 
except  federal  holidays.  They  are  also 
available  in  Energy  Management: 
Federal  Energy  Guidelines,  a 
commercially  published  loose  leaf 
reporter  system.  Some  decisions  and 
orders  are  available  on  the  Office  of 
Hearings  and  Appeals  World  Wide  Web 
site  at  http://www.oha.doe.gov. 


Dated:  July  1,  1997. 
George  B.  Breznay, 

Director,  Office  of  Hearings  and  Appeals. 

DEPARTMENT  OF  ENERGY 

Office  of  Hearings  and  Appeals 

[Decision  List  No.  37] 

Appeals 

Information  Focus  on  Energy,  Inc.,  6/12/ 
97,  VFA-0295 
The  DOE  issued  a  Decision  and  Order 
denying  a  Freedom  of  Information  Act 
(FOIA)  Appeal  that  was  filed  by 
Information  Focus  on  Energy  (IFOEJ.  In 
its  Appeal,  IFOE  sought  access  to 
information  that  was  withheld  by  the 
DOE'S  Office  of  General  Counsel 
pursuant  to  the  attorney  work  product 
privilege  of  Exemption  5.  The  withheld 
information  consisted  of  the  amounts  of 
settlements  negotiated  in  lawsuits 
involving  DOE  contractors.  The  DOE 
determined  that  this  information  was 
properly  withheld  under  Exemption  5, 
and  that  release  of  the  information  was 
not  in  the  public  interest. 

Sandra  Clayton,  6/13/97,  VFA-0289 

The  DOE  denied  a  Freedom  of 
Information  Act  (FOIA)  Appeal  filed  by 
Sandra  Clayton.  Clayton  sought 
information  concerning  an  investigation 
of  sexual  harassment  allegedly 
conducted  at  the  Western  Area  Power 
Administration  (WAPA).  The  DOE 
found  that  WAPA's  use  of  the  Glomar 


response,  neither  confirming  or  denying 
the  existence  of  relevant  material,  was 
appropriate  under  FOIA  Exemption  6. 
The  DOE  found  no  overriding  public 
interest  in  disclosure,  and  further 
concluded  that  the  release  of  any 
information  would  constitute  a  clearly 
unwarranted  invasion  of  the  personal 
privacy  of  anyone  allegedly  involved. 
Accordingly,  the  Appeal  was  denied. 

Personnel  Security  Hearing 

Personnel  Security  Hearing,  6/10/97, 
VSO-0132 

A  Hearing  Officer  issued  an  Opinion 
regarding  the  eligibility  of  an  individual 
for  access  authorization  under  the 
provisions  of  10  CFR  Part  710.  After 
considering  the  record,  the  Hearing 
Officer  found  that  the  individual  had 
demonstrated  financial  irresponsibility 
for  approximately  12  years  and  that  this 
conduct,  as  specified  by  10  CFR 
§  710.8(1)  (Criterion  L),  indicated  that 
the  individual  (i)  may  not  be  honest, 
reliable  or  trustworthy  or  (ii)  may  be 
subject  to  pressure,  coercion, 
exploitation  or  duress. 

At  the  hearing,  the  individual 
presented  some  evidence  that  in  the 
past  6  months  he  had  changed  the 
manner  in  which  he  had  handled  his 
financial  affairs.  However,  the  Hearing 
Officer  concluded  that  the  individual 
had  not  presented  evidence  sufficient  to 
conclude  that  the  individual  had 
reformed  his  conduct  regarding  his 
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financial  affairs.  Accordingly,  the 
Hearing  Officer  recommended  that  the 
individual's  access  authorization  not  be 
restored. 

Refund  Application 

Eason  Oil  Company/Presidio 

Exploration.  Inc.,  6/11/97.  RF352-9 
The  DOE  granted  an  application  for 
refund  submitted  by  Presidio 
Exploration,  Inc.  (Presidio)  in  the  Eason 
Oil  Company  (Eason)  special  refund 
proceeding,  based  on  purchases  by 
Home  Petroleum  Company  (Home). 
Home  was  a  reseller  that  purchased 


truck  load  lots  of  butane  and  propane 
from  Eason,  its  base  period  supplier. 
The  EKDE  concluded  that  Home's  butane 
and  propane  purchases  from  Eason 
probably  were  not  discretionary  in 
nature,  but  ware  dictated  by  Home's 
requirements  for  supplying  its  regular 
customers.  The  DOE  granted  Presidio  a 
full  volumetric  refund  for  Home's 
butane  purchases,  based  on  a 
competitive  disadvantage  analysis  using 
imputed  butane  prices  drawn  firom 
regional  propane  prices.  The  DOE 
limited  Presidio's  refund  for  Home's 
propane  purchases  from  Eason  to 


$5,776.  Home's  total  gross  excess  cost 
for  these  purchases.  Accordingly,  the 
DOE  granted  Presidio  a  total  refund, 
including  interest,  of  $44,037. 

Refund  Applications 

The  Office  of  Hearings  and  Appeals 
issued  the  following  Decisions  and 
Orders  concerning  refund  applications, 
which  are  not  summarized.  Copies  of 
the  full  texts  of  the  Decisions  and 
Orders  are  available  in  the  Public 
Reference  Room  of  the  Office  of 
Hearings  and  Appeals. 


RF2 72-57472 
RF30&-16900 
RF300-16923 
RF30O-21657 
RF300-18794 
RK272-04088 


Frank's  Burner  Service,  Inc  — •— 

Gulf  Oil  Corporation/O.M.  Johnson  Gulf  ."~ - " 

A.W.  Strout.  Inc  - " 

Hendries,  Inc  - - — - 

Inland  Transport  Co  - — ,^^,^^ 

Hagglunds  Denison  Corp./MacGregor " ~ RG272-75 

Luckey  Fanners,  Inc "     RG272-654 

Finland  Cooperative  Co  RR272-290 

Florence  Cnly  Coop  

Lydall.  Inc - " - "" 

M  *  S  Transport,  Inc  " .,^^,^- 

Patsy  K.  Manning  et  al - •  RF272-15100 

Robert  Sellhorst        _. - "TZ!ZZZZ!'.""'.     RK272-04247 

Sanitary  Dairy  of  Sleepy  Eye  et  al  *•"  RK272-O4304 

Stone  Container  Corporation RK272-01868 

Tate  logistics,  Inc  » - RG272-793 

W  R.  Grace  ft  Co  

While  Heavy  Haulers.  Inc - - 

Dismissals 

The  following  submissions  were  dismissed. 


6/13/97 
6/10/97 


6/10/97 
•6/10/97 


RF272-18674 
RF272-57209 
RK272-01476 


RG272-606 


6/13/97 

6/11/97 
6/11/97 
6/13/97 
6/13/97 
6/13/97 
6/13/97 
6/13/97 
6/11/97 


Name 


Inc 


Cherry  Hiit  Processing, 

County  of  Bergen  

Hennenpin  Co-op  Seed  Exchange 

Leckie  Smokeless  Coal  Co 

Ranger  Truck  Lines,  Inc  

Roderick  L  Cm _ 

Schrot  Oil  Company „ 

Valley  Steel  Products  Co 


Case  No. 


RK272-3739 

RG272-00536 

RK272-03403 

RK272-03367 

RF272-76441 

VFA-0296 

RF300-20195 

RK272-3732 


(FR  Doc.  97-17893  Filed  7-6-97;  8:45  amj 

BILUNG  COOe  64S0-01-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5855-31 

Underground  Injection  Control 
Program;  Hazardous  Waste  Injection 
Restrictions;  Petition  for  Exemption- 
Class  I  Hazardous  Waste  Injection; 
Texas  Ecologist,  Inc.,  (TECO) 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  final  decision  on 

petition  modification. 


SUMMARY:  Notice  is  hereby  given  that 
modification  of  an  exemption  to  the 
land  disposal  restrictions  under  the 
1984  Hazardous  and  Solid  Waste 


Amendments  to  the  Resource 
Conservation  and  Recovery  Act  has 
been  granted  to  TECO,  for  the  Class  I 
injection  well  located  at  Robstown, 
Texas.  As  required  by  40  CFR  Part  148, 
the  company  has  adequately 
demonstrated  to  the  satisfaction  of  the 
Environmental  Protection  Agency  by 
petition  and  supporting  documentation 
that,  to  a  reasonable  degree  of  certainty, 
there  will  be  no  migration  of  hazardous 
constituents  from  the  injection  zone  for 
as  long  as  the  waste  remains  hazardous. 
This  final  decision  allows  the 
underground  injection  by  TECO,  of  the 
specific  restricted  hazardous  waste 
identified  in  the  exemption 
modification,  into  the  Class  I  hazardous 


waste  injection  well  at  the  Robstown, 
Texas  facility  specifically  identified  in 
the  modified  exemption,  for  as  long  as 
the  basis  for  granting  an  approval  of  this 
exemption  remains  valid,  under 
provisions  of  40  CFR  148.24.  As 
required  by  40  CFR  124.10,  a  public 
notice  was  issued  July  31,  1996,  and 
closed  on  September  16.  1996,  and  was 
reopened  on  October  10, 1996.  a  public 
meeting  and  hearing  was  held  on 
November  19,  1996  and  the  comment 
period  was  closed  on  December  2,  1996. 
The  comment  period  was  again 
reopened  on  February  5,  1997,  and 
closed  on  March  24.  1997.  All 
comments  have  been  addressed  and 
have  been  considered  in  the  final 
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decision.  This  decision  constitutes  final 
Agency  action  and  there  is  no 
Administrative  appeal. 

DATES:  This  action  is  effective  as  of  June 
27,  1997. 

ADDRESSES:  Copies  of  the  modified 
petition  and  all  pertinent  information 
relating  thereto  are  on  file  at  the 
following  location:  Environmental 
Protection  Agency,  Region  6,  Water 
Quality  Protection  Division,  Source 
Water  Protection  Branch  (6WQ-S),  1445 
Ross  Avenue,  Dallas,  Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Dellinger,  Chief,  Ground  Water/ 
UlC  Section,  EPA — Region  6,  telephone 
(214)665-7165. 
Joan  E.  Brown, 

Acting  Director.  Water  Quality  Protection 
Division  (6WQ). 

|FR  Doc.  97-17954  Filed  7-8-97;  8.45  am) 
BILUNG  COOE  6SaO-60-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00473A;  FRL-5731-2] 

Antimicrobial  Rule  Developntent; 
Stakeholder  Meetings 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Public  Meeting. 

SUMMARY:  The  Antimicrobial  Division 
(AD)  of  the  Office  of  Pesticide  Programs 
of  EPA  is  continuing  its  series  of 
stakeholder  meetings  to  obtain  views 
about  the  antimicrobial  rule  that  is 
being  developed.  The  rule  is  being 
revised  in  accordance  with  principles 
set  forth  in  the  Food  Quality  Protection 
Act  of  1996  (Public  Law  104-170).  To 
ensure  that  all  interested  peulies  can 
obtain  information  about  activities 
related  to  developing  this  rule,  EPA,  in 
its  discretion,  has  opened  a  docket  in 
advance  of  the  rule's  proposal.  This 
docket  includes,  but  is  not  limited  to,  a 
summary  of  major  discussions  at 
stakeholder  meetings,  as  well  as  copies 
of  any  documents  distributed  at  these 
meetings. 

DATES:  The  next  stakeholder  meetings 
will  take  place  on  Tuesday,  July  15. 
1997;  Thursday,  September  11,  1997; 
Tuesday,  October  21,  1997  from  2  p.m. 
to  5  p.m.. 

ADDRESSES:  The  meetings  will  be  held 
in  Rm.  1126  ("Fishbowl"),  Crystal  Mall 
#2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Barbara  Maiulula,  Antimicrobials 
Division  (7510W).  U.S.  Environmental 
Protection  Agency,  401  M  St.,  SW.. 


Washington.  DC  20460;  Office  location, 
telephone,  fax,  and  e-mail  address: 
Sixth  Floor,  Crystal  Station  #1,  2800 
Crystal  Drive.  Arlington,  VA  22202, 
703-308-7378;  fax:  703-308-6467(6);  e- 
mail: 

mandula.barbara@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  a  series  of  public 
meetings  to  ensure  that  all  parties 
interested  in  the  development  of 
antimicrobial  rules  can  obtain 
information  about  activities  related  to 
the  development  of  this  rule. 
Additionally,  a  public  record  has  been 
established  for  development  of  the 
antimicrobial  rule  under  docket  number 
"OPP-00473A."  The  docket  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  Bay  of  the  Public  Response 
'  and  Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington.  VA.  Copies  of  EPA 
documents  may  be  obtained  by 
contacting:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW.. 
Washington,  DC  20460. 

List  of  Subiects 

Environmental  protection. 

Dated:  July  3,  1997. 

William  L.  Jordan, 

Acting  Director.  Antimicrobials  Division, 
Office  of  Pesticide  Pmgrams. 

|FR  Doc.  97-18083  Filed  7-8-97;  8:45  am) 

BaiJNG  CODE  6««>-S0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-S85&-6] 

Notice  of  Public  Meetirtg  on  ttie 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Centralized  Waste 
Treatment  Industry 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Office  of  Science  and 
Technology  (OST)  within  EPA's  Office 
of  Water  (OW)  is  conducting  a  public 
meeting  prior  to  re-proposing  effluent 
limitations  guidelines  and  standards  for 
the  Centralized  Waste  Treatment 
Industry.  The  EPA  intends  to  re-propose 
effluent  limitations  guidelines  and 


standards  early  next  year,  and  this  is  the 
only  public  meeting  that  the  Agency 
plans  to  sponsor  prior  to  the  re- 
proposal.  EPA  will  report  on  the  status 
of  the  regulator)'  development,  and 
interested  parties  can  provide 
information  and  ideas  to  the  Agency  on 
key  technical,  scientific,  and  economic 
issues. 

DATES:  The  public  meeting  will  be  held 
on  Tuesday,  July  29,  1997,  from  10:00 
a.m.  to  1:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Envirorunental  Protection 
Agency  Auditorium,  U.S.  EPA 
Headquarters,  Waterside  Mall.  401  M 
Street  SW.,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jan 

Matuszko,  Engineering  and  Analysis 
Division  (4303),  U.S.  EPA,  401  M  Street 
SW,  Washington  DC  20460.  Telephone 
(202)  260-9126,  FAX  (202)  260-7185  or 
E-Mail  matuszko.jan@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
January  27,  1995.  under  the  the 
authority  of  the  Clean  Water  Act  (CWA). 
EPA  proposed  effluent  limitations 
guidelines  and  pretreatment  standards 
to  reduce  the  discharge  of  pollutants 
from  a  category  of  industrial  facilities 
described  as  the  Centralized  Waste 
Treatment  Industry'  (60  FR  5464).  The 
Centralized  Waste  Treatment  Category 
includes  facilities  that  accept,  by  any 
form  of  shipment,  certain  hazardous  or 
non-hazardous  industrial  waste  from 
off-site  for  treatment  or  recover^-.  On 
September  16,  1996,  EPA  published  a 
notice  of  data  availability  describing 
revised  estimates  of  the  size  and 
regulatory  impacts  of  the  proposed 
rulemaking  on  the  proposed  oils 
treatment  and  recovery  subcategory  of 
the  industry  (61  FR  48805).  EPA  plans 
to  re-propose  effluent  limitations 
guidelines  and  standards  for  the 
Centralized  Waste  Treatment  Industry 
in  early  1998. 

EPA  has  scheduled  a  public  meeting 
to  discuss  the  proposed  regulation  for 
Tuesday,  July  29.  1997,  from  10:00  a.m. 
to  1:00  p.m.  The  public  meeting  will 
include  a  discussion  of  the  scope  of  the 
regulation,  subcategorization,  summary 
of  industry  information,  preliminary 
plans  for  technology-based  regulatory 
options,  and  other  regulatory'  issues. 
The  meeting  is  informational  and  will 
not  be  recorded  by  a  reporter  or 
transcribed  for  inclusion  in  the  record 
for  the  Centralized  Waste  Treatment 
Industry  rulemaking.  Documents 
relating  to  the  topics  mentioned  above 
and  a  more  detailed  agenda  will  be 
available  at  the  meeting. 
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Dated;  )une  30,  1997. 
fames  A.  Hanlon, 

Acting  Director.  Office  of  Science  and 

Technology- 

|FR  Doc  97-17944  Filed  7-8-97;  8:45  am) 

8ILUNG  CODE  eSaO-60-P 


ENVIRONMEhfTAL  PROTECTION 
AGENCY 

[FRL-5855-5] 

National  Drinking  Water  Advisory 
Council;  Notice  of  Open  Meeting 

Under  Section  10(a)(2)  of  Pub.  L.  92- 

423.  "The  Federal  Advisory  Committee 

Act,"  notice  is  hereby  given  that  a 

meeting  of  the  National  Drinking  Water 

Advisory  Council  established  under  the 

Safe  Drinking  Water  Act.  as  amended 

(42  U.S.C.  300f  e(  seq],  w^ill  be  held  on 

July  21,  1997,  from  2:00  p.m.  until  5:00 

p.m.  and  on  July  25,  1997,  from  2:00 

p.m.  until  5:00  p.m.  at  the  U.S. 

Environmental  Protection  Agency's 

Headquarters.  Room  1209  East  Tower, 

401  M  Street.  S.W.,  Washington.  D.C. 

20460.  Members  of  the  Council  will  be 

participating  by  conference  call.  The 

meeting  is  open  to  the  public,  but  due 

to  past  experience,  seating  will  be 

limited. 
The  purpose  of  the  July  21,  1997, 

meeting  is  to  provide  the  Council  with 

the  recommendations  from  the 

Occurrence  and  Contaminant 

Identification  Working  Group.  The  July 

25,  1997.  meeting  is  being  held  to 

provide  the  Council  with  the  final 

recommendations  on  the  draft  rule  bom 

the  Consumer  Confidence  Report 

Working  Group. 
The  Counc  if  encourages  the  hearing  of 

outside  statements  and  will  allocate 

one-half  hour  at  each  meeting  for  this 

purpose.  Oral  statements  will  be  limited 

to  five  minutes,  and  it  is  preferred  that 

only  one  person  present  the  statement. 

Any  outside  parties  interested  in 

presenting  an  oral  statement  should 

petition  the  Council  by  telephone  at 

(202)  260-2285  before  [uly  18.  1997. 

Any  person  who  wishes  to  file  a 
written  statement  can  do  so  before  or 
after  a  Council  meeting.  Written 
statements  received  prior  to  the  meeting 
will  be  distributed  to  all  members  of  the 
Council  before  any  final  discussion  or 
vote  is  completed.  Any  statements 
received  after  the  meeting  will  become 
part  of  the  permanent  meeting  file  and 
will  be  forwarded  to  the  Council 
members  for  their  information. 

Members  of  the  public  that  would  like 
to  attend  the  meeting,  present  an  oral 
statement,  or  submit  a  written 
statement,  should  contact  Ms.  Charlene 
Shaw,  Designated  Federal  Officer, 
National  Drinking  Water  Advisory 


Council.  U.S.  EPA,  Office  of  Ground 
Water  and  Drinking  Water  (4601),  401  M 
Street,  SW,  Washington,  DC  20460.  The 
telephone  number  is  Area  Code  (202) 
260-2285  or  E-Mail, 
shaw.charlene®epamail.epa.gov. 

Dated:  July  1,  1997. 
Robert  |.  Blaoco, 

Acting  Director,  Office  of  Ground  Water  and 
Drinking  Water. 
[PR  Doc.  97-17945  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  «S60-«0-M 


ENVIRONMENTAL  PROTECTION 

AGENCY 

[OPP-30428;  FRL-65e4-7] 

N.  Jonas  inc.;  Approval  of  a  Pesticide 
Product  Conditional  Registration 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 


SUMMARY:  This  notice  announces 
Agency  approval  of  an  application 
submitted  by  N.  Jonas  and  Company, 
Incorporation,  to  conditionally  register 
the  pesticide  product  Sildate  containing 
a  new  active  ingredient  not  included  in 
any  previously  registered  product 
pursuant  to  the  provisions  of  section 
3(c)(7)(C)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Vivian  A.  Turner,  Acting  Product 
Manager  (PM)  32.  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
401  M  St..  SW..  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  276,  CM  #2.  Environmental 
Protection  Agency.  1921  Jefferson  Davis 
Hwy,  Arlington,  VA  22202,  703-305- 
6909;  e-mail: 
tumer.vivian@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Availability:  Electronic 
copies  of  this  document  and  the  Fact 
Sheet  are  available  from  the  EPA  home 
page  at  the  Environmental  Sub-Set  entry 
for  this  document  under  "Regulations" 
(http://www.epa.gov/fedrgstr/). 

EPA  received  an  application  from  N. 
Jonas  and  Co.,  Inc.,  4520  Adams  Circle, 
Bensalem,  PA  19020.  to  conditionally 
register  the  pesticide  product  Sildate 
(EPA  File  Symbol  3432-AU),  containing 
the  active  ingredient  tetrasilver 
tetroxide  at  2.0  percent,  an  active 
ingredient  not  included  in  any 
previously  registered  product.  However, 
since  the  notice  of  receipt  of  application 
was  not  published  in  Federal  Register, 
as  required  by  FIFRA,  as  amended, 
interested  parties  may  submit  written 
comments  within  30  days  from  the  date 
of  publication  of  this  notice.  Comments 


and  data  may  also  be  submitted 
electronically  by  sending  electronic 
mail;  e-mail:  opp- 

docket@epamail.epa.gov.  More  detailed 
information  is  found  in  all  documents 
requesting  comments  as  of  May  1995. 

The  application  was  approved  on 
November  27,  1996,  as  Sildate  for  use  as 
a  disinfectant  and  germicide  in 
swimming  pools  (EPA  Registration 
Number  3432-64). 

A  conditional  registration  may  be 
granted  under  section  3(c)(7)(C)  of 
FIFRA  for  a  new  active  ingredient  where 
certain  data  are  lacking,  on  condition 
that  such  data  are  received  by  the  end 
of  the  conditional  registration  period 
and  do  not  meet  or  exceed  the  risk 
criteria  set  forth  in  40  CFR  154.7;  that 
use  of  the  pesticide  during  the 
conditional  registration  period  will  not 
cause  unreasonable  adverse  effects;  and 
'  that  use  of  the  pesticide  is  in  the  public 
interest. 

The  Agency  has  considered  the 
available  data  on  the  risks  associated 
with  the  proposed  use  of  tetrasilver 
tetroxide,  and  information  on  social, 
economic,  and  environmental  benefits 
to  be  derived  from  such  use. 
Specifically,  the  Agency  has  considered 
the  nature  and  its  pattern  of  use, 
application  methods  and  rates,  and  level 
and  extent  of  potential  exposiu'e.  Based 
on  these  reviews,  the  Agency  was  able 
to  make  basic  health  and  safety 
determinations  which  show  that  use  of 
tetrasilver  tetroxide  during  the  period  of 
conditional  registration  will  not  cause 
any  unreasonable  adverse  effect  on  the 
envirorunent,  emd  that  use  of  the 
pesticide  is,  in  the  public  interest. 

This  product  is  conditionally 
registered  in  accordance  with  FIFRA 
section  3(c)(7)(C).  If  the  conditions  are 
not  complied  with  the  registration  will 
be  subject  to  cancellation  in  accordance 
with  FIFRA  section  6(e).  Jonas  and  Co., 
must  make  sure  that  all  required  studies 
are  submitted  under  the  terms  of  this 
conditional  registration. 

Consistent  with  section  3(c)(7)(C),  the 
Agency  has  determined  that  this 
conditional  registration  is  in  the  public 
interest.  Use  of  the  pesticides  are  of 
significance  to  the  user  community,  and 
appropriate  labeling,  use  directions,  and 
other  measures  have  been  taken  to 
ensure  that  use  of  the  pesticides  will  not 
result  in  unreasonable  adverse  effects  to 
man  and  the  environment. 

More  detailed  information  on  this 
conditional  registration  is  contained  in 
an  EPA  Pesticide  Fact  Sheet  on 
tetrasilver  tetroxide. 

A  copy  of  this  fact  sheet,  which 
provides  a  summary  description  of  the 
chemical,  use  patterns  and 
formulations,  science  findings,  and  the 
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Agency's  regulatory  position  and 
rationale,  may  be  obtained  from  the 
National  Technical  Information  Service 
(NTIS),  5285  Port  Royal  Road, 
Springfield.  VA  22161. 

In  accordance  with  section  3(c)(2)  of 
FIFRA,  a  copy  of  the  approved  label  and 
the  list  of  data  references  used  to 
support  registration  are  available  for 
public  inspection  in  the  office  of  the 
Product  Manager.  The  data  and  other 
scientific  information  used  to  support 
registration,  except  for  material 
specifically  protected  by  section  10  of 
FIFRA,  are  available  for  public 
inspection  in  the  Public  Response  and 
Program  Resources  Branch.  Field 
Operations  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  Rm.  1132,  CM  #2. 
Ariington,  VA  22202  (703-305-5805). 
Requests  for  data  must  be  made  in 
accordance  with  the  provisions  of  the 
Freedom  of  Information  Act  and  must 
be  addressed  to  the  Freedom  of 
Information  Office  (A-101),  401  M  St.. 
SW.,  Washington,  D.C.  20460.  Such 
requests  should:  (1)  Identify  the  product 
name  and  registration  number  and  (2) 
specify  the  data  or  information  desired. 

Autluirity:  7  U.S.C.  136. 

List  of  Subiects 

Environmental  protection,  Pesticides 
and  pests,  Product  registration. 
Dated:  June  25,  1997. 

James  Jones, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  97-17479  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  6SaO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6853-8] 

Proposed  Prospective  Purchaser 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  arul  Liability 
Act  of  1960,  as  Amended  by  the 
Superfund  Amendntents  and 
Reauthorization  Act 

AGENCY:  Enviroiunental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMiARY:  Notice  is  hereby  given  that  a 
proposed  prospective  purchaser 
agreement  associated  with  the  Prier 
Brass  Superfund  Site,  located  in  Kansas 
City,  Missouri,  was  executed  by  the 
Agency  on  May  8,  1997,  and  concurred 
upon  by  the  United  States  Department 


of  Justice  on  June  16,  1997.  This 
agreement  is  subject  to  final  approval 
after  the  comment  period.  The 
Prospective  Purchaser  Agreement  would 
resolve  certain  potential  EPA  claims 
under  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
by  the  Superfund  Amendments  and 
Reauthorization  Act  of  1986 
("CERCLA"),  against  CST.  L.L.P.,  the 
prospective  purchaser  ("the 
purchaser"). 

The  settlement  would  require  the 
purchaser  to  pay  EPA  $50,000.00  in 
consideration  for  the  property  and  to 
maintain  the  protective  cover  at  the  Site. 
The  purchaser  must  record  a  deed 
restriction  limiting  use  of  the  property 
to  industrial  and  commercial  uses  and 
must  provide  EPA  uidimited  access  to 
the  Site. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  proposed  settlement.  The 
Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Enviroiunental 
Protection  Agency,  Region  VII,  726 
Miimesota  Avenue,  Kansas  City,  Kansas 
66101. 

DATES:  Comments  must  be  submitted  on 
or  before  August  8,  1997. 

ADDRESSES:  The  proposed  settlement  is 
available  for  public  inspection  at  the 
U.S.  Envfronmental  Protection  Agency, 
Region  VII,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101.  A  copy  of 
the  proposed  agreement  may  be 
obtained  from  Timothy  Curry,  On-Scene 
Coordinator.  U.S.  Enviroiunental 
Protection  Agency,  Region  VII,  726 
Minnesota  Avenue.  Kansas  City,  Kansas 
66101.  Comments  should  reference  the 
"Prier  Brass  Superfund  Site  Prospective 
Purchaser  Agreement"  and  should  be 
forwarded  to  Timothy  Curry,  On-Scene 
Coordinator,  at  the  above  address. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Timothy  Curry,  On-Scene  Coordinator, 
Superfund  Division,  United  States 
Environmental  Protection  Agency, 
Region  VIl,  726  Minnesota  Avenue, 
Kansas  City,  Kansas  66101,  (913)  551- 
7636. 

May  16.  1997. 
William  Rice, 

Acting  Regional  Administrator. 

[FR  Doc.  97-17942  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  a660-Sfr-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Submitted  to  0MB  for 
Review  and  Approval 

July  1,  1997. 

StiMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  proposed  and/or  continuing 
information  collections,  as  required  by 
the  Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
fb)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected,  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  8.  1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Directall  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234, 1919  M  St., 
NW.,  Washington,  DC  20554  or  via 
internet  to  jboley@fcc.gov  and  Timothy 
Fain.  OMB  Desk  Officer.  10236  NEOB 
725  17th  Street.  NW..  Washington,  DC 
20503  or  fain___t@al.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  3060-0319. 

Title:  Application  for  Assignment  of 
Authorization  or  Consent  to  Transfer  of 
Control  of  Licensee. 

Fonn  No.  FCC  490. 
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Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Businesses  or  other  for 
profit. 

Number  of  Respondents:  28.500. 
Estimate  Hour  Per  Response:  .5-3 
hours  per  respondent.  The  Commission 
estimates  75%  of  the  respondents  will 
hire  a  consultant  to  prepare  the  required 
information.  The  estimated  time  for 
coordinating  with  these  consultants  is 
30  minutes  per  respondent.  The 
estimated  time  for  the  remaining  25%  of 
the  respondents  to  complete  the 
collection  is  3  hours  per  response. 
Total  Annual  Burden:  32,063  hours. 
Estimated  Total  Annual  Costs: 
$14,125,312.  This  estimate  includes 
costs  incurred  by  75%  of  the 
respondents  hiring  consultant  to 
prepare  the  required  information.  The 
estimated  costs  for  hiring  these 
consultants  is  $200  per  hour.  This  total 
also  includes  a  $45  filing  fee  per 
respondent. 

Needs  and  Uses:  FCC  Form  490  is 
filed  to  solicit  Commission  approval  to 
assign  a  radio  station  authorization  to 
another  party  or  to  transfer  control  of  a 
licensee.  The  requested  information  is 
used  by  the  Commission  in  carrying  out 
its  duties  set  forth  in  sections  308,  298 
and  310  of  the  Communications  Act. 
This  collection  is  being  revised  to 
account  for  the  changes  proposed  in  the 
Fifth  Notice  of  Proposed  Rulemaking, 
Use  of  the  220-222  MHz  Band  by  the 
Private  Land  Mobile  Radio  Service,  the 
Commission  concluded  that  any  holder 
of  a  Phase  II  EA,  Regional  or  nationwide 
220  MHz  license  will  be  permitted  to 
partition  portions  of  its  authorization. 

In  this  collection  the  Commission  is 
also  requesting  generic  approval  from 
0MB  to  use  this  form  in  future 
disaggregation  and  partitioning  for  a 
variety  of  spectrum  based  services 
licensed  by  the  Commission.  Specific 
Rules  will  be  adopted  in  Reports  and 
Orders  or  by  Public  Notice  for  each 
service  subject  to  disaggregation  and 
partitioning.  Please  note  the  burden  in 
this  notice  differs  from  the  burden  in 
the  notice  published  62  FR  17815,  April 
11,  1997.  The  Commission  inadvertently 
calculated  the  earlier  burden  without 
including  estimates  for  respondents 
hiring  consultants. 

0MB  Approval  No.:  3060-0105. 

Title:  Licensee  Qualification  Report. 

Form  No.:  FCC  430. 

Type  of  Review:  Revision  of  an 
existing  collection. 

Respondents:  Businesses  or  other  for 
profit. 

Number  of  Respondents:  24,583. 

Estimate  Hour  Per  Response:  .5-2 
hours  per  respondent.  The  Commission 


estimates  75%  of  the  respondents  will 
hire  a  consultant  to  prepare  the  required 
information.  The  estimated  time  for 
coordinating  with  these  consultants  is 
30  minutes  per  respondent.  The 
estimated  time  for  the  remaining  25%  of 
the  respondents  to  complete  the 
collection  is  2  hours  per  response. 

Total  Annual  Burden:  21,511  hours. 

Estimated  Total  Annual  Costs: 
$7,374,900.  This  estimate  includes  costs 
incurred  by  75%  of  the  respondents 
hiring  consultant  to  prepare  the 
required  Information.  The  estimated 
costs  for  hiring  these  consultants  is  $200 
per  hour.  This  total  also  includes  a 
$2.50  postal  fee  per  respondent  incurred 
by  respondents  filing  manually. 

Needs  and  Uses:  FCC  Form  430 
enables  the  Commission  to  determine 
whether  applicants  are  legally  qualified 
to  become  or  remain  common  carrier 
telecommunications  licensees.  If  the 
information  is  not  collected,  the 
Commission  would  be  unable  to  fulfill 
its  responsibilities  under  the 
Communications  Act  to  make  a  finding 
as  to  the  legal  qualifications  of  an 
applicant  or  licensee.  To  reduce 
paperwork  applicants  may  submit 
letters  in  lieu  of  completing  the  FCC  430 
in  those  cases  in  which  there  has  been 
no  change  to  any  of  the  required 
information..  This  collection  is  being 
revised  to  account  for  the  changes 
proposed  in  the  Fifth  Notice  of 
Proposed  Rulemaking,  Use  of  the  220- 
222  MHz  Band  by  the  Private  Land 
Mobile  Radio  Service,  the  Commission 
concluded  that  any  holder  of  a  Phase  II 
EA,  Regional  or  nationwide  220  MHz 
license  will  be  permitted  to  partidon 
portions  of  its  authorization. 

In  the  Fifth  Notice  of  Proposed 
Rulemaking,  Redesignation  of  27.5  GHz 
Frequency  Band,  Establishing  Rules  and 
Policies  for  LMDS  the  Commission 
proposed  that  this  form  be  used  to 
complete  the  disaggregation  and 
partitioning  of  LMDS.  In  this  collection 
the  Commission  is  also  requesting 
generic  approval  from  OMB  to  use  this 
form  in  future  disaggregation  and 
partitioning  for  a  variety  of  spectrum 
based  services  licensed  by  the 
Commission.  Specific  Rules  will  be 
adopted  in  Reports  and  Orders  or  by 
Public  Notice  for  each  service  subject  to 
disaggregation  and  partitioning. 

Please  note  the  burden  in  this  notice 
differs  from  the  burden  in  the  notice 
published  62  FR  17815.  April  11. 1997. 
The  Commission  inadvertently 
calculated  the  earlier  burden  without 
including  estimates  for  respondents 
hiring  consultants. 


Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-17786  Filed  7-8-97;  8:45  ami 

BILUNG  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Advisory  Committee  for 
the  National  Urban  Search  and  Rescue 
Response  System 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463.  5  U.S.C. 
App.),  announcement  is  made  of  the 
following  committee  meeting: 

Name:  Advisory  Committee  for  the 
National  Urban  Search  and  Rescue  Response 
System. 

Date  of  Meeting:  July  17-18,  1997. 

Place:  Federal  Emergency  Management 
Agency.  Regional  Office  Conference  Room. 
3003  Chamblee-Tucker  Road,  Atlanta,  GA 
30341. 

Time:  9:00  a.m. -5:00  p.m. 

Proposed  Agenda:  The  committee  will  be 
provided  with  a  program  update  that  will 
address  the  recently  completed  System 
expansion  activity,  the  February  1997  Report 
to  Congress,  the  status  of  ongoing  audits  and 
program  reviews,  functional  training  and 
program  support  efforts,  and  Fiscal  Year  1997 
and  1998  budgets  for  the  Urban  Search  and 
Rescue  program.  The  committee  will  review, 
discuss,  and  develop  final  recommendations 
for  the  organization  of  the  Advisory 
Committee  working  group  structure  and  the 
decision  making  process.  Other  items  for 
discussion  may  include  sponsoring  agency 
head  involvement,  authorizing  legislation, 
functional  training  methodologies,  and 
program  strategic  planning  and  budgeting. 

An  ethics  briefing  will  also  be  conducted 
for  participants. 

The  meeting  will  be  open  to  the  public 
with  approximately  20  seats  available  on  a 
first-come,  first-served  basis.  All  members  of 
the  public  interested  in  attending  should 
contact  Mark  R.  Russo,  at  202-646-2701. 

Minutes  of  the  meeting  will  be  prepared 
and  will  be  available  for  public  viewing  at 
the  Federal  Emergency  Management  Agency. 
Operations  Division,  500  C  Street,  SW., 
Washington,  DC  20472.  Copies  of  the 
minutes  will  be  available  upon  request  30 
days  after  the  meeting. 
Dated:  June  25,  1997. 
Lacy  E.  Suiter, 

Executive  Associate  Director.  Response  and 
Recovery  Directorate. 
IFR  Doc.  97-17791  Filed  7-6-97;  8:45  ami 
BILUNG  CODE  6718-02-M 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  22, 
1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W..  Atlanta,  Georgia 
30303-2713: 

1.  David  E.  Young,  Chattanooga, 
Tennessee;  to  retain  a  total  of  69.09 
percent  of  the  voting  shares  of  East 
Ridge  Bancshares,  Inc.,  East  Ridge, 
Tennessee,  and  thereby  indirectly  retain 
Bank  of  East  Ridge,  East  Ridge, 
Tennessee. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  2,  1997. 
Jennifer  J.  Johnson. 
Deputy  Secretary  ofttie  Board. 
IFR  Doc.  97-17782  Filed  7-d-97;  8:45  am] 

BILLING  CODE  621 0-01 -F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  e(  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 


available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  1,  1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Triangle  Bancorp,  Inc..  Raleigh, 
North  Carolina;  to  acquire  100  percent 
of  the  voting  shares  of  Bank  of 
Mecklenburg,  Charlotte,  North  Carolina. 

B.  Federal  Reserve  Bank  of  AUanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta.  Georgia 
30303-2713: 

J.  Edison  Bancshares,  Fort  Myers, 
Florida;  to  become  a  bank  holding 
company  by  acquiring  voting  shares  of 
Edison  National  Bank  (in  organization). 
Fort  Myers,  Florida. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  2,  1997. 
Jennifier ).  Johnson. 

Deputy  Secretary  of  the  Board. 

IFR  Doc.  97-17781  Filed  7-8-97;  8:45  am) 

BILLING  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 


The  notice  also  will«be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  1,  1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Jeffrey  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566; 

1.  Peoples  Bancorp.  Inc.,  Marietta. 
Ohio;  to  acquire  Gateway  Bancorp,  Inc., 
Catlettsburg,  Kentucky,  and  thereby 
indirectly  acquire  Catlettsburg  Federal 
Savings  Bank,  Catlettsburg.  Kentucky, 
Aid  thereby  engage  in  operating  a 
savings  association,  pursuant  to  § 
225.28(b)(4)(ii)  of  the  Boards  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  2. 1997. 
Jf»w  "fer  J.  Johnson, 
Ljp       Secretary  of  the  Board. 
(FR  Ltoc.  97-17780  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  6210-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Public  Health  and  Science, 
HHS 

U.S.  Public  Health  Service 
Recommendations  for  Use  of 
Antlretroviral  Drugs  During  Pregnancy 
for  Maternal  Health  and  Reduction  of 
Perinatal  Transmission  of  Human 
Immiinodeficiency  Virus  Type  1  in  the 
United  States;  Request  for  Comment 

agency:  Office  of  Public  Health  and 
Science,  HHS. 
ACTION:  Notice. 

summary:  The  Department  of  Health  and 
Human  Services,  Office  of  Public  Health 
and  Science  is  establishing  guidelines 
for  use  of  antlretroviral  drugs  by  HIV- 
1 -infected  pregnant  women  for  maternal 
health  indications  and  reduction  of 
perinatal  HIV-1  transmission. 
DATES:  Comments  on  the  proposed 
guidelines  must  be  received  on  or  before 
August  8,  1997  in  order  to  ensure  that 
NIH  will  be  able  to  consider  the 
comments  in  preparing  the  final 
guidelines. 

ADDRESSES:  Written  comments  to  this 
notice  should  be  submitted  to:  The  HFV/ 
ADDS  Treatment  Information  Service, 
P.O.  Box  6303.  Rockville,  MD  20849- 
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6303.  Only  written  romments  will  be 
accepted.  After  consideration  of  the 
comments,  the  final  document  will  be 
published  in  the  Centers  for  Disease 
Control  and  Prevention  (CEXD) 
"Morbidity  and  Mortality  Weekly 
Report"  (MMWR). 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  "U.S.  Public 
HealthService  Recommendations  for 
Use  of  An tiretro viral  Drugs  During 
Pregnancy  for  Maternal  Health  and 
Reduction  of  Perinatal  Transmission  of 
Human  Immunodeficiency  Virus  Type  1 
in  the  United  States"  are  available  from 
the  National  AIDS  Clearinghouse  (1- 
800-458-5231) and  on  the 
Clearinghouse  Web  site  (http:// 
www.cdcnac.org)  and  fixjm  the  HIV/ 
AIDS  Treatment  Information  Service  (1- 
800-448-0440;  Fax:  301-519-6616; 
TTY:  1-800-243-7012)  and  on  their 
Web  site  (http://www.hivatis.org). 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Public  Health  Service  Task  Force 
Recommendations  for  Use  of 
Antiretroviral  Drugs  During  Pregnancy 
for  Maternal  Health  and  Reduction  of 
Perinatal  Transmission  of  Human 
Immunodeficiency  Virus  Type  1  would 
update  the  1994  guidelines  developed 
by  the  U.S.  Public  Health  Service  for  use 
of  zidovudine  (ZDV)  to  reduce  the  risk 
of  perinatal  human  immunodeficiency 
virus  (HIV)  type  1  transmission.(MMWR 
1994) 

On  May  9.  1997  the  U.S.  Public 
Health  Service  convened  a  "Workshop 
on  Antiretroviral  Therapy  to  Reduce  the 
Risk  of  Perinatal  Transmission"  to 
review  information  related  to  use  of 
antiretroviral  drugs  to  reduce  perinatal 
HIV  transmission  and  for  treatment  of 
HIV  infection  in  women  in  the  United 
Stales.  The  medical,  scientific,  public 
health  and  bioethics  communities  and 
interested  professional,  community  and 
advocacy  organizations  were 
represented.  These  guidelines  represent 
a  consensus  of  35  expert  consultants, 
including  medical,  public  health,  and 
bioethics  specialists,  HIV-infected 
women  and  AIDS  advocacy  organization 
representatives,  who  have  reviewed  and 
revised  the  document  twice  since  that 
meeting.  The  document  has  also  been 
sent  for  review  by  22  representatives  of 
professional  and  AIDS  advocacy 
organizations. 

In  February  1994,  the  results  of 
Pediatric  AIDS  Clinical  Trials  Group 
(PACTG)  Protocol  076  demonstrated 
that  ZDV  chemoprophylaxis  could 
reduce  perinatal  HIV-1  transmission  by 
nearly  70%. {Connor  1994)  Since  that 
time,  epidemiologic  data  have 
confirmed  the  efficacy  of  ZDV  for 
reduction  of  perinatal  transmission  and 


extended  this  efficacy  to  children  of 
women  with  advanced  disease,  low  CD4 
lymphocyte  count  and  prior  ZDV 
therapy.  Additionally,  there  have  been 
major  advances  in  understanding  the 
pathogenesis  of  HIV-1  infection  and  in 
the  treatment  and  monitoring  of  HIV-l 
disease.  These  advances  have  resulted 
in  changes  in  standard  antiretroviral 
therapy  recommendations  for  HFV-l- 
infected  adults  in  the  United  States  to 
more  aggressive  combination  drug 
regimens  that  maximally  suppress  viral 
replication.  Although  considerations 
related  to  pregnancy  may  factor  into 
decisions  as  to  timing  and  choice  of 
therapy,  pregnancy  per  se  is  not  an 
adequate  reason  to  defer  standard 
therapy.  There  are  unique 
considerations  regarding  use  of 
antiretroviral  drugs  in  pregnancy, 
including  the  potential  need  to  alter 
dosing  due  to  physiologic  changes 
associated  with  pregnancy,  the  potential 
for  adverse  short-  or  long-term  effects  on 
the  fetus  and  newborn,  and 
effectiveness  for  reducing  the  risk  of 
perinatal  transmission.  Data  to  address 
many  of  these  considerations  are  not  yet 
available.  Therefore,  offering 
antiretroviral  therapy  to  an  HTV-l- 
infected  woman  during  pregnancy, 
whether  primarily  to  treat  her  HIV-l 
infection,  primarily  to  reduce  perinatal 
transmission,  or  for  both  purposes, 
should  be  accompanied  by  a  discussion 
of  the  known  and  unknown  short-  and 
long-term  benefits  and  risks  of  such 
therapy  for  her  and  her  infant.  Standard 
antiretroviral  therapy  should  be 
discussed  with  and  offerad  to  HTV-1- 
infected  pregnant  women.  Additionally, 
to  prevent  perinatal  transmission,  ZDV 
chemoprophylaxis  should  be 
incorporated  into  whatever 
antiretroviral  regimen  is  offered.  This 
document  is  intended  to  give  the  health 
care  professional  information  for 
discussion  with  the  woman  to  enable 
her  to  make  an  informed  decision 
regarding  use  of  antiretroviral  drugs 
during  pregnancy. 

Introduction 

In  February  1994,  PACTG  Protocol 
076  demonstrated  that  a  3-part  regimen 
of  ZDV  could  reduce  the  risk  of  mother 
to  child  HTV-l  transmission  by  nearly 
70%. (Connor  1994)  The  regimen 
includes  oral  ZDV  initiated  at  14  to  34 
weeks  gestation  and  continuing 
throughout  pregnancy,  followed  by 
intravenous  ZDV  during  labor  and  oral 
administration  of  ZDV  to  the  infant  for 
6  weeks  after  delivery  (Table  1).  In 
August  1994,  a  U.S.  Public  Health 
Service  (USPHS)  Task  Force  issued 
recommendations  for  use  of  ZDV  for 
reduction  of  perinatal  HIV-1 


transmission  (MMWR  1994),  and  in  July 
1995,  the  USPHS  issued 
recommendations  for  universal  prenatal 
HIV-1  counseling  and  HIV-l  testing 
with  consent  for  all  pregnant  women  in 
the  U.S.. (MMWR  1995)  In  the  three 
years  since  these  results  became 
available,  epidemiologic  studies  in  the 
U.S.  and  France  have  demonstrated 
dramatic  decreases  in  perinatal 
transmission  following  incorporation  of 
the  PACTG  076  ZDV  regimen  into 
general  clinical  practice.  (Cooper  1996; 
Fiscus  1996;  Fiscus  1997;  Thomas  1997; 
Blanche  1997;Simonds  1996) 

Since  1994  there  have  been  major 
advances  in  understanding  the 
pathogenesis  of  HIV-1  infection  and  in 
the  treatment  and  monitoring  of  HIV-l 
disease.  It  is  now  appreciated  that  the 
rapidity  and  magnitude  of  viral  turnover 
during  all  stages  of  HIV-1  infection  is 
much  greater  than  previously 
recognized;  plasma  virions  are 
estimated  to  have  a  mean  half-life  of 
only  6  hours. (Perelson  1996)  Thus, 
current  therapeutic  interventions  focus 
on  early  initiation  of  aggressive 
combination  antiretroviral  regimens  to 
maximally  suppress  viral  replication, 
preserve  immune  function,  and  reduce 
the  development  of  resistance.  (Havlir 
1996)  New,  potent  antiretroviral  drugs 
which  inhibit  the  protease  enzyme  of 
HIV-l  are  now  available.  When  a 
protease  inhibitor  is  used  in 
combination  with  nucleoside  analogue 
reverse  transcriptase  inhibitors,  plasma 
HIV-1  RNA  levels  may  be  reduced  for 
prolonged  periods  of  time  to 
undetectable  levels  using  current  assays. 
Improved  clinical  outcome  and  survival 
have  been  observed  in  adults  receiving 
such  regimens.  Additionally,  more 
direct  quantitation  of  viral  load  has 
become  available  through  assays  that 
measure  HIV-l  RNA  copy  number; 
these  assays  have  provided  powerful 
new  tools  to  assess  disease  stage  and 
risk  for  progression  as  well  as  the  effects 
of  therapy.  These  advances  have  led  to 
major  changes  in  the  standard  of  care  for 
treatment  and  monitoring  for  HIV-1- 
infected  adults  in  the  United  States. 

There  have  also  been  advances  in  the 
understanding  of  the  pathogenesis  of 
perinatal  HIV-1  transmission.  It  is  now 
recognized  that  the  majority  of  perinatal 
transmission  likely  occurs  near  to  or 
during  delivery. (Mofenson  1997) 
Additional  data  and  follow-up  are  now 
available  on  infants  and  women 
enrolled  in  PACTG  076  demonstrating 
the  short-term  safety  of  the  ZDV 
regimen,  but  new  data  from  animal 
studies  affirm  the  need  for  long-term 
follow-up  of  children  with  antiretroviral 
exposure  in  utero. 
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These  developments  have  important 
implications  for  maternal  and  fetal 
health.  Antiretroviral  use  in  HIV-l 
infected  women  during  pregnancy  must 
take  into  account  two  separate  but 
elated  issues:  (1)  Antiretroviral 
treatment  of  the  woman's  HTV  infection, 
and  (2)  Antiretroviral  chemoprophylaxis 
to  reduce  the  risk  of  perinatal  HIV-1 
transmission.  While  ZDV 
chemoprophylaxis  alone  has  been 
shown  to  significantly  reduce  the  risk  of 
perinatal  transmission,  antiretroviral 
monotherapy  is  now  considered  to  be 
suboptimal  for  treatment  of  HfV 
infection,  and  combination  drug  therapy 
is  the  current  standard  of  care  when 
considering  treatment  of  the  woman's 
HIV  infection  in  the  United  States.  The 
USPHS  Panel  on  Clinical  Practices  for 
Treatment  of  HIV  Infection  will  soon 
release  guidelines  for  use  of 
antiretrovirals  in  infected  adolescents 
and  adults,  including  use  of 
antiretrovirals  for  treatment  of  infected 
women  who  are  pregnant.(Panel  1997) 
The  current  document  will  focus  on 
antiretroviral  chemoprophylaxis  for 
reduction  of  perinatal  transmission,  and 
will  review  the  special  considerations 
regarding  use  of  antiretroviral  drugs  in 
pregnant  women;  update  the  results  of 
PACTG  076  and  related  clinical  trials 
and  epidemiologic  studies;  discuss  use 
of  HIV-1  RNA  assays  during  pregnancy; 
and  provide  updated  recommendations 
on  antiretroviral  chemoprophylaxis  for 
the  reduction  of  perinatal  transmission. 

These  recommendations  have  been 
developed  for  use  in  the  United  States. 
Although  perinatal  HIV-1  transmission 
is  an  international  problem,  alternative 
strategies  may  be  appropriate  in  other 
countries.  The  policy  and  practices  in 
other  countries  regarding  use  of 
antiretroviral  drugs  for  reduction  of 
perinatal  HIV-l  transmission  may  differ 
from  these  recommendations,  and  will 
depend  on  local  considerations, 
including  availability  and  cost  of  ZDV, 
access  to  facilities  for  safe  intravenous 
infusions  during  labor,  and  alternative 
interventions  that  may  be  under 
evaluation  in  that  area. 

Special  Consideratiotis  Regarding  the 
use  of  Antiretroviral  Drugs  by  HTV-l- 
Inflected  Pregnant  Women  and  Their 
Infants 

Treatment  recommendations  for  HIV- 
1 -infected  pregnant  women  have  been 
based  on  the  belief  that  therapies  of 
known  benefit  to  women  shouldjiot  be 
withheld  during  pregnancy  unless  there 
are  known  adverse  effects  on  the 
mother,  fetus  or  infant  and  these 
adverse  effects  outweigh  the  benefit  to 
the  woman.(Minkoff  1997)  Thus,  given 
the  absence  of  demonstrated  risk  and 


compelling  evidence  of  therapeutic 
advantage,  guidelines  for  optimal 
antiretroviral  therapy  in  pregnant  HIV- 
1 -infected  women  should  be  the  same  as 
those  delineated  for  non-pregnant 
adults.  However,  it  must  be  realized  that 
the  potential  impact  of  such  therapy  on 
the  fetus  and  infant  is  unknown,  and 
long-term  follow-up  is  needed  for 
children  who  have  had  exposure  to 
antiretroviral  drugs  in  utero.  The 
decision  to  use  any  antiretroviral  drug 
during  pregnancy  should  be  made  by 
the  woman  following  discussion  with 
her  health  care  provider  regarding  the 
known  and  unknown  benefits  and  risks 
to  her  and  her  fetus. 

Combination  antiretroviral  therapy, 
generally  consisting  of  two  nucleoside 
analogue  reverse  transcriptase  inhibitors 
and  a  protease  inhibitor,  is  the  currently 
recommended  standard  treatment  for 
non-pregnant  HIV-l -infected  adults 
with  CD4  lymphocyte  count  <500/mm3, 
HIV-l  RNA  copy  number  >10,000/mL, 
or  clinical  symptoms  of  HIV  disease. 
Pregnancy  per  se  should  not  preclude 
use  of  optimal  therapeutic  regimens. 
However,  recommendations  regarding 
the  choice  of  antiretroviral  drugs  for 
treatment  of  infected  pregnant  women 
are  subject  to  unique  considerations, 
including  potential  changes  in  dosing 
requirements  due  to  the  physiologic 
changes  associated  with  pregnancy  and 
the  potential  effects  of  the  antiretroviral 
drug  on  the  fetus  and  newborn. 

Physiologic  changes  that  occur  during 
pregnancy  may  affect  the  kinetics  of 
drug  absorption,  distribution, 
biotransformation  and  elimination  in 
the  pregnant  woman,  thereby  affecting 
drug  dose  requirements.  During 
pregnancy,  gastrointestinal  transit  time 
becomes  prolonged;  body  water  and  fat 
increase  over  gestation  accompanied  by 
increases  in  cardiac  output,  ventilation, 
and  liver  and  renal  blood  flow;  plasma 
protein  concentrations  decrease;  renal 
sodium  reabsorption  increases;  and 
there  are  changes  in  metabolic  enzyme 
pathways  in  the  liver.  Placental 
transport  of  drugs, 

compartmentalization  of  drugs  in  the 
embryo/fetus  and  placenta,  and 
biotransformation  of  drugs  by  the  fetus 
and  placenta  as  well  as  elimination  of 
drugs  by  the  fetus  can  also  affect  drug 
pharmacokinetics  in  the  pregnant 
woman.  Additional  important 
considerations  regarding  drug  use  in 
pregnancy  are  the  effects  of  the  drug  on 
the  fetus  and  newborn,  including  the 
potential  for  teratogenicity, 
mutagenicity,  or  carcinogenicity,  and 
the  pharmacokinetics  and  toxicity  of 
transplacentally-transferred  drugs.  The 
potential  harm  to  the  fetus  from 
maternal  ingestion  of  a  specific  drug 


depends  not  only  on  the  drug  itself,  but 
the  dose  ingested,  the  gestational  age  at 
exposure,  duration  of  exposure,  the 
interaction  with  other  agents  to  which 
the  fetus  is  exposed,  and  to  an  unknown 
extent,  the  genetic  makeup  of  the 
mother  and  fetus. 

Information  about  the  safety  of  drugs 
in  pregnancy  comes  from  animal 
toxicity  data,  anecdotal  experience, 
registry  data  and  clinical  trials.  There 
are  currently  minimal  data  available  on 
the  pharmacokinetics  and  safety  of 
antiretrovirals  during  pregnancy  for 
antiretrovirals  other  than  ZDV.  In  the 
absence  of  data,  drug  choice  needs  to  be 
individualized  based  on  discussion  with 
the  woman  and  available  data  from 
preclinical  and  clinical  testing  of  the 
individual  drugs. 

Preclinical  data  include  in  vitro  and 
animal  in  \ivo  screening  tests  for 
carcinogenicity,  clastogenicity/ 
mutagenicity,  and  reproductive  and 
teratogenic  effects.  It  is  important  to 
recognize  that  the  predictive  value  of 
such  tests  for  adverse  effects  in  humans 
is  unknown.  For  example,  of 
approximately  1.200  known  animal 
teratogens,  only  about  30  are  known  to 
be  teratogenic  in  humans.  (Mills  1995) 
In  addition  to  antiretroviral  agents, 
many  drugs  commonly  used  to  treat  the 
consequences  of  HFV-l  infection  may 
have  positive  findings  on  one  or  more 
of  these  screening  tests.  For  example, 
acyclovir  is  positive  on  some  in  vitro 
carcinogenicity  and  clastogenicity 
assays  and  is  associated  with  some  fetal 
abnormalities  in  rats:  however,  data  on 
human  experience  from  the  Acyclovir  in 
Pregnancy  Registry  indicate  no 
increased  risk  of  birth  defects  in  infants 
with  in  utero  exposure  to  acyclovir  to 
date.  (MMWR  1993)  Table  2  shows  the 
FDA  Pregnancy  Category  and  available 
data  regarding  placental  passage  and 
long-term  animal  carcinogenicity 
studies  for  currently  approved 
antiretroviral  drugs. 

Nucleoside  Analogue  Reverse 
Transcriptase  Inhibitors 

Of  the  five  currently  approved 
nucleoside  analogue  antiretrovirals, 
only  ZDV  and  lamivudine  (3TC) 
pharmacokinetics  have  been  evaluated 
in  clinical  trials  in  human  pregnancy  to 
date.  ZDV  is  well-tolerated  in  pregnancy 
at  usual  adult  doses  and  in  the  full-term 
neonate  at  2  mg  per  kg  body  weight 
orally  every  6  hours,  as  observed  in 
PACTG  076.  A  small  phase  I  study  in 
South  Africa  evaluated  the  safety  and 
pharmacokinetics  of  3TC  alone  or  in 
combination  with  ZDV  in  20  infected 
pregnant  women  starting  at  38  weeks 
gestation  through  labor  and  given  for  1 
week  following  birth  to  their  infants. 
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(Johnson  1996.  Moodley  1997)  The  drug 
was  well-tolerated  in  the  women  at  the 
usual  adult  dose  of  150  mg  orally  twice 
daily,  had  pharmacokinetics  similar  to 
those  observed  in  non-pregnant  adults, 
and  no  pharmacokinetic  interaction 
with  ZDV  was  observed.  No  data  are 
currently  available  regarding  the 
pharmacokinetics  of  3TC  administered 
earlier  than  38  weeks  gestation.  The 
drug  crossed  the  placenta,  achieving 
comparable  serum  concentrations  in  the 
woman,  umbilical  cord  and  neonate, 
and  no  short-term  adverse  effects  were 
observed  in  the  neonates.  Oral  clearance 
of  3TC  in  infants  at  1  week  of  age  was 
prolonged  compared  to  older  pediatric 
populations  (0.35  L  per  kg  per  hour 
compared  to  0.64-1.1  L  per  kg  per  hour, 
respectively).  There  are  currently  no 
data  on  3TC  pharmacokinetics  between 
2-6  weeks  of  age,  and  the  exact  age  at 
which  3TC  clearance  begins  to 
approximate  that  in  older  children  is 
not  known.  Based  on  these  limited  data, 
3TC  in  a  dose  of  150  mg  administered 
orally  twice  daily  in  pregnant  HIV-1- 
infected  women  and  2  mg  per  kg  body 
weight  administered  orally  twice  daily 
in  their  neonates  (half  the  dose 
recommended  for  older  children)  is 
being  evaluated  in  several  phase  I 
studies  in  combination  with  ZDV  and 
other  drugs  in  the  U.S.,  and  in  a  phase 
III  perinatal  prevention  trial  in  Africa. 

In  rodent  studies,  prolonged, 
continuous  high  doses  of  ZDV 
administered  to  adult  rodents  have  been 
associated  with  the  development  of 
noninvasive  squamous  epithelial 
vaginal  tumors  in  3%  to  12%  of  females. 
(Ayers  1996)  In  humans,  ZDV  is 
extensively  metabolized,  and  the  major 
form  of  ZDV  excreted  in  the  urine  is  the 
glucuronide,  whereas  in  mice,  high 
concentrations  of  unmetabolized  ZDV 
are  excreted  in  the  urine.  It  is 
hypothesized  by  scientists  at  Glaxo- 
Wellcome,  Inc.,  the  manufacturer  of 
ZDV,  that  the  vaginal  tumors  in  mice 
may  be  a  topical  effect  of  chronic  local 
ZDV  exposure  of  the  vaginal  epithelium, 
resulting  from  reflux  of  urine  containing 
highly  concentrated  ZDV  from  the 
bladder  into  the  vagina.  Consistent  with 
this  hypothesis,  in  a  study  conducted  by 
Glaxo-Wellcome,  Inc.  in  which  5  or  20 
mg  ZDV/mL  saline  was  administered 
intravaginally  to  female  mice,  vaginal 
squamous  cell  carcinomas  were 
observed  in  mice  receiving  the  highest 
concentration.  (Ayers  1996)  No  increase 
in  the  incidence  of  tumors  in  other 
organ  sites  has  been  seen  in  other 
studies  of  ZDV  conducted  in  adult  mice 
and  rats.  High  doses  of  zalcitabine  (ddC) 
have  been  associated  with  the 
development  of  thymic  lymphomas  in 


rodents.  Long-term  animal 
carcinogenicity  screening  studies  in 
rodents  administered  ddl  or  3TC  are 
negative;  similar  studies  for  stavudine 
{d4T)  have  not  been  completed. 

Two  rodent  studies  evaluating  the 
potential  for  transplacental 
carcinogenicity  of  ZDV  have  had 
differing  results.  In  one  ongoing  study 
carried  out  by  scientists  at  the  National 
Cancer  Institute,  two  very  high  daily 
doses  of  ZDV  were  administered  during 
the  last  third  of  gestation  in  mice.  The 
doses  chosen  for  this  study  were  near 
the  maximum  dose  beyond  which  fetal 
toxicity  would  be  observed  and 
approximately  25  and  50  times  greater 
than  the  daily  dose  given  to  humans, 
although  the  cumulative  dose  received 
by  the  pregnant  mouse  was  similar  to 
the  cumulative  dose  received  by  a 
pregnant  woman  taking  6  months  of 
ZDV. 

In  the  offspring  of  ZDV-exposed 
pregnant  mice  at  the  highest  dose  level 
followed  for  12  months,  a  statistically 
significant  increase  in  lung,  liver,  and 
female  reproductive  organ  tumors  were 
observed;  the  investigators  also 
documented  incorporation  of  ZDV  into 
the  DNA  in  a  variety  of  newborn  mouse 
tissues,  although  this  did  not  clearly 
correlate  with  the  presence  of  tumors. 
The  second  study  was  carried  out  by 
scientists  at  Glaxo-Wellcome,  Inc.  In 
that  study,  pregnant  mice  were  given 
one  of  several  regimens  of  ZDV;  doses 
were  based  on  pharmacokinetic  data  in 
mice  and  humans  and  were  intended  to 
achieve  blood  levels  somewhat  higher 
(approximately  3-fold)  than  those 
achieved  in  clinical  practice.  The  daily 
doses  received  by  mice  during  gestation 
ranged  from  one-twelfth  to  one-fiftieth 
the  daily  doses  received  by  mice  in  the 
previous  study.  Some  of  the  offspring 
also  received  ZDV  for  varying  periods  of 
time  over  their  lifespan.  No  increase  in 
the  incidence  of  tumors  was  observed  in 
the  offspring  of  these  mice,  except  in 
those  offspring  that  had  received 
additional  lifetime  ZDV  exposure  in 
whom  the  previously  noted  vaginal 
tumors  once  again  were  noted. 

The  relevance  of  these  data  to  humans 
is  unknown.  An  expert  panel  convened 
by  the  National  Institutes  of  Health  in 
January  1997  to  review  these  data 
concluded  that  the  proven  benefit  of 
ZDV  in  reducing  the  risk  of  perinatal 
transmission  outweighed  the 
hypothetical  concerns  of  transplacental 
carcinogenesis  raised  by  the  rodent 
study.  The  panel  also  concluded  that 
the  information  regarding  the  theoretical 
risk  of  transplacental  carcinogenesis 
should  be  discussed  with  all  HIV- 
infected  pregnant  women  in  the  course 
of  counseling  them  on  the  benefits  and 


potential  risks  of  antiretroviral  therapy 
during  pregnancy,  and  emphasized  the 
need  for  careful  long-term  follow-up  of 
all  children  exposed  in  utero  to 
antiretroviral  drugs.  It  is  important  to 
recognize  that  transplacental 
carcinogenicity  studies  have  not  been 
performed  for  any  of  the  other  available 
antiretroviral  drugs,  and  no  long-term  or 
transplacental  animal  carcinogenicity 
studies  of  combinations  of  antiretroviral 
drugs  have  been  performed. 

All  of  the  nucleoside  analogue 
antiretroviral  drugs  except  didanosine 
(ddl)  are  classified  as  FDA  Pregnancy 
Category  C  (see  footnote  to  Table  2  for 
definitions);  ddl  is  classified  as  Category 
B.  While  all  the  nucleoside  analogues 
cross  the  placenta  in  primates,  in 
primate  and  placental  perfusion  studies 
ddl  and  ddC  undergo  significantly  less 
placental  transfer  (fetal/maternal  drug 
ratios  of  0.3  to  0.5)  than  do  ZDV.  d4T 
and  3TC  (fetal/maternal  drug  ratios 
>0.7). 

Non-Nucleoside  Analogue  Reverse 
Transcriptase  Inhibitors 

There  are  2  FDA-approved  non- 
nucleoside  reverse  transcriptase 
inhibitors,  nevirapine  and  delavirdine. 
A  phase  I  study  in  the  U.S.  evaluated 
the  safety  and  pharmacokinetics  of 
nevirapine  in  7  HlV-l-infected  pregnant 
women  and  their  infants.  Nevirapine 
was  administered  as  a  single  200  mg 
oral  dose  at  the  onset  of  labor,  and  as 
a  single  dose  of  2  mg  per  kg  body  weight 
at  2-3  days  of  age  to  their  infants. 
(Mirochnick  1997)  The  drug  was  well- 
tolerated  by  the  women,  crossed  the 
placenta  and  achieved  neonatal  blood 
concentrations  equivalent  to  that  in  the 
mother.  No  short-term  adverse  effects 
were  observed  in  mothers  or  neonates. 
Elimination  of  nevirapine  in  the 
pregnant  women  in  this  study  was 
prolonged  (mean  half-life,  66  hours) 
compared  to  non-pregnant  individuals 
(mean  half-life,  45  hours  following  a 
single  dose).  Data  on  chronic  dosing 
vfith  nevirapine  beginning  at  38  weeks 
gestation  is  under  study  but  not  yet 
available;  no  data  are  available 
regarding  the  safety  and 
pharmacokinetics  of  chronic  dosing 
with  nevirapine  beginning  earlier  in 
pregnancy.  The  half-life  of  nevirapine 
was  prolonged  in  neonates  (median 
half-life,  36.8  hours)  compared  to  what 
is  observed  in  older  children  (mean 
half-life,  24.8  hours  following  a  single 
dose).  A  single  dose  of  nevirapine  at  2- 
3  days  of  age  in  neonates  whose  mothers 
received  nevirapine  during  labor 
maintained  levels  associated  with 
antiviral  activity  for  the  first  week  of 
life.  (Mirochnick  1997)  Based  on  these 
data,  a  phase  III  perinatal  transmission 
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prevention  clinical  trial  sponsored  by 
the  PACTG  will  evaluate  nevirapine 
administered  as  a  200  mg  single  dose  to 
the  woman  during  active  labor  and  a 
single  dose  to  the  newborn  at  2-3  days 
of  age  in  combination  with  standard 
maternal  antiretroviral  therapy  and  ZDV 
chemoprophylaxis. 

Delavirdine  has  not  been  studied  in 
pregnant  women.  Delavirdine  is  positive 
on  at  least  one  in  vitro  screening  test  for 
carcinogenic  potential.  Long-term  and 
transplacental  animal  carcinogenicity 
studies  are  not  available  for  either  of 
these  drugs  at  the  present  time.  Both 
drugs  are  associated  with  impaired 
fertility  in  rodents  when  administered  at 
high  doses,  and  delavirdine  is 
teratogenic  in  rodents  when  very  high 
doses  are  administered  during 
pregnancy  (ventricular  septal  defects 
were  observed  at  doses  associated  with 
severe  maternal  toxicity).  Both 
nevirapine  and  delavirdine  are 
classified  as  FDA  Pregnancy  Category  C. 

Protease  Inhibitors 

Although  phase  I  studies  of  several 
protease  inhibitors  (indinavir,  ritonavir 
and  nelfinavir  in  combination  with  ZDV 
and  3TC)  in  pregnant  infected  women 
and  their  infants  will  soon  start  in  the 
U.S.,  there  are  currently  no  data 
available  regarding  drug  dosage,  safety 
and  tolerance  of  any  of  the  protease 
inhibitors  in  pregnancy  or  in  neonates. 
In  mice,  indinavir  and  ritonavir  both 
have  significant  placental  passage: 
however,  in  rabbits,  indinavir  shows 
little  placental  passage.  Rodent  data  are 
not  available  on  placental  passage  for 
saquinavir  and  nelfinavir.  and 
transplacental  passage  of  any  of  the 
protease  inhibitors  in  humans  is 
unknown. 

Administration  of  indinavir  to 
pregnant  rodents  has  revealed  no 
evidence  of  teratogenicity.  However, 
treatment-related  increases  in  the 
incidence  of  supernumerary  and 
cervical  ribs  were  observed  in  offspring 
of  pregnant  rodents  receiving  indinavir 
at  doses  comparable  to  those 
administered  to  humans.  In  pregnant 
rats  receiving  high  doses  of  ritonavir 
that  were  associated  with  maternal 
toxicity,  some  developmental  toxicity 
was  observed  in  the  offspring,  including 
decreased  fetal  weight,  delayed  skeletal 
ossification,  wavy  ribs,  enlarged 
fontanel les  and  cryptorchidism: 
however,  in  rabbits,  only  decreased  fetal 
weight  and  viability  was  observed  at 
maternally  toxic  doses.  Rodent  studies 
have  not  demonstrated  embryotoxicity 
or  teratogenicity  with  saquinavir  or 
nelfinavir. 

Indinavir  is  associated  with 
infrequent  side  effects  in  adults 


(hyperbilirubinemia  and  renal  stones) 
that  could  be  problematic  for  the 
newborn  if  transplacental  passage 
occurs  and  the  drug  is  administered 
-near  to  delivery.  Due  to  the  immature 
hepatic  metabolic  enzymes  in  neonates, 
the  drug  would  likely  have  a  prolonged 
half-life  and  possibly  exacerbate  the 
physiologic  hyperbilirubinemia 
observed  in  neonates.  Additionally,  due 
to  immature  neonatal  renal  function  and 
the  inability  of  the  neonate  to 
voluntarily  ensure  adequate  hydration, 
high  drug  concentrations  and/or 
delayed  elimination  in  the  neonate 
could  result  in  a  higher  risk  for  drug 
crystallization  and  renal  stone 
development  than  observed  in  adults. 
These  concerns  are  theoretical  and  such 
effects  have  not  been  reported;  because 
the  half-life  of  indinavir  in  adults  is 
short,  these  concerns  may  only  be 
relevant  if  drug  is  administered  near  the 
time  of  delivery.  Saquinavir,  ritonavir 
and  nelfinavir  are  classified  as  FDA 
Pregnancy  Category  B;  indinavir  is 
classified  as  Category  C. 

Update  on  PACTG  076  Results  and 
Other  Studies  Relevant  to  ZDV 
Chemoprophylaxis  of  Perinatal  HTV-1 
Transmission 

Final  results  were  reported  in  1996  for 
all  419  infants  enrolled  in  PACTG  076. 
The  results  are  the  same  as  those 
initially  reported  in  1994;  the  Kaplan- 
Meier  estimated  transmission  rate  in 
infants  who  received  placebo  was 
22.6%  compared  to  7.6%  within  those 
who  received  ZDV,  a  66%  reduction  in 
transmission  risk.(Sperling  1996) 

The  mechanism  by  which  ZDV 
reduced  transmission  in  PACTG  076  has 
not  been  fully  defined.  The  effect  of 
ZDV  on  maternal  HIV-1  RNA  did  not 
fully  account  for  the  observed  efficacy 
of  ZDV  in  reducing  transmission,  raising 
the  possibility  that  pre-exposure 
prophylaxis  of  the  fetus/infant  is  an 
important  component  of  protection.  If 
so,  transplacental  passage  of 
antiretroviral  drugs  would  be  important 
for  prevention  of  transmission. 
Additionally,  in  placental  perfusion 
studies,  ZDV  has  been  shown  to  be 
metabolized  into  the  active  tri- 
phosphate within  the  placenta 
(Sandberg  1995,  Qian  1994),  and  this 
could  have  provided  additional 
protection  against  in  utero  transmission. 
This  phenomenon  may  be  unique  to 
ZDV,  as  metabolism  to  the  active  tri- 
phosphate form  within  the  placenta  has 
not  been  observed  in  the  other 
nucleoside  analogues  that  have  been 
studied  in  this  fashion  (ddl  and 
ddC).(Dancis  1993,  Sandberg  1994) 
Development  of  ZDV-resistant  virus  was 
not  necessarily  associated  with  failure 


to  prevent  transmission.  In  a 
preliminary  evaluation  of  genotypic 
resistance  in  women  in  PACTG  076, 
ZDV-resistant  virus  was  present  at 
delivery  in  only  one  of  7  transmitting 
women  who  had  received  ZDV  and  had 
evaluable  samples;  this  woman  had 
ZDV  resistant  virus  at  study  entry 
despite  no  prior  ZDV  experience. 
(Eastman  1997)  Additionally,  the  one 
woman  in  whom  virus  developed  ZDV 
genotypic  resistance  between  entry  and 
delivery  in  this  evaluation  did  not 
transmit  HIV-l  to  her  infant. 

No  increase  in  congenital 
abnormalities  compared  to  the  general 
population  was  seen  in  PACTG  076  or 
observed  in  evaluation  of  data  from  the 
Antiretroviral  Pregnancy 
Registry. (AntiReg  1997)  Follow-up  data 
on  uninfected  infants  from  PACTG  076 
to  a  median  age  of  3.9  years  has  not 
shown  any  differences  in  growth, 
neurodevelopment  or  immunologic 
status  between  infants  bom  to  mothers 
who  received  ZDV  compared  to  those 
bom  to  mothers  who  received 
placebo. (Connorl995)  No  malignancies 
have  been  observed  in  short-term  (up  to 
6  years  of  age)  follow-up  over  734 
infants  from  PACTG  076  and  natural 
history  studies  who  had  in  utero  ZDV 
exposure. (Hanson  1997)  However, 
follow-up  is  too  limited  at  this  time  to 
provide  a  definitive  assessment  of 
carcinogenic  risk  with  human  exposure. 
Long-term  follow-up  continues  to  be 
recommended  for  all  infants  with  in 
utero  ZDV  exposure  (or  in  utero 
exposure  to  any  of  the  antiretroviral 
drugs). 

The  effect  of  temporary 
administration  of  ZDV  during 
pregnancy  to  reduce  perinatal 
transmission  on  the  induction  of  viral 
resistance  to  ZDV  and  long-term 
maternal  health  requires  further 
evaluation.  Preliminary  data  from  an 
interim  analysis  of  PACTG  protocol  288 
(a  study  following  women  enrolled  in 
PACTG  076  through  3  years  postpartum) 
indicate  no  significant  differences  at  18 
months  postpartum  in  CD4  lymphocyte 
count  or  clinical  status  between  those 
women  who  received  ZDV  compared  to 
those  who  received  placebo.  (Bardeguez 
1997)  Limited  data  on  the  development 
of  genotypic  ZDV  resistance  mutations 
(codons  70  and/or  215)  in  PACTG  076 
are  available  from  a  subset  of  women 
receiving  ZDV,  including  the  majority  of 
those  with  infected  infants.  (Eastman 
1997)  Vims  from  one  of  36  ZDV- 
receiving  women  (3%)  with  paired 
isolates  from  entry  and  delivery 
developed  a  ZDV  genotypic  resistance 
mutation.  However,  the  population  of 
women  in  PACTG  076  had  very  low 
HIV-l  RNA  copy  number,  and  while  the 
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risk  of  inducing  resistance  with 
administration  of  ZDV 
chemoprophylaxis  alone  for  several 
months  during  pregnancy  was  low  in 
this  substudy.  it  would  likely  be  higher 
in  a  population  of  women  with  more 
advanced  disease  and  higher  levels  of 
viral  replication. 

The  efficacy  of  ZDV 
chemoprophylaxis  for  reducing 
transmission  among  populations  of 
infected  women  with  characteristics 
unlike  those  in  PACTG  076  has  been 
evaluated  in  another  perinatal  protocol 
(PACTG  185)  as  well  as  natural  history 
studies.  PACTG  185  evaluated  the  3-part 
ZDV  regimen  combined  with  passive 
immunization  with  hyperimmune  HIV- 
1  immunoglobulin  (HIVIG),  an 
immunoglobulin  containing  high  levels 
of  antibody  to  HIV-l,  in  infected 
pregnant  women  with  advanced  HIV-l 
disease  receiving  antiretroviral  therapy. 
Twenty-one  percent  of  the  women  in 
this  trial  had  CD4  count  <200/mm3  and 
23%  had  received  ZDV  prior  to  the 
current  pregnancy,  many  for  prolonged 
periods  of  time.  All  women  and  infants 
in  this  study  received  the  3-part  ZDV 
regimen,  and  were  randomized  to 
receive  HIVIG  vs  standard  intravenous 
immunoglobulin  (FVIG).  Because  it  was 
known  that  advanced  disease  and  low 
CD4  count  were  associated  with  high 
risk  for  perinatal  transmission,  it  was 
hypothesized  that  even  with  ZDV 
chemoprophylaxis.  the  perinatal 
transmission  rate  would  be  11-15%. 
However,  at  the  first  interim  analysis, 
the  combined  group  transmission  rate 
was  only  4.8%,  and  did  not  significantly 
differ  by  duration  of  ZDV  use  or 
treatment  arm  (HFVIG  vs 
IVIG).(ExecSum  1997)  Enrollment  was 
halted  because  the  unexpectedly  low 
transmission  rate  resulted  in  an  inability 
to  answer  the  primary  protocol  question 
in  a  timely  fashion.  However,  the  results 
of  the  trial  confirm  the  efficacy  of  ZDV 
observed  in  PACTG  076,  and  extend  this 
efficacy  to  women  with  advanced 
disease,  low  CD4  count  and  prior  ZDV 
therapy. 

These  data  are  also  consistent  with 
epidemiologic  data  from  several  natural 
history  studies.  In  a  study  in 
Connecticut,  39%  of  women  with  CD4 
count  <200/mm'  who  did  not  receive 
ZDV  therapy  during  pregnancy  had 
infected  infants  compared  to  4%  of 
women  with  similar  CD4  counts  who 
received  ZDV.  (Simpson  1997)  In  North 
Carolina,  perinatal  HIV-l  transmission 
has  declined  over  time  from  21%  in 
1993  to  6%  in  early  1996;  only  3%  of 
women  who  received  all  three 
components  of  the  ZDV  regimen  had 
infected  infants.  (Fiscus  1997)  In  a  large 
U.S.  prospective  multicenter  natural 


history  cohort  of  556  mother-infant 
pairs,  perinatal  transmission  declined 
from  19%  in  infants  born  before  March 
1994,  before  the  results  of  PACTG  Q76 
were  available,  to  8%  in  infants  born 
after  March  1994;  decline  in 
transmission  was  observed  regardless  of 
maternal  CD4  lymphocyte  count, 
duration  of  membrane  rupture,  mode  of 
delivery,  gestational  age,  and  illicit  drug 
use.  (Cooper  1996)  In  another 
multicenter  U.S.  cohort,  perinatal 
transmission  declined  from  20%  among 
1,160  children  bom  before  March  1994 
to  12%  among  373  bom  afterwards. 
(Simonds  1996) 

At  the  present  time,  there  are  no 
clinical  trials  which  demonstrate  that 
antiretroviral  drugs  other  than  ZDV  are 
effective  in  reducing  perinatal 
transmission.  Potent  combination 
antiretroviral  regimens  have  been 
shown  to  significantly  suppress  viral 
replication  and  improve  clinical  status 
in  infected  adults.  However,  the  efficacy 
of  ZDV  exceeds  the  magnitude  of 
reduction  in  plasma  HIV-l  RNA  copy 
number  observed  in  PACTG  076.  If  pre- 
exposure prophylaxis  of  the  infant  is  an 
important  mechanism  of  prevention,  it 
is  possible  that  any  antiretroviral  drug 
with  significant  placental  passage  may 
be  equally  effective,  although  if 
antiretroviral  activity  within  the 
placenta  is  important  for  protection, 
21DV  may  be  unique  among  the  available 
nucleoside  analogue  drugs.  While  there 
are  advantages  of  combination  therapy 
for  the  woman's  own  health,  further 
research  is  needed  before  it  can  be 
determined  if  there  is  an  additional 
advantage  to  combination  antiretroviral 
therapy  for  reducing  perinatal 
transmission. 

Perinatal  HTV-l  Transmission  and 
Maternal  HTV-l  RNA  Copy  Number 

The  clear  correlation  of  HIV-l  RNA 
levels  with  disease  progression  risk  in 
non-pregnant  infected  adults  suggests 
that  HIV-l  RNA  should  be  monitored 
during  pregnancy  at  least  as  often  as 
recommended  for  non-pregnant 
individuals  (e.g.,  every  3  to  4  months  or 
approximately  once  each  trimester). 
Whether  increased  frequency  of  testing 
is  needed  during  pregnancy  is  unclear 
and  requires  further  study.  Although 
there  is  no  convincing  data  that 
pregnancy  accelerates  HIV-l  disease 
progression,  longitudinal  measurements 
of  HIV-l  RNA  levels  during  and  after 
pregnancy  have  been  evaluated  in  only 
one  prospective  cohort  to  date.  In  this 
cohort  of  198  HIV-l -infected  women, 
plasma  HIV-l  RNA  levels  were  higher 
at  6  months  post  partum  than  ante 
partum  in  many  women;  this  increase 
was  observed  in  women  who  had 


received  and  not  received  ZDV  during 
pregnancy,  as  well  as  in  women  who 
continued  therapy  post  partum.  (Cao 
1997) 

Data  on  the  correlation  of  viral  load 
with  risk  of  perinatal  transmission  have 
been  conflicting,  with  some  small 
studies  suggesting  an  absolute 
correlation  between  HIV-l  RNA  copy 
number  and  transmission  risk. 
(Dickover  1996)  However,  in  several 
larger  studies  while  higher  HIV-l  RNA 
levels  were  observed  in  transmitting 
women,  there  was  large  overlap  in  HFV- 
1  RNA  copy  number  between 
transmitting  and  non-transmitting 
women,  transmission  was  observed 
across  the  entire  range  of  HIV-l  RNA 
levels  (including  in  women  with 
undetectable  HIV-l  RNA).  and  the 
positive  predictive  value  of  RNA  copy 
number  for  transmission  was  relatively 
low.  (Mayaux  1997,  Burchett  1996,  Cao 
1997,  Thea  1997)  In  PACTG  076,  there 
was  a  relationship  between  HIV-l  RNA 
copy  number  and  transmission  in 
women  receiving  placebo,  but  in  ZDV- 
receiving  women  the  relationship  was 
markedly  attenuated  and  no  longer 
statistically  significant.  (Speriing  1996) 
No  HIV-l  RNA  threshold  below  which 
there  was  no  risk  of  transmission  was 
identified,  and  ZDV  was  effective  in 
reducing  transmission  regardless  of 
maternal  HIV-l  RNA  copy  number. 

While  a  general  correlation  between 
plasma  and  genital  viral  load  has  been 
described,  women  with  undetectable 
plasma  HIV-l  RNA  levels  in  whom 
virus  was  detectable  in  the  genital  tract 
have  been  reported.  (Rasheed  1996)  If 
exposure  to  virus  in  the  maternal  genital 
tract  during  delivery  is  an  important 
risk  factor  for  perinatal  transmission, 
then  plasma  HIV-l  RNA  levels  may  not 
be  a  ftilly  accurate  indicator  of  risk. 

Whether  lowering  maternal  HIV-l 
RNA  copy  number  during  pregnancy 
would  reduce  perinatal  transmission 
risk  requires  more  study.  In  a  virologic 
study  in  44  infected  pregnant  women, 
ZDV  was  effective  in  reducing 
transmission  despite  minimal  effect  on 
HIV-l  RNA  levels,  similar  to  what  was 
observed  in  PACTG  076.  (Melvin  1997) 
However,  it  is  not  known  if  a  more 
potent  antiretroviral  regimen  that  more 
significantly  suppresses  viral  replication 
would  be  associated  with  enhanced 
efficacy  in  reducing  transmission  risk 
over  and  above  that  observed  with  ZDV 
alone.  At  the  present  time, 
determination  of  HIV-l  copy  number  is 
important  for  decisions  related  to 
treatment.  However,  because  ZDV 
benefit  is  observed  regardless  of 
maternal  HIV-l  RNA  level  and  because 
transmission  may  occur  when  HIV-l 
RNA  is  not  detectable,  HTV-l  RNA 
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should  not  be  the  determining  factor  in 
decisions  regarding  use  of  ZDV 
chemoprophylaxis  against  perinatal 
transmission. 

General  Principles  Regarding  Use  of 
Antiretrovirals  in  Pregnancy 

Care  of  the  HIV-l -infected  pregnant 
woman  should  involve  a  collaboration 
between  the  HIV-specialist  caring  for 
the  woman  when  she  is  not  pregnant, 
her  obstetrician,  and  the  woman  herself 
Decisions  regarding  use  of  antiretroviral 
drugs  during  pregnancy  should  be  made 
by  the  woman  following  discussion 
with  her  health  care  provider  of  the 
known  and  unknown  benefits  and  risks 
of  therapy.  Initial  evaluation  of  an 
infected  pregnant  woman  should 
include  an  assessment  of  HFV-l  disease 
status  and  recommendations  regarding 
antiretroviral  treatment  or  alteration  of 
her  current  antiretroviral  regimen.  This 
assessment  should  include  evaluation  of 
the  degree  of  existing 
immunodeficiency  determined  by  CD4 
count;  risk  of  disease  progression 
determined  by  the  level  of  plasma  RNA; 
history  of  prior  or  current  antiretroviral 
therapy;  and  gestational  age.  For  those 
women  not  currently  receiving 
antiretroviral  therapy,  decision-making 
regarding  initiation  of  therapy  should  b6 
the  same  as  for  non-pregnant 
individuals,  with  the  additional 
consideration  of  the  potential  impact  of 
such  therapy  on  the  fetus  and  infant. 
(PanelRec  19W)  Similarly,  for  women 
currently  receiving  antiretrovirals, 
decisions  regarding  alterations  in 
therapy  should  use  the  same  parameters 
as  for  non-pregnant  individuals. 
Additionally,  use  of  the  3-part  ZDV 
chemoprophylaxis  regimen,  alone  or  in 
combination  with  other  antiretrovirals, 
should  be  discussed  with  and  offered  to 
ail  infected  pregnant  women  for  the 
purpose  of  reducing  perinatal 
transmission  risk. 

Decisions  regarding  the  use  and 
choice  of  antiretroviral  drugs  during 
pregnancy  are  complex  and  must 
balance  a  number  of  competing  factors 
influencing  risk  and  benefit.  Discussion 
regarding  use  of  antiretroviral  drugs 
during  pregnancy  should  include  what 
is  known  and  not  known  about  the 
effects  of  such  drugs  on  the  fetus  and 
newborn,  including  lack  of  long-term 
outcome  data  on  use  of  any  of  the 
available  antiretroviral  drugs  in 
pregnancy;  what  would  be 
recommended  in  terms  of  treatment  for 
her  ovfn  health;  and  the  efficacy  of  ZDV 
for  reduction  of  perinatal  transmission. 
These  discussions  should  include  what 
is  known  from  preclinical  and  animal 
studies  and  available  clinical 
information  about  use  of  the  various 


antiretroviral  agents  during  pregnancy. 
It  is  important  to  place  the  hypothetical 
risks  of  these  drugs  during  pregnancy  in 
perspective  to  the  proven  benefit  of 
antiretroviral  therapy  for  her  own  health 
and  ZDV  chemoprophylaxis  for 
reducing  the  risk  of  HFV-l  transmission 
to  her  infant. 

Discussion  of  treatment  options 
should  be  noncoercive,  and  the  final 
decision  regarding  the  use  of 
antiretroviral  drugs  is  the  responsibility 
of  the  woman.  Decisions  regarding  use 
and  choice  of  antiretroviral  drugs  in 
non-pregnjmt  individuals  are  becoming 
increasingly  complicated,  as  the 
standard  of  care  moves  toward 
simultaneous  use  of  multiple 
antiretroviral  drugs  to  suppress  viral 
replication  below  detectable  limits. 
These  decisions  are  further  complicated 
in  pregnancy,  as  the  long-term 
consequences  of  in  utero  exposure  to 
antiretroviral  drugs,  alone  or  in 
combination,  for  the  infant  are 
unknown.  A  decision  to  not  accept 
treatment  with  ZDV  or  other  drugs 
should  not  result  in  punitive  action  or 
denial  of  care,  nor  should  use  of  ZDV 
be  denied  to  a  woman  who  wishes  to 
minimize  exposure  of  the  fetus  to  other 
antiretroviral  drugs  and  therefore 
chooses  to  receive  only  ZDV  during 
pregnancy  to  reduce  the  risk  of  perinatal 
transmission  after  receiving  appropriate 
counseling. 

A  long-term  treatment  plan  should  be 
developed  with  the  patient  and  the 
importance  of  adherence  to  any 
prescribed  antiretroviral  regimen 
discussed  with  her.  Depending  on 
individual  circumstances,  provision  of 
support  services,  drug  treatment,  and 
coordination  of  services  between  the 
criminal  justice  system,  drug  treatment 
programs  and  prenatal  care  providers 
may  each  play  an  important  role  in 
assisting  women  with  adherence  to 
antiretroviral  regimens. 

Public  Health  Service 
recommendations  for  infected  women  in 
the  U.S.  to  refrain  from  breastfeeding  to 
avoid  postnatal  transmission  of  HFV-l 
to  their  infants  through  breast  milk 
should  not  be  altered  for  women 
receiving  antiretroviral  therapy.  (CDC 
1985,  CDC  1995)  Passage  of 
antiretroviral  drugs  into  breast  milk  has 
been  evaluated  for  only  a  few 
antiretroviral  drugs:  ZDV,  3TC  and 
nevirapine  can  be  detected  in  the  breast 
milk  of  women  receiving  the  drugs,  and 
ddl,  d4T,  and  indinavir  can  be  detected 
in  the  breast  milk  of  lactating  rats 
receiving  therapy.  The  efficacy  of 
antiretroviral  therapy  for  prevention  of 
postnatal  transmission  of  HFV-l  through 
breast  milk  and  the  toxicity  of  chronic 


antiretroviral  exposure  of  the  infant  via 
breast  milk  are  unknown. 

It  is  strongly  recommended  that 
health  care  providers  who  are  treating 
HFV-l-infected  pregnant  women  report 
cases  of  prenatal  exposure  to  ZDV,  ddl, 
ddC,  d4T,  3TC,  saquinavir  or  indinavir 
alone  or  in  combination  to  the 
Antiretroviral  Pregnancy  Registry.  The 
registry  is  an  epidemiologic  project  to 
collect  observational,  non-experimental 
data  on  antiretroviral  exposure  during 
pregnancy  for  the  purpose  of  assessing 
potential  teratogenicity  of  these  drugs  in 
pregnancy.  Registry  data  will  be  used  to 
supplement  animal  toxicology  studies 
and  assist  clinicians  in  weighing  the 
potential  risks  and  benefits  of  treatment 
for  individual  patients. 

The  registry  is  a  collaborative  project 
jointly  managed  by  Glaxo  Wellcome, 
Hoffmann-LaRoche  Inc.,  Bristol-Myers 
Squibb  Co.,  and  Merck  &  Co.  Inc.,  with 
an  advisory  committee  of  practitioners 
and  CEXZ  and  NIH  staff;  it  is  anticipated 
that  additional  antiretroviral  drugs  will 
be  added  to  the  registry  in  the  future. 
The  registry  does  not  use  patient  names, 
and  birth  outcome  follow-up  is  obtained 
by  registry  staff  from  the  reporting 
physician.  Referrals  should  be  directed 
to  Antiretroviral  Pregnancy  Registry, 
Post  Office  Box  13398.  Research 
Triangle  Park.  NC  27709-3398: 
telephone  (919) 483-9437  or  (800) 722- 
9292,  ext.  39437;  fax  919-315-8981. 

Recommendations  for  Antiretroviral 
Chemoprophylaxis  to  Reduce  Perinatal 
HTV  Transmission 

The  following  recommendations  for 
use  of  antiretroviral  chemoprophylaxis 
to  reduce  the  risk  of  perinatal 
transmission  are  based  upon  various 
circumstances  that  may  be  commonly 
encountered  in  clinical  practice  (Table 
3),  with  relevant  considerations 
highlighted  in  the  subsequent 
discussion  section.  These  scenarios 
present  only  recommendations  and 
flexibility  should  be  exercised  according 
to  the  circumstances  of  the  individual 
patient.  In  the  1994  recommendations,  6 
clinical  scenarios  were  delineated  based 
on  maternal  CD4  count,  gestational  age 
and  prior  antiretroviral  use.  Because 
current  data  indicate  that  the  PACTG 
076  ZDV  regimen  is  also  effective 
women  with  advanced  disease,  low  CD4 
count  and  prior  ZDV  therapy,  clinical 
scenarios  by  CD4  count  and  prior  ZDV 
use  are  not  presented.  Additionally, 
because  current  data  indicate  most 
transmission  occurs  near  to  or  during 
delivery,  it  was  felt  that  ZDV 
chemoprophylaxis  should  be 
recommended  regardless  of  gestational 
age;  thus,  clinical  scenarios  by 
gestational  age  are  also  not  presented. 
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Table  1  shows  the  ZDV  dosage  and 
regimen  used  in  PACTG  076.  The 
antenatal  dosing  regimen  in  PACTG  076 
(100  mg  orally  five  times  daily)  was 
selected  based  on  standard  ZDV  dosage 
for  adults  at  the  time  of  the  study. 
Recent  reports  from  several  laboratories 
have  demonstrated  that  administration 
of  ZDV  three  times  a  day  will  maintain 
intracellular  ZDV  tri-phosphate  at  levels 
comparable  to  that  observed  with  more 
frequent  dosing.  (Rodman  1996;  Barry 
1996;  Gambertoglio  1996)  Additionally, 
comparable  clinical  response  with  twice 
daily  dosing  has  been  observed  in  some 
clinical  trials.  (Mulder  1994,  Mannucci 
1994.  Cooper  1993)  Thus,  the  current 
standard  adult  ZDV  dosing  regimen  is 
200  mg  three  times  daily  or  300  mg 
twice  daily.  Because  the  mechanism  by 
which  ZDV  reduces  perinatal 
transmission  is  not  known,  it  cannot  be 
known  with  certainty  that  these  dosing 
regimens  will  have  equivalent  efficacy 
to  that  observed  in  PACTG  076. 
However,  it  would  be  anticipated  that  a 
two  or  three  times  daily  regimen  might 
be  associated  with  enhanced  maternal 
adherence  over  a  five  times  daily 
regimen. 

The  recommended  ZDV  dosage  for 
infants  was  derived  from 
pharmacokinetic  studies  performed  in 
term  infants.  (Boucher  1993)  ZDV  is 
primarily  cleared  through  hepatic 
glucuronidation  to  an  inactive 
metabolite.  The  glucuronidation 
metabolic  enzyme  system  is  immature 
in  neonates,  leading  to  prolonged  ZDV 
half-life  and  clearance  compared  to 
older  infants  (ZDV  half-life,  3.1  hours  vs 
1.9  hours,  and  clearance,  10.9  vs  19.0 
mL  per  minute  per  kg  body  weight, 
respectively).  Because  premature  infants 
have  even  greater  immaturity  in  hepatic 
metabolic  function  than  term  infants, 
further  prolongation  in  clearance  may 
be  expected.  In  a  small  pharmacokinetic 
study  of  7  premature  infants  who  were 
28  to  33  weeks  gestation  and  received  a 
variety  of  ZDV  dosing  regimens,  mean 
ZDV  half-life  was  6.3  hours  and  mean 
clearance  was  2.8  mL  per  minute  per  kg 
body  weight  during  the  first  10  days  of 
life.  (Capparelli  1996)  Appropriate  ZDV 
dosing  for  premature  infants  has  not 
been  defined,  but  is  being  evaluated  in 
a  phase  I  clinical  trial  in  premature 
infants  less  than  34  weeks  gestation. 
The  dosing  regimen  being  studied  is  1.5 
mg  per  kg  body  weight  orally  or 
intravenously  every  12  hours  for  the 
first  2  weeks  of  life;  from  2  to  6  weeks 
of  age.  the  dose  is  increased  to  2  mg  per 
kg  body  weight  every  8  hours. 

Because  subtherapeutic  dosing  of 
antiretroviral  drugs  may  be  associated 
with  enhancing  the  likelihood  for  the 
development  of  drug  resistemce.  women 


who  must  temporarily  discontinue 
therapy  due  to  pregnancy-related 
hyperemesis  should  not  reinstitute 
therapy  until  sufficient  time  has  elapsed 
to  assure  that  the  drugs  will  b^ 
tolerated.  In  order  to  reduce  the 
potential  for  emergence  of  resistance,  if 
therapy  requires  temporary 
discontinuation  for  any  reason  during 
pregnancy,  all  drugs  should  be  stopped 
and  reintroduced  simultaneously. 

Clinical  Scenarios 

Scenario  iH 

HIV-infected  Pregnant  Women  Without 
Prior  Antiretroviral  Therapy 

Recommendation:  HIV-l  infected 
pregnant  women  must  receive  standard 
clinical,  immunologic  and  virologic 
evaluation,  and  recommendations  for 
initiation  and  choice  of  antiretroviral 
therapy  should  be  based  on  the  same 
parameters  used  in  non-pregnant 
individuals,  with  consideration  and 
discussion  of  the  known  and  unknownn 
risks  and  benefits  of  such  therapy 
during  pregnancy. 

The  3-part  ZDV  chemoprophylaxis 
regimen  should  be  recommended  for  all 
HIV-infected  pregnant  women  to  reduce 
the  risk  of  perinatal  transmission.  If  the 
woman's  clinical,  immunologic  and 
virologic  status  indicates  that  more 
aggressive  therapy  is  recommended  to 
treat  her  infection  (Panelrec,  1997), 
other  antiretroviral  drugs  should  be 
recommended  in  addition  to  ZDV.  If  the 
woman's  status  is  such  that  therapy 
would  be  considered  optional,  the  use 
of  additional  antiretrovirals  may  be 
offered,  although  whether  this  will 
provide  additional  benefit  to  the  woman 
or  her  child  is  not  known.  Women  who 
are  in  the  first  trimester  of  pregnancy 
may  wish  to  consider  delaying  initiation 
of  therapy  at  least  until  after  10  to  12 
weeks  gestation. 

Discussion:  The  only  drug  that  has 
been  shown  to  reduce  the  risk  of 
perinatal  HIV-l  transmission  is  ZDV 
when  administered  in  the  3-part  PACTG 
076  regimen;  this  regimen  was  shown  to 
reduce  transmission  risk  by 
approximately  70%.  The  mechanism  by 
which  ZDV  reduced  transmission  is  not 
known,  amd  there  are  insufficient  data 
available  at  present  to  justify  the 
substitution  of  any  antiretroviral  drug 
other  than  ZDV  for  the  purpose  of 
reducing  perinatal  transmission. 
Therefore,  if  combination  antiretroviral 
therapy  is  initiated  during  pregnancy,  it 
is  recommended  that  ZDV  be  included 
as  a  component  of  antenatal  therapy  and 
the  intrapartum  and  newborn  ZDV  parts 
of  the  chemoprophylactic  regimen 
should  be  recommended  for  the  specific 


purpose  of  reducing  perinatal 
transmission. 

Women  should  be  counseled  that 
combination  therapy  may  have 
significant  benefit  for  their  own  health 
but  is  of  unknown  benefit  to  the  fetus. 
Potent  combination  antiretroviral 
regimens  may  be  shown  in  the  future  to 
provide  enhanced  protection  against 
perinatal  transmission,  but  this  benefit 
is  not  yet  proven.  Decisions  regarding 
the  use  and  choice  of  an  antiretroviral 
regimen  will  need  to  be  individualized 
based  on  discussion  with  the  woman 
about  her  risk  for  disease  progression 
and  the  risks  and  benefits  of  delaying 
initiation  of  therapy;  potential  drug 
toxicities  and  interactions  with  other 
drugs;  the  need  for  adherence  to  the 
prescribed  drug  schedule;  and 
preclinical,  animal  and  clinical  data 
relevant  to  use  of  the  currently  available 
antiretrovirals  during  pregnancy. 

Because  the  period  of  organogenesis 
when  the  embryo  is  most  susceptible  to 
potential  teratogenic  effects  of  drugs  is 
the  first  10  weeks  of  gestation  and  the 
risks  of  antiretroviral  therapy  during 
that  period  are  unknown,  women  who 
are  in  the  first  trimester  of  pregnancy 
may  wish  to  consider  delaying  initiation 
of  therapy  until  after  10  to  12  weeks 
gestation.  This  decision  should  be 
carefully  considered  and  discussed 
between  the  health  care  provider  and 
the  patient,  including  an  assessment  of 
the  woman's  health  status  and  the 
benefits  and  risks  of  delayfhg  initiation 
of  therapy  for  several  weeks. 

Women  for  whom  initiation  of 
antiretroviral  therapy  for  the  treatment 
of  their  HIV  infection  would  be 
considered  optional  (eg.  high  CD4  count 
and  low  or  undetectable  RNA  copy 
number)  should  have  the  potential 
benefits  of  standard  combination 
therapy  discussed  with  them  and 
standard  therapy,  including  the  3-part 
ZDV  chemoprophylaxis  regimen, 
offered  to  them.  Some  women  may  wish 
to  restrict  their  exposure  to 
antiretroviral  drugs  during  pregnancy 
but  still  wish  to  reduce  the  risk  of 
transmitting  HIV-l  to  their  infant;  the  3- 
part  ZDV  chemoprophylaxis  regimen 
should  be  recommended  in  this 
situation.  In  these  circumstances,  the 
development  of  resistance  should  be 
minimized  by  the  limited  viral 
replication  in  the  patient  and  the  time- 
limited  exposure  to  ZDV. 

Because  ZDV  alone  does  not  suppress 
HIV  replication  to  undetectable  levels, 
"there  are  theoretical  concerns  that  use  of 
ZDV  chemoprophylaxis  alone  might 
select  for  ZDV  resistant  viral  variants 
which  might  limit  future  ability  to 
favorable  response  to  combination 
antiretroviral  regimens  that  include 
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ZDV.  There  are  currently  insufBcient 
data  to  determine  if  such  use  would 
have  adverse  consequences  for  the 
woman  postpartum.  In  some  adult 
combination  antiretroviral  clinical 
trials,  patients  with  previous  ZDV 
therapy  experienced  less  benefit  from 
combination  therapy  than  those  who 
were  antiretroviral  naive.  (Delta  1996, 
Hammer  1996,  Saravolatz  1996) 
However,  the  median  duration  of  prior 
ZDV  in  these  studies  was  12  to  20 
months  and  enrolled  patients  had  more 
advanced  disease  and  lower  CD4  counts 
than  the  population  of  women  enrolled 
in  PACTG  076  or  for  whom  initiation  of 
therapy  would  be  considered  optional. 
In  one  study,  patients  with  less  than  12 
months  of  ZDV  responded  as  favorably 
to  combination  therapy  as  did  those 
without  prior  ZDV  therapy. (Saravolatz 
1996)  In  PACTG  076,  the  median 
duration  of  ZDV  therapy  was  11  weeks, 
and  the  maximal  duration  of  ZDV  begun 
at  14  weeks  gestation  would  be  6.5 
months  for  a  full-term  pregnancy. 
However,  for  women  initiating 
therapy  who  have  more  advanced 
disease,  concerns  about  development  of 
resistance  with  use  of  ZDV  alone  as 
chemoprophylaxis  during  pregnancy 
would  be  greater.  Factors  that  predict 
more  rapid  development  of  ZDV 
resistance  include  more  advanced  HFV- 
1  disease,  low  CD4  count,  high  HIV-l 
RNA  copy  number,  and  possibly 
syncytium-inducing  viral 
phenotype.(Kuritzkes  1996,  japour 
1995)  Therefore,  women  with  advanced 
disease,  low  CD4  count  or  high  RNA 
copy  number  should  be  counseled  that 
therapy  with  a  combination 
antiretroviral  regimen  that  includes 
ZDV  for  reducing  transmission  risk 
would  be  more  optimal  for  their  own 
health  than  use  of  ZDV 
chemoprophylaxis  alone. 

Scenario  #2 

HIV-infected  Women  Receiving 
Antiretroviral  Therapy  During  the 
Current  Pregnancy 

Recommendation:  HIV-l  infected 
women  receiving  antiretroviral  therapy 
in  whom  pregnancy  is  identified  after 
the  first  trimester  should  continue 
therapy.  For  women  receiving 
antiretroviral  therapy  in  whom 
pregnancy  is  recognized  during  the  first 
trimester,  the  woman  should  be 
counseled  regarding  the  benefits  and 
potential  risks  of  antiretroviral 
administration  during  this  period,  and 
continuation  of  therapy  .should  be 
considered.  If  therapy  is  discontinued 
during  the  first  trimester,  all  drugs 
should  be  stopped  and  reintroduced 
simultaneously  to  avoid  the 


development  of  resistance.  If  the  current 
therapeutic  regimen  does  not  contain 
ZDV,  the  addition  of  ZDV  or 
substitution  of  ZDV  for  another 
nucleoside  analogue  antiretroviral  is 
recommended  after  14  weeks  gestation. 
Intrapartum  and  newborn  ZDV 
administration  is  recommended 
regardless  of  the  antepartum 
antiretroviral  regimen. 

Discussion:  Women  who  require 
antiretroviral  treatment  for  their  HIV 
infection  should  continue  treatment 
during  pregnancy.  Discontinuation  of 
therapy  could  lead  to  rebound  in  viral 
load,  which  theoretically  could  result  in 
decline  in  immune  status  and/or  disease 
progression,  all  of  which  might  have 
adverse  consequences  for  the  fetus  as 
well  as  the  woman.  Because  the  efficacy 
of  non-ZDV  containing  antiretroviral 
regimens  for  reduction  of  perinatal 
transmission  is  unknown,  it  is 
recommended  that  ZDV  be  a  component 
of  the  antenatal  antiretroviral  treatment 
regimen  after  14  weeks  gestation,  and 
that  intrapartum  and  newborn  ZDV  be 
administered.  If  a  woman  does  not 
receive  ZDV  as  a  component  of  her 
antepartimi  antiretroviral  regimen  (eg. 
because  of  prior  history  of  ZDV-related 
severe  toxicity  or  personal  choice), 
intrapartum  and  newborn  ZDV  should 
continue  to  be  recommended. 

Some  women  receiving  antiretroviral 
therapy  may  recognize  their  pregnancy 
early  in  gestation,  and  concern  for 
potential  teratogenicity  may  lead  some 
to  consider  temporarily  stopping 
antiretroviral  treatment  until  after  the 
first  trimester.  There  are  insufficient 
data  to  support  or  refute  the  teratogenic 
risk  of  antiretroviral  drugs  when 
administered  during  the  first  10  weeks 
of  gestation.  The  decision  to  discontinue 
therapy  during  the  first  trimester  should 
be  carefully  considered  and  discussed 
between  the  clinician  and  the  woman. 
Considerations  include  gestational  age 
of  the  pregnancy,  the  woman's  clinical, 
immunologic  and  virologic  status,  and 
what  is  known  and  not  known  about  the 
potential  effects  of  the  antiretroviral 
drugs  on  the  fetus.  If  antiretroviral 
therapy  is  discontinued  during  the  first 
trimester,  all  agents  should  be  stopped 
and  restarted  in  the  second  trimester 
simultaneously  to  avoid  the 
development  of  resistance.  There  are 
currently  no  data  to  address  whether 
transient  discontinuation  of  therapy  in 
this  manner  would  be  harmful  for  the 
woman  and/or  fetus. 

The  impact  of  prior  antiretroviral 
exposure  on  the  efficacy  of  ZDV 
chemoprophylaxis  is  unclear.  Data  from 
PACTG  185  indicate  that  duration  of 
prior  ZDV  therapy  in  women  with 
advanced  HIV-l  disease,  many  of  whom 


received  prolonged  ZDV  prior  to 
pregnancy,  did  not  appear  to  be 
associated  with  diminished  ZDV 
efficacy  for  reduction  of  transmission: 
perinatal  transmission  rates  were 
similar  among  women  who  first 
initiated  ZDV  during  pregnancy  and 
women  who  had  received  ZDV  prior  to 
pregnancy.  Thus  at  the  present  Ume,  a 
history  of  ZDV  therapy  prior  to  the 
current  pregnancy  should  not  limit 
recommendations  for  administration  of 
ZDV  chemoprophylaxis  to  reduce 
perinatal  transmission. 

Some  experts  might  consider 
administration  of  ZDV  in  combination 
with  other  antiretroviral  drugs  to 
newborns  of  women  with  a  history  of 
prior  antiretroviral  therapy,  particularly 
in  situations  where  the  woman  is 
infected  with  HTV-l  with  documented 
high-level  ZDV  resistance,  had  disease 
progression  while  receiving  ZDV.  or  had 
extensive  prior  ZDV  monotherapy. 
However,  the  efficacy  of  this  approach 
is  not  known.  The  appropriate  dose  and 
short  and  long-term  safety  for  most 
antiretroviral  agents  other  than  ZDV  are 
not  defined  for  neonates.  Because  of 
immature  liver  metabolism  and  renal 
function,  the  half-life  of  many  drugs 
(including  ZDV.  3TC  and  nevirapine)  is 
prolonged  during  the  neonatal  period, 
requiring  specific  dosing  adjustments. 
Phase  I  studies  of  a  number  of  other 
antiretroviral  drugs  in  neonates  are 
ongoing,  but  data  are  not  yet  available. 
The  infected  woman  should  be 
counseled  regarding  the  postulated 
benefit  of  combination  antiretroviral 
drugs  in  the  neonate  and  the  potential 
risks,  what  is  known  about  appropriate 
dosing  of  the  drugs  in  newborn  infants. 
and  that  use  of  additional  antiretroviral 
drugs  for  newborn  prophylaxis  is  of 
unknown  efficacy  for  reducing  perinatal 
transmission  risk. 

Scenario  #3 

HIV-infected  Women  in  Labor  Who 
Have  Had  no  Prior  Therapy 

Recommendation:  Administration  of 
intrapartum  intravenous  ZDV  should  be 
recommended  along  with  the  6  week 
newborn  ZDV  regimen.  In  the 
immediate  postpartum  period,  the 
woman  should  have  appropriate 
assessments  (eg.,  CD4  count.  HFV-l 
RNA  copy  number)  to  determine  if 
antiretroviral  therapy  is  recommended 
for  her  own  health. 

Discussion:  Intrapartum  ZDV  will  not 
prevent  the  portion  of  perinatal 
transmission  that  occurs  prior  to  labor. 
Therefore,  the  efficacy  of  an 
intrapartum/newborn  antiretroviral 
regimen  in  reducing  perinatal 
transmission  is  likely  to  be  less  than  the 
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efficacy  observed  in  PACTG  076. 
However,  increasing  data  indicate  that  a 
majority  of  perinatal  transmission 
occurs  near  to  or  during  birth. 
Additionally,  the  efficacy  of  ZDV  in 
reducing  perinatal  transmission  is  not 
primarily  related  to  treatment-induced 
reduction  in  maternal  HIV-1  RNA  capy 
number.  This  implies  that  the  presence 
of  systemic  antiretroviral  drug  levels  in 
the  neonate  just  prior  to.  during  and  for 
a  period  following  birth  may  be  a 
critical  component  for  reducing 
transmission. 

There  are  minimal  data  to  address  the 
efficacy  of  a  regimen  that  lacks  the 
antenatal  ZDV  component.  An 
epidemiologic  study  from  North 
Carolina  compared  perinatal 
transmission  rates  from  mother-infant 
pairs  who  received  different  parts  of  the 
ZDV  chemoprophylacdc  regimen. 
(Fiscus  1997)  Among  those  who 
received  all  3  components,  6  of  188 
infants  were  infected  (3%).  While  the 
numbers  were  small,  only  one  of  16 
infants  (6%)  were  infected  among  those 
who  received  intrapartum  and  newborn 
ZDV. 

ZDV  readily  crosses  the  placenta. 
Administration  of  the  intravenous  ZDV 
loading  dose  followed  by  continuous 
ZDV  infusion  during  labor  to  the 
woman  will  provide  ZDV  levels  in  the 
newborn  during  passage  through  the 
birth  canal  that  are  nearly  equivalent  to 
maternal  ZDV  levels.  The  initial 
intravenous  ZDV  loading  dose  assures 
rapid  attainment  of  virucidal  ZDV  levels 
in  the  woman  and  her  infant,  and  the 
continuous  ZDV  infusion  assures  stable 
drug  levels  in  the  infant  during  the  birth 
process  regardless  of  the  duration  of 
labor.  A  study  is  currently  ongoing  in 
the  U.S.  to  evaluate  if  oral  dosing  of 
ZDV  during  labor  in  a  regimen  of  300 
mg  orally  every  3  hours  would  provide 
equivalent  infant  drug  exposure  to 
intravenous  ZDV  administration.  Until 
this  data  is  available,  oral  intrapartum 
administration  of  ZDV  cannot  be 
assumed  to  be  equivalent  to  the 
intravenous  intrapartum  ZDV. 

ZDV  administered  both  during  the 
intrapartum  period  and  to  the  newborn 
provides  both  pre-and  post-exposure 
prophylaxis  to  the  infant.  Some 
clinicians  might  consider 
administration  of  ZDV  in  combination 
with  other  antiretroviral  drugs  to  the 
newborn,  analogous  to 
recommendations  for  post-exposure 
prophylaxis  of  nosocomial  HIV-1 
exposure.  (CDC  1996)  Any  decision  to 
use  combination  antiretroviral 
prophylaxis  in  the  newborn  must  be 
accompanied  by  a  discussion  with  the 
woman  of  potential  benefits  and  risks 
and  that  there  currently  are  no  data  to 


address  the  efficacy  and  safety  of  this 
approach. 

Scenario  It4 

Infants  Born  to  Mothers  Who  Have 
Received  No  Antiretroviral  Therapy 
During  Pregnancy  or  Intrapartum 

Recommendation:  The  6  week 
neonatal  ZDV  component  of  the  ZDV 
chemoprophylactic  regimen  should  be 
discussed  with  the  mother  and  offered 
for  the  newborn;  ZDV  should  be 
initiated  as  soon  as  possible  after  birth, 
preferably  within  12-24  hours  after 
birth.  Some  clinicians  may  choose  to 
use  ZDV  in  combination  with  other 
antiretroviral  drugs,  particularly  if  the 
mother  has  known  or  suspected  ZDV- 
resistant  virus.  However,  the  efficacy  of 
this  approach  is  unknown  and 
appropriate  dosing  regimens  for 
neonates  are  incompletely  defined.  In 
the  inmiediate  postpartum  period,  the 
woman  should  undergo  appropriate 
assessments  (e.g.,  CD4  count.  HIV-1 
RNA  copy  number)  to  determine  if 
antiretroviral  therapy  is  required  for  her 
own  health. 

Discussion:  Definitive  data  are  not 
available  to  address  whether  ZDV 
administered  solely  during  the  neonatal 
period  would  reduce  the  risk  of 
perinatal  transmission.  However,  data 
from  a  case-control  study  of  post- 
exposure prophylaxis  of  health  care 
workers  who  had  nosocomial 
percutaneous  exposure  to  blood  from 
HIV-1 -infected  individuals  indicate  that 
ZDV  administration  was  associated  with 
a  79%  reduction  in  the  risk  for  HIV-l 
seroconversion  following  exposure. 
(CDC  1995)  Post-exposure  prophylaxis 
has  also  been  shown  to  prevent 
retroviral  infection  in  some  animal 
studies.  (Van  Rompay  1995,  Tsai  1995, 
Bottiger  1997) 

The  interval  for  which  benefit  may  be 
gained  from  post-exposure  prophylaxis 
is  undefined,  but  data  from  animal 
studies  indicate  that  the  longer  the 
delay  in  institution  of  prophylaxis,  the 
less  likely  prevention  will  be  observed. 
In  most  animal  studies,  antiretroviral 
prophylaxis  initiated  after  24-36  hours 
is  usually  not  effective  for  preventing 
infection,  although  later  administration 
has  been  associated  with  decreased 
viremia  in  ultimately  infected  animals 
in  some  cases.  (VanRompay  1995, 
Bottiger  1997,  Tsai  1995)  In  the  feline 
leukemia  virus  cat  model,  ZDV 
treatment  initiated  within  the  first  4 
days  after  viral  challenge  afforded 
protection,  while  treatment  initiated  one 
week  postexposure  did  not  prevent 
infection.  (Mathes  1992)  The  relevance 
of  the  animal  studies  to  prevention  of 
perinatal  transmission  in  humans  is 


unknown.  HIV-1  infection  is 
established  in  the  majority  of  infected 
infants  by  1  to  2  weeks  of  age.  In  a  study 
of  271  infected  infants,  HIV-1  DNA 
polymerase  chain  reaction  (PCR)  was 
positive  in  38%  of  infected  infants 
tested  within  48  hours  of  birth.  No 
major  change  in  diagnostic  sensitivity 
was  observed  over  the  first  week  of  life, 
but  detection  rose  rapidly  during  the 
second  week  of  life,  reaching  93%  by  14 
days  of  age.  (Dunn  1995)  Therefore,  it 
would  be  unlikely  that  initiation  of 
post-exposure  prophylaxis  after  14  days 
of  age  would  have  efficacy  in  preventing 
transmission,  as  infection  would  already 
be  established  in  most  children. 

Recommendations  have  been  made 
for  antiretroviral  post-exposure 
prophylaxis  of  nosocomial  HIV-1 
exposure.  It  was  recommended  that 
ZDV  be  administered  as  soon  after 
exposure  as  possible,  and  the  addition 
of  3TC  was  recommended  in  most  cases 
to  provide  increased  antiretroviral 
activity  and  presumed  activity  against 
ZDV-resistant  HIV-1  strains.  (CDC  1996) 
The  addition  of  a  protease  inhibitor  was 
recommended  for  particularly  high-risk 
exposures.  There  are  no  data  to  address 
whether  the  addition  of  other 
antiretroviral  drugs  to  ZDV  increase  the 
effectiveness  of  post-exposure 
prophylaxis.  However,  some  clinicians 
may  wish  to  provide  ZDV  in 
combination  with  one  or  more  other 
antiretroviral  agents  in  situations  in 
which  only  post-exposure  newborn 
prophylaxis  is  administered.  Such  a 
decision  must  be  accompanied  by  a 
discussion  with  the  woman  of  potential 
benefits  and  risks  of  this  approach. 

Recommendations  for  Monitoring  of 
Women  and  Their  Infants    ^ 

Pregnant  Woman  and  Fetus 

HIV-1 -infected  pregnant  women 
should  be  monitored  in  the  same 
fashion  that  nonpregnant  individuals 
are  monitored.  This  should  include 
measurement  of  CD4  lymphocyte  count 
and  HIV-l  RNA  levels  approximately 
every  trimester  (every  3  to  4  months)  to 
determine  need  for  antiretroviral 
therapy  of  maternal  HIV-l  disease  or 
alterations  in  such  therapy,  and/or 
initiation  of  prophylaxis  against 
Pneumocystis  carinii  pneumonia.  Some 
studies  have  found  that  changes  in 
absolute  CD4  count  during  pregnancy 
may  reflect  the  physiologic  changes  of 
pregnancy  on  hemodynamic  parameters 
and  blood  volume  as  opposed  to  a 
longterm  influence  of  pregnancy  upon 
CD4  count;  CD4  percent  appears  to  be 
more  stable  and  may  be  a  more  accurate 
reflection  of  immune  status  during 
pregnancy.  (Miotti  1992,  Tuomala  1997) 
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Long-range  plans  should  be  developed 
with  the  woman  regarding  continuity  of 
medical  care  and  antiretroviral  therapy 
for  her  own  health  after  she  delivers  her 
infant. 

Monitoring  for  potential 
complications  of  antiretroviral 
administration  during  pregnancy  should 
take  into  account  what  is  known  about 
the  side  effects  of  the  drugs  the  woman 
is  receiving.  For  example,  routine 
hematologic  and  liver  chemistry 
monitoring  is  recommended  for  women 
receiving  ZDV.  Because  there  is  less 
experience  with  use  of  combination 
antiretroviral  regimens  during 
pregnancy,  more  intensive  monitoring 
may  be  warranted  for  women  receiving 
drugs  other  than  or  in  addition  to  ZDV. 

Antepartum  fetal  monitoring  for 
women  who  receive  only  ZDV 
chemoprophylaxis  should  be  performed 
as  clinically  indicated,  as  the  available 
data  do  not  indicate  that  ZDV  use  in 
pregnancy  is  associated  with  increased 
risk  for  fetal  complications.  However, 
much  less  is  known  about  the  effect  of 
combination  antiretroviral  therapy 
during  pregnancy  on  the  fetus.  More 
intensive  monitoring  should  be 
considered,  including  assessment  of 
fetal  anatomy  with  a  level  11  ultrasound 
and  continued  assessment  of  fetal 
growth  and  well-being  during  the  third 
trimester. 

Neonate 

A  complete  blood  count  and 
differential  should  be  performed  as  a 
baseline  evaluation  prior  to 
administration  of  ZDV.  Anemia  has 
been  the  primary  complication  of  the  6 
week  ZDV  regimen  in  the  neonate,  thus 
at  a  minimum,  repeat  measurement  of 
hemoglobin  is  required  at  the 
completion  of  the  6  week  ZDV  regimen; 
repeat  measurement  may  be  performed 
at  12  weeks  of  age.  by  which  any  ZDV- 
related  hematologic  toxicity  should  be 
resolved.  Infants  who  have  anemia  at 
birth  or  who  are  premature  warrant 
more  intensive  monitoring. 

There  is  little  experience  with 
potential  toxicities  in  infants  whose 
mothers  have  received  combination 
antiretroviral  therapy.  More  intensive 
monitoring  of  hematologic  and 
chemistry  measurements  during  the  first 
few  weeks  of  life  would  be  advised  in 
these  infants. 

All  infants  bom  to  HlV-l-infected 
women  should  be  placed  on 
prophylaxis  to  prevent  Pneumocystis 
carinii  pneumonia  at  6  weeks  of  age. 
following  completion  of  the  ZDV 
prophylaxis  regimen.  (CDC  1995) 
Monitoring  and  diagnostic  evaluation  of 
HFV-l -exposed  infants  should  follow 
current  standards  of  care.  The  available 


data  do  not  indicate  any  delay  in  HIV- 
1  diagnosis  in  infants  who  have 
received  the  ZDV  regimen.  (Connor 
1994.  Kovacs  1995)  However,  the  effect 
of  combination  antiretroviral  therapy  in 
the  mother  and/or  newborn  on  the 
sensitivity  of  infant  virologic  diagnostic 
testing  is  unknown.  Infants  with 
negative  virologic  tests  during  the  first 
6  weeks  of  life  should  have  diagnostic 
evaluation  repeated  after  completion  of 
the  neonatal  antiretroviral  prophylaxis 
regimen. 

Postpartum  FoUow-Up  of  Women 

Comprehensive  care  and  support 
services  are  required  for  women 
infected  with  HTV-l  and  their  families. 
Components  of  comprehensive  care 
include  the  full  range  of  medical  care 
services  including  family  planning  and 
drug  treatment;  coordination  of  care  for 
the  woman,  her  children  and  other 
family  members;  support  services  such 
as  case  management  and  childcare; 
assistance  with  basic  life  needs  such  as 
housing,  food,  and  transportation;  and 
legal  and  advocacy  services.  This  care 
should  begin  prior  to  pregnancy,  with 
continuity  of  care  ensured  throughout 
pregnancy  and  postpartum. 

Maternal  medical  services  during  the 
postpartum  period  must  be  coordinated 
between  obstetric  and  HfV-specialist 
health  care  providers.  Continuity  of 
antiretroviral  treatment  when  therapy  is 
required  for  treatment  of  the  woman's 
HIV  infection  is  especially  critical  and 
must  be  assured.  All  women  should 
have  linkage  with  comprehensive  health 
care  services  for  her  own  medical  care 
and  for  assistance  with  family  planning 
and  contraception. 

Data  from  PACTG  Protocols  076  and 
288  do  not  indicate  adverse  effects 
through  18  months  postpartum  among 
women  who  received  ZDV  during 
pregnancy;  however,  continued  clinical, 
immunologic  and  virologic  follow-up  of 
these  women  is  ongoing.  Women  who 
have  received  only  ZDV 
chemoprophylaxis  during  pregnancy 
should  receive  appropriate  evaluation  to 
determine  the  need  for  antiretroviral 
therapy  in  the  postpartum  period. 

Long-Term  Follow-Up  of  Infants 

Data  remain  insufficient  to  address 
the  effect  that  exposure  to  ZDV  or  other 
antiretroviral  agents  in  utero  might  have 
on  long-term  risk  for  neoplasia  or  organ 
system  toxicities  in  children.  Data  from 
follow-up  of  PACTG  076  infants  through 
18  to  36  months  of  age  do  not  indicate 
any  differences  in  immunologic, 
neurologic  and  growth  parameters 
between  infants  who  were  exposed  to 
the  ZDV  regimen  compared  to  placebo; 
continued  intensive  follow-up  through 


PACTG  219  is  ongoing.  PACTG  219  will 
also  provide  intensive  follow-up  for 
infants  bom  to  women  who  receive 
other  antiretroviral  drugs  as  part  of 
PACTG  f)erinatal  protocols,  so  some 
data  regarding  follow-up  of  exposure  to 
other  antiretroviral  agents  alone  or  in 
combination  will  be  available  in  the 
future. 

Iimovative  methods  are  needed  to 
provide  follow-up  to  infants  with  in 
utero  exposure  to  ZDV  or  any  other 
antiretrovirals  outside  of  PACTG 
protocols.  Information  regarding  such 
exposure  should  be  part  of  the  ongoing 
medical  record  of  the  child,  particularly 
for  uninfected  children.  Follow-up  of 
children  with  antiretroviral  exposure 
should  continue  into  adulthood  because 
of  the  theoretical  concerns  regarding 
potential  for  carcinogenicity  of  the 
nucleoside  analogue  antiretroviral 
drugs.  Long-term  follow-up  should 
include  at  least  yearly  physical 
examination  of  all  antiretroviral- 
exposed  children,  and  for  older 
adolescent  females,  gynecologic 
evaluation  with  pap  smears. 

On  a  population  basis.  HFV-l 
surveillance  databases  from  states  that 
require  HIV-1  reporting  provide  an 
opportunity  to  collect  information  on  in 
utero  antiretroviral  exposure.  To  the 
extent  permitted  by  federal  law  and 
regulations,  these  confidential  registries 
can  be  used  to  compare  to  birth  defect 
and  cancer  registries  to  look  for 
potential  adverse  outcomes. 

Future  Research  Needs 

An  increasing  number  of  HTV-l- 
infected  women  will  be  receiving 
antiretroviral  therapy  for  their  own 
health  during  pregnancy.  Preclinical 
evaluations  of  antiretroviral  drugs  for 
potential  pregnancy-  and  fetal-related 
toxicities  should  be  completed  for  all 
current  and  new  antiretroviral  dmgs. 
More  data  are  needed  regarding  the 
safety  and  pharmacokinetics  of 
antiretroviral  drugs  during  pregnancy 
and  in  the  neonate,  particularly  when 
used  in  combination  regimens.  Results 
from  a  number  of  phase  I  studies  will 
be  available  in  the  next  year  which  will 
assist  in  delineating  appropriate  dosing 
and  provide  data  on  short-term  safety  of 
these  drugs  in  pregnant  women  and 
infemts.  However,  the  long-term 
consequences  of  in  utero  antiretroviral 
exposure  for  the  infant  is  unknown,  and 
mechanisms  must  be  developed  to 
gather  information  about  the  long-term 
outcome  for  exposed  infants.  Innovative 
methods  are  needed  to  enable 
identification  and  follow-up  of 
populations  of  children  with  in  utero 
antiretroviral  exposure. 
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Additional  studies  are  needed  to 
determine  the  long-term  consequences 
of  transient  use  of  ZDV 
chemoprophylaxis  during  pregnancy  for 
women  who  do  not  desire  to  receive 
combination  therapy  antenalally, 
including  the  risk  for  development  of 
ZDV-resistance. 

While  there  are  theoretical  reasons  to 
believe  that  more  potent  antiretroviral 
combination  regimens  that  dramatically 
diminish  viral  load  may  also  prevent 
perinatal  transmission,  there  are 
currently  no  data  to  address  this 
hypothesis.  The  efficacy  of  combination 
antiretroviral  therapy  specifically  to 
decrease  the  risk  of  perinatal  HIV-1 
transmission  needs  to  be  evaluated  in 
ongoing  and  future  perinatal  clinical 
trials.  Additionally,  epidemiologic 
studies  and  clinical  trials  are  needed  to 
delineate  the  relative  efficacy  of  the 
various  com.ponents  of  the  3-part  ZDV 
chemoprophylactic  regimen.  Improved 
understanding  of  the  factors  associated 
with  perinatal  transmission  despite  ZDV 
chemoprophylaxis  is  needed  in  order  to 
develop  alternative  effective  regimens. 
Because  of  the  dramatic  decline  in 
perinatal  HIV-1  transmission  with 
widespread  implementation  of  ZDV 
chemoprophylaxis,  the  conduct  of  such 
epidemiologic  studies  and  clinical  trials 
requires  an  international  collaborative 
effort. 

Additionally,  regimens  that  are  more 
feasible  for  implementation  in  the 
developing  world  are  urgently  needed. 
The  3-part  ZDV  chemoprophylactic 
regimen  is  complex  and  may  not  be  a 
feasible  option  for  many  developing 
countries:  most  pregnant  women  show 
up  in  health  care  systems  only  around 
the  time  of  delivery;  widespread  safe 
administration  of  intravenous  ZDV 
infusions  during  labor  may  not  be 
possible:  and  the  cost  of  the  regimen 
may  be  prohibitive  and  many  times 
greater  than  the  per  capita  health 
expenditures  for  the  country.  There  are 
several  ongoing  studies  in  developing 
countries  that  are  evaluating  the  efficacy 
of  more  practical,  abbreviated 
modifications  of  the  ZDV  regimen. 
Additionally,  a  number  of  non- 
antiretroviral  interventions  are  also 
under  study.  Results  of  these  studies 
will  be  available  in  the  next  few  years. 
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Table  i  .— PACTG  076  ZDV  Regimen 


Antepartum 
Intrapartum 
Postpartum 


Oral  administration  of  100  mg  ZDV  five  times  daily,  initiated  at  14-34  weeks  gestation  and  continued  throughout 
the  pregnancy.  ,  ^   ^  i..  ,  „     _^ 

Dunng  labor,  intravenous  administration  of  ZDV  in  a  1-hour  loading  dose  of  2  mg  per  kg  of  body  weight,  followed 
by  a  continuous  infusion  of  1  mg  per  kg  of  body  weight  per  hour  until  delivery. 

Oral  administration  of  ZDV  to  the  newborn  (ZDV  syrup  at  2  mg  per  kg  body  weight  per  dose  every  6  hours)  for  he 
first  6  weeks  of  life,  beginning  at  8-12  hours  after  birth  (Note:  intravenous  dosage^  for  infants  who  cannot  toler- 
ate oral  intake  is  1 .5  mg  per  kg  body  weight  intravenously  every  6  hours). * 


Table  2.— Preclinical  and  Clinical  Data  Relevant  to  Use  of  Antiretrovirals  in  Pregnancy 


Antiretroviral  drug 


Nucleoside             Analogue 
Transcriptase  Inhibitors; 
Zidovudine  (ZDV)  


Reverse 


ZaIcitabine  (ddC) 

Didanosine  (ddl)  

Stavudine  (d4T) 

Lamivudine  (3TC) 

Non-Nucleoside  Reverse  Transcriptase  lr»- 
hibitors 

Nevirapine  a 

Delavirdine  

Protease  Inhibitors: 

Indinavir 


Ritonavir 


Saquinavir 
Nelfinavir  . 


FDA  pregnancy 
category* 


Placental  passage  [newtxim:  ma- 
ternal drug  ratio] 


Yes  (human)  [0.85] 


Yes  (rtiesus)  [0.30-0.50] 

Yes  (human)  [0.5]  

Yes  (rhesus)  [0.76] 

Yes  (human)  [-1.0]  


Long-term  animal  carcinogenicity 
studies 


Yes  (human)  [-1.0] 
Unknown  


Yes  (rats)  "Significant"  in  rats, 

but  low  in  rat)bits. 
Yes  (rats)  [mid-term  fetus.  1.15; 

late-temi  fetus,  0.15-0.64]. 

Unknown  

Unknown  


Positive      (rodent,      noninvasive     vaginal 

epithelial  tumors). 
Positive  (rodent,  thymic  lymphomas). 
Negative  (no  tumors,  lifetime  rodent  study). 
Not  completed. 
Negative  (no  tumors,  lifetime  rodent  study). 


Not  completed. 
Not  completed. 

Not  completed. 

Not  completed. 

Not  completed. 
Not  completed. 


'^°-M^ul'^a'^^^\MSie6  studies  of  pregnant  women  fail  to  demonstrate  a  nsk  to  the  fetus  dunng  the  first  tnmester  of  pregnancy 

(and  there  is  no  evidence  of  risk  during  later  trimesters);  „   ^    .  ^         .  . k.-,,,,^  „«. 

*      B--Animal  reproduction  studies  fal  to  demonstrate  a  risk  to  the  fetus  and  adequate  but  well-controlled  studies  of  pregnant  women  have  not 

been^ndjjcled^  human  pregnancy  has  not  been  determined,  animal  studies  are  either  positive  for  fetal  risk  or  have  not  been  conducted,  and 
the  drug  should  not  be  used  unless  the  potential  benefit  outweighs  the  potential  risk  to  the  fetus;  ^,«„,i=,i 

[>IPositive  evidence  of  human  fetal  nsk  based  on  adverse  reaction  data  from  investigational  or  marketing  expenences,  but  the  potential 
benefits  fr»m  the  use  of  the  drug  m  pregnant  women  may  be  acceptable  despite  its  potential  nsks;  ,  ..     ^       .  .     

X-Studies  in  animals  or  reports  ^  adverse  reactions  have  indicated  that  the  nsk  associated  with  the  use  of  the  drug  for  pregnant  women 
clearly  outweighs  any  possible  benefit. 

Table  3.— Sumi^ary:  Clinical  Situations  and  Recommendations  for  Use  of  Antiretroviral  Drugs  To  Reduce 

Perinatal  HIV  Transmission 


Clink:al  scenario 


Scenario    #1:    HIV-infected    pregnant    women 
without  pnor  antiretroviral  therapy. 


Recommendation' 


HIV-1  infected  pregnant  women  must  receive  standard  clinical,  immunologic  and  virologic 
evaluation,  and  recommendations  for  initiation  and  choice  of  antiretroviral  therapy  should  be 
based  on  the  same  parameters  used  in  non-pregnant  individuals,  with  consideration  and 
discussion  of  the  known  and  unknown  nsks  and  benefits  of  such  therapy  during  pregnancy. 

The  3-part  ZDV  chemoprophylaxis  regimen  should  be  recommended  for  all  HIV-infected  preg- 
nant women  to  reduce  the  risk  of  perinatal  transmission. 

It  the  woman's  clinical,  immunologic  and  virologic  status  indicates  that  more  aggressive  ther- 
apy is  recommended  to  treat  her  infection  (Panelrec,  1997),  other  antiretroviral  drugs  should 
be  recommended  in  addition  to  ZDV. 
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Table  3.— Summary:  Clinical  Situations  and  Recommendations  for  Use  of  Antiretroviral  Drugs  To  Reduce 

Perinatal  HIV  TRANSMissiOhJ — Continued 


Clinical  scenario 


Recommendation* 


Scenano  #2:  HIV-infected  women  receiving 
antiretroviral  therapy  dunng  the  current  preg- 
nancy. 


Scenario  #3:  HIV-infected  women  in  labor  who 
have  had  no  prior  therapy. 


Scenario  #4:  Infants  bom  to  mothers  who  have 
received  no  antiretroviral  therapy  dunng  preg- 
nancy or  intrapartum. 


If  the  woman's  status  is  such  that  therapy  would  t>e  considered  optional,  the  use  of  additional 

antiretrovirals  may  be  offered,  although  whether  this  will  provide  additional  benefit  to  the 

woman  or  her  child  is  not  known. 
Women  who  are  in  the  first  tnmester  of  pregnancy  may  wish  to  consider  delaying  initiation  of 

therapy  at  least  until  after  10  to  12  weeks  gestation 
HIV-1  infected  women  receiving  antiretroviral  therapy  in  whom  pregnancy  is  identified  after 

the  first  tnmester  should  continue  therapy. 

For  women  receiving  antiretroviral  therapy  in  whom  pregnancy  is  recognized  during  the  first 
trimester,  the  woman  should  be  counseled  regarding  the  t)enefits  and  potential  risks  of 
antiretroviral  administration  dunng  this  penod.  and  continuation  of  therapy  should  t>e  consid- 
ered. 

If  therapy  is  discontinued  during  the  first  tnmester.  all  drugs  should  be  stopped  and  reintro- 
duced simultaneously  to  avoid  the  development  of  resistance. 

If  the  current  therapeutic  regimen  does  not  contain  ZDV.  the  addition  of  ZDV  or  substitution  of 
ZDV  for  another  nucleoside  analogue  antiretroviral  is  recommended  after  14  weeks  gesta- 
tion. Intrapartum  and  newtx)m  ZDV  administration  is  recommended  regardless  of  the 
antepartum  antiretroviral  regimen. 

Administration  of  intrapartum  intravenous  ZDV  should  be  recommended  along  with  the  6-week 
newtXDrn  ZDV  regimen. 

In  the  immediate  postpartum  penod.  the  woman  should  have  appropriate  assessments  (e.g., 
CD4  count,  HIV-1  RNA  copy  numt)er)  to  determine  if  antiretroviral  therapy  is  recommended 
for  her  own  health. 

The  6  week  neonatal  ZDV  component  of  the  ZDV  chemoprophylactic  regimen  should  be  dis- 
cussed with  the  mother  and  offered  tor  the  newtwrn. 

ZDV  should  be  initiated  as  soon  as  possible  after  birth,  preferably  within  12-24  hours  after 
birth. 

Some  clinicians  may  choose  to  use  ZDV  m  combination  with  other  antiretroviral  drugs,  particu- 
larly if  the  mother  has  known  or  suspected  ZDV-resistant  virus.  However,  the  efficacy  of  this 
approach  is  unknown  and  appropriate  dosing  regimen  for  neonates  are  incompletely  de- 
fined. 

In  the  immediate  postpartum  penod.  the  woman  should  undergo  sippropriate  assessments 
(e.g.,  CD4  count,  HIV-1  RNA  copy  numt>er)  to  determine  if  antiretroviral  therapy  is  required 
for  her  own  health. 


'General  note:  Discussion  of  treatment  options  and  recommendations  should  be  noncoercive,  and  the  final  decision  regarding  the  use  of 
antiretroviral  drugs  is  the  responsibility  of  the  woman.  A  decision  to  not  accept  treatment  with  ZDV  or  other  drugs  should  not  result  m  punitive  ac- 
tion or  denial  of  care,  nor  should  use  of  ZDV  be  denied  to  a  woman  who  wishes  to  minimize  exposure  of  the  fetus  to  other  antiretroviral  drugs 
and  therefore  chooses  to  receive  only  ZDV  dunng  pregnancy  to  reduce  the  nsk  of  pennatal  transmission. 


[PR  Doc.  97-17854  Filed  7-8-97;  8:45  am! 

BIUJNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Advisory  Commission  on  Consumer 
Protection  amJ  Quality  in  the  Health 
Care  Industry;  Public  Meeting 

In  accordance  with  Section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92—463.  notice  is  hereby  given 
of  the  meeting  of  the  Advisory 
Commission  on  Consumer  Protection 
and  Quality  in  the  Health  Care  Industry. 
This  two-day  meeting  will  be  open  to 
the  public,  limited  only  by  the  space 
available. 

Place  of  meeting:  The  Sheraton  Burlington 
Hotel  &  Conference  Center,  870  Williston 
Road;  South  Burlington,  VT  05403.  Exact 
locations  of  the  sessions  will  be  announced 
in  the  hotel  lobby. 

Times  and  Dates:  The  public  meeting  will 
span  two  days.  On  Monday,  July  21. 1997, 


the  subcommittee  break-out  sessions  will 
take  place  from  8  a.m.  until  12  p.m.  In  the 
afternoon,  the  full  Commission  will  convene 
at  12:45  p.m.  and  the  meeting  will  continue 
until  5  p.m.  On  Tuesday,  July  22.  the 
Commission  will  reconvene  at  8:30  a.m.  with 
adjournment  at  1  p.m. 

Purpose/ Agenda:  To  hear  testimony  and 
continue  formal  proceedings  of  the 
Commission's  four  (4)  subcommittees. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person:  For  more  information, 
including  substantive  program  information 
and  summaries  of  the  meeting,  please 
contact;  Edward  (Chip)  Malin.  Hubert 
Humphrey  Building,  Room  IISF.  200 
Independence  Avenue,  SW.,  Washington,  DC 
20201;  (202/205-3333) 

Dated:  July  1.1997. 
Janet  Conigan, 

Execufive  Director,  Advisory  Commission  on 
Consumer  Protection  &■  Quality  in  the  Health 
Care  Industry. 

[PR  Doc.  97-17814  Piled  7-8-97;  8:45  am) 
BILUNG  CODE  4110-aO-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority;  Program 
Support  Center 

Part  P  (Program  Support  Center)  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services  {60  FR  51480,  October  2,  1995 
as  amended  most  recently  at  62  FR 
25955,  May  12.  1997)  is  amended  to 
reflect  changes  in  Chapters  PB  and  PF 
within  Part  P.  Program  Support  Center, 
Department  of  Health  and  Human 
Services  (HHS).  The  Systems 
Networking  Division  is  being  transferred 
from  the  Information  Technology 
Service  to  the  Human  Resources  Service 
because  the  nature  of  the  Division's 
worlt  will  continue  to  be  closely  tied  to 
the  personnel  systems  of  the  Human 
Resources  Service. 
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Program  Support  Center  ^ 

Under  Part  P,  Section  P-20, 
Functions,  change  the  following: 

Under  Chapter  PF.  Information 
Technology  Service  (PF).  delete  the  title 
and  functional  statement  for  the 
Systems  Networking  Division  (PFF)  in 
its  entirety. 

Under  Chapter  PB.  Human  Resources 
Service  (PB),  after  the  statement  for  the 
Personnel  and  Pay  Systems  Division 
(PBG),  add  the  following  title  and 
functional  statement: 

Systems  Networking  Division  (PBH) 

(1)  Designs,  obtains,  installs,  and 
maintains  automatic  data  processing 
systems,  including  hardware,  software, 
and  data  communications  required  to 
support  the  IMPACT  system  and  the 
office  automation  activities  of  the  HRS; 
(2)  provides  automated  data  processing 
and  distributed  configuration 
management  services  for  human 
resource  computer  systems  located  in 
the  regional  offices  and  the  OPDIV 
personnel  offices;  (3)  provides  the 
personnel  offices  with  technical 
expertise  in  such  areas  as  data 
communications,  data  center  hardware 
and  related  equipment,  data  center 
operating  systems,  general  purpose 
software,  and  data  center  management; 
(4)  schedules,  operates  and  maintains 
the  production  processes  in  the 
departmental  personnel/payroll 
systems:  and  (5)  produces  and 
distributes  output  products  including 
computer  files,  printed  reports  and 
electronic  transmissions  for  both 
internal,  departmental  and  external 
customer  use. 

Dated:  lune  30,  1997. 
Lynnda  M.  Regan, 
Director.  Program  Support  Center. 
[FR  Doc.  97-17894  Filed  7-8-97;  8:45  am] 

BUJJNG  COOE  4iaO-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  Numt>er  793] 

Cooperative  Agreement  for  the 
Development  of  New  Diagnostic 
Methods  and  a  Research  Program  To 
Determine  the  Incidence  of  Emerging 
Human  Spongiform  Encephalopathies 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  to  provide  assistance  through  a 
cooperative  agreement  for  developing 


new  diagnostic  methods  and  a  research 
program  to  determine  the  incidence  of 
emerging  human  spongiform 
encephalopathies. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  under 
sections  301  and  317  (42  U.S.C.  241  and 
247b),  of  the  Public  Health  Service  Act, 
as  amended. 

Smoke-Free  Workplace 

CDC  encourages  all  grant  recipients  to 
provide  a  smoke-free  workplace  and  to 
promote  the  nonuse  of  all  tobacco 
products,  and  Pub.  L.  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  that  receive  Federal 
funds  in  which  education,  library,  day 
care,  health  care,  and  early  childhood 
development  services  are  provided  to 
children. 

Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations  and  governments  and 
their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
other  public  and  private  non-profit 
organizations  are  eligible  to  apply. 

Applicant  staff  must  have  certification 
to  practice  neuropathology  (a  medical 
field  focusing  on  examination  and  study 
of  brain  tissues)  in  the  United  States  or 
certification  to  practice  pathology  (or 
neurology)  in  the  United  States  and 
show,  in  their  curriculum  vitae,  the 
extent  of  their  experience  in 
neuropathology. 

Note:  Effective  January  1. 1996,  Public  Law 
104-65  states  that  an  organization  descritjed 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  lobbying 
activities  will  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant, 
cooperative  agreement,  contract,  loan,  or  any 
other  form. 

Availability  of  Funds 

Approximately  $65,000  is  available  in 
FY  1997  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  20, 1997,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Funding  estimates  may  vary  and  are 
subject  to  change.  Continuation  awards 


within  an  approved  project  period  will 
be  made  on  the  basis  of  satisfactory' 
progress  and  availability  of  funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23,  1989), 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1.  1996, 
expresslv  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatures.  Section  503  of 
this  new  law.  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A,  title  I,  Section 
101(e),  Pub.  L.  No.  104-208  (September 
30,  1996),  provides  as  follows: 

Sec.  503(a)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used,  other  than  for  normal  and 
recognized  executive-legislative 
relationships,  for  publicity  or 
propaganda  purposes,  for  the 
preparation,  distribution,  or  use  of  any 
kit,  pamphlet,  booklet,  publication, 
radio,  television,  or  video  presentation 
designed  to  support  or  defeat  legislation 
pending  before  the  Congress,  *   *   * 
except  in  presentation  to  the  Congress 
or  any  State  legislative  body  itself. 

Sec.  503(b)  No  part  of  any 
appropriation  contained  in  this  Act 
shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract 
recipient,  or  agent  acting  for  such 
recipient,  related  to  any  activity 
designed  to  influence  legislation  or 
appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

In  1986,  a  newly  recognized  cattle 
disease,  bovine  spongiform 
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encephalopathy  (BSE,  commonly 
known  as  "mad  cow"  disease),  was 
reported  in  Britain.  As  of  mid-1997, 
more  than  166,000  British  cattle  have 
been  confirmed  with  BSE  in  more  than 
33,900  herds.  The  practice  of  feeding 
cattle  rendered  animal  protein  was 
shown  to  be  responsible  in  greatly 
amplifying  the  BSE  outbreak. 
Transmission  of  the  BSE  agent  to 
domestic  cats  and  other  zoo  animals, 
possibly  through  contaminated  feeds, 
raised  concerns  that  the  human 
population  might  also  be  susceptible  to 
this  new  disease.  These  concerns  were 
heightened  in  March  1996  when  the 
Spongiform  Encephalopathy  Advisory 
Committee  (SAEC)  to  the  government  of 
Britain  announced  10  young 
Creutzfeldt-Jakob  disease  (CJD)  patients 
with  unusual  clinical  and 
neuropathological  features.  In  the 
absence  of  known  recognizable  risk 
factors  for  CJD  or  any  other  plausible 
explanation  for  the  clustering  of  these 
extraordinarily  young  CJD  patients,  the 
British  researchers  concluded  that  the 
patients  may  represent  spread  of  the 
BSE  agent  to  the  human  population. 

In  addition  to  the  young  age  at  onset, 
this  new  variant  of  CJD  has  been 
characterized  by  atypical  clinical 
features  with  prominent  behavioral 
changes  at  the  time  of  clinical 
presentation  and  subsequent  onset  of 
neurologic  abnormalities  including 
ataxia  within  weeks  or  months, 
dementia  and  myoclonus  late  in  the 
illness,  a  duration  of  illness  of  at  least 
six  months,  and  nondiagnostic 
electroencephalographic  changes.  The 
specific,  uniform  neuropathology 
includes,  in  both  the  cerebellum  and 
cerebrum,  numerous  kuru-type  amyloid 
plaques  surrounded  by  vacuoles  and 
prion  protein  accumulation  at  high 
concentration,  indicated  by 
immunocytochemical  analysis. 

As  of  May  6,  1997,  five  additional 
confirmed  and  one  probable  cases  of 
new  variant  CJD  were  identified  in  the 
United  Kingdom  and  one  confirmed 
case  was  identified  in  France.  Although 
a  definitive  scientific  causal  association 
of  new  variant  CJD  with  BSE  has  not  yet 
been  established,  the  evidence  for  a 
causal  link  has  been  accumulating. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  provide  assistance  for 
Lhe  development  of  new  diagnostic 
techniques  and  a  research  program  to 
determine  the  incidence  of  potentially 
emerging  human  spongiform 
encephalopathies  in  the  United  States. 


Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below: 

A.  Recipient  Activities 

1.  Test  the  application  of  novel 
diagnostic  methods  to  research  the 
incidence  of  emerging  human 
spongiform  encephalopathies. 

2.  Develop  research  programs  that  can 
be  used  to  monitor  the  emergence  of 
human  spongiform  encephalopathies. 

3.  Identify  new  cases  of  human 
spongiform  encephalopathies. 

4.  Disseminate  result  of  research 
findings. 

B.  CDC  Activities 

Provide  assistance  in  the 
dissemination  of  results  and  other 
technical  assistance  as  required. 

Technical  Reporting  Requirements 

Narrative  semiannual  progress  reports 
are  required  and  must  be  submitted  no 
later  than  30  days  after  each  semiannual 
reporting  period.  The  semiaimual 
progress  reports  must  include  the 
following  for  each  program,  function,  or 
activity  involved:  (1)  A  comparison  of 
actual  accomplishments  to  the  goal 
established  for  the  period;  (2)  the 
reasons  for  failure,  if  established  goals 
were  not  met;  and  (3)  other  pertinent 
information  including,  when 
appropriate,  analysis  and  explanation  of 
performance  costs  significantly  higher 
than  expected.  All  manuscripts 
published  as  a  result  of  the  work 
supported  in  part  or  whole  by  the 
cooperative  agreement  will  be  submitted 
with  the  progress  reports. 

An  annual  Financial  Status  Report 
(FSR)  is  required  no  later  than  90  days 
after  the  end  of  each  budget  period.  A 
final  performance  report  and  financial 
status  report  are  due  no  later  than  90 
days  after  the  end  of  the  project  period. 

An  original  and  two  copies  of  all 
reports  should  be  submitted  to  the 
Grants  Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  CDC. 

Required  Format  for  Application 

All  applicants  must  develop  their 
application  in  accordance  with  the  PHS 
Form  5161-1  (revised  7/92),  information 
contained  in  this  cooperative  agreement 
einnouncement,  and  the  instructions 
outlined  below.  In  order  to  ensure  an 
objective,  impartial,  and  prompt  review, 
applications  which  do  not  conform  to 
these  instructions  may  be  disqualified. 


1.  All  pages  must  t>e  clearly 
numbered. 

2.  A  complete  index  to  the  application 
and  its  appendixes  must  be  included. 

3.  The  original  and  two  copies  of  the 
application  must  be  submitted 
unstapled  and  unbound. 

4.  Any  reprints,  brochures,  or  other 
enclosures  must  be  copied  onto  8V2"  by 
11"  white  paper  by  the  applicant.  No 
bound  materials  will  be  accepted. 

5.  All  materials  must  be  typewritten, 
single  spaced,  and  in  unreduced  type 
(no  smaller  than  font  size  12)  on  BVj" 
by  11"  white  paper,  with  at  least  1" 
margins,  headers,  and  footers. 

6.  All  pages  must  be  printed  on  one 
side  only. 

Application  Content 

The  application  narrative  must  not 
exceed  10  pages  (excluding  budget  and 
appendixes).  Unless  indicated 
otherwise,  all  information  requested 
below  must  appear  in  the  narrative. 

Materials  or  information  that  should 
be  part  of  the  narrative  will  not  be 
accepted  if  placed  in  the  appendices. 
The  application  narrative  must  contain 
the  following  sections  in  the  order 
presented  below: 

1.  Background 

Discuss  the  background  and  need  f^r 
the  proposed  project.  Demonstrate  a 
clear  understanding  of  the  purpose  and 
objectives  of  this  cooperative  agreement 
program. 

2.  Capacity  and  Personnel 

Describe  applicant's  past  experience 
in  conducting  projects/studies  similar  to 
that  being  proposed.  Describe 
applicant's  resources,  facilities,  and 
professional  personnel  that  will  be 
involved  in  conducting  the  project. 
Include  in  an  appendix  curriculum  vitae 
for  key  professional  personnel  involved 
with  the  project.  Describe  plans  for 
administration  of  the  project  and 
identify  administrative  resources/ 
personnel  that  will  be  assigned  to  the 
project. 

3.  Objectives  and  Technical  Approach 

Describe  specific  objectives  for  the 
proposed  project  which  are  measurable 
and  time-phased  and  are  consistent  with 
the  purpose  and  goals  of  this 
cooperative  agreement.  Present  a 
detailed  operational  plan  for  initiating 
and  conducting  the  project  which 
clearly  and  appropriately  addresses  all 
Recipient  Activities  (provide  a  detailed 
description  of  first-year  activities  and  a 
brief  overview  of  activities  in 
subsequent  years.  Clearly  state  the 
proposed  length  of  the  project  period). 
Clearly  identify  specific  assigned 
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responsibilities  for  all  key  professional 
personnel.  Include  a  clear  description  of 
applicant's  technical  approach/methods 
which  are  directly  relevant  to  the  study 
objectives  to  include  obtaining  study 
samples.  Describe  the  nature  and  extent 
of  collaboration  with  CIX  and/or  others 
during  various  phases  of  the  project. 
Describe  in  detail  a  plan  for  evaluating 
study  results  and  for  evaluating  progress 
toward  achieving  project  objectives. 

4.  Budget 

Provide  in  an  appendix  a  budget  and 
accompanying  detailed  justification  for 
the  first-year  of  the  project  that  is 
consistent  with  the  purpose  and 
objectives  of  this  program.  Also,  provide 
estimated  total  budget  for  each 
subsequent  year.  If  requesting  funds  for 
contracts,  provide  the  following 
information  for  each  proposed  contract: 
(1)  Name  of  proposed  contractor,  (2) 
breakdown  and  justification  for 
estimated  costs,  (3)  description  and 
scope  of  activities  to  be  performed  by 
contractor,  (4)  period  of  performance, 
and  (5)  method  of  contractor  selection 
(e.g.,  sole-source  or  competitive 
solicitation). 

5.  Human  Subjects 

Whether  or  not  exempt  from  DHHS 
regulations,  if  the  proposed  project 
involves  human  subjects,  describe  in  an 
appendix  adequate  procedures  for  the 
protection  of  human  subjects.  Also, 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects  by  including 
a  description  of  the  composition  of  the 
proposed  study  population  (for 
example,  addressing  the  inclusion  of 
women  and  members  of  minority  groups 
and  their  sub-populations  in  the  section 
that  will  describe  the  research  design). 
Where  clear  and  compelling  rationale 
exist  that  inclusion  is  inappropriate  or 
not  feasible,  this  situation  must  be 
explained  as  part  of  the  application.  See 
the  Other  Requirements  Section  for 
additional  information. 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1 .  Background  and  Need  (5  points) 

Extent  to  which  applicant's 
discussion  of  the  background  for  the 
proposed  project  demonstrates  a  clear 
understanding  of  the  purpose  and 
objectives  of  this  cooperative  agreement 
program.  Extent  to  which  applicant 
illustrates  and  justifies  the  need  for  the 
proposed  project  that  is  consistent  with 


the  purpose  and  objectives  of  this 
cooperative  agreement  program. 

2.  Capacity  (70  points  total) 

a.  Extent  to  which  applicant  describes 
adequate  resources  and  facilities  fboth 
technical  and  administrative)  for 
conducting  the  project.  (10  points) 

b.  Extent  to  wnicn  applicant 
documents  that  professional  personnel 
involved  in  the  project  are  qualified  and 
have  past  experience  and  achievements 
in  research  related  to  transmissible 
spongiform  encephalopathies, 
particularly  in  the  application  of  CJD 
diagnostic  methods  such  as 
neuropathology,  immunocytochemistry, 
Western  blot  testing,  and  genetic 
analysis  in  determining  the  incidence  of 
emerging  human  spongiform 
encephalopathies;  these  qualifications 
have  to  be  evidenced  by  curriculum 
vitae,  publications,  etc.  Applicants  must 
provide  curriculum  vitae  of  their 
program  staff  and  relevant  scientific 
articles  published  in  peer-reviewed 
journals  within  the  last  five  years.  (40 
points) 

c.  Extent  to  which  applicant 
demonstrates  the  ability  to  collaborate 
with  as  many  neuropathologists  and/or 
pathologists  working  in  human 
spongiform  encephalopathy  research  to 
include  how  study  samples  will  be 
collected.  (20  points) 

3.  Objectives  and  Technical  Approach 
[25  points  total) 

a.  Extent  to  which  applicant  describes 
specific  objectives  of  the  proposed 
project  which  are  consistent  with  the 
purpose  and  goals  of  this  cooperative 
agreement  program  and  which  are 
measurable  and  time-phased.  (5  points) 

b.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for  initiating 
and  conducting  the  project,  which 
clearly  and  appropriately  addresses  all 
Recipient  Activities.  Extent  to  which 
applicant  clearly  identifies  specific 
assigned  responsibilities  for  all  key 
professional  personnel.  Extent  to  which 
the  plan  clearly  describesapplicant's 
technical  approach/methods  for 
conducting  the  proposed  studies  and 
extent  to  which  the  plan  is  adequate  to 
accomplish  the  objectives.  Extent  to 
which  applicant  describes  specific 
study  protocols  or  plans  for  the 
development  of  study  protocols  that  are 
appropriate  for  achieving  project 
objectives.  If  the  proposed  project 
involves  human  subjects,  whether  or  not 
exempt  from  the  DHHS  regulations,  the 
extent  to  v^ich  adequate  procedures  are 
described  for  the  protection  of  human 
subjects.  Note:  Objective  Review  Group 
(ORG)  recommendations  on  the 
adequacy  of  protections  include:  (1) 


Protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (2)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol.  (3)  protections  appear 
inadequate  and  the  ORG  has  concerns 
related  to  human  subjects,  or  (4) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable.  The  degree  to 
which  the  applicant  has  met  the  CDC 
policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  proposed  research.  This 
includes:  (1)  The  proposed  plan  for  the 
inclusion  of  both  sexes  and  racial  and 
ethnic  minority  populations  for 
appropriate  representation;  (2)  the 
proposed  justification  when 
representation  is  limited  or  absent;  (3)  a 
statement  as  to  whether  the  design  of 
the  study  is  adequate  to  measure 
differences  when  warranted;  and  (4) 
documentation  of  plans  for  recruitment 
and  outreach  for  study  participants  that 
includes  the  process  of  establishing 
partnerships  with  community(ies)  and 
recognition  of  mutual  benefits.  (15 
points) 

c.  Extent  to  which  applicant  provides 
a  detailed  and  adequate  plan  for 
evaluating  study  results  and  for 
evaluating  progress  toward  achieving 
project  objectives.  (5  points) 

4.  Budget  (not  scored) 

Extent  to  which  the  proposed  budget 
is  reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

Executive  Order  12372  Review 

This  program  is  not  subject  to 
Executive  Order  12372  Review. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  part  46) 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
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subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-47951, 
dated  Friday,  September  15,  1995. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (revised 
7/92,  OMB  Number  0937-0189)  must  be 
submitted  to  Sharron  Orum,  Grants 
Management  Officer,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  305. 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
on  or  before  August  8,  1997. 

1.  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

Received  on  or  before  the  deadline 
date;  or 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  will  not 


be  considered  in  the  current 
compedtion  and  will  be  returned  to  the 
applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information,  call  (404)  332-4561.  You 
will  be  asked  to  leave  your  name, 
address,  and  telephone  number.  Please 
refer  to  Annoiuicement  Number  793. 
You  will  receive  a  complete  program 
description,  information  on  application 
procedures  and  application  forms.  If 
you  have  questions  after  reviewing  the 
contents  of  all  the  documents,  business 
management  technical  assistance  may 
be  obtained  from  Gladys  T.  Gissentanna, 
Grant  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  314, 
Mailstop  E-18,  Atlanta,  GA  30305. 
telephone:  (404)  842-6801. 
Programmatic  technical  assistance  may 
be  obtained  from  Lawrence  B. 
_Schonberger,  MD,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Atlanta. 
GA  30333,  telephone:  (404)  639-3091, 
Email  address:  LBSl®CDC.GOV.  You 
may  also  obtain  this  announcement 
from  one  of  two  Internet  sites  on  the 
actual  publication  date:  CDC's 
homepage  at  http://www.cdc.gov  or  the 
Government  Printing  Office  homepage 
(including  free  on-line  access  to  the 
Federal  Register  at  http:// 
wrww.access.gpo.gov).  Other  CDC 
announcements  are  also  listed  on  the 
Internet  on  the  CDC  homepage. 

Please  refer  to  Announcement 
Number  793  when  requesting 
information  regarding  this  program. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report. 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office. 
Washington.  DC  20402-9325,  telephone: 
(202)512-1800. 

Dated:  July  1.  1997. 
foseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
!FR  Doc.  97-17847  Filed  7-8-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  for  Competitive 
Innovations  in  Syphilis  Prevention  in 
the  United  States:  Reconsidering  the 
Epidemiology  and  Involving 
Communities,  Pt>ase  II:  Evaluation  of  a 
Community  Intervention,  Program 
Announcement  523:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreements  for  Competitive  Innovations  in 
Syphilis  Prevention  in  the  United  States: 
Reconsidering  the  Epidemiology  and 
Involving  Communities,  Phase  C:  Evaluation 
of  a  Community  Intervention,  Program 
Aimouncement  523. 

Time  and  Date:  8:30  a.m.-5  p.m.,  August 
12,  1997. 

Place:  11  CorpKsrate  Square  Boulevard. 
Conference  Room  A,  Atlanta.  Georgia  30329. 

Status:  Closed. 

Matters  to  be  discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  523. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  Title  5  U.S.C,  and 
the  Determination  of  the  .Associate  Director 
for  Management  and  Operations.  CDC, . 
pursuant  to  Pub.  L.  92-463. 

Contact  Person  For  More  Information: 
John  R.  Lehnherr,  Chief,  Prevention 
Support  Office,  National  Center  for  HTV, 
STD,  and  TB  Prevention,  CDC.  .M/S  E07, 
1600  Clifton  Road,  NE.  Atlanta.  Georgia 
30333,  telephone  404/639-8025. 

Dated:  July  2,  1997. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention  (CDC). 

[PR  Doc.  97-17849  Filed  7-8-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreements  To  Conduct  Studies  of 
Illnesses  Among  Persian  Gulf  War 
Veterans,  Program  Announcement 
748:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreements  to  Conduct  Studies  of  Illnesses 
Among  Persian  Gulf  War  Veterans.  Program 
Announcement  748. 

Time  and  Date:  8:30  a.m.-4:30  p.m., 
August  12,  1997.  8:30  a.m.-4:30  p.m.,  August 
13, 1997. 

Place:  Lenox  Inn,  3387  Lenox  Road, 
Atlanta.  Georgia  30326. 

Sfof  us:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Announcement  748. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  Title  5  U.S.C..  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Opterations.  CDC. 
pursuant  to  Pub.  L.  92-463. 

Contact  Person  for  More  Information: 
Phillip  M.  Talboy,  Deputy  Chief,  Veterans' 


Health  Activity  Working  Group,  National 
Center  for  Environmental  Health,  CDC,  M/S 
F28,  4770  Buford  Highway,  NE,  AtlanU, 
Georgia  30341,  telephone  770/488-7300. 

Dated:  July  2,  1997. 
Caroljm  J.  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

(FR  Doc.  97-17850  Filed  7-8-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for 
Nonvoting  Representatives  of 
Consumer  and  Industry  Interests  on 
Public  Advisory  Panels  or  Committees 

AGENCY:  Food  and  Ehiig  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  nonvoting  consumer 
representatives  and  nonvoting  industry 
representatives  to  serve  on  certain 
device  panels  of  the  Medical  Devices 
Advisory  Committee  in  the  Center  for 
Devices  and  Radiological  Health. 
Nominations  will  be  accepted  for 
current  vacancies  and  for  those  that  will 
or  may  occur  through  June  30,  1998. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups, 
individuals  with  disabilities,  and  small 
businesses  are  adequately  represented 


on  advisory  committees  and,  therefore, 
encourages  nominations  for 
appropriately  qualified  candidates  from 
these  groups,  as  well  as  nominations 
from  small  businesses  that  manufacture 
medical  devices  subject  to  the 
regulations. 

DATES:  Nominations  should  be  received 
by  August  8,  1997,  for  vacancies  listed 
in  this  notice. 

ADDRESSES:    All  nominations  and 
curricula  vitae  for  consumer 
representatives  should  be  submitted  in 
writing  to  Annette  J.  Funn  (address 
below).  All  nominations  and  curricula 
vitae  (which  includes  nominee's  office 
address  and  telephone  number)  for 
industry  representatives  should  be 
submitted  in  writing  to  Kathleen  L. 
Walker  (address  below). 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  consumer  representatives: 
Annette  J.  Funn,  Office  of 
Consumer  Affairs  (HFE-88).  Food 
and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-5006. 

Regarding  industry  representatives: 
Kathleen  L.  Walker,  Center  for 
Devices  and  Radiological  Health 
(HFZ-17),  Food  and  Drug 
Administration,  2098  Gaither  Rd., 
Rockville.  MD  20850.  301-594- 
1283,  ext.  114. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
requesting  nominations  for  nonvoting 
members  representing  consumer  and 
industry  interests  for  the  vacancies 
listed  below: 


Medical  Devices  Panels 


Approximate  Date  Representative  is  Needed 


Consumer 


AnesthesKJiogy  and  Respiratory  Therapy  Devices  Panel 
Cirnical  Chemistry  and  Clinical  Toxicology  Devices  Panel 
Dental  Products  Panel  (Medical  Devices) 
General  Hospital  and  Personal  Use  Devices  Panel 
Microbiology  Devices  Panel 
Ophthalmic  Devices  Panel 

NV  =  No  vacancy 


Industry 


December  1 ,  1 997 

December  1,  1997 

March  1,  1998 

NV 

NV 

November  1,  1997 

NV 

January  1,  1998 

March  1,  1998 

NV 

NV 

November  1,  1997 

Functions 

The  functions  of  the  medical  device 
panels  are  to:  (1)  Review  and  evaluate 
data  on  the  safety  and  effectiveness  of 
marketed  and  investigational  devices 
and  make  recommendations  for  their 
regulation;  (2)  advise  the  Commissioner 
of  Food  and  Drugs  regarding 
recommended  classification  or 
reclassification  of  these  devices  into  one 
of  three  regulatory  categories;  (3)  advise 
on  any  possible  risks  to  health 


associated  with  the  use  of  devices;  (4) 
advise  on  formulation  of  product 
development  protocols;  (5)  review 
premarket  approval  applications  for 
medical  devices;  (6)  review  guidelines 
and  guidance  documents;  (7) 
recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act;  (8)  advise  on  the  necessity  to  ban 
a  device;  (9)  respond  to  requests  from 
the  agency  to  review  and  make 
recommendations  on  specific  issues  or 


problems  concerning  the  safety  and 
effectiveness  of  devices;  and  (10)  make 
recommendations  on  the  quality  in  the 
design  of  clinical  studies  regarding  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices. 

Consumer  and  Industry  Representation 

Section  520(f)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)(21 
U.S.C.  360j(f)(3)),  as  amended  by  the 
Medical  Device  Amendments  of  1976, 
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provides  that  each  medical  device  panel 
include  as  members  one  nonvoting 
representative  of  consumer  interests  and 
one  nonvoting  representative  of 
interests  of  the  medical  device 
manufacturing  industry. 

Nomination  Procedures 

Consumer  Representatives 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  as  a 
member  of  a  particular  advisory 
committee  or  panel  to  represent 
consumer  interests  as  identified  in  this 
notice.  Self-nominations  are  also 
accepted.  To  be  eligible  for  selection, 
the  applicant's  experience  and/or 
education  will  be  evaluated  against 
Federal  civil  service  criteria  for  the 
position  to  which  the  person  will  be 
appointed. 

Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee  and 
shall  state  that  the  nominee  is  aware  of 
the  nomination,  is  willing  to  serve  as  a 
member,  and  appears  to  have  no  conflict 
of  interest  that  would  preclude 
membership.  FDA  will  ask  the  potential 
candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  employment,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest.  The  nomination 
should  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  panel  or  in  any  advisory 
committee  or  panel.  The  term  of  office 
is  up  to  4  years,  depending  on  the 
appointment  date. 

Industry  Representatives 

Any  organization  in  the  medical 
device  manufacturing  industry  (industry 
interests)  wishing  to  participate  in  the 
selection  of  an  appropriate  member  of  a 
particular  panel  may  nominate  one  or 
more  qualified  persons  to  represent 
industry  interests.  Persons  who 
nominate  themselves  as  industry 
representatives  for  the  panels  will  not 
participate  in  the  selection  process.  It  is, 
therefore,  recommended  that  all 
nominations  be  made  by  someone  with 
an  organization,  trade  association,  or 
firm  who  is  willing  to  participate  in  the 
selection  process. 

Nominees  shall  be  full-time 
employees  of  firms  that  manufacture 
products  that  would  come  before  the 
panel,  or  consulting  firms  that  represent 
manufacturers.  Nominations  shall 
include  a  complete  curriculum  vitae  of 
each  nominee.  The  term  of  office  is  up 
to  4  years,  depending  on  the 
appointment  date. 


Selection  Procedures 

Consumer  Representatives 

Selection  of  members  representing 
consumer  interests  is  conducted 
through  procedures  which  include  use 
of  a  consortium  of  consumer 
organizations  which  has  the 
responsibility  for  recommending 
candidates  for  the  agency's  selection. 
Candidates  should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work. 

Industry  Representatives 

Regarding  nominations  for  members 
representing  the  interests  of  industry,  a 
letter  will  be  sent  to  each  person  that 
has  made  a  nomination,  and  to  those 
organizations  indicating  an  interest  in 
participating  in  the  selection  process, 
together  with  a  complete  list  of  all  such 
organizations  and  the  nominees.  This 
letter  will  state  that  it  is  the 
responsibility  of  each  nominator  or 
organization  indicating  an  interest  in 
participating  in  the  selection  process  to 
consult  with  the  others  in  selecting  a 
single  member  representing  industry 
interests  for  the  panel  within  60  days 
after  receipt  of  the  letter.  If  no 
individual  is  selected  within  60  days, 
the  agency  will  select  the  nonvoting 
member  representing  industry  interests. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  June  30,  1997. 
Michael  A.  Friedman, 

Deputy  Commissioner  for  Operations. 
[PR  Doc.  97-17794  Filed  7-8-97;  8:45  ami 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Request  for  Nominations  for  Voting 
Members  on  Public  Advisory  Panels  or 
Committees 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  requesting 
nominations  for  voting  members  to 
serve  on  certain  device  panels  of  the 
Medical  Devices  Advisory  Committee, 
the  National  Mammography  Quality 
Assurance  Advisor>-  Committee,  the 
Device  Good  Manufacturing  Practice 
Advisory  Committee,  and  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  in  the  Center  for 


Devices  and  Radiological  Health 
(CDRH).  Nominations  will  be  accepted 
for  current  vacancies  and  those  that  will 
or  may  occur  through  June  30,  1998. 

FDA  has  a  special  interest  in  ensuring 
that  women,  minority  groups,  and 
individuals  with  disabilities  are 
adequately  represented  on  advisory 
committees  and,  therefore,  encourages 
nominations  of  qualified  candidates 
from  these  groups. 

DATES:  Because  scheduled  vacancies 
occur  on  various  dates  throughout  each 
year,  no  cutoff  date  is  established  for  the 
receipt  of  nominations.  However,  when 
possible,  nominations  should  be 
received  at  least  6  months  before  the 
date  of  scheduled  vacancies  for  each 
year,  as  indicated  in  this  notice. 
ADDRESSES:  All  nominations  and 
curricula  vitae  for  the  device  panels 
should  be  sent  to  Nancy  J.  Pluhowski, 
Office  of  Device  Evaluation  (HFZ-400), 
CDRH.  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850. 

All  nominations  and  curricula  vitae 
for  the  National  Mammography  Quality 
Assurance  Advisory  Committee, 
excluding  consumer  representatives, 
should  be  sent  to  Charles  A.  Finder, 
CDRH  (HFZ-240),  Food  and  Drug 
Administration.  1350  Piccard  Dr., 
Rockville,  MD  20850. 

All  nominations  and  curricula  vitae 
for  government  and  industry 
representatives  for  the  Technical 
Electronic  Product  Radiation  Safety 
Standards  Committee  should  be  sent  to 
Orhan  Suleiman,  CDRH  (HFZ-240), 
(address  above). 

All  nominations  and  curricula  vitae 
for  health  professionals,  industry 
representatives,  and  government 
representatives  for  the  Device  Good 
Manufacturing  Practice  Advisory 
Committee  should  be  sent  to  Sharon 
Kalokerinos,  CDRH  (HFZ-300),  Food 
and  Drug  Administration,  2094  Gaither 
Rd..  Rockville,  MD  20850. 

All  nominations  and  curricula  vitae 
for  consumer  representatives  for  the 
National  Mammography  Quality 
Assurance  Advisory  Committee,  general 
public  representatives  for  the  Device 
Good  Manufacturing  Practice  Advisory 
Committee  and  the  Technical  Electronic 
Product  Radiation  Safety  Standards 
Committee,  should  be  sent  to  Annette 
Funn,  Office  of  Consumer  AffA-s  (HFE- 
88),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Walker,  Center  for  Devices 
and  Radiological  Health  (HFZ-17).  Food 
and  Drug  Administration,  2098  Gaither 


36830 


Federal  Register  /  Vol.  62,  No.  131  /  Wednesday.  July  9.  1997  /  Notices 


Rd.,  Rockville,  MD  20850,  301-594- 
1283.  ext.  114. 

SUPPLEMENTARY  INFORMATKW:  FDA  is 
requesting  nominations  of  voting 
members  for  vacancies  listed  below. 

1.  Anesthesiology  and  Respiratory 
Therapy  Devices  Panel:  Two  vacancies 
immediately,  three  vacancies  occurring 
November  30,  1997;  anesthesiologists, 
pulmonary  medicine  specialists,  or 
other  experts  who  have  specialized 
interests  in  ventilatory  support, 
pharmacology,  physiology,  or  the  effects 
and  complications  of  anesthesia. 

2.  Circulatory  System  Devices  Panel: 
Two  vacancies  immediately; 
interventional  cardiologists, 
electrophysiologists.  invasive  (vascular) 
radiologists,  vascular  and  cardiothoracic 
surgeons,  and  cardiologists  with  special 
interest  in  congestive  heart  failure. 

3.  Clinical  Chemistry  and  Clinical 
Toxicology  Devices  Panel:  Three 
vacancies  occurring  February  28,  1998; 
doctors  of  medicine  or  philosophy  with 
experience  in  clinical  chemistry, 
clinical  toxicology,  clinical  pathology, 
clinical  laboratory  medicine,  or 
oncology. 

4.  Dental  Products  Panel:  Two 
vacancies  immediately,  one  vacancy 
occurring  October  31,  1997;  dentists 
who  have  expertise  in  the  areas  of 
lasers,  endosseous  implants, 
temporomandibular  joint  implants, 
dental  materials  and/or  endodontics;  or 
experts  in  bone  physiology  relative  to 
the  oral  and  maxillofacial  area. 

5.  Ear,  Nose,  and  Throat  Devices 
Panel:  Three  vacancies  occurring 
October  31,  1997;  audiologists, 
otolaryngologists,  neurophysiologist, 
statisticians,  or  electrical  or  biomedical 
engineers. 

6.  Gastroenterology  and  Urology 
Devices  Panel:  Three  vacancies 
occurring  December  31, 1997; 
nephrologists  with  expertise  in 
diagnostic  and  therapeutic  management 
of  adult  and  pediatric  patient 
populations. 

7.  General  and  Plastic  Surgery  Devices 
Panel:  Two  vacancies  immediately, 
three  vacancies  occurring  August  31. 
1997;  general  surgeons,  plastic  surgeons, 
biomaterials  experts,  laser  experts, 
wound  healing  experts  or  endoscopic 
surgery  experts. 

8.  General  Hospital  and  Personal  Use 
Devices  P^nel:  Five  vacancies 
immediately,  two  vacancies  occurring 
December  31,  1997;  internists, 
pediatricians,  neonatologists, 
gerontologists,  nurses,  biomedical 
engineers  or  microbiologists/infection 
control  practitioners  or  experts. 

9.  Hematology  and  Pathology  Devices 
Panel:  One  vacancy  occurring  February 


28, 1998;  cytopathologists  and 
histopathologists;  hematologists  (blood 
banking,  coagulation  and  hemostasis); 
molecular  biologists  (nucleic  acid 
amplification  techniques),  and 
hematopathologists  (oncology). 

10.  Immunology  Devices  Panel:  Two 
vacancies  immediately,  one  vacancy 
occurring  February  28,  1998;  persons 
with  experience  in  medical,  surgical,  or 
clinical  oncology,  internal  medicine, 
clinical  immunology,  allergy,  or  clinical 
laboratory  medicine. 

1 1 .  Microbiology  Devices  Panel:  Three 
vacancies  occurring  February  28,  1998; 
infectious  disease  clinicians;  clinical 
microbiologists  with  expertise  in 
antimicrobial  and  antimycobacterial 
susceptibility  testing,  chemotherapy  and 
in  vitro  diagnostic  (IVD)  applications; 
clinical  virologists  with  expertise  in 
clinical  diagnosis  and  IVD  assays; 
clinical  oncologists  experienced  with 
antitumor  resistance  and  susceptibility; 
and  molecular  biologists. 

12.  Obstetrics  ana  Gynecology  Devices 
Panel:  Three  vacancies  immediately, 
two  vacancies  occurring  January  31, 
1998;  experts  in  reproductive 
endocrinology,  endoscopy, 
electrosurgery,  laser  surgery,  assisted 
reproductive  technologies,  and 
contraception;  biostatisticians  and 
engineers  with  experience  in  obstetrics/ 
gynecology  devices;  urogynecologists; 
experts  in  breast  care;  and  experts  in 
gynecology  in  the  older  patient. 

13.  Ophthalmic  Devices  Panel:  Three 
vacancies  occurring  October  31,  1997; 
ophthalmologists  specializing  in 
glaucoma,  surgical  pediatric 
ophthalmology  (experienced  in 
correction  of  aphakia),  retinal  diseases 
or  corneal  diseases;  optometrists  with 
expertise  in  contact  lenses,  or  specialists 
in  clinical  study  design. 

14.  Orthopedic  ana  Rehabilitation 
Devices  Panel:  Three  vacancies 
immediately,  two  vacancies  occurring 
August  31, 1997;  orthopedic  surgeons 
experienced  with  prosthetic  ligament 
devices,  joint  implants,  or  spinal 
instrumentation;  physical  therapists 
experienced  in  spinal  cord  injuries, 
neurophysiology,  electrotherapy,  and 
joint  biomechanics;  rheumatologists;  or 
biomedical  engineers. 

15.  Radiological  Devices  Panel:  One 
vacancy  immediately,  two  vacancies 
occurring  January  31,  1998;  physicians 
and  scientists  with  expertise  in  nuclear 
medicine,  diagnostic  or  therapeutic 
radiology,  mammography, 
thermography,  transillumination, 
h3rperthermia  cancer  therapy,  bone 
densitometry,  magnetic  resonance, 
computed  tomography,  or  ultrasound. 

16.  National  Mammography  Quality 
Assurance  Advisory  Committee:  Seven 


vacancies  occurring  January  31,  1998; 
five  shall  include  physicians, 
practitioners,  and  other  health 
professionals  whose  clinical  practice, 
research  specialization,  or  professional 
expertise  include  a  significant  focus  on 
mammography;  and  two  shall  include 
consumer  representatives  from  among 
national  breast  cancer  or  consumer 
health  organizations  with  expertise  in 
mammography. 

17.  Device  Good  Manufacturing 
Practice  Advisory  Committee:  Four 
vacancies  occurring  May  31,  1998;  one 
goveriunent  representative,  one  health 
professional,  one  industry 
representative,  and  one  general  public 
representative. 

18.  Technical  Electronic  Product 
Radiation  Safety  Standards  Committee: 
Five  vacancies  occurring  December  31, 
1997;  two  government  representatives, 
one  industry  representative,  and  two 
general  public  representatives. 

Functions 

Medical  Devices  Panels 

The  functions  of  the  panels  are  to:  (1) 
Review  and  evaluate  data  on  the  safety 
and  effectiveness  of  marketed  and 
investigational  devices  and  make 
recommendations  for  their  regulation; 
(2)  advise  the  Commissioner  of  Food 
and  Drugs  regarding  recommended 
classification  or  reclassification  of  these 
devices  into  one  of  three  regulatory 
categories;  (3)  advise  on  any  possible 
risks  to  health  associated  with  the  use 
of  devices;  (4)  advise  on  formulation  of 
product  development  protocols;  (5) 
review  premarket  approval  applications 
for  medical  devices;  (6)  review 
guidelines  and  guidance  documents;  (7) 
recommend  exemption  to  certain 
devices  from  the  application  of  portions 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act);  (8)  advise  on  the  necessity 
to  ban  a  device;  (9)  respond  to  requests 
&x)m  the  agency  to  review  and  make 
recommendations  on  specific  issues  or 
problems  concerning  the  safety  and 
effectiveness  of  devices;  and  (10)  make 
recommendations  on  the  quality  in  the 
design  of  clinical  studies  regarding  the 
safety  and  effectiveness  of  marketed  and 
investigational  devices. 

The  Dental  Products  Panel  also 
functions  at  times  as  a  dental  drug 
panel.  The  functions  of  the  drug  panel 
are  to:  (1)  Evaluate  and  recommend 
whether  various  prescription  drug 
products  should  be  changed  to  over-the- 
counter  status;  and  (2)  evaluate  data  and 
make  recommendations  concerning  the 
approval  of  new  dental  drug  products 
for  human  use. 
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National  Mammography  Quality 
Assurance  Advisory  Committee 

The  functions  of  the  committee  are  to 
advise  FDA  on:  (1)  Developing 
appropriate  quality  standards  and 
regulations  for  mammography  facilities: 
(2)  developing  appropriate  standards 
and  regulations  for  bodies  accrediting 
mammography  facilities  under  this 
program;  (3)  developing  regulations 
with  respect  to  sanctions:  (4)  developing 
procedures  for  monitoring  compliance 
with  standards;  (5)  establishing  a 
mechanism  to  investigate  consumer 
complaints:  (6)  reporting  new 
developments  concerning  breast 
imaging  which  should  be  considered  in 
the  oversight  of  mammography 
facilities;  (7)  determining  whether  there 
exists  a  shortage  of  mammography 
facilities  in  rural  and  health 
professional  shortage  areas  and 
determining  the  effects  of  personnel  on 
access  to  the  services  of  such  facilities 
in  such  areas;  (8)  determining  whether 
there  will  exist  a  sufficient  number  of 
medical  physicists  after  October  1 ,  1999; 
and  (9)  determining  the  costs  and 
benefits  of  compliance  with  these 
requirements. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

The  functions  of  the  committee  are  to 
review  proposed  regulations  for  good 
manufacturing  practices  governing  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufacturing, 
packing,  storage,  and  installation  of 
devices,  and  make  recommendations  on 
the  feasibility  and  reasonableness  of  the 
proposed  regulations.  The  committee 
also  reviews  and  makes 
recommendations  on  proposed 
guidelines  developed  to  assist  the 
medical  device  industry  in  meeting  the 
good  manufacturing  practice 
requirements,  and  provides  advice  with 
regard  to  any  petition  submitted  by  a 
manufacturer  for  an  exemption  or 
variance  from  good  manufacturing 
practice  regulations. 

Section  520  of  the  act,  as  amended  (21 
U.S.C.  360(j)),  provides  that  the  Device 
Good  Manufacturing  Practice  Advisory 
Committee  shall  be  composed  of  nine 
members  as  follows:  Three  of  the 
members  shall  be  appointed  from 
persons  who  are  officers  or  employees 
of  any  Federal,  State,  or  local 
government,  two  shall  be 
representatives  of  interests  of  the  device 
manufacturing  industry,  two  shall  be 
representatives  of  the  interests  of 
physicians  and  other  health 
professionals,  and  two  shall  be 
representatives  of  the  interests  of  the 
general  public. 


Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

The  function  of  the  committee  is  to 
advise  on  the  technical  feasibility, 
reasonableness,  and  practicability  of 
performance  standards  for  electronic 
products  to  control  the  emission  of 
radiation  from  such  products.  The 
committee  may  recommend  electronic 
product  radiation  safety  standards  for 
consideration. 

Section  534(f)  of  the  act,  as  amended 
by  the  Safe  Medical  Devices  Act  of  1990 
(21  U.S.C.  360kk(f)),  provides  that  the 
Technical  Electronic  Product  Radiation 
Safety  Standards  Committee  include 
five  members  from  governmental 
agencies,  including  State  or  Federal 
Governments,  five  members  from  the 
affected  industries,  and  five  members 
from  the  general  public,  of  which  at 
least  one  shall  be  a  representative  of 
organized  labor. 

Qualifications 

Medical  Device  Panels 

Persons  nominated  for  membership 
on  the  panels  shall  have  adequately 
diversified  experience  appropriate  to 
the  work  of  the  panel  in  such  fields  as 
clinical  and  administrative  medicine, 
engineering,  biological  and  physical 
sciences,  statistics,  and  other  related 
professions.  The  nature  of  specialized 
training  and  experience  necessary  to 
qualif>'  the  nominee  as  an  expert 
suitable  for  appointment  may  include 
experience  in  medical  practice, 
teaching,  and/or  research  relevant  to  the 
field  of  activity  of  the  panel.  The 
particular  needs  at  this  time  for  each 
panel  are  shown  above.  The  term  of 
office  is  up  to  4  years,  depending  on  the 
appointment  date. 

National  Mammography  Quality 
Assurance  Advisory  Committee 

Persons  nominated  for  membership 
should  be  physicians,  practitioners,  and 
other  health  professionals,  whose 
clinical  practice,  research 
specialization,  or  professional  expertise 
include  a  significant  focus  on 
mammography  and  individuals 
identified  with  consumer  interests.  Prior 
experience  on  Federal  public  advisory 
committees  in  the  same  or  similar 
subject  areas  will  also  be  considered 
relevant  professional  expertise.  The 
particular  needs  are  shown  above.  The 
term  of  office  is  up  to  4  years, 
depending  on  the  appointment  date. 

Device  Good  Manufacturing  Practice 
Advisory  Committee 

Persons  nominated  for  membership  as 
a  government  representative  or  health 
professional  should  have  knowledge  of 


or  expertise  in  any  one  or  more  of  the 
following  areas:  quality  assurance 
concerning  the  design,  manufacture, 
and  use  of  medical  devices.  To  be 
eligible  for  selection  as  a  representative 
of  the  general  public  or  industry, 
nominees  should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work.  The 
particular  needs  are  shown  above.  The 
term  of  office  is  up  to  4  years, 
depending  on  the  appointment  date. 

Technical  Electronic  Product  Radiation 
Safety  Standards  Committee 

Persons  nominated  must  be 
technically  qualified  by  training  and 
experience  in  one  or  more  fields  of 
science  or  engineering  applicable  to 
electronic  product  radiation  safety.  The 
particular  needs  are  shown  above.  The 
term  of  office  is  up  to  4  years, 
depending  on  the  appointment  date. 

Nomination  Procedures 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  for 
membership  on  one  or  more  of  the 
advisory  panels  or  advisory  committees. 
Self-nominations  are  also  accepted. 
Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee, 
current  business  address  and  telephone 
number,  and  shall  state  that  the 
nominee  is  aware  of  the  nomination,  is 
willing  to  serve  as  a  member,  and 
appears  to  have  no  conflict  of  interest 
that  would  preclude  membership.  FDA 
will  ask  the  potential  candidates  to 
provide  detailed  information  concerning 
such  matters  as  financial  holdings, 
employment,  and  research  grants  and/or 
contracts  to  permit  evaluation  of 
possible  sources  of  conflict  of  interest. 

Consumer/General  Public 
Representatives 

Any  interested  person  may  nominate 
one  or  more  qualified  persons  as  a 
member  of  a  particular  advisory 
committee  or  panel  to  represent 
consumer  interest  as  identified  in  this 
notice.  To  be  eligible  for  selection,  the 
applicanfs-experience  and/or  educadon 
will  be  evaluated  against  Federal  civil 
service  criteria  for  the  position  to  which 
the  person  will  be  appointed. 

Selection  of  memoers  representing 
consumer  interests  is  conducted 
through  procedures  which  include  use 
of  a  consortium  of  consumer 
organizadons  which  has  the 
responsibility  for  recommending 
candidates  for  the  agency's  selection. 
Candidates  should  possess  appropriate 
qualifications  to  understand  and 
contribute  to  the  committee's  work. 

Nominations  shall  include  a  complete 
curriculum  vitae  of  each  nominee  and 
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shall  state  the  nominee  is  aware  of  the 
nomination,  is  willing  to  serve  as  a 
member,  and  appears  to  have  no  conflict 
of  interest  that  would  preclude 
membership.  FDA  will  ask  the  potential 
candidates  to  provide  detailed 
information  concerning  such  matters  as 
financial  holdings,  employment,  and 
research  grants  and/or  contracts  to 
permit  evaluation  of  possible  sources  of 
conflict  of  interest.  The  nomination 
should  state  whether  the  nominee  is 
interested  only  in  a  particular  advisory 
committee  or  in  any  advisory 
committee.  The  term  of  office  is  up  to 
4  years,  depending  on  the  appointment 
date. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14 
relating  to  advisory  committees. 

Dated:  June  30.  1997. 
Michael  A.  Friedman, 
Deputy  Commissioner  for  Operations. 
|FR  Doc.  97-17795  Filed  7-8-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Clinical  Studies  of  Safety  and 
Effectiveness  of  Orphan  Products; 
Availability  of  Grants;  Request  for 
Applications 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
following  changes  to  its  Orphan 
Products  Development  (OPD)  grant 
program  for  fiscal  year  (FY)  1998.  The 
previous  announcement  of  this  program, 
which  was  published  in  the  Federal 
Register  of  June  6,  1996,  is  superseded 
by  this  announcemen;.  In  the  future,  a 
new  announcement  will  be  published 
annually. 

DATES:  Application  receipt  dates  arc; 
October  15,  1997,  and  March  15. 1998. 
If  the  receipt  date  falls  on  a  weekend,  it 
will  be  extended  to  Monday;  if  the  date 
falls  on  a  holiday,  it  will  be  extended  to 
the  following  workday. 
ADDRESSES:  Application  forms  are 
available  from,  and  completed 
applications  should  be  submitted  to: 
Robert  L.  Robins,  Grants  Management 
Officer,  Division  of  Contracts  and 
Procurement  Management  (HFA-520), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Park  Bldg.,  rm.  3—40. 
Rockville.  MD  20857,  301^43-6170. 


(Applications  hand-carried  or 

commercially  delivered  should  be 

addressed  to  the  Park  Bldg..  12420 

Parklawn  Dr.,  rm.  3-40,  Rockville,  MD 

20852.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Regarding  the  administrative  and 
financial  management  aspects  of 
this  notice:  Robert  L.  Robins 
(address  above). 

Regarding  the  programmatic  aspects 
of  this  notice:  Ronda  A.  Balham, 
Office  of  Orphan  Products 
Development  (HF-35).  Food  and 
Drug  Administration,  5600  Fishers 
Lane.  rm.  8-73,  Rockville,  MD 
20857, 301-827-3666. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  anticipated  availability 
of  funds  for  FY  1998  for  awarding  grants 
to  support  clinical  trials  on  the  safety 
and  effectiveness  of  products  for  a  rare 
disease  or  condition  (i.e.,  one  with  a 
prevalence,  not  incidence,  of  fewer  than 
200,000  people  in  the  United  States). 
Contingent  on  availability  of  FY  1998 
funds,  it  is  anticipated  that  $11.3 
million  will  be  available,  of  which  3.5 
million  will  be  for  noncompeting 
continuation  awards.  This  will  leave 
$7.8  million  for  funding  approximately 
30  new  applications.  Any  phase  clinical 
trial  is  eligible  for  up  to  $100,000  in 
direct  costs  per  annum  plus  applicable 
indirect  costs  for  up  to  3  years.  Phase  2 
and  3  clinical  trials  are  eligible  for  up 
to  $200,000  in  direct  costs  per  annum 
plus  applicable  indirect  costs  for  up  to 
3  years. 

FDA  will  support  the  clinical  studies 
covered  by  this  notice  under  section  301 
of  the  Public  Health  Service  Act  (the 
PHS  act)  (42  U.S.C.  241).  FDA's  research 
program  is  described  in  the  Catalog  of 
Federal  Domestic  Assistance,  No. 
93.103. 

The  Public  Health  Service  (PHS) 
strongly  encourages  all  grant  recipients 
to  provide  a  smoke-free  work  place  and 
to  discourage  the  use  of  all  tobacco 
products.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

PHS  urges  applicants  to  submit  work 
plans  that  address  specific  objectives  of 
"Healthy  People  2000."  Potential 
applicants  may  obtain  a  copy  of 
"Healthy  People  2000"  (Full  Report, 
stock  No.  017-001-00474-0)  through 
the  Superintendent  of  Documents, 
Government  Printing  Office. 
Washington,  DC  20402-9325,  202-512- 
1800. 

PHS  policy  is  that  applicants  for  PHS 
clinical  research  grants  are  required  to 
include  minorities  and  women  in  study 
populations  so  that  resoaTh  findings 


can  be  of  benefit  to  all  persons  at  risk 
of  the  disease,  disorder,  or  condition 
under  study;  special  emphasis  must  be 
placed  on  the  need  for  inclusion  of 
minorities  and  women  in  studies  of 
diseases,  disorders,  and  conditions 
which  disproportionately  affect  them. 
This  policy  is  intended  to  apply  to 
males  and  females  of  all  ages.  If  women 
or  minorities  are  excluded  or 
inadequately  represented  in  clinical 
research,  particularly  in  proposed 
population-based  studies,  a  clear 
compelling  rationale  must  be  provided. 

L  Program  Research  Goals 

OPD  was  established  to  identify  and 
facilitate  the  availability  of  orphan 
products.  In  the  OPD  grant  program, 
orphan  products  are  defined  as  drugs, 
biologies,  medical  devices,  and  foods  for 
medical  purposes  which  are  indicated 
for  a  rare  disease  or  condition  (i.e.,  one 
with  a  prevalence,  not  incidence,  of 
fewer  than  200,000  people  in  the  United 
States).  Diagnostic  tests  and  vaccines 
will  qualify  only  if  the  U.S.  population 
of  intended  use  is  lower  than  200,000 
pe;r  annum. 

One  way  to  make  orphan  products 
available  is  to  support  clinical  research 
to  determine  whether  the  products  are 
safe  and  effective.  All  funded  studies 
are  subject  to  the  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  and  regulations  issued 
thereunder.  The  grants  are  funded  under 
the  legislative  authority  of  section  301 
of  the  PHS  Act  (42  U.S.C  241). 

The  goal  of  FDA's  OPD  grant  program 
is  the  clinical  development  of  products 
for  use  in  rare  diseases  or  conditions 
where  no  current  therapy  exists  or 
where  current  therapy  would  be 
improved.  FDA  provides  grants  to 
conduct  clinical  studies  intended  to 
provide  data  acceptable  to  the  agency 
which  will  either  result  in  or 
substantially  contribute  to  approval  of 
these  products.  Applicants  should  keep 
this  goal  in  mind  and  must  include  an 
explanation  in  the  "Background  and 
Significance"  section  of  the  application 
of  how  their  proposed  study  will  either 
facilitate  product  approval  or  provide 
essential  data  needed  for  product 
development.  Information  regarding 
meetings  and/or  discussions  with  FDA 
reviewing  division  staff  about  the 
product  to  be  studied  should  also  be 
provided  as  an  appendix  to  the 
application.  This  information  is 
extremely  important  for  the  review 
process. 

Except  for  medical  foods  that  do  not 
require  premarket  approval,  FDA  will 
only  consider  awarding  grants  to 
support  clinical  studies  for  determining 
whether  the  products  are  safe  and 
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effective  for  premarket  approval  under 
the  act  (21  U.S.C.  301  et  seq.)  or  under 
section  351  of  the  PHS  Act  (42  U.S.C. 
262).  All  studies  of  new  drug  and 
biological  products  must  be  conducted 
under  the  FDA's  investigational  new 
drug  (IND)  procedures  and  studies  of 
medical  devices  must  be  conducted 
under  the  investigational  device 
exemption  (IDE)  procedures.  Studies  of 
approved  products  to  evaluate  new 
orphan  indications  are  also  acceptable; 
however,  these  are  also  required  to  be 
conducted  under  an  IND  or  IDE  to 
support  a  change  in  official  labeling. 
(See  section  V.B  of  this  document 
"Program  Review  Criteria"  for  critical 
requirements  concerning  IND/IDE  status 
of  products  to  be  studied  under  these 
grants.) 

Studies  submitted  for  the  larger  grants 
($200,000)  must  be  continuing  in  phase 
2  or  phase  3  of  investigation.  Phase  2 
trials  include  controlled  clinical  studies 
conducted  to  evaluate  the  effectiveness 
of  the  product  for  a  particular  indication 
in  patients  with  the  disease  or  condition 
•  and  to  determine  the  common  or  short- 
term  side  effects  and  risks  associated 
with  it.  Phase  3  trials  gather  additional 
information  about  effectiveness  and 
safety  that  is  necessary  to  evaluate  the 
overall  risk-benefit  relationship  of  the 
product  and  to  provide  an  adequate 
basis  for  physician  labeling.  Studies 
submitted  for  the  smaller  grants 
($100,000)  may  be  phase  1,  2,  or  3  trials. 
Budgets  for  all  years  of  requested 
support  may  not  exceed  the  $200,000  or 
$100,000  limitation,  whichever  is 
applicable. 

Applications  must  propose  a  clinical 
trial  of  one  therapy  for  one  indication. 
The  applicant  must  provide  supporting 
evidence  that  a  sufficient  quantity  of  the 
product  to  be  investigated  is  available  to 
the  applicant  in  the  form  needed  for  the 
clinical  trial.  The  applicant  must  also 
provide  supporting  evidence  that  the 
patient  population  has  been  surveyed 
and  that  there  is  reasonable  assurance 
that  the  necessary  number  of  eligible 
patients  is  available  for  the  study. 

Funds  may  be  requested  in  the  budget 
for  travel  to  FDA  to  meet  with  reviewing 
division  staff  about  product 
development  progress. 

n.  Human  Subject  Protection  and 
Informed  Consent 

A.  Research  Involving  Human  Subjects 

Applicants  are  advised  that  the 
section  on  human  subjects  in  the 
application  kit  entitled  "Section  C. 
Specific  Instructions — Forms,  Item  4, 
Human  Subjects,"  on  pages  7  and  8  of 
the  application  kit,  should  be  carefully 
reviewed  for  the  certification  of 


Institutional  Review  Board  (IRB) 
approval  requirements.  Documentation 
of  IRB  approval  for  every  participating 
center  is  required  to  be  on  file  with  the 
Grants  Management  Officer,  FDA.  The 
goal  should  be  to  include  enough 
information  on  the  protection  of  human 
subjects  in  a  sufficiently  clear  fashion  so 
reviewers  will  have  adequate  material  to 
make  a  complete  review. 

B.  Informed  Consent 

Consent  and/or  assent  forms,  and  any 
additional  information  to  be  given  to  a 
subject,  should  accompany  the  grant 
application.  Information  that  is  given  to 
the  subject  or  the  subject's 
representative  must  be  in  language  that 
the  subject  or  his  or  her  representative 
can  understand.  No  informed  consent, 
whether  oral  or  written,  may  include 
any  language  through  which  the  subject 
or  the  subject's  representative  is  made  to 
waive  any  of  the  subject's  legal  rights, 
or  by  which  the  subject  or 
representative  releases  or  appears  to 
release  the  investigator,  the  sponsor,  or 
the  institution  or  its  agent  from  liability. 

If  a  study  involves  both  adults  and 
children,  separate  consent  forms  should 
be  provided  for  the  adults  and  the 
parents  or  guardians  of  the  children. 

C.  Elements  of  Informed  Consent 

The  elements  of  informed  consent  are 
stated  in  the  regulations  at  45  CFR 
46.116  and  21  CFR  50.25  as  follows: 

1.  Basic  Elements  of  Informed  Consent 

In  seeking  informed  consent,  the 
following  information  shall  be  provided 
to  each  subject: 

(a)  A  statement  that  the  study 
involves  research,  an  explanation  of  the 
purposes  of  the  research  and  the 
expected  duration  of  the  subject's 
participation,  a  description  of  the 
procedures  to  be  followed,  and 
identification  of  any  procedures  which 
are  experimental. 

(b)  A  description  of  any  reasonably 
foreseeable  risks  or  discomforts  to  the 
subject. 

(c)  A  description  of  any  benefits  to  the 
subject  or  to  others  which  may 
reasonably  be  expected  from  the 
research. 

(d)  A  disclosure  of  appropriate 
alternative  procedures  or  courses  of 
treatment,  if  any,  that  might  be 
advantageous  to  the  subject. 

(e)  A  statement  that  describes  the 
extent,  if  any,  to  which  confidentiality 
of  records  identifying  the  subject  will  be 
maintained,  and  that  notes  the 
possibility  that  FDA  may  inspect  the 
records. 

(f)  For  research  involving  more  than 
minimal  risk,  an  explanation  as  to 


whether  any  compensation  and  any 
medical  treatments  are  available  if 
injury  occurs  and,  if  so,  what  they 
consist  of  or  where  further  information 
may  be  obtained. 

(g)  An  explanation  of  whom  to  contact 
for  answers  to  pertinent  questions  about 
the  research  and  research  subject's 
rights,  and  whom  to  contact  in  the  event 
of  research-related  injury  to  the  subject. 

(h)  A  statement  that  participation  is 
voluntary,  that  refusal  to  participate  will 
involve  no  penalty  or  loss  of  benefits  to 
which  the  subject  is  otherwise  entitled, 
and  that  the  subject  may  discontinue 
participation  at  any  time  without 
penalty  or  loss  of  benefits  to  which  the 
subject  is  otherwise  entitled. 

2.  Additional  Elements  of  Informed 
Consent 

When  appropriate,  one  or  more  of  the 
following  elements  of  information  shall 
also  be  provided  to  each  subject: 

(a)  A  statement  that  the  particular 
treatment  or  procedure  may  involve 
risks  to  the  subject  (or  the  embryo  or 
fetus,  if  the  subject  is  or  may  become 
pregnant)  which  are  currently 
unforeseeable. 

(b)  Anticipated  circumstances  under 
which  the  subject's  participation  may  be 
terminated  by  the  investigator  without 
regard  to  the  subject's  consent. 

(c)  Any  costs  to  the  subject  that  may 
result  from  participation  in  the  research. 

(d)  The  consequences  of  a  subject's 
decision  to  withdraw  from  the  research 
and  procedures  for  orderly  termination 
of  participation  by  the  subject. 

(e)  A  statement  that  significant  new 
findings  developed  during  the  course  of 
the  research  which  may  relate  to  the 
subject's  willingness  to  continue 
participation  will  be  provided  to  the 
subject. 

(fl  The  approximate  number  of 
subjects  involved  in  the  study. 

The  informed  consent  requirements 
are  not  intended  to  preempt  any 
applicable  Federal,  State,  or  local  laws 
which  require  additional  information  to 
be  disclosed  for  informed  consent  to  be 
legally  effective. 

Nothing  in  the  notice  is  intended  to 
limit  the  authority  of  a  physician  to 
provide  emergency  medical  care  to  the 
extent  that  a  physician  is  permitted  to 
do  so  under  applicable  Federal,  State,  or 
local  law. 

III.  Reporting  Requirements 

An  annual  Financial  Status  Report 
(FSR)  (SF-269)  is  required.  The  original 
and  two  copies  of  this  report  must  be 
submitted  to  FD.^'s  Grants  Management 
Officer  within  90  days  of  the  budget 
expiration  date  of  the  grant.  Failure  to 
file  the  FSR  in  a  timely  fashion  will  be 
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grounds  for  suspension  or  termination 
of  the  grant. 

For  continuing  grants,  an  annual 
program  progress  report  is  also  required. 
The  noncompeting  continuation 
application  (PHS  2590)  will  be 
considered  the  annual  program  progress 
report. 

Additionally,  all  new  and  continuing 
grants  must  comply  with  all  regulatory 
requirements  necessary  to  maintain 
active  status  of  their  IND/IDE.  This 
includes,  but  is  not  limited  to, 
submission  of  an  annual  report  to  the 
appropriate  regulatory  review  division 
within  the  FDA.  Failure  to  meet 
regulatory  requirements  will  be  grounds 
for  suspension  or  termination  of  the 
grant. 

Program  monitoring  of  grantees  will 
be  conducted  on  an  ongoing  basis  and 
written  reports  will  be  prepared  by  the 
project  officer.  The  monitoring  may  be 
in  the  form  of  telephone  conversations 
between  the  project  officer/grants 
management  specialist  and  the  principal 
investigator.  Periodic  site  visits  with 
appropriate  officials  of  the  grantee 
organization  may  also  be  conducted. 
The  results  of  these  reports  will  be 
recorded  in  the  official  grant  file  and 
may  be  available  to  the  grantee  upon 
request  consistent  with  FDA  disclosure 
regulations.  Additionally,  the  grantee 
organization  will  be  required  to  comply 
with  all  special  terms  and  conditions 
which  state  that  future  funding  of  the 
study  will  be  contingent  on 
recommendations  from  the  OPD  Project 
Officer  verifying  that:  (1)  There  has  been 
adequate  progress  toward  enrollment, 
based  on  specific  circumstances  of  the 
study:  (2)  there  is  an  adequate  supply  of 
the  product/device;  and  (3)  there  is 
continued  compliance  with  all  FDA 
regulatory  requirements  for  the  trial 
(e.g.,  annual  report  to  IND/IDE  file, 
communication  of  all  protocol  changes 
to  the  appropriate  FDA  Center,  etc.). 

A  final  program  progress  report,  FSR, 
and  Invention  Statement  must  be 
submitted  within  90  days  after  the 
expiration  of  the  project  period  as  noted 
on  the  Notice  of  Grant  Award. 

IV.  Mechanism  of  Support 

A.  Award  Instrument 

Support  will  be  in  the  form  of  a  grant. 
All  awards  will  be  subject  to  all  policies 
and  requirements  that  govern  the 
research  grant  programs  of  PHS, 
including  the  provisions  of  42  CFR  part 
52  and  45  CFR  parts  74  and  92.  The 
regulations  issued  under  Executive 
Order  12372  do  not  apply  to  this 
program. 

All  grant  awards  are  subject  to 
applicable  requirements  for  clinical 


investigations  imposed  by  sections  505, 
507.  512,  and  515  of  the  act  (21  U.S.C. 
355,  357,  360b,  and  360e),  section  351 
of  the  PHS  act  (42  U.S.C.  262),  and 
regulations  issued  under  any  of  these 
sections. 

B.  Eligibility 

These  grants  are  available  to  any 
public  or  private  nonprofit  entity 
(including  State  and  local  units  of 
government)  and  any  for-profit  entity. 
For-profit  entities  must  commit  to 
excluding  fees  or  profit  in  their  request 
for  support  to  receive  grant  awards. 
Organizations  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1968  that  engage  in  lobbying  are  not 
eligible  to  receive  grant  awards. 

C.  Length  of  Support 

The  length  of  the  study  will  depend 
upon  the  nature  of  the  study.  For  those 
studies  with  an  expected  duration  of 
more  than  1  year,  a  second  or  third  year 
of  noncompetitive  continuation  of 
support  will  depend  on:  (1)  Performance 
during  the  preceding  year;  (2)  the 
availability  of  Federal  funds;  and,  (3) 
compliance  with  regulatory 
requirements  of  the  IND/IDE. 

D.  Funding  Plan 

The  number  of  studies  funded  will 
depend  on  the  quality  of  the 
applications  received  and  the 
availability  of  Federal  funds  to  support 
the  projects.  Before  an  award  will  be 
made,  OPD  will  verify  the  active  status 
of  the  IND/IDE  for  the  proposed  study. 
If  the  IND/IDE  for  the  proposed  study  is 
not  active  or  if  an  annual  report  has  not 
been  submitted  to  the  IND  file  in  the  last 
12  months,  no  award  will  be  made. 
Further,  documentation  of  IRB 
approvals  for  all  performance  sites  must 
be  on  file  with  the  Grants  Management 
Officer,  FDA  (address  above),  before  an 
award  can  be  made. 

V.  Review  Procedure  and  Criteria 

A.  Review  Method 

All  applications  submitted  in 
response  to  this  request  for  applications 
(RFA)  will  first  be  reviewed  by  grants 
management  and  program  staff  for 
responsiveness  to  this  RFA.  If 
applications  are  found  to  be 
nonresponsive,  they  will  be  returned  to 
the  applicant  without  further 
consideration. 

Responsive  applications  will  be 
reviewed  and  evaluated  for  scientific 
and  technical  merit  by  an  ad  hoc  panel 
of  experts  in  the  subject  field  of  the 
specific  application.  Responsive 
applications  will  also  be  subject  to  a 
second  level  of  review  by  a  National 
Advisory  Council  for  concurrence  with 


the  recommendations  made  by  the  first- 
level  reviewers,  and  funding  decisions 
will  be  made  by  the  Commissioner  of 
Food  and  Drugs. 

B.  Program  Review  Criteria 

Applications  will  be  evaluated  by 
program  and  grants  management  staff 
for  responsiveness.  Applications 
considered  nonresponsive  will  be 
returned  to  the  applicant,  without  being 
reviewed.  Applicants  are  strongly 
encouraged  to  contact  the  FDA  to 
resolve  any  questions  regarding  criteria 
prior  to  the  submission  of  their 
application.  All  questions  of  a  technical 
or  scientific  nature  must  be  directed  to 
the  OPD  program  staff  and  all  questions 
of  an  administrative  or  financial  nature 
must  be  directed  to  the  grants 
management  staff.  (See  the  "For  Further 
Information  Contact"  section  at  the 
beginning  of  this  document.) 
Responsiveness  will  be  based  on  the 
following  criteria: 

(1)  The  application  must  propose  a 
clinical  trial  intended  to  provide  safety 
and/or  efficacy  data  of  one  therapy  for     ' 
one  orphan  indication.  Additionally, 
there  must  be  an  explanation  in  the 
"Background  and  Significance"  section 
of  how  the  proposed  study  will  either 
facilitate  product  approval  or  provide 
essential  data  needed  for  product 
development. 

(2)  The  prevalence,  not  incidence,  of 
population  to  be  served  by  the  product 
must  be  fewer  than  200,000  individuals 
in  the  United  States.  The  applicant 
should  include,  in  the  "Background  and 
Significance"  section,  a  detailed 
explanation  supplemented  by 
authoritative  references  in  support  of 
the  prevalence  figure.  If  the  product  has 
been  designated  by  FDA  as  an  orphan 
product  for  the  proposed  indication,  a 
statement  of  that  fact  will  suffice. 
Diagnostic  tests  and  vaccines  will 
qualify  only  if  the  population  of 
intended  use  is  fewer  than  200,000 
individuals  in  the  United  States  per 
annum. 

(3)  The  number  assigned  to  the  CMD/ 
IDE  for  the  proposed  study  should 
appear  on  the  face  page  of  the 
application  with  the  title  of  the  project. 
Only  medical  foods  that  do  not  require 
premarket  approval  are  exempt  from 
this  requirement.  The  IND/IDE  must  be 
in  active  status  and  in  compliance  with 
all  regulatory  requirements  of  the  FDA 
at  the  time  of  submission  of  the 
application.  In  order  to  meet  this 
requirement,  the  original  IND/IDE 
application,  pertinent  amendments,  and 
the  protocol  for  the  proposed  study 
must  have  been  received  by  the 
appropriate  FDA  reviewing  division  a 
minimum  of  30  days  prior  to  the  due 
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date  of  the  grant  application.  Studies  of 
already  approved  products,  evaluating 
new  orphan  indications,  must  also  have 
an  active  IND.  Exempt  IND's  must  have 
their  status  changed  to  active  to  be 
eligible  for  this  program.  If  the  sponsor 
of  the  IND/IDE  is  other  than  the 
principal  investigator  listed  on  the 
application,  a  letter  from  the  sponsor 
verifying  access  to  the  IND/IDE  is 
required,  and  both  the  application's 
principal  investigator  and  the  study 
protocol  must  have  been  submitted  to 
the  IND/IDE. 

(4)  The  requested  budget  should  be 
within  the  limits  (either  5100,000  in 
direct  costs  for  each  year  for  up  to  3 
years  for  any  phase  study,  or  S200.000 
in  direct  costs  for  each  year  for  up  to  3 
years  for  phase  2  or  3  studies)  as  stated 
in  this  request  for  applications. 

(5)  Consent  and/or  assent  forms,  and 
any  additional  information  to  be  given 
to  a  subject,  should  be  included  in  the 
grant  application. 

(6)  All  applicants  should  follow 
guidelines  specified  in  the  PHS  398 
Grant  Application  kit. 

C.  Scientific/Technical  Review  Criteria 

The  ad  hoc  expert  panel  will  provide 
the  first  level  of  review.  The  application 
will  be  judged  on  the  following 
scientific  and  technical  merit  criteria: 

(1)  The  soundness  of  the  rationale  for 
the  proposed  study; 

(2)  The  quality  and  appropriateness  of 
the  study  design  to  include  the  rationale 
for  the  statistical  procedures; 

(3)  The  statistical  justification  for  the 
number  of  patients  chosen  for  the  trial, 
based  on  the  proposed  outcome 
measures  and  the  appropriateness  of  the 
statistical  procedures  to  be  used  in 
analysis  of  the  results: 

(4)  The  adequacy  of  the  evidence  that 
the  proposed  number  of  eligible  subjects 
can  be  recruited  in  the  requested 
timeframe; 

(5)  The  qualifications  of  the 
investigator  and  support  staff,  and  the 
resources  available  to  them; 

(6)  The  evidence  that  a  sufficient 
quantity  of  the  product  is  available  to 
the  applicant  in  the  form  needed  for  the 
investigation.  A  current  letter  from  the 
supplier  as  an  appendix  will  be 
acceptable; 

(7)  The  adequacy  of  the  justification 
for  the  request  for  financial  support; 

(8)  The  adequacy  of  plans  for 
complying  with  regulations  for 
protection  of  human  subjects;  and 

(9)  The  ability  of  the  applicant  to 
complete  the  proposed  study  within  its 
budget  and  within  time  limitations 
stated  in  this  RFA. 

The  priority  score  will  be  based  on 
the  scientific/technical  review  criteria 


in  section  V.C  of  this  document.  In 
addition,  the  reviewers  may  advise  the 
program  staff  concerning  the 
appropriateness  of  the  proposal  to  the 
goals  of  the  OPD  Grant  Program 
described  in  section  I  of  this  document 
"Program  Research  Goals." 

D.  A  ward  Criteria 

Resources  for  this  program  are 
limited.  Therefore,  should  two  or  more 
applications  be  received  and  approved 
by  FDA  which  propose  duplicative  or 
very  similar  studies,  FDA  will  support 
only  the  study  with  the  best  score. 

VI.  Submission  Requirements 

The  original  and  five  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  5/95)  or  the  original  and  two 
copies  of  the  PHS  5161  (Rev.  7/92)  for 
State  and  local  governments,  with 
copies  of  the  appendices  for  each  of  the 
copies,  should  be  delivered  to  Robert  L. 
Robins  (address  above).  State  and  local 
governments  may  choose  to  use  the  PHS 
398  application  form  in  lieu  of  the  PHS 
5161.  Application  receipt  dates  are 
October  15.  1997,  and  March  15,  1998. 
If  the  receipt  date  falls  on  a  weekend,  it 
will  be  extended  to  Monday;  if  the  date 
falls  on  a  holiday,  it  will  be  extended  to 
the  following  work  day.  No 
supplemental  or  addendum  material 
will  be  accepted  after  the  receipt  date. 
Evidence  of  final  IRB  approval  will  be 
accepted  for  the  file  after  the  receipt 
date. 

The  outside  of  the  mailing  package 
and  item  2  of  the  application  face  page 
should  be  labeled.  "Response  to  RFA 
FDAOP-9B-1". 

If  an  application  for  the  same  study 
was  submitted  in  response  to  the 
previous  RFA,  a  submission  in  response 
to  this  RFA  will  be  considered  a  request 
to  withdraw  the  previous  application. 
Applications  originally  submitted  for 
the  October  closing  date  will  also  be 
administratively  withdrawn,  if 
resubmitted  the  following  March. 
Resubmissions  are  treated  as  new 
applications;  therefore,  the  applicant 
may  wish  to  address  the  issues 
presented  in  the  previous  summary 
statements. 

VII.  Method  of  Application 

A.  Submission  Instructions 

Applications  will  be  accepted  during 
normal  working  hours,  8  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  on  or 
before  the  established  receipt  dates. 

Applications  will  be  considered 
received  on  time  if  sent  or  mailed  on  or 
before  the  receipt  dates  as  evidenced  by 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  date  receipt  from 


a  commercial  carrier,  unless  they  arrive 
too  late  for  orderly  processing.  Private 
metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
Applications  not  received  on  time  will 
not  be  considered  for  review  and  will  be 
returned  to  the  applicant.  (Applicants 
should  note  that  the  U.S.  Postal  Service 
does  not  uniformly  provide  dated 
postmarks.  Before  relying  on  this 
method,  applicants  should  check  with 
their  local  post  office.) 

Do  not  send  applications  to  the 
Division  of  Research  Grants,  National 
Institutes  of  Health  (NIH).  Any 
application  that  is  sent  to  the  NIH,  that 
is  then  forwarded  to  the  FDA  and 
received  after  the  applicable  due  date, 
will  be  deemed  unresponsive  and 
returned  to  the  applicant.  Instructions 
for  completing  the  application  forms 
can  be  found  on  the  NIH  home  page  on 
the  Internet  (address  http:// 
wwT^. nih.gov/granls/phs398/ 
phs398.html;  the  forms  can  be  found  at 
http://www.nih.gov/grants/phs398/ 
forms — toe. html).  However,  as  noted 
above,  applications  are  not  to  be  mailed 
to  the  NIH.  Applicants  are  advised  that 
the  FDA  does  not  adhere  to  the  page 
limitations  or  the  type  size  and  line 
spacing  requirements  imposed  by  the 
NIH  on  its  applications).  Applications 
must  be  submitted  via  mail  delivery  as 
stated  above.  FDA  is  unable  to  receive 
applications  via  the  Internet. 

B.  Format  for  Application 

Submission  of  the  application  must  be 
on  Grant  Application  Form  PHS  398 
(Rev.  5/95).  All  "General  Instructions" 
and  "Specific  Instructions"  in  the 
application  kit  should  be  followed  with 
the  exception  of  the  receipt  dates  and 
the  mailing  label  address.  Do  not  send 
applications  to  the  Division  of  Research 
Grants,  NIH.  Applications  from  State 
and  Local  Governments  may  be 
submitted  on  Form  PHS  5161  (Rev.  7/ 
92)  or  Form  PHS  398  (Rev.  5/95). 

The  face  page  of  the  application 
should  reflect  the  request  for 
applications  number  RFA-FDA-OP-98- 
1.  The  title  of  the  proposed  study 
should  include  the  name  of  the  product 
and  the  disease/disorder  to  be  studied 
along  with  the  IND/IDE  number. 

Data  included  in  the  application,  if 
restricted  with  the  legend  specified 
below,  may  be  entitled  to  confidential 
treatment  as  trade  secret  or  confidential 
commercial  information  within  the 
meaning  of  the  Freedom  of  Information 
Act  (5  U.S.C.  552(b)(4))  and  FDA's 
implementing  regulations  (21  CFR 
20.61). 

Information  collection  requirements 
requested  on  Form  PHS  398  and  the 
instructions  have  been  submitted  by  the 
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PHS  to  the  Office  of  Management  and 
Budget  (0MB)  and  were  approved  and 
assigned  0MB  control  number  0925— 
0001. 

C.  Legend 

Unless  disclosure  is  required  by  the 
Freedom  of  Information  Act  as  amended 
(5  U.S.C.  552)  as  determined  by  the 
freedom  of  information  officials  of  the 
Department  of  Health  and  Human 
Services  or  by  a  court,  data  contained  in 
the  portions  of  this  application  which 
have  been  specifically  identified  by 
page  number,  paragraph,  etc.,  by  the 
applicant  as  containing  restricted 
information  shall  not  be  used  or 
disclosed  except  for  evaluation 
purposes. 

Dated;  June  30.  1997. 
William  K.  Hubbard. 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  97-17799  Filed  7-8-97;  8:45  am| 

BILLING  COOC  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97D-0267] 

Guidance  for  industry  on  Expiration 
Dating  and  Stability  Testing  of  Solid 
Oral  Dosage  Form  Drugs  Containing 
Iron;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitled  "Guidance  for  Industry: 
Expiration  Dating  and  Stability  Testing 
of  Solid  Oral  Dosage  Form  Drugs 
Containing  Iron."  The  guidance 
document  provides  information  to 
manufacturers  of  iron-containing  drug 
products  who  are  affected  by  a  final  rule 
that  requires  label  warning  statements 
and  unit-dose  packaging  for  solid  oral 
drug  products  that  contain  30 
milligrams  (mg)  or  more  of  iron  per 
dosage  unit.  The  guidance  document 
describes  the  circumstances  under 
which  the  agency  does  not  intend  to 
object,  for  a  limited  period  of  time,  to 
modified  expiration  dating  by  drug 
manufacturers  and  packagers  who  are 
required  to  package  their  products  into 
unit-dose  containers  under  the  fi^nal 
rule. 


DATES:  Written  comments  may  be 
submitted  at  any  time.  The  agency  does 
not  expect  to  be  guided  by  the   . 


recommendations  in  this  guidance 
document  after  July  15,  1999. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  "Guidance  for  Industry: 
Expiration  Dating  and  Stability  Testing 
of  Solid  Oral  Dosage  Form  Drugs 
Containing  Iron"  to  the  Drug 
Information  Branch  (HFD-210),  Center 
for  Drug  Evaluation  and  Research,  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  Send  one 
self-addressed  adhesive  label  to  assist 
that  office  in  processing  your  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Rothman,  Center  for  Drug 
Evaluation  and  Research  (HFD-325), 
Food  and  Drug  Administration,  7520 
Standish  PI.,  Rockville,  MD  20855,  301- 
594-0098. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a 
guidance  document  entitled  "Guidance 
for  Industry:  Expiration  Dating  and 
Stability  Testing  of  Solid  Oral  Dosage 
Form  Ehrugs  Containing  Iron."  The 
purpose  of  this  guidance  document  is  to 
describe  an  approach  to  stability  testing 
and  expiration  dating  for  a  limited  class 
of  iron-containing  products  for  certain 
manufacturers  and  packagers  of  drug 
products  containing  iron.  In  the  Federal 
Register  of  January  15, 1997  (62  FR 
2218),  FDA  issued  a  final  rule  entitled 
"Iron-Containing  Supplements  and 
Drugs:  Label  Warning  Statements  and 
Unit-Dose  Packaging  Requirements" 
(hereinafter  called  the  iron  regulations). 
The  iron  regulations,  effective  July  15, 
1997,  require  label  warning  statements 
and  unit-dose  packaging  for  solid  oral 
drug  products  that  contain  30  mg  or 
more  of  iron  per  dosage  unit. 

FDA  requires  that  orug  products  bear 
an  expiration  date  determined  by 
appropriate  stability  testing  §§  211.137 
and  211.166  (21  CFR  211.137  and 
211.166).  Drug  product  stability  needs 
to  be  evaluated  over  time  in  the  same 
container-closure  system  that  will  be 
used  in  the  marketing  of  the  product, 
and  accelerated  stability  studies  can  be 
used  to  support  tentative  expiration 
dates  in  the  event  that  full  shelf  life 
studies  are  not  available.  When  a  firm 
changes  the  packaging  of  a  drug 
product,  stability  testing  must  be 
performed  on  the  product  in  its  new 
packaging,  and  expiration  dating  must 
reflect  the  results  of  the  new  stability 
testing. 

To  meet  the  requirements  of  the  iron 
regulations,  all  manufacturers  of  solid 
oral  drug  products  that  contain  30  mg  or 
more  of  iron  per  dosage  unit  must 
package  their  products  in  unit-dose 
packaging.  As  a  result,  these 
manufacturers  must  determine  an 
appropriate  expiration  date  for  that 


packaging.  Because  the  final  iron 
regulations  were  published  only  6 
months  before  they  were  to  take  effect, 
accelerated  stability  testing  may  be 
necessary  to  justify  an  expiration  date  of 
more  than  6  months.  However, 
accelerated  stability  studies  are 
impractical  for  some  drug  products 
containing  iron,  especially  multivitamin 
products,  because  such  products  often 
do  not  perform  well  under  the 
artificially  stressful  conditions  of 
accelerated  studies.  For  these  drug 
products,  real-time  stability  testing  may 
be  the  only  method  to  determine  an 
appropriate  expiration  date.  To 
minimize  the  burden  faced  by  those 
manufacturers  and  packagers  who  have 
made  good  faith  efforts  to  comply  with 
the  stability  testing  requirements  but 
were  unable  to  do  so,  FDA  advises  that, 
for  a  limited  period  of  time,  it  does  not 
intend  to  object  if  such  a  firm  fails  to 
comply  with  §§211.137  and  211.166,  so 
long  as  it  establishes  expiration  dates 
and  stability  testing  protocols  under  the 
specific  approach  described  in  the 
guidance  document.  FDA  expects  that 
sufficient  stability  testing  will  be 
performed  in  a  timely  fashion;  therefore, 
the  agency  does  not  expect  to  be  guided 
by  the  recommendations  in  this 
guidance  document  after  July  15,  1999. 

This  guidance  document  represents 
the  agency's  current  thinking  on 
expiration  dating  for  solid  oral  drug 
products  containing  30  mg  or  more  of 
iron.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statute,  regulations,  or 
both. 

Interested  persons  may,  at  any  time, 
submit  written  comments  on  the 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Requests  and 
comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  The  guidance 
and  received  comments  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

An  electronic  version  of  this  guidance 
is  also  available  on  the  Internet  using 
the  World  Wide  Web  at  http:// 
www.fda.gov/cder/guidance.htm. 
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Dated:  )une  30,  1997. 

William  K.  Hubbard. 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-17796  Filed  7-8-97;  8:45  am) 

8ILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Folate  Intake;  Dissemination  of  Public 
Health  Message;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
meeting  to  be  held  in  collaboration  with 
the  Centers  for  Disease  Control  and 
Prevention  and  the  March  of  Dimes 
Birth  Defects  Foundation.  The  topic  of 
this  meeting  concerns  the  importance  of 
adequate  folate  intake  among  women  of 
child-bearing  age  in  reducing  the  risk  of 
certain  birth  defects.  The  agencies 
involved  in  the  meeting  will  present 
relevant  background  information  and 
information  about  possible  approaches 
to  disseminating  information  on 
adequate  folate  intake. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  August  6,  1997,  from  10 
a.m.  to  12  p.m.  Registration  for  this 
meeting  must  be  received  by  July  30, 
1997. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hubert  H.  Humphrey  Bldg..  1st 
Floor  Auditorium,  200  Independence 
Ave.  SW.,  Washington,  DC  20201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeanne  E.  Latham,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
456),  Food  and  Drug  Administration, 
Federal  Bldg.  8,  200  C  St.  SW.,  rm.  4129 
B,  Washington,  DC  20204,  202-205- 
4697,  FAX  202-260-8957. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  encourage 
and  to  provide  guidance  to  attendees, 
including  manufacturers  and  marketers 
of  women's  products  and  others,  who 
may  wish  to  assist  in  the  dissemination 
of  a  public  health  message  about 
adequate  folate  intake.  To  register  for 
the  meeting,  please  call  or  fax  the 
contact  person  (address  above).  Include 
the  name,  title,  telephone,  and  fax 
number  of  the  person  attending  and  the 
name  of  the  organization  being 
represented. 

If  special  accommodations  are 
required  due  to  a  disability,  please 
contact  Jeanne  Latham  at  least  7  days 
before  the  meeting. 


Dated:  June  30,  1997. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-17798  Filed  7-8-r97;  8:45  am) 

BILUNG  CODE  4160-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Availability  of  Funds  for  the  Nursing 
Education  Loan  Repayment  Program 
for  Service  in  Certain  Health  Facilities 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  available  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  applications  will  be 
accepted  for  fiscal  year  (FY)  1997  for 
awards  under  section  846  of  the  Public 
Health  Service  (PHS)  Act  to  repay  up  to 
85  percent  of  the  nursing  education 
loans  of  registered  nurses  who  agree  to 
serve  for  not  less  than  2  years  as  nurse 
employees  in  certain  health  facilities. 

The  HRSA,  through  this  notice, 
invites  applications  for  participation  in 
this  loan  repayment  program. 
Approximately  S2, 197,000  will  be 
available,  and  with  these  funds,  the 
HRSA  estimates  that  approximately  195 
loan  repayment  awards  may  be  made. 

The  PHS  is  committed  to  achieving 
the  health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  PHS-led  national  activity  for 
setting  health  priorities.  These  programs 
will  contribute  to  the  Healthy  People 
2000  objectives  by  improving  access  to 
primary  health  care  services  through 
coordinated  systems  of  care  for 
medically  underserved  populations  in 
both  rural  and  urban  areas.  Potential 
applicants  may  obtain  a  copy  oi  Healthy 
People  2000  (Full  Report.  Stock  No. 
01 7-001-00474-01 )  or  Healthy  People 
2000  (Summary  Report,  Stock  No.  017- 
001-00473-01)  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  D.C.  20402-9325 
(telephone  number:  202-783-3238). 

The  PHS  strongly  encourages  all  grant 
and  contract  recipients  to  provide  a 
smoke-free  workplace  and  promote  the 
non-use  of  all  tobacco  products.  In 
addition.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  (or  in  some  cases, 
any  portion  of  a  facility)  in  which 
regular  or  routine  education,  library, 
day  care,  health  care,  or  early  childhood 
development  services  are  provided  to 


children.  This  is  consistent  with  the 
PHS  mission  to  protect  and  advance  the 
physical  and  mental  health  of  the 
American  people. 

DATES:  To  receive  consideration  for 
funding,  individuals  must  submit  their 
applications  by  August  31,  1997. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either. 

.(1)  received  on  or  before  the  deadline 
date;  or 

(2)  sent  on  or  before  the  deadline  and 
received  in  time  for  submission  to  the 
reviewing  program  official. 
(Applicants  should  request  a  legibly 
dated  U.S.  Postal  Service  postmark  or 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  acceptable  as  proof  of  timely 
mailing.) 

Late  applications  will  not  be 
considered  for  funding  in  FY  1997,  but 
may  be  kept  on  file  for  consideration  in 
FY  1998. 

ADDRESSES:  Application  materials  with 
a  list  of  counties  (parishes)  with  the 
greatest  shortage  of  nurses  may  be 
obtained  by  calling  or  writing  to: 
Sharley  Chen,  Chief.  Loan  Repayment 
Progremis  Branch.  Division  of 
Scholarships  and  Loan  Repayments, 
Bureau  of  Primary  Health  Care,  HRSA, 
4350  East-West  Highway.  10th  Floor, 
Bethesda.  MD  20814,  (301-594^400). 
The  24-hour  toll-free  phone  number  is 
1-800-435-6464  and  the  FAX  number 
is  (301)  594^981.  Completed 
applications  should  be  mailed  to  the 
same  address.  The  application  form  has 
been  approved  under  Office  of 
Management  and  Budget  (0MB) 
Number  0915-0140. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  program  information  and 
technical  assistance,  please  contact  the 
Branch  Chief  at  the  above  address, 
phone  or  FAX  number. 
SUPPLEMENTARY  INFORMATION:  Section 
846  of  the  PHS  Act  provides  that  the 
Secretary  will  repay  a  portion  of  an 
individual's  educational  loans  incurred 
for  nursing  education  costs  if  that 
individual  enters  into  a  contract  with 
the  Secretary  to  serve  as  a  registered 
nurse  for  not  less  than  2  years  in  a 
variety  of  eligible  health  facilities  or  in 
a  health  facility  determined  by  the 
Secretary  to  have  a  critical  shortage  of 
nurses.  Due  to  funding  limitations,  the 
total  outstanding  educational  loan 
balances  eligible  for  loan  repayment 
assistance  will  not  exceed  $30,000.00. 
For  an  individual  who  is  selected  to 
participate  in  this  program,  repayment 
shall  be  on  the  following  basis: 

(1)  By  the  completion  of  the  first  year 
of  agreed  service,  the  Secretary  will 
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have  paid  30  percent  of  the  principal  of, 
and  interest  on,  the  outstanding  balance 
on  each  qualified  loan  as  of  the 
beginning  date  of  service  (not  to  exceed 
30%  of  a  total  of  $30,000); 

(2)  By  the  completion  of  the  second 
year  of  agreed  service,  the  Secretary  will 
have  paid  another  30  percent  of  the 
principal  of,  and  interest  on,  the 
outstanding  balance  of  each  qualified   " 
loan  as  of  the  beginning  date  of  service 
(not  to  exceed  30%  of  a  total  of 
$30,000);  and 

(3)  By  the  completion  of  a  third  year 
of  agreed  service,  if  applicable,  the 
Secretary  will  have  paid  another  25 
percent  of  the  principal  of,  and  interest 
on,  the  outstanding  balance  of  each 
qualified  loan  as  of  the  beginning  date 
of  service  (not  to  exceed  25%  of  a  total 
of  $30,000).  The  option  for  third  year  of 
service  is  dependent  on  the  availability 
of  funds  during  that  third  year. 

No  more  than  85  percent  of  the 
principal  balance  of  any  qualified  loan 
which  was  unpaid  as  of  the  beginning 
date  of  service  will  be  paid  under  this 
program. 

Prior  to  entering  a  contract  for 
repayment  of  loans,  other  than  Nursing 
Student  Loans,  the  Secretary  will 
require  that  satisfactory  evidence  be 
provided  of  the  existence  and 
reasonableness  of  the  educational  loans. 

These  loan  repayment  amounts  are 
unrelated  to  any  salary  paid  to  the 
nursing  education  loan  repayment 
recipient  by  the  health  facility  by  which 
he  or  she  has  been  employed. 

To  be  eligible  to  participate  in  this 
program,  an  individual  must: 

(1)  Have  received,  prior  to  the  start  of 
service,  a  baccalaureate  or  associate 
degree  in  nursing,  a  diploma  in  nursing, 
or  a  graduate  degree  in  nursing; 

(2)  Have  outstanding  educational 
loans  for  the  costs  of  his/her  nursing 
education; 

(3)  Agree  to  be  employed  full-time  for 
not  less  than  2  years  in  any  of  the 
following  types  of  eligible  health 
facilities:  (a)  Indian  Health  Service 
health  center,  a  Native  Hawaiian  health 
center;  a  public  hospital  (operated  by  a 
State,  county,  or  local  government);  a 
health  center  funded  under  section  330 
of  the  PHS  Act  (including  migrant, 
homeless  and  public  housing  health 
centers);  a  rural  health  clinic  (section 
1861  (aa)(2)  of  the  Social  Security  Act); 
or  (b)  public  or  nonprofit  private  health 
facility  determined  by  the  Secretary  to 
have  a  critical  shortage  of  nurses;  and 

(4)  Currently  be  employed  or  plan  to 
begin  employment  as  a  registered  nurse 
no  later  than  August  31,  1997. 


Funding  Preferences 

Awards  will  be  made  the  first  week  of 
May,  July,  and  September  of  the  fiscal 
year  beginning  October  1,  1997.  As 
required  under  section  846,  the 
Secretary  will  give  first  preference  to 
qualified  applicants: 

(1)  Who  have  the  greatest  financial 
need;  and 

(2)  Who  agree  to  serve  in  the  types  of 
health  facilities  described  in  paragraph 
3  (a)  and  (b)  above,  that  are  located  in 
geographic  streas  determined  by  the 
Secretary  to  have  a  shortage  of  and  need 
for  nurses. 

The  Secretary  will  give  second 
preference  to  qualified  applicants  who 
agree  to  be  employed  by  an  eligible 
health  facility  described  in  paragraph  3 
(a)  above.  If  funds  remain  available  after 
initial  awards  are  made,  further 
consideration  will  be  given  to 
applicants  who  meet  eligibility 
requirements  but  do  not  meet  the  above 
funding  preferences. 

Breach  irf  Contract 

Participants  in  this  program  who  fail 
to  provide  health  services  for  the  period 
specified  in  their  contract  with  the 
Secretary  shall  be  liable  to  the  Federal 
Government  for  payments  made  by  the 
Secretary  during  the  service  period 
pursuant  to  such  contract,  plus  interest 
on  this  amount  at  the  maximum  legal 
prevailing  rate,  payable  within  3  years 
fitjm  the  date  the  contract  with  the 
Secretary  is  breached. 

Waiver  or  Suspension  of  Liability 

A  waiver  or  suspension  of  liability 
may  be  granted  by  the  Secretary  if 
compliance  with  the  contract  with  the 
Secretary  by  the  individual  participant 
is  impossible,  or  would  involve  extreme 
hardship  to  the  individual,  and  if 
enforcement  of  the  contract  with  respect 
to  the  individual  would  be 
unconscionable. 

Other  Award  Information 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs,  since  payments  to  individuals 
are  not  covered.  In  addition,  this 
program  is  not  subject  to  the  submission 
of  a  Public  Health  System  Impact 
Statement. 

(The  ON4B  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.908) 

Dated:  July  2. 1997. 
Claude  Earl  Fox, 
Acting  Administrator. 
(FR  Doc.  97-17895  Filed  7-8-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA); 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the 
teleconference  meeting  of  the  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA)  National 
Advisory  Council  in  July  1997. 

This  is  a  continuation  of  the  June  23 
teleconference  meeting  (originally 
published  Jvme  10,  1997,  Volume  62, 
Number  111,  Page  31617).  The  meeting 
will  include  the  review,  discussion  and 
evaluation  of  individual  contract 
proposals.  Therefore,  the  meeting  will 
be  closed  to  the  public  as  determined  by 
the  Administrator,  SAMHSA,  in 
accordance  with  Tide  5  U.S.C.  552b{c) 
(3).  (4).  and  (6)  and  5  U.S.C.  App.  2, 
§  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from:  Ms.  Susan  E.  Day, 
Program  Assistant,  SAMHSA  National 
Advisory  Council,  5600  Fishers  Lane, 
Room  12C-15,  Rockville,  Maryland 
20857.  Telephone:  (301)  443-4640. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  SAMHSA  National 
Advisory  Council. 

Meeting  Date.  July  10,  1997. 

Place:  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Conference  Room 
12-94,  5600  Fishers  Lane,  Rockville, 
Maryland  20857. 

Ciosed:  July  10,  1997,  2:00  p.m.  to 
3:00  p.m. 

Contact:  Toian  Vaughn,  Executive 
Secretary,  Room  12C-15,  Parklawn 
Building,  Telephone:  (301)  443-4640 
and  FAX:  (301)  443-1450. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  July  2, 1997. 
Jeri  LipoT, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  97-17896  Filed  7-8-97;  8:45  am] 
BILUNO  COOE  4ie2-20-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meeting  of  the  SAMHSA  Special 
Emphasis  Panel  II  in  July. 

A  summary  of  the  meeting  may  be 
obtained  from:  Ms.  Dee  Herman, 
Committee  Management  Liaison, 
SAMHSA  Office  of  Extramural 
Activities  Review,  5600  Fishers  Lane, 
Room  17-89,  Rockville,  Maryland 
20857.  Telephone:  301-443-7390. 

Substantive  program  information  may 
be  obtained  from  the  individual  named 
as  Contact  for  the  meeting  listed  below. 

The  meeting  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  This  discussion 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  This  discussion 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meeting  is  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(3),  (4),  and  (6)  and 
5  U.S.C.  App.  2,  §  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II  (SEP  II). 

Meeting  Dates:  July  21-22,  1997. 

Place:  Willard  Intercontinental  Hotel, 
Douglas  Room,  1401  Pennsylvania 
Avenue,  NW.  Washington,  DC  20004- 
1010. 

Closed:  July  21, 1997,  9:00  a.m.-5:00 

p.m. 

July  22, 1997,  9:00  a.m. -adjournment. 

Contact:  Constance  M.  Burtoff,  Room 
17-89,  Parklawn  Building,  Telephone: 
301-443-2437  and  FAX:  301-443-3437. 

Dated:  July  2, 1997. 
Jeri  Lipov, 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

IFR  Doc.  97-17898  Filed  7-8-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-W-83] 

Notice  of  Proposed  information; 
Collection  for  Public  Comments 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  September  8. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman.  Reports  Liaison 
Officer,  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW., 
Room  4238,  Washington.  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman,  (202)  708-3642, 
extension  4128.  for  copies  of  the 
proposed  forms  and  other  available 
documents.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 


Title  of  Proposal:  Section  5(h) 
Homeownership  Program  for  Public  and 
Indian  Housing:  Submission  of  plan, 
reporting. 

OMB  Control  Number:  2577-0201. 

Description  of  the  need  for  the 
information  and  proposed  use:  Housing 
Agencies  (HAs)  to  participate  in  this 
Program  will  submit  plans  to  HUD  to 
sell  public  and  Indian  housing  to 
residents  of  the  housing.  The 
homeownership  plans  must  meet 
criteria  established  in  HLT)  regulations 
and  residents  must  be  involved  in  plan 
development.  HUD  will  review  and 
approve  or  disapprove  the  plan  and 
notify  HAs  of  their  action.  For  HUD- 
approved  plans,  HAs  will  maintain 
records  which  may  be  subject  to  audit 
by  HLTD  and  the  Government 
Accounting  Office  (GAO).  In  cases 
where  implementation  of  the  plan  takes 
more  than  one  year,  HAs  will  prepare 
annual  reports  and  submit  them  to 
HUD. 

Members  of  affected  public:  State  or 
local  Government;  individuals  or 
households. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  50  respondents; 
annual  reporting;  76  average  hours  per 
response,  3,800  total  reporting  burden 
hours. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated;  July  2.  1997. 
Kevin  Emanuel  Marctiman, 
Acting  Assistant  Secretary  for  Public  and 
Indian  Housing. 

(FR  Doc.  97-17929  Filed  7-8-97;  8:45  am] 
BILUNG  CODE  4210-33-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-84] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
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Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due:  September  8, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  0MB 
Control  Number  and  should  be  sent  to: 
Oliver  Walker,  Housing.  Department  of 
Housing  &  Urban  Development.  451 — 
7th  Street,  SW,,  Room  9116, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jane  Curtis,  telephone  number  (202) 
708-0624  (this  is  not  a  toll-free  number) 
for  copies  of  the  proposed  forms  and 
other  available  documents. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

The  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minunize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal: 

OMB  Control  Number:  2502-0112. 

Description  of  the  need  for  the 
information  and  proposed  use:  Portions 
of  Section  227  of  the  National  Housing 
Act  requires  the  certification  of  costs 
upon  completion  of  improvements  and 
prior  to  final  endorsement  of  the 
mortgage.  This  information  collection 
on  HUD-92330  is  used  to  obtain  data  for 
the  mortgagor  relative  to  the  actual  cost 
of  the  project.  The  actual  data  is 
reviewed  by  HUD  staff  to  determine  that 
the  mortgagor's  originally  endorsement 
mortgage  is  supported  by  the  applicable 
percentage  of  approved  costs. 

Agency  forms,  if  applicable:  HUD- 
92330. 


Members  of  affected  public: 
mortgagors. 

Status  of  the  proposed  information 
collection:  reinstatement. 

Aathority:  Section  236  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  June  30.  1997. 
Stephanie  A.  Smith, 
General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[FR  Doc.  97-17928  Filed  7-8-97;  8:45  am] 

BILLING  CODE  4210-Z7-M 


DEPARTMENT  OF  THE  l^frERIOR 

Office  of  the  Secretary 

Designation  of  the  Sacramento-San 
Francisco  Pony  Express  Route  as  a 
Component  of  the  Pony  Express 
National  Historic  Trail 

agency:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Secretary  of  the  Interior's  decision  to 
include  the  Sacramento- San  Francisco 
route  of  the  Pony  Express  as  part  of  the 
Pony  Express  National  Historic  Trail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jere  Krakow,  National  Park  Service. 
Trail  Program  Manager,  Salt  Lake  City, 
Utah,  telephone  (801)  539-4094. 
SUPPLEMENTARY  INFORMATION:  An 
amendment  to  the  National  Trails 
System  Act  in  1992  authorized  the 
Secretary  of  the  Interior  to  undertake  a 
study  of  the  land  and  water  route  used 
to  carry  mail  from  Sacramento  to  San 
Francisco.  California,  to  determine  the 
feasibility  and  suitability  of  designating 
that  route  as  a  component  of  the  Pony 
Express  National  Historic  Trail.  Upon 
completion  of  the  study,  if  the  Secretary 
determines  that  the  route  is  a  feasible 
and  suitable  addition  to  the  Pony 
Express  National  Historic  Trail,  he  shall 
designate  the  route  as  a  component  of 
the  Pony  Express  National  Historic 
Trail.  The  National  Park  Service  (NPS). 
on  behalf  of  the  Department  of  the 
Interior,  has  completed  the  study  and 
determined  that  it  is  both  suitable  and 
feasible  to  add  this  trail  section  to  the 
Pony  Express  National  Historic  Trail. 

The  designation  of  this  portion  of  the 
trail  will  result  in  minimal  Federal 
action.  No  Federal  land  acquisition  is 
proposed,  nor  any  development  of 
facilities  such  as  visitor  or  interpretive 
centers.  Because  most  of  the  overland 
trail  lies  under  highways  or  other 
developed  areas,  much  of  this  section 
would  fimction  as  an  auto  tour 
component  of  the  Nadonal  Historic 
Trail. 


The  NPS  will  offer  technical 
assistance  in  the  development  of  signage 
and  interpretation  media  for  the  trail. 
The  NPS  will  facilitate  cooperative 
agreements  with  the  many  public 
agencies  and  private  organizations 
currently  involved  in  the  protection  and 
management  of  the  trail  and  trail-related 
resources.  These  include  the  East  Bay 
Regional  Parks  System,  the  Public 
Works  Department  and  Historical 
Resources  Commission  of  the  city  of 
Davis,  California,  the  city  of 
Sacramento,  The  Contra  Costa  County 
Historical  Society,  the  National  Pony 
Express  Association,  and  the  Pony 
Express  National  Trails  Association.  All 
actions  involving  the  NPS  will  be 
preceded  by  cooperative  agreements 
with  the  appropriate  agencies  and  will 
be  undertaken  in  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA).  the  National  Historic 
Preservation  Act  (as  amended),  as  well 
as  State  or  local  regulations. 

Based  on  the  findings  and 
recommendations  of  the  NPS,  and  in 
accordance  with  the  authority  granted 
me  pursuant  to  Section  2  of  Public  Law 
102-328  (August  3.  1992).  I  have 
determined  that  it  is  feasible  and 
suitable  to  designate  the  above  trail  from 
Sacramento  to  San  Francisco,  California, 
as  a  component  of  the  Pony  Express 
National  Historic  Trail.  Notice  is  hereby 
given  that  effective  upon  this  date,  the 
above  described  trail  is  approved  as  a 
component  of  the  National  Trails 
System. 

Dated:  June  30, 1997. 
Bruce  Babbitt, 

Secretary  of  the  Interior. 
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BILUNG  CODE  431&-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Bureau  of  Indian  Affairs. 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Bureau  of  Indian  Affairs  (BIA)  has 
submitted  the  proposed  renewal  of  the 
collection  of  information  for  Water 
Requests  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
On  April  23,  1997,  BIA  published  a 
nodce  in  the  Federal  Register  (62  FR 


19778)  requesting  comments  on  this 
proposed  collection.  The  comment 
period  ended  on  June  23,1997.  BIA 
received  one  comment  from  the  public 
in  response  to  the  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  materials  may  be  obtained 
by  contacting  Ross  Mooney,  Bureau  of 
Indian  Affairs,  Division  of  Water  and 
Land,  Mail  Stop  4513-MIB, 
Washington,  D.C.  20240,  or  at  (202) 
208-5480,  or  facsimile  number  (202) 
219-1255,  or  E-mail  at 
Ross_Mooney@nAKTAO_MAIL. 
DATES:  OMB  is  required  to  respond  to 
this  request  within  60  days  of 
publication  of  this  notice  or  before 
September  8,  1997  but  may  respond 
after  30  days.  For  maximum 
consideration,  your  comments  should 
be  submitted  by  August  8,  1997. 
ADDRESSES:  Your  comments  and 
suggestions  on  the  requirements  should 
be  made  directly  to  the  Office  of 
Management  and  Budget.  Interior 
Department  Desk  Officer  (1076-0141), 
Office  of  Information  and  Regulatory 
Affairs,  Washington.  DC  20503,  (202) 
395-7340.  Please  provide  a  copy  of  your 
comments  to  Ross  Mooney.  Bureau  of 
Indian  Affairs,  Division  of  Water  and 
Land,  Mail  Stop  4513-MIB, 
Washington,  D.C.  20240,  or  at  (202) 
208-5480.  or  facsimile  number  (202) 
219-1255,  or  E-mail  at 
Ross  _Mooney@IlAKTAO_MAIL. 

SUPPLEMENTARY  INFORMATION: 

1.  Abstract 

The  information  collection  from  water 
users  at  BIA  irrigation  projects  is  needed 
to  operate  and  maintain  the  projects  and 
fulfill  reporting  requirements. 

2.  Request  for  Comments 

We  specifically  request  your 
comments  in  order  to: 

a.  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  bureau,  including 
whether  the  information  will  have 
practical  utility; 

b.  Evaluate  the  bureau's  estimate  of 
the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

c.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

d.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond. 

3.  Data 

Title:  Water  Request. 


OMB  Control  Number:  1076-0141. 
Frequency  of  Collection:  On  Occasion. 
Description  of  Respondents:  BIA 
Irrigation  Project  Water  Users. 
Total  Annual  Responses:  51,500. 
Total  Annual  Burden  Hours:  4.292. 

Dated:  July  1,1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 

IFR  Doc.  97-17960  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  4310-02-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-930-1 430-00;  N-59509,  N-59510,  N- 
59511.  N-59512,  N-69513.  N-59515,  N- 
59516] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  public  purpose 

lease/conveyance. 

SUMMARY:  The  following  described     , 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.).  The  Clark  County 
Fire  Department  proposes  to  use  the 
parcels  for  fire  stations. 

Mount  Diablo  Meridian,  Nevada 

Serial  Numt)er  .V-59509 

T.  21  S.,R.  60  E.. 
Sec.  35:  NE'ANWVhNE'ANE'A 

Containing  2.500  acre,  more  or  less. 

Serial  Numt)er  N-59510 

T.  22S.,R.  60E., 

Sec.  16;  NE'ANE'ANE'aSW'A 

Containing  2.500  acres,  more  or  less. 

Serial  Number  N-59511 

T.  22S.,R.  60E., 
Sec.  16;  SWaSWaNWaNWA 
Containing  2.500  acres,  more  or  less. 

Serial  Number  N-595 1 2 

T.  21  S.,R.  60E., 

Sec.  17;  NW'aSW'ASW'ASE'A 
Containing  2.500  acres,  more  or  less. 

Serial  Number  N-59513 

T.  21S.,  R.  60E., 

Sec.  32;  NE'ANE'ANE'ASE'A 

Containing  2.500  acres,  more  or  less. 
Serial  Number  N-59515 

T.  22S.,R.  61  E., 

Sec.  20;  NE'ANE'aNE'ASE'A 

Containing  2.500  acres,  more  or  less. 


Serial  Number  N-59515 

T.  23S.,R.  61E.. 
Sec.  5;  NE'ASE'aSE'aSE'A 
Containing  2.500  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
plaiming  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  applicable  regulations 
of  the  Secretary  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary'  of  the  Interior  may 
prescribe,  and  will  be  subject  to: 

1.  Easements  in  favor  of  Clark  County 
in  accordance  with  transportation  plan 
for  roads,  public  utilities  and  flood 
control  purposes. 

2.  All  valid  and  existing  rights. 
Detailed  information  concerning  this 

action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  District,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act, 
leasing  under  the  mineral  leasing  laws 
and  disposals  under  the  mineral 
material  disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  District 
Manager.  Las  Vegas  Field  Office,  4765 
W.  Vegas  Drive,  Las  Vegas,  Nevada 
89109. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  lands  for  fire 
stations.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  tie  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 


/     1A7~J ^„J„..       T..1. 


1QQ7     /    Mrifi/^QC 


Federal  Register  /  Vol.  62.  Nn.   131   /  Wedne.sdav    Tulv  9.  1997   /  Notices 


36843 


36842 


Federal  Register   '  Vol.  62,  No.  131  /  Wednesday.  July  9.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  131  /  Wednesday,  July  9.  1997  /  Notices 


36843 


the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
lands  for  fire  stations. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  oi  the  land  described  in 
this  Notice  will  becomes  effective  60 
days  from  the  date  of  publication  in  the 
Federal  Register  The  lands  will  not  be 
offered  for  lease/ conveyance  until  after 
the  classification  becomes  effective. 

Dated:  June  23.  1997. 
Michael  F.  Dwyer, 
Distnct  Manager.  Las  Vegas,  NV. 
(FR  Doc.  97-17815  Filed  7-8-97;  8:45  am] 
BtUJNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 

National  ParK  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  June 
28,  1997.  Pursuant  to  section  60.13  of  36 
CFR  Part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
to  the  National  Register.  National  Park 
Service,  P.O.  Box  37127,  Washington, 
D.C.  20013-7127.  Written  comments 
should  be  submitted  by  July  24. 1997. 
Carol  D.  ShuU. 
Keeper  of  the  National  Register. 

CAUFOR>fIA 

Kem  County 

Errea  House.  311  S.  Green  St.,  Tehachapi, 
97000809 

Sacramento  County 

Judah.  Theodore.  School,  3919  McKinley 
Blvd..  Sacramento,  97000810 

CONNECTICUT 

New  Haven  County 

Lewis,  Isaac  C,  Cottage,  255  Thimble  Islands 
Rd.,  Branford,  97000811 

GEORGIA 

Chatham  County 

Savannah  and  Ogeechee  Canal,  Roughly 
along  1-95,  between  the  Savannah  and 
Ogeechee  Rs.,  Chatham.  97000814 

Thomas  Square  Streetcar  Historic  District. 
Roughly  bounded  by  Anderson  Ln.,  42nd 
St.,  Victory  Dr.,  E.  Broad  St..  and  Martin 
Luther  King,  Jr.  Blvd.,  Savannah,  97000813 


Jasper  County 

Monticello  Historic  District,  Roughly 
bounded  by  College,  Eatonton,  Forsyth, 
Hillsboro,  and  W.  Washington  Sts.  and 
Funderbuig,  and  Madison  Drs.,  Monticello, 
97000812 

ILLINOIS 

Boone  County 

Belvidere  High  School,  Jet.  of  Pearl  and  First 
Ste.,  Belvidere,  97000815 

McLean  County 

Normal  Theater,  209  North  St..  Normal. 
97000818 

Mercer  County 

Mercer  County  Jail,  309  S.  College  Ave., 
Aledo,  97000816 

Ogle  County 

Chicago,  Burlington,  and  Quincy  Railroad 
Depot,  400  Collins  St.,  Oregon,  97000817 

KANSAS 

Johnson  County 

Horn— Vincent— Russell  Estate,  6624 
Wenonga  Rd.,  Mission  Hills.  97000819 

MASSACHUSETTS 

Berkshire  County 

Whittlesey.  Charles,  Power  House.  575  South 
St.,  PitUfield.  97000820 

NEW  MEXICO 

Dona  Ana  County 

Elephant  Butte  Irrigation  District,  Roughly 
along  US  85,  between  jet.  of  US  85  and  NM 
90,  and  El  Paso  City  Limits,  Las  Cruces 
vicinity.  97000822 

NEW  YORK 

Columbia  County 

Ludlow.  William  Henry,  House  (Claverack 

MPS),  465  NY  23B.  Claverack,  97000826 
Miller.  Harmon.  House  (Claverack  MPS), 

6109  9H,  Claverack,  97000827 
Miller,  Stephen.  House  (Claverack  MPS).  114 

NY  23.  Claverack.  97000825 
Muller,  Cornelius  S.,  House  (Claverack  MPS), 

602  NY  23B,  Claverack,  97000823 
Van  Ness,  William  W.,  House  (Claverack 

MPS),  270  NY  9H,  Claverak.  97000824 

NORTH  DAKOTA 

McKenzie  County 

Birdhead  Ranch  House,  On  the  shore  of  Lake 
Sakawea.  NE  of  Alexander.  Alexander 
vicinity.  97000821 

VERMONT 

Windsor  County 

Windsor  Village  Historic  District  (Boundary 
Increase),  Along  Phelps  Ct.  and  State  St., 
Windsor,  97000828 

A  correction  is  hereby  made  to  the 
following  property  that  appeared  on  the 
7/1/97  Pending  List: 


OKLAHOMA 

Caddo  County 

Provine  Service  Station,  (Route  66  in 
Oklahoma  MPS),  Rt.  66,  0.5  mi.  W  of  jcL 
Of  OK  58  and  1-40,  Hydro  vicinity, 
97000803 

[FR  Doc.  97-17906  Filed  7-8-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Request  for  Proposals  for  Research 
and  Data  Collection  In  Support  of 
Research  Center  Activities 

agency:  Grand  Canyon  Monitoring  and 
Research  Center,  Interior. 

ACTION:  Notice  of  requests  for  proposals. 

SUMMARY:  The  Grand  Canyon 
Monitoring  and  Research  Center 
through  the  Bureau  of  Reclamation, 
Upper  Colorado  Regional  Office  in  Salt 
L^ke  City,  Utah,  is  issuing  Requests  for 
Proposal  (RFP)  for  research  and  data 
collection  for  conceptual  modeling 
physical,  biological,  cultural,  and  socio- 
economic resources  activities,  and 
scientific  advisory  services  in  support  of 
the  Grand  Canyon  Monitoring  and 
Research  Center  Fiscal  Year  98 
monitoring  and  research  plan. 

DATES:  The  RFP  is  intended  to  be 
available  by  July  3,  1997.  Receipt  of 
proposals  is  scheduled  for  August  6, 
1997.  Proposals  must  be  received  no 
later  than  4:00  p.m.  MDT.  at  the  address 
noted  below. 

ADDRESSES:  The  solicitation  is  available 
electronically  via  the  following  Internet 
addresses:  http://www.uc.iisbr.gov/ 
acquisition/acquisitions. html,  and 
http://www.usbr.gov/gces/rfp.  Address 
for  receipt  of  proposals:  Bvueau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  Acquisition  Management  Group, 
Attention:  UC-450,  125  South  State 
Street,  Room  6103,  Salt  Lake  City,  UT 
84138-1102. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Williams,  at  (801)  524-3770.  or 
Vonna  Ward  at  (801)  524-3762. 

SUPPLEMENTARY  INFORMATION: 
Publication  is  made  in  the  Federal 
Register  in  accordance  with  the 
responsibilities  and  authorities  of  Title 
XVffl  of  P.L.  102-575. 

Dated:  July  3,  1997. 
Mark  Schaefer. 

Deputy  Assistant  Secretary — Water  and 
Science. 

IFR  Doc.  97-17936  Filed  7-8-97;  8:45  am] 
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INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Overseas  Private  Investment 
Corporation 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Overseas  Private  Investment 

Corporation,  IDCA. 

ACTION:  Request  for  comments. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  Agencies  are  required  to 
publish  a  Notice  in  the  Federal  Register 
notifying  the  public  that  the  Agency  is 
preparing  an  information  collection 
request  for  OMB  review  and  approval 
and  to  request  public  review  and 
comment  on  the  submission.  Comments 
are  being  solicited  on  the  need  for  the 
information,  its  practical  utility,  the 
accuracy  of  the  Agency's  burden 
estimate,  and  on  ways  to  minimize  the 
reporting  burden,  including  automated 
collection  techniques  and  uses  of  other 
forms  of  technology.  The  proposed  form 
under  review  is  summarized  below. 
DATES:  Comments  must  be  received  on 
or  before  September  8,  1997. 
ADDRESSES:  Copies  of  the  subject  form 
and  the  request  for  review  prepared  for 
submission  to  OMB  may  be  obtained 
from  the  Agency  Submitting  Officer. 
Comments  on  the  form  should  be 
submitted  to  the  Agency  Submitting 
Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  OP/C 
Agency  Submitting  Officer:  Lena 
Paulsen,  Manager.  Information  Center, 
Overseas  Private  Investment 
Corporation,  1100  New  York  Avenue, 
NW,,  V^ashington,  DC  20527;  202/336- 
8565. 

Summary  of  Form  Under  Review 

Type  of  Request:  Revised  form. 

Title:  Application  for  Political  Risk 
Investment  Insurance. 

Form  Number:  OPIC-52. 

Frequency  of  Use:  Once  per  investor 
per  project. 

Type  of  Respondents:  Business  or 
other  institutions  (except  farms); 
individuals. 

Standard  Industrial  Classification 
Codes:  Ah. 

Description  of  Affected  Public:  U.S. 
companies  or  citizens  investing 
overseas. 

Reporting  Hours?  6  hours  per  project 
plus  an  additional  2  hours  for  oil  &  gas 
projects. 

Number  of  Responses:  160  per  year. 

Federal  Cost:  $4,000  per  year. 

Authority  for  Information  Collection: 
Sections  231,  234(a),  239(d),  and  240A 


of  the  Foreign  Assistance  Act  of  1961, 
as  amended. 

Abstract  (Needs  and  Uses):  The 
application  is  the  principal  document 
used  by  OPIC  to  determine  the 
investor's*and  project's  eligibility,  assess 
the  environmental  impact  and 
developmental  effects  of  the  project, 
measure  the  economic  effects  for  the 
United  States  and  the  host  country 
economy,  and  collect  information  for 
underwriting  analysis. 

Dated:  July  2.  1997. 
James  R.  OGFutt. 

.'^sslstant  General  Counsel,  Department  of 

Legal  Affairs. 

IFR  Doc.  97-17793  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  3210-01-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-^TA-391] 

Certain  Toothbrushes  and  the 
Packaging  Thereof;  Notice  of 
Commission  Determination  Not  To 
Review  an  Initial  Determination 
Granting  Complainant's  Motion  for 
Partial  Termination  of  the  Investigation 
Based  on  Withdrawal  of  Allegations  of 
Copyright  Infringement 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  (ALJ's)  initial  determination  (ID) 
in  the  above-captioned  investigation 
granting  complainant  The  Procter  & 
Gamble  Company's  motion  for  partial 
termination  of  the  investigation  based 
on  the  withdrawal  of  allegations 
concerning  infringement  of  U.S. 
Copyright  Registration  No.  TX  4-103- 
537.' 

FOR  FURTHER  INFORMATION  CONTACT: 
Anjali  K.  Hansen,  Esq.,  Office  of  the 
General  Counsel.  U.S.  International 
Trade  Commission,  telephone  202-205- 
3117. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  November  22,  1996,  based  on  a 
complaint  filed  by  The  Procter  & 
Gamble  Company.  In  addition  to 
allegations  of  patent  infringement,  the 
complaint  alleged  copyright 
infringement  by  the  following 
respondents:  Shummi  Enterprise 
Corporation,  Shummei  Industrial  Co. 
Ltd.,  Lollipop  Imports  and  Exports,  and 
Giftline  International  Corporation 
(copyright  respondents).  During  the 


course  of  discovery,  complainant 
became  aware  that  it  was  not  currently 
utilizing  packaging  embodying  the 
copyright  at  issue.  Consequently,  on 
March  3.  1997,  complainant  moved  for 
partial  termination  of  the  investigation 
with  respect  to  the  subject  copyright 
allegations  pursuant  to  Commission  rule 
210.21(a)(1).  The  Commission 
investigative  attorney  filed  a  response  in 
support  of  complainant's  motion.  None 
of  the  copyright  respondents  filed  a 
response  to  the  motion.  No  petitions  for 
review  of  the  ID  were  filed. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  §  1337,  and 
Commission  rule  210.42,  19  CFR 
§210.42. 

Copies  of  the  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary-.  U.S. 
International  Trade  Commission.  500  E 
Street  S.W..  Washington,  D.C.  20436, 
telephone  202-205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  the  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

By  order  of  the  Commission. 

Issued:  July  1,  1997. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  97-17921  Filed  7-8-97;  8:45  am) 

BILUNG  CODE  702(M)2-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Justice  Statistics 

Agency  Information  Collection 
Activities;  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request 

ACTION:  Notice  of  information  collection 
under  review;  National  Crime 
Victimization  Survey. 

The  Department  of  Justice,  Bureau  of 
Justice  Statistics  previously  published 
this  notice  in  the  Federal  Register  on 
April  16,  1997  for  60  days.  During  this 
comment  period  no  comments  were 
received  by  the  Department  of  Justice. 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comments. 
Comments  are  encouraged  and  will  be 
accepted  until  August  8.  1997. 

This  information  collection  is 
published  to  obtain  comments  from  the 
public  and  comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
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Victoria  Wassmer,  202-395-5871, 
Department  of  Justice  Desk  Officer, 
Washington.  DC  20530. 

Your  comments  should  address  one  or 
more  of  the  following  four  pointsi 

1.  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Additionally,  comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Suite  850,  Washington  Center, 
1001  G  Street.  NW.,  Washington,  DC 
20530.  Additional  comments  may  be 
submitted  to  DOJ  via  facsimile  at  202- 
514-1590. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  collection: 
Extension  of  a  currently  approved 
collection. 

2.  Title  of  the  Form/Collection: 
National  Crime  Victimization  Survey. 

3.  Agency  form  number  and 
applicable  components: 

Forms:  NCVS-1;  NCVS-IA;  NCVS- 
lA(SP):  NCVS-2:  NCVS-2{SF);  NCVS- 
7;  NCVS-1 10;  NCVS-500;  NCVS-541; 
NCVS-545;  NCVS-548;  NCVS-551; 
NCVS-554;  NCVS-554{SP);NCVS- 
572(L)KORySP/CHIN(T)/CHIN(m)/VIET; 
NCVS-573(L);  NCVS593(1);  and  NCVS- 
594(L).  Component:  Victimization 
Statistics  Branch,  Bureau  of  Justice 
Statistics,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond:  Primary:  US  households  and 
individuals  age  12  or  older. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  111,  100  respondents  at  1.95 
hours  per  interview. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  217,000  hours  annual 
burden. 


Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  July  3,  1997. 
Robert  B.  Briggs,  ^ 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
IFR  Doc.  97-17957  Filed  7-»-97;  8:45  am) 

BILUNG  CODE  4410-18-M 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  notice  is  hereby  given  that  a 
proposed  consent  decree  in  United 
States  v.  Velsicol  Chea^ical  Corporation, 
No.  4:49-CV-258-«LM.  was  lodged  on 
June  17,  1997  with  the  United  States 
District  Court  for  the  Northern  District 
of  Georgia.  Under  the  consent  decree  the 
United  States  is  settling  claims  against 
Defendant  Velsicol  Chemical 
Corporation  under  Section  107  of  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act  of  1980,  as  amended,  ("CERCLA"). 
42  U.S.C  9607,  in  connection  with  the 
Shaver's  Farm  Site  in  northern  Georgia. 
Pursuant  to  the  Consent  Decree  Velsicol 
will  reimburse  the  Superfund 
$6,280,560. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Velsicol 
Chemical  Corpoation,  DOJ  Ref.  #90-11- 
2-886.  The  proposed  consent  decree 
may  be  examined  at  the  office  of  the 
United  States  Attorney,  Richard  Russell 
Bldg.,  Rm.  1800,  75  Spring  Street. 
Atlanta.  Georgia  30335;  the  Region  IV 
Office  of  the  Environmental  Protection 
Agency,  61  Forsyth  Street,  SW.,  Atlanta, 
Georgia  30303-3104;  and  at  the  Consent 
Decree  Library,  1120  G  Street,  NW.,  4th 
Floor,  Washington,  DC  20005,  (202) 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street.  NW.,  4th 
Floor.  Washington,  IX  20005.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $5.25  (25  cents  per  page 


reproduction  costs),  payable  to  the 

Consent  Decree  Library. 

Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 

Environmental  and  Natural  Resources 

Division. 

(FR  Doc.  97-17924  Filed  7-8-97;  8:45  ami 

BILUNO  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Anne  D.  DeBlanco,  M.D.;  Denial  of 
Application 

On  January  29,  1997,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Anne  D.  DeBlanco, 
M.D.,  of  Fort  Lauderdale,  Florida, 
notifying  her  of  an  opportunity  to  show 
cause  as  to  why  DEA  should  not  deny 
her  application,  dated  May  26,  1995,  for 
a  DEA  Certificate  of  Registration  as  a 
practitioner  pursuant  to  21  U.S.C. 
823(f),  for  reason  that  her  registration 
would  be  inconsistent  with  the  public 
interest,  as  that  term  is  used  in  21  U.S.C. 
823(f).  Specifically,  the  Order  to  Show 
Cause  alleged  that,  "(Dr.  DeBlanco) 
submitted  a  DEA  application  for 
registration,  dated  May  25,  1995,  in 
which  (she)  materially  falsi^ed  a 
response  by  indicating  'no'  to  a  question 
which  asked  in  part  'whether  (she)  had 
ever  had  a  State  professional  license  or 
controlled  substance  registration 
revoked,  suspended,  denied,  restricted, 
or  placed  on  probation.'  (Dr.  DeBlanco) 
knew  that  on  May  10,  1995,  the  State  of 
Florida  Board  of  Medicine  had  placed 
(her)  state  medical  license  on  probation 
for  a  period  of  three  years,  and  that  the 
State  of  Ohio  had  revoked  (her)  license 
to  practice  medicine  in  that  state  on 
May  9,  1990."  The  order  also  notified 
Dr.  DeBlanco  that  should  no  request  for 
a  hearing  be  filed  within  30  days,  her 
hearing  right  would  be  deemed  waived. 

The  DEA  received  a  signed  receipt 
indicating  that  the  order  was  received 
on  February  10,  1997.  No  request  for  a 
hearing  or  any  other  reply  was  received 
by  the  DEA  from  Dr.  DeBlanco  or 
anyone  purporting  to  represent  her  in 
this  matter.  Therefore,  the  Acting 
Deputy  Administrator,  finding  that  (1) 
30  days  have  passed  since  the  receipt  of 
the  Order  to  Show  Cause,  and  (2)  no 
request  for  a  hearing  having  been 
received,  concludes  that  Dr.  DeBlanco  is 
deemed  to  have  waived  her  hearing 
right.  After  considering  the  relevant 
material  from  the  investigative  file  in 
this  matter,  the  Acting  Deputy 
Administrator  now  enters  his  final  order 


Federal  Register  /  Vol.  62,  No.  131  /  Wednesday,  July  9,  1997  /  Notices 


36845 


without  a  hearing  pursuant  to  21  C.F.R. 
1301.43(d)  and  (3)  and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  on  or  about  September  18, 
1989,  Dr.  DeBlanco  was  found  guilty  in 
the  Common  Pleas  Court  of  Franklin 
County,  Ohio  of  one  count  of  Medicaid 
fraud,  one  count  of  grand  theft,  and  ten 
counts  of  forgery  as  a  result  of 
allegations  that  Dr.  DeBlanco 
inappropriately  billed  Medicaid  for 
services  which  she  did  not  provide. 
Thereafter,  on  May  11,  1990,  the  State 
Medical  Board  of  Ohio  (Ohio  Board) 
revoked  Dr.  DeBlanco's  license  to 
practice  medicine  and  surgery. 
Subsequently,  in  a  Final  Order  dated 
May  10,  1995,  the  State  of  Florida, 
Board  of  Medicine,  (Florida  Board) 
placed  Dr.  DeBlanco's  medical  license 
on  probation  for  three  years  subject  to 
various  terms  and  conditions.  This 
action  was  based  upon  convictions,  the 
action  of  the  Ohio  Board,  and  her  failure 
to  report  the  action  of  the  Ohio  Board 
to  the  Florida  Board. 

On  May  26,  1995,  Dr.  DeBlanco 
submitted  an  application  for  a  DEA 
Certificate  of  Registration.  Dr.  DeBlanco 
answered  "no"  to  the  question  which 
asked.  "Has  the  applicant  ever  been 
convicted  of  a  crime  in  connection  with 
controlled  substances  under  State  or 
Federal  law,  or  ever  surrendered  or  had 
a  Federal  controlled  substance 
registration  revoked,  suspended, 
restricted  or  denied,  or  ever  had  a  State 
professional  license  or  controlled 
substance  registration  revoked, 
suspended,  denied,  restricted  or  placed 
on  probation?"  A  DEA  investigator 
contacted  Dr.  DeBlanco  to  inquire  about 
her  negative  response  to  the  question  on 
the  application.  By  letter  dated  August 
17,  1995,  Dr.  DeBlanco  indicated  that 
she  "did  not  adequately  understand  the 
question."  Dr.  DeBlanco  stated  that: 

I  have  never  been  convicted  of  a  crime 
concerning  controlled  substances  or  had  a 
DEA  problem.  I  lost  my  Ohio  license  because 
of  a  billing  error.  Case  is  no  appeal,  possibly 
will  be  over-turned  at  a  scheduled  hearing 
September  29,  1995.  Have  had  Florida 
license  since  1977  with  never  a  problem. 
Never  been  a  question  about  my  medical 
care.  My  license  is  unrestricted  on  probation 
due  to  1989  Ohio  problem.   *  *   * 

Pursuant  to  21  U.S.C.  §  823(f),  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 


(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State. 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied. 
See  Henry  J.  Schwarz.  Jr.,  M.D.,  Docket 
No.  88-42.  54  FR  16422  (1989). 

The  Acting  Deputy  Administrator 
finds  that  there  is  no  evidence  before 
him  that  Dr.  DeBlanco  has  improperly 
dispensed  controlled  substances  or  that 
she  has  been  convicted  of  an  offense 
relating  to  controlled  substances. 
However,  it  is  undisputed  that  the  Ohio 
Board  revoked  her  Ohio  medical  license 
and  the  Florida  Board  placed  her 
Florida  medical  license  on  probation  for 
three  years.  In  her  August  1995  letter  to 
DEA,  br.  DeBlanco  alleged  that  the  Ohio 
Board's  action  was  on  appeal  and  could 
be  overturned  following  a  scheduled 
hearing  in  September  1995,  however. 
Dr.  DeBlanco  did  not  respond  to  the 
Order  to  Show  Cause  and  therefore  did 
not  present  any  evidence  that  the  Ohio 
Board's  action  has  been  overturned. 
Consequently,  based  upon  the  evidence 
before  him,  the  Acting  Deputy 
Administrator  concludes  that  Dr. 
DeBlanco's  Ohio  medical  license 
remains  revoked. 

Regarding  factors  four  and  five,  the 
Acting  Deputy  Administrator  finds  that 
Dr.  DeBlanco  violated  21  U.S.C. 
843(a)(4)  by  indicating  on  her 
application  for  registration  that  she  had 
never  had  a  State  professional  license  or 
controlled  substance  registration 
revoked,  suspended,  denied,  restricted 
or  placed  on  probation,  when  fn  fact 
Ohio  had  revoked  her  medical  license  in 
1990,  and  Florida  had  placed  her 
license  on  probation  for  three  years  just 
weeks  before  she  submitted  her 
application  for  registration  with  DEA. 
Dr.  DeBlanco  did  not  respond  to  the 
Order  to  Show  Cause  and  therefore  did 
not  offer  any  evidence  regarding  the 
falsification.  In  her  August  1995  letter  to 
DEA.  Dr.  DeBlanco  indicated  that  she 
did  not  adequately  understand  the 
question.  However,  the  Acting  Deputy 
Administrator  finds  that  the  question  is 
clearly  worded  and  therefore  concludes 


that  Dr.  DeBla.nco  falsified  her 
application  for  registration.  It  has  been 
held  in  previous  cases  that,  "(s)ince 
DEA  must  rely  on  the  truthfulness  of 
information  supplied  by  applicants  in 
registering  them  to  handle  controlled 
substances,  falsification  can  not  be 
tolerated."  Bobby  Watts.  M.D.,  58  FR 
46995  (1993);  see  also,  Leonel  Tano. 
M.D.,62  FR  22968  (1997). 

The  Acting  Deputy  Administrator 
concludes  that  based  upon  the  action 
taken  against  her  medical  licenses  in 
Ohio  and  Florida,  her  material 
falsification  of  her  application  for 
registration,  and  the  lack  of  any 
mitigating  evidence  offered  in  response 
to  the  Order  to  Show  Cause,  Dr 
DeBlanco's  application  must  be  denied 
at  this  time. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  hinTby  21  U.S.C.  823 
and  28  CFR  0.100(b)  and  0.104.  hereby 
orders  that  the  application,  submitted 
by  Anne  D.  Dr.  DeBlanco,  M.D..  on  May 
26.  1995,  for  a  DEA  Certificate  of 
Registration,  be,  and  it  hereby  is  denied. 
This  order  is  effective  August  8,  1997. 

Dated:  )une  30.  1997. 
James  S.  Miiford. 

Acting  Deputy  Administrator. 

IFR  Doc.  97-17784  Filed  7-8-97;  8:45  ami 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Paul  W.  Teegardin,  D.V.M.;  Denial  of 
Application 

On  February  25,  1997,  the  Deputy 
Assistant  Adininistrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Paul  W.  Teegardin, 
D.V.M..  of  Ashville,  Ohio,  notifying  him 
of  an  opportunity  to  show  cause  as  to 
why  DEA  should  not  deny  his 
application,  dated  December  6,  1995,  for 
a  DEA  Certificate  of  Registration  as  a 
practitioner  pursuant  to  21  U.S.C. 
823(f),  for  reason  that  his  registration 
would  be  inconsistent  with  the  public 
interest.  Specifically,  the  Order  to  Show 
Cause  alleged  that: 

"(1)  (Dr.  Teegardin's)  last  DEA 
registration.  AT6745648,  expired  in 
November  1997.  On  two  occasions  in 
1990-91,  (he)  prescribed  for  (himself) 
and  received  diazepam  injectable,  a 
Schedule  FV  controlled  substance,  and 
Darvocet.  a  Schedule  IV  controlled 
substance.  These  prescriptions  were 
issued  not  in  the  course  of  usual 
professional  practice  and  not  for  a 
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legitimate  medical  purpose,  in  violation 
of  21  U.S.C.§§  841(a)(1)  and  843(a)(3). 

(2)  On  luly  29,  1995,  (Dr.  Teegardin) 
prescribed  for  (himself)  and  received 
Darvocet,  a  Schedule  IV  controlled 
substance.  On  August  10,  1995,  (he) 
prescribed  diazepam  injectable,  a 
Schedule  IV  controlled  substance, 
purportedly  for  administration  to  a 
feline  patient.  These  prescriptions  were 
issued  not  in  the  course  of  usual 
professional  practice  and  not  for  a 
legitimate  medical  purpose,  in  violation 
of  21  U.S.C.  §§  841(a)(1)  and  843(a)(3)". 
The  order  also  notified  Dr.  Teegardin 
that  should  not  request  for  a  hearing  be 
filed  within  30  days,  his  hearing  right 
would  be  deemed  waived. 

The  Order  to  Show  Cause  was 
personally  served  on  Dr.  Teegardin  on 
April  2,  1997.  No  request  for  a  hearing 
or  any  other  reply  was  received  by  the 
DEA  from  Dr.  Teegardin  or  anyone 
purporting  to  represent  him  in  this 
matter  Therefore,  the  Acting  Deputy 
Administrator,  finding  that  (1)  30  days 
have  passed  since  the  receipt  of  the 
Order  to  Show  Cause,  and  (2)  no  request 
for  a  hearing  having  been  received, 
concludes  that  Dr.  Teegardin  is  deemed 
to  have  waived  his  hearing  right.  After 
considering  the  relevant  material  from 
the  investigative  file  in  this  matter,  the 
Acting  Deputy  Administrator  now 
enters  his  final  order  without  a  hearing 
pursuant  to  21  C.F.R.  1301.43  (d)  and  (e) 
and  1301.46. 

The  Acting  Deputy  Administrator 
finds  that  Dr.  Teegardin  has  not 
possessed  a  valid  DEA  Certificate  of 
Registration  since  1977.  A  joint 
investigation  by  DEA  and  the  Ohio 
Veterinary  Medical  Licensing  Board 
(Board)  revealed  that  Dr.  Teegardin  had 
issued  at  least  four  controlled  substance 
prescriptions  while  not  authorized  to  do 
so.  On  October  4,  1995,  during  an 
interview  with  a  Board  investigator.  Dr. 
Teegardin  admitted  that  in  the  past 
approximately  ten  years,  he  had  issued 
prescriptions  to  himself  for  "dangerous 
drugs"  to  treat  an  unidentified  health 
problem  and  had  issued  prescriptions  to 
a  Clara  Teegardin  for  a  non-veterinary 
purpose. 

Tne  investigation  also  revealed  that 
Dr.  Teegardin  issued  a  prescription  for 
Valium,  a  Schedule  IV  controlled 
substance,  for  the  cat  of  a  retired  dentist, 
which  was  telephoned  into  a  local 
pharmacy.  On  December  4,  1995,  after 
Dr.  Teegardin  discovered  that  the  Board 
was  questioning  the  issuance  of  the 
prescription.  Dr.  Teegardin  reportedly 
contacted  the  pharmacist  and  the  retired 
dentist  and  attempted  to  convince  them 
to  remove  his  name  as  the  prescriber  on 
the  prescription  and  to  replace  his  name 
with  the  name  of  the  retired  dentist.  In 


addition.  Dr.  Teegardin  admitted  that  he 
failed  to  maintain  patient  files  or 
medical  records  in  certain  situations 
which  is  a  violation  of  state  law  and  he 
failed  to  comply  with  several  subpoenas 
issued  by  the  Board  also  in  violation  of 
state  law. 

On  February  19. 1997.  the  Board  and 
Dr.  Teegardin  entered  into  a  settlement 
agreement  whereby  Dr.  Teegardin  was 
suspended  for  60  days  from  the  practice 
of  veterinary  medicine  and  fined 
$500.00.  In  addition.  Dr.  Teegardin's 
license  was  placed  on  probation  with 
the  requirement  that  he  attend  60  hours 
of  continuing  education. 

Pursuant  to  21  U.S.C.  §  823(f).  the 
Deputy  Administrator  may  deny  an 
application  for  a  DEA  Certificate  of 
Registration  if  he  determines  that  such 
registration  would  be  inconsistent  with 
the  public  interest.  In  determining  the 
public  interest,  the  following  factors  are 
considered: 

(1)  The  recommendation  of  the 
appropriate  State  licensing  board  or 
professional  disciplinary  authority. 

(2)  The  applicant's  experience  in 
dispensing,  or  conducting  research  with 
respect  to  controlled  substances. 

(3)  The  applicant's  conviction  record 
under  Federal  or  State  laws  relating  to 
the  manufacture,  distribution,  or 
dispensing  of  controlled  substances. 

(4)  Compliance  with  applicable  State, 
Federal,  or  local  laws  relating  to 
controlled  substances. 

(5)  Such  other  conduct  which  may 
threaten  the  public  health  and  safety. 

These  factors  are  to  be  considered  in 
the  disjunctive;  the  Deputy 
Administrator  may  rely  on  any  one  or  a 
combination  of  factors  and  may  give 
each  factor  the  weight  he  deems 
appropriate  in  determining  whether  a 
registration  should  be  revoked  or  an 
application  for  registration  be  denied. 
See  Henry  J.  Schwarz.  Jr.,  M.D.,  Docket 
No.  88-42.  54  FR  16422  (1989). 

Dr.  Teegardin  issued  prescriptions  for 
controlled  substances  without  being 
registered  with  DEA  to  do  so.  As  a 
result,  he  violated  both  Federal  and 
state  law  regarding  controlled 
substances.  In  addition,  he  failed  to 
comply  with  other  state  laws  regarding 
his  practice  of  veterinary  medicine. 
Based  upon  the  Board's  investigation. 
Dr.  Teegardin's  license  to  practice 
veterinary  medicine  was  suspended  for 
a  period  of  time  and  then  placed  on 
probation.  The  Acting  Deputy 
Administrator  is  particularly  troubled 
by  Dr.  Teegardin's  efforts,  after  learning 
that  he  was  under  investigation,  to  have 
his  name  removed  as  the  prescriber 
from  a  cohtroUed  substance 
prescription.  Dr.  Teegardin  did  not 
respond  to  the  Order  to  Show  Cause  and 


therefore  did  not  offer  any  mitigation 
evidence.  Consequently,  the  Acting 
Deputy  Administrator  concludes  that 
based  upon  the  evidence  before  him,  Dr. 
Teegardin's  registration  would  be 
inconsistent  with  the  public  interest. 

Accordingly,  the  Acting  Deputy 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  28  CFR  0.100(b)  and  6.104,  hereby 
orders  that  the  application,  submitted 
by  Paul  W.  Teegardin.  D.V.M.,  on 
December  6,  1995,  for  a  DEA  Certificate 
of  Registration,  be,  and  it  hereby  is. 
denied.  This  order  is  effective  August  8, 
1997. 

Dated;  July  1.1997. 
lames  S.  Milford, 

Acting  Deputy  Administrator. 

|FR  Doc,  97-17785  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  Request  OMB  emergency 
approval;  Application  for  naturalization. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  (ICR)  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  July  31,  1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
Debra  Bond,  202-395-7316,  Department 
of  Justice  Desk  Officer,  Washington,  DC 
20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  September  8, 
1997.  Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approve 
information  collection. 

(2)  Tif7e  of  the  Form/Collection: 
Application  for  Naturalization. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-400.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  information  collection 
allows  the  Service  to  determine  whether 
lawful  permanent  residents  are  eligible 
to  become  natiiralized  citizens  of  the 
United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,806,394  respondents  at  4 
hours  and  20  minutes  (4.33)  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  7,821,686  annual  burden 
hoiu^. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600, 
director.  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natxiralization  Service,  U.S.  Department 
of  Justice.  Room  5307.  425  I  Street,  NW., 
Washington.  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 


Dated;  July  2,  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  97-17844  Filed  7-a-97;  8:45  ami 

BILUMQ  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Coiiection; 
Comment  Request 

AGENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance,  Justice. 
ACTION:  Notice  of  information  collection 
under  review. 

SUMMARY:  The  Bureau  of  Justice 
Assistance  is  seeking  comments  on  a 
proposed  application  form  relating  to 
applicant  information  collection  under 
the  Federal  Law  Enforcement 
Dependents  Assistance  Act  of  1996. 
DATES:  Comments  are  due  by  September 
8,  1997. 

ADDRESSES:  Comments  should  be  sent  to 
Chief,  Public  Safety  Officers'  Benefits 
Office,  Office  of  Justice  Programs,  U.S. 
Department  of  Justice,  733  Indiana 
Avenue.  NW.,  Washington,  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Robert  B.  Briggs,  Clearance  Officer, 
United  States  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division, 
Suite  850,  Washington  Center,  1001  G 
Street,  NW.,  Washington,  DC  20530. 
SUPPt-EMENTARY  INFORMATXM:  The 
proposed  application  form  is  published 
to  obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for  60 
days  from  the  date  listed  at  the  top  of 
this  page  in  the  Federal  Register. 
Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
application  form.  Your  comments 
should  address  one  or  more  of  the 
following  foiu-  points: 

(1)  Evaluate  whether  the  proposed 
application  form  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  application  form  or  additional 
information,  please  contact  )eff  Allison, 
(202)  616-3661,  Public  Safety  Officers' 
Benefits  Office,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
633  Indiana  Avenue,  NW.,  Washington, 
DC  20531. 

Overview  of  This  Information  Collection 

(1)  Type  of  Information  Collection: 
Initial  collection  of  information. 

(2)  Title  of  the  Form/Collection: 
Application  for  Federal  Law 
Enforcement  Dependents  Assistance. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs.  Department 
of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Children  and  spouses 
of  Federal  civilian  law  enforcement 
officers  who  were  killed  or  permanently 
and  totally  disabled  in  the  line  of  duty 
and  are  seeking  financial  assistance  for 
the  purpose  of  higher  education.  Other: 
None.  This  program  is  administered 
under  the  authority  of  42  U.S.C.  3796  et 
seq.  to  provide  financial  assistance  in 
the  form  of  awards  to  the  children  and 
spouses  of  Federal  civilian  law 
enforcement  officers  whose  deaths  or 
permanent  and  total  disabilities  in  the 
line  of  duty  resulted  in  the  payment  of 
benefits  under  the  Public  Safety 
Officers'  Benefits  (PSOB)  Program.  The 
Application  Form  will  be  completed  by 
each  eligible  applicant  and  will  provide 
information  regarding  educational 
experience,  educational  goals,  and 
estimated  cost  of  educational  plan  for 
verification  and  award  processing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  responses  annually  at  2 
hours  per  respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  (100)  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Office,  Department  of  Justice, 
Information  Management  and  Security 
Staff,  Justice  Management  Division. 
Suite  850,  Washington  Center.  1001  G 
Street,  NW..  Washington,  DC  20530. 
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Dated:  July  2.  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  Department  of 
Justice. 
[FR  Doc.  97-17843  Filed  7-8-97:  8:45  am] 

BILUNG  CODE  4410-18-M 

DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 
[0JP(BJSH132]  ^ 

RIN  1121-ZA78 

Solicitation  for  Award  of  Cooperative 
Agreement 

agency:  Office  of  Justice  Programs, 
Bureau  of  Justice  Statistics,  Justice. 
ACTION:  Solicitation  for  Award  of 
Cooperative  Agreement. 

SUMMARY:  This  notice  announces  a 
public  solicitation  for  a  12  to  18  month 
project  to  develop  model  definitions 
and  data  collection  protocols  for 
statistical  data  describing  levels  of 
domestic  violence.  Although  a  majority 
of  States  and  the  Federal  Government 
collect  statistics  related  to  domestic 
violence  offenses,  there  is  a  great 
variation  in  how  each  agency.  State,  or 
program  (1)  defines  the  offenses,  and  (2) 
collects  the  data.  Statutory  language 
across  States  varies  with  references  to 
family  violence,  domestic  violence, 
intimate  violence,  etc.  Criteria  for 
inclusion  or  exclusion  (as  determined 
by  the  victim/offender  relationship)  are 
widely  divergent.  Some  include  child 
victims  as  well  as  adults.  Others  are 
more  restrictive.  Types  of  relationships 
and  various  living  situations  are 
handled  differently  across  jurisdictions. 
This  plethora  of  definitions  and  data 
collection  standards  may  serve  local 
purposes,  but  create  barriers  for 
comparability  and  the  extent  to  which 
data  can  be  aggregated  across 
jurisdictions  or  data  sources.  The 
present  proposed  project  addresses 
these  issues  and  creates  a  framework  to 
maximize  comparability,  evaluation, 
and  understanding  of  the  prevalence 
and  incidence  of  "domestic  violence." 
DATES:  Proposals  must  be  postmarked 
on  or  before  September  3,  1997. 
ADDRESSES:  Proposal  should  be  mailed 
to:  Applications  Coordinator,  Bureau  of 
Justice  Statistics,  Room  303,  633  Indiana 
Avenue  WV.,  Washington.  DC  20531. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  G.  Kaplan,  Chief,  Criminal  History 
Improvement  Programs,  Bureau  of 
Justice  Statistics,  Room  303,  633  Indiana 
Avenue  NW.  Washington,  DC  20531, 
(202) 307-0759. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Bureau  of  Justice  Statistics,  the 
statistical  agency  of  the  U.S.  Department 
of  Justice,  is  authorized  to  "recommend 
national  standards  for  justice  statistics 
and  for  insuring  the  reliability  and 
validity  of  justice  statistics."  See  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968,  as  amended,  42  U.S.C. 
§  3732(8).  BJS  provided  and  continues 
to  provide  (1)  assistance  to  States  in 
upgrading  the  quality  of  criminal 
history  record  systems,  and  (2) 
coordination  among  States  and  between 
the  States,  BJS.  and  other  Federal 
agencies,  particidarly  with  respect  to 
data  quality  and  exchange. 

Obiective 

The  major  purpose  of  this  project  is  to 
develop  model  definitions  and  data 
collection  protocols  Tor  statistical  data 
describing  levels  of  domestic/family/ 
sexual  violence. 

Type  of  Assistance 

Assistance  will  be  made  available 
under  a  cooperative  agreement. 

Statutory  Authority 

The  cooperative  agreement  to  be 
awarded  pursuant  to  this  solicitation 
will  be  funded  by  the  Bureau  of  Justice 
Statistics  consistent  with  its 
authorization  under  42  U.S.C.  3732  (8) 
and  the  Violent  Crime  Control  and  Law 
Enforcement  Act  of  1994  Tide  IV 
Section  40292  (the  Violence  Against 
Women  Act). 

Eligibility  Requirements 

Both  profit-making  and  nonprofit- 
making  organizations  may  apply  for 
funds.  Consistent  with  OJP  fiscal 
requirements,  no  fees  may  be  charged 
against  the  project  by  profit-making 
organizations  (this  includes  cost  of 
facilities  capital). 

Scope  of  Work 

The  objective  of  the  proposed  project 
is  to  develop  model  definitions  and  data 
collection  protocols  for  statistical  data 
describing  levels  of  domestic/family/ 
sexual  violence.  Specifically,  the 
recipient  of  funds  will: 

1.  Establish  and  convene  two  working 
groups:  (1)  A  small  (6-10  persons)  Task 
Force  to  draft  definitions,  and  (2)  a  more 
comprehensive  Advisory  Group  (20-25 
persons)  to  provide  input  to,  review, 
and  endorse  the  Task  Force  products. 
The  Advisory  Group  will  meet  at  least 
3  times  and  the  Task  Force  will  be 
convened  at  least  5  times  during  the 
course  of  the  project. 

Representatives  of  all  interested 
groups  (statistical,  data  systems, 


domestic  violence  victims,  etc.)  will  be 
included  on  the  Advisory  Group. 
Researchers  or  persons  with  statistical 
experience  and/or  expertise  will  be 
included  on  the  Task  Force.  BJS  will 
provide  key  input  to  the  selection  of 
membership  on  both  groups.  Staff  work 
(including  both  administrative  support 
for  meetings,  payment,  and  substantive 
drafting  tasks)  for  both  groups  will  be 
provided  by  the  recipient  organization. 

2.  Develop  and  support  BJS 
publication  of  model  definitions  and 
data  collection  protocols.  Under  this 
task,  the  recipient  organization  will 
have  responsibility  for: 

(A)  Convening  tne  Task  Force  and 
Advisory  Group; 

(B)  Preparing  and  circulating 
materials  to  facilitate  discussion. 
Materials  for  circulation  at  meetings 
should  include,  but  are  not  limited  to: 
(1)  A  state  of  the  art  report  based  on  the 
findings  in  the  MJ/BJS/JRSA  report 
"Domestic  and  Sexual  Violence  Data 
Collection:  A  Report  to  Congress  under 
the  Violence  Against  Women  Act"  (July 
1996)  and  an  analysis  of  other  relevant 
definitions  used  outside  the  criminal 
justice  system,  and  (2)  an  analysis  of  the 
technical,  policy,  and  statistical  issues 
related  to  the  establishment  of 
domestic/sexual  violence  definitions; 

(C)  Working  with  the  Task  Force  to 
draft  materials  for  approval  by  the 
Advisory  Group; 

(D)  Preparing,  or  assisting  in  the 
preparation  of,  draft  model  definitions 
and  data  collection  standards  for 
publication  by  BJS  in  the  Federal 
Register;  and 

(E)  Preparing  an  accompanying 
document  discussing  the  proposed 
definitions  in  terms  of  the  policy, 
technical,  and  feasibility  issues 
described  above. 

3.  Facilitating  interaction  among  BJS. 
the  members  of  the  Task  Force  and  the 
Advisory  Group"by: 

(A)  Establishing  a  centralized 
mechanism  for  exchange  of  information 
regarding  domestic/sexual  violence 
related  grants  from  the  Office  of  Justice 
Programs  (and/or  other  Federal 
agencies)  in  which  the  tasks  involve 
developing  or  revising  data  collection 
systems  or  forms;  and 

(B)  Creating  and  supporting  a  limited 
access  conference  capability 
(LISTSERV)  for  the  duration  of  the 
project. 

4.  Assisting  BJS  in  activities 
connected  with  the  publication  of  the 
draft  model  definitions  and  standards  in 
the  Federal  Register.  (Publication 
would  be  handled  by  BJS).  If  deemed 
necessary,  this  may  include  convening 
and  staffing  a  meeting  to  describe  and 
discuss  the  proposed  definitions. 
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5.  Collating  and  reviewing  comments 
and  drafting  the  revised  definitions  and 
standards  for  final  approval  by  BJS  and 
the  Advisory  Group  and  subsequent 
publication  in  the  Federal  Register. 
Publication  in  the  Federal  Register  will 
be  handled  by  BJS. 

Award  Procedures 

Proposals  should  describe  in 
appropriate  detail  the  efforts  to  be 
undertaken  in  furtherance  of  each  of  the 
activities  described  in  the  Scope  of 
Work.  Information  should  focus  on  the 
activities  to  be  undertaken  and  the 
staffing  levels  and  qualifications  for 
each  task.  Descriptions  of  experience 
relevant  to  the  project  also  should  be 
included. 

Applications  will  be  competitively 
reviewed  by  a  BJS-selected  panel  which 
will  make  recommendations  to  the 
Director  of  BJS.  Final  authority  to  enter 
into  a  cooperative  agreement  is  reserved 
for  the  Director  who  may,  at  his 
discretion,  determine  that  none  of  the 
applications  shall  be  funded. 

Applications  will  be  evaluated  on  the 
overall  extent  to  which  they  respond  to 
the  goals  of  the  project,  demonstrate  an 
understanding  and  ability  to  perform 
the  specific  activities  to  be  conducted 
and  appear  to  be  fiscally  feasible  and 
efficient.  In  addition,  applicants  will  be 
evaluated  on  the  basis  of  the  following 
criteria: 

(A)  Knowledge  of.  and  experience 
*  working  in,  the  statistical  and  data 

systems  environment  at  the  Federal  and 
State  levels; 

(B)  Knowledge  of  the  special  concerns 
raised  by  groups  that  focus  on  domestic 
violence  reduction  and  victim  support; 

(C)  Knowledge,  experience,  and 
expertise  in  the  technical,  policy,  and 
feasibility  issues  relating  to  statistical 
data  collection  and  the  specific 
problems  associated  with  collection  of 
data  on  domestic  violence; 

(D)  Credibility  among  the  statistical, 
systems,  and  domestic  violence 
communities  based  on  prior  activity  and 
current  affiliations; 

(E)  Demonstrated  ability  and 
experience  in  bringing  together 
divergent  groups  to  facilitate  agreement 
on  complex  and  high  visibility  issues; 

(F)  Demonstrated  track  record  in 
producing  vmtten  reports  accessible  to 
an  audience  of  State  policy  makers; 

(G)  Demonstrated  experience  in 
convening  and  managing  meetings 
involving  multiple  attendants  from 
different  organizations;  and 

(H)  Reasonableness  of  estimated  costs 
for  the  total  project  and  for  individual 
cost  categories. 


Application  and  Awards  Process 

An  original  and  two  (2)  copies  of  a 
full  proposal  must  be  submitted  on  SF- 
424  (Revision  1988),  Application  for 
Federal  Assistance,  as  the  cover  sheet. 
Proposals  must  be  accompanied  by  a 
budget  detail  worksheet;  OJP  Form 
4061/6,  Certifications  Regarding 
Lobbying,  Debarment,  Suspension  and 
other  Responsibility  Matters;  Drug-Free 
Workplace;  and  OJP  Form  7120-1  (Rev. 
1-93),  Accounting  Systems  Financial 
Capability  Questionnaire  (to  be 
submitted  by  applicants  who  have  not 
previously  received  Federal  funds  from 
the  Office  of  Justice  Programs).  If 
appropriate,  applicants  must  complete 
and  submit  Standard  Form  LLL, 
Disclosure  of  Lobbying  Activities.  All 
applicants  must  sign  Certified 
Assurances  that  they  are  in  compliance 
with  Federal  laws  and  regulations 
which  prohibit  discrimination  in  any 
program  or  activity  that  received 
Federal  funds.  To  obtain  appropriate 
forms  or  for  further  information 
regarding  submission  of  proposals, 
contact  Getha  Hilario,  BJS  Management 
Assistant,  at  (202)  633-3031. 

Proposals  must  include  both  narrative 
descriptions  and  a  detailed  budget.  The 
narrative  shall  describe  activities  as 
discussed  in  the  previous  section.  The 
budget  shall  contain  detailed  costs  of 
personnel,  fringe  benefits,  travel, 
equipment,  supplies,  and  other 
expenses.  Contractual  services  or 
equipment  must  be  procured  through 
competition  or  the  application  must 
contain  a  sole  source  justification  for 
procurements  in  excess  of  $100,000. 

Project  duration  is  estimated  at 
between  12  and  18  months.  Costs  are 
estimated  not  to  exceed  S500.000. 

Dated:  July  2,  1997. 
JanM.  OiaikcB, 

Director,  Bureau  of  Justice  Statistics. 

IFR  Doc.  97-17790  Filed  7-»-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Sataty  and  Health 
Administration 

[Docket  No.  KiR-97-37] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Mechanical  Power 
Presses  (29  CFR  191 0.21 7(e)(1)(i)  and 
29  CFR  1 91 0.21 7(e)(1  Mil))— Inspection 
Certifications 

ACTKM:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 


paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood  assessed.  Currentiy,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  29  CFR 
1910.217(e)(l)(i)  and  29  CFR 
1910.217(e){l)(ii).  The  Agency  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  prop)er  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have  a 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  ihe  information  to  b»e 
collected;  and 

•  Minimize  the  bxrrden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  8, 
1997. 

AOORESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-37,  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor,  Room  N-2625. 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  Cannon,  Directorate  of  Safety 
Standards  Programs.  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  telephone:  (202) 
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219-8161.  Copies  of  the  referenced 
information  collection  request  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061,  ext.  100,  or  Barbara  Bielaski  at 
(202)  219-8076,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  on  the  certification 
requirements  for  Mechanical  Power 
Preses,  contact  OSHA's  WebPage  on  the 
Internet  at  http://www.osha.gov/and 
click  on  "standards." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  inspection  certification  records 
required  in  29  CFR  1910.217(e)(l)(i)  and 
29  CFR  1910.217(e)(l)(ii)  are  necessary 
to  assure  compliance  with  the 
inspection  requirements  for  mechanical 
power  presses.  They  are  intended  to 
assure  that  the  mechanical  power 
presses  have  periodic,  regular  or  weekly 
maintenance  checks. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (0MB)  approval  of  the 
inspection  certification  requirements 
contained  in  29  CFR  1910.217(e)(l)(i) 
and  29  CFR  910.21 7(e)(l}(ii)— 
Mechanical  Power  Presses  (currently 
approved  under  0MB  Control  No.  1218- 
0120). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Mechanical  Power  Presses  (29 
CFR  1910.217(e)(l)(i)  and  29  CFR 
1910.217(e)(l)(ii)}— Inspection 
Certifications. 

OMB  Number:  U\a-. 

Agency  Number:  Docket  Number  ICR- 
97-37. 

Affected  Public:  State  of  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  191.750. 

Frequency:  Monthly;  Weekly. 

A  verage  Time  per  Response:  30 
minutes  (0.50  hour). 


Estimated  Total  Burden  Hours: 
1,372,945. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington.  DC,  this  2nd  day  of 
July  1997. 
John  F.  Martonik, 

Acting  Director,  Directorate  of  Safety 
Standards  Programs. 
[PR  Doc.  97-17934  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

(Docket  No.  ICR  97-24] 

Agency  Information  Collection 
Activities;  Request  for  Withdrawal  of 
Approval  for  Information  Collection 
Activities;  Testing  of  Materials  Used  in 
Rollover  Protective  Structures  (ROPS) 
(29  CFR  1926.1001(e)(3),  and  (29  CFR 
1926.1002(d)(6)— Certification  of 
Materials 

action:  Withdrawal. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(FRA95)  (U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  withdrawal  of 
the  information  collection  requests  for 
29  CFR  1926.1001(e)(3).  and  29  CFR 
1926.1002(d)(6).  The  latter  provision 
was  removed  from  the  CFR  on  March  6. 
1996.  when  OSHA  issued  a  final  rule 
replacing  the  provision  with  a  reference 
to  the  Society  of  Automotive  Engineers 
(SAE)  consensus  standard  J334a.  The 
SAE  standard  does  not  contain  a 
collection  of  information  (paperwork 
requirement)  . 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  8, 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 


No  ICR  97-24.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Room  N-2625,  200 
Constitution  Avenue.  NW.,  Washington. 
DC  20210.  telephone  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Davey.  Directorate  of 
Construction,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Room  N-3605.  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210.  Telephone:  (202)  219-7198. 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  to  persons 
who  request  copies  by  telephoning 
Yamilet  Ramirez  at  (202)  219-8055  ext. 
141.  For  electronic  copies  of  the 
Information  Collection  Request  to 
withdraw  on  the  requirements  for 
certification  of  materials  on  29  CFR 
1926.1001(e)(3)  contact  OSHA's 
WebPage  on  Internet  at  http:// 
www.osha.gov/  and  click  on  standards. 

SUPPLEMENTARY  INFORMATION: 

I.  Comments 

OSHA  requests  comments  on  its 
determination  that  the  requirements  to 
test  materials  used  in  ROPS  under 
1926.1001(e)(3)  and  formerly  at 
1926.1002(d)(6)  do  not  involve  a 
collection  of  information  and;  therefore     • 
are  not  subject  to  approval  of  0MB 
under  the  Paperwork  Reduction  Act 
(PRA).  The  provision  at  1926.1002(d)(6) 
was  removed  on  March  6. 1996,  when 
OSHA  issued  a  final  rule  which 
replaced  the  provision  with  a  reference 
to  the  Society  of  Automotive  Engineers 
(SAE)  consensus  standard  J334a.  The 
SAE  standard  does  not  contain  a 
collection  of  information. 

The  provisions  in  question  require 
that  the  strength  of  materials  used  for 
ROPS  be  verified  by  tests  or  material 
certification  (tested  according  to  a  test 
protocol).  However,  the  provisions  do 
not  require  any  type  or  record  or 
certificate  to  be  prepared  and/or 
maintained.  OSHA  originally 
considered  the  term  "certification"  as 
used  in  these  provisions  to  involve  a 
collection  of  information  subject  to 
PRA.  Upon  reconsideration,  OSHA  no 
longer  believes  the  term  "certification" 
as  used  in  these  provisions  implies  a 
paperwork  burden  and  hence  its  request 
to  withdraw  its  paperwork  burden 
estimate.  There  is  no  change  to  the 
actual  requirement  to  conduct  the  test  as 
a  result  of  the  Agency's  determination 
that  no  paperwork  burden  exists. 
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If  commenters  disagree  with  the 
Agency's  determination,  and  instead 
believe  that  a  burden  does  exist,  then 
the  Agency  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  informadon  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

n.  OSHA's  Estimate  of  a  Burden 

As  stated  before,  OSHA  no  longer 
believes  that  an  information  collection 
burden  exists  for  these  two  provisions. 
OSHA  estimated  previously  that  there 
are  about  10.000  construction  sites 
where  scrapers,  loaders,  dozers,  graders, 
and  crawler  tractors  are  in  use  which 
have  the  required  ROPS.  On  average, 
each  site  would  have  5  pieces  of 
equipment.  OSHA  previous  estimate 
was  that  it  would  take  5  minutes  to 
inspect  the  materials  and  to  prepare  a 
certification  for  the  ROPS  and  another  5 
minutes  to  make  the  certification  record 
available  at  the  time  of  inspection. 

Type  of  Review:  Request  for 
withdrawal  of  approval. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration . 

Title:  Testing  of  Materials  Used  in 
rollover  protective  structures  (ROPS)  (29 
CFR  1926.1001(e)(3),  and  (29  CFR 
1926.1002(d)(6)--Certification  of 
Materials. 

Affected  Public:  Business  or  other  for 
profit. 

Previous  Number  of  Respondents: 
10,000. 

Revised  Number  of  Respondents: 
Zero. 

Previous  Estimated  Time  Per 
Response:  10  minutes. 

Revised  Time  of  Response:  Zero 
minutes  (0:00). 

Previous  Total  Annual  Burden  Hours: 
8333. 

Revised  Total  Annual  Burden  Hours: 
Zero. 


Total  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington.  DC.  this  2nd  day  of 
July  1997. 

Russell  B.  Swsnson, 

Director.  Directorate  of  Construction. 

[FR  Doc.  97-17935  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  4510-26-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Strategic  Plan 

AGENCY:  National  Archives  and  Records 

Administration. 

ACTION:  Notice. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA)  seeks 
public  comment  on  the  general  goals 
and  key  indicators  developed  to  support 
implementation  of  Ready  Access  to 
Essential  Evidence:  the  Strategic  Plan  of 
the  National  Archives  and  Records 
Administration.  1997-2007. 
DATES:  Comments  should  be  received  no 
later  than  July  18.  1997,  to  ensure 
greatest  consideration,  but  will  be 
accepted  at  any  time. 
ADDRESSES:  Send  comments  to:  Debra 
Leahy.  NPOL,  Room  4100.  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road.  College  Park.  MD 
20740-6001.  or  via  fax  to  (301)-713- 
7270.  or  via  e-mail  at: 
vision@arch2.nara.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Leahy.  (301)  713-7360.  x246. 
SUPPLEMENTARY  INFOmHATION:  The  goals 
and  indicators  are  available  online  at 
the  NARA  website  at  the  URL:  http:// 
www.nara.gov/nara/vision/ 
strategic__directions.html.  They  are  also 
available  as  document  number  1026  via 
FAX  through  NARA's  FAX-ON- 
DEMAND  service  at  (301)  713-6905. 
Dated:  July  3,  1997. 

John  W.  Cu-iin. 

Archivist  of  the  United  States. 

[FR  Doc.  97-17997  Filed  7-8-97;  8:45  am] 
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NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Council  on  ttie  Humanities; 
Meeting 

July  1,1997. 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Public 
L.  92-463.  as  amended)  notice  is  hereby 
given  that  a  meeting  of  the  National 
Council  on  the  Humanities  will  be  held 


in  Washington,  DC.  on  July  17-18, 
1997. 

The  purpose  of  the  meeting  is  to 
advise  the  Chairman  of  the  National 
Endowment  for  the  Humanities  with 
respect  to  policies,  programs,  and 
procedures  for  carrying  out  his 
functions,  and  to  review  applications  for 
financial  support  and  gifts  offered  to  the 
Endowment  and  to  maike 
recommendations  thereon  to  the 
Chairman. 

The  meeting  will  be  held  in  the  Old 
Post  Office  Building,  1100  Pennsylvania 
Avenue.  N.W.,  Washington.  D.C.  A 
portion  of  the  morning  and  afternoon 
sessions  on  July  17-18,  1997.  will  not  be 
open  to  the  public  pursuant  to 
subsections  (c)(4).  (6)  and  (9)(B)  of 
section  552b  of  Tide  5,  United  States 
Code  because  the  Council  will  consider 
information  that  may  disclose:  trade 
secrets  and  commercial  or  financial 
information  obtained  from  a  person  and 
privileged  or  confidential;  information 
of  a  personal  nature  the  disclosure  of 
which  will  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy;  and  information  the  disclosure 
of  which  would  significantly  frustrate 
implementation  of  proposed  agency 
action.  I  have  made  this  determination 
under  the  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority 
dated  July  19,  1993. 

The  agenda  for  the  sessions  on  July 
17.  1997  will  be  as  follows: 

Committee  Meetings 

(Open  to  the  Public)  Policy  Discussion 

9:00-10:30  a.m. — Research/Education 
Programs — Room  M-07 
Public  Programs — Room  420 
Federal/State  Partnership — Room  507 
Challenge  Grants  and  Preservation 
and  Access — Room  415 
10:30  a.m.  until  adjourned — (Closed  to 
the  Public) — Discussion  of  specific 
grant  applications  before  the  Council 

(Closed  to  the  Public) 

1:00-3:00  p.m. — Jefferson  Lecture/ 
Humanities  Medal  Committee — Room 
527 

Council  Discussion  Group 

(Closed  to  the  Public) 

3:00-5:00  p.m. — Council  Discussion 

Group — Room  M-07 

The  morning  session  on  July  18.  1997 
will  convene  at  10:30  a.m.  in  the  1st 
Floor  Council  Room,  M-09.  The  session 
will  be  open  to  the  public  as  set  forth 
below: 

Minutes  of  the  Previous  Meeting 

Reports 

A.  Introductory  Reports 
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B.  Staff  Introduction 

C.  Budget  Report 

D.  Legislative  Repoil/Reauthorization 

E.  Committee  Reports  on  Policy  & 

General  Matters 

1.  Overview 

2.  Research  and  Education  Programs 

3.  Public  Programs 

4.  Federal/State  Partnership 

5.  Preservation  and  Access  and 
Challenge  Grants 

6.  National  Humanities  Medal 

The  remainder  of  the  proposed 
meeting  will  be  closed  to  the  public  for 
the  reasons  stated  above.  Further 
information  about  this  meeting  can  be 
obtained  from  Ms.  Nancy  E.  Weiss. 
Advisory  Committee  Management 
Officer,  Washington.  D.C.  20506,  or  call 
area  code  (202)  606-8322,  TDD  (202) 
606-8282.  Advance  notice  of  any 
sfjecial  needs  or  accommodations  is 
appreciated. 
Michael  S.  Shapiro, 

Acting  Advisory  Committee  Management 
Officer. 

[FR  Doc.  97-17907  Filed  7-8-97;  8:45  am] 
BtLUNG  COOE  7538-41-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-266  and  50-301] 

Wisconsin  Electric  Power  Company; 
Point  Beach  Nuclear  Plant; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-24 
and  DPR-27.  issued  to  Wisconsin 
Electric  Power  Company,  (the  licensee), 
for  operation  of  the  Point  Beach  Nuclear 
Plant,  Units  1  and  2.  located  in 
Manitowoc  County.  Wisconsin. 

Environmentai  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise 
Technical  Specification  (TS)  15.3.3, 
"Emergency  Core  Cooling  System, 
Auxiliary  Cooling  Systems.  Air 
Recirculation  Fan  Coolers,  and 
Containment  Spray,"  to  change  allowed 
outage  times  and  increase  the  number  of 
pumps  required  to  be  operable  for  the 
service  water  and  component  cooling 
water  systems;  TS  15.3.7,  "Auxiliary 
Electrical  Systems."  to  reflect  service 
water  system  operability  requirements; 
TS  15.3.12,  "Control  Room  Emergency 
Filtration."  to  increase  charcoal 
filtration  efficiencies  and  include  a 
specific  testing  standard;  and  TS  15.5.2, 


"Containment,"  to  change  the  design 
heat  removal  capability  of  the 
containment  fan  coolers. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendments  dated  September  30, 1996 
(TSCR-192).  as  supplemented  on 
November  26  and  December  12, 1996. 
February  13,  March  5,  April  2.  April  16. 
May  9,  June  3,  June  13  (two  letters),  and 
June  25,  1997. 

The  Need  for  the  Proposed  Action 

The  proposed  action  would  allow  the 
licensee  to  maintain  the  original  design 
basis  requirement  to  maintain  service 
water  as  a  single-phase  fluid  in  the 
water-filled  cooler  portion  of  the 
containment  air  recirculation  fan 
coolers  and  to  modify  the  design  and 
operation  of  plant  systems  to  accurately 
reflect  system  and  component 
capabilities  of  Units  1  and  2.  The 
proposed  action  would  change  the  TS  to 
reflect  revised  design  and  operating 
requirements  for  the  emergency  core 
cooling  system,  auxiliary  cooling 
systems,  air  recirculation  fan  coolers, 
containment  spray  system,  auxiliary 
electrical  systems,  and  control  room 
emergency  filtration  system.  The  revised 
design  and  operating  requirements 
include  decreasing  service  water  flow  to 
the  air  recirculation  fan  coolers  to 
ensure  adequate  backpressure  is 
maintained  in  the  air  recirculation  fan 
coolers  to  prevent  two-phase  flow  in  the 
coolers;  decreasing  the  contairmient 
heat  removal  capability  of  the  air 
recirculation  fan  coolers  because  of  the 
decrease  in  service  water  flow;  limiting 
the  source  of  water  supplied  for  the 
containment  spray  pumps  to  the 
available  volume  of  water  in  the 
refueling  water  storage  tank, 
recalculating  available  volume  of  water 
in  the  refueling  water  storage  tank  to 
address  instrument  inaccuracies; 
reducing  the  volume  of  water  assumed 
in  the  containment  sump  at  the  start  of 
recirculation  initiation;  increasing  the 
required  number  of  operable  service 
water  pumps  to  six,  increasing  the 
required  number  of  operable  component 
cooling  water  pumps  to  two  per  unit; 
eliminating  the  one-unit  and  two-unit 
conditions  for  the  component  cooling 
water  system;  modifying  the  designation 
of  service  water  loops  to  define  three 
headers  (north,  south,  and  west); 
revising  the  limiting  conditions  for 
operation  of  components  in  the  service 
water  system;  changing  the  required 
actions  in  case  of  electrical  bus 
availabilify  to  require  shutdown  of  both 
units;  increasing  the  charcoal  filter 
efficiency  based  on  standardized  testing 
to  a  minimum  of  99  percent  methyl 
iodide  removal  efficiency,  revising  the 


standard  for  thyroid  dose  conversion 
factors;  revising  the  activity  limits  for 
the  primary  and  secondary  systems; 
changing  the  modes  of  operation  of  the 
control  room  ventilation  system; 
reevaluating  components  in 
containment  required  to  be 
environmentally  qualified  to  revised 
pressure  and  temperature  limits 
resulting  from  a  large-break  loss-of- 
coolant  accident;  and  modifying  the 
post-accident  sampling  system  design. 
Changes  resulting  from  replacing  the 
steam  generators  for  Unit  2  and  revising 
the  accident  analyses  for  Units  1  and  2 
to  incorporate  new  steam  generator 
setpoints.  operating  pressures,  and 
instrument  inaccuracies  were  also 
included  in  the  evaluations  to  support 
these  amendment  applications. 
The  changes  proposed  by  the 
proposed  amendments  provide  the 
appropriate  limiting  conditions  for 
operation,  action  statements,  allowable 
outage  times,  and  design  specifications 
for  service  water,  containment  cooling, 
component  cooling  water,  control  room 
ventilation  system,  and  normal  and 
emergency  power  supplies.  This  ensures 
that  the  safety  systems  that  protect  the 
reactor  and  containment  will  operate  as 
required.  The  design  of  the  reactor  and 
containment  are  not  affected  by  these 
proposed  changes.  The  proposed 
changes  resulted  in  a  revised  design 
basis  for  both  units.  The  revised  design 
basis  was  appropriately  evaluated  to 
ensure  that  there  was  not  a  significant 
reduction  in  the  margin  of  safety.  The 
safety  systems  and  limiting  conditions 
for  operation  for  these  safety  systems 
that  provide  support  functions  will 
continue  to  meet  the  requirements  for 
accident  mitigation  for  Point  Beach 
Nuclear  Plant.  The  revised  accident 
analyses  required  reevaluation  of  the 
radiological  consequences.  The  limiting 
design-basis  accident  for  dose 
assessment  is  the  large-break  loss-of- 
coolant  accident. 

Environmental  Impacts  of  the  Proposed 
Action 

Title  10,  Code  of  Federal  Regulations, 
part  100.  specifies  guidelines  for 
radiation  exposure  at  the  exclusion  area 
boundary  and  the  low  population  zone. 
The  Point  Beach  Nuclear  Plant,  Units  1 
and  2,  were  licensed  based  on  not 
exceeding  a  total  radiation  dose  to  the 
whole  body  in  excess  of  25  rem  and  a 
total  radiation  dose  in  excess  of  300  rem 
to  the  thyroid  from  iodine  exposure  for 
an  individual  located  at  any  point  on 
the  exclusion  area  boundary  (EAB)  for  2 
hours  immediately  following  onset  of 
the  postulated  fission  product  release 
and  not  exceeding  a  total  radiation  dose 
to  the  whole  body  in  excess  of  25  rem 
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or  a  total  radiation  dose  in  excess  of  300 
rem  to  the  thyroid  from  iodine  exposure 
for  an  individual  located  at  any  point  on 
outer  boundary  of  the  low  population 
zone  (LPZ)  who  is  exposed  to  the 
radioactive  cloud  resulting  from  the 
postulated  fission  product  release 
(during  its  entire  passage  which  is 
conservatively  assumed  to  occur  over  a 
30-day  period  following  the  radioactive 
release).  The  values  given  in  the  original 
safety  evaluation  report  issued  in  1970 
listed  staff  determined  values  of  4  rem 
whole  body  and  240  rem  thyroid  for  an 
individual  located  at  the  EAB  for  a  2- 
hour  period  following  an  accident  and 
less  than  1  rem  whole  body  and  45  rem 
thyroid  for  an  individual  located  at  any 
point  on  the  outer  boundary  of  the  LPZ. 
The  licensee's  evaluation  of  the  dose 
received  to  the  whole  body  at  both  the 
EAB  and  LPZ  was  not  significsmtly 
changed  from  the  original  licensing 
safety  evaluation.  The  licensee's 
evaluation  of  the  thyroid  dose  received 
by  an  individual  at  the  EAB  based  on 
the  proposed  changes  indicate  no 
increase  in  dose  as  compared  to  the 
dose  presented  in  the  original  licensing 
safety  evaluation.  The  licensee's 
evaluation  of  the  thyroid  dose  received 
by  an  individual  in  the  LPZ  indicates  an 
approximately  5  percent  increase  in 
thyroid  dose  as  compared  to  the  dose 
presented  in  the  original  licensing  safety 
evaluation.  However,  the  dose  still 
represents  only  20  percent  of  the 
reference  values  specified  in  10  CFR 
Part  100  and  the  change  is  not 
considered  a  significant  increase  based 
on  the  exceedingly  low  probability  of 
occurrence  of  a  large-break  loss-of- 
coolant  accident  and  low  risk  of  public 
exposure  to  radiation.  The  licensee 
concluded  that  the  occupational 
exposure  of  the  control  room  operators 
is  within  the  30  rem  thyroid  dose 
guidelines  of  10  CFR  Part  50.  Appendix 
A.  General  Design  Criterion  19.  based  on 
the  use  of  potassium  iodide  tablets.  The 
reliance  on  potassium  iodide  tablets  was 
previously  approved  in  the  safety 
evaluation  for  closure  of  NUREG-0737, 
Item  III.D.3.4,  "Control  Room 
Habitability."  The  calculated  thyroid 
dose  was  previously  23.7  rem  and  the 
revised  dose  is  29.3  rem.  The  revised 
dose  is  still  within  GDC  19  dose  limits. 
Thus  the  thyroid  dose  to  control  room 
operators  is  not  considered  significant. 
The  licensee  has  provided  commitments 
to  upgrade  the  design,  operation,  and 
analyses  to  achieve  a  control  room 
operator  thyroid  dose  based  on  specific 
occupancy  factors  without  reliance  on 
potassium  iodide.  The  licensee's 
changes  in  dose  values  are  primarily  the 
result  of  changes  in  assumptions. 


methodology,  and  calculational 
techniques. 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  the  proposed 
amendments  will  not  increase  the 
probability  or  consequences  of 
,  accidents,  no  changes  are  being  made  in 
the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  involve  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Point  Beach  Nuclear 
Plant,  Units  1  and  2. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  July  2.  1997.  the  staff  consulted  with 
the  Wisconsin  State  official,  Jeff 
Kitzenbuel.  of  the  Wisconsin  Public 
Service  Commission  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 


prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  30,  1996.  as 
supplemented  on  November  26  and 
December  12.  1996.  February  13,  March 
5,  April  2,  April  16.  May  9,  lune  3.  June 
13  (two),  and  June  25,  1997.  which  are 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room. 
The  Gelman  Building,  2120  L  Street. 
NW.,  Washington,  EXi;.  and  at  the  local 
public  document  room  located  at  The 
Lester  Public  Library,  1001  Adams 
Street,  Two  Rivers,  WI  54241. 

Dated  at  Rockville,  Maryland,  this  2nd  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
Linda  L.  Gundnun, 

Project  Manager,  Project  Directorate  III-l, 
Division  of  Reactor  Projects — lU/lV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-17990  Filed  7-3-97;  4:20  pm| 
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NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  July  7,  14,  21,  and  28, 

1997. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  July  7 

There  are  no  meetings  scheduled  for 
the  week  of  July  7. 

Week  of  July  14 — Tentative 

Thursday,  July  1 7 

4:00p.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 

Friday,  July  18 

10:30  a.m. 
Meeting  with  NRC  Executive  Council 
(Public  Meeting)  (Contact:  James  L. 
Blaha.  301-415-1703) 

Week  of  July  21 — Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  July  21. 

Week  of  Jufy  28— Tentative 

There  are  no  meetings  scheduled  for 
the  week  of  July  28. 

The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
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call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
Bill  Hill.  (301)415-1661. 

Additional  Information 

By  a  vote  of  5-0  on  June  27  and  June 
30,  the  Commission  determined 
pursuant  to  U.S.C  552b(e)  and  10  CFR 
Sec.  9.107(a)  of  the  Commission's  rules 
that  "Affirmation  of  Louisiana  Energy 
Services  Petitions  for  Review  of  LBF- 
97-8  (May  1.  1997)"  be  held  on  June  30. 
and  on  less  than  one  week's  notice  to 
the  public. 

*  *        •        *        • 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/SECY/smj/ 
schedule.htm 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington.  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

•  »        •        •        * 

Dated:  July  3,  1997. 
William  M.  Hill.  )r.. 
SECY  Tracking  Officer.  Office  of  the 
Secretary. 
|FR  Doc.  97-18074  Filed  7-7-97;  10:55  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38805;  File  No.  SR-CBOE- 
97-19] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  of  Amendment 
No.  2  of  the  Chicago  Board  Options 
Exchange,  Incorporated;  Amending  the 
Minor  Rule  Violation  Plan  With  Respect 
to  Position  Limit  Fines 

July  1.  1997. 

On  May  8.  1997,  the  Chicago  Board 
Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act") '  a  proposed  rule  change 
to  revise  the  position  limit  summary 
fine  schedule  applied  to  CBOE 


members. 2  Notice  of  the  proposed  rule 
change,  together  with  the  substance  of 
the  proposal,  was  published  in  the 
Federal  Register.  ^  No  comment  letters 
were  received.  The  Exchange 
subsequently  filed  Amendment  No.  2  to 
the  proposal  on  June  12, 1997.''  This 
order  approves  the  proposed  rule 
change,  as  amended. 

I.  Background 

The  proposed  rule  change  will  revise 
the  position  limit  summary  fine 
schedule  in  subsection  (g)(1)(b)  of 
Exchange  Rule  17.50,  the  CBOE's  minor 
rule  violation  plan,  for  violations  in 
member  accounts  and  other  accounts 
that  do  not  qualify  as  non-member 
customer  accounts  under  subsection 
(g)(1)(a)  of  Exchange  Rule  17.50.  The 
proposed  rule  change  also  will  revise 
Interpretation  and  Policy  .01  to  Rule 
17.50  to  conform  the  proposed 
amendment  to  the  fine  schedule.  The 
revisions  result  from  an  Exchange- 
review  of  existing  position  limit 
sanction  levels  at  other  exchanges  to 
ensure  comparative  equality  of  sanction 
levels  between  option  exchanges  and  to 
ensure  that  sanction  levels 
appropriately  fit  the  violative  behavior.^ 

In  addition,  the  proposed  rule  change 
will  redefine  CBOE's  fining  method  for 


'15U.S.C.  §78s(b)(l)(1988). 


'The  proposed  rule  change  was  originally  filed 
on  March  28.  1997.  The  CBOE  submitted 
Amendment  No.  1  to  the  proposed  rule  change  to 
revise  the  review  period  applied  to  multiple 
position  limit  violations  occurring  in  member 
accounU  under  CBOE  Rule  17.50(g)(1)(b)  to  a 
rolling  12  month  review  period,  instead  of  a 
calendar  year  review  period.  The  CBOE  has 
requested  that  the  rolling  12  month  review  period 
not  tiecome  effective  until  three  months  after  SR- 
CBOE-97-19  is  approved  so  that  CBOE  members 
who  may  be  affected  by  the  change  will  have  a 
notice  period  prior  to  the  revisioii.  Letter  from 
Margaret  G.  Abrams,  Senior  Attorney.  CBOE.  to 
Katherine  England.  Esq..  Assistant  Director, 
Division  of  Market  Regulation — Office  of  Market 
Supervision,  dated  May  8.  1997. 

'Securities  Exchange  Act  Release  No.  38619  (May 
13.  1997),  62  FV.  27283  (May  19.  1997). 

*  Amendment  No.  2  will  revise  the  review  period 
for  multiple  position  limit  violations  occurring  in 
the  accounts  of  non-member  customers  under  CBOE 
Rule  17.50(g)(1)(a)  to  a  rolling  twelve  month  review 
period,  instead  of  a  calendar  year  review  period. 
The  CBOE  also  has  requested  that  the  rolling  year 
review  period  in  Amendment  No.  2  not  become 
effective  until  three  months  after  SR-CBOE-97-19 
is  approved  so  that  CBOE  members  who  may  be 
affected  by  the  change  will  have  a  notice  period 
prior  to  the  revision.  Letter  from  Margaret  G. 
Abrams.  Senior  Attorney,  CBOE,  to  Katherine 
England,  Esq..  Assistant  Director,  Division  of 
Market  Regulation— Office  of  Market  Supervision, 
dated  June  12,  1997. 

»  A  subgroup  was  formed  by  the  Exchange's 
Business  Conduct  Committee  ('BCC')  to  review 
position  limit  sanctions.  The  subgroup  included  the 
BCC  chairman,  vice  chairman,  another  B(X 
member,  a  member  firm  representative,  and  five 
other  Exchange  committee  chairmen.  The  subgroup 
met  during  September  through  November  1996.  The 
subgroup's  recommendations  were  approved  by  the 
full  BCC  in  November  1996.  and  by  the  Exchange's 
Board  of  Directors  in  December  1996. 


member  position  limit  summary  fines  in 
Rule  17.50(g)(1)(b)  so  that,  for  the  first 
three  violations  within  any  rolling  12 
month  period.  CBOE  will  treat  a 
member  with  two  consecutive  trade 
dates  of  position  limit  overage  in  the 
same  manner  as  a  member  with  a  single 
trade  date  overage.  For  the  fourth  and 
succeeding  violations  in  any  twelve 
month  period.  CBOE  will  treat  a  two 
consecutive  trade  date  occurrence  as 
two  separate  violations.  The  Exchange 
Staff  will  continue  to  issue  non- 
disciplinary  letters  of  caution  for  the 
first  three  member  violations  in  lieu  of 
a  fine,  so  long  as  the  overage  does  not 
exceed  5%  of  the  applicable  limit.  The 
proposed  rule  change  also  will  allow 
Exchange  staff,  in  its  discretion,  for  the 
third  violation,  to  meet  with  the 
member  during  a  non-disciplinary  staff 
interview,  in  lieu  of  issuing  a  letter  of 
caution. 

The  Exchange  will  continue  to  impose 
a  $1.00  per  contract  position  limit 
summary  fine  for  the  first  through  third 
member  position  limit  violations  when 
the  overage  exceeds  5%  of  the 
applicable  limit  and  the  fourth  through 
sixth  member  position  limit  violations. 
However,  the  proposed  rule  change  will 
establish  fine  levels  of  $2.50  per 
contract  for  the  seventh  through  ninth 
position  limit  violations  and  $5.00  per 
contract  for  the  tenth  and  succeeding 
violations.  By  creating  another  fining 
tier  between  the  $1.00  and  $5.00  per 
contract  levels,  the  Exchange  will  utilize 
a  more  graduated  calculation  of  position 
limit  summary  fines. 

Finally,  CBOE  proposed  to  change  to 
a  rolling  12  month  period  of  review, 
rather  than  a  calendar  year,  for  multiple 
position  limit  violations  occurring  in 
both  member  and  non-member  accounts 
in  subsections  (g)(1)  (a)  and  (b)  of 
Exchange  Rule  17.50  to  implement  a 
1996  recommendation  by  the 
Commission's  Office  of  Compliance 
Inspections  and  Examinations. 

n.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  in  general,  and  in 
particular,  with  Section  6(b)(7)  because 
it  provides  a  fair  procedure  for  the 
disciplining  of  members  and  persons 
associated  with  members  in  that  the 
revisions  to  the  fining  method  for 
member  violations  will  deter  multiple 
violations  and  will  improve  the  minor 
rule  violation  plan  process,  while 
resulting  in  position  limit  summary 
fines  that  are  in  proportion  to  other 
fines  imposed  by  the  CBOE  for 
comparable  rule  violations.  The 
Commission  believes  that  the  proposed 
role  change  provides  a  fair  procedure  for 
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the  disciplining  of  members  and 
persons  associated  with  members  in  that 
it  is  appropriate  to  treat  two  consecutive 
trade  dates  of  position  limit  overage  in 
the  same  manner  as  a  member  with  a 
single  trade  date  overage  for  the  first 
three  violations.  A  member  with  a  two 
consecutive  trade  date  overage  may 
unintentionally  violate  the  position 
limit  on  the  first  trade  date  and,  upon 
becoming  aware  of  the  overage,  begin  to 
take  actirn  to  reduce  the  position. 
Market  conditions  and  the  size  of  the 
overage  may  then  prevent  the  member 
from  reducing  the  overage  until  the  end 
of  the  second  trade  date.  During  the 
initial  three  violations,  issuing  letters  of 
caution  or  conducting  a  staff  interview 
should  educate  a  member  to  avoid 
future  violations.  Thus,  the  Commission 
believes  that  treating  two  consecutive 
trade  date  occurrences  as  one  violation 
is  not  warranted  for  the  fourth  and 
succeeding  violations. 

The  Commission  also  believes  that 
using  a  more  graduated  scale  for 
calculation  of  multiple  position  limit 
summary  fines  may  effectively  deter 
multiple  violations.  By  creating  a  fining 
level  of  $2.50  per  contract  between  the 
$1.00  per  contract  fining  level  and  the 
$5.00  per  contract  fining  level,  the 
proposed  rule  change  will  deter 
multiple  position  limit  violations 
though  the  use  of  increasingly  higher 
fines. 

The  Commission  also  finds  that  using 
a  rolling  12  month  period  of  review, 
rather  than  a  calendar  year,  for  multiple 
position  limit  violations  occurring  in 
member  and  non-member  accounts  will 
deter  repeat  violations.  Using  the  rolling 
12  month  period  tor  calculate  position 
limit  violations  will  prevent  a  firm  from 
repeating  multiple  position  limit 
violations  at  the  end  of  a  calendar  year 
and  continuing  its  position  limit 
violations  through  the  beginning  of  the 
succeeding  calendar  year  without 
incurring  a  fine. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  the  filing  of  the 
proposed  rule  change  in  the  Federal 
Register  to  allow  the  Exchange  to 
review  multiple  position  limit 
violations  occurring  in  non-member 
accounts  under  CBOE  Rule 
17.50(g)(1)(a)  using  the  same  rolling  12 
month  period  used  for  violations 
occurring  in  member  accounts  under 
CBOE  Rule  17.50(g)(1)(b),  without 
further  delay. 

The  Commission  also  believes  that 
Amendment  No.  2  does  not  raise  any 
significant  new  issues  that  require 
public  notice  prior  to  approval  because 


Amendment  No.  2  only  changes  the 
Exchange's  review  period  of  multiple 
position  limit  violations  occurring  in 
non-member  accounts  to  the  same 
rolling  12  month  period  used  for 
violations  occurring  in  member 
accounts  and  no  comments  were 
received  on  the  substance  of  the  original 
proposal.  The  Commission  also  believes 
that  delaying  for  three  months  after  the 
approval  date  of  SR-CBOE-97-19  the 
change  to  the  rolling  12  month  review 
period  for  multiple  position  limit 
violations  will  ensure  that  any  CBOE 
members  have  adequate  notice  prior  to 
the  change  from  a  calendar  year  to  a 
rolling  12  month  period.  Accordingly, 
the  Commission  believes  it  is  consistent 
with  Section  6  of  the  Act  to  approve 
Amendment  No.  2  to  the  proposed  rule 
change  on  an  accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
2.  Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-97-19  and  should  be 
submitted  by  July  30,  1997. 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change,  SR-CBOE-97-19, 
be,  and  hereby  is.  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  97-17940  Filed  7-8-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38804;  File  No.  SR-NASD- 
97-46] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  an  Extension  of  the 
Effectiveness  of  the  NASD's  Excess 
Spread  Rule  Until  Septemt>er  30, 1997 

|uly  1,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").  15  U.S.C.  78s(b)(l), 
notice  is  hereby  given  that  on  July  1 , 
1997.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  hems  I,  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  NASD.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  is 
approving  the  proposal  on  an 
accelerated  basis. 

I.  Self-Regulatory  Organization '• 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend  NASD 
Rule  4613(d)  to  extend  the  effectiveness 
of  its  current  excess  spread  rule 
applicable  to  Nasdaq  National  Market 
("NNM")  securities  through  September 
30.  1997.  The  excess  spread  rule 
applicable  to  NNM  securities  provides 
that  a  registered  market  maker  in  a 
security  listed  on  The  Nasdaq  Stock 
Market  ("Nasdaq")  shall  be  precluded 
from  being  a  registered  market  maker  in 
that  issue  for  twenty  (20)  business  days 
if  its  average  spread  in  the  security  over 
the  course  of  any  full  calendar  month 
exceeds  150  percent  of  the  average  of  all 
dealer  spreads  in  such  issue  for  the 
month.  The  text  of  the  proposed  rule 
change  is  as  follows.  (Additions  are 
italicized;  deletions  are  bracketed.) 


NASD  Rule  4613 
Quotations 


Character  of 


« 17  CFR  200.30-3(a)(12). 


(d)  Reasonably  Competitive 
Quotations 

A  registered  market  maker  in  a 
Nasdaq  National  Market  security  will  be 
withdrawn  as  a  registered  market  maker 
and  precluded  from  re-registering  as  a 
market  maker  in  such  issue  for  20 
business  days  if  its  average  spread  in  the 
security  over  the  course  of  any  full 
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calendar  month  exceeds  150  percent  of 
the  average  of  all  dealer  spreads  in  such 
issue  for  the  month.  This  subparagraph 
shall  not  apply  to  market  makers  in 
Nasdaq  SmallCap  securities. 

(1)  If  a  registered  market  maker  has 
not  satisfied  the  average  spread 
requirement  set  forth  in  this 
subparagraph  (d)  for  a  particular  Nasdaq 
National  Market  security,  its  registration 
in  such  issue  shall  be  withdrawn 
commencing  on  the  next  business  day 
following  the  business  day  on  which  the 
market  maker  was  sent  notice  of  its 
failure  to  comply  with  the  requirement. 
A  market  maker  may  request 
reconsideration  of  the  withdrawal 
notification.  Requests  for 
reconsideration  will  be  reviewed  by  the 
Market  Operations  Review  Committee, 
whose  decisions  are  final  and  binding 
on  the  members.  A  request  for 
reconsideration  shall  not  operate  as  a 
stay  of  the  withdrawal  or  toll  the  twenty 
business  day  period  noted  in 
subparagraph  (d)  above. 

(2)  Grounds  for  requests  for 
reconsideration  shall  be  limited  to 
claims  that  Nadsaq's  calculation  of  the 
market  maker's  average  spread  for  the 
month  was  in  error. 

(3)  This  subparagraph  (d)  shall  be  in 
effect  until  September  30,  1997  [July  1, 
19971. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NASD  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Prior  to  January  20.  1997,  Nasdaq's 
Excess  Spread  Rule  provided  that 
registered  market  makers  in  Nasdaq 
securities  could  not  enter  quotations 
that  exceeded  125  percent  of  the  average 
of  the  three  narrowest  market  maker 
spreads  in  that  issue,  provided, 
however,  that  the  maximum  allowable 
spread  could  never  be  less  than  V*  of  a 
point  ("125%  Excess  Spread  Rule"). 
The  Rule  was  originally  designed  to 
bring  a  measure  of  quality  to  the  Nasdaq 
market  by  preventing  firms  from 
holding  themselves  out  as  market 


makers  without  having  a  meaningful 
quote  in  the  system.  Despite  the 
regulatory  objectives  underlying  the 
rule,  however,  many  market  participants 
believed  the  rule  produced  a  variety  of 
unintended  consequences  that 
undermined  the  integrity  of  Nasdaq. 
Most  notably,  the  SEC  found  in  its  21(a) 
Report  on  the  NASD  and  Nasdaq  that 
"the  interdependence  of  quotes 
mandated  by  the  rule  may  deter  market 
makers  from  narrowing  their  dealer 
spreads,  because,  once  the  spread  is 
tightened,  the  rule  in  some  instances 
precludes  a  market  maker  from 
widening  the  spread  to  earlier  levels. * 
As  a  result  the  SEC  found  that  the 
Excess  Spread  Rule  created  an  economic 
incentive  for  market  makers  to 
discourage  one  another  from  narrowing 
their  quotes,  thereby  interfering  with  the 
"free  flow  of  prices  in  the  market  and 
impedjing]  attempts  by  the  market  to 
reach  the  optimal  competitive  spread."  ^ 
Accordingly,  the  SEC  requested  that  the 
NASD  "modify  the  rule  to  eliminate  its 
undesirable  effects,  or  to  repeal  it."  ^ 

In  response  to  the  SEC's  21(a)  Report, 
the  NASD  submitted  a  proposal  that  was 
approved  by  the  SEC  that  amended  the 
Ebccess  Spread  Rule  on  a  pilot  basis 
through  July  1,  1997.*  Under  the  revised 
Excess  Spread  Rule,  a  registered  market 
maker  in  a  Nasdaq  security  is  precluded 
fit)m  being  a  registered  market  maker  in 
that  issue  for  twenty  business  days  if  its 
average  spread  in  the  security  over  the 
course  of  any  full  calendar  month 
exceeded  150  percent  of  the  average  of 
all  dealer  spreads  in  such  issue  for  the 
month  ("150%  Excess  Spread  Rule").* 


>  See  Appendix  to  Report  Pursuant  to  Section 
21(a)  of  the  Securities  Elxchange  Act  of  1934 
Regarding  the  NASO  and  The  Nasdaq  Stock  Market 
(••21(a)  Report"),  SEC.'  August  8, 1996.  at  p.  98. 

'  Id.  at  p.  99. 

»W. 

*  See  Securities  Exchange  Act  Release  No.  38180 
(January  16, 1997).  62  FR  3725  (••Pilot  Program 
Approval  Order"). 

'On  February  28. 1997.  the  SEC  approved  the 
NASD's  proposal  to  exclude  Nasdaq  Small-Cap 
Securities  irom  the  Excess  Spread  Rule.  This  rule 
change  was  necessary  because,  unlike  with  Nasdaq 
National  Market  securities.  Nasdaq  does  not 
presently  calculate  and  display  through  the  Nasdaq 
system  the  average  spread  of  all  market  makers  in 
a  particular  issue  or  a  comparison  of  the  size  of  an 
individual  market  maker's  quoted  spread  relative  to 
the  average  spread  of  all  market  makers.  Thus. 
Nasdaq  does  not  presently  afford  market  makers  in 
SmallCap  sectirities  with  any  indication  as  to 
whether  they  are  satisfying  the  requirements  of  the 
1 50%  Excess  Spread  Rule.  Market  makers  in 
Nasdaq  National  Market  securities  are  able  to  assess 
whether  they  are  satisfying  the  150%  Excess  Spread 
Rule  on  a  daily  basis  through  use  of  the  "Primary 
Market  Maker  (PMM)  Window"  of  Nasdaq  ' 
Workstation  II.  Under  the  NASD's  instant  proposal. 
Nasdaq  SmallCap  securities  would  continue  to  be 
excluded  from  the  Excess  Spread  Rule.  See 
Securities  Exchange  Act  Release  No.  38354 
(February  28.  1997).  62  FR  11245. 


In  formulating  the  150%  Excess 
Spread  Rule,  Nasdaq  Committees  and 
Nasdaq  staff  felt  that  it  was  important  to 
strike  a  reasonable  balance  between  the 
need  to  eliminate  any  constraints  that 
the  Excess  Spread  Rule  places  on  firms 
to  adjust  their  quotations  and  the  need 
to  avoid  fostering  a  market  environment 
where  registered  market  makers  can 
maintain  inordinately  wide  spreads  and 
still  receive  the  benefits  of  being  a 
market  maker  (e.g.,  affirmative 
determination  exemption  and 
preferential  margin  treatment).  Nasdaq 
also  believed  it  was  critical  to  transform 
the  Excess  Spread  Rule  into  a 
performance  standard  used  to  determine 
market  maker  eligibility,  instead  of  a 
strict  regulatory  requirement  applicable 
to  every  quote  update  in  a  Nasdaq 
security,  violations  of  which  were 
punishable  by  disciplinary  action.  In 
addition,  Nasdaq  believed  it  was 
important  to  eliminate  the  125%  Excess 
Spread  Rule  prior  to  implementation  of 
the  SEC's  order  handling  rules. 
Specifically,  because  Nasdaq  believed 
that  spreads  would  likely  narrow  as  a 
result  of  the  display  of  customer  limit 
orders,  Nasdaq  believed  that  the  average 
of  the  three  narrowest  market  maker 
spreads  would  commensurately  narrow 
after  implementation  of  the  SEC's  rules. 
As  a  result,  Nasdaq  believed  that 
concerns  with  the  interdependence  of 
market  maker  quotations  would  be 
exacerbated  unless  the  rule  was 
amended. 

While  the  Commission  approved  the 
150%  Excess  Spread  Rule  on  a  pilot 
basis,  in  its  approval  order  for  the  new 
rule,  the  SEC  states  that  "(allthough  the 
amended  excess  spread  rule  may  reduce 
some  of  the  anticompetitive  concerns 
outlined  in  the  21(a)  Report,  the 
Commission  believes  that  the 
amendment  *   *   •  may  not  completely 
satisfy  the  NASD's  obligations  under  the 
Commission's  Order  with  regard  to  the 
excess  spread  rule.  Specifically,  it  may 
not  remove  completely  the 
anticompetitive  incentives  for  market 
makers  to  refrain  from  narrowing  quotes 
because  the  market  makers'  quotation 
obligation  continues  to  be  dependent  to 
some  extent  upon  quotations  of  other 
market  makers  in  the  stock."  ^ 

Based  on  experience  with  the  150% 
Excess  Spread  Rule,  the  Nasdaq  Board 
recently  concluded  that  the  Rule  has 
helped  to  ensure  that  market  makers 
maintain  at  least  a  minimal  level  of 
commitment  to  their  issues,  without 
contributing  to  or  fostering  the  same 
unintended  consequences  created  by  the 
former  125%  Excess  Spread  Rule. 

*  Pilot  Program  Approval  Order,  supra  note  4.  62 
FR  at  3726. 
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Accordingly,  the  Nasdaq  Board 
approved  a  resolution  to  implement  the 
150%  Excess  Spread  Rule  for  all  Nasdaq 
securities  on  a  permanent  basis.  On  June 
26,  1997,  the  Board  of  Governors  of  the 
NASD  ratified  the  resolution  adopted  by 
the  Nasdaq  Board.  The  NASD's  filing 
requesting  permanent  approval  of  the 
150%  Excess  Spread  Rule  will  be 
submitted  to  the  Commission  in  the 
very  near  future.  Accordingly,  in  the 
interim  before  the  Commission  has  had 
an  opportunity  to  solicit  comment  and 
take  action  on  the  NASD's  proposal  for 
permanent  approval  of  the  Rule,  the 
NASD  is  proposing  that  the  pilot 
program  for  the  Rule  be  extended  until 
September  30,  1997. 

Nasdaq  and  the  NASD  believes  that 
the  proposed  rule  change  is  consistent 
with  Sections  15A(b)(6),  15A(b)(9), 
15A(b)(ll)  and  llA(a)(l){C)  of  the 
Exchange  Act.  Among  other  things, 
Section  15A(b)(6)  requires  that  the  rules 
of  a  national  securities  association  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and  in 
general  to  protect  investors  and  the 
public  interest.  Section  15A(bO(9) 
provides  that  the  rules  of  the 
Association  may  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  Section 
15A(b)(ll)  empowers  the  NASD  to 
adopt  rules  governing  the  form  and 
content  of  quotations  relating  to 
securities  in  the  Nasdaq  market.  Such 
rules  must  be  designed  to  produce  fair 
and  informative  quotations,  prevent 
fictitious  and  misleading  quotations, 
and  promote  orderly  procedures  for 
collecting  and  distributing  quotations. 
Section  llA(a)(l)(C)  provides  that  it  is 
in  the  public  interest  to,  among  other 
things,  assure  the  economically  efficient 
execution  of  securities  transactions  and 
the  availability  to  brokers,  dealers,  and 
investors  of  information  with  respect  to 
quotations  for  and  transactions  in 
securities.  Specifically,  because  Nasdaq 
and  the  NASD  believe  the  150%  Excess 
Spread  Rule  has  helped  to  ameliorate 
the  adverse  consequences  that  the 
former  125%  Excess  Spread  Rule  had  on 
the  competitiveness  and  independence 
of  quotations  displayed  on  the  Nasdaq 
market,  Nasdaq  and  the  NASD  believe 
the  proposal  to  extend  the  pilot  program 


for  the  Rule  for  an  additional  three 
months  is  consistent  with  the  Exchange 
Act.  In  particular,  Nasdaq  and  the 
NASD  believe  that  the  150%  Excess 
Spread  Rule  promotes  the  integrity  of 
quotations  on  the  Nasdaq  market  and 
enhances  competition  among  market 
makers,  thereby  contributing  to  greater 
market  liquidity,  improved  price 
discovery,  and  the  best  execution  of 
customer  orders.  At  the  same  time, 
while  Nasdaq  'and  the  NASD  believe  the 
150%  Excess  Spread  Rule  has  removed 
a  constraint  on  market  maker  quote 
movements,  Nasdaq  and  the  NASD  also 
believe  that  the  Rule  has  helped  to 
ensure  that  all  registered  market  makers 
are  providing  some  threshold  level  of 
market  making  support  in  their  issues. 
Nasdaq  and  the  NASD  also  believe  that 
the  150%  Excess  Spread  Rule  has 
helped  to  avoid  fostering  a  market 
environment  where  registered  market 
makers  can  maintain  inordinately  wide 
spreads  and  still  receive  the  benefits  of 
being  a  market  maker.  Accordingly,  the 
NASD  and  Nasdaq  believe  that  it  would 
be  consistent  with  all  of  the  above-cited 
sections  of  the  Act  for  the  Commission 
to  approve  an  extension  of  the 
effectiveness  of  the  150%  Excess  Spread 
Rule  for  an  additional  three  months 
while  the  Commission  considers 
permanent  approval  of  the  Rule. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  believes  that  the  proposed 
rule  change  will  not  result  in  any 
biutien  on  competition  that  is  not 
necessary  or  appropriate  in  fiutherance 
of  the  purposes  of  the  Exchange  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Solicitation  of  Cominents 

Interested  persons  are  invited  to 
submit  wi-itten  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  malting  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  f)erson,  other  than 
those  that  may  be  withheld  fi^m  the 
public  in  accordance  with  the 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-97-46  and  should  be 
submitted  by  July  30.  1997. 

rV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  determined  to 
approve  the  extension  of  the  150% 
Excess  Spread  Rule  pilot  until 
September  30,  1997.  As  noted 
previously,  the  Commission  had 
identified  anticompetitive  concerns 
associated  with  the  125%  Excess  spread 
Rule  in  place  prior  to  January  20,  1997. 
The  NASD  has  an  obligation,  pursuant 
to  the  21(a)  Report,  to  eliminate  these 
concerns  on  or  before  August  8,  1997. 
The  Commission,  in  the  Pilot  Program 
Approval  Order,  recognized  that  the 
150%  Excess  Spread  Rule  may  reduce, 
to  some  degree,  the  Commission's 
concerns  regarding  the  125%  Excess 
Spread  Rule.  Although  the  Commission 
has  not  yet  considered  whether  the 
150%  Excess  Spread  Rule  is  sufficient 
to  satisfy  the  NASD's  obligations  under 
the  Conmiission's  Order  on  a  permanent 
basis,  the  Commission  believes  that  the 
current  rule  should  continue  to  operate 
on  a  temporary  basis  while  the  issue  is 
examined.^  Consequently,  an  extension 
will  ensure  that  the  Rule  remains  in 
effect  on  an  uninterrupted  basis  until 
the  Commission  has  had  an  opportunity 
to  fully  evaluate  the  NASD's  permanent 
solution  regarding  the  excess  spread 
rule.* 

In  addition,  the  Commission  believes 
that  the  temporary  rule  can  remain 
limited  to  National  Market  securities. 
Due  to  Nasdaq's  current  systems 
limitations,  market  makers  in  Nasdaq 
SmallCap  securities  are  unable  to 
monitor  compliance  with  the  Rule. 
However,  the  NASD  has  stated  that  it 
anticipates  that  market  makers  in 
Nasdaq  SmallCap  securities  will  be 
subject  to  the  same  excess  spread 
requirements,  if  any,  as  market  makers 
in  Nasdaq  National  Market  securities 
when  a  permanent  resolution  is  reach. 

Acconiingly,  the  Commission  finds 
that  the  NASD's  proposal  is  consistent 
with  Sections  llA  and  ISA  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  applicable  to  the 


'  As  mentioned  in  the  Pilot  Program  Approval 
Order,  one  of  the  alternatives  for  a  permanent 
solution  could  be  elimination  of  the  excess  spread 
rule  in  its  entirety. 

*  As  noted  above,  the  NASD  has  until  August  8. 
1997,  to  comply  virith  this  undertaking. 
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NASD  and,  in  particular.  Sections 
llA(a)(lKC).  15A(b)(6).  15A(b)(9).  and 
15A(b)(ll).  Further,  the  Commission 
finds  good  cause  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  day  of  publication 
in  the  Federal  Register.  In  addition  to 
the  reasons  discussed  above,  the 
Commission  believes  that  accelerated 
approval  of  the  NASD's  proposal  is 
appropriate  given  the  fact  that  the 
proposal  is  a  temporary  extension  of  the 
150%  Excess  Spread  Rule  that  has  been 
in  effect  since  January  1997.  An 
uninterrupted  application  of  the  150% 
Excess  Spread  Rule  for  a  short  period  of 
time  should  be  less  disruptive  to  market 
makers  while  the  NASD  prepares  its 
proposal  regarding  market  maker 
standards.'* 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act, 
that  the  proposed  rule  change  (SR- 
NASD-97-46)  is  approved  through 
September  30,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority  '° 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-17938  Filed  7-8-97;  8:45  ami 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Incorporated  Amending  the 
Surcharge  on  Members  Named  as 
Respondents  in  Arbitration 
Proceedings 

July  1.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),  15  U.S.C.  78s(b)(l).  notice  is 
hereby  given  that  on  June  13. 1997,  the 
National  Association  of  Securities 
Dealers,  Incorporated  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 


'The  Commission  notes  that  a  failure  to  extend 
the  150%  Excess  Spread  Rule  would  result  in  no 
excess  spread  standard  for  Nasdaq  market  makers. 
Without  deciding  that  the  150%  Excess  Spread  Rule 
is  preferable  to  no  excess  spread  standard,  the 
Commission  concludes  that  it  is  not  unreasonable 
to  continue  the  pilot  uninterrupted  for  a  short 
period  to  allow  the  Commission  to  reach  a 
conclusion  on  this  matter. 

>»17  CFR  200.30-3(a)(12). 


("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  Rule  10333  of  the  NASD's  Code 
of  Arbitration  Procediire  ("Code")  to 
increase  the  member  surcharge  on 
arbitration  matters  and  to  further 
graduate  the  rate  of  member  surcharges 
to  reflect  more  closely  the  costs 
associated  with  resolving  controversies 
involving  varying  amounts  in  dispute. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Background  and  Introduction 

In  January  1996,  the  NASD's 
Arbitration  Policy  Task  Force  ("Task 
Force")  released  its  report  on  Securities 
Arbitration  Reform.  The  Task  Force's 
report  made  numerous 
recommendations  to  improve  the 
arbitration  process.  Some  of  the 
recommendations,  such  as  early 
appointment  of  arbitrators  and  selection 
of  arbitrators  by  a  list  selection  method, 
involve  significant  changes  in  the  way 
NASD  Regulation's  Office  of  Dispute 
Resolution  ("Office")  administers 
arbitration  cases  and  their 
implementation  will  result  in  significant 
increases  in  cost.  Other 
recommendations,  including  increased 
arbitrator  compensation,  also  involve 
significant  increases  in  cost. 

Since  the  report  was  released,  NASD 
Regulation  has  been  engaged  in  a  major 
effort  to  implement  the  numerous  Task 
Force  reconunendations.  In  addition. 


the  Office  has  other  initiatives 
underway  to  improve  the  arbitration 
process,  such  as  improving  case 
processing  and  administration  by, 
among  other  things,  upgrading  its 
computerized  case  tracking  system  and 
hiring  additional  staff.  Finally,  the 
growth  rate  in  NASD  Regulation's 
arbitration  case  load  over  the  last  ten 
years,  and  the  increasing  length  and 
complexity  of  arbitration  cases,  are 
generating  additional  cost  pressures  on 
the  Office  in  its  continuing  efforts  to 
meet  the  needs  of  users  of  the  dispute 
resolution  service.^ 


Operating  Costs.  The  Office's 
arbitration  service  has  never  been  self- 
funding.  The  revenues  generated  from 
filing  and  hearing  session  fees  and, 
more  recently,  the  member  surcharge, 
have  never  covered  more  than 
approximately  70  percent  of  the 
arbitration  service's  operating  costs. 
Originally  a  voluntary  program  that 
handled  a  few  hundred  cases  each  year, 
the  arbitration  service  now  handles 
more  than  6,000  cases  annually.  Since 
its  inception,  the  NASD  has  subsidized 
a  large  portion  of  the  cost  out  of  revenue 
obtained  from  members  through  the 
general  assessment  on  member  income. 
As  the  number  of  cases  has  grown  and 
the  cost  and  complexity  of  arbitration 
proceedings  have  increased,  NASD 
Regulation  has  sought  to  increase  the 
fees  charged  to  the  users  of  the  service 
and  to  reduce  the  general  assessment 
subsidy  in  order  to  shift  the  costs  of  the 
program  to  the  service  users. 

Among  its  recent  initiatives,  the 
Office  also  has  begun  to  appoint 
arbitrators  earlier  in  the  process,  one  of 
the  Task  Force's  recommendations.  In 
addition,  list  selection  of  arbitrators  will 
be  implemented  in  1998  (subject  to  SEC 
approval),  and  updating  the  Office's 
arbitration  case  tracking  system  is  in 
progress.  The  costs  of  these  initiatives 
and  others  are  increasing  operating 
expenses  significantly.  For  example,  in 
1996,  the  costs  of  the  dispute  resolution 
program  exceeded  revenue  by  SI  1.3 
million.  The  revenue  shortfall  is 
expected  to  reach  $20.0  million  in  1997, 
a  77  percent  increase.  After 
incorporating  planned  increases  in 
arbitrator  compensation,  the  revenue 
shortfall  is  projected  to  be  $25.0  million 
in  1998,  a  121  percent  increase  over 
1996.2 


'  The  number  of  cases  filed  with  NASD 
Regulation's  Office  of  Dispute  Resolution  in  the  first 
three  months  of  1997  is  up  15  percent  over  the  same 
period  in  1996.  The  number  of  cases  filed  has  risen 
from  2.886  in  1987  to  an  estimated  6.356  for  1997 
based  on  the  number  filed  in  the  first  three  months, 
a  120  percent  increase. 

2  See  Exhibit  2  to  the  rule  filing. 
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Development  of  Proposed  Fee  Increases 

As  a  result  of  the  continuing  growth 
of  the  program  and  the  operating  losses, 
NASD  Regulation  determined  that 
changes  to  the  funding  mechanisms 
were  necessary.  In  order  to  ensure  that 
the  changes  were  appropriate  to  the 
goals  of  the  program  and  fair  to  its  users, 
NASD  Regulation  established  guidelines 
for  fee  increases  and  analyzed  the 
program  to  identify  the  cost  of  each 
service.^  In  addition,  to  support  a  shift 
in  the  source  of  member  financial 
support  from  general  assessment 
revenue  to  user  fees,  NASD  Regulation 
identified  the  member  users  of  the 
program. 

Guidelines  for  Proposed  Fee 
Increases.  In  developing  the  proposed 
rule  change,  NASD  Regulation 
identified  several  important  principles 
to  guide  its  decisions  on  the  appropriate 
fees  for  the  arbitration  service  it 
provides: 

•  The  current  ratio  of  public  investor 
fees  to  member  fees  should  remain  the 
same.  Currently  public  investors  pay 
approximately  26  percent  of  the 
arbitration  service  fees  and  members 
pay  74  percent. 

•  The  fees  should  not  create  a 
financial  barrier  to  prevent  a  public 
investor  fi'om  seeking  arbitration.  The 
maximum  fee  charged  to  public 
investors  should  not  exceed  the  direct 
costs  of  providing  the  service. 

•  The  cost  for  a  public  investor  to  file 
a  case  in  arbitration  (the  filing  fee  plus 
hearing  session  deposit  fee)  should  not 
exceed  the  cost  to  the  member  named  in 
the  arbitration  (the  member  surcharge). 

The  revenue  contribution  plan 
should,  to  the  extent  possible,  impose 
costs  on  member  firms  and  associated 
persons  who  use  the  program. 

•  Any  fee  increases  should  be 
allocated  to  reducing  the  revenue 
shortfall  for  the  arbitration  service 
alone.  Additional  fee  increases  to  cover 
revenue  shortfalls  for  other  dispute 


'  The  NASD  Regulation  Board  of  Directors  formed 
a  Subcommittee  on  Arbitration  Fees  to  examine  the 
current  revenue,  cost  and  fee  structure  and 
recommend  changes.  The  Subcommittee  was 
composed  of  three  public  members  (]ames  E. 
Burton,  CalPERS;  Etoimie  Guiton  Hill,  Times-Mirror 
Corp.;  and  William  S.  Lapp,  Esq.,  Lapp,  Laurie, 
Libra,  Abramson  &  Thomson,  board  member  of  the 
Public  Investors  Arbitration  Bar  Association  and 
member  of  NASD  Regulation's  National  Arbitration 
and  Mediation  Committee  (NAMC)  and  three 
securities  industry  members  (Raymond  E. 
Wooldridge.  Southwest  Securities  Group.  Inc., 
NAMC  member  and  Chairman  of  NAMC's  Finance 
Subcommittee,  and  former  member  of  NASD 
Regulation's  Board  of  Directors:  Philip  S.  Cottone. 
Rutherford,  Brown  &  Catherwood.  Inc.,  Chairman  of 
NAMC  and  former  member  of  NASD  Regulation's 
Board  of  Directors;  and  O.  Ray  Vass,  Merrill,  Lynch, 
Pierce,  Fenner  &  Smith,  Inc..  member  of  NASD 
Regulation's  Membership  Committee). 


resolution  programs  and  indirect 
operating  costs  may  be  developed  in  the 
future. 

Member-Users  of  Dispute  Resolution 
Services.  In  addition,  1996  case  volume 
was  analyzed  to  obtain  a  profile  of  the 
users  of  arbitration  services  and  to 
project  the  impact  of  future  fee  changes 
upon  member  firms.  This  analysis 
revealed  that  only  753  firms  (14  percent) 
out  of  approximately  5,500  NASD 
member  firms  used  arbitration  services. 
Of  these  753  firms,  88  firms  (12  percent) 
accounted  for  over  50  percent  of  the 
case  volume.  Each  of  these  88  firms 
reported  revenues  in  excess  of  $100 
million  on  their  FOCUS  filings.  In 
contrast,  firms  that  reported  revenues  of 
less  than  $500,000  accounted  for  only  9 
percent  of  NASD  member  firms  and 
represented  less  than  3  percent  of  the 
total  projected  case  load.  Thus,  a  small 
number  of  large  firms  are  involved  in 
more  than  50  percent  of  all  arbitration 
cases.  NASD  Regulation  considers  these 
firms  to  be  the  primary  and  most 
frequent  member  users  of  the  service 
and,  therefore,  believes  it  is  appropriate 
for  any  fee  changes  to  shift  member 
costs  from  general  revenues  to  these 
member  users.  The  proposed  rule 
changes,  including  the  changes  to  the 
memtjer  surcharge  proposed  in  another 
rule  filing,  accomplish  this  goal. 

General  Description  of  Proposed  Fee 
Increases 

In  view  of  the  foregoing,  and  in 
conjunction  with  proposed  increases  in 
filing  fees  and  hearing  session  deposits 
as  set  forth  in  a  separate  rule  filing,  * 
NASD  Regulation  is  proposing  to  amend 
the  surcharge  assessed  on  members  who 
are  named  as  respondents  in  arbitration 
proceedings  ^  to  fund  implementation  of 
the  Task  Force's  recommendations  and 
other  initiatives  to  improve  the 
arbitration  services  administered  by  the 
OfBce.  The  changes,  taken  together,  will 
maintain  the  current  ratio  of  fimding  of 
the  arbitration  services  between 
customers  and  members  while  limiting 
the  increases  in  filing  fees  and  hearing 
deposits  for  customers.  This  will 
continue  to  encourage  the  use  of  the 
arbitration  service  while  limiting  the 
cost  to  the  users  of  the  program  to  an 
amoiuit  less  than  the  direct  costs  of 
providing  the  service. 


*  The  NASD  also  submitted  a  proposed  rule 
change  to  amend  Rules  10205  and  10332,  fees  and 
hearing  session  deposits  for  disputes  between 
public  investors  and  members  and  between 
members  or  associated  persons  and  other  members 
or  associated  persons. 

*  The  member  surcharge  is  also  imposed  on 
members  where  an  associated  person  of  the  member 
is  named;  however,  there  is  only  one  surcharge 
imposed  on  each  member  in  each  case. 


NASD  Regulation  estimates  that  the 
combination  of  increases  in  member 
fees  will  generate  $8.4  million  in 
additional  revenues  (71  percent  of  total 
additional  revenues  to  be  generated  by 
all  fee  changes  proposed  in  this  and 
other  filings).  Overall,  NASD  Regulation 
expects  that  all  of  the  proposed  fee 
changes  on  both  members  and  public 
investors  will  generate  approximately 
$12  million  in  additional  revenue.  Even 
with  this  additional  revenue,  the  Office 
will  continue  to  inciu  operating  losses 
of  more  than  $13  million.^ 

Proposed  Increases  in  Member 
Surcharge 

NASD  is  proposing  to  amend  the 
surcharge  schedule  to  add  brackets  ^  and 
substantially  increase  the  surcharge  for 
the  upper  brackets.  Under  the  current 
rule  there  are  five  brackets  with 
svm:harges  from  $100  to  $500.  Under  the 
proposed  new  schedule  there  will  be  12 
brackets  with  siucharges  starting  at  $150 
for  cases  of  $2,500  or  less,  up  to  $3,600 
for  cases  exceeding  $10,000,000.  The 
addition  of  the  new  brackets  and  the 
graduation  of  the  surcharge  from  the 
smallest  case  to  the  largest  will  cause 
the  members'  share  of  the  costs  of  the 
arbitration  service  to  be  assessed  upon 
the  members  who  actually  use  the 
process  in  proportion  to  tiieir  financial 
involvement  and  exposure  in  the 
process. 

The  proposed  rule  change  also 
replaces  "Arbitration  Department"  with 
"Director  of  Arbitration"  in  Rule 
10333(a)  of  the  Code.  In  addition,  the 
proposed  rule  change  adds  section  (c)  to 
Rule  10333  of  the  Code  to  state  that  if 
the  dispute,  claim,  or  controversy  does 
not  involve,  disclose,  or  specify  a 
money  claim,  the  surcharge  shall  be 
$1,200  or  such  greater  or  lesser  amount 
as  the  Director  of  Arbitration  or  the 
panel  of  arbitrators  may  require,  but 
cannot  exceed  the  maximum  amount  in 
the  schedule. 

NASD  Regulation  intends  to  make  the 
proposed  rule  change  effective  on  July 

1.  1997. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(5)  of 
the  Act  *  in  that  the  proposed  rule 
change  provides  for  the  equitable 
allocation  of  reasonable  charges  among 
members  using  the  Association's 
arbitration  facility  because  it  further 


•  See  Exhibit  3  to  the  rule  filing. 

'  Fees  are  based  on  the  amount  in  dispute:  a  range 
of  amounts  in  dispute  (e.g..  S50,000.01  to  SIOO.OOOJ 
to  which  a  particular  fee  applies  is  referred  to  as 
a  bracket 

•15U.S.C  780-3. 
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graduates  the  fee  schedules  and  requires 
member  firm  users  to  absorb  a 
reasonable  share  of  the  costs  of 
operating  the  arbitration  service. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ril.  Date  of  Effectiveness  of  the 
Prxjposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  proposed  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)  of  the  Act  and  subparagraph 
(e)  of  Rule  19b-4  thereunder,  in  that  the 
proposal  constitutes  a  change  to  a  fee 
which  the  NASD  imposes  on  its 
members.  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington,  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-40  and  should  be 
submitted  by  July  30,  1997. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-17939  Filed  7-a-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38806;  File  No.  SR-PCX- 
97-19] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  Relating  to  Its  Specialist 
Evaluation  Program 

July  1,  1997. 
I.  Introduction 

On  May  29,  1997,  the  Pacific 
Exchange,  Inc.  ("PCX"  or  "Exchange") 
submitted  to  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
extend  its  specialist  evaluation  pilot 
program  for  an  additional  six  months, 
until  January  1,  1998,  and  make  certain 
amendments  to  the  pilot. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38712  (June 
3. 1997),  62  FR  31857  Oune  11,  1997). 
No  comments  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change  on  an  accelerated 
basis. 

n.  Description 

On  October  1,  1996,  the  Commission 
approved  a  nine-month  pilot  program 
for  the  evaluation  of  PCX  equity 
specialists.'  The  exchange  is  now 


proposing  to  extend  the  pilot  program 
for  an  additional  six  month  period,  until 
January  1,  1998.  The  Exchange 
represented  that  the  reason  for  the 
extension  is  to  allow  it  more  time  to 
evaluate  the  impact  of  the  SEC's  new 
order  handling  rules  on  the  performance 
criteria.''  During  the  extension  of  the 
pilot,  the  Exchange  has  represented  that 
it  will  determine  an  appropriate  overall 
passing  score  and  individual  passing 
scores  for  each  criterion  used  in  the 
pilot  program. 

In  addition,  the  Exchange  proposes  to 
implement  for  use  in  the  evaluation 
program,  beginning  with  the  third 
quarter  review  period  of  1997  (i.e.,  the 
quarter  beginning  July  1,  1997),  certain 
programming  changes  requested  by  the 
Commission  in  its  October  1,  1996  order 
approving  the  pilot  program. 
Specifically,  the  Commission  requested 
that  the  Exchange  reprogram  its  systems 
so  that  the  following  criteria  are 
calculated  using  the  NBBO  instead  of 
the  primary  market  quote:  Trading 
Between  the  Quote,  Book  Display  Time, 
and  Quote  Performance  (Equal  or  Better 
Quote  Performance  and  Better  Quote 
Performance).  The  description  of  these 
performance  criteria  will  be  modified  as 
follows: 

Trading  Between  the  Quote  ^ 

"Trading  Between  the  Quote" 
currently  measures  the  number  of 
market  and  marketable  limit  orders  that 
are  executed  between  the  best  primary 
market  bid  and  offer.  For  this  criterion 
to  count  toward  the  overall  evaluation 
score,  ten  orders  or  more  must  have 
been  executed  during  the  quarter  in 
which  the  specialist  is  being  evaluated. 
If  less  than  ten  orders  are  executed,  this 
criterion  will  not  be  counted  and  the 
rest  of  the  evaluation  criteria  will  be 
given  more  weight. 

When  a  market  or  marketable  limit 
order  is  executed,  the  execution  price  is 
compared  to  the  primary  market  bid  and 


'15  U.S.C  78s(b)(l). 

2  17CFR240.19b-4. 

'  Prior  to  the  adoption  of  the  pilot  program.  PCX 
Rule  5.37(a)  provided  that  the  Exchange's  Equity 
Allocation  Committee  ("EAC")  evaluate  all 
registered  specialists  on  a  quarterly  basis  and  that 
each  specialist  receive  an  overall  evaluation  rating 
l>ased  on  three  criteria  of  specialist  performance:  (1) 
Specialist  Evaluation  Questionnaire  Survey 
( "Questionnaire")  (45%  of  overall  score);  (2) 
SCOREX  Limit  Order  Acceptance  Performance 
(10%);  and  (3)  National  Market  System  Quote 
Performance  (45%).  See  PSE  Rule  5.37  (July  1995). 

The  pilot  program  modifies  Rule  5.37(a)  by 
adding  three  new  criteria  of  performance  and 
eliminating  one  performance  criterion.  The  new 
criteria  are:  (1)  Executions  (50%)  (itself  consisting 
of  four  criteria:  (a)  Turnaround  Time  (15%);  (b) 
Holding  Orders  Without  Action  (15%);  (c)  Trading 
Between  the  Quote  (10%);  and  id)  Executions  in 
Size  Greater  Than  BBO  (10%));  (2)  Book  Display 
Time  (15%);  and  (3)  Post-1  p.m.  Parameters  (10%). 
The  pilot  eliminates  the  SCOREX  Limit  Order 


Acceptance  Performance  criterion.  Further,  the 
pilot  adds  more  questions  to  the  Questionnaire,  and 
reduces  its  weight  from  45%  to  15%  of  the  overall 
score.  Finally,  the  National  Market  System  Quote 
Performance  criterion  (renamed  Quote  Performance 
under  the  pilot)  has  been  amended  to  include 
within  it  a  submeasure  for  tjettering  the  quote  (each 
of  the  two  submeasures  is  accorded  a  weight  of  5% 
of  the  overall  score).  For  a  more  detailed 
description  of  the  performance  criteria  utilized  in 
the  PCX's  pilot  program,  see  Securities  Exchange 
Act  Release  No.  37770  (October  1,  1996),  61  FR 
52820  (October  8,  1996)  (File  No.  SR-PSE-96-28). 
See  also  generally  PCX  Rule  5.37  (description  of  the 
standards  and  procedures  applicable  to  the  EAC's 
evaluation  of  specialists). 

*  See  Securities  Exchange  Act  Release  No. 
37619A  (September  6,  1996),  61  FR  48290 
(September  12.  1996)  (File  No.  S7-30-95). 

'  "Trading  Between  the  Quote"  is  one  of  the  four 
criteria  which  together  constitute  the  "Executions" 
criterion.  See  supra  note  3. 
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offer.  The  specialist  will  be  awarded 
points  based  on  the  percentage  of  orders 
the  specialist  receives  that  are  executed 
between  the  primary  market  bid  and 
offer.  If  the  execution  price  falls 
between  the  primary  market  bid  and 
offer,  the  trade  is  counted  as  one  that 
traded  between  the  quote  at  the  time  of 
execution.  Each  time  a  trade  is 
executed,  the  primary  market  quote  will 
be  noted.  If  the  spread  of  that  quote  is 
two  or  more  trading  fractions  apart,  that 
trade  will  count  as  one  eligible  for  the 
comparison  of  the  execution  price  to  the 
quote. 

The  Exchange  is  now  proposing  to 
continue  using  this  criterion,  but  to 
replace  references  to  the  "primary 
market  bid  and  offer' '  with  references  to 
the  "NBBO," 

Book  Display  Time 

This  criterion  calculates  the 
percentage  of  book  shares  at  the  best 
price  in  the  book  that  is  displayed  in  the 
specialist's  quote,  by  symbol,  and  the 
duration  of  time  that  each  percentage  is 
in  effect.  This  criterion  rates  the  P/ 
COAST  book  displayed  100%  of  the 
time.  The  sizes  of  all  open  buy  limit 
orders  at  the  best  price  for  the  symbol 
in  the  specialist's  book  are  totaled  and 
compared  to  the  bid  size  quote.  The 
sizes  of  all  open  sell  limit  orders  at  the 
best  price  for  the  symbol  in  the  book  are 
totaled  and  compared  to  the  offer  size 
quote.  This  will  be  done  for  each 
symbol  traded  by  the  specialist,  but  only 
for  those  orders  within  the  primary 
market  quote.  Limit  orders  in  the  book 
that  were  priced  beyond  the  primary 
market  quote  will  not  be  included;  they 
will  not  be  executed  until  they  reach  the 
price  in  the  primary  market  quote,  so 
the  specialist  should  not  be  required  to 
cover  them  in  his  (her)  quote  sizes. 

The  Exchange  is  now  proposing  to 
continue  using  this  criterion,  but  to 
replace  references  to  the  "primary 
market  bid  and  offer"  to  references  to 
the  "NBBO," 

Quote  Performance 

This  criterion,  on  which  10%  of  each 
specialist  evaluation  is  based,  consists 
of  two  submeasures:  (a)  Equal  or  Better 
Quote  Performance;  and  (h)  Better  Quote 
Performance. 

Equal  or  Better  Quote  Performance 
calculates  for  each  issue  traded,  the 
percentage  of  time  in  which  a 
specialist's  bid  or  offer  is  equal  to  or 
better  than  the  primary  market  quote 
with  a  500  share  market  size  or  the 
primary  market  size,  whichever  is  less, 
with  a  200  share  minimum. 

Better  Quote  Performance  calculates 
for  each  issue  traded,  the  percentage  of 
time  in  which  a  specialist's  bid  or  offer 


is  better  than  the  primary  market  quote 
with  a  500  share  market  size  or  the 
primary  market  size,  whichever  is  less, 
with  a  200  share  minimum.  The 
Exchange  is  proposing  to  continue  using 
this  criterion,  but  to  replace  references 
to  the  "primary  market  bid  and  offer" 
with  references  to  the  "NBBO," 
In  addition,  the  Exchange  has 
represented  that  it  will  submit  a 
proposed  rule  change  with  the 
Commission  pursuant  to  rule  19b-4 
under  the  Act^  by  November  15,  1997 
that  will  specify  an  overall  passing  score 
for  the  performance  evaluation  and 
individual  passing  scores  for  each 
criterion,  as  well  as  a  request  to  further 
extend  the  pilot  beyond  January  1,  1998, 

m.  Discussion 

The  Commission  believes  that 
specialists  play  a  crucial  role  in 
providing  stability,  liquidity,  and 
continuity  to  the  trading  of  stocks. 
Among  the  obligations  imposed  upon 
specialists  by  the  Exchange,  and  by  the 
Act  and  the  rules  promulgated 
thereunder,  is  the  maintenance  of  fair 
and  orderly  markets  in  their  designated 
securities,^  To  ensure  that  specialists 
fulfill  these  obligations,  it  is  important 
that  the  Exchange  conduct  effective 
oversight  of  their  performance.  The 
PCX's  specialist  evaluation  program  is 
critical  to  this  oversight. 

In  its  order  initially  approving  the 
specialist  evaluation  pilot  program,'  the 
Commission  asked  the  Exchange  to 
monitor  the  effectiveness  of  the 
amended  program.  Specifically,  the 
Commission  requested  information 
about  the  number  of  specialists  who  fell 
into  the  bottom  10%  of  all  registered 
specialists  on  their  respective  trading 
floors  in  the  overall  program,  whether 
they  subsequently  appeared  before  the 
EAC,  and  any  restrictions  placed  upon, 
or  further  action  taken  against,  such 
specialists.  The  Commission  also 
requested  information  as  to  the  number 
of  specialists  who  appeared  before  the 
EAC  as  a  result  of  scoring  in  the  bottom 
10%  in  any  two  out  of  four  consecutive 
quarterly  evaluations,  whether  any 
restrictions  were  imposed  on  such 
specialists,  and  the  results  of  any  formal 
proceedings  that  were  initiated  against 
them. 

In  May  1997,  the  PCX  submitted  to 
the  Commission  its  monitoring  report 
regarding  its  specialist  evaluation  pilot 


program.  The  report  descrit)es  the  PCX's 
experience  with  the  pilot  program 
during  the  initial  two  quarters  of  its 
operation  (j.e,,  the  fourth  quarter  of 
1996  and  the  first  quarter  of  1997),  In 
terms  of  the  overall  scope  of  the 
program,  the  Commission  continues  to 
believe  that  the  objective  measures, 
together  with  the  floor  broker 
questionnaire,  should  generate 
sufficiently  detailed  information  to 
enable  the  Exchange  to  make  accurate 
assessments  of  specialist  performance. 
In  this  regard,  the  increased  emphasis 
on  objective  criteria  under  the  pilot  has 
been  useful  in  identifying  how  well 
specialists  carry  out  certain  aspects  (i.e., 
timeliness  of  execution,  price 
improvement,  and  market  making 
quality)  of  their  responsibilities  as 
specialists. 

However,  in  the  order  initially 
approving  the  PCX's  pilot  program,  the 
Commission  expressed  its  concerns 
about  approving  a  specialist  evaluation 
program  that  contains  objective 
performance  criteria  calculated  using 
the  primary  market  quote.  The 
Commission  believed  that  such  criteria 
were  more  appropriately  calculated 
based  on  the  NBBO.  The  Exchange  now 
proposes  to  amend  the  pilot  program, 
beginning  with  the  third  review  period 
of  1997,  to  utilize  the  NBBO  instead  of 
the  primary  market  quote  in  the  Trading 
Between  the  Quote,  Book  Display  Time, 
and  Quote  Performance  criteria.  The 
Commission  believes  that  the  NBBO  is 
a  more  appropriate  standard  in  this 
context  in  that  it  will  enable  the 
Exchange  to  gauge  the  performance  of 
PCX  specialists  in  comparison  with 
their  competitors  not  only  in  the 
primary  market,  but  in  the  national 
market  system  as  a  whole.^  The 
Commission  finds  that  the  PCX's 
proposal  is  responsive  to  the 
Commissions  request  for  such  an 
amendment. 

Further,  the  Commission  has  stated 
previbusly  that  tnie  relative 
performance  standards  are  the 
preferable  means  to  evaluate  the 
comparative  performance  of  specialists 
on  a  national  securities  exchange. '° 
Moreover,  the  Commission  also  has 


•17CFR240.19b-4 

'Rule  llb-1.  17CFR240.nb-l;PSErule5.299f). 

*  For  a  description  of  the  Commission's  rationale 
for  initially  approving  the  PCX's  adoption  of  its 
specialist  evaluation  pilot  program,  see  Securities 
Exchange  Act  Release  No.  37770,  supra  note  3,  The 
discussion  in  the  aforementioned  order  is 
incorporated  by  reference  into  this  order. 


'  The  Exchange's  use  of  the  primary  market  quote 
in  these  three  measures  did  not  allow  for  such 
comparisons  to  be  made  in  instances  where  the 
primary  market  quote  is  not  equal  to  the  NBBO.  See 
Id.  at  n.l6. 

'"By  relative  performance  standards  the 
Commission  means  standards  thai  automatically 
subject  specialists  thai  fall  below  a  predetermined 
threshold  of  performance  lo  a  special  performance 
review  by  the  appropriate  exchange  authority.  See 
Securities  Exchange  Act  Release  No.  28843 
(February  1.  1991).  56  FR  5040  (February  7.  1991): 
Division  of  Market  Regulation.  The  October  1987 
Market  Break  Report  (Februarv  19881  at  xvii  and  4- 
28  to  4-29. 
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stated  that  an  effective  evaluation 
program  should  subject  specialists  who 
meet  minimum  performance  levels  on 
the  overall  program,  but  need  help  or 
guidance  in  improving  their 
performance  in  a  particular  area,  to 
review.  While  the  PCX's  specialist 
evaluation  program  subjects  those 
specialists  falling  into  the  bottom  10% 
of  all  specialists  on  his  or  her  trading 
floor  to  review  by  the  EAC,  it  does  not 
set  a  minimum  performance  level  on  the 
overall  program.  In  addition,  the 
Exchange  has  not  established  minimum 
performance  standards  for  individual 
performance  criteria.  However,  the 
Commission  notes  that  the  Exchange 
has  represented  that  it  will  establish  an 
overall  passing  score  for  the  evaluation 
program  as  well  as  individual  passing 
scores  for  each  performance  measure 
during  the  course  of  the  pilot. 

Accordingly,  the  Commission  believes 
that  it  is  appropriate  to  extend  the 
current  pilot  program  for  an  additional 
six-month  period,  until  January  1,  1998. 
This  six-month  period  will  allow  the 
Exchange  to  respond  to  the 
Commission's  continuing  concerns  with 
the  PCX's  specialist  evaluation  program. 
Moreover,  the  Commission  expects  the 
Exchange  to  conduct  an  ongoing 
examination  of  the  parameter  ranges 
and  corresponding  points  allotted  under 
each  criterion  to  ensure  that  they 
continue  to  be  set  at  appropriate  levels. 

The  Commission  therefore  requests 
that  the  PCX  submit  by  November  15, 
1997  a  proposed  rule  change  pursuant 
to  Rule  19b— 4  to  revise  the  pilot  to 
adopt  a  passing  score  for  the  overall 
performance  evaluation  and  each 
criterion  thereof.  This  proposed  rule 
change  also  should  include  any 
proposal  by  the  PCX  is  extend  the  pilot 
beyond  January  1.  1998. 

In  addition,  the  Commission  requests 
that  the  PCX  submit  a  report  to  the 
Commission,  by  November  15,  1997, 
describing  its  continuing  experience 
with  the  pilot.  At  a  minimum,  this' 
report  should  contain  data,  for  the 
second  and  third  quarters  of  1997,  on  (1) 
the  number  of  registered  specialists  who 
scored  in  the  bottom  10%  of  all 
registered  specialists  on  his  or  her 
trading  floor  in  the  overall  program;  (2) 
the  number  of  specialists,  who,  as  a 
result  of  scoring  in  the  bottom  10%  in 
any  one  quarterly  evaluation,  appeared 
before  the  EAC,  and  the  type  of 
restrictions  that  were  imposed  on  such 
specialists  (i.e.,  restriction  on  new 
allocations  or  acting  as  an  alternate 
specialist),  or  any  further  action  was 
taken  against  such  specialists;  (3)  the 
number  of  specialists  who,  as  a  result  of 
scoring  in  the  bottom  10%  in  any  two 
out  of  four  consecutive  quarterly 


■  evaluations,  appeared  before  the  EAC, 
whether  any  restrictions  were  imposed 
on  such  specialists,  and  whether  formal 
proceedings  were  initiated  against  such 
sp>ecialists;  and  (4)  the  number  of 
specialists  for  who  formal  proceedings 
were  initiated,  the  results  of  such 
proceedings,  including  a  list  of  any 
stocks  reallocated  from  a  particular  unit. 

The  Commission  notes  that  the 
Exchange's  pilot  program  only  modifies 
the  performance  criteria  of  Rule  5.37(a). 
Consequently,  the  Commission  expects 
the  EAC  to  continue  to  evaluate  the 
performance  of  specialists  during  the 
pilot  period  in  accordance  with  the 
standards  and  procedures  found  in  the 
PCX  rules." 

For  the  reasons  discussed  above,  the 
Commission  finds  that  the  PCX's 
proposal  to  extend  its  pilot  program  is 
consistent  with  the  requirements  of 
Sections  6(b)  and  11  of  the  Act  '^  and 
the  rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange.  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Section  6(b)(5) 
requirement  that  the  rules  of  an 
exchange  he  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.'^ 

Further,  the  Commission  finds  that 
the  proposal  is  consistent  with  Section 
11(b)  of  the  Act  ^*  and  Rule  llb-1 


<i  In  this  regard,  all  specialists  falling  within  the 
bottom  10%  of  specialists  on  their  respective  floors 
in  any  review  period  are  required  to  meet  with  the 
EAC  See  also  PCX  Rule  5.37  (standards  applicable 
to  specialists  falling  into  the  bottom  10%  in  any 
two  out  of  four  review  periods,  including  those 
pertaining  to  the  initiation  of  formal  reallocation 
proceedings).  Moreover,  PCX  Rule  5.36(d). 
Commentary  03  requires  that  all  specialists  falling 
into  the  bottom  10%  in  a  review  period  must  be 
precluded  from  acting  as  alternate  specialists  until 
their  ranking  rises  above  the  bottom  10%,  unless 
the  EAC  determines  otherwise.  In  addition.  PCX 
Rule  5.37(b).  Commentary  .01  requires  that  all  such 
specialists  shall  not  be  eligible  for  new  allocations 
until  their  ranking  rises  above  the  bottom  10%; 
however,  the  EAC  may  make  exceptions  if  there  are 
sufficient  mitigating  circumstances. 

As  also  noted  in  the  Commission's  order 
approving  the  latter  restriction,  ftndings  of 
"mitigating  circumstances"  should  not  be  routine, 
but  should  remain  the  exception  and  be  made  only 
when  appropriately  warranted.  See  Securities 
Exchange  Act  Release  No.  37326  (June  19.  1996),  61 
FR  32875  Oune  25,  1996)  (File  No.  SR-PSE-96-13). 
Consequently,  the  Commission  expects  that 
appropriate  action  in  accordance  with  PCX  rules 
will  be  taken  with  regard  to  those  specialists  falling 
into  the  botton  10%. 

"  15  U.S.C  78f(b)  and  78k. 

>s  In  approving  this  rule  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  §  78c(f). 

"  15  U.S.C  78k(b). 


thereunder  which  allow  securities 
exchanges  to  promulgate  rules  relating 
to  specialists  in  order  to  maintain  fair 
and  orderly  markets  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  market  system. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  This  will  permit  the 
pilot  program  to  continue  both  on  an 
uninterrupted  basis  and  with  the  use  of 
the  NBBO,  instead  of  the  primary 
market  quote,  in  the  calculation  of  the 
Trading  Between  the  Quote,  Book 
Display  Time,  and  Quote  Performance 
criteria.  In  addition,  the  rule  change  that 
implemented  the  pilot  program  initially 
was  published  in  the  Federal  Register 
for  the  full  comment  period,  and  no 
comments  were  received.*^ 

Accordingly,  the  Commission  believes 
that  it  is  consistent  with  the  Act  to 
accelerate  approval  of  the  proposed  rule 
change. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'e  that  the 
proposed  rule  change  (SR-PCX-97-19) 
is  approved. 

For  ihe  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-17941  Filed  7-»-97;  8:45  ami 
BILLMQ  CODE  a010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Reporting  and  Recordkeeping 
Requirements  Under  0MB  Review 

ACTKW:  Notice  of  reporting  requirements 
submitted  for  review. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35),  agencies  are  required  to 
submit  proposed  reporting  and 
recordkeeping  requirements  to  OMB  for 
review  and  approval,  and  to  publish  a 
notice  in  the  Federal  Register  notifying 
the  public  that  the  agency  has  made 
such  a  submission. 

DATES:  Comments  should  be  submitted 
on  or  before  August  8, 1997.  If  you 
intend  to  comment  but  cannot  prepare 
comments  promptly,  please  advise  the 
OMB  Reviewer  and  the  Agency 
Clearance  OfBcer  before  the  deadline. 


"  See  Securities  Exchange  Act  Release  37770, 
supra  note  3. 

'•15  U.S.C  78s(b)(2). 

"  127  CFR  200.3O-3(a)(12). 
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COPIES:  Request  for  clearance  (OMB  83- 
1),  supporting  statement,  and  other 
documents  submitted  to  OMB  for 
review  may  be  obtained  from  the 
Agency  Clearance  Officer.  Submit 
comments  to  the  Agency  Clearance 
Officer  and  the  OMB  Reviewer. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Clearance  Officer:  )acqueline 
White,  Small  Business 
Administration.  409  3rd  Street,  SW., 
5th  Floor,  Washington,  DC  20416, 
Telephone:  (202)  205-6629. 

OMB  Reviewer:  Victoria  Wassmer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Washington,  DC  20503. 

Title:  Small  Business  Development 
Center. 

Form  No:  SBA  Form  1062. 

Frequency:  Monthly. 

Description  of  Respondents:  Small 
Business  Development  Center 
Counselors. 

Annua]  Responses:  230,000. 

Annual  Burden:  115,000. 

Dated:  July  2,  1997. 
Jacqueline  White, 

Chief.  Administrative  Information  Branch. 
[FR  Doc.  97-17860  Filed  7-8-97;  8:45  am) 

BILUNG  COOC  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #2959] 
Commonwealth  of  Kentuci(y 

Powell  County  and  the  contiguous 
Counties  of  Clark,  Estill,  Lee,  Menifee, 
Montgomery,  and  Wolfe  in  the 
Commonwealth  of  Kentucky  constitute 
a  disaster  area  as  a  result  of  damages 
caused  by  flooding  which  occurred  on 
June  16  and  17,  1997.  Applications  for 
loans  for  physical  damages  may  be  filed 
until  the  close  of  business  on  August  29, 
1997  and  for  economic  injury  until  the 
close  of  business  on  March  30,  1998  at 
the  address  listed  below  or  other  locally 
announced  locations:  U.S.  Small 
Business  Administration.  Disaster  Area 
2  Office,  One  Baltimore  Place,  Suite 
300,  Atlanta,  GA  30308. 

The  interest  rates  are: 


Percent 


For  Physical  Damage: 

Homeowners  With  Credit  Avail- 
able Elsewhere 

Homeowners  Without  Credit 
Available  Elsewhere  

Businesses  With  Credit  Avail- 
able Elsewhere 


Businesses  and  Non-Profit  Or- 
ganizations Without  Credit 
Available  Elsewhere  4.000 

Others  (Including  Non-Profit  Or- 
ganizations)      With       Credit 

Available  Elsewhere  7.250 

For  Economic  Injury: 

Businesses  and  Small  Agncul- 
tural  Cooperatives  Without 
Credit  Available  Elsewhere  ...  |         4.000 


Percent 


8.000 
4.000 
8.000 


The  number  assigned  to  this  disaster 
for  physical  damage  is  295906  and  for 
economic  injury  the  number  is  952400. 

(Catalog  of  Federal  Domestic  .^ssistance 
f*rogram  Nos.  59002  and  59008) 

Dated:  )une  30,  1997. 
Aida  Alvarez, 
Administrator. 
|FR  Doc.  97-17859  Filed  7-8-97;  8:45  am) 

BIUJNG  COOE  8025-01 -4> 

SMALL  BUSINESS  ADMINISTRATION 

[(Dedaratton  of  Disaster  «2949] 
State  of  Minnesota;  Amendment  #5 

In  accordance  with  a  notice  from  the 
Federal  Emergency  Management  Agency 
dated  June  27.  1997,  the  above- 
numbered  Declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damages 
as  a  result  of  this  disaster  to  August  6, 
1997. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
January  8,  1998. 

(Catalog  of  Federal  Domestic  Assistancre 
Program  Nos.  59002  and  59008) 

Dated:  June  30,  1997. 
Bernard  Kulik, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc  97-17858  Filed  7-8-97;  8:45  am) 

BILUNG  COOE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  «2948] 

State  of  North  Dakota;  Amendment  #2 

In  accordance  with  a  notice  received 
from  the  Federal  Emergency 
Management  Agency  dated  June  26, 
1997,  the  above-numbered  Declaration 
is  hereby  amended  to  extend  the 
deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  August  6,  1997. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 


applications  for  economic  injury  is 
January-  7.  1998. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  June  30,  1997. 
Bernard  Kulik. 

A ssocia  te  A  dministrator,  for  Disaster 

Assistance. 

[FR  Doc  97-17857  Filed  7-8-97;  8:45  am] 

BILUNG  COOE  802S-01-M 


DEPARTMENT  OF  STATE 

[Public  Notice  2563] 

Privacy  Act  of  1974;  Altered  System  of 
Records 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  alter  an 
existing  system  of  records,  STATE -44, 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a(r)),  and  the  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  June  17, 
1997, 

It  is  proposed  that  the  current  system 
will  retain  the  name  "Congressional 
Travel  Records.  "  However,  revisions 
and/or  additions  are  proposed  to  the 
security  classification;  authorities; 
categories  of  individuals  and  records 
covered  by  the  system:  routine  uses; 
storing,  retrieving,  and  safeguarding     ' 
practices:  retention  and  disposal 
requirements;  system  manager  and 
address;  notification  procedure;  record 
access  and  amendment  procedures;  and 
record  source  categories.  These  changes 
to  the  existing  system  description  are 
proposed  in  order  to  reflect  more 
accurately  the  Bureau  of  Legislative 
Affairs'  record-keeping  system,  and  a 
reorganization  of  activities  and 
operations. 

Any  persons  interested  in 
commenting  on  the  altered  system  of 
records  may  do  so  by  submitting 
comments  in  writing  to  Kenneth  F. 
Rossman;  Acting  Chief,  Programs  and 
Policies  Division,  Office  of  Information 
Resources  Management  Programs  and 
Services,  Room  1239.  Department  of 
State,  2201  C  Street,  NAV,  Washington, 
DC  20520-1239.  This  system  of  records 
will  be  effective  40  days  from  the  date 
of  publication,  unless  we  receive 
comments  which  will  result  in  a 
contrary  determination. 

The  altered  system  description, 
"Congressional  Travel  Records,  STATE-, 
44"  will  read  as  set  forth  below. 
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Dated:  June  17,  1997. 
Genie  M.  Noiris 


Acting  Assistant  Secretary  for  the  Bureau  of 
Administration. 

Stat»-44 

SYSTEM  NAME: 

Congressional  Travel  Records. 

SECURITY  classification: 
Unclassified  and  classified. 

SYSTEM  location: 

Department  of  State,  2201  C  Street, 
NW,  Washington.  DC  20520. 

CATEGORIES  OF  INCXVIDOALS  COVERED  BY  THE 
system: 

Members  of  Congress,  Congressional 
staffers.  Executive  Branch  invitees  and 
Department  of  Defense  escorts. 

AUTMOWTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

22  use.  2651a  (Organization  of  the 
Department  of  State):  22  U.S.C.  3921 
(Management  of  service);  5  U.S.C.  301 
(Management  of  the  Department  of 
State). 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Correspoadence.  memoranda, 
telegrams,  and  E-mail  messages  between 
the  Department  of  State.  Congress  and 
the  overseas  post  pertaining  to  the 
arrangements  and  expenses  of  the 
individual's  trip  including  non- 
government funded  trips  as  requested 
by  Members  of  Congress;  letters  of 
authorization  from  the  Committee 
Chairman  or  the  authorizing  member  of 
Congress  regarding  funds  for  the  trip; 
facsimiles  between  Congressional 
offices  and  the  Department  regarding 
itineraries;  itineraries  to  and  from  the 
Combined  Airlines  Ticket  Office;  copies 
of  Government  Travel  Requests;  copies 
of  logistical  and  administrative 
arrangements  such  as  meeting  and 
appointment  schedules;  hotel  and 
transportation  provisions;  copies  of 
substantive  reporting  of  topic/purpose 
of  trip;  financial  data  sheets  showing 
expenses  anticipated;  receipts  of 
travelers  checks;  per  diem  worksheets; 
memoranda  to  the  Cashier  from  the 
Bureau  of  Legislative  Affairs  requesting 
advances;  classified  receipt  forms;  and 
passport  information  sheets. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  N4CLUDING  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  information  in  this  system  is  used 
primarily  by  the  current  and  former 
travelers  when  they  express  need  or 
desire  or  any  information  relative  to 
their  particular  travel.  The  records  are 
also  used  to  provide:  The  Office  of 
Legislative  Operations  (Congressional 
Correspondence/Legislative  Reference 


Units)  and  posts  abroad  with 
information  to  facilitate  the  travel 
arrangements  requested,  and 
information  about  travel  of  Members  of 
Congress  for  the  purpose  of  identifying 
their  areas  of  interests;  desk  officers 
with  information  regarding  previous 
and  current  travel  to  their  region; 
Legislative  Management  Officers  with 
information  for  determining  current  and 
previous  travel  ta  particular  regions 
when  requested  by  Congressional 
offices;  and  Depeurtment  principals  and 
Ambassadors-designate  with 
information  regarding  particular 
interests  of  Members  of  Congress  to 
specific  posts  or  regions.  Also  see 
"Routine  Uses"  paragraphs  of  Prefatory 
Statement  published  in  the  Federal 
Register. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DtSPOSiNG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 
Electronic  media,  hard  copy. 

RETWEVABIUTY: 

Individual  name. 

SAFEGUARDS. 

All  employees  of  the  Department  of 
State  have  undergone  a  thorough 
background  security  investigation. 
Access  to  the  Department  and  its 
annexes  is  controlled  by  security  guards 
and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  All  records  containing 
personal  information  are  maintained  in 
secured  file  cabinets  or  in  restricted 
areas,  access  to  which  is  limited  to 
authorized  personnel.  Access  to 
computerized  files  is  password- 
protected  and  under  the  direct 
supervision  of  the  system  manager.  The 
system  manager  has  the  capability  of 
printing  audit  trails  of  access  from  the 
computer  media,  thereby  permitting 
regular  and  ad  hoc  monitoring  of 
computer  usage. 

RETENTION  AND  DISPOSAL: 

These  records  will  be  maintained 
until  they  become  inactive,  at  which 
time  they  will  be  destroyed  or  retired 
according  to  published  record  schedules 
of  the  Department  of  State  and  as 
approved  by  the  National  Archives  and 
Records  Administration.  More  specific 
information  may  be  obtained  by  writing 
to  the  Acting  Director;  Office  of 
Information  Resources  Management 
Programs  and  Services,  Room  1239, 
Department  of  State;  2201  C  Street,  NW, 
Washington.  DC  20520-1239. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Office  of  Legislative 
Operations,  Bureau  of  Legislative 
Affairs,  Room  7261,  Department  of 
State;  2201  C  Street,  NW,  Washington, 
DC  20520-7261. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Bureau  of  Legislative 
Affairs  (Congressional  Travel  Unit) 
might  have  travel  records  pertaining  to 
themselves  should  write  to  the  Acting 
Director,  Office  of  Information 
Resources  Management  Programs  and 
Services,  Room  1239,  Department  of 
State,  2201  C  Street,  NW,  Washington, 
DC  20520-1239.  The  individual  must 
specify  that  he/she  wishes  the 
Congressional  Travel  Records  to  be 
checked.  At  a  minimum,  the  individual 
must  include:  name;  date  and  place  of 
birth;  current  mailing  address  and  zip 
code;  signature;  dates  of  travel  and  the 
name  of  the  head  of  the  delegation. 

RECOM)  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  write  to  the  Acting 
Director,  Office  of  Information 
Resources  Management  Programs  and 
Services  (address  above). 

RECORD  SOURCE  CATEGORKS: 

These  records  contain  information 
obtained  from  the  individual,  overseas 
posts,  the  Bureau  of  Legislative  Affairs, 
and  Congressional  Committee  staffers. 

SYSTQIS  EXEMPTED  FROM  CERT  AW  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  97-17813  Filed  7-«-97;  8:45  ami 
BILLMO  CODE  47ie-^4-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  97-024] 

National  Preparedness  for  Response 
Exercise  Program  (PREP) 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  a  public  workshop. 

summary:  The  Coast  Guard,  the 
Environmental  Protection  Agency 
(EPA),  the  Research  and  Special 
Programs  Administration  (RSPA)  and 
the  Minerals  Management  Service 
(MMS),  in  concert  with  the  states,  the 
oil  industry  and  concerned  citizens, 
developed  the  Preparedness  for 
Response  Exercise  Program  (PREP).  This 
notice  announces  the  next  PREP 
workshop. 
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DATES:  The  workshop  will  be  held  on 
August  6-7, 1997  from  8:30  AM  to  4:30 
PM. 

ADDRESSES:  The  workshop  will  be  held 
in  Ballrooms  A  and  B  at  the  Holiday  Inn 
Hotel  and  Suites  at  625  First  Sfreet, 
Alexandria,  VA  22314. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  regarding  the  PREP 
program  and  the  schedule,  contact  Ms. 
Karen  Sahatjian,  Marine  Safety  and 
Enironmental  Protection  Directorate, 
Office  of  Response,  (G-MOR-2),  (202) 
267-02850.  The  schedule  and  exercise 
design  manual  is  available  on  the 
internet  at  http://www.navcen.uscg.mil 
or  to  obtain  a  hard  copy  of  the  exercise 
design  manual,  contact  Ms.  Toni 
Hundley  at  the  Office  of  Pipeline  Safety 
at  (202)  366-4397.  The  1994  PREP 
Guidelines  and  Training  Elements  are 
available  at  no  cost  by  writing  or  faxing 
the  TASC  Dept  Warehouse,  3341  Q  75"' 
Avenue,  Landover,  MD  20785,  fax:  301- 
386-5394.  The  stock  numbers  of  each 
manual  are;  PREP  Guideline— USCG- 
XO 191;  the  Training  Reference— USCG- 
X0188.  Please  indicate  the  quantity 
when  ordering.  Quantities  are  limited  to 
10  per  order. 

SUPPLEMENTARY  INFORMATION: 

Background  Information 

Federal  Register  notices  were 
published  on  March  26,  1997  (62  FR 
14495)  and  May  13,  1997  (62  FR  26346) 
requesting  comments  on  the  following 
topics:  (1)  developing  and  Evaluating  an 
Oil  Spill  Response  Exercise,  (2) 
government-initiated  unannounced 
exercise.  (3)  minor  changes  to  existing 
PREP  Guidelines,  and  (4)  the  proposed 
triennial  exercise  schedule.  Coast  Guard 
has  received  numerous  comments, 
including  requests  to  conduct  another 
two  day  public  workshop  to  discuss 
these  and  other  topics.  The  workshop 
will  focus  on  the  comments  received,  as 
well  as  ideas  for  incorporating  further 
hazardous  substances  response  plan 
exercises  into  the  existing  exercise 
program. 

The  workshop  will  be  a  facilitated 
interactive  discussion  of  the  following 
agenda  items: 

August  6 

Review  Goals  and  Objectives  of  PREP 

since  it's  inception  in  1994. 
Review  Comments  received 
Duscussion  of  Exercise  Design 

Guidelines 
Government-Initiated  Unannounced 
Exercise  Program 
General  impressions 
Comments  received 
Credit 


August  7 

Address  any  unresolved  issues 
Ideas  to  integrate  further  Hazardous 
Substance  response  plan  exercises 
into  the  current  oil  response 
exercise  cycle  without  diluting 
either  program. 

Dated:  June  30,  1997. 
R.C.  North, 

Rear  Admiral,  U.S.  Coast  Guard,  Assistant 
Commandant  for  Marine,  Safety  and 
Environmental  Protection. 

(FR  Doc.  97-17911  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  491fr-14-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Draft  Advisory  Circular:  Detecting  and 
Reporting  Suspected  Unapproved 
Parts 

AGENCY:  Federal  Aviation 
Adminisfration  (FAA),  DOT. 

ACTION:  Notice  of  availability;  request 
for  comments. 

SUMMARY:  This  notice  announces  the 
availability  of  Draft  Advisory  Circular 
(AC)  21-29B,  Detecting  and  Reporting 
Suspected  Unapproved  Parts  (SUP).  The 
AC  provides  updated  information  and 
guidance  to  the  aviation  community  for 
detecting  SUP  and  reporting  them  to  the 
FAA. 

DATES:  Comments  must  be  received  on 
or  before  August  8,  1997. 

ADDRESSES:  Send  all  comments 
regarding  the  draft  AC  to  the  FAA  SUP 
Program  Office  AVR-20,  P.O.  Box 
16317.  Washington,  D.C.  20041. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Trask,  FAA  SUP  Program  Office 
AVR-20,  P.O.  Box  16317,  Washington. 
D.C.  20041,  telephone  (703)  661-0590. 
FAX  703-661-0113.  Internet: 
Susan.Trask@faa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  subject  draft  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Interested  persons  are  invited  to 
comment  on  the  draft  AC  and  submit 
such  written  data,  views,  or  concerns  a.s 
they  desire,  Commentors  must  identify 
the  subject  of  the  AC  and  submit 
comments  in  duplicate  to  the  address 
listed  above. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  prior 
to  the  final  issuance  of  the  revised  AC. 


Backgronnd 

The  AC,  published  under  the 
authority  granted  to  the  Administrator 
by  49  U.S.C.  106(g),  49  U.S.C.  40101  et 
seq.,  is  being  revised  to  illusfrate  an 
overview  of  the  FAA's  SUP  Program  and 
porfray  current  policy. 
Kenneth  ).  Reilly, 

Manager.  Suspected  Unapproved  Parts 
Program  Office. 

|FR  Doc.  97-17909  Filed  7-8-97;  8:45  am] 

BILLING  CODE  4»10.13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-97-37] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Disposition  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11).  this 
notice  contains  a  summary  of  certain 
petitions  seeldng  relief  from  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  1), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  July  28,  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No, 800 

Independence  Avenue.  SW., 
Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CM.NTS@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-20G).  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA). 
800  Independence  Avenue,  SW., 
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Washington.  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c).  (e),  and  (g)  of  §  11.27  of 
Part  11  of  the  Federal  Aviation 
RegulaUons  (14  CFR  Part  11). 

Issed  in  Washington.  D.C.  on  July:  1. 1997. 
Donald  P.  Byrae, 

Assistant  Chief  Counsel  for  RegulaUons. 

Petitions  for  Exemption 

Docket  No:  28935. 

Petitioner:  Domier  Luftfahrt  GmbH. 

SecUons  of  the  FAR  Affected:  14  CFR 
21.19(b)(2). 

Description  of  Relief  Sought:  To 
permit  Domier  to  modify  its  Domier 
328-100  aircraft  by  replacing  its  two 
turbopropeller  engines  with  two 
turbofan  engines  without  applying  for  a 
new  type  certificate  for  that  aircraft. 

DocJcef.Vo.  28934. 

Petitioner:  Covington  Aircraft 
Engines.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
45.13  (b)and  (c). 

Description  of  Relief  Sought:  To 
permit  Covington,  instead  of  the  engine 
manufacturer,  to  replace  mutilated  or 
unreadable  data  plates  with  a  copy  of 
the  original  data  on  Pratt  and  Whitney 
Wasp.  Wasp,  Ir  .  R985,  and  R1340 
engines  when  an  engine  or  component 
is  overhauled  at  its  facility. 

Docicet.Vo.  28906. 

Petitioner:  ElectroSonics.  

Sections  of  the  FAR  Affected:  14  CFR 
21.439(a)(2). 

Description  of  Relief  Sought:  To 
permit  ElectroSonics  to  be  eligible  for 
Designated  Alteration  Station 
authorization  without  being  a 
manufacturer  of  a  produce  for  which  it 
has  alteration  authority  under  14  CFR 
§43.3(i). 

Dispositions  of  Petitions 

Docicef  No.  26523. 

Petitioner:  Lone  Star  Flight  Museum. 

Sections  of  the  FAR  Affected:  14  CFR 
45.25  and  45.29. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  petitioner  and  its 
members  to  continue  to  operate  their 
historic  military  aircraft  with  2-inch- 
high  registration  marks  located  beneath 
the  horizontal  stabilizer. 

Grant.  June  20,  1997.  Exemption  No. 
5344C. 

Docket  No  :  28353. 

Petitioner:  Augusta  S.P.A. 


Sections  of  the  FAR  Affected:  14  CFR 
21.19(b)(1). 

Description  of  Relief  Sough  tl 
Disposition:  To  permit  the  petitioner  to 
apply  for  an  amendment  to  Type 
Certificate  No.  H7EU  rather  than 
applying  for  a  new  type  certificate,  to 
include  a  design  change  from  two 
engines  to  one  engine  on  the  Agusta 
A119  helicopter. 

Grant.  June  25,  1997,  Exemption  No. 
6648. 

Docket  No.:  22A51. 

Petitioner:  Air  Transport  Association 
of  America. 

SecUons  of  the  FAR  Affected:  14  CFR 
121.613,  121.619(a),  and  121.625. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  petitioner  to 
dispatch  an  airplane,  under  IFR.  to  a 
destination  airport,  and  list  an  alternate 
airport  for  that  destination  airport  when 
the  TAF  for  either  one  or  both  of  those 
airports  indicates  by  the  use  of 
conditional  words  such  as  "BECMG," 
"PROB,"  or  "TEMPO,"  in  the  TAF  that 
the  weather  could  be  below  authorized 
weather  minimums  at  the  time  of 
arrival,  provided  that  the  information 
contained  in  another  time  increment  of 
the  TAF  used  by  the  certificate  holder's 
dispatch  center  shows,  for  each  flight  to 
be  dispatched,  that  the  weather  at  the 
destination  airport  and  alternate  airport 
listed  in  the  dispatch  release  will  be  at 
or  above  authorized  weather  minimums 
at  the  time  of  arrival. 

Grant,  June  23.  1997,  Exemption  No. 
3585K. 

Docket  No.:  24770. 

Petitioner  FlightSafety  Intemational. 

Sections  of  the  FAR  Affected:  14  CFR 
61.55  (b)(3):  61.56  (h)(2);  61.57  (c)(3) 
and  (d)(2);  61.58(e);  61.64(e)(3);  61.65 
(e)(2),  and  (g)(1)  and  (3);  61.67  (c)(4), 
and  (d)(2);  61.163(d)(1);  61.191(d);  and 
61.197(e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
use  FAA-approved  simulators  to  meet 
certain  flight  experience  requirements  of 
part  61. 

Grant,  June  24,  1997,  Exemption  No. 
5324C. 

Docket  No:  27601. 

Petitioner:  Austral  Lineas  Aereas. 
Sections  of  the  FAR  Affected:  14  CFR 
145.47(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner, 
and  FAA-certificated  repair  station  (No. 
ASTY739M),  to  substitute  the 
calibration  standards  of  the  Institute 
Nacional  de  Tecnologia  Industrial 
(INTI),  Argentina's  national 
organization,  for  the  calibration 
standards  of  the  U.S.  National  Institute 
of  Standards  and  Technology  (NIST), 


formerly  the  National  Bureau  of 
Standards  (NBS),  to  test  its  inspection 
and  test  equipment. 

Grant,  June  27,  1997,  Exemption  No. 
6651. 

(PR  Doc.  97-17789  Filed  7-8-97;  8:45  am) 

BILUNG  COO€  4910-13-M 


DEPARTMEFfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Emergency 
Evacuation  Issues 

agency:  Federal  Aviation 
Administi-ation  (FAA).  DOT. 
ACTION:  Notice  of  public  meeting. 

StiMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  emergency 
evacuation  issues. 

DATES:  The  meeting  will  be  held  on  July 
24,  1997  at  9:00  a.m.  Arrange  for  oral 
presentations  by  July  17,  1997. 
ADORESSES:  The  meeting  will  be  held  on 
the  20th  Floor,  MIC  Room  of  the  Boeing 
Company,  1700  North  Moore  Street, 
Arlington,  VA  22202  (Rosslyn  Metro 
stop). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Smith,  Office  of  Rulemaking. 
ARM-209,  FAA,  800  Independence 
Avenue,  SW,  Washington,  DC  20591, 
Telephone  (202)  267-9682,  FAX  (202) 
267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  app.  Ill),  notice  is  given  of 
an  ARAC  meeting  to  be  held  on  July  24, 
1997  at  Boeing  Company,  20th  Floor, 
MIC  Room,  1700  North  Moore  Street, 
Arlington,  VA  22202  (Rosslyn  Metro 
stop). 
The  agenda  will  include: 

•  Opening  Remarks. 

•  Review  of  Action  Items. 

•  Report  on  Performance  Standards 
Working  Group  Activities. 

•  Vote  on  TSO-C69b. 

The  Aviation  Rulemaking  Advisory 
Committee  will  vote  on  the  Performance 
Standards  Working  Group's  proposal  for 
revision  to  Technical  Standard  Order 
(TSO)  C69b,  Emergency  slides,  ramps, 
and  slide/raft  combinations.  Anyone 
interested  in  obtaining  a  copy  of  this 
document  should  contact  the  individual 
listed  under  the  heading. 

FOR  FURTHER  INFORMATION  CONTACT. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  space  available.  The 
public  must  make  arrangements  by  July 
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17,  1997  to  present  oral  statements  at 
the  meeting.  Written  statements  may  be 
presented  to  the  committee  any  time  by 
providing  25  copies  to  the  Assistant 
Executive  Director  for  Emergency 
Evacuation  Issues  or  by  providing 
copies  at  the  meeting.  In  addition,  sign 
and  oral  interpretation,  as  well  as  a 
listening  device,  can  be  made  available 
if  requested  10  calendar  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Issued  in  Washington.  DC.  on  July  1,  1997. 
Joseph  A.  Hawkins, 

Executive  Director.  Aviation  Rulemaking 

Advisory  Committee. 

(FR  Doc.  97-17910  Filed  7-8-97;  8:45  ami 

BILUNG  COOE  4S1(>-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.  Special  Committee  187; 
Mode  Select  Beacon  and  Data  Link 
System 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92^63,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
187  meeting  to  be  held  on  July  22,  1997, 
starting  at  9:00  a.m.  The  meeting  will  be 
held  at  RTCA,  1140  Connecticut 
Avenue.  NW.,  Suite  1020,  Washington, 
DC  20036. 

The  agenda  will  be  as  follows:  (1) 
Introductory  Remarks;  (2)  Review  and 
Approval  of  the  Agenda;  (3)  Review  and 
Approval  of  the  Summary  of  the  Previous 
Meeting;  (4)  Review  of  Change  3  to  RTCA/ 
DO-181A;  (5)  Review  of  Change  2  to  RTCA/ 
DO-218;  (6)  Other  Business;  (7)  Date  and 
Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested  public 
but  limited  to  space  availability.  With  the 
approval  of  the  chairman,  members  of  the 
public  may  present  oral  statements  at  the 
meeting.  Persons  wishing  to  present 
statements  or  obtain  information  should 
contact  the  RTCA  Secretariat.  1140 
Connecticut  Avenue,  NW..  Suite  1020. 
Washington,  DC  20036;  (202)  833-9339 
(phone);  (202)  833-9434  (fax);  or  http:// 
www.rtca.  org  [web  site).  Members  of  the 
public  may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  July  2.  1997. 
[FR  Doc.  97-17908  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  a  Passenger  Facility  Charge 
(PFC)  at  Key  West  International 
Airport,  Key  West,  FL  and  Use  the 
Revenue  From  a  PFC  at  Key  West 
International  Airport,  Key  West,  FL, 
and  Marathon  Airport,  Marathon  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  mle  and 
invites  public  comment  on  the 
application  to  Impose  a  PFC  at  Key  West 
Intemational  Airport,  and  Use  the 
revenue  from  a  PFC  at  Key  West 
International  Airport.  Key  West.  Florida, 
and  marathon  Airport.  Marathon. 
Florida,  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Public  Law  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  8,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FA.^  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Dr., 
Suite  400.  Orlando  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Peter  J. 
Horton.  Community  Services  Director  of 
Monroe  County  at  the  following 
address:  Monroe  County  Public  Service 
Building.  5100  College  Road  West.  Wing 
4,  Room  405,  Key  West.  Florida  33040. 
•  Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Monroe  County 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Miguel  A.  Martinez.  Project  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Dr.,  Suite  400, 
Oriando  Florida  32822.  407-812-6331. 
The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  Impose 
a  PFC  at  Key  West  International  Airport, 
Key  West.  Florida,  and  Use  the  Revenue 
from  a  PFC  at  Key  West  International 
Airport,  Key  West.  Florida,  and 
Marathon  Airport.  Marathon.  Florida 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 


Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  24.  1997.  the  FAA 
determined  that  the  application  to 
Impose  and  Use  a  PFC  submitted  by 
Monroe  County,  Florida,  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  14,  1997. 

The  following  is  a  brief  over\'iew  of 
PFC  Application  No.  97-03-C-OO-EYW. 

Level  of  the  proposed  PFC:  S3. 00. 

Proposed  charge  effective  date: 
November  1.  1997. 

Proposed  charge  expiration  date: 
October  31,  1999. 

Total  estimated  PFC  revenue: 
$1,500,000. 

Brief  description  of  proposed 
projectfs): 

Project  1     Construct  Auto  Parking  Lot 
Project  2     Acquire  Property — Runway  9 

RPZ 
Project  3     Acquire  Property — Runway 

27  RPZ  &  RSA 
Project  4     Acquire  1,500  Gallon  ARFF 

Vehicle 
Project  5     Update  FAR  Part  250 

Study — Marathon 
Project  6    Constinct  New  ARFF 

Building 
Project  7    Rehabilitate  or  Replace 

Rotating  Beacon 
Project  8    East  Martello  Property — 

Environmental  Enhancement  of 

RSA 
Project  9    Rehabilitate  and  Reconfigure 

General  Aircraft  Parking  Apron 
Project  10    Rehabilitate  and 

Reconfigure  General  Aviation 

Parking  Apron 

Class  or  classes  or  air  carriers  which  the 
public  agency  has  requested  not  be 
required  to  collect  PFCs:  Public  agency 
has  not  requested  to  exclude  a  class  of 
air  carrier. 

Any  person  may  inspect  the 
application  in  person  at  the  F.\.A  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  Monroe  County, 
Key  West,  Florida. 

Issued  in  Orlando,  Florida  on  June  25, 

1997 

Charles  E.  Blair, 

Manager,  Orlando  Airports  District  Office, 

Southern  Region. 

IFR  Doc.  97-17788  Filed  7-8-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Kennetiec  County,  ME 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 


SUIrWURY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  project 
in  the  City  of  Augusta.  Kennebec 
County.  Maine. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Linker.  Manager  of  Right  of  Way  and 
Environmental  Programs.  Room  614, 
Muskie  Federal  Building.  Augusta, 
Maine  04330,  Telephone  (207)  622- 
8355  ext.  23;  or  Ray  Faucher,  Project 
Manager.  Maine  Department  of 
Transportation,  Design  Division,  State 
House  Station  16,  Child  Street,  Augusta, 
Maine  04333.  Telephone  (207)  287- 
3171. 

SUPPLEMENTARY  INFORMATION:  The 
FWHA.  in  cooperation  wit  the  Maine 
Department  of  Transportation,  will 
prepare  an  EIS  on  a  proposal  to  improve 
highway  connections  across  the 
Kennebec  River  to  National  Highway 
System  and  other  State  highways  on  the 
east  and  west  sides  of  Augusta.  This 
proposal  is  in  response  to  a  need  to 
improve  traffic  congestion,  improve 
traffic  service  and  access,  and  to  provide 
for  projected  traffic  demands  in  a 
manner  consistent  with  the  City's 
Growth  Management  Plan. 

The  EIS  will  examine  the  feasibility 
and  potential  impacts  of  the  following 
alternatives: 

•  Taking  no  action; 

•  Improving  the  existing  highway 
corridor  through  Augusta  from  routes 
201,  202,  3,  9,  17,  27,  100  and  105  on 
the  east,  to  1-95  and  routes  201,  202,  8, 
11,  27,  100,  and  104  on  the  west  side  of 
the  city. 

•  Construction  on  new  alignment  in  a 
corridor  in  the  northern  portion  of 
Augusta,  connecting  major 
transportation  routes  on  the  east  and 
west  of  the  Kennebec  River.  The 
corridor  is  approximately  5  kilometers 
in  length. 

•  Construction  on  new  alignment  in  a 
corridor  in  the  southern  portion  of 
Augusta,  connecting  major 
transportation  routes  on  the  east  and 
west  of  the  Kennebec  River.  The 
corridor  is  approximately  5  kilometers 
in  length. 

Coordination  and  scoping  has  been 
initiated  with  the  City  of  Augusta,  and 
appropriate  Federal,  State  and  local 


agencies.  A  public  scoping  meeting  will 
be  held  on  July  17.  1997,  7:00  p.m.  at 
the  Augusta  City  Hall.  Other  public 
meetings  are  anticipated  during 
development  of  the  EIS.  The  draft  EIS 
will  be  available  for  public  and  agency 
review  and  comment  and  a  public 
hearing  will  be  held  following 
publication  of  the  draft.  Public  notice 
will  be  given  of  the  time  and  place  of 
the  meetings  and  hearings. 

To  ensure  that  the  full  range  of  issues 
relating  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  should  be 
directed  to  FHWA  or  MOOT  at  the 
addresses  provided  atwve. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research. 
Plaiming  and  Construction.  The  regulations 
implementing  Ebcecutive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Authority:  23  U.S.C.  315;  49  CFR  1.48. 

Issued  on:  July  2.  1997. 
Paul  L.  Lariviere, 

Division  Administrator.  Federal  Highway 
Administration,  Augusta,  Maine. 
IFR  Doc.  97-17851  Filed  7-«-97;  8:45  am] 

BILUNQ  CODC  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  MSP-007/Docket  S-946] 

American  President  Lines,  LTD.; 
Application  for  Approvals  for 
Proposed  Transfer  of  Operating- 
Differential  Subsidy  Agreement  (MA/ 
MSB-417)  and  Maritime  Security 
Program  Operating  Agreements  (MA/ 
MSP-1  Through  MA/MSP-9) 

American  President  Lines,  Ltd.  (APL) 
by  letter  dated  June  25,  1997,  applied  to 
the  Maritime  Administration  (MARAD), 
for  all  approval,  findings,  and 
determinations  necessary  in  order  to 
transfer  APL's  Operating-Differential 
Subsidy  Agreement,  Contract  MA/MSB- 
417  (ODSA)  and  notice  of  APL's 
planned  transfer  of  Maritime  Security 
Program  Operating  Agreements  MA/ 
MSP-1  through  MA/MSP-9  (MSP)  to 
American  Ship  Management,  LLC 
(ASM).  The  proposed  transfer  would  be 
effectuated  immediately  prior  to  the 
effective  time  of  the  proposed  merger  of 
APL  Limited  (Limited)  and  Neptune 
U.S.A.,  Inc.  pursuant  to  the  Agreement 
and  Plan  of  Merger  dated  as  of  April  13, 
1997  among  Limited,  Neptune  Orient 
Lines,  Ltd.  and  Neptune  U.S.A.,  Inc. 
(Merger). 


More  particularly,  the  approval, 
findings  and  determinations  requested 
include  those  that  may  be  deemed 
necessary  under  statute,  regulation  or 
contract  in  order: 

1 .  For  APL  (or  the  corporate 
affiliate(s)  of  APL  holding  title)  to 
transfer  title  to  all  vessels  currently 
operated  under  the  ODSA  and  to  be 
operated  under  MSP  Operating 
Agreements  to  an  Owner  Trustee; 

2.  For  APL  to  transfer  the  ODSA  and 
MSP  to  ASM; 

3.  For  the  owner  trustee  to  bareboat 
charter  the  ODS  Vessels  to  ASM  for 
operation  by  ASM  under  the  ODSA  for 
the  remaining  term  of  the  ODSA,  and  to 
bareboat  charter  the  MSP  vessels  to 
ASM  for  the  term  of  the  MSP  Operating 
Agreements;  and 

4.  For  ASM  to  time  charter  the  ODS 
Vessels  to  APL  for  the  remaining  term 
of  the  ODSA  and  to  time  charter  the 
MSP  vessels  to  APL  for  the  term  of  the 
MSP  Operating  Agreements. 

APL  considers  it  important  to  make 
clear  that  although  effectuation  of  the 
proposed  transfer  of  the  ODSA  is 
conditioned  on  transfer  of  APL's  MSP 
Operating  Agreements  to  ASM — the 
proposed  transfer  of  the  MSP  Operating 
Agreements  is  not  conditioned  on  grant 
of  the  instant  application  to  transfer  the 
ODSA.  Accordingly,  in  the  event  that 
MARAD  should  not  grant  the  instant 
application  to  transfer  the  ODSA,  APL 
alternatively  requests  that  MARAD 
expressly  consent  to  APL's  termination 
of  the  ODSA.  pursuant  to  Article  11-25 
thereof,  immediately  prior  to  the 
effective  time  of  the  Merger. 

ASM  by  letter  dated  June  30,  1997. 
filed  an  application  in  support  of  APL's 
June  25.  1997  application  with  respect 
to  the  transfer  of  APL's  ODSA  and  MSP 
Operating  Agreements  to  ASM.  It  is 
ASM's  belief  that  ASM's  application, 
which,  in  part,  incorporates  by  reference 
certain  portions  of  APL's  November  7, 
1996  application  for  participation  in  the 
MSP.  provides  MARAD  the  information 
as  to  ASM  required  for  action  by 
MARAD  on  the  application  to  transfer 
APL's  ODSA  to  ASM  (in  addition  to 
providing  the  requisite  information  to 
support  MARAD  permission  for  the 
transfer  to  ASM  of  the  MSP  Operating 
Agreements). 

ASM  requests  that  MARAD: 

1.  Allow  such  transfers  to  become 
effective  in  accordance  with  such 
application  and  pursuant  to  law;  and 

2.  Take  any  and  all  actions  that 
MARAD  may  deem  necessary  or 
appropriate  in  order  to  confirm  and/or 
effectuate  ASM's  participation  in  the 
MSP  as  transferee  of  the  MSP  Operating 
Agreements. 
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This  notice,  which  is  published 
entirely  as  a  matter  of  discretion,  invites 
comments  on  maritime  policy  issues 
that  may  be  raised  by  APL/ ASM's 
proposal  relating  to  transfer  of  the  ODS 
and  MSP  contracts  to  ASM.  This 
application  may  be  inspected  in  the 
Office  of  the  Secretary.  Maritime 
Administration.  Any  person,  firm,  or 
corporation  having  any  interest  in  such 
request  and  desiring  to  submit 
comments  concerning  the  application 
must  file  written  comments  in  triplicate 
with  the  Secretary.  Maritime 
Administration,  Room  7210.  Nassif 
Building.  400  Seventh  Street  SW.. 
Washington,  D.C.  20590.  Comments 
must  be  received  no  later  than  5:00  p.m. 
on  July  23,  1997.  This  notice  is 
published  as  a  matter  of  discretion  and 
the  fact  of  its  publication  should  in  no 
way  be  considered  a  favorable  or 
unfavorable  decision  on  the  application, 
as  filed  or  as  may  be  amended.  The 
Maritime  Subsidy  Board/Maritime 
Administrator  will  consider  any 
comments  submitted  and  take  such 
action  with  respect  thereto  as  may  be 
deemed  appropriate. 

By  Order  of  the  Maritime  Administration. 

Dated:  July  3.  1997. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[PR  Doc.  97-18048  Filed  7-8-97;  8:45  am] 

BILUNG  CODE  4910-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

Notice  of  Public  Information  Collection 
Submitted  to  0MB  for  Review 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Extension  of  a  currently 
approved  collection. 

SUMMARY:  The  Surface  Transportation 
Board  has  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approval  the  following  proposal  for 
collection  of  information  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13  (44  U.S.C.  Chapter  35). 

OMB  Form  Number:  2140-0003. 

Title:  Financial  Assistance  of  Railroad 
Lines. 

No.  of  Respondents:  15. 

Total  Annual  Hours:  625. 

Title:  System  Diagram  Maps. 

No.  of  Respondents:  75. 

Total  Annual  Hours:  2.400. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  by  September  8,  1997. 
ADDRESSES:  Direct  all  comments  to  Case 
Control.  Surface  Transportation  Board, 
Room  706,  1925  K  Street.  NW. 


Washington.  DC  20423.  When 
submitting  comments  refer  to  the  OMB 
number  and  title  of  the  information 
collection. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  L.  Renninger.  (202)  565-1631. 
Requests  for  copies  of  the  information 
collection  may  be  obtained  by 
contacting  Ellen  R.  Keys,  Forms 
Clearance  Officer.  (202)  565-1654. 

SUPPLEMENTARY  INFORMATION:  The 
Surface  Transportation  Board  is,  by 
statute,  responsible  for  the  economic 
regulation  of  surface  transportation 
carriers  operating  in  interstate  and 
foreign  commerce.  The  ICC  Termination 
Act  of  1995,  Pub.  L.  No.  104-88.  109 
Stat.  803  (1995),  which  took  effect  on 
January  1.  1996  abolished  the  Interstate 
Commerce  Commission  and  transferred 
the  responsibility  for  regulating  rail 
transportation,  including  the  proposed 
abandonment  and  discontinuance  of  rail 
lines,  to  the  Surface  Transportation 
Board. 

The  Board  needs,  in  abandonment 
proceedings,  information  concerning 
offers  of  financial  assistance. 
Respondents  are  those  making  offers. 

The  regulations  and  reporting 
requirements  relate  to  the  filing  of 
system  diagram  maps  by  railroads.  The 
rules  are  necessary  for  the  Board  to 
learn  what  lines  are  contemplated  for 
abandonment.  Respondents  are 
railroads. 

Dated:  July  1.  1997. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  97-17949  Filed  7-8-97;  8:45  am) 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33416] 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company;  Trackage  Rights 
Exemption;  Union  Pacific  Railroad 
Company 

Union  Pacific  Railroad  Company  (UP) 
has  agreed  to  grant  overhead  trackage 
rights  to  The  Burlington  Northern  and 
Santa  Fe  Railway  Company  (BNSF)  over 
trackage  located  between  a  point  in 
Houston.  TX.  near  UP's  milepost  377.98 
(Gulf  Coast  Jet.),  and  a  point  in 
Beaumont.  TX.  near  UP's  milepost 
458.69,  a  distance  of  approximately  80.7 
miles. 

The  transaction  is  expected  to  be 
consummated  on  June  26,  1997.  the 
effective  date  of  the  exemption. 


The  purpose  of  the  trackage  rights  is 
to  improve  UP's  and  BNSF's  operating 
efficiencies. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry  Co. — Trackage  Rights — BN, 
354  I.C.C.'605  (1978),  as  modified  in 
Mendocino  Coast  Ry..  Inc. — Lease  and 
Operate,  360  ICC.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Peitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33416.  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretarj'.  Case  Control  Unit.  1925 
K  Street,  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Michael  E. 
Roper,  Senior  General  Attorney,  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company.  3017  Lou  Menk 
Drive.  P.O.  Box  9'61039,  Fort  Worth,  TX 
76161-0039. 

Decided:  June  27,  1997. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 
(FR  Doc.  97-17862  Filed  7-B-97;  8:45  am] 

BiLUNG  CODE  4915-00-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33418] 

The  Texas  Mexican  Railway  Company; 
Trackage  Rights  Exemption;  Southern 
Pacific  Transportation  Company 

Southern  Pacific  Transportation 
Company  (SP)  has  agreed  to  grant  bridge 
trackage  rights  to  The  Texas  Mexican 
Railway  Company  over  trackage  located 
between  a  point  in  Houston,  TX,  at  or 
near  SP's  milepost  360.42,  and  a  point 
in  Beaumont,  TX,  at  or  near  SP's 
milepost  282.4,  a  distance  of 
approximately  78.02  miles. 

The  transaction  is  expected  to  be 
consummated  on  June  26,  1997,  the 
effective  date  of  the  exemption. 

The  purpose  of  the  trackage  rights  is 
to  enable  SP  to  implement  directional 
operations  between  Houston  and 
Beaumont. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
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rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180. 2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33418,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary.  Case  Control  Unit,  1925 
K  Street,  N.W.'.  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Richard  A. 
Allen,  Zuckert,  Scoutt  &  Rasenberger 
LLP.  888  17th  Street,  NW.,  Suite  600, 
Washington,  DC  20006-3959. 

Decided:  lune  27,  1997. 

By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
|FR  Doc.  97-17861  Filed  7-d-97;  8:45  ami 

BILUNG  COOe  4915-00-M 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Rechartering  of 
the  Treasury  Borrowing  Committee  of 
the  Public  Securities  Association 

agency:  Treasury  Department, 
Departmental  Offices. 
ACTION:  Notice  of  determination  of 
necessity  for  renewal  of  the  Treasury 
Borrowing  Advisory  Committee  of  the 
Public  Securities  Association. 

SUMMARY:  It  is  in  the  public  interest  to 
continue  the  existence  of  the  Treasury 
Borrowing  Advisory  Committee  of  the 
Public  Securities  Association. 

The  Department  of  the  Treasury 
announces  that  the  charter  of  the 
Treasury  Borrowing  Advisory 
Committee  of  the  Public  Securities 
Association  (the  "Committee")  has  been 
renewed  in  accordance  with  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
I. 

The  Secretary  of  the  Treasury  has 
determined  that  the  renewal  of  this 
Committee  is  necessary  and  in  the 
public  interest.  This  determination 
follows  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration. 

Purpose.  The  Committee  provides 
informed  advice  as  representatives  of 


the  financial  community  to  the 
Secretary  of  the  Treasury  and  Treasury 
staff,  upon  the  Secretary  of  the 
Treasury's  request,  in  carrying  out 
Federal  financing  and  in  the 
management  of  the  public  debt. 

Scope.  The  Committee  meets  at  the 
request  of  the  Secretary  and  is  presented 
with  a  list  of  items  on  which  its  advice 
is  sought.  It  is  usually  requested  to 
consider  the  current  midquarter 
refunding  operation  and  to  provide 
expert  advice  on  financing  options  for 
the  entire  current  quarter  and  on  longer 
term  debt  management  policies.  In 
addition  to  the  regular  quarterly 
meetings,  the  Committee  may  be 
requested  to  hold  a  special  meeting  to 
discuss  debt  management  issues  that  are 
broader  in  scope. 

The  portion  of  meetings  at  which  the 
Treasury  presents  background 
information  on  the  federal  debt,  the 
financial  markets,  and  the  economic 
conditions  are  open  to  the  public.  The 
parts  at  which  the  Committee  discusses 
specific  subjects  raised  in  the  Treasury 
request  and  makes  its  recommendations 
are  closed  to  the  public  because  the 
Committee's  activities  fall  within  the 
exemption  covered  by  law  for 
information  that  would  "lead  to 
significant  financial  speculation  in  the 
securities  markets"  (5  U.S.C. 
552b(c)(9)(A)(i)).  A  similar  exception  to 
the  open  meeting  format  is  included  in 
the  provision  in  the  Government 
Securities  Act  Amendments  of  1993  (31 
U.S.C.  3121  note)  that  generally 
provides  for  open  meetings. 

The  day  before  the  Committee 
convenes  for  its  regular  quarterly  2 -day 
meeting,  the  Treasury  releases  to  the 
public  an  updated  estimate  of  Treasury 
borrowing  requirements  and  other 
background  information  on  the  Treasury 
debt.  The  Treasury  releases  to  the  public 
each  written  report  of  the  Committee, 
and  minutes  of  each  meeting  prepared 
by  the  Treasury  employee  who  attends, 
at  the  press  conference  announcing  each 
midquarter  refunding. 

Membership  consists  of  20-25 
members  who  are  experts  in  government 
securities  markets  and  who  are  involved 
in  senior  positions  in  debt  markets  as 
investors,  investment  advisors,  or  as 
dealers  in  debt  securities.  They  are 
appointed  by  the  Committee  in 
consultation  with  the  Treasury. 
Members  must  be  highly  competent, 
experienced,  and  actively  involved  in 
financial  markets.  Effort  is  made  to  get 
regional  representation  so  that 
Committee  views  are  a  reasonable  proxy 
for  nationwide  views.  As  far  as  possible, 
balance  between  dealers  and  investors  is 
sought.  The  membership  changes  from 
time  to  time,  reflecting  changes  in  their 


employment  and  interests.  This 
provides  for  a  rotation  of  membership  in 
areas  where  more  than  one  qualified 
candidate  may  be  available. 

Statement  of  Public  Interest.  It  is  in 
the  public  interest  to  continue  the 
existence  of  the  Treasury  Borrowing 
Advisory  Committee  of  the  Public 
Securities  Association.  The  Secretary  of 
the  Treasury,  with  the  concurrence  of 
the  General  Services  Administration, 
has  also  approved  renewal  of  the 
Committee. 

Authority  for  this  Committee  will 
expire  two  years  from  the  date  the 
charter  is  filed  with  the  appropriate 
Congressional  committees,  unless  prior 
to  the  expiration  of  its  charter,  the 
Committee  is  renewed. 

The  Assistant  Secretary  (Management) 
has  determined  that  this  document  is 
not  a  major  rule  as  defined  in  Executive 
Order  12291  and  that  a  regulatory 
impact  analysis  therefore  is  not 
required.  Neither  does  this  document 
constitute  a  rule  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
Chapter  6). 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  App. 
I),  the  Department  of  the  Treasury  has 
renewed  the  charter  of  the  Treasury 
Borrowing  Advisory  Committee  of  the 
Public  Securities  Association.  The 
Committee  members  are: 
Daniel  S.  Aheam,  President,  Capital 

Markets  Strategies  Co.,  50  Congress 

Street,  Ste.  816,  Boston.  MA  02109 
James  R.  Capra,  President,  Capra  Asset 

Management.  Inc.,  555  Theodore 

Fremd  Avenue  Ste.  C-204,  Rye,  NY 

10580 
Kenneth  M.  DeRegt,  Managing  Director. 

Morgan  Stanley  &  Co.,  Incorporated, 

1585  Broadway,  New  York,  NY  10036 
Stephen  C.  Francis.  Managing  Director, 

Fischer,  Francis,  Trees  &  Watts,  Inc.. 

200  Park  Avenue,  46th  Fl.,  New  York. 

NY  10166 
Lisa  W.  Hess,  Managing  Director. 

Zesiger  Capital  Group  LLC,  320  Park 

Avenue,  New  York,  NY  10022 
Gedale  B.  Horowitz,  Senior  Managing 

Director,  Salomon  Brothers,  Inc.,  7 

Worid  Trade  Center.  39th  Fl.,  New 

York,  NY  10048 
Timothy  W.  Jay,  Managing  Director, 

Lehman  Government  Securities,  Inc., 

3  World  Financial  Center,  New  York, 

NY  10285-0900 
London  Office:  1  Broadgate,  3rd  Floor, 

London  EC2M  7HA  England 
Thomas  L.  Kalaris,  President,  BZW 

Securities  Inc.,  222  Broadway,  New 

York,  NY  10038 
Richard  Kelly,  Chairman  of  the  Board, 

Aubrey  G.  Lanston  &  Co.,  Inc.,  One 

Chase  Manhattan  Plaza.  53rd  Fl.,  New 

York,  NY  10005 


Barbara  Kenworthy,  Managing  Director 
of  Mutual  Funds — Taxable,  Prudential 
Insurance,  McCarter  Highway  2 
Gateway  Center,  7th  Floor,  Newark. 
NJ  07102-5029 

Mark  F.  Kessenich,  Jr.,  Managing 
Director,  Eastbridge  Capital,  Inc..  308 
Royal  Poinciana  Plaza,  Palm  Beach. 
FL'33480 

Richard  D.  Lodge,  President,  Banc  One 
Funds  Management  Company,  150  E. 
Gay  Street,  24th  Floor,  P.O.  Box 
432710138,  Columbus.  OH  43271- 
0138 

Wayne  D.  Lyski,  Chairman  &  Chief 
Investment  Officer,  Alliance  Fixed 
Income  Investors,  Alliance  Capital, 
Management  Corporation,  1345 
Avenue  of  the  Americas,  New  York. 
NY  10105 


Robert  D.  McKnew,  Executive  Vice 
President,  Bank  of  America  555 
California  Street,  10th  FL.  San 
Francisco,  CA  94104 

Michael  P.  Mortara,  Partner,  Co-head 
Fixed  Income  Division,  Goldman- 
Sachs  &  Co.,  85  Broad  Street,  26th 
Floor,  New  York,  NY  10004 

Daniel  T.  Napoli,  Senior  Vice  President, 
Merrill  Lynch  &  Company  250  Vesey 
Street,  North  Tower.  World  Financial 
Ctr,  8th  Fl.,  New  York,  NY  10281 

William  H.  Pike,  Managing  Director. 
Chase  Securities  Inc.,  270  Park 
Avenue,  New  York,  NY  10017 

Richard  B.  Roberts,  Executive  Vice 
President,  Wachovia  Bank  &  Trust 
Co.,  NA.  P.O.  Box  3099,  Winston- 
Salem.  NC  27150 

Joseph  Rosenberg,  President.  Lawton 
General  Corporation.  667  Madison 
Avenue,  New  York.  NY  10021-8087 


Morgan  B.  Stark,  Principal,  Ramius 
Capital  Group.  40  West  57th  Street, 
15th  Fl.,  New  York.  NY  10019 

Stephen  Thieke,  Chairman.  Market  Risk 
Committee,  JP  Morgan  &  Company. 
Inc.,  60  Wall  Street,  20th  Floor,  New 
York,  NY  10260 

Craig  M.  Wardlaw,  Executive  Vice 
President.  Nations  Bank  Corporation, 
Nations  Bank  Corporate  Center,  Mail 
Code  NCI  007-0606.  Charlotte,  NC 
28255-0001 

Dated:  July  2,  1997. 
George  Munoz, 

Assistant  Secretary  (Management)  and  Chief 

Financial  Officer. 
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Corrections 


This  section  ol  the  FEDERAL  REGISTER 
contains  editonal  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropnate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

50  CFR  Part  285 

[Docket  No.  970626157-7157-01;  I.D. 
041697C1 

RIN  0648-AJ65 

Atlantic  Tuna  Fisheries;  Atlantic 
Bluefin  Tuna  Eftort  Controls 

(Jonection 

In  proposed  rule  document  97-17534 
beginning  on  page  36040  in  the  issue  of 
Thursday,  July  3, 1997,  make  the 
following  correction: 

On  page  36040,  in  the  second  column, 
in  the  DATES  section,  in  the  second  line, 


Federal  Register 

Vol.  62,  No.   131 
Wednesday.  July  9,  1997 


"July  17,  1997"  should  read  "July  14, 
1997". 

BILUNG  COO€  1S05-01-0 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-942-S700-00] 

Filing  of  Plats  of  Survey;  California 

Correction 

In  notice  document  97-17048 
appearing  on  page  35222  in  the  issue  of 
Monday.  June  30,  1997,  make  the 
following  correction: 

On  page  35222.  in  the  second  column, 
under  FOR  FURTHER  INFORMATION 
contact:,  in  the  fourth  line,  "2138" 
should  read  "2135". 

BiUJNG  COO£  1S05-01-D 


Wednesday 
July  9,  1997 


Part  II 


Office  of 
Management  and 
Budget 

Recommendations  From  the  interagency 
Committee  for  the  Review  of  the  Racial 
and  Ethnic  Standards  to  the  Office  of 
Management  and  Budget  Concerning 
Changes  to  the  Standards  for  the 
Classification  of  Federal  Data  on  Race 
and  Ethnicity;  Notice 


36874 


Federal  Register  /  Vol.  62.  No.  131  /  Wednesday,  July  9.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  131  /  Wednesday,  July  9,  1997  /  Notices 


36875 


36874 


Federal  Register  /  Vol.  62.  No.  131  /  Wednesday,  July  9.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  131  /  Wednesday,  July  9,  1997  /  Notices  36875 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Recommendations  From  the 
Interagency  Committee  for  the  Review 
of  the  Racial  and  Ethnic  Standards  to 
the  Office  of  Management  and  Budget 
Concerning  Changes  to  the  Standards 
for  the  Classification  of  Federal  Data 
on  Race  and  Ethnicity 

agency:  Executive  Office  of  the 
President,  Office  of  Management  and 
Budget  (OMB),  Office  of  Information 
and  Regulatory  Affairs. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  OMB  requests  comments  on 
the  recommendations  that  it  has 
received  from  the  Interagency 
Committee  for  the  Review  of  the  Racial 
and  Ethnic  Standards  (Interagency 
Committee)  for  changes  to  OMBs 
Statistical  Policy  Directive  No.  15.  Race 
and  Ethnic  Standards  for  Federal 
Statistics  and  Administrative  Reporting 
(See  Appendix  1  for  the  text  of  the 
standards  in  Directive  No.  15,  originally 
issued  in  1977).  The  Interagency 
Committee's  report  and 
reconmiendations,  which  are  published 
in  Appendix  2  in  their  entirety,  are  the 
result  of  a  four-year,  comprehensive 
review  of  the  current  standards. 
DATES:  To  ensure  consideration  during 
the  final  decision  making  process, 
written  comments  must  be  provided  to 
OMB  no  later  than  September  8,  1997. 
ADDRESSES:  Written  comments  on  the 
recommendations  may  be  addressed  to 
Kathehne  K.  Wallman,  Chief 
Statistician,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  NEOB,  Room 
10201,  725  17th  Street.  N.W., 
Washington,  D.C.  20503. 

Comments  may  also  be  submitted  by 
facsimile  to  202-395-7245,  or  by 
electronic  mail  to 

OMBDIRl5@Al.EOP.GOV  (please  note 
that  "1"  in  "Al"  is  the  number  one  and 
not  the  letter  "1").  Be  sure  to  include 
your  name  and  complete  postal  mailing 
address  in  the  comments  sent  by 
electronic  mail.  If  you  submit  comments 
by  facsimile  or  electronic  mail,  please 
do  not  also  submit  them  by  regular  mail. 

Electronic  availability  and  addresses: 
This  Federal  Register  notice,  as  well  as 
the  June  9,  1994  and  the  August  28, 
1995  Federal  Register  notices  related  to 
the  review,  are  available  electronically 
from  the  OMB  Homepage  on  the  World 
Wide  Web:  «http:// 
www.whitehouse.gov/WH/EOP/OMB/ 
html/fedreg.html»,  and  in  paper  copy 
from  the  OMB  Publications  Office,  727, 
17th  Street.  NW.,  NEOB.  Room  2200, 


Washington.  D.C.  20503,  telephone: 
(202)  395-7332.  facsimile:  (202)  395- 
6137. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzann  Evinger,  Statistical  Policy 
Office,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  NEOB,  Room 
10201,  725  17th  Street,  N.W., 
Washington,  D.C.  20503.  Telephgne: 
202-395-3093. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  current  standards  were  developed 
in  cooperation  with  the  Federal  agencies 
to  provide  consistent  and  comparable 
data  on  race  and  ethnicity  throughout 
the  Federal  government  for  an  array  of 
statistical  and  administrative  programs. 
Development  of  the  data  standards 
stemmed  in  large  measure  from  new 
responsibilities  to  enforce  civil  rights 
laws.  Data  were  needed  to  monitor 
equal  access  to  housing,  education, 
employment  opportunities,  etc.,  for 
population  groups  that  historically  had 
experienced  discrimination  and 
differential  treatment  because  of  their 
race  or  ethnicity.  The  categories  that 
were  developed  represent  a  political- 
social  construct  designed  to  be  used  in 
the  collection  of  data  on  the  race  and 
ethnicity  of  major  broad  population 
groups  in  this  country,  and  are  not 
anthropologically  or  scientifically 
based.  The  standards  are  used  not  only 
in  the  decermial  census  (which  provides 
the  "denominator"  for  many  measures], 
but  also  in  household  surveys,  on 
administrative  forms  (e.g..  school 
registration  and  mortgage  lending 
applications),  and  in  medical  and  other 
research. 

The  standards  provide  a  minimum  set 
of  categories  for  data  on  race  and 
ethnicity.  The  current  standards  have 
four  categories  for  data  on  race 
(American  Indian  or  Alaskan  Native. 
Asian  or  Pacific  Islander.  Black,  and 
White)  and  two  categories  for  data  on 
ethnicity  ("Hispanic  origin"  and  "Not  of 
Hispanic  origin").  The  standards  also 
permit  the  collection  of  more  detailed 
information  on  population  groups 
provided  that  any  additional  categories 
can  be  aggregated  into  the  minimum 
standard  set  of  categories.  Self- 
identification  is  the  preferred  means  of 
obtaining  information  about  an 
individual's  race  and  ethnicity,  except 
in  instances  where  observer 
identification  more  practical  (e.g., 
completing  a  death  certificate). 

The  categories  in  Directive  No.  15  do 
not  identify  or  designate  certain 
population  groups  as  "minority 
groups."  As  the  Directive  explicitiy 


states,  these  categories  are  not  to  be 
used  for  determining  the  eligibility  of 
population  groups  for  participation  in 
any  Federal  programs.  Directive  No.  15 
does  not  establish  criteria  or 
qualifications  (such  as  blood  quantum 
levels)  that  are  to  be  used  in 
determining  a  particular  individual's 
racial  or  ethnic  classification.  Directive 
No.  15  does  not  tell  an  individual  who 
he  or  she  is,  or  specify  how  an 
individual  should  classify  himself  or 
herself. 

B.  Review  Process 

Particularly  since  the  1990  census,  the 
standards  have  come  under  increasing 
criticism  from  those  who  believe  that 
the  minimum  categories  set  forth  in 
Directive  No.  15  do  not  reflect  the 
increasing  diversity  of  our  Nation's 
population  that  has  resulted  primarily 
from  growth  in  immigration  and  in 
interracial  marriages.  In  response  to  the 
criticism.  OMB  aimounced  in  July  1993 
that  it  would  undertake  a 
comprehensive  review  of  the  current 
categories  for  data  on  race  and  ethnicity. 

This  review  has  been  conducted  over 
the  last  four  years  in  collaboration  with 
the  Interagency  Committee  for  the 
Review  of  the  Racial  and  Ethnic 
Standards,  which  OMB  established  in 
March  1994  to  facilitate  the 
participation  of  Federal  agencies  in  the 
review.  The  members  of  the  Interagency 
Committee,  from  more  than  30  agencies, 
represent  the  many  and  diverse  Federal 
needs  for  data  on  race  and  ethnicity, 
including  statutory  requirements  for 
such  data. 

The  principal  objective  of  the  review 
is  to  eiihance  the  acciuacy  of  the 
demographic  information  collected  by 
the  Federal  Government.  The  starting 
point  for  the  review  was  the  current 
minimum  set  of  categories  for  data  on 
race  and  ethnicity  that  have  provided  20 
years  of  information  for  a  variety  of 
purposes,  and  the  recognition  of  the 
importance  of  being  able  to  maintain 
this  historical  continuity.  The  review 
process  has  had  two  major  elements:  (1) 
Public  comment  on  the  present 
standards,  which  helped  to  identify 
concerns  and  provided  numerous 
suggestions  for  changing  the  standards; 
and  (2)  research  and  testing  related  to 
assessing  the  possible  effects  of 
suggested  changes  on  the  quality  and 
usefulness  of  the  resulting  data. 

Public  input,  the  first  element  of  the 
review  process,  was  sought  through  a 
variety  of  means:  (1)  During  1993, 
Congressman  Thomas  C.  Sawyer,  then 
Chairman  of  the  House  Subconmiittee 
on  Census,  Statistics,  and  Postal,  held 
four  hearings  that  included  27 
witnesses,  focusing  particularly  on  the 


use  of  the  categories  in  the  2000  census, 
(2)  At  the  request  of  OMB,  the  National 
Academy  of  Sciences'  Committee  on 
National  Statistics  (CNSTAT)  conducted 
a  workshop  in  February  1994  to 
articulate  issues  smrounding  a  review  of 
the  categories.  The  workshop  included 
representatives  of  Federal  agencies, 
academia,  social  science  research 
institutions,  interest  groups,  private 
industry,  and  a  local  school  district.  (A 
summary  of  the  workshop.  Spotlight  on 
Heterogeneity:  The  Federal  Standards 
for  Racial  and  Ethnic  Classification,  is 
available  from  CNSTAT,  2101 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20418.)  (3)  On  June  9, 
1994,  OMB  published  a  Federal 
Register  (59  F'R  29831-29835)  notice 
that  contained  background  information 
on  the  development  of  the  current 
standards  and  requested  public 
comment  on:  the  adequacy  of  current 
racial  and  ethnic  categories:  the 
principles  that  should  govern  any 
proposed  revisions  to  the  standards;  and 
specific  suggestions  for  change  that  had 
been  offered  by  individuals  and 
interested  groups  over  the  past  several 
years.  In  response,  OMB  received  nearly 
800  letters.  As  part  of  this  comment 
period  and  to  bring  the  review  closer  to 
ihe  public,  OMB  also  hearc  testimony 
from  94  witnesses  at  hearings  held 
during  1994  in  Boston,  Denver,  San 
Francisco,  and  Honolulu.  (4)  In  an 
August  28,  1995,  Federal  Register  (60 
FR  44674-44693)  notice,  OMB  provided 
an  interim  report  on  the  review  process, 
including  a  summary  of  the  comments 
of  the  June  1994  Federal  Register 
notice,  and  offered  a  final  opportunity 
for  comment  on  the  research  to  be 
conducted  during  1996.  (5)  OMB  staff 
have  also  made  themselves  available  to 
discuss  the  review  process  with  various 
interested  groups  and  have  made 
presentations  at  many  meetings. 

The  second  element  of  the  review 
process  involved  research  and  testing  of 
various  proposed  changes.  The 
categories  in  OMB's  Directive  No.  15  are 
used  not  only  to  produce  data  on  the 
demographic  characteristics  of  the 
population,  but  also  for  civil  rights 
enforcement  and  program 
administration.  Research  would  enable 
an  objective  assessment  of  the  data 
quality  issues  associated  with  various 
approaches  to  collecting  data  on  race 
and  ethnicity.  For  that  reason,  the 
Interagency  Committee's  Research 
Working  Group  on  Racial  and  Ethnic 
Standards,  which  is  co-chaired  by  the 
Bureau  of  the  Census  and  tbe  Bureau  of 
Labor  Statistics,  reviewed  the  various 
criticisms  and  suggestions  for  changing 
the  ciurent  categories,  and  developed  a 


research  agenda  for  some  of  the  more 
significant  issues  that  had  been 
identified.  These  issues  included 
collecting  and  classifying  data  on 
persons  who  identify  themselves  as 
"multiracial":  combining  race  and 
Hispanic  origin  in  one  question  or 
having  separate  questions  on  race  and 
Hispanic  origin;  combining  the  concepts 
of  race,  ethnicity,  and  ancestry: 
changing  the  terminology  used  for 
particular  categories;  and  adding  new 
categories  to  the  current  minimum  set. 

Because  the  mode  of  data  collection 
can  have  an  effect  on  how  a  person 
responds,  the  research  agenda  addressed 
the  issue  of  how  an  individual  responds 
when  an  interviewer  collects  the 
information  (in  an  in-person  interview 
or  a  telephone  interview)  versus  how  an 
individual  responds  in  a  self- 
administered  situation,  such  as  in  the 
deceimial  census  when  a  form  is  filled 
out  and  mailed  back.  In  addition, 
cognitive  research  interviews  were 
conducted  with  various  groups  to 
provide  guidance  on  the  wording  of  the 
questions  and  the  instructions. 

The  research  agenda  included  several 
major  national  tests  dimng  the  last  two 
years,  the  results  of  which  are  discussed 
throughout  the  Interagency  Committee's 
report:  (1)  In  May  1995,  the  Bureau  of 
Labor  Statistics  (BLS)  sponsored  a 
Supplement  on  Race  and  Ethnicity  to 
the  Current  Population  Survey  (CPS). 
The  findings  were  made  available  in  a 
1996  report.  Testing  Methods  of 
Collecting  Racial  and  Ethnic 
Information:  Results  of  the  Current 
Population  Survey  Supplement  on  Race 
and  Ethnicity,  available  from  BLS.  2 
Massachusetts  Avenue.  NE.,  Room  4915, 
Postal  Square  Building,  Washington,  DC 
20212,  by  calling  202-606-7375.  The 
results  were  also  summarized  in  an 
October  26, 1995,  news  release,  which 
is  available  electronically  at  «http:// 
stats.bls.gov/news.release/ 
ethnic.toc.htm».  (2)  The  Bureau  of  the 
Census,  as  part  of  its  research  for  the 
2000  census,  tested  alternative 
approaches  to  collecting  data  on  race 
and  ethnicity  in  the  March  1996 
National  Content  Survey  (NCS).  The 
Census  Bureau  published  the  results  in 
a  December  1996  report,  Findings  on 
Questions  on  Race  and  Hispanic  Origin 
Tested  in  the  1996  National  Content 
Survey,  highlights  of  the  report  are 
available  at  <<http://www.census.gov/ 
population/ www/socdemo/ 
96natcontentsurvey.htnil».  (3)  In  June 
1996,  the  Census  Bureau  conducted  the 
Race  and  Ethnic  Targeted  Test  (RAETT), 
which  was  designed  to  permit 
assessments  of  effects  of  possible 
changes  on  smaller  populations  not 
reliably  measured  in  national  samples. 


including  American  Indians,  Alaska 
Natives,  detailed  Asian  and  Pacific 
Islander  groups  (such  as  Chinese  and 
Hawaiians)  and  detailed  Hispanic 
groups  (such  as  Puerto  Ricans  and 
Cubans).  The  Census  Bureau  released 
the  results  in  a  May  1997  report,  Results 
of  the  1996  Race  and  Ethnic  Targeted 
Test;  highlights  of  the  report  are 
available  at  <<http://www.census.gov/ 
population/ www/documentation/ twps- 
0018.htinl».  Single  copies  (paper)  of 
the  NCS  and  RAETT  reports  may  be 
obtained  from  the  Population  Division. 
U.S.  Bureau  of  the  Census,  Washington, 
DC  20233;  telephone  301-457-2402. 

In  addition  to  these  three  major  tests, 
the  National  Center  for  Education 
Statistics  (NCES)  and  the  Office  for  Civil 
Rights  in  the  Department  of  Education 
joinUy  conducted  a  survey  of  1 ,000 
public  schools  to  determine  how 
schools  collect  data  on  the  race  and 
ethnicity  of  their  students  and  how  the 
administrative  records  containing  these 
data  are  maintained  to  meet  statutory 
requirements  for  reporting  aggregate 
information  to  the  Federal  Government 
NC   "     'blished  the  results  in  a  March 
199L.  r     jrt.  Racial  and  Ethnic 
Classifications  Used  by  Public  Schools. 
The  report  is  available  electronically  at 
<<http://www.ed.gov/NCES/pubs/ 
98092. html».  Single  paper  copies  may 
be  obtained  from  NCES,  555  New  Jersey, 
NW.,  Washington,  DC  20208-5574,  or 
by  calling  202-219-1442. 

The  research  agenda  also  included 
studies  conducted  by  the  National 
Center  for  Health  Statistics,  the  Office  of 
the  Assistant  Secretary  for  Health,  and 
the  Centers  for  Disease  Control  and 
Prevention  to  evaluate  the  procedures 
used  and  the  quality  of  the  information 
in  administrative  records  on  race  and 
ethnicity  such  as  that  reported  on  birth 
certificates  and  recorded  on  death 
certificates.  Since  these  data  are  used  in 
studies  of  diseases  and  of  the  health  and 
well-being  of  major  population  groups, 
these  studies  investigated  possible 
impacts  of  suggested  changes  on  data 
needed  for  medical  and  health  research. 

C.  Overview  of  Interagency  Committee 
Report 

This  Federal  Register  notice  makes 
available  for  comment  the  Interagency 
Committee's  recommendations  for  how 
OMB  should  revised  Directive  No.  15. 
These  recommendations  are  elaborated 
in  the  Interagency  Committee's  Report 
to  the  Office  of  Management  and  Budget 
on  the  Review  of  Statistical  Policy 
Directive  No.  15  which  is  published  in 
its  entirety  as  part  of  this  notice.  The 
report  consists  of  six  chapters.  Chapter 
1  provides  a  brief  history  of  Directive 
No.  15,  a  summary  of  the  issues 
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considered  by  the  Interagency 
Committee,  a  review  of  the  research 
activities,  and  a  discussion  of  the 
criteria  used  in  conducting  the 
evaluation.  Chapter  2  discusses  a 
number  of  general  concerns  that  need  to 
be  addressed  when  considering  any 
changes  to  the  current  standards. 
Chapters  3  through  5  report  the  results 
of  the  research  as  they  bear  on  the  more 
significant  suggestions  OMB  received 
for  changes  to  Directive  No.  15.  Chapter 
6  gives  the  Interagency's  Committee's 
recommendations  concerning  the 
various  suggested  changes  based  on  a 
review  of  public  comments  and 
testimony  and  the  research  results. 

This  notice  affords  a  final  opportunity 
for  the  public  to  comment  before  OMB 
acts  on  the  recommendations  of  the 
Interagency  Committee.  None  of  the 
recommendations  has  been  adopted  and 
no  interim  decisions  have  been  made 
concerning  them.  OMB  can  modify  or 
reject  any  of  the  recommendations,  and 
OMB  has  the  option  of  making  no 
changes.  The  report  and  its 
recommendations  are  published  in  this 
Notice  because  OMB  believes  that  they 
are  worthy  of  public  discussion  and  the 
OMB's  decision  will  benefit  from 
obtaining  the  public's  views  on  the 
recommendations.  OMB  will  announce 
its  decision  in  mid-October  1997,  so  that 
changes,  if  any,  can  be  incorporated  into 
the  questions  for  the  2000  census  "dress 
rehearsal."  which  will  be  conducted  in 
spring  1998. 

Issues  for  Comment 

With  this  notice,  OMB,  requests 
conmients  on  the  recommendations  it 
has  received  from  the  Interagency 
Committee  for  the  Review  of  the  Racial 
and  Ethnic  Standards  concerning  the 
revision  of  Statistical  Policy  Directive 
No.  15.  These  recommendations  are 
contained  in  Chapter  6  of  the 
Interagency  Committee's  report. 

The  complete  report  is  included  in 
this  Notice  because  Chapters  1  through 
5  provide  both  a  context  and  the  bases 
for  the  Interagency  Committee's 
recommendations  outlined  in  Chapter  6. 
As  an  aid  in  evaluating  the 
recommendations,  readers  may  wish  to 
refer  to  the  set  of  general  principles  (see 
Chapter  1)  that  were  developed  at  the 
beginning  of  the  Directive  No.  15  review 
to  govern  the  process — a  process  that 
has  attempted  to  balance  statistical 
issues,  needs  for  data,  social  concerns, 
and  the  personal  dimensions  of  racial 
and  ethnic  identification.  The 
committee  recognized  that  these 
principles  may  in  some  cases  represent 
competing  goals  for  the  standard.  For 
example,  having  categories  that  are 
comprehensive  in  the  coverage  of  our 


National's  diverse  population  (Principle 
4)  and  that  would  facilitate  self- 
identification  (Principle  2)  may  not  be 
operationally  feasible  in  terms  of  the 
burden  that  would  be  placed  upon 
respondents  and  the  public  and  private 
costs  that  would  be  associated  with 
implementation  (Principle  8).  The 
following  are  just  a  few  examples  of 
questions  that  might  be  considered  in 
assessing  the  recommendations  using 
the  general  principles: 
— Do  the  recommendations  provide 
categories  for  classifying  data  on  race 
and  ethnicity  that  are:  generally 
understood  and  accepted  by  the 
public  (Principle  3);  comprehensive 
in  coverage  (Ptinciple  4);  and  useful 
for  statistical  analysis,  and  for  Federal 
statutory  and  programmatic 
requirements  (Principles  5  and  6)? 
— Are  the  recoiiunendations  based  on 
sound  methodological  research 
(Principle  9)? 
— Do  the  recommendations  take  into 
account  continuity  of  historical  data 
series  (Principle  10)? 
As  reflected  in  the  general  principles, 
the  goal  has  been  to  produce  a  standard 
that  would  result  in  consistent,  publicly 
accepted  data  on  race  and  ethnicity 
which  will  meet  the  needs  of  the 
Federal  Government  and  the  public, 
while  recognizing  the  diversity  of  the 
population  and  respecting  the 
individual's  dignity.  We  would 
appreciate  receiving  your  views  and 
comments  on  any  aspects  of  the 
Interagency  Committee's 
recommendations,  as  well  as  on  the 
extent  to  which  the  recommendations 
were  successful  in  meeting  the  goals  of 
the  governing  principles. 
Sally  Katzen, 

Administrator.  Office  of  Infonnation  and 
Regulatory  Affairs. 

(Directive  No.  15] 

Appendix  1 — Race  and  Ethnic 
Standards  for  Federal  Statistics  and 
Administrative  Reporting 

[as  adopted  on  May  12.  1977] 

This  Directive  provides  standard 
classifications  for  record  keeping, 
collection,  and  presentation  of  data  on 
race  and  ethnicity  in  Federal  program 
administrative  reporting  and  statistical 
activities.  These  classifications  should 
not  be  interpreted  as  being  scientific  or 
anthropological  in  nature,  nor  should 
they  be  viewed  as  determinants  of 
eligibility  for  participation  in  any 
Federal  program.  They  have  been 
developed  in  response  to  needs 
expressed  by  both  the  executive  branch 
and  the  Congress  to  provide  for  the 
collection  and  use  of  compatible, 


nonduplicated,  exchangeable  racial  and 
ethnic  data  by  Federal  agencies. 

1.  Definitions 

The  basic  racial  and  ethnic  categories 
for  Federal  statistics  and  program 
administrative  reporting  are  defined  as 
follows: 

a.  American  Indian  or  Alaskan 
Native.  A  person  having  origins  in  any 
of  the  original  peoples  of  North 
America,  and  who  maintains  cultural 
identification  through  tribal  affiliation 
or  community  recognition. 

b.  Asian  or  Pacific  Islander.  A  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
China,  India,  Japan,  Korea,  the 
Philippine  Islands,  and  Samoa. 

c.  Black.  A  person  having  origins  in 
any  of  the  black  racial  groups  of  Africa. 

d.  Hispanic.  A  person  of  Mexican, 
Puerto  Rican.  Cuban.  Central  or  South 
American  or  other  Spanish  culture  or 
origin,  regardless  of  race. 

e.  White.  A  person  having  origins  in 
any  of  the  original  peoples  of  Europe, 
North  A&ica.  or  the  Middle  East. 

2.  Utilization  for  Record  keeping  and 
Reporting 

To  provide  flexibility,  it  is  preferable 
to  collect  data  on  race  and  ethnicity 
separately.  If  separate  race  and  ethnic 
categories  are  used,  the  minimum 
designations  are: 

a.  Race: 

— American  Indian  or  Alaskan  Native 
— Asian  or  Pacific  Islander 
—Black 
—White 

b.  Ethnicity: 

— Hispanic  origin 

— Not  of  Hispanic  origin 

When  race  and  ethnicity  are  collected 

separately,  the  number  of  White  and 

Black  persons  who  are  Hispanic  must  be 

identifiable,  and  capable  of  being 

reported  in  that  category. 

If  a  combined  format  is  used  to  collect 
racial  and  ethnic  data,  the  minimum 
acceptable  categories  are: 
— American  Indian  or  Alaskan  Native 
— Asian  or  Pacific  Islander 
— Black,  not  of  Hispanic  origin 
— Hispanic 
— White,  not  of  Hispanic  origin. 

The  category  which  most  closely 
reflects  the  individual's  recognition  in 
his  community  should  be  used  for 
purposes  of  reporting  on  persons  who 
are  of  mixed  racial  and/or  ethnic 
origins. 

In  no  case  should  the  provisions  of 
this  Directive  be  construed  to  limit  the 
collection  of  data  to  the  categories 
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described  above.  However,  any 
reporting  required  which  uses  more 
detail  shall  be  organized  in  such  a  way 
that  the  additional  categories  can  be 
aggregated  into  these  basic  racial/ethnic 
categories. 

The  minimum  standard  collection 
categories  shall  be  utilized  for  reporting 
as  follows: 

a.  Civil  rights  compliance  reporting. 
The  categories  specified  above  will  be 
used  by  all  agencies  in  either  the 
separate  or  combined  format  for  civil 
rights  compliance  reporting  and  equal ' 
employment  reporting  for  both  the 
pubUc  and  private  sectors  and  for  all 
levels  of  government.  Any  variation 
requiring  less  detailed  data  or  data 
which  cannot  be  aggregated  into  the 
basic  categories  will  have  to  be 
specifically  approved  by  the  Office  of 
Management  and  Budget  (OMB)  for 
executive  agencies.  More  detailed 
reporting  which  can  be  aggregated  to  the 
basic  categories  may  be  used  at  the 
agencies'  discretion. 

b.  General  program  administrative 
and  grant  reporting.  Whenever  an 
agency  subject  to  this  Directive  issues 
new  or  revised  administrative  reporting 
or  Acord  keeping  requirements  which 
include  racial  or  ethnic  data,  the  agency 
will  use  the  race/ethnic  categories 
described  above.  A  variance  can  be 
specifically  requested  from  OMB,  but 
such  a  variance  will  be  granted  only  if 
the  agency  can  demonstrate  that  it  is  not 
reasonable  for  the  primary  reporter  to 
determine  the  racial  or  ethnic 
backgroimd  in  terms  of  the  specified 
categories,  and  that  such  determination 
is  not  critical  to  the  administration  of 
the  program  in  question,  or  if  the 
s{}ecific  program  is  directed  to  only  one 
or  a  limited  number  of  race/ethnic 
groups,  e.g.,  Indian  tribal  activities. 

c.  Statistical  reporting.  The  categories 
described  in  this  Directive  will  be  used 
at  a  minimum  for  federally  sponsored 
statistical  data  collection  where  race 
and/or  ethnicity  is  required,  except 
when:  the  collection  involves  a  sample 
of  such  size  that  the  data  on  the  smaller 
categories  would  be  unreliable,  or  when 
the  collection  effort  focuses  on  a 
specific  raclEd  or  ethnic  group.  A 
repetitive  survey  shall  be  deemed  to 
have  an  adequate  sample  size  if  the 
racial  and  ethnic  data  can  be  reliably 
aggregated  on  a  biennial  basis.  Any 
other  variation  will  have  to  be 
specifically  authorized  by  OMB  through 
the  reports  clearance  process.  In  those 
cases  where  the  data  collection  is  not 
subject  to  the  reports  clearance  process, 
a  direct  request  for  a  variance  should  be 
made  to  OMB. 


3.  E£Eiective  Date 

The  provisions  of  this  Directive  are 
effective  immediately  for  all  new  and 
revised  record  keeping  or  reporting 
requirements  containing  racial  and/or 
ethnic  information.  All  existing  record 
keeping  or  reporting  requirements  shall 
be  made  consistent  with  this  Directive 
at  the  time  they  are  submitted  for 
extension,  or  not  later  than  January  1 . 
1980. 

4.  Presentation  of  Race/Ethnic  Data 

Displays  of  racial  and  ethnic 
compliance  and  statistical  data  will  use 
the  category  designations  listed  above. 
The  designation  "nonwhite"  is  not 
acceptable  for  use  in  the  presentation  of 
Federal  Government  data.  It  is  not  to  be 
used  in  any  publication  of  compliance 
or  statistical  data  or  in  the  text  of  any 
compliance  or  statistical  report. 

In  cases  where  the  above  designations 
are  considered  inappropriate  for 
presentation  of  statistical  data  on 
particular  programs  or  for  particular 
regional  areas,  the  sponsoring  agency 
may  use: 

(1)  The  designations  "Black  and  Other 
Races"  or  "All  Other  Races",  as 
collective  descriptions  of  minority  races 
when  the  most  simunary  distinction 
between  the  majority  and  minority  races 
is  appropriate; 

(2)  The  designations  "White," 
"Black,"  and  "All  Otiier  Races"  when 
the  distinction  among  the  majority  race, 
the  principal  minority  race  and  other 
races  is  appropriated;  or 

(3)  The  designation  of  a  particular 
minority  race  or  races,  and  the  inclusion 
of  "Whites"  writh  "All  Other  Races",  if 
such  a  collective  description  is 
appropriate. 

In  displaying  detailed  information 
which  represents  a  combination  of  race 
and  ethnicity,  the  description  of  the 
data  being  displayed  must  clearly 
indicate  that  both  bases  of  classification 
are  being  used. 

When  the  primary  focus  of  a 
statistical  report  is  on  two  or  more 
specific  identifiable  groups  in  the 
population,  one  or  more  of  which  is 
racial  or  ethnic,  it  is  acceptable  to 
display  data  for  each  of  the  partiodar 
groups  separately  and  to  describe  data 
relating  to  the  reminder  of  the 
population  by  an  appropriate  collective 
description. 

Appendix  2 — ^Report  to  tfie  Office  of 
Management  and  Budget  on  the  Review 
of  Statistical  Policy  Urective  No.  15 

Prepared  By  Interagency  Committee  for 
the  Review  of  the  Racial  and  Ethnic 
Standards 

(Transmittal  Memorandum) 


May  28,  1997. 

Memorandum  for  Katherine  K.  Wallman 

Chief  Statistician,  Office  of  Management  and 

Budget. 
From:  Interagency  Committee  for  the  Review 

of  the  Racial  and  Ethnic  Standards. 
Subject:  Transmittal  of  Report  and 

Recommendations  on  the  Review  of 

Directive  No.  15. 
We  are  pleased  to  transmit  to  you  the 
attached  report  ttiat  provides  the 
recommendations  of  the  Interagency 
Committee  for  the  Review  of  the  Racial  and 
Ethnic  Standards  for  modifying  OMB's 
Statistical  Policy  Directive  No.  15.  RjK:e  and 
Ethnic  Standards  for  Federal  Statistics  and 
Administrative  Reporting.  These 
recominendations,  which  are  outlined  in 
Chapter  6  of  the  report,  represent  our  best 
techjaical  and  professional  advice  for  how 
these  data  standards  could  better  reflect  the 
increasing  racial  and  ethnic  diversity  of  our 
Nation's  population,  while  maintaining 
historical  continuity. 

Our  recommendations  for  Directive  No.  15 
are  the  product  of  a  three-year  review  process 
that  is  briefly  described  in  Chapter  1  of  the 
report  During  that  time,  we  developed  and 
carried  out  a  research  program  to  evaluate 
various  proposals  for  revising  the  standards. 
Chapter  2  discusses  some  general  concerns 
relevant  to  consideration  of  any  changes  in 
the  standards.  Chapters  3  through  5  report  on 
the  extensive  research  efforts,  including  three 
national  tests,  that  have  been  conducted  to 
test  alternative  approaches  for  questiotu  to 
collect  data  on  race  and  ethnicity.  The 
Interagency  Committee's  recommendations, 
presented  in  Chapter  6,  are  based  on  our 
evaluation  of  the  research  results  and 
consideration  of  related  public  comments 
and  testimony. 

We  hope  that  the  Office  of  Management 
and  Budget  will  find  this  report  with  its 
accompanying  recommendations  informative 
and  helpful  in  making  its  decision  on  what 
changes  to  adopt,  if  any,  in  the  Federal 
standards  for  reporting  data  on  race  and 
ethnicity.  Attachment 
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"Chamorro"  be  used? 

5.3.3  Changes  related  to  Hawaiians 

5.3.3.1  Should  the  term  "Native  Hawaiian" 
or  "Hawaiian"  be  used? 

5.3.3.2  Should  Hawaiians  continue  to  be 
included  in  the  "Asian  or  Pacific 
Islander"  category;  be  reclassified  and 
included  in  the  "American  Indian  or 
Alaskan  Native"  category;  or  be 
established  as  a  separate,  new  category? 

5.3.4  Other  terminology  issues 

5.3.4.1  Should  the  term  "Black"  or  "African 
American"  be  used? 

5.3.4.2  Should  the  term  "Hispanic"  or 
"Latino"  be  used? 

5.3.4.3  Should  more  than  one  term  be  used 
for  Black  or  for  Hispanic? 

5.3.5  Other  new  category  issues 

5.3.5.1  Should  an  Arab  or  Middle  Eastern 
category  be  created  and,  if  so.  how 
should  it  be  defined? 

5.3.5.2  Should  a  Cape  Verdean  category  be 
created? 

Chapter  6.  Recommendations  and  Major 
Findings 

6.1     Summary  of  Recommendations  and 

Major  Findings 
6.1.1     Recommendations  concerning 

reporting  more  than  one  race 

6.1.1.1  Findings  concerning  a  method  for 
reporting  more  than  one  race 

6.1.1.2  Findings  concerning  different 
formats  for  reporting  more  than  one  race 


6.1.2  Recommendations  concerning  a 
combined  race  and  Hispanic  ethnicity 
question 

6.1.2.1  Findings  concerning  whether  race 
and  Hispanic  origin  should  be  combined 
into  a  single  question 

6.1.2.2  Findings  concerning  different 
formats  if  race  and  Hispanic  origin  are 
combined  in  a  single  question 

6.1.3  Recommendations  concerning  the 
retention  of  both  reporting  formats 

6.1.4  Recommendation  concerning  the 
ordering  of  the  Hispanic  origin  and  race 
questions 

6.1.5  Recommendation  concerning  adding 
Cape  Verdean  as  an  ethnic  category 

6.1.6  Recommendation  concerning  the 
addition  of  an  Arab  or  Middle  Eastern 
ethnic  category 

6.1.7  Recommendation  concerning  the 
addition  of  any  other  categories  to  the 
minimum  set 

6.1.8  Recommendation  concerning 
changing  the  term  "American  Indian"  to 
"Native  American" 

6.1.9  Recommendation  concerning 
changing  the  term  "Hawaiin"  to  "Native 
Hawaiian." 

6.1.10  Recommendation  concerning  the 
classification  of  Hawaiians 

6.1.11  Recommendations  concerning  the 
use  of  Alaskan  Native  instead  of  Eskimo 
and  Aleut 

6.1.12  Recommendations  concerning  the 
classification  of  South  and  Central   , 
American  Indians 

6.1.13  Recommendations  concerning  the 
term  or  terms  to  be  used  for  the  name  of 
the  Black  category 

6.1.14  Recommendations  concerning  the 
term  or  terms  to  be  used  for  Hispanic 

6.2  Comparison  of  the  Current  Standards 
with  the  Recommended  Standards 

6.2.1  The  Current  Standards  in  Directive 
No.  15 

6.2.2  Recommended  Standards 

6.3  Recommendations  for  Further  Research 

Chapter  1.  Introduction 

1 . 1     Overview 

This  report  evaluates  a  variety  of 
proposals  for  modifying  the  Office  of 
Management  and  Budget's  (0MB) 
Statistical  Policy  Directive  No.  15, 
"Race  and  Ethnic  Standards  for  Federal 
Statistics  and  Administrative 
Reporting."  The  Directive  sets  forth  a 
minimum  set  of  categories  for  collecting 
and  presenting  data  on  race  and 
Hispanic  origin.  This  basic  set  of 
categories  has  served  as  the  guideline 
for  Federal  Government  data  collections 
since  it  was  issued  in  May  1977.  The 
report  presented  here,  including  its 
recommendations,  is  the  culmination  of 
three  years  of  research  undertaken  by 
Federal  agencies  to  evaluate  the  possible 
impact  of  suggested  changes  on  the 
quality  and  cost  of  the  resulting  data.  It 
is  the  work  of  the  Interagency 
Committee  for  the  Review  of  the  Racial 
and  Ethnic  Standards  and  its  Research 
Working  Group  on  Racial  and  Ethnic 
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Standards.  OMB  established  the 
Interagency  Committee  in  1994  to 
evaluate  various  proposed  changes  and 
provide  recommendations.  The 
committee  created  the  Research 
Working  Group  to  develop  and  carry  out 
a  research  agenda  for  evaluating  the 
proposals. 

The  report  consists  of  six  chapters. 
This  first  chapter  provides  a  brief 
history  of  Directive  No.  15,  a  summary 
of  the  issues  considered  by  the 
Interagency  Committee,  a  review  of  the 
research  activities  over  the  past  three 
years,  and  a  discussion  of  the  criteria 
used  in  conducting  the  evaluation. 
Chapter  2  discusses  several  general 
concerns  that  need  to  be  addressed 
when  considering  any  changes  to  the 
current  standards.  Chapters  3  through  5 
report  the  research  results  as  they  bear 
on  the  more  significant  suggestions  for 
changes  to  Directive  No.  15.  These 
suggestions  include,  but  are  not  limited 
to,  permitting  respondents  to  report 
multiple  racial  backgrounds,  a  single 
question  on  race  and  ethnicity  that 
would  include  Hispanic  as  a  category, 
expanding  the  minimum  set  of 
categories  to  include  other  specific 
ethnic  or  racial  groups,  and  adding  to, 
or  replacing  the  names  of  categories 
used  to  identify  specific  racial  or  ethnic 
groups.  Chapter  6  presents  the 
committee's  recommendations  on 
various  suggested  changes  based  on  its 
evaluation  of  the  research  results  and 
consideration  of  related  public 
comments  and  testimony. 

1 .2    History  of  Directive  No.  1 5 

The  United  States  Government  has 
long  collected  statistics  on  race  and 
ethnicity.  Such  data  have  been  used  to 
monitory  changes  in  the  social, 
demographic,  health,  and  economic 
characteristics  of  various  groups  in  our 
population.  Federal  data  collections, 
through  censuses,  surveys,  and 
administrative  records,  have  provided 
an  historical  record  of  the  Nation's 
population  diversity  and  its  changing 
social  attitudes,  health  status,  and 
policy  concerns. 

Since  the  1960's,  data  on  race  and 
ethnicity  have  been  used  extensiity  in 
monitoring  and  enforcing  civil  rights 
laws  covering  areas  such  as  education, 
emplojmient,  housing  and  mortgage 
lending,  health  care,  voting  rights,  and 
the  administration  of  justice.  Theses 
legislatively  based  priorities  created  the 
need  among  Federal  agencies  for 
compatible,  nonduplicative  data  for 
population  groups  that  historically  had 
suffered  discrimination  on  the  basic  of 
their  race  or  ethnicity.  In  response, 
OMB  issued,  in  1977,  the  current  set  of 
categories  for  use  in  the  collection  and 


presentation  of  data  on  race  and 
eithnity.  The  categories  also 
implemented  the  requirements  of  Public 
Law  94-311  of  June  16.  1976,  which 
called  for  the  collection,  analysis,  and 
publication  of  economic  and  social 
statistics  on  persons  of  Spanish  origin  or 
descent. 

The  current  standard  provides  that,  if 
racial  and  ethnic  data  are  collected 
separately,  the  minimum  racial 
categories  are: 

— American  Indian  or  Alaskan  Native. 
A  person  having  origins  in  any  of  the 
original  peoples  of  North  America, 
and  who  maintains  cultural 
identification  through  tribal  affiliation 
or  community  recognition. 
— Asian  or  Pacific  Islander.  A  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East,  Southeast 
Asia,  the  Indian  subcontinent,  or  the 
Pacific  Islands.  This  area  includes,  for 
example,  China,  India,  Japan,  Korea, 
the  Philippine  Islands,  and  Samoa. 
— Black.  A  person  having  origins  in  any 

of  the  black  racial  groups  of  Africa. 
— White.  A  person  having  origins  in  any 
of  the  original  peoples  of  Europe, 
North  Africa,  or  the  Middle  East. 
For  ethnicity,  the  categories  are: 
— Hispanic  origin,  A  person  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  culture  or 
origin,  regardless  of  race. 
— Not  of  Hispanic  origin.  A  person  not 
of  any  Spanish  cultiire  or  origin. 
When  a  combined  format  is  used,  the 
minimum  categories  are:  (1)  American 
Indian  or  Alaskan  Native;  (2)  Asian  or 
Pacific  Islander;  (3)  Black,  not  of 
Hispanic  origin;  (4)  Hispanic;  and  (5) 
White,  not  of  Hispanic  origin. 
The  current  categories  originated  in 
the  work  of  the  Federal  Interagency 
Committee  on  Education  (FICE)  whose 
membership  represented  some  30 
Federal  agencies.  In  June  1974,  FICE 
created  an  Ad  Hoc  Committee  on  Racial 
and  Ethic  Definitions,  whose  25 
members  came  from  Federal  agencies 
with  major  responsibilities  for  the 
collection  or  use  of  data  on  race  and 
ethnicity.  This  ad  hoc  committee  was 
charged  with  developing  terms  and 
definitions  for  a  broad  range  of  data  on 
race  and  ethnicity  to  be  collected  by 
Federal  agencies  on  a  compatible  and 
nonduplicative  basis.  The  committee 
sought  to  ensure  that  the  categories 
could  be  aggregated,  disaggregated,  or 
otherwise  combined  so  that  the  data 
developed  by  one  agency  could  be  used 
in  conjunction  with  the  data  developed 
by  another  agency.  The  committee  also 
suggested  that  the  basic  categories  could 
be  subdivided  into  more  detailed  ethnic 
subgroups  to  meet  users'  needs,  but  that 


to  maintain  comparability,  data  from 
one  major  category  should  never  be 
combined  with  data  from  any  other 
category. 

In  the  spring  of  1975,  FICE  completed 
its  work  on  a  draft  set  of  categories.  An 
agreement  was  reached  among  OMB,  the 
General  Accounting  Office  (GAO),  the 
Department  of  Health,  Education,  and 
Welfare's  (HEW)  Office  for  Civil  Rights, 
and  the  Equal  Employment  Opportunity 
Commission  (EEOC)  to  adopt  these 
categories  for  a  trial  period  of  at  least 
one  year.  This  trial  was  undertaken  to 
test  the  new  categories  and  definitions 
and  to  determine  what  problems,  if  any, 
would  be  encoimtered  in  their 
implementation. 

At  the  end  of  the  test  period,  OMB 
and  GAO  convened  an  Ad  Hoc 
Committee  on  Racial/Ethnic  Categories 
to  review  the  experience  of  the  agencies 
that  had  implemented  the  standard 
categories  and  definitions  and  to  discuss 
any  potential  problems  that  might  be 
encountered  in  extending  the  use  of  the 
categories  to  all  Federal  agencies.  The 
Committee  met  in  August  1976  and 
included  representatives  of  OMB;  GAO; 
the  Departments  of  Justice,  Labor,  HEW, 
and  Housing  and  Urban  Development; 
the  Biureau  of  the  Census;  and  the  EEOC. 
Based  upon  the  discussion  in  that 
meeting,  OMB  prepared  minor  revisions 
to  the  FICE  definitions  and  circulated 
the  proposed  final  draft  for  agency 
comment.  These  revised  categories  and 
definitions  became  effective  in 
September  1976  for  all  compliance 
record  keeping  and  reporting  required 
by  the  Federal  agencies  represented  on 
the  Ad  Hoc  Committee. 

Based  upon  this  interagency 
agreement,  OMB  drafted  for  agency 
comment  a  proposed  re>fision  of  the 
"race  and  color  designations  in  Federal 
statistics"  contained  in  its  circular  on 
Standards  and  Guidelines  for  Federal 
Statistics.  Some  agencies  published  the 
draft  revision  for  public  comment. 
Following  receipt  of  comments  and 
incorporation  of  suggested 
modifications,  OMB,  on  May  12,  1977. 
promulgated  the  racial  and  ethnic 
categories  now  set  forth  in  Directive  No. 
15.  Thus,  for  the  first  time,  standard 
categories  and  definitions  were  to  be 
used  by  all  Federal  agencies  in  both  the 
collection  and  the  presentation  of  data 
on  race  and  ethnicity.  The  categories 
and  definitions  were  developed 
primarily  on  the  basis  of  geography; 
therefore,  they  were  not  to  be 
interpreted  as  being  scientific  or 
anthropological  in  natiue.  The  racial 
and  ethnic  categories  in  the  Directive 
reflected,  in  particular,  agency  needs  for 
data  for  use  in  monitoring  and  enforcing 
civil  rights  laws. 
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Although  the  standards  given  in 
Directive  No.  15  have  not  been  revised 
since  1977,  0MB  did  publish  in  the 
Jauiuary  20,  1988.  Federal  Register  a 
draft  Statistical  Policy  Circular 
soliciting  public  comment  on  a 
comprehensive  revision  of  existing 
Statistical  Policy  Directives.  Among  the 
proposed  changes  was  a  revision  of 
Directive  No.  15  that  would  have  added 
an  "Other"  racial  category  and  required 
classification  by  self-identification.  This 
proposal  was  supported  by  many 
multiracial  and  multiethnic  groups  and 
some  educational  institutions,  but  it 
drew  strong  opposition  from  large 
corporation  and  Federal  agencies  such 
as  the  Civil  Rights  Division  of  the 
Department  of  Justice,  the  Department 
of  Health  and  Human  Services,  the 
EEOC,  and  the  Office  of  Personnel 
Management  (0PM).  Critics  asserted 
that  the  present  system  provided 
adequate  data,  that  any  changes  would 
disrupt  historical  continuity,  and  that 
the  proposed  changes  would  be 
expensive  and  potentially  divisive. 
Some  members  of  minority 
communities  interpreted  the  proposal  as 
an  attempt  to  provoke  internal 
disaension  within  their  communities 
and  to  reduce  the  official  counts  of  their 
populations.  Because  it  was  evident 
from  all  of  these  comments  that  this 
proposal  would  not  be  widely  accepted. 
no  changes  were  made  to  Directive  No. 
15. 

1.3    Concerns  About  the  Current 
Standards 

The  population  of  the  United  States 
has  become  increasingly  diverse  during 
the  20  years  that  the  current  standards 
have  been  in  effect.  During  the  19W)s. 
immigration  to  the  United  States  from 
Mexico,  Central  and  South  America,  the 
Caribbean,  and  Asia  reached  historic 
proportions.  The  1990  census  data  show 
that  the  population  of  the  United  States 
is  more  racially  and  ethnically  diverse 
than  avw.  Furdiermore,  as  a  result  of  the 
growth  in  interracial  marriages,  there  is 
an  increase  in  the  number  of  persons 
bora  who  are  of  mixed  race  or  ethnicity. 
In  recent  years.  Directive  No.  15  has 
been  ciiticizad  for  not  sufficiently 
reflecting  this  growing  diversity. 

hi  addition,  there  have  been  a  number 
of  other  concerns  expressed.  For 
example: 

— The  categories  and  their  definitions 
have  been  criticized  as  foiling  to  be 
comprehensive  and  scientific. 
— Some  have  suggested  that  the 
geographic  orientation  of  the 
definitions  for  the  various  racial  and 
ethnic  categories  is  not  sufficiently 
definitive.  They  believe  that  there  is 
no  readily  apparent  organizing 


principle  for  making  such  distinctions 
and  that  definitions  for  the  categories 
should  be  eliminated. 

— Others  maintain  that  the  -, 

identification  of  an  individual's  racial 
and  ethnic  "category"  often  is  a 
subjective  determination,  rather  than 
one  that  is  objective  and  factual. 
Thus,  they  believe  that  it  may  no 
longer  be  appropriate  to  consider  the 
categories  as  a  "statistical  standard." 

— There  is  disagreement  over  the  use  of 
self-identification  versus  observer 
identification. 

— Some  critics  have  said  that  the  two 
formats  permitted  by  Directive  No.  15 
are  not  compatible.  They  argue  that, 
when  using  the  two  separate 
questions,  race  and  Hispanic  origin 
can  be  kept  analytically  distinct,  but 
in  the  combined  race/ethnicity 
format,  they  cannot.  While  many  find 
the  combined  format  particularly 
suitable  for  observer  identification, 
the  use  of  this  format  does  not 
provide  information  on  the  race  of 
those  selecting  it.  As  a  result,  the 
combined  format  makes  it  impossible 
to  distribute  persons  of  Hispanic 
origin  by  race  and,  therefore,  may 
reduce  the  utility  of  counts  in  the  four 
racial  categories  by  excluding  from 
them  persons  who  would  otherwise 
tend  to  be  included. 

— Certain  critics  have  requested  an 
open-ended  question  to  solicit 
information  on  race  and  ethnicity  that 
would  combine  the  concepts  of  race, 
ethnicity,  and  ancestry. 

— The  importance  of  maintaining 

comparability  over  time  also  has  been 
questioned,  given  that  the  categories 
have  changed  in  the  decennial 
censuses  over  the  decades. 

— Some  have  said  that  the  collection 
categories  should  allow  Cor  capturing 
greater  diversity,  but  that  the 
categories  used  to  present  data  should 
be  aggregations  of  the  more  detailed 
categories. 

— Others  assert  that  the  collection  of 
data  on  race  and  ethnicity  should  be 
eliminated  because  it  perpetuates 
racism  and  the  fragmentation  of 
society. 
The  foUovdng  are  some  of  the 

suggestions  for  changes  to  the  current 

categories  that  OKffi  received  during  the 

current  review  process: 

— Add  a  "multiracial"  category  to  the 
list  of  racial  designations  so  that 
respondents  would  not  be  forced  to 
deny  part  of  their  heritage  by  having 
to  choose  a  single  category. 

— Add  an  "other"  category  ror 
individuals  of  multiracial  heritage 
and  for  those  who  want  the  option  of 
specifically  stating  a  unique 
identification. 


— Change  the  name  of  the  "Black" 

category  to  "African  American." 
— Change  the  name  of  the  "American 

Indian  or  Alaskan  Native"  category  to 

"Native  American." 
— Since  race  and  ethnicity  are  not 

distinct  concepts,  include  Hispanic  as 

a  racial  category,  rather  than  as  a 

separate  ethnic  category. 
—Add  a  "Middle  Eastern"  or  "Arab" 

ethnic  category. 
— Add  a  "Cape  Verdean"  ethnic 

category. 
—Make  "Native  Hawaiians"  a  separate 

category  or  include  "Native 

Hawaiians"  in  the  American  Indian  or 

Alaskan  Native  category,  rather  than 

retain  "Native  Hawaiians"  in  the 

Asian  or  Pacific  Islander  category. 
— Change  the  name  of  the  "Hispanic" 

category  to  "Latino." 

During  1993,  Thomas  C.  Sawyer,  then 
Chairman  of  the  House  of 
Representatives'  Subcommittee  on 
Census,  Statistics,  and  Postal  Personnel, 
held  four  hearings  on  the  measurement 
of  race  and  ethnicity  in  the  decennial 
census.  In  testimony  on  July  29,  1993. 
OMB  announced  that  it  would 
undertake  a  comprehensive  review  of 
the  categories,  including  an  analysis  of 
the  possible  effects  of  any  proposed 
changes  to  the  categories  on  the  quality 
and  utility  of  the  resulting  data  that  are 
used  for  a  multiplicity  of  purposes. 

As  a  first  step,  OMB  asked  the 
Committee  on  National  Statistics 
(CNSTAT)  of  the  National  Academy  of 
Sciences  to  convene  a  workshop  to 
provide  an  informed  discussion  of  the 
issues  surrounding  a  review  of  the 
categories.  The  workshop,  held  on 
February  17-18, 1994,  included 
representatives  of  Federal  agencies, 
academia,  social  science  research 
institutions,  interest  groups,  private 
industry,  and  a  local  school  district 

1.4    Principles  for  the  Review  Process 

In  March  1994,  OMB  established  and 
held  the  first  meeting  of  the  Interagency 
Committee  for  the  Review  of  the  Racial 
and  Ethnic  Standards,  whose  members 
from  more  than  30  agencies  represent 
the  many  and  diverse  Federal  needs  for 
data  on  race  and  ethnicity,  including 
statutory  requiremente  for  such  data. 
Given  the  range  of  suggestions  and 
criticisms  concerning  Directive  No.  15, 
OMB  sought  in  constitutiBg  the 
committee  to  have  all  agency 
stakeholders  participate  in  this 
comprehensive  review  of  the  standards. 
Agencies  represented  on  the  Interagency 
Committee  included: 

Department  of  Agriculture 

National  Agricultural  Statistics  Service 
Economic  Research  Service 


Department  of  Commerce 

Bureau  of  the  Census 

Department  of  Defense 

Defense  Manpower  Data  Center 
Office  of  the  Secretary 

Department  of  Education 

National  Center  for  Education  Statistics 
Office  for  Civil  Rights 

Department  of  Health  and  Human 
Services 

Administration  for  Native  Americans 
Agency  for  Health  Care  Policy  and 

Research 
Centers  for  Disease  Control  and 

Prevention 
Indian  Health  Service 
National  Center  for  Health  Statistics 
National  Institutes  of  Health 
Office  for  Qvil  Rights 
Office  of  Minority  Health 
Office  of  Refugee  Resettlement 

Department  of  Housing  and  Urban 
Development 

Department  of  the  Interior 

Bureau  of  Indian  Afhirs 

Depcutznent  of  Justice 

Buieaa  of  Justice  Statistics 

Civil  Rights  Division 

Immigration  and  Naturalization  Service 

Department  of  Labor 

Bureau  of  Labor  Statistics 
Office  of  Federal  Contract  Coupiiance 
Programs 

Departoieat  of  Transportation 

Bureau  of  Transportation  Statistics 

Department  of  Veterans  Affairs 

Equal  Opportunity  Employment 
Commission 

Federal  Reserve  Board 

National  Science  Foundation 

Office  of  Personnel  h4anagement 

Small  Business  Administration 

U.S.  Commission  on  Civil  Ri^ts 

Office  of  Management  and  Budget,  ex 
officio 

The  Interagency  Committee 
developed  a  set  of  general  principles  to 
govern  the  review  process.  This  process 
was  designed  not  only  to  evaluate 
suggestions  received  fi^m  the  public  but 
also  to  balance  statistical  issues,  data 
needs,  social  concerns,  and  the  personal 
dimensions  of  raqial  and  ethnic 
identification.  These  principles  were  as 
follows: 

1 .  The  racial  and  ethnic  categories  set 
forth  in  the  standards  should  not  be 
interpreted  as  beii^priragijljy^iolfligicel 


or  genetic  in  reference.  Race  and 
ethnicity  may  be  thought  of  in  terms  of 
social  and  cultural  characteristics  as 
well  as  ancestry. 

2.  Respect  for  individual  dignity 
should  guide  the  processes  and  methods 
for  collecting  data  on  race  and  ethnicity: 
ideally,  respondent  self-identification 
should  be  fecilitated  to  the  greatest 
extent  possible,  recognizing  that  in 
some  data  collection  systems  observer 
identificatian  is  more  practical. 

3.  To  the  extent  practicable,  the 
concepte  and  terminology  should  reflect 
clear  and  generally  understood 
definitions  that  can  achieve  broad 
public  acceptance.  To  assure  they  are 
reliable,  meaningful,  and  understood  by 
respondeitts  and-observezs,  the  racial 
and  ethnic  categories  set  forth  in  the 
standard  should  be  developed  using 
appropriate  scientific  methodologies, 
including  the  social  sciences. 

4.  The  racial  and  ethnic  categories 
should  be  comprehensive  in  coverage 
and  produce  compatible, 
nonduplicative,  exchangeable  data 
across  Fednal  agencies. 

5.  Foremost  consideration  should  be 
given  to  data  aggregations  by  race  and 
ethnicity  that  are  useful  for  statistical 
analysis  and  program  administration 
and  assessment,  bearing  in  mind  that 
the  standards  are  not  intended  to  be 
used  to  establi^  eligttrility  for 
partii^wtion  in  any  federal  pro-am. 

6.  The  standards  should  be  developed 
to  meet,  at  a  nriaimum.  Federal 
legislative  and  programmatic 
requirements.  Coni^esa^n  should  also 
be  given  to  needs  at  ^e  State  and  local 
government  levels,  including  Ammicm 
Indian  tribal  and  Alaska  Native  village 
governments,  as  well  as  to  genwal 
societal  needs  for  these  data. 

7.  The  categories  should  set  forth  a 
minimum  standard;  additional 
categories  should  be  permitted  provided 
they  can  be  aggregBtml  to  the  standard 
categories.  The  number  of  standard 
categories  should  be  kept  to  a 
manageable  size,  determined  by 
statistical  concerns  md  data  needs. 

8.  A  revised  set  of  categories  should 
be  operationally  feasible  in  termsi  of 
burden  placed  upon  respondenta;  pubhc 
and  private  costs  to  implement  the 
revisions  should  be  a  fisctor  in  the 
decision. 

9.  Any  changes  in  the  categories 
should  be  based  on  sound 
methodological  research  and  should 
include  evaJuations.of  the  impact  of  any 
changes  not  only  on  the  usefulness  of 
the  resulting  data  but  also  on  the 
comparability  of  any  new  categories 
with  the  existing  ones. 

10.  Any  revision  to  the  categories 
should  provide  for  a  crossw^at  thai) 


time  of  adoption  between  the  old  and 
the  new  categories  so  that  historical  data 
series  can  be  statistically  adjusted  and 
comparisons  can  be  made. 

11.  Because  of  the  many  and  varied 
needs  and  strong  interdependence  of 
Federal  agencies  for  racial  and  atkiu^ 
data,  any  changes  to  the  existing 
categories  should  be  the  product  of  an 
interagency  collaborative  effort. 

12.  Time  will  be  allowed  to  phase  in 
any  new  categories.  Agencies  will  not  be 
required  to  update  historical  records. 

13.  The  new  directive  should  be 
applicable  throughout  the  U.S.  Federal 
statistical  system.  The  standard  or 
standards  must  be  usable  for  the 
decennial  census,  current  surveys,  and 
administrative  records,  including  those 
using  observer  identification. 

The  committee  recognized  that  these 
principles  may  in  some  cases  represent 
competing  goals  for  the  standards.  By 
applying  these  principles  to  the  review 
process,  the  committee  hi3^>ed  to 
produce  a  standard  that  would  result  in 
consistent,  pubiidy  accepted  data  on 
race  and  ethnicity  that  would  meet  the 
needs  of  the  Federal  Government  and 
the  public  while,  at  the  same  time, 
recognizing  the  diversity  of  the 
papulation  and*  respecting  the 
individual's  dignity. 

OMB  inTitedconunent  on  the 
principles  when  they  were  published  in 
a  Jane  9, 1994,  Federal Sagister  notice. 
That  notice  also  contained  background 
information  on  the  development  of 
Directive  No.  15;  the  revision  proposed 
but  not  made  in  1988;  the  1993 
congressional  hearings;  and  the 
CNSTAT  workshop.  OMB  requested 
public  comment  on  the  adequacy  of  the 
current  categories,  as  well  as  on  the 
suggested  changes  it  had  received  ovot 
the  years.  As  part  of  the  pnbGc  comment 
period,  OMB  also  held  hearings  in 
Bostpn,  Denvw,  San  Francisco,  and 
Honohilu  during  July  1994.  OMB 
received  nearly  800  letters  in  response 
to  the  1994  Federal  Kepster  notice  and 
heard  testimony  of  94  witnesses  during 
the  four  public  hearings.  A  wide  array 
of  interested  parties  provided 
comments,  including  individuals,  data 
users,  and  data  providers  from  within 
and  outside  the  Federal  Government 

1 .5    Overview  of  Research  Activities 

The  Interagency  Committee  created  a 
Research  Working  Group  to  outline  an 
agenda  for  researching  and  testing  key 
concerns.  The  Research  Working  Group, 
in  August  1995,  issued  the  "Research 
Agenda  for  the  Review  of  the  Racial  and 
Ethnic  Categories  in  Directive  No.  15." 
based  on  an  examination  of  the 
information  in  the  June  1994  Federal 
Register  notice,  the  public  comments  it 
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engendered,  and  previous  research.  This 
agenda  identified  five  central  research 
issues  together  with  a  number  of 
questions  associated  with  these  issues. 
Some  of  the  questions  cut  across  several 
of  the  central  issues,  and  others  were 
unique  to  a  particular  issue.  In 
developing  the  research  agenda,  the 
Research  Working  Group  gave  equal 
weight  to  the  conceptual  and  the 
operational  questions  that  must  be 
answered  before  any  changes  to 
Directive  No.  15  can  be  considered.  The 
five  central  issues  were: 

(1)  Reporting  of  multiple  races.  What 
are  the  possible  effects  of  including  a 
multiple  race  response  option  or  a 
multiracial  category  in  data  collections 
that  ask  individuals  to  identify  their 
race  and  ethnicity? 

(2)  Combining  questions  on  race  and 
Hispanic  origin.  Should  a  combined 
race/Hispanic  origin  question  be  used 
instead  of  separate  questions  on  race 
and  Hispanic  origin? 

(3)  Concepts  of  race,  ethnicity,  and 
ancestry.  Should  the  concepts  of  race, 
ethnicity,  and  ancestry  be  combined  and 
include,  for  example,  a  follow-up,  open- 
ended  question  with  no  fixed 
categories?  How  well  does  the  public 
understemd  these  three  concepts? 

(4)  Terminology.  Should  any  of  the 
current  terminology  for  the  racial  and 
ethnic  categories  be  replaced  or 
modified? 

(5)  New  classifications.  Should  new 
racial  or  ethnic  categories  be  developed 
for  specific  population  groups  and  be 
added  to  the  minimum  basic  set  of 
categories? 

The  most  important  conceptual 
questions  surrounding  these  issues  were 
(1)  Who  are  the  stakeholders,  (2)  how 
are  various  terms  used  and  understood, 
(3)  what  is  tbe  respondent's  view  of  the 
task  of  self-identification,  (4)  what 
would  be  the  effects  of  any  changes  on 
population  counts  and  historical  trends, 
and  (5)  what  would  be  the  effects  of  any 
changes  on  the  quality  and  usefulness  of 
the  resulting  data?  The  most  important 
operational  questions  were  (1)  How 
would  the  changes  affect  data  collection 
procedures,  (2)  what  differences  might 
there  be  between  collection  and 
reporting  categories,  (3)  how  could 
continuity  be  maintained,  (4)  how 
should  any  changes  be  implemented, 
and  (5)  how  might  cognitive  research 
assist  in  implementing  any  changes?  In 
addition  to  recommending  research  that 
should  be  done,  the  Research  Working 
Group  both  encouraged  and  supported  a 
number  of  more  specific  rese£Ut:h 
projects  carried  out  by  the  individual 
agencies. 

The  First  national  test  related  to  the 
central  issues  was  the  May  1995 


Supplement  on  Race  and  Ethnicity  to 
the  Current  Population  Survey  (CPS), 
which  had  a  sample  of  approximately 
60,000  households  and  more  than 
100,000  persons.  The  supplement, 
sponsored  by  the  Bureau  of  Labor 
Statistics  and  conducted  by  the  Bureau 
of  tbe  Census,  tested  the  eHects  of:  (1) 
Adding  a  multiracial  category  to  the  list 
of  races,  and  (2)  including  "Hispanic" 
as  a  category  on  the  race  question. 
Respondents  also  were  asked  about  their 
preferences  for  terms  to  describe 
themselves  (e.g.,  African- American  or 
Black  and  Latino  or  Hispanic). 
Originally,  questions  concerning  the 
respondent's  understanding  of  the 
concepts  of  race,  ethnicity,  and  ancestry 
were  to  be  included,  but  extensive 
cognitive  testing  prior  to  creating  the 
survey  instrument  indicated  that  these 
types  of  questions  were  confusing  and 
difficult  to  administer  in  a  large-scale 
survey.  Additional  analysis  of  oprni- 
ended  responses  by  cognitive 
researchers  provided  possible 
explanations  for  the  inconsistencies  in 
some  respondents'  answers  to  the  race 
and  ethnicity  questions. 

As  a  part  of  the  research  on  the 
subject  content  for  the  2000  census,  the 
Bureau  of  the  Census  tested  alternative 
versions  of  questions  on  race  and 
Hispanic  origin  in  the  March  1996 
National  Content  Survey  (NCS).  This 
test  was  designed  to  provide 
information  on  how  members  of 
approximately  90,000  households 
identify  their  race  and  ethnicity  in  a 
self-reporting  context,  in  contrast  to  the 
CPS  Supplement  which  was 
administered  by  interviewers  either  in 
person  or  by  telephone.  Some  NCS 
panels,  comprising  about  18,000 
households,  tested  the  effects  of  adding 
a  multiracial  category  to  the  race 
question,  placing  the  Hispanic  origin 
question  immediately  before  the  race 
question,  and  combining  both  of  these 
changes.  The  NCS  sample  was  not 
designed  to  detect  possible  effects  of 
different  treatments  on  relatively  small 
population  groups,  such  as  American 
Indians  and  Alaskan  Natives,  detailed 
Asian  and  Pacific  Islander  groups  (such 
as  Chinese  and  Hawaiians),  or  detailed 
Hispanic  origin  groups  (such  as  Puerto 
Ricans  and  Cubans).  Moreover,  because 
the  results  were  based  on  the  responses 
from  households  in  the  national  sample 
that  mailed  back  questionnaires,  the 
results  do  not  represent  the  entire 
national  population. 

In  contrast  to  the  5jCS,  the  Race  and 
Ethnic  Targeted  Test  (RAETT)  was 
-  designed  by  the  Bureau  of  the  Census  to 
provide  findings  for  smaller  population 
groups.  Conducted  in  June  1996,  the 
RAETT  sample  included  approximately 


112.000  urban  and  rural  households. 
The  sample  was  taken  from  geographic 
areas  of  the  country  with  concentrations 
of  different  racial  and  ethnic  , 

populations  including  American 
Indians,  Alaskan  Natives,  Asians, 
Pacific  Islanders.  Hispanics,  Blacks,  and 
White  ethnic  groups.  This  design 
permits  assessments  of  the  effects  of 
changes  on  relatively  small  populations 
not  reliably  measured  in  national 
samples.  The  RAETT  tested  and 
evaluated  the  effects  of  adding  a 
"multiracial  or  biracial"  category; 
having  instructions  in  the  race  question 
to  "mark  one  or  more"  or  to  "mark  all 
that  apply;  placing  the  Hispanic  origin 
item  before  the  race  item;  combining 
race,  Hispanic  origin,  and  ancestry  in  a 
single,  two-part  question;  using  a 
combined  "Indian  (Amer.)  or  Alaska 
Native"  category;  and  using  a  "Native 
Hawaiian"  or  "Hawaiian"  category. 
In  the  spring  of  1995,  the  National 
Center  for  Education  Statistics  and  the 
Office  for  Civil  Rights  in  the  Department 
of  Education  conducted  a  survey  of  a 
thousand  public  schools.  This  survey 
obtained  information  on  how  schools 
currently  collect  data  on  students'  race 
and  ethnicity,  how  administrative 
records  containing  data  on  race  and 
ethnicity  are  maintained  and  reported, 
what  state  laws  mandate  or  require  of 
school  systems  with  respect  to 
collecting  data  on  race  and  ethnicity, 
and  current  issues  in  schools  regarding 
categories  for  reporting  data  on  race  and 
ethnicity. 

The  Centers  for  Disease  Control  and 
Prevention  held  a  Workshop  on  the  Use 
of  Race  and  Ethnicity  in  Public  Health 
Surveillance.  The  workshop  had  three 
objectives:  (1)  To  describe  the  current 
measures  of  race  and  ethnicity  and  their 
use  in  public  health  surveillance,  (2)  to 
assess  the  use  of  data  on  race  and 
ethnicity  in  surveillance  for  planning, 
operation,  and  evaluation  of  public 
health  programs,  and  (3)  to  propose 
better  use  of  existing  measures  for  race 
and  ethnicity  or  to  identify  alternative 
measures.  The  limitations  inherent  in 
the  current  concepts,  measures,  and 
uses  of  race  and  ethnicity  in  public 
health  surveillance  were  identified,  and 
recommendations  were  made  regarding 
their  improvement. 

The  National  Center  for  Health 
Statistics  and  the  Office  of  Public  Health 
and  Science  sponsored  interviews  with 
763  multiracial  and  Hispanic  women 
who  had  a  baby  during  the  preceding 
three  years.  The  purpose  of  the  study 
was  to  determine  the  effects  of  different 
question  formats  on  reporting  of  race  on 
birth  certificates.  The  standard  open- 
ended  race  question  was  compared  with 
two  experimental  versions:  (1)  An  open- 


ended  race  question  that  included  the 
term  "multiracial"  as  one  of  several 
examples,  and  (2)  a  "mark  all  that 
apply"  format.  When  possible,  results 
were  compared  with  the  race  the 
respondent  recorded  on  the  youngest 
child's  birth  certificate.    ' 

A  literature  search  on  work  related  to 
racial  classification  in  the  health  field 
(using  Medline)  was  conducted  by  the 
Department  of  Health  and  Human 
Services  (HHS).  An  inventory  of  HHS 
minority  health  data  bases  that  provides 
information  on  the  data  available  and  on 
the  data  collection  problems  that  have 
been  encountered  was  developed. 

A  focus  group  was  conducted  with 
state  and  local  government  members  of 
the  Association  of  Public  Data  Users. 
The  participants  were  asked  about 
possible  effects  of  various  suggested 
changes  on  their  organizations.  An 
expert  on  redistricting  and 
reapportionment  was  interviewed 
concerning  the  effects  these  same 
changes  might  have  on  reapportionment 
and  redistricting  following  the  2000 
census.  A  survey  of  a  small  number  of 
businesses  and  professional  associations 
that  rely  on  Federal  statistics  also  was 
undertaken  to  ascertain  views  about  the 
time  and  costs  involved  if  various 
changes  were  made. 

1 . 6    Evaluation  of  Research  Results 

Although  some  of  the  issues 
surrounding  the  proposed  revisions  may 
ultimately  be  settled  through  policy 
discussion  and  the  criteria  used  may  at 
times  be  subjective,  there  is  an 
important  place  in  the  discussion  for 
empirically  grounded  research.  Thus, 
this  evaluation,  while  considering  such 
subjective  information  as  stakeholder 
positions  and  respondent  burden, 
focuses  on  the  following  objective 
criteria: 

(1)  Ease  of  adhering  to  the  principle 
of  self-identification; 

(2)  Consistency  and  quality  of 
measurement  across  time  with  respect 
to  various  subgroups; 

(3)  Magnitude  oi  changes  to  current 
time  series; 

(4)  Ability  to  provide  categories  that 
are  meaningful  for  policy  purposes; 

(5)  Ability  to  develop  implementable 
reporting  standards  for  all  data 
providers; 

(6)  Ease  of  using  the  measures  in 
different  data  collection  settings; 

(7)  Ease  of  creating  data  editing  and 
adjustment  procedures;  and 

(8)  Costs  associated  with  changing  or 
not  changing  the  standards. 

To  facilitate  the  use  of  research  results 
to  evsduate  alternatives  and  develop 
recommendations,  the  Research 
Working  Group  has  acted  as  a 


clearinghouse  for  data  gathering 
activities.  As  such,  the  Research 
Working  Group  has  monitored  various 
projects  and  overseen  the  consolidation 
of  results  in  a  form  intended  to  be  useful 
for  policy  makers. 

Chapter  2.  Issues  of  General  Concern 

2. 1  Overview 

This  provides  a  discussion  of  several 
general  concerns  that  the  Research 
Working  Group  considered  during  its 
review  of  Directive  No.  15.  They  are:  (1) 
Statutory  and  programmatic  needs  of 
the  Federal  agencies  for  data  on^ace 
and  ethnicity,  (2)  voting  rights  issues, 
(3)  data  continuity  concerns,  and  (4) 
financial  costs  of  making  changes  to  the 
Directive.  These  concerns  merit  general 
consideration  because  they  must  be 
confronted  to  some  degree  when  dealing 
with  any  of  the  proposed  changes.  The 
relationship  of  specific  suggested 
changes  to  these  concerns  will  be 
addressed  in  later  chapters. 

2.2  Satisfying  Statutory  and  Program 
Needs 

Federal  agencies  that  collect  data  on 
race  and  ethnicity  include,  but  are  not 
limited  to,  the  Bureau  of  the  Census,  the 
Bureau  of  Labor  Statistics,  the  Centers 
for  Disease  Control  and  Prevention,  the 
National  Center  for  Health  Statistics, 
and  the  National  Center  for  Education 
Statistics.  Agencies  use  data  on  race  and 
ethnicity  for  administrating  Federal 
programs  for  enforcing  the  civil  rights 
laws,  and  for  analyses  of  social, 
economic,  and  health  trends  for 
population  group>s. 

A  principal  driving  force  in  the  1970s 
for  the  development  of  the  ciurent 
standards  was  the  need  fcv  data  on  race 
and  ethnicity  to  enforce  the  civil  rights 
laws.  Some  of  the  agencies  that  use 
these  data  for  monitoring  and  enforcing 
civil  rights  laws  include  the  Equal 
Emproyment  Opportimity  Commission 
(EEOC),  the  U.S.  Commission  on  Civil 
Rights,  the  Civil  Rights  Division  of  the 
Department  of  Justice,  the  Office  of 
Federal  Contract  Compliance  Programs 
in  the  Department  of  Labor,  the  Office 
for  Civil  Rights  in  the  DepKtment  of 
Education,  and  the  Office  for  Civil 
Rights  in  the  Department  of  Health  and 
Human  Services.  State  and  local 
governments,  educational  institutions, 
and  private  sector  employers  use  the 
categories  when  providing  data  on  race 
and  ethnicity  to  meet  Federal  repcHting 
requirements^ 

Reliable  and  consistent  information  is 
important  for  enforcing  Federal  laws.  In 
recent  U.S.  Supreme  Court  decisions 
involvingeducation,  employment,  and 
voting  rights,  the  Court  has  interpreted 


the  Fourteenth  Amendment  to  the 
United  States  Constitution  to  require 
that  governmental  decision-making 
based  on  racial  classifications  be 
subjected  to  "strict  scrutiny"  to 
determine  whether  it  is  "narrowly 
tailored"  to  meet  "compelling  State^it 
interests."  Changes  in  Directive  No.  15 
could  affect  the  ability  of  agencies  to 
carry  out  the  court's  mandate.  If,  for 
instance,  allowing  individuals  to 
identify  with  more  than  one  race  would 
make  it  more  difficult  to  identify  the 
members  and  characteristics  of  a 
particular  racial  or  ethnic  group  (such  as 
American  Indians  and  Alaska  Natives, 
or  Asians  and  Pacific  Islanders),  then 
determining  whether  a  "compelling 
State  interest"  exists  with  regard  to  such 
persons — and  whether  the  government's 
action  is  narrowly  enough  tailored  to 
meet  that  interest — could  become 
correspondingly  more  difficult. 

Generally,  the  statutes  that  require 
collection  of  data  on  race  and/or 
ethnicity  do  not  specify  the  exact 
categories  that  Federal  agencies  must 
use.  Most  of  these  laws  simply  require 
that  data  on  race  and  ethnicity  be 
collected.  The  following  examples 
illustrate  statutory  requirements  that 
specify  the  exact  categories  particular 
agencies  must  use: 

•  The  Federal  Affirmative 
Employment  Program  of  the  U.S.  Equal 
Employment  Opportunity  Commission 
is  required  by  29  CFR  1607. 4B.  to  use 
the  minimum  OMB  Directive  No.  15 
categories  except  in  Hawaii  (where 
detailed  Asian  or  Pacific  Islander 
subgroups  are  to  be  collected)  and 
Puerto  Rico  (Hispanic  and  non- 
Hispanic) 

•  Federal  agencies  are  required  by  the 
Office  of  Personnel  Management's 
Federal  Personnel  Manual  292-1  (Book 
m,  pp.  106-107,  296-233  and  298-302) 
to  collect  the  minimum  racial  and 
ethnic  categories  and  eleven  national 
origin  categories  (Asian  Indian,  Chinese, 
Filipino,  Guamanian,  Hawaiian, 
Japanese,  Korean,  Samoan,  Vietnamese, 
all  other  Asian  or  Pacific  Islanders,  and 
not  Hispanic  in  Puerto  Rico)  for  the 
Central  Personnel  Data  Files. 

•  Legislation  covering  collection  of 
data  on  race  by  the  Bureau  of  Indian 
Affairs  has  varying  definitions  of  Indian 
depending  on  the  program  (Indian 
Reorganization  Act  of  1934,  25  U.S.C. 
479  and  25  CFR  pvt  5). 

•  Contract  Compliance  Programs  of 
the  Employment  Standards 
Administration  are  required  by  41  CFR 
chapter  60  (EEO)  to  collect  data  on  race 
and  ethnicity  for  workforce  analysis 
using  the  categories  "Blacks,  Spanish- 
sumamed  Americans,  American 
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Indians,  and  Orientals"  (41  CFR  60- 
2.11). 

•  Data  on  race  and  ethnicity  from 
employee  selection  tests  and  procedures 
are  to  be  collected  using  the  categories 
"Blacks  (Negroes),  American  Indians 
(including  Alaskan  Natives),  Asians 
(including  Pacific  Islanders),  Hispanic 
(including  persons  of  Mexican,  Puerto 
Rican,  Cuban.  Central  or  South 
American,  or  other  Spanish  origin  or 
culture  regardless  of  race).  Whites 
(Caucasians)  other  than  Hispanic,  and 
totals"  (41  CFR  60-3.4B.). 

•  The  Center  for  Minority  Veterans  of 
the  Department  of  Veterans  Affairs  is 
required  by  Sec.  509,  Public  Law  103- 
446  and  38  U.S.C.  317  to  use  the 
categories  Asian  American,  Black, 
Hispanic,  Native  American  (including 
American  Indian,  Alaskan  Native,  and 
Native  Hawaiian),  and  Pacific-Islander 
American. 

2.3     Voting  Rights  Issues 

Concerns  have  been  raised  that 
changes  to  the  current  categories  for 
data  on  race  and  ethnicity  may  affect  the 
usefulness  of  the  data  for  congressional 
reapportionment,  legislative 
redistricting,  and  enforcement  of  the 
Voting  Rights  Act. 

Following  each  decennial  census, 
congressional  reapportionment — the 
redistribution  of  the  435  seats  in  the 
U.S.  House  of  Representatives  among 
the  50  States — is  calculated  using  the 
population  totals  for  each  state  and  the 
formula  of  "equal  proportions"  adopted 
by  the  Congress  in  1941  (United  States 
Code,  Title  2.  Section  2a).  Redistricting 
is  the  process  of  redrawing  the 
boundaries  of  congressional,  state,  and 
local  legislative  districts  in  accordance 
with  the  Fourteenth  Amendment's 
"one-person/one-vote"  principle  and 
the  standard  of  population  equality  as 
set  forth  in  Wesbeny  v.  Sanders, 
Reynolds  v.  Sims,  and  subsequent  court 
decisions.  Changes  to  Directive  No.  15 
would  be  expected  to  affect 
congressional  reapportionment  and  one- 
person/one-vote  compliance  in 
redistricting  only  to  the  extent  that  such 
changes  affect  the  overall  response  to 
the  decennial  census. 

Charges  of  minority  vote  dilution — 
the  claim  that  the  redistricting  plan  or 
at-large  election  system  minimizes  or 
cancels  out  the  voting  strength  of  a 
minority  group — under  Section  2  of  the 
Voting  Rights  Act  (whif:h  applies 
nationwide)  are  usually  determined  by 
reference  to  decennial  census  data  on 
race  and  ethnicity.  In  addition, 
compliance  with  Section  5  of  the  Voting 
Rights  Act — which  requires  Federal 
preclearance  for  new  voting  practices 
and  procedures  in  certain  states — also  is 


generally  determined  by  reference  to 
decennial  census  data  on  race  and 
ethnicity.  Changes  to  Directive  No.  15 
could  have  implications  for  the  effective 
implementation  of  the  Voting  Rights 
Act. 

Decennial  census  data  are  used  to 
determine  the  count  and  distribution  of 
the  voter-eligible  minority  population. 
Proof  that  it  is  possible  to  draw  a  district 
with  a  voter-eligible  minority 
population  in  the  majority  is  usually 
needed  to  establish  a  vote  dilution  claim 
under  Section  2  of  the  Voting  Rights 
Act.  Changes  to  the  current  categories 
that  alter  the  counts  of  voter-eligible 
minorities  could  affect  the  ability  of 
such  groups  to  mount  successful  vote 
dilution  claims.  The  Attorney  General's 
preclearance  determinations  pursuant  to 
Section  5  of  the  Voting  Rights  Act— 
whether  to  grant  or  deny  Section  5 
preclearance — are  often  affected  by  the 
size  and  distribution  of  the  minority 
population. 

In  addition,  data  on  race  and  ethnicity 
from  the  decennial  census  frequently 
are  used  as  independent  variables  in 
statistical  procedures  that  estimate 
group  voting  behavior,  particularly 
when  counts  of  registered  voters  by  race 
or  ethnicity  are  not  available.  These 
estimates  of  group  voting  behavior  are 
essential  to  vote  dilution  claims  under 
Section  2  of  the  Voting  Rights  Act,  as 
well  as  to  the  analysis  of  many  types  of 
voting  changes  under  Section  5  of  the 
Voting  Rights  Act. 

2.4  Data  Continuity  Concerns 

If  changes  are  made  to  the  Federal 
standards  for  collecting  data  on  race  and 
ethnicity,  it  will  be  critically  important 
to  data  users  to  understand  the  impact 
of  those  changes  vis-a-vis  the  categories 
they  have  been  using  for  the  past  20 
years.  The  acceptance  of  new  ways  of 
reporting  race  and  ethnicity  may  require 
supporting  information  so  that  users  can 
assess  the  magnitude  of  changes  to 
current  time  series.  To  that  end, 
alternative  methods  of  tabulating 
multiple  responses  on  race  into  the 
current  minimum  set  of  categories  must 
be  investigated  further. 

2.5  Financial  Costs 

If  0MB  were  to  revise  the  categories 
for  data  oto  race  and  ethnicity  by 
modifying  Directive  No.  15,  a  sizeable 
number  of  Federal  agencies  and  others 
would  have  to  change  data  collection 
forms,  computer  programs,  interviewers' 
and  coders'  manuals,  and  other  related 
materials  for  their  data  systems. 
Although  Directive  No.  15  is  a  standard 
for  use  by  Federal  agencies,  many  State 
and  local  agencies  and  private  sector 
entities  also  follow  the  Federal 


standards  for  collection,  record  keeping, 
and  presentation  data  on  race  and 
ethnicity.  On  the  other  hand,  there  will 
be  other  costs  incurred  if  changes  are 
not  made  to  the  current  categories,  and 
these  costs  are  also  discussed  in  this 
section. 

If  a  decision  were  made  either  to  use 
separate  questions  exclusively,  or  to  use 
a  combined  format  always,  or  to  use  a 
"mark  one  or  more"  reporting  option  for 
race,  or  to  add  a  "multiracial"  category, 
there  would  also  be  costs  for 
redesigning  data  editing,  coding,  and 
processing  systems  to  accommodate  the 
changes. 

Other  costs  would  be  associated  with 
changing  data  base  management, 
retrieval  and  aggregation  programs,  and 
historical  table  formats.  Data  base 
management  systems  might  have  to  be 
significantly  expanded  to  provide  data 
comparability  with  historical  series. 
Procedures  might  have  to  be  developed 
for  editing  multiple  responses  to 
achieve  this  comparability.  Staff  would 
have  to  be  trained  in  the  new 
procedures  resulting  from  any  change  to 
the  current  categories.  Since  the 
estimated  transition  time  for  changing 
EEOC  data  bases  would  be  2-3  years, 
data  for  these  years  could  be  severely 
hampered  for  enforcement  purposes. 
This  would  likely  result  in  additional 
costs  for  protracted  processing  of 
grievances. 

The  Health  Resources  and  Services 
Administration  (HRSA)  of  the 
Department  of  Health  and  Human 
Services  has  noted  that  substantial 
changes  for  23  categorical  grant 
programs  would  be  required  for 
competing  and  noncompeting  grant 
application  materials,  data  entry  and 
report  programs,  and  the  preference/ 
priority  databases.  Alterations  in  the 
current  collection  categories  for  data  on 
race  and  ethnicity  would  require 
restructuring  of  the  definitions  and  data 
collection  tools  designed  to  report  cross- 
cutting  outcome  measures  for  Title  VII 
and  VIII  Health  Professions  and  Nursing 
education  and  training  programs. 

During  informal  discussions, 
company  representatives  offered  a  few 
examples  of  the  potential  impact  on 
private  sector  employers  if  changes  to 
the  categories  were  to  be  made.  The 
costs  of  making  changes  to  forms  is 
considered  to  be  minimal.  Changes  in 
the  data  systems  would  be  more 
expensive  than  changes  in  the  forms, 
since  this  effort  would  be  very  labor 
intensive.  In  addition,  if  there  were  new 
categories,  employees  might  have  to  be 
resurveyed  in  order  to  update  the 
information  on  race  and  ethnicity. 

Any  changes  from  the  current 
collection  mechanism  would  entail 
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major  program  changes  for  the  700 
institutions  participating  in  the  seven 
student  assistance  campus-based  loan 
and  scholarship  programs.  Review  and 
revision  of  records  for  eligibility  and 
fiscal  accounting  data  would  be 
required,  including  manual  review  of 
data,  computer  programming  changes, 
and  changes  to  the  scope  of  work  for 
contract  services.  In  addition,  the 
Student  Financial  Aid  Guideline  and 
the  User  Manual  for  the  Electronic 
Reporting  System  would  require  review 
and  revision.  Moreover,  changes  in 
definitions  would  require  that  schools 
reconcile  past  and  current  submissions 
of  data  for  compatibility  to  enable  HRSA 
to  make  appropriate  awards  to 
participating  institutions. 

The  Administration  on  Children  and 
Families  (ACF)  of  the  Department  of 
Health  and  Human  Services  considers 
the  overall  effect  of  change  to  the  racial 
and  ethnic  categories  to  be  marginal. 
ACF  collects  data  on  race  and  ethnicity 
for  several  internal  data  systems  (e.g., 
foster  care,  personnel,  grant-related 
information).  However,  in  relation  to  the 
total  cost  of  maintenance  of  these 
internal  data  systems,  possible  changes 
in  the  classification  of  data  on  race  and 
ethnicity  are  likely  to  have  only 
marginal  effects.  Alterations  to  racial 
and  ethnic  categories  used  for  data 
systems  maintained  by  private 
contractors  for  ACF  (e.g.,  Head  Start, 
Child  Abuse  and  Neglect, 
Developmentally  Disabled,  Native 
American)  would  not  likely  cause 
excessive  burden  to  the  data  collection 
effort. 

In  addition,  ACF  has  data  systems 
that  are  legislatively  mandated  and 
involve  data  collections  by  states  (such 
as  temporary  assistance  to  needy 
families,  child  support  enforcement).  If 
the  alterations  to  existing  systems  are 
profound,  states  might  be  resistant  to 
change  or  they  might  seek  Federal  funds 
to  defray  costs  of  updating  state  data 
systems,  particularly  to  meet  Federal 
reporting  requirements. 

While  financial  costs  would  be 
incurred  if  changes  are  made  to 
Directive  No.  15,  there  are  other  types 
of  costs  associated  with  not  making 
changes.  Problems  that  exist  with  use  of 
the  current  Directive  will  not  be 
resolved.  These  continuing  problems 
Include  lack  of  standardization  for 
classifying  data  on  race  and  ethnicity 
across  state  and  Federal  agencies;  less 
than  optimal  participation  in  Federal 
surveys  (especially  item  nonresponse); 
misidentification  of  individuals  and 
groups  in  surveys;  inaccurate  counts 
and  rates;  inaccurate  research; 
inaccurate  program  design,  targeting 
and  monitoring;  and  possibly 


misallocation  of  funds.  There  will 
continue  to  be  inconsistency  even 
within  the  same  Federal  agency  if 
Hispanic  origin  data  continues  to  be 
collected  using  either  the  combined 
format  or  two  separate  questions.  It  is 
not  uncommon  for  the  denominator  of 
a  rate  for  Hispanics  to  be  based  on  data 
collected  using  separate  questions  on 
race  and  ethnicity  while  the  numerator 
is  based  on  data  collected  using  the 
combined  format. 

Chapter  3.  Reportiiig  More  Than  One 
Race 

3.1  Background 

This  chapter  addresses  issues  related 
to  whether  or  not  the  Federal  standards 
for  data  on  race  and  ethnicity  should 
provide  an  option  that  permits  the 
reporting  of  more  than  one  race.  The 
chapter  discusses  different  approaches 
that  have  been  studied  by  Federal 
agencies  to  provide  such  an  option.  It 
presents  findings  of  the  research 
conducted  by  Federal  agencies  on  the 
alternative  approaches  and  identifies 
potential  implications  of  providing  or 
not  providing  a  response  option  for 
reporting  more  than  one  race.  Follo%ving 
a  review  of  the  current  standards  and  an 
overview  of  the  research  conducted,  the 
chapter  addresses  the  following 
questions: 

•  Should  a  multiracial  category  be 
listed  among  the  response  options  to  the 
question  on  race?  (section  3.4.2) 

•  ff  a  multiracial  category  is  listed, 
should  a  "follow-up"  format  be  used,  in 
which  individuals  who  select 
"multiracial"  are  asked  in  a  follow-up 
question  to  specify  their  racial 
identities?  (section  3.4.3) 

•  Should  a  multiple-response  format 
be  used  in  which  the  respondent  is 
instructed  to  "mark  one  or  more  races"? 
(section  3.4.4) 

•  Should  a  multiple-response  format 
be  used  in  which  the  respondent  is 
instructed  to  "mark  all  that  apply"  on 
the  race  question?  (section  3.4.5) 

•  Are  there  other  options  for 
reporting  of  more  than  one  race  by 
respondents?  (section  3.4.6) 

Sections  3.5  through  3.7  discuss  some 
of  the  trends,  concerns,  and  potential 
implications  related  to  adding  (or  not 
adding)  an  option  for  reporting  more 
than  one  race  to  the  Federal  standard  for 
collecting  and  reporting  racial 
categories,  including  the  effects  on  such 
areas  as  legal  and  program  needs, 
measurement  issues,  and  data 
production. 

3.2  Current  Practice 

Directive  No.  15  provides  a  minimimi 
set  of  racial  and  ethnic  categories — four 


categories  for  data  on  race  (White. 
Black,  American  Indian  or  Alaskan 
Native,  and  Asian  or  Pacific  Islander) 
and  two  categories  for  data  on  ethnicity 
(Hispanic  origin  and  not  of  Hispanic 
origin).  The  current  standard  permits 
Federal  agencies  to  use  more  detailed 
categories  for  collecting  data  on 
population  groups,  so  long  as  the  data 
collection  is  organized  in  a  way  that 
makes  it  possible  for  the  agencies  to 
aggregate  the  more  detailed  designations 
into  the  EHrective  No.  15  categories. 

For  person  who  identify  with  more 
than  one  race.  Directive  No.  15  indicates 
that  the  single  racial  category  which 
most  closely  j^flects  the  individual's 
recognition  in  his  or  her  community 
should  be  used.  Directive  No.  15  does 
not  provide  for  identifying  two  or  more 
races. 

3.3    Overview  of  Research  on  Reporting 
More  Than  One  Race 

To  assist  0MB  in  deciding  whether  or 
not  the  Federal  standard  should  provide 
for  reporting  more  than  one  race. 
Federal  agencies  have  conducted  several 
major  surveys  to  test  the  possible  effects 
on  data  quality  of  various  options.  Major 
objectives  of  the  research  and  testing 
programs  carried  out  in  1995  and  1996 
have  included: 

•  Analysis  of  the  growth, 
characteristics,  and  self-identification 
patterns  of  persons  in  interracial 
marriages  and  households; 

•  Cognitive  research  to  develop 
alternative  race  questions  with  a 
category  called  "multiracial"  or 
response  options  such  «s  "mark  one  or 
more"  or  "mark  all  that  apply;" 

•  Empirical  research  on  how 
reporting  more  than  one  race  is  likely  to 
affect  current  racial  distributions  in  self- 
administered  censuses  and  surveys 
(compared,  for  example,  with 
interviewer  and  telephone  surveys);  and 

•  Research  on  whether  most 
respondents  who  self-identified  as 
multiracial  with  specify  more  than  one 
race. 

3.3.1     Surveys  to  Explore  Options 

The  Current  Population  Survey, 
conducted  jointly  by  the  Bureau  of 
Labor  Statistics  (BLS)  and  the  Bureau  of 
the  Census,  included  a  Supplement  on 
Race  and  Ethnicity  in  May  1995  (the 
CPS  Supplement).  The  CPS  Supplement 
was  designed  to  test  the  effect  of  asking 
questions  about  race  and  Hispanic 
ethnicity,  with  and  without  a 
multiracial  response  option.  As  part  of 
its  research  and  testing  program  for 
Census  2000,  the  Bureau  of  the  Census 
conducted  two  additional  studies — the 
National  Content  Survey  (also  known  as 
the  1996  census  survey  or  the  Census 
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2000  survey)  and  the  Race  amd  Ethnic 
Targeted  Test  (the  RAETT)— to  explore 
the  implications  of  using  different 
formats  for  questions  on  respondents' 
racial  identification  and  reporting  of 
Hispanic  origin. 

3.3.2    Cognitive  Research  to  Guide 
Survey  Design 

The  agencies  conducted  extensive 
cognitive  research  to  pretest  the  racial 
and  ethnic  categories  and  the 
sequencing  of  the  questions  on  race  and 
Hispanic  origin  in  the  survey 
instruments.  An  interagency  team 
conducted  cognitive  research  on  several 
versions  of  the  CPS  Supplement 
questionnaire  designed  for  face-to-face 
and  telephone  interviews.  The  race 
question  included  a  multiracial 
category,  with  a  follow-up  question  for 
reporting  the  races  with  wh/ch  the 
respondent  identified.  The 
questionnaire  was  tested  with  a  range  of 
racial  and  ethnic  groups  in  various 
regions  of  the  United  States,  and 
respondents  from  all  groups  were  able 
to  report  that  the  term  "multiracial" 
meant  more  than  one  race.  (McKay  and 
de  la  Puente,  1995) 

The  Bureau  of  the  Census  conducted 
cognitive  research  on  two  different 
options  for  reporting  more  than  one  race 
on  the  race  item  in  a  mail  survey  form. 
The  options  consisted  of  including  (1)  a 
"multiracial"  category  in  the  race 
question,  and  (2)  an  instruction  to  mark 
one  or  more  of  the  racial  categories 
provided  in  the  race  question. 

The  cognitive  research  guided  the 
placement  of  a  separate  multiracial 
category  in  the  race  item,  determined' 
the  appropriate  number  of  write-in  lines 
to  the  multiracial-response  box, 
identified  the  appropriate  terminology 
for  soliciting  response  from  persons  of 
mixed  racial  parentage  (without 
providing  a  definition  of  "multiracial" 
for  this  population),  and  guided  the 
development  of  the  instructions 
allowing  respondents  to  choose  more 
than  one  box.  Because  the  cognitive 
research  revealed  that  some  respondents 
believed  the  term  "multiracial"  meant 
more  than  two  races,  the  wording 
"multiracial  or  biracial"  was  used  in  the 
NCS  and  the  RAETT  to  convey  to 
respondents  that  the  category  is  to  be 
used  by  those  who  identify  with  two  or 
more  racial  groups.  (Gerber  and  de  la 
Puente,  1996) 

The  cognitive  research  also  was  used 
to  develop  a  "mark  one  more" 
instruction,  indicating  that  respondents 
could  mark  more  than  one  racial 
category  as  applicable.  The  initial 
cognitive  work,  which  offered 
respondents  the  choice  of  marking  one 
racial  category  or  marking  more  than 


one  racial  category,  asked  those 
selecting  more  than  one  group  to  specify 
the  race  with  which  they  most 
identified. 

Cognitive  interviews  tested  several 
versions  of  this  question.  A  number  of 
problems  were  identified  in  these 
interviews.  First,  some  respondents 
could  not  absorb  or  understand  the 
complex  instructions  that  were 
necessary.  Second,  the  formatting 
(which  was  subject  to  space  limitations) 
made  it  difficult  for  some  respondents 
to  read  and  absorb  the  question  fully. 
Third,  respondents  who  expected  a 
"multiracial"  category  were 
disappointed  that  this  response  option 
was  not  provided.  And  finally,  some 
respondents  were  not  comfortable  with 
being  asked  to  designate  a  single  race, 
when  they  did  not  want  to  discount  any 
part  of  their  racial  heritage.  The 
question  that  was  ultimately  used  asked 
respondents  merely  to  mark  the  boxes, 
without  also  asking  them  to  designate 
the  race  with  which  they  most 
identified.  (Gerber  and  de  la  Puente, 
1996) 

Respondents  for  the  cognitive 
research  were  recruited  on  the  basis  of 
interracial  parentage  or  ancestry.  In 
testing  the  use  of  multiracial  reporting 
options  in  both  the  interview  and  self- 
administered  mail  modes,  researchers 
found  that  many  of  the  respondents 
recruited  based  on  known  multiracial 
status  did  not  choose  to  report  as 
multiracial.  Reasons  they  gave  for  not 
selecting  the  multiracial  category 
included:  identification  with  the  racial 
and  cultural  group  of  one  parent; 
acceptance  of  the  racial  identity 
perceived  to  be  conferred  by  their 
community;  and  a  lack  of  identification 
with  a  "multiracial"  group 
encompassing  members  of  different 
racial  ancestries.  (McKay  and  de  la 
Puente,  1995;  Gerger  and  de  la  Puente, 
1996) 

3.4    Evaluating  Research  on  Options  for 
Reporting  More  Than  One  Race 

The  sections  that  follow  present 
results  from  the  CPS  Supplement,  the 
National  Content  Survey,  and  the 
RAETT  as  they  bear  on  the  alternative 
approaches  outlined  at  the  beginning  of 
this  chapter  (See  section  3.1).  Brief 
descriptions  of  these  surveys  follow. 

The  Current  Population  Survey  is  a 
monthly  national  sample  survey  of 
approximately  60,000  households:  it 
routinely  collects  information  on  the 
race  and  ethnic  origin  of  household 
members  using  the  current  Directive  No. 
15  categories.  The  May  1995  CPS 
Supplement  collected  additional  racial 
and  ethnic  data  on  the  households 
under  four  different  panel  conditions: 


Panel  1     Separate  race  and  Hispanic- 
origin  questions,  with  no 
"multiracial"  category. 
Panel  2     Separate  race  and  Hispanic- 
origin  questions,  with  "multiracial" 
category. 
Panel  3     Combined  race  and  Hispanic- 
origin  question,  with  no 
"multiracial"  category. 
Panel  4    Combined  race  and  Hispanic- 
origin  question,  with  "multiracial" 
category. 
The  CPS  Supplement  had  a  response 
rate  of  82.9  percent. 

The  National  Content  Survey  (NCS), 
conducted  from  March  through  June 
1996,  was  a  mail  survey  of  94,500 
households  drawn  from  1990  decermial 
census  "mail  back  areas"  representing 
about  95  percent  of  the  country.  The 
NCS  included  thirteen  panels,  four  of 
which  were  designed  to  evaluate  the 
effects  of  adding  a  "multiracial  or 
biracial"  category  and  reversing  the 
sequence  of  the  questions  on  race  and 
Hispanic  origin.  It  is  less  representative 
of  American  Indians  and  Alaska 
Natives,  given  that  about  25  percent  of 
those  populations  live  outside  "mail 
back  areas." 

The  NCS  panels  were  as  follows: 

Panel  1     Separate  race  and  Hispanic- 
origin  questions — no  "multiracial  or 
biracial"  category;  race  first 
sequence. 
Panel  2     Separate  race  and  Hispanic- 
origin  questions — with  "multiracial 
or  biracial"  category;  race  first 
sequence. 
Panel  3     Separate  race  and  Hispanic- 
origin  questions — no  "multiracial  or 
biracial"  category;  Hispanic-origin 
first  sequence. 
Panel  4     Separate  race  and  Hispanic- 
origin  questions — with  "multiracial 
or  biracial"  category;  Hispanic- 
origin  first  sequence. 
Each  of  the  four  questionnaires  was 
mailed  to  a  panel  of  about  6,000 
households.  The  response  rate  for  the 
four  panels  was  72  percent;  the  results 
are  thus  based  on  approximately  18,000 
households.  Computer-assisted 
telephone  reinterviews  were  conducted 
with  each  household  that  had 
completed  and  retiuned  the  NCS  form. 
Because  the  NCS  sample  excluded 
households  outside  1990  census 
mailback  areas,  and  some  households 
did  not  return  a  questionnaire,  results 
from  the  NCS  cannot  be  generalized  to 
the  entire  national  population. 

The  RAETT,  conducted  by  the  Bureau 
of  the  Census  in  the  summer  of  1996, 
was  the  principal  vehicle  for  testing  and 
evaluating  several  important  proposed 
changes  for  the  race  question.  The 
RAETT  targeted  112,000  households  in 
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areas  that  have,  relative  to  the  Nation  as 
a  whole,  high  concentrations  of 
households  in  any  of  six  specified  racial 
or  ethnic  groups:  White  ethnic  (whether 
European,  Canadian,  or  American), 
Black,  American  Indian,  Alaska  Native, 
Asian  or  Pacific  Islander,  and  Hispanic 
origin.  A  total  of  58,911  questionnaires 
were  returned,  yielding  an  overall 
response  rate  53  percent. 

The  RAETT  included  questions 
designed  to  test  the  effects  of  a 
"multiracial  or  biracial"  category  as 
well  as  "mark  one  or  more"  and  "mark 
all  that  apply"  approaches  to  reporting 
more  than  one  race,  and  a  combined 
question  on  race  and  Hispanic  origin, 
using  eight  different  panels  or  versions 
of  the  questionnaire.  The  RAETT  panels 
were  as  follow: 

Panel  A     Separate  race  and  Hispanic 
origin  questions — no  "multiracial  or 
biracial"  category;  Hispanic  origin 
first  sequence. 
Panel  B     Separate  race  and  Hispanic 
origin  questions  with  "multiracial 
or  biracial"  category  with  write-ins; 
Hispanic  origin  first  sequence. 
Panel  C    Separate  race  and  Hispanic 
origin  questions  with  "mark  one  or 
more  races"  instruction;  Hispanic 
origin  first  sequence. 
Panel  D    Separate  race  and  Hispanic 
origin  questions  with  a  "multiracial 
or  biracial"  category  with  write-ins; 
race  first  sequence. 
Panel  E    Combined  race,  Hispanic 

origin,  and  ancestry  question  with  a 
"multiracial  or  biracial"  category. 
Panel  F    Combined  race,  Hispanic 

origin,  and  ancestry  with  "mark  one 
or  more  boxes"  instruction. 
Panel  G    Separate  race  and  Hispanic 
origin  questions  with  "multiracial 
or  biracial"  category  with  write-ins; 
Hispanic  origin  first  sequence; 
tested  terminology  and 
alphabetization  of  categories. 
Panel  H    Separate  race  ana  Hispanic 
origin  questions  with  "mark  all  that 
apply"  instruction;  Hispanic  origin 
first  sequence. 
Each  of  these  surveys  provides 
important  information  about  options  for 
collecting  and  classifying  data  on  race 
and  ethnicity,  but  each  also  has  its 
limitations.  The  CPS  Supplement  is 
nationally  representative  and  data  were 
gathered  for  over  80  percent  of  the 
sample,  but  it  could  not  provide  reliable 
information  for  smaller  groups  in  the 
population.  The  NCS  is  close  to  being 
nationally  representative  and  its  use  of 
a  mail  out/mail  back  questioimaire  is 
particularly  relevant  for  designing  the 
2000  census,  but  the  response  rate  was 
only  72  percent,  and  it  too  could  not 
provide  reliable  information  for  smaller 
groups. 


The  RAETT  design  provides  a  good 
test  of  the  possible  effects  of  suggested 
new  racial  categories  because  it  focuses 
on  populations  for  which  the  national 
surveys  often  do  not  provide  sufficiently 
large  samples.  However,  even  with  a 
100  percent  response  to  the  RAETT, 
results  could  be  generalized  only  to  the 
population  in  the  census  tracts  in  each 
targeted  sample  frame.  The  actual 
response  rate  averaged  53  percent,  and 
the  response  rates  in  some  targeted 
samples  were  as  low  as  34  percent.  The 
sample  design  of  RAETT  also  does  not 
permit  results  for  different  targeted 
samples  to  be  combined. 

3.4.1     Data  Comparability 

A  key  concern  of  some  Federal 
agencies,  reflected  in  the  principles  that 
have  guided  the  review  of  the  current 
standards,  has  been  the  comparability  of 
data  from  any  new  categories  with 
information  produced  under  the 
existing  categories.  In  its  report  on  the 
RAETT,  the  Bureau  of  the  Census 
presented — for  purposes  of 
illustration — different  approaches  for 
tabulating  the  data,  using  the 
information  provided  in  the  write-in 
entries  to  the  "multiracial  or  biracial" 
category  and  in  multiple  responses  to 
the  race  question.  Some  of  these 
classification  approaches  provide 
examples  of  procedures  that  could  be 
developed  and  used  by  the  agencies  as 
"bridges"  between  the  current  and  any 
new  classification.  The  three  illustrative 
approaches  were  termed  the  single-race 
approach,  the  all  inclusive  approach, 
and  the  historical  series  approach.  They 
may  be  characterized  as  follows: 

Single-race  approach.  Responses 
indicating  only  one  racial  category 
would  be  assigned  to  that  category. 
Responses  from  individuals  who 
reported  multiple  races  would  be 
classified  into  a  separate  "multiple 
race"  category.  This  method  provides  a 
lower  bound  for  the  number  who 
identify  with  a  given  category.  The 
results  from  this  approach  are  readily 
available  from  standard  tabulations. 

All-inclusive  approach.  Responses  are 
classified  into  racial  category  specified 
using  the  minimum  set  of  categories  in 
Directive  No.  15.  With  a  single  race/ 
ethnicity  question  using  the  combined 
format  in  Directive  No.  15,  the  all- 
inclusive  Hispanic  proportion  would  be 
most  comparable  to  ihe  proportion 
reporting  Hispanic  when  there  are 
separate  questions,  one  for  race  and  one 
for  ethnicity. 

The  sum  of  the  percentages  reported 
for  the  four  separate  racial  categories 
would  exceed  100  percent,  because 
multiple  race  responses  would  be 
counted  in  each  reported  racial 


category.  In  spite  of  this  disadvant^e, 
the  all-inclusive  approach  would 
provide  information  on  the  total  number 
of  times  the  racial  category  had  been 
selected. 

Historical  series  approach.  Unlike  the 
single  race  or  the  all-inclusive  approach, 
the  historical  series  approach  can  take 
on  many  variations,  just  one  of  which 
was  used  in  the  RAETT  illustrative 
tabulations.  The  intent  of  this  approach 
is  to  classify  data  into  categories  that 
resemble  those  that  have  been  used 
historically  to  enforce  current  civil 
rights  laws.  An  individual's  response  (or 
responses)  is  classified  into  one  and 
only  one  category,  in  a  set  of  mutually 
exclusive  and  exhaustive  categories  that 
add  up  to  100  percent.  For  example,  in 
the  report  on  the  RAETT,  which  tested 
a  "multiracial  or  biracial"  category  with 
a  write-in  to  specify  races  as  well  as 
other  options  for  reporting  more  than 
one  race,  the  historical  series  approach 
classified  into  the  Asian  or  Pacific    ^ 
Islander  category  responses  of:  (1)  Only 
the  Asian  or  Pacific  Islander  category, 
(2)  the  Asian  or  Pacific  Islander  category 
and  also  White,  (3)  the  Asian  or  Pacific 
Islander  category  and  Other  Race,  and 
(4)  the  Asian  or  Pacific  Islander  category 
and  the  multiracial  category,  with  no 
specification  of  additional  races.  The 
"multiracial"  or  "other"  category  in  the 
historical  series  were  a  residual  category 
which  consisted  of  responses  to  the 
"multiracial"  category  that  did  not 
specify  any  races;  and  responses  of  two 
race  categories  other  than  "White"  or 
"Some  Other  Race."  A  more  complete 
description  of  the  historical  series 
approach  is  provided  in  the  RAETT 
report. 

Under  the  historical  series  approach, 
the  percentages  allocated  to  each  of  the 
major  categories  were  comparable  to  the 
data  collected  without  a  multiple  race 
reporting  option  (Panel  A  of  the 
RAETT).  except  for  the  Alaska  Native 
targeted  sample.  The  discrepancy  in  this 
group  may  be  due  to  the  fact  that  this 
particular  targeted  sample  suffered  from 
both  a  small  size  and  from  an  extremely 
low  response  rate  (34  percent). 

3.4.2    Should  a  Multiracial  Category  Be 
Listed  Among  the  Response  Options  to 
the  Question  on  Race? 

The  CPS  Supplement  on  Race  and 
Ethnicity,  the  National  Content  Survey, 
and  the  Race  and  Ethnic  Targeted  Test 
all  allowed  testing  of  the  effects  of 
adding  a  multiracial  category  to  the  list 
of  races.  The  CPS  Supplement  used  the 
term  "multiracial"  to  identify  the 
category,  and  the  NCS  and  the  RAETT 
used  the  term  "multiracial  or  biracial." 

CPS  Supplement.  In  the  CPS 
Supplement,  the  race  question  on 
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Panels  2  and  4  included  a  "multiracial" 
categorv;  results  were  very  similar — a 
little  more  than  1.5  percent  identified  as 
multiracial  in  each  panel. 

Table  3.1  shows  that  the  multiracial 
response  option  drew  respondents 
primarily  from  the  American  Indian, 
Eskimo,  and  Aleut  population,  and  from 


those  who  reported  in  the  "Something 
Else"  category.  Without  a  multiracial 
response  category,  about  1  percent 
reported  as  American  Indian,  Eskimo, 
and  Aleut.  With  a  multiracial  category, 
about  0.75  percent  reported  in  the 
American  Indian,  Eskimo,  and  Aleut 
category  only. 


The  proportions  reporting  in  the 
White  category,  in  the  Black  category, 
and  in  the  Asian  or  Pacific  Islander 
category  were  not  affected  by  the 
introduction  of  the  multiracial  option  in 
the  CPS  Supplements. 

BILUNQ  CODE  3110-01-M 


Table  3.1  Racial  Distribution  from  the  First  Question  in  the  CPS  Supplement 
Assessing  Racial  Identity  (In  percent) 


Race/Ethnicity 

Panel 

1 

2 

3 

4 

White 

79.88 

79.74 

75.78 

74.66 

Black 

10.29 

10.66 

10.60 

10.27 

Hispanic 

- 

- 

7.53 

8.20 

American  Indian/Eskimo/ Aleut 

0.97 

0.73 

1.06 

0.79 

Asian/Pacific  Islander 

3.83 

3.25 

3.25 

3.30 

Something  Else 

4.68 

3.70 

1.50 

0.92 

Don't  Know/Not  Applicable 

0.34 

0.26 

0.28 

0.32 

Total  Multiracial 

- 

1.65 

- 

1.55 

Totals 

100.00 

100.00 

100.00 

100.00 

Panel  1  -  separate  Hispanic  question,  no  multiracial  category 
Panel  2  -  separate  Hispanic  question,  multiracial  category 
Panel  3  -  no  separate  Hispanic  question,  no  multiracial  category 
Panel  4  -  no  separate  Hispanic  question,  multiracial  category. 

From  Tucker  et  al,  19%. 
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National  Content  Survey.  In  the  NCS, 
the  race  question  included  a  multiracial 
category  (using  the  term  "multiracial  or 
biracial")  in  two  of  four  panels.  The 
percent  of  respondents  identifying 
themselves  as  multiracial  on  the  NCS 
was  1.2  percent  on  the  panel  with  the 
race  qnestion  first  (Panel  2),  and  1.1 
percent  on  the  panel  with  the  Hispanic- 
origin  question  iirst  (Panel  4).  Thus,  as 
in  the  CPS,  less  than  2  percent  of  the 
total  population  chose  the  multiracial 
category  on  the  NCS.  Hispanics  on  the 
NCS  were  more  likely  than  the  total 
population  to  idraitify  as  multiracial  (6.7 
percent  in  Panel  2  and  10.0  percent  in 
Panel  4). 

The  addition  of  a  multiracial  category 
had  no  statistically  significant  effect  on 
the  percentage  of  persons  who  reported 
as  White,  as  Black,  as  American  Indian, 
or  as  Asian  or  Pacific  Islander  regardless 
of  whether  the  race  or  the  Hispanic- 
origin  question  was  asked  first. 
However,  the  relatively  small  sample 
size  in  the  NCS  might  not  detect 
changes  that  were  substantively 
important  for  small  populations. 

For  example,  although  ixot  statistically 
significant,  the  declines  in  the 
proportion  reporting  in  the  Asian  or 
Pacific  Islander  category,  from  4.0 


percent  to  2.7  percent  in  panels  where 
the  race  question  came  first,  and  from 
3.4  percent  to  2.8  percent  when  the 
Hispanic-origin  question  was  asked 
first,  suggested  that  further  analyses 
should  be  undertaken.  An  analysis  of 
the  Asian  or  Pacific  Islander  write-in 
respronses  for  those  who  reported  in  the 
multiracial  category  revealed  that  if 
these  write-in  responses  had  been 
reported  solely  as  Asian  or  Pacific 
Islander,  the  proportion  of  the 
population  in  that  category  would  have 
increased  to  about  3  percent.  These 
findings,  however,  cannot  be  used  to 
draw  a  firm  conclusion  about  the  effects 
of  adding  a  multiracial  category  on 
reporting  as  Asian  and  Pacific  Islander 
because  the  sample  sizes  were  too  small. 

Adding  a  multiracial  category 
significantly  decreased  reporting  in  the 
"Other  race"  category  when  race  was 
asked  first,  from  3.3  percent  to  1.7 
percent.  Reporting  as  "Other  race" 
decreased  only  0.3  percent  with  a 
multiracial  category  when  the  Hispanic- 
origin  question  was  asked  first. 

Race  and  Ethnic  Targeted  Sample. 
The  RAETT  used  a  total  of  eight  panels, 
Panels  A  through  H  (with  A  as  the 
control  panel).  Three  of  the  panels 
specifically  tested  the  effects  of 


reporting  more  than  one  race.  In  Panel 
B,  the  RAETT  tested  the  effects  of 
including  a  "multiracial  or  biracial"' 
category.  In  Panel  C.  it  tested  the  effects 
of  instructing  respondents  to  "mark  one 
or  more"  in  response  to  the  race 
question;  and  in  Panel  H.  it  tested  the 
effects  of  instructing  respondents  to 
"mark  all  that  apply"  in  response  to  the 
race  question.  The  results  are  discussed 
in  succeeding  sections  of  this  chapter. 

To  determine  the  effects  of  including 
a  multiracial  category,  responses  to 
Panel  B  are  compared  with  responses  to 
Panel  A.  The  findings  indicate  that  the 
availability  of  the  option  to  report  as 
"multiracial  or  biracial"  had  the  most 
substantial  effect  in  the  Asian  and 
Pacific  Islandar  and  in  the  Alaska 
Native  targeted  samples.  In  the  other 
targeted  samples,  use  of  the  multiracial 
category  had  no  significaxrt  effect  on 
how  race  was  reported.  The  percentages 
using  the  multiracial  category  in  each  of 
the  other  targeted  samples  were  under 
1.0  percent  for  the  White  ethnic  and  the 
Black  targeted  samples,  2.33  percent  for 
the  Hispanic  targeted  sample,  and  3.67 
percent  for  the  American  Indian 
targeted  sample.  (See  Table  3.2.) 
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Table  3.2  Percent  Using  Multiracial  Category,  by  Targeted  Sample 


Targeted  Sample 


White  ethnic 


Black 


Hispanic 


American  Indian 


Asian  and  Pacific  Islander 


Alaska  Native 


'Multiracial  or 


Biracial"  Category 
(Panel  B) 


0.41 


0.95 


2.33 


3.67 


7.58 


7.07 


From  Bureau  of  the  Census,  1997. 


PILUMG  CODE  311 0-01 -C 

In  the  Asian  and  Pacific  Islander  targeted  sample.  7.58  percent  in  Panel  B  selected  the  multiracial  categoi7.  and 
another  3.06  percent  marked  more  than  one  race,  even  though  they  were  instructed  to  mark  only  one.  The  corresponding 
nerrentaBPs  in  the  Alaska  Native  targeted  sample  v»rere  7.07  percent  and  6  32  percent. 

'  The  S^E^rl^sults  show  thatl  there  were  the  addition  of  a  new  category  (e.g..  multiracial),  the  proportion  importing 
m  a  least  one  of  the  current  categories  may  be  reduced.  In  the  Asian  and  Pacific  Islander  targeted  sample,  about 
2  percent  fewer  reported  in  the  White  (only)  category  in  Panel  B.  and  about  4.5  percent  fewer  reported  m  the  Asian 
Ld  Padfic  iTandeMonly)  category.  Within  the  AsLi  and  Pacific  Islander  category,  the  Hawaiian  and  the  Asian  Indian 
Se/or  e  h  d  die  largest  drops  k^  reporting  from  Panel  A  to  Panel  B.  However,  the  response  rate  for  die  Asian  and 
PaX  Islander  targeted  sample  was  only  Ss'percent.  and  the  possible  impact  of  nonresponse  bias  on  these  comparisons 
is  not  known  without  further  research.  (See  Table  3.3.) 
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Table  33  Comparison  of  Panel  A  and  Panel  B  (With  a  Multiracial  Category)  for 
the  Asian  and  Pacific  Islander  Targeted  Sample,  by  Race:  1996  RAETT 


Race 

Count  or  Estimate 

Difference 
(Panel  B 

minus 
Panel  A) 

No 

multiracial 

response 

option 

(Panel  A) 

"Multiracial 

or  Biracial" 

category 

(Panel  B) 

White  ethnic 

20.56 

18.47 

*  -2.09 

Black 

5.99 

6.05 

0.07 

American  Indian  and  Alaska  Native 

0.31 

0.36 

0.06 

Asian  aid  Pacific  Islander 

64.95 

60.48 

*-4.47 

Chinese 

17.76 

17.50 

-0.26 

Filipino 

19.72 

18.71 

-1.01 

Hawaiian 

9.20 

5.48 

♦  -3.72 

Korean 

1.55 

1.59 

0.05 

Vietnamese 

1.40 

1.50 

0.10 

Japanese 

8.21 

8.22 

0.00 

Asian  Indian 

1.24 

0.48 

♦  -0.76 

Samoan 

1.01 

1.37 

0.36 

Guamanian. 

0.00 

0.29 

♦0.29 

Other  Asian  and  Pacific  Islander 

4.85 

5.33 

0.47 

Other  race 

4.44 

4.00 

-0.44 

Multiracial 

— 

7.58 

> 

Unrequested  multiple  response 

3.76 

3.06 

-0.70 

♦  An  asteri^  indicates  that  the  difference  is  statistically  significant  at  the  90-  ^ 
percent  confidence  interval  assuming  there  is  no  bias  due  to  a  low  response  rate. 
From  Bureau  of  the  Census,  1 997,  Table  1 -4R,  p.  D-6. 
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In  the  Alaska  Native  targeted  sample,  the  response  rate  was  only  34  percent,  leading  again  to  the  possibility  of 
nonresponse  bias  and  the  need  for  further  research.  This,  and  the  fact  that  the  percent  reporting  White  (only)  increased 
by  about  4.5  percent  with  the  addition  of  a  multiracial  category,  suggests  that  the  group  reporting  in  Panel  A  was 
different  in  some  way  from  the  group  reporting  in  Panel  B.  In  this  targeted  sample,  the  multiracial  category  drew 
primarily  from  the  American  Indian  and  Alaska  Native  category.  (See  Table  3.4.) 
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Table  3.4  Comparison  of  Panel  A  (No  Multiracial  Category)  and  Panel  B  (With  a 
Multiracial  Category)  for  the  Alaska  Native  Targeted  Sample,  by  Race:  1996 
RAETT 


Race 

Count  or  Estimate 

Difference 

(Panel  B 

minus 

Panel  A) 

No 

multiracial 

response 

option 

(Panel  A) 

"Multiracial 

or  Biracial" 

category 

(Panel  B) 

White 

12.55 

16.99 

4.44 

Black 

0.56 

1.05 

0.49 

American  Indian  and  Alaska  Native 

79.36 

65.26 

*-14.10 

Asian  and  Pacific  Islander 

2.23 

3.16 

0.93 

Other  race 

0.14 

0.15 

0.01 

Multiracial 

~ 

7.07 

— 

Unrequested  multiple  response 

5.16 

6.32 

1.16 

*  An  asterisk  indicates  that  the  difference  is  statistically  significant  at  the  90- 
percent  confidence  interval  as  long  as  there  is  no  bias  due  to  a  low  response  rate. 
From  Bureau  of  the  Census,  1997. 
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3.4.3     If  a  Multiracial  Category  Is  Listed,  Should  a  "Follow-Up"  Format  Be  Used,  in  Which  Individuals  Who  Select 

the  Category  Are  Asked  To  Specify  Their  Racial  Identities^ 

All  three  of  the  major  research  siorveys— the  CPS  Supplement,  the  NCS,  and  the  RAETT— used  a  two-part  question 
to  evaluate  the  effects  of  a  follow-up  question  on  reporting  by  different  racial  groups. 

CPS  Supplement.  The  responses  on  the  CPS  Supplement  to  the  follow-up  question  for  individuals  who  identified 
themselves  as  multiracial  are  shown  in  Table  3.5. 
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Table  3.5  Racial  Distribution  from  First  Question  in  CPS  Supplement  Assessing 
Racial  Identity,  Detailed  Identification  for  **Multiraciak"  in  Panels  2  and  4  (In 
percent) 


Breakdown  of  Responses  to  a 

Follow-up  Question 

Panel  2 

Panel  4 

"Something  else"  as  onh  one  race 

0.51 

0.22 

Only  1  race  (of  those  provided) 

0.53 

0.15 

White-Black/Black-U'hife 

0.09 

0.16 

.Ajnerican  Indian  +  1  race 

0.20 

0.28 

Asian/Pacific  Islander  ■+- 1  race 

0.07 

0.28 

1  race  +  Something  else 

0.16 

0.07 

Other  2  races 

0.00 

0.20 

3  or  more  races 

0.08 

0.21 

No  race/don't  know  not  applicable 

0.02 

0.00 

Total  Multiracial  Responses 

1.65 

1.55 

From  TiKker,  et  al.,  1996. 
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With  the  exception  of  respondents  who  named  only  one  race,  the  "American  Indian  +  one  other  race"  group  had 
the  highest  frequency  in  both  panels,  followed  by  "Asian/Pacific  Islander  +  one  race"  on  Panel  4.  All  but  a  small 
percentage  of  the  Hispanics  who  used  the  multiracial  category  reported  only  an  Hispanic  ethnic  group.  (McKay,  Stinson, 
de  la  Puente.  and  Kojetin.  1996) 

More  than  60  percent  of  multiracial  responses  on  Panel  2  and  close  to  20  percent  of  multiracial  responses  on 
Panel  4  did  not  provide  two  or  more  different  races.  Respondents  who  reported  only  a  single  race,  or  reported  ethnicities 
as  races,  were  designated  as  "unconfirmed  multiracials."  With  the  addition  on  an  Hispanic  category,  there  was  a  90 
percent  decline  among  Hispanic  "unconfirmed  multiracials"  between  Panels  2  and  4.  There  was  also  a  60  percent 
decline  in  such  entries  for  non-Hispanics  between  Panels  2  and  4,  which  is  not  readily  explained  by  the  presence 
of  the  Hispanic  category  on  Panel  4   (See  Table  3.6.) 

The  decline  in  unconfirmed  multiracials"  among  Hispanics  in  Panel  4  may  reflect  the  effect  of  the  combined 
race  and  Hispanic  ongin  question  on  Hispanic  reporting.  In  the  case  of  non-Hispanics,  the  decline  might  result  from 
the  absence  of  the  influence  of  a  preceding  Hispanic  origin  question. 
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Table  3.6  Percentage  '^Multiracials'*  and  ^'Unconfirmed'*  Multiracials 


Panel  2 
(separate  questions) 

Panel  4 
(combined  questions) 

Multiracial 

"Unconfinned" 
Multiracials 

Multiracial 

"Unconfinned" 
Multiracials 

Named  I  race  in  response 

Hispanic 

2.21 

10.73 

0.00 

0.71 

Non-Hispanic 

4.81 

45.77 

5.15 

17.02 

Named  2  or  more  races  in  response 

Hispanic 

3.53 

4.60 

22.79 

0.00 

Non-Hispanic 

26.02 

2.33 

52.46 

1.88 

Totals     • 

36.57 

63.43 

80.40 

19,60 

From  McKay,  Stinson,  de  la  Puente,  and  Kojetin,  1996. 
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Researchers  were  able  to  compare   the  racial   identification   of  CPS   respondents   on  the  CPS   control   card,   which 
represents  the  current  time  series,  with  their  racial  identification  on  the  CPS  Supplement.  Table  3.7  displays  the  results. 
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Table  3.7  Racial  Identifications  on  CPS  Control  Card  and  CPS  Supplement 


Panel 

Race  on  CPS 
Control  Card 

Race  on  CPS  Supplement 

Same  Race 

Another 
race 

"Something 
Else" 

"Multiracial" 

1 

White 

95.80 

1.15 

3.05 

— 

Black 

95.02 

1.84 

3.14 

— 

American  Indian, 
Eskimo,  or  Aleut 

74.50 

20.78 

4.72 

Asian  or  Pacific 
Islander 

90.91 

3.06 

6.03 

_ 

2 

White 

95.64 

0.88 

2.34 

1.15 

Black 

93.70 

1.65 

1.89 

2.77 

American  Indian, 
Eskimo,  or  Aleut 

58.94 

34.44 

2.38 

4.24 

Asian  or  Pacific 
Islander 

92.67 

1.80 

3.70 

1.83 

3 

White 

91.28 

7.82 

0.82 

— 

Black 

94.72 

2.21 

3.06 

— 

Americ»i  Indian, 
Eskimo,  or  Aleut 

71.98 

22.94 

5.07 

Asian  or  Pacific 
Islander 

88.or 

5.49 

4.88. 

4 

White 

90.15 

8.38 

0.54 

0.92 

Black 

94.62 

2.07 

0.94 

2.36 

American  Indian, 
Eskimo,  or  Aleut 

61.71 

27.84 

2.51 

7.94 

Asian  or  Pacific 
Islander 

86.00 

2.70 

4.35 

6.93 

rom  Tucl 

teretal.,  1996. 

Note.  The  percentage  distribution  of  the  other  races  for  "American  Indian,  Eskimo, 
Aleut"  respondents  in  the  CPS  Supplement  was  as  follows:  Panel  1:  White,  17.89; 
Black,  0.64;  Asian  or  Pacific  Islander,  0.70;  Panel  2:  White,  22.10;  Black,  10.17;  Asian 
or  Pacific  Islander,  1.95;  Panel  3:  White,  14.24;  Black,  0.63;  Asian  or  Pacific  Islander, 
3.50;  Hispanic,  4.57;  Panel  4:  White,  14.44;  Black,  2.52;  Asian  or  Pacific  Islander,  1.98; 
Hispanic,  7.43.  . 
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As  reported  above,  only  the  percent  of 
people  identifying  as  American  Indian, 
Eskimo,  or  Aleut  was  significantly 
smaller  when  a  multiracial  category  was 
used.  However,  the  largest  movement 
from  the  American  Indian,  Eskimo,  or 
Aleut  category  is  always  to  the  White 
category.  (See  Note  to  Table  3.7.)  Only 
4.24  percent  of  this  group  used  the 
multiracial  category  on  Panel  2.  On 
Panel  4,  7.94  percent  of  those 
identifying  with  this  group  on  the  CPS 
Supplemental  selected  multiracial  while 
7.43  percent  chose  Hispanic.  In  sum,  a 
large  number  of  individuals  of  mixed 
American  Indian  and  White  ancestry 
changed  their  racial  identification  on 
the  CPS  Supplement  but  not  necessarily 
to  the  multiracial  category.  This  change 
had  a  noticeable  effect  on  the  American 
Indian,  Eskimo,  and  Aleut  population 
counts  without  noticeably  affecting 
counts  of  the  White  population. 

Researchers  analyzea  the  distribution 
of  CPS  Supplement  respondents 
choosing  the  multiracial  category  by 
State  to  consider  whether  State 
legislative  requirements  for  a 'multiracial 
category  on  State  records  influenced  the 
frequency  with  which  this  category  was 
chosen.  At  the  time  of  the  study, 
Georgia  was  the  only  State  with  a  law 
requiring  a  multiracial  category;  six 
other  States  (Florida,  Illinois,  Indiana, 
Michigan,  North  Carolina,  and  Ohio) 
were  in  the  process  of  framing 
legislation  requiring  a  multiracial 
category.  The  highest  percentage  of  CPS 
respondents  choosing  the  multiracial 
category  for  these  States  was  1.5 
percent.  Among  other  States,  the  five 
with  the  hi^est  percentage  of 
respondents  choosing  the  multiracial 
category  were:  Hawaii,  Nevada, 
Washington,  Tennessee,  and  Alaska.  Of 
these,  Hawaii  was  the  highest,  with  11.6 
percent;  the  others  had  percentages 
between  3.0  percent  and  4.7  percent. 

The  CPS  Supplement  data  were  also 
analyzed  to  consider  the  efEect  of  having 
parents  of  different  races  on  the 
reporting  of  the  racial  identity  of 
children.  Of  the  CPS  households,  less 
than  1  percent  involved  married 
partners  of  different  races  with  children 
undo:  the  age  of  16  in  the  household. 
About  13  percent  of  these  households 
involved  an  Asian/Pacific  Islander 
mother  and  White  bther;  about  11 
percent,  a  White  mother  and  Black 
fether;  about  9  percent,  a  White  mother 
and  multiracial  bther;  about  8  percent, 
an  Hispanic  mother  and  White  Esther; 
and  about  8  percent,  a  multiracial 


mother  and  White  father.  Almost  32 
percent  of  the  children  in  these 
households  identified  as  "multiracial." 

National  Content  Survey.  In  the 
National  Content  Survey  (NCS), 
virtually  all  persons  (98  percent)  who 
marked  the  multiracial  category  in  the 
panels  that  included  this  category 
provided  a  write-in  response.  More  than 
half  of  these  write-in  responses  (55 
percent)  identified  two  or  more  different 
races,  and  about  a  third  showed  a  racial 
category  and  a  Hispanic-origin  group. 
The  remainder  of  the  write-in  responses 
indicated  only  one  of  the  racial 
categories  specified  in  Directive  No.  15. 

The  vast  majority  (more  than  80 
percent)  of  the  write-in  responses  to  the 
multiracial  category  included  White. 
(This  result  is  consistent  with  research 
on  interracial  and  inter-ethnic  marriages 
and  households,  which  usually  involve 
one  White  spouse  (92  percent)  or  White 
parent  (86  percent).)  About  30  percent 
of  the  write-in  responses  included  the 
Asian  or  Pacific  Islander  category,  about 
25  percent  involved  the  Black  category, 
and  about  7  percent  involved  the 
American  Indian  category.  If  the  Asian 
and  Pacific  Islander  write-ins  to  the 
multiracial  category  had  been  tabulated 
solely  as  Asian  and  Pacific  Islander,  the 
proportion  of  the  population  in  that 
category  would  have  increased  to  about 
3  percent,  still  smallw  than  the  4 
percent  who  selected  Asian  and  Pacific 
Islander  in  Panel  1,  without  a 
multiracial  cat^ory. 

Race  and  Ethnic  Tainted  Test. 
Information  from  the  write-ins  for 
panels,  B,  D,  E.  F.  and  G  in  the  RAETT 
was  tabulated  in  accordance  with  the 
"historical  series"  and  the  "all 
inclusive"  approaches  described  in 
section  3.4.1.  The  results  are  useful  in 
assessing  the  extent  to  which  write-ins 
can  be  used  to  provide  the  bridges  to  the 
distributions  provided  by  the  current 
classifications.  These  results  are 
described  in  other  parts  of  this  report. 

3.4.4    Should  a  Multiple-Response 
Format  Be  Used,  in  Which  the 
Respondent  is  Instructed  to  "Mark  One 
or  More  Races? 

Another  option  for  collecting  data  is 
to  allow  respondents  to  select  more  than 
one  race.  Some  suggest  that  this 
approach  has  the  advantage  of 
preserving  detailed  data  ahout  racial 
identification  that  might  not  be  captured 
with  a  single  multiracial  response 
category,  even  with  write-in  lines.  This 
section  discusses  one  instruction  that 


respondents  might  be  given;  the  next 
section  discusses  an  alternative 
instruction.  Only  the  RAETT  tested 
these  alternative  approaches. 

Race  and  Ethnic  Targeted  Test — 
Panels  A  and  B  In  the  RAETT.  some 
respondents  marked  more  than  one  box 
on  Panels  A  and  B,  despite  the 
instruction  on  both  panels  to  "mark  one 
box  .   .  ."  (Panel  B  included  a 
"multiracial"  category;  Panel  A  did  noL) 
Reporting  multiple  races  on  Panel  A 
was  especially  high  in  the  Alaska  Native 
targeted  sample  (5.16  percent).  This 
percentage  nearly  approached  the 
percentage  who  selected  the  multiracial 
category  on  Panel  B  in  this  targeted 
sample  (7.07  percent).  Multiple 
responses  on  Panel  A  were  also 
substantial  (3.76  percent)  in  the  Asian 
and  Pacific  Islander  targeted  sample. 
(By  comparison,  it  is  estimated  that  0.5 
percent  of  respondents  to  the  1990 
censiis  selected  more  than  one  race 
when  asked  to  select  only  one.) 

In  the  targeted  samples  of  the  RAETT, 
the  lowest  frequency  of  marking 
multiple  races  on  panels  with 
instructions  to  "mark  one  box"  was  0.7 
percent  in  the  Black  targeted  sample.  In 
the  Asian  and  Pacific  Islander  targeted 
sample,  persons  who  were  bom  in  the 
United  States  were  fiar  more  likely  to 
report  multiple  races  than  the  foreign- 
bom. 

In  addition,  respondents  in  all  of  the 
targeted  samples  marked  one  or  more 
boxes  even  for  the  panel  that  included 
a  multiracial  category.  That  finding 
suggests  that  marking  multiple  races 
Hiay  have  a  different  ma«ning  to  some 
respondents  than  identifjring  in  a 
category  labeled  "multiracial." 

Race  and  Ethnic  Targeted  Test — Panel 
C.  In  the  RAETT,  Panel  C  instructed 
respondents  to  "marii  one  or  more" 
races.  The  percentages  in  each  of  the 
targeted  samples  that  provided  multiple 
responses  were  imder  2  percent  for  the 
White  ethnic  targeted  sample  and  the 
Black  targeted  sample,  3.57  percent  for 
the  Hispanic  targeted  sample,  4.22 
pen:ent  for  the  American  Indian,  and 
10.03  percent  for  the  Asian  and  Pacific 
Islander  target  sample.  Approximately 
the  same  percentage  marked  only  the 
Asian  and  Pacific  Islander  category  in 
Panel  C  as  selected  only  that  category  in 
Panel  A.  (The  Alaska  Native  targeted 
sample  did  not  receive  the  option  to 
mark  one  or  more.)  (See  Table  3.8.) 
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Table  3.8  Percent  Reporting  Multiple  Responses  in  the  "Mark  One 
or  More  Races'"  Option  (Panel  C),  by  Targeted  Sample 


Targeted  Sample 


White  ethnic 


Blacic 


Hispanic 


American  Indian 


Asian  and  Pacific  Islander 


Alaska  Native 


Multiple  Response 

"Mark  one  or  more" 
instruction 

(Panel  C) 


1.35 


1.80 


3.57 


4.22 


10.03 


(N/A) 


(NA)  Not  available    From  Bureau  of  the  Census,  1997. 
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3.4.5     Should  a  Multiple  Hesponse  Format  Be  Used  in  Which  the  Respondent  is  Instructed  to  "Mark  All  That  Apply" 

on  the  Race  Question? 

Respondents  evidently  interpreted  the  instruction  to  "mark  all  that  apply"  somewhat  differently  than  the  instruction 
to  "mark  one  or  more  "  

Race  and  Ethnic  Targeted  Test— Panel  H.  The  percentages  in  each  of  the  RAETT  targeted  samples  that  provided 
multiple  responses  in  the  mark  all  that  apply"  option  were  under  2.0  percent  for  the  White  ethnic  and  the  Black 
targeted  samples,  2.24  percent  for  the  Hispanic,  4.27  percent  for  the  American  Indian,  and  11.47  percent  for  the  Asian 
and  Pacific  Islander  targeted  samples.  The  Alaska  Native  targeted  sample  did  not  receive  this  option.  (See  Table  3.9.) 
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Table  3.9  Percent  Reporting  Multiple  Responses  in  the  **Mark  All  That 
Apply**  Option  (Panel  H),  by  Targeted  Sample 


Targeted  Sample 

Multiple  Response: 

"Mark  all  that  apply" 
instruction 

(Panel  H) 

White  ethnic 

1.23 

Black 

1.71 

Hispanic 

224 

American  Indian 

4.27 

Asian  and  Pacific  Islander 

11.47 

Alaska  Native 

(NA) 

(NA)  Not  available.    FromBureauof  the  Census,  1997. 

BILUNG  CODE  3110-Ot-C 

In  contrast  to  Panel  C,  significantly  fewer  respondents  in  the  Asian  and  Pacific  Islander  targeted  sample  m  Panel 
H,  with  the  "mark  all  that  apply"  instruction,  selected  only  the  Asian  and  Pacific  Islander  category  than  was  the 
case  in  Panel  A.  (See  Table  3.10.)  If  those  who  marked  Asian  and  Pacific  Islander  in  combination  with  another  category- 
are  included  with  those  who  marked  only  Asian  and  Pacific  Islander,  the  percentages  are  about  the  same.  The  "historical 
series"  approach,  described  in  section  3.4.1  above,  also  largely  eliminated  these  reductions  in  reporting.  With  this 
tabulation  of  responses,  the  percentages  reporting  as  Asian  and  Pacific  Islander  on  Panel  H  no  longer  differed  significantly 
from  the  percentage  on  Panel  A. 
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Table  3.10  Percent  Distribution  of  Reporting  by  Race  in  the  Asian  and  Pacific 
Islander  Targeted  Sample  by  Option  for  Reporting  More  Than  One  Race 


Race 

No 

multiracial 

category 

(Panel  A) 

"Multiracial 

or  Biracial" 

category 

(Panel  B) 

Reporting  More  Than 
One  Race 

"Marie  one. 

or  more" 

instruction 

(Panel  C) 

"Marie  all 
that  apply" 
instruction 

(Panel  H) 

White 

20.56 

18.47 

16.90 

19.72 

Black 

5.99 

6.05 

4.06 

6.11 

American  Indian  and 
Alaska  Native 

0.31 

0.36 

0.13 

0.44 

Asian  and  Pacific 
Islander 

64.95 

60.48 

64.76 

58.25 

Chinese 

17.76 

17.50 

17.47 

17.75 

Filipino 

19.72 

18.71 

19.58 

17.55 

Hawaiian 

9.20 

5.48 

4.66 

3.87 

Korean 

1.55 

1.59 

1.51 

1.32 

Vietnamese 

1.40 

1.50 

0.84 

0.34 

Japanese 

8.21 

8.22 

8.75 

7.50 

Asian  Indian 

1.24 

0.48 

0.74 

0.98 

Samoan 

1.01 

1.37 

1.27 

1.36 

Guamanian 

0.0 

0.29 

0.0 

0.0 

Other  Asian 
and  Pacific 
Islander 

4.85 

5.33 

9.93 

7.57 

Other  race 

4.44 

4.00 

4.12 

4.01 

Multiracial 

(NA) 

7.58 

10.03 

11.47 

Unrequested  multiple 
response 

3.76 

3.06 

(NA) 

(NA) 

(NA)  Not  available. 

Note:  The  sample  size  for  Panels  A  and  B  is  approximately  the  same,  and  is 

approximately  twice  the  sample  size  of  Panels  C  and  H. 

From  Bureau  of  the  Census,  1997. 


3.4.6    Are  there  Other  Options  for 
Reporting  more  than  One  Race  by 
Respondents? 

Another  option  for  addressing 
concerns  about  reporting  multiple  races 
would  be  to  add  the  category  "Other"  to 
the  list  of  races  in  all  Federal  data 
collections.  As  discussed  in  Chapter  1  of 
this  report,  in  1988,  0MB  considered  a 
proposal  to  add  "Other"  to  the  list  of 
races.  Comments  at  that  time  indicated 
that  the  proposal  was  controversial  and 
consensus  would  not  be  easily  reached. 
The  debate  over  the  "Other"  category 
has  continued  in  the  current  review  of 
racial  and  ethnic  categories.  Some  who 
commented  expressed  support  for  the 
adoption  of  an  "Other"  category — if  it  is 
open-ended,  allowing  the  identification 
of  biracial  and  multiracial  people  and 
ethnic  groups  who  do  not  identify  with 
one  of  the  major  race  groups.  Others 
viewed  use  of  the  term  as  demeaning,  or 
stated  that  the  category  was  unnecessary 
or  that  it  was  too  broad  to  be  of  much 
use.  (0MB  Federal  Register  notice, 
1995) 

A  special  exemption  from  Directive 
No.  15,  granted  by  0MB,  allows  the 
Bureau  of  the  Census  to  collect  data 
using  an  "Other  race"  category,  and  that 
category  was  included  in  the  1980  and 
1990  decennial  censuses.  In  the  1990 
Census,  more  than  250,000  Americans 
wrote  in — as  their  race  designation — a 
combination  of  races  or  used  a  term 
such  as  "Eurasian"  that  indicates  two  or 
more  races. 

Under  its  special  exemption,  the 
Bureau  of  the  Census  does  not  assign 
the  "Other  race"  responses  to  the 
Directive  No.  15  race  categories.  The 
Bureau  has.  however,  developed  a 
Modified  Age-Race-Sex  (MARS)  file  that 
assigns  respondents  to  the  standard  race 
categories  in  order  to  provide  data 
comparable  to  vital  statistics  and  other 
statistical  sources.  In  developing  the 
MARS  file,  the  Bureau  of  the  Census 
used  a  complicated  set  of  algorithms.  If 
0MB  were  to  establish  a  new 
classification  system  that  provided  the 


"Other  race"  option,  a  standard 
algorithm  might  be  needed  across 
agencies.  Alternatively,  agencies  could 
simply  list  "Other  race"  in  tabulations. 
(National  Research  Council,  1996) 

5.5     Trends  With  Respect  to  Repdtting 
Multiple  Races 

3.5.1     Trends  Contributing  to  Reporting 
of  hdultiple  Races 

As  noted  earlier  in  this  chapter,  a 
significant  number  of  respondents  select 
more  than  one  race  even  when  asked  to 
select  only  one.  At  least  two  trends  may 
be  contributing  to  this  phenomenon. 

3.5.1. 1     Increases  in  Interracial 
Marriages  and  Households  and  Births  to 
Parents  of  Different  Races 

Some  of  the  impetus  for  considering 
an  option  that  allows  the  reporting  of 
more  than  one  race  comes  from  the 
increasing  number  of  interracial 
marriages  and  births  to  parents  of 
different  races  in  the  past  25  to  30  years. 
Allowing  individuals  to  report  more 
than  one  race  could  provide  a  more 
complete  report  of  the  Nation's 
changing  society. 

Data  suggest  that  individuals  from 
smaller  racial  population  groups  are 
more  likely  to  form  interracial  unions 
with  individuals  trom  outside  their 
racial  population  group  than  are 
individuals  from  the  White  and  the 
Black  populations.  The  White 
population  is  such  a  large  proportion  of 
the  total  United  States  population, 
however,  that  in  most  interracial 
marriages  one  partner  is  White; 
similarly,  for  most  children  with  parents 
of  different  races,  one  parent  is  White. 

•  In  the  1970  census,  there  were 
about  321,000  interracial  unions.  By 
1980,  the  number  had  increased  to 
about  1  million;  and  by  1990  there  were 
about  1.5  million  interracial  couples.  In 
all  but  8  percent  of  these  interracial 
couples,  one  spouse  (or  uiunarried 
partner)  was  White.  In  14  percent  of  all 
interracial  couples,  the  non-White 
spouse  was  Black;  in  22  percent, 
American  Indian  and  Afaska  Native;  in 


31  percent,  Asian  and  Pacific  Islander: 
and  in  25  percent.  "Other  race"  (most  of 
whom  were  of  Hispanic  origin). 

•  Census  data  indicate  that  the 
number  of  children  in  interracial 
families  grew  from  less  than  one-half 
million  in  1970  to  about  2  million  in 
1990.  In  1990.  in  interracial  families 
with  one  white  partner,  for  about  34 
percent  of  all  children  the  other  parent 
was  American  Indian;  for  45  percent  the 
other  parent  was  Asian;  and  for  about  20 
percent  the  other  parent  was  Black. 

•  In  1968,  for  2  percent  of  the  births 
with  at  least  one  Black  parent,  the 
second  parent  was  reported  as  White  on 
the  birth  certificate  (8,800).  This 
percentage  had  increased  to  9  percent  in 
1994  (63.000).  Analysis  of  the  change  in 
the  numbers  of  births  where  one  parent 
is  Black  and  the  other  is  some  other  race 
is  complicated  by  the  increasing  number 
of  birth  for  which  the  race  of  the  second 
parent,  usually  the  father,  is  not  given 
on  the  birth  certificate — 40  percent  in 
1994,  compared  with  24  percent  in 
1968.  (See  Graph  3.1.  Births  to  Minority 
and  White  Parents  as  a  Percent  of  All 
Births  to  Minority  Parents  by  Race  of 
Minority  Parent:  1968  to  1994.) 

•  Even  with  this  limitation  it  can  be 
inferred,  from  births  for  which  both 
parents'  races  are  known,  that  births 
involving  one  Black  parent  and  a  second 
parent  of  another  race  other  than  White 
also  are  increasing. 

•  Among  births  to  American  Indian 
and  Alaska  Native  p)arents,  a  high 
percentage  of  all  births  involve  a  second 
parent  of  another  race.  In  1968.  28 
percent  of  all  the  births  with  at  least  one 
American  Indian  or  Alaska  Native 
parent  listed  the  second  parent  as  White 
on  the  birth  certificate  (6.900):  in  1994 

it  was  45  percent  (23,000), 

•  Among  births  to  Asian  or  Pacific 
Islander  parents,  the  percentage  of 
births  in  which  the  second  parent  was 
listed  as  White  was  28  percent  in  1968, 
about  32  percent  between  1971  and 
1979.  and  26  percent  in  1994. 
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Graph  3.1  Comparison  of  Births  In  Which  One  Parent  is  White  and  the 
Second  Parent  is  American  Indian  .\laska  Native,  Asian  or  Pacific 
Islander,  or  Black  as  a  Percentage  of  Ail  Births  in  Which  Either  Parent 
Is  American  Indian/ Alaska  Native,  Asian  or  Pacific  Islander,  or  Black: 
1968  to  1994 
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3.5.1.2     State  Requirements  for 
Multiracial  Reporting 

Legislative  activity  at  the  State  level 
generates  further  impetus  for 
considering  a  modification  to  the 
Federal  standard  to  provide  reporting  of 
more  than  one  race.  Advocacy  groups 
for  multiracial  persons  have  lobbied 
many  State  legislatures  for  laws  to  add 
a  multiracial  category  to  all  forms  and 
applications  used  to  collect  information 
on  race  and  ethnicity. 

Due  at  least  in  part  to  these  advocacy 
efforts,  Georgia,  Indiana,  and  Michigan 
require  the  use  of  a  stand-alone 
multiracial  category  (Georgia  since  1994 
and  Indiana  and  Michigan  since  1995). 
In  these  States,  the  requirement  applies 
to  all  State  forms  and  applications  used 
to  collect  data  on  race  and  ethnicity, 
including  health  department  forms. 
Ohio  and  Illinois  have  similarly  adopted 
legislation  adding  a  multiracial 
category,  but  these  laws  affect  only 
school  forms  that  collect  data  on  race 
and  ethnicity.  Florida  and  North 
Carolina  have  added  a  multiracial 
category  (by  administrative  directives) 
to  school  forms  that  collect  information 
on  race  and  ethnicity. 

At  least  nine  other  States  are 
considering  legislation  to  add  a 


reporting  category  of  multiracial: 
California,  Massachusetts,  New  Jersey, 
New  York,  Oklahoma,  Oregon, 
Pennsylvania,  Texas,  and  Wisconsin.  In 
Maryland,  a  bill  adding  a  multiracial 
category  was  passed  by  the  legislature  in 
1995,  but  was  voted  by  the  Governor:  a 
task  force  has  been  established  to  review 
the  issue. 

State  law  enacted  thus  far  specif}-  that 
it  is  a  Federal  agency  does  not  accept 
the  multiracial  data  as  a  category,  then 
the  reporting  State  agency  is  to 
reclassify  individuals  identified  as 
multiracial  to  racial  or  ethnic 
classifications  approved  by  the  Federal 
agency  according  to  the  racial  and 
ethnic  distribution  of  the  general 
population.  The  term  "general 
population"  is  not  defined  in  the 
legislation. 

3.5.2    Public  Sentiment 

Some  advocacy  groups  support 
adding  a  category  called  "multiracial." 
They  represent,  for  the  most  part, 
persons  who  identify'  themselves  as 
multiracial,  or  person  who  want  to 
identify  their  children  as  multiracial  in 
cases  where  the  parents  are  of  different 
races.  Some  are  highly  critical  of  an 
approach  that  allows  for  the  reporting  of 


only  one  racial  category.  This  approach, 
they  say,  forces  children  to  deny  the 
racial  heritage  of  one  parent,  thereby 
adversely  affecting  self-esteem,  sense  of 
family,  pride,  and  psychological  well- 
being.  (0MB  Federal  Register  notice, 
1995) 

Public  comment  on  how  to  allow  for 
the  reporting  of  more  than  one  race  has 
ranged  from  suggestions  for  a  specific 
category  called  "multiracial"  (without 
further  specification  of  races)  to  a 
preference  for  identification  by  listing 
more  than  one  race  (with  or  without  a 
category  called  "multiracial").  (0MB 
Federal  Register  notice,  1995.) 

In  some  respects,  the  consequences  of 
adding  a  multiracial  category  or  of 
providing  an  option  to  report  more  than 
one  race  might  be  minor  At  present, 
less  than  2  percent  of  the  general  U.S. 
population  identifies  as  "multiraciar' 
when  the  category  is  included  as  a 
response  option.  Thus,  it  would  be  less 
disturbing  to  historical  data  senes  to 
add  a  multiracial  categorv'  soon,  while 
the  size  of  the  population  reporting 
would  cause  only  small  changes  in  data 
series  A  decade  or  two  from  now  the 
multiracial  population  will  be  larger 
and  the  disturbance  to  historical  series 
correspondingly  greater. 
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3.6    Measurement  Concerns  and 
Opportunities  Related  to  Reporting 
More  Than  One  Race 

3.61     Meeting  Legislative  and  Program 
Needs 

Many  Federal  agencies  use  data  on 
race  and  ethnicity  for  policy 
development,  program  evaluation,  and 
civil  rights  monitoring  and  enforcement. 
A  number  of  these  agencies  are 
concerned  that  adding  a  new  multiracial 
category,  or  allowing  individuals  to 
report  more  than  one  race,  could  affect 
the  comparability  and  historical 
continuity  of  data  series  that  they  rely 
on  to  meet  their  mandates  or  missions. 
Some  of  the  concern  is  related  to 
uncertainty  about  how  the  new  data  (if 
a  new  multiracial  category  were 
provided)  would  be  reported  or  how  the 
multiple  responses  (if  respondents  were 
allowed  to  report  more  than  one  race) 
would  be  tabulated.  For  example,  in  the 
employment  area,  representatives  of  the 
Equal  Employment  Opportunity 
Commission  (EEOC)  have  indicated  that 
adding  a  multiracial  category  or  using 
an  instruction  that  permits  reporting 
more  than  one  race  could  affect  the 
historical  comparability  of  data  used  for 
resolving  complaints  and  charges  as 
well  as  for  research,  malting  it  difficult 
particularly  to  analyze  trends 

Other  Federal  agencies  that  measure 
and  report  on  various  conditions  suggest 
that  the  interest  in  the  reporting  of 
multiracial  information  reflects  a 


growing  phenomenon  that  will  have  to 
be  addressed  sooner  or  later.  In  the 
health  field,  for  example,  it  is  important 
to  collect  comprehensive  data  about  the 
racial  heritage  of  individuals.  Studies 
have  indicated  that  rates  of  low  birth 
weight,  very  low  birth  weight,  pre-term 
delivery,  and  small-for-gestational-age — 
key  indicators  of  children's  health 
status — were  highest  when  both  parents 
were  Black,  followed  by  rates  for 
children  with  Black  mother/White 
father,  White  mother/Black  father,  and 
both  parents  White.  (Carter-Pokras  and 
LaViest,  1996)  In  the  context  of  health 
research,  a  Federal  standard  that 
permitted  the  reporting  of  more  than 
one  race  could  better  accommodate 
efforts  to  identify  individuals  at  high 
risk  for  certain  medical  conditions. 

Another  example  of  reporting  more 
than  one  race  is  provided  by  the 
National  Health  Interview  Survey 
(NHIS)  which  since  1982  has  been 
collecting  responses  on  more  than  one 
race  through  the  use  of  a  two-  part 
quMtion.  The  first  allows  respondents 
to  select  the  race  of  races  with  which 
they  identify  from  among  those  listed  on 
a  hand  card.  Persons  who  identify  more 
than  one  race  are  given  a  follow-up 
question  which  asks  them  to  pick  the 
race  that  best  describes  them,  and  the 
information  from  both  questions  is 
entered  into  the  person's  electronic 
record.  In  the  surveys  that  were  fielded 
through  1996,  only  the  first  two  races 


circled  in  the  first  question  and  the  race 
that  best  described  the  respondent  are 
available  for  analysis.  (The  1997 
redesign  of  the  NHIS  enables  the 
inclusion  of  up  to  five  of  the  races 
reported  in  the  first  question,  as  well  as 
the  race  that  best  describes  the 
respondent.)  For  persons  who  reported 
multiple  races,  information  on  the  race 
the  best  describes  them  (i.e.,  that  race 
obtained  from  the  follow-up  question)  is 
used  to  prepare  statistics  for  NHIS 
publications. 

However,  an  analysis  of  the  data  from 
the  first  NHIS  question  asked  of 
multiracial  persons  (see  Table  3.11) 
revealed  the  following: 

•  From  1982-1994,  an  average  of  1.4 
percent,  nearly  1,500  persons  out  of  a 
sample  of  100,000  per  year,  reported 
more  than  one  race  in  the  NHIS.  The 
aiuiual  proportion  of  persons  reporting 
multiple  races  ranged  fit>m  1.2  to  1.8 
percent. 

•  For  person  reporting  more  than  one 
race,  the  most  commonly  reported 
combination  was  White  and  Aleut, 
Eskimo,  or  American  Indian  (55 
percent). 

•  About  11.4  percent  of  respondents 
who  reported  more  than  one  race  did 
not  select  a  single  race  that  best 
represented  their  background.  This 
group  represent*  0.2  percent  of  the  total 
population. 
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Table  3.11  Weighted  number  and  proportion  of  persons  reporting  race  by  survey 
year,  NHIS,  1982  to  1994 


Year 

Estimates  of  persons  reporting  race  (number  in  thousands,  percent)' 

One  race 

More  than  one  race^ 

Total  number 

reporting  at  least 

onerace^ 

Number         Percent 

Number        Percent 

1982 

222,831 

98.8 

2,688 

1.2 

225,625 

1983 

224,912 

98.7 

2,918 

1.3 

227,868 

1984 

226,703 

98.6 

3,091 

1.3 

229,980 

1985 

229,240 

98.7 

2,996 

1.3 

232,256 

1986 

231,986 

98.7 

2,801 

1.2 

234,999 

1987 

233,810 

98.7 

2,915 

\2 

236,785 

1988 

235,142 

98.7 

3,200 

1.3 

238,367 

1989 

237,893 

98.6 

3,501 

1.5 

241,396 

1990 

240,924 

98.8 

3,013 

1.2 

243,958 

1991 

243,191 

98.7 

3,282 

1.3 

246,519 

1992 

245,447 

98.5 

3,669 

1.5 

249,267 

1993 

248,081 

98.5 

3,668 

1.5 

251,939 

1994 

249,604 

98.0 

4,527 

1.8 

254,599 

Average  (all  years) 

98.6 

1.4 

Percentages  may  not  add  up  to  1 00.0  percent  because  of  rounding  or  because 
persons  for  v^m  the  first  and  second  reported  races  are  in  the  same  race  category 
are  included  in  the  total  but  not  in  the  muMple-race  column. 

Hie  count  excludes  persons  for  whom  the  first  and  second  reported  races  are  in 
the  same  race  category. 

The  count  includes  persons  who  reported  a  first,  second,  and/or  main  race, 
including  those  for  whom  die  first  smd  secoad  repeated  race  are  in  the  same  race 
category. 
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3.6.2    Defining  and  Using  the  Term 
"Multiracial" 

A  Federal  standard  adding  a 
"multiracial"  category  would  have  to 
address  issues  of  terminology  and 
definition  as  well  as  the  issue  of 
whether  or  not  data  on  specific  races 
would  be  collected  in  addition. 

3.6.2.1     Definition  of  "Multiracial" 

In  the  five  States  that  have  enacted 
"multiracial"  legislation,  the  laws  call 
for  use  of  the  term  "multiracial."  (The 
same  is  true  in  several  other  States 
where  legislation  is  pending.)  Georgia. 
Indiana,  and  Michigan  have  defined 
"multiracial"  as  involving  parents  of 
different  races.  In  pending  legislation, 
California  defines  the  term 
"multiracial"  as  meaning  an  individual 
whose  biological  parents,  grandparents, 
or  great-grandparents  are  of  more  than 
one  race. 

The  research  findings  on  the 
terminology  preferred  by  persons  of 
more  than  one  race  are  inconclusive. 
The  May  1995  CPS  Supplement  on  Race 
and  Ethnicity  indicates  that  almost  the 
same  percentage  of  multiracial  persons 
preferred  the  term  "multiracial"  (28.4 
percent )  as  stated  "no  preference"  (27.8 
percent);  "Mixed  race"  was  preferred  by 
16.0  percent,  "More  than  one  race"  by 
6.0  percent,  and  "Biracial"  by  5.7 
percent. 

Other  evidence  about  terminology 
comes  from  a  study  sponsored  by  the 
National  Center  for  Health  Statistics 
involving  women  whose  parents  were  of 
different  races.  The  mail  and  telephone 
survey  interviewed  763  women,  some  of 
whom  were  of  mixed  racial  or  Hispanic 
background,  who  had  had  a  baby  within 
the  preceding  three  years.  Among  the 
respondents,  393  had  parents  of 
different  races,  149  had  one  Hispanic 
parent,  and  221  had  parents  who  were 
either  both  Hispanic  or  non-Hispanic 
and  who  were  of  the  same  race.  The 
study  found  that  the  women  were  more 
likely  to  enter  two  or  more  specific  races 
than  to  use  a  term  like  "multiracial." 
(Cantor  eta/.,  1997) 

If  the  Federal  Standard  were  to 
provide  for  the  use  of  a  "multiracial" 
category,  it  would  he  necessary  not  ordy 
to  agree  on  the  definition  but  also  to 
communicate  the  instructions  clearly  to 
respondents  as  well  as  interviewers. 
More  emphasis  would  need  to  be  placed 
on  drafting  instructions.  The 
experiences  of  the  States  in  trying  to 
define  the  term  and  the  data  from  the 
CPS  Supplement  and  the  NCS  suggest 
that  some  confusion  exists  about  the 
meaning  of  "multiracial."  Absent  a 
generally  accepted  understanding  of  the 
term,  confusion  could  be  expected  if  a 


"multiracial"  category  were  to  be  listed 
among  the  response  options.  Most 
Americans  are  probably  of  mixed 
ancestry,  depending  on  how  ancestry  is 
defined,  and  coidd  confuse  ancestry  or 
ethnicity  with  race.  (Also  see  the 
discussion  in  Chapter  4  regarding  the 
concepts  of  race  and  ancestry,  in  regard 
to  the  Hispanic  population.) 

3.6.2.2     Using  a  Stand-Alone 
"Multiracial  or  BimciaV  Category  or 
Including  a  Follow-up  Question 

The  research  results  indicate  that 
between  1.0  and  1.5  percent  of 
respondents  select  a  multiracial 
category  when  offered  the  opportimity 
to  do  so.  Providing  an  option  to  report 
by  means  of  a  multiracial  category  with 
no  follow-up  question  would  be 
responsive  to  persons  who  do  not  want 
to  choose  between  their  different  racial 
heritages.  However,  since  respondents 
would  not  be  asked  to  specify  their 
races,  it  would  not  be  possible  to 
tabulate  the  responses  in  the  current 
categories.  Concerns  about  historical 
continuity  of  data  would  not  be 
addressed.  While  refraining  from  such  a 
tabulation  would  be  in  keeping  with 
self-identification,  the  responses  would 
provide  information  of  limited  utility, 
particidarly  for  use  in  health  research. 

By  contrast,  a  foUow-up  question 
would  enable  the  data  to  be  tabulated  in 
the  current  categories  for  purposes  of 
historical  continuity  and  trend  analysis. 
Further,  with  the  additional  detail,  the 
effects  on  data  for  certain  groups  could 
be  minimized.  With  a  follow-up 
question,  research  results  suggest  that  a 
large  percentage  of  "multiracial" 
responses  could  be  classified  into  the 
categories  that  have  been  used  since 
1997. 

A  related  option  would  be  to  use  a 
multiracial  category  with  a  write-in. 
Doing  so  would  take  up  less  space  but 
require  more  coding  than  a  follow-up 
question.  Conversely,  using  a  follow-up 
question  that  specified  race  categories 
would  take  up  more  space  but  require 
less  coding. 

Another  option  involves  the  use  of  the 
"Other  race"  category,  as  in  the 
deceimial  census,  with  .a  multiracial 
example.  However,  the  use  of  this 
category  is  offensive  to  some 
respondents,  and  multiracial 
incUviduals  still  would  be  unable  to  self- 
identity  in  the  manner  they  have 
requested.  With  an  "Other  race" 
category,  a  greater  amount  of  coding 
would  be  required  for  the  variety  of 
responses. 


3.6.3  Using  a  "Mark  One  or  More"  or 
a  "Mark  All  That  Apply"  Instruction  in 
the  Race  Question 

Approximately  0.5  percent  of 
respondents  to  self-administered 
surveys,  including  the  1990  census, 
already  select  more  than  one  race,  even 
when  asked  to  select  only  one.  Allowing 
individuals  to  report  more  than  one  race 
could  increase  the  accuracy  of  these 
data,  eliminate  some  inconsistencies  in 
reporting  of  race,  and  improve  response 
rates. 

For  many  Federal  agencies,  the 
consequences  of  implementing  the 
reporting  of  more  than  one  race  could  be 
expected  to  vary  depending  on  the 
extent  to  which  responses  could  be 
tabulated  consistently  in  accordance 
v^th  existing  racial  categories  that  have 
been  used  to  meet  current  legislative 
mandates.  (National  Research  Council, 
1996)  If  information  from  multiple 
responses  can  be  tabulated  to  the 
current  classifications,  the  potential  for 
disruption  of  historical  series  important 
to  data  users  would  likely  be  reduced. 
In  particular,  such  disruption  could  be 
minimized  if  information  from  persons 
who  have  marked  multiple  boxes  coidd 
be  used  to  tabulate  responses  in  the  race 
categories  currently  specified  in 
Directive  No.  15.  Implementing  "mark 
one  or  more"  or  "mark  all  that  apply" 
approaches  would  be  less  burdensome 
than  having  to  code  data  from  write-ins. 
The  CPS  Supplement  found  that  many 
people  provided  write-ins  that 
represented  ethnicity  rather  than  races, 
a  factor  that  would  unnecessarily 
increase  processing  costs.  Either  of  the 
multiple  response  approaches  could  be 
expected  to  reduce  this  type  of 
misunderstanding  about  the  information 
being  asked.  Moreover,  lengthy 
definitions  of  terms  would  not  be 
needed,  whereas  if  a  "multiracial" 
category  were  used,  instructions  would 
be  needed  and  the  wording  of  the    ' 
instructidns  would  be  extremely 
important. 

3.6.4    Issues  Related  to  Primary  and 
Secondary  Data  Collections 

In  many  cases,  the  Federal 
Government  collects  data  through 
primary  data  collections,  as  in  censuses 
and  longitudinal  surveys.  In  primary 
data  collections,  agencies  rely  on 
essentially  two  methods  for  collecting 
informadon:  by  self-identification  or  by 
observer  identification,  which  is  based 
on  the  observer's  perception  of  the  most 
appropriate  category  in  which  to  report 
an  individual. 

With  self-identification,  individuals 
would  be  able  to  report  multiracial 
backgrounds.  In  the  case  of  observer 
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identification,  however,  the  observer 
would  have  little  basis  for  a  realistic 
assessment  of  a  person's  racial 
background.  In  this  case,  a  multiple  race 
response  option  that  called  for 
identification  of  the  particular  races 
(including  instructions  to  "mark  all  that 
apply")  could  pose  significant  data 
quality  problems.  This  is  true  today  to 
some  extent.  For  example.  American 
Indians  who  do  not  live  on  or  near  a 
reservation  are  often  classified  as  White 
or  Hispanic. 

In  other  instances,  the  Federal 
Government  uses  secondary  data 
collection,  as  when  it  obtains  data  from 
institutions  and  administrative  records. 
Examples  include  aggregate  data 
collected  from  colleges  and  universities 
on  the  race  and  ethnicity  of  students  or 
degree  recipients,  or  on  persons 
conducting  research  supported  by 
Federal  grants.  Reporting  could  become 
more  burdensome  for  institutions  if 
individuals  who  initially  provide  data 
to  the  university  were  using  a  multiple 
response  approach.  The  primary 
collectors  also  would  need  guidance  on 
how  to  aggregate  the  raw  data  into 
categories  specified  in  the  Federal 
standard. 

3. 7    Some  Implications  of  Allowing  the 
Reporting  of  More  Than  One  Race 

3. 7. 1    Possible  Effects  on  Reporting  by 
Particular  Population  Groups 

Data  available  horn  the  CPS 
Supplement,  the  NCS.  and  the  RAETT 
uniformly  indicate  that  adding  a 
multiraciad  option — whether  by  means 
of  a  multiracial  category  or  providing  for 
multiple-response  options — had  little 
effect  on  the  numbers  of  people  who 
reported  as  White  or  as  Black.  On  the 
other  hand,  adding  a  multiracial 
category  had  a  substantial  effect  on  the 
reporting  in  specific  racial  categories, 
such  as  the  American  Indian  (in  the  CPS 
Supplement)  and  the  Alaska  Native  and 
the  Asian  and  Pacific  Islander 
populations  (in  the  NCS  and  RAETT). 
As  noted  in  section  3.4.1,  the  Bureau  of 
the  Census  was  able  to  tabulate 
substantial  percentages  of  the 
multiracial  responses  in  the  RAETT  in 
the  present  Directive  No.  15  categories 
using  a  procedure  called  the  'historical 
series"  approach.  (However,  there  still 
may  be  some  differences  remaining.) 
Whether  this  ability  to  tabulate  the  data 
could  apply  in  other  contexts  needs 
further  investigation. 

To  the  extent  that  providing  a 
multiracial  or  a  multiple-race  response 
option  can  change  reporting,  the 
affected  population  could  experience 
some  consequences.  In  the  case  of  the 
American  Indian  population,  for 


example,  the  Bureau  of  Indian  Affairs 
and  the  Indian  Health  Service  provide 
assistance  to  persons  who  can  prove 
descent  from  a  member  of  a  federally 
recognized  tribe.  Tribal  governments 
have  expressed  concern  that  the 
addition  of  a  multiracial  category  could 
affect  their  ability  to  identify  their 
members.  In  the  case  of  health  statistics, 
adding  a  multiracial  category  could 
mean  that  fewer  American  Indians/ 
Alaska  Natives  would  be  counted  for 
both  numerators  (number  of  births  to 
American  Indian/Alaska  Native 
mothers)  and  denominators  (total 
number  of  American  Indian/Alaska 
Natives).  (Carter-Pokras,  LaViest,  1956; 
Hahn,  1992) 

3.7.2    Tabulation  of  Multiple 
Responses 

Whether  or  not  0MB  modifies 
Directive  No.  15,  some  respondents  will 
report  more  than  one  race.  It  is 
important  to  ensure  that  the  data  are 
treated  uniformly.  Accordingly, 
attention  needs  to  be  given  to 
establishing  rules  for  tabulating 
multiple  responses  to  the  race  question 
both  for  purposes  of  historical 
comparability  and  to  ensure  consistency 
across  Federal  agencies. 

An  algorithm  could  be  used  to 
tabulate  responses  in  the  racial 
categories  that  are  used  currendy.  For 
example,  one  option  woidd  be  to 
tabulate  responses  from  a  multiracial 
category  in  proportion  to  the 
distributions  for  the  current  single-race 
categories:  with  a  population  of  80 
Whites,  10  Asians,  and  10  multiracial 
individuals,  the  resulting  numbers 
would  be  89  Whites  and  11  Asians.  This 
algorithm  would  not  change  the  relative 
sizes  of  the  single-race  categories. 
However,  the  tabulation  would  be 
arbitrary  and  could  misrepresent  the 
multiracial  respondents  (if  for  instance 
the  10  respondents  in  the  multiracial 
category  were  the  children  of  Asian/ 
White  unions).  (National  Research 
Council,  1996)  Moreover,  even  if  this 
method  of  tabulation  would  suffice  for 
some  purposes,  there  are  others  in 
which  it  would  be  necessary  to  deal 
with  individual  records. 

Data  from  the  decennial  censuses 
suggest  that  the  way  in  which  children 
bom  into  interracial  families  are 
identified  on  the  race  item  does  not 
follow  the  race  and  ethnicity 
distribution  of  the  population.  Thus,  no 
simple  algorithm  could  assign  a  single 
race  based  on  the  races  of  the  parents 
that  adequately  matches  the  race  now 
reported  for  the  children.  For  instance, 
while  only  12  percent  of  the  United 
States  population  is  Black,  66  percent  of 
the  children  of  Black  and  White  unions 


have  identified  as  Black  in  each  census 
since  1970. 

As  discussed  in  section  3.4.1,  the 
Census  Bureau  developed  procedures  to 
address  the  reduced  reporting  of  only  a 
single  race  in  the  RAETT  that  occurred 
in  some  targeted  samples  when  a 
multiracial  category  or  a  multiple-race 
response  option  was  offered.  An 
algorithm  is  used  in  tabulating  all 
multiple  race  responses.  The  historical 
series  approach  tabulates  these 
responses  to  the  Black,  the  American 
Indian  and  Alaska  Native,  or  the  Asian 
and  Pacific  Islander  category  (and  to  the 
Hispanic  category  in  two  of  the  RAETT 
panels).  When  both  the  White  box  and 
either  the  "Some  other  race"  or  the 
"multiracial"  box  were  marked,  the 
responses  were  classified  as  White.  (The 
extent  to  which  other  agencies  might  be 
able  to  implement  a  similar 
classification  procedure  would  have  to 
be  determined.) 

This  historical  series  approach 
tabulated  a  large  percentage  of  the 
multiracial  responses  in  the  Directive 
No.  15  categories.  The  ordy  targeted 
sample  in  which  this  tabulation  did  not 
appear  to  produce  results  comparable  to 
the  single-race  reporting  in  Panel  A  was 
the  Alaska  Native  targeted  sample.  The 
historical  series  noticeably  increased  the 
percentages  of  American  Indian  and 
Alaska  Native  respondents  on  Panel  B 
(which  included  a  multiracial  category) 
and  Panel  H  (which  included  a  "mark 
all  that  apply"  instruction);  however. 
the  percentages  remained  lower  than  on 
Panel  A,  which  did  not  offer  a 
multiracial  option. 

In  the  cases  of  the  deceiuiial  censuses, 
the  Bureau  of  the  Census  has  not 
tabulated  responses  of  V'Other  Race"  in 
the  categories  specified  by  Directive  No. 
15.  As  noted  above,  however,  the 
Bureau  has  developed  an  algorithm  to 
create  a  Modified  Age-Race-Sex  (MARS) 
file  that  tabulates  responses  in  the 
standard  race  categories  to  provide  data 
comparable  to  other  statistical  systems. 

In  some  cases,  the  Federal 
Government  already  is  dealing  with  this 
tabulation  issue.  In  Georgia.  Indiana, 
and  Michigan — where  the  multiracial 
legislation  has  general  applicability — 
the  requirement  to  use  a  multiracial 
category  affects  the  collection  of  data  on 
registration  certificates  for  births  and 
deaths  and  on  health  survey  forms,  and 
it  thus  affects  the  reporting  of  both  Slate 
and  national  statistics  by  race  and 
ethnicity.  The  National  Center  for 
Health  StaUsdcs  has  created  a 
"multiracial"  code  for  vital  records  from 
States  that  have  passed  such  legislation. 
Multiracial  persons  are  coded  by  NCHS 
as  "Other"  and.  before  analysis,  all  such 
entries  are  reallocated  through  an 


36908 


Federal  Register  /  Vol.  62.  No.  131  /  Wednesday.  July  9.  1997  /  Notices 


imputation  method  to  the  standard  race 
categories,  consistent  with  Directive  No. 
15.  (Carter-Pokras,  LaViest.  1996) 
A  study  conducted  by  the  U.S. 
Department  of  Education  as  part  of  the 
review  of  Directive  No.  15  found  that 
when  categories  such  as  "other"  or 
"multiracial"  are  used,  schools  typically 
aggregate  these  data  into  the  broad 
Federal  category  that  is  deemed  most 
appropriate  by  the  school  staff  before 
reporting  the  information  to  the  Federal 
Government.  (NCES  95-092) 

3. 7.3    h^onetary  Costs  and  Resource 
Burdens 

Efforts  were  made  to  obtain  estimates 
of  monetary  and  other  resource  costs 
associated  with  adding  a  multiracial 
response  option,  whether  by  adding  a 
multiracial  category  or  by  allowing  for 
multiple  responses  to  the  race  question. 
Several  agencies,  members  of  the 
Council  of  Professional  Associations  on 
Federal  Statistics  (COPAFS),  and  State 
and  local  data  users  belonging  to  the 
Association  of  Public  Data  Users 
(APDU)  provided  views. 

Some  data  collections  generally 
would  be  more  costly  and  difficult  if  a 
multiracial  category  were  added 
(particularly  if  the  changes  included  a 
combined  format  for  Hispanic 
ethnicity).  There  could  be  significant 
costs  associated  with  the  disaggregation 
of  the  multiracial  category  into 
meaningful  population  groups  for 
enforcement  purposes  and 
comparability  with  a  large  volume  of 
historical  data.  Instructions  that  allowed 
counting  individuals  according  to  more 
than  one  race/ethnic  group  could  make 
it  extremely  difficult  to  perform  trend 
analysis.  Agencies  noted  that  some  of 
these  costs  would  be  ongoing  rather 
than  one-time  costs. 

Costs  associated  with  adding  an 
option  to  report  multiple  races  could  be 
expected  to  vary  depending  on  the 
reporting  technique  used.  If  a 
multiracial  category  involved  a  write-in 
option,  for  instance,  and  the  responses 
were  assigned  to  the  major  groups,  the 
costs  for  editing  and  coding  entries 
could  be  higher  than  those  for  fixed 
categories.  Classification  algorithms 
would  have  to  be  written,  tested,  and 
harmonized  across  agencies.  Further, 
coding  write-in  responses  could  prove 
more  feasible  for  major  statistical 
agencies  with  large  data  processing 
resources,  such  as  the  Bureau  of  the 
Census,  than  for  agencies  where  the 
collection  of  racial  and  ethnic  data  is 
only  a  small  portion  of  their 
administrative  mandate. 

In  an  informal  consultation  with  BLS 
staff,  COPAFS  members  suggested  that 
in  some  cases  a  change  in  Directive  No. 
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15  would  probably  mean  only  minor 
effects  on  data  systems,  Computer- 
Assisted  Telephone  Interviewing 
software,  and  sample  management 
systems.  Participants  in  the  discussion 
noted  that  a  variety  of  computer-based 
analytic  tools  would  have  to  be 
reprogrammed.  In  cases  where  general 
requirements  for  data  collection  apply, 
changes  in  industry-wide  forms  (paper 
and  electronics),  electronic  data  transfer 
conventions,  and  computer  programs 
would  be  needed.  Estimates  of  time 
range  from  two  to  three  weeks  to 
reprogram  and  one  to  two  months  to  re- 
estimate  models. 

COPAFS  members  also  were  asked 
about  data  systems  or  software  that  the 
organizations  would  have  to  revise  to 
accommodate  a  change.  The  responses 
ranged  from  "only  minor  changes  would 
be  needed"  to  "significant  changes 
would  be  required."  Members  also 
noted  that  changing  only  the 
nomenclature  from  that  used  in 
Directive  15  would  have  little  effect  on 
cost.  However,  adding  an  "Other  race" 
or  a  multiracial  category  would  be  both 
disruptive  and  costly.  Members  said  the 
changes  would  affect  Computer- 
Assisted  Telephone  Interviewing 
software,  forms,  electronic  reporting 
systems,  and  resulting  databases.  The 
cost  would  be  associated  with 
disaggregating  the  multiracial  category 
into  meaningful  groups  for  enforcement 
purposes  and  comparability  with  a  large 
volume  of  historical  data.  Survey 
processing  costs  would  increase  due  to 
the  additional  editing,  coding,  and 
keying  of  the  expanded  matrices,  and 
due  to  the  need  to  redesign  the 
processing  systems  to  account  for  the 
additional  data.  (Tucker,  COPAFS. 
1996)  One  participant  said  the 
modifications  would  be  handled  as  part 
of  the  massive  transition  from  the  1990 
Census  to  the  2000  census,  describing 
the  overall  process  that  occurs  once 
each  decade  as  an  arduous  one  that 
could  be  made  more  complicated  by 
changes  to  the  racial  and  ethnic 
categories. 

In  a  meeting  with  data  users  from 
State  and  local  organizations, 
participants  appeared  not  too  concerned 
about  adapting  to  change.  Unless  no 
changes  are  made  to  the  decennial 
census,  participants  noted,  they  have  to 
rewrite  their  data  analysis  programs 
every  ten  years — in  any  event — to 
conform  to  the  new  formats. 
Participants  believed  that  costs  would 
not  be  affected  to  any  great  extent. 
(Tucker,  APDU,  1996)  Most  participants 
ultimately  favored  an  option  that  would 
allow  for  multiple  responses  to  the  race 
question.  While  recognizing  that  it 
would  require  more  work  for  analysts 


and  data  providers,  they  believed  it  to 
be  the  fairest  alternative  given  our 
Nation's  diverse  population.  They 
thought  it  could  be  a  viable  solution,  but 
also  expressed  interest  in  having  the 
Federal  Government  develop  rules  for 
tabulating  multiple  race  responses. 
(Tucker,  APDU  group,  1996) 

Several  agencies  offered  dollar 
estimates  for  what  it  would  cost  to 
implement  a  change  in  Federal 
standards  that  provided  for  the 
reporting  of  more  than  one  race.  These 
ranged  from  the  tens  of  thousands  into 
the  millions  of  dollars,  depending  on 
the  approach  that  might  be  selected  and 
whether  and  the  extent  to  which 
updating  of  records  might  be  required. 

Chapter  4.  A  Combined  Race  and 
Hispanic  Origin  Question 

4.1     Background 

This  chapter  addresses  the  issue  of 
whether  there  should  be  a  combined 
race/Hispanic  origin  question  or 
whether  there  should  be  a  separate  race 
question  and  a  separate  Hispanic  origin 
question.  Included  in  this  chapter  is  a 
summary  of  findings  from  research 
recently  conducted  by  the  Bureau  of 
Labor  Statistics  and  by  the  Bureau  of  the 
Census  on  the  effects  of  using  a 
combined  format  instead  of  separate 
questions.  The  chapter  also  presents 
findings  from  other  relevant  research 
that  address  the  issues  associated  with 
a  combined  format  versus  separate 
questions.  These  issues  include 
concerns  about  data  quality  that  arise 
when  a  separate  race  question  and  an 
Hispanic  origin  question  are  used,  and 
approaches  that  have  been  tested  to 
address  these  data  quality  concerns. 

Directive  No.  15  calls  for  collection  of 
information  on  persons  of  Spanish 
origin  or  culture.  This  information  can 
be  collected  using  two  different 
formats — either  a  combined  race  and 
Hispanic  origin  question  or  two  separate 
questions,  one  for  race  and  one  for 
Hispanic  origin.  Both  approaches  are 
popular  among  Federal  agencies.  The 
Directive  also  allows  Federal  agencies  to 
collect  data  on  race  and  Hispanic  origin 
using  separate  questions  and  then  to 
present  the  data  in  the  combined  format. 

Even  within  the  same  agency,  both 
formats  sometimes  are  used.  For 
example,  almost  six  out  of  every  ten  (56 
out  of  97)  data  systems  listed  in  the 
Directory  of  Minority  Health  and 
Human  Services  Data  Resources  which 
collect  information  on  Hispanic  origin 
do  so  using  the  separate  format 
(Department  of  Health  and  Hiunan 
Services,  1995).  Slightly  more  than  half 
(8  out  of  15)  of  the  principal  data 
collections  at  the  Department  of  Justice 


use  the  combined  format.  At  the  Bureau 
of  Labor  Statistics  in  the  Department  of 
Labor,  some  of  the  surveys  use  a 
combined  format  while  others  use  two 
separate  questions.  The  Office  for  Civil 
Rights  in  the  Department  of  Education, 
the  Office  of  Civil  Rights  in  the 
Department  of  Health  and  Human 
Services,  the  Equal  Employment 
Opportunity  Commission  (EEOC),  and 
the  Office  of  Personnel  Management 
(0PM)  use  the  combined  format.  In  its 
National  Health  Interview  Survey,  the 
National  Center  for  Health  Statistics 
(NCHS)  uses  two  questions  for  race 
(check  one  or  more  groups,  followed  by 
selection  of  the  group  which  best 
represents  the  person's  race),  and  one 
question  for  Hispanic  origin.  The 
combined  format  tends  to  be  preferred 
for  data  collections  using  observer 
identification. 

Briefly,  according  to  the  Directive,  if 
data  on  race  and  ethnicity  are  collected 
using  two  separate  questions,  the  racial 
categories  are: 

— American  Indian  or  Alaskan  Native 
— Asian  or  Pacific  Islander 
—Black 
—White 

And.  for  ethnicity: 
— ^Hispanic  origin 
— Not  of  Hispanic  origin 

If  the  combined  format  is  used,  the 
categories  are: 

— American  Indian  or  Alaskan  Native 
— Asian  or  Pacific  Islander 
— Black,  not  of  Hispanic  origin 
— Hispanic 

— White,  not  of  Hispanic  origin 
The  separate  questions  are  designed  to 
provide  Hispanic  origin  information  for 
all  persons.  The  combined  format  does 
not  allow  for  collection  of  Hispanic 
origin  data  if  a  person  reports  in  the 
American  Indian  or  Alaskan  Native 
category,  or  in  the  Asian  or  Pacific 
Islander  category.  <  When  a  combined 
question  is  used,  data  on  the  race  of 
Hispanics  is  not  collected  (see  0MB 
Federal  Register  notice.  Jime  1994). 

4.2    Concepts  of  Race  and  Ethnicity 

The  decennial  census  categories  used 
to  classify  data  on  "race"  and 
"ethnici^"  have  changed  depending  on 
what  were  considered  the  population 
groups  of  interest.  In  the  20th  century, 
data  on  race  and  ethnicity  have 
sometimes  been  coded  together  and  at 
other  times  have  been  coded  separately. 
Census  researchers  Bates,  de  la  Puente. 
DeMaio,  and  Martin  (1994)  have 
characterized  as  "official  ambivalence" 


the  Federal  uncertainty  "about  whether 
Spanish-speaking  groups  should  be 
considered  a  separate  race,  or  not."  For 
example,  the  census  classified  Mexicans 
as  a  "race"  in  1930,  "White"  during 
1940-1970.  and  "of  any  race"  they 
chose  in  1980  and  1990.  In  1940. 
persons  of  Spanish  mother  tongue  were 
reported.  In  1950  and  1960.  persons  of 
Spanish  surname  were  recorded.  By 
1960,  all  Mexicans,  Puerto  Ricans  and 
other  persons  of  "Latin  descent"  were 
counted  as  "White"  unless  they  were 
"definitely  Negro,  Indian,  or  some  other 
race  (as  determined  by  observation)."  In 
1970,  a  sep>arate  question  on  Hispanic 
origin  was  added  to  the  census  long 
form  (sent  to  one-sixth  of  households). 
In  1980  and  1990.  a  separate  question 
on  Hispanic  origin  was  asked  of  all 
households. 

Directive  No.  15  defines  "race"  and 
"ethnicity"  as  separate  concepts.  Harry 
Scan,  then  Acting  Director  of  the  U.S. 
Bureau  of  the  Census,  stated  in  his 
testimony  to  the  Congressional 
Subcommittee  on  Census.  Statistics  and 
Postal  Personnel  in  April  1993.  that 
although  the  Bureau  treated  race  and 
ethnicity  as  two  separate  concepts,  the 
"Bureau  recognizes  that  the  concepts 
are  not  mutually  exclusive  •  *  *" 
(Scarr,  1994:7).  Dr.  Scarr's  observation 
has  been  well  documented  in  the 
research  literature.^ 

Opinion  researchers  report  that 
respondents  in  general — ^not  only 
Hispanics — find  questions  about  "race" 
and  "ethnicity"  to  be  among  the  most 
difficult  to  answer.  Tom  Smith  of  the 
National  Opinion  Research  Center 
concludes,  "Of  aU  basic  background 
variables,  ethnicity  is  probably  the  most 
difficult  to  measure"  (Smith,  1983). 
Although  respondents  may  give 
different  answers  to  questions  about 
each  concept,  researchers  have  observed 
that  respondents  do  not  understand 
conceptual  differences  among  terms 
such  as  "race,"  "ethnicity,"  and  others 
such  as  "ancestry"  or  "national  origin." 
For  example,  NCHS  reports  that 
interviewers  for  one  of  their  surveys 
found  that"*   *   *  the  phrase 'origin  or 
descent'  was  poorly  understood  by 
many  respondents."  (Dniry.  1980). 
Researchers  at  the  Bureau  of  the  Census 
remark  that  notions  of  "race," 
"ethnicity."  and  "ancestry"  are  not 
clearly  distinguished  from  one  another 
by  census  respondents  and  some 
persons  perceive  the  race,  Hispanic 


origin,  and  ancestry  questions  as  asking 
for  the  same  information. ^ 

The  terms  "race"  and  "ethnicity"  are 
frequentiy  used  interchangeably  in  the 
United  States.  For  most  daily  and 
practical  applications,  Hispanics  are 
considered  a  race.  Definitions  of  race 
and  ethnicity  in  major  dictionaries  often 
have  considerable  overlap.  Crews  and 
Bindon  (1991)  suggest  that  race  is  a 
sociological  construct  that  is  poorly 
correlated  with  any  measurable 
biological  or  cultural  phenomenon  other 
than  the  amount  of  melanin  in  an 
individual's  skin.  Ethnicity,  they 
suggest,  is  a  sociocultural  construct  that 
is  often,  if  not  always,  coextensive  with 
discernible  features  of  a  group  of 
individuals.  Crews  and  Bindon  cite 
several  human  biologists  who  have 
advocated  vigorously  for  use  of  the  term 
"ethnic  group"  instead  of  "race"  to 
question  hypotheses  about  the  genetic 
and  cultural  constituency  of  groups. 

This  fluid  demarcation  between  the 
concepts  of  "race"  and  "ethnicity"  and 
the  notion  that  these  concepts  are  a 
sociocult\iral  construct  observed  among 
the  general  population  is  also  applicable 
to  the  Hispanic  population.  In  ^ct, 
researchers  such  as  Clara  Rodriguez 
(1992)  have  noted  that  this  view  of  race 
and  ethnicity  is  consistent  with  the 
views  of  many  Hispanics.  Numerous 
other  researchers  have  concluded  that 
the  racially  diverse  Hispanic  population 
regards  their  "Hispanic"  identity  as  a 
"racial"  one.* 

This  view  of  race  and  ethnicity  among 
Hispanics  has  its  origins  in  Latin 
American  culture.  For  example, 
Rodriguez  (1994)  observes  that  in  Latin 
America,  there  are  a  greater  number  of 
racial  terms  for  "intermediate" 
categories.  In  contrast,  the  emphasis  in 
the  United  States  has  been  on 
constructing  "pure"  races  (e.g..  Black 
and  White,  and  not  biracial  or 
multiracial  terms).  Conceptions  of  race 
in  Latin  America  result  in  the  use  of 
more  categories  since  they  are  based 
more  on  ethnicity,  national  origin,  and 
culture  than  appearance.  Recent  studies 
have  found  that  Hispanics  tend  to  see 
race  as  a  continuum  and  use  cult\iral 
ftames  of  reference  when  disctissing 
race  (e.g..  see  Bracken  and  de  Bango, 
1992;  Romero,  1992;  Rodriguez  and 
Hagan,  1991). 

Unlike  the  United  States  where  racial 
formation  has  evolved  from  the 
acceptance  and  legitimization  of  the 
"one-drop"  rule,  if  a  person  looked 


■  In  the  1990  Census,  8.4  percent  of  American 
Indians  or  Alaskan  Natives  and  4  percent  of  Asian 
or  Pacific  Islanders  were  also  Hispanic. 


2  For  example  see.  Gerber  and  de  la  Puente 
(1996).  Kissam  et  al.  (1993),  Rodriguez  (1994),  and 
McKay  and  de  la  Puente  (199S). 


'  This  obsCTvation  has  been  documented  in  recent 
cognitive  studies  For  example,  see  Gerber  and  de 
la  Puente  (199S)  and  McKay  and  de  la  Puente 
(1995). 

*  For  example,  see  Kissam.  1993  and  Rodriguez. 
1992 
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"White"  in  Latin  America,  then  this  is 
what  they  were,  regardless  of  what  their 
ancestors  may  have  looked  like  or  how 
much  blood  of  a  particular  non-White 
group  they  may  have.  Race  in  the 
Caribbean  and  Latin  America  is  often 
viewed  as  an  individual  marker,  while 
in  the  United  States  it  determines  one's 
reference  group  (Wright.  1994).  Latin 
American  countries  tend  to  have  a  more 
social  view  of  race  as  compared  with  the 
genealogically  based  view  in  the  United 
States.  This  more  social  view  of  race 
tends  to  include  other  physical  and 
social  characteristics  besides  color  (e.g., 
education,  social  class,  and  context), 
and  may  lead  to  overlapping  categories 
and  different  racial  taxonomies 
(Rodriguez  and  Cordero-Guzman,  1992; 
Harris  etal.,  1993).* 

4.3    Self-Identification 

Studies  indicate  differences  between 
the  racial  and  ethnic  classiBcation 
assessed  by  self-identification  and:  (1) 
Proxy  identification  by  other  household 
members,  family,  or  friends,  (2) 
identification  by  research  or  survey 
interviewers,  and  (3)  identification  by 
the  personnel  of  institutions  such  as 
funeral  homes.  Several  studies 
concentrate  on  the  identification  of 
Hispanic  origin,  while  others  focus 
more  broadly  on  the  identification  of 
racial  and/or  ethnic  groups,  including 
Hispanics.  Substantial  differences  have 
been  found  between  how  Hispanics 
identify  themselves  and  how  they  are 
identified  by  interviewers  (Rodriguez 
and  Cordero-Guzman,  1992;  Falcon, 
1994;  Tumin  and  Feldman,  1961; 
Rodriguez,  1974;  Ginorio,  1979;  Ginorio 
and  Berry,  1972;  Martinez,  1988). 

Hahn,  Truman,  and  Barker  (1996) 
examined  the  consistency  of  self- 
perceived  identification  at  first 
interview  and  proxy -reported  ancestry 
at  a  follow-up  interview  (an  average  of 
10  years  later)  in  the  U.S.  population. 
Ten  percent  of  household  proxies  did 
not  know  the  backgrounds  of  sample 
persons.  Proxy  reports  of  ancestry  were 
consistent  with  self-classification  for  55 
percent  of  sample  persons.  Consistent 
classification  between  proxy  and  sample 
person  was  highest  for  sample  persons 
classifying  themselves  as  Mexican  (98 


*  These  views  of  race  are  reflected  in  how  Latin 
American  countries  collect  information  on  race  and 
ethnicity.  In  general,  those  countries  with  a 
predominately  European  culture  (e.g.,  Ar^ntina, 
Chile,  Costa  Rica.  Uruguay)  did  not  have  questions 
on  race/ethnicity  on  census  forms  (Almey.  Pryor, 
and  White.  1992:7-a).  Questions  on  race  and 
ethnicity  were  more  likely  in  countries  with  slavery 
and  plantation  histories  (e.g.,  Cuba.  Brazil,  British 
Indies).  Countries  with  significant  indigenous 
populations  (e.g..  Bolivia,  Guatemala.  Panama) 
collected  data  on  indigenous  and  non-indigenous 
populations. 


percent);  for  other  Hispanic  groups, 
consistency  was  70  percent.  Overall, 
consistency  between  self-  and  proxy- 
identification  was  high  for  several 
European  populations,  for  Asians,  and 
for  Hispanics,  but  low  for  American 
Indians. 

In  another  study  comparing  self-  and 
interviewer-identification  (Drury,  Moy, 
and  Poe  1980),  researchers  compared 
respondents'  self-identified  ancestry, 
including  Hispanic  categories  as  well  as 
races,  with  classification  at  the  same 
time  by  an  observer  (as  White,  Black,  or 
other).  Among  self-identified  Hispanic 
groups,  between  86  percent  and  100 
percent  were  identified  by  interviewers 
as  White,  the  remainder  as  Black  or 
other.  A  more  recent  study  of  the  U.S. 
population  (Hahn,  Truman,  and  Barker 
1996)  compared  respondents'  self- 
identified  ancestry  with  race  as 
determined  by  the  interviewer.  Among 
respondents  who  self-identified  as 
Mexican,  95  percent  were  classified  as 
White,  5  percent  as  other;  among 
respondents  who  self-identified  as 
members  of  other  Hispanic  populations, 
84  percent  were  classified  as  White,  15 
f>ercent  as  Negro.  Overall,  studies 
consistently  indicate  that  interviewers 
are  effective  in  identifying  Whites  and 
Blacks,  moderately  effective  in 
identifying  the  members  of  Hispanic 
groups,  and  poor  in  identifying  Asians 
and  American  Indians. 

Other  studies  have  focused  on 
identification  by  personnel  of 
institutions  such  as  funeral  homes. 
Hahn,  Mulinare,  Teutsch  (1992) 
compared  the  race  and  ethnicity  on  the 
birth  and  death  certificates  of  all  U.S. 
infants  bom  &om  1983  through  1985 
who  died  within  a  year.  Among  infants 
designated  as  Hispanic  at  birth,  20 
percent  of  Mexicans,  48  percent  of 
Puerto  Ricans,  and  67  percent  of  Cubans 
were  likely  to  have  another  designation 
at  death;  for  all  Hispanic  infants  who 
had  different  designations  on  birth  and 
death  certificates,  more  than  half  were 
classified  as  non-Hispanic  (White  or 
Black)  on  death  certificates.  Observer 
identification  may  result  in 
underestimation  of  mortality  for  some 
racial  and  ethnic  groups.  For  example, 
when  data  on  Hispanic  origin  from  the 
birth  certificate  was  used  instead  of  the 
death  certificate,  estimates  of  Hispanic 
infant  mortality  were  8.9  percent  higher 
than  those  based  on  the  death  certificate 
(Hahn  1992). 

Similar  discrepancies  have  been 
reported  for  U.S.  adults.  Poe  et  al., 
(1993)  foimd  that  Hispanics  were 
misclassified  as  non-Hispanic  on  19 
percent  of  death  certificates.  Other 
studies  have  also  found  significant 


misclassification  of  Hispanics  (Sorlie 
1993;  Lindan  1990:  Massey  1980). 

4.4     Some  Alternative  Formats  for 
Questions 

Several  alternative  formats  for 
questions  to  collect  data  on  Hispanic 
origin  have  been  suggested  in  public 
comments.  Directive  No.  15  currently 
allows  two  formats  for  questions  on  race 
and  ethnicity:  a  combined  format  option 
(referred  to  as  Alternative  1  for  the 
discussion  in  this  section),  and  two 
separate  questions  (Alternatives  2  and 
3).  Hispanic  can  be  chosen 
independently  of  race  only  when  it  is  a 
separate  question. 

Alternative  1:  Combined  Format 
(Allowed  Under  Directive  No.  15) 

— American  Indian  or  Alaskan  Native 

— Asian  or  Pacific  Islander 

— Black,  Not  of  Hispanic  Origin 

— Hispanic 

— White,  Not  of  Hispanic  Origin 

Alternative  2:  Two  Separate  Questions 
With  Race  Question  First  (Allowed 
Under  Directive  No.  15) 

— American  Indian  or  Alaskan  Native 

— Asian  or  Pacific  Islander 

—Black 

—White 

— Hispanic  origin 

— Not  of  Hispanic  origin 

Alternative  3:  Two  Separate  Questions 
With  Hispanic  Origin  Question  First 
(Allowed  Under  Directive  No.  15) 

— Hispanic  origin 

— Not  of  Hispanic  origin 

— American  Indian  or  Alaskan  Native 

— ^Asian  or  Pacific  Islander 

—Black 

—White 

The  following  two  formats  are 
commonly  used  outside  the  Federal 
Government: 

Alternative  4: 

— American  Indian  or  Alaska  Native 

— Asian  or  Pacific  Islander 

—Black 

— Hispanic 

—White 

Alternative  5: 

— Non-Hispanic  American  Indian  or 

Alaska  Native 
— Non-Hispanic  Asian  or  Pacific 

Islander 
— Non-Hispanic  Black 
— Hispanic 

— Non-Hispanic  White 
Variation  of  these  have  also  been 
suggested  in  public  comments.  For 
example,  some  suggested  that  a 
"multiracial"  category  could  be 
followed  by  a  list  of  categories  to  select. 
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or  a  line  could  be  provided  to  specify 
the  categories.  Another  alternative 
which  was  tested  in  the  Race  and  Ethnic 
Targeted  Test  combined  the  concepts  of 
race,  ethnicity,  and  ancestry  in  a  two- 
part  single  question. 

4.5    Research  on  Data  Quality 

This  section  summarizes  research  that 
has  examined  the  quality  of  data  on  race 
and  Hispanic  origin  obtained  through  a 
separate  question  for  race  and  a  separate 
question  for  Hispanic  origin.  The  major 
data  quality  measures  examined  by  this 
research  include  the  reporting  of  "other 
race"  by  Hispanics  (section  4.5.1),  item 
nonresponse  for  race  (section  4.5.2), 
item  nonresponse  for  Hispanic  origin 
(section  4.5.3),  and  inconsistent 
reporting  in  both  the  race  and  Hispanic - 
origin  items  (section  4.5.4).  The  chapter 
then  turns  to  measures  that  have  been 
proposed  and  tested  for  addressing  the 
data  quality  concerns  just  cited  (section 
4.5.6). 

4.5.1     Reporting  in  the  "Other  Race" 
Category  by  Hispanics 

Evaluations  of  the  results  from  the 
1980  Census,  the  1980  Current 
Population  Survey,  the  1990  Census,  the 
1990  Panel  Study  of  Income  Dynamics, 
and  the  1991  Current  Population  Survey 
have  shown  that  approximately  40 
percent  of  Hispanics  select  the  "Other 
Race"  category  (Denton  and  Massey, 
1989;  Tienda  and  Ortiz  1986;  Rodriguez 
1992).  Research  also  shows  that  the  use 
of  the  "Other  Race"  category  varies  by 
Hispanic  subgroup  and  geography 
(Rodriguez,  1989;  Tucker  et  al,  1996). 
Almost  all  (98  percent)  of  respondents 
who  classified  themselves  as  "Other 
Race"  in  the  1990  Censiis  were  Hispanic 
(U.S.  General  Accounting  Office, 
1993:26).  This  has  raised  concern 
among  researchers  that  Hispanic  do  not 
identify  with  the  racial  categories 
usually  offered.  Reporting  in  the  "Other 
Race"  category  by  Hispanics  occurs 
because,  as  noted  earlier,  some 
Hispanics  do  not  identify  with  the  major 
race  groups.  For  this  reason  these 
members  of  the  Hispanic  population 
report  in  the  "Other  Race"  category  and 
many  register  their  Hispanic  origin  in 
the  "Other  Race"  write-in  line  when 
available.  (For  example,  see  Kissam  et 
al.,  1993).  In  the  1996  National  Content 
Survey,  between  25  percent  and  43 
percent  of  Hispanics  reported  in  the 
"Other  Race"  category  depending  on 
whether  the  Hispanics  origin  question 
was  placed  before  or  after  the  race 
question  (Harrison  et  al.,  1996). 


4.5.2  Item  Nonresponse  in  the  Race 
Question 

Relatively  high  item  nonresponse  to 
the  race  question  among  Hispanics  is 
another  reporting  issue  associated  with 
the  use  of  a  separate  question  to  collect 
information  on  Hispanic  origin  and 
race.  The  item  nonresponse  to  the  race 
question  varies  depending  on  the  mode 
of  data  collection.  In  self-administered 
surveys  such  as  the  1996  National 
Content  Survey  (NCS),  the  item 
nonresponse  rate  for  the  race  question  is 
much  higher  than  in  interviewer- 
administered  stirveys.  For  example,  in 
the  NCS,  the  item  nonresponse  rate  for 
the  race  question  ranged  from  1.1 
percent  to  2.2  percent  for  non- 
Hispanics,  and  from  31  percent  to  36.5 
percent  for  Hispanics.  (Harrison  et  al., 
1996).  In  interviewer-administer 
surveys,  item  nonresponse  to  the  race 
question  is  much  lower.  For  example, 
item  nonresponse  for  the  race  question 
in  the  1994  National  Health  Interview 
Survey  was  0.4  percent,  and  on  the 
Current  Population  Survey,  less  than 
one  tenth  of  one  percent  of  Hispanics 
were  missing  information  on  race. 

4.5.3  Item  Nonresponse  in  the 
Hispanic  Origin  Question 

The  General  Accounting  Office 
concluded  that  "the  results  from  the 
1990  census  showed  that  the  Hispanic 
origin  item  continues  to  pose  one  of  the 
more  significant  data  quality  challenges 
for  the  Bureau  in  terms  of  allocation 
rate"  (GAO,  1993:24).  The  Hispanic 
origin  question  had  the  highest 
nonresponse  rate  of  any  question  of  the 
1980  and  1990  censuses,  suggesting  that 
some  people  regarded  the  question  as 
not  applicable,  redundant,  or  unclear. 
Information  was  missing  from  10 
percent  of  the  1990  census  short  forms 
(McKenney,  1992).  For  the  more 
detailed  sample  questioimaires,  the 
allocation  rate  for  nonresponse  was  3.5 
percent.  Non-Hispanic  respondents 
contributed  substantially  to  the  high 
nonresponse  rate  for  the  Hispanic  origin 
item.  The  1990  Content  Reinterview 
Survey  found  that  94  percent  of  non- 
respondents  to  the  Hispanic  origin  item 
were  non-Hispanic. 

In  the  Census  Bureau's  1996  National 
Content  Survey,  item  nonresponse  to 
the  Hispanic  origin  question  ranged 
from  5.2  percent  to  8.6  percent 
depending  on  whether  the  Hispanic 
origin  question  was  placed  before  or 
after  the  race  question  (Harrison  et  al., 
1996). 

Item  nonresponse  to  the  Hisp>anic 
origin  item  is  considerably  lower  in 
interviewer  administered  siuveys  than 
in  self-administered  surveys.  For 


example,  the  item  nonresponse  rate 
from  the  Current  Population  Survey  for 
the  Hispanic  origin  variable  was  0.6 
percent  for  the  first  6  months  of  1995. 
In  the- 1994  National  Health  Interview 
Survey,  Hispanic  origin  was  missing  for 
1.2  percent  of  sample  persons.  On  the 
other  hand,  some  data  systems  that 
collect  information  based  on  observer- 
identification  have  considerably  higher 
nonresponse  for  the  Hispanic  origin 
data  items.  Examples  include  15  p>ercent 
for  the  National  Hospital  Ambulatory 
Medical  Care  Survey,  30  percent  for  the 
National  Home  and  Hospice  Care 
Survey,  and  75  percent  for  the  National 
Hospital  Discharge  Survey,  all 
conducted  by  the  National  Center  for 
Health  Statistics.  (DHHS,  1995). 

4.5.4     Reporting  Inconsistency 

The  General  Accounting  Office 
concluded  that  "the  Content 
Reinterview  Survey  for  the  1990  Census 
showed  generally  good  response 
consistency  for  both  the  race  and 
Hispanic  origin  questions"  (GAO,  1993. 
p.  22).  However,  of  those  who  said  they 
were  "Other  Hispanic,"  only  64  percent 
answered  similarly  in  the  reinterview 
study.  In  the  race  question,  only  36 
percent  of  those  who  said  on  the  Censtis 
form  that  they  were  of  "Other  Race" 
reported  similarly  when  reinterviewed. 
Those  reporting  as  American  Indians 
also  were  more  likely  to  change  their 
response.  Reporting  race  generally  was 
less  consistent  for  multiple-race 
persons,  Hispianics,  foreign-bom 
persons,  and  person  who  did  not  read 
or  speak  English  well  (OM6  Federal 
Register  notice,  1995:  44675). 

The  1996  National  Content  Survey 
compared  responses  from  mailback 
survey  forms  to  the  responses  provided 
in  the  telephone  reinterview  (Harrison 
et  al.,  1996).  Approximately  3  percent 
Hispanics  reported  inconsistently  on  the 
mailback  survey  forms  and  telephone 
reinterview  when  two  separate 
questions  on  race  and  ethnicity  were 
used.  Using  a  Hispanic  origin  question 
first  with  no  multiracial  category,  2.9 
percent  of  Hispanics  reported 
inconsistenUy.  Inconsistency  was  not 
reduced  for  Hispanics  when  the  order  of 
the  questions  on  race  and  Hispanic 
origin  was  changed  (2.9  f>ercent). 
Among  Hispanics,  inconsistency  was 
highest  (3.8  percent]  when  Hispanic 
origin  was  asked  first  and  the  race 
question  included  a  multiracial 
category.  Use  of  a  multiracial  category 
in  the  1996  National  Content  Survey  did 
not  have  a  statistically  significant  effect 
on  the  consistency  with  which  persons 
reported  Hispanic  origin  (Harrison  et 
al..  1996). 
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Information  on  reporting  consistency 
is  also  available  from  other  surveys.  For 
example.  Hahn,  Truman  and  Barker 
(1996)  found  that  58  percent  of 
respondents  to  the  first  National  Health 
and  Nutrition  Examination  Survey  and 
subsequent  Epidemiologic  Follow-up 
Study  were  consistent  in  self- 
classification  over  the  follow-up  period. 
In  another  study  Johnson  et  al.  (1995:15) 
found  that  40  percent  of  mixed-race  and 
Hispanic  respondents  changed  the  way 
they  reported  their  racial  and  ethnic 
background  depending  on  the  context, 
social  situation,  options  on  application 
forms  or  "perceived  advantages  in 
applying  for  scholarships,  loans,  school 
admissions,  housing  and  employment." 
Changes  in  self-awareness  and 
identification  were  also  responsible  for 
changes  in  reported  identity.  Hispanics 
with  two  Hispanic  parents  were  much 
less  likely  (12.5  percent)  to  have  ever 
identified  themselves  differently. 

4.6  Measures  to  Correct  Misreporting 
in  the  Race  Question  and  the  Hispanic 
Origin  Question 

The  reporting  issues  just  described — 
reporting  in  the  "Other  race"  category, 
item  nonresponse  to  the  race  question, 
item  nonresponse  to  the  Hispanic  origin 
question,  and  inconsistency  of 
reporting — result  from  having  a  separate 
race  and  a  separate  Hispanic  origin 
question.  Two  important  measures  have 
been  used  and  tested  to  address  these 
reporting  concerns  while  keeping  two 
separate  questions:  placement  of  the 
Hispanic  origin  question  before  the  race 
question,  and  providing  respondents 
with  written  instructions  to  respond  to 
both  the  race  question  and  the  Hispanic 
origin  question. 

Bates,  de  la  Puente,  Martin  and 
DeMaio  (1994)  analyzed  and 
summarized  multiple  replications  of 
five  major  Census  Bureau  studies  on 
decennial  census  race  and  Hispanic 
origin  questions  to  determine  the  effects 
of  question  order  and  instructions  on 
reporting  in  the  race  question  and  the 
Hispanic  origin  question.^  Based  on  this 


*The  authors  analyzed  data  from  the  following 
Census  Bureau  questionnaire  design  experiments: 
"Classroom"  tests  (a  series  of  30  group  sessions 
with  split-panel  experiments),  the  Na'ional  Census 
Test  (a  nationally  representative  mailoul/mailback 
test  conducted  during  1988),  the  Alternative 
Questionnaire  Experiment  (a  split-ballot  experiment 
conducted  in  urban  areas  during  the  1990  census). 
the  Simplified  Questionnaire  Test  (a  national  test 
conducted  in  1992  designed  to  assess  whether 
response  rates  can  be  improved  by  using  more 
"respondent  friendly"  census  forms),  and  the 
Appeals  and  Long  Form  Experiment  (a  national  test 
conducted  in  1993  intended  to  test  two  revised 
census  "long"  forms).  In  addition  to  these 
experiments,  the  authors  also  examined  qualitative 
information  on  race  and  Hispanic  origin  reporting 
obtained  through  focus  groups  and  in-deptli 


analysis  and  on  qualitative  information 
obtained  through  focus  groups  and  in- 
depth  personal  interviews,  the  authors 
conclude  that  the  evidence  consistently 
shows  that  placement  of  the  Hispanic 
origin  question  before  the  race  question 
provides  a  more  restrictiA^e  frame  of 
reference  for  race  reporting  and  thus 
respondents  (mostly  Hispanics)  are  less 
likely  to  report  in  the  "Other  Race" 
category  and  more  likely  to  select  one  of 
the  major  race  groups  listed  in  the  race 
question.  Further,  restricting  the  frame 
of  reference  for  race  reporting  also 
results  in  reductions  in  item 
nonresponse  to  the  race  question. 
Although  these  measures  substantially 
reduced  reporting  in  the  "Other  Race" 
category,  reduced  item  nonresponse  for 
the  race  question  among  Hispanics,  and 
reduced  item  nonresponse  to  the 
Hispanic  origin  questions  by  non- 
Hispanics,  these  measures  did  not 
entirely  eliminate  the  reporting 
problems. 

For  example,  in  the  National  Content 
Survey,  "Other  Race"  reporting  by 
Hispanics  went  from  40  percent  when 
the  race  question  w6s  placed  before  the 
Hispanic  origin  question  down  to  20 
percent  when  the  Hispanic  origin 
question  was  placed  before  the  race 
question.  The  comparable  percentages 
in  the  Appeals  and  Long  Form 
Experiment  were  53  percent  when  the 
race  question  was  placed  before  the 
Hispanic  origin  question  and  26  percent 
when  the  Hispanic  origin  was  placed 
before  the  race  question.  The  declines  in 
"Other  Race"  reporting  by  Hispanics  in 
the  other  three  Census  Bureau  studies 
were  more  modest.  (Bates  et  al.,  1994). 

Bates,  de  la  Puente,  Martin,  and 
DeMaio  (1994)  report  that  the  inclusion 
of  instructions  to  aid  reporting  had 
positive  effects.  For  example,  the 
Alternative  Questioimaire  Experiment 
(AQE)  used  a  two-question  format  to 
gather  data  on  race  and  Hispanic  origin, 
and  included  an  instruction  in  some 
panels  that  read  "Fill  in  the  NO  circle 
if  not  Spanish/Hispanic"  next  to  the 
question  text  on  Hispanic  origin.  Results 
from  the  AQE  demonstrate  that  adding 
this  instruction  alone  reduced 
nonresponse  to  the  Hispanic  origin 
question  from  19  percent  to  8  percent. 
Combining  the  instruction  with  asking 
the  ethnicity  question  prior  to  race 
resulted  in  a  nonresponse  rate  of  5 
percent.  These  findings  suggest  that 
instructions  can  help  reduce,  but  not 
eliminate,  nonresponse  to  the  Hispanic 
origin  question. 


personal  interviews.  For  more  information,  see 
Bates,  de  la  Puente.  Martin  and  DeMaio  (1994)  and 
Bales.  Martin.  DeMaio  and  de  la  Puente  (1996). 


Bates,  de  la  Puente,  Martin  and 
DeMaio  (1994)  also  conducted 
multivariate  analyses  to  improve 
understanding  of  the  effects  of  question 
order  and  instructions  on  race  reporting 
by  Hispanics.  Four  variables 
hypothesized  to  affect  race  reporting  by 
Hispanics  were  included  in  the 
analyses:  Place  of  birth  (native  or 
foreign-bom),  recency  of  arrival  in  the 
United  States,  educational  level,  and 
English  proficiency.  The  results  from 
the  multivariate  analyses  are  mixed.  The 
authors  concluded  that  the  effect  of 
question  ordering  on  the  reporting  of 
race  among  Hispanics  does  not  seem  to 
be  influenced  by  time  in  the  United 
States,.education,  or  knowledge  of 
English.  The  authors  added  that  data  at 
least  two  of  the  five  Census  Bureau 
studies  considered  indicated  that 
Hispanic  response  to  the  race  question 
may  be  conditioned  by  recency  of 
arrival  in  the  United  States  (Bates  et  al., 
1994). 

Unlike  the  Census  Bureau  tests 
examined  in  the  Bates,  de  la  Puente, 
Martin  and  DeMaio  (1994)  study,  the 
1996  National  Content  Survey  also 
examined  the  effects  of  sequencing  on 
the  reporting  of  race  and  Hispanic  origin 
using  race  questions  that  provided  a 
"multiracial"  category  as  one  of  the 
response  options.  Findings  from  this 
test  are  in  line  with  the  results  reported 
by  Bates  eta/.  (1994). 

In  the  1996  National  Content  Survey 
panels  where  the  race  question  did  not 
include  a  multiracial  category  as  a 
response  option,  "Other  Race"  reporting 
by  Hispanics  significantly  declined  from 
about  43  percent  when  the  Hispanic 
origin  question  was  placed  after  the  race 
question  to  approximately  25  percent 
when  the  Hispanic  origin  question  was 
placed  before  the  race  question.  "Other 
Race"  reporting  also  declined  among 
Hispanics  when  the  Hispanic  origin 
question  was  placed  before  the  race 
question  that  included  a  multiracial 
category  as  a  response  option,  but  the 
decline  was  not  statistically  significant. 
In  panels  where  the  race  question 
included  a  multiracial  response  option, 
reporting  of  "Other  Race"  by  Hispanics 
declined  from  about  33  percent  when 
the  Hispanic  origin  question  was  placed 
after  the  race  question  to  about  25 
percent  when  the  Hispanic  origin 
question  was  placed  before  the  race 
question  (Harrison  et  al,  1996).  It  is 
important  to  note  that  these  declines  in 
"other  race"  reporting  were  reduced, 
but  not  eliminated,  by  reversing  the 
order  of  the  Hispanic  origin  and  race 
questions. 

Placing  the  Hispanic  origin  question 
before  the  race  question  in  the  1996 
National  Content  Survey  reduced  item 
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nonresponse  rates  for  the  race  question 
among  Hispanics,  but  these  reductions 
were  not  statistically  significant  and 
item  nonresponse  rates  for  the  race 
question  remained  relative^  high 
(Harrison  ef  ay.,  1996). 

The  sequencing  of  the  Hispanic  origin 
question  and  the  race  question  was  also 
one  of  the  major  research  objectives  of 
the  Race  and  Ethnic  Targeted  Test 
(RAETT).  The  findings  from  the  RAETT 
on  this  issue  echo  those  of  studies  just 
discussed.  In  the  Hispanic  targeted 
sample,  asking  the  Hispanic  origin 
question  before  the  race  question 
reduced  item  nonresponse  to  the 
Hispanic  origin  question  from  about  10 
percent  to  about  7  percent.  Placing  the 
Hispanic  origin  question  before  the  race 
question  had  no  effect  on  the  item 
nonresponse  rate  for  the  race  question 
in  the  Hispanic  targeted  sample. 

In  the  RAETT,  reductions  in  the 
reporting  as  "Other  Race"  and 
"Multiracial"  and  an  increase  in  the 
reporting  as  "White"  in  the  Hispanic 


targeted  sample  were  detected  when  the 
Hispanic  origin  question  was  asked 
before  the  race  question.  More 
specnfically,  in  the  Hispanic  targeted 
sample  in  Panel  D  (race  question  first), 
about  56  percent  of  respondents 
reported  as  White,  about  25  percent 
reported  as  "Other  Race",  and  about  3 
percent  reported  as  "Multiracial."  In 
contrast,  when  the  Hispanic  origin 
question  was  placed  before  the  race 
question  (Panel  B),  approximately  67 
percent  reported  as  White,  16  percent 
reported  as  "Other  Race  '.  and  2  percent 
reported  as  "Multiracial." 

4. 7    The  Effects  of  Combining  the  Race 
Question  and  the  Hispanic  Origin 
Question  into  a  Single  Question 

A  combined  question  on  race  and 
Hispanic  origin  was  tested  in  the  1995 
CPS  Supplement  and  in  the  RAETT. 

4.7.1     Results  From  the  May  1 995  CPS 
Supplement  on  Race  and  Ethnic  Origin 

Having  a  separate  versus  combined 
race  and  ethnicity  question  appears  to 


have  a  significant  effect  on  the 
percentage  of  persons  who  identify  as 
Hispanic.  In  the  May  1995  Current 
Population  Survey  (CPS)  Supplement, 
significantly  more  people  identified  as 
Hispanic  when  they  were  asked  a 
separate  question  on  Hispanic  origin 
than  when  Hispanic-origin  was 
combined  with  the  race  question  (See 
Table  4.1).  (Because  an  interviewer 
collects  the  data,  either  in  person  or  by 
telephone,  multiple  responses  are  much 
less  likely  to  occur.)  In  particular,  10.6 
percent  of  the  respondents  who  received 
a  separate  question  (panels  1  and  2 
combined  from  Table  4.1)  identified  as 
Hispanic  compared  with  8.1  percent  of 
the  respondents  who  were  given  the 
combined  race  and  ethnic  origin 
question  (panels  3  and  4  combined  from 
Table  4.1),  (Tucker  etal.,  1996). 
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Table  4.1.  Hispanic  or  non-Hispanic  origin  identification  by  panel,  May  1995  CPS 
Supplement 

(Percent  distribution) 


Panel                                                                           | 

1 

2 

Separate  race  and 

Hispanic-origin 

questions  with  a 

multiracial  category 

__        J 

A  combined  race 
and  Hispanic-origin 

question;  no 
multiracial  category 

4 

A  combined  race 
and  Hispanic-origin 

question  with  a 
multiracial  category 

« 

Separate  race  and 

Hispanic-origin 

questions;  no 

multiracial  category 

Hispanic 
Non-Hispanic 

10.79 
89.21 

10.41 
89.59 

7.53 
92.47 

8.58 
91.42 

iooroo  ■■" 

Total 

100.00 

100.00 

100.00 

Note:  Detail  may  not  add  to  totals  due  to  rounding.  From  Table  3,  Tucker,  et  al.  (1 996). 
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Additionally,  it  is  important  to  note 
that  some  specific  Hispanic  subgroups 
may  respond  differently  than  others  to 
separate  race  and  ethnicity  questions 
versus  a  combined  race  and  ethnicity 
question  (See  Table  4.2).  In  particular, 
the  proportions  of  respondents  who 
report  Mexican,  Cuban,  and  "Other 
Hispanic"  national  origins  differed 
significantly  depending  on  the  type  of 
race  and  ethnicity  question. 
Specifically,  the  respondents  who 
identify  as  Hispanic  in  a  combined  race 
and  ethnicity  question  (as  in  panels  3 


and  4  combined  from  Table  4.2)  are 
composed  of  a  greater  percentage  of 
people  with  Mexican  national  origin  (66 
percent)  than  the  respondents  who 
identify  as  Hispanic  in  a  separate 
ethnicity  question  (about  60  percent  in 
panels  1  and  2  combined  from  Table 
4.2).  In  contrast,  the  respondents  who 
identify  as  Hispanic  in  a  separate 
question  are  composed  of  a  greater 
percentage  of  people  with  Cuban  and 
"Other  Hispanic"  national  origins 
(about  4  percent  Cuban  and  13  percent 
"Other  Hispanic"  in  panels  1  and  2 
combined  from  Table  4.2)  than  the 


respondents  who  identified  as  Hispanic 
from  the  combined  race  and  ethnicity 
question  (about  2  percent  Cuban  and  9 
percent  "Other  Hispanic"  in  panels  3 
and  4  combined  from  Table  4.2).  In 
other  words.  Hispanics  of  different 
national  origins  differ  in  how  likely  they 
are  to  identify  themselves  as  Hispanic 
depending  upon  whether  they  are  asked 
a  separate  Hispanic  question  or  a 
combined  race  and  Hispanic  origin 
question  (Tucker  et  al.,  1996). 
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Table  4.2.  Hispanic  national  origin  by  panel,  May  1995  CPS  Supplement  (Percent 
Distribution) 


Panel 

« 

1 

2 

3 

4 

. 

Separate 

Separate 

A  combined 

A  combined 

race  and 

race  and 

race  and 

race  and 

Hispanic- 

Hispanic- 

Hispsmic- 

Hispanic- 

ongm 

ongin 

ongin 

ongin 

. 

questions;  no 

questions 

question;  no 

question 

multiracial 

with  a 

multiracial 

with  a 

category 

multiracial 
category 

category 

multiracial 
category 

Hispanic  National  Origin 

Mexican,  Mexican-American,  Chicano 

59.45 

60.49 

67.06 

65.21 

Puerto  Rican 

9.66 

9.33 

10.04 

10.46 

Cuban 

4.69 

4.12 

1.96 

2.40 

Central  American,  South  American 

13.00 

10.61 

11.93 

11.78 

Other  Hispanic,  Latino,  or  Spanish 

11.82 

13.89 

8.73 

9.58 

Not  really  Hispanic,  Latino,  Spanish 

0.85 

1.29 

0.20 

0.42 

Don't  know  /  Not  ascertained 

0.54 

0.28 

0.07 

0.15 

Total 

100.00 

100.00 

100.00 

100.00 

Note:  Detail  may  not  add  to  totals  due  to  rounding.  From  Table  11,   Tucker,  et  al.  (1996). 
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In  the  May  1995  CPS  supplement, 
analyses  of  the  effect  of  a  separate 
versus  combined  race  and  ethnicity 
question  showed  that  there  were  no 
significant  differences  in  the  percentage 
of  people  identifying  as  Black.  Asian  or 
Pacific  Islander,  or  American  Indian 
(See  Table  4.3).  However,  the  number  of 
American  Indians  in  the  sample  was  too 
small  for  drawing  reliable  conclusions 
for  that  population.  The  percentage  of 


people  identifying  as  White  was 
influenced  by  whether  there  was  a 
separate  Hispanic  question  or  not,  with 
75.22  percent  (panels  3  and  4  combined 
from  Table  4.3)  of  the  respondents 
identifying  as  White  when  Hispanic  was 
included  in  the  list  of  races  compared 
with  79.81  percent  who  identified  as 
White  when  Hispanic  origin  was  a 
separate  question  (panels  1  and  2 
combined  from  Table  4.3).  Thus, 
including  Hispanic  as  a  category  in  the 


race  question  will  likely  lower  the 
proportion  of  people  currently 
identifying  as  White  only  and  the 
proportion  of  persons  classified  as 
"Other."  These  findings  were  also 
reflected  in  the  analysis  of  the 
differences  in  respondent  reporting 
between  the  CPS  race  question  and  the 
May  1995  CPS  Supplement  race 
questions  (see  Tucker  ef  a/.,  1996). 
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Table  43.  Racial  Identification  by  panel,  May  1995  CPS  Supplement  (Percent 
distribution) 


Panel 

• 

1 

2 

3 

4 

Separate  race  and 

Separate  race  and 

A  combined  race 

A  combined  race 

Hispanic-origin 

Hispanic-origin 

and  Hispanic- 

and  Hispanic- 

questions;  no 

questions  wiA  a 

ongm  question;  no 

ongm  question 

multiracial 

multiracial 

multiracial 

with  a  multiracial 

category 

category 

category 

category 

White 

79.88 

79.74 

75.78 

74.66 

Black 

10.29 

10.66 

10.60 

10.27 

Hispanic 

- 

- 

7.53 

8.20 

American  Indian 

0.97 

0.73 

1.06 

0.79 

Asian  or  Pacific  Islander 

3.83 

3.25 

3.25 

3.30 

Multiracial 

• 

\j65 

- 

1.55 

All  Other 

5.03 

3.97 

1.78 

1.23 

i'oo'oo 

Total 

lOO'.OO 

100.00 

100.00 

Note:  Adapted  From  Table  5,  Tucker  et  al.,  (1996). 
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By  using  respondents'  Hispanic 
national  origin  from  the  CPS  and 
examining  their  racial  identification  in 
the  May  1995  CPS  Supplement,  further 
insights  are  gained  into  how  subgroups 
of  Hispanics  identify  depending  upon 
whether  they  are  asked  separate  race 
and  ethnicity  questions  or  a  combined 
race  and  ethnicity  question  (See  Table 
4.4).  As  can  be  seen  in  Table  4.4.  a 
sizable  percentage  of  respondents  with 
Hispanic  national  origins  do  not 
identify  as  Hispanic  in  a  combined  race 
and  ethnicity  question  (panels  3  and  4). 
Specifically,  11  percent  of  respondents 
with  a  Mexican  nationeil  origin 


identified  as  White  when  having  a  to 
choose  between  White  and  Hispanic  in 
the  combined  race  and  ethnicity 
question.  Similarly,  23  percent  of 
respondents  with  other  Hispanic 
national  origins  identified  as  White 
when  there  was  a  combined  race  and 
ethnicity  question  and  a  majority  of 
respondents  of  Cuban  origin  identified 
as  White  even  though  the  Hispanic 
category  was  offered  in  the  combined 
question  (Tucker  et  al..  1996).  This 
pattern  of  racial  identification  for 
Mexican-origin  and  Cuban-origin 
respondents  is  consistent  with  the 
findings  of  the  1990  Panel  Study  of 
Income  Dynamics  conducted  by  the 


Institute  for  Survey  Research  at  the 
University  of  Michigan.  For  Hispanics 
reporting  a  single  race  when  given  a  list 
of  racial  categories  that  included 
"Latino."  88  percent  of  Cubans  reported 
as  White  and  9  percent  as  Latino, 
compared  with  Mexicans.  56  percent  of 
whom  reported  as  White  and  35  percent 
of  whom  reported  as  Latino  (Duncan  et 
al.,  1992)  Bates,  et  al  (1996)  found  that 
Cubans,  compared  with  other  Hispanic 
groups,  were  most  likely  to  report  their 
race  as  White  when  the  race  question 
followed  a  question  on  Hispanic  origin. 
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Table  4.4.  Racial  identification  in  the  Supplement  by  Hispanics  with  different  national 
origins  from  the  initial  CPS  interview  by  panel,  May  1995  CPS  Supplement  (Percent 
Distribution)  from  Table  18  in  Tucker  et  al.,  1996. 

Panel  1  Separate  race  and  Hisparic-origin  questions;  no  multiracial  category 


Mexican- 
American, 
Chicano, 
Mexican 

Puerto  Rican 

Cuban 

Central 
or  South 
American 

White 

Black 

American  Indian.  Eskimo,  Aleut 

Asian  or  Pacific  Islander 

Another 

64.67 
0.00 
1.77 
0.35 
33.20 

61.21 
3.86 
1.02 
0.94 

32.97 

93.30 
0.83 
0.00 
0.00 
5.87 

42.91 
3.95 
4.70 
1.93 

46.51 

■fotaJ 

100.00 

ioooo 

i  60.60 

100.00 

Panel  2  Separate  race  and  Hispanic-origin  questions  with  a  multiracial  category 

Mexican- 
American, 
Chicano, 
Mexican 

6l".83 

0.00 
1.30 
0.15 
2.98 
33.75 

Puerto  Rican 

Cuban 

Central 
or  South 
American 

White 

Black 

Amencan  Indian,  Eskimo,  Aleut 

Asian  or  Pacific  Islander 

Multiracial 

All  Other 

56.45 

3.60 

0.00 

041 

7.00 

32.54 

95.00 
000 
0.00 
0.00 
1.17 
3.83 

63.97 
3.85 
2.0s 
1.20 
3.03 
25.91 

Total 

100.00 

100.00 

100.00 

100.00 

Panel  3  Combined  race  and  Hispanic-origin  question;  no  multiracial  category 

Mexican- 
American, 
Chicano, 
Mexican 

Wis 

0.26 
85.15 
0.47 
0.03 
3.24 

Puerto  Rican 

21.62 

1.90 

71.51 

0.00 
000 
4.97 

Cuban 

Central 
or  South 
American 

White 

Black 

Hispanic 

American  Indian,  Eskimo,  Aleut 

Asian  or  Pacific  Islander 

Another 

57.95 
0.00 
39.92 
0.00 
0.00 
2.13 

19.20 
1.99 
77.67 
0.43 
0.00 
0.71 

fo'ial 

100.00 

100.00 

166.66 

100.00 

Panel  4  Combined  race  and  Hispanic-origin  question  with  a  multiracial  category 


Mexican  - 

Puerto  Rican 

Cuban 

Central 

American, 

or  South 

Chicano, 

American 

Mexican 

iiJe 

White 

17.04 

49.90 

14.08 

Black 

0.06 

1.35 

2.23 

4.09 

Hispanic 

84.04 

77.30 

46.40 

75.42 

American  Indian,  Eskimo,  Aleut 

0.02 

0.00 

0.00 

0.41 

Asian  or  Pacific  Islander 

0.05 

0.00 

0.00 

0.56 

Multiracial 

1.96 

2.50 

1.46 

1.05 

Another 

2.71 

1.80 

0.00 

4.38 

Total 

100.00 

100.00 

100.00 

100.00 
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4.7.2    Results  From  the  Race  and 
Ethnic  Targeted  Test 

Two  versions  of  a  combined  race, 
Hispanic  origin,  and  ancestry  question 
were  tested  in  RAETT.  Both  versions 
provided  check  boxes  for  "White,"  for 
"Black,  African  Am.,  or  Negro,"  for 
"Indian  (Amer.)  or  Alaska  Native"  (with 
a  write-in  line  for  tribal  affiliation),  for 
"Asian  or  Pacific  Islander,"  for 
"Hispanic"  and  for  "Some  other  race." 
One  version  (Panel  E)  also  included  the 
category  "Multiracial  or  biracial."  A 
second  version  (Panel  F)  did  not  contain 
a  multiracial  category  but  rather 
instructed  respondents  to  "Mark  one  or 
more  boxes  to  indicate  what  this  person 
considers  himself/herself  to  be."  Both 
versions,  E  and  F,  were  followed  by  a 
question  which  asked  respondents  to 
write  in  their  "ancestry  or  ethnic  group" 
in  the  space  provided. 

Panels  E  and  F  were  compared  with 
the  corresponding  panels  that  contained 
a  separate  race  question  and  a  separate 
Hispanic  Origin  question.  These  were 
Panel  B  (containing  a  multiracial 
category  like  Panel  E)  and  Panel  C 
(containing  a  multiple  response  option 
like  Panel  F).  The  major  findings  from 
these  panel  comparisons  are  presented 
below. 


4.7.2.1     Reporting  of  Hispanic  Origin 

A  combined  race  and  Hispanic  origin 
question  must,  of  necessity,  produce 
fewer  Hispanic  only  responses  or  fewer 
responses  in  at  least  one  of  the  major 
race  groups,  than  a  separate  race 
question  and  a  separate  Hispanic  origin 
question.  If  all  individuals  who  select 
the  Hispanic  category  alone  or  in 
combination  with  another  race  group 
are  tabulated  as  Hispanic  (termed  "all- 
inclusive  Hispanic"),  such  a  tabulation 
could  provide  similar  information  to 
that  which  would  be  obtained  if 
separate  questions  on  race  and  Hispanic 
origin  were  used. 

The  RAETT  found  no  statistically 
significant  differences  between  the  "all- 
inclusive  Hispanic"  tabulation  for  the 
combined  question  on  panels  E  and  F 
and  the  appropriate  panels  containing  a 
separate  Hispanic  origin  question  and  a 
separate  race  question.  Specifically, 
panels  B  and  E,  which  both  contained 
a  multiracial  category,  and  panels  C  and 
F,  which  both  contained  the  instruction 
to  "mark  one  or  more,"  all  had 
responses  ranging  from  74  percent  to  76 
percent.  However,  if  one  were  to 
tabulate  as  Hispanic  those  who  selected 
only  the  Hispanic  category,  then  a  much 
lower  p>ercent  (about  57  percent)  of 
responses  would  be  Hispanic  in  panels 
EandF. 


Table  4.5  shows  that  the  percentages 
reporting  the  specific  Hispanic  origins 
Mexican,  Puerto  Rican,  Cuban  and 
Other  were  quite  different  on  panels  E 
and  F  than  on  panels.  A,  B,  and  C.  This 
is  most  likely  an  artifact  of  the  way  the 
data  were  collected  and  tabulated.  In 
panels.  A,  B,  and  C,  respondents  were 
asked  to  check  boxes  with  the  labels 
shown  in  Table  4.5.  in  panels  E  and  F, 
respondents  were  asked  in  a  separate 
question  to  write  in  their  ancestry  or 
ethnic  group.  These  write-in  groups 
were  tabulated  (for  those  who  marked 
only  the  Hispanic  category)  and  are 
shown  in  table  4.5.  Those  who  consider 
themselves  both  Hispanic  and 
something  else  are  not  included  in 
counts  shown  for  the  specific  Hispanic 
origins  for  panels  E  and  F;  they  are 
included  only  in  "Hispanic  (only  or  in 
combiBBtion)."  In  addition,  if  Hispanic 
only  respondents  wrote  in  two  different 
Hispanic  origins  they  are  counted  in 
"other  Hispanic"  in  Panels  E  and  F.  In 
panels.  A,  B,  and  C,  the  instructions 
appeared  to  ask  Hispanic  respondents  to 
select  one  Hispanic  origin  category, 
although  some  may  have  marked 
multiple  categories.  A  tabulation  using 
the  "historic  series"  approach  or  the 
"all-inclusive"  approach  woiUd  shed 
additional  light  on  this  issue. 

BtLLMG  000c  »1t0-91-«l 


Table  4.5  Reporting  on  the  Hispanic-Origin  Question  in  the  Hispanic  Targeted 
Sample  for  Sdected  Panels 


Hispanic  origin 

Panels 

Panel  A 

Separate 
questions 

Panel  B 

Separate 
questions 

Panel  C 

Separate 
questions 

Panel  E 

Combined 
question 

Panel  F 

Combined 
question 

Hispanic  (Only 
or  in 
combination) 

76.5 

75.6 

74.1 

74.1 

75.1 

Hispanic  Only 

76.5 

75.6 

74.1 

57.5 

56.4 

Mexican 

21.8 

26.5 

22.5 

20.9 

19.4 

Puerto  Rican 

31.0 

26.8 

28.4 

8.5 

8.9 

Cuban 

17.8 

17.3 

17.4 

7.0 

5.5 

Other 

6.0 

5.1 

5.8 

21.1 

22.6 

Note:  Adapted  From  Table  1-9  in  Bureau  of  the  Census  (1997) 
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4.7.2.2    Reporting  of  Multiple  Races 

The  combined  race,  Hispanic  origin, 
and  ancestry  question  (Panels  E  and  F) 
elicited  relatively  high  percentages  of 
multiple  responses  in  the  Hispanic 
targeted  sample.  Table  4.6  shows  that  in 
Panel  E.  where  a  multiracial  category 
was  provided  and  respondents  were 
instructed  to  mark  one  box,  18  percent 
of  respondents  in  the  Hispanic  targeted 
sample  selected  more  than  one  category. 


In  Panel  F,  where  there  was  no 
multiracial  category  and  respondents 
were  instructed  to  "Mark  one  or  more 
boxes"  19  percent  of  respondents  of  the 
Hispanic  targeted  sample  selected  more 
than  one  category. 

The  relatively  high  rates  of  multiple 
responses  in  the  Hispanic  targeted 
sample  on  Panel  E  suggests  that 
substantial  percentages  of  Hispanics 
wish  to  report  a  race  as  well  as  their 


Hispanic  origin,  and  will  check  more 
than  one  category  even  when  they 
encounter  a  question  that  instructs  them 
to  choose  one  or  the  other.  Additional 
support  for  this  conclusion  can  be  found 
in  the  fact  that  more  than  92  percent  of 
multiple  responses  in  Panels  E  and  F  in 
the  Hispanic  targeted  sample  marked 
the  Hispanic  box  or  provided  Hispanic 
write-in  entries. 

BILUNG  CODE  }110-01-M 


Tabk  4.6.  Percent  Reporting  More  Than  One  Race  in  the  Race  Question  by  Panel 
and  Targeted  Sample 

(Includes  multiple  responses  and  a  multiracial  category) 


Targeted  sample 

Panel B 

Panel  C 

Panel  E 

Panel  F 

White  ethnic 

1.2 

1.4 

2.1 

1.7 

Black 

1.3 

1.8 

2.7 

2.1 

Hispanic 

3.5 

3.6 

IS.O 

19.4 

American  Indian 

4.5 

42 

5.2 

72 

Asian  and  Pacific  Islander 

10.6 

10.0 

7.5 

6.8 

Alaska  Native 

13.4 

(NA) 

(NA) 

(NA) 

(NA)  Not  available.  Note:  Adapted  From  Tables  1-lR,  1-2R,  1-3R,  1-4R,  1-5R,  2-lR,  2-2R, 
2-3R,  2-4R,  2-5R,  8-lR,  8-2R,  8-3R,  8-4R,  8-5R  in  Bureau  of  the  Census  (1997) 


BIUMO  COOE  3110-01-C 

4.7.2.3    Summary  of  Findings 

Inherently,  a  combined  race  and 
Hispanic  origin  question  will  result  in 
lower  reporting  in  the  Hispanic  origin 
category  alone,  or  in  one  of  the  major 
race  groups  alone  than  separate  race  and 
Hispanic  origin  questions  where  race 
and  Hispanic  origin  are  independent. 
The  RAETT  found  patterns  of  declines 
in  reporting  as  Hispanic  alone,  as  White 
alone,  and  as  Asian  and  Pacific  Islander 
alone  in  the  combined  questions.  This 
suggests  that  there  are  respondents  who 
will  report  as  Hispanic  and  as  White  or 
as  Asian  and  Pacific  Islander  when  they 
encounter  separate  questions  on  race 
and  Hispanic  origin.  However,  when 
faced  with  a  combined  question,  some 
of  these  respondents  will  report  as 
Hispanic,  some  will  report  as  White  or 
as  Asian  and  Pacific  Islander,  and  some 
will  mark  more  than  one  of  these 
categories,  even  when  the  option  of 
doing  so  is  not  offered.  In  contrast,  the 
absence  of  significant  changes  in 
reporting  as  Black  or  as  American 
Indian  in  the  respective  RAETT  targeted 


samples  for  those  populations  suggests 
that  the  numbers  of  respondents  in  the 
Black  and  American  Indian  targeted 
samples  who  report  as  Hispanic  when 
separate  Hispanic  origin  and  race 
questions  are  offered  are  relatively  small 
or  that  they  are  more  likely  to  report 
their  race  rather  than  their  Hispanic 
origin  in  a  combined  question. 

When  Hispanic  is  offered  as  an  option 
in  the  combined  question,  a  nimiber  of 
Hispanic  respondents  will  select  both 
Hispanic  and  a  race,  even  when 
instructed  not  to  do  so. 

4.8    Public  Sentiment 

The  Hispanic  origin  ethnicity  category 
was  included  in  Directive  No.  15  to 
meet  the  requirements  of  Pub.  L.  94- 
311,  which  called  for  improving  data  on 
persons  of  Spanish  culture  or  origin. 
Chiring  discussions  of  the  content  of  the 
1990  Census,  the  Interagency  Working 
Group  on  Race  and  Ethnicity  concluded 
that  a  combined  race  and  Hispanic 
origin  question  would  not  meet  program 
needs  and  could  result  in  an  undercount 
of  the  Hispanic  origin  population 
(Bureau  of  the  Census,  1988). 


During  1994,  several  national 
Hispanic  organizations  supported  the 
incorporation  of  the  term  "Hispanic" 
into  a  combined  "Race/Ethnicity" 
question  (Kamasaki,  1994;  Olguin,  1994; 
Blackbum-Moreno,  1994).  Both  the 
National  Council  of  La  Raza  (NCLR)  and 
ASPIRA  Assoc.  Inc.  eu^ued  that 
additional  research  should  be 
conducted  before  any  change  is  made. 
The  Mexican  American  Legal  Defense 
and  Education  Fund  (MALDEF)  saw  the 
lack  of  a  uniform  definition  of  Hispanic 
throughout  the  Federal  Government  and 
differential  undercounts  of  Hispanics  as 
more  important  problems  (Carbo,  1994). 
A  few  public  comment  letters  sent  in 
response  to  OMB's  August  28,  1995, 
Federal  Register  notice  showed  some 
support  for  Hispanic  as  a  racial 
category,  but  none  of  these  letters  of 
support  were  from  an  Hispanic 
sumamed  individual  or  Hispanic 
organization. 

In  a  book  chapter  published  in 
January  1997,  the  NCLR  president,  Raul 
Yzaguirre  stated  that  he  does  not 
support  the  inclusion  of  Hispanic  origin 
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as  a  racial  category,  but  does  support 
further  testing  of  both  the  Hispanic 
origin  and  race  questions.  He  also  added 
that:  "Before  large-scale  changes  are 
made,  however,  it  is  critical  that  the 
Census  Bureau  and  the  Office  of 
Management  and  Budget  determine 
which  version  of  the  questions 
accommodates  the  largest  number  of 
respondents  and  provides  the  most 
accurate  data."  (Yzaguirre  1997:  89). 

The  majority  of  Hispanics  in  the  May 
1995  CPS  Supplement  preferred  the 
combined  question.  It  has  been  argued 
that  they  did  not  know  the  impact  of 
combining  the  questions  on  the 
population  count  of  Hispanics  (Torres, 
1996:4).  This  concern  appears  to  be 
based  on  the  comparison  of  the  percent 
reporting  Hispanic  using  the  separate 
question  format  with  the  percent 
reporting  Hispanic  only  using  the 
combined  question  with  a  multiple 
response  option.  As  described  in 
Section  4.7.2.1,  approximately  the  same 
percent  report  as  Hispanic  when  data 
are  tabulated  in  the  all  inclusive 
Hispanic  category  (the  total  of  those 
who  mark  Hispanic  either  alone  or  in 
combination  with  other  categories)  in 
the  combined  format  as  report 
"Hispanic"  in  a  separate  question 
format. 

A  concern  expressed  by  some  is  that 
the  use  of  the  combined  format  may 
affect  aggregate  statistics  about  the 
Hispanic  population  since  Cubans  tend 
to  have  higher  socioeconomic  and 
health  status  than  other  Hispanics.  Two 
examples  were  therefore  calculated. 
When  the  results  from  the  May  1995 
CPS  Supplement  are  applied  to  1994 
data  on  unemployment  by  Hispanic 
subgroup,  it  is  estimated  that  the  1994 
unemployment  rate  for  Hispanics  would 
have  changed  relatively  little — horn 
10.9  percent  to  11.2  percent  if  the 
combined  format  (and  Hispanic  alone 
category)  had  been  used.  The  percent  of 
Hispanics  with  a  regular  source  of 
primary  health  care  in  1991  did  not 
change  in  these  calculations  (61.8 
percent  using  separate  questions  and 
61.4  percent  using  the  combined 
format). 

4.9    Additional  Cost  Concerns 

If  OMB  were  to  change  the  choice 
Federal  agencies  currenUy  have  to 
collect  Hispanic  origin  data  using  either 
the  combined  format  or  two  separate 
questions,  there  would  be  a  sizable 
number  of  large  data  systems  for  which 
data  collection  forms,  computer 
programs,  interviewers'  and  coders' 
manuals,  and  other  related  materials 
would  have  to  be  changed.  For  example, 
both  the  separate  and  combined  formats 
are  used  within  the  Department  of 


Health  and  Human  Services,  (DHHS, 
1995).  Fifty-eight  percent  (56  out  of  97) 
of  the  DHHS  data  systems  listed  in  the 
Directory  which  do  collect  Hispanic 
origin  data  use  the  separate  format. 

The  Indian  Health  Service  (IHS)  in  the 
Department  of  Health  and  Human 
Services  prefers  that  "Hispanic"  be 
retained  as  a  separate  ethnic  category. 
Many  American  Indians  and  Alaska 
Natives  are  of  Hispanic  origin  and  have 
Spanish  surnames,  especially  in  the 
West  and  Southwest.  They  state  that  if 
"Hispanic"  were  to  be  considered  as  a 
racial  category  (even  if  there  were  a 
"mark  all  that  apply"  approach  built  in), 
it  is  probable  that  the  identity  of  many 
American  Indians  and  Alaska  Natives 
would  be  masked  by  responses  to  the 
Hispanic  category.  If  "Hispanic  '  is 
retained  as  an  ethnic  category,  however, 
Indians  will  still  be  able  to  identify  with 
both  backgrounds.  Based  on  findings 
from  the  1990  Census  and  the  May  1995 
Current  Population  Survey  supplement, 
IHS  expects  that  although  the 
reductions  in  reporting  as  American 
Indian,  strictly  from  an  alternative  that 
would  include  Hispanic  as  a  racial 
category,  would  be  less  than  from  the 
adoption  of  a  stand-alone  multiracial 
category  (or  a  multiracial  category  with 
a  follow-up  question);  the  reduction 
would,  nonetheless,  be  serious. 

The  Health  Care  Financing 
Administration  (HCFA)  uses  the 
combined  format  to  collect  information 
on  race  and  Hispanic  origin  for 
Medicare  beneficiaries.  If  the  decision 
were  made  to  use  only  two  separate 
questions  to  collect  data  on  race  and 
ethnicity,  HCFA  would  have  to  perform 
a  100%  survey  of  Medicare 
beneficiaries.  To  revise  HCFA's  race/ 
ethnicity  categories  for  future 
beneficiaries,  HCFA  would  have  to 
negotiate  payment  to  the  Social  Security 
Administration  to  collect  this 
information  on  Social  Security 
beneficiaries  at  emxdlment.  The  cost  of 
changing  HCFA's  data  systems  to  accept 
new  codes  if  a  combined  format  were  to 
be  used  would  be  minimal. 

Similarly,  the  Equal  Employment 
Opportunity  Commission  (EEOC) 
currentiy  uses  only  the  combined 
question  format  to  collect  data  on  race 
and  ethnicity.  The  instruction  booklets 
for  completing  all  EEOC  employment 
reports  have  a  section  on  race/ethnic 
identification  which  provides  guidance 
on  conducting  visual  surveys  and 
maintaining  postemployment  records  as 
to  the  race/ethnic  identity  of  employees. 
Thus,  the  costs  associated  with  a 
requirement  to  use  only  the  two 
question  format  would  extend  beyond 
simple  computer  programming,  and  the 
expenses  would  be  greater  than  the 


minimal  costs  that  some  states  have 
recently  encountered  when 
implementing  state  legislative 
requirements  for  a  multiracial  category. 

Chapter  5.  Other  Possible  Chamges 

5.1  Background 

This  chapter  considers  suggestions  for 
changes  in  how  data  on  certain 
population  groups  should  the  classified 
and  for  other  improvements  or 
clarifications.  The  issues  discussed 
cover  four  areas:  establishment  of  new 
categories  for  specific  population 
groups,  terminology,  format,  and 
instructions.  The  chapter's  sections 
correspond  to  specific  racial  and  ethnic 
categories,  and  all  of  the  issues  related 
to  that  category  or  subcategory  are 
discussed  together. 

It  should  be  noted  that  while 
Directive  No.  15  uses  the  term  "Alaskan 
Native,"  the  term  used  in  Federal  law 
and  generally  preferred  is  "Alaska 
Native."  For  this  reason  the  term 
appears  as  "Alaska  Native  "  throughout 
those  sections  dealing  with  this  group 
except  where  the  reference  is 
specifically  to  the  category  in  Directive 
No.  15. 

5.2  Specific  Suggestions 

In  addition  to  the  proposals  discussed 
in  Chapters  3  and  4,  the  following 
fifteen  suggestions  for  changes  were 
examined  during  the  current  review  of 
Directive  No.  15: 

Changes  related  to  American  Indians 
and  Alaska  Natives 

•  Should  the  term  "American  Indian" 
or  "Native  American"  be  used? 

•  Should  the  term  "Alaska  Native"  or 
"Eskimo  and  Aleut"  be  used? 

•  Should  a  distinction  be  made 
between  federally  recognized  and 
noniederally  recognized  tribes? 

•  What  is  the  best  way  to  elicit  tribal 
affiliation? 

•  Should  the  definition  be  changed  to 
include  Indians  indigenous  to  Central 
America  and  South  America? 

Changes  related  to  Asians  and  Pacific 
Islanders 

•  Should  the  "Asian  or  Pacific 
Islander"  category  be  split  into  two 
categories?  If  yes,  how  should  this  be 
done? 

•  Should  specific  groups  be  listed 
under  the  "Asian  or  Pacific  Islander" 
category? 

•  Should  the  term  "Guamanian"  or 
"Chamorro"  be  used? 

Changes  related  to  Hawaiians 

•  Should  the  term  "Native  Hawaiian" 
or  "Hawaiian"  be  used? 
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•  Should  Hawaiians  continue  to  be 
included  in  the  "Asian  or  Pacific 
Islander"  category;  be  reclassified  and 
included  in  an  "American  Indian  or 
Alaska  Native"  category;  or  be 
established  as  a  separate,  new  category? 

Other  terminology  issues 

•  Should  the  term  "Black"  or 
"African  American"  be  used? 

•  Should  the  term  "Hispanic"  of 
"Latino"  be  used? 

•  Should  more  that  one  term  be  used 
in  either  case? 

Other  New  Category  Issues 

•  Should  an  Arab  or  Middle  Eastern 
category  be  created?  If  yes,  how  should 
it  be  defined? 

•  Should  a  Cape  Verdean  category  be 
created? 

5.3    Evaluation  of  the  Possible  Effects 
of  Suggested  Changes 

5.3. 1     Changes  Related  to  American 
Indians  and  Alaska  Natives 

The  following  suggested  changes  to 
Directive  No.  15  as  they  relate  to 
American  Indians  and  Alaska  Natives 
are  discussed  in  this  section: 

•  Should  the  term  "American  Indian" 
or  "Native  American"  be  used? 

•  Should  the  term  "Alaska  Native"  or 
"Eskimo  and  Aleut"  be  used? 

•  Should  a  distinction  be  made 
between  federally  recognized  and 
nonfederally  recognized  tribes? 

•  What  is  the  best  way  to  elicit  tribal 
affiliation? 

•  Should  the  definition  be  changed  to 
include  Indians  indigenous  to  Central 
America  and  South  America? 

Currently,  the  "American  Indian  or 
Alaskan  Native"  category  is  used  to 
classify  data  on  "a  person  having  origins 
in  any  of  the  original  peoples  of  North 
America,  and  who  maintains  cultural 
identification  through  tribal  affiliation 
or  community  recognition." 

5.3.1.1  Should  the  Term  "American 
Indian"  or  "Native  American"  be  Used? 

"American  Indian"  is  the  term  used 
in  Directive  No.  15  to  identify  the 
descendants  of  the  indigenous 
population  of  North  America.  The  term 
has  generally  been  used  over  the  past 
several  decades  to  identify  this 
population  group  and  is  recognized  by 
members  of  this  group.  In  general  usage, 
the  term  "American  Indian"  includes 
individuals  who  are  members  of  tribes 
that  may  or  may  not  be  recognized  by 
the  Federal  Government.  Federally 
recognized  tribal  governments  include 
only  members  of  their  tribe  and  may  use 
their  own  Indian  name  for  their  tribal 
name.  Further,  while  Federally 
recognized  tribal  governments  have 


their  own  criteria  to  determine  tribal 
membership,  such  membership  is  not 
required  by  Directive  No.  15.  As  a 
result,  the  number  of  individuals 
enumerated  in  this  category  exceeds  the 
number  of  individuals  who  hold  official 
membership  in  recognized  tribal 
governments.  Most  Federal  programs  do 
not  require  membership  in  federally 
recognized  tribes  for  program  eligibility. 
For  example,  to  be  eligible  for  Indian 
Health  Service  (IHS)  programs,  a  person 
need  only  prove  descent  from  a  member 
of  a  federally  recognized  tribe;  blood 
quantum  and  membership  are  not 
relevant.  It  has  also  been  the  practice  to 
classify  Canadian  Indians  in  this 
category. 

The  term  "Native  American"  has  been 
in  use  since  the  1960s.  There  are  other 
indigenous  groups  besides  American 
Indians  and  Alaska  Natives  (e.g.. 
Hawaiians)  in  tbe  United  States  and 
areas  under  U.S.  Government 
jurisdiction.  Technically,  "Native 
American"  is  a  term  that  does  not  apply 
exclusively  to  American  Indians  and 
Alaska  Natives.  Its  use  may  also  lead  to 
some  confusion  in  that  individuals  who 
are  not  descended  from  indigenous 
populations  but  who  were  bom  in  the 
United  States  may  consider  themselves 
to  be  "Native  Americans"  and  may 
select  this  category  erroneously.  The 
May  1995  CPS  Supplement  on  Race  and 
Ethnicity  found  that  more  than  half  of 
those  identifying  as  American  Indian  or 
one  of  the  Alaska  Native  groups 
preferred  "American  Indian"  or  "Alaska 
Native"  but  a  third  chose  "Native 
American."  (Tucker  et  al,  1996)  Public 
comments  from  tribed  governments  to 
0MB  indicated  a  clear  preference  for  the 
term  "American  Indian." 

In  the  RAETT's  American  Indian 
targeted  sample,  American  Indians 
continued  to  write  in  a  tribal  affiliation 
across  all  panels,  A  through  H,  that  used 
the  combined  category  "Indian  (Amer.) 
or  Alaska  Native"  with  the  instruction. 
"Print  name  of  enrolled  or  principal 
tribe."  On  Panels  B  through  H,  some 
respondents  used  write-in  entries  such 
as  "Amer.  Indian."  "American  Indian," 
"American  Ind.,"  and  "Indian  Amer."  to 
indicate  that  they  are  American  Indian 
rather  than  Alaska  Native,  but  did  not 
provide  a  specific  tribal  entry.  The 
percentage  ranged  from  6.5  percent  on 
Panel  H  to  less  than  1  percent  on  Panel 
A.  There  also  were  write-ins,  such  as 
"Amer-Indian-Navajo."  in  which 
respondents  indicated  first  that  they  are 
American  Indian,  before  writing  in  the 
tribal  affiliation. 

In  the  RAETT,  which  drew  its 
American  Indian  targeted  sample  from 
areas  in  close  proximity  to  reservations, 
reinterviews  were  conducted  with 


respondents  in  households  with  at  least 
one  person  who  identified  as  American 
Indian.  This  group  indicated  they 
preferred  the  term  Native  American  (52 
percent)  to  American  Indian  (25 
percent).  The  remaining  respondents 
indicated  they  had  no  preference  (16 
percent),  preferred  both  terms  (6 
percent),  or  preferred  another  term  (2 
percent). 

Measurement.  Measurement  issues — 
discussed  for  each  of  the  options 
presented  in  this  chapter — relate  to  self- 
identification,  quality  and  consistency 
of  data,  and  implementation. 

The  use  of  self-identification  allows 
more  people  to  identify  as  American 
Indian  than  are  members  of  tribes.  This 
includes  people  who  are  or  who  have 
ancestral  des  to  American  Indians  but 
do  not  meet  tribal  enrollment 
requirements.  The  term  "Native 
American"  attracts  persons  who  were 
bom  in  the  United  States  as  well  as 
persons  with  American  Indian  and/or 
Alaska  Native  ancestry. 

To  improve  reporting  of  American 
Indian  tribes  in  the  decennial  census, 
the  instruction  "Print  name  of  enrolled 
or  principal  tribe"  was  tested  and  then 
included  in  the  1990  census  race 
question.  The  instruction  helped  to 
reduce  the  rate  of  nonreporting  of  tribe 
from  about  20  percent  in  1980  to  13 
percent  in  1990.  This  improvement 
occurred  in  reservation  areas  but  not  in 
off-reservation  areas.  (1990  CPH-L-99, 
"American  Indian  Population  by  Tribe, 
for  the  United  States,  Regions, 
Divisions,  and  States:  1990"  and 
unpublished  tables) 

The  use  of  self-identification  rather 
than  observation  by  an  enumerator 
provides  more  complete  data  on 
American  Indians  but  with  limitations. 
The  consistency  of  reporting  as 
American  Indian  is  low  among  persons 
with  both  American  Indian  and  White 
ancestry.  In  decennial  census  data 
collection  and  tabulation  there  has  been 
no  distinction  between  federally 
recognized  tribes  and  nonfederally 
recognized  tribes.  The  federally 
recognized  tribal  governments,  as  well 
as  the  Department  of  the  Interior's 
Bureau  of  Indian  Affairs,  would  like  the 
American  Indian  and  Alaska  Native 
definition  limited  to  enrolled  tribal 
members  of  federally  recognized  tribes. 
The  Indian  Health  Service  favors  a 
distinction  between  federally 
recognized  tribes  and  nonfederally 
recognized  tribes.  IHS  is  only 
responsible  for  federally  recognized 
tribes;  however,  a  separate  count  for 
nonfederally  recognized  tribes  indicates 
the  potential  IHS  service  population  if 
the  tribes  were  to  receive  Federal 
recognition. 
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Some  have  suggested  using  a  follow- 
up  question  to  ask  if  a  person  is  enrolled 
in  the  tribe  reported  in  the  race 
question.  An  enrollment  question  has 
not  been  included  in  the  decennial 
census  because  there  are  no  statutory 
requirements  for  tribal  enrollment  data 
and  because  of  space  constraints  on  the 
census  questionnaire.  Also,  tribal 
governments  that  responded  to  the 
Bureau  of  the  Census  Survey  of  Census 
Needs  of  Non-Federal  Data  Users  did 
not  indicate  that  they  needed  tribal 
enrollment  data. 

The  1980  Census  Supplementary 
Questionnaire  for  American  Indians 
(Reservations  and  the  Historic  Areas  of 
Oklahoma)  asked  a  follow-up  question 
on  whether  the  person  was  enrolled  in 
the  tribe  reported.  There  were  a  total  of 
336.280  American  Indians  on  all 
reservations  and  113,280  American 
Indians  in  the  historic  areas  of 
Oklahoma  (excluding  urbanized  areas) 
reported.  For  those  on  reservations,  87 
percent  were  enrolled  and  7  percent  did 
not  answer  the  question,  For  the  historic 
areas  of  Oklahoma  (excluding  urbanized 
areas),  51  percent  were  enrolled  and  11 
percent  did  not  answer.  To  determine 
whether  a  tribal  enrollment  question 
should  be  asked  in  the  future,  more 
extensive  research  will  be  needed  on 
how  to  improve  the  reporting  of  such 
eiu-oUment,  particularly  given  the 
relatively  high  nonresponse  rates  in  the 
past. 

Data  production.  Data  production 
issues— -<iiscussed  for  each  of  the 
options  presented  in  this  chapter — 
relate  to  coding,  editing,  and  adjustment 
needs. 

A  change  in  the  name  of  the  American 
Indian  category  would  not  change  the 
way  American  Indians  are  tabulated  and 
would  raise  no  data  production  issues. 
However,  the  introduction  of  the  term 
"Native  American"  could  be 
misinterpreted  as  meaning  "anyone 
bom  in  the  United  States,"  with  the 
result  that  some  respondents  would  be 
misclassified.  While  the  instruction 
asking  for  "enrolled  or  principal  tribe" 
might  indicate  the  focus  of  the  category, 
it  might  also  lead  to  a  large  number  of 
write-in  answers  that  would  need  to  be 
coded. 

Analytic.  Analytic  issues — discussed 
for  each  of  the  options  presented  in  this 
chapter — relate  to  comparability  over 
time  and  aggregation. 

On  the  face  of  it,  a  change  in  the  name 
of  a  group  should  not  lead  to  a  change 
in  results  if  the  definition  of  that  group 
is  not  changed.  To  the  extent  that 
native-bom  individuals  mistakenly 
check  this  category  and  are  not 
identified  in  the  coding  or  editing 
procedures,  however,  it  is  possible  that 


using  the  term  "Native  American" 
would  result  in  data  that  are  not 
compatible  v«th  historical  series. 

Cost.  While  there  are  no  direct  costs 
associated  with  a  change  in  name,  there 
are  important,  if  unmeasurable.  indirect 
costs  related  to  misclassification  and  the 
cascading  effect  on  data  analysis. 

Legislative  or  program  needs.  Any 
approach  collecting  accurate  data  for 
this  category  would  meet  legislative  and 
programs  needs  for  most  Federal 
agencies.  The  exception  is  the  Bureau  of 
Indian  Affairs,  which  needs  data  only 
for  federally  recognized  tribes  and  their 
members.  Most  Federal  agencies  use 
special  tabulations  of  American  Indians 
and  Alaska  Natives  as  one  group,  but 
data  are  also  tabulated  by  tribe  for  some 
users. 

5.3. 1 .2  Should  the  Term  "Alaska 
Native"  or  "Eskimo  and  Aleut"  be 
Used? 

While  Directive  No.  15  uses  "Alaskan 
Native,"  the  preferred  terra  is  "Alaska 
Native."  This  is  reflected  in  Pub.  L.  92- 
203.  the  Alaska  Native  Claims 
Settlement  Act  (ANSCA)  of  1971,  and 
subsequent  legislation.  The  Indian 
Health  Service,  the  Bureau  of  Indian 
Affairs,  and  the  Bureau  of  the  Census 
prefer  and  use  "Alaska  Native." 

In  the  RAETT  Alaska  Native  targeted 
sample,  most  Alaska  Natives — 83 
percent  on  Panel  B  and  88  percent  on 
Panel  D — reported  a  speciiic  tribe  or 
corporation  when  the  panel  used  the 
combined  category  'Indian  (Amer.)  or 
Alaska  Native"  with  the  instruction, 
"Print  name  of  enrolled  or  principal 
tribe."  The  "tribe  not  reported"  rates  on 
these  panels  were  14  percent  and  12 
percent,  respectively.  On  Panels  B  and 
D,  21  percent  and  15  percent  of 
respondents,  respectively,  wrote  in 
"Alaska  Native"  by  itself.  These 
respondents  indicated  they  were  Alaska 
Native  rather  than  American  Indian,  but 
did  not  provide  a  specific  tribal  or 
corporation  affiliation.  In  addition,  on 
Panels  B  and  D.  some  respondents 
reported  "Eskimo"  (10  percent  and  15 
percent,  respectively)  and  "Aleut"  (2 
percent  and  1  percent,  respectively) 
without  reporting  a  specific  tribal  or 
corporation  affiUation. 

In  the  IL\ETT  reinterview  for  the 
Alaska  Native  targeted  sample, 
respondents  in  households  with  at  least 
one  person  who  identified  as  Eskimo  or 
Aleut  indicated,  by  answering  "yes"  or 
"no"  to  each,  that  their  tribal  entry  was 
an  ethnic  group  (63  percent),  a  tribe  (55 
percent),  a  land  corporation  (55 
percent),  a  nation  (30  percent),  or 
something  else  (22  percent). 
Respondents  who  said  their  tribal  entry 
was  something  else  provided  examples 


such  as  "born  in  Alaska,  indigenous 
people.  Eskimo  group,  or  Eskimos,  self 
government,  and  people.  In  reinterview 
households  with  at  least  one  person 
who  identified  as  Eskimo,  88  percent  of 
the  respondents  indicated  that  Eskimo 
was  an  acceptable  term  to  them. 
Respondents  who  said  Eskimo  was 
acceptable  but  who  preferred  another 
term  to  Eskimo  provided  examples  such 
as  Inupiat.  Yupik.  Alaska  Native,  and 
American  Indian.  In  reinterview 
households  with  at  least  one  person 
who  identified  as  Aleut,  all  respondents 
indicated  that  Aleut  was  an  acceptable 
term  to  them. 

In  Alaska,  the  terms  Alaskan  Indian. 
Eskimo,  and  Aleut  were  in  general  use 
before  1971.  Beginning  with  the  passage 
of  ANCSA  in  1971 ,  the  term  Alaska 
Native  came  into  use  and  has  been  used 
since.  Alaska  Native  includes  Alaskan 
Indians  (Athabascans.  Tlingits.  and 
Haidas),  Eskimos  (Inupiat,  Yupiks.  etc.). 
and  Aleuts  (who  primarily  live  on 
Kodiak  Island  and  in  the  Aleutian 
chain)  covered  by  ANCSA.  Under 
ANCSA,  Alaska  Native  does  not  include 
children  who  were  bom  after  1972,  but 
such  persons  do  identify  with  the  term 
despite  the  legal  distinction.  ANCSA 
established  regional  and  village 
corporations  that  have  membership 
requirements.  It  is  also  important  to 
distinguish  among  the  tribes  that 
comprise  the  Alaska  Native  population. 
Alaska  Native  tribal  govemments  and 
the  State  of  Alaska  have  stated  that  they 
would  find  census  data  more  useful  if 
tribes  were  distinguished  for  Alaska 
Natives  as  they  are  for  American 
Indians.  These  tribes  are  just  as  distinct 
poUtically.  culturally,  and  linguistically 
as  are  the  American  Indian  tribes  in  the 
lower  48  states. 

Focus  groups  and  cognitive 
interviews  with  Alaska  Natives  found 
that  Alaska  Nadves  are  reporting  in  the 
combined  category.  "American  Indian 
or  Alaska  Native."  and  are  reporting  a 
tribe.  Also,  statements  indicated  that  the 
use  of  the  term  "Eskimo"  may  be 
offensive  to  some  people.  If  the 
combined  category  is  used,  the  term 
"Eskimo"  as  a  descriptor  would  not  be 
used. 

Measurement.  As  in  the  case  of 
American  Indians,  the  use  of  self- 
identification  allows  more  people  to 
identify  as  Alaska  Native  than  are 
members  of  tribes  or  corporations. 
However,  Directive  No.  15  (which  uses 
the  term  Alaskan  Native)  makes  no 
reference  to  ANCSA.  with  the  result  that 
individuals  not  included  in  the  legal 
definition  only  identify  themselves  as 
Alaska  Native. 

Data  production.  If  Alaska  Natives  are 
asked  to  designate  an  enrolled  or 


36922 


Federal  Register  /  Vol.  62,  No.  131  /  Wednesday,  July  9,  1997  /  Notices 


principal  tribe,  there  will  be  data 
tabulation  and  production  implications 
for  the  decennial  census.  For  example, 
a  list  of  the  tribes  will  have  to  be 
developed;  a  determination  will  have  to 
be  made  about  which  tribes  to  list  in 
tabulations;  and  editing  and  coding 
routines  will  have  to  be  refined  to 
correct  for  multiple  spellings  or 
misspellings  of  tribal  names. 

AnaJytic.  If  Alaska  Natives  are  asked 
to  report  their  tribal  affiliation,  it  would 
still  be  possible  to  aggregate  them  into 
the  groups  (American  Indian,  Eskimo, 
and  Aleut)  used  previously  in  the 
decennial  census. 

Cost.  The  data  production  needs 
discussed  above  will  increase  the  cost  of 
the  decennial  census  to  collect  and 
report  results  by  specific  tribe. 

Legislative  or  program  needs.  Using 
the  term  Alaska  Native  and  asking  for 
the  enrolled  or  principal  tribe  would 
meet  legislative  and  program  needs  for 
most  Federal  agencies.  It  would  not 
meet  the  needs  of  the  Bureau  of  Indian 
Affairs  to  differentiate,  at  a  minimum, 
between  tribes  that  are  or  are  not 
recognized  by  the  Federal  Government. 
It  also  would  not  allow  for  an  absolute 
accounting  of  who  is  a  member  of  a 
recognized  tribe. 

5.3.1.3    Should  a  Distinction  be  Made 
Between  Federally  Recognized  and 
Nonfedemlly  Recognized  Tribes? 

In  public  comments  to  OMB,  the 
federally  recognized  tribal  governments 
would  like  the  American  Indian  and 
Alaska  Native  definition  limited  to 
enrolled  tribal  members.  In  decennial 
census  data  collection  and  tabulation 
there  has  been  no  distinction  between 
federally  recognized  tribes  and 
nonfederally  recognized  tribes.  Because 
self-identification  is  used  in  the 
decennial  census,  it  is  not  possible  to 
distinguish  between  those  individuals 
who  have  formally  registered  with  a 
specific  tribe  and  those  who  only  claim 
an  ancestral  tie.  To  meet  requirements 
of  tribes,  according  to  the  Bureau  of 
Indian  Affairs  and  the  Indian  Health 
Service,  it  is  preferable  that  data  be 
collected  for  both  members  and 
noimiembers  alike,  but  that  a  distinction 
be  made  between  the  two  groups. 

Measurement.  Currently,  aside  from 
the  decennial  census,  most  data 
collection  follows  Directive  No.  15  and 
uses  the  "American  Indian  or  Alaska 
Native"  category  or  a  combined 
American  Indian,  Eskimo,  and  Aleut 
category  without  asking  for  any  tribal 
affiliation.  The  1980  and  1990  decennial 
censuses  used  three  separate 
categories — American  Indian,  Eskimo, 
and  Aleut.  For  persons  who  identified 
as  American  Indian,  tribal  affiliation 


was  asked.  The  continued  use  of  the 
category  "American  Indian  or  Alaskan 
Native"  does  not  impose  an 
implementation  problem  for  Federal 
agencies. 

Data  production.  Aside  from  data 
collections  that  ask  for  enrolled  or 
principal  tribe,  there  are  no  data 
production  issues.  However,  when  tribal 
affiUation  is  asked,  many  coding  and 
editing  issues  come  into  play.  These 
issues  are  not  new  and  are  well  known 
to  the  agencies  for  which  tribal 
affiliation  is  an  important  factor. 

Analytic.  To  the  extent  that  data 
production  related  to  coding  and  editing 
tribal  affiliation  identifies  and 
reclassifies  respondents  who 
erroneously  checked  this  racial 
category,  no  longer  asking  this 
information  will  inflate  the  number  of 
American  Indians. 

Cost.  There  are  some  costs  associated 
with  coding  and  editing  tribal 
affiliation. 

Legislative  or  progjram  needs.  Using 
the  category  "American  Indian  or 
Alaska  Native"  and  asking  for  the 
enrolled  or  principal  tribe  would  meet 
legislative  and  program  needs  for  most 
Federal  agencies,  except  for  the  Bureau 
of  Indian  Affairs,  which  needs  data  on 
tribal  members  of  federally  recognized 
tribes. 

5.3.1.4  What  is  the  Best  Way  to  Elicit 
Tribal  Affiliation? 

American  Indians  have  been  asked  in 
most  decennial  censuses  to  report  their 
tribal  affiUation.  In  the  1990  census,  the 
instruction,  "Print  name  of  enrolled  or 
principal  tribe,"  improved  reporting  of 
tribal  affiliation. 

Given  the  relatively  large  number  of 
Alaska  Natives  who  also  specify  tribal 
affiUation  and  the  extent  of  negative 
reaction  to  the  term  "Eskimo,"  careful 
consideration  needs  to  be  given  to  its 
continued  use  in  either  the  name  of  the 
category  or  as  an  example.  The  use  of 
the  combined  category  "American 
Indian  or  Alaska  Native"  and  the 
instruction,  "Print  name  of  enrolled  or 
principal  tribe,"  would  address  both 
points. 

See  section  5.3.1.2  above  for  a 
discussion  of  the  measurement,  data 
production,  analytic,  cost,  and 
legislative  or  program  needs  issues 
related  to  this  topic. 

5.3. 1 .5  Should  the  Definition  of  the 
"American  Indian  or  Alaska  Native" 
Category  be  Changed  to  Include  Indians 
Indigenous  to  Central  America  and 
South  America? 

Currently,  the  definition  for  the 
"American  Indian  or  Alaska  Native" 
category  does  not  include  Indians 


indigenous  to  Central  America  and 
South  America.  In  the  1990  census, 
members  of  Central  American  tribes 
(1,688)  and  South  American  Tribes 
(3,133)  comprised  less  than  0.3  percent 
of  the  total  American  Indian  population 
(1,878,285).  Given  these  small  numbers, 
no  major  difficulties  occur  with  the 
current  classification  and  collection 
method  if  the  category  were  to  be 
expanded.  Even  if  the  census  numbers 
include  these  tribes,  the  count  would 
have  to  be  much  larger,  at  least  50,000 
or  more,  to  appear  in  any  Federal  data 
collection  other  than  the  decennial 
census.  (1990  CPH-L-99,  "American 
Indian  Population  by  Tribe,  for  the 
United  States,  Regions,  Divisions,  and 
States:  1990") 

It  should  be  noted  that  in  the 
development  work  that  formed  the  basis 
for  the  current  categories,  some 
members  of  the  FICE  Ad  Hoc  Committee 
thought  that  the  definition  should  refer 
to  "original  peoples  of  the  Western 
Hemisphere"  so  as  to  include  South 
American  Indians.  Ultimately,  the  Ad 
Hoc  Committee  decided  that  including 
South  American  Indians  might  present 
data  problems  for  Federal  agencies 
concerned  with  federally  recognized 
tribes  or  Indians  eligible  for  U.S. 
Government  benefits. 

Given  that  the  Central  and  South 
American  Indian  population  in  the 
United  States  is  so  small,  no  significant 
issues  arise  with  respect  to 
measurement,  data  production,  analytic, 
cost,  or  legislative  or  program  needs. 

5.3.2    Changes  related  to  Asian  and 
Pacific  Islanders 

The  following  suggested  changes  to 
Directive  No.  15  concerning  Asian  and 
Pacific  Islanders  are  discussed  in  this 
section: 

•  Should  the  "Asian  or  Pacific 
Islander"  category  be  split  into  two 
categories?  If  yes,  how  should  this  be 
done? 

•  Should  specific  subgroups  be  listed 
under  the  current  category? 

•  Should  the  term  "Guamanian"  or 
"Chamorro"  be  used? 

5.3.2.1    Should  the  "Asian  or  Pacific 
Islander"  Category  be  Split  into  Two 
Categories?  If  Yes,  How  Should  this  be 
Done? 

The  issue  is  whether  to  retain  the 
current  Asian  or  Pacific  Islander 
category,  or  to  split  the  category  into 
two  separate  categories,  one  for  Asians 
and  one  for  Pacific  Islandera.  The 
argument  in  favor  of  such  a  split  is  that 
the  current  category  places  together 
peoples  who  have  few  social  or  ciiltural 
similarities.  It  is  argued  that  having 
separate  categories  for  Asians  and 
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Pacific  Islanders  would  result  in  more 
homogeneous  groups,  which  would 
increase  the  comprehensibility  and  logic 
of  the  entire  classification  scheme.  In 
addition,  the  two  resulting  groups  are 
dissimilar  on  a  number  of  measures.  For 
example. 

•  Education — Although 
approximately  the  same  numbers  of 
Asians  and  Pacific  Islanders  graduate 
from  high  school,  far  fewer  Pacific 
Islanders  (about  1 1  percent  of  persons 
25  years  of  age  and  older)  than  Asians 
(about  40  percent)  obtain  bachelors 
degrees 

•  Income  and  employment — 
According  to  1990  census  data,  5.2 
percent  of  Asians  over  age  16  were 
unemployed,  compared  with  7.3  percent 
of  Pacific  Islanders.  Median  household 
income  was  $41,583  for  Asians  and 
$33,955  for  Pacific  Islanders. 

•  Poverty — The  poverty  rate  was  13.7 
percent  for  Asians  and  16.6  percent  for 
Pacific  Islanders.  (Fernandez,  1996) 

Aggregating  Asians  and  Pacific 
Islanders  separately  is  not  problematic 
in  decennial  census  data  as  currently 
collected,  since  separate  data  are 
available  for  each  population  group. 
Other  data  collections  do  not  provide 
the  opportunity  to  collect  data 
separately  for  Asians  and  Pacific 
Islanders.  In  these  instances,  since 
Pacific  Islanders  are  a  smaU  group 
nimierically,  their  inclusion  does  not 
strongly  affect  the  statistics  for  Asians. 
For  example,  the  poverty  rate  for  the 
entire  Asian  and  Pacific  Islander 
category  is  13.8  percent,  as  compared 
with  13.7  percent  for  Asians  alone. 
Because  Pacific  Islanders  were  only 
365,000  of  the  Asian  and  Pacific 
Islander  total  of  7,274,000  reported  in 
the  1990  census  (Fernandez,  1996), 
however,  the  situation  of  Pacific 
Islanders  is  frequently  masked.  For  this 
reason  it  is  possible  to  argue  that  users 
could  make  better  use  of  data  if  there 
were  separate  Asian  and  Pacific  Islander 
categories.  Given  their  relatively  small 
numbers,  however,  there  is  the  question 
of  whether  Pacific  Islanders  are  a  large 
enough  population  group  to  warrant  a 
separate  category. 

A  complicating  factor  is  the  request  to 
separate  Hawaiians  from  other  Pacific 
Islanders,  and  to  include  them  in  the 
American  Indian  category  (see  section 
5.3.3.2).  If  Hawaiians  are  not  counted 
with  other  Pacific  Islanders,  the 
remaining  "Non-Hawaiian  Pacific 
Islander"  group  becomes  very  small. 
About  60  percent  (211,000)  of  the 
Pacific  Islanders  are  Hawaiians 
(Fernandez,  1996).  The  remaining 
154,00  Pacific  Islanders  may  be  too 
small  a  group  to  justify  a  separate 
category.  A  residual  "Asian  and  Non- 


Hawaiian  Pacific  Islander"  category 
might  confuse  Hawaiian  respondents, 
since  the  word  Hawaiian  would  occur 
in  two  places  in  the  question,  and  could 
prove  difficult  for  other  respondents  to 
comprehend.  For  these  reasons  it  is 
possible  to  argue  that  the  Pacific 
Islander  category,  assuming  it  meets 
some  minimum  threshold,  should  only 
be  considered  as  a  stand-alone  category 
if  Hawaiians  continue  to  be  included  in 
that  category. 

With  such  small  numbers,  it  might 
become  difficult  to  obtain  adequate 
sample  data  for  Pacific  Islanders  at  the 
State  or  other  local  level  if  the  category 
were  to  stand  alone.  Unless  it  uses  a 
methodology  that  calls  for  oversampling 
for  Pacific  Islanders,  any  national 
survey  using  a  random  sample  of  the 
general  population  would  expect  to  find 
three  Pacific  Islanders  per  2,000  cases. 
A  study  would  have  to  have  a  sample 
in  excess  of  20,000  respondents  to 
obtain  thirty  respondents  without  using 
a  stratified  sample.  It  is  unlikely  that 
Federal  agencies  could  afford  to  plan  a 
study  calling  for  such  a  national  sample 
in  order  to  have  reliable  data  for  a 
separate  Pacific  Islander  category. 

In  addition,  only  a  few  agencies,  such 
as  the  Department  of  Education  in  its 
assessment  of  reading  proficiency, 
currently  collect  data  separately  on 
Asians  and  Pacific  Islanders.  In  a 
number  of  cases,  the  numbers  of  Pacific 
Islander  students  were  too  small  to 
permit  statisticaUy  significant  estimates. 
For  example,  although  the  percentage  of 
Pacific  Islander  students  at  or  above  a 
"proficient"  reading  level  in  fourth 
grade  in  1994  could  be  determined 
nationally,  sample  sizes  were  too  small 
to  permit  reliable  estimates  for  the 
Northeast,  Southeast,  Central,  and  West 
regions  of  the  United  States.  Estimates 
were  published  only  for  three  of  the  fifty 
States,  and  the  estimate  for  California 
was  flagged  for  interpretation  with 
caution  (Campbell,  et  al..  1996). 

Currently,  Directive  No.  15  defines  a 
member  of  the  Asian  and  Pacific 
Islander  category  as  a  person  having 
origins  in  any  of  the  original  peoples  of 
the  Far  East,  Southeast  Asia,  the  Indian 
subcontinent,  or  the  Pacific  Islands 
(including,  for  example,  China,  India. 
Japan,  Korea,  the  PhiUppine  Islands, 
and  Samoa).  This  definition  does  not 
clearly  distinguish  Asian  from  Pacific 
Islander  areas.  For  example,  by  some 
definitions,  Japan  (an  Asian  country) 
could  be  considered  a  Pacific  Island, 
and  many  of  the  peoples  of  the 
Philippines  (also  considered  part  of 
Asia)  share  linguistic  and  cultural 
features  in  common  with  Polynesians, 
Micronesians,  and  Melanesians. 
Further,  the  definition  does  not  provide 


guidance  about  the  classification  of 
some  groups.  For  example.  Australian 
aborigines  and  the  Papuan  cultures  of 
the  South  Pacific  might  be  considered  to 
be  Pacific  Islanders,  although  they  have 
few  social  or  linguistic  affinities  with 
the  Polynesian,  Micronesian,  and 
Melanesian  peoples  otherwise  included 
in  the  group. 

Data  production.  Since  the  decennial 
census  already  codes  and  edits  the 
Asian  and  Pacific  Islander  groups 
separately,  data  production  in  this  case 
should  not  be  affected  by  separating  the 
i^ian  and  Pacific  Islander  categor>'.  In 
data  collection  procedures  that  require  a 
write-in  for  national  origin,  additional 
coding  and  editing  would  b>e  required. 
Regardless  of  the  size  of  the  data 
collections  at  the  national  level, 
splitting  this  category  will  cause 
production  difficulties  for  States  with 
large  populations  of  the  two  groups. 

Analytic.  Whenever  a  new  category  is 
established  there  are  comparability 
discontinuities.  In  this  case  the 
discontinuities  should  be  minor.  It 
would  be  possible  to  recreate  the 
antecedent  category  simply  by  adding 
the  two  categories  together.  Of  greater 
difficulty  would  be  trying  to  recreate 
data  for  earlier  surveys  using  the  two 
categories.  Where  population  counts  are 
large  enough  (as  in  the  case  of  the 
decennial  census),  it  should  be  a  simple 
matter  of  disaggregation.  In  smaller 
studies,  however,  even  those  that 
oversampled  for  Asian  and  Pacific 
Islanders,  splitting  may  be  impossible. 

Splitting  the  Asian  or  Pacific  Islander 
category  would  have  an  additional  effect 
in  those  areas  where  Asian  and  Pacific 
Islander  populations  have  intermarried 
(such  as  Hawaii).  Individuals  with  both 
Asian  and  Pacific  Islander  ancestry, 
who  currently  are  able  to  respond  in  a 
single  category,  would  have  to  choose 
between  the  two  categories.  They  might 
respond  as  "other  race"  or  as 
"multiracial,"  if  such  a  category  were 
available.  Thus,  comparisons  over  time 
would  be  more  difficult,  inasmuch  as 
certain  individuals  might  no  longer 
report  either  as  Asian  or  as  Pacific 
Islander. 

Cost.  There  would  be  substantial  costs 
to  requiring  all  Federal  agencies  to 
collect  data  on  Asians  and  Pacific 
Islanders  separately,  particularly  for  the 
larger  samples  that  would  be  required  to 
produce  statistically  significant  data  for 
the  small  residual  Pacific  Islander 
category.  Additional  decennial  census 
costs  would  be  marginal  for  data 
collection  and  processing,  since  Asian 
and  Pacific  Islander  groups  are  handled 
separately  now.  Additional  costs  would 
be  incurred  in  the  preparation  and 
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dissemination  of  new  data  products 
containing  the  split  categories. 

Legislative  or  program  needs.  Data  on 
Asian  and  Pacific  Islander  populations 
are  needed  for  apportionment  in  those 
States  with  large  Asian  or  Pacific 
Islander  populations.  Splitting  the 
Asian  or  Pacific  Islander  category  into 
two  categories  might  have  an  impact  on 
apportionment  for  State  legislative  seats 
in  States  that  have  large  populations  of 
both  groups. 

5.3.2.2     Should  Specific  Groups  be 
Listed  Under  the  Asian  or  Pacific 
Islander  Category? 

The  issue  of  whether  to  list  specific 
groups  in  this  category  is  important  only 
for  the  decennial  census,  as  most 
agencies  do  not  collect  data  on  separate 
Asian  and  Pacific  Islander  groups  on  a 
regular  basis.  A  brief  history  puts  this 
issue  into  perspective. 

The  1980  Census  contained  a  listing 
of  Asian  and  Pacific  Islander  groups. 
The  Census  Bureau  conducted  several 
tests  to  see  if  Asian  or  Pacific  Islander 
reporting  would  suffer  if  the  specific 
groups  were  not  listed  and  if  a  wrrite-in 
line  was  provided  instead.  These  tests 
indicated  that  data  quality  was  the  same 
or  better  in  questions  that  did  not  list 
the  groups  separately.  The  1986 
National  Content  Test  used  the  original 
1980  version  of  the  question,  a  modified 
version  with  a  shorter  list  of  subgroups, 
and  a  "short"  version  with  a  write-in 
box  for  specifying  nationality  after 
responding  to  the  Asian  or  Pacific 
Islander  category.  The  original  1980 
version  had  an  item  nonresponse  rate  of 
5.3  percent,  the  modified  short-list 
version  an  item  nonresponse  rate  of  2.7 
percent,  and  the  short  version  an  item 
nonresponse  rate  of  1.6  percent.  The 
Bureau  of  the  Census  found  the  item 
nonresponse  for  the  1980  version  was 
unacceptably  high:  '*   *   "traditionally, 
the  race  nonresponse  rate  has  been 
small — under  two  percent."  An 
additional  test  in  Chicago  also  found 
that  the  short -question  version 
produced  better  results  than  the  original 
1980  version.  (Minutes  and  Report  of 
Committee  Recommendations,  Census 
Advisory  Committee,  April  21  and  22, 
1988.)  For  1990,  the  Census  Bureau 
recommended  using  the  Asian  or  Pacific 
Islander  category  in  the  short  form,  in 
combination  with  a  write-in  box  where 
all  Asian  and  Pacific  Islander  groups 
could  supply  detailed  data.  However, 
citizen  groups  objected  to  this  plan,  and 
they  were  able  to  bring  Congressional 
pressure  to  bear  to  restore  the  original 
list  of  Asian  and  Pacific  Islander  groups. 

The  arguments  in  favor  of  and  against 
listing  specific  groups  remain 
essentially  the  same  as  they  were  in 


1988.  An  issue  paper  dated  November 
10.  1988,  described  the  case  for  listing 
the  Asian  and  Pacific  Islander  groups  in 
terms  of  relations  between  the  Census 
Bureau  and  the  Asian  and  Pacific 
Islander  conununity,  which  might  have 
a  negative  impact  on  Asian  or  Pacific 
Islander  participation  in  the  census.  The 
arguments  in  favor  of  listing  the  groups 
included:  (1)  Strong  opposition  and 
outrage  in  the  Asian  and  Pacific  Islander 
community  could  actually  lead  to 
poorer  reporting  of  race;  (2)  intense 
emotional  feeling  have  the  potential  of 
affecting  the  overall  enumeration 
(therefore,  coverage  in  the  census);  and 
(3)  opposition  was  creating  divisiveness 
among  racial  and  ethnic  groups. 

The  groups  that  advocated  the  listing 
of  the  Asian  and  Pacific  Islander  groups 
were  also  concerned  that  the  proposed 
1990  version,  which  would  have 
required  all  Asian  and  Pacific  Islander 
persons  to  write  in  a  group,  could  not 
produce  detailed  statistics  on  each 
group  in  a  timely  maimer. 

The  current  arguments  against  listing 
the  subgroups  are  again  the  same  as 
those  made  in  1988.  A  Census  Bureau 
paper  dated  August  9,  1988,  discussed 
the  anticipated  problems  with  listing 
the  Asian  and  Pacific  Islander  groups.  It 
noted  that  the  listing  approach  would 
affect  the  accuracy  of  the  racial  data  for 
Asian  and  Pacific  Islanders  as  well  as 
for  Whites,  Blacks.  American  Indians, 
Eskimos  and  Aleuts  in  the  following 
ways  (based  on  1980  census  and  1990 
census  test  experience): 

•  Nonresponse  rate  for  the  race  item 
would  be  higher. 

•  Misreporting  by  Asians  or  Pacific 
Islanders  (for  example,  groups  not  listed 
such  as  Cambodians  or  Laotians 
reporting  in  the  Vietnamese  category; 
Asians  and  Pacific  Islanders 
misreporting  in  the  category  of  "Other 
race"  due  to  a  lack  of  understanding  of 
the  category  "Other  API"). 

•  More  misclassifications  by  Black 
and  White  persons  (for  example,  ethnic 
groups  such  as  Italian,  West  Indian,  and 
Greek  writing  in  an  entry  in  the  "Other 
race"  box  instead  of  using  the 
appropriate  category). 

•  More  misreporting  in  the  "Other 
race"  category  due  to  confusion  about 
the  intent  of  the  question  and  lack  of 
understanding  of  categories. 

These  drawoacks  are  still  likely  to 
occur  in  formats  that  list  the  Asian  and 
Pacific  Islander  groups,  as  reflected  in 
the  National  Content  Survey  and  other 
recent  Census  Bureau  tests. 

It  is  important  to  note  that  a  number 
of  these  drawbacks  pertain  to  the 
reactions  of  other  groups  to  a  question 
that  lists  countries  of  origin  only  for 
Asians  and  Pacific  Islanders.  In  1988, 


the  Bureau  of  Census  reported  to  the 
Minority  Advisory  Committee: 

"The  national  origin  groups  listed  in  the 
race  question  caused  con'usion  among 
respondents,  and  some  racial  groups 
protested  that  they  were  not  specifically 
identified  in  the  question.  For  example,  some 
European  and  Black  ethnic  groups 
misinterpreted  the  race  question:  they  also 
marked  off  the  "Other"  race  category  and 
wrote  in  their  ethnic  identification.  That  was 
not  the  question's  intent,  and  the 
misreporting  required  a  very  expensive 
corrective  operation  both  in  the  field  and  in 
the  data  processing  offices."  (Minutes  and 
Report  of  the  Minority  Advisory  Committee 
Recommendations,  April  21-22, 1988) 

The  effectiveness  of  the  question  for 
other  groups  should  be  of  concern  in  a 
decision  about  the  listing  of  Asian  or 
Pacific  Islander  groups  in  the  decennial 
census. 

An  additional  consideration,  as  before 
the  1990  census,  is  space.  Although  the 
format  of  the  census  instrument  has 
changed  from  a  grid  to  a  booklet,  space 
remains  at  a  premium.  This  makes  it 
difficult  to  add  additional  categories 
(such  as  persons  from  the  countries  of 
the  former  Soviet  Union  that  should 
report  in  the  Asian  or  Pacific  Islander 
category)  to  the  question  to  represent  a 
changing  Asian  and  Pacific  Islander 
population. 

Measurement.  It  is  clear  from  the 
discussion  above  that  the  listing  of 
Asian  and  Pacific  Islander  groups 
negatively  affects  general  data  quality 
with  an  item  nonresponse  rate  more 
than  four  times  higher  than  when  group 
data  are  collected  in  a  write-in  format. 
The  listing  also  has  an  effect  on  other 
racial  categories,  when  respondents  look 
for  a  relevant  specific  listing  and  then 
use  the  "Other  race"  category  to  supply 
ethnic  or  ancestral  data. 

The  RAETT  tested  two  variations  in 
listing  the  groups  that  make  up  this 
category:  listing  them  in  alphabetical 
order  and  not  listing  them  in 
alphabetical  order.  The  results  of  this 
methodological  difference  are  reported 
in  Table  11-4R,  "Terminology  Issue: 
Comparison  of  Panel  B  (Without 
Alphabetization  of  Asian  and  Pacific 
Islander)  and  Panel  G  (With 
Alphabetization  of  Asian  and  Pacific 
Islander)  for  the  Asian  and  Pacific 
Islander  Targeted  Sample,  By  Race: 
1996  RAETT.  '  Of  the  ten  groups  listed 
(Chinese,  Filipino,  Hawaiian,  Korean. 
Vietnamese,  Japanese,  Asian  Indian, 
Samoan,  Guamanian,  and  Other  Asian 
and  Pacific  Islander),  five  reported 
higher  numbers  with  alphabetization 
and  five  reported  higher  numbers 
without.  However,  only  two  groups 
recorded  a  statistically  significant 
difference  at  the  90-percent  confidence 
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level,  one  under  each  option.  This 
seems  to  indicate  that  the  manner  in 
which  the  list  is  shown  has  no 
consistent  effect  on  the  category  as  a 
whole. 

Data  production.  Part  of  the  resistance 
to  the  short  version  of  the  census  race 
question  prior  to  1990  (without  the 
Asian  and  Pacific  Islander  subgroups) 
came  from  doubts  that  the  Census 
Bureau  would  be  able  to  code  write-in 
responses  in  a  timely  manner. 
According  to  a  Government  Accounting 
Office  report  on  the  controversy, 
"(djelays  in  the  publication  of  detailed 
Asian  and  Pacific  Islander  data  after  the 
1980  census  resulted  in  concerns  about 
how  the  data  from  the  1990  census 
would  be  processed."  The  Census 
Bureau's  plans  to  put  new  technology  in 
place  came  too  late  to  ease  this  concern 
(GAO,  1993).  With  the  automated 
coding  operation  that  is  now  in  place, 
this  argument  in  favor  of  listing  Asian 
and  Pacific  Islander  groups  can  no 
longer  be  made. 

Editing  may  also  be  necessary  if  the 
list  of  Asian  and  Pacific  Islander  groups 
remains  in  the  decennial  census  race 
question.  Tests  conducted  during  the 
1980's  foimd  that  recently  migrated 
groups  that  were  not  listed  did  not  use 
the  "other"  write-in  as  intended,  but 
rather  filled  the  circle  next  to  a  closely 
related  group,  crossed  out  the  group's 
name,  and  wrote  in  their  own  country 
of  origin.  For  example,  Laotians  and 
Cambodians  (not  listed  separately)  filled 
the  circle  by  the  category  "Vietnamese" 
and  then  crossed  out  "Vietnamese."  The 
Bureau  of  the  Census  estimates  that  6 
percent  of  those  reporting  as  Vietnamese 
did  sff  in  error.  The  exact  figures  are  not 
known  because  most  of  the  editing  was 
done  directly  on  the  questionnaires,  in 
the  regions  or  in  the  processing  centers, 
and  records  were  not  kept  of  these 
changes. 

Analytic.  Splitting  the  Asian  or 
Pacific  Islander  category  would  not 
create  a  comparability  problem  if  the 
definitions  of  the  two  groups  remain  the 
same.  However,  if  Hawaiians  are 
removed,  the  resulting  groups  would 
not  be  comparable  over  time. 

5.3.2.3    Should  the  Term  "Guamanian" 
or  "Chamorro"  Be  Used? 

In  November  1995,  the  Bureau  of  the 
Census  released  a  report  on  a  focus 
group  involving  twelve  Chamorro 
speakers  held  in  the  Washington,  DC 
area.  In  the  conclusion  to  the  report,  the 
author  states  that  "the  term  Chamorro 
should  probably  be  substituted  for 
Guamanian  on  the  questionnaire  *  *  *  . 
All  focus  group  participants  indicated 
that  they  preferred  Chamorro  to 
Guamanian,  although  with  varying 


degrees  of  intensity."  It  should  be  noted, 
however,  that  the  sample 
underrepresented  Chamorros  bom  in 
the  United  States  and  non-Chamorro 
speakers.  (Levin,  1995) 

In  the  RAETT  reinterview  for  the 
Asian  and  Pacific  Islander  targeted 
sample,  respondents  in  households  with 
at  least  one  person  who  identified  as 
Guamanian  indicated  they  preferred 
Guamanian  (58  percent),  Chamorro  (20 
percent),  had  no  preference  (18  percent), 
or  preferred  both  (4  percent). 
Respondents  also  indicated  that 
Guamanian  (72  percent)  and  Chamorro 
(79  percent)  were  acceptable  terms  to 
them. 

There  are  no  measurement,  data 
production,  analytic,  cost,  or  legislative 
or  program  needs  issues  related  to  the 
current  method  of  data  collection. 

5.3.3    Changes  related  to  Hawaiians 

Changes  to  Directive  No.  15  as  they 
relate  to  Hawaiians  discussed  in  this 
section  include: 

•  Should  the  term  "Native  Hawaiian" 
or  "Hawaiian"  be  used? 

•  Should  Hawaiians  continue  to  be 
included  in  the  "Asian  or  Pacific 
Islander"  category:  be  reclassified  and 
included  in  the  "American  Indian  or 
Alaska  Native"  category;  or  be 
established  as  a  separate,  new  category? 

5.3.3.1     Should  the  Term  "Native 
Hawaiian"  or  "Hawaiian " Be  Used? 

Two  questions  are  raised  by  this 
issue.  The  first  is  how  best  to  identify 
individuals  who  trace  their  ancestry  to 
the  people  who  lived  in  what  is  now  the 
State  of  Hawaii  prior  to  the  arrival  in 
1 778  of  Captain  James  Cook.  The  second 
is  how  to  help  respondents  differentiate 
between  these  individuals  and  others 
who  are  bom  in  Hawaii  but  who  are  not 
descended  from  the  indigenous  people. 

In  the  vital  statistics  system  for  the 
State  of  Hawaii,  births  are  counted  as 
Hawaiian  if  either  parent  is  Hawaiian  or 
part  Hawaiian.  The  State  is  also 
developing  a  register  of  individuals  who 
can  trace  their  ancestry  back  to  someone 
living  in  Hawaii  before  Captain  Cook's 
1778  visit  to  the  Hawaiian  Islands. 
Directive  No.  15  itself  does  not  provide 
guidance  on  this  level  of  detail. 
Publications  from  the  1990  census  use 
the  term  "Hawaiian."  The  RAETT 
results  shed  some  tight  on  this  issue  as 
four  panels  include  a  "Hawaiian  " 
category  and  two  include  a  "Native 
Hawaiian"  category. 

The  RAETT  tested  the  term  "Native 
Hawaiian"  in  Panels  D  and  G.  The 
results  of  this  test  are  reported  in  Table 
7— 4R,  "Sequencing  Issue  in: 
Comparison  of  Panel  D  (Race  Question 
First)  and  Panel  B  (Hispanic  Origin 


Question  First)  for  the  Asian  and  Pacific 
Islander  Targeted  Sample,  bv  Race:  1996 
RAETT"  and  Table  11-4R. 
"Terminology  Issue:  Comparison  of 
Panel  B  (Without  Alphabetization  of 
Asian  and  Pacific  Islander)  and  Panel  G 
(With  Alphabetization  of  Asian  and 
Pacific  Islander)  for  the  Asian  and 
Pacific  Islander  Targeted  Sample,  bv 
Race:  1996  RAETT."  While  no  table 
specifically  looks  at  the  results  using 
"Hawaiian"  versus  "Native  Hawaiian," 
it  is  possible  to  get  an  idea  whether  the 
terminology  used  affects  the  results.  In 
Table  7-4R  no  statistical  difference  in 
the  reporting  of  Hawaiians  is  shown, 
while  in  Table  11-4R  a  statistical 
difference  in  the  reporting  of  Hawaiians 
is  shovkm. 

In  neither  comparison  is  the  issue  of 
using  the  Hawaiian  or  the  Native 
Hawaiian  terminology  tbe  only  issue 
under  consideration.  Therefore,  it  is 
hard  to  interpret  these  results 
conclusively.  On  the  one  hand,  the  term 
"Hawaiian"  does  not  appear  to  cause 
any  confusion  in  the  minds  of 
respondents.  But  on  the  other  hand,  the 
term  "Native  Hawaiian"  may  not  cause 
confusion  either,  and  it  might  more 
clearly  define  the  population  the  term  is 
aimed  at  enumerating. 

In  the  RAETT  reinterview  for  the 
Asian  and  Pacific  Islander  targeted 
sample,  respondents  in  households  with 
at  least  one  person  who  identified  as 
Hawaiian  indicated  that  they  preferred 
Hawaiian  (48  percent).  Native  Hawaiian 
(35  percent),  had  no  preference  (10 
percent),  or  preferred  another  term  (0.5 
percent).  Respondents  also  indicated 
that  Native  Hawaiian  (84  percent)  and 
Hawaiian  (95  percent)  were  acceptable 
terms  to  them. 

There  are  no  measurement,  data 
production,  analytic,  cost,  or  legislative 
or  program  needs  issues  related  to  this 
decision  regardless  of  which  option  is 
selected. 

5.3.3.2    Should  Hawaiians  Continue  To 
Be  Included  in  the  "Asian  or  Pacific 
Islander  '  Category;  Be  Reclassified  and 
Included  in  the  "American  Indian  or 
Alaskan  Native"  Category;  or  be 
Established  as  a  Separate,  New 
Category? 

In  the  public  comments,  some  Native 
Hawaiians  expressed  a  preference  for 
the  option  of  being  included  with 
American  Indians  and  Alaska  Natives  in 
a  category  for  indigenous  peoples  of  the 
United  States,  possibly  called  "Native 
Americans."  They  said  that  including 
them  in  the  large  "Asian  and  Pacific 
Islander"  category  resulted  in  data  that 
do  not  accurately  reflect  their  social  and 
economic  conditions.  For  example, 
Pacific  Islanders  have  relatively  high 
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poverty  rates.  They  also  have  health 
issues  and  educational  needs  different 
from  .Asians.  American  Indian  Tribal 
organizations  opposed  this  option. 
Other  comments  against  this  option 
ranged  from  the  term  "Native"  can 
"mean  anv  persons  bom  in  a  particular 
area"  to  the  "data  would  be  less  useful 
than  currently  for  policy  development, 
trend  analyses,  and  needs  assessment:" 
and  "not  usehil  for  health  research." 

Inclusion  of  Hawaiians  in  a  category 
with  American  Indians  and  .-Maska 
Natives  would  have  a  major  impact  on 
the  picture  of  the  social  and  economic 
conditions  of  American  Indians  and 
Alaska  Natives;  while  Hawaiians  make 
up  2.9  percent  of  the  Asian  and  Pacific 
Islander  category,  they  would  represent 
9.7  percent  of  a  reconstituted 
"American  Indian  or  .\Iaskan  Native" 
category.  (For  detail  on  the  State  of 
residence  of  Hawaiians,  see  Table  5.1) 

A  separate  Hawaiian  category  also 
was  proposed.  In  addition,  it  was 
suggested  that  "Hawaiian"  be  changed 
to  "Hawaiian,  part-Hawaiian."  because 
most  native  Hawaiians  are  part 
Hawaiian  and  many,  in  the  past,  have 
categonzed  themselves  as  "White," 
Those  for  this  option  say  that  it  provides 
specific  information  for  policy 
development,  trends  analyses,  needs 
assessments,  program  evaluation,  and 
civil  rights  enforcement.  However, 


because  Hawaiians  are  a  small 
geographically  concentrated  population, 
this  option  may  create  a  probleni  for 
surveys  in  states  outside  the  Pacific 
Region.  In  most  states  there  are  not 
enough  Hawaiians  to  form  a  sampling 
pool  Targe  enough  to  obtain  findings  that 
are  significant  in  any  way. 

The  1990  census  reported  211.014 
Hawaiians.  or  slightly  less  than  0.01 
percent  of  the  total  population  of  the 
United  States.  Hawaiians  are  a  highly 
concentrated  population:  almost  two- 
thirds  (138,742)  reside  in  the  State  of 
Hawaii.  The  second  highest 
concentration  is  in  California,  which 
has  more  than  one-sixth  (34,447)  of  all 
Hawaiians.  The  third  highest 
concentration  is  in  the  State  of 
Washington,  which  has  about  2.5 
percent  (5.423)  of  all  Hawaiians. 

Another  option,  not  suggested,  but 
always  available,  is  for  local  areas  with 
large  Hawaiian  or  part  Hawaiian 
populations  to  have  a  separate 
classification.  If  Hawaiian  is  not 
included  in  the  minimum  list  of  MOB 
categories,  it  could  still  be  used  by 
states,  local  governments,  or  federal 
agencies  with  a  specific  need  for  this 
category. 

What  category  should  include 
Hawaiians  may  be  a  question  of  the 
alternative  bases  for  classification  and 
intent.  If  the  categories  used  are 


intended  to  classify  the  races  as  a 
function  of  geography,  the  individuals 
of  Hawaiian  ancestry  should  remain  as 
a  sub-category  of  the  Asian  or  Pacific 
Islander  category. 

If.  on  the  other  hand,  the  goal  is  to 
classify  the  indigenous  people  of  what 
is  now  the  United  States  of  America, 
then  individuals  of  Hawaiian  ancestry 
should  be  moved.  However,  this  also 
raises  a  question  about  the  other  groups 
that  are  indigenous  to  various  territories 
that  are  part  of  the  United  States — e,g,, 
Guam,  Micronesia,  and  the  Virgin 
Islands.  While  a  distinction  could  be 
made  based  on  the  fact  that  Hawaii  is  a 
State,  this  is  nonetheless  an  issue  that 
will  likely  need  to  be  addressed  in  a 
future,  if  not  in  this,  revision  of  the 
Federal  standards. 

More  important,  however,  is  the  issue 
of  whether  classifying  individuals  of 
Hawaiian  ancestry  into  the  same 
category  as  the  American  Indians 
confuses  matters  regarding  legal  status. 
American  Indians  have  a  special  legal 
status  with  the  Federal  Government  as 
a  result  of  treaties  and  legislation.  It  is 
important,  if  individuals  of  Hawaiian 
ancestry  are  categorized  as  "Native 
Americans,"  that  linkage  to  this  special 
legal  status  be  addressed  and  not  left  to 
interpretation  or  litigation, 
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Table  5.1  Hawaiian  Ancestry  Population  by  State  and  as  a  Percent  of  American 
Indian,  Eskimo,  &  Aleut  (if  classified  here)  and  Asian  or  Pacific  Islander  -  1990 
Census  of  Population 


American 

Hawaiian 

Hawaiian 

Indian, 

Asian  or 

Ancestry  of 

Ancestry 

Percent 

Eskimo, 

Pacific 

Hawaiian 

AI,E^  A' 

ofAPV 

Hawaiian 

and  Aleut 

Islander 

Ancestry 

(Percent) 

(Percent) 

Ancestry 

State 

Hawaii 

5,099 

685,236 

138,742 

96.46 

20,25 

65.75 

California 

242,164 

2,845,659 

34,447 

12,45 

1.21 

16.32 

Washington 

81,483 

210,958 

5,423 

624 

2.57 

2.57 

Texas 

65,877 

319,459 

2,979 

433 

0.93 

1.41 

Oregon 

38,496 

69,269 

2,415 

5.90 

3.49 

1,14 

Florida 

36,335 

154,302 

2,049 

5J4 

1.33 

0.97 

Arizona 

203,527 

55,206 

1,690 

0.t2 

3.06 

0.80 

Nevada 

19,637 

38,127 

1,534 

725 

4.02 

0.73 

New  York 

62,651 

693,760 

1,496 

2J3 

0.22 

0.71 

Utah 

24,283 

33,371 

1,396 

5.44 

4.18 

0.66 

Virginia 

15,282 

159,053 

1,384 

tJO 

0.87 

0,66 

Colorado 

27,776 

59,862 

1,368 

4.69 

2.29 

0.65 

Illinois 

21,836 

285,311 

1,000 

4J8 

0.35 

0.47 

North  Carolina 

80,155 

52,166 

963 

1.19 

1.85 

0.46 

Alaska 

85,698 

19,728 

934 

1.08 

4.73 

0.44 

Pennsylvania 

14,733 

137,438 

859 

5.51 

0.63 

0.41 

Georgia 

13,348 

75,781 

847 

5.97 

1.12 

040 

Michigan 

55,638 

104,983 

787 

1J9 

0.75 

0,37 

Ohio 

20,358 

91,179 

785 

3.71 

0.86 

0,37 

Oklahoma 

252,420 

33,563 

712 

0.28 

2.12 

0.34 

New  Jersey 

14,970 

272,521 

638 

4.09 

0.23 

0.30 

Maryland 

12,972 

139,719 

636 

4.67 

0.46 

0.30 

Missouri 

19,835 

41,277 

621 

3.04 

1.50 

0.29 

Indiana 

12,720 

37,617 

528 

3.99 

1.40 

0.25 

Massachusetts 

12,241 

143,392 

505 

4.77 

0.35 

0.24 

Tennessee 

10,039 

31,839 

503 

1.58 

0.24 

Idaho 

13,780 

9.365 

476 

3.34 

5.08 

0.23 

Soudi  Carolina 

8,246 

22,382 

426 

4.91 

1.90 

0,20 

Kansas 

21,965 

31,750 

422 

1.89 

1,33 

0.20 

Louisiana 

18,541 

41.099 

411 

2.17 

1,00 

0.19 

New  Mexico 

134,355 

14,124 

408 

0.30 

2,89 

0,19 

Minnesota 

49,909 

77,886 

383 

0.76 

0.49 

0,18 

Wisconsin 

39,387 

53,583 

371 

0.93 

0.69 

0.18 

Alabama 

16,506 

21,797 

343 

2.04 

1,57 

0.16 

Kentucky 

5,769 

17,812 

338 

5J3 

1.90 

0.16 

Connecticut 

6.654 

50,698 

269 

3.89 

0.53 

0.13 

Iowa 

7,349 

25,476 

244 

3.21 

0,96 

0,12 

Nebraska 

12,410 

12,422 

243 

1.92 

1.96 

0.12 

Arkansas 

12,773 

12,530 

226 

1.74 

1.80 

0.11 

Montana 

47,679 

4,259 

179 

0.37 

4.20 

0.08 
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Table  5.1:  Hawaiian  Ancestry  Population  (continued) 


State 


Mississippi 
New  Hampshire 
Maine 

Rhode  Island 
Dist..  of  Columbia 
Wyoming 
West  Virginia 
North  Dakota 
South  Dakou 
Delaware 
Vermont 


American 

Hawaiian 

Hawaiian 

Indian, 

Asian  or 

Ancestry  of 

Ancestry 

Percent 

Elskimo, 

Pacific 

Hawaiian 

AI,E,&  A' 

of  AFP 

Hawaiian 

and  Aleut 

blander 

Ancestry 

(Percent) 

(Percent) 

Ancestry 

8,525 

13,016 

166 

1.91 

1.28 

0.08 

2,134 

9,343 

116 

5.16 

1.24 

0.05 

5.998 

6,683 

lis 

1.88 

1.72 

0.05 

4,071 

18,325 

112 

2.68 

0.61 

0.05 

1,466 

11,214 

101 

6.45 

0.90 

0.05 

9,479 

2,806 

93 

0.97 

3.31 

0.04 

2,458 

7,459 

91 

3.57 

1.22 

0.04 

25,917 

3,462 

76 

0.29 

2.20 

0.04 

50,575 

3,123 

74 

0.15 

2.37 

0.04 

2,019 

9,057 

65 

3.12 

0.72 

0.03 

1,696 

3,215 

25 

1.45 

0.78 

0.01 

Totals         1.959,234      7,273,662 


211,014 


9.72 


2.90 


100.00 


'Percent  Hawaiian  Ancestry  of  a  proposed  American  Indian.  Eskimo,  and  Aleut  racial  category  equals  the 
number  of  Hawaiians  divided  by  the  sum  of  Hawaiian  Ancestry  plus  the  current  American  Indian,  Eskimo,  and  Aleut 
racial  category. 

^Percent  Hawaiian  Ancestry  of  the  Asian  and  Pacific  Islander  racial  category  equals  Hawaiian  Ancestry 
divided  by  the  Asian  and  Pacific  Islander  racial  category. 


BItUNG  CODE  3110-01-C 

The  RAETT  sheds  some  light  on  the 
number  of  individuals  selecting  the 
Hawaiian  category  under  various 
reporting  options.  Table  1-4R 
(Multiracial  Issue:  Comparison  of  Panel 
A  (No  Multiracial  Category)  and  Panel  B 
(With  a  Multiracial  Category)  for  the 
Asian  and  Pacific  Islander  Targeted 
Sample,  by  Race:  1996  RAETT,)  and 
Table  6-4R  (Multiracial  Issue: 
Comparison  of  Panel  C  ("Mark  One  or 
More"  Instruction)  and  Panel  H  ("Mark 
All  That  Apply"  Instruction)  for  the 
Asian  and  Pacific  Islander  Targeted 
Sample,  by  Race:  1996  RAETT.)  showf 
that  the  addition  of  an  option  to  report    ' 
multiple  races  results  in  a  lower 
reporting  of  Hawaiian  only.  Many  * 
Hawaiians  select  a  multiple  race  option. 
Without  a  multiple  reporting  option. 
9.20  percent  of  the  Asian  and  Pacific 
Islander  targeted  sample  report  as 
Hawaiian  (Panel  A  Table  1-4R).  When 
a  "Multiracial"  category  is  offered 
(Panel  B),  the  proportion  selecting 
"Hawaiian"  (only)  drops  to  5.48 
percent.  Table  6— 4R  shows  that  the 
proportion  reporting  Hawaiian  (only)  is 
4.66  percent  when  the  instruction  is  to 
"mark  one  pr  more"  races  (Panel  C)  and 
is  3.87  percent  when  the  instruction  is 


to  "mark  all  that  apply"  (Panel  H).  The 
two  panels  in  which  multiple  responses 
were  allowed  also  showed  an  increase 
in  the  proportion  reporting  as  "Other 
Asian  and  Pacific  Islander,"  9.93 
percent  in  Panel  C  and  7.57  percent  in 
4%nel  H.  This  increase  is  due  in  part  to 
receding  done  by  the  Bureau  of  the 
Census  to  prepare  tabulations  for  the 
RAETT.  If  "Hawaiian"  and  any  other 
Asian  or  Pacific  Islander  category  were 
marked,  the  respondent  was  classified 
as  "Other  Asian  and  Pacific  Islander."  A 
more  complete  analysis  of  the  multiple 
race  reporting  on  RAETT  among 
Hawaiians  could  provide  additional 
insights. 

Measurement.  The  measurement  of 
individuals  of  Hawaiian  ancestry  in  the 
decennial  census  or  in  those  studies  that 
identify  this  group  would  not  be 
affected  by  reclassification  of  Hawaiians 
since  there  is  no  change  in  how 
Hawaiian  ancestry  is  determined. 
However,  such  reclassification  of  those 
with  Hawaiian  ancestry  would  have 
substantial  impact  on  the  data 
consistency  for  both  the  resulting 
"Asian  or  Pacific  Islander"  category  and 
the  expanded  "American  Indian" 
category  in  the  more  typical  cases  where 
detail  for  individuals  of  Hawaiian 


ancestry  is  not  collected/reported 
separately.  It  is  likely  that  there  would 
be  no  consistency  across  the 
classification  change.  It  would  be 
impossible  to  say  with  certainty 
whether  differences  in  characteristics 
over  time  in  either  resulting  category 
were  a  consequence  of  real  change  or  of 
the  new  categorization  of  those  with 
Hawaiian  ancestry.  Informing  the  data 
user  about  the  discontinuity  could  be 
accomplished  by  footnotes.  Data  users 
interested  in  a  time  series  would  require 
additional  information  or  special 
tabulations  in  the  absence  of  specific 
subcategory  data,  which  may  not  always 
be  possible  to  produce. 

Data  production.  Data  production 
would  not  be  affected  by  moving 
individuals  of  Hawaiian  ancestry;  the 
group  would  not  be  defined  differently, 
but  moved  to  a  different  tabulation 
categorv'.  Of  more  importance  would  be 
the  need  for  a  redesign  of  the  published 
tables  at  the  subcategory  level,  as  well 
as  the  need  for  explanatory  footnotes. 

Analyiic.  While  there  should  be  no 
effect  on  who  is  reporting  as  being  of 
Hawaiian  ancestrv'.  a  change  would 
have  a  major  impact  on  the 
comparability  over  time  of  the 
aggregated,  larger  racial  categories. 
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While  this  population  is  small  in 
number,  Hawaiians  make  up  just  under 
3  percent  of  the  current  "Asian  or    • 
Pacific  Islander  '  category  but  would 
make  up  almost  10  percent  of  a  newly 
broadened  category  that  would  include 
American  Indians.  Alaska  Natives,  and 
those  of  Hawaiian  ancestry.  Casual  data 
users  looking  up  information  in  an 
almanac  or  a  statistical  publication 
might  be  misled  by  the  change. 
Researchers  using  race  as  a  major 
analytic  variable  in  longitudinal  time 
series  might  have  to  adjust  their  time 
series. 

Cost.  The  costs  associated  with 
reclassifying  Hawaiians  are  hard  to 
calculate.  They  include,  but  are  not 
limited  to.  discarding  current  forms;  the 
preparation  of  new  forms  and 
instructions;  an  educational  campaign 
to  inform  people  filling  out  forms  as 
well  as  data  users  of  the  change;  the 
need  to  check  submissions  over  the 
short  nm  to  make  sure  the  change  has 
been  properly  made;  and  the  fact  that 
data  for  the  next  few  years  may  be 
inaccurate  as  a  result  of 
misclassifications. 

Legislative  or  program  needs.  Current 
legislative  and  program  needs  related  to 
individuals  of  Hawaiian  ancestry  will  be 
unaffected  by  this  change.  However, 
legislative  and  program  needs  related  to 
American  Indians  would  be  affected  by 
the  need  for  an  additional  analytic  step 
to  account  for  the  change.  For  example, 
Census  figures  from  1990  show  a 
median  family  income  of  $21,750  for 
American  Indians  and  Alaskan  Natives 
vidth  31  percent  of  the  individuals  in 
this  population  below  the  poverty  line. 
Median  family  income  in  1990  for  Asian 
and  Pacific  Islanders  was  $41,251,  and 
14  percent  were  below  the  poverty  line 
[1990  Census  of  Population,  Social  and 
Economic  Characteristics:  United 
States.  1990  CP-2-1).  These  figures  for 
Hawaiians  (a  very  small  proportion  of 
the  Asian  or  Pacific  Islander  category) 
were  much  closer  to  those  for  the  Asians 
than  to  those  for  American  Indians — 
$37,269  and  14  percent.  Asians, 
however,  are  considerably  more  likely 
to  have  completed  college  (37.7  percent) 
than  either  Hawaiians  (11.9  percent)  or 
American  Indians  (9.3  percent). 

In  addition,  moving  individuals  of 
Hawaiian  ancestry  to  the  American 
Indian  category  could  affect 
apportionment  at  the  State  legislative — 
district  level  in  local  areas  or  States 
where  the  reclassification  affects  the 
resulting  Asian  and  Pacific  Islander  or 
American  Indian  counts. 


5.3.4    Other  Terminology  Issues 

Other  is.sues  Related  to  Directive  No. 
15  concerning  terminology  covered  in 
this  section  are: 

•  Should  the  term  "Black"  or 
"African  American"  be  used? 

•  Should  the  term  "Hispanic"  or 
"Latino"  be  used? 

•  Should  more  than  one  term  be  used 
in  either  case? 

5.3.4.1.    Should  the  Term  "Black"  or 
"African  American"  be  Used? 

The  terms  used  to  identify  population 
groups  do  not  necessarily  invalidate  the 
categorization  scheme,  but  they  may 
have  marginal  effects  on  noru^sponse 
rates  and  misreporting.  They  also  could 
cause  resentment  among  some 
respondents.  Smith  (1992)  notes  that  the 
terms  can  be  important  because  they  are 
used  by  the  particular  group's  members 
to  indicate  the  achievement  of  standing 
in  the  greater  community.  In  the  case  of 
Blacks,  disagreements  over  terms  can 
result  among  persons  of  different 
ancestries.  Among  Blacks  of  African- 
American  heritage,  a  growing 
proportion  express  a  preference  for 
"African-American"  over  th*  term 
"Black"  (Lavrakas,  Schejbal,  and  Smith, 
1994).  On  the  other  hand,  Blacks  with 
roots  in  the  Caribbean  or  Africa  do  not 
identify  with  the  term  "African- 
American"  (Denton  and  Massey,  1989; 
Billingsly.  1993). 

Options  that  were  investigated  with 
respect  to  the  Black  category  included 
using  only  Black,  as  currently,  or  using 
African-American  instead. 

Measurement.  Testimony  given  at 
hearings  held  by  OMB  on  proposed 
changes  to  Directive  No.  15  stressed  the 
importance  of  having  categories  that  are 
generally  understood  and  with  which 
people  could  identify.  This  is  a 
fundamental  requirement  if  the 
principle  of  self-identification  is  to  be 
honored.  Moreover,  supplying  the 
Federal  Government's  definitions  for  the 
various  population  groups  will  be 
particularly  important  for  recent 
immigrants. 

The  terms  used  for  classification  have 
to  be  both  familiar  and  acceptable  to  the 
respondent.  For  instance,  focus  group 
participants  from  the  Association  of 
Public  Data  Users  (APDU)  believed  that 
Jamaicans  would  resist  identifying  as 
African-American,  but  that  they  would 
identify  as  Black.  If  only  African- 
American  were  offered,  Jamaicans  might 
turn  to  the  "Other"  category.  This 
underscores  the  need  for  supplying  a 
comprehensive  definition  of  the 
category  to  interviewers  and 
respondents. 

The  May  1995  CPS  Supplement  asked 
Black  respondents  to  choose  the  term 


they  preferred.  Keeping  in  mind  that 
their  choices  may  have  been  influenced 
by  the  terminology  in  the  race  and 
ethnicity  questions  they  already  had 
received,  "Black  '  was  the  term  more 
preferred.  However,  while  44  percent 
chose  "Black"  almost  as  many  in  total 
selected  either  "African-American"  (28 
percent)  or  'Afro- American"  (12 
percent),  while  9  percent  gave  no 
preference  (Tucker  et  al.,  1996). 
Additional  analysis  of  the  CPS 
Supplement  data  revealed  that 
preference  was  dependent  on 
respondents'  demographic 
characteristics.  Young  and  well- 
educated  Blacks  were  more  likely  to 
prefer  "African-American"  or  "Afro- 
American."  The  results  of  the  National 
Content  Survey  generally  coincide  with 
the  results  from  the  CPS  Supplement. 
"Black"  was  preferred  by  45  percent  of 
those  identifying  as  Black,  while  33 
percent  preferred  "African- American." 

As  noted,  problems  could  arise  if 
terms  are  not  defined  or  if  certain 
national  groups  feel  excluded  by  the 
terms.  This  may  be  a  particular  problem 
for  example,  for  Caribbean  Blacks. 

The  context  in  which  data  collection 
occurs  must  be  considered  when 
changing  terminology.  Against,  mode  of 
data  collection  will  affect  the  way 
choices  can  be  presented.  Where 
observer  identification  is  necessary, 
clear  coding  rules  will  need  to 
accompany  any  changes  in  terminology. 
More  precise  population  group 
definitions  in  instructions  and  data 
collection  instruments  will  help  State 
and  local  governments  as  well  as 
private-sector  organizations. 

Data  production.  To  the  extent  that 
some  Blacks  do  not  identify  with  the 
terminology  provided,  they  may  not 
respond  or  may  check  the  "Other  race" 
category  when  it  is  offered.  In  this  case, 
specific  answers  would  have  to  be 
coded.  Better  instructions  and 
definitions  may  reduce  this  problem. 

Analytic.  Because  there  is  diversity  in 
the  Black  community,  the  terminology 
used  to  measure  this  population  needs 
to  be  encompassing.  Denton  and  Massey 
(1989)  found  that  it  is  important  to 
capture  the  complete  ethnic  identities  of 
Blacks  when  studying  living  patterns. 
For  example,  they  documented  that 
Caribbean  Blacks  were  less  segregated 
from  Hispanics  than  they  were  from 
other  Blacks. 

A  number  of  Federal  agencies  have 
expressed  concern  that  changes  will 
make  it  difficult,  if  not  impossible,  to 
recreate  or  to  aggregate  data  to  the 
categories  they  currently  are  using. 
These  agencies  do  not  object  to  greater 
detail  but  do  worry  that  aggregation  to 
the  current  categories  might  not  be 
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possible.  Their  concern  is  that  some 
Blacks  (or  Hispanics)  no  longer  would 
identify  with  the  same  category  if 
terminology  were  changed.  Both  the 
Department  of  Defense  and  the  Federal 
Bureau  of  Investigation  suggested  that 
part  of  the  Black  population,  especially 
recent  immigrants,  could  be 
misclassified  if  "African-American" 
were  to  replace  "Black."  Furthermore, 
some  of  the  public  comment  suggests 
that  the  term  "American"  should  not  be 
used  in  this  category,  given  that  it  is  not 
used  in  other  categories  such  as  Asian. 
Cost.  The  costs  mvolved  in  changing 
terminology  would  be  small  relative  to 
some  of  the  other  possible  changes. 
These  costs  would  come  from  the 
development  of  new  instructions,  new 
definitions,  and  new  forms  designs. 
Some  costs  may  be  incurred  for 
additional  statistical  adjustment  and 
estimation  procedures  beyond  those 
usually  employed  after  each  decennial 
census  if  distributions  change  as  a  result 
of  new  terminology.  Changes  in 
terminology  should  not  increase  costs 
much  for  those  outside  the  Federal 
Government  since  these  changes  would 
be  incorporated  in  the  transition  made 
to  accommodate  the  new  data  from 
Census  2000. 

Social  costs  may  result  whether 
changes  are  made  or  not  made. 
Depending  upon  the  decision,  different 
interest  groups  may  be  unhapoy. 

Legislative  or  program  needs.  Many 
Federal  agencies  will  expect  to  be  able 
to  make  comparisons  to  past  data  series 
regardless  of  any  changes.  To  the  extent 
that  changes  in  terminology  prevent 
such  comparisons,  this  will  be  a 
problem  that  must  be  resolved. 
However,  the  problems  in  this  particular 
case  are  expected  to  be  minimal  relative 
to  other  possible  changes.  A  survey  of 
public  school  systems  conducted  by 
NCES  (1996)  found  that  a  majority  (55 
percent)  did  not  believe  changing  to 
"African-American"  would  be  a 
problem,  while  10  percent  said  it  would 
be  a  significant  problem.  About  30 
f>ercent  beUeved  it  would  create  some 
problems. 

5.3.4.2    Should  the  Term  "Hispanic"  or 
"Latino"  Be  Used? 

The  issues  with  respect  to 
terminology  for  the  Hispanic  category 
are  somewhat  different.  Many  Hispanics 
prefer  to  identify  with  their  country  of 
origin.  As  Hahn  (1994)  points  out, 
"Hispanic"  is  a  term  created  by  the 
Federal  Government  and  is  not 
traditionally  used  by  peoples  with 
origins  in  Central  and  South  America.  In 
fact,  the  term  appears  to  be  a 
compromise  among  the  various  groups. 
Some  researchers  suggest  using 


"Latino"  instead  (Hayes-Bautista  and 
Chapa.  1987)  while  others  are 
comfortable  with  "Hispanic"  (Trevino, 
1987).  In  either  case  some  groups  might 
mistakenly  be  included  or  excluded.  For 
example,  Italians  might  identify  as 
Latino,  but  Filipinos  would  not.  In 
addition  to  the  broad  category  identifier, 
knowledge  of  the  particular  Hispanic 
subgroup  is  often  desirable  (Farley, 
1993).  The  National  Council  of  La  Raza, 
for  example,  supports  the  collection  of 
the  respondent's  subgroup. 

In  the  case  of  Hispanic  origin, 
possibilities  include  (1)  using  only 
Hispanic;  (2)  collecting  Hispanic 
subgroup  designation  or  country  of 
origin;  or  (3)  using  other  terms  instead 
of  Hispanic,  such  as  "Latino," 
"Chicano."  and  "Of  Spanish  Origin."  In 
addition,  instructions  could  be  given  for 
the  respondent  to  mark  "No"  if  not 
Hispanic.  If  an  Hispanic  subgroup  is 
asked  for.  an  "Other"  category  might  be 
provided  along  with  a  space  to  specify 
the  group. 

Measurement.  In  the  CPS 
Supplement,  the  term  "Hispanic"  was 
chosen  by  58  percent  of  the 
respondentsrand  "Latino"  and  "Of 
Spanish  Origin"  were  each  selected  by 
12  percent.  Another  10  percent 
indicated  they  had  no  preference,  while 
8  percent  chose  some  other  term.  More 
than  60  percent  of  Mexicans  and  Puerto 
Ricans  chose  "Hispanic,"  compared 
v«th  a  little  over  40  percent  among  the 
other  subgroups.  Hispanics  over  age  50 
were  less  likely  than  younger  ones  to 
prefer  "Hispanic."  They  were  more 
likely  than  the  others  to  choose  "Of 
Spanish  Origin"  or  "Some  other  term." 
Again,  the  result  firom  the  National 
Content  Survey  paralleled  the  CPS 
Supplement  findings.  The  term 
"Hispanic"  was  preferred  by  47  percent 
of  the  respondent,  "Spanish"  by  21 
percent,  and  "Latino"  by  13  percent. 

Differences  in  specific  terms  or 
subgroup  identifiers  might  not  be 
recognized  by  neutral  observers,  but 
they  can  be  very  important  to  the 
individual  respondent.  Even  if  observers 
could  classify  Hispanic  correctly, 
identifying  the  particular  subgroup  (e.g., 
Puerto  Rican,  Cuban,  Mexican,  or  other 
Hispanic)  or  distinguishing  when 
someone  is  both  Black  and  Hispanic 
(e.g.,  the  Caribbean  Blacks  spoken  of  by 
Billingsly,  1993).  Hahn,  Truman,  and 
Barker  (1996)  also  found  that  even  some 
proxies  had  troubles  with  this  task. 

Clearly,  the  quality  of  data  will  suffer 
when  proxies  or  observers  cannot 
correctly  determine  race  and  ethnicity, 
but  respondent  themselves  are  not 
always  consistent  in  their  responses  to 
these  questions.  McKenney,  et  al.  (1991) 
found  this  in  examining  reinterview 


data  from  the  1990  census.  Overall, 
inconsistency  was  found  to  be  low.  but 
it  w»s  greatest  for  Hispanics  who  had 
been  in  this  country  for  a  long  period  of 
time  or  those  who  were  bom  here,  who 
only  spoke  English,  and  who  said  they 
were  "Other  Spanish"  when  asked  to 
indicate  their  subgroup.  The  Hispanics 
of  higher  socio-economic  status  also 
show  some  inconsistency  (Hazuda  et  ai, 
1986).  Those  who  are  not  Hispanic  do 
not  consistency  mark  "No"  unless 
provided  with  an  instruction  to  do  so 
(Bates,  1991). 

Kissam.  Herrera,  and  Nakemoto 
(1993)  concluded  that  "Hispanic"  or 
"Latino"  would  be  bette'  than 
"Spanish."  but  that  asking  for  national 
origin  would  be  even  better,  particularly 
for  recent  immigrants.  The  use  of 
several  terms  or  complicated 
instructions  can  be  difficult  both  for 
recent  immigrants  and  the  ilUterate.  The 
effects  of  specific  terms  or  the  question 
format  differ  by  mode  of  survey. 
Personal  visits  can  overcome  these 
problems  best,  but  many  surveys  are  no 
longer  done  this  way.  Mail  surveys  do 
lay  out  the  alternatives  clearly  for 
respondents,  but  this  mode  assumes 
literacy.  Telephone  surveys  may  be 
most  affected  by  wording  and  format. 
Data  production.  As  with  Blacks,  to 
the  extent  that  some  Hispanics  do  not 
identify  with  the  names  of  the  categories 
provided,  they  may  not  respond  or  may 
check  the  "Other"  category  when  it  is 
offered  (either  in  the  Hispanic  origin 
question  or  the  race  question).  When 
more  detailed  information  on  Hispanics 
is  collected,  the  write-in  answers  in  the 
"Other"  category  must  be  coded.  Editing 
of  open-ended  responses  may  be 
required.  Imputation  will  be  needed  for 
those  who  do  not  identify  wath  the 
terms  provided  and  who  leave  the 
question  blank.  This  may  be  a  particular 
problem  for  Hispanics  failing  to  give  a 
subgroup.  This  editing  is  on  top  of  that 
resulting  from  Hispanics  failing  to 
respond  to  the  race  question  and  non- 
Hispanics  not  answering  the  ethnicity 
question. 

To  the  extent  that  the  failure  to 
answer  the  race  and  ethnicity  questions 
because  of  disagreement  with  the  terms 
is  not  random,  both  the  Blacks  and  the 
Hispanics  that  do  answer  the  questions 
will  not  be  representative.  This  would 
be  an  additional  source  of  error  affecting 
statistical  distributions  including  the 
counts  of  subgroups.  Weighting 
adjustments  would  be  needed,  but  could 
be  carried  out  only  if  the  necessary 
information  is  available. 

Analytic.  One  methodological  point 
that  those  studying  the  Hispanic 
community  agree  on  is  that  more 
detailed  information  about  respondents'. 
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origins  is  needed.  This  is  certainly  true 
for  substantive  analysts,  although  some 
Federal  agencies  may  not  need  this  level 
of  detail  to  carry  out  their  specific 
mandates.  Researchers  stress  that  a 
simple  "yes-no"  question  is  not 
sufficient  for  analyzing  differences  in 
the  diverse  Hispanic  community. 
Gimenez  (1989)  concluded  that  a  global 
identification  is  not  useful  because 
Hispanics  are  so  heterogeneous.  The 
members  of  APDU  who  were 
interviewed  indicated  that  they  often 
must  distinguish  between  different 
Hispanic  subgroups  in  their  work  in 
local  communities.  Wong  and  McKay 
(1992)  argued  that  comparisons  across 
Hispanic  subgroups  actually  are  more 
important  than  comparisons  of 
Hispanics  with  Blacks.  Whites,  and 
Asians.  Kleinman  (1990).  in  looking  at 
health  outcomes,  came  to  the  same 
conclusion. 

The  1990  census  did  request  a 
Hispanic  subgroup.  Whether  or  not 
Hispanic  subgroup  is  ascertained,  the 
Hispanic  community  is  so  diverse  that 
the  terminology  used  needs  to  be 
encompassing.  To  the  extent  that  some 
Hispanics  cannot  identify  with  the 
terms  used,  a  part  of  this  diverse 
population  might  be  missed. 
Furthermore,  with  the  increasing 
Hispanic  inunigration,  subgroups  might 
need  to  be  tracked  and  terminology 
might  need  to  change  more  rapidly  than 
in  the  past  in  order  to  provide  the  same 
level  of  knowledge. 

Cost.  Most  of  the  same  issues 
discussed  for  Blacks  apply  in  this  case, 
with  two  additional  ones.  More  space 
on  forms  would  have  to  be  allocated  if 
information  on  Hispanic  subgroups  is 
desired.  The  amount  of  open-ended 
coding  in  the  race  question  probably 
would  be  affiected  more  by  changes  in 
terminology  for  Hispanics  than  for 
Blacks. 

Legislative  or  program  needs.  Federal 
agencies  will  have  the  same  concerns 
about  changes  in  categories  for 
Hispanics  as  they  do  about  changes  for 
Blacks. 

5.3.4.3    Should  More  Than  One  Term 
Be  Used  for  Black  or  for  Hispanic? 

One  possible  solution  to  the  problems 
arising  from  the  choice  of  terms  the 
Black  and  Hispanic  categories  is  the  use 
of  more  than  one  term  in  the  names  of 
the  categories.  If  several  terms  were 
used,  respondents  who  identified  with 
any  one  of  the  terms  could  select  the 
category.  Options  considered  as  part  of 
this  review  included  (1)  some 
combination  of  "Black,"  "African- 
American,"  and  "Negro"  and  (2)  some 
combination  of  "Hispanic,"  "Latino," 
"Chicano,"  and  "of  Spanish  Origin." 


Measurement.  If  several  terms  are 
used  (or,  possibly,  with  just  a  change  in 
terms),  the  cxurent  definitions  might 
need  revision.  For  exaniple,  a 
recommendation  was  offered  at  the 
Workshop  on  the  Federal  Standards  for 
Racial  and  Ethnic  Classification,  held  by 
the  National  Academy  of  Sciences,  to 
use  the  term  "African-American"  in 
addition  to  the  term  "Black"  (1996).  The 
evidence  from  the  CPS  Supplement 
suggests  that  using  both  Black  and 
African-American  would  satisfy  most  of 
the  resp>ondents  in  that  category.  The 
same  would  be  true  for  using  several 
terms  in  the  Hispanic  origin  question.  In 
both  cases,  the  populations  identifying 
with  each  category  could  be  more 
diverse.  At  that  point,  the  identification 
of  subgroups  might  become  more 
critical  for  analytic  purposes. 

The  Hispanic  ori^  question  in  Panel 
3  of  the  NCS  read,  "Is  this  person  of 
Spanish/Hispanic  origin?"  Additionally, 
in  Panel  3  the  Hispanic  origin  question 
came  immediately  before  the  race 
question  and  the  race  question  did  not 
offer  a  multiracial  category  as  a 
reporting  option.  The  Hispanic  origin 
question  in  Panel  4  of  the  NCS  read,  "Is 
this  (>erson  Spanish/Hispanic/Latino?" 
Fiuther,  as  in  Panel  3,  the  Hispanic 
origin  question  in  Panel  4  came 
immediately  before  the  race  question 
but,  unlike  Panel  3,  the  race  question  in 
Panel  4  offered  a  multiracial  category  as 
a  reporting  option. 

Tne  NCS  found  that  Panel  4  (where 
the  race  question  included  the 
multiracial  category)  had  a  lower 
p>ercentage  of  respondents  who  reported 
as  Hispanic  in  the  Hispanic  origin 
question  compared  with  Panel  3 — 6.9 
percent  in  Panel  4  compared  with  9.0 
percent  in  Panel  3.  This  decline  was 
particularly  pronoimced  among 
Mexicans,  declining  from  5.6  percent  in 
Panel  3  to  3.2  percent  in  Panel  4. 

Additional  analyses  of  responses  to 
comparable  panels  were  conducted  to 
determine  whether  the  decline  in 
Hispanic  origin  identified  by  these  data 
is  due  to  the  fact  that  a  multiracial 
category  was  included  in  the  race 
question  or  to  the  change  in  the  wording 
of  the  Hispanic  origin  question 
("Spanish/Hisjjanic  origin"  in  Panel  3, 
and  "Spanish/Hispanic/Latino"  in 
Panel  4).  These  analyses  revealed  that 
neither  the  multiracial  category  in  the 
race  question  nor  differences  in  the 
wording  of  the  Hispanic  origin  question 
was  associated  with  a  statistically 
significant  decline  in  the  proportion  of 
Mexicans  or  of  Hispanics  in  those 
panels  3  and  4.  Moreover,  additional 
analyses  using  NCS  reinterview  data 
ruled  out  the  possibility  that 
significantly  different  proportions  of 


Mexicans  were  sampled  in  Panels  3  and 
4. 

Given  these  analyses,  it  is  not  clear 
whether  the  decline  in  the  percentage 
who  reported  as  Hispanic  in  Panel  4 
relative  to  Panel  3,  particularly  among 
the  Mexican  subgroup,  is  due  to  the 
presence  of  the  multiracial  category  in 
the  race  question,  the  wording  of  the 
Hispanic  origin  question,  the  placement 
of  the  Hisf)anic  origin  question  before 
the  race  question,  or  the  confluence  of 
these  fectors.  Thus,  the  drop  in 
reporting  as  Hispanic,  and  particularly 
as  Mexican,  on  Panel  4  remains 
unexplained. 

Data  production.  If  several  terms  were 
used  for  the  Hispanic  ori^n  and  Black 
categories,  it  is  possible  that  the 
coverage  of  these  populations  would  be 
improved.  A  significant  number  of 
Hispanics,  however,  mi^t  still  choose 
an  "Other  race"  cat^ory  or  not  answer 
the  race  question,  as  demonstrated  by 
the  NCS  and  the  CPS  Supplement. 

Analytic.  The  use  of  several  terms 
may  increase  the  diversity  of  those 
comprising  the  Black  and  Hispanic 
papulations.  Thus,  their  characteristics 
may  be  different  than  would  be  the  case 
if  only  one  term  were  used.  In  fact, 
while  a  more  complete  picture  of  these 
groups  may  result,  that  picture  could  be 
confusing.  Subgroup  differences  might 
be  more  important. 

Cost.  Again,  costs  will  be  small 
compared  to  some  of  the  other  changes 
being  considered,  and  these  costs  are  for 
the  same  items  already  mentioned. 
However,  costs  for  open-ended  coding 
are  likely  to  be  reduced  if  multiple 
terms  are  used,  because  the  residual  or 
"Other"  category  will  be  chosen  less 
often. 

Legislative  or  program  needs.  The  use 
of  several  terms  for  Blacks  and 
Hispanics  still  could  produce  a  lack  of 
comparability  with  earUer  data.  Slightly 
larger  population  counts  may  result  for 
the  groups  from  the  use  of  multiple 
terms.  The  effects  could  be  more 
pronounced  in  some  local  areas  than  in 
others,  depending  on  the  diversity  of  the 
population. 

5.3.5    Other  New  Category  Issues 

Public  comment  included  suggestions 
to  add  other  population  groups  to  the 
minimum  set  of  categories  currently 
used  for  all  data  collection  and 
reporting  by  the  Federal  Government. 
Some  of  the  issues  raised  (summarized 
in  0MB 's  August  1995  Federal  Register 
notice)  were:  Adding  categories  for 
White  ethnic  groups;  adding  a  category 
for  persons  for  Arab  or  Middle  Eastern 
descent;  adding  a  category  for  Creoles; 
and  adding  a  category  for  Cape 
Verdeans.  The  discussion  below  focuses 
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on  issues  surrounding  the  addition  of 
catei^ories  for  Arab  or  Middle  Easterner 
and  for  Cape  Verdean. 

There  were  a  number  of  public 
comments  which  requested  that 
categories  for  European-Americans  and 
for  German-Americans  be  included  in 
the  revised  Directive  This  issue  was  not 
addressed  in  the  research  program. 
However,  such  data  are  available  from 
the  ancestry  question  on  the  decennial 
census. 

5. J. 5. 1     Should  an  Arab  or  Middle 
Eastern  Category  Be  Created  and,  If  So, 
How  Should  It  Be  Defined? 

The  argument  for  creating  a  separate 
category  for  persons  of  Arab  or  Middle 
Eastern  descent  is  similar  to  that  made 
for  persons  of  Hispanic  descent:  they  are 
a  diverse  population  group  having  some 
language  and  cultural  characteristics  in 
common.  Like  Hispanics,  persons  of 
.\rab  or  Middle  Eastern  descent  can  be 
of  any  race.  Many  are  White  but  there 
also  are  many  Black  and  other  racial 
descent.  The  number  of  persons  (16 
million,  or  0.7  percent  of  the  U.S. 
population  in  1990)  who  report  in  one 
of  the  ancestries  that  the  Census  Bureau 
has  shown  under  the  heading  of  "North 
.Africa  and  Southwest  Asia"  (a  very 
broad,  geographicaliy  based 
categorization)  exceeds  that  of  many  of 
the  groups  shown  on  the  decennial 
census  form.  (An  alternative  to  adding 
an  ethnic  group  would  be  a  short-form 
question  on  ethnicity/ancestry — 
replacing  or  in  addition  to  the  Hispanic 
origin  question — with  sf>ace  for  a  write- 
in  of  specific,  less  common  ancestries.) 

It  has  been  suggested  that  in  order  to 
track  problems  related  to  discrimination 
against  Arabs  or  Middle  Easterners, 
some  way  of  identifying  them  separately 
is  necessary.  Then,  if  a  pattern  of 
problems  can  be  discerned,  a  case  could 
be  made  to  alter  legislation  in  which 
specific  protected  groups  are  identified. 
It  is  also  contended  that  recent  Arab  and 
Middle  Eastern  immigrants  have  the 
same  problems  as  those  from  Asia, 
Central  or  South  America,  or  Africa. 


Some  believe  that  having  a  separate 
category  for  persons  of  Arab  or  Middle 
Eastern  descent  would  more  easily 
qualify  them  for  program  benefits  aimed 
at  the  socially  and  economically 
disadvantaged.  On  the  other  hand,  an 
article  in  American  Demographics  states 
that,  while  it  is  true  that  Arab 
Americans  suffer  from  stereotyping  and 
negative  press,  it  is  equally  true  that 
they  are  younger,  more  educated,  and 
more  affluent  than  the  average 
American.  ("The  Arab-American 
Market,"  /American  Demographics. 
January  1994) 

Currently  there  is  no  recognized 
common  identity  for  this  population 
group — neither  a  generally  accepted 
name  nor  a  common  description.  One 
characteristic  that  many  ,\rab  or  Middle 
Easterners  have  in  common  is  the 
Moslem  religion:  but  many  others  are  of 
other  religious  backgrounds  as,  for 
example,  Lebanese  Christians.  Because 
of  the  separation  of  church  and  state  in 
the  United  States,  data  are  not  collected 
on  religious  affiliations  Conversely, 
manv  Moslems  do  not  have  race  or 
geographic  origin  in  common — they 
come  from  Asia,  Sub-Saharan  Africa, 
etc.  If  the  category  were  called  or 
included  "Middle  Easterner"  in  its  tide, 
would  it  include  persons  from  a  non- 
Arab  state  such  as  Israel' 

While  a  name  and  a  definition  could 
be  imposed  for  this  suggested  new 
category,  in  a  decennial  census 
respondents  need  to  understand  clearly 
the  concepts  and  the  definitions  of  the 
classifications  without  necessarily 
having  to  read  a  definition.  The  public 
comment  showed  there  is  no  agreement 
about  the  Middle  Eastern  countries  to  be 
included;  this  is  further  confused  by  the 
fact  that  there  are  Arab  countries  in 
North  Africa  and  that  the  Middle  East 
includes  Israel,  a  non-Arab  country. 

The  research  to  develop  a  definition 
and  a  commonly  understood  name  (and 
the  information  campaign  that  would  be 
required  to  inform  the  public  of  the  new 
category)  would  be  difficult  to 
undertake  in  time  for  the  2000  census. 


While  such  research  has  not  always 
been  carried  out  prior  tc  including  a 
category  in  the  decennial  census,  such 
a  decision  without  research  would  be 
hard  to  rationalize  given  the  intensive 
research  on  other  issues  surrounding 
race  and  ethnicity. 

The  requisite  research  could  allow 
consideration  of  incorporating  a  new 
classification  that  would  identify 
persons  of  Arab  and  Middle  Eastern 
descent  in  a  future  classification  system. 
The  1990  census  indicates  that  this  is  a 
growing  population  group — with  a  high 
proportion  of  foreign-bom  and  recent 
immigrants.  According  to  a  Census 
Bureau  report  (1990  CP-3-2),  40  percent 
of  persons  of  Arab  ancestry  are  foreign- 
bom  and  half  of  these  foreign-bom  came 
to  the  United  States  between  1980  and 
1990. 

Measurement.  No  research  has  been 
conducted  on  the  quality  and 
consistency  of  reporting  of  persons  of 
Arab  or  Middle  Eastern  descent  on  the 
race  item  on  previous  decennial 
censuses.  Directive  No.  15  instructs 
persons  of  Middle  Eastern  or  North 
African  descent  to  report  their  race  as 
"White."  However,  it  is  not  knowrf  how 
well  this  instruction  is  followed — or 
even  if  persons  know  that  such  a 
definition  exists.  Over  the  years  there 
has  been  confusion  about  how  persons 
of  these  ancestries  should  respond — 
"Asian."  "White,"  or  "Other  race." 
Requests  for  consideration  of  adding  an 
Arab  or  Middle  Eastem  category  have 
not  been  consistent  in  the  suggested 
name  and  the  criteria  for  the  definition 
of  what  geographic  area  should  be 
encompassed. 

Even  in  1990  census  reports,  the 
definition  of  Arab  was  not  consistent. 
Two  rep>orts  on  ancestry.  Ancestry  of  the 
Population  in  the  United  States  (1990 
CP-3-2)  and  Detailed  Ancestry  Groups 
for  States  (1990  CP-S-1-2).  used 
different  definitions  of  "Arab,"  which 
resulted  in  different  counts  of  persons. 
A  comparison  is  presented  in  Table  5.2. 
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Table  5.2:  Definition  of**  Arab**  and  **North  African  and  Southwest  Asia^  from 
Decennial  Census  Reports  on  Ancestry 


■ 

North  Africa  and 

• 

Arab 

Southwest  Asia 

Ancestry  Group 

(CP-3-2) 

(CP-S-1-2) 

Algerian 

# 

X 

Alhucemas 

# 

* 

'■; 

Arab 

# 

X 

Armenian 

X 

Assyrian 

X 

Bahrain! 

# 

• 

Berber 

# 

« 

Egyptian 

X 

X 

Iranian 

X 

Iraqi 

X 

X 

Israeli 

X 

Jordanian 

# 

X 

Kaldany 

- 

• 

Kurdish 

# 

# 

Kuwaiti 

# 

♦ 

Lebanese 

X 

X 

Libyan 

# 

• 

Middle  Eastem 

# 

X 

Moroccan 

# 

X 

North  African 

# 

* 

Omani 

# 

-   • 

Palestinian 

X 

X 

Rio  de  Oro 

# 

* 

Saudi  Arabian 

# 

X 

South  Yemen 

# 

* 

Syrian 

X 

X 

Tunisian 

# 

0 

Turkish 

• 

X 

United  Arab  Emirates 

# 

* 

Yemeni 

# 

X 

Note:  See  paragraph  preceding  Table  5.2  for  definitions  of  the  codes. 
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The  data  on  ancestries  that  are 
marked  "X"  on  Table  5.2  were  shown 
separately  in  the  respective  reports. 
Ancestries  marked  "#,"  including  the 
specific  reporting  of  "Arab"  as  an 
ancestry,  were  grouped  and  shown  as  a 
balance  categor>-,  "Other  Arab,"  in 
Ancestry  of  the  Population  in  the  United 
States.  In  contrast,  in  Detailed  Ancestry 
Groups  for  States.  "Arab"  was  shown  as 
a  separate  category,  not  grouped  with 
other  ancestries  In  this  latter  report,  the 
ancestries  that  are  inarited  with  an 
asterisk  on  Table  5.2  were  combined 
into  a  balance  category  called  "Other 
North  .\frican  and  Southwest  Asian. 
n.e.c.  (not  elsewhere  classified)." 

Table  5.3  presents  data  from  Detailed 
Ancestry  Groups  for  States.  It  shows  the 


number  of  persons  reporting  in  any  of 
the  categories  listed,  as  well  as  the 
number  who  reported  specifically  as 
"Arab"  or  "Middle  Eastern."  The  report 
carries  a  footnote  stating  that  these  two 
categories  are  "a  general  type  response, 
which  may  encompass  several  ancestry 
groups"  (no  further  explanation  is 
provided). 

Given  the  lack  of  a  generally 
understood  concept,  should  the  term 
Arab  or  Middle  Eastern  be  used  and  be 
defined  as  persons  whose  "mother 
tongue"  or  culture  was  Arabic?  Or 
should  the  category  be  based  upon  a 
strict  geographic  definition  (and  if  so, 
which  countries  should  be  included)? 
Pubhc  comment  included  the  following 
suggested  names:  Middle  Eastern; 


Middle  Easterner;  Arab  American: 
Middle  Eastern  or  Arabic  heritage;  Arab 
American  and  other  Middle  Eastern; 
and  West  Asian.  In  any  case, 
implementation  would  require  a 
consensus  building  effort  to  arrive  at 
appropriate  terminology  and  a 
definition.  In  addition,  the 
implementation  of  such  a  category  on  a 
100-percent  basis  would  require  more 
instruction  than  is  typically  given  on  a 
100-percent  item  in  the  decennial 
census.  The  closest  approximation 
would  be  a  listing  such  as  that  given  on 
the  1990  census  long  form  ancestry 
item. 
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Table  53  Cape  Verdean  and  North  African  &  Southwest  Asian  Ancestry'  From  1990 
Census  Reports,  by  State 


Total 
Population 

Cape  Verdean 

North 

African  and 

Southwest  Asian' 

Middle 
Eastern 

Arab 

Number 

Percent 

Number 

Percent 

Number 

Number 

United  States 

248,709,873 

50,772 

0020 

1,631,677 

0.656 

7,656 

127,364 

Alabama 

4.040,587 

0 

0.000 

8.079 

0.200 

18 

757 

Alaska 

550,043 

20 

0.004 

903 

0,164 

0 

148 

Arizona 

3,665,228 

104 

0.003 

18,791 

0.513 

99 

1,600 

Arkansas 

•     2,350,725 

67 

0.003 

2,685 

0.114 

2 

303 

California 

29,760,021 

2,433 

0.008 

454,146 

1.526 

1,836 

27,688 

Colorado 

3,294,394 

29 

0.001 

12,714 

0386 

55 

1.394 

Connecticut  • 

3,287,116 

3,047 

0.093 

23.666 

0.720 

53 

815 

Delaware 

666,168 

0 

0000 

2,507 

0.376 

0 

250 

Dist  of  Columbia 

606,900 

145 

0.024 

4,809 

0  792 

43 

493 

Florida 

12,937,926 

718 

0.006 

75,269 

0582 

324 

7,233 

Georgia 

6,478,216 

204 

0.003 

16,822 

0.260 

82 

1.198 

Hawaii 

1,108.229 

50 

0.005 

2.303 

0.208 

35 

254 

Idaho 

1,006,749 

0 

0.000 

1,460 

0145 

8 

183 

Illinois 

11,430,602 

Ml 

0.001 

69,074 

0.604 

283 

10,468 

Indiana 

5,544,159 

53 

0.001 

12,535 

0.226 

23 

1,513 

Iowa 

2,776,755 

0 

0.000 

5,521 

0.199 

SS 

391 

Kansas 

2,477,574 

69 

0.003 

6,792 

0.274 

75 

579 

Kentucky 

3,685,2% 

60 

0.002 

6,796 

0.814 

20 

569 

Louisiana 

4,219,973 

84 

0.002 

13,227 

0313 

59 

U71 

Maine 

1,227,928 

57 

0.005 

4,688 

0.382 

2 

156 

Maryland 

4,781.468 

484 

0.010 

33,359 

0.698 

266 

2,160 

Massachusetts 

6,016,425 

29,326 

0.487 

84,673 

1.407 

256 

2.782 

Michigan 

9,295,297 

85 

0.001 

112,100 

1  206 

161 

14.842 

Minnesota 

4,375,099 

37 

0.001 

13,536 

0.309 

116 

751 

Mississippi 

2,573,216 

12 

0.000 

4,812 

0.187 

29 

160 

Missouri 

5.117,073 

36 

tl.OOl 

13,706 

0.268 

85 

1,090 

Montana 

799,065 

0 

0.000 

1,514 

0,189 

2 

S2 

Nebraska 

1,578385 

21 

0.001 

4,195 

0.266 

13 

310 

Nevada 

1.201.833 

22 

0.002 

7.357 

0.612 

0 

553 

New  Hampshire 

1.109,252 

114 

0.010 

8,646 

0.779 

0 

307 

New  Jersey 

7,730,188 

436 

0.006 

82,634 

1069 

491 

5,311 

New  Mexico 

1.515,069 

21 

0.001 

5,177 

0.342 

44 

712 

New  York 

17,990,455 

1,099 

0.006 

181,706 

1.010 

1,618 

12.884 

North  Carolina 

6.628,637 

211 

0.003 

15,105 

0.228 

45 

1,348 

North  Ddcota 

638,800 

0 

0.000 

1,374 

0.215 

25 

26 

Ohio 

10,847,115 

214 

0.002 

54,716 

0.504 

96 

5,340 

Oklahoma 

3,145,585 

44 

0.001 

10,441 

0.332 

42 

790 

Oregon 

2,842,321 

19 

0.001 

10,864 

0.382 

67 

866 

Pennsylvania 

11.881.643 

346 

0.003 

55,698 

0  469 

176 

2,893 

Rhode  Island 

1.003,464 

10,080 

1.003 

13.743 

1.370 

6 

3M 
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North 

Total 

African  and 

Middle 

Population 

Cape  Verdcan 

Southwest  Asian' 

Eastern 

Arab 

Number 

Percent 

Number 

Percent 

Number 

Number 

South  Carolina 

3,486.703 

78 

0.002 

7.881 

0.226 

39 

608 

South  Dakou 

696,004 

0 

0.000 

1.599 

0.230 

0 

49 

Tennessee 

4.877,185 

81 

0.002 

9.751 

0.200 

99 

1,085 

Texas 

16,986,510 

264 

0.002 

67,449 

0.397 

469 

7.067 

Utah 

1.722.850 

20 

0.001 

5,583 

0.324 

0 

404 

Vennont 

562,758 

23 

0.004 

2,440 

0.434 

10 

55 

Virginia 

6.187,358 

387 

0.006 

42,941 

0.694 

248 

4,122 

Washington 

4,866,692 

SI 

0.001 

17,148 

0.352 

122 

1,725 

West  Virginia 

1,793.477 

0 

0.000 

6,457 

0.360 

0 

256 

Wisconsin 

4,891,769 

10 

0.000 

11.879 

0.243 

50 

1,139 

Wyoming 

453,588 

0 

0.000 

406 

0.090 

6 

34 

*  Includes  persons  who  reported  the  following  ancestries:  Algerian.  Alhucemas,  Arab, 

Armenian,  Assyrian,  Bahraini,  Berber.  Egyptian,  Iranian,  Iraqi,  Israeli.  Jordanian.  Kalday, 
Kurdish,  Kuwaiti,  Lebanese,  Libyan,  Middle  Eastern.  Moroccan.  North  African.  Omani. 
Palestinian,  Rio  de  Oro,  Saudi  Arabian.  South  Yemen.  Syrian.  Tunisian.  Turkish.  United 
Arab  Emirates,  and  Yemeni. 

Source:  U.S.  Bureau  of  the  Census.  1990  Census  of  Population,  Supplementary  Reports.  Detailed 
Ancestry  Groups  for  Sutes,  1990  CP-S-1-2. 
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Data  production.  If  a  separate 
category  specifically  for  Arab  or  Middle 
Eastern  were  presented  on  the  decennial 
census  form,  no  further  coding  would  be 
necessary.  However,  it  would  be 
advisable  to  compare  the  reported  race 
to  any  other  information  collected  in  the 
decennial  census  (e.g.,  country  of  birth 
and  ancestry,  if  these  data  are  collected), 
to  be  able  to  understand  the  reported 
information  better. 

Analytic.  The  addition  of  a  racial 
category  in  which  persons  of  Arab  or 
Middle  Eastern  descent  might  respond 
could  reduce  the  total  number  of  Whites 
counted  in  the  next  census.  If  this 
category  were  generally  understood  and 
only  persons  who  previously  responded 
"White"  reported  into  this  new 
category,  one  could  compare  the 
numbers  of  Whites  between  censuses  (or 
other  Federal  data  collections)  by 
adding  the  Arab  and  Middle  Eastern 
numbers  to  the  numbers  of  persons 
reporting  White  to  approximate  the 
numbers  of  Whites  in  previous 
collections.  However,  tlje  number  of 
persons  considering  themselves  to  be 
Arab  or  Middle  Eastern  who  actually 
reported  in  the  White  category  is 
unknown:  in  the  1980  and  1990 
censuses,  many  may  have  reported  into 
the  "Asian  or  Pacific  Islander"  category 
rather  than  the  "White"  category.  If  this 


was  the  case,  then  adding  the  numbers 
of  persons  reporting  into  a  new  "Arab 
or  Middle  Eastern"  category  to  those 
reporting  "White"  could  result  in  a 
higher  number  of  "Whites"  overall. 

If  an  ethnic  category  were  added, 
rather  than  a  racial  category,  there 
would  no  reduction  in  the  number  of 
any  racial  category.  Before  such  an 
addition  could  be  made,  however,  there 
would  have  to  be  agreement  on  how  the 
new  category  would  be  defined.  As  the 
public  conmients  have  indicated,  this  is 
not  an  easy  task. 

Cost.  The  cost  of  collecting 
information  about  persons  of  Arab  or 
Middle  Eastern  descent  from  the 
decennial  census  is  not  known. 
Components  of  the  cost  are  the  cost  of 
adding  a  specific  category  to  the  form 
itself  and  then  the  cost  of  analyzing  the 
resultant  data  to  determine  its  quality 
and  usefulness.  The  cost  of  tabulations 
of  data  would  incrementally  increase 
with  the  addition  of  a  new  category.  As 
Table  5.2  indicates,  the  1990  census 
reports  did  tabulate  Arab  or  Middle 
Easterner,  but  under  two  different 
definitions. 

Legislative  or  program  needs.  At  this 
time,  there  are  no  extant  Federal 
legislative  needs  or  specific  program 
rule  requirements  for  data  on  Arabs  or 
Middle  Easterners.  Persons  who  have 
requested  that  this  information  be 


collected  in  the  2000  census  and  other 
Federal  data  collections  make  the 
argument  that  the  information  is  needed 
in  order  to  make  a  case  for  changes  in 
civil  rights  and  related  legislation.  An 
example  of  this  contention  appeared  in 
a  public  comment,  which  erroneously 
held  that  under  current  civil  rights 
legislation  "A  Korean  shopkeeper  is 
protected  but  a  neighboring  Arab  or 
Middle-Eastern  shopkeeper  is  not" 
(letter  received  by  c3mB  during  public 
comment  period).  Others  would  argue 
that  current  civil  rights  laws  provide  for 
a  means  of  seeking  redress  for 
discrimination. 

5.3.5.2    Should  a  Cape  Verdean 
Category  be  Created? 

Cape  Verde  is  a  country  consisting  of 
a  number  of  islands  off  the  west  coast 
of  Africa  at  about  15  degrees  latitude. 
For  many  years  the  islands  were  a 
Portuguese  colony.  The  population  of 
the  islands  is  generally  a  mix  of  Black 
and  White.  As  an  island  nation,  its 
population  depended  on  the  ocean  for 
economic  survival.  As  skilled  seamen, 
many  islanders  immigrated  to  New 
England  to  take  part  in  the  whaling 
industry.  According  to  a  Census  Bureau 
report.  Ancestry  of  the  Population  of  the 
United  States  (1990  CP-3-2),  71  percent 
of  all  persons  of  Cape  Verdean  ancestry 
are  native-bom,  and  18  percent  are 
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foreign-bom  and  are  not  citizens.  (Thus, 
the  proportion  of  Cape  Verdeans  who 
are  native-bom  is  lower  and  the 
proportion  of  foreign  bom  noncitizens  is 
higher  than  for  the  total  U.S. 
population:  for  the  total  U.S.  population 
92  percent  were  native-bom  and  5 
percent  were  foreign-bom  and  were  not 
citizens.) 

As  of  the  1990  census,  51,000  persons 
reported  Cape  Verdean  ancestry  or 
ethnicity  (0.02  percent  of  tbe  total  U.S. 
population).  They  are  a  population  that 
is  concentrated  in  four  Northeastern 
states;  86  percent  of  persons  who 
reported  Cape  Verdean  ancestry  lived  in 
Massachusetts  (58  percent),  Rhi)de 
Islfmd  (20  percent),  Connecticut  (6 
percent),  and  New  York  (2  percent). 
Another  5  percent  of  the  Cape  Verdean 
ancestry  population  resided  in 
CaUfomia.  While  they  are  a  very  small 
percentage  of  the  U.S.  population  as  a 
whole,  they  made  up  1.0  percent  of  the 
Rhode  Island  population,  0.5  percent  of 
the  Massachusetts  population,  and  0.1 
percent  of  the  Connecticut  population. 

Measurement.  Discussion  with 
respect  to  this  population  group  is 
limited  because  the  only  previous 
measures  come  from  the  ancestry/ 
ethnicity  questions  in  the  census  long 
forms  of  1980  and  1990.  This  discussion 
assumes  that  if  there  were  a  separate 
ethnic  category,  about  the  same 
numbers  of  people  would  report  as  Cape 
Verdean  as  in  the  1990  ancestry 
question. 

Because  a  distinct  ethnic  category  for 
such  a  small  and  geographically 
concentrated  population  group  may  not 
be  possible,  even  on  the  decermial 
census,  the  Cape  Verdean  population 
might  also  find  acceptable  a  multiracial 
or  "Other  race,  specify"  category  that 
required  specification  of  the 
respondent's  component  races.  This 
question,  combined  with  the  use  of  the 
ethnicity/ancestry  question  that  was 
tested  as  one  of  the  options  in  the 
RAETT,  may  be  a  feasible  and 
acceptable  form  of  reporting.  The 
addition  of  a  multiracial  category  on 
other  Federal  forms  would  allow 
persons  to  report  as  multiracial  (Cape 
Verdean)  on  these  as  well.  If  achieving 
a  count  of  Cape  Verdeans  on  a  Federal 
form  at  the  national  level  through  the 
race  question  is  desired,  then  an 
educational  program  would  be  required 
in  order  to  inform  persons  that  they  can 
report  this  way.  However,  there  has 
been  no  research  concentrated  on  this 
population  group;  hence,  it  is  not 
knowm  how  they  would  report  given 
race  classifications  such  as 
"multiracial"  or  "Other  race,  specify." 

Perhaps  the  most  satisfactory  solution 
for  coimting  Cape  Verdeans  is  a  local 


one.  The  four  states  with  the  highest 
numbers  of  Cape  Verdeans  in  their 
populations  (Massachusetts, 
Connecticut,  New  York,  and  Rhode 
Island)  could  find  some  means  to  count 
them  for  local  and  state  purposes — for 
example  in  school  administrative 
records  systems,  in  employment  and 
unemployment  data,  and  in  vital 
records  systems.  If  guidance  is  given  on 
how  to  aggregate  this  population  into 
the  Federal  categories,  there  should  be 
little  impact  for  the  State's  record 
systems. 

Data  production.  Cape  Verdeans  often 
write  in  "Cape  Verdean"  after  marking 
the  "Other  race"  category. 

Analytic.  In  the  absence  of  specific 
research,  it  is  unclear  how  other  race 
categories  would  be  affected  if  a 
separate  Cape  Verdean  category  were 
established. 

Cost.  The  cost  of  collecting 
information  about  Cape  Verdeans  by 
adding  a  new  category  in  the  decennial 
census  is  not  known.  If  such 
information  were  collected  on  a  100- 
percent  basis,  the  cost  would  be 
significantly  higher  than  was 
experienced  in  coding  responses  to  the 
ancestry  item  on  the  long  form  sample 
of  one-sixth  of  all  households. 

Legislative  or  program  needs. 
Currently,  there  are  neither  Federal 
legislative  needs  nor  programmatic 
needs  for  these  data  on  the  national 
level.  State-level  program  needs  for 
information  on  Cape  Verdeans  are  likely 
to  exist  in  those  states  where  there  are 
significant  concentrations  of  this 
population. 

Chapter  6.  Recommendations  and 
Maior  Findings 

6. 1    Summary  of  Recommendations 
and  Major  Findings 

Research  conducted  as  part  of  the 
review  of  Directive  No.  15  has  produced 
a  considerable  amount  of  information 
about  the  issues  covered  in  this  report. 
The  soiut:es  of  this  information  have 
included  public  comments  gathered 
from  hearings  and  responses  to  two 
Office  of  Management  and  Budget 
(OMB)  notices  published  in  the  Federal 
Register,  opinions  of  experts  in  the  area 
of  race  and  ethnicity,  small-scale 
ethnographic  and  cognitive  laboratory 
studies,  and  several  national  tests 
sponsored  by  Federal  agencies.  This 
section  presents  the  recommendations 
of  the  Interagency  Committee  for  the 
Review  of  the  Racial  and  Ethnic 
Standards  to  OMB  for  how  Directive  No. 
1 5  should  be  changed.  It  also 
summarizes  the  major  research  findings 
for  the  issues  addressed  by  the 


recommendations.  These  findings  are 
based  on  estimates  from  sample  surveys. 

The  recommendations  concern 
options  for  reporting  by  respondents, 
formats  of  questions,  and  several  aspects 
of  specific  categories,  including  possible 
additions,  revised  terminology,  and 
changes  in  definitions.  Instructions  for 
interviewers,  the  wording  of  questions, 
and  specifications  for  tabulations  are 
not  addressed  in  the  recommendations. 
The  need  for  separate  guidelines 
covering  these  topics  is  discussed  at  the 
end  of  the  chapter.  As  in  the  current 
Directive  No.  15.  the  recommendations 
are  designed  to  provide  minimum 
standards  for  Federal  data  on  race  and 
ethnicity.  The  recommendations 
continueOo  permit  the  collection  of 
more  detailed  information  on 
population  groups  to  meet  the  needs  of 
specific  data  users,  provided  the 
additional  detail  can  be  aggregated  to 
comply  with  the  minimum  standards. 

6.1.1.    Recommendations  Concerning 
Reporting  More  Than  One  Race 

•  When  self-identification  is  used,  a 
method  for  reporting  more  than  one 
race  should  be  adopted. 

•  The  method  for  respondents  to 
report  more  than  one  race  should  take 
the  form  of  multiple  responses  to  a 
single  question  and  not  a  "multiracial" 
category. 

•  When  a  Ust  of  races  is  provided  to 
respondents,  the  list  should  not  contain 
a  "multiracial"  category. 

•  Two  acceptable  forms  for  the 
instruction  accompanying  the  multiple 
response  question  are  "Mark  one  or 
more*  *  *"  and  "Select  one  or  more 

•  //  the  criteria  for  data  quaUty  and 
confidentiality  are  met,  provision 
should  be  made  to  report,  at  a 
minimum,  the  number  of  individuals 
identifying  with  more  than  one  race. 
Data  producers  are  encouraged  to 
provide  greater  detail  about  the 
distribution  of  multiple  responses. 

•  The  new  standards  will  be  used  in 
the  decennial  census,  and  other  data 
producers  should  conform  as  soon  as 
possible,  but  not  later  than  January 
1,2003. 

The  multiracial  population  is 
growing,  and  the  task  of  measuring  this 
phenomenon  will  have  to  be  confronted 
sooner  or  later.  Adopting  a  method  for 
reporting  more  than  one  race  now 
means  that  the  demographic  changes  in 
society  can  be  measured  more  precisely 
with  a  smaller  discontinuity  in 
historical  data  series  than  would  occur 
in  the  future.  Moreover,  while  technical 
concerns  should  not  govem  the 
decision,  new  procedures  will  be 
needed  in  any  event,  given  that  at  least 
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0.5  percent  of  respondents  to  the  2000 
Census  are  likely  to  select  more  than 
one  race  even  if  told  to  select  only  one. 
Allowing  respondents  in  Federal  data 
collections  to  select  more  than  one  race 
will  be  consistent  with  the  trend  toward 
this  option  at  the  state  level,  and  may 
encourage  the  states  to  conform  to  a 
Federal  standard. 

Methods  for  reporting  more  than  one 
race  have  been  tested  in  both  self- 
administered  and  interviewer- 
administered  settings  with  similar 
results.  This  change  v^rill  involve  costs, 
but  they  are  likely  to  be  manageable  and 
probably  would  be  incurred  eventually. 
The  counts  for  Whites  and  Blacks,  at 
least  in  the  short  term,  will  not  likely  be 
affected  by  allowing  the  reporting  of 
more  than  one  race;  for  populations 
whose  counts  could  be  affected,  the 
information  can  be  recovered  to  some 
degree  with  tabulation  procedures. 
Standardized  tabulation  rules  need  to  be 
developed  by  the  Federal  agencies 
working  in  cooperation  with  one 
another.  When  results  from  data 
collection  activities  are  reported  or 
tabulated,  the  number  selecting  more 
than  one  race  should  be  given,  assuming 
that  minimum  standards  for  data  quality 
and  confidentiahty  are  met.  Data 
producers  are  encouraged  to  provide 
greater  detail  about  the  distribution  of 
multiple  responses. 

Allowing  multiple  responses  is 
preferable  to  establishing  a  multiracial 
category,  given  the  lack  of  legislative 
need  for  a  specific  count  of  the 
multiracial  population  and  some  of  the 
drawbacks  associated  with  the  use  of 
that  category.  There  is  no  general 
consensus  for  a  definition  of 
"multiracial,"  as  reflected  in  the  pubUc 
comment  and  in  current  state  legislation 
requiring  a  multiracial  category.  A 
multiracial  category  is  more  likely  to  be 
misunderstood  by  respondents, 
resulting  in  greater  misreporting.  If  a 
multiracial  category  were  to  be  used 
(with  write-in  lines  or  a  follow-up 
question),  it  would  require  either  more 
space  or  more  coding.  An  "Other" 
category  with  a  multiracial  example 
may  be  less  likely  to  produce  accurate 
data,  may  be  offensive,  and  will  require 
coding.  Although  self-identification 
should  be  greatly  encouraged,  its  use  is 
not  always  feasible  or  appropriate. 
When  observer  identification  is  used, 
determining  a  multiracial  background 
by  observation  may  be  difficult,  if  not 
impossible. 

Since  data  producers  will  be  given 
until  2003  to  conform  to  the  new 
standards,  additional  research  could  be 
conducted  in  the  context  of  the  different 
data  collection  initiatives.  This  research 
might  estimate  the  effects  in  the 


different  settings  and  evaluate  methods 
for  data  tabulation  to  meet  users'  needs. 
This  data  was  chosen  because 
information  from  Census  2000  will  be 
available  then  for  use  in  conjunction 
with  other  Federal  data  collections.  It  is 
expected,  however,  that  data  producers 
will  begin  using  the  new  standards  as 
soon  as  possible. 

6.1.1.1    Fin  ding  Concerning  a  Method 
of  Reporting  ^4o^e  Than  One  Race 

Findings  favoring  adoption  of  a  method 
for  reporting  more  than  one  race: 

•  Between  1  and  1.5  percent  of  the 
public  select  a  multiracial  category 
when  offered  an  opportunity  to  do  so. 

•  The  opportunity  to  identify  with 
more  than  one  race  promotes  self- 
identification,  may  increase  self-esteem, 
and  may  reduce  nonresponse  to  the  race 
question. 

•  The  multiracial  population  has 
grown  over  the  past  25  to  30  years. 

•  Some  multiracial  individuals 
strongly  advocate  the  change. 

•  Some  states  have  already  begun 
allowing  individuals  to  identify  with 
more  than  one  race  using  a  multiracial 
category. 

•  Approximately  0.5  percent  of 
respondents  to  self-administered 
surveys,  including  the  1990  census, 
selected  more  than  one  race  even  when 
asked  to  select  only  one  race. 

•  Allowing  individuals  to  report  more 
than  one  race  may  provide  a  more 
complete  report  of  a  changing  society. 

•  Allowing  individuals  to  report  more 
than  one  race  could  increase  the 
accuracy  of  racial  reports,  and  some 
inconsistencies  in  racial  reporting  may 
be  eliminated. 

•  The  counts  for  Whites  and  Blacks, 
at  least  in  the  near  term,  are  unlikely  to 
be  affected. 

•  The  counts  for  affected  races  can,  to 
some  degree,  be  recovered  using  various 
tabulation  procedures. 

•  Test  results  in  self-administered 
surveys  and  interviewer-administered 
surveys  have  produced  similar  estimates 
of  individuals  who  are  likely  to  report 
more  than  one  race. 

•  The  process  for  reapportionment 
and  redistricting  is  not  likely  to  be 
affected. 

Findings  not  favoring  adoption  of  a 
method  for  reporting  more  than  one 
race: 

•  There  is  a  p>otentiaI  for  lowering 
counts  for  some  groups,  such  as 
American  Indians  and  Alaskan  Natives 
and  Asians  and  Pacific  Islanders. 

•  Advocacy  groups  for  some 
populations  have  strongly  opposed  the 
change. 


•  Time  series  and  other  analyses  wrill 
have  to  account  for  the  change. 

•  Alternative  tabulations  will  be 
needed  to  carry  out  some  program 
requirements,  and  this  may  be  in 
conflict  with  the  principle  of  self- 
identification. 

•  The  effects  of  survey  mode  (self- 
administered  or  administered  by 
interviewer,  over  the  telephone  or  in 
person)  may  be  accentuated,  and  data 
quality  may  suffer  if  instructions  for 
reporting  more  than  one  race  are  not  as 
successfully  communicated  to  the 
respondent  in  some  modes  as  in  others. 

•  Enforcement  of  the  Voting  Rights 
Act  might  be  affected  by  the  reporting 
of  more  than  one  race. 

Only  a  subset  of  multiracial 


individuals  may  choose  to  identify  with 
multiple  races,  so  estimates  for  this 
population  might  be  questioned. 

•  Data  processing  systems  may  have 
to  be  modified  to  incorporate  tabulation 
procedures  for  reporting  more  than  one 
race. 

•  Data  collection  instruments, 
instructions,  and  procedures  will  have 
to  be  modified,  and  more  emphasis  will 
need  to  be  placed  on  the  creation  of 
instructions  for  respondents. 

•  Observer,  and  possibly  proxy, 
identification  could  be  operationally 
difficult  to  implement. 

•  There  are  no  Federal  legislative 
requirements  for  information  about  the 
multiracial  population. 

6.1.1.2    Findings  Concerning  Different 
Formats  for  Reporting  More  Than  One 
Race 

Multiracial  Category 

•  Definitions  and  terminology  for  the 
category  would  have  to  be  generally 
understood  and  accepted  by  the  public. 

•  Persons  may  identify  with  two  or 
more  races,  but  may  not  choose  to 
respond  as  "multiracial." 

•  Using  a  multiracial  category  with  a 
write-in  would  take  up  little  space  but 
require  more  coding. 

•  Using  a  multiracial  category  with  a 
follow-up  question  specifying  races 
would  take  up  more  space  but  require 
less  coding. 

•  A  multiracial  category  with  a  write- 
in  works  well  for  self-administered  data 
collections  but  would  not  be 
appropriate  for  interviewer- 
administered  surveys,  which  would 
need  a  follow-up  question. 

•  Multiracial  is  sometimes 
misinterpreted  by  respondents  as  also 
meaning  multiethnic. 

•  The  presence  of  a  multiracial 
category  may  affect  reporting  by 
Hispanics  on  the  Hispanic  origin 
question. 
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Select  One  or  More  Races 

•  Only  one  question  is  needed. 

•  With  fewer  write-ins,  less  coding  is 
required. 

•  It  is  not  necessary  to  select 
terminology  and  develop  a  definition  if 
a  "multiracial"  category  is  not  being 
added. 

•  Instructions  would  be  needed,  and 
their  wording  would  be  extremely 
important. 

•  Some  respondents  already  select 
more  than  one  race  even  when  asked  to 
marie  only  one. 

•  Tabidating  a  multiple  respcmse 
option  may  be  more  stiBightforward  and 
consistent  across  Federal  agencies  than 
tabulating  write-in  responses  would  be. 

An  "Other"  Category  With  Examples 
That  Include  Multiracial 

•  Public  comment  indicated  that  an 
"Other"  category  is  oSensive  to  some 
respondents. 

•  A  greater  amount  of  coding  of 
responses  would  be  required. 

•  Multiracial  individuals  will  not  be 
able  to  express  adeqtiately  their  own 
identity. 

•  A  smaller  proportion  of 
respondents  may  report  "other" 
compared  with  the  other  options  for 
reporting  more  than  one  race. 

6.1.2  Recommendations  Concerning  a 
Combined  Race  and  Hispanic  Ethnicity 
Question 

•  When  self-identification  is  used,  the 
two  question  format  should  be  used, 
with  the  race  question  allowing  the 
reporting  of  more  than  one  race. 

•  When  self-identification  is  not 
feasible  or  appropriate,  a  combined 
question  can  be  used  and  should 
include  a  separate  Hispanic  category  co- 
equal with  the  other  categories. 

•  When  the  combined  question  is 
used,  an  attempt  should  b^  made,  when 
appropriate,  to  record  ethnicity  and  race 
or  multiple  races,  but  the  option  to 
indicate  only  one  category  is  acceptable. 

The  two  question  format  allows 
Hispanics  both  to  identify  as  Hispanic 
and  to  provide  information  about  their 
race.  It  provides  a  complete  distribution 
simply  and  continuity  with  past  data  is 
more  likely  to  be  maintained.  Data  on 
Hispanic  subgroups  can  be  obtained 
more  easily  with  this  format.  The  two 
question  format  should  be  used  in  all 
cases  involving  self-identification. 
When  self-identification  is  not  possible 
(e.g.,  the  respondent  is  incapacitated),  a 
combined  format  could  be  used.  The 
recording  of  both  Hispanic  ethnicity  and 
a  race  should  be  encouraged.  The 
recording  of  only  one  identification, 
however,  should  be  left  as  an  option. 


6. 1 .2. 1  Findings  Concerning  Whether 
Race  and  Hispanic  Origin  Should  Be 
Combined  Into  a  Single  Question 

Findings  fevoring  a  single  question: 

•  Respondents  may  not  confront  what 
they  may  consider  to  be  redundant 
questions.  ( 

•  The  concepts  of  "race"  and 
"ethnicity"  are  difficult  to  separate. 

•  Reporting  by  Hispanics  in  the 
"Other"  race  category  may  be  reduced. 

•  Some  Hispanics  and  data  users 
have  expressed  support  for  a  combined 
question. 

•  The  number  of  respondents  using 
write-ins  for  the  nee  question  may  be 
reduced. 

•  Inconsistencies  in  Hispanic 
reporting  may  be  reduced. 

•  Self-identification  tm  Hispanics 
may  be  enhanced. 

Findings  not  favoring  a  single  question: 

•  Some  Hispanics  want  to  identify 
their  race  in  addition  to  Hispanic  origin. 

•  Some  Hispanics,  including  the 
Census  Hispanic  Advisory  Committee 
and  most  Hispanic  organizations, 
oppose  a  single,  combined  question. 

•  "Hispanic"  is  not  considered  a  race 
by  some  respondents  and  users. 

•  The  reporting  of  Hispanic 
siibgroups  will  be  awkward  with  a 
single  question. 

•  A  single,  combined  question  may 
have  a  difiterantial  eBect  on  reporting  by 
Hispanic  subgroups. 

•  A  single,  combined  question  will 
increase  the  need  for  additional 
tabulations  as  a  result  of  multiple 
responses. 

•  Time  series  and  other  analyses  will 
have  to  account  for  the  change. 

•  The  historical  continuity  of 
economic  or  demographic  statistics  for 
Hispanics  may  be  affected. 

•  Additional  tabulations  may  be 
needed  for  administrative  reporting,  and 
this  might  infringe  on  self- 
identification. 

6. 1 .2.2  Findings  Concerning  Different 
Formats  if  Race  and  Hispanic  Origin  are 
Combined  in  a  Single  Question 

A  combination  of  race,  ethnicity,  and 
ancestry: 

•  More  responses  will  need  to  be 
coded  and  edited. 

•  Some  Hispanic  respondents  may 
not  provide  subgroup  detail,  reducing 
the  counts  of  specific  subgroups  and 
increasing  the  "other  Hispanic"  group. 

•  Ancestry  would  be  collected  for  the 
entire  population  on  every  data 
collection  and  not  just  the  Census  long 
form,  but  the  distribution  may  change 
from  that  with  a  separate  ancestry 
question. 


•  The  question  may  be  too  difficult 
for  some  respondents. 

A  question  with  an  Hispanic  category 
allowing  multiple  responses: 

•  Only  a  single  question  is  needed. 

•  Hispanic  origin  would  be  a  category 
co-equal  with  race. 

•  Some  Hispanics  prefer  to  indicate 
both  their  Hispanic  origin  and  race. 

A  question  with  an  Hi^Mnic  category 
allowing  only  one  response: 

•  The  count  of  Hispanics  may  be 
reduced,  since  some  Hispanics  may 
select  a  category  other  than  Hispanic. 

•  Hispanic  origin  would  be  co-equal 
with  race. 

•  CHwerver  and  proxy  identification 
could  be  more  difficult 

•  For  those  reporting  Hispanic,  no 
race  is  obtained. 

6.1.3    Reconmtendations  Concerning 
the  Retention  of  Both  Reporting  Formats 

•  The  two  question  format  should  be 
used  in  all  cases  involving  self- 
identification. 

•  The  current  combined  question 
format  should  be  replaced  vrith  a 
combined  format  which  includes  a  co- 
equal Hispanic  category  for  use,  if 
necessary,  in  observer  identification. 

The  two  question  format  for  collecting 
data  on  Hispanic  origin  and  race  is 
considered  superior  to  the  single 
question  format,  and  it  should  be  used 
in  all  cases  involving  self-identification. 
The  single  question  format  should  only 
be  used  where  self-identification  is  not 
possible.  In  these  cases,  a  single 
question  in  the  form  of  the  combined 
question  discussed  above  can  be  used, 
but,  again,  data  collectors  should  be 
strongly  encouraged  to  record  both 
ethnicity  and  race  to  provide  more 
complete  information  about  the 
individual.  Attempts  to  obtain  proxy 
responses  (from  family  or  friends)  as 
opposed  to  using  observer  identification 
also  should  be  encouraged  in  order  to 
promote  data  accuracy. 

Findings  favoring  retention: 

•  Both  formats  are  being  used  by 
Federal  agencies;  a  number  of  large 
administrative  data  bases  use  the 
combined  format. 

•  Some  data  collection  instruments 
and  procedures  as  well  as  processing 
systems  currently  being  used  will  have 
to  change  if  only  one  format  is  retained. 

•  Time  series  and  other  analyses 
would  have  to  account  for  the  change. 

Findings  not  favoring  retention: 

•  The  two  formats  do  not  produce 
comparable  data. 

•  The  combined  format  allowed  in 
Directive  15  does  not  produce  a 
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complete  distribution  of  Hispanic  origin 
by  race. 

6.1.4    Recommendation  Concerning  the 
Ordering  of  the  Hispanic  Origin  and 
Race  Questions 

•  When  the  two  questions  format  is 
used,  the  Hispanic  origin  question 
should  precede  the  race  question. 

All  research  findings  point  to  placing 
the  Hispanic  origin  question  before  the 
race  question.  Hispanics  appear  less 
confused  by  the  race  question  and  do 
not  select  the  "Other"  race  category  as 
often  when  this  sequencing  is  used. 
This  reduces  the  amount  of  data  editing 
and  coding  needed.  Furthermore,  non- 
Hispanics  are  more  likely  to  give  a 
response  to  the  Hispanic  origin 
question. 

Findings  favoring  the  race  question 
appearing  first: 

•  Current  time  series  or  other 
analyses  would  have  to  take  account  of 
a  change  in  question  sequencing. 

•  Even  if  the  Hispanic  origin  question 
were  to  appear  first,  some  Hispanic 
respondents  will  not  answer  the  race 
question  or  will  select  "Other"  race  in 
the  decennial  census. 

Findings  favoring  the  Hispanic  origin 
question  appearing  first: 

•  The  meaning  of  the  race  question 
will  be  clearer,  especially  to  Hispanics. 

•  Non-Hispanics  will  be  more  likely 
to  give  a  response  to  the  Hispanic  origin 
question. 

•  Data  editing  and  coding  should  be 
reduced. 

6.1.5    Recommendation  Concerning 
Adding  Cape  Verdean  as  an  Ethnic 
Category 

•  A  Cape  Verdean  ethnic  category 
should  not  be  added  to  the  minimum 
data  collection  standards. 

Given  the  small  size  and  geographic 
concentration  of  this  population,  the 
analytical  power  gained  by  a  separate 
identification  at  the  national  level 
would  be  minimal  compared  to  the 
costs,  especially  for  sample  surveys. 
Even  without  a  separate  category, 
however,  the  ability  to  report  more  than 
one  race  may  allow  Cape  Verdeans  to 
express  their  identity.  An  ancestry 
question  would  allow  Cape  Verdeans  to 
identify  themselves  for  the  purposes  of 
estimating  population  size.  States  with 
a  significant  Cape  Verdean  population 
can  collect  data  for  state  and  local 
purposes. 

Findings  favoring  the  addition  of  a  Cape 
Verdean  ethnic  category: 

•  It  would  respond  to  complaints  that 
discrimination  against  Cape  Verdeans  is 


difficult  to  assess  without  a  separate 
category  for  data  on  this  population. 

•  Cape  Verdean  is  easily  defined. 

•  Some  Cape  Verdeans  favor  the 
addition  of  the  category. 

•  Data  may  be  useful  for 
administering  some  state  and  local 
programs. 

•  The  number  of  write-ins  in  an 
"Other"  category  may  be  reduced. 

•  The  principle  of  self-identification 
would  be  supported. 

•  The  picture  of  society  would  be 
more  complete. 

Findings  not  favoring  a  Cape  Verdean 
ethnic  category: 

•  This  population  is  concentrated  in 
certain  states  that  could  collect  data  at 
the  local  level. 

•  There  is  no  specific  Federal 
requirement  for  information  about  Cape 
Verdeans. 

•  Little  research  has  been  done  on  the 
effects  of  adding  Cape  Verdean  to  the 
list  of  ethnic  categories. 

•  Time  series  and  other  analyses 
would  have  to  account  for  the  change. 

•  Cape  Verdeans  could  be 
accommodated  if  the  reporting  of  more 
than  one  race  were  allowed,  although 
additional  tabulations  would  be  needed. 

•  The  ancestry  question  on  the 
decennial  census  provides  an 
opportimity  for  individuals  to  identify 
their  Cape  Verdean  ancestry. 

6.1.6    Recommendation  Concerning  the 
Addition  of  an  Arab  or  Middle  Eastern 
Ethnic  Category 

•  An  Arab  or  Middle  Eastern  ethnic 
category  should  not  be  added  to  the 
minimum  data  standards. 

The  definition  of  Arab  or  Middle 
Eastern  ethnicity  is  problematic.  At  least 
three  approaches — linguistic, 
geographic,  and  religious — have  been 
proposed.  More  space  would  be  needed 
on  questionnaires,  and  Arab  or  Middle 
Eastern  ethnicity  can  be  obtained  from 
an  ancestry  question.  States  with  a 
significant  Arab  or  Middle  Eastern 
population  can  collect  data  for  state  and 
local  purposes.  Given  the  small  size  and 
geographic  concentration  of  this 
population,  the  analytical  power  gained 
by  a  separate  identification  at  the 
national  level  would  be  minimal 
compared  to  the  costs,  especially  for 
sample  surveys. 

Findings  favoring  the  addition  of  an 
Arab  or  Middle  Eastern  ethnic  category: 

•  It  would  respond  to  complaints  that 
discrimination  against  Arabs  or  persons 
&t)m  the  Middle  East  is  difficult  to 
assess  vnthout  a  separate  ethnic 
category. 

•  Some  Arabs  or  Middle  Easterners 
favor  a  separate  ethnic  identification. 


•  It  may  address  the  difficulty  some 
Arabs  or  Middle  Easterners  have  in 
responding  to  the  race  question. 

•  Data  may  be  useful  for 
administering  some  state  and  local 
programs. 

•  The  number  of  write-ins  for  an 
"Other"  category  may  be  reduced. 

•  The  principle  of  self-identification 
would  be  supported. 

•  The  picture  of  society  would  be 
more  complete. 

•  Arabs  and  Middle  Easterners  are 
racially  mixed  and,  hence,  similar 
conceptually  to  the  Hispanic 
commimity. 

Findings  not  favoring  the  addition  of  an 
Arab  or  Middle  Eastern  ethnic  category: 

•  An  Arab  or  Middle  Eastern 
ethnicity  is  difficult  to  define. 

•  States  having  concemtations  of 
Arabs  or  Middle  Easterners  could 
collect  data  at  the  local  level. 

•  An  Arab  or  Middle  Eastern 
ethnicity  question  would  require  more 
space. 

•  There  are  no  Federal  requirements 
for  information  about  Arabs  or  those 
from  the  Middle  East. 

•  Little  research  has  been  done  on  the 
effects  of  adding  an  Arab  or  Middle 
Eastern  ethnic  category. 

•  Time  series  or  other  analyses  would 
have  to  account  for  the  change. 

•  Arab  or  Middle  Eastern  ethnicity 
can  be  obtained  with  an  ancestry 
question  on  the  decennial  census. 

6.1.7  Recommendation  Concerning  the 
Addition  for  Any  Other  Categories  to  the 
Minimum  Set 

•  No  other  racial  or  ethnic  categories 
should  be  added  to  the  minimum  set  of 
categories. 

Additional  racial  and  ethnic 
categories  would  require  more  space 
with  little  analytical  value  added.  States 
can  collect  data  at  the  state  and  local 
level  for  groups  Concentrated  in  their 
areas.  The  current  Directive  permits  the 
collection  of  this  greater  detail.  Some  of 
these  groups  would  be  accommodated 
by  allowing  the  reporting  at  the  Federal 
level  of  more  than  one  race.  Given  the 
small  size  and  geographic  concentration 
of  these  populations,  the  analytical 
power  gained  by  a  separate 
identification  at  the  national  level 
would  be  minimal  compared  to  the 
costs,  especially  for  sample  surveys. 

Findings  favoring  the  addition  of  other 
categories: 

•  Such  an  addition  would  respond  to 
complaints  that  discrimination  cannot 
be  assessed  without  separate  categories. 

•  Some  states  and  local  areas  have 
diverse  populations  and  need  additional 
detail  for  administrative  purposes. 
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•  The  picture  of  society  would  be 
more  complete. 

•  Some  groups  favor  the  creation  of 
their  own  categories. 

•  The  number  of  write-ins  in  an 
"Other"  category  may  be  reduced. 

•  The  principle  of  self-identification 
would  be  supported. 

Findings  not  favoring  the  addition  of 
other  categories; 

•  There  are  no  specific  Federal 
requirements  for  information  on  other 
population  groups. 

•  States  having  concentrations  of 
certain  population  groups  could  collect 
data  at  the  local  level  to  meet  their 
requirements. 

•  Little  research  has  been  done  on  the 
effects  of  additional  categories. 

•  A  long  list  would  require  more 
space  on  all  data  collection  instruments, 
not  just  the  decennial  census  forms. 

•  Time  series  and  other  analyses 
would  have  to  accoimt  for  the  change. 

•  Some  of  these  categories  would  be 
accommodated  by  allowing  the 
reporting  of  more  than  one  race. 

•  The  current  Directive  permits  the 
collection  of  more  detailed  data  on 
populaticm  groups,  provided  the  detail 
can  be  aggregated  into  the  minimum  set 
of  categMies. 

6.1.8    Recommendation  Concerning 
Changing  the  Term  "American  Indian" 
to  "Native  American" 

•  The  term  American  Indian  should 
not  be  changed  to  Native  American. 

The  t«TB  "Native  American"  may 
confiise  those  bom  in  the  United  States, 
uid  the  count  of  American  Indians  may 
become  less  accurate.  "Native 
American"  is  a  term  wluch  could 
include  more  than  American  Indians. 
American  Indiuis  are  divided  on  which 
term  they  prefer,  but  most  tribal 
organizations  prefer  "American  Indian." 

Findings  favoring  the  change: 

•  Some  find  the  term  to  be  a  more 
accurate  descriptioa  of  this  indigenous 
population. 

•  Some  American  Indians  expressed  a 
preference  for  the  term  "Native 
American." 

Findings  not  favoring  the  change: 

•  American  Indian  tribal  governments 
prefer  to  retain  the  term  "American 
Indian." 

•  The  term  "Native  American"  often 
is  interpreted  by  respondents  to  mean 
"bom  in  this  country." 

•  The  accuracy  of  the  counts  of 
American  Indians  may  be  affected  by  a 
change  in  terminology. 

•  Time  series  and  other  analyses 
would  have  to  account  for  the  change  in 
terminology. 


•  "Native  American"  is  confusing, 
since  it  refers  to  groups  other  than 
American  Indians. 

6.1.9  Recommendation  Concerning 
Changing  the  Term  "Hawaiian"  to 
"Native  Hawaiian" 

•  The  term  "Hawaiian"  should  be 
changed  to  "Native  Hawaiian. " 

Altnough  the  term  "Native  Hawaiian" 
may  be  misinterpreted  by  respondents 
to  mean  "bom  in  Hawaii."  there  is  little 
evidence  to  suggest  this  would  be  as 
likely  as  in  the  case  of  "Native 
American."  Furthermore,  the 
preponderance  of  the  public  comments 
on  this  issue  favored  using  "Native 
Hawaiian." 

Findings  favcMing  the  change: 

•  Hawaiians  are  an  indigenous  people 
to  what  is  now  the  United  States. 

•  PubUc  comment  indicated  a 
preference  for  the  use  of  the  term 
"Native  Hawaiian." 

•  The  review  foimd  no  compelling 
evidence  that  counts  of  this  group 
would  be  affected. 

Findings  not  favoring  the  change: 

•  "Native  Hawaiian"  may  be 
misinterpreted  by  respondents  to  mean 
"bom  in  Hawaii." 

•  llie  accuracy  of  counts  of 
Hawaiians  may  be  affected. 

•  Time  series  and  other  analyses 
could  have  to  take  account  c^  the 
change. 

•  Some  research  findings  indicated 
that  more  Hawaiians  appear  to  prefn 
"Hawaiian"  to  "Native  Hawaiian,"  but 
both  were  acceptable  terms. 

6.1.10  Recommen  dation  Concerrung 
the  Classification  of  Hawaiians 

•  Hawaiians  should  continue  to  be 
classified  in  the  Asian  or  Pacific 
Islander  category. 

Although  Hawaiians  are  an 
indigenous  people,  they  are 
geographically  linked  to  other  Pacific 
Islanders.  FurthermcM*,  other  groups, 
such  as  the  American  Samoans  and  the 
Guamanians,  requested  a  similar 
change,  with  the  result  that  the  meaning 
of  the  Pacific  Islander  classification 
would  likely  be  affected.  Hawaiians  are 
divided  on  which  classification  should 
be  used.  The  historical  continuity  of 
data  on  the  econcnnic  characteristics  of 
Pacific  Islanders  would  be  affected. 

Findings  favoring  classification  with 
other  indigenous  populations 

•  Hawaiians  are  an  indigenous 
people. 

•  Like  Alaska,  and  unlike  American 
Samoa  or  Guam,  Hawaii  is  a  state. 

•  Hawaiians  account  for 
approximately  ten  percent  of  the 


indigenous  population  of  the  United 
States. 

•  Some  Hawaiians  favor  classification 
in  the  same  category'  as  the  American 
Indians  and  Alaska  Natives. 

Findings  favoring  continued 
classification  as  Asian/Pacific  Islander 

•  Geographically,  Hawaiians  should 
be  classified  with  other  Pacific 
Islanders: 

•  Time  series  and  other  analyses 
would  not  have  to  account  for  the 
change  in  classification. 

•  The  administration  of  Federal 
programs  for  the  indigenous  population 
might  be  affected  by  the  change. 

•  Other  groups,  such  as  the  Samoans 
and  the  Guamanians,  also  have 
requested  reclassification  out  of  the 
Asian/Pacific  Islander  category.  These 
changes,  alcmg  with  a  change  for 
Hawaiians,  would  effectively  eliminate 
the  Pacific  Islander  category. 

•  The  historical  continuity  of 
economic  and  demographic  statistics  for 
Pacific  Islanders  as  well  as  American 
Inr^'<ins  could  be  affected  by  a  change  r 
c         'cation. 

•  jerican  Indian  tribal  govemments 
are  ^i^posed  to  the  change,  because  it 
might  affect  the  quality  of  the  data  for 
American  Indians. 

•  There  appears  to  be  no  clear 
preference  on  the  part  of  Hawaiians — 
some  Hawaiians  favor  classification  in 
the  Amwican  Indian  categmy.  and  still 
others  fevor  a  separate  Native  Hawaiian 
category. 

•  Except  for  the  propwjrtion  of  college 
graduates.  Hawaiians  resemble  Asians 
more  than  American  indiaas  in  t«ms  of 
ecoacMoic  status. 

6.1.11     Recommendations  Concerning 
the  Use  of  Alaska  Native  Instead  of 
Eskimo  and  Aleut 

•  "Alaska  Native"  should  replace  the 
term  "Alaskan  Native. " 

•  Alaska  Native  should  be  used 
instead  of  Eskimo  and  Aleut. 

•  The  Alaska  Native  response  option 
should  be  accompanied  by  a  request  for 
tribal  affiliation  when  possible. 

"Alaska  Native"  is  the  term  preferred 
by  this  population  (as  compared  to 
"Alaskan  Native").  Alaska  Native, 
accompanied  by  a  request  fw  tribal 
affiliation,  provides  more  accurate  and 
complete  data. 

Findings  favoring  the  use  of  Alaska 
Native: 

•  The  term  "Eskimo"  is  offensive  to 
some  respondents. 

•  Alaska  Native,  accompanied  by  a 
request  for  tribal  affiliation,  provides 
more  accurate  data  for  administrative 
purposes. 
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•  "Alaska  Native"  is  the  term 
preferred  by  this  population. 

Findings  not  favoring  the  use  of  Alaska 
Native: 

•  The  terms  "Eskimo"  and  "Aleut" 
are  acceptable  to  most  Alaska  Natives. 

6.1.12  Recommendations  Concerning 
the  Classification  of  South  and  Central 
American  Indians 

•  South  and  Central  American 
Indians  should  be  classified  as 
American  Indian. 

•  The  definition  of  the  "American 
Indian  or  Alaska  Native"  category 
should  6e  modified  to  include  the 
original  peoples  fmm  South  and  Central 
America. 

The  classification  of  South  and 
Central  American  Indians  as  American 
Indian  is  consistent  with  how  the 
Canadian  Indians  are  classified,  but  the 
definition  of  the  category  would  need  to 
be  changed  accordingly.  While  the 
effects  on  the  count  of  American  Indians 
will  be  minimal,  South  and  Central 
American  Indians  may  find  it  easier  to 
answer  the  race  question. 

Findings  favoring  a  more  inclusive 
American  Indian  classification: 

•  Classification  in  the  American 
Indian  category  would  be  consistent 
with  how  the  Canadian  Indians  in  the 
United  States  have  been  classified  using 
the  current  categories. 

•  The  consistency  of  the  classification 
of  American  Indians  will  be  increased. 

•  It  would  be  easier  for  South  and 
Central  American  Indians  to  answer  the 
race  question. 

•  The  effects  of  this  change  on  the 
population  count  and  other  data  on 
American  Indians  will  be  minimal. 

•  Some  South  and  Central  American 
Indians  may  prefer  being  classified  as 
American  Indian. 

Findings  not  favoring  a  more  incrusive 
American  Indian  classification: 

•  Little  research  has  been  done  on  the 
potential  effects  of  changes. 

•  Some  South  and  Central  American 
Indians  may  prefer  being  classified  as 
White. 

•  The  reclassification  may  have  a 
small  effect  the  administration  of 
Federal  programs  for  American  Indians. 

6.1.13  Recommendations  Concerning 
the  Venn  or  Terms  To  Be  Used  for  the 
Name  of  the  Black  Category 

•  The  name  of  the  Black  category 
should  be  changed  to  "Black  or  African 
American." 

•  The  category  definition  should 
remain  unchanged. 

•  Additional  terms,  such  as  Haitian 
or  Negro,  can  be  used  if  desired. 


Substantial  numbers  of  this 
population  identify  with  one  of  the  two 
terms.  Black  and  African- American.  If 
the  two  terms  are  connected  by  an  "or," 
Caribbean  Blacks  can  identify  with  the 
category.  Other  terms,  such  as  "Negro" 
and  "Haitian,"  can  be  used,  but  they 
should  not  be  required.  Since  a 
relatively  small  number  of  Blacks 
identify  with  "Negro"  and  "Haitian," 
the  term  "Black  or  African  American"  is 
likely  to  be  sufficient. 

Findings  favoring  using  "Black": 

•  Time  series  and  other  analyses  will 
be  unaffected. 

•  A  plurality  of  Blacks  prefer  this 
term. 

•  This  term  does  not  cause  much 
confusion  for  respondents,  such  as 
Caribbean  Blacks. 

•  For  most  Blacks,  it  is  not  an 
offensive  term. 

•  Some  respondents  find  "African- 
American"  a  confusing  term  because  the 
term  could  exclude  Caribbean  Blacks  or 
include  anyone  from  Africa,  including 
Whites. 

•  Some  public  comment  indicated  an 
objection  to  the  use  of  "American"  in 
"African- American,"  because  it 
connotes  nationality  and  is  not  used  in 
the  names  of  the  other  categories,  except 
for  the  American  Indian  category. 

Findings  favoring  using  "African 
American"  or  "Afro-American": 

•  A  large  proportion  of  Blacks  fovor 
one  of  these  terms. 

•  For  most  Blacks,  these  are  not 
offensive  terms. 

•  The  terms  are  commonly  used  and 
there  seems  to  be  a  general  consensus 
about  the  population  group  in  the 
United  States  for  which  the  term  is 
intended. 

Findings  favoring  another  term: 

•  "Negro"  may  be  favored  by  older 
Blacks. 

•  "Colored"  may  be  favored  by  some 
Blacks  in  the  South. 

Findings  favoring  use  of  more  than  one 
term: 

•  Using  more  than  one  term  is  more 
inclusive  and  could  achieve  more 
complete  coverage  of  the  Black 
population. 

•  Nonresponse  to  the  race  question 
among  Blacks  may  be  reduced. 

•  Write-ins  are  less  likely. 

6.1.14    Recommendations  Concerning 
the  Term  or  Terms  To  Be  Used  for 
Hispanic 

•  The  term  used  should  be 
"Hispanic." 

•  The  definition  of  the  category 
should  remain  unchanged. 


•  Additional  terms,  such  as  Latino  or 
Spanish  Origin,  can  be  used  if  desired. 

A  majority  of  Hispanics  prefer  the 
"Hispanic"  term.  "Hispanic"  is  a  term 
with  which  most  of  this  population  is 
now  familiar.  Other  terms,  such  as 
"Latino"  or  "Spanish  Origin,"  can  be 
used  to  achieve  more  complete  coverage 
of  the  Hispanic  population.  There  is 
some  evidence,  however,  that  using  the 
term  "Latino"  may  result  in  the 
inclusion  of  some  unintended 
population  groups,  so  it  should  not  be 
a  part  of  the  minimum  standard. 

Findings  favoring  using  Hispanic: 

•  A  majority  of  Hispanics  favor  this 
term. 

•  Time  series  and  other  analyses  are 
likely  to  be  unaffected. 

•  Most  Hispanics  are  &miKar  with 
this  term. 

•  The  inclusion  of  other  terms,  such 
as  "Latino,"  might  have  the  effect  of 
including  unintended  population 
groups. 

Findings  favoring  using  the  term 
"Latino": 

•  Some  Hispanics  favor  this  term. 

•  Some  Hispanics  are  more  familiar 
with  this  term  than  with  "Hispanic"  or 
other  terms. 

Findings  favoring  using  the  term 
"Spanish  Origin": 

•  Some  respondents  of  Spanish  or 
European  descent  prefer  this  term. 

•  Some  Hispanics  may  be  more 
familiar  with  this  term  than  with  other 
terms. 

Findings  favoring  another  term: 

•  The  term  "Chicano"  may  be  favored 
by  Hispanics  in  the  Southwest  region  of 
the  United  States. 

Findings  favoring  use  of  more  than  one 
term: 

•  Nonresponse  of  Hispanics  to  the 
Hispanic  ethnicity  question  may  be 
reduced. 

6.2    Comparison  of  the  Current 
Standards  With  the  Recommended 
Standards 

This  section  summarizes  the 
differences  between  Directive  No.  15 
and  the  recommended  changes.  The 
current  standards  are  presented  in 
Section  6.2.1.  Section  6,2.2  shows  how 
the  current  standards  would  be  changed 
if  the  recommendations  were  to  be 
adopted  by  the  Office  of  Management 
and  Budget.  In  the  latter  case,  the 
Interagency  Committee's  recommended 
changes  are  presented  in  bold  type  so 
that  they  can  be  more  readily  compared 
to  the  cxuTBnt  standards. 
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6.2.1     The  Current  Standards  in 
Directive  No.  15 

The  basic  racial  and  ethnic  categories 
for  Federal  statistics  and  program 
administrative  reporting  are  defined  as 
follows: 

a.  American  Indian  or  Alaskan 
Native.  A  person  having  origins  in  any 
of  the  original  peoples  of  North 
America,  and  who  maintains  cultural 
identification  through  tribal  affiliation 
or  community  recognition. 

b.  Asian  or  Pacific  Islander.  A  person 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
China,  India,  Japan,  Korea,  the 
Philippine  Islands,  and  Samoa. 

c.  Black.  A  person  having  origins  in 
any  of  the  black  racial  groups  of  Africa. 

d.  Hispanic.  A  person  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  culture  or 
origin,  regardless  of  race. 

e.  White.  A  person  having  origins  in 
any  of  the  original  peoples  of  Europe, 
North  Africa,  or  the  Middle  East. 

To  provide  flexibility,  it  is  preferable 
to  collect  data  on  race  and  ethnicity 
separately.  If  separate  race  and  ethnic 
categories  are  used,  the  minimima 
designations  are: 

Race: 

— American  Indian  or  Alaskan  Native 
— Asian  or  Pacific  Islander 
—Black 
—White 

Ethnicity: 

— Hispanic  origin 

— Not  of  Hispanic  origin 

When  race  and  ethnicity  are  collected 
separately,  the  number  of  White  and 
Black  perscMis  who  are  Hispanic  must  be 
identifiable,  and  capable  of  being 
reported  in  that  category. 

If  a  combined  format  is  used  to  collect 
racial  and  ethnic  data,  the  minimiun 
acceptable  categories  are: 
American  Indian  or  Alaskan  Native 
Asian  or  Pacific  Islander 
Black,  not  of  Hispanic  origin 
Hispanic 
White,  not  of  Hispanic  origin 

The  category  which  most  closely 
reflects  the  individual's  recognition  in 
his  community  should  be  used  for 
purposes  of  reporting  on  persons  who 
are  of  mixed  racial  and/ or  ethnic 
origins. 

hi  no  case  should  the  provisions  of 
this  Directive  be  construed  to  limit  the 
collection  of  data  to  the  categories 
described  above.  However,  any 
reporting  required  which  uses  more 
detail  shall  be  organized  in  such  a  way 


that  the  additional  categories  can  be 
aggregated  into  these  basic  racial/ethnic 
categories. 

6.2.2    Recommended  Standards 

The  tninimum  categories  for  data  on 
race  and  ethnicity  for  Federal  statistics 
and  program  administrative  reporting 
are  defined  as  follows: 

a.  American  Indian  or  Alaska  Native. 
A  person  having  origins  in  any  of  the 
original  peoples  of  North  and  South 
America  (including  Central  America), 
and  who  maintains  cultural 
identification  through  tribal  affiliation 
or  commimity  recognition. 

b.  Asian  or  Pacific  Islander.  A  p>erson 
having  origins  in  any  of  the  original 
peoples  of  the  Far  East,  Southeast  Asia, 
the  Indian  subcontinent,  or  the  Pacific 
Islands.  This  area  includes,  for  example, 
China,  India,  Japan,  Korea,  the 
Philippine  Islands,  Hawaii,  and  Samoa. 

c.  Black  or  Afirican-Amflrican.  A 
person  having  origins  in  any  of  the 
black  racial  groups  of  Africa. 

d.  Hispanic.  A  person  of  Mexican, 
Puerto  Rican,  Cuban,  Central  or  South 
American  or  other  Spanish  culture  or 
origin,  regardless  of  race. 

e.  White.  A  p>erson  having  origins  in 
any  of  the  original  peoples  of  Europe, 
North  Africa,  or  the  Middle  East. 

To  provide  flexibiUty  and  aasure  data 
quality,  it  is  preferable  to  collect  data  on 
race  and  ethnicity  separately.  When 
race  and  ethnicity  are  collected 
separately,  edinicity  should  be 
collected  first  Persons  of  mixed  racial 
origins  can,  but  are  not  required  to, 
report  mare  than  one  race.  If  race  and 
ethnicity  are  effected  separately,  the 
TninimiiTn  designations  are: 

a.  Race: 

— American  Indian  or  Alaska  Native 
— Asia  or  Pacific  Islander 
— Black  or  Africwa-American 
—White 

b.  Ethnicity: 

— Hispanic  origin 

— Not  of  Piispanic  origin 

What  the  data  are  reported,  a 
miniwiHn  of  one  additional  racial 
category,  designated  "More  than  one 
race,"  most  be  indnded,  if  the  criteria 
for  data  quality  and  cm^dentiality  are 
met,  in  order  to  report  die  aggregate 
number  of  multiple  race  responats. 
Data  producers  are  encouraged  to 
proykle  greater  detail  about  the 
distribution  of  multiple  responses. 
Terms  such  as  "Haitian"  or  "Negro" 
can  be  used  in  addition  to  "Black"  and 
"African-American."  Terms  such  as 
"Latino"  or  "Spanish  origin"  can  be 
used  in  additicm  to  "Hispanic." 

If  a  combined  format  must  be  used  to 
collect  racial  and  ethnic  data,  both  race 


and  ethnicity  or  multiple  races  should 

be  collected  when  appropriate, 

although  the  selection  of  one  category 

will  be  acceptable.  If  a  combined 

format  is  used,  the  minimiim  categories 

are: 

— American  Indian  or  Alaska  Native 

— Asian  or  Pacific  Islander 

— Black  or  African- American 

— Hispanic 

—White 

When  the  data  are  reported,  a 
minimum  of  two  additional  categories, 
designated  "Hispanic  and  one  or  more 
races"  and  "More  than  one  race,"  must 
be  included  if  the  criteria  for  data 
quality  and  confidentiality  are  met  and 
both  race  and  ethnicity  and  multiple 
races  were  collected. 

In  no  case  should  the  provisions  of 
this  Directive  be  construed  to  limit  the 
collection  of  data  to  the  categories 
described  above.  In  fact,  the  collection 
of  subgroup  detail  is  encouraged. 
However,  any  reporting  required  which 
uses  more  detail  shaU  be  organized  in 
such  a  way  that  the  additional 
categories  can  be  aggregated  into  these 
minimum  categories  for  data  on  race 
and  ethnicity. 

6. 3    Recommendations  for  Further 
Research 

A  great  deal  of  research  has  been 
conducted  over  the  past  few  years  to 
provide  information  on  which  to  base 
possible  revisions  to  Directive  No.  15. 
More  research  still  is  needed.  Most 
immediately,  research  should  be 
conducted  by  the  affected  agencies  both 
to  evaluate  the  effects  of  the  proposed 
changes  and  to  consider  methods  for 
accommodating  them  A  phased 
implementation  period  of  up  to  five 
years  has  been  proposed  to  allow 
agencies  to  make  changes  in  data 
collection  instnunents  and  procedures, 
as  well  as  in  processing  and  tabulation 
systems.  To  assist  the  agencies,  OMB 
^ould  issue  guidelines  on  data 
tabulation  and  reporting,  instructions 
for  interviewers,  and  suggested  wording 
for  questions  by  January  1,  1999. 

Tabulation  methods  are  particularly 
important  in  the  case  of  reporting  more 
than  one  race,  and  Federal  and  state 
^encies  are  encouraged  to  work 
together,  under  the  auspices  of  OMB,  to 
develop  methods  that  would  produce 
consistent  results  for  program  purposes 
and  for  comparisons  with  historical 
data.  These  guidelines  would  be 
particularly  useful  for  those  charged 
with  civil  rights  enforcement.  In 
addition,  much  thought  should  be  given 
to  the  appropriate  way  to  tabulate 
multiple  responses  for  official  purposes. 
Because  instructions  can  have  a 
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profound  effect  on  data  quality, 
instructions  for  respondents  and 
interviewers  that  will  effectively 
communicate  the  intention  of  the  race 
and  Hispanic  origin  questions  should  be 
developed.  Other  aspects  of 
questionnaire  design,  including 
question  wording,  also  should  be 
addressed  by  the  guidelines. 

Some  important  issues  have  not  been 
resolved  during  this  period  of  review 
and  a  number  of  questions  are  left 
unanswered.  For  example,  conceptual 
bases  for  defining  Arab  or  Middle 
Eastern  ethnicity  should  be  explored. 
The  differences  between  the  concepts  of 
"race,"  "ethnicity,"  and  "ancestry" 
have  not  been  satisfactorily  determined. 
More  intensive  study  of  small 
populations  such  as  Hawaiians,  Cape 
Verdeans,  and  Creoles  should  be 
undertaken.  In  many  cases,  this  work 
would  have  to  be  done  in  local  areas 
where  these  population  groups  are 
concentrated.  In  the  future,  there  will  be 
the  opportunity  to  examine  why  some 
people  choose  to  select  more  than  one 
race  while  others,  with  the  same 
characteristics,  do  not.  Also,  more 
research  is  needed  on  inconsistencies  ia 
reporting  race  and  ethnicity  over  time. 
More  thought  should  be  given  to  the 
cvurent  use  of  geographic  origin  in  the 
definition  of  racial  categories.  Building 
on  considerable  progress  the  Census 
Bureau  has  mad«,  the  search  for  a  single 
question  that  satisfoctorily  captures  both 
race  and  ethnicity  should  be  continued. 


Almey.  M.,  Pryor,  E.T..  and  White,  P.M. 
(1992),  "National  Census  Measures  of 
Ethnicity  in  the  Americas,"  in 
Proceedings  of  the  International  Union 
for  the  Scientific  Study  of  Populations' 
Conference  on  "The  Peopling  of  the 
Americas."  Vera  Cruz,  Mexico,  Vol.  3, 
pp.  5-22. 

Bales,  N.  (IWl).  "The  1990  alternative 
questionnaire  experiaent:  Preliminary 
report  of  the  100-percent  items,"  Paper 
written  for  the  1990  Decennial  Census. 

Bates,  N.,  Martin.  E.A..  DeMaio.  T.]..  and  de 
la  Puente,  M.  (1996)  "Questionnaire 
Effects  on  Measurements  of  Race  and 
Spanish  Origin,"  Journal  of  Official 
Statistics.  Vol.  11,  pages  433-459. 

Bates.  N.,  de  la  Puente.  M.,  DeMaio.  T.J.,  and 
Martin,  E.A.  (1994),  "Research  on  Race 
and  Ethnicity:  Results  from 
Questionnaire  Design  Tests,"  Paper 
presented  at  the  Census  Bureau's  Annual 
Research  Conference.  Rosslyn,  VA. 

Bennett.  C.  McKenney.  N.,  and  Harrison.  R. 
(1995),  "Racial  Classification  Issues 
Concerning  Children  in  Mixed-Race 
Households,"  paper  presented  at  the 
Annual  Meeting  of  the  Population 
Association  of  America,  San  Francisco. 
California. 


Billingsly,  A.  (1993),  Climbing  facob's 

Ladder:  The  enduring  Legacy  of  African- 
American  Families.  New  York:  Simon  & 
Schuster. 

Blackburn-Moreno  R.  (1994),  Letter  from 
ASPIRA  Assoc.  Inc.  to  0MB. 

Bracken,  K.,  and  de  Bango.  G.  (1992), 

"Hispanics  in  a  racially  and  ethnically 
mixed  neighborhood  in  the  greater 
metropolitan  New  Orleans  area," 
Ethnographic  evaluation  of  the  1990 
decennial  Census  report  #16,  Prepared 
under  )oint  Statistical  Agreement  89-45 
with  Hispanidad  '87,  Inc.  Bureau  of  the 
Census.  Washington  D.C. 

Bureau  of  the  Census  (1997),  "Results  of  the 
1996  Race  and  Ethnic  Targeted  Test," 
Staff  in  Population  Division  and 
Decennial  Statistical  Studies  Division, 
Population  Division  Working  Paper  No. 
18. 

Bureau  of  the  Census  (1996),  "Findings  on 
Questions  on  Race  And  Hispanic  Origin 
Tested  in  the  1996  National  Content 
Survey."  Population  Division  Working 
Paper  No.  16. 

Bureau  of  the  Census  (1995),  Statistical 
Abstract  of  the  United  States:  1995 
(1 15th  edition)  Washington.  D.C.  1995. 

B  ureau  of  the  Census ,  Ancestry  of  the 
Population  in  the  United  States,  1980 
CP-3-2. 

Bureau  of  the  Census,  Detailed  Ancestry 
Groups  for  States,  1990  CP-S-1-2. 

Bureau  of  the  Census,  American  Indian 
Population  by  Tribe,  for  the  Unitmd 
States,  Regions,  Divisions,  and  States: 
1990,  1990  CPH-L-99 

Bureau  ef  the  Ceasus  (19M),  "Assessment  of 
Implications  of  Listing  Asian  and  Pacific 
Islander  Groups  in  tlie  1990  Census  Race 
Hem,"  August  19. 

Bureau  of  the  Census  (1988),  "Issue  Paper  on 
the  1990  Census  Race  Question," 
Novemtier  10. 

Bureau  of  the  Census  (^19M),  "Minutes  and 
Report  of  Committee  RecoBuaendations, 
Census  Advisory  Committee  of  the 
American  Indian  and  Alaska  Native, 
Asian  and  PaciHc  Islander,  Black  and 
Hispanic  Populations  for  the  1990 
Census,"  April  21. 

Bureau  of  the  Census  (1982),  Persons  of 
Spanish  origin  by  State:  1980,  U.S. 
Department  of  Commerce.  Bureau  of  the 
Census  (PC80-1-7). 

Campbell.  J.R.,  Donahue,  P.,  Reese,  C,  and 
Phillips,  G.  (1966),  'NAEP  1994  Reading 
Report  Card  for  the  Nation  and  the 
States:  Findings  from  the  National 
Assessment  of  Educational  Progress  and 
Trial  state  Assessment,"  Office  of 
Educational  Research  and  Improvement, 
U.S.  Department  of  Education. 

Cantor,  D.,  Kerwin,  J.,  and  Schecter,  S. 
(1966).  "Evaluation  of  changes  to  the 
race  question  on  birth  certificates." 
Proceedings  of  the  Section  on  Survey 
Research  Methods,  American  Statistical 
Association. 

Carbo.  1994.  Testimony  by  MALDEF  to  th« 
Office  of  Management  and  Budget, 
Public  Hearings  on  Standards  for  the 
Classification  of  Federal  Data  on  Race 
and  Testimony. 


Carter-Pokras,  O.,  and  LaVeist,  T.  (1996), 
"Research  and  Politics:  The 
Classification  of  Multiracial  Persons," 
paper  presented  at  the  American  Public 
Health  Association,  New  York. 

Crews,  D.E.,  and  Bindon,  J.R.  (1991), 
"Ethnicity  as  a  taxonomic  tool  in 
biomedical  and  biosocial  research," 
Ethnicity  and  Disease,  1:42-49. 

Denton,  N.A.,  and  Massey,  D.S.  (1989). 
"Racial  identity  among  Caribbean 
Hispanics:  The  effect  of  double  minority 
status  on  residential  segregation," 
American  Sociological  Review,  54,  790- 
808. 

Department  of  Health  and  Human  Services 
(1995),  Directory  of  Minority  Health  and 
Human  Services  Data  Resources, 
September. 

Dniry,  T.F.,  Moy,  C.S.,  and  Poe,  G.S.  (1980), 
"Going  beyond  interviewer  observations 
of  race  in  the  National  Health  Survey," 
in  Classification  Issues  in  Measuring  the 
Health  Status  of  Minorities,  Hyattsville, 
MD:  U.S.  Public  Health  Sendee,  NCHS. 

Duncan.  G.J.,  Hill.  M.S.,  Lepkowski,  J.,  Garza. 
R.G.,  Falcon,  A.,  Garcia,  C,  and  Garcia, 
J.  (1992),  Panel  Study  of  Income 
Dynamics,  1968-1990  [Latino  Sample, 
1990).  (Computer  file)  Ann  Arbor,  MI: 
Survey  Research  Center  (producer)  Ann 
Arbor,  MI:  Consortium  for  Political  and 
Social  Research  (distributor). 

Elias-Olivares,  L.  and  Fair,  M.  (1991), 

"Sociolinguistic  Analysis  of  Mexican- 
American  Patterns  of  Non-Response  to 
Census  Questionnaires,"  Ethnographic 
Exploratory  Research,  Report  f  16.  Center 
for  Survey  Methods  Research,  Bureau  of 
the  Census,  Washington  DC. 

Falcon  A.  (1994),  "Poerto  Ricans  and  the 
politics  of  racial  identity,"  in  The 
Psychological  development  and  creative 
expression  of  racial  and  ethnic  identity, 
eds.  Harris  H.,  Griffith  E.,  Blue  H.,  New 
York  Routledge. 

Farley,  R  (1993),  "Questions  about  race, 
Spanish  origin  and  ancestry:  Findings 
from  the  Census  of  1990  and  proposals 
for  the  census  of  2000,"  Testimony  at 
hearings  of  the  Subcommittee  on  Census, 
Statistics  and  Postal  Penonnel,  House  of 
Representatives,  April  14. 

Federal  Register  Notice  (1995)  "Standards 
for  the  Classification  of  Federal  Data  on 
Race  and  Ethnicity,"  Office  of 
Management  and  Budget,  Federal 
Register.  60  FR  44674-44693,  August  28, 
1995. 

Fernandez,  E.W.  (1996),  "Comparisons  of 
Selected  Social  and  Economic 
Characteristics  Between  Asians, 
Hawaiians,  Pacific  Islanders,  and 
American  Indians  (including  Alaskan 
Natives),"  Population  Division  Working 
Paper  No.  15.  U.S.  Bureau  of  the  Census. 

General  Accounting  Office  (1993),  Census 
Reform:  Eariy  Outreach  and  Decisions 
Needed  on  Race  and  Ethnic  Questions, 
GAO  Report  GGD-93-96. 


Fedaral  Regiater  /  Vol.  62.  No.  131  /  Wednesday,  July  9.  1997  /  Notices 


Geiber,  E,  and  de  la  Puente,  M.  (1996),  "The 
DevelqfMnent  and  Cognitive  Testing  of 
Race  and  Ethnic  Origin  Questions  for  the 
Year  2000  Decennial  Census," 
Proceedings  of  the  Bureau  of  the  Census 
1996  Annual  Research  Conference, 
ArUngton,  Virginia. 
GimMiez,  M.E.  (1989),  "Latino/Hispanic — 
who  needs  a  name?  The  case  against  a 
standardized  terminology,"  International 
Journal  of  Health  Services,  19,  557-571. 

Ginmio,  A.  (1979),  "A  comparison  of  Puerto 
Ricans  in  New  York  with  native  Puerto 
Ricans  and  Native  Americans  on  two 
measures  of  acculturation:  gender  roles 
and  racial  identification, "  Doctoral 
dissertation.  Pordham  University,  New 
York.  NY. 

Gin(»io,  A.,  and  Berry,  P.C  (1972). 

"Measuring  Puerto  Ricans'  perceptions 
of  racial  characteristics,"  (Summary) 
Proceedings  of  the  80th  Annual 
Convention  of  the  American 
Psychological  Association,  7:287-288. 

Hahn,  R.A.  (1994),  "The  coding  of  race  and 
ethnicity  in  federal  health  statistics; 
problems  and  prospects,"  paper 
presented  at  a  Workshop  on  Race  and 
Ethnicity  Classification:  An  Assessment 
of  the  Federal  Standard  for  Race  and 
Ethnicity  Classification,  National 
Research  Council,  Washington,  DC  Feb. 
17-18. 

Hahn,  R.A.  (1992),  "The  Sute  of  Federal 
Health  Statistics  on  Racial  and  Ethnic 
Groups."  The  Journal  of  American 
Medical  Association.  267.  268-271. 

Hahn,  R.,  Mulinare, ).,  and  Teutsch,  S. 
(1992),  "Inconsistencies  in  Coding  of 
Race  and  Ethnicity  Between  Birth  and 
Death:  A  New  Look  at  Infant  Mortahty  in 
the  United  States  1983-1985,"  Journal  of 
Aiherican  Medical  Association,  267:259- 
63. 

Hahn,  R.A,  Truman.  B.I.  and  Barker,  N.D. 
(1996),  "Identifying  ancestry:  The 
reliability  of  ancestral  identification  in 
the  United  States  by  self,  proxy, 
interviewer,  and  funeral  director," 
Epidemiology,  7,  75-80. 

Harris,  M.,  Consorte,  G.,  )osildeth,  L.,  Joseph. 
Byrne,  B.  (1993),  "Who  are  the  Whites? 
Imposed  Census  categories  and  the  racial 
demography  of  Brazil,"  Social  Forces; 
72(2),  451-462. 

Hayes-Bautista.  D.E..  and  Chapa.  J.  (1987), 
"Latino  terminology:  Conceptual  bias  for 
standard  terminology,"  American 
Journal  of  Public  Health,  77, 61-68, 

Hazuda,  H.F.,  Comeaux,  P.H.,  Stem,  M.P.. 
Haffner,  SJvl.,  Eifler,  QW.,  and 
Rosenthal,  M,A.  (1986),  "A  comparison 
of  three  indicators  for  identifying 
Mexican  Americans  in  epidemiologic 
research;  Methodological  findings  from 
the  San  Antonio  Heart  Study,"  American 
Journal  of  Epidemiology,  123,  96-112. 

Johnson,  T.,  Jobe,  J.B.,  O'Rourke,  D..  Sudman, 
S.,  Wamecke.  R.B.,  Chavez.  N.,  and 
Golden,  P.  (1995),  "Racial  and  ethnic 
self-identification  in  birth  certification," 
I>ap>er  presented  at  the  American 
Sociological  Association,  Washington 
DC. 


lfiimn«ttlfi  C.  (1994),  "An  Hispanic 

assessment  of  the  Feden^  standard  for 
race  and  ethnicity,"  p^>er  prwsented  at 
the  W<M'kshap  on  Race  and  Ethnicity 
Classification:  An  Assessment  of  the 
Fednal  Standard  for  Race  and  Ethnicity. 
Committee  on  National  Statistics, 
Washington. 

Kissam,  E.,  Herrera,  E,  and  Nakamoto,  J.M. 
(1993),  "Hispanic  responses  to  Census 
enumeration  forms  and  procedures," 
Report  prepared  for  the  Bureau  of  the 
Census,  Suitland,  MD. 

Kleinman,  J.C.  (1990),  "In&nt  mortality 
among  racial/ethnic  minority  groups," 
Morbidity  and  Mortality  Weekly  Report 
CDC  Surveillance  Summary,  39  (3),  31- 
39. 

Uvrakas,  P.J.,  Schejbal,  J.A.,  and  Smith,  T.W. 
(1994),  "The  use  and  perception  of 
ethnoracial  labels:  'African-American' 
and/or  'Black,' "  Proceedings  of  the  1994 
Annual  Research  Conference.  505-515. 

Levin,  M.J.  (1995),  "Report  on  Focus  Group 
Research  for  Race  Item  for  the  2000 
Census:  Guamanian  Versus  Chamorro  (or 
Both),"  RepKDrt  prepared  for  the  Bureau 
of  the  Census,  Suitland,  MD. 

Lindan.  C.P..  Hearst,  N.,  Singleton,  |.A., 
Trachtenberg,  A.I.,  Riordan,  N.M., 
Tokagawa,  D.A.,  and  Chu.  G.S.  (1990), 
"Underreporting  of  Minority  AIDS 
Deaths  in  San  Franciso  Bay  Area,  1985- 
86."  Public  Health  Reports  105(4),  400- 
404. 

Martin,  E.,  DeMaio,  T.J..  and  CampaneUi.  P.C 
(1990),  "Statement  on  cognitive  research, 
director  of  the  Center  for  Survey 
Methods  Research.  U.S.  Bureau  of  the 
Census,"  Workshop  on  Race  and 
Ethnicity  Classification:  An  Assessment 
of  the  Federal  standard  for  race  and 
ethnicity  classification.  Committee  on 
National  Statistics.  National  Research 
Council.  Washington  DC,  1994. 

Martinez,  A.R.  (1998),  "The  efPects  of 

acculturation  and  racial  identity  on  self- 
esteem  and  psychological  well-being 
among  young  Puerto  Ricans,"  Ph.D. 
Dissertation.  City  University  of  New 
Yoik. 

Massey,  J.T.  (1980),  "A  Comparison  of 
Interviewer  Observed  Race  and 
Respondent  Rejxjrted  Race  in  the 
National  Health  Interview  Survey," 
paper  presented  at  Annual  Meeting  of 
the  American  Statistical  Association. 
Houston,  Texas. 

McKenney,  N.  and  Cresce  A.  (1992). 

"Measurement  of  Ethnicity  in  the  United 
States:  Experiences  of  the  U.S.  Census 
Bureau."  Published  in  the  Proceedings  of 
the  Joint  Canada-United  States 
Conference  on  the  Measurement  of 
Ethnicity,  pages  173-222. 

McKenney,  N.R,  Bennett,  CE.,  Harrison,  B., 
and  del  Pinal,  J.  (1991),  "Evaluating 
racial  and  ethnic  reporting  in  the  1990 
Census,"  Washington,  DC  U.S.  Bureau 
of  the  Census. 

McKay,  R.B.,  and  de  la  Puente.  M.  (1995), 
"Cognitive  Research  in  Designing  the 
CPS  Supplement  on  Race  and  Ethnicity." 
Proceedings  of  the  Bureau  of  the  Census 
1995  Annual  Research  Conference, 
Rosslyn,  Virginia  435—445. 


McKay,  R.B.,  Stinson,  LL..  de  U  Puente,  M. 
and  Kojetin.  B.A.  (1996).  "Interpreting 
the  Findings  of  the  Statistical  Analysis  of 
the  C7S  Supplement  on  Race  and 
Ethnicity,"  Proceedings  of  the  Bureau  of 
the  Census  199S  Annual  Research 
Conference.  Rosslyn.  Virginia  326-337. 

National  Center  for  Education  Statistics, 
Racial  and  Ethnic  Qassifications  Used 
by  Public  Schook,  NCBS  96-09Z.  pp.  14- 
15. 

National  Council  of  La  Raza  (1995),  Letter  of 
the  Office  of  Management  and  Budget. 

National  Research  Coimcil,  Committee  on 
National  Statistics  (1996),  Spotlight  on 
Heterogeneity:  The  Federal  Standards  for 
Racial  and  Ethnic  Qassification 
(Summary  of  a  Workshop),  National 
Academy  Press,  Washington,  D.C 

Office  of  Management  and  Budget  (1995), 
"Standards  for  the  Classification  of 
Federal  Data  on  Race  and  Ethnicity," 
Fodaral  Registn-,  60:44674-44693, 
August  28,  1995. 

Office  of  Management  and  Budget  (1977), 
"Race  and  Ethnic  Standards  for  Federal 
Statistics  and  Administrative  Reporting." 

Olguin  F.  (1994)  Letter  from  the  Mexican 
American  Legal  Defense  and  Educational 
Fund  to  0MB. 

Poe,  G.S.,  Powell-Griner,  E..  McLaughlin, 
J,IC,  Robinson,  K..  and  Placek.  J.  (1993), 
"A  comparability  study  of  the  responses 
to  the  1986  National  Mortality  Follow- 
back  Survey  to  similar  demographic 
items  from  the  death  certificate,"  US 
Department  of  Health  and  Human 
Services,  Public  Health  Service,  Centers 
for  Disease  Control  and  Prevention, 
National  Center  for  Health  Statistics. 
Vital  and  Health  Statistics.  Data 
Evaluation  and  Methods  Research. 
Series  2.  No.  118. 

Rodriguez.  C.E..  (1994)  "Challenges  and 
Emerging  Issues:  Race  and  Ethnic 
Identity  Among  Latinos,"  Committee  on 
National  Statistics,  National  Research 
Council,  Washington,  DC 

Rodriguez,  CE.  (1992),  "Race,  culture  and 
Latino  'otherness'  in  the  1980  Census," 
Social  Science  Quarteriy,  71(4),  930-937. 

Rodriguez.  C  (1989).  Puerto  Ricans:  Bom  in 
the  USA.  Boston:  Urwin  and  Hv-man. 
(Reissued  by  Westview  Press  in  Boulder. 
CO  in  1991). 

Rodriguez,  C  (1974).  "Puerto  Ricans: 

Between  Black  and  White,"  Journal  of 
New  York  Affairs.  1(4),  92-101. 

Rodriguez,  CE.,  and  Cordero-Guzman,  J.M. 
(1992),  "Place  race  in  context, "  Ethnic 
Racial  Studies.  15,  523-43. 

Rodriguez,  N.,  and  Hagan,  J.  (1991). 
"Investigating  Census  coverage  and 
content  among  undocumented:  An 
ethnographic  study  of  Latino  immigrant 
tenants  in  Houston."  Ethnographic 
evaluation  of  the  1990  Decennial  Census 
Report  #3,  Prepared  under  Joint 
Statistical  Agreement  89-34  with  the 
University  of  Houston,  Bureau  of  the 
Census,  Washington  D.C 


36946 


Federal  Register  /  Vol.  62.  No.  131  /  Wednesday,  July  9,  1997  /  Notices 


Romero,  M.  (1992),  "Ethnographic  evaluation 
of  behavioral  causes  of  Census 
undercount  of  undocumented 
immigrants  and  Salvadorans  in  the 
Mission  District  of  San  Francisco, 
California.  "  Ethnographic  evaluation  of 
the  1990  Decennial  Census  Report  #18. 
Prepared  under  |oint  Statistical 
.Agreement  89—41  with  the  San  Francisco 
State  University  Foundation  Bureau  of 
the  Census,  Washington,  DC. 

Scan-,  HA  (1994).  Statement  of  Harry  A. 
Scan:.  .Acting  Director,  Bureau  of  the 
Census  Al  the  Hearings  before  the 
Subcommittee  on  Census.  Statistics,  and 
Postal  Personnel  of  the  Committee  on 
Post  Office  and  Civil  Service.  House  of 
Representatives.  103  Congress,  first 
Session.  )une  30.  1993.  Serial  No.  103- 
7,pp,  3-17 

Smith,  T  (19921.    Changing  racial  labels: 
From  Colored'  to  Negro  to  Black'  to 
'African  American,    '  Public  Opinion 
Quarterly.  56.  496-514 

Smith.  T  W  (183).  ■Problems  in  ethnic 
measurement  Over-  under-  and 
misidentification.  "  Proceedings  of 
American  StatisUcai  Association. 


Sorlie,  P.D.,  Backlund,  E.,  Johnson  N.J.,  and 
Rogot,  E.  (1993),  "Mortality  by  Hispanic 
Status  in  the  United  States,  'Journal  of 
the  American  Medical  Association  270: 
2464-68 

Subcommittee  on  Census,  Statistics  and 
Postal  Personnel  of  the  Committee  on 
Post  Office  and  Civil  Service.  House  of 
Representatives  (1993),  Hearings  on 
Review  of  Federal  Measurements  of  Race 
and  Ethnicity. 

Tienda,  M.,  and  Ortiz,  V.  (1986), 

"Hispanicity  and  the  1980  Census," 
Social  Science  Quarterly,  67,  3-20. 

Torres,  J.  (1996),  "Report  Says  Combining 
Race  and  Ethnicity  in  Census  Lowers 
Latino  ResfXinse,"  Hispanic  Link  WeekJv 
Report.  June  3,  p.  4. 

Trevino,  F.M.  (1987),  "Standardized 

terminology  for  Hisp>anic  populations." 
American  Journal  of  Public  Health,  77, 
69-72. 

Tucker,  C  (1996),  "Summary  of  Responses 
on  Assessing  Possible  Changes  in  the 
Collection  of  Statistics  on  Race  and 
Ethnicity,"  Survey  of  Council  of 
Professional  Association  of  Federal 
Statistics  members. 


Tucker,  C.  (1996),  Summary  of  Focus  Group 
with  State  and  Local  Association  of 
F*ublic  Data  Users  Members. 

Tucker.  C,  McKay,  R..  Kojetin,  B.,  Harrison, 
R.,  de  la  Puente,  M. .  Stinson,  L.,  and 
Robinson.  E.  (1996),  "Testing  methods  of 
collecting  racial  and  ethnic  information: 
Results  of  the  Current  Population  Survey 
Supplement  on  Race  and  Ethnicity," 
Bureau  of  Labor  Statistics  Statistical 
Notes,  No.  40. 

Tumin,  M.,  Feldman,  A.  (1961),  Social  class 
and  social  change  in  Puerto  Rico, 
Princeton:  Princeton  University  Press. 

Wong,  F.  Y.,  and  McKay,  D.R.  (1992), 
"Hispanic  subgroups  and  intraracial 
comparisons  (letter),"  American  Journal 
of  Public  Health,  82  (12),  1691. 

Wright,  L.  (1994),  "One  Drop  of  Blood,"  New 
Yorker,  7/25/94,  pp.  46-54. 

Yzaguirre,  R..  and  Perez,  S.M.  (1997), 
"Accurate  racial/ethnic  data  should 
drive  category  review,"  in  Double 
exposure:  poverty  and  race  in  America, 
eds.  C.  Hartman  and  M.E.  Sharpe. 
Armonk.  NY. 

[FR  Doc.  97-17664  Filed  7-8-97;  8:45  am] 
BILUNG  CODE  3110-01-M 


Wednesday 
July  9,  1997 


Part  ill 


Environmental 
Protection  Agency 


40  CFR  Part  60 

Proposed  Revision  of  Standards  of 
Performance  for  Nitrogen  Oxide 
Emissions  From  New  FossH-Fuel  Fired 
Steam  Generating  Units;  Proposed 
Revisions  to  Reporting  Requirements  for 
Standards  of  Performance  for  New 
Fossil-Fuei  Fired  Steam  Generating  Units; 
Proposed  Rule 


36948  Federal  Register  /  Vol.  62,  No.  131  /  Wednesday.  July  9,  1997  /  Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

[FRL-5854-5] 

RIN-2060^E56 

Proposed  Revision  of  Standards  of 
Performance  for  Nitrogen  Oxide 
Emissions  From  New  Fossil-Fuel  Fired 
Steam  Generating  Units;  Proposed 
Revisions  to  Reporting  Requirements 
for  Standards  of  Performance  for  New 
Fossil-Fuel  Fired  Steam  Generating 
Units 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Proposed  revisions. 

SUMMARY:  Pursuant  to  section  407(c)  of 
the  Clean  Air  Act,  the  EPA  has  reviewed 
the  emission  standards  for  nitrogen 
oxides  (NOx)  contained  in  the  standards 
of  performance  for  new  electric  utility 
steam  generating  units  and  industrial- 
commercial-institutional  steam 
generating  units.  This  document 
presents  EPA's  findings  and  proposes 
revisions  to  the  existing  NOx  standards. 

The  proposed  changes  to  the  existing 
standards  for  NOx  emissions  reduce  the 
numerical  NOx  emission  limits  for  both 
utihty  and  industrial  steam  generating 
units  to  reflect  the  performance  of  best 
demonstrated  technology.  The  proposal 
also  changes  the  format  of  the  revised 
NOx  emission  limit  for  electric  utility 
steam  generating  units  to  an  output- 
based  format  to  promote  energy 
efficiency  and  pollution  prevention. 

As  a  separate  activity,  EPA  has  also 
reviewed  the  quarterly  sulfur  dioxide, 
NOx,  and  opacity  emission  reporting 
requirements  of  the  utility  and 
industrial  steam  generating  unit 
regulations  contained  in  40  CFR  part  60, 
subpart  Da  and  Db.  This  document 
proposes  to  allow  owners  or  operators  of 
affected  facilities  to  meet  the  quarterly 
reporting  requirements  of  both 
regulations  by  means  of  electronic 
reporting,  in  lieu  of  submitting  written 
compliance  reports. 
DATES:  Comments.  Comments  on  the 
proposed  revisions  must  be  received  on 
or  before  September  8,  1997. 

Public  Hearing.  A  public  hearing  will 
be  held,  if  requested,  to  provide 
interested  persons  an  opportunity  for 
oral  presentations  of  data,  views,  or 
arguments  concerning  the  proposed 
revisions.  If  anyone  contacts  the  EPA 
requesting  to  speak  at  a  public  hearing 
by  July  30,  1997.  a  public  hearing  will 
be  held  on  August  8.  1997  beginning  at 
9:00  a.m.  The  public  hearing  is  only  for 
the  oral  presentations  of  comments  with 


the  EPA  asking  clarifying  questions. 
Persons  interested  in  attending  the 
hearing  should  call  Ms.  Donna  Collins 
at  (919)  541-5578  to  verify  that  a 
hearing  will  occur. 

Request  to  Speak  at  Hearing.  Persons 
wishing  to  present  oral  testimony  must 
contact  EPA  by  July  30,  1997. 

ADDRESSES:  Interested  parties  may 
submit  written  comments  (in  duplicate 
if  possible)  to  Public  Docket  No.  A-92- 
71  at  the  following  address:  U.S.  • 
Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center  (6102),  401  M  Street,  S.W., 
Washington.  D.C.  20460.  The  Agency 
requests  that  a  separate  copy  also  be 
sent  to  the  contact  person  listed  below. 
The  docket  is  located  at  the  above 
address  in  Room  M-1500,  Waterside 
Mall  (ground  floor),  and  may  be 
inspected  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday.  Materials 
related  to  this  rulemaking  are  available 
upon  request  from  the  Air  and  Radiation 
Docket  and  Information  Center  by 
calling  (202)  260-7548  or  7549.  The 
FAX  number  for  the  Center  is  (202)  260- 
4400.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials. 

Comments  and  data  also  may  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to:  a-and-r- 
docket@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  also  will  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
A-92-71.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  comments  on 
this  proposed  rule  may  be  filed  online 
at  many  Federal  Depository  Libraries. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  EPA's  Office  of 
Administration  Auditorium,  Research 
Triangle  Park,  North  Carolina.  Persons 
wishing  to  present  oral  testimony 
should  notify  Ms.  Donna  Collins, 
Combustion  Group  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  telephone  number  (919)  541- 
5578.  FAX  number  (919)  541-5450. 

Technical  Support  Documents.  The 
technical  support  documents 
summarizing  information  gathered 
during  the  review  may  be  obtained  fi-om 
the  docket;  fi-om  the  EPA  library  (MD- 
35),  Research  Triangle  Park,  North 
Carolina  27711,  telephone  number  (919) 
541-2777,  FAX  number  (919)  541-0804; 
or  irom  the  National  Technical 
Information  Services.  5285  Port  Royal 


Road,  Springfield,  Virginia  22161, 
telephone  number  (703)  487-4650. 
Please  refer  to  "New  Source 
Performance  Standards,  Subpart  Da — 
Technical  Support  for  Proposed 
Revisions  to  NOx  Standard",  EPA-453/ 
R-94-012  or  "New  Source  Performance 
Standards,  Subpart  Db — Technical 
Support  for  Proposed  Revisions  to  NOx 
Standard".  EPA-453/R-95-012. 
Docket.  Docket  No.  A-92-71, 
containing  supporting  information  used 
in  developing  the  proposed  revisions,  is 
available  for  public  inspection  and 
copying  from  8:30  a.m.  to  12:00  p.m. 
and  1:00  to  3:00  p.m.,  Monday  through 
Friday,  at  EPA's  Air  Docket  Section, 
Waterside  Mall,  Room  1500. 1st  Floor, 
401  M  Street,  S.W.,  Washington,  D.C. 
20460.  A  reasonable  fee  may  be  charged 
for  copying  docket  materials,  including 
printed  paper  versions  of  electronic 
comments  which  do  not  include  any 
information  claimed  as  CBI. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  specific  aspects 
of  this  proposal,  contact  Mr.  James 
Eddinger,  Combustion  Group,  Emission 
Standards  Division  (MD-13),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park.  North  Carolina 
27711,  telephone  number  (919)  541- 
5426. 

SUPPLEMENTARY  INFORMATION:  The 
following  outline  is  provided  to  aid  in 
locating  information  in  this  notice. 

I.  Background 

n.  Proposed  Revisions 

III.  Rationale  for  Proposed  Revisions 

A.  Performance  of  NOx  Control 
Technology 

B.  Control  Technology  Costs 

C.  Regulatory  Approach 
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Steam  Generating  Units  (Subpart  Da) 

E.  Revised  Standard  for  Industrial- 
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Generating  Units  (Subpart  Db) 

F.  Alternate  Standard  for  Consideration 
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V.  Summary  of  Considerations  Made  in 

Developing  the  Rule 

VI.  Summary  of  Cost,  Environmental,  Energy. 

and  Economic  Impacts 

VII.  Request  for  Comments 

Vni.  Administrative  Requirements 

This  document  is  also  available  on  the 
Technology  Transfer  Network  (TTN), 
one  of  the  EPA's  electronic  bulletin 
boards.  The  TTN  provides  information 
and  technology  exchange  in  various 
areas  of  air  pollution  control.  The 
service  is  free,  except  for  the  cost  of  a 
phone  call.  Dial  (919)  541-5742  for  up 
to  a  14.400  bps  modem.  The  TTN  is  also 
accessible  via  the  Internet  at 
"ttnwww.rtpnc.epa.gov."  If  more 
information  on  the  TTN  is  needed,  call 
the  HELP  line  at  (919)  541-5384. 
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I.  Background 

Title  IV  of  the  Clean  Air  Act  (the  Act), 
as  amended  in  1990,  authorizes  the  EPA 
to  establish  an  acid  rain  program  to 
reduce  the  adverse  effects  of  acidic 
deposition  on  natural  resources, 
ecosystems,  materials,  visibility,  and 
public  health.  The  principal  sources  of 
the  acidic  compounds  are  emissions  of 
sulfur  dioxide  (SO2)  and  NOx  from  the 
combustion  of  fossil  fuels.  Section 
407(c)  of  the  Act  requires  the  EPA  to 
revise  standards  of  performance 
previously  promulgated  under  section 
111  for  NOx  emissions  from  fossil-fuel 
fired  steam  generating  units,  including 
both  electric  utiUty  and  nonutility  units. 
These  revised  standards  of  performance 
are  to  reflect  improvements  in  methods 
for  the  reduction  of  NOx  emissions. 

The  currMit  standards  for  NOx 
emissions  from  fossil-fuel  fired  steam 
generating  units,  which  were 
promulgated  under  section  111  of  the 
Act,  are  contained  in  the  new  source 
performance  standards  (NSPS)  for 
electric  utility  steam  generating  units 
(40  CFR  60.40a,  subpart  Da)  and  for 
industrial-ccHnmercial-institutional 
steam  generating  units  (40  CFR  60.40b. 
subpart  Db). 

Tne  current  NOx  standards  for  new 
utility  steam  generating  units  vnn 
promulgated  on  June  11, 1979  (44  FR 
33580).  The  NSPS  apply  to  riectric 
utility  steam  generating  units  cap^le  of 
firing  more  than  73  megawatts  (MW) 
(250  miUion  Btu/hoiu-)  heat  input  of 
fossil  fuel.  fcH'  which  construction  m 
modification  commenced  after 
September  18. 1978.  llie  ciinrent  NSPS 
also  apply  to  industrial  cogenmation 
facilities  that  sell  more  than  25  MW  of 
electrical  output  and  more  than  one- 
third  (rf  their  potential  output  capacity 
to  any  utility  power  distribution  system. 
Tlie  current  NOx  standards  for  new 
electric  utlUty  steam  generating  units 
we  fuel-specific  and  were  based  on 
combustion  modification  techniques.  At 
the  time  the  NSPS'Was  promulgated,  the 
most  effective  combustion  modification 
techniques  for  reducing  NOx  emissions 
from  utility  steam  generating  units  were 
judged  to  be  combinations  of  staged 
combustion  (overfire  air  (OFA)],  low 
excess  air  (LEA),  and  reduced  heat 
release  rate. 

The  NSPS  for  NOx  emissions  for 
industriid  steam  generating  units  was 
promulgated  on  November  25, 1986  (51 
FR  42768).  The  NSPS  apply  to 
industrial  steam  generating  units  with  a 
heat  input  capacity  greater  than  29  MW 
(100  million  Btu/hour),  for  which 
construction,  modification,  or 
reconstruction  commenced  after  June 
19, 1984.  The  NOx  standards 


promulgated  for  industrial  steam 
generating  imits  are  fuel-  and  boiler- 
specific  and  were  based  on  the 
performance  of  LEA  and  LEA-staged 
combustion  modification  techniques. 

n.  Proposed  Rerisions 

Standards  of  performance  for  new 
sources  established  under  section  111  of 
the  Act  are  to  reflect  the  application  of 
the  best  system  of  emission  reduction 
which  (taking  into  consideration  the 
cost  of  achieving  such  emission 
reduction,  any  nonair  quality  health  and 
envlroiunental  impact  and  energy 
requirements)  the  Administrator 
determines  has  been  adequately 
demonstrated.  This  level  of  control  is 
commonly  referred  to  as  best 
demonstrated  technology  [BUT). 

The  proposed  standards  would  revise 
the  NOx  emission  limits  for  steam 
generating  units  in  subpart  Da  (Electric 
Utility  Steam  Generating  Units)  and 
subpart  Db  (Industrial-Commercial- 
Instltutional  Steam  Generating  Units). 
Only  those  electric  utility  and  industrial 
steam  generating  units  for  which 
constructlcm,  modification,  or 
reconstruction  is  commenced  after  July 
9, 1997  would  be  afiected  by  the 
proposed  revisions. 

Ine  NOx  emission  limit  proposed  in 
today's  notice  for  sut^Mrt  De  units  is 
170  nanograms  per  jaale  (ng/J)  [1.35  lb/ 
megawatt-hour  (X4Wh)]  net  mergy 
output  regardless  o(  fuel  type.  For 
subpart  EK)  units,  the  NOx  emission 
limit  being  proposed  is  87  ng/j  (0.20  lb/ 
miUion  Btu)  heat  input  from  the 
combusticm  of  any  gaseous  fuel,  liquid 
fuel,  (»  solid  fuel:  however,  far  low  heat 
release  rate  units  firing  natural  gas  or 
distillate  oil,  the  current  NOx  erais«on 
limit  of  43  ng/J  (0.10  tt>/million  Btu) 
heat  input  is  unchanged. 

Compliance  with  the  proposed  NOx 
emissicHi  limit  is  determined  on  a  30- 
day  rolling  average  basis,  which  is  the 
same  requlr«Dent  as  the  one  currently 
in  subputs  Da  and  Db. 

The  proposed  revisions  to  the 
quarterly  SO2,  NOx,  and  (^adty 
reporting  requirements  of  subparts  Da 
and  Db  would  allow  electronic  quarterly 
reports  to  be  submitted  in  lieu  of  the 
written  reports  currently  required  under 
sections  60.49a  and  60.49b.  The 
electronic  reporting  option  would  be 
available  to  any  affected  facility  imder 
subpart  Da  or  Db,  including  imlts 
presently  regulated  under  those 
subparts.  Each  electronic  quarterly 
report  would  be  submitted  no  later  than 
30  days  after  the  end  of  the  calendar 
quarter.  The  format  of  the  electronic 
report  would  be  consistent  with  the 
electronic  data  reporting  (EDR)  format 
specified  by  the  Administrator  under 


section  75.64(d)  for  use  in  the  Title  IV 
Acid  Rain  Program.  Each  electronic 
report  would  be  accompanied  by  a 
certification  statement  from  the  owner 
or  operator  indicating  whether 
compliance  with  the  appUcable 
emission  standards  and  minimum  data 
requirements  was  achieved  during  the 
reporting  pehod. 

m.  Rationale  for  Preposed  Revisions 

A.  Performance  of  NOx  Control 
Technology 

The  control  technologies  that  are 
commercially  available  for  reducing 
NOx  emissions  can  be  grouped  into  one 
of  two  fundamentally  different 
techniques:  combustion  control  and  flue 
gas  treatment.  Generally,  combustion 
controls  reduce  NOx  emissions  by 
suppressing  NOx  formation  during  the 
combustion  process.  Flue  gas  treatment 
controls  are  add-on  controls  that  reduce 
NOx  emissions  after  combustion  has 
occurred. 

Combustion  control  techniques 
generally  employed  on  wall-fired 
pulverised  coal  (PC)  fired  units  include 
low  NOx  burners  [LNB]  (I.e.,  burners 
that  incorpcN^te  LEA  and  air  staging 
within  the  burner)  or  LNB  with  OFA. 
For  tongentially- fired  PC  units, 
combustion  control  techniques 
generally  employed  include  LNB  (i.e.,  a 
low  NOx  configured  cool  and  air  nozzle 
array  and  in)ection  of  a  portion  of  the 
combustion  air  throi^  air  nozzles 
above,  but  essentially  within  the  same 
waterwall  hole  as  the  coal  and  air 
nozzle  amy)  or  LNB  with  separated 
OFA  (i.e..  LNB  with  additional  air 
nozzles  above  but  outside  the  waterwall 
bole  that  includes  the  cool  and  air 
nozzle  array).  For  control  of  fluidlzed 
bed  combustion  (FBC)  and  stoker  steam 
generating  units,  air  staging  is  the  form 
of  combustion  control  employed. 

Another  group  of  combustion  ccMitrol 
techniques  are  based  on  the  use  of  clean 
fuels  (i.e.,  natural  gas).  Commercially 
available  gas-based  control  techniques 
are  rebuming  and  cofiring  with  coal  or 
oil.  In  rebuming,  natural  gas  is  injected 
above  the  primary  combustion  zone  to 
create  a  fuel-rich  zone  to  reduce  burner- 
generated  NOx  to  molecular  nitrogen 
(Nj)  and  water  vapor.  It  is  necessary  to 
add  overfire  air  above  the  rebuming 
zone  to  complete  combustion  of  the 
rebuming  fuel.  Natural  gas  cofiring 
consists  of  injecting  and  combusting 
natural  gas  near  or  concurrently  with 
the  main  oil  or  coal  fuel. 

Two  commercially  available  flue  gas 
treatment  technologies  for  reducing 
NOx  emissions  from  fossil  fuel-fired 
steam  generating  units  are  selective 
noncatalytic  reduction  (SNCR)  and 
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selective  catalytic  reduction  (SCR).  In 
SNOl,  ammonia  (NHs)  or  urea  is 
injected  into  the  flue  gas  to  reduce  NOx 
to  Nj  and  water.  The  SCR  utilizes 
injection  of  NH>  into  the  flue  gas  in  the 
presence  of  a  catalyst.  The  catalyst 
promotes  reactions  that  convert  NOx  to 
Nz  and  water  at  higher  removal 
efficiencies  and  lower  flue  gas 
temperatures  than  required  for  SNCR. 

Application  of  flue  gas  treatment 
technologies  on  coal-fired  boilers  in  the 
United  States  (U.S.)  has  grown 
considerably  during  the  past  two  years. 
However,  both  SNCR  and  SCR 
technologies  have  been  apphed  widely 
to  commercial-scale  gas-and  oil-fired 
steam  generating  units.  Both 
technologies  have  been  appUed  to  coal- 
fired  steam  generating  units  outside  the 
U.S.  The  SCR  technology  has  been 
implemented  on  coal-fired  steam 
generating  units  in  Germany  and  Japan 
over  the  past  13  years  and  has  achieved 
substantially  reduced  NOx  emission 
levels.  A  recent  EPA  report  notes  that 
there  are  72  coal-fired  plants  (137  units) 
in  Germany,  28  coal-fired  plants  (40 
units)  in  Japan,  9  coal-fired  plants  (29 
units)  in  Italy,  and  8  coal-fiied  plants 
(10  units)  in  other  European  coimthes 
using  SCR  (See  EPA  report, 
"Performance  of  SCR  Technology  for 
NOx  Emissions  at  Coal-Fired  Electric 
Utility  Units  in  the  United  States  and 
Western  Europe"). 

The  SCR  technology  is  currently  being 
applied  on  seven  coal-fired  steam 
generating  units  in  the  U.S.  These 
applications  are  described  in  Table  1. 

Table  i  .— Full-Scale  SCR  Experi- 
ence ON  Coal-Fired  Units  in  the 
U.S. 


Plant.  Unit  No.,  and  State 


Bkctmood  1,  VA  

Carney's  Pomt  1 ,  ^4J 
Carney's  Point  2,  NJ 

Inciantown.  FL  

Logan  1,  NJ  

Merrinuck  2.  NH 

Stanton  2.  FL  


Year 
online 


1996 
1994 
1994 
1996 
1994 
1996 
1996 


The  SNCR  technology  has  been 
apphed  in  the  U.S.  to  a  number  of  coal- 
fired  utility  and  industrial  steam 
generating  units.  Each  of  these  control 
technologies  is  discussed  in  the 
technical  support  documents. 

The  performance  of  combustion 
controls  applied  to  subpart  Da  coal-fired 
steam  generating  units  was  evaluated 
through  statistical  analyses  of 
continuous  emission  monitoring  (CEM) 
data  obtained  from  operators  of 
conventional  and  FBC  electric  utility 
steam  generating  units.  The  objective  of 


the  analyses  was  to  assess  long-term 
NOx  emission  levels  that  can  be 
achieved  continuously  using 
combustion  controls.  For  the  data 
analyses,  individual  steam  generating 
units  were  selected  to  represent  the 
primary  coal  types  and  furnace 
configurations  (PC  and  FBC)  used  in 
this  source  category.  The  procedures 
used  to  select  individual  steam 
generating  units  for  statistical  analyses, 
the  statistical  analyses  that  were 
performed,  and  the  results  of  the 
statistical  analyses  for  six  sets  of  data 
reflecting  recent  operating  experience 
for  subpart  D&  units  uising  combustion 
controls  are  described  in  the  technical 
support  document  for  the  subpart  Da 
revision.  The  results  indicate  that  the 
achievable  NOx  emissions  from  each 
steam  generating  unit  are  lower  than  the 
current  standard.' 

The  performance  of  combustion 
controls  applied  to  stoker  coal-fired 
steam  generating  units  was  not 
evaluated  using  a  detailed  statistical 
analyses  of  CEM  data.  However,  long- 
term  NOx  emission  data  obtained  from 
four  subpart  Da  stoker  units  with 
combustion  controls  (i.e.,  air  staging) 
were  typically  between  0.48  and  0.53  lb/ 
million  Btu  heat  input.  In  stoker  steam 
generating  units,  a  minimum  amount  of 
undergrate  air  must  be  used  to  provide 
adequate  mixing  and  cooling.  Since  the 
use  of  air  staging  reduces  undergrate  air 
flow,  there  may  be  a  limit  to  the  degree 
of  air  staging  used  in  stoker  units  and 
consequently  to  the  NOx  reduction  that 
can  be  achieved. 

A  statistical  analysis  of  combustion 
controls  applied  to  gas-and  oil-fired 
utility  steam  generating  units  was  also 
not  performed  since:  (1)  there  are  no 
known  operating  subpart  Da  natural  gas- 
or  oil-fired  utihty  units;  (2)  there  are 
pre-NSPS  utihty  steam  generating  units 
burning  these  fuels  that  have  been 
retrofit  with  combustion  controls,  but 
long-term  CEM  data  for  these  units  were 
unavailable  during  the  development  of 
the  technical  support  docimient. 

The  NOx  control  performances  of 
both  flue  gas  treatment  technologies 
(i.e.,  SNCR  and  SCR)  were  evaluated 
based  on  short-term  test  data  from 
retrofit  installations  and  permitted 
conditions  for  new  units.  Long-term 
CEM  data  were  used  to  evaluate  SNCR 
for  FBC  boilers  and  SCR  for  pulverized 
coal-fired  units.  The  flue  gas  treatment 


'  It  should  be  noted  that  CEM  data  submitted  to 
EPA  under  40  CFR  pait  75  were  not  available 
during  the  development  of  the  technical  support 
document.  However,  a  preliminary  examination  of 
these  data  shows  that  the  average  30-d8y  rolling 
NOx  emission  rates  were  as  low  as  0.22  lb/million 
Btu  heat  input  from  conventional  PC  units  applying 
only  LNB. 


NOx  control  technology  currently 
receiving  the  most  attention  in  the  U.S. 
is  SCR  for  conventional  coal-fired  utiUty 
steam  generating  units. 

Short-term  test  results  of  SNCR 
applied  to  fossil-fuel  fired  utility  boilers 
were  obtained  on  2  conventional  coal- 
fired,  7  FBC.  2  oil-fired,  and  10  gas-fired 
applications.  For  the  conventional  coal- 
fired  units,  the  NOx  reductions  varied 
from  30  to  60  percent  at  full  load,  with 
NOx  emission  levels  from  0.5  to  0.76  lb/ 
million  Btu.  These  units  were  originally 
uncontrolled  pre-NSPS  units.  The  NOx 
emissions  from  the  seven  FBC  units 
ranged  from  0.03  to  0.1  lb/million  Btu 
at  full  load  conditions.  For  oil-fired 
units,  the  NOx  emissions  varied  from 
0.14  to  0.17  lb/million  Btu,  depending 
on  the  NHj/NOx  ratio.  This  correspcHids 
to  NOx  removal  efficiencies  of  48  to  56 
percent  from  imcontroUed  levels.  For 
gas-fired  boilers,  NOx  emissions  ranged 
from  0.07  to  0.10  Ib/milhon  Btu  at  full 
load  conditions  or  about  10  to  40 
percent  reduction  in  NOx  emissions. 
One  utility  company  reported 
information  on  the  retrofit  of  16  gas/oil- 
fired  steam  generating  units  indicating  a 
25  to  30  percent  reduction  in  NOx 
emissions  from  combustion-controlled 
levels. 

For  evaluating  the  performance  of 
SCR,  short-term  test  results  were 
obtained  from  pilot-scale  installations  at 
two  coal-fiied  and  one  oil-fired  steam 
generating  unit,  and  from  commercial- 
scale  installations  at  two  coal-fired  and 
two  gas-fired  steam  generating  units. 
Permitted  conditions  for  six  new  coal- 
fired  faciUties  and  two  new  gas-fired 
faciUties  equipped  with  SCR  systems 
also  were  (Aitained.  In  addition,  long- 
term  CEM  NOx  emission  data  for  full- 
scale  SCR  applications  at  five 
pulverized  coal-fired  units  with  SCR 
were  obtained.  To  date,  EPA  is  not 
aware  of  any  full-scale  SCR  appUcations 
on  oil-firing  steam  generating  units  in 
the  U.S. 

For  the  pilot-scale  coal-fired 
demonstrations,  the  project  results 
indicate  that  75  to  80  percent  NOx 
reductions  from  uncontrolled  levels 
were  achieved. 

Commertnal-scale  SCR  installations 
on  coal-fired  units  currently  operating 
in  the  U.S.  are  designed  for  NOx 
reductions  between  50  and  63  percent 
from  combustion  control  levels,  with 
design  and  permitted  NH3  slip  levels 
(i.e.,  amount  of  unreacted  NH3  in 
exhaust  gas)  of  5  ppm  or  less.  Short- 
term  test  results  obtained  from  new 
installations  range  fitim  0.10  to  0.15  lb/ 
million  Btu.  The  long-term  CEM  data 
obtained  from  two  of  these  coal-fired 
imits  have  been  evaluated  using 
statistical  analyses.  The  results  indicate 
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that  the  estimated  achievable  NOx 
emission  rate  from  both  units  is  0.142 
lb/million  Btu  heat  input,  on  a  30-day 
rolling  average  basis.  Further,  the  EPA 
recently  analyzed  long-term  CEM  data 
from  five  new  U.S.  coal-fired  imits.  All 
units  operated  below  their  permitted 
NOx  emission  levels,  which  were  no 
greater  than  0.17  lb/million  Btu  (EPA 
report  "Performance  of  Selective 
Catalytic  Reduction  Technology  for  NOx 
Emissions  at  Coal-Fired  Electric  Utility 
Units  in  the  United  States  and  Western 
Europe").  Currently,  EPA  does  not  have 
CEM  data  available  for  a  coal-fired  U.S. 
imit  that  just  started  up  (Birchwood 
Unit  1).  However,  in  a  recent  public 
forum  (dte:  presentation  by  Etevid 
Gallaspy,  VP  Asia  Pacific  Rim,  Southern 
Electric  International,  at  the  5th  Aimual 


CCT  Conference,  Tampa,  Florida,  Jan. 
7-10,  1997)  the  operating  utiUty  stated 
that  this  unit  is  achieving  0.15  to  0.16 
lb/million  Btu  with  combustion  controls 
alone  and  0.07  to  0.08  lb/million  Btu 
with  the  addition  of  SCR. 

Permitted  NOx  emissitm  levels  (30- 
day  rolling  average)  for  new  coal-fired 
utility  steam  generating  units  equipped 
with  SCR  typically  range  from  0.15  lb/ 
million  Btu  for  pulverized  coal-fired 
units  to  0.25  lb/million  Btu  for  stoker 
units. 

For  gas-fired  steam  generating  units 
equipped  with  SCR,  no  permitted  NOx 
emission  levels  were  available  for  gas- 
fired  UtiUty  steam  generating  units 
equipped  with  SCR;  however,  permitted 
NOx  levels  range  from  0.01  to  0.03  lb/ 
million  Btu  for  new  gas-fired  industrial 


steam  generating  units  equipped  with 
SCR.  No  permitted  NOx  levels  were 
available  for  new  oil-fired  steam 
generating  units,  either  utihty  or 
industrial,  equipped  with  SCR. 

B.  Control  Technology  Costs 

The  aimuaUzed  costs  and  cost 
effectiveness  of  the  NOx  control  options 
for  utihty  steam  generating  units  are 
given  in  Table  2.  The  cost  algorithms 
and  assimiptions  used  to  estimate 
capital  and  annualized  costs  and  the 
model  boilers  developed  for  analyses 
are  described  in  the  technical  support 
docimients.2  (For  SCR  and  SNCR  costs, 
refer  to  the  Draft  Technical  Report  "Cost 
Estimates  for  Selected  Apphcations  of 
NOx  Control  Technologies  on  Stationary 
Combustion  Boilers,'"  March  1996.) 


TABLE  2.— Annualized  Costs  and  Incremental  Cost  Effectiveness  (Over  the  Baseune)  of  NOx  Controls  on 

Utility  Steam  Generating  Units 

[199SDollarsl' 


Steam  generating  unit  type 


Gas  . 
Oii  .. 
Coal 


SNCR 


Total  annualized 

costs 

(miite/kwh) 


0.5-0.8 
0.7-1.0 
1.2-1.7 


Cost  effectiveness 
($/ton  NOx  removed) 


1.600-3.100 
1.150-1,600 
1.170-1.630 


SCR 


Total  annualized 

costs 

(miMs/kwh) 


0.55-1.1 

0.95-1.7 

2.1-3.3 


Cost  effectiveness 
(S/ton  NOx  removed) 


1.400-2,700 
1,550-2,700 
1 ,460-2.270 


1 1n  Table  2  the  SNCR  and  SCR  costs  are  for  apptications  on  waH-fired  txjilers,  designed  to  achieve  a  NOx  emission  limit  ct  0.15  ItVmiNion 
Btu  The  baseline  NOx  levels  used  in  detennining  the  cost-effectiveness  estimates  were:  (1)  0.45  IVmiHion  Btu  for  coaKfired  boilers,  (2)  0.25  tol 
million  Btu  for  gas-fired  t>oilers,  and  (3)  0.30  Ib/miTlion  Btu  for  oil-fired  boilers. 


The  costs  are  presented  in  ranges  to 
reflect  the  raivge  of  sizes  (100  to  1,000 
MW)  of  the  modeled  units.  The  costs 
presented  are  based  on  a  capacity  factor 
of  0.65.  The  costs  for  SNCR  and  SCR 
with  combustion  controls  are  fw  retrofit 
installations  and  these  costs  for  new 
boilere  nught  be  lower  than  the  costs 
shown  in  Table  2.  (It  is  not  expected 
that  gas-  and  oil-fired  units  would 
utilize  SCR  to  meet  the  proposed 
revised  standards  and,  thus,  these  units 


would  not  incur  the  costs  associated 
with  SCR  use.)  The  cost  effectiveness 
Usted  for  each  control  option  represents 
the  incremental  cost-effectiveness  of 
applying  that  technology  over  the 
baseline  (i.e.,  NOx  levels  being  achieved 
with  technologies  installed  to  meet  the 
current  NSPS). 

The  main  differences  between 
industrial  steam  generating  units  and 
utility  steam  generating  units  are  that 
industrial  steam  generating  units  tend  to 
be  smaller  and  tend  to  operate  at  lower 


capacity  factors.  The  differences 
between  industrial  and  utihty  steam 
generating  units  would  be  reflected  in 
the  cost  impacts  of  the  various  NOx 
control  technologies.  Smaller  sized  and 
lower  capacity  factor  units  tend  to  have 
higher  cost  on  a  per  unit  output  basis. 
The  aimuahzed  costs  and  cost 
effectiveness  of  the  NOx  control 
options,  based  on  a  model  boiler 
analysis,  for  industrial  steam  generating 
units  are  given  in  Table  3. 


Table  3.— Annuauzed  Costs  and  Incremental  Cost  Effectiveness  (Over  the  Baseline)  of  NOx  Controls  of 

Industrial  Steam  GENERATir^  Units 

[1995  DoOars] 


SNCR 

SCR 

Fuel  type 

Annualized  costs 
(expressed  as% 
of  steam  costs) 

Cost  effectiveness 
($/ton  I^Ox  removed) 

Annualized  costs 

(expressed  as  %  of 

steam  costs) 

Cost  effectiveness 
($rton  NOx  removed) 

Gas/DistiBate  Oil  - 

Residual  Oil  - 

QO£U    ••..,.........,.„....»..••••..»■■»••••••••• 

1.5-47.3 
22-47.5 
1.9-152 

3,400-95,300 

1.080-23,700 

550-4,710 

5.4-108.5 
6.6-113.0 
10.3-452 

6200-147,900 

2.600-43,100 

1^590-8,700 

2  Note  that  updated  costs  of  SNCR  and  SCR 
applications  have  been  presented  in  the  document 
"Cost  Estimates  for  Selected  Applications  of  NOx 


Control  Technologies  on  Stationary  Combustion 
Boilers."  March  1996.  These  updated  costs  are 
shown  in  Table  2. 
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The  costs  are  presented  in  ranges  to 
reflect  the  range  of  sizes  (100  to  1.000 
milhon  Btu  per  hour)  and  capacity 
factors  (0.1  to  0.6)  of  the  modeled  units. 
The  cost  effectiveness  listed  for  each 
control  option  represents  the 
incremental  cost -effectiveness  of 
applying  that  technology  over  the 
baseline  (i.e.,  NOx  levels  being  achieved 
with  technologies  installed  to  meet  the 
current  NSPS). 

C.  Regulatory  Approach 

In  selecting  a  regulatory  approach  for 
formulating  revised  standards  to  Umit 
NOx  emissions  from  new  fossil  fuel 
fired  steam  generating  units,  the 
performance  and  cost  of  the  NOx 
control  technologies  discussed  above 
were  considered.  The  technical  basis 
selected  for  estabhshing  revised  NOx 
emission  limits  is  the  perfomMoce  of 
SCR  (in  combination  with  combustion 
controls).  The  regulatory  approach 
adopted  to  revise  the  current  fuel/boiler- 
spedfic  standards  would  establish  for 
both  utility  and  industrial  steam 
generating  units  one  emission  standard 
which  would  be  based  on  the 
performance  of  SCR  on  coal-fired  units 
in  combination  with  combustion 
controls.  This  uniform  standard  would 
be  applicable  regardless  of  fossil  fuel 
type  or  boiler  type. 

This  reguiatory  approach  differs  from 
the  historical  approach  to  establishing 
NOx  emission  hinits  for  fossil  fuel-fiied 
steam  generating  units,  in  which 
different  emission  limits  are  developed 
for  diSerent  combinations  of  fuel  (gas, 
oil,  coal)  and  boiler  types,  based  on  the 
performance  of  a  particular  control 
technology  applied  to  each  fuel/boiler 
type  combination.  The  current  subparts 
Da  and  Db  standards  for  NOx  emissions 
are  based  on  this  approach.  Under  this 
new  regulatory  approach,  the  focus  is  on 
controlling  NOx  emissions  from  the 
generation  of  electricity  or  steam  based 
on  BDT  without  regard  to  specific  type 
of  steam  generating  equipment.  This 
approach  provides  an  incentive  to 
consider  both  fuel/boiler  type 
combination  and  control  technology 
when  developing  a  NOx  control 
strategy.  Since  the  basis  selected  for  the 
revisions  is  the  high  NOx  removal 
performance  of  SCR,  the  relationship 
between  boiler  NOx  emissions  and 
boiler  design,  fuel,  and  operation  is  of 
lesser  concern  than  if  the  basis  was  the 
p>erfonnance  of  combustion  controls. 
Under  the  Clean  Air  Act  Amendments 
of  1990,  the  definition  of  "Best 
Available  Control  Technology"  was 
revised  to  include  clean  fuels.  The 
definition  of  "continuous  system  of 
emission  reduction"  under  section  111 
also  allows  EPA  to  consider  clean  fuels 


because  the  term  includes  any  process 
for  production  or  operation  of  any 
source  which  is  inherently  low 
polluting  or  non-polluting.  Under  this 
regulatory  approach,  an  emission  limit 
is  developed  based  on  the  performance 
of  the  cleanest  fuel  so  long  as  there  is 
a  technology  which  allows  other  fuels  to 
comply  with  that  limit  while  providing 
cost-effective  NOx  reductions.  This 
approach  addresses  the  primary 
regulatory  concern,  NOx,  but  also  can 
result  in  lower  carbon  dioxide  (CO2),  air 
toxics,  particulate,  and  SO2  emissions, 
as  well  as  lower  solid  waste  and  waste 
water  discharges. 

The  EPA's  analysis  shows  that  SCR 
can  reduce  NOx  emissions  from  coal- 
fired  units  to  0.15  Ib/milhon  Btu  heat 
input.  For  oil-fired  units,  SNCR  in 
combination  with  combustion  controls 
would  be  able  to  achieve  this  NOx  level. 
New  gas- fired  units  may  require  some 
degree  of  SNCR  if  improved  combustion 
controls  alone  are  unable  to  achieve  this 
level. 

In  light  of  the  cost  considerations 
associated  with  the  application  of  flue 
gas  treatment  over  the  range  of 
industrial  gas-fired  and  distillate  oil- 
fired  units,  a  higher  uniform  NOx 
emission  limit  of  0.20  lb/million  Btu 
heat  input  was  selected  for  industrial 
steam  generating  units.  Under  EPA's 
regulatory  approach,  new  gas- fired  and 
distillate  oil-fired  units  would  not 
require  any  additional  controls  over 
those  required  under  the  current  NSPS. 
Based  on  EPA's  cost  impact  analysis,  it 
is  estimated  that  by  est^lishing  the 
NOx  level  at  0.20  lb/million  Btu  rather 
than  at  0.15  lb/million  Btu,  the  annual 
nation%vide  control  costs  lor  new 
industrial  steam  generating  units  will  be 
reduced  substantially,  about  70  percent, 
since  the  revision  would  result  in  no 
additional  controls  on  gas-and  distillate 
oil-fired  units.  Since  these  gas  and 
distillate  oil-fired  units  tend  to  be 
smaller  in  size  and  operated  at  lower 
capacity  bctors  than  coal-fired 
industrial  units,  they  tend  to  have  much 
higher  cost-effectiveness  values 
associated  with  the  application  of  flue 
gas  treatment  than  do  coal-fired  units. 

The  single  emission  limitation 
approach  would  expand  the  control 
options  available  by  allowing  the  use  of 
clean  fuels  as  a  method  for  reducing 
NOx  emissions.  Since  projected  new 
utihty  steam  generating  units  are 
predominantly  coal-fiied,  the  use  of 
clean  fuels  (i.e.,  natural  gas)  as  a  method 
of  reducing  NOx  emissions  from  these 
coal-fired  steam  generating  units  may 
give  the  regulated  community  a  more 
cost-effective  option  than  the 
application  of  SCR.  Similarly,  for 
industrial  units,  the  use  of  clean  fuels  as 


a  method  of  reducing  emissions  may  be 
a  cost-effective  approach  for  coal-fired 
and  residual  oil-fired  industrial  steam 


generating  units. 

Summary  of  Analyses.  In  order  to 
determine  the  appropriate  form  and 
level  of  control  for  the  proposed 
revisions,  EPA  performed  extensive 
analyses  of  the  potential  national 
impacts  associated  with  the  revised 
standards.  These  analyses  examined  the 
potential  incremental  national 
environmental  and  cost  impacts 
resulting  from  EPA's  regulatory 
approach  in  the  fifth  year  following 
proposal  of  the  revised  standards.  The 
environmental  impacts  of  the  revised 
standards  were  examined  by  projecting 
NOx  emissions  for  each  planned  utiUty 
boiler  and  industrial  boiler.  The  cost 
impact  analysis  of  the  regulatory 
approach  included  an  estimation  of  the 
unit  capital  expenditures  for  air 
pollution  control  equipment,  as  well  as 
operating  and  maintenance  expenses 
associated  with  the  equipment.  These 
costs  were  examined  both  in  terms  of 
annualized  costs  and  percent  of  boiler 
output.  The  regulatory  approach  also 
was  examined  in  terms  of  cost  per  ton 
of  NOx  removed. 

'  The  regulatory  baseline  used  for  the 
national  impact  analyses  consists  of 
permitted  levels  for  the  planned  utility 
steam  generating  units  and  the  existing 
NSPS  applicable  to  industrial  steam 
generating  units  (i.e.,  subpart  Db).  The 
projected  5-year  utility  boiler 
population  was  based  on  information 
obtained  from  two  published  reports 
which  hst  planned  utility  units.  Utility 
owners  and  regulatory  agencies  were 
contacted  to  update  these  projections 
and  to  determine  the  permitted  NOx 
emission  levels  for  these  units.  It  is 
estimated  that  a  total  of  17  new  boilers 
will  be  built  over  the  5-year  period, 
which  would  become  subject  to  the 
revised  subpart  Da  NOx  standard.  For 
the  industrial  boiler  category,  sales  data 
and  projected  growth  rates  were  used  to 
estimate  the  nimfiber,  capacity,  fuel  type, 
and  capacity  factor  of  the  industrial 
units  expected  to  be  built  during  a  5- 
year  period.  The  analysis  projects  that 
381  new  industrial  steam  generating 
uuiits  will  be  constructed  over  the  5-year 
period  imder  the  regulatory  baseline. 
This  projected  total  would  consist  of 
293  natural  gas-or  distillate  oil-fired 
units,  66  residual  oil-fired  units,  and  22 
coal-fired  units. 

Shown  in  Table  4  are  the  annualized 
costs.  NOx  reduction  (tons/year),  and 
cost  effectiveness  ($/ton  of  NOx 
removed)  for  the  utility  and  industrial 
steam  generating  units  regulated  under 
EPA's  regulatory  approach.  Note  that 
the  cost  effectiveness  is  the  average 
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incremental  costs  per  ton  of  NOx 
removed  over  the  baseline  (i.e..  current 
NSPS).  The  cost  effectiveness  is 


determined  by  dividing  the  change  in         emissicms,  as  compared  to  the  current 
annualized  cost  by  the  change  in  annual     standards. 


Table  4.— Summary  of  NUtional  Impacts  for  Utjuty  and  Industrial  Steam  Generating  Unjts 


Impects 


Annualized  Costs: 

Total - 

Range  

AveraQS ~. 

NOx  Reduction 

Cost  Effectiveness: 

Range  

Average 


Units 


SmHHorVyaar 

%  of  boiler  output 

%  of  boMer  ot^pul ..- 
Tons/year  — 

STTon  NOx  Removed 
$/Ton  NOx  Removed 


Utility  steam 

generating 

units 


40 

0-4.3 

2.0 

25,840 

0-3.240 
1.510 


InduBtnal 
steam  gen- 
01  alii  ig  unNs 


41 
0-11.8 

1.8 
19,980 

0-4.800 
2,030 


As  shown  in  Table  4,  under  EPA's 
regulatory  approach,  national  NOx 
emissions  would  be  reduced  by  about 
41.560  megagrams  (Mg)  (45.800  tons) 
per  year.  TTiese  NOx  reductions  on 
utility  and  industrial  units  will  be 
obtained  at  an  average  cost  effectiveness 
of  about  $l,770/ton  of  NOx  removed. 

D.  Revised  Standard  for  Electric  UtiUty 
Steam  Generating  Units  (Subpart  Da) 

All  known  operating  utility  steam 
generating  units  currently  subject  to 
subpart  Ite  are  coal-fired  and  use  some 
form  of  combustion  control  to  comply 
with  applicable  emission  limits. 
However,  ax  recently  installed 
conventional  PC  units  and  some  FBC 
units  use  add-on  NOx  controls.  Most 
new  electric  utiUty  steam  generating 
units  are  projected  to  bum  coal. 
Consequently,  the  NOx  studies  used  to 
develop  the  proposed  revision  have 
concentrated  on  the  combustion  of  coal. 

The  current  NOx  standards  for 
subpart  Da  were  based  on  combustion 
control  techniques  and  are  fuel-specific. 
When  these  limits  were  promulgated  in 
1979.  the  most  effective  combustion 
control  techniques  for  reducing  NOx 
emissions  from  utility  steam  generating 
units  were  judged  to  be  combinations  of 
staged  combustion,  LEA.  and  reduced 
heat  release  rate. 

Currently,  SCR  is  considered  to  be  the 
most  effective  NOx  control  technology 
for  new  electric  utility  steam  generating 
units.  Based  on  available  performance 
data  and  cost  analyses,  the 
Administrator  has  colicluded  that  the 
application  of  SCR  represents  the  best 
demonstrated  system  of  continuous 
emission  reduction  (taking  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  any  nonair  quaUty 
health  and  environmental  impact,  tmd 
energy  requirements).  Consequently. 
SCR  was  chosen  as  the  basis  for  revising 
the  NOx  emission  limits  due  to  its 
relatively  high  NOx  removal  efficiency. 


The  national  average  cost 
effectiveness  of  additional  NOx  control 
imder  this  regulatory  approach  is  about 
$l,500/ton  NOx  removed.  Further, 
under  EPA's  regulatory  approach,  the 
cost  of  the  installation  and  operation  of 
the  additional  NOx  control  equipment 
does  not  result  in  any  significant 
adverse  economic  impacts. 

A  benefit  assodated  with  the  use  of 
EPA's  regulatory  approach  as  the  basis 
for  the  revised  NOx  standard  is  that  the 
approach  e^qiands  the  control  options 
available  by  allowing  the  use  of  clean 
fuels  as  a  method  for  reducing  NOx 
emissions.  Since  projected  new  utility 
steam  generating  units  are 
predominantly  coal-fired,  the  use  of 
clean  fuels  (i.e.,  natural  gas)  can  be  a 
method  of  achieving  cost  effective 
emission  reductions  from  these  coal- 
fired  steam  generating  imits. 

Ba^  on  available  performance  data 
and  cost  analyses,  the  Administrator  is 
proposing  today  a  revised  NOx  emission 
limit  for  electric  utility  steam  generating 
units  that  applies  regardless  of  fuel  type 
and  which  is  based  on  coal-firing  and 
the  performance  of  SCR  control 
technology  in  combination  with 
combustion  controls.  The  analysis 
shows  that  SCR  can  reduce  NOx 
emissions  from  coal-fired  units  to  0.15 
lb/million  Btu  heat  input  or  less.  This 
NOx  Mnission  level  reflects  about  a  75 
percent  reduction  in  NOx  emissions 
over  the  current  subpart  EVa  limits  for 
coal-fired  units.  This  NOx  emission 
level  also  reflects  about  a  50  and  25 
percent  reduction  in  NOx  emissions 
over  the  current  subpart  Da  limits  for 
oil-fired  and  gas-fired  imits, 
respectively. 

Regarding  the  revised  NOx  emission 
limitation,  the  Administrator  sought  to 
achieve  the  best  balance  between 
control  technology  and  environmental, 
economic,  and  energy  considerations.  In 
selecting  a  single  emission  limitation  for 
electric  utility  steam  generating  units 


that  would  be  applicable  regardless  of 
fuel  type,  the  Administrator  sought  not 
to  limit  the  control  options  available  for 
compliance,  but  to  provide  flexibility 
for  cheaper  and  less  energy  intensive 
control  technologies  (i.e.,  by  allowing 
the  use  of  clean  fuels  for  reducing  NOx 
emissions).  Available  gas-based  control 
techniques  are  cofiring  with  coal  or  oil, 
rebuming,  and  switching  to  gas  as  the 
principal  fuel.  The  clean  fuel  approach 
fits  well  with  pollution  prevention 
which  is  one  of  the  EPA's  highest 
priorities.  Because  natural  gas  is 
essentially  free  of  sulfur  and  nitrogen 
and  without  inorganic  matter  typically 
present  in  coal  and  oil.  SO3,  NO>x. 
inorganic  p>articulate.  and  air  toxic 
compound  emissions  can  be 
dramatically  reduced,  depending  on  the 
degree  of  natural  gas  use.  With  these 
environmental  advantages,  gas-based 
control  techniques  would  be  viewed  as 
a  sound  alternative  to  flue  gas  treatment 
technologies  for  coal  or  oil  burning. 

The  fuel  cost  differential  between  gas 
and  coal  is  one  of  the  main  ctmcems 
with  the  apphcation  of  gas-based 
technologies  for  the  reduction  of  NOx 
from  coal-fired  boilers.  Access  to  gas 
supply  (proximity  to  pipeline)  and  long- 
term  gas  availability  are  additional 
concerns  that  may  limit  natural  gas  use 
solely  for  NOx  control.  Therefore, 
selection  of  SCR  in  combination  with 
combustion  controls  as  the  basis  for  the 
proposed  revised  NOx  limitation  is 
appropriate  since  this  technology  is 
expected  to  be  an  important  part  of  the 
compliance  mix  for  coal-fired  boilers. 
Again,  for  new  oil-fired  units,  SNCR  in 
combination  with  combustion  controls 
would  be  able  to  achieve  the  proposed 
limit.  New  gas-fired  units  may  require 
some  degree  of  SNCR  if  improved 
combustion  controls  alone  are  unable  to 
achieve  the  revised  limitation  which 
reflects  a  25  percent  reduction  in  NOx 
emissions  over  the  current  NOx 
standard  for  gas- fired  utihty  imits. 
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Output-Based  Format.  The  EPA  has 
established  pollution  prevention  as  one 
of  the  its  highest  priorities.  One  of  the 
opportunities  for  pollution  prevention 
lies  in  simply  using  energy  efficient 
technologies  to  minimize  the  generation 
of  emissions.  The  EPA  investigated 
ways  to  promote  energy  efficiency  in 
utility  plants  by  changing  the  manner  in 
which  it  regulates  flue  gas  NOx 
emissions  (see  EPA  white  paper,  "Use  of 
Output-based  Emission  Limits  in  NOx 
Regulations").  Therefore,  in  an  effort  to 
promote  energy  efficiency  in  utiUty 
steam  generating  facilities,  the 
Administrator  is  proposing  an  output- 
based  standard,  which  is  a  revised 
format,  for  subpart  Da. 

Traditionally,  utility  NOx  emissions 
have  been  controlled  on  the  basis  of 
boiler  input  energy  (lb  of  NOx/million 
Btu  heat  input).  However,  input-based 
limitations  allow  units  with  low 
operating  efficiency  to  emit  more  NOx 
per  megawatt  (MWe)  of  electricity 
produced  than  more  efficient  units. 
Considering  two  units  of  equal  capacity, 
under  current  regulations,  the  less 
efficient  unit  will  emit  more  NOx 
because  it  uses  more  fuel  to  produce  the 
same  amount  of  electricity.  One  way  to 
regulate  mass  emissions  of  NOx  and 
plant  efficiency  is  to  express  the  NOx 
emission  standard  in  terms  of  output 
energy.  Thus,  an  output-based  emission 
standard  would  provide  a  regulatory 
incentive  to  enhance  unit  operating 
efficiency  and  reduce  NOx  emissions. 
Two  of  the  possible  output -based 
formats  considered  for  the  revised  NOx 
standard  were:  (1)  mass  of  NOx  emitted 
per  gross  boiler  steam  output  (lb  NOx/ 
milUon  Btu  heat  output),  and  (2)  mass 
of  NOx  emitted  per  net  energy  output 
[lb  NOx/megawatt-hour(MWh)l.  The 
criteria  used  for  selecting  the  format 
were  ease  in  monitoring  and  compliance 
testing  and  ability  to  promote  energy 
efficiency. 

The  objective  of  an  output-based 
standard  is  to  establish  a  NOx  emission 
limit  in  a  format  that  incorporates  the 
effects  of  plant  efficiency.  Additionally, 
the  limit  should  be  in  a  format  that  is 
practical  to  implement.  Thus,  the  format 
selected  must  satisfy  the  following:  (1) 
provide  flexibility  in  promotion  of  plant 
efficiency;  (2)  permit  measurement  of 
parameters  related  to  stack  NOx 
emissions  and  plant  efficiency,  on  a 
continuous  basis;  and  (3)  be  suitable  for 
equitable  application  on  a  variety  of 
power  plant  configurations. 

The  option  of  lb  NOx/million  Btu 
steam  output  accoimts  only  for  boiler 
efficiency  and  ignores  both  the  turbine 
cycle  efficiency  and  the  effects  of  energy 
consumption  internal  to  the  plant.  The 
boiler  efficiency  is  mainly  dependent  on 


fuel  characteristics.  Beyond  the 
selection  of  fuels,  plant  ovsrners  have 
little  control  over  boiler  efficiency.  This 
option,  therefore,  does  not  meet  the  first 
criterion,  because  it  provides  the  owners 
with  minimal  opportunities  for 
promoting  energy  efficiency  at  their 
respective  plants. 

The  second  output-based  format 
option  of  lb  NOx/MWh  net  meets  all 
three  criteria.  In  this  case,  the  net  plant 
energy  output  represents  the  energy 
exported  out  of  the  plant  to  other 
sources.  This  energy  output  takes  into 
account  all  internal  energy  consumption 
and  losses  for  the  plant.  An  emission 
limit  based  on  this  format,  therefore, 
provides  the  owners  with  all  possible 
opportunities  for  promoting  energy 
efficiency  at  their  respective  plants. 
This  option  would  require  continuous 
measurement  of  the  mass  rate  of  NOx 
emissions  and  net  plant  energy  output. 
The  net  energy  output  can  include  both 
electrical  and  thermal  (process  steam) 
outputs.  Both  of  these  energy  outputs 
are  relatively  easy  to  measure 
accurately,  and  currently  are  measured 
routinely  in  power  plants.  Further,  since 
this  option  does  take  into  account  the 
auxiliary  power  requirements,  an 
emission  limit  based  on  this  format  can 
be  applied  equitably  on  a  variety  of 
power  plant  configurations. 

Based  on  this  analysis,  an  emission 
limit  format  based  on  mass  of  NOx 
emissions  per  net  plant  energy  output  is 
selected  for  the  proposed  output-based 
standard.  Because  electrical  output, 
measured  directly  in  K4W,  is  the  main 
energy  output  at  all  power  plants,  it  is 
desirable  to  use  a  format  in  "lb  NOx/ 
MWh  net."  The  EPA,  however,  requests 
comments  on  the  selected  format  of  "lb 
NOx/MWh  net"  since  a  format  of  "lb 
NOx/MWh  gross"  may  be  more 
equitable  in  light  of  the  varying 
auxiliary  power  requirements  that  may 
exist  at  power  plants.  At  cogeneration 
plants,  energy  output  is  associated  with 
electricity  and  process  steam;  however, 
the  useful  heat  (Btu/hr)  present  in  steam 
can  be  converted  to  MW. 

Compliance  with  the  output-based 
emission  limit  would  require 
continuous  measurement  of  plant 
operating  parameters  associated  with 
the  mass  rate  of  NOx  emissions  and  net 
energy  outputs.  In  the  case  of 
cogeneration  plants  where  process 
steam  is  an  output  product,  means 
would  have  to  be  provided  to  measure 
the  process  steam  flow  conditions  and 
to  determine  the  useful  heat  energy 
portion  of  the  process  steam  that  is 
interchangeable  with  electrical  output. 

Instrumentation  already  exists  in 
power  plants  to  conduct  these 
measurements  since  the  instrumentation 


is  required  to  support  current  emission 
regulations  and  normal  plant  operation. 
Consequently,  compliance  with  the 
output-based  emission  limit  is  not 
expected  to  require  any  additional 
instrumentation.  A  current  federal 
regulation  (40  CFR  Part  75)  requires 
measurements  of  both  NOx 
concentration  and  flue  gas  flow  rate  (for 
calctilating  mass  rate  of  NOx  emissions], 
whereas  metering  of  net  electrical 
output  must  be  provided  to  account  for 
net  electrical  sendout  from  the  plant. 
Therefore,  no  additional 
instrumentation  is  required  for 
conventional  utility  apphcations  to 
comply  with  the  output-based  emission 
limit.  However,  additional  signal  input 
wiring  and  programming  is  expected  to 
be  required  to  convert  the  above 
measurements  into  the  compliance 
format  (lb  NOx/MWh  net). 

For  cogeneration  units,  steam  is  also 
generated  for  process  use.  The  energy 
content  of  this  process  steam  also  must 
be  considered  in  determining 
compliance  with  the  output-based 
standard.  This  can  be  accomplished  by 
measuring  the  total  heat  content  of  each 
process  steam  source  (from  the 
measured  flow,  pressure,  and 
temperature)  and  then  calculating  the 
useful  energy  output.  If  the  equivalent 
electrical  energy  (useful  heat)  content  of 
the  process  steam  is  expressed  in  the 
form  of  curves,  no  new  instrumentation 
is  required.  The  information  from  these 
ciuves  can  be  programmed  into  the 
plant  monitoring  system  and  the 
equivalent  electrical  energy  for  each 
process  steam  source  can  be  calculated. 
This  equivalent  electrical  energy  (MW) 
can  be  added  to  the  plant's  actual  net 
electrical  output  (MW)  to  arrive  at  the 
plant's  total  net  energy  output  (MW). 
This  total  net  energy  output  (MW)  used 
with  the  mass  rate  of  NOx  emissions  (lb/ 
h),  yields  the  NOx  emissions  (Ib/MWh 
net)  for  compliance. 

Since  all  tne  reported  data  obtained 
throughout  the  development  of  the 
revised  standards  are  in  the  current 
format  of  lb/million  Btu  heat  input,  EPA 
applied  an  efficiency  factor  to  the 
current  format  to  develop  the  output- 
based  NOx  limit.  The  efficiency  factor 
approach  was  selected  because  the 
alternative  of  converting  all  the  reported 
data  in  the  database  to  an  output-basis 
would  require  extensive  data  gathering 
and  analyses.  Applying  a  baseline  net 
efficiency  would  essentially  convert  the 
selected  heat  input-based  NOx  level  to 
an  output-based  emission  limit.  The 
EPA  solicits  comment  on  this  format 
approach. 

The  output-based  standard  must  be 
referenced  to  a  baseline  efficiency.  Most 
existing  electric  utility  steam  generating 
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plants  fall  in  the  range  of  24  to  38 
percent  efficiency.  However,  newer 
units  (both  coal-  and  gas-fired)  operate 
around  38  percent  efficiency;  therefore, 
38  percent  was  selected  as  the  baseline 
efficiency.  The  EPA  requests  comment 
on:  (1)  wheth»  38  percent  is  an 
appropriate  baseline  efficiency,  (2)  how 
often  die  baseline  efficiency  should  be 
revievred  and  revised  in  order  to 
account  for  future  improvements  in 
electric  generation  technology,  and  (3) 
whether  a  30-day  rolling  average  is 
sufficient  to  account  for  any  operating 
efficiency  variability. 

The  efficiency  of  electric  utility  steam 
generating  units  usually  is  expr^oed  in 
terms  of  heat  rate,  whidi  is  the  ratio  of 
heat  input,  based  on  higher  heating 
value  (HHV)  of  the  fuel,  to  the  energy 
(i.e.,  electrical)  output.  The  heat  rate  of 
a  utility  steam  generating  unit  operating 
at  38  percent  efficiency  is  9.5  )oules  per 
watt  hour  (9,000  Btu  pm  kilowatt  hour). 

llie  efficiency  of  a  steam  generating 
plant  refers  to  its  net  efficiency.  This  is 
the  net  useful  work  performed  divided 
by  the  fuel  heat  input,  taking  into 
account  the  energy  requirements  far 
auxiliaries  (e.g.,  fans,  soot  Mowers, 
pumps,  fuel  handling  and  preparation 
systems)  and  emission  control 
equipment.  For  conventional  electric 
utility  units,  the  total  useful  work 
performed  is  the  net  electrical  output 
(i.e.,  net  bvisbar  power  leaving  the  plant) 
from  the  turbine/generator  set 
Determination  of  the  net  efficiency  of  a 
cogeneration  unit  includes  the  net 
electrical  output  and  the  useful  v/mk 
achieved  by  the  miergy  (i.e.,  steam) 
delivered  to  an  indurtrial  process. 
Undera  Federal  En«gy  Regulatory 
Commissi(«  (FERC)  regul^on,  the 
efficiency  of  cogenwation  units  is 
determined  from  "*  *  *  the  useful 
power  output  plus  one  half  the  useful 
thermal  output  •  *  •."  18  CFR  Part 
292,  §  205.  Therefore,  to  determine  the 
process  steam  energy  contribution  to  net 
plant  output,  a  50  percent  credit  of  the 
process  steam  heat  was  selected. 

This  proposed  rulemaking  does  not 
include  a  specific  methodology  or 
methodologies  for  determining  the  unit 
net  output.  The  EPA  intends  to  specify 
such  methods  in  the  final  rule. 
Consequently,  the  EPA  requests 
conunent  on:  (1)  the  specific 
methodology  or  methodologies 
appropriate  and  verifiable  for 
determining  the  net  output  of  a  steam 
generating  tmit;  and  (2)  whether  a  fixed 
percentage  credit  of  50  percent  is 
representative  of  the  useful  heat  in 
varying  quality  of  process  steam  flows. 
In  addition,  the  EPA  solicits  comment 
on  whether  the  output-based  standard 
in  the  proposed  rule  will  promote 


energy  efficiency  improvements.  The 
EPA  acknowledges  that  a  supplemental 
notice  may  be  necessary  should  a 
specific  methodology  fat  determining 
the  unit  net  output  be  decided  upon 
prior  to  finaliring  this  rule. 

Based  on  the  analysis  shovmng  that 
SCR  can  reduce  NOx  emissions  from 
coal-fired  units  to  0.15  Ib/mUHon  Btu 
heat  input  or  less,  the  calculati(Hi  of  an 
equivalent  output-based  standard  is 
straight  forward  using  the  baseline  net 
plant  efficiency.  The  output-based  NOx 
standard  is  computed  by  using  the 
following  equation: 
Eo(lb/MWh)=E4(Ib/mimon  Btu)  *  n  • 

lOOOkwh/MWh 

Using  an  input-baaed  emission  level 
(Ei)  of  0.15  lb/million  Btu  and  a  baseline 
net  efficiency  (n)  of  9,000  Btu/kwh,  the 
resulting  output-based  limit  (Eo)  is  1-35 
Ib/MWh.  Based  on  the  available 
performance  data,  cost  anriysis,  and  the 
above  calculation,  the  Administrate  is 
proposing  today  a  revised  NOx  emission 
limit  for  new  electric  utility  steam 
generating  imits  of  1.35  lb  of  NOx/MWh 
net. 

E.  Revised  Standard  for  Industrial- 
Commercial-Institutional  Steam 
Generating  Units  (Subpart  Db) 

The  NOx  standard  promulgated  in 
1986  for  industrial  steam  generating 
units  is  based  on  the  performance  of 
LEA  and  LEA-staged  combustion 
modification  techniques.  The  NQx 
control  technology  examined  for 
revising  the  current  NSPS  is  SCR  in 
combination  with  combustion  controls. 
Currently,  SCR  is  considered  to  be  the 
most  effective  NOx  control  technology 
for  new  industrial  steam  generating 
units.  Based  on  available  performance 
data  and  cost  analyses,  the 
Administrator  has  concluded  that  the 
application  of  SCR  represents  the  best 
dmnonstrated  sjrstem  of  continuous 
mnission  reduction  (tddng  into 
consideration  the  cost  of  achieving  such 
emission  reduction,  any  nonair  quality 
health  and  environmental  impact,  and 
energy  requirements)  for  coal-  and 
residual  oil-fired  industrial  steam 
generating  units. 

Under  EPA's  regulatory  api»T>ach,  the 
national  average  cost  effectiveness  of 
additional  NOx  control  is  about  $2,000/ 
ton  NOx  with  a  total  nationwide 
increase  in  annualized  costs  of  about 
$40  million.  Further,  EPA's  economic 
impacts  analysis  indicates  that  revised 
standards  based  on  the  adopted 
regulatory  approach  would  increase 
product  prices  by  less  than  1  percent  if 
all  steam  cost  increases  were  passed 
throiigh  to  product  prices. 
•  Consequently,  the  economic  impacts  of 


standards  based  on  EPA's  regulatory 
approach  are  not  expected  to  be 
significant 

As  discussed  above  for  utility  steam 
generating  units,  a  benefit  associated 
with  the  selection  of  EPA's  regulatory 
approach  as  the  basis  for  the  revised 
NOx  standard  is  that  this  regulatory 
approach  expands  the  control  options 
available  by  alloviring  the  use  of  clean 
fuels  as  a  method  for  reducing  NOx 
emissions.  The  use  of  clean  fuels  (i.e., 
natural  gas)  may  be  a  cost-efiiBctive 
method  of  redudng  emissions  from  the 
coal-  and  residual  oil-fired  industrial 
steam  generating  units. 

Based  on  available  periormuice  data 
and  cost  analyses,  the  Administrator  is 
proposing  a  revised  NOx  emission  limit 
for  indu^tial  steam  generating  imits 
which  is  applicable  regardless  of  fuel  or 
boiler  type,  except  for  one  boiler/fuel 
category.  The  proptosed  revision  is  based 
on  coal-fixing  and  the  performance  of 
SCR  control  technology  in  combination 
with  combustion  controls. 

Regarding  the  revised  NOx  emission 
limitation  for  industrial  units,  the 
Administrator  again  sought  to  achieve 
the  best  balance  between  control 
technology  and  environmental, 
econcHnic,  and  energy  considerations 
and  not  to  limit  the  control  options,  but 
to  provide  flexibihty  for  dteaper  and 
less  energy-intensive  ccmtrol 
technologies.  Due  to  the  cost 
considerations  associated  with  the 
application  of  flue  gas  treatment  on  the 
range  of  industrial  gas-fired  and 
distillate  oil-fired  units,  the 
Administrator  is  proposing  for 
industrial  steam  generating  units  a 
revised  NOx  emission  limit  of  0.20  lb/ 
millicKi  Btu  heat  input,  except  for  the 
category  of  low  heat  release  rate  units 
firing  natural  gas  or  distillate  oil  which 
retains  the  current  NOx  emission  limit 
of  0.10  lb/million  Btu  heat  input.  The 
revised  limit  is  the  same  as  the  current 
NOx  emission  limit  for  the  category  of 
high  heat  release  rate  imits  firing  natural 
gas  or  distillate  oil.  Therefore,  under  the 
revised  limit,  new  gas-  fired  and 
distillate  oil-fired  units  would  not 
require  any  additional  controls  over  that 
required  under  the  current  NSPS.  Based 
on  the  cost  imp>act  analysis,  it  is 
estimated  that  by  establishing  the 
revised  limit  at  0.20  Ib/milhon  Btu 
rather  than  at  0.15  lb/million  Btu,  the 
annual  nationwide  control  costs  for  new 
industrial  steam  generating  units  v«ll  be 
reduced  substantially,  about  70  percent 
lower,  since  the  revision  would  result  in 
no  additional  controls  on  gas-and 
distillate  oil-fired  units.  This  revised 
limit  reflects  about  a  50  to  70  percent 
reduction  in  NOx  emissions  over  the 
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current  subpart  Db  limits  for  coal-fired 
and  residual  oil-fired  units. 

For  low  heat  release  rate  steam 
generating  units  firing  ftiel  mixtures  that 
include  natural  gas  or  distillate  oil.  the 
NOx  emission  limit  would  be 
determined  by  proration  of  the  NOx 
standards  based  on  the  respective 
amounts  of  each  fuel  fired  when  the 
mixture  contains  more  than  20  percent, 
based  on  heat  input,  of  natural  gas  or 
distillate  oil.  Low  heat  release  rate 
steam  generating  units  firing  fuel 
mixtures  that  include  20  percent  or  less 
of  natural  gas  or  distillate  oil  are  subject 
to  the  NOx  emission  limit  of  0.20  lb/ 
milhon  Btu  heat  input  since  the  use  of 
natural  gas  or  distillate  oil  in  these  units 
is  considered  to  be  a  clean  fuel-based 
NOx  control  technique. 

Again,  in  selecting  a  single  emission 
limitation  that  would  be  applicable 
regardless  of  fuel  type  and  boiler  type, 
the  Administrator  sought  to  expand  the 
control  options  available  by  allowing 
the  use  of  clean  fuels  as  a  method  for 
reducing  NOx  emissions.  The  use  of 
clean  fuels  (i.e..  natural  gas)  as  a  method 
of  reducing  emissions  from  these  coal- 
fired  and  residual  oil-fired  industrial 
steam  generating  units  may  be  a  cost- 
effective  approach. 

Because  tne  fuel  cost  differential 
between  gas  and  coal  and  access  to  gas 
supply  (proximity  to  pipeline)  are 
concerns  that  may  limit  natural  gas  use 
solely  for  NOx  control,  the  control 
option  of  SCR  in  combination  with 
combustion  controls  that  was  selected 
as  the  basis  for  the  revised  NOx 
limitation  is  appropriate  since  this 
technology  is  expected  to  be  an 
important  part  of  the  compliance  mix. 
For  residual  oil-fired  units,  SNCR  in 
combination  with  combustion  controls 
would  be  able  to  achieve  the  proposed 
limit. 

Consideration  of  an  Output-Based 
Format.  This  proposed  rulemaking  for 
industrial  steam  generating  units  does 
not  include  an  output-based  format  as  is 
included  in  today's  proposed  NOx 
revision  for  electric  utility  steam 
generating  units.  As  stated  in  the 
discussion  on  the  proposed  revision  to 
the  utility  NSPS,  the  Administrator  has 
established  pollution  prevention  as  one 
of  the  EPA's  highest  priorities.  One  of 
the  opportunities  for  pollution 
prevention  hes  in  simply  using  energy 
efficient  technologies  to  avoid 
generating  emissions.  In  an  effort  to 
promote  energy  efficiency  in  industrial 
steam  generating  facilities,  a  revised 
output-based  format  for  the  proposed 
NOx  emission  limit  was  investigated. 

The  two  output-based  formats 
considered  were  lb  NOx/MWh  and  lb 
NOx/milhon  Btu  steam  output,  the  same 


formats  considered  for  utility  steam 
generating  units.  The  option  of  Ib/MWh, 
selected  for  utility  units,  is  more  easily 
understood  for  utility  applications 
generating  only,  or  mostly,  electricity 
but  is  unreasonable  for  industrial  units 
supplying  only  steam  (no  electricity 
generation).  The  other  output-based 
format  option  of  lb/million  Btu  steam 
output  would  be  based  on  steam  output 
from  the  boiler  and  could  be  applicable 
to  all  new  industrial  boilers.  However, 
this  output-based  format  option,  as 
previously  discussed,  provides  the 
owners  with  only  minimal 
opportunities  for  promoting  energy 
efficiency  at  their  respective  facilities. 
In  addition,  an  output-based  format 
would  require  additional  hardware  and 
software  monitoring  requirements  for 
measuring  the  stack  gas  flow  rate  (for 
determining  the  mass  rate  of  NOx 
emissions),  steam  production  rate, 
steam  quality,  and  condensate  return 
conditions.  Instrumentation  to  conduct 
these  measurements  may  not  generally 
exists  at  industrial  facilities  as  they  do 
at  utility  plants. 

The  EPA  intends  to  continue  to 
investigate  appropriate  output-based 
formats  for  industrial  units  which 
would  promote  energy  efficiency. 
Consequently,  the  EPA  requests 
comment  on:  (1)  the  specific 
methodology  or  methodologies 
appropriate  and  verifiable  for 
determining  the  net  energy  output  of  an 
industrial  steam  generating  unit,  (2)  the 
frequency  at  which  the  unit's  net  output 
or  efficiency  should  be  documented, 
and  (3)  whether  an  output-based 
standard  for  industrial  steam  generating 
units  will  promote  efficiency 
improvements. 

F.  Alternate  Standard  for  Consideration 

Because  of  the  fundamental  change  in 
die  format  of  the  NOx  NSPS  for  electric 
utility  units,  the  EPA  anticipates  that 
there  will  be  numerous  concerns  and 
comments  concerning  the  proposed 
output-based  standard.  Therefore,  the 
Administrator  is  proposing  as  an 
alternate  to  the  output-based  standard,  a 
traditionally  formatted  standard  of  0.15 
lb/million  Btu  beat  input.  This  input- 
based  NOx  level  served  as  the  basis  for 
developing  the  output-based  standard 
being  proposed  today.  The  EPA's 
preference  is  to  specify  an  output-based 
standard  in  the  final  rule,  but  also  is 
proposing  the  input-based  emission 
level  as  an  alternate  in  case  public 
comments  and/or  findings  warrant 
reconsideration  of  promulgating  an 
output-based  standard.  Therefore,  the 
EPA  also  solicits  comment  on  the  input- 
based  emission  level  selected  as  the 


basis  for  the  output-based  standard, 
which  is  achievable  using  SCR. 

The  majority  of  the  electric  utility 
steam  generators  regulated  under 
subpart  Da  are  also  regulated  under  the 
Title  rv  Acid  Rain  Program  of  the  Clean 
Air  Act.  The  Acid  Rain  Continuous 
Emission  Monitoring  Regulation  (40 
CFR  part  75)  requires  affected  units  to 
install,  operate,  maintain  and  quality- 
assure  continuous  monitoring  systems 
for  SO2,  NOx,  flow  rate,  CO2,  and 
opacity.  Section  75.64  of  part  75 
requires  quarterly  reporting  of  SO2, 
NOx,  and  CO2  emissions  in  a 
standardized  EDR  format  specified  by 
the  Administrator.  The  EDR  reporting 
format  has  been  used  successfully  for 
Acid  Rain  Program  implementation 
since  1994.  The  EDR  data  from  calendar 
year  1995  were  used  by  the  EPA  to 
determine  the  compUance  status  of  the 
Phase  I-affected  Acid  Rain  units  with 
respect  to  their  allowable  annual  SO2 
emissions. 

At  the  present  time,  there  is  an 
initiative  underway  in  the  Eastern 
United  States  to  establish  an  emission 
trading  program  for  NOx-  The  program 
is  called  the  Ozone  Transport 
Commission  (OTC)  NOx  Budget 
Program.  Beginning  in  1998,  the  largest 
sources  of  NOx  in  13  eastern  States  will 
be  required  to  account  for  their  NOx 
emissions  during  the  ozone  season. 
Many  of  the  sources  in  the  NOx  Budget 
Program  are  electric  utility  steam 
generators  which  are  also  regulated 
under  NSPS  subpart  Da  and  under  40 
CFR  part  75.  Many  other  NOx  Budget 
Program  sources  are  regulated  under 
NSPS  subpart  Db.  To  implement  the 
NOx  Budget  Program,  emission  data 
&x)m  the  affected  sources  will  be 
submitted  electronically,  in  the  EDR 
format  specified  under  40  CFR  part  75. 

At  present,  any  Acid  Rain-affected  or 
NOx  Budget  Program-affected  steam 
generating  unit  which  is  also  regulated 
under  NSPS  subpart  Da  or  Db  must  meet 
the  reporting  requirements  of  NSPS  in 
addition  to  the  Acid  Rain  or  NOx 
Budget  Program  reporting  requirements. 
For  example,  the  owner  or  operator  of 
a  subpart  Da  utility  unit  would  have  to 
submit  written  NSPS  compliance 
reports  each  quarter  for  SO2.  NOx.  and 
opacity,  in  addition  to  the  electronic 
report  in  EDR  format  required  by  part 
75. 

In  many  instances,  the  data  reported 
to  meet  the  requirements  of  NSPS,  the 
Acid  Rain  Program,  and  the  OTC  NOx 
Budget  Program  are  generated  by  the 
same  CEM  systems.  The  CEM  data  are 
manipulated  in  different  ways  for  the 
different  programs,  but  very  often  the 
NSPS,  Acid  Rain,  and  OTC  reports  are 
derived  fitim  the  same  data.  In  view  of 
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this,  EPA  believes  it  is  worthwhile  to 
explore  the  possibility  of  consolidating 
or  streamlining  the  reporting 
requirements  for  steam  generating  units 
subject  to  these  programs. 

The  EPA  has  evaluated  different  ways 
in  which  the  reporting  burden  might  be 
reduced  for  units  subject  both  to  NSPS 
subpart  Da  or  Db  and  to  other 
program(s)  such  as  the  Acid  Rain  or 
NOx  Budget  Program  (see  Docket  Item 
#II-B-11;  "Assessment  of  Consolidating 
NSPS  Subpart  Da  and  Part  75  Reporting 
Requirements;"  February  25.  1997).  The 
Agency  has  concluded  that  the  best  way 
to  accomplish  this  would  be  to  allow 
the  SO2.  NOx.  and  opacity  reports 
currently  required  under  subpart  Da  or 
Db  to  be  submitted  electronically  in  the 
part  75  EDR  format,  in  lieu  of  written 
reports.  To  implement  this  electronic 
reporting  option,  special  EDR  record 
types  would  have  to  be  created  tOi 
accommodate  the  compliance 
information  required  by  subparts  Da  and 
Db. 

The  EPA  believes  that  in  order  to 
derive  the  full  benefit  from  the 
electronic  reporting  option  in  today's 
proposal,  it  should  be  made  available  to 
all  subpart  Da  and  Db  affected  facilities, 
including  units  presently  regulated 
imder  those  subparts,  and  including 
affected  units  that  are  not  regulated 
under  part  75  or  the  NOx  Budget 
Program.  Today's  proposal,  therefore, 
amends  §§  60.49a  and  60.49b  to  allow 
the  owner  or  operator  of  any  subpart  Da 
or  Db  facility  to  choose  the  electronic 
reporting  option. 

IV.  Modification  and  Reconstruction 
Provisions 

Existing  steam  generating  units  that 
are  modified  or  reconstructed  after 
today  would  be  subject  to  today's 
revision  and  to  the  requirements  in  the 
General  Provisions  (40  CFR  60.14  and 
60.15),  which  apply  to  all  NSPS.  Few, 
if  any,  changes  typically  made  to 
existing  steam  generating  units  would 
be  expected  to  bring  such  steam 
generating  units  under  the  proposed 
NOx  revisions. 

A  modification  is  any  physical  or 
operational  change  to  an  existing  faciUty 
which  results  in  an  increase  in 
emissions,  40  CFR  Part  60,  §  60.14. 
Changes  to  an  existing  facility  which  do 
not  result  in  an  increase  in  emissions, 
either  because  the  nature  of  the  change 
has  no  effect  on  emissions  or  because 
additional  control  technology  is 
employed  to  offset  an  increase  in 
emissions,  are  not  considered 
modifications.  In  addition,  certain 
changes  have  been  exempted  under  the 
General  Provisions  (40  CFR  60.14). 
These  exemptions  include  production 


increases  resulting  from  an  increase  in 
the  hours  of  operation,  addition  or 
replacement  of  equipment  for  emission 
control  (as  long  as  the  replacement  does 
not  increase  emissions),  and  use  of  an 
alternative  fuel  if  the  existing  faciUty 
was  designed  to  accommodate  it,  40 
CFR  60.14. 

Rebuilt  steam  generating  units  would 
become  subject  to  the  proposed  NOx 
revision  under  the  reconstruction 
provisions,  regardless  of  changes  in 
emission  rate,  if  the  fixed  capital  cost  of 
reconstruction  exceeds  50  percent  of  the 
cost  of  an  entirely  new  steam  generating 
unit  of  comparable  design  and  if  it  is 
technologically  and  economically 
feasible  to  meet  the  applicable  standard. 
40  CFR  60.15. 

V.  Summary  of  Considerations  Made  in 
Developing  the  Rule 

The  Clean  Air  Act  was  created,  in 
part,"*  •  *  to  protect  and  enhance  the 
quahty  of  the  Nation's  air  resources  so 
as  to  promote  the  health  and  welfare 
and  the  productive  capacity  of  its 
population*  *  *"  As  such,  this 
regulation  protects  the  public  health  by 
reducing  emissions  of  NOx  from  electric 
utility  and  industrial  facilities.  Nitrogen 
oxides  can  cause  lung  tissue  damage, 
can  increase  respiratory  illness,  and  are 
a  primary  contributor  to  acid  rain  and 
ground  level  ozone  formation.  The 
proposed  revisions  will  substantially 
reduce  NOx  emissions  to  the  levels 
achievable  using  BDT. 

The  alternatives  considered  in  the 
development  of  these  proposed 
revisions  are  based  on  emission  and 
operating  data  received  from  operating 
utility  and  industrial  facilities  and 
permitted  information  for  planned 
utiUty  and  industrial  facilities.  The  EPA 
met  with  industry  representatives 
several  times  to  discuss  these  data  and 
information.  In  addition,  equipment 
vendors,  State  regulatory  authorities, 
and  environmental  groups  had 
opportunity  to  comment  on  the 
background  information  that  was 
prepared  for  the  proposed  revisions.  Of 
major  concern  to  the  industry  was  the 
actual  numerical  limits  of  the  revisions, 
and  whether  they  would,  in  effect, 
dictate  the  use  of  only  one  control 
option.  By  using  a  regulatory  approach 
that  expands  NOx  control  options,  the 
EPA  is  proposing  revised  NOx  Umits 
that  address  their  concern. 

Another  major  concern  expressed  by 
the  utility  industry  was  the  potential 
impact  of  the  revision  on  existing  utility 
units.  Under  the  General  Provisions  (40 
CFR  60.  subpart  A)  for  standards  of 
performance  for  new  stationary  sources, 
an  affected  facility  is  defined  as  a  unit 
which  commences  construction. 


modification,  or  reconstruction  after  the 
date  of  publication  of  the  proposed 
rulemaking.  To  date,  no  existing  utihty 
unit  has  become  subject  to  subpart  Da 
under  either  the  modification  or 
reconstruction  provision. 

In  the  revisions.  EPA  has  made  an 
effort  to  minimize  the  impacts  on 
monitoring,  recordkeeping,  and 
reporting  requirements.  The  proposal 
does  alter  the  monitoring  and 
recordkeeping  requirements  (for  NOx 
only)  ciurenUy  Usted  in  subpart  Da  by 
incorporating  by  reference  the 
monitoring  provisions  of  the  Acid  Rain 
Regulation  (40  CFR  parts  72,  73.  75,  77. 
and  78).  However,  40  CFR  part  75 
already  requires  new  electric  utility 
steam  generating  units  to  comply  with 
these  monitoring  requirements.  In 
addition,  requirements  for  monitoring  of 
net  output,  both  electrical  and  process 
steam,  is  being  added  but  these  are 
routinely  measured  by  utility  boiler 
owners  and  operators.  Accordingly,  the 
averaging  period  (i.e.,  30-day  rolling 
average)  and  reporting  requirements  of 
subpart  Da  are  not  being  changed  or 
replaced  by  incorporating  the 
monitoring  provisions  of  the  Acid  Rain 
Regulation.  The  proposal  has  no 
anticipated  impact  on  monitoring, 
recordkeeping,  and  reporting 
requirements  for  new  electric  utility 
steam  generating  units.  This  proposal 
does  not  alter  the  monitoring, 
recordkeeping,  or  reporting 
requirements  currently  listed  in  subjjart 
Db. 

Representatives  from  other  EPA 
offices  and  programs  are  included  in  the 
regulatory  development  process  as 
members  of  the  Work  Group.  The  Work 
Group  is  involved  in  the  regulatory 
development  process,  and  must  review 
and  conciu-  with  the  regulation  before 
proposal  and  promulgation.  Therefore, 
the  EPA  believes  that  the  implications 
to  other  EPA  offices  and  programs  have 
been  adequately  considered  during  the 
development  of  these  revisions. 

VI.  Sununary  of  Cost,  Environmental, 
Energy,  and  Economic  Impacts 

The  cost,  enviroiunental,  energy,  and 
economic  impacts  of  the  proposed 
revisions  are  expressed  as  incremental 
differences  between  the  impacts  of 
utility  and  industrial  steam  generating 
units  complying  with  the  proposed 
revisions  and  these  units  complying 
with  CTurent  emission  standards  (i.e., 
subpart  Da  and  Db  or  States'  permitted 
limits). 

The  revised  NOx  standards  may 
increase  the  capital  costs  for  new  steam 
generating  units  because  the 
implementation  of  either  SNCR  or  SCR 
requires  additional  hardware. 
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The  EPA  estimates  that  1 7  new  utility 
steam  generating  units  and  381  new 
industrial  steam  generating  units  will  be 
constructed  over  the  next  5  years  and 
thus  would  be  subject  to  the  revised 
standards.  The  nationwide  Increase  in 
annualized  costs  in  the  5th  year 
following  prtqxwal  for  the  projected 
new  electric  utility  steam  generating 
units  subject  to  the  revised  standards  is 
estimated  to  be  about  $40  million  for 
utility  steam  generating  units.  This 
impact  assumes  that  all  planned  coal- 
fired  units  remain  coal- fired  and  employ 
SCR.  This  represents  an  increase  of 
about  1.3  mills/kwh  in  annual  coats,  or 
about  a  2  percent  increase  in  the  cost  of 
generating  electricity  for  these  units. 

The  nationwide  increase  in 
annualized  costs  for  new  industrial 
steam  generating  units  subject  to  the 
revised  standards  would  be  about  $41 
million  in  the  5th  year  follovring 
proposal.  This  is  based  on  the 
assimiption  that  no  affected  unit 
switchin  fuel  type  as  the  result  of  the 
revision.  This  represents  an  average 
increase  of  about  2  percent  in  the  cost 
of  producing  steam  for  new  units. 

The  cost  effectiveness  of  the  revised 
NOx  standards  over  the  existing 
standards  for  electric  utility  units  is 
projected  to  be  about  $1.650/Mg 
($1.500/ton)  of  NOx  removed.  For 
industrial -commercial-institutional 
units,  the  cost  effectiveness  of  the 
revised  NOx  standards  over  the  existing 
standards  is  projected  to  be  about 
$2,200/Mg  ($2.000/ton)  of  NOx 
removed. 

The  primary  environmental  impact 
resulting  from  the  revised  NOx 
standards  is  reductions  in  the  quantity 
of  NOx  emitted  from  new  steam 
generating  units  subject  to  the  proposed 
revisions  to  the  NSPS.  Estimated 
baseline  NOx  emissions  from  these  new 
steam  generating  units  are  39.500  Mg/ 
year  (43,600  tons/year)  from  utility 
steam  generating  units  and  58,400  Mg/ 
year  (64,400  tons/year)  from  industrial 
steam  generating  units  in  the  5th  year. 
The  revised  standards  are  projected  to 
reduce  baseline  NOx  emissions  by 
23,000  Mg/year  (25,800  tons/ year)  from 
utility  steam  generating  units  and 
18,000  Mg/year  (20,000  tons/year)  from 
industrial  steam  generating  units  in  the 
5th  year  after  proposal.  This  represents 
an  approximate  42  percent  reduction  in 
the  growth  of  NOx  emissions  from  new 
utility  and  industrial  steam  generating 
units  subject  to  these  revised  standards. 

National  secondary  impacts  for 
increased  NHi  emissions  are  estimated 
to  be  about  300  tons/ year  from  utility 
steam  generating  units  and  about  420 
tons/year  from  industrial  steam 
generating  units  due  to  the  NH3  slip 


from  SCR  or  SNCR  systems.  Ammonia 
slip  tends  to  be  higher  from  SNCR 
systems. 

There  are  additional  energy 
requirements  associated  with  SCR 
systems.  Electrical  energy  is  required  for 
booster  fans  used  to  overcome  the 
pressure  drop  across  the  SCR  reactor 
and  related  ductwork.  This  energy 
requirement  is  estimated  at  about  0.4 
percent  of  the  boiler  output  (and  was 
not  specifically  incorporated  into  the 
determination  of  the  baseline  operating 
efficiency  of  38  percent). 

The  goal  of  the  economic  impact 
analysis  was  to  estimate  the  market 
response  to  the  proposed  changes  to  the 
existing  standards  for  NOx  emissions  for 
both  utility  and  industrial  steam 
generating  imits.  The  analysis  did  not 
quantitatively  address  the  possibility  of 
changing  technology,  fuel,  or  capacity 
utilization  in  response  to  the  proposed 
revisions.  Therefore,  costs  and  projected 
impacts  may  be  overestimated. 

For  utilities,  cost  estimates  for 
affected  facilities  expected  to  be  built 
between  1996  and  2000  were  used  to 
project  year  by  year  price  and  quantity 
changes.  The  price  changes  were 
estimated  by  assuming  that  the 
production  weighted  average  cost 
changes  for  the  entire  industry  are 
passed  on  to  consumers.  These 
estimates  resulted  in  price  increases  of 
between  aOl  percent  in  1996  and  0.02 
percent  in  2000.  Because  the  demand 
for  electricity  is  inelastic,  these  price 
chamges  are  projected  to  result  in  0.002 
percent  (1996)  and  0.004  percent  (2000) 
decreases  in  electricity  sales.  These 
numbers  are  quite  small  on  an  industry- 
wide basis.  The  price  changes  on  a 
facility  basis,  if  the  cost  were 
completely  passed  on  to  the  consumer, 
would  be  as  high  as  6  percent;  9  of  the 
13  facilities  would  be  1  percent  or  less. 
Because  the  rate  structure  of  utilities 
generally  has  reflected  the  average  costs 
for  a  utility  which  includes  multiple 
facilities,  such  a  price  increase  is 
unlikely.  Therefore,  the  market  impacts 
for  electricity  generation  are  estimated 
to  be  small. 

For  industrial  boilers,  data  by 
industry  for  fuel  type,  furnace  type, 
capacity,  and  capacity  utilization  were 
combined  with  projections  of  boiler 
sales  to  estimate  the  nimiber  and  type  of 
boilers  to  be  replaced.  The  analysis 
assumes  that  a  boiler  will  be  replaced 
with  a  boiler  of  the  same  fuel  type, 
technology,  capacity,  and  capacity 
utilization.  The  analysis  modeled  the 
response  of  a  firm  faced  with  an  added 
pollution  control  cost  for  boiler 
replacement  as  a  decision  concerning 
the  timing  of  the  replacement.  The  firm 
replaces  an  existing  boiler  when 


operating  costs  have  increased  enough 
to  make  the  installation  of  a  new  boiler 
cheaper  than  continuing  to  operate  the 
old  boiler.  Added  pollution  control 
costs  for  a  new  boiler  leads  the  firm  to 
defer  the  replacement  of  the  existing 
boiler  until  the  increesed  cost  of 
operation  makes  replacement  even  with 
the  additional  poUution  control  costs 
the  cheaper  option.  The  average 
replacement  delay  was  very  long  for 
small,  low-capacity  utilization  boilers 
requiring  control.  Replacemmt  delay 
may  be  viewed  as  an  Indicator  of  the 
severity  of  impact.  For  these  boilers,  the 
assumption  that  they  vnll  be  replaced 
by  a  boiler  of  the  same  type.  size,  fuel 
type,  and  capacity  utilizatioD  is 
questionable  in  the  absence  of  the 
proposed  revision  and  even  more 
unlikely  in  the  face  of  the  proposed 
revision  that  would  add  to  the  cost  of 
small,  low-capacity  utilization  boilers. 
For  affected  faMoilers,  the  annual 
compliance  cost  as  a  share  of  annual 
steam  costs  ranges  from  3  percent  for 
the  largest  high-capacity  utilization 
residual  oil  boiler  to  over  100  percent 
for  the  smallest  low-capacity  utilization 
spreader  stoker  boilers. 

For  industrial  boilers,  net  additions  to 
steam  capacity  were  also  estimated.  The 
U.S.  Department  of  Energy's  hidustrial 
Demand  Module  of  the  National  Energy 
Modeling  System  (NEMS)  was  used 
with  U.S.  Department  of  Commerce 
projectlcMis  to  estimate  steam  demand 
through  2010.  The  yearly  increase  in 
demand  for  steam  for  each  industry 
corresponds  to  the  required  new  steam 
generating  capacity  needed.  The  new 
generating  capacity  is  assumed  to  reflect, 
estimates  of  the  existing  distribution  of 
boilers  for  that  industry  by  fuel,  furnace 
type,  furnace  size,  and  capacity 
utilization.  This  leads  to  an  estimate  of 
new  capacity  affected  by  the  proposed 
changes  in  the  standards,  which  ranges 
from  45  percent  fcMrprimary  metals  to  51 
percent  for  paper.  The  control  costs  are 
small  for  the  affected  portion  of  each 
industry  compared  to  the  size  of  value 
of  shipments  for  the  affected  portion. 
These  percentages  range  from  0.002 
percent  for  miscellaneous 
manufacturing  to  0.8  percent  for  the 
paper  industry. 

The  annualized  social  costs  estimated 
in  the  economic  impact  analysis  include 
costs  of  more  stringent  control  for 
projected  new  utility  boilers,  industrial 
replacement  boilers,  and  additions  to 
industrial  boiler  net  capacity.  For  the 
utility  boilers,  the  estimated  cost  is  $40 
million  which  includes  both  the  control 
cost  ($39  million)  and  a  loss  to 
consumers  because  of  reduced 
electricity  purchases  ($1  million).  The 
cost  of  replacing  industrial  boilers  ($26 
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million)  includes  both  the  higher  cost 
associated  with  delaying  replacement 
and  the  higher  control  cost  after 
replacement.  Estimated  control  costs  for 
projected  net  new  boiler  capacity  is  $49 
million.  Because  of  the  number  of 
markets  involved,  no  estimates  of 
market  changes  were  made  for 
industries  affected  by  the  proposed 
revision.  Therefore,  the  losses  to 
consumers  from  reduced  purchases  of 
the  final  goods  due  to  increased  costs  of 
steam  from  industrial  boilers  were  not 
developed.  The  assumptions  that 
replacement  industrial  boilers  would  be 
the  same  as  the  boilers  they  replace  in 
the  absence  of  the  proposed  revisions 
and  that  no  affected  boilers  would 
respond  to  the  proposed  revision  by 
changing  size,  fuel,  type,  or  capacity 
utilization  of  affected  boilers  lead  to 
higher  cost  estimates.  Impacts  on  fuel 
markets  such  as  coal  are  not  quantified. 

Vn.  Request  for  Comments 

The  Administrator  requests  conunents 
on  all  aspects  of  the  proposed  revisions. 
All  significant  comments  received  will 
be  considered  in  the  development  and 
selection  of  the  final  revisions.  The  EPA 
specifically  solicits  comment  on 
whether,  and  on  what  basis,  the  output- 
based  standard  being  proposed  for 
electric  utility  steam  generating  units 
imder  subpart  Da  should  be  applied  to 
industrial  steam  generating  luiits  under 
subpart  Db  to  promote  energy  efficiency. 
The  EPA  recognizes  that  there  are  a 
multitude  of  appUcations  for  which 
industrial  imits  provide  steam,  such  as 
basic  plant  heating  and  air  conditioning, 
drying,  process  heating,  etc.  In  addition, 
industrial  units  often  supply  steam  for 
more  than  one  application.  As  such,  the 
net  efficiency  of  industrial  steam 
generating  units  can  cover  a  vnde  range 
depending  on  what  fraction  of  the 
energy  deUvered  to  the  process  actually 
is  used.  Unlike  utility  applications, 
many  industrial  applications  utilize  the 
heat  of  condensation.  Thus,  industrial 
units  would  have  a  much  higher  net 
efficiency  than  a  utility  application  (e.g., 
38  percent).  Therefore,  the  output-based 
standard,  as  proposed  for  subpart  Da, 
would  be  inappropriate  for  industrial 
imits. 

Consequently,  the  EPA  specifically 
requests  comments  and  information  on: 
(1)  how  to  encourage  energy  efficiency 
in  industrial  applications;  (2)  whether 
an  output-based  format^should  be 
applied  to  industrial  steam  generating 
xmits;  (3)  the  range  of  net  efficiencies 
applicable  to  various  industrial 
applications;  (4)  whether  a  generic  or 
separate  output-based  standards  should 
be  developed  for  different  industrial 
applications;  (5)  the  appropriate 


baseline  efficiency;  and  (6)  how  the  net 
efficiency  of  an  industrial  unit  should 
be  determined.  For  example,  the 
comments  might  outline  the 
mechanisms  or  approaches  used  by 
industrial  facilities  to  determine  the 
efficiency  of  various  process 
applications  or  what  fraction  of  the 
energy  delivered  to  the  process  is 
actually  used.  Specific  comments  are 
requested  from  all  interested  parties 
including  State  agencies.  Federal 
agencies,  environmental  groups, 
industry  associations,  and  individual 
citizens.  Written  comments  must  be 
addressed  to  the  Air  Docket  Section 
address  given  in  the  ADDRESSES  section 
of  this  preamble,  and  must  refer  to 
Docket  No.  A-92-71. 

Vm.  Administrative  Requirements 

A.  Public  Hearing 

A  public  hearing  will  be  held,  if 
requested,  to  discuss  the  proposed 
revisions  in  accordance  with  section 
307(d)(5)  of  the  Clean  Air  Act.  Persons 
wishing  to  make  oral  presentations  on 
the  proposed  revisions  should  contact 
EPA  at  the  address  given  in  the 
ADDRESSES  section  of  this  preamble. 
Oral  presentations  will  be  limited  to  15 
minutes  each.  Any  membec  of  the 
public  may  file  a  written  statement 
before,  during,  or  within  30  days  after 
the  hearing.  Written  statements  must  be 
addressed  to  the  Air  Docket  Section 
address  given  in  the  ADDRESSES  section 
of  this  preamble,  and  must  refer  to 
Docket  No.  A-92-71. 

A  verbatim  transcript  of  the  hearing 
and  written  statements  will  be  available 
for  public  inspection  and  copying 
during  normal  working  hours  at  the 
EPA's  Air  Docket  Section  in 
Washington,  D.C.  (see  ADDRESSES 
section  of  this  preamble). 

B.  Docket 

The  docket  is  an  organized  and 
complete  file  of  all  the  information 
submitted  to,  or  otherwise  considered 
by,  EPA  in  the  development  of  this 
proposed  rulemaking.  The  principal 
purposes  of  the  docket  are:  (1)  to  allow 
interested  parties  to  readily  identify  and 
locate  documents  so  that  they  can 
intelligently  and  effectively  participate 
in  the  rulemaking  process,  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials). 

C.  Clean  Air  Act  Procedural 
Requirements 

1.  Administrator's  Listing — Section  111 

As  prescribed  by  section  111(b)(1)(A) 
of  the  Act,  establishment  of  standards  of 
performance  for  electric  utility  steam 


generating  units  and  industrial- 
commercial-institutional  steam 
generating  units  was  preceded  by  the 
Administrator's  determination  that 
these  sources  contribute  significantly  to 
air  pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare. 

2.  Periodic  Review — Section  111 

This  regulation  will  be  reviewed  again 
8  years  from  the  date  of  promulgation  of 
any  revisions  to  the  standard  resulting 
from  this  proposal  as  required  by  the 
Act.  The  review  will  include  an 
assessment  of  the  need  for  integration 
with  other  programs,  enforceability, 
improvements  in  emission  control 
technology,  and  reportitig  requirements. 

3.  External  Participation — Section  117 

In  accordance  with  section  117  of  the 
Act,  publication  of  this  review  was 
preceded  by  consultation  with 
independent  experts.  The  Administrator 
will  welcome  comments  on  all  aspects 
of  the  proposed  revisions,  including 
economic  and  technical  issues. 

4.  Economic  Impact  Analysis — Section 
317 

Section  317  of  the  Act  requires  the 
EPA  to  prepare  an  economic  impact 
assessment  for  any  emission  standards 
under  section  111  of  the  Act.  An 
economic  impkact  assessment  was 
prepared  for  the  proposed  revision  to 
the  standards.  In  the  manner  described 
above  imder  the  discussions  of  the 
impacts  of,  and  rationale  for,  the 
proposed  revision  to  the  standards,  the 
EPA  considered  all  aspects  of  the 
assessments  in  proposing  the  revision  to 
the  standards  The  economic  impact 
assessment  is  included  in  the  docket 
listed  at  the  beginning  of  today's  notice 
under  SUPPt^MENTARV  MFORMATION. 

D.  Office  of  Management  and  Budget 
Reviews 

1 .  Paperwork  Reduction  Act 

The  proposed  revisions  contain  no 
changes  to  the  information  collection 
requirements  of  the  current  NSPS. 
Those  requirements  were  previously 
submitted  for  approval  by  the  Office  of 
Management  and  Budget  (OMB)  during 
the  original  development  of  the  NSPS. 

2.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735,  Oct.  4.  1994),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and.  therefore,  subject  to 
OMB  reNiew  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant"  regulatory  action  as  one 
that  is  likely  to  lead  to  a  rule  that  may: 
(1)  have  an  annual  effect  on  the 
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ecoDCMiiy  of  $100  million  or  more,  or 
adversely  and  materially  affecting  a 
sector  of  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities; 
(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligation  of 
recipients  thereof;  (4)  raise  novel  legal 
or  pohcy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  EPA  has  determined  that 
this  rule  is  a  "significant  regulatory 
action"  because  this  action  may  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more.  As  such,  this  action 
was  submitted  to  0MB  for  review 
Changes  made  in  response  to  OMB 
suggestions  or  recommendations  will  be 
documented  in  the  public  record. 

3.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
requires  EPA  to  give  special 
consideration  to  the  impact  of 
regulation  on  small  businesses,  small 
organizations,  and  small  govenmiental 
units.  The  major  purpose  of  the  RFA  is 
to  keep  paperwork  and  regulatory 
requirements  from  getting  out  of 
proportion  to  the  scale  of  the  entities 
being  regulated,  without  compromising 
the  objectives  of.  in  this  case,  the  Clean 
Air  Act.  The  RFA  specifies  that  EPA 
must  prepare  an  initial  regulatory 
flexibility  analysis  if  a  proposed 
regulation  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  Agency 
certifies  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Firms  in  the  electric  services  industry 
(SIC  4911]  are  classified  as  small  by  the 
U.S.  Small  Business  Administration  if 
the  firm  produces  less  than  four  million 
megawatts  a  year.  For  the  time  period  of 
the  analysis  (1996  to  2000)  one 
projected  new  utility  boiler  may  be 
affected  and  small.  Of  the  13  projected 
new  utility  boilers.  10  are  known  to  not 
be  small,  and  2  of  the  remaining  3  are 
not  expected  to  incxir  additional  control 
costs  due  to  the  regulation.  The  size  of 
the  owning  entity  is  unknown  for  the 
remaining  utility  boiler.  That  boiler  also 
has  the  smallest  cost  in  mills/kwh  (0.07) 
of  the  11  projected  units  to  have 
additional  control  costs.  Therefore,  no 
significant  small  business  impacts  are 
anticipated  for  the  utiUty  boilers. 


Regarding  industrial  boilers,  EPA 
expects  that  some  small  businesses  may 
face  additional  pollutimi  control  costs. 
It  is  difficult  to  project  the  number  of 
industrial  steam  generating  units  that 
will  both  incur  control  costs  imder  the 
regulation  and  be  owned  by  a  small 
entity.  Since  the  rule  only  affects  new 
sources,  and  plans  for  new  industrial 
boilers  are  not  available  (as  they  are  for 
electric  utilities),  linking  new  projected 
boilers  to  size  of  owning  entity  is 
difficult.  The  projection  of  381  new 
boilers  has  293  of  the  boilers  incurring 
no  costs  because  they  are  projected  to  be 
either  gas-fired  or  distillate-oil-fired 
units  that  would  require  no  additional 
control.  Some  of  the  88  remaining 
boilers  which  are  projected  to  incur 
costs  in  complying  with  the  regulation 
may  be  owned  by  small  entities.  The 
size  of  the  owning  entity  and  the  size  of 
the  boiler  are  not  related  in  any  simple 
way,  but  smaller  entities  may  be  more 
likely  to  have  a  smaller  boiler.  The 
proposed  applicability  size  cut  off  of 
100  million  Btu/hour  heat  input  for 
industrial  boilers  would  be  expected  to 
result  in  fewer  small  entities  being 
affected.  Since  only  88  industrial  boilers 
are  expected  to  incur  any  costs  and 
many  of  them  are  likely  to  be  owned  by 
large  entities,  EPA  projects  that  fewer 
than  88  of  these  boilers  will  be  owned 
by  small  entities. 

The  information  used  for  economic 
impact  analysis  for  the  proposed  rule 
matches  boiler  size  and  fuel  type  to 
various  industries.  These  data 
overestimate  the  share  of  boilers  that  are 
residual-oil-fired  and  coal-fired,  but  the 
data  are  nonetheless  useful  for 
estimating  the  potentieil  economic 
impact  of  the  rule  on  small  entities  in 
terms  of  cost-to-sales  ratio.  This  analysis 
estimates  costs  as  a  percent  of  value  of 
shipments  (closely  related  to  sales)  for 
affected  facilities.  The  average  control 
cost  as  a  percentage  of  value  of 
shipments  for  all  affected  facilities  is  .07 
percent.  The  range  of  average  control 
cost  across  industries  varies  from  a  low 
of  .004  percent  for  primary  metals  to  a 
high  of  .8  percent  for  the  paper  industry. 
Although  the  cost  varies  by  industry, 
boiler  size,  and  fuel,  it  is  unlikely  that 
any  affected  small  entities  will  have  a 
control  cost  to  sales  ratio  of  greater  than 
one  percent.  Based  on  these  estimates, 
EPA  certifies  that  the  ryle  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities. 

4.  Unfunded  Mandates  Act  of  1995 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995.  EPA  must 
prepare  a  statement  to  accompany  any 


proposed  rule  where  the  estimated  costs 
to  ^at«,  local,  or  tribal  govemmmts,  or 
to  the  private  sector,  will  be  $100 
million  or  more  in  any  one  year.  Under 
section  205,  EPA  must  select  the  most 
cost-effective,  least  costly,  or  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  estabUsh  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  impacted  by  the  rule. 

The  unfunded  mandates  statement 
under  section  202  must  include:  (1)  a 
citation  of  the  statutory  authority  under 
which  the  rule  is  proposed:  (2)  an 
assessment  of  the  costs  and  benefits  of 
the  rule,  including  the  effect  of  the 
mandate  on  health,  safety  and  the 
environment,  and  the  federal  resources 
available  to  defray  the  costs;  (3)  where 
feasible,  estimates  of  future  compliance 
costs  and  disproportionate  impacts 
upon  particular  geographic  or  social 
segments  of  the  nation  or  industry;  (4) 
where  relevant,  an  estimate  of  the  effect 
on  the  national  economy;  and,  (5)  a 
description  of  EPA's  prior  consultation 
with  State,  local,  and  tribal  officials. 

Since  this  proposed  rule  is  estimated 
to  impose  costs  to  the  private  sector  in 
excess  of  $100  million.  EPA  has 
prepared  the  following  statement  with 
respect  to  these  impacts. 

a.  Statutory  authority. 

The  statutory  authority  for  this 
rulemaking  is  identified  and  described 
in  Sections  I  and  VII  of  the  preamble.  As 
required  by  section  205  of  the  Unfunded 
Mandates  Act,  and  as  described  more 
fully  in  Section  III  of  this  preamble,  EPA 
has  chosen  to  propose  a  rule  that  is  the 
least  burdensome  alternative  for 
regulation  of  these  sources  that  meets 
the  statutory  requirements  under  the 
Act. 

b.  Costs  and  benefits. 

As  described  in  section  VI  of  the 
preamble,  the  estimate  of  annual  social 
cost  for  the  regulation  is  $40  million  for 
utility  boilers  and  $41  million  for 
industrial  boilers  in  the  year  2000. 
Certain  simplifying  assumptions,  such 
as  no  fuel  switching  in  response  to  the 
proposed  rule,  may  have  resulted  in  a 
significant  overestimation  of  these  costs. 

The  pollution  control  costs  will  not 
impose  direct  costs  for  State,  local,  and 
tribal  governments.  Indirectly,  these 
entities  face  increased  costs  in  the  form 
of  higher  prices  for  electricity  and  the 
goods  produced  in  the  facilities 
requiring  new  industrial  boilers  that 
would  be  subject  to  this  proposed  rule. 
There  are  no  federal  funds  available  to 
assist  State,  local,  or  tribal  governments 
with  these  indirect  costs. 


Federal  Register  /  Vol.  62,  No.  131  /  Wednesday,  July  9.  1997  /  Proposed  Rules 


36961 


Because  this  regulation  affects  boilers 
as  they  are  constructed  (or  modified), 
the  emission  reductions  attributable  to 
the  regulation  increase  year  by  year 
until  all  existing  boilers  have  been 
replaced.  In  the  year  2000,  the  NOx 
emission  reduction  relative  to  the 
baseline  for  utility  boilers  is  estimated 
to  be  26,000  tons  per  year.  In  the  year 
2000,  the  NOx  emission  reduction 
relative  to  the  baseline  for  industrial 
boilers  that  represent  net  additions  to 
existing  capacity  is  estimated  to  be 
20,000  tons  per  year.  Emissions 
reductions  from  replacement  boilers  are 
not  quantified  because  of  difficulties  in 


characterizing  emission  rates  for  the 
boilers  being  replaced  and  the  inability 
of  the  replacement  model  to  predict 
selection  of  different  types  of  boilers  in 
both  the  baseline  case  and  in  response 
to  the  proposed  regulation.  A  qualitative 
analysis  of  industrial  boiler  replacement 
raises  the  possibility  that  replacement 
delay  due  to  the  proposed  revision  may 
keep  some  boilers  continuing  to  emit  at 
a  higher  level  than  they  would  in  the 
baseline  case  where  they  would  be 
replaced  by  a  lower  emitting  boiler. 

Reducing  emissions  of  NOx  has  the 
potential  to  benefit  society  in  a  number 
of  ways.  Emissions  of  NOx  result  in  a 


wide  range  of  damages,  ranging  from 
human  health  effects  to  impacts  on 
ecosystems.  They  not  only  contribute  to 
ambient  levels  of  potentially  harmful 
nitrogen  compounds,  but  they  also  have 
important  precursor  effects.  In 
combination  with  volatile  organic 
compounds  (VOCs),  they  contribute  to 
the  formation  of  ground  level  ozone. 
Along  with  emissions  of  sulfur  oxides, 
they  are  also  precursors  to  particulate 
matter  and  acidic  deposition. 

See  Table  5  for  a  summary  of  linkages 
between  NOx  emissions  and  damage 
categories. 


Table  5. — Linkages  Between  NOx  Emissions  and  Damage  Categories:  Strength  of  the  Evidence 


Direct  ef- 
fects 


Ambient 
NOx  levels 


Precursor  effects 


Amljient 
ozone  lev- 
els 


Ambient 

particutate 

matter 


Add  deposi- 
tion 


Human  Health: 

Acute  Mortjidity , 

Cfvortic  Moftidity  

MofteWy  ........,„...., 

Ecosystems: 

Terrestrial  „ „.... 

Aquatic 

Commercial  Biotogical  Systems:^ 

Agriculture  

Forestry  ..,„ 

Visibilty 

Materials 


••• 


•• 


• 

• 


••• 


••• 


••• 


•zweak  evidence, 
••-limrtad  evidence. 

•••=strong  eviderx^e.  ^ 

^  Evidence  indicates  ttiat  NOx'can  have  both  positive  and  negative  effects  In  tiis  category. 

2  Evidence  for  this  category  relates  speciflcaify  to  certain  commercial  crop  or  free  tfPKi  rattter  ttian  to  the  more  general  terrestrial  damages 
that  are  covered  in  (he  separate  ecosystems  category. 


Benefits  are  only  quahtatively 
addressed  in  the  regulatory  impacts 
analysis  (RIA)  because  of  difficulties  in 
physically  locating  the  not  yet  built 
boilers  and  translating  their  emission 
reductions  into  changes  in  ambient 
concentrations  of  nitrogen  compounds, 
ozone  concentrations,  and  particulate 
matter  concentrations. 

c.  Future  and  disproportionate  costs. 
The  rule  is  not  expected  to  have  any 

disproportionate  budgetary  effects  on 
any  particular  region  of  the  nation,  any 
State,  local,  or  tribal  government,  or 
urban  or  rural  or  other  type  of 
community.  Only  very  small  increases 
in  electricity  prices  are  estimated.  See 
section  VII C.  4  of  the  preamble  for  more 
detail. 

d.  Effects  on  national  economy. 
Significant  effects  on  the  national 

economy  from  this  proposed  rule  are 
not  anticipated.  See  section  VED  C.  4  of 
the  preamble  for  more  detail. 

e.  Consultation  with  government 
officials. 


The  Unfunded  Mandates  Act  requires 
that  EPA  describe  the  extent  of  the 
Agency's  prior  consultation  with 
affected  State,  local,  and  tribal  officials, 
summarize  the  officials'  comments  or 
concerns,  and  sununarize  EPA's 
response  to  those  comments  or 
concerns.  In  addition,  section  203  of  the 
Act  requires  that  EPA  develop  a  plan  for 
informing  and  advising  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  a  proposal. 

In  the  development  of  this  rxile,  the 
EPA  has  providied  small  governments 
(State,  local,  and  tribal)  the  opportunity 
to  comment  on  this  regulatory  program. 
A  fact  sheet  which  summarized  the 
regulatory  program,  the  control  options 
being  considered,  preliminary  revisions, 
and  the  projected  impacts  was 
forwarded  to  seven  trade  associations 
representing  State,  local,  and  tribal 
governments.  A  meeting  was  held  for 
interested  parties  to  discuss  and  provide 
comments  on  the  program.  Written 
comments  also  were  requested.  The 


main  comments  received  deak  with  the 
need  to  consider  the  impacts  of  the 
revisions  on  small  imits  and  facilities. 
Commenters  also  stated  that  the 
requirement  for  an  integrated  resource 
plan  IS  unnecessajy  and  burdensome  for 
small  operators  and  may  constitute  an 
unfunded  mandate.  In  response  to  this 
concern.  EPA  removed  the  requirement 
for  an  integrated  resource  plan  from  this 
rulemaking.  In  response  to  the  concern 
regarding  the  cost  impacts  on  small 
industrial  steam  generating  units.  EPA 
is  proposing  a  higher  NOx  emission 
limit  for  industrial  units  than  it  is 
proposing  today  for  utility  units.  The 
revised  limit  for  industrial  units 
effectively  results  in  no  additional 
controls  for  gas  and  distillate  oil-fired 
industrial  units  over  that  required  to 
comply  with  the  current  emission 
limits.  As  described  in  sections  VIII  D.3 
and  0.4.C  of  the  preamble,  the  impacts 
on  small  businesses  and  governments 
have  been  analyzed  and  indicate  that 
small  govertmients  are  not  significantly 
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impacted  by  this  rule  and  thus  no  plan 
is  required. 

F.  Miscellaneous 

List  of  Subjects  in  40  CFR  Part  60 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations.  Incorporation  by  reference. 
Reporting  and  recordkeeping 
requirements,  Electric  utility  steam 
generating  units,  Industrial-commercial- 
institutional  steam  generating  units. 

Statutory  Authority 

The  statutory  authority  for  this 
proposal  is  provided  by  sections  101, 
111.  114.  301,  and  407  of  theQean  Air 
Act,  as  amended;  42  U.S.C.  7401.  7411. 
7414,  7601,  and  7651f. 

Dated:  July  1.  1997. 
Carol  M.  Browner, 

Administrator 

40  CFR  part  60  is  proposed  to  be 
amended  as  follows: 

PART  60— [AMENDED] 

1  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411,  7413, 
7414.  7416,  7601.  and  7602. 

Subpart  Da — [Amended] 

2  Section  60.41a  is  amended  by 
adding  a  definition  for  "Net  output"  in 
alphabetical  order  to  read  as  follows: 

S6a41a    Deflnttions. 


Net  output  means  the  net  useful  work 
performed  by  the  steam  generated  taking 
into  account  the  energy  requirements  for 
auxiharies  and  emission  controls.  For 
units  generating  only  electricity,  the  net 
useful  work  performed  is  the  net 
electrical  output  (i.e.,  net  busbar  power 
leaving  the  plant)  from  the  turbine/ 
generator  set.  For  cogeneration  units, 
the  net  useful  work  performed  is  the  net 
electrical  output  plus  one  half  the  useful 
thermal  output  (i.e.,  steam  delivered  to 
an  industrial  process). 

3.  Section  60.44a  is  amended  by 
revising  paragraphs  (a)  introductory 
text,  and  (c)  and  by  adding  paragraph 
(d)  to  read  as  follows: 

S60.44«    Standard  for  nitrogsn  oxides. 

(a)  On  and  after  the  date  on  which  the 
initial  performance  test  required  to  be 
conducted  under  §  60.8  is  completed,  no 
owner  or  operator  subject  to  the 
provisions  of  this  subpart  shall  cause  to 
be  discharged  into  the  atmosphere  from 
any  affected  facility,  except  as  provided 
under  paragraphs  (b)  and  (d)  of  this 
section,  any  gases  which  contain 


nitrogen  oxides  in  excess  of  the 
following  emission  limits,  based  on  a 
30-day  rolling  average. 

*        •        •        •        • 

(c)  Except  as  provided  in  paragraph 
(d)  of  this  section,  when  two  or  more 
fuels  are  combusted  simultaneously,  the 
apphcable  standard  is  determined  by 
proration  using  the  following  formula: 
E„  =  l86w+130x+210y+260z+340v)/100 
Where: 

En  is  the  apphcable  standard  for 

nitrogen  oxides  when  multiple  fuels 
are  combusted  simultaneously 
(ng/J  heat  input); 

Mr  is  the  percentage  of  total  heat  input 
derived  from  the  combustion  of 
fuels  subject  to  the  86  ng/J  heat 
input  standard: 

X  is  the  percentage  of  total  heat  input 
derived  from  the  combustion  of 
fuels  subject  to  the  130  ng/J  heat 
input  standard; 

y  is  the  percentage  of  total  heat  input 
derived  from  the  combustion  of 
fuels  subject  to  the  210  ng/J  heat 
input  standard; 

z  is  the  percentage  of  total  heat  input 
derived  from  the  combustion  of 
fuels  subject  to  the  260  ng/J  heat 
input  standard; 

V  is  the  percentage  of  total  heat  input 
derived  from  the  combustion  of 
fuels  subject  to  the  340  ng/J  heat 
input  standard; 

(d)  On  and  after  the  date  on  which  the 
initial  performance  test  required  to  be 
conducted  under  §  60.8  is  completed,  no 
owner  or  operator  subject  to  the 
provisions  of  this  subpart  shall  cause  to 
be  discharged  into  the  atmosphere  from 
any  affected  facility  for  which 
construction,  modification,  or 
reconstruction  commenced  after  July  9, 
1997  any  gases  which  contain  nitrogen 
oxides  in  excess  of  170  nanograms  per 
joule  (1.35  pounds  per  megawatt-hour) 
net  energy  output. 

4.  Section  60.47a  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

%  60.47a    Emteslon  monitoring. 

(k)  The  procedures  specified  in 
paragraphs  (k)(l)  through  (k)(3)  of  this 
section  shall  be  used  to  determine 
compliance  with  the  output-based 
standard  under  §60.44a(d). 

(1)  The  owner  or  operator  of  an 
affected  facihty  with  electricity 
generation  shall  install,  calibrate, 
maintain,  and  operate  a  wattmeter; 
measure  net  electrical  output  in 
megawatt-hour  on  a  continuous  basis; 
and  record  the  output  of  the  monitor. 

(2)  The  owner  or  operator  of  an 
affected  facility  with  process  steam 
generation  shall  install,  calibrate. 


maintain,  and  operate  meters  for  steam 
flow,  temperature,  and  pressure; 
measure  net  process  steam  output  in 
joules  per  hour  (or  Btu  per  hour)  on  a 
continuous  basis;  and  record  the  output 
of  the  monitor. 

(3)  For  affected  facilities  generating 
process  steam  in  combination  with 
electrical  generation,  the  net  energy 
output  is  determined  from  the  net 
electrical  output  measured  in  paragraph 
(k)(l)  of  this  section  plus  50  percent  of 
the  net  thermal  output  of  the  process 
steam  measured  in  paragraph  (k)(2)  of 
this  section. 

5.  Section  60.49a  is  amended  by 
revising  paragraph  (i)  and  adding 
paragraph  (j)  to  read  as  follows: 

f  60.49a    Reporting  requirements. 

•        •        •        *        • 

(i)  Except  as  provided  in  paragraph  (j) 
of  this  section,  the  owner  or  operator  of 
an  affected  facility  shall  submit  the 
written  reports  required  under  this 
section  and  subpart  A  to  the 
Administrator  for  every  calendar 
quarter.  All  quarterly  reports  shall  be 
postmarked  by  the  30th  day  following 
the  end  of  each  calendar  quarter. 

(j)  The  owner  or  operator  of  an 
affected  facility  may  submit  electronic 
quarterly  reports  for  SO2  and/or  NOx 
and/or  opacity  in  Ueu  of  submitting  the 
written  reports  required  imder 
paragraphs  (b)  and  (h)  of  this  section. 
The  format  of  each  quarterly  electronic 
repmrt  shall  pe  consistent  with  the 
electronic  data  reporting  format 
sp>ecified  by  the  Administrator  under 
§  75.64  (d)  of  this  chapter.  The 
electronic  report(s)  shall  be  submitted 
no  later  than  30  days  after  the  end  of  the 
calendar  quarter  and  shall  be 
accom{>anied  by  a  certification 
statement  from  the  owner  or  operator, 
indicating  whether  compliance  with  the 
applicable  emission  standards  and 
minimum  data  requirements  of  this 
subpart  was  achieved  during  the 
rep>orting  period. 

Subpart  Db— {Amended] 

6.  Section  60.44b  is  amended  by 
revising  p>aragraphs  (a)  introductory ' 
text,  (b)  introductory  text,  (c),  and  (e) 
introductory  text  and  by  adding 
paragraph  (1)  to  read  as  follows: 

§  60.44b    Standard  for  nitrogen  oxides. 

(a)  Except  as  provided  under 
paragraphs  (k)  and  (1)  of  this  section,  on 
and  after  the  date  on  which  the  initial 
performance  test  is  completed  or  is 
required  to  be  completed  under  §  60.8  of 
this  part,  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
that  is  subject  to  the  provisions  of  this 
section  and  that  combusts  only  coal,  oil, 
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or  natural  gas  shall  cause  to  be 
discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contain  nitrogen  oxides  (expressed  as 
NO2)  in  excess  of  the  following  emission 
limits: 

•  •        •        •        • 

(b)  Except  as  provided  under 
paragraphs  (k)  and  (1)  of  this  section,  on 
and  after  the  date  on  which  the  initial 
performance  test  is  completed  or  is 
required  to  be  completed  under  §  60.8  of 
this  p>art,  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facility 
that  simultaneously  combusts  mixtures 
of  coal,  oil,  or  natural  gas  shall  cause  to 
be  discharged  into  the  atmosphere  from 
that  affected  facility  any  gases  that 
contain  nitrogen  oxides  in  excess  of  a 
limit  determined  by  use  of  the  following 
formula: 

•  •        •        •        • 

(c)  Except  as  provided  under 
p>aragraph  (1)  of  this  section,  on  and  after 
the  date  on  which  the  initial 
performance  test  is  completed  or  is 
required  to  be  completed  under  §  60.8  of 
this  part,  whichever  comes  first,  no 
owner  or  operator  of  an  affected  fodlity 
that  simultaneously  combusts  coal  or 
oil,  or  a  mixture  of  these  fuels  with 
natural  gas,  and  wood,  munidpul-type 
solid  waste,  or  any  other  fuel  shall  cause 
to  be  discharged  into  the  atmosphere 
any  gases  that  contain  nitrogen  oxides 
in  excess  of  the  emission  limit  for  the 
coal  or  oil,  or  mixtures  of  these  fuels 
with  natural  gas  combusted  in  the 
affected  facility,  as  determined  pursuant 
to  paragraph  (a)  or  (b)  of  this  section, 
unless  the  affected  facihty  has  an 
annual  capecity  foctor  for  coal  or  oil,  or 
mixture  of  these  fuels  with  natural  gas 
of  10  percent  (0.10)  or  less  and  is  subject 
to  a  federally  enforceable  requirement 


that  limits  operation  of  the  facihty  to  an 
annual  capacity  factor  of  10  percent 
(0.10)  or  less  for  coal,  oil,  or  a  mixture 
of  these  fuels  with  natural  gas. 

(e)  Except  as  provided  under 
paragraph  (1)  of  this  section,  on  and  after 
the  date  on  which  the  initial 
performance  test  is  completed  or  is 
required  to  be  completed  under  §  60.8  of 
this  part,  whichever  date  comes  first,  no 
owner  or  operator  of  an  affected  facihty 
that  simultaneously  combusts  coal,  oil, 
or  natural  gas  with  byproduct/waste 
shall  cause  to  be  discharged  into  the 
atmosphere  from  that  a^cted  facihty 
any  gases  that  contain  nitrogen  oxides 
in  excess  of  an  emission  limit 
determined  by  the  following  formula 
unless  the  affected  facihty  has  an 
annual  ca(>acity  factor  for  coal,  oil,  and 
natiuul  gas  of  10  percent  (0.10)  or  less 
and  is  subject  to  a  federally  enforceable 
requirement  which  limits  operation  of 
the  affected  facihty  to  an  annual 
capecity  factor  of  10  percent  (0.10)  or 
less: 
•        •        •        •        • 

(1)  On  and  after  the  date  on  which  the 
initial  performance  test  is  completed  or 
is  required  to  be  completed  under  §  60.8 
of  this  part,  whichever  date  comes  first, 
no  owner  or  operator  of  an  affected 
facihty  which  commenced  construction, 
modification,  or  reconstruction  after 
July  9,  1997  shall  cause  to  be  discharged 
into  the  atmosphere  frvm  that  affected 
facihty  any  gases  that  contain  nitrogen 
oxides  (expressed  as  NO2)  in  excess  of 
the  following  limits: 

(1)  If  the  affected  facihty  combusts 
coal,  oil,  or  natiu^  gas,  or  a  mixture  of 
these  fuels,  or  with  any  other  fuels:  a 
hmit  of  86  ng/J  (0.20  Ib/miUion  Btu) 
heat  input;  or 


(2)  If  the  affected  facihty  has  a  low 
heat  release  rate  and  combusts  natural 
gas  or  distillate  oil  in  excess  of  30 
percent  of  the  heat  input  from  the 
combustion  of  all  fuels,  a  limit 
determined  by  use  of  the  following 
formula: 

E„  =  ((0.10  *  H^)+(0.20  *  H,)1/(H^+H,) 

Where: 

En  is  the  NOx  emission  limit,  (Ib/miUion 

Btu), 
Hgo  is  the  heat  input  from  combustion 

of  natural  gas  or  distillate  oil,  and 
Hr  is  the  heat  input  from  combustion  of 

any  other  fuel. 

7.  Section  60.49b  is  amended  by 
adding  paragraph  (u)  to  read  as  follows: 

§  60.49b    Reporting  and  racordkeaplng 
rsquirements. 

•        •         *        •        • 

(u)  The  owner  or  operator  of  an 
affected  fadhty  may  submit  electronic 
quarterly  reports  for  SO2  and/or  NOx 
and/or  opacity  in  heu  of  submitting  the 
written  reports  required  under 
paragraphs  (h),  (i),  (j),  (k)  or  (1)  of  this 
section.  The  format  of  each  quarterly 
electronic  report  shall  be  consistent 
with  the  electronic  data  reporting  format 
specified  by  the  Administrator  under 
§  75.64(d)  of  this  chapter.  The  electronic 
rep>ort(s)  shall  be  submitted  no  later 
than  30  days  after  the  end  of  the 
calendar  quarter  and  shall  be 
accompanied  by  a  certification 
statement  from  the  owner  or  operator, 
indicating  whether  comphance  with  the 
apphcable  emission  standards  and 
minimum  data  requirements  of  this 
subpart  was  achieved  during  the 
reporting  period. 

[FR  Doc.  97-17950  Filed  7-8-97;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exciusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  9,  1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 
Gypsy  moth;  published  7-9- 

97 
Viruses,  serums,  toxins,  etc.: 
Biological  products  and 

guidelines;  definitions; 

published  6-9-97 
Clostridium  perfringens 

Types  C  and  0  toxoids 

and  bacterirvtoxoids; 

standard  requirements; 

put>lished  6-9-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 
Pennsylvania;  published  6-9- 

97 
Utah;  published  6-9-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fomesafen;  published  7-9- 

97 
Imidacloprid;  published  7-9- 

97 
Lambda-cyhalothrin; 

published  7-9-97 
Myclobutanil;  published  7-9- 

97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  for  human  consumption: 
Food  labeling— 
Nutrient  content  claim; 
use  of  term  >plu^  as 
synonym  tor  >adde(^; 
published  6-9-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
FAR  supplement  (NFS); 
rewrite;  published  7-9-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Surplus  and  displaced 
Federal  employees;  career 


transition  assistance 
programs  development; 
published  6-9-97 
Correction;  published  6- 
26-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Common  crop  insurance 
regulations: 
TolMCCo;  comments  due  by 

7-16-97;  published  6-16- 

97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Boll  Weevil  eradication  loan 
program;  implementation; 
comments  due  t)y  7-15- 
97;  pubfished  5-16-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  aiKi  Inspection 

Service 

Meat  and  poultry  inspection: 
Sodium  acetate  and  sodium 
dtacetate  use  as  flavonng 
agents;  comments  due  by 
7-18-97;  published  6-23- 
97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  systems 
construction  policies  arxj 
procedures: 
Digital,  stored  program 
controlled  central  office 
equipment;  acceptance 
test  policy;  comments  due 
by  7-16-97;  published  6- 
16-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

At-sea  scale  certification 
program;  comments  due 
by  7-16-97;  putdished 
6-16-97 

Ice  and  slime  standard 
allowances  for 
unwashed  Pacific 
halibut  and  sablefish; 
comments  due  by  7-17- 
97;  published  6-17-97 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
sen^ices  (CHAMPUS): 


TRICARE  selected  reserve 

dental  program  (TSRDP); 
comments  due  by  7-15- 
97;  published  5-16-97 
Federal  Acquisition  Regulation 

(FAR): 

Contracting  by  negotiation; 
Phase  I  rewnte; 
comments  due  by  7-14- 
97;  published  5-14-97 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation: 
New  Federal  residential 
buildings;  energy 
efficiency  code;  comments 
due  by  7-14-97;  published 
5-2-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 
Secondary  lead  smelters. 

new  and  existing; 

comments  due  by  7-14- 

97;  published  6-13-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 
California;  comments  due  by 

7-17-97:  published  6-17- 

97 
Illinois;  comments  due  by  7- 

17-97;  published  6-17-97 
Michigan;  comments  due  by 

7-14-97;  published  6-12- 

97 
South  Carolina;  comments 

due  by  7-16-97;  published 

6-16-97 
Tennessee;  comments  due 

by  7-17-97;  published  6- 

17-97 
Virginia;  comments  due  by 

7-14-97;  published  6-13- 

97 
Wisconsin;  comments  due 

by  7-14-97;  published  6- 

12-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cartxjn  disulfide;  commerrts 

due  by  7-15-97;  published 

5-16-97 
Clopyralid;  comments  due 

by  7-15-97;  published  5- 

16-97 
Propamocarb  hydrochlonde; 

comments  due  by  7-15- 

97;  published  5-16-97 
Pyridat>en;  comments  due 

by  7-15-97;  published  5- 

16-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 


Minnesota  et  al.;  comments 

due  by  7-14-97;  published 

5-29-97 
Mlssoun:  comments  due  by 

7-14-97;  published  5-29- 

97 
Television  broadcasting; 
Advanced  television  (ATV) 

systems;  digital 

technology  conversion; 

reporting  and 

recordkeeping 

requirements;  comments 

due  by  7-15-97;  put>lished 

5-16-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure: 
Insured  status;  notification  of 
changes;  comments  due 
by  7-14-97:  published  5- 
14-97 

FEDERAL  ELECTION 
COMMISSION 

Rulemaking  petitions: 
Prohibited  and  excessive 
contributions;  "soft 
money";  comments  due 
by  7-18-97;  published  6- 
16-97 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 

Z): 

Home  equity  toan  market; 
disclosure  requirements 
and  ck>sed-end  mortgage 
loan  limitations;  hearings, 
comments  due  by  7-1 8- 
97;  published  4-29-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

GRAS  or  prior-sanctioned 

ingredients: 

Cntena  danfication; 
comments  due  by  7-15- 
97:  published  4-17-97 
Medical  devices: 

Medical  device  corrections 
and  removals;  reporting 
requirements;  comments 
due  by  7-18-97;  published 
5-19-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  building  products 
standards  and  certification 
program;  use  of  matenals 
bulletins;  comments  due  by 
7-18-97;  published  5-19-97 
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HUOowned  properties: 
HUO-acquired  angle  family 
property;  disposition; 
comments  due  by  7-14- 
97;  published  6-13-97 

INTEmOR  DEPAItTMENT 
Indian  Affair*  Bureau 

Contracts  arKJ  grants: 
Indian  highway  safety 
program;  competitive  grant 
selection  criteria; 
comments  due  by  7-15r 
97;  published  5-16-97 

tffTEfUCW  DEPARTMENT 
Rah  and  WMdIII*  Servica 

Endangered  and  threatened 

species: 

Alexander  archipelago  wolf 
etc.,  comments  due  by  7- 
14-97;  published  6-12-97 

'oha  wai,  et  al.  (ten  plant 
taxa  from  Maui  Nui, 
Hawaii);  comments  due 
by  7-14-97;  published  &- 
15-97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reciamation 
and  Enforcamant  Office 

Permanent  program  and 
^jandoned  mine  larxj 
reclamation  plan 
submlsskxts: 

Utah;  comments  due  by  7- 
14-97;  published  6-13-97 

LABOR  DEPARTMENT 
Mina  Safety  and  Haalttt 
AdmtaHatration 

Coal,  metal  and  nonmetal 
mine  safety  and  health: 


Roof  and  rock  bolts  and 
accessories,  safety 
starxjards;  comment 
period  extension, 
comments  due  by  7-14- 
97;  published  6-30-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulahon 

(FAR): 

Contracting  by  negotiation; 
Phase  i  rewnte. 
comments  due  by  7-14- 
97;  published  5-14-97 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  matenal;  domestic 

licensing: 

Radioactive  drugs  containing 
one  microcune  of  cartxin- 
14  urea;  distnbution  to 
persons  for  >in  vivo> 
diagnostic  use,  comments 
due  by  7-16-97,  published 
5-16-97 

SECURITIES  AMD 
EXCHANGE  COMMHSSION 

Securities: 
Securities  Act  of  1933; 
section  18  covered 
securities;  comments  due 
by  7-17-97,  published  6- 
17-97 

STATE  DEPARTMENT 

Visas;  immigrant 
documentation 
Diversity  immigrant  visa 

program;  lottery 

administration  tee; 


conwnents  due  by  7-16- 
97;  published  6-16-97 

TRANSPOfTTATION 
DEPARTMENT 

Coaat  Guard 

DrawA>r)dge  operations: 

Michigan;  comments  due  by 
7-15-97;  published  4-18- 
97 

TRANSPORTATION 
DEPARTMENT 

Fedarai  Aviaton 
Adminiatration 

Air  traffic  operating  and  flight 
rules: 

Fees  for  air  traffic  services 
for  certain  flights  through 
U.S.-controlled  airspace; 
comments  due  by  7-18- 
97;  published  3-20-97 

Airworthiness  directives: 

Boeing;  comments  due  by 
7-17-97;  published  &€-97 

Bombardier;  comments  due 
by  7-14-97;  published  6-4- 
97 

Raytheon;  comments  due  by 
7-18-97;  published  5-13- 
97 

Robinson  Helicopter  Co.; 
comments  due  by  7-18- 
97;  published  5-19-97 

Twin  Commander  Aircraft 
Corp.;  comnrients  due  by 
7-17-97;  published  5-9-97 

Class  E  airspace;  comments 
due  by  7-14-97;  published 
5-28-97 


TRANSPORTATION 
DEPARTMBfT 

NatkMial  HighmyTrafflc 
Saiaty  AdnMfiiflArBliofi 

Motor  vehicle  safety 
standards: 

Compressed  natural  gas 
fuel  containers;  comrnents 
due  by  7-14-97;  puislished 
5-30-97 

Pilots  Records  Improvement 
Act  of  1996: 

National  Driver  Register 
information;  procedures 
for  pilots  to  request  and 
air  carriers  to  receive; 
comments  due  by  7-18- 
97;  published  5-19-97 

TRANSPORTATKM 
DEPARTMENT 

Surfaca  Trartaportation 
Board 

Contracts  and  exemptions: 

Rail  general  exemption 
authority — 

IMonferrous  recydables; 
comments  due  by  7-15- 
97;  published  5-23-97 

Rail  licensing  procedures: 

Commuter  rail  service 
continuation  subsidies  and 
discontinuance  noticas; 
comments  due  by  7-14- 
97;  publshed  6-12-97 

TREASURY  DEPARTMENT 

Tlirfft  Suparvlaion  Office 

Liquidity;  comments  due  by  7- 
14-97;  published  5-14-97 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13054  of  July  7,  1997 

Eligibility  of  Certain  Overseas  Employees  for  Noncompetitive 
Appointments 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  sections  3301  and  3302 
of  title  5  and  section  301  of  title  3  of  the  United  States  Code,  and  in 
order  to  permit  certain  overseas  employees  to  acquire  competitive  status 
upon  returning  to  the  United  States,  it  is  hereby  ordered  as  follows: 

Section  1.  A  United  States  citizen  who  is  a  family  member  of  a  Federal 
civilian  employee  and  who  has  separated  from  Federal  service  to  accept 
employment  with  the  American  Institute  in  Taiwan  pursuant  to  section 
11  of  Public  Law  96-8  (93  Stat.  18.  22  U.S.C.  3310(a))  may  be  appointed 
noncompeti lively,  in  accordance  with  Executive  Order  12721  and  implement- 
ing regulations  of  the  Office  of  Personnel  Management,  to  a  competitive 
service  position  in  the  executive  branch,  provided  such  family  member 
meets  the  qualifications  and  other  requirements  established  by  the  Director 
of  the  Office  of  Personnel  Management,  including  an  appropriate  period 
of  satisfactory  overseas  employment  with  the  American  Institute  in  Ta--A an. 

Sec.  2.  The  Director  of  the  Office  of  Personnel  Management  shall  prescribe' 
such  regulations  as  may  be  necessary  to  implement  this  order. 

Sec.  3.  This  order  shall  be  effective  upon  publication  in  the  Federal  Register. 


(>jxUwUPL^xA  <rt<,^^ 


(FR  Doc.  97-18288 
Filed  7-9-97;  8:45  am) 
Billing  code  3195-01-P 
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July  7.  1997. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  soid  by 
the  Superintendent  of  Documents.  Phces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Parts  300  and  318 
[Docket  No.  95-069-2] 

Papaya,  Carambola,  and  Litchi  From 
Hawaii 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUIMNARY:  We  are  increasing  the 
irradiation  treatment  dose  required  for 
papayas  intended  for  interstate 
movement  from  Hawaii  and  allowing 
carambolas  to  be  moved  interstate  from 
Hawaii  with  irradiation  treatment.  We 
are  also  allowing  litchis  to  be  moved 
interstate  from  Hawaii  if  they  are 
inspected  and  found  free  of  the  litchi 
fruit  moth  and  other  plant  pests  and 
undergo  irradiation  or  hot  water 
treatment  for  fruit  flies.  We  are  allowing 
papayas,  carambolas,  and  litchis  &om 
Hawaii  to  undergo  irradiation  treatment 
either  in  Hawaii  or  in  non-fruit  fly 
supp>orting  areas  of  the  mainland  United 
States.  In  addition,  we  are  making 
several  amendments  to  the  requirements 
for  irradiation  procedures  and  facilities 
and  the  handling  of  treated  and 
untreated  fruits  and  vegetables.  Finally, 
we  are  amending  the  definition  for 
inspector  to  include  State  plant 
regulatory  officials  designated  by  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  These 
actions  will  facilitate  the  interstate 
movement  of  papayas,  carambolas,  and 
litchis  from  Hawaii  while  continuing  to 
provide  protection  against  the  spread  of 
injurious  plant  pests  from  Hawaii  to 
other  parts  of  the  United  States. 
EFFECTIVE  DATE:  July  10, 1997.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 


approved  by  the  Director  of  the  Federal 
Register  as  of  July  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  M.  Grosser,  Senior  Staff  Officer, 
Port  Operations,  PPQ,  APHIS,  4700 
River  Road  Unit  139,  Riverdale,  MD 
20737-1236,  (301)  734-6799. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Hawaiian  Fruits  and  Vegetables 
regulations,  contained  in  7  CFR  318.13 
through  318.13-17  (referred  to  below  as 
the  regulations),  govern,  among  other 
things,  the  interstate  movement  of  fruits 
and  vegetables,  including  papayas,  from 
Hawaii.  Regulation  is  necessary  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  (Ceratitis  capitata),  the  melon 
fly  (Bactrocera  cucurbitae],  and  the 
Oriental  fruit  fly  (Bactrocera  dorsalis), 
which  occur  in  Hawaii.  These  types  of 
fruit  flies  are  collectively  referred  to  in 
this  document  as  Trifly. 

The  regulations  allow  papayas  to  be 
moved  interstate  from  Hawaii  to  any 
destination  in  the  United  States  if, 
among  other  things,  they  have  been 
treated  for  Trifly.  One  approved 
treatment  for  Trifly  in  papayas  is 
irradiation.  Prior  to  the  effective  date  of 
this  final  rule,  §  318.13-4f  provided  for 
irradiation  of  papayas,  but  no  other 
fruits,  at  an  approved  facility  in  Hawaii 
at  an  irradiation  dose  of  150  Gray  (15 
krad). 

On  July  23, 1996,  we  published  in  the 
Federal  Register  (61  FR  38108-38114, 
Docket  No.  95-069-1)  a  proposal  to 
amend  the  regulations  by  increasing  the 
irradiation  treatment  dose  required  for 
p>apayas  intended  for  interstate 
movement  from  Hawaii;  allowing 
carambolas  to  be  moved  interstate  from 
Hawaii  with  irradiation  treatment; 
allowing  litchis  to  be  moved  interstate 
from  Hawaii  if  they  are  inspected  and 
found  free  of  the  litchi  fruit  moth  and 
undergo  irradiation  or  hot  water 
treatment  for  fruit  flies;  allowing 
papayas,  carambolas,  and  litchis  from 
Hawaii  to  undergo  irradiation  treatment 
either  in  Hawaii  or  in  non-fruit  fly 
supporting  areas  of  the  mainland  United 
States;  making  several  amendments  to 
the  requirements  for  irradiation 
procedures  and  facilities  and  the 
handling  of  treated  and  untreated  fruits 
and  vegetables;  and  amending  the 
definition  of  inspector  to  include  State 
plant  regulatory  officials  designated  by 
the  Administrator  of  the  Animal  and 


Plant  Health  Inspection  Service 
(APHIS),  U.S.  Department  of 
Agriculture. 

We  solicited  comments  concerning 
our  proposal  for  30  days  ending  August 
22,  1996.  We  received  45  comments  by 
that  date.  They  were  from  growers, 
producers,  university  personnel,  and 
representatives  of  industry,  irradiation 
associations,  and  State  governments. 
One  commenter  supported  the  proposed 
rule  in  its  entirety.  The  remaining  44 
commenters  had  concerns  about 
portions  of  the  proposed  rule.  Their 
concerns  are  discussed  below. 

Comment:  APHIS  should  not  allow 
Trifly  host  fruit  from  Hawaii  to  be 
shipped  to  the  mainland  United  States 
for  treatment.  Treatments  should  be 
conducted  before  the  fruit  leaves 
Hawaii.  Arrival  of  untreated  Trifly  host 
material  on  tJie  mainland  United  States, 
even  in  non-fruit  fly  supporting  areas, 
would  present  too  great  a  risk  of  Trifly 
being  introduced  into  susceptible  States. 
Factors  contributing  to  this  risk  include 
misrouting,  diversion  of  shipments,  and 
repackaging  and  redistribution  prior  to 
treatment;  the  possibility  of  planes 
carrying  untreated  fruit  crashing  in 
susceptible  States;  and  the  possible 
establishment  of  Trifly  in  northern 
States  during  the  summer  months,  with 
subsequent  movement  of  infected  host 
material  into  susceptible  States. 

Response:  With  tJae  careful  growing 
practices  of  Hawaii's  commercial 
growers,  such  as  administering  pre- 
harvest  chemical  controls  and  keeping 
production  fields  clear  of  fallen  fruit 
during  harvest,  we  believe  that 
occurrence  of  Trifly  in  cartons  of 
untreated  fruit  from  Hawaii  will  be  rare. 
We  believe  that  the  packaging  and 
movement  provisions  established  by 
this  rule  for  shipments  of  papaya, 
carambola,  and  litchi  moving  interstate 
to  the  mainland  United  States  from 
Hawaii  for  treatment  will  further  protect 
the  mainland  United  States  from  the 
introduction  of  Trifly. 

Specifically,  untreated  carambola, 
litchi,  and  papaya  moving  interstate  to 
the  mainland  United  States  for 
treatment  may  not  be  moved  with 
treated  fruits  or  vegetables.  This  will 
prevent  treated  commodities  from 
becoming  infested  with  Trifly,  and  help 
ensure  that  untreated  fruit  is  not 
inadvertently  distributed  in  the  United 
States  with  treated  fruit.  Although  our 
rule  allows  untreated  fruit  bound  for 
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treatment  on  the  mainland  United  States 
to  be  packaged  in  either  non-vented  or 
vented  cartons,  any  Trifly  that  might  be 
present  in  the  shipment  would  most 
likely  be  eggs  and  larvae,  and  it  is 
unlikely  that  eggs  and  larvae  would 
escape  from  normal  vented  packaging. 

In  addition,  in  the  unlikely  event  that 
a  shipment  of  untreated  papaya, 
carambola,  or  litchi  from  Hawaii 
contains  an  injurious  plant  pest  that 
escapes  from  a  carton  after  arriving  on 
the  mainland  United  States,  the  areas 
into  which  shipments  of  untreated  fruit 
from  Hawaii  may  move  are  limited  to 
those  where  Trifly  would  not  be  able  to 
sustain  a  reproducing  population, 
frradiation  treatment  on  the  mainland 
United  States  may  not  be  conducted  in 
Alabama,  Arizona,  California,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  Nevada.  New  Mexico, 
North  Carolina,  South  Carolina, 
Tennessee,  Texas,  or  Virginia.  Prior  to 
treatment,  the  papaya,  carambola,  and 
litchi  may  not  move  into  or  through 
Alabama,  Arizona,  California,  Florida, 
Georgia.  Kentucky,  Louisiana, 
Mississippi,  Nevada.  New  Mexico. 
North  Carolina,  South  Carolina, 
Tennessee.  Texas,  or  Virginia,  except 
that  Dallas/Fort  Worth,  Texas,  is  an 
authorized  stop  for  air  cargo  and  a 
transloading  location  for  shipments  that 
arrive  by  air  but  that  are  subsequently 
transloaded  into  trucks  for  overland 
movement  from  Dallas/Fort  Worth  into 
an  authorized  State  by  the  shortest 
route.  In  addition,  both  treated  and 
untreated  litchi  from  Hawaii  may  not  be 
moved  into  or  distributed  in  the  State  of 
Florida. 

Apart  from  restricting  the  movement 
into  Florida  of  litchi  from  Hawaii,  we 
are  establishing  these  movement 
restrictions  because  cooler  climates  will 
not  support  the  establishment  of 
successive  generations  of  fruit  flies.  All 
three  species  of  fruit  fly  identified  in 
this  document  are  distributed  around 
the  world  but  only  establish 
reproducing  populations  in  tropical, 
subtropical,  and  Mediterranean 
climates.  For  example,  these  species  of 
fruit  fly  have  had  ample  opportunity  to 
establish  reproducing  populations  in 
more  northern  countries  such  as 
Canada,  Germany,  and  The  Netherlands, 
where  untreated  host  material  has  been 
imported  from  countries  with  climates 
suitable  for  fruit  fly  establishment  for 
many  years;  however,  the  cold  climates 
of  these  three  northern  countries  have 
prevented  the  establishment  of 
successive  populations  of  fruit  flies.  We 
are  confident  that  these  three  species  of 
fruit  fly  do  not  have  a  life  stage  that  can 
survive  the  cold  winters  of  our  northern 
tier  States.  Additionally,  we  have  been 


cold  treating  fruit  fly  host  material  from 
foreign  countries  in  the  northern  United 
States  for  many  years,  and  we  have  not 
recorded  an  established  population  of 
fruit  flies  in  any  northern  State,  during 
either  the  summer  months  or  at  any 
other  time  during  the  year,  as  a  result  of 
these  imports.  Therefore,  we  do  not 
believe  that  the  interstate  movement  of 
Hawaiian  fruit  for  treatment  on  the 
mainland  United  States  presents  a  risk 
of  establishing  Trifly  in  States  into 
which  Hawaiian  fruit  may  move  prior  to 
treatment  during  the  summer  months  or 
at  other  times  during  the  year,  and  we. 
therefore,  do  not  expect  infested  host 
material  to  move  from  northern  States 
into  more  susceptible  southern  States 
prior  to  treatment  for  fruit  flies. 

Also,  papaya,  carambola,  and  litchi 
moved  from  Hawaii  to  the  mainland 
United  States  for  treatment  must  be 
treated  prior  to  distribution  on  the 
mainland  United  States.  The  irradiation 
treatment  for  fruit  flies,  as  well  as  the 
other  treatments  outlined  in  our 
proposal,  meets  probit  9  quarantine 
security.  Probit  9  security  means  that  no 
more  than  32  per  1.000,000  treated 
individuals  (such  as  fruit  flies)  will  pass 
through  treatment  and  still  emerge  as 
adults.  Since  it  is  extremely  unlikely 
that  a  consignment  of  fruit  from  Hawaii 
could  be  infested  at  such  a  high  rate,  a 
probit  9  level  treatment  assures  that 
essentially  all  target  pests  will  be 
effectively  treated  so  as  to  prevent  their 
adult  emergence.  Probit  9  is  a 
longstanding  APHIS  policy.  We  believe 
that  probit  9  treatment  procedures  are 
sufficient  to  prevent  the  introduction 
and  establishment  of  plant  pests  on  the 
mainland  United  States. 

We  acknowledge  that  there  is  always 
the  risk  of  misrouting.  diversion  of 
shipments,  or  a  plane  crash,  but  this  risk 
is  negligible.  Further,  in  order  to 
prevent  the  accidental  misrouting  or 
deliberate  diversion  of  shipments  of 
untreated  fruit  from  Hawaii  bound  for 
treatment  facilities  on  the  mainland 
United  States,  each  shipment  of  fruit 
from  Hawaii  requiring  treatment  on  the 
mainland  United  States  must  move 
under  limited  permit.  The  limited 
permit  will  be  issued  by  inspectors  in 
Hawaii,  who  will  notify  APHIS 
personnel  on  the  mainland  United 
States  of  the  issuance  of  the  limited 
permit.  The  shipment  of  untreated  fruit 
will  then  move  interstate  to  a  port 
staffed  by  APHIS  personnel  on  the 
mainland  United  States.  Therefore,  at  all 
points  during  the  interstate  movement, 
authorized  personnel  will  be  on  hand  to 
help  prevent  accidental  misrouting. 
deliberate  diversion,  or  repackaging  and 
redistribution  of  untreated  Hawaiian 
fruit. 


Therefore,  we  are  making  no  changes 
to  the  proposed  rule  in  response  to  this 
comment. 

Comment:  In  the  absence  of  an 
irradiation  facility  in  Hawaii,  APHIS 
should  require  other  treatments,  such  as 
cold  or  heat  treatments,  before  fruit  from 
Hawaii  is  moved  interstate  to  the 
mainland  United  States. 

Response:  We  feel  that  such  cold  or 
heat  treatments  of  papaya,  carambola. 
and  litchi  from  Hawaii  are  not  necessary 
because,  combined  with  the  packaging 
and  movement  requirements  proposed 
for  fruit  from  Hawaii,  the  proposed 
irradiation  treatment  for  papaya, 
carambola,  and  litchi' from  Hawaii  is 
sufficient  to  mitigate  the  risk  of  the 
introduction  and  establishment  of  Trifly 
and  other  injurious  plant  pests  on  the 
mainland  United  States.  Additionally, 
for  some  time,  we  have  permitted  the 
untreated  fruit  fly  host  material  of  a 
number  of  foreign  countries  to  undergo 
treatment  on  the  mainland  United 
States.  We  do  not  believe  that  there  is 
cause  to  ask  more  of  Hawaii  than  we  do 
of  those  foreign  countries.  Therefore,  we 
are  making  no  changes  to  the  proposed 
rule  in  response  to  this  comment. 

Comment:  APHIS  should  require 
litchis  from  Hawaii  to  be  cold  treated 
prior  to  arrival  on  the  mainland  United 
States.  Cold  treatment  is  now  required 
for  litchis  imported  from  foreign 
countries,  such  as  Taiwan. 

Response:  We  require  cold  treatment 
for  litchis  imported  from  Taiwan 
because  of  Oriental  fruit  fly  [Bactrocera  ■ 
dorsalis)  and  litchi  fruit  borer 
(Conopomorpha  sinensis).  Though  litchi 
from  Hawaii  also  must  be  treated  for 
Oriental  fruit  fly.  as  well  as  other  pests, 
we  do  not  believe  that  cold  treatment  is 
necessary  for  Hawaiian  litchi.  The  hot 
water  and  irradiation  treatments  for 
litchi  provided  by  this  rule,  combined 
with  the  movement  restrictions 
discussed  previously  and  the  required 
inspection  for  litchi  fruit  moth  and    - 
other  plant  pests,  are  sufficient  to 
prevent  the  introduction  of  Trifly.  litchi 
rust  mite,  and  other  injurious  plant 
pests  into  the  United  States.  In  the 
future,  we  will  consider  any  request  to 
allow  the  cold  treatment  of  Hawaiian 
litchi  as  an  alternative  to  irradiation  or 
hot  water  treatment.  At  this  time, 
however,  we  are  making  no  changes  to 
the  proposed  rule  in  response  to  this 
comment. 

Comment:  APHIS  should  prohibit 
litchis  from  moving  into  either  Florida 
or  California  unless  the  risk  of 
introducing  litchi  rust  mite,  litchi  fruit 
moth.  Koa  seedworm  (also  known  as 
Macadamia  nut  borer),  and  light  brown 
apple  moth  can  be  addressed. 
Regulations  and  stamps  prohibiting  the 
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movement  of  litchis  into  Florida  will 
not  keep  infested  fruit  out  of  Florida. 

Response:  Because  of  Florida's 
commercial  production  of  litchi,  litchi 
frtjm  Hawaii  will  not  be  allowed  to 
move  into  or  be  distributed  in  Florida, 
and  cartons  of  litchi  from  Hawaii  will  be 
stamped  with  that  information  so  that 
they  are  not  inadvertently  shipped  to 
Florida. 

Though  we  do  not  currently  have 
sufficient  data  to  judge  the  effect  on 
litchi  rust  mite  [Eriophyes  litchi)  of  the 
irradiation  dose  adopted  in  this  final 
rule  for  Trifly  (250  Gray),  we  do  expect, 
based  on  the  available  information, 
some  deleterious  effect  on  any  litchi 
rust  mites  in  a  shipment  of  litchi  that 
undergoes  an  irradiation  treatment 
according  to  the  provisions  outlined  in 
the  proposal.  Yet  APHIS  is  not  relying 
upon  Irradiation  treatment  as  the 
primary  means  of  reducing  the  risk 
associated  with  the  litchi  rust  mite.  We 
have  determined  that  there  is  little 
chance  that  a  litchi  rust  mite  will  stay 
on  a  litchi  fruit  throughout  the  growth, 
harvest,  and  packing  of  the  litchi  fruit. 
Litchi  rust  mite  is  most  closely 
associated  with  the  leaves  and  other 
plant  parts  of  the  litchi.  Because  we  are 
only  ailowing  the  fruit  of  the  litchi  to  be 
moved  interstate  from  Hawaii,  we 
believe  that  there  is  only  a  remote 
chance  that  litchi  rust  mite  will  be 
associated  with  fruit  that  is  packed  in  a 
shipment  of  litchi  moving  interstate 
from  Hawaii.  We  believe  that  the 
inspection,  movement,  and  treatment 
provisions  established  for  litchi  by  this 
rule  will  prevent  litchi  rust  mite  from 
being  introduced  into  the  mainland 
United  States.  However,  as  an  added 
precaution  to  ensure  protection  of 
Florida's  litchi  industry.  APHIS  is 
prohibiting  movement  of  Hawaiian 
litchi  into  Florida: 

Further,  we  believe  that  litchi  moved 
interstate  from  Hawaii  under  this  rule 
will  present  a  negligible  risk  of 
introducing  litchi  fruit  moth 
[Cryptophlebia  ombwdelta),  Koa 
seedworm  [Cryptophlebia  illepida 
[Butler]),  or  light  brown  apple  moth 
[Epiphyas  postvittana)  anywhere  on  the 
mainland  United  States. 

The  cultural  practices  employed  by 
Hawaiian  tree  fruit  growers,  such  as 
administering  pre-harvest  chemical 
controls,  keeping  production  fields  clear 
of  fallen  fruit  during  harvest,  and 
keeping  field  borders  clear  of  hale  koa 
(favored  host  of  Cryptophlebia  spp.), 
greaUy  reduce  the  possibility  that  litchi 
fiiiit  moth,  Koa  seedworm.  or  light 
brown  apple  moth  will  be  associated 
with  Hawaiian  litchi  moving  to  the 
mainland  United  States.  However,  we 
are  not  depending  on  those  growing 


practices  alone  to  mitigate  the  risk  of  the 
introduction  of  these  pests  on  the 
mainland  United  States.  Our  rule  also 
requires  litchi  frtjm  Hawaii  to  be 
inspected  and  found  free  of  litchi  fruit 
moth  and  other  pests  (including  Koa 
seedworm  and  light  brown  apple  moth) 
prior  to  treatment  in  Hawaii  or  prior  to 
interstate  movement  if  the  litchi  will  be 
treated  on  the  mainland  United  States. 
Each  of  these  pests  is  readily  detectable 
by  inspection.  We  believe  that  the 
control  and  suppression  measures  used 
by  Hawaiian  commercial  growers  and 
the  inspection  of  the  litchi  will  mitigate 
the  risk  of  the  introduction  of  these 
pests  onto  the  mainland  United  States. 
In  the  preamble  of  our  proposal,  we 
stated  that  each  shipment  of  litchi, 
whether  treated  in  Hawaii  or  moving  to 
the  mainland  United  States  for 
treatment,  would  be  inspected  in 
Hawaii  prior  to  treatment  or  interstate 
movement  for  litdii  fruit  moth  and 
other  pests  of  concern.  However,  in  the 
rule  portion  of  our  proposal,  we  did  not 
make  the  inspection  provisions  clear  for 
litchi  undergoing  irradiation  treatment. 
Therefore,  we  have  revised  §  318.13- 
4f(b)(7)(i)  and  (ii)  to  clarify  that  all  litchi 
from  Hawaii  must  be  inspected  in 
Hawaii  and  found  free  of  litchi  fruit 
moth  and  other  pests  of  concgm  prior  to 
treatment  or  interstate  movement. 

Comment:  APHIS  should  require 
untreated  fruit,  as  well  as  treated  fruitf 
to  be  packaged  in  a  pest-proof  carton, 
and  the  carton  to  be  sealed  before  the 
fruit  is  to  be  moved  from  Hawaii.  This 
would  provide  additional  quarantine 
security. 

Response:  We  proposed  that  all 
treated  carambola,  litchi,  and  papaya  be 
packaged  in  pest-proof  cartons  to 
protect  the  fruit  from  re-infestation  by 
Trifly.  We  proposed  to  allow  untreated 
carambola.  litchi,  and  papaya  moving 
interstate  to  the  mainland  United  States 
to  move  in  either  non-vented  or  in 
vented  cartons.  We  proposed  this 
flexibility  for  the  packaging  of  untreated 
fioiit  because  prevention  of  reinfestation 
is  not  an  issue  and  because,  as 
explained  earlier  in  this  document,  any 
Trifly  that  might  be  present  in  the 
shipment  would  most  likely  be  eggs  and 
larvae,  and  it  is  unlikely  that  eggs  and 
larvae  could  escape  from  normal  vented 
packaging.  Additionally,  if  Trifly  eggs 
and  larvae  were  present  in  the 
shipment,  and  if  they  reached  maturity 
and  escaped,  it  is  unlikely  that  they 
could  establish  a  reproducing 
population  in  the  areas  in  which 
movement  of  untreated  fruit  will  be 
authorized  under  the  regulations 
because  of  either  the  relatively  cool 
climate  or  the  lack  of  suitable 
commercial  host  material  in  those  areas. 


Untreated  carambola,  litchi,  and  papaya 
must  be  treated  before  being  distributed 
outside  these  areas. 

We  agree  with  the  commenter  that 
seals  are  a  good  way  to  help  ensure  the 
proper  handling  of  shipments.  Under 
our  proposal,  each  carton  of  fruit  treated 
in  Hawaii  that  moves  interstate  to  the 
mainland  United  States  would  be 
required  to  be  sealed  vtrith  seals  that 
visually  indicate  if  the  cartons  have 
been  opened.  However,  we  did  not 
propose  to  require  seals  for  cartons  of 
untreated  fruit.  In  response  to  this 
comment,  we  are  requiring  seals  for 
shipping  containers  of  untreated  fruit 
moving  interstate  from  Hawaii,  as  well 
as  cartons  of  fruit  treated  in  Hawaii. 
Because  cartons  of  untreated  Hawaiian 
fruit  will  be  placed  in  sealed  shipping 
containers  prior  to  interstate  movement 
to  the  mainland  United  States,  we  have 
determined  that  it  is  not  necessary  to 
seal  each  carton  of  untreated  fruit.  This 
provision  would  help  ensure  that  no 
cartons  within  the  sealed  shipping 
container  have  been  tampered  with  or 
removed.  Therefore,  we  are  amending 
§301.13-4f(b)(4)(i)  to  require  that 
shipping  containers  of  untreated 
papaya,  litchi.  and  carambola  from 
Hawaii  be  sealed  prior  to  interstate 
movement  with  seals  that  will  visually 
indicate  if  the  shipping  containers  have 
been  opened. 

Comment:  The  requirement  that  each 
carton  of  treated  fruit  be  stampe^ 
"Treated— USDA,  APHIS"  should  be 
retained  to  ensure  product 
differentiation  at  the  treatment  facility 
and  in  the  distribution  channels 
afterward. 

Response:  In  order  to  ensure  that  no 
cartons  are  added  to  or  removed  from  a 
pallet  load  of  cartons  of  Hawaiian  fruit 
moving  to  ttie  mainland  United  States, 
we  proposed  that  pallet  loads  be 
wrapped  in  one  of  the  following  ways: 
With  polyethylene  sheet  wrap,  with  net 
v»nrapping,  or  with  strapping  so  that  each 
carton  on  an  outside  row  of  the  pallet 
load  is  constrained  by  a  metal  or  plastic 
strap.  We  further  proposed  to  require 
that  pallet  loads  of  treated  carambola. 
litchi.  and  papaya  be  marked  with 
treatment  lot  numbers,  packing  and 
treatment  facility  identification  and 
locations,  and  dates  of  packing  and 
treatment  so  that  an  inspector  could 
identify  the  treatment  lots  of  shipments 
and  trace  shipments  back  to  the 
facilities  where  they  were  packed  and 
treated.  We  proposed  this  method  of 
labeling  to  replace  the  requirement  that 
individual  cartons  be  marked  with  a 
'Treated'USDA,  APHIS"  stamp.  We 
believe  that  our  proposed  method  will 
offer  more  information  than  our  current 
method  about  a  shipment  or  shipments 
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of  fruit  from  Hawaii  if  an  infestation  is 
detected  on  the  mainland  United  States. 
Therefore,  we  are  making  no  changes  to 
the  proposed  rule  in  response  to  this 
comment. 

Comment:  Only  fruit  treated  in 
Hawaii  should  be  required  to  be 
packaged  in  pest-proof  cartons. 

Response:  We  agree.  Under  our 
proposal,  only  carambola.  litchi,  and 
papaya  from  Hawaii  that  are  treated  in 
Hawaii  will  have  to  move  in  pest-proof 
cartons,  in  accordance  with  §  318.1 3- 
4f(b)(4)(i)(A).  Carambola.  Htchi.  and 
papaya  from  Hawaii  that  are  treated  on 
the  mainland  United  States,  and 
carambola.  litchi,  and  papaya  moving  to 
the  mainland  United  States  for 
treatment,  will  not  have  to  move  in  pest- 
proof  cartons.  Carambola.  litchi,  and 
papaya  from  Hawaii  that  are  treated  on 
the  mainland  United  States  will  not  be 
subject  to  further  possible  invasion  by 
pests  of  concern  after  treatment,  so  we 
do  not  believe  that  cartons  carrying 
these  treated  firuits  need  to  be  pest- 
proof.  Fruit  moving  to  the  mainland 
United  States  for  treatment  also  does  not 
need  to  be  shipped  in  pest-proof  cartons 
for  reasons  explained  earlier  in  this 
document.  Therefore,  we  are  making  no 
changes  to  the  proposed  rule  in 
response  to  this  comment. 

Comment:  If  fruit  is  allowed  to  move 
to  the  mainland  United  States  &om 
Hawaii  for  treatment,  the  production 
areas  in  Hawaii  should  be  required  to 
undel^o  malathion  bait  spray 
treatments,  beginning  30  days  before 
harvest  begins  and  continuing  until 
harvest  ends. 

Response:  Treating  production  areas 
with  bait  spray,  consisting  of  95  percent 
malathion  ULV  mixed  with  a  protein 
hydrolyzate  applied  at  the  rate  of  2.4 
ounces  of  malathion  mixed  with  9.6 
ounces  of  protein  hydrolyzate  per  acre, 
applied  at  7  to  10  day  intervals,  with 
treatments  commencing  30  days  prior  to 
harvest  and  continuing  until  harvest  is 
complete,  was  a  common  practice  in 
APhnS'  eradication  of  the 
Mediterranean  fruit  fly  (Medfly)  in 
California  in  the  1980s.  Bait  spray 
treatments  would  be  effective  in 
suppressing  the  fruit  fly  population  in 
production  areas  of  Hawaii;  however,  it 
does  not  seem  necessary  to  require  bait 
spray  treatments  in  addition  to  the 
treatment  and  other  procedures  required 
by  this  rule,  because  we  believe  these 
procedures  provide  security  against  the 
introduction  and  establishment  of  fruit 
flies  and  other  pests  on  the  mainland 
United  States.  Therefore,  we  are  making 
no  changes  to  the  proposal  in  response 
to  this  comment. 

Comment:  It  is  important  that  an 
inspector  be  physically  present  at  the 


time  of  treatment  either  in  Hawaii  or  on 
the  mainland  United  States;  therefore, 
the  description  of  irradiation  treatment 
procedures  should  include  the  phrase 
"xmder  the  supervision  of  an  inspector." 

Response:  Regarding  the  phrase 
"under  the  supervision  of  an  inspector" 
in  relation  to  irradiation  treatment,  each 
and  every  irradiation  treatment 
conducted  on  the  mainland  United 
States  is  not  required  to  be  directly 
supervised  by  an  APHIS  inspector. 
Instead,  it  is  our  intent  to  certify  the 
irradiation  facility  and  its  operators 
initially  and  renew  that  certification 
every  year.  This  certification,  coupled 
with  the  placenlfent  of  dosimeters,  in 
accordance  with  ASTM  standards,  helps 
to  ensure  that  the  irradiation  treatment 
process  is  completed  carefully  and 
accurately.  Therefore,  we  are  making  no 
changes  to  the  proposed  rule  in 
response  to  this  comment. 

Comment:  If  there  are  no  dose 
indicators  on  a  shipment,  what  will  you 
do  to  be  sure  records  will  allow 
traceback? 

flesponse:  This  rule  requires  a 
treatment  facility  to  have  dosimeters  to 
accurately  measure  the  absorbed 
irradiation  dose  for  each  lot  of  fruit 
treated  at  the  facility.  After  the 
treatment  is  conducted,  the  shipment 
must  be  ntftrked  with  its  treatment  lot 
number,  packing  and  treatment  facility 
identification  and  location,  and  date  of 
packing  and  treatment  so  that  an 
inspector  can  identify  the  treatment  lot 
of  the  shipment  and  trace  the  shipment 
back  to  the  facility  where  it  was  packed 
and  treated.  At  the  irradiation  facility 
where  the  treatment  took  place,  the 
records  of  irradiation  treatment  and  the 
measurements  of  the  dosimeters  must  be 
available  for  APHIS  review  and 
verification. 

Comment:  What  is  your  rationale  for 
increasing  the  irradiation  dose  from  150 
Grays  to  250  Grays? 

Response:  USDA  scientists  have  done 
exhaustive  reviews  of  the  published 
research  related  to  irradiation 
treatments  for  fruit  flies.  These 
scientists  also  have  conducted  research 
to  prove  the  efficacy  of  quarantine 
treatments,  including  irradiation 
treatments.  APHIS'  adoption  of  250 
Gray  as  the  minimum  dose  for  the  fruit 
flies  of  concern  frt)m  Hawaii  is  based  on 
the  recommendation  of  these  scientists 
after  considering  the  level  of  quarantine 
security  required  by  APHIS,  the  species 
of  flies  to  be  treated,  and  the  level  of 
confidence  provided  by  current 
information. 

Quarantine  security  involves  defining 
two  primary  variables,  the  required 
endpoint  and  the  level  of  efficacy.  The 
endpoint  for  most  quarantine  treatments 


is  mortality.  However,  an  advantage 
associated  with  irradiation  is  the 
opportunity  to  select  from  a  range  of 
endpoints  including  mortality,  the 
inability  to  mature,  and  the  inability  for 
pests  to  reproduce  (sterility).  The 
endpoint  adopted  by  APHIS  for  fruit 
flies  is  "preventing  aduU  emergence." 
Mortality  is  deemed  to  be  an  excessive 
requirement  that  would  result  in 
significantly  higher  doses  that  are  also 
more  likely  to  cause  damage  to  the 
commodity.  Sterility  as  an  endpoint 
provides  quarantine  security  and  is 
likely  to  require  a  lower  dose,  but  it 
causes  regulatory  problems  because  the 
milder  dose  allows  live  flies  to  emerge 
from  frTiit.  If  detected,  these  flies  could 
trigger  regulatory  actions  because  there 
is  not  currently  a  practical  means  to 
distinguish  sterile  flies  from  fertile  flies. 
Therefore,  the  appropriate  endpoint  has 
been  determined  by  APHIS  to  be 
"preventing  adult  emergence." 

The  levelof  efficacy  required  by 
APHIS  is  probit  9.  As  discussed  above, 
a  probit  9  level  treatment  assures  that 
essentially  all  target  pests  will  be 
effectively  sterilized  or  destroyed. 

The  target  pests  for  the  treatment  of 
Hawaiian  fruit  are  the  Trifly  group, 
including  the  Oriental  fruit  fly.  the 
Medfly,  and  the  melon  fly.  The  dose  of 
250  Gray  has  been  determined  by 
APHIS  to  be  necessary  to  achieve 
quarantine  security  for  the  Oriental  fruit 
fly.  A  dose  of  225  Gray  has  been 
adopted  by  APHIS  for  Medfly,  and  a 
dose  of  210  Gray  has  been  adopted  by 
APHIS  for  the  treatment  of  melon  fly 
(see  a  notice  published  in  the  Federal 
Register  on  Wednesday,  May  15.  1996, 
61  FR  24433-24439,  Docket  No.  95- 
088-1).  Since  any  of  the  three  species 
may  be  present  in  fruit  for  treatment 
from  Hawaii,  APHIS  is  requiring  the 
dose  for  the  most  resistant  species,  the 
Oriental  fruit  fly. 

A  dose  of  150  Gray  has  been  widely 
recommended  as  a  generic  dose  for  all 
fruit  flies.  After  consultation  with  USDA 
and  other  scientists,  and  careful  review 
of  the  research,  APHIS  has  determined 
that  150  Gray  is  an  appropriate  dose  for 
several  other  species  of  fruit  flies, 
including  four  species  of  y^/iastrep/ia 
and  three  other  species  of  Bactrocera. 
However,  we  do  not  believe  that  the 
available  information  is  adequate  to 
support  the  adoption  of  150  Gray  as  a 
generic  dose  for  all  fruit  flies,  given  the 
level  of  quarantine  security  required  by 
APHIS. 

APHIS  is  hopeful  that  additional 
research  and  better  information  can  be 
provided  to  support  the  adoption  of 
lower  doses,  possibly  below  150  Gray. 
Information  of  this  nature  will  be 
considered  by  APHIS  as  it  becomes 
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available,  and  treatment  requirements 
will  be  adjusted  to  reflect  the  lowest 
possible  effective  dose  that  is  deemed  to 
be  both  operationally  practical  and 
scientifically  supportable  for  the  level  of 
quarantine  security  required  by  APHIS 
for  the  pests  of  concern,  including  fruit 
flies.  However,  at  this  time,  we  have 
determined  that,  based  on  research, 
quarantine  security  requires  an 
irradiation  dosage  of  250  Gray  as  an 
appropriate  dose  to  achieve  probit  9 
efficacy.  Therefore,  we  are  making  no 
changes  to  the  proposed  rule  in 
response  to  this  comment. 

Comment:  The  increased  irradiation 
dose  of  250  Gray  will  not  kill  all  fruit 
fly  larvae  in  shipments  of  fruit  from 
Hawaii  and  is  not  in  line  with  the 
Notice  of  Policy.  The  Application  of 
Irradiation  to  Phytosanitary  Problems, 
as  published  in  the  Federal  Register  on 
May  15. 1996  (61  FR  24433-24439. 
Docket  No.  95-088-1). 

Response:  We  agree  that  a  dose  of  250 
Gray  will  not  kill  all  Trifly  larvae  in  the 
shipments,  but  research  and  test 
treatments  under  commercial  conditions 
demonstrate  that  a  high  percentage  of 
larvae  will  in  fact  be  killed  when  treated 
with  a  250  Gray  minimum  dose.  This  is 
because,  under  commercial  conditions, 
most  of  the  treated  lot  will  receive  a 
dose  two  to  three  times  the  minimum  in 
order  to  ensure  that  the  low  point  in  the 
load  receives  the  minimum  dose. 
However,  the  endpoint  for  quarantine 
security  that  has  been  adopted  by 
APHIS  is  not  larval  mortality,  but  the 
inability  of  adults  to  emerge  from  fruit. 
We  are  confident  that  the  research 
adequately  supports  250  Gray  as  an 
appropriate  dose  to  achieve  probit  9 
efficacy. 

Regarding  a  possible  contradiction  of 
one  or  more  of  the  policy  statements 
contained  in  the  Notice  of  Policy,  The 
Application  of  Irradiation  to 
phytosanitary  Problems,  the  policy 
notice  referred  to  by  the  commenter 
states  the  intent  of  the  Agency  is  to 
avoid  regulatory  overlap,  conflict,  and 
ambiguity  through  cooperation  and  by 
harmonizing  requirements  across 
agency,  domestic,  and  international 
lines  of  authority.  This  is  in  recognition 
of  the  range  of  authorities  involved  with 
irradiation  and  the  complexity  of 
requirements  placed  on  the  irradiation 
industry.  APHIS  remains  committed  to 
this  policy  in  the  subject  rule  and  as  a 
standard  for  regulatory  initiatives  in 
general.  For  example,  the  role  of  the 
Food  and  Drug  Administration  and 
Nuclear  Regulatoty  Commission  is 
acknowledged  and  well-integrated  into 
the  authorization  for  the  irradiation  of 
Hawaiian  fruits  and  vegetables  (see 
§318.13-4  fie)). 


The  issue  of  quarantine  security, 
however,  is  clearly  central  to  the  charge 
and  authority  of  APHIS.  It  is  in  this 
regard  that  the  decision  concerning  dose 
becomes  a  function  of  APHIS'  positions 
on  the  desired  level  of  protection  and 
the  degree  of  confidence  placed  on 
information  used  to  support  various 
proposals.  The  primary  principles  to 
consider  in  this  respect  are  consistency, 
equivalency,  and  the  risk  basis  for 
requirements.  However,  the  doses 
adopted  by  APHIS  in  some  instances 
may  vary  from  those  adopted  by  other 
countries  or  the  recommendations  of 
international  organizations  when  APHIS 
determines  that  there  is  a  high  risk 
which  justifies  and  supports  an 
increased  level  of  protection.  APHIS' 
doses  are  believed  to  be  consistent  with 
the  level  of  quarantine  security  and  the 
quality  of  supporting  data  used  for 
similar  treatment  situations.  APHIS 
remains  open  to  any  new  information 
that  may  lead  to  lower  dose  levels  and 
greater  harmonization.  However,  at  this 
time,  we  are  making  no  changes  to  the 
proposed  rule  in  response  to  this 
comment. 

Comment:  Technical  corrections  need 
to  be  made  regarding  the  irradiation 
terminology  (ASTM)  in  the  proposal. 

Response:  We  agree  that  technical 
corrections,  including  the  replacement 
of  the  term  "dose  indicator"  with  the 
term  "dosimeter"  in  §  318.13-4f(b){6)(ii) 
and  the  amendment  of  footnote  6  of  the 
rule  portion  of  this  document,  need  to 
be  made  in  our  irradiation  terminology. 
Accordingly,  we  are  amending  §  3 18.1 3- 
4f(b)(6)(ii)  to  read  "dosimeter"  instead 
of  "dose  indicator."  and  footnote  6  to 
read  "Designation  E  1261.  'Standard 
Guide  for  Selection  and  Calibration  of 
Dosimetry  Systems  for  Radiation 
Processing,'  American  Society  for 
Testing  and  Materials,  Annual  Book  of 
ASTM  Standards.  ' 

Comment:  Only  fruit  (no  leaves  or 
stems)  from  Hawaii  should  be  allowed 
to  enter  the  mainland  United  States 
because  ftuit  flies  and  other  plant  pests 
may  hide  in  leaves  and  stems. 

Response:  We  are  only  allowing  the 
fruit  of  carambola,  litchi,  and  papaya 
from  Hawaii  to  move  interstate  to  the 
mainland  United  States.  It  is  customary 
in  shipping  such  fruits  that  only  the 
fruit,  without  leaves,  stems,  or  other 
plant  parts,  be  packaged  in  a  shipment. 
Therefore,  we  are  making  no  changes  to 
the  proposed  rule  in  response  to  this 
comment. 

Comment:  Will  you  allow  non-fruit 
fly  host  material,  such  as  pineapples,  in 
the  same  shipment  as  treated  fruit? 

Response:  Untreated  fruit,  whether 
fruit  fly  host  material  or  not.  must  not 
be  packed  in  the  same  carton  as  treated 


fruit  (see  §  318.13-4f(b)(2)(ii)).  Non-fruit 
fly  host  material  may  be  moved  in  the 
same  pallet  load  as  treated  fruit  because 
there  is  negligible  risk  that  non-fruit  fly 
host  material  would  contain  fruit  flies 
that  could  re-infest  treated  fruit  and 
because  treated  fruit  must  move  to  the 
mainland  United  States  in  pest-proof 
cartons. 

Comment:  The  criteria  for  the 
locations  of  future  mainland  irradiation 
treatment  facilities  should  be  in  line 
with  the  criteria  for  locations  of  cold 
treatment  facilities  to  prevent  the 
introduction  and  establishment  of  fruit 
flies  on  the  mainland  United  States. 

Response:  We  believe  that  fruit  fly 
host  material  moving  to  the  mainland 
United  States  from  Hawaii  for 
irradiation  treatment  should  be  allowed 
to  be  treated  only  at  those  locations  that 
will  not  support  the  establishment  of 
successive  generations  of  fruit  flies.  At 
this  time,  we  are  limiting  the  areas 
where  irradiation  treatment  may  be 
conducted  on  the  mainland  United 
States  to  States  other  than  Alabama. 
Arizona,  California,  Florida,  Georgia. 
Kentucky.  Louisiana.  Mississippi. 
Nevada,  New  Mexico,  North  Carolina, 
South  Carolina.  Tennessee.  Texas,  or 
Virginia.  However,  we  are  considering 
the  possibility  of  allowing  irradiation 
facilities  to  operate  in  other  locations  on 
the  mainland  United  States  where  cold 
treatment  of  fruit  flies  has  been 
approved. 

Comment:  Changing  the  definition  of 
"inspector"  will  reduce  the  standard  of 
inspection. 

Response:  Our  proposed  revision  to 
the  definition  of  "inspector"  will  allow 
State  cooperators  to  inspect  and  issue 
limited  permits  for  fruit  moving 
interstate  from  Hawaii  under  our 
regulations.  To  be  eligible  for 
designation  as  an  inspector  under  the 
regulations,  a  State  plant  regulatory 
official  must  have  a  bachelor's  degree  in 
the  biological  sciences,  a  minimum  of  2 
years'  experience  in  State  plant 
regulatory  activities,  and  a  minimum  of 
2  years'  experience  in  recognizing  and 
identifying  plant  pests  known  to  occur 
within  Hawaii.  Six  years'  experience  in 
State  plant  regulatory  activities  may  be 
substituted  for  the  degree  requirement 
As  explained  in  our  proposed  rule, 
these  requirements  are  based  on  the 
qualifications  in  7  CFR  353  for  State 
plant  regulatory  officials  who  provide 
phytosanitary  certification  for  plants 
and  plant  products  exported  from  the 
United  States.  We  believe  our  expanded 
definition  of  "inspector"  will  facilitate 
the  inspection  process  while  continuing 
to  provide  protection  against  the  spread 
of  injurious  plant  pests  from  Hawaii  to 
other  parts  of  the  United  States. 
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Therefore,  we  are  making  no  changes  to 
the  proposed  rule  in  response  to  this 
comment. 

We  are  also  making  nonsubstantive 
editorial  changes  for  clarity. 

We  feel  confident  that  with  the 
provisions  outlined  in  our  proposal  and 
in  this  document,  carambola,  litchi,  and 
papaya  can  move  interstate  from  Hawaii 
to  the  mainland  United  States  without 
presenting  a  significant  risk  of  pest 
introduction  or  establishment  on  the 
mainland  United  States. 

Therefore,  based  on  the  rationale  set 
forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposal  as  a  final  rule 
with  the  changes  discussed  above. 

Effective  Date 

Though  this  rule  does  change  certain 
irradiation  dosage  and  packaging 
requirements  for  papaya  treated  in 
Hawaii,  there  are  currently  no 
irradiation  facilities  in  Hawaii  to  treat 
papaya;  therefore,  no  one  will  be 
adversely  affected  by  this  rule.  The 
other  provisions  contained  in  this  rule 
relieve  restrictions  on  the  interstate 
movement  of  papaya,  carambola,  and 
litchi  from  Hawaii  to  the  mainland 
United  States.  As  such,  this  is  a 
substantive  rule  that  relieves  restrictions 
and,  pursuant  to  the  provisions  of  5 
U.S.C.  553,  may  be  made  effective  less 
than  30  days  after  publication  in  the 
Federal  Roister.  Immediate 
implementation  of  this  rule  is  necessary 
to  provide  relief  to  those  persons  who 
are  adversely  affected  by  restrictions  we 
no  longer  find  warranted.  The  shipping 
season  for  litchi  from  Hawaii  began  in 
May  and  continues  through  August. 
Making  this  rule  effective  immediately 
will  allow  interested  producers  and 
others  in  the  marketing  chain  to  benefit 
during  this  year's  shipping  season. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  effective  upon  publication  in 
the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
piu-poses  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget. 

In  accordance  with  5  U.S.C.  604,  we 
have  performed  a  Final  Regulatory 
Flexibility  Analysis,  which  is  set  out 
below,  regjirding  the  impact  of  this  final 
rule  on  small  entities. 

In  accordance  with  7  U.S.C.  162,  the 
Secretary  of  Agriculture  is  authorized  to 
promulgate  regulations  governing  the 


interstate  movement  of  plants  and  plant 
products  from  a  State  or  territory  of  the 
United  States  to  prevent  the  spread  of  a 
dangerous  plant  disease  or  insect 
infestation  new  to  or  not  widely 
prevalent  or  distributed  within  or 
throughout  the  United  States. 

This  rule  amends  the  regulations  by 
increasing  the  irradiation  treatment  dose 
required  for  papayas  intended  for 
interstate  movement  from  Hawaii,  by 
allowing  carambolas  to  be  moved 
interstate  from  Hawaii  with  irradiation 
treatment,  and  by  allowing  litchis  to  be 
moved  interstate  from  Hawaii  if  they  are 
inspected  and  found  free  of  the  litchi 
fruit  moth  and  other  plant  pests  and 
undergo  irradiation  or  hot  water 
treatment  for  fruit  flies.  We  are  allowing 
papayas,  carambolas,  and  litchis  from 
Hawaii  to  undergo  irradiation  treatment 
either  in  Hawaii  or  in  non-fruit  fly 
supporting  areas  of  the  mainland  United 
States.  In  addition,  we  are  making 
several  amendments  to  the  requirements 
for  irradiation  procedures  and  facilities 
and  the  handling  of  treated  and 
untreated  fruits  and  vegetables.  Finally, 
this  rule  amends  the  definition  for 
inspector  to  include  State  plant 
regulatory  officials  designated  by  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service,  U.S. 
Department  of  Agriculture.  These 
actions  will  facilitate  the  interstate 
movement  of  papayas,  carambolas.  and 
litchis  from  Hawaii  while  continuing  to 
provide  protection  against  the  spread  of 
injurious  plant  pests  from  Hawaii  to 
other  parts  of  the  United  States. 
Economic  impacts  associated  with  this 
rulemaking  will  largely  be  the  result  of 
untreated  papayas,  carambolas,  or 
litchis  being  allowed  to  move  to  the 
mainland  United  States  for  irradiation 
treatment. 

In  our  proposal,  we  solicited 
comments  on  the  potential  effects  of  the 
proposed  action  on  small  entities.  In 
particular,  we  sought  data  and  other 
information  to  determine  the  number 
and  kind  of  small  entities  that  may 
incur  benefits  or  costs  from  the 
implementation  of  the  proposed  rule. 
We  received  one  comment  on  the  Initial 
Regulatory  Flexibility  Analysis 
contained  in  the  proposed  rule.  The 
commenter  said  that  our  determination 
that  the  proposal  was  not  economically 
significant  was  incorrect;  the 
commenter  remarked  that  the  provisions 
of  the  proposal  are  economically 
significant,  particularly  if,  after  the 
adoption  of  the  proposal,  a  pest 
eradication  program  must  commence. 

We  believe  that  the  treatment  and 
other  procedures  established  in  this  rule 
for  the  interstate  movement  of 
carambola,  litchi,  and  papaya  will 


mitigate  the  risk  of  pest  introduction 
and  establishment  on  the  mainland 
United  States.  Therefore,  we  do  not 
believe  that  a  pest  eradication  program 
will  be  necessary  as  a  result  of  this  rule, 
or  that  the  rule  will  otherwise  have  a 
significant  economic  impact  on  U.S. 
entities,  large  or  small.  As  discussed 
below,  Hawaii  produces  a  small 
quantity  of  carambola  and  litchi  when 
compared  to  the  production  of  these 
commodities  in  the  rest  of  the  United 
States,  and  Hawaiian  papaya  shipments 
to  the  mainland  United  States  totaled 
less  than  half  of  the  quantity  of  papaya 
that  the  United  States  imported  from 
foreign  nations  in  1994. 

Papayas 

Papayas  are  produced  commercially 
on  about  340  farms  in  Hawaii.  Nearly  65 
percent  of  those  farms  are  owned  by 
individuals  whose  major  occupation  is 
not  fanning,  while  the  balance  are 
operated  by  individuals  whose  major 
occupation  is  farming. 

Papaya  farms  with  average  annual 
revenues  of  less  than  $500,000  are 
considered  small.  All  papaya  farms  in 
Hawaii  are  therefore  considered  small. 

In  1994,  Hawaii  produced  62  million 
pounds  of  papaya  (valued  at  SIS 
million).  Fresh  papaya  comprised  56.2 
million  pounds  of  this  total.  During  that 
year.  Hawaii  shipped  about  37.8  million 
pounds  of  papaya.  Shipment  of  fresh 
papaya  to  tiie  mainland  totaled  about 
19.4  million  pounds,  and  the  remainder 
was  exported  to  other  countries.  Of  the 
approximately  19.4  million  pounds  of 
fresh  papayas  shipped  from  Hawaii  to 
the  mainland  in  1994,  most  went  to  the 
West  Coast.  Seventy-five  percent  of 
them  were  sold  directly  to  retailers,  and 
the  rest  were  sold  to  wholesalers. 

The  United  States  imported  about 
41.2  million  pounds  of  fresh  papaya 
(valued  at  $10.9  million)  in  1994.  Most 
of  the  imported  papayas  came  from 
Mexico  (80  percent),  Belize  (9.6 
percent),  Jamaica  (6.3  percent),  and  the 
Dominican  Republic  (1.9  percent).  The 
United  States  exported  18.4  million 
pounds  of  fresh  papayas  (valued  at 
$15.4  million)  in  1994.  The  major 
importers  were  Japan  (66.8  percent)  and 
Canada  (27.1  percent).  Almost  all 
United  States  exports  of  papayas  go  out 
of  Hawaii,  while  all  imports  come  into 
the  mainland  United  States. 

There  are  five  firms  currently 
operating  nine  papaya  treatment 
facilities  in  the  State  of  Hawaii.  Four 
firms  use  the  vapor-heat  treatment 
method  and  one  uses  the  dry  heat  (or 
high-temperature  forced  air)  method. 
The  total  capacity  of  these  treatment 
chambers  is  85,000  pounds  per  nm. 
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Both  heat  treatment  methods  have  the 
potential  to  damage  the  papayas.  They 
require  the  center  of  each  papaya  fruit 
to  reach  about  47  "C  (about  117  "F),  a 
temperature  sufficient  to  kill  fruit  fly 
eggs  and  larvae.  Because  of  variation  in 
fruit  size  and  ripeness,  the  papayas  may 
not  be  uniformly  heated.  This  may 
result  in  the  fruit  becoming  lumpy  and 
losing  flavor.  For  both  methods,  careful 
control  of  the  uniformity  of  fruit  size 
and  ripeness  is  necessary  for  effective 
treatment.  In  addition,  both  methods 
require  between  4  and  6  hours  of 
treatment.  Efforts  to  speed  up  the 
process  result  in  fruit  which  is  either 
scalded  externally  or  hardened  on  the 
inside.  The  cost  of  treatment  for  both 
methods  ranges  from  9  to  23  cents  per 
pound. 

Although  the  regulations  currently 
allow  papayas  to  be  treated  by 
irradiation  in  Hawaii,  there  are  no 
irradiation  facilities  in  that  State. 
Allowing  irradiation  to  be  performed  on 
the  mainland  appears  to  be  an  attractive 
option.  The  subsequent  diversion  of 
untreated  papayas  from  Hawaii  to  the 
mainland  would  likely  result  in  loss  of 
business  to  the  existing  vapor  heat  and 
dry  heat  facilities.  This  could  result  in 
lay-offs  and  possibly  the  shut-down  of 
some  of  these  facilities.  However,  if 
papaya  producers  respond  by  producing 
more  papayas,  continuing  traditional 
treatment  for  some  and  shipping  others 
for  irradiation,  this  will  not  necessarily 
occur. 

Carambolas 

The  United  States  produced  about  6 
million  pounds  of  carambola  in  1994, 
with  a  total  value  of  approximately  $4 
million  to  $4.5  million.  In  the  United 
States,  carambola  is  grown  on  about  100 
farms.  All  of  these  farms  have  a  market 
value  of  less  than  $500,000  and  are  thus 
considered  to  be  small  businesses 
according  to  the  Small  Business 
Administration's  size  standards. 

In  1994,  Hawaii  produced  only  about 
50,700  pounds  of  carambola,  valued  at 
approximately  $38,000,  on  30  farms. 
The  provisions  proposed  in  this  rule 
concerning  irradiation  treatment  of 
carambola  frruts  by  the  mainland 
facilities  are  expected  to  stimulate 
growth  of  the  carambola  industry  in 
Hawaii  and  provide  greater  access  to  the 
larger  mainland  market. 

No  economic  impact  on  mainland 
carambola  growers  is  anticipated,  since 
the  total  Hawaii  production  of 
carambola  is  less  than  one  percent  of  the 
mainland  production.  Therefore,  even 
in  the  unlikely  event  that  Hawaii  could 
ship  100  percent  of  its  production  to  the 
mainland,  supply  would  only  increase 
by  less  than  one  percent.  However, 


mainland  consumers  would  likely 
t>enefit  from  increased  seasonal  and 
regional  availability,  as  well  as  from  the 
increased  variety  of  fi«sh  carambola. 
Additionally,  carambola  growers  in 
Hawaii  would  benefit  from  the 
opportunity  to  sell  their  product  in  a 
larger  and  more  diverse  market. 

This  rule  will  enable  carambola  from 
Hawaii  to  be  irradiated  at  an  existing 
irradiation  facility  on  the  mainland  and 
is  not  expected  to  impose  additional 
costs  on  carambola  producers  in  Hawaii. 
We  expect  that  carambola  producers  in 
Hawaii  will  benefit  from  the  proposed 
irradiation  treatment  because  this 
treatment  can  deliver  better  product 
quality,  extended  shelf  life  of  the  fruit, 
and  cost  effective  treatment  of  the  fruit. 
However,  the  overall  impact  of  the 
carambola  provisions  of  the  proposed 
rule  is  expected  to  be  insignificant. 

Litchis 

Litchis  are  produced  commercially  on 
55  farms  in  Hawaii.  In  1993,  the  United 
States  produced  about  770,000  pounds 
of  litchi.  Of  that  total,  approximately 
85,000  poimds  was  produced  in  Hawaii. 

Litchi  farms  with  average  annual 
revenues  of  less  than  $500,000  are 
considered  small.  All  litchi  farms  in 
Hawaii  are  considered  small. 

The  litchi  industry  in  Hawaii  has 
been  constrained  by  the  lack  of  an 
approved  treatment  for  fruit  flies  since 
the  cancellation  of  ethylene  dibromide 
in  1984.  Approving  irradiation 
treatment  of  litchis  on  the  mainland  is 
expected  to  stimulate  growth  of  the 
industry  and  provide  access  to  the  larger 
mainland  market.  No  information  is 
available  on  the  effect  of  approving 
inspection  and  hot  water  treatment  as 
an  alternative  method  for  moving  litchis 
interstate. 

The  United  States  is  a  net  importer  of 
fresh  litchi.  with  a  total  import  of  about 
165.000  pounds  in  1994.  In  1994.  nearly 
70  percent  of  imported  litchi  came  from 
Mexico;  the  remainder  came  from  Israel. 
The  total  supply  of  litchi  on  the 
mainland  is  about  850,000  pounds. 
Wholesale  prices  of  litchi  range  between 
$1.00  per  pound  and  $4.50  per  pound. 

The  economic  impact  on  mainland 
litchi  growers  and  prices  on  the 
mainland  will  not  be  significant.  Even 
in  the  unlikely  event  that  Hawaii 
shipped  25  percent  of  its  production  to 
the  mainland,  supply  will  increase  by 
only  about  2.3  percent.  However, 
mainland  consumers  will  benefit  from 
increased  seasonal  and  regional 
availability,  an  increased  variety  of  fresh 
litchi,  and  stable  prices.  Additionally, 
litchi  growers  in  Hawaii  will  benefit 
from  the  increased  opportunity  to  sell 


their  product  in  a  larger  and  more 
diverse  market. 

According  to  recent  research 
conducted  by  the  ARS,  irradiation 
appears  to  be  an  effective  treatment 
option  that  does  not  require  control  of 
either  fruit  size  or  ripeness.  Irradiation 
typically  requires  only  40  minutes  for 
treatment.  The  irradiation  method  may 
be  more  cost  effective  depending  on 
volume  treated.  b>ecause  it  costs  only 
about  5  to  12  cents  per  pound. 

This  rule  is  expected  to  benefit 
producers,  since  irradiation  appears  to 
offer  a  number  of  advantages  over 
current  treatment  options,  including 
greater  flexibility  of  fruit  size  and 
ripeness,  reduction  in  treatment  time, 
improved  effectiveness  against  pest 
infestation,  better  product  quality, 
extended  shelf  life,  and  improved  cost 
effectiveness.  Consumers  also  may 
t)enefit  from  a  better  quality  product. 
The  overall  impact  upon  supply,  price, 
and  competitiveness  is  expected  to  be 
insisnificant. 

This  rule  contains  information 
collection  requirements.  These  were 
described  in  detail  in  the  proposed  rule 
as  required  by  the  Paperwork  Reduction 
Act  of  1995.  Further,  as  required  by  that 
Act,  we  solicited  public  comment  on  the 
proposed  information  collection 
requirements  and  submitted  them  to  the 
Office  of  Management  and  Budget  for 
approval.  See  the  statement  in  this 
document  under  the  heading 
"Paperwork  Reduction  Act." 

The  alternative  to  this  rule  is  to  take 
no  action.  We  do  not  consider  taking  no 
action  a  reasonable  alternative  Papayas 
may  move  interstate  to  the  mainland 
United  States  only  with  thermal 
treatment,  and  carambolas  and  litchis 
are  not  currently  moved  interstate  from 
Hawaii  because  of  a  lack  of  suitable 
treatment  options.  This  rule  will 
bcilitate  the  interstate  movement  of 
papayas,  carambolas.  and  litchis  from 
Hawaii  while  continuing  to  provide 
protection  against  the  spread  of 
injurious  plant  pests  from  Hawaii  to 
other  parts  of  the  United  States. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted.  No 
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retroactive  effect  will  be  given  to  this 
rule.  Administrative  proceedings  will 
not  be  required  before  parties  may  file 
suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  final  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
assigned  OMB  control  number  is  0579- 
0123. 

List  of  Subjects 

7  CFR  Part  300 

Incorporation  by  reference.  Plant 
diseases  and  pests.  Quarantine. 

7  CFR  Part  318 

Cotton,  Cottonseeds,  Fruits,  Guam, 
Hawaii,  Incorporation  by  reference. 
Plant  diseases  and  pests,  Puerto  Rico, 
Quarantine.  Transportation,  Vegetables, 
Virgin  Islands. 

Accordingly,  7  CFR  parts  300  and  318 
are  amended  as  follows: 

PART  300— INCORPORATION  BY 
REFERENCE 

1 .  The  authority  citation  continues  to 
read  as  follows: 

Authority:  7  U.S.C.  ISOee,  154. 161, 162. 
and  167;  7  CFR  2.22.  2.80,  and  371.2(c). 

2.  In  §300.1,  paragraph  (a),  the 
introductory  text  is  revised  to  read  as 
follows: 

§  300. 1    Matertals  Incorporated  t>y 
reference;  availability. 

(a)  Plant  Protection  and  Quarantine 
Treatment  Manual.  The  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  was  reprinted  on  November  30, 
1992,  and  includes  all  revisions  through 
April  1997,  has  been  approved  for 
incorporation  by  reference  in  7  CFR 
chapter  III  by  the  Director  of  the  Office 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 


PART  318— HAWAIIAN  AND 
TERRITORIAL  QUARANTINE  NOTICES 

3.  The  authority  citation  for  part  318 
continues  to  read  as  follows: 

Anthority:  7  U.S.C.  150bb.  150dd.  150ee. 
150ff,  161.  162,  154a.  and  167;  7  CFR  2.22. 
2.80,  and  371.2(c). 

4.  In  §318.13-1,  the  definition  for 
Inspector  is  amended  to  read  as  follows: 

§318.13-1    Definitions. 


Inspector.  An  employee  of  Plant 
Protection  and  Quarantine,  or  a  State 
plant  regulatory  official  designated  by 
the  Administrator  to  inspect  and  certify 
to  shippers  and  other  interested  parties, 
as  to  the  condition  of  the  products 
inspected.  To  be  eligible  for  designation, 
a  State  plant  regulatory  official  must 
have  a  bachelor's  degree  in  the 
biological  sciences,  a  minimum  of  2 
years'  experience  in  State  plant 
regulatory  activities,  and  a  minimum  of 
2  years'  experience  in  recognizing  and 
identifying  plant  pests  known  to  occur 
within  Hawaii.  Six  years'  experience  in 
State  plant  regulatory  activities  may  be 
substituted  for  the  degree  requirement. 

•  •        •        *    .     * 

5.  In  §318.13-3,  a  new  paragraph 
(b)(3)  is  added  to  read  as  follows: 

S  31 8. 1 3-3    Condltiona  of  movement. 

•  «         *         *         * 

(b)  *  *  • 

(3)  Untreated  fruits  and  vegetables 
&om  Hawaii  may  be  moved  interstate 
for  irradiation  treatment  on  the 
mainland  United  States  if  the  provisions 
of  §  318.13^f  are  met  and  if  the  fruits 
and  vegetables  are  accompanied  by  a 
limited  permit  issued  by  an  inspector  in 
accordance  with  §  318.13-4(c).  The 
limited  permit  will  be  issued  only  if  the 
inspector  examines  the  shipment  and 
determines  that  the  shipment  has  been 
prepared  in  compliance  with  the 
provisions  of  this  subpart. 

•  •        •        •        • 

6.  A  new  §  318.13-4e  is  added  to  read 
as  follows: 

§  31 8. 1 3-4e    Administrative  instructions 
governing  the  movement  of  fitchis  from 
Hawaii  to  other  States. 

(a)  Litchis  may  be  moved  interstate 
from  Hawaii  only  in  accordance  with 
this  section  or  §318.13-4f  and  all  other 
applicable  provisions  of  this  part. 

(b)  To  be  eligible  for  interstate 
movement  under  this  section,  litchi 
must  be  inspected  and  found  free  of  the 
litchi  fruit  moth  (Cryptophlebia  spp.) 
and  other  plant  pests  by  an  inspector 
and  then  treated  for  fruit  flies  luider  the 
supervision  of  an  inspector  with  a 
treatment  listed  in  the  Plant  Protection 
and  Quarantine  Treatment  Manual, 
which  is  incorporated  by  reference  at 
§300.1  of  this  chapter. 

(c)  Litchi  from  Hawaii  may  not  be 
moved  interstate  into  Florida.  All 
cartons  in  which  litchi  from  Hawaii  are 
packed  must  be  stamped  "Not  for 
importation  into  or  distribution  in  FL." 

7.  Section  318.13-4f  is  revised  to  read 
as  follows: 


§318.13-4f    Administrative  instructions 
prescribing  methods  for  Irradiation 
treatment  of  certain  fruits  and  vegetables 
from  Hawaii. 

(a)  Approved  irradiation  treatment. 
Irradiation,  carried  out  in  accordance 
with  the  provisions  of  this  section,  is 
approved  as  a  treatment  for  the 
following  fruits  and  vegetables: 
carambola,  litchi,  and  papaya. 

(b)  Conditions  of  movement.  Fruits 
and  vegetables  from  Hawaii  may  be 
authorized  for  movement  in  accordance 
with  this  section  only  if  the  following 
conditions  are  met: 

(1)  Location.  The  irradiation  treatment 
must  be  carried  out  at  an  approved 
facility  in  Hawaii  or  on  the  mainland 
United  States.  Fruits  and  vegetables 
authorized  under  this  section  for 
treatment  on  the  mainland  may  be 
treated  in  any  State  on  the  mainland 
United  States  except  Alabama,  Arizona, 
California,  Florida,  Georgia,  Kentucky, 
Louisiana,  Mississippi,  Nevada,  New 
Mexico,  North  Carolina,  South  Ciarolina, 
Tennessee,  Texas,  or  Virginia.  Prior  to 
treatment,  the  fruits  and  vegetables  may 
not  move  into  or  through  Alabama, 
Arizona,  California,  Florida,  Georgia, 
Kentucky,  Louisiana,  Mississippi, 
Nevada,  New  Mexico,  North  Carolina, 
South  Carolina,  Tennessee,  Texas,  or 
Virginia,  except  that  movement  is 
allowed  through  Dallas/Fort  Worth, 
Texas,  as  an  authorized  stop  for  air 
cargo,  or  as  a  transloading  location  for 
shipments  that  arrive  by  air  but  that  are 
subsequently  transloaded  into  trucks  for 
overland  movement  from  Dallas/Fort 
Worth  into  an  authorized  State  by  the 
shortest  route. 

(2)  Approved  facility.  The  irradiation 
treatment  facility  and  treatment  protocol 
must  be  approved  by  the  Animal  and 
Plant  Health  Inspection  Service.  In 
order  to  be  approved,  a  facility  must: 

(i)  Be  capable  of  administering  a 
minimum  absorbed  ionizing  radiation 
dose  of  250  Gray  (25  krad)  to  the  fruits 
and  vegetables;^ 

(ii)  Be  constructed  so  as  to  provide 
physically  separate  locations  for  treated 
and  untreated  fruits  and  vegetables, 
except  that  fruits  and  vegetables 
traveling  by  conveyor  directly  into  the 
irradiation  chamber  may  pass  through 
an  area  that  would  otherwise  be 
separated.  The  locations  must  be 
separated  by  a  permanent  physical 
barrier  such  as  a  wall  or  chain  link  fence 
six  or  more  feet  high  to  prevent  transfer 
of  cartons.  Untreated  fruits  and 
vegetables  shipped  to  the  mainland 
United  States  firom  Hawaii  in 


^  The  maximum  absorbed  ionizing  radiation  dose 
and  the  irradiation  of  food  is  regulated  by  the  Food 
and  Drug  Administration  under  21  CFR  part  179. 
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accordance  with  this  section  may  not  be 
packaged  for  shipment  in  a  carton  with 
treated  fruits  and  vegetables; 

(iii)  Complete  a  compliance 
agreement  with  the  Animal  and  Plant 
Health  Inspection  Service  as  provided 
in  §  318.13-4(d)  of  this  subpart;  and 

(iv)  Be  certified  by  Plant  Protection 
and  Quarantine  for  initial  use  and 
annually  for  subsequent  use. 
Recertification  is  required  in  the  event 
that  an  increase  or  decrease  in 
radioisotope  or  a  major  modification  to 
equipment  that  affects  the  delivered 
dose.  Recertification  may  be  required  in 
cases  where  a  significant  variance  in 
dose  delivery  is  indicated. 

(3)  Treatment  monitoring.  Treatment 
must  be  carried  out  under  the 
monitoring  of  an  inspector.  This 
monitoring  must  include  inspection  of 
treatment  records  and  unannounced 
inspectional  visits  to  the  facility  by  an 
inspector.  Facilities  that  carry  out 
continual  irradiation  operations  must 
notify  an  inspector  at  least  24  hours 
before  the  date  of  operations.  Facilities 
that  carry  out  periodic  irradiation 
operations  must  notify  an  inspector  of 
scheduled  operations  at  least  24  hours 
before  scheduled  operations.  ^ 

(4)  Packaging,  (i)  Fruits  and 
vegetables  that  are  treated  in  Hawaii 
must  be  packaged  in  the  following 
manner: 

(A)  The  cartons  must  have  no 
openings  that  will  allow  the  entry  of 
firuit  flies  and  must  be  sealed  with  seals 
that  will  visually  indicate  if  the  cartons 
have  been  opened.  They  may  be 
constructed  of  any  material  that 
prevents  the  entry  of  fruit  flies  and 
prevents  oviposiUon  by  fruit  flies  into 
the  fruit  in  the  carton.** 

(B)  The  pallet-load  of  cartons  must  be 
wrapped  before  it  leaves  the  irradiation 
facility  in  one  qf  the  following  ways: 

(1)  With  polyethylene  sheet  wrap; 

(2)  With  net  wrapping;  or 

(3)  With  strapping  so  that  each  carton 
on  an  outside  row  of  the  pallet  load  is 
constrained  by  a  metal  or  plastic  strap. 

(C)  Packaging  must  be  labeled  with 
treatment  lot  numbers,  packing  and 
treatment  facility  identification  and 
location,  and  dates  of  packing  and 
treatment. 

(ii)  Cartons  of  untreated  fruits  and 
vegetables  that  are  moving  to  the 


'  Inspectors  are  assigned  to  local  offices  of  the 
Animal  and  Plant  Health  Inspection  Service,  which 
are  listed  in  telephone  directories. 

'If  there  is  a  question  as  to  the  adequacy  of  a 
carton,  send  a  request  for  approval  of  the  carton, 
together  with  a  sample  carton,  to  the  Animal  and 
Plant  Health  Inspection  Service,  Plant  Protection 
and  Quarantine.  Phytosanitary  Issues  Management 
Team.  4700  River  Road  Unit  140,  Riverdale. 
Maryland  20737-1236. 


mainland  United  States  for  treatment 
must  be  shipped  in  shipping  containers 
sealed  prior  to  interstate  movement  with 
seals  that  will  visually  indicate  if  the 
shipping  containers  have  been  opened. 

(iii)  Litchi  from  Hawaii  may  not  be 
moved  interstate  into  Florida.  All 
cartons  in  which  litchi  from  Hawaii  are 
packed  must  be  stamped  "Not  for 
importation  into  or  distribution  in  FL." 

(5)  Dosage.  The  fruits  and  vegetables 
must  receive  a  minimum  absorbed 
ionizing  radiation  dose  of  250  Gray  (25 
krad).5 

(6)  Dosimetry  systems,  (i)  Dosimetry 
must  demonstrate  that  the  absorbed 
dose,  including  areas  of  minimum  and 
maximum  dose,  is  mapped,  controlled, 
and  recorded. 

(ii)  Absorbed  dose  must  be  measiured 
using  a  dosimeter  that  can  accurately 
measure  an  absorbed  dose  of  250  Gray 
(25  krad). 

(iii)  The  number  and  placement  of 
dosimeters  used  must  be  in  accordance 
with  American  Society  for  Testing  and 
Materials  (ASTM)  standards.* 

(7)(i)  Certification  on  basis  of 
treatment.  A  certificate  shall  be  issued 
by  an  inspector  for  the  movement  of 
fruits  and  vegetables  from  Hawaii  that 
have  been  treated  and  handled  in 
Hawaii  in  accordance  w\\h  this  section. 
To  be  certified  for  interstate  movement 
under  this  section,  litchi  from  Hawaii 
must  be  inspected  in  Hawaii  and  found 
free  of  the  litchi  fruit  moth 
{Cryptophlebia  spp.)  and  other  plant 
pests  by  an  inspector  before  imdergoing 
irradiation  treatment  in  Hawaii  for  buil 
flies. 

(ii)  Limited  permit.  A  limited  permit 
shall  be  issued  by  an  inspector  for  the 
interstate  movement  of  untreated  fruits 
and  vegetables  from  Hawaii  for 
treatment  on  the  mainland  United  States 
in  accordance  with  this  section.  To  be 
eligible  for  a  limited  permit  under  this 
section,  untreated  litchi  from  Hawaii 
must  be  inspected  in  Hawaii  and  foimd 
free  of  the  litchi  fruit  moth 
[Cryptophlebia  spp.)  and  other  plant 
pests  by  an  inspector. 

(8)  Records.  Records  or  invoices  for 
each  treated  lot  must  be  made  available 
for  inspection  by  an  inspector  during 
normal  business  hours  (8:00  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  except 
holidays).  An  irradiation  processor  must 
maintain  records  as  specified  in  this 
section  for  a  period  of  time  that  exceeds 
the  shelf  life  of  the  irradiated  food 
product  by  1  year,  and  must  make  these 


'See  footnote  2. 

'Designation  E  1261.  "Standard  Guide  for 
Selection  and  Calibration  of  Dosimetry  Systems  for 
Radiation  Processing,"  American  Society  for 
Testing  and  Materials,  AnnuaLBook  of  ASTM 
Standards. 


records  available  for  inspection  by  an 
inspector.  These  records  must  include 
the  lot  identification,  scheduled 
process,  evidence  of  compliance  with 
the  scheduled  process,  ionizing  energy 
source,  source  calibration,  dosimetry, 
dose  distribution  in  the  product,  and  the 
date  of  irradiation. 

(c)  Request  for  approval  and 
inspection  of  facility.  Persons  requesting 
approval  of  an  irradiation  treatment 
facility  and  treatment  protocol  must 
submit  the  request  for  approval  in 
vmting  to  the  Animal  and  Plant  Health 
Inspection  Service,  Plant  Protection  and 
Quarantine,  Oxford  Plant  Protection 
Center,  901  Hillsboro  St.,  Oxford,  NC 
27565.  Before  the  Administrator 
determines  whether  an  irradiation 
facility  is  eligible  for  approval,  an 
inspector  will  make  a  personal 
inspection  of  the  facility  to  determine 
whether  it  complies  with  the  standards 
of  paragraph  (b)(2)  of  this  section. 

(d)  Denial  and  withdrawal  of 
approval.  (1)  The  Administrator  will 
withdraw  the  approval  of  any 
irradiation  treatment  facility  when  the 
irradiation  processor  requests  in  writing 
the  withdrawal  of  approval. 

(2)  The  Administrator  will  deny  or 
withdraw  approval  of  an  irradiation 
treatment  facility  when  any  provision  of 
this  section  is  not  met.  Before 
withdrawing  or  denying  approval,  the 
Administrator  will  inform  the 
irradiation  processor  in  vmting  of  the 
reasons  for  the  proposed  action  and 
provide  the  irradiation  processor  with 
an  opportunity  to  respond.  The 
Administrator  will  give  the  irradiation 
processor  an  opportunity  for  a  hearing 
regarding  any  dispute  of  a  material  fact, 
in  accordance  with  ndes  of  practice  that 
will  be  adopted  for  the  proceeding. 
However,  the  Administrator  will 
suspend  approval  pending  final 
determination  in  the  proceeding,  if  he  or 
she  determines  that  suspension  is 
necessary  to  prevent  the  spread  of  any 
dangerous  insect  infestation.  The 
suspension  vsrill  be  effective  upon  oral 
or  written  notification,  whichever  is 
earlier,  to  the  irradiation  processor.  In 
the  event  of  oral  notification,  written 
confirmation  will  be  given  to  the 
irradiation  processor  within  10  days  of 
the  oral  notification.  The  suspension 
will  continue  in  effect  pending 
completion  of  the  proceeding  and  any 
judicial  review  of  the  proceeding. 

(e)  Department  not  responsible  for 
damage.  This  treatment  is  approved  to 
assure  quarantine  security  against  the 
Trifly  complex.  From  the  literature 
available,  the  fruits  and  vegetables 
authorized  for  treatment  under  this 
section  are  believed  tolerant  to  the 
treatment;  however,  the  facility  operator 
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and  shipper  are  responsible  for 
determination  of  tolerance.  The 
Department  of  Agriculture  and  its 
inspectors  assume  no  responsibility  for 
any  loss  or  damage  resulting  from  any 
treatment  prescribed  or  supervised. 
Additionally,  the  Nuclear  Regulatory 
Commission  is  responsible  for  ensuring 
that  irradiation  facilities  are  constructed 
and  operated  in  a  safe  manner.  Further, 
the  Food  and  Drug  Administration  is 
responsible  for  ensuring  that  irradiated 
foods  are  safe  and  wholesome  for 
human  consumption. 

Done  in  Washington,  DC,  this  30th  day  of 
June  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc.  97-17672  Filed  7-9-97;  8:45  am) 

BILUNG  C006  34ia-34-U 


DEPARTME^f^  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  97-056-3] 

Mediterranean  Fruit  Fly;  Additions  to 
the  Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
Mediterranean  fruit  fly  regulations  by 
expanding  the  current  quarantined  area 
in  Hillsborough  County,  FL,  and  adding 
areas  in  Manatee  and  Polk  Counties,  FL, 
to  the  list  of  quarantined  areas.  The 
regulations  restrict  the  interstate 
movement  of  regulated  articles  from  the 
quarantined  areas.  This  action  is 
necessary  on  an  emergency  basis  to 
prevent  the  spread  of  the  Mediterranean 
fruit  fly  into  noninfested  areas  of  the 
continental  United  States. 
DATES:  Interim  rule  effective  July  3, 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
Septembers,  1997. 

AfiORESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-056-3,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-056-3.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 


4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  B.  Stefan,  Operations  Officer, 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale,  MD  20737-1236,  (301)  734- 
8247;  or  e-tnail: 
mstefan@aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Mediterranean  fruit  fly.  Ceratitis 
capitata  (Wiedemann),  is  one  of  the 
world's  most  destructive  pests  of 
numerous  fruits  and  vegetables.  The 
Mediterranean  fruit  fly  (Medfly)  can 
cause  serious  economic  losses.  Heavy 
infestations  can  cause  complete  loss  of 
crops,  and  losses  of  25  to  50  percent  are 
not  uncommon.  The  short  life  cycle  of 
this  pest  permits  the  rapid  development 
of  serious  outbreaks. 

The  Mediterranean  frxiit  Qy 
regulations  (7  CFR  301.78  through 
301.78-10;  referred  to  below  as  the 
regulations)  restrict  the  interstate 
movement  of  regulated  articles  from 
quarantined  areas  to  prevent  the  spread 
of  Medfly  to  noninfested  areas  of  the 
United  States. 

An  interim  rule  effective  on  June  16. 
1997,  and  published  in  the  Federal 
Register  on  June  20,  1997  (62  FR  33537- 
33539.  Docket  No.  97-056-2),  added  a 
portion  of  Hillsborough  County,  FL,  to 
the  list  of  quarantined  areas  and 
restricted  the  interstate  movement  of 
regulated  articles  from  the  quarantined 
area. 

Recent  trapping  surveys  by  inspectors 
of  Florida  State  and  county  agencies  and 
by  inspectors  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  have 
revealed  that  an  infestation  of  Medfly 
has  occurred  in  an  additional  area  in 
Hillsborough  County  and  in  portions  of 
Manatee  and  Polk  Counties,  FL. 

The  regulations  in  §  301.78-3  provide 
that  the  Administrator  of  APHIS  will  list 
as  a  quarantined  area  each  State,  or  each 
portion  of  a  State,  in  which  the  Medfly 
has  been  found  by  an  inspector,  in 
which  the  Administrator  has  reason  to 
believe  that  the  Medfly  is  present,  or 
that  the  Administrator  considers 
necessary  to  regulate  because  of  its 
inseparability  for  quarantine 
enforcement  purposes  from  localities  in 
which  the  Medfly  has  been  found. 

Less  than  an  entire  State  will  be 
designated  as  a  quarantined  area  only  if 
the  Administrator  determines  that  the 
State  has  adopted  and  is  enforcing 
restrictions  on  the  intrastate  movement 
of  the  regulated  articles  that  are 


equivalent  to  those  imposed  on  the 
interstate  movement  of  regulated 
articles,  and  the  designation  of  less  than 
the  entire  State  as  a  quarantined  area 
will  prevent  the  interstate  spread  of  the 
Medfly.  The  boundary  lines  for  a 
portion  of  a  State  being  designated  as 
quarantined  are  set  up  approximately 
four-and-one-half-miles  from  the 
detection  sights.  The  boundary  lines 
may  vary  due  to  factors  such  as  the 
location  of  hosts,  the  location  of 
transportation  centers,  such  as  bus 
stations  and  airports,  the  pattern  of 
persons  moving  in  that  State,  the 
number  and  patterns  of  distribution  of 
the  Medfly,  and  the  use  of  clearly 
identifiable  lines  for  the  boundaries. 

In  accordance  with  these  criteria  and 
the  recent  Medfly  finding  described 
above,  we  are  amending  §  301.78-3  by 
expanding  the  current  quarantined  area 
in  Hillsborough  County,  FL,  and  adding 
portions  of  Manatee  and  Polk  Counties. 
FL,  to  the  list  of  quarantined  areas.  The 
resulting  quarantined  areas  are 
described  in  the  rule  portion  of  this 
document.  , 

Emergency  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  an  emergency  exists 
that  warrants  publication  of  this  interim 
rule  without  prior  opportunity  for 
public  comment.  Immediate  action  is 
necessary  to  prevent  the  Medfly  from 
spreading  to  noninfested  areas  of  the 
United  States. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signatiu^.  We 
will  consider  comments  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendment  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  action  amends  the  Medfly 
regulations  by  expanding  the  current 
quarantined  area  in  Hillsborough 
County,  FL,  and  adding  areas  in 
Manatee  and  Polk  Counties,  FL.  to  the 
list  of  quarantined  areas.  The 
regulations  restrict  the  interstate 
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movement  of  regulated  articles  from  the 
quarantined  areas. 

This  emergency  situation  makes 
compliance  with  section  603  and  timely 
compliance  with  section  604  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  impracticable.  If  we  determine 
that  this  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  then  we  will 
discuss  the  issues  raised  by  section  604 
of  the  Regulatory  Flexibility  Act  in  our 
Final  Regulatory  Flexibility  Analysis. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V). 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  rule.  The  site 
specific  environmental  assessment  and 
progreunmatic  Medfly  environmental 
impact  statement  provide  a  basis  for  our 
conclusion  that  implementation  of 
integrated  pest  management  to  achieve 
eradication  of  the  Medfly  would  not 
have  a  significant  impact  on  human 
health  and  the  natural  environment. 
Based  on  the  finding  of  no  significant 
impact,  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service  has 
determined  that  an  environmental 
impact  statement  need  not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA)  (42  U.S.C.  4321  et  seq.).  (2) 
Regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 


Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  public 
inspection  at  USDA,  room  1141,  South 
Building,  14lh  Street  and  Independence 
Avenue,  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C.  3501 
etseq.). 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantining, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

Accordingly,  7  CFR  part  301  is 
amended  as  follows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  147a,  ISObb,  ISOdd, 
150ee.  150ff.  161,  162,  and  164-167;  7  CFR 
2.22,  2.80,  and  371.2(c). 

2.  In  §301.78-3.  paragraph  (c),  the 
entry  for  Florida  is  revised  to  read  as 
follows: 


§301.78-3    Quarantined 

(c)*  •  • 
Florida 


Hillsborough  and  Polk  Counties.  That 
portion  of  Hillsborough  and  Polk  Counties 
beginning  at  the  intersection  of  the 
Hillsborough/Polk  County  line  and  the 
section  line  dividing  sections  25  and  36,  T. 
27  S.,  R.  22  E.;  then  west  along  the  section 
line  dividing  sections  25  and  36,  T.  27  S.,  R. 
22  E.  to  the  Hillsborough  River;  then  west 
along  the  Hillsborough  River  to  1-75:  then 
north  along  1-75  to  the  Hillsborough/Pasco 
County  line;  then  west  along  the 
Hillsborough/Pasco  County  line  to  the 
section  line  dividing  sections  5  and  6,  T.  27 
S.,  R.  18  E.;  then  south  along  the  section  line 
dividing  sections  5  and  6.  T.  27  S.,  R.  18  E., 
to  Veterans  Expressway;  then  south  along 
Veterans  Expressway  to  Erhlich  Road;  then 
west  along  Erhlich  Road  to  Gunn  Highway; 
the  north  along  Gunn  Highway  to  Mobley 
Road;  then  west  along  Mobley  Road  to 
Racetrack  Road;  then  south  and  west  along 


Racetrack  Road  to  the  Hilistxjrough  County 
line;  then  south  along  the  Hillsborough 
County  line  to  1-275;  then  east  along  1-275 
to  the  westernmost  land  mass  at  the  eastern 
end  of  the  Howard  Franklin  Bridge;  then 
south,  east,  and  north,  along  the  shoreline  of 
Old  Tampa  Bay,  Tampa  Bay.  and 
Hillsborough  Bay  (including  the  Lnterbay 
Peninsula.  David  Island.  Harbour  Island, 
Hooker's  Point,  and  Port  Sutton)  to  the 
shoreline  of  the  Alafia  River's  extension;  then 
east  along  the  shoreline  of  the  Alafia  River's 
extension  to  Highway  301;  then  south  along 
Highway  301  to  Balm-Riverview  Road:  then 
south  and  east  along  Balm-Riverview  Road  to 
Rhodine  Road;  then  east  along  Rhodine  Road 
to  Boyette  Road;  then  south,  east,  and  north 
along  Boyette  Road  to  Dorman  Road;  then 
east  along  Dorman  Road  to  Browning  Road: 
then  north  along  Browning  Road  to  Lithia- 
Pinecrest  Road;  then  east  along  Lithia- 
Pinecrest  Road  to  Bryant  Road;  then  north 
along  Bryant  Road  to  the  Alafia  River;  then 
west  along  the  Alafia  River  to  the  North 
Prong  Alafia  River;  then  north  and  west  along 
the  North  Prong  Alafia  River  to  Poley  Creek; 
then  east  and  north  along  Poley  Creek  to 
Highway  60;  then  south  and  east  along 
Highway  60  to  Willis  Road:  then  east  along 
Willis  Road  to  its  end;  then  continue  on  an 
imaginary  line  extending  east  to  Imperialakes 
Boulevard;  then  north  and  east  along 
Imperialakes  Boulevard  to  Shephard  Road; 
then  east  along  Shephard  Road  to  Highway 
37;  then  north  along  Highway  37  to  Highway 
540- A;  then  east  along  Highway  540- A  to 
Yarborough  Lane:  then  north  Yarborough 
Lane  to  Clubhouse  Road;  then  east  along 
Clubhouse  Road  to  the  shoreline  of  Lake 
Hancock;  then  north  and  east  along  the 
shoreline  of  Lake  Hancock  to  the  section  line 
dividing  sections  31  and  32.  T.  28  S..  R.  25 
E.;  then  north  along  the  section  line  dividing 
sections  31  and  32,  T.  28  S.,  R.  25  E.,  to  the 
section  line  dividing  sections  30  and  31,  T. 
27  S..  R.  25  E.;  then  west  along  the  section 
line  dividing  sections  30  and  31.  T.  27  S.,  R. 
25  E.,  to  the  intersection  of  1-4  and  Highway 
582;  then  south  and  west  along  1-4  to  the 
section  line  dividing  sections  9  and  16,  T.  28 
S.,  R.  23  E.;  then  west  along  the  section  line 
dividing  sections  9  and  16.  T.  28  S..  R.  23 
E.,  to  the  Polk  County  line;  then  north  along 
the  Polk  County  line  to  the  point  of 
beginning. 

Manatee  County.  The  portion  of  Manatee 
County  beginning  at  the  intersection  of 
Highway  41  and  Highway  301;  then  south 
across  the  Manatee  River  to  the  southern 
shoreline  of  the  Manatee  River;  then  west 
along  the  shoreline  of  the  Manatee  River  to 
9th  Street;  then  south  along  9th  Street  to  17th 
Avenue;  then  west  along  17th  Avenue  to  26th 
Street;  then  south  along  26th  Street  to  26th 
Avenue;  then  west  along  26th  Avenue  in  an 
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imaginary  straight  line  to  the  shorsline  of 
Palma  Sol  Bay:  then  north,  west,  and  south 
along  the  shoreline  of  Palma  Sola  Bay  to  the 
southern  shoreline  the  Perico  Bayou;  then 
north  and  west  along  the  eastern  shoreline  of 
the  Perico  Bayou  to  Tampa  Bay;  then  east 
along  the  northern  shoreline  of  the  mainland 
to  a  point  due  south  of  the  westernmost  end 
of  Snead  Island;  then  north  along  an 
imaginary  line  to  Snead  Island;  then 
northeast  along  an  imaginary  line  to  the 
westernmost  land  mass  of  the  southern  end 
of  the  Sunshine  Skyway  (Highway  19);  then 
east  and  south  along  Sunshine  Skyway 
(Highway  19)  to  Highway  41:  then  south 
along  Highway  41  to  the  point  of  beginning. 

Done  in  Washington.  DC,  this  3rd  day  of 
July  1997. 
T«T7  L.  Medley, 

Administrator.  Animal  and  Plant  Health 
Inspection  Service. 

(FR  Doc.  97-18108  Filed  7-9-97;  8:45  am] 
MLUNQ  COOe  1410-34-^ 


DEPARTMENT  OF  AGRICULTURE 

Commodtty  Credit  Corporation 

7  CFR  Part  1437 
RIN  066(MkF1S 

Livestock  Indemnity  Program; 
Correction 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Interim  rule  with  request  for 
comments;  correction. 

SUtMARY:  This  document  contains 
corrections  to  the  interim  rule  published 
in  the  Federal  Register  on  Tuesday, 
June  24,  1997,  regarding  the  Livestock 
Indemnity  Program  and  the  removal  of 
obsolete  program  provisions.  This 
correction  reinstates  7  CFR  Part  1437, 
which  was  incorrectly  removed  as  an 
obsolete  regulation. 

DATE:  This  correction  is  effective  on 
June  24,  1997. 

FOR  FURTHER  INFORMA-PON  CONTACT: 

Diane  Sharp.  Director,  Compliance  and 
Production  Adjustment  Division,  Farm 
Service  Agency.  United  States 
Department  of  Agriculture,  STOP  0517, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20013-0517. 

CORRECTION  OF  PUBUCATtON: 
Accordingly,  in  the  interim  rule  (FR  Doc 
97-16578)  published  on  June  24.  1997, 
(62  FR  33984)  make  the  following 
corrections: 

1.  On  page  33984,  in  the  first  column 
list  of  subjects,  remove  the  entry  for  Part 
1437. 

2.  On  page  33985,  in  the  third 
column,  amendator)'  instruction  no.  2  is 


corrected  by  removing  the  reference  to 
"1437,". 

Signed  at  Washington.  DC,  on  July  3, 1997. 
Bruce  R.  Weber, 

Acting  Executive  Vice  President  Commodity 
Credit  Corporation. 
[FR  Doc.  97-17979  Filed  7-9-97;  8:45  am) 

BltXING  COOE  3410-06-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  97-CE-44-A0;  Amendment  39- 
10071;  AD  87-13-11] 

RiN2120-AA64 

Airworthiness  Directives;  Ayres 
Corporation  S2R  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Final  nde;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
97-13-11,  which  was  sent  previously  to 
Imown  U.S.  owners  and  operators  of 
certain  Ayres  Corporation  (Ayres)  S2R 
series  airplanes.  This  AD  requires 
inspecting  the  V4-inch  and  Vie-inch  bolt 
hole  areas  on  the  lower  spar  caps  for 
fatigue  cracking,  and  replacing  any 
lower  spar  cap  if  fatigue  cracking  is 
found.  This  AD  results  from  an  accident 
on  an  Ayres  S2R  series  airplane  where 
the  wing  separated  from  the  airplane  in 
flight.  The  actions  specified  by  this  AD 
are  intended  to  prevent  fatigue  cracking 
of  the  lower  spar  caps,  which,  if  not 
detected  and  corrected,  could  result  in 
the  wing  separating  from  the  airplane 
with  consequent  loss  of  control  of  the 
airplane. 

DATES:  EffecUve  July  23.  1997.  to  all 
persons  except  those  to  whom  it  was 
made  immediately  effective  by  priority 
letter  AD  97-13-11,  issued  June  20, 
1997,  which  contained  the  requirements 
of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  23, 
1997. 

Comments  for  inclusion  in  the  Rules 
E)ocket  must  be  received  on  or  before 
September  26.  1997. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Central  Region. 
Office  of  the  Assistant  Chief  Counsel, 


Attention:  Rules  Docket  97-CE-44-AD, 
Room  1558,  601  E.  12th  Street,  Kansas 
City,  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  the  Ayres 
Corporation,  P.O.  Box  3090,  One 
Rockwell  Avenue,  Albany,  Georgia 
31706-3090.  This  information  may  also 
be  examined  at  the  Rules  Docket  at  the 
address  above,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  7th  Floor,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Lorenzen,  Aerospace  Engineer. 
FAA.  Atlanta  Aircraft  Certification 
Office.  Campus  Building.  1701 
Columbia  Avenue,  suite  2-160,  College 
Park.  Georgia  30337-2748;  telephone 
(404)  305-7357;  facsimile  (404)  305- 
7348. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

On  Jime  20. 1997.  the  FAA  issued 
priority  letter  AD  97-13-11.  which 
applies  to  certain  Ayres  S2R  series 
airplanes.  That  AD  resulted  from  an 
accident  on  an  Ayres  S2R  series 
airplane  where  the  wing  separated  from 
the  airplane  in  flight.  Investigation  of  all 
resources  available  to  the  FAA  show 
nine  occturences  of  fatigue  cracking  in 
the  lower  spar  caps  of  Ayres  S2R 
airplanes,  specifically  emanating  from 
the  V4-inch  and  Vie-inch  bolt  holes. 
Although  the  investigation  of  the  above- 
referenced  accident  is  not  complete,  the 
FAA  believes  that  the  cause  can  be 
attributed  to  fatigue  cracks  emanating 
from  the  V4-inch  and  Vie-inch  bolt  holes 
in  the  left  lower  spar  cap. 

Data  accumulated  by  the  FAA 
indicates  that  the  fatigue  cracks  on  these 
Ayres  S2R  series  airplanes  become 
detectable  at  different  times  based  upon 
the  type  of  engines  and  design  of  the 
airplane.  With  this  in  mind,  the  FAA 
has  categorized  these  airplanes  into 
three  groups: 

— Croup  1  airplanes  have  steel  spar  caps 
with  aluminum  webs.  These  airplanes 
are  capable  of  carrying  heavier  loads 
and  data  indicates  that  inspections  in 
the  affected  areas  of  the  lower  spar 
cap  should  begin  upon  the 
accumulation  of  2,700  hours  time-in- 
service  (TIS); 
— Group  2  airplanes  have  steel  spar  caps 
with  steel  webs.  Because  of  the  steel 
webs  as  opposed  to  aluminum,  data 
indicates  that  inspections  in  the 
affected  areas  of  the  left  lower  spar 
cap  should  begin  upon  the 
accumulation  of  4,300  hours  TIS;  and 
— Group  3  airplanes,  which  are  the  ones 
manufactiu«d  first,  have  steel  spars 


Federal  Register  /  Vol.  62,  No.  132  /  Thursday,  July  10,  1997  /  Rules  and  Regulations         36979 


with  aluminum  webs  and  low 
horsepower  radial  engines,  and  thus 
do  not  have  the  ability  to  carry  as 
much  weight  as  airplanes  in  the  other 
two  groups.  Data  indicates  that 
inspections  in  the  affected  areas  of  the 
left  lower  spar  cap  should  begin  upon 
the  accumulation  of  9,000  hours  TIS. 
Manufacture  of  the  affected  airplanes 
began  in  1965  with  the  airplanes 
incorporating  the  lower  horsepower 
radial  engines.  Many  of  the  airplane 
models  referenced  in  this  AD  are  still 
currently  in  production.  These  airplanes 
are  used  in  agricultural  operations  and 
average  500  hours  TIS  annually.  With 
this  in  mind,  some  of  the  earlier 
manufactiued  airplanes  could  have  as 
many  as  16.000  hours  total  TIS. 

Discussion  of  the  Applicable  Service 
Information 

Ayres  Service  Bulletin  No.  SB-AG- 
39,  dated  September  17,  1996,  includes 
procedures  for  accomplishing  a 
magnetic  particle  inspection  around  the 
lower  spar  caps'  bolt  holes.  This  service 
bulletin  also  specifies  replacement  of 
any  lower  spar  cap  where  fatigue 
cracking  is  found. 

The  FAA's  Determination  and 
Explanation  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Ayres  S2R  series 
airplanes  of  the  same  type  design,  the 
FAA  issued  priority  letter  AD  97-13-11 
to  prevent  fatigue  cracking  of  the  lower 
spar  caps,  which,  if  not  detected  and 
corrected,  could  result  in  the  wing 
separating  from  the  airplane  with 
consequent  loss  of  control  of  the 
airplane. 

The  AD  requires  inspecting  the  V*- 
inch  and  Vie-inch  bolt  hole  areas  on  the 
lower  spar  caps  for  fatigue  cracking,  and 
replacing  any  lower  spar  cap  if  fatigue 
cracking  is  found.  Accomplishment  of 
the  inspection  is  in  accordance  with 
Ayres  Service  Bulletin  No.  SB-AG-39, 
dated  September  17,  1996.  This 
inspection  utilizes  magnetic  particles 
procedures  and  must  follow  American 
Society  for  Testing  Materials  (ASTM) 
E1444-94A,  using  wet  particles  meeting 
the  requirements  of  the  Society  for 
Automotive  Engineers  (SAE)  A.MS  3046. 
This  inspection  is  to  be  accomplished 
by  a  Level  2  or  Level  3  inspector 
certified  using  the  guidelines 
established  by  the  American  Society  for 
Nondestructive  Testing  or  MIL-STD- 
410. 

Determination  of  the  Effective  Date  of 
the  AD 

Since  it  was  foimd  that  immediate 
corrective  action  was  required,  notice 


and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  June  20,  1997,  to 
known  U.S.  operators  of  certain  Ayres 
S2R  series  airplanes.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  §  39.13  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  to 
make  it  effective  as  to  all  persons. 

Possible  Future  Rulemaking 

AD  97-13-11  covers  all  airplanes 
manufactiu-ed  as  of  the  date  this  AD  was 
issued.  The  manufacturer  is  currently 
working  on  a  modification  that,  if 
successful, -would  increase  the  fatigue 
life  of  the  lower  spar  caps  on  the 
affected  airplanes. 

When  the  modification  is  complete 
and  based  on  the  FAA's  subsequent 
evaluation  of  the  modification  described 
above,  additional  rulemaking  action 
may  be  initiated  in  the  future  for  the 
airplanes  affected  by  this  AD  and 
airplanes  ciurentiy  being  manufactured. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  fiight  safety  and, 
thus,  was  not  preceded  by  notice  end 
opportimity  to  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  before  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 


submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  'Comments  to 
Docket  No.  97-CE-44-AD. "  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26. 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  iX)T  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  USC  106(g),  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows; 

97-13-11     Ajne*  Corporation:  Amendment 

39-10071;  Doclcet  No  97-CE-44-AD. 
Applicability:  Airplanes  with  the  following 
model  and  serial  number  designations  with 
or  without  a  -DC  suffix,  certificated  in  any 
category: 
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Group  1  Airplanes 

Model 

Serial  numbers 

S-2R     - 

5000R  through  5099R. 

S2R-R 1 340  

S2R-R 1 820    

R1340-011.  R134O-012,  R1340-019.  R1340-020,  R1340-024,  R1340-025,  and 

R1 340-027. 
R1 820-001  through  1820-035. 

S2R-T34                       

6000R  through  6049R,  T34-001  through  T34-143,  T34-145,  T34-147  through 

S2R-T15  

T34-167,  T34-171.  T34-180,  and  734-181*. 
T1 5-001  through  T1 5-033". 

S2R-T1 1 

T1 1-001  through  T1 1-005. 

S2R-G1 

Gl-101  through  G1-1 08. 

•The  senal  numbers  of  the  Model  S2R-T34  airplanes  could  incorporate  T34-xxx,  T36-xxx,  T41-xxx.  or  T42-xxx.  This  AD  applies  to  all  of  these 
senal  number  designations  as  they  are  all  Model  S2R-T34  airplanes. 

"The  senal  numbers  of  the  Model  S2R-T15  airplanes  could  incorporate  T15-xx  and  T27-xx.  This  AD  applies  to  both  of  these  serial  number 
designations  as  they  are  both  Model  82  R-T 15  airpianes. 

Group  2  Airplanes 


Model 


S2R-R1340  . 
S2R-R1820  . 

S2R-T65  

S2RHG-T65 
S2R-T34  


S2R-T45  .. 
S2R-G6  .. 
S2R-G10  , 
S2R-G5  .. 


Serial  numbers 


R1 340-028  through  R 1340-035. 

R1820-036. 

T66-001  through  T65-017. 

T65-O02  through  T65-017. 

T-34-144,  T34-146.  T34-168.  T34-169.  T34-172  through  T34-179,  and  T34- 

189  through  T34-226V 
T45-001  through  T45-014. 
G6- 1 0 1  through  G6- 1 46. 
GlO-101  through  GlO-138. 
G5-101  through  G5-106. 


•   The  serial  numbers  of  the  Model  S2R-T34  airplanes  could  incorporate  T34-xxx,  T36-xxx,  T41-xxx,  or  T42-xxx.  This  AD  applies  to  all  of 
these  senal  number  designations  as  they  are  all  Model  S2R-T34  airplanes. 


Group  3  Airplanes  ' 


Model 


Serial  numbers 


600  S2D  !  All  serial  numbers  beginning 

with  600-131  ID. 
1380R  and  1416R  through 

4999R. 
R1340-001  through  R1340- 
010,  R1 340-01 3  through 
R1340-018,  R1340-021 
through  R 1340-023,  and 
R 1340-026. 

S2R-R3S  I  R3S-001  through  R3S-011. 


S-2R 


S2R-1340R 


"Any  Group  3  airplane  that  has  been  modi- 
fied with  a  hopper  of  a  capacity  over  400  gal- 
lons, a  piston  engine  greater  than  600  horse- 
power, or  any  gas  turoine  engine  makes  the 
airplane  a  Group  1  airplane  for  the  purposes 
of  this  AD  The  owner/operator  must  inspect 
the  airplane  at  the  Group  1  compliance  time 
specified  in  the  Compliance  section  of  this  AD. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Inspections  required  as 
indicated  below  and  any  necessary 
replacement  required  prior  to  further  flight  as 
indicated  in  the  body  of  this  AD,  except  to 
those  operators  receiving  this: 
— Group  1  Airplanes:  Required  initially  upon 
the  accumulation  of  2,700  hours  time-in- 
service  (TIS)  on  each  lower  spar  cap  or 
prior  to  further  flight  after  the  effective 
date  of  this  priority  letter  AD,  whichever 
occurs  later,  except  to  those  operators 
receiving  this  action  by  priority  letter 
issued  June  6, 1997,  which  made  the 
inspection  effective  prior  to  further  flight 
after  receipt  of  the  priority  letter  on 
airplanes  with  2,700  hours  TIS  or  more. 
— Group  2  Airplanes:  Required  initially  upon 
the  accumulation  of  4,300  hours  TIS  on 
each  lower  spar  cap  or  prior  to  further 
flight  after  the  effective  date  of  this  AD 
receipt  of  this  priority  letter  AD,  whichever 
occurs  later,  except  to  those  operators 
receiving  this  action  by  priority  letter 
issued  June  6,  1997,  which  made  the 
inspection  effective  prior  to  further  flight 
after  receipt  of  the  priority  letter  on 
airplanes  with  4,300  hours  TIS  or  more. 
— Group  3  Airplanes:  Required  initially  upon 
the  accumulation  of  9.000  hours  TIS  on 
each  lower  spar  cap  or  prior  to  further 
flight  after  receipt  of  this  priority  letter  AD, 
whichever  occurs  later,  except  to  those 
operators  receiving  this  action  by  priority 
letter  issued  June  6, 1997,  which  made  the 
inspection  effective  prior  to  further  flight 
after  receipt  of  the  priority  letter  on 
airplanes  with  9,000  hours  TIS  or  more. 
To  prevent  fatigue  cracking  of  the  lower 
spar  caps,  which,  if  not  detected  and 
corrected,  could  result  in  the  wing  separating 


from  the  airplane  with  consequent  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a]  Inspect,  using  magnetic  particle 
procedures,  the  'A-inch  and  'As-inch  bolt 
hole  areas  on  each  lower  spar  cap  for  fatigue 
cracking.  Accomplishment  of  the  inspection 
is  in  accordance  with  Ayres  Service  Bulletin 
No.  SB-AG-39,  dated  September  17,  1996. 

(1)  The  magnetic  particle  inspection  must 
follow  American  Society  for  Testing 
Materials  (ASTM)  E1444-94A,  using  wet 
particles  meeting  the  requirements  of  the 
Society  for  Automotive  Engineers  (SAE)  AMS 
3046. 

(2)  This  inspection  is  to  be  accomplished 
by  a  Level  2  or  Level  3  inspector  certified 
using  the  guidelines  established  by  the 
American  Society  for  Nondestructive  Testing 
or  MIL-STD-410. 

Cb)  If  any  cracking  is  found  during  the 
inspection  required  by  this  AD,  prior  to 
further  flight,  replace  the  affected  lower  spar 
cap  in  accordance  with  the  affected 
maintenance  manual.  Upon  replacement, 
total  hours  TIS  starts  over  for  that  particular 
lower  spar  cap.  Use  the  initial  compliance 
time  specified  in  the  Compliance  section  of 
this  AD  to  determine  the  next  inspection 
interval. 

(c)  If  cracks  are  found  during  any 
inspection  required  by  this  AD,  submit  a 
report  of  inspection  flndings  to  the  Manager, 
Atlanta  Aircraft  Certification  Office  (ACO), 
Campus  Building,  1701  Columbia  Avenue, 
Suite  2-160,  College  Park,  Georgia  30337- 
2748;  facsimile  (404)  305-7348;  at  the 
applicable  time  specified  in  paragraph  (c)(1) 
or  (c)(2)  of  this  AD.  The  report  must  include 
a  description  of  any  cracks  found,  the 
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airplane  serial  number,  and  the  total  number 
of  flight  hours  on  the  lower  spar  cap  found 
cracked.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C. 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  receipt  of  this  priority 
letter  AD:  Submit  the  report  within  10  days 
after  performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  prior  to  the  receipt  of 
this  priority  letter  AD:  Submit  the  report 
within  10  days  after  receipt  of  this  priority 
letter  AD. 

(d)  Special  flight  permits  may  be  issued  in 
accorduice  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  to  accomplish  the  modification 
requirements  of  this  AD  provided  the 
following  is  followed: 

(1)  The  hopper  is  empty. 

(2)  Vne  is  reduced  to  126  miles  per  hour 
(109  knots). 

(3)  Flight  into  known  tuittulence  is 
prohibited. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  saliBty  may  be 
approved  by  the  Manager,  Atlanta  Aircraft 
Certification  Office  (AGO),  Campus  Building, 
1701  Columbia  Avenue,  Suite  2-160,  College 
Park,  Georgia  30337-2748.  The  request  shall 
be  forwarded  through  an  appropriate  FAA 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
AtlanU  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(f)  The  inspection  required  by  this  AD  shall 
be  done  in  accordance  with  Ayres  Service 
Bulletin  No.  SB-AG-39,  dated  September  17. 
1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  S52(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  the  Ayres  Corporation,  P.O.  Box  3090. 
One  Rockwell  Avenue,  Albany,  Georgia 
31706-3090.  Copies  may  be  inspected  at  the 
FAA,  Central  Region,  Office  of  the  Assistant 
Chief  Counsel,  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri,  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(g)  This  amendment  (39-10071)  becomes 
effective  on  July  23, 1997,  to  all  persons 
except  those  persons  to  whom  it  was  made 


immediately  effective  by  priority  letter  AD 
97-13-11,  issued  June  20, 1997,  which 
contained  the  requirements  of  this 
amendment. 

Issued  in  Kansas  City,  Missouri,  on  June 
30, 1997. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  97-17728  Filed  7-9-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  381 
[Doctot  No.  RIIM7-6-000] 

Annual  Update  of  Filing  Fees 

Issued  July  3, 1997. 

agency:  Federal  Energy  Regulatory 
CommissioQ,  DOE. 
ACnON:  Final  rule;  annual  update  of 
Commission  filing  fees. 

SUMMARY:  In  accordance  with  §  381.104 
of  the  Commission's  regulations,  the 
Commission  issues  this  update  of  its 
filing  fees.  This  notice  provides  the 
yearly  update  using  data  in  the 
Commission's  Payroll  Utilization 
Reporting  System  to  calculate  the  new 
fees.  The  purpose  of  updating  is  to 
adjust  the  fees  on  the  basis  of  the 
Commission's  costs  for  Fiscal  Year 
1996. 

EFFECTIVE  DATE:  August  11,  1997. 
FOR  FURTHER  MFORMATKM  COflTACT: 
Olive  Wallace,  Office  of  the  Executive 
Director  and  Chief  Financial  Officer, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Room  42-65, 
Washington,  D.C.  20426,  (202)  21^ 
2903. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  document  in  the  Federal  Register. 
the  Commission  also  provides  all 
interested  persons  an  opportunity  to 
inspect  or  copy  the  contents  of  this 
dociunent  during  normal  business  hours 
in  the  Public  Reference  Room  at  888 
First  Street,  N.E..  Washington.  D.C. 
20426. 


The  Commission  Issuance  Posting 
System  (CIPS),  an  electronic  bulletin 
board  service,  provides  access  to  the 
texts  of  formal  documents  issued  by  the  • 
Commission.  CIPS  is  available  at  no 
charge  to  the  user  and  may  be  accessed 
using  a  personal  computer  with  a 
modem  by  dialing  202-208-1397  if 
dialing  locally  or  1-800-856-3920  if 
dialing  long  distance.  To  access  CIPS, 
set  yoiu*  communications  software  to 
19200,  14400,  12000,  9600,  7200, 4800, 
2400,  or  1200  bps,  full  duplex,  no 
parity,  8  data  bits  and  1  stop  bit.  The 
full  text  of  this  order  will  be  available 
on  CIPS  in  ASCII  and  WordPerfect  6.1 
format.  CIPS  user  assistance  is  available 
at  202-208-2474. 

CIPS  is  also  available  through  the  Fed 
World  system.  Telnet  software  is 
required.  To  access  CIPS  via  the 
Internet,  point  your  browser  to  the  URL 
address:  http://www.fedworld.gov  and 
select  the  "Go  to  the  Fed  World  Telnet 
Site"  button.  When  your  Telnet  software 
coimects  you,  log  on  to  the  Fed  World 
system,  scroll  down  and  select 
FedWorld  by  typing:  1  and  at  the 
command  line  then  typing:  /go  FERC, 
FedWorld  may  also  be  accessed  by 
Telnet  at  the  address  fedworld.gov. 

Finally,  the  complete  text  on  diskette 
in  WordPerfect  format  may  be 
piut:hased  from  the  Commission's  copy 
contractor,  La  Dom  Systems 
Corporation.  La  Dom  Systems 
Corporation  is  also  located  in  the  Public 
Reference  Room  at  888  First  Street,  N.E., 
Washington,  D.C.  20426. 

Annual  Update  of  Filing  Fees 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  issuing 
this  notice  to  update  filing  fees  that  the 
Commission  assesses  for  specific 
services  and  benefits  provided  to 
identifiable  beneficiaries.  Pursuant  to 
§  381.104  of  the  Commission's 
regulations,  the  Commission  is 
establishing  updated  fees  on  the  basis  of 
the  Commission's  Fiscal  Year  1996  * 

costs.  The  fee  for  jurisdictional  agency 
determinations  (18  CFR  381.402)  is 
removed,  because  the  Commission  no 
longer  processes  these  filings.  The 
adjusted  fees  aimounced  in  this  notice 
are  effective  August  11,  1997.  The  new 
fee  schedule  is  as  follows. 


Fees  Applicable  to  the  Natural  Gas  Policy  Act 

1.  PetiUons  for  rate  approval  pursuant  to  18  CFR  284.123(b)(2).  (18  CFR  381.403) 

Fees  Applicable  to  General  Actmties 

1.  Petition  for  issuance  of  a  declaratory  order  (except  under  Part  I  of  the  Federal  Power  Act).  (18  CFR  381.302(a)l 

2.  Review  of  a  Department  of  Energy  remedial  order 

Amount  in  Controversy 

$0-9,999.  (18  CFR  381.303(b)]   - - ~- - 

$10,000-29,999.  [18  CFR  381.303(b)]   

$30,000  or  more.  [18  CFR  381.303(a))   - 


$6,920 


13.910 


100 

600 

20.300 
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3.  Review  of  a  Department  of  Energy  denial  of  adjustment:  ~  :  .  _ 

Amount  in  Controversy 

,  $0-9.999.  [l8CFR381.304(b)]   „ „ » -.., 

$10,000-29.999.  [18  CFR  381.304(b)J   .> „ 

$30,000  or  more.  |18  CFR  381.304(a)l   „ ; „ - 

4.  Written  legal  interpreUtions  by  the  Office  of  General  Counsel.  (18  CFR  381.305(a))  _ — 

Fees  Applicable  to  National  Gas  Pipelines 

1.  Pipeline  certificate  applications  pursuant  to  18  CFR  284.224.  (18  CFR  381.207(b))  

Fees  Applicable  to  Cogeneraton  and  Small  Power  Producen 

1.  Certification  of  qualifying  status  as  a  small  p>ower  production  facility.  (18  CFR  381.505(a)l 

2.  Certification  of  qualifying  status  as  a  cogeneration  facility.  (18  CFR  381.505(a) ^....~..~ ~»» ^ 

3.  Applications  for  exempt  wholesale  generator  status.  [18  CFR  381.801]  „ „„.^ 


Federal  Register  /  Vol.  62.  No.  132  /  Thursday,  July  10,  1997  /  Rules  and  Regulations        36983 


too 

600 

10,640 
3,990 


1.000 

11.960 

13,540 

1,560 


List  of  Subjects  in  18  CFR  Part  381 

Electric  power  plants,  Electric 
utilities.  Natural  gas,  Reporting  and 
recordkeeping  requirements. 
lames ).  Hoecker. 
Chairman. 

In  consideration  of  the  foregoing,  the 
Commission  amends  Part  381 ,  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
set  forth  below. 

PART  381— FEES 

1.  The  authority  citation  for  Part  381 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w:  16  U.S.C 
791-828C,  2601-2645;  31  U.S.C.  9701;  42 
U.S.C.  7101-7352:  49  U.S.C.  60502;  49  App. 
use.  1-85. 

§381.302    [Amended] 

2.  hi  §381.302.  paragraph  (a)  is 
amended  by  removing  "$12,790"  and 
inserting  "$13,910"  in  its  place. 

$381,303    [Amended] 

3.  In  §  381.303.  paragraph  (a)  is 
amended  by  removing  "$18,680"  and 
inserting  "$20,300"  in  its  place. 

$381,304    [Amended] 

4.  hi  §381.304,  paragraph  (a)  is 
amended  by  removing  "$9,790"  and 
inserting  "$10,640"  in  its  place. 

1381.305    [Amended] 

5.  hi  §  381.305,  paragraph  (a)  is 
amended  by  removing  "$3,670"  and 
inserting  "$3,990"  in  its  place. 

$381,402    [Removed] 

6.  Section  381.402  is  removed. 

$381,403    [Amended] 

7.  Section  381.403  is  amended  by 
removing  "$6,370"  and  inserting 
"$6,920"  in  its  place. 

$381,505    [Amended] 

8.  hi  §381.505.  paragraph  (a)  is 
amended  by  removing  "$11,000"  and 
inserting  "$11,960"  in  its  place  and  by 
removing  "$12,450"  and  inserting 
"$13,540"  in  its  place. 


§381.801    [Amended] 

9.  Section  381.801  is  amended  by 
removing  "$1,670"  and  inserting 
"$1,560"  in  its  place. 

(FR  Doc.  97-18096  Filed  7-9-97;  8:45  am] 
mUJNO  CODE  sn7-oi-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  178 
[Docket  No.  91 F-0324] 

Indirect  Food  Additives:  Adjuvants. 
Production  Aids,  and  Sanitizers 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Dnig 
Administradon  (FDA)  is  amending  the 
food  additive  regulations  to  provide  for 
the  safe  use  of  an  alkylthiophenolic 
mixture  formed  by  the  acid-catalyzed 
condensation  reaction  of  4-nonylphenol, 
formaldehyde,  and  1-dodecanethiol  as 
an  antioxidant  for  adhesives,  pressure- 
sensitive  adhesives,  and  rubber  articles 
intended  for  repeated  use  in  contact 
with  food.  This  action  is  in  response  to 
a  petition  filed  by  Goodyear  Tire  & 
Rubber  Co. 

DATES:  The  regidation  is  effective  July 
10, 1997.  Submit  written  objections  and 
requests  for  a  hearing  by  August  11, 
1997. 

ADDRESSES:  Submit  written  objections  to 
the  Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Zajac,  Center  for  Food  Safety 
and  AppUed  Nutrition  (HFS-215),  Food 
and  Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3095. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
September  12, 1991  (56  FR  46439).  FDA 


announced  that  a  food  additive  petition 
(FAP  1B4259)  had  been  filed  by  the 
Goodyear  Tire  &  Rubber  Co.  (currently 
c/o  Keller  and  Heckman,  1001  G  St. 
NW.,  suite  500  West,  Washington,  DC 
20001).  The  petition  proposed  to  amend 
the  food  additives  regidaUons  in 
§  178.2010  Antioxidants  and/or 
stabilizers  for  polymers  (21  CFR 
178.2010)  to  provide  for  the  safe  use  of 
the  acid-catalyzed  condensation 
reaction  product  of  p-nonylphenol, 
formalin,  and  1-dodecanethiol  as  an 
antioxidant  for  adhesives,  listed  under 
21  cm  175.105,  and  repeat-use  rubber 
articles,  hsted  under  21  CFR  177.2600. 
In  a  notice  published  in  the  Federal 
Register  of  January  26,  1995  (60  FR 
5184),  corrected  on  February  9,  1995  (60 
FR  7774),  FDA  amended  the  September 
12,  1991,  notice  to  state  that  upon 
further  review  of  the  petition,  the 
agency  noted  that  the  petitioner 
intended  to  use  the  additive  in  pressure- 
sensitive  adhesives  rather  than 
adhesives  generally;  however,  the 
agency  also  stated  the  petitioner  had 
subsequently  amended  the  petition  also 
to  include  the  use  of  the  additive  in 
adhesives.  Additionally,  for  clarification 
purposes,  the  nomenclature  for  the 
additive  was  being  modified  to 
"alkylthiophenolics  formed  by  the  acid- 
catalyzed  condensation  reaction  of  p- 
nonylphenol,  formaldehyde,  and  1- 
dodecanethiol".  Upon  further  review, 
the  agency  has  decided  that  the  additive 
is  more  accurately  described  as 
alkylthiophenolics  formed  by  the  acid- 
catalyzed  condensation  reaction  of  4- 
nonylphenol,  formaldehyde,  and  1- 
dodecanethiol. 

FDA  has  evaluated  data  in  the 
petition  and  other  relevant  material.  The 
agency  concludes  that  the  proposed  use 
of  the  additive  in  adhesives.  pressure- 
sensitive  adhesives,  and  rubber  articles 
intended  for  repeated  use  in  contact 
with  food  is  safe,  that  the  food  additive 
will  achieve  its  intended  technical 
effect,  and  that  §  178.2010  should  be 
amended  as  set  forth  below. 

FDA's  review  of  the  subject  petition 
indicates  that  the  additive  may  contain 


trace  amounts  of  formaldehyde  as  an 
impurity.  The  potential  carcinogenicity 
of  formaldehyde  was  reviewed  by  the 
Cancer  Assessment  Committee  (the 
Committee)  of  FDA's  Center  for  Food 
Safety  and  Applied  Nutrition.  The 
Committee  noted  that  for  many  years 
formaldehyde  has  been  known  to  be  a 
carcinogen  by  the  inhalation  route,  but 
it  concluded  that  these  inhalation 
studies  are  not  appropriate  for  assessing 
the  potential  carcinogenicity  of 
formaldehyde  in  food.  The  Committee's 
conclusion  was  based  on  the  fact  that 
the  route  of  administration  (inhalation) 
is  not  relevant  to  the  safety  of 
formaldehyde  residues  in  food  and  the 
fact  that  tumors  were  observed  only 
locally  at  the  portal  of  entry  (nasal 
turbinates).  In  addition,  the  agency  has 
received  literature  reports  of  two 
drinking  water  studies  on 
formaldehyde:  (1)  A  preliminary  report 
of  a  carcinogenicity  study  purported  to 
be  positive  by  Soffritti  et  al.  (1989), 
conducted  in  Bologna,  Italy  (Ref.  1);  and 
(2)  a  negative  study  by  Til  et  al.  (1989), 
conducted  in  The  Netherlands  (Ref.  2). 
The  Committee  reviewed  both  studies 
and  concluded,  concerning  the  Soffritti 
study,  that  "the  data  reported  were 
unreliable  and  could  not  be  used  in  the 
assessment  of  the  oral  carcinogenicity  of 
formaldehyde"  (Ref.  3).  This  conclusion 
is  based  on  a  lack  of  critical  detail  in  the 
study,  questionable  histopathologic 
conclusions,  and  the  use  of  unusual 
nomenclature  to  describe  the  tumors. 
Based  on  the  Committee's  evaluation, 
the  agency  has  determined  that  there  is 
no  basis  to  conclude  that  formaldehyde 
is  a  carcinogen  when  ingested. 

In  accordance  with  §  171.1(h)  (21  CFR 
171.1(h)),  the  petition  and  the 
documents  that  FDA  considered  and 
relied  upon  in  reaching  its  decision  to 
approve  the  petition  are  available  for 
inspection  at  the  Center  for  Food  Safety 
and  Applied  Nutrition  by  appointment 
with  the  information  contact  person 
listed  above.  As  provided  in  §  171, 1(h), 
the  agency  will  delete  from  the 


documents  any  materials  that  are  not 
available  for  public  disclosure  before 
making  the  documents  available  for 
inspection. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday, 

No  comments  were  received  during 
the  30-day  comment  period  specified  in 
the  filing  notice  for  comments  on  the 
environmental  assessment  submitted 
with  the  petition. 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  at  any 
time  on  or  before  August  11,  1997  file 
with  the  Dockets  Management  Branch 
(address  above)  written  objections 
thereto.  Each  objection  shall  be 
separately  numbered,  and  each 
numbered  objection  shall  specify  with 
particularity  the  provisions  of  the 
regulation  to  which  objection  is  made 
and  the  grounds  for  the  objection.  Each 
numbered  objection  on  which  a  hearing 
is  requested  shall  specifically  so  state. 
Failure  to  request  a  hearing  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 


response  to  the  regulation  may  be  seen 
in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  178 

Food  additives.  Food  packaging. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  178  is 
amended  as  follows: 

PART  178— INDIRECT  FOOD 
ADDITIVES:  ADJUVANTS, 
PRODUCTION  AIDS,  AND  SANITIZERS 

1.  The  authority  citation  for  21  CFR 
part  178  continues  to  read  as  follows; 

Authority:  Sees.  201.  402.  409,  721  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act  (21 
U.S.C.  321,  342,  348,379e). 

2,  Section  178.2010  is  amended  in  the 
table  in  paragraph  (b)  by  alphabetically 
adding  a  new  entr>'  under  the  headings 
"Substances"  and  "Limitations"  to  read 
as  follows: 

§  1 78.201 0    Antioxidants  end/or  stabilizers 
for  polymers. 


(b) 


Substances 


Limitations 


Alkytthiophenolics:  acid-catalyzed  condensation  reaction  products  of  4- 
nonylphenol,  formaldehyde,  and  1 -dodecanethioi  (CAS  Reg.  No. 
164907-73-7). 


For  use  only  at  levels  not  to  exceed  2  percent  by  weight  of  adhesives 
complying  with  §  175.105  of  this  chapter,  of  preesure-sensrtive  adhe- 
sives complying  with  §  175.125  of  this  chapter,  and  of  rubber  articles 
complying  with  §  177.2600  of  this  chapter 
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Dated:  June  20,  1997. 
William  K.  iiubbard. 
Associate  Commissioner  for  Policy 
Coordination. 
(FR  Doc.  97-17976  Filed  7-9-97;  8:45  ami 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  17 

[A.G.  Order  No.  2091-97] 

Classified  National  Security 
Information  and  Access  to  Classified 
Information 

agency:  Department  of  Justice. 
action:  Final  rule. 

SUMMARY:  This  rule  implements 
Executive  Order  No.  12958.  entitled 
"Classified  National  Security 
Information,"  and  Executive  Order  No. 
12968.  entitled  "Access  to  Classified 
Information."  by  completely  revising 
and  updating  the  Department  of 
Justice's  classified  national  security 
information  and  access  regulations. 
DATE:  This  rule  will  become  effective 
August  11,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

D.  lerry  Rubino,  Director.  Security  and 
Emergency  Planning  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530. 
Telephone:  202-514-2094  (This  is  not  a 
toll-free  number). 
SUPPt.EMENTARY  INFORMATION:  The 
President  issued  Executive  Orders.  No. 
12958  and  12968  to  update  and  revise 
the  standards  and  process  for 
classification  and  declassification  of, 
and  access  to,  national  security 
information.  This  rule  implements  these 
Presidential  directives  and  completely 
revises  part  17  in  accordance  with  Uie 
Administration's  priorities  for 
regulatory  reform  and  reinvention  of 
government.  The  revised  rule 
substantially  shortens  and  simplifies  the 
material  contained  in  part  17,  focusing 
on  those  matters  that  affect  the  general 
public  and  that  should  be  published  as 
a  formal  rule.  The  revised  rule  delegates 
to  the  Assistant  Attorney  General  for 
Administration  responsibility  for 
developing  the  vast  majority  of 
information  and  internal  operating 
instructions  on  classified  information 
and  access.  This  rule  has  been  reviewed 
by  the  Information  Security  Oversight 
Office  of  the  National  Archives  and 
Records  Administration,  pursuant  to 
Executive  Order  No.  12958,  and  the  rule 
was  published  as  a  proposed  rule  on 
July  12,  1996  at  61  FR  36678.  One 
comment  was  received  during  the 


comment  period,  which  ended 
September  10. 1996. 

The  one  comment  received  on  the 
proposed  rule  came  from  the  Secretary 
of  the  Judicial  Conference  of  the  United 
States  regarding  §  17.46(c).  Section 
17.46(c)  stated  in  part.  Magistrate 
Judges'  eligibility  for  access  to  classified 
information  will  be  based  on  procedures 
approved  by  the  Assistant  Attorney 
General  for  Administration.  The 
Secretary  expressed  concern  that  such 
procedures  might  delay  litigation  and 
impair  the  ability  of  Magistrate  Judges  to 
perform  their  statutory  responsibilities. 

In  response  to  this  concern.  §  17.46(c) 
was  modified  so  that  Magistrate  Judges' 
eligibility  for  access  to  classified 
information  will  be  based  on  procedures 
approved  by  the  Assistant  Attorney 
General  for  Administration,  in 
consultation  with  the  Juridical 
Conference  of  the  United  States. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  No.  12866,  1(b).  Principles  of 
Regulation.  The  Department  of  Justice 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  No.  12866  §  3(f). 
Regulatory  Planning  and  Review. 
Accordingly,  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  pursuant  to  Executive  Order 
No.  12866. 

Regulatory  Flexibility  Act 

The  attorney  General,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)).  has  reviewed  this 
regulation  and  by  approving  it  certifies 
that  this  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  has  no  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment  in 
accordance  with  Executive  Order  No. 
12612. 

List  of  Subjects  in  28  CFR  Fart  17 

Classified  information.  Foreign 
relations. 

For  the  reasons  set  forth  in  the 
preamble,  part  17  of  title  28  of  the  Code 
of  Federal  Regulations  is  revised  to  read 
as  follows: 

PART  17— CLASSIFIED  NATIONAL 
SECURITY  INFORMATION  AND 
ACCESS  TO  CLASSIFIED 
INFORMATION 

o6C. 

17.1  Purpose. 

17.2  Scope. 

17.3  Definitions. 


Subpart  A — Administration 

17.11  Authority  of  the  Assistant  Attorney 
General  for  Administration. 

17.12  Component  head  responsibilities. 

17.13  Office  of  Intelligence  Policy  and 
Review  responsibilities;  interpretation  of 
Executive  Orders. 

17.14  Department  Review  Committee. 

17.15  Access  Review  Committee. 

17.16  Violations  of  classified  information 
requirements. 

17.17  Judicial  proceedings. 

17.18  Prepublication  review. 

Subpart  B — Classified  Information 

17.21  Classification  and  declassification 
authority. 

17.22  Classification  of  information; 
limitations. 

17.23  Emergency  classification  requests. 

17.24  Duration  of  classification. 

17.25  Identification  and  markings. 

17.26  Derivative  classification. 

17.27  Delcassification  and  downgrading. 

17.28  Automatic  declassification. 

17.29  Documents  of  permanent  historical 
value. 

17.30  Classification  challenges. 

17.31  Mandatory  review  for  declassification 
requests. 

17.32  Notification  of  classification  changes. 

Subpart  C — Access  to  Classified  Information 

17.41  Access  to  classified  information. 

17.42  Positions  requiring  financial 
disclosure. 

17.43  Reinvestigation  requirements. 

17.44  Access  eligibility. 

17.45  Need-to-know. 

17.46  Access  by  persons  outside  the 
Executive  Branch. 

17.47  Denial  or  revocation  of  eligibility  for 
access  to  classified  information. 

Authority:  28  U.S.C.  501,  509,  510,  515- 
519:  5  U.S.C.  301;  E.O.  12958,  60  FR  7977; 
3  CFR.  1995  Comp.,  p.  333  19825:  E.O. 
12968,  60  FR  40245,  3  CFR,  1995  Comp.,  p. 
391;  32  CFR  part  2001. 

§17.1    Purpose. 

The  purpose  of  this  part  is  to  ensure 
that  information  within  the  Department 
of  Justice  (the  "Department")  relating  to 
the  national  security  is  classified, 
protected,  and  declassified  pursuant  to 
the  provisions  of  Executive  Orders 
12958  (3  CFR.  1995  Comp.,  p.  333)  and 
12968  (3  CFR,  1995  Comp.,  p.  391)  and 
implementing  directives  from  the 
Information  Security  Oversight  Office  of 
thejvlational  Archives  and  Records 
Administration  ("ISOO").  Executive 
Orders  12958  and  12968  made 
numerous  substantive  changes  in  the 
system  of  classification,  declassification, 
and  downgrading  of  classified  National 
Security  Information  and  the  criteria  for 
access  to  this  information.  Accordingly, 
this  part  is  a  revision  of  the 
Department's  classified  information 
security  rules. 

(a)  Subpart  A  of  this  part  prescribes 
the  implementation  of  Executive  Orders 
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12958  and  12968  within  the  Department 
through  the  Assistant  Attorney  General 
for  Administration,  as  the  senior 
responsible  agency  official.  Subpart  A  of 
this  part  also  provides  for  certain 
relationships  within  the  Department 
between  the  Assistant  Attorney  General 
for  Administration,  other  component 
heads,  and  the  Office  of  Intelligence 
Policy  and  Review. 

(b)  Subpart  B  of  this  part  prescribes  an 
orderly  and  progressive  system  for 
ensuring  that  every  necessary  safeguard 
and  procedure  is  in  place  to  assure  that 
information  is  properly  classified  and 
that  classified  information  is  protected 
from  unauthorized  disclosure.  Subpart 
B  of  this  part  requires  original 
classification  authorities  to  make 
classification  decisions  based  on 
specific  criteria;  provides  that  most 
newly  created  classified  information  be 
considered  for  declassification  after  10 
years;  provides  that  historically  valuable 
information  that  is  more  than  25  years 
old  (including  information  classified 
under  prior  Executive  Orders)  be 
automatically  declassified,  with 
appropriate  exceptions;  and  establishes 
procedures  for  authorized  holders  of 
classified  information  to  challenge  the 
classification  of  information. 

(c)  Subpart  C  of  this  part  establishes 
substantive  standards  and  procedures 
for  granting,  denying,  and  revoking,  and 
for  appealing  decisions  to  deny  access 
to  classified  information  with  an  * 
emphasis  on  ensuring  the  consistent, 
cost-effective,  and  efficient  protection  of 
classified  information.  Subpart  C  of  this 
part  provides  a  process  that  is  fair  and 
equitable  to  those  with  whom  classified 
information  is  entrusted  and,  at  the 
same  time,  assures  the  security  of  the 
classified  information. 

§17.2    Scope. 

(a)  All  employees,  contractors, 
grantees,  and  others  granted  access  to 
classified  information  by  the 
Department  are  governed  by  this  part, 
and  by  the  standards  in  Executive  Order 
12958,  Executive  Order  12968,  and 
directives  promulgated  under  those 
Executive  Orders.  If  any  portion  of  this 
part  conflicts  with  any  portion  of 
Executive  Order  12958,  Executive  Order 
12968,  or  any  successor  Executive 
Order,  the  Executive  Order  shall  apply. 
This  part  supersedes  the  former  rule  and 
any  Department  internal  operating 
policy  or  directive  that  conflicts  with 
any  portion  of  this  part. 

(b)  This  part  applies  to  non-contractor 
personnel  outside  of  the  Executive 
Branch  and  to  contractor  personnel  or 
employees  who  are  entrusted  with 
classified  national  security  information 
originated  within  or  in  the  custody  of 


the  Department.  This  part  does  not 
affect  the  operation  of  the  Department's 
participation  in  the  National  Industrial 
Security  Program  under  Executive  Order 
12829  (3  CFR.  1993  Comp.,  p.  570). 

(c)  This  part  is  independent  of  and 
does  not  affect  any  classification 
procedures  or  requirements  of  the 
Atomic  Energy  Act  of  1954.  as  amended 
(42  use.  2011  etseq). 

(d)  This  part  does  not,  and  is  not 
intended  to,  create  any  right  to  judicial 
review,  or  any  other  right  or  t>enefit  or 
trust  responsibility,  substantive  or 
procedural,  enforceable  by  a  party 
against  the  United  States,  its  agencies  or 
instrumentalities,  its  officers  or 
employees,  or  any  other  person.  This 
part  creates  limited  rights  to 
administrative  review  of  decisions 
pursuant  to  §§  17.30.  17.31,  and  17.47. 
This  part  does  not.  and  is  not  intended 
to,  create  any  right  to  judicial  review  of 
administrative  action  under  §§  17.14. 
17.15.  17.18,  17.27.  17.30. 17.31  and 
17.50. 

§17.3    Definitions. 

The  terms  defined  or  used  in 
Executive  Order  12958  and  Executive 
Order  12968,  and  the  implementing 
directives  in  32  CFR  2001,  are 
applicable  to  this  part. 

Subpart  A — Administration 

§17.11    Authority  of  ttw  Assistant  Attorney 
General  for  Administration. 

(a)  The  Assistant  Attorney  General  for 
Administration  is  designated  as  the 
senior  agency  official  as  required  by 

§  5.6(c)  of  Executive  Order  12958,  and 
§  6.1(a)  of  Executive  Order  12968  and. 
except  as  specifically  provided 
elsewhere  in  this  part,  is  authorized  to 
administer  the  Department's  national 
security  information  program  pursuant 
to  Executive  Order  12958.  The  Assistant 
Attorney  General  for  Administration 
shall  appoint  a  Department  Security 
Officer  and  may  delegate  to  the 
Department  Security  Officer  those 
functions  under  Executive  Orders  12958 
and  12968  that  may  be  delegated  by  the 
senior  agency  official.  The  Department 
Security  Officer  may  redelegate  such 
functions  when  necessary  to  effectively 
implement  this  part. 

(b)  The  Assistant  Attorney  General  for 
Administration  shall,  among  other 
actions: 

(1)  Oversee  and  administer  the 
Department's  program  established  under 
Executive  Order  No.  12958; 

(2)  Establish  and  maintain 
Department-wide  security  education 
and  training  programs; 

(3)  Establish  and  maintain  an  ongoing 
self-inspection  program  including  the 


periodic  review  and  assessment  of  the 
Department's  classified  product; 

14)  Establish  procedures  to  prevent 
unnecessary  access  to  classified 
information,  including  procedures  that: 

(i)  Require  that  a  need  for  access  to 
classified  information  is  established 
before  initiating  administrative 
procedures  to  grant  access;  and 

(ii)  Ensure  that  the  number  of  persons 
granted  access  to  classified  information 
is  limited  to  the  minimum  necessary  for 
operational  and  security  requirements 
and  needs; 

(5)  Develop  special  contingency  plans 
for  the  safeguarding  of  classified 
information  used  in  or  near  hostile  or 
potentially  hostile  areas; 

(6)  Assure  that  the  performance 
contract  or  other  system  used  to  rate 
personnel  performance  includes  the 
management  of  classified  information  as 
a  critical  element  or  item  to  be 
evaluated  in  the  rating  of; 

(i)  Original  classification  authorities; 

(ii)  Security  managers  or  security 
specialists;  and 

(iii)  All  other  persormel  whose  duties 
significantly  involve  the  creation  or 
handling  of  classified  information; 

(7)  Account  for  the  costs  associated 
with  implementing  this  part  and  report 
the  cost  to  the  Director  of  the  ISOO; 

(8)  Assign  in  a  prompt  manner 
personnel  to  respond  to  any  request, 
appeal,  challenge,  complaint,  or 
suggestion  concerning  Executive  Order 
12958  that  pertains  to  classified 
information  that  originated  in  a 
component  of  the  Depeulment  that  no 
longer  exists  and  for  which  there  is  no 
clear  successor  in  function; 

(9)  Cooperate,  under  the  guidance  of 
the  Security  Policy  Board,  with  other 
agencies  to  achieve  practical,  consistent, 
and  effective  adjudicative  training  and 
guidelines; 

(10)  Conduct  periodic  evaluations  of 
the  Department's  implementation  and 
administration  of  Executive  Orders 
12958  and  12968; 

(11)  Establish  a  plan  for  compliance 
with  the  automatic  declassification 
provisions  of  Executive  Order  1 2958 
and  oversee  the  implementation  of  that 
plan:  and 

(12)  Maintain  a  list  of  specific  files 
series  of  records  exempted  from 
automatic  declassification  by  the 
Attorney  General  pursuant  to  section 
3.4(c)  of  Executive  Order  12958. 

(c)  The  Department  Security  Officer 
may  grant,  deny,  suspend,  or  revoke 
employee  access  to  classified 
information  pursuant  to  and  in 
accordance  with  Executive  Order  12968. 
The  Department  Security  Officer  may 
delegate  the  authority  under  this 
paragraph  to  qualified  Security 
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Programs  Managers  when  the 
operational  need  justifies  the  delegation 
and  when  the  Department  Security 
Officer  is  assured  that  such  officials  will 
apply  all  access  criteria  in  a  uniform 
and  correct  manner  in  accord  with  the 
provisions  of  Executive  Order  12968 
and  subpart  C  of  this  part.  The  fact  that 
a  delegation  has  been  made  pursuant  to 
this  section  does  not  waive  the 
Department  Security  Officer's  authority 
to  make  any  determinations  that  have 
been  delegated. 

(d)  The  Department  Security  Officer 
shall  maintain  a  current  list  of  all 
officials  authorized  pursuant  to  this  part 
to  originally  classify  or  declassify 
documents. 

(e)  The  Department  Security  Officer 
shall  promulgate  criteria  and  security 
requirements  for  the  marking  and 
safeguarding  of  information, 
transportation  and  transfer  of 
information,  preparation  of 
classification  guides,  reporting  of 
communications  related  to  national 
security  by  persons  granted  access  to 
classified  information,  reporting  of 
information  that  raises  doubts  as  to 
whether  another  employee's  continued 
eligibility  for  access  to  classified 
information  is  clearly  consistent  with 
the  national  security,  and  other  matters 
necessary  to  the  administration  of  the 
Executive  Orders,  the  implementing 
regulations  of  the  ISOO,  and  this  part. 

§  17.12    Component  head  responsibilities. 

The  head  of  each  component  shall 
appoint  and  oversee  a  Security 
Programs  Manager  to  implement  this 
regulation.  The  Security  Programs 
Managers  shall: 

(a)  Observe,  enforce,  and  implement 
security  regulations  or  procedures 
pertaining  to  the  classification, 
declassification,  safeguarding,  handling, 
and  storage  of  classified  national 
security  information; 

fb)  Report  violations  of  the  provisions 
of  this  regulation  to  the  Department 
Seciuity  Officer; 

(c)  Ensure  that  all  employees  acquire 
adequate  security  education  and 
training  as  required  by  the  provisions  of 
the  Department  security  regulations  and 
procedures  for  classified  information; 

(d)  Continuously  review  the 
requirements  for  personnel  access  to 
classified  information  as  a  part  of  the 
continuous  need-to-know  evaluation, 
and  initiate  action  to  administratively 
withdraw  or  reduce  the  level  of  access 
authorized,  as  appropriate:  and 

(e)  Cooperate  fully  with  any  request 
from  the  Department  Security  Officer  for 
assistance  in  the  implementation  of  this 
part. 


§  17.13  Office  of  Intelligence  Policy  and 
Review  responsibilities;  interpretation  of 
Executive  Orders. 

(a)  The  Counsel  for  Intelligence  Policy 
shall  represent  the  Attorney  General  at 
interagency  meetings  on  matters  of 
general  interest  concerning  national 
security  information. 

(b)  Tne  Counsel  for  Intelligence  Policy 
shall  provide  advice  and  interpretation 
on  any  issues  that  arise  under  Executive 
Orders  12958  and  12968  and  shall  refer 
such  questions  to  the  Office  of  Legal 
Counsel,  as  appropriate. 

(c)  Any  request  Tor  interpretation  of 
Executive  Order  12958  or  Executive 
Order  12968,  pursuant  to  section  6.1fb) 
of  Executive  Order  12958,  and  section 
7.2(b)  of  Executive  Order  12968,  shall  be 
referred  to  the  Counsel  for  Intelligence 
Policy,  who  shall  refer  such  questions  to 
the  Office  of  Legal  Counsel,  as 
appropriate. 

§  1 7. 1 4    Department  Review  Committee. 

(a)  The  Department  Review 
Committee  (DRC)  is  established  to: 

(1)  Resolve  all  issues,  except  those 
related  to  the  compromise  of  classified 
information,  that  concern  the 
implementation  and  administration  of 
Executive  Order  12958,  implementing 
directives  from  the  ISOO,  and  subpart  B 
of  this  part,  including  those  issues 
concerning  over-classification,  failure  to 
declassify,  classification  challenges,  and 
delays  in  declassification  not  otherwise 
resolved; 

(2)  Review  all  appeals  from  denials  of 
requests  for  records  made  under  section 
3.6  of  Executive  Order  12958  and  the 
Freedom  of  Information  Act  (5  U.S.C. 
552),  when  the  proposed  denial  is  based 
on  their  continued  classification  under 
Executive  Order  12958; 

(3)  Reconmiend  to  the  Attorney 
General  appropriate  administrative 
sanctions  to  correct  the  abuse  or 
violation  of  any  provision  of  Executive 
Order  12958,  the  implementing 
directives  or  subpart  B  of  this  part, 
except  as  it  relates  to  the  compromise  of 
classified  national  security  information: 
and 

(4)  Review,  on  appeal,  challenges  to 
classification  actions  and  mandatory 
review  requests. 

(b)(1)  The  DRC  shall  consist  of  a 
senior  representative  designated  by  the: 

(i)  Deputy  Attorney  General; 

(ii)  Assistant  Attorney  General,  Office 
of  Legal  Coimsel; 

(iii)  Assistant  Attorney  General, 
Criminal  Division; 

(iv)  Assistant  Attorney  General,  Civil 
Division; 

(v)  Assistant  Attorney  General  for 
Administration; 

(vi)  Director,  Federal  Bureau  of 
Investigation:  and 


(vii)  Counsel  for  Intelligence  Policy. 

(2)  Each  such  official  shall  also 
designate  in  writing  an  alternate  to  serve 
in  the  absence  of  his  or  her 
representative.  Four  representatives 
shall  constitute  a  quorum  of  the  DRC. 
The  Attorney  General  shall  designate 
the  Chairman  of  the  DRC  from  among  its 
members. 

(c)  The  Office  of  Information  and 
Privacy  (OIP)  shall  provide  the 
necessary  administrative  staff  support 
for  the  DRC. 

§  1 7.1 5    Access  Review  Committee. 

(a)  The  Access  Review  Committee 
(ARC)  is  hereby  established  to  review  all 
appeals  from  denials  or  revocations  of 
eligibility  for  access  to  classified 
information  under  Executive  Order 
12968.  Unless  the  Attorney  General 
requests  recommendations  from  the 
ARC  and  personally  exercises  appeal 
authority,  the  ARC's  decisions  shall  be 
final. 

(b)  The  ARC  shall  consist  of  the 
Deputy  Attorney  General  or  a  designee, 
the  Counsel  for  Intelligence  Policy  or  a 
designee,  and  the  Assistant  Attorney 
General  for  Administration  or  a 
designee.  Designations  must  be 
approved  by  the  Attorney  General. 

(c)  The  Department  Security  Officer 
shall  provide  the  necessary 
administrative  staff  support  for  the  ARC. 

S  17.1 6    Violations  of  classified  Infomtation 
requirements. 

(a)  Any  person  who  suspects  or  has 
knowledge  of  a  violation  of  this  part, 
including  the  known  or  suspected  loss 
or  compromise  of  national  security 
information,  shall  promptly  report  and 
confirm  in  writing  the  circumstances  to 
the  Department  Security  Officer.  Any 
person  who  makes  such  a  report  to  the 
Department  Security  Officer  shall 
promptly  furnish  a  copy  of  such  report: 

(1)  If  tne  suspected  violation  involves 
a  Department  attorney  (including  an 
Assistant  United  States  Attorney  or 
Special  Assistant  United  States 
Attorney)  while  engaged  in  litigation, 
grand  jury  proceedings,  or  giving  legal 
advice,  or  a  law  enforcement  officer 
assisting  an  attorney  engaged  in  such 
activity,  to  the  Office  of  Professional 
Responsibility; 

(2)  If  the  suspected  violation  involves 
an  employee  of  the  Federal  Bureau  of 
Investigation  (FBI)  or  the  Drug 
Enforcement  Administration,  other  than 
a  law  enforcement  officer  in  paragraph 
(a)(1)  of  this  section,  to  the  Office  of 
Professional  Responsibility  in  that 
component;  or 

(3)  In  any  other  circumstance,  to  the 
Office  of  the  Inspector  General. 

(b)  Department  employees, 
contractors,  grantees,  or  consultants 
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may  be  reprimanded,  suspended 
without  pay,  terminated  from 
classification  authority,  suspended  from 
or  denied  access  to  classified 
information,  or  subject  to  other 
sanctions  in  accordance  with  applicable 
law  and  Department  regulation  if  they: 

(1)  Knowingly,  willfully,  or 
negligently  disclose  to  unauthorized 
persons  information  classified  under 
Executive  Order  12958  or  predecessor 
orders; 

(2)  Knowingly,  willfully,  or 
negligently  classify  or  continue  the 
classification  of  information  in  violation 
of  Executive  Order  12958  or  its 
implementing  directives;  or 

(3)  Knowingly,  willfully,  or 
negligently  violate  any  other  provision 
of  Executive  Order  12958,  or  knowingly 
and  wilfully  grant  eligibility  for,  or 
allow  access  to,  classified  information 
in  violation  of  Executive  Order  12968, 
or  its  implementing  directives,  this  part, 
or  security  requirements  promulgated 
by  the  Department  Security  Officer. 

§  1 7. 1 7    Judicial  proceedings. 

(a)(1)  Any  Department  official  or 
organization  receiving  an  order  or 
subpoena  from  a  federal  or  state  court  to 
produce  classified  information,  required 
to  submit  classified  information  for 
official  Department  litigative  purposes, 
or  receiving  classified  information  bora 
another  organization  for  production  of 
such  in  litigation,  shall  immediately 
determine  from  the  agency  originating 
the  classified  information  whether  the 
information  can  be  declassified.  If 
declassification  is  not  possible,  the 
Department  official  or  organization  and 
the  assigned  Department  attorney  in  the 
case  shall  take  all  appropriate  action  to 
protect  such  information  pursuant  to  the 
provisions  of  this  section. 

(2)  If  a  determination  is  made  to 
produce  classified  information  in  a 
judicial  proceeding  in  any  manner,  the 
assigned  Department  attorney  shall  take 
all  steps  necessary  to  ensure  the 
cooperation  of  the  court  and,  where 
appropriate,  opposing  counsel  in 
safeguarding  and  retrieving  the 
information  pursuant  to  the  provisions 
of  this  regulation. 

(b)  The  Classified  Information 
Procedures  Act  (CIPA),  Pub.  L.  96-456, 
94  Stat.  2025,  18  U.S.C.  App.,  and  the 
"Security  Procedures  Established 
Pursuant  to  Pub.  L.  96-456,  94  Stat. 
2025,  by  the  Chief  Justice  of  the  United 
States  for  the  Protection  of  Classified 
Information"  may  be  used  in  Federal 
criminal  cases  involving  classified 
information.  (Available  from  the 
Security  and  Emergency  Plaiuiing  Staff, 
Justice  Management  Division, 


Department  of  Justice,  Washington,  DC 
20530.) 

(c)  In  judicial  proceedings  other  than 
Federal  criminal  cases  where  CIPA  is 
used,  the  Department,  through  its 
attorneys,  shall  seek  appropriate 
security  safeguards  to  protect  classified 
information  from  unauthorized 
disclosure,  including,  but  not  limited  to. 
consideration  of  the  following: 

(1)  A  determination  by  the  court  of 
the  relevance  and  materiality  of  the 
classified  information  in  question; 

(2)  An  order  that  classified 
information  shall  not  be  disclosed  or 
introduced  into  evidence  at  a 
proceeding  without  the  prior  approval 
of  either  the  originating  agency,  the 
Attorney  General,  or  the  President; 

(3)  A  limitation  on  attendance  at  any 
proceeding  where  classified  information 
is  to  be  disclosed  to  those  persons  with 
appropriate  authorization  to  access 
classified  information  whose  duties 
require  knowledge  or  possession  of  the 
classified  information  to  be  disclosed; 

(4)  A  court  facility  that  provides 
appropriate  safeguarding  for  the 
classified  information  as  determined  by 
the  Department  Security  Officer; 

(5)  Dissemination  and  accountability 
controls  for  all  classified  information 
offered  for  identification  or  introduced 
into  evidence  at  such  proceedings; 

(6)  Appropriate  marldng  to  indicate 
classified  portions  of  any  and  any  the 
maintenance  of  any  classified  under 
seal; 

(7)  Handling  and  storage  of  all 
classified  information  including 
classified  portions  of  any  transcript  in  a 
manner  consistent  with  the  provisions 
of  this  regulation  and  E>epartment 
implementing  directives; 

(8)  Return  at  the  conclusion  of  the 
proceeding  of  all  classified  information 
to  the  Department  or  the  originating 
agency,  or  placing  the  classified 
information  under  court  seal; 

(9)  Retrieval  by  Department 
employees  of  appropriate  notes,  drafts, 
or  any  other  documents  generated 
during  the  course  of  the  proceedings 
that  contain  classified  information  and 
immediate  transfer  to  the  Department 
for  safeguarding  and  destruction  as 
appropriate;  and 

(10)  Full  and  complete  advice  to  all 
persons  to  whom  classified  information 
is  disclosed  during  such  proceedings  as 
to  the  classification  level  of  such 
information,  all  pertinent  safeguarding 
and  storage  requirements,  and  their 
liability  in  the  event  of  unauthorized 
disclosure. 

(d)  Access  to  classified  information  by 
individuals  involved  in  judicial 
proceedings  other  than  employees  of  the 
Department  is  governed  by  §  17.46(c). 


§  1 7. 1 8    Prepubiication  review. 

(a)  All  individuals  with  authorized 
access  to  Sensitive  Compartmented 
Information  shall  be  required  to  sign 
nondisclosure  agreements  containing  a 
provision  for  prepubiication  review  to 
assure  deletion  of  Sensitive 
Compartmented  Information  and  other 
classified  information.  Sensitive 
Compartmented  Information  is 
information  that  not  only  is  classified 
for  national  security  reasons  as  Top 
Secret,  Secret,  or  Confidential,  but  also 
is  subject  to  special  access  and  handling 
requirements  because  it  involves  or 
derives  from  particularly  sensitive 
intelligence  sources  and  methods.  The 
prepubiication  review  provision  will 
require  Department  of  Justice  employees 
and  other  individuals  who  are 
authorized  to  have  access  to  Sensitive 
Compartmented  Information  to  submit 
certain  material,  described  further  in  the 
agreement,  to  the  Department  prior  to  its 
publication  to  provide  an  opportunity 
for  determining  whether  an 
unauthorized  disclosiu*  of  Sensitive 
Compartmented  Information  or  other 
classified  information  would  occur  as  a 
consequence  of  it  publication. 

(b)  Persons  subject  to  these 
requirements  are  invited  to  discuss  their 
plans  for  public  disclosures  of 
information  that  may  be  subject  to  these 
obligations  with  authorized  Department 
representatives  at  an  early  stage,  or  as 
soon  as  circumstances  indicate  these 
policies  must  be  considered.  Except  as 
provided  in  paragraph  (j)  of  this  section 
for  FBI  personnel,  all  questions 
concerning  these  obligations  should  be 
addressed  to  the  Counsel  for 
Intelligence  Policy,  Department  of 
Justice,  10th  &  Constitution  Avenue, 
NW..  Washington,  DC  20530.  The 
official  views  of  the  Department  on 
whether  specific  materials  require 
prepubiication  review  may  be  expressed 
only  by  the  Counsel  for  Intelligence 
Policy  and  persons  should  not  act  in 
reliance  upon  the  views  of  other 
Department  personnel. 

(c)  Prepubiication  review  is  required 
only  as  expressly  provided  for  in  a 
nondisclosure  agreement.  However,  all 
persons  who  have  had  access  to 
classified  information  have  an 
obligation  to  avoid  unauthorized 
disclosures  of  such  information. 
Therefore,  persons  who  have  such 
access  but  are  not  otherwise  required  to 
submit  to  prepubiication  review  under 
the  terms  of  an  employment  or  other 
nondisclosure  agreement  are 
encouraged  to  submit  material  for 
prepubiication  review  voluntarily  if 
they  believe  that  such  materia)  may 
contain  classified  information. 
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(d)  The  nature  and  extent  of  the 
material  that  is  required  to  be  submitted 
for  prepublication  review  under 
nondisclosure  agreements  is  expressly 
provided  for  in  those  agreements.  It 
should  be  clear,  however,  that  such 
requirements  do  not  extend  to  any 
materials  that  exclusively  contain 
information  lawfully  obtained  at  a  Ume 
when  the  author  has  no  employment, 
contract,  or  other  relationship  with  the 
United  States  Government  or  that 
contain  information  exclusively 
acquired  outside  the  scope  of 
employment. 

(e)  A  person's  obligation  to  submit 
material  for  prepublication  review 
remains  identical  whether  such  person 
prepares  the  materials  or  causes  or 
assists  another  person  (such  as  a  ghost 
writer,  spouse,  friend,  or  editor)  in 
preparing  the  material.  Material  covered 
by  a  nondisclosure  agreement  requiring 
prepublication  review  must  be 
submitted  prior  to  discussing  it  with  or 
showing  it  to  a  publisher,  co-author,  or 
any  other  person  who  is  not  authorized 
to  have  access  to  it.  In  this  regard,  it 
should  be  noted  that  a'failure  to  submit 
such  material  for  prepublication  review 
constitutes  a  breach  of  the  obligation 
and  exposes  the  author  to  remedial 
action  even  in  cases  where  the 
published  material  does  not  actually 
contain  Sensitive  Compartmented 
Information  or  classified  informadon. 
See  Snepp  v.  United  States,  444  U.S. 
507  (1980). 

(f)  The  requirement  to  submit  material 
for  prepublication  review  is  not  limited 
to  any  particular  type  of  material  or 
disclosure  or  methods  of  production. 
Written  materials  include  not  only  book 
manuscripts  but  all  other  forms  of 
written  materials  intended  for  public 
disclosure,  such  as  (but  not  limited  to) 
newspaper  columns,  magazine  articles, 
letters  to  the  editor,  book  reviews, 
pamphlets,  scholarly  papers,  and 
Actional  material. 

(g)  Oral  statements  are  also  within  the 
scope  of  a  prepublication  review 
requirement  when  based  upon  written 
materials,  such  as  an  outline  of  the 
statements  to  be  made.  There  is  no 
requirement  to  prepare  written  materials 
for  review,  however,  unless  there  is 
reason  to  believe  in  advance  that  oral 
statements  may  contain  Sensitive 
Compartmented  Information  or  other 
information  required  to  be  submitted  for 
review  under  the  terms  of  the         * 
nondisclosure  agreement.  Thus,  a 
person  may  participate  in  an  oral 
presentation  where  there  is  no 
opportunity  for  prior  preparation  (e.g., 
news  interview,  panel  discussion) 
without  violating  the  provisions  of  this 
paragraph. 


(h)  Material  submitted  for 
republication  review  will  be  reviewed 
solely  for  the  purpose  of  identifying  and 
preventing  the  disclosure  of  Sensitive 
Compartmented  Information  and  other 
classified  information.  This  review  will 
be  conducted  in  an  impartial  maimer 
without  regard  to  whether  the  material 
is  critical  of  or  favorable  to  the 
Department.  No  effort  will  be  made  to 
delete  embarrassing  or  critical 
statements  that  are  unclassified. 
Materials  submitted  for  review  will  be 
disseminated  to  other  persons  or 
agencies  only  to  the  extent  necessary  to 
identify  classified  information. 

(i)  Tne  Counsel  for  Intelligence  Policy 
(or,  in  the  case  of  FBI  employees,  the 
FBI's  Office  of  Congressional  and  Public 
Affairs)  will  respond  substantively  to 
prepublication  review  requests  within 
30  working  days  of  receipt  of  the 
submission.  Priority  shall  be  given  to 
reviewing  speeches,  newspaper  articles, 
and  other  materials  that  the  author  seeks 
to  publish  on  an  expedited  basis.  The 
Counsel's  decisions  may  be  appealed  to 
the  Deputy  Attorney  General,  who  will 
process  appeals  within  15  days  of 
receipt  of  the  appeal.  The  Deputy 
Attorney  General's  decision  is  final  and 
not  subject  to  further  administradve 
appeal.  Persons  who  are  dissatisfied 
with  the  final  administrative  decision 
may  obtain  judicial  review  either  by 
filing  an  action  for  declaratory  relief  or 
giving  the  Department  notice  of  their 
intention  to  proceed  despite  the 
Department's  request  for  deletions  of 
classified  information,  and  a  reasonable 
opportunity  (30  working  days)  to  file  a 
civil  action  seeking  a  court  order 
prohibiting  disclosiue.  Employees  and 
other  affected  individuals  remain 
obligated  not  to  disclose  or  publish 
information  determined  by  the 
Government  to  be  classified  until  any 
civil  action  is  resolved. 

(j)  The  obligations  of  Department  of 
Justice  employees  described  in  this 
subpart  apply  with  equal  force  to 
employees  of  the  FBI  with  following 
exceptions  and  provisos: 

(1)  Nothing  in  this  subpart  shall 
supersede  or  alter  obligations  assumed 
under  the  basic  FBI  employment 
agreement. 

(2)  FBI  employees  required  to  sign 
nondisclosure  agreements  containing  a 
provision  for  prepublication  review 
pursuant  to  this  subpart  shall  submit 
materials  for  review  to  the  Assistant 
Director,  Office  of  Congressional  and 
Public  A^irs.  Such  individuals  shall 
also  submit  questions  as  to  whether 
specific  materials  require  prepublication 
review  under  such  agreements  to  that 
Office  for  resolution.  Where  such 
questions  raise  policy  questions  or 


concern  significant  issues  of 
interpretation  under  such  an  agreement, 
the  Assistant  Director,  Office  of 
Congressional  and  Public  Affairs,  shall 
consult  with  the  Counsel  for 
Intelligence  Policy  prior  to  responding 
to  the  inquiry. 

(3)  Decisions  of  the  Assistant  Director. 
Office  of  Congressional  and  Public 
Affairs,  concerning  the  deletion  of 
classified  information,  may  be  appealed 
to  the  Director,  FBI,  who  will  process 
appeals  within  15  working  days  of 
receipt.  Persons  who  are  dissatisfied 
with  the  Director's  decision  may,  at 
their  option,  appeal  further  to  the 
Deputy  Attorney  General  as  provided  in 
paragraph  (i)  of  this  section.  Judicial 
review,  as  set  forth  in  that  paragraph,  is 
available  following  final  agency  action 
in  the  form  of  a  decision  by  the  Director 
or,  if  the  appeal  process  in  paragraph  (i) 
of  this  section  is  pursued,  the  Deputy 
Attorney  General. 

Subpart  B — Classified  Information 

§  17.21    Classification  and  declassification 
authority. 

(a)  Top  Secret  original  classification 
authority  may  only  be  exercised  by  the 
Attorney  General,  the  Assistant 
Attorney  General  for  Administration, 
and  officials  to  whom  such  authority  is 
delegated  in  writing  by  the  Attorney 
General.  No  official  who  is  delegated 
Top  Secret  classification  authority 
pursuant  to  this  paragraph  may 
redelegate  such  authority. 

(b)  The  Assistant  Attorney  General  for 
Administration  may  delegate  original 
Secret  and  Confidential  classification 
authority  to  subordinate  officials 
determined  to  have  frequent  need  to 
exercise  such  authority.  No  official  who 
is  delegated  original  classification 
authority  pursuant  to  this  paragraph 
may  redelegate  such  authority. 

(c)  Officials  authorized  to  classify 
information  at  a  specified  level  are  also 
authorized  to  classify  information  at  a 
lower  level.  In  the  absence  of  an  official 
authorized  to  exercise  classification 
authority  pursuant  to  this  section,  the 
person  designated  to  act  in  lieu  of  such 
official  may  exercise  the  official's 
classification  authority. 

§17.22    Classification  of  intormation; 
limitations. 

(a)  Information  may  be  originally 
classified  only  if  all  of  the  following 
standards  are  met: 

(1)  The  information  is  owned  by, 
produced  by  or  for,  or  is  under  the 
control  of  the  United  States 
Government; 

(2)  The  information  falls  within  one 
or  more  of  the  categories  of  information 
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specified  in  section  1.5  of  Executive 
Order  12958;  and 

(3)  The  classifying  official  determines 
that  the  unauthorized  disclosure  of  the 
information  reasonably  could  be 
expected  to  result  in  damage  to  the 
national  security  and  such  official  is 
able  to  identify  or  describe  the  damage. 

(b)  Information  may  be  classified  as 
Top  Secret,  Secret,  or  Confidential 
according  to  the  standards  established 
in  section  1.3  of  Executive  Order  12958. 
No  other  terms  shall  be  used  to  identify 
United  States  classified  national 
security  information  except  as  otherwise 
provided  by  statute. 

(c)  Information  shall  not  be  classified 
if  there  is  significant  doubt  about  the 
need  to  classify  the  information,  ff  there 
is  significant  doubt  about  the 
appropriate  level  of  classification  with 
respect  to  information  that  is  being 
classified,  it  shall  be  classified  at  the 
lower  classification  of  the  levels 
considered. 

(d)  Information  shall  not  be  classified 
in  order  to  conceal  inefficiency, 
violations  of  law,  or  administrative 
error  to  prevent  embarrassment  to  a 
person,  organization,  or  agency;  to 
restrain  competition;  or  to  prevent  or 
delay  release  of  information  that  does 
not  require  protection  in  the  interest  of 
national  security.  Information  that  has 
been  declassified  and  released  to  the 
public  under  proper  authority  may  not 
be  reclassified. 

(e)  Information  that  has  not 
previously  been  disclosed  to  the  public 
under  proper  authority  may  be 
classified  or  reclassified  after  the 
Etepartment  has  received  a  request  for  it 
under  the  Freedom  of  Information  Act 
(5  U.S.C.  552),  the  Privacy  Act  of  1974 
(5  U.S.C.  552a),  or  the  mandatory  review 
provisions  of  §  17.31.  When  it  is 
necessary  to  classify  or  reclassify  such 
information,  it  shall  be  forwarded  to  the 
Department  Security  Officer  and 
classified  or  reclassified  only  at  the 
direction  of  the  Attorney  General,  the 
Deputy  Attorney  General,  or  the 
Assistant  Attorney  General  for 
Administration. 

(f)  Compilations  of  items  of 
information  that  are  individually 
unclassified  may  be  classified  if  the 
compiled  information  reveals  an 
additional  association  or  relationship 
that  meets  the  standards  for 
classification  imder  Executive  Order 
12958  and  that  is  not  otherwise  revealed 
in  the  individual  items  of  information. 

S 1 7.23    Emergency  classification  requests. 

(a)  Whenever  any  employee, 
contractor,  licensee,  certificate  holder, 
or  grantee  of  the  Department  who  does 
not  have  original  classification  authority 


originates  or  develops  information  that 
requires  immediate  classification  and 
safeguarding,  and  no  authorized 
classifier  is  available,  that  person  shall: 

(1)  Safeguard  the  information  in  a 
manner  appropriate  for  its  classification 
level; 

(2)  Apply  the  appropriate  overall 
classification  markings;  and 

(3)  Within  five  working  days,  securely 
transmit  the  information  to  the 
organization  that  has  appropriate 
subject  matter  interest  and  classification 
authority. 

(b)  when  it  is  not  clear  which 
Dep>artment  organization  would  be  the 
appropriate  original  classifier,  the 
information  shall  be  sent  to  the 
Department  Security  Officer  to 
determine  the  appropriate  organization. 

(c)  The  organization  with 
classification  authority  shall  decide 
within  30  days  whether  to  classify 
information. 

§  17.24    Duration  of  classification. 

(a)  At  the  time  of  original 
classification,  original  classification 
authorities  shall  attempt  to  establish  a 
specific  date  or  event  for 
declassification  not  more  than  10  years 
from  the  date  of  the  original  decision 
based  on  the  duration  of  the  national 
security  sensitivity  of  the  information.  U 
the  original  classification  authority 
caimot  determine  an  earlier  specific 
date  or  event  for  declassification,  the 
information  shall  be  marked  for 
declassification  10  years  from  the  date 
of  the  original  decision. 

(b)  At  the  time  of  original 
classification,  an  original  classification 
authority  may  exempt  specific 
information  from  declassification  within 
10  years  in  accordance  with  section 
1.6(d)  of  Executive  Order  12958. 

(c)  An  original  classification  authority 
may  extend  the  duration  of 
classification  or  reclassify  specific 
information  for  successive  periods  not 
to  exceed  10  years  at  a  time  if  such 
action  is  consistent  with  the  standards 
and  procedures  established  under,  and 
subject  to  the  limitations  of.  Executive 
Order  12958. 

§17.25    Identification  and  markings. 

(a)  Classified  information  must  be 
marked  pursuant  to  the  standards  set 
forth  in  section  1.7  of  Executive  Order 
12958;  ISOO  implementing  directives  in 
32  CFR  2001.  subpart  B;  and  internal 
Department  of  Justice  direction 
provided  by  the  Department  Seciuity 
Officer. 

(b)  Foreign  government  information 
shall  be  marked  or  classified  at  a  level 
equivalent  to  that  level  of  classification 


assigned  by  the  originating  foreign 
government. 

(c)  Information  assigned  a  level  of 
classification  under  predecessor 
Executive  Orders  shall  be  considered  as 
classified  at  that  level  of  classification. 

§  1 7.26    Derivative  classification. 

(a)  Persons  need  not  possess  original 
classification  authority  to  derivatively 
classify  information  based  on  source 
documents  or  classification  guides. 

(b)  Persons  who  apply  derivative 
classification  markings  shall  observe 
original  classification  decisions  and 
carry  forward  to  any  newly  created 
documents  the  pertinent  classification 
markings. 

(c)  Intormation  classified  derivatively 
from  other  classified  information  shall 
be  classified  and  marked  in  accordance 
with  the  standards  set  forth  in  sections 
2.1-2.3  of  Executive  Order  12958,  the 
ISOO  implementing  directives  in  32 
CFR  2001.22.  and  internal  Department 
directions  provided  by  the  Department 
Security  Officer. 

§  1 7.27    Declassification  and  downgrading. 

(a)  Classified  information  shall  be 
declassified  as  soon  as  it  no  longer 
meets  the  standards  for  classification. 
Declassification  and  downgrading  is 
governed  by  §  3.1-3.3  of  Executive 
Order  12958.  implementing  ISOO 
directives  at  32  CFR  2001,  subpart  E, 
and  applicable  internal  E)epartment  of 
Justice  direction  provided  by  the 
Department  Security  Officer. 

(h)  Information  shall  be  declassified 
or  downgraded  by  the  official  who 
authorized  the  original  classification  if 
that  official  is  still  serving  in  the  same 
position,  the  originator's  successor,  or  a 
supervisory  official  of  either,  or  by 
officials  delegated  such  authority  in 
writing  by  the  Attorney  General  or  the 
Assistant  Attorney  General  for 
Administration. 

(c)  It  is  presumed  that  information 
that  continues  to  meet  the  classification 
requirements  under  Executive  Order 
12958  requires  continued  protection.  In 
some  exceptional  cases  during 
declassification  reviews,  the  need  to 
protect  classified  information  may  be 
outweighed  by  the  public  interest  in 
disclosure  of  the  information,  and  in 
these  cases  the  information  should  be 
declassified.  If  it  appears  that  the  public 
interest  in  disclosure  of  the  information 
may  outweigh  the  need  to  protect  the 
information,  the  declassification 
reviewing  official  shall  refer  the  case 
with  a  recommendation  for  decision  to 
the  DRC.  The  DRC  shall  review  the  case 
and  make  a  recommendation  to  the 
Attorney  General  on  whether  the  public 
interest  in  disclosure  outweighs  the 
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damage  to  national  security  that  might 
reasonably  be  expected  from  disclosure. 
The  Attorney  General  shall  decide 
whether  to  declassify  the  information. 
The  decision  of  the  Attorney  General 
shall  be  final.  This  provision  does  not 
amplify  or  modify  the  substantive 
criteria  or  procedures  for  classification 
or  create  any  substantive  or  procedural 
rights  subject  to  judicial  review. 

(d)  Each  component  shall  develop 
schedules  for  declassification  of  records 
in  the  National  Archives.  The 
Department  shall  cooperate  with  the 
National  Archives  and  Records 
Administration  and  the  Presidential 
Libraries  to  ensure  that  declassification 
is  accomplished  in  a  timely  manner. 

§17.28    Automatic  declassification. 

(a)  Subject  to  paragraph  (b)  of  this 
section,  all  classified  information 
contained  in  records  that  are  more  than 
25  years  old  that  have  been  determined 
to  have  permanent  historical  value  shall 
be  declassified  automatically  on  April 
17,  2000.  Subsequently,  all  classified 
information  in  such  records  shall  be 
automatically  declassified  not  later  than 
25  years  after  the  date  of  its  original 
classification  with  the  exception  of 
specific  information  exempt  from 
automatic  declassification  pursuant  to 
section  3.4  (b)  and  (d)  of  Executive 
Order  12958. 

(b)  At  least  220  days  before 
information  is  declassified 
automatically  under  this  section,  the 
respective  component  head  shall  notify 
the  Assistant  Attorney  General  for 
Administration  through  the  Department 
Security  Officer  of  any  specific 
information  they  propose  to  exempt 
from  automatic  declassification.  The 
notification  shall  include: 

(1)  A  description  of  the  information; 

(2)  An  explanation  of  why  the 
information  is  exempt  from  automatic 
declassification  and  must  remain 
classified  for  a  longer  period  of  time; 
and 

(3)  A  specific  date  or  event  for 
declassification  of  the  information 
whenever  the  information  exempted 
does  not  identify  a  confidential  human 
source  or  human  intelligence  source. 

(c)  Proposed  exemptions  under  this 
section  shall  be  forwarded  to  the  DRC, 
which  shall  recommend  a  disposition  of 
the  exemption  request  to  the  Assistant 
Attorney  General  for  Administration. 
When  the  Assistant  Attorney  General  for 
Administration  determines  the 
exemption  request  is  consistent  with 
this  section,  he  or  she  will  submit  it  to 
the  Executive  Secretary  of  the 
Interagency  Security  Classification 
Appeals  Panel. 


(d)  Declassification  guides  that 
narrowly  and  precisely  define  exempted 
information  may  be  used  to  exempt 
information  from  automatic 
declassification.  Declassification  guides 
must  include  the  exemption  notification 
information  detailed  in  paragraph  (b)  of 
this  section,  and  be  approved  pursuant 
to  paragraph  (c)  of  this  section. 

§  17.29    Documents  of  permanent  historical 
value. 

The  original  classification  authority, 
to  the  greatest  extent  possible,  shall 
declassify  classified  information 
contained  in  records  determined  to  have 
permanent  historical  value  under  title 
44  of  the  United  States  Code  before  they 
are  accessioned  into  the  National 
Archives.  The  Department  shall 
cooperate  with  the  National  Archives 
and  Records  Administration  in  carrying 
out  an  automatic  declassification 
program  involving  accessioned 
Department  records,  presidential 
papers,  and  historical  materials  under 
the  control  of  the  Archivist  of  the 
United  States. 

§  1 7.30    Classification  challenges. 

(a)  Authorized  holders  of  information 
classified  by  the  Department  who,  in 
good  faith,  believe  that  specific 
information  is  improperly  classified  or 
unclassified  are  encouraged  and 
expected  to  challenge  the  classification 
status  of  that  information  pursuant  to 
section  1.9  of  Executive  Order  12958. 
Authorized  holders  may  submit 
classification  challenges  in  writing  to 
the  DRC.  through  the  Office  of 
Information  and  Privacy,  United  States 
Department  of  Justice,  Washington,  DC 
20530.  The  challenge  need  not  be  more 
specific  than  a  question  as  to  why  the 
information  is  or  is  not  classified,  or  is 
classified  at  a  certain  level. 

(b)  The  DRC  shall  redact  the  identity 
of  an  individual  challenging  a 
classification  under  paragraph  (a)  of  this 
section  and  forward  the  classification 
challenge  to  the  original  classification 
authority  for  review  and  response. 

(c)  The  original  classification 
authority  shall  promptly,  and  in  no  case 
later  than  30  days,  provide  a  written 
response  to  the  DRC.  The  original 
classification  authority  may  classify  or 
declassify  the  information  subject  to 
challenge  or  state  specific  reasons  why 
the  original  classification  determination 
was  proper.  If  the  original  classification 
authority  is  not  able  to  response  within 
30  days,  the  DRC  shall  inform  the 
individual  who  filed  the  challenge  in 
writing  of  that  fact,  and  the  anticipated 
determination  date. 

(dj  The  DRC  shall  inform  the 
individual  challenging  the  classification 


of  the  determination  made  by  the 
original  classification  authority  and  that 
individual  may  appeal  this 
determination  to  the  DRC.  Upon  appeal, 
the  DRC  may  declassify,  or  direct  the 
classification  of,  the  information.  If  the 
DRC  is  not  able  to  act  on  any  appeal 
within  45  days  of  receipt,  the  DRC  shall 
inform  the  individual  who  filed  the 
challenge  in  writing  of  that  fact,  and  the 
anticipated  determination  date. 

(e)  The  DRC  shall  provide  the 
individual  who  appeals  a  classification 
challenge  determination  with  a  written 
explanation  of  the  basis  for  the  DRC 
decision  and  a  statement  of  his  or  her 
right  to  appeal  that  determination  to  the 
Interagency  Security  Classification 
Appeals  Panel  (ISCAP)  pursuant  to 
section  5.4  of  Executive  Order  12958 
and  the  rules  issued  by  the  ISCAP 
pursuant  to  section  5.4  of  Executive 
Order  12958. 

(f)  Any  individual  who  challenges  a 
classification  and  believes  that  any 
action  has  been  taken  against  him  or  her 
in  retribution  because  of  that  challenge 
shall  report  the  facts  to  the  Office  of  tixe 
Inspector  General  or  the  Office  of 
Professional  Responsibility,  as 
appropriate. 

fg)  Requests  for  review  of  classified 
material  for  declassification  by  persons 
other  than  authorized  holders  are 
governed  by  §  17.31. 

§  1 7.31    Mandatory  review  for 
declassification  requests. 

(a)  Any  person  may  request  classified 
information  be  reviewed  for 
declassification  pursuant  to  the 
mandatory  declassification  review 
provisions  of  section  3.6  of  Executive 
Order  12958.  After  such  a  review,  the 
information  or  any  reasonably 
segregable  portion  thereof  that  no  longer 
requires  protection  under  this  part  shall 
be  declassified  and  released  to  the 
requester  unless  withholding  is 
otherwise  warranted  under  applicable 
law.  If  the  information,  although 
declassified,  is  withheld,  the  requester 
shall  be  given  a  brief  statement  as  to  the 
reasons  for  denial  and  a  notice  of  the 
right  to  appeal  the  determination  to  the 
Director,  Office  of  Information  and 
Privacy  (OIP),  United  States  Department 
of  Justice,  Washington,  DC  20530.  If  the 
mandatory  review  for  declassification 
request  relates  to  the  classification  of 
information  that  has  been  reviewed  for 
declassification  within  the  past  two 
years  or  that  is  the  subject  of  pending 
litigation,  the  requester  shall  be 
informed  of  that  fact  and  the 
administrative  appeal  rights. 

(b)  Request  for  mandatory  review  for 
declassification  and  any  subsequent 
appeal  to  the  DRC  shall  be  submitted  to 
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the  Director,  Office  of  Information  and 
Privacy,  United  States  Department  of 
Justice,  Washington,  DC  20530, 
describing  the  document  or  material 
containing  the  information  with 
sufficient  specificity  to  enable  the 
Department  to  locate  that  information 
with  a  reasonable  amount  of  effort.  The 
OIP  shall  promptly  forward  the  request 
to  the  component  that  originally 
classified  the  information,  or  the  DRC  in 
the  case  of  an  appeal,  and  provide  the 
requester  with  an  acknowledgement  of 
receipt  of  the  reouest. 

(c)  When  the  description  of  the 
information  in  a  request  is  deficient,  the 
component  shall  solicit  as  much 
additional  identifying  information  as 
possible  from  the  requestor.  Before 
denying  a  request  on  the  basis  that  the 
information  or  material  is  not  obtainable 
with  a  reasonable  amoimt  of  effort,  the 
component  shall  ask  the  requestor  to 
limit  the  request  to  information  or 
material  that  is  reasonably  obtainable.  If 
the  information  or  material  requested 
cannot  be  described  in  sufficient 
particularity,  or  if  it  cannot  be  obtained 
with  a  reasonable  amount  of  effort,  the 
component  shall  provide  the  requestor 
with  written  notification  of  the  reasons 
why  no  action  will  be  taken  and  the 
right  to  appeal  the  decision  to  the  DRC. 

(d)  The  component  that  originally 
classified  the  information  shall  provide 
a  written  response  to  requests  for 
mandatory  review  within  60  days 
whenever  possible,  or  shall  inform  the 
requester  in  writing  why  additional  time 
is  needed.  Unless  there  are  unusual 
circumstances,  the  additional  time 
needed  by  the  component  originally 
classifying  the  information  shall  not 
extend  beyond  180  days  from  the 
receipt  of  the  request.  If  no 
determination  has  been  made  at  the  end 
of  the  180  day  period,  the  requester  may 
apply  to  the  DRC  for  a  determination. 

(e)  If  the  component  that  originally 
classified  the  information  determines 
that  continued  classification  is 
warranted,  it  shall  notify  the  requester 
in  writing  of  the  decision  and  the  right 
to  appeal  the  decision  to  the  DRC  no 
later  that  60  days  after  receipt  of  the 
notification  of  the  decision. 

(f)  The  DRC  shall  determine  the 
appeals  of  the  components'  mandatory 
declassification  review  decisions  within 
60  days  after  receipt  of  the  appeal,  or 
notify  the  requester  why  additional  time 
is  needed.  In  making  its  determinations 
concerning  requests  for  declassification 
of  classified  information,  the  DRC.  for 
administrative  purposes,  shall  impose 
the  burden  of  proof  on  the  originating 
component  to  show  that  continued 
classification  is  warranted.  The  DRC 
shall  provide  the  requester  with  a 


written  statement  of  reasons  for  its 
decisions. 

(g)  If  the  individual  requesting  review 
of  a  classification  is  not  satisfied  with 
the  DRC's  decision,  he  or  she  may 
appeal  to  the  ISCAP  pursuant  to  section 
5.4  of  Executive  Order  12958  and  rules 
issued  by  the  ISCAP  pursuant  to  that 
section. 

§  1 7.32    Notification  of  classification 
changes. 

All  known  holders  of  information 
affected  by  unscheduled  classification 
changes  actions  shall  be  notified 
promptly  of  such  changes  by  the 
original  classifier  or  the  authority 
making  the  change  in  classification. 

Supart  C — Access  to  Classified 
Information 

S 1 7.41    Access  to  classified  information. 

(a)  No  person  may  be  given  access  to 
classified  information  or  material 
originated  by,  in  the  custody,  or  under 
the  control  of  the  Department,  unless 
the  person — 

(1)  Has  been  determined  to  be  eligible 
for  access  in  accordance  with  sections 
3.1-3.3  of  Executive  Order  12968; 

(2)  Has  a  demonstrated  need-to-know; 
and 

(3)  Has  signed  an  approved 
nondisclosure  agreement. 

(b)  Eligibility  for  access  to  classified 
information  is  limited  to  United  States 
citizens  for  whom  an  appropriate 
investigation  of  their  personal  and 
professional  history  affirmatively 
indicated  loyalfy  to  the  United  States, 
strength  of  character,  trustworthiness, 
honesty,  reliability,  discretion,  and 
sound  judgment,  as  well  as  freedom 
from  conflicting  allegiances  and 
potential  for  coercion,  and  willingness 
and  ability  to  abide  by  regulations 
governing  the  use,  handling,  and 
protection  of  classified  information.  A 
determination  of  eligibility  for  access  to 
classified  information  is  a  discretionary 
security  decision  based  on  judgments  by 
appropriately  trained  adjudicative 
personnel.  Eligibility  shall  be  granted 
only  where  facts  and  circumstances 
indicate  access  to  classified  information 
is  clearly  consistent  with  the  national 
security  interests  of  the  United  States 
and  any  doubt  shall  be  resolved  in  favor 
of  the  national  security.  Sections  2.6 
and  3.3  of  Executive  Order  12968 
provide  only  limited  exceptions  to  these 
requirements. 

(cj  The  Department  of  Justice  does  not 
discriminate  on  the  basis  of  race,  color, 
religion,  sex,  national  origin,  disability, 
or  sexual  orientation  in  granting  access 
to  classified  information.  However,  the 
E)epartment  may  investigate  and 


consider  any  matter  that  relates  to  the 
determination  of  whether  access  is 
clearly  consistent  with  the  interests  of 
national  security.  No  negative 
inferences  concerning  the  standards  for 
access  may  be  raised  solely  on  the  basis 
of  the  sexual  orientation  of  the 
employee  or  mental  health  counseling. 

(d)  An  employee  granted  access  to 
classified  information  may  be 
investigated  at  any  time  to  ascertain 
whether  he  or  she  continues  to  meet  the 
requirements  for  access. 

(e)  An  employee  granted  access  to 
classified  information  shall  provide  to 
the  Department  written  consent 
permitting  access  by  an  authorized 
investigative  agency,  for  such  time  as 
access  to  classified  information  is 
maintained  and  for  a  period  of  three 
years  thereafter,  to: 

(1)  Financial  records  maintained  by  a 
financial  institution  as  defined  in  31 
U.S.C.  5312(a)  or  by  a  holding  company 
as  defined  in  12  U.S.C.  3401; 

(2)  Consumer  reports  under  the  Fair 
Credit  Reporting  Act  (15  U.S.C.  1681  et 
seq.);  and 

(3)  Records  maintained  by 
commercial  entities  within  the  United 
States  pertaining  to  any  travel  by  the 
employee  outside  the  United  States. 

(f)  Information  may  be  requested 
pursuant  to  the  employee  consent 
obtained  under  paragraph  (e)  of  this 
section  only  where: 

(1)  There  are  reasonable  grounds  to 
believe,  based  on  credible  information, 
that  the  employee  or  former  employee 
is,  or  may  be.  disclosing  classified 
information  in  an  unauthorized  manner 
to  a  foreign  power  or  agent  of  a  foreign 
power; 

(2)  Information  the  Department  deems 
credible  indicates  the  employee  or 
former  employee  has  incurred  excessive 
indebtedness  or  has  acquired  a  level  of 
affluence  that  cannot  be  explained  by 
other  information;  or 

(3)  Circumstances  indicate  that  the 
employee  or  former  employee  had  the 
capability  and  opportunity  to  disclose 
classified  information  that  is  known  to 
have  been  lost  or  compromised  to  a 
foreign  power  or  an  agent  of  a  foreign 
power. 

§  17.42    Positions  requiring  financial 
disclosure. 

(a)  The  Assistant  Attorney  General  for 
Administration,  in  consultation  with  the 
Counsel  for  Intelligence  Policy,  shall 
designate  each  employee,  by  position  or 
category  where  possible,  who  has  a 
regular  need  for  access  to  any  of  the 
categories  of  classified  information 
described  in  section  1.3(a)  of  Executive 
Order  12968. 
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(b)  An  employee  may  not  hold  a 
position  designated  as  requiring  a 
regular  need  for  access  to  categories  of 
classified  information  described  in 
section  1.3(a)  of  Executive  Order  12968 
unless,  as  a  condition  of  access  to  such 
information,  the  employee  files  with  the 
Department  Security  Officer: 

(1)  A  financial  disclosure  form 
developed  pursuant  to  section  1.3(c)  of 
Executive  Order  12968  as  part  of  all 
background  investigations  or 
reinvestigations; 

(2)  The  same  financial  disclosure 
form,  if  selected  by  the  Department 
Security  Officer  on  a  random  basis;  and 

(3)  Relevant  information  concerning 
foreign  travel,  as  determined  by  the 
Department  Security  Officer. 

§17.43    Reinvestigation  requirements. 

Employees  who  are  eligible  for  access 
to  classified  information  shall  be  subject 
to  periodic  reinvestigations  and  may 
also  be  reinvestigated  if,  at  any  time, 
there  is  reason  to  believe  that  they  may 
no  longer  meet  the  standards  for  access. 

%  17.44    Access  eligibility. 

(a)  Determinations  of  eligibility  for 
access  to  classified  information  are 
separate  from  suitability  determinations 
with  respect  to  the  hiring  or  retention  of 
persons  for  employment  by  the 
Department  or  any  other  personnel 
actions. 

(b)  The  number  of  employees  eligible 
for  access  to  classified  information  shall 
be  kept  to  the  minimum  required  for  the 
conduct  of  Department  functions. 

(c)  Eligibility  for  access  to  classified 
information  shall  be  limited  to 
classification  levels  for  which  there  is  a 
need  for  access.  No  person  shall  be 
granted  eligibility  higher  than  his  or  her 
need. 

§17.45    Need-to-know. 

No  person  shall  be  granted  access  to 
specific  classified  information  unless 
that  person  has  an  actual  need-to-know 
that  classified  information,  pursuant  to 
section  2.5  of  Executive  Order  12968. 

§17.46    Access  by  persons  outside  the 
Executive  Branch. 

(a)  Classified  information  shall  not  be 
disseminated  outside  the  Executive 
Branch  except  under  conditions  that 
ensure  that  the  information  will  be 
given  protection  equivalent  to  that 
a^orded  within  the  Executive  Branch. 

(b)  Classified  information  originated 
by  or  in  the  custody  of  the  Department 
may  be  made  available  to  individuals  or 
agencies  outside  the  Executive  Branch 
provided  that  such  information  is 
necessary  for  performance  of  a  function 
from  which  the  Federal  Government 
will  derive  a  benefit  or  advantage  and 


that  the  release  is  not  prohibited  by  the 
originating  department  or  agency  (or 
foreign  government  in  the  case  of 
Foreign  Government  hiformation). 
Before  such  a  release  is  made,  the  head 
of  the  Office,  Board,  Division,  or  Bureau 
making  the  release  shall  determine  the 
propriety  of  such  action,  in  the  interest 
of  the  national  security,  and  must 
approve  the  release.  Prior  to  the  release, 
the  Department  Security  Officer  must 
confirm  that  the  recipient  is  eligible  for 
access  to  the  classified  information 
involved  and  agrees  to  safeguard  the 
information  in  accordance  with  the 
provisions  of  this  part. 

(c)  Members  of  Congress,  Justices  of 
the  United  States  Supreme  Court,  and 
Judges  of  the  United  States  Courts  of 
Appeal  and  District  Courts  do  not 
require  a  determination  of  their 
eligibility  for  access  to  classified 
information  by  the  Department.  Federal 
Magistrate  Judges  must  be  determined 
eligible  for  access  to  classified 
information  by  the  Department  Security 
Officer  pursuant  to  procedures 
approved  by  the  Assistant  Attorney 
General  for  Administration  in 
consultation  with  the  Judicial 
Conference  of  the  United  States.  All 
other  Legislative  and  Judicial  personnel 
including,  but  not  limited  to, 
congressional  staff,  court  reporters, 
typists,  secretaries,  law  clerks,  and 
translators  who  require  access  to 
classified  information  must  be 
determined  eligible  by  the  Department 
Security  Officer  consistent  with 
standards  established  in  this  regulation. 

(d)  When  other  persons  outside  the 
Executive  Branch  who  are  not  subject  to 
the  National  Industrial  Security  Program 
require  access  to  classified  information 
originated  by  or  in  the  custody  of  the 
Department,  but  do  not  otherwise 
possess  a  proper  access  authorization, 
an  appropriate  background  investigation 
must  be  completed  to  allow  the 
Department  Security  Officer  to 
determine  their  eligibility  for  access  to 
classified  information.  The  length  of 
time  it  generally  takes  to  complete  an 
expedited  background  investigation  is 
90  days.  Therefore,  all  persons  requiring 
access  to  classified  information  to 
participate  in  congressional  or  judicial 
proceedings  should  be  identified  and 
the  background  investigation  initiated 
far  enough  in  advance  to  ensure  a 
minimum  impact  on  such  proceedings. 

(e)  Personnel  who  are  subject  to  a 
Department  contract  or  grant  or  who  are 
rendering  consultant  services  to  the 
Department  and  require  access  to 
classified  information  originated  by  or 
in  the  custody  of  the  Department  shall 
be  processed  for  such  access  pursuant  to 


procedures  approved  by  the  Assistant 
Attorney  General  for  Administration. 

(f)(1)  The  requirement  that  access  to 
classified  information  may  be  granted 
only  as  is  necessary  for  the  performance 
of  official  duties  may  be  waived, 
pursuant  to  section  4.5(a)  of  Executive 
Order  12958.  for  persons  who: 

(i)  Are  engaged  in  historical  research 
projects;  or 

(ii)  Have  previously  occupied 
policymaking  positions  to  which  they 
were  appointed  by  the  President. 

(2)  All  persons  receiving  access 
pursuant  to  this  paragraph  (f)  must  have 
been  determined  to  be  trustworthy  by 
the  Department  Security  Officer  as  a 
precondition  before  receiving  access. 
Such  determinations  shall  be  based  on 
such  investigation  as  the  Department 
Security  Officer  deems  appropriate. 
Historical  researchers  and  former 
presidential  appointees  shall  not  have 
access  to  Foreign  Government 
Information  without  the  written 
permission  from  an  appropriate 
authority  of  the  foreign  govenament 
concerned. 

(3)  Waivers  of  the  "need-to-know" 
requirement  under  this  paragraph  (f) 
may  be  granted  by  the  Department 
Security  Officer  provided  that  the 
Security  Programs  Manager  of  the 
Office,  Board,  Division,  or  Bureau  with 
classification  jurisdiction  over  the 
information  being  sought; 

(i)  Makes  a  written  determination  that 
such  access  is  consistent  with  the 
interest  of  national  security; 

(ii)  Limits  such  access  to  specific 
categories  of  information  over  which  the 
Department  has  classification 
jurisdiction; 

(iii)  Maintains  custody  of  the 
classified  information  at  a  Department 
facility; 

(iv)  Obtains  the  recipient's  written 
and  signed  agreement  to  safeguard  the 
information  in  accordance  with  the 
provisions  of  this  regulation  and  to 
authorize  a  review  of  any  notes  and 
manuscript  for  determination  that  no 
classified  information  is  contained 
therein;  and 

(v)  In  the  case  of  former  presidential 
appointees,  limits  their  access  to  items 
that  such  former  appointees  originated, 
reviewed,  signed,  or  received  while 
serving  as  a  presidential  appointee  and 
ensures  that  such  appointee  does  not 
remove  or  cause  to  be  removed  any 
classified  information  reviewed. 

(4)  If  access  requested  by  historical 
researchers  and  former  presidential 
appointees  requires  the  rendering  of 
services  for  which  fair  and  equitable 
fees  may  be  charged  pursuant  to  31 
U.S.C.  9701,  the  requester  shall  be  so 
notified  and  fees  may  be  imposed. 
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§  1 7.47    Denial  or  revocation  of  eligibility 
for  access  to  classified  information. 

(a)  Applicants  and  employees  who  are 
determined  to  not  meet  the  standards 
for  access  to  classified  information 
established  in  section  3.1  of  Executive 
order  12968  shall  be: 

(1)  Provided  with  a  comprehensive 
and  detailed  written  explanation  of  the 
basis  for  that  decision  as  the  national 
security  interests  of  the  United  States 
and  other  applicable  law  permit  and 
informed  of  their  right  to  be  represented 
by  counsel  or  other  representative  at 
their  own  expense; 

(2)  Permitted  30  days  from  the  date  of 
the  written  explanation  to  request  any 
documents,  records,  or  reports 
including  the  entire  investigadve  file 
upon  which  a  denial  or  revocation  is 
based;  and 

(3)  Provided  copies  of  documents 
requested  pursuant  to  this  paragraph  (a) 
within  30  days  of  the  request  to  the 
extent  such  documents  would  be 
provided  if  requested  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  or  the  Privacy  Act  of  1974  (5  U.S.C. 
552a),  and  as  the  national  security 
interests  and  other  applicable  law 
permit. 

(b)  An  applicant  or  employee  may  file 
a  written  reply  and  request  for  review  of 
the  determination  within  30  days  after 
written  notification  of  the  determination 
or  receipt  of  the  copies  of  the 
documents  requested  pursuant  to  this 
subpart,  whichever  is  later. 

(c)  An  applicant  or  employee  shall  be 
provided  with  a  written  notice  of  and 
reasons  for  the  results  of  the  review,  the 
identity  of  the  deciding  authority,  and 
written  notice  of  the  right  to  appeal. 

(d)  Within  30  days  of  receipt  of  a 
determination  under  paragraph  (c)  of 
this  section,  the  applicant  or  employee 
may  appeal  that  determination  in 
writing  to  the  ARC,  established  under 

§  17.15.  The  applicant  or  employee  may 
request  an  opportunity  to  appear 
personally  before  the  ARC  and  to 
present  relevant  documents,  materials, 
and  information. 

(e)  An  applicant  or  employee  may  be 
represented  in  any  such  appeal  by  an 
attorney  or  other  representative  of  his  or 
her  choice,  at  his  or  her  expense. 
Nothing  in  this  section  shaJl  be 
construed  as  requiring  the  Department 
to  grant  such  attorney  or  other 
representative  eligibility  for  access  to 
classified  information,  or  to  disclose  to 
such  attorney  or  representative,  or 
permit  the  applicant  or  employee  to 
disclose  to  such  attorney  or 
representative,  classified  information. 

(f)  A  determinadon  of  eligibility  for 
access  to  classified  information  by  the 
ARC  is  a  discretionary  security  decision. 


Decisions  of  the  ARC  shall  be  in  writing 
and  shall  be  made  as  expeditiously  as 
possible.  Access  shall  be  granted  only 
where  facts  and  circumstances  indicate 
that  access  to  classified  inforination  is 
clearly  consistent  with  the  national 
security  interest  of  the  United  States, 
and  any  doubt  shall  be  resolved  in  favor 
of  the  national  security. 

(g)  The  Department  Security  Officer 
shall  have  an  opportunity  to  present 
relevant  information  in  writing  or,  if  the 
applicant  or  employee  appears 
personally,  in  person.  Any  such  written 
submissions  shall  be  made  part  of  the 
applicant's  or  employee's  security 
record  and,  as  the  national  security 
interests  of  the  United  States  and  other 
applicable  law  permit,  shall  also  be 
provided  to  the  applicant  or  employee. 
Any  personal  presentations  shall  be,  to 
the  extent  consistent  with  the  national 
security  and  other  applicable  law,  in  the 
presence  of  the  applicant  or  employee. 

(h)  When  the  Attorney  General  or 
Deputy  Attorney  General  personally 
certifies  that  a  procedure  set  forth  in 
this  section  caimot  be  made  available  in 
a  particular  case  witHout  damaging  the 
national  security  interests  of  the  United 
States  by  revealing  classified 
information,  the  particular  procedure 
shall  not  be  made  available.  This  is  a 
discretionary  and  final  decision  not 
subject  to  further  review. 

(i)  This  section  does" not  limit  the 
authority  of  the  Attorney  General 
pursuant  to  any  other  law  or  Executive 
Order  to  deny  or  terminate  access  to 
classified  information  if  the  national 
security  so  requires  and  the  Attorney 
General  determines  that  the  app>eal 
procedures  set  forth  in  this  section 
cannot  be  invoked  in  a  maimer  that  is 
consistent  with  the  national  security. 
Nothing  in  this  section  requires  that  the 
Department  provide  any  procedures 
under  this  section  to  an  applicant  where 
a  conditional  offer  of  employment  is 
withdrawn  for  reasons  of  suitability  or 
any  reason  other  than  denial  of 
eligibility  for  access  to  classified 
information.  Suitability  determinations 
shall  not  be  used  for  the  purpose  of 
denying  an  applicant  or  employee  the 
review  proceedings  of  this  section 
where  there  has  been  a  denial  or 
revocation  of  eligibility  for  access  to 
classified  information. 

Dated:  July  1,  1997. 
lanet  Reno, 

Attorney  General. 

(PR  Doc.  97-17925  Filed  7-9-97;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4000,  4010,  4011,  4043, 
4071,  and  4302 

RIN  1212-AA86 

Adjustment  of  Civil  Monetary  Penalties 
for  Inflation 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

SUMiARY:  This  final  rule  adjusts  for 
inflation  the  maximum  amount 
specified  in  two  civil  monetary  penalty 
provisions,  as  required  by  the  Debt 
Collection  Improvement  Act  of  1996 
The  maximum  daily  penalties  under 
sections  4071  and  4302  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
are  adjusted,  respectively,  from  $1,000 
to  $1,100  and  from  $100  to  $110. 
EFFECTIVE  DATE:  This  rule  is  effective 
August  11,  1997,  and  is  applicable  to 
violations  (including  continuing 
violations)  that  occur  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  Marc  L.  Jordan,  Attorney, 
Office  of  the  General  Counsel,  Suite  340, 
1200  K  Street,  NW.,  Washington,  DC 
20005.  202-326-4024 (202-326-4179 
for  TTY  and  TDD).  (These  are  not  toll- 
free  numbers.) 

SUPPLEMENTARY  INFORMATION:  The  Debt 
Collection  Improvement  Act  of  1996 
amended  the  Federal  Civil  Monetary 
Penalty  Inflation  Adjustment  Act  of 
1 990  to  require  Federal  agencies  to 
regularly  adjust  certain  civil  monetary 
penalties  for  inflation.  Agencies  must 
increase  the  maximum  amounts  of  civil 
monetary  penalties  by  an  initial  cost-of- 
living  adjustment  and  make  further 
adjustments  at  least  once  every  four 
years  thereafter. 

The  cost-of-living  adjustment  is 
defined  as  the  percentage  by  which  the 
Consumer  Price  Index  (CPI)  for  June  of 
the  calendar  year  preceding  the 
adjustment  exceeds  the  CPI  for  the 
month  of  June  of  the  calendar  year  in 
which  the  amount  of  the  civil  monetary 
penalty  was  last  set  or  adjusted.  The 
calculated  increase  is  subject  to  a 
specific  rounding  formula  and  a  ten 
percent  limitation  for  the  initial 
adjustment. 

Section  4071  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  authorizes  the  PBGC  to  assess 
a  penalty  against  any  person  who  fails 
to  provide  any  notice  or  other  material 
information  required  under  various 
statutory  or  regulatory  provisions  within 
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the  applicable  specified  time  limit.  The 
maximum  amount  of  the  penalty,  which 
was  last  set  when  it  was  established  by 
law  in  1987.  is  $1,000  per  day  for  each 
day  the  failure  continues.  This  final  rule 
adds  to  the  PBGC's  regulations  a  new 
Part  4071  that  provides  that  the 
maximum  amount  of  the  penalty  under 
ERISA  section  4071  will  be  $1,100. 

Section  4302  of  ERISA  provides  that 
a  person  who  fails,  without  reasonable 
cause,  to  provide  a  notice  required 
under  SubUde  E  of  Title  IV  of  ERISA 
("Special  Provisions  for  Multiemployer 
Plans")  or  any  implementing  regulations 
is  liable  to  the  PBGC  for  a  penalty.  The 
maximum  amount  of  the  penalty,  which 
was  last  set  when  it  was  established  by 
law  in  1980.  is  $100  per  day  for  each 
day  the  failure  continues.  This  final  rule 
adds  to  the  PBGC's  regulations  a  new 
Part  4302  that  provides  that  the 
maximum  amount  of  the  penalty  under 
ERISA  section  4302  will  be  $110. 

This  rule  also  amends  three  existing 
regulatory  provisions  that  refer  to  PBGC 
assessment  of  penalties  under  ERISA 
4071  of  up  to  $1,000  per  day  for  failures 
to  provide  certain  notices  or  other 

information: 

•  29  CFR  4010.13,  dealing  with 

annual  financial  and  actuarial 

information; 

•  29  CFR  4011.3.  dealing  with 

participant  notices;  and 

•  29  CFR  4043.3,  dealing  with 
reportable  event  notices. 
These  provisions  are  amended  to 
provide  that  the  penalty  assessed  under 
ERISA  section  4071  may  not  exceed 
$1,100  per  day. 

The  PBGC  has  issued  three  recent 
policy  statements  dealing  with  the 
application  of  penalties  under  ERISA 
section  4071  (on  July  18,  1995  (60  FR 
36837),  December  17.  1996  (61  FR 
66338),  and  March  14,  1997  (62  FR 
12521)).  In  applying  those  policy 
statements  to  violations  occurring  after 
the  effective  date  of  this  final  rule,  the 
maximum  assessable  penalty  referred  to 
in  the  policy  statements  will  be 
considered  to  be  $1,100  rather  than 
$1,000,  (The  guideline  amounts  in  the 
July  18,  1995.  policy  statement  remain 
unchanged.) 

Compliance  With  Rulemaking 
Guidelines 

The  PBGC  has  determined  that  there 
is  good  cause  for  dispensing  with  notice 
and  comment  rulemaking  as 
unnecessary.  5  U.S.C.  553(b).  This 
rulemaking  is  required  by  the  Debt 
Collection  Improvement  Act  of  1996, 
and  the  PBGC  has  no  discretion  in 
determining  the  amount  of  the 
published  adjustment.  Accordingly,  the 
PBGC  is  issuing  this  amendment  as  a 
final  rule. 


The  PBGC  has  determined  that  this 
rule  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in. 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
rulemaking,  the  Regulatory  Flexibility 
Act  does  not  apply  (5  U.S.C.  601(2)}. 

List  of  Subjects 

29  CFR  Part  4000 

Administrative  practice  and 
procedure. 

29  CFR  Parts  4010,  4011.  and  4043 

Penalties,  Pension  insurance. 
Pensions,  Reporting  and  recordkeeping 
requirements. 

29  CFR  Parts  4071  and  4302 

Penalties. 

For  the  reasons  set  forth  above, 
Chapter  XL  of  Tide  29  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

Subchapter  K — [Redesignated] 

1.  Subchapter  K  Internal  and 
Administrative  Rides  and  Procedures 
(parts  4901 — 490l^is  redesignated  as 
"Subchapter  L — Internal  and 
Administrative  Rules  and  Procedures". 

PART  4000— FINDING  AIDS 

2-3.  The  authority  citation  for  Part 
4000  continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3). 

4.  In  §4000.2.  the  table  "Subchapter 
H — Enforcement  Provisions"  is 
amended  by  adding  a  new  entry  after 
the  entry  for  "4068";  the  table  heading 
"Subchapter  K— kitemal  Administrative 
Rules  and  Procedures"  is  revised  to  read 
"Subchapter  L — Internal  Administrative 
Rules  and  Procediu«s";  and  a  new  table 
"Subchapter  K — Multiemployer 
Enforcement  Provisions"  is  added  after 
the  table  "Subchapter  J — Insolvency, 
Reorganization.  Termination,  and  Other 
Rules  Applicable  to  Multiemployer 
Plans",  to  read  as  follows: 

§4000.2    Derivation  table. 


Ch.  XL  Part  subpart/ 
section(s) 


Ch.  XXVI  Part(s)  sub- 
part/section(s) 


Ch.  XL  Part  subpart/ 
section(s) 


Ch.  XXVI  Part(s)  sub- 
part/section(s) 


Sut>ctiapter  H — Enforcement  Provisions 


4071 


[new] 


Subchapter  K — Multiemployer  Enforcement 

Provisions 
4301   [new] 


Subchapter  L— internal  Administrative 
Rules  and  Procedures 


PART  4010— ANNUAL  FINANCIAL  AND 
ACTUARIAL  INFORMATION 
REPORTING 

5.  The  authority  citation  for  part  4010 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3),  1310. 

§4010.13    [Amended] 

6.  Section  4010.13  is  amended  by 
removing  the  figure  "$1,000"  and 
adding  in  its  place  the  figure  "$1,100." 

PART  4011— DISCLOSURE  TO 
PARTICIPANTS 

7.  The  authority  citation  for  part  4011 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302(b)(3).  1311. 

§4011.3    [Amended] 

8.  In  §4011.3,  paragraph  (c)  is 
amended  by  removing  the  figure 
"$1,000"  and  adding  in  its  place  the 
figure  "$1,100." 

PART  4043— REPORTABLE  EVENTS 
AND  CERTAIN  OTHER  NOTIFICATION 
REQUIREMENTS 

9.  The  authority  citation  for  part  4043 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1082(f).  1302(b)(3). 
1343. 

§4043.3    [Anr)ended] 

10.  In  §4043.3,  paragraph  (e)  is 
amended  by  removing  the  figvire 
"$1,000"  and  adding  in  its  place  the 
figvire  "$1,100." 

11.  Part  4071  is  added  to  subchapter 
H  to  read  as  follows: 

PART  4071— PENALTIES  FOR 
FAILURE  TO  PROVIDE  CERTAIN 
NOTICES  OR  OTHER  MATERIAL 
INFORMATION: 

Sec. 

4071.1  Purpose  and  scope. 

4071.2  Definitions. 

4071.3  Penalty  amount. 
Authority:  28  U.S.C.  2461  note,  as 

amended  by  sec.  31001(s){l),  Pub.L.  104-134, 
110  Stat.  1321-373;  29  U.S.C.  1302(b)(3), 
1371. 

§  4071 .1    Purpose  and  scope. 

This  part  specifies  the  maximum 
daily  amount  of  penalties  that  may  be 
assessed  by  die  PBGC  under  ERISA 
section  4071  for  certain  failures  to 
provide  notices  or  other  material 


information,  as  such  amount  has  been 
adjusted  to  account  for  inflation 
pursuant  to  the  Federal  Civil  Monetary 
Penalty  Inflation  Adjustment  Act  of 
1990,  as  amended  by  the  Debt 
Collection  Improvement  Act  of  1996. 

§4071.2    Definitions. 

The  following  terms  are  defined  in 
§4001.2  of  this  chapter:  ERISA  and 
PBGC. 

§  4071 .3    Penalty  amount 

The  maximum  daily  amount  of  the 
penalty  under  section  4071  of  ERISA 
shall  be  $1,100. 

12.  A  new  subchapter  K  consisting  of 
part  4302  is  added  to  read  as  follows: 

Subchapter  K — Multiemployer 
Enforcement  Provisions 

PART  4302— PENALTIES  FOR 
FAILURE  TO  PROVIDE  CERTAIN 
MULTIEMPLOYER  PLAN  NOTICES 

Sec. 

4302.1  Purpose  and  scope. 

4302.2  Definitions. 

4302.3  Penalty  amount. 
Authority:  28  U.S.C.  2461  note,  as 

amended  by  sec.  31001(s)(l),  Pub.L.  104-134, 
110  Stat.  1321-373;  29  U.S.C.  1302(b)(3), 
1452. 

§  4302. 1    Purpose  arxl  scope. 

This  part  specifies  the  maximum 
daily  amount  of  penalties  for  which  a 
person  may  be  liable  to  the  PBGC  under 
ERISA  section  4302  for  certain  failures 
to  provide  multiemployer  plan  notices, 
as  such  amount  has  been  adjusted  to 
account  for  inflation  pursuant  to  the 
Federal  Civil  Monetary  Penalty  Inflation 
Adjustment  Act  of  1990,  as  amended  by 
the  Debt  Collection  Improvement  Act  of 
1996. 

§4302.2    Definitions. 

The  following  terms  are  defined  in 
§4001.2  of  diis  chapter:  ERISA, 
multiemployer  plan,  and  PBGC. 

§  4302.3    Penalty  amount. 

The  maximum  daily  amount  of  the 
penalty  under  section  4302  of  ERISA 
shall  be  $110. 

Issued  in  Washington,  EXZ,  this  3rd  day  of 
July,  1997. 

John  Seal. 

Acting  Executive  Director,  Pension  Benefit 

Guaranty  Corporation. 

[FR  Doc.  97-18078  Filed  7-9-97;  8:45  am] 

BiLUNG  COOE  TTW-W-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  256 
RIN  1010-AB92 

Surety  Bonds  for  Outer  Continental 
Shelf  Leases;  Correction 

AGENCY:  Minerals  Management  Service, 
Interior. 

ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects  a 
notice  of  final  rulemaking  concerning 
surety  bond  provisions  of  Minerals 
Management  Service  (MMS).  MMS 
published  the  final  rule  in  the  Federal 
Register  of  May  22,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
V.  Mirabella,  Engineering  and  Operating 
Division,  at  (703)  787-1607. 

Correction 

This  document  corrects  the  final  rule 
published  on  May  22,  1997  (62  FR 
27948).  On  page  27956  in  the  sixth  line 
of  the  amendatory  language  number  1 1 . 
"paragraph  (e),  (fl,  and  (g)"  should  read 
"paragraphs  (e)  and  (f)." 

Dated:  June  27,  1997. 
E.  P.  Danenber^r, 

Chief,  Engineering  and  Operations  Division. 
[FR  Doc  97-18058  Filed  7-6-97;  8:45  am) 

BILUNG  COOe  43ia-MR-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

pocket*  OR-1-0001;  FRL-5852-3] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Oregon 

AGENCY:  Environmental  Protection 
Agency, 

ACTION:  Direct  final  rule. 

SUMMARY:  The  United  States 
Environmental  Protection  Agency  (EPA) 
approves  the  Sections  lll(d)/129  State 
Plan  submitted  by  Oregon  on  December 
31.  1996,  for  implementing  and 
enforcing  the  Emissions  Guidelines  (EG) 
applicable  to  existing  Municipal  Waste 
Combustors  (MWCs)  with  capacity  to 
combust  more  than  250  tons/day  of 
municipal  solid  waste  (MSW).  See  40 
CFR  part  60,  subpart  Cb. 
DATES:  This  action  is  effective  on 
September  8,  1997  unless  significant, 
material,  and  adverse  comments  are 
received  by  August  11,  1997.  If 
significant,  material,  and  adverse 


comments  are  received  by  the  above 
date,  this  direct  final  rule  will  be 
withdrawn,  and  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Catherine  Woo,  Office 
of  Air  Quality  (OAQ-107).  EPA,  1200 
Sixth  Avenue,  Seattle,  Washington 
98101. 

Documents  which  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the  Air  and  Radiation 
Docket  and  Information  Center, 
Envirorunental  Protection  Agencv.  401 
M  Street,  SW,  Washington,  DC.  20460. 
Copies  of  materials  submitted  to  EPA 
may  be  examined  during  normal 
business  hours  at  the  following 
locations:  EPA,  Region  10,  Office  of  Air 
Quality.  1200  Sixth  Avenue  (OAQ-107). 
Seatde.  Washington  98101,  and  at 
Oregon  Department  of  Environmental 
Quahty,  81 1  SW  Sixth  Avenue, 
Portland.  Oregon  97204. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Woo,  Office  of  Air  Quality 
(OAQ-107),  EPA,  SeatUe,  Washington 
98101,(206)553-1814. 

SUPPLEMENTARY  INFORMATKM: 
I.  Background 

On  December  19,  1995,  pursuant  to 
sections  111  and  129  of  the  Clean  Air 
Act  (Act),  the  EPA  promulgated  new 
source  performance  standards  (NSPS) 
applicable  to  new  MWCs  and  EG 
applicable  to  existing  MWCs.  The  NSPS 
and  EG  are  codified  at  40  CFR  Part  60. 
Subparts  Eb  and  Cb,  respectively  See  60 
FR  65387,  Subparts  Cb  and  Eb  regulate 
the  following:  particulate  matter, 
opacity,  sulfur  dioxide,  hydrogen 
chloride,  oxides  of  nitrogen,  carbon 
monoxide,  lead,  cadmium,  mercury,  and 
dioxins  and  dibenzofurans. 

On  April  8.  1997,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  vacated  subparts  Cb 
and  Eb  as  they  apply  to  MWC  units  with 
capacity  to  combust  less  than  or  equal 
to  250  tons/day  of  MSW  (small  MWCs). 
consistent  with  their  opinion  in  Dovjs 
County  Solid  Waste  Management  and 
Recovery  District  v.  EPA,  101  F.3d  1395 
(D.C.  Cir.  1996).  as  amended.  108  F.3d 
1454  (DC.  Cir.  1997).  As  a  result, 
subparts  Eb  and  Cb  apply  ordy  to  MWC 
units  with  individual  capacity  to 
combust  more  than  250  tons/day  of 
municipal  solid  waste  (large  MWC 
units). 

Under  section  129  of  the  Act, 
emission  guidelines  are  not  federally 
enforceable.  Section  129(b)(2)  of  the  Act 
requires  States  to  submit  to  the  EPA  for 
approval  State  Plans  that  implement 
and  enforce  the  emission  guidelines. 
State  Plans  must  be  at  least  as  protective 
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as  the  emission  guidelines,  and  become 
federally  enforceable  upon  approval  by 
EPA.  The  procedures  for  adoption  and 
submittal  of  State  Plans  are  codified  in 
40  CFR  part  60,  subpart  B.  EPA 
originally  promulgated  the  subpart  B 
provisions  on  November  17,  1975.  EPA 
amended  subpart  B  on  December  19, 
1995,  to  allow  the  subparts  developed 
under  Section  129  to  include 
specifications  that  supersede  the  general 
provisions  in  subpart  B  regarding  the 
schedule  for  submittal  of  State  Plans, 
the  stringency  of  the  emission 
limitations,  and  the  compliance 
schedules.  See  60  FR  65414. 

This  action  approves  the  State  Plan 
submitted  bv  Oregon  to  implement  and 
enforce  subpart  Cb,  as  it  applies  to  large 
MWC  units  only. 

n.  Discussion 

The  Oregon  Department  of 
Environmental  Quality  (ODEQ) 
submitted  to  EPA  the  following  in  their 
lll(d)/129  State  Plan  for  implementing 
and  enforcing  the  emission  guidelines 
for  existing  MWCs  in  the  State: 
Emission  Standards  and  Limitations; 
Compliance  Schedule;  Emission 
Inventory;  Source  Surveillance, 
Compliance  Assurance  and 
Enforcement;  and  applicable  State 
regulations  (OAR  340-025-0557,  and 
OAR  340-025-0950  through  1010)  on 
December  31.  1996.  ODEQ  submitted  its 
plan  before  the  Court  of  Appeals 
vacated  subpart  Cb  as  it  applies  to  small 
MWC  units.  Thus,  ODEQ's  plan  covers 
both  large  and  small  MWC  units.  As  a 
result  of  the  Davis  decision  and 
subsequent  vacatur  order,  there  are  no 
emission  guidelines  promulgated  under 
sections  111  and  129  that  apply  to  small 
MWC  units.  Accordingly,  EPA's  review 
and  approval  of  ODEQ's  State  Plan  for 
MWCs  addresses  only  those  parts  of 
ODEQ's  Plan  which  affect  large  MWC 
units.  Small  units  are  not  subject  to  the 
requirements  of  the  Federal  Rule  and 
not  part  of  this  approval.  Until  EPA 
again  promulgates  emission  guidelines 
for  small  MWC  units,  EPA  has  no 
authority  under  section  129(b)(2)  of  the 
Act  to  review  and  approve  State  Plans 
applying  state  rules  to  small  MWC 
units. 

The  approval  of  ODEQ's  State  Plan  is 
based  on  finding  that:  (1)  ODEQ 
provided  adequate  public  notice  of 
public  hearings  for  the  proposed 
rulemaking  which  allows  Oregon  to 
implement  and  enforce  the  EG  for  large 
MWCs,  and  (2)  ODEQ  also  demonstrated 
legal  authority  to  adopt  emission 
standards  and  compliance  schedules 
applicable  to  the  designated  facilities; 
enforce  applicable  laws,  regulations, 
standards  and  compliance  schedules; 


seek  injunctive  relief;  obtain 
information  necessary  to  determine 
compliance;  require  recordkeeping; 
conduct  inspections  and  tests;  require 
the  use  of  monitors;  require  emission 
reports  of  owners  and  operators;  and 
make  emission  data  publicly  available. 

In  Attachment  3a  of  the  State  Plan, 
ODEQ  cites  all  emission  standards  and 
limitations  for  the  major  pollutant 
categories  related  to  the  designated  sites 
and  facilities.  These  standards  and 
limitations  are  approved  as  being  at 
least  as  protective  as  the  Federal 
requirements  contained  in  subpeirt  Cb 
for  existing  large  MWC  units. 

ODEQ  also  submitted  Oregon 
AdministraUve  Rule  (OAR)  340-025- 
0110,  which  includes  a  compliance 
schedule  and  legally  enforceable 
increments  of  progress  for  each  large 
MWC.  The  State  Rule  has  been  reviewed 
and  approved  as  being  at  least  as 
protective  as  Federal  requirements  for 
existing  large  MWC  units. 

Oregon's  Plan  includes  its  legal 
authority  to  require  owners  and 
operators  of  designated  facilities  to 
maintain  records  and  report  to  the  State 
the  nature  and  amount  of  emissions  and 
the  compliance  status  of  the  facilities. 
Oregon  also  cites  its  legal  authority  to 
provide  periodic  inspection  and  testing, 
as  necessary.  OAR  340-025-1000  was 
submitted  as  evidence  of  Oregon's 
authority  to  require  public  disclosure  of 
MWC  emissions  data.  Oregon  submitted 
the  following  State  rules  to  support  the 
requirements  of  monitoring,  reporting, 
and  compliance  assurance:  OAJl  340- 
025-0970,  Operating  Practices;  OAR 
340-025-0980,  Operator  Training  and 
Certification;  and  OAR  340-025-0990, 
Monitoring  and  Testing.  All  of  these 
State  rules  have  been  reviewed  and 
approved  as  meeting  Federal 
requirements  for  existing  large  MWC 
units. 

All  measures  and  other  elements  in 
the  State  Plan  must  be  enforceable  by 
ODEQ  and  EPA.  (See  Sections  111(d), 
129  and  40  CFR  part  60.)  During  EPA's 
review  of  a  previous  State 
Implementation  Plan  revision  involving 
Oregon's  statutory  authority,  a  problem 
was  detected  which  affected  the 
enforceability  of  point  source  permit 
limitations.  EPA  determined  that, 
because  a  five-day  advance  notice 
provision  required  by  Oregon  Revised 
Statute  (ORS)  468.126(1)  (1991)  can  bar 
civil  penalties  from  being  imposed  for 
certain  permit  violations,  ORS  468  fails 
to  provide  the  adequate  enforcement 
authority  the  State  must  demonstrate  to 
obtain  State  Plan  submittal,  as  specified 
in  Section  111(d)  of  the  Clean  Air  Act 
and  40  CFR  part  60.  Accordingly,  the 
requirement  to  provide  such  notice 


would  preclude  Federal  approval  of  the 
State  Plan. 

However,  following  EPA  notification 
to  Oregon,  the  Governor  of  Oregon 
signed  into  law  new  legislation 
amending  ORS  468.126  on  September  3, 
1993.  This  amendment  added  paragraph 
468.126(2){e)  which  provides  that  the 
five-day  advance  notice  required  by 
ORS  468.126(1)  does  not  apply  if  the 
notice  requirement  will  disqualify  the 
State's  program  from  Federal  approval 
or  delegation.  ODEQ  responded  to 
EPA's  interpretation  of  the  application 
of  468.126(2)(e)  and  agreed  that,  if 
Federal  statutory  requirements  preclude 
the  use  of  the  five-day  advance  notice 
provision,  no  advance  notice  will  be 
required  for  violations  of  the  State  Plan 
requirements.  Because  the  five-day 
notice  provision  in  ORG  468.126  could 
preclude  enforcement  of  the  State  Plan 
in  some  instances,  application  of  the 
notice  provision  would  preclude 
approval  of  the  State  MWC  Plan. 
Accordingly,  pursuant  to  ORS 
468.126{2)(e),  the  five-day  notice  will 
not  be  required  for  permit  violations  of 
the  State  Plan. 

As  stated  in  Attachment  6  of  the  State 
Plan,  Oregon  plans  to  provide  progress 
of  plan  updates  on  a  semi-annual  basis 
as  well  as  provide  progress  in  the 
required  annual  report  pursuant  to  40 
CFR  51.321.  This  meets  the  minimum 
requirement  for  State  reporting,  and  this 
is  approved. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  has  included  a 
parallel  proposal  to  approve  the  ODEQ 
State  Plan.  If  no  significant,  material, 
and  adverse  comments  are  received  by 
August  11,  1997,  this  action  will  be 
effective  September  8,  1997. 

If  the  EPA  receives  significant, 
material,  and  adverse  comments  by  the 
above  date,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  in 
the  Federal  Register  that  will  withdraw 
this  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
parallel  proposed  rule  published  in 
today's  Federal  Register.  The  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  September 
8,1997. 
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m.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

ilnder  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Piu^uant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  I  certify  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  Federal 
action  approves  pre-existing 
requirements  under  federal.  State  or 
local  law,  and  imposes  no  new 
requirements  on  any  entity  affected  by 
this  rule,  including  small  entities. 
Therefore,  these  amendments  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
SI 00  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  on  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 


to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  Information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  September  8, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review,  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2),  42  U.S.C.  7607(b)(2). 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Municipal  Waste  Combustors,  Reporting 
and  recordkeeping  requirements. 

Dated:  June  24,  1997. 
Chuck  Clarke, 

Regional  Administrator 

40  CFR  part  62  is  amended  as  follows: 
PART  62— [AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7642. 

Subpart  MM — Oregon 

2.  Part  62.9350  is  amended  by  adding 
paragraphs  (b)(4)  and  (c)(4)  to  read  as 
follows: 


§62.9350    tdentitication  of  plan. 

«  *  *  •  * 

(b)*   *   * 

(4)  Control  of  metals,  acid  gases, 
organic  compounds  and  nitrc^en  oxide 
emissions  from  existing  municipal 
waste  combustors  was  submitted  by 
Oregon  Department  of  Environmental 
Qujdity  on  December  31,  1996. 

(c)*   •   • 

(4)  Existing  municipal  waste 
combustors. 

3.  Subpart  MM  is  amended  by  adding 
a  new  §  62.9505  and  a  new 
undesignated  heading  to  read  as 
follows: 

Metals.  Acid  Gases.  Organic 
Compounds  and  Nitrogen  Oxide 
Emissions  Frp,  Existing  Municipal 
Waste  Combustors  With  the  Capacity  to 
Combust  Greater  Than  250  Tons  Per  Day 
of  Municipal  Solid  Waste 

%  62.9505    Identmcatton  of  sourcM. 

The  plan  applies  to  existing  facilities 
at  the  following  municipal  waste 
combustor  sites: 

(a)  Ogden  Martin  Systems,  Marion 
County,  Oregon. 

(b)  Coos  County,  Coos  Bay,  Oregon. 

[FR  Doc.  97-18082  Filed  7-9-97;  8:45  am] 
BiujNO  cooe  asao-6<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-5854-0] 

National  Oil  and  Hazardous 
Substances  Contingency  Plan; 
National  Priorities  Ust  Update 

agency:  Enviroiunental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the 

Middletown  Air  Field  site  from  the 

National  Priorities  List 

SUMMARY:  The  Environmental  Protection 
Agency  (EIPA)  announces  the  deletion  of 
the  Middletown  Air  Field  Superfund 
site  in  Middletown,  Pennsylvania  from 
the  National  Priorities  List  (NPL).  The 
NPL  is  Appendix  B  of  40  CFR  part  300 
which  is  the  National  Oil  and 
Hazardous  Substances  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended. 
EPA  and  the  Commonwealth  of 
Pennsylvania  have  determined  that  all 
appropriate  Fund-financed  responses 
under  CERCLA  have  been  implemented 
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and  that  no  further  cleanup  by 
responsible  parties  is  appropriate. 
Moreover.  EP.^  and  the  Commonwealth 
of  Pennsylvania  have  determined  that 
remedial  actions  conducted  at  the  site  to 
date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 

EFFECTIVE  DATE:  July  10.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nicholas  J.  DiNardo,  Remedial  Project 
Manager,  LIS.  Environmental  Protection 
Agency,  Regional  III.  (215)  566-3365. 

SUPPLEMENTARY  INFORMATKJN:  The  site  to 

be  deleted  from  the  NPL  is: 

Middletown  Air  Field,  Middletown, 
Pennsylvania 

A  Notice  of  Intent  to  Delete  for  this 
site  was  published  May  23,  1997  (62  PR 
28407).  The  closing  date  for  comments 
on  the  Notice  of  Intent  to  Delete  was 
June  23,  1997.  EPA  received  no 
conunents. 

The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  firom 
the  NTL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditidns  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL.  Deletion  of 
a  site  from  the  NPL  does  not  affect 
responsible  party  liability  or  impede 
agencv  efforts  to  recover  costs 
associated  with  response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  conU-ol,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations,  Superfund, 
Water  supply. 

Dated  June  30.  1997. 
Timothy  Fields,  Ir., 

Acting  Assistant  Administrator  for  Solid 
Waste  and  Emergency  Response. 

For  the  reasons  set  out  in  the 
preamble.  40  CFR  part  300  is  amended 

as  follows; 

PART  30(MAMENOEO] 

1.  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777.  56  FR  54757.  3  CFR. 
1991  Comp.,  p.  351;  E.O.  12580.  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 


Appendix  B — (Amended] 

2.  Appendix  B  of  part  300  is  amended 
by  removing  the  site  "Middletown  Air 
Field,  Middletown,  Pennsylvania". 
[FR  Doc.  97-17955  Filed  7-9-97;  8:45  am] 

WLUNQ  CODE  SSeO-50-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  59 

[CS  Docket  No.  96-237;  FCC  97-36] 

Implementation  of  Infrastructure 
Sharing  Provisions  in  the 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  The  rules,  requirements,  and 
regulations  established  in 
Implementation  of  Infrastructure 
Sharing  Provisions  in  the 
Telecommunications  Act  of  1996. 
Report  and  Order,  CC  Docket  96-237, 
FCC  97-36  and  the  Commission's 
adoption  of  47  CFR  59.1.  59.2,  59.3.  59.4 
became  effective  May  6.  1997.  These 
rules,  requirements  and  regulations 
were  published  in  the  Federal  Register 
of  March  4,  1997.  See  62  FR  9704, 
March  4, 1997. 
EFFECTIVE  DATE:  The  rules, 
requirements,  and  regulations 
established  in  the  Report  and  Order  and 
the  Commission's  adoption  of  47  CFR 
59.1,  59.2,  59.3.  59.4  became  effective 
May  6.  1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Beers.  Deputy  Chief.  Industry 
Analysis  Division.  Common  Carrier 
Bureau,  at  (202)  418-0952,  or  Scott 
Bergmann,  Industry  Analysis  Division, 
Common  Carrier  Bureau,  at  (202)  418- 
7102.  For  additional  information 
concerning  the  information  collections 
in  the  Report  and  Order,  contact 
Dorothy  Conway,  at  (202)  418-0217,  or 
via  the  Internet  at  <dconway@fcc.gov>. 

SUPPt-EMEHTARY  INFORMATION: 

1.  On  February  7.  1997,  the. 
Commission  released  Implementation  of 
Infrastructure  Sharing  Provisions  in  the 
Telecommunications  Act  of  1996, 
Report  and  Order,  CC  Docket  96-237, 
FCC  97-36.  to  implement  new  section 
259  of  the  Communications  Act  of  1934, 
as  added  by  the  Telecommunications 
Act  of  1996.  a  summary  of  which  was 
published  in  the  Federal  Register  See 
62  FR  9704,  March  4,  1997.  As  stated  in 
the  Federal  Register  summary,  the 
requirements  and  regulations 


established  in  the  Report  and  Order 
were  to  become  effective  upon  approval 
by  the  Office  of  Management  and 
Budget  (OMB)  of  the  new  or  modified 
information  collection  requirements,  but 
no  sooner  than  April  3,  1997.  OMB 
approved  these  rule  changes  on  May  6. 
1997.  See  62  FR  27735,  May  21,  1997. 

2.  The  March  4,  1997  Federal  Register 
summary  stated  that  the  Commission 
would  publish  a  document  in  the 
Federal  Register  announcing  the 
effective  date  of  the  rules  and 
regulations  following  OMB  approval  of 
the  information  collections  in  the 
Report  and  Order.  Because  this 
statement  might  be  read  to  suggest  that 
further  action  by  the  Commission  was 
necessary  to  establish  the  effective  date, 
this  publication  clarifies  that  the  rules, 
requirements,  and  regulations 
established  in  the  Report  and  Order  and 
the  Commission's  adoption  of  47  CFR 
59.1,  59.2.  59.3.  59.4  became  effective 
May  6,  1997.  This  publication  satisfies 
the  statement  that  the  Commission 
would  publish  a  document  announcing 
the  effective  date  of  the  rule  changes 
requiring  OMB  approval. 

List  of  Subjects  in  47  CFR  Part  59 

Antitrust,  Communications  common 
carriers.  Communications  equipment. 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  Telegraph. 
Telephone. 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  97-18070  Filed  7-9-97;  8:45  am] 
BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
p.D.  070197B] 

Atlantic  Tuna  Fisheries;  Harpoon 
Category 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure^ 

SUMMARY:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (ABT)  Harpoon 
category  annual  quota  for  1997  will  be 
attained  by  July  7,  1997.  Therefore,  the 
1997  Harpoon  category  fishery  will  be 
closed  effective  at  11:30  p.m.  on  July  7, 
1997.  This  action  is  being  taken  to 
prevent  overharvest  of  the  Harpoon 
category  quota. 


DATES:  Effective  11:30  p.m.  local  time 
on  July  7,  1997,  through  December  31, 
1997. 

FOR  FURTT1ER  INFORMATION  CONTACT: 

Chris  Rogers,  301-713-2347,  or  Mark 
Murray-Brown,  508-281-9260. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  foimd  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 


Harpoon  Category  Closure 

NMFS  is  required,  under 
§  285.20(b)(1),  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  ABT  will  equal  the  quota 
and  publish  a  Federal  Register 
announcement  to  close  the  applicable 
fishery. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  285.22 
provide  for  a  quota  of  53  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
from  the  regulatory  area  by  vessels 
permitted  in  the  Harpoon  category. 
Based  on  reported  catch  and  effort, 
NMFS  projects  that  this  quota  will  be 
reached  by  July  7,  1997.  Therefore, 
fishing  for,  retaining,  possessing,  or 


landing  large  medium  or  giant  ABT  by 
vessels  in  the  Harpoon  category  must 
cease  at  11:30  p.m.  local  time  July  7, 
1997. 

The  intent  of  this  closure  is  to  prevent 
overharvest  of  the  quota  established  for 
the  Harpoon  category. 

Classification 

This  action  is  taken  under 
§§  285.20(b)  and  285.22  and  is  exempt 
from  review  under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 
Dated:  July  3.  1997. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine Fishenes  Service. 
IFR  Doc  97-17982  Filed  7-3-97;  4:20  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


DEPARTMErrr  OF  AGRICULTURE 

Federal  Crop  Insurance  Corporation 

7  CFR  Parts  450  and  457 

Prune  Crop  Insurance  Regulations; 
and  Common  Crop  Insurance 
Regulations.  Prune  Crop  Insurance 
Provisions 

agency:  Federal  Crop  Insurance 
Corporation.  USD  A. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  proposes  specific 
crop  provisions  for  the  insurance  of 
prunes.  The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  effect  of  this  action  is  to 
provide  policy  changes  to  better  meet 
the  needs  of  the  insured,  include  the 
current  Prune  Crop  Insurance 
Regulations  with  the  Common  Crop 
Insurance  Policy  for  ease  of  use  and 
consistency  of  terms,  and  to  restrict  the 
effect  of  the  current  Prune  Crop 
Insurance  Regulations  to  the  1997  and 
prior  crop  years. 

DATES:  Written  comments  and  opinions 
on  this  proposed  rule  will  be  accepted 
until  close  of  business  August  11.  1997 
and  will  be  considered  when  the  rule  is 
to  be  made  final. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director.  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City.  MO  64131. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Williams,  Insurance  Management 
Specialist.  Research  and  Development. 
Product  Development  Division,  Federal 
Crop  Insurance  Corporation,  at  the 
Kansas  City,  MO,  address  listed  above, 
telephone  (816)  926-7730. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  No.  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  this  rule  to  be 
exempt  for  the  purposes  of  Executive 
Order  No.  12866.  and,  therefore,  this 
rule  has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

The  information  collection 
requirements  contained  in  these 
regulations  are  being  reviewed  by  OMB 
pursuant  to  the  Paperwork  Reduction 
Act  of  1-995  (44  U.S.C.  chapter  35)  under 
OMB  control  number  0563-0053. 

Section  7  of  the  proposed  1998  Prune 
Crop  Provisions  adds  interplanting  as  an 
insurable  farming  practice  as  long  as  it 
is  interplanted  with  another  perennial 
crop  and  does  not  adversely  affect  the 
insured  crop.  This  practice  was  not 
insurable  under  the  previous  Prune 
Crop  Insurance  Policy.  Consequently, 
interplanting  information  will  need  to 
be  collected  using  the  FCI-12-P  Pre- 
Acceptance  Perermial  Crop  Inspection 
Report  form  for  approximately  two 
percent  of  the  insureds  who  interplant 
their  prune  crop.  Standard  interplanting 
language  has  been  added  to  most 
perennial  crops  to  make  insurance 
available  for  more  pereimial  crop 
producers  and  reduce  the  acreage  that 
will  need  to  be  placed  into  the 
noninsured  crop  disaster  assistance 
program  (NAP). 

The  title  of  this  information  collection 
is  "Multiple  Peril  Crop  Insurance." 

The  information  to  be  collected 
includes  a  crop  insurance  application 
and  an  acreage  report.  Information 
collected  from  the  application  and 
acreage  report  is  electronically 
submitted  to  FCIC  by  the  reinsured 
companies.  Potential  respondents  to  this 
information  collection  are  producers  of 
prunes  that  are  eligible  for  Federal  crop 
insurance. 

The  information  requested  is 
necessary  for  the  reinsured  companies 
and  FCIC  to  provide  insurance  and 
reinsurance,  determine  eligibility, 
determine  the  correct  parties  to  the 
agreement  or  contract,  determine  and 
collect  premiums  or  other  monetary 
amounts,  and  pay  benefits. 

The  title  of  this  information  collection 
is  "Multiple  Peril  Crop  Insurance." 

The  burden  associated  with  the 
written  agreement  is  estimated  at  19 
minutes  per  response  &om 


approximately  4.864  respondents  each 
year  for  a  total  number  of  1.571  hours. 

FCIC  is  requesting  comments  on  the 
following:  (a)  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information  gathering 
technology. 

Comments  regarding  paperwork 
reduction  should  be  submitted  to  the 
Desk  Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  D.C.  20503. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  these 
proposed  regulations  between  30  and  60 
days  after  submission  to  OMB. 
Therefore,  a  comment  to  OMB  is  best 
assured  of  having  full  effect  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  cofcment  on 
the  proposed  regulation. 

Unfunded  Mendates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  UMRA)  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Executive  Order  No.  12612 

It  has  been  determined  under  section 
6(a)  of  Executive  Order  No.  12612, 
Federalism,  that  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment.  The  provisions  contained 
in  this  rule  will  not  have  a  substantial 
direct  effect  on  states  or  their  political 
subdivisions,  or  on  the  distribution  of 
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power  and  responsibilities  among  the 
various  levels  of  government. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 
impact  small  entities  to  a  greater  extent 
than  large  entities.  Therefore,  this  action 
is  determined  to  be  exempt  from  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605),  and  no  Regulatory 
Flexibility  Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  No.  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  No. 
12372,  which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  the  provisions  of  Executive  Order 
12988  on  civil  justice  reform.  The 
provisions  of  this  rule  will  not  have  a 
retroactive  effect  prior  to  the  effective 
date.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  appeal  provisions 
published  at  7  CFR  part  1 1  must  be 
exhausted  before  any  action  for  judicial 
review  may  be  brought  against  FCIC. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

National  Performance  Review 

This  regulatory  action  is  being  taken 
as  part  of  the  National  Performance 
Review  Initiative  to  eliminate 
unnecessary  or  duplicative  regulations 
and  improve  those  that  remain  in  force. 

Background 

FCIC  proposes  to  add  to  the  Common 
Crop  Insurance  Regulations  (7  CFR  part 
457).  a  new  section,  7  CFR  §457.133, 
Prune  Crop  Insurance  Provisions.  The 
new  provisions  will  be  effective  for  the 
1998  and  succeeding  crop  years.  These 
provisions  will  replace  and  supersede 
the  ciurent  provisions  for  insuring 
prunes  found  at  7  CFR  part  450  (Prune 


Crop  Insurance  Regulations).  FCIC  also 
proposed  to  amend  7  CFR  part  450  to 
limit  its  effect  to  the  1997  and  prior  crop 
years.  FCIC  will  later  publish  a 
regulation  to  remove  and  reserve  part 
450. 

This  rule  makes  minor  editorial  and 
format  changes  to  improve  the  Prune 
Crop  Insurance  Regulations' 
compatibility  with  the  Common  Crop 
Insurance  Policy.  In  addition,  FCIC  is 
proposing  substantive  changes  in  the 
provisions  for  insuring  primes  as 
follows: 

1.  Section  1 — Add  the  definition  for 
the  terms  "days,"  "direct  marketing," 
"FSA,"  "good  farming  practices," 
"interplanted,"  "irrigated  practice," 
"non-contiguous  land,"  "production 
guarantee."  "ton."  "written  agreement," 
and  change  the  definition  of  "prunes" 
for  clarification. 

2.  Section  2(e) — Change  provisions  to 
allow  optional  units  on  non-contiguous 
land  and  for  land  located  in  separate 
sections.  Previous  regulations  provided 
basic  units  for  land  located  on 
contiguous  land.  This  change  will 
standardize  these  provisions  with  the 
provisions  contained  in  other  perennial 
crop  policies. 

3.  Section  3(a) — Specify  that  the 
insured  may  select  only  one  price 
election  for  all  the  prunes  in  the  county 
insured  under  the  policy,  unless  the 
Special  Provisions  provide  different 
price  elections  by  varietal  group,  in 
which  case  the  insured  may  select  one 
price  election  for  each  prune  varietal 
group  designated  in  the  Special 
Provisions. 

4.  Section  3(b) — Specify  that  the 
insured  must  report  damage,  removal  of 
trees,  change  in  practices  or  any  other 
circumstance  that  may  reduce  yields. 
The  insured  must  also  report,  for  the 
first  year  of  insurance  for  acreage 
interplanted  with  another  perennial 
crop  and  anytime  the  planting  pattern  of 
such  acreage  is  changed,  the  age  and 
varietal  group,  if  applicable,  of  any 
interplanted  crop,  its  planting  pattern, 
and  any  other  information  that  the 
insurer  requests  in  order  to  establish  the 
yield  upon  which  the  production 
guarantee  is  based.  If  the  insured  fails  to 
notify  the  insurer  of  any  circumstance 
that  may  reduce  yields  from  previous 
levels,  the  insurer  will  reduce  the 
production  guarantee  at  any  time  the 
insurer  becomes  aware  of  the 
circumstance.  Current  regulations 
provide  that  production  guarantees  will 
be  reduced  when  the  number  of  bearing 
trees  has  been  reduced  by  more  than  10 
percent  from  the  preceding  year.  This 
change  will  standardize  these 
provisions  with  provisions  contained  in 
other  perennial  crop  policies. 


5.  Section  6(c) — Clarify  that  the 
insured  crop  must  be  grown  on  prune 
tree  varieties  that  were  commercially 
available  when  the  trees  were  set  out 
and  on  rootstock  that  is  adapted  to  the 
area. 

6.  Section  7 — Add  provisions  to  make 
interplanted  prunes  insurable  if  planted 
with  another  perennial  crop  imless  the 
insurance  provider  inspects  the  acreage 
and  determines  it  does  not  qualify  to  be 
accepted  for  insurance  coverage.  This 
provision  was  added  to  provide 
insurance  coverage  to  the  maximum 
extent  to  all  prune  producers,  and  to 
reduce  the  number  of  acres  that  would 
require  coverage  under  the  Non-insured 
Assistance  Program  (NAP). 

7.  Section  8 — Add  provisions  to 
clarify  the  procedure  when  an  insurable 
share  is  acquired  or  relinquished  on  or 
before  the  acreage  reporting  date. 

8.  Section  9(a) — Remove  direct 
Mediterranean  Fruit  Fly  damage  as  an 
insured  cause  of  loss.  Effective  control 
measures  are  now  available;  therefore, 
damage  due  to  Mediterranean  Fruit  Fly 
is  no  longer  needed  as  a  separate  cause 
of  loss. 

9.  Section  9(b)(1) — Add  disease  and 
insect  infestation  to  the  excluded  causes 
of  loss  unless  adverse  weather  prevents 
the  proper  application  of  control 
measures,  causes  control  measures  to  be 
ineffective  when  properly  applied,  or  no 
effective  control  mechanism  is  available 
for  such  disease  or  insect  infestation. 
These  exclusions  need  to  be  added  for 
clarification  so  that  insurance  coverage 
is  not  provided  for  causes  of  loss  that 
could  be  prevented. 

10.  Section  9(b)(2)— Clarify  that 
insurance  is  not  provided  against 
damage  or  loss  of  production  due  to  the 
inability  to  market  the  prunes  for  any 
reason  other  than  actual  physical 
damage  to  the  prunes  from  an  insurable 
cause. 

11.  Section  10(a) — Require  that  the 
insured  give  notice  of  loss  within  3  days 
of  the  date  harvest  should  have  started 
if  the  crop  is  not  to  be  harvested. 
Previous  regulations  required  written 
notice  if  during  the  period  before 
harvest,  any  prunes  would  not  be 
harvested  or  further  cared  for.  This 
change  will  standardize  the  notice  of 
loss  requirements  utilized  in  other 
perennial  crops. 

12.  Section  10(b) — Require  notice  of 
loss  be  provided  at  least  15  days  prior 
to  harvest  if  production  will  be  sold  by 
direct  marketing  or  sold  as  fresh  fruit. 
This  change  will  assure  that  a  timely 
notice  of  loss  is  provided  so  that  a  pre- 
harvest  inspection  can  be  made  to 
determine  the  total  amount  of 
production  to  count  when  the  prunes 
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will  be  harvested  for  direct  marketing  or 
fresh  fruit. 

13.  Section  10(c) — Change  the  notice 
of  loss  requirements  when  the  insured 
intends  to  claim  an  indemnity.  Require 
that  notice  of  loss  be  provided  at  least 
15  days  prior  to  the  beginning  of  harvest 
or  immediately  if  damage  is  discovered 
during  harvest.  Previous  prime 
regulations  required  notice  of  loss  not 
later  than  10  days  after  harvest  or  the 
end  of  the  insurance  period.  This 
change  will  incorporate  and  standardize 
the  notice  of  loss  requirements  utilized 
for  other  perennial  crops. 

14.  Section  10(d) — Specifies  that  the 
insured  cannot  destroy  the  damaged 
crop  until  we  have  given  written 
consent  to  do  so.  However,  the  insured 
may  sell  or  dispose  of  the  damaged  crop 
if  there  is  a  market  for  it.  Previous 
regulations  required  written  consent 
before  the  insured  destroyed  any  of  the 
prunes  which  were  not  to  be  harvested. 
This  change  conforms  with  the 
requirements  contained  in  other  crop 
policies. 

15.  SecUon  ll{c){l)(i)(B)— Specify 
that  production  to  count  will  not  be  less 
than  the  production  guarantee  per  acre 
for  any  acreage  that  is  marketed  directly 
to  consumers  or  sold  as  fresh  fruit  if  the 
producer  fails  to  meet  the  notification 
requirements  contained  in  section  10. 

16.  Section  ll(c){l)(iv) — Require  the 
insured  to  continue  to  provide  sufficient 
care  for  the  insured  crop  when  the 
insured  does  not  agree  with  the 
appraisal  on  that  acreage.  Production  to 
count  for  such  acreage  will  be 
determined  using  the  harvested 
production  if  the  crop  is  harvested,  or 
our  reappraisal  if  the  crop  is  not 
harvested. 

17.  Section  11(d)— Clarify  that  the 
total  harvested  production  to  coimt  will 
include  prune  production  harvested  for 
fresh  fruit.  Such  fresh  fruit  production 
will  be  converted  to  a  dried  prune 
weight  basis  by  dividing  the  total 
amount  of  fresh  fruit  production  by  3.1. 

18.  Section  12 — Add  provisions  for 
providing  insurance  coverage  by  written 
agreement.  FCIC  has  a  long  standing 
policy  of  permitting  certain 
modifications  of  the  insurance  contract 
by  written  agreement  for  some  policies. 
This  amendment  allows  FCIC  to  tailor 
the  policy  to  a  specific  insured  in 
certain  instances.  The  new  section  will 
cover  the  procedures  for,  and  duration 
of,  written  agreements. 

19.  Remove  the  date  for  submitting  an 
acreage  report.  In  accordance  with  the 
Common  Crop  Insurance  Policy,  Basic 
Provisions,  the  acreage  reporting  date 
instead  will  be  contained  in  the  Special 
Provisions.  This  change  conforms  the 


prune  crop  provisions  to  other  crop 
provisions. 

List  of  Subjects  in  7  CFR  Parts  450  and 

457 

Crop  insurance,  Prunes. 
Proposed  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  hereby  proposes 
to  amend  7  CFR  parts  450  and  457  as 
follows: 

PART  450-^RUNE  CROP  INSURANCE 
REGULATIONS 

1 .  The  authority  citation  for  7  CFR 
part  450  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  The  part  heading  is  revised  to  read 
as  set  forth  above. 

3.  Subpart  Heading  "Subpart — 
Regulations  for  the  1986  through  the 
1997  Crop  Years"  is  removed. 

4.  Section  450.7  is  amended  by 
revising  the  introductory  text  of 
paragraph  (d)  to  read  as  follows: 

§  450.7    The  application  and  policy. 

•         •         «         •         * 

(d)  The  application  for  the  1986  and 
succeeding  crop  years  is  found  at 
subpart  D  of  part  400-General 
Administrative  Regulations  (7  CFR 
400.37,  400.38).  The  provisions  of  the 
Prune  Insurance  Policy  for  the  1986 
through  1997  crop  years  are  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS; 
REGULATIONS  FOR  THE  1994  AND 
SUBSEQUENT  CONTRACT  YEARS 

4.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1).  1506(p]. 

5.  Section  457.133  is  added  to  read  as 
follows: 

§  457.133    Prune  crop  Insurance 
provisions. 

The  Pnme  Crop  Insurance  Provisions 
for  the  1998  and  succeeding  crop  years 
are  as  follows: 

paC  policies: 
Department  of  Agriculture 
Federal  Crop  Insurance  Corpotatioa 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCnC  and  reinsured  policies: 

Prune  Crop  Provisions 

If  a  conflict  exists  among  the  Basic 
Provisions  (§457.8),  these  Crop  Provisions, 
and  the  Special  Provisions:  the  Special 
Provisions  will  control  these  Crop  Provisions 


and  the  Basic  Provisions;  and  these  Crop 
Provisions  will  control  the  Basic  Provisions. 

1.  Definitions 

Days.  Calendar  days. 

Direct  marketing.  Sale  of  the  insured  crop 
directly  to  consumers  without  the 
intervention  of  an  intermediary  such  as  a 
wholesaler,  retailer,  packer,  processor, 
shipper  or  buyer.  Examples  of  direct 
marketing  include:  selling  through  an  on- 
farm  or  roadside  stand,  farmer's  market,  and 
permitting  the  general  public  to  enter  the 
field  for  the  purpose  of  picking  all  or  a 
jjortion  of  the  crop. 

FSA.  The  Farm  Service  Agency,  an  agency 
of  the  United  States  Department  of 
Agriculture,  or  a  successor  agency. 

Good  farming  practices.  The  cultural 
practices  generally  in  use  in  the  county  for 
the  crop  to  make  normal  progress  toward 
maturity  and  produce  at  least  the  yield  used 
to  determine  the  production  guarantee,  and 
recognized  by  the  Cooperative  State 
Research,  Education,  and  Extension  Service 
as  compatible  with  agronomic  and  weather 
conditions  in  the  county. 

Harvest.  Picking  of  mature  prunes  from  the 
trees  or  ground  either  by  hand  or  machine. 

Interplanted.  Acreage  on  which  two  or 
more  crops  are  planted  in  any  form  of 
alternating  or  mixed  pattern. 

Irrigated  practice.  A  method  of  producing 
a  crop  by  which  water  is  artificially  applied 
during  the  growing  season  by  appropriate 
systems  and  at  the  proper  times,  with  the 
intention  of  providing  the  quantity  of  water 
needed  to  produce  at  least  the  yield  used  to 
establish  the  irrigated  production  guarantee- 
on  the  irrigated  acreage  planted  to  the 
insured  crop. 

Market  price  for  standard  prunes.  The 
price  per  ton  shown  on  the  processor's 
settlement  sheet  for  each  size  count  of 
standard  prunes. 

Natural  condition  prunes.  The  condition  of 
primes  in  which  they  are  normally  delivered 
from  a  dehydrator  or  dry  yard. 

Non-contiguous  land.  Any  two  or  more 
tracts  of  land  whose  boundaries  do  not  touch 
at  any  point,  except  that  land  separated  only 
by  a  public  or  private  right-of-way.  waterway, 
or  an  irrigation  canal  will  be  considered  as 
contiguous. 

Production  guarantee  (per  acre).  The 
number  of  tons  determined  by  multiplying 
the  approved  APH  yield  per  acre  by  the 
coverage  level  percentage  you  elect. 

Prunes.  Any  type  or  variety  of  plums  that 
are  grown  in  the  area  for  the  production  of 
prunes  and  that  meets  the  requirements 
defined  in  the  applicable  Federal  Marketing 
Agreement  Dried  Prune  Order. 

Standard  prunes.  Any  natural  condition 
prunes: 

(a)  That  grade  "C"  or  better  in  accordance 
with  the  United  States  Standards  for  grades 
of  prunes;  or 

(b)  That  meet  or  exceed  the  grading 
standards  in  effect  for  the  crop  year,  if  a 
Federal  Marketing  Agreement  Dried  Prune 
Order  has  been  established  for  the  area  in 
which  the  insured  crop  is  grown. 

Substandard  prunes.  Any  natural 
condition  prunes  failing  to  meet  the 
applicable  grading  specifications  for  standard 
prunes. 


Ton.  Two  thousand  (2000)  pounds 
avoirdupois. 

Written  agreement.  .\  written  document 
that  alters  designated  terms  of  this  policy  in 
accordance  with  section  12. 

2.  Unit  Division 

(a)  Unless  limited  by  the  Sp>ecial 
Provisions,  a  unit  as  defined  in  section  1 
(Definitions)  of  the  Basic  Provisions  (§457.8), 
(basic  unit)  may  be  divided  into  optional 
units  if,  for  each  optional  unit,  you  meet  all 
the  conditions  of  this  section. 

(b)  Basic  units  may  not  be  divided  into 
optional  units  on  any  basis  other  than  as 
described  in  this  section. 

(c)  If  you  do  not  comply  fully  with  these 
provisions,  we  will  combine  all  optional 
units  that  are  not  in  compliance  with  these 
provisions  into  the  basic  unit  from  which 
they  were  formed.  We  will  combine  the 
optional  units  at  any  time  we  discover  that 
you  have  failed  to  comply  with  these 
provisions.  If  failure  to  comply  with  these 
provisions  is  determined  to  be  inadvertent, 
and  the  optional  units  are  combined  into  a 
basic  unit,  that  portion  of  the  premium  paid 
for  the  purpose  of  electing  optional  units  will 
be  refunded  to  you  for  the  units  combined. 

(d)  All  optional  units  established  for  a  crop 
year  must  be  identified  on  the  acreage  report 
for  that  crop  year. 

(e)  The  following  requirements  must  be 
met  for  each  optional  unit: 

(1)  You  must  have  provided  records  by  the 
production  reporting  date,  that  can  be 
independently  verified,  of  acreage  and 
production  for  each  optional  unit  for  at  least 
the  last  crop  year  used  to  determine  your 
production  guarantee; 

(2)  For  each  crop  year,  you  must  have 
records  of  marketed  production  or 
measurement  of  stored  production  from  each 
optional  unit  maintained  in  such  a  manner 
that  permits  us  to  verify  the  production  from 
each  optional  unit,  or  the  production  from 
each  unit  must  be  kept  separate  until  loss 
adjustment  is  completed  by  us; 

(3)  Each  optional  unit  must  also  meet  one 
or  more  of  the  following  criteria  as  applicable 
unless  otherwise  allowed  by  a  written 
agreement: 

(i)  Optional  units  by  Section,  Section 
Equivalent,  or  FSA  Farm  Serial  Number: 
Optional  units  may  be  established  if  each 
optional  unit  is  located  in  a  separate  legally 
identified  section.  In  the  absence  of  sections, 
we  may  consider  parcels  of  land  legally 
identified  by  other  methods  of  measure 
including,  but  not  limited  to  Spanish  grants, 
railroad  surveys,  leagues,  labors,  or  Virginia 
Military  Lands,  as  the  equivalent  of  sections 
for  unit  purposes.  In  areas  that  have  not  been 
surveyed  using  the  systems  identified  above, 
or  another  system  approved  by  us,  or  in  areas 
where  such  systems  exists  but  boundaries  are 
not  readily  discernable,  each  optional  unit 
must  be  located  in  a  separate  farm  identified 
by  a  single  FSA  Farm  Serial  Number;  or 

(ii)  Optional  Units  on  Acreage  Located  on 
Non-Contiguous  Land:  In  lieu  of  establishing 
optional  units  by  section,  section  equivalent 
or  FSA  Farm  Serial  Number,  optional  units 
may  be  established  if  each  optional  unit  is 
located  on  non-contiguous  land. 


3.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities 

In  addition  to  the  requirements  of  section 
3  (Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities]  of 
the  Basic  Provisions  (§457.8): 

(a)  You  may  select  only  one  price  election 
for  all  the  prunes  in  the  county  insured 
under  this  policy  unless  the  Sp>ecial 
Provisions  provide  different  price  elections 
by  varietal  group,  in  which  case  you  may 
select  one  price  election  for  each  prune 
varietal  group  designated  in  the  Special 
Provisions.  The  price  elections  you  choose 
for  each  varietal  group  must  have  the  same 
percentage  relationship  to  the  maximum 
price  offered  by  us  for  each  varietal  group. 
For  example,  if  you  choose  100  percent  of  the 
maximum  price  election  for  one  varietal 
group,  you  must  also  choose  100  percent  of 
the  maximum  price  election  for  all  other 
varietal  groups. 

(b)  You  must  report,  by  the  production 
reporting  date  designated  in  section  3 
(Insurance  Guarantees,  Coverage  Levels,  and 
Prices  for  Determining  Indemnities)  of  the 
Basic  Provisions  (§457.8),  by  varietal  group 
if  applicable: 

(1)  Any  damage,  removal  of  trees,  change 
in  practices,  or  any  other  circumstance  that 
may  reduce  the  expected  yields  below  the 
yield  upon  which  the  insurance  guarantee  is 
based,  and  the  number  of  affected  acres; 

(2)  The  number  of  bearing  trees  on 
insurable  and  uninsurable  acreage; 

(3)  The  age  of  the  trees  and  the  planting 
pattern;  and 

(4)  For  the  first  year  of  insurance  for 
acreage  interplanted  with  another  perennial 
crop,  and  anytime  the  planUng  pattern  of 
such  acreage  is  changed: 

(i)  The  age  of  the  interplanted  crop,  and 
varietal  group  if  applicable; 

(ii)  The  planting  pattern;  and 

(iii)  Any  other  information  that  we  request 
in  order  to  establish  your  approved  yield. 

We  will  reduce  Ih^  yield  used  to  establish 
your  production  guarantee  as  necessar>', 
based  on  our  estimate  of  the  effect  of  the 
following:  interplamted  perermial  crop; 
removal  of  trees;  damage;  change  in  practices 
and  any  other  circumstance  that  may  affect 
the  yield  potential  of  the  insured  crop.  If  you 
fail  to  notify  us  of  any  circumstance  that  may 
reduce  your  yields  from  previous  levels,  we 
will  reduce  your  production  guarantee  at  any 
time  we  become  aware  of  the  circumstance. 

4.  Contract  Changes 

In  accordance  with  section  4  (Contract 
Changes)  of  the  Basic  F^visions  (§  457.8), 
the  contract  change  date  is  October  31 
preceding  the  cancellation  date. 

5.  Cancellation  and  Termination  Dates 

In  accordance  with  section  2  (Life  of 
Policy.  Cancellation,  and  Termination)  of  the 
Basic  Provisions  (§457.8),  the  cancellation 
and  termination  dates  are  January  31. 

6.  Insured  Crop 

In  accordance  with  section  8  (Insured 
Crop)  of  the  Basic  Provisions  (§457.8),  the 
crop  insured  will  be  all  the  prunes  in  the 
county  for  which  a  premium  rate  is  provided 
by  the  actuarial  table: 

(a)  In  which  vou  have  a  share; 


(b)  That  are  grown  for  the  production  of 
natural  condition  prunes; 

(c)  That  are  grown  on  tree  varieties  that: 

(1)  Were  commercially  available  when  the 
trees  were  set  out; 

(2)  Are  adapted  to  the  area; 

(3)  Are  growm  on  rootstock  that  is  adapted 
to  the  area;  and 

(4)  Are  irrigated  (except  where  otherwise 
provided  in  the  Special  Provisions); 

(d)  That  are  grown  in  an  orchard  that,  if 
inspected,  is  considered  acceptable  by  us: 
and 

(e)  That  are  grown  on  trees  that  have 
reached  at  least  the  seventh  growmg  season 
after  being  set  out. 

7.  Insurable  Acreage 

As  an  exception  to  the  provisions  in 
section  9  (Insurable  Acreage)  of  the  Basic 
Provisions  (§457.8),  that  prohibit  insurance 
attaching  to  a  crop  planted  with  another 
crop,  prunes  interplanted  with  another 
perennial  crop  are  insurable  unless  we 
inspect  the  acreage  and  determine  that  it 
does  not  meet  the  insurability  requirements 
contained  in  your  policy. 

8.  Insurance  Period 

(a)  In  accordance  with  the  provisions  of 
section  11  (Insurance  Period)  of  the  Basic 
Provisions  (§457.8): 

(1)  Coverage  begins  for  each  crop  year  on 
March  1. 

(2)  The  calendar  date  for  the  end  of  the 
insurance  period  for  each  crop  year  is: 

(i)  October  1  for  California;  or 
(ii)  October  1 5  for  Oregon. 

(b)  In  addition  to  the  provisions  of  section 
11  (Insurance  Period)  of  the  Basic  Provisions 
(§457.8): 

(1)  If  you  acquire  an  insurable  share  in  any 
insurable  acreage  after  coverage  begins  but  on 
or  before  the  acreage  reporting  date  for  the 
crop  year,  and  after  an  inspection  we 
consider  the  acreage  acceptable,  insurance 
will  be  considered  to  have  attached  to  such 
acreage  on  the  calendar  date  for  the 
beginning  of  the  insurance  period. 

(2)  If  you  relinquish  your  insurable  share 
on  any  insurable  acreage  of  prunes  on  or 
before  the  acreage  reporting  date  for  the  crop 
year  and  if  the  acreage  was  insured  by  you 
the  previous  crop  year,  insurance  will  not  be 
considered  to  have  attached  to,  and  no 
premium  or  indemnity  will  be  due  for  such 
acreage  for  that  crop  year  unless: 

(i)  A  transfer  of  coverage  and  right  to  an 
indemnity,  or  a  similar  form  approved  by  us, 
is  completed  by  all  affected  parties; 

(ii)  We  are  notified  by  you  or  the  transferee 
in  writing  of  such  transfer  on  or  before  the 
acreage  reporting  date;  and 

(iii)  The  transferee  is  eligible  for  crop 
insurance. 

9.  Causes  of  Loss 

(a)  In  accordance  with  the  provisions  of 
section  12  (Causes  of  Loss)  of  the  Basic 
Provisions  (§457.8).  insurance  is  provided 
only  against  the  following  causes  of  loss  that 
occur  during  the  insurance  period; 

(1)  Adverse  weather  conditions; 

(2)  Fire,  unless  weeds  and  undergrowlh 
have  not  been  controlled  or  pruning  debris 
has  not  been  removed  from  the  orchard: 

(3)  Wildlife,  unless  control  measures  have 
not  been  taken; 
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(4)  Earthquake: 

(5)  Volcanic  eruption;  or 

(6)  Failure  of  the  irrigation  water  supply, 
if  caused  by  an  insured  peril  that  occurs 
during  the  insurance  period. 

(b)  In  addition  to  the  causes  of  loss 
excluded  in  section  12  (Causes  of  Loss)  of  the 
Basic  Provisions  (§  457.8).  we  will  not  insure 
against  damage  or  loss  of  production  due  to: 

(1)  Disease  or  insect  infestation,  unless 
adverse  weather: 

(i)  Prevents  the  proper  application  of 
control  measures  or  causes  properly  applied 
control  measures  to  be  ineffective;  or 

(ii)  Causes  disease  or  insect  infestation  for 
which  no  effective  control  mechanism  is 
available:  or 

(2)  Inability  to  market  the  prunes  for  any 
reason  other  than  actual  physical  damage 
from  an  insurable  cause  specified  in  this 
section.  For  example,  we  will  not  pay  you  an 
indemnity  if  you  are  unable  to  market  due  to 
quarantine,  boycott,  or  refusal  of  any  person 
to  accept  production. 

10.  Duties  in  the  Event  of  Damage  or  Loss 

In  addition  to  the  requirements  of  section 
14  (Duties  in  the  Event  of  Damage  or  Loss) 
of  the  Basic  Provisions  (§457.8),  the 
following  will  apply: 

(a)  You  must  notify  us  within  3  days  of  the 
date  harvest  should  have  started  if  the  crop 
will  not  be  harvested. 

(b)  You  must  notify  us  at  least  15  days 
before  any  production  from  any  unit  will  be 
sold  by  direct  marketing  or  sold  as  fresh  fruit. 
We  will  conduct  an  appraisal  that  will  be 
used  to  determine  your  production  to  count 
for  production  that  is  sold  by  direct 
marketing  or  is  sold  as  fresh  fruit  production. 
If  damage  occurs  after  this  appraisal,  we  will 
conduct  an  additional  appraisal.  These 
appraisals,  and  any  acceptable  records 
provided  by  you,  will  be  used  to  determine 
your  production  to  count.  Failure  to  give 
timely  notice  that  production  will  be  sold  by 
direct  marketing  or  sold  as  fresh  fruit  will 
result  in  an  appraised  amount  of  production 
to  count  of  not  less  than  the  production 
guarantee  per  acre  if  such  failure  results  in 
our  inability  to  make  the  required  appraisal. 

(c)  If  you  intend  to  claim  an  indemnity  on 
any  unit,  you  must  notify  us  at  least  15  days 
prior  to  the  beginning  of  harvest  or 
immediately  if  damage  is  discovered  during 
harvest,  so  that  we  may  inspect  the  damaged 
production. 

(d)  You  must  not  destroy  the  damaged  crop 
until  after  we  have  given  you  written  consent 
to  do  so.  If  you  fail  to  meet  the  requirements 
of  this  section  and  such  failure  results  in  our 
inability  to  inspect  the  damaged  production, 
all  such  production  will  be  considered 
undamaged  and  included  as  production  to 
count. 

11.  Settlement  of  Claim 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
separate  acceptable  production  records: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  such  production 
records  were  not  provided;  or 

(2)  For  any  basic  units,  we  will  allocate  any 
commingled  production  to  such.units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit 


(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  by: 

(1)  Multiplying  the  insured  acreage  for 
each  varietal  group,  if  applicable,  by  its 
respective  production  guarantee; 

(2)  Multiplying  the  result  in  11(b)(1)  by  the 
respective  price  election  for  each  varietal 
group,  if  applicable: 

(3)  Totaling  the  results  in  section  11(b)(2); 

(4)  Multiplying  the  total  production  to  be 
counted  of  each  varietal  group,  if  applicable, 
(see  sections  11  (c)  through  (e))  by  the 
respective  price  election; 

(5)  Totaling  the  results  in  section  11(b)(4); 

(6)  Subtracting  the  result  in  section  11(b)(5) 
6t)m  the  result  in  section  11(b)(3);  and 

(7)  Multiplying  the  result  in  section 
11(b)(6)  by  your  share. 

(c)  The  total  production  to  count  (in  tons) 
frt>m  all  insurable  acreage  on  the  unit  will 
include  all  harvested  and  appraised 
production  of  natural  condition  prunes  that 
grade  substandard  or  better  and  any 
production  that  is  harvested  and  intended  for 
use  as  fresh  friiit.  The  total  production  to 
count  will  include: 

(1)  All  appraised  production  as  follows: 
(i)  Not  less  than  the  production  guarantee 

per  acre  for  acreage: 

(A)  That  is  abandoned: 

(B)  That  is  sold  by  direct  marketing  or  sold 
as  fresh  fruit  if  you  fail  to  meet  the 
requirements  contained  in  section  10; 

(C)  That  is  damaged  solely  by  uninsured 
causes;  or 

(D)  For  which  you  fail  to  provide 
acceptable  production  records; 

(ii)  Production  lost  diie  to  uninsured 
causes; 

(iii)  Unharvested  production;  and 
(iv)  Potential  production  on  insured 
acreage  you  intend  to  abandon  or  no  longer 
care  for,  if  you  and  we  agree  on  the  appraised 
amount  of  production.  Upon  such  agreement, 
the  insurance  period  for  that  acreage  will 
end.  If  you  do  not  agree  with  our  appraisal, 
we  may  defer  the  claim  only  if  you  agree  to 
continue  to  care  for  the  crop.  We  will  then 
make  another  appraisal  when  you  notify  us 
of  further  damage  or  that  harvest  is  general 
in  the  area  unless  you  harvested  the  crop,  in 
which  case  we  will  use  the  harvested 
production.  If  you  do  not  continue  to  care  for 
the  crop,  our  appraisal  made  prior  to 
deferring  the  claim  will  be  used  to  determine 
the  production  to  count;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Any  prune  production  harvested  for 
fresh  fruit  will  be  converted  to  a  dried  prune 
weight  basis  by  dividing  the  total  amount  (in 
tons)  of  &«sh  fruit  production  by  3.1. 

(e)  Any  production  of  substandard  prunes 
resulting  from  damage  by  insurable  causes 
will  be  adjusted  based  on  the  average  size 
count  as  indicated  on  the  applicable  Dried  ' 
Fruit  Association  (DFA)  Inspection  Report 
and  Certification  Form.  Any  insurable 
damage  will  be  adjusted  by: 

(i)  Dividing  the  value  per  ton  of  such 
substandard  prunes  by  the  market  price  pet 
ton  for  standard  prunes  (of  the  same  size 
count);  and 

(ii)  Multiplying  the  result  by  the  number  of 
tons  of  such  prunes. 


12.  Written  Agreements 

Terms  of  this  policy  which  are  specifically 
designated  for  the  use  of  written  agreements 
may  be  altered  by  written  agreement  in 
accordance  with  the  following; 

(a)  You  must  apply  in  writing  for  each 
written  agreement  no  later  than  the  sales 
closing  date,  except  as  provided  in  section 
12(e): 

(b)  The  application  for  a  written  agreement 
must  contain  all  variable  terms  of  the 
contract  between  you  and  us  that  will  be  in 
effect  if  the  written  agreement  is  not 
approved: 

(c)  If  approved,  the  written  agreement  will 
include  all  variable  terms  of  the  contract, 
including,  but  not  limited  to,  crop  type  or 
varietal  group,  the  guarantee,  premium  rate, 
and  price  election: 

(d)  Each  written  agreement  will  only  be 
valid  for  one  year  (If  the  written  agreement 
is  not  specifically  renewed  the  following 
year,  insurance  coverage  for  subsequent  crop 
years  will  be  in  accordance  with  the  printed 
policy);  and 

(e)  An  application  for  a  written  agreement 
submitted  after  the  sales  closing  date  may  be 
approved  if,  after  a  physical  inspection  of  the 
acreage,  it  is  determined  that  no  loss  has 
occurred  and  the  crop  is  insurable  in 
accordance  with  the  policy  and  written 
agreement  provisions. 

Signed  in  Washington,  D.C.,  on  July  3, 
1997. 

Suzette  Dittrich, 

Deputy  Manager,  Federal  Crop  Insumnce 
Corporation. 
(FR  Doc.  97-18060  Filed  7-9-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[DEA  No.  166P] 

21  CFR  Part  1308 

Schedules  of  Controlled  Substances: 
Proposed  Placement  of  Butorphanol 
into  Schedule  IV 

AGENCY:  Drug  Enforcement 
Administration,  Department  of  Justice. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  proposed  rule  is  issued 
by  the  Acting  Deputy  Administrator  of 
the  Drug  Enforcement  Administration 
(DEA)  to  place  the  substance 
butorphanol,  including  its  salts  and 
optical  isomers,  into  Schedule  IV  of  the 
Controlled  Substances  Act  (CSA).  This 
proposed  action  is  based  on  a 
recommendation  from  the  Assistant 
Secretary  for  Health  of  the  Department 
of  Health  and  Human  Services  (DHHS) 
that  butorphanol  be  added  to  Schedule 
IV  and  on  an  evaluation  of  the  relevant 
data  by  the  DEA.  If  finalized,  this  action 
will  impose  the  regulatory  controls  and 
criminal  sanctions  of  Schedule  FV  on 
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those  who  handle  butorphanol  and 
products  containing  butorphanol. 

DATES:  Comments,  objections  and 
requests  for  a  hearing  must  be  submitted 
on  or  before  August  11,  1997. 

ADDRESSES:  Comments,  objections  and 
requests  for  a  hearing  should  be 
submitted  in  quintuplicate  to  the  Acting 
Deputy  Administrator,  Drug 
Enforcement  Administration, 
Washington,  DC  20537;  Attention:  DEA 
Federal  Register  Representative/CCR. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202) 307-7183. 
SUPPLEMENTARY  INFORMATION: 
Butorphanol,  currently  a  non-controlled 
substance  is  classified  as  an  opioid 
agonist-antagonist  analgesic  that  is 
marketed  as  a  prescription  drug  under 
the  trade  name  Stadol®  for  the  relief  of 
moderate  to  severe  pain  in  humans.  It  is 
also  marketed  as  a  veterinary  product 
under  the  trade  names  Torbugesic®  and 
Torbutrol*  for  use  in  horses  and  dogs. 
It  was  first  marketed  as  an  injectable 
product  in  1979.  Although  there  was 
limited  abuse  of  the  injectable  product 
among  certain  populations,  significant 
abuse  was  not  observed  until  after  the 
nasal  spray  was  introduced  in  1992. 

The  Acting  Deputy  Administrator  of 
the  DEA  received  a  letter  dated 
September  30,  1996,  from  the  Assistant 
Secretary  for  Health,  on  behalf  of  the 
Secretary  of  the  DHHS,  recommending 
that  the  drug  product,  Stadol  NS  Nasal 
Spray,  be  placed  into  Schedule  IV  of  the 
CSA.  Enclosed  with  the  September  30, 
1996  letter  from  the  Assistant  Secretary 
was  a  scientific  and  medical  evaluation 
prepared  by  the  Food  and  Drug 
Administration  (FDA).  The  document 
contained  a  review  of  the  factors  which 
the  CSA  requires  the  Secretary  to 
consider  [21  U.S.C.  811(b)]. 
Correspondence  from  the  Acting 
Assistant  Secretary  for  Health  dated 
June  19,  1997,  confirmed  that  the  DHHS 
recommendation  included  the  substance 
butorphanol  and  its  salts  and  isomers. 

The  factors  considered  by  the 
Assistant  Secretary  for  Health  and  the 
DEA  with  respect  to  butorphanol  were: 

(1)  Its  actual  or  relative  potential  for 
abuse; 

(2)  Scientific  evidence  of  its 
pharmacological  effect; 

(3)  The  state  of  current  scientific 
knowledge  regarding  the  drug; 

(4)  Its  history  and  current  pattern  of 
abuse; 

(5)  The  scope,  duration,  and 
significance  of  abuse; 


(6)  What,  if  any,  risk  there  is  to  the 
public  health; 

(7)  Its  psychic  or  physiological 
dependence  liability;  and 

(8)  Whether  the  substance  is  an 
immediate  precursor  of  a  substance 
already  controlled  under  this 
subchapter. 

The  following  are  summaries  of  the 
abuse  potential  and  actual  abuse  of 
butorphanol  based  on  the  information 
reviewed  by  the  DEA,  including  the 
scientific  and  medical  evaluation  of  the 
DHHS. 

Summary  of  Abuse  Potential 

Butorphanol's  profile  of  effects 
resembles  that  of  an  opioid  with  either 
mixed  agonist-antagonist  actions  or 
partial  agonist  effects,  rather  than  full 
mu  agonist  effects,  like  morphine. 
Butorphanol's  actions  are  mediated  via 
three  different  opioid  receptor  subtypes: 
mu,  kappa,  and  delta  opioid  receptors, 
showing  a  12:1  mu:kappa  and  34:1 
mu:delta  selectivity.  Butorphanol's 
selectivity  for  mu  receptors  is  consistent 
with  its  mu  agonist  discriminative 
stimulus,  self-administration  and 
antinociceptive  profile  of  effects  which 
are  similar  to  those  of  morphine, 
codeine  and  fentanyl,  all  Schedule  II 
controlled  substances.  Butorphanol's 
selectivity  for  kappa  receptors  is 
consistent  with  its  sedation  and 
respiratory  depression  which  are  similar 
to  those  of  kappa  agonists  such  as 
pentazocine,  a  Schedule  IV  substance 
under  the  CSA. 

Preclinical  and  clinical  studies  show 
that  butorphanol  produces  reinforcing 
effects  that  are  less  than  those  of 
morphine.  Butorphanol  administered 
transnasally.  intramuscularly,  or 
intravenously  in  either  normal 
volunteers  or  former  opioid  abusers 
produces  positive  mood  and  reinforcing 
effects  in  humans  (i.e.,  high,  drug- 
liking).  In  both  opiate-abusing  and 
normal  volunteer  subjects, 
butorphanol's  subjective  effects  differ 
from  those  of  full  mu  opiate  agonists. 
Compared  to  an  equivalent  dose  of 
morphine,  butorphanol  produces 
equivalent  positive  subjective  effects, 
but  greater  aversive  or  dysphoric  effects, 
including  greater  disruption  of  behavior, 
sedation,  confusion,  and  difficulty 
concentrating.  Butorphanol 
administered  transnasally  or 
intramuscularly  produces  similar  onsets 
of  effects,  rates  of  elimination,  and 
profiles  of  effects,  however,  the 
magnitudes  of  effects  were  greater  after 
intramuscularly  administered 
butorphanol.  These  studies  show  that 
the  abuse  potential  of  butorphanol  does 
not  differ  depending  upon  the  route  of 
administration  or  preparation,  and  that 


the  abuse  potential  of  butorphanol  is 
lower  than  that  of  morphine  and  similar 
to  that  of  pentazocine. 

Butorphanol  can  induc»  physical  and 
psychological  dependence  in  animals 
and  humans.  There  is  evidence  that  use 
of  butorphanol  produces  tolerance  and 
dependence,  results  in  drug-seeking  and 
craving,  and  its  abrupt  discontinuation 
produces  an  opioid-like  withdrawal 
syndrome.  During  clinical  trials,  three 
percent  of  the  161  patients  who  used 
butorphanol  for  two  months  or  longer 
reported  behavioral  symptoms 
suggesting  possible  abuse,  and 
approximately  one  percent  of  these 
patients  reported  significant  overuse. 
Chronic  use  of  butorphanol  results  in 
reports  of  abuse  and  self-reported 
addiction  and  discontinuation  results  in 
a  mild  withdrawal  syndrome. 
Withdrawal  such  as  anxiety,  agitation, 
and  diarrhea  are  observed.  The  physical 
dependence  and  withdrawal  syndrome 
produced  by  butorphanol  are  similar  to 
those  observed  after  long  term 
administration  of  pentazocine. 
Consistent  with  its  partial  antagonist 
effects,  butorphanol  can  precipitate 
withdrawal  in  animals  and  humans 
maintained  on  mu  agonists. 

Summary  of  Actual  Abuse  and 
Diversion 

For  about  a  decade  after  butorphanol 
was  first  approved  for  marketing  as  an 
injectable  product  in  the  United  States, 
reports  of  abuse  were  received  only 
occasionally.  This  was  likely  due  to  its 
limited  availability  and  therapeutic 
indication.  However,  following  the 
introduction  of  the  nasal  spray  product 
in  the  United  States  in  1992,  abuse 
dramatically  increased.  Many  of  the 
abuse  reports  came  from  state 
authorities.  At  their  November  1996 
annual  meeting,  the  National 
Association  of  State  Controlled 
Substances  Authorities  (NASCA) 
recognized  that  the  increasing  abuse  and 
diversion  of  butorphanol  warranted  its 
scheduling.  Furthermore  at  this 
meeting,  NASCA  passed  a  resolution 
urging  FDA  and  DEA  to  expeditiously 
place  butorphanol  into  Schedule  III  of 
the  CSA. 

Butorphanol  has  been  a  source  of 
increasing  incidents  of  abuse  and 
diversion  since  1992.  DEA  has  received 
reports  from  44  states  indicating  that 
butorphanol  is  being  abused,  diverted 
and  trafficked.  These  reports  have  been 
received  from  DEA  Diversion 
Investigators,  physicians.  State  Boards 
of  Pharmacies,  the  National  Association  ' 
of  State  Controlled  Substances 
Authorities,  and  State  Drug  Enforcement 
officials.  They  show  that  butorphanol  is 
stolen  fttjm  retail  and  hospital 
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pharmacies  and  is  diverted  through 
forged  and  altered  prescriptions, 
improper  prescribing  and  inappropriate 
dispensing,  doctor  shopping,  and 
requests  for  early  refills.  Additionally, 
butorphanol  abuse  is  associated  with 
escalating  use  and  drug  seeking 
behavior. 

In  response  to  increasing  reports  of 
abuse  and  diversion,  six  U.S.  states  and 
Canada  have  administratively  scheduled 
butorphanol,  and  several  other  states 
have  proposals  pending  to  schedule 
butorphanol.  Some  individual  hospital 
pharmacies  handle  butorphanol  as  a 
controlled  substance  requiring  the  same 
recordkeeping,  change  of  shift  audits, 
and  security  as  though  the  products 
were  already  scheduled.  In  many  cases, 
the  initial  use  of  butorphanol  is  for  pain 
relief,  however,  escalation  of  dose  and 
drug  seeking  of  butorphanol  have  been 
reported. 

In  1994  the  FDA.  in  consultation  with 
the  DEA,  conducted  a  survey  of  State 
Drug  Program  Directors.  Boards  of 
Pharmacy,  and  Drug  Enforcement 
officials  to  provide  information  on  the 
abuse,  trafficking,  and  diversion  of 
butorphanol.  The  results  of  the  FDA's 
survey  of  the  states  on  the  "Abuse, 
Misuse,  Diversion  of  Stabol  Injectable 
and  Stadol  Nasal  Spray  "  confirm  the 
reports  of  increasing  abuse  of 
butorphanol.  State  Boards  of  Pharmacy, 
State  Drug  Program  Directors,  and  State 
Drug  Enforcement  ofRcials  from  46 
states  and  Guam  responded  to  the 
survey.  In  November  1995,  the  FDA 
issued  a  final  report  on  this  survey. 
Eighty-three  percent  of  the  respondents 
stated  that  they  were  aware  of  non- 
medical use,  diversion  or  abuse  of 
butorphonol  in  their  state.  Fifteen 
percent  of  the  states  have  attempted  to 
regulate  butorphanol  as  a  controlled 
substance,  and  44  percent  of  the  states 
reported  that  non-regulatory  entities, 
such  as  hospitals,  nursing  homes,  and 
clinics  have  found  it  necessary  to 
institute  special  controls  beyond  those 
of  normal  prescription  drugs  to  limit 
access  to  the  drug.  Of  the  states  that 
responded.  74  percent  reported  that  the 
nasal  spray  was  abused  and  52  percent 
reported  that  the  injectable  was  abused. 
Approximately  60  percent  of  the  states 
cited  that  the  drug's  source  was  from 
overprescribing,  55  percent  from  forged 
or  altered  prescriptions  and  six  percent 
from  "the  street".  Twenty-five  percent 
of  the  states  were  aware  of  excessive 
•  prescription  refill  data  from  health 
insurance  payment  plans.  Forty-eight 
percent  of  the  states  were  aware  of  thefts 
of  butorphanol  and  1 1  percent  of  the 
states  reported  product  tampering.  The 
survey  provided  information  that 


butorphanol  abusers  crossed  all 
socioeconomic  levels. 

Relying  on  the  scientific  and  medical 
evaluation  and  the  recommendation  of 
the  Assistant  Secretary  for  Health, 
received  in  accordance  with  section  201 
(b)  of  the  Act  (21  U.S.C.  811  (b)),  and  the 
indejjendent  review  of  the  DEA,  the 
Acting  Deputy  Administrator  of  the 
DEA,  pursuant  to  sections  201  (a)  and 
201(b)  of  the  Act  (21  U.S.C.  811(a)  and 
811(h)),  finds  that: 

(1)  Based  on  information  now 
available,  butorphanol  has  a  low 
potential  for  abuse  relative  to  the  drugs 
or  other  substances  in  Schedule  III; 

(2)  Butorphanol  has  a  currently 
accepted  medical  use  in  treatment  in  the 
United  States;  and 

(3)  Abuse  of  butorphanol  may  lead  to 
limited  physical  dependence  and 
psychological  dependence  relative  to 
the  drugs  or  other  substances  in 
Schedule  III. 

Based  on  these  findings,  the  Acting 
Deputy  Administrator  of  the  DEA 
concludes  that  butorphanol,  including 
its  salts  and  isomers,  warrants  control  in 
Schedule  IV  of  the  CSA. 

Interested  persons  are  invited  to 
submit  their  comments,  objections  or 
requests  for  a  hearing,  in  writing,  with 
regard  to  this  proposal.  Requests  for  a 
hearing  should  state,  with  particularity, 
the  issues  concerning  which  the  person 
desires  to  be  heard.  All  correspondence 
regarding  this  matter  should  be 
submitted  to  the  Acting  Deputy 
Administrator,  Drug  Enforcement 
Administration,  Washington,  D.C. 
20537.  Attention:  DEA  Federal  Register 
Representative/CCR.  In  the  event  that 
comments,  objections,  or  requests  for  a 
hearing  raise  one  or  more  issues  which 
the  Acting  Deputy  Administrator  finds 
warrants  a  hearing,  the  Acting  Deputy 
Administrator  shall  other  a  public 
hearing  by  notice  in  the  Federal 
Register,  summarizing  the  issues  to  be 
heard  and  setting  the  time  for  the 
hearing. 

In  accordance  with  the  provisions  of 
the  CSA  (21  U.S.C.  811(a)),  this  action 
is  a  formal  rulemaking  "on  the  record 
after  opportunity  for  a  hearing."  Such 
proceedings  are  conducted  pursuant  to 
the  provisions  of  5  U.S.C.  556  and  557 
and,  as  such,  are  exempt  from  review  by 
the  Office  of  Management  and  Budget 
pursuant  to  Executive  Order  (E.O.) 
12866,  section  3(d)(1).  The  Acting 
Deputy  Administrator,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this 
proposed  rule  and  by  approving  it 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small-business 
entities.  Butorphanol  products  are 


prescription  drugs  used  to  treat 
moderate  to  severe  pain.  Handlers  of 
butorphanol  also  handle  other  opiate 
analgesics  which  are  controlled 
substances  and  are  already  subject  to  the 
regulatory  requirements  of  the  CSA. 

This  rule  will  not  result  in  the 
expenditiu*  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competitions,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  the  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

■This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  E.O.  12612,  it  is 
determined  that  this  rule,  if  finalized, 
will  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  21  CFR  Part  1308 

Administrative  practice  and 
procedure,  drug  traffic  control, 
narcotics,  prescription  drugs. 

Under  the  authority  vested  in  the 
Attorney  General  by  section  210(a)  of 
the  CSA  [21  U.S.C.  811(a)l,  and 
delegated  to  the  Administrator  of  the 
DEA  by  the  Department  of  Justice 
regulations  (28  CFR  0.100)  and 
redelegated  to  the  Acting  Deputy 
Administrator  pursuant  to  28  CFR 
0.104,  the  Acting  Deputy  Administrator 
hereby  proposes  that  21  CFR  part  1308 
be  amended  as  follows: 

PART  1308— {AMENDED] 

1.  The  authority  citation  for  21  CFR 
part  1308  continues  to  read  as  follows: 

Authority:  21  U.S.C.  811.  812.  871(b) 
unless  otherwise  noted. 

2.  Section  1308.14  is  proposed  to  be 
amended  by  adding  a  new  paragraph 
(0(2)  to  read  as  follows: 
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§1308.14    Schedule  IV. 

***** 

(f)*  *  * 

(2)  Butorphanol  (including  its  optical 
isomers). 

***** 

Dated:  July  2. 1997. 
James  S.  Milfbrd, 

Acting  Deputy  Administrator,  Drug 

Enforcement  Administration. 

[PR  Doc.  97-17961  Filed  7-9-97:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WI53-03-7301;  FRL-5855-9] 

Public  Hearing  and  Comment  Period 
on  the  Proposed  Redesigrurtion  of  the 
Forest  County  Potawatomi  Community 
to  a  PSD  Class  I  area;  State  of 
Wisconsin 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Environmental  Protection 
Agency  (EPA)  under  its  Prevention  of 
Significant  Deterioration  (PSD)  Program 
proposed  to  redesignate  a  portion  of  the 
Forest  County  Potawatomi  (FCP) 
Community's  lands  to  Class  I  for  PSD 
purposes  on  June  29,  1995,  (60  FR 
33779).  EPA  is  now  holding  two 
informational  meetings  and  public 
hearings  on  the  FCP  redesignation 
request,  and  is  establishing  a  new  close 
of  the  public  comment  period  on  its 
proposed  approval  of  the  FCP's 
redesignation  request. 
DATES:  A  general  informational  meeting 
and  public  hearing  on  the  redesignation 
will  be  held  in  Carter,  Wisconsin, 
starting  at  4:00  pm  CDT  on  August  12, 
1997.  The  second  meeting  and  public 
hearing  will  be  held  in  Rhinelander, 
Wisconsin,  starting  at  1:00  pm  CDT  on 
August  13.  1997. 

All  written  comments  on  the  FCP 
redesignation  miist  be  received  by 
September  15,  1997  to  be  considered  by 
EPA  in  making  its  final  decision  on  the 
redesignation  request. 
ADDRESSES:  The  August  12,  1997 
meeting  and  public  hearing  will  be  held 
at  the  Indian  Springs  Lodge  on  Highway 
32  in  Carter,  Wisconsin,  and  the  August 
13,  1997,  meeting  and  public  hearing 
will  be  held  at  the  Holiday  Inn 
Rhinelander,  668  West  Kemp  Street, 
Highway  8  and  47,  Rhinelander, 
Wisconsin. 

All  written  comments  on  this 
redesignation  request  and  proposed 


approval  should  be  addressed  to: 
Carlton  Nash,  Chief.  Regulation 
Development  Section,  EPA  (AR-18J),  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604. 

Additional  information  used  in 
developing  the  proposal  is  available 
during  normal  business  hours  for  public 
inspection  and  copying  at  the  Air 
Programs  Branch,  Region  5.  EPA  (AR- 
18J),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  A  copy  of  these 
documents  is  also  available  for 
inspection  at  the  Crandon  Public 
Library,  104  South  Lake  Avenue, 
Crandon,  Wisconsin  54520-1458,  (715) 
478-3784. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Constantine  Blathras,  EPA  Region  5 
(AR-18J),  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-0671. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
under  its  PSD  Program  (Part  C  of  the 
Clean  Air  Act)  proposed  to  redesignate 
a  portion  of  the  FCP  Community's  lands 
to  Class  I  for  PSD  purposes  in  the  June 
29,  1995,  Federal  Register  (60  FR 
33779).  The  intent  of  the  PSD  program 
is  to  prevent  deterioration  of  existing  air 
quality.  The  Act  provides  for  three  basic 
classifications,  with  Class  I  being  the 
designation  which  allows  the  least 
amount  of  degradation.  States  and 
Indian  governing  bodies  may  request 
reclassification  of  areas  under  their 
jurisdiction  to  accommodate  the  social, 
economic,  and  environmental  needs  and 
desires  of  the  local  population. 

On  February  14,  1995  the  FCP  Tribal 
Council  submitted  to  EPA  a  proposal  to 
redesignate  certain  FCP  Reservation 
lands  from  Class  II  to  Class  I.  These 
lands  are  limited  to  parcels  over  80 
acres,  only  in  Forest  County,  and  held 
in  trust  for  the  Tribe  by  the  Federal 
govenunent.  EPA  evaluated  the  FCP 
request  in  relationship  to  the 
requirements  of  the  Act  and  proposed 
for  public  comment  to  approve  it.  EPA 
scheduled  in  its  June  29,  1995  proposal 
a  public  hearing  and  established  a 
public  comment  period.  Based  on  a 
request  by  the  Governors  of  Wisconsin 
and  Michigan  to  enter  into  negotiations 
on  the  proposed  redesignation,  EPA 
subsequenUy  canceled  the  public 
heeuing  and  left  open  the  public 
comment  period  until  further  notice  (60 
FR  40139). 

EPA  is  now  scheduling  two 
informational  meetings  on  Class  I  PSD 
redesignations  in  general,  each 
immediately  followed  by  a  public 
hearing  on  the  FCP  redesignation 
request  in  particular.  The  first  meeting 
and  public  hearing  will  be  held  at  the 
Indian  Springs  Lodge  on  Highway  32  in 
Carter,  Wisconsin,  starting  at  4:00  pm 


CDT,  on  August  12,  1997;  and  the 
second  meeting  and  public  hearing  will 
be  held  at  the  Holiday  Inn  Rhinelander, 
668  West  Kemp  Street,  Highway  8  and 
47,  Rhinelander  Wisconsin,  starting  at 
1:00  pm  CDT  on  August  13,  1997. 

EPA  is  also  establishing  a  new  close 
of  the  pubic  comment  period.  All 
vmtten  comments  on  the  proposed  FCP 
redesignation  must  now  be  received  by 
September  15.  1997  to  be  considered  by 
EPA  in  making  its  final  decision  on  the 
redesignation  request.  For  additional 
information  on  the  EPA's  proposed         "" 
approval  of  the  FCP  redesignation 
request,  please  see  EPA's  proposal  in 
the  June  29,  1995  Federal  Register  and/ 
or  the  additional  material  available  at 
both  the  Region  5  offices  and  the 
Crandon  Public  Library. 

Administrative  Review  ^ 

This  action  has  been  classified  as  a 
Table  3  action  by  the  Regional 
Administrator  under  the  procedures 
published  in  the  Federal  Register  on 
January  19,  1989  (54  FR  2214-2225),  as 
revised  by  an  October  4, 1993 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation.  The  Office  of 
Management  and  Budget  has  exempted 
this  regulatory  action  from  Executive 
Order  12866  review. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  PSD  Class  I  redesignation. 
Each  request  for  redesignation  shall  be 
considered  separately  and  in  relation  to 
relevant  statutory  and  regulatory 
requirements. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  Section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  Impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 
The  proposed  action  does  not  have  a 
significant  direct  impact  on  small 
entities  and  may  only  prospectively 
affect  the  amount  of  air  quality 
deterioration  that  is  allowed  from  major 
stationary  sources  and  major 
modifications,  as  defined  by  40  CFR 
52.21,  and  will  not  result  in  any 
significant  additional  requirements  for 
small  entities.  Therefore,  I  certify  that 
this  action  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 
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Under  Sections  202.  203.  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Unfunded  Mandates  Act),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  SlOO  million 
or  more  to  the  private  sector,  or  to  State. 
local,  or  Tribal  governments  in  the 
aggregate. 

Through  submission  of  the  request  for 
»redesignation,  the  Tribal  government 
has  elected  to  adopt  an  option  allowed 
them  under  Section  164  of  the  Act.  The 
redesignation  being  proposed  for 
approval  in  this  action  may  bind  State, 
local,  and  Tribal  governments  to 
perform  certain  actions  and  also  may 
ultimately  lead  to  the  private  sector 
being  required  to  perform  certain  duties. 
However,  EPA  has  also  determined  that 
this  action  does  not  include  a  mandate 
that  may  result  in  estimated  costs  of 
SlOO  million  or  more  to  State,  local,  or 
Tribal  governments  in  the  aggregate  or 
to  the  private  sector. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and  ' 
recordkeeping  requirements.  Sulfur 
oxides. 

Authority:  42  U.S.C.  7401-7671q. 

Date;  (une  30,  1997. 
David  A.  Ullrich, 
Acting  Regional  Administrator. 
IFR  Doc.  97-18093  Filed  7-9-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  62 

[Docket  »OR-1-0001;  FR4.-5853-6] 

Approval  and  Promulgation  of  State 
Plans  for  Designated  Facilities  and 
Pollutants:  Oregon 

agency:  Envirorunental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

SUMMARY:  The  EP.A  proposes  to  approve 
the  Section  11 1(d)/ 129  State  Plan 
submitted  by  Oregon  on  December  31, 
1996.  The  State  Plan  was  submitted  by 
Oregon  to  satisfy  certain  Federal  Clean 
.Mr  Act  requirements.  In  the  Final  Rules 
Section  of  this  Federal  Register,  the 
EPA  is  approving  the  State's  Plan 
submittal  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 


views  this  as  a  noncontroversial 
submittal  and  anticipates  that  it  will  not 
receive  any  significant,  material,  and 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule  and  incorporated  by  reference 
herein.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action. 

date:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  August 
11.  1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Catherine  Woo, 
Envirorunental  Protection  Specialist,  at 
the  EPA  Regional  Office  listed  below. 
Copies  of  the  documents  relevant  to  this 
proposed  rule  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  day  of  the 
visit. 

Environmental  Protection  Agency, 
Region  10.  Office  of  Air  Quality.  1200 
6th  Avenue,  Seattle,  WA  98101. 

The  State  of  Oregon,  Department  of 
Envirorunental  Quality,  811  SW  Sixth 
Avenue.  Portland,  Oregon  97204. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Woo.  Office  of  Air  Quality 
(OAQ-107).  EPA.  1200  6th  Avenue, 
Seattle,  WA  98101.  (206)  553-1814. 

SUPPI.EMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  which  is  located  in  the  Rules 
Section  of  this  Federal  Register  and 
incorporated  by  reference  herein. 

Dated:  Jime  24. 1997. 
CSiuck  Clarke, 
Regional  Administrator. 
[PR  Doc.  97-18081  FUed  7-9-97;  8:45  am] 
BHJJNOCODE  seao-oo-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-61;  RM-8983] 

Radio  Broadcasting  Services; 
Alberton,  Montana 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Withdrawal  of  proposed  rule. 

SUMMARY:  Action  in  this  document 
denies  the  proposed  allotment  of  F^ 
Channel  284A  at  Alberton,  Montana. 
The  Notice  of  Proposed  Rule  Making 
was  issued  in  response  to  a  petition 
filed  by  Vixon  Valley  Broadcasting,  See 
62  FR  6927,  February  14,  1997,  With 
this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-51, 
adopted  June  18,  1997,  and  released 
June  27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors,  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140.  Washington,  DC 
20037, (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-17882  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  671 2-01 -U 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 
[Docket  No.  PS-137,  Notice  2] 

Underground  Storage  of  Natural  Gas 
or  Hazardous  Liquid 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Proposed  rule  proceeding; 
termination. 
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SUMMARY:  RSPA  terminates  its  proposed 
rule  proceeding  on  underground  gas  and 
hazardous  liquid  storage  facilities.  The 
proceeding  yielded  information  on 
current  safety  practices  and  the  extent  of 
safety  guidance  and  state  regulation. 
Considering  this  information,  RSPA  has 
decided  not  to  take  rulemaking  action. 
FOR  FURTHER  INFORMATION  CONTACT: 
L.  M.  Furrow,  (202)  366-4595. 
SUPPLEMENTARY  INFORMATION:  For  more 
information  about  the  proposed  rule 
proceeding  and  issuance  of  an  advisory 
bulletin,  see  the  notice  published  in 
today's  issue  of  the  Federal  Register. 

(49  U.S.C.  Chapter  601;  49  CFR  1.53) 

Issued  in  Washington  DC  on  July  2,  1997. 
Cesar  DeLeon, 

Deputy  Associate  Administrator  for  Pipeline 
Safety. 
[FR  Doc.  97-17932  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  4910-60-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  t^e 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty,  filing  of 
pjetitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Doctet  No.  97-051-11 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Approved  information 
collection  extension;  comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  credit  account  approval  for 
reimbursable  services. 
DATES:  Comments  on  this  notice  must  be 
received  by  September  8.  1997  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
97-051-1,  Regulatory  Analysis  and 
Development.  PPD,  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  RiverdaJe, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-051-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  EXZ.  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays. 

Persons  wishing  to  inspect  comments 
are  requested  to  call  ahead  on  (202) 
690-2817  to  facilitate  entry  into  the 
comment  reading  room 
FOR  FURTHER  INFORMATION:  For 
information  regarding  credit  account 


approval  for  reimbursable  services, 
contact  Ms.  Donna  J.  Ford,  User  Fees 
Section  Head,  FSSB.  APHIS.  4700  River 
Road,  Unit  54,  Riverdale.  MD  20737- 
1232,  301)  734-5752;  or  e- 
mail:dford®aphis. usda.gov.  For  copies 
of  more  detailed  information  on  the 
information  collection,  contact  Ms. 
Celeste  Sickles.  Agency  Support  Service 
Specialist,  at  (301)  734-7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  Credit  Account  Approval  for 
Reimbursable  Services. 

OMB  Number:  0579-0055. 

Expiration  Date  of  Approval: 
November  30, 1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  services  of  an  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  inspector  to  clear  imported  and 
exported  conMnodities  requiring  release 
by  APHIS  personnel  are  covered  by  user 
fees  during  regular  working  hours.  If  an 
importer  wishes  to  have  a  shipment  of 
cargo  cleared  at  other  hours,  such 
services  will  usually  be  provided  on  a 
reimbursable  overtime  basis,  unless 
already  covered  by  a  user  fee.  Exporters 
wishing  cargo  certified  during 
non working  hours  may  also  utilize  this 
procedure. 

Requestors  of  our  services  are  usually 
repeat  customers  and  request  that  we 
bill  them  for  our  services.  We  need  to 
collect  certain  information  in  order  for 
our  Field  Servicing  Office  to  conduct  a 
credit  check  on  prospective  applicants 
to  ensure  credit  worthiness  prior  to 
extending  credit  services,  and  to  prepare 
billings  for  such  services  performed. 
This  is  a  one-time  information 
collection  using  APHIS  Form  192. 

Also,  the  1996  Debt  Improvement 
Collection  Act  requires  that  agencies 
collect  tax  identification  nimibers  from 
all  persons  doing  business  with  the 
Government  for  purposes  of  collecting 
delinquent  debts.  This  is  one  field  on 
the  APHIS  Form  192,  and  it  must  be 
completed  before  credit  is  extended. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
extend  approval  of  this  information 
collection. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 


(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g..  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.25  hours  per 
response. 

Respondents:  Importers/exporters 
who  wish  to  have  a  shipment  of  cargo 
or  animals  cleared  during  nonworking 
hours. 

Estimated  Number  of  Respondents: 
480. 

Estimated  Numbers  of  Responses  per 
Respondent:!. 

Estimated  Total  Annual  Burden  on 
Respondents:  120  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC.  this  3rd  day  of 
July  1997. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[PR  Doc.  97-18106  Filed  7-9-97;  8:45  am) 

BILUNO  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

pocket  No.  97-055-1] 

Availability  of  an  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  for  Field  Testing 
Vaccine  Containing  Canarypox- 
Vectored  Rabies  Fraction 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
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ACTION:  Notice. 


SUMNARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  has  prepared  an 
environmental  assessment  and  a  finding 
of  no  significant  impact  for  the 
shipment  for  field  testing  of  an 
unlicensed  veterinary  vaccine 
containing  a  canarypox-vectored  rabies 
fraction  for  use  in  cats.  A  risk  analysis, 
which  forms  the  basis  for  the 
environmental  assessment,  has  led  us  to 
conclude  that  shipment  of  this 
veterinary  vaccine  for  field  testing  wrill 
not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
Based  on  our  finding  of  no  significant 
impact,  we  have  determined  that  an 
environmental  impact  statement  need 
not  be  prepared.  With  this  notice,  we 
state  our  intention  to  authorize 
shipment  of  this  combination  vaccine 
product  for  field  testing  14  days  after 
the  date  of  this  notice,  unless  new 
substantia]  issues  bearing  on  the  effects 
of  the  action  contemplated  here  are 
brought  to  our  attention.  We  also  intend 
to  issue  a  veterinary  biological  product 
license  for  this  product  and  three 
additional  products  containing  the  same 
canarypox-vectored  rabies  fraction, 
provided  the  field  trial  data  support  the 
conclusions  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  and  the  products  meet  all  other 
requirements  for  licensure. 

ADDRESSES:  Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  may  be  obtained  by  contacting 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Please  refer  to  the 
docket  number,  date,  and  complete  title 
of  this  notice  when  requesting  copies. 
Copies  of  the  environmental  assessment 
and  finding  of  no  significant  impact  (as 
well  as  the  risk  analysis  writh 
confidential  business  information 
removed)  are  also  available  for  public 
inspection  at  USDA.  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  those  documents  are 
requested  to  call  ahead  on  (202)  690- 
2817  to  facilitate  entry  into  the  reading 
room. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Jeanette  Greenberg,  Technical  Writer- 
Editor,  Center  for  Veterinary  Biologies. 
Licensing  and  Policy  Development, 
Veterinary  Services,  APHIS,  USDA. 
4700  River  Road  Unit  148,  Riverdale, 
MD  20737-1231;  telephone  (301)  734- 
8400;  fax  (301)  734-8910;  or  e-mail: 
jgreenberg@aphis.usda.gov. 


SUPPLEMENTARY  INFORMATION:  Under  the 
Virus-Senma-Toxin  Act  (21  U.S.C.  151 
et  seq.),  a  veterinary  biological  product 
must  be  shown  to  be  pure,  safe,  potent, 
and  efficacious  before  a  veterinary 
biological  product  license  may  be 
issued.  A  field  test  is  generally 
necessary  to  satisfy  prelicensing 
requirements  for  veterinary  biological 
products.  In  order  to  ship  an  unlicensed 
veterinary  biological  product  for  the 
purpose  of  conducting  a  field  test,  a 
person  must  receive  authorization  from 
the  Animal  and  Plant  Health  Inspection 
Service  (APHIS). 

In  determining  whether  to  authorize 
shipment  for  field  testing  of  the 
unlicensed  veterinary  biological  product 
referenced  in  this  notice.  APHIS 
conducted  a  risk  analysis  to  assess  the 
potential  effect  of  this  product  on  the 
safety  of  animals,  the  public  health,  and 
the  environment.  Based  on  the  risk 
analysis,  APHIS  has  prepared  an 
environmental  assessment  (EA).  APHIS 
has  concluded  that  shipment  of  the 
unlicensed  veterinary  biological  product 
for  field  testing  will  not  significantly 
affect  the  quality  of  the  human 
environment.  Based  on  this  finding  of 
no  significant  impact  (FONSI),  we  have 
determined  that  there  is  no  need  to 
prepare  an  environmental  impact 
statement.  An  EA  and  FONSI  have  been 
prepared  by  APHIS  for  the  shipment  of 
the  following  unlicensed  veterinary 
biological  product  for  field  testing: 
Requester.  Rhone  Merieux.  Inc., 
Establishment  License  No.  298. 

Product:  Feline  Leukemia- 
RhinotracheiUs-Calici-Panleukopenia- 
Chlamydia  Psittaci-Rabies  Vaccine. 
Modified  Live  and  Killed  Virus  and 
Chlamydia,  Canarypox  Vector  (Code 
16A9.R0). 

Field  test  locations:  California, 
Florida,  Georgia.  Illinois,  New  York, 
Pennsylvania,  Texas,  and  Wisconsin. 

The  EA  and  FONSI  have  been 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969.  as  amended  (NEPA)  (42  U.S.C. 
4321  et  seq.],  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Unless  substantial  environmental 
issues  are  raised  in  response  to  this 
notice,  APHIS  intends  to  authorize  the 
shipment  of  the  above  product  and  the 
initiation  of  the  field  tests  after  14  days 
from  the  date  of  this  notice. 

Because  the  issues  raised  by 
authorization  of  a  field  trial  and  by 
issuance  of  a  license  are  identical. 


APHIS  has  concluded  that  the  EA  and 
FONSI  that  were  generated  for  the  field 
trial  would  also  be  applicable  tp  the 
proposed  licensing  action.  Provided  that 
the  field  trial  data  support  the 
conclusions  of  the  original  EA  and 
FONSI.  APHIS  does  not  intend  to 
generate  a  separate  EA  to  support  the 
issuance  of  the  product  license,  and 
would  determine  that  an  environmental 
impact  statement  need  not  be  prepared. 
Therefore.  APHIS  intends  to  issue  a 
veterinary  biological  product  license  for 
this  product  following  the  completion  of 
the  field  trial,  provided  no  adverse 
impacts  on  the  human  environment  are 
identified  as  a  result  of  field  testing  this 
product  and  provided  the  product  meets 
all  other  requirements  for  licensure. 

Simultaneously.  APHIS  intends  to 
issue  licenses  for  three  additional 
combination  vaccines  produced  by 
Rhone  Merieux,  Inc.,  also  for  use  in  cats. 
These  three  vaccines  (each  of  which 
contains  the  same  canar>'pox-vectored 
rabies  fraction  but  lacks  one  or  two 
components  present  in  the  above- 
mentioned  product)  are  as  follows: 

Product:  Feline  Rhinotracheitis- 
Calici-Panleukopenia-Chlamydia 
Psittaci-Rabies  Vaccine,  Modified  Live 
Virus  and  Chlamydia,  Canarypox  Vector 
(Codel619.Rl); 

Product:  Feline  Rhinotracheitis- 
Calici-Panleukopenia-Rabies  Vaccine. 
Modified  Live  Virus,  Canarypox  Vector 
(Code  16T9.R0);  and 

Product.  Feline  Leukemia- 
Rhinotracheitis-Calici-Panleukopenia- 
Rabies  Vaccine,  Modified  Live  and 
Killed  Virus,  Canarypox  Vector  (Code 
16S9.R0). 

Except  for  the  canarypox-vectored 
rabies  fraction,  all  components  of  the 
four  products  discussed  in  this  notice 
are  represented  in  currently  licensed 
products. 

Authority:  21  U.S.C.  151-159. 

Done  in  Washington,  DC,  this  3rd  day  of 
July  1997. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[PR  Doc.  97-18107  FUed  7-9-97;  8:45  ami 

aiUJNQ  COOC  341fr-34-l> 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

Collecting  Data  on  Domestic  Sugar 
Prices 

AGENCY:  Farm  Service  Agency.  USDA. 
ACTION:  Advance  notice  with  request  for 
comments. 
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SUMMARY:  The  Farm  Service  Agency 
(FSA)  continually  encounters  problems 
in  responding  to  internal  and  external 
requests  for  reliable  raw  cane  sugar  and 
refined  sugar  price  data.  Sugar  price 
data  are  used  in  the  administration  of 
the  sugar  program  to  forecast  the 
likelihood  of  loan  collateral  forfeitures 
and  to  determine  the  adequacy  of 
domestic  sugar  supply  to  meet  demand 
at  reasonable  prices.  Buyers  and  sellers 
of  sugar  and  sugar-containing  products 
also  are  interested  in  obtaining 
additional  price  data  for  gauging  market 
activities.  Comments  are  solicited  from 
all  parties  on  the  collection  of  monthly 
average  sugar  prices,  the  value  of 
publishing  aggregate  price  data,  as  well 
as  the  costs  and  benefits  of  this  data 
collection. 

EFFECTIVE  DATE:  Comments  on  this 
advance  notice  must  be  received  on  or 
before  August  8,  1997  to  be  assured  of 
consideration. 

AOORESSES:  Submit  written  comments 
to  the  Director,  Dairy  and  Sweeteners 
Analysis  Group,  Economic  and  Policy 
Analysis  Staff,  Farm  Service  Agency, 
U.S.  Department  of  Agricultiire,  STOP 
0516, 1400  Independence  Avenue,  S.W., 
Washington,  DC  20250-0516  or  fiax 
(202) 690-1480. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Colacicco  at  the  above  address  or 
fax.  or  telephone  (202)  690-0734. 
SUPPLEMBTTARY  INFORMATION:  Section 
156(h)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996, 
7  U.S.C.  S  7272,  authorizes  the 
Department  of  Agriculture  to  collect,  on 
a  monthly  basis,  information  as  the 
Secretary  may  require  to  administer 
sugar  programs,  including  sales  of 
sugarcane,  sugar  beets,  and  sugar,  and 
production,  importation,  distribution, 
and  stock  levels  of  sugar.  The 
Department  is  authorized  to  collect  such 
data  from  sugarcane  processors,  sugar 
beet  processors,  and  cane  sugar  refiners. 
Data  presently  available  to  FSA  and  the 
public  to  forecast  loan  collateral 
forfeitures,  to  determine  the  adequacy  of 
domestic  sugar  supply,  and  to  develop 
price  forecasting  models  is  considered 
less  than  adequate. 

To  improve  data  availability,  FSA 
could  collect  price  data  from  sugarcane 
processors,  sugar  beet  processors,  and 
cane  sugar  refiners.  Such  data  could 
represent  the  monthly  average  selling 
prices  of  raw  sugar  and  refined  sugar 
sold  in  bulk,  or,  spot  prices  could  be 
collected.  Prices  could  be  f.o.b.  plant  or 
destination.  Bulk  sales  could  be  defined 
as  only  unpackaged  sugar  sales. 
Alternatively,  bulk  sales  could  include 
sales  made  in  100  pound  bags,  or  larger, 


adjusting  these  sales  prices  to  exclude 
package  costs. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  raw  and  refined  sugar 
price  data  is  necessary  for  the  proper 
administration  of  the  sugar  program;  (2) 
the  price  data  to  be  collected;  (3) 
estimates  of  the  burden  of  price 
reporting  on  cane  processors,  sugar  beet 
processors,  and  cane  sugar  refiners;  (4) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  price  information  from  those 
who  would  respond;  and  (5)  the 
advantages  and  disadvantages  of 
publishing  aggregate  price  data. 

After  the  consideration  of  comments 
received  in  response  to  this  advance 
notice,  FSA  will  publish  a  notice. 

Signed  in  Washington.  DC.  on  July  3. 1997. 
Bruce  IL  Weber, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 
[FR  Doc.  97-17978  Filed  7-9-97;  8:45  am) 

BaXJNQ  CODE  341<M1»-^ 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Servica 
[Docket  No.  97-043  N] 

Meeting;  Fresh  Produce  Subcommittee 
of  the  National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 
action:  Notice. 

SUMMARY:  The  Fresh  Produce 
Subcommittee  of  the  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods  will  hold  a  public  meeting  on 
July  24  and  25.  1997,  to  discuss 
detection  and  control  of  Cyclospom,  a 
pathogen  found  on  fresh  fruits  and 
vegetables. 

DATES:  The  meeting  will  be  held  from 
9:00  a.m.  to  5:00  p.m.  on  July  24  and  25, 
1997. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  Hotel  at  Metro  Center,  775 
12th  Street,  NW,  Washington,  DC  20005; 
telephone  (202)  737-2200. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  file  comments 
before  and  after  the  meeting.  Address  all 
comments  to  Dr.  Richard  L.  Ellis, 
Director,  Scientific  Research  Oversight 
Staff.  Department  of  Agriculture.  FSIS. 
Suite  6913  Franklin  Court  Building. 
1099  14th  Street  NW.  Washington,  DC 
20250-3700  or  FAX  to  (202)  501-7628. 
SUPPLEMENTARY  INFORMATION:  The      . 
subcommittee  will  be  discussing 
Cyclospom  on  fresh  produce  and  the 
draft  white  paper  on  foodbome 
outbreaks  related  to  raspberries,  lettuce. 


and  other  produce  that  the 
subcommittee  is  preparing.  A  final 
research  paper  will  be  presented  at  the 
next  full  session  of  the  Committee  in 
August  1997.  The  Subcommittee 
meeting  is  open  to  the  public  on  a  space 
available  basis. 

The  Committee  provides  advice  and 
recommendations  to  the  Secretary  of 
Agriculture  and  the  Secretary  of  Health 
and  Human  Services  concerning  the 
development  of  microbiological  criteria 
by  which  the  safety  and  wholesomeness 
of  food  can  be  assessed. 

Done  at  Washington,  DC,  on  July  7, 1997. 
Thomae  J.  Billy, 
Administrator. 
IFR  Doc.  97-18080  Filed  7-9-97;  8:45  am] 

BUXMQ  CODE  3410-OM-P 


UNITED  STATES  ARMS  COtfTROL 
AND  DISARMAMENT  AGENCY 

The  Director's  Advisory  Committee; 
Notice  of  Closed  Meetings 

July  7,  1997. 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  as  amended  5 
U.S.C.  App.  (1988),  the  U.S.  Arms 
Control  and  Disarmament  Agency 
announces  the  following  Advisory 
Committee  meetings: 

Name:  The  Director's  Advisory  Committee 
(DirAC). 

Dbtes:  July  16, 17  and  18, 1997,  August  18 
and  19, 1997.  September  29  and  30. 1997. 

Time:  8:30  a.m. 

Place:  State  Department  Building.  320  21st 
Street.  N.W..  Room  4930.  Washington.  D.C. 

Type  of  Meetings:  Closed. 

Contact:  Robert  Sherman.  Executive 
Director.  Director's  Advisory  Committee. 
Room  5844,  Washington  D.C.  20451,  (202) 
647-4622. 

Purpose  of  Advisory  Committee:  To  advise 
the  President,  the  Secretary  of  State,  and  the 
Director  of  the  U.S.  Arms  Control  and 
Disarmament  Agency  respecting  scientific, 
technical,  and  policy  matten  afiecting  arms 
control,  nonproliferation,  and  disarmament. 

Purpose  of  the  Meetings:  The  Committee 
will  review  specific  arms  control, 
nonproliferation,  and  verification  issues. 
Members  will  be  briefed  on  current  U.S. 
policy  and  issues  regarding  negotiations  such 
as  the  Comprehensive  Test  Ban  Treaty  and 
the  Conventional  Weapons  Convention. 
Members  will  also  be  briefed  on  issues 
regarding  the  Chemical  and  Biological 
Weapons  Conventions.  Members  will 
exchange  information  and  concepts  with  key 
ACDA  personnel.  All  meetings  will  be  held 
in  Executive  Session. 

Reason  for  Closing:  The  DirAC  members 
will  be  reviewing  and  discussing  matters 
specifically  authorized  by  Executive  Order 
12958  to  be  kept  secret  in  the  interest  of 
national  defense  or  foreign  policy. 

Authority  to  Close  Meetings:  The  closing  of 
the  meetings  is  in  accordance  with  a 
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determination  by  the  Director  of  the  U.S. 
Arms  Control  and  Disarmament  Agency 
dated  July  1. 1997  made  pursuant  to  the 
provisions  of  Section  10(d)  of  the  Federal 
Advisory  Committee  Act  as  amended  (5 
U.S.C.  App.). 
Cathleen  Lawrence, 
Director  of  Administration. 
(FR  Doc.  97-18230  Filed  7-6-97:  1:08  pm) 

BILUNG  CODE  8a2&-32-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Application  for  Designation  of  a 
Fair. 

Agency  Form  Number:  ITA  4135P. 

OMB  Number:  None. 

Type  of  Request:  Regular  Submission. 

Burden:  100  hours. 

Number  of  Respondents:  200. 

Avg.  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  International 
Trade  Administration's  Tourism 
Industries  office  offers  trade  fair 
guidance  and  assistance  to  trade  fair 
organizers,  trade  fair  operators,  and 
other  travel  and  trade  oriented  groups. 
These  fairs  open  doors  to  promising 
travel  markets  around  the  world.  The 
"Application  for  Deisignation  of  a  Fair" 
is  a  questionnaire  that  is  prepared  and 
signed  by  an  organizer  to  begin  the 
certification  process.  It  asks  the  fair 
organizer  to  provide  details  as  to  the 
date,  place,  and  sponsor  of  the  fair,  as 
well  as  license,  permit,  and  corporate 
backers,  and  countries  participating.  To 
apply  for  the  U.S.  Department  of 
Commerce  sponsorship,  the  fair 
organizer  must  have  all  of  the 
components  of  the  application  in  order. 
Then,  with  the  approval,  the  organizer 
is  able  to  bring  in  their  products  in 
accordance  with  Customs  laws.  Articles 
which  may  be  brought  in  include,  but 
are  not  limited  to,  actual  exhibit  booths, 
exhibit  items,  pamphlets,  brochures, 
and  explanatory  material  in  reasonable 
quantities  relating  to  the  foreign  exhibits 
at  a  fair,  and  material  for  use  in 
constructing,  installing,  or  maintaining 
foreign  exhibits  at  a  fair. 

Affected  Public:  Businesses  or  other 
for-profit,  not-for-profit  institutions. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit,  voluntary. 


OMB  Desk  Officer:  Victoria  Baecher- 
Wassmer,  (202)  395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution.  N.W.,  Washington,  DC 
20230 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
Victoria  Beacher-Wassmer,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  July  3, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  97-18052  Filed  7-9-97;  8:45  am] 

BILLING  CODE  3S10-OR-U 


DEPARTMENT  OF  COMMERCE 


Bureau  of  the  Census 
Single  Audit  Questionnaire 

ACTION:  Proposed  Collection;  Comment 
Request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  8, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Jerry  Keffer,  Bureau  of  the 
Census,  Governments  Division, 
Washington,  DC  20233-6800,  (301)  457- 
1522. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Single  Audit  Act  Amendments  of 
1996  and  OMB  Circular  A-133  require 
state  and  local  governments  and  non- 
profit organizations  expending  $300,000 


or  more  in  Federal  financial  aid  to  have 
an  annual  audit  of  their  financial 
operations.  OMB  has  designated  the 
Census  Bureau  as  the  Federal  Audit 
Clearinghouse  for  these  audits.  We  use 
the  Single  Audit  Questionnaire  to 
contact  those  entities  that  have  not  sent 
in  their  audit  reports  to  request  that  they 
forward  the  report  or  clarify  their 
reporting  status. 

Under  the  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular 
A-133.  both  state  and  local  governments 
and  non-profit  institutions  are  subject  to 
the  same  requirements.  Therefore,  it  is 
no  longer  necessary  to  maintain  two 
separate  forms.  (We  are  dropping  the 
SAC-2.  previously  sent  only  to  non- 
profit institutions,  and  are  revising 
upward  oxu"  estimate  of  the  time 
necessary  to  complete  form  SAC-1 
based  on  the  expaiuded  usage  of  the 
form.] 

Under  the  higher  $300,000  reporting 
threshold  imposed  by  the  Single  Audit 
Act  Amendments  of  1996.  fewer  entities 
will  be  required  to  submit  Single 
Audits,  thus  the  estimated  number  of 
respondents  has  decreased  since  the 
Single  Audit  Questionnaire  was  last 
approved  by  OMB. 

n.  Method  of  Collection 

The  SAC-1  Single  Audit 
Questionnaire  is  mailed  to  panels  of 
state  and  local  governments  and  non- 
profit organizations  throughout  the  year 
based  on  fiscal  year  ending  dates. 

Periodically,  we  update  information 
for  the  Federal  Inspector  General's 
offices  on  governmental  and  non-profit 
audits  which  have  been  completed  or 
are  delinquent.  A  report  listing 
governments  delinquent  in  providing  ' 
audits  to  the  Federal  Audit 
Clearinghouse  is  provided  to  the  OMB 
in  April  as  required  under  the  Single 
Audit  Act  Amendments  of  1996. 

m.  Data 

OMB  Number:  0607-0518. 

Fonn  Number:  SAC-1. 

Type  of  Review:  Regular. 

Affected  Public:  States.  Local 
Governments,  Indian  Tribes,  and  non- 
profit organizations. 

Estimated  Number  of  Respondents: 
12,500. 

Estimated  Time  Per  Response:  20 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,166  hours. 

Estimated  Total  Annual  Cost:  We  do 
not  expect  respondents  to  incur  any 
costs  other  than  that  of  their  time  to 
respond. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  The  Single  Audit  Act 
Amendments  of  1996  (Pub.  L.  104-156) 
and  Revised  OMB  Circular  No.  A-133. 
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IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  tlu-ough  the 
use  of  automated  collection  techniques 
or  other  fonns  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  3,  1997. 
Linda  Engelmeier, 

Departmental  Fonns  Clearance  Officer,  Office 

of  Management  and  Organization. 

(FR  Doc.  97-18051  Filed  7-9-97;  8:45  a.m.l 

BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-805] 

Circular  Welded  Non-Alloy  Steel  Pipe 
and  Tube  From  Mexico:  Final  Results 
of  Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
Review. 

SUMMARY:  On  December  30, 1996,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  reviews  of 
the  antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from 
Mexico  covering  exports  of  this 
merchandise  to  the  United  States  by 
certain  manufacturers.  Based  on  our 
preliminary  review  of  these  exports 
during  the  period  November  1,  1994 
through  October  31,  1995,  we  found 
margins  for  all  reviewed  companies.  We 
invited  interested  parties  to  comment  on 
the  preliminary  results.  We  received 
comments  and  rebuttals  from  petitioners 
and  from  TUNA  and  Hylsa 
(respondents).  We  have  now  completed 
our  final  results  of  review  and 


determine  that  the  results  have  changed 
with  respect  to  one  respondent 

EFFECTIVE  DATE:  July  10.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Drury,  Robin  Gray  or  Linda  Ludwig, 
Enforcement  Group  III — Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Room  7866,  Washington, 
D.C.  20230;  telephone  (202)  482-0414 
(Drury),  (202)  482-0196  (Gray),  or  (202) 
482-3833  (Ludwig). 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  Part  353  of  19  CFR 
(1997). 

Background 

The  Department  published  an 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
bom  Mexico  on  November  2,  1992  (57 
FR  49453).  The  Department  published  a 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  for  the  1994/95 
review  period  on  November  1,  1995  (60 
FR  55541).  On  November  29,  1995. 
respondent  Hylsa  S.A.  de  C.V.  ("Hylsa") 
requested  that  the  Department  conduct 
an  administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  and  tube 
from  Mexico.  On  November  30,  1995, 
respondent  Tuberia  Nacional  S.A.  de 
C.V.  ("TUNA")  requested  that  the 
Department  conduct  an  administrative 
review  of  this  order.  We  initiated  tliis 
review  on  December  8,  1995.  See  60  FR 
44414  (September  15, 1995). 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of 
administrative  reviews  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  July  19,  1996,  the 
Department  extended  the  time  limits  for 
preliminary  and  final  results  in  this 
case.  See  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Reviews.  61  FR  40603  (August  5,  1996). 

The  IDepartment  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 


Scope  of  the  Review 

The  review  of  "circular  welded  non- 
alloy  steel  pipe  and  tube"  covers 
products  of  circular  cross-section,  not 
more  than  406.4  millimeters  (16  inches) 
in  outside  diameter,  regardless  of  wall 
thickness,  surface  finish  (black, 
galvanized,  or  painted),  or  end  finish 
(plain  end,  beveled  end,  threaded,  or 
threaded  and  coupled).  These  pipes  and 
tubes  are  generally  known  as  standard 
pipe,  though  they  may  also  be  called 
structural  or  mechanical  tubing  in 
certain  applications.  Standard  pipes  and 
tubes  are  intended  for  the  low  pressure 
conveyance  of  water,  steam,  natural  gas, 
air  and  other  liquids  and  gases  in 
plumbing  and  heating  systems,  air 
conditioning  units,  automatic  sprinkler 
systems,  and  other  related  uses. 
Standard  pipe  may  also  be  used  for  light 
load-bearing  and  mechanical 
applications,  such  as  for  fence  tubing, 
and  for  protection  of  electrical  wiring, 
such  as  conduit  shells. 

The  scope  is  not  limited  to  standard 
pipe  and  fence  tubing,  or  those  types  of 
mechanical  and  structural  pipe  thiat  are 
used  in  standard  pipe  applications.  All 
carbon  steel  pipes  and  tubes  within  the 
physical  description  outlined  above  are 
included  within  the  scope  of  this 
review,  except  line  pipe,  oil  country 
tubular  goods,  boiler  tubing,  cold-drawn 
or  cold-rolled  mechanical  tubing,  pipe 
and  tube  hollows  for  redraws,  finished 
scaffolding,  and  finished  rigid  conduit 
In  accordance  with  the  Final  Negative 
Determination  of  Scope  Inquiry  (56  FR 
11608,  March  21,  1996),  pipe  certified  to 
the  API  5L  line  pipe  specification,  or 
pipe  certified  to  both  the  API  5L  line 
pipe  specifications  and  the  less- 
stringent  ASTM  A-53  standard  pipe 
specifications,  which  fall  within  the 
physical  parameters  as  outlined  above, 
and  entered  as  line  pipe  of  a  kind  used 
for  oil  and  gas  pipelines,  are  outside  of 
the  scope  of  the  antidumping  duty 
order. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
(HTS)  subheadings:  7306.3010.00, 
7306.30.50.25,  7306.30.50.32, 
7306.30.50.40,  7306.30.50.55, 
7306.30.50.85,  and  7306.30.50.90.  These 
HTS  item  numbers  are  provided  for 
convenience  and  customs  purposes.  The 
written  descriptions  remain  dispositive. 

Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  our  preliminary  results  of 
the  reviews.  We  received  both 
comments  and  rebuttals  from 
petitioners,  TUNA,  and  Hylsa.  The 
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following  is  a  summary  of  conunents  by 
company. 

Hylsa 

Comment  1:  Stating  that  Hylsa's 
responses  contained  numerous  errors 
and  unverifiable  information, 
petitioners  believe  that  the  Department 
should  base  the  final  results  on  total 
facts  available  under  sections  776  and 
782  of  the  Act.  Petitioners  cite 
numerous  alleged  errors  and  omissions 
on  the  part  of  Hylsa  as  support  for  their 
contention  that  the  response  as  a  whole 
should  he  rejected  and  the  results  based 
on  facts  available.  The  examples  include 
allegations  that  Hylsa  did  not  provide 
actual  dates  of  payment  and  thus 
distorted  credit  costs;  that  it  failed  to 
report  packing  expenses  in  either 
market;  that  it  did  not  properly  report 
freight  charges;  that  it  did  not  properly 
match  CONNUMs;  that  the  Department 
was  unable  to  verify  advertising  and 
warranty  expenses;  that  certain  sales 
traces  contained  errors;  and  that 
comparisons  between  actual  and 
theoretical  weight  were  distortive. 

In  addition,  petitioners  state  that  the 
cost  response  and  the  information  found 
at  verification  cdso  contained  numerous 
errors,  specifically  in  the  proper 
allocations  and  use  of  costs.  The  sum  of 
the  errors  and  the  quality  of  information 
presented,  according  to  petitioners,  is 
sufficient  for  the  IDepartment  to  find  that 
Hylsa  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
the  Department's  information  requests. 
Petitioners  cite  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  South  Africa,  61 
FR  24271  at  24274  (May  14,  1996}  as 
precedent  to  support  this  coiu«e  of 
action. 

Hylsa  maintains  that  the  verification 
conducted  by  the  Department  affirmed 
the  overall  accuracy  of  its  responses, 
and  that  any  actual  problems  can  be 
easily  remedied  with  minor 
programming  changes.  Hylsa  maintains 
that  it  has  cooperated  to  the  best  of  its 
ability  to  comply  with  the  Department's 
requests  for  information,  and  that  the 
application  of  facts  available  is  not 
warranted.  Hylsa  states  that,  even  if 
petitioners  had  been  able  to  demonstrate 
that  Hylsa  had  not  acted  to  the  best  of 
its  ability  to  comply  with  the 
Department's  information  requests, 
section  776(b)  of  the  Act  indicates 
merely  that  the  Department  may  make 
an  adverse  inference,  not  that  it  is 
obligated  to  do  so. 

DOC  Position:  We  agree  with 
respondent  that  the  final  results  should 
not  be  based  on  total  facts  available. 
Section  782(e)  of  the  Act  provides  that 
the  Department  shall  not  decline  to 
consider  information  that  is  submitted 


by  an  interested  party  and  is  necessary 
to  the  determination  but  does  not  meet 
all  the  applicable  requirements 
established  by  the  Department  if:  (1) 
The  information  is  submitted  by  the 
deadline  established  for  its  submission; 
(2)  the  information  can  be  verified;  (3) 
the  information  is  not  so  incomplete 
that  it  caiuiot  serve  as  a  reliable  basis  for 
reaching  the  applicable  determination; 
(4)  the  interested  party  has 
demonstrated  that  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and  (5)  the 
information  can  be  used  without  undue 
difficulties.  Accordingly,  in  using  the 
facts  available,  the  Department  may 
disregard  information  submitted  by  a 
respondent  if  any  of  the  five  criteria  has 
not  been  met. 

While  the  Department  agrees  that 
there  are  errors  and  omissions  in  Hylsa's 
responses,  we  do  not  believe  that  the 
scope  and  impact  of  the  errors  in 
question  are  sufficient  to  warrant  the 
application  of  facts  available  to  the  case 
as  a  whole.  In  Circular  Welded  Non- 
Alloy  Steel  Pipe  from  South  Africa,  61 
FR  24271  at  24274  (May  14, 1996),  the 
Department  noted  that  errors  in  the 
sales  traces  drew  into  question  the 
completeness  and  acciu'acy  of  the 
respondent's  remaining  sales.  The 
Department  also  noted  that  certain 
home  market  and  U.S.  sales  were  not 
reported,  and  concluded  that  "[tjhe 
misreporting  and  inacciuBcies  of  the 
information  were  so  material  and 
pervasive  as  to  make  the  responses 
unreliable  within  the  meaning  of  section 
782(e)(3)  of  the  Act"  In  this  case,  the 
quantity  and  value  of  sales  reported  are 
not  under  contention.  With  appropriate 
corrections,  the  Department  believes 
that  Hylsa's  responses  are  sufficienUy 
usable  for  the  purpose  of  margin 
calculations.  Pursuant  to  sections  776(a) 
and  782(d)  and  (e)  of  the  Act,  the 
Department  will  use  the  facts  otherwise 
available  when  necessary.  The 
Department  will  address  each  of  the 
comments  stated  by  petitioners  below. 

Comment  2:  Petitioners  contend  that 
the  Department  should  liase  Hylsa's 
home  market  credit  expense  on  facts 
available.  Petitioners  believe  that  Hylsa 
has  over-reported  or  has  otherwise 
distorted  home  market  credit  expense  in 
three  different  ways.  First,  petitioners 
contend  that  the  calculation  of  a 
hypothetical  date  of  payment  by  Hylsa 
for  home  market  sales  with  multiple 
payment  dates  distorts  credit  expenses 
in  a  hyperinflationary  environment. 
Petitioners  believe  that  the  methodology 
used  by  Hylsa  is  contrary  to  the 
Department's  instructions  and  that 


Hylsa  had  the  ability  to  report  separate 
payment  dates  without  undue  burden. 
Second,  petitioners  contend  that  Hylsa 
erred  in  calculating  credit  expenses  by 
including  the  IVA  (VAT  tax)  in  the  hase 
price  for  such  calculations.  In  other 
words,  Hylsa  included  the  VAT  tax  in 
the  total  amount  due  to  them  by  their 
customers  for  the  purposes  of 
calculating  the  credit  expense  on  each 
transaction.  Petitioners  state  that  section 
773  (a)(6)(B)(iii)  requires  that  the 
Department  deduct  any  taxes  included 
in  the  price  of  a  foreign  like  product 
from  normal  value  so  that  the 
Department  calculates  a  tax-neutral 
margin.  Petitioners  cite  the  Statement  of 
Administrative  Action  to  the  Uruguay 
Round  Agreements  Act  ("the  SAA")  (H. 
Doc.  No.  316  (Vol.  1).  103d  Cong.,  2d 
Sess.  (1994)  at  827)  in  support  of  their 
contention.  Third,  petitioners  state  that 
the  calculation  of  the  credit  expense 
using  a  360-day  year  for  home  market 
sales  and  a  365-day  year  for  U.S.  sales 
results  in  a  similar  overstatement  of 
home  market  credit  expenses.  Therefore, 
pet:  "^'oners  believe  that  the  Departme'^t 
'  not  deduct  home  market  credi; 


s. 


expe.  .>es  from  normal  value,  nor  make 
a  ci:  cumstance-of-sale  adjustment,  but 
should  deduct  corrected  U.S.  credit 
expenses  from  export  price.  If  the 
Department  does  use  Hylsa's  reported 
credit  expense,  petitioners  recommend 
that  the  Department  correct  for  the 
existing  problems  by  reducing  the  base 
rate  on  which  credit  is  calculated  by  the 
rVA  and  by  applying  a  credit  calculation 
based  on  a  365-dav  year. 

Hylsa  answers,  first,  that  it  followed 
the  Department's  instructions  in  the 
original  questionnaire  to  calculate  credit 
expense  on  a  transaction-by-transaction 
basis,  and  in  a  supplemental 
questionnaire  to  calculate  this  expense 
using  monthly  interest  rates.  Second, 
Hylsa  contends  that  since  it  extends 
credit  to  its  customers  on  the  IVA 
amount,  it  should  be  used  in  the  credit 
calculation  as  the  Department  did  for 
the  preliminary  results.  Hylsa  cites 
Certain  Fresh  Cut  Flowers  from  Mexico. 
56  FR  1794  at  1798  (January  17,  1991) 
and  Shop  Towels  from  Bangladesh.  57 
FR  3996  at  4001  (February  3.  1992)  in 
support  of  its  position.  Third,  Hylsa 
states  that  it  adjusted  for  the  difference 
in  the  360/365  day  credit  calculations 
for  home  market  sales  and  that  the 
Department  verified  that  adjustment 
while  examining  home  market  sales 
traces.  Therefore,  in  respondent's  view, 
no  changes  should  be  made  to  the  credit 
calculation  methodology  used  by  the 
Department  in  the  prelimineiry 
determination. 

DOC  Position:  We  agree  in  part  with 
petitioners.  Concerning  the  issue  of  the 
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360/365  days  used  to  calculate  credit 
expense,  the  worksheet  in  Exhibit  27 
indicates  that  Hylsa  did  make  the 
adjustment  so  that  it  calculated  credit 
expense  in  both  markets  using  the  same 
number  of  days  as  the  denominator.  As 
to  the  inclusion  of  IVA  in  the  basis  for 
the  credit  calculation,  while  we  disagree 
with  petitioners'  claims  that  this  is  a  tax 
neutrality  issue,  the  Department 
believes  that  the  methodology  used  by 
Hylsa  is  incorrect  and  should  be 
exclusive  of  the  IVA.  Finally,  the 
Department  believes  that  the  calculation 
of  an  average  date  of  payment  for  home 
market  sales  in  instances  of  multiple 
payments  is  distortive  and  contrary  to 
the  instructions  of  the  Department  (see 
discussion  below).  Therefore,  the 
Department  has  used  facts  available  for 
the  credit  expense  as  outlined  below. 

Hylsa's  statement  that  the  credit 
expense  "reflects  the  opportunity  cost 
when  potential  revenues  from  an 
immediate  cash-for-goods  sale  are 
exchanged  for  receipt  of  payment  after 
some  extended  period"  (Hylsa's  March 
11  brief  at  6)  supports  the  Department's 
position  on  the  VAT  tax.  The  collection 
and  payment  of  the  IVA  is  not  a  revenue 
for  the  company,  but  for  the 
government.  The  calculation  of  a  credit 
expense  for  the  company  on  what  is 
plainly  government  revenue  is 
inconsistent  with  the  intent  of  the 
adjustment. 

In  Certain  Cut-to-Length  Carbon  Steel 
Plate  from  Brazil,  the  Department  stated 
that  "[i]t  is  not  th,e  Department's  current 
practice  to  impute  credit  expenses 
related  to  VAT  payments.  We  find  that 
there  is  no  statutory  or  regulatory 
requirement  for  making  the  proposed 
adjustment."  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Brazil,  62  FR 
18486  at  18488  (April  15,  1997).  See 
also  Steel  Wire  Rope  from  Korea,  58  FR 
11029  at  11032  (February  23,  1993). 

Concerning  the  reporting  of  a 
weighted-average  hypothetical  date  of 
payment  by  Hylsa  for  certain  home 
market  sales,  Hylsa  has  not  complied 
completely  with  the  Department's 
requests  in  this  matter.  The  original 
questionnaire  states  in  part  that,  when 
calculating  credit  expense,  the 
respondent  must  "[elxplain  the 
calculation  and  any  other  factors  that 
affect  net  credit  costs  *  *   •  "  (emphasis 
added).  Obviously,  multiple  payments 
will  affect  net  credit  costs,  especially  in 
economies  experiencing  high  inflation. 
Since  the  Department  determined  that 
Mexico  experienced  high  inflation 
during  the  period  of  review,  the  proper 
reporting  of  expenses  that  reflect  the 
effects  of  inflation  is  of  paramount 
importance. 


Hylsa  did  report  credit  expense  on  a 
transaction-speciflc  basis,  and  did  use 
monthly  interest  rates  as  requested  by 
the  Department.  However.  Hylsa  did  not 
indicate  that  it  received  multiple 
payments  until  verification.  It  was  also 
at  verification  that  Hylsa  first  explained 
its  methodology  with  regard  to  multiple 
payments.  Of  the  three  home  market 
sales  examined  by  the  Department 
during  verification,  one  of  these  had 
multiple  payment  dates.  (See  Sales 
Verification  Exhibit  6.)  As  discovered  at 
verification,  Hylsa  had  the  ability  to 
report  each  separate  payment  and 
calculate  a  separate  credit  expense,  but 
chose  not  to  do  so.  Given  that  one-third 
of  the  sales  traces  examined  by  the 
Department  contained  multiple 
payments,  the  potential  for  distortion  of 
credit  expense  using  Hylsa's 
methodology  is  significant. 

Section  776(b)  states  that  the 
Department  has  the  authority  to  use  an 
adverse  inference  in  selecting  from 
among  facts  otherwise  available  if  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information. 
The  Department  believes  that  the  failure 
to  report  multiple  payments,  and  the 
subsequent  calculation  of  credit 
expense,  constitutes  grounds  for  the  use 
of  adverse  facts  available  under  this 
section.  Therefore,  as  facts  available,  we 
calculated  the  lowest  non-zero  reported 
credit  expense  per  ton  by  Hylsa  and 
used  this  expense  in  all  home  market 
sales  for  purposes  of  calculating  normal 
value.  We  have  not  made  any 
adjustments  to  the  credit  expense 
calculation  for  U.S.  sales  for  calculating 
export  price. 

Comment  3:  Petitioners  state  that,  in 
accordance  with  the  decision  in  the 
preliminary  determination,  the 
Department  should  not  make  an 
adjustment  for  a  steel  supplier  rebate. 

DOC  Position:  We  agree  with 
petitioners,  and  have  not  altered  our 
decision  from  the  preliminary 
determination.  See  Circular  Welded 
Non-Alloy  Steel  Pipe  from  Mexico,  61 
FR  68708  at  68710  (December  30,  1996). 

Comment  4:  Petitioners  argue  that,  to 
the  extent  that  Hylsa  acts  as  the 
importer  of  record  on  certain  of  its  U.S. 
sales  of  subject  merchandise  and/or 
pays  all  duties  due,  the  IDepartment 
should  presiune  reimbursement  under 
19  CFR  353.26  and  deduct  any  duties 
paid  by  Hylsa  from  export  price. 
Petitioners  cite  section  353.26(a)  as 
applying  directly  to  Hylsa's 
responsibilities  for  the  payment  of 
antidumping  duties,  stating  that 
"(wlhen  Hylsa  pays  antidumping  duties 
on  its  own  behalf  it  is  a  producer  paying 
the  antidumping  duties  on  behalf  of  the 


importer  (itself)  within  the 
unambiguous  meaning  of  19  CFR 
353.26(a)(i).  There  is  no  requirement  in 
the  regulation  that  the  importer  and 
producer  be  separate  entities."  In 
arguing  that  the  regulation  should  be 
applied  to  non-separate  entides, 
petitioners  state  that  "[i]t  would  be 
ludicrous  to  apply  the  regulation  where 
the  producer  and  importer  are  affiliated 
(i.e.,  are  related  closely  enough  to  be 
treated  as  a  single  entity  for  the 
purposes  (of)  calculating  United  States 
price)  but  not  apply  it  where  the 
producer  and  importer  are  a  single 
entity  in  fact."  Petitioners  cite  Certain 
Hot-Rolled  Lead  and  Bismuth  Carbon 
Steel  Products  from  the  United 
Kingdom,  61  FR  65022  at  65023 
(December  10, 1996)  (prelim.)  ("British 
Bar")  as  demonstrating  that  where  a 
producer/exporter  and  importer  are  the 
same  entity,  the  Department  treats  them 
as  being  "affiliated"  under  the  statutory 
provision  on  duty  absorption  (section 
751(a)(4)  of  the  Act).  If  a  producer/ 
exporter  is  deemed  to  be  "affiliated" 
with  itself  for  the  purposes  of  duty 
absorption,  reason  petitioners,  there  is 
no  reason  why  the  same  conclusion 
cannot  be  reached  for  the 
reimbursement  provision. 

Petitioners  contend  that  a  requirement 
that  the  producer  and  importer  be 
separate  entities  to  apply  section  353.26 
is  inconsistent  with  both  the  SAA  and 
Department  practice.  In  citing  the  SAA, 
petitioners  concentrate  on  the  statement 
that  Commerce  has  full  authority  to 
increase  duties  "[w]hen  an  exporter 
directiy  pays  the  duties  due  *   *  *,"  and 
state  that  the  regulation  applies  as  long 
as  the  producer  pays  the  duties  on 
behalf  of  the  importer.  Petitioners  also 
cite  Color  Television  Receivers  from  the 
Republic  of  Korea,  61  FR  4408  at  4411 
(February  6.  1996)  as  supporting  their 
position.  Petitioners  further  state  that 
the  provisions  for  duty  absorption  and 
duty  reimbursement  are  separate  and  do 
not  preclude  the  Department  from 
applying  section  353.26.  Should  the 
Department  apply  section  353.26, 
petitioners  urge  the  Department  to 
deduct  the  amount  of  antidumping 
duties  paid  from  export  price  as 
required  by  the  regulation. 

Hylsa  counters  mat  when  it  acts  as 
importer  of  record,  it  does  not,  under 
any  sense  of  the  word,  "reimburse" 
itself  or  pay  the  duties  on  behalf  of 
another  party.  In  addition.  Hylsa  states 
that  any  such  adjustment  must  be  made 
against  antidumping  duties  assessed 
and  reimbursed,  rather  than  against  cash 
deposits  of  estimated  antidiunping 
duties.  Therefore,  making  any 
adjustment  at  this  time  would  be 
improper. 
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DOC  Position:  The  Department  closely 
analyzed  all  sales  made  by  Hylsa  to  the 
U.S.  during  the  period  of  review.  In  our 
analysis,  we  found  that  none  of  the  sales 
where  Hylsa  acted  as  its  own  importer 
were  sold  at  less  than  normal  value. 
Therefore,  the  issue  is  moot  in  this 
instance. 

Comment  5:  Petitioners  contend  that, 
as  in  the  preliminary  determination,  the 
Department  should  not  adjust  normal 
value  for  additional  inland  freight. 
Petitioners  believe  that  the  methodology 
presented  by  Hylsa  is  inaccurate  and 
distortive,  given  that  Hylsa  could  not  tie 
specific  freight  charges  to  certain  sales, 
that  the  amount  of  total  additional 
inland  freight  allocated  to  all  home 
market  sales  was  questionable  due  to 
the  non-reporting  of  certain  small 
freight  charges,  and  that  additional 
inland  freight  was  allocated  to  certain 
home  market  sales  that  would  not 
normally  incur  freight  (e.g.,  pick-up  by 
the  customer).  In  addition,  petitioners 
note  that  the  verification  report 
indicated  that  it  was  possible  for  Hylsa 
to  tie  specific  freight  charges  to  specific 
sales  transactions.  As  a  result, 
petitioners  argue  that  the  Department 
should  not  make  an  adjustment  to  home 
market  sales.  For  the  purposes  of  the 
cost-price  comparison,  petitioners 
believe  that  the  Department  should 
allocate  a  minimum  amount  to  all  sales 
where  the  reported  freight  was  zero,  and 
increase  the  overall  value  of  home 
market  freight  by  taking  the  percentage 
of  such  sales  that  had  additional 
imreported  freight,  multiplying  that  by 
the  total  freight  charges,  and  allocating 
the  result  over  all  sales.  These  extra 
charges  should  be  deducted  from  all 
home  market  sales  in  the  cost-price 
comparison. 

Hylsa  contends  that  while  it  was 
possible  to  tie  specific  freight  charges  to 
individual  sales  transactions,  the  lack  of 
computerized  records  of  inland  freight 
at  the  time  of  the  review  would  have 
necessitated  a  level  of  preparation  that 
would  be  unreasonable.  Furthermore, 
Hylsa  asserts  that  the  allocation  of 
additional  inland  freight  charges  to  sales 
that  would  incur  no  freight  can  be 
corrected  easily  by  setting  the  additional 
inland  freight  field  to  zero  and 
calculating  additional  freight  using  the 
cost  methodology  advocated  by 
petitioners  in  their  case  brief.  Finally, 
Hylsa  states  that  the  methodology  of 
allocating  additional  inland  freight, 
using  the  corrections  mentioned  above, 
is  the  only  reasonable  method  of  making 
an  adjustment  for  the  freight  charges 
incurred. 

DOC  Position:  We  disagree  with 
respondent  in  part.  While  the 
Department  agrees  that  requiring  Hylsa 


to  manually  tie  specific  fi^ight  charges 
to  sales  in  this  proceeding  would  be  an 
undue  burden,  due  to  the  lack  of 
computer  records,  the  problems  which 
still  exist  with  the  data  submitted  on  the 
record  render  it  impossible  to  clarify 
these  freight  charges.  Even  if  they  could 
be  corrected,  there  would  still  be 
unacceptable  distortions. 

As  mentioned  in  the  verification 
report,  Hylsa  has  five  separate  categories 
of  freight  charges.  Additional  inland 
freight  was  allocated  over  all  home 
market  sales,  regardless  of  the  category 
of  freight  charge.  One  of  the  freight 
categories  is  for  pick-up,  which  would 
by  definition  not  incur  a  freight  charge. 
Therefore,  the  allocation  of  additional 
inland  freight  to  these  sales  is 
inappropriate.  We  also  note  that  the 
total  additional  inland  freight  figure  to 
be  allocated  is  incorrect,  because  Hylsa 
did  not  take  into  account  certain  freight 
charges  for  local  deli^ry  sales.  While 
included  in  Hylsa's  calculation  for  the 
total  freight,  these  local  delivery  charges 
were  not  reported  for  individual  sales. 
Therefore,  the  total  additional  inland 
freight  figure  (total  freight  incurred  by 
Hylsa  minus  total  freight  charged  to 
customer)  is  inaccurate.  Consequentiy. 
we  agree  with  petitioners  and  are 
disallowing  the  adjustment. 

Finally,  we  note  that  Hylsa  does 
maintain  computer  records  that  would 
allow  the  company  to  tie  freight  charges 
to  individual  sales,  but  that  these 
records  are  usually  destroyed  after  a 
short  period  of  time.  The  Department 
intends  to  examine  this  issue  more 
closely  in  future  reviews. 

Comment  6:  Petitioners  argue  that  the 
Department  should  not  adjust  normal 
value  for  either  advertising  or  warranty 
expenses.  Petitioners  cite  the 
verification  report  as  indicating  that  the 
Department  was  unable  to  verify  the 
accuracy  of  these  expenses. 

Hylsa  argues  that  Verification  Exhibit 
25  demonstrates  that  the  expenses  were 
calculated  accurately  and  that  the 
Department  verified  their  accuracy. 

DOC  Position:  We  agree  with 
petitioners.  Hylsa  prepared  verification 
Exhibit  25  and  submitted  it  late  on  the 
last  day  of  verification.  As  stated  in  the 
verification  report,  "[t]he  verification 
team  sampled  the  calculation  of 
advertising  and  warranty  for  this  sale. 
After  attempting  to  calculate  advertising 
and  warranty  expenses,  the  company 
indicated  that  it  could  not  reconcile  the 
amounts  reported  for  this  transaction. 
Company  officials  submitted  a  heuid- 
written  calculation  sheet  which  they 
stated  showed  the  correct  calculation  for 
these  expenses."  (Sales  Verification 
Report,  sales  trace  at  20.)  The  verifiers 
did  not  have  sufficient  time  to  check  the 


accuracy  and  completeness  of  the 
worksheet.  Therefore,  we  are 
disallowing  these  adjustments. 

Comment  7:  Petitioners  assert  that  the 
Department  must  adjust  all  home 
market  sales  prices  and  adjustments  for 
A-500  pipe  to  a  theoretical  weight  basis 
for  comparison  to  the  U.S.  price. 
Petitioners  point  to  the  verification 
report  as  affirming  the  fact  that  Hylsa 
made  sales  of  A-500  pipe  in  one  market 
on  a  theoretical  weight  basis  and  in  the 
other  on  an  actual  weight  basis.  Since 
the  variance  between  actual  and 
theoretical  weight  could  be  as  much  as 
ten  percent,  petitioners  advocate  a 
specific  adjustment  based  on  the  actual 
size  of  the  pipe  sold  in  the  home 
market. 

Hylsa  counters  that  petitioners 
assume  that  all  pipe  sold  in  the  home 
market  is  undersized,  and  that 
petitioners  wish  to  penalize  Hylsa  for 
information  that  it  does  not  have  on 
actual  weights.  In  fact,  Hylsa  states  that 
pipe  sold  in  the  home  market  can  be 
undersized  or  oversized  and  still  be 
within  tolerance  specifications. 
Therefore,  no  adjustment  should  be 
made. 

DOC  Position:  We  disagree  with 
petitioners.  Hylsa  is  correct  in  stating 
that  the  tolerances  for  A-500  pipe  allow 
for  both  the  under-  and  over-statement 
of  weight  on  a  theoretical  basis. 
Information  on  the  record  is  insufficient 
to  indicate  that  Hylsa  systematically 
produces  pipe  which  is  undersized. 
Consequently,  we  are  not  making  any 
adjustment. 

Comment  8:  Petitioners  assert  that  the 
Department  must  use  facts  available  for 
both  U.S.  and  home  market  packing 
expenses.  Petitioners  note  that,  while 
Hylsa  claims  that  it  uses  only  three 
straps  for  packing  a  bundle  of 
merchandise,  the  verification  team 
observed  identical  merchandise  with 
different  numbers  of  straps  per  bundle. 
Petitioners  also  refer  to  Hylsa's  U.S. 
product  brochure,  which  indicates  that 
a  bundle  of  pipe  could  have  between  six 
and  eight  straps  (see  April  22,  1996 
Section  A  questionnaire  response, 
Exhibit  18).  Finally,  petitioners  state 
that  Hylsa  had  the  ability  to  calculate 
actual  packing  costs.  As  facts  available, 
petitioners  advocate  that  the 
Department  calculate  one  packing  cost 
for  three  straps  for  home  market  sales, 
and  a  separate  one  for  eight  straps  for 
U.S.  sales. 

Hylsa  states  that  it  could  not  report  a 
separate  packing  cost  for  different  types 
of  pipe.  Regardless  of  the  number  of 
straps  per  bundle,  Hylsa  maintains  that 
the  costs  of  packing  for  both  the  home 
and  U.S.  markets  are  identical.  Hylsa 
questions  the  observations  of  the 
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verification  team,  and  states  that  the 
problem  was  not  brought  to  the 
attention  of  company  officials. 
Therefore,  Hylsa  maintains  that  there 
are  a  number  of  scenarios  that  could 
disprove  the  observations  of  the  team. 
Such  scenarios  include  the  possibility 
that  the  bundles  may  have  been 
wrapped  with  less  than  the  normal 
number  of  straps  while  the  pipes  were 
still  in  process,  or  that  the  pipes  were 
bundled  with  fewer  straps  than  should 
have  been  used.  Finally,  Hylsa  notes 
that  the  numt>er  of  straps  per  bundle  is 
eight  only  when  the  bundle  in  question 
is  double-length  pipe.  Since  the  cost  of 
packing  is  the  same  in  both  markets, 
Hylsa  continues  to  maintain  that  no 
further  adjustment  is  necessary. 
DOC  Position:  We  agree  with 
petitioners  in  part.  As  noted  in  the  sales 
verification  report  at  31,  Hylsa  stated 
that  "[i)n  all  instances,  each  bundle  of 
pipes  is  supposed  to  have  three  straps. 
However,  during  the  plant  and  storage 
facility  tour,  we  noted  that  two  bundles 
of  identical  merchandise  had  different 
types  of  packing.  One  bundle  had  three 
straps,  while  a  second  one  had  five. 
Company  officials  had  no  explanation 
as  to  why  this  difference  existed."  On 
the  other  hand,  the  U.S.  product 
brochure  indicates  that  six  straps  per 
bundle  are  used  for  normal  lengths  of 
pipe  for  ASTM  A-53  and  A-500  (Hylsa 
April  22  Sec.  A  response.  Exhibit  18  at 
7  and  20)  ("Hylsa  uses  high  strength 
galvanized  metal  straps,  1.25  in  (31.8 
mm)  wide.  Single  Length:  6  Straps 
(double  straps  on  each  end  and  2  single 
straps  distributed  at  the  middle)").  Eight 
straps  are  used  for  double  lengths, 
according  to  the  brochure.  We  also  note 
that  the  brochure  states  that  A-500  is 
oiled  and  wrapped  in  paper. 
Information  on  the  record  therefore 
indicates  that  the  number  of  straps  (and 
possibly  other  packing  materials)  is 
different  depending  upon  the  market. 
Since  the  number  of  straps  is  different, 
it  is  reasonable  to  assume  that  labor  and 
materials  costs  will  be  greater  with  the 
greater  number  of  straps.  Therefore, 
total  packing  costs  for  each  market  are 
different. 

Section  776(b)  states  that  the 
Department  has  the  authority  to  use  an 
adverse  inference  in  selecting  from 
among  facts  otherwise  available  if  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information. 
The  Department  believes  that  the  failure 
to  report  packing  costs  for  both  markets 
constitutes  grounds  for  the  use  of 
adverse  facts  available  under  this 
section.  Therefore,  in  accordance  with 
section  776(b)  of  the  Act,  the 
Department  has  examined  cost 


verification  Exhibit  19  and  taken  the 
total  historical  peso  figures  for  all  cost 
centers  involved  in  packing,  summed 
the  total,  and  divided  it  by  the  total 
production  of  pipe  and  tube  as  derived 
from  sales  Exhibit  19.  The  result  is  a 
per-ton  peso  cost,  which  we  have 
applied  as  adverse  facts  available  to 
home  market  sales  and  doubled  for  U.S. 
market  sales. 

Comment  9:  Petitioners  believe  that 
the  Department  should  make  a 
circumstance-of-sale  adjustment  for 
certain  differences  in  discounts  between 
the  U.S.  and  Mexico  under  19  CFR 
353.56.  The  differences,  argue 
petitioners,  are  clearly  attributable  to 
the  differences  between  the  two  markets 
with  respect  to  the  higher  rates  of 
interest  in  Mexico  and  the  attendant 
higher  cost  of  carrying  accounts 
receivable. 

Hylsa  states  that  petitioners  assume 
that  discounts  are  adjustments  to  a  price 
which  has  already  been  determined, 
while  in  reality  they  determine  the 
actual  price.  Hylsa  cites  previous 
Department  rulings  that  categorized 
discounts  as  reductions  in  the  prices 
paid  by  consumers,  and  not 
circumstances-of-sale  adjustments.  In 
particular,  Hylsa  points  to  Industrial 
Belts  from  Italy,  57  FR  8295  (March  9, 
1992)  to  support  its  position. 

DOC  Position:  We  agree  with 
respondent,  and  have  not  made  any 
circumstance-of-sale  adjustments  for 
differences  in  discoimts.  As  Industrial 
Belts  from  Italy  states,  "[cjash  discounts 
represent  reductions  in  the  price  paid 
by  the  customer;  they  are  not 
circumstance  of  sale  adjustments."  (57 
FR  8295,  Comment  3).  The  CIT  decision 
in  Mantex  v  United  States.  841  F.  Supp. 
1290  at  1300  (CIT  1993)  also  supports 
this  position:  "This  Court  has 
consistently  interpreted  the  "directly 
related"  standard  (under  section 
353.56(a)(1))  to  require  (an  interested 
party)  to  show  the  item  for  which  the 
claim  a  COS  adjustment  accounts  for  the 
differences  in  the  prices  of  the  sales 
under  review.  In  other  words,  to  be 
entitled  to  a  COS  adjustment,  an 
(interested  party)  must  demonstrate  a 
"  'causal  link'  *  *  •  between  the 
differences  in  circumstances  of  sale  and 
the  differential  between  United  States 
price  and  foreign  market  value"." 
Petitioners  have  not  established  this 
link. 

Comment  10:  Petitioners  believe  that 
the  Department  should  not  compare 
U.S.  sales  to  home  market  sales  which 
received  the  co-export  rebate,  and  that 
the  Department  may  exclude  such  sales 
because  they  are  not  sold  for 
consumption  in  the  exporting  country 
and/or  are  not  made  within  the  ordinary 


course  of  trade.  As  proof,  petitioners 
cite  the  nature  of  the  co-export  rebate 
program  that  these  sales  are  neither 
home  market  sales  nor  sales  within  the 
ordinary  course  of  trade.  The  fact  that 
the  price  is  lower  for  such  sales, 
conditioned  upon  export  of  a  non- 
subject  product,  is  evidence  enough  that 
these  sales  are  not  normal  home  market 
sales  and  should  be  excluded.  •* 

Specifically,  petitioners  argue  that  the 
program  is  not  a  rebate  at  all,  but  a 
separate  price  list  for  customers  that 
prove  they  have  exported  the 
transformed  product  to  the  U.S. 
Therefore,  the  co-export  price  is  not 
"the  price  at  which  the  foreign  like 
product  is  first  sold  *  *  *  for 
consumption  in  the  exporting  country" 
within  the  section  773(a)(l)(B)(i)  of  the 
Act.  Petitioners  reason  that  since  the 
statute  does  not  define  'consumption  in 
the  exporting  country,  the  Department 
may  give  that  phrase  meaning  at  its 
discretion  within  the  antidumping  law. 
In  citing  Chevron  U.S.A.  v.  Natural 
Resources  Defense  Council,  467  U.S. 
837,  842-43  (1984),  petitioners  argue 
that  the  meaning  of  "consumption  in 
the  exporting  country"  is  ambiguous 
and  that  the  Department  should  not 
apply  a  rigid  and  unchanging  set  of 
criteria  to  each  and  every  case  when 
deciding  whether  or  not  a  product  is 
"consumed"  in  the  exporting  country. 
Rather,  the  Department  should  examine 
each  case  and  set  of  circumstances  with 
the  intention  of  upholding  the  pujpose 
of  the  antidumping  statute,  which  is  to 
prevent  injurious  price  discrimination 
on  sales  to  the  U.S.  from  foreign 
countries. 

Alternatively,  petitioners  argue  that 
co-export  sales  were  not  made  in  the 
ordinary  course  of  trade.  In  defining 
ordinary  course  of  trade  as  "the 
conditions  and  practices,  which  for  a 
reasonable  period  of  time  prior  to  the 
exportation  of  subject  merchandise, 
have  been  normal  in  the  trade  under 
consideration  with  respect  to 
merchandise  of  same  class  or  kind," 
petitioners  assert  that  the  normal 
practice  for  Hylsa's  sales  of  standard 
pipe  is  to  provide  different  prices  for  the 
same  product  in  the  foreign  market 
based  upon  subsequent  re-export  of  a 
transformed  product.  Petitioners  further 
outline  a  set  of  criteria  for  consideration 
of  whether  standard  pipe  is  outside  of 
the  ordinary  course  of  trade  based  on 
the  criteria  that  the  Department  used  in 
Laclede  Steel  Co.  v.  United  States.  Slip 
Op.  95-144  (CIT,  August  11,  1995).  17 
ITRD  2184  at  2187.  That  case  involved 
sales  of  circular  welded  non-alloy  steel 
pipe  from  Korea.  Those  criteria 
included  differences  in  prices,  profit, 
the  number  of  customers  who  purchase 


the  product,  the  types  of  assurances 
given  to  these  customers,  the  basis  of 
how  the  merchandise  is  sold,  whether 
the  end-users  of  the  merchandise  are 
different  from  other  sales,  the  quantity 
and  size  of  the  sales,  the  percentage  of 
such  sales  to  all  sales  in  the  home 
market,  and  the  type  of  markings. 
According  to  petitioners,  the  co-export 
rebate  sales  differ  in  price,  the 
percentage  of  home  market  sales, 
profitability,  and  the  number  of 
customers.  Additionally,  petitioners 
propose  that  dual  invoicing  and  the 
recording  of  such  sales  on  the  ledgers 
separate  from  other  domestic  sales 
means  that  the  bookkeeping  system  is 
different  for  these  sales. 

Finally,  petitioners  state  that  even  if 
the  Department  does  not  consider  these 
sales  to  be  outside  of  the  ordinary 
course  of  trade,  it  has  the  authority 
under  19  CFR  §  353.44(b)  or  (c)  to 
exclude  sales  from  consideration  if  their 
inclusion  would  not  serve  the  purposes 
of  the  antidumping  statute.  It  then 
states,  without  further  elaboration,  that 
the  exclusion  of  co-export  sales  would 
be  consistent  with  the  statute  in  this 
case. 

Hylsa  counters  that  the  merchandise 
is  clearly  sold  for  consumption  in  the 
home  market,  and  that  such 
consumption  occurs  (i.e.,  a 
transformation  of  the  product)  prior  to 
exportation.  Hylsa  also  maintains  that 
other  aspects  of  the  sales,  such  as  the 
quality  assurance,  size  of  pipe,  etc.,  are 
the  same  as  other  home  market  sales. 
Finally.  Hylsa  notes  that  this  program 
has  been  in  existence  for  some  time  and 
that  the  Department  verified  it  during 
the  original  investigation  without 
making  any  further  adjustments. 
Therefore,  these  are  ordinary  home 
market  sales  and  should  be  used  in  the 
calculation. 

DOC  Position:  The  Department  closely 
analyzed  all  sales  made  by  Hylsa  to  the 
U.S.  and  in  the  home  market  during  the 
period  of  review.  In  oui  analysis,  we 
found  that  none  of  the  co-export  sales 
by  Hylsa  in  the  home  market  were  used 
for  the  purposes  of  calculating  normal 
value.  Specifically,  they  did  not  occur 
in  the  same  months  as  the  U.S.  sales  and 
were  not  used  for  matching  purposes. 
Therefore,  the  issue  is  moot  in  this 
instance. 

Comment  11:  Petitioners  state  that, 
due  to  its  finding  that  Mexico 
experienced  high  inflation  during  the 
period  of  review,  the  Department  must 
compare  U.S.  sales  to  home  market  sales 
made  in  the  same  month. 

DOC  Position:  We  agree  with 
petitioners  and  have  correspondingly 
adjusted  the  progranuning  to  compare 


U.S.  sales  to  home  market  sales  made  in 
the  same  month. 

Comment  12:  Petitioners  note  that  the 
home  market  database  for  Hylsa  shows 
certain  sales  that  are  outside  of  the 
reporting  window.  Petitioners  request 
that  the  Department  exclude  these  sales 
from  its  analysis. 

Hylsa  notes  that  these  are  all  co- 
export  rebate  sales,  and  that,  in 
following  the  guidelines  set  forth  by  the 
Department,  the  first  invoice  date  is 
reported  as  well  as  the  second  invoice 
date.  Hylsa  explains  that  it  is  for  this 
reason  that  these  sales  appear  to  be 
outside  of  the  reporting  window.  Hylsa 
argues  that  the  actual  date  of  sale  is  the 
second  invoice  date,  which  is  within  the 
reporting  window;  therefore  the  sales 
should  not  be  excluded. 

DOC  Position:  We  agree  with 
respondent.  The  Department  has 
consistently  set  the  date  of  sale  as  the 
date  when  all  terms  of  the  sale  are 
finalized.  Due  to  the  nature  of  the  co- 
export  rebate  program,  certain  items 
(e.g.  freight)  might  be  modified  or 
changed  at  the  time  that  the  second 
invoice  is  issued.  Therefore,  we  are  not 
excluding  these  sales  on  the  basis  of  the 
date  of  the  original  invoice. 

Comment  13:  Hylsa  states  that  the 
unit  prices  which  it  reported  for  U.S. 
sales  are  net  of  movement  charges. 
Therefore,  respondent  argues  that  the 
Department  should  not  deduct  these 
charges  a  second  time.  Hylsa  indicates 
that  its  questionnaire  response  of  June 
24, 1996,  for  this,  the  third 
administrative  review,  makes  plain  that 
the  unit  price  on  U.S.  sales  listings  is 
net  of  movement  charges.  It  also  points 
to  documents  observed  at  verification, 
which  indicate  that  the  invoice  format 
breaks  out  the  movement  expenses. 
Hylsa  provides  an  equation  in  its  case 
brief  which  it  states  proves  that  the 
gross  unit  price  is  reported  net  of 
movement  charges. 

Petitioners  note  that  the  record  is 
unclear,  but  that  Hylsa's  responses 
strongly  suggest  that  movement  charges 
are  included  in  the  unit  price. 
Petitioners  in  particular  point  to  Hylsa's 
May  30, 1996  submission  as  making 
statements  in  two  instances  that,  in 
effect,  the  gross  unit  prices  of  the  U.S. 
sales  were  not  net  of  movement  charges. 
While  petitioners  acknowledge  that  one 
verification  exhibit  seems  to  indicate 
that  the  unit  price  is  net  of  movement 
expenses,  it  also  stated  that  just  because 
"a  single  sale  (Verification  Exhibit  30) 
appears  to  be  listed  without  freight 
charges  *  *  *"  does  not  mean  that  the 
Department  should  assume  that  all  other 
U.S.  sales  have  the  same  circumstances. 

DOC  Position:  We  reviewed  Hylsa's 
questionnaire  responses,  the  verification 


report  and  the  accompanying  exhibits, 
and  both  Hylsa's  and  petitioners"  briefs 
on  the  issue.  We  can  find  no  record  of 
a  June  24,  1996  submission  by  Hylsa  for 
this  review,  as  it  references  in  its  March 
3,  1997  brief.  There  is,  however,  a  June 
24,  1996  submission  for  the  first  and 
second  reviews.  Furthermore,  an 
examination  of  Hylsa's  May  30,  1996 
submission  for  this  review  presents  an 
unclear  picture.  In  describing  the  gross 
unit  price  for  the  U.S.  sales,  Hylsa  stated 
that  the  gross  unit  price  "[rjepresents 
the  invoiced  price  to  the  customer  for 
one  meter  of  material.  " 

At  verification,  the  Department 
examined  two  sales  by  Hylsa  to  the 
United  States.  Only  one  of  these  sales 
shows  U.S.  inland  freight  charges  on  the 
invoice.  As  Hylsa  noted  in  its  March  3, 
1997  brief,  the  gross  unit  price  reported 
to  the  Department  for  this  one  sale  is  net 
of  U.S.  movement  charges. 

For  these  final  results,  the  Department 
will  not  deduct  U.S.  movement 
expenses  for  this  single  U.S.  sale. 
Otherwise,  the  Department  will  not 
deviate  from  its  methodology  in  the 
preliminary  results  of  review  of 
deducting  inland  freight  charges  from 
all  of  Hylsa's  U.S.  sales  where  the 
reported  terms  of  sale  indicated  that 
freight  was  included  in  the  price  paid 
by  the  customer.  This  methodology  is 
consistent  with  Hylsa's  statements  on 
the  record  that  the  gross  unit  price  is  the 
priced  for  one  meter  of  pipe  invoiced  to 
the  customer,  and  with  the  terms  of  sale 
reported  to  the  Department. 

Comment  14:  Petitioners  argue  that, 
since  Hylsa  did  not  report  packing  costs 
for  either  market,  and  U.S.  packing  costs 
are  significantly  different  from  those  in 
the  home  market,  the  Department 
should  assign  additional  packing  costs 
to  constructed  value  on  a  facts  available 
basis.  Barring  the  assignment  of 
additional  packing  costs,  petitioners 
maintain  that  the  Department  should 
base  the  entire  constructed  value  figures 
on  facts  available.  As  previously  stated, 
petitioners  rely  in  part  on  the 
observations  of  the  verification  team  as 
written  in  the  verification  report  and  on 
Hylsa's  product  brochure  to  note  that 
the  difference  between  packing  costs  in 
the  U.S.  and  home  market  could  be  as 
great  as  8/3  (eight  straps  used  for 
bundling  as  opposed  to  three). 
Petitioners  also  assert  that  Hylsa  was 
able  to  calculate  packing  costs,  but 
chose  not  to  do  so.  Finally,  petitioners 
state  that  all  sales  that  must  be 
compared  to  constructed  value  should 
receive  the  original  investigation  rate  as 
facts  available. 

Hylsa  asserts,  first,  that  it  was  not 
possible  to  calculate  packing  for  each 
individual  product.  Second.  Hylsa  states 
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that  the  Department's  verification  team 
did  not  raise  the  issue  of  apparently 
identical  merchandise  with  different 
straps  and  that  it  was  thus  unable  to 
substantiate  whether  the  bundles  in 
question  were  indeed  the  same 
merchandise  or  in  the  same  stage  of 
production.  Regardless.  Hylsa  states  that 
only  the  total  aggregate  cost  of  packing 
is  important  to  them  and  that  there  is  no 
difference  between  the  packing  methods 
used  for  identical  merchandise  sold  in 
both  markets.  In  addition,  Hylsa  states 
that  its  brochure  indicates  that  eight 
straps  are  used  only  for  bundles  of 
double-length  pipe.  Finally,  Hylsa  states 
that  the  Department  can  calculate 
normal  value  by  using  packed  home- 
market  prices  to  compare  to  a  packed 
U.S.  price  since  the  two  packing  costs 
are  identical. 

DOC  Position:  We  agree  with 
petitioners.  As  partial  adverse  facts 
available,  we  have  calculated  an  average 
per-ton  cost  of  packing  in  the  home 
market  (as  discussed  in  comment  8 
above)  and  doubled  it  in  the  U.S.  market 
for  the  purposes  of  calculating  both 
normal  value  and  export  price.  Rather 
than  having  no  packing  cost  for  the  U.S., 
we  have  included  a  figiu%  that  is  twice 
that  of  the  calculated  packing  cost  in  the 
home  market.  For  Cost  of  Production 
("COP")  and  Constructed  Value  ("CV"), 
since  the  cost  of  packing  is  already 
incorporated  indirectly  into  the  RCOM 
and  CVCOP  figures,  we  have  not  added 
additional  packing  to  the  TOTCOM  but 
have  added  half  of  the  PACKU  costs  to 
CV  to  reflect  the  doubling  of  packing 
costs  in  the  United  States. 

Comment  15:  Petitioners  state  that, 
since  Hylsa  did  not  report  all  freight 
costs,  or  assign  the  freight  costs  properly 
when  it  had  the  means  to  do  so,  the 
Department  should  base  the  entire  cost- 
price  comparison  on  facts  available  and 
assume  that  all  home  market  sales  were 
made  at  less  than  the  cost  of  production. 
Barring  this  action,  petitioners  believe 
that  the  Department  should  assign  a 
minimum  freight  cost  to  certain  home 
market  sales  and  increase  the  overall 
freight  charges  by  the  percentage  of 
home  market  sales  witii  additional 
unreported  freight  and  deduct  this  from 
all  home  market  sales. 

Hylsa  maintains  that  while  it  is  able 
to  assign  freight  accurately  on  a 
transaction-specific  basis,  to  do  so 
would  be  labor  intensive  and  would  not 
be  a  reasonable  reporting  option.  In 
addition,  Hylsa  believes  that  "minor" 
adjustments  by  the  Department  to  the 
reported  additional  inland  freight 
charges  will  correct  many  of  the  extant 
problems 

DOC  Position:  As  stated  above,  we 
agree  with  petitioners  in  part.  While  we 


agree  with  Hylsa  that  assigning 
additional  inland  freight  accurately  on  a 
transaction-specific  basis  would  be  an 
undue  burden  for  this  review,  we 
believe  that  the  reporting  of  all  inland 
freight  is  distortive  for  the  reasons  cited 
in  comment  5  above.  As  noted  in  the 
sales  verification  report  (at  19),  Hylsa 
had  the  ability  to  accurately  report 
certain  types  of  freight  unrelated  to  the 
additional  inland  freight.  In  particular, 
the  company  did  not  report  freight 
charges  for  local  delivery.  Therefore,  as 
adverse  facts  available,  we  are 
increasing  the  movement  expenses 
deducted  from  home  market  sales  in  the 
cost/price  comparison  by  a  minimum 
freight  charge  where  the  reported  freight 
charge  was  zero  for  local  delivery  sales. 

Comment  1 6:  Petitioners  argue  that 
respondent's  cost  and  constructed 
values  should  be  rejected  as  not 
properly  capturing  accurate  costs  for  the 
period.  Petitioners  cite  a  number  of 
alleged  problems  in  support  of  their 
argument.  First,  petitioners  state  that 
Hylsa  did  not  calculate  monthly  costs  of 
production  properly.  Rather  than 
calculating  the  costs  based  on  the  cost 
of  iron  ore  through  to  the  finished  pipe 
production,  which  petitioners  believe  is 
the  proper  method  of  calculating  said 
costs,  {>etitioners  allege  that  Hylsa  used 
the  cost  of  coil  transferred  from  the  flat- 
rolled  division  and  built  its  cost 
calculation  from  that  point.  Petitioners 
note  that  this  does  not  represent  a  fully 
loaded  monthly  cost  of  production. 

Second,  petitioners  maintain  that  the 
adjustments  to  the  monthly  cost  of  the 
flat  coil  products  were  based  on  average 
annual  data,  rather  than  monthly 
replacement  costs,  and  thus  result  in  a 
mis-allocation  of  costs.  Third, 
petitioners  argue  that  Hylsa  did  not 
correctly  calculate  the  costs  for  iron  ore 
purchased  from  affiliated  suppliers. 
Petitioners  cite  a  loss  made  by  one 
supplier  in  one  month  of  1995  and  the 
effects  of  inflation. 

Fourth,  petitioners  argue  that  Hylsa 
did  not  include  scrap  costs  in  raw 
materials  but  rather  in  overhead. 
Petitioners  assert  that  this  means  that 
the  coil  cost  adjustments  in  Appendix 
D-10  of  the  November  5,  1996 
submission  are  not  being  applied  to  a 
fully  yielded  material  cost.  Fifth, 
petitioners  note  that  all  costs  were  based 
on  a  single  average  monthly  coil  cost 
(for  all  characteristics  and  grades  of 
coil),  which,  the  petitioners  assert, 
means  Hylsa's  cost  are  distorted  since 
thinner  coil  used  for  thinner  pipe  costs 
more  than  thicker  coil  for  thicker  pipe. 

Sixth,  petitioners  maintain  that  the 
flat  products  division  allocated  all 
indirect  costs  in  1995  based  on 
budgeted  direct  costs  for  that  year. 


Petitioners  note  that  budgeted  costs  for 
1995  were  based  on  the  actual  costs  for 

1994.  Petitioners  point  out  that  actual 
direct  costs  for  1995  were  available  at 
the  time  Hylsa  submitted  its  section  D 
response.  Petitioners  maintain  that 
Hylsa  should  have  allocated  indirect 
steelmaking  and  rolling  costs  using  its 
actual  direct  costs  for  1995,  and  that  the 
failure  to  use  these  figiues  distorts  the 
reported  costs,  but  it  is  impossible  to 
determine  how  much. 

Finally,  petitioners  believe  that  the 
allocation  of  product-specific  costs  in 
the  tubular  products  division  by 
tonnage,  rather  than  by  processing  time 
or  some  other  manner  that 
acknowledges  the  extra  time  needed  to 
produce  small  diameter  pipe,  distorts 
the  tube  processing  costs.  'The  sum  of 
these  errors  and  omissions,  according  to 
petitioners,  materially  distorts  the 
reported  costs  of  production  and 
constructed  value  figxu'es  to  the  point 
that  it  renders  them  unusable  for  the 
final  results.  Therefore,  the  Department 
should  assign  to  Hylsa  the  margin  from 
the  original  investigation. 

Respondent  counters  by  stating  that, 
contrary  to  petitioners'  claims,  Hylsa 
began  its  calculation  with  the  Flat 
Product  division's  actual  costs  of 
manufacturing  steel  coil  in  each  month. 
The  calculation,  according  to  Hylsa,  was 
based  on  the  actual  amounts  paid  by  the 
Flat  Products  division  for  raw  materials 
inputs  in  the  current  month,  as  well  as 
actual  fabrication  costs  incurred  in  the 
month.  Respondent  notes  that  G&A  and 
exchange  gains  and  losses  on  purchases 
were  added  to  get  a  fully  loaded  cost  of 
manufacturing  for  coil  for  the  month. 
Once  this  cost  is  transferred  to  the 
tubular  products  division,  respondent 
notes  that  it  is  used  as  the  basis  for 
calculating  the  reported  cost  of 
materials  for  pipe  production,  as  well  as 
to  determine  the  scrap  loss  at  each 
production  stage.  In  summary,  the 
respondent  asserts  that  the  calculation 
is  based  on  all  actual  costs  incurred  by 
Hylsa  starting  with  raw'  materials 
purchased  from  outside  suppliers. 

Respondent  also  counters  that  the 
costs  of  a  raw  material  supplied  by  an 
affiliate  have  been  prop>erly  calculated. 
Respondent  notes  Uiat  one  affiliated 
iron  ore  supplier  was  profitable 
throughout  the  period  and  for  all  of 

1995.  Respondent  notes  that  there  was 
a  loss  in  only  one  month  and  that  the 
loss  was  not  due  to  unrealistically  low 
transfer  prices  but  an  unscheduled 
disruption  of  production.  Respondent 
goes  on  to  point  out  that  the  suppliers 
unit  costs  were  50  percent  above 
average  during  that  month,  since  fixed 
costs  were  allocated  over  a  small 
quantity.  Respondent  argues  that  the 


Department  has  held  that  fixed  costs 
should  be  calculated  in  a  manner  to 
avoid  disruption  of  production 
quantities.  "The  respondent  cites  Gray 
Portland  Cement  and  Clinker  from 
Mexico,  58  FR  47253  at  47256 
(September  8,  1993)  and  Gray  Portland 
Cement  and  Clinker  from  Japan,  56  FR 
12156  at  12165  (March  22,  1991). 
Respondent  argues  that  the  Department 
should  examine  whether  the  affiliate 
recovered  its  costs  over  an  extended 
period  of  time  rather  than  base  the 
affiliates  profitability  on  one  distortive 
month.  Since  the  affiliate  earned  a  profit 
on  eleven  of  the  twelve  months  in  the 
POR  and  for  the  year  as  a  whole, 
respondent  argues  that  there  is  no 
reason  to  disregard  the  transfer  prices 
reported  by  Hylsa. 

Respondent  also  states  that  it  properly 
calculated  the  scrap  cost  based  on  actual 
cost  of  steel  coil  obtained  from  the  flat 
products  division.  Respondent  notes 
that  it  calculated  the  scrap  loss  amount 
for  each  process  by  applying  the 
percentage  scrap  loss  rate  to  the 
adjusted  steel  coil  costs.  The  result  is 
"fully  yielded  materials  costs."  The 
fully  yielded  cost  of  actual  material  was 
reported  in  direct  materials  costs,  the 
respondent  notes,  while  the  fully 
yielded  cost  of  materials  lost  during 
production  was  included  in  the 
overhead  costs  of  the  appropriate 
process  and  allocated  to  products  as 
they  passed  through  the  production 
process. 

Finally,  respondent  states  that  it  used 
the  normal  accoimting  system  and 
normal  cost  calculations  for  both  the 
Tubular  (regarding  allocation  based  on 
tormage  rather  than  time)  and  Flat 
Rolled  (regarding  differentiation  of  coil 
costs  by  size  of  coil  and  allocation  of 
certain  overhead  costs  by  standard 
percentages)  divisions  in  calculating  its 
reported  costs.  Respondent  refers  to 
section  773(f)(1)  of  the  Act  as  evidence 
that  the  statute  generally  directs  the 
Department  to  use  a  company's  normal 
cost  accounting  system,  and  to  Erasable 
Programmable  Read-Only  Memories 
from  Japan,  51  FR  39680,  39688 
(October  30, 1986)  as  evidence  that  the 
Department  is  generally  reluctant  to 
deviate  from  a  company's  normal 
system. 

Respondent  argues  that  it  in  no  way 
hid  or  mis-described  the  methodologies 
used  in  its  normal  cost  calculations.  In 
closing,  respondent  notes  that  its 
normal  accounting  system  does  not 
result  in  the  amount  of  distortion  that 
petitioners  suggest.  Respondent  notes  its 
product-specific  cost  calculation  does 
allocate  overhead  based  on  tonnage; 
however,  the  pipe  sizes  in  each  process 
are  limited.  Respondent  argues  that 


Hylsa  does  not  assign  the  same  pipe 
forming  costs  to  all  sizes  of  pipe. 
Respondent  contends  that  each  forming 
mill  is  a  separate  process  and  each 
handles  a  limited  range  of  pipe  sizes. 

DOC  Position:  We  disagree  with 
petitioners  that  Hylsa's  COP  and  CV 
should  be  rejected.  We  address  each  of 
petitioners  comments  below. 

We  found  that  Hylsa  did  report  the 
actual  cost  of  manufacturing  coil  by  the 
flat  products  division  and  not  the 
transfer  price.  It  adjusted  the  cost  of  coil 
manufacturing  by  the  flat  product 
division's  exchange  loss,  its  G&A,  and 
another  loss  adjustment  from  a  related 
supplier,  since  these  items  were  not 
included  in  the  flat  product  division's 
COM. 

Second,  while  the  above-mentioned 
exchange  loss  and  G&A  adjustments  to 
COM  for  coil  were  based  on  annual 
rather  than  monthly  data,  the  data  were 
taken  from  constant  currency  financial 
statements.  G&A  is  a  period  expense,  so 
using  an  entire  year  eliminates  seasonal 
fluctuations.  Moreover,  the  respondent's 
use  of  constant  currency  financial 
statements  in  determining  the  G&A 
expense  ratio  neutralizes  the  effects  of 
inflation  in  the  calculation. 

Regarding  the  adjustments  for  loss  by 
an  iron  ore  producing  affiliate,  we  asked 
the  respondent  to  report  the  higher  of 
the  transfer  price,  market  price  or  cost 
for  all  major  inputs  obtained  &t>m 
affiliated  parties  (including  iron  ore). 
The  respondent  used  transfer  price  with 
one  adjustment  for  loss.  The  loss 
adjustment  was  based  on  a  constant 
currency  financial  statement,  which 
takes  into  account  the  effects  of 
inflation.  The  respondent  noted  that 
another  supplier's  loss  in  one  month 
was  caused  by  an  unscheduled 
disruption. 

We  have  asked  for  monthly  reporting 
in  this  case  to  account  for  the  effects  of 
inflation.  We  have  taken  reported 
conversion  costs  and  indexed  them  to 
the  end  of  the  period,  weight-averaged 
them,  and  then  indexed  the  average  unit 
cost  for  each  product  back  to  the  month 
in  question.  "This  approach  accounts  for 
inflation  and  smooths  out  the 
conversion  costs  over  the  reporting 
period.  We  therefore  have  allowed 
Hylsa  to  apply  the  same  approach  to  the 
loss  adjustment  by  the  affiliated 
supplier.  Since  the  constant  cvurency 
financial  statements  indicate  no  loss  for 
the  year,  we  are  not  making  an 
adjustment. 

With  respect  to  the  issue  of  scrap  cost 
accounting,  the  scrap  used  as  input  to 
the  coil  manufacturing  process  would 
be  reported  in  direct  materials.  The 
scrap  yield  costs  (less  related  revenue) 
were  reported  in  variable  overhead.  The 


scrap  yield  percentage  at  the  first  stage 
was  divided  by  cumulative  yield  and 
multiplied  by  the  adjusted  input  coil 
costs  (direct  materieils  costs).  The  result 
was  reported  in  variable  overhead. 

Regarding  the  accounting  for  various 
costs,  it  is  the  Department's  practice  to 
calculate  costs  based  on  the  records  of 
the  producer  if  such  records  are  kept  in 
accordance  with  the  GAAP  of  the 
producing  country  and  reasonably 
reflect  the  costs  associated  with  the 
production  of  the  merchandise.  See 
New  Minivans  from  Japan,  57  FR  21937, 
Comment  21  ("The  Department 
typically  allows  individual  respondent 
companies  to  report  the  production 
costs  of  subject  merchandise  as  valued 
under  their  normal  accounting  methods 
and  following  GAAP  of  their  home 
country.")  At  verification,  the 
Department  verified  Hylsa's  cost 
methodology  and.  based  on  the 
information  on  the  record,  found  that  it 
was  in  accordance  with  Mexican  GAAP. 

We  found  at  verification  that  Hylsa's 
pipe  and  tube  division  keeps  in  its 
records  one  cost  for  hot-rolled  coil. 
Hylsa's  flat  product  division's  reported 
costs  were  based  on  its  accounting 
system.  Therefore,  the  allocation  of 
indirect  costs  is  based  on  Hylsa's  books 
kept  in  the  normal  course  of  business. 
Regarding  allocation  of  product-specific 
costs  on  the  basis  of  tonnage  rather  than 
time,  based  on  the  information  on  the 
record,  we  found  that  Hylsa's 
methodology  was  in  again  accordance 
with  Mexican  GAAP.  In  all  three  cases, 
we  found  no  evidence  that  this 
methodology  materially  distorts  the 
production  costs  for  sales  during  this 
period  of  review.  However,  we  intend  to 
continue  to  examine  these  issues  closely 
in  futiue  reviews. 

The  respondent  also  used  surface  area 
to  allocate  zinc  costs.  Once  again,  the 
Department  normally  calculates  costs 
based  on  the  records  of  the  producer  if 
such  records  are  kept  in  accordance 
with  the  GAAP  of  the  producing 
country  and  reasonably  reflect  the  costs 
associated  with  the  production  of  the 
merchandise. 

For  the  above-mentioned  reasons,  the 
Department  agrees  with  respondent  and 
has  used  the  submitted  cost  of 
production  figures 

Comment  1 7:  Petitioners  argue  that 
the  Department  should  reject  Hylsa's 
COP/CV  response  as  unverified. 
Petitioners  state  that  at  the  outset  of 
verification  Hylsa  submitted  a  revised 
cost  database  that  allegedly  corrected 
errors.  Petitioners  note  that  this 
database  did  not  correct  an  error  in 
production  quantities  identified  by  the 
Department  at  verification.  Petitioners 
state  that  the  Department  could  not 
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verify  the  first  database,  after  which 
Hylsa  submitted  another  database  which 
also  corrected  other  un-descritjed  minor 
errors.  Petitioners  argue  that  it  is  the 
Department's  policy  not  to  accept 
"substantially  new"  information  at 
verification.  Petitioners  cite  as 
precedent  Circular  Welded  Carbon  Steel 
Pipes  and  Tubes  from  Thailand.  51  FR 
3384.  3386  (January  27.  1986).  Petitioner 
note  that  the  Department's  regulations 
state  that  new  factual  information  will 
not  be  accepted  more  than  180  days 
after  the  initiation  of  the  review. 
Petitioners  assert  that  the  Department 
should  therefore  base  the  final  results 
on  facts  available. 

Respondent  counters  that  its  errors 
were  not  intentional  and  do  not  call  into 
question  the  integrity  of  Hylsa's 
response.  Respondent  notes  that  the 
product  specific  cost  calculation,  used 
to  calculate  individual  pipe  product 
costs,  was  not  operational  during  1995 
because  of  a  change  in  Hylsa's 
accounting  system.  Respondent  asserts 
that  to  report  costs  to  the  Department 
Hylsa  had  to  convert  the  product 
specific  cost  calculation  to  work  with 
new  accounting  numbers  on  the  new 
system,  in  place  of  old  accounting 
numbers,  and  that  this  matching  process 
took  a  lot  of  effort.  Respondent  notes 
that  for  a  variety  of  reasons  Hylsa  was 
unable  to  completely  check  all  account 
conversions  before  verification. 
Respondent  goes  on  to  note  that  some 
minor  mistakes  were  discovered  and 
promptly  brought  to  the  Dep)artment's 
attention.  The  respondent  further  argues 
that  in  the  end  it  was  able  to  provide 
corrected  cost  calculations.  Respondent 
cites  Ferrosilicon  from  Brazil,  59  FR 
732,  736  (January  6,  1994)  as  precedent 
for  accepting  corrections  to  errors  "as 
long  as  those  errors  are  minor  and  do 
not  exhibit  a  pattern  of  systematic 
misstatement  of  fact." 

DOC  Position:  We  disagree  with 
petitioners  that  Hylsa's  cost  response 
should  be  rejected  as  unverified.  The 
practice  of  the  Department  is  to  accept 
minor  corrections  at  the  start  of 
verification.  When  we  received  the  first 
revised  database  at  the  outset  of 
verification,  Hylsa  noted  that  it 
contained  all  minor  error  corrections 
which  were  due  mainly  to  the  account 
number  conversion  as  cited  by 
respondent  above. 

The  Department  accepted  a  revised 
database  (fixing  the  first  and  second  set 
of  minor  errors,  as  well  as  the 
production  quantity  error)  from  the 
respondent,  since  the  first  and  second 
set  of  errors  were  minor  in  nature  and 
the  production  quantity  error  appeared 
to  be  inadvertent.  In  Ferrosilicon  from 
Brazil,  the  Department  found  that  the 


respondents  mistakes  found  during  the 
course  of  the  investigation,  when  taken 
as  a  whole,  did  not  support  a  claim  of 
respondent's  non-cooperation.  The 
Department  also  stated  in  that  case  that 
it  followed  its  practice  of  correcting 
errors  found  at  verification  as  long  as 
those  errors  are  minor  and  do  not 
exhibit  a  pattern  of  systemic 
misstatement  of  fact.  Therefore  in  the 
present  case,  we  are  continuing  to  use 
Hylsa's  revised  cost  database. 

Comment  18:  Petitioners  assert  that 
Hylsa  misreported  G&A  expenses  by 
reporting  the  G&A  only  for  the  Tubular 
Products  division  rather  than  the 
company  as  a  whole.  Petitioners  cite  to 
the  Cost  Verification  report  at  2  and  36- 
37.  The  petitioners  note  that  Hylsa  did    - 
this  even  though  Hylsa  claims  that  for 
coil  cost  reporting  purposes  the  Tubular 
and  Flat  Product  divisions  are  not 
separate  entities.  Petitioners  argue  that 
it  is  the  Department's  policy  to  use  the 
G&A  for  the  entire  operating  entity. 
Petitioners  believe  that  G&A  has  thus 
been  misreported,  and  asserts  that  if  the 
Department  does  not  base  the  final 
results  on  facts  available,  it  should 
adjust  G&A  costs  based  on  the  reported 
unconsolidated  G&A  for  Hylsa  and 
corporate  charges  from  the  parent 
companies. 

Hylsa  counters  that  it  reported  G&A 
expenses  on  a  "layered"  calculation  that 
allocated  G&A  expenses  for  each 
company  and  division  over  the  sales  to 
which  those  G&A  expenses  related. 
Hylsa  argues  that  petitioners'  argument 
mis-describes  Hylsa's  G&A  calculation 
and  is  also  contrary  to  the  Department's 
established  practice. 

Hylsa  states  that  there  may  have  been 
some  confusion  due  to  the  fact  that  the 
allocated  G&A  expenses  of  the  Flat 
Products  division  were  not  included  in 
the  G&A  expenses  reported  in  the 
original  cost  submission.  However, 
Hylsa  states  that  the  G&A  expenses 
related  to  the  Flat  Products  division 
were  included  in  the  cost  of  the  coil 
produced  and  subsequently  included 
into  the  Tubular  Products  division's 
cost  of  materials.  Furthermore,  Hylsa 
states  that  the  Department  has  never 
held  that  G&A  expenses  at  all  levels  of 
a  corporation  should  be  lumped 
together  and  allocated  over  the  total  cost 
of  goods  sold. 

Hylsa  asserts  that  the  Department  has 
routinely  adopted  a  layered  approach  in 
the  past  that  allocates  G&A  expenses  at 
each  corporate  level  over  the  cost  of 
goods  sold  at  the  same  level,  citing  Flat 
Panel  Displays  from  Japan,  56  FR  32376, 
32398-99  Quly  16,  1991)  as  an  example. 
Therefore,  Hylsa  argues  that  there  is  no 
basis  for  rejecting  the  G&A  calculation. 


DOC  Position:  We  agree  with 
petitioners  that  an  adjustment  to  Hylsa's 
G&A  is  necessary.  In  the  preliminary 
results  of  this  review,  we  calculated  an 
adjusted  G&A  as  follows:  Hylsa's 
unconsolidated  G&A  less  corporate 
charges  from  Hylsa's  parents,  divided  by 
Hylsa's  unconsolidated  cost  of  goods 
sold;  plus  a  portion  of  the  two  parent 
companies'  G&A  (as  calculated  by 
Hylsa).  We  allowed  the  deduction  of 
corporate  charges  from  Hylsa's  G&A 
since  we  were  separately  including  a 
portion  of  each  parent's  G&A  into  the 
calculation.  The  Department's 
questionnaire  stated  that  G&A  expenses 
relate  to  the  activities  of  the  company  as 
a  whole  rather  than  to  the  production 
process  alone.  It  also  stated  that  Hylsa 
should  include  an  amount  for 
administrative  services  performed  on 
the  company's  behalf  by  its  parent 
company.  For  these  reasons,  we  are 
continuing  to  make  the  adjustment,  as 
describe  above,  that  we  made  in  the 
preliminary  results  of  this  review. 

Comment  19:  Petitioners  argue  that 
Hylsa  did  not  report  costs  for  adding 
lead  to  the  galvanizing  pot  and  for 
amortized  costs  of  replacing  the  pot. 
Therefore,  the  petitioners  assert  that  an 
appropriate  adjustment  to  the  reported 
galvanizing  costs  in  COP  and  CV  is 
necessary. 

DOC  Position:  We  agree  with 
petitioners  that  respondent  did  not 
include  these  costs.  In  the  preliminary 
results  of  this  review,  we  made  an 
adjustment  to  variable  overhead  in  COP 
and  CV  to  account  for  these  costs.  We 
have  continued  to  make  this  adjustment 
in  this  final  determination. 

Comment  20:  Petitioners  maintain 
that  the  Department  must  adjust  the  July 
1995  costs  for  capitalized  fixed  costs  for 
Plant  2.  Specifically,  petitioners  believe 
that  Hylsa  did  not  include  any  fixed 
costs  for  this  plant  due  to  it  being  in  a 
start-up  period.  Therefore,  the 
Department  should  substitute  fixed 
costs  for  a  period  at  the  end  of  the  start- 
up period  in  accordance  with  section 
773(f)(l)(C)(iii)  of  the  Act.  Otherwise, 
July  1995  costs  are  understated. 

Hylsa  responds  that  it  reported  the 
July  1995  costs  according  to  its  normal 
accounting  practices  and  Mexican 
GAAP.  Under  the  statute,  the 
Department  is  required  to  use  the  costs 
as  recorded  in  a  respondent's  normal 
accounting  records.  Since  Hylsa 
reported  the  costs  using  its  normal 
accounting  records,  there  should  be  no 
adjustment.  Finally,  Hylsa  argues  that 
the  revision  advocated  by  petitioners 
would  have  an  "insignificant"  effect 
upon  the  Department's  calculation. 

However,  should  the  Department 
decide  to  apply  December  1995  costs  to 


the  July  coils,  Hylsa  believes  that  the 
Department  should  restate  the  nominal 
December  costs  to  eliminate  the  effects 
of  inflation. 

DOC  Position:  We  agree  with 
petitioners.  It  is  the  Department's 
practice  to  calculate  costs  based  on  the 
records  of  the  producer  if  such  records 
are  kept  in  accordance  with  the  GAAP 
of  the  producing  country  and  reasonably 
reflect  the  costs  associated  with  the 
production  of  the  merchandise.  In  this 
case,  the  costs  to  produce  the 
merchandise  for  July  are  not  fully 
reflected  in  reported  costs,  since  no 
fixed  costs  are  reported  for  plant  #2  in 
July.  After  a  further  review  of 
verification  exhibits,  we  have  foimd  that 
products  were  also  sourced  from  plant 
#2  in  other  months  as  well  and  no  fixed 
costs  were  reported  for  those  months 
either.  The  first  month  for  which  fixed 
costs  are  reported  by  Hylsa  is  in 
December. 

While  this  practice  appears  to 
conform  with  Mexican  GAAP,  we 
determine  that  it  does  not  reasonably 
reflect  the  costs  associated  with 
production  of  the  subject  merchandise. 
Since  this  is  the  only  information  we 
have  as  to  the  fixed  costs  of  plant  #2,  we 
have  used  the  December  imit  fixed  costs 
as  a  surrogate  for  July  and  other  months 
for  which  no  fixed  costs  were  reported. 
Even  if  the  effect  of  this  adjustment  is 
insignificant  as  respondent  argues,  we 
are  still  making  the  adjustment  to 
ensure  that  all  costs  are  reasonably 
reflected.  In  agreement  with  respondent, 
we  have  indexed  these  costs  back  to 
each  applicable  month  by  the  CPI, 
which  is  used  in  other  indexing 
throughout  this  review.  The  increase  in 
unit  coil  costs  in  each  month  was  then 
further  yielded  by  the  flat  products 
division's  exchange  loss  and  G&A  and 
the  further  loss  adjustment  made  by 
Hylsa.  The  total  increase  in  coil  costs 
after  other  yields  was  added  to  the 
reported  cost  of  manufacturing. 

TUNA 

Comment  21:  As  with  Hylsa, 
petitioners  argue  that  the  Department 
should  presume  reimbursement  on  the 
part  of  TUNA  to  Acerotex,  since  the  two 
parties  are  affiliated  and  TUNA 
apparently  exercises  control  over  the 
operations  of  Acerotex.  Additionally, 
petitioners  state  that  Acerotex  has 
virtually  no  other  function  in  U.S.  sales 
other  than  to  post  the  cash  deposit  for 
estimated  antidumping  duties.  In  return 
for  this  function,  Acerotex  receives  a 
commission  that  is  far  less  than  the 
amount  of  cash  deposits  posted. 
Because  mechanisms  for  reimbursement 
exist  and  the  fact  that  TUNA  can 
exercise  control  over  Acerotex  (and  thus 


manipulate  prices  in  such  away  that  the 
result  would  be  circumvention) 
petitioners  argue  that  the  Department 
should  collapse  the  two  entities  into  one 
for  the  purposes  of  reimbursement 
analysis  and  presume  reimbursement. 
Petitioners  cite  Color  Television 
Receivers  from  the  Republic  of  Korea, 
61  FR  4408  at  4411  (February  6,  1996) 
in  support  of  their  contention. 

TUNA  states  that  the  Department  did 
a  thorough  examination  of  Acerotex's 
books  and  found  no  evidence  of 
reimbursement  or  an  agreement  to 
reimburse.  TUNA  further  states  that 
presuming  reimbursement  based  on 
affiliation  or  what  might  happen  in  the 
future  is  improper  as  a  matter  of  law.  In 
addressing  Korean  TVs,  TUNA  states 
that  the  citation  does  not  support 
petitioners'  position  but  in  fact  supports 
its  contention  that  the  Department 
cannot  presume  reimbursement. 

DOC  Position:  We  agree  with 
respondent.  Section  353.26  of  the 
Department's  regulations  requires  the 
Department  to  deduct  from  United 
States  price  (now  EP  or  CEP)  the  amount 
of  any  antidumping  duty  paid,  or 
reimbursed,  by  the  producer  or  exporter, 
thereby  increasing  the  amount  of  the 
duty  ultimately  collected.  19  CFR 
353.26(a)  (1996).  The  Department  has 
interpreted  this  regulation  as  applying 
regardless  of  whether  the  importer  is 
affiliated  to  the  producer  or  exporter. 

As  the  Department  stated  in  Korean 
TVs,  however,  "[t]his  does  not  imply 
that  foreign  exporters  automatically  will 
be  assumed  to  have  reimbursed  related 
U.S.  importers  for  antidumping  duties 
by  virtue  of  the  relationship  between 
them."  61  FR  at  4411.  The  regulation 
requires  "evidence  beyond  mere 
allegation  that  the  foreign  manufacturer 
either  paid  the  antidumping  duty  on 
behalf  of  the  U.S.  importer,  or 
reimbursed  the  U.S.  importer  for  its 
payment  of  the  antidumping  duty." 
Federal-Mogul  Corp.,  918  F.  Supp.  at 
393  (citing  Tonington  Co.  v.  United 
States,  881  F.  Supp.  622,  631  (CIT 
1995)). 

In  the  present  review,  we  found  no 
evidence  of  inappropriate  financial 
intermingling  between  TUNA  and 
Acerotex.  The  Department  verified  that 
Acerotex  is  responsible  for  all  cash 
deposits.  Petitioners  are  correct  that 
Acerotex  had  established  a  general 
ledger  provision  in  its  accounting 
records  with  respect  to  antidiunping 
duties.  However,  we  found  no  evidence 
that  this  account  was  in  any  way  related 
to  reimbursement  of  these  duties. 

In  Korean  TVs,  the  Department 
specifically  stated  that  it  would  not 
presume  reimbursement  between 
affiliated  parties  absent  a  clear  and 


irrefutable  reimbursement  agreement 
between  them.  The  Department  found 
neither  evidence  of  an  agreement 
between  TUNA  and  Acerotex  for 
reimbursement  of  antidumping  duties, 
nor  the  actual  reimbursement  of  these 
duties  between  the  two  affiliated 
parties.  Collapsing  the  two  companies 
together  for  the  purposes  of 
reimbursement,  as  petitioners  advocate, 
would  be  contrary  to  past  practice. 
While  the  Department  does  sometimes 
"collapse"  affiliated  parties  for  purposes 
of  the  margin  calculation,  the 
Department  has  consistently  treated 
such  parties  as  separate  entities  when 
examining  the  question  of 
reimbursement.  Consequently,  we  are 
not  presuming  reimbursement. 

Comment  22:  Petitioners  state  that  the 
Department  must  compare  U.S.  sales  to 
home  market  sales  made  in  the  same 
month,  due  to  the  effects  of  high 
inflation. 

TUNA  states  that,  should  the 
Department  index  for  sales  that  are  not 
within  the  same  month,  it  should  use 
the  index  used  in  indexing  costs  and 
also  index  the  VCOM  used  to  calculate 
the  DIFFMER  adjustment. 

DCX:  Position:  We  agree  with 
petitioners,  and  have  adjusted  the 
programming  accordingly.  See  also 
Comment  11.  Because  we  matched  each 
U.S.  sale  to  home  market  sales  in  the 
same  month,  all  VCOM  and  DIFFMER 
figures  properly  reflect  costs  for  that 
month.  Therefore,  we  are  not  making 
any  further  adjustment. 

Comment  23:  Petitioners  state  that  the 
Department  should  reaffirm  its 
preliminary  determination  and  not  grant 
a  level-of-trade  adjustment.  Petitioners 
state  that  the  Department  was  correct  in 
finding  that  there  was  not  a  "consistent" 
price  differential  between  home  market 
sales  at  different  levels  of  trade.  While 
there  may  have  been  differences,  they 
varied  greatly  from  month  to  month  and 
did  not  indicate  a  consistent  pattern  of 
price  differentials  over  the  entire  POR. 
even  adjusting  for  inflation. 

TUNA  argues  that  petitioners  are 
incorrect  and  that  information  in  its 
case  brief  demonstrates  that  there  is  in 
fact  a  consistent  price  difference  based 
on  different  levels  of  trade. 

DOC  Position:  We  agree  with 
petitioners.  While  we  found  that  two 
distinct  levels  of  trade  exist,  our 
analysis  does  not  show  a  pattern  of 
consistent  price  differences  between  the 
two  levels.  In  fact,  the  differences 
fluctuate  greatly  from  month  to  month. 
Therefore,  we  are  not  changing  our 
position  from  the  preliminary  results  of 
review. 

Comment  24:  Petitioners  argue  that 
the  Department's  position  in  the 
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preliminary  determination  of  excluding 
home  market  sales  with  missing  or 
negative  values  from  consideration  was 
incorrect.  Instead,  petitioners  argue  that 
such  sales  should  be  based  on  facts 
available.  Petitioners  believe  that  the 
verification  of  TUNA  uncovered 
numerous  small  errors  and  omissions, 
which  in  their  totality  compel  the  use  of 
facts  available. 

TUNA  responds  that  the  Department's 
treatment  of  home  market  sales  with 
missing  or  negative  values  is  consistent 
with  past  practice  and  reasonable. 
Therefore,  no  changes  should  be  made. 
TUNA  notes  that  the  sales  disregarded 
are  those  with  zero  values  in  the  QTYH 
and  GRSUPRH  fields,  and  that  the  total 
number  of  sales  under  consideration  is 
seven:  an  extremely  small  number  in 
comparison  to  the  entire  home  market 
data  set.  Finally,  of  the  seven  with 
missing  values,  TUNA  notes  that  none 
of  these  was  used  in  the  calculation  of 
normal  value.  Therefore,  petitioners' 
statement  that  it  was  impossible  to  state 
what  prejudicial  effect  these  sales 
would  have  is  incorrect. 

DOC  Position:  We  agree  with 
respondent.  While  the  Department  did 
discover  small  errors  and  omissions 
during  verification,  most  of  these  were 
corrected  easily  and  do  not  merit,  in  our 
opinion,  the  use  of  facts  available 
(except  as  otherwise  noted).  Finally,  the 
seven  sales  in  question  were  not  used  in 
the  calculation  of  normal  value  since 
they  did  not  match  in  the  month  of  a 
US.  sale  and  thus  have  no  impact  on 
the  margin.  Therefore,  this  issue  is 
moot. 

Comment  25:  TUNA  contends  that  the 
Department  erred  in  conducting  a  sales- 
t)elow-cost  investigation.  The  basis  for 
this  error,  according  to  TUNA,  is  that 
petitioners'  request  was  untimely. 
TUNA  takes  issue  with  the 
Department's  August  7,  1996  decision 
memorandum  regarding  the  initiation  of 
this  cost  investigation,  particularly  with 
the  Department's  decision  that  TUNA's 
initial  section  A,  B  and  C  responses 
were  both  untimely  and  incomplete  and 
therefore  the  120-day  deadline  for  filing 
a  below-cost  allegation  did  not  apply 
119  CFR  353.31(c)(1)).  TUNA  contends 
that  its  responses  were  timely  and 
complete,  and  that  they  were  filed  prior 
to  the  allegation  of  sales  below  cost. 
Finally.  TUNA  states  that  petitioners 
failed  to  preserve  their  right  to  submit 
a  cost  allegation  by  failing  to  submit  an 
extension  request  prior  to  the  expiration 
of  the  120-day  deadline. 

Petitioners  claim  that  the  Department 
properly  initiated  a  sales-t)elow-cost 
investigation.  First,  petitioners  state  that 
the  cost  investigation  has  already 
proven  the  validity  of  the  initial 


allegation.  Second,  petitioners  state  that 
portions  of  the  filing  made  by  TUNA 
occurred  subsequent  to  the  expiration  of 
the  120-day  deadline.  Using  TUNA's 
logic,  petitioners  claim,  any  respondent 
that  delays  its  filing  until  after  the 
expiration  of  the  120-day  time  limit  is 
immune  from  a  below-cost 
investigation. 

DOC  Position:  We  agree  with 
petitioners  that  its  allegation  was  not 
untimely.  As  stated  in  otu  cost  initiation 
memorandiun  of  August  8,  "(w]ith 
respect  to  the  respondent's  claim  that 
petitioners"  allegation  was  untimely 
filed,  we  note  that  TUNA's 
questionnaire  response  was  not  received 
until  after  the  120-day  deadline  for  COP 
allegations  set  out  by  19  CFR 
353.31(c)(ii)."  The  Department's 
established  practice  in  such  situations  is 
to  use  its  discretion  in  determining-  what 
constitutes  a  reasonable  time  limit  for 
making  a  sales  below  cost  allegation. 
See  Certain  Forged  Steel  Crankshafts 
From  the  United  Kingdom,  60  FR  52150 
at  52153  (Oct.  5,  1995).  See  also 
Memorandum  from  Linda  Ludwig  to 
Richard  Weible,  August  8.  1996  at  3). 
Therefore,  the  cost  investigation  was 
properly  initiated. 

Comment  26:  TUNA  asserts  that  the 
Department  erred  in  disregarding 
certain  below-cost  sales  without  first 
determining  whether  all  costs  were 
recovered  "within  a  reasonable  period 
of  time."  TUNA  states  that  the  margin 
program  used  by  the  Department  had  no 
test  for  determining  recovery  of  costs, 
and  that  the  Department  should  include 
program  language  that  will  perform  the 
test  and  account  for  inflationary  effects. 

Petitioners  state  that  the  Department 
properly  applied  the  test  in  the  margin 
calculation  program,  andjias  already 
accounted  for  the  effects  of  inflation  by 
having  monthly  historical  costs  indexed 
to  December,  summed,  averaged,  then 
indexed  back  by  month. 

DOC  Position:  We  disagree  with 
respondent.  As  we  stated  in  our 
preliminary  results,  "[wjhere  20  percent 
or  more  of  a  respondent's  sales  of  a 
given  product  during  the  POR  were  at 
prices  less  than  the  COP,  we  found  that 
sales  of  that  model  were  made  in 
'substantial  quantities'  within  an 
extended  period  of  time,  in  accordance 
with  sections  773(b)(2)  (B)  and  (C)  of  the 
Act,  and  were  not  at  prices  which 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773{b)(l)(B)  of 
the  Act." 

Section  773(b)(2)(D).  cited  by  TUNA 
in  its  case  brief,  states  the  following: 
"Recovery  of  costs. — If  prices  which  are 
below  the  per  unit  cost  of  production  at 
the  time  of  sale  are  above  the  weighted 


average  per  unit  cost  of  production  for 
the  period  of  investigation  or  review, 
such  prices  shall  be  considered  to 
provide  for  recovery  of  costs  within  a 
reasonable  period  of  time."  This  section 
therefore  defines  "reasonable  period  of 
time"  as  outlined  in  section  773(b)(1)(B) 
as  being  the  period  of  review  or 
investigation. 

In  a  non-inflationary  economy,  the 
Department  calculates  a  single  weight- 
average  cost  of  production  per  product 
for  the  entire  POR.  By  inference,  any 
sales  which  are  below  the  per  unit  cost 
of  production  at  the  time  of  sale  would 
remain  below  the  weighted  average  per 
unit  cost  of  production  for  the  POR, 
since  the  cost  of  production  would  not 
change  over  the  POR.  The  only  time  that 
the  cost  of  production  might  change 
within  the  same  POR  is  in  cases  where 
a  respondent  has  provided  multiple 
costs  of  production  per  product  within 
a  single  POR.  In  such  instances,  sales 
below  the  per  unit  cost  of  production  for 
one  reported  cost  period  might  be  above 
the  average  per  unit  costs  for  the  entire 
POR. 

In  this  case,  TUNA  did  report 
multiple  per  unit  costs  for  the  same 
product.  Specifically,  in  accordance 
with  instructions  from  the  Department, 
TUNA  reported  monthly  per  unit  costs 
for  each  product  due  to  the  effects  of 
high  inflation.  However,  as  noted  by 
petitioners,  the  Department  did  index 
each  of  these  per  unit  costs  for  inflation 
and  then  calculated  a  weight-average, 
per  unit  cost  for  the  POR  as  it  would 
normally  do  in  a  non-inflationary 
review.  Therefore,  the  Department  has 
already  compared  individual  home 
market  sales  to  a  weighted  average  cost 
for  the  entire  POR.  Thus,  as  explained 
above,  we  have  performed  a  recovery  of 
cost  test  which  takes  into  account  the 
effects  of  inflation.  For  these  reasons,  no 
further  test  is  necessary. 

Comment  27:  Petitioners  state  that  the 
COP  and  CV  in  the  final  results  should 
be  based  on  facts  available,  saying  that 
problems  found  at  verification  render 
TUNA's  cost  and  CV  data  unusable. 
Petitioners  note  that  TUNA  allocated 
finishing  line  costs  on  the  basis  of 
weight,  since  TUNA  claimed  that 
finishing  takes  the  same  time  regardless 
of  the  diameter  for  each  pipe,  since  each 
has  the  same  length.  Petitioners  argue 
that  this  proposition  is  wrong.  The 
petitioners  assert  that  while  each 
individual  pipe  may  have  the  same 
length,  pipe  of  different  diameters  have 
different  total  lengths  per  ton  and  a 
different  number  of  pieces  per  ton. 
Therefore,  the  petitioners  assert  that 
smaller  diameter  pipe  will  require  more 
finishing  time  and  expense.  Petitioners 
argue  that  despite  the  fact  that  the 


Department  found  all  costs  are  being 
absorbed  on  a  macro  basis,  those  costs 
are  being  allocated  inaccurately  in  a 
way  that  benefits  TUNA  and  prejudices 
an  accurate  dumping  margin 
calculation.  The  petitioners  note  the 
same  problem  exists  for  threading  line 
expenses.  The  petitioners  argue  that 
TUNA  originally  claimed  that  it 
allocated  Uiese  costs  by  time,  but  now 
states  that  such  an  allocation  is  not 
possible  because  time  is  not  recorded  by 
diameter.  Petitioners  assert  that  TUNA 
could  have  allocated  threading  time 
over  the  total  number  of  pieces 
threaded,  which  would  have  provided  a 
more  accurate  allocation  than  weight. 
Petitioners  further  state  that  varnishing 
line  allocations  were  also  based  on 
weight  and  suffer  the  same  defect  as 
threading  and  finishing  allocations.  The 
petitioners  argue  that  the  amount  of 
time  it  takes  to  varnish  a  particular  type 
of  pipe  depends  on  either  the  number  of 
pieces  varnished  or  the  surface  area  of 
the  pipe,  further  arguing  that  an 
allocation  based  on  number  of  pieces 
varnished  would  be  the  most  acciwate. 
Petitioners  further  assert  that  TUNA 
rounded  zinc  consumption,  which  may 
have  caused  an  under-or  over-allocation 
of  galvanizing  costs.  In  addition, 
petitioners  note  that  when  the 
Department  found  that  it  could  not 
reconcile  TUNA's  reported  packing 
costs  with  those  in  the  sales  response. 
TUNA  revised  the  cost  exhibit  to  match 
the  figures  in  the  sales  response.  The 
petitioners  argue  that  TUNA  incorrectly 
based  its  packing  labor  on  historical 
rather  than  indexed  replacement  costs. 
Also,  petitioners  argue  that  TUNA 
indexed  coil  prices  using  the  consumer 
price  index  rather  than  the  wholesale 
price  index.  Petitioners  assert  that  since 
wholesale  prices  were  growing  faster 
than  consumer  prices  during  the  period, 
the  use  of  the  consumer  price  index 
tends  to  understate  the  indexed  monthly 
costs.  The  petitioners  argue  that  the 
Department  generally  prefers  the 
wholesale  or  producer  price  indices  for 
costs  other  than  labor  costs.  The 
petitioners  assert  that  if  the  Department 
does  not  base  the  final  results  on  the 
facts  available,  it  should  re-index  costs 
using  the  wholesale  price  index. 

The  petitioners  assert  that  these 
problems  are  not  insignificant  and 
seriously  prejudice  the  calculation  of 
COP  and  CV.  The  petitioners  argue  that 
the  Department  should  determine  that 
the  necessary  information  is  not  on  the 
record  and  that  COP  and  CV  could  not 
be  completely  verified  as  a  result,  and 
therefore  the  petitioners  further  assert 
that  the  Department  should  base  its  final 
results  on  facts  available  pursuant  to 
sections  776(a)  and  782(e)  of  the  Act. 


^UNA  asserts  that,  except  for  a  few 
minor  errors,  the  Department  verified 
the  accuracy  of  the  reported 
information.  TUNA  states  that  use  of 
weight-based  allocations  of  fabrication 
expenses  is  reasonable  and  has  been 
used  by  the  Department  in  the  past. 
TUNA  cites  Certain  Welded  Stainless 
Steel  Pipes  from  Taiwan,  57  FR  53705 
{November  12,  1992),  in  which.  TUNA 
notes,  the  Department  allocated  direct 
labor  and  factory  overhead  costs  based 
on  the  relative  weight  of  each  pipe. 
TUNA  asserts  that  the  Department 
concluded  that  allocating  fabrication 
expenses  equally  over  production 
tonnage  was  a  reasonable  allocation 
base  because  these  costs  are  primarily  a 
function  of  tonnage,  not  steel  type  or 
size.  TUNA  further  notes  that  in  its  final 
determination  in  Pipe  from  Taiwan,  the 
Department  stated  that  such  an 
allocation  did  not  materially  affect  the 
cost  calculation  because  labor  and 
factory  overhead  represented  a  small 
part  of  the  total  cost  of  production. 
TUNA  also  cites  Welded  Stainless  Steel 
Pipe  from  Malaysia,  59  FR  4023  at 
4026-27  (January  28,  1994),  in  which 
the  Department  determined  that 
allocation  of  processing  costs  was 
reasonable.  TTJNA  argues  that  the 
Department's  conclusion  in  past 
proceedings  that  a  weight-based 
allocation  is  reasonable  applies  equally 
in  this  review.  TUNA  notes  that  the 
cases  cited  are  also  for  welded  pipe. 
TUNA  also  notes  that  the  costs  involved 
represent  a  small  part  of  both  the  total 
processing  costs  and  total  cost  of 
production. 

Furthermore,  TUNA  argues  that  there 
is  no  evidence  that  the  use  of  weight- 
based  allocations  is  distortive.  TUNA 
further  notes  that  its  methodology  is 
used  in  its  normal  course  of  business. 
TUNA  argues  that  the  unsupported 
theory  that  allocating  fabrication 
expenses  might  be  distortive  does  not 
provide  a  legitimate  basis  for  rejecting 
its  methodology.  TUNA  cites  The 
Timken  Company  v.  United  States,  809 
F.  Supp.  121,  124  (Crr  1992),  in  which 
the  court  rejected  petitioner's  argument 
that  respondent's  allocation 
methodology  should  be  rejected  because 
petitioner  offered  no  evidence  to  show 
that  Koyo's  information  was  unreliable, 
nor  had  petitioners  offered  any  data 
more  probative  than  Koyo's.  In  addition 
TUNA  notes  that  the  fact  that  there 
might  be  other  equally  valid  ways  to 
allocate  fabrication  expenses  does  not 
provide  a  legitimate  basis  for  rejecting 
TUNA'S  verified  response.  TUNA  also 
asserts  that  the  Court  of  International 
Trade  has  stated  that  allocation  is 
necessarily  an  inexact  science  and  is 


simply  a  way  to  estimate  costs  incurred 
by  the  firm  to  manufacture  the  product. 
Such  costs  vary  even  among  firms  in  the 
same  industry  [Floral  Trade  Council  v. 
United  States.  822  F.  Supp.  766,  722 
(CIT  1993)). 

Concerning  zinc,  TUNA  maintains 
that  any  distortion  created  by  the 
rounding  of  its  zinc  consumption  is 
immaterial.  TUNA  notes  that  there  is  no 
evidence  to  conclude  that  consumption 
was  systematically  rounded  up  or  down 
and  that  rounding  caused  any 
inaccuracy.  TUNA  argues  that  even  in 
the  worst  case  scenario  the  effect  on 
materials  costs  per  metric  ton  would  be 
negligible. 

TUNA  argues  that  petitioners 
misinterpret  the  verification  of  its 
packing  expenses.  TUNA  asserts  that  it 
based  its  packing  costs  on  historical 
costs  after  conferring  with  the 
Department.  As  to  the  inflation  indices, 
TUNA  states  that  the  index  used  is  the 
same  as  that  used  under  Mexican  GAAP 
to  prepare  annual  financial  statements 
and  the  same  as  it  uses  in  the  ordinary 
course  of  business.  In  addition,  TUNA 
asserts  that  petitioners  have  no  evidence 
that  its  index  is  inaccurate. 

DOC  Position:  We  disagree  with  the 
petitioners'  contention  that  the 
methodologies  used  by  TUNA  to 
prepare  its  COP/CV  responses  warrant 
wholesale  rejection  of  those  responses 
and  the  use  of  facts  available.  Section 
776(a)(1)  of  the  Act  states  that  if 
necessary  information  is  not  available 
on  the  record,  the  Department  "(slhall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 

title." 

We  conducted  numerous  tests, 
described  in  our  cost  verification  report, 
which  supported  the  overall 
reasonableness  of  the  reported  data. 
Since  TUNA's  reported  costs  are  in 
general  reliable,  we  find  that  the 
application  of  total  facts  available  is  not 
warranted.  Below,  we  discuss  each  of 
the  points  raised  by  petitioners  as 
enumerated  above. 

Regarding  the  allocation  of  finishing 
line,  threading  line,  and  varnishing  line 
costs  on  the  basis  of  weight,  we  agree 
with  respondent.  In  this  instance,  the 
costs  at  issue  represent  only  a  small 
portion  of  the  total  production  cost  of 
the  subject  merchandise.  Thus,  there  is 
no  evidence  on  the  record  of  this  review 
that  would  suggest  that  TUNA's  normal 
allocation  method  would  materially 
distort  costs  in  this  review  period. 
Moreover,  the  Department's  December 
17,  1996,  cost  verification  report 
indicates  that  adequate  records  of  time 
by  diameter  were  not  kept  by  TUNA  for 
threading  and  varnishing  and.  therefore, 
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it  was  not  possible  for  the  company  to 
allocate  costs  in  the  manner  suggested 
by  petitioners.  Accordingly,  we  find 
TUNA'S  allocation  methodology  is 
reasonable  in  light  of  the  specific 
circumstances  of  this  case. 

With  regard  to  zinc  consumption,  we 
agree  with  respondent.  Even  if  the  zinc 
consumption  was  overestimated  as 
petitioner  contends,  the  effect  on  the 
company's  total  zinc  material  costs 
would  be  negligible. 

With  regard  to  the  packing  labor  being 
reported  on  a  historical  basis,  we 
disagree  with  petitioners.  For  purposes 
of  cost,  the  packing  labor  is  deducted 
from  other  costs  and  reported  separately 
in  a  packing  field.  When  this  deduction 
is  made,  the  other  conversion  costs  are 
on  a  historical  basis  (reported  in  the 
currency  value  of  the  month  in  which 
they  are  incurred);  therefore,  the 
packing  labor  must  also  be  on  a 
historical  basis  for  a  proper  deduction. 

Finally,  regarding  me  use  of  the 
consumer  price  index  for  indexing  coil 
costs,  we  agree  with  respondent.  We 
found  that  TUNA  uses  the  consumer 
price  index  in  its  normal  course  of 
business  and  it  is  required  by  Mexican 
GAAP  to  prepare  constant  currency 
financial  statements.  As  such,  the 
consumer  price  index  has  been  used 
throughout  the  response  for  materieds 
costs,  conversion  costs,  G&A,  and 
interest.  We  do  not  find  it  unreasonable 
to  use  the  index  accepted  by  Mexican 
GAAP  to  index  costs  in  this  case. 

Comment  28:  Petitioners  state  that  the 
Department  should  adjust  July  1995 
materials  cost  for  a  credit  that  did  not 
relate  to  raw  materials  purchases,  as  it 
did  in  the  preliminary  determination. 

DOC  Position:  We  agree  with 
petitioners  and  have  continued  to  make 
the  adjustment  that  we  made  in  the 
preliminary  results  of  this  review. 

Comment  29:  Petitioners  note  that 
TUNA  amortized  major  maintenance 
and  shutdown  costs  over  the  remainder 
of  the  year  and  that,  at  verification, 
TUNA  provided  a  reallocation  of  those 
costs  to  months  in  which  they  were 
incurred.  The  petitioners  urge  that  the 
Department  use  reallpcated  costs  if  it 
relies  on  TUNA's  submitted  costs  for  the 
final  results. 

DOC  Position:  We  agree  with 
petitioners.  TUNA  submitted  a  revised 
cost  database  (containing  the  reallocated 
major  maintenance  and  shutdown  costs 
to  the  months  in  which  they  were 
incxured)  after  verification  and  before 
the  preliminary  results.  We  used  the 
reallocated  costs  in  our  preliminary 
results  of  review  and  have  continued  to 
use  them  in  this  final  results  of  review. 

Comment  30:  Petitioners  state  that  the 
Department  should  base  G&A  on 


TUNA'S  G&A.  rather  than  the  rate  for  all 
group  companies.  The  petitioners  note 
that  for  the  preliminary  results,  the 
Department  calculated  a  revised  G&A 
percentage,  and  petitioners  assert  the 
Department  should  apply  this  rate  in  the 
final  results  as  well. 

DOC  position:  We  agree  with 
petitioners  and,  as  in  the  preliminary 
results  of  this  review,  have  continued  to 
use  the  revised  G&A  (for  TUNA  only) 
percentage. 

Comment  31:  Petitioners  assert  that 
TUNA  recorded  all  foreign  exchange 
rate  gains  and  losses  as  part  of  financing 
costs  and  was  unable  to  differentiate 
foreign  exchange  gains  and  losses  on 
raw  materials  purchases  from  other 
types  of  foreign  exchange  gains  and 
losses.  Therefore,  petitioners  state  that 
all  exchange  rate  gains  and  losses 
should  be  excluded  boia  the  calculation 
of  interest  expense. 
•    TUNA  contends  that  it  properly 
accounted  for  exchange  rate  gains  and 
losses  in  the  interest  expense 
calculation.  TUNA  points  to  the  cost 
verification  report  as  affirming  that  it 
had  excluded  gains  or  losses  relating  to 
receivables  firom  the  interest  expense 
calculation,  citing  cost  verification 
Exhibit  37  as  illustrating  how  gains  and 
losses  relating  to  carrying  receivables 
were  excluded  from  the  calculation. 
TUNA  notes  that  it  removed  from  the 
total  net  interest  expense  the  gain/loss 
in  monetary  position  and  on  foreign 
exchange  related  to  accounts  receivable. 
TUNA  concludes  that  petitioners  have 
apparently  misinterpreted  the  line  item 
"exchange  (gain)  loss  customers"  as 
representing  all  foreign  exchange  gains 
and  losses,  not  just  those  associated 
with  receivables.  TUNA  notes  that 
petitioners'  argiunent  is  therefore  based 
on  erroneous  analysis  and  should  be 
disregarded. 

DOC  Position:  We  disagree  with 
petitioners  that  all  exchange  rate  gains 
and  losses  should  be  excluded  from  the 
calculation  of  interest  expense. 

It  is  the  Department's  normal  practice 
to  distinguish  between  exchange  gains 
and  losses  from  sales  transactions  and 
exchange  gains  and  losses  fi-om 
purchase  transactions.  Accordingly  the 
Department  does  not  include  exchange 
gains  and  losses  on  accounts  receivable. 
The  Department  includes,  however, 
foreign  exchange  gains  and  losses  on 
financial  assets  and  liabilities  in  its  COP 
and  CV  calculation  where  they  are 
related  to  the  company's  production. 
Financial  assets  and  liabilities  are 
directly  related  to  a  company's  need  to 
borrow  money,  and  we  include  the  cost 
of  borrowing  in  our  COP  and  CV 
calculations.  See,  e.g..  Small  Diameter 
Circular  Seamless  Cartxin  and  Alloy 


Standard,  Line  and  Pressure  Pipe  from 
Italy,  60  FR  31981  at  31991  (June  19. 
1995).  Also,  it  is  the  Department's 
normal  practice  that  foreign  exchange 
gains  and  losses  on  the  purchase  of  raw 
materials  used  in  production  of  subject 
merchandise  relate  directly  to  the 
acquisition  of  input  materials  and 
should  be  included  in  the  cost  of 
manufacture.  See,  e.g.,  Silicomanganese 
from  Venezuela,  59  FR  55436 
(November  7,  1994). 

In  the  present  case,  TUNA  has 
excluded  from  reported  costs  exchange 
gains/losses  related  to  customers,  i.e. 
those  related  to  accounts  receivable  or 
sales  transactions.  It  included  exchange 
gains/losses  related  to  purchase  of  raw 
materials  as  part  of  interest  expense 
rather  than  cost  of  manufacturing, 
because  it  does  not  distinguish  between 
exchange  gains  and  losses  on  raw 
materials  and  exchange  gains  and  losses 
on  other  payables  in  its  normal  course 
of  business.  Since  the  company  did  not 
include  exchange  gains  and  losses  on 
accounts  receivable  /  sales  in  its 
reported  costs  and  since  it  cannot 
distinguish  exchange  gains  and  losses 
related  to  raw  materials  from  those 
related  to  other  payables,  we  have  made 
no  adjustment  to  respondent's  interest 
expense  calculation. 

Comment  32:  Petitioners  state  that 
since  all  of  TUNA's  costs  appear  to  be 
presented  on  a  theoretical  weight  basis, 
the  Department  should  not  make  an 
adjustment  to  reported  costs  for 
differences  between  actual  and 
theoretical  weight.  The  petitioners  note 
that  TUNA  could  not  state  definitely 
whether  the  reported  costs  were  based 
on  actual  or  theoretical  weights,  finally 
settling  on  claiming  that  it  had  reported 
costs  on  an  actual  weight  basis  and 
presented  a  conversion  factor.  The 
petitioners  note  that  TUNA  did  not 
document  its  conclusion  with  records. 
The  petitioners  assert  that  the  record 
reveals  costs  were  allocated  on  a 
theoretical  weight  basis.  The  petitioners 
note  that  while  the  unit  costs  were 
based  on  actual  costs  of  acquisition, 
allocations  were  based  on  nominal 
dimensions  of  the  pipe  produced. 
Therefore,  the  petitioners  assert  such 
allocation  is  based  on  theoretical 
weight. 

DOC  Position:  We  agree  with 
petitioners.  While  unit  costs  were  based 
on  actual  costs  of  acquisition, 
allocations  were  often  made  on  nominal 
dimensions  of  the  pipe  produced. 
Therefore,  we  have  not  made  any 
adjustment. 


Final  Results  of  the  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  weighted- 
average  dumping  margins  exist: 

Circular  Welded  Non-Alloy  Steel 
Pipes  and  Tubes 


Producer/manufacturer/exporter 


Hylsa  . 
TUNA 


Weighted- 
averaqe 
margin 


2.99 
1.77 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
United  States  price  and  foreign  market 
value  may  vary  from  the  percentages 
stated  above.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  Furthermore,  the 
following  deposit  requirements  will  be 
effective  upon  publication  of  this  notice 
of  final  results  of  review  for  all 
shipments  of  circular  welded  carbon 
steel  pipe  from  Mexico  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  company  will  be 
the  rate  for  that  firm  as  stated  above;  (2) 
for  previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  or  the 
original  less  than  fair  value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  the  cash  rate  will 
be  36.00  percent.  This  is  the  "all  others" 
rate  from  the  LTFV  investigation.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  Sec.  353.26  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period. 

Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 


This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  Sec.  353.34(d)  of  the  Department's 
regulations.  Timely  notification  of 
retura/destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  Sec.  751(a)(1)  of 
the  Act  (19  U.S.C.  1675(a)(1))  and  Sec. 
353.22. 

Dated:  June  30,  1997. 
Robert  S.  LaRussa. 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-18114  Filed  7-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-337-803] 

Initiation  of  Antidumping  Duty 
Investigation:  Fresh  Atlantic  Salmon 
From  Chile 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  Frederick,  at  (202)  482-0186. 
or  Kris  Campbell,  at  (202)  482-3813; 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW..  Washington. 
IX: 20230. 
INITIATION  OF  INVESTIGATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  refer  to  the 
regulations,  codified  at  19  CFR  part  353, 
as  they  existed  on  April  1,  1997. 

The  Petition 

On  June  12,  1997,  the  Department  of 
Commerce  (the  Department)  received  a 
petition  filed  in  proper  form  by  the 
Coalition  for  Fair  Atlantic  Salmon  Trade 
(FAST)  and  the  following  individual 
members  of  FAST:  Atlantic  Salmon  of 


Maine;  Cooke  Aquaculture  U.S..  Inc.:  DE 
Salmon.  Inc.;  Global  Aqua — USA.  LLC; 
Island  Aquaculture  Corp.;  Maine  Coast 
Nordic,  Inc.;  ScanAm  Fish  Farms;  and 
Treats  Island  Fisheries  (collectively 
referred  to  hereafter  as  "the 
petitioners").  The  petitioners  submitted 
information  supplementing  the  petition 
on  June  23,  1997. 

The  petitioners  allege  that  imports  of 
fresh  Atlantic  salmon  from  Chile  are 
being,  or  are  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
within  the  meaning  of  section  731  of  the 
Act,  and  that  such  imports  are 
materially  injuring,  or  threatening 
material  injury  to,  a  U.S.  industry. 

The  Department  finds  that  the 
petitioners  have  standing  to  file  the 
petition  because  they  are  interested 
parties  as  defined  in  section  771(9)(C)  of 
the  Act.  and  t)ecause  they  have 
demonstrated  sufficient  industry 
support  (see  discussion  below). 

Scope  of  Investigation 

The  scope  of  this  investigation  covers 
fresh,  farmed  Atlantic  salmon,  whether 
imported  "dressed"  or  cut.  Atlantic 
salmon  is  the  species  Salmo  salar,  in  the 
genus  Salmo  of  the  family  salmoninae. 
"Dressed"  Atlantic  salmon  refers  to 
salmon  that  has  been  bled,  gutted,  and 
cleaned.  I>ressed  Atlantic  salmon  may 
be  imported  with  the  head  on  or  off; 
with  the  tail  on  or  off;  and  with  the  gills 
in  or  out.  All  cuts  of  fresh  Atlantic 
salmon  are  included  in  the  scope  of  the 
investigation.  Examples  of  cuts  include, 
but  are  not  limited  to:  crosswise  cuts 
(steaks),  lengthwise  cuts  (fillets), 
lengthwise  cuts  attached  by  skin 
(butterfly  cuts),  combinations  of 
crosswise  and  lengthwise  cuts 
(combination  packages),  and  Atlantic 
salmon  that  is  minced,  shredded,  or 
ground.  Cuts  may  be  subjected  to 
various  degrees  of  trimming,  and 
imported  with  the  skin  on  or  off  and 
with  the  "pin  bones"  in  or  out. 

Excluded  from  the  scope  of  this 
petition  are  (1)  fresh  Atlantic  salmon 
that  is  "not  farmed"  (i.e..  wild  Atlantic 
salmon);  (2)  live  Atlantic  salmon  and 
Atlantic  salmon  that  has  t)een  subjected 
to  further  processing,  such  as  frozen, 
canned,  dried,  and  smoked  Atlantic 
salmon;  and  (3)  Atlantic  salmon  that  has 
been  further  processed  into  forms  such 
as  sausages,  hot  dogs,  and  burgers. 

The  merchandise  subject  to  this 
investigation  is  classifiable  as  statistical 
reporting  numbers  0302.12.0003  and 
0304.10.4091  of  the  Harmonized  Tariff 
Schedule  (HTS)  of  the  United  States. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  vmtten  description  of  the 
merchandise  is  dispositive.  • 
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During  pre-filing  consultations  and  as 
a  result  of  our  review  of  the  petition,  we 
discussed  with  the  petitioners  whether 
the  proposed  scope  was  an  accurate 
reflection  of  the  product  for  which  the 
domestic  industry  is  seeking  relief.  We 
noted  that  the  scope  in  the  petition 
appeared  to  include  both  fanned  and 
not  farmed  Atlantic  salmon.  The 
petitioners  subsequently  notified  the 
Department  on  June  26,  1997.  that 
Atlantic  salmon  that  is  not  farmed 
should  be  excluded  from  the  scope  of 
the  investigation.  Accordingly,  we  have 
done  so. 

We  are  setting  aside  a  period  for 
interested  parties  to  raise  issues 
regarding  product  coverage.  The 
Department  encourages  all  interested 
parties  to  submit  such  comments  before 
August  4,  1997.  This  period  of  scope 
consultation  is  intended  to  provide  the 
Department  ample  opportunity  to 
consider  all  comments  and  consult  with 
parties  prior  to  the  issuance  of  the 
preliminary  determination. 

Determination  of  Industry  Support  for 
the  Petition 

Section  732(c)(4)(A)  of  the  Act 
requires  that  the  Department  determine, 
prior  to  the  initiation  of  an 
investigation,  that  a  minimum 
percentage  of  the  domestic  industry 
supports  an  antidumping  petition.  A 
petition  meets  these  minimum 
requirements  if  the  domestic  producers 
or  workers  who  support  the  petition 
account  for:  (1)  At  least  25  percent  of 
the  total  production  of  the  domestic  like 
product,  and  (2)  more  than  50  percent 
of  the  production  of  the  domestic  like 
product  produced  by  that  portion  of  the 
industry  expressing  support  for.  or 
opposition  to.  the  petition.  Under 
section  732(c)(4)(D)  of  the  Act.  if  the 
petitioners  account  for  more  than  50 
percent  of  the  total  production  of  the 
domestic  like  product,  the  Department 
is  not  required  to  poll  the  industry  to 
determine  the  extent  of  industry 
support. 

Based  on  U.S.  salmon  production 
information  published  by  the  State  of 
Maine  Department  of  Marine  Resources 
and  the  Washington  Farmed  Salmon 
Commission,  the  petitioners  claimed 
that  they  account  for  over  70  percent  of 
total  production  of  fresh  Atlantic 
salmon  in  the  United  States.  The 
petitioners  further  claimed  that,  when 
the  U.S.  producers  related  to  foreign 
producers  are  excluded  from  the 
analysis,  the  petitioners  represent 
approximately  97  percent  of  domestic 
production  of  fresh  Atlantic  salmon. 

On  June  27,  1997,  the  Association  of 
Chilean  Salmon  and  Trout  Producers 
(the  Association)  contested  the 


petitioners'  standing  claim.  The 
Association  stated  that  the  petitioners' 
standing  calculations  focused 
exclusively  on  dressed  salmon 
producers  while  ignoring  U.S.  fillet 
producers  and  claimed  that  fillet  salmon 
represents  a  separate  domestic  like 
product  from  dressed  salmon  under  the 
five- part  domestic  like  product  test  used 
by  the  International  Trade  Commission 
(ITC).  The  Association  argued  that  these 
facts  suggest:  (1)  The  petitioners  do  not 
have  standing  with  respect  to  fillets, 
and;  (2)  even  if  the  Department  accepts 
the  petitioners'  single  domestic  like 
product  definition,  the  petitioners  have 
failed  to  provide  adequate  industry 
support  data  since  fillet  producers 
represent  a  significant  portion  of  the 
industry  producing  the  domestic  like 
product.  This  submission  included 
certain  letters  in  opposition  to  the 
petition  submitted  by  U.S.  fillet 
processors,  some  of  whom  identified 
themselves  as  importers  of  dressed 
salmon  from  Chile. 

On  June  30. 1997,  the  petitioners 
submitted  a  rebuttal,  stating  that  the 
Association  failed  to  refute  the  "total 
domestic  production"  and  "percent  of 
production"  industry  support  figures 
contained  in  the  petition  and  failed  to 
provide  any  information  that  would 
indicate  that  the  petitioners  do  not  have 
standing  even  under  a  two-like-product 
analysis.  The  petitioners  argued  that  the 
facts  in  this  case  do  not  support  a 
finding  that  fillet  salmon  is  a  separate 
domestic  like  product  because  there  are 
no  clear  dividing  lines,  in  terms  of 
characteristics  or  uses,  between  dressed 
salmon  and  salmon  fillets.  Specifically, 
petitioners  contended  that,  inter  alia,: 
(1)  Salmon  fillets  are  derived  from 
dressed  Atlantic  salmon  and,  in  fact,  all 
forms  of  fresh  Atlantic  salmon  include 
the  salmon  meat  that  is  ultimately 
consumed;  (2)  respondents  focused 
solely  on  one  cut  of  fresh  Atlantic 
salmon  (fillet)  while  ignoring  other  cuts 
[e.g.,  steak);  (3)  the  one  cutting  step  that 
does  play  a  significant  role  in  the 
physical  characteristic  of  the  product 
(the  initial  cutting  of  the  fish  in  order  to 
bleed  it)  has  been  performed  on  both 
dressed  and  fillet  salmon; '  and  (4)  fillet 
cutting  is  not  a  "value  added" 
operation,  but  instead  results  in  a 
higher-priced  end  product  primarily 
because  much  waste  has  been 
eliminated.  With  respect  to  the  last 
point,  the  petitioners  argued  that  the 
price  trends  of  fillets  compared  with 
dressed  salmon  suggest  that  there  is  no 


value  added,  but  in  fact  negative  value 
added,  because  the  price  of  Chilean 
fillets,  when  adjusted  for  the  cost  of 
processing  dressed  salmon  into  fillets,  is 
less  than  the  price  of  dressed  salmon. 

On  July  1,  1997,  the  Association 
submitted  further  comments  in  response 
to  the  petitioners'  argiiments. 

Section  771(4)(A)  of  the  Act  defines 
the  "industry"  as  the  producers  of  a 
domestic  like  product.  Thus,  to 
determine  whether  the  petition  has  the 
requisite  industry  support,  the  statute 
directs  the  Department  to  look  to 
producers  and  workers  who  account  for 
production  of  the  domestic  like  product. 
The  ITC,  which  is  responsible  for 
determining  whether  "the  domestic 
industry"  has  been  injured,  must  also 
determine  what  constitutes  a  domestic 
like  product  in  order  to  define  the 
industry.  However,  while  both  the 
Department  and  the  ITC  must  apply  the 
same  statutory  provision  regarding  the 
domestic  like  product  (section  771(10) 
of  the  Act),  they  do  so  for  different 
purposes  and  pursuant  to  separate  and 
distinct  authority.  In  addition,  the 
Department's  determination  is  subject  to 
limitations  of  time  and  information. 
Although  this  may  result  in  different 
definitions  of  the  domestic  like  product, 
such  differences  do  not  render  the 
decision  of  either  agency  contrary  to  the 
law.2  Therefore,  we  have  examined  the 
Association's  arguments  regarding  the 
definition  of  the  domestic  like  product 
in  the  petition  in  the  context  of  the 
statutory  provisions  governing  initiation 
and  the  facts  of  the  record. 

The  Association's  contention  is  based 
on  an  examination  of  like  product 
determinations  made  in  prior  ITC  cases, 
and  follows  an  analysis  of  factors 
traditionally  examined  by  the  ITC. ' 
However,  as  noted  above,  the 
Department's  analysis  of  like  product  is 
not  bound  by  ITC  practice.  The 
Department's  analysis  begins  with 
section  771(10)  of  the  Act.  which 
defines  domestic  like  product  as  "a 
product  that  is  like,  or  in  the  absence  of 
like,  most  similar  in  characteristics  and 
uses  with,  the  article  subject  to  an 
investigation  under  this  title."  After 
considering  the  information  presented 
by  the  petitioner  and  the  Association, 
we  do  not  find  that  the  petitioner's 
domestic  like  product  definition  is 
inconsistent  with  this  statutory 
definition.  While  both  parties  have  cited 
to  various  cases  involving  agricultural 


>  In  this  respect,  the  petitioners  distinguish  this 
case  from  the  hke  product  decisions  in  Live  Swine 
and  Pork  from  Canada,  Inv.  No.  701-TA-22  (Final). 
USrrc  pub.  2218  (September  1989). 


'  See  Algoma  Steel  Corp.,  Ltd.  v.  United  States, 
688  F.  Supp.  639.  642-M  (CIT  1988);  High 
Information  Content  Flat  Panel  Displays  and 
Display  Glass  Therefor  from  fapan:  Final 
Determination:  Rescission  of  Investigation  and 
Partial  Dismissal  of  Petition,  56  Fed.  Reg.  32376, 
32380-81  (July  16.  1991). 


and  other  products,  in  light  of  the 
information  presented  in  the  petition, 
we  have  concluded  that  there  is  no  basis 
on  which  to  reject  as  clearly  inaccurate 
the  petitioners'  representations  that 
there  are  no  clear  dividing  lines,  in 
terms  of  characteristics  or  uses,  between 
dressed  and  cut  salmon.  Therefore,  we 
have  adopted  the  single  domestic  like 
product  definition  set  forth  in  the 
petition. 

Having  found  that  dressed  and  cut 
salmon  constitute  a  single  like  product, 
we  considered  the  Association's 
arguments  that  U.S.  production  of 
salmon  cuts  had  not  been  accounted  for 
in  the  petition's  demonstration  of 
industry  support.  The  calculation  of  the 
standing  ratio  in  the  petition  was  based 
on  a  comparison  of  the  volume  of  the 
petitioners'  total  1996  production  of 
dressed  salmon  to  the  volume  of  the 
industry's  total  1996  production  of 
dressed  salmon.  We  have  revised  the 
petitioner's  industry  support 
calculations  to  add  to  the  total  U.S. 
domestic  industry  figure  an  amount 
representing  the  estimated  economic 
value  of  U.S.  fillet  processing,  in  order 
to  be  as  conservative  as  possible  in  our 
evaluation  of  industry  support. 

In  order  to  factor  fillet  processing  into 
our  analysis,  we  used  a  value-based 
analysis.  We  determined  that  the 
calculation  of  industry  support  on  the 
basis  of  weight  is  inappropriate  because 
the  further  processing  of  dressed  salmon 
into  cuts  involves  significant  weight 
yield  loss.  In  this  regard,  we  note  that 
the  Statement  of  Administrative  Action 
(SAA)  for  the  URAA  explicitly  provides 
that  the  Department  may  determine  the 
existence  of  industry  support  based  on 
the  value  of  production.  SAA  at  862.  For 
a  further  explanation  of  our  inclusion  of 
salmon  processing  in  the  total  U.S. 
domestic  industry  figure,  which  served 
as  the  denominator  in  the  industry 
support  calculation,  see  the  Initiation 
Checklist  prepared  for  this  case,  dated 
July  1, 1997. 

Having  accoimted  for  U.S.  production 
of  salmon  cuts,  we  find  that  the 
production  data  provided  in  the  petition 
indicate  that  the  petitioners  account  for 
more  than  50  percent  of  the  total 
production  of  the  domestic  like  product, 
thus  meeting  the  requirements  of 
section  732(c)(4)(A)  of  the  Act.  Since  the 
petitioners  exceed  the  industry  support 
threshold,  we  have  not  taken  the  letters 
of  opposition  that  were  filed  with  the 
Association's  June  27,  1997,  submission 
into  account  in  our  determination  of 
industry  support. 

Export  Price  and  Normal  Value 

The  petitioners  calculated  separate 
export  prices  for  dressed  Atlantic 


salmon  (dressed  salmon),  fillets  of 
Atlantic  salmon  (fillets),  and  steaks  of 
Atlantic  salmon  (steaks). 

For  dressed  salmon  and  fillets,  the 
petitioners  based  export  price  on  1996 
CIF  price  quotes  to  U.S.  customers,  as 
reported  by  the  Umer  Barry  guide,  an 
industry  standard  for  seafood  price 
quotes.  The  petitioners  made 
deductions  for  foreign  inland  freight, 
international  freight,  and  brokerage  fees. 

For  steaks,  the  petitioners  based 
export  price  on  1996  FXDB  Chilean 
export  values  derived  from  Chilean 
Customs  Service  statistics,  because  the 
Urner  Barry  guide  does  not  track  salmon 
steak.  The  petitioners  made  deductions 
for  foreign  inland  freight. 

With  respect  to  normal  value,  the 
petitioners  could  not  find  specific  data 
regarding  the  size  of  the  Chilean 
domestic  market  for  Atlantic  salmon. 
However,  they  obtained  statements  from 
several  sources,  including  the  Chilean 
Salmon  and  Trout  Producers 
Association  and  the  U.S.  Department  of 
Agriculture,  indicating  that  virtually  all 
production  of  Chilean  Atlantic  salmon 
is  exported.  Given  these  statements,  and 
the  lack  of  information  about  the  size  of 
the  Chilean  domestic  market,  the 
petitioners  turned  to  third  country 
exports  as  the  basis  for  normal  value. 
The  petitioners  determined  that  Japan 
and  Brazil  are  the  largest  third  country 
markets,  based  on  statistics  taken  from 
an  export  statistics  bulletin  published 
by  the  Chilean  (^vemment's  Institute 
de  Fomento  Pesquero  (IFOP). 

The  petitioners  obtained  prices  for 
exports  to  Japan  and  Brazil  from  the 
IFOP  export  statistics  bulletin,  but  did 
not  rely  upon  these  prices  for  a  price- 
to-price  comparison  of  U.S.  sales  to 
third  country  sales.  Instead,  the 
petitioners  alleged  that  sales  in  the  third 
country  markets  of  Japan  and  Brazil 
were  made  at  prices  below  the  fully 
allocated  cost  of  production  (COP),  and 
cannot  serve  as  the  basis  for  normal 
value. 

The  petitioners  calculated  COP  using 
data  derived  primarily  from  a 
consultant's  report  commissioned  by  the 
Alaska  Department  of  Commerce  and 
Economic  Development,  as  well  as  from 
the  financial  statements  of  two  Chilean 
fresh  Atlantic  salmon  producers. 

The  Statement  of  Aoministrative 
Action  (SAA),  submitted  to  Congress  in 
coimection  with  the  interpretation  and 
application  of  the  Uruguay  Round 
Agreements,  states  that  an  allegation  of 
sales  below  COP  need  not  be  specific  to 
individual  exporters  or  producers.  SAA. 
H.R.  Doc.  No.  316.  103d  Cong..  2d  Sess.. 
at  833  (1994).  The  SAA,  at  833,  states 
that  "Commerce  will  consider 
allegations  of  below-cost  sales  in  the 


aggregate  for  a  foreign  country,  just  as 
Commerce  currently  considers 
allegations  of  sales  at  less  than  fair  value 
on  a  country-wide  basis  for  purposes  of 
initiating  an  antidumping 
investigation." 

Further,  the  SAA  provides  that  "new 
section  773(b)(2)(A)  retains  the  current 
requirement  that  Commerce  have 
"reasonable  grounds  to  believe  or 
suspect"  that  below  cost  sales  have 
occurred  before  initiating  such  an 
investigation.  "Reasonable  grounds" 
*  *  •  exist  when  an  interested  party 
provides  specific  factual  information  on 
costs  and  prices,  observed  or 
constructed,  indicating  that  sales  in  the 
foreign  market  in  question  are  at  below- 
cost  prices."  Id. 

Based  on  a  comparison  of  the  Japan 
and  Brazil  prices  for  fresh  Atlantic 
salmon  to  tiie  COP  calculated  in  the 
petition,  we  find  reasonable  grounds  to 
believe  or  suspect  that  sales  of  the 
foreign  like  product  were  made  at  prices 
below  COP  in  accordance  with  section 
773(b)(2)(A)(i)  of  the  Act.  Accordingly, 
the  Department  is  initiating  the 
requested  country-wide  cost 
investigation.  We  note,  however,  that  if 
we  determine  that  the  home  market  (i.e., 
Chile)  is  viable,  our  initiation  of  a 
country-wide  cost  investigation  with 
respect  to  sales  to  Japan  and  Brazil  will 
be  rendered  moot. 

Since,  as  described  above,  we  have 
found  reasonable  grounds  to  believe  or 
suspect  that  sales  of  the  foreign  like 
product  were  made  at  prices  below 
COP.  for  purposes  of  this  initiation  we 
have  accepted  the  use  of  CV  as  the  basis 
for  normal  value. 

The  petitioners  calculated  CVs  for 
dressed  salmon,  fillets,  and  steaks  using 
the  same  cost  of  manufacturing.  SG&A. 
and  packing  expense  figures  that  were 
used  to  compute  COP.  Consistent  with 
section  773(e)(2),  the  petitioners 
included  profit  in  the  calculation  of  CV, 
based  on  the  financial  statements  of 
Chilean  producers  of  fresh  Atlantic 
salmon. 

Fair  Value  Comparison 

Based  on  the  data  provided  by  the 
petitioners,  there  is  reason  to  believe 
that  imports  of  fresh  Atlantic  salmon 
from  Chile  are  being,  or  are  likely  to  be, 
sold  at  less  than  fair  value.  The 
weighted-average  dvunping  margin 
based  on  price-to-CV  comparisons  is 
41.78  percent.  If  it  becomes  necessary  at 
a  later  date  to  consider  the  petition  as 
a  source  of  facts  available  imder  section 
776  of  the  Act.  we  may  further  review 
the  margin  calculations  in  the  petition. 
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Initiation  of  Antidumping  Investigation 

We  have  examined  the  petition  on 
fresh  Atlantic  salmon  from  Chile  and 
have  found  that  it  meets  the 
requirements  of  section  732  of  the  Act. 
including  the  requirement  concerning 
allegation  of  material  injury  or  threat  of 
material  injury  to  the  domestic 
producers  of  a  domestic  like  product  by 
reason  of  subject  imports  allegedly  sold 
at  less  than  fair  value.  Therefore,  we  are 
initiating  an  antidumping  duty 
investigation  to  determine  whether 
imports  of  fresh  Atlantic  salmon  from 
Chile  are  being,  or  are  likely  to  be,  sold 
in  the  United  States  at  less  than  fair 
value.  Oiu  preliminary  determination 
will  be  issued  by  November  19,  1997. 
unless  the  deadline  for  the 
determination  is  extended. 

Distribution  of  Copies  of  the  Petition 

In  accordance  with  section 
732(b)(3)(A)  of  the  Act,  a  copy  of  the 
public  version  of  the  petition  has  been 
provided  to  the  representatives  of  the 
Government  of  Chile.  We  will  attempt  to 
provide  a  copy  of  the  public  version  of 
each  petition  to  each  exporter  named  in 
the  petition,  as  appropriate. 

International  Trade  Commission 
NotificatioD 

We  have  notified  the  ITC  of  our 
initiation  of  this  investigation,  as 
required  by  section  732(d)  of  the  Act. 

Preliminary  Determination  by  the  FTC 

The  ITC  will  determine  by  July  28. 
1997,  whether  there  is  a  reasonable 
indication  that  imports  of  fresh  Atlantic 
salmon  from  Chile  are  causing  material 
injury,  or  threatening  to  cause  material 
injury,  to  a  U.S.  industry.  A  negative 
ITC  determination  will  result  in 
termination  of  the  investigation; 
otherwise,  the  investigation  will 
proceed  according  to  statutory  and 
regulatory  time  limits. 

Dated:  July  2,  1997. 
lowph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-18112  Filed  7-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-810] 

Stainless  Steel  Bar  From  India:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 


ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review:  Stainless  Steel  Bar  from  India. 

EFFECTIVE  DATE:  July  10.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Yeske  or  Zak  Smith,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-0189  or  482-1279. 
respectively. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  those 
published  in  the  Code  of  Federal 
Regulations.  April  1997.  as  amended  by 
the  interim  regulations  published  in  the 
Federal  Register  on  May  11.  1995  (60 
FR  25130). 

SUPPLEMENTAL  INFORMATION: 

Background 

On  March  7.  1997,  the  Department  of 
Commerce  ("the  Department") 
published  the  preliminary  results  of  the 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  bar  from  Lidia  (61  FR  54774).  The 
review  covers  one  manufacturer/ 
exporter  of  the  subject  merchandise  for 
the  period  August  4,  1994  through 
January  31,  1996.  The  manufacturer/ 
exporter  is  Isibars  Limited  ("Isibars"  or 
"respondent").  The  Department  gave 
interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  on  oui  analysis  of  the  comments 
received,  we  have  found  no  basis  to 
modify  our  preliminary  results. 
Therefore,  we  have  adopted  the 
preliminary  results  of  this  review  as  the 
final  results. 

On  May  1  and  May  28,  1997,  Isibars 
submitted  untimely  arguments  and  new 
factual  information.  We  rejected  these 
submissions  on  May  1.  1997,  and  June 
4.  1997.  respectively.  On  May  20. 1997. 
and  June  9. 1997.  respondent  filed  its 
objection  to  the  Depeirtment's  rejection 
of  its  submissions. 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  term  "stainless  steel  bar" 
means  articles  of  stainless  steel  in 
straight  lengths  that  have  been  either 
hot-rolled,  forged,  turned,  cold-drawn, 
cold-rolled  or  otherwise  cold-finished, 
or  ground,  having  a  unifonn  solid  cross 


section  along  their  whole  length  in  the 
shape  of  circles,  segments  of  circles, 
ovals,  rectangles  (including  squares), 
triangles,  hexagons,  octagons,  or  other 
convex  polygons.  Stainless  steel  bar 
includes  cold-finished  stainless  steel 
bars  that  are  turned  or  ground  in  straight 
lengths,  whether  produced  from  hot- 
rolled  bar  or  from  straightened  and  cut 
rod  or  wire,  and  reinforcing  bars  that 
have  indentations,  ribs,  grooves,  or 
other  deformations  produced  diu-ing  the 
rolling  process. 

Elxcept  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  fiat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  have  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  wire  (i.e.,  cold-formed 
products  in  coils,  of  any  uniform  solid 
cross  section  along  their  whole  length, 
which  do  not  conform  to  the  definition 
of  flat-rolled  products),  and  angles, 
shapes  and  sections. 

The  stainless  steel  bar  subject  to  this 
administrative  review  is  currently 
classifiable  under  subheadings 
7222.11.0005.  7222.11.0050, 
7222.19.0005,  7222.19.0050, 
7222.20.0005,  7222.20.0045, 
7222.20.0075,  and  7222.30.0000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Interested  Party  Comments 

In  accordance  with  19  CFR  353.38,  we 
gave  interested  parties  an  opportunity  to 
comment.  We  received  written 
comments  from  petitioners  (Al  Tech 
Specialty  Steel  Corp.,  Carpenter 
Technology  Corp.,  Crucible  Specialty 
Metals  Division,  Crucible  Materials 
Corp.,  Electralloy  Corp.,  Republic 
Engineered  Steels.  Slater  Steels  Corp., 
Talley  Metals  Technology,  Inc.  and  the 
United  Steelworkers  of  America  (AFL- 
CIO/CLC))  and  the  respondent. 

Comment  1:  Petitioners  claim  the 
Department  used  the  wrong  date  of  sale 
for  the  reported  U.S.  sales.  They  believe 
the  material  terms  of  sale  changed 
significantly  enough  to  warrant  using 
the  invoice  date,  instead  of  the  purchase 
order  date,  as  the  date  of  sale. 
Petitioners  allege  that  because  the 
quantity  shipped  was  different  than  the 
quantity  ordered,  the  terms  of  sale 
changed  and  thus  the  invoice  date 
should  be  viewed  as  the  date  of  sale. 
According  to  petitioners,  this  change  in 
quantity  falls  outside  the  delivery 


Federal  Register  /  Vol,  62,  No.  132  /  Thursday,  July  10,  1997  /  Notices 


37031 


allowance  stipulated  in  the  purchase 
order. 

Isibars  disagrees  with  petitioners' 
interpretation  of  the  purchase  order. 
Isibars  asserts  that  this  sale  adhered  to 
the  essential  terms  set  by  the  purchase 
order.  Isibars  says  that  price  and 
quantity  were  set  with  the  purchase 
order,  the  quantity  ordered  was 
delivered  within  the  delivery  allowance 
range  and  the  customer  paid  for  the 
order.  Therefore,  Isibars  argues  that  the 
date  of  sale  should  be  based  on  the 
purchase  order  date. 

DOC  Position:  We  agree  with 
respondent.  We  have  no  basis  for 
rejecting  Isibars'  characterization  of  this 
transaction,  and  we  are  using  the 
purchase  order  date  as  the  date  of  sale. 
The  Department  instructed  Isibars  to 
report  date  of  sale  as  when  the  basic    ^ 
terms  of  sale  are  set.  In  this  instance,  the 
purchase  order  fulfills  that  criterion.  We 
found  no  evidence  in  the  coiu^e  of  this 
review  suggesting  that  the  essential 
terms  of  sale  changed  between  the 
piu-chase  order  date  and  delivery.  While 
the  quantity  specified  in  the  purchase 
order  differed  from  the  quantity 
delivered  to  the  customer,  this  variance 
was  permitted  in  the  terms  of  the 
purchase  order.  For  further  discussion 
of  the  Department's  position,  see  the 
Memorandum  from  Team  to  Richard 
Moreland  dated  June  26,  1997. 

Comment  2:  Based  on  their  claim  that 
the  appropriate  date  of  sale  is  invoice 
date,  petitioners  argue  that  the 
Department  did  not  use 
contemporaneous  sales  in  the  home 
market  to  calculate  normal  value.  If  the 
Department  agrees  that  the  date  of  sale 
should  be  based  on  the  invoice  date,  the 
Department  must  use  "facts  available" 
for  determining  the  extent  of  dumping 
because  the  invoice  date  falls  outside 
the  period  for  the  information  provided 
by  respondent  about  the  comparison 
market. 

DOC  Position:  As  discussed  in 
response  to  Comment  1,  above,  we  have 
determined  that  the  purchase  order  date 
is  the  appropriate  date  of  sale. 
Therefore,  there  is  no  need  to  resort  to 
facts  available. 

Final  Results  of  Review 

As  a  result  of  this  review,  we 
determine  that  the  following  weighted- 
average  dumping  margin  exists  for  the 
period  August  1,  1994  through  January 
1,  1996: 


Manutacturer/exporter 


Isibars 


Margin 


0.00 


The  results  of  this  review  shall  be  the 
basis  for  the  assessment  of  antidumping 


duties  on  entries  of  merchandise 
covered  by  the  review  and  for  future 
deposits  of  estimated  duties  for  the 
manufacturer/exporter  subject  to  this 
review.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(2)(C)  of  the  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  administrative 
review;  (2)  for  companies  not  covered  in 
this  review,  but  covered  in  previous 
reviews  or  the  original  less-than-fair- 
value  investigation,  the  cash  deposit 
rate  will  continue  to  be  the  company- 
specific  rate  published  for  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  investigation,  but 
the  manufacturer  is,  the  cash  deposit 
rate  will  be  the  most  recent  rate 
established  for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
or  the  original  investigation,  the  cash 
deposit  rate  will  be  the  "all  others"  rate 
of  12.45  percent  established  in  the  final 
determination  of  sales  at  less  than  fair 
value.  (59  FR  66915,  December  28, 
1994). 

These  deposit  requirements  will 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 


This  administrative  review  and  notice  are 
in  accordance  with  section  751(a)(2)(B)  of  the 
Tariff  Act  (19  U.S.C.  1675(a)(2)(B))  and  19 
CFR  353.22(h).  and  this  notice  is  published 
in  accordance  with  section  777{i)(l)  of  the 
Tariff  Act. 

Dated:  July  2,  1997. 
loseph  A.  Spetrini, 
Actmg  Assistant  Secretary  for  Import 
Administration 
[FR  Doc.  97-18113  Filed  7-9-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  970702162-71C2-01] 

Intemationai  Buyer  Program  (Formerly 
Known  as  the  Foreign  Buyer  Program); 
Support  for  Domestic  Trade  Shows 

agency:  Intemationai  Trade 
Administration,  Commerce. 
ACTION:  Notice  and  Call  for  Applications 
for  the  FY  1999  Intemationai  Buyer 
Program  (October  1,  1998,  through 
September  30,  1999). 

SUMMARY:  This  notice  seU  forth 
objectives,  procedures  and  application 
review  criteria  associated  with  the  U.S. 
Department  of  Commerce's  Intemationri 
Buyer  Program  (IBP)  to  support 
domestic  trade  shows:  Selection  in  the 
Intemationai  Buyer  Program  for  Fiscal 
Year  (FY)  1999.  ' 

The  Intemationai  Buyer  Program  was 
established  to  bring  intemationai  buyers 
together  with  U.S.  firms  by  promoting 
leading  U.S.  trade  shows  in  industries 
with  high  export  potential.  The 
Intemationai  Buyer  Program  emphasizes 
cooperation  between  the  U.S. 
Department  of  Commerce  (DOC)  and 
trade  show  organizers  to  benefit  U.S. 
firms  exhibiting  at  selected  events  and 
provides  practical,  hands-on  assistance 
to  U.S.  companies  interested  in 
exporting  such" as  export  counseling  and 
market  analysis.  The  assistance 
provided  to  show  organizers  includes 
worldwide  overseas  promotion  of 
selected  shows  to  potential  intemationai 
buyers,  end-users,  representatives  and 
distributors.  The  worldwide  promotion 
is  executed  through  the  offices  of  the 
Commercial  Service  of  the  Commerce 
Department  in  69  countries  representing 
America's  major  trading  partners,  and 
also  in  U.S.  Embassies  in  countries 
where  the  Commercial  Service  does  not 
maintain  offices. 

The  Commercial  Service  expects  to 
select  approximately  24  shows  for  FY 
1999  from  among  applicants  to  the 
program.  Successful  applicants  will  be 
required  to  enter  into  a  Memorandum  of 
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Understanding  (MOU)  with  the 
Commercial  Service  that  sets  forth  the 
specific  actions  to  be  performed  by  the 
show  organizer  and  the  Commercial 
Service.  The  MOU  constitutes  a 
participation  agreement  between  the 
Commercial  Service  and  the  show 
organizer  specifying  which  seiyices  are 
to  be  rendered  by  the  Commercial 
Service  as  part  of  the  IBP  and,  in  turn, 
what  responsibilities  are  agreed  to  be 
performed  by  the  show  organizer. 
Ary'one  wishing  to  apply  will  be  sent  a 
copy  of  the  MOU  along  with  the 
application  package. 
DATES:  Applications  must  be  received 
by  August  25,  1997. 

ADDRESSES:  Export  Promotion  Services/ 
International  Buyer  Program,  The 
Commercial  Service,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  Room  2116,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Telephone:  (202)  482-0481 
(Facsimile  applications  will  not  be 
accepted.) 

FOR  FURTHER  INFORMATION  ON  WHEN, 
WHERE,  AND  HOW  TO  APPLY:  Contact  Jim 
Honey,  Product  Manager,  International 
Buyer  Program,  Room  2116,  Export 
Promotion  Services,  The  Commercial 
Service,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue.  NW.,  Washington,  EX:  20230. 
Telephone:  (202)  482-0481  or  Fax:  (202) 
482-0115. 

SUPPLEMENTARY  INFORMATION:  The 
Commercial  Service,  International  Trade 
Administration  (ITA),  of  the  U.S. 
Department  of  Commerce  is  accepting 
applications  for  the  International  Buyer 
Program  (IBP)  for  events  taking  place 
between  October  1,  1998,  and 
September  30,  1999.  A  contribution  of 
S6,000  is  required  for  each  show 
selected  by  the  IBP  for  inclusion  in  the 
FY99  program. 

Under  the  IBP,  the  Commercial 
Service  seeks  to  bring  internationad 
buyers  together  with  U.S.  firms  by 
selecting  domestic  trade  shows  in 
industries  with  high  export  potential 
and  promoting  them  in  international 
markets.  Selection  of  a  trade  show  is 
one-time,  i.e.,  a  trade  show  organizer 
seeking  selection  for  a  recurring  event 
must  submit  a  new  application  for 
selection  for  each  occurrence  of  the 
event.  If  the  event  occurs  more  than 
once  in  the  12-month  period  covering 
this  announcement,  the  trade  show 
organizer  must  submit  a  separate 
application  for  each  event. 

The  Commercial  Service  will  select 
approximately  24  events  to  support 
during  this  12-month  period.  The 
Commercial  Service  will  select  those 


events  that,  in  its  judgment,  most  clearly 
meet  the  Commercial  Service's 
objectives  and  selection  criteria 
mentioned  below. 

Selection  indicates  that  the 
Commercial  Service  has  found  the  event 
to  be  a  leading  domestic  trade  show 
appropriate  for  promotion  in  overseas 
markets  by  U.S.  Embassies  and 
Consulates.  Selection  does  not 
constitute  a  guarantee  by  the  U.S. 
Government  of  the  show's  success. 
Selection  is  not  em  endorsement  of  the 
show  organizer  except  as  to  its 
International  Buyer  Program  activities. 
Non-selection  should  not  be  viewed  as 
an  indication  that  the  event  will  not  be 
successful  in  the  promotion  of  U.S. 
exports. 

EXCLUSIONS:  Trade  shows  will  not  be 
considered  that  are  either  first-time  or 
horizontal  (non-industry  specific) 
events.  Annual  trade  shows  will  not  be 
selected  for  this  program  more  than 
twice  in  any  three-year  period  (e.g., 
shows  selected  for  fiscal  years  1997  and 
1998  are  not  eligible  for  inclusion  in 
this  program  in  fiscal  year  1999,  but  can 
be  considered  in  subsequent  years). 
GENERAL  SELECTION  CRITERIA:  Subject  to 
the  Departmental  budget  and  resource 
constraints,  those  events  will  be 
selected  that,  in  the  judgment  of  the 
Commercial  Service,  most  clearly  meet 
the  following  criteria: 

(a)  Export  Potential:  The  products  and 
services  to  be  promoted  at  the  trade 
show  are  from  U.S.  industries  that  have 
high  export  potential,  as  determined  by 
U.S.  Department  of  Commerce  sources, 
i.e.,  best  prospects  lists  and  U.S.  export 
statistics.  (Certain  industries  are  rated  as 
priorities  by  our  overseas  posts  in  their 
Country  Commercial  Guides.) 

(b)  International  Interest:  The  trade 
show  meets  the  needs  of  a  significant 
number  of  overseas  markets  covered  by 
the  Coirmercial  Service  of  the  United 
States  of  America  and  corresponds  to 
marketing  opportunities  as  identified  by 
the  posts  in  their  Country  Conunercial 
Guides  (e.g.,  best  prospects  lists). 

(c)  Scope  of  the  Show:  The  trade  show 
offers  a  broad  spectrum  of  U.S.  made 
products  and/or  services  for  the  subject 
industry.  Trade  shows  with  a  majority 
of  U.S.  firms  will  be  given  preference. 

(d)  Stature  of  the  Show:  The  trade 
show  is  clearly  recognized  by  the 
industry  it  covers  as  a  leading  event  for 
the  promotion  of  that  industry's 
products  and  services  both  domestically 
and  internationally  and  as  a  showplace 
for  the  latest  technology  or  services  in 
that  industry. 

(e)  Exhibitor  Interest:  There  is  a 
demonstrated  interest  on  the  part  of  U.S. 
exhibitors  in  receiving  international 


business  visitors  during  the  trade  show. 
A  significant  number  of  these  exhibitors 
should  be  new-to-export  or  seeking  to 
expand  sales  into  additional 
international  markets. 

(f)  Overseas  Marketing:  There  has 
been  demonstrated  effort  made  to 
market  prior  shows  overseas.  In 
addition,  the  applicant  should  describe 
in  detail  the  international  marketing 
program  to  be  conducted  for  the  event, 
explaining  how  efforts  should  increase 
individual  and  group  international 
attendance. 

(g)  Logistics:  The  trade  show  site, 
facilities,  transportation  services  and 
availability  of  accommodations  conform 
to  the  expected  norms  of  an 
international-class  trade  show. 

(h)  Cooperation:  The  applicant 
demonstrates  a  willingness  to  cooperate 
with  the  Commercial  Service  of  the 
United  States  of  America  to  fulfill  the 
program's  goals  and  to  adhere  to  target 
dates  set  out  in  the  Memorandum  of 
Understanding  and  the  event  timetable, 
both  of  which  are  available  from  the 
program  office. 

Past  experience  in  the  IBP  will  be 
taken  into  account  in  evaluating  current 
applications  to  the  program. 

The  collection  of  information  is 
approved  by  the  Office  of  Management 
and  Budget,  0MB  Control  Number 
0625-0151.  Persons  are  not  required  to 
respond  to  the  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  Public  reporting  burden 
for  this  collection  of  information  is 
estimated  to  average  3  hours  per 
response,  including  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate  or  any 
other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  Reports 
Clearance  Officer,  International  Trade 
Administration,  Room  4001,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230  and  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0625-0151), 
Washington,  DC  20503. 

Authority:  15  U.S.C.  4724. 
John  Klinglehut, 

Director,  Office  of  Public/Private  Initiatives. 

The  Commercial  Service,  International  Trade 

Administration,  U.S.  Department  of 

Commerce. 

(FR  Doc.  97-18121  Filed  7-9-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Public  Meeting  to  Announce  an 
Opportunity  to  Collaborate  With  the 
National  Institute  of  Standards  and 
Technology  (NISI)  in  a  Program  to 
Commercialize  NIST's  Transition-Edge- 
Sensor  (TES)  X-Ray  Microcalorimeter 
Technology 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  public  meeting. 

summary:  The  National  Institute  of 
Standards  and  Technology  invites 
interested  parties  to  attend  a  meeting  on 
August  8,  1997  to  discuss  the 
commercialization  of  NIST's  transition- 
edge-sensor  (TES)  x-ray 
microcalorimeter  technology.  This  is  not 
a  grant  program. 

The  oDjectives  of  the  meeting  are:  (1) 
Brief  industry  on  the  current  status  of 
NIST's  microcalorimeter  technology  (to 
include  a  laboratory  tour);  (2)  Discuss 
potential  commercialization  paths  for 
the  TES  x-ray  microcalorimeter 
technology  involving  US  manufacturers, 
including:  nonexclusive  licensing  with 
multiple  companies,  exclusive  licensing 
with  a  single  company,  co-exclusive 
licensing  with  a  limited  number  of 
companies,  informal  NIST/industry 
collaboration,  cooperative  research  and 
development  agreements  (CRADAs), 
and  industry  consortia. 
DATES:  The  meeting  will  take  place  on 
August  8,  1997,  beginning  at  10:00  a.m.. 
Mountain  Time. 

ADDRESSES:  The  meeting  will  take  place 
at  NIST's  Boulder,  Colorado,  facilities: 
Room  1107,  325  Broadway,  Boulder, 
CO,  80303.  Inquiries  should  be  sent  to 
Building  820,  Room  213,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ernest  R.  Graf,  Telephone:  301-975- 
2870;  FAX:  301-869-2751;  E-mail: 
egraf@nist.gov. 

SUPPLEMENTARY  INFORMATION:  NIST's 
mission  concerning  its  microcalorimeter 
technology  is  to  provide  to  US 
manufacturers  the  methods  and  basic 
understanding  that  they  need  to  provide 
and  prove  world  leadership  in 
performance,  metrology,  and  quality  of 
their  products.  The  NIST 
microcalorimeter  is  in  many  ways 
superior  to  other  low-temperature  x-ray 
detectors.  The  current  performance  of 
the  NIST  microcalorimeter  in  terms  of 
resolution,  count  rate,  and  collection 
solid  angle  makes  it  appropriate  to 
consider  commercialization. 


There  are  currently  four  NIST  patents/ 
patent  applications  that  are  related  to 
the  microcalorimeter.  At  the  August  8, 
1997  meeting  NIST  will  also  discuss 
other  patented  technology  necessary  for 
the  commercialization  of  the 
microcalorimeter.  International  patent 
protection  is  possible  on  the  third  and 
fourth  NIST  inventions  described 
below. 

(1)  "Particle  Calorimeter  with  Normal 
Metal  Base  Layer;"  US  Patent  No. 
5,634.718;  issued  June  3,  1997:  NIST 
Docket  No.  94-005;  noticed  in  the 
Federal  Register  as  available  for 
licensing  on  March  22,  1995.  The  patent 
describes  the  use  of  a  normal  metal 
absorber  in  a  microcalorimeter,  which 
gives  significant  advantages  in  increased 
detector  speed  and  uniformity.  Other 
claims  in  the  patent  are  use  of  a  normal 
metal  absorber  in  measuring  energy 
events  with  particles  or  photons  oUier 
than  x-rays,  and  construction  using  a 
thermally  insulating  membrane,  normal 
metal  superconductor  (NS)  contacts  for 
thermal  isolation,  normal  metal 
insulator  superconductor  (NIS)  tunnel 
junctions,  superconducting  quantum 
interference  device  (SQUID)  readout, 
ridge  structures  for  fast  heat  diffusion, 
multiple  temperature  sensors  for 
position  readout  and  greater  uniformity, 
and  electronic  heat  pulses  for 
calibration.  This  patent  covers  many 
aspects  of  our  microcalorimeters  based 
on  transition  edge  sensors. 

(2)  "Superconducting  Transition  Edge 
Sensor;"  filed  in  August  26,  1996;  NIST 
Docket  No.  96-033;  noticed  in  the 
Federal  Register  is  available  for 
licensing  on  May  8,  1997.  The  invention 
describes  a  reliable  and  manufacturable 
method  of  producing  a  superconducting 
film  with  a  transition  temperature  that 
is  tunable  and  in  the  range  of  interest 
(from  approximately  50  to  300  mK.)  The 
superconducting  components  to  the 
bilayers  are  Al  and  Ti.  Al-based  bilayers 
are  readily  manufacturable,  produce 
reproducible  transition  temperatiires. 
can  be  readily  incorporated  with 
microfabrication  technology,  and  have 
great  advantages  over  other 
superconductors  for  this  application. 

(3)  "Microcalorimeter  X-ray  Detectors 
with  X-ray  Lens;"  filed  March  5, 1997; 
NIST  Docket  No.  96-034;  jointly  ovraed 
with  X-ray  Optical  Systems,  Inc.  The 
invention  describes  the  combined  use  of 
polycapillary  optics  with 
microcalorimeter  detectors.  The 
invention  enables  present-day 
microcalorimeter  spectrometers  with 
areas  under  0.1  mm  ^  to  have  collection 
solid  angles  that  are  large  enough  for 
many  practical  applications.  Although 
the  construction  of  larger  area  detectors 
without  capillary  optics  may  be  possible 


in  the  futiire,  the  use  of  x-ray  optics  has 
fundamental  advantages  because  they 
enable  the  use  of  small  detectors,  which 
consequently  have  faster  count  rates  and 
higher  resolution. 

(4)  "Improved  Mechanical  Support  for 
Two  Pill  Adiabatic  Demagnetization 
Refrigerators,"  to  be  filed  in  July  1997; 
NIST  Docket  No.  9&-035.  The  invention 
mainly  describes  a  practical 
implementation  of  dual  Kevlar^^  string 
mechanical  supports  that  are  needed  in 
a  two  pill  refrigerator.  Webelieve  this 
invention  makes  the  supports  easier  to 
manufacture,  assemble,  and  maintain  in 
the  field. 

NIST  anticipates  that  a  challenge  to 
the  manufacturers  of  the  above 
technology  will  be  to  understand, 
design ,  and  manufacture  the  sub- 
systems that  are  necessary  to  make  the 
system  operate:  the  patents  themselves 
will  not  provide  all  the  information 
needed. 

Because  the  manufacturers  may  not  be 
familiar  with  the  technologies' 
underlying  subsystems,  such  as  the 
infrared  blocking  x-ray  filters,  adiabatic 
demagnetization  refrigerator  (ADR) 
construction,  ADR  control  electronics. 
SQUID  electronics  readout,  and  detector 
manufacture  and  mounting,  NIST  offers 
the  opportunity  for  a  close  working 
relationship  to  utilize  NIST  expertise  to 
speed  commercialization. 

Dated:  July  3.  1997. 
Elaine  Bunten-Mlnes, 

Director.  Program  Office,  The  National 
Institute  of  Standards  and  Technology'. 
(FR  Doc.  97-18118  Filed  7-9-97:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  0627976] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  modifications  3  and 

4  to  incidental  take  permit  844  (P503I). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  modifications  to  a 
permit  to  the  Idaho  Department  of  Fish 
and  Game  at  Boise,  ED  (IDFG)  that 
authorizes  an  incidental  take  of 
Endangered  Species  Act-listed  species 
during  sport-fishing  activities,  subject  to 
certain  conditions  set  forth  therein. 

ADDRESSES:  The  applications  and 
related  documents  are  available  for 
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review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources.  F/PR3, 
NMFS.  1315  East-West  Highway,  Silver 
Spring.  MD  20910-3226  (301-713-1401); 
and 

Protected  Resources  Division,  F/ 
NW03,  525  NE  Oregon  Street,  Suite 
500.  Portland,  OR  97232-4169  (503- 
230-5400). 

SUPPLEMENTARY  INFORMATION:  The 
modifications  to  a  permit  were  issued 
under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Notice  was  published  on  March  27, 
1997  (62  FR  14672)  that  an  application 
had  been  filed  by  IDFG  for  modification 
3  to  incidental  take  permit  844  (P503I). 
Modification  3  to  permit  844  was  issued 
to  IDFG  on  May  21 ,  1997.  Permit  844 
authorizes  IDFG  an  incidental  take  of 
adult  and  juvenile,  threatened.  Snake 
River  spring/summer  chinook  salmon 
[Oncorhynchus  tshawytscha]  and  adult, 
threatened.  Snake  River  fall  chinook 
salmon  [Oncorhynchus  tshawytscha] 
associated  with  the  State  of  Idaho's 
sport-fishing  activities.  For  modification 
3,  IDFG  is  authorized  an  increase  in  the 
incidental  take  of  adult,  threatened, 
unmarked,  naturally-produced.  Snake 
River  spring/summer  chinook  salmon 
associated  with  the  sport  fisheries  on 
the  Little  Salmon  River  and  the 
Clearwater  River  in  Idaho.  The  fisheries 
in  these  watersheds  target  adult,  non- 
listed,  fin-clipped,  hatchery-produced, 
spring  and  summer  chinook  salmon.  As 
stated  in  its  amended  Conservation 
Plan,  IDFG  will  maintain  efforts  to 
minimize  the  impacts  to  ESA-listed  fish, 
including  public  information  efforts, 
biological  monitoring,  and  enforcement. 
Modification  3  is  valid  in  1997  only. 

Notice  was  published  on  May  5, 1997 
(62  FR  24421)  that  an  application  had 
been  filed  by  IDFG  for  modification  4  to 
incidental  take  permit  844  (P503I). 
Modification  4  to  permit  844  was  issued 
to  IDFG  on  June  17,  1997.  For 
modification  4.  IDFG  is  authorized  an 
incidental  take  of  unmarked  residual, 
ESA-listed.  Snake  River  sockeye  salmon 
(Oncor/jync/jus  nerka]  associated  with  a 
kokanee  fishery  in  Redfish  Lake  in 
Idaho  from  the  date  of  issuance  until 
August  7,  1997.  The  purpose  of  the 
fishery  is  to  reduce  the  kokanee 
population  in  Redfish  Lake  because 
kokanee  are  a  direct  competitor  with 
captive-brood  sockeye  salmon  for 
habitat  and  food.  IDFG  have  amended 
the  Conservation  Plan  for  this  permit  by 
outlining  a  monitoring  strategy  of  the 


potential  take  of  ESA-listed  species 
resulting  from  the  Redfish  Lake  kokanee 
fishery.  The  eimended  Conservation  Plan 
includes  the  scheme  that  anglers  will  be 
directed  to  avoid  harvesting  fish  marked 
with  external  hatchery  indications. 
Modification  4  is  valid  in  1997  only. 
Permit  844  expires  on  April  30,  1998. 

Issuance  of  the  modifications  to  a 
permit,  as  required  by  the  ESA.  was 
based  on  a  finding  that  such  actions:  (1) 
Were  requested/proposed  in  good  faith, 
(2)  will  not  operate  to  the  disadvantage 
of  the  ESA-listed  species  that  are  the 
subject  of  the  permit,  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  ESA 
and  the  NMFS  regulations  governing 
ESA-listed  species  permits. 

Dated:  July  2,  1997. 
Nancy  Chu, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 

[FR  Doc.  97-18116  Filed  7-9-97;  8:45  am] 
BILUNG  COOE  361(>-22-F 


OEPARTMEMT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  062S97C] 

Red  Drum  Fishery  and  Reef  Fish 
Resources  of  the  Gulf  of  Mexico 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  an 

application  for  an  exempted  fishing 

permit;  request  for  comments. 

SUMMARY:  NMFS  announces  the  receipt 
of  an  application  for  an  exempted 
fishing  permit  (EFP)  from  Mr.  Joe 
Hendrix  on  behalf  of  SeaFish 
Mariculture,  L.L.C.,  San  Antonio,  Texas 
(applicant).  If  granted,  the  EFP  would 
authorize  a  feasibility  study  of  net  cage 
culture  of  finfish  associated  with 
offshore  oil  and  gas  platforms  in  the 
northern  Gulf  of  Mexico. 
DATES:  Written  comments  must  be 
received  on  or  before  August  11, 1997. 
ADDRESSES:  Comments  on  the 
application  must  be  mailed  to  the 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702. 

The  application  and  related 
documents  are  available  for  review 
upon  written  request  to  the  address 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Cranmore,  813-570-5305. 


SUPPLEMENTARY  INFORMATION:  The  EFP  is 
requested  under  the  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  and  regulations  at 
50  CFR  600.745,  concerning  "Scientific 
research  activity,  exempted  fishing 
permits,  and  exempted  educational 
activity." 

According  to  the  applicant,  the 
purpose  of  the  proposed  study  is  to 
determine  whether  it  is  feasible  to  grow 
commercial  quantities  of  native  fish 
species  in  the  offshore  environment  of 
the  Gulf  of  Mexico  using  aquaculture 
techniques.  The  applicant  proposes  to 
place  hatchery-raised  juvenile  fish  in 
net  cages  attached  to  offshore  platforms, 
feed  them,  allow  them  to  grow  for 
approximately  12  months,  harvest  them 
from  the  cages,  land  them  in  Texas,  and 
sell  them.  No  wild-caught  fish  will  be 
involved  in  this  study. 

The  proposed  study  involves 
activities  otherwise  prohibited  by 
regulations  implementing  the  Fishery 
Management  Plans  for  the  Red  Drum 
Fishery  and  the  Reef  Fish  Fishery  of  the 
Gulf  of  Mexico  (FMPs).  The  applicant 
requires  authorization  to  harvest, 
possess,  and  sell  red  drum  [Sciaeriops 
ocellata),  greater  amberjack  [Seriola 
dumerili),  and  red  snapper  [Lutjanus 
campechanus)  taken  from  Federal 
waters  of  the  Gulf  of  Mexico.  In 
addition,  authorization  is  required  to 
possess  or  sell  greater  amberjack  or  red 
snapper  below  the  minimum  size  limit, 
and  to  harvest  or  possess  red  snapper  in 
excess  of  established  trip  limits  and/or 
during  a  closed  season. 

The  applicant  also  intends  to  use 
dolphin  [Coryphaena  hippurus],  Florida 
pompano  [Trachinotus  carolinus],  and 
southern  flounder  (Paralichthys 
lethostigma)  in  offshore  aquaculture 
operations.  Florida  pompano  and 
southern  flounder  are  not  subject  to 
Federal  fishery  management  in  the  Gulf 
of  Mexico.  Dolphin  are  included  under 
a  Federal  fishery  management  plan  for 
coastal  migratory  pelagic  resources,  but 
no  plan  management  measures  restrict 
possession,  harvest,  or  sale  of  dolphin 
in  Federal  waters  of  the  Gulf  of  Mexico. 

The  applicant  is  also  applying  to  the 
Texas  Parks  and  Wildlife  Department 
for  authorization  to  land  and  sell  these 
species  in  Texas. 

The  applicant  proposes  to  place 
hatchery-raised  juvenile  fish 
(fingerlings)  in  3  cages  attached  to  oil 
and  gas  platforms  operated  by  Shell 
Offshore  Services,  Inc..  and  located 
approximately  48  nautical  miles  (nm) 
south-southwest  of  Freeport,  TX.  The 
cages  measure  76-129  feet  (23-39  m)  in 
diameter  and  will  contain  a  maximum 
fish  biomass  of  852,000  lb  (386,461  kg). 


The  site  is  about  40  nm  offshore  and  the 
depth  of  the  water  at  the  site  is  132  ft 
(40  m). 

The  fish  will  be  monitored  and  fed 
commercially  available  fish  pellets  by  a 
crew  of  technicians  living  on  the 
platforms.  Observations  will  be  made  of 
resident  fish  and  invertebrate 
populations  in  the  vicinity  of  the  cages 
to  assess  the  impact  of  the  project. 
Additionally,  the  applicant  intends  to 
monitor  disease  occurrences,  water  and 
substrate  quality,  and  possible 
endangered  species  interactions.  Details 
of  the  applicant's  monitoring  plans  are 
available  in  the  application  £md 
associated  correspondence  (See 
ADDRESSES) 

Based  on  a  preliminary  review,  NMFS 
finds  that  this  application  warrants 
further  consideration  and  intends  to 
issue  an  EFP.  A  final  decision  on 
issuance  of  the  EFP  will  depend  on  a 
NMFS  review  of  public  comments 
received  on  the  application,  conclusions 
of  environmental  analyses  conducted 
pursuant  to  the  National  Environmental 
Policy  Act,  and  consultations  with 
Texas,  Louisiana.  Mississippi,  Alabama, 
Florida,  the  Gulf  of  Mexico  Fishery 
Management  Council  (Council),  and  the 
U.S.  Coast  Guard. 

Public  comments  are  specifically 
requested  on:  The  scope  of  potential 
environmental  impacts  of  the  proposal 
on  cultured  species,  such  as  genetic 
dilution,  habitat  alteration,  or  disease 
introductions;  protected  species 
interactions;  sediment  quality;  and 
water  quality,  including  possible 
accumulations  of  chemotherapeutants 
such  as  antibiotics.  Enforcement  of 
existing  prohibitions  on  taking  of  red 
drum,  greater  amberjack,  and  red 
snapper  may  also  be  affected  by  the 
proposal.  The  EFP  may  contain 
conditions  needed  to  mitigate  potential 
impacts  on  the  cultured  species  and  the 
habitats  of  the  northern  Gulf  of  Mexico 
and  measures  to  facilitate  enforcement. 

The  applicant  requests  a  26-month 
effective  period  for  the  EFP  to 
accommodate  two  complete  growout 
cycles  (i.e.,  growouts  from  fingerlings  to 
marketable  products).  Once  preliminary 
results  of  the  study  are  available,  the 
applicant  intends  to  ask  the  Council  to 
amend  the  FMPs  to  accommodate 
longterm  or  permanent  uses  of  red  drum 
and  reef  fish  in  commercial  offshore 
aquaculture  operations. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  2.  1997. 
Gary  C  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-18115  Filed  7-9-97;  8:45  am) 

BILUNG  CO0€  3510-42-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  and 
Guaranteed  Access  Levels  for  Certain 
Cotton,  Wool  and  MarvMade  Fiber 
Textile  Products  Produced  or 
Manufactured  in  the  Dominican 
Republic 

July  7.  1997. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
import  limits  and  Guaranteed  Access 
Levels. 

EFFECTIVE  DATE:  July  10.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  adjusted,  variously, 
for  special  shift  and  swing. 

Upon  the  request  of  the  Government 
of  the  Dominican  Republic,  the  U.S. 
Government  has  agreed  to  increase  the 
current  Guaranteed  Access  Levels 
(GALs)  for  certain  textile  products. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66263. 
published  on  December  17.  1996).  Also 
see  61  FR  65375.  published  on 
December  12.  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 


implementation  of  certain  of  their 

provisions. 

Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  7.  1997. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner;  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  6, 1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fit»er  textile  products,  produced  or 
manufactured  in  the  Dominican  Republic 
and  exported  during  the  twelve-month 
period  which  began  on  )anuary  1.  1997  and 
extends  through  December  31.  1997. 

Effective  on  July  10,  1997,  you  are  directed 
to  increase  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  limit ' 

338/638 

339/639 

342/642 

351/651  

872,300  dozen. 
965,642  dozen 
491,793  dozen 
1,027.597  dozen. 

433 

22.898  dozen. 

'The  limits  have  not  t>een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,  1996. 

The  Guaranteed  Access  Levels  (GALs)  for 
Categories  342/642.  351/651  and  433  remain 
imchanged.  You  are  directed  to  increase  the 
current  GALs  for  the  following  categories: 


Category 

Guaranteed  Access 

Level 

338/638  

339/639  

347/348/647/648 

444  „ 

633 

3,150,000  dozen. 
3.150.000  dozen. 
8,550,000  dozen. 
70,000  numbers. 
160,000  dozen. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  97-18208  Filed  7-8-97;  11:27  ami 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Man-Made  Fitier  Textile 
Products  Produced  or  Manufactured  in 
India 

July  3.  1997. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  July  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972,  as  amended;  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854):  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  increased  by  five 
percent  additional  allowance  for  100 
percent  cotton  garments  of  handloomed 
fabrics. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  61  FR  68143,  published  on 
December  27,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman ,  Committee  for  the  Implementation 
of  Textile  Agreements. 

CoRunittee  for  the  Implementation  of  Textile 
Agreements 

July  3, 1997. 

Q>mmissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 


Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20,  1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
during  the  twelve-month  period  which  began 
on  January  1, 1997  and  extends  through 
December  31.  1997. 

Elffective  on  July  11,  1997.  you  are  directed 
to  increase  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Categofy 

Adjusted  twelve-month 
leveP 

334/634 

136,194  dozen. 

335/635 

606,337  dozen. 

336/636 

844,255  dozen. 

340/640 

1 ,953,620  dozen. 

342/642 

1 ,227,833  dozen. 

347/348 

586.612  dozen. 

351/651  

259,540  dozen. 

'The  limits  have  not  bieen  adjusted  to  ac- 
count for  any  imports  exported  after  D«»rember 
31.  1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  97-18050  Filed  7-9-97;  8:45  am) 
BIUJNG  CODE  3S10-On-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Man-Made  Fiber,  Silk  Blend 
and  Other  Vegetable  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Sri  Lanka 

July  3,  1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  July  11, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Helen  L.  LeGrande,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 


embargoes  and  quota  re-openings,  call 
(202) 482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limit  for  Categories  336/ 
636/836  is  being  increased  for  special 
shift,  reducing  the  limit  for  Categories 
342/642/842  to  account  for  the  increase. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION;  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17, 1996).  Also 
see  61  FR  68246,  published  on 
December  27,  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  3.  1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20,  1996,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Sri  Lanka  and 
exported  during  the  period  which  began  on 
)anuary  1, 1997  and  extends  through 
December  31,  1997. 

Effective  on  July  11.  1997,  you  are  directed 
to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 

limit ' 

336/638/836  

342/642/842  

411,094  dozen. 
674,134  dozen. 

^  The  limits  fiave  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  1996. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
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exception  to  the  rulemaking  provisions  of  5 
U.S.C.553(a)(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

[FR  Doc.97-18049  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  3S1(M}R-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Meeting 

AGENCY:  Defense  Intelligence  Agency, 
Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Public 
Law  92-463,  as  amended  by  Section  5 
of  Public  Law  94—409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Science  and  Technology  Advisory 
Board  has  been  scheduled  as  follows: 
DATES:  July  21  1997  (800  a.m.  to  1600), 
July  22  1997  (800  a.m.  to  1200). 
ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  D.C. 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT:  Maj 
Michael  W.  Lamb,  USAF,  Executive 
Secretary,  DIA  Science  and  Technology 
Advisory  Board,  Washington,  D.C. 
20340-1328  (202) 241-4930. 
SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director,  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  )une  30.  1997. 
L.M.  B3miim, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-17968  Filed  7-9-97;  8:45  am) 
BIUJNG  COOE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Task  Force  on  Defense 
Reform 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  a 
meeting  of  the  Task  Force  on  Etefense 
Reform  (the  Task  Force).  Due  to  a 


revision  in  the  schedule,  the  previously 
annoimced  closed  meeting  on  this  date 
is  now  open  to  the  public.  The  purpose 
of  the  meeting  is  to  meet  with  the  labor 
unions  representing  federal  employees 
in  DoD.  This  notice  is  less  than  the 
customary  fifteen  days  since  it  is  critical 
that  the  Task  Force  meet  with  union 
representatives  as  soon  as  possible  to 
obtain  their  views. 

The  Task  Force  was  recently 
established  to  make  recommendations 
to  the  Secretary  of  Defense  and  Deputy 
Secretary  of  Defense  on  alternatives  for 
organizational  reforms,  reductions  in 
management  overhead,  and  streamlined 
business  practices  in  the  Department  of 
Defense,  with  emphasis  on  the  Office  of 
the  Secretary  of  Defense,  the  Defense 
Agencies  and  the  DoD  Field  Activities, 
and  the  military  departments. 

The  closed  meeting  scheduled  for  July 
31  has  been  canceled, 
DATE:  Tuesday,  July  15,  1997,  at  1:00 
p.m. 

ADDRESS:  Room  3E928,  the  Pentagon, 
Washington  DC.  Seating  is  limited.  Must 
call  Ms.  Jeanne  Taylor  at  the  number 
listed  in  FOR  FURTHER  INFORMATION 
section  below  to  arrange  for  access  to 
Pentagon. 

FOR  FURTHER  INFORMATK>N: 
Contact  Ms.  Jeanne  Taylor,  Task  Force 
on  Defense  Reform,  Room  3C965, 
Pentagon,  Washington,  DC  20301, 
Telephone:  (703)  614-7522.  Interested 
parties  should  call  Ms.  Taylor  before 
10:00  a.m.,  Tuesday,  July  15,  1997. 

Dated:  July  3,  1997. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-17966  Filed  7-9-97;  8:45  am] 
BIUJNG  COOE  SO0O-(M-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Innovative  Support  Structure,  Phase  II 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Innovative  Support 
Structure,  Phase  II  will  meet  in  closed 
session  on  July  22,  1997  at  the  Pentagon, 
Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  participate  in  an 


advisory  capacity  to  the  Infrastructure 
Panel  Chairman.  Quadreiuiial  Defense 
Review,  and  provide  appropriate 
analysis  and  inputs  to  the  Infrastructure 
Panel  deliberations. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  (5 
U.S.C.  App.  II.  (1994))  it  has  been 
determined  that  this  DSB  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994).  and  that 
accordingly  this  meeting  will  be  closed 
to  the  public. 

Dated:  luly  3,  1997. 

L.M.  Byniun. 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

[FR  Doc.  97-17969  Filed  7-9-97;  8:45  am) 

BIUJNG  CODE  500(MM-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Submarine  of  the  Future 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Submarine  of  the  Future 
will  meet  in  closed  session  on  July  14, 
1997  at  Electric  Boat  Shipyard,  Groton. 
Connecticut.  In  order  for  the  Task  Force 
to  obtain  time  sensitive  classified 
briefings,  critical  to  the  understanding 
of  the  issues,  this  meeting  is  scheduled 
on  short  notice. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  through  the  Under  Secretary  of 
Defense  for  Acquisition  and  Technology 
on  scientific  and  technical  matters  as 
they  affect  the  perceived  needs  of  the 
Department  of  Defense.  At  this  meeting 
the  Task  Force  will  assess  the  nation's 
need  for  attack  submarines  in  the  21st 
Century. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463,  as  amended  {5 
U.S  C.  App.  II,  (1994)).  it  has  been 
determined  that  these  DSB  Task  Force 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  (1994),  and  that 
accordingly  these  meetings  will  be 
closed  to  the  public. 

Dated:  July  31,  1997. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

(FR  Doc  97-17970  Filed  7-9-97;  8:45  am) 

BIUJNG  COOE  500fr-04-M 
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DEPARTMENT  OF  DEFENSE 

Oflice  of  the  Secretary 

Senior  Executive  Service  Performance 
Review  Board 

agency:  Office  of  the  Inspector  General, 
Department  of  Defense  (OIG,  DoD). 
action:  Notice. 


summary:  This  notice  announces  the 
appointment  of  the  members  of  the 
Senior  Executive  Service  Performance 
(SES)  Review  Board  (PRB)  for  the  OIG, 
DoD,  as  required  by  5  U.S.C.  4314  (c)(4). 
The  PRB  provides  fair  and  impartial 
review  of  SES  performance  appraisals 
and  makes  recommendations  regarding 
performance  ratings,  performance 
awards  and  recertification  to  the 
Inspector  General. 
EFFECTIVE  DATE:  July  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Dona  Seracino,  Deputy  Director  for 
Operations.  Personnel  and  Security 
Directorate,  Office  of  the  Assistant 
Inspector  General  for  Administration 
and  Management,  OIG,  DoD,  400  Anny 
Navy  Drive,  Arlington.  VA  22202,  (703) 
604-9716. 
Charles  W.  Beardall— Deputy  Assistant 

Inspector  General  for  Criminal 

Investigative  Policy  and  Oversight, 

OAIG-P&O 
C.  Frank  Broome — Director,  Office  of 

Departmental  Inquiries 
Donald  E.  Davis— Deputy  Assistant 

Inspector  General  for  Audit  Policy 

and  Oversight,  OAIG-P&O 
William  G.  Dupree— Assistant  Inspector 

General  for  Investigations 
Thomas  F.  Gimble— Director,  Readiness 

and  Operational  Support,  OAIG- 

Auditing 
Paul  ].  Granetto — Director,  Contract 

Management,  OAIG-Auditing 
Michael  G.  Huston— Director,  Audit 

Planning  and  Technical  Support, 

OAIG-Auditing 
John  F.  Keenan— Deputy  Assistant 

Inspector  General  for  Investigations 
Joel  L.  Leson— Deputy  Assistant 

Inspector  General  for  Administration 

and  Information  Management 
Robert  J.  Lieberman— Assistant 

Inspector  General  for  Auditing 
Nicholas  T.  Lutsch— Assistant  Inspector 

General  for  Administration  and 

Information  Management 
Donald  Mancuso — Deputy  Inspector 

General 
Russell  A.  Rau— Assistant  Inspector 

General  for  Policy  and  Oversight 
David  K.  Steensma— Deputy  Assistant 

Inspector  General  for  Auditing 
Shelaton  R.  Young— Director,  Logistics 

Support.  OAIG-Auditing 


Stephen  A.  Whitlock— Special  Assistant 

for  Ethics  and  Internal  Programs, 

OAIG-A&IM 
Richard  B.  Calahan— Deputy  Inspector 

General.  Department  of  Treasury 
Raymond  J.  DeCarli— Deputy  Inspector 

General.  Department  of 

Transportation 
Joyce  Fleischman — Deputy  Inspector 

General.  Department  of  Agricultxu« 
Mark  Johnson — Deputy  Inspector 

General,  Department  of  State 

Dated:  July  3,  1997. 
L.M.  Bynnin, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

|FR  Doc.  97-17967  Filed  7-9-97;  8:45  am) 

BIUJNG  CODE  5000-0*-lrl 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  teleconference 
meeting. 


On  July  17,  1997  between  the  hours 
of  1:00 — 2:30  p.m.  the  Executive 
Committee  of  the  National  Assessment 
Governing  Board  will  hold  a 
teleconference  meeting.  The  purpose  of 
this  meeting  is  to  establish  the  agenda 
for  the  August  1-2,  1997  meeting  of  the 
Governing  Board.  Because  this  is  a 
teleconference  meeting,  facilities  will  be 
provided  so  the  public  will  have  access 
to  the  Committee's  deliberations. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825.  800  North 
Capitol  Sti^et,  N.W.,  Washington.  D.C., 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  July  7, 1997. 
Roy  Truby. 

Executive  Director,  National  Assessment 
Governing  Board. 

[FR  Doc.  97-18068  Filed  7-9-97;  8:45  am) 
BILUNG  COOE  4000-01 -M 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Executive  Committee  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is. 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 

Dote:Iuly  17. 1997. 

Time:  1:00  p.m.  (closed)  (et). 

Location:  National  Assessment  Governing 
Board,  Suite  825,  800  North  Capitol  Street. 
NW.  Washington.  D.C..  20002-4233, 
Telephone:  (202)  357-«938. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Ann  Wilmer,  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825.  800  North  Capitol  Street, 
N.W.,  Washington,  D.C..  20002^233. 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994).  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation  Policy 

Proposed  Subsequent  Arrangement 

Pursuant  to  Section  131  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (42 
U.S  C.  2160),  notice  is  hereby  given  of 
a  proposed  "subsequent  arrangement" 
under  the  Agreement  for  Cooperation 
between  the  Government  of  the  United 
States  of  America  and  the  Government 
of  Canada  concerning  Civil  Uses  of 
Atomic  Energy,  as  amended. 

The  subsequent  arrangement  to  be 
carried  out  under  the  above-mentioned 
agreements  involves  approval  of  the 
following  retransfer:  RTD/CA(SD)-1  for 
the  transfer  of  21,000  kilograms  of  heavy 
water  from  Switzerland  to  Canada  for 
detritiation  and  subsequent  use  by 
Ontario  Hydro. 

In  accordance  with  Section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
it  has  been  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  that  fifteen  days 
after  the  date  of  publication  of  this 
notice. 

Issued  in  Washington.  D.C.  on  July  3, 1997. 
Edward  T.  Fei, 

Acting  Director.  International  Policy  and 
Analysis  Division,  Office  of  Arms  Control  and 
Nonproliferation. 
[FR  Doc.  97-18101  Filed  7-9-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Energy  Information 
Administration,  Department  of  Energy. 

ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Energy  Information 
Administration  (EIA)  has  submitted  the 
energy  information  collection{s)  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13).  The  listing  does  not  include 
collections  of  information  contained  in 
new  or  revised  regulations  which  are  to 
be  submitted  under  section 
3507(d)(1)(A)  of  the  Paperwork 
Reduction  Act,  nor  management  and 
procurement  assistance  requirements 
collected  by  the  Department  of  Energy 
(DOE). 

Each  entry  contains  the  following 
information:  (1)  Collection  number  and 
title;  (2)  summary  of  the  collection  of 
information  (includes  sponsor  (the  I30E 
component)),  current  OMB  document 
number  (if  applicable),  type  of  request 
(new,  revision,  extension,  or 
reinstatement);  response  obligation 
(mandatory,  voluntary,  or  required  to 
obtain  or  retain  benefits);  (3)  a 
description  of  the  need  and  proposed 
use  of  the  information;  (4)  description  of 
the  likely  respondents;  and  (5)  estimate 
of  total  annual  reporting  burden 
(average  hours  per  response  x  proposed 
frequency  of  response  per  year  x 
estimated  number  of  likely 
respondents.) 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  the  time 
allowed  by  this  notice,  you  should 
advise  the  OMB  DOE  Desk  Officer  listed 
below  of  your  intention  to  do  so  as  soon 
as  possible.  The  Desk  Officer  may  be 
telephoned  at  (202)  395-3084.  (Also, 
please  notify  the  EIA  contact  listed 
below.) 

ADDRESSES:  Address  comments  to  the 
Department  of  Energy  Desk  Officer, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  726  Jackson  Place  NW, 
Washington,  D.C.  20503.  (Comments 
should  also  be  addressed  to  the 
Statistics  and  Methods  Group  at  the 
address  below.) 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Jay  Casseiberry, 
Statistics  and  Methods  Group.  (EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy,  Washington,  D.C.  20585.  Mr. 
Casseiberry  mav  be  telephoned  at  (202) 
426-1116.  fax" (202)  426-1081,  or  e- 
mail  at  jcasselb@eia,doe.gov. 
SUPPLEMENTARY  INFORMATION:  The 
energy  information  collection  submitted 
to  OMB  for  review  was: 

1.  EIA-902.  "Annual  Geothermal  Heat 
Pump  Manufacturers  Survey". 

2.  Energy  Information  Administration; 
No  current  OMB  number;  New 
collection;  Mandatory. 

3.  EIA-902  is  designed  to  collect 
information  on  the  emerging  domestic 
geothermal  heat  pump  industry.  The 
economics  of  geothermal  heat  pumps 
have  improved  in  recent  years  and  the 
pumps  are  more  competitive  with 
conventional  heating,  cooling,  and 
water  heating  systems.  Data  collected 
will  be  from  U.S.  geothermal  heat  pump 
manufacturers.  The  data  will  be  used  by 
DOE  ,  the  heat  pump  industry,  and  the 
public.  The  data  will  also  be  published. 

4.  Business  or  other  for-profit. 

5.  160  hours  (4  hours  x  1  response  per 
year  x  40  respondents). 

Statutory  Authority:  Section  3506(c)(2)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13). 

Issued  in  Washington.  D.C,  July  3, 1997. 
Jay  H.  Casseiberry, 

Agency  Clearance  Officer.  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

[FR  Doc.  97-18102  Filed  7-9-97;  8:45  am) 

BIUJNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  ER97-3386-000} 

Arizona  Public  Service  Company; 
Notice  of  Filing 

July  3,  1997. 

Take  notice  that  on  June  3.  1997. 
Arizona  Public  Service  Company 
tendered  for  filing  an  amendment  to  the 
Service  agreements  for  umbrella  type 
Non-Firm  Point-to-Point  and  Short- 
Term  Firm  Transmission  Service  under 
APS'  Open  Access  Transmission  Tariff. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 


Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.215).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  14,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-18038  Filed  7-09-97;  8:45  am) 
BILUNG  COOE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-406-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

July  3,  1997. 

Take  notice  that  on  July  1,  1997,  CNG 
Transmission  Corporation  (CNG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  certain  revised  tariff  sheets  listed  in 
Appendix  A  to  the  filing  and  certain  pro 
forma  tariff  sheets  listed  in  Appendix  B 
to  the  filing.  CNG  proposes  that  the 
Appendix  A  tariff  sheets  become 
effective  August  1,  1997,  and  that  the 
Appendix  B  tariff  sheets  become 
effective  prospectively  upon 
Commission  approval. 

CNG  states  tnat  the  proposed  general 
rate  case  changes  will  increase 
jurisdictional  revenues  by 
approximately  $71.1  million  based  upon 
a  12-month  period  ended  March  31, 
1997,  adjusted  for  changes  that  are 
known  and  measurable  and  that  will 
become  effective  during  the  nine-month 
test  period  ending  December  31,  1997. 
CNG  states  that  the  principal  factors 
supporting  the  adjustment  in  rates  are 
an  increase  in  rate  base  due  to 
additional  plant  investment,  increases 
in  operation  and  maintenance  expenses, 
an  increase  in  the  return  allowance  on 
the  company's  rate  base,  an  increase  in 
the  depreciation  rate  for  the  company's 
computers,  and  increases  in  other  taxes. 

CNG  states  that  its  filing  is  an 
integrated  package  of  tariff  changes, 
service  enhancements,  and  pricing 
mechanisms  that  are  designed  to  better 
serve  CNG's  customers  in  a  competitive 
marketplace. 

CNG  proposes  prospectively  to 
implement  market  based  pricing  on  its 
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system  for  all  services  under  Rate 
Schedules  IT  and  MCS  and  under  a  new 
rate  schedule.  Rate  Schedule  MBA.  CNG 
proposes  to  provide  firm  transportation 
and  storage  service  at  market  based 
prices  under  Rate  Schedule  MBA,  in 
conjunction  with  Rate  Schedules  FT, 
GSS.  GSS-Il.  and  OSS  for  new  contracts 
under  those  rate  schedules  with  a 
primary  term  of  less  than  five  years  (i.e., 
all  new  contracts  for  firm  services  under 
these  rate  schedules  with  a  term  of  less 
than  five  years  and  all  extensions  or 
roll-overs  of  existing  contracts  with  a 
term  of  less  than  five  years).  Thus,  CNG 
states  that  it  does  not  propose  to 
implement  market  based  rates  for  the 
primary  term  of  existing  long-term 
agreements.  CNG  docs  propose  to 
implement  market  based  prices  for  all 
short-term  services  (i.e.,  short-term  firm 
transportation  service,  and  services 
under  Rate  Schedules  IT  and  MCS) 
immediately  upon  Commission 
approval. 

CNG  states  that  copies  of  the  filing 
have  been  served  upon  its  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  rules  and  regulations.  All 
such  motions  or  protests  must  be  filed 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Uis  D.  Caahell, 
Secretary. 

[FR  Doc.  97-18011  Filed  7-9-97;  8:45  ami 
BIUJNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 67-005] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

July  3.  1997. 

Take  notice  that  on  June  30, 1997, 
Columbia  Gas  Transmission  Corporation 


(Columbia)  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
change  effective  August  1, 1997: 

Third  Revised  Sheet  No.  456 

Columbia  states  that  this  filing  is 
being  made  to  comply  with  the  Letter 
Order  of  the  Commission  dated  June  11, 
1997.  in  which  the  Commission  directed 
Columbia  to  file  a  separate  tariff  sheet 
at  least  30  days  prior  to  August  1,  1997, 
to  incorporate  GISB  Standard  4.3.6  by 
reference.  Columbia  is  also  correcting  a 
typographical  error  in  the  listing  of  the 
GISB  Standards  incorporated  by 
reference  in  Sheet  No.  456  to  reflect 
accurately  that  GISB  Standard  4.3.14. 
Version  1.0.  will  be  complied  with.  This 
standard  was  incorrectly  referred  to  as 
"4.3.4". 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
Bled  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell, 
Secretary. 
(FR  Doc.  97-18020  Filed  7-9-97;  8:45  am) 

BILUNQ  CODE  a717-01-«l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 66-006] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Rling 

July  3,  1997. 

Take  notice  that  on  June  30,  1997, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheet,  effective  August  1,  1997: 

First  Revised  Sheet  No.  286 

Columbia  Gulf  states  that  this  filing  is 
being  made  to  comply  with  the  Letter 
Order  of  the  Conunission  dated  June  1 1 , 
1997,  in  which  the  Commission  directed 
Columbia  Gulf  to  file  a  separate  tariff 
sheet  at  least  30  days  prior  to  August  1, 


1997,  to  incorporate  GISB  Standard 
4.3.6  by  reference. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  CasheU, 
Secretary. 

IFK  Doc.  97-18021  Filed  7-9-97;  8:45  am] 
BtLUNQ  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 45-0041 

Crossroads  Pipeline  Company,  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  3,  1997. 

Take  notice  that  on  June  25.  1997, 
Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Tariff  Sheet  No. 
76.1.  Crossroads  asserts  that  this  filing 
is  being  made  to  comply  with  the  letter 
order  of  June  18.  1997,  which  accepted 
Tariff  Sheet  No.  76.1  for  filing  and 
directed  that  it  be  refiled  at  least  30  days 
before  the  August  1,  1997  effective  date. 
Crossroads  states  that  the  purpose  of 
its  filing  is  to  reflect  changes  to  its  tariff 
to  implement  as  of  August  1,  1997  the 
Internet  Web  Standards  approved  by  the 
Gas  Industry  Standards  Board  and 
incorporated  into  the  Commission's 
regulations. 

Crossroads  states  further  that  copies 
of  the  filing  were  served  on  its  current 
firm  and  interruptible  customers  and 
interested  state  commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  the 
Commission's  Rules  and  Regulations  18 
CFR  385.211.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken  in  this  proceeding,  but  will  not 
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serve  to  make  protestants  parties  to  the 

proceeding.  Copies  of  Crossroads'  filing 

are  on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Lois  D.  CasheU, 

Secretary. 

[FR  Doc.  97-18022  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT97-29-001] 

Distrigas  of  Massachusetts 
Corporation;  Notice  of  Compliance 
Filing 

July  3.  1997. 

"Take  notice  that  on  June  30.  1997. 
Distrigas  of  Massachusetts  Corporation 
(DOMAC)  tendered  for  filing,  in 
accordance  with  the  letter  order  issued 
in  this  proceeding  on  June  19.  1997.  a 
compliance  sheet  to  its  FERC  Gas  Tariff. 
First  Revised  Volume  No.  1. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Lois  D.  CasheU. 
Secretary. 

|FR  Doc.  97-18036  Filed  7-9-97;  8:45  am) 
BILUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3190-000] 

Florida  Keys  Electric  Cooperative 
Association,  Inc.;  Notice  of  Filing 

July  3,  1997. 

Take  notice  that  on  June  26,  1997. 
Florida  Keys  Electric  Cooperative 
Association,  Inc.  tendered  for  filing  a 
letter  requesting  to  withdraw  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  3855.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
16.  1997.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  CasheU, 
Secretary. 

[FR  Doc.  97-18044  Filed  7-9-97;  8:45  am] 
BILUNG  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP97-1 04-004] 

Kentucky  West  Virginia  Gas  Company 
L.L.C.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

July  3.  1997. 

Take  notice  that  on  June  30,  1997, 
Kentucky  West  Virginia  Gas  Company, 
L.L.C.  (Kentucky  West)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1.  the 
following  revised  tariff  sheets  to  become 
effective  August  1,  1997: 

Second  Revised  Sheet  No.  164 
Second  Revised  Sheet  No.  165 

Kentucky  West  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  June  25.  1997  in  the 
captioned  docket,  and  to  implement  the 
Internet  Web  Page  standards  which 
were  adopted  in  Order  No.  587-C. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Lois  D.  Cashell. 

Secretary 

[FR  Doc.  97-18024  Filed  7-9-97;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER«7-^05a-000] 

Keystone  Energy  Services,  Inc.;  Notice 
of  Issuance  of  Order 

July  7,  1997. 

Keystone  Energy  Services.  Inc. 
(Keystone)  submitted  for  filing  with  the 
Commission  a  rate  schedule  under 
which  Keystone  will  engage  in 
wholesale  electric  power  and  energ\' 
transactions  as  a  marketer.  Keystone 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Keystone  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Keystone. 

On  June  26.  1997,  pursuant  to 
delegated  authority,  the  Director. 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Keystone  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period,  Keystone  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person;  provided 
that  such  issuance  or  assumption  is  for 
some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Keystone's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
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or  protests,  as  set  forth  above,  is  July  28. 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch,  888  First 
Street,  N.E..  Washington,  D.C.  20426. 
Uis  D.  Cashell, 
Secretary 

[FR  Doc.  97-18094  Filed  7-9-97;  8:45  am] 
BUJJNS  cooe  (7ir-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP96-320-016] 

Koch  Qataway  PJpeltne  Company; 
Notice  of  Proposed  Changes  in  FERC 

Gas  Tariff 

July  3. 1997. 

Take  notice  that  on  June  30, 1997, 
Koch  Gateway  Pipeline  Company 
(Koch)  tendered  for  filing  as  part  of  this 
FERC  Gas  Tariff.  Fifth  Revised  Volume 
No.  1.  the  following  revised  tariff  sheet, 
to  be  effective  July  1.  1997: 

Eleventh  Revised  Sheet  No.  29 

Koch  states  that  the  proposed  changes 
to  this  tariff  sheet  reflects  the  removal 
of  three  recently  expired  negotiated  rate 
agreements. 

Koch  also  states  that  this  filing  has 
been  served  upon  all  parties  on  the 
official  service  list  compiled  by  the 
Secretary  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  EXZ 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  97-18028  Filed  7-9-96;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  ER97-2763-000] 

Logan  Generating  Company.  LP.; 
Notice  of  Filing 

July  3,  1997. 

Take  notice  that  on  June  18,  1997, 
Logan  Generating  Company,  L.P. 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
16.  1997.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  pwrson  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-18045  Filed  7-9-97;  8:45  am) 

BILUNG  COOE  S717-01-II 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-69-005] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

July  3,  1997. 

Take  notice  that  on  June  26,  1997, 
Midwestern  Gas  Transmission  Company 
(Midwestern),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
Junel,  1997: 

Sub  Original  Sheet  No.  233 
Sub  Original  Sheet  No.  243 

Midwestern  states  that  the  revised 
tariff  sheets  set  forth  the  revisions  to 
Midwestem's  pro  forma  Electronic  Data 
Interchange  Trading  Partner  Agreement 
as  required  by  the  Commission's  June 
16,  1997  Order  on  Compliance  Filing  in 
the  above-referenced  dockets  (June  16 
Order).  Midwestern  Gas  Transmission 
Company,  79  FERC  1 61,350  (1997).  hi 


accordance  with  the  June  16  Order, 
Midwestern  requests  that  these  tariff 
sheets  be  deemed  effective  June  1,  1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-18026  Filed  7-9-97;  8:45  am] 
BILUNG  CODE  671S-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TIW7-1»-1 6-000) 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

July  3,  1997. 

Take  notice  that  on  June  30,  1997, 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Twenty-Fourth  Revised 
Sheet  No.  5A.  with  a  proposed  effective 
date  of  July  1,1997. 

National  states  that  pursuant  to 
Article  I,  Section  4,  of  the  approved 
settlement  at  Docket  Nos.  RP94-367- 
000,  et  al.,  National  is  required  to 
redetermine  quarterly  the  Amortization 
Surcharge  to  reflect  revisions  in  the 
Plant  to  be  Amortized,  interest  and 
associated  taxes,  and  a  change  in  the 
determinants.  The  recalculation 
produced  am  Amortization  Surcharge  of 
12.87  cents  per  dth. 
*  Under  Article  II,  Section  2,  of  the 
approved  settlement.  National  is 
required  to  recalculate  the  maximum 
Interruptible  Gathering  (IG)  rate 
monthly  and  to  charge  that  rate  on  the 
first  day  of  the  following  month  if  the 
result  is  an  IG  rate  more  than  2  cents 
above  or  below  the  IG  rate  as  calculated 
under  Section  1  of  Article  II.  The 
recalculation  produced  an  IG  Rate  of  9 
cents  per  dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
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First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211  or 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
or  385.214).  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell. 
Secretary. 

(FR  Doc.  97-18010  Filed  7-9-97;  8:45  am) 
BILUNG  CODE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-402-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  3.  1997. 

Take  notice  that  on  June  30,  1997, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  the  tariff  sheets 
listed  on  Appendix  A  to  the  filing,  to  be 
effective  July  30.  1997. 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  submit  tariff  sheets 
reflecting  National  Fuel's  replacement 
of  its  Electronic  Bulletin  Board  (EBB) 
with  its  Internet  Web  Site  (required  by 
Order  No.  587-C).  The  instant  filing  ' 
includes  new  GT&C  Section  9.  entitled 
Web  Site,  replacing  current  GT&C 
Section  9.  entiUed  Electronic  Bulletin 
Board.  It  is  further  indicated  that  the 
filing  replaces  references  to  National 
Fuel's  EBB  with  references  to  its  Web 
Site. 

National  Fuel  states  that  it  is  serving 
copies  of  this  filing  with  its  firm 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell, 
Secretary. 
IFR  Doc.  97-18015  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3042-000] 

Nevada  Power  Company;  Notice  of 
Filing 

July  3,  1997. 

Take  notice  that  on  June  16,  1997, 
Nevada  Power  Company  (Nevada 
Power)  tendered  for  filing  a  proposed 
revised  price  sheet  to  the  Purchased 
Power  Agreement  Between  the  Colorado 
River  Commission  (CRC)  and  Nevada 
Power  Company  (Exhibit  A)  having  a 
proposed  effective  date  of  June  1,  1997. 
The  signed  contract  was  not  included  in 
that  filing.  The  purpose  of  this  filing  is 
to  include  the  signed  contract. 

Exhibit  A  provides  for  an  increase  in 
rates  to  the  CRC  and  an  increase  in  the 
maximum  on-peak  firm  capacity  take  for 
the  period  June  1,  1997  to  May  31,  1998. 

Copies  of  this  filing  have  been  served 
on  the  CRC  and  the  Nevada  Public 
Service  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  15,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  0.  Cashell, 
Secretary. 
[FR  Doc.  97-18041  Filed  7-9-97;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-609-000] 

Northern  Natural  Gas  Company;  Notice 
of  Application 

July  3.  1997. 

Take  notice  that  on  June  27,  1997. 
Northern  Natural  Gas  Company 
(Northern).  1111  South  103rd  Street, 
Omaha,  Nebraska  68124.  filed  in  Docket 
No.  CP  No.  CP97-609-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon,  by 
sale  to  Western  Gas  Resources.  Inc. 
(WGR),  certain  compression  and  treating 
facilities,  with  appurtenances,  located 
in  Pecos  County,  Texas  (Mitchell 
facilities),  and  the  services  rendered 
thereby.  In  addition.  Northern  requests 
permission  and  approval  to  abandon,  by 
removal,  units  #5  and  #6  at  the  Mitchell 
plant  yard,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection.  » 

Northern  states  that  the  Mitchell 
compressor  station  consists  of  6 
compressor  units  totaling  9,512 
horsepower.  Northern  proposes  to 
abandon,  by  sale  to  WGR,  compressor 
units  #1-4  totaling  5,062  horsepower     - 
and  treating  facilities,  with 
appurtenances.  Northern  states  that 
such  facilities  will  be  conveyed  to  WGR 
for  $2,928,895.  In  addition.  Northern 
proposes  to  abandon,  by  removal, 
compressor  units  #5  and  6  totaling  4,450 
horsepower. 

Northern  states  that  WGR  currently 
owns  gathering  facilities  connected  to 
the  Mitchell  facilities.  Northern  further 
states  that  the  Mitchell  facilities,  if 
owned  and  operated  by  WGR,  would 
provide  an  opportimity  for  WGR  to 
more  efficiently  control  its  gathering 
operations  in  the  area.  In  addition, 
Northern  states  that  WGR  intends  to  file 
a  petition  for  declaratory  order  seeking 
a  determination  that  the  subject 
Mitchell  facilities,  once  conveyed  to 
WGR,  are  gathering  facilities  exempt 
from  the  Commission's  jurisdiction 
under  NGA  section  1(b). 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  24, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC.  20426.  a  motion  to  intervene  or 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.21 1)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
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157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  hirther  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 

given. 

Under  the  procedure  herein  provide 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Northern  to  appear  or 
be  represented  at  the  hearing. 
Lois  D.  CMbell. 
Secr^ary 
(FR  Doc.  97-18047  Filed  7-»-97;  8:45  am] 

BILUMQ  COOC  S717-01-M 


determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceedings. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Cashell. 

Secretary. 

[FR  Doc.  97-18039  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  6717-01-»l 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  ER97-3346-000) 

Pennsylvania  Power  &  Light  Company; 
Notice  of  Filing 

July  3.  1997. 

Take  notice  that  on  June  2,  1997, 
Pennsylvania  Power  &  Light  Company 
(PP&L)  tendered  for  filing  copies  of  its 
fully  executed  Service  Agreement 
between  PP&L  and  Federal  Energy  Sales 

Inc. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy-  Regulatory  Commission.  888 
First  Street  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  14,  1997.  Protests  will  be 
considered  by  the  Commission  in 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3463-000] 

PJM  Interconnection  Association; 
Notice  of  Filing 

July  3, 1997. 

Take  notice  that  on  June  27,  1997.  the 
Pennsylvania-New  Jersey-Maryland 
(PJM)  Interconnection.  L.L.C..  tendered 
for  filing  tariff  sheets  to  modify  certain 
limited  aspects  of  its  currently  effective 
open  access  transmission  tariff  in  order 
to  eliminate  the  provisions  allowing  for 
the  redispatch  of  generating  resources 
for  non-firm  transmission  service. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington.  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  16, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  available  for 

inspection. 

Lois  D.  CaaheU. 

Secretary. 

[FR  Doc.  97-18037  Filed  7-9-97;  8:45  am] 

BILLING  CODE  671T-»1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  MT97-a-000] 

Sabine  Pipe  Line  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  3,  1997. 

Take  notice  that  on  June  27,  1997, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  revised  tariff  sheet 
proposed  to  be  effective  August  1,  1997: 

Fourth  Revised  Sheet  No.  289 

Sabine  states  that  the  revised  tariff 
sheet  reflects  a  change  in  operating 
personnel  shared  by  Sabine  and  its 
affiliated  marketing  company. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conmiission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  0.  Cashell, 
Secretary- 
[FR  Doc.  97-18034  Filed  7-9-97;  8:45  am) 

BILLING  CODE  eTlT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 38-004] 

Shell  Gas  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  3. 1997. 

Take  notice  that  on  June  26.  1997. 
Shell  Gas  Pipeline  Company  (SGPC) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  1.  the 
tariff  sheets  set  forth  on  Appendix  B  to 
the  filing  in  compliance  with  the 
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Commission's  Order  No.  587-C  to 
become  effective  August  1  and 
November  1,  1997. 

SGPC  states  the  purpose  of  the  filing 
is  to  comply  with  the  letter  order  issued 
on  June  12,  1997,  in  Docket  No.  RP97- 
138-003,  whereby  SGPC  was  directed  to 
file  actual  tariff  sheets  at  least  30  days 
prior  to  the  proposed  effective  dates  of 
August  1  and  November  1,  1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  0.  Cashell. 
Secretary. 
[FR  Doc.  97-18023  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-403-000] 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Revised  Tariff  Sheets 

July  3,  1997. 

■Take  notice  that  on  June  30,  1997. 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
with  the  proposed  effective  date  of  July 
1,  1997: 

Tariff  Sheets  Applicable  to  Contesting 
Parties 

Twenty  Eighth  Revised  Sheet  No.  14 
Forty  Ninth  Revised  Sheet  No.  15 
Twenty  Eighth  Revised  Sheet  No.  16 
Forth  Ninth  Revised  Sheet  No.  17 
Twenty  Seventh  Revised  Sheet  No.  18 

Tariff  Sheets  Applicable  to  Settling  Parties 

Fifteenth  Revised  Sheet  No.  14a 
Twenty  First  Revised  Sheet  No.  15a 
Fifteenth  Revised  Sheet  No.  16a 
Twenty  First  Revised  Sheet  No.  1 7a 

Southern  submits  the  revised  tariff 
sheets  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1 ,  to  reflect  a 
change  in  its  FT/FT-NN  GSR  Surcharge, 
due  to  an  increase  in  FERC  interest  rate 
effective  July  1,  1997. 


Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  All  such  motions  or  protests 
must  be  filed  in  accordance  with 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  Southern's  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-18014  Filed  7-9-97;  8:45  am] 
BILLING  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-376-001] 

Southern  Natural  Gas  Company; 
Notice  of  GSR  Revised  Tariff  Sheets 

July  3,  1997. 

Take  notice  that  on  June  30,  1997, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheet 
with  the  proposed  effective  date  of  June 
1,  1997: 

Substitute  Thirty  Second  Revised  Sheet  No. 
29 

Southern  submits  the  revised  tariff 
sheet  to  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1,  to  correct  a 
typographical  error  in  Thirty  Second 
Revised  Sheet  No.  29. 

Southern  states  that  copies  of  the 
filing  were  served  upon  all  parties  listed 
on  the  official  service  list  compiled  by 
the  Secretary  in  these  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
"with  Section  154.210  of  the 
Commission's  Regidations.  Protests  will 


be  considered  by  the  Commission  in 

determining  the  appropriate  action  to  be 

taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  Southern's  filing  are  on  file 

with  the  Commission  and  are  available 

for  public  inspection. 

Lois  D.  CashelL 

Secretary. 

[FR  Doc.  97-18016  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


pocket  No.  GTg7-64-000] 

Southern  Natural  Gas  Company; 
Notice  of  Refund  Report 

July  3,  1997. 

Take  notice  that  on  June  30,  1997 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Refund  Report 
reflecting  its  refund  of  certain  amounts 
to  its  eligible  firm  shippers.  These 
amounts  represent  a  follow-through  of 
refunds  received  from  the  Gas  Research 
Institute  (GRl).  The  report  states  that 
Southern  refunded  $1,969,721  to  its 
eligible  shippers  on  June  18,  1997. 
which  represents  the  amount  received 
from  GR]  as  required  by  the 
Commission's  Order  dated  February  22, 
1995. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
motions  or  protests  should  t»e  filed  on 
or  before  July  11.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  Southern's  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-18035  Filed  7-9-97;  8:45  am] 

BILUNG  COOE  671 7-01 -M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 77-004] 

Steuben  Gas  Storage  Company;  Notice 
of  Compliance  Filing 

July  3. 1997. 

Take  notice  that  on  June  30.  1997 
Steuben  Gas  Storage  Company  (Steuben) 
tendered  for  fding  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1, 
Second  Revised  Sheet  No.  154,  to  be 
effective  August  1.  1997. 

Steuben  states  that  the  attached  tariff 
sheet  is  being  filed  in  compliance  with 
the  Commission's  Order  at  Docket  No. 
RP97-1 77-002  issued  on  June  25, 1997. 
Steuben  states  that  the  filing  removes 
the  GISB  standards  related  to  the 
Electronic  Delivery  Mechanisms  and 
Electronic  Data  Interchange.  Steuben 
was  granted  an  extension  of  time  to 
comply  with  these  standards. 

Steuben  states  that  copies  of  the  filing 
were  served  upon  the  company's 
jurisdictional  customers. 

Any  person  desiring  protest  said  filing 
should  file  a  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
Rrst  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Conmiission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretan,'. 
IFR  Doc.  97-18019  Filed  7-9-97;  8:45  ami 

BILUNG  COOE  <717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-404-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

July  3.  1997. 

Take  notice  that  on  June  30, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 


filing  to  become  part  of  its  FERC  Gas 
Tariff.  Third  Revised  Volume  No.  1, 
Seventeenth  Revised  Sheet  No.  60.  The 
proposed  effective  date  of  such  tariff 
sheet  is  August  1.  1997. 

Transco  states  that  the  instant  filing  is 
submitted  pursuant  to  Section  39  of  the 
General  Terms  and  Conditions  of 
Transco's  FERC  Gas  Tariff  which 
provides  that  Transco  will  file  to  adjust 
its  Great  Plains  Volumetric  Surcharge 
(GPS)  30  days  prior  to  each  GPS  Annual 
Period  beginning  August  1.  The  GPS 
Surcharge  is  designed  to  recover:  (i)  The 
cost  of  gas  purchased  from  Great  Plains 
Gasification  Associates  (or  its  successor) 
which  exceeds  the  Spot  Index  (as 
defined  in  Section  39  of  the  Gefaeral 
Terms),  and  (ii)  the  related  cost  of 
transporting  such  gas. 

Transco  states  that  the  revised  GPS^ 
Surcharge  included  therein  consists  of 
two  components — the  Current  GPS 
Surcharge  calculated  for  the  period 
August  1,  1997  through  July  31.  1998 
plus  the  Great  Plains  Deferred  Account 
Surcharge  (Deferred  Surcharge).  The 
determination  of  the  Deferred  Surcharge 
is  based  on  the  balance  in  the  current 
GPS  subaccount  plus  accumulated 
interest  at  April  30. 1997. 

Transco  further  states  that  included  in 
Appendix  B  attached  to  the  filing  are 
workpapers  supporting  the  calculation 
of  the  revised  GPS  Surcharge  of  $0.0010 
per  dt  reflected  on  the  tariff  sheet 
included  therein. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to 
customers,  State  Commissions  and  other 
interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  Washington,  D.C.  20426,  in 
accordance  with  Sections  835.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  97-18013  FUed  7-»-97;  8:45  am) 

BILUNO  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-6-007] 

Trunkline  Gas  Company;  Notice  of 
Compliance  Filing 

July  3,  1997. 

Take  notice  that  on  June  26.  1997, 
Trunkline  Gas  Company  (Trunkline) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
August  1,  1997: 
Ninth  Revised  Sheet  No.  157  Original  Sheet 

No.  157A 
First  Revised  Sheet  No.  186 
Third  Revised  Sheet  No.  198 
First  Revised  Sheet  No.  242A 

Trunkline  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  dated  June 
11.  1997  to  incorporate  into  its  Tariff 
Standard  4.3.6  promulgated  by  the  Gas 
Industry  Standards  Board  and  adopted 
by  the  Commission  in  Order  No.  587- 
C  in  Docket  No.  RM96-1-004. 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 

Trunklin  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil, 
Secretary. 

(FR  Doc.  97-18027  Filed  7-9-97;  8:45  ami 
BtLUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3306-000] 

UTIL  Power  Marketing,  Inc.;  Notice  of 
Filing 

July  3,1997. 

Take  notice  that  on  June  5,1997,  UTIL 
Power  Marketing.  Inc.  (UTIL),  tendered 
for  filing  an  application  for  authority  to 
charge  market-based  rates  and  for 
certain  waivers  and  blanket  approvals. 

Any  person  desiring  to  be  heard  or 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  14.  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary: 

(FR  Doc.  97-18042  Filed  7-9-97;  8:45  am) 
BtLUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-^1 25-000] 
UtiliCorp  United  Inc.;  Notice  of  Filing 

July  3.  1997. 

Take  notice  that  on  June  18,  1997, 
UtiliCorp  United  Inc.  tendered  for  filing 
an  amendment  in  the  above  referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C, 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
16.  1997.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
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Any  person  wishing  to  become  a  party 

must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection. 

Lois  D.  Casheil, 

Secretary'- 

(FR  Doc.  97-18040  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-321 7-000] 
UtiliCorp  United  Inc.;  Notice  of  Filing 

July  3,  1997. 

Take  notice  that  on  June  25.  1997, 
UtiliCorp  United  Inc.  supplemented  its 
filing  in  the  above-captioned  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulator\'  Commission.  888 
First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
16,  1997.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  97-18043  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-227S-000] 

Virginia  Electric  and  Power  Company; 
Notice  of  Filing 

July  3,  1997. 

Take  notice  that  on  June  23.  1997, 
Virginia  Electric  and  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protect  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  N.E.,  Washington.  D.C. 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  14,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil. 
Secretary. 

(FR  Doc.  97-18046  Filed  7-9-97;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2592-000] 

Watts  Works,  L.L.C.;  Notice  of 
Issuance  of  Order 

July  7,  1997. 

Watts  Works,  L.L.C  (Watts  Works) 
submitted  for  filing  with  the 
Commission  a  rate  schedule  under 
which  Watt  Worlds  will  engage  in 
wholesale  electric  power  and  energy 
transactions  as  marketer.  Watt  Works 
also  requested  waiver  of  various 
Commission  regulations.  In  particular. 
Watt  Works  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  hitures 
issuance  of  securities  and  assumptions 
of  liability  by  Watt  Works. 

On  June  24,  1997.  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Applications,  Office  of 
Electric  Power  Regulation,  granted 
requests  for  blanket  approval  under  Part 
34,  subject  to  the  following: 

Within  thirty  days  of  the  date  of  the 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  blanket  approval  of 
issuance  of  securities  or  assumptions  of 
liability  by  Watt  Works  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.  Washington,  D.C. 
20426,  in  accordance  with  RuJes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  for  hearing  within 
this  period.  Watt  Works  is  authorized  to 
issue  securities  and  assume  obligations 
or  liabilities  as  a  guarantor,  endorser, 
surety,  or  otherwise  in  respect  of  any 
security  of  another  person:  provided 
that  such  issuance  or  assumption  is  for 
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some  lawful  object  within  the  corporate 
purposes  of  the  applicant,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Watt  Works'  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protest,  as  set  forth  above,  is  July  24, 
1997.  Copies  of  the  full  text  of  the  order 
are  available  from  the  Commission's 
Public  Reference  Branch.  888  First 
Street.  N.E.  Washington.  D.C.  20426. 
Lois  D.  Casheil, 
Secretary. 
|FR  Doc.  97-18095  Filed  7-9-97;  8:45  am) 

BILUMG  COO€  7«1 7-01-41 


Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  July  11,  1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubic 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  97-18012  Filed  7-9-97;  8:45  ami 

BILUNG  CODE  SMT-Ot-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-406-000] 

Williams  Natural  Gas  Company;  Notice 
of  Refund  Report 

July  3.  1997. 

Take  notice  that  on  June  30,  1997, 
Williams  Natural  Gas  Company  (WNG) 
tendered  for  filing  a  report  of  refunds 
made  to  customers  on  June  30,  1997. 

WNG  states  that  pursuant  to  Article 
14.1  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1 ,  it  is  refunding  to 
customers  the  balance  in  its  Account 
No.  191  as  of  June  30,  1997.  Article  14.1 
states  that  WNG  will  refund,  with 
interest,  any  amounts  WNG  receives 
which  would  be  credited  to  WNG's 
unrecovered  purcha.sed  gas  cost 
account,  applicable  to  periods  prior  to 
the  effective  date  of  Article  14. 1,  but 
which  are  recorded  after  such  effective 
date.  The  amounts  refunded  are  to  be 
allocated  to  all  customers  under  rate 
schedules  F,  PR(A).  PR(B),  and  P  based 
on  each  customer's  purchases  during 
the  twelve-month  period  ending 
September  30.  1993.  WNG  states  that  it 
is  refunding  585,420.64,  which  includes 
interest  through  June  30,  1997. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Sections 
385.214  and  385.211  of  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-62-005] 

Wyoming  Interstate  Company;  Notice 
of  Tariff  Compliance  Filing 

July  3, 1997. 

Take  notice  that  on  June  30.  1997, 
Wyoming  Interstate  Company  (WIC), 
tendered  for  filing  to  become  part  of  its 
FERC  gas  Tariff,  Second  Revised 
Volume  No.  2  tariff.  First  Revised  Sheet 
No.  363,  First  Revised  Sheet  No.  36C, 
Fourth  Revised  Sheet  No.  82,  and 
Original  Sheet  No.  82A  to  be  effective 
August  1,  1997. 

WIC  states  the  tariff  sheets  are  filed  in 
compliance  with  Order  No.  587-C,  and 
the  order  issued  June  13, 1997  in  Docket 
No.  RP97-62-003.  as  well  as  Section 
154.203  of  the  Conunission's 
regulations. 

Any  person  desiring  to  protest  this 
filing  should  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N.E..  Washington,  DC  20426,  in 
accordance  with  Section  385.211  of  the 
Commission's  Regulations.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Lois  D.  Casheil, 
Secretary. 
[FR  Doc.  97-18025  Filed  7-9-97;  8:45  ami 

aiUJNQ  CODE  C717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3334-000,  et  al.] 

Arizona  Public  Service  Company,  et 
al.,  Electric  Rate  and  Corporate 
Regulation  Filings 

July  2, 1997 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Arizona  Public  Service  Company 

[Docket  No.  ER97-3334-OO0J 

Take  notice  that  on  June  16,  1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  Service  Agreement  to 
provide  Non-Firm  Point-to-Point 
Transmission  Service  under  APS"  Open 
Access  Transmission  Tariff  with  PECO 
Energy  Company— Power  Team  (PECO). 

A  copy  of  this  filing  has  been  served 
on  PECO  and  the  Arizona  Corporation 
Commission. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER97-3335-OOOI 

Take  notice  that  on  June  16,  1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2,  a  service 
agreement  for  Maine  Public  Service 
Company  to  purchase  electric  capacity 
emd  energy  pursuant  to  the  negotiated 
rates,  terms,  and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
Maine  Public  Service  Company. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  Consolidated  Edison  Company  of 
New  York,  Inc. 

IDocket  No.  ER97-3336-000] 

Take  notice  that  on  June  16, 1997, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  tendered  for 
filing,  pursuant  to  its  FERC  Electric 
Tariff  Rate  Schedule  No.  2,  a  service 
agreement  for  EnerZ  Corporation  to 
purchase  electric  capacity  and  energy 
pursuant  to  the  negotiated  rates,  terms, 
and  conditions. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
EnerZ  Corporation. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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4.  Orange  and  Rockland  Utilities,  Inc. 

IDocket  No.  ER9 7-3 3 3 7-000) 

Take  notice  that  on  June  16,  1997, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland),  tendered  for 
filing  an  umbrella  Service  Agreement 
under  which  Orange  and  Rockland  may 
make  wholesale  power  sales  at  market- 
based  rates  to  USGen  Power  Services, 
L.P.  pursuant  to  Orange  and  Rockland's 
FERC  Electric  Tariff,  Original  Volume 
No.  4.  Orange  and  Rockland  plans  to 
make  these  sales  as  part  of  a  marketing 
initiative  with  U.S.  Generating 
Company  in  the  Northeast. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  PECO  Energy  Company 

[Docket  No.  ER97-3338-O001 

Take  notice  that  on  June  16, 1997, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  June  10.  1997 
with  EnerZ  Corporation  (ENERZ)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  ENERZ  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
June  10,  1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  ENERZ  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Ohio  Edison  Company  and 
Pennsylvania  Power  Company 

IDocket  No.  ER9 7-3 3 3 9-000] 

Take  notice  that  on  June  16,  1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  with  The  Detroit 
Edison  Company  under  Ohio  Edison's 
Power  Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Ohio  Edison  Company  and 

.  Pennsylvania  Power  Company 

IDocket  No.  ER97-3340-000| 

Take  notice  that  on  June  16,  1997, 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  with 
NorAm  Energy  Services,  Inc.  and  Ohio 
Edison  Company  pursuant  to  Ohio 
Edison's  Open  Access  Tariff.  This 


Service  Agreement  will  enable  the 
parties  to  obtain  Non-Firm  Point-to- 
Point  Transmission  Service  in 
accordance  with  the  terms  of  the  Tariff. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  East  Texas  Electric  Cooperative,  Inc. 

[Docket  No.  ER9 7-3 34 1-000] 

Take  notice  that  on  June  16,  1997. 
East  Texas  Electric  Cooperative,  Inc. 
(ETEC),  tendered  for  filing  proposed 
changes  in  its  Rate  Schedule  ETEC-1. 
The  proposed  changes  amend  Rate 
Schedule  ETEC-1  by  (1)  revising  the 
Pool  Commitment  Equalization 
Adjustment  (PCEA)  to  reflect  additional 
power  assigned  to  ETEC  by  its  members, 
and  (ii)  adopting  a  Demand  Charge  to 
replace  the  existing  Customer  Charge. 

Copies  of  the  filing  were  served  on  the 
public  utility's  customers,  and  the 
Public  Utility  Commission  of  Texas. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Wisconsin  Public  Service 
Corporation 

IDocket  No.  ER97-3342-000] 

Take  notice  that  on  June  16,  1997, 
Wisconsin  Public  Service  Corporation 
(WPSC),  tendered  for  filing  an  executed 
Transmission  Service  Agreement 
between  WPSC  and  Upper  Peninsula 
Power  Company,  The  Agreement 
provides  for  transmission  service  under 
the  Open  Access  Transmission  Service 
Tariff,  FERC  Original  Volume  No.  11. 

Comment  date:  July  16.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  The  Dayton  Power  and  Light  Co. 

[Docket  No.  ER97-3343-OO0] 

Tak^  notice  that  on  June  16,  1997,  The 
Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  Sonat  Power  Marketing  L.P. 
and  New  York  State  Electric  &  Gas 
Corporation  as  customers  under  the 
terms  of  Dayton's  Open  Access 
Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly, 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
the  parties,  and  the  Public  Utilities 
Commission  of  Ohio. 

Comment  date:  July  16,  1997.  in 
accordance  ff^th  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Public  Service  Company  of  New 
Mexico 

IDocket  No.  ER97-3344-OO0] 

Take  notice  that  on  June  17,  1997. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  executed 
service  agreements  for  service  under  the 
terms  of  PNM's  Open  Access 
Transmission  Tariff  with  the  following 
customers:  Idaho  Power  Company. 
Noram  Energy  Services.  Inc..  and  Valero 
Power  Services  Company.  PNM's  filing 
also  is  available  for  public  inspection  at 
its  offices  in  Albuquerque,  New  Mexico. 

Comment  date:  July  16,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Cinergy  Services,  Inc. 

IDocket  No,  ER97-3345-0001 

Take  notice  that  on  June  17,  1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tarifil 
entered  into  between  Cinergy  and 
Delmarva  Power  and  Light  Company 
(Delman'a). 

Cinergy  and  Delmarva  are  requesting 
an  effective  date  of  June  16.  1997. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Cinergy  Services,  Inc. 

IDocket  No.  ER97-3347-000] 

Take  notice  that  on  June  17.  1997, 
Cinergy  Services,  Inc.  (Cinergy). 
tendered  for  filing  a  service  agreement 
under  Cinergy's  Open  Access 
Transmission  Service  Tariff  (the  Tariff) 
entered  into  between  Cinergy  and 
Cinergy  Services,  Inc.  (Cinergy). 

Cinergy  and  Cinergy  are  requesting  an 
effective  date  of  June  16.  1997. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Ohio  Eldison  Company  and 
Pennsylvania  Power  Company 

[Docket  No.  ER97-3348-O00] 

Take  notice  that  on  June  17,  1997. 
Ohio  Edison  Company  tendered  for 
filing  on  behalf  of  itself  and 
Pennsylvania  Power  Company,  a 
Service  Agreement  and  Amendment 
with  Northern  Indiana  Public  Service 
Company  under  Ohio  Edison's  Power 
Sales  Tariff.  This  filing  is  made 
pursuant  to  Section  205  of  the  Federal 
Power  Act. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 
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15.  Pennsylvania  Power  &  Light  Co. 

[Docket  No.  ER97-3349-O0OI 

Take  notice  that  on  June  17.  1997. 
Pennsylvania  Power  &  Light  Company 
(PP&L),  filed  a  Service  Agreement  dated 
June  11,  1997  with  Consumers  Power 
Company  dba  Consumers  Energy 
Company  (Consumers)  and  The  Detroit 
Edison  Company  (which  with 
Consumers  shall  be  referred  to 
collectively  as  The  Michigan  Companies 
or  Buyer)  under  PP&L's  FERC  Electric 
Tariff,  Original  Volume  No.  1.  The 
Service  Agreement  adds  The  Michigan 
Companies  as  an  eligible  customer 
under  the  Tariff. 

PP&L  requests  an  effective  date  of 
June  17,  1997,  for  the  Service 
Agreement. 

PP&L  states  that  copies  of  this  filing 
have  been  supplied  to  The  Michigan 
Companies  and  to  the  Peimsylvania 
Public  Utility  Commission. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  PECO  Energy  Company 

[Docket  No.  ER97-3350-OOOI 

Take  notice  that  on  June  16.  1997, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  June  2,  1997 
with  North  American  Energy 
Conservation.  Inc.  (NAEC)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  NAEC  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
June  2,  1997,  for  the  Service  Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  NAEC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southwestern  Public  Service 
Company 

[Docket  No.  ER97-3351-OOOI 

Take  notice  that  on  June  17,  1997, 
Southwestern  Public  Service  Company 
(Southwestern)  submitted  an  executed 
service  agreement  under  its  open  access 
transmission  tariff  with  NPE  Energy  Inc. 
The  service  agreement  is  for  lunbrella 
non-firm  point-to-point  transmission 
service. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Southwestern  Public  Service 
Company 

(Docket  No.  ER97-3352-OOOJ 

Take  notice  that  on  June  17, 1997, 
Southwestern  Public  Service  Company 


(Southwestern)  submitted  an  executed 
service  agreement  under  its  open  access 
transmission  tariff  with  CMS  Marketing, 
Services  and  Trading  Company.  The 
service  agreement  is  for  umbrella  non- 
firm  point-to-point  transmission  service. 

Comment  date;  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Houston  Lighting  &  Power  Company 

(Docket  No.  ER9 7-3 3 5 3-000] 

Take  notice  that  on  June  17. 1997. 
Houston  Lighting  &  Power  Company 
(HL&P).  tendered  for  filing  an  executed 
transmission  service  agreement  (TSA) 
with  PECO  Energy  Company— Power 
Team  (PECO)  for  Non-Finn 
Transmission  Service  under  HL&P's 
FERC  Electric  Tariff.  Second  Revised 
Volume  No.  1,  for  Transmission  Service 
To,  From  and  Over  Certain  HVDC 
Interconnections.  HL&P  has  requested 
an  effective  date  of  June  17,  1997. 

Copies  of  the  filing  were  served  on 
PECO  and  the  Public  Utility 
Commission  of  Texas. 

Comment  date:  July  16, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  MidAmerican  Energy  Company 

(Docket  No.  ER97-3354-0O01 

Take  notice  that  on  June  17, 1997, 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Moines,  Iowa  50303  submitted  for  filing 
with  the  Commission  a  Service 
Agreement  dated  May  1,  1997  with 
NIPSCO  Energy  Services,  Inc.  (NESI) 
entered  into  pursuant  to  MidAmerican's 
Rate  Schedule  for  Power  Sales,  FERC 
Electric  Tariff,  Original  Volume  No.  5 
(Tariffl. 

MidAmerican  requests  an  effective 
date  of  May  19,  1997  for  this  Agreement, 
and  accordingly  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  NESI,  the  Iowa  Utilities  Board, 
the  Illinois  Commerce  Commission  and 
the  South  Dakota  Public  Utilities 
Commission. 

Comment  date:  July  16.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Duke  Power  Company 

[Docket  No.  ER9 7-3 3 5 5-000) 

Take  notice  that  on  June  16,  1997, 
Duke  Power  Company  (Duke),  tendered 
for  filing  a  Market  Rate  Service 
Agreement  between  Duke  and 
Oglethorpe  Power  Corporation,  dated  as 
of  May  13, 1997.  The  parties 
commenced  transactions  imder  the 
Service  Agreement  on  May  17, 1997. 
Duke  requests  that  the  Agreelhent  be 
made  effective  as  of  May  17.  1997. 


Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Commonwealth  Edison  Company 

[Docket  No.  ER97-3356-OOOJ 

Take  notice  that  on  June  17,  1997, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  three 
Service  Agreements  establishing  Vastar 
Power  Marketing,  Inc.  (Vastar),  ConAgra 
Energy  Services,  hic.  (ConAgra),  and  NP 
Energy  Inc.  (NP  Energy),  as  non-firm 
transmission  customers  under  the  terms 
of  ComEd's  Open  Access  Transmission 
Tariff  (OATT). 

ComEd  requests  an  effective  date  of 
May  21,  1997,  for  the  service 
agreements,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  Vastar,  ConAgra,  NP 
Energy,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Commonwealth  Edison  Company 

[Docket  No.  ER9 7-3 3 5  7-000) 

Take  notice  that  on  June  17,  1997, 
Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  Service 
Agreements,  establishing  ConAgra 
Energy  Services,  Inc.  (ConAgra),  Board 
of  Municipal  Utilities  of  Sikeston, 
Missouri  (Sikeston),  City  Water  Light  & 
Power  (CWLP),  and  NP  Energy  Inc.,  (NP 
Energy),  as  customers  under  the  terms  of 
ComEd's  Power  Sales  and  Reassignment 
of  Transmission  Rights  Tariff  PSRT-1 
(PSRT-1  Tariff).  The  Commission  has 
previously  designated  the  PSRT-1  Tariff 
as  FERC  Electric  Tariff,  First  Revised 
Volume  No.  2. 

ComEd  requests  an  effective  date  of 
May  21,  1997,  and  accordingly  seeks 
waiver  of  the  Commission's 
requirements.  Copies  of  this  filing  were 
served  upon  ConAgra,  Sikeston,  CWLP, 
NP  Energy,  and  the  Illinois  Commerce 
Commission. 

Comment  date:  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Montaup  Electric  Company 

(Docket  No.  ER97-335&-O001 

Take  notice  that  on  June  17,  1997, 
Montaup  Electric  Company  (Montaup) 
filed  a  May  1.  1997,  agreement  for 
transmission  service  among  Montaup, 
Eastern  Edison  Company  (Eastern 
Edison)  and  Browning  Ferris  Gas 
Services.  Inc.  (BFGSI).  The  agreement 
provides  for  transmission  service  to 
BFGSI  over  Eastern  Edison  facilities  for 
generation  interconnected  to  Eastern 
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Edison's  distribution  system  in  East 
Bridgewater  and  Halifax,  Massachusetts. 

Montaup  requests  that  this  filing  be 
allowed  to  become  effective  on  January 
21,  1997.  when  service  commenced  and 
that  the  60-day  notice  requirement  be 
waived  to  permit  a  retroactive  effective 
date. 

Comment  date:  July  16.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Florida  Power  &  Light  Company 
(Docket  No.  ER97-3359-000] 

Take  notice  that  on  June  17,  1997. 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  a  rate  schedule 
enabling  FPL  to  make  wholesale  sales  of 
capacity  and  energy  at  market-based 
rates  outside  of  Peninsular  Florida.  FPL 
requests  an  effective  date  of  August  18, 
1997. 

Comment  date;  July  16,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Anoka  Electric  Cooperative 

(Docket  No.  ES97-37-000] 

Take  notice  that  on  June  26,  1997, 
Anoka  Electric  Cooperative,  Inc. 
(Anoka)  filed  an  application,  under 
§  204  of  the  Federal  Power  Act,  seeking 
authorization  to  issue  promissory  notes 
to  the  National  Rural  Utilities 
Cooperative  Finance  Corporation,  in  an 
aggregate  principal  amount  of  S21 
million  and  having  a  maturity  date  35 
years  from  the  date  of  issue,  and  to 
borrow  under  a  $20  million  perpetual 
line  of  credit  agreement.  Anoka  also 
requested  an  exemption  from  the 
Commission's  competitive  bidding  or 
negotiated  placement  requirements, 
Anoka  advised  the  Commission  of 
borrowing  that  Anoka  had  imdertaken 
without  authorization  under  Section 
204,  and  requested  that  the  Commission 
take  no  action  with  respect  to  such 
borrowing. 

Comment  date;  July  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  Cinergy  Services,  Inc. 

[Docket  No.  TX9  7-9-000) 

On  June  27.  1997,  Cinergy  Services, 
Inc.  (Cinergy),  1000  E.  Main  Street, 
Plainfield,  IN  46168,  filed  with  the 
Federal  Energy  Regulatory  Commission 
an  application  requesting  that  the 
Commission  order  the  Temiessee  Valley 
Authority  to  provide  transmission 
services  piu"suant  to  Section  211  of  the 
Federal  Power  Act. 

Cinergy  requested  network  integration 
transmission  service  commencing  on 
January  1,  1998  and  continuing  until 
December  31,  2004.  Cinergy  requested 


firm  transmission  service  of  the  same 
reliability  as  the  transmission  service 
provided  to  TVA's  native  load 
customers. 

Comment  date:  July  31.  1997,  in 
accordance  with  Standau-d  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Casheil, 
Secretary: 

IFR  Doc.  97-18009  Filed  7-9-97;  8:45  am) 
BILUNG  CODE  87ir-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Prelect  No.  6299-009] 

Dakota  and  Goodhue  Counties;  Notice 
of  Availability  of  Environmental 
Assessment 

Julys,  1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  486, 
52  F.R.  47897),  the  Commission's  Office 
of  Hydropower  Licensing  has  reviewed 
an  application  for  amending  article  2  of 
the  exemption  for  the  Lake  Byllesby 
Project,  Project  No.  6299-009.  The  Lake 
Byllesby  Project  is  located  on  the 
Cannon  River,  in  Dakota  County. 
Minnesota.  The  application  is  for 
incorporating  aiuiual  winter  drawdowns 
in  the  operation  plan  for  the  project.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  application.  The  EA 
finds  that  approving  the  application 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch 


of  the  Commission's  offices  at  888  First 

St.,  N.E.,  Washington,  D.C.  20426. 

Lois  D.  Casbell. 

Secretary. 

[PR  Doc.  97-18029  Filed  7-9-97;  8:45  am) 

BILUNQ  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2935] 

GfXL,  Inc.;  Notice  of  Motion  To  Waive 
Commission  Regulations  and  Accept 
Late  Filed  Notice  of  Intent  To  Apply  for 
New  License 

July  3,  1997. 

"The  notice  of  intent  by  GTXL,  Inc. 
(GTXL).  the  existing  licensee  for  the 
Enterprise  Project  No.  2935  was  due  by 
September  30,  1996,  pursuant  to  Section 
15(b)(1)  of  the  Federal  Power  Act.  None 
was  filed.  The  original  license  for 
Project  No.  2935  was  issued  on  October 
26,  1981,  and  expires  on  September  30, 
2001. 

The  1,200-kilowatt  project  is  located 
on  the  Augusta  Canal  of  the  Savannah 
River  in  the  City  of  Augusta.  Richmond 
County,  Georgia.  The  principal  project 
works  consist  of:  (1)  Intake  works, 
including  two  diversion  gates  and  trash 
racks;  (2)  two  penstocks;  (3)  a 
powerhouse  containing  two  600- 
kilowatt  generating  units;  (4)  an 
underground  tailrace:  (5)  an  open 
tailrace;  and  (6)  appurtenant  facilities. 

On  May  22,  1997,  the  Commission 
issued  a  Notice  of  Existing  Licensee's 
Failure  to  File  Notice  of  Intent  to  File 
a  Subsequent  License  Application.  The 
notice  stated  that  applications  for 
subsequent  license  (except  from  the 
existing  licensee  which  is  prohibited 
from  filing)  must  be  filed  with  the 
Commission  at  least  24  months  prior  to 
the  expiration  of  the  existing  license. 
On  June  4,  1997,  GTXL  filed  a:  (1) 
Notice  of  Intent  to  File  for  New  License; 
and  (2)  Motion  to  Waive  Commission 
Regulations  and  Accept  Late  Filed 
Notice  of  Intent  to  Apply  for  New 
License. 

GTXL  requests  that  the  Commission 
waive  its  regulations  that  require  a 
licensee  of  a  minor  project  to  provide 
five  years  advance  notice  of  its  intention 
to  file  a  new  license  application.  GTXL 
also  requests  that  the  Commission 
accept  GTXL's  late  filed  Notice  of  Intent 
to  Apply  for  New  License  for  the 
Enterprise  Project. 

The  Commission  is  seeking 
comments,  protests,  or  motions  to 
intervene  on  GTXL's  Motion  to  Waive 
Commission  Regulations  and  Accept 
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Late  Filed  Notice  of  Intent  to  Apply  for 
New  License.  Comments,  protests,  and 
motions  to  intervene  must  be  filed  by 
August  11,  1997.  Reply  comments  are 
due  by  August  26,  1997. 

This  notice  also  includes  the 
following  standard  paragraphs;  B  and 

CI. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedures,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action 4o 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filed  and  Service  of  Responsive 
documents— Any  filings  must  bear  in  all 
capital  letters  the  title  'COMMENTS", 
•RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTESTS".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 
Loia  D.  Cashell. 
Secretary. 
(FR  Doc.  97-18032  Filed  7-9-97;  8:45  am] 

BIUJNQ  COOe  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Revised  Project  Feature 

July  3.  1997 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Revised 
Project  Feature. 

b.  Project  No.:  5728-016.  , 

c.  Date  Filed:  April  29.  1997. 

d.  Applicant:  Sandy  Hollow  Power 
Company. 

e.  Name  of  Project:  Sandy  Hollow 
Project. 


/.  Location:  On  the  Indian  River  in 
Jefferson  County,  New  York. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Paul  C. 
Preble,  Sandy  Hollow  Power  Company, 
683  Route  3A.  Bow.  NH  03304,  (603) 
224-2010. 

i.  FERC  Contact:  Julian  Flint.  (202) 
219-2667. 

;.  Comment  Date:  July  28,  1997. 

k.  Description  of  Filings:  Sandy 
Hollow  Paper  Company  proposes  to 
change  the  method  of  water  delivery  to 
its  new  generating  unit.  The 
Commission's  August  25,  1995,  Order 
Amending  License  authorized  the 
licensee  to  install  a  new  generating  unit 
at  the  Sandy  Hollow  Project  which 
would  receive  flows  through  a  siphon- 
fed  penstock.  The  licensee  proposes  to 
change  the  siphon  penstock  to  a 
penstock  embedded  into  the  dam. 
eliminate  the  siphon  notch  in  the  dam. 
and  move  the  waste  notch  two  feet  to 

the  right. 

I.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B.  Cl, 

and  D2.  • 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
ProceduiB.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Senrice  of  Responsive 
Documents— Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 


application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Cashell, 
Secretary. 
IFR  Doc.  97-18030  Filed  7-9-97;  8:45  ami 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Proposed  Modification  to 
Normal  Operational  Procedures 

July  3,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Proposed 
Modification  to  Normal  Operational 
Procedures. 

b.  Project  No:  3155-021. 

c.  Date  Filed:  October  18,  1996. 

d.  Applicant:  Cox  Lake — Carbonton 
Associates. 

e.  Name  of  Project:  Carbonton 
Hydroelectric  Project. 

/.  Location:  Deep  River,  Lee  County, 
North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mike  Allen, 
P.O.  Box  1401,  Burlington,  NC  27216- 
1401,(910)229-1402. 

i.  FERC  Contact:  Robert  J.  Fletcher, 
(202) 219-1206. 

/.  Comment  Date:  August  7,  1997. 

Jc.  Description  of  Proposed  Action: 
The  proposed  modification  to  the 
normal  operational  standards  is  to  set 
one  sensor  within  one-half  inch  of  the 
crest  of  the  flashboards.  Another  sensor 
would  be  set  starting  about  4  inches 
below  the  upper  sensor.  Adjusted 
properly,  the  project  would  run 
automatically  within  a  range  between 
the  crest  of  the  flashboards  to  4-6 
inches  below  the  crest.  A  safety  sensor 
will  be  set  3  or  4  inches  below  the  lower 
of  the  two  operating  sensors  to  prevent 
excessive  drawdown  of  the  reservoir. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  C, 
and  D2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 


Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION". 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-18031  FUed  7-9-97;  8:45  am] 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Hied  With  the 
Commission 

June  26,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 


a.  Application  Type:  Use  project  lands 
to  mine  sand  and  other  small  aggregates 
from  the  South  River  portion  of  the 
project. 

b.  Project  Name:  Lloyd  Shoals 
Hydroelectric  Project. 

c.  Project  No:  2336-033. 

d.  Date  Filed:  November  15,  1996. 

e.  Application:  Georgia  Power 
Company. 

/.  Location:  South  River  on  the 
Ocmulgee  River,  Eighth  Ehstrict, 
Newton  County,  Georgia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a>-8259(r). 

h.  Applicant  Contact:  Mr.  J.A.  Wilson, 
Vice-president-Land,  Georgia  Power 
Company,  Connector  Building,  2nd 
Floor,  333  Piedmont  Avenue,  NE.  BIN 
10160,  Atlanta,  Georgia  30308,  (404) 
526-2406. 

i.  FERC  Contact:  CarLisa  M.  Linton, 
(202) 219-2802. 

/.  Comment  Date:  AugusX  23,  1997. 

Description  of  Filing:  Georgia  Power 
Company  (Licensee)  requests 
Commission  approval  to  allow  the  non- 
project  use  of  project  lands.  The 
proposed  dredging  operation  would 
entail  a  total  of  32  acres.  The  proposal 
involves  building  a  haul  road  to  an 
identified  plant  site;  construction  of  3 
sediment  ponds;  and  dredging  the  South 
River.  The  dredged  sand  would  be  sent 
from  the  dredge  to  the  plant  which 
separates  the  sand  from  debris  and  the 
water  would  be  transferred  to  sediment 
ponds  for  holding.  The  sand  would  be 
transferred  from  the  plant  to  a  stockpile 
with  rubber  tire  loader  vfhich  is  then 
loaded  into  conventional  trucks. 

k.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl , 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Iqlervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  conunents. 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTESTS".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Nimiber  of 


the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  niunber  of  copies 
provided  by  the  Conunission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.  .Washington,  D.C. 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does  to 
file  comments  within  the  time  specified 
for  filing  comments,  it  will  be  presumed 
to  have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicants  representatives. 
Lois  D.  Cashell, 
Secretary. 

[FR  Doc.  97-18033  Filed  7-9-97;  8:45  am] 
BHXMQ  COOE  e717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-400114;  FRL-5727-e] 

Toxic  Chemical  Release  Reporting; 
Community  RIght-to-Know;  Addition  of 
Facilities  in  C«^in  Industry  Sectors; 
Industry-Specific  Guidance;  Notice  of 
Public  IMeeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  EPA  will  hold  public 
meetings  to  solicit  and  discuss 
comments  on  industry-specific 
reporting  guidance  documents  for  the 
newly  added  industry  groups  subject  to 
Section  313  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA)  and  Section  6607  of  the 
Pollution  Prevention  Act  of  1990  (PPA). 
As  described  in  the  final  rule  issued 
May  1,  1997,  these  newly  added 
industry  groups  include:  metal  mining, 
coal  mining,  electric  utilities, 
commercial  hazardous  waste  treatment, 
chemicals  and  allied  products- 
wholesale,  petroleum  bulk  terminals 
and  plants-wholesale,  and  solvent 
recovery  services.  Certain  facilities 
within  these  industry  groups  will  begin 
with  activities  conducted  during  the 
1998  calendar  year  with  reports 
submitted  by  July  1,  1999. 
DATES:  Persons  wishing  to  participate  in 
the  development  of  these  industry- 
specific  guidance  documents  should 
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contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT 
unit  on  or  before  July  14,  1997. 
Comments  on  the  distributed 
documents  must  be  submitted  by 
August  20,  1997.  Scheduled  meeting 
dates  and  times  for  distribution  of  the 
draft  guidance  documents  are  as 
follows: 

1.  Coal  mining  and  metal  mining:  9 
a.m.  to  12  p.m..  July  28,  1997. 

2.  Electric  utilities:  2  p.m.  to  4:30 
p.m.,  July  28.  1997 

3.  Commercial  hazardous  waste 
treatment  and  solvent  recovery  services: 
9  a.m.  to  12  p.m.,  July  31,  1997. 

4  Chemicals  and  allied  products- 
wholesale  and  petroleum  bulk  terminals 
and  plants-wholesale:  2  p.m.  to  4:30 
p.m..  July  31,  1997. 

Scheduled  meeting  times  and  dates  to 
discuss  comments  on  the  draft  guidance 
documents  are  as  follows: 

1.  Coal  mining  and  metal  mining:  9 
a.m.  to  1  p.m.,  August  25,  1997. 

2.  Electric  utilities:  9  a.m.  to  12  p.m.. 
August  26,  1997. 

3.  Chemicals  and  allied  products- 
wholesale  and  petroleum  bulk  terminals 
and  plants-wholesale:  2  p.m.  to  4:30 
p.m..  August  26,  1997. 

4.  Commercial  hazardous  waste 
treatment  and  solvent  recovery  services: 
9  a.m.  to  1  p.m.,  August  28,  1997. 
ADDRESSES:  All  meetings  for 
distribution  and  discussion  of 
comments  on  the  draft  guidance 
documents  will  be  held  at  the 
Washington  Information  Center  #17  of 
the  Environmental  Protection  Agency's 
Waterside  Offices.  401  M  St..  SW.. 
Washington,  DC  20460. 

FOfl  FURTHER  INFORMATION  CONTACT: 
Michael  Hart.  202-260-1576.  e-mail: 
hart. michael@epamail  epa.gov.  for 
specific  information  regarding  this 
document,  or  for  more  information  on 
EPCRA  Section  313.  the  Emergency 
Planning  and  Community  Right-to- 
Know  Hotline.  Environmental 
Protection  .\gency,  Mail  Code  5101.  401 
M  St.,  SW  ,  Washington.  DC  20460.  Toll 
free:  1-800-535-0202,  in  Virginia  and 
Alaska:  703--il  2-9877  or  Toll-free  TDD: 
1-800-553-7672. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Effective  December  31.  1997  (62  FR 
23834,  May  1,  1997),  seven  industry 
groups  (as  described  by  their  standard 
industrial  classification  (SIC)  code)  will 
be  added  to  the  list  of  industry  groups 
subject  to  the  reporting  requirements  set 
forth  in  section  313  of  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  of  1986  (EPCRA)  and  section 
6607  of  the  Pollution  Prevention  Act  of 


1990  (PPA).  These  added  industry 
groups  are  metal  mining  (SIC  code  10, 
except  1011. 1081.  and  1094).  coal 
mining  (SIC  code  12.  except  1241). 
electric  utilities  (SIC  codes  4911,  4931, 
and  4939  (limited  to  facilities  that 
combust  coal  and/or  oil  for  the  purpose 
of  generating  electricity  for  distribution 
in  commerce)),  commercial  hazardous 
waste  treatment  (SIC  codes  4953 
(limited  to  facilities  regulated  under  the 
RCRA  Subtitle  C.  42  U.S.C.  section  6921 
et  seq.)],  chemicals  and  allied  products- 
wholesale  (SIC  code  5169),  petroleum 
bulk  terminals  and  plemts  (also  known 
as  stations)- wholesale  (SIC  code  5171), 
and  solvent  recovery  services  (SIC  code 
7389  (limited  to  facilities  primarily 
engaged  in  solvents  recovery  services  on 
a  contract  or  fee  basis)).  Reporting  by 
facilities  within  these  industry  groups 
will  begin  with  the  1998  reporting  year. 
The  first  reports  by  these  facilities  must 
be  submitted  by  July  1,  1999. 

n.  Development  of  Industry  Guidance 

EPA  is  preparing  guidance  documents 
to  familiarize  newly  added  industry 
groups  with  the  basic  EPCRA  section 
313  reporting  requirements  and  to 
provide  interpretive  guidance  specific  to 
each  newly  added  industry  group.  In  the 
Agency's  continuing  outreach  efforts  to 
provide  technical  and  interpretive 
guidance  to  the  regulated  community, 
draft  guidance  documents  will  be 
distributed  for  comment  and  review. 
Written  comments  on  the  guidance 
documents  are  due  on  or  before  August 
20.  1997.  EPA  vvill  then  meet  with 
reviewers  that  wish  to  discuss  the 
comments.  EPA  will  then  incorporate 
technical  comments,  as  appropriate.  It  is 
anticipated  that  at  least  two  training 
workshops  in  each  EPA  region  will  be 
provided  subsequent  to  the  completion 
of  the  document  review  process  to 
further  prepare  facilities  for  the 
submission  of  their  EPCRA  section  313 
reports. 

Persons  interested  in  participating  in 
the  review  of  these  guidance  documents 
are  invited  to  contact  Michael  Hart 
(202-260-1576  or  e-mail: 
hart.michael@epamail.epa.gov)  on  or 
before  July  14. 1997. 

List  of  Subjects 

■  Environmental  protection, 
Community  right-to-know.  Toxic 
chemicals. 

Dated:  July  2. 1997. 

William  H.  Sanders  m. 

Director,  Office  of  Pollution  Prevention  and 
Toxics. 

(FR  Doc.  97-18087  Filed  7-9-97;  8:45  am) 

MLUNG  CODE  6560-SO-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Federal  Communications 
Commission  published  documents  in 
the  Federal  Register  of  June  9,  1997, 
concerning  request  for  written 
comments  on  public  information 
collections  being  reviewed  by  the 
Commission.  The  document  contained 
an  incorrect  comment  date.  The 
comment  period  should  have  been  for 
60  days  instead  of  30  days. 
FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Boley,  Federal  Communications 
Commission  on  (202)  418-0214. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  issue  of  June  9,  1997  in 
FR  Doc.  97-14952,  a  notice  was 
published  which  provided  an  incorrect 
comment  date.  This  correction  changes 
that  date  as  published  on  June  9,  1997. 

Correction. 

On  page  31429,  in  the  second  column, 
line  38,  the  reference  to  written 
comments  should  be  corrected  to  read 
August  9,  1997  instead  of  July  9,  1997. 

Dated:  July  3.  1997. 
Federal  Communications  Commissioo. 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  97-18072  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice;  correction. 

summary:  The  Federal  Communications 
Commission  published  documents  in 
the  Federal  Register  of  May  23.  1997. 
concerning  request  for  written 
comments  on  public  information 
collections  being  reviewed  by  the 
Commission.  The  document  contained 
an  incorrect  comment  date.  The 
comment  period  should  have  been  for 
60  days  instead  of  30  days. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Boley.  Federal  Communications 
Commission  on  (202)  418-0214. 
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supplementary  information:  In  the 
Federal  Register  issue  of  May  23,  1997 
in  FR  Doc.  97-13544,  a  notice  was 
published  which  provided  an  incorrect 
comment  date.  This  correction  changes 
that  date  as  published  on  May  23,  1997. 

Correction. 

On  page  28479,  in  the  first  column, 
line  39,  the  reference  to  written 
comments  should  be  corrected  to  read 
July  23,  1997  instead  of  June  23,  1997. 

Dated:  July  3,  1997. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  97-18071  Filed  7-9-97;  8:45  am] 

BILUNQ  CODE  8712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collections  Being  Reviewed  by  the 
Federal  Communications  Commission 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Federal  Communications 
Commission  published  documents  in 
the  Federal  Register  of  June  10,  1997, 
concerning  requests  for  written 
comments  on  public  information 
collections  being  reviewed  by  the 
Commission.  The  document  contained 
an  incorrect  comment  date.  The 
comment  period  should  have  been  for 
60  days  instead  of  30  days. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Boley,  Federal  Conununications 
Commission  on  (202)  418-0214. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  issue  of  Jime  10,  1997 
in  FR  Doc.  97-15082,  a  notice  was 
published  which  provided  an  incorrect 
comment  date.  This  correction  changes 
that  date  as  published  on  June  10, 1997. 

CoiieclloD 

On  pfige  31600,  in  the  second  column, 
line  31,  the  reference  to  written 
comments  should  be  corrected  to  read 
August  10, 1997  instead  of  July  10, 
1997. 

Dated:  July  3, 1997. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  97-18073  Filed  7-9-97;  8:45  amj 

BILUNQ  CODE  t712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION  ^ 

Commission  Meeting  To  Hear 
Recommendations  of  the  Network 
Reliability  and  interoperability  Council 

July  8.  1997. 

Representatives  of  the  Commission's 
Network  Reliability  and  Interoperability 
Council  will  present  the  Council's 
report  and  recommendations  to  the 
Commission  at  a  meeting  which  will  be 
held  on  July  15,  1997  beginning  at  9:30 
a.m.  in  the  Commission  meeting  room 
(856)  at  1919  M  Street  NW  in 
Washington,  D.C.  The  report  deals  with 
the  implementation  of  section  256  of  the 
Telecommunications  Act  of  1996. 

Section  256  requires  the  Commission 
to  establish  procedures  to  oversee 
coordinated  network  planning  by 
telecommunications  carriers  and  other 
providers  of  telecommunications  service 
and  permits  the  FCC  to  participate  in 
the  development  of  public  network 
interconnectivity  standards  by 
appropriate  industry  standards-setting 
bodies.  The  purposes  of  section  256  as 
stated  in  the  statute  are  (1)  to  promote 
non-discriminatory  accessibility  by  the 
broadest  number  of  users  and  vendors  of 
communications  products  and  services 
to  public  telecommunications  networks 
and  (2)  to  ensure  the  ability  of  users  and 
information  providers  to  "seamlessly 
and  transparently  transmit  and  receive 
information  between  and  across 
telecommunications  networks." 

The  report  will  be  presented  to  the 
Commission  by  NRIC  Chairman  Ivan 
Seidenberg,  President  and  CEO  of 
NYNEX.  Other  representatives  making 
presentations  are  Casimir  Skrypczak, 
Group  President  of  Professional  Services 
at  Bellcore;  John  Gunter,  Vice  President 
of  Network  Strategic  Planning  and 
Support  at  BellSouth;  William  Blatt, 
Vice  President,  Major  Accounts  at 
NORTEL;  and  Gerald  Peterson, 
Technical  Standards  Director  at  AT&T 
Labs  and  Chairman  of  Standards 
Committee  Tl  (sponsored  by  ATIS). 

A  list  of  the  organi2ations  which 
constitute  the  NRIC  is  attached. 

For  further  information  contact  Jim 
Keegan  (202)  418-2323,  e-mail; 
jkeegan@fcc.gov 

Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 

Attachment  A 

The  Network  Reliability  and  Interoperability 
CouBcil 

Member  Organizations  (by  primary  identity) 

Interexchange  Carriers 
ATftT 


MQ 
Sprint 

Local  Exchange  Carriers 

Ameritech 
Bell  Atlantic 
BellSouth 
GTE  Corporation 
N^TiJEX  Corporation 
Pacific  Telesis 
Southwestern  Bell 
US  West.  Inc. 
Frontier  Corp. 

Research  and  Standards  Orgaruzations 

Bell  Communications  Research 

Alliance  for  Telecommunications  Industi^ 

Solutions 
Cable  Labs 
Telecommunications  Industry  Association 

Internet  Access  Providers 
America  Online 

Trade  Associations 

Association  for  Local  Telecommunications 

Services 
Compyetitive  Telecommunications 

Association 
Organization  for  ihe  Protection  and 

Advancement  of  Small  Telephone 

Comp>anies 
United  States  Telephone  Association 
National  Cable  Television  Association 
Cable  Telecommunications  Association 
Personal  Communications  Industry 

Association 
Cellular  Telecommunications  Industry 

Association 

Institutional  Consumer  Representatives 

Tele-Communications  Association 
International  Communications  Association 
Boeing  Company 

Residential  Consumer  Representatives 

Alliance  for  Public  Teclinology 
National  Association  of  Slate  Utility 
Consumer  Advocates 

CoWe  Companies 

Time  Warner  Communications 

PCS  Representatives 

NextWave  Telecom,  Inc. 

Monu/acfurers 

Motorola 
U.S.  Robotics 
Lucent  Technologies 
Nortel 

Government  Related  Organizations 

National  Association  of  Regulatory  Utility 

Commissioners 
National  Communications  System 

Labor  Representative 
Communications  Worlurs  of  America 

Satellite  Service  Providers 

Hughes  Telecommunications  and  Space 
Comp>any — Hughes  Electronics  Corporation 

Computer/IP  Industry 

Information  Technology  Industry  Council 
(also  representing  Information 
Infrastructure  Standards  Panel) 
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Associate  Members 

National  Telecommunications  and 
Information  Administration,  U.S.  Dept.  of 
Commerce 

Office  of  Science  and  Technology  Policy, 
White  House    • 

(FR  Doc  97-18077  Filed  7-9-97;  8:45  am] 

BIUJNG  CODE  671 2-01 -P 


FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

"FEDERAL  REGISTER"  NUMBER:  97-16134. 

PREVtOUSLY  ANNOUNCED  DATE  AND  TIME: 

Thursday,  June  26,  1997,  10;00  a.m. 

Meeting  open  to  the  public. 

THE  FOLLOWING  ITEM  WAS  ADDED  TO  THE 

AGENDA:  Report  of  the  Audit  Division  on 

Phil  Gramm  for  President,  Inc.,  Phil 

Gramm  for  President  Compliance 

Committee,  Inc.,  Phil  Gramm  for 

President  Audit  Fund. 

DATE  AND  TIME:  Tuesday,  July  15, 1997 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

D.C. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§  437g,  §  438(b).  and  Title  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
DATE  AND  TIME:  Thursday,  July  17,  1997 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
D.C.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes 

Report  of  the  Audit  Division  on  Pete 
Wilson  for  President  Committee 

Report  of  the  Audit  Division  on  The 
Committee  to  Reverse  the 
Accelerating  Global  Economic  and 
Strategic  Crisis:  A  LaRouche 
Exploratory  Committee 

Advisory  Opinion  1997-8:  Grace  M. 
Anderson,  Campaign/Finance 
Director,  Texans  for  Lamar  Smith 
(originally  scheduled  for  the  meeting 
of  June  26,  1997) 

Advisory  Opinion  1997-9:  The  Chicago 
Board  of  Trade  by  counsel,  Jan  Witold 
Baran 

Regulations:  Who  Qualifies  as  a 
"Memtjer"  of  a  Membership 
Association:  Advance  Notice  of 


Proposed  Rulemaking  (originally 

scheduled  for  the  meeting  of  June  26, 

1997)  * 

Regulations:  Small  Business  Regulatory 

Enforcement  Fairness  Act  of  1996; 

Impact  on  Commission  Procedures 

and  Policies 
Administrative  Matters 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer,  Telephone 
(202) 219-4155. 

Marjorie  W.  Eimnons, 

Secretary  of  the  Commission. 

[FR  Doc.  97-18290  Filed  7-8-97;  3:39  pml 

BILUNO  CODE  S71S-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  23, 
1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Leake  Family  Partnership,  LP., 
Jackson,  Mississippi:  to  retain  a  total  of 
32.57  percent  of  the  voting  shares  of 
Citizens  Capital  Corporation,  Magee, 
Mississippi,  and  thereby  indirectly 
retain  Citizens  State  Bank,  Magee, 
Mississippi. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  3,  1997. 
fenniiier  |.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-17964  Filed  7-9-97;  8:45  am) 
BIUJNG  CODE  tt10-01-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  July  25, 
1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missouri  64198-0001: 

1.  David  L.  Spehar,  Kansas  City, 
Kansas:  to  acquire  voting  shares  of  First 
Community  Bancshares,  Inc.,  Kansas 
City,  Kansas,  and  thereby  indirectly 
acquire  First  Community  Bank,  Kansas 
City,  Kansas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  7,  1997. 
Jennifer ).  )ohnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-18100  Filed  7-9-97;  8:45  am) 

BIUJNG  COOe  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
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the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  1,  1997. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  First  Fairland  Banshares,  Inc., 
Fairland,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Fairland 
Holding  Company.  Inc.,  Neosho, 
Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  3,  1997.  ^ 

JennifiBT  J.  {ohnaon. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-17963  Filed  7-9-97;  8:45  am) 
BIUJNG  COOE  8210-01-^ 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 


proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  4.  1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1.  Bank  of  Elmwood  Employee  Stock 
Ownership  Plan  and  Trust,  Racine, 
Wisconsin;  to  acquire  and  additional 
25.55  percent:  for  a  total  of  63  percent 
of  the  voting  shares  of  Elmwood 
Financial  Corporation,  Racine, 
Wisconsin,  and  thereby  indirectly 
acquire  Bank  of  Elmwood,  Racine, 
Wisconsin. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand , 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171; 

1.  Nonvest  Corporation.  Minneapolis, 
Minnesota;  to  acquire  100  percent  of  the 
voting  shares  of  The  Bank  of  the 
Southwest,  N.A.,  Pagosa  Springs, 
Colorado. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Lexington  B  &■  L  Financial  Corp., 
Lexington,  Missouri;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Lafayette 
Bancshares.  Inc.,  Lexington,  Missouri, 
and  thereby  indirectly  acquire  Lafayette 
County  Bank  of  Lexington/Wellington, 
Lexington.  Missouri.  Applicant  also  has 
applied  to  B  &  L  Bank.  Lexington. 
Missouri,  and  thereby  continue  to 
engage  in  operating  a  savings 
association,  pursuant  to  §  225.28  (b)(4) 
of  the  Board's  Regulation  Y. 

2.  RCB  Holding  Company,  Claremore, 
Oklahoma:  to  acquire  100  percent  of  the 
voting  shares  of  Northeastern  Oklahoma 
Bancshares,  Inc..  Inola,  Oklahoma,  and 
thereby  indirectly  acquire  Bank  of  Inola, 
Inola,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  7,  1997. 
fennifier  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-18099  Filed  7-»-97;  8:45  am) 

BILUNG  CODE  6210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo. 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nontianking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  he 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors,  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  1,  1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  First  State  Bancshares,  Inc., 
Farmington,  Missouri;  to  retain  5 
percent  and  acquire  an  additional  4.9 
percent  of  Perry  County  Financial 
Corporation.  Perryville.  Missouri,  and 
thereby  indirectly  acquire  Perry  County 
Savings  Bank,  FSB,  Perryville,  Missouri, 
and  thereby  engage  in  operating  a 
savings  association,  pursuant  to  § 
225.28(b)(4)  of  the  Board's  RegulaUon  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  3,  1997. 
Jennifier ).  )ohnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-17965  Filed  7-9-97;  8:45  am] 
BIUJNG  cooe  e2i»-oi-f 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nont>anking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
.  either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baiiking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  25, 1997. 

A.  Federal  Reserve  Bank  of  Chicago 

(Philip  fackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1 .  Caisse  Nationale  de  Credit 
Agricole,  Paris,  France;  to  acquire  Credit 
Agricole  Indosuez,  Paris,  France,  and 
thereby  indirectly  acquire  Indosuez 
Investment  Management  Services.  Inc., 
Menlo  Park,  California,  and  thereby 
engage  in  investment  management  and 
advisory  services,  pursuant  to  § 
225.28(b)(6)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  7. 1997. 
Jennifer ).  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-18098  Filed  7-9-97;  8:45  am) 

BILUNG  CO0€  6210-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

{Announcement  Number  797] 

FY  1997:  Studies  To  Evaluate  the 
Epidemiologic  and  Laboratory 
Characteristics  of  Human 
Immunodeficiency  Virus  (HIV)  Infection 
Among  United  States  Blood  and 
Plasma  Donors 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperative  agreements  to 
provide  assistance  for  epidemiologic 
surveillance  studies  of  human 
immunodeficiency  virus  (HIV)  in  U.S. 
blood  and  plasma  donors.  These  studies 
will  be  conducted  to  describe  the 
epidemiology  of  human 
immunodeficiency  virus  (HIV),  other 
retroviruses,  and  related  conditions  in 
persons  whose  blood  tests  posidve  for 
HIV  antibody,  HTV  antigen,  or  other 
related  laboratory  markers.  Additional 
funds  will  be  available  for  laboratory 
studies  of  the  genetic  variation  of  HIV 
among  blood  and  plasma  donors  and 
other  selected  populations. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  HIV  Infection.  (For  ordering  a 
copy  of  "Healthy  People  2000,"  see  the 
SecUon  WHERE  TO  OBTAIN 
ADDITIONAL  INFORMATION.) 

Authority 

This  program  is  authorized  under 
Sections  301(a)  and  317(k)(2)  of  the 
Public  Health  Service  Act  (42  U.S.C. 
241(a)  and  247b(k)(2)),  as  amended. 
Applicable  program  regulations  are  set 
forth  in  42  CFR  Part  52.  entitled  "Grants 
for  Research  Projects." 

Smoke-Free  Workplace 

CDC  strongly  encourages  all 
cooperative  agreement  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  Public  Law  103-227,  the  Pro- 
Children  Act  of  1994,  prohibits  smoking 
in  certain  facilities  that  receive  Federal 
funds  In  which  education,  library,  day 
care,  health  care,  and  early  childhood 
development  services  are  provided  to 
children. 


Eligible  Applicants 

Eligible  applicants  include  all 
nonprofit  and  for-profit  blood  centers 
and  organizations  and  governments  and 
their  agencies.  Thus,  universities, 
colleges,  research  institutions,  hospitals, 
and  other  public  and  private 
organizations.  State  and  local  health 
departments  or  their  bona  fide  agents  or 
instrumentalities,  federally  recognized 
Indian  tribal  governments,  Indian  tribes 
or  Indian  tribal  organizations,  and 
small,  minority-  or  women-owned 
businesses  are  eligible  to  apply. 

Note:  Organizations  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code  of 
1986  that  engage  in  lobbying  are  not  eligible 
to  receive  Federal  grant/cooperative 
agreement  funds. 

Availability  of  Funds 

Approximately  $1,200,000  vtrill  be 
available  in  FY  1997  to  fund 
approximately  5-10  awards.  It  is 
expected  that  the  average  award  will  be 
approximately  $200,000,  with  a  range 
from  $20,000  to  $800,000.  It  is  expected 
that  approximately  2  new  and  6 
competing  renewal  awards  will  be  made 
and  that  awards  will  begin  on  or  about 
September  30,  1997.  Awards  will  be 
funded  for  a  12-month  budget  period 
within  a  project  period  of  up  to  5  years. 
Funding  estimates  may  vary  eind  are 
subject  to  change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  programmatic  progress 
and  the  availability  of  funds. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23,  1989). 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1,  1996, 
expressly  prohibits  the  use  of  1997 


appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatures.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A,  Title  I,  Section 
101(e),  Public  Law  No.  104-208 
(September  30.  1996),  provides  as 
follows: 

Sec.  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  uJsed.  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit.  pamphlet, 
booklet,  pubhcation,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress,  *   •   •  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislative. 

Background 

In  the  United  States,  about  8  millftn 
people  donate  approximately  14  million 
units  of  whole  blood  each  year;  donors 
also  give  about  12  million  units  of 
plasma  for  use  in  making  immune 
globulin,  clotting  factors,  and  other 
products.  During  the  last  decade, 
improved  donor  screening  and 
education  and  better  laboratory  tests  for 
blood-borne  viruses  have  markedly 
increased  the  safety  of  the  nation's 
blood  supply. 

The  Centers  for  Disease  Control  and 
Prevention  has  monitored  data  from  the 
routine  testing  of  blood  donors  since  the 
first  HIV  antibody  screening  test  was 
licensed  in  1985.  Since  1988,  CDC  has 
collaborated  with  the  National 
American  Red  Cross  and  other  major 
blood  collection  agencies  to 
systematically  evaluate  the 
characteristics  of  HIV-infected  donors 
through  detailed  interviews  and  follow- 
up.  From  1988  to  1995,  the 
seroprevalence  of  HTV  among  blood 
donors  decreased  threefold,  from 
approximately  1  in  4,000  to  1  in  12,000 
donors.  This  decrease  was  due  in  part 
to  the  elimination  of  seropositive  donors 
from  the  repeat  donor  pool.  However, 
HIV  seroprevalence  among  first-time 
donors  has  also  declined.  Because 
persons  with  known  risks  for  HIV 
infection  are  actively  discouraged  from 
donating,  information  about  HIV- 
infected  donors  identified  during  the 
screening  process  is  valuable  for  further 
improving  donor  deferral  procedures 
and  may  offer  clues  to  emerging  patterns 
of  HIV  transmission. 


Current  estimates  of  the  residual  risk 
of  HIV  transmission  from  blood 
transfusion  are  based  on  mathematical 
models;  these  models  require  estimates 
of  the  incidence  of  HIV  infection  among 
blood  donors  and  the  length  of  the 
infectious  window  period.  A  recent 
analysis  suggested  tiiat  there  was  a  risk 
of  1  case  of  HIV  transmission  for  every 
450,000  to  660,000  donations  of 
screened  blood.  This  estimate  is  much 
smaller  than  earlier  estimates, 
principally  because  of  the  improved 
sensitivity  of  enzyme  immunoassay 
screening  tests  for  HIV  antibody.  The 
ability  to  monitor  the  risk  of  HTV 
transmission  by  blood  transfusion 
depends  on  methods  for  maintaining 
surveillance  of  incident  HIV  infection 
among  blood  donors  and  characterizing 
the  infectious  window  period. 

Since  March  1996,  donated  blood  has 
also  been  screened  for  HIV  p24  antigen. 
On  average,  p24  antigen  tests  become 
positive  approximately  6  days  before 
enzyme  immunoassays  for  HTV 
antibody.  Surveillance  conducted  by 
CDC,  the  National  American  Red  Cross, 
and  other  blood  collection  agencies 
suggest  that  p24  antigen  screening  has 
thus  far  done  litUe  to  improve  blood 
safety;  however,  it  has  raised  issues 
concerning  coimseling  and  exclusion  of 
donors  who  have  false  positive  test 
results  and  donors  who  may  seek  testing 
by  a  more  sensitive  test  than  is  routinely 
offered.  In  addition,  concerns  have  been 
raised  over  the  presence  of  HIV  strains 
poorly  detected  by  commonly  used 
screening  assays  (e.g.,  group  O).  As 
testing  technology  continues  to  evolve, 
blood  donation  provides  a  critical 
setting  for  evaluating  the  performance 
characteristics  of  existing  and  new 
screening  techniques,  as  well  as  their 
potential  impact  on  blood  safety. 

Although  incidence  and  prevalence  of 
HIV  infection  are  lower  among  blood 
donors  than  among  luiselected 
populations,  the  routine  screening  of 
very  large  numbers  of  repeat  blood 
donors  identifies  substantial  numbers  of 
persons  with  recently  acquired  HfV 
infection.  A  newly  developed, 
"detuned"  enzyme  immunoassay  can 
identify  HIV  infections  acquired  during 
a  relatively  recent  interval  among  first- 
time,  as  well  as  repeat,  donors  and 
among  other  significant  populations. 
Defining  the  epidemiologic  and 
laboratory  characteristics  of  these 
recentiy  infected  persons  is  important 
for  understanding  the  evolution  of  the 
HIV  epidemic  in  the  U.S.  For  example, 
HIV  genomes  from  such  persons  are 
needed  for  larger  studies  of  subtype 
variation  and  primary  drug  resistance. 


Purpoae 

The  purpose  of  these  awards  is  to 
support  research  for  epidemiologic 
surveillance  studies  to  gain  a  greater 
understanding  of  the  HTV  epidemic  and 
the  safety  of  the  U.S.  blood  supply.  In 
particular,  studies  with  flexibility  to 
support  surveillance  of  other 
transfusion-transmissible  agents  in 
addition  to  HIV  will  be  considered. 

/.  Surveillance  and  Interview  Studies  of 
Blood  and  Plasma  Donor  Populations 

A.  Monitor  the  prevalence  and 
incidence  of  HTV  infection  in  blood  and 
plasma  donors  at  selected  centers 
throughout  the  U.S.  and  Puerto  Rico. 

B.  Analyze  the  demographic, 
behavioral,  and  laboratory 
characteristics  of  HIV-infected  and  non- 
infected  donors  to  strengthen  the 
effectiveness  of  donor  screening  and 
deferral  processes. 

C.  Estimate  the  risk  of  HIV 
transmission  from  screened  blood  and 
plasma. 

D.  Identify  persons  and  characteristics 
of  persons  recenUy  infected  with  HTV. 

n.  Laboratory  Studies  of  Blood  and 
Plasma  Donors  and  Other  Significant 
Populations 

A.  Evaluate  the  effectiveness  of 
screening  blood  donations  for  HIV-1 
p24  antigen. 

B.  Evaluate  the  performance  of 
proposed  or  potential  HIV  screening 
tests  (e.g.,  amp-RT  and  viral  RNA 
assays). 

C.  Describe  the  evolution  of  laboratory 
markers  during  the  interval  between 
acquisition  of  HIV  infection  and 
seroconversion  (including  the  "window 
period"). 

D.  Conduct  molecular  epidemiologic 
studies  of  HIV  and  related  viruses  in 
blood  and  plasma  donors  and  other 
populations  of  epidemiologic 
significance.  These  studies  could 
include  surveillance  for  non-B  HIV 
subtypes,  primary  anttretroviral  drug 
resistance,  and  segregation  of  viral 
strains  according  to  demographic  and 
behavioral  risk  characteristics. 

Applications  should  indicate  whether 
they  are  addressing  research  issues 
identified  under  sections  I.  or  II.  above, 
or  both.  Applications  for  sections  I.  and 
n.  will  be  evaluated  separately. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
listed  under  A.  (Recipient  Activities), 
and  CDC  shall  be  responsible  for 
conducting  activities  listed  under  B. 
(CDC  Activities).  The  applications 
should  be  presented  in  a  marmer  that 
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demonstrates  the  applicant's  ability  to 
address  the  proposed  activities  in  a 
collaborative  manner  with  CDC. 

A.  Recipient  Activities 

1.  Develop  reseeirch  study  protocols, 
consent  forms,  questiormaires,  and  data 
collection  methods. 

2.  Identify,  recruit,  obtain  informed 
consent  from,  and  enroll  an  adequate 
number  of  study  participants  as 
determined  by  study  protocols  and 
program  requirements. 

3.  Conduct  epidemiologic  studies  at 
specified  sites  using  approved  study 
protocols  established  through  the 
recipient's  participation  with  CDC  and 
other  collaborating  institutions. 

4.  Perform  selected  laboratory  tests 
according  to  established  research 
protocols.  Store  all  HIV  seropositive 
sera  and  additional  specimens  (sera  or 
cells)  as  may  be  required  by  the  research 
study  designs. 

5.  Participate  in  the  development  and 
maintenance  of  data  management 
systems  for  the  study. 

6.  Share  data  and  specimens  with 
other  collaborators  when  appropriate  to 
answer  specific  research  questions. 

7.  Analyze  study  data  and  present 
findings  in  scientific  presentations  and 
publications. 

B.  CDC  Activities 

1.  Provide  technical  assistance  in  the 
design  and  conduct  of  the  research. 

2.  Provide  technical  guidance  in  the 
development  of  study  protocols,  consent 
forms  and  questiormaires,  including 
training  and  pretesting  as  necessary. 

3.  Assist  in  designing  a  data 
management  system.  As  requested,  carry 
out  central  data  management  functions. 

4.  As  requested,  perform  selected 
laboratory  tests. 

5.  Provide  specimens  for  selected 
laboratory  studies. 

6.  Facilitate  collaboration  eunong  the 
different  sites  including  laboratories  and 
consultants. 

7.  Collaborate  with  recipients  in  the 
analysis  of  research  information  and  the 
presentation  of  research  findings. 

Technical  Reportiiig  Requirements 

1.  An  original  and  two  copies  of 
aimual  progress  reports  are  required  no 
later  than  90  days  after  the  end  of  the 
budget  period.  The  aimual  reports  for 
current  awardees  will  be  submitted  with 
the  renewal  application. 

2.  Final  financial  status  and 
performance  report  is  also  required  no 
later  than  90  days  after  the  end  of  the 
project  period.  All  reports  are  submitted 
to  the  Grants  Management  Branch, 
Procurement  and  Grants  Office,  CDC. 


Application  Content 

Applications  must  be  developed  in 
accordance  with  PHS  Form  5161-1  and 
the  instructions  outlined  under  the 
following  section  headings.  The 
application  should  provide  a  detailed 
description  of  first-year  activities  and 
only  briefly  describe  future-year 
activities.  To  assist  in  evaluating  the 
application,  please  limit  the  number  of 
pages  to  25  plus  attachments. 

A.  Executive  Summary 


B.  Table  of  Contents 

C.  Background  and  Needs 

1.  Demographic  and  geographic 
characteristics  of  the  proposed  study 
population. 

2.  Reported  cases  of  AIDS  and/or  HTV 
infection,  patterns  of  behavioral  risk 
correlated  illnesses  (e.g.,  syphilis, 
hepatitis,  etc.)  in  the  study  population. 

3.  Previous  efforts  to  conduct  similar 
studies  and  uses  of  the  resulting  data. 

D.  Capacity 

1.  Demonstrated  knowledge,  ability 
and  resources  to  conduct  epidemiologic 
or  laboratory  studies. 

2.  Ability  to  enroll  and  evaluate 
adequate  numbers  of  eligible  study 
participants  or  to  obtain  and  examine 
appropriate  numbers  and  types  of 
laboratory  specimens. 

3.  Position  descriptions  for  all  key 
project  persormel.  These  may  be 
included  in  the  appendix  but  should  be 
referenced  in  the  text. 

E.  Goals  and  Objectives 

1.  List  one  or  more  goals  for  the 
project. 

2.  List  specific  measurable  outcome 
objectives  related  to  program 
development  and  implementation; 
training  and  data  quality;  data  analysis 
and  dissemination,  including  potential 
plans  for  linkage  with  other  data 
systems;  and  program  evaluation. 

F.  Methods/ Activities 

1 .  Describe  activities  related  to  each 
objective. 

2.  Specify  timelines  for  completing 
each  activity. 

3.  Designate  persoimel  resources  and 
assignments  to  specific  project 
activities. 

G.  Project  Evaluation 

1.  Evaluation  plan  should  contain 
specific  activities  to  collect  data  to 
measure  program  development  and 
implementation. 

2.  Describe  how  information  will  be 
obtained,  prepared  in  specific  reports, 
and  used  to  improve  the  program. 


H.  Budget 

1.  Line-item  descriptive  justification 
for  persormel,  travel,  supplies  and  other 
services  should  be  submitted.  Applicant 
should  be  precise  about  the  purpose  of 
each  budget  item  as  it  relates  to  the 
project. 

2.  If  applicable,  applicants  requesting 
funding  for  contracts  should  include  the 
name  of  the  person  or  firm  to  receive  the 
contract,  the  method  of  selection,  the 
period  of  performance,  and  a 
description  of  the  contracted  service 
requested. 

3.  Funding  levels  for  years  two  and 
through  five  should  be  estimated. 

I.  Supporting  Materials 

1.  Curriculum  vitae  and  job 
descriptions  of  critical  staff. 

2.  Letters  of  endorsement  and/or 
collaboration  of  participating  centers, 
agencies  and/or  State  or  local  public 
health  departments. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  The  applicant  demonstrates  the 
knowledge,  ability  and  resources  to 
conduct  epidemiologic  or  laboratory 
studies  of  HIV  and  related  viruses  in 
U.S.  blood  and  plasma  donors  or  other 
populations  of  epidemiologic 
significance.  (30  points) 

2.  The  applicant  demonstrates  the 
ability  to  enroll  and  evaluate  adequate 
numbers  of  eligible  study  participants 
(e.g.,  HIV-seropositive  donors)  or  to 
obtain  and  examine  appropriate 
numbers  and  types  of  laboratory 
specimens.  (25  points) 

3.  The  applicant  presents  a  sound 
plan  for  conducting  and  evaluating 
program  activities.  If  tests  of  clinical 
significance  are  performed,  the 
application  should  include  a  plan  for 
notifying  study  subjects.  (15  points) 

4.  The  applicant  proposes  objectives 
that  are  measurable,  specific,  time- 
phased,  and  related  to  required 
recipient  activities  and  program 
purpose.  (10  points). 

5.  The  applicant  demonstrates 
willingness  to  cooperate  in  a  study  with 
CDC  and  other  collaborating 
institutions.  (10  points) 

6.  The  size,  qualifications,  and  time 
allocation  of  the  proposed  staff  and  the 
availability  of  facilities  are  adequate  for 
the  study.  (10  points) 

7.  The  budget  is  reasonable,  clearly 
justified,  consistent  with  the  intended 
use  of  funds,  and  allowable.  All  budget 
categories  should  be  itemized.  (Not 
scored) 

8.  Procedures  are  adequate  for  the 
protection  of  human  subjects,  whether 
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or  not  exempt  from  the  Department  of 
Health  and  Human  Services  (DHHS) 
regulations.  (Not  scored) 
Recommendations  on  the  adequacy  of 
protections  include:  (a)  Protections 
appear  adequate  and  there  are  no 
comments  to  make  or  concerns  to  raise; 
(b)  protections  appear  adequate,  but 
there  are  comments  regarding  the 
protocol;  (c)  protections  appear 
inadequate  and  the  Objective  Review 
Group  (ORG)  has  concerns  related  to 
human  subjects;  or  (d)  disapproval  of 
the  application  is  recommended 
because  the  research  risks  are 
sufficiently  serious  and  protection 
against  the  risks  are  inadequate  as  to 
make  the  entire  application 
unacceptable. 

Funding  Priority 

Priority  will  be  given  to  competing 
continuation  applications  from 
satisfactorily  performing  projects  over 
applications  for  projects  not  already 
receiving  support  under  the  program. 
Projects  will  be  awarded  so  that  the 
composite  of  projects  reflects  the 
geographic  and  demographic 
distribution  of  the  study  population. 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
under  Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.944,  Human 
Immunodeficiency  Virus  (HIV)/ 
Acquired  Immunodeficiency  Virus 
Syndrome  (AIDS)  Surveillance. 

Other  Requirements 

1 .  Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  irom  10  or  more  individuals 
and  funded  by  cooperative  agreement 
will  be  subject  to  review  by  the  Office 
of  Management  and  Budget  (0MB) 
under  the  Paperwork  Reduction  Act. 

2.  Human  Subjects 

This  program  involves  research  on 
human  subjects.  Therefore,  all 
applicants  must  comply  with  the 
Ciepartment  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  or  activity 


will  be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit. 

In  addition  to  other  applicable 
committees,  Indian  Health  Service  (IHS) 
institutional  review  committees  also 
must  review  the  project  if  any 
component  of  IHS  will  be  involved  with 
or  support  the  research.  If  any  American 
Indian  community  is  involved,  its  tribal 
government  must  also  approve  that 
portion  of  the  project  applicable  to  it. 

3.  HIV  Program  Review  Panel 

Recipients  must  comply  with  the 
document  entitled  Content  of  AIDS- 
Related  Written  Materials,  Pictorials, 
Audiovisuals,  Questiormaires,  Survey 
Instruments,  and  Educational  Sessions 
(June  1992)  (a  copy  is  in  the  application 
kit).  To  meet  the  requirements  for  a 
program  review  panel,  recipients  are 
encouraged  to  use  an  existing  program 
review  panel,  such  as  the  one  created  by 
the  State  health  department's  HIV/AIDS 
prevention  program.  If  the  recipient 
forms  its  own  program  review  panel,  at 
least  one  member  must  be  an  employee 
(or  a  designated  representative)  of  a 
State  or  local  health  department.  The 
names  of  the  review  panel  members 
must  be  listed  on  the  Assurance  of 
Compliance  form  CDC  0.1113,  which  is 
also  included  in  the  application  kit.  The 
recipient  must  submit  the  program 
review  panel's  report  that  indicates  all 
materials  have  been  reviewed  and 
approved. 

4.  Patient  Care 

Applicants  should  provide  assurance 
that  all  HIV-infected  patients  enrolled  in 
their  studies  will  be  linked  to  an 
appropriate  local  HTV  care  system  that 
can  address  their  specific  needs  such  as 
medical  care,  counseling,  social 
services,  and  therapy.  Details  of  the  HTV 
care  system  should  be  provided, 
describing  how  patients  will  be  linked 
to  the  system.  Funds  vyill  not  be  made 
available  to  support  the  provision  of 
direct  care  for  study  participants. 

5.  Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  CDC  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC-supported  research 
projects  involving  human  subjects, 
whenever  feasible  and  appropriate. 
Racial  and  ethnic  groups  are  those 
defined  in  OMB  Directive  No.  15  and 
include  American  Indian,  Alaskan 
Native,  Asian,  Pacific  Islander,  Black 
and  Hispanic.  Applicants  shall  ensure 


that  women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  caimot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  Friday.  September  15. 
1995,  pages  47947-47951  (a  copy  is 
included  in  the  application  kit). 

6.  Confidentiality 

Recipients  must  describe 
confidentiality  and  security  provisions 
to  protect  data  collected  through  HIV/ 
AIDS  surveillance,  including  copies  of 
local  data  release  policies;  employee 
training  in  confidentiality  provisions; 
State  laws,  rules,  or  regulations 
pertaining  to  the  protection  or  release  of 
surveillance  information;  and  physical 
security  of  hard  copies  and  electronic 
files  containing  confidential 
surveillance  information.  Recipients 
must  describe  any  laws,  rules, 
regulations,  or  health  department 
policies  that  require  or  permit  the 
release  of  patient  identifying 
information  collected  under  the  HIV/ 
AIDS  surveillance  system  to  entities 
outside  of  the  public  health  department 
and  measures  the  health  department  has 
taken  to  ensure  that  the  confidentiality 
of  individuals  reported  to  the 
surveillance  system  is  protected  from 
further  or  unlawful  disclosure. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Van  Malone,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  300,  Mail  Stop  E-15,  Atlanta, 
Georgia  30305  on  or  before  Augxist  11, 
1997. 

1 .  Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are  either 

A.  Received  on  or  before  the  stated 
deadline  date;  or 

B.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
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not  be  accepted  as  proof  of  timely 
mailing.) 

2.  late  Applications 

Applications  that  do  not  meet  the 
criteria  in  l.A.  or  IB.  above  are 
considered  late  applications.  Late 
applications  will  not  be  considered  in 
the  current  competition  and  will  be 
returned  to  the  applicant. 

Where  To  Obtain  Additional 
Information 

A  complete  program  description, 
information  on  application  procedures, 
an  application  package,  and  business 
management  technical  assistance  may 
be  obtained  from  Van  Malone,  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  300,  Mail 
Stop  E-15,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6575,  Email 
address  vxm7@cdc.gov.  The 
announcement  will  be  available  on  one 
of  two  Internet  sites  on  the  publication 
date:  CDC's  home  page  at  http:// 
www.cdc.gov,  or  at  the  Govenunent 
Printing  Office  home  page  (including 
free  access  to  the  Federal  Register)  at 
http://www.access.gpo.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Dr.  Richard 
Steketee  or  Dr.  Marta  Gwinn.  Division  of 
HIV/AIDS  Prevention,  National  Center 
for  HIV.  STD,  TB  Prevention,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
1600  Clifton  Road,  NE.,  Mail  Stop  E-46. 
Atlanta.  Georgia  30333,  telephone  (404) 
639-2090.  Eligible  applicants  are 
encouraged  to  call  before  developing 
and  submitting  their  application.  Please 
refer  to  Aimouncement  Number  797 
when  requesting  information. 

Potential  applicants  may  obtain  a 
copy  of  "Healthy  People  2000"  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
"Healthy  People  2000"  (Summary 
Report:  Stock  No.  017-001-00473-1) 
referenced  in  the  Introduction  from  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)512-1800. 

Dated:  July  3,  1997. 
Joseph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-18062  Filed  7-9-97;  8:45  am) 

BILUNG  COOe  41S3-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Cooperative 
Agreement  for  a  National  Center  for 
the  Prevention  of  Childhood 
Agricultural  Injury,  Program 
Announcement  737:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  SEP:  Cooperative 
Agreement  for  a  National  Center  for  the 
Prevention  of  Childhood  Agricultural  Injury, 
Program  Announcement  737. 

Time  and  Date:  8:30  a.m.-4:30  p.m..  August 
4.  1997. 

Place:  Corporate  Square  Building  11. 
Conference  Room  A.  Corporate  Square 
Boulevard.  Atlanta.  Geargia  30326. 

Status:  Closed. 

Matters  to  be  Discussed:  The  meeting  will 
include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Armouncement  737. 

The  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)  (4)  and  (6),  Title  5  U.S.C,  and 
the  Determination  of  the  Associate  Director 
for  Management  and  Operations,  CDC, 
pursuant  to  Pub.  L.  92-463. 

Contact  Per^n  forMore  Information:  Ann 
Cronin,  Office  of  Extramural  Coordination 
and  Special  Projects,  National  Institute  for 
Occupational  Safety  and  Health,  CIX,  M/S 
D36, 1600  Clifton  Road,  NE,  Atlanta,  Georgia 
30333,  telephone  404/639-2277. 

Dated:  July  03, 1997. 
Carolyn  J.  Russell, 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and  x 

Ptevention  (CDC). 
|FR  Doc.  97-18061  Filed  7-9-97;  8:45  am) 

BILLING  COOE  41S3-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

(Docket  No.  97D-0261] 

Frequently  Asked  Questions  About  the 
New  FDA  Tobacco  Regulations:  Draft 
Guidance;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  availability. 

summary:  The  Food  and  Drug 
Administration  is  announcing  the 


availability  of  a  draft  guidance  entitled 
"Frequently  Asked  Questions  About  the 
New  FDA  Tobacco  Regulations."  The 
draft  guidance  is  intended  to  address 
the  questions  most  frequently  asked  by 
retailers,  consumers,  and  others  about 
the  age  and  identification  requirements 
of  the  final  rule  restricting  the  sale  of 
cigarettes  and  smokeless  tobacco  to 
protect  children  and  adolescents. 
DATES:  Submit  written  comments  on  the 
draft  guidance  by  September  8,  1997. 
ADDRESSES:  The  draft  guidance  entitled 
"Frequently  Asked  Questions  About  the 
New  FDA  tobacco  Regulations,"  is 
available  on  the  Internet  at  http:// 
www.fda.gov/.  or  a  paper  copy  may  be 
ordered  free  of  charge  by  calling  1-888- 
FDA-4KIDS. 

Submit  written  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Kirchner.  Office  of  Policy  (HF- 
11).  Food  and  Drug  Administration. 
5600  Fishers  Lane.  rm.  14-72.  Rockville. 
MD  20857,  301-827-0867. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  28,  1996  (61 
FR  44396),  FDA  issued  a  final  rule  to 
restrict  the  sale  and  distribution  of 
cigarettes  and  smokeless  tobacco  in 
order  to  protect  children  and 
adolescents  (21  CFR  part  897).  The  final 
rule  covers  three  general  classes  of 
nicotine-containing  tobacco  products: 
Cigarettes,  loose  cigarette  tobacco,  and 
smokeless  tobacco.  The  final  rule 
applies  to  manufacturers,  distributors, 
retailers,  and  importers  who  make, 
distribute,  sell,  and  import  such 
products. 

Since  February  28.  1997,  the  final  rule 
has  prohibited  retailers  from  selling 
cigarettes,  loose  cigarette  tobacco,  or 
smokeless  tobacco  to  persons  under  the 
age  of  18.  and  has  required  retailers  to 
verify  the  age  of  customers  under  the 
age  of  27  by  checking  an  identification 
(ID)  card  which  contains  the  bearer's 
photograph  and  birth  date. 

Before  the  age  and  ID  requirements 
took  effect.  FDA  officials  held  a  series 
of  public  meetings  in  10  metropolitan 
areas  and  produced  a  national 
videoconference  to  explain  the  new 
requirements  and  to  answer  questions 
from  retailers,  consumers,  public  health 
officials,  and  others.  FDA  agreed  to 
make  available  written  answers  to  the 
questions  ruost  frequently  asked  at  these 
meetings. 

The  draft  guidance  that  FDA  is 
making  available  answers  these 
questions,  as  well  as  questions  that  FDA 
has  received  on  its  toll-free  hotline  and 
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over  the  Internet.  Because  some  of  the 
answers  contained  in  the  document 
represent  FDA's  current  interpretation 
of  new  regulatory  requirements,  the 
document  constitutes  guidance. 
Therefore,  FDA  is  publishing  the 
document  in  draft  and  soliciting  public 
comment.  FDA  will  review  received 
comments  and,  if  appropriate,  amend 
the  document  in  response  to  comments. 

Interested  parties  may  submit  written 
comments  on  the  draft  guidance  to  the 
Dockets  Management  Branch  (address 
above).  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  office  above 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

This  draft  guidance  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  Alternative  methods  that  comply 
with  the  tobacco  regulations  are 
acceptable.  If  a  regulated  company  or 
person  wishes  or  chooses  to  use  an 
approach  other  than  that  set  forth  in  this 
guidance  document,  FDA  will,  upon 
request,  discuss  with  that  company  or 


person  alternative  methods  of 
complying  with  the  regulations. 

Dated:  June  30,  1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-17974  Filed  7-9-97;  8:45  am] 

HLLJNG  COOE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  97N-(n63] 

Global  Pharmaceutical  Corp.  •!  al.; 
Proposal  to  Withdraw  Approval  of  Four 
New  Drug  Applications;  Opportunity 
for  a  Hearing 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTKM:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  a  hearing  on  the 
agency's  proposal  to  withdraw  approval 
of  four  new  drug  applications  (NDA's). 
The  basis  for  the  proposal  is  that  the 
sponsors  have  repeatedly  failed  to  file 
required  annual  reports  for  these 
applications. 


DATES:  Written  requests  for  a  hearing  are 
due  by  August  11.  1997;  data  and 
information  in  support  of  the  hearing 
request  are  due  by  September  8.  1997. 

ADDRESSES:  Requests  for  a  hearing, 
supporting  data,  and  other  comments 
should  be  identified  with  Docket  No. 
97N-0263  and  submitted  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  12420 
ParklawTi  Dr..  rm.  1-23.  Rockville.  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 

Olivia  A.  Vieira,  Center  for  Drug 
Evaluation  and  Research  (HFD-7).  Food 
and  Drug  Administration.  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  The 
holders  of  approved  applications  to 
market  new  drugs  or  antibiotic  drugs  for 
human  use  are  required  to  submit 
annual  reports  to  FDA  concerning  each 
of  their  approved  applications  in 
accordance  with  §  314.81  (21  CFR 
314.81).  The  holders  of  the  NDAs  listed 
in  the  table  below  have  foiled  to  submit 
the  required  annual  reports,  and  have 
not  responded  to  the  agency's  request  by 
certified  mail  for  submission  of  the 
reports. 


Application  No. 

NDA  9-273 

NDA  11-623 

NDA  12-748 

NDA  16-470 , 


Drug 


Rauwdfia  Serpentina  T^ets,  50  milligrams  (mg) 

and  100  mg. 
Mudlose  St^r  Powder  ., _ 


Duotrate  (pentaeryttirito!  tetranitrate)  Capsules,  45 

mg. 
Duotrate  (pentaerythntol  tetranitrate)  Capsules,  30 

mg. 


Applicant 


Global  Pharmaceutical  Corp.,  Castor  and  Kerv 
sington  Aves..  Philadelphia,  PA  19124-5694. 

European  Research  Associates,  Ltd.,  Pailtnakis 
Btdg..  Elisabeth  Ave..  P  O  Box  N3334,  Nas- 
sau, N.P.,  Bahamas 

Jones  Medical  Industnes,  Inc.,  1945  Crajg  Rd.. 
St.  Louis.  MO  63146. 

Do. 


The  last  two  products  listed.  NDA's 
12-748  and  16-470.  were  named  in  a 
notice  of  opportunity  for  hearing    *> 
published  in  the  Federal  Register  of 
October  14, 1984  (49  FR  40213),  under 
Docket  No.  87N-0262,  proposing  to 
withdraw  the  applications,  along  with 
other  applicants'  products,  because  they 
lack  substantial  evidence  of 
effectiveness.  In  response  to  that  notice, 
hearings  were  requested  and  a  hearing 
was  granted  (52  FR  32170,  August  26, 
1987);  Jones  Medical,  the  successor  in 
interest  to  NDA's  12-748  tod  16-470, 
filed  a  Notice  of  Participation;  on  May 
10,  1989.  the  Administrative  Law  Judge 
issued  his  Initial  Decision,  ordering  that 
NDA's  17-748  and  16-740.  and  others. 
be  withdrawn;  Jones  Medical,  as  well  as 


two  other  parties,  appealed  that 
decision  to  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner).  If  a  final 
order  on  NDA's  12-748  and  16—470  is 
issued  under  the  present  matter  for 
failing  to  file  required  annual  reports, 
the  appeal  by  Jones  Medical  in  Docket 
No.  87N-0262  will  be  regarded  as 
withdrawn. 

Therefore,  notice  is  given  to  the 
holders  of  the  NDA's  listed  in  the  table 
and  to  all  other  interested  persons  that 
the  Director  of  the  Center  for  Drug 
Evaluation  and  Research  proposes  to 
issue  an  order  under  section  505(e)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  355(e)) 
withdrawing  approval  of  the  NDA's  and 
all  amendments  and  supplements 


thereto  on  the  ground  that  the 
applicants  have  failed  to  submit  reports 
required  under  §  314.81. 

In  accordance  with  section  505  of  the 
act  and  part  314  (21  CFR  part  314).  the 
applicants  are  hereby  provided  an 
opportunity  for  a  hearing  to  show  why 
the  applications  listed  above  should  not 
be  withdrawn  and  an  opportunity  to 
raise,  for  administrative  determination, 
all  issues  relating  to  the  legal  status  of 
the  drug  products  covered  by  these 
applications. 

An  applicant  who  decides  to  seek  a 
hearing  shall  file:  (1)  On  or  before 
August  11.  1997.  a  vvrritten  notice  of 
participation  and  request  for  a  hearing, 
and  (2)  on  or  before  September  8.  1997, 
the  data,  information,  and  analyses 
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relied  on  lo  demonstrate  that  there  is  a 
genuine  and  substantial  issue  of  fact 
that  requires  a  hearing.  Any  other 
interested  person  may  also  submit 
comments  on  this  notice.  The 
procedures  and  requirements  governing 
this  notice  of  opportunity  for  hearing, 
notice  of  participation,  and  request  for 
hearing,  information  and  analyses  to 
justify  a  hearing,  other  comments,  and 
a  grant  or  denial  of  a  hearing  are 
contained  in  §  314.200  and  in  21  CFR 
part  12. 

The  failure  of  an  applicant  to  file  a 
timely  written  notice  of  participation 
and  request  for  hearing,  as  required  by 
§  314.200,  constitutes  an  election  by  that 
applicant  not  to  avail  itself  of  the 
opportunity  for  a  hearing  concerning  the 
proposal  to  withdraw  approval  of  the 
applications  and  constitutes  a  waiver  of 
any  contentions  concerning  the  legal 
status  of  the  drug  products.  FDA  will 
then  withdraw  approval  of  the 
applications  and  the  drug  products  may 
not  thereafter  lawfully  be  marketed,  and 
FDA  will  begin  appropriate  regulatory 
action  to  remove  the  products  from  the 
market.  Any  new  drug  product 
marketed  without  an  approved  nev.' 
drug  application  is  subject  to  regulatory 
action  at  any  time. 

A  request  for  a  hearing  may  not  rest 
upon  mere  allegations  or  denials,  but 
must  present  specific  facts  showing  that 
there  is  a  genuine  and  substantial  issue 
of  fact  that  requires  a  hearing.  Reports 
submitted  to  remedy  the  deficiencies 
must  be  complete  in  all  respects  in 
accordance  with  §314.81.  If  the 
submission  is  not  complete  or  if  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
reports,  the  Commissioner  will  enter 
summary  judgment  against  the  person 
who  requests  the  hearing,  making 
findings  and  conclusions,  and  denying 
a  hearing. 

All  submissions  under  this  notice  of 
opportunity  for  a  hearing  must  be  filed 
in  four  copies.  Except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  U.S.C.  331(j)  or  18 
U.S.C.  1905,  the  submissions  may  be 
seen  in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food .  Drug,  and  Cosmetic  Act 
(sec.  505  (21  U.S.C.  355))  and  under 
authority  delegated  to  the  Director, 
Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.82). 


Dated:  June  19,  1997. 
lanet  Woodcock, 

Director,  Center  for  Drug  Evaluation  and 
Research. 
(PR  Doc.  97-17977  Filed  7-9-97;  8:45  am] 

BIUJNG  CODE  4160-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  93P-0355) 

Gastroenterology-Urology  Devices; 
Denial  of  Request  for  Change  in 
Classification  of  the  Ostomy  Pouch 
and  Accessories 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  denial  of  petition. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  denying  the 
petition  submitted  by  Abraham  L. 
L,astnik  (hereinafter  referred  to  as  the 
petitioner)  to  reclassify  the  ostomy 
pouch  and  accessories  from  class  I  into 
class  11.  The  agency  is  denying  the 
petition  because  there  is  no  new 
information,  in  the  form  of  valid 
scientific  evidence,  that  general  controls 
currently  used  in  the  production  of 
these  devices  are  not  sufficient  to  assure 
the  safety  and  effectiveness  of  the 
devices.  This  notice  also  summarizes 
the  basis  for  the  agency's  decision. 
EFFECTIVE  DATE:  July  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  L.  Yin,  Center  for  Devices  and 
Radiological  Health  {HFZ-470).  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-594-5072. 
SUPPLEMENTARY  INFORMATION: 

I.  Classification  and  Reclassification  of 
Devices  Under  the  Medical  Device 
Amendments  of  1976 

Under  section  513  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c),  as  amended  by  the 
Medical  Device  Amendments  of  1976 
(the  amendments)  (Pub.  L.  94-295), 
FDA  must  classify  devices  into  one  of 
three  regulatory  classes:  Class  I,  class  II, 
or  class  III.  FDA's  classification  of  a 
device  is  determined  by  the  amount  of 
regulation  necessary  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  a  device.  Except  as 
provided  in  section  520(c)  of  the  act  (21 
U.S.C.  360j(c)).  FDA  may  not  use 
confidential  information  concerning  a 
device's  safety  and  effectiveness  as  a 
basis  for  reclassification  of  the  device 
from  class  III  into  class  II  or  class  I. 


Under  the  amendments,  devices  were 
classified  into  class  I  (general  controls) 
if  there  was  information  showing  that 
the  general  controls  of  the  act  were 
sufficient  to  provide  reasonable 
assurance  of  safety  and  effectiveness: 
into  class  II  (performance  standards)  if 
general  controls  were  insufficient  to 
provide  reasonable  assurance  of  safety 
and  effectiveness,  but  there  was 
sufficient  information  to  establish  a 
performance  standard  that  would 
provide  such  assurance;  and  into  class 
ni  (premarket  approval)  if  there  was      « 
insufficient  information  to  support 
placing  a  device  into  class  I  or  class  II, 
and  the  device  was  a  life-sustaining  or 
life-supporting  device  or  was  for  a  use 
that  is  of  substantial  importance  in 
preventing  impairment  of  human 
health,  or  if  the  device  presented  a 
potential  unreasonable  risk  of  illness  or 
injury. 

FDA  has  classified  most  generic  types 
of  devices  that  were  on  the  market 
before  the  date  of  the  amendments  (May 
28,  1976)  (generally  referred  to  as 
preamendments  devices)  under  the 
procedures  set  forth  in  section  513(c) 
and  (d)  of  the  act  through  the  issue  of 
classification  regulations  into  one  of 
these  three  regulatory  classes.  Under 
section  513(c)  and  (d)  of  the  act,  FDA 
secures  expert  Panel  recommendations 
on  initial  device  classifications  for 
generic  types  of  devices.  FDA  then 
considers  the  Panel's  recommendations 
and,  through  notice  and  comment 
rulemaking,  issues  classification 
regulations. 

Devices  introduced  into  interstate 
commerce  for  the  first  time  after  May 
28,  1976,  are  by  statute  automatically 
classified  into  class  III  under  section 
513(f)  of  the  act.  These  devices  may  be 
reclassified  through  the  premarket 
notification  process  under  section 
510(k)  of  the  act  (21  U.S.C.  360(k)). 
Those  devices  that  FDA  finds  to  be 
substantially  equivalent  to  a  class  I  or  II 
generic  type  of  device  are  thereby 
classified  in  the  same  class  as  the 
predicate  device. 

Reclassification  of  classified 
preamendments  devices  is  governed  by 
section  513(e)  of  the  act.  Section  513(e) 
of  the  act  provides  that  FDA  may,  by 
rulemaking,  reclassify  a  device  (in  a 
proceeding  that  parallels  the  initial 
classification  proceeding)  based  on 
"new  information."  The  reclassification 
can  be  initiated  by  FDA  or  by  the 
petition  of  an  interested  person. 

The  term  "new  information,"  as  used 
in  section  513(e)  of  the  act,  includes 
information  developed  as  a  result  of  a 
reevaluation  of  the  data  before  the 
agency  when  a  device  was  originally 
classified,  as  well  as  information  not 
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presented,  not  available,  or  not 
developed  at  that  time.  (See,  e.g., 
Holland  Rantos  v.  United  States 
Department  of  Health,  Education,  and 
Welfare,  587  F.2d  1173, 1174  n.l  (D.C. 
Cir.  1978);  Upjohn  v.  Finch,  422  F.2d 
944  (6th  Cir.  1970);  Bell  v.  Goddard,  366 
F.2d  177  (7th  Cir.  1966).) 

Reevaluation  of  the  data  previously 
before  the  agency  is  an  appropriate  basis 
for  subsequent  regulatory  action  where 
the  reevaluation  is  made  in  light  of 
changes  in  "medical  science."  (See 
Upjohn  V.  Finch,  supra,  422  F.2d  at 
951.)  However,  regardless  of  whether 
data  before  the  agency  are  old  or  new 
data,  the  "new  information"  on  which 
any  reclassification  is  based  is  required 
to  consist  of  "valid  scientific  evidence," 
as  defined  in  section  513(a)(3)  of  the  act 
and  21  CFR  860.7(c)(2).  FDA  relies  upon 
"valid  scientific  evidence"  in  the 
classification  process  to  determine  the 
level  of  regulation  for  devices.  For  the 
purpose  of  reclassification,  the  valid 
scientific  evidence  upon  which  the 
agency  relies  must  be  publicly  available 
in  accordance  with  section  520(c)  of  the 
act.  Publicly  available  information 
excludes  trade  secret  andVor 
confidential  commercial  information, 
e.g.,  the  contents  of  premarket  approval 
applications. 

n.  Reclassification  Under  the  Safe 
Medical  Devices  Act  of  1990 

The  Safe  Medical  Devices  Act  of  1990 
(the  SMDA)  (Pub.  L.  101-629)  further 
amended  the  act  to  change  the 
definition  of  a  class  II  device.  Under  the 
SMDA,  class  II  devices  are  those  devices 
for  which  there  is  insufficient 
information  to  show  that  general 
controls  themselves  will  provide 
reasonable  assurance  of  safety  and 
effectiveness,  but  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance,  including  the 
issuance  of  a  performance  standard  or 
other  special  controls,  such  as 
postmarket  surveillance,  patient 
registries,  guidelines,  and  other 
appropriate  actions  necessary  to  provide 
such  assurance  of  the  device.  Thus,  the 
definition  of  a  class  n  device  was 
changed  from  "performance  standards" 
to  "special  controls." 

m.  Background 

In  the  Federal  Register  of  November 
23,  1983  (48  FR  53012  at  53023),  FDA 
issued  a  final  rule  classifying  the 
ostomy  pouch  and  accessories  into  class 
I  (§876.5900  (21  CFR  876.5900)). 
Section  876.5900  describes  the  device  as 
follows: 

Ad  ostomy  pouch  and  accessories  is  a 
device  that  consists  of  a  bag  that  is  attached 
to  the  paUenl's  skin  by  an  adhesive  mateiial 


and  that  is  intended  for  use  as  a  receptacle 
for  collection  of  fecal  material  or  urine 
following  an  ileostomy,  colostomy,  or 
ureterostomy  (a  surgically  created  of)ening  of 
the  small  intestine,  large  intestine,  or  the 
ureter  on  the  surface  of  the  body).  This 
generic  type  of  device  and  its  accessories 
includes  the  ostomy  pouch,  ostomy  adhesive, 
the  disposable  colostomy  appliance,  ostomy 
collector,  colostomy  pouch,  urinary 
ileostomy  bag,  urine  collecting  ureterostomy 
bag,  ostomy  drainage  bag  with  adhesive, 
stomal  bag,  ostomy  protector,  and  the  ostomy 
size  selector,  but  excludes  ostomy  pouches 
which  incorporate  arsenic-containing 
compounds. 

In  the  Federal  Register  of  January  23, 
1981  (46  FR  7633),  the  agency  had 
initially  proposed  that  the  devices  be 
classified  into  class  II.  The  proposal 
stated  that  the  devices  were  reviewed  by 
the  Gastroenterological/Urological 
Device  Classification  Panel,  the  General 
Hospital  and  Personal  Use  Device 
Classification  Panel,  and  the  General 
and  Plastic  Surgery  Device 
Classification  Panel.  Although  the  latter 
two  Panels  recommended  classification 
of  the  ostomy  pouch  and  accessories 
into  class  I,  the  agency  agreed  with  the 
Gastroenterological/Urological  Device 
Classification  Panel  recommendation  to 
classify  the  devices  into  class  D,  and 
proposed  classification  accordingly.  The 
Panels'  recommendations,  among  other 
things,  addressed  the  issues  of 
allergenic  materials,  inadequate  fit 
allowing  liquid  feces  to  contact  skin, 
and  malposition  or  slipping  of  the 
appliance  with  pressure  against  a 
protruding  stoma.  In  addition,  the 
Panels  determined  that  the  device  is  not 
an  implant  nor  is  it  life  sustaining  or  life 
supporting. 

Tne  agency  received  one  comment  on 
the  proposed  classification  of  the 
ostomy  pouch  and  accessories.  The 
comment  effectively  refuted  the 
arguments  used  by  the 
Gastroenterological/Urological  Device 
Classification  Panel  in  recommending 
the  devices  be  classified  into  class  II, 
and  the  comment  suggested  that  the 
devices  be  classified  into  class  I, 
instead.  In  response  to  the  comment, 
based  upon  the  best  information 
available  at  that  time,  and  based  upon 
the  original  recommendations  of  the 
General  Hospital  and  Personal  Use 
Device  Classification  Panel  and  the 
General  and  Plastic  Surgery  Device 
Classification  Panel,  the  agency 
determined  to  place  ostomy  devices  into 
class  I. 

In  the  Federal  Register  of  June  12, 
1989  (54  FR  25042),  the  agency 
exempted  the  ostomy  pouch  and 
accessories  from  the  requirements  of 
premarket  notification,  determining  that 
"the  manufacturer's  submissions  of 


premarket  notifications  are  unnecessary 
for  the  protection  of  the  public  health 
and  that  review  of  such  notifications  by 
the  agency  will  not  advance  FDA's 
public  health  mission."  Though  the 
ostomy  pouch  and  accessories  were 
exempted  from  premarket  notification, 
they  were  not  exempted  from  the 
requirements  of  the  current  good 
manufacturing  practice  regulations  of  21 
CFR  part  820  or  other  general 
adulteration  or  misbranding  petitions. 
Subsequently,  the  agency  received  a 
petition  dated  August  30,  1993, 
submitted  by  the  petitioner  requesting 
that  the  ostomy  pouches  and  accessories 
be  reclassified  into  class  IL 

rv.  Agency  Decision 

The  petition  stated  that  it  was 
inappropriate  for  the  agency  to  classify 
the  devices  into  class  1  based,  in  part,  on 
a  single  comment  submitted  by  a 
manufacturer  of  ostomy  accessories, 
because  the  manufacturer  did  not  have 
sufficient  information  regarding  the 
magnitude  or  frequency  of  device 
related  problems.  Furthermore,  the 
petitioner  states  that,  "because  ostomy 
prostheses  are  in  constant  contact  with 
tissues  that  are  normally  retained  within 
the  body  cavify,  they  would  be  expected 
to  present  the  same  risks  *  *  *  as 
[device]  implants."  These  risks  include 
adverse  tissue  reaction,  problems  with 
inadequate  fit  or  improper  size,  and  the 
potential  for  toxic  systemic  effects.  The 
petitioner  also  claims  that  the  issuance 
of  voluntary  and  mandatory  standards 
by  certain  foreign  coimtries  evidences 
the  need  for  performance  standards,  and 
that  there  is  sufficient  information 
available  to  issue  such  performance 
standards.  The  petition  asserts  that 
classification  into  class  II  and 
performance  standards  would  eliminate 
or  reduce  risks  and  shortcomings 
associated  with  these  devices. 

FDA  recognizes  that  section  513(e)  of 
the  act  provides  that  for  a 
preamendments  device  for  which 
reclassification  is  sought,  FDA  may 
secure  a  recommendation  concerning 
the  reclassification  from  the  Panel, 
which  had  made  a  recommendation  on 
the  initial  classification  of  the  device. 
FDA  did  not,  however,  refer  this 
petition  to  the  Panel  because  the 
petitioner  did  not  present  new 
information  to  warrant  reconsideration 
of  these  devices  by  a  Panel. 

Based  on  its  review  of  the  information 
contained  in  the  petition,  the  agency 
finds  that  the  petition  raises  the  same 
issues  previously  evaluated  by  the 
device  classification  Panels  and  FDA 
when  issuing  the  1 989  final  rule 
classifying  ostomy  pouches  and 
accessories  into  cla&s  I.  The  petitioner 
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provided  no  new  information  that 
supports  his  assertion  that  the  risks 
posed  by  these  devices  are  of  a 
magnitude  or  frequency  that  is  different 
than  those  considered  by  FDA  in  1989 
in  classifying  these  devices  into  class  I. 
Moreover,  the  agency  searched  its 
Medical  Device  Reporting  (MDR)  data 
bases  in  order  to  ascertain  the  extent  of 
reported  problems  or  adverse  incidents 
associated  with  these  types  of  devices. 
The  search  for  reported  events  during 
the  period  from  1985  to  1997  revealed 
that  not  only  are  the  rates  of  reported 
problems  extremely  low,  but  that  the 
problems  are  the  same  type  previously 
reported  and  considered  by  FDA  and 
the  Panels. 

Accordingly,  FDA  believes,  on  the 
basis  of  the  same  information 
considered  and  the  same  reasons  stated 
in  the  1989  classification  regulation,  as 
well  as  the  examination  of  MDR  reports 
for  these  devices  from  1985  to  1997,  that 
the  risks  to  the  public  health  posed  by 
these  devices  are  low  and  that  class  I 
provides  a  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  devices. 

Furthermore,  FDA  does  not  agree  with 
the  petitioner's  claim  that  the  issuance 
of  voluntary  and  mandatory  standards 
by  certain  foreign  countries  evidences 
the  need  for  a  designation  of  class  II 
with  f)erformance  standards.  The 
existence  of  performance  standards  in 
other  countries  for  a  certain  device  is 
not  the  statutory  criterion  under  the  act 
for  the  issuance  of  mandatory 
performance  standards,  or  a  designation 
of  class  II. 

Under  section  513(a)(1)(B)  of  the  act, 
a  device  is  to  be  classified  in  class  II  if 
it  is  a  device  that  cannot  be  classified  as 
a  class  I  device  because  the  general 
controls  by  themselves  are  insufficient 
to  provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device, 
and  for  which  there  is  sufficient 
information  to  establish  special  controls 
to  provide  such  assurance.  Therefore, 
the  relevant  inquiry  to  determine 
whether  a  device  should  be  classified  as 
class  II  and  be  subject  to  performance 
standards,  is  not  whether  there  could  be 
performance  standards  but  whether 
class  I  controls  are  insufficient  to 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

On  the  basis  of  information  described 
above  concerning  the  risks  associated 
with  ostomy  pouches  and  accessories, 
FDA  believes  that  these  devices  are 
appropriately  in  class  I  because  general 
controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  these  devices. 

The  petitioner  presented  insufficient 
new  inJFormation,  in  the  form  of  valid 
scientific  evidence,  to  determine  that 


special  controls  described  in  section 
513(a)(1)(B)  of  the  act,  in  addition  to  the 
general  controls  applicable  to  all 
devices,  are  necessary  to  provide 
reasonable  assurance  of  the  device's 
safety  and  effectiveness  for  its  intended 
use.  FDA,  therefore,  is  denying  the 
petition. 

Dated:  June  27, 1997. 
)oMph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  97-17972  Filed  7-9-97;  8:45  am) 
BUXJNQ  C006  41«Mn-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-02S91 

Kensey  Nash  Corp.;  Premarket 
Approval  of  tt>e  Angio-Seai^M 
Hemostatic  Puncture  Closure  Device 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 

Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Kensey 
Nash  Corp.,  Exton,  PA,  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  the  Angio- 
Seal""^  Hemostatic  Puncture  Closure 
Device.  After  reviewing  the 
recommendation  of  the  Circulatory 
System  Devices  Panel,  FDA's  Center  for 
Devices  and  Radiological  Health  (CDRH) 
notified  the  applicant,  by  letter  of 
September  30, 1996,  of  the  approval  of 
the  application. 

DATES:  Petitions  for  administrative 
review  by  August  11,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Christopher  M.  Sloan,  Center  for 
Devices  and  Radiological  Health  (HFZ- 
450),  Food  and  Drug  Administration, 
9200  Corporate  Blvd.,  Rockville,  MD 
20850, 301-443-8243. 
SUPPLEMENTARY  INFORMATION:  On 
October  28, 1993,  Kensey  Nash  Corp., 
Exton.  PA  19341,  submitted  to  CDRH  an 
application  for  premarket  approval  of 
the  Angio-Seal""^  Hemostatic  Punctiue 
Closure  Device.  The  device  is  a  vascular 
hemostasis  device  and  is  indicated  for 
use  in  closing  and  in  reducing  time  to 


hemostasis  at  the  femoral  arterial 
puncture  site  in  patients  who  have 
undergone  diagnostic  angiography  or 
percutaneous  transluminal  coronary 
angioplasty  (PTCA)  procedures  using  an 
8F  or  smaller  procedure  sheath. 

On  May  8.  1995,  the  Circulatory 
System  Devices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  conmiittee,  reviewed  and 
recommended  approval  of  the 
application.  On  September  30,  1996, 
CDRH  approved  the  application  by  a 
letter  to  the  applicant  from  the  Director 
of  the  Office  of  Device  Evaluation, 
CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  AdministratiTe  Review 

Section  515(d)(3)  of  the  act  (21  U.S.C. 
360e(d)(3))  authorizes  any  interested 
person  to  petition,  under  section  515(g) 
of  the  act,  for  administrative  review  of 
CDRH's  decision  to  approve  this 
application.  A  petitioner  may  request 
either  a  formal  hearing  under  21  CFR 
part  12  of  FDA's  administrative 
practices  and  procedures  regulations  or 
a  review  of  the  application  and  CDRH's 
action  by  an  independent  advisory 
committee  of  experts.  A  petition  is  to  be 
in  the  form  of  a  petition  for 
reconsideration  under  21  CFR  10.33(b). 
A  petitioner  shall  identify  the  form  of 
review  requested  (hearing  or 
independent  advisory  committee)  and 
shall  submit  with  the  petition 
supporting  data  and  information 
showing  that  there  is  a  genuine  and 
substantial  issue  of  material  £act  for 
resolution  through  administrative 
review.  After  reviewing  the  petition, 
FDA  will  decide  whether  to  grant  or 
deny  the  petition  and  will  publish  a 
notice  of  its  decision  in  the  Federal 
Register.  If  FDA  grants  the  petition,  the 
notice  will  state  the  issue  to  be 
reviewed,  the  form  of  the  review  to  be 
used,  the  persons  who  may  participate 
in  the  review,  the  time  and  place  where 
the  review  will  occur,  and  other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  11, 1997  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document  Received  petitions  may  be 
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seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  .Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  )une  10.  1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  97-17971  Filed  7-9-97;  8:45  ami 
BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-0253] 

Medispec,  Ltd.;  Premarket  Approval  of 
Econolith^'^  Extracorporeal  Shock 
Wave  Lithotripter 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  its 
approval  of  the  application  by  Medispec 
Ltd.,  Rockville,  MD,  for  premarket 
approval,  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act),  of  the 
Medispec  Ltd.,  Econolith^M  Lithotripter. 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  noUfied  the 
applicant,  by  letter  of  April  7,  1997,  of 
the  approval  of  the  application. 
DATES:  Petitions  for  administrative 
review  by  August  11,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  P.  Pagano.  Center  for  Devices 
and  Radiological  Health  (HFZ-472). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2194. 

SUPPLEMENTARY  INFORMATION:  On 
December  26,  1995,  Medispec  Ltd., 
Rockville,  MD,  20850,  submitted  to 
CDRH  an  application  for  premarket 
approval  of  the  Econolith^^ 
LiUiotripter.  The  device  is  an 
extracorporeal  shockwave  lithotripter 
and  is  indicated  for  use  in  the 
noninvasive  fragmentation  of  upper 


urinary  tract  stones  between  5  and  20 
millimeters  in  size. 

In  accordance  with  the  provisions  of 
section  515(c)(2)  of  the  act  (21  U.S.C. 
360e(c)(2))  as  amended  by  the  Safe 
Medical  Devices  Act  of  1990,  this 
premarket  approval  application  (PMA) 
was  not  referred  to  the  Gastroenterology 
and  Urology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee, 
an  FDA  advisory  conamittee,  for  review 
and  recommendation  because  the 
information  in  the  PMA  substantially 
duplicates  information  previously 
reviewed  by  this  panel. 

On  April  7,  1997,  CDRH  approved  the 
application  by  a  letter  to  the  applicant 
from  the  Deputy  Directof,  Clinical  and 
Review  Policy,  the  Office  of  Device 
Evaluation.  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

Opportunity  for  Administrative  Review 

Section  515(d)(3)  of  the  act  authorizes 
any  interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 
identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  11,  1997  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information. 


identified  with  the  name  of  the  device 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sees.  515(d),  520(h)  (21  U.S.C.  360e(d). 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  June  10.  1997. 
Joaeph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
(FR  Doc.  97-17973  Filed  7-9-97;  8:45  am] 
nUJNQ  CODE  41«>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97M-01 66] 

Johnson  and  Johnson  Interventional 
Systems  Co.;  Premarket  Approval  of 
PALMAZ-SCHATZ^-^'  Balloon- 
Expandable  Stent 

AQENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  its 
approval  of  the  application  by  Johnson 
and  Johnson  Inter\'entionaJ  Systems  Co., 
Warren,  NJ.  for  premarket  approval, 
under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act),  of  PALMAZ- 
SCHATZ™  Balloon-Expandable  Stent. 
After  reviewing  the  recommendation  of 
the  Circulatory  System  Devices  Panel, 
FDA's  Center  for  Devices  and 
Radiological  Health  (CDRH)  notified  the 
applicant,  by  letter  of  .August  2,  1994,  of 
the  approval  of  the  application.  In 
addition,  the  PALMAZ-SCHATZ™ 
Balloon-Expandable  Stent  requires 
tracking  under  the  act  as  amended  by 
the  Safe  Medical  Devices  Act  of  1990. 
DATES:  Petitions  for  administrative 
review  by  August  11,  1997. 
ADDRESSES:  Written  requests  for  copies 
of  the  summary  of  safety  and 
effectiveness  data  and  petitions  for 
administrative  review  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  12420 
Parklawn  Dr.,  rm.  1-23,  Rockville,  MD 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bram  D.  Zuckerman.  Center  for  Devices 
and  Radiological  Health  (HFZ-450). 


37068 


Federal  Register  /  Vol.  62.  No.  132  /  Thursday,  July  10.  1997  /  Notices 


Food  and  Drug  Administration,  1390 
Piccard  Dr.,  Rockville.  MD  20850.  301- 
443-8243. 

SUPPLEMENTARY  INFORMATION:  On 
December  7,  1990,  Johnson  and  Johnson 
kiterventional  Systems,  Co.,  Warren,  NJ 
07059.  submitted  to  CDRH  an 
application  for  premarket  approval  of 
PALMAZ-SCHATZ™  Balloon- 
Expandable  Stent.  The  PALMAZ- 
SCHATZ™  Balloon-Expandable  Stent  is 
indicated  for  use  in  a  group  of  selected 
patients  eligible  for  balloon  angioplasty 
(see  Individualization  of  Treatment, 
which  is  available  for  examination  at 
the  Dockets  Management  Branch 
(address  above))  with  symptomatic 
ischemic  heart  disease  due  to  discrete 
(length  less  than  15  millimeter  (mm)), 
de  novo  native  coronary  artery  lesions 
with  a  reference  vessel  diameter  in  the 
range  of  3  to  4  mm.  In  this  patient 
population,  stenting  the  coronary  artery 
produces  a  larger  luminal  diameter, 
maintains  arterial  patency,  and  reduces 
the  incidence  of  restenosis  at  6  months 
as  compared  with  balloon  angioplasty. 
The  stent,  however,  represents  a 
permanent  implant  into  the  coronary 
artery.  One  year  and  longer  foUowup  is 
not  well  characterized. 

On  May  3,  1994,  the  Circulatory 
System  Eievices  Panel  of  the  Medical 
Devices  Advisory  Committee,  an  FDA 
advisory  committee,  reviewed  and 
recommended  approval  of  the 
application. 

On  August  2,  1994,  CDRH  approved 
the  application  by  a  letter  to  the 
applicant  from  the  Director  of  the  Office 
of  Device  Evaluation,  CDRH. 

A  summary  of  the  safety  and 
effectiveness  data  on  which  CDRH 
based  its  approval  is  on  file  in  the 
Dockets  Management  Branch  (address 
above)  and  is  available  from  that  office 
upon  written  request.  Requests  should 
be  identified  with  the  name  of  the 
device  and  the  docket  number  found  in 
brackets  in  the  beading  of  this 
document. 

Opportunity  for  Adminintrative  Review 

Section  515(d)(3)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360e(d)(3))  authorizes  any 
interested  person  to  petition,  under 
section  515(g)  of  the  act,  for 
administrative  review  of  CDRH's 
decision  to  approve  this  application.  A 
petitioner  may  request  either  a  formal 
hearing  under  21  CFR  part  12  of  FDA's 
administrative  practices  and  procedures 
regulations  or  a  review  of  the 
application  and  CDRH's  action  by  an 
independent  advisory  committee  of 
experts.  A  petition  is  to  be  in  the  form 
of  a  petition  for  reconsideration  under 
21  CFR  10.33(b).  A  petitioner  shall 


identify  the  form  of  review  requested 
(hearing  or  independent  advisory 
committee)  and  shall  submit  with  the 
petition  supporting  data  and 
information  showing  that  there  is  a 
genuine  and  substantial  issue  of 
material  fact  for  resolution  through 
administrative  review.  After  reviewing 
the  petition,  FDA  will  decide  whether  to 
grant  or  deny  the  petition  and  will 
publish  a  notice  of  its  decision  in  the 
Federal  Register.  If  FDA  grants  the 
petition,  the  notice  will  state  the  issue 
to  be  reviewed,  the  form  of  the  review 
to  be  used,  the  persons  who  may 
participate  in  the  review,  the  time  and 
place  where  the  review  will  occur,  and 
other  details. 

Petitioners  may,  at  any  time  on  or 
before  August  11,  1997  file  with  the 
Dockets  Management  Branch  (address 
above)  two  copies  of  each  petition  and 
supporting  data  and  information, 
identified  with  the  name  of  the  device 
eind  the  docket  number  found  in 
brackets  in  the  heading  of  this 
dociunent.  Received  petitions  may  be 
seen  in  the  office  above  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

This  notice  is  issued  under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sees.  515(d).  520(h)  (21  U.S.C.  360e(d), 
360j(h)))  and  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Director,  Center  for  Devices  and 
Radiological  Health  (21  CFR  5.53). 

Dated:  May  29,  1997. 
Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy,  Center 
for  Devices  and  Radiological  Health. 
[FR  Doc.  97-17975  Filed  7-9-97;  8:45  am) 
MLUNO  CODE  4ie0-01-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  NLM  Online  Application 
Packet 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Library  of  Medicine  (NLM),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  simunaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 

Proposed  Collection 

Title:  NLM  Online  Application 
Packet.  Type  of  Information  Collection 


Request:  Extension  of  OMB  No.  0925- 
0223.  Expires  08/31/97.  Need  and  Use 
of  Information  Collection:  The  NLM 
uses  the  information  provided  by 
individuals  and  institutions  for 
MEDLARS  online  system  user  code 
assignments  and  invoices  for  system 
use.  Frequency  of  Response:  On 
occasion.  Affected  Public:  Individuals  or 
households;  businesses  or  other  for 
profit;  State  or  local  governments; 
Federal  agencies;  Non-profit 
institutions;  Small  businesses  or 
organizations.  Type  of  Respondents: 
Organizations,  Health  Care  Providers. 
Students.  The  annual  reporting  biu-den 
is  as  follows:  Estimated  Number  of 
Respondents  annually:  1,800.  Estimated 
Number  of  Responses  per  Respondent: 
1:  Average  Burden  Hours  Per  Response: 
0.0833  hours;  and  Estimated  Total 
Annual  Burden  Hours  Requested: 
149.94.  The  annualized  cost  to 
respondents  is  estimated  at:  $1,499. 
There  are  no  capital  costs  to  report. 
There  are  no  operating  or  maintenance 
costs  to  report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (3) 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION: 

To  request  additional  information  on 
the  proposed  collection  of  information 
or  to  obtain  a  copy  of  the  data  collection 
instnunent,  contact  Carolyn  Tilley, 
Head,  Medlars  Management  Section, 
BSD,  LO,  NLM,  NIH,  Building  38A. 
Room  4N-04,  8600  Rockville  Pike. 
Bethesda.  MD  20894.  or  call  non-toll 
free  number  (301)  402-1076.  You  may 
also  e-mail  your  request  to: 
Carolyn tilley@ccmail.nlm.nih.gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  60 
days  of  the  date  of  this  publication. 
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Dated:  July  1,  1997. 
Donald  C.  Poppke, 
Executive  Officer,  NLM. 
[FR  Doc.  97-18007  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Submission  of  OMB  Review;  Comment 
Request;  Drug  Accountability  Record 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute,  the  National 
Institutes  of  Health  (NIH)  will  publish 
periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 
PROPOSED  COLLECTION:  Title:  Drug 
Accountability  Record  (Form  NIH  2564) 
and  Transfer  Investigation  Drug  Record 
(NIH  form  2564-1).  Type  of  Information 
Collection  Request:  Extension,  with  no 
Changes  OMB  No.  0925-0240, 
Expiration  Date  10/31/97.  Need  and  Use 
of  Information  Collection:  Food  and 
Drug  Administration  (FDA)  regulations 
require  investigators  to  establish  a 
record  of  the  receipt,  use  and 
disposition  of  all  investigational  agents. 
The  National  Cancer  Institute,  NCI,  as  a 
sponsor  of  investigational  drug  trials, 
has  the  responsibility  to  assure  the  FDA 
that  investigators  in  its  clinical  trials 
program  are  maintaining  systems  for 
drug  accountability.  In  order  to  fulfill 
these  requirements,  a  standard 
Investigational  Drug  Accbuntability 
Report  Form  (NIH  2564)  was  designed 
to  account  for  drug  inventories  and 
usage  by  protocols.  The  Transfer 
Investigational  Drug  Form  (NIH  2564-1) 
permits  intra-institutional  transfer  of 
drugs  to  other  approved  investigators  for 
other  approved  protocols.  The  data 
obtained  from  the  drug  accountability 
record  will  be  used  to  keep  track  of  the 
dispensing  of  investigational  anticancer 
agents  to  patients.  It  is  used  by  NCI 
management  to  ensure  that 
investigational  drug  supplies  are  not 
diverted  for  inappropriate  protocol  or 
patient  use.  The  information  is  also 
compared  to  patient  flow  sheets 
(protocol  reporting  forms)  during  site 
visits  conducted  for  each  investigator 
once  every  three  years.  All  comparisons 
are  done  with  the  intention  of  ensuring 
protocol,  patient  and  drug  compliance 
for  patient  safety  and  protections. 
Frequency  of  Response:  Daily.  Affected 


Public:  state  or  local  governments, 
businesses  or  other  for-profit.  Federal 
agencies  or  employees,  non-profit 
institutions,  and  small  business  or 
organizations.  Type  of  Respondents: 
Investigators,  pharmacist,  nurses, 
pharmacy  technicians,  data  manager. 
The  aimual  reporting  burden  is  divided 
into  two  major  areas.  These  are  the 
audits  of  Drug  Accountability  Forms  by 
Government  and  its  contractors  and  the 
use  of  the  forms  by  clinical  research 
sites.  The  burden  is  as  follows: 

Federal  Burden:  1700  audits  are 
conducted  of  clinical  research  sites,  a 
minimum  of  three  Drug  Accountability 
Forms  are  reviewed  at  each  audit.  Each 
form  requires  Vz  hour  to  review. 

Number  of  Respondents:  1700. 

Number  of  responses  per  Respondent: 
3. 

Average  Burden  per  Response:  0.5 
hours. 

Annual  Burden  Hours:  18,250  hours. 

Clinical  Trial  Site  Burden:  The 
annualized  respondents'  burden  for 
record  keeping  is  estimated  to  require 
3,650  hours  for  drug  accountability  and 
120  hours  for  drug  transfer.  The 
reporting  burden  is  the  average  time  (4 
minutes  or  0.1  hours)  required  to 
complete  the  transfer  investigation  drug 
form  multiplied  by  the  number  of  forms 
completed  aimually.  The  record  keeping 
burden  represents  an  average  time 
required  for  multiple  entries  (4  minutes 
or  0.1  hour  per  entry)  on  the  drug 
accountability  form,  the  average  number 
of  forms  maintained  by  each  record 
keeper  and  the  number  of  record 
keepers.  These  estimates  are  based  on 
the  36,500  items  shipped  by  the  PMB 
and  the  1,200  items  transfer  approvals 
in  t:alendar  year  1996. 

Drug  Transfer  Forms 

Number  of  Respondents:  1200. 
Number  of  response  per  Respondent: 
1. 
Avemge  Burden  per  Response:  0.1. 
Aimual  Burden  Hours:  120  hours. 

Drug  Accountability  Forms 

Number  of  Record  Keepers:  4560. 

Number  of  responses  per  Respondent: 
8. 

Avernge  Burden  per  Response:  0.1. 

Annual  Burden  Hours:  3650  hours. 

Total  Annualized  Burden  for  Record 
Keeping  and  Reporting:  3,770  Hours. 

There  are  no  Capital  Costs,  Operating 
Costs,  and/or  Maintenance  Cost  to 
report. 

Request  for  Comments 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
are  invited  on  one  or  more  of  the 
following  points:  (1)  Whether  the 


proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  The  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
Ways  to  enhance  the  quality,  utihty,  and 
clarity  of  the  information  to  be 
collected:  and  (4)  Ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

FOR  FURTHER  INFORMATION: 

To  request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Joseph  High,  Head, 
Drug  Management  and  Authorization 
Section.  Pharmaceutical  Management 
Branch,  Cancer  Therapy  Evaluation 
Program,  Division  Cancer  Therapy, 
Diagnosis,  and  Centers,  National  Cancer 
Institute,  Executive  Plaza  North,  Room 
707.  9000  Rockville  Pike,  Bethesda,  MD 
20892  or  call  non-toll-free  number  (301) 
496-5725  or  E-mail  your  request, 
including  your  address  to: 
JoeHigh@nih  .gov. 

Comments  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  60 
days  of  the  date  of  this  publication. 

Dated:  June  30,  1997. 
Nancie  L.  Bliss, 

OMB  Project  Clearance  Liaison. 

[FR  Doc.  97-18008  Filed  7-9-97:  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Cooference  Call). 

Dote:  July  23,  1997. 

TiflJe.  1:00  p.m. 
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Place:  National  Institutes  of  Health.  7550 
Wisconsin  Avenue,  Room  9ClO,  Bethesda, 
Maryland  20892. 

Contact  Person:  Dr.  Katherine  Woodbury/ 
Mr.  Phillip  Wielhom.  Scientific  Review 
Administrators.  Scientific  Review  Branch, 
NINDS.  National  Institutes  of  Health.  7550 
Wisconsin  Avenue,  Room  9ClO,  Bethesda, 
Md  20892.  (301)  496-9223. 

Purpose /A  gen  da:  To  review  and  evaluate 
an  SBIR  Phase  11  Contract  Proposal. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercidl  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853.  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93  854.  Biological  Basis  Research  in  the 
Neurosciences) 

Dated;  July  1.  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-17998  Filed  7-9-97;  8:45  am] 

BILLING  CODE  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroke  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

Date:  July  22,  1997. 

Time:  10:30  a.m. 

Place:  Alexandria  Virginia  Courtyard 
Marriott,  2700  Eisenhower  Avenue, 
Alexandria,  VA  22314. 

Contact  Person:  Dr.  Paul  Sheehy,  Scientific 
Review  Administrator,  Scientific  Review 
Branch.  NINDS,  .National  Institutes  of  Health, 
7550  Wisconsin  Avenue,  Room  9ClO, 
Bethesda,  MD  20892,  (301)  496-9223. 

Purpose/Agenda:  To  review  and  evaluate 
one  grant  application. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 


secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders:  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences) 

Dated:  July  1,  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-17999  Filed  7-9-97;  8:45  am) 
HLLWO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Ehseases  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Innovation  Grant  Program 
for  Approaches  in  HTV  Vaccine  Research — 
Subcommittee  on  Formulations  and  New 
Vectors. 

Date:  July  15-16, 1997. 

Time:  8:30  a.m.  to  Adjournment. 

Place:  National  Airport  Hilton,  Ballroom, 
2399  Jefferson  Davis  Highway,  Arlington,  Va 
22202,  (703)  418-6800. 

Contact  Person:  Dr.  Vassil  Georgiev, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C04, 
Bethesda,  MD  20892,  (301)  496-2550. 

Purpose/Agenda:  To  evaluate  grant 
applications. 

Name  of  SEP:  Innovation  Grant  Program 
for  Approaches  in  HTV  Vaccine  Research — 
Subcommittee  on  Mechanisms  of  Antigen 
Processing. 

Dofe.July  17-18, 1997. 

Time:  8:30  a.m.  to  Adjournment. 

Place:  National  Airport  Hilton,  Ballroom, 
2399  Jefferson  Davis  Highway,  Arlington,  VA 
22202,  (703)  418-6800. 

Contact  Person:  Dr.  Vassil  Georgiev, 
Scientific  Review  Adm. ,  6003  Executive 
Boulevard.  Solar  Bldg..  Room  4C04. 
Bethesda.  MD  20892,  (301)  496-2550. 

Purpose/Agenda:  To  evaluate  grant 
applications. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 


secrets  or  commercial  propterty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  impmsed  by 
the  review  and  funding  cycle.  ' 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  July  1,1997. 
La  Verne  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-18000  Filed  7-9-97;  8:45  am) 
BILLMQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolte  Division  of 
Extramural  Activities;  Notice  of  Closed 
KAeeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel. 

ZJote:  August  25,  1997. 

Time:  8:00  a.m. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Phone:  (301)  657-1234. 

Contact  Person:  Dr.  Alfi«d  Gordon, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  NINDS,  National  Institutes  of 
Health,  7550  Wisconsin  Avenue,  Room  9C10, 
Bethesda,  MD  20892,  (301)  496-9223. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearl)^ 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences.) 

Dated:  July  1,  1997. 
LaVeme  Y.  Stringiield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-18001  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Strolce  Division  of 
Extramural  Activities;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting: 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Special 
Emphasis  Panel  (Telephone  Conference  Call). 

Date:  August  4,  1997. 

Time:  10:00  a.m. 

Place:  National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9ClO,  Bethesda, 
Maryland  20892. 

Contact  Person:  Dr.  {Catherine  Woodbury/ 
Mr.  Philip  Wiethom,  Scientific  Review 
Administrators,  Scientific  Review  Branch, 
NINDS,  National  Institutes  of  Health,  7550 
Wisconsin  Avenue,  Room  9C10,  Bethesda, 
MD  20892,  (301)  496-9223. 

Purpose/ Agenda:  To  review  and  evaluate 
SBIR  Phase  D  Contract  Proposals. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applicants  and/or  proposals,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  No. 
93.854,  Biological  Basis  Research  in  the 
Neurosciences). 

Dated:  July  1, 1997. 
LaVeme  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-18002  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Energing  Diseases 
Supplements. 


Dofe.  July  30,  1997. 

Time:  2:00  p.m.  to  Adjournment. 

Place:  Teleconference,  6003  Executive 
Boulevard,  Solar  Building,  Room  3B05, 
Rockville,  MD  20892.  (301)  402-4988. 

Contact  Person:  Dr.  Gary  S.  Modonna. 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C21, 
Bethesda,  MD  20892,  (301)  496-3528. 

Purpose/Agenda:  To  evaluate  grant 
applications. 

Name  of  SEP:  Emerging  Diseases 
Supplements. 

Date;  July  31,1997. 

Time:  1:00  p.m.  to  Adjoununent. 

Place:  Teleconference,  6003  Executive 
Boulevard,  Solar  Building,  Room  lAl, 
Rockville.  MD  20892,  (301)  496-0747. 

Contact  Person:  Dr.  Gary  S.  Modonna, 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg..  Room  4C21, 
Bethesda,  MD  20892,  (301)  496-3528. 

Purpose/Agenda:  To  evaluate  grant 
applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(e)(6),  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reiTeal  confidential  trade 
secrets  or  commercial  prof>erty  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855,  Immunology,  Allergic 
and  Immimologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  July  1,  1997. 
LaVeme  Y.  Stringfieid. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-18003  Filed  7-9-97;  8:45  am) 
BltXlNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dates  of  Meeting:  July  8-9.  1997. 

Time:  July  8.  8:00  a.m.  to  recess.  July  9, 
8:00  a.m.  to  adjournment. 

Place  of  Meeting:  Hyatt  Regency  of 
Bethesda.  One  Bethesda  Metro  Center, 
Bethesda,  MD  20814. 


Contact  Person:  Sean  O'Rourke,  6000 
Executive  Blvd.  Suite  409,  Bethesda,  MD 
20892-7003.  301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Dates  of  Meeting:  August  11-12,  1997 

Time:  August  11.  8:30  to  recess.  August  12, 
8:30  to  adjournment. 

Place  of  Meeting:  Double  Tree  Hotel,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Antonio  Noronha,  Ph.D., 
6000  Executive  Blvd,  Suite  409,  Bethesda, 
MD  20892-7003.  301-443-6106 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  F^grams; 
93.891,  Alcohol  Research  Center  Grants; 
Natioifal  Institutes  of  Health) 

Dated;  July  2.  1997. 
La  Veme  Y.  Stringfieid, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-18004  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  on  Drug  Abuse 
(NEDA)  Special  Emphasis  Panel 
meeting. 

Purpose/Agenda:  To  evaluate  and  review 
grant  applications. 

.VojTie  of  Committee:  NIDA  Special 
Emphasis  Panel  (AIDS  Behavioral/Clinical). 

Date:  July  16,  1997. 

Time:  9  a.m. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814 

Contact  Person  Khurshecd  Asghar,  Ph.D., 
Scientific  Review  Administrator,  Office  of 
Extramural  Program  Review,  National 
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Institute  on  Drug  Abuse,  5600  Fishers  Land, 
Room  10-42.  Rockville,  MD  20857. 
Telephone  (301)  443-2620. 

This  notice  is  being  published  less  than  15 
days  prior  (o  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  f>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Scientist  Development,  Research  Scientist 
Development,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  .Awards  for  Research 
Training;  93.279.  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health.) 

Dated  )uly  2.  1997 
LaVerne  Y.  Stringfieid, 
Committee  Management  Officer.  NJH. 
(FR  Doc  97-18005  Filed  7-9-97;  8:45  am] 

nUJNa  C006  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Puqaose/ Agenda:  To  review  individual 
grant  applications. 

Same  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  )uly  9-10,  1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn.  Bethesda,  Maryland. 

Contact  Person:  Dr.  )ean  Hickman, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4178,  Bethesda, 
Maryland  20892,  (301)  435-1146. 

Same  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  July  16.  1997. 

Time:  1:00  p.m. 


Place:  Georgetown  Holiday  fan. 
Washington,  DC. 

Contact  Person:  Dr.  Krish  Krishnan, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4122.  Bethesda. 
Maryland  20892.  (301)  435-1779. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. ' 

Date:  July  28.  1997. 

Time:  10:30  a.m. 

Place:  NIH.  Rockledge  2,  Room  5196, 
Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5196,  Bethesda. 
Maryland  20892.  (301)  435-1257. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Clinical  Sciences. 

Date:  )uly  14,  1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase. 
Maryland. 

Contact  Person:  Dr.  Nancy  Shinowara, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5216,  Bethesda. 
Maryland  20892.  (301)  435-1173. 

Name  of  SEP:  Clinical  Sciences. 

Dofe;  July  15,1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase, 
Maryland. 

Contact  Person:  Dr.  Nancy  Shinowara. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5216.  Bethesda. 
Maryland  20892,  (301)  435-1173. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  puhlished  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892.  93.893.  National  fastitutes  of  Health, 
HHS) 

Dated:  July  2. 1997. 
LaVenw  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-18006  FUed  7-9-97;  8:45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c}  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.y. 

Applicant:  Mark  Bolton,  Hugo,  Mn, 
PRT-830602. 

The  applicant  has  requested  a  permit 
to  import  one  male  and  one  female 
captive-hatched  peregrine  [Falco 
peregrinus  anatuw]  from  the 
Sasktchewan  Cooperative  Falcon 
Project,  Saskatoon.  Saskatchewan. 
Canada,  for  the  purpose  of  enhancement 
of  the  species  through  captive 
propagation  and  release  of  offspring. 

Applicant:  The  Cincinnati  Zoo  and 
Botanical  Garden,  Cincirmati,  Oh.  PRT- 
831735. 

The  applicant  has  requested  a  permit 
to  import  two  female  captive-bom 
Indochinese  tigers  (Panthera  tigris 
corbetti)  from  the  Singapore  Zoological 
Gardens  for  the  purpose  of  enhancement 
of  the  species  through  captive 
propagation. 

Applicant:  Texas  Animal  Exports, 
Coppell,  Tx,  PRT-821275. 

The  applicant  has  requested  a  permit 
to  export  23  Arabian  oryx  (Oryx 
leucoryx)  to  the  Al-Ain  Zoo  and 
Aquarium,  U.A.E..  for  the  purpose  of 
enhancement  of  the  species  through 
captive  propagation. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  permits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

The  following  applicants  have  each 
requested  a  permit  to  import  a  sport- 
hunted  polar  bear  (Ursus  maritimus) 
from  the  Northwest  Territories,  Canada 
for  personal  use. 


Applicant/address 


Population 


PRT- 


Jim  Deal.  Ramsey.  Mn 

Norman  DunKle.  Franklin.  Pa 
James  Y.  Jones,  Dublin,  Ga  . 


McClintock  Channel 
htorlhem  Beaufort .... 
Lancaster  Sound 


831567 
831443 
831722 


Written  data  or  comments,  requests 
for  copies  of  the  complete  appUcations, 


or  requests  for  a  public  hearing  on  any 
of  these  applications  for  marine 


mammal  permits  should  be  sent  to  the 
U.S.  Fish  and  Wildlife  Service,  Office  of 
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Management  Authority,  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  all  of  the  applications 
listed  in  this  notice  are  available  for 
review,  subject  to  the  requirements  of 
the  Privacy  Act  and  Freedom  of 
Information  Act,  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  within  30  days  of  the 
date  of  publication  of  this  notice  at  the 
above  address. 

Dated:  luly  3.  1997. 
Karen  Anderson, 

Acting  Chief,  Branch  of  Permits,  Office  of 
Management  Authority. 

[FR  Doc.  97-17980  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  4310-65-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment  and  Receipt  of  an 
Application  for  an  Incidental  Take 
Permit  for  the  Kern  County  Waste 
Facilities  Habitat  Conservation  Plan, 
Kern  County,  CA 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  advises  the  public 
that  the  Kern  County  Waste 
.Management  Department  (Department) 
has  applied  to  the  Fish  and  VVildlife 
Service  for  an  incidental  take  permit 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  application  has  been 
assigned  permit  number  PRT-830963. 
The  proposed  permit  would  authorize 
the  incidental  take  of  San  Joaquin  kit 
fox  [Vulpes  macrotis  mutica).  blunt- 
nosed  leopard  lizard  [Gambelia  silus], 
Tipton  kangaroo  rat  (Dipodomys 
nitratoides  nitratoides).  and  giant 
kangaroo  rat  [Dipodomys  ingens], 
federally  listed  as  endangered,  and  the 
Desert  tortoise  [Gopherus  agassizii)  and 
Hoover's  eriastrum  [Ehastrum  hooverii), 
federally  listed  as  threatened,  and/or 
their  habitat  during  the  operation, 
maintenance,  expansion,  and/or  closure 
of  Kern  County  municipal  solid  waste 
management  facilities.  The  proposed 
permit  also  would  authorize  future 
incidental  take  of  the  San  Joaquin 


antelope  squirrel  [Ammospermophilus 
nelsoni),  a  currently  unlisted  species, 
should  it  become  listed  under  the 
Endangered  Species  Act  in  the  future. 
The  permit  would  be  in  effect  for  50 
years. 

The  Fish  and  Wildlife  Service  also 
announces  the  availability  of  an 
Environmental  Assessment  for  the 
incidental  take  permit  application.  The 
application  includes  the  proposed 
Habitat  Conservation  Plan  (Plan)  fully 
describing  the  proposed  project  and 
mitigation,  and  the  accompanying 
Implementing  Agreement.  This  notice  is 
provided  pursuant  to  section  10(a)  of 
the  Endangered  Species  Act  and 
National  Environmental  Policy  Act 
regulations  (40  CFR  1506.6).  Comments 
are  specifically  requested  on  the 
appropriateness  of  the  No  Surprises 
assurance  contained  in  this  application, 
specifically  outlined  in  section  7  of  the 
Plan.  All  comments  received,  including 
names  and  addresses,  will  become  part 
of  the  official  administrative  record  and 
may  be  made  available  to  the  public. 
DATES:  Written  comments  on  the  permit 
application,  Environmental  Assessment 
and  Implementing  Agreement  should  be 
received  on  or  before  August  11,  1997. 
ADDRESSES:  Comments  regarding  the 
application  or  adequacy  of  the 
environmental  assessment  and 
Implementing  Agreement  should  be 
addressed  to  the  Fish  and  Wildlife 
Service,  Sacramento  Fish  and  Wildlife 
Office,  3310  El  Camino,  Suite  130. 
Sacramento,  California  95821-6340. 
Please  refer  to  permit  number  PRT- 
830963  when  submitting  comments. 
Individuals  wishing  copies  of  the 
application.  Environmental  Assessment 
or  Implementing  Agreement  for  review 
should  immediately  contact  the  above 
office.  Documents  also  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tiki  Baron  or  Mr.  William  Lehman, 
Sacramento  Fish  and  Wildlife  Office, 
telephone  (916)  979-2725. 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  and 
Federal  regulation  prohibit  the  "taking" 
of  a  species  listed  as  endangered  or 
threatened,  respectively.  However,  the 
Fish  and  Wildlife  Ser\'ice,  under  limited 
circumstances,  may  issue  permits  to 
take  listed  species  incidental  to,  and  not 
the  purpose  of,  otherwise  lawful 
activities.  Regulations  governing 
permits  for  threatened  species  are 
promulgated  in  50  CFR  17.32; 
regulations  governing  permits  for 
endangered  species  are  promulgated  in 
50  CFR  17.22. 


Background 

The  Kern  County  Waste  Management 
Department  seeks  coverage  for  take  of 
listed  species  incidental  to  landfill 
operations  at  all  of  the  solid  waste 
facilities  iaKern  County,  California,  not 
covered  by  the  Metropolitan  Bakersfield 
Habitat  Conservation  Plan. 

Those  facilities  include  14  landfills' 
and  2  transfer  stations,  all  of  which  are 
existing  sites  permitted  by  the  California 
Integrated  Waste  Management  Board  for 
waste  management  activities.  Of  the  14 
landfills,  one  has  been  formally  closed, 
two  are  inactive  and  awaiting  final 
closure,  and  11  are  active.  Biological 
surveys  indicated  that  6  of  the  11  active 
sites  contained  listed  species  and/or 
their  habitats:  none  of  the  3  inactive/ 
closed  sites  contained  listed  species  or 
suitable  habitat.  Based  on  these  results 
the  Department  concluded  that  the 
operation,  maintenance,  expansion,  and 
eventual  closure  of  6  of  the  landfills 
may  result  in  incidental  take  of  listed 
species.  San  Joaquin  kit  fox,  blunt-nosed 
leopard  lizard.  Tipton  kangaroo  rat,  San 
Joaquin  antelope  squirrel,  and  Hoover's 
eriastrum  were  all  found  to  occur  on 
one  or  more  of  the  6  sites.  Giant 
kangaroo  rat  and  desert  tortoise  were 
not  found  on  any  of  the  landfill  sites, 
but  were  each  recorded  adjacent  to  a 
landfill. 

On-going  operations  at  5  of  these  6 
landfill  sites  would  result  in  the  loss  of 
approximately  251  acres  of  habitat  for 
the  listed  species  noted  above.  To 
compensate  for  this  loss,  the 
Department  proposes  to  fund  the 
permanent  protection  and  management 
of  approximately  755  acres  of  similar 
habitat  through  purchase  of  credits  at 
the  ARCO  Coles  Levee  Ecosystem 
Preserve  or  other  Service-approved  site. 
The  sixth  site,  the  Bakersfield 
Metropolitan  Sanitary  Landfill,  contains 
approximately  900  acres  of  habitat  for 
listed  species.  This  site  would  be 
developed  in  phases  of  approximately 
100  acres,  each  of  which  would  be 
restored  to  habitat  for  listed  species 
upon  closure.  To  minimize  impacts  at 
the  Bakersfield  Metropolitan  Landfill, 
the  Department  proposes  to  have  only 
two  phases  (one  closing  while  another 
opens)  active  at  any  time.  In  addition, 
the  Department  will  enhance  and 
maintain  a  963 -acre  buffer  around  the 
landfill  as  open  grazing  land,  managed 
to  provide  habitat  for  listed  species,  in 
perpetuity.  The  Plan  also  specifies 
comprehensive  measures  designed  to 
minimize  impacts  to  listed  species  on 
all  of  the  landfill  sites. 

The  Environmental  Assessment 
considers  the  environmental 
consequences  of  three  alternatives. 
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Alternative  1,  the  proposed  action, 
consists  of  the  issuance  of  an  incidental 
take  permit  to  the  County  of  Kem,  and 
implementation  of  the  Plan  and  its 
Implementing  Agreement.  This 
alternative  is  preferred  because:  (1)  If 
satisfies  the  purpose  and  needs  of  the 
Fish  and  Wildlife  Service  and  the  Kem 
County  Waste  Management  Department; 
(2)  measures  have  been  incorporated  to 
avoid  and  minimize  incidental  take  to 
the  greatest  extent  practicable;  and  (3) 
unavoidable  impacts  are  mitigated  by 
the  permanent  protection  of 
approximately  755  acres  of  habitat  at  an 
approved  preserve  and  the  enhancement 
of  approximately  963  acres  surrounding 
the  Bakersfield  Metropolitan  Landfill. 
Under  Alternative  2.  the  no  action 
alternative,  the  Service  would  not  issue 
an  incidental  take  permit.  The 
Department  would  likely  proceed  with 
the  continued  operation,  maintenance, 
and  closure  of  those  eight  landfill  sites 
which  do  not  provide  habitat  for  listed 
species.  However,  this  alternative  would 
not  allow  the  Department  to  continue 
operations  that  would  result  in  take  of 
listed  species  at  the  six  landfill  sites 
where  listed  species  or  their  habitats 


occur.  Under  this  alternative,  the 
Department  also  would  not  enhance  the 
value  of  the  Bakersfield  Metropolitan 
Landfill  and  its  buffer  as  habitat  for  the 
San  Joaquin  kit  fox.  nor  would  it 
contribute  to  the  permanent  protection 
of  listed  species  habitat  through 
purchase  of  credits  at  an  approved 
preserve.  Alternative  3  entails  closure  of 
one  or  more  of  the  existing  landfill  sites 
and  development  of  new  waste  facilities 
on  alternate  sites.  Development  of 
alternate  sites,  however,  would  likely 
result  in  equal  or  greater  impacts  to 
listed  species  because  most  suitable 
alternate  sites  also  provide  habitat  for 
listed  species. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  the  National  Envirormiental 
Policy  Act  of  1969  regulations  (40  CFR 
1506.6).  The  Service  will  evaluate  the 
application,  associated  documents,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  the  National 
Environmental  Policy  Act  regulations 
and  section  10(a)  of  the  Endangered 
Species  Act.  If  it  is  determined  that  the 
requirements  are  met,  a  permit  will  be 


issued  for  the  incidental  take  of  the 
listed  species.  The  final  permit  decision 
will  be  made  no  sooner  than  30  days 
from  the  date  of  this  notice. 

Dated:  June  27,  1997. 
Thomas  I.  Dwyer. 

Acting  Regional  Director,  Region  I,  Portland, 
Oregon. 
[PR  Doc.  97-18063  Filed  7-9-97;  8:45  am) 

BILLING  CO0€  431&-65-P 


DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permits  for  Marine 
Manomais 

On  May  8,  1997,  a  notice  was 
published  in  the  Federal  Register.  Vol. 
62.  No.  89,  Page  25201,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  the  following 
individual  for  a  permit  to  import  a 
sport-hunted  polar  bear  [Ursus 
maritimus)  from  Canada  for  personal 
use. 


Applicant/address 


Jeffrey  Sorg,  Kalispell.  MT 


Population 


Southern  Beaufort 


PRT- 


827890 


Notice  is  hereby  given  that  on  June 
25.  1997.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority.  4401  North 
Fairfax  Drive.  Rm  430.  Arlington. 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  July  3.  1997. 
Karen  Anderson, 

Acting  Chief.  Branch  of  Permits,  Office  of 

Management  Authority. 

(PR  Doc  97-17981  Filed  7-9-97;  8:45  am) 

SILLING  CODE  «310-65-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  i^nd  Management 

[NM-930-1 990-01) 

New  Mexico:  Public  Notice  of  Legal 
Financial  Guarantees  Acceptable  to 
the  Bureau  of  Land  Management  That 
Are  Aiiowabie  Under  New  Mexico  State 
Law 

AGENCY:  Bureau  of  Land  Management, 
Department  of  Interior. 
ACTION:  Notice  of  mining  claims  under 
the  general  mining  laws;  Surface 
management:  Forms  of  legal  financial 
guarantees  allowable  under  New  Mexico 
State  law. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  amended  the 
surface  management  regulations  at  43 
CFR  3809  on  February  28,  1997  (62  FR 
9093).  The  amendment  requires  each 
BLM  State  Director  to  consult  with  the 
appropriate  State  authorities  to 
determine  which  financial  instruments 
listed  in  43  CFR  3809.1-9(k)  are 
allowable  under  State  law. 
EFFECTIVE  DATE:  March  31,  1997. 
ALLOWABLE  FINANCIAL  INSTRUMENTS:  The 
BLM  has  consulted  with  the  Director, 
Mining  and  Minerals  Division  of  the 


Energy,  Minerals,  and  Natural  Resources 
Department  to  determine  which  of  the 
financial  instnmients  listed  in  43  CFR 
3809.1-9(k)  are  allowable  under  New 
Mexico  State  Mining  Act  rules  to  satisfy 
the  financial  assurance  requirements 
related  to  mining  reclamation.  All  listed 
financial  instruments  are  allowable 
under  State  Mining  Act  rules. 
Specifically,  surety  bonds,  cash, 
irrevocable  letters  of  credit,  certificates 
of  deposit  or  savings  accounts, 
negotiable  U.S.,  state,  and  municipal 
securities  or  bonds;  and  investment- 
grade  rated  securities  having  a  Standard 
and  Poor's  rating  of  AAA  or  AA  or 
equivalent  rating. 

ADDRESS:  Inquiries  should  be  sent  to  the 
Bureau  of  Land  Management.  New 
Mexico  State  Office,  Land  and  Minerals 
Support  Team.  P.O.  Box  27115,  Santa 
Fe,  NM  87502-0115.  For  further 
information  contact:  Bill  Dalness,  (505) 
439-7405. 

Dated:  June  30, 1997. 
Gilbert ).  Lucero, 

Acting  State  Director. 

[PR  Doc.  97-18088  Filed  7-9-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-a21-41-5700;  WYW1 34897] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

June  27,  1997. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1),  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYW134897  for  lands  in  Coliverse 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  16-^/3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Unds  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW134897  effective  February  1, 
1997,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  J.  Lewis, 
Chief.  Leasable  Minerals  Section. 
(FR  Doc.  97-18053  Filed  7-9-97;  8:45  ami 

BILUNG  COOE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-e21-41-5700;  WYW1 34898] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Loase 

)une  27.  1997. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e).  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl 34898  for  lands  in  Converse 
County.  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination.  The  lessee  has  agreed  to 
the  amended  lease  terms  for  rentals  and 
royalties  at  rates  of  $10.00  per  acre,  or 
fraction  thereof,  per  year  and  I6-V3 
percent,  respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 


has  met  all  the  requirements  for 

reinstatement  of  the  lease  as  set  out  in 

Section  31  (d)  and  (e)  of  the  Mineral 

Lands  Leasing  Act  of  1920  (30  U.S.C. 

188),  and  the  Bureau  of  Land 

Management  is  proposing  to  reinstate 

lease  WYW134898  effective  February  1. 

1997,  subject  to  the  original  terms  and 

conditions  of  the  lease  and  the 

increased  rental  and  royalty  rates  cited 

above. 

Pamela  ).  Lewis, 

Chief.  Leasable  Minerals  Section. 

IFR  Doc.  97-18054  Filed  7-9-97;  8:45  am) 

BILLING  COOE  431<>-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-921-41-5700;  WYW1 34899] 

Notice  Of  Proposed  Reinstatement  of 
Terminated  Oil  and  Gas  Lease 

June  27.  1997. 

Pursuant  to  the  provisions  of  30 
U.S.C.  188  (d)  and  (e),  and  43  CFR 
3108.2-3  (a)  and  (b)(1).  a  petition  for 
reinstatement  of  oil  and  gas  lease 
WYWl 34899  for  lands  in  Converse 
County,  Wyoming,  was  timely  filed  and 
was  accompanied  by  all  the  required 
rentals  accruing  from  the  date  of 
termination. 

The  lessee  has  agreed  to  the  amended 
lease  terms  for  rentals  and  royalties  at 
rates  of  $10.00  per  acre,  or  fraction 
thereof,  per  year  and  16^/3  percent, 
respectively. 

The  lessee  has  paid  the  required  $500 
administrative  fee  and  $125  to 
reimburse  the  Department  for  the  cost  of 
this  Federal  Register  notice.  The  lessee 
has  met  all  the  requirements  for 
reinstatement  of  the  lease  as  set  out  in 
Section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW134899  effective  February  1, 
1997,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela ).  Lewis, 
Chief,  Leasable  Minerals  Section. 
IFR  Doc.  97-18055  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV  915  5700  00] 

Change  of  Public  Room  Hours 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

action:  Notice. 

SUMMARY:  In  order  to  meet  our 
customers'  needs,  the  Nevada  State 
Office  Public  Room  hours  wili  be 
extended.  The  new  hours  will  be  8:00 
a.m.  to  4:00  p.m. 

EFFECTIVE  DATE:  August  1,  1997. 

ADDRESS:  850  Harvard  Way.  Reno,  NV 
89502;  P.O  Box  12000,  Reno.  NV  89520. 

FOR  FURTHER  INFORMATION  CONTACT: 

Natalie  Okimura,  Josephine  Leone,  or 
Betty  Green  at  702-785-6500. 

Dated:  June  18. 1997. 
Theodore  ].  Angle. 

Chief.  Office  of  Administration  and  Records 

Management. 

[FR  Doc.  97-18059  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  4310-HC-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

[AK-931-1 430-01;  AA-8964,  AA-11330] 

Public  Land  Order  No.  7263;  Transfer 
of  Administrative  Jurisdiction  of  Public 
Lands;  Alaska;  Correction 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  land  description  in  Public  Land 
Order  No.  7263.  62  FR  31450-31451, 
published  June  9,  1997,  FR  Doc.  97- 
14927. 

EFFECTIVE  DATE:  July  10.  1997, 

FOR  FURTHER  INFORMATION  CONTACT: 

Shirley  J.  Macke.  BLM  Alaska  State 
Office'  222  W.  7th  Avenue.  No.  13, 
Anchorage,  Alaska  99513-7599,  907- 
271-3266. 

On  page  31451,  first  column,  15th 
line,  which  reads  "21,  T.  55  S.,  R.  71  E., 
is  more"  is  hereby  corrected  to  read  "21, 
T.  55S.,R.  77  E.,"is  more". 

Dated:  June  27,  1997. 
Donald  W.  Baggs, 

Lands  and  Minerals  Group  Super\isor, 
Division  of  Lands.  Minerals,  and  Resources. 
(FR  Doc.  97-18057  Filed  7-9-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

{CO-935-1 430-01;  COC-28$83;  COC- 

28645] 

Public  Land  Order  No.  7273;  Partial 
Revocation  of  Secretarial  Orders  Dated 
July  2, 1910,  Which  Established 
Powersite  Reserve  No.  147,  and 
August  10. 1944,  Which  Established 
Powersite  Classification  No.  359; 
Opening  of  Land  Under  Section  24  of 
the  Federal  Power  Act  in  Powersite 
Classification  No.  359;  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

EFFECTIVE  DATE:  July  25,  1997. 
FOA  FURTHER  INFORMATION  CONTACT: 

Doris  E.  Chelius.  BLM  Colorado  State 
Office.  2850  Youngfield  Street, 
Lakewood.  Colorado  80215-7076.  303- 
239-3706. 

SUMMARY:  This  order  partially  revokes 
two  Secretarial  orders  insofar  as  they 
affect  122.29  acres  of  National  Forest 
System  lands  withdrawn  for  Water 
Power  Purposes.  This  order  also  opens 
52.95  acres  of  National  Forest  System 
land  in  Powersite  Classification  No.  359, 
subject  to  the  provisions  of  Section  24 
of  the  Federal  Power  Act,  to  permit 
consummation  of  a  pending  Forest 
Service  land  exchange.  All  of  the  lands 
have  been  and  will  remain  open  to 
mining  and  to  mineral  leasing. 

1.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows; 

Secretarial  Orders  dated  July  2,  1910, 
which  established  Powersite  Reserve 
No.  147,  and  August  10,  1944,  which 
established  Powersite  Classification  No. 
359.  are  hereby  revoked  insofar  as  they 
affect  the  following  described  NationaJ 
Forest  System  lands: 
Roosevelt  National  Forest 
Sixth  Principal  Meridian 

T.  8N.,R.  71  W., 

Sec.  5,  lot  3; 

Sec.  6,  SEV4NWV4. 
T.  8N..R.  73  W., 

Sec.  5,  lots  5  and  6: 

Sec.  6,  lots  8  and  9. 

The  areas  described  aggregate  122.29  acres 
of  National  Forest  System  lands  in  Larimer 
County. 

At  9:00  a.m.  on  July  25,  1997,  the 
lands  described  above,  are  relieved  of 
the  segregative  effects  of  Powersite 
Reserve  No.  147  and  Powersite 
Classification  No.  359. 

2.  The  lands  described  in  paragraph  1 
have  been  open  to  mining  under  the 


provisions  of  the  Mining  Claims  Rights 
Restoration  Act  of  1955,  30  U.S.C.  621 
(1994).  However,  since  this  act  applies 
only  to  lands  withdrawal  for  power 
purposes,  the  provisions  of  the  act  are 
no  longer  applicable.  The  lands  have 
been  and  will  remain  open  to  mineral 
leasing. 

3.  By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
24  of  the  Act  of  June  10,  1920,  as 
amended  16  U.S.C.  818  (1994),  and 
pursuant  to  the  determination  by  the 
Federal  Energy  Regulatory  Commission 
in  DVCO-547,  it  is  ordered  as  follows: 

At  9:00  a.m.  on  July  25,  1997,  the 
following  described  National  Forest 
System  land  withdrawn  by  Secretarial 
Order  dated  August  10,  1944,  which 
established  Powersite  Classification  No. 
359,  will  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land,  subject  to 
the  provisions  of  Section  24  of  the 
Federal  Power  Act  as  specified  by  the 
Federal  Energy  Regulatory  Commission 
in  determination  DVCO-547,  and 
subject  to  valid  existing  rights,  the 
provisions  of  existing  withdraweds. 
other  segregations  of  record,  and  the 
requirements  of  applicable  law: 
Roosevelt  National  Forest 
Sixth  Principal  Meridian 

T.  9  N.,  R.  74  W., 

Sec.  30,  lots  8  and  9. 

The  area  described  contains  52.95  acres  of 
National  Forest  System  land  in  L,arimer 
County. 

4.  The  land  described  in  paragraph  3 
has  been  and  will  remain  open  to 
location  and  entry  under  the  provisions 
of  the  Mining  Claims  Rights  Restoration 
Act  of  1955.  30  U.S.C.  621  (1994).  The 
land  has  been  and  will  remain  open  to 
mineral  leasing. 

Dated:  June  24.  1997. 
Bob  Armstrong. 

Assistant  Secretary  of  the  Interior. 
(FR  Doc.  97-18056  Filed  7-9-97;  8:45  am) 

BILLING  CODE  4310-^B-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request 

ACTION:  Request  OMB  emergency 
approval;  Application  for  Federal  Law 
Enforcement  Dependents  Assistance. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Bureau  of  Justice 
Assistance  has  submitted  the  following 
information  collection  request  utilizing 
emergency  review  procedures,  to  the 


Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accortlance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  July  14, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
Victoria  Wassmer,  202-395-75871, 
Department  of  Justice  Desk  Officer, 
Washington,  DC. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  September  8. 
1997.  Request  wrritten  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  on  or  more  of 
the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechamical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
response. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Initial  collection  of  information. 

(2)  Title  of  the  Form/Collection: 
Application  for  Federal  Law 
Enforcement  Dependents  Assistance. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Bureau  of  Justice  Assistance, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract;  Primary:  Children  and  spouses 
of  Federal  civilian  law  enforcement 
officers  who  were  killed  or  permanently 
and  totally  disabled  in  the  line  of  duty 
and  are  seeking  financial  assistance  for 
the  purpose  of  higher  education.  Other: 
None.  This  program  is  administered 
under  the  authority  of  42  U.S.C.  3796  et 
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seq.  to  provide  financial  assistance  in 
the  form  of  awards  to  the  children  and 
spouses  of  Federal  civilian  law 
enforcement  officers  whose  deaths  or 
permanent  and  total  disabilities  in  the 
line  of  duty  resulted  in  the  payment  of 
benefits  under  the  Public  Safety 
Officers*  Benefits  (PSOB)  Program.  The 
Application  Form  will  be  completed  by 
each  eligible  applicant  and  will  provide 
information  regarding  educational 
experience,  educational  goals,  and 
estimated  cost  of  educational  plan  for 
verification  and  award  processing. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  responses  annually  at  2 
hours  per  respondent. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  (100)  annual  burden  hours. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street.  NW,  Washington,  DC 
20530. 

Dated:  July  3.  1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  97-17962  Filed  7-9-97;  8:45  am] 

MLUNQ  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Sutjstances;  Notice  of  Application 

Pursuant  to  Section  1301.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR).  this  is  notice  that  on  May  29, 
1997,  Applied  Science  Labs.  Division  of 
Alltech  Associates,  Inc.,  2701  Carolean 
Industrial  Drive,  P.O.  Box  440,  State 
College,  Pennsylvania  16801,  made 
application  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  memufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Drug 


Methcathinone  (1237)  

N-Ethy)amphetanriir>e  (1475)  

N,  N-Dimethylamphetamine  (1480)  ... 

4-MethylamirK)rex  (cis  isomer)  (1590) 

Lysergic  acid  diethylamide  (7315)  .... 

Mescaline  (7381)  

3,  4-Methylenedioxyamphetamine 
(7400). 

N-Hydroxy-3,  4-methylenedioxy-  am- 
phetamine (7402). 


Sched- 
ule 


3.     4-Methylenedioxy-N-«thyi-     anf»- 
phetamine  (7404). 

3,    4-Methylenedioxymeth-    amphet- 
amine (7405). 

N-Ethyl- 1  -phenylcyctohexylamine 
(7455). 

I-(I-Phenylcyctohexyl)        pyrrolidine 
(7458). 

1-(1-  (2-Thlenyl)   cyclohexyl)-  piper- 
Idine  (7470). 

Dihydromorphirw  (9146) 

Phenylcyclohexyiamtr>e  (7460) 

Phencydldine  (7471) 

Phenylacetone  (8501)  

1-Rperidlnocyclohexane-  carbonitrile 
(PCC)  (8603). 

Cocaine  (9041) „ 

Codeine  (9050) 

Dihydrocodelne  (9120)  

Benzoylecgonine  (9180) 

Morphine  (9300)  

Oxymorphone  (9652)  ^ 

Noroxymorphone  (9668)  — 


Sched- 
ule 


Drug 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  for  reference  standards. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  conunents  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than 
September  8,  1997. 

Dated:  June  23, 1997. 
John  H.  King. 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  97-18104  Filed  7-9-97;  8:45  am) 

BILLMO  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  Section  1301.33  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  May  5, 
1997,  U.S.  Drug  Testing,  Inc.,  10410 
Trademark  Street,  Rancho  Cucamongo, 
California  91730.  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Tetrahydrocannabinols  (7370) 

Amphetamine  (1100)  

Methamphetamine  (1105)  

Phencydtdine  (7471)- 

Benzoytecgonine  (9180) 

Morphine  (9300)  


Schedule 


The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  make  drug  test  kits. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice. 
Washington,  D.C.  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR). 
and  must  be  filed  no  later  than 
September  8,  1997. 

Dated:  )ime  23,  1997. 
John  H.  King, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  97-18105  Filed  7-9-97;  8:45  omj 

BtLLJNO  CODE  4410-OB-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Advanced 
Scientific  Computing;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  in 
Advanced  Scientific  Computing  (#1185). 

Date  and  Time: 
July  28,  1997;  6:00  p.m.-10:00  p.m. 
July  29.  1997;  8:00  a.m.-6:00  p.m. 
July  30,  1997;  8:00  a.m.-6:30  p.m. 

Place:  University  of  Utah,  Alumni  House, 
Central  Campus  Drive,  Salt  Lake  City,  UT 
84112. 

Type  of  Meeting:  Closed. 

Contact  Person:  Dr.  John  Van  Rosendale, 
Program  Director,  New  Technologies 
Program,  Suite  1122.  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  (703)  306-1962. 

Purpose  of  Meeting:  To  provide 
recommendations  and  advice  concerning 
support  for  the  Science  and  Technology 
Center,  University  of  Utah. 

Agenda:  To  review  and  evaluate  a  proposal 
and  provide  advice  and  recommendations  as 
part  of  the  review  process  for  a  proposal 
submitted  to  the  National  Science 
Foundation. 
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Reason  for  Closing:  The  activities  being 
reviewed  may  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  Tinancial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
DSC.  552b(c),  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated;  luly  7.  1997. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
(FR  Doc.  97-18084  Filed  7-9-97;  8:45  ami 

BIUJNG  CODE  7J55-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  0MB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  DOE/NRC  Form  742, 
"Material  Balance  Report;"  NUREG/BR- 
0007,  instructions  for  Completing 
Material  Balance  Report  and  Physical 
Inventory  Listing;"  and  DOE/NRC  Form 
742C,  'Physical  Inventory  Listing." 

3.  The  form  number  if  applicable: 
DOE/NRC  Form  742  and  DOE/NRC 
Form  742C. 

4.  How  often  the  collection  is 
required:  DOE/NRC  Forms  742  and 
742C  are  submitted  semiannually 
following  a  physical  inventory  of 
nuclear  materials. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  licensed  to  possess 
specified  quantities  of  special  nuclear  or 
source  material. 

6.  An  estimate  of  the  number  of 
responses: 

DOE/NRC  Form  742:  600  responses 
DOE/NRC  Form  742C:  240 
responses 

7.  The  estimated  number  of  annual 
respondents: 

DOE/NRC  Form  742:  300  licensees 


DOE/NRC  Form  742C:  120  licensees 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request: 

DOE/NRC  Form  742:  450  hours 

DOE/NRC  Form  742C:  1.440  hours 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  Each  licensee  authorized 
to  possess  special  nuclear  material 
totalling  more  than  350  grams  of 
contained  uranium-235.  uranium-233. 
or  plutonium.  or  any  combination 
thereof,  and  any  licensee  authorized  to 
possess  1.000  kilograms  of  source 
material  is  required  to  submit  DOE/NRC 
Form  742.  Reactor  licensees  required  to 
submit  DOE/NRC  Form  742,  and 
facilities  subject  to  10  CFR  Part  75,  are 
required  to  submit  DOE/NRC  Form 
742C.  The  information  is  used  by  NRC 
to  fulfill  its  responsibilities  as  a 
participant  in  US/IAEA  Safeguards 
Agreement  and  bilateral  agreements 
with  Australia  and  Canada,  and  to 
satisfy  its  domestic  safeguards 
responsibilities. 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room,  2120  L  Street,  NW 
(Lower  Level).  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington.  DC,  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  IXI,  area  can 
dial  FedWorld,  1-800-303-9672.  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703^87- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC,  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  August 
11.  1997:  Edward  Michlovich,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0004  and  -0058),  NEOB-10202. 
Office  of  Management  and  Budget. 
Washington.  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  July  1997. 


For  the  Nuclear  Regulatory  Commission. 
Arnold  E.  Levin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management. 
[FR  Doc.  97-17994  Filed  7-9-97;  8:45  ami 
BILUNG  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  submission  for  OMB 
Review;  Comment  Request 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACnON:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

summary:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to.  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Extension. 

2.  The  title  of  the  information 
collection:  10  CFR  part  150. 
"Exemptions  and  Continued  Regulatory 
Authority  in  Agreement  States  and  in 
Offshore  Waters  under  Section  274" 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  10  CFR  150.16(b).  150.17(c), 
and  150.19(c)  require  the  submission  of 
reports  following  specified  events,  such 
as  the  theft  or  unlawful  diversion  of 
licensed  radioactive  material.  The 
source  material  inventory  reports 
required  under  10  CFR  150.17(b)  must 
be  submitted  annually  by  certain 
licensees. 

5.  Who  will  be  required  or  asked  to 
report:  Agreement  State  licensees 
authorized  to  possess  source  or  special 
nuclear  material  at  certain  types  of 
facilities,  or  at  any  one  time  and 
location  in  greater  than  specified 
amounts. 

6.  An  estimate  of  the  number  of 
responses:  63  responses. 

7.  The  estimated  number  of  annual 
respondents:  63  Agreement  State 
licensees. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  150  hours 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L.  104-13  applies:  Not 
applicable. 
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10.  Abstract:  10  CFR  part  150 
provides  certain  exemptions  from  NRC 
regulations  for  persons  in  Agreement 
States.  Part  150  also  defines  activities  in 
Agreement  States  and  in  offshore  waters 
over  which  NRC  regulatory  authority 
continues,  including  certain  information 
collection  requirements.  The 
information  is  needed  to  permit  NRC  to 
make  reports  to  other  governments  and 
the  International  Atomic  Energy  Agency 
in  accordance  with  international 
agreements.  The  information  is  also 
used  to  carry  out  NRC's  safeguards  and 
inspection  programs. 

A  copy  of  the  submittal  may  be 
viewed  bee  of  charge  at  the  NRC  Public 
Document  Room.  2120  L  Street,  NW 
(Lower  Level),  Washington,  DC. 
Members  of  the  public  who  are  in  the 
Washington.  DC.  area  can  access  the 
submittal  via  modem  on  the  Public 
Document  Room  Bulletin  Board  (NRC's 
Advance  Copy  Document  Library)  NRC 
subsystem  at  FedWorld,  703-321-3339. 
Members  of  the  public  who  are  located 
outside  of  the  Washington,  DC,  area  can 
dial  FedWorld,  1-800-303-9672,  or  use 
the  FedWorld  Internet  address: 
fedworld.gov  (Telnet).  The  document 
will  be  available  on  the  bulletin  board 
for  30  days  after  the  signature  date  of 
this  notice.  If  assistance  is  needed  in 
accessing  the  document,  please  contact 
the  FedWorld  help  desk  at  703-487- 
4608.  Additional  assistance  in  locating 
the  document  is  available  from  the  NRC 
Public  Document  Room,  nationally  at  1- 
800-397-4209,  or  within  the 
Washington,  DC.  area  at  202-634-3273. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by  August 
11.  1997.  Edward  Michlovich,  Office  of 
Information  and  Regulatory  Affairs 
(3150-0032).  NEOB-10202,  Office  of 
Management  and  Budget.  Washington, 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3084. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  (301)  415-7233. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 

Arnold  E.  Levin, 

Acting  Designated  Senior  Official  for 
Information  Resources  Management. 
(FR  Doc.  97-17995  Filed  7-9-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doctet  Nos.  STN  50-454,  STN  50-465,  STN 
50-456  and  STN  50-457] 

Commonwealth  Edison  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  STN 
50-454.  STN  50-455.  STN  50-456  and 
STN  50-457,  issued  to  Commonwealth 
Edison  Company  (ComEd,  the  licensee) 
for  operation  of  the  Byron  Nuclear 
Power  Station,  Units  1  and  2.  located  in 
Ogle  County.  Illinois,  and  Braidwood 
Nuclear  Power  Station,  Units  1  and  2, 
located  in  Will  County,  Illinois, 
respectively. 

The  proposed  amendments  would 
authorize  a  revision  to  the  realistic  dose 
values  for  the  process  gas  system 
ruptiure  in  Section  15.0  of  the  Byron/ 
Braidwood  (B/B)  Updated  Final  Safety 
/Analysis  Report  (UFSAR).  During 
preparation  of  a  UFSAR  change 
package,  ComEd  discovered  that  the 
Final  Safety  Analysis  Report  (FSAR) 
had  not  been  updated  to  correct  an  error 
from  the  previous  revision  of  the  dose 
calculation.  Since  the  correct  dose  value 
is  greater  than  that  previously  reported, 
the  consequences  of  the  accident  had 
increased,  and  an  unreviewed  safety 
question  resulted. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendments  requested  involve  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  10  CFR 
50.92.  this  means  that  operation  of  the 
facility  in  accordance  with  the  proposed 
amendments  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a).  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated? 

The  proposed  changes  involve  a  slight 
increase  to  the  consequences  of  the 
waste  gas  decay  tank  rupture  event  as 
shown  in  UFSAR  Tables  15.0-11  and 
15.0-12.  However,  the  values  continue 
to  be  less  than  a  small  fraction  of  the  10 
CFR  100  limits,  i.e..  10  jiercent  or  2.5 
rem  for  whole-body  dose.  Standard 
Review  Plan  11.3,  Branch  Technical 
Position  (BTP)  ETSB  11-5.  "Postulated 
Radioactive  Releases  Due  to  a  Waste  Gas 
System  Leak  or  Failure,"  in  NUREG- 
0800.  July  1981  imposes  lower  dose 
limits  than  10  CFR  100  because  the 
probability  of  an  accidental  release  from 
the  waste  gas  system  is  relatively  high. 
The  BTP  establishes  a  limit  of  0.5  rem 
to  an  individual  at  the  nearest  exclusion 
area  boundary.  The  recalculated  doses 
also  meet  this  criterion. 

All  other  aspects  of  the  original 
accident  event  and  analysis,  as 
presented  in  UFSAR  Subsection  15.7.1, 
are  unchanged.  The  proposed  changes 
do  not  impact  any  accident  initiators  or 
assumed  mitigation  of  accident  or 
transient  events.  They  do  not  involve 
the  addition  or  removal  of  any 
equipment,  or  any  design  changes  to  the 
facility.  There  is  no  change  to  the  types 
of  effluents  released  ofisite.  The  source 
terms  in  UFSAR  Table  15.7-2  are 
unaffected.  The  change  affects  only  the 
post-accident  dose;  there  is  no  impact 
on  individual  or  cumulative 
occupational  radiation  exposiu^. 
Therefore,  this  request  does  not  involve 
a  significant  increase  in  the  probabiUty 
or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  do  not  involve 
a  modification  to  the  physical 
configuration  of  the  plant  (i.e.,  no  new 
equipment  will  be  installed)  or  change 
in  the  methods  governing  normal  plant 
operation.  The  proposed  changes  will 
not  impose  any  new  or  different 
requirements  or  introduce  a  new 
accident  or  malfunction  mechanism. 
The  proposed  change  affects  only  a 
calculation  to  determine  dose  following 
an  event  that  has  been  previously 
analyzed.  It  has  no  impact  on  any  event 
in  the  accident  sequence,  and  no  new 
failures  are  created.  Therefore,  the 
proposed  changes  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  Does  the  change  involve  a 
significant  reduction  in  a  margin  of 
safety? 

The  proposed  changes  do  not  result  in 
any  reduction  in  the  margin  of  safety 
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because  they  have  no  impact  on  safety 
analysis  assumptions.  Technical 
Specification  3.11.2.6  restricts  the 
quantity  of  radioactivity  contained  in 
each  gas  storage  tank  to  provide 
assurance  that,  in  the  event  of  an 
uncontrolled  release  of  the  tank's 
contents,  the  resulting  whole  body 
exposure  will  not  exceed  0.5  rem,  as 
esUblished  in  BTP  ETSB  11-5.  The  gas 
decay  tank  activity  is  limited  to  50,000 
curies  of  noble  gas  as  Xe-133  equivalent. 
Since  this  activity  limit  is  not  affected 
and  the  calculated  dose  is  less  than  0.5 
rem,  the  margin  of  safety  remains  the 
same. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportiuiity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently- 
Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North,  11545  Rockville  Pike. 
Rockville,  Maryland,  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 


examined  at  the  NRC  Public  E)ocument 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  August  7,  1997.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendments  to  the 
subject  facility  operating  licenses  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW., 
Washington.  EXZ.  and  at  the  local  public 
document  room  located  at:  for  Byron, 
the  Byron  Public  Library  District,  109  N. 
Franklin.  P.O.  Box  434,  Byron.  Illinois 
61010;  for  Braidwood,  the  Wilmington 
Public  Library,  201  S.  Kankakee  Street, 
Wilmington.  Illinois  60481.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  peirty  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 


prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
inten'ene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendments  requested  involve  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  them  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

If  the  final  determination  is  that  the 
amendments  requested  involve  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendments. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission.  U.S. 
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Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  YSC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regtilatory  Conunission. 
Washington,  DC  20555-0001.  and  to 
Michael  I.  MiHer,  Esquire;  Sidley  and 
Austin,  One  First  National  Plaza, 
Chicago,  Illinois  60603,  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  bearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i>-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  June  9,  1997,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street. 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at:  for 
Byron,  the  Byron  Public  Library  District, 
109  N.  Franklin.  P.O.  Box  434,  Byron, 
Illinois  61010;  for  Braidwood.  the 
Wilmington  Public  Library.  201  S. 
Kankakee  Street,  Wilmington.  Illinois 
60481. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
George  F.  Dick,  Jr., 

Senior  Project  Manager,  Project  Directorate 
ni-2.  Division  of  Reactor  Projects— lU/IV, 
Office  of  Nuclear  Reactor  Regulation. 
IFR  Doc.  97-17992  Filed  7-9-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-0017] 

Notice  of  Environmental  Assessment, 
Finding  of  No  Significant  impact 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  environmental 
assessment,  finding  of  no  significant 
impact,  and  opportunity  for  hearing 
related  to  amendment  of  materials 
license  no.  STB-527  for  the  Dow 
Chemical  Company,  Midland,  Michigan. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  a  license 


amendment  request  submitted  by  the 
Dow  Chemical  Company  (Dow).  The 
proposed  action  is  the  approval  of 
Dow's  unrestricted  release  criteria  for 
the  thorium-contaminated  slag  storage 
piles  at  Dew's  Midland  and  Bay  City, 
Michigan,  plant  sites. 

Summary  of  the  Environmental 


Dow  submitted  its  proposed  release 
criteria  by  letter  dated  March  11, 1996. 
The  proposed  action  is  the  approval  of 
the  release  criteria  so  that  Dow  can 
complete  remediation  of  the  storage 
areas,  release  them  for  unrestricted  use, 
and  terminate  the  license.  The  proposed 
action  is  necessary  so  that  Dow  can 
release  the  current  storage  areas  for 
unrestricted  use  and  terminate  Dow's 
license. 

Dow  is  currentiy  decommissioning 
the  Midland  and  Bay  City,  Michigan, 
sites,  by  excavating  and  transporting  the 
contaminated  material,  by  truck,  from 
the  Midland,  to  the  Bay  City,  focility. 
The  thorium-contaminated  material 
from  both  focilities  is  then  transported 
by  rail  for  burial  at  the  Envirocare  low- 
level  radioactive  waste  facility  in  Clive, 
Utah.  NRC  issued  the  license 
amendment  authorizing  the  current 
decommissioning  activities  on  July  19, 
1996. 

Based  on  staffs  evaluation  of  Dow's 
unrestricted  release  criteria,  it  was 
determined  that  the  proposed  criteria 
complies  with  NRC's  guidance  on 
criteria  for  release  for  unrestricted  use, 
and  that  authorizing  the  license 
amendment  would  not  be  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  The 
staff  concludes  that  a  finding  of  no 
significant  impact  is  justified  and 
appropriate  and  that  an  environmental 
impact  statement  is  not  required. 

"The  staff-identified  alternatives  for 
approving  Dow's  proposed  release 
criteria  are:  (1)  No  action;  or  (2) 
adherence  to  the  remediation  criteria  in 
the  "Action  Plan  to  Ensure  Timely 
Cleanup  of  Site  E)ecommissioning 
Management  Plan  Sites"  (SDMP  Action 
Plan)  (57  FR  13389,  April  16,  1992). 
NRC's  soil  remediation  criteria  for 
thorium  and  uranium  wastes,  referenced 
in  the  SDMP  Action  Plan,  are  from  the 
Branch  Technical  Position  (BTP) 
entiUed  "Disposal  or  Onsite  Storage  of 
Thoriiun  or  Uranium  Wastes  from  Past 
Operations  "  (46  FR  52601,  October  23, 
1981). 

The  no-action  alternative  runs  counter, 
to  the  goals  of  10  CFR  part  40  and 
protecting  public  health  safety  and 
environment.  The  dose  modeling  results 
for  Dow's  proposed  remediation  criteria 
gave  a  maximum  dose  at  or  below  the 


dose  modeling  results  for  the  BTP 
Option  1  thorium  remediation  criteria 
(maximum  modeled  dose  of  0.03  mSv 
(30  mrem)/year  predominantiy  from  the 
direct  radiation  and  inhalation 
pathways).  Based  on  these  results, 
Dow's  proposed  isotope  specific 
concentration  limits  for  soil  comply 
with  NRC's  guidance  for  unrestricted 
release  and  are  acceptable  for 
unrestricted  release. 

Finding  of  ^kl  Significant  Impact 

Based  on  the  findings  in  the 
environmental  assessment,  the  staff  has 
determined  that,  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended,  and  NRC's  regulations  in  10 
CFR  part  51,  authorizing  this  license 
amendment  would  not  be  a  major 
Federal  action  significantiy  affecting  the 
quality  of  the  human  environment  and, 
therefore,  an  environmental  impact 
statement  is  not  required.  The  staff 
concludes  that  a  finding  of  no 
significant  impact  is  justified  and 
appropriate. 

"^     :taff  believes  that  approval  of 
Do^/'^    please  criteria  will  not  cause  any 
signi<  .cant  impacts  on  the  human 
environment  and  is  acceptable.  Dow's 
preferred  alternative  provides  the  most 
complete  and  optimum  level  of 
protection  of  human  health  and  safety 
and  the  environment  among  the  various 
alternatives  for  release  of  this  site. 

Further  Information 

For  additional  information  regarding 
the  proposed  action,  see  the  licensee's 
proposed  release  criteria  submitted  by 
letter  dated  March  11,  1996,  and 
supplementary  information,  the  safety 
evaluation  report,  and  the 
enviromnental  assessment,  which  are 
available  for  inspection  at  NRC's  Public 
Document  Room,  2120  L  Street  NW, 
Washington,  DC. 

For  further  information  contact  Jack 
D.  Parrott,  Division  of  Waste 
Management,  USNRC,  Mailstop  T-8F37. 
Washington,  DC  20555-0001, 
Telephone:  (301)  415-6700. 

Opportunity  for  a  Hearing 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for  a 
license  amendment  falling  within  the 
scope  of  Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  of  practice,  for  domestic 
licensing  proceedings,  in  10  CFR  Pan  2. 
Pursuant  to  10  CFR  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  for 
a  hearing  in  accordance  with  10  CFR 
2.1205(c).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
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date  of  publication  of  this  Federal 
Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  hand  delivery  to:  Docketing  and 
Service  Branch,  Office  of  the  Secretary, 
11555  Rockville  Pike,  Rockville,  MD 
20852.  between  7:45  a.m.  and  4:15  p.m.. 
Federal  workdays;  or 

2.  By  mail  or  telegram  to;  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  Part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requestor  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  widi 
particular  reference  to  the  factors  set  out 
in  10  CFR  2.1205(g); 

3.  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  10  CFR  2.1205(c). 

Each  request  for  a  hearing  must  also 
be  served,  by  delivering  it  personally  or 
by  mail  to: 

1.  The  applicant.  The  Dow  Chemical 
Company.  Attention:  Mr.  Larry 
Giebelhaus,  Project  Manager,  1261 
Building,  Midland,  MI  48667;  and 

2.  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001. 

Dated  at  Rockviile.  Maryland,  this  1st  day 
of  July,  1997. 

For  the  Nuclear  Regulatory  Conunission. 
John  W.  N.  Hickey, 

Chief,  Low-Level  Waste  and  Decommissioning 
Projects  Branch,  Division  of  Waste 
Management,  Office  of  Nuclear  Material 
Safety  and  Safeguards.  . 
(FR  Doc.  97-17991  Filed  7-9-97;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

GPU  Nuclear  Corporation;  Three  Mile 
Island  Nuclear  Station,  Unit  1; 
Environmental  Assessment  and    ,. 
Finding  of  No  Significant  Impact,. 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  the  requirements  of  10  CFR  part 
50,  Appendix  R  to  GPU  Nuclear 
Corporation  (the  licensee),  for  operation 
of  the  Three  Mile  Island  Nuclear 
Station,  Unit  1  (TMI-1),  located  in 
Dauphin  County,  Pennsylvania. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  an 
exemption  from  the  requirements  of  10 
CFR  part  50,  Appendix  R  to  the  extent 
that  it  requires  the  installation  of 
automatic  fire  suppression  systems  in 
certain  fire  areas.  The  licensee  is 
seeking  an  exemption  from  Appendix  R. 
Section  III.2.G.C.  which  requires  the 
installation  of  automatic  fire 
suppression  systems  in  fire  areas  where 
redundant  circuits  required  for  safe 
shutdown  are  separated  by  fire  barriers 
having  a  1-hour  rating  and  have  fire 
detectors  installed.  The  licensee 
requested  exemptions  for  the  following 
fire  areas/zones:  CB-FA-2b.  CB-FA-2c, 
CB-FA-2d.  CB-FA-2e,  CB-FA-2f,  CB- 
FA-2g,  CB-FA-3a,  CB-FA-3b,  and  FH- 
FZ-5. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  August  16, 1996,  as 
supplemented  by  letters  dated  August 
28,  1996,  and  January  3, 1997. 

The  Need  for  the  Proposed  Action 

Installation  of  automatic  fire 
suppression  systems  in  the  affected  fire 
areas  is  not  a  viable  alternative.  The 
affected  fire  areas  contain  high  voltage 
plant  electrical  equipment  where 
automatic  water  suppression  systems 
are  not  desirable.  Halon  gas  suppression 
systems  are  no  longer  a  viable  option 
due  to  the  environmental  concerns.  The 
affected  fire  areas  and  adjoining  spaces 
are  frequently  occupied  by  plant 
personnel,  therefore  carbon  dioxide 
suppression  systems  are  not  desirable 
due  to  the  personnel  hazard. 
,  Modification  of  the  fire  barrier 
envelopes  within  the  affected  fire  areas 
to  achieve  a  3-hour  rating,  and  therefore 
eliminating  the  need  for  fire 
suppression  systems,  would  represent  a 
substantial  cost  hardship. 


Environmental  Impacts  of  the  Proposed 
Action 

In  lieu  of  an  automatic  sprinkler 
system,  the  licensee  will  install  an  area- 
wide  automatic  detection  system  in  the 
affected  fire  areas  and  will  establish  that 
all  the  fire  barrier  envelopes  within  the 
affected  fire  areas  have  a  minimum  1- 
hour  fire  endurance  rating.  Manual 
firefighting  equipment  is  available 
either  inside,  or  in  close  proximity  to, 
all  of  the  affected  fire  areas.  Fire  brigade 
response  to  these  fire  areas  is  expected 
to  be  rapid.  Also,  administrative 
controls  limit  the  amount  of 
combustibles  in  the  affected  fire  areas. 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
has  concluded  that  the  degree  of  fire 
protection  afforded  by  the  area-wide 
detectors,  the  minimum  1-hour  rated 
fire  barriers,  the  close  proximity  and 
rapid  response  of  firefighting 
equipment,  and  certain  administrative 
controls  provide  reasonable  assurance 
that  the  ability  to  perform  safe 
shutdown  functions  in  the  event  of  a 
fire  will  be  maintained.  This  evaluation 
is  applicable  to  the  following  fire  areas 
identified  in  the  licensee's  submittal: 
CB-FA-2b,  CB-FA-2C.  CB-FA-2d,  CB- 
FA-2e,  CB-FA-2f,  CB-FA-2g,  CB-FA- 
3a,  and  CB-FA-3b. 

Granting  an  exemption  from  the 
regulation  for  these  fire  areas  will  not 
increase  the  probability  or  consequences 
of  accidents,  no  changes  are  being  made 
in  the  types  of  any  effluents  that  may  be 
released  offsite,  and  there  is  no 
significant  increase  in  the  allowable 
individual  or  cumulative  occupational 
radiation  exposure.  Accordingly,  the 
Commission  concludes  that  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the-proposed 
action  involves  features  located  entirely 
within  the  restricted  area  as  defined  in 
10  CFR  part  20.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  exemption, 
the  Commission  considered  denial  of 
the  proposed  action,  thus  requiring  the 
licensee  to  upgrade  the  existing  fire 
barrier  envelopes  to  a  3-hour  rating,  or 
install  automatic  fire  suppression 
systems.  For  fire  areas  CB-FA-2b,  CB- 
FA-2C,  CB-FA-2d,  CG-FA-2e,  CB-FA- 
2f,  CB-FA-2g,  CB-FA-3a,  and  CB-FA- 
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3b,  the  Commission  concluded  denial 
would  result  in  no  change  in  current 
environmental  impacts. 

For  fire  zone  FH-FZ-5,  the 
Commission  concluded  that,  due  to  the 
high  combustible  loading  associated 
with  this  fire  zone,  upgrading  to  a  3- 
hour  fire  barrier  would  have  a 
measurable  benefit.  Denial  of  the 
proposed  action  with  respect  to  fire 
zone  FH-FZ-5  would  result  in  no 
change  to  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  TMI-1. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  6,  1997,  the  staff  consulted  with 
the  Pennsylvania  State  official,  Mr.  S. 
Maingi  of  the  Department  of 
Enviroimiental  Protection,  Bureau  of 
Radiation  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  Wo  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  16,  1996.  as  supplemented 
by  letters  dated  August  28,  1996,  and 
January  3,  1997,  which  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Law/ 
Government  Publications  Section,  State 
Library  of  Pennsylvania,  Walnut  Street 
and  Commonwealth  Avenues. 
Harrisburg,  PA. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of)ulyl997. 

For  the  Nuclear  Regulatory  Commission. 
Patrick  D.  Milano, 

Acting  Director,  Project  Directorate  1-3. 
Division  of  Reactor  Projects — I/U,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-18075  Filed  7-a-97:  8:45  am) 
BILUNG  CODE  TSSO-OI-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMftlARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  title:  Vocational  Report. 

(2)  Form(s)  submitted:  G-251. 

(3)  OMB  Number:  3220-0141. 

(4)  Expiration  date  of  current  OMB 
clearance: 08/31/1997. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of 
respondents:  6,000. 

(8)  Total  annual  responses:  6,000. 

(9)  Total  annual  reporting  hours: 
3,045. 

(10)  Collection  description:  Section  2 
of  the  Railroad  Retirement  Act  provides 
for  the  payment  of  disability  annuities 
to  qualified  employees  and  widow(ers). 
The  collections  obtains  the  information 
needed  to  determine  their  ability  to 
work. 

Additional  Information  or  Comments 

Copies  of  the  forms  and  supporting 
documents  can  be  obtained  form  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363).  Comments  regarding 
the  information  collection  should  be 
addressed  to  Ronald  J.  Hodapp.  Railroad 
Retirement  Board.  844  North  Rush 
Street.  Chicago,  Illinois  60611-2092  and 
the  OMB  reviewer.  Laura  Oliven  (202- 
395-7316),  Office  of  Management  and 
Budget,  Room  10230.  New  Executive 
Office  Building,  Washington.  D.C. 
20503. 

Chuck  Mierzwa, 
Clearance  Officer. 

[FR  Doc.  97-18089  FUed  7-9-97;  8:45  am] 
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RAILROAD  RETIREMENT  BOARD 

Notice  of  Public  Meeting;  Sunshine  Act 
Meeting 

Notice  is  hereby  given  that  the 
Railroad  Retirement  Board  will  hold  a 
meeting  on  July  16,  1997,  9:00  a.m.,  at 
the  Board's  meeting  room  on  the  8th 
floor  of  its  headquarters  building.  844 
North  Rush  Street,  Chicago,  Illinois 
60611.  The  agenda  for  this  meeting 
follows: 


Portion  Open  to  the  Public 

(1)  Field  Office  Closure — Washington, 

DC  Office 

(2)  Phase  2  Restructuring  Plan  for  Office 

of  Programs'  Operations 

(3)  Harvard  Medical  School  Study  of 

Diseases  in  Certain  Railroad 
Occupations 

(4)  Draft  Response  to  April  23,  1997. 

Letter  From  Congress,  Bob  Wise  on 
Behalf  of  Ronda  Fortner  re  Early 
Retirement/Buyout  Offer 

(5)  Request  to  Post  Chief  Information 

Officer  Position 

(6)  Bureau  of  Information  Services 

Reorganization — Phase  2 

(7)  Fiscal  Year  1997  Third  Quarter 

Review 

(8)  Performance  Awards  for  Fiscal  Year 

1996 

(9)  Senior  Executive  Recertification 

Process 

(10)  Disability  Workloads 

(11)  Regulations: 

A.  Part  220  (Subpart  C,  Occupational 
Disability) 

B.  Part  230  (Reduction  and  Non- 
Payment  of  Annuities  bv  Reason  of 
Work) 

C.  Part  255  (Recovery  of 
Overpayments — Final  Rule) 

D.  Part  261  (Final  Rule- 
Administrative  Finality) 

E.  Part  295  (Payments  Pursuant  to 
Court  Decree  or  Court- Approved 
Property  Settiement) 

(12)  Year  2000  Issues 

(13)  Labor  Member  Truth-in-Budgeting 
Status  Report 

Portion  Ckned  to  the  Public 

(A)  Request  for  Waiver  of  Excess  Annual 

Leave  Credits  (Charles  A.  Flanagan, 
Jr.) 

(B)  Request  for  Waiver  of  Debt  Arising 

From  Aimual  Leave  Deficit 
(William  H.  Tebbe) 

(C)  Reorganization — Administration 

Group 

(D)  Pending  Board  Appeals: 

1.  Maurice  McAfee 

2.  John  Machado.  Jr. 

3.  Michael  A.  Roberts 

4.  Jerry  D.  Ruckel 

5.  Ruth  S.  Schlegel 

6.  Charlotte  R.  Shaw 

The  person  to  contact  for  more 
information  is  Beatrice  Ezerski. 
Secretary  to  the  Board.  Phone  No.  312- 
751^920. 

Dated:  )uly  7,  1997. 
Beatrice  Ezerski. 
Secivtaty  to  the  Board. 
(FR  Doc.  97-18201  Filed  7-6-97;  8:45  am] 

MLUNQ  CODE  7M6-01-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
22734  ;  812-10666] 

The  Cascades  Trust,  et  al.;  Notice  of 
Application 

July  2.  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  hivestment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  The  Cascades  Trust  on 
behalf  of  its  series,  the  Tax-Free  Trust  of 
Oregon  ("Fund"),  Qualivest  Capital 
Management,  Inc.  ("Adviser"),  and  First 
Bank  National  Association  ("New 
Adviser"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  granting  an 
exemption  from  section  15(a). 
SUMMARY  OF  APPLICATION:  Adviser's 
parent,  U.S.  Bancorp,  will  merge  with 
and  into  New  Adviser's  parent.  First 
Bank  System.  Inc.  ("FBS"),  which  will 
result  in  the  assigiunent,  and  thus  the 
termination,  of  the  Fimd's  existing 
advisory  agreement  with  Adviser. 
Applicants  request  an  order  to  permit 
the  implementation,  without 
shareholder  approval,  of  an  interim 
advisory  agreement  between  the  Fund 
and  New  Adviser  ("Interim  Advisory 
Agreement")  for  a  period  commencing 
on  the  date  the  merger  is  consummated 
(but  in  no  event  later  than  September 
30,  1997)  and  continuing  for  a  period  of 
up  to  the  earlier  of  120  days  or  the  date 
the  Interim  Advisory  Agreement  is 
approved  or  disapproved  by 
shareholders  of  the  Fund  ("Interim 
Period").  The  order  also  would  permit 
New  Adviser  to  receive,  following 
shareholder  approval  of  the  Interim 
Advisory  Agreement,  all  fees  earned 
during  the  Interim  Period. 
F1UNC  DATES:  The  application  was  filed 
on  May  14,  1997  and  amended  on  June 
16,  1997.  Applicants  have  agreed  to  file 
an  amendment,  the  substance  of  which 
is  incorporated  herein,  during  the  notice 
period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
28.  1997  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit,  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 


should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street.  N.W.,  Washington,  D.C.  20549. 
Applicants:  The  Cascades  Trust,  380 
Madison  Avenue,  Suite  2300,  New 
York,  NY  10017;  Adviser,  111  S.W.  Fifth 
Avenue,  Suite  T-15,  Portland,  OR 
97204;  New  Adviser,  601  Second" 
Avenue  South.  Minneapolis,  MN  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Krudys,  Senior  Counsel,  at 
(202)  942-0641.  or  Mercer  E.  Bullard. 
Branch  Chief,  at  (202)  942-0564 
{Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Cascades  Trust  is  a 
Massachusetts  business  trust  registered 
as  an  open-end  management  investment 
company  imder  the  Act.  Adviser,  a 
registered  investment  adviser  under  the 
Investment  Advisers  Act  of  1940, 
currently  serves  as  investment  adviser 
to  the  Fund.  Adviser  is  a  wholly-owned 
subsidiary  of  United  States  National 
Bank  of  Oregon,  which  is  a  wholly- 
owned  subsidiary  of  U.S.  Bancorp.  New 
Adviser  serves  as  the  investment  adviser 
and  manager  of  the  First  American 
Family  of  Funds  through  its  First  Asset 
Management  Group.  New  Adviser  is  a 
direct,  wholly-owned  subsidiary  of  FBS. 

2.  On  March  20.  1997,  FBS  and  U.S. 
Bancorp  jointly  announced  the  signing 
of  a  definitive  merger  agreement  for  FBS 
to  acquire  U.S.  Bancorp  (the  "Merger"). 
Under  the  merger  agreement  U.S. 
Bancorp  shareholders  will  receive  0.755 
shares  of  FBS  common  stock  for  each 
share  of  U.S.  Bancorp  common  stock. 
FBS  will  be  the  surviving  corporation 
and  will  use  the  name  U.S.  Bancorp. 
Applicants  expect  the  Merger  to  be 
consummated  sometime  before 
September  30,  1997,  subject  to  the 
satisfaction  of  certain  conditions, 
including  receipt  or  certain  regulatory 
approvals. 

3.  At  a  meeting  on  June  6,  1997,  the 
board  of  trustees  of  the  Fund  ("Board"), 
including  a  majority  of  its  trustees  that 
are  not  "interested  persons"  under 
section  2(a)(19)  of  the  Act 
("Indepyendent  Trustees"),  after  full 
evaluation  and  with  the  advice  and 
assistance  of  counsel,  voted  in  the 
manner  prescribed  by  section  15(c)  of 


the  Act  to  approve  the  Interim  Advisory 
Agreement  and  to  recommended  that 
shareholders  on  the  Fund  approve  the 
Agreement  during  the  120-day  period 
commencing  on  the  earlier  of  the 
consummation  of  the  Merger  ("Effective 
Date")  or  September  30,  1997.  The 
Board  was  advised  that,  in  order  to 
ensure  the  continued  provision  of  high 
quality  investment  advisory  services  to 
the  Fund,  on  the  Effective  Date  the  New 
Adviser  will  employ  several  portfolio 
managers  now  employed  by  the 
Adviser,  including  the  manager  of  the 
Fund.  These  portfolio  managers, 
together  with  the  investment 
professionals  already  employed  by  New 
Adviser,  then  would  assume 
management  of  the  Fund  on  the 
Effective  Date  pursuant  to  the  New 
Advisory  Agreement  between  New 
Adviser  and  the  Fund.  Applicants  state 
that  these  arrangements  take  into 
account  the  fact  that  several  other 
portfolio  managers,  including  the 
Fund's  backup  portfolio  manager,  have 
departed  or  will  depart  from  Adviser  by 
or  shortly  after  the  Effective  Date. 

4.  All  investment  advisory  fees  paid 
by  the  Fund  to  New  Adviser  during  the 
Interim  Period  will  be  paid  to  an  escrow 
agent  (which  will  be  an  unaffiliated 
third  party  institution),  and  none  of 
such  fees  held  in  escrow  will  be  paid  to 
New  Adviser  until  the  related 
shareholder  approval  has  been  obtained. 
If  Fund  shareholders  fail  to  approve  the 
Interim  Advisory  Agreement,  the  escrow 
agent  will  pay  to  the  Fund  the 
applicable  escrow  amounts  (including 
interest  earned).  The  escrow  agent  will 
release  the  escrow  funds  only  upon 
receipt  of  a  certificate  &t)m  the  officers 
of  The  Cascades  Trust  stating,  if  the 
escrow  funds  are  to  be  delivered  to  New 
Adviser,  that  the  Interim  Advisory 
Agreement  has  received  the  requisite 
shareholder  vote,  or,  if  the  escrow  funds 
are  to  be  delivered  to  the  Fund,  that  the 
Interim  Period  has  ended  and  the 
Interim  Advisory  Agreement  has  not 
received  the  requisite  shareholder  vote. 
Before  any  such  certificate  is  sent,  the 
Independent  Trustees  of  the  Cascades 
Trust  will  be  notified. 

5.  Applicants  request  relief  from 
section  15(a)  to  permit  the  Fund  to 
implement  the  Interim  Advisory 
Agreement  during  the  Interim  Period.  In 
the  event  the  Effective  Date  is  later  than 
September  30  1997.  the  Interim  Period 
will  commence  on  September  30,  1997. 
The  Interim  Advisory  Agreement  will 
contain  the  same  terms  and  conditions 
as  the  existing  advisory  agreement 
between  the  Fund  and  Adviser 
("Existing  Advisory  Agreement"), 
except  for  the  effective  and  termination 
dates,  escrow  provisions,  and  the 


substitution  of  New  Adviser  in  place  of 
Adviser.  Applicants  also  request  an 
exemption  to  permit  New  Adviser  to 
receive  bom  the  Fund,  subject  to 
shareholder  approval  of  the  Interim 
Advisory  Agreement  and  to  the  escrow 
arrangement  described  in  the 
application,  any  and  all  fees  earned 
during  the  Interim  Period  under  such 
Interim  Advisory  Agreement.  The  fees 
to  be  paid  during  the  Interim  Period  will 
be  unchanged  from  the  fees  to  be  paid 
under  the  Existing  Advisory  Agreement. 

Applicants'  Legal  Analysis 

1.  Section  '5(8)  of  the  Act  provides 
that  it  shall  be  unlawful  for  any  person 
to  serve  or  act  as  an  investment  adviser 
of  a  registered  investment  company, 
except  pursuant  to  a  written  contract 
that  has  been  approved  by  the  vote  of 

a  majority  of  the  outstanding  voting 
securities  of  such  company.  Section 
15(a)  further  requires  that  such  written 
contract  provide  for  automatic 
termination  in  the  event  of  its 
assignment.  Section  2(a)(4)  of  the  Act 
defines  "assigiunent"  to  include  any 
direct  or  indirect  transfer  of  a  contract 
by  the  assignor.  Applicants  state  that,  on 
the  Effective  Date,  the  Adviser  will 
become  a  wholly-owned  subsidiary  of 
the  surviving  corporation.  Applicants 
therefore  believe  that  the  Merger  will 
result  in  the  "assignment"  of  the 
Existing  Advisory  Agreement. 

2.  Rule  15a— 4  under  the  Act  provides 
that,  if  an  investment  advisory  contract 
with  an  investment  company  is 
terminated  by  assignment,  an 
investment  adviser  may  act  as  such  for 
the  company  during  the  120  day  period 
following  such  termination  pursuant  to 
a  written  contract  that  has  not  been 
approved  by  the  company's 
shareholders,  provided  that  (a)  the  new 
contract  is  approved  by  the  company's 
board  of  directors,  including  a  majority 
of  the  non-interested  directors,  (b)  the 
compensation  to  be  paid  under  the  new 
contract  money  does  not  exceed  the 
com[)ensation  that  would  have  been 
paid  under  the  contract  most  recently 
approved  by  company's  shareholders, 
and  (c)  neither  the  adviser  nor  any 
controlling  person  of  the  adviser 
"directly  or  indirectly  receive(s)  money 
or  other  Ijenefit"  in  connection  with  the 
assignment.  Applicants  state  that  they 
may  not  be  permitted  to  rely  on  rule 
15a-4  because  of  the  benefits  U.S. 
Bancorp 's  shareholders  will  receive 
from  the  Merger. 

3.  Applicants  contend  that,  because 
the  Fund  did  not  have  sufficient 
advance  notice  of  the  Merger,  it  will  not 
be  possible  to  obtain  shareholder 
approval  of  the  Interim  Advisory 
Agreement  in  accordance  with  section 


15(a)  prior  to  the  closing  of  the  Merger. 
Applicants  state  that  the  terms  and 
timing  of  the  Merger  were  determined 
by  FBS  and  U.S.  Bancorp  in  response  to 
a  number  of  fectors  relating  principally 
to  their  commercial  -banking  and  other 
similar  business  concerns. 

4.  Applicants  state  that  the  Board 
determined  that  retention  of  New 
Adviser  to  provide  advisory  services  to 
the  Fund  during  the  Interim  Period  was 
in  the  best  interests  of  Fund 
shareholders  because  it  would  (a) 
provide  that  the  Fimd  will  continue  to 
be  managed  by  one  of  the  same 
individuals  who  now  manage  it;  (b) 
ensure  that,  regardless  of  any  further 
personnel  changes  which  may  take 
place  at  Adviser  during  the  Interim 
Period,  the  Funds  would  be  managed 
diuing  such  period  by  a  group  of 
investment  professionals  which  the 
Board  has  determined  can  provide  the 
appropriate  scope  and  quality  of 
advisory  services;  and  (c)  avoid  the  need 
for  the  Board  to  consider  on  an  ad  hoc 
basis  whether  and  how  to  proceed 
under  rule  15a— 4  if  further  personnel 
changes  were  to  take  place  at  Adviser 
during  the  Interim  Period. 

5.  The  Board  noted  that,  at  the 
Effective  Date,  the  business  operations 
of  Adviser  will  be  greatly  reduced  or 
eliminated  altogether.  Applicants  state 
that,  of  approximately  $9.7  billion  of 
assets  under  management  by  Adviser 
(excluding  assets  of  the  Fund),  New 
Adviser  will  assume  management  of 
approximately  $9.45  billion  on  the 
Effective  Date.  The  Board  also  noted 
that  the  remaining  portfolio  managers  of 
Adviser  who  advise  other  mutual  funds 
are  expected  to  become  employees  of 
New  Adviser.  Thus,  applicants  state  that 
most  or  all  of  the  current  operations  of 
Adviser,  apart  from  those  relating  to  the 
Fund,  will  be  effectively  transferred  to 
New  Adviser  on  the  Effective  Date. 
Under  these  circumstances,  the  Board 
believed  that  New  Adviser's  investment 
management  staff  and  support 
personnel  and  systems  would  be  much 
better  equipped  to  provide  ongoing 
services  to  the  Fund  than  whatever  staff, 
support  personnel  and  systems,  if  any, 
may  remain  in  place  at  Adviser 
following  the  Effective  Date. 

6.  Applicants  submit  that  the  Fund 
will  receive  during  the  Interim  Period 
substantially  comparable  investment 
advisory  services,  provided  in 
substantially  the  same  manner,  as  it 
received  prior  to  the  Effective  Date. 
Applicants  anticipate  that  New  Adviser 
will  employ  one  of  the  co-managers  who 
managed  the  Fimd  prior  to  the 
aninouncement  of  the  Merger.  In  the 
event  there  is  any  material  change  in 
personnel  providing  advisory  services 


under  the  Interim  Advisory  Agreement 
during  the  Interim  Period,  applicants 
state  that  New  Adviser  will  apprise  and 
consult  the  Board  to  ensure  that  such 
Board,  including  a  majority  of  the 
Independent  Trustees,  is  satisfied  that 
the  services  provided  by  New  Adviser 
will  not  be  diminished  in  scope  and 
quality. 

7.  Applicants  submit  that  to  deprive 
New  Adviser  of  its  customary  fees 
during  the  Interim  Period  for  no  reason, 
other  than  the  fact  that  the  Merger  may 
be  deemed  to  result  in  an  assigiunent  of 
the  Existing  Advisory  Agreement, 
would  be  imduly  harsh  and 
unreasonable  penalty  to  impose  upon  an 
investment  adviser.  New  Adviser 
submits  that,  in  good  faith  and 
consistent  with  the  Act  and  the  spirit  of 
rule  15a-4.  it  seeks  to  promote  the 
interests  of  the  Fund  and  its 
shareholders  by  undertaking  the  fee  and 
other  arrangements  described  in  the 
application.  Applicants  state  that  the 
fees  payable  to  New  Adviser  under  the 
Interim  Advisory  Agreement  have  been 
approved  by  the  Board,  including  a 
majority  of  the  Independent  Trustees,  in 
accordance  with  their  fiduciary  and 
other  obligations  under  the  Act,  and  that 
such  fees  will  not  be  released  by  the 
escrow  agent  without  the  approval  of 
the  Fimd's  shareholders. 

8.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  seciuity,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  relief  requested  satisfied 
this  standard. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1.  The  hiterim  Aavisory  Agreement 
will  have  the  same  terms  and  conditions 
as  the  Existing  Advisory  Agreement, 
except  for  the  effective  and  termination 
dates,  escrow  provisions,  and  the 
substitution  of  New  Adviser  in  place  of 
Adviser. 

2.  Fees  earned  by  New  Adviser  and 
paid  by  the  Fund  during  the  Interim 
Period  in  accordance  with  the  Interim 
Advisory  Agreement  will  be  maintained 
with  an  unaffiliated  financial  institution 
in  an  interest-bearing  escrow  account, 
and  amounts  in  such  account  (including 
interest  earned  on  such  amounts)  will 
be  paid  to  New  Adviser  only  upon 
approval  of  the  shareholders  of  the 
Fund  or,  in  the  absence  of  approvals  by 
such  shareholders,  to  the  Fund. 
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3.  The  Fund  will  hold  a  meeting  of 
shareholders  to  vote  on  approval  of  the 
Interim  Advisory  Agreement  for  the 
Fund  on  or  before  the  1 20th  day 
following  the  earlier  of  the  termination 
of  the  Existing  Advisory  Agreement  on 
the  Effective  Date  or  September  30, 
1997. 

4.  New  Adviser  will  pay  the  costs  of 
preparing  and  filing  this  application. 
New  Adviser  will  pay  the  costs  relating 
to  the  solicitation  of  approval  of  the 
Interim  Advisory  Agreement 
necessitated  by  the  Merger. 

5.  New  Adviser  will  take  all 
appropriate  actions  to  ensure  that  the 
scope  and  quality  of  advisory  and  other 
services  provided  to  the  Fund  under  the 
Interim  Advisory  Agreement  will  be  at 
least  equivalent,  in  the  judgment  of  the 
Board  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  provided  under  the 
Existing  Advisory  Agreement.  In  the 
event  of  any  material  change  in 
personnel  providing  services  pursuant 
to  the  Interim  Advisory  Agreement, 
New  Adviser  will  apprise  and  consult 
the  Board  to  assure  that  the  Board, 
including  a  majority  of  the  Independent 
Trustees,  is  satisfied  that  the  services 
provided  by  New  Adviser  will  not  be 
diminished  in  scope  or  quality. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  97-17983  Filed  7-9-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
22733;  812-10654) 

Qualivest  Funds,  et  al.;  Notice  of 
Application 

July  2.  1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  application  for 

exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPUCANTS:  Qualivest  Funds  on  behalf 
of  each  of  its  investment  portfolios  (each 
portfolio,  a  "Fund").  Qualivest  Capital 
Management,  Inc.  ("Adviser"),  and  First 
Bank  National  Association  ("New 
Adviser"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  6(c)  granting  an 
exemption  from  section  15(a). 
SUMMARY  OF  APPUCAT10N:  Adviser's 
parent,  U.S.  Bancorp,  will  merge  with 


and  into  New  Adviser's  parent.  First 
Bank  System,  Inc.  ("FBS"),  which  will 
result  in  the  assignment,  and  thus  the 
termination,  of  the  Funds'  existing 
advisory  agreements  with  Adviser. 
Applicants  request  an  order  to  permit 
the  implementation,  without 
shareholder  approval,  of  interim 
advisory  agreements  between  the  Funds 
and  New  Adviser  ("Interim  Advisory 
Agreements")  for  a  period  commencing 
on  the  date  the  merger  is  consummated 
(but  in  no  event  later  than  September 
30,  1997)  and  continuing  for  a  period  of 
up  to  the  earlier  of  120  days  or  the  date 
the  Interim  Advisory  Agreements  are 
approved  or  disapproved  by 
shareholders  of  the  Funds  ("Interim 
Period").  The  order  also  would  permit 
New  Adviser  to  receive,  following 
shareholder  approval  of  the  related 
Interim  Advisory  Agreement,  all  fees 
earned  during  the  Interim  Period. 
RUNG  DATES:  The  application  was  filed 
on  May  12,  1997  and  amended  on  June 
12,1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
28, 1997  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit,  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  DC.  20549. 
Applicants:  Qualivest  Funds,  3425 
Stelzer  Road.  Columbus.  OH  43219- 
3035;  Adviser,  111  S.W.  Fifth  Avenue, 
Suite'T-15,  Portland,  OR  97204;  New 
Adviser,  601  Second  Avenue  South, 
Minneapolis,  MN  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Krudys,  Senior  Counsel,  at 
(202)  942-0641  or  Mercer  E.  BuUard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Qualivest  Funds,  a  business  trust 
organized  under  the  laws  of  the 


Commonwealth  of  Massachusetts,  is 
registered  as  an  open-end  management 
investment  company  under  the  Act.  It  is 
organized  as  a  series  investment 
company  and  currently  offers  15 
separate  Funds,  of  which  13  are 
currently  offered  for  sale  to  the  public. 
Adviser,  a  registered  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940,  currently  serves  as  investment 
adviser  to  the  Funds.  Adviser  is  a 
wholly-owned  subsidiary  of  United 
States  National  Bank  of  Oregon,  which 
is  a  wholly-owned  subsidiary  of  U.S. 
Bancorp.  New  Adviser  serves  as  the 
investment  adviser  and  manager  of  the 
First  American  Family  of  Funds  through 
its  First  Asset  Management  Group.  New 
Adviser  is  a  direct,  wholly-owned 
subsidiary  of  FBS. 

2.  On  March  20,  1997,  FBS  and  U.S. 
Bancorp  jointly  announced  the  signing 
of  a  definitive  agreement  for  FBS  to 
acquire  U.S.  Bancorp  (the  "Merger"). 
Under  the  merger  agreement,  U.S. 
Bancorp  shareholders  will  receive  0.755 
shares  of  FBS  common  stock  for  each 
share  of  U.S.  Bancorp  common  stock. 
FBS  will  be  the  surviving  corporation 
and  will  use  the  name  U.S.  Bancorp. 
Applicants  expect  the  Merger  to  be 
consummated  sometime  before 
September  30,  1997,  subject  to  the 
satisfaction  of  certain  conditions, 
including  receipt  of  certain  regulatory 
approvals. 

3.  At  a  meeting  on  May  8,  1997,  the 
board  of  trustees  of  Qualivest  Funds 
("Board")  voted  in  the  manner 
prescribed  by  section  15(c)  of  the  Act  to 
approve  Interim  Advisory  Agreements 
and  to  recommend  that  shareholders  of 
each  Fund  approve  the  related  Interim 
Advisory  Agreement  during  the  120-day 
period  commencing  on  the  earlier  of  the 
consummation  of  the  Merger  ("Effective 
Date")  or  September  30,  1997.  The 
Board  determined  to  retain  New  Adviser 
rather  than  the  current  Adviser  after 
considering  the  capabilities  of  New 
Adviser  and  determining  that  it  was 
indeed  well-qualified  to  manage  each  of 
the  Funds,  and  the  exigent 
circumstances  with  which  the  Board 
was  faced.  Applicants  expect  that  at 
least  six  of  the  eleven  Fund  portfolio 
managers  now  employed  by  Adviser 
will  leave  the  employ  of  the  Adviser  by 
or  shortly  after  the  Effective  Date.  As  a 
result  of  these  departures,  at  least  four 
Funds  will  lose  both  their  portfolio  co- 
managers;  at  least  another  three  Funds 
will  lose  one  of  their  two  portfolio  co- 
managers;  and  the  committee  which 
manages  another  four  Funds  will  lose 
more  than  half  its  members.  In  light  of 
these  facts,  the  Board  determined  that 
doubt  exists  whether  the  remaining 
personnel  of  Adviser,  acting  alone, 
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would  be  able  to  provide  an  appropriate 
scope  and  quality  of  advisory  services  to 
the  Funds  during  the  Interim  Period. 

4.  In  order  to  provide  continuity  of 
Fund  management  and  to  avoid  harm  to 
the  Funds,  applicants  propose  that  the 
remaining  Fimd  portfolio  managers ~tiow 
employed  by  the  Adviser  become 
employees  of  the  New  Adviser  on  the 
Effective  Date  of  the  parent  company 
Merger.  These  individuals,  together 
with  the  investment  professionals 
already  employed  by  the  New  Adviser, 
then  would  assume  management  of  the 
Funds  on  the  Effective  Date  pursuant  to 
a  new  advisory  agreement  between  the 
New  Adviser  and  the  Funds. 

5.  All  investment  advisory  fees  paid 
by  the  Funds  to  New  Adviser  during  the 
Interim  Period  will  be  paid  to  an  escrow 
agent  (which  will  be  an  unaffiliated 
third  party  institution),  and,  with 
respect  to  each  Fund,  none  of  such  fees 
held  in  escrow  will  be  paid  to  New 
Adviser  until  the  related  shareholder 
approval  has  been  obtained.  If 
shareholders  of  any  Fund  fail  to  approve 
the  Interim  Advisory  Agreement,  the 
escrow  agent  will  pay  to  the  Fund  the 
applicable  escrow  amounts  (including 
interest  earned).  The  escrow  agent  will 
release  the  escrow  funds  only  upon 
receipt  of  a  certificate  from  the  officers 
of  Qualivest  Funds  stating,  if  the  escrow 
funds  are  to  be  delivered  to  New 
Adviser,  that  the  Interim  Advisory 
Agreement  has  received  the  requisite 
shareholder  vote,  or,  if  the  escrow  funds 
are  to  be  delivered  to  any  Fund,  that  the 
Interim  Period  has  ended  and  the 
Interim  Advisory  Agreement  has  not 
received  the  requisite  shareholder  vote. 
Before  any  such  certificate  is  sent,  the 
members  of  the  Board  that  are  not 
interested  persons  as  defined  in  section 
2(a)(19)  of  the  Act  ("Independent 
Trustees")  of  Qualivest  Funds  will  be 
notified. 

6.  Applicants  request  relief  from 
section  15(a)  to  permit  the  Funds  to 
implement  Interim  Advisory 
Agreements  during  the  Interim  Period. 
In  the  event  the  Effective  Date  is  later 
than  September  30,  1997,  the  Interim 
Period  will  commence  on  September  30, 
1997.  Each  Interim  Advisory  Agreement 
will  contain  the  same  terms  and 
conditions  as  the  existing  advisory 
agreement  between  the  related  Fund 
and  Adviser  (each,  an  "Existing 
Advisory  Agreement"),  except  for  the 
effective  and  termination  dates,  escrow 
provisions,  and  the  substitution  of  New 
Adviser  in  place  of  Adviser.  Applicants 
also  request  an  exemption  to  permit 
New  Adviser  to  receive  from  each  Fund, 
subject  to  shareholder  approval  of  the 
related  Interim  Advisory  Agreement  and 
to  the  escrow  arrangement  described  in 


the  application,  any  and  all  fees  earned 
during  the  Interim  Period  under  such 
Interim  Advisory  Agreement.  The  fees 
to  be  paid  during  the  Interim  Period  will 
be  unchanged  from  the  fees  to  be  paid 
under  the  respective  Existing  Advisory 
Agreements. 

Applicants'  Legal  Analjrsis 

1.  Section  15(a)  of  the  Act  provides 
that  it  shall  be  unlawful  for  any  person 
to  serve  as  an  investment  adviser  of  a 
registered  investment  company  except 
pursuant  to  a  written  contract  that  has 
been  approved  by  the  vote  of  a  majority 
of  the  outstanding  voting  securities  of 
such  company.  Section  15(a)  further 
requires  that  such  written  contract 
provide  for  automatic  termination  in  the 
event  of  its  assignment.  Section  2(a)(4) 
of  the  Act  defines  "assignment"  to 
include  any  direct  or  indirect  transfer  of 
a  contract  by  the  assignor.  Applicants 
state  that,  on  the  Effective  Date,  Adviser 
will  become  a  wholly-owned  subsidiary 
of  the  surviving  corporation.  Applicants 
therefore  believe  that  the  Merger  will 
result  in  the  "assignment"  of  the 
Existing  Advisory  Agreements. 

2.  Riue  15a— 4  under  the  Act  provides 
that,  if  an  investment  advisory  contract 
with  an  investment  company  is 
terminated  by  assignment,  an 
investment  adviser  may  act  as  such  for 
the  company  during  the  120  day  period 
following  such  termination  pursuant  to 
a  written  contract  that  has  not  been 
approved  by  the  company's 
shareholders,  provided  that  (a)  the  new 
contract  is  approved  by  the  company's 
board  of  directors,  including  a  majority 
of  the  non-interested  directors,  (b)  the 
compensation  to  be  paid  under  the  new 
contract  does  not  exceed  the 
compensation  that  would  have  been 
paid  under  the  contract  most  recently 
approved  by  company's  shareholders, 
and  (c)  neither  the  adviser  nor  any 
controlling  person  of  the  adviser 
directly  or  indirectly  receives  money  or 
other  benefit  in  connection  with  the 
assignment.  Applicants  state  that  they 
may  not  be  able  to  rely  on  rule  15a— 4 
because  of  the  benefits  U.S.  Bancorp's 
shareholders  will  receive  from  the 
Merger. 

3.  Applicants  contend  that,  because 
the  Funds  did  not  have  sufficient 
advance  notice  of  the  Merger,  it  will  not 
be  possible  for  them  to  obtain 
shareholder  approval  of  the  Interim 
Advisory  Agreements  in  accordance 
with  section  15(a]  prior  to  the  closing  of 
the  Merger.  Applicants  state  that  the 
terms  and  timing  of  the  Merger  were 
determined  by  FBS  and  U.S.  Bancorp  in 
response  to  a  number  of  factors  relating 
principally  to  their  commercial  banking 
and  otiier  similar  business  concerns. 


4.  Applicants  state  that  the  Board 
determined  that  retention  of  New 
Adviser  to  provide  advisory  services  to 
the  Funds  during  the  Interim  Period  and 
employment  of  the  remaining  Fund 
portfolio  managers  of  Adviser  by  New 
Adviser  would  serve  Fund  shareholders 
better  than  any  alternative,  in  that  it 
would  (a)  provide  that  the  Funds  will, 
to  the  extent  possible  under  the 
circumstances,  continue  to  be  managed 
by  the  same  individuals;  (b)  ensure  that, 
to  the  extent  current  Fund  portfolio 
managers  depart  Adviser,  the  affected 
Fimds  will  he  managed  during  the 
Interim  Period  by  a  group  of  investment 
professionals  which  the  Board  has 
determined  can  provide  the  appropriate 
scope  and  quality  of  advisory  services; 
and  (c)  avoid  the  need  for  the  Board  to 
consider  on  an  emergency,  ad  hoc  basis 
how  to  proceed  if  and  to  the  extent 
additional  current  Fimd  portfolio 
managers  decide  to  leave  Adviser.  With 
respect  to  the  third  point,  the  Board 
noted  that  if  additional  portfolio 
managers  were  to  leave  Adviser,  the 
affected  Funds  could  be  left  essentially 
unmanaged  until  the  Board  could  be 
convened  to  terminate  the  Existing 
Advisory  Agreements  and  select  and 
retain  a  new  investment  adviser.  The 
Board  also  noted  that,  following  the 
Effective  Date,  both  Adviser  and  New 
Adviser  will  be  subsidiaries  of  the  same 
corporate  parent.  Thus,  applicants  note, 
ultimate  control  over  the  entity  which 
advised  the  Funds  during  the  Interim 
Period  will  rest  in  the  same  place 
regardless  of  whether  that  entity  is  the 
ciurent  Adviser  or  New  Adviser. 

5.  Applicants  anticipate  that  all  but 
three  of  the  Funds  will  be  merged  into     , 
corresponding  funds  of  the  First 
American  Family  of  funds  during  or  by 
the  close  of  the  Interim  Period. 
Applicants  maintain  that  the  120  day 
period  will  give  the  Funds  sufficient 
time  to  allow  a  single  proxy  solicitation 
to  be  conducted  for  shareholder 
consideration  of  an  overall, 
comprehensive  plan  for  reorganizing  the 
Funds,  as  well  as  for  shareholder 
consideration  of  the  Interim  Advisory 
Agreements.  Applicants  contend  that 
proceeding  in  this  manner  will  allow 
shareholder  approval  to  be  obtained  in 

a  cost  effective  manner  and  will 
minimize  any  shareholder  confusion 
that  might  arise  in  the  circumstances. 

6.  Applicants  submit  that  each  Fund 
will  receive  during  the  Interim  Period 
substantially  comparable  investment 
advisory  services,  provided  in 
substantially  the  same  manner,  as  it 
received  prior  to  the  Effective  Date. 
Applicants  anticipate  that  New  Adviser 
will  employ  certain  of  Adviser's  key 
portfolio  managers  and  advisory 
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personnel  that  managed  the  Funds  prior 
to  the  announcement  of  the  Merger.  In 
the  event  there  is  any  material  change 
in  personnel  providing  advisory 
services  under  the  Interim  Advisory 
Agreements  during  the  Interim  Period, 
applicants  state  that  New  Adviser  will 
apprise  and  consult  the  Board  to  ensure 
that  such  Board,  including  a  majority  of 
the  Independent  Trustees,  is  satisfied 
that  the  services  provided  by  New 
Adviser  will  not  be  diminished  in  scope 
and  quality-  Applicants  state  that  the 
Board's  approval  of  the  Interim 
Advisory  Agreements  signifies  its 
independent  determination  that 
implementing  the  Agreements  prior  to 
shareholder  approval  was  necessary  to 
protect  the  Funds  and  their 
shareholders. 

7.  Applicants  submit  that  to  deprive 
New  Adviser  of  its  customary  fees 
during  the  Interim  Period  for  no  reason, 
other  than  the  fact  that  the  Merger  may 
be  deemed  to  result  in  an  assignment  of 
the  Existing  Advisory  Agreements, 
would  be  unduly  harsh  and 
unreasonable  penalty  to  impose  upon  an 
investment  adviser.  New  Adviser 
submits  that,  in  good  faith  and 
consistent  with  the  Act  and  the  spirit  of 
rule  15a— 4,  it  seeks  to  promote  the 
interests  of  the  Funds  and  their 
shareholders  by  undertaking  the  fee  and 
other  arrangements  described  in  the 
application.  Applicants  state  that  the 
fees  payable  to  New  Adviser  under  the 
Interim  Advisory  Agreements  have  been 
approved  by  the  Board,  including  a 
majority  of  the  Independent  Trustees,  in 
accordance  with  their  fiduciary  and 
other  obligations  under  the  Act.  and  that 
such  fees  will  not  be  released  by  the 
escrow  agent  without  the  approval  of 
the  respective  Fund's  shareholders. 

8.  Section  6(c)  provides  that  the  SEC 
may  exempt  any  person,  security,  or 
transaction  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  relief  requested  satisfies 
this  standard. 

Applicants'  Conditions 

Applicants  agree  as  conditions  to  the 
issuance  of  the  exemptive  order 
requested  by  the  application  that: 

1 .  Each  Interim  Advisory  Agreement 
will  have  the  same  terms  and  conditions 
as  the  respective  Existing  Advisory 
Agreement,  except  for  the  effective  and 
termination  dates,  escrow  provisions, 
and  the  substitution  of  New  Adviser  in 
place  of  Adviser. 


2.  Fees  earned  by  New  Adviser  and 
paid  by  a  Fund  during  the  Interim 
Period  in  accordance  with  the  Interim 
Advisory  Agreement  will  be  maintained 
with  as  unaffiliated  financial  institution 
in  an  interest-bearing  escrow  account, 
and  amounts  in  the  such  account 
{including  interest  earned  on  such 
amounts)  will  be  paid  to  New  Adviser 
only  upon  approval  of  the  shareholders 
of  the  related  Fund  or.  in  the  absence  of 
approval  by  such  shareholders,  to  the 
Fund. 

3.  The  Qualivest  Funds  will  hold 
meetings  of  shareholders  to  vote  on 
approval  of  the  Interim  Advisory 
Agreements  for  the  Funds  on  or  before 
the  120th  day  following  the  earlier  of 
the  termination  of  the  Existing  Advisory 
Agreements  on  the  Effective  Date  or 
September  30.  1997. 

4.  New  Adviser  will  pay  the  costs  of 
preparing  and  filing  the  application. 
New  Adviser  will  pay  the  costs  relating 
to  the  solicitation  of  approval  of  Fund 
shareholders,  to  the  extent  such  costs 
relate  to  shareholder  approval  of  the 
Interim  Advisory  Agreements 
necessitated  by  the  Merger. 

5.  New  Adviser  will  take  all 
appropriate  actions  to  ensure  that  the 
scope  and  quality  of  advisory  and  other 
services  provided  to  the  Funds  under 
the  Interim  Advisory  Agreements  will 
be  at  least  equivalent,  in  the  judgment 
of  the  Board,  including  a  majority  of  the 
Independent  Trustees,  to  the  scope  and 
quality  of  services  provided  under  the 
Existing  Advisory  Agreements.  In  the 
event  of  any  material  change  in 
personnel  providing  services  pursuant 
to  the  Interim  Advisory  Agreements. 
New  Adviser  will  apprise  and  consult 
the  Board  to  assure  that  the  Board, 
including  a  majority  of  the  Independent 
Trustees,  is  satisfied  that  the  services 
pjtjvided  by  New  Adviser  will  not  be 
diminished  in  scope  or  quality. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Jonathan  G.  Katz, 
Secretary. 
IFR  Doc.  97-17988  Filed  7-9-97;  8:45  am] 
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ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "Act"). 

APPLICANTS:  Reserve  Investment  Funds, 
Inc.,  T.  Rowe  Price  Balanced  Fund.  Inc., 
T.  Rowe  Price  Blue  Chip  Growth  Fund. 
Inc.,  T.  Rowe  Price  Capital  Appreciation 
Fund,  T.  Rowe  Price  Capital 
Opportunity  Fund,  Inc.,  T.  Rowe  Price 
Dividend  Growth  Fund.  Inc..  T.  Rowe 
Price  Equity  Income  Fund,  T.  Rowe 
Price  Equity  Series,  Inc.,  T.  Rowe  Price 
Equity  Income  Portfolio,  T.  Rowe  Price 
Mid-Cap  Growth  Portfolio,  T.  Rowe 
Price  New  America  Growth  Portfolio,  T. 
Rowe  Price  Personal  Strategy  Balanced 
Portfolio,  T.  Rowe  I*rice  Financial 
Services  Fund,  Inc.,  T.  Rowe  Price 
Growth  8c  Income  Fund,  Inc.,  T.  Rowe 
Price  Growth  Stock  Fund,  Inc.,  T.  Rowe 
Price  Health  Sciences  Fund,  Inc.,  T. 
Rowe  Price  Index  Trust,  Inc.,  T.  Rowe 
Price  Equity  Index  Fund,  Institutional 
Equity  Fund,  Inc.,  Mid -Cap  Equity 
Growth  Fund,  Institutional  International 
Funds,  Inc.,  Foreign  Equity  Fund,  T. 
Rowe  Price  International  Fund,  Inc.,  T. 
Rowe  Price  International  Discovery 
Fund.  T.  Rowe  Price  International  Stock 
Fund.  T.  Rowe  Price  European  Stock 
Fund.  T.  Rowe  Price  New  Asia  Fund,  T. 
Rowe  Price  Japan  Fund,  T.  Rowe  Price 
Latin  America  Fund,  T.  Rowe  Price 
Emerging  Markets  Stock  Fund,  T.  Rowe 
Price  Global  Stock  Fund.  T.  Rowe  Price 
International  Bond  Fund.  T.  Rowe  Price 
Global  Government  Bond  Fund.  T. 
Rowe  Price  Emerging  Markets  Bond 
Fund,  T.  Rowe  Price  International 
Series.  Inc.,  T.  Rowe  Price  International 
Stock  Portfolio,  T.  Rowe  Price  Mid-Cap 
Growth  Fund,  Inc.,  T.  Rowe  Price  Mid- 
Cap  Value  Fund,  Inc.,  T.  Rowe  Price 
New  America  Growth  Fund,  T.  Rowe 
Price  New  Era  Fund,  Inc.,  T.  Rowe  Price 
New  Horizons  Fund,  Inc.,  T.  Rowe  Price 
OTC  Fund,  Inc.,  T.  Rowe  Price  OTC 
Fund,  T.  Rowe  Price  Science  & 
Technology  Fund,  Inc.,  T.  Rowe  Price 
Small-Cap  Value  Fund,  Inc.,  T.  Rowe 
Price  Spectnim  Fund,  Inc.,  Spectrum 
Growth  Fund,  Spectrum  Income  Fimd, 
Spectrum  International  Fund,  T.  Rowe 
Price  Value  Fund,  Inc.,  New  Age  Media 
Fund,  Inc.,  T.  Rowe  Price  California 
Tax-Free  Income  Trust,  California  Tax- 
Free  Bond  Fimd,  California  Tax-Free 
Money  Fund,  T.  Rowe  Price  Corporate 
Income  Fund,  Inc.,  T.  Rowe  Price  Fixed 
Income  Series,  Inc.,  T.  Rowe  Price 
Limited-Term  Bond  Portfolio,  T.  Rowe 
Price  Prime  Reserve  Portfolio.  T.  Rowe 
Price  GNMA  Fund,  T.  Rowe  Price  High 
Yield  Fimd,  Inc.,  T.  Rowe  Price  New 
Income  Fund,  Inc.,  T.  Rowe  Price 
Personal  Strategy  Fund.  Inc..  T.  Rowe 
Price  Personal  Strategy  Balanced  Fund. 
T.  Rowe  Price  Personal  Strategy  Growth 
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Fund.  T.  Rowe  Price  Personal  Strategy 
Income  Fund.  T.  Rowe  Price  Prime 
Reserve  Fund.  Inc.,  T.  Rowe  Price  Short- 
Term  Bond  Fund,  Inc.,  T.  Rowe  Price 
Short-Term  U.S.  Government  Fund, 
Inc.,  (formerly  known  as  T.  Rowe  Price 
Adjustable  Rate  U.S.  Goverrunent  Fund. 
Inc.).  T.  Rowe  F*rice  State  Tax-Free 
Income  Trust,  Maryland  Tax-Free 
BondFund,  Maryland  Short-Term  Tax- 
Free  Bond  Fund,  New  York  Tax-Free 
Bond  Fund.  New  York  Tax-Free  Money 
Fund.  Virginia  Tax-Free  Bond  Fund, 
Virginia  Short-Term  Tax-Free  Bond 
Fund,  New  Jersey  Tax-Free  Bond  Fimd, 
Georgia  Tax-Free  Bond  Fund,  Florida 
Insured  Intermediate  Tax-Free  Fund,  T. 
Rowe  Price  Summit  Funds,  Inc.,  T. 
Rowe  Price  Summit  Cash  Reserves 
Fund,  T.  Rowe  Price  Summit  Limited- 
Term  Bond  Fund,  T.  Rowe  Price 
Summit  GNMA  Fund,  T.  Rowe  Price 
Summit  Municipal  Funds.  Inc..  T.  Rowe 
Price  Summit  Municipal  Money  Market 
Fund.  T.  Rowe  Price  Summit  Municipal 
Intermediate  Fund.  T.  Rowe  Price 
Summit  Municipal  Income  Fund.  T. 
Rowe  Price  Tax-Exempt  Money  Fund, 
Inc.,  T.  Rowe  Price  Tax-Free  High  Yield 
Fund  Inc.,  T.  Rowe  Price  Tax-Free 
Income  Fund,  Inc.,  T.  Rowe  Price  Tax- 
Free  Insured  Intermediate  Bond  Fund, 
Inc.,  T.  Rowe  Price  Tax-Free  Short- 
Intermediate  Fund,  Inc.,  T.  Rowe  I*rice 
U.S.  Treasury  Funds,  Inc.,  U.S.  Treasury 
Intermediate  Fund,  U.S.  Treasury  Long- 
Term  Fund,  U.S.  Treeisury  Money  Fund, 
T.  Rowe  Price  Associates,  Inc.  ("T. 
Rowe  Price"),  Rowe  Price-Fleming 
International,  Inc.  ("Price-Fleming"), 
each  fund  and  all  other  registered 
investment  companies  and  series 
thereof  that  are  advised  by  T.  Rowe 
Price  or  Price-Fleming  or  a  person 
controlling,  controlled  by,  or  under 
common  control  with  T.  Rowe  Price  or 
Price-Fleming  (collectively,  the 
"Adviser"),  and  all  other  registered 
investment  companies  and  series 
thereof  for  which  the  Adviser  in  the 
future  acts  as  investment  adviser 
(collectively,  the  "Price  Funds");  T. 
Rowe  Price  Trust  Company  ("Trust 
Company");  collective  trust  funds,  the 
trustee  for  which,  or  in  the  future  the 
trustee  for  which,  is  Trust  Company  or 
the  Adviser  that  are  excepted  from  the 
definition  of  investment  company  by 
section  3(c){ll)  of  the  Act  (the  "3(c)(ll) 
Entities");  institutional  and  individual 
managed  accounts  advised  by  the 
Adviser  ("Institutional  Accounts") ' 
(collectively,  the  Price  Funds,  the 
3(c)(ll)  Entities,  and  the  Institutional 


Accounts,  the  'Funds"), ^  T.  Rowe  Price 
Services,  Inc.  ("Services"),  T.  Rowe 
Price  (Canada),  Inc.  ("Price  Canada"), 
and  T.  Rowe  Price  Stable  Asset 
Management.  Inc.'>("Price  SAM"). 
RELEVANT  ACT  SECTIONS:  Order  of 
requested  under  section  12(d)(l)(J)  of 
the  Act  exempting  applicant  from 
sections  12(d)(1)  (A)  and  (B)  of  the  Act. 
under  section  6(c)  of  the  Act  exempting 
applicants  from  rule  2a-7(c)(4)  (i)  and 
(ii)  under  the  Act,  under  sections  6(c) 
and  17(b)  of  the  Act  exempting 
applicants  from  section  17(a)  of  the  Act, 
and  under  rule  17d-l  under  the  Act  to 
permit  certain  transactions  in 
accordance  with  section  17(d)  of  the  Act 
and  rule  17d-l  thereunder. 
SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  certain  Funds, 
including  money  market  funds  (the 
"Participating  Funds"),  to  purchase 
shares  of  one  or  more  non-publicly 
traded  T.  Rowe  Price  money  market 
funds  and/or  short-term  bond  funds  (the 
"Central  Funds")  for  cash  management 
purposes,  and  permit  the  Participating 
Funds  and  the  Central  Funds  to  engage 
in  certain  transactions  with  each  other. 
The  requested  order  also  would  amend 
a  condition  of  a  prior  order.3 
RUNG  DATES:  The  application  was  filed 
on  March  14, 1997  and  amended  on* 
June  9.  1997  and  June  19.  1997. 
Applicants  have  agreed  to  file  an 
amendment,  the  substance  of  which  is 
incorporated  herein,  during  the  notice 
period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  vdth  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
28,  1997  and  should  be  accompanied  by 
proof  of  service  on  applicants,  in  the 
form  of  an  affidavit,  or.  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  a  hearing  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 


<  An  Institutional  Account  is  defined  as  any 
separately  managed  account  (as  distinct  from  a 
Price  Fund  or  collective  trust  fund). 


2  Each  Fund  that  currently  intends  to  rely  on  the 
requested  relief  has  been  named  as  an  applicant 
Any  other  existing  Fund  that  may  rely  on  the  order 
in  the  future  and  any  future  Fund  that  relies  on  the 
order  will  do  so  only  in  accordance  with  the  terms 
and  conditions  of  the  application. 

'T.  Rowe  Price  Spectrum  Fund,  Inc.,  Investment 
Company  Act  Release  Nos.  21371  (Sept.  22.  1995) 
(notice)  and  21425  (Oct.  18.  1995)  (order) 
("Spectrum  Fund  Order"). 


Applicants,  100  East  Pratt  Street, 
Baltimore.  MD  21202. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Grim.  Staff  Attorney,  at  (202) 
942-0571,  or  Mercer  E.  BuUard,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representatioiis 

1.  Each  Price  Fund  is  or  will  be 
registered  under  the  Act,  and  the  shares 
of  each  series  in  a  Price  Fund  are  or  will 
be  registered  under  the  Securities  Act  of 
1933  (the  "1933  Act").  Most  of  the  Price 
Funds  are  series  companies  and  may 
issue  one  or  more  series  and/or  one  or 
more  classes  of  shares.  The  3(c){ll) 
Entities  are  common  trust  funds 
established  by  Trust  Company  under 
Maryland  law  and  exempt  from 
registration  under  the  Act  in  reliance  on 
section  3{c)(ll)  thereunder.  Trust 
Company,  which  is  a  wholly-owned 
subsidiary  of  T.  Rowe  Price,  acts  as 
trustee  for  each  common  trust.* 

2.  T.  Rowe  f*rice  and  Price-Fleming 
are  each  registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act").  T.  Rowe  Price  acts  as  the 
investment  manager  for  all  domestic 
Funds  and  Price-Fleming  acts  as  the 
investment  manager  for  all  international 
and  global  Funds.  T.  Rowe  Price 
provides  all  Funds  with  certain 
administrative  services  and  Price- 
Fleming  provides  the  international  and 
global  Funds  with  certain 
administrative  services.  Services,  a 
wholly-owned  subsidiary  of  T.  Rowe 
Price,  is  a  registered  transfer  agent  and 
acts  as  the  shareholder  servicing, 
transfer,  and  dividend  paying  agent  for 
each  of  the  Price  Funds.  Price  Canada, 

a  wholly-owned  subsidiary  of  T.  Rowe 
Price,  is  an  investment  adviser 
organized  in  Maryland  and  registered 
under  the  Advisers  Act  and  with  the 
Ontario  Securities  Commission  to 
provide  advisory  services  to  individual 
and  institutional  clients  residing  in 
Canada.  Price  SAM  is  a  wholly-owned 
subsidiary  of  T.  Rowe  Price  and  is 
registered  under  the  Advisers  Act.  Price 
SAM  provides  investment  management 


*  Trust  Company,  in  its  capacity  as  tnutae,  it  the 
legal  owner  of  the  assets  of  the  3(c)(ll)  Entities, 
although  the  assets  within  each  such  entity  are 
beneficially  owned  by  the  participating  egiployee 
benefit  plans  therein.  Accordingly,  applicants 
submit  that  Trust  Company  can  appropnately  )oin 
as  an  applicant  on  behalf  of  the  3(c)(ll)  Entities 
without  each  entity  individually  also  joining  as  an 
applicant. 
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services  for  portfolios  investing  in 
guaranteed  investment  contracts,  bank 
investment  contracts,  and  structured 
investment  contracts  issued  by  banks 
and  insurance  companies,  as  well  as 
short-term  fixed  income  securities. 

3.  Each  Participating  Fund  has,  or 
may  be  expected  to  have,  uninvested 
cash  held  by  its  custodian  bank.  Such 
cash  may  result  from  a  variety  of 
sources,  including  dividends  or  interest 
received  from  portfolio  securities, 
reserves  held  for  investment  strategy 
purposes,  scheduled  maturity  of 
investments,  liquidation  of  investment 
securities  to  meet  anticipated 
redemptions  and  dividend  payments, 
and  new  monies  received  from 
investors. 

4.  The  Central  Funds  will  be  open- 
end  management  investment  companies 
registered  under  the  Act,  but  will  not 
register  their  shares  for  sale  under  1933 
Act.  The  Central  Funds  will  be  taxable 
or  tax-exempt  money  market  funds  or 
short-term  bond  funds  with  a  portfolio 
maturity  of  three  years  or  less.^  The 
Central  Funds  are  anticipated  to  be  used 
as  an  additional  cash  management 
device  for  temporary  investment  by  the 
Participating  Funds.  Shares  of  the 
Central  Funds  will  be  sold  only  to  the 
Participating  Funds. 

5.  No  front-end  sales  charge, 
contingent  deferred  sales  charge,  rule 
12b-l  fee,  or  other  underwriting  and 
distribution  fee  will  be  charged  in 
connection  with  the  purchase  and  sale 
of  shares  of  the  Central  Funds.  The 
Adviser  currently  intends  not  to  collect 
any  advisory  fee  from  a  Central  Fund  for 
serving  as  its  investment  adviser. 

6.  Applicants  believe  that  it  will  be  in 
the  best  interests  of  the  Participating 
Funds  and  their  shareholders  to  provide 
the  widest  possible  range  of  investments 
for  available  cash.  By  adding  shares  of 
the  Central  Funds  as  another  investment 
option,  applicants  believe  that  the 
Participating  Funds  may  reduce  their 
aggregate  exposure  to  counterparty  risk 
in  repurchase  agreements  and  diversify 
the  risk  associated  with  direct  purchases 
of  short-term  obligations  while 
providing  high  current  rates  of  return, 
ready  liquidity,  and  increased  diversity 
of  holdings  indirectly  through 
investment  in  the  Central  Funds. 
Reducing  the  amount  of  uninvested 
cash  held  at  custodian  banks  also  would 


'  An  investment  in  a  Central  Fund  that  is  a  short- 
term  bond  fund  would  be  available  only  to  those 
Participating  Funds  for  which  direct  investment  in 
short-term  bonds  would  be  consistent  with  their 
investment  objectives,  policies,  and  restrictions. 
Participating  Funds  that  are  money  market  funds 
would  not  be  eligible  to  invest  in  a  Central  Fund 
that  is  a  shorl-lerm  bond  fund,  but  would  be  eligible 
to  invest  in  a  Central  Fund  meeting  the 
requirements  of  rule  2a-7 


reduce  the  Participating  Funds'  credit 
exposiue  to  such  banks.  These  benefits 
would  be  particularly  pronounced  for 
any  tax-exempt  Participating  Funds, 
which  have  fewer  cash  management 
options  than  taxable  funds. 

7.  Applicants  intend  that  Participating 
Funds  and  the  Central  Funds  engage  in 
certain  interfund  purchase  and  sale 
transactions  in  securities.  From  time  to 
time,  certain  of  the  Participating  Funds 
engage  in  interfund  purchase  and  sale 
transactions  involving  short-term  money 
market  instruments.  Typically,  these 
transactions  would  be  between  one 
entity  that  has  a  need  to  raise  cash  and 
another  that  has  cash  to  invest  on  a 
short-term  basis  or  between  a  fund 
seeking  to  implement  a  portfolio 
strategy  and  another  fund  seeking  to 
raise  or  invest  cash.  These  transactions 
provide  the  Participating  Funds  with  an 
additional  source  of  liquidity  and  an 
additional  source  of  securities  for 
investment. 

8.  Applicants  seek  an  order  to  permit 
(i)  the  Participating  Funds  to  purchase 
shares  of  the  Central  Fimds;  (ii)  the 
Central  Funds  to  sell  such  shares  to  the 
Participating  Funds;  (iii)  the  Central 
Funds  to  purchase  (redeem)  such  shares 
frtJip  the  Participating  Funds;  (iv)  the 
Adviser  to  effect  such  purchases  and 
sales  (collectively,  the  "Proposed 
Transactions");  (v)  the  Participating 
Fimds  and  the  Central  Funds  to  engage 
in  interfund  purchase  and  sale 
transactions  in  securities  (including 
daily  and  weekly  variable  rate  demand 
notes  that  trade  at  par  plus  accrued 
interest,  if  any  ("VRDNs"))  that 
otherwise  would  be  effected  in  reliance 
on  rule  17a-7«  (the  "Interfund 
Transactions");  and  (vi)  the 
Participating  Funds  that  are  money 
market  funds  (the  "Money  Funds")  to 
invest  more  than  five  percent  of  their 
assets  (but  no  more  than  25%  of  their 
total  net  assets)  in  the  Central  Funds 
that  are  money  market  funds. 

9.  Applicants  state  that  T.  Rowe  Price 
Spectnun  Fund,  Inc.  ("Spectrum  Fund") 
is  a  party  to  the  application.  Spectrum 
is  a  fund  of  funds  registered  under  the 
Act  and  the  1933  Act  that  operates 
under  the  Spectrum  Fund  Order. 
Applicants  state  that  one  of  the 
conditions  of  the  Spectrum  Fund  Order 
is  that  the  underlying  funds  in  which 
Spectrum  Fund  can  invest  caimot 
themselves  acquire  securities  of  any 
other  investment  company  in  excess  of 
the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act.  Applicants 


■Rule  17a-7  generally  permits  purchase  or  sale 
transactions  between  registered  investment 
companies  and  certain  affiliated  persons  provided 
that  certain  conditions  are  met. 


request  that  if  the  requested  relief  is 
granted,  the  Price  Funds,  which  include 
the  underlying  funds  in  which 
Spectrum  Fund  can  invest,  will  be 
permitted  to  purchase  shares  in  excess 
of  the  limits  contained  in  section 
12(d)(1)(A)  of  the  Act. 

Applicants'  Legal  Analysis 

A.  Section  12(d)(1) 

1.  Section  12(d)(1)(A)  of  the  Act 
provides  that  no  registered  investment 
company  may  acquire  securities  of 
another  investment  company  if  such 
securities  represent  more  than  3%  of  the 
outstanding  voting  stock  of  the  acquired 
company's  voting  stock,  more  than  5% 
of  the  acquiring  company's  total  assets, 
or  if  such  securities,  together  with  the 
securities  of  any  other  acquired 
investment  companies,  represent  more 
than  10%  of  the  acquiring  company's 
total  assets.  Section  12(d)(1)(B)  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Applicants  state  that  because  the 
Participating  Funds  will  be  the  only 
shareholders  of  the  Central  Funds,  it  is 
unavoidable  that  more  than  3%  of  the 
shares  of  each  Central  Fund  may  be 
owned  from  time  to  time  by  one  or  more 
of  the  Participating  Funds  that  are  Price 
Funds  and  that  more  than  10%  of  each 
Central  Fund's  shares  may  be  held  by 
one  or  more  Price  Funds.  In  addition, 
applicants  state  that  each  of  the  Price 
Funds  will  invest  in.  and  hold  shares  of, 
the  Central  Funds  to  the  extent  that  a 
Price  Fund's  aggregate  investment  in  the 
Central  Funds  at  the  time  the 
investment  is  made  does  not  exceed 
25%  of  the  Price  Fund's  total  net  assets. 
For  these  reasons,  applicants  seek  an 
exemption  from  the  provisions  of 
section  12(d)(1)  to  the  extent  necessary 
to  implement  the  Proposed 
Transactions. 

3.  Section  12(d)(l)0)  provides  that  the 
SEC  may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  such  exemption  is 
consistent  with  the  public  interest  and 
the  protection  of  investors. 

4.  Applicants  state  that  while  any 
equity  fund  might  from  time  to  time 
have  a  larger  than  10%  portion  of  assets 
temporarily  in  cash,  and  while  new 
funds  during  their  start-up  phase  may 
even  have  larger  cash  positions, 
applicants  believe  that  a  maximum  of 
25%  of  a  Participating  Fund's  assets 
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will  cover  normal  investment  patterns 
and  permit  the  majority  of  equity  fund 
cash  to  be  invested  in  a  Central  Fund 
(assuming  that  a  fund's  fundamental 
investment  policies  permit  such 
investment).  In  addition,  applicants 
assert  that  a  25%  limit  would  be 
consistent  with  the  requirements  and 
experience  of  the  tax-exempt  bond 
Funds.  Furthermore,  applicants  submit 
that  while  the  25%  limit  might  not 
accommodate  the  needs  of  the  tax- 
exempt  Money  Funds  during  all 
periods,  it  would  still  allow  such  Funds 
an  important  alternative  means  of 
investing  for  liquidity  purposes.  Finally, 
applicants  state  that  they  have  reviewed 
the  operations  of  taxable  funds  with 
respect  to  their  historic  short-term 
liquid  investment  requirements  and 
believe  that  limiting  a  Participating 
Fund's  investment  in  the  Central  Funds 
to  25%  of  its  total  net  assets  would 
adequately  accommodate  cash 
investment  requirements. 

5.  Applicants  state  that  section 
12(d)(1)  is  intended  to  protect  an 
investment  company's  shareholders 
against  (i)  luidue  influence  over 
portfolio  management  through  the  threat 
of  large-scale  redemptions,  the  threat  of 
loss  of  advisory  fees  to  the  adviser,  and 
the  disruption  of  orderly  management  of 
the  investment  company  through  the 
maintenance  of  large  cash  balances  to 
meet  potential  redemptions,  (ii)  the 
acquisition  of  voting  control  of  the 
company,  and  (iii)  the  layering  of  sales 
charges,  advisory  fees,  and 
administrative  costs.  Applicants  state 
that  each  of  the  Central  Funds  will  be 
managed  specifically  to  maintain  a 
highly  liquid  portfolio  and  that  access  to 
the  Central  Fund  will  enhance  each 
Participating  Fund's  ability  to  manage 
and  invest  cash.  In  addition,  applicants 
state  that  because  the  Adviser  will  serve 
as  investment  adviser  to  both  the- 
Participating  Funds  and  the  Central 
Funds,  it  is  not  susceptible  to  undue 
influence  regarding  its  management  of 
the  Central  Funds  due  to  threatened 
redemptions  or  loss  of  fees.  Further, 
applicants  assert  that  because  no  Central 
Fund  will  be  publicly  offered,  only  the 
Participating  Funds  will  exercise  voting 
control  over  the  Central  Funds  and  each 
Participating  Fund  will  hold  a  pro  rata 
share  of  a  Central  Fund's  outstanding 
voting  securities  based  on  the  amount  of 
its  investment.  Additionally,  applicants 
state  that  because  the  Participating 
Funds  will  not  incur  many  of  the 
expenses  associated  with  direct 
investment,  these  expense  savings 
should  significantly  offset  the  effect  of 
the  remaining  expenses  incurred  by  the 
Central  Funds.  Therefore,  applicants 


believe  none  of  the  perceived  abuses 
meant  to  be  addressed  by  section 
12(d)(1)  is  created  by  the  Proposed 
Transactions. 

B.  Rule  2a-7 

1.  Rule  2a-7(c)(4)  (i)  and  (ii)  require 
money  market  funds  to  limit  their 
investment  in  the  securities  of  any  one 
issuer  (other  than  certain  specified 
securities)  to  5%  of  fund  assets  with 
respect  to  either  100%  or  75%  of  the 
fund's  total  assets.  The  SEC  has 
interpreted  rule  2a-7(c)(4)  (i)  and  (ii)  as 
applying  to  a  money  market  fund's 
investment  in  another  money  market 
fund.^  Accordingly,  applicants  seek 
relief  from  rule  2a-7(c){4)  (i)  and  (ii)  to 
the  extent  necessary  to  permit  the 
Money  Funds  to  invest  in  a  Central 
Fund  that  is  a  money  market  fund,  to 
the  same  extent,  and  on  the  same  basis, 
as  Participating  Funds  that  are  not 
money  market  funds.  • 

2.  Section  6(c)  permits  the  SEC  to 
exempt  any  person  or  transaction  from 
any  provision  of  the  Act,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

3.  Applicants  state  that  rule  2a-7  is 
designed  to  minimize  the  risk  that  a 
money  market  fund  will  not  be  able  to 
maintain  a  stable  net  asset  value. 
Applicants  note  that  a  Central  Fund  that 
is  a  money  market  fund  will  seek  to 
maintain  a  constant  net  asset  value  and 
will  be  as  liquid  as  a  publicly  offered 
money  market  fund.  Applicants  state 
that  the  net  asset  value  per  share  of  a 
money  market  Participating  Fund  would 
be  made  no  more  volatile  as  a  result  of 
investing  a  portion  of  its  assets  in 
another  money  market  fund.  In 
addition,  applicants  note  that 
investment  in  a  Central  Fund  would  be 
as  liquid  as  other  investment 
alternatives.  Accordingly,  applicants 
believe  that  the  investment  by  a  money 
market  Participating  Fund  in  a  Central 
Fund  that  is  a  money  market  fund 
would  be  consistent  with  the  risk- 
limiting  objectives  of  rule  2a-7. 

C.  Section  1 7(a) 

1.  Section  17(a)  of  the  Act  generally 
prohibits  sales  or  purchases  of  securities 
between  a  registered  investment 
company  and  any  affiliated  person  of 
that  company.  Applicants  request  an 
exemption  from  the  provisions  of 
section  17(a)  to  permit  (i)  the  sale  of 
shares  of  the  Central  Funds  to  the 


'  See  Investment  Company  Ac!  Release  No.  21837 
(Mar.  21.  1996)  (release  adopting  amendments  to 
rule  2a-7). 


Participating  Funds  that  are  registered 
investment  companies  and  the 
redemption  of  such  shares  to  the  Central 
Funds,  and  (ii)  the  Participating  Fimds, 
and  the  Central  Fund  to  engage  in 
certain  Interfund  Transactions  involving 
the  purchase  and  sale  of  securities 
(including  VRDNs)  that  otherwise 
would  be  effected  in  reliance  on  rule 
17a-7. 

2.  Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  to  include  any  person  that 
ovTis  more  than  5%  of  the  outstanding 
voting  securities  of  that  company,  any 
investment  adviser  of  the  investment 
company,  and  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such 
investment  company.  Applicants  state 
that  the  Adviser  is  an  affiliated  person 
of  each  Fund  under  section  2(a)(3). 
Applicants  state  that  because  the  Funds 
either  share  a  common  investment 
adviser  or  have  an  investment  adviser 
that  is  under  common  control  with 
those  of  the  other  Funds,  and  certain 
Price  Funds  also  share  a  common  board 
of  directors/trustees,  some  or  all  of  the 
Funds  may  be  deemed  to  be  under 
common  control  with  some  or  all  the 
other  Funds,  and,  therefore,  affiliated 
persons  of  those  Funds.  In  addition, 
applicants  state  that  it  is  likely  that  a 
Participating  Fund  would  own  more 
than  5%  of  the  outstanding  voting 
securities  of  the  Central  Fund.  Thus, 
each  Participating  Fund  and  the  Central 
Fund  may  be  affiliated  persons  (or 
affiliates  of  affiliates)  of  each  other 
Fund. 

3.  Applicants  state  that  the 
Participating  Funds  currently  rely  on 
rule  17a-7  under  the  Act  to  conduct 
Interfund  Transactions.  Rule  17a-7 
excepts  frxjm  the  prohibitions  of  section 
17(a)  the  purchase  or  sale  of  certain 
securities  between  registered  investment 
companies  which  are  affiliated  persons, 
or  affiliated  persons  of  affiliated 
persons,  or  each  other  or  between  a 
registered  investment  company  and  a 
person  which  is  an  affiliated  person  of 
such  company  (or  an  affiliated  person  of 
such  person)  solely  by  reason  of  having 
a  comment  investment  adviser,  common 
officers,  and/or  common  directors. 
Applicants  believe  that  Participating 
Funds  could  be  affiliated  persons  of 
each  other,  and  of  the  Central  Funds,  by 
virtue  of  a  Participating  Fund  owning 
5%  or  more  of  the  outstanding  voting 
securities  of  a  Central  Fund.  Thus, 
applicants  believe  they  would  not  be 
able  to  reply  on  rule  17a-7  to  effect 
Interfund  Transactions. 

4.  Section  17(b)  permits  the  SEC  to 
grant  an  order  permitting  a  transaction 
otherwise  prohibited  by  section  17(a)  if 
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it  finds  that  the  terms  of  the  proposed 
transaction  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned,  and  the  proposed 
transaction  is  consistent  with  the 
general  purposes  of  the  Act.  Applicants 
state  that  section  17(b)  applies  only  to 
individual  proposed  transactions. 
However,  applicants  note  that  the  SEC 
has  frequently  used  its  authority  under 
section  6(c)  of  the  Act  to  exempt  a  series 
of  future  affiliated  transactions  that 
otherwise  met  the  standards  of  section 
17(b).  Applicants  submit  that  their 
request  for  relief  is  consistent  with  these 
standards. 

5.  Applicants  assert  that  the  terms  of 
the  Proposed  Transactions  will  be  fair 
and  reasonable,  and  do  not  involve 
overreaching.  Applicants  state  that  the 
consideration  paid  and  received  for  the 
sale  and  redemption  of  shares  of  the 
Central  Funds  will  be  based  on  the  net 
asset  value  per  share  of  the  Central 
Funds.  In  addition,  applicants  submit 
that  the  Proposed  Transactions  will  be 
consistent  with  the  policies  of  each 
Fund  involved.  Applicants  state  that  the 
investment  of  assets  of  the  Participating 
Funds  in  shares  of  the  Central  Funds, 
and  the  issuance  of  shares  of  the  Central 
Funds,  will  be  effected  in  accordance 
with  each  Participating  Fund's 
investment  guidelines,  if  any,  and  will 
be  consistent  with  each  Participating 
Price  Fund's  policies  as  set  forth  in  its 
registration  statement. 

6.  With  respect  to  the  relief  requested 
from  section  17(a)  for  the  Interfund 
Transactions,  applicants  state  that  the 
Funds  will  comply  with  rule  17a-7 
under  the  Act  in  all  respects,  other  than 
the  requirement  that  the  registered 
investment  company  and  the  affiliated 
person  thereof  (or  the  affiliated  person 
of  such  person)  be  affiliated  persons  of 
each  other  solely  by  reason  of  having  a 
common  investment  adviser  or 
investment  advisers  which  are  affiliated 
persons  of  each  other,  common  officers, 
and/or  common  directors.  Applicants 
state  that  the  additional  affiliation 
created  by  the  Proposed  Transactions 
does  not  affect  the  other  protections 
provided  by  rule  17a-7,  including  the 
integrity  of  the  pricing  mechanism 
employed  and  oversight  by  the  board  of 
directors/trustees  of  each  Price  Fund. 

7.  Applicants  believe  that  Interfund 
Transactions  do  not  raise  the  types  of 
concerns  that  section  17  was  designed 
to  address.  Applicants  state  that  all 
Interfund  Transactions  will  be  effected 
at  the  independent  current  market  value 
of  the  security.  Applicants  contend  that 
effecting  Interfund  Transactions  at  the 


current  market  value  assures  that  there 
is  an  independent  basis  for  determining 
that  value  of  the  securities.  Applicants 
note  that  no  brokerage  commission,  fee, 
or  other  remuneration  will  be  paid  in 
connection  with  the  transactions. 
Applicants  also  note  that  the  Adviser 
will  not  be  a  party  to  the  transactions. 
Applicants  therefore  believe  that 
Interfund  Transactions  will  be 
reasonable  and  fair,  will  not  involve 
overreaching,  and  will  be  consistent 
with  the  purposes  of  the  Act  and  the 
policy  of  each  registered  investment 
company  concerned. 

D.  Section  1 7(d)  and  Rule  1 7d-l 

1.  Section  17(d)  of  the  Act  and  rule 
17d-l  thereunder  generally  prohibit  an 
affiliated  person  of  a  registered 
investment  company,  acting  as 
principal,  from  participating  in  or 
effecting  any  transaction  in  connection 
with  any  join^nterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  Applicants 
contend  that  because  they  are  acting 
together  to  create  the  Central  Funds  as 
a  private  facility  for  their  cash 
management  needs,  the  Central  Funds 
may  be  deemed  a  joint  enterprise  for  the 
purposes  of  section  17(d)  and  rule  17d- 
1.  Applicants  also  believe  that  the 
Fimds  and  Services,  by  participating  in 
the  Proposed  Transactions,  and  the 
Adviser,  by  managing  the  Proposed 
Transactions,  could  be  deemed  to  be 
joint  participants  in  a  joint  transaction. 

2.  Ill  order  to  grant  an  exemption  from 
the  provisions  of  section  17(d),  rule 
17d-l  requires  that  the  SEC  consider 
whether  an  investment  company's 
participation  in  a  joint  enterprise  or 
joint  arrangement  is  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act,  and  the  extent  to  which  such 
participation  is  on  a  basis  different  from 
or  less  advantageous  than  that  of  other 
participants. 

3.  Applicants  state  that,  for  the 
reasons  explained  above,  the  Proposed 
Transactions  are  consistent  with  the 
provisions,  policies,  and  purposes  of  the 
Act.  Applicants  also  assert  that  the 
Participating  Funds  that  are  Price  Funds 
and  the  Central  Funds  will  not 
participate  in  this  arrangement  on  a 
basis  that  is  different  from  or  less 
advantageous  than  the  participants  that 
are  not  investment  companies.  Rather, 
applicants  state  that  the  Proposed 
Transactions  are  intended  to  provide 
substantial  benefits  to  all  Participating 
Funds  and  that  the  Central  Funds  will 
beneGt  from  having  as  large  an  asset 
base  as  possible.  Moreover,  applicants 
state  that  the  arrangement  is  not 
intended  to  increase  the  fees  for  the 
Adviser  or  any  other  non-investment 


company  participant.  Finally, 
applicants  note  that  each  Participating 
Fund  may  purchase  and  redeem  shares 
of  each  Central  Fund,  and  would  receive 
dividends  and  bear  expenses  on  the 
same  basis  as  each  other  Participating 
Fund  that  also  invests  in  such  Central 
Fund. 

E.  Spectrum  Fund 

1.  Applicants  also  request  relief  under 
section  12(d)(l)(J)  of  the  Act  for  an 
exemption  from  sections  12(d)(1)  (A) 
and  (B)  of  the  Act,  and  under  sections 
6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act 
to  the  extent  necessary  to  amend  the 
Spectrum  Fund  Order.  Applicants 
submit  that  the  Spectrum  Fund  Order 
should  be  modified  solely  to  the  extent 
necessary  to  permit  the  underlying 
funds  in  which  Spectrum  Fund  can 
invest  to  purchase  shares  of  the  Central 
Funds  in  excess  of  the  limits  contained 
in  section  12(d)(1)(A)  of  the  Act. 
Applicants  believe  that  the  proposed 
relief  satisfies  the  standards  of  sections 
12(d)(l)(J),  6(c),  and  17(b).  Applicants 
state  that  the  underlying  funds  in  which 
Spectrum  Fund  invests  will  be  investing 
in  the  Central  Funds  solely  for  cash 
management  purposes,  and  such 
investment  will  not  create  any  of  the 
abuses  to  which  section  12(d)(1)(A)  is 
addressed  for  the  reasons  discussed 
above. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
SEC  granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1 .  The  shares  of  the  Central  Funds 
sold  to  and  redeemed  from  the  Funds 
will  not  be  subject  to  a  sales  load, 
redemption  fee,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l,  or  service  fee  (as  defined  in  rule 
2830(b)(9)  of  the  National  Association  of 
Securities  Dealers'  Conduct  Rules). ^ 

2.  If  the  Adviser  to  a  Central  Fund 
collects  a  fee  from  the  Central  Fund  for 
acting  as  its  investment  adviser,  before 
the  next  meeting  of  the  board  of 
directors/trustees  of  a  Price  Fund  that 
invests  in  the  Central  Fund  is  held  for 
the  purpose  of  voting  on  an  advisory 
contract  under  section  15.  the  Adviser 
to  the  Price  Fund  will  provide  the  board 
of  directors/trustees  with  specific 
information  regarding  the  approximate 
cost  to  the  Adviser  for  managing  the 
assets  for  the  Price  Fund  that  can  be 
expected  to  be  invested  in  such  Central 
Funds.  Before  approving  any  advisory 
contract  under  section  15,  the  board  of 


•The  staff  notes  that  until  recently  rule  2830  of 
the  NASD's  Conduct  Rules  was  section  26  of  Article 
III  of  the  NASD  Rulejs  of  Fair  Practice. 
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directors/trustees  of  such  Price  Fund, 
including  a  majority  of  the  directors/ 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19), 
shall  consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the  Price  Fund 
by  the  Adviser  should  be  reduced  to 
account  for  the  fee  indirectly  paid  by 
the  Price  Fund  because  of  the  advisory 
fee  paid  by  the  Central  Fund.  The 
minute  books  of  the  Price  Fund  will 
record  fully  the  directors/trustees' 
consideration  in  approving  the  advisory 
contract,  including  the  considerations 
relating  to  fees  referred  to  above. 

3.  Each  Participating  Fund,  each 
Central  Fund,  and  any  future  fund  that 
may  rely  on  the  order  shall  be  advised 
by  or,  in  the  case  of  a  3(c)(ll)  Entity, 
shall  have  as  its  trustee,  T.  Rowe  Price 
or  Price-Fleming  or  a  person  controlling, 
controlled  by,  or  under  common  control 
with  T.  Rowe  Price  or  Price-Fleming. 

4.  Investment  in  shares  of  the  Central 
Funds  will  be  in  accordance  with  each 
Price  Fund's  respective  investment 
restrictions;  if  any,  and  will  be 
consistent  with  each  Price  Fund's 
policies  as  set  forth  in  its  prospectuses 
and  statements  of  additional 
information. 

5.  No  Central  Fund  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 
contained  in  section  12(d)(1)  (A)  of  the 
Act. 

6.  A  majority  of  the  directors/trustees 
of  each  Price  Fund  will  not  be 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act. 

7.  Each  of  the  Price  Funds  will  invest 
uninvested  cash  in,  and  hold  shares  of, 
the  Central  Funds  only  to  the  extent  that 
the  Price  Fund's  aggregate  investment  in 
the  Central  Funds  at  the  time  the 
investment  is  made  does  not  exceed 
25%  of  the  Price  Fund's  total  net  assets. 
For  purposes  of  this  limitation,  each 
Price  Fund  or  series  thereof  will  be 
treated  as  a  separate  investment 
company. 

8.  To  engage  in  Interfund 
Transactions,  the  Funds  will  comply 
with  rule  17a-7  under  the  Act  in  all 
respects  other  than  the  requirement  that 
the  parties  to  the  transaction  be 
affiliated  persons  (or  affiliated  persons 
of  affiliated  persons)  of  each  other  solely 
be  reason  of  having  a  common 
investment  adviser  or  investment 
advisers  which  are  affiliated  person  of 
each  other,  common  officers,  and/or 
common  directors. 

Applicants  also  agree  that  condition 
number  2  to  the  Spectrum  Fund  Order 
would  be  modified  as  follows: 

No  Underlying  Fund  shall  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits 


contained  in  section  12(d)(1)(A)  of  the 
Act,  except  to  the  extent  such 
Underlying  Fund  acquires  securities  of 
another  investment  company  pursuant 
to  exemptive  relief  from  the  SEC 
permitting  such  Underlying  Fund  to 
acquire  securities  of  one  or  more 
affiliated  investment  companies  for 
short-term  cash  management  purposes. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  97-17989  Filed  7-9-97;  8:45  am) 
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I.  Introduction 

On  May  30,  1997.  the  Emerging 
Markets  Clearing  Corporation  ("EMCC") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  an 
application  on  Form  CA-1  for 
registration  as  a  clearing  agency 
pursuant  to  Section  17A  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")  ^  and  Rule  17Ab2-l 
thereunder  ^  in  order  to  perform  the 
functions  of  a  clearing  agency  with 
respect  to  transactions  in  U.S.  dollar- 
denominated  Brady  bonds.  ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  from  interested 
persons.''  Comments  are  solicited  on  all 
aspedts  of  the  EMCC  application,  and  in 
particular  the  matters  discussed  in 
Section  IV  of  this  notice. 

n.  structure  of  the  EMCC  System 

EMCC  is  a  corporation  organized 
under  the  laws  of  the  State  of  New  York. 
EMCC  was  formed  by  the  Emerging 
Markets  Traders  Association  ("EMTA") 
and  the  International  Securities  Clearing 


'15U.S.C78q-l. 

M7CFR240.17Ab2-l. 

'On  lune  2.  1997.  and  June  17,  1997.  EMCC  filed 
amendments  to  its  application.  Copies  of  the 
application  are  available  for  inspection  and  copying 
at  the  Commisison's  Public  Reference  Room 

♦The  description  set  forth  in  this  notice  regarding 
the  structure  and  operations  of  EMCC  have  been 
largely  derived  from  information  contained  in 
EMCC's  Form  CA-1  application  and  publicly 
available  sources. 


Corporation  ("ISCC")  in  response  to  an 
industry  initiative  to  reduce  risk  in  the 
clearance  and  settlement  of  emerging 
markets  debt  instruments. 

Initially,  EMCC  will  be  owned  by 
EMTA,  the  National  Securities  Clearing 
Corporation  ("NSCC"),  and  the 
International  Securities  Markets 
Association  ( "ISMA").  EMTA  will  be 
issued  300  shares  (37.5%  of  the 
outstanding  shares),  NSCC  will  be 
issued  300  shares  (37.5%  of  the 
outstanding  shares),  and  ISMA  will  be 
issued  200  shares  (25%  of  the 
outstanding  shares  1.^ 

EMTA  is  a  trade  association  organized 
as  a  New  York  not-for-profit  corporation 
in  1990  by  financial  institutions  to 
promote  the  orderly  development  of 
trading  markets  in  emerging  market 
instruments.  As  of  the  end  of  1996, 
EMTA  had  154  members,  which  were 
mainly  broker-dealers  and  banks.  EMTA 
had  154  members,  which  were  mainly 
broker-dealers  and  bankers.  EMTA  owns 
100%  of  the  outstanding  voting 
securities  of  EMTA  Black,  Inc.  EMTA 
Black,  Inc.  in  turn  owns  100%  of  the 
outstanding  voting  securities  of  each  of 
Clear-EM,  Inc.,  Match-EM,  Inc.,  and  Net- 
Em,  Inc.  Match-EM.  Inc.  is  the  owner  of 
Match-EM,  which  is  an  electronic  post- 
trade  confirmation  and  matching  system 
for  Brady  bonds  and  sovereign  loans 
operated  by  GE  Information  Services, 
Inc.  ("GE").  Match-EM  also  enables 
EMTA  to  disseminate  daily  market 
volume  and  price  data.  Match-EM  began 
services  in  May  1995. 

ISMA  is  an  industry  association 
composed  of  member  broker-dealer 
firms.  ISMA  has  approximately  820 
memt)ers  in  48  countries.  ISMA  is 
organized  under  the  laws  of  Switzerland 
and  is  registered  in  the  United  Kingdom 
("U.K.")  as  a  designated  investment 
exchange.  ISMA  owns  TRAX,  a  trade 
matching  and  reporting  system  started 
in  1989.  U.K.  broker-dealers  can  use 
TRAX  to  hilfill  their  U.K.  reporting 
requirements.  ISMA's  wholly-owned 
subsidiary.  International  Securities 
Market  Association  Limited  ("ISMA 
Ltd."),  operates  TRAX. 

NSCC  is  a  clearing  agency  registered 
under  Section  17A  of  the  Exchange 
Act.^  NSCC  is  owned  by  the  New  York 
Stock  Exchange,  Inc.,  the  American 
Stock  Exchange,  Inc.,  and  the  National 


'After  the  initial  issuance  of  shares  to  EMTA. 
NSCC.  and  ISMA.  EMCC  intends  to  issue  shares  to 
persons  that  have  contributed  to  the  EMCC 
development  fund  and  to  finance  EMCCs  initial 
operations  in  such  amounts  and  at  such  time  as 
determined  by  EMCC.  EMCC  intends  to  issue  shares 
no  later  than  June  30.  1998  EMCC  will  file  a 
proposed  rule  change  prior  to  any  such  issuances. 

'  See  Securities  Exchange  Act  Release  No.  20221 
(September  23,  1983),  48  FR  45167  (order  approving 
full  registration  of  NSCC  as  a  clearing  agency. 
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Association  of  Securities  Dealers.  Inc. 
NSCC  is  the  parent  corporation  of  PSCC. 
which  is  also  registered  as  a  clearing 
agency  under  the  Exchange  Act.^ 

m.  Description  of  EMCC  Operations 

EMCC  is  being  established  as  a 
clearing  agency  initially  to  facilitates  the 
clearance  and  settlement  of  transactions 
in  U.S.  dollar-denominated  Brady 
bonds. 8  Currently,  Brady  bonds  are 
settled  through  the  facilities  of  Cedel 
Bank.  Societe  anonyme  ("Cedel")  and 
the  Euroclear  system,  which  is  operated 
by  the  Brussels  Office  of  Morgan 
Guaranty  Trust  Company  of  New  York 
("Euroclear").'*  As  more  fully  described 
below,  EMCC  will  facilities  the 
settlement  of  Brady  bonds  at  Cedel  and 
Euroclear  ("depositories"). 

A.  Clearance  Services 

Brady  bonds  are  traded  in  an  over-the- 
counter  market  composed  of  dealers  and 
interdealer  brokers  where  trading  is 
either  directly  between  dealers  or 
between  dealers  through  interdealer 
brokers.  Generally,  Brady  bonds  that  . 


'See  Securities  Exchange  Act  Release  No.  26812 
(May  12.  1989).  54  FR  21691  (order  approving 
temporary  registration  of  ISCC  as  a  clearing  agency). 
ISCC  continues  to  operate  under  its  temporary 
registration.  Securities  Exchange  Act  Release  No. 
38703  (May  30,  1997),  62  FR  31183. 

'  Brady  bonds  were  first  issued  pursuant  to  a  plan 
developed  by  then  US.  Treasury  Secretary  Nicholas 
Brady  to  assist  debt-ridden  countries  restructure 
their  sovereign  debt  into  commercially  marketable 
securities  The  plan  provided  for  the  exchange  of 
bank  loans  for  collateralized  debt  secunties  as  part 
of  an  internationally  supported  sovereign  debt 
restructuring.  Typically,  the  collateral  would  be 
U.S.  Treasury  securities  The  first  Brady  bonds  were 
issued  in  1990  for  Mexico  Later  securities  that  did 
not  stnctly  adhere  to  the  terms  of  the  plan  [e.g., 
such  securities  may  not  have  been  collateralized) 
were  also  referred  to  as  Brady  bonds. 

The  definition  of  Brady  bonds  used  to  denote 
securities  that  will  be  eligible  for  processing  by 
EMCC  will  be  somewhat  broader  than  the 
traditional  usage  of  the  term.  As  defined  in  EMCC's 
niles.  Bradv  bonds  are:  (i)  any  bond  or  note  issued 
in  connection  with  the  restructuring  of 
indebtedness  by  a  sovereign  or  an  agency  or  entity 
thereof  under  the  auspices  of  the  Brady  plan  or 
under  any  similar  restructuring  or  financing  plan 
whether  or  not  collateralized  and  including  bonds 
or  notes  issued  in  exchange  thereof  or  (ii)  any 
warrant  or  similar  right  originally  issued  attached 
to  a  Brady  bond.  The  term  does  not  include 
secunties  offered  by  a  sovereign  debtor  to  investors 
through  normal  underwriting  syndication  channels. 

EMCC  intends  to  offer  clearance  and  settlement 
services  for  other  emerging  markets  debt 
instruments  in  the  future  EMCC  will  file  proposed 
rule  changes  with  the  Commission  prior  to 
expanding  the  categories  of  securities  eligible  for 
processing  at  EMCC. 

'  For  a  description  of  Cedel.  see  Securities 
Exchange  Act  Release  No.  38328  (February  24. 
1997),  62  FR  9225  (order  approving  application  for 
limited  exemption  from  registration  as  a  clearing 
agency).  For  a  description  of  Euroclear.  see 
Securities  Exchange  Act  Release  No.  38589  (May  9, 
1997).  62  FR  26833  (notice  of  application  for 
limited  exemption  from  registration  as  a  clearing 
agency). 


have  warrants  associated  with  them  are 
traded^  include  the  warrants.  In  order 
to  participate  in  EMCC,  dealers  and 
interdealer  brokers  will  need  to  submit 
transaction  data  to  a  locked-in  trade 
source  which  will  match  such  data 
using  its  own  criteria.  Initially,  the 
locked-in  trade  sources  designated  by 
EMCC  will  be  Match-EM  and  TRAX. 

Upon  completion  of  the  matching 
process,  each  locked-in  trade  soiure 
will  submit  all  of  its  transaction  data  to 
EMCC  regardless  of  whether  the 
counterparties  are  EMCC  members. 
EMCC  will  then  segregate  all  data  on 
trades  between  two  EMCC  members  to 
input  into  EMCC  system.  As  a  result,  all 
EMCC  members  that  decide  to  use 
Match-EM  or  TRAX  as  a  part  of  their 
normal  trading  process  will  be  locked 
into  settlement  at  EMCC  and  will  be 
unable  to  select  an  alternative 
settlement  process.  While  EMCC 
members  will  be  able  to  delete  their 
trades  from  EMCC's  clearance  system  by 
submitting  cancellation  instructions 
through  the  locked-in  trade  source,  such 
action  may  result  in  the  trade  legally 
being  considered  cancelled  [i.e.,  the 
members  would  be  required  to 
reconfirm  such  trades  outside  of  TRAX 
or  Match-EM  and  therefore  would  not 
receive  the  benefit  of  using  TRAX's  or 
Match-EM's  automated  confirmation 
system). 

EMCC  will  receive  data  from  the 
locked-in  trade  sources  three  times  each 
business  day:  (1)  At  approximately  8:30 
a.m.  eastern  time  ("ET")  ("early 
morning  transmission"),  (2)  at 
approximately  11:30  a.m.  ET  ("early 
midmoming  transmission"),  and  (3)  at 
approximately  9:30  p.m.  ET  ("evening 
transmission").  EMCC  will  review  such 
data  to  determine  whether  it  meets 
EMCC's  and  the  depositories' 
operational  parameters  and  will  reject 
trades  that  do  not  meet  such 
parameters.'"  At  approximately  1^0 
a.m.  ET  and  11:30  p.m.  ET.  EMCC  will 
send  out  to  its  members  and  to  the 
locked-in  trade  soiut:es  a  report  of  data 
that  was  rejected  because  it  did  not  meet 
the  operational  parameters.  Any 
correction  or  cancellation  of  data  must 
be  done  through  the  locked-in  trade 
sources. '' 

EMCC  will  report  to  each  member  on 
its  "accepted  trade  report"  data  on  all 
trades:  (a)  that  are  eligible  for  processing 
by  EMCC  [i.e..  U.S.  dollar  denominated 


"■Such  parameters  include  complete  information 
and  valid  characters.  In  addition.  EMCC  has 
established  a  maximum  delivery  size  of  S20 
million. 

>>  Any  cancellation  or  correction  must  be 
received  by  EMCC  no  later  than  the  early  morning 
transmission  two  business  days  af^er  trade  date 


Brady  bonds),  (b)  that  are  matched  by 
the  locked-in  trade  sources,  (c)  that  are 
received  by  EMCC  on  trade  date  ("T"), 
on  T+1,  and  in  the  early  morning 
transmission  on  T+2,  and  (d)  that  are 
not  rejected  by  EMCC  based  on  the 
operational  parameters.  Matched  trades 
that  are  eligible  for  processing  and  that 
are  received  on  T+2  in  the  midmoming 
transmission  will  be  listed  on  a 
"settlement  instructions  only  report."  '^ 
Transaction  data  received  by  EMCC  in 
the  evening  transmission  on  T+2  and 
thereafter  will  not  be  accepted  by  EMCC 
because  it  will  be  unable  to  submit 
timely  settlement  instructions  to  the 
depository. 

EMCC  may  also  received  uncompared 
transaction  data  from  the  locked-in 
trade  sources.  If  EMCC  does  not  receive 
by  the  early  morning  transmission  on 
T+2  updated  data  from  a  locked-in  trade 
source  indicating  that  an  uncompared 
trade  has  been  cancelled  or  compared, 
EMCC  will  include  data  on  the 
uncompared  trade  on  the  settlement 
instructions  only  report  if  the 
submitting  member  has  requested  EMCC 
to  do  so  pursuant  to  the  member's 
standing  instructions. 

Accepted  trade  reports  will  be  made 
available  to  members  at  approximately 
10:30  a.m.  ET  and  11:30  p.m.  ET.  The 
morning  report  will  contain  data  on 
matched  trades  received  in  the  early 
morning  transmission.  The  evening 
report  will  contain  data  on  matched 
trades  received  in  the  midmoming  and 
evening  transmission.  The  settlement 
instructions  only  report  will  contain 
data  on  matched  trades  received  in  the 
midmoming  transmission  on  T+2  and 
data  on  unmatched  trades  received  by 
the  midmoming  transmission  on  T+2. 
At  approximately  12:30  p.m.  on  T+2. 
EMCC  will  send  settlement  instructions 
to  the  depositories  based  on  trade  data 
contained  in  the  accepted  trade  reports 
and  in  the  settlement  instructions  only 
report. 

B.  Risk  Management  Services 

EMCC  will  interpose  itself  as  the 
counterparty  and  guarantor  on  a  trade- 
for-trade  basis  with  respect  to  the  trades 
it  reports  on  its  accepted  trade  report 
("novation")  unless  EMCC  notifies  or 
has  made  information  available  to  its 
members  that  trades  listed  on  the 
accepted  trade  report  are  not  assumed 
and  guaranteed  because  EMCC  has 
ceased  to  act  for  the  original 


>2  EMCC  provides  settlement  instructions  oo 
behalf  of  its  members  with  respect  to  trades  listed 
on  the  settlement  instructions  only  report  to  the 
depositories  for  settlement  directly  between  the 
members. 
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counterparty."  EMCC's  guarantee  will 
be  effective  with  respect  to:  (a)  trades 
reported  on  the  evening  accepted  trade 
report  at  the  later  of  (i)  midnight  ET  or 
(ii)  one  half  hour  after  the  issuance  of 
the  preliminary  margin  report  ^*  and  (b) 
trades  reported  on  the  morning  accepted 
trade  report  at  the  later  of  (i)  1:00  p.m. 
ET  or  (ii)  two  and  one  half  hours  after 
issuance  of  the  final  margin  report.'^ 
The  result  is  a  novation  of  the  original 
contract  between  the  c'ounterparties. 
creating  an  obligation  on  the  part  of  the 
seller  to  deliver  the  securities  to  EMCC 
and  on  the  part  of  the  purchaser  to 
receive  and  pay  for  the  securities 
delivered  by  EMCC. 

C.  Settlement  Services 

EMCC  will  be  a  member  of  both 
Euroclear  and  Cedel.  EMCC  will 
transmit  settlement  instructions  to  the 
appropriate  depository  on  behalf  of 
members  v^th  EMCC  as  the 
counterparty  to  each  side  of  the  trade. 
With  respect  to  each  transaction 
reported  on  an  accepted  trade  report 
which  has  not  been  deleted.  EMCC  wrill 
send  receive  and  deliver  instructions  to 
the  depository  at  12:30  p.m.  on  T+2.  If 
the  accepted  trade  report  indicates  that 
a  member  has  a  securities  receive 
obligation.  EMCC  will  notify  the 
depository  to  deliver  the  bonds  from 
EMCC's  account  into  the  member's 
account  against  payment  on  the  next 
day  ("T+3").  If  the  member  had  a 
securities  deliver  obligation  reflected  on 
the  accepted  trade  report.  EMCC  will 
instruct  the  depository  to  deliver  the 
specified  quantity  of  bonds  from  the 
member's  account  into  EMCC's  accoimt 
against  the  receipt  of  the  corresponding 
payment  price  on  T+3.** 

Settlement  will  occur  in  accordance 
with  the  rules  of  Euroclear  or  Cedel. 
Essentially,  the  receiver  must  have 
sufficient  cash  or  line  of  credit  to  pay 
for  the  delivery,  and  the  deliverer  must 
have  sufficient  securities  to  make  full 
delivery.'^  The  depositories  will  notify 


"EMCC  does  not  interpose  itself  as  the 
counterparty  and  guarantor  for  transactions 
reported  on  the  settlement  instructions  only  report. 

'*  See  infra  Section  IV.Cl.a  for  a  description  of 
the  preliminary  margin  report. 

"  See  infm  Section  IV.Cl.a  for  a  description  of 
the  final  margin  report. 

>•  Consistent  with  industry  conventions.  EMCC 
assumes  that  the  bonds  will  be  delivered  with 
attached  warrants  unless  otherwise  specified. 

*'  Both  Cedel  and  Euroclear  employ  mechanisms 
that  can  look  beyond  the  initial  counterparties' 
obligations.  Cedel  has  a  "chaining"  program  which 
scans  open  transactions  until  all  cash  and  securities 
resulting  from  same  day  settlements  are  reemployed 
to  settle  further  transactions  for  came  day  value. 
Therefore,  for  back-to-back  transfers  for  equivalent 
funds,  customers  may  not  need  to  pay  because 
proceeds  from  sales  are  used  to  settle  purchases. 
However.  Cedel's  chaining  program  is  limited  when 


EMCC  and  its  members  each  day  at  , 
midnight  ET  of  the  status  of  trades 
indicating  which  have  settled  and 
which  are  still  pending.  EMCC  will  not 
provide  settling  trade  reports  or  fail 
reports  to  its  members. 

If  a  member  cannot  accept  delivery  of 
securides  because  of  insufficient  funds, 
EMCC  will  generate  a  fail  compensation 
instruction  and  will  transmit  it  to  the 
appropriate  depository.  Pursuant  to  that 
instruction,  the  depository  will  debit  the 
account  of  the  member  that  had 
insufficient  funds  and  credit  its 
coiuiterparty's  account  an  amount  of 
money  based  on  the  depository's 
overnight  borrowing  interest  rate 
multiplied  by  the  amount  of  funds 
which  were  not  paid. 

With  resf>ect  to  matched  transactions 
reflected  on  the  settlement  instructions 
only  report,  EMCC  will  send 
instmctions  on  the  afternoon  of  T+2  to 
the  depository  on  behalf  of  the  members 
listed  as  counterparties.  The  depository 
will  be  advised  to  deliver  on  T+3  bonds 
from  the  account  of  the  member  with 
the  deliver  obligation  to  the  account  of 
the  member  with  the  receive  obligation 
against  payment.  EMCC  will  not 
monitor  the  settlement  of  these 
transactions. 

With  respect  to  uncompared 
transactions  reflected  on  the  setdement 
instructions  only  report,  EMCC  will 
send  instructions  on  the  afternoon  of 
T+2  to  the  depository  on  behalf  of  the 
member  submitting  the  data  naming  the 
other  member  as  the  counterparty  to  the 
instruction.  EMCC  will  not  monitor  the 
settlement  of  these  transactions. 


transactions  are  sent  through  its  bridge  connection 
with  Euroclear.  EMCC  has  informed  the 
Commission  that  its  members  currently  do  not 
intend  to  use  Cedel  as  a  depository.  If  this  changes. 
EMCC  intends  to  maintain  a  line  of  credit  at  Cedel 
of  approximately  S40  million  to  allow  the  receipt 
and  delivery  of  securities  across  the  bridge 

Euroclear's  chaining  program  operates  somewhat 
differently.  In  scanning  open  transactions,  the 
Euroclear  program  will  only  look  to  the  next 
settlement.  For  example,  if  a  member  does  not  have 
sufficient  funds  to  receive  securities.  Euroclear  will 
review  to  see  if  that  member  has  a  corresponding 
securities  deliver  obligation  to  another  member.  In 
such  case,  Eurtx:lear  will  complete  both 
transactions  if  the  counterparty  to  the  deliver 
obligation  has  sufficient  funds  to  pay  for  the 
securities.  But  if  the  counterparty  to  the  securities 
deliver  obligation  did  not  have  sufficient  funds  to 
settle  the  transaction,  Euroclear.  unlike  Cedel. 
would  not  look  to  subsequent  settlements  for  funds 
and  securities.  Accordingly,  if  EMCC  inserts  itself 
as  a  common  counterparty  without  sufficient  funds 
to  accept  deliveries,  Euroclear's  system  will  only 
look  to  EMCC's  member  to  determine  if  sufficient 
funds  exist.  Therefore,  EMCC  will  maintain  a  line 
of  credit  between  S60  and  SlOO  million  at  Euroclear 
to  reduce  settlement  inefficiencies.  EMCC's  line  of 
credit  will  permit  Euroclear  to  review  not  only  the 
available  funds  of  EMCC's  member  but  also  such 
member's  subsequent  counterparty,  if  any. 


D.  Buy-ins/ Sell-Outs 

EMCC's  mles  will  permit  a  buy-in  or 
a  sell-out  in  the  event  that  a  transaction 
has  not  been  completed  by  five  days 
after  settlement  date  ("SD+5")  as 
described  tielow.  A  buy-in  or  sell-out 
may  be  initiated  by  the  member  with  the 
receive  or  deliver  obligation, 
respectively,  by  submitting  a  pre-advice 
notice  to  EMCC,  Upon  receipt  of  the 
pre-advice  notice,  EMCC  will  transmit 
the  pre-advice  notice  to  the 
corresponding  member  with  the  fail 
obligation.  If  the  instruments  or  money 
covered  by  the  pre-advice  notice  are  not 
received  within  two  business  days  after 
the  date  of  the  pre-advice  notice,  then 
the  member  that  requested  the  buy-in  or 
sell-out  will  need  to  dehver  to  EMCC  a 
buy-in  or  sell-out  notice  between  two  to 
five  business  days  after  issuance  of  the 
pre-advice  notice  in  order  to  proceed 
with  the  buy-in  or  sell-out.  Upon  receipt 
of  the  buy-in  or  sell-out  notice,  EMCC 
will  transmit  a  buy-in  or  sell-out  notice 
to  the  member  with  the  fail  obligation. 
Execution  of  the  buy-in  or  sell-out  will 
take  place  through  an  agent  selected  by 
EMCC  on  the  fifth  business  day 
following  the  issuance  of  the  buy-in  or 
sell-out  notice.  EMCC  also  may  initiate 
a  buy-in  or  sell-out  if  it  determines  that 
such  action  is  necessary  to  protect 
EMCC,  its  members,  its  creditors,  or  its 
investors;  to  safeguard  securities  or 
funds  in  EMCC's  custody  or  control;  or 
to  promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions. 

EMCC  will  also  use  the  buy-in  or  sell- 
out procedures  for  deliver  and  receive 
obligations  for  warrants.  However,  if 
EMCC  has  ceased  to  act  for  a  member 
with  fail  obligation  prior  to  the 
execution  of  the  buy-in  or  sell-out, 
EMCC  will  undertake  the  buy-in  or  sell- 
out only  at  the  expense  of  the  member 
that  submitted  the  pre-advice  notice.  If 
EMCC  ceases  to  act  for  the  defaulting 
member  after  the  pre-advice  notice  has 
been  submitted  but  before  the  execution 
of  the  buy-in  or  sell-out,  EMCC  will  first 
confirm  with  the  requesting  firm  that  it 
wants  to  proceed  with  the  buy-in  at  the 
requesting  firm's  expense. 

E.  Release  of  Clearing  Data 

Pursuant  to  EMCC's  mles,  EMCC  may 
release  transaction  data  of  its  members 
to  EMTA  in  accordance  with  a  written 
agreement  between  EMCC  and  EMTA. 
Such  data  may  be  used  only  for  the 
piupose  of  promoting  market 
transparency  on  a  noncommercial  basis. 
On  June  9,  1997,  EMCC  and  EMTA 
entered  into  a  letter  agreement  that 
provides  for  the  release  of  information 
relating  to  the  aggregate  and  per  trade 
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transaction  volumes  and  prices  of  trades 
processed  by  EMCC. 

IV.  EMCC's  Request  for  Registration 

A.  Introduction 

Brady  bonds  are  the  most  actively 
traded  emerging  market  debt 
instrument.  In  the  first  quarter  of  1997, 
Brady  bonds  represented  $671  billion  of 
the  $1.6  trillion  traded  in  emerging 
markets  instruments.  Brady  bonds 
constitute  approximately  12%  of  the 
total  $1.2  trillion  issued  of  emerging 
market  instruments.*" 

While  Brady  bonds  currently  are 
cleared  and  settled  either  through 
Euroclear  or  Cedel.  neither  guarantees 
settlement  of  these  transactions. 
Furthermore,  dealers  have  exposure  to 
brokers  until  the  assumption  of  risk  by 
clearing  firms  on  the  afternoon  of  T+1. 
As  a  result,  parties  to  a  transaction 
retain  a  high  degree  of  settlement  risk. 
EMCC  was  developed  in  response  to  an 
industry  initiative  to  reduce  risk  in  the 
clearance  and  settlement  of  emerging 
market  debt  instruments.  Therefore,  in 
order  to  provide  the  benefits  of 
guaranteed  settlement  to  the  Brady  bond 
market.  EMCC  seeks  registration  as  a 
clearing  agency  pursuant  to  Section  17A 
of  the  Exchange  Act  and  Rule 
17Ab2-l. 

B.  Goals  of  Clearing  Agency  Registration 

Section  17A  of  the  Exchange  Act 
directs  the  Commission  to  promote 
Congressional  objectives  to  facilitate  the 
development  of  a  national  clearance  and 
settlement  system  for  securities 
transactions. ''  Registration  and 


"•Broward  Daily  Business  Review.  May  20. 1997. 
at  A3. 

'•15  U.S.C  78q-l.  Section  17A(a)(l)  provides. 

(1)  The  Congress  finds  that— 

(A)  The  prompt  and  accurate  clearance  and 
settlement  of  secunties  transactions,  including  the 
transfer  of  record  ownership  and  the  safeguarding 
of  securities  and  funds  related  thereto,  are 
necessary  for  the  protection  of  investors  and 
persons  facilitating  transactions  by  and  acting  on 
behalf  of  investors. 

IB)  Inefficient  procedures  for  clearance  and 
settlement  impose  unnecessary  costs  on  investors 
and  persons  facilitating  transactions  by  and  acting 
on  behalf  of  investors. 

(C)  New  data  processing  and  communications 
techniques  create  the  opportunity  for  more  efficient, 
effective,  and  safe  procedures  for  clearance  and 
settlement. 

(D|  The  linking  of  all  clearance  and  settlement 
facilities  and  the  development  of  uniform  standards 
and  procedures  for  clearance  and  settlement  will 
reduce  unnecessary  costs  and  increase  the 
protection  of  investors  and  persons  facilitating 
transactions  by  and  acting  on  behalf  of  investors. 

For  legislative  history  concerning  Sactioa  17A. 
see.  eg..  Report  of  Senate  Comm.  on  Housing  and 
Urban  Affairs.  Securities  Acts  Amendments  of 
1975;  Report  to  Accompany  S.  249.  S  Rep.  No.  75. 
94th  Cong..  1st  Sess  4  (1975);  Conference  Comm. 
Report  to  Accompany  S.  249,  joint  Explanatory 
Statement  of  Comm.  of  Conference,  H.R.  Rep.  No. 
229.  94th  Cong.,  1st  Sess.,  102  (1975). 


regulation  of  clearing  agencies  is  a  key 
element  in  promoting  these  statutory 
objectives.  Before  granting  registration 
to  a  clearing  agency,  Section  17A(b)(3) 
of  the  Exchange  Act  requires  that  the 
Commission  make  a  number  of 
determinations  with  respect  to  the 
clearing  agency's  organization,  capacity, 
and  rules. ^"^  The  Commission  has 
published  standards  developed  by  its 
Division  of  Market  Regulation  which  are 
used  in  evaluating  applications  for 
clearing  agency  registration.^* 

C.  Safety  and  Soundness  Protections 

Sections  17A(b)(3)  (A)  and  (F)  of  the 
Exchange  Act  require  that  a  clearing 
agency  be  organized  and  its  rules  be 
designed  to  facilitate  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions  for  which  it  is 
responsible  and  to  safeguard  securities 
and  funds  in  its  custody  or  control  or  for 
which  it  is  responsible.^^  In  the 
Standards  Release,  the  Division 
enumerated  certain  requirements  that 
should  be  met  to  comply  with  this 
standard. 

1 .  Clearing  Fund 

The  Standards  Release  stated  that  a 
clearing  agency  should  have  a  clearing 
fund  which  is  based  on  a  formula 
applicable  to  all  users  and  is  comprised 
of  cash  or  highly  liquid  securities.  The 
rules  of  a  clearing  agency  should  limit 
the  investments  that  can  be  made  with 
the  cash  portion  of  its  clearing  fund  to 
government  securities  or  other  safe  and 
liquid  investments.  The  clearing  fund 
should  only  be  used  to  protect 
participants  and  the  clearing  agency  (a) 
from  defaults  of  participants  and  (b) 
from  clearftig  agency  losses  not  resulting 
from  day  to  day  expenses  and  not 
covered  by  insurance  or  other  resources 
of  the  clearing  agency.  While  the 
Standards  Release  stated  that  a  clearing 
agency  could  use  temporary 
applications  of  the  clearing  fund  in 
limited  amounts  to  meet  unexpected 
and  imusual  requirements  for  funds,  the 


regular  or  substantial  use  of  a  clearing 
fund  for  operational  purposes  would  be 
inappropriate. 2'  The  clearing  agency 
should  provide  for  the  maximum 
assessment  to  which  any  participant  is 
subject.  Comment  is  requested  on 
whether  EMCC  meets  these  standards  as 
described  below. 

a.  Clearing  Fund  Formula.  EMCC  will 
maintain  and  will  manage  a  clearing 
fund  for  the  purpose  of  limiting  or 
eliminating  EMCC's  exposure  to  loss  in 
the  event  a  member  would  fail  to 
perform  its  obligations  to  EMCC.  Each 
member  will  be  obligated  to  make 
deposits  to  EMCC's  clearing  fund.  The 
initial  required  clearing  fund  deposit  for 
each  member  will  be  set  by  EMCC  based 
on  the  expected  nature  and  level  of  the 
member's  activity.  The  minimum 
required  clearing  fund  deposit  for  each 
member  will  be  US  $1,000,000. 

Every  day,  EMCC  will  calculate 
margin  in  the  morning  and  in  the 
evening  but  will  only  collect  margin 
based  on  the  morning  calculation. 
EMCC  will  generally  calculate  the 
margin  amount  as  follows:  (mark  to 
market  amount  +  volatility  amount)  x 
event  risk  factor.^*  The  mark  to  market 


*°  15  U.S.C.  78q-l(bM3).  See  also  Section  19  of 
the  Exchange  Act,  15  U.S.C.  78s,  and  Rule  19b-4. 
17  CFR  240.19b-4,  setting  forth  procedural 
requirements  for  registration  and  continuing 
Commission  oversight  of  clearing  agencies  and 
other  self-regulatory  organizations. 

'» Securities  Exchange  Act  Release  No.  16900 
(June  17, 1980),  45  FK  41920  ("Standards  Release"). 
See  also.  Securities  Exchange  Act  Release  No. 
20221  (September  23.  1983),  48  PR  45167  (omnibus 
order  granting  registration  as  clearing  agencies  to 
The  Depository  Trust  Company.  Stock  Clearing 
Corporation  of  Philadelphia,  Midwest  Securities 
Trust  Company.  The  Options  Gearing  Corporation, 
Midwest  Clearing  Corporation.  Pacific  Securities 
Depository,  National  Securities  Clearing 
Corporation,  and  Philadelphia  Depository  Trust 
Company). 

« 15  U.S.C  78q-l(b)(3)  (A)  and  (F). 


"  The  Standards  Release  also  stated  that  there 
may  b«  legitimate  purposes  for  which  a  clearing 
fund  may  be  used  for  a  longer  period  of  time  so  long 
as  (aj  the  funds  are  properly  protected,  (b)  the  funds 
are  used  to  facilitate  the  process  of  clearance  and 
settlement,  and  (c)  the  participants  and  the 
Commission  approve  such  use  during  the 
registration  proceedings. 

>*  EMCC  has  represented  that  it  performed  a 
stress  lest  in  which  the  proposed  formula  was 
applied  using  three  months  of  data  on  EMCC 
eligible  transactions  obtained  from  Match-EM.  The 
test  assumed  for  each  member  that  the  market  in 
which  such  member  had  its  highest  concentration 
of  positions  experienced  an  abnormal  negative 
market  move  (i.e.,  the  "stressed  market").  All 
securities  positions  for  that  member  in  other 
countries  were  run  under  the  baseline  assumptions 
(i.e..  no  unusual  market  movements).  The  tests 
assumed  first  a  10  strandard  deviation  market  drop 
in  the  stressed  market  and  second  a  4  standard 
deviation  market  gain  in  the  stressed  market.  The 
test  assumed  that  bonds  on  the  opposite  sides  of  the 
stressed  market  had  correlations  of  80%  while 
bonds  on  the  same  side  of  the  stressed  market  had 
100%  correlation. 

However,  the  test  did  not  attempt  to  take  into 
account  any  spillover  effect  (i.e.,  where  the  sudden 
drop  of  prices  in  a  country's  bond  market  resulted 
in  a  similar  drop  in  the  bond  markets  of  other 
countries  with  similar  risk  profiles).  EMCC  states 
that  it  is  difficult  to  quanti^  any  spillover  effects. 
EMCC  believes  that  spillover  effects  are  addressed 
because  the  test  assumes  that  for  each  firm  the 
stressed  event  occurred  in  the  country  in  which  the 
firm  was  most  concentrated  and  therefore  would 
most  adversely  effect  the  value  of  the  firm's 
position  and  also  assumes  a  degree  of  deviation 
from  the  mean  that  was  substantially  higher  than 
was  the  case  in  the  Mexican  debt  crisis. 

Under  this  test,  EMCC  had  no  exposure  73.64% 
of  the  time.  EMCC  had  exposure  between  $1  and 
SI  million  9.18%  of  the  time.  EMCC  had  exposure 
of  greater  than  SIO  million  1.7%  of  the  time.  The 
highest  exposures  were  four  occurrences  of  an 
exposure  of  approximately  $15  million  and  one 
exposure  of  approximately  SSO  million. 
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amount  will  be  based  on  all  trades  due 
to  settle  on  or  after  that  day  and  all  fails 
unless  EMCC  has  received  notice  from 
the  depository  that  such  trade  or  fail  has 
settled. 2*  The  mark  to  market  amount 
will  be  based  on  the  difference  between 
the  market  price  and  the  contract  value 
of  the  trade.  If  the  net  mark-to-market  is 
a  credit,  the  firm  will  have  a  zero  mark- 
to-market. 

The  volatility  amount  for  the  evening 
calculation  will  be  based  on  all  trades 
due  to  settle  on  or  after  that  day  and  all 
fails  unless  EMCC  has  received  notice 
from  the  depository  that  such  trade  or 
fail  has  settled.  The  volatility  amount 
for  the  morning  calculation  will  be 
based  on  all  trades  due  to  settle  on  or 
after  the  current  day  and  all  foils 
calculated  as  of  the  prior  day  whether 
or  not  EMCC  has  received  notice  of  the 
settlement  of  such  trades  or  fails.  Thus, 
the  morning  volatility  amount  will 
includes  trades  that  have  already  settled 
that  day,  while  the  evening  volatility 
amoimt  will  only  include  trades  that 
have  not  settled.  ^^  In  order  to  calculate 
the  volatility  amount,  each  security  will 
be  placed  into  one  of  four  liquidity 
categories  based  on  the  average  bid/offer 
spread,  which  will  determine  which 
volatility  formula  will  be  applied  to  that 
security. 27  The  stun  of  the  volatility 


^'EMCC  will  receive  notice  at  midnight  ET  (or 
6:00  a.m.  in  Brussels  and  Luxembourg)  from 
Euroclear  and  Cedel  of  all  trades  that  have  settled. 
At  that  time,  Euroclear  and  Cedel  have  already 
completed  most  of  the  settlements  of  that  day  (i.e.. 
the  notice  issued  at  midnight  ET  on  Friday  morning 
will  indicate  trades  that  will  settle  Friday  at  the 
depository).  Some  trades  will  settle  Friday  at  the 
depository).  Some  trades  will  settle  later,  but  EMCC 
will  receive  notice  of  them  before  it  begins  its 
processing  day.  Thus,  when  EMCC  calculates  the 
margin  in  the  morning  and  the  evening,  it  will  have 
received  notice  of  which  trades  have  settled  or 
failed  for  the  day. 

^••The  reason  for  including  transactions  in  the 
morning  volatility  calculation  whether  or  not  they 
have  settled  is  to  insure  that  data  on  three  days  of 
pending  trades  is  included.  EMCC  believes  that 
because  it  is  guaranteeing  three  days  of  trades,  it  is 
appropriate  that  data  on  three  days  of  trading 
activity  is  included  in  the  volatility  calculation.  At 
the  time  of  the  morning  volatility  calculation,  the 
trades  entered  into  three  days  before  will  have 
settled,  but  EMCC  will  not  have  received  data  for 
the  trades  entered  into  on  the  current  day.  Thus,  by 
including  data  for  trades  settling  that  day.  EMCC 
will  be  using  three  days  of  data.  EMCC  will 
calculate  fails  as  of  the  prior  day  because  fails 
calculated  as  of  the  current  day  would  include 
trades  due  to  settle  that  day  (i  e..  these  trades  would 
be  doubled  counted  as  trades  due  to  settle  that  day 
and  fail  trades).  With  respect  to  the  evening 
volatility  calculation.  EMCC  will  have  received  data 
on  trades  entered  into  on  that  day.  Thus,  it  is  no 
longer  necessary  to  include  trades  that  have  settled 
that  day. 

^'The  four  classes  and  spreads  are  as  follows; 
LI — Vb  or  less;  L2 — V«  or  less:  L3 — 2  or  less:  L4 — 
greater  than  2  or  no  trading  activity  for  a  certain 
period  of  days. 


amoimts  for  each  security  will  be  the 
clearing  member's  volatility  amount.^* 

The  event  risk  factor,  which  is 
designed  to  give  EMCC  an  additional 
cushion  against  events  in  countries  not 
covered  by  two  standard  deviations, 
will  initially  be  set  at  1.25.  EMCC  may 
adjust  the  event  risk  factor  for  a  member 
or  for  all  members  without  prior  notice 
to  the  member(s}.  EMCC  also  will 
increase  margin  requirements  by 
multiplying  a  global  holiday  risk  factor 
to  the  formula  to  take  into  account  days 
on  which  U.S.  banks  are  closed  but 
securities  markets  are  open. 

The  preliminary  margin  amount  will 
be  calculated  each  evening  and  will  be 
reported  to  members  at  approximately 
11:30  p.m.  on  a  preliminary  margin 
report.  The  report  will  show  the 
member's  current  deposit,  preliminary 
margin  amount,  and  preliminary 
amount  due,  if  any.  However,  members 
will  not  be  required  to  make  any 
payment  to  EMCC  based  on  the 
preliminarv  margin  report. 

The  final  margin  amount  will  be 
calculated  each  morning  and  will  be 
reported  to  members  at  approxiioiately 
10:30  a.m.  on  a  final  margin  report.  A 
member's  required  margin  deposit  will 
be  equal  to  the  largest  single  final  daily 
margin  amount  computed  for  that 
member  for  the  month  during  which 
such  margin  calculation  is  being 
performed  and  for  the  previous  calendar 
month.  The  final  margin  report  will 
indicate  each  member's  current  deposit, 
final  margin  amount,  and  final  amount 
due,  if  any.  A  member  will  be  required 
to  pay  any  obligation  with  respect  to  its 
margin  obligation  reflected  on  the  final 


"  For  each  L4  security,  the  volatility  amount  is 
the  value  of  the  position  x  30%.  For  Ll,  L2,  and 
L3  securities  of  each  issuer,  EMCC  will  take  the 
larger  of  the  following  formula  with:  (a)  the 
member's  long  positions  in  lines  1  and  2  and  short 
positions  in  lines  3  and  4  and  (b)  the  member's 
short  positions  in  lines  1  and  2  and  long  positions 
in  lines  3  and  4. 

1.  (value  of  long  or  short  L1+L2)  x  2  Std,  PLUS 

2.  (value  of  long  or  short  L3)  x  4  Std.  PLUS 

3.  (value  of  short  or  long  L1+L2)  x2  Std  xCC, 
PLUS 

4.  (value  of  short  or  long  L3)  x  1  Std  x  CC 
Std.  is  equal  to  a  one  standard  deviation  move 

over  a  five  day  holding  period  based  on  the  higher 
of  a  calculation  using  price  data  for  one  year  and 
three  months.  CC  is  the  smallest  correlation 
coefTicient  between  any  security  of  that  issuer  in 
which  the  member  has  a  short  position  and  anv 
security  of  that  issuer  in  which  the  member  has  a 
long  position.  The  correlation  coefRcieni  will  be 
based  on  one  year's  pricing  data  and  will  be 
updated  daily. 

EMCC  may  adjust  the  fixed  percentage  applied  to 
L4  securities  or  the  number  of  standard  deviations 
applied  to  Ll .  L2.  and  L3  securities  without  prior 
notice  in  order  to  increase  the  volatility  calculations 
when  warranted  by  circumstances.  These 
adjustments  may  be  made  on  a  country  by  country 
basis  or  a  bond  by  bond  basis  either  for  all  members 
or  for  members  unduly  concentrated. 


margin  report  no  later  than  the  later  of 
11:30  a.m.  ET  or  one  hour  after  the  final 
margin  report  is  made  available.  Margin 
deficits  of  less  than  $100,000  will  not  be 
considered  to  be  a  margin  deficit. 
Payment  must  be  made  through  the  U.S. 
Fed  wire  system. 

EMCC  also  will  have  the  authority  to 
collect  additional  amounts  over  and 
above  the  daily  margin  requirement  in 
order  to  obtain  adequate  assurances  of 
the  financial  responsibility  or 
operational  capability  of  a  member. 
EMCC  has  created  a  policy  statement  on 
pnx:edures  to  follow  in  determining 
whether  additional  clearing  fund 
deposits  are  needed.  ^^  EMCC  also  may 
collect  additional  margin  if  a  member 
has  been  placed  on  surveillance 
status.'" 

b.  Margin  Composition  and 
Investment.  Members  will  be  required  to 
pay  margin  in  cash,  U.S.  Treasury 


^^Each  day.  EMCC  will  calculate  a  net  country 
position  and  a  net  geographical  position  for  each 
member  The  net  country  position  will  be  the  sum 
of  the  settlement  values  of  the  member's  position 
in  Ll.  L2.  and  L3  securities  plus  the  sum  of  the    - 
absolute  settlement  values  of  the  member's  (.t>sition 
in  L4  securities  of  each  country.  The  net 
geographical  position  will  be  the  sum  of  the  net 
country  positions  in  Latin  America.  Eastern  Europe 
Asia,  and  Africa.  An  undue  concentration  will  bt 
deemed  to  exist  for  a  bank  when  the  net  country- 
position  exceeds  20%  of  net  worth  or  the  net 
geographical  position  exceeds  30%  of  net  worth  An 
undue  concentration  will  be  deemed  to  exist  for  a 
broker -dealer  when  the  net  country  position 
exceeds  50%  of  excess  regulatory  capital  or  the  net 
geographical  position  exceeds  80%  of  excess 
regulatory  capital.  Under  such  circumstances. 
EM(X  will  contact  the  member  to  request 
information  on  the  nature  and  magnitude  of  non- 
Brady  bond  exposure  and  on  any  hedging  positions. 
If  EMCC  is  not  satisfied  with  the  answers  to  these 
questions.  EMCC  may  request  additional  clearing 
fund  deposits. 

^EMCC  will  put  a  member  on  surveillance  status 
if  any  of  the  following  factors  are  present:  (a)  The 
member  fails  to  meet  any  financial  standard  for 
admission  or  continuance  as  a  member,  (b)  the 
meratier's  capital  position  falls  below  the  standards 
for  admission,  (c)  the  member  experiences  an 
inability  to  meet  its  money  or  securities  settlement 
obligations  to  EMCC,  (d)  EMCC's  board  determines 
that  a  significant  reorganization,  change  in  control, 
or  management  of  the  member  is  likely  to  impair 
the  member's  ability  to  meet  its  money  or  securities 
settlement  obligations  to  EMCC.  or  (e)  the  member 
has  been  placed  on  surveillance  status  by  another 
self-regulatory  organization  or  comparable 
regulatory  organization  EMCC  also  Mill  have  the 
discretion  to  put  a  member  on  surveillance  status 
if  any  of  the  following  factors  are  present:  (a)  it 
experiences  a  significant  operational  problem,  (b) 
the  member's  positions  are  significantly 
disproportionate  to  its  usual  activity  in  light  of 
current  industry  conditions,  (c)  EMCC  receives 
notification  from  the  member's  designated 
examining  authority  or  appropriate  regulatory 
agency  or  comparable  regulatory  organization  of  a 
pending  investigation  or  administrative  action  that 
could  call  into  question  the  member'.s  ability  to 
meet  its  obligations  to  EMCC.  or  (d)  the  memtier 
experiences  any  condition  that  could  materially 
affect  its  financial  or  operational  capability  so  as  to 
potentially  increase  EMCC's  exposure  to  loss  or 
liability. 
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securities,  or  letters  of  credit  from  banks 
that  have  been  approved  by  EMCC.  If 
letters  of  credit  are  used  as  margin,  no 
more  than  70%  of  a  member's 
requirement  may  be  satisfied  with 
letters  of  credit  and.  as  a  minimum,  the 
greater  of  $100,000  or  10%  of  the 
member's  margin  requirement  (up  to  a 
maximum  of  $1,000,000)  must  be  in 
cash.  Furthermore,  no  more  than  20%  of 
EMCC's  total  clearing  fund  may  be 
letters  of  credit  from  any  one  issuer.  If 
letters  of  credit  are  not  used,  the  greater 
of  $100,000  or  5%  of  the  member's 
margin  requirement  (up  to  a  maximum 
of  $1,000,000)  must  be  in  cash.  A 
haircut  of  5%  will  be  applied  to  letters 
of  credit  and  treasury  securities. 

EMCC  may  invest  any  cash  deposited 
as  margin  in  securities  issued  or 
guaranteed  as  to  principal  or  interest  by 
the  U.S.  or  agencies  or  instrumentalities 
of  the  U.S.,  repurchase  agreements 
related  to  EMCC,  or  otherwise  pursuant 
to  the  investment  policy  adopted  by 
EMCC.  If  not  invested,  cash  funds  will 
be  deposited  by  EMCC  in  its  name  in  a 
depository  institution  selected  by 
EMCC.  EMCC  will  retain  all  investment 
income  from  cash  deposits.  Comment  is 
requested  as  to  whether  such 
investments  are  consistent  with  the 
standard  that  investments  should  be 
limited  to  safe  and  liquid  investments 
such  as  government  securities. 

c.  Loss  Allocation.  EMCC  will 
establish  an  overnight  exposure  cap  for 
each  member.  This  cap  will  be  set  at  the 
lesser  of  (a)  5%  of  excess  net  capital  for 
U.S.  broker-dealers.  5%  of  excess 
financial  resources  for  U.K.  broker- 
dealers,  and  1%  of  shareholders'  equity 
for  banks  or  (b)  $20  million.  If  a 
member's  preliminary  margin 
calculation  is  in  excess  of  its  overnight 
exposure  cap,  the  member  will  be 
subject  to  fines.  The  loss  allocation 
method  applied  to  trades  of  an  insolvent 
member  will  be  dependent  upon 
whether  the  insolvent  member  has 
exceeded  its  overnight  exposure  cap. 

When  the  failed  member  is  not  an 
interdealer  broker,  EMCC  will  classify 
trades  as  brokered  or  direct.^'  If  there 
was  an  overnight  exposure  cap 
violation.  EMCC  will  further  classify 
such  trades  as  trades  received  by  EMCC 
before  the  violation  ("old  trades")  or 
trades  received  by  EMCC  after  the 
violation  ("new  trades").  Any  collateral 


of  the  defaulting  member  will  be 
divided  between  direct  trades  and 
brokered  trades  in  proportion  to  the 
amount  of  losses  attributable  to  old 
trades  in  each  category.  If  there  is 
insufficient  collateral  to  cover  all  of  the 
losses  attributable  to  old  trades:  (a) 
Losses  attributable  to  brokered 
transactions  that  are  old  trades  will  be 
allocated  pro  rata  among  all  members 
based  upon  each  member's  average  final 
daily  margin  amount  for  the  prior  30 
calendar  days  ^^  and  (b)  losses 
attributable  to  direct  transactions  that 
are  old  trades  will  be  allocated  among 
all  the  original  counterparties  in 
proportion  to  the  amount  of  losses 
created  by  each  member's  transactions. 
After  the  losses  frum  old  trades  have 
been  satisfied,  EMCC  will  determine  if 
any  clearing  fund  collateral  of  the 
defaulting  member  remains.  EMCC  will 
net  new  trades  to  obtain  a  net  loss  per 
issue  of  securities.  Any  remaining 
clearing  fund  of  the  defaulting  member 
will  be  applied  to  the  smallest  loss,  then 
the  next  remaining  smallest  loss  until 
there  is  no  remaining  clearing  fund  of 
the  defaulting  member.^^  EMCC  then 
will  segregate  the  smallest  remaining 
losses  up  to  an  amount  that  equals  the 
amount  of  the  defaulting  member's 
overnight  exposure  cap  ("under  the  cap 
losses").'*  The  under  the  cap  losses  will 
be  allocated  as  follows:  (a)  losses 
attributable  to  direct  transactions  will  be 
allocated  back  to  the  original 
counterparties  in  an  amount  equal  to  the 
losses  attributable  to  the  member's 
trades  and  (b)  losses  attributable  to 
brokered  transactions  will  be  allocated 
pro  rata  aonong  all  EMCC  members 
based  upon  each  member's  final  daily 
margin  amount  calculated  with  respect 
to  the  prior  thirty  cjdendar  days.  Any 
remaining  losses  attributable  to  new 
trades  will  be  allocated  as  follows:  (a) 
Losses  attributable  to  direct  transactions 
will  be  allocated  back  to  the  original 
counterparties  in  an  amount  equal  to  the 
losses  attributable  to  the  member's 
trades  and  (b)  losses  attributable  to 
brokered  transactions  will  be  allocated 
first  to  the  interdealer  broker  member 


"  If  the  failed  member's  counterparty  was  an 
interdealer  broker,  but  the  interdealer  broker's 
counterparty  on  the  other  side  was  not  an  EMCX 
member.  EMCC  will  consider  the  trade  to  be  a 
direct  trade  between  the  insolvent  and  the 
interdealer  broker.  In  other  words,  "brokered 
trades  "  are  trades  where  the  interdealer  broker  is  an 
EMCC  member  and  EMCC  members  are  on  both 
sides. 


''  A  member  that  is  assessed  pursuant  to  this 
provision  may  limit  its  assessment  to  its  current 
margin  requirement  if  it  chooses  to  terminate  its 
membership. 

"  For  example,  afier  netting  new  trades  in  each 
issue  of  securities,  EMCC  may  determine  that  there 
are  losses  of  S2  million,  S4  million,  S3  million,  and 
SIO  million  in  four  issues  and  EMCC  has  collateral 
of  the  defaulting  member  of  S8  million.  EMCC  will 
satisfy  the  S2  million  loss  Rrst,  then  the  S3  million 
loss,  then  a  portion  of  the  S4  million  loss. 

^  For  example,  if  after  netting  there  are  losses  of 
S5  million,  S7  million,  and  S3  million  in  four  issues 
and  the  defaulting  member  had  an  overnight 
exposure  cap  of  SIO  million.  EMCC  will  segregate 
out  the  S3  million  loss,  the  S5  million  loss,  and  S2 
million  of  the  S7  million  loss. 


that  was  a  contraparty  to  such  trade  to 
the  extent  of  the  loss  attributable  to  such 
trade  up  to  a  maximum  allocation  of  $3 
million  per  interdealer  broker  and  then 
pro  rata  among  members  that  were 
contraparties  to  interdealer  brokers  that 
reach  their  maximum  allocation  and 
that  were  on  the  opposite  side  of  the 
market  in  the  same  issue  of  securities 
creating  a  loss  with  the  same  settlement 
date  and  at  approximately  the  same 
price. 

Different  loss  allocation  rules  will 
apply  when  the  defaulting  member  is  a 
broker.  In  such  cases,  any  collateral  of 
the  defaulting  member  will  be  applied 
first  to  losses  resulting  from  old  trades. 
If  there  are  remaining  losses  from  old 
trades,  such  losses  will  be  allocated 
among  all  the  original  contraparties  in 
proportion  to  the  amoiuit  of  loss  created 
by  each  member's  transactions.  EMCC 
then  will  net  new  trades  to  obtain  a  net 
loss  per  issue  of  securities.  Any 
remaining  clearing  fund  of  the 
defaulting  member  will  be  applied  to 
the  smallest  loss,  then  the  next 
remaining  smallest  loss  until  there  is  no 
remaining  clearing  fund.  Any  remaining 
loss  after  application  of  clearing  fund 
will  be  allocated  back  to  the 
contraparties  to  the  transactions  giving 
rise  to  such  loss  to  the  extent  of  the  loss 
attributable  to  such  transactions. 

d.  Use  of  Clearing  Fund.  EMCC's  rules 
will  provide  that  the  use  of  clearing 
fund  deposits  is  limited  to  satisfaction 
of  losses  or  liabilities  of  EMCC  arising 
from  the  failure  of  a  member  to  satisfy 
an  obligation  to  EMCC  or  as  an  incident 
to  the  clearance  and  settlement  by 
EMCC  and  to  provide  EMCC  with  a 
source  of  collateral  to  meet  its 
temporary  financing  needs.  If  EMCC 
pledges  any  part  of  the  clearing  fund 
deposits  for  more  than  60  days  as  a 
source  of  temporary  financing,  EMCC 
will  by  the  74th  day  consider  such 
amount  to  be  a  loss  and  will  allocate 
such  loss  in  accordance  with  the  loss 
allocation  rules.  Comment  is  requested 
whether  EMCC's  proposed  uses  of  its 
clearing  fund  are  consistent  with  the 
requirement  that  temporary  applications 
of  the  clearing  fund  should  be  used  only 
in  limited  amounts  to  meet  unexpected 
and  unusual  requirements  for  funds  and 
that  the  regular  or  substantial  use  of  a 
clearing  fund  for  operational  purposes 
would  be  inappropriate. 

2.  Standard  of  Care 

The  Division  stated  in  the  Standards 
Release  that  the  rules  of  a  clearing 
agency  should  provide  that  it  is  liable  to 
a  participant  for  failure  to  deliver  the 
participant's  securities  resulting  from  (i) 
the  negligence  or  misconduct  of  the 
clearing  agency,  the  clearing  agency's 
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subcustodian  or  agent,  or  any  of  their 
respective  employees,  (ii)  the  placement 
of  fiilly-paid  participant  securities  of  a 
lien  or  charge  of  any  kind  in  favor  of  the 
clearing  agency,  the  clearing  agency's 
subcustodian  or  agent,  or  any  person 
claiming  through  any  one  or  more  of 
them,  (iii)  larceny,  (iv)  mysterious 
disappearance,  or  (v)  any  other  cause  for 
which  the  clearing  agency  has  assumed 
responsibility.  Since  the  date  of  the 
Standards  Release,  the  Commission  has 
further  clarified  its  position  on  clearing 
agency  liability,  stating  that  clearing 
agencies  should  perform  their  functions 
under  a  high  standard  of  care  and  at  a 
minimum  custody  services  should  be 
performed  under  an  ordinary  negligence 
standard. 3^  The  Commission  also  has 
stated  that  custody  functions  include  all 
functions  related  to  transaction 
processing  and  the  safekeeping  of 
customer  funds  and  securities. '^ 

As  proposed,  EMCC's  member's 
agreement,  executed  between  EMCC  and 
each  member,  will  provide  that  EMCC  is 
not  subject  to  any  liability  under  the 
agreement,  including  any  liability  with 
respect  to  EMCC's  failure  to  provide  any 
services  under  the  agreement  or  EMCC's 
rules,  except  for  losses  resulting  from 
EMCC's  gross  negligence,  criminal  act, 
or  willful  misconduct  in  connection 
with  its  duties.  The  agreement  further 
will  provide  that  EMCC  will  not  be 
liable  for  any  consequential  or  special 
damages  which  may  result  from  EMCC's 
failure  to  perform  its  obligations  under 
the  agreement. 

EMCC's  rules  will  provide  that  EMCC 
will  have  no  responsibility  for  errors 
which  may  occur  in  any  transmission  of 
data  to  EMCC  except  in  the  case  of 
EMCC's  gross  negligence.  EMCC's  rules 
also  will  provide  that  EMCC  will  have 
no  liability  for  errors  made  by  it  in  the 
conversion  of  data  from  a  yield  basis  to 
a  price  basis  or  vice  versa  or  from  the 
comparison  of  such  converted  data  if 
EMCC  has  acted  in  good  faith  and  takes 
prompt  action  to  correct  any  error. 

The  Commission  preliminarily 
believes  that  EMCC's  proposed  standard 
of  care  is  inconsistent  with  the 
Exchange  Act  and  prior  Commission 
positions.  Because  EMCC's  actions  bear 
directly  upon  the  safeguarding  of 
securities  and  funds,  the  Commission 
believes  that  EMCC's  activities 


constitute  custodial  functions  for  which 
a  negligence  standard  is  appropriate. 
Furthermore,  the  Commission  has  never 
approved  a  gross  negligence  standard  as 
a  blanket  standard  of  liability  for  a  fully 
functioning  clearing  agency. '^  The 
Commission  invites  comment  upon  the 
appropriateness  of  EMCC's  proposed 
standard  of  liability. 

3.  Processsing  Capacity 

ISCC  has  agreed  pursuant  to  a  service 
agreement  to  perform  services  for  EMCC 
with  respect  to  EMCC's  clearing  agency 
activities.  ISCC  will  fiunish  the  services 
necessary  to  conduct  EMCC's  operations 
for  a  fee  designed  to  cover  ISCC's  costs. 
ISCC  will  provide  EMCC  with  technical 
services  in  the  following  areas:  data 
processing,  operations,  planning  and 
development,  communications,  and 
research  and  development.  Currently, 
ISCC  has  seven  employees.  Such 
employees'  duties  are  generally  limited 
to  operational  fiuictions.  ISCC  currently 
provides  limited  clearing  agency 
services.  Many  of  ISCC's  functions  are 
performed  by  NSCC  or  by  the 
International  Depository  &  Clearing, 
L.L.C.  ("IDC"),  nxi;  is  a  company 
equally  owned  by  NSCC  and  The 
Depository  Trust  Company,  both 
registered  clearing  agencies.  However, 
IDC  is  not  regulated  in  any  maimer.  The 
Commission  invites  comments  as  to 
whether  ISCC  has  sufficient  capacity  to 
act  as  the  facilities  manager  and  operate 
another  clearing  agency. 

ISCC  may  use  outside  parties  to  fulfill 
its  commitments  to  EMOC.  Specifically. 
NSCC  through  ISCC  will  provide  EMCC 
with  management  and  administrative 
services  in  the  following  areas: 
financial,  personnel,  corporate 
communications,  marketing,  regulatory 
or  compliance,  and  legal.  The  Securities 
Industry  Automation  Corporation 
("SIAC"),  through  ISCC  and  NSCC,  also 
will  provide  EMCC  with  managerial, 
clerical,  and  data  processing  services,  in 
addition,  ISCC  will  rely  on  employees  of 
IDC  for  product  development,  marketing 
and  sales,  planning,  participant 
services,  and  executive  (i.e.,  decison 
making)  functions.  The  Commission 
asks  for  comment  as  to  whether  these 
service  arrangements  are  appropriate. 


'^  Securities  Exchange  Act  Release  Nos.  261 54 
(October  3.  1988).  53  FR  39556  (registration  order 
of  the  Intermarket  Clearing  Corporation  ("ICC")); 
26450  (lanuary  12.  1989).  54  FR  2010  (registration 
order  of  the  Oelta  Government  Options  Corp. 
I'DGOC  "));  26812  (May  12.  1989).  54  FR  21691 
(registration  order  of  ISCC);  and  27611  (January  12. 
1990),  55  FR  1890  (second  registration  order  of 
DGOC). 

^See,  e.g.,  ICC  registration  order,  supra  note  35. 


"  while  the  Commission  approved  the  temporary 
registration  of  the  Government  Securities  Clearing 
Corporation  ("GSCC")  under  a  gross  negligence 
standard,  such  clearing  agency's  functions  at  the 
time  were  limited  to  comparison  of  data.  In 
addition,  the  Commission  urged  GSCC  to  adopt  a 
negligence  standard  for  all  functions  affecting 
member  settlements,  including  comparison  of  data. 
Securities  Exchange  Act  Release  No.  25740  (May 
24,  1988),  S3  FR  19839.  GSCC  continues  to  operate 
under  its  temporary  registration.  Securities 
Exchange  Act  Release  No.  38698  (May  30. 1997).  62 
FR  30911. 


and  particularly  whether  it  is 
appropriate  that  an  unregulated  entity 
such  as  IDC  perform  the  above  functions 
for  a  clearing  agency. 

In  addition,  as  discussed  above, 
EMCC  has  no  independent  capacity  to 
match  trades.  Instead,  it  relies  on 
Match-EM  and  TRAX  for  such  services, 
neither  of  which  is  regulated  in  the  U.S. 
EMCC  has  represented  that  it  has  no 
contractual  agreement  with  either  GE 
(the  operator  of  Match-EM)  or  ISMA 
Ltd.  (the  operator  of  TTtAX)  that  would 
permit  it  to  review  their  o{)erational 
capabilities.  Because  the  failure  of 
Match-EM  or  TRAX  could  result  in 
EMCC  being  unable  to  fulfill  its 
clearance  and  settlement  functions  with 
respect  to  those  trades  which  either 
Match-EM  or  TRAX  should  have 
matched  and  reported  to  EMCC.  the 
Commission  requests  comment  on 
whether  the  current  arrangement  is 
consistent  with  EMCC's  obligations  to 
ensure  that  it  has  sufficient  operational 
capability.  Specifically,  the  Commission 
believes  that  at  a  minimum.  EMCC 
should  obtain  sufficient  information  to 
be  able  to  make  a  determination  that 
Match-EM  and  TRAX  are  operating  in  a 
manner  that  ensures  that  they  will  be 
able  to  accurately  match  and  to  report 
trades  on  a  timely  basis  to  EMCC. 
Furthermore,  the  Commission  believes 
that  it  should  have  access  to  the 
materials  that  EMCC  has  relied  on  to 
make  this  determination.  Comment  is 
requested  as  to  whether  other 
conditions  should  be  applied. 

4.  Audit  Committee  and  Internal  Audit 
Department 

The  Standards  Release  stated  that 
clearing  agencies  should  have  an  audit 
committee  composed  of 
nonmanagement  directors.  A 
nonmanagement  director  is  a  director 
who  is  not  associated  with  the  clearing 
agency  other  than  in  a  user  capacity  or 
with  any  entity  which  furnishes 
securities  processing  services  to  the 
clearing  agency  The  audit  committee 
should  have  responsibility  for  reviewing 
the  work  performed  by  the  clearing 
agency's  independent  public 
accoimtant. 

EMCC's  bylaws  will  provide  that  the 
board  of  directors  may  appoint  an  audit 
committee  consisting  of  three  or  more 
directors  other  than  officers  of  EMCC. 
The  audit  committee  will  have 
responsibility  for  reviewing  with  the 
independent  certified  public 
accountants  the  scope  of  their  auditing 
procedures  and  the  financial  statements 
of  EMCC  to  be  certified  by  the 
accountants.  The  Commission  notes  that 
EMCC's  bylaws  do  not  prohibit  the 
directors  that  are  representatives  of 
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NSCC,  ISMA,  and  EMTA  from  serving 
on  the  audit  committee.  Comment  is 
requested  as  to  whether  the  relationship 
and  the  services  provided  by  NSCC, 
ISMA.  and  EMTA  are  such  that  the 
individuals  representing  these  entities 
on  EMCC's  board  should  not  serve  on 
the  audit  committee. 

The  Standards  Release  stated  that  a 
clearing  agency  should  have  an  internal 
audit  department  which  is  adequately 
staffed  with  qualified  personnel.  NSCC's 
internal  audit  department  will  perform 
EMCC's  internal  auditing  functions. 

5.  Securities,  Funds,  and  Data  Controls 

The  Standards  Release  provides  that  a 
clearing  agency  should  have  ofT-site 
storage  of  up-to-date  files,  written 
procedures  detailing  steps  involved  in 
handling  funds  and  securities,  and 
emergency  mechanisms  for  establishing 
and  maintaining  communications  with 
participants  and  other  entities.  In 
addition,  clearing  agencies  should  have 
adequate  insurance. 

EMCC  has  represented  that  through 
its  facilities  manager,  SIAC,  it  has  access 
to  two  computer  sites  in  different 
locations,  both  of  which  are  capable  of 
being  operated  independently  and  are 
capable  of  handling  total  participant 
activity.  Data  received  will  be 
automatically  written  to  both  sites. 
EMCC  has  provided  a  detailed  written 
statement  of  security  measures  that  will 
be  used  to  prevent  unauthorized  access 
to  EMCC's  processing  facilities.  EMCC 
maintains  blanket  bond  insurance  and 
all  risk  insurance. 

D.  Fair  Representation 

Section  17A(b)(3)(C)  of  the  Exchange 
Act  requires  that  the  rules  of  a  clearing 
agency  provide  for  fair  representation  of 
the  clearing  agency's  shareholders  or 
members  and  participants  in  the 
selection  of  the  clearing  agency's 
directors  and  administration  of  the 
clearing  agency's  affairs.  This  section 
contemplates  that  users  of  a  clearing 
agency  have  a  significant  voice  in  the 
direction  of  the  affairs  of  the  clearing 
agency. 

1.  Governance  Procedures 

EMCC's  board  will  have  a  total  of  21 
directors,  divided  into  four  classes.  The 
first  three  classes  will  consist  of  five 
directors  each  ("participant  directors"). 
The  fourth  class  will  have  six  directors, 
consisting  of  one  director  selected  by 
EMTA,  one  director  selected  by  ISMA, 
two  directors  selected  by  NSCC,  and 
two  directors  selected  by  the  EMCC 
board.  The  term  of  office  of  the 
participant  directors  will  be  three  years, 
with  the  term  of  one  class  of  directors 


expiring  each  year.^*  Participant 
directors  may  not  serve  for  more  than 
six  consecutive  years.  The  term  of  the 
foiulh  class  will  be  one  year. 

Members  may  nominate  individuals 
to  serve  as  participant  directors  by  filing 
with  EMCC's  Secretary  at  least  thirty 
days  prior  to  the  date  of  the  annual 
meeting  a  petition  signed  by  the  lesser 
of  five  percent  of  the  participants  or  ten 
participants.'^  A  nominating  committee 
selected  by  the  board  will  also  select 
individuals  to  serve  as  participant 
directors.  If  any  member  files  a  petition 
for  participant  director,  EMCC's 
Secretary  will  mail  ballots  to  all 
members.  Members  will  then  be 
provided  the  opportunity  to  vote  for 
participant  directors.*" 

2.  Provision  of  Informaticn  to 
Participants 

The  Standards  Release  stated  that 
participants  should  have  sufficient 
information  concerning  a  clearing 
agency's  affairs  to  participate 
meaningfully  in  its  administration. 
Clearing  agencies  should  furnish 
participants  with  audited  annual 
financial  statements,  an  annual  report 
on  internal  accounting  control  prepared 
by  an  independent  public  accountant, 
and  notices  of  any  proposed  rule 
changes. 

The  Standards  Release  stated  that  the 
annual  financial  statements  should  be 
provided  within  60  days  following  the 
close  of  the  clearing  agency's  fiscal  year 
prepared  in  accordance  with  generally 
accepted  accounting  principles.  EMCC's 
rules  will  provide  that  EMCC  will 
undertake  to  provide  to  all  memtjers 
audited  financial  statements  and  a 
rep)ort  prepared  by  independent  public 
accountants  within  60  days  following 
the  close  of  its  fiscal  year.  EMCC  also 
will  undertake  to  provide  unaudited 
financial  statements  to  its  members 
within  30  days  following  the  close  of 
each  of  EMCC's  fiscal  quarters. 

The  Standards  Release  staled  that  the 
report  on  internal  accounting  control 
should  be  based  on  a  study  and  an 
evaluation  which  was  made  for  the 
purpose  of  reporting  on  the  clearing 
agency's  overall  system  of  internal 


"The  term  of  the  initial  directors  in  class  one 
will  expire  in  1998,  the  term  of  the  initial  directors 
in  class  two  will  expire  in  1999,  and  the  term  of 
the  initial  directors  in  class  three  will  expire  in 
2000. 

"Only  one  director  may  be  selected  which  is  an 
officer  of  any  single  participant  or  its  affiliate. 

*o  Members  will  have  three  votes  for  each  $1.00 
of  average  clearing  fund  deposits  during  the  twelve 
month  period  ending  on  the  last  day  of  the  second 
month  prior  to  the  date  of  determination  and  two 
votes  for  each  SI  .00  of  the  average  monthly  fee 
payable  or  paid  by  the  member  to  EMCC  during  the 
same  twelve  month  period. 


accounting  control.  The  report  should 
disclose  any  material  weaknesses 
discovered  and  any  corrective  action 
taken  or  proposed  to  be  taken.  The 
report  should  be  furnished  to  all 
participants  promptly  after  it  becomes 
available  and  no  later  than  60  days  after 
the  period  covered  by  the  report.  EMCC 
indicated  in  its  Form  CA-1  that  it 
intends  to  prepare  an  annual  internal 
accounting  control  report.  However, 
EMCC  does  not  provide  that  such  report 
will  be  given  to  its  participants. 
As  discussed  in  the  Standards 
Release,  the  notice  of  proposed  rule 
changes  should  be  provided  to 
participants  prior  to  or  as  soon  as 
possible  after  filing  with  the 
Commission  and  should  provide  a 
description  of  the  rule  change,  its 
purpose,  and  its  effect.  EMCC's  rules 
will  provide  that  it  will  immediately 
notify  all  members  and  registered 
clearing  agencies  of  all  proposals  it  has 
made  to  change,  revise,  add,  or  repeal 
any  rule,  including  a  brief  description  of 
the  proposal,  its  purpose,  and  its  effect. 

E.  Participant  Standards 

Section  17A(b)(3){B)  of  the  Exchange 
Act  enumerates  certain  categories  of 
persons  that  a  clearing  agency's  rules 
must  authorize  as  potentially  eligible  for 
access  to  clearing  agency  membership 
and  services.*'  In  addition,  a  clearing 
agency  may  accept  specific  categories  of 
persons  other  than  those  enumerated, 
but  a  clearing  agency  should  be 
cognizant  of  the  impact  that 
participation  may  have  on  the  safety  of 
the  clearing  agency  and  should  provide 
safeguards  to  protect  against  that  risk. 
Section  17A(b)(4)(B)  of  the  Exchange 
Act  contemplates  that  a  registered 
clearing  agency  have  financial 
responsibility,  operational  capability, 
experience,  and  competency  standards 
that  are  used  to  accept,  deny,  or 
condition  participation  of  any 
participants  or  any  category  of 
participants  enumerated  in  Section 
17A(b)(3)(B),  but  that  these  criteria  may 
not  be  used  to  unfairly  discriminate 
among  participants.  In  addition,  the 
Exchange  Act  recognizes  that  a  clearing 
agency  may  discriminate  among  persons 
in  the  admission  to  or  the  use  of  the 
clearing  agency  if  such  discrimination  is 
based  on  standards  of  financial 
responsibility,  operational  capability, 
experience,  and  competence. 

1.  Members 

EMCC  will  provide  services  to  those 
organizations,  entities,  or  persons  that 


*''  The  classes  are  registered  brokers  or  dealers, 
registered  clearing  agencies,  registered  investment 
companies,  banks,  and  insurance  companies. 
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qualify  as  members  under  EMCC's  rules, 
that  apply  to  EMCC  to  act  for  them, 
whose  applications  are  approved  by 
EMCC,  and  that  have  contributed  to 
EMCC's  clearing  fund.  A  partnership, 
corporation,  limited  liability  company, 
or  other  organization,  entity,  or 
individual  will  be  qualified  to  l}ecome 
a  member  of  EMCC  if  it  satisfies  at  least 
one  of  the  following  qualifications:  (a)  it 
is  a  broker  or  dealer  registered  under  the 
Exchange  Act;  (b)  it  is  a  broker  or  dealer 
registered  or  regulated  under  the  laws  of 
the  jurisdiction  other  than  the  U.S.  in 
which  it  is  organized  or  established;  (c) 
it  is  a  bank  or  trust  company,  including 
a  trust  company  having  limited  power, 
which  is  a  member  of  the  Federal 
Reserve  System  or  is  supervised  and 
examined  by  state  or  federal  authorities 
in  the  U.S.  having  supervision  and 
examined  by  the  banking  regulator  in 
the  jurisdiction  other  than  the  U.S.  in 
which  it  is  organized  or  established;  or 
(e)  if  it  does  not  qualify  under  (a) 
through  (d)  but  is  the  successor  or 
assigns  of  any  member  and  has 
demonstrated  to  the  board  of  directors 
that  its  business  and  capabilities  are 
such  that  it  could  use  EMCC's  services 
without  undue  risk,  then  such  successor 
or  assigns  may  become  a  member  for  the 
limited  purpose  of  winding  up  its 
business  with  EMCC  in  an  orderly 
manner.  Initially,  only  broker-dealers 
that  are  organized  under  the  laws  of  the 
U.K.  will  be  eligible  for  admission 
under  (b)  above.  Comment  is  requested 
as  to  the  advisability  of  admission  of 
non-U.S.  participants  and  whether  the 
proposed  admission  standards  provide 
sufficient  protection  to  EMCC  and  the 
national  clearance  and  settlement 
system. 

After  the  issuance  of  shares  to  persons 
which  have  contributed  to  the 
development  fund  for  the  organization 
and  initial  operation  of  EMCC,*^  all 
applicants  that  EMCC  accepts  for 
membership  will  be  required  to  be 
either  a  shareholder  of  EMCC  or  an 
affiliate  or  subsidiary  of  a  shareholder  of 
EMCC.  EMCC  may  deny  an  application 
to  become  a  member  or  to  use  one  or 
more  services  of  EMCC  upon  a 
determination  by  EMCC  that  EMCC  does 
not  have  adequate  personnel,  space, 
data  processing  capacity,  or  other 
operational  capability  at  such  time  to 
perform  its  services  for  the  applicant  or 
member  without  impairing  the  ability  of 
EMCC  to  provide  services  for  its  existing 
members,  to  assure  the  prompt, 
accurate,  and  orderly  processing  and 
settlement  of  securities  transactions,  or 
to  otherwise  carry  out  its  functions. 
However  any  such  applications  which 


are  denied  will  be  approved  as  promptly 
as  the  capabilities  of  EMCC  permit. 

2.  Financial  Reports 

All  applicants  for  admission  to  EMCC 
will  need  to  provide  a  copy  of  the 
applicant's  financial  statements  for  the 
two  fiscal  years  ending  immediately 
preceding  the  year  in  which  application 
is  made,  certified  without  qualification 
by  the  applicant's  independent  certified 
public  accountants.  To  the  extent  that 
such  audited  financial  statements  are 
not  prepared  in  accordance  with  U.S. 
generally  accepted  accounting 
principles  ("GAAP"),  the  applicant  will 
be  required  to  provide  EMCC  with  a 
discussion  of  the  material  variations  of 
such  accounting  principles  from  U.S. 
GAAP. 

A  U.S.  broker-dealer  applicant  will 
need  to  provide  copies  of  the  its  Form 
X-17A-5  FOCUS  Reports  ("FOCUS 
Reports")  or  Form  G-405  Reports  on 
Finances  and  Operations  ("FOGS 
Reports")  for  the  last  24  months  if  a 
monthly  filer  or  the  last  eight  quarters 
if  a  quarterly  filer  submitted  to  its 
designated  examining  authority  and  any 
supplemental  reports  required  to  be 
filed  with  the  Commission  pursuant  to 
Exchange  Act  Rule  17a-ll  *3  or  17 
C.F.R.  Section  405.3.  A  bank  applicant 
will  need  to  provide  all  quarterly 
financial  statements  covered  by  the  last 
audited  financial  statement  plus  all 
subsequent  quarterly  financial 
statements.  A  U.S.  bank  applicant  also 
will  need  to  provide  copies  of  its  three 
most  recent  Consolidated  Reports  of 
Condition  and  Income  ("Call  Reports") 
submitted  to  its  appropriate  regulatory 
agency  and,  to  the  extent  not  contained 
within  such  Call  Reports  or  to  the  extent 
that  the  applicant  does  not  have  Call 
Reports,  ijiformation  containing  each  of 
the  applicant's  capital  levels  and  ratios, 
as  such  levels  and  ratios  are  required  to 
be  provided  to  its  appropriate  regulatory 
agency.  A  non-U.S.  bank  applicant  also 
will  need  to  provide  all  material 
regulatory  filings  made  with  its  primary 
regulator  in  its  home  coimtry  over  the 
prior  two  years.  If  the  applicant  is  a  U.K. 
broker-dealer  subject  to  regulation  by 
the  Securities  Futiues  Association 
("SFA"),  it  will  need  to  provide  EMCC 
with  its  SFA  monthly  reports  and 
returns  for  the  prior  twenty-four  months 
and  if  necessary  and  feasible,  financial 
statements  prepared  in  accordance  with 
U.S.  GAAP. 

If  required  by  EMCC,  an  applicant 
will  need  to  provide  a  certificate  of  the 
chief  executive  or  chief  financial  officer 
of  the  applicant  that  no  material  adverse 
changes  have  occiured  in  the  financial 


condition  of  the  applicant  since  the  date 
of  the  most  recent  financial  statements, 
FOCUS  Report,  FOGS  Report,  Call 
Report,  or  comparable  reports  to 
regulatory  authorities,  as  applicable, 
filed  with  EMCC;  that  the  applicant  has 
not  guaranteed  the  obligations  of  any 
other  person;  and  that  the  applicant  is 
not  subject  to  any  other  contingent 
liabilities,  except  as  set  forth  in  such 
financial  statements,  FOCUS  Report, 
FOGS  Report,  Call  Report,  comparable 
reports  to  regulatory  authorities,  or  the 
certificate. 

3.  Admission  Criteria  for  Members 

The  board  or  the  membership  and  risk 
committee  of  the  board  may  approve  an 
application  to  become  a  member  upon 
a  determination  that  such  applicant 
meets  the  applicable  admission  criteria. 
The  applicant  must  have  adequate 
persoiuiel,  physical  facilities,  lx)oks  and 
records,  accounting  systems,  and 
internal  procedures  to  enable  it  to 
satisfactorily  handle  transactions  and 
communicate  with  EMCC,  to  fulfill 
anticipated  commitments  to  and  meet 
the  operational  requirements  of  EMCC 
with  necessary  promptness  and 
accuracy,  and  to  conform  to  any 
condition  and  requirement  that  EMCC 
reasonably  deems  necessary  for  its 
protection  or  that  of  its  members. 

The  applicant  must  have  an 
established  business  history  of  a 
minimum  of  three  years  or  personnel 
with  sufficient  op>erational  background 
and  experience  to  ensure,  in  the 
judgment  of  the  board,  the  ability  of  the 
firm  to  conduct  its  business.  The 
applicant  must  agree  to  make  and  have 
sufficient  financial  ability  to  make  all 
anticipated  payments  required  to  be 
made  to  EMCC.  The  applicant  must  be 
in  compliance  with  the  capital 
requirements  imposed  by  its  designated 
examining  authority  or  appropriate 
regulatory  agency,  any  other  self- 
regulatory  organizations,  and  any  other 
regulatory  authority  or  self-regulatory 
authority  to  which  it  is  subject  by 
statute,  regulation,  or  agreement.  The 
applicant  carmot  be  subject  to  an  order 
of  statutory  disqualification  as  defined 
in  Section  3(a)(39)  of  the  Exchange 
Act  ♦*  or  an  order  of  similar  effect  issued 
by  a  federal  or  state  banking  authority 
in  the  U.S.  or  any  non-U.S.  regulator. 

EMCC  must  have  received  no 
substantial  information  that  would 
reasonably  and  adversely  reflect  on  the 
applicant  or  any  associated  person  to 
such  an  extent  that  the  applicant  should 
be  denied  membership  in  EMCC. 
However,  no  application  will  be  denied 
on  such  basis  unless  the  tx>ard  has 


*^  See  supra  note  5. 


"  17  CFR  240.178-11. 


♦"15U.S.C  78c(a)(39). 
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reasonable  grounds  to  believe  that  the 
applicant  or  any  associated  person 
meets  a  disqualification  criteria 
specified  in  EMCC's  rules.-** 

In  addition,  if  the  applicant  is  a  bank, 
it  must  have  net  worth  as  of  the  end  of 
the  quarter  prior  to  the  effective  date  of 
its  membership  determined  in 
accordance  with  U.S.  GAAP  of  at  least 
$500  million.  However,  an  applicant 
bank  may  be  accepted  if  it  has  a  net 
worth  of  at  least  $200  million  if  the 
membership  and  risk  committee  of 
EMCC's  board  of  directors  makes  a 
formal  findings  that  will  become  part  of 
EMCC's  books  and  records  to  the  effect 
that  other  credit  factors  of  the  applicant 
compensate  for  the  lower  net  worth. ■♦^ 

If  the  applicant  is  a  U.S.  broker  or 
dealer,  its  aggregate  indebtedness/excess 
net  capital  ratio  must  be  less  than  950% 
or  its  excess  net  capital/aggregate  debit 
items  ratio  must  be  in  excess  of  5.25% 
and  its  excess  net  capital  must  equal  at 
least  $100  million.  However,  a  U.S. 
broker-dealer  applicant  may  have  excess 
net  capital  of  at  least  $50  million  if  the 
membership  and  risk  committee  of 
EMCC's  board  of  directors  makes  a 
formal  findings  that  will  become  part  of 
EMCC's  books  and  records  to  the  effect 
that  other  credit  factors  of  the  applicant 
compensate  for  the  lower  excess  net 
capital.*^ 

If  the  applicant  is  a  U.K.  broker  or 
dealer,  its  financial  resources  must  be  at 
least  120%  of  its  financial  resources 
requirement  and  its  excess  financial 
resources  must  equal  at  least  $100 
million.  However,  the  applicant  may 
have  excess  financial  resources  of  at 
least  $50  million  if  the  membership  and 
risk  committee  of  EMCC's  board  of 
directors  makes  a  formal  finding  that 
will  become  part  of  EMCC's  books  and 
records  to  the  effect  that  other  credit 
factors  of  the  applicant  compensate  for 
the  lower  excess  financial  resources.''^ 


*^  For  example,  disqualification  criteria  will 
include  closer  than  normal  surveillance  by  the 
applicant's  designated  examining  authority  or 
appropriate  regulatory  agency,  violations  of  the 
federal  securities  laws,  convictions  of  any  criminal 
offense  involving  securities  transactions,  or  any 
injunction  against  engaging  in  securities 
transactions. 

**In  making  such  determination,  EMCC  will 
consider  the  applicant's  return  on  average  assets, 
capital  to  total  assets  ratio,  non-performing  assets  to 
total  assets  ratio,  and  liquid  assets  to  total  assets 
ratio.  EMCC  also  will  consider  the  ratings  assigned 
to  the  applicant  by  a  nationally  recognized 
statistical  rating  organization,  any  signiflcant  off 
balance  sheet  items,  and  the  applicant's  risk 
management  controls. 

*'  EMCC  will  consider  any  ratings  assigned  by  a 
nationally  recognized  statistical  rating  organization, 
any  significant  adverse  off-balance  sheet  items,  and 
the  applicant's  signiTicanl  business  lines  as 
compared  to  its  internal  risk  management  controls 
and  short  term  funding  arrangements. 

**  EMCC  will  consider  any  rating  assigned  by  a 
nationally  recognized  statistical  rating  organization. 


If  a  U.S.  broker  applicant  is  applying 
to  become  an  interdealer  broker 
member,  it  must  have  excess  net  capital 
of  at  least  $10  million  and  must  agree 
to  submit  trading  data  to  EMCC  in  such 
instruments  as  requested  by  EMCC. 
EMCC  will  determine  the  interdealer 
broker's  potential  margin  calls,  and  the 
interdealer  broker  must  demonstrate  an 
ability  to  meet  such  margin  calls  and 
loss  allocation  assessments.  The 
interdealer  broker  can  demonstrate  this 
ability  by  agreeing  to  submit  to  EMCC 
only  transactions  with  EMCC  members 
on  both  sides  and  by  demonstrating  a 
low  error  rate.*' 

During  the  first  six  months  of  EMCC's 
operations,  EMCC  will  permit  an 
interdealer  broker  to  become  an  EMCC 
member  which  does  not  meet  the  $10 
million  excess  net  capital  requirement  if 
it  meets  an  alternate  criterion.  Such 
applicant  must  maintain  a  clearing 
relationship  with  an  EMCC  member 
which  is  not  an  interdealer  broker. 
Pursuant  to  the  clearing  relationship, 
the  clearing  firm  must  take  the  place  of 
the  interdealer  broker  on  T-^l  on  all 
trades  which  do  not  have  EMCC 
members  on  both  sides.  The  interdealer 
broker  will  have  a  fixed  clearing  fund 
deposit  in  lieu  of  the  required  margin 
deposit.  However,  EMCC  will  calculate 
each  day  for  such  interdealer  broker  a 
preliminary  and  final  required  fund 
deposit  excluding  any  positions  that 
resulted  from  a  systems  failure  of  a 
contraparty  resulting  in  a  failure  to 
submit  trade  data.  If  the  required  fund 
deposit  exceeds  the  broker's  fixed 
deposit,  EMCC  will  not  guarantee  any 
transactions  to  the  broker  until  its 
required  fund  deposit  is  equal  to  or 
lower  than  its  fixed  deposit.*"  However, 
EMCC  will  guarantee  completion  of  the 
interdealer  broker's  trades  to  the 
original  EMCC  contraparties.*'  In 


any  significant  adverse  off-balance  sheet  items,  and 
the  applicant's  significant  business  lines  as 
compared  to  its  internal  risk  management  coQtrols 
and  short  term  funding  arrangements. 

*^  If  an  interdealer  broker  has  a  margin  payment 
because  one  of  its  contraparties  fails  to  submit  data 
on  a  trade  prior  to  8:00  a.m.  ET  on  T+1 ,  the 
contraparty  must  compensate  the  interdealer  broker 
for  the  cost  of  financing  the  payment  obligation  and 
may  be  subject  to  fine  by  EMCC. 

'"The  interdealer  broker  could  lower  its  required 
fund  deposit  by  depositing  additional  funds  with 
EMCC.  If  it  does  not  deposit  additional  funds,  its 
required  fund  deposit  will  exceed  its  fixed  deposit 
until  at  least  the  end  of  the  next  month  (because 
its  required  fund  deposit  is  based  on  the  highest 
margin  calculation  during  the  current  month  and 
the  prior  month). 

"  Because  EMCC  is  not  guaranteeing  trades  to  the 
broker,  if  a  dealer  contraparty  becomes  insolvent, 
the  broker  is  responsible  for  completing  the  trade 
to  its  contraparty  on  the  other  side.  As  a  result,  the 
nondefaulting  EMCC  dealer  member  does  not 
receive  the  benefit  of  EMCC's  guarantee  of  brokered 
trades.  If  the  broker  is  unable  to  complete  the  trade. 


addition,  if  the  interdealer  broker's 
required  fund  deposit  exceeds  its  fixed 
deposit,  the  interdealer  broker  will  not 
be  subject  to  assessment  for  loss 
allocations  *^  and  the  interdealer  broker 
will  be  charged  a  market  rate  of  interest 
on  the  difference  between  its  required 
fund  deposit  and  its  fixed  deposit. 
EMCC  will  notify  all  dealer  members 
whenever  an  interdealer  broker's 
required  fund  deposit  exceeds  its  fixed 
deposit.  Comment  is  requested  as  to 
whether  this  alternative  standard 
provides  sufficient  protection  to  EMCC. 
Specifically,  EMCC  will  be  guaranteeing 
trades  to  EMCC  members  in  the  event 
that  an  interdealer  broker  becomes 
insolvent  even  though  it  will  not  have 
collected  margin  from  the  broker  to 
cover  the  loss.  Furthermore,  this 
provision  does  not  set  forth  any 
minimum  excess  net  capital 
requirements  for  brokers  to  meet  before 
becoming  EMCC  members.  Comment  is 
requested  as  to  whether  such  provisions 
are  consistent  with  a  clearing  agency's 
obligations  to  have  appropriate 
membership  standards. 

The  foregoing  financial  responsibility 
standards  are  minimum  requirements, 
and  the  board  may  impose  greater 
standards  based  upon  the  level  of  the 
anticipated  positions  and  obligations  of 
an  applicant,  the  anticipated  risk 
associated  with  the  volume  and  types  of 
transactions  an  applicant  proposes  to 
process  through  EMCC,  and  the  overall 
financial  condition  of  an  applicant.  If  an 
applicant  does  not  itself  satisfy  the 
above  minimum  capital  requirements, 
the  board  may  include  for  such 
purposes  the  capital  of  an  affiliate  of  the 
applicant  if  the  affiliate  has  delivered  to 
EMCC  a  guaranty,  satisfactory  in  form 
and  substance  to  the  board,  of  the 
obligations  of  the  applicant  to  EMCC. 

4.  Membership  Agreement 

Each  applicant  to  become  a  member 
of  EMCC  will  be  required  to  sign  a 
membership  agreement  piu-suant  to 
which  the  applicant  agrees  to  abide  by 
the  rules  of  EMCC.  Under  the 
agreement,  the  member's  books  and 
records  must  at  all  times  be  open  to 
inspection  by  EMCC,  and  EMCC  must 
be  furnished  with  all  such  information 
in  respect  of  the  member's  business  and 


EMCC  will  then  guarantee  the  broker's  trade  to  its 
EMCC  member  contraparty.  However,  the  trade  is 
treated  as  a  direct  trade  between  the  broker  and  its 
contraparty.  Thus,  under  the  loss  allocation  rules, 
the  dealer  would  be  allocated  a  greater  portion  of 
its  loss  than  if  the  broker  had  not  exceeded  its  fixed 
deposit  requirement. 

'^  Because  EMCC  is  not  guaranteeing  trades  to  the 
interdealer  broker,  there  would  be  no  loss  from 
direct  trades  entered  into  with  the  broker. 
Therefore,  there  would  be  no  reason  to  assess  the 
broker  for  such  loss. 
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transactions  as  EMCC  may  require. 
However,  upon  ceasing  to  be  a  member, 
EMCC  cannot  inspect  such  member's 
books  and  records  or  require 
information  relating  to  transactions  that 
occurred  after  the  time  when  it  ceased 
to  be  a  member. 

The  member  must  agree  to  submit  to 
the  jurisdiction  of  the  courts  of  the  state 
of  New  York  and  the  U.S.  District  Court 
for  the  Southern  District  of  New  York 
and  to  appoint  a  person  acceptable  to 
EMCC  as  its  agent  to  receive  on  its 
behalf  service  of  process.  Under  the 
agreement,  membership  in  EMCC  and 
use  of  EMCC's  services  is  governed  by 
the  laws  of  the  state  of  New  York.  The 
member  must  agree  that  any  judgment 
obtained  in  an  action  or  proceeding  may 
be  enforced  in  the  courts  of  any 
jiirisdiction  where  the  applicant  or  any 
of  its  property  may  be  found,  and  the 
applicant  must  irrevocably  submit  to  the 
jurisdiction  of  each  such  court  in 
respect  of  any  such  action  or 
proceeding.  "To  the  fullest  extent 
permitted  by  law,  members  must  waive 
all  immunity  whether  on  the  basis  of 
sovereignty  or  otherwise  from 
jurisdiction,  attachment  both  before  and 
after  judgment,  and  execution  to  which 
it  might  otherwise  be  entitled  in  any 
action  or  proceeding  in  any  coimty  or 
jurisdiction  relating  in  any  way  to  the 
agreement  or  to  any  transaction. 

The  membership  agreement  also 
provides  EMCC  with  an  additional 
source  of  information  for  risk  control 
purposes.  Upon  the  request  of  and  at  no 
charge  to  EMCC,  members  must  provide 
research  that  they  provide  to  any  of 
their  customers  relating  to  EMCC 
eligible  instruments  and  events  or 
conditions  which  might  affect  the  price 
of  EMCC  eligible  instruments. 

F.  Capacity  To  Enforce  Rules 

Section  17A(b){3)(A)  of  the  Exchange 
Act  provides  that  a  clearing  agency  must 
be  organized  and  have  the  capacity  to 
enforce  (subject  to  any  rule  or  order  of 
the  Commission  pursuant  to  Section 
17(d)  or  19(g)(2)  of  the  Exchange  Act) 
compliance  by  its  participants  with  the 
rules  of  the  clearing  agency.  In  order  to 
do  so,  a  clearing  agency  must  have 
procedures  for  determining  whether  a 
participant  is  experiencing  financial  or 
operational  difficulties.  Sections 
17A(b)(3)  (G)  and  (H)  require  that  the 
rules  of  a  clearing  agency  provide  that 
its  participants  shall  be  appropriately 
disciplined  for  violations  of  any 
provision  of  those  rules  and  provide  fair 
procedures  for  disciplining  participants, 
denying  participation  in  the  clearing 
agency  to  any  person,  prohibiting  or 
limiting  access  to  the  clearing  agency's 


services,  and  reviewing  sununary 
suspensions. 

1.  Financial  Standards 

EMCC's  Rule  13  will  authorize  EMCC 
to  examine  the  financial  responsibility 
and  operational  capability  of  any 
member  or  applicant  to  become  a 
member  and  to  require  a  member  to 
furnish  EMCC  with  adequate  assurances 
of  its  financial  responsibility  and 
operational  capability.  Pursuant  to  this 
rule,  a  member  may  be  required  to 
provide  additional  assurances  with 
respect  to  financial  responsibility  and 
operational  capability,  including 
additional  reporting  by  a  member  of  its 
financial  or  operational  condition; 
increased  clearing  fund  deposits  by  a 
member,  and  other  assurances  as  may  be 
required  by  EMCC. 

EMCC  also  will  have  general 
continuance  standards  Uiat  require  a 
member  to  promptly  inform  EMCC  in 
the  event  that  it  no  longer  is  in 
compliance  with  any  of  the  relevant 
standards  for  membership  or  any 
materially  adverse  change.  The  board 
may  .-equire  additional  financial 
reporting  if  the  member  no  longer  meets 
the  standards  for  admission  to 
membership,  it  has  violated  any  rule  of 
EMCC,  it  fails  to  satisfy  in  a  timely 
manner  any  obligation  to  EMCC,  Uiere  is 
a  material  change  in  control  or  financial 
condition  of  such  member,  or  the  board 
determines  that  it  is  necessary  or 
advisable  to  protect  EMCC,  its  other 
members,  or  its  creditors  or  investors,  to 
safeguard  securities  and  funds  in  the 
custody  or  control  of  EMCC,  or  to 
promote  the  prompt  and  accurate 
processing,  clearance,  or  settlement  of 
securities  transactions.  The  board  must 
also  make  a  determination  as  to  whether 
the  member  should  be  placed  on 
surveillance  status  consistent  with  its 
rules.*^ 

2.  Ceasing  to  Act 

Section  17A(b)(5)(C)  provides  that  a 
clearing  agency  may  summarily  suspend 
and  close  the  accounts  of  a  participant 
that  has  been  and  is  expelled  or 
suspended  from  any  self-regulatory 
organization;  that  is  in  default  of  any 
delivery  of  funds  or  securities  to  the 
clearing  agency;  or  that  is  in  such 
financial  or  operational  difficulty  that 
the  clearing  agency  determines  and  so 
notifies  the  appropriate  regulatory 
agency  for  such  participant  that  such 
suspension  and  closing  of  accoimts  are 
necessary  for  the  protection  of  the 
clearing  agency,  its  participants, 
creditors,  or  investors. 


Upon  providing  notice  to  the  member, 
EMCC  may  at  any  time  cease  to  act  for 
a  member  if  the  board  of  directors 
determines  that  adequate  cause  exists  to 
do  so.**  EMCC  may  cease  to  act  either 
with  regard  to  a  particular  transaction  or 
with  regard  to  transactions  generally. 
EMCC  will  promptly  notify  all  members 
when  it  ceases  to  act  for  a  member.  A 
member  for  which  EMCC  has  ceased  to 
act  may  request  a  hearing  to  review 
EMCC's  decision. 

If  certain  factors  are  present.  EMCC 
will  treat  a  member  as  insolvent.^' 
EMCC  will  notify  all  members  of  the 
treatment  of  the  member  as  insolvent. 
Upon  a  determination  of  insolvency, 
EMCC  will  immediately  cease  to  act  for 
such  member.  EMCC  will  delete  all 
trades  of  that  member  to  which  EMCC's 
guaranty  has  not  attached  except  trades 
that  the  board  determines  will  promote 
an  orderly  market.  EMCC  will  then  close 
out  the  guaranteed  trades  and  the  trades 
that  the  board  has  accepted.  EMCC  will 
close  out  by  buying  in  or  selling  out 
securities  deliverable  by  or  to  the 
insolvent.  The  close  out  procedure  will 
be  completed  by  EMCC  as  promptly  as 
practicable  after  EMCC  has  given  notice 
of  the  treatment  of  the  member  as 
insolvent. 

3.  Hearing  Procedures 

Section  17A(b)(5)  of  the  Exchange  Act 
provides  that  in  any  proceeding  to 
determine  whether  a  participant  should 
be  denied  participation,  prohibited  or 
limited  with  respect  to  access  to  the 


"  See  supra  note  30. 


**  Such  cause  may  exist  if  one  or  more  of  cortain 
factors  are  found,  including:  the  member  has  buled 
to  perfonn  any  of  its  obligations  or  has  failed  to 
make  any  required  payment  to  EMCC;  the  member 
is  no  longer  in  compliance  with  the  admisiions 
standards  or  continuance  standards,  the  board  has 
reasonable  grounds  to  believe  the  member  has  been 
responsible  for  any  fraudulent  or  dishonest  conduct 
or  breach  of  fiduciary  duty  or  has  made  any 
material  misstatement  to  EMOC  in  connection  with 
its  application  to  be  a  member  or  any  EMCC  sarvica; 
the  board  has  reasonable  grounds  to  believe  the 
member  is  in  financial  or  operation  difficulty,  the 
member  is  in  breach  of  any  requirement  unposad 
by  an  appropriate  regulatory  agency,  self-regulatory 
organization,  or  any  regulatory  body:  the  member  is 
not  paying  its  debts  as  they  become  due  or  is 
otherwise  involved  in  a  bankruptcy  proceeding,  the 
member  is  dissolved  or  ceases  to  carry  on  its 
business:  the  member  contests  the  validity  of  any 
agreement  with  EMCC:  the  member  fails  to  perform 
its  contracts  with  EMCC:  or  the  board  has 
reasonable  grounds  to  believe  that  ceasing  to  act  is 
necessary  either  for  the  protection  of  EMCC  or  for 
any  of  the  other  members  or  to  facilitate  the  orderly 
and  continuous  performance  of  EMCC's  services. 

"Such  circumstances  include:  the  member 
provides  notice  to  EMCC  that  it  is  insolvent:  the 
board  or  any  regulatory  body  determines  that  the 
member  is  insolvent,  a  court  order  is  entered 
adjudging  the  member  to  be  insolvent,  the  member 
files  or  consents  to  the  filing  of  a  petition  seeking 
banlcruptcy  relief;  the  member  makes  a  general 
assignment  to  its  creditors;  the  member  is 
dissolved;  or  a  resolution  is  passed  by  the  member 
that  it  be  wound  up,  liquidated,  or  dissolved. 


37104 


Federal  Register  /  Vol.  62,  No.  132  /  Thursday,  July  10,  1997  /  Notices 


clearing  agency's  services,  or 
disciplined,  the  clearing  agency  must 
notify  the  participant  of  the  specific 
grounds  of  the  denial  of  services  or  the 
changes  brought  against  the  member. 
The  clearing  agency  must  provide  the 
member  with  an  opportunity  to  be  heard 
on  the  grounds  of  the  denial  or  to 
defend  against  any  charges.  The  clearing 
agency  must  keep  a  record  of  the 
proceeding. 

A  member  may  request  a  hearing  by 
filing  with  EMCC  a  written  request 
setting  forth  the  contested  action  of 
EMCC.  Within  seven  business  days  after 
filing  the  request  or  three  business  days 
in  the  case  of  summary  action,  the 
objecting  member  must  provide  EMCC 
with  a  detailed  written  statement  setting 
forth  the  contested  action  and  the  basis 
for  objection.  EMCC  will  notify  the 
member  in  writing  of  the  date  and  place 
of  the  hearing  at  least  five  business  days 
prior  to  the  hearing. 

The  hearing  willbe  before  a  panel 
drawn  from  participant  directors  on  the 
membership  committee  unless  the 
contested  action  was  taken  by  the 
membership  committee.  In  such  a  case, 
the  panel  will  be  drawn  from 
participant  directors  on  the  executive 
committee.  The  Committee  will  select 
the  members  of  the  panel.  The  o"bjecting 
member  will  have  an  opportunity  to  be 
heard  and  may  be  represented  by 
counsel.  The  panel  will  make  a  decision 
within  ten  business  days  after 
conclusion  of  the  hearing.  Although  the 
panel's  decision  is  considered  fmal.  the 
board  may  overturn  any  decision 
adverse  to  the  member. 

G.  Equitable  Allocation  of  Dues,  Fees, 
and  Charges 

Section  17A{b)(3)(D)  of  the  Exchange 
Act  requires  that  the  rules  of  the 
clearing  agency  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
participants.  EMCC's  proposed  fee 
schedule  provides  that  it  will  charge  $5 
for  input,  $7.50  for  late  instructions 
after  9:00  p.m.  on  T.  $25  for  late 
instructions  after  11:00  a.m.  on  T+1,  and 
$7.50  for  net  settlement. ^^ 

H.  Burden  on  Competition  > 

Section  17A(b)(3)(I)  of  the  Exchange 
Act  requires  that  the  rules  of  a  clearing 
agency  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purpose  of  the  Exchange  Act.  As 
discussed  in  Section  III. A.,  EMCC  will 
automaticallv  receive  data  on  all  trades 


of  EMCC  members  that  have  been 
submitted  to  TRAX  or  Match-EM.  EMCC 
members  do  not  have  the  ability  to 
exclude  trades  from  the  EMCC  clearance 
system  unless  they  confirm  trades 
without  using  TRAX's  and  Match-EM's 
automated  confirmation  system. 
Although  EMCC's  rules  do  not  require 
that  EMCC  members  submit  all  of  their 
eligible  trades  to  EMCC,  as  a  practical 
matter  EMCC  members  that  want  to 
obtain  the  benefit  of  Match-EM  or  TRAX 
must  settle  at  EMCC.  The  Commission 
is  concerned  that  this  aspect  of  EMCC's 
operations  could  either  force  EMCC 
members  to  settle  all  their  eligible  trades 
at  EMCC  or  result  in  trades  being 
excluded  from  automated  processing.^^ 
In  addition,  EMCC's  arrangements  with 
the  locked-in  trade  sources  could  result 
in  inhibiting  future  clearing  agencies 
from  beginning  operations.  Comment  is 
requested  as  to  whether  this  aspect  of 
EMCC's  operations  is  consistent  with 
the  Exchange  Act. 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing 
application  by  August  11,  1997.  Such 
written  data,  views,  and  arguments  will 
be  considered  by  the  Commission  in 
deciding  whether  to  grant  Euroclear's 
request  for  exemption  from  registration. 
Persons  desiring  to  make  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington.  DC  20549. 
Reference  should  be  made  to  File  No. 
600-30.  Copies  of  the  application  and 
all  written  comments  will  be  available 
for  inspection  and  copying  at  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  EX: 
2G549. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 
lonathan  G.  Katz, 
Secretary. 
(FR  Doc.  97-17987  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  8010-01-M 


^The  Commission  understands  that  EMCC  may 
adjust  its  fee  schedule  soon  after  being  registered 
(providing  that  the  Commission  grants  EMCC 
registration). 


*'  To  exclude  trades  from  EMCC  settlement, 
EMCC  members  would  be  forced  to  use  manual 
processes  to  confirm  trades.  Members  may  want  to 
exclude  trades  from  EMCC's  system  for  various 
reasons.  For  example,  if  the  trade  would  cause  a 
member  to  exceed  its  overnight  exposure  cap.  it 
may  want  to  process  the  trade  through  other  means. 
In  addition,  brokers  may  have  agreed  to  only  submit 
trades  to  EMCC  with  EMCC  members  on  both  sides.. 
Information  on  such  trades  would  then  be  generally 
unavailable  which  would  reduce  market 
transparency. 

» 17  CFR  20O.3O-3(a)(16). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38811;  File  No.  SR-BSE- 
97-3] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Boston  Stock  Exchange,  Incorporated 
Relating  to  the  Authority  and 
Responsibility  of  Floor  Officials 

July  2.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19l>-4  thereunder,^ 
notice  is  hereby  given  that  on  June  18, 
1997,  the  Boston  Stock  Exchange, 
Incorporated  ("BSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  to  supplement  its 
rule  regarding  the  authority  and 
responsibilities  of  Floor  Officials,  and 
the  appeal  of  Floor  Official  rulings.  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  Exchange,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  (A),  (B),  and  (C) 
below,  of  the  most  significant  aspects  of 
such  statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  more  clearly  define  the 
authority  and  responsibilities  of  Floor 
Officials  set  forth  in  the  Supplementary 
Material  to  Chapter  I,  Section  1  of  the 
Rules  of  the  Board  of  Governors,  as  well 
as  to  provide  a  mechanism  for  members 


•15  U.S.C.  §  78s(b)(l). 
J17CFR240.19b-4. 
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to  appeal  a  ruling  with  which  they  may 
not  agree.  The  current  provisions  are 
limited  to  defining  who  shall  serve  as 
Floor  Officials  and  general  jurisdiction 
of  Floor  Official  authority.  The 
Exchange  seeks  to  explain  in  more 
detail  the  day-to-day  functioning  of  the 
Floor  Official  in  deciding  issues  that 
arise  in  regard  to  transactions  on  the 
floor  or  through  Intermarket  Trading 
System  ("ITS").^  First,  the  Exchange 
proposes  to  add  Supplementary 
Material  .30.  which  states  that  the  Board 
of  Governors  delegates  authority  to 
Floor  Officials.  Proposed 
Supplementary  Material  .30  also 
indicates  that  Floor  Officials  have 
numerous  responsibilities  regarding 
various  rules,  policies,  and 
interpretations  governing  trading  on  the 
Exchange.  In  addition,  the  Exchange 
proposes  to  add  Supplementary 
Material  .40,  which  addresses  the 
exclusion  of  Floor  Officials  from  the 
ruling  process  due  to  conflicts  of 
interest.  Proposed  Supplementary 
Material  .50  and  .60  refer  to  Floor 
Officials'  responsibilities  to  keep 
apprised  of  new  rules  and  policy 
determinations  and  to  consult  with 
other  Floor  Officials  in  making  £air  and 
consistent  rulings.  The  Exchange  also 
proposes  to  add  Supplementary 
Material  .70,  which  provides  members 
with  the  ability  to  appeal  an  unfiBvarable 
decision  by  a  Floor  Official  with  which 
the  member  disagrees,  or  to  bring 
changes  in  circumstances  to  the 
attention  of  the  Floor  Official  involved 
in  the  ruling.  Finally,  Proposed 
Supplementary  Material  .80  deems  the 
failure  to  comply  with  a  Floor  Official 
ruling  to  be  a  violation  of  the  Rules  of 
the  Board  of  Governors.  Although  these 
provisions  apply  today  in  practice,  the 
Exchange  believes  that  their  codification 
as  part  of  the  Exchange  rules  will  clearly 
delineate  member  ri^ts  and 
obligations.  The  Exchange  has  further 
represented  that  the  Rules  are  similar  to 
practices  established  by  the  New  York 
Stock  Exchange  concerning  the 
authority  and  responsibilities  of  its  floor 
officials.* 

The  basis  for  the  proposed  rule 
change  is  Section  6(b)(5)  of  the  Act,*  in 
that  the  proposed  rule  change  is 
designed  to  promote  just  and  equitable 
principles  of  trade;  to  foster  cooperation 


'The  ITS.  a  communications  and  order  routing 
network  linking  eight  national  securities  exchanges 
and  the  electronic  over-the-counter  ("OTC")  market 
operated  by  the  NASD,  is  a  National  Market  System 
plan  approved  by  the  Commission  pursuant  to 
Section  1 1 A  of  the  Act  and  Rule  1 1  Aa3-2 
thereunder. 

«NYSE  Floor  Official  Manual,  pp.  1-3  (June 
1996). 

s  15  U.S.C.  S78f[b)(5). 


and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  tremsactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfeir 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Pmposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EffBctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantiy  affect 
the  protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  June  18,  1997,  the  rule  change 
proposal  has  become  effective  pursuant 
to  Section  19(b)(3)(A)  of  the  Act  ^  and 
Rule  19b-4(e)(6)''  thereundsr.  In 
particular,  the  Commission  believes  the 
proposal  qualifies  as  a 
"noncontroversial  filing"  in  that  the 
proposed  standards  do  not  significantiy 
affect  the  protection  of  investors  or  the 
public  interest  and  do  not  impose  any 
significant  burden  on  competition.  At 
any  time  within  60  days  of  the  filing  of 
the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fiftii  Sti^et,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 


submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  BSE.  All  submissions 
should  refer  to  SR-BSE-97-03  and 
should  be  submitted  by  July  31, 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulatioa.  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-18092  Filed  7-9-97;  8:45  am] 

BILUNQ  OOOE  W1ft-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMM  Na  34-38812;  Hie  No.  SR-NASD- 
97-29] 

Setf-ReguMory  Organizations; 
National  Association  of  Sacurttias 
Dealars,  Inc.;  Ordar  Granting  Approval 
to  Proposad  Rule  Changs  and 
Amandments  No.  1  and  No.  2  Tharato 
Relating  to  Prohibition  on  Mambars 
Racaiving  any  Payment  To  Publish  a 
Quotation,  Make  a  Market  in  an 
Issuer's  Sacurttles  or  Submit  an 
Application  to  Make  a  Market  in  an 
Issuer's  Securitias 

July  3,  1997. 

On  April  18.  1997,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  submitted 
to  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  to  prohibit 
members  from  receiving  any  payment  to 
publish  a  quotation,  make  a  market  in 
an  issuer's  securities  or  submit  an 
application  to  make  a  market  in  an 
issuer's  securities.  On  May  19,  1997  and 
May  21,  1997,  the  NASD  submitted  two 
amendments  ("Amendment  No.  1"  and 


•15  U.S.C.  §78s(b)(3)(a). 
't7  CFR  240.19-4(e)(6). 


•17CFR200.3O-3(a)(12). 
'  15  U.S.C.  §78s(b)(ll. 
^  17  CFK  240  19b-4. 
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"Amendment  No.  2"),  respectively,  to 
the  proposed  rule  change. ^ 

The  proposed  rule  change  and 
Amendments  No.  1  and  No.  2  thereto 
were  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38670  (May  22.  1997).  62  FTl  29382 
(May  30.  1997).  No  comments  were 
received  on  the  proposal.  This  order 
approves  the  proposed  rule  change. 

I.  Introduction 

It  has  been  a  longstanding  policy  and 
position  of  the  NASD  that  a  broker- 
dealer  is  prohibited  from  receiving 
compensation  or  other  payments  from 
an  issuer  for  quoting,  making  a  market 
in  an  issuer's  securities  or  for  covering 
the  member's  out-of-pocket  expenses  for 
making  a  market,  or  for  submitting  an 
application  to  make  a  market  in  an 
issuer's  securities.  As  stated  in  Notice  to 
Members  75-16  (February  20.  1975). 
such  payments  may  be  viewed  as  a 
conflict  of  interest  since  they  may 
influence  the  member's  decision  as  to 
whether  to  quote  or  make  a  market  in 
a  security  and,  thereafter,  the  prices  that 
the  member  would  quote. 

On  October  27,  1994,  the  United 
States  Court  of  Appeals.  Tenth  Circuit, 
reversed,  in  part,  an  SEC  decision  in  the 
matter  of  General  Bond  &  Share  Co. 
("General  Bond").*  The  NASD  had  held 
that  General  Bond  had.  among  other 
things,  violated  Article  lU,  Section  1  of 
the  Association's  Rules  of  Fair  Practice 
(currently  NASD  Rule  2110)  by 
accepting  payments  from  issuers  in 
return  for  listing  itself  as  a  market  maker 
for  the  securities  in  the  National 
Quotation  Bureau.  Inc.  ("NQB")  Pink 
Sheets  ("Pink  Sheets").  The  NASD 
position  was  based  on  NASD  policy  as 
articulated  to  the  members  in  Notice  to 
Members  75-16  (February  20,  1975). 
The  SEC,  in  affirming  the  NASD 
decision,  agreed  with  the  NASD  that 
this  conduct  was  inappropriate  and  in 
violation  of  NASD  rules.* 

The  Tenth  Circuit  decision  held  that 
the  NASD  rules  at  the  time  did  not 


'In  Amendment  No  1.  the  NASD  made  technical 
corrections  to  the  text  of  the  rule,  provided  an 
explanation  for  not  expressly  prohibiting  member- 
to-member  payments  for  making  a  market,  and 
added  an  explanatory  footnote  concerning  the  rule's 
coverage.  Letter  from  .Alden  Adkins.  Vice  President 
and  General  Counsel.  NASD  Regulation,  to  Elaine 
Darrxxh,  .Mtomey.  Division  of  Market  Regulation. 
SEC  (May  16.  1997).  .\mendmenl  No.  2  corrected 
a  minor  omission  in  Amendment  No.  1.  Letter  from 
Alden  Adkins.  Vice  President  and  General  Counsel, 
NASD  Regulation,  to  Elaine  Darroch,  Attorney, 
Division  of  Market  Regulation.  SEC  (May  19.  1997). 

♦  General  Bond  6-  Shore  Co.  v.  Securities  and 
Exchange  Commission.  39  F.  3d  1451  (10th  Cir. 
1994). 

^  In  the  Matter  of  General  Bond  &  Share  Co., 
Securities  Exchange  Act  Release  No.  32291  (May 
11,  1993).  54  SEC  Docket  129. 


prohibit  a  member  firm  from  accepting 
issuer-paid  compensation  for  making  a 
market  in  a  security.^  Although  the 
NASD  had  previously  stated  that  such 
specific  conduct  was  prohibited,  the 
Court  held  that  the  NASD  was  required 
by  statute  to  submit  a  filing  with  the 
SEC  amending  NASD  rules  in  this 
respect.  The  NASD  is  proposing  this 
rule  t6  clarify  the  application  of  NASD 
rules  to  situations  involving  the 
acceptance  of  compensation  for  market 
making  activities. 

n.  Description  of  the  Proposal 

The  NASD  proposes  to  add  Rule  2460 
to  prohibit  receipt  by  a  broker-dealer  of 
"any  payment  or  other  consideration" 
from  a  prohibited  party  for  publishing  a 
quotation,  acting  as  a  market  maker,  or 
submitting  an  application  in  connection 
therewith.  It  is  intended  to  cover  any 
form  of  payment  in  cash,  non-cash 
items,  or  securities.  The  term 
"consideration"  would  include,  for 
example,  granting  or  offering  of 
securities  products  on  terms  more 
favorable  than  those  granted  or  offered 
to  the  public.  This  term  would  include 
the  granting  of  options  in  any  security, 
where  the  options  are  exercisable  at  a 
price  that  is  discounted  from  the 
prevailing  market  price.  The  rule  also 
would  cover  the  purchase  of  securities 
by  a  member  from  a  prohibited  party  at 
a  discount  from  the  prevailing  market. 
Such  payments  are  intended  to  be 
prohibited  because  they  may,  as 
discussed  in  Notice  to  Members  75-16, 
create  a  conflict  of  interest  that  would 
influence  the  member  to  enter  a 
quotation  or  make  a  market  in  a 
security. 

The  proposed  rule  prohibits  payments 
that  are  made  "for  publishing  a 
quotation,  acting  as  a  market  maker  in 
a  security,  or  submitting  an  application 
in  connection  therewith."  This  language 
would  apply  the  prohibitions  of  the  rule 
to  the  entry  of  a  quotation  in  a  security, 
making  a  market  in  a  security,  and  the 
entry  of  a  quotation  or  the  quotation  of 
a  security  at  a  particular  price.  ^  The 
definition  of  "quotation"  is  drawn  from 
Rule  15c2-ll  of  the  Act*  and  includes 
indications  of  interest.^  The  proposed 


"The  Court  reversed  the  SEC's  finding  of 
violation  that  related  to  the  firm's  acceptance  of 
issuer-paid  com[>eDsation,  but  sustained  all  of  the 
SEC's  other  findings  of  violation  by  General  Bond. 
General  Bond.  39  F.3d  at  1458.  1461. 

'  NASD  Notice  to  Member  75-16  states  that 
questionable  payments  to  a  market  marker  have  the 
potential  to  influence  the  member's 
"*   *   *  decision  to  make  a  market  and  thereafter, 
perhaps,  the  prices  it  would  quote."  NASD  Notice 
to  Members,  supra  note  5. 

•17  CFR  240.15c2-ll(e)(3) 

*The  proposed  rule  would  apply  to  any  situation 
in  which  member  broker-dealer  quotations  are  - 


rule  also  specifies  that  a  member  may 
not  impose  a  fee  or  accept  a  payment  for 
submitting  an  application  to  enter 
quotations  or  make  a  market  in  an 
issuer's  securities,  e.g.,  a  NASD  Form 
211  application  to  enter  a  quotation  in 
the  OTC  Bulletin  Board  or  NQB  Pink 
Sheets. 

The  proposed  rule  would  apply  to 
payments  by  an  issuer,  an  affiliate  of  the 
issuer,  or  a  promoter,  whether  received 
directly  or  indirecUy  through  another 
party.  Whether  a  person  is  considered 
an  affiliate  would  be  determined  under 
the  provisions  of  NASD  Rule  2720  that 
relate  to  the  existence  of  a  control 
relationship  between  an  issuer  and  a 
member.  For  purposes  of  NASD  Rule 
2720,  the  term  "affiliate"  shall  mean  "a 
company  which  controls,  is  controlled 
by  or  is  under  common  control  with  a 
member."  In  addition,  the  term 
"affiliate"  is  also  presumed  under 
certain  circumstances  in  which  a 
member  or  company  is  presumed  to 
control,  or  presumed  to  be  under 
common  control,  when  the  respective 
entities  beneficially  own  ten  percent  or 
more  of  the  outstanding  voting 
securities  of  the  other  entity.^" 

The  concept  of  "promoter"  is  broadly 
defined  to  encompass  all  persons  other 
than  the  issuer  and  its  affiliates  who 
would  have  an  interest  in  influencing  a 
member  to  make  a  market  in  a  security. 
Thus,  the  definition  includes  not  only 
the  organizer  of  the  issuer's  business, 
but  also  any  director,  employee, 
consultant,  account,  or  attorney  of  the 
issuer.  In  addition,  certain  categories  of 
securityholders  are  also  within  the 
definition,  since  these  persons  are 
considered  to  have  an  interest  greater 
than  that  of  the  average  securityholder 
in  ensuring  the  existence  of  an  active 
market.  The  categories  in  the  definition, 
however,  are  intended  to  be  illustrative 
only,  and  the  proposed  rule  would 
prohibit  payments  by  any  similar  person 
with  an  interest  in  promoting  the  entry 
of  quotations  or  market  making  in  the 
issuer's  securities. 

The  proposed  rule  change  does  not 
specifically  cover  member-to-member 
payments  in  the  express  language  of  the 
proposed  rule."  The  reason  for  the 
exclusion  of  member-to-member 
conduct  in  the  express  language  of  the 
rule  are  as  follows.  This  member-to- 


published  in  any  interdealer  quotation  system,  or 
any  publication  or  electronic  communication 
network  or  device  which  is  used  by  brokers  or 
dealers  to  make  known  to  others  their  interest  in 
transactions  in  any  security,  including  offers  to  buy 
and  sell  at  a  stated  price  or  otherwise,  or  invitations 
or  offers  to  buy  or  sell.  See  Amendments  No.  1  and 
No.  2,  supra  note  3. 

'"See  NASD  Rule  2720(b)(1)(B)  (i).  (ii)  and  (iii). 

"  See  Amendment  No.  1.  supra  note  3. 


Federal  Register  /  Vol.  62,  No.  132  /  Thursday.  July  10.  1997  /  Notices 


37107 


member  conduct  arguably  is  already 
covered  by  other  provisions  of  the 
proposed  rule,  provisions  of  another 
proposed  Conduct  Rule,  and  an  existing 
Conduct  Rule.  12  First,  the  definition  of 
a  promoter  could  apply  to  payments  by 
one  member  to  another  member  to 
publish  a  quote,  make  a  market,  or  file 
an  application  therewith  for  a  particnilar 
security  for  the  purpose  of  promoting 
interest  in  a  particiilar  security.  ^^  In 
addition,  such  payments  may  also  fall 
within  the  scope  of  proposed  conduct 
rule  interpretation  IM-2110-5  (SR- 
NASD-97-37),i«  which  would  prohibit 
certain  anticompetitive  conduct  of 
member  broker-dealers.  In  particular, 
the  proposed  rule  interpretation  would 
prohibit  certain  "coordinated"  activity 
among  member  broker-dealers  regarding 
prices  (including  quotations),  trades,  or 
trade  reports.  Thus,  certain  coordinated 
efforts  in  publishing  quotations  or 
settii^  prices  may  be  subject  to  the 
provisions  of  the  proposed  rule. 
Furthermore,  member-to- member 
payments  in  some  cases  may  also  be 
covered  by  NASD  Conduct  Rule  2110  as 
conduct  that  is  inconsistent  with  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade.  In 
addition,  member-to-member  payments 
not  specifically  prohibited  under  the 
provisions  above  may  involve  legitimate 
broker-dealer  activity  for  which 
exemptions  frtim  the  proposed  rule 
would  have  to  be  crafted.  Crafting, 
appropriate  exemptions  would 
complicate  the  proposed  rule 
unnecessarily  in  light  of  the  absence  of 
a  history  of  abusive  conduct  in  member- 
to-member  payments. 

The  proposed  rule  also  is  intended  to 
prohibit  indirect  payments  by  the 
issuers,  affiliates,  or  promoters  through 
other  members.  Thus,  members  may  not 
accept  payments  from  other  members 
that  originate  from  an  issuer,  affiliate,  or 
promoter  of  the  issuer. 

In  addition,  the  propiosed  rule 
contains  a  general  exception  that 
permits  payments  to  a  member  by 
prohibited  persons  for  "bona  fide 
services."  Such  bona  fide  services  are 
intended  to  include,  but  not  be  limited 
to,  investment  banking  services, 
including  traditional  underwriting 
compensation  and  fees.  The  proposed 
rule  contains  a  further  exemption  for 
reimbursement  of  fees  imposed  by  the 
SEC  and  the  states,  and  listing  fees 
imposed  by  self-regulatory 
organizations.  Such  fees  have  been 


generally  considered  costs  of  the  issuer, 
even  when  paid  by  a  broker-dealer. 

The  proposed  rule  is  intended  to 
apply  a  fair  practice  standard  to  a 
particular  course  of  conduct  of  a 
member  as  descritied  below.  In  addition, 
however,  the  action  of  a  member  in 
charging  an  issuer  a  fee  for  making  a 
market,  or  accepting  an  unsolicited 
payment  from  an  issuer  where  the 
member  makes  a  market  in  the  issuer's 
securities,  could  also  subject  the 
member  to  violations  of  tbe  antifraud 
provisions  of  federal  securities  laws  and 
NASD  Rule  2120."  Further,  the 
payment  by  an  issuer  to  a  market  maker 
to  facilitate  market  making  activities 
also  may  cause  the  member  to 
contribute  to  violations  of  Section  5  of 
the  Securities  Act  of  1933.' * 

The  proposed  rule  as  originally 
proposed  for  public  comment'' 
included  a  third  exception.'*  which  was 
intended  to  encourage  members  to 
conduct  an  initial  Rule  15c2-ll 
review  '^  of  the  issuer  and  the  security 
by  permitting  reimbursement  of  the 
member's  reasonable  out-of-pocket 
expenses  related  to  this  review.  The 
third  exception  was  eliminated  from  the 
proposed  rule  due  to  concerns  that  such 
payments  could  violate  Section  17(b)  of 
the  Securities  Act  of  1933  ^°  and  could 


"H. 

'*  Securities  Exchange  Act  Release  No.  38715 
()une  4.  19971.  62  FR  31845  ()une  11.  1997)  (notice 
of  proposed  rule  change  (SR-NASD-97-37)). 


"Rule  2120  prohibits  members  from  effecting 
transactions  in.  or  inducing  the  purchase  or  sale  of. 
any  sacuiity  by  msan&of  any  manipulative, 
deceptive,  or  other  fraudulant  device  or 
contrivance. 

'*The  insertion  of  quotations  for  a  security  in  an 
interdealer  quotation  system  in  exchange  for  a 
payment  by  an  issuer  may  result  in  a  violation  of 
Section  5  of  the  Securities  Act  of  1933  based  on  the 
issuer's  interest  in  facilitating  the  subsequent  sale. 
This  "second  sale"  theory  was  articulated  by  the 
SEC  and  upheld  by  the  court  in  SEC  v  Harwyn 
Industnes.  Inc..  326  F  Supp.  943  fS.D.N.Y.  1971). 
See  Letter  from  Kenneth  S  Spirer,  Attorney. 
Division  of  Market  Regulation.  SEC.  to  lack  Rubens. 
Monroe  Securities,  inc.  (May  4.  1973). 

<'  NASD  Notice  to  Members  96-83  (December 
1996). 

"The  third  exception  to  the  original  proposed 
rule  stated:  (b)  The  provisions  of  paragraph  (a)  shall 
not  preclude  a  member  from  accepting:  *   *   *  (3) 
reimbursement  of  reasonable  out-of-pocket 
expenses  on  an  accountable  basis,  not  including  the 
member's  overhead,  in  connection  with  tl>e 
member's  initial  review  process  in  determining 
whether  to  agree  to  publish  a  quotation  or  to  act  as 
a  market  maker  in  a  particular  security. 

"Rule  15c2-ll  imposes  an  "affirmative  review" 
obligation  on  a  broker-dealer  to  form  a  reasonable 
belief  that  the  information  submitted  in  connection 
with  an  application  to  enter  a  quotation  is  accurate 
in  all  material  respects  and  that  the  sources  of  the 
information  are  reliable.  See  Securities  Exchange 
Act  Release  No  29094  (April  17.  1991).  56  FR 
19148  (April  25,  1991). 

^o  Section  17(b)  of  the  Securities  Act  of  1933 
explicitly  makes  it  unlawful  for  any  person 
receiving  consideration,  directly  or  indirectly  from 
an  issuer,  to  publish  or  circulate  any  material  which 
describes  such  issuer's  securities  without  fully 
disclosing  the  receipt  of  such  consideration, 
whether  past  or  prospective,  and  the  amount 
thereof. 


be  used  inappropriately  to  avoid  the 
limitations  of  the  proposed  rule. 

m.  Diflcuanon 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association,  and,  in  particular,  with  the 
requirements  of  Section  15A(b)  of  the 
Act.2'  Among  other  things,  Section 
15A(b)(6)  of  the  Act  requires  that  the 
rules  of  a  national  securities  association 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  in  general,  to  protect 
investors  and  the  public.  The 
Commission  believes  that  the  proposed 
rule  change  in  designed  to  prevent 
fraudulent  and  manipulative  acts,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public.  22 

Specifically,  the  Commission  finds 
that  the  rule  preserves  the  integrity  of 
the  marketplace  by  ensuring  that 
quotations  accurately  reflect  a  broker- 
dealer's  interest  in  buying  or  selling  a 
security.  The  decision  by  a  firm  to  make 
a  market  in  a  given  security  and  the 
question  of  price  generally  are 
dependent  on  a  number  of  factors, 
including,  among  others,  supply  and 
demand,  the  firm's  expectations  toward 
the  market,  its  current  inventory 
pdRtion,  and  exposure  to  risk  and 
competition.  This  decision  should  not 
be  influenced  by  payments  to  the 
member  from  issuers  or  promoters. 
Public  investors  expect  broker -dealers' 
quotations  to  be  based  on  the  factors 
described  above.  If  payments  to  broker- 
dealers  by  promoters  and  issuers  were 
permitted,  investors  would  not  be  able 
to  ascertain  which  quotations  in  the 
marketplace  are  based  on  actual  interest 
and  which  quotations  are  supported  by 
issuers  or  promoters.  This  structure 
would  harm  investor  confidence  in  the 
overall  integrity  of  the  marketplace.  The 
Commission  finds  that  the  proposed 
rule  supports  a  longstanding  policy  and 
position  of  the  NASD  ^3  and  establishes 
a  clear  standard  of  fair  practice  for 
member  firms. 


'■15U.S.C.  §78f[b). 

"  In  approving  this  rale  change,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efRciency.  competition,  and  capital  formation.  IS 
U.S.C  §78c(f). 

"NASD  Notice  to  Members  75-16  (February  20, 
1975).  See  also  Letter  from  Kenneth  S  Spirer. 
Attorney,  Division  of  market  Regulation.  SEC.  to 
Mr.  lack  Rubens.  Monroe  Securities.  Inc.  (May  4. 
1973)  (regarding  acceptance  of  a  fee  or  service 
charge  from  issuers  in  connection  with  making  a 
market). 
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The  Commission  notes  that  the  rule 
does  not  specifically  prohibit  member- 
to-member  payments  to  make  a  market. 
Nevertheless,  the  Conunission  agrees 
with  the  NASD  that  the  definition  of  a 
promoter  in  NASD  Rule  2460  being 
approved  today,  is  broad  enough  to 
cover  payments  by  one  member  to 
another  member  to  publish  a  quote, 
make  a  market,  or  file  an  application 
therewith  for  a  particular  security  for 
the  purpose  of  promoting  an  interest  in 
a  {)articular  security.  In  addition, 
another  proposed  rule.  [M-2110-5  (SR- 
NASD-97-37),2*  would  prohibit  certain 
anticompetitive  conduct  of  broker- 
dealers.  In  particular,  the  rule  would 
prohibit  certain  "coordinated"  activity 
among  member  broker-dealers  regarding 
prices  (including  quotations),  trades,  or 
trade  reports.  Thus,  certain  coordinated 
efforts  in  publishing  quotations  or 
setting  prices  may  be  subject  to  the 
provisions  of  the  proposed  rule.  The 
Commission  notes  that  the  NASD  was 
concerned  that  if  all  member-to-member 
payments  were  prohibited,  then  activity 
which  involved  legitimate  broker-dealer 
activity  would  have  to  become  subject 
to  an  exemption.  The  Commission 
agrees  with  the  NASD  that  crafting 
appropriate  exemptions  would 
complicate  the  rule  unnecessarily,  when 
other  provisions  of  the  rule  and  other 
proposed  rules  cover  the  prohibited 
conduct.  ^ 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^*  that  the 
proposed  rule  change  (SR-NASD-97- 
29)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  2^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-18090  Filed  7-9-97;  8:45  ami 
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COMMISSION 

[Release  No.  34-38813;  File  No.  SR-PCX- 
97-13] 

Self-Regulatory  Organizations;  Pacific 
Exchange;  Order  Approving  Proposed 
Rule  Change  Relating  to  the  Use  of  the 
Internet  for  Providing  Market 
Quotations  or  Advertising  to  the 
General  Public  and  Notice  of  Rling  and 
Order  Granting  Accelerated  Approval 
of  Amendment  Thereto 

July  3.  1997. 
I.  Introduction 

On  April  23,  1997,  the  Pacific 
Exchange,  Inc..  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  and  Rule  19b-4  thereunder,^  a 
proposed  rule  change  relating  to  the  use 
of  the  internet  for  providing  market 
quotations  or  advertising  to  the  general 
public.  The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38620  (May 
13,  1997),  62  FR  27641  (May  20,  1997). 
The  Commission  received  no  comments 
on  the  proposal.  On  jime  26.  1997,  the 
Exchange  amended  the  proposed  rule 
change  ("Amendment  No.  1")  to  narrow 
its  scope  to  market  quotations  or 
advertising  appearing  only  on  the 
internet.  3  This  order  approves  the 
proposed  rule  change  and  grants 
accelerated  approval  to  Amendment  No. 
1. 

n.  Description  of  the  Proposal 

The  Exchange  is  proposing  to  add 
three  provisions  to  the  text  of  Rule  9.24, 
"Radio,  Television,  Telephone 
Reports."  *  The  first  provision  provides 
that  Members  and  Member 


"  Secunties  Exchange  Act  Release  No.  38715 
(June  4,  1997),  62  FR  31854  (June  11.  1997J  (notice 
of  proposed  rule  change  (SR-NA5D-97-37)). 

»»15U.S.C.  $78s(h)(Z). 
~17CFR  20O.3O-3(a)(12). 


•15U.S.C78s(bKl). 

'  17  CFR  240.1 9b-4 

'Letter  horn  Michael  D.  Pierson.  Senior  Attorney. 
R^ulalory  Policy,  PCX.  to  Margaret  J.  Blake. 
Division  of  Market  Regulation.  Commission  (June 
26.  1997J.  As  originally  filed,  the  proposed  rule 
change  applied  to  market  quotations  or  advertising 
appearing  on  the  internet  or  "similar  electronic 
networks."  Amendment  No.  1  removed  all 
references  to  "similar  electronic  networks.  ' 

<  Rule  9.24  currently  provides  that  Member  firms 
desiring  to  broadcast  Exchange  quotations  on  radio 
or  television  programs,  or  in  public  telephone 
market  reports,  or  to  make  use  of  radio  or  television 
broadcasts  for  any  business  purpose,  shall  first 
obtain  the  consent  of  the  Exchange  by  submitting 
an  outline  of  the  program.  The  rule  further  provides 
that  the  text  of  all  commercials  and  program 
material  (except  lists  of  market  quotations)  about 
securities  or  investing  sponsored  by  member  firms 
on  radio,  television,  or  public  telephone  market 
reports,  or  program  material  supplied  to  these 
media  shall  be  sent  to  the  Exchange  promptly 
following  the  program  in  which  it  is  used. 


Organizations  desiring  to  make  use  of 
the  internet  for  the  purpose  of  providing 
market  quotations  or  advertising  to  the 
general  public,  must  first  obtain  the 
consent  of  the  Exchange  by  submitting 
an  outline  of  the  program  to  the 
Exchange. 

The  second  provision  provides  that 
the  text  of  all  commercials  and  program 
material  (except  lists  of  market 
quotations)  about  securities  or  investing 
sponsored  by  Member  or  Member 
Organizations  on  the  internet,  or 
program  material  supplied  to  such 
media,  must  be  sent  to  the  Exchange 
promptly  following  the  program  in 
which  it  is  used. 

Finally,  the  Exchange  is  proposing  to 
clarify  the  limited  scope  of  Rule  9.24  by 
stating  expressly  that  it  only  applies  to 
Members  and  Member  Organizations  for 
which  the  Exchange  is  the  designated 
examining  authority  ("DEA"). 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,  and  Section  6(b)(5)  of  the 
Act  ^  in  particular,  in  that  it  promotes 
just  and  equitable  principles  of  trade 
and  protects  investors  and  the  public 
interest. 

m.  Discussion 

The  Commission  believes  PCX's 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act.^  Section 
6(b)(5)  requires,  among  other  things, 
that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
fiuther  investor  protection  and  the 
public  interest.^ 

PCX  proposes  requiring  Members  and 
Member  Organizations  to  obtain  the 
consent  of  the  Exchange  prior  to  making 
use  of  the  internet  for  providing  market 
quotations  or  advertising  to  the  general 
public.  The  Commission  believes  that 
Exchange  review  of  market  quotations 
or  advertising  intended  for  the  general 
public  is  necessary  for  investor 
protection  and  overall  public  interest. 
The  Commission  believes  that  Exchange 
review  of  market  quotations  or 
advertising  appearing  on  the  internet 
will  ensure  the  accuracy  of  such 
information  and  result  in  a  higher  level 
of  investor  protection.  Similarly,  the 
Commission  believes  that  the  text  of 
commercials  and  program  material 
about  securities  or  investing  sponsored 
by  Members  or  Member  Organizations 
on  the  internet  should  be  sent  to  the 
Exchange  promptly  following  the 


M5U.S.C.  §78rb)(5). 

«15U.S.C.§78f  (b)(5). 

^  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C§78c(n. 
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program  in  which  it  is  used.  The 
Conunission  believes  that  this  is 
appropriate  as  it  will  give  the  Exchange 
an  opportunity  to  review  and  analyze 
the  program  material  as  it  appeared  on 
the  internet,  to  assure  the  accuracy  of 
the  information,  thereby  resulting  in 
continued  investor  protection  and 
overall  public  interest. 

Finally,  the  Commission  believes  that 
amending  Rule  9.24  to  state  expressly 
that  it  only  applies  to  Members  and 
Member  Organizations  for  which  the 
Exchange  is  the  DEA  is  appropriate,  as 
it  will  clarify  the  scope  of  the  rule  and 
its  application  only  to  Members  and 
Member  Organizations. 

The  Commission  finds  good  cause  to 
approve  Amendment  No.  1  to  the  filing 
prior  to  the  30th  day  after  the  date  of 
publication  of  the  notice  of  filing 
because  the  Amendment  does  not  affect 
the  substantive  rights  of  Members  and 
accelerated  approval  will  facilitate  the 
uninterrupted  implementation  of  the 
proposed  rule  change. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1.  Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
changes  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  changes  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Section  450  5th  Street.  N.W.. 
Washington,  D.C.  20549.  Copies  of  such 
filings  will  also  be  available  at  the 
principed  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-PCX-97-13  and  should  be 
submitted  by  July  3,  1997,  in  the 
Federal  Register. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  and  Amendment  No.  1  are 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
the  PCX,  and  in  particular  Section 
6(b)(5). 


It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,*  that  the 
proposed  rule  change  (File  No.  SR- 
PCX-97-13)  be  and  hereby  is  approved, 
and  that  Amendment  No.  1  filed  thereto 
be  and  hereby  is  approved  on  an 
accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-18091  Filed  7-9-97;  8:45  am] 
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of  Rling  of  Proposed  Rule  Change  by 
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Proposing  Amendments  to  Its 
Certificate  of  Incorporation  and  By- 
I.aw8 

July  1, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  25,  1999,  the  Philadelphia  Stock 
Exchange,  Inc.  ("PHLX"  or  Exchange") 
filed  with  the  Securities  and  Exchemge 
Commission  the  proposed  rule  change 
as  described  in  Items  1, 11,  and  III  below, 
which  Items  have  been  prepared  by  the 
self-regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Or^ganization's 
Statement  of  the  Terms  of  Sobstance  of 
the  Proposed  Rule  Change 

The  PHLX  hereby  proposes 
amendments  to  its  Certificate  of 
Incorporation  and  By-Laws.  A  Table  of 
Contents  that  provides  a  section-by- 
section  description  of  the  proposed 
amendments  and  the  text  of  the 
proposed  amendments  are  available  at 
the  places  specified  in  Item  IV  below. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 


•15  U.S.C.  78s  (b)(2). 
"17  CFR  200.30-3(8)  (12). 
>lSU.S.C§78s(bKl). 


of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in  section 
A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statement 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

PHLX  hereby  proposes  amendments 
to  its  Certificate  of  Incorporation  and 
By-Laws  that  are  designed  to  promote 
an  enhanced  governance  structure  for 
the  Exchange.  These  reforms  were  based 
upon  recommendations  made  by  a 
Special  Committee  appointed  by  the 
PHLX  Board  to  review  and  make 
recommendations  regarding  the 
Exchange's  governance  structure, 
including  the  operations  of  the 
Exchange  and  the  composition  of  its 
Board,  committees  and  other  entities 
involved  in  the  governance  of  the 
Exchange. 

The  Special  Committee  on 
Governance  was  organized  in  December 
1996.  Irving  M.  Pollack,  a  former  SEC 
Commissioner,  was  appointed  to  chair 
the  Committee,  the  other  members  of 
the  Committee  were:  J.  Cater  Beese,  Jr., 
a  former  SEC  Commissioner,  member  of 
the  PHLX  Board  and  Chairman  of  Alex. 
Brown  International;  Ronald  K.  Brandes. 
a  public  member  of  the  PHLX  Board  and 
Managing  Director  of  Braddis 
Associates,  Inc.;  James  Dimon,  President 
and  Chief  Operating  Officer  of  Travelers 
Group  and  Chairman  and  Chief 
Executive  Officer  of  Smith  Barney,  Inc.; 
Joseph  Grano,  Jr.,  President  of 
PaineWebber.  Inc.;  Stephen  H.  Hanke,  a 
public  member  of  the  PHLX  Board  and 
Professor  of  Applied  Economics  at  Johns 
Hopkins  University's  Department  of 
Economics;  Peter  R.  Kellogg.  Chief 
Executive  Officer  and  Senior  Partner  of 
Spear  Leeds  &  Kellogg;  Leon  M. 
Schochet,  a  member  of  the  PHLX  Board 
and  an  Investment  Limited  Partner  of 
J.C.  Bradford  &  Co.;  Michael  D.  Waber, 
President  of  Fairview  Trading,  Inc.,  and 
John  F.  Wallace,  Chairman  of  the  PHLX 
Board  and  President  of  Wallace 
Securities  Corp. 

On  March  4,  1997,  the  Securities  and 
Exchange  Commission's  Office  of 
Compliance  Inspections  and 
Examinations  ("OCEE")  issued  a  report 
based  on  a  special  examination  of  the 
Exchange  ("OCIE  Report").  The  OCIE 
Report  specifically  recommended  an 
increase  in  public  Governor 
representation  to  at  least  fifty  percent 
(50%)  of  PHLX  Board  composition, 
including  non-industry  Governors, 
among  other  governance  reforms.  On 
March  7,  1997,  SEC  Chairman  Arthur 
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Levitt  personally  addressed  the  PHLX 
Board  of  Governors  to  underscore  the 
critical  need  to  implement  the 
recommended  reforms  expeditiously. 
Thereafter,  the  PHLX  Board 
unanimously  adopted  a  resolution 
committed  to  implement  a  series  of 
major  governance  initiatives,  including 
the  Commission's  recommendation 
regarding  public  and  non-industry 
Governor  representation  on  the  PHLX 
Board. 

On  April  4,  1997,  the  Governance 
Committee  issued  its  report  entitled 
"The  Report  to  the  Board  of  Governors 
by  the  Special  Committee  on 
Governance  of  the  Philadelphia  Stock 
Exchange,  Inc."  {"Governance  Report"). 
The  Governance  Report  was  based  upon 
comprehensive  interviews  with 
members,  staff  and  others,  significant 
document  review  and  numerous 
Committee  meetings.  The  Governance 
Report  made  a  number  of 
recommendations  that  would  require 
amendments  to  the  Exchange's  By-Laws 
to  implement  such  recommendations, 
including  combining  the  position  of 
Chairman  of  the  Board  of  Governors 
with  that  of  the  Chief  Executive  Officer; 
reducing  the  size  of  the  Board  and 
increasing  the  number  and  proportion  of 
non-industry  and  public  Governors; 
restructuring  the  Board's  key 
committees;  revising  the  charters  of 
certain  committees;  and  establishing 
essential  new  committees. 

On  April  14,  1997,  the  Board  adopted 
the  Governance  Report's 
recommendations  with  minimal 
changes.  Thereafter,  the  Exchange's 
Legal  Department,  with  assistance  of  the 
Governance  Committee's  counsel, 
drafted  the  proposed  amendments  to  the 
Exchange's  Certificate  of  Incorporation 
and  By-Laws  that  will  implement  the 
recommendations.  The  Commission 
staff  had  been  provided  with  the  draft 
amendments.  On  May  21,  1997,  the 
Board  approved  the  draft  amendments 
with  certain  minimal  changes. 
Thereafter,  with  the  PHLX  Board's 
strong  endorsement,  the  amendments 
were  announced  to  the  membership  in 
accordance  with  Exchange  By-Law 
Article  XXII.  Section  22-2. 

As  no  written  request  was  made  for 
requesting  a  special  meeting  of  the 
Exchange  membership  to  consider  the 
amendments,  the  PHLX  Board  on  June 
18,  1997  unanimously  approved  the 
proposed  amendments  for  filing  with 
the  Commission. 

Two  of  the  most  significant  proposed 
changes  to  the  By-Laws  are  reducing  the 
size  of  the  Board  from  30  to  22 
Governors  and  changing  the 
composition  of  the  Board  to  11  non- 
industry  Governors,  of  whom  at  least  5 


shall  be  public  Governors:  10  industry 
Governors;  and  a  Chairman  of  the  Board 
who  will  be  the  full  time,  paid  Chief 
&cecutive  Officer  of  the  Exchange.^ 

The  proposed  By-Law  amendments 
make  significant  changes  to  the 
Nominating  Committee's  charter.  The 
amendments  specify  that  a  majority  of 
the  Committee  be  non-industry 
Governors  and  authorize  the  Committee 
to  select  non-industry  and  public 
Governors,  nominees  for  industry 
Governor,  committee  chairs,  and  the 
Nominating  Conunittee's  successors, 
and  to  fill  vacancies  on  the  Board,  all 
subject  to  Board  approval. ^ 

The  proposed  By-Law  amendments 
specify  the  composition  of  the  10 
industry  Governors  as  follows:  2  Equity 
Floor  industry  Governors,  1  Equity 
Options  Floor  Specialist  Governor  and  1 
Equity  Options  Floor  Registered  Options 
Trader  Governor  (all  of  whom  shall 
work  on  the  Exchange  Floor  or  be  a 
general  partner,  executive  officer  or 
member  associated  with  a  member 
organization  primarily  engaged  in 
business  on  the  Exchange  Floor);  1 
Equity  Options  Floor  Broker  Governor 
(who  shall  work  on  the  Equity  Options 
Floor);  and  5  Off-Floor  Governors.'* 
Except  for  the  Chairman  of  the  Board, 
all  Governors  are  subject  to  term  limits 
of  two  consecutive  three  year  terras.^ 

The  manner  in  which  the  Vice 
Chairmen  of  the  Board  are  selected  also 
has  been  changed.  Instead  of  the  Vice 
Chairmen  being  elected  by  the 
membership,  the  Board  will  now 
appoint  the  Off-Floor  Vice  Chairman 
from  among  the  Off-Floor  Governors, 
and  the  On-Floor  Vice  Chairman  from 
among  the  On-Floor  Governors.  If  there 
is  a  contest  for  On-Floor  Vice  Chairman, 
a  membership  election  will  be  held 
solely  for  the  On-Floor  Vice  Chairman.^ 

The  number  of  members  required  to 
file  independent  Governor  nominations 
is  proposed  to  be  increased  from  10  to 
50  members  for  an  individual 
nomination,  and  30  to  75  members  for 
nominating  an  entire  slate  or  portion 
thereof.^ 


^  See  By-Law  Article  IV,  Section  4-1  and  By-Law 
Article  V.  Section  5-1.  Various  other  amendments 
to  the  By-l^ws  have  been  made  in  connection  with 
these  changes.  For  instance,  references  to 
"President"  have  been  changed  to  refer  to  the 
"Chief  Executive  Officer"  or  "Chairman  of  the 
Board"  and  revisions  to  the  number  of  Board 
members  necessary  to  effect  certain  Board  actions 
have  been  made,  e.g.,  in  most  cases  where  the 
affirmative  vote  of  15  of  the  current  30  Governors 
was  required,  the  By-Law  is  changed  to  state  that 
a  majority  vole  is  required. 

1  See  By-Law  Article  lU.  Section  3-S. 

*  See  By-Law  Article  IV,  Section  4-1. 
>  See  By-Law  Article  IV.  Section  4-3. 

*  See  By-Law  Article  IV.  Section  4-2. 
'See  By-Law  Article  III.  Section  3-7. 


Substantial  amendments  relating  to 
the  Exchange's  standing  committees, 
including  adding  new  standing 
committees  of  Automation, 
Compensation  and  Quality  of  Markets; 
reducing  the  size  of  standing 
committees  to  no  more  than  9  members 
except  for  floor  committees,  which  may 
have  no  more  than  12  members; 
requiring  the  committee  chair  and  at 
least  one  other  member  to  be  a 
Governor;  and  revising  the  charter  and 
composition  of  certain  existing 
committees,  all  which  have  been 
proposed  for  By-Law  Article  X.  Of 
particular  note,  the  Executive 
Committee  will  be  authorized,  with 
Board  approval,  to  appoint  committee 
members  other  than  committee  chairs, 
and  to  act  on  behalf  of  the  Board  when 
the  Board  is  not  in  session."  The  Audit 
Committee  will  be  composed  of  3  public 
Governors  and  the  Committee's  charter 
will  be  significantly  expanded  to 
authorize  the  Committee's  inquiries  into 
all  aspects  of  the  Exchange's  operations 
and  finances,  including  regulatory 
matters.^ 

The  Arbitration  Committee's 
composition  has  been  reduced  from  25 
to  4  members  and  member  controversies 
will  be  handled  in  the  same  fashion  as 
public  customer  controversies.'" 

Business  Conduct  Committee  ("BCC") 
appeals  will  be  taken  directly  to  the 
Board  as  the  Disciplinary  Review 
Committee  is  proposed  to  be 
eliminated."  The  Exchange 
Enforcement  staff  will  be  entitled  to 
petition  the  Board  to  appeal  a  BCC 
decision.  12 

Board  Advisory  Committees  that  hear 
appeals  of  standing  committee  decisions 
and  are  composed  of  3  Governors,  will 
now  include  at  least  1  public 
Governor. '3 

Certain  provisions  of  the  PHLX 
Certificate  of  Incorporation  and  By-Laws 
are  being  proposed  to  be  adopted  and/ 
or  amended  in  order  to  attract  qualified 
candidates  to  serve  on  the  PHLX  Board 
and  committees,  and  to  clarify  the 
responsibilities  and  obligations  of  those 
who  are  appointed.  In  this  regard,  new 
Article  XVUI  to  the  PHLX  Certificate  of 
Incorporation  is  being  proposed  in  order 
to  limit  liability  of  PHLX  Governors,  as 
permitted  under  the  Delaware  General 
Corporation  Law.  Additionally,  current 
By-Law  Article  IV,  Section  4-18,  is 
proposed  to  be  replaced  entirely  by  a 


»See  By-Law  Article  X,  Section  10-14. 

•See  By-Law  Article  X,  Section  10-9. 

">  See  By-Law  Article  X.  Section  10-8. 

"  See  By-Law  Article  X.  Section  10-11. 

"See  By-Law  Article  XI.  Section  11-3. 

"  See  By-Law  Article  XI.  Sections  11-1  and  11- 
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provision  that  provides  broad  and 
comprehensive  indemnification 
coverage  and  rights  to  Governors, 
committee  members  and  officers  of  the 
Exchange,  and  provides  discretionary 
authority  for  the  Board  to  indemnify 
agents  and  employees  of  the  Exchange. 

By-Law  Article  IV,  Section  4-8,  is 
proposed  to  be  amended  so  that  no 
person  shall  participate  in  the 
"determination"  as  opposed  to 
"adjudication"  of  any  matter  in  which 
be  is  personally  interested.  This  change 
would  expand  the  coverage  of  this 
provision,  which  pertains  to 
disqualification  of  Governors  from 
participation  in  Board  actions. 
Additionally,  Article  XTV  of  the  PHLX 
Certificate  of  Incorporation  is  proposed 
to  be  replaced  in  its  entirety  with  a 
current  provision  of  the  Delaware 
General  Corporation  Law  regarding 
contracts  and  transactions  entered  into 
by  the  PHLX  in  which  a  Governor, 
director,  or  officer  bas  a  financial 
interest. 

A  number  of  other  revisions  to  the  By- 
Laws  are  proposed  for  the  sake  of 
organization  or  accuracy.  For  instance, 
the  term  "Corporation"  has  been 
changed  throughout  the  By-Laws  to 
"Exchange,"  and  By-Law  Articles  VI 
and  Vn  regarding  Vice  Chairmen  of  the 
Board  of  Governors  and  Officers  of  the 
Corporation  are  being  deleted  in  their 
entirety  with  the  relevant  sections  being 
moved  into  Article  V. 

The  proposed  rule  change  is 
consistent  with  Section  6(b)(3)  of  the 
Act  in  that  more  Governors  shall  be 
representative  of  investors  and  not 
associated  with  a  member  of  the 
Exchange,  broker  or  dealer  while 
promoting  the  opportunity  to  assure  fair 
representation  of  PHLX  members  in  the 
selection  of  nominees  for  Governors  and 
the  administration  of  the  affairs  of  the 
Exchange.  In  addition,  it  is  consistent 
with  Section  6(b)(5)  of  the  Act  as  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade  and  in  general  to  protect  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  PHLX  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

In  accordance  with  PHLX  By-Law 
Article  XXH,  Section  22-2,  the 
membership  was  notified  of  the 
proposed  amendment  by  Memorandum 


dated  June  4,  1997  and  no  written 
request  was  filed  within  the  10  day 
period  allowed  by  the  By-Law. 
Thereafter,  on  June  18,  1997,  a 
membership  petition  was  received  by 
the  Board  pursuant  to  PHLX  By-Law 
Article  XXII,  Section  22-1,  which 
offered,  in  writing,  certain  proposed 
amendments  to  the  By-Laws.  "This 
petition  currently  is  being  held  by  the 
PHLX  Secretary  pending  completion  of 
certain  revisions  to  the  proposed 
amendments  by  the  jjetitioners,  after 
which  such  amendments  will  be 
submitted  to  the  membership  for  vote 
thereon. 

HL  Date  of  Efifectivenefls  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  nodce  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  PHLX  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or, 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  firom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  Number  SR-PHLX- 
97-31  and  should  be  submitted  by 
August  1,  1997. 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  97-17984  Filed  7-9-97;  8:45  ami 
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SECURfTIES  AND  EXCHANGE 
COMMISSION 

[Retaase  No.  34-38806;  Rla  No.  SR-Phtx- 
97-25] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Elimination  of  ttte 
Enhanced  Parity  Spin  for  the  Specialist 
in  the  3D  German  Mark  Foreign 
Currency  Options 

July  1.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  29, 
1997,  the  Philadelphia  Stock  Exchange, 
Inc.  ("fhlx"  or  "Exchange")  filed  with 
the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ID  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  eliminate  the 
enhanced  split  applicable  to  the 
specialist  trading  cash/spot  German 
Mark  ("3D")  foreign  currency  options  ^ 
("FCOs")  in  Exchange  Rule  ioi4(h).  The 
text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Phlx  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purp>ose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 


'«17C.F.R  2O0.3O-3(a)(12). 

>  15  U.S.C.  §  78s(b)(l). 

»17CFR240.19b-4 

'  3D  FODs  are  cash-settled.  European-style,  cash/ 
spot  FCX)  contracts  on  the  German  mark  that  trade 
in  one  week  and  two-week  expirations.  See 
Securities  Exchange  Act  Release  No.  33732  (Mar.  8, 
1994).  59  FR  12023  (Mar  15,  1994). 
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of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  January.  1995.  the  Exchange 
adopted  an  enhanced  split  for  its 
specialist  in  3D  FCOs  in  order  to 
encourage  the  specialist  to  make  deeper 
markets  to  attract  order  flow.^  The  rule 
provides  that  the  Foreign  Currency 
Option  Committee  ("the  Committee") 
would  conduct  a  review  of  the 
entitlement  to  the  enhanced  parity  split 
at  the  end  of  the  first  year  and  then 
every  6  months  thereafter.  Pursuant  to 
the  most  recent  review,  the  Committee 
determined  to  eliminate  the  enhanced  • 
split  which  was  only  applicable  to  this 
one  product  traded  on  the  Foreigi> 
Currency  Option  Floor  of  the  Exchange. 
The  specialist  in  the  product  has  not 
objected  to  the  elimination  of  the 
entitlement.  In  fact,  the  specialist  firm 
trading  this  product  has  indicated  that 
the  enhanced  split  is  not  particularly 
useful  to  the  firm  and  that  the  firm  does 
not  generally  take  advantage  of  it.^  In 
addition,  the  Exchange  has  represented 
that  the  order  size  in  this  product  is 
generally  not  large  enough  to  trigger  the 
enhanced  split.^  The  Exchange  is 
proposing  to  eliminate  the  enhancement 
at  this  time  in  order  to  study  the  issue 
of  enhanced  splits  for  the  Foreign 
Currency  Option  Floor  on  a  broader 
basis. ^  By  eliminating  this  enhanced 
split,  parity  and  priority  will  be 
determined  in  accordance  with 
Exchange  Rule  119  and  the  remainder  of 
section  (h)  to  Rule  1014. 


♦  See  Securities  Exchange  Act  Release  No.  35177 
(Dec  29.  1994).  60  FR  2419  (Jan.  9.  1995). 

^  See  letter  from  Michele  R.  Weisbaum,  Vice 
President  and  Associate  General  Counsel,  Phlx  to 
David  Sieradzki.  Attorney.  Commission  (June  30, 
1997). 

"Telephone  conversation  between  Michele  R. 
Weisbaum.  Vice  President  and  Associate  General 
Counsel,  Phlx.  James  T  McHale,  Special  Counsel, 
Commission  and  David  Sieradzki.  Attorney. 
Commission  ()une  19.  1997).  Rule  1014(h)  provides 
that  "|l|his  enhanced  split  will  not  apply  where  a 
customer  bid /offer  for  under  100  contracts  has  time 
priority." 

'  The  Exchange  represents  that  it  is  in  the  process 
of  considering  new  and  different  types  of  parity 
splits  that,  if  adopted,  would  be  applicable  to  all 
products  traded  by  specialists  on  the  foreign 
currency  option  floor  or  at  least  to  a  broader  range 
of  specialist  traded  products.  Supra  note  5. 


2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act «  in  general,  and  in 
particular,  with  Section  6(b)(5),3  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest. 

B.  Self- Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  biutlen  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  ECTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  the  File  No. 
SR-Phlx-97-25  and  should  be 
submitted  by  August  1,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 
Jonathan  G.  Katz, 
Secretary. 
[FR  Doc.  97-17985  Filed  7-9-97:  8:45  am) 

BILUNG  CODE  B010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Revocation  of  License  of  Small 
Business  Investment  Company 

Pursuant  to  the  authority  granted  to 
the  United  States  Small  Business 
Administration  by  the  Final  Order  of  the 
United  States  District  Court  for  the 
Eastern  District  of  North  (Carolina,  New 
Bern  Division,  dated  April  21, 1997,  the 
United  States  Small  Business 
Administration  hereby  revokes  the 
license  of  Falcon  Capital  Corporation,  a 
South  Carolina  corporation,  to  function 
as  a  small  business  investment  company 
under  the  Small  Business  Investment 
Company  License  No.  04/04-0091 
issued  to  Falcon  (Dapital  Corporation  on 
April  14,  1964  and  said  license  is 
hereby  declared  null  and  void  as  of  June 
27,  1997. 

Dated:  July  1,  1997. 
United  States  Small  Business 
Administration. 
Don  A.  Christensen, 
Associate  Administrator  for  Investment. 
[FRDoc.  97-18076  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  8025-01 -P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Opportunity  to  Apply  for  Nominations 
to  the  World  Trade  Organization 
Dispute  Settlement  Roster  of  Panel 
Candidates 

AGENCY:  Office  of  the  United  StaTes 
Trade  Representative. 
ACTION:  Notice  of  opportunity  to  apply 
for  nomination  by  the  United  States  to 
the  indicative  list  of  non-governmental 


•15U.S.C.  878f. 
•15U.S.C.878ab)(5). 


>">  17  CFR  200.30-3(a)(12). 
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panelist  candidates  provided  for  in 
Article  8  of  the  Understanding  on  Rules 
and  Procedures  Governing  the 
Settlement  of  Disputes  (DSU)  and  in  the 
Decision  on  Certain  Dispute  Settlement 
Procedures  for  the  General  Agreement 
on  Trade  in  Services  (GATS)  of  the 
World  Trade  Organization  (WTO). 

SUMMARY:  The  DSU  provides  a 
mechanism  for  the  settlement  of 
disputes  between  the  governments 
which  are  members  of  the  WTO.  A 
three-person  panel  conducts  each 
dispute  settlement  proceeding  and 
issues  a  report  for  consideration  by  the 
Dispute  Settlement  Body  (DSB)  in 
which  representatives  of  all  WTO 
members  participate.  The  DSU  also 
provides  for  the  WTO  Secretariat  to 
maintain  an  indicative  roster  of  well- 
qualified  governmental  and  non- 
governmental individuals,  to  assist  in 
the  selection  of  panelists  for  dispute 
setUement  proceedings. 

Section  123(h)  of  the  Uruguay  Round 
Agreements  Act  (URAA),  Public  Law 
103—405,  provides  that  the  Trade 
Representative  shall  seek  to  ensure  that 
persons  appointed  to  the  WTO  roster  are 
well-qualified  and  that  the  roster 
includes  persons  with  expertise  in  all  of 
the  subject  matters  covered  by  the 
Uruguay  Roimd  Agreements.  USTR 
invites  citizens  of  the  United  States  with 
appropriate  qualifications  to  apply  for 
consideration  as  a  nominee  to  the  roster. 
DATES:  Eligible  citizens  are  encouraged 
to  apply  by  August  10,  1997  to  be 
considered  for  nomination  to  the  roster 
in  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  the  form  of  the 
application,  contact  Ileana  Falticeni, 
Litigation  Assistant,  USTR  Office  of 
Monitoring  and  Enforcement,  (202)  395- 
3582.  For  information  concerning  WTO 
procedures  or  the  duties  involved, 
contact  Amelia  Porges,  Senior  Counsel 
for  Dispute  Settlement,  (202)  395-7305 
or  Rebecca  Reese,  Director  for 
Government  Procurement  (202)  395- 
3063.  For  information  relating  to  the 
GATS,  contact  William  Kane,  Associate 
General  Counsel,  (202)  395-6800  or 
Peter  Collins,  Deputy  Assistant  USTR 
for  Services  and  Investment,  (202)  395- 
7271.  Further  information  on  the  WTO 
and  dispute  settlement  is  available  on 
the  Internet  at  http://www.ustr.gov/ 
reports/tpa/1997/contents.html;  the  text 
of  the  DSU  is  available  on  the  Internet 
at  http://www.wto.org/wto/dispute/ 
dsu.htm. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Article  8  of  the  DSU,  the  WTO 
Secretariat  is  to  maintain  an  indicative 
list  of  well-qualified  governmental  and 


non-governmental  individuals, 
including  persons  who  have  served  on 
or  presented  a  case  to  a  panel,  taught  or 
published  on  international  trade  law  or 
policy,  or  served  as  a  senior  trade  policy 
official  of  a  WTO  member  country.  The 
indicative  Ust  will  be  used  to  assist  in 
the  selection  of  panelists  for  dispute 
settlement  proceedings.  Panel  members 
are  to  be  selected  with  a  view  to 
ensuring  a  sufficienUy  diverse 
background  and  a  wide  spectrum  of 
experience.  The  current  roster  list  dates 
principally  from  1995  (with  the  addition 
of  a  few  persons  nominated  later  and 
approved  by  the  DSB).  The  list  is 
available  on  the  Internet  at  http:// 
www.ustr.gov/reports/tpa/1997/part 

4 2 7.html.  The  roster  list  is  updated 

each  two  years. 

USTR  currentiy  seeks  applications 
related  to  the  list  of  non-governmental 
individuals.  Persons  selected  by  USTR 
will  be  nominated  for  inclusion  on  the 
WTO  indicative  roster  subject  to  DSB 
approval.  Inclusion  of  a  name  on  the 
roster,  however,  does  not  necessarily 
mean  that  the  individual  will  be 
selected  for  service  on  a  panel.  DSU 
Article  8.2  provides  that  citizens  of 
WTO  Members  whose  governments  are 
parties  or  interested  third  parties  to  a 
dispute  may  not  serve  on  the  panel  in 
that  dispute  unless  the  parties  agree 
otherwise.  For  example,  panels  for 
disputes  in  which  thie  United  States  is 
a  party  or  interested  third  party  cannot 
inclutie  any  U.S.  citizens  unless  the 
parties  to  the  dispute  agreed  otherwise. 

The  Decision  on  Certain  Dispute 
SetUement  Procedures  for  the  GATS 
requires  that  panels  for  GATS  disputes 
include  specific  expertise  on  individual 
sectors.  GATS  disputes  could  involve 
the  following  eleven  sectors:  (1) 
professional  and  related  technical 
services,  including,  for  example,  legal, 
accounting,  auditing  and  bookkeeping, 
taxation,  medical,  dental  and  vetuinary 
services,  engineering,  architectural, 
urban  planning  services,  computer  and 
related  services,  research  and 
development  services,  real  estate 
services,  rental  and  leasing  services, 
advertising  and  management  services; 
(2)  communication  services  (including 
audio-visual  services);  (3)  construction 
and  related  engineering  services;  (4) 
distribution  services;  (5)  educational 
services;  (6)  environmental  services;  (7) 
financial  services,  including  insurance 
and  insurance-related  services,  banking 
and  securities  services;  (8)  health- 
related  and  social  services;  (9)  tourism 
and  travel-related  services;  (10) 
recreational,  cultural  and  sporting 
services,  and  (11)  transport  services. 

Panels  for  GATS  disputes  are  to  be 
composed  of  well-qualified 


governmental  or  non-governmental 
individuals  who  have  experience  in 
issues  related  to  GATS  and/or  trade  in 
services,  including  associated  regulatory 
matters.  Dispute  setdement  panels 
concerning  sectoral  matters  under  the 
GATS  must  have  expertise  relevant  to 
the  specific  service  sector  to  which  the 
dispute  relates.  The  GATS  Annex  on 
Financial  Services  further  provides  that 
panels  for  disputes  on  prudential  issues 
and  other  financial  matters  must  have 
the  necessary  expertise  relevant  to  the 
specific  financial  service  under  dispute. 

WTO  dispute  setUement  panels 
consist  of  three  persons  (unless  the 
parties  agree  to  have  five  panelists) 
whose  fimction  is  to  make  an  objective 
assessment  of  the  matter  under  dispute, 
including  an  objective  assessment  of  the 
facts  of  the  case,  the  applicability  of  the 
relevant  WTO  agreements  and  the 
conformity  of  the  measure  under 
consideration  with  the  obligations  of 
those  agreements.  In  addition,  panels 
are  to  make  such  other  findings  as  will 
assist  the  DSB  in  making  the 
recommendations  provided  for  in  the 
WTO  aRreements. 

Panelists  must  act  in  strict  conformity 
with  the  provisions  of  the  WTO 
agreements,  including  application  of  the 
appropriate  standard  of  review.  Panels 
are  responsible  for  providing  a  report  to 
the  DSB,  including  recommendations  if 
necessary,  on  the  conformity  of  the 
matter  imder  dispute  with  WTO 
obligations.  Panelists  must  also  comply 
with  the  WTO  Rules  of  Conduct 
(available  at  http://www.ustr.gov/ 
reports/tpa/1997/part4_2_8.html  or 
http://www.wto.org/wto/dispute/ 
re. htm)  relating  to  conflicts  of  interest 
and  conduct  as  a  panelist. 

Procedures  for  Application 

Non-governmental  U.S.  citizens  (i.e., 
individuals  not  currenUy  employed  full- 
time  by  the  U.S.  Federal  government  or 
a  state  or  local  government)  px>ssessing 
expertise  in  international  trade, 
services,  intellectual  property  rights  or 
other  matters  covered  by  the  WTO 
agreements  are  invited  to  file  an 
application  for  nomination  to  the  WTO 
roster. 

Applications  must  be  typewritten  and 
submitted  along  with  two  copies  to 
Ileana  Falticeni,  Room  501,  Office  of  the 
U.S.  Trade  Representative,  600  17th 
Stiwt,  N.W..  Washington,  D.C.  20508. 
However,  only  one  copy  need  be 
provided  of  speeches  and  publications 
submitted  under  item  9  below. 
Applicants  are  to  provide  the  following 
information  to  the  extent  applicable: 

1.  Name  of  the  applicant. 

2.  Business  address,  telephone 
number  and,  if  available,  fax  number. 
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3.  Citizenship(s). 

4.  Foreign  language  fluency,  spoken 
and  written. 

5.  Current  employment,  including 
title,  description  of  responsibilities,  and 
name  and  address  of  employer. 

6.  Relevant  education  and 
professional  training,  including 
particular  service-sector  expertise,  if 
any. 

7.  Post-education  employment 
history,  including  the  dates  and  address 
of  each  prior  position  and  a  summary  of 
responsibilities. 

8.  Relevant  professional  affiliations 
and  certifications. 

9.  List  of  publications  and  speeches; 
teaching  experience  in  the  area  of  trade; 
also,  one  copy  of  any  speeches  and 
publications  relevant  to  the  subject 
matter  of  the  WTO  agreements  or 
service  sector. 

10.  List  of  international  trade 
proceedings  or  domestic  proceedings 
relating  to  international  trade  (WTO) 
matters  in  which  the  person  has 
provided  advice  or  otherwise 
participated,  including  judicial  or 
administrative  proceedings  over  which 
that  person  has  presided. 

1 1 .  The  names  and  nationalities  of  all 
foreign  principals  for  whom  the 
applicant  is  currently  or  has  previously 
been  registered  pursuant  to  the  Foreign 
Agents  Registration  Act.  22  U.S.C.  611 
et  seq. .  and  the  dates  of  all  registration 
periods;  also,  the  names  and 
nationalities  of  all  foreign  entities  for 
which  the  applicant  (or  the  applicant's 
employer  on  behalf  of  the  applicant)  is 
currently  or  has  previously  been 
registered  under  the  Lobbying 
Disclosure  Act  of  1995  (F.L.  104-65). 
and  the  dates  of  all  registration  periods. 

12.  Names,  addresses,  telephone  and. 
if  available,  fax  numbers  of  three 
individuals  authorized  to  provide 
information  to  USTR  concerning  the 
applicant's  qualifications  for  service, 
including  the  applicant's  familiarity 
with  international  trade  laws  and  other 
areas  of  expertise,  character,  reliability 
and  judgment. 

13.  A  short  statement  of 
qualifications,  including  information 
relevant  to  the  applicant's  familiarity 
with  international  trade,  services  or 
other  issues  covered  by  the  WTO 
agreements,  and  availability  for  service. 

Information  provided  by  applicants 
will  be  used  by  USTR  for  the  purpose 
of  selecting  candidates  for  nomination 
to  the  WTO  roster.  Further  information 
concerning  potential  conflicts  maybe 
requested  from  individuals  and  the 
possibility  of  significant  conflicts  will 
be  taken  into  consideration  in 
evaluating  applicants.  Copies  of 
publications  and  speeches  submitted 


under  item  9  above  will  be  returned  to 
the  applicant  upon  request.  Information 
submitted  may  be  subject  to  public 
disclosure.  Any  business  confidential 
information  that  should  not  be  disclosed 
to  the  public  should  be  clearly  indicated 
as  such  on  each  page  of  the  submission, 
pursuant  to  15  CFR  section  2003.6. 

U.S.  citizens  who  are  current 
members  of  the  WTO  roster  and  are 
interested  in  continuing  to  serve  on  the 
roster  should  reapply  in  response  to  this 
notice.  Current  members  who  are  no 
longer  interested  in  serving  on  panels 
need  not  notify  USTR  as  they  v«ll  be 
automatically  removed  from  the  list. 
Individuals  who  have  previously 
applied  but  have  not  been  selected  for 
nomination  may  reapply. 

USTR  will  contact  applicants  that 
qualify  for  further  consideration  as 
nominees  regarding  any  additional 
information  that  may  be  reauired. 

This  notice  contains  a  collection  of 
information  provision  subject  to  the 
Paperwork  Reduction  Act  (PRA)  which 
has  been  approved  by  OMB. 
Notwithstaiiding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  number.  This 
notice's  collection  of  information 
burden  is  only  for  those  persons  who 
wish  to  voluntarily  apply  for 
nomination  to  the  WTO  roster.  It  is 
expected  that  the  collection  of 
information  burden  will  be  under  3 
hours.  This  is  a  one-time-only  collection 
of  information,  and  contains  no  annual 
reporting  and  recordkeeping  burden 
This  collection  of  information  was 
approved  by  OMB  under  OMB  Control 
Number  0350-0006.  Send  comments 
regarding  the  collection  of  information 
burden  or  any  other  aspect  of  the 
information  collection  to  USTR  at  the 
address  above. 

The  following  statements  are  made  in 
accordance  with  the  Privacy  Act  of 
1974.  as  amended  (5  U.S.C.  552a).  The 
authority  for  requesting  information  to 
be  furnished  is  section  123(b)  of  the 
Uruguay  Round  Agreements  Act  and  15 
CFR  section  2003.  Provision  of  the 
information  requested  above  is 
voluntary;  however,  failure  to  provide 
the  information  will  preclude  your 
consideration  as  a  candidate  for  the 
WTO  roster.  The  information  provided 
is  needed,  and  will  be  used  by  USTR 
and  other  Federal  government  trade 
policy  officials  concerned  with  WTO 
dispute  settlement,  to  select  well- 
qualified  U.S.  roster  candidates,  and  to 
complete  standard  curriculum  vitae 


forms  required  by  the  WTO  for  each 
roster  candidate.  The  information  may 
be  disclosed  to  members  of  the  TPSC 
Subcommittee  on  WTO  Disputes,  for  the 
purpose  of  evaluation  of  applications. 
Information  nominees  will  be  furnished 
to  the  WTO  pursuant  to  requirements 
under  the  DSU. 
A.  Jane  Bradley, 

Assistant  U.S.  Trade  Representative  for 
Monitoring  and  Enforcement. 
(FR  Doc.  97-18069  Filed  7-9-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Mfuiagement  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  December  30,1996  (61  FR, 
68812-68813). 

DATES:  Comments  must  be  submitted  on 
or  before  August  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  NHTSA  request 
for  collection  of  information  approval 
may  be  obtained  at  no  charge  from  Mr. 
Edward  Kosek,  NHTSA  Information 
Collection  Clearance  Officer,  NHTSA, 
400  Seventh  Street,  SW.,  Room  6123, 
Washington,  DC  20590.  Mr.  Kosek's 
telephone  number  is  (202)  366-2589. 
Please  identify  the  relevant  collection  of 
information  by  referring  to  its  OMB 
Clearance  Number. 

SUPPLEMENTARY  INFORMATION:  National 
Highway  Traffic  Safety  Administration 
(NHTSA). 

Title:  Tires  and  Rims  Labeling. 

OMB  No..  2127-0503. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Affected  Public:  New  tire 
Manufacturers,  retreaders  and  rim 
manufacturers. 

Abstract:  The  labeling  of  motor 
vehicle  tire  and  rims  with  information 
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required  by  the  regulations  and 
standards  to  benefit  motor  vehicle 
manu&cturers  and  consumers. 
Primarily,  these  labeling  requirements 
(49  CFR  parts  569  &  574)  help  ensiue 
that  tires  are  mounted  on  appropriate 
rims;  and  that  the  lims  and  tires  are 
mounted  on  vehicles  fot  which  they 
were  intended. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information — The  agency  has  not 
considered  methods  of  collecting  the 
required  information  and  providing  it  to 
consumers  and  tire  dealers  other  than 
permanently  labeling  motor  vehicles, 
tires,  and  rims.  The  safety  information 
provided  on  the  labels  is  needed 
throughout  the  useful  life  of  the  motor 
vehicle,  tire,  or  rim.  The  permanent 
vehicle,  tire,  and  rim  labels  are  required 
by  the  federal  standards  for  tires  and 
rims.  These  standards  are  legal  obstacles 
to  reducing  the  burden  of  the  labeling 
requirements.  The  labeling  req\iirements 
apply  to  all  motor  vehicle  tixes  and  rims 
intended  for  use  on  the  nation's 
highways  regardless  of  the  size  of  the 
manufacturer  or  retreader.  The  burden 
to  small  manufacturers  and  entities 
resulting  from  these  labeling 
requirements  cannot  be  adjusted  or 
minimized  since  all  tires  and  rims  must 
be  labeled  with  this  information. 

The  estimated  number  of  respondents 
totals  is  6,873. 

Annual  estimate  total  harden: 
264,444  hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington.  DC  20503,  Attention  DOT 
Desk  Officer. 

Comments  are  invited  on:  whether  the 
proposed  coUectitm  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC,  on  )uly  2, 1997. 
Phillip  A.  Leach, 

Clearance  Officer,  United  States  Department 
of  Transportation. 

(FR  Doc.  97-18066  Filed  7-9-97;  8:45  am) 
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National  Highway  Traffic  Safety 
Administration 

[Docket  Na  97-014;  NoUce  SI 

Accuride  Corporation;  Qrant  of 
Application  for  Deeiskm  of 
Inconsequential  Noncompliance; 
Correction 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTION:  Correction  to  a  notice. 

summary:  The  Docket  No.  96-119; 
Notice  2,  as  it  appeared  in  the  Federal 
Register  on  June  26,  1997,  on  pages 
34492-34494  is  incorrect.  It  should 
appear  as  Docket  97-014;  Notice  2. 

Authority:  49  U.S.C.  30118,  30120; 
delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  July  7, 1997. 
L.  Robert  Shelton, 

Associate  Administrator  for  Safety 

Performance  Standards. 

[FR  Doc.  97-18110  Filed  7-9-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Saf^ 
Administration 


[Docket  No.  97-027;  Notice  2} 

Cooper  Tire  &  RubtMr  Company; 
Receipt  of  Application  for  Decision  of 
Inconsequential  Noncompliance; 
Correction 

AGENCY:  National  Highway  Traffic 
Safety  AdministratioD,  DOT. 

ACTION:  Correction  to  a  notice. 

SUMMARY:  The  Docket  No.  97-028; 
Notice  1 ,  as  it  appeared  in  the  Federal 
Register  on  April  22,  1997,  on  page 
19651  is  incorrect.  It  should  appear  as 
Docket  97-027;  Notice  1. 

Authority:  49  U.S.C.  30118,  30120; 
delegation!  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  July  7, 1997. 
L.  Robert  Skelton, 
Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  97-18111  Filed  7-9-97;  8:45  ami 
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National  Highway  Traffic  Safety 
Administration 

Civil  Penalty  Policy  Under  ttw  Small 
Business  Regulatory  Enforcement 
Fairness  Act 

AGBICY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  enforcement  policy  for 
small  entities. 

SUMMARY:  This  doctiment  announces 
NHTSA's  civil  penalty  policy  for  small 
entities,  as  required  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996. 
DATES:  This  policy  statement  takes  effect 
July  12,  1997. 

F(m  FURTHER  INFORMATION  CONTACT: 
Taylor  Vinson,  Office  of  Chief  Counsel, 
NHTSA,  Room  5219,  400  Seventh  St. 
S.W.,  Washington,  D.C.  20590  (tel.  202- 
366-5263). 

SUPPLEMEHn-ARY  INFORMATION: 

Background 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA  or  the  Act)  was  enacted  on 
March  29.  1996  (Pub.  L.  104-121.  5 
U.S.C.  §  601  note).  One  of  the  purposes 
of  the  Act  is  to  provide  "small  entities 
with  a  meaningful  opportunity  for 
redress  of  excessive  enforcement 
activities."  (Section  203(7)). 

Subtitle  B  of  the  Act.  entitled 
REGULATORY  ENFORCEMENT 
REFORMS,  specifically  Section  223. 
Rights  of  smell  entities  in  enforcement 
actions,  addresses  how  this  statutory 
goal  is  to  be  accomplished.  For  purposes 
of  Subtitle  B,  a  "small  entity  '  has  "the 
same  meaning  as  in  section  601  of  title 
5,  United  States  Code";  in  turn.  5  U.S.C. 
§  601.6  states  that  a  "small  entity"  has 
the  same  meaning  as  "small  business 
concern"  under  section  three  of  the 
Small  Business  Act.  As  explained  in 
that  Act  (15  U.S.C.  §  632),  a  "small 
business  concern"  is  onethat  is 
independently  owned  and  operated  and 
not  dominant  in  its  field  of  operation. 
The  Small  Business  Administration 
(SBA)  has  adopted  additional  criteria 
that  include  the  concern's  numtjer  of 
employees  or  the  dollar  volume  of  its 
business.  13  CFR  Part  121,  Small 
business  size  standards.  Section  121.201 
specifically  identifies  as  "small  entities" 
manufacturers  of  motor  vehicles, 
passenger  car  bodies,  and  motor  homes 
that  employ  1.000  people  or  less,  and 
manufacturers  of  motor  vehicle  parts 
and  accessories  that  employ  750  people 
or  less.  See  61  FR  3280  Oanuary  31, 
1996). 
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Under  the  previous  version  of  SBA's 
regulation  (13  CFR  §  121.601,  as  in 
effect  before  March  1,  1996),  "Major 
Group  No.  37"  also  specifically  covered 
manufacturers  of  truck  and  bus  bodies, 
truck  trailers,  travel  trailers  and 
campers,  motorcycles  and  parts,  and 
classified  the  manufacturers  of  these 
vehicles  as  "small  entities"  if  they 
employed  not  more  than  500  persons. 
Although  these  manufacturers  e^e  no 
longer  identified  by  their  products  in 
new  section  121.201,  they  are 
encompassed  in  the  general 
specification  that  manufacturing 
entities,  unless  otherwise  excepted  (i.e.. 
those  with  up  to  750  or  1000 
employees),  are  small  businesses  if  they 
employ  no  more  than  500  persons. 
Revised  section  121.201  also  considers 
as  "small  entities"  dealers  in  new  and 
used  motor  vehicles  whose  axmual 
receipts  do  not  exceed  $21,000,000; 
dealers  in  used  vehicles  whose  annual 
receipts  do  not  exceed  $17,000,000;  and 
automobile  dealers  not  otherwise 
classified  whose  annual  receipts  do  not 
exceed  $5,000,000.  61  FR  3292. 

Section  223(a)  of  the  SBREFA  requires 
^4HTSA.  as  an  agency  regulating  small 
entities,  to  establish  a  policy  "to  provide 
for  the  reduction,  and  under  appropriate 
circumstances  for  the  waiver,  of  civil 
penalties  for  violations  of  a  statutory  or 
regulatory  requirement  by  a  small 
entity."  The  Act  allows  NHTSA,  "under 
appropriate  circumstances",  to 
"consider  ability  to  pay  in  determining 
penalty  assessments  on  small  entities." 

Section  223(b)  requires  every  agency's 
small  entity  civil  penalty  policy  to 
contain  conditions  and  exclusions. 
These  may  include,  but  are  not  limited 
to,  the  following: 

(1)  Requiring  the  small  entity  to  correct  the 
violation  within  a  reasonable  correction 
period; 

(2)  Limiting  the  applicability  to  violations 
discovered  through  participation  by  the  small 
entity  in  a  compliance  assistance  or  audit 
program  operated  or  supported  by  the  agency 
or  a  State; 

(3)  Excluding  small  entities  that  have  been 
subject  to  multiple  enforcement  actions  by 
the  agency; 

(4)  Excluding  violations  involviog  willfui 
or  criminal  conduct; 

(5)  Elxcluding  violations  that  pose  serious 
health,  safety  or  environmental  threats;  and 

(6)  Requiring  a  good  faith  effort  to  comply 
with  the  law. 

Section  223(b),  Public  Law.  104-121. 

Civil  Penalties  Under  Statutes  Enforced 
by  NHTSA 

NHTSA's  primary  civil  penalty 
enforcement  actions  arise  under  49 
U.S.C.  Chapter  301— MOTOR  VEHICLE 
SAFETY  (formerly  known  as  Title  I  of 
the  National  Traffic  and  Motor  Vehicle 


Safety  Act  of  1966,  incorporating  the 
Imported  Vehicle  Safety  Compliance 
Act  of  1988).  Under  Chapter  301,  a 
violator  is  liable  for  a  civil  penalty  of  up 
to  $1,100  for  each  violation,  up  to  a 
maximum  of  $880,000  for  a  continuing 
series  of  violations  (These  amounts 
recently  were  raised  from  $1,000  and 
$800,000,  respectively,  pursuant  to  the 
Federal  Civil  Monetary  Penalty  Act  of 
1990  (P.  L.  101-410),  as  amended  by  the 
Debt  Collection  Improvement  Act  of 
1996.  (P.  L.  104-134).  See  62  FR  5167). 

Liability  for  a  civil  penalty  is 
authorized  for  violations  of  "any  of 
sections  30112,  30115.  30117-30122, 
30123(d).  30125(c).  30127,  30141- 
30147,  or  30166  of  (tide  49]  or  a 
regulation  prescribed  under  any  of  those 
sections.*   *   *"  49  U.S.C.  30165(a). 
These  include  the  manufacture,  sale, 
introduction  into  interstate  commerce, 
or  importation  into  the  United  States  of 
motor  vehicles  and  motor  vehicle 
equipment  that  fiail  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  (Section  30112(a)),  or  whose 
certification  of  compliance  is  false  and 
misleading  in  a  material  respect 
(Section  30115).  In  addition,  violations 
occur  upon  failure  to  provide 
notification  of  safety-related  defects  or 
noncompliances  within  a  reasonable 
time  and  to  conduct  remedial 
campaigns,  as  well  as  upon  making 
required  safety  equipment  inoperative 
(Sections  30117-30122),  failure  to 
comply  with  regrooved  tire  regulations 
(Section  30123(d)),  failiue  of  a 
manufacturer  to  test-drive  a  school  bus 
before  introduction  in  commerce  when 
required  to  do  so  by  regulation  (Section 
30125(c),  failiu^  to  comply  with 
requirements  for  automatic  occupant 
crash  protection  and  seat  t>elt  use 
(Section  30127),  failure  to  comply  with 
the  importation  conformance  and 
dociunentation  requirements  (Sections 
30141-30147),  and  failure  to  keep 
required  records  or  make  required 
reports  to  NHTSA  (Section  30166). 

When  a  violation  occurs,  the  statute 
provides  that  "[i]n  determining  the 
amount  of  a  civil  penalty  or 
compromise,  the  appropriateness  of  the 
penalty  or  compromise  to  the  size  of  the 
business  of  the  person  charged  and  the 
gravity  of  the  violation  shall  be 
considered."  49  U.S.C.  §  30165(c). 

Historically,  NHTSA  has  reached  civil 
penalty  settlements  with  companies  that 
violated  Chapter  301  which  would  be 
termed  "small  entities."  These  penalties 
have  ranged  over  the  years  from  $250  to 
$10,000  for  small  entities,  and  represent 
amounts  well  below  the  statutory 
maximum. 

NHTSA  has  also  collected  penalties 
for  violations  of  49  U.S.C.  Chapter  327— 


ODOMETERS.  Under  Chapter  327,  a 
violator  is  liable  for  a  civil  penalty  of  up 
to  $2,200  for  each  violation,  to  a 
maximum  of  $110,000  for  a  related 
series  of  violations  (also  recently 
increased  from  $2,000  and  $100,000 
respectively.  62  FR  5167.) 

Civil  penalties  under  this  provision 
may  be  incurred  for  tampering  with 
odometers  and  for  failing  to  provide  a 
prescribed  mileage  disclosure  statement 
at  the  time  a  vehicle  is  transferred.  To 
date,  all  known  violators  who  have  been 
subjected  to  civil  penalties  under 
Chapter  327,  with  one  possible 
exception,  have  been  "small  entities." 
The  penalties  imposed  have  ranged 
from  $250  to  $32,500,  with  most  of  them 
$1 ,000  or  less. 

Finally,  NHTSA  collects  civil 
penalties  for  violations  of  49  U.S.C. 
Chapter  329— AUTOMOBILE  FUEL 
ECONOMY.  Under  Chapter  329.  a 
manufacturer  is  subject  to  civil  penalties 
for  failure  to  meet  the  Corporate 
Average  Fuel  Economy  (CAFE) 
requirements  in  effect  for  each  model 
year.  These  penalties  are  calculated 
according  to  a  statutory  formula.  As  the 
prescribed  penalty  formula  is  based 
upon  the  total  number  of  vehicles 
manufactured  in  a  given  model  year,  the 
resulting  penalty  is  often  small  for  small 
manufactiu^rs.  Some  past  CAFE 
violators  appear  to  have  been  small 
entities,  such  as  Sun  International, 
which  paid  a  penalty  of  $45;  Vector 
Aeromotive  Corporation,  which  paid 
three  separate  penalties  of  $1 ,740, 
$1,740  and  $870;  Panoz  Auto 
Development  Corporation  ($3,080); 
Autokraft,  Ltd.  ($2,590);  and  Consulier 
Industries,  Inc.  ($150).  However, 
NHTSA's  authority  under  the  CAFE 
legislation  to  compromise  or  remit  a 
civil  penalty  for  violation  of  a  CAFE 
standard  is  extremely  limited.  Under  49 
U.S.C.  §  32913(a),  such  a  penalty  may  be 
reduced  only  to  the  extent  "(1) 
necessary  to  prevent  the  insolvency  or 
bankruptcy  of  the  manufactiu^r  of 
automobiles;  (2)  the  nvanufacturer 
shows  that  the  violation  was  caused  by 
an  act  of  God,  a  strike,  or  a  fire;  or  (3) 
the  Federal  Trade  Commission  certifies 
under  subsection  (b)(1)  of  [section 
32913]  that  a  reduction  in  the  penalty  is 
necessary  to  prevent  a  substantial 
lessening  of  competition."  These 
provisions  also  could  afford  a  measure 
of  relief  to  small  manufacturers. 

NHTSA'S  Existing  Civil  Penalty  Policy 

NHTSA  has  had  an  unwritten  policy 
in  force  for  some  years  with  respect  to 
civil  penalties  against  small  entities. 
This  policy  originated  in  the  statutory 
directive  in  the  Vehicle  Safety  Act  that, 
in  determining  the  amount  of  a  civil 
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penalty  or  compromise,  NHTSA  must 
consider  "the  appropriateness  of  the 
penalty  or  compromise  to  the  size  of  the 
business  charged  *  *   *  ",  (now  codified 
at  49  U.S.C.  §  30165(c)).  When  NHTSA's 
Office  of  Chief  Coimsel  considers 
appropriate  civil  penalty  action,  it  tries 
to  determine  the  size  of  the 
manufactxu«r  or  other  violator,  often  on 
the  basis  of  the  violator's  position 
within  its  particular  industry.  If  the 
number  of  employees  and/or  the 
amount  of  gross  sales  in  the  previous 
year  are  known,  this  information  is  also 
considered.  When  the  Chief  Coimsel 
asks  a  violator  to  show  cause  why  a 
penalty  should  not  be  imposed,  the 
violator  is  informed  of  the  statutory 
provision  and  asked  to  address  the  size 
of  its  business  in  its  response. 

Chapter  301  affords  a  defense  of 
reasonable  care  to  a  violator  of  Section 
30112(a).  49  U.S.C.  §  30112(b)(2)(A). 
When  the  agency  concludes  that  a 
manufacturer  has  a  "reasonable  care" 
defense,  no  penalty  is  imposed.  If  a 
violator  is  luiable  to  establish  that  it 
exercised  "reasonable  care"  in  its 
response  to  the  show  cause  letter,  the 
Chief  Coimsel  proposes  a  penalty  figure 
that  appears  appropriate  under  the 
circumstances.  In  addition  to  the  size  of 
the  business,  the  agency  must  also 
consider  "the  gravity  of  the  violation" 
in  setting  this  figure  (49  U.S.C. 
§  30165(c)).  The  violator  is  then 
informed  by  a  settiement  letter  that  the 
proposed  amount  appears  appropriate 
under  the  circumstances  and  that 
NHTSA  would  be  willing  to  accept  this 
sum  to  settie  the  matter  if  the  violator 
wishes  to  offer  it  in  compromise.  In 
setting  the  suggested  amount,  the  Chief 
Counsel  attempts  to  be  realistic  about 
the  financial  capabilities  of  individual 
violators.  While  most  violators  accept 
the  agency's  proposed  terms,  NHTSA 
occasionally  has  accepted  the  offer  of  a 
smaller  sum,  or  permitted  payment  of 
the  siun  originally  suggested  in 
installments  to  accommodate  the 
financial  needs  of  the  violator. 

Although  NHTSA's  past  policy  has 
not  provided  expressly  for  the  reduction 
or  waiver  of  civil  penalties  for  small 
businesses,  in  practice  NHTSA  believes 
that  it  has  been  sensitive  to  the  finances 
of  small  entities,  and  that  its 
enforcement  policy  meets  the  intent  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act.  However,  to 
more  fully  implement  this  new 
legislation,  effective  immediately, 
NHTSA  will  modify  its  policy  by 
including  in  its  civil  penalty  settlement 
letters  a  statement  that  informs  violators 
who  may  be  small  entities  of  the 
definition  of  "small  entity."  Upon  a 
showing  by  a  violator  that  it  is  a  small 


entity,  NHTSA  will  make  appropriate 
adjustments  to  the  suggested  settlement 
amount,  except  for  violations  of  CAFE 
standards,  where  NHTSA  does  not 
suggest  a  settlement  but  informs  the 
violator  of  the  penalties  calculated 
under  the  statutory  formula. 

From  time  to  time,  a  violator  has 
made  the  argument  to  NHTSA  that  no 
penalties  should  be  imposed  because  it 
is  in  compliance  with  other  NHTSA 
standards  and  regulations.  NHTSA  has 
discounted  this  argument  in  civil 
penalty  deliberations  on  the  grounds 
that  a  person  should  not  be  rewarded  for 
doing  what  it  is  legally  obligated  to  do. 
NHTSA  sees  no  justification  for 
modifying  this  policy. 

Exclusions  From  the  Enforcement 
Pnlicy 

As  discussed  above,  the  SBREFA 
legislation  sets  forth  six  categories 
which  may  form  the  basis  of  exclusion 
from  the  small  business  enforcement 
policy,  and  permits  the  establishment  of 
additional  such  categories  as  well.  Each 
of  the  six  statutory  categories  is 
discussed  below,  in  the  context  of  both 
past  and  future  policy.  In  addition,  this 
policy  will  not  apply  to  civil  penalties 
imposed  under  49  U.S.C.  §  32921(b) 
(failure  to  comply  with  fuel  economy 
standards),  due  to  the  statutory 
limitations  set  out  in  49  U.S.C. 
§  32913(a). 

(1)  Requiring  the  small  entity  to 
correct  the  violation  within  a  reasonable 
correction  period: 

On  a  numerical  basis,  by  far  the 
greatest  number  of  violations  of  Chapter 
301  involve  the  manufacture  and  sale  of 
noncomplying  vehicles.  These  faults  are 
required  to  be  corrected  "within  a 
reasonable  time."  49  U.S.C.  30120(c)(1). 
Failure  to  repair  a  motor  vehicle 
adequately  not  later  than  60  days  after 
its  presentation  for  repair  "is  prima 
facie  evidence  of  failure  to  repair  within 
a  reasonable  time."  49  U.S.C. 
30120(c)(2).  Thus,  a  manufacturer  is 
required  by  statute  to  correct  a  violation 
within  a  reasonable  period.  Therefore. 
NHTSA  caimot  say  to  a  small  entity  that 
it  will  not  impose  a  penalty  if  the 
noncompliance  is  corrected  within  a 
reasonable  time,  since  this  would 
reward  conduct  that  is  already  required. 

Historically,  the  penalties  that 
NHTSA  imposes  under  Chapter  301  are 
almost  always  those  for  violations  that 
the  agency  uncovers  in  the  course  of  its 
testing  and  investigations.  There  have 
been  two  situations  in  which  the  agency 
has  regularly  chosen  not  to  impose 
penalties  for  violations.  The  first  is  the 
case  in  which  a  manufacturer, 
independentiy  of  a  NHTSA 
investigation,  makes  its  own 


determination  that  it  has  failed  to 
comply  with  a  safety  standard  or 
regulation  or  has  identified  a  safety 
related  defect,  and  reports  it  to  the 
agency  in  a  timely  maimer.  The  reason 
for  this  policy  is  to  encourage 
manufacturers  to  make  their  own 
determinations  and  file  their  own 
reports  without  the  fear  that  they  will  be 
penalized  for  the  violations. 

The  second  situation  in  which 
NHTSA  generally  does  not  impose 
penalties  is  the  case  in  which  the 
agency  has  decided  that  a 
noncompliance  is  inconsequential  to 
safety,  and  the  manufacturer  is  therefore 
exempted  from  the  statutory  obligation 
to  notify  and  remedy  (see  49  U.S.C. 
§§  30118,  30120).  This  waiver  of  the 
agency's  right  to  impose  a  penalty  is 
based  upon  the  de  minimis  aspect  of  the 
violation. 

NHTSA  has  a  longstanding  policy  of 
considering  the  facts  that  a  company, 
large  or  small,  has  been  diligent  in 
determining  the  existence  of  a 
noncompliance  or  safety  related  defect 
and  reporting  it  to  the  agency,  and  has 
remedied  it  in  a  timely  maimer,  as 
mitigating  factors  in  deciding  whether 
to  seek  civil  penalties  from  violators.  In 
response  to  the  SBREFA,  NHTSA  will 
initiate  a  policy  under  which  it  will 
waive  penalties  when  a  noncompliance 
is  determined  to  exist  following  a  test 
&ilure  in  the  product  of  a  first  offender 
small  business,  provided  that  the 
violation  is  not  a  knowing  one,  and  that 
the  manufacturer  formally  notifies  the 
agency  that  it  has  made  a 
noncompliance  determination  by  the 
deadline  for  its  response  to  OVSC's 
initial  letter  regarding  the  test  failure. 

(2)  Limiting  the  applicability  to 
violations  discovered  through 
participation  by  the  small  entity  in  a 
compliance  assistance  or  audit  program 
operated  or  supported  by  the  agency  or 
a  State: 

NHTSA  has  no  compliance  assistance 
or  voluntary  audit  programs,  either  by 
itself  or  in  conjunction  with  a  state. 
Thus,  it  will  not  limit  its  policy  to  such 
situations. 

(3)  Excluding  small  entities  that  have 
been  subject  to  multiple  enforcement 
actions  by  the  agency: 

It  has  iJeen  NHTSA's  practice  to 
sharply  increase  penalties  for  repeated 
violations  of  the  same  standard  or 
regulation,  whether  the  violator  is  large 
or  small.  NHTSA  plans  to  continue  this 
practice. 

(4)  Excluding  violations  involving 
willful  or  criminal  conduct: 

NHTSA  is  unsure  how  "criminal 
conduct"  could  result  in  a  "civil" 
penalty  and  not  a  criminal  one.  With  the 
exception  of  the  odometer  legislation, 
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violations  of  NHTSA  statutes  are  not 
defined  as  criminal  offenses.  The 
odometer  legislation  does  prescribe 
criminal  penalties  for  itnowing  and 
willful  violations  of  its  requirements, 
and  civil  penalties  for  other  violations. 

However,  NHTSA  agrees  with  the 
apparent  idea  behind  this  exclusion, 
i.e.,  that  enforcement  relief  should  not 
be  extended  to  small  entities  that 
willfully  violate  the  law.  In  fact,  a 
violator  may  not  be  found  to  have 
exercised  reasonable  care  when  it 
knows  that  its  products  failed  to  comply 
with  an  applicable  Federal  motor 
vehicle  safety  standard.  In  the  agency's 
opinion,  a  company  that  acts,  knowing 
that  it  is  violating  the  law,  is  acting 
willfully,  as  that  term  is  used  in  the 
SBREFA. 

(5)  Excluding  violations  that  pose 
serious  health,  safety  or  environmental 
threats: 

As  stated  above,  49  U.S.C.  §  30165(c) 
already  requires  NHTSA  to  consider  the 
"gravity  of  the  violation"  in 
compromising  civil  penalties.  The 
agency  will  continue  its  present  policy 
of  doing  so.  Excluding  violations  that 
pose  serious  safety  threats  from  a 
mitigation  policy  appropriately  reflects 
current  agency  practice. 

(6)  Requiring  a  good  faith  effort  to 
comply  with  the  law: 

The  1996  SBREFA  legislation 
contemplates  as  a  matter  of  policy  that 
penalties  may  be  waived  or  reduced 
against  small  entities  that  have  made  a 
good  faith  effort  to  comply  with  the  law. 
This  policy,  in  essence,  is  already  in 
effect  for  violations  of  49  U.S.C.  §  30112. 
If  a  violator  can  demonstrate  that  it  had 
no  reason  to  know  in  the  exercise  of 
reasonable  care  that  the  motor  vehicle  or 
item  of  equipment  involved  failed  to 
conform,  the  violator  will  be  held  not  to 
have  violated  Section  30112.  49  U.S.C. 
§  301 12(b)(2)(A).  Where  there  is  no 
violation,  no  penalty  can  be  imposed. 

AvAaritf.  Sec.  223(a).  Pub.  L.  104-121. 

Issued  on:  July  3,  1997. 
Kenneth  N.  WeiasteiB, 
Associate  Administrator  for  Safety 
Assurance. 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Underground  Storage  of  Natural  Gas 
or  Hazardous  Liquids 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 


ACTION:  Notice;  issuance  of  advisory 
bulletin. 

SUMMARY:  RSPA  is  issuing  an  advisory 
bulletin  to  operators  of  gas  and 
hazardous  liquid  underground  storage 
facilities.  The  bulletin  advises  the 
industry  about  available  design  and 
operating  guidelines  and  applicable 
state  and  RSPA  regulations.  Elsewhere 
in  this  issue  of  the  Federal  Register, 
RSPA  concludes  its  proposed  rule 
proceeding  on  underground  gas  and 
hazardous  liquid  storage  facilities. 
FOR  FURTHER  INFORMATION  CONTACT:  L. 
M.  Furrow,  (202)  366-4595. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  7.  1992,  an  uncontrolled 
release  of  highly  volatile  liquids  from  a 
salt  dome  storage  cavern  in  the 
Seminole  Pipeline  System  near 
Brenham,  Texas,  formed  a  large, 
heavier-than-air  gas  cloud  that 
exploded.  Three  people  died  from 
injuries  sustained  either  from  the  blast 
or  in  the  fire.  An  additional  21  people 
were  treated  for  injuries  at  area 
hospitals.  Damage  from  the  accident 
exceeded  $9  million. 

During  its  investigation  of  this 
accident,  the  National  Transportation 
Safety  Board  (NTSB)  found  several 
deficiencies  in  the  design  of  Brenham 
station,  the  most  important  of  which 
was  the  lack  of  a  fail-safe  cavern 
shutdown  system.  In  addition,  a 
comprehensive  safety  analysis  of  the 
station  had  not  been  conducted  to 
identify  potential  points  of  failure  and 
product  release. 

Following  its  accident  investigation, 
NTSB  published  pipeline  safety 
recommendation  No.  P-93-9  regarding 
underground  storage.  Recommendation 
P-93-9  asks  RSPA  to  develop  safety 
requirements  for  storage  of  highly 
volatile  liquids  and  natural  gas  in 
underground  facilities,  including  a 
requirement  that  all  pipeline  oj>erators 
perform  safety  analyses  of  new  and 
existing  underground  geologic  storage 
systems  to  identify  potential  foiloies, 
determine  the  likelihood  that  each 
failure  will  occur,  and  assess  the 
feasibility  of  reducing  the  risk.  The 
recommendation  also  suggests  that 
RSPA  require  operators  to  incorporate 
all  feasible  improvements. 

In  response  to  the  recommendation, 
RSPA  held  a  public  meeting  on 
underground  storage  of  gas  and 
hazardous  liquids  on  July  20,  1994,  in 
Houston  Texas  (Docket  PS-137;  59  FR 
30567;  June  14. 1994).  The  purpose  of 
the  meeting  was  to  gather  information 
on  the  extent  of  current  regulation,  and 


to  help  determine  the  proper  action  for 
RSPA  to  take  regarding  regulation  of 
underground  storage  of  gas  and 
hazardous  liquids.  At  the  meeting, 
representatives  of  industry,  state 
governments,  and  the  public  presented 
statements  on  safety  issues,  industry 
practices,  the  status  of  state 
underground  storage  regulations,  and 
the  need  for  additional  federal 
regulations.  While  different  views  were 
expressed  on  whether  RSPA  should 
begin  to  regulate  "down  hole"  pipe  and 
underground  storage,  most  persons 
spoke  favorably  of  industry  safety 
practices  and  state  regulation,  and  did 
not  recognize  an  immediate  need  for 
federal  regulatory  action. 

After  the  meeting,  RSPA  surveyed  a 
cross  section  of  underground  storage 
facihties  in  the  U.S.  to  learn  their 
existing  safety  systems,  potential  safety 
and  environmental  problems,  staff 
expertise,  and  the  extent  of  state 
r^^lation.  A  report '  of  the  survey  says 
that  while  all  surveyed  facilities  train 
persoimel  in  operating  and  emergency 
safety,  operational  procedures  was  the 
leading  safety  concern  of  both  operators 
and  state  regulators.  The  report  further 
says  that  about  85  percent  of  surveyed 
facilities  are  under  some  sort  of  state 
regulation.  In  addition,  the  report  gives 
pros  and  cons  of  federal  regulation  and 
notes  that  additional  data  and  site 
investigations  would  be  needed  to 
correlate  increased  safety  with  increased 
regulation. 

Since  the  accident,  RSPA  has  actively 
participated  with  the  Interstate  Oil  and 
Gas  Compact  Commission  (lOGCC)  to 
develop  standards.  The  lOGCC 
represents  the  governors  of  36  states — 
29  members  and  seven  associate  states — 
that  produce  virtually  all  the  domestic 
oil  and  natural  gas  in  the  United  States. 
The  mission  of  lOGCC  is  to  promote 
conservation  and  efficient  recovery  of 
domestic  oil  and  natural  gas  resources 
while  protecting  health,  safety,  and  the 
environment  through  sound  regulatory 
practices.  Regulatory  coordination  and 
government  efficiency  are  chief  interests 
oflOGCC. 

lOGCC  fonned  a  subcommittee 
composed  of  federal  and  state 
regulators,  including  representatives 
from  the  Department  of  Energy,  the 
National  Association  of  Regulatory 
Utility  Commissioners,  American  Gas 
Association,  National  Gas  Supply 
Association,  and  Gas  Research  Institute. 
The  subcommittee  developed  a  report 
entitled  "Natural  Gas  Storage  in  Salt 


'  LRL  Sciences,  Inc.,  Underground  Hydrocarbon 
Storage  Facility  Survey  Summary.  October  1996, 
Volume  I  and  Volume  11  (Report  No.  DTRS-56-95- 
C-0001  available  from  National  Technical 
Information  Service,  Springfield  VA  22161) 
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Caverns — A  Guide  for  State  Regulators" 
(lOGCC  Guide).  The  lOGCC  Guide 
provides  safety  standards  for  the  design, 
constniction,  and  operation  of  gas 
storage  caverns.  The  standards  are 
useful  to  the  industry  as  well  as  state 
agencies.  Copies  of  the  lOGCC  Guide 
can  be  obtained  from  the  Interstate  Oil 
and  Gas  Compact  Commission,  900  N.E. 
23rd  Street,  Oklahoma  City,  Oklahoma 
73152-3127  (phone:  405/525-3556;  e- 
mail:  iogcc@oklaosf.state.ok.us). 

In  addition,  the  American  Petroleum 
Institute  (API)  has  published  guidelines 
for  the  underground  storage  of  liquid 
hydrocarbons.  RP  1114,  Design  of 
Solution-Mined  Underground  Storage 
Facilities,  June  1994,  provides  basic 
guidance  on  the  design  and 
development  of  new  solution-mined 
underground  storage  facilities.  All 
aspects  of  solution-mined  storage  are 
covered,  including  selecting  an 
appropriate  site,  physically  developing 
the  cavern,  and  testing  and 
commissioning  the  cavern.  Also  covered 
are  plug  and  abandonment  practices.  RP 
1115,  Operation  of  Solution-Mined 
Underground  Storage  Facilities, 
September  1994,  provides  basic 
guidance  on  the  operation  of  solution- 
mined  underground  hydrocarbon  liquid 
or  liquefied  petroleum  gas  storage 
facilities.  All  aspects  of  solution-mined 
underground  storage  operation, 
including  cavern  hydraulics,  brine 
facilities,  wellhead  and  hanging  strings, 
and  cavern  testing  are  covered.  Both 
documents  are  available  &t)m  API,  1220 
L  Sti^t  NW.,  Washington  DC  20005 
(phone:  202/682-8000;  e-mail: 
publications@api.org). 

Subsequently,  in  view  of  the  lOGCC 
guidelines,  API  guidelines,  and  state 
regulations,  and  because  of  the  varying 
and  diverse  geology  and  hydrology  of 
the  many  sites,  RSPA  hag  decided  that 
generally  applicable  federal  safety 
standards  may  not  be  appropriate  for 
underground  storage  facilities. 
Moreover,  consistent  with  the 
President's  policy  on  government 
regulation,  before  choosing  a  direct 
regulatory  approach  to  a  problem,  we 
consider  alternative  solutions,  such  as 
eliciting  state  or  local  action,  publishing 
advisories,  encouraging  the 
development  and  use  of  voluntary 
standards,  and  hosting  cooperative 
federal/industry  seminars.  Therefore, 
RSPA,  recognizing  the  value  of 
underground  hydrocarbon  storage 
requirements  tailored  to  a  state's 
particular  circumstances,  is  encouraging 
state  action  and  voluntary  industry 
action  as  a  way  to  assure  underground 
storage  safety  instead  of  proposing 
additional  federal  regulations.  The 


following  Advisory  Bulletin  is  part  of 
that  effort. 

n.  Advisory  Bulletin  (ADB-97-04) 

To:  Ov»rners  and  Operators  of 
Hazardous  Liquid  and  Natural  Gas 
Pipelines. 

Subject:  Underground  storage. 

Purpose:  Inform  owners  and  operators 
of  the  availability  of  guidelines  for  the 
design  and  operation  of  underground 
storage  facilities  and  advise  them  to 
follow  applicable  state  and  RSPA  safety 
standards. 

Advisory:  RSPA  believes  the  lOGCC 
Guide  and  API  documents  are 
appropriate  for  use  by  pipeline 
operators  and  by  state  regulatory 
agencies  concerned  about  the  safety  of 
those  portions  of  underground  salt 
cavern  storage  fecilities  not  covered  by 
RSPA  pi{>eline  safety  regulations. 
Through  prior  direct  communication, 
RSPA  has  urged  state  agencies  to  use 
these  resources  in  their  safety  programs 
so  as  to  make  new  RSPA  regulations 
unnecessary.  And  at  this  time,  we  urge 
operators  of  underground  storage 
facilities  that  serve  interstate  gas  or 
hazardous  liquid  pipelines  to  comply 
not  only  with  the  lOGCC  Guide  and  API 
documents  but  also  with  the  appropriate 
state  underground  storage  regulations  to 
the  extent  feasible. 

We  also  remind  fecility  operators  that 
current  RSPA  safety  standards  for  gas 
smd  hazardous  liquid  pipelines  require 
operators  to  take  preventive  actions  that 
include  system  safety  analyses  and 
follow-up.  In  particular,  under  49  CFR 
192.605(c)(l)(v)  and  195.402(d)(l)(v), 
operators  must  identify  any  foreseeable 
malfunction  of  a  component  that  may 
result  in  a  hazard  to  persons  or  property 
and  take  steps  to  reduce  the  risk.  Also, 
under  §§  192.617  and  195.402(c)  (5)  and 
(6),  operators  must  analyze  failures  to 
leam  their  causes  and  minimize  the 
possibility  of  a  recurrence.  We  believe 
these  standards  substantially  satisfy  the 
need  that  NTSB  recognized  for  a 
comprehensive  safety  analysis  as  it 
relates  to  piping  at  underground  storage 
facilities. 

(49  U.S.C.  Chapter  601;  49  CFR  1.53) 

Issued  in  Washington.  DC,  on  July  1. 1997. 
Cesar  De  Leon, 

Deputy  Associate  Administrator  for  Pipeline 
Safety. 

|FR  Doc.  97-17722  Filed  7-9-97;  8:45  ami 
BILUNG  CODE  4910-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Rnance  Docket  No.  33421] 

West  Virginia  State  Rail  Authority- 
Acquisition  Exemption— CSX 
Transportation,  Inc. 

West  Virginia  State  Rail  Authority,  a 
Class  III  rail  common  carrier,  for  and  on 
behalf  of  the  State  of  West  Virginia,  has 
filed  a  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  29.59  miles  of 
rail  line  frxim  CSX  Transportation,  Inc. 
(CSXT)  from  milepost  BUl-0.0,  at  Tygart 
Junction,  to  milepost  BUI-28.4,  at 
Elkins  (known  as  the  Belington 
Subdivision),  and  from  milepost  BUM- 
0.0,  at  Huttonsville  Junction,  to  milepost 
BUM-1.19,  at  Elkins  Junction,  in 
Barbour  and  Randolph  Counties,  WV 
CSXT  will  continue  to  be  the  operator 
of  the  property. 

The  transaction  is  expected  to  be 
consummated  on  or  about  July  4,  1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33421,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Francis  G. 
McKenna,  Esq.,  Anderson  &  Pendleton, 
C.A.,  1700  K  Street,  N.W.,  Suite  1107, 
Washington,  DC  20006. 

Decided:  July  2,  1997. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianu, 
Secretary.  ' 

[FR  Doc.  97-18103  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Debt  Management  Advisory 
Committee;  Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  §  10(a)(2).  that  a  meeting 
will  be  held  at  the  U.S.  Treasury 
Department.  15th  and  Pennsylvania 
Avenue,  N.W.,  Washington,  D.C.,  on 
July  29  and  30,  1997,  of  the  following 
debt  management  advisory  committee: 

Public  Securities  Association 

Treasury  Borrowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
for  a  technical  backgroimd  briefing  by 
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Treasury  staff  on  July  29,  followed  by  a 
charge  by  the  Secretary  of  the  Treasury 
or  his  designate  that  the  committee 
discuss  particular  issues,  and  a  working 
session.  On  July  30,  the  committee  will 
present  a  written  report  of  its 
recommendations. 

The  background  briefing  by  Treasury 
staff  will  be  held  at  11:30  a.m.  Eastern 
time  on  July  29  and  will  be  open  to  the 
public.  The  remaining  sessions  on  July 
29  and  the  committee's  reporting 
session  on  July  30  will  be  closed  to  the 
public,  pursuant  to  5  U.S.C.  App. 
§  10(d). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  §  10(d)  and  vested  in  me  by 
Treasury  Department  Order  No.  101-05, 
that  the  closed  portions  of  the  meeting 
are  concerned  with  information  that  is 
exempt  from  disclosure  under  5  U.S.C. 
§  552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historically,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  committee  under  5  U.S.C.  App. 
§3. 

Although  the  Treasury's  final 
announcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
conunittee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  securities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
§552b(c)(9)(A). 

The  Office  of  the  Under  Secretary  for 
Domestic  Finance  is  responsible  few 
maintaining  records  of  debt 
management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 
matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  §  552b. 

Dated:  July  7,  1997. 
John  D.  HAwke,  Jr., 

Under  Secretary  (Domestic  Finance). 

(FR  Doc.  97-18109  Filed  7-9-97;  8:45  am) 

BILUNG  CODE  481&~25~M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5329 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5329,  additional  Taxes  Attributable  to 
Qualified  Retirement  Plans  (Including 
IRAs),  Aimuities,  Modified  Endowment 
Contracts,  and  MSAs. 
DATES:  Written  comments  should  be 
received  on  or  before  September  8, 
1997. 

ADDRESSES:  Direct  all  wrritten  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5569,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Additional  Taxes  Attributable  to 
Qualified  Retirement  Plans  (Including 
IRAs),  Annuities,  Modified  Endowment 
Contracts,  and  MSAs. 

OMB  Number:  1 545-0203 . 

Fonn  Number:  Form  5329. 

Abstract:  This  form  is  used  to 
compute  and  collect  taxes  related  to 
distributions  from  individual  retirement 
arrangements  (IRAs)  ainl  other  qualified 
plans.  These  taxes  are  for  excess 
contributions  to  an  IRA,  premature 
distributions  from  an  IRA  and  other 
qualified  retirement  plans,  excess 
accumulations  in  an  IRA  and  excess 
distributions  from  qualified  retirement 
plans.  The  data  is  used  to  help  verify 
that  the  correct  amount  of  tax  has  been 
paid. 

Current  Actions: 

Changes  to  Form  5329 

(1)  The  title  of  the  form  was  changed 
to  reflect  the  fact  that  an  additional  tax 
relating  to  medical  savings  accounts 
(MSAs)  is  now  figured  on  this  form. 


(2)  A  caution  was  added  after  line  4 
to  alert  taxpayers  to  the  rules  that  apply 
to  early  distributions  from  SIMPLEs. 
This  was  done  to  reflect  new  Internal 
Revenue  Code  section  72(t)(6),  which 
was  added  by  section  1421(b)(4)(A)  of 
P.L.  104-188. 

(3)  New  Part  III  was  added  to  reflect 
the  additional  tax  for  excess 
contributions  to  MSAs.  This  new  tax 
was  added  by  section  301(e)(4)  of  P.L. 
104-191,  which  added  section  4973(d) 
to  the  Code. 

(4)  Lines  18-26  in  old  Part  IV,  relating 
to  the  tax  on  excess  distributions,  were 
deleted.  They  were  replaced  with  an 
explanation  that  the  tax  does  not  apply 
to  distributions  during  years  beginning 
after  December  31, 1996,  and  before 
January  1,  2000.  The  application  of  this 
tax  was  limited  by  section  1452(b)  of 
P.L.  104-188,  which  added  section 
4980A(g)  to  the  Code. 

(5)  The  first  acceleration  election  was 
deleted  under  old  Part  V.  This  election 
was  deleted  because  taxpayers  would 
have  no  need  to  make  the  election  since 
the  tax  on  excess  distributions  does  not 
apply  for  1997,  1998,  or  1999. 

(6)  In  the  instructions.  Worksheets  1 
and  2  were  deleted.  They  dealt  with  the 
discretioneiry  method  and  the  attained 
age  method  of  computing  the 
uiuw:overed  grandfather  amount  for 
purposes  of  the  tax  on  excess 
distributions.  They  were  deleted 
because  the  tax  does  not  apply  for  1997, 
1998,  or  1999. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,000,000. 

Estimated  Time  Per  Respondent:  3 
hours,  46  minutes. 

Estimated  Total  Annual  Burden 
Hours:  3,760,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
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(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  2.  1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
|FR  Doc.  97-18120  Filed  7-9-97;  8:45  am] 
BIUJNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[Delegation  Order  No.  67  (Rev.  23)] 

Delegation  of  Authority 

AGENCY:  Internal  Revenue  Service. 
ACTION:  Delegation  of  authority. 

SUMMARY:  The  specific  authority  to  sign 
the  name  of,  or  on  behalf  of,  Michael  P. 
Dolan,  Acting  Commissioner,  Internal 
Revenue  Service.  The  text  of  the 
delegation  order  appears  below. 

EFFECTIVE  DATE:  May  26,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  R.  Ridgley,  Chief,  Office  of 
Organizational  Research,  M:SP:A,  Room 
401,  1255  22d  Street,  NW,  Washington, 
D.C.  20037,  (202)  874-4479  (not  a  toll- 
free  call). 

E/fect/ve;  May  26,  1997. 

Signing  the  Commissioner's  Name  or 
on  the  Commissioner's  Behalf. 

Authority:  To  sign  the  name  of,  or  on 
behalf  of,  Michael  P.  Dolan,  Acting 
Commissioner  of  Internal  Revenue. 

Delegated  to:  Persons  with  existing 
authority  to  sign  the  name  of,  or  on 
behalf  of,  Margaret  Milner  Richardson, 
Commissioner  of  Internal  Revenue. 

Redelegation:  This  authority  may  not 
be  redelegated. 

Source  of  Authority:  Treasury  Order 
150-10. 

This  order  is  effective  12:01  a.m.,  May 
26,  1997,  and  supersedes  Delegation 
Order  No.  67  (Rev.  22).  effective  May  12. 
1993. 


Dated:  June  16. 1997. 
Michael  P.  Dolan, 

Acting  Commissioner. 

(FR  Doc.  97-18119  Filed  7-9-97;  8:45  am] 

BILUNG  CODE  483(M)1-P 


UNITED  STATES  INFORMATION 
AGENCY 

Civic  Education  Institute  for  the  Middle 
East 

ACTION:  Request  for  proposals. 

SUMMARY:  The  Study  of  the  U.S.  Branch 
of  the  United  States  Information 
Agency's  Bureau  of  Educational  and 
Cultural  Affairs  armounces  an  open 
competition  for  an  assistance  award. 
Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  IRS  regulation  26  CFR 
1.501(c)  may  apply  to  conduct  a  3—4 
week  U.S. -based  institute  on  innovative 
approaches  to  cxuriculum  development 
and  teaching  methodology  in  civic 
education  and  social  studies  for 
approximately  15  educators  from  Israel, 
Jordan,  and  West  Bank/Gaza 
(Palestinian  Authority).  The  purpose  of 
this  institute  is  to  expose  participants  to 
recent  developments  in  U.S.  civic 
education  curriculum  and  teaching 
practice,  and  to  enable  participants  to 
examine  and  discuss  their  current/ 
projects  approaches  with  U.S.  educators 
and  with  each  other.  Anticipated 
outcomes  of  the  institute  would  be  the 
development/refinement  of  viable 
curricular  materials  that  will  enable 
these  educadonal  sectors  to  prepare 
students  to  become  responsible 
community  members  as  the  peace 
process  develops.  The  long-term  goal  of 
the  institute  is  to  strengthen  the 
teaching  of  citizenship  skills  in  the 
region.  Participants  will  have 
professional  responsibilities  which  are 
concerned  with  the  development/ 
revision  of  up-to-date  civic  education 
and  social  studies  curricular  materials, 
and  appropriate  teaching  methodologies 
for  such  materials.  Overseas  participants 
in  this  program  will  be  identified  and 
selected  by  U.S.  Information  Service 
(USIS)  posts  abroad,  and  will  be 
English-speaking.  The  program  should 
take  place  for  3—4  weeks  during 
January/February  of  1998. 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 


and  the  people  of  other  countries  *   *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *   *   •  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  coimtries  of 
the  world  " 

The  funding  authority  for  the  program 
cited  above  is  provided  through  the 
Mutual  Educational  and  Cultural 
Exchange  Act  of  1961,  as  amended. 
Public  Law  87-256  (Fulbrighl  Hays 
Act)  The  Fulbright  program  seeks  to 
increase  mutual  understanding  between 
the  people  of  the  United  States  and 
people  of  other  countries.  Pursuant  to 
the  Bureau's  authorizing  legislation, 
programs  must  "maintain  a  non- 
political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life,"  and  must  "maintain 
their  scholarly  integrity  and  shall  meet 
the  highest  standards  of  academic 
excellence  *   •   *" 

Programs  and  projects  must  conform 
with  Agency  requirements  and 
guidelines  outlined  in  the  Solicitation 
Package.  USIA  projects  and  programs 
are  subject  to  the  availability  of  funds. 

ANNOUNCEMENT  TITLE  AND  NUMBER:  All 
communications  with  USLA  concerning 
this  RFP  should  refer  to  the 
announcement's  title  and  reference 
number  E/AAS-97-12. 

DEADUNE  FOR  PROPOSALS:  All  copies 

must  be  received  at  the  U.S.  Information 
Agency  by  5  p.m  Washington,  D.C  time 
on  Friday,  August  15.  1997.  Faxed 
documents  will  not  be  accepted  at  any 
time.  Documents  postmarked  by  the  due 
date  but  received  at  a  later  date  will  not 
be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  Solicitation  Package 
containing  more  detailed  award  criteria, 
required  application  forms,  and 
standard  guidelines  for  preparing 
proposals  (including  specific 
information  on  budget  preparation), 
applicants  should  contact:  Gretchen 
Christison.  Study  of  the  U.S.  Branch,  E/ 
AAS,  Room  256,  U.S.  Information 
Agency,  301  4th  Street,  S.W., 
Washington,  D.C.  20547,  tel:  202-619- 
4557  fax:  202-619-6790,  Internet 
address  gchristi@usia.gov. 

TO  DOWNLOAD  A  SOUCITATION  PACKAGE 
VIA  INTERNET:  The  entire  Solicitation 
Package  may  be  downloaded  from 
USLA's  website  at  http://www.usia.gov/ 
education/rfps.  Please  read  all 
information  before  downloading. 


37122 


Federal  Register      Vol.  62.  No.  132  /  Thursday,  July  10,  1997  /  Notices 


TO  RECEIVE  A  SOLICrTATlON  PACKAGE  VIA 
FAX  ON  DEMAND:  The  entire  Solicitation 
Package  may  be  received  via  the 
Bureau's    Grants  Information  Fax  on 
Demand  System  ",  which  is  accessed  by 
calling  202/401-7616.  Please  request  a 
■"Catalog"  of  available  documents  and 
order  numbers  when  first  entering  the 
system. 

Please  specify  USIA  Program  Officer 
Gretchen  Christison  on  all  inquiries  and 
correspondences.  Interested  applicants 
should  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Agency 
staff  may  not  discuss  this  competition  in 
any  way  with  applicants  until  the 
Bureau  proposal  review  process  has 
t)een  completed. 

SUBMBSIONS:  Applicants  must  follow  all 
instructions  given  in  the  Solicitation 
Package.  The  original  and  10  copies  of 
the  application  should  be  sent  to:  U.S. 
Information  Agency,  Ref.:  Qvic 
Education  Institute  EyAAS-97/12, 
Office  of  Grants  Management,  E/XE, 
Room  326,  301  4th  Street,  S.W., 
Washington,  DC.  20547 

Applicants  must  also  submit  the 
"Executive  Summary  "  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  This 
material  must  be  provided  in  ASCII  text 
(DOS)  format  writh  a  meiximum  line 
length  of  65  characters.  USIA  will 
transmit  these  Bles  electronically  to 
USIS  posts  overseas  for  their  review, 
with  the  goal  of  reducing  the  time  it 
takes  to  get  posts'  comments  for  the 
Agency's  grants  review  process. 

Ehvenity,  Freedom  and  Democracy 
Guidelines 

Pvirsuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity  '  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges. 

Applicants  are  strongly  encouraged  to 
adhere  to  the  advancement  of  this 
principle  both  in  program 
administration  and  in  program  content. 
Please  refer  to  the  review  criteria  under 
the  'Support  for  Diversity'  section  for 
specific  suggestions  on  incorporating 
diversity  into  the  total  proposal.  Public 
Law  104-319  provides  that  'in  carrying 
out  programs  of  educational  and' 
cultural  exchange  in  countries  whose 
people  do  not  fully  enjoy  freedom  and 
democracy",  USIA  "shall  take 


appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  countries." 
Proposals  should  account  for 
advancement  of  this  goal  in  their 
program  contents,  to  the  full  extent 
deemed  feasible. 

Proposed  Budget 

Total  USIA-funded  budget  award 
(pro^'am  and  administrative  costs) 
should  not  exceed  $125,000.  USIA- 
funded  administrative  costs  should  be 
as  low  as  possible  and  should  not 
exceed  $25,000.  Please  note:  USIA  will 
fund  all  international  travel  directly, 
therefore  international  travel  costs 
should  not  be  included  in  the  budget 
submission.  Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  Applicants  must 
submit  a  comprehensive  budget  for  the 
entire  program.  There  must  be  a 
summary  budget  as  well  as  a  break- 
down reflecting  both  the  administrative 
budget  and  the  program  budget.  Please 
refer  to  the  Program  Objectives,  Goals, 
and  Implementation  ( 'POGI")  in  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions  for  proposals. 

Review  Process 

USIA  will  acknowledge  receipt  of  all 
proposals  and  will  review  them  for 
technical  eligibility.  Proposals  will  be 
deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  Eligible 
proposals  will  be  forwarded  to  panels  of 
USIA  offices  for  advisory  review.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  USIA 
Office  of  North  African,  Near  Eastern, 
and  South  Asian  Affairs  and  the  USIA 
post  overseas,  where  appropriate. 
Proposals  may  be  reviewed  by  the  Office 
of  the  General  Counsel  or  by  other 
Agency  elements.  Funding  decisions  are 
at  the  discretion  of  the  USIA  Associate 
Director  for  Educational  and  Cultural 
Affairs.  Final  technical  authority  for 
assistance  awards  (grants  or  cooperative 
agreements)  resides  with  the  USIA 
grants  officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Quality  of  the  program  idea: 
Proposals  should  exhibit  originality, 
substance,  precision,  and  relevance  to 
Agency  mission. 


2.  Program  planning:  Detailed  agenda 
and  relevant  work  plan  should 
demonstrate  substantive  undertakings 
and  logistical  capacity.  Agenda  and  plan 
should  adhere  to  the  program  overview 
and  guidelines  described  above. 

3.  Ability  to  achieve  program 
objectives:  Objectives  should  be 
reasonable,  feasible,  and  flexible. 
Proposals  should  clearly  demonstrate 
how  the  institution  will  meet  the 
program's  objectives  and  plan. 

4.  Multiplier  effect/impact:  Proposed 
programs  should  strengthen  long-term 
mutual  understanding,  including 
maximum  sharing  of  information  and 
establishment  of  long-term  institutional 
and  individual  linkages, 

5.  Support  of  Diversity:  Proposals 
should  demonstrate  substantive  support 
of  the  Bureau's  policy  on  diversity. 
Achievable  and  relevant  features  should 
be  cited  in  both  program  administration 
(selection  of  participants,  program 
venue  and  program  evaluation)  and 
program  content  (orientatiqn  and  wrap- 
up  sessions,  program  meetings,  resource 
materieds  and  follow-up  activities. 

6.  Institutional  Capacity:  Proposed 
personnel  and  institutional  resources 
should  be  adequate  and  appropriate  to 
achieve  the  program  or  project's  goals. 

7.  Institution's  Recora/ Aoility: 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
exchange  programs,  including 
responsible  fiscal  management  and  full 
compliance  with  all  reporting 
requirements  for  past  Agency  grants  as 
determined  by  USIA's  Office  of 
Contracts.  The  Agency  will  consider  the 
past  performance  of  prior  recipients  and 
the  demonstrated  potential  of  new 
applicants. 

8.  Follow-on  Activities:  Proposals 
should  provide  a  plan  for  continued 
follow-on  activity  (without  USIA 
support)  which  ensures  that  USIA 
supported  programs  are  not  isolated 
events. 

9.  Project  Evaluation:  Proposals 
should  include  a  plan  to  evaluate  the 
activity's  success,  both  as  the  activities 
unfold  and  at  the  end  of  the  program.  A 
draft  survey  questionnaire  or  other 
technique  plus  description  of  a 
methodology  to  use  to  link  outcomes  to 
original  project  objectives  is 
recommended.  Successful  applicants 
will  be  expected  to  submit  intermediate 
reports  after  each  project  component  is 
concluded  or  quarterly,  whichever  is 
less  frequent. 

10.  Cost-effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries  and 
honoraria,  should  be  kept  as  low  as 
possible.  All  other  items  should  be 
necessary  and  appropriate. 
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11.  Cost-sharing:  Proposals  should 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  USIA  representative. 
Explanatory  information  provided  by 
the  Agency  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Agency  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  USIA  procedures. 

Dated:  )uly  2,  1997. 
James  D.  Whitten, 

Acting  Deputy  Associate  Director  for 

Educational  and  Cultural  Affairs. 

(PR  Doc.  97-17856  Filed  7-9-97:  8:45  am] 

BILUNG  CODE  8230-01 -M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editonai  corrections  of  previously 
published  Presidential.  Rule.  Proposed  Rule. 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Otiice  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  m 
the  appropnate  document  categones 
elsewhere  in  the  issue. 


DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

42  CFR  Part  67 
RIN  0919-AAOO 

Health  Services  Research,  Evaluation, 
Demonstration,  and  Dissemination 
Projects;  Peer  Review  of  Grants  and 
Contracts 

Correction 

In  rule  document  97-6758,  beginning 
on  page  12906,  in  the  issue  of  Tuesday, 
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March  18,  1997,  make  the  following 
correction: 

§67.15    [Corrected). 

On  page  12910,  in  the  third  column, 
in  §  67.15  (d)(2){i)(A),  "The  number" 
should  read  "The  member". 

BILLING  CODE  1S06-01-O 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  25 

[Doct^et  No  28930;  Notice  No.  97-9] 

RIN  212a-AF82 

Revision  of  Gate  Requirements  for 
High-Lift  Device  Controls 

Correction 

In  proposed  rule  document  97-14886, 
beginning  on  page  31482,  in  the  issue  of 
Monday,  June  9,  1997,  make  the 
following  corrections: 


On  page  31482,  in  the  first  column, 
under  ADDRESSES,  in  the  14th  line, 
"CMTS@Afaa.dot.gov."  should  read 
"CMTS@faa.dot.gov." 

§25.145    [Corrected] 

On  page  31485,  in  the  first  column,  in 
§  25.145(c),  in  the  fifth  line,  "positive" 
should  read  "position". 

BtLUNG  CODE  ISOS^-0 
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Laws 
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the  revision  date  of  each  title. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JULY  10,  1997 


AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Spearmint  oil  produced  in  Far 
West;  published  7-9-97 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

l-lawailan  and  territorial 
quarantine  notices: 

Papaya,  caramtx>la,  and 
litchi;  published  7-10-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 

State  operating  permits 
programs — 

Virginia:  published  6-U>-97 

Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan —         .  , 

National  priorities  list 
update;  published  7-10- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Food  additives: 

Adjuvants,  production  aids, 
and  sanitizers — 

4-nonylphenol, 
formaldehyde  and  1- 
dodecanethiol;  published 
7-10-97 

NATIONAL  SCIENCE 
FOUNDATION 

Antarctica,  medical  screening 
of  agency-sponsored 
personnel  traveling  to; 
published  6-10-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

McDonnell  Douglas; 
published  6-25-97 

Class  D  airspace;  published  6- 
17-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Common  crop  insurance 
regulations: 
Tobacco;  comments  due  by 

7-16-97;  published  6-16- 

97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Boll  Weevil  eradication  loan 
program;  imptementatron; 
comments  due  by  7-15- 
97;  published  5-16-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Sodium  acetate  and  sodium 
diacetate  use  as  flavoring 
agents;  comments  due  by 
7-18-97;  published  6-23- 
97 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Telecommunications  systems 
construction  policies  and 
procedures: 
Digital,  stored  program 
controlled  central  office 
equipment;  acceptance 
test  policy;  comments  due 
by  7-16-97;  published  6- 
16-97 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alasica;  fisheries  of 
Exclusive  Economic 
Zone — 

At-sea  scale  certification 
program;  comments  due 
by  7-16-97;  published 
6-16-97 

Ice  and  slime  standard 
allowances  for 
unwashed  Pacific 
halibut  and  sablefish; 
comments  due  by  7-17- 
97;  published  6-17-97 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
sendees  (CHAMPUS): 
TRICARE  selected  reserve 
dental  program  (TSRDP); 
comments  due  by  7-15- 
97;  published  5-16-97 


Federal  Acquisition  Regulation 

(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 

ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 

Energy  conservation: 
New  Federal  residential 
buildings;  energy 
efficiency  code;  comments 
due  by  7-14-97;  putMished 
5-2-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Secondary  lead  smelters, 

new  and  existing; 

comments  due  by  7-14- 

97;  published  6-13-97 
Air  quality  implementation 
plans;  approval  and 
promutgation;  vanous 
States: 
California;  comments  due  by 

7-17-97;  published  6-17- 

97 
Illinois;  comments  due  by  7- 

17-97;  published  6-17-97 
Michigan;  comments  due  by 

7-14-97;  published  6-12- 

97 
South  Carolina;  comments 

due  by  7-16-97;  published 

6-16-97 
Tennessee;  comments  due 

by  7-17-97;  published  6- 

17-97 
Virginia;  comments  due  by 

7-14-97;  published  6-13- 

97 
Wisconsin;  comments  due 

by  7-14-97;  published  6- 

12-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cartwn  disulfide;  comments 

due  by  7-15-97;  published 

5-16-97 
Clopyralid;  comments  due 

by  7-15-97;  published  5- 

16-97 
Propamocarb  hydrochionde; 

comments  due  by  7-15- 

97;  published  5-16-97 
Pyridaben;  comments  due 

by  7-15-97;  published  5- 

16-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Terminal  equipment, 
connection  to  telephone 
networt< — 

Inside  winng;  comments 
due  by  7-17-97; 
published  7-8-97 


Radio  stations;  table  of 
assignments: 
Minnesota  et  al.;  comments 

due  by  7-14-97;  published 

5-29-97 

Missoun;  comments  due  by 
7-14-97;  published  5-29- 
97 

Television  broadcasting: 
Advanced  television  (ATV) 
systems;  digital 
technology  conversion; 
reporting  and 
recordkeeping 
requirements;  comments 
due  by  7-15-97;  published 
5-16-97 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure: 
Insured  status;  notification  ol 
changes;  comments  due 
by  7-14-97;  published  5- 
14-97 

FEDERAL  ELECTION 
COMMISSION 

Rulemaking  petitions 
Prohibited  and  excessive 
contributions;  "soft 
money";  comments  due 
by  7-18-97;  published  6- 
18-97 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulatwn 

Z): 

Home  equity  loan  ma/ket; 
disclosure  requirements 
and  closed-end  mortgage 
loan  limitations,  heanngs; 
comments  due  by  7-18- 
97,  published  4-29-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

GRAS  or  pnor-sanctioned 

ingredients: 

Critena  clanfication; 
comments  due  by  7-15- 
97;  published  4-17-97 

Medical  devices 
Medical  device  corrections 
and  removals;  reporting 
requirements,  comments 
due  by  7-18-97,  published 
5-19-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  building  products 
standards  and  certification 
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program:  use  of  materials 
bulletins;  comments  due  by 
7-18-97,  published  5-19-97 
HUD-owned  properties 
HUD-acquired  single  family 
property,  disposition; 
comments  due  by  7-14- 
97,  published  5-13-97 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Contracts  and  grants: 
Indian  highway  safety 
program:  competitive  grant 
selection  criteria, 
comments  due  by  7-15- 
97,  published  5-16-97 
INTERIOR  DEPARTMENT 
Fish  and  Wildlile  Service 
Endangered  and  thrsatened 
species 

Alexander  archipelago  wolf 
etc.,  comments  due  by  7- 
14-97;  published  6-12-97 
'oha  wai,  et  ai   (ten  plant 
taxa  from  Maui  Nui, 
Hawaii);  comments  due 
by  7-14-97,  published  5- 
15-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 

Utah,  comments  due  by  7- 
14-97;  published  6-13-97 
LABOR  DEPARTMENT 
Mine  Safety  and  Heaith 
Administration 
Coal,  metal  and  nonmetai 
mine  safety  and  health: 


Roof  and  rocl<  bolts  and 
accessories;  safety 
starxlards;  comment 
penod  extension; 
comments  due  by  7-14- 
97,  published  6-30-97 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite, 
comments  due  by  7-14- 
97;  published  5-14-97 

NUCLEAR  REGULATORY 

COMMISSION 

Byproduct  matenal;  domestic 
licensing: 

Radioactive  drugs  containing 
one  microcurie  of  cartwn- 
14  urea;  distnbution  to 
persons  lor  >in  vivo> 
diagnostic  use;  comments 
due  by  7-16-97;  published 
6-16-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Secunties: 
Secunties  Act  of  1933; 
section  18  covered 
secunties,  comments  due 
by  7-17-97;  published  6- 
17-97 
STATE  DEPARTMENT 
Visas;  immigrant 
documentation: 
Diversity  immigrant  visa 
program;  tottery 
administration  fee; 
comments  due  by  7-16- 
97;  published  6-16-97 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Michigan;  comments  due  by 
7-15-97;  published  4-1  &- 
97 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules: 

Fees  for  air  traffic  sen/ices 
for  certain  flights  through 
U.S.-controlled  airspace; 
comments  due  by  7-18- 
97;  published  3-20-97 
Airworthiness  directives: 
Boeing;  comments  due  by 

7-17-97;  published  6-6-97 
Bombardier;  comments  due 
by  7-14-97;  published  6-4- 
97 
Raytheon;  comments  due  by 
7-18-97;  published  5-13- 
97 
Robinson  Helicopter  Co.; 
comments  due  by  7-18- 
97;  published  5-1»-97 
Twin  Commander  Aircraft 
Corp.;  comments  due  by 
7-17-97;  published  5-9-97 
Class  E  airspace;  comments 
due  by  7-14-97;  published 
5-28-97 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 


Compressed  natural  gas 
fuel  containers;  comments 
due  by  7-14-97;  published 
5-30-97 


Pilots  Records 
Act  of  1996: 


Improvement 


National  Driver  Register 
information;  procedures 
for  pilots  to  request  and 
air  carriers  to  receive; 
comments  due  by  7-18- 
97;  published  5-19-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Contracts  and  exem^rtions: 

Rail  general  exemption 
authority — 

Nonfen-ous  recydabies; 
comments  due  by  7-15- 
97;  published  5-23-97 

Rail  licensing  procedures: 

Commuter  rail  service 
continuation  subsidies  arxj 
discontinuance  notices; 
comments  due  by  7-14- 
97;  published  6-12-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Liquidity;  comments  due  by  7- 
14-97;  putilished  5-14-97 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 
[Docket  No.  97-06^1] 

Tuberculosis  in  Cattle  and  Bison;  State 
Designation;  Hawaii 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
tuberculosis  regulations  concerning  the 
interstate  movement  of  cattle  and  bison 
by  reducing  the  designation  of  Hawaii 
from  an  accredited-free  State  to  an 
accredited-free  (suspended)  State.  We 
have  determined  that  Hawaii  no  longer 
meets  the  criteria  for  designation  as  an 
accredited- tree  State  but  meets  the 
criteria  for  designation  as  an  accredited- 
free  (suspended)  State.  This  change  is 
necessary  to  prevent  the  spread  of 
tuberculosis  in  catUe  and  bison. 
DATES:  Interim  rule  effective  July  1 1 , 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  9,  1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-063-1.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS.  Suite  3C03.  4700  River  Road 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  conmients  refer  to 
Docket  No.  97-063-1.  Comments 
received  may  be  inspected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 


.Mitchell  Essey,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  Suite  3BG8,  4700 
River  Road  Unit  43,  Riverdale.  MD 
20737-1231, (301)  734-7727. 

SUPPLEMENTARY  INFORMATION: 

Background 

Bovine  tuberculosis  is  the  contagious, 
infectious,  and  communicable  disease 
caused  by  Mycobacterium  bovis.  The 
tuberculosis  regulations  contained  in  9 
CFR  part  77  (referred  to  below  as  the 
regulations),  regulate  the  interstate 
movement  of  cattle  and  bison  because  of 
tuberculosis.  Cattle  and  bison  not 
known  to  be  affected  with  or  exposed  to 
tuberculosis  are  eligible  for  interstate 
movement  without  restriction  if  those 
cattle  or  bison  are  moved  from 
jurisdictions  designated  as  accredited- 
free  States,  accredited-free  (suspended) 
States,  or  modified  accredited  States. 
The  regulations  restrict  the  interstate 
movement  of  cattle  or  bison  not  known 
to  be  affected  with  or  exposed  to 
tuberculosis  if  those  cattle  or  bison  are 
moved  from  jurisdictions  designated  as 
nonmodified  accredited  States. 

The  status  of  a  State  is  based  on  its 
freedom  from  evidence  of  tuberculosis, 
the  effectiveness  of  the  State's 
tuberculosis  eradication  program,  and 
the  degree  of  the  State's  compliance 
with  the  standards  contained  in  a 
document  captioned  "Uniform  Methods 
and  Rules — Bovine  Tuberculosis 
Eradication,"  which  is  incorporated  by 
reference  into  the  regulations. 

An  accredited-free  State,  as  defined  in 
§  77.1  of  the  regulations,  is  a  State  that 
has  no  findings  of  tuberculosis  in  any 
cattle  or  bison  in  the  State  for  at  least 
5  years.  The  State  must  also  comply 
with  all  the  provisions  of  the  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  incorporated 
by  reference  in  the  regulations  regarding 
accredited-free  States. 

An  accredited-fr«e  (suspended)  State 
is  defined  as  a  State  with  accredited-free 
status  in  which  tuberculosis  has  been 
detected  in  any  cattle  or  bison  in  the 
State.  A  State  with  accredited-free 
(suspended)  status  is  qualified  for 
redesignation  of  accredited-free  status 
after  the  herd  in  which  tuberculosis  is 
detected  has  been  quarantined,  an 
epidemiological  investigation  has 
confirmed  that  the  disease  has  not 
spread  from  the  herd,  and  all  reactor 
cattle  and  bison  have  been  destroyed. 


However,  if  tuberculosis  is  detected  in 
two  or  more  herds  in  the  State  within 
48  months,  the  State's  accredited-free 
status  is  revoked. 

Before  publication  of  this  interim 
rule,  Hawaii  was  designated  in  §  77.1  of 
the  regulations  as  an  accredited-free 
State.  However,  because  tuberculosis 
has  recentlj^been  confirmed  in  one  beef 
herd  within  the  State,  the  Administrator 
has  determined  that  Hawaii  no  longer 
meets  the  criteria  for  designation  as  an 
accredited -free  State,  but  instead  meets 
the  criteria  for  designation  as  an 
accredited-free  (suspended)  State. 
Therefore,  we  are  amending  the 
regulations  by  removing  Hawaii  from 
the  list  of  accredited-free  States  in  §  77.1 
and  adding  it  to  the  list  of  accredited- 
free  (suspended)  States  in  that  section. 

Because  tuberculosis  has  been 
confirmed  in  only  one  cattle  herd  on 
one  island  of  Hawaii.  Molokai.  APHIS 
considered  adapting  the  regulations  to 
establish  different  regions  in  Hawaii  and 
to  designate  the  island  of  Molokai  as  an 
accredited-free  (suspended)  region 
without  affecting  the  status  of  the 
remainder  of  the  State.  However, 
revising  the  regulations'  regulatory 
framework  to  establish  regions  for 
tuberculosis  would  take  considerable 
time  and  would  require  an  opportunity 
for  public  comment.  APHIS  may 
develop  a  proposal  to  do  this  in  the 
future.  However,  due  to  the  need  for 
immediate  action  described  below,  we 
are  not  attempting  to  establish  regions 
in  Hawaii  in  this  action. 

Immediate  Action 

The  Administrator  of  the  ■\nimal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  necessary  to  change 
the  regulations  so  that  they  accurately 
reflect  the  current  tuberculosis  status  of 
Hawaii  as  an  accredited-free 
(suspended)  State.  This  will  provide 
prospective  cattle  and  bison  buyers  with 
accurate  and  up-to-date  information. 

Because  prior  notice  and  other  public 
procedures  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  publication  in 
the  Federal  Register.  We  will  consider 
comments  that  are  received  within  60 
days  of  publication  of  this  rule  in  the 
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Federal  Register.  After  the  comment 
period  closes,  we  will  publish  another 
document  in  the  Federal  Register.  It 

will  include  a  discussion  of  any 
comments  we  receive  and  any 
amendments  we  are  making  to  the  rule 
as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

According  to  the  1992  cAsus  of 
Agriculture,  Hawaii  has  874  cattle  herds 
containing  191,230  cattle.  Some  757  of 
these  herds,  or  87  percent,  contain  200 
or  fewer  cattle  apiece  and  are  assumed 
to  be  owned  by  small  businesses. 
Changing  the  status  of  Hawaii  may 
affect  the  marketability  of  cattle  from 
the  State,  since  some  prospective  cattle 
buyers  prefer  to  buy  cattle  from 
accredited-free  States.  This  may  result 
in  a  small  detrimental  economic  impact 
on  some  small  entities,  although  it 
appears  that  sales  of  cattle  firom  Hawaii 
to  other  States  are  quite  small  in 
volume.  We  anticipate  that  this  action 
will  not  have  a  significant  effect  on 
marketing  patterns  in  Hawaii  and  will 
therefore  not  have  a  significant  effect  on 
those  small  entities  affected  by  this 
action. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988^  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.]. 


List  of  Subjects  in  9  CFR  Part  77 

Animal  diseases.  Bison,  Cattle, 
Reporting  and  recordkeeping 
requirements.  Transportation, 
Tuberculosis. 

Accordingly,  9  CFR  part  77  is 
amended  as  follows: 

PART  77— TUBERCULOSIS 

1.  The  authority  citation  for  part  77 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  111.  114, 114a,  115- 
117, 120,  121, 134b,  134f;  7  CFR  2.22,  2.80, 
and  371.2(d). 

§77.1    [Amended] 

2.  In  §  77.1,  in  the  definition  for 
Accredited-free  state,  paragraph  (2)  is 
amended  by  removing  "Hawaii,'. 

3.  In  §  77.1,  in  the  definition  for 
Accredited- free  (suspended)  State, 
paragraph  (2)  is  amended  by  removing 
"None"  and  adding  "Hawaii"  in  its 
place. 

Done  in  Washington,  DC,  this  7th  day  of 
July  1997. 
Cnlg  A.  Reed, 

Acting  Administrator,  Animal  and  Plant 
HealOi  Inspection  Senrice. 
[FR  Doc.  97-18205  Filed  7-10-97;  8:45  ami 

BILUNG  C006  3410-3^-l> 


NATIONAL  CREDIT  UNION 

ADMINISTRATION 

12  CFR  Part  790 

Description  of  NCUA;  Requests  for 
Agency  Action 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
action:  Final  rule. 

summary:  Several  months  ago,  the 
NCUA  Board  officially  changed  the 
name  of  the  Asset  Liquidation  and 
Management  Center  (ALMC)  to  the 
Asset  Management  and  Assistance 
Center  (AMAC).  A  new  description  of 
the  AMAC  was  placed  in  the 
regulations.  The  substitution  of  AMAC 
for  ALMC  is  made  in  one  section  of  the 
regulations.  This  is  merely  a 
housekeeping  change. 
dates:  Effective  July  11,  1997. 
ADDRESSES:  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  VA  22314-3428. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hattie  M.  Ulan,  Special  Counsel  to  the 
General  Counsel  at  the  above  address  or 
telephone:  703-518-6540. 
SUPPLEMENTARY  INFORMATION:  The 
NCUA  Board  established  the  ALMC  in 
July  1988.  to  deal  with  an  emerging 


concentration  of  real  estate  assets  in  a 
limited  number  of  troubled  credit 
unions.  The  ALMC's  mission  and 
responsibilities  have  expanded  over  the 
years.  In  October  of  1996,  the  NCUA 
Board  changed  the  name  of  the  Asset 
Liquidation  Management  Center  to  the 
Asset  Management  and  Assistance 
Center.  In  February  1997,  the  NCUA 
Board  noted  the  name  change  in  the 
Federal  Register.  The  NCUA  Board  also 
replaced  the  description  of  the  duties  of 
the  ALMC  with  a  new  description  of  the 
duties  of  the  AMAC,  (See  62  FR  8155, 
2/24/97.)  The  substitution  of  Asset 
Management  and  Assistance  Center  for 
Asset  Liquidation  Management  Center  is 
now  being  made  in  paragraph  790.2(a) 
of  the  NCUA  Regulations.  This 
paragraph  sets  forth  the  general 
organization  of  NCUA. 

Regulatory  Procedures 

Since  the  amendment  is  merely  a 
housekeeping  change  to  reflect  current 
nomenclature,  none  of  the  regulatory 
analyses  are  required. 

List  of  Subjects  in  12  CFR  Part  790 

Credit  unions. 

By  the  National  Credit  Union 
Administration  Board  on  July  7, 1997. 
Becky  Baker, 
Secretary  of  the  Board. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  12  CFR  Ch.  Vn  is 
amended  as  set  forth  below. 

PART  790— DESCRIPTION  OF  NCUA; 
REQUESTS  FOR  AGENCY  ACTION 

1.  The  authority  citation  for  part  790 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1766,  12  U.S.C.  1789, 
12  U.S.C.  1795f. 

2.  Amend  §  790.2  by  revising 
paragraph  (a)  to  read  as  follows; 

§  790.2    Central  and  regional  office 
organization. 

(a)  General  organization.  NCUA  is 
composed  of  the  Board  with  a  Central 
Office  in  Alexandria,  Virginia,  six 
Regional  Offices,  the  Asset  Management 
and  Assistance  Center,  the  Community 
Development  Revolving  Loan  Program, 
and  the  NCUA  Central  Liquidity  Facility 
(CLF). 
•        •        *        •        • 

[FR  Doc  97-18224  Filed  7-10-97;  8:45  am) 
BILUNG  COOE  7S3S-01-P 
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DEPARTMEf4T  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  97-NM-19-AD;  Amendment 
39-10069;  AD  97-14-13] 

RIN  2120-AA64 

Airworthiness  Directives;  Gulfstream 
Aerospace  Corporation  Model  G-159 
(G-l)  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Gulfstream  Model 
G-159  (G-I)  airplanes,  that  currently 
requires  repetitive  inspections  to  detect 
chafe  wear  on  the  upper  diagonal  engine 
mount  tube,  and  replacement  or  repair, 
if  necessary.  This  amendment  requires 
the  installation  of  chafe  guards  at  the 
engine  mounts,  which  terminates  the 
currently  required  inspections.  It  also 
requires  that  the  chafe  guards  then  be 
repetitively  inspected  for  chafe  wear. 
This  amendment  is  prompted  by  the 
development  of  a  modification  that  will 
provide  better  protection  of  the  subject 
area  against  future  chafe  wear.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  excessive  chafe 
wear  in  the  area  of  the  upper  diagonal 
engine  mount  tubes  and  trusses;  if  not 
detected  and  corrected,  such  wear  could 
result  in  failure  of  the  engine  mount 
assembly  and  possible  separation  of  the 
engine  from  the  airplane. 
DATES:  Effective  August  15,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  15, 
1997. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Gulfstream  Aerospace  Corporation, 
Technical  Operations  Department,  P.O. 
Box  2206,  M/S  D-10,  Savannah,  Georgia 
31402-2206.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington;  or  at  the  FAA,  Atlanta 
Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building, 
1701  Columbia  Avenue,  Suite  2-160, 
College  Park,  Georgia;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Marsh,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ACE- 


117A,  FAA,  Atlanta  Aircraft 
Certification  Office,  Small  Airplane 
Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College 
Park,  Georgia  30337-2748;  telephone 
(404)  305-7362;  fax  (404)  305-7348. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  67-17-05, 
amendment  39-511  (32  FR  7248.  May 
16,  1967),  which  is  applicable  to  certain 
Gulfstream  Model  G-159  (G-I) 
airplanes,  was  published  in  the  Federal 
RegUter  on  March  6,  1997  (62  FR 
10226).  The  action  proposed  to 
superseded  AD  67-17-05  to  continue  to 
require  repetitive  visual  insp>ections  to 
detect  chafe  wear  of  the  engine  moimt 
tube,  and  repair  or  replacement  of  the 
tube(s),  if  necessary.  These  inspections 
would  be  required  to  continue  until  (1) 
a  one-time  inspection  is  performed  to 
detect  chafe  wear  of  the  upper  diagonal 
truss,  and  (2)  chafe  guards  are  installed. 
(Once  chafe  guards  are  installed,  the 
previously  required  visual  inspections 
of  the  engine  mount  tubes  would  be 
terminated.)  The  action  also  proposed  to 
require  that,  after  the  chafe  guards  are 
installed,  an  inspection  of  the  chafe 
guards  be  conducted  at  intervals  of 
2,500  hours  time-in-service. 

Interested  persons  have  been  afforded 
an  opporttuiity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  146 
Gulfstream  Model  G-159  airplanes  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  72 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD. 

The  actions  that  are  currently 
required  by  AD  67-17-05  take 
approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 
operators  is  estimated  to  be  $17,280,  or 
$240  per  airplane,  per  inspection. 

The  installation  of  the  cnafe  guards 
that  is  required  by  this  AD  action  will 
take  approximately  40  work  hours  per 
airplsme  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$152  per  airplane.  Based  on  the^ 
figures,  the  cost  impact  of  the 


requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $183,744.  or 
$2,552  per  airplane. 

The  inspections  of  the  chafe  guards 
that  are  required  by  this  AD  action  will 
take  approximately  4  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
CTirrently  required  actions  on  U.S. 
operators  is  estimated  to  be  $17,280,  or 
$240  per  airplane,  per  inspection. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  v\rith  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule  '  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regtilatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  if  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority:  49  U  S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-511  (32  FR 
7248,  May  16.  1967).  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-10069,  to  read  as 
follows: 

97-14-13  GuUstream  Aerospace  Corporation 
(formerly  Grumman):  Amendment  39- 
10069.  Docket  97-NM-19-AD.  Supersedes 
AD  67-17-05.  Amendment  39-511. 
Applicability:  All  Model  G-159  (G-I) 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  jjaragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  chafe  wear  of  the 
engine  mount  tube  and  upper  diagonal  truss, 
which  could  lead  to  failure  of  the  engine 
mount  assembly  and  possible  separation  of 
the  engine  from  the  airplane,  accomplish  the 
following: 

(a)  For  airplanes  on  which  chafe  guards, 
part  number  (P/N)  159WP1 001 7-11.  have  not 
been  installed  on  each  upper  diagonal  truss 
prior  to  the  effective  date  of  this  AD: 
Accomplish  paragraphs  (a)(1),  (a)(2),  and 
(a)(3)  of  this  .AD: 

(1)  Restatement  of  Requirements  of  AD  67- 
17-05:  Within  100  hours  time- in- service  after 
May  16, 1967  (the  effective  date  of  AD  67- 
17-05,  amendment  39-511),  visually  inspect 
to  detect  chafe  wear  of  the  lower  half  of  the 
upper  diagonal  engine  amount  tubes  having 
P/N  159W101 72-11  (left  engine)  and  P/N 
159W10172-13  (right  engine). 

(i)  If  no  chafe  wear  is  detected:  Repeat  this 
Inspection  thereafter  at  mtervals  not  to 
exceed  200  hours  time-in-service  until  the 
requirements  of  paragraph  (a)(2)  are 
accomplished. 

(ii)  If  any  tube  is  found  to  have  wear  depth 
greater  than  0.030  inch  (as  measured  from  the 
outer  edge  of  the  tube):  Prior  to  further  flight, 
replace  the  tube  with  a  tube  of  the  same  part 
number  or  with  an  FAA-approved  equivalent 
part.  After  replacement,  repeat  the  inspection 
required  by  this  paragraph  at  intervals  not  to 
exceed  200  hours  time-in-service  until  the 
requirements  of  paragraph  (a)(2)  are 
accomplished. 

(iii)  If  any  tube  is  found  to  have  wear  depth 
of  0.030  inch  deep  or  less,  as  measured  from 
the  outer  edge  of  the  tube:  Prior  to  further 
flight,  either  repair  the  tube  in  accordance 
with  an  FAA-approved  repair,  or  replace  the 
tube  with  a  part  of  the  same  part  number  or 


with  an  FAA-approved  equivalent  part.  After 
repair  or  replacement,  repeat  the  inspection 
required  by  this  paragraph  at  intervals  not  to 
exceed  200  hours  time-in-service  until  the 
requirements  of  paragraph  (a)(2)  are 
accomplished. 

(2)  One- Time  Inspection  of  Upper  Diagonal 
Truss  and  Installation  of  Chafe  Guards. 
Within  600  hours  time-in-service  after  the 
effective  date  of  this  AD.  perform  a  one-time 
visual  inspection  to  detect  chafe  wear  of  the 
left-hand  and  right-hand  upper  diagonal 
truss.  P/N'«  159W10172-5  (left-hand  nacelle) 
and  P/N  159W10172-7  (right-hand  nacelle), 
in  accordance  with  Grumman  Gulfstream 
Service  Change  No.  180,  dated  October  17, 
1966.  Once  this  inspection  is  completed,  the 
repetitive  inspections  required  by  paragraph 
(«)(1)  of  this  AD  may  be  terminated. 

(i)  If  there  is  no  evidence  of  chafe  wear  on 
the  truss;  or  if  there  is  evidence  of  chafe  wear 
and  the  depth  of  wear  is  .030  inch  or  less 
(measured  tmm  the  surface  of  the  tube):  Prior 
to  further  flight,  install  a  chafe  guard,  P/N 
159WP10O17-11,  on  the  truss. 

(ii)  If  there  is  any  evidence  of  chafe  wear 
and  the  depth  of  wear  exceeds  .030  inch 
measured  (from  the  surface  of  the  tube):  Prior 
to  further  flight,  install  a  new  upper  diagonal 
truss  and  install  a  chafie  guard,  P/N 
159WP10017-11.  on  the  truss. 

(3)  Continuing  Inspections  of  Chafe 
Guards.  Within  2.500  hours  time-in-service 
after  installation  of  the  chafe  guards  required 
by  paragraph  (a)(2)  of  this  AD,  perform  an 
inspection  of  the  undersurface  of  each  chafe 
guard  for  evidence  of  chafe  wear,  in 
accordance  with  Grumman  Gulfstream 
Service  Change  No.  180.  dated  October  17, 
1966. 

(i)  If  no  chafe  wear  is  detected:  Repeat  the 
inspection  at  intervals  not  to  exceed  2,500 
hours  time-in-service. 

(ii)  If  any  chafe  wear  is  detected:  Prior  to 
further  flight,  replace  the  chafe  guard  with  a 
new  or  serviceable  part.  After  replacement, 
repeat  the  inspection  for  chafe  wear  of  the 
chafe  guard  thereafter  at  intervals  not  to 
exceed  2.500  hours  time-in-service. 

(b)  For  airplanes  on  which  chafe  guards,  P/ 
N  159WP10017-11,  have  been  installed  on 
each  upper  diagonal  truss  prior  to  the 
effective  date  of  this  AD:  Within  2,500  hours 
time-in-service  after  the  last  inspection  of  the 
chafe  guard  required  by  paragraph  (c)  of  AD 
67-17-05,  repeat  that  inspection  to  detect 
chafe  wear  of  the  chafe  guards  in  accordance 
with  Grumman  Gulfstream  Service  Change 
No.  180,  dated  October  17, 1966. 

(1)  If  no  chafe  wear  is  detected:  Repeat  the 
inspection  thereafter  at  intervals  not  to 
exceed  2,500  hours  time-in-service. 

(2)  If  any  chafe  wear  is  detected:  Prior  to 
further  flight,  replace  the  chafe  guard  with  a 
new  or  serviceable  part.  After  replacement, 
repeat  the  inspection  thereafter  at  intervals 
not  to  exceed  2,500  hour  time-in-service. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (ACO).  FAA. 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  ACO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Atlanta  ACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  actions  shall  be  done  in  accordance 
with  Grumman  Gulfstream  Service  Change 
No.  180,  dated  October  17,  1966.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Gulfstream  Aerospace  Corporation,  Technical 
Operations  Department,  P.O.  Box  2206,  M/S 
D-10,  Savannah,  Georgia  31402-2206.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington:  or  at  the  FAA, 
Atlanta  Aircraft  Certification  Office,  Small 
Airplane  Directorate,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College  Park. 
Georgia;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
August  15,  1997. 

Issued  in  Renton.  Washington,  on  June  30, 
1997. 

Darreli  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-17560  Filed  7-10-97;  8:45  am] 

MLUNG  CODE  4ei0-13-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-CE-47-ADj  Amendment  3»- 
10074;  AD  97-14-16] 

RiN2120-AA64 

Airworthiness  Directives:  Raytheon 
Aircraft  Company  (Formerly  Beech 
Aircraft  Corporation)  Model  1900 
Series  Airplanes 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

StjMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Raytheon  Aircraft 
Company  (Raytheon)  1900  series 
airplanes.  This  action  requires 
repetitively  inspecting  the  flap  aft  roller 
bearings  and  flap  attachment  brackets 
for  indications  of  contact  (wear), 
inspecting  for  elongation  of  the  holes  in 
the  flap  attachment  brackets,  and 
repairing  or  replacing  any  part  showing 
wear.  The  actions  specified  by  this  AD 
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are  intended  to  prevent  interference 
between  the  flap  and  the  aileron  which 
could  inhibit  aileron  movement  and 
result  in  possible  loss  of  control  of  the 
airplane. 

dates:  EffecUve  August  4,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  4, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  4,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Assistant  Chief  Counsel. 
Attention:  Rules  Docket  97-CE-47-AD, 
Room  1558.  601  E.  12th  Street.  Kansas 
City.  Missouri  64106. 

Service  information  that  applies  to 
this  AD  may  be  obtained  from  Raytheon 
Aircraft  Company.  9709  E.  Central,  P.  O. 
Box  85,  Wichita.  Kansas  67201-0085. 
This  information  may  also  be  examined 
at  the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  97-CE-47-AD.  Room 
1558,  601  E.  12th  Street,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Potter,  Aerospace  Engineer. 
Wichita  Aircraft  Certification  Office. 
Room  100,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita.  Kansas 
67209.  telephone  (316)  946-4128; 
facsimile  (316)  946-4164. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

The  FAA  has  received  three  reports  of 
Raytheon  Aircraft  Company  (Raytheon) 
1900  series  airplanes  entering  into  an 
uncommanded  roll  after  setting  the  flaps 
at  35°.  In  each  incident,  the  operator 
applied  extreme  force  to  the  control 
wheel  to  counter  the  roll  and  landed. 

Further  investigation  revealed  that  the 
outboard  flaps  detached  from  the  flap 
aft  roller  bearings  at  the  outboard  flap 
inboard  flap  track.  Detachment  of  the 
outboard  flap  from  the  roller  bearing 
results  in  a  flap  asymmetric  condition 
causing  contact  between  the  outboard 
flap  and  the  aileron,  consequently 
inhibiting  aileron  movement.  In 
addition,  as  the  flap  aft  roller  bearing 
detaches  from  the  outboard  flap,  the 
outer  flange  element  of  the  roller 
bearing  repositions  on  the  bearing, 
resulting  in  contact  between  the  outer 
flange  element  and  the  attachment 
bracket.  This  contact  eventually  wears 
through  the  attachment  bracket  allowing 


the  outboard  flap  to  detach  from  the  aft 
roller  bearing. 

Relevant  Service  Information 

Raytheon  has  issued  Safety 
Communique  No.  137,  dated  May.  1997, 
which  specifies  procedures  for 
inspecting  the  flap  attachment  brackets 
for  signs  of  wear,  and  inspecting  the  aft 
roller  bearing  attachment  holes  for 
elongation.  If  wear  from  contact  is 
visible  or  the  roller  bearing  attachment 
holes  are  elongated,  the  Safety 
Communique  specifies  repairing  or 
replacing  the  part. 

The  FAA's  DeterminatioB 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
including  the  relevant  service 
information,  the  FAA  has  determined 
that  AD  action  should  be  taken  to 
preclude  interference  between  the  flap 
and  the  aileron,  which  could  prevent 
aileron  movement  and  result  in  possible 
loss  of  control  of  the  airplane. 

Explanation  of  the  Provisions  of  the  AD 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  in  other  Raytheon  1900  series 
airplanes  of  the  same  type  design,  this 
AD  requires  repetitively  inspecting  the 
outboard  flap  attachment  brackets  and 
aft  roller  bearings  for  wear,  inspecting 
for  elongation  of  the  holes  in  the  flap 
attachment  brackets,  and  repairing  or 
replacing  any  part  showing  wear.  The 
actions  are  to  be  done  in  accordance 
with  the  instructions  in  Raytheon 
Aircraft  Safety  Communique  No.  137, 
dated  May,  1997  and  Temporary 
Revision  No.  57-1  to  Raytheon  Aircraft 
Company  Beech  1900  Airliner  Series 
Structural  Repair  Manual,  part  number 
114-590021-9B,  dated  May  16,  1997; 
Reissued  June  30,  1992. 

Justification  of  Compliance  Time  and 
Determination  of  the  Efifective  Date  of 
This  AD 

Wear  of  the  flap  aft  roller  bearings  and 
flap  attachment  brackets  and  elongation 
of  the  flap  attachment  bracket  holes 
occurs  over  time.  Examination  of  the 
referenced  incidents  and  all  information 
available  to  the  FAA  indicates  that  this 
problem  has  the  potential  of  becoming 
detectable  at  around  2,600  ground-air- 
ground  (GAG)  cycles.  Numerous  1900 
series  airplanes  are  either  currently  over 
or  closely  approaching  this  2,600  GAG 
cycle  threshold.  These  airplanes  are 
utilized  primarily  in  commuter  service. 
Operators  of  these  airplanes  average 
anywhere  from  8  GA(3  cycles  per  day  to 
14  GAG  cycles  per  day.  Based  on  these 
averages,  operators  of  1900  series 


airplanes  would  reach  the  above 
thresholds  between  185  days  to  325 
days  after  manufacture  of  the  airplane, 
and  thereafter  every  185  to  325  days 
after  each  inspection. 

For  these  reasons,  the  FAA  has 
determined  that  the  inspections 
required  by  this  AD  should  occur 
"Upon  the  accumulation  of  2.600  GAG 
cycles  or  within  the  next  100  GAG 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  unless  already 
accomplished,  and  thereafter  at 
intervals  not  to  exceed  2.600  GAG    • 
cycles."  The  100  GAG  cycles  for  the 
initial  compliance  time  is  utilized  to 
allow  a  grace  period  for  those  airplanes 
already  over  the  2,600  GAG  cycle  time, 
so  as  not  to  inadvertently  ground  the 
affected  airplanes. 

Determination  of  the  EfiectiTe  Date  of 
the  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  immediate  flight  s^ety  and, 
thus,  was  not  preceded  by  notice  and 
opportunity  to  comment,  comments  are 
invited  on  this  rule.  Interested  p>ersons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
above.  All  communications  received  on 
or  tiefore  the  closing  date  for  comments 
will  be  considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before        > 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to  ^ 

acknowledge  receipt  of  their  comments 
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submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-CE-47-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  inunediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  detennined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-14-16.  Raytheon  Aircrafl  Company: 

Amendment  39-10074;  Docket  No.  97- 
CE-47-AD. 
Applicability:  Model  1900, 1900C,  and 
19000  airplanes  (all  serial  numlwis), 
certiBcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  upon  the 
accumulation  of  2,600  ground-air -ground 
(GAG)  cycles  or  within  the  next  100  GAG 
cycles  after  the  effective  date  of  this  AD, 
whichever  occxirs  later,  unless  already 
accomplished  within  the  last  2,500  GAG 
cycles,  and  thereafter  at  intervals  not  to 
exceed  2,600  GAG  cycles. 

Note  2:  The  compliance  time  of  this  AD 
takes  precedence  over  the  compliance  time 
set  out  in  the  Raytheon  Safety  Communique 
No.  137,  dated  May,  1997. 

Note  3:  If  the  owners/operators  of  the 
affected  airplane  have  not  kept  track  of  GAG 
cycles,  hours  time-in-service  (TIS)  may  be 
substituted  by  calculating  2  GAG  cycles  per 
hour  TIS.  For  example,  2,600  GAG  cycles 
would  equal  1,300  hours  TIS. 

To  prevent  interference  between  the  flap 
and  the  aileron,  which  could  inhibit  aileron 
movement  and  result  in  possible  loss  of 
control  of  the  airplane,  accomplish  the 
following: 

(a)  Inspect  the  outboard  flap  attachment 
brackets  and  aft  roller  bearings  on  both  wings 
for  visible  wear  and  elongation  of  the  bracket 
holes  in  accordance  with  instructions  1 
through  18  in  Raytheon  Aircraft  (Raytheon) 
Safety  Communique  No.  137,  dated  May 
1997. 

(b)  Prior  to  further  flight,  repair  or  replace 
any  worn  or  damaged  part  in  accordance 
with  Temporeo^  Revision  No.  57-1  to  the 
Raytheon  Aircraft  Beech  1900  Airliner  Series 
Structural  Repair  Manual  P/N  114-590021- 
9B,  dated  May  16,1997;  Reissued  June  30, 
1992. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  initial  or  repetitive 
compliance  times  that  provides  an  equivalent 
level  of  safety  may  be  approved  by  the 


Manager.  Wichita  Aircraft  Certification 
Office,  Room  100,  1801  Airport  Road.  Mid- 
Continent  Airport,  Wichita.  Kansas  67209. 
The  request  shall  he  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  comments  and  then  send  it  to 
the  Manager,  Wichita  Aircraft  Certification 
Office. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(e)  The  inspections  and  repairs  required  by 
this  AD  shall  be  done  in  accordance  with 
Raytheon  Aircraft  Safety  Communique  No. 
137,  dated  May,  1997  and  Temporary 
Revision  No.  57-1  to  the  Raytheon  Aircraft 
Beech  1900  Airliner  Series  Structural  Repair 
Manual  P/N  114-59O021-9B,  dated  May 
16,1997;  Reissued  June  30,  1992.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  9709  E.  Central, 
P.  O.  Box  85,  Wichita,  Kansas  67201-0085. 
Copies  may  he  inspected  at  the  FAA,  Central 
Region,  Office  of  the  Assistant  Chief  Counsel, 
Room  1558.  601  E.  12th  SU^et.  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

(f)  This  amendment  (39-10074)  becomes 
effective  on  August  4,  1997. 

Issued  in  Kansas  City,  Missouri,  on  July  3, 
1997. 

Michael  Gallagher, 

Manager.  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  97-18064  Filed  7-10-97;  8:45  ami 
BILUNG  COO€  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9&-CE-24-AD;  Amendnwnt  39- 
10058;  AD  97-14-01] 

RIN2120-AA64 

Airworthiness  Directives;  Pilatus 
Britten-Norman  Ltd.  BN-2A  and  BN-2A 
Mk  111  Series  Airplanes;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

summary:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  97-14-01,  which  was  published  in 
the  Federal  Register  on  July  2,  1997  (62 
FR  35670),  and  is  applicable  to  Pilatus 
Britten-Norman  Ltd.  (PBN)  BN-2A  and 
BN-2A  Mk  111  series  airplanes.  This 
AD  currently  has  an  issue  date  and 
effective  date  of  August  18,  1997.  The 
AD  currently  requires  inspecting  the  LH 
rudder  bar  assembly  for  wall  thickness 
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of  the  slider  tube  unit  and  modifying  the 
rudder  bar  assembly  by  replacing  the  LH 
slider  tube  with  a  new  strengthened 
slider  tube  unit.  This  action  changes  the 
issue  date  of  this  AD  to  June  24,  1997 
and  leaves  the  effective  date  at  August 
18,  1997. 

EFFECTIVE  DATE:  August  18,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

S.M.  Nagarajan.  Project  Officer,  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  FAA,  1201 
Walnut,  suite  900,  Kansas  City,  Missouri 
64106;  telephone  (816)  426-6932; 
facsimile  (816)  426-2169. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  June  24,  1997,  the  FAA  issued  AD 
97-14-01,  Amendment  39-10058  (62 
FR  35670,  July  2,  1997),  which  applies 
to  Pilatus  Britten-Norman  Ltd.  (PBN) 
BN-2A  and  BN-2A  Mk  111  series 
airplanes.  This  AD  requires  inspecting 
the  left-hand  (LH)  rudder  bar  assembly 
for  wall  thickness  of  the  slider  tube  unit 
and  modifying  the  rudder  bar  assembly 
by  replacing  the  LH  slider  tube  with  a 
new  strengthened  slider  tube  uniL 

Need  for  the  Correction 

This  AD  currently  has  the  wrong  issue 
date  of  August  18,  1997.  The  last 
sentence  of  the  AD  reads  "Issued  in 
Kansas  City,  Missouri  on  August  18, 
1997."  This  is  the  effective  date  of  this 
AD  and  was  repeated  as  the  issue  date 
by  mistake. 

Correction  of  Publication 

Accordingly,  the  publication  of  July  2, 
1997  (62  FR  35670),  of  Amendment  39- 
10058;  AD  97-14-01,  which  was  the 
subject  of  FR  Doc.  97-17098,  is 
corrected  as  follows: 

§39.13    [Corrected] 

In  AD  97-14-01,  the  issue  date  before 
the  signature  block  of  the  AD,  Federal 
Register  page  number  35672,  third 
column  should  read  "Issued  in  Kansas 
City,  Missouri  on  June  24,  1997". 

Action  is  taken  herein  to  correct  this 
reference  in  AD  97-14-01  and  to  add 
this  AD  correction  to  section  39.13  of 
the  Federal  Aviation  Regulations  (14 
CFR  39.13). 

The  effective  date  of  the  AD  remains 
August  18,  1997. 

Issued  in  Kansas  City,  Missouri  on  July  2, 
1997. 

James  E.,  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-18139  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  4V10-13-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Parts  101  and  122 

[T.D.  97-64] 

Customs  Service  Field  Organization; 
Establishment  of  Sanford  Port  of  Entry 

AGENCY:  Customs  Service,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  pertaining  to 
Customs  field  organization  by 
establishing  a  new  port  of  entry  at 
Sanford,  Florida,  and  deleting  the 
Sanford  Regional  Airport  from  the  list  of 
user-fee  airports.  The  new  port  of  entry, 
designated  Orlando-Sanford  Airport,  is 
located  in  Central  Florida.  This  change 
will  assist  the  Customs  Service  in  its 
continuing  efforts  to  achieve  more 
efficient  use  of  its  personnel,  facilities, 
emd  resources,  and  to  provide  better 
service  to  carriers,  importers,  and  the 
general  public. 

EFFECTIVE  DATE:  November  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Denning,  Office  of  Field 
Operations,  Resource  Management 
Division  (202)  927-0196. 

SUPPLEMENTARY  INFORMATION: 

Background 

In  1991  Sanford  Regional  Airport 
began  operating  as  a  user-fee  airport.  By 
1993,  a  report  prepared  for  the  Central 
Florida  Regional  Airport  Board,  which 
manages  the  airport  at  Sanford,  showed 
Sanford  Regional  Airport  as  the  fastest 
growing  airport  for  international 
passenger  clearance  services  in  Florida. 
Applying  the  criteria  used  by  Customs 
since  1973  for  establishing  ports  of  entry 
(see.  Treasury  Decision  (T.D.)  82-37  (47" 
FR  10137),  as  revised  by  T.D.  86-14  (51 
FR  4559)  and  T.D.  87-65  (52  FR  16328)), 
to  the  figures  projected  by  the  Central 
Florida  Regional  Airport  Board, 
Customs  believed  that  sufficient 
justification  existed  for  redesignating 
the  airport  facility  from  its  user-fee 
status  to  that  of  a  port  of  entry. 

The  report  projected  that  in  an 
approximate  six-month  period  in  1996 
the  airport  would  process  over  100,000 
international  passengers.  (For  1996,  the 
actual  number  of  international 
passengers  processed  exceeded 
272,000.)  As  Customs  criteria  specify  a 
minimum  annual  workload  of  15,000 
international  air  passengers  for 
establishment  of  a  port  of  entry,  the 
Sanford  airport  facility  clearly  met  that 
criterion.  The  modes  of  transportation 
serving  the  port  of  entry  and  the 


minimum  population  base  within  the 
immediate  service  area  also  are 
adequate  to  establish  a  port  of  entry  at 
Sanford.  Accordingly,  Customs 
proposed  to  establish  the  port  of  entry 
in  the  belief  that  such  a  designation 
would  help  Customs  achieve  the  more 
efficient  use  of  its  persormel,  facilities, 
and  resources,  and  provide  better 
services  to  carriers,  importers,  and  the 
public  in  Central  Florida. 

On  June  17,  1996,  Customs  published 
a  notice  of  proposed  rulemaking  in  the 
Federal  Register  (61  FR  30552)  that 
solicited  comments  concerning  a 
proposal  to  amend  §  101.3(b),  Customs 
RegulaUons  (19  CFR  101.3),  by 
establishing  a  new  port  of  entry  at 
Sanford.  Florida,  and  §  122.15(b),  by 
removing  the  Sanford  Regional  Airport 
from  the  list  of  user- fee  airports. 

The  public  comment  period  for  the 
proposed  amendments  closed  July  9, 
1996. 

Discussion  of  Comments 

Five  comments  were  received:  Two  in 
favor  and  three  against.  A  discussion  of 
the  comments  follows: 

Comment:  Two  commenters  argue 
that  there  is  no  present  legal  authority 
or  existing  procedure  that  allows 
Customs  to  force  any  airport  to  l)ecome 
a  port  of  entry  against  its  desire,  i.e., 
without  the  airport  itself  initiating  the 
request  for  a  change  in  status,  and  the 
third  commenter  argues  that  since  there 
has  been  no  such  request  made. 
Customs  decision  to  change  the  status 
constitutes  an  arbitrary  determination. 
One  of  the  commenters  hirLher  argues 
that  the  statute  providing  for  the 
rearranging  of  customs  districts  (19 
U.S.C.  2)  appears  to  permit  the 
establishment  of  ports  of  entry  only  in 
connection  with  replacing  another  port 
or  ports  that  have  been  discontinued. 

One  of  the  commenters  (a  private 
terminal  operator)  also  states  that  it 
decided  to  develop  its  new  international 
terminal  facility  at  Sanford  based  on 
that  facility  remaining  a  user-fee  airport; 
that  to  change  the  airport's  designation 
to  that  of  a  port  of  entry  could 
completely  undermine  the  operator's 
legitimate  business  expectations 
regarding  a  development  project  backed 
by  millions  of  private  investment 
dollars,  and  would  frustrate  the 
operator's  ability  to  use  its  facility  for 
the  only  purpose  for  which  it  is 
economically  viable.  In  short,  the 
commenter  believes  that  the 
establishment  of  a  port  of  entry  at  the 
Sanford  airport  and  the  termination  of 
the  airport's  user-fee  status  would  be 
grossly  and  patently  unfair  and,  without 
compensation  by  the  government. 
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would  amount  to  an  unconstitutional 
taking. 

Customs  Response:  The  statutory 
scheme  which  establishes  Customs  field 
organization  to  administer  and  enforce 
the  customs  and  related  laws  of  the 
United  States  is  found  at  19  U.S.C.  1 
and  2,  which  allow  for  ports  of  entry, 
and  at  19  U.S.C.  58b,  which  allows  for 
user-fee  arrangements  at  certain  small 
facilities. 

Section  2  of  title  19  of  the  United 
States  Code  (19  U.S.C.  2),  allows  for  the 
rearrangement  and  limitation  of  districts 
and  the  changing  of  locations.  This 
statute,  in  part,  authorizes  the  President 
from  time  to  time,  as  the  exigencies  of 
the  service  may  require,  to  rearrange,  by 
consolidation  or  otherwise,  the  several 
customs  collection  districts  and  to 
discontinue  ports  of  entry  by  abolishing 
the  same  or  establishing  others  in  their 
stead.  In  1951,  the  President  delegated 
his  authority  to  the  Secretary  of  the 
Treasury  (Exec.  Order  10289  of 
September  17,  1951,  16  FR  9499.  3  CFR 
parts  1949-1953  Comp.  p.  787, 
reprinted  in  3  U.S.C.  301  note)  who,  in 
1995.  delegated  the  authority  to  the 
Deputy  Assistant  Secretary  for 
Regulatory.  Tariff,  and  Trade 
Enforcement  (19  CFR  101.3(a)).  Further. 
unlike  the  statute  providing  for  the 
establishment  of  a  user-fee  facility,  this 
statute  does  not  require  any  local 
consent  in  the  establishment  of  a  port  of 
entry.  The  criteria  Customs  employs  to 
determine  whether  a  facility  should  be 
designated  as  a  port  of  entry  are  not 
regulatory,  and  were  published  as 
specified  above  so  that  communities 
seeking  new  or  expanded  Customs 
services  could  justify  to  Customs  the 
expense  of  maintaining  a  new  office  or 
expanding  service  at  an  existing 
location. 

Customs  does  not  agree  with  the 
commenter's  argument  that  the  statute 
permits  the  establishment  of  ports  of 
entry  only  in  connection  with  the 
simultaneous  replacement  of  another 
port  or  ports  that  have  been 
discontinued.  The  Secretary  has 
interpreted  19  U.S.C.  2  to  provide 
authority  to  the  President  and  his 
delegate  to  establish  ports  of  entry 
without  the  simultaneous  abolition  of 
other  ports.  See.  e.g..  T.D.  95-62  (60  FR 
41804,  dated  Aug.  14.  1995.  providing 
for  the  port  of  entry  at  Rockford, 
Illinois)  and  T.D.  96-3  (60  FR  67056. 
dated  Dec.  28.  1995.  providing  for  the 
port  of  entry  at  Sioux  Falls,  South 
Dakota).  While  the  Secretary  has  not 
abolished  ports  of  entry  simultaneously 
with  the  establishment  of  these  ports  of 
entry,  the  number  of  ports  of  entry  has 
actually  decreased.  Thus,  the 
interpretation  of  this  statute  suggested 


by  the  commenter  is  contrary  to  the 
position  of  the  Treasury  Department  as 
reflected  in  longstanding  practice  and 
the  plain  language  of  the  statute  grants 
the  Secretary,  as  the  President's 
delegate,  the  authority  to  determine  that 
the  exigencies  of  the  Customs  Service 
require  that  Sanford  be  designated  as  a 
port  of  entry. 

Section  58b  of  title  19  of  the  United 
States  Code  (19  U.S.C.  58b),  entitled 
"User  Fee  for  Customs  Services  at 
Certain  Small  Airports  and  Other 
Facilities,"  provides,  in  part,  that  the 
Secretary  may  designate  airports, 
seaports,  and  other  facilities  as 
recipients  of  customs  services  on  a  fee- 
basis  only  if  he  has  made  a 
determination  that  the  volume  or  value 
of  business  cleared  through  such  facility 
is  insufficient  to  justify  the  availability 
of  customs  services  at  such  facility.  But 
when  the  volume  or  value  of  business 
cleared  through  such  a  designated  user- 
fee  facility  reaches  such  a  level 
justifying  the  availability  of  customs 
services  at  the  facility.  Customs  may 
make  a  determination  concerning  that 
facility's  continuing  status  within 
Customs  field  organization.  This  is  the 
circumstance  which  has  overcome 
Sanford:  based  on  its  own  report,  not 
that  of  Customs,  international  passenger 
workload  figures  are  far  in  excess  of 
those  normally  considered  adequate  for 
port  of  entry  status.  Accordingly, 
Customs  has  made  a  determination  that 
the  volume  of  business  cleared  through 
this  facility  is  no  longer  "insufficient  to 
justify  the  availability  of  customs 
services"  at  this  facility  and  that 
Sanford  should  be  designated  as  a  port 
of  entry.  Concerning  port  of  entry  status, 
it  should  be  noted  that  facilities  are 
usually  helped  by  this  designation,  as 
they  are  able  to  offer  permanent  and  a 
full  range  of  Customs  services  instead  of 
just  temporary  and  limited  ones  that  are 
based  on  a  user-fee  arrangement. 

Concerning  the  regulatory  takings 
argument  advanced,  it  is  Customs 
position  that  a  change  in  designation  of 
a  particular  field  location  does  not 
constitute  a  taking  of  property  for  public 
use. 

Comment:  One  commenter  states  that 
all  user-fee  airports  should  be  treated 
similarly  and  that  the  proposed  action 
threatens  all  other  small  user-fee 
airports,  such  as  Daytona  Beach  and 
Melbourne,  Florida,  who  now  may  be 
pushed  into  port  of  entry  status  with  its 
associated  higher  costs.  The  commenter 
alleges  that  unequal  and  discriminatory 
treatment  is  being  imposed  on  Sanford; 
the  commenter  claims  that  user-fee 
airports  at  Ft.  Myers,  Florida  and 
Wilmington,  Ohio  for  years  have 
exceeded  the  minimum  criteria  for 


establishing  port  of  entry  status, 
whereas.  Sanford's  status  is  to  be 
changed  based  on  projected  passenger 
counts. 

Customs  Response:  There  is  nothing 
automatic  about  when  a  facility's 
designation  must  be  changed  into 
another  designation.  As  discussed 
above.  Customs  field  organization  is 
based  on  the  needs  of  the  entire 
Customs  Service,  as  determined  by  the 
Secretary  of  the  Treasury. 

Concerning  the  referenced  user-fee 
airports  located  at  Ft.  Myers  and 
Wilmington.  Customs  is  currently 
looking  into  whether  Ft.  Myers.  Florida, 
should  be  redesignated  as  a  port  of 
entry;  in  the  case  of  Wilmington.  Ohio, 
Customs  has  already  determined  that 
that  location  does  not  meet  any  of  the 
criteria  for  port  of  entry  status. 

Comment:  One  commenter  claims  that 
because  there  was  no  local  request  for 
port  of  entry  status  Customs  has  de  facto 
established,  without  proper  notice,  a 
new.  broadly  applicable  procedure  for 
creating  new  ports  of  entry,  which 
possibly  violates  the  requirement  of  5 
U.S.C.  551  [sic]  that  each  agency 
publish  "the  natiue  and  requirements  of 
all  formal  and  informal  procedures 
available."  The  commenter  asserts  that 
before  applying  this  new  procedure  in  a 
specific  case.  Customs  should  publish  a 
general  notice  alerting  the  public  to  the 
new  procedure. 

Customs  Response:  This  comment 
misinterprets  the  public  information 
requirements  of  the  Administrative 
Procedure  Act  (APA)  and  the 
publication  of  the  criteria  for 
establishing  ports  of  entry.  Regarding 
the  APA.  section  552  of  die  APA  (5 
U.S.C.  552)  requires,  in  part,  that 
agencies  publish  in  the  Federal  Register 
information  pertaining  to  descriptions 
of  its  central  and  field  organization  for 
informational  purposes,  which  Customs 
does  in  Part  101  of  the  Customs 
Regulations.  Concerning  the  notice  and 
public  comment  procedures  of  section 
553  of  the  APA  (5  U.S.C.  553).  which 
applies  to  agency  rulemaking.  Customs 
has  followed  these  procedures  in  its 
proposal  to  change  the  designation  of 
Saniord  Airport. 

Regarding  the  publication  of  the 
criteria  for  establishing  ports  of  entry? 
no  new  procedure  for  establishing  ports 
of  entry  has  been  established.  As  stated 
above,  the  authority  to  designate  ports 
of  entry  is  a  plenary  authority  vested  in 
the  President  or  his  delegate  under  the 
provisions  of  19  U.S.C.  2.  Customs 
publication  of  the  criteria  for 
establishing  ports  of  entr^'  does  not 
operate  to  inhibit  that  plenary  authority 
to  establish  ports  of  entry  "as  the 
exigencies  of  the  Service  may  require," 
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but  rather  serves  to  inform  those 
communities  interested  in  obtaining 
such  government  capabilities  to  focus 
their  requests  for  such  status  on  the 
criteria  actually  utilized  by  the  Treasury 
Department. 

Conclusion 

After  analysis  of  the  comments  and 
further  review  of  the  matter,  Customs 
has  determined  that  Sanford  Regional 
Airport  no  longer  qualifies  as  a  small, 
user-fee  facility  under  the  provisions  of 
19  U.S.C.  58b.  and  that  Customs  needs 
in  the  administration  and  enforcement 
of  customs  and  related  laws  would  best 
be  served  by  establishing  Sanford  as  a 
port  of  entry.  Accordingly,  Customs  has 
decided  to  adopt  the  proposed 
amendments  to  part  101  and  122  of  the 
Customs  Regulations,  published  in  the 
Federal  Register  on  )une  17.  1996  (61 
FR  30552).  However,  a  delayed  effective 
date  is  observed  because  this  document 
will  serve  as  the  written  notice  of 
termination  of  user-fee  status  to  the 
Sanford  Regional  Airport  as  required  by 
§  122.15(c). 

The  Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Pursuant  to  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  these 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  as  these 
amendments  concern  the  status  of  only 
one  airport  facility.  Accordingly,  these 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 
These  amendments  do  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

List  of  Subjects 

19  CFR  Part  101 

Customs  duties  and  inspection. 
Customs  ports  of  entry,  Exports, 
Imports,  Organization  and  functions 
(Government  agencies).  Reporting  and 
recordkeeping  requirements. 

19  CFR  Part  122 

Air  carriers.  Aircraft,  Airports,  Air 
transportation.  Customs  duties  and 
inspection.  Organization  and  functions 
(Government  agencies),  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  parts 
101  and  122  of  the  Customs  Regulations 
(19  CFR  parts  101  and  122)  are  amended 
as  set  forth  below: 


PART  101— GENERAL  PROVISIONS 

1.  The  general  authority  citation  for 
Part  101  and  the  specific  authority  for 
§  101.3  continue  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  2,  66. 
1202  (General  Note  20.  Harmonized  Tariff 
Schedule  of  the  United  SUtes),  1623.  1624. 

Section  101.3  and  101.4  also  issued 
under  19  U.S.C.  1  and  58b; 

***** 

2.  Section  101.3(b)(1)  is  amended  by 
adding,  in  appropriate  alphabetical 
order,  under  the  state  of  Florida 
"Orlando-Sanford  Airport"  in  the  "Ports 
of  entry"  column  and  "T.D.  97-64"  in 
the  adjacent  "Limits  of  port"  column. 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  authority  citation  for  Part  122 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  19  U.S.C.  58b,  66. 
1433,  1436,  1459,  1590.  1594,  1623,  1624. 
1644,;  49  U.S.C.  App.  1509. 

2.  Section  122.15(b)  is  amended  by 
removing  "Sanford,  Florida"  from  the 
column  headed  "Location"  and,  on  the 
same  line,  "Sanford  Regional  Airport" 
in  the  column  headed  "Name". 

Dated;  March  24.  1997. 
George  J.  Weise, 

Commissioner  of  Customs. 

(FR  Doc.  97-18206  Filed  7-10-97;  8:45  ami 
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DEPARTMENT  OF  STATE 

Bureau  of  Poiitical-MHitary  Affairs 

22  CFR  Part  126 
[Public  Notice  2567] 

Amendment  to  the  List  of  Proscribed 
Destinations 

agency:  Department  of  State. 
ACTION:  Final  rule. 

summary:  The  Department  of  State  is 
amending  the  International  Traffic  in 
Arms  Regulations  (ITAR)  to  reflect  that 
it  is  no  longer  the  policy  of  the  United 
States  to  deny  licenses,  other  approvals, 
exports  and  imports  of  defense  articles 
and  defense  services,  destined  for  or 
originating  in  Mongolia.  Ail  requests  for 
approval  involving  items  covered  by  the 
U.S.  Munitions  List  will  be  reviewed  on 
a  case-by-case  basis. 

DATES:  This  rule  is  effective  June  30. 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Kurt 
F.  Luertzing,  Office  of  Arms  Transfer 


and  Export  Control  Policy.  Bureau  of 
Political-Military  Affairs.  Department  of 
State  (202-647-1254). 

SUPPLEMENTARY  INFORMATION:  In 
coimection  with  the  President's  policy 
that  U.S.  laws  and  regulations  be 
updated  to  reflect  the  end  of  the  Cold 
War,  and  Presidential  Determination 
95-38  of  August  22.  1995  making 
Mongolia  eligible  to  receive  defense 
articles  and  service,  the  Department  of 
State  is  amending  the  ITAR  to  reflect 
that  it  is  no  longer  the  policy  of  the 
United  States,  pursuant  to  22  CFR 
§  126.1,  to  deny  licenses,  other 
approvals,  exports  and  imports  of 
defense  articles  and  defense  services, 
destined  for  or  originating  in  Mongolia. 
Requests  for  licenses  or  other  approvals 
for  Mongolia  involving  items  covered  by 
the  U.S.  Munitions  List  (22  CFR  part 
121)  will  no  longer  be  presumed  to  be 
disapproved. 

This  amendment  to  the  ITAR  involves 
a  foreign  affairs  function  of  the  United 
States  and  thus  is  excluded  from  the 
major  rule  procedures  of  Executive 
Order  12291 (46  FR  13193)  and  the 
procedures  of  5  U.S.C.  553  and  554. 
This  final  rule  does  not  contain  a  new 
or  amended  information  requirement 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501.  et.  seq.]. 

List  of  Subjects  in  22  CFR  Part  126 

Arms  and  Munitions.  Exports. 

Accordingly,  under  the  authority  of 
section  38  of  the  Anns  Export  Control 
Act  (22  U.S.C.  2778)  and  Executive 
Order  11958.  as  amended.  22  CFR 
subchapter  M  is  amended  as  follows: 

PART  126— {AMENDED] 

1.  The  authority  citation  for  part  126 
continues  to  read  as  follows: 

Authority:  Sees.  2,  38,  40,  42,  and  71,  Arms 
Export  Control  Act.  Pub.  L  90-629.  90  Stat. 
744  (22  U.S.C.  2752,  2778,  2780,  2791,  and 
2797);  E.O.  11958,  41  FR  4311;  E.O.  11322, 
32  FR  119;  22  U.S.C.  2658;  22  U.S.C.  287c; 
E.O.  12918.  59  FR  28206. 

§126.1    [Amended] 

2.  Section  126.1  is  amended  by 
removing  "Mongolia,"  from  paragraph 
(a). 

Dated:  June  26.  1997. 
Lynn  E.  Davis. 

Under  Secretary  of  State  for  Arms  Control 

and  International  Security  Affairs. 

|FR  Doc.  97-18192  Filed  7-10-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 

Administration 

29  CFR  Part  1926 

Steel  Erection  Negotiated  Rulemaking 
Advisory  Committee  (SENRAC) 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Notice  of  committee  meeting 
and  signing  ceremony. 

SUMMARY:  Under  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA).  notice  is  hereby  given  of  a 
meeting  of  SENRAC.  Notice  is  also 
hereby  given  of  a  signing  ceremony 
which  will  take  place  if  the  members 
reach  consensus  on  the  text  of  a 
proposed  rule.  In  addition,  notice  is 
given  of  the  location  of  the  meeting  and 
signing  ceremony.  This  meeting  and 
signing  ceremony  will  be  open  to  the 
public. 

DATES:  The  meeting  and  signing 
ceremony  will  take  place  on  July  24, 
1997.  The  meeting  will  begin  at  11:00 
a.m.  and  the  signing  ceremony  is 
scheduled  to  take  place  at  1:00  p.m.  on 
Julv  24th. 

ADDRESSES:  The  meeting  and  signing 
ceremony  will  be  held  at  the  U.S. 
Department  of  Labor.  Room  S-2508,  200 
Constitution  Avenue,  N.W.  Washington, 
D.C.  20210. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  Director  Office  of 
Information  and  Consumer  Affairs. 
OSR.\.  U.S.  Department  of  Labor,  Room 
N-3647.  200  Consdtution  Avenue, 
N.W.,  Washington.  D.C.  20210; 
telephone  (202)  219-8151. 
SUPPLEMENTARY  INFORMATION:  On  May 
11,  1994,  OSHA  announced  that  it  had 
established  the  Steel  Erection 
Negotiated  Rulemaking  Advisory 
Committee  (SENRAC)(59  FR  24389)  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (FACA),  the  Negotiated 
Rulemaking  Act  of  1990  (NRA)  and 
section  7(b)  of  the  Occupational  Safety 
and  Healdi  Act  (OSH  Act)  to  resolve 
issues  associated  with  the  development 
of  a  Notice  of  Proposed  Rulemaking 
(NPRM)  on  Steel  Erection.  Appointees 
to  the  Committee  include 
representatives  from  labor,  industry, 
public  interests  and  government 
agencies 

SENRAC  began  negotiations  in  mid- 
Jime,  1994,  and  has  met  eleven  times 
since.  Initial  meetings  dealt  with 
procedural  matters,  including 
schedules,  agendas  and  the 
establishment  of  workgroups.  The 
Committee  established  workgroups  to 


address  issues  on  Fall  Protection, 
Allocation  of  Responsibility, 
Construction  Specifications  and  Scope. 
During  subsequent  meetings 
foundations  for  negotiations  were 
established,  and  additional  workgroups 
were  formed. 

Considerable  progress  was  made 
towards  reaching  a  consensus  on  the 
first  portion  of  a  proposed  steel  erection 
standard  by  the  December  1995  meeting. 
Following  that  meeting,  OSHA 
completed  the  preamble  and  prepared  a 
NPRM  for  publication  in  the  Federal 
Register.  At  this  meeting  SENRAC  will 
consider  the  draft  text.  If  it  reaches  a 
consensus  on  this  draft,  a  signing 
ceremony  will  take  place  wherein 
SENRAC  will  present  its  recommended 
proposed  rule  on  steel  erection  to 
OSHA. 

All  interested  parties  are  invited  to 
attend  the  Committee  meeting  and  the 
signing  ceremony  at  the  time  and  the 
place  indicated  above.  Persons  with 
disabilities  who  need  special 
accommodations  should  contact  OSHA 
by  July  17, 1997. 

The  SENRAC  Facilitator,  Philip  J. 
Harter,  can  be  reached  at  Suite  404, 
2301  M  Street,  N.W..  Washington,  D.C. 
20037;  telephone  (202)  887-1033,  FAX 
(202) 887-1036. 

Signed  at  Washington,  D.C,  this  7th  day  of 
July,  1997. 
Greg  Watchman. 

Acting  Assistant  Secretary  of  Labor. 
IFR  Doc.  97-18193  Filed  7-10-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  155 
[CG0  7»-116] 
RtN2115-VkA03 

Qualifications  for  Tankermen,  and  for 
Persons  In  Chiarge  of  Transfers  of 
Dangerous  Liquids  and  Liquefied 
Gases 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule;  Establishment  of  a 

delayed  compliance  date. 

SUMMARY:  The  Coast  Guard  establishes  a 
delayed  compliance  date  for  a  portion  of 
the  final  rule  concerning  qualifications 
for  tankermen  and  for  persons  in  charge 
of  transfers  of  dangerous  liquids  and 
liquefied  gases.  The  delayed  compliance 
date  also  applies  to  a  paragraph  that  was 
established  in  the  interim  rule,  but  not 
revised  in  the  final  rule.  Because  the 
Coast  Guard  finds  that  added  time  will 


be  necessary  for  affected  mariners  to 
comply,  the  Coast  Guard  establishes  a 
delayed  compliance  date  for  one 
requirement  for  licensing  with  respect 
to  a  vessel  with  a  capacity  of  250  barrels 
or  more. 

DATES:  The  effective  date  of  the  final 
rule  published  in  the  Federal  Register 
on  May  8.  1997  (62  FR  25115).  remains 
June  9,  1997.  However,  the  compliance 
date  for  the  revisions  to  33  CFR 
155.710(e)  introductory  text,  (e)(1), 
(e)(2).  and  (e)(3)  is  January  1.  1998. 
Furthermore,  the  compliance  date  for  33 
CFR  155.710(e)(4),  not  revised  in  the 
final  rule,  is  Januar>'  1,  1998. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  Mark  C.  Gould,  Project  Manager, 
Maritime  Personnel  Qualifications 
Division,  (202)  267-6890. 

SUPPLEMENTARY  INFORMATION:  33  CFR 
155.710(e)  introductory  text,  (e)(1), 
(e)(2),  (e)(3),  and  (e)(4)  were  published 
in  the  interim  rule  (60  FR  17134).  In  the 
final  rule.  33  CFR  155.710  (e) 
introductory  text,  (e)(1),  (e)(2),  and  (e)(3) 
were  revised— 33  CFR  155.710  (e)(4) 
was  not. 

Because  procurement  of  a  license  or 
MMD  with  a  Tankerman-PIC 
endorsement  on  any  vessel  with  a 
capacity  of  250  or  more  barrels  of  fuel 
oil,  cargo  oil.  hazardous  material,  or 
liquefied  gas  as  regulated  in  Table  4  of 
46  CFR  part  1 54  presupposes  formal 
training  and  proof  of  service,  and 
because  there  are  mariners  who  only 
now  realize  that  they  must  obtain 
licenses  or  MMDs.  it  is  clear  that  they 
are  unable  to  comply  by  June  9.  1997. 
There  are  too  few  schools  in  the  areas 
most  affected,  nor  can  the  regional 
examination  centers  of  the  Coast  Guard 
handle  such  an  increase  in  customers  in 
such  a  short  time.  To  allow  ample  time 
for  those  mariners  to  obtain  both  the 
required  training  and  the  license  or 
document,  the  Coast  Guard  establishes  a 
delayed  compliance  date  for  33  CFR 
155.710(e)  introductory  text,  (e)(1), 
(e)(2),  (e)(3),  and  (e)(4),  of  January  1, 
1998. 

Dated:  July  3, 1997. 
iLC.  North. 

Rear  Admiral,  U.S.  Coast  Guard  AsStstant 
Commandant  for  Marine  Safety  and 
Environmental  Protection. 
IFR  Doc.  97-18263  Filed  7-10-97;  8:45  am) 
BtUJNG  CODE  4aiO-14-M 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[CGD1 3-97-01 2] 
RIN-AA97 

Safety  Zone  Regulation;  SeaFair's  Blue 
Angels  Air  Show,  Lake  Washington, 
Seattle,  WA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  on  the  waters 
of  Lake  Washington  from  6  a.m.  (PDT) 
to  4  p.m.  (PDT)  August  7,  8.  9,  and  10, 
1997.  The  Captain  of  the  Port  Puget 
Sound,  Seattle.  Washington,  is  taking 
this  action  to  safeguard  watercraft  and 
their  occupants  firom  the  safety  hazards 
associated  with  high  performance 
aircraft  conducting  complex  maneuvers 
at  high  speeds  and  low  altitudes.  The 
safety  zone  will  encompass  the  area  of 
Lake  Washington  over  which  the  air 
show  will  take  place.  Entry  into  this 
safety  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
DATES:  This  regulation  is  effective  on 
August  7.  8,  9.  and  10,  1997,  from  6  a.m. 
(PDT)  to  4  p.m.  (PDT). 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  and  copying 
at  U.S.  Coast  Guard  Marine  Safety 
Office,  Puget  Sound,  1519  Alaskan  Way 
South,  Building  1,  Seattle,  Washington 
98134.  Normal  office  hours  are  between 
7  a.m.  and  5  p.m.,  Monday  through 
Friday,  except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Joel  Roberts,  c/o  Captain  of  the  Port 
Puget  Sound,  1519  Alaskan  Way  South, 
Seattle,  Washington  98134,  (206)  217- 
6232. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  has  not  been 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  less 
than  30  days  from  the  date  of 
publication  in  the  Federal  Register. 
Publishing  a  NPRM  would  be  contrary 
to  the  public  interest  since  immediate 
action  is  necessary  to  ensure  the  safety 
of  vessels  and  spectators  operating  in 
the  area  of  the  Air  Show.  Due  to  the 
complex  planning  and  coordination 
involved,  the  sponsor  of  the  event, 
Seafair  Incoiporated.  was  unable  to 
provide  the  Coast  Guard  with  the  final 
details  for  the  show  until  60  days  prior 
to  the  event.  If  normal  notice  and 


comment  procedures  were  followed, 
this  rule  would  not  become  effective 
until  after  the  date  of  the  event.  For  this 
reason,  following  normal  rulemaking 
procedures  in  this  case  would  be 
impracticable  and  contrary  to  the  public 
interest. 

Background  and  Purpose 

The  Coast  Guard  is  adopting  a 
temporary  safety  zone  regulation  for  the 
U.S.  Navy  Blue  Angels  Air  Show 
sponsored  by  Seafair,  Incorporated.  The 
safety  zone  encompasses  all  waters  of 
Lake  Washington,  Seattle,  Washington, 
bounded  by  a  line  commencing  at 
position  latitude  47°35'35"  N,  longitude 
122''15'13"  W;  thence  to  position 
latitude  47°35'55"  N,  longitude 
122"'15'44"  W;  thence  to  position 
latitude  47°35'48"  N.  longitude 
122''15'44"  W;  thence  to  position 
latitude  47°33'06"  N,  longitude 
122°15'28"  W;  thence  along  the  shore  of 
Bailey  Peninsula  to  position  latitude 
47°33'44"  N,  longitude  122''15'01"  W; 
thence  to  position  latitude  47°33'43"  N. 
longitude  122''13'53"  W:  thence 
returning  along  the  shore  of  Mercer 
Island  to  the  point  of  origin.  The  zone 
is  needed  to  protect  watercraft  and  their 
occupants  from  safety  hazards 
associated  with  high  performance 
aircraft  conducting  complex  maneuvers 
at  high  speeds  and  low  altitudes.  Many 
onlookers  may  attempt  to  view  the  air 
show  at  close  range,  thereby  increasing 
their  exposure  to  these  hazards.  Entry 
into  the  safety  zone  will  be  prohibited 
during  the  air  show  and  practice 
sessions.  This  safety  zone  will  be 
enforced  by  representatives  of  the 
Captain  of  the  Port  Puget  Sound.  Seattle, 
Washington.  The  Captain  of  the  Port 
may  be  assisted  by  other  federal,  state, 
and  local  agencies. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  CFR  11040; 
February  26.  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
expectation  is  based  on  the  fact  that  the 
regulated  area  established  by  the 
proposed  regulation  would  encompass 
approximately  4.75  square  miles  on 


Lake  Washington  from  the  vicinity  of 
the  1-90  bridge  to  Bailey  Peninsula. 
Operation  within  the  regulated  area 
would  be  controlled  over  the  duration  of 
the  safety  zone  but  only  actually 
prohibited  for  less  than  four  hours  each 
of  the  four  days  during  the 
performances.  An  extensive  media  and 
public  relations  campaign  will  notify 
local  land  owners  and  area  recreational 
boaters  of  the  event  schedule  and 
operating  restrictions. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  the  Coast  Guard 
must  consider  whether  this  proposal 
will  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  "Small  entities"  include 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  the  impacts  of  this 
proposal  are  expected  to  be  minimal, 
the  Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C 
3501  et  seq.) 

Federalism 

The  Coast  Guard  has  analyzed  this 
final  rule  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  12612  and  has 
determined  that  this  final  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
has  concluded  that  under  Section 
2.B.2.C.  of  Commandant  Instruction 
M16475.1B,  it  is  categorically  excluded 
from  further  environmental 
documentation. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Regulation 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  part 
165  of  Tide  33,  Code  of  Federal 
Regulations,  as  follows: 
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PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-1  (g),  6.04-1,  6.04-6  and  160.5; 
49CFR  1.46. 

2.  A  temporary  section  165.T13-011 
is  added  to  read  as  follows: 

$165.T13-011    Safety  Zone;  Lake 
Washington,  Seattle,  WA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  Lake 
Washington.  Seattle,  Washington, 
bounded  by  a  line  commencing  at 
position  latitude  47''35'35"N,  longitude 
122''15'13"W;  thence  to  position 
latitude  47''35'55"N,  longitude 
122''15'44"W;  thence  to  position 
latitude  47*35'48"N.  longitude 
122°15'44"W;  thence  to  position 
latitude  47*33'02"N,  longitude 
122"'15'28"W;  thence  to  position 
latitude  47''33'44"N,  longitude 
122°15'01"W;  thence  to  position 
latitude  47''33'43"N,  longitude 
122''13'53"W;  thence  returning  along 
the  shore  of  Mercer  Island  to  the  point 
of  origin.  (Datum  NAD  83] 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  Section 
165.23  of  this  part,  no  person  or  vessel 
may  enter  or  remain  in  this  zone,  except 
for  participants  in  the  event,  supporting 
personnel,  vessels  registered  with  the 
event  organizer,  or  other  vessels 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representatives. 

(c)  Effective  dates.  This  regulation  is 
effective  on  August  7,  8.  9,  and  10,  1997, 
from  6  a.m.  (PDT)  to  4  p.m.  (PDT)  each 
day. 

Dated:  June  21. 1997. 

Mylet  S.  Bootbe, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port  Puget  Sound. 

IFR  Doc.  97-18267  Filed  7-10-97;  8:45  am] 

BILUNG  CODE  4910-14-M 


ENVIRONMEFfTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA01 4-0035;  FRL-6850-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  California  State 
Implementation  Plan  Revision,  Four 
Local  Air  Pollution  Control  Districts 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  the  approval 
of  revisions  to  the  California  State 


Implementation  Plan  (SIP)  proposed  in 
the  Federal  Register  on  )une  12. 1996. 
The  revisions  concern  rules  from  the 
following:  El  Dorado  County  Air 
Pollution  ConUtjl  District  (EDCAPCD), 
Kem  County  Air  Pollution  Control 
District  (KCAPCD),  Placer  County 
(PCAPCD),  and  Santa  Barbara  County 
Air  Pollution  Control  District 
(SBCAPCD).  This  approval  action  will 
incorporate  these  rules  into  the  federally 
approved  SIP.  The  intended  effect  of 
approving  these  rules  is  to  regulate 
emissions  of  volatile  organic 
compounds  (VCXIs)  in  accordance  with 
the  requirements  of  the  Clean  Air  Act, 
as  amended  in  1990  (CAA  or  the  Act). 
The  revised  rules  control  VOC 
emissions  from  graphic  arts  operations. 
Thus,  EPA  is  finalizing  the  approval  of 
thsse  revisions  into  the  California  SIP 
under  provisions  of  the  CAA  regarding 
EPA  action  on  SIP  submittals,  SIPs  for 
national  primary  and  secondary  ambient 
air  quality  standards  and  plan 
requirements  for  nonattainment  areas. 
EFFECTIVE  DATE:  This  action  is  effective 
on  August  11,  1997. 
ADDRESSES:  Copies  of  the  rule  revisions 
and  EPA's  evaluation  report  for  each 
rule  are  available  for  public  inspection 
at  EPA's  Region  DC  office  during  normal 
business  hours.  Copies  of  the  submitted 
rule  revisions  are  available  for 
inspection  at  the  following  locations: 
Rulemaking  Section  (Air— 4),  Air 

Division,  U.S.  Environmental 

Protection  Agency,  Region  K.  75 

Hawthorne  Street,  San  Francisco,  CA 

94105. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  401  "M"  Street,  SW., 

Washington,  DC  20460. 
El  Dorado  County  APCD,  2850  Fairlane 

Court,  Placerville,  CA  95667. 
Kem  County  APCD,  2700  M  Streei. 

Suite  290,  Bakersfleld,  CA  93301. 
Placer  County  APCD,  11464  B  Avenue, 

Auburn,  CA  95603. 
Santa  Barbara  County  APCD,  26 

Castilian  Drive,  &-23,  Goleta,  CA 

93117. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Steckel.  Rulemaking  Office,  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

SUPPLEMENTARY  INFORMATION: 

1.  Applicability 

The  rules  being  approved  into  the 
California  SIP  include  the  following: 
EDCAPCD  Rule  231,  "Graphic  Arts 
Operations":  KCAPCD  Rule  410.7, 
"Graphic  Arts";  PCAPCD  Rule  239. 
"Graphic  Arts  Operations";  and 
SBCAPCD  Rule  354,  "Graphic  Arts". 
These  rules  were  adopted  by  the  local 


air  pollution  control  agencies  on  the 
following  respective  dates:  September 
27,  1994;  May  6,  1991;  June  8,  1995;  and 
June  28,  1994. 

The  above  rules  were  submitted  by 
the  California  Air  Resources  Board 
(CARB)  to  EPA,  in  respective  order,  on 
November  30,  1994,  May  30, 1991, 
October  13,  1995,  and  July  13,  1994. 

n.  Background 

On  June  12, 1996,  EPA  published  a 
notice  of  direct  final  rulemaking  action 
(61  FR  29659)  and  a  action  of  proposed 
rulemaking  (61  FR  29725).'  This  direct 
final  rule  would  have  appro9ved  the 
rules  described  in  the  applicability 
section  above,  as  well  as  South  Coast 
Air  Quality  Management  District  Rule 
1130.1,  "Screen  Printing  Operations", 
into  the  California  SIP.  However,  prior 
to  the  close  of  the  comment  period  for 
the  direct  final  rulemaking,  EPA 
received  a  request  from  SCAQMD  to 
withdraw  Rule  1130.1  from  the  SIP. 
Because  this  request  to  withdraw  was 
essentially  an  adverse  comment,  EPA 
was  required  by  the  provisions  of  the 
Administrative  Procedures  Act  to 
withdraw  the  direct  final  rule.  A 
Federal  Register  action  withdrawing  the 
direct  final  nde  of  June  12  was 
published  on  August  27,  1996  (61  FR 
43976). 

As  a  result  of  SCAQMD's  withdrawal 
request,  EPA  is  finalizing  the  approval 
into  the  California  SIP  of  the  rules 
described  in  the  rulemaking  actions  of 
]\me  12,  with  the  exception  of  SCAQMD 
Rule  1130.1.  Therefore,  EPA  is 
approving  the  rules  listed  in  the 
applicability  section  into  the  California 
SIP. 

The  rules  being  approved  in  this 
action  were  submitted  in  response  to 
EPA's  1988  SIP-Call  and  the  CAA 
section  182(a)(2)(A)  requirement  that 
nonattainment  areas  fix  their  reasonably 
available  control  technology  (RACT) 
rules  for  ozone  in  accordance  with  EPA 
guidance  that  interpreted  the 
requirements  of  the  pre-amendment  Act 
A  detailed  discussion  of  the  backgroimd 
for  each  of  these  rules  and 
nonattainment  areas  is  provided  in  the 
Direct  Final  action  of  June  12,  1996. 

EPA  has  evaluated  all  of  these  rules 
for  consistency  with  the  requirements  of 
the  CAA  and  EPA  regulations  and  EPA 
interpretation  of  these  requirements  as 
expressed  in  the  various  EPA  policy 


'  Unless  a  direct  final  rulemaking  is  withdrawn  (if 
EPA  receives  an  adverse  comment),  such  a  notice 
of  proposed  rulemaking  is  moot.  However,  if  EPA 
receives  an  adverse  comment,  the  direct  final 
rulemaking  is  withdrawn,  and  the  notice  of 
proposed  rulemaking,  together  with  the  notice  of 
direct  final  rulemaking,  serves  to  propose  approval 
for  subsequent  finalization. 
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guidance  documents  referenced  in  the 
Direct  Final  action  cited  above.  EPA  has 
found  that  the  rules  meet  the  applicable 
EPA  requirements.  A  detailed 
discussion  of  the  rule  provisions  and 
evaluations  has  been  provided  in  61  FR 
29659  and  in  technical  support 
documents  (TSDs)  available  at  EPA's 
Region  IX  office  (TSDs  dated  March  18. 
1996). 

Final  approval  of  SBCAPCD  Rule  354, 
"Graphic  Arts",  will  permanently  stop 
the  FIP  clock  associated  with  this  rule. 

III.  Response  to  Public  Comments 

A  30-day  public  comment  period  was 
provided  in  61  FR  29659.  As  described 
above,  EPA  received  one  significant 
comment  from  the  SCZAQMD  on 
SCAQMD  Rule  1130.1.  SCAQMD 
management  requested  that  Rule  1130.1, 
as  submitted  to  EPA  on  November  18, 
1993,  be  withdrawn  from  consideration 
for  SIP  approval.  The  SCAQMD 
requested  that  this  rule  be  withdrawn 
because,  in  light  of  information 
provided  to  them  by  the  coating 
industry,  they  believed  that  the  VOC 
limits  of  the  rule  as  submitted  to  EPA 
were  too  stringent,  and  they  were  in  the 
process  of  drafting  and  adopting  a  new 
version  of  the  rule  with  less  stringent 
limits. 

IV.  EPA  Action 

EPA  is  finalizing  action  to  approve 
the  above  rules  for  inclusion  into  the 
California  SIP.  EPA  is  approving  the 
submittal  under  section  110(k)(3)  as 
meeting  the  requirements  of  section 
110(a)  and  Part  D  of  the  CAA.  This 
approval  action  will  incorporate  these 
rules  into  the  federally  approved  SIP. 
The  intended  effect  of  approving  these 
rules  is  to  regulate  emissions  of  VOCs  in 
accordance  with  the  requirements  of  the 
CAA. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signatiu-e  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 


Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  rumiber  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1996,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  or  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 


approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register,  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

£.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  9. 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compounds. 

Dated:  June  15,  1997. 
Felicia  Marcus, 

Regional  Administrator. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  F — California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(185)(i)(A)(9), 
(198)(i)(K),  (207)(i)(B)(2),  and  (225) 
(i)(B)(d)  to  read  as  follows: 
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§  52.220    Identification  of  plan. 


*  • 


(0  *  •  * 
(185)  *   •   • 
(i)  •   *   • 

(A)  *   •   • 

(9)  Rule  410.7,  adopted  May  6, 1991. 
»         •         *        •        • 

(198)   *   *    • 

(!)••• 

(K)  Santa  Barbara  County  Air 
Pollution  Control  District. 

(1)  Rule  354,  adopted  June  28,  1994- 

•  •         •         •         • 

(207)     *    •    * 

(i)   *  *  * 

(B)  •  *  • 

(2)  Rule  231,  adopted  September  27, 
1994. 

•  *  *  •  * 

(225)    *   •   • 

(i)    *  •  * 
(B)    •   •   * 

(3)  Rule  239,  revised  June  8, 1995. 

•  *         •         •         * 

(FR  Doc.  97-18254  Filed  7-10-97;  8:45  am| 
siLUNO  cooE  eaw  6a  m 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TX-65-1-7335;  FRL-Sese-S] 

Approval  and  Pronuilgation  of  Air 
Quality  Implamentation  Plans;  Texas; 
Motor  Vehicle  Inspection  and 
Maintonar>ce  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  The  EPA  is  granting 
conditional  interim  approval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  Texas.  This  revision 
establishes  and  requires  the 
implementation  of  an  enhanced 
inspection  and  maintenance  (I/M) 
program  in  the  Houston/Galveston  and 
El  Paso  areas  and  a  basic  I/M  program 
in  the  Dallas/Fort  Worth  area.  The  effect 
of  this  action  is  to  conditionally  approve 
Texas's  I/M  program  for  em  interim 
period  to  last  18  months,  based  upon 
the  good  faith  estimate  of  the  program's 
performance.  This  action  is  being  taken 
under  section  110  of  the  Clean  Air  Act 
(Act)  and  section  348  of  the  National 
Highway  Systems  Designation  Act 
(NHSDA). 

DATES:  This  interim  final  rule  is 
effective  on  August  11,  1997. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 


business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
Environmental  Protection  Agency, 
Region  6.  Air  Planning  Section 
(6PD-L),  1445  Ross  Avenue,  Suite 
700.  Dallas.  Texas  75202-2733. 
Texas  Natural  Resource  Conservation 
Commission.  12100  Park  35  Circle, 
Austin.  Texas  78711-3087. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  F.  Davis,  Air  Planning  Section 
(6PD-L).  EPA  Region  6. 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733. 
telephone  (214)  665-7584. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

L  Background 

IL  Public  Comments/RespoDse  to  Comments 

m.  faiterim  Final  Rulemaking  Action 

IV.  Conditional  Interim  Approval 

V.  Further  Requirements  for  Permanent  I/M 

SIP  Approval 

VI.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 

C.  Unfunded  Mandates  Act 

D.  Submission  to  Congress  &  the  General 
Accounting  Office 

E.  Petitions  for  Judicial  Review 

I.  Background 

On  October  3.  1996  (61  FR  51651). 
EPA  published  a  Notice  of  Proposed 
Rulemaking  (NPR)  for  the  State  of 
Texas.  The  NPR  proposed  conditional 
interim  approval  of  Texas'  I/M  program, 
submitted  to  satisfy  the  applicable 
requirements  of  both  the  Act  and  the 
NHDSA.  The  formal  SIP  revision  was 
submitted  by  Texas  on  March  14,  1996. 

As  described  in  that  notice,  the 
NHSDA  directs  EPA  to  grant  interim 
approval  for  a  period  of  18  months  to 
approvable  I/M  submittals.  The  NHSDA 
also  directs  EPA  and  the  states  to  review 
the  interim  program  results  at  the  end 
of  that  18-month  period,  and  to  make  a 
determination  as  to  the  effectiveness  of 
the  interim  program.  Following  this 
demonstration,  EPA  will  adjust  any 
credit  claims  made  by  the  state  in  its 
good  faith  effort,  to  reflect  the  emissions 
reductions  actually  measiued  by  the 
state  during  the  program  evaluation 
period.  The  NHSDA  is  clear  that  the 
interim  approval  shall  last  for  only  18 
months,  and  that  the  program 
evaluation  is  due  to  EPA  at  the  end  of 
that  period.  Therefore.  EPA  believes 
Congress  intended  for  these  programs  to 
start  up  as  soon  as  possible,  which  EPA 
believes  should  be  on  or  before 
November  15,  1997.  so  that  at  least  six 
months  of  operational  program  data  can 


be  collected  to  evaluate  the  interim 
programs.  The  EPA  believes  that  in 
setting  such  a  strict  timetable  for 
program  evaluations  under  the  NHSDA, 
Congress  recognized  and  attempted  to 
mitigate  any  further  delay  with  the  start- 
up of  this  program.  If  Texas  fails  to  fully 
start  its  program  according  to  this 
schedule,  this  conditional  interim 
approval  granted  under  the  provisions 
of  the  NHSDA  will  convert  to  a 
disapproval  after  a  finding  letter  is  sent 
to  the  state.  Unlike  the  other  specified 
conditions  of  this  rulemaking,  which  are 
explicit  conditions  imder  section 
110(k)(4)  of  the  Act  and  which  will 
trigger  an  automatic  disapproval  should 
Texas  fail  to  meet  its  commitments,  the 
startdate  provision  will  only  trigger  a 
disapproval  upon  EPA's  notification  to 
the  State  by  letter  that  the  startdate  has 
been  missed.  This  letter  will  not  only 
notify  Texas  that  this  rulemaking  action 
has  been  converted  to  a  disapproval,  but 
also  that  the  sanctions  clock  associated 
with  this  disapproval  has  been  triggered 
as  a  result  of  this  failure.  Because  the 
startdate  condition  is  not  imposed 
pursuant  to  a  commitment  to  correct  a 
deficient  SIP  under  section  110(k)(4), 
EPA  does  not  believe  it  is  necessary  to 
have  the  SEP  approval  convert  to  a 
disapproval  automatically  if  the 
startdate  is  missed.  The  EPA  is 
imposing  the  startdate  condition  under 
its  general  SIP  approval  authority  of 
section  110(k)(3),  which  does  not 
require  automatic  conversion.  It  should 
be  noted  that  the  State  of  Texas  has 
already  started  major  elements  of  its 
program  in  all  three  program  areas. 

The  program  evaluation  to  be  used  by 
the  state  during  the  18-month  interim 
period  must  be  acceptable  to  EPA.  The 
Environmental  Council  of  States  (ECOS) 
group  has  developed  such  a  program 
evaluation  process  which  includes  both 
short  term  qualitative  and  long  term 
quantitative  measures,  and  this  process 
has  been  deemed  acceptable  to  EPA. 
The  core  requirement  for  the  long  term 
quantitative  measure  is  that  a  Mass 
Emission  Transient  Test  be  performed 
on  0.1  percent  of  the  subject  fleet,  as 
required  by  the  I/M  Rule  at  40  CFR 
51.353  and  366. 

Per  the  NHSDA  requirements,  this 
conditional  interim  rulemaking  will 
expire  on  February  11,  1999.  A  full 
approval  of  Texas  final  I/M  SIP  revision 
(which  will  include  Texas'  18-month 
program  evaluation)  is  still  necessary 
under  section  110  and  under  sections 
182,  184  or  187  of  the  Act.  After  EPA 
reviews  Texas'  submitted  program 
evaluation  and  other  required  elements 
for  final  approval,  final  rulemaking  on 
the  Texas'  I/M  SIP  revision  will  occur. 
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Specific  requirements  of  the  Texas 
I/M  SIP  and  the  rationale  for  EPA's 
proposed  action  are  explained  in  the 
NPR  and  will  not  be  restated  here. 

n.  Public  Comments/Response  to 
Comments 

This  section  discusses  the  content  of 
the  comments  submitted  to  the  docket 
during  the  Federal  comment  period  for 
the  notice  of  proposed  rulemaking, 
published  in  the  October  3,  1996 
Federal  Register,  and  provides  EPA's 
responses  to  those  comments.  On 
November  18,  1996,  EPA  granted  a  60- 
day  extension  of  the  comment  period 
which  was  requested  by  four  parties. 
The  extended  comment  period  closed 
on  January  3, 1997.  Four  set^of 
comments  were  received  by  the  Region. 
The  comments  were  from  the  Texas 
Natural  Resource  Conservation 
Commission  (TNRCC),  the 
Environmental  Defense  Fund  (EDF),  the 
Sierra  Club  (SC)  and  by  the  law  firm 
Bickerstaff.  Heath.  Smiley.  PoUan, 
Kever.  &  McDaniel,  L.L.P  (BHS).  Copies 
of  the  original  comment  letters  are 
available  at  EPA's  Region  6  office  at  the 
address  listed  in  the  ADDRESSES  section 
of  this  notice.  The  EPA  has  first  grouped 
similar  comments  and  summarized 
them,  followed  by  EPA's  response  to 
specific  comments.  For  clarity,  in  some 
cases  EPA  has  provided  background 
information  within  a  comment  on  its 
requirements  or  its  proposed  action 
relevant  to  Texas'  SIP,  prior  to 
summarizing  the  comment  itself. 

Comment — Legal  Authority  of  Texas 
I/M  Plan 

The  SC  and  BHS  commented  that  the 
State  program  does  not  have  adequate 
authority  to  implement  the  program. 
The  law  firm  BHS  commented  that  the 
State  law  (Senate  Bill  178)  the  State  is 
using  to  implement  the  program  is 
unconstitutional.  The  law  firm  BHS 
commented  that  a  written  decision  in 
favor  of  Texas  is  forthcoming  and  will 
be  forwarded  to  EPA  when  issued,  thus 
EPA  should  not  be  considering 
approving  the  State's  program.  The  law 
firm  BHS  commented  that  even  if 
Senate  Bill  178  were  constitutional  it 
does  not  give  the  State  authority  to 
implement  major  portions  of  its  program 
including,  reregistration  denial, 
enforcement  of  remote  sensing,  and  test 
on  resale  provisions  of  the  program. 
Thus,  EPA  cannot  approve  the  program 
based  on  the  NHSDA  which  requires 
that  "all"  authority  be  present  for  EPA 
to  approve  the  program.  It  is  argued  that 
EPA's  proposal  does  not  address 
whether  the  State's  submission  meets 
the  requirements  of  the  NHSDA  while 
other  EPA  actions  on  NHSDA  submittals 


do.  The  law  firm  BHS  contends  the 
NHSDA  only  allows  a  brief  window  of 
120  days  for  a  submittal  which  is 
required  to  include  all  authority.  Since 
this  window  has  already  passed,  EPA 
cannot  extend  the  deadline.  The  SC 
similarly  noted  that  EPA  caimot 
postpone  the  deadline  by  using  a 
conditional  approval  following  the 
Natural  Resource  Defense  Council  case 
of  1994. 

Response  to  Comment 

The  EPA's  proposal  explicitly 
identified  the  lack  of  authority  as  a 
deficiency  which  required  correction  by 
the  imposidon  of  major  conditions 
which  if  not  fulfilled  would  convert  the 
action  to  a  disapproval.  Thus,  EPA 
agrees  that  the  State  submittal  does  not 
meet  all  of  the  requirements  of  the 
NHSDA  and  is  deficient  in  this  regard. 
We  also  stated  that  the  SIP  contained 
enabling  legislation  that  would  allow 
the  State  to  implement  "most"  of  its 
program  and  that  the  State  could  get  the 
legislative  authority  in  the  next 
legislative  session.  To  support  the 
State's  commitment  on  obtaining  the 
additional  required  authority  the  SIP 
included  a  Governor's  Executive  Order 
stating  the  intention  of  the  Governor  to 
support  the  needed  legislation  in  the 
1997  legislative  session.  The  Texas 
legislature  meets  only  once  every  two 
years  and  therefore  obtaining  the 
additional  legislation  four  months  after 
passage  of  the  NHSDA  was  impractical. 
Also,  it  is  EPA's  understanding  that  the 
Texas  legislat\ire  has  recenUy  passed 
legislation  during  the  1997  session 
addressing  legislative  deficiencies  in  the 
SIP.  The  EPA  will  be  evaluating  the 
legislation  over  the  next  several  months. 
The  EPA  is  authorized  to  promulgate 
conditional  approvals  under  the  Clean 
Air  Act  and  does  not  believe  the  action 
postpones  the  deadlines  contained  in 
the  NHSDA.  The  NRDC  case  involved 
postponing  of  a  deadline  by  the  use  of 
a  "committal  SIP"  which  did  not 
include  a  substantive  submittal  of 
legislation,  regulations,  SIP  narrative, 
etc.  Due  to  the  substantive  nature  of  the 
Texas  submittal  EPA  does  not  believe 
the  submittal  constitutes  merely  a 
"committal  SIP." 

Texas  has  submitted  a  substantive 
I/M  SEP,  and  has  adequate  legal 
authority  to  adopt  and  implement  that 
SIP.  The  SIP  has  several  deficiencies, 
which  Texas  has  committed  to  remedy. 
It  will  require  the  adoption  of  additional 
legislative  authority  to  remedy  the 
deficiencies.  The  EPA  believes  it  is 
authorized  to  conditionally  approve  a 
substantive  SIP  submittal  under  the  Act 
section  110(k)(4)  in  these  circumstances, 
and  that  such  approval  is  consistent 


with  the  holding  of  the  court 
interpreting  the  Act  section  110(k)(4), 
NRDC\.  EPA.  22  F.3d  1125,  1134  (D.C. 
Cir.  1994).  The  EPA  further  believes  that 
this  action  is  consistent  with  the 
requirements  of  the  NHSDA.  The  EPA 
believes  that  so  long  as  a  state  submits 
a  substantative  I/M  SIP  with  underlying 
statutory  authority  during  the  120-day 
period  specified  in  the  NHSDA,  EPA 
can  conditionally  approve  that  SIP  even 
if  it  contains  some  deficiencies  that 
require  additional  legislative  authority 
to  remedy.  Such  authority  must  be 
obtained  before  EPA  can  give  full  final 
approval  to  the  1/M  SIP. 

Regarding  the  constitutionality  of  the 
State's  authority,  a  Texas  Court  ruled 
that  the  two  laws  creating  the  Texas 
Motorists'  Choice  program.  Texas 
Senate  Bills  19  and  178,  were  in 
violation  of  both  the  Texas  and  Federal 
Constitution.  The  Court  ruled  that  those 
laws  were  an  unconstitutional  "taking" 
and  an  unconstitutional  interference 
with  contract,  Tejas  Testing 
Technologies  I,  et  al,  v.  The  State  of 
Texas.  No.  95-1462  (126th  Dist.  Court, 
Travis  County,  Texas)  (April  21, 1997). 

The  State  has  filed  a  Notice  of  Intent 
to  Appeal  the  ruling.  Texas  Rules  of 
Appellate  Procedure,  Rule  47  and 
associated  case  law  seem  to  indicate 
that  such  a  filing  supersedes  the  finding 
of  the  lower  court  pending 
determination  by  the  Court  of  Appeals. 
See,  Ammex  Warehouse  Co.  v.  Archer, 
381  S.W.  2d  478,  481  (Tex.  1964).  Porth 
V.  Currie,  613  S.W.  2d  534  (Tex.  Civ. 
App..  Austin  1981).  and  Texas  Workers' 
Compensation  Commission  v.  Garcia, 
893  S.W.  2d  504,  517  (Texas  1995). 
However,  EPA  is  not  basing  today's 
action  on  Senate  Bill  19  and  178 
because  of  the  uncertainty  regarding  the 
constitutionality  of  those  laws  after  the 
Court's  ruling.  In  order  to  determine 
whether  the  program  is  supported  by    . 
adequate  legislative  authority,  EPA 
reviewed  the  statute  submitted  by  Texas 
excluding  the  language  added  by  Senate 
Bills  19  and  178.  Based  on  that  review, 
EPA  has  determined  that  Texas  has 
sufficient  authority  to  implement  the 
program  with  the  exception  of  remote 
sensing  and  registration  denial  (as 
discussed  in  the  conditions  for  final 
interim  approval). 

Title  5  of  the  Texas  Health  and  Safety 
Code.  Section  382.037(a)  (Vernon's 
1995)  authorizes  the  promulgation  of 
rules  to  "establish,  implement  and 
administer  a  program  requiring 
emissions-related  inspections  of  motor 
vehicles  to  be  performed  at  inspection 
facilities  consistent  with  the 
requirements  of  the  Federal  Clean  Air 
Act."  This  gives  very  broad  authority  to 
establish  any  type  of  vehicle  inspection 
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program  so  long  as  that  program  is 
consistent  with  the  Federal 
requirements. 

Enforcement  of  the  program  is 
authorized  by  Title  5  of  the  Texas 
Health  and  Safety  Code,  Section 
382.037(d),  by  a  "sticker-based" 
program.  As  discussed  elsewhere,  a 
sticker-based  program  is  not  acceptable 
without  an  adequate  demonstration  that 
the  State's  pre- 1990  Act  mechanism  was 
more  effective  than  its  registration 
denial  system.  Texas  has  not  made  such 
a  demonstration,  and  either  an  adequate 
demonstration  must  be  submitted  or 
authority  for  registration  denial  must  be 
submitted  within  one  year  to  fulfill  one 
of  the  conditions  of  this  approval.  It  is 
EPA's  understanding  that  the  Texas 
Legislating  has  recently  passed  a  law 
allowing  for  a  registration  denial 
program  upon  EPA's  finding  that  the 
State  has  not  made  a  adequate 
demonstration  that  sticker  enforcement 
is  more  effective  than  registration 
denial.  Section  382.037(n)  authorizes 
audits  to  determine  compliance,  but  was 
added  by  the  laws  determined 
unconstitutional  and,  therefore,  was  not 
considered  by  EPA.  However,  Sections 
382.038(a)  and  382.038(d)  authorize  the 
State  to  pass  appropriate  regulations  to 
conduct  compliance  audits. 

Comment — Low  Enhanced  Performance 
Standard  Issues 

The  T^fRCC  commented  that  although 
the  Dallas/Fort  Worth  area  is  only 
required  to  implement  a  basic  I/M 
program  the  State  submitted  modeling 
showing  that  the  program  also  meets  the 
low  enhanced  performance  standard. 
The  SC  and  BHS  conunented  that  EPA 
cannot  allow  the  use  of  a  "low 
enhanced"  I/M  program  for  areas  such 
as  Houston/Galveston  that  need  more 
effective  I/M  programs  to  meet  air 
quality  goals.  The  law  firm  BHS  cites 
EPA's  proposed  disapproval  of  the 
State's  original  15%  Plan.  They  also 
note  that  EPA  caimot  approve  the 
revised  15%  Plan  since  it  does  not 
achieve  the  required  reductions  by 
1996,  and  that  EPA  cannot  extend  the 
deadline  of  the  original  November  15, 
1993,  submittal  date  for  a  revision  to  the 
15%  Plan.  The  law  firm  BHS 
commented  that  the  revised  program 
does  not  even  start  up  prior  to  the  end 
of  1996.  and  notes  the  rising 
contribution  of  mobile  sources  to  the  air 
quality  problem  in  the  area. 

Response  to  Comment 

The  EPA  agrees  with  the  TNRCC's 
comment  that  the  State's  modeling 
shows  that  the  low  enhanced 
performance  standard  is  met  in  the 
Dallas/ Fort  Worth  area.  However,  the 


Dallas/Fort  Worth  area  is  only  required 
to  implement  a  basic  I/M  program  and 
all  the  elements  of  an  enhanced  I/M 
program  are  not  being  implemented  in 
the  Dallas/Fort  Worth  program. 
Therefore,  EPA  is  approving  the  Dallas/ 
Fort  Worth  program  only  as  a  basic  I/M 
program. 

The  EPA  disagrees  with  the  conunent 
that  the  State  is  not  eligible  for  the  low 
enhanced  performance  standard.  While 
EPA  proposed  disapproval  of  the  State's 
original  15%  Plan,  the  EPA  has  already 
proposed  an  approval  action  on  the 
State's  revised  15%  Plan.  The  Texas  1/ 
M  NPR  stated  that  EPA  would  not 
finalize  an  interim  action  on  the  I/M  SIP 
unless  an  approval  action  was  proposed 
on  the  15%  Plan  which  has  now  been 
done.  The  I/M  flexibility  rules  define 
eligibility  and  only  require  that  the  State 
have  an  approved  15%  Plan  and  not 
received  disapprovals  on  the  other  Rate 
of  Further  Progress  or  attainment  plans. 
Issues  regarding  the  approval  of  the 
15%  Plan  including  late  start  up  dates 
for  I/M  programs  are  addressed  in  the 
proposed  approval  of  the  State's  revised 
15%  Plan.  'Those  are  issues  relevant  to 
approval  of  the  15%  Plan  and  will  not 
be  further  addressed  in  this  notice  on 
the  I/M  plan.  In  the  case  of  Texas,  the 
State  has  already  started  most  of  the 
major  elements  of  its  I/M  Plan  and  no 
further  reductions  are  possible  by  the 
end  of  1996  since  this  date  already  is 
historical.  Also,  States  may,  and  often 
do,  make  revisions  to  previously 
submitted  SIPs  as  part  of  the  SIP 
process.  Section  110  of  the  Act  allows 
for  and  contemplates  revisions  to  SIPs. 

The  EPA  agrees  that  mobile  source 
pollution  is  a  continuing  and  significant 
source  of  pollution  in  the  I/M 
nonattainment  areas.  The  EPA  also 
believes  that  it  may  be  necessary  to 
expand  the  geographic  coverage  or  to 
improve  effectiveness  of  the  State's  I/M 
Program  in  the  future.  Additional 
emission  reductions  may  be  required  in 
the  Texas  nonattainment  areas  due  to  a 
continuing  nonattainment  status,  or  that 
the  reductions  claimed  as  a  "good  faith 
estimate"  are  not  achieved  in  practice. 

Comment — Geographic  Coverage 
Requirements 

The  SC  and  BHS  conmiented  that  the 
Beaumont/Port  Arthur  area  should  be  in 
the  I/M  program.  The  SC  conunented 
that  the  redesignation  was  not 
completed  and  the  area  is  an  influence 
on  the  air  quality  of  the  Houston/ 
Galveston  area.  The  law  firm  BHS 
commented  that  the  1990  urbanized 
area  population  for  Beaumont/Port 
Arthur  is  232,434  and  exceeds  EPA's 
cutoff  of  200,000. 


The  SC.  BHS,  and  EDF  conunented 
that  the  Texas  I/M  program  does  not 
adequately  cover  the  entire  urbanized 
area  for  Dallas/Fort  Worth  and  Houston/ 
Galveston.  The  SC  commented  that 
remote  sensing  is  not  complete  coverage 
and  incompletely  evaluated  for 
effectiveness.  The  law  firm  BHS 
commented  that  exclusion  of  some  of 
the  lU'ban  population  is  allowed  if  an 
equal  nimiber  of  residents  is  included 
and  the  State  used  vehicles  not 
residents  in  their  analysis.  The  law  firm 
BHS  noted  the  imcertain  feasibility  and 
effectiveness  of  remote  sensing  and  the 
delay  in  the  State's  data  collecting  phase 
of  its  remote  sensing  plan.  The  law  firm 
BHS  also  commented  on  the  lack  of 
enforcement  authority  for  remote 
sensing  in  the  State's  plan.  The  EDF 
commented  that  the  exclusion  of  the 
rapidly  growing  counties  of  Collin  and 
Denton  County  will  result  in  dirtier  air 
for  the  Region.  The  EDF  commented 
that  this  exclusion  will  result  in  the 
failure  to  inspect  147,000  commuting 
vehicles  and  an  additional  304,000 
noncommuting  vehicles. 

Response  to  Comment 

The  Beaumont/Port  Arthur  area  was 
reclassified  from  a  serious  to  moderate 
ozone  nonattainment  area  on  April  2, 
1996  (61  FR  14496).  While  the 
Beaumont/Port  Arthur  area  is  one 
moderate  ozone  nonattainment  area  it  is 
composed  of  at  least  two  separate 
urbanized  areas  each  with  a  1990 
urbanized  area  population  of  under 
200.000.  According  to  the  report 
entitled  "1990  Census  of  Population  and 
Housing:  Population  and  Housing  Unit 
Counts:  Texas"  issued  in  March  1993  by 
the  U.S.  Bureau  of  the  Census,  the  1990 
population  of  the  Beaumont  urbanized 
area  is  122,841.  The  1990  population  of 
the  urbanized  area  population  for  Port 
Arthur  is  109,560.  The  I/M  flexibility 
rule  only  requires  that  for  moderate 
ozone  nonattainment  areas  outside  the 
ozone  transport  region,  basic  I/M 
programs  be  implemented  in  any  1990 
Census-defined  urbanized  area  of 
200,000  or  more  (40  CFR  51.350(a)(4)). 
Since  the  Beaumont/Port  Arthur  area  is 
a  moderate  area  and  contains  no  1990 
urbanized  areas  of  over  200,000,  EPA 
does  not  require  that  I/M  be 
implemented  in  the  Beaumont/Port 
Arthur  nonattainment  area. 

The  EPA  agrees  that  the  State's 
exclusion  of  counties  in  both  the 
Houston/Galveston  area  and  the  Dallas/ 
Fort  Worth  area  results  in  a  less 
effective  I/M  program  which  hinders 
each  of  the  areas  reaching  attainment  of 
the  National  Ambient  Area  Quality 
Standard  for  ozone.  Specifically,  the 
exclusion  of  heavily  populated  portions 
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of  the  nonattairunent  areas,  such  as 
portions  of  Collin  and  Denton  Counties, 
from  the  regular  testing  I/M  program  in 
the  Dallas/Fort  Worth  area  in  oui  view 
is  hindering  the  State  from  reaching 
attainment  of  air  quality  standards. 
However,  in  the  proposed  Federal 
Registct  notice  (FRN),  EPA  made 
allowance  for  the  State's  use  of  remote 
sensing  to  make  up  deficiencies  in  the 
State's  area  of  coverage  plans. 
Nevertheless,  recognizing  the 
uncertainty  of  the  remote  sensing 
program,  EPA  included  a  provision  in 
the  proposed  FRN  that  for  permanent 
I/M  SIP  approval,  the  remote  sensing 
program  must  be  demonstrated  to  be 
effective  in  identifying  and  obtaining 
repairs  on  vehicles  with  high  levels  of 
emissions,  or  the  Texas  I/M  core 
program  must  be  expanded  to  include 
the  entire  urbanized  area  for  both 
Dallas/Fort  Worth  and  Houston.  Also, 
since  I/M  programs  are  designed  to 
reduce  emissions  from  vehicles,  and 
populations  or  persons  do  not  directiy 
equate  to  vehicle  population,  EPA  also 
allowed  for  an  interpretation  of  its  I/M 
rule  which  would  apply  a  ratio  to  the 
population  shortfall  to  determine  the 
minimum  number  of  vehicles  required 
to  be  tested  by  the  State  from 
commuting  vehicles  outside  the  I/M 
core  program  areas. 

The  EPA's  proposal  also  identified  the 
lack  of  authority  for  enforcement  of 
remote  sensing  as  a  deficiency  which 
required  correction  by  the  imposition  of 
major  conditions  which  if  not  fulfilled 
would  convert  the  action  to  a 
disapproval.  We  also  stated  that  the 
State  could  get  the  legislative  authority 
in  the  next  legislative  session.  To 
support  the  State's  commitment  the  SIP 
included  a  Governor's  Executive  Order 
stating  the  intention  of  the  Governor  to 
support  the  needed  legislation  in  the 
1997  legislative  session.  It  is  EPA's 
understanding  that  the  Texas  legislature 
recently  passed  legislation  for 
enforcement  of  a  remote  sensing 
program. 

Comment — Enforcement  of  Texas  I/M 
Program 

The  TNRCC  conunented  that  the 
Texas  Motorist  Choice  inspection 
program  is  a  sticker-based  enforcement 
program  with  computer  matching 
enhancements.  The  State  conunented 
that  it  believes  that  it  has  demonstrated 
that  sticker-based  enforcement  is  more 
effective  than  registration  denial.  The 
State  included  a  sticker  survey  from  the 
1/M  areas  which  indicated  that  most 
vehicles  (95  percent)  had  stickers 
showing  appropriate  dates  of 
compliance.  The  SIP  also  states  that 
unregistered  vehicles  range  from  2  to  15 


percent.  The  SC  commented  that  the 
lack  of  registration  denial  is  a  major 
inadequacy.  The  SC  also  commented 
that  the  State's  program  to  deter  fraud 
and  assure  acciu'acy  is  not  adequate. 
The  law  firm  BHS  also  commented  that 
the  State  does  not  have  an  effective 
enforcement  system  and  does  not  have 
authority  for  registration  denial  and  had 
questions  about  exactly  how  the  State's 
plan  would  work.  The  law  firm  BHS 
argued  that  a  sticker  based  program 
without  a  demonstration  of  greater 
effectiveness  with  a  vague  undefined 
threat  of  reregistration  denial  does  not 
meet  the  requirements  of  the  Act.  Also, 
BHS  cited  the  EPA  proposed 
disapproval  for  the  District  of  Columbia 
for  its  lack  of  similar  but  more 
comprehensive  deficiencies  in  its 
enforcement  program.  The  District  of 
Columbia  program  also  did  not  have 
authority  for  registration  denial,  and  no 
penalty  schedule  accompanying  the  SIP. 

Response  to  Comment 

The  EPA's  proposed  approval  was 
based  upon  the  State  conunitment  in  the 
SIP  and  specifically  the  commitment  in 
the  Governor's  Executive  Order  which 
specified  the  State's  intention  to  support 
legislation  for  the  authority  to  enforce 
the  program  with  reregistration  denial. 
The  Clean  Air  Act  and  Federal  I/M 
regulations  specify  that  registration 
denial  must  be  the  enforcement 
mechanism  for  a  state  unless  an 
alternative  enforcement  mechanism  of  a 
pre- 1990  Act  program  is  demonstrated 
to  be  more  effective.  The  demonstration 
is  further  specified  in  the  Federal  I/M 
rule  (40  CFR  51.361(b)).  The  State's 
demonstration  fails  in  relation  to  these 
requirements  in  two  general  areas,  the 
feilure  to  tie  stickers  issued  to  tests 
given  and  more  accurate  and 
substantiated  data  on  the  number  of 
vehicles  in  compliance  with  the 
registration  requirements.  The 
demonstration  was  also  deficient  since 
it  is  required  to  be  comprehensive, 
which  the  State's  current  demonstration 
was  not. 

The  EPA  agrees  that  the  lack  of 
authority  for  enforcement  through 
registration  denial  is  a  major  deficiency 
in  the  plan.  The  EPA's  proposal  also 
identified  the  lack  of  authority  for 
registration  denial  as  a  deficiency  which 
required  correction  by  the  imposition  of 
a  major  condition  which  if  not  fulfilled 
would  convert  the  action  to  a 
disapproval.  We  also  stated  that  the 
State  could  get  the  legislative  authority 
in  the  1997  legislative  session.  To 
support  the  State's  commitment  the  SIP 
included  a  Governor's  Executive  Order 
stating  the  intention  of  the  Governor  to 
support  the  needed  legislation  in  the 


1997  legislative  session.  It  is  EPA's 
understanding  that  the  Texas 
Legislature  has  recently  passed  a  law 
allowing  for  a  registration  denial 
program  upon  EPA's  finding  that  the 
State  has  not  made  a  adequate 
demonstration  that  sticker  enforcement 
is  more  effective  than  registration 
denial.  The  State's  quality  control  and 
consumer  protection  portions  of  the  I/M 
plan  were  consistent  with  the  I/M  rule 
(§§51.360  and  51.368(b)).  Regarding  the 
District  of  Columbia's  proposed 
disapproval  notice  for  enforcement 
deficiencies  similar  to  the  Texas 
program,  EPA  was  required  to  propose 
disapproval  on  this  issue  because  it  did 
not  have  a  commitment  from  the  State 
to  correct  the  deficiencies  in  the 
District's  plan.  In  the  case  of  Texas,  EPA 
had  the  commitment  in  the  Governor's 
Executive  Order  and  the  SIP  narrative  to 
correct  the  major  deficiencies  and  thus 
was  able  to  propose  conditional  interim 
approval  of  the  plan. 

Comment — Waivers  in  the  Texas  I/M 
Modeling 

The  TNRCC  commented  that,  since 
the  low  income  time  extension  is  not  a 
waiver,  it  should  not  be  required  to  be 
included  in  the  projected  waiver  rate. 

Response  to  Comment 

The  EPA  concurs  with  the  State 
comment  that  the  low  income  time 
extension  is  not  legally  a  waiver. 
However,  the  numbers  of  time 
extensions  granted  by  the  State  may 
impact  the  air  quality  benefits  of  the 
program  and  should  therefore  be 
accounted  for  in  the  State's  modeling 
estimates  if  significant.  If  low  income 
time  extensions  are  granted  after  a 
vehicle  fails  the  emissions  test,  the 
emissions  characteristics  of  the  vehicle 
for  the  purposes  of  emissions  modeling 
are  identical  to  a  vehicle  that  has 
received  a  waiver.  If  such  time 
extensions  were  granted  prior  to  an 
initial  test  they  should  be  accounted  for 
in  the  compliance  rate  estimates  if 
significant. 

Comment— Texas  Good  Faith  Credit 
Estimates 

The  EDF  commented  that  while  the 
NHSDA  removes  EPA's  50  percent 
credit  discount  for  test-and-repair 
programs,  it  does  not  grant  presumptive 
equivalency  between  test-and-repair  and 
test-only  programs.  The  SC  also 
commented  that  the  decentralized 
program  fails  to  demonstrate 
equivalency  with  the  centralized 
program.  The  EDF  commented  that 
TNRCC's  claim  of  100  percent 
effectiveness  is  not  consistent  with 
other  states  implementing  decentralized 
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programs  and  are  not  based  on  "good 
faith  estimates"  with  a  basis  in  fact,  but 
rather  unsubstantiated  assumptions. 
Additional  features  to  the  program  such 
as  the  electronically  connected  testing 
system  may  increase  effectiveness  but 
do  not  substantiate  the  State's  claim. 
The  law  firm  BHS  similarly  also 
commented  that  the  State's  credit 
estimates  are  not  made  in  good  faith. 
The  law  firm  BHS  commented  that  the 
estimates  must  have  a  "basis  in  fact" 
and  cites  EPA's  position  contained  in 
the  I/M  flexibility  amendments  that  all 
the  data  gathered  from  previously 
running  I/M  programs  justify  EPA's 
previously  imposed  50  percent  credit 
discount  for  test-and-repair  programs. 
The  law  firm  BHS  also  notes  EPA's 
December  12,  1995,  guidance  on  the 
NHSDA,  which  suggested  that  good 
faith  estimates  could  be  based  upon 
innovative  program  designs  where  no 
data,  per  se,  exists  but  where  the  State 
can  make  a  reasonable  argument  that  the 
level  of  enforcement  and  oversight,  and 
the  innovative  features  included  in  the 
program  to  prevent  or  eliminate 
improper  testing  will  together  achieve 
the  claimed  reductions.  In  its  guidance, 
EPA  stated  examples  of  such  innovative 
designs  and  BHS  commented  that  the 
State's  program  did  not  include  any  of 
these  examples. 

Response  to  Comment 

The  EPA  agrees  that  the  NHSDA  does 
not  grant  presumptive  equivalency 
between  test-only  and  test-and-repair 
programs,  but  rather  it  calls  upon  the 
State  to  make  a  "good  faith  estimate" 
which  has  a  basis  in  fact  of  its  program's 
effectiveness.  The  EPA  is  required  by 
the  tWSDA  to  allow  for  such  an 
estimate  on  an  interim  basis.  The 
NHSDA  hirther  specifies  that  EPA  shall 
grant  final  approval  to  a  program  if  data 
collected  from  the  operation  of  the 
program  demonstrates  the  credits  are 
appropriate  and  the  revision  is 
otherwise  in  compliance  with  the  Act. 
The  EPA  agrees  that  a  claim  of  100 
percent  credit  for  the  test-and-repair 
network  may  be  difficult  to  justify  in  the 
States  program  demonstration  for  final 
full  approval.  However.  EPA  believes  it 
is  appropriate  under  the  NHSDA  to 
grant  interim  approval  to  the  credit 
based  on  the  State's  good  faith  estimate 
until  the  data  collected  from  the 
program  is  analyzed  by  the  State  and 
EPA. 

In  the  State's  response  to  comment 
from  its  public  comment  period  on  this 
issue,  the  State  cited  the  electronic  data 
link,  the  use  of  remote  sensing 
technology,  the  test-on-resale 
component  of  the  program,  recognized 
repair  technicians,  and  the  testing  of 


heavy  duty  vehicles  as  measures  to  be 
implemented  which  would  help  to 
improve  the  effectiveness  of  the 
program.  The  EPA  believes  that  of  these 
items  the  electronic  data  link,  use  of 
remote  sensing  technology,  and  the 
recognized  repair  technician  program 
offer  the  greatest  potential  of 
substantially  improving  the  program's 
effectiveness  with  regard  to  network 
design.  The  EPA  believes  that  credit 
obtained  from  these  enhanced  features 
provides  a  basis  in  fact  for  the  interim 
credit  claimed  under  the  NHSDA.  Thus, 
EPA  will  allow  for  the  State's  estimates 
to  be  used  on  an  interim  basis. 
Permanent  SEP  approval  of  the  credit 
claim  however,  will  be  subject  to  the 
data  collected  during  the  program 
demonstration. 

Comment — Contingency  Measures 

The  EOF  commented  that  contingency 
measures  should  be  identified  and 
immediately  implemented  in  the  likely 
event  that  the  TNRCX:  wrill  not  achieve 
the  emission  reductions  claimed. 

Response  to  Comment 

The  15%  Plan  containa  contingency 
measures  equal  to  at  least  3  percent 
reductions  for  each  area  required  to 
submit  a  15%  SIP.  If  the  State's 
reduction  estimates  are  not  achievable 
by  Texas,  the  State  would  have  to 
implement  contingency  measures  in  the 
event  that  a  short&ll  exists  in  the  State's 
15%  Plan.  In  addition,  if  the  State's 
I/M  plan  achieves  less  than  the 
reductions  required  to  meet  the 
appropriate  I/M  performance  standards 
corrections  to  the  State's  I/M  plan 
would  be  required  by  EPA.  Neither  the 
Act  nor  the  NHSDA  require  contingency 
measures  to  support  interim  approval  of 
an  I/M  program.  If  credit  is  not 
demonstrated  through  the  program 
evaluation,  additional  control  strategies 
or  I/M  program  enhancements  have  to 
be  adopted  to  support  final  full 
approval. 

Comment — Compliance  Rate  of  Texas 
I/M  Program 

The  EDF  commented  that  a  96  percent 
compliance  rate  will  be  difficult  to 
achieve.  The  EDF  cites  an  estimate  by 
Texas  Department  of  Transportation  that 
as  many  as  15  percent  of  the  vehicles 
may  fail  to  meet  registration 
requirements  and  thus  effectiveness  of 
the  Texas  program  is  overstated. 

Response  to  Commait 

The  EPA  agrees  that  a  96  percent 
compliance  rate  may  overstate  the 
State's  actual  I/M  effectiveness. 
However,  the  State's  estimates  on 
vehicles  not  meeting  registration 


requirements  is  given  in  the  SIP  as 
between  2  and  15  percent.  Also,  the 
State's  SIP  includes  provisions  to  help 
improve  the  current  compliance  rate 
such  as  the  real  time  data  link  of  all  test 
stations,  remote  sensing  to  catch 
vehicles  with  high  emissions,  and 
computer  matching  of  testing  and 
registration  data  bases  to  supplement  an 
improved  sticker  enforcement  program. 
These  enhancements  hold  the  potential 
to  make  the  State's  enforcement 
mechanism  comparable  to  traditional 
registration  denial.  The  EPA  assumes 
that  a  well-run  registration  denial  based 
program  will  achieve  a  compliance  rate 
of  96  percent  based  upon  prior 
experience  with  such  programs.  For  SIP 
purposes,  states  are  required  to  commit 
to  a  compliance  rate  which  will  be  used 
in  their  modeling.  States  must  also 
commit  to  corrective  actions  should  the 
actual  compliance  rate  fall  below  the 
modeled  level. 

Comment— Adequate  Oversight  of 
Texas  I/M  Program 

The  law  firm  BHS  commented  that 
the  State's  SIP  does  not  provide 
adequate  oversight  to  protect  against 
improper  testing  which  is  cited  as 
inherent  in  decentralized  I/M  programs. 
The  law  firm  BHS  also  argues  that 
Texas's  plan  relies  on  an  unproven  data 
link  and  an  inadequate  number  of 
auditing  staff.  The  law  firm  BHS  also 
notes  that  the  State  oversight  test  fee  is 
only  $1.75  per  inspection,  while  in 
California  $7.00  is  needed  per 
inspection.  Thus,  a  logical  conclusion  is 
that  Texas  is  underfunding  its  program. 

Response  to  Comment 

The  EPA  rules  do  not  specify  the 
exact  oversight  test  fee  or  number  of 
employees  each  State  is  required  to  use 
in  supfKjrt  of  its  I/M  program.  Rather 
each  State  is  required  to  assess  and  use 
sufficient  resources  needed  to  support 
the  program  consistent  with  the  SIP, 
and  identify  the  dedicated  resources  for 
I/M  program  implementation.  The  EPA 
believes  the  State  is  in  a  better  position 
to  assess  its  specific  resource  needs  and 
fulfill  EPA's  general  resource 
requirements.  The  EPA  believes  that  the 
oversight  resources  cited  in  the  Texas 
SIP  are  sufficient  for  the  purposes  of 
interim  approval.  As  the  Texas  program 
operates  and  undergoes  evaluation,  EPA 
will  be  better  able  to  assess  the 
adequacy  of  the  State  resources.  For 
example,  the  State  commits  in  the  SIP 
to  meet  the  numbers  of  EPA  required 
covert  and  overt  audits  and  reporting 
requirements.  If  the  State  is  unable  to 
meet  the  EPA  requirements  contained  in 
the  SIP,  EPA  could  require  the  State  to 
correct  the  deficiency. 
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m.  Interim  Final  Rulemaking  Action 

The  EPA  is  conditionally  approving 
the  Texas  I/M  program  as  a  revision  to 
the  Texas  SIP,  based  upon  certain 
conditions.  This  conditional  approval 
satisfies  the  requirements  of  section  182 
and  the  NHSDA  for  low  enhanced  and 
basic  I/M  programs.  For  the  purposes  of 
strengthening  the  SIP,  EPA  is  also  giving 
a  limited  approval  under  section  110  if 
the  State  fulfills  all  of  its  commitments 
within  12  months  of  this  final 
rulemaking.  This  limited  approval 
under  section  110  will  not  expire  at  the 
end  of  the  18  month  interim  period. 
Thus,  although  an  approved  I/M  SIP 
satisfying  the  requirements  of  section 
182  may  no  longer  be  in  place  after  the 
termination  of  the  interim  SIP  approval 
period  provided  by  the  NHSDA,  this 
program  will  remain  a  part  of  the 
Federally  enforceable  SIP.  Should  the 
State  fail  to  fulfill  the  conditions  by  the 
deadlines  contained  in  each  condition, 
the  latest  of  which  is  no  more  than  one 
year  after  the  date  of  EPA's  final  interim 
approval  action,  this  conditional  interim 
approval  will  convert  to  a  disapproval 
pursuant  to  the  Act  section  110(k)(4).  In 
that  event.  EPA  would  issue  a  letter  to 
notify  the  State  of  Texas  that  the 
conditions  had  not  been  met  and  that 
the  approval  had  converted  to  a 
disapproval. 

IV.  Conditional  Interim  Approval 

Under  the  terms  of  EPA's  October  3, 
1996,  proposed  interim  conditional 
approval  rulemaking,  the  State  of  Texas 
was  required  to  remedy  three  major 
deficiencies  with  the  I/M  program  SIP 
(as  specified  in  the  NPR),  within  twelve 
months  of  final  interim  approval.  The 
State's  commitment  to  support  the 
additional  needed  legislation  was  to  be 
carried  out  in  Texas's  75th  I;j|pislative 
Session.  The  EPA  will  be  evaluating  the 
I/M  legislation  that  was  passed  during 
this  session.  As  discussed  in  detail  later 
in  this  notice,  this  approval  is  being 
granted  on  an  interim  basis,  for  an  18- 
month  period  under  authority  of  the 
NHDSA. 

The  major  conditions  for 
approvability  of  the  SIP  are  as  follows: 

Texas  must  obtain  all  of  the  legal 
authority  needed  to  implement  its 
program.  The  specific  authority  needed 
was  outlined  in  EPA's  proposed 
approval  action  (61  FR  51651)  and  was 
identified  in  a  February  27,  1996, 
Governor's  Executive  Order  that  was 
submitted  as  part  of  the  Texas  I/M  SIP. 
The  legal  authority  identified  in  the 
Executive  Order  includes:  (1)  The  denial 
of  reregistration  of  vehicles  that  have 
not  complied  with  I/M  program 
requirements.  (2)  the  establishment  of  a 


class  C  misdemeanor  penalty  for 
operating  a  grossly  polluting  vehicle  in 
a  nonattainment  area  (i.e.,  enforcement 
of  remote  sensing),  and  (3)  the 
requirement  for  an  inspection  within  60 
days  of  resale  and  prior  to  transfer  of 
title  to  nonfamily  member  consumers  in 
Dallas,  Tarrant,  or  Harris  counties. 

The  EPA  is  aware  that  the  State  of 
Texas  has  expressed  plans  to  remove  the 
"test-on-resale"  provisions  from  their 
I/M  plan.  In  addition,  EPA  has  recently 
received  a  SIP  submission  to  remove  the 
"test-on-resale"  provision  &Dm  the  SIP. 
The  EPA  will  be  evaluating  the 
submission  for  completeness  and 
approvability.  Regarding  the  "test-on- 
resale"  provisions  of  the  State  plan,  EPA 
included  a  condition  for  obtaining  legal 
authority  to  implement  this  provision 
based  on  the  requirement  in  the 
NHSDA's  that  states  have  all  of  the 
statutory  authority  needed  for  program 
implementation.  While  the  "test-on- 
resale"  provision  was  not  required  by 
the  Act  or  the  Federal  I/M  rule,  the 
provision  was  intended  to  improve 
program  effectiveness  and  consumer 
protection.  Texas  has  stated  that  certain 
program  changes  have  made  the 
program  unnecessar\'  and  that  the  State 
is  therefore  taking  no  credit  for  this 
particular  element.  The  EPA  agrees  with 
the  State's  assessment  of  the  creditable 
impact  of  such  a  component.  While  the 
EPA  still  believes  that  the  "test-on- 
resale"  authority  may  prove  to  be 
beneficial  for  consumer  protection  and 
program  effectiveness  should  loaded 
mode  testing  develop  as  the  program 
proceeds,  EPA  will  not  require  the  State 
to  obtain  authority  for  and  implement 
the  "test-on-resale"  provisions  of  the 
current  State  plan  if  the  State  submits  a 
SIP  revision. 

V.  Further  Requirements  for  Permanent 
I/M  SEP  Approval 

This  approval  is  being  granted  on  an 
interim  basis  for  a  period  of  18  months, 
under  the  authority  of  section  348  of  the 
National  Highway  Systems  Designation 
Act  of  1995.  At  the  end  of  this  period, 
the  approval  will  lapse.  At  that  time, 
EPA  must  take  final  rulemaking  action 
upon  Texas'  SIP,  under  the  authority  of 
section  110  of  the  Act.  Final  approval  of 
Texas'  plan  vdll  be  granted  based  upon 
the  following  criteria: 

(1)  Texas  has  complied  with  all  the 
major  conditions  of  its  commitment  to 
EPA, 

(2)  The  EPA's  review  of  Texas' 
program  evaluation  confirms  that  the 
appropriate  amount  of  program  credit 
was  claimed  by  the  State  of  Texas  and 
achieved  with  the  interim  program. 


(3)  Final  Texas  Department  of  Public 
Safety  program  regulations  are 
submitted  to  EPA,  and 

(4)  The  Texas  I/M  program  meets  all 
of  the  requirements  of  EPA's  I/M  rule, 
including  those  de  minimus  deficiencies 
identified  in  the  October  3,  1996. 
proposal  (61  FR  51651)  as  minor  for 
purposes  of  interim  approval. 

(5)  The  remote  sensing  program 
proves  to  be  effective  in  identifying  and 
obtaining  repairs  on  vehicles  with  high 
levels  of  emissions,  or  the  Texas  1/M 
core  program  area  is  expanded  to 
include  the  entire  urbanized  area  for 
both  Dallas/Fort  Worth  and  Houston. 

VI.  Adimoistrative  Requirements 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility  Analysis 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  prepares  a 
regulatory  flexibility  analysis  assessing 
the  impact  of  any  proposed  or  final  rule 
on  small  entities.  See  5  U.S.C.  603  and 
604.  Alternatively,  EPA  may  certify  that 
the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal -State 
relationship  under  the  Act,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 
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If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  commitnient.  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore.  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  Federal 
requirement. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 


E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  9, 
1997. 

Filing  a  petition  for  reconsideration 
by  the  Administrator  of  this  interim 
filial  rule  to  conditionally  approve  the 
Texas  I/M  SIP.  on  an  interim  basis,  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)  of  the  Administrative 
Procedures  Act). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  1,1997. 
Jerry  Cliffard. 
Acting  Regional  Administrator. 

Chapter  I,  titie  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  c'tation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  SS— Texas 

2.  Section  52^310  is  added  to  read  as 
follows: 

§52^10    Conditional  approval. 

The  State  of  Texas'  March  14, 1996, 
submittal  for  an  motor  vehicle 
inspection  and  maintenance  (I/M) 
program,  is  conditionally  approved 
based  on  certain  contingencies,  for  an 
interim  period  to  last  eighteen  months. 
If  the  State  of  Texas  fails  to  fully  start 
its  program  by  November  15,  1997,  at 
the  latest,  this  conditional  approval  will 
convert  to  a  disapproval  after  EPA  sends 
a  letter  to  the  State.  If  the  State  of  Texas 
fails  to  satisfy  the  following  conditions 
within  12  months  of  August  11,  1997. 
this  conditional  approval  will 
automatically  convert  to  a  disapproval 
as  explained  imder  section  llO(k)  of  the 
Clean  Air  Act  The  conditions  for 
approvability  are  as  follows: 

Texas  must  obtain  all  of  the  legal 
authority  needed  to  implement  its 
program.  The  specific  authority  needed 


was  outiined  in  EPA's  proposed 
approval  action  and  was  identified  in  a 
February  27,  1996,  Governor's  Executive 
Order  that  was  submitted  as  part  of  the 
Texas  I/M  SIP.  The  legal  authority 
identified  in  the  Executive  Order 
includes:  The  denial  of  reregistration  of 
vehicles  that  have  not  complied  with  1/ 
M  program  requirements;  the 
establishment  of  a  class  C  misdemeanor 
penalty  for  operating  a  gross  polluting 
vehicle  in  a  nonattainment  area;  and  the 
requirement  for  an  inspection  within  60 
days  of  resale  and  prior  to  transfer  of 
titie  to  nonfamily  member  consumers  in 
Dallas,  Tarrant,  or  Harris  coimties  (or 
regarding  the  third  major  condition,  the 
removal  of  the  test-on-resale  program 
element  from  the  SIP).  Texas  has 
committed  to  support  additional  needed 
legislation  in  Texas's  75th  Legislative 
Session.  Should  Texas  fail  to  fulfill 
these  conditions  by  the  end  of  the  75th 
Legislative  Session,  this  approval  will 
convert  to  a  disapproval.  "Texas  must 
also  fully  start  its  I/M  program  by 
November  15, 1997,  or  this  action  will 
covert  to  a  disapproval. 

[FR  Doc.  97-18245  Filed  7-10-97;  8:45  am) 
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47  CFR  Part  73 


[MM  Oodtvt  No.  97-6;  RM-8964] 

Radio  Broadcasting  Services; 
Thomdaie,  TX 

kGEttCi:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUMMART:  The  Commission,  at  \he 
request  of  Jackson  Lake  Broadcasting 
Company,  allots  Channel  257A  to 
Thomdaie,  Texas,  as  the  community's 
first  local  aural  transmission  service. 
Channel  25 7 A  can  be  allotted  to 
Thomdaie  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  13.8  kilometers  (8.6  miles) 
south  in  order  to  avoid  a  short-spacing 
conflict  with  the  licensed  operation  of 
Station  WACO(FM).  Channel  260C, 
Waco,  Texas.  The  coordinates  for 
Channel  25  7 A  at  Thomdaie  are  30-29- 
29  NL  and  97-11-21  WL.  With  tiiis 
action,  this  proceeding  is  terminated. 
DATES:  Effective  August  11,  1997.  The 
window  period  for  filing  applications 
will  open  on  August  11,  1997,  and  close 
on  September  11,  1997., _^^,..^^,^^.,.  ^,^  ,,,^ 
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FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.97-5, 
adopted  June  18,  1997,  and  released 
June  27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  S\iee\.,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi-om  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3800.  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  titie  47  of  the  Code  of 
Federal  Regulation;,  is  amended  as 
follows; 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082:  47  U.S.C.  154,  as  amended, 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Thomdaie,  Channel  257A. 

Federal  Communications  Commission. 

John  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-18293  Filed  7-10-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  87-268;  DA  97-1377] 

Advanced  Television  Systems  and 
Their  Impact  on  the  Existing  Television 
Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  petitions  for 

reconsideration. 

SUMMARY:  By  this  Order,  we  are 
clarifying  our  action  in  the  Sixth  Report 
and  Order  in  this  proceeding,  which 
dealt  with  advanced  television  systems 
and  their  impact  on  the  existing 
television  service,  with  regard  to  OET 
Bulletin  No.  69,  and  are  providing  an 
additional  45-day  period  of  time  for 
parties  requesting  reconsideration  of 


individual  digital  television  (DTV) 
allotments  included  in  the  DTV  Table  of 
Allotments  to  submit  supplemental 
information  relating  to  their  petitions. 
We  are  also  releasing  OET  Bulletin  No. 
69  concurrent  with  this  Order.  This 
action  will  resolve  concern  that  has 
arisen  with  regard  to  OET  Bulletin  No. 
69  and  will  allow  parties  filing  requests 
for  reconsideration  of  individual  DTV 
channel  allotments  to  finalize  their 
requests  regarding  changes  to  the  DTV 
Table. 

DATES:  Supplemental  filings  relating  to 
petitions  for  reconsideration  of  the  Sixth 
Report  and  Order  that  request  changes 
to  DTV  allotments  are  due  August  22, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  1919  M  Street,  N.W.. 
Washington,  DC.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Franca (202-418-2470)  or  Alan 
Stillwell  (202-418-2470),  Office  of 
Engineering  and  Technology. 

SUPPLEMENTARY  INFORMATKM: 

1.  By  this  Order,  we  are  clarifying  our 
action  in  the  Sixth  Report  and  Order,  62 
FR  26684,  May  14.  1997,  in  MM  Docket 
No.  87-268,  adopted  April  3,  1997,  FCC 
97-115  (released  April  21,  1997),  witii 
regard  to  OET  Bulletin  No.  69,  and  are 
providing  an  additional  period  of  time 
for  parties  requesting  reconsideration  of 
individual  allotments  included  in  the 
DTV  Table  of  Allotments  to  submit 
supplemental  information  relating  to 
their  petitions.  We  are  also  releasing 
OET  Bulletin  No.  69  concurrent  with 
this  Order. 

2.  In  the  Sixth  Report  and  Order,  the 
Commission  set  forth  a  Table  of 
Allotments  for  digital  TV  (DTV)  service, 
rules  for  initial  DTV  allotments. 
procedures  for  assigning  DTV 
allotments  to  eligible  broadcasters,  and 
plans  for  spectrum  recovery.  A  number 
of  parties  have  submitted  petitions  for 
reconsideration  expressing  concern  that 
OET  Bulletin  No.  69,  which  is 
referenced  in  the  new  DTV  allotment 
rules  as  a  source  of  guidance  for 
evaluating  DTV  coverage  areas,  is  not 
available  and  that  they  therefore  have 
not  been  able  to  fully  evaluate  the  DTV 
channels  that  were  paired  with  existing 
television  stations.  'These  parties 
generally  argue  that  vdthout  the 
technical  guidance  to  be  provided  in 
OET  Bulletin  No.  69.  they  are  unable  to 
fully  evaluate  either  the  acceptability  of 
the  DTV  allotments  provided  for  their 
existing  stations  or  the  suitability  of 
alternative  channels.  These  parties  also 
generally  request  that  we  provide 
additional  time  after  the  issuance  of 
OET  Bulletin  No.  69  to  evaluate  their 


allotments  and  then  supplement  their 
petitions  with  additional  information 
relating  to  specific  changes  to  the  DTV 
Table. 

3.  OET  Bulletin  No.  69  provides 
guidance  on  the  implementation  and 
use  of  Longley-Rice  methodology  for 
evaluating  D'fV  and  NTSC  coverage  and 
interference.  We  wish  to  clarify  that  the 
technical  guidance  to  be  provided  in 
OET  Bulletin  No,  69  is  generally 
intended  to  be  used  for  the  pnirposes  of 
preparing  applications  requesting 
facilities  that  do  not  conform  to  the  DTV 
Table,  petitions  to  amend  the  DTV 
Table,  applications  for  new  DTV 
stations,  changes  in  authorized  DTV 
stations,  and  the  impact  of  low  power 
TV  and  TV  translator  stations  on  DTV 
service  areas.  In  short,  the  purpose  of 
OET  Bulletin  No.  69  is  to  serve  as  a 
guide  for  parties  preparing  submissions 
for  possible  actions  that  we  might  take 
subsequent  to  the  development  of  the 
initial  DTV  Table. 

4.  We  disagree  with  those  parties  that 
assert  that  OET  Bulletin  No.  69  is 
essential  for  evaluation  of  DTV 
allotments.  We  note  that  the  terrain 
dependent  Longley-Rice  propagation 
model  and  the  methodologies  used  in 
evaluating  DTV  coverage  and 
interference  in  the  Sixth  Report  and 
Order  are  well  knowm  to  the  broadcast 
industry.  These  methodologies  were  in 
general  developed  by  the  broadcast 
industry  through  our  Advisory 
Committee  on  Advanced  Television 
Service.  As  early  as  1992,  they  were 
used  by  the  Advisory  Committee  in 
evaluating  the  various  DTV  technical 
systems  and  were  also  used  in 
evaluating  the  ATSC  DTV  system,  a 
modified  version  of  which  was  selected 
by  the  Commission  as  the  DTV 
standeutl.  In  addition,  these  same 
methodologies  were  used  by  the 
Association  of  Maximum  Service 
Television  (MST^).  the  Broadcast 
Caucus  and  many  engineering 
consulting  firms  in  evaluating  the  draft 
DTV  Table  of  Allotments  that  was 
included  in  the  1996  Sixth  Further 
Notice  of  Proposed  Rule  Making  in  this 
proceeding,  11  FCC  Red  10968  (1996), 
and  in  evaluating  the  alternative  DTV 
Table  submitted  by  the  broadcast 
industry. 

5.  Nonetheless,  in  view  of  the  concern 
that  has  occurred  with  regard  to  OET 
Bulletin  No.  69,  we  believe  it  is 
appropriate  to  provide  parties  that 
submitted  petitions  for  reconsideration 
requesting  modification  of  their  DTV 
allotments  a  brief  period  of  additional 
time  to  file  supplemental  presentations 
relating  to  those  requests.  We  believe 
that  a  45-day  period  will  allow  those 
parties  sufficient  time  to  supplement 
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their  petitions  without  delaying  our 
prompt  action  on  the  petitions  for 
reconsideration  of  the  Sixth  Report  and 
Order. 

6.  We  are  issuing  OET  Bulletin  No.  69 
concurrent  with  this  Order.  Interested 
parties  are  advised  that  this  document 
may  be  revised  based  on  any  actions 
that  the  Conunission  may  take  on 
reconsideration. 

7.  Accordingly,  it  is  ordered  that, 
pursuant  to  Sections  4{i)  and  303(r)  or 
the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154(i).  303(r)  and 
0.31.  0.241.  1.3.  and  1.429  of  the 
Commission's  rules.  47  CFR  0.31,  0.241, 
1.3,  1.429.  parties  that  submitted 
petitions  for  reconsideration  requesting 
modification  of  their  DTV  allotments 
may  submit  supplemental  filings 
relating  to  those  requests  on  or  before 
August  22.  1997. 

Federal  CommunicaUons  Commission. 

Wiliiam  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-17888  Filed  7-10-97;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

48  CFR  Parts  235,  243,  and  252 

[DFARS  CaM  97-0302] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Certification 
of  Requests  for  Equitable  Adjustment 

AGENCY:  Department  of  IDefense  (DoD). 
ACnON:  Interim  rule  with  request  for 
comments. 

SUMMARY:  The  Director  of  Defense 
Procurement  has  issued  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  10  U.S.C. 
2410(a).  which  requires  contractors  to 
certify  that  requests  for  equitable 
adjustment  that  exceed  the  simpliBed 
acquisition  threshold  are  made  in  good 
faith  and  that  the  supporting  data  are 
accurate  and  complete. 

DATES:  Effective  date:  July  11,  1997. 
Comment  date:  Comments  on  the 
interim  rule  should  be  submitted  in 
writing  to  the  address  shown  below  on 
or  before  September  9,  1997.  to  be 
considered  in  the  formulation  of  the 
final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council.  Attn: 
Ms.  Amy  Williams,  PDUSD  (A&T)  DP 
(DAR).  IMD  3D139.  3062  Defense 
Pentagon.  Washington.  DC  20301-3062. 
Telefax  number  (703)  602-0350.  Please 


cite  DFARS  Case  97-D302  in  all 
correspondence  related  to  this  issue. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Amy  Williams.  (703)  602-0131. 

SUPPI.EMENTARY  INFORMATION: 

A.  Background 

This  interim  rule  adds  a  clause  at 
DFARS  252.243-7002,  Certification  of 
Requests  for  Equitable  Adjustment,  to 
implement  10  U.S.C.  2410(a),  as 
amended  by  Section  2301  of  the  Federal 
Acquisition  Streamlining  Act  of  1994 
(FASA)  Pub.  L.  103-355). 

A  similar  clause  previously  existed  at 
DFARS  252.233-7000.  Certification  of 
Claims  and  Requests  for  Adjustment  or 
Relief.  The  previous  clause 
implemented  10  U.S.C.  2410e.  and 
required  contractor  certification  of 
requests  for  equitable  adjustment  as 
well  as  certification  of  claims  and 
requests  for  relief  under  Public  Law  85- 
804.  Section  2301  of  FASA  repealed  10 
use.  2410e.  and  the  clause  at  252.233- 
7000  was  removed  from  the  DFARS  on 
January  17. 1997  (62  FR  2612). 

B.  Detennination  to  Issae  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
that  urgent  and  compelling  reasons  exist 
to  publish  this  interim  rule  prior  to 
affording  the  public  an  opportunity  to 
comment.  This  interim  rule  amends  the 
DFARS  to  fully  implement  10  U.S.C. 
2410(a).  as  amended  by  Section  2301  of 
FASA.  10  use.  2410(a)  provides  that 
a  request  for  equitable  adjustment  to 
contract  terms  or  requests  for  relief 
under  Pub.  L.  85-804.  that  exceeds  the 
simplified  acquisition  threshold,  may 
not  be  paid  unless  the  contractor 
certifies  that  the  request  is  made  in  good 
faith  and  that  the  supporting  data  are 
accurate  and  complete.  Immediate 
publication  of  an  interim  nde  is 
necessary  to  implement  the 
requirements  of  10  U.S.C.  2410(a) 
pertaining  to  requests  for  equitable 
adjustment.  Requirements  pertaining  to 
requests  for  relief  under  Public  Law  85- 
804  have  been  implemented  in  the 
Federal  Acquisition  Regulation  (FAR). 
However,  the  requirements  pertaining  to 
requests  for  equitable  adjustment  apply 
only  to  Department  of  Defense  contracts 
and  are  not  implemented  in  the  FAR. 

C.  Regulatory  Flexibility  Act 

This  interim  rule  may  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq., 
because  it  is  estimated  that 
approximately  88  percent  of  the 


contractors  submitting  requests  for 
equitable  adjustment  between  $100,000 
and  $500,000  (above  the  simplified 
acquisition  threshold  and  below  the  cost 
or  pricing  data  threshold)  may  be  small 
businesses.  Therefore,  an  Initial 
Regulatory  Flexibility  Analysis  has  been 
prepared  and  is  summarized  as  follows: 
The  objective  of  this  rule  is  to 
implement  10  U.S.C.  2410(a),  which 
requires  contractors  to  certify  that 
requests  for  equitable  adjustment  that 
exceed  the  simplified  acquisition 
threshold  are  made  in  good  faith  and 
that  the  supporting  data  are  accurate 
and  complete.  The  primary  impact  of 
the  rule  relates  to  requests  in  the  range 
of  $100,000  to  $500,000.  because 
requests  in  excess  of  $500,000  generally 
require  submission  of  cost  or  pricing 
data  and  certification  thereof. 
Historically,  many  of  the  firms 
requesting  equitable  adjustment  in 
amounts  of  $100,000  to  $500,000  have 
been  construction  contractors.  It  is 
estimated  that  the  rule  will  affect 
approximately  330  small  entities 
annually.  Accounting  skills  will  be 
necessary  to  provide  the  cost  data  to 
support  the  certification.  There  are  no 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  the  rule.  The  ^e 
minimizes  the  impact  on  small  entities, 
because  it  oidy  applies  to  requests 
exceeding  the  simplified  acquisition 
threshold,  and  because  the  certification 
has  been  limited  to  that  specifically 
required  by  10  U.S.C.  2410(a). 

A  copy  of  the  abalysis  may  be 
obtained  from  the  address  specified 
herein.  Comments  are  invited  from 
small  businesses  and  other  interested 
parties.  Comments  from  small  entities 
concerning  the  affected  DFARS  subparts 
also  will  be  considered  in  accordance 
with  5  U.S.C.  610.  Such  comments 
should  be  submitted  separately  and 
should  cite  DFARS  Case  97-D302  in 
correspondence. 


D.  P^>erwark  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  3501.  et  seq.)  applies  because  the 
interim  rule  contains  new  information 
collection  requirements.  Under  the 
emergency  processing  provisions  of  44 
U.S.C.  3507())  as  implemented  at  5  CFR 
1320.13,  the  Office  of  Management  and 
Budget  (0MB)  has  granted  emergency 
approval  of  the  information  collection 
requirement  through  August  31, 1997, 
under  OMB  Clearance  Number  0704- 
0397.  The  OMB  approval  required 
under  44  U.S.C.  3507(a)(2)  will  be 
obtained  prior  to  publication  of  the  final 
nUe. 

1.  Comments:  Comments  are  invited. 
Particular  comments  are  solicited  on: 


a.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

b.  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumption  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

d.  Ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  forms  of 
information  technology. 

2.  Title,  Associated  Form,  and  OMB 
Number:  Contract  Modifications — 
Defense  Federal  Acquisition  Regulation 
Supplement  Part  243  and  Associated 
Clauses  at  252.243;  OMB  Number  0704- 
0397. 

3.  Needs  and  Uses:  The  information 
collection  required  by  the  clause  at 
252.243-7002,  Certification  of  Requests 
for  Equitable  Adjustment,  is  required  by 
10  U.S.C.  2410(a).  The  information  is 
used  by  DoD  contracting  officers  and 
auditors  to  evaluate  requests  for 
equitable  adjustment. 

4.  Affected  Public:  Businesses  or  other 
for  profit  or  not-for-profit  entities. 

5.  Annual  Burden  Hours:  3.850. 

6.  Number  of  Respondents:  575. 

7.  Responses  Per  Respondent:  1. 

8.  Number  of  Responses:  575. 

9.  Average  Burden  Per  Response:  6.7 
hours. 

10.  Frequency:  On  occasion. 

1 1 .  Supplementary  Information:  The 
clause  at  DFARS  252.243-7002  requires 
contractors  to  certify  that  requests  for 
equitable  adjustment  that  exceed  the 
simplified  acquisition  threshold  are 
made  in  good  faith  and  that  the 
supporting  data  are  accurate  and 
complete,  and  to  provide  full  disclosiu« 
of  all  relevant  facts  in  support  of  the 
requested  adjustment. 

List  of  Subfects  in  48  CFR  Parts  235, 
243,  and  252 

Government  procxuemenL 

Nfichele  P.  Peterson. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore.  48  CFR  Parts  235.  243.  and 
252  are  amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Parts  235,  243.  and  252  continues  to 
read  as  follows: 

Authority:  41  U.S.C.  421  and  48  CFR 
Chapter  1. 


PART  235— RESEARCH  AND 
DEVELOPMENT  CONTRACTING 

235.7006    [Amended] 

2.  Section  235.7006  is  amended  in 
paragraph  (d),  in  the  Exhibit-Research 
and  Development  Streamlined  Contract 
Format,  by  adding  at  the  end  of  Part  n. 
Section  I,  the  entry  "(1.211)  252.243- 
7002     Certification  of  Requests  for 
Equitable  Adjustment". 

PART  243-CONTRACT 
MODIRCATIONS 

3.  Section  243.204-70  is  added  to 
read  as  follows: 

243.204-70    Certtf ication  of  requesU  for 
equitable  adjustment 

(a)  A  request  for  equitable  adjustment 
to  contract  terms  that  exceeds  the 
simplified  acquisition  threshold  may 
not  be  paid  unless  the  contract  certifies 
the  request  in  accordance  with  the 
clause  at  252.243-7002. 

(b)  The  aggregate  amount  of  both  the 
increased  and  decreased  costs  shall  be 
used  in  determining  when  the  dollar 
threshold  requiring  certification  is  met 
(see  example  in  FAR  15. 804-2 (a)(l)(iii)). 

4.  Section  243.205-72  is  added  to 
read  as  follows: 

243.205-72    Certification  of  requests  for 
•quitabie  ad)u«tment 

Use  the  clause  at  252.243-7002. 
Certification  of  Requests  for  Equitable 
Adjustment,  in  solicitations  and 
contracts  estimated  to  exceed  the 
simplified  acquisition  threshold. 

PART  252— SOUCITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.212-7001    [Amended] 

5.  Section  252.212-7001  is  amended 
by  revising  the  clause  date  to  read  "(JUL 
1997)";  and  in  paragraph  (b)  by  adding. 

in  numerical  order,  the  entry  "__ 

252.243-7002     Certification  of  Requests 
for  Equitable  Adjtistment  (10  U.S.C. 
2410)". 

6.  Section  252.243-7002  is  added  to 
read  as  follows: 

252.243-702    Certificatton  of  l^uests  for 
Equitable  Adjustment 

As  prescribed  in  243.205-72.  use  the 
following  clause: 

Certification  of  Requests  for  Equitable 
Adjustment  (July  1997) 

(a)  In  accordance  with  10  U.S.C.  2410(a). 
any  request  for  equitable  adjustment  to 
contract  terms  that  exceeds  the  simplified 
acquisition  threshold  shall  bear,  at  the  time 
of  submission,  the  following  certificate 
executed  by  an  individual  authorized  to 
certify  the  request  on  behalf  of  the 
Contractor 


I  certify  that  the  request  is  made  in  good 
faith,  and  that  the  supporting  data  are 
accurate  and  complete  to  the  best  of  may 
knowledge  and  belief. 

(Official's  Name) 

(Title) 

(b)  The  certification  in  paragraph  (a)  of  this 
clause  requires  full  disclosure  of  all  relevant 
facts,  including — 

(1)  Cost  or  pricing  data  if  required  in 
accordance  with  FAR  15.804-2;  and 

(2)  Actual  cost  data  and  data  to  support 
any  estimated  costs,  even  if  cost  of  pricing 
data  are  not  required. 

(c)  The  certification  requirement  in 
paragraph  (a)  of  this  clause  does  not  apply 
to — (1)  Requests  for  routine  contract 
payments;  for  example,  requests  for  payment 
for  accepted  supplies  and  services,  routine 
vouchers  under  a  cost-reimbursement  type 
contract,  or  progress  payment  invoices;  or 

(2)  Final  adjustments  under  an  incentive 
provision  of  the  contract. 

(d)  The  amount  requested  shall  accurately 
reflect  the  contract  adjustment  for  which  the 
Contractor  tielieves  the  Government  is  liable. 
The  request  shall  include  only  costs  for 
performing  the  change,  and  shall  not  include 
any  costs  that  already  have  been  reimbursed 
or  that  have  been  septarately  claimed.  All 
indirect  costs  included  in  the  request  shall  be 
properly  allocable  to  the  change  in 
accordajace  with  applicable  acquisition 
regulations. 

(End  of  clause) 

[FR  Doc.  97-18218  Filed  7-10-97;  8:45  am] 
BIUMGOOOE  SCOO  0«  M 


DEPARTMENT  OF  DEFENSE 
48  CFR  Part  252 

[DFARS  Case  97-0023] 

Defenae  Federal  Acquisition 
Regulation  Supplement;  Designation 
of  Hor>g  Kong 

AQEMCY:  Department  of  Defense  (DoD). 
ACTKM:  Final  rule. 

SUMMARY:  The  Director  of  Defense 
Prociu«ment  has  issued  a  final  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  add  Hong  Kong  as  a 
designated  country  under  the  Trade 
Agreements  Act  of  1979,  as  directed  by 
the  United  States  Trade  Representative. 

EFFECnVE  DATE:  July  11.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Amy  Williams,  PDUSD(A&T)DP(DAR), 
IMD  3D139,  3062  Defense  Pentagon, 
Washington,  DC  20301-3062. 
Telephone  (703)  602-0131.  Telefax 
(703)  602-0350.  Please  cite  DFARS  Case 
97-D023. 


/^\ 
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SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  clause  at 
DFARS  252.225-7007  to  add  Hong  Kong 
to  the  list  of  countries  designated  under 
the  Trade  Agreements  Act  of  1979.  as 
directed  by  the  United  States  Trade 
Representative.  The  accession  of  Hong 
Kong  to  the  World  Trade  Organization 
Government  Procurement  Agreement 
became  effective  on  June  19,  1997. 

B.  Regulatory  Flexibility  Act 

This  final  rule  does  not  constitute  a 
significant  revision  within  the  meaning 
of  FAR  1.501  and  Public  Law  9&-577, 
and  publication  for  public  comment  is 
not  required.  However,  comments  from 
small  entities  concerning  the  affected 
DFARS  subpart  will  be  considered  in 
accordance  with  5  U.S.C.  610.  Such 
comments  should  be  submitted 
separately  and  should  cite  DFARS  Case 
97-D023  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply.  The  final  rule  does  not 
impose  any  reporting  or  recordkeeping 
requirements  that  require  Office  of 
Management  and  Budget  approval 
under  44  U.S.C.  3501.  et  seq. 

List  of  Subfects  in  48  CFR  Part  252 

Government  procurement. 

N4ichele  P.  Peterson. 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Therefore,  48  CFR  Part  252  is 
amended  as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  252  continues  to  read  as  follows: 

Authority:  41  U.S.C  421  and  48  CFR 
Chapter  1. 

PART  252— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

252.225-7007    [Amended] 

2.  Section  252.225-7007  is  amended 
by  revising  the  clause  date  to  read  "(JUL 
1997)":  and  in  paragraph  {a)(4)  by 
adding,  in  alphabetical  order,  the  name 
"Hong  Kong"  to  the  list  of  countries. 

[FR  Doc.  97-18220  Filed  7-10-97;  8:45  ami 
BILUNQ  CODE  MMXMM-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1514. 1515,  and  1552 
[FRL-5850-3] 

Acquisition  Regulation:  Administrative 
Amendments 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the  EPA 
Acquisition  Regulation  (EPAAR)  (48 
CFR  Chapter  15)  to  parallel 
corresponding  Federal  Acquisition 
Regulation  (FAR)  sections,  and  to  make 
other  administrative  changes. 
DATES:  Effective  July  1 1 ,  1 997 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Louise  Senzel,  Environmental 
Protection  Agency,  Office  of  Acquisition 
Management  (3802F),  401  M  Street,  SW, 
Washington,  D.C.  20460.  Telephone: 
(202)  260-6204. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  EPAAR  to 
parallel  corresponding  FAR  sections, 
and  make  other  administrative  changes. 

B.  Executive  Order  12866 

The  final  rule  is  not  a  significant 
regulatory  action  for  the  purposes  of 
Executive  Order  12866;  therefore,  no 
review  is  required  by  the  Office  of 
Information  and  Regulatory  Affairs. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  contain  information  collection 
requirements  that  require  the  approval 
of  OMB  under  the  Paperwork  Reduction 
Act  of  1980  144  U.S.C.  3501  et  seq.). 

O.  Regulatory  Flexibility  Act 

The  EPA  certifies  that  this  final  rule 
does  not  exert  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  requirements  to  contractors 
under  the  final  rule  impose  no 
reporting,  record-keeping,  or  any 
compliance  costs. 

E.  Unfunded  Mandates 

This  final  rule  will  not  impose 
unfunded  mandates  on  state  or  local 
entities,  or  others. 

List  of  Subjects  in  48  CFR  Parts  1514, 
1515,  and  1552 

Government  procurement. 

Authority:  The  provisions  of  this 
regulation  are  issued  under  5  U.S.C.  301;  sec. 


205(c).  63  Stat.  390.  as  amended,  40  U.S.C. 
486(c). 

Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citations  for  Parts 
1514,  1515,  and  1552  continue  to  read 
as  follows: 

Authority:  Sec.  205(c),  63  Stat.  390,  as 
amended,  40  U.S.C.  486(c). 

2.  Section  1514.205  is  amended  by 
adding  text  to  read  as  follows: 

1514.205    Solicitation  mailing  lists. 

When  a  solicitation  and  all 
amendments  are  posted  on  the  Internet 
with  a  synopsis  providing  information 
as  to  how  to  access  the  solicitation  and 
all  amendments,  the  CO  will  need  to 
maintain  a  mailing  list  of  only  those 
individuals  requesting  paper  copies 
from  the  contract  service  center/branch. 
When  possible,  the  CO  should  also 
.build  an  electronic  "mailing  list"  of 
companies  downloading  the  solicitation 
from  the  Internet. 

1515.604    [Amended] 

3.  Section  1515.604  is  amended  by 
revising  in  paragraph  (a)  the  phrase 
"Source  Evaluation  Board,  the 
Technical  Evaluation  Panel  (TEP),  and 
the  Business  Evaluation  Panel  (BE?);"  to 
read  Source  Evaluation  Board  and  the 
Technical  Evaluation  Panel  (TEP);"  and 
removing  paragraph  (d). 

4.  Section  1515.612  is  amended  to 
remove  the  term  "and  BEP"  in 
paragraph  (a),  remove  paragraphs  (a)(1) 
(vi)  and  (vii),  revise  paragraphs  (a)(2) 
introductory  text  and  (a)(2)(iii),  add 
(a)(3),  and  revise  paragraph  (c):. 

1 51 5.61 2    Formal  source  selection. 

(a)  *   *   • 

(2)  Acquisidons  having  a  potential 
value  exceeding  $5,000,000  to 
$25,000,000: 

•         »    "    •         •         • 

(iii)  TEP  chairpersons  and 
memberships  shall  be  constituted  as  in 
paragraph  (a)(1)  (iv)  and  (v)  of  this 
section. 

(3)  Acquisitions  having  a  potendal 
value  of  $5,000,000  or  less: 

(i)  SSO-The  CO. 

(ii)  SEB— An  SEB  may  be  established 
only  when  requested  by  the  program 
office  or  determined  necessary  by  the 
SSO.  The  SSO  shall  determine  the 
organizational  levels  of  the  individuals 
to  serve  on  the  SEB. 

(iii.)  TEP — chairpersons  and 
memberships  shall  be  constituted  as  in 
paragraph  (a)(1)  (iv)  and  (v)  of  this 
section.  At  the  request  of  the  program 
office,  it  may  only  be  the  PO. 
***** 

(c)  Source  Selection  Plan.  The  CO 
must  describe  the  scoring  system  to  be 


used  in  evaluating  the  proposals  if  the 
numerical  scoring  system  described  at 
1515.608(a)(1)  is  not  used. 

5.  Section  1552.217-73,  Option  for 
Increased  Quantity — Cost  Type  Contract 
is  amended  by  designating  in  the  clause 
the  existing  two  paragraphs  as  (a)  and 
(b),  and  adding  a  paragraph  (c)  at  the 
end  of  the  clause  reading  as  follows: 

1552.217-73    Option  for  Increased 
Quantity— Cost  Tyfie  ContracL 


Option  For  Increased  Quantity — Cost 
Type  Contract  (APR  1984) 

•         •         •         *         • 

(c)  If  this  contract  contains  "not  to 
exceed  amounts"  for  elements  of  other 
direct  costs  (ODCs),  those  amounts  will 
be  increased  as  follows: 


Other  direct 
cost  item 


Option  1 


Option2 


6.  Section  1552.217-74,  Option  For 
Increased  Quantity — Cost-Plus-Award 
Fee  Contract  is  amended  by  designating 
in  the  clause  the  existing  two 
paragraphs  as  (a)  and  (b),  and  adding  a 
paragraph  (c)  at  the  end  of  the  clause 
reading  as  follows: 

1552^17-74    OptkMi  for  Increased 
Quantity— Cosi-Plus  Award  Fee  Contract 


Option  For  Increased  Quantity — Cost- 
Plus-Award  Fee  Contract  (APR  1984) 


(c)  If  this  contract  contains  "not  to 
exceed  amounts"  for  elements  of  other 
direct  costs  (ODCs),  those  amounts  will 
be  increased  as  follows: 


Other  direct 
cost  item 


Option  1 


Option  2 


Dated:  June  17,  1997. 
Betty  L.  Bailey, 

Director,  Office  of  Acquisition  Management. 
(FR  Doc.  97-18249  Filed  7-10-97;  8:45  am] 

BHXINOCOOE  a6«»-60-P 


DEPARTMENT  OF  TRANSPORTATION 

Resaarch  and  Special  Programs 
Administration 

49  CFR  Part  173 

[Docket  HM-224A;  Notice  No.  97-6] 

RIN2137-AD02 

Hazardous  Materials:  Shipping 
Description  and  Pacltaging  of  Oxygen 
Qenervtors;  Notice  of  Public  Meeting 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  IX3T. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  On  July  23.  1997,  RSPA  will 
meet  with  representatives  of  the  Boeing 
Company  and  other  interested  parties  to 
discuss  requirements  concerning  the 
transportation  of  chemical  oxygen 
generators,  including  the  shipping 
description  and  packaging  of  these 
generators,  as  issued  by  RSPA  in  final 
rules  on  June  5  and  27,  1997.  Any 
interested  party  is  welcome  to  attend 
this  meeting. 

DATES:  Public  Meeting.  The  public 
meeting  will  be  held  on  July  23,  1997 
beginning  at  12:30  p.m. 
ADDRESSES:  Public  Meeting.  The  public 
meeting  will  be  held  in  meeting 
facilities  of  the  Boeing  Company  in 
Renton,  Washington,  at  Longacres  Park, 
in  the  T.A.  Wilson  Conference  Room  in 
Building  25-01. 

RM  FURTHER  INFORMATION  CONTACT:  Mr. 
Nels  Johansen  of  the  Boeing  Company 
concerning  more  particular  details  in 
regard  to  the  July  23,  1997  meeting: 
Telephone  206-662-9707,  E-mail 
Nels.Johansen@PSS.Boeing.com. 
Questions  concerning  the  requirements 
for  transporting  chemical  oxygen 
generators  may  be  addressed  to  Dr. 
Richard  Tarr,  Office  of  Hazardous 
Materials  Exemptions  and  Approvals, 
RSPA,  400  Seventh  Sti«et,  SW., 
Washington,  DC  20590-0001;  telephone 
(202)  366-4496,  E-mail 
richard.tarr@rspa.dot.gov. 
SUPPL£MENTARY  INFORMATION:  On  June  5, 
1997,  RSPA  published  a  final  rule  in  the 
Federal  Register  (62  FR  30767)  which 
amended  the  requirements  in  the 
Hazardous  Materials  Regulations 
(HMR),  49  CFR  parts  171-180, 
concerning  the  transportation  of 
chemical  oxygen  generators.  On  Jime  27, 
1997,  RSPA  published  a  subsequent 
final  rule  correction  (62  FR  34667) 
which  made  editorial  corrections  and 
clarifications  in  addition  to  delaying  the 
mandatory  compliance  date. 

Effective  August  7,  1997,  the  shipping 
description,  "Oxygen  generator, 
chemical,  5.1,  UN  3356,  II,"  must  be 


used.  After  September  30-,  1997.  a 
chemical  oxygen  generator  that  is 
shipped  with  its  means  of  initiation 
attached  must  incorporate  at  least  two 
positive  means  of  preventing 
unintentional  activation  of  the 
generator,  and  must  be  classed  and 
approved  by  RSPA's  Associate 
Administrator  for  Hazardous  Materials 
Safety.  Each  person  who  offers  a 
chemical  oxygen  generator  for 
transportation  after  September  30,  1997, 
shall:  (1)  Ensure  that  it  is  offered  in 
conformance  with  conditions  of  the 
approval;  (2)  maintain  a  copy  of  the 
approval  at  each  facility  where  the 
chemical  oxygen  generator  is  packaged; 
and  (3)  mark  the  approval  number  on 
the  outside  of  the  package. 

A  chemical  oxygen  generator  may  not 
be  transported  as  cargo  on  a  passenger- 
carrying  aircraft.  When  transported  by 
cargo-only  aircraft,  a  chemical  oxygen 
generator  must  conform  to  the 
provisions  of  the  approval  issued  by 
RSPA's  Associate  Administrator  for 
Hazardous  Materials  Safety  and  must  be 
contained  in  a  packaging  prepared  and 
originally  offered  for  transportation  by 
the  approval  holder. 

RSPA  has  received  numerous 
questions  on  these  requirements, 
including  procedures  for  obtaining 
approvals,  since  these  requirements 
were  adopted  in  the  final  rules  issued 
on  June  5  and  27,  1997.  RSPA  has 
accepted  an  invitation  to  meet  vsith 
representatives  of  the  Boeing  Company 
to  discuss  these  requirements  on  July 
23,  1997,  in  Renton,  Washington.  Any 
interested  party  may  participate  in  this 
meeting.  It  is  suggested  that  interested 
parties  contact  Mr.  Nels  Johansen  for 
more  specific  details  in  regard  to  the 
meeting  location. 

Issued  in  Washington,  DC  on  July  8, 1997, 
under  authority  delegated  in  49  CFR,  part 
106. 

Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  97-18257  Filed  7-10-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

49  CFR  Pans  355.  382,  383,  384,  389. 
391,  and  392 

RIN  2125-AE16 

Commercial  Driver's  License  Program 
and  Controlled  Substances  and 
Alcohol  Use  and  Testing;  Conforming 
and  Technical  Amendments 

agency:  Federal  Highway 
AdminisU-ation  (FHWA).  DOT. 
ACTION:  Final  rule;  technical 

amendments. 


summary:  The  FHWA  is  making 
technical  amendments  to  its  regulations 
regarding  physical  qualifications  and 
examinations  for  interstate  drivers,  and 
controlled  substance  and  alcohol  use 
and  testing  for  drivers  under  the 
commercial  driver's  license  program. 
The  amendments  are  necessary  to 
correct  minor  errors  and  to  remove 
obsolete  regulations.  This  final  rule  will 
clarify  the  agency's  statutory  authorities 
and  will  provide  current  applicable 
controlled  substances  and  alcohol 
testing  regulations. 
EFFECTIVE  DATE:  This  rule  is  effective 
August  11.  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  program  issues: 
Mr.  Mark  Snider,  Office  of  Motor  Carrier 
Safety  and  Technology.  (202)  36&-6121. 
For  information  regarding  legal  issues: 
Ms.  Grace  Reidy.  Office  of  the  Chief 
Counsel— Motor  Carrier  Law  Division. 
(202)  366-0834,  Federal  Highway 
Administration,  Department  of 
Transportation.  400  Seventh  Street, 
SW..  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  A  final 
rule  containing  technical  amendments 
was  published  in  the  Federal  Register 
on  March  8.  1996  (61  FR  9546)  and 
made  conforming  amendments  to  49 
CFR  parts  382.  383,  390.  391,  and  392. 
The  amendments  were  necessary  to 
correct  minor  errors  in  the  February  15, 
1994.  final  rule  (59  FR  7484).  codify 
final  dispositions  of  waivers  of  the 
commercial  driver's  license  program, 
and  make  conforming  metrication 
amendments. 

The  February  15.  1994.  final  rule 
established  the  dates  when  domestic 
motor  carrier  employers  were  to  begin 
testing.  Large  domestic  employers  (each 
employer  with  fifty  or  more  drivers  on 
March  17.  1994)  were  required  to 
implement  the  requirements  of  part  382 


on  January  1. 1995.  and  small  domestic 
employers  (each  employer  with  less 
than  fifty  drivers  on  March  17.  1994) 
were  required  to  implement  the 
requirements  of  part  382  on  January  1 , 
1996.  Currently,  all  domestic  employers 
are  required  to  test  for  controlled 
substances  and  alcohol  use  as  set  forth 
in  part  382.  Technical  amendments  in 
this  rulemaking  proceeding  will  remove 
all  requirements  and  references  to  part 
391.  subpart  H.  Controlled  Substance 
Testing,  from  parts  355  through  391. 
The  implementation  of  part  382  makes 
part  391.  subpart  H,  obsolete. 

The  FHWA  is  also  making  conforming 
amendments  to  replace  authority 
citations  in  various  regulations  in  parts 
355.  383,  384.  389.  391.  and  392.  The 
FHWA's  authority  has  not  changed.  The 
authority  citations,  however,  have  been 
recodified.  In  certain  instances,  the 
regulations  refer  to  various  common 
names  of  a  congressional  act.  The 
FHWA  believes  it  is  better  to  cite  to  the 
United  States  Code  (U.S.C.)  rather  than 
the  conunon  name  of  the  act  or  the 
public  law  number. 

Rulemaking  Analyses  and  Notices 

Because  this  final  rule  simply  makes 
minor  edits  to  the  FHWA's  regulations 
to  conform  them  to  various  U.S.C. 
citations  and  to  remove  obsolete 
regulations,  the  FHWA  believes  that 
prior  notice  and  opportunity  for 
comment  are  unnecessary  under  5 
U.S.C.  553(b)(3)(B).  In  addition,  due  to 
the  technical  nature  of  this  final  rule, 
the  FHWA  has  determined  that  prior 
notice  and  opportunity  for  comment  are 
not  required  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures,  as  it  is  not  anticipated  that 
such  action  would  result  in  the  receipt 
of  useful  information.  In  this  final  rule, 
the  FHWA  is  not  exercising  discretion 
in  a  way  that  could  be  meaningfully 
affected  by  public  comment. 

Because  this  final  rule  makes 
conforming  amendments  and  removes 
obsolete  regulations,  the  FHWA  also 
believes  that  good  cause  exists  to 
publish  this  rule  less  than  30  days 
before  it  is  effective,  as  is  ordinarily 
required  under  5  U.S.C.  553(d). 
Accordingly,  the  FHWA  is  proceeding 
directly  to  a  final  rule  which  is  effective 
on  its  date  of  publication. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  neither  a  significant  regulatory 
action  under  Executive  Order  12866  or 
significant  under  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 


economic  impact  of  this  action  will  not 
be  substantial  because  this  rule  simply 
makes  minor,  technical  and  conforming 
changes  to  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs)  to 
properly  cite  the  FHWA's  statutory 
authority.  A  full  regulatory  evaluation, 
therefore,  is  not  warranted. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612).  the 
FHWA  has  evaluated  the  effects  of  this 
rule  on  small  entities.  This  final  rule 
will  make  technical  and  conforming 
amendments  to  various  authority 
citations  and  remove  an  obsolete 
regulation.  Accordingly,  the  FHWA 
certifies  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Executive  Order  12612  (Federalism 
Assessment) 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Elxecutive  Order 
12612  and  it  has  been  determined  this 
action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 
The  amendments  made  by  this  rule  do 
not  have  a  substantial  direct  effect  on 
the  States,  nor  on  the  relationship  or 
distribution  of  power  between  the 
national  government  and  the  States 
because  these  changes  do  little  to  limit 
the  policymaking  discretion  of  the 
States.  The  only  direct  impact  to  the 
various  States  will  be  the  requirement 
for  the  Governors  of  States  to  modify 
their  certification  statements  for 
compliance  with  49  CFR  384.305.  This 
statement  incorrectly  cites  the  proper 
authority  necessary  for  a  Governor  to 
certify  substantial  compliance  with  the 
FMCSRs. 

To  the  extent  these  amendments 
require  States  to  make  minor 
modifications  to  their  laws  or 
regulations,  a  State  must  make  these 
amendments  to  obtain  Motor  Carrier 
Safety  Assistance  Program  benefits.  The 
rule,  therefore,  is  not  intended  to 
preempt  any  State  law  or  State 
regulation.  Moreover,  the  changes  made 
by  this  rule  would  impose  no  additional 
cost  or  burden  upon  any  State.  Nor  will 
the  rule  have  a  significant  effect  upon 
the  ability  of  the  States  to  discharge 
traditional  State  goveriunental 
functions.  The  FHWA,  therefore,  is  not 
required  to  prepare  a  separate 
Federalism  Assessment  for  this  rule. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
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Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  new 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1995.  44  U.S.C.  3501-3520. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et seq]  and  has  determined 
that  this  action  will  not  have  any  effect 
on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  contained 
in  the  heading  of  this  document  can  be 
used  to  cross  reference  this  action  with 
the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  355,  382,  383, 
384,  389,  391,  and  392 

Alcohol  testing.  Controlled  substances 
testing.  Drivers,  Highways  and  roads. 
Highway  safety,  Motor  carriers.  Motor 
vehicle  safety,  Reporting  and 
recordkeeping  requirements.  Safety, 
Transportation. 

Issued  on:  June  27,  1997. 
Jane  F.  Garvey, 

Acting  Administrator  for  the  Federal  Highway 
Administration. 

In  consideration  of  the  foregoing,  the 
FHWA  is  amending  title  49.  CFR, 
chapter  III.  parts  355.  382,  383.  384.  389. 
391.  and  392  as  set  forth  below: 

PART  355— {AMENDED] 

1.  The  authority  citation  for  49  CFR 
part  355  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  504  and  31101  et  seq.; 
49  CFR  1.48. 

2.  In  appendix  A.  under  the  headings 
"Definitions"  and  "Driver 
Qualifications"  revise  the  paragraphs  to 
read  as  follows: 

Appendix  A  to  Part  355 — Guidelines  for 
the  Regulatory  Review 

*        »         *        *        * 

Definitions 

Definitions  of  terms  must  be  consistent 
with  those  in  the  FMCSR.  For  example,  a 
commercial  motor  vehicle  is  a  vehicle 
operating  in  interstate  commerce  on  a  public 
highway,  that: 


(1)  Has  a  gross  vehicle  weight  rating 
(GVWR)  of  4,537  or  moiB  kilograms; 

(2)  Is  designed  to  transport  more  that  15 
passengers  (including  the  driver);  or 

(3)  Is  used  to  transport  hazardous  materials 
in  a  quantity  requiring  placarding  under 
regulations  issued  by  the  Secretary  under  the 
Hazardous  Materials  Transportation  Act.  as 
amended  (49  U.S.C.  5101  et  seq.). 

Driver  Qualifications 

Require  a  driver  to  be  properly  licensed  to 
drive  a  commercial  motor  vehicle;  require  a 
driver  to  be  in  good  physical  health,  at  least 
21  years  of  age.  able  to  operate  a  vehicle 
safely,  and  maintain  a  good  driving  record; 
prohibit  drug  and  alcohol  abuse;  require  a 
motor  carrier  to  maintain  a  driver 
qualification  file  for  each  driver;  and  require 
a  motor  carrier  to  ensure  that  a  driver  is 
medically  qualified. 

Note:  The  requirements  for  testing  apply 
only  to  drivers  of  commercial  motor  vehicles 
as  defined  in  49  CFR  part  383. 


PART  382— {AMENDED] 

3.  The  authority  citation  for  part  382 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31133,  31136.  31301 
rt  seq,  31502;  and  49  CFR  1.48. 

4.  Section  382.115  is  revised  to  read 
as  follows: 

S  382.1 15    Starting  date  for  testing 
programs. 

(a)  All  domestic  employers.  Each 
domestic-domiciled  employer  that 
begins  commercial  motor  vehicle 
operations  will  implement  the 
requirements  of  this  part  on  the  date  the 
einployer  begins  such  operations. 

(b)  Large  foreign  employers.  Each 
foreign-domiciled  employer  with  fifty  or 
more  drivers  assigned  to  operate 
commercial  motor  vehicles  in  North 
America  on  December  17,  1995,  must 
implement  the  requirements  of  this  part 
beginning  on  July  1.  1996. 

(c)  Small  foreign  employers.  Each 
foreign-domiciled  employer  with  less 
than  fifty  drivers  eissigned  to  operate 
commercial  motor  vehicles  in  North 
America  on  December  17,  1995.  must 
implement  the  requirements  of  this  part 
beginning  on  July  1.  1997. 

fd)  All  foreign  employers.  Each 
foreign-domiciled  employer  that  begins 
commercial  motor  vehicle  operations  in 
the  United  States  after  December  17. 
1995.  but  before  July  1,  1997.  must 
implement  the  requirements  of  this  part 
beginning  on  July  1,  1997.  A  foreign 
employer  that  begins  commercial  motor 
vehicle  operations  in  the  United  States 
on  or  after  July  1.  1997.  must  implement 
the  requirements  of  this  part  on  the  date 
the  foreign  employer  begins  such 
operations. 

5-6.  In  §382.401.  paragraph  (c)(6)  is 
amended  by  adding  the  word  "and"  at 


the  end  of  paragraph  (c)(6)(iii);  by 
removing  ";  and"  and  adding  a  period 
at  the  end  of  paragraph  (c)(6)(iv);  and  by 
removing  paragraph  (c)(6)(v).  and 
paragraph  (e)(1)  is  revised  to  read  as 
follows: 

{  382.401    Retention  of  records. 

*         *         *         •         • 

(e)(1)  0MB  control  number.  The 
information  collection  requirements  of 
this  part  have  been  reviewed  by  the 
Office  of  Management  and  Budget 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.)  and 
have  been  assigned  OMB  control 
number  2125-0543. 


PART  383— {AMENDED] 

7.  The  authority  citation  for  49  CFR 
part  383  continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136,  31301  et  seq., 
and  31502;  and  49  CFR  1.48 

8.  Section  383.5  is  amended  by 
revising  the  term  "controlled  substance" 
to  read  as  follows: 

§383.5    Definitions. 

•  •         •         »         • 

Controlled  substance  has  the  meaning 
such  term  has  under  21  U.S.C.  802(6) 
and  includes  all  substances  listed  on 
schedules  1  through  V  of  21  CFR  1308 
(§§  1308.11  through  1308.15).  as  they 
may  be  amended  by  the  United  States 
Department  of  Justice. 

•  *        *        •        • 

9.  Section  383.51  is  amended  by 
revising  paragraphs  (b)(2)(ii)  and 
(b)(2)(v);  and  by  removing  the  reference 
"(49  U.S.C.  App.  1801-1813)"  and 
replacing  it  with  "(49  U.S.C.  5101  et 
seq.y  in  paragraphs  (b)(3)(i),  fb)(3)(ii), 
and  (d)(2)(iv)  in  all  places  it  appears.  As 
revised,  paragraphs  (b)(2)(ii)  and 
(b)(2){v)  read  as  follows: 

1383^1    Disqualification  of  drivers. 

»         »         »         »         • 

(b)*   •   • 

(2)*    •    • 

(ii)  Driving  a  commercial  motor 
vehicle  while  under  the  influence  of  a 
controlled  substance  as  defined  by 
§^3.5  of  this  part. 

•  *        •        •        * 

(v)  The  use  of  a  commercial  motor 
vehicle  in  the  commission  of  a  felony 
involving  manufacturing,  distributing, 
or  dispensing  a  controlled  substance  as 
defined  by  §  383.5  of  this  part. 

•  *         •        •        • 

10.  In  §383.111,  paragraph  (a)  is 
amended  by  adding  "382,"  between  the 
words  "49  CFR  parts"  and  "391". 
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PART  384— (AMENDED] 

11.  The  authority  citation  for  49  CFR 
part  384  continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136,  31301  et  seq., 
and  31502;  and  49  CFR  1.48. 

12.  Section  384.101  is  revised  to  read 
as  follows: 

§  384.101     Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  ensure  that  the  States  comply  with 
the  provisions  of  section  12009(a)  of  the 
Commercial  Motor  Vehicle  Safety  Act  of 
1986  (49  U.S.C.  31311(a)). 

fb)  Scope.  This  part: 

(1)  Includes  the  minimum  standards 
for  the  actions  States  must  take  to  be  in 
substantial  compliance  with  each  of  the 
22  requirements  of  49  U.S.C.  31311(a); 

(2)  Establishes  procedures  for 
determinations  to  be  made  of  such 
compliance  by  States:  and 

(3)  Specifies  the  consequences  of 
State  noncompliance. 

13.  Section  384.301  is  revised  to  read 
as  follows: 

f  384.301    Substantial  compliance- 
general  requirement. 

To  be  in  substantial  compliance  with 
49  U.S.C.  31311(a).  a  State  must  meet 
each  and  every  standard  of  subpart  B  of 
this  part  by  means  of  the  demonstrable 
combined  effect  of  its  statutes, 
regulations,  administrative  procedures 
and  practices,  organizational  structiires, 
internal  control  mechanisms,  resource 
assignments  (facilities,  equipment,  and 
personnel),  and  enforcement  practices. 

14.  Section  384.305(b)  is  revised  to 
read  as  follows: 

S  384.305    State  certifications  for  Federal 
fiscal  years  after  FY  1994. 


(b)  Certification  content.  The 
certification  shall  consist  of  a  statement 
signed  by  the  Governor  of  the  State,  or 
by  an  official  designated  by  the 
Governor,  and  reading  as  follows:  "I 
(name  of  certifying  official),  (position 
title),  of  the  State  (Commonwealth)  of 

,  do  hereby  certify  that  the  State 

(Commonwealth)  has  continuously  been 
in  substantial  compliance  with  all 
requirements  of  49  U.S.C.  31311(a),  as 
defined  in  49  CFR  384.301.  since  [the 
first  day  of  the  current  Federal  fiscal  .^ 
year),  and  contemplates  no  changes  in 
statutes,  regulations,  or  administrative 
procedures,  or  in  the  enforcement 
thereof,  which  would  affect  such 
substantial  compliance  throu^  [the  last 
date  of  the  current  Federal  fiscal  year]." 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  2125 — 0542) 

15.  Section  384.309  is  revised  to  read 
as  follows: 


§  384.309    Results  of  compliance 

determination. 

(a)  A  State  shall  be  determined  not 
substantially  in  compliance  with  49 
U.S.C.  31311(a)  for  any  fiscal  year  in 
which  it: 

(1)  Fails  to  submit  the  certification  as 
prescribed  in  this  subpart;  or 

(2)  Does  not  meet  one  or  more  of  the 
standards  of  subpart  B  of  this  part,  as 
established  in  a  final  determination  by 
the  FHWA  under  §  384.307(c). 

(b)  A  State  shall  be  in  substantial 
compliance  with  49  U.S.C.  31311(a)  for 
any  fiscal  year  in  which  neither  of  the 
eventualities  in  paragraph  (a)  of  this 
section  occurs. 

PART  389— {AMENDED] 

16.  The  authority  citation  for  part  389 
is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  104.  501  et  seq., 
31101  et  seq..  31138,  31139,  31301  et  seq.. 
and  31502:  42  U.S.C.  4917;  tad  49  CFR  1.48 

17.  Section  389.1  is  revised  to  read  as 
follows: 

S  389.1    Applicability. 

This  part  prescribes  rulemaking 
procedures  that  apply  to  the  issuance, 
amendment  and  revocation  of  rules 
under  an  Act. 

18.  Section  389.3  is  revised  to  read  as 
follows: 

§  389.3    Definitions. 

Act  means  statutes  granting  the 
Secretary  authority  to  regulate  motor 
carrier  safety. 

Administrator  means  the  Federal 
Highway  Administrator. 

19.  Section  389.11  is  revised  to  read 
as  follows: 

§389.11    General. 

Unless  the  Administrator,  for  good 
cause,  finds  a  notice  is  impractical, 
unnecessary,  or  contrary  to  the  public 
interest,  and  incorporates  such  a  finding 
and  a  brief  statement  of  the  reasons  for 
it  in  the  rule,  a  notice  of  proposed 
rulemaking  must  be  issued,  and 
interested  persons  are  invited  to 
participate  in  the  rulemaking 
proceedings  involving  rules  under  an 
Act. 

PART  391— [AMENDED] 

20.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  504,  31133,  31136, 
and  31502;  and  49  CFR  1.48. 

21.  Section  391.15  is  amended  by 
revising  paragraphs  (c)(2)  (ii)  and  (iii)  to 
read  as  follows: 

§  391.15    Disqualification  of  drivers. 


(c)*  •  • 

(2)*   *   * 

(ii)  Driving  a  commercial  motor 
vehicle  under  the  influence  of  a  21  CFR 
1308.11  Sc/iec/u/e  /  identified  controlled 
substance,  an  amphetamine,  a  narcotic 
drug,  a  formulation  of  an  amphetamine, 
or  a  derivative  of  a  narcotic  drug; 

(iii)  Transportation,  possession,  or 
unlawful  use  of  a  21  CFR  1308.11 
Schedule  I  identified  controlled 
substance,  amphetamines,  narcotic 
drugs,  formulations  of  an  amphetamine, 
or  derivatives  of  narcotic  drugs  while 
the  driver  is  on  duty,  as  the  term  on- 
duty  time  is  defined  in  §  395.2  of  this 
subchapter; 
*        *        •        »        * 

22-23.  Section  391.41  is  amended  by 
revising  paragraph  (b)(12)  and  by 
removing  paragraph  (c)  to  read  as 
follows: 


§391.41 
drivers. 


Physical  qualifications  for 


(b)*   •  • 

(12)(i)  Does  not  use  a  controlled 
substance  identified  in  21  CFR  1308.11 
Schedule  I.  an  amphetamine,  a  narcotic, 
or  any  other  habit-forming  drug. 

(ii)  Exception.  A  driver  may  use  such 
a  substance  or  drug,  if  the  substance  or 
drug  is  prescribed  by  a  licensed  medical 
practitioner  who: 

(A)  Is  familiar  with  the  driver's 
medical  history  and  assigned  duties; 
and 

(B)  Has  advised  the  driver  that  the 
prescribed  substance  or  drug  will  not 
adversely  affect  the  driver's  ability  to 
safely  operate  a  commercial  motor 
vehicle;  and 


§391.43    [Amended] 

24.  Section  391.43  is  amended  as 
follows: 

A.  In  paragraph  (a),  remove  paragraph 
(a)(2)  and  redesignate  "(a)(1)"  as  "(a)"; 

B.  Under  the  heading  "Instructions  for 
Performing  and  Recording  Physical 
Examinations"  remove  the  entry  for 
"Controlled  Substances  Testing",  but 
leave  unchanged  the  undesignated 
paragraph  reading  "The  medical 
examiner  must  date  and  sign  his/her 
findings  upon  completion  of  the 
examination.";  and 

C.  Under  the  undesignated  centier 
heading  "Physical  Examination" 
remove  the  following  entry  on 
controlled  substances  testing; 

"Controlled  Substances  Testing 

Controlled  substances  test 
performed — 

In  accordance  with  subpart  H. 

Not  in  accordance  with  subpart  H. 

Controlled  substances  test  NOT 
performed." 


Subpart  H — [Removed] 

25.  Subpart  H  of  part  391,  consisting 
of  §§391.81  through  391.125,  is 
removed. 

PART  392— [AMENDED] 

26.  The  authority  citation  for  part  392 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136  and  31502;  and 
49  CFR  1.48. 

27.  Section  392.4  is  amended  by 
revising  paragraph  {a)(l)  to  read  as 
follows: 

§  392.4    Drugs  and  other  substartces. 

•  *        *        »         * 

(1)  Any  21  CFR  1308.11  Schedule  I 
substance; 

*  *        *        *        • 

Appendices  D  and  E— [Removed  and 
Reserved] 

28.  Appendices  D  and  E  to  subchapter 
B  of  chapter  III  are  removed  and 
reserved. 

[FR  Doc.  97-18260  Filed  7-10-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  531 

[Docket  No.  98-115;  Notice  2\ 

Passenger  Automobile  Average  Fuel 
Economy  Standards;  Final  Decision  To 
Grant  Exemption 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Final  decision. 

SUMMARY:  This  final  decision  responds 
to  a  petition  filed  by  Lotus  Cars  Ltd. 
(Lotus)  requesting  that  it  be  exempted 
from  the  generally  applicable  average 
fuel  economy  standard  of  27.5  miles  per 
gallon  (mpg)  for  model  years  (MYs) 
1994,  1995,  1997  and  1998  and  that 
lower  alternative  standards  be 
established.  In  this  document,  NHTSA 
establishes  an  alternative  standard  for 
Lotus  of  24.2  mpg  for  MY  1994  and  23.3 
mpg  for  MY  1995  and  denies  the 
requests  for  MYs  1997  and  1998. 
DATES:  Effective  dote;  August  25,  1997. 
This  exemption  and  the  alternative 
standards  apply  to  Lotus  for  MYs  1994 
and  1995. 

Petitions  for  reconsideration:  Petitions 
for  reconsideration  must  be  received  no 
later  than  August  25. 1997. 
ADDRESSES:  Petitions  for  reconsideration 
of  this  rule  should  refer  to  the  docket 


number  and  notice  number  cited  in  the 
heading  of  this  notice  and  must  be 
submitted  to:  Administrator,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW.  Washington  DC 
20590. 

FOR  f^URTHER  INFORMATION  CONTACT:  Ms. 
Henrietta  Spinner,  Office  of  Planning 
and  Consumer  Programs,  NHTSA,  400 
Seventh  Street,  S.W.,  Washington,  DC 
20590.  Ms.  Spiimer's  telephone  number 
is:  (202)  366-4802. 

SUPPLEMENTARY  INFORMATION: 


Statutory  Background 

Pursuant  to  49  U.S.C.  section 
32902(d),  NHTSA  may  exempt  a  low 
volume  manufacturer  of  passenger 
automobiles  from  the  generally 
applicable  average  fuel  economy 
standards  if  NHTSA  concludes  that 
those  standards  are  more  stringent  than 
the  maximum  feasible  average  fuel 
economy  for  that  manufacturer  and  if 
NHTSA  establishes  an  alternative 
standard  for  that  manufacturer  at  its 
maximum  feasible  level.  Under  the 
statute,  a  low  volume  manufacturer  is 
one  that  manufactured  (worldwide) 
fewer  than  10,000  passenger 
automobiles  in  the  second  model  year 
before  the  model  year  for  which  the 
exemption  is  sought  (the  affected  model 
year)  and  that  will  manufacture  fewer 
than  10,000  passenger  automobiles  in 
the  affected  model  year.  In  determining 
the  maximum  feasible  average  fuel 
economy,  the  agency  is  required  under 
49  U.S.C.  32902(f)  to  consider: 

(1)  Technological  feasibility 

(2)  Economic  practicability 

(3)  The  effect  of  other  Federal  motor 
vehicle  standards  on  fuel  economy,  and 

(4)  The  need  of  the  United  States  to 
conserve  energy. 

The  statute  permits  NHTSA  to 
establish  alternative  average  fuel 
economy  standards  applicable  to 
exempted  low  volume  manufactiu-ers  in 
one  of  three  ways:  (1)  a  separate 
standard  for  each  exempted 
manufacturer;  (2)  a  separate  average  fuel 
economy  standard  applicable  to  each 
class  of  exempted  automobiles  (classes 
would  be  based  on  design,  size,  price, 
or  other  factors);  or  (3)  a  single  standard 
for  all  exempted  manufacturers. 

Proposed  Decision  and  Public  Comment 

This  final  decision  was  preceded  by  a 
proposal  announcing  the  agency's 
tentative  conclusion  that  Lotus  should 
be  exempted  from  the  generally 
applicable  MYs  1994, 1995,  1997  and 
T998  passenger  automobile  average  fuel 
economy  standard  of  27.5  mpg,  and  that 
alternative  standards  of  24.2  mpg  for 
MY  1994,  23.3  mpg  for  MY  1995,  and 


21.2  mpg  for  MYs  1997  and  1998  be 
established  for  Lotus.  (61  FR  67518; 
December  23,  1996).  The  agency 
received  one  comment  from  a  Mr.  Lance 
Tunick.  a  consultant  acting  on  behalf  of 
Lotus,  supporting  the  establishment  of 
an  alternative  standard  for  Lotus  for 
MYs  1994.  1995,  1997  and  1998. 

NHTSA  Final  Determination 

With  the  exception  of  establishing  an 
alternative  standard  for  the  1997  and 
1998  model  years,  the  agency  is 
adopting  the  tentative  conclusions  set 
forth  in  the  proposed  decision  as  its 
final  conclusions,  for  the  reasons  set 
forth  in  the  proposed  decision.  Based  on 
these  conclusions,  the  maximum 
feasible  average  fuel  economy  level  for 
Lotus  is  24.2  mpg  for  MY  1994  and  23.3 
mpg  for  MY  1995.  NHTSA  has 
determined  that  other  Federal  motor 
vehicle  standards  will  not  affect 
achievable  fuel  economy  beyond  the 
extent  considered  in  the  proposed 
decision  and  that  the  national  effort  to 
conserve  energy  will  not  be  affected  by 
granting  this  exemption.  NHTSA  hereby 
exempts  Lotus  from  the  generally 
applicable  passenger  automobile 
average  fuel  economy  standard  for  the 
1994  and  1995  model  years  and 
establishes  an  alternative  standard  of 
24.2  mpg  for  MY  1994  and  23.3  mpg  for 
MY  1995  for  Lotus. 

In  regard  to  the  1997  and  1998  model 
years,  NHTSA  notes  that  in  October 
1996,  Perusahaan  Otomobil  Nasional 
Berhad  (Proton)  acquired  a  controlling 
interest  in  Lotus  Cars  Ltd.  Proton,  which 
is  a  manufacturer  of  automobiles 
operating  primarily  in  Malaysia,  has  an 
annual  worldwide  production  of  more 
than  10.000  vehicles. 

Section  32902(d)  provides  that  an 
alternative  standard  may  only  be 
established  for  a  manufacturer  that 
manufactured  (whether  in  the  United 
States  or  not)  fewer  than  10,000 
passenger  automobiles  in  the  model 
year  2  years  before  the  model  year  for 
which  the  application  is  made.  The 
section  further  provides  that  an 
exemption  for  a  model  year  applies  only 
if  the  manufacturer  manufactures 
(whether  in  the  United  States  or  not) 
fewer  than  10,000  passenger 
automobiles  in  the  model  year. 

On  September  21,  1990,  the  agency 
published  a  notice  (55  FR  38822) 
containing  NHTSA 's  interpretation  that 
the  definition  of  "manufacture."  derived 
from  section  32902(d)(l)'s  phrase 
"manufactured  (whether  in  the  United 
States  or  not),"  applied  for  purposes  of 
determining  eligibility  for  a  low  volume 
exemption  under  that  section.  In 
considering  whether  an  entity  is  eligible 
for  a  low  volume  exemption,  the  agency 
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indicated  that  it  must  count  all  of  the 
cars  manufactured  by  that  entity 
worldwide,  and  not  merely  those 
imported  into  the  U.S. 

Importers  who  are  controlled  by  larger 
"parent"  manufacturers  have,  by  virtue 
of  the  relationship  with  the  "parent," 
access  to  technological  and  material 
resources  that  provide  them  with  the 
ability  to  manufacture  more  fuel 
efficient  vehicles.  The  fact  that  the 
"parent"  may  choose  not  to  import  and 
market  cars  in  the  United  States  does 
not  have  any  bearing  on  the  availability 
of  these  resources. 

In  regard  to  Lotus'  application  for  an 
alternative  standard  for  MY  1997,  die 
agency  notes  that  Lotus  submitted 
materials  indicating  diat  its  1997  model 
year  began  before  Lotus  was  acquired  by 
Proton.  Lotus  contends  that  because  its 
1997  model  year  began  before  it  was 
acquired  by  Proton,  that  Proton's 
October  1996  acquisition  of  Lotus 
should  not  preclude  the  availability  of 
an  alternative  standard  for  MY  1997. 

The  agency  disagrees  with  this  view. 
Section  32962(d)  states  diat  "An 
exemption  for  a  model  year  applies  oidy 
if  the  manufacturer  manufactures 
(whether  in  the  United  States  or  not) 
fewer  dian  10,000  passenger 
automobiles  in  the  model  year."  This 
sentence  follows  the  section's  first 
sentence,  which  discusses  general 
eligibility  for  exemptions.  Read 
together,  the  two  sentences  make  it  clear 
that  manufacturers  are  only  eligible  for 
exemption  if  they  manufactiu«  fewer 
than  10,000  automobiles  in  the  model 
year  2  years  before  the  model  year  in 
question  and  that  if  an  exemption  is 
granted,  that  exemption  applies  only  if 
the  manufacturer  manufacturers 
(whether  in  the  United  States  or  not) 
fewer  than  10,000  automobiles  in  that 
model  year. 

Proton  acquired  Lotus  during  the 
1997  model  year.  The  combined 
worldwide  production  of  Lotus  and 
Proton  will  exceed  10,000  vehicles  in 
MY  1997  and  Lotus  would  be  ineligible 
for  an  exemption  even  in  the  event  that 
one  had  previously  been  granted.  As  the 
agency  has  not  yet  granted  such  an 
exemption,  it  will  not  do  so  now. 
Similarly,  as  Lotus  and  its  parent. 
Proton,  will  manufacture  more  than 
10,000  vehicles  annually  in  the  1998 
model  year,  the  agency  is  denying 
Lotus'  request  for  that  year. 

Regulatory  Impact  Analyses 

NHTSA  has  analyzed  this  decision 
and  determined  that  neither  Executive 
Order  12866  nor  the  Department  of 
Transportation's  regulatory  policies  and 
procedures  apply.  Under  Executive 
Order  12866,  the  decision  would  not 


establish  a  "rule,"  which  is  defined  in 
the  Executive  Order  as  "an  agency 
statement  of  general  applicability  and 
future  effect."  The  decision  is  not 
generally  applicable,  since  it  would 
apply  only  to  Lotus  Cars  Ltd..  as 
discussed  in  this  notice.  Under  DOT 
regulatory  policies  and  procedures,  the 
decision  is  not  a  "significant 
regulation."  If  the  Executive  Order  and 
the  Departmental  policies  and 
procedures  were  applicable,  the  agency 
would  have  determined  that  this 
decision  is  neither  major  nor  significant. 
The  principal  impact  of  this  decision  is 
that  the  exempted  company  will  not  be 
required  to  pay  civil  penalties  if  its 
maximum  feasible  average  fuel  economy 
were  achieved,  and  purchasers  of  those 
vehicles  would  not  have  to  bear  the 
burden  of  those  civil  penalties  in  the 
form  of  higher  prices.  Since  this 
decision  sets  an  alternative  standard  at 
the  level  determined  to  be  the  maximum 
feasible  levels  for  Lotus  for  MYs  1994 
and  1995,  no  fuel  would  be  saved  by 
establishing  a  higher  adternative 
standard.  NHTSA  finds  in  the  Section 
on  "The  Need  of  the  United  States  to 
Conserve  Energy"  that  because  of  the 
small  size  of  the  Lotus  fleet,  that 
incremental  usage  of  gasoline  by  Lotus 
Cars  Ltd.'s  customers  would  not  affect 
the  United  States's  need  to  conserve 
gasoline.  There  are  not  any  impacts  for 
the  public  at  large. 

The  agency  has  also  considered  the 
environmental  implications  of  this 
decision  in  accordance  with  the 
Environmental  Policy  Act  and 
determined  that  it  does  not  significanUy 
affect  the  human  environment. 
Regardless  of  the  fuel  economy  of  the 
exempted  vehicles,  they  must  pass  the 
emissions  standards  which  measure  the 
amount  of  emissions  per  mile  traveled. 
Thus,  the  quality  of  the  air  is  not 
affected  by  the  alternative  standards. 
Further,  since  the  exempted  passenger 
automobiles  cannot  achieve  better  fuel 
economy  than  is  proposed  herein,  the 
decision  does  not  affect  the  amount  of 
fuel  used. 

Since  the  Regulatory  Flexibility  Act 
may  apply  to  a  decision  exempting  a 
manufacturer  from  a  generally 
applicable  standard,  I  certify  that  this 
decision  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  decision 
does  not  impose  any  burdens  on  Lotus. 
It  relieves  the  company  from  having  to 
pay  civil  penalties  for  noncompliance 
virith  the  generally  applicable  standard 
for  MY  1994  and  1995.  Since  the  price 
of  1994  and  1995  Lotus  automobiles 
will  not  be  affected  by  this  decision,  the 
purchasers  will  not  be  affected. 


List  of  Subjects  in  49  CFR  Part  531 

Energy  conservation.  Gasoline, 
Imports,  Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  part  531  is  amended  to  read  as 
follows: 

PART  531— [AMENDED] 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  32902,  delegation  of 
authority  at  49  CFR  1.50. 

2.  In  §  531.5.  the  introductory  text  of 
paragraph  (b)  is  republished  for  the 
convenience  of  the  reader  and 
paragraph  (b)(6)  is  amended  to  read  as 
follows: 

§  531 .5    Fuel  economy  standards. 

•        *        •        •        • 

(b)  The  following  manufactxuers  shall 
comply  with  the  standards  indicated 
below  for  the  specified  model  years: 
»        *        •        *        • 

(6)  Lotus  Cars  Ltd. 


Model  year 


1994 
1995 


Average 
fuel  ecorv 
omy  stand- 
ard (miles 
per  gallon) 


24.2 
23.3 


Issued  on:  July  3, 1997. 
L.  Robert  Shelton. 

Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  97-18067  Filed  7-10-«7;  8:45  am) 
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ACTION:  Final  nde  and  correction. 


SUMMARY:  NMFS  issues  this  rule  to 
amend  the  regulations  implementing  the 


Fishery  Management  Plan  for  the 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Fisheries  (FMP)  in  order  to 
implement  management  measures  for 
the  1997  summer  flounder  recreational 
fishery.  The  measures  include  no  closed 
season,  a  possession  limit  of  ten  fish  per 
person,  and  a  minimum  fish  size  of  14.5 
inches  (36.8  cm).  The  intent  of  this  rule 
is  to  comply  with  implementing 
regulations  for  the  fishery  that  require 
NMFS  to  publish  measures  for  the 
current  fishing  year  that  will  prevent 
overfishing  of  the  resource.  This  rule 
also  makes  minor  technical  changes  to 
50  CFR  part  648  that  are  uiuelated  to 
implementing  these  management 
measures. 

DATES:  Effective  July  8,  1997. 
ADDRESSES:  Copies  of  die 
Enviroiunental  Assessment  and 
supporting  documents  used  by  the 
Monitoring  Committee  are  available 
from:  Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  Room 
2115,  Federal  Building,  300  S.  New 
Street,  Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone,  Fishery  Policy 
Analyst,  (508)  281-9221. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  developed  joinUy  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  and  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission),  in 
consultation  with  the  New  England  and 
South  AUantic  Fishery  Management 
Councils.  Implementing  regulations  for 
the  fishery  are  found  at  50  CFR  part  648. 

Section  648.100  outlines  the  process 
for  determining  aimual  commercial  and 
recreational  catch  quotas  and  other 
restrictions  for  the  summer  flounder 
fisher>'.  Pursuant  to  §648.100,  the 
Administrator,  Northeast  Region, 
NMFS,  implements  measures  for  the 
fishing  year  to  ensure  achievement  of 
the  fishing  mortality  rate  specified  in 
the  FMP.  This  document  announces  the 
following  measures  pertaining  to  the 
recreational  fishery,  which  are 
unchanged  from  the  proposed  measures 
that  were  published  in  the  Federal 
Register  on  April  8,  1997  (62  FR  16753): 
(1)  No  closed  season,  (2)  a  possession 
limit  of  ten  fish  per  person,  and  (3)  a 
minimum  fish  size  of  14.5  inches  (36.8 
cm). 

Comments  and  Responses 

One  comment  from  North  Carolina 
concerning  the  proposed  measures  was 
received  during  the  public  comment 
period,  which  ended  May  8,  1997. 

Comment:  North  Carolina  does  not 
support  the  14.5  inch  (36.8  cm) 
minimum  fish  size  for  three  reasons:  It 
is  incompatible  with  the  size 


requirements  in  its  summer  flounder 
commercial  fishery  and  its  southern 
flounder  fishery;  the  larger  size  limit 
discriminates  against  southern  states, 
where  the  size  limit  has  more  of  an 
impact  than  the  bag  limit;  and  the 
increase  of  0.5  inch  (1.3  cm)  in 
minimum  size  creates  enforcement 
problems. 

Response:  NMFS  disagrees  that  the 
size  limit  for  the  commercial  and 
recreational  fishery  must  be  the  same. 
Management  measures  such  as  bag 
limits  and  fish  sizes  are  established  to 
achieve  a  harvest  limit  for  a  segment  of 
the  fishery.  Since  each  segment 
(commercial  and  recreational)  has 
differing  harvest  limits,  different 
management  measures  were  found  to  be 
appropriate  for  each. 

The  comment  states  that  the  size  limit 
has  a  greater  impact  than  the  bag  limit 
for  the  southern  states.  NMFS  agrees 
with  this  statement.  The  size  limit 
should  have  a  greater  impact  (in 
reaching  the  required  reduction  in 
harvest)  than  the  bag  limit  in  the 
northern  states  as  well.  The  Council  and 
Commission,  in  making  their 
recommendation  to  NMFS,  noted  that, 
due  to  the  projected  overage  of  the 
harvest  limit  in  1996,  some  reductions 
in  recreational  catch  are  necessary  to 
reach  the  1997  harvest  limit,  which  is 
the  same  as  the  1996  limit.  Since  the 
recreational  sector  was  not  constrained 
by  the  bag  limit  in  1996,  the  Council 
and  Commission  decided  to  meet  the 
reduction  by  increasing  the  size  limit. 
The  bag  limit  has  been  increased  to 
prevent  a  decrease  in  participation  in 
the  recreational  fishery. 

The  comment  letter  indicates  that  an 
enforcement  officer  could  not  easily 
issue  a  citation  for  a  fish  between  14.0 
(35.6  cm)  and  14.5  inches  (36.8  cm). 
NMFS  does  not  believe  that  an 
enforcement  officer  would  have  any 
difficulty  in  making  such  a 
measurement. 

Changes  from  the  Proposed  Rule 

This  rule  also  makes  minor  technical 
changes  to  50  CFR  part  648,  Fisheries  of 
the  Northeastern  United  States,  that  are 
uru-elated  to  implementing  the  above 
management  measures.  These  technical 
changes  were  not  included  in  the 
proposed  rule.  These  revisions  merely 
correct  omissions  and  errors  that 
occurred  in  making  earlier  revisions  to 
the  consolidated  Northeast  fisheries 
regulations. 

In  §648.12,  paragraphs  (a)  through  (c) 
are  added,  as  they  were  inadvertently 
deleted  during  the  publication  of  the 
final  rule  implementing  management 
measures  for  the  black  sea  bass  fishery. 


In  §  648.14.  paragraph  (a)(103)  was 
omitted  during  the  consohdation  of  the 
regulations  of  the  Fisheries  of  the 
Northeastern  United  States  and  is 
added. 

In  §648.14,  paragraph  {c)(l).  an  error 
was  made  in  the  reference  to  §  648.86(c) 
and  is  corrected.  Also  in  paragraph  (c), 
paragraphs  (11).  (12),  (13).  (15),  (18)  and 
(19).  the  references  to  §  648.82(j)  are 
incorrect,  because  this  final  rule 
redesignate  §648.82{j)  to  (k).  These 
references  are  corrected  to  reflect  that 
redesignation. 

In  §648.52.  paragraph  (a),  a  spelling 
error  is  corrected. 

In  §648.73,  paragraphs  (a)(2)  and  (3), 
errors  were  made  in  the  notation  of 
coordinates  and  are  corrected. 

In  §648.82,  a  second  paragraph  (j) 
was  added,  inadvertently  overwriting  an 
original  paragraph  (j).  Paragraph  (j)  is 
redesignated  as  (k)  and  the  original  (j)  is 
added.  In  paragraph  (k),  references  to  (j) 
are  revised  to  reflect  its  redesignation. 

Ir  §648.86.  paragraph  (b)  and  (d)  am 
d  'ites.  Paragraph  (b)  is  deleted  an  J 

pa^a;     phs  (c)  and  (d)  are  redesignated 
as  {[ ,  and  (c). 

Classification 

This  rule  implements  management 
measures  for  the  recreational  summer 
flounder  fishery  that  will  enhance  the 
effectiveness  of  the  FMP. 

The  measures  contained  in  this  rule 
have  already  been  implemented  by  the 
applicable  states  under  the  Atlantic 
Coastal  Fishery  Cooperative 
Management  Act.  Consequendy,  Federal 
permit  holders  are  already  subject  to  the 
measures.  Since  all  affected  entities  are 
already  subject  to  the  measures,  it  is 
uimecessary  under  5  U.S.C.  553(d)(3)  to 
delay  the  effective  date  of  this  rule  for 
30  days.  Accordingly,  since  the  fishery 
has  already  started,  the  rule  is  being 
made  effective  upon  the  date  of  filing 
for  public  inspection  at  the  Office  of  the 
Federal  Register. 

This  action  is  authorized  by  50  CFR 
part  648. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

When  this  rule  was  proposed,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
action  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  such  as  the 
charter  boats  and  head  boats  that 
participate  in  the  recreational  fishery. 
The  reasons  were  published  in  the 
proposed  rule  and  are  not  repeated  here. 
No  comments  were  received  concerning 
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this  determination.  As  a  result,  no 
regulatory  flexibility  analysis  was 
prepared. 

List  of  Subjects  in  50  CFR  Part  648 

Fisheries.  Fishing.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  3.  1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  \4arine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  64S— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.12,  paragraphs  (a)  through 
(c)  are  added  to  read  as  follows: 

§648.12    Experimental  fishing. 
♦         *         «         •         * 

(a)  The  Regional  Administrator  may 
not  grant  such  an  exemption  unless  he/ 
she  determines  that  the  purpose,  design, 
and  administration  of  the  exemption  is 
consistent  with  the  management 
objectives  of  the  respective  FMP,  the 
provisions  of  the  Magnuson-Stevens 
Act,  and  other  applicable  law,  and  that 
granting  the  exemption  will  not: 

(1)  Have  a  detrimental  effect  on  the 
respective  resources  and  fishery, 

(2)  Cause  any  quota  to  be  exceeded;  or 

(3)  Create  significant  enforcement 
problems. 

(b)  Each  vessel  participating  in  any 
exempted  experimental  fishing  activity 
is  subject  to  all  provisions  of  the 
respective  FMP,  except  those 
necessarily  relating  to  the  purpose  and 
nature  of  the  exemption.  The  exemption 
will  be  specified  in  a  letter  issued  by  the 
Regional  Administrator  to  each  vessel 
participating  in  the  exempted  activity. 
This  letter  must  be  carried  on  board  the 
vessel  seeking  the  benefit  of  such 
exemption. 

(c)  Experimental  fishing  for  surf  clams 
or  ocean  quahogs  will  not  require  an 
allocation  permit. 

3.  In  §648.14,  paragraph  (a)(103)  is 
added,  and  paragraphs  (c)(1),  (11).  (12), 
(13).  (15),  (18),  and  (19)  are  revised  to 
read  as  follows: 

S64S.14    Prohibitions. 

(a)  •  *  * 

(103)  Sell,  barter,  trade  or  transfer,  or 
attempt  to  sell,  barter,  trade  or  otherwise 
transfer,  other  than  transport,  any 
multispecies,  unless  the  dealer  or 
transferee  has  a  dealer  permit  issued 
under  §648.6. 


(c)  •  *  * 

(I)  Fish  for,  possess  at  any  time 
during  a  trip,  or  land  per  trip  more  than 
the  possession  limit  of  regulated  species 
specified  in  §  648.86(c)  after  using  up 
the  vessel's  annual  DAS  allocation  or 
when  not  participating  in  the  DAS 
program  pursuant  to  §  648.82,  unless 
otherwise  exempted  under 
§  648.82(b)(3)  or  §648.89. 

(II)  If  the  vessel  has  been  issued  a' 
limited  access  multispecies  permit  and 
fishes  under  a  multispecies  DAS,  fail  to 
comply  with  gillnet  requirements  and 
restrictions  specified  in  §  648.82(k). 

(12)  If  the  vessel  has  been  issued  a 
limited  access  Day  gillnet  category 
designation,  fail  to  comply  with  the 
restriction  and  requirements  specified 
in§648.82(k)(l). 

(13)  If  the  vessel  has  been  issued  a 
Day  gillnet  category  designation,  fail  to 
remove  gillnet  gear  from  the  water  as 
described  in  §  648.82(g)  and 
§648.82(k)(l)(iv). 
»         •         *         •         • 

(15)  Produce,  or  cause  to  be  produced, 
gillnet  tags  under  §648.82(k)(l)  without 
the  written  confirmation  from  the 
Regional  Administrator  described  in 
§648.82(k)(l)(ii). 
***** 

(18)  If  the  vessel  has  been  issued  a 
Trip  gillnet  category  designation,  fail  to 
comply  with  the  restrictions  and 
requirements  specified  in  §  648.82(k)(2). 

(19)  Fail  to  comply  with  the 
exemption  specifications  as  described  in 
§  648.86(b)(2). 
***** 

4.  In  §648.52.  paragraph  (a)  is  revised 
to  read  as  follows: 

§  648.52    Possession  limits. 

(a)  Owners  or  operators  of  vessels 
with  a  limited  access  scallop  permit  that 
have  declared  out  of  the  DAS  program 
as  specified  in  §  648.10,  or  that  have 
used  up  their  DAS  allocations,  and 
vessels  possessing  a  General  scallop 
permit,  unless  exempted  under  the  state 
waters  exemption  program  described 
under  §  648.54,  are  prohibited  from 
possessing  or  landing  per  trip  more  than 
400  lb  (181.44  kg)  of  shucked,  or  50  bu 
(17.62  hi)  of  in-shell  scallops  with  not 
more  than  one  scallop  trip  allowable  in 
any  calendar  day. 
***** 

5.  In  §648.73.  paragraphs  (a)(2)  and 
(3)  are  revised  to  read  as  follows: 

§648.73    Closed  areas. 

(a)  *  *  * 

(2)  New  York  Bight.  The  polluted  area 
and  waste  disposal  site  known  as  the 
"New  York  Bight"  and  located  at 


40°25'04"  N.  lat..  73''42'38"  W.  long., 
and  with  a  radius  of  6  nm  in  every 
direction  from  that  point,  extending 
further  northwestward,  westward  and 
southwestward  between  a  line  from  a 
point  on  the  arc  at  40°31'00"  N.  lat., 
73°43'38"  W.  long.,  directly  northward 
toward  Atlantic  Beach  Light  in  New 
York  to  the  limit  of  the  state  territorial 
waters  of  New  York:  and  a  line  from  the 
point  on  the  arc  at  40°19'48"  N.  lat., 
73°45'42"  W.  long.,  to  a  point  at  the 
limit  of  the  state  territorial  waters  of 
New  Jersey  at  40''14'00"  N.  lat, 
73°55'42""W.  long. 

(3)  106  Dumpsite.  The  toxic  industrial 
site  known  as  the  "106  Dumpsite"  and 
located  between  38°40'00"  and 
39°00'00"  N.  lat.,  and  between 
72°00'00"  and  72°30'00  '  VV,  long. 
***** 

6.  In  §648.82.  paragraph  (j)  added  at 
62  FR  15388  on  April  1,  1997.  is 
redesignated  as  (k),  and  newly 
designated  (k)(l)(i)  and  (iv)  are  revised 
to  read  as  follows. 

§  648.82    Effort-control  program  tor  limited 
access  vessels. 

***** 

(k)  *  *  * 

(D*  *  * 

(i)  Number  and  size  of  nets.  Vessels 

may  not  fish  with,  haul,  possess,  or 
deploy  more  than  80  roundfish  gillnets 
or  160  flatfish  gillnets.  Vessels  may  fish 
any  combination  of  roundfish  and 
flatfish  gillnets.  up  to  160  nets,  provided 
that  the  number  of  roundfish  and 
flatfish  gillnets  does  not  exceed  the 
limitations  specified  in  this 
subparagraph,  and  the  nets  are  tagged  in 
accordance  with  paragraph  {k)(l)(ii)  of 
this  section.  Nets  may  not  be  longer 
than  300  ft  (91.44  m),  or  50  fathoms,  in 
length. 
***** 

(iv)  Declaration  of  time  out  of  the 
gillnet  fishery.  (A)  During  each  fishing 
year,  vessels  must  declare,  and  take,  a 
total  of  120  days  out  of  the  multispecies 
gillnet  fishery.  Each  period  of  time 
declared  and  taken  must  be  a  minimum 
of  7  consecutive  days.  At  least  21  days 
of  this  time  must  be  taken  between  June 
1  and  September  30  of  each  fishing  year. 
The  spawning  season  time  out  period 
required  by  §  648.82(g)  will  be  credited 
toward  the  120-days  time  out  of  the 
multispecies  gillnet  fishery.  If  a  vessel 
owner  has  not  declared  and  taken,  any 
or  all  of  the  remaining  periods  of  time 
required  by  the  last  possible  date  to 
meet  these  requirements,  the  vessel  is 
prohibited  from  fishing  for,  possessing, 
or  landing  regulated  multispecies 
harvested  with  gillnet  gear,  or  from 
having  gfllnet  gear  on  board  the  vessel 
that  is  not  stowed  in  accordance  with 
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§  648.81(e)(4),  while  fishing  under  a 
multispecies  DAS,  from  that  date 
through  the  end  of  the  period  between 
June  1  and  September  30,  or  through  the 
end  of  the  fishing  year,  as  applicable. 

(B)  Vessels  shall  declare  their  periods 
of  required  time  out  following  the 
notification  procedures  specified  in 

§  648.10(f)(2). 

(C)  During  each  period  of  time 
declared  out,  a  vessel  is  prohibited  from 
fishing  with  non-exempted  gillnet  gear. 
However,  the  vessel  may  fish  in  an 
exempted  fishery  as  described  in 

§  648.80,  or  it  may  fish  under  a 
multispecies  DAS  provided  it  fishes 
with  gear  other  than  non-exempted 
gillnet  gear. 

•  *        *      ■  •        • 

7.  In  §  648.86  as  published  at  62  FR 
15388  on  April  1,  1997,  instruction  12 
is  revised  to  read  as  follows: 

"12.  In  §648.86.  paragraph  (a)(1)  is 
revised  and  paragraphs  (c)  and  (d)  are 
added  to  read  as  follows:" 

8.  In  §  648.86.  paragraph  (b)  is 
redesignated  as  (c)  and  present 
paragraph  (c)  is  redesignated  as  (b); 
newly  redesignated  paragraph  (b)  is 
amended  by  revising  paragraphs 
(b)(l)(i),  (ii)  introductory  text.  (iii).  and 
(b)(2);  and  paragraph  (d)  is  removed  to 
read  as  follows: 

§648.86    Possession  restrfcttons. 

•  •        •        •        • 

(b)*** 

(1)  Landing  limit  north  of  42^00' 
North  Latitude,  (i)  Except  as  provided  in 
paragraph  {b)(2)  of  this  section,  a  vessel 
fishing  under  a  NE  multispecies  DAS 
may  land  up  to  1,000  lb  (453.6  kg)  of 
cod  per  day,  or  any  part  of  a  day.  for 
each  of  the  first  4  days  of  a  trip,  and  may 
land  up  to  1.500  lb  (680.4  kg)  of  cod  per 
day  for  each  day,  or  any  part  of  a  day, 
in  excess  of  4  consecutive  days.  A  day. 
for  the  purposes  of  this  paragraph, 
means  a  24-hour  period.  Vessels 
calling-out  of  the  multispecies  DAS 
program  under  §  648.10(c)(3)  that  have 
utilized  "part  of  a  day"  (less  than  24 
hours)  may  land  up  to  an  additional 
1.000  lb  (453.6  kg)  of  cod  for  that  "part 
of  a  day",  however,  such  vessels  may 
not  end  any  subsequent  trip  with  cod  on 
board  within  the  24-hour  period 
following  the  beginning  of  the  "part  of 
the  day"  utilized  (e.g.,  a  vessel  that  has 
called-in  to  the  multisp>ecies  DAS 
program  at  3  p.m.  on  a  Monday  and 
ends  its  trip  the  next  day  (Tuesday)  at 
4  p.m.  (accruing  a  total  of  25  hours)  may 
legally  land  up  to  2.000  lb  (907.2  kg)  of' 
cod  on  such  a  trip,  but  the  vessel  may 
not  end  any  subsequent  trip  with  cod  on 
board  until  after  3  p.m.  on  the  following 
day  (Wednesday)).  Cod  on  board  a 


vessel  subject  to  this  landing  limit  must 
be  separated  from  other  species  of  fish 
and  stored  so  as  to  be  readily  available 
for  inspection. 

(ii)  A  vessel  subject  to  the  cod  landing 
limit  restrictions  described  in  paragraph 
(b)(l)(i)  of  this  section  may  come  into 
port  with  and  offload  cod  in  excess  of 
the  landing  limit  as  determined  by  the 
number  of  DAS  elapsed  since  the  vessel 
called  into  the  DAS  program,  provided 
that: 

(A)  *  •  • 

(B)  •  •  • 

(iii)  A  vessel  that  has  not  exceeded 
the  cod  landing  limit  restrictions 
described  in  paragraph  (b)(l)(i)  of  this 
section  and  that  is  offloading  some  or  all 
of  its  catch  without  calling  out  of  the 
multispecies  DAS  program  under 
§  648.10(c)(3),  is  subject  to  the  call-in 
requirement  described  in  paragraph 
(b)(l)(ii)(B)  of  this  section. 

(2)  Exemption.  A  vessel  fishing  under 
a  NE  multispecies  DAS  is  exempt  from 
the  landing  limit  described  in  paragraph 
(b)(1)  when  fishing  south  of  42''00'  N. 
lat.  provided  that  it  does  not  fish  north 
of  this  exemption  area  for  a  minimum 
of  30  consecutive  days  (when  fishing 
under  the  multispecies  DAS  program), 
and  has  on  board  an  authorization  letter 
issued  by  the  Regional  Administrator. 
Vessels  exempt  from  the  landing  limit 
requirement  may  transit  the  GOM/GB 
Regulated  Mesh  Area  north  of  the  42''00' 
N.  lat.,  provided  that  their  gear  is 
stowed  in  accordance  with  ooe  of  the 
provisions  of  §  648.81(e). 

9.  In  §648.103,  paragraph  (b)  is 
revised  to  read  as  follows: 

§648.103    Minimum  fish  sizes. 


(b)  The  minimum  size  for  summer 
flounder  is  14.5  inches  (36.8  cm)  TL  for 
all  vessels  that  do  not  qualify  for  a 
moratorium  permit,  and  party  and 
charter  boats  holding  moratorium 
permits,  but  fishing  with  passengers  for 
hire  or  carrying  more  than  three  crew 
members,  if  a  charter  boat,  or  more  than 
five  crew  members,  if  a  party  boat 


10.  In  §  648.105,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§648.105    Possession  restrictions. 

(a)  No  person  shall  possess  more  than 
ten  summer  flounder  in,  or  harvested 
from,  the  EEZ  unless  that  person  is  the 
owner  or  operator  of  a  fishing  vessel 
issued  a  summer  flounder  moratorium 


permit  or  is  issued  a  summer  flounder 
dealer  permit.  *  •  * 

*         »         •        •        * 

[FR  Doc.  97-18117  Filed  7-a-97;  4:19  pm) 

nUJNO  COOE  3610-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheilc 
Administration 

50  CFR  Pan  679 

[Doctet  Na  981126334-702S-02: 1.D. 
070797AJ 

Rsheries  of  tt>e  Exdusiva  Economic 
Zona  Off  Alaska,  Pacific  Ocean  Percti 
in  tha  Eaalam  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Qosure. 

SUMMARY;  NMFS  is  closing  directed 
fishing  for  Pacific  ocean  perch  in  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  Pacific  ocean 
perch  total  allowable  catch  (TAG)  in  the 
Eastern  Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.Lt).  July  7.  1997,  until  2400  hrs, 
A.l.t,  December  31,  1997. 

F0«  FURTHER  INfORMATlON  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATKM:  The 

groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  Pacific  ocean  perch  TAG  in  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
Alaska  was  established  by  the  Final 
1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179, 
February  24,  1997)  as  2,366  metric  tons 
(mt),  determined  in  accordance  with 
§679.20(c)(3)(ii). 

In  accordance  with  §679.20{d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  Pacific  ocean  perch 
TAG  in  the  Eastern  Regulatory  Area  will 
soon  be  reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  2,116  mt,  and  is 
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setting  aside  the  remaining  250  as 
bycatch  to  support  other  anticipated 
groundfish  fisheries.  In  accordance  with 
§679.20(d){l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently.  NMFS  is  closing  directed 
fishing  for  Pacific  ocean  perch  in  th& 
Eastern  Regulatory  Area  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 


implemented  immediately  to  prevent 
overharvesting  the  1997  TAG  for  Pacific 
ocean  perch  in  the  Eastern  Regulatory 
Area  of  the  GOA.  A  delay  in  the 
efi'ective  date  is  impracticable  and 
contrary  to  public  interest.  The  fleet  will 
soon  take  the  directed  fishing  allowance 
for  Pacific  ocean  perch.  Further  delay 
would  only  result  in  overharvest  and 
disrupt  the  FMP's  objective  of  allowing 
incidental  catch  to  be  retained 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 


553(d).  a  delay  in  the  effective  date  is 
hereby  waived. 

Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  7,  1997. 
Gary  C.  Matlock. 

Director,  Off  ice  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
IFR  Doc.  97-18140  Filed  7-7-97;  4:37  pml 
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Proposed  Rules 


This  section  o«  the  FEDERAL  REGISTER 
contains  notices  to  the  put)lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  partiapate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


OEPARTMErfT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

7  CFR  Part  301 
[Doclcet  No.  96-016-15] 
RIN057a-AA83 

Kamal  Bunt;  Compensation  for  the 
1996-1997  Crop  Season 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Kamal  bunt  regulations  by  adding 
compensation  provisions  for  certain 
growers,  handlers,  owners  of  grain 
storage  facilities,  flour  millers,  and 
participants  in  the  National  Kamal  Bunt 
Survey  who  incur  losses  and  expenses 
because  of  Kamal  bimt  in  the  1996- 
1997  crop  season.  The  payment  of 
compensation  is  necessary  in  order  to 
reduce  the  economic  impact  of  the 
Karnal  bunt  regulations  on  affected 
wheat  growers  and  other  individuals, 
and  to  help  obtain  cooperation  from 
affected  individuals  in  Kamal  bunt 
eradication  efforts.  The  proposed 
amendments  appear  necessary  to  make 
compensation  appropriate  for 
circumstances  in  the  1996-1997  crop 
season. 

DATES:  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  9.  1997. 

ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  96-016-15.  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  suite  3C03,  4700  River  Road 
Unit  118.  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-016-15.  Comments 
received  may  be  inspected  at  USDA, 
room  1141.  South  Building.  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC.  between  8  a.m.  and 
4:30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 


ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Mike  Stefan.  Operations  Officer. 
Domestic  and  Emergency  Operations. 
PPQ,  APHIS,  4700  River  Road  Unit  134, 
Riverdale.  MD  20737-1236.  (301)  734- 
8247. 

SUPPLEMENTARY  INFORMATION: 
Background 

Kamal  bunt  is  a  fungal  disease  of 
wheat  [Triticum  aestivum),  durum 
wheat  [Triticum  durum),  and  triticale 
{Triticum  aestivum  X  Secale  cereale),  a 
hybrid  of  wheat  and  rye.  In  the  absence 
of  measures  taken  by  the  U.S. 
Department  of  Agriculture  (USDA)  to 
prevent  its  spread,  the  establishment  of 
Kamal  bunt  in  the  United  States  could 
have  significant  consequences  with 
regard  to  the  export  of  wheat  to 
international  markets.  Kamal  bunt  is 
caused  by  the  smut  fungus  Tilletia 
indica  (Mitra)  Mundkur  and  is  spread 
by  spores.  The  regulations  regarding 
Kamal  bunt  are  set  forth  in  7  CFR 
301.89-1  through  301.89-14.  Among 
other  things,  the  regulations  define  areas 
regulated  for  Kamal  bunt  and  restrict 
the  movement  of  certain  regulated 
articles,  including  wheat  seed  and  grain, 
from  the  regulated  areas. 

In  an  interim  rule  effective  June  27. 
1996.  and  published  in  the  Federal 
Register  on  July  5.  1996.  the  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
amended  the  regulations  to  provide 
compensation  for  certain  wheat  growers 
and  handlers,  owners  of  grain  storage 
facilities,  and  flour  millers  in  order  to 
mitigate  losses  and  expenses  incurred  in 
the  1995-1996  crop  season  because  of 
actions  taken  by  the  Secretary  to  prevent 
the  spread  of  Kamal  bunt  (61  FR  35102- 
35107,  Docket  No.  96-016-7).  On  May 
6,  1997.  we  published  a  document  in 
the  Federal  Register  (62  FR  24745- 
24653,  Docket  No.  96-016-17)  making 
final  the  July  5  interim  rule,  and  adding 
compensation  provisions  for  handlers  of 
wheat  that  was  tested  and  found 
negative  for  Karnal  bunt  and  for 
participants  in  the  National  Kamal  Bunt 
Survey  whose  wheat  tested  positive  for 
Kamal  bunt  in  the  1995-1996  crop 
season. 

We  believe  it  is  appropriate  at  this 
time  to  revise  the  scope  of  the  1995- 
1996  compensation  program  for  wheat 
to  be  harvested  in  1997.  We  are, 
therefore,  proposing  to  add 
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compensation  provisions  for  1996-1997 
crop  season  wheat.   These  provisions 
would  provide  compensation  for 
growers  and  handlers,  owners  of  grain 
storage  facilities,  flour  millers,  and 
participants  in  the  National  Kamal  Bunt 
Survey  in  order  to  mitigate  losses  and 
expenses  incurred  during  the  1 996- 
1997  crop  season  because  of  the 
regulations  for  Kamal  bunt. 

Compensation  for  Growers  and 
Handlers 

We  are  proposing  to  add  a  new 
§  301.89-15  to  the  Kamal  bunt 
regulations,  to  apply  to  growers  and 
handlers  in  the  1996-1997  crop  season. 
This  section  would  provide 
compensation  to  growers  and  handlers 
for  the  loss  in  value  of  1996-1997  crop 
season  wheat  seed  and  grain  (referred  to 
in  the  regulations  as  propagative  and 
nonpropagative  wheat)  due  to  Kamal 
bunt.  The  compensation  calculation  we 
would  offer  for  wheat  seed  would  be  the 
same  as  that  offered  for  wheat  grain.  For 
the  1996-1997  crop  season,  we  are 
proposing  to  com|>ensate  only  for  wheat 
that  was  tested  by  APHIS  and  found 
positive  for  Kamal  bunt. 

Movement  of  grain  that  tested 
negative  out  of  the  regulated  area  diu-ing 
the  1996  harvest  season  also  had 
restricted  movement.  It  could  only  move 
to  approved  facilities  under  specific 
safeguard  and  sanitation  requirements. 
An  interim  rule  effective  on  April  25, 
1997.  and  published  in  the  Federal 
Register  on  May  1,  1997  (62  FR  23620- 
23628,  Docket  No.  96-016-19), 
amended  the  testing  requirements  and 
movement  restrictions  for  wheat  from 
the  regulated  areas.  These  regulations 
now  allow  wheat  grain  that  tests 
negative  to  move  under  certificate  to 
any  location  in  the  United  Slates 
without  further  safeguarding  or 
sanitation  requirements.  In  light  of  the 
amended  movement  restrictions,  we  do 
not  believe  that  it  would  be  necessary  to 
compensate  growers  and  handlers  for 
wheat  that  tests  negative  for  Karnal  bunt 
in  the  1996-1997  crop  season. 

For  the  1996-1997  crop  season,  we 
are  proposing  different  levels  of 
compensation  for  growers  and  handlers 
of  positive  wheat,  depending  on  which 
of  the  following  two  sets  of 


'  The  1995-1996  crop  season  is  that  season  in 

which  wheat  was  harvested  in  1996.  The  1996- 
1997  crop  season  is  that  season  in  which  wheat  is 
harvested  in  1997 
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circumstances  applies:  (1)  The  wheal  is 
from  an  area  that  became  regulated  for 
Karnal  bunt  after  the  1996-1997  crop 
was  planted,  or  for  which  an  Emergency 
Action  Notification  (PPQ  Form 
523)(EAN)  was  issued  after  the  1996- 
1997  crop  was  planted,  and  that 
remained  regulated  or  under  an  EAN  at  . 
the  time  the  wheat  was  sold;  or  (2)  the 
wheat  is  from  an  area  that  became 
regulated  for  Kama]  bunt  before  the 
1996-1997  crop  was  planted,  or  for 
which  an  EAN  was  issued  before  the 
1996-1997  crop  was  planted,  and  that 
remained  regulated  or  under  an  EAN  at 
the  time  the  wheat  was  sold.  We  would 
call  these  areas  "areas  under  the  first 
regulated  crop  season"  and  "areas  under 
the  second  regulated  crop  season." 
respectively.  Growers  and  handlers  in 
areas  under  the  first  regulated  crop 
season  would  not  have  known  that  their 
area  was  to  become  regulated  for  Kamal 
bunt  at  the  time  they  made  their 
planting  and  many  of  their  contracting 
decisions,  and  would  not  have  been 
prepared  for  the  loss  in  value  of  their 
wheat  due  to  Karnal  bunt.  Growers  and 
handlers  in  areas  under  the  second 
regulated  crop  season  knew  they  were 
in  an  area  regulated  for  Kamal  bunt  at 
the  time  planting  and  contracting 
decisions  were  made  for  the  1996-1997 
crop  season.  Understanding  the 
restrictions,  growers  and  handlers  could 
have  chosen  to  alter  their  planting  or 
contract  decisions  to  avoid  experiencing 
losses  due  to  Kamal  bunt.  We  believe 
the  compensation  we  are  proposing  for 
first  regulated  crop  season  areas  and 
second  regulated  crop  season  areas  is 
appropriate  for  the  circumstances  in 
each  area. 

At  the  present  time,  there  are  no  areas 
under  the  first  regulated  crop  season. 
All  currently  regulated  areas  are  in  the 
second  regulated  crop  season.  APHIS  is 
continuing  to  monitor  for  Kamal  bunt 
throughout  wheat  producing  areas  in 
the  United  States.  If  Kamal  bunt  is 
found  to  exist  in  an  area  outside  the 
currently  regulated  area  during  the 
1996-1997  crop  season,  APHIS  will 
regulate  that  area,  and  growers  and 
handlers  would  be  eligible  for 
compensation  for  the  loss  in  value  of 
their  wheat  in  accordance  with  the 
proposed  provisions  for  areas  under  the 
first  regulated  crop  season. 

First  Regulated  Crop  Season 

As  stated  previously,  we  would  define 
an  area  in  the  first  regulated  crop  season 
as  an  area  that  became  regulated  for 
Kamal  bunt  after  the  1996-1997  crop 
was  planted  or  for  which  an  EAN  was 
issued  after  the  1996-1997  crop  was 
planted.  Further,  the  area  must  have 
remained  regulated  or  under  an  EAN  at 


the  time  the  wheat  was  sold  in  order  for 
a  grower  or  handler  to  be  eligible  for 
compensation.  An  EAN  (issued  in 
accordance  with  §  301.89-3(d)  of  the 
regulations)  temporarily  regulates  a 
nonregulated  area  as  a  regulated  area. 
Areas  temporarily  regulated  under  an 
EAN  are  subject  to  the  same  restrictions, 
and  potential  losses  or  expenses,  as 
areas  that  are  listed  in  the  regulations  as 
"regulated  areas."  However,  the 
Secretary  of  Agriculture  is  authorized  to 
compensate  only  individuals  who  are  in 
States  for  which  an  extraordinary 
emergency  has  been  declared. 

The  compensation  we  are  proposing 
for  growers  and  handlers  of  positive- 
testing  wheat  grown  iflsen  area  under 
the  first  regulated  crop  season  is  similar 
to  the  compensation  offered  to  growers 
and  handlers  of  positive-testing  wheat 
in  the  1995-1996  crop  season.  In  areas 
under  the  first  regulated  crop  season,  we 
would  compensate  growers  and 
handlers  for  positive  1996-1997  crop 
season  wheat  and  for  positive  wheat 
inventories  in  their  possession  that  were 
unsold  at  the  time  the  area  became 
regulated  for  Kamal  bunt. 

We  are  proposing  that  growers  of 
wheat  in  an  area  under  the  first 
regulated  crop  season  who  sell 
propagative  or  nonpropagative  wheat 
that  was  tested  by  APHIS  and  found 
positive  for  Kamal  bunt  prior  to  sale,  or 
was  tested  by  APHIS  and  found  positive 
for  Kamal  bunt  after  sale  and  the  price 
received  by  the  grower  is  contingent  on 
the  test  results,  would  be  eligible  to 
receive  compensation  as  follows: 

1.  If  the  wneat  was  grown  under 
contract  and  a  price  was  determined  in 
the  contract  before  the  area  where  the 
wheat  was  grown  became  regulated  for 
Kamal  bunt,  compensation  would  equal 
the  contract  price  minus  the  actual  price 
received  by  the  grower;  or 

2.  If  the  wheat  was  not  grown  under 
contract  or  a  price  was  determined  in 
the  contract  after  the  area  where  the 
wheat  was  grown  became  regulated  for 
Kamal  bimt,  compensation  would  equal 
the  estimated  market  price  for  the 
relevant  class  of  wheat  (meaning  type  of 
wheat,  such  as  dunmi  or  hard  red 
winter)  minus  the  actual  price  received 
by  the  grower. 

We  are  proposing  two  different 
compensation  calculations  for  growers 
in  the  first  regulated  crop  season 
because  contract  prices  set  after  the  area 
where  the  wheat  was  grown  became 
regulated  for  Kamal  bunt  may  reflect  the 
loss-in-value  of  wheat  due  to  the  Kamal 
bunt  regulations.  For  both  situations 
described  above,  compensation  for 
positive-testing  wheat  would  not  exceed 
$1.80  per  bushel  under  any 
circumstances. 


Contract  price  is  currently  defined  in 
the  regulations  to  mean  "(t)he  net  price 
after  adjustments  for  any  premiums  or 
discounts  stated  in  the  contract."  We 
would  add  a  definition  to  the 
regulations  for  "actual  price  received" 
to  read  "the  net  price  after  adjustments 
for  any  premiums  or  discounts  stated  on 
the  sales  receipt."  This  is  to  ensure  that 
individuals  are  not  paid  compensation 
for  quality  issues  not  related  to  Karnal 

bunt. 

For  the  1995-1996  crop  season, 
estimated  market  prices  were  calculated 
for  dumm  wheat  and  hard  red  winter 
wheat  for  the  harvest  months  of  May 
and  June.  The  estimated  market  prices 
for  durum  wheat  were  calculated  based 
on  the  following:  the  daily  closing  cash 
prices  for  choice  milling  durum  wheat 
traded  on  the  Minneapolis  Grain 
Exchange  during  the  period  of  May  1  to 
June  30,  1996,  adjusted  to  account  for 
the  handling  and  transportation  charges 
inciured  in  getting  the  wheat  from  the 
regulated  area  in  Califomia  and  Arizona 
to  the  central  market  in  Minneapolis. 
These  adjustments  were  based  on  the 
average  difference  between  the 
Minneapolis  cash  price  and  the  cash 
prices  within  the  regulated  area  for 
1995.  Estimated  market  prices  for  hard 
red  winter  wheat  were  calculated  in  a 
similar  manner,  based  on  the  daily 
closing  futures  prices  for  the  July  hard 
red  winter  wheat  contract  traded  on  the 
Kansas  City  Board  of  Trade  during  the 
period  of  May  1  to  June  30,  1996, 
adjusted  to  account  for  the  handling  and 
transportation  charges  incurred  in 
getting  the  wheat  from  a  central  point  in 
the  regulated  area  to  the  market  in 
Kansas  City.  These  adjustnaents  were 
based  on  the  average  difference  between 
the  Kansas  City  futures  price  and  the 
cash  prices  within  the  regulated  area  for 
1995. 

For  the  1996-1997  crop  season, 
estimated  market  prices  would  be 
calculated  in  a  similar  manner,  as 
appropriate  for  the  types  of  wheat 
grown  in  the  regulated  area  that  is  under 
the  first  regulated  crop  season  and  the 
relevant  terminal  markets  and  harvest 
months  for  that  area.  Separate  estimated 
market  prices  would  be  calculated  for 
propagative  and  nonpropagative  wheat. 
We  are  proposing  that  handlers  who 
sell  propagative  or  nonpropagative 
wheat  grown  in  an  area  under  the  first 
regulated  crop  season  would  be  eligible 
to  receive  compensation  only  if  the 
wheat  was  not  tested  by  APHIS  prior  to 
purchase  by  the  handler,  but  was  tested 
by  APHIS  and  found  positive  for  Kamal 
bunt  after  purchase  by  the  handler,  as 
long  as  the  price  to  be  paid  is  not 
contingent  on  the  test  results. 
Compensation  would  equal  the 


estimated  market  price  for  the  relevant 
class  of  wheat  (meaning  type  of  wheat, 
such  as  durum  or  hard  red  winter) 
minus  the  actual  price  received  by  the 
handler.  Separate  estimated  market 
prices  would  be  calculated  for 
propagative  and  nonpropagative  wheat. 
However,  compensation  for  positive- 
testing  wheat  would  not  exceed  $1.80 
per  bushel  under  any  circumstances. 

The  calculation  described  above  for 
handlers  would  provide  compensation 
only  for  handlers  who  experience  a 
change  in  the  expected  value  of 
purchased  wheat.  Wheat  that  is  negative 
for  Kamal  bunt  is  expected  to  be  worth 
more  than  positive  wheat  because  of  the 
restrictions  imposed  by  the  Kamal  bunt 
regulations  on  the  movement  and  use  of 
positive  wheat.  In  the  1995-1996  crop 
season,  wheat  was  tested  twice  before 
movement,  with  the  first  test  being  done 
from  samples  taken  in  the  field. 
Therefore,  results  of  at  least  one  test 
were  known  before  a  grower  sold  the 
wheat  to  a  handler.  For  the  1996-1997 
crop  season,  testing  protocols  will 
require  wheat  to  be  sampled  and  tested 
for  the  first  time  at  the  means  of 
conveyance,  at  which  time  the  wheat 
will  usually  already  have  been 
purchased  by  a  handler.  If  a  handler 
purchases  untested  wheat  at  a  price 
appropriate  for  negative  wheat,  instead 
of  making  the  price  contingent  on  test 
results,  and  the  wheat  later  tests 
positive,  the  handler  would  experience 
a  loss  in  value  of  the  wheat. 

Second  Regulated  Crop  Season 

We  would  describe  an  area  in  the 
second  regulated  crop  season  as  an  area 
that  became  regulated  for  Kamal  bunt 
before  the  1996-1997  crop  was  planted 
or  for  which  an  EAN  was  issued  before 
the  1996-1997  crop  was  planted. 
Further,  the  area  must  have  remained 
regulated  or  under  an  EAN  at  the  time 
the  wheat  was  sold  in  order  for  a  grower 
or  handler  to  be  eligible  for 
compensation.  However,  the  Secretary 
of  Agriculture  is  authorized  to 
compensate  only  individuals  who  are  in 
States  for  which  an  extraordinary 
emergency  has  been  declared.  As 
discussed  previously  in  this  document, 
all  of  the  areas  currently  listed  as 
regulated  areas  in  the  Kamal  bunt 
regulations,  and  all  the  areas  currently 
regulated  for  Kamal  bunt  under  EANs, 
would  be  considered  to  be  in  the  second 
regulated  crop  season. 

We  are  proposing  that  growers  in  the 
second  regulated  crop  season  who  sell 
propagative  or  nonpropagative  wheat 
are  eligible  to  receive  compensation 
only  if  the  wheat  was  tested  by  APHIS 
and  found  positive  for  Kamal  bunt  prior 
to  sale,  or  was  tested  by  APHIS  and 


found  positive  for  Kamal  bunt  after  sale 
and  the  price  received  by  the  grower  is 
contingent  on  the  test  results. 
Compensation  would  be  at  the  rate  of 
$.60  per  bushel  of  positive  testing 
wheat. 

We  are  proposing  that  handlers  who 
sell  propagative  or  nonpropagative 
wheat  grown  in  an  area  under  the 
second  regulated  crop  season  are 
eligible  to  receive  compensation  only  if 
the  wheat  was  not  tested  by  APHIS  prior 
to  purchase,  but  was  tested  by  APHIS 
and  found  positive  for  Kamal  bunt  after 
purchase,  as  long  as  the  price  to  be  paid 
is  not  contingent  on  the  test  results. 
Compensation  would  be  at  the  rate  of 
$.60  per  bushel  of  positive  testing 
wheat. 

Growers  and  Handlers — To  Claim 
Compensation 

We  are  prop>osing  that  the  Farm 
Service  Agency  (FSA)  of  USDA  would 
issue  compensation  to  growers  and 
handlers  for  the  loss  in  value  of  their 
wheat.  We  would  require  that  all 
compensation  claims  be  received  by 
FSA  on  or  before  March  31.  1998.  The 
Administrator  of  APHIS  could  extend 
that  deadline,  upon  request  in  specific 
cases,  when  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
hinder  a  claimant  from  requesting 
compensation  on  or  before  March  31, 
1998. 

Growers  and  handlers  who  are 
eligible  for  compensation  under  the 
proposed  first  or  second  regulated  crop 
season  regulations  would  need  to 
provide  the  same  documents  for 
claiming  compensation,  with  a  few 
exceptions.  Both  growers  and  handlers 
would  have  to  submit  a  Kamal  Bunt 
Compensation  Claim  form,  provided  by 
FSA.  (We  have  developed  a  form  to  be 
used  in  claiming  Kamal  bunt 
compensation.  See  the  information 
under  the  "Paperwork  Reduction  Act" 
section  of  this  document  for  further 
information  on  this  form.)  If  the  wheat 
was  grown  in  an  area  that  is  not  a 
regulated  area,  but  for  which  an  EAN 
has  been  issued,  the  grower  or  handler 
would  have  to  submit  a  copy  of  the 
EAN.  Both  growers  and  handlers  would 
also  have  to  submit  a  copy  of  the  Kamal 
bunt  certificate  issued  by  APHIS  that 
shows  the  Kamal  bimt  test  results,  and 
verification  as  to  the  actual  (not 
estimated)  weight  of  the  wheat  that 
tested  positive  (such  as  a  copy  of  the 
limited  permit  under  which  the  wheat 
is  being  moved,  or  other  verification). 

In  aodition  to  the  documents 
described  above  for  both  growers  and 
handlers,  growers  would  have  to  submit 
a  copy  of  the  receipt  for  the  final  sale 
of  the  wheat,  showing  the  total  bushels 


sold  and  the  total  price  received  by  the 
grower.  Growers  compensated  under  the 
regulations  for  areas  in  the  first 
regulated  crop  season  would  have  to 
submit  a  copy  of  the  contract  the  grower 
has  for  the  wheat,  if  the  wheat  was 
under  contract.  Growers  compensated 
under  the  regulations  for  areas  in  the 
second  regulated  crop  season  who  sold 
wheat  that  was  not  yet  tested  by  APHIS 
would  have  to  submit  documentation 
showing  that  the  price  paid  to  the 
grower  was  contingent  on  test  results 
(this  information  could  appear  on  the 
receipt  for  the  final  sale  of  the  wheat  or 
on  a  contract  the  grower  has  for  the 
wheat,  if  the  wheat  was  under  contract). 

In  addition  to  the  documents 
described  above  for  both  growers  and 
handlers,  handlers  would  have  to 
provide  the  FSA  office  with  a  copy  of 
the  receipt  for  the  purchase  of  the 
wheat,  and  a  copy  of  the  receipt  for  the 
final  sale  of  the  wheat.  The  handler 
would  also  have  to  submit 
documentation  showing  that  the  price 
paid  or  to  be  paid  to  the  grower  is  not 
contingent  on  the  test  results  (this 
documentation  could  appear  on  the 
receipt  for  the  purchase  of  the  wheat 
from  the  grower  or  on  a  contract  for  the 
purchase  of  the  wheat,  if  the  wheat  was 
purchased  under  contract). 

Compensation  for  Grain  Storage 
Facilities,  Flour  Millers,  and  National 
Survey  Participants 

The  Kamal  bunt  compensation 
regulations  for  the  1995-1996  crop 
season  provided  compensation  for  the 
decontamination  of  grain  storage 
facilities,  the  treatment  of  millfeed,  and 
participants  in  the  National  Karnal  Bimt 
Survey  whose  wheat  or  grain  storage 
facility  is  found  by  APHIS  to  be  positive 
for  Kamal  bunt.  We  are  proposing  to 
include  compensation  for  these  same 
losses  and  expenses  in  the  1996-1997 
crop  season.  Unlike  for  growers  and 
handlers  in  the  1996-1997  crop  season, 
there  would  not  be  separate 
compensation  for  areas  in  the  first  and 
second  regulated  crop  season.  The 
proposed  compensation  for  the 
decontamination  of  grain  storage 
facilities,  the  treatment  of  millfeed.  and 
participants  in  the  National  Kamal  Bunt 
Survey  would  appear  in  a  new  §  301.83- 
16. 

Decontamination  of  Grain  Storage 
Facilities 

As  part  of  the  Kamal  bunt  program. 
APHIS  may  require  the  decontamination 
of  grain  storage  facilities  that  have  been 
determined  by  APHIS  to  be 
contaminated  with  Kamal  bimt.  Section 
301.89-14(d)  of  the  Kamal  bunt 
regulations  provides  compensation  for 
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the  1995-1996  crop  season  to  owners  of 
grain  storage  facilities  that  are  in  States 
where  the  Secretary  has  declared  an 
extraordinary  emergency,  and  who  have 
decontaminated  their  grain  storage 
facilities  pursuant  to  an  EAN  issued  by 
an  inspector.  We  are  proposing  to  offer 
the  same  compensation  for  the 
decontamination  of  grain  storage 
facilities  in  the  1996-1997  crop  season. 
Compensation  for  decontamination  of 
grain  storage  facilities  would  appear  in 
paragraph  (a)  of  proposed  §  301.89-16, 
and  would  be  as  follows; 

Owners  of  grain  storage  facilities  that 
are  in  States  where  the  Secretary  has 
declared  an  extraordinary  emergency, 
and  who  have  decontaminated  their 
grain  storage  facilities  pursuant  to  an 
EAN  issued  by  an  inspector  would  be 
eligible  to  be  compensated,  on  a  one 
time  only  basis  for  each  facility  for  each 
covered  crop  year  wheat,  for  up  to  50 
percent  of  the  direct  cost  of 
decontamination.  However, 
compensation  would  not  exceed 
S20,000  per  grain  storage  facility. 
General  clean-up,  repair,  and 
refurbishment  costs  would  be  excluded 
from  compensation. 

Compensation  payments  for  the 
decontamination  of  grain  storage 
facilities  would  be  issued  by  APHIS.  To 
claim  compensation,  the  owner  of  the 
grain  storage  facility  would  have  to 
submit  to  an  inspector  records 
demonstrating  that  decontamination 
was  performed  on  all  structures, 
conveyances,  or  materials  ordered  to  be 
decontaminated  by  the  EAN  on  the 
facility.  The  records  would  have  to 
include  a  copy  of  the  EAN,  contracts 
with  individuals  or  companies  hired  to 
perform  the  decontamination,  receipts 
for  equipment  and  materials  purchased 
to  perform  the  decontamination,  time 
sheeU  for  employees  of  the  grain  storage 
facility  who  performed  activities 
connected  to  the  decontamination,  and 
any  other  documentation  that  helps 
show  the  cost  to  the  owner  and  that 
decontamination  has  been  completed. 

We  would  require  that  claims  for 
compensation  be  received  by  APHIS  on 
or  before  March  31,  1998.  The 
Administrator  could  extend  this 
deadline,  upon  written  request  in 
specific  cases,  when  unusual  and 
unforeseen  circimistances  occiir  which 
prevent  or  hinder  a  claimant  from 
requesting  compensation  on  or  before 
March  31,  1998. 

Cempensatioirfor  Treating  Millfeed 

The  compensation  regulations  for  the 
1995-1996  crop  season  provide  that 
flour  millers  who,  in  accordance  with  a 
compliance  agreement  with  APHIS, 
heat-treat  millfeed  made  from  wheat 


produced  in  regulated  areas  that  require 
such  treatment  are  eligible  to  be 
compensated  at  the  rate  of  $35.00  per 
short  ton  of  millfeed.  Paragraph  (b)  of 
proposed  §301.89-16  would  provide 
the  same  compensation  for  treating 
millfeed  in  the  1996-1997  crop  season. 
The  amount  of  millfeed  compensated 
would  be  calculated  by  multiplying  the 
weight  of  wheat  from  the  regiilated  area 
received  by  the  miller  by  25  percent  (the 
average  percent  of  millfeed  derived  from 
a  short  ton  of  grain).  Compensation 
payments  would  be  issued  by  APHIS. 
To  claim  compensation,  the  miller 
would  have  to  submit  to  an  inspector 
verification  as  to  the  actual  (not 
estimated)  weight  of  the  wheat  (such  as 
a  copy  of  the  limited  permit  under 
which  the  wheat  was  moved  to  the  mill 
or  a  copy  of  the  bill  of  lading  for  the 
wheat,  if  the  actual  weight  appears  on 
those  docimients,  or  other  verification). 
Flour  millers  would  also  have  to  submit 
verification  that  the  millfeed  was  heat 
treated  (such  as  a  copy  of  the  limited 
permit  under  which  the  wheat  was 
moved  to  a  treatment  facility  and  a  copy 
of  the  bill  of  lading  accompanying  that 
movement;  or  a  copy  of  PPQ  Form  700 
(which  includes  certification  of 
processing)  signed  by  the  inspector  who 
monitors  the  mill).  Claims  for 
compensation  would  have  to  be 
received  by  APHIS  on  or  before  March 
31. 1998.  The  Administrator  may  extend 
this  deadline,  upon  written  request  in 
specific  cases,  when  unusual  and 
unforeseen  circiunstances  occur  which 
prevent  or  hinder  a  claimant  from 
requesting  compensation  on  or  before 
March  31,  1998. 

We  are  considering  proposing  to 
eliminate  the  requirement  to  heat  treat 
millfeed  made  from  wheat  produced  in 
regulated  areas.  If  this  requirement  is 
eliminated  by  a  future  rulemaking, 
compensation  would  not  be  paid  for 
millfeed  that  is  heat  treated  after  the 
effective  date  of  such  a  rule. 

National  Karnal  Bunt  Survey 
Participants 

We  are  also  proposing  compensation 
provisions  for  participants  in  the 
National  Kamal  Bunt  Survey  in  the 
1996-1997  crop  season  whose  wheat 
tests  positive  for  Kamal  bunt.  APHIS  is 
conducting  a  National  Kamal  Bunt 
Survey  to  demonstrate  to  our  trading 
partners  that  areas  producing  wheat  for 
export  are  free  of  the  disease.  APHIS  is 
receiving  voluntary  cooperation  from 
many  grain  storage  facilities  in  wheat 
producing  areas  both  within  and  outside 
the  States  in  which  the  Secretary  of 
Agriculture  hcs  declared  an 
extraordinary  emergency.  The 
declarations  of  extraordinary  emergency 


authorize  the  Secretary  of  Agriculture  to 
take  emergency  action  with  regard  to 
Karnal  bunt,  and  authorize  the  Secretary 
to  compensate  growers  and  other 
persons  for  economic  losses  incurred  by 
them  as  a  result  of  those  emergency 
actions.  The  Secretary  is  not  authorized 
to  pay  compensation  to  individuals  who 
are  not  in  States  for  which  an 
extraordinary  emergency  has  been 
declared. 

If  a  grain  storage  facility  participating 
in  the  National  Survey  in  one  of  the 
States  for  which  an  extraordinary 
emergency  has  been  declared  tests 
positive  for  Kamal  bunt,  APHIS  will 
regulate  the  facility  under  an  EAN.  We 
are  proposing  that  APHIS  would 
compensate  the  owner  for  the  loss  in 
value  of  the  wheat  and  for  up  to  50 
percent  of  the  direct  cost  of 
decontaminating  the  facility  (not  to 
exceed  $20,000)  on  a  one  time  only 
basis  for  any  covered  crop  season  wheat. 
In  the  event  that  a  grain  storage  facility 
participating  in  the  National  Survey  that 
is  in  a  State  not  covered  by  a  declaration 
of  extraordinary  emergency  should  test 
positive  for  Kamal  bunt,  the  State  may 
offer  to  compensate  the  owner  of  the 
facility  for  the  loss  in  value  of  the 
positive  wheat  and  for  the  cost  of 
decontamination.  If  the  State  is 
unwilling  or  unable  to  offer 
compensation  at  a  level  equal  to  that 
offered  by  APHIS  (as  proposed  in  this 
document),  the  Secretary  may,  in 
consultation  with  the  State  Department 
of  Agriculture,  declare  an  extraordinary 
emergency  in  that  State.  APHIS  could 
then  compensate  the  owner  as  discussed 

&l)OV6> 

We  completed  the  National  Survey  for 
the  1995-1996  crop  season  in  the  fall  of 
1996.  We  plan  to  continue  the  National 
Survey  after  the  1996-1997  crop  season 
wheat  is  harvested.  If  a  grain  storage 
facility  participating  in  the  National 
Kamal  Bunt  Survey  in  the  1996-1997 
crop  season  tests  positive  for  Kamal 
bunt,  the  facility  will  be  regulated,  and 
may  be  ordered  decontaminated, 
pursuant  to  an  EAN  issued  by  an 
inspector.  We  are  proposing  that,  if  a 
declaration  of  extraordinary  emergency 
has  been  declared  in  the  State  in  which 
the  grain  storage  facility  is  located,  the 
owner  would  be  eligible  for 
compensation  for  the  loss  in  value  of  the 
positive-testing  wheat  and  for  the 
decontamination  of  the  grain  storage 
facility,  if  decontamination  is  required. 
These  provisions  would  appear  in 
paragraph  (c)  of  proposed  §  301.89-16. 

Compensation  for  the  loss  in  value  of 
positive-testing  wheat  would  equal  the 
estimated  market  price  for  the  relevant 
class  of  wheat  minus  the  actual  price 
received  for  the  wheat.  The  estimated 


market  price  would  be  calculated  by 
APHIS  for  each  class  of  wheat,  taking 
into  account  the  prices  offered  by 
relevant  terminal  markets  (animal  feed, 
milling,  or  export)  during  the  relevant 
time  period  for  that  facility,  with 
adjustments  for  transportation  and  other 
handling  costs.  However,  compensation 
would  not  exceed  $1.80  per  bushel 
under  any  circumstances.  Compensation 
payments  for  loss  in  value  of  wheat 
would  be  issued  by  FSA.  To  claim 
compensation,  the  owner  of  the  facility 
would  have  to  submit  to  the  local  FSA 
office  a  Kamal  Bunt  Compensation 
Claim  form,  provided  by  FSA;  a  copy  of 
the  EAN  under  which  the  facility  is  or 
was  regulated;  verification  as  to  the 
actual  (not  estimated)  weight  of  the 
wheat  (such  as  a  copy  of  the  limited 
permit  under  which  the  wheat  was 
moved  to  a  mill  or  a  copy  of  the  bill  of 
lading  for  the  wheat,  if  the  actual  weight 
appears  on  those  documents,  or  other 
verification);  and  a  copy  of  the  receipt 
for  the  final  sale  of  the  wheat,  showing 
the  total  bushels  sold  and  the  total  price 
received  by  the  owner  of  the  grain 
storage  facility.  Claims  for 
compensation  would  have  to  be 
received  by  FSA  on  or  before  March  31, 
1998.  The  Administrator  may  extend 
this  deadline,  upon  request  in  specific 
cases,  when  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
hinder  a  claimant  from  requesting 
compensation  on  or  before  Meirch  31, 
1998. 

Compensation  for  the 
decontamination  of  the  grain  storage 
facility  would  be  on  a  one  time  only 
basis  for  each  grain  storage  facility  for 
each  covered  crop  year  wheat  for  the 
direct  costs  of  decontamination  of  the 
facility  at  the  same  rate  described 
previously  in  this  document  for  the 
decontamination  of  grain  storage 
facilities  (up  to  50  per  cent  of  the  direct 
costs  of  decontamination,  not  to  exceed 
$20,000  per  grain  storage  facility )(see 
proposed  §  301. 89-1 6(a)).  Compensation 
payments  for  decontamination  of  grain 
storage  facilities  would  be  issued  by 
APHIS,  and  claims  for  compensation 
would  have  to  be  submitted  in 
accordance  with  the  provisions 
described  previously  in  this  document 
for  compensation  for  the 
decontamination  of  grain  storage 
facilities.  Claims  for  compensation 
would  have  to  be  received  by  APHIS  on 
or  before  March  31,  1998.  The 
Administrator  may  extend  this  deadline, 
upon  request  in  specific  cases,  when 
unusual  and  unforeseen  circumstances 
occur  which  prevent  or  hinder  a 
claimant  from  requesting  compensation 
on  or  before  March  31,  1998. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  mle  has  been  reviewed 
under  Executive  Order  12866.  This  mle 
has  been  determined  to  be  economically 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

This  action  would  amend  the 
regulations  to  establish  compensation 
for  certain  growers,  handlers,  owners  of 
grain  storage  facilities,  flour  millers,  and 
participants  in  the  National  Kamal  Bunt 
Survey  to  mitigate  losses  and  expenses 
incurred  in  the  1996-1997  crop  season 
because  of  the  Kamal  bimt  quarantine 
and  emergency  actions.  The  quarantine 
and  regulations  for  Kamal  bunt  were 
established  by  a  series  of  interim  mles 
and  a  final  mle  published  in  the  Federal 
Register  on  October  4,  1996.  This 
proposed  mle  for  1996-1997  crop 
season  compensation  is  being  issued  on 
an  expedited  basis,  so  that  we  can 
accept  public  comments  and  promulgate 
compensation  regulations  before  the  end 
of  the  1997  harvest.  An  interim  rule 
effective  on  April  25,  1997,  and 
published  in  the  Federal  Register  on 
May  1,  1997,  substantially  reduces  the 
size  of  the  area  regulated  for  Kamal 
bunt,  which  means  that  there  will  no 
longer  be  restrictions  imposed  upon  the 
movement  of  regulated  articles  such  as 
grain,  seed,  and  straw  from  those  areas 
released  from  regulation.  The  interim 
rule  also  eases  restrictions  on  the 
movement  of  grain  and  other  regulated 
articles  from  tLose  areas  that  remain 
under  regulation.  We  anticipate  that  the 
changes  made  by  the  interim  rule  will 
have  a  significant  deregulatory  impact 
on  affected  entities.  This  will 
significantly  reduce  the  number  of 
entities  in  need  of  compensation,  and 
the  amount  of  compensation  those 
entities  are  ultimately  paid  will  likely 
be  reduced. 

In  the  interim  mle,  we  explained  that 
the  expedited  basis  on  which  that  rule 
was  issued  made  compliance  with 
section  603  and  timely  compliance  with 
section  604  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  603  and  604) 
impracticable.  Given  that  we  cannot  yet 
assess  the  effects  of  the  interim  mle,  and 
the  effects  of  the  interim  mle  will 
significantly  affect  the  impact  of  this 
proposed  rule,  compliance  with  section 

603  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  is  also  impracticable 
with  regards  to  this  proposed  rule.  We 
will  discuss  the  issues  raised  by  section 

604  of  the  Regulatory  Flexibility  Act  in 
our  Final  Regulatory  Flexibility 
Analysis. 


Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  1 2988,  Civil 
Justice  Reform.  If  this  proposed  mle  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  mle  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
mle;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  mle. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.],  we  are  requesting  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  of  a  revision  of  a  currenUy 
approved  information  collection  in 
support  of  the  Kamal  bunt  regulations. 

Title:  Kamal  Bunt. 

OMB  Number:  0579-O121. 

Expiration  Date  of  Approval:  April  30, 
2000. 

Type  of  Request:  Revision  of  a 
currenUy  approved  information 
collection. 

Abstract:  This  rule  would  require  that 
growers  and  handlers  contact  a  Farm 
Service  Agency  (FSA)  office  and 
provide  certain  documents  to  that  office 
in  order  to  claim  compensation. 
Growers  and  handlers  would  also  have 
to  submit  to  FSA  a  Kamal  Bunt 
Compensation  Claim  form.  The  local 
FSA  office  would  provide  the  form  and 
would  complete  the  form  using 
information  provided  by  the  grower  or 
handler.  The  grower  or  handler  would 
have  to  sign  the  form  to  attest  that  the 
information  on  the  form  is  accurate  and 
to  demonstrate  acceptance  of  the 
compensation.  In  addition,  for 
compensation  claims  from  growers  and 
handlers  in  the  first  regulated  crop 
season,  the  local  FSA  office  would  have 
to  complete  a  Kamal  Bunt 
Compensation  Worksheet  in  order  to 
calculate  the  rate  of  compensation  in 
accordance  with  the  regulations.  This 
worksheet  would  be  completed  using 
the  information  collected  by  FSA  in 
completing  the  Kamal  Bunt 
Compensation  Claim  form.  This  rule 
would  also  require  that  owTiers  of  grain 
storage  facilities  and  flour  millers 
provide  certain  records  and  documents 
to  an  APHIS  inspector  in  order  to  claim 
compensation. 
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The  above  information  collection  is 
necessary  in  ord^r  to  verify  a  claimant's 
eligibility  for  compensation  and  to 
provide  documentation  of  compensation 
claims  and  payments. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .57  hours  per 
response. 

Respondents:  Growers,  handlers, 
owners  of  grain  storage  facilities,  and 
flour  millers. 

Estimated  number  of  respondents: 

2249. 
Estimated  number  of  responses  per 

respondent:  4.20. 

Estimated  total  annual  burden  on 
respondents:  5332  hours. 

In  addition,  as  discussed  previously 
in  this  document.  APHIS  is  conducting 
a  National  Kamal  Bunt  Survey  to 
demonstrate  to  our  trading  partners  that 
areas  producing  wheat  for  export  are 
free  of  Karnal  bunt.  APHIS  is  receiving 
voluntary  cooperation  in  conducting 
this  survey  from  grain  storage  facilities 
in  wheat  producing  areas  throughout 
the  United  States.  To  conduct  the 
survey.  APHIS  is  asking  that  personnel 
at  participating  grain  storage  facilities 
set  aside  samples  of  grain  at  the  time 
that  shipments  of  wheat  enter  the 
facility.  The  grain  samples  will  be 
collected,  tested,  and  recorded  by 
APHIS  to  determine  if  Kamal  bunt  is 
present. 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .1  hours  per 
response. 

Respondents:  Employees  of  grain 
storage  facilities. 

Estimated  number  of  respondents: 
2100. 

Estimated  number  of  responses  per 
respondent:  10. 

Estimated  total  annual  burden  on 
respondents:  2100  hours. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  the  information  collection 
and  recordkeeping  requirements  in  this 
proposed  rule,  and  concerning  the 
information  collection  in  support  of  the 
National  Karnal  Bunt  Survey.  We  need 
this  outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  our  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 


(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  responses). 

Please  send  written  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB.  Attention:  Desk  Officer 
for  APHIS.  Washington.  DC  20503. 
Please  state  that  your  comments  refer  to 
Docket  No.  96-016-15.  Please  send  a 
copy  of  your  comments  to;  (1)  Docket 
No.  96-016-15.  Regulatory  Analysis  and 
Development.  PPD.  APHIS,  suite  3C03. 
4700  River  Road  Unit  118,  Riverdale. 
MD  20737-1238.  and  (2)  Clearance 
Officer.  OIRM.  USDA.  room  404-W. 
14th  Street  and  Independence  Avenue 
SW.,  Washington.  DC  20250.  A 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication  of  this 
proposed  rule. 

Copies  of  this  information  collection 
can  be  obtained  from:  Clearance  Officer, 
OIRM.  USDA.  room  404-W,  14th  Street 
and  Independence  Avenue  SW., 
Washington.  DC  20250. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

Accordingly.  7  CFR  part  301  would  be 
amended  as  follows: 

PART  301— OOMESTtC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  147a.  150bb,  150dd. 
150ee.  150ff.  161.  162.  and  164-167;  7  CFR 
2.22,  2.80.  and  371.2(c). 

2.  In  §  301.8»-1,  a  definition  for 
Actual  price  received  would  be  added  in 
alphabetical  order  to  read  as  follows: 

§  301 .89-1    Definitions. 

Actual  price  received.  The  net  price 
after  adjustment  for  any  premiums  or 
discounts  stated  on  the  sales  receipt. 
•        *        •        •        * 

3.  New  §§  301.89-15  and  301.89-16 
would  be  added  to  read  as  follows: 

§  301 .89-1 5    Compensation  for  growers 
and  handlers  in  tfie  1996-1997  crop  season. 

Growers  and  handlers  are  eligible  to 
receive  compensation  from  the  United 
States  Department  of  Agriculture 
(USDA)  for  the  1996-1997  crop  season 
to  mitigate  losses  or  expenses  incurred 
because  of  the  Kamal  bunt  regulations 
and  emergency  actions,  as  follows: 


(a)  Growers  and  handlers  in  areas 
under  first  regulated  crop  season. 
Growers  and  handlers  are  eligible  to 
receive  compensation  for  the  loss  in 
value  of  their  wheat  in  accordance  with 
paragraphs  (a)(1)  and  (a)(2)  of  this 
section  if:  the  wheat  was  grown  in  a 
State  where  the  Secretary  has  declared 
an  extraordinary  emergency;  and,  the 
wheat  was  grown  in  an  area  of  that  State 
that  became  regulated  for  Kamal  bunt 
after  the  1996-1997  crop  was  planted, 
or  for  which  an  Emergency  Action 
NoUfication  (PPQ  Form  523)  was  issued 
after  the  1996-1997  crop  was  planted; 
and,  the  wheat  was  grown  in  an  area 
that  remained  regulated  or  under 
Emergency  Action  Notification  at  the 
time  the  wheat  was  sold.  Growers  and 
handlers  in  areas  under  the  first 
regulated  crop  season  are  eligible  for 
compensation  for  1996-1997  crop 
season  wheat  and  for  wheat  inventories 
in  their  possession  that  were  unsold  at 
the  time  the  area  became  regulated. 

(1)  Growers.  Growers  of  wheat  in  an 
area  under  the  first  regulated  crop 
season,  who  sell  propagative  or 
nonpropagative  wheat  that  was  tested 
by  APHIS  and  found  positive  for  Karnal 
bunt  prior  to  sale,  or  was  tested  by 
APHIS  and  found  positive  for  Kamal 
bunt  after  sale  and  the  price  received  by 
the  grower  is  contingent  on  the  test 
results,  are  eligible  to  receive 
compensation  as  described  in 
paragraphs  (a)(l)(i)  and  (a)(l)(ii)  of  this 
section.  However,  compensation  for 
positive-testing  wheat  will  not  exceed 
$1.80  per  bushel  under  any 
circumstances. 

(i)  If  the  wheat  was  grown  under 
contract  and  a  price  was  determined  in 
the  contract  before  the  area  where  the 
wheat  was  grown  became  regulated, 
compensation  will  equal  the  contract 
price  minus  the  actual  price  received  by 
the  grower. 

(ii)  If  the  wheat  was  not  grown  under 
contract  or  a  price  was  determined  in 
the  contract  after  the  area  where  the 
wheat  was  grown  became  regulated, 
compensation  will  equal  the  estimated 
market  price  for  the  relevant  class  of 
wheat  (meaning  type  of  wheat,  such  as 
durum  or  hard  red  winter)  minus  the 
actual  price  received  by  the  grower.  The 
estimated  market  price  will  be 
calculated  by  APHIS  for  each  class  of 
wheat,  taking  into  account  the  prices 
offered  by  relevant  terminal  markets 
(animal  feed,  milling,  or  export)  during 
the  harvest  months  for  the  area,  with 
adjustments  for  transportation  and  other 
handling  costs.  Separate  estimated 
market  prices  will  be  calculated  for 
propagative  and  nonpropagative  wheat. 

(2)  Handlers.  Handlers  who  sell 
propagative  or  nonpropagative  wheat 
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grown  in  an  area  under  the  first 
regulated  crop  season  are  eligible  to 
receive  compensation  only  if  the  wheat 
was  not  tested  by  APHIS  prior  to 
purchase  by  the  handler,  but  was  tested 
by  APHIS  and  found  positive  for  Kamal 
bunt  after  purchase  by  the  handler,  as 
long  as  the  price  to  be  paid  is  not 
contingent  on  the  test  results. 
Compensation  will  equal  the  estimated 
market  price  for  the  relevant  class  of 
wheat  (meaning  type  of  wheat,  such  as 
durum  or  hard  red  winter)  minus  the 
actual  price  received  by  the  handler. 
The  estimated  market  price  will  be 
calculated  by  APHIS  for  each  class  of 
wheat,  taking  into  account  the  prices 
offered  by  relevant  terminal  markets 
(animal  feed,  milling,  or  export)  during 
the  harvest  months  for  the  area,  with 
adjustments  for  transportation  and  other 
handling  costs.  Separate  estimated 
market  prices  will  be  calculated  for 
propagative  and  nonpropagative  wheat. 
However,  compensation  will  not  exceed 
$1.80  per  bushel  under  any 
circumstances. 

(b)  Growers  and  handlers  in  areas 
under  second  regulated  crop  season. 
Growers  and  handlers  are  eligible  to 
receive  compensation  for  the  loss  in 
value  of  their  wheat  in  accordance  with 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  if:  the  wheat  was  grown  in  a 
State  where  the  Secretary  has  declared 
an  extraordinary  emergency;  and,  the 
wheat  was  grown  in  an  area  of  that  State 
that  became  regulated  for  Kamal  bunt 
before  the  1996-1997  crop  was  planted, 
or  for  which  an  Emergency  Action 
Notification  (PPQ  Form  523)  was  issued 
before  the  1996-1997  crop  was  planted; 
and.  the  wheat  was  grown  in  an  area 
that  remained  regulated  or  under 
Emergency  Action  Notification  at  the 
time  the  wheat  was  sold.  Growers  and 
handlers  in  areas  under  the  second 
regulated  crop  season  are  eligible  for 
compensation  only  for  1996-1997  crop 
season  wheat. 

(1)  Growers.  Growers  of  wheat  in  an 
area  under  the  second  regulated  crop 
season  who  sell  propagative  or 
nonpropagative  wheat  that  was  tested 
by  APHIS  and  found  positive  for  Kama! 
bunt  prior  to  sale,  or  was  tested  by 
APHIS  and  found  positive  for  Kamal 
bunt  after  sale  and  the  price  received  by 
the  grower  is  contingent  on  the  test 
results,  are  eligible  to  receive 
compensation  at  the  rate  of  $.60  per 
bushel  of  positive  testing  wheat. 

(2)  Handlers.  Handlers  who  sell 
propagative  or  nonpropagative  wheat 
grown  in  an  area  under  the  second 
regulated  crop  season  are  eligible  to 
receive  compensation  only  if  the  wheat 
was  not  tested  by  APHIS  prior  to 
purchase  by  the  handler,  but  was  tested 


by  APHIS  and  found  positive  for  Kamal 
bunt  after  purchase  by  the  handler,  as 
long  as  the  price  to  be  paid  by  the 
handler  is  not  contingent  on  the  test 
results.  Compensation  will  be  at  the  rate 
of  $.60  per  bushel  of  positive  testing 
wheat. 

(c)  To  claim  compensation. 
Compensation  payments  to  growers  and 
handlers  under  paragraphs  (a)  and  (b)  of 
this  section  will  be  issued  by  the  Farm 
Service  Agency  (FSA).  Compensation 
claims  must  be  received  by  FSA  on  or 
before  March  31.  1998.  The 
Administrator  may  extend  the  deadline, 
upon  request  in  specific  cases,  when 
unusual  and  unforeseen  circumstances 
occur  which  prevent  or  hinder  a 
claimant  from  requesting  compensation 
on  or  before  March  31.  1998.  To  claim 
compensation,  a  grower  or  handler  must 
complete  and  submit  to  the  local  FSA 
county  office  the  following  documents: 

(1)  Both  growers  and  handlers.  A 
grower  or  handler  must  submit  a  Kamal 
Bunt  Compensation  Claim  form, 
provided  by  FSA.  If  the  wheat  was 
grown  in  an  area  that  is  not  a  regulated 
area,  but  for  which  an  Emergency 
Action  Notification  (PPQ  Form 
523)(EAN)  has  been  issued,  the  grower 
or  handler  must  submit  a  copy  of  the 
EAN.  Growers  and  handlers  must  also 
submit  a  copy  of  the  Kamal  bunt 
certificate  issued  by  APHIS  that  shows 
the  Kamal  bunt  test  results,  and 
verification  as  to  the  actual  (not 
estimated)  weight  of  the  wheat  that 
tested  positive  (such  as  a  copy  of  the 
limited  permit  under  which  the  wheat 
is  being  moved,  or  other  verification). 

(2)  Growers.  In  addition  to  the 
documents  required  in  paragraph  (c)(1) 
of  this  section,  growers  must  submit  a 
copy  of  the  receipt  for  the  final  sale  of 
the  wheat,  showing  the  total  bushels 
sold  and  the  total  price  received  by  the 
grower.  Growers  compensated  under 
paragraph  (a)(1)  of  this  section  (first 
regulated  crop  season)  must  submit  a 
copy  of  the  contract  the  grower  has  for 
the  wheat,  if  the  wheat  was  under 
contract.  Growers  compensated  under 
paragraph  (b)(1)  of  this  section  (second 
regulated  crop  season)  whose  wheat  was 
not  tested  prior  to  sale  must  submit 
documentation  showing  that  the  price 
paid  to  the  grower  was  contingent  on 
test  results  (such  as  a  copy  of  the  receipt 
for  the  final  sale  of  the  wheat  or  a  copy 
of  the  contract  the  grower  has  for  the 
wheat,  if  this  information  appears  on 
those  documents). 

(3)  Handlers.  In  addition  to  the 
documents  required  in  paragraph  (c)(1) 
of  this  section,  handlers  must  submit  a 
copy  of  the  receipt  for  the  final  sale  of 
the  wheat,  showing  the  total  bushels 
sold  and  the  total  price  received  by  the 


handler.  The  handier  must  also  submit 
documentation  showing  that  the  price 
paid  or  to  be  paid  to  the  grower  is  not 
contingent  on  the  test  results  (such  as  a 
copy  of  the  receipt  for  the  purchase  of 
the  wheat  or  a  copy  of  the  contract  the 
handler  has  with  the  grower,  if  this 
information  appears  on  those 
documents). 

§  301 .89-16    Compensation  for  grain 
storage  facilities,  flour  millers,  and  National 
Survey  participants  tor  the  1996-1997  crop 
season. 

Owners  of  grain  storage  facilities, 
flour  millers,  and  participants  in  the 
National  Kamal  Bunt  Survey  are  eligible 
to  receive  compensation  from  the 
United  States  Department  of  Agriculture 
(USDA)  for  the  1996-1997  crop  season 
to  mitigate  losses  or  expenses  incurred 
because  of  the  Kamal  bunt  regulations 
and  emergency  actions,  as  follows: 

(a)  Decontamination  of  grain  storage 
facilities.  Owners  of  grain  storage 
facilities  that  are  in  States  where  the 
Secretary  has  declared  an  extraordinary 
emergency,  and  who  have 
decontaminated  their  grain  storage 
facilities  pursuant  to  an  Emergency 
Action  Notification  (PPQ  Form  523) 
issued  by  an  inspector  are  eligible  to  be 
compensated,  on  a  one  time  only  basis 
for  each  facility  for  each  covered  crop 
year  wheat,  for  up  to  50  percent  of  the 
direct  cost  of  decontamination. 
However,  compensation  will  not  exceed 
$20,000  per  grain  storage  facility  (as 
defined  in  §  301.89-1).  General  clean- 
up, repair,  and  refurbishment  costs  are 
excluded  from  compensation. 
Compensation  payments  will  be  issued 
by  APHIS.  To  claim  compensation,  the 
owner  of  the  grain  storage  facility  must 
submit  to  an  inspector  records 
demonstrating  that  decontamination 
was  performed  on  all  structures, 
conveyances,  or  materials  ordered  to  be 
decontaminated  by  the  Emergency 
Action  Notification  on  the  facility.  The 
records  must  include  a  copy  of  the 
Emergency  Action  Notification, 
contracts  with  individuals  or  companies 
hired  to  perform  the  decontamination, 
receipts  for  equipment  and  materials 
purchased  to  perform  the 
decontamination,  time  sheets  for 
employees  of  the  grain  storage  facility 
who  performed  activities  connected  to 
the  decontamination,  and  any  other 
documentation  that  helps  show  the  cost 
to  the  owner  and  that  decontamination 
has  been  completed.  Claims  for 
compensation  must  be  received  by 
APHIS  on  or  before  March  31,  1998.  The 
Administrator  may  extend  this  deadline, 
upon  written  request  in  specific  cases, 
when  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
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hinder  a  claimant  from  requesting 
compensation  on  or  before  March  31, 
1998. 

(b)  Flour  millers.  Flour  millers  who, 
in  accordance  with  a  compliance 
agreement  with  APHIS,  heat-treat 
millfeed  made  from  wheat  produced  in 
regulated  areas  that  require  such 
treatment  are  eligible  to  be  compensated 
at  the  rate  of  $35.00  per  short  ton  of 
millfeed.  The  amount  of  millfeed 
compensated  will  be  calculated  by 
multiplying  the  weight  of  wheat  from 
the  regulated  area  received  by  the  miller 
by  25  percent  (the  average  percent  of 
millfeed  derived  from  a  short  ton  of 
grain).  Compensation  payments  will  be 
issued  by  APHIS.  To  claim 
compensation,  the  miller  must  submit  to 
an  inspector  verification  as  to  the  actual 
(not  estimated)  weight  of  the  wheat 
(such  as  a  copy  of  the  limited  permit 
under  which  the  wheat  was  moved  to 
the  mill  or  a  copy  of  the  bill  of  lading 
for  the  wheat,  if  the  actual  weight 
appears  on  those  documents,  or  other 
verification).  Flour  millers  must  also 
submit  verification  that  the  millfeed  was 
heat  treated  (such  as  a  copy  of  the 
limited  permit  under  which  the  wheat 
was  moved  to  a  treatment  facility  and  a 
copy  of  the  bill  of  lading  accompanying 
that  movement;  or  a  copy  of  PPQ  Form 
700  (which  includes  certification  of 
processing)  signed  by  the  inspector  who 
monitors  the  mill).  Claims  for 
compensation  must  be  received  by 
APHIS  on  or  before  March  31,  1998.  The 
Administrator  may  extend  this  deadline, 
upon  written  request  in  specific  cases, 
when  unusual  and  unforeseen 
circumstances  occur  which  prevent  or 
hinder  a  claimant  from  requesting 
compensation  on  or  before  March  31, 
1998. 

(c)  National  Karnal  Bunt  Survey 
participants.  If  a  grain  storage  facility 
participating  in  the  National  Karnal 
Bunt  Survey  tests  positive  for  Karnal 
bunt,  the  facility  will  be  regulated,  and 
may  be  ordered  decontaminated, 
pursuant  to  an  Emergency  Action 
Notification  (PPQ  Form  523)  issued  by 
an  inspector.  If  the  Secretary  has 
declared  an  extraordinary  emergency  in 
the  State  in  which  the  grain  storage 
facility  is  located,  the  owner  will  be 
eligible  for  compensation  as  follows: 

(1)  Loss  in  value  of  positive  w/ieaf. 
The  owner  of  the  grain  storage  facility 
will  be  compensated  for  the  loss  in 
value  of  positive  wheat.  Compensation 
will  equal  the  estimated  market  price  for 
the  relevant  class  of  wheat  minus  the 
actual  price  received  for  the  wheat.  The 
estimated  market  price  will  be 
calculated  by  APHIS  for  each  class  of 
wheat,  taking  into  account  the  prices 
offered  by  relevant  terminal  markets 


(animal  feed,  milling,  or  export)  during 
the  relevant  time  period  for  that  facility, 
with  adjustments  for  transportation  and 
other  handling  costs.  However, 
compensation  will  not  exceed  $1.80  per 
bushel  under  any  circumstances. 
Compensation  payments  for  loss  in 
value  of  wheat  will  be  issued  by  the 
Farm  Servic'e  Agency  (FSA).  To  claim 
compensation,  the  owner  of  the  facility 
must  submit  to  the  local  FSA  office  a 
Karnal  Bunt  Compensation  Claim  form, 
provided  by  FSA.  The  owner  of  the 
facility  must  also  submit  to  FSA  a  copy 
of  the  Emergency  Action  Notification 
under  which  the  facility  is  or  was 
quarantined:  verification  as  to  the  actual 
(not  estimated)  weight  of  the  wheat 
(such  as  a  copy  of  the  limited  jjermit 
under  which  the  wheat  was  moved  to  a 
mill  or  a  copy  of  the  bill  of  lading  for 
the  wheat,  if  the  actual  weight  appears 
on  those  documents,  or  other 
verification);  and  a  copy  of  the  receipt 
for  the  final  sale  of  the  wheat,  showing 
the  total  bushels  sold  and  the  total  price 
received  by  the  owner  of  the  grain 
storage  facility.  Claims  for 
compensation  must  be  received  by  FSA 
on  or  before  March  31,  1998.  The 
Administrator  may  extend  this  deadline, 
upon  request  in  specific  cases,  when 
unusual  and  unforeseen  circiunstances 
occur  which  prevent  or  hinder  a 
claimant  from  requesting  compensation 
on  or  before  March  31,  1998. 

(2)  Decontamination  of  grain  storage 
facilities.  The  owner  of  the  facility  will 
be  compensated  on  a  one  time  only 
basis  for  each  grain  storage  facility  for 
each  covered  crop  year  wheat  for  the 
direct  costs  of  decontamination  of  the 
facility  at  the  same  rate  described  under 
paragraph  (a)  of  this  section  (up  to  50 
per  cent  of  the  direct  costs  of 
decontamination,  not  to  exceed  $20,000 
per  grain  storage  facility).  Compensation 
payments  for  decontamination  of  grain 
storage  facilities  will  be  issued  by 
APHIS,  and  claims  for  compensation 
must  be  submitted  in  accordance  with 
the  provisions  in  paragraph  (a)  of  this 
section.  Claims  for  compensation  must 
be  received  by  APHIS  on  or  before 
March  31,  1998.  The  Administrator  may 
extend  this  deadline,  upon  request  in 
specific  cases,  when  unusual  and 
unforeseen  circumstances  occur  which 
prevent  or  hinder  a  claimant  firom 
requesting  compensation  on  or  before 
March  31,  1998. 

Done  in  Washington,  DC,  this  3rd  day  of 
July  1997. 

Terry  L  Medley, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  97-18181  Filed  7-10-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  202 

[Regulation  B;  Docket  No.  R-0978] 

Equal  Credit  Opportunity 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Board  is  proposing  to 
amend  certain  model  forms  in  its 
Regulation  B  on  equal  credit 
opportunity  to  reflect  recent  statutory 
amendments  to  the  Fair  Credit 
Reporting  Act  (FCRA)  disclosures 
contained  in  those  forms.  Creditors  have 
the  option  of  including  the  FCRA 
disclosures  with  the  notice  of  action 
taken  required  under  Regulation  B. 
DATES:  Comments  must  be  received  on 
or  before  August  15,  1997. 
ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-0978,  and  may  be  mailed 
to  William  W.  Wiles,  Secretary.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20051. 
They  may  also  be  delivered  to  the 
Board's  mail  room  between  8:45  a.m. 
and  5:15  p.m.  weekdays,  and  to  the 
security  control  room  at  all  other  times. 
The  mail  room  and  the  security  control 
room  are  accessible  from  the  courtyau'd 
entrance  on  20th  Street  between 
Constitution  Avenue  and  C  Street,  N.W. 
Comments  will  be  available  for 
inspection  and  copying  by  members  of 
the  public  in  the  Freedom  of 
Information  Office,  Room  MP-500  of  the 
Martin  Building  between  9:00  a.m.  and 
5:00  p.m.  weekdays,  except  as  provided 
in  Section  261.8  of  the  Board's  Rules 
Regarding  Availability  of  Information. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Jensen  Cell,  Senior  Attorney,  or  Sheilah 
A.  Goodman,  Staff  Attorney,  Division  of 
Consumer  and  Comiftunity  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667; 
users  of  Telecommunications  Device  for 
the  Deaf  (TDD)  only,  contact  Diane 
Jenkins  at  (202)  452-3544. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Regulation  B,  which  implements  the 
Equal  Credit  Opportunity  Act,  requires 
creditors  to  provide  a  consumer  with  a 
notice  of  action  taken  if  an  application 
for  credit  is  denied,  an  account  is 
terminated,  or  the  terms  of  an  account 
are  unfavorably  changed.  The  Fair 
Credit  Reporting  Act  (FCRA)  (15  U.S.C. 
1681a),  requires  creditors  that  take 
adverse  action  against  a  consumer,  such 
as  denying  an  application  for  credit,  to 
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provide  a  consumer  with  certain 
disclosures  if  the  action  is  based  on 
information  provided  by  a  third  party  or 
a  consumer  reporting  agency.  The 
required  FCRA  disclosures  include,  for 
example,  the  name  and  address  of  the 
consumer  reporting  agency  that 
supplied  the  information.  For 
information  obtained  from  a  third  party, 
the  required  disclosure  includes  a 
statement  that  the  consumer  has  the 
right  to  request  the  reason  for  the  denial 
within  sixty  days.  Creditors  have  the 
option  of  including  the  FCRA 
disclosures  with  the  notice  of  action 
taken  required  under  Regulation  B; 
Appendix  C  to  Regulation  B  provides 
model  forms  that  combine  the  current 
FCRA  and  ECOA  disclosures. 

The  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996  (Pub. 
L.  104-208,  110  Stat.  3009)  made 
extensive  changes  to  the  FCRA.  Among 
other  changes,  the  amendments  require 
that  additional  disclosures  be  given  to 
consumers  who  are  denied  credit  based 
on  information  from  an  affiliate  or  from 
a  consiuner  reporting  agency.  The 
disclosure  requirements  for  information 
from  a  third  party  are  not  affected. 

The  Board  is  proposing  changes  to  the 
FCRA  portion  of  Regulation  B's  model 
forms  C-1  through  C-5  and  to  the 
general  instructions  for  these  forms.  The 
forms  include  language  that  may  be 
used  when  credit  is  denied  based  on 
information  obtained  from  a  consumer 
reporting  agency,  from  a  third  party 
other  than  a  consumer  reporting  agency, 
or  from  an  affiliate.  The  Board 
anticipates  adopting  final  amended 
model  forms  prior  to  the  effective  date 
of  the  FRCA  amendments  (September 
30,  1997)  to  ease  compliance  for 
creditors  that  choose  to  use  the  forms. 

n.  New  Model  Language 

When  adverse  action  is  taken  against 
a  consumer  based  on  information  frt}m 
a  consumer  reporting  agency,  section 
615(a)  of  the  FCRA  now  requires  the 
following  additional  disclosures:  a 
telephone  number  for  the  consumer 
reporting  agency  (toll-fr«e  if  the  agency 
compiles  and  maintains  files  on 
consumers  nationwide);  a  statement  that 
the  consumer  reporting  agency  did  not 
make  the  decision  to  take  the  adverse 
action,  and  cannot  state  the  reason  why 
the  adverse  action  was  taken;  the 
consumer's  right  to  a  free  copy  of  the 
credit  report  from  the  consiuner 
reporting  agency,  if  the  request  is  made 
within  60  days  of  receipt  of  the  adverse 
action  notice;  and  the  consumer's  right 
to  dispute  with  the  consiuner  reporting 
agency  the  accuracy  or  completeness  of 
the  credit  report. 


When  the  adverse  action  is  based  on 
a  consumer  report  obtained  from  an 
affiliate,  the  Board  believes  that  the 
creditor  must  provide  the  same 
disclosures  as  would  be  required  if  the 
report  had  come  directly  from  the 
consumer  reporting  agency.  Interpreting 
the  statute  otherwise  would  produce  a 
result  that  does  not  appear  to  be 
consistent  with  the  purposes  of  the  law, 
by  allowing  creditors  who  could  get 
consumer  reports  from  affiliates  rather 
than  consumer  reporting  agencies  to 
avoid  giving  consumers  the  FCRA 
disclosures  and  rights.  This 
interpretation  is  reflected  in  the 
instructions  to  the  model  forms  in 
Appendix  C  to  Regulation  B.  The  Board 
solicits  conunent  on  this  approach. 

Creditors  are  not  required  to  provide 
the  consumer  with  any  FCRA 
disclosures  when  the  adverse  action  is 
based  on  a  creditor's  own  experience. 
The  amendments  expand  that 
exemption  so  that  a  creditor  does  not 
have  to  provide  any  FCRA  disclosures  if 
the  adverse  action  taken  against  the 
consumer  is  based  on  the  transactional 
experience  of  the  creditor's  affiliate.  In 
the  case  of  information  obtained  from  an 
affiliate  (other  than  a  credit  report  or  the 
affiliate's  own  transactional  experience), 
the  amendments  require  the  creditor  to 
give  the  consumer  a  disclosure  that  is 
substantially  similar  to  the  one 
currently  required  for  information 
obtained  from  third  parties.  The 
proposed  modifications  to  the  Appendix 
C  instructions,  and  model  forms  C-1 
through  C-5  of  Regulation  B  reflect 
these  changes. 

In  the  case  of  information  from  an 
affiliate  that  is  neither  a  consumer 
report  nor  the  affiliate  s  own 
transactional  experience,  the  Board  is 
proposing  to  allow  creditors  to  use  the 
current  third  party  notice,  as  amended. 
See  model  form  C-1 .  There  is  a 
difference,  however,  in  the  timing 
provisions  of  section  615(b)(1)  (third- 
party  notice)  and  section  615(b)(2) 
(affiliate  notice).  Under  the  third-party 
provision,  the  request  must  be 
submitted  to  the  creditor  within  60  days 
after  the  consumer  learns  of  the  action. 
Under  the  affiliate  provision,  the  request 
must  be  submitted  within  60  days  after 
the  "transmittal  of  the  notice." 

To  ease  compliance  for  creditors  and 
provide  a  more  understandable  time 
frame  for  consumers,  the  Board 
proposes  that  Regulation  B's  existing 
model  language  for  information  from  a 
thirdparty  also  be  used  for  information 
from  an  affiliate.  The  language,  which 
appears  in  model  form  C-1 .  states  that 
the  consumer  has  60  days  from  receipt 
of  the  notice  to  submit  a  request  to  the 
creditor.  The  Board  believes  that 


relatively  few  transactions  will  require 
the  affiliate  notice;  thus,  it  will  be  less 
burdensome  for  creditors  to  use  the 
existing  third-party  notice  rather  than  a 
separate  notice  for  affiliate  transactions. 
The  Board  solicits  comment  on  whether 
the  third-party  notice  is  adequate  or  if 
model  language  for  adverse  action  taken 
by  affiliates  would  be  desirable. 

m.  Section-by-Section  Analysis 

In  Appendix  C.  the  second  paragraph 
would  be  amended  by  adding  two 
sentences  to  the  end  of  the  paragraph 
explaining  the  FCRA  disclosure 
requirements  for  information  obtained 
from  an  affiliate. 

Model  Form  C-1 

Sample  Notice  of  Action  Taken  and 
Statement  of  Reasons  would  be 
amended  in  Part  11  by  adding  at  the  end 
of  the  first  paragraph  the  FCRA 
disclosures  notifying  the  consumer  of 
the  right  to  request  a  copy  of  the 
consumer  report,  and  the  right  to 
dispute  the  accuracy  of  the  report  with 
the  reporting  agency  (collectively,  the 
dispute  disclosure).  In  addition,  the 
words  toll-free  would  be  put  in  brackets 
before  the  reporting  agency's  telephone 
number.  A  reference  to  an  affiliate 
would  be  added  in  the  second 
paragraph. 

Model  Form  C-2 

Sample  Notice  of  Action  Taken  and 
Statement  of  Reasons  would  be 
amended  by  adding  to  the  first  sentence 
in  the  second  paragraph  the  words  toll- 
free  in  brackets  before  the  reporting 
agency's  telephone  number.  The  dispute 
disclosure  would  be  inserted  before  the 
last  sentence. 

Model  Form  C-3 

Sample  Notice  of  Action  Taken  and 
Statement  of  Reasons  (Credit  Scoring) 
would  be  amended  by  adding  to  the 
third  sentence  in  the  fourth  paragraph 
the  words  toll-free  in  brackets  before  the 
reporting  agency's  telephone  number. 
The  dispute  disclosure  would  be  added 
at  the  end  of  the  paragraph. 

Model  Form  C-4 

Sample  Notice  of  Action  Taken  and 
Statement  of  Reasons,  and  Counteroffer 
would  be  amended  by  adding  to  the  first 
sentence  in  the  third  paragraph  the 
words  toll-free  in  brackets  before  the 
reporting  agency's  telephone  number. 
At  the  end  of  the  paragraph  the 
disclosure  stating  that  the  reporting 
agency  played  no  part  in  the  decision 
would  be  added  along  with  the  dispute 
disclosure. 
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Form  C-1 — Samole  Notice  of  Action  Taken         Address: 


however,  have  a  richt  under  the  Fair  Credit 
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Model  Form  C-5 

Sample  Disclosure  of  Right  to  Request 
Specific  Reasons  for  Credit  Denial 
would  be  amended  by  adding  to  the  first 
sentence  in  the  fourth  paragraph  the 
words  toll-free  in  brackets  before  the 
reporting  agency's  telephone  number. 
At  the  end  of  the  paragraph  the 
disclosure  stating  that  the  reporting 
agency  played  no  part  in  the  decision, 
and  the  consumer  has  a  right  under  the 
FCRA  to  know  the  information  in  the 
credit  file,  would  be  added  along  with 
the  dispute  disclosure. 

IV.  Form  of  Comment  Letters 

Comment  letters  should  refer  to 
Docket  No.  R-0978.  and,  when  possible, 
should  use  a  standard  Courier  typeface 
with  a  type  size  of  10  or  12  characters 
per  inch.  This  will  enable  the  Board  to 
convert  the  text  in  machine-readable 
form  through  electronic  scanning,  and 
will  facilitate  automated  retrieval  of 
comments  for  review.  Also,  if 
accompanied  by  an  original  document 
in  paper  form,  comments  may  be 
submitted  on  3V2  inch  or  5 'A  inch 
computer  diskettes  in  any  IBM- 
compatible  DOS-based  format. 

V.  Regulatory  Flexibility  Analysis 

In  accordance  with  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603),  the  Board's  Office  of  the  Secretary 
has  reviewed  the  proposed  amendments 
to  Regulation  B.  The  amendments, 
which  provide  model  language  to 
facilitate  compliance,  are  not  expected 
to  have  a  significant  impact  on  small 
entities.  A  final  regulatory  fiexibility 
analysis  will  be  conducted  after 
consideration  of  comments  received 
during  the  public  comment  period. 

VI.  Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506), 
the  Board  has  reviewed  the  proposed 
rule  under  authority  delegated  to  the 
Board  bv  the  Office  gI  Management  and 
Budget  (OMB).  5  CFR  part  1320, 
Appendix  A.l. 

The  revised  collection  of  information 
requirements  in  the  proposed  revised 
regulation  are  found  in  Appendix  C  to 
12  CFR  part  202.  The  purpose  of  the 
disclosures  proposed  to  be  revised  is  to 
provide  consumers  whose  application 
for  credit  has  been  denied  with  the 
reasons  for  that  action  and  with 
information  about  their  rights  if 
information  from  a  third  party  was  used 
in  making  the  decision.  The 
respondents  and/or  recordkeepers  are 
all  for-profit  financial  institutions, 
including  small  businesses,  that 
regularly  extend  credit  or  participate  in 


the  decision  of  whether  or  not  to  extend 
credit. 

Under  the  Paperwork  Reduction  Act 
the  Board  accounts  for  the  associated 
paperwork  burden  only  for  state 
member  banks.  Any  estimates  of 
paperwork  burden  for  other  financial 
institutions  would  be  provided  by  the 
federal  agency  or  agencies  that 
supervise  those  lenders.  The  estimated 
average  frequency  of  response  for 
Regulation  B  disclosures  is  4,765  per 
state  member  bank  each  year  and  the 
current  estimated  burden  ranges  from 
fifteen  seconds  to  five  minutes  per 
response.  The  current  combined  annual 
burden  for  all  state  member  banks  under 
Regulation  B  is  estimated  to  be  129,015 
hours.  The  burden  per  response  for  any 
of  the  five  disclosures  proposed  to  be 
revised  is  estimated  to  be  two  and  one- 
half  minutes,  on  average.  As  the 
revisions  are  minor,  this  amount  is  not 
expected  to  change.  There  is  estimated 
to  be  no  annual  cost  burden  over  the 
annual  hour  burden.  The  start-up  cost 
for  modifying  state  member  banks' 
current  templates  to  conform  to  the 
revised  models  is  estimated  to  be 
approximately  $100,000  across  all  1,005 
state  member  banks. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  revised  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Federal  Reserve's 
estimate  of  the  burden  of  the  proposed 
revised  information  collection, 
including  the  cost  of  compliance;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology. 
Comments  on  the  collection  or 
disclosure  of  information  associated 
with  this  regulation  should  be  sent  to 
Mary  M.  McLaughlin.  Chief,  Financial 
Reports  Section,  Division  of  Research 
and  Statistics,  Mail  Stop  97.  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington,  DC  20551,  with 
copies  of  such  conunents  sent  to  the 
Office  of  Management  and  Budget, 
Paperwork  Reduction  Project  (7100- 
0201),  Washington,  EX:  20503. 

The  disclosures  under  Regulation  B 
are  mandatory.  Since  the  Federal 
Reserve  does  not  collect  any 
information,  no  issue  of  confidentiality 
normally  arises.  An  agency  may  not 
collect  or  sponsor  the  collection  or 
disclosure  of  information,  and  an 
organization  is  not  required  to  collect  or 
disclose  information  unless  a  currently 


valid  OMB  control  number  is  displayed. 
The  OMB  control  number  for  Regulation 
Bis  7100-0201. 

List  of  Subjects  in  12  CFR  Part  202 

Aged,  Banks,  banking.  Civil  rights. 
Credit,  Federal  Reserve  System,  Marital 
status  discrimination.  Penalties, 
Religious  discrimination,  Reporting  and 
recordkeeping  requirements,  Sex 
discrimination. 

Certain  conventions  have  been  used 
to  highlight  the  proposed  revisions  to 
the  regulation.  New  language  is  shown 
inside  bold-faced  arrows. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  202  as  set  forth  below: 

PART  202— EQUAL  CREDIT 
OPPORTUNITY  (REGULATION  B) 

1.  The  authority  citation  for  part  202 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  1691-1691f. 

2.  Appendix  C  would  be  amended  as 
follows: 

a.  By  revising  the  second  paragraph; 

b.  By  revising  Form  C-1; 

c.  By  revising  Form  C-2; 

d.  By  revising  Form  C-3; 

e.  By  revising  Form  C— 4; 

f.  By  revising  Form  C-5. 

The  revisions  would  read  as  follows: 

Appendix  C  to  202 — Sample 
Notification  Forms 


Form  C-1  contains  the  Fair  Credit 
Reporting  Act  disclosure  as  required  by 
sections  615  (a)  and  (b)  of  that  act. 
Forms  C-2  through  C-5  contain  only  the 
section  615(a)  disclosure  (that  a  creditor 
obtained  information  from  a  consumer 
reporting  agency  that  played  a  part  in 
the  credit  decision).  A  creditor  must 
provide  the  section  615(b)  disclosure 
(that  a  creditor  obtained  information 
from  an  outside  source  other  than  a 
consumer  reporting  agency  that  played 
a  part  in  the  credit  decision)  where 
appropriate,  ►in  addition,  a  creditor 
must  provide  the  615(b)  disclosure  if  the 
creditor  obtained  information  from  an 
affiliate,  other  than  a  credit  report,  or 
other  than  the  affiliate's  own  experience 
with  the  consumer.  If  a  creditor  denies 
an  application  based  on  information  in 
a  credit  report  obtained  from  an  affiliate, 
the  creditor  must  provide  the  section 
615(a)  disclosure,  including  the  name, 
address  and  telephone  number  of  the 
consumer  reporting  agency  from  which 
the  report  was  originally  obtained.*^ 
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Form  C-1 — Sample  Notice  of  Action  Taken 
and  Statement  of  Reasons 

Statement  of  Credit  Denial,  Termination,  or 
Change 

Date:    . 

Applicant's  Name:  

Applicant's  Address: 


Address: 


IToU-free]  Telephone  number     _^___^_^ 
Our  credit  decision  was  based  in  whole 


Description  of  Account.  Transaction,  or 
Requested  Credit: 

Description  of  Action  Taken: 


Part  I — Principal  Reasonfs)  for  Credit  Denial. 

Termination,  or  other  Action  Taken 

Concerning  Credit.  This  section  must  be 

completed  in  all  instances. 

Credit  application  incomplete 

Insufficient  number  of  credit  references 

provided 
Unacceptable  type  of  credit  references 

provided 

Unable  to  verify  credit  references 

Temporary  or  irregular  employment 

Unable  to  verify  employment 

Length  of  employment 

Income  insufficient  for  amount  of  credit 

requested 
Excessive  obligations  in  relation  to 

income 

Unable  to  verify  income 

Length  of  residence 

Temporary  residence 

Unable  to  verify  residence 

No  credit  file 

Limited  credit  experience 

Poor  credit  performance  with  us 

Delinquent  past  or  present  credit 

obligations  with  others 
Garnishment,  attachment,  foreclosure, 

repossession,  collection  action,  or 

judgment 

Bankru  ptcy 

Value  or  typw  of  collateral  not  sufficient 

Other,  sftecify: 

Part  n — Disclosure  of  use  of  information 
obtained  from  an  outside  source.  This 
section  should  be  completed  if  the  credit 
decision  was  based  in  whole  or  in  part 
on  information  that  has  been  obtained 
from  an  outside  source. 

Our  credit  decision  was  based  in  whole 

or  in  part  on  information  obtained  in  a 
report  from  the  consumer  reporting 
agency  listed  below.  You  have  a  right 
under  the  Fair  Credit  Reporting  Act  to 
know  the  information  contained  in  your 
credit  file  at  the  consumer  reprarting 
agency.  The  reporting  agency  played  no 
part  in  our  decision  and  is  unable  to 
supply  specific  reasons  why  we  have 
denied  credit  to  you.  You  also  have  a 
right  to  a  free  copy  of  your  report  from 
the  reporting  agency,  if  you  request  it  no 
later  than  60  days  after  you  receive  this 
notice.  In  addition,  if  you  find  that  any 
information  contained  in  the  ref>ort  you 
receive  is  inaccurate  or  incomplete,  you 
have  the  right  to  dispute  the  matter  with 
the  reporting  agency. 

Name: ■ 


or  in  part  on  information  obtained  from 
"an  affiliate  or  from"  an  outside  source 
other  than  a  consumer  reporting  agency. 
Under  the  Fair  Credit  Reporting  Act,  you 
have  the  right  to  make  a  written  request, 
no  later  than  60  days  after  you  receive 
this  notice,  for  disclosure  of  the  nature 
of  this  information. 

If  you  have  any  questions  regarding  this 
notice,  you  should  contact: 
Creditor's  name:  


Creditor's  address:  

Creditor's  telephone  number 

Notice 

The  federal  Equal  Credit  Opportunity  Act 
prohibits  creditors  from  discriminating 
against  credit  applicants  on  the  basis  of  race, 
color,  religion,  national  origin,  sex,  marital 
status,  age  (provided  the  applicant  has  the 
capacity  to  enter  into  a  binding  contract); 
because  all  or  part  of  the  applicant's  income 
derives  from  any  public  assistance  program; 
or  because  the  applicant  has  in  good  faith 
exercised  any  right  imder  the  Consumer 
Credit  Protection  Act.  The  federal  agency  that 
administers  compliance  with  this  law 
concerning  this  creditor  is  (name  and  address 
as  specified  by  the  appropriate  agency  listed 
in  appendix  A). 

Form  C-2 — Sample  Notice  of  Action  Taken 
and  Statement  of  Reasons 

Date:   

Dear  Apphcant: 

ThMk  you  for  your  recent  application. 
Your  request  for  (a  loan/a  credit  card/an 
increase  in  your  credit  limit]  was  carefully 
considered,  and  we  regret  that  we  are  unable 
to  approve  your  application  at  this  time,  for 
the  following  reason(s): 
Your  Income: 

is  below  our  minimum  requirement. 

is  insufficient  to  sustain  payments  on 

the  amount  of  credit  requested. 

could  not  be  verified. 

Your  Employment: 

is  not  of  sufficient  length  to  qualify. 

could  not  be  verified. 

Your  Credit  History: 

of  making  payments  on  time  was  not 

satisfactory. 

could  not  be  verified. 

Your  Application: 

lacks  a  sufficient  number  of  credit 

references. 
lacks  acceptable  typ»es  of  credit 

references. 
reveals  that  current  obligations  are 

excessive  in  relation  to  income. 

Other:     

The  consumer  reporting  agency  contacted 
that  provided  information  that  influenced 
our  decision  in  whole  or  in  part  was  (name, 
address  and  ►ItoU-free]-^  telephone  number 
of  the  reporting  agency].  The  reporting 
agency  is  unable  to  supply  specific  reasons 
why  we  have  denied  credit  to  you.  You  do. 


however,  have  a  right  under  the  Fair  Credit 
Reporting  Act  to  know  the  information 
contained  in  your  credit  file.  ►You  also  have 
a  right  to  a  free  copy  of  your  report  from  the 
reporting  agency,  if  you  request  it  no  later 
than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  receive  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency.  -^Any  questions  regarding  such 
information  should  be  directed  to  (consumer 
reporting  agency). 

If  you  have  any  questions  regarding  this 
letter,  you  should  contact  us  at  (creditor's 
name,  address  and  telephone  number). 

Notice:  The  federal  Equal  Credit 
Opportunity  .^ct  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex.  marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract):  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program:  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specitied  by  the 
appropriate  agency  listed  in  Appendix  A). 

Form  C-3 — Sample  Notice  of  Action  Taken 
and  Statement  of  Reasons  (Credit  Scoring) 

Date:   

Dear  Applicant: 
Thank  you  for  your  recent  application  for 


We  regret  that  we  are  unable  to  approve  your 
request. 

Your  applicaUon  was  processed  by  a  credit 
scoring  system  that  assigns  a  numencal  value 
to  the  various  items  of  information  we 
consider  in  evaluating  an  application.  These 
numerical  values  are  based  upon  the  results 
of  analyses  of  repayment  histories  of  large 
numbers  of  customers. 

The  information  you  provided  in  your 
application  did  not  score  a  sufficient  number 
of  points  for  approval  of  the  application.  The 
reasons  why  you  did  not  score  well 
compared  with  other  applicants  were: 

•  Insufficient  bank  references 

•  Type  of  occupation 

•  Iiisufficient  credit  experience 

In  evaluating  your  application  the 
consumer  reporting  agency  listed  below 
provided  us  with  information  that  in  whole 
or  in  part  influenced  our  decision.  The 
reporting  agency  played  no  part  in  our 
decision  other  than  providing  us  with  credit 
informaUon  about  you.  Under  the  Fair  Credit 
Reporting  Act,  you  have  a  right  to  know  the 
information  provided  to  us.  It  can  be 
obtained  by  contacting:  [name,  address,  and 
►(toll-free]'^  telephone  number  of  the 
consumer  reporting  agency).  ►You  also  have 
a  right  to  a  free  copy  of  your  report  from  the 
reporting  agency,  if  you  request  it  no  later 
than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  receive  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency.'^ 
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If  you  have  any  questions  regarding  this 
letter,  you  should  contact  us  at 

Creditor's  Name: 

Address;    


Telephone:    

Sincerely, 

Notice:  The  federal  Equal  Credit 
Opportunity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (with  certain 
limited  exceptions);  because  all  or  part  of  the 
applicant's  income  derives  from  any  public 
assistance  program;  or  because  the  applicant 
has  in  good  faith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
M^ith  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  listed  in  Appendix  A). 

Form  C-4 — Sample  Notice  of  Action  Takan, 
Statement  of  Reasons,  and  Counteroffer 

Date:    


Dear  Applicant: 

Thank  you  for  your  application  for 

.  We  are  unable  to  offer  you 

credit  on  the  terms  that  you  requested 
for  the  following  reason(s): 

We  can,  however,  offer  you  credit  on  the 
following  terms: 

If  this  offer  is  acceptable  to  you,  please 
notify  us  within  (amount  of  time)  at  the 
following  address: 

Our  credit  decision  on  your  application 
was  based  in  whole  or  in  part  on  information 
obtained  in  a  report  from  (name,  address  and 
►(toll-frse)"^  telephone  number  of  the 
consumer  reporting  agency).  You  have  a  right 
under  the  Fair  Credit  Reporting  Act  to  know 
the  information  contained  in  your  credit  file 
at  the  consumer  reporting  agency.  ►The 
reporting  agency  played  no  part  in  our 
decision  and  is  unable  to  supply  specific 
reasons  why  we  have  denied  credit  to  you. 
You  also  have  a  right  to  a  free  copy  of  your 
report  from  the  reporting  agency,  if  you 
request  it  no  later  than  60  days  after  you 
receive  this  notice.  In  addition,  if  you  find 
that  any  information  contained  In  the  report 
you  receive  is  inaccurate  or  incomplete,  you 
have  the  right  to  dispute  the  matter  with  the 
reporting  agency.'^ 

You  should  know  that  the  federal  Equal 
Credit  Opportunity  Act  prohibits  creditors, 
such  as  ourselves,  from  discriminating 
against  credit  applicants  on  the  basis  of  their 
race,  color,  religion,  national  origin,  sex. 
marital  status,  age  because  they  receive 
income  from  a  public  assistance  program,  or 
because  they  may  have  exercised  their  rights 
under  the  Consumer  Credit  Protection  Act  If 
you  believe  there  has  been  discrimination  in 
handling  your  application  you  should 
contact  the  (name  and  address  of  the 
appropnate  federal  enforcement  agency 
listed  in  Appendix  A.) 
Sincerely, 


Form  C-5 — Sample  Disclosure  of  Right  to 
Request  Specific  Reasons  for  Credit  Denial 

Date:  

Dear  Applicant: 

Thank  you  for  applying  to  us  for. 


Alter  carefully  reviewing  your  application, 
we  are  sorry  to  advise  you  that  we  cannot 
(open  an  account  for  you/grant  a  loan  to  you/ 
increase  your  credit  limit)  at  this  time. 

If  you  would  like  a  statement  of  specific 
reasons  why  yoiu  application  was  denied, 
please  contact  (our  credit  service  manager) 
shown  below  within  60  days  of  the  date  of 
this  letter.  We  will  provide  you  with  the 
statement  of  reasons  within  30  days  after 
receiving  your  request 
Creditor's  Name 
Address 
Telephone  number 

If  we  obtained  information  from  a 
consumer  reporting  agency  as  piart  of  our 
consideration  of  your  application,  its  name, 
address,  and  ►(toll-free)'^  telephone 
number  is  shown  below.  ►The  reporting 
agency  played  no  part  in  our  decision  and  is 
unable  to  supply  specific  reasons  why  we 
have  denied  credit  to  you.  You  have  a  right 
under  the  Fair  Credit  Reporting  Act  to  know 
the  information  contained  in  your  credit  file 
at  the  consumer  reporting  agency.  You  also 
have  a  right  to  a  free  copy  of  your  report  from 
the  reporting  agency,  if  you  request  it  no  later 
than  60  days  after  you  receive  this  notice.  In 
addition,  if  you  find  that  any  information 
contained  in  the  report  you  receive  is 
inaccurate  or  incomplete,  you  have  the  right 
to  dispute  the  matter  with  the  reporting 
agency.*^  You  can  find  out  about  the 
information  contained  in  yotir  file  (if  one  was 
used)  by  contacting: 
Consumer  reporting  agency's  name 
Address 

►(Toll-free)-^  Telephone  number 
Sincerely, 

Notice:  The  federal  Equal  Credit 
Opportiuiity  Act  prohibits  creditors  from 
discriminating  against  credit  applicants  on 
the  basis  of  race,  color,  religion,  national 
origin,  sex,  marital  status,  age  (provided  the 
applicant  has  the  capacity  to  enter  into  a 
binding  contract):  because  all  or  part  of  the 
applicant's  income  derives  bom  any  public 
assistance  program:  or  because  the  applicant 
has  in  good  foith  exercised  any  right  under 
the  Consumer  Credit  Protection  Act.  The 
federal  agency  that  administers  compliance 
with  this  law  concerning  this  creditor  is 
(name  and  address  as  specified  by  the 
appropriate  agency  listed  in  Appendix  A). 
•         •         *         *         • 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  7, 1997. 
William  W.  WUes, 
Secretary  of  the  Board. 
[FR  Doc.  97-18097  Filed  7-10-97;  8:45  am) 
SaUMG  CODE  6210-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NIM-04-^D] 

RIN  2120-AA64 

Airworthiness  Directives;  de  Havllland 
Model  DHC-8-100,  -200,  and  -300 
Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  de  Havllland  Model  DHC-8-100, 
-200,  and  -300  series  airplanes.  This 
proposal  would  require  modification  of 
the  flight  compartment  door.  This 
proposal  is  prompted  by  a  report  that 
the  door  lock  mechanism  of  the  flight 
compartment  door  jammed  and  it  could 
not  be  opened  using  the  alternate 
release  mechanism.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the 
alternate  release  mechanism  of  the  flight 
compartment  door,  which  could  delay 
or  impede  the  evacuation  of  the 
flightcrew  dviring  an  emergency.  Such 
failure  also  could  result  in  the 
flightcrew  not  being  able  to  assist 
passengers  in  the  event  of  an 
emergency. 

DATES:  Comments  must  be  received  by 
August  18,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
04-AD,  1601  Lind  Avenue,  SW., 
Ren  ton,  Washington  98055^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA 
Engine  and  Propeller  Directorate,  New 
York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York  11581. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danko  Kramar,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANE— 
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172.  FA.^,  New  York  Aircraft 
Certification  Office,  Engine  and 
Propeller  Directorate,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7509;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-04-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-04-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Discussion 

Transport  Canada  Aviation,  which  is 
the  airworthiness  authority  for  Canada, 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  certain  de 
Havllland  Model  DHC-8-100,  -200.  and 
-300  series  airplanes.  Transport  Canada 
Aviation  advises  it  has  received  a  report 
indicating  that  the  door  lock  mechanism 
of  the  flight  compartment  door  jammed 
and  it  could  not  be  opened  using  the 
alternate  release  mechanism. 
Subsequent  testing  revealed  that  the 
flight  compartment  door  could  be 
opened,  but  more  than  reasonable  force 
was  required  to  pivot  and  open  it  into 


the  passenger  compartment.  Such  force 
damaged  the  flight  compartment  door 
and  its  surrounding  structure.  Failure  of 
the  alternate  release  method  of  the  flight 
compartment  door  when  the  door 
becomes  jammed  could  delay  or  impede 
the  evacuation  of  the  flightcrew  during 
an  emergency.  Such  failure  also  could 
result  in  the  flightcrew  not  being  able  to 
assist  passengers  in  the  event  of  an 
emergency. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Service 
Bulletin  SB.  8-52-39.  Revision  'A,' 
dated  October  31,  1996,  which  describes 
procedures  for  modification  of  the  flight 
compartment  door.  The  modification 
involves  reworking  the  flight 
compartment  door  and  its  surrounding 
structure,  drilling  a  new  hole  in  the 
bottom  of  the  hinge  half,  installing  the 
reworked  hinge  half,  and  replacing 
hinges.  Accomplishment  of  this 
modification  ensures  proper  operation 
of  the  alternate  release  mechanism  of 
the  flight  compartment  door.  Transport 
Canada  Aviation  classified  this  service 
bulletin  as  mandatory  and  issued 
Canadian  airworthiness  directive  CF- 
96-20  Rl,  dated  January  15,  1997,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement. 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
modification  of  the  flight  compartment 
door.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
service  bulletin  described  previously. 


Cost  Impact 

The  FAA  estimates  that  133  de 
Havilland  Model  DHC-8-100,  -200.  and 
-300  series  airplanes  of  U.S.  registry 
would  be  affected  by  this  proposed  AD, 
that  it  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hoiu'. 
Required  parts  would  be  provided  by 
the  manufacturer  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $31,920,  or  $240  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  ot 
power  and  responsibilities  among  the 
various  levels  of  government.  There:   re, 
in  accordance  with  Executive  Ordc 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (!) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  {44 
FR  11034^  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator>' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C  106(g).  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

De  HcTilUnd,  Inc.:  Docket  97-NM-04-AD. 

ApplicabUity:  Model  DHC-8-100,  -200. 
and  -300  series  airplanes  having  serial 
numbers  3  through  433  inclusive,  excluding 
serial  numbers  269,  408,  and  413;  certificated 
in  any  category. 

Noti  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  am 
alternative  method  of  compliance  in 
accordant^  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  propK>sed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  alternate  release 
mechanism  of  the  flight  compartment  door, 
which  could  delay  or  impede  the  evacuation 
of  the  flightcrew  during  an  emergency, 
accomplish  the  following: 

(a)  Within  9  months  after  the  effective  date 
of  this  AD,  modify  the  flight  compartment 
door  (ModificaUon  8/2337]  in  accordance 
with  Bombardier  Service  Bulletin  S.B.  8-52- 
39,  Revision  A,'  dated  October  31,  1996. 

Note  2:  Modification  of  the  flight 
compartment  door  accomplished  prior  to  the 
effective  date  of  this  AD,  in  accordance  with 
Bombardier  Service  Bulletin  SB.  8-52-39, 
dated  August  30,  1996,  is  considered 
acceptable  for  compliance  with  the 
modification  required  by  paragraph  (a)  of  this 
AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO).  FAA, 
Engine  and  Propeller  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  oe  accomplished. 


Issued  in  Renton,  Washington,  on  July  3, 
1997. 
Darrell  M.  Pederson, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-18151  Filed  7-10-97;  8:45  am] 

BiLLINQ  CODE  4aiO-1»-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  97-AGL-0I 

Proposed  establishment  of  Class  E 
Airspace;  McLaugtilln,  SO. 

AGENCY:  Federal  Aviation 
Administration  (FAA),  E)OT. 

ACTION:  Proposed  rule;  withdrawal. 

summary:  This  action  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
which  proposed  to  establish  a  Class  E 
airspace  area  at  McLaughlin,  SD,  to 
accommodate  a  Global  Positioning 
System  (GPS)  Runway  31  standard 
instrument  approach  procedures  (SIAP) 
for  McLaughlin  Municipal  Airport.  The 
NPRM  is  being  withdrawn  because  the 
number  of  operations  at  this  airport  no 
longer  warrants  a  GPS  SIAP. 

DATES:  This  withdrawal  is  effective  July 
11.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Manuel  A.  Torres,  Air  Traffic  Division, 
Operations  Branch,  AGL-530,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPt-EMENTARY  INFORMATION: 

The  Proposed  Rule 

On  May  13,  1997,  a  Notice  of 
Proposed  Rulemaking  was  published  in 
the  Federal  Register  to  establish  Class  E 
airspace  at  McLaughlin,  SD,  to 
accommodate  a  new  GPS  Runway  31 
SIAP  for  McLaughlin  Municipal  Airport 
(62  FR  26263). 

Summary  of  CommentB 

No  comments  were  received. 

Conclusion 

In  consideration  of  the  operations  at 
McLaughln  Municipal  Airport  which  no 
longer  warrant  a  GPS  SIAP,  action  is 
being  taken  to  withdraw  the  proposed 
establishment  of  Class  E  airspace  at 
McLaughlin,  SD. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Withdrawal  of  Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Airspace 
Docket  No.  97-AGL-9,  as  published  in 
the  Federal  Register  on  May  13, 1997 
(62  FR  26263),  is  hereby  withdrawn. 

Authority:  49  U.S.C.  106(0],  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 
Maoreen  Woods, 
Manager.  Air  Traffic  Division. 
(hi  Doc.  97-18153  Filed  7-10-97;  8:45  am] 

HLUNO  COOC  4n&-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 

[CA  18S-0038;  FRL-6856-5I 

Approval  and  Promulgation  of 
Implementation  Plans;  Califomia  State 
Impiementatlon  Plan  Revision,  Bay 
Area  Air  Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  is  proposing  to  approve 
revisions  to  the  Califomia  State 
Implementation  Plan  (SIP)  to  govern 
transportation  conformity  and  decisions 
in  the  San  Francisco  Bay  Area.  The 
intended  effect  of  proposing  approval  of 
these  rules  is  to  implement  the 
transportation  conformity  provisions  of 
the  Clean  Air  Act.  as  amended  in  1990 
(CAA  or  the  Act).  The  revisions  concern 
rules  from  the  following  District:  Bay 
Area  Air  Quality  Management  District 
(BAAQMD).  The  rules  define  the  criteria 
and  procediu^s  for  transportation 
conformity  actions  and  constiltation  for 
the  Bay  Area. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  August 
11.1997. 

AIX>RESSES:  Written  comments  on  this 
action  should  be  addressed  to:  Mark 
Brucker,  Air  Planning  Office  (AIR-2), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  EX.  75 
Hawthorne  Street.  San  Francisco,  CA 
94105-3901. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  for  each  rule  are 
available  for  public  inspection  at  EPA's 
Region  IX  office  during  normal  business 
hours.  Copies  of  the  submitted  rule 
revisions  are  available  for  inspection  at 
the  following  locations: 
Air  Planning  Office  (AIR-2).  Air 
Division.  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Ruth  Verlar,  (415)  744-1208. 


•. /    »r_l 


;    i7_: J, 
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California  Air  Resources  Board, 
Transportation  Strategies  Group,  Rule 
Evaluation  Section,  2020  "L"  Street, 
Sacramento,  CA  92123-1095,  Eric 
Simon,  (916)  322-2700. 
Bay  Area  Air  Quality  Management 
District  ,  939  Ellis  St..  San  Francisco, 
CA  94109,  David  Marshall,  (415)  749- 
4678. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Brucker,  Air  Planning  Office,  AIR- 
2,  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  Telephone:  (415)  744-1231. 
email:  brucker.mark@eparaail.epa.gov 

SUPPLEMENTARY  INFORMATION: 

L  Applicability 

The  rules  being  proposed  for  approval 
into  the  Califomia  SIP  include: 
BAAQMD,  "The  San  Francisco  Bay 
Area  Transportation  Air  Quality 
Conformity  Procedures,"  which 
includes  §§  93.100  through  93.104  and 
§§  93.106  through  93.136  and  "The  San 
Francisco  Bay  Area  Transportation  Air 
Quality  Conformity  Interagency 
Consultation  Procedures".  These  rules 
were  submitted  by  the  Califomia  Air 
Resources  Board  to  EPA  on  December 
16,  1996.  These  rules  are  found  to  be 
complete  pursuant  to  EPA's 
completeness  criteria  set  forth  in  40  CFR 
part  51,  appendix  V. 

n.  Background 

Section  176(c)(4)  of  the  Clean  Air  Act 
requires  EPA  to  promulgate  criteria  and 
procedures  for  demonstrating  and 
ensuring  conformity  of  Federal 
transportation  actions  to  the  applicable 
implementation  plan  developed 
pursuant  to  section  110  and  part  D  of 
the  Act.  Conformity  to  an 
implementation  plan  is  defined  in  the 
Act  as  conformity  to  an  implementation 
plan's  purpose  of  eliminating  or 
reducing  the  severity  and  number  of 
violations  of  the  National  Ambient  Air 
Quality  Standards  and  achieving 
expeditious  attainment  of  the  standards. 
The  Act  also  stipulates  that  EPA's 
procedures  must  require  that  State 
Implementation  Plans  (SIPs)  be  revised 
to  include  conformity  procedures  and 
criteria  for  each  nonattainment  or 
maintenance  area  for  one  or  more 
pollutant.  EPA  promulgated  the  federal 
transportation  conformity  criteria  and 
procedures  (referred  to  as  the 
Transportation  Conformity  rule)  on 
November  24,  1993.  The  rule 
established  the  process  by  which  the 
Federal  Highway  Administration 
(FHWA),  the  Federal  Transit 
Administration  (FTA),  and  metropolitan 
plaiming  organizations  (MPOs) 


determine  conformity  of  transportation 
actions.  It  also  established  requirements 
applicable  to  recipients  of  federal 
highway  and  transit  funds  when 
implementing  projects  which  do  not 
need  federal  approval. 

The  Transportation  Conformity  rule 
also  establishes  the  criteria  for  EPA 
approval  of  conformity  SIPs  (see  40  CFR 
51.396).  These  criteria  provide  that  the 
state  provisions  must  address  all 
requirements  of  the  rule  in  a  manner 
which  makes  them  fully  enforceable 
under  state  law,  must  incorporate 
certain  provisions  verbatim,  and  must 
be  at  least  as  stringent  as  the  other 
requirements  specified  in  the 
Transportation  Conformity  rule. 

The  San  Francisco  Bay  Area  includes 
a  designated  moderate  nonattainment 
area  for  carbon  monoxide  (CO)  and  is  a 
maintenance  area  for  ozone.  However, 
since  redesignation  of  the  area  to 
attainment  for  ozone  in  1995  the  ozone 
standards  have  been  exceeded  many 
times. 

m.  EPA  Evaluation  and  Action 

On  December  16,  1996.  the  state  of 
California  submitted  a  proposed 
revision  to  the  SIP  for  Transportation 
Conformity  for  the  Bay  Area.  The  Bay 
Area's  proposed  revision  to  the  SIP 
incorporates  virtually  all  of  the  criteria 
and  procedures  mandated  by  the  federal 
rule  verbatim.  One  area  of  the  proposed 
revision  which  cannot  be  incorporated 
verbatim  is  the  consultation  section. 
EPA's  rule  requires  a  state  to  develop, 
in  coordination  with  other  interested 
agencies,  consultation  procedures 
which  meet  the  minimum  federal 
requirements.  EPA's  regulations  specify 
certain  topics  which  must  be  consulted 
on,  but  not  how  that  consultation  shall 
occur.  EPA  finds  that  the  consultation 
section  is  approvable.  EPA  finds  that  the 
full  conformity  submission  meets  the 
criteria  set  forth  in  §  51.396  of  the 
Transportation  Conformity  mle.  This 
includes  full  enforceability  under  state 
law.  EPA  has  reviewed  the  submittal 
and  determined  that  the  adoption  by  the 
Bay  Area  Air  Quality  Management 
District  makes  the  rules  fully 
enforceable  under  state  law. 

On  August  8,  1995,  and  November  14, 
1995,  EPA  published  revisions  to  the 
Transportation  Conformity  Rule.  The 
revisions  were  developed  in  response  to 
and  through  consultation  with 
conformity  stakeholders  from 
throughout  the  country.  The  Bay  Area 
proposal  incorporates  those  changes.  In 
addition,  EPA  has  proposed  to  make 
further  changes  to  the  regulations  to 
accommodate  stakeholder  requests  (July 
9,  1996).  Those  changes  are  expected  to 
be  made  final  in  1997.  Once  that  occurs 


the  Bay  Area  agencies  will  have  a  year 
to  incorporate  those  changes.  If  these 
mles  are  approved,  conformity  in  the 
Bay  Area  will  be  governed  by  the 
procedures  being  proposed  for  approval 
in  this  notice  until  EPA  approves 
changes  to  the  SIP  to  incorporate  the 
1997  changes  to  EPA's  regulations. 

The  SIP  submittal  includes  "The  San 
Francisco  Bay  Area  Transportation  Air 
Quality  Conformity  Procedures,"  which 
includes  sections  93.100-93.104  and 
sections  93.106-93.136,  and  "The  San 
Francisco  Bay  Area  Transportation  Air 
Quality  Conformity  Interagency 
Consultation  Procedures".  These  rules 
were  adopted  by  the  Bay  Area  Air 
Quality  Management  District  on 
November  6,  1996,  after  proper  notice 
and  a  public  hearing  held  October  11. 
1996  by  the  Metropolitan 
Transportation  Commission  (MTC)  on 
behalf  of  MTC.  the  Bay  Area  Air  Quality 
Management  District  and  the 
Association  of  Bay  Area  Governments. 
The  procedures  apply  to  all  aspects  of 
transportation  confonnit>'  related  to 
ozone  and  carbon  monoxide  in  the  Bay 
Area  and  provide  for  coverage  of 
particulate  matter  less  than  10  microns 
(PM-10)  (with  one  exception  described 
below)  and  Nitrogen  Dioxide  (N02)  in 
case  the  area  is  redesignated  to 
nonattainment  for  PM-10  or  N02.  as 
required  by  §51.394  of  the 
Transportation  Conformity  rule. 

The  conformity  rules  are  verbatim 
copies  of  the  federal  regulations  with 
two  exceptions.  Section  93.133(c)  has 
been  appropriately  modified  as 
described  below  to  satisfy  EPA's 
Transportation  Conformity  rule,  and 
§93.13lCb)  has  been  added  to  the  EPA 
provisions  to  make  CO  hotspot 
requirements  developed  in  the  Bay  Area 
enforceable  under  the  Clean  Air  Act  if 
approved  by  EPA.  Section  93.133(c)  is 
required  by  EPA  to  stipulate  that  any 
mitigation  measures  that  are  to  be 
employed  must  be  committed  to  in 
writing  and  must  be  implemented.  The 
submitted  version  does  so.  • 

EPA's  regulations  allow  Regional 
Administrators  to  approve  CO  hotspot 
analysis  procedures  different  from 
EPA's  if  they  are  equally  effective  in 
protecting  air  quality  and  have  been 
consulted  on  through  the  interagency 
consultation  process  in  the  relevant 
nonattainment  and/or  maintenance  area 
(40  CFR  93.131(a)).  They  can  be 
approved  by  EPA  Regional 
Administrators  outside  the  SIP  revision 
process  and  without  a  Federal  Register 
notice.  EPA  has  received  proposed  CO 
hotspot  requirements  for  the  Bay  Area 
that  appear  to  be  approvable  as  being  as 
stringent  as  EPA's  requirements.  EPA  is 
not  taking  any  action  on  the  hotspot 
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requirements  in  this  notice  because  they 
were  not  submitted  for  and  do  not  need 
to  be  included  in  the  SIP.  EPA  caimot 
approve  them  in  any  case  until  after  the 
Bay  Area's  rules  are  approved  and  make 
such  procedures  enforceable.  If  this 
approval  becomes  final,  then 
enforceability  will  have  been 
established  for  hotspot  requirements 
developed  for  the  Bay  Area  through  the 
language  in  §93.131fb)  of  the  rules 
described  above.  EPA  anticipates  being 
able  to  approve  the  hotspot 
requirements  if  and  when  approval  of 
the  conformity  procedures  becomes 
final.  However,  we  have  informed  the 
Bay  Area  that  they  should  solicit  and 
consider  public  comment  on  the 
Protocol  before  expecting  EPA  to 
consider  giving  approval. 

The  Preamble  to  the  federal 
conformity  regulations  strongly 
encourages  agencies  to  adopt  a 
definition  of  "adoption  and  approval" 
for  implementation  of  "non-federal" 
projects  by  recipients  of  federal  surface 
transportation  funds  (58  FR  62205, 
November  24,  1993  Federal  Register).  It 
says:  "The  SIP  must  designate  what 
action  by  each  affected  recipient 
constitutes  adoption  or  approval."  The 
Bay  Area's  rules  do  not  include  this 
definition.  Without  such  definition 
there  may  be  some  ambiguity  and 
difficulty  for  agencies  attempting  to 
proceed  with  such  projects.  However, 
EPA  does  not  consider  this  significant 
enough  to  interfere  with  approval. 

Section  51.402  (§93.105)  identifies  a 
number  of  specific  processes  or 
decisions  for  which  interagency  or 
public  consultation  is  required.  For  each 
of  these,  the  Procedures  must  assign  or 
identify  a  lead  agency  and  specify  the 
nature  of  the  consultation  process. 
Almost  all  of  the  consultation 
provisions  that  are  required  are 
included,  but  some  of  the  topics  in  the 
federal  rules  are  not  included  in  the  Bay 
Area's  consultation  procedures,  as 
described  in  the  Technical  Support 
E)ocuiaent.  The  rules  do  not  include 
provisions  for  identifying  which 
projects  should  be  subject  to  PM-10 
hotspot  analyses  and  do  not  provide  a 
process  to  address  projects  outside  the 
metropolitan  planning  area  but  within  a 
nonattainment  or  maintenance  area. 
Neither  of  these  provisions  is  needed  at 
this  time;  the  area  is  not  currently 
required  to  analyze  the  hotspot  impacts 
of  PM-10  projects  and  the  planning  area 
covers  all  air  quality  nonattainment  and 
maintenance  areas.  If  conditions  change 
such  that  one  or  both  of  these  provisions 
are  needed,  then  EPA  will  have  to  issue 
a  SIP  call  requiring  that  those  provisions 
be  added  to  the  rules.  However.  EPA 
still  considers  the  rules  approvable. 


The  section  of  the  Consultation 
Procedures  which  addresses 
development  of  SIPs  provided  that  the 
three  co-lead  agencies  can  "delegate 
authority  to  one  of  the  three  co-lead 
agencies  to  hold  a  public  hearing 
*   •   *."  This  provision  is  acceptable, 
but  the  public  notice  must  make  it  clear 
that  the  one  hearing  is  for  all  three 
agencies  and  all  of  them  must  in  fact 
take  into  account  the  public  input  from 
the  hearing. 

If  these  rules  are  approved  it  will  not 
amend  any  existing  SIP  rules  or 
requirements.  Because  no  existing  SIP 
provisions  would  be  amended  or 
deleted,  this  action  does  not  need  to 
address  the  provisions  of  sections  110(1) 
and  193  of  the  Act.  which  stipulate  that 
certain  tests  must  be  met  if  SIP 
provisions  are  being  revised,  to  ensure 
continued  satisfaction  of  Act 
requirements  and  protection  of  National 
Ambient  Air  Quality  Standards. 
However,  it  is  possible  that  this 
approval  will  modify  existing 
procedures  being  followed  by  MTC. 
MTC  claims  that  if  this  approval 
becomes  final  it  will  result  in  lifting 
1990  and  1991  U.S.  District  court  orders 
that  mandated  specific  conformity 
procedures  currently  embodied  in  MTC 
Resolution  2270.  EPA  offers  no  opinion 
on  this  claim. 

EPA  has  evaluated  the  submitted 
rules  and  has  determined  that  they  are 
consistent  with  the  CAA,  EPA 
regulations,  and  EPA  policy.  Therefore. 
The  San  Francisco  Bay  Area 
Transportation  Air  Quality  Conformity 
Procedures  and  The  San  Francisco  Bay 
Area  Transportation  Air  Quality 
Conformity  Interagency  Consultation 
Procedures  are  being  approved  under 
section  110(k)(3)  of  the  CAA  as  meeting 
the  requirements  of  section  110(a)  and 
section  176(c)(4). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  Action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10. 
1995  memorandum  from  Mary  Nichols. 
Assistant  Administrator  for  Air  and 


Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  emy  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Through  submission  of  this  state 
implementation  plan,  the  State  has 
elected  to  adopt  the  program  provided 
for  under  Section  110  of  the  Clean  Air 
Act.  These  rules  may  bind  State  and 
local  goverrunents  to  perform  certain 
actions  and  also  require  the  private 
sector  to  perform  certain  duties.  To  the 
extent  that  the  rules  being  proposed  for 
approval  by  this  action  will  impose  new 
requirements,  affected  parties  are 
already  subject  to  these  regulations 
under  State  law.  Accordingly,  no 
additional  costs  to  State  or  local 
governments,  or  to  the  private  sector, 
result  from  this  final  action.  EPA  has 
also  determined  that  this  final  action 
does  not  include  a  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State  or  local  governments  in 
the  aggregate  or  to  the  private  sector. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-^6  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
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may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law.  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone, 
Oxides  of  nitrogen.  Particulates. 
Reporting  and  recordkeeping 
requirements,  Volatile  organic 
compoimds. 

Dated:  June  27,  1997. 
Felicna  Marcus, 
Regional  Administrator. 
[FR  Doc.  97-18252  Filed  7-10-97;  8:45  am) 
BUXING  CODE  66aO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[TX80-1-7329;  FRL-5856-4] 

Approval  and  Promulgation  of  Air 
Quality  State  Implementation  Plans 
(SIP);  Texas:  1990  Base  Year 
Emissions  inventories,  15  Percent  Rate 
of  Progress  Plans  and  Contingency 
Plans 

agency:  ETivironmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  conditional  interim 

rule. 

SUMMARY:  The  EPA  is  proposing  a 
conditional  interim  approval  of  the  15 
Percent  Rate  of  Progress  Plans  and 
associated  Motor  Vehicle  Emissions 
Budgets  (MVEB)  for  the  Dallas/Fort 
Worfii,  El  Paso  and  Houston  ozone 
nonattainment  areas.  In  addition,  the 
EPA  is  proposing  to  fully  approve 


revisions  to  the  1990  base  year 
emissions  inventory  and  contingency 
plans  for  these  three  areas. 

On  January  29,  1996,  the  EPA 
published  a  proposed  limited  approval/ 
limited  disapproval  of  the  15  Percent 
Plans  and  contingency  measures  in  the 
Federal  Register.  Also,  on  January  29, 
1997,  the  EPA  published  a  limited 
approval  of  the  control  measures 
contained  in  the  15  Percent  Plems. 
Today's  proposed  actionweplaces  the 
January  29.  1996,  proposed  limited 
approval/limited  disapproval  of  the  15 
Percent  Plans  and  contingency 
measures.  The  proposed  limited 
approval  of  the  control  measures  is  not 
affected  by  this  proposal. 
DATES:  Comments  must  be  received  on 
or  before  August  11,  1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs.  Chief,  Air  Planning 
Section,  at  the  EPA  Regional  Office 
listed  below.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  diuing  normal 
business  hours  at  the  following 
locations.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
Environmental  Protection  Agency, 

Region  6.  Air  Planning  Section  (6PD- 

L).  1445  Ross  Avenue.  Suite  700, 

Dallas,  Texas  75202-2733. 
Texas  Natural  Resource  Conservation 

Commission.  12100  Park  35  Circle. 

Austin,  Texas  78711-3087. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Guy  R.  Donaldson.  Air  Planning  Section 
(6PD-L),  EPA  Region  6, 1445  Ross 
Avenue,  Dallas,  Texas  75202-2733, 
telephone  (214)  665-7242. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

A.  Clean  Air  Act  Requirements 

Section  182(b)(1)  of  the  Clean  Air  Act 
(the  Act),  as  amended  in  1990.  requires 
ozone  nonattainment  areas  with 
classifications  of  moderate  and  above  to 
develop  plans  to  reduce  area-wide 
Volatile  Organic  Compound  (VOC) 
emissions  by  15  percent  from  a  1990 
baseline.  The  plans  were  to  be 
submitted  by  November  15.  1993.  and 
the  reductions  were  required  to  be 
achieved  by  November  15,  1996.  The 
Clean  Air  Act  also  sets  limitations  on 
the  creditability  of  certain  types  of 
reductions.  Specifically,  States  caimot 
take  credit  for  reductions  achieved  by 
Federal  Motor  Vehicle  Control  Program 
measures  (new  car  emissions  standards) 
promulgated  prior  to  1990  or  for 


reductions  resulting  from  requirements 
to  lower  the  Reid  Vapor  Pressure  of 
gasoline  promulgated  prior  to  1990. 
Furthermore,  the  Act  does  not  allow 
credit  for  corrections  to  Vehicle 
Inspection  and  Maintenance  Programs 
(1/M)  or  corrections  to  Reasonably 
Available  Control  Technology  (RACT) 
rules  as  these  programs  were  required 
prior  to  1990. 

In  addition,  section  172(c)(9)  of  the 
Clean  Air  Act  requires  that  contingency 
measures  be  included  in  the  plan 
revision  to  be  implemented  if 
reasonable  further  progress  is  not 
achieved  or  if  the  standard  is  not 
attained. 

In  Texas,  four  moderate  and  above 
ozone  nonattairmient  areas  are  subject  to 
me  1 5  Percent  Rate  of  Progress 
requirements.  These  are  the  Beaumonty 
Port  Arthur  (moderate ').  Dallas/Fort 
Worth  (moderate).  El  Paso  (serious),  and 
the  Houston/Galveston  (severe)  areas. 

B.  Previous  15  Percent  Rate  of  Progress 
SIP  Revisions 

Texas  first  adopted  measures  for  the 
15  Percent  Rate  of  Progress  Plans  and 
the  required  contingency  measures  in 
two  phases.  Phase  I  was  submitted  to 
the  EPA  on  November  13,  1993,  and 
contained  measures  achieving  the  bulk 
of  the  required  reductions  in  each  of  the 
nonattainment  areas.  Phase  II  was 
submitted  May  9,  1994.  The  Phase  n 
submittal  was  to  make  up  the  shortfall 
in  reductions  not  achieved  by  the  Phase 
I  measures.  The  combinaticn  of  the 
Phase  I  and  Phase  II  measures  was  ruled 
complete  by  the  EPA  on  May  12.  1994. 

The  EPA  analyzed  the  November  13, 
1993,  and  May  9,  1994,  submittal  and 
determined  that  the  measures  included 
in  the  plan  did  not  achieve  the  required 
amount  of  reductions.  Among  other 
reasons,  there  was  a  shortfall  in 
reductions  because  the  I/M  program 
relied  on  in  the  plans  had  been  repealed 
by  the  State.  On  January  29, 1996.  the 
EPA  published  a  proposed  limited 
approval/limited  disapproval  of  the  15 
Percent  Plans  included  in  the  November 
13,  1993,  and  May  9,  1994,  submittals 
(61  FR  2751).  The  EPA  also  proposed  a 
limited  approval  of  the  measures  that 
were  included  with  the  plans  because 
they  resulted  in  a  strengthening  of  the 
SIP.  For  a  complete  discussion  of  the 
deficiencies  in  the  State's  plans,  please 
see  the  January  29,  1996  Federal 
Register  document. 


'  Previously  cUssified  Serious,  on  April  2.  1996, 
the  EPA  corrected  the  classirication  of  Beaumont/ 
Port  Arthur  to  moderate  (61  FR  14496). 
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C.  Current  15  Percent  SIP  Revision 

The  Governor  of  Texas  submitted  in  a 
letter  dated  August  9,  1996,  revisions  to 
the  15  Percent  Rate  of  Progress  Plans  for 
Beaumont/Port  Arthur.  Dallas/Fort 
Worth,  El  Paso  and  Houston  Areas.  The 
SIP  revision  also  included  revisions  to 
the  1990  Base  Year  Inventory,  El  Paso 
Section  818  analysis,  the  Post  96  Rate  of 
Progress  Plan  for  Houston  and  the 
Employee  Commute  Options  SIP.  In  this 
Federal  Register,  the  EPA  is  taking 
action  on  only  the  Emissions 
Inventories,  15  Percent  Rate  of  Progress 
Plans  and  Contingency  measures  for  the 
Dallas/Fort  Worth,  El  Paso  and  Houston 
areas.  The  EPA  is  taking  no  action  on 
the  other  portions  of  the  August  9,  1996, 
submittal  including  the  Beaumont/Port 
Arthur  15  Percent  Rate  of  Progress  Plan. 
The  other  portions  of  the  SIP  submitta^ 
will  be  acted  on  in  separate  Federal 
Register  documents. 

n.  The  EPA's  Analysis  of  Texas's 
Submittal 

A.  General 

Texas  has  made  the  following  changes 
to  address  the  shortfalls  that  were 
identified  in  the  January  29,  1996, 
limited  approval/limited  disapproval. 
First,  Texas  made  several  revisions  to  its 
emissions  estimates.  These  revisions 
were  based  on  more  recent  information 
or  source  surveys.  From  these  studies, 
Texas  concluded  that,  in  some 
instances,  better  estimates  of  emissions 
were  available  based  on  locally  derived 
emission  factors  rather  than  defaults 
based  on  national  data.  Second,  these 
same  studies  resulted,  in  some 
instances,  in  lower  projections  of 
emissions  in  1996  resulting  in  less 
growth  to  be  offset.  Third,  by  better 
segregating  the  emission  points  that 
were  subject  to  specific  rules,  Texas 
identified  additional  emission 
reductions  from  measures  in  the  original 
15  Percent  Plan.  Finally,  Texas 
introduced  a  new  tail  pipe  I/M  program 
called  Texas  Motorist  Choice  to  replace 
the  previous  vehicle  I/M  Program.  The 
EPA  is  proposing  that  the  combination 
of  the  Texas  Motorist  Choice  Program 
and  the  revisions  to  the  Emission 
Inventory  and  Growth  Projections 
eliminate  the  shortfall  identified  in  the 
January  29,  1996,  limited  disapproval/ 
limited  approval. 

B  Emission  Inventory  Revisions 

The  EPA  approved  the  Texas  1990 
base  year  inventory  on  November  8, 
1994  (59  FR  55586).  In  the  August  23, 
1996,  SIP  revision,  Texas  included 
revisions  to  the  approved  VOC 
inventory.  The  revisions  have  been 
made  based  on  more  recently  available 


information  from  source  surveys  and 
other  methods.  Much  of  the  information 
was  developed  as  part  of  bottom  up 
surveys  of  area  source  categories 
performed  as  part  of  the  1993  intensive 
ozone  study  in  the  Houston  and 
Beaumont  areas.  This  study,  called  the 
Coastal  Oxidant  Assessment  for 
Southeast  Texas  (COAST),  included  a 
study  of  area  source  emissions. 
Traditional  emission  inventory 
techniques  us^national  or  state  level 
statistics  for  the  level  of  activity  of  a 
source  category.  For  example,  gallons  of 
gasoline  sold  statewide  might  be  used  to 
determine  emissions  from  Gasoline 
Stations.  These  emissions  would  be 
apportioned  geographically  using  a 
surrogate  such  as  population.  In  the 
bottom-up  approach,  surveys  of  actual 
facilities  are  used  to  determine  emission 
levels.  In  addition  to  the  data  collected 
from  bottom  up  surveys,  other 
improvements  were  made  to  the  1990 
inventory.  A  brief  discussion  of  the 
changes  made  to  the  inventory  follows. 

Other  Product  Coatings,  High 
Performance  Maintenance  and  Other 
Special  Purpose  Coatings 

These  categories  are  all  surface 
coating  categories  that  were  estimated 
for  the  1990  inventory  using  per  capita 
emission  factors  provided  by  the  EPA. 
The  per  capita  factors  were  developed 
from  national  level  estimates  of  usage  of 
a  product  divided  by  the  1989 
population.  The  documentation  of  the 
coatings  and  emissions  covered  by  these 
categories  was  not  initially  available. 
The  Texas  Natural  Resource 
Conservation  Commission  (TNRCC), 
with  EPA  approval,  removed  these 
categories  from  the  1993  periodic 
emissions  inventory.  After  further 
study,  documentation  of  the  specific 
categories  and  coatings  was  identified 
and  the  1990  inventory  has  been 
adjusted  appropriately.  Once  the 
categories  had  been  acciuately 
identified,  overlap  with  the  point  source 
inventory  could  be  accounted  for  and  an 
improved  area  source  estimate  was 
obtained. 

Marine  Vessel  Loading  Losses 

Area  source  emissions  in  this  category 
were  based  on  estimates  of  the  total 
amount  of  VOCs  loaded  at  Texas  ports. 
Texas  determined  that  individual  point 
sources  had  under  reported  emissions 
from  this  category.  When  the  revised 
point  source  emissions  are  considered, 
it  was  determined  that  all  of  the 
emissions  from  this  category  in  the 
Houston  area  and  the  bulk  of  the 
emissions  in  the  Beaumont  area  were 
covered  in  the  point  source  emission 


inventory.  Therefore,  the  area  source 
estimate  could  be  reduced  in  both  areas. 

Surface  Cleaning 

A  contractor  performed  a  bottom  up 
survey  of  this  category.  This  survey  was 
later  expanded  by  TNRCC  staff  The 
results  of  the  survey  indicated  that  the 
national  default  estimate  of  emissions 
for  this  category  should  be  revised  for 
the  nonattainment  areas  in  Texas. 

Architectural  Coatings 

Texas  revised  emissions  estimate  by 
using  more  recent  information  from  the 
National  Paint  and  Coatings  Association 
combined  with  data  from  surveys  on 
thinner  usage. 

Automobile  Refinishing 

Texas  used  more  recent  information 
from  the  National  Paint  and  Coatings 
Association  and  source  surveys  to  revise 
the  emission  estimates  for  this  category. 
In  addition,  using  data  from  the 
Department  of  Commerce  on  paint 
shipments,  Texas  projected  a  substantial 
decrease  in  emissions  between  1990  and 
1994. 

Sheet,  Strip  and  Coil 

This  category  was  estimated  for  the 
1990  emission  factor  of  1.5  tons/ 
employee.  The  number  of  employees 
related  to  this  industry  was  obtained 
from  the  County  Business  Patterns  for 
Standard  Industrial  Classification  (SIC) 
3479.  This  SIC  code  includes  many 
businesses  not  engaged  in  coil  coating 
operations.  A  list  of  companies  involved 
in  coil  coating  operations  was  obtained 
from  the  national  coil  coalers 
association.  It  was  determined  that  all  of 
the  companies  involved  in  these 
operations  were  outside  the 
nonattainment  areas  or  were  reporting 
their  emissions  in  the  point  source 
inventory.  Therefore,  including  their 
emissions  in  the  area  source  emissions 
would  be  double  counting.  Therefore, 
the  area  source  emissions  were  removed 
from  the  inventory. 

Vessels  With  Outboards 

A  telephone  siu^ey  of  pleasure  craft 
owners  in  the  Houston  Galveston  and 
Beaumont  Port  Arthur  areas  was 
conducted.  The  survey  showed  that  62 
percent  of  boat  usage  occurs  on 
weekends  rather  than  on  weekdays. 
Previous  emission  estiriates  had 
allocated  pleasure  craft  emissions 
equally  to  each  day  of  the  week.  It  is 
important  to  know  when  emissions 
occur  in  developing  control  strategies. 
In  this  case,  according  to  the  EPA 
guidance,  emissions  are  to  be  reduced 
from  their  1990  sununer  time  weekday 
levels.  Therefore,  Texas  reduced  the 
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expected  weekday  emissions  based  on 
the  results  of  the  survey. 
Correspondingly,  the  weekend 
emissions  were  increased.  A  similar 
adjustment  had  previously  been  made  to 
the  Dallas/Fort  Worth  inventory. 

Commercial  Vessels 

This  category  of  emission  results  from 
fuel  combustion  by  ocean  going  vessels, 
harbor  vessels  and  the  fishing  fleet. 
Emissions  were  originally  estimated  by 
using  information  from  the  Army  Corps 
of  Engineers  on  freight  traffic  at  harbors 
and  allocating  national  fuel  usage  to 
Texas.  These  emissions  were  revised 
based  on  a  more  recent  study  performed 
by  an  EPA  funded  contractor  in  1992. 
The  revised  emission  levels  are  based 
on  estimates  of  activity  levels  for 
specific  categories  of  vessels. 

Generators  <50  Horsepower 

As  part  of  the  COAST  project,  local 
area-specific  construction  and 
recreational  area  information,  and  more 
current  information  about  horsepower 
distributions  and  equipment/ 
populations,  were  utilized  to  obtain  a 


more  refined  estimate  of  emissions  in 
this  category. 

Residential  Laummowers 

Similar  to  the  survey  performed  of 
recreational  boat  users,  a  survey  of 
homeowners  was  performed  to 
determine  when  they  actually  cut  thefr 
lawns.  Of  those  survey  respondents 
whose  lawns  are  cut  by  the  resident, 
friend  or  neighbor,  fifty-nine  percent  of 
the  surveyed  respondents  reported  that 
thev  cut  tiieir  lawns  on  the  weekends. 
Texas  reallocated  the  emissions  based 
on  the  results  of  the  survey.  No 
adjustment  was  made  to  the  emissions 
from  commercial  lawncare  services. 

Military  Aircraft 

This  change  reflects  a  change  in  the 
1990  base  year  inventory  for  the  Dedlas/ 
Fort  Worth  area  based  on  a  1992 
Environmental  Impact  Statement  (EIS) 
for  Carswell  Air  Force  Base.  This  EIS 
more  accurately  reflected  the  actual 
aircraft  used  at  the  base  when  compared 
to  the  original  emission  estimate.  This 
change  resulted  in  a  substantial  increase 
in  the  1990  emissions  estimate.  The 


base  has  undergone  a  substantial 
realigtmient  since  1990  resulting  in  a 
significant  decrease  in  emissions 
projected  for  1996. 

1994  Quality  Assurance  Efforts 

Ehuing  1994,  the  TNRCC  completed  a 
thorough  evaluation  of  the  1990  point 
source  inventory  and  discovered  that 
emissions  from  facilities  in  several  SIC 
codes  were  misplaced  under  the  v^Tong 
emissions  category.  This  effort  resulted 
in  significant  changes  to  some  emissions 
categories.  The  realignment  of  emissions 
did  not  affect  the  total  emissions.  The 
realignment  of  emissions  did  have  the 
effect  of  increasing  the  amount  of 
reductions  that  were  expected  for 
certain  control  measures  and  decreasing 
the  amount  of  emission  reductions 
expected  from  other  control  measures. 

The  EPA  is  proposing  to  approve 
these  revisions  to  the  1990  Base  Year 
VOC  inventory.  The  originally  approved 
biogenic  emissions  are  unchanged.  A 
summary  of  the  Revised  1990  emissions 
inventory  for  the  three  areas  is  included 
in  Table  1. 


TABLE  1.— 1990  Base  Year  Emissions  Inventory 


Dallas/Fort  Worth 

El  Paso  

Houston 


Point 


65.27 

9.45 

481.95 


Area 


174.02 

24.94 

200.07 


On-road 


306.60 

38.27 

251.72 


Non-road 


105.19 

10.99 

129.98 


Total 


651.08 

83.65 

1063.72 


C.  Calculation  of  the  1996  Target  Level 
of  Emissions 

Texas  subtracted  the  noncreditable 
reductions  from  the  FMVCP  and  Reid 
Vapor  Pressure  program  from  the  1990 
emissions  inventory.  This  subtraction 


results  in  the  1990  adjusted  inventory. 
The  total  required  emission  reduction 
required  to  meet  the  15  Percent  Plan 
requirement  equals  the  sum  of  15 
percent  of  the  adjusted  inventory,  plus 
reductions  to  offset  any  growth  that 


takes  place  between  1990  and  1996, 
plus  any  reductions  that  result  from 
corrections  to  the  I/M  or  VOC  RACT 
rules.  Table  2  summarizes  the 
calculations  for  the  Dallas/Fort  Worth, 
El  Paso  and  Houston  areas. 


Table  2.— Calculation  of  Required  Reductions  (Tons/Day) 


1990  Emission  Inventory 

1990  Adjusted  

1 5%  of  adjusted  _ 

RACT  and  I/M  Corr  

1996  Target  

1996'  Projection  

Required  Reduction 


Dallas/Fort 
Worth 


651.08 
548.83 
82.32 
.99 
465.52 
583.07 
117.55 


El  Paso 


83.65 
69.40 
10.41 
1.57 
57.42 
73.61 
16.19 


Houston/ 
Galveston 


1063.72 

975.39 

146.31 

16.31 

812.77 

1026.27 
213.27 


1996  forecasted  emissions  with  growth  and  pre- 1990  controls. 


D.  Projections  of  Growth 

As  can  be  seen  from  tiie  calculations 
in  Table  2,  an  important  component  of 
calculating  the  required  emission 
reductions  is  to  project  the  amount  of 
growth  in  emissions  that  is  expected 
between  1990  and  1996.  Since  the  1996 
emissions  are  related  to  the  1990 


emissions,  the  changes  in  the  1990 
emission  inventory  resulted  in  changes 
to  the  1996  projections.  In  addition,  as 
discussed  previously,  Texas  has 
projected  reductions  in  the  emissions 
from  surface  cleaning,  auto  refinishing 
and  military  aircraft  emissions  from 
1990  levels. 


E.  Deficiencies  Identified  in  the  January 
29,  1996,  Federal  Register 

In  the  January  29,  1996,  Federal 
Register,  the  EPA  identified  several 
areas  where  it  was  believed  that  Texas 
had  projected  too  much  emission 
reduction  for  particular  control 
measures.  The  EPA  has  reviewed  the 
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State's  August  9,  1996,  SIP  revision  and 
believes  that  it  addresses  the  EPA's 
previously  identified  concerns.  A  brief 
discussion  of  the  previously  identified 
concerns  and  how  they  have  been 
addressed  follows: 

El  Paso  Stage  II 

In  the  previous  submittal,  the  EPA 
believed  that  for  the  El  Paso  area,  too 
much  emission  benefit  was  projected  for 
this  control  measure.  Texas,  in  the 
August  23.  1996.  SIP  revision,  corrects 
this  problem  by  adjusting  the  projected 
control  efficiency  from  98  percent  to  95 
percent. 

Architectural  and  Industrial 
Maintenance  Rules 

Texas  projected  emission  reductions 
for  this  category  based  on  past  EPA 
guidance.  The  guidance,  however,  was 
changed  in  a  memorandum  dated  March 
22.  1995,  (Credit  for  the  15  Percent  Rate- 
of-Progress  Plans  for  Reductions  from 
the  Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule).  In  the 
August  9,  1996,  SIP  revision,  the 
emission  reduction  estimate  is  revised 
based  on  the  more  recent  guidance. 

Emission  reductions  from  the  AIM 
rule  are  based  on  the  rule  proposed  by 
the  EPA  on  June  25,  1995,  which 
expected  compliance  by  April  1997. 
Subsequently,  the  issuance  of  the  rule 
has  been  delayed.  The  EPA  has 
negotiated  a  compliance  date  of  no 
earlier  than  lanuary  1,  1998.  The 
previous  guidance  allowed  States  to 
take  emission  reduction  credit  for  the 
.MM  rule  even  though  the  reductions 
were  not  expected  to  occur  until  April 
1997.  The  EPA  believes  that  even 
though  the  compliance  date  has  been 
pushed  back  to  January  1,  1998,  the 
emission  reduction  from  the  national 
AIM  rule  is  creditable  in  State  15 
Percent  Plans. 

Industrial  Wastewater 

In  the  January  29,  1996,  Federal 
Register,  the  EPA  proposed  that  Texas 
had  projected  too  high  a  control 
efficiency  for  this  control  measure.  The 
EPA  continues  to  believe  that  the 
control  efficiency  projected  by  Texas  for 
this  measure  is  too  high.  Texas, 
however,  believes  that  die  rule 
effectiveness  originally  used  for  this 
control  measure  was  too  low.  The  EPA 
agrees  that  this  is  likely  the  case.  The 
combination  of  rule  effectiveness  and 
control  efficiency  determine  the  overall 
reductions.  Therefore,  the  EPA  believes 
that  the  overall  reductions  should  be 
accurate.  Texas  has  committed  to  study 
emissions  from  this  category  to 
determine  actual  control  efficiency  and 
rule  effectiveness  for  the  category.  In 


light  of  the  above,  the  EPA  believes  that 
it  is  appropriate  to  propose  approval  of 
these  projected  emission  reductions. 
The  EPA  will  work  with  Texas  to 
further  study  the  emissions  from  this 
source  category  as  part  of  determining 
whether  RACT  has  been  instituted  for 
this  category  of  emissions. 

Employee  Commute  Options  (ECO) 

In  the  Houston  area,  Texas  previously 
relied  on  this  program  to  provide 
emission  reductions.  The  EPA  approved 
the  State  ECO  program  on  March  7, 
1995  (60  PR  12442).  Public  Law  104-70, 
which  was  passed  by  Congress  in 
December  1995,  gave  flexibility  to  the 
states  in  meeting  the  requirements  of  the 
ECO  program.  Specifically,  the 
legislation  allowed  states,  that  prior  to 
its  enactment  were  required  to 
implement  ECO  programs,  to  "remove 
such  provisions  bora  the  State 
Implementation  Plan,  or  withdraw  its 
submission,  if  the  state  notifies  the 
Administrator,  in  writing,  that  the  state 
has  undertaken,  or  will  undertake,  one 
or  more  alternative  methods  that  will 
achieve  emission  reductions  equivalent 
to  those  to  be  achieved  by  the  removed 
or  withdrawn  provisions."  The  State  of 
Texas  has  removed  the  ECO  emissions 
reduction  credit  from  the  Houston  1 5 
Percent  Plan  and  does  not  rely  on  the 
emission  reduction  of  1.81  ton/day 
which  was  projected  under  the  ECO 
program.  In  addition,  the  Governor  of 
Texas  has  notified  EPA  and  requested 
removal  of  the  Texas  ECO  rule  from  the 
SIP.  For  the  purposes  of  the  1 5  Percent 
SIP,  the  State  has  satisfied  the 
provisions  of  the  1995  legislation.  The 
EPA  will  act  on  the  Governor's  request 
under  a  separate  Federal  Register  action 
to  address  the  specific  requirements  of 
the  ECO  program  and  its  removal  from 
the  SIP. 

Marine  Vessel  Loading 

In  the  January  29,  1996  Federal 
Register,  the  EPA  noted  that  Texas  had 
projected  reductions  from  their  Marine 
Vessel  Loading  Rule  for  area  sources 
(sources  with  less  than  25  tons/year 
emissions)  in  this  category.  The  rule, 
however,  only  covered  facilities  with 
emissions  greater  than  100  tons/year. 
Therefore,  the  emission  reductions  for 
area  sources  could  not  be  credited.  As 
discussed  previously,  in  subsequent 
studies,  Texas  has  learned  that  there  are 
no  area  source  emissions  in  this 
category  in  the  Houston  area.  Therefore, 
Texas  has  revised  its  emission  reduction 
estimates  to  remove  the  area  source 
emission  reductions. 


Acetone  Substitution 

Texas  had  projected  emission 
reductions  for  the  rules  to  regulate  the 
cultured  (synthetic)  marble  and  fiber 
reinforced  plastic  operations.  The  EPA, 
however,  has  added  acetone  to  the  list 
of  non-reactive  substauices.  Texas,  in  the 
August  9, 1996,  submittal,  has  removed 
emission  reduction  credit  for  these 
rules. 

Vehicle  Inspection  and  Maintenance  (1/ 
M) 

The  January  29,  1996  proposed 
limited  approval/limited  disapproval 
did  not  agree  with  the  emission 
reductions  projected  for  Vehicle  I/M 
because  Texas  had  discontinued  the 
program  after  submittal  of  the  15 
Percent  Plan.  On  June  27,  1996,  the 
Region  received  the  State's  revised  I/M 
plan.  The  plan  contained  provisions  for 
the  implementation  of  a  decentralized 
two-speed  idle  testing  program.  Testing 
is  required  annually  in  the  counties  of 
Harris,  Dallas,  Tarrant,  and  El  Paso.  The 
plan  was  submitted  under  the 
provisions  of  the  National  Highway 
Systems  E)esignations  Act  of  1995 
(NHSDA).  The  plan  also  allows  for,  but 
does  not  require,  loaded  mode  testing  in 
which  case  the  test  would  be  biennial. 
There  are  no  loaded  mode  testing 
commitments  or  credits  contained  in  the 
I/M  or  15%  planSIPs. 

In  the  Houston  area,  this  is  largely  a 
new  program.  In  the  El  Paso  and  Dallas/ 
Fort  Worth  areas  the  existing  program  is 
strengthened  by  provisions  for  remote 
sensing,  a  real  time  data  link  of  test 
stations,  auditing  and  enforcement, 
repair  effectiveness  support, 
performance  monitoring  and  evaluation 
and  gas  cap  pressure  testing.  The  plan 
start  dates  were  July  1,  1996,  for  Dallas/ 
Fort  Worth  and  January  1,  1997,  for 
Houston  and  El  Paso. 

On  October  3,  1996.  the  Region 
proposed  conditional  interim  approval 
of  the  revised  I/M  plan  (61  FR  51651). 
The  proposal  was  conditional  because 
the  State  needed  additional  legal 
authority  to  implement  portions  of  its 
plan  including,  test  on  resale 
provisions,  enforcement  of  remote 
sensing,  and  authority  for  re-registration 
denial.  The  approval  was  interim 
because  under  the  provisions  of  the 
NHDSA  the  State's  estimates  regarding 
network  type  were  to  be  based  on  good 
faith  estimates  with  the  credits  to  be 
evaluated  at  the  end  of  an  18  month 
interim  approval  period. 

The  EPA  has  reviewed  the  modeling 
of  the  projected  emission  reductions  for 
the  revised  I/M  program  provided  by 
Texas.  With  the  exception  of  the  gas  cap 
check,  Texas  has  projected  emissions 
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reductions  that  are  consistent  with  EPA 
guidance. 

However,  it  is  the  EPA's  position  that 
Texas  projected  more  emission 
reductions  than  the  EPA  feels  is 
appropriate  for  their  gas  cap  check.  The 
EPA  has  performed  modeling  to  assess 
the  amount  of  over  estimation.  For  the 
Houston,  Dallas/Fort  Worth  and  El  Paso 
areas,  the  amount  of  over  estimation  is 
estimated  to  be  0.5  tons/day,  0.8  tons/ 
day,  and  0.2  tons/day  respectively.  In 
each  of  these  areas  there  are  excess 
emission  reductions  that  are  sufficient 
to  cover  this  over  estimation. 

The  I/M  Program  was  challenged  in 
state  court.  The  Court  recently  ruled 
that  the  two  Senate  Bills  (19  and  178) 
challenged  were  an  unconstitutional 
"taking"  and  an  unconstitutional 
interference  with  contract.  Texas 
Testing  Technologies  I,  et  al.  v.  The 
State  of  Texas.  No.  95-1462  (126th  Dist. 
Court,  Travis  County,  Texas)  (April  21, 
1997).  The  suit  is  essentially  a  contract 
dispute  with  the  State  and  is  hence 
irrelevant  to  today's  proposal  to  accept 
the  State's  projected  emission 
reductions  in  the  15%  SIP.  The  State 
has  adequate  legal  authority  without  the 
two  Senate  Bills'  language  to  implement 
and  enforce  an  I/M  program  (except  for 
the  condititons  noted  in  the  October 
1996  Federal  Register  proposal). 
Therefore,  EPA  is  proposing  to  accept 
the  State's  projected  emissions 
reductions  with  the  exception  of  the 
projected  emissions  from  the  gas  cap 
check. 

F.  Impact  of  Vehicle  HM  Start  Dates 

Section  182(b)(1)  of  the  Act  requires 
that  States  containing  ozone 
nonattainment  areas  classified  as 
Moderate  or  above  prepare  SIPs  that 
provide  for  a  15  percent  VOC  emissions 
reduction  by  November  15,  1996,  Most 
of  the  15  percent  SIPs  originally 
submitted  to  the  EPA  contained 
enhanced  I/M  programs  because  this 
program  achieves  more  VOC  emission 
reductions  than  most,  if  not  all  other, 
control  strategies.  However,  because 
most  States  experienced  substantial 
difficulties  with  these  enhanced  I/M 
programs,  only  a  few  States  are 
currently  actually  testing  cars  using 
their  original  enhanced  I/M  protocols. 


In  September,  1995.  EPA  finalized 
revisions  to  its  enhanced  I/M  rule 
allowing  states  significant  flexibility  in 
designing  I/M  programs  appropriate  for 
their  needs  (60  FR  48029). 
Subsequently.  Congress  enacted  the 
NHSDA,  which  provides  States  with 
more  flexibility  in  determining  the 
design  of  enhanced  1/M  programs.  The 
substantial  amount  of  time  needed  by 
States  to  re-design  enhanced  1/M 
programs  in  accordance  with  the 
guidance  contained  within  the  NHSDA, 
secure  state  legislative  approval  when 
necessary,  and  set  up  the  infrastructure 
to  perform  the  testing  program 
precluded  States  that  revise  their  I/M 
programs  from  obtaining  emission 
reductions  from  such  revised  programs 
by  November  15,  1996. 

Given  the  heavy  reliance  by  many 
States  upon  enhanced  I/M  programs  to 
help  achieve  the  15  Percent  VOC 
emissions  reduction  required  under 
section  182(b)(1)  of  the  Act,  and  the 
recent  NHSDA  and  regulatory  changes 
regarding  enhanced  I/M  programs,  the 
EPA  recognized  that  it  was  no  longer 
possible  for  many  states  to  achieve  the 
portion  of  the  15  percent  reductions  that 
is  attributed  to  I/M  by  November  15, 
1996,  Under  these  circumstances, 
disapproval  of  the  15  percent  SIPs 
would  serve  no  purpose.  Consequendy, 
under  certain  circumstances,  the  EPA 
will  propose  to  allow  States  that  pursue 
redesign  of  enhanced  I/M  programs  to 
receive  emission  reduction  credit  from 
these  programs  within  their  15  Percent 
Plans,  even  though  the  emissions 
reductions  from  the  I/M  program  will 
occur  after  November  15,  1996. 

Specifically,  the  EPA  will  propose 
approval  of  15  percent  SIPs  if  the 
emissions  reductions  from  the  revised, 
enhanced  I/M  programs,  as  well  as  from 
the  other  15  Percent  Plan  measures,  will 
achieve  the  15  Percent  target  level  as 
soon  after  November  15.  1996,  as 
practicable.  To  make  this  "as  soon  as 
practicable"  determination,  the  EPA 
must  determine  that  the  15  Percent  SIP 
contains  all  VOC  control  strategies  that 
are  practicable  for  the  nonattainment 
area  in  question  and  that  meaningfully 
accelerate  the  date  by  which  the  15% 
level  is  achieved,  EPA  does  not  believe 


that  measures  meaningfully  accelerate 
the  15  Percent  date  if  they  provide  only 
an  insignificant  amount  of  reductions. 

G.  Acceptability  of  Texas  15  Percent 
Plans 

In  the  case  of  the  Dallas/Fort  Worth, 
El  Paso  and  Houston  areas.  Texas  has 
submitted  15  Percent  SIP  revisions  that 
demonstrate  they  achieve  the  necessary 
15  Percent  reductions  from  I/M  by  the 
end  of  1997.  The  Texas  I/M  program  is 
an  annual  program  w-hich  began  in 
Dallas/Fort  Worth  on  July  1.  1996,  and 
in  El  Paso  and  Houston  on  January  1, 

1997.  Texas  submitted  15  Percent  SIPs 
for  Dallas/Fort  Worth,  El  Paso,  and 
Houston  that  included  creditable 
control  measures.  Emission  reductions 
resulting  from  the  implementation  of 
the  state  adopted  control  measures  in 
the  15  Percent  Plans  have  already 
occurred.  Texas  has  relied  on  reductions 
from  the  AIM  rule.  The  AIM  reductions 
are  expected  to  occur  by  January  1, 

1998.  Therefore,  the  EPA  believes  diat 
these  plans  will  achieve  the  required 
reductions  by  January  1,  1998.  The  EPA 
believes  that  these  SIPs  contain 
measures,  including  I/M,  that  achieve 
the  required  reductions  as  soon  as 
practicable  for  these  nonattainment 
areas. 

The  EPA  has  examined  other 
potentially  available  SIP  measures  to 
determine  if  they  are  practicable  for  the 
Dallas/Fort  Worth,  El  Paso  and  Houston 
Areas  and  if  they  would  meaningfully 
accelerate  the  date  by  which  these  areas 
reach  the  15  Percent  level  of  reductions, 
EPA  proposes  to  determine  that  the  SIPs 
for  the  Dallas/ Fort  Worth,  El  Paso  and 
Houston  Areas  contain  the  appropriate 
measures.  For  the  Dallas/Fort  Worth,  El 
Paso  and  Houston  area  no  additional 
measures  were  identified  that  could  be 
implemented  to  meaningfully  accelerate 
the  date  by  which  the  15  Percent  target 
level  could  be  attained.  For  a  complete 
discussion  of  the  control  measures 
considered,  please  see  the  Technical 
Support  Document  for  this  action. 

Tables  3  through  5  summarize  the 
control  measures  and  the  associated 
emission  reductions  used  to  achieve  the 
15  Percent  targets. 


Table  3.— Summary  of  Emission  Reductions:  Dallas/Fort  Worth  (Tons/Day) 


Required  Reduction  

Creditable  Reductions; 

RACT  Catch-up  ~ 

Stage  M  „...'..„„ 

Aircraft  Stage  III  

Other  VOC  storage,  transport  

I/M,  FMVCP  Tier  I,  Reformulated  Gas 

Bakenes  

Municipal  Landfills  


117.55 

4.03 
18.19 
0.60 
0.05 
69.46 
0.12 
3.49 
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Table  3.— Summary  of  Emission  Reductions:  Dallas/Fort  Worth  (Tons/Day)— Continued 


Carswell  Fire  Training  Pit  Closure  .., 

RE  Improvements  

Gas  Utility  Engines  » 

Reform  Off  Road  

TGMs  

Consumer/CommercJal  Products 

Gasoline  Terminals 

Fugitives  

Wood  Furniture «... 

AIM    

Traffic  Markings  - ~....- 

High  Pertormance  Maintenance 

Ottier  Speaal  Purpose  Coatjngs  _.., 


Tot^ 


Table  4.— Summary  Emission  Reductions:  El  Paso  (Tons/Day) 


Required  Reduction  

Creditable  Reductons: 

RACT  Catch-up  

Aircraft  Stage  III _ 

FMVCP  Tier  I,  1/M,  Low  RVP 

Offset  Pnntmg  

Vessel  Loading  ...„._..^ 

Fugitives  


RE  Improvements ....... 

Gas  Utility  Engines  

TCMs  

Architectural  Coatings 

Consumer'Commeraal  Products 

Muniapal  Landfills  

Industnal  Wastewater  

Bulk  Gasoline  Terminals  . ....... 

Outdoor  Burning  . ._ .. 

Wood  Furniture .. 

RVP  (off-road) L 

Traffic  Markings  

High  Performance  Maintenance  . 


Total 


Table  5.— Summary  Emissk5n  Reductions:  Houston/Galveston  (Tons/Day) 


Required  Reduction  „ , 

Creditable  Reductions: 

RACT  Catch-up  ._ _ „.. 

TSDF „ 

Stage  II  

General  Vent  Gas 

Reform  Gas,  l/M,  Tier  I  FMVCP  . 

Reform  (Off  Road) 

Vessel  Cleaning/Degassing 

Stage  I  ..._. . 

SOCMI  Ret.  &  Dist 

Fugitive  Controls 

RE  Improvements  _„ 

Gas  Utility  Engines  ..„ 

TCMs  

Consumer/Commercial  Products 

Manne  Vessel  loading  

Gasoline  Terminals _ 

Wood  Coating  _ 

Bakenes  

Architectural  Coatings 

Industnal  Wastewater _....... 

Traffic  Mannings  

Other  Speoal  Purpose  

High  Performance  Maintenance  . 


1.20 
4.86 
7.76 
4.23 
6.94 
4.09 
2.17 
0.07 
1.35 
4.77 
0.56 
0.96 
1.18 


136.07 


16.19 

0.71 
1.87 
0.02 
7.37 
0.56 
0.32 
1.13 
1.63 
0.88 
0.35 
0.80 
0.70 
0.21 
0.27 
0.77 
0.40 
0.04 
0.09 
0.09 
0.12 


18.32 


213.27 

27.81 

13.48 

16.89 

13.97 

40.41 

5.30 

3.01 

6.26 

1.68 

46.03 

12.82 

8.47 

0.36 

4.44 

15.73 

3.36 

0.37 

0.22 

5.03 

8.56 

0.56 

1.24 

0.99 


Table  5.— Summary  Emission  Reductions:  Houston/Galveston  (Tons/Day)— Continued 


Total 


237 


m.  Motor  Vehicle  Emissioiu  Budgets 

The  Clean  Air  Act,  section  176(c),  and 
the  transportation  conformity  rule 
require  the  states  to  establish  motor 
vehicle  emissions  budgets  (MVEB)  in 
any  control  strategy  SIP  that  is 
submitted  for  attainment  and 
maintenance  of  the  National  Ambient 
Air  Quality  Standards.  These  budgets 
will  be  used  to  determine  if  future 
transportation  plans  conform  with  State 
air  quality  plans.  The  budget  for  each 
area  has  been  calculated  by  projecting 
the  1996  Motor  Vehicle  emissions  and 
subtracting  the  emission  reductions 
from  planned  emission  control 
programs.  The  State  of  Texas  has 
established  a  MVEB  for  VOC  for  Dallas/ 
Fort  Worth,  El  Paso,  and  Houston.  The 
EPA  is  proposing  to  give  conditional 
interim  approval  of  the  following 
MVEB: 

Table  6.— 1996  VOC  Motor 
Vehicle  Emissions  Budgets 


Area 

VOC 

(Tons  per 
Day) 

Dalias/Forl  Worth 

165.49 

B  Paso  ; 

21.63 

Houston 

152.12 

rV.  Contingency  Measures 

Ozone  areas  classified  as  moderate  or 
above  must  include  in  their  submittals, 
under  section  172(c)(9)  of  the  Act, 
contingency  measures  to  be 
implemented  if  Reasonable  Further 
Progress  (RFP)  is  not  achieved  or  if  the 
standard  is  not  attained  by  the 
applicable  date.  The  General  Preamble 
to  Title  I,  (57  FR  13498)  states  that  the 
contingency  measures  should,  at  a 
minimum,  ensure  that  an  appropriate 
level  of  emissions  reduction  progress 
continues  to  be  made  if  attainment  or 
RFP  is  not  achieved  and  additional 
planning  by  the  State  is  needed. 
Therefore,  the  EPA  interprets  the  Act  to 
require  States  with  moderate  and  above 
ozone  nonattainment  areas  to  include 
sufficient  contingency  measures  in  the 
November  1993  submittal,  so  that  upon 


implementation  of  such  measures, 
additional  emissions  reductions  of  up  to 
three  percent  of  the  adjusted  base  year 
inventory  (or  a  lesser  percentage  that 
will  make  up  the  identified  shortfall) 
would  be  achieved  in  the  year  after  the 
failure  has  been  identified.  States  must 
show  that  their  contingency  measures 
can  be  implemented  with  minimal 
further  action  on  their  part  and  with  no 
additional  rulemaking  actions  such  as 
public  hearings  or  legislative  review  . 

Analysis  of  Specific  Contingency 
Measures 

The  following  is  a  discussion  of  each 
of  the  contingency  measures  that  have 
been  included  in  the  SIP  submittals  and 
an  analysis  of  their  acceptableness. 

Degassing  or  Cleaning  of  Vessels 

This  measure  was  adopted  as  part  of 
the  15  Percent  Plans  for  the  Houston 
area.  It  was  also  adopted  as  a 
contingency  measure  in  the  El  Paso  and 
Dallas/Fort  Worth  areas.  The  EPA 
believes  the  reductions  that  have  been 
projected  if  this  measure  is  needed  as  a 
contingency  measure  are  appropriate. 

Dry  Cleaning  Naphtha 

This  measujre  adopted  at  30  TAG 
115.552  as  a  contingency  measure 
would  call  for  control  of  dry  cleaners 
that  use  petroleum  naphtha.  This  rule 
was  adopted  as  a  contingency  measure 
in  the  Dallas/Fort  Worth,  El  Paso,  and 
Houston  areas.  The  EPA  has  evaluated 
this  measure  and  believes  that  it  will 
achieve  the  projected  reductions  in  the 
event  it  must  be  implemented. 

Offset  Printing 

Regulation  of  emissions  from  offset 
printing  was  adopted  as  a  15  Percent 
Plan  measure  in  the  El  Paso  area.  It  was 
also  adopted  as  a  contingency  measure 
in  the  Houston  and  Dallas/Fort  Worth 
areas.  The  EPA  believes  that  the 
emission  reductions  that  have  been 
projected  if  it  is  necessary  to  implement 
these  rules  are  appropriate. 

Commercial  Bakeries 

Texas  adopted  control  measures  for 
major  source  bakeries  in  Dallas/Fort 


Worth  and  Houston  as  part  of  the  15 
Percent  Plans.  Texas  also  adopted  for 
Dallas  and  El  Paso,  a  contingency 
measure  for  minor  source  bakeries  to  be 
controlled  in  the  event  a  milestone 
demonstration  or  attainment  date  is 
missed.  The  EPA  believes  the 
reductions  that  are  projected  if  these 
rules  are  implemented  are  appropriate. 

Transportation  Control  Measures  (TCM) 

In  Dallas/Fort  Worth  and  El  Paso, 
Texas  has  projected  that-additional 
emission  reductions  will  come  from 
transportation  control  measures  that 
will  be  implemented  in  the  1997  time 
frame.  TCMs  are  measures  such  as  High 
Occupancy  Vehicle  lanes  that  reduce 
emissions  by  modifying  the 
transportation  system.  The  EPA  believes 
the  projected  emission  reductions  have 
been  quantified  appropriately. 

Gas  Utility  Engines 

In  all  three  areas,  Texas  has  projected 
enrission  reductions  that  will  occur 
from  the  small  engine  rule  in  the  year 
following  the  required  milestone 
demonstration  or  1997.  The  EPA 
believes  that  these  reductions  have  been 
quantified  appropriately. 

Vehicle  Inspection  and  Maintenance 
and  Tier  I 

All  of  the  contingency  plans  rely  to 
some  extent  on  reductions  from  the 
inspection  and  maintenance  program. 
As  discussed  previously,  the  planned  1/ 
M  reductions  are  not  expected  to  occur 
until  the  end  of  1997.  Additional 
reductions  from  I/M  cannot  be  expected 
to  occur  in  the  time  frame  envisioned 
for  contingency  measures.  Therefore, 
these  reductions  cannot  be  credited 
toward  the  contingency  measures. 

However,  reductions  in  excess  of  the 
15  percent  plans  and  requirements 
achieved  from  measures  enumerated 
above  are  sufficient  to  ensure  that  the 
contingency  measure  target  of  three 
percent  is  met.  If  Texas  has  to 
implement  these  measures  for 
contingency  purposes  or  for  future  plans 
then  the  State  will  have  one  year  to 
backfill  the  contingency  plan. 


Table  7.— Summary  of  Acceptable  Contingency  Measures:  Dallas/Fort  Worth  (Tons/Day) 


Required  Contingency  

Creditable  Contingency  Reductions: 

Vessel  Cleaning „ 

Dry  Cleaning  Naphtha  ,. 

Offset  Printing  „ _ „..«.....,... _. .. 

Commercial  Bakeries 


16.46 

0.18 
2.22 
0.85 
0.15 


37182 


Federal  Register  /  Vol.  62.  No.  133  /  Friday,  July  n,  1997  /  Proposed  Rules 


Table  7.— Summary  of  Acceptable  Contingency  Measures:  Dallas/Fort  Worth  (Tons/Day)— Continued 


TCMs  

Gas  Utility  Engines  1997  

Excess  reductions  from  15  Percent  measures 


Total 


Table  8.— Summary  of  Contingency  Measure  Reductions:  El  Paso  (tons/day) 


Required  Contingerx:y  - 

Creditable  Contingency  Reductions: 

Vessel  Cleaning  

Dry  Cleaning  Naphtha  

Commercial  BaKenes 

TCMs  

Gas  Utility  Engines  1997  

Excess  reductions  from  1 5  percent  measures 


Total 


Table  9.— Summary  of  Contingency  Measure  Reductions:  Houston/Galveston  (tons/day) 


Required  Contingency — 

Creditable  Contir)gency  Reductions: 

Municipal  Landfills  

Dry  Cleaning-Naphtha  ~ 

Offset  Pnnting  

Gas  Utility  Engines  1997  

Excess  Reductions  from  1 5%  measures 


Total 


2.03 

0.73 

18.52 


24.68 


2.08 

0.09 
0.30 
0.05 
0.53 
0.08 
2.13 


1.74 


29.26 

3.99 
1.88 
2.20 
0.76 
23.73 


32.56 


V.  Rulemaking  Action 

The  EPA  has  evaluated  the  Emissions 
Inventory,  15  Percent  Plans  and 
contingency  measures  submitted  as  part 
of  the  August  23,  1996  SIP  revision  for 
Texas.  The  EPA  has  also  reviewed  the 
MVEB  associated  with  these  15%  plans. 
The  EPA  proposes  to  give  full  approval 
of  the  revisions  to  the  1990  base  year 
inventory  for  Dallas/Fort  Worth,  El  Paso 
and  Houston/Galveston  Areas.  The  EPA 
proposes  to  give  Conditional  Interim 
approval  of  the  15  Percent  Plans  and 
associated  MVEB  for  the  three  areas. 
Finally,  the  EPA  proposes  to  give  full 
approval  of  the  contingency  plans  for 
these  three  areas. 

The  15  Percent  Plans  for  the  three 
areas  can  only  receive  a  conditional 
interim  approval  because  the  plans  all 
rely  in  part  on  emission  reductions  from 
the  revised  I/M  program.  The  EPA 
proposed  conditional  interim  approval 
of  the  I/M  program  for  the  three  areas  on 
October  3,  1996.  Therefore,  the  15 
Percent  Plans  can  only  receive 
conditional  interim  approval. 

Interim  Approval 

The  NHSDA  allows  States  to  make  a 
"good  faith"  estimate  of  the  reductions 
that  will  be  achieved  by  the  I/M 
program.  The  I/M  program  can  be  given 
interim  approval  during  an  18  month 
period  during  which  the  program  is 


evaluated  to  validate  the  "good  faith" 
estimate.  At  the  end  of  the  18-month 
interim  period,  the  interim  approval 
status  for  the  I/M  program  will 
automatically  lapse  pursuant  to  the 
NHSDA.  It  is  expected  that  the  State 
will,  at  that  time,  be  able  to  make  a 
demonstration  of  the  program's 
effectiveness  using  an  appropriate 
evaluation  criteria.  If  the  State  fails  to 
provide  a  demonstration  of  the 
program's  effectiveness  to  EPA  within 
18  months  of  the  final  interim  I/M 
rulemaking,  the  interim  approval  will 
lapse,  and  EPA  will  be  forced  to 
disapprove  the  State's  permanent  I/M 
SIP  revision.  An  I/M  disapproval  will 
result  in  a  15  Percent  Plan  disapproval 
unless  substitute  emission  reductions 
are  submitted.  Information  from  the  I/M 
program  evaluation  showing  the 
program  achieves  a  lesser  amount  of 
reductions  than  originally  projected  will 
be  used  in  the  final  action  on  the  15 
Percent  Plans.  Further  discussion  of  the 
requirements  for  final  approval  of  the 
I/M  program  are  discussed  in  the 
October  3. 1996,  Federal  Register  (61  FR 
51651). 

Conditional  Approval 

The  EPA  is  proposing  a  conditional 
approval  of  the  1 5  Percent  Plans 
contingent  upon  the  State  meeting  the 
conditions  outlined  in  the  proposed  I/M 


conditional  approval.  These  include  the 
State  obtaining  the  appropriate 
legislative  authority  as  needed  to 
implement  the  program  outlined  in  the 
Governor's  Executive  Order.  The  EPA 
proposes  that  if  the  State  fails  to  obtain 
the  needed  additional  legal  authority 
within  12  months  of  final  conditional 
interim  approval  of  the  15  Percent 
Plans,  the  15  Percent  Plan  approval  will 
convert  to  a  disapproval  after  a  letter  is 
sent  notifying  the  State  of  the 
conversion  to  disapproval. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

VI.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

This  action  has  been  classified  as  a  • 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
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Radiation.  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  ef  seq.,  EPA  must  prepare 
a  regulatory  fiexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  See  5  U.S.C. 
603  and  604.  Alternatively,  EPA  may 
certify  that  the  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  government 
entities  with  jurisdiction  over 
populations  of  less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  Act,  preparation 
of  a  fiexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  State  action.  The  Act 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds.  See 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  the  commitment,  it  will 
not  affect  any  existing  State 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  State 
submittal  does  not  affect  its  State- 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  Federal 
requirement. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 


EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
conditional  approval  action  proposed 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  fium  this 
action. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  1,  1997. 
Jerry  Clifford, 

Acting  Regional  Administrator. 
(FR  Doc.  97-18244  Filed  7-10-97;  8:45  am) 
BiUJMO  COOE  86aO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260,  261,  and  273 
[swH-FRL-sase-q 

Hazardous  Waste  Management 
System;  Modification  of  the  Hazardous 
Waste  Program;  Mercury-Containing 
Lamps 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  data  availability. 

SUMMARY:  The  Envirorunental  Protection 
Agency  (EPA)  is  making  available  to  the 
public  a  study  containing  information 
relating  to  its  Proposed  Rule  addressing 
the  management  of  mercury-containing 
lamps  under  the  Resource  Conservation 
and  Recovery  Act  Subtitle  C  hazardous 
waste  management  system  published  in 
the  Federal  Register  on  July  27,  1994. 
59  FR  39288.  The  study  consists  of  an 
electronic  model  and  report  that 
provides  an  assessment  of  mercury 
emissions  from  the  management  of 
mercury-containing  lamps  under 
different  approaches,  including  two  that 
were  discussed  in  the  Proposed  Rule:  A 


conditional  exclusion  from  hazardous 
waste  regulations  and  adding  iamp>s  to 
Universal  Waste  regulations  (May  11, 
1995,  60  FR  25542).  Readers  should 
note  that  only  comments  about  the 
study  discussed  in  this  Notice  of  Data 
Availability  virill  be  considered  by  the 
Agency  during  this  comment  period. 
The  Agency  is  not  reopening  the 
comment  period  for  the  July  27,  1994 
proposed  rule  through  this  Notice  of 
Data  Availability. 

DATES:  Comments  on  the  study  will  be 
accepted  through  August  25,  1997. 
AOORESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  docket  number 
F-97-FLEA-FFFFF  to:  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G),  U.S.  Envirorunental 
Protection  Agency  Headquarters  (EPA, 
HQ),  401  M  Street,  SW.,  Washington, 
DC  20460.  Hand  deliveries  of  comments 
should  be  made  to  the  Arlington,  VA, 
address  listed  below.  Comments  may 
also  be  submitted  electronically  by 
sending  electronic  mail  through  the 
Internet  to:  rcra- 

docket@epainail.epa.gov.  Comments  in 
electronic  format  should  also  be 
identified  by  the  docket  number  F-97- 
FLEA-FFFFF.  All  electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  If 
comments  are  not  submitted 
electronically.  EPA  is  asking 
prospective  commenters  to  voluntarily 
submit  one  additional  copy  of  their 
comments  on  labeled  personal  computer 
diskettes  in  ASCII  (TEXT)  format  or  a 
common  word  processing  format  that 
can  be  converted  to  ASCII  (TEXT).  It  is 
essential  to  specify  on  the  disk  label  the 
word  processing  software  and  version/ 
edition  as  well  as  the  commenter's 
name.  This  will  allow  EPA  to  convert 
the  comments  into  one  of  the  word 
processing  formats  utilized  by  the 
Agency  Please  use  mailing  envelopes 
designed  to  physically  protect  the 
submitted  diskettes.  EPA  emphasizes 
that  submission  of  comments  on 
diskettes  is  not  mandatory,  nor  will  it 
result  in  any  advantage  or  disadvantage 
to  any  commenter. 

Commenters  should  not  submit 
electronically  any  confidential  business 
information  (CBI).  An  original  and  two 
copies  of  CBI  must  be  submitted  under 
separate  cover  to:  RCRA  CBI  Document 
Control  Officer,  Office  of  Solid  Waste 
(5305W).  U.S.  EPA,  401  M  SU^t,  SW., 
Washington,  DC  20460. 

Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC). 
located  at  Crystal  Gateway  I,  First  Floor. 
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1235  Jefferson  Davis  Highway, 
Arlington.  VA  22202.  The  RIC  is  open 
from  9  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  federal  holidays.  To 
review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  (703)  603-9230. 
The  public  mav  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge  Additional  copies  cost  $0.15/ 
page.  Copies  of  the  electronic  emissions 
model  on  compact  disk  v^ill  be  available 
from  the  docket  at  no  charge. 

In  addition  to  being  available  for 
public  viewing  in  the  docket,  the 
electronic  model  and  report  discussed 
iH  this  Notice  will  also  be  available  in 
electronic  format  on  the  Internet.  Access 
to  documents  on  the  Internet  will  begin 
in  mid-July  1997.  Follow  these 
instructions  to  access  these  documents. 

VVVVW:  http://www.epa.gov/ 
epaoswer/hazwaste/id 

FTP:  ftp.epa/gov 

Logjn.  anonymous 

Password:  your  Internet  address 

Files  are  located  in  /pub/gopher/ 
OSWRCRA. 

The  official  record  for  this  action  will 
be  kept  in  paper  form.  Accordingly,  EPA 
will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the 
address  in  ADDRESSES  at  the  beginning 
of  this  document. 

EPA  responses  to  comments,  whether 
the  comments  are  written  or  electronic, 
will  be  in  a  notice  in  the  Federal 
Register  or  in  a  response  to  comments 
document  placed  in  the  official  record 
for  this  rulemaking.  EPA  will  not 
immediately  reply  to  commenters 
electronically  other  than  to  seek 
clarification  of  electronic  comments  that 
may  be  garbled  in  transmission  or 
during  conversion  to  paper  form,  as 
discussed  above. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  or  to  order  paper 
copies  of  this  Federal  Register 
document,  call  the  RCRA  Hotline. 
Callers  within  the  Washington.  D.C. 
Metropolitan -Area  must  dial  703—412- 
9810  or  TDD  703-412-3323  (hearing 
impaired).  Long  distance  callers  may 
call  1-800-424-9346  or  TDD  1-800- 
553-7672.  The  RCRA  Hotline  is  open 
Monday-Friday.  9:00  a.m  to  6:00  p.m., 
Eastern  Standard  Time.  For  other 
information  on  this  notice,  contact  Mr. 
Lyn  Luben  (5307W),  Office  of  Solid 
Waste.  401  M  St.  SW..  Washington,  DC 
20460,  phone  703-308-0508. 

A  telephone  line  and  electronic 
address  specifically  dedicated  to 


technical  support  for  the  Mercury 
Emissions  electronic  model  have  been 
established  for  the  public  comment 
period.  For  technical  assistance  on  any 
aspect  of  the  Mercury  Emissions 
electronic  model,  call  1-888-272-8729. 
Requests  for  assistance  may  also  be 
submitted  electronically  to 
mercurymodel@icfkaiser.com  or  may  be 
faxed  to  703-934-3740. 
SUPPLEMENTARY  INFORMATION:  On  July 
27,  1994,  the  Environmental  Protection 
Agency  issued  a  proposed  rule(59  FR 
39288J  proposing  two  alternative 
approaches  for  the  management  of 
mercury-containing  lamps. 

The  amount  of  mercury  released  into 
the  environment  from  spent  fluorescent 
lamps  was  a  key  uncertainty  identified 
in  the  1994  proposed  rule.  Since  the 
proposal,  the  Agency  has  continued  to 
collect  and  analyze  information  from 
other  sources  on  mercury  emissions 
from  the  management  of  spent 
fluorescent  lamps.  Part  of  this  ongoing 
effort  included  development  of  the 
Mercury  Emissions  study.  This  Notice 
announces  the  availability  of  this 
additional  information  and  the  mercury 
emissions  study. 

The  purpose  of  the  mercury  emissions 
study  is  to  provide  a  supplementary  tool 
for  the  assessment  of  amounts  and 
sources  of  mercury  emissions 
potentially  produced  under  alternative 
management  scenarios  for  spent 
fluorescent  lamps.  The  study  examines 
three  basic  elements  in  the  assessment 
of  mercury  emissions  associated  with 
the  disposal  of  spent  fluorescent  lamps: 
merciuy  input  into  the  waste 
management  system,  mercury  emissions 
from  the  management  of  spent  lamps, 
and  mercury  emissions  avoided  due  to 
the  installation  of  energy  efficiency 
lighting  and  the  corresponding 
reduction  in  power  generation 
requirements. 

The  study  is  considered  by  EPA  to  be 
a  qualitative  study  based  partly  on 
quantitative  analyses.  It  is  considered 
qualitative  by  EPA  due  to  limitations  of 
the  data.  The  study  should  be  used  in 
combination  with  available  scientific 
knowledge  to  help  evaluate  primary  and 
secondary  mercury  emissions 
potentially  associated  with  the 
management  of  spent  lamps. 

EPA  believes  the  following 
observations  may  be  derived  from  the 
study  results.  First,  mercury  emissions 
from  municipal  waste  combustors  are  a 
major  source  of  mercury  emissions  from 
lamps.  Second,  mercury  emissions  from 
lamps  broken  prior  to  recycling  or 
disposal  are  a  significant  contributor  to 
lamp  mercury  emissions.  These  two 
•  observations  are  derived  from  Table  3- 


2  in  the  report.  Finally,  as  detailed  in 
Table  3—4,  energy  savings  from  the  use 
of  fluorescent  lamps  and  the  resultant 
decrease  in  mercury  emissions  from 
coal-fired  utility  boilers  appear  to  be 
independent  of  spent  lamp  management 
approach.  ^ 

Data  Available  For  Review  and 
Comment 

The  Agency  requests  comment  on  the 
study  described  in  this  notice. 
Supporting  documents  used  in  the 
development  of  the  study  are  listed 
below.  Copies  of  reports  and  these 
supporting  documents  are  available  for 
inspection  in  the  docket  for  this  Notice. 

1.  HLnkley,  William  M.,  Bureau  of 
Solid  and  Hazardous  Waste 
Management,  Department  of 
Environmental  Protection,  State  of 
Florida,  Comments  on  EPA's  Proposed 
Rule:  Modification  of  the  Hazardous 
Waste  Program;  Mercury  Containing 
Lamps,  November  23,  1994. 

2.  Howley,  Joseph,  GE  Lighting:  Letter 
to  Ms.  Kristina  Meson  and  Ms.  Yvette 
Hopkins  of  the  U.S.  Enviromnental 
Protection  Agency,  August  20.  1996. 

3.  McGaughey,  James  F.,  et  al.  Eastern 
Research  Group.  Inc.  Mercury  and  Other 
Metals  Testing  at  the  GSF  Energy  Inc. 
Landfill  Gas  Recovery  Plant  at  the  Fresh 
Kills  Landfill;  Final  Report.  January 
1997. 

4.  National  Electrical  Manufacturers 
Association,  Environmental  Risk 
Analysis:  Spent  Mercury-Containing 
Lamps,  A  Summary  of  Current  Studies, 
(second  edition)  February  20.  1995. 

5.  National  Electrical  Manufacturers 
Association,  Environmental  Risk 
Analysis:  Spent  Mercury-Containing 
Lamps.  A  Summary  of  Current  Studies, 
(third  edition)  March  18,  1996. 

6.  State  of  California — Department  of 
Toxic  Substances  Control,  letter 
submitted  to  Alec  McBride  of  EPA, 
March  9,  1993. 

7.  State  of  Florida— Florida 
Department  of  Environmental 
Protection,  Managing  Spent  Fluorescent 
and  High  Intensity  Discharge  (HID) 
Lamps,  July  1996. 

8.  State  of  Florida,  Florida 
Department  of  Environmental 
Protection.  1995  Florida  Mercury- 
Containing  Lamp  Recycling  &  1996 
Florida  Mercury-Containing  Lamp 
Recycling.  May  20. 1997. 

9.  State  of  Miimesota — Minnesota 
Pollution  Control  Agency.  FAX 
submitted  to  Yvette  Hopkins  of  EPA, 
August  23.  1996. 

10.  State  of  Wisconsin — Department 
of  Natiu-al  Resources.  Letter  sent  to 
David  Layland  of  EPA,  February  26, 
1993. 
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11.  Sylvania  Corporation:  Meeting 
notes  and  follow-up  letter.  Meeting 
between  Ms.  Kristina  Meson,  EPA 
technical  staff,  and  personnel  from 
Sylvania  Corporation,  August  21,  1996. 
Sylvania  follow-up  comments  presented 
in  letter  dated  September  18,  1996. 

12.  TetraTech  Inc.  and  Frontier 
Geosciences  Inc..  Information  on  Fate  of 
Mercury  From  Mercury-Containing 
Lamps  Disposed  in  Landfills,  November 
1994. 

13.  Truesdale.  Robert  S..  et  al.. 
Research  Triangle  Institute, 
Management  of  Used  Fluorescent 
Lamps:  Preliminary  Risk  Assessment, 
(RTI  Project  No.  94U-5400-010). 
October  1992  (Revised  May  14,  1993). 

14.  United  States  Department  of 
Commerce,  Economics  and  Statistics 
Administration,  Bureau  of  the  Census. 
Current  Industry  Reports — Electric 
Lamps,  Summary  for  1992,  MQ36B(92)- 
5.  September  1993. 

15.  United  States  Department  of 
Commerce.  Economics  and  Statistics 
Administration.  Bureau  of  the  Census, 
Current  Industry  Reports — Electric 
Lamps,  Summary  for  1993,  (in: 
Commerce  News)  MQ36B(94)-1, 
November  1994. 

16.  United  States  Department  of 
Commerce.  Economics  and  Statistics 
Administration.  Bureau  of  the  Census. 
Current  Industry  Reports — Electric 
Lamps,  Summary  for  1994,  (in: 
Commerce  News)  MQ36B(94)-1,  July 
1995. 

17.  United  States  Department  of 
Energy.  Energy  Information 
Administration.  Commercial  Buildings 
Energy  Consumption  and 
Expenditures— 1992,  DOE/EL\- 
0318(92).  April  1995. 

18.  United  States  Department  of 
Energy.  Energy  Information 


Administration.  Commercial  Buildings 
Characteristics— 1992,  DOE/ELA- 
0246(92),  April  1994. 

19.  United  States  Department  of 
Energy,  Energy  Information 
Administration.  Electric  Power  Annual 
1995 — Generating  Capability,  Net 
Generation,  Fossil  Fuel  Statistics 
(consumption-stocks-receipts-costs) , 
Estimated  Retail  Sales/Revenue,  Voliune 
I  (DOE/EL\-0348(95),  July  1996. 

20.  United  States  Environmental 
Protection  Agency,  Mercury  Study. 
Report  To  Congress:  SAB  Review  Draft. 
EPA-452/R-96-001.  June  1996. 

21.  United  States  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  Lighting  Upgrade 
Technologies,  EPA  430-B-95-008, 
February  1997. 

22.  United  States  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation,  EPA  Green  Lights,  FAXes 
from  Geoffrey  Brown  to  Gary  Ballard. 
October  23, 1995  and  October  25,  1995. 

23.  United  States  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Control 
Technology  Center,  Evaluation  of 
Mercury  Emissions  From  Fluorescent 
Lamp  Crushing.  EPA-453/D-94-018. 
February  1994. 

24.  United  States  Enviroiunental 
Protection  Agency,  Standards  of 
Performance  for  Municipal  Waste 
Combustors — Direct  Final  Rule,  Federal 
Register,  VoL  60,  No.  243,  Tuesday, 
December  19,  1995.  25.  Waltisky,  Paul, 
Phillips  Lighting  Company:  Letter  to 
Ms.  Kristina  Meson,  Environmental 
Protection  Agency.  September  30,  1996. 

Dated:  July  3.  1997. 
Elizabeth  Cotsworth, 

Acting  Director,  Office  of  Solid  Waste. 

[FR  Doc.  97-18246  Filed  7-10-97;  8:45  am] 

BILUNG  CODE  6600-60-P 


DEPARTMENT  OF  DEFENSE 
48  CFR  Parts  245  and  252 

[DFARS  Case  92-D024] 

Defense  Federal  Acquisition 
Regulation  Supplement; 
Demilitarization 

AGENCY:  Department  of  Defense  (DoD). 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  This  extends  the  public 
comment  period  for  the  proposed  rule 
concerning  Demilitarization  that  the 
Department  of  Defense  published  on 
June  5.  1997  (62  FR  30832).  The  end  of 
the  comment  period  is  extended  from 
August  4.  1997  to  August  15.  1997. 

DATES:  Comments  on  the  proposed  rule 
should  he  submitted  in  writing  to  the 
address  shown  below  on  or  before 
August  15.  1997,  to  be  considered  in  the 
formulation  of  a  final  rule. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to:  Defense 
Acquisition  Regulations  Council,  Attn: 
Mr.  Rick  Layser.  PDUSD(A&T)DP(DARJ, 
IMD  3D139.  3062  Defense  Pentagon, 
Washington,  DC  20301-3062.  Telefax 
number  (703)  602-0350.  Please  cite 
DEARS  Case  92-0024  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  COtiTACT:  Rick 

Layser,  (703)602-0131. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 

Regulations  Council. 

[FR  Doc.  97-18219  Filed  7-10-97;  8:45  am) 

BILUNG  CODE  S000-04-M 
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Federal  Register 
Vol.  62,  No.  133 
Friday.  July  11.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  thai  are  applicable  to  the 
public.  Notices  ot  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  tiling  of 
petitions  and  applications  and  agency 
statements  ot  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

[Docket  No.  97-049-1] 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Approved  information 
collection  extension;  comment  request. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  an  extension  of  a  currently 
approved  information  collection  in 
support  of  the  National  Poultry 
Improvement  Plan. 

DATES:  Comments  on  this  notice  must  be 
received  by  September  9,  1997  to  be 
assured  of  consideration. 
ADDRESSES:  Send  comments  regarding 
the  accuracy  of  burden  estimate,  ways  to 
minimize  the  burden  (such  as  through 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology),  or  any  other  aspect  of  this 
collection  of  information  to:  Docket  No. 
97-049-1,  Regulatory  Analysis  and 
Development.  PPD.  APHIS,  suite  3C03, 
4700  River  Road  Unit  118,  Riverdale, 
MD  20737-1238.  Please  send  an  original 
and  three  copies,  and  state  that  your 
comments  refer  to  Docket  97-049-1. 
Comments  received  may  be  inspected  at 
USDA,  room  1141,  South  Building,  14th 
Street  and  Independence  Avenue  SW., 
Washington,  DC,  between  8  a.m.  and 
4;30  p.m..  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  INFORHdATlON:  For 
information  regarding  the  National 
Poultry  Improvement  Plan,  contact  Mr. 


Andrew  Rhorer,  National  Poultry 
Improvement  Plan  Coordinator, 
Operational  Support.  VS.  APHIS,  1500 
Klondike  Road.  Suite  A-102,  Conyers. 
GA  30207.  (770)  922-3496.  For  copies  of 
more  detailed  information  on  the 
information  collection,  contact  Ms. 
Celeste  Sickles,  Agency  Support  Service 
Specialist,  at  (301)  734-7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Poultry  Improvement 
Plan. 

OMB  Number:  0579-0007. 

Expiration  Date  of  Approval: 
November  30. 1997. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  National  Poultry 
Improvement  Plan  (NPIP)  is  a  voluntary 
Federal-State  cooperative  program  for 
the  improvement  of  poultry  breeding 
flocks  and  products  through  disease 
control  techniques.  The  Animal  and 
Plant  Health  Inspection  Service  (APHIS) 
of  the  U.S.  Department  of  Agriculture  is 
responsible  for  administering  the  NPIP, 
the  primary  purpose  of  which  is  to 
protect  the  health  of  the  U.S^  poultry 
population. 

Administering  the  NPIP  requires  us  to 
engage  in  a  number  of  information 
collection  activities,  which  are 
described  below.  We  are  asking  the 
Office  of  Management  and  Budget 
(OMB)  to  approve  the  continued  use  of 
these  information  collection  activities, 
which  are  critical  to  our  ability  to 
prevent  the  spread  of  contagious  poultry 
diseases  within  the  United  States. 

Flock  Selecting  and  Testing  Report  (VS 
Form  9-2) 

This  form  is  used  by  authorized 
agents  and  State  inspectors  when 
breeding  flocks  are  selected  and  tested. 
The  form  provides  space  for  the  number 
of  birds  tested  and  the  results  of  the  test. 
This  form  also  identifies  a  given  flock  as 
to  owner,  hatchery  affiliation,  stock, 
type,  purpose,  classification,  and  most 
importantly,  flock  location.  Since  most 
of  the  flocks  are  supply  flocks  for  the 
same  hatchery,  it  is  extremely  important 
to  know  the  location  of  the  flock.  The 
information  on  this  form  is  of  critical 
importance  when  an  investigation  must 
be  conducted  to  determine  the  source  of 
a  hatchery-disseminated  or  egg- 
transmitted  disease. 


Report  of  Sales  of  Hatching  Eggs, 
Chicks,  and  Poults  (VS  Form  9-3) 

NPIP  participants  use  this  form  to 
record  any  interstate  sales  of  their 
hatching  eggs,  chicks,  and  poults.  This 
document  is  used  by  both  APHIS  and 
the  receiving  State  to  monitor  the 
movements  of  these  items.  This  form 
also  serves  as  a  vital  investigative  aid 
when  APHIS  is  attempting  to  track 
down  the  source  of  a  poultry  disease. 
These  records  must  be  maintained  by 
producers  for  3  years. 

Summary  of  Breeding  Flock 
Participation  (VS  Form  9-4) 

This  report  form,  which  is  completed 
by  State  animal  health  authorities, 
contains  a  summary  of  blood  testing 
work  and  of  flock  participation  by 
classes  and  breeding  status.  It  is 
distributed  to  official  State  agencies 
from  our  offices  at  the  end  of  the  testing 
year  in  June  and  must  be  returned  to  us 
in  July.  With  this  information,  we  can 
publish  our  Tables  on  Hatchery  and 
Flock  Participation,  which  serve  as  an 
important  tool  in  monitoring  the  health 
status  of  participating  flocks. 

Report  of  NPIP  Hatchery  Participation 
or  Change  (VS  Form  9-5) 

This  form  is  completed  by  the  official 
State  Agency  to  record  an  NPIP 
participant's  decision  to  withdraw  from 
the  program,  or  to  record  a  producer's 
decision  to  join  the  program.  This 
document  is  also  used  to  record  a 
change  in  disease  program 
classification.  This  form  allows  us  to 
effectively  monitor  participation  in  the 
NPIP,  and  to  maintain  an  up-to-date  list 
of  program  participants,  their  addresses, 
and  other  important  information 
concerning  their  poultry  operations. 

Investigation  of  Salmonella  and 
Arizona  Isolations  (VS  Form  9-7) 

If  a  multi-State  disease  outbreak 
occurs,  the  NPIP  will  conduct  an 
investigation  and  share  the  resulting 
information  with  all  the  States  involved. 
VS  Form  9-7  is  one  of  the  tools  used  to 
complete  this  investigation;  it  provides 
the  investigating  State  agency  with  a 
uniform  method  of  compiling  and 
analyzing  information  that  can 
subsequently  be  used  to  study  trends, 
economic  importance,  and  other 
matters.  This  form  is  arranged  in 
sections  so  that  the  disease 
investigations  can  be  completed  in 
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stages  by  different  inspectors, 
depending  upon  the  location  of  the 
flock,  hatchery,  and  breeding  flock.  The 
inspector  obtains  some  of  the  needed 
information  by  interviewing  the 
appropriate  poultry  producers.  When 
several  States  are  involved  in  a 
puUonmi-typhoid  infection,  the 
completed  form  will  be  sent  to  each  of 
the  States  involved  so  that  all  of  them 
will  be  aware  of  the  investigation's 
outcome. 

Sentinel  Birds  Banded  for  Identification 
Prior  to  Flock  Vaccination 

When  a  Federally  licensed 
Salmonella  enteritidis  bacterin  is  used 
to  vaccinate  a  flock,  350  birds  must 
remain  unvaccinated  so  that  they  can  be 
used  to  conduct  the  necessary 
serological  tests  for  Salmonella 
pullorum  and  Salmonella  gallinamm. 
These  test  birds  must  be  banded  so  that 
they  can  be  recognized  as  sentinel  birds. 
A  report  is  submitted  annually  to 
APHIS,  from  the  various  States,  with 
information  from  their  participants  and 
data  required  by  the  various  disease 
control  programs  of  the  NPIP. 

Request  for  Salmonella  Serot]rping  CVS 
Form  10-3) 

This  is  a  National  Veterinary  Services 
Laboratory  (NVSL)  form  that  must  be 
completed  by  State  or  APHIS  personnel 
who  are  submitting  samples  for 
salmonella  serotyping.  If  samples  were 
sent  to  NVSL  without  this  form,  lab 
personnel  would  have  no  way  of 
identifying  any  given  sample  as  to  the 
flock  from  which  it  came,  or  even  the 
disease  for  which  the  sample  is  to  be 
tested. 

Printing  and  Mailing  Computerized 
Printouts 

These  printouts  are  constructed  by 
hatchery  operators  who  ship  large 
nvunbers  of  small  chick  orders  all  across 
the  United  States.  These  computerized 
lists  contain  all  the  information  found 
on  a  VS  9-3.  but  reduce  the  paperwork 
load  substantially  because  they  are 
computer  generated.  These  printouts  are 
sent  every  month  to  those  States  that 
request  them.  The  States  use  these 
printouts  to  monitor  the  number  of 
small  chicks  they  are  receiving. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  We  need  this 
outside  input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies,  e.g..  permitting  electronic 
submission  of  responses. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .165  hours  per 
response. 

Respondents:  Flock  owners,  breeders, 
hatchery  operators,  and  State  veterinary 
medical  officers. 

Estimated  Number  of  Respondents: 
9,075. 

Estimated  Number  of  Responses  per 
Respondent:  5.139. 

Estimated  Total  Annual  Burden  on 
Respondents:  7.695  hours. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  7th  day  of 
July  1997. 

Craig  A  Reed, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[PR  Doc.  97-18204  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  341l>-a4-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docicet  No.  97-066-1] 

Genetically  Engineered  Virus  Resistant 
Plants;  Public  Meeting 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  We  are  advising  the  public 
that  the  Animal  and  Plant  Health 
Inspection  Service  will  hold  a  meeting 
to  discuss  several  issues  related  to  the 
use  of  transgenes  from  plant  viruses  in 
the  development  of  genetically 
engineered  plants.  The  meeting  will  be 
operated  as  a  workshop,  and  we  request 
that  interested  persons  register  2  weeks 
before  the  meeting  date. 
DATES:  The  meeting  will  be  held  in 
Riverdale,  MD,  on  Tuesday,  August  5, 
1997,  from  8  a.m.  until  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  in 
Training  Room  4  at  the  USDA  Center  at 


Riverside,  4700  River  Road,  Riverdale, 

MD. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  agenda  and  to 
register  for  the  meeting,  contact  Dr. 
James  White,  Biotechnology  and 
Scientific  Services,  PPQ,  APHIS,  Suite 
5B05,  4700  River  Road  Unit  147, 
Riverdale.  MD  20737-1236,  (301)  734- 
5940;  or  e-mail:  jwhitedaphis.u5da.g0v. 
Information  about  the  meeting  is  also 
available  on  the  Internet  at  the  APHIS 
Worid  Wide  Web  site:  http:// 
www.aphis.usda.gov/biotech. 
SUPPt-EMENTARY  INFORMATION:  The 
regulations  in  7  CFR  part  340. 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  Are  Plant 
Pests  or  Which  There  Is  Reason  to 
Believe  Are  Plant  Pests."  regulate, 
among  other  things,  the  introduction 
(importation,  interstate  movement,  or 
release  into  the  environment)  of 
organisms  and  products  altered  or 
produced  through  genetic  engineering 
that  are  plant  pests  or  that  there  is 
reason  to  believe  are  plant  pests.  Such 
genetically  engineered  organisms  and 
products  are  considered  "regulated 
articles."  Before  introducing  a  regulated 
article,  a  person  is  required  under 
§  340.0  of  the  regulations  to  either  (1) 
notify  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  in 
accordance  with  §  340.3  or  (2)  obtain  a 
permit  in  accordance  with  §340.4.  The 
regulations  in  §  340.6  provide  that  any 
person  may  submit  a  petition  to  APHIS 
seeking  a  determination  that  an  article 
should  not  be  regulated  under  7  CFR 
part  340.  In  this  regard,  APHIS  believes 
it  appropriate  to  review  any  new 
scientific  issues  associated  with  the 
release  of  certain  genetically  engineered 
organisms  when  questions  arise 
concerning  the  use  of  such  organisms  in 
the  environment. 

To  provide  an  opportunity  for  a 
discussion  of  the  scientific  issues 
surrounding  the  development  of  certain 
virus  resistant  plants,  APHIS  has 
scheduled  a  workshop  to  be  held  in 
Riverdale,  MD,  on  August  5,  1997. 
Three  issues  will  be  addressed  in  the 
meeting. 

(1)  Some  plant  viruses  replicate  in  a 
limited  number  of  plant  cells.  If  a  plant 
is  engineered  to  be  resistant  using  one 
of  the  genes  from  these  viruses  and  the 
transgene  is  produced  in  all  the  plant 
cells,  does  this  raise  the  likelihood  of  a 
new  virus  appearing  via  recombination? 

(2)  The  next  generation  of  genetically 
engineered  virus  resistant  plants  may 
contain  several  transgenes  derived  from 
one  virus,  e.g.,  replicase  and  coat 
protein.  Does  the  presence  of  a  larger 
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proportion  of  the  genome  of  a  virus  in 
a  plant  raise  the  likelihood  of  a  new 
virus  appearing? 

(3)  Most  scientific  discussions  of  the 
risks  associated  with  the  use  of 
transgenes  focus  on  transgenes  derived 
from  RNA  viruses.  Are  there  any 
additional  concerns  with  use  of 
transgenes  derived  from  single  stranded 
DNA  plant  viruses,  e.g.,  geminiviruses? 

APHIS  has  invited  a  group  of 
scientists  with  recognized  expertise  in 
viral  recombination  to  explore  these 
subject  areas.  The  public  is  invited  to 
attend  and  to  participate  in  the 
discussions.  We  expect  to  provide  a 
summary  of  the  discussions,  which  will 
be  made  available  on  the  APHIS  World 
Wide  web  site,  or  by  contacting  the 
individual  listed  under  FOR  FURTHER 
INFORKWnON  CONTACT. 

We  request  that  interested  persons 
submit  registrations,  which  should 
include  name,  address,  and  telephone 
number,  by  July  22. 1997.  to  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Done  in  Washington,  DC,  this  2nd  day  of 
July  1997. 
Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
|FR  Doc.  97-18144  Filed  7-10-97;  8:45  ami 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

[3410-11] 

Ramshom  Forest  Vegetation 
Management,  Shoshone  National 
Forest,  Fremont  County,  Wyoming 

AOENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepate 
environmental  impact  statement. 

SUMMARY:  The  Forest  will  prepare  an 
environmental  impact  statement  on  a 
proposal  to  manage  forest  vegetation  in 
the  upper  Brent  Creek  and  Tappen 
Creek  drainages  located  on  the  Wind 
River  District  of  the  Shoshone  National 
Forest  within  Fremont  County, 
Wyoming.  The  area  adopted  for  analysis 
in  the  EIS  corresponds  to  the  Ramshom 
Anjtlysis  Area  delineated  in  the  1986 
Forest  Land  and  Resource  Management 
Plan. 

The  proposal  includes  the  use  of 
prescribed  fire,  timber  harvest, 
fuelwood  sales,  aspen  stand 
enhancement  measures,  and  other 
practices  designed  to  improve  the  long 
term  health  and  diversity  of  forest 
vegetation  throughout  the  analysis  area. 
Optimum  use  would  be  made  of  small 


timber  sales  for  the  benefit  of  local 
businesses  and  operators.  About  700 
acres  would  be  treated  in  the  forest's 
suited  timber  base  to  partially  meet  the 
forest  health  and  diversity  objective. 
About  300  acres  would  be  treated  in  the 
forested  area  outside  the  suited  base  to 
assist  in  meeting  the  vegetation  health 
and  diversity  goal.  High  priority  for 
treatment  would  include  areas  where 
aspen  stands  are  in  danger  of  being  lost, 
where  there  is  a  high  degree  of  wildfire 
risk,  where  there  is  increased  mortality 
due  to  insect  and  disease  infestation  and 
in  large  stands  lacking  in  species  and 
structural  diversity. 

Approximately  two  miles  of  new  road 
construction  and  three  miles  of  road 
reconstruction  would  be  necessary  to 
access  the  suited  base  portion  of  the 
analysis  area.  The  proposal  includes 
closing  all  new  roads  and  existing 
closed  roads  opened  for  the  purpose  of 
this  project  following  completion  of  the 
project. 

The  scope  of  this  analysis  offers  the 
possibility  of  a  number  of  alternatives 
that  vary  the  mix  of  treatment  measures 
for  improving  forest  vegetation  health 
and  diversity  within  a  discrete  area. 

The  primary  underlying  purpose  for 
this  proposal  is  to  improve  the  health 
and  diversity  of  forest  vegetation  within 
the  Ramshom  analysis  area.  The  need 
for  doing  this  is  indicated  by  the 
imbalance  of  current  forest  conditions 
and  trends  with  respect  to  diversity 
standards  in  the  forest  plan,  and  by  the 
risks  associated  with  extensive  fuel 
buildups  and  insect  and  disease 
infestations.  THe  purpose  and  need 
focuses  on  the  forest  plan  goal  of: 
Improving  tree  age  class  and  species 
diversity  to  benefit  forest  health, 
recreation  experiences,  visual  quality, 
and  wildlife  habitat  (Forest  Plan  page 
III-8).  Forest  vegetation  diversity 
standards  to  be  exercised  in  meeting 
this  goal  are  found  in  Forest  Plan 
direction  on  pages  III-19  through  21. 

In  meeting  the  primary  goal,  a  number 
of  secondary  goals  are  addressed.  These 
include:  (1)  Managing  vegetation  types 
to  provide  multiple  benefits 
commensurate  with  land  capability  and 
resource  demand  (Forest  Plan  page  III- 
6);  (2)  Improve  the  health  and  vigor  of 
vegetation  types  outside  wilderness  and 
selected  types  in  wilderness  where 
necessary  (Forest  Plan  page  III-6;  (3) 
Integrate  vegetation  management  with 
resource  management  in  functional 
areas  (Plan  page  III-7);  (4)  Adopt  visual 
quality  objectives  that  will  maintain  or 
enhance  the  characteristic  landscapes  of 
the  Forest  (Plan  page  in-7);  (5j  Improve 
habitats  where  vegetation  conditions  are 
significantly  below  biological  potential 
(Plan  page  111-8);  (6)  Maintain  or 


improve  habitat  for  threatened  or 
endangered  species  (Plan  page  III-8);  (7) 
Rehabilitate  lands  in  declining  and 
unsatisfactory  watershed  condition 
(Plan  page  111-9);  (8)  Reduce  the 
accumulation  of  natural  fuels  (Plan  page 
in-8);  (9)  Reduce  damage*  by  insect^ 
disease,  and  other  Forest  pests  to 
acceptable  levels  through  integrated 
management  of  vegetation  (Plan  page 
ni-lO);  (10)  Provide  timber  sales  of 
sufficient  quantity  and  quality  to  attract 
investment  by  the  timber  industry  to 
accomplish  desired  vegetation 
management  (Plan  page  111-8). 

In  order  to  achieve  the  primary  goal 
in  the  Ramshom  area,  identified 
impacts  will  need  to  be  addressed 
through  mitigation  and  application  of 
forest  plan  standards  and  guidelines. 
This  includes  attention  to  cumulative 
impacts,  including  roads,  and  the  need 
to  meet  forest  plan  direction  for  "no  net 
increase"  in  roads  (Forest  Plan 
Allowable  Sale  Quantity  Record  of 
Decision,  pages  5—6,  and  Amendment 
No.  94-001).  The  area  analysis  being 
implemented  through  this  action  is 
supported  by  direction  to  take  an 
"ecosystem"  or  "landscape"  approach 
to  management  (Forest  Plan  Allowable 
Sale  Quantity  Record  of  Decision,  page 
5). 

The  decision  to  be  made  involves  the 
selection  of  an  appropriate  mix  of 
treatment  types  where  the  primary  goal 
is  improving  forest  health  eind  diversity, 
and  where  consideration  is  made  within 
that  context  for  meeting  secondary  goals 
through  treatment  type,  timing,  and 
design.  The  decision  will  also  include 
other  specific  mitigation  measures 
where  needed  to  meet  resource  needs 
determined  through  the  analysis  of 
impacts.  The  area  analysis  could  surface 
the  necessity  for  making  a 
nonsignificant  amendment  to  the  forest 
plan,  and  the  decision  would  address 
whether  or  not  to  do  so.  A  significant 
forest  plan  amendment  is  beyond  the 
scope  of  this  analysis. 

The  Forest  Service  invites  comments 
and  suggestions  on  the  scope  of  the 
analysis  to  be  included  in  the  draft 
environmental  impact  statement  (DEIS). 
In  addition,  the  Forest  Service  gives 
notice  that  it  is  beginning  a  full 
environmental  analysis  and  decision- 
making process  for  this  proposal  so  that 
interested  or  affected  people  may  know 
how  they  can  participate  in  the 
environmental  analysis  and  contribute 
to  the  final  decision. 
DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  by  August  8,  1997. 
ADDRESSES:  Send  written  comments  to 
Bob  Rossman,  ID  Team  Leader.  Wind 
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River  Ranger  District,  P.O.  Box  186, 
Dubois,  Wyoming  82513. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Rossman,  Project  Interdisciplinary  Team 
Leader,  (307)  455-2466. 

Field  trip:  In  response  to  requests 
received  during  earlier  scoping,  a  field 
trip  to  the  proposed  project  area  was 
conducted  for  the  public  on  June  24, 
1997.  Materials  developed  for 
participants  are  available  upon  request 
Informal  public  meetings  will  be 
scheduled  as  needed  throughout  the 
analysis  process. 

SUPPLEMENTARY  MFORMATION:  Over  the 
last  ten  years  there  has  been  a 
significant  amount  of  effort  devoted  to 
developing  a  consensus  on  conducting 
timber  harvest  in  the  Brent  Creek  area. 
Public  comments  were  solicited  in  1987 
and  1991.  Many  comments  were 
received  from  concerned  citizens, 
environmental  groups,  and  other 
governmental  agencies  as  a  result  of 
these  scoping  efforts.  Comments 
received  in  1991  were  refined  into 
issues  by  a  Forest  Service 
Interdisciplinary  Team,  representatives 
of  other  agencies,  and  several 
individuals.  An  alternative  formulation 
process  was  begun  at  this  time,  but  was 
discontinued  due  to  concern  about 
violating  the  Federal  Advisory 
Committee  AcL 

Scoping  of  a  timber  sale  proposal  was 
reinitiated  in  1997,  The  praiod  ended  on 
May  5,  1997.  An  Interdisciplinary  Team 
of  Forest  Service  resource  specialists 
reviewed  comments  raised  during  this 
period. 

Based  in  part  on  these  comments,  on 
the  history  of  difficult  issues  in  the 
Brent  Creek  area,  and  on  the 
controversiality  of  proposed  timber 
sales,  the  district  ranger  reevaluated  the 
purpose  and  need  for  action  and 
concluded  that  an  environmental 
impact  statement  should  be  prepared. 
Although  scoping  is  reinitiated  through 
this  Notice  of  Intent,  most  comments 
received  during  earlier  scoping  efforts 
are  considered  applicable  and  will  be 
retained.  People  who  wish  to  update 
their  earlier  comments,  based  on  the 
revised  purpose  and  need,  are 
encouraged  to  do  so.  The  Forest  Service 
particidarly  welcomes  any  assistance 
from  commenters  in  identifying  sources 
of  impact  on  and  off  the  Forest  to 
include  in  its  cumulative  effects 
analysis. 

The  Deciding  Official  will  be  Bob  Lee, 
Wind  River  District  Ranger,  1403  West 
Ramshom,  PO  Box  186,  Dubois, 
Wyoming,  82513,  unless  the  need  for  a 
nonsignificant  forest  plan  amendment  is 
indicated.  In  that  event,  the  Forest 
Supervisor  will  be  the  Deciding  Official. 


The  expected  publication  date  of  a 
draft  environmental  impact  statement  is 
during  Febmary  of  1998.  Following  this, 
a  45  day  period  will  be  allowed  for 
public  comment  on  the  draft.  This 
comment  period  will  commence  on  the 
day  the  Environmental  Protection 
Agency  publishes  a  "Notice  of 
Availability"  in  the  Federal  Register.  A 
completed  final  environmental  impact 
statement  is  anticipated  in  July  of  1998. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  severe  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model.  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (£.D.  Wis.  1980).  Because  of 
these  court  rulings  it  is  very  important 
that  those  interested  in  this  proposed 
action  jjarticipate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 
Please  note  that  comments  you  make  on 
the  draft  environmental  impact 
statement  will  be  regarded  as  public 
information. 

Note  further  that  comments  will  be 
available  for  public  inspection  during 
the  analysis  process,  and  that  in  most 
cases  the  name  of  the  commenter  will 


not  remain  confidential.  Those  who 
submit  anonymous  comments  will  not 
have  standing  to  appeal  the  subsequent 
decision  under  36  CFR  Parts  215  or  217. 
Persons  requesting  such  confidentiality 
should  be  aware  that  under  the  FOIA, 
confidentiality  may  be  granted  in  only 
very  limited  circumstances,  such  as  to 
protect  trade  secrets. 

Dated:  July  1.  1997. 
Rebecca  Aus, 

Forest  Supervisor. 

IFR  Doc.  97-18129  Filed  7-10-«7;  8:45  am] 

BILUNO  coot  3410-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Commtttee  of  Stale  Foresters 

AGENCY:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 

summary:  The  Committee  of  State 
Foresters  will  meet  in  Washington,  DC, 
on  August  6,  1997,  from  10  a.m.  to  12 
noon.  The  Committee  is  comprised  of 
seven  members  of  the  Executive 
Committee  of  the  National  Association 
of  State  Foresters.  The  meeting  provides 
an  opportunity  for  Committee  members 
to  consult  with  the  Secretary  of 
Agriculture  regarding  the  administration 
and  application  of  agency  programs, 
administered  under  Cooperative 
Forestry  Assistance  Act  of  1978.  The 
Under  Secretary  for  Natiual  Resources 
and  Enviroiunent  will  chair  the  meeting. 
The  meeting  is  open  to  the  public; 
however,  participation  is  limited  to 
Department  of  Agriculture  personnel 
and  Committee  members.  Members  of 
the  public  who  wish  to  attend  must 
register  in  advance  with  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT.  Persons  who  wish  to  bring 
cooperative  forestry  matters  to  the 
attention  of  the  Committee  may  file 
written  statements  with  the  Executive 
Secretary  of  the  Committee  before  or 
after  the  meeting. 

DATES:  The  meeting  will  be  held  August 
6.  1997. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Williamsbiu^  Room,  104-A  Jamie  L. 
Whitten  Building.  14th  and 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250. 

Send  written  comments  to  Joan  M. 
Comanor,  Executive  Secretary. 
Committee  of  State  Foresters,  c/o  Forest 
Service,  MAIL  STOP  1109,  USDA.  P.O. 
Box  96090,  Washington,  DC  20090- 
6090. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Jerilyn  Levi,  Staff  Assistant.  State  of 
Private  Forestry,  Forest  Service  (202) 
205-1041. 

Dated:  July  8,  1997. 
Joan  M.  Comanor, 

Deputy  Chief.  State  and  Private  Forestry. 
(FR  Doc  97-18283  Filed  7-10-97;  8:45  ami 

■ILUMG  CODE  3410-11-lfl 


Dated:  June  23, 1997. 
Jerry  L.  Mitchell, 

Acting  State  Conservationist,  USDA.  Natural 

Resources  Conservation  Service,  Little  Rock, 

Arkansas. 

[FR  Doc.  97-17652  Filed  7-10-96;  8:45  am) 

WLUNG  COO€  3410-1S-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Proposed  Change  to  Section  IV  of  the 
Field  Office  Technical  Guide  (FOTG)  of 
the  Natural  Resources  Conservation 
Service  in  Arkansas 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS) 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  FV  of  the 
FOTG  of  the  NRCS  in  Arkansas  for 
review  and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Arkansas  to  issue  a  new  conservation 
practice  standard  Prescribed  Grazing 
(Code  528A);  and  revised  conservation 
practice  standards  Fish  Stream 
Improvement  (Code  395)  and  Forest  Site 
Preparation  (Code  490)  and  Fence  (Code 
382)  and  Streambank  and  Shoreline 
Protection  (Code  580)  in  section  IV  of 
the  FOTG. 

DATES:  Comments  will  be  received  until 
August  11.  1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Kalven  L.  Trice, 
State  Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  Room 
5404  Federal  Building.  700  West  Capitol 
Avenue,  Little  Rock,  Arkansas  72201- 
3225.  Copies  of  the  practice  standards 
will  be  made  available  upon  written 
request.  Phone  501-324-5445. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days  the 
N'RCS  in  Arkansas  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period  a 
determination  will  be  made  by  the 
NRCS  in  Arkansas  regarding  disposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

National  Commission  on  Small  Farms 

AGENCY:  Natural  Resources 

Conservation  Service. 

ACTION:  Notice  of  intent  to  establish  a 

Federal  Advisory  Committee  with  a 

request  for  comments.  Notice  of  public 

meeting. 

summary:  The  U.  S.  Department  of 
Agricultiire  (USDA)  proposes  to 
establish  the  National  Commission  on 
Small  Farms  (Commission).  The 
purpose  of  the  Commission  is  to  gather 
and  analyze  information  regarding  small 
farms  and  ranches  and  recommend  to 
the  Secretary  of  Agriculture  a  national 
policy  and  strategy  to  ensiu^  their 
continued  viability.  This  notice  seeks 
comments  on  concerns  and  issues  that 
the  Commission  should  address.  The 
Commission  members  will  be  appointed 
at  a  later  time.  The  first  public  meeting 
of  the  Conunission  is  July  28,  1997. 
DATES:  Written  comments  must  be 
received  on  or  before  August  11,  1997. 
These  comments  will  be  summarized 
and  presented  to  the  Commission  prior 
to  their  next  meeting. 
PLACE,  DATE  AND  TIME  OF  MEETING:  The 
Commission  will  meet  from  9:30  a.m.  to 
5:00  p.m.  on  July  28  at  the  Agricenter 
International,  Banquet  Room,  C  Wing, 
7777  Walnut  Grove  Road,  Memphis,  TN 
38120.  The  first  part  of  the  meeting  will 
be  devoted  to  getting  the  Commission 
organized  and  the  remainder  of  the 
meeting  will  be  dedicated  to  listening  to 
oral  statements  that  will  be  limited  to 
seven  (7)  minutes.  Interested  parties 
wishing  to  provide  oral  or  written 
statements  should  contact  Jennifer 
Yezak  Molen,  Director,  National 
Conmiission  on  Small  Farms,  prior  to 
the  meeting. 

ADDRESSES:  Comments  and  statements 
should  be  sent  to  National  Commission 
on  Small  Farms,  U.S.  Department  of 
Agriculture.  P.O.  Box  2890.  Room  5239. 
South  Building.  Washington.  D.C. 
20013. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Yezak  Molen,  Director,  National 
Commission  on  Small  Farms,  at  the 
address  above  or  at  (202)  690-0648. 


SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.),  notice  is  hereby  given 
that  the  Secretary  of  Agriculture  intends 
to  establish  the  National  Commission  on 
Small  Farms,  hereinafter  referred  to  as 
the  Commission.  The  purpose  of  the 
Commission  is  to  gather  and  evaluate 
background  information,  studies,  and 
data  pertinent  to  small  farms  and 
ranches,  including  limited-resource 
farmers.  On  the  basis  of  the  review,  the 
Commission  shall  analyze  all  relevant 
issues  and  make  findings,  develop 
strategies,  and  make  recommendations 
for  consideration  by  the  Secretary  of 
Agriculture  toward  a  national  strategy 
on  small  farms.  The  national  strategy 
shall  include,  but  not  be  limited  to: 
changes  in  existing  policies,  programs, 
regulations,  training,  and  program 
delivery  and  outreach  systems; 
approaches  that  assist  beginning  farmers 
and  involve  the  private  sectors  and 
government,  including  assurances  that 
the  needs  of  minorities,  women,  and 
persons  with  disabilities  are  addressed; 
areas  where  new  partnerships  and 
collaborations  are  needed;  and  other 
approaches  that  it  would  deem 
advisable  or  which  the  Secretary  of 
Agriculture  or  the  Chief  of  the  Natural 
Resources  Conservation  Service  may 
request  the  Commission  to  consider. 

The  Secretary  of  Agriculture  has 
determined  that  the  work  of  the 
Commission  is  in  the  public  interest  and 
within  the  duties  and  responsibilities  of 
USDA.  Establishment  of  the 
Commission  also  implements  a 
recommendation  of  the  USDA  Civil 
Rights  Action  Report  to  appoint  a 
diverse  commission  to  develop  a 
national  policy  on  small  farms. 

The  Commission  will  be  headed  by  a 
Chairperson  and  two  Vice-Chairpersons. 
In  the  absence  of  the  Chairperson,  one 
of  the  Vice-Chairpersons,  as  designated 
by  the  Chairperson,  will  act  in  his/her 
stead.  Administrative  Staff  support 
essential  to  the  execution  of  the 
Commission's  responsibilities  shall  be 
provided  by  the  Natural  Resources 
Conservation  Service. 

Commission  members  shall  be 
appointed  by  the  Secretary  of 
Agriculture.  The  Commission  may  have 
as  many  as  thirty  (30)  members 
representing  a  mix  of  perspectives, 
experience,  and  ethnic  and  geographic 
diversity.  Members  will  represent  small 
farms  and  ranches,  finance,  commerce, 
rural  communities,  nonprofit 
organizations,  academia,  state  and  local 
governments.  Native  Americans, 
farmworkers,  and  other  interests  as  the 
Secretary  determines. 

Equal  opportunity  practices, 
consistent  with  USDA  policies,  will  be 


followed  in  appointments  to  the 
Commission.  To  ensure  that  a  national 
strategy  for  small  farms  takes  into 
account  the  needs  of  diverse  groups 
served  by  USDA  programs,  membership 
shall  include  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 
Pearlia  S.  HbmI, 

Acting  Assistant  Secretary  for 
Administration . 

(FR  Doc.  97-18438  Filed  7-10-97;  8:45  am) 
MLUNQ  COOE  M1fr-1»-P 


COMM[TTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DtSABLEO 

Procurement  List;  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  the  Prociuement 
List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 
EFFECTIVE  DATE:  August  11,  1997. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  On  May 
16  and  23,  1997,  the  Committee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notices 
(62  F.R.  27011  and  28443)  of  proposed 
additions  to  the  Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 


organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  hereby 
added  to  the  Procurement  List: 

Commodities 

Office  and  Miscellaneous  Supplies 
(Requirements  for  Fort  Dix,  New 
Jersey) 

Services 

Grounds  Maintenance,  Wheeler  Army 
Airfield  (improved  grounds  and 
landscaped  areas),  Oahu,  Hawaii 

Groimds  Maintenance,  Anthony  F. 
Eafrati  USARC.  Weirton.  West 
Virginia 

Linen  Management  Service,  Fleet  and 
Industrial  Supply  Center  (premium 
grade  linen)  Norfolk,  Virginia. 
This  action  does  not  affect  current 

contracts  awarded  prior  to  the  effective 

date  of  this  addition  or  options  that  may 

be  exercised  under  those  contracts. 

Beverly  L.  Milkman, 

Executive  Director. 

[FR  Doc.  97-18270  Filed  7-10-97;  8:45  am] 

BILUNG  CODE  tXA-W-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  F*urchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
commodities  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  11,  1997. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3.  Suite  403, 


1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  and  services 
listed  below  from  nonprofit  agencies 
employing  pCTsons  who  are  blind  or 
have  other  severe  disabilities.  I  certify 
that  the  following  action  will  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  v\rill  furnish  the 
commodities  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodities  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  knov^m  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodities 

Bag,  Vacuum  Cleaner,  Disposable 

M.R.  1000  thru  1008 

NPA:  New  York  City  Industries  for  the 

Blind,  Long  Island  City,  New  York 
Folder,  File 
7530-00-990-8884 
(Requirements  for  GSA  Fort  Worth, 

Texas  depot  only) 
NPA:  Georgia  Industries  for  the  Blind 

Bainbridge,  Georgia 
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Short  Run.  Short  Schedule  Duplicating 

(Program  2979-S) 
769O-00-NSH-0087 

(Requirements  for  the  Government 
Printing  Office,  San  Francisco,  CA) 

NPA:  Service  Disabled  Veterans 
Business  Association,  Stanford, 
California 

Books  and  Pamphlets  (Program  1995-S) 

7690-00-NSH-0088 

(Requirements  for  the  Government 
Printing  Office,  San  Francisco,  CA) 

NPA:  Service  Disabled  Veterans 
Business  Association,  Stanford, 
California 

Services 

Janitorial/Custodial 

Picatiimy  Arsenal  Buildings  1,  2,  3,  6, 

9, 10, 171, 172. 173,  174. 176,  178  and 

183 
Picatinny,  New  Jersey 
NPA:  Occupational  Training  Center  of 

Morris  County.  Cedar  Knolls.  New 

Jersey 

Mailing  Service 
USDA,  Farm  Service  Agency 
Phoenix,  Arizona 

NPA:  Goodwill  Community  Services, 
Inc.,  Phoenix.  Arizona 

Operation  of  Postal  Service  Center 
Building  337 

Goodfellow  Air  Force  Base,  Texas 
NPA:  MHMR  Services  for  the  Concho 

Valley,  San  Angelo.  Texas. 
Beverly  L.  Milkman, 
Executive  Director 
[FR  Doc.  97-18271  Filed  7-10-97;  8:45  am] 

BILLING  CODE  83&3-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Proposed  Additions  to  the 
Procurement  List;  Correction 

In  the  document  appearing  on  page 
33585.  F.R.  Doc.  97-16210.  in  the  issue 
of  June  20,  1997.  in  the  first  column, 
following  the  listing  for  Janitorial/ 
Custodial,  Puget  Sound  Naval  Shipyard, 
Bremerton,  Washington  should  read 
Janitorial/Custodial,  Puget  Sound  Naval 
Shipyard.  Manchester  Fuel  Depot  and 
Olympic  View  Industrial  Park, 
Bremerton,  Washington. 
Beverly  L.  Milkman, 
Executive  Director. 
(FR  Doc.  97-18272  Filed  7-10-97;  8:45  am) 

BILUNG  COOE  6353-01 -P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-822] 

Certain  Helical  Spring  Lock  Washers 
From  the  People's  Republic  of  China; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
helical  spring  lock  washers  (HSLWs) 
from  the  People's  Republic  of  China 
(PRC)  in  response  to  requests  submitted 
by  the  petitioner.  Shakeproof  Industrial 
Products  Division  of  Illinois  Tool  Works 
(SIP),  and  by  the  respondent.  Zhejiang 
Wanxin  Group  Co.,  Ltd..  (ZWG).  This 
review  covers  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  period  October  1.  1995  through 
September  30.  1996. 

We  have  preliminarily  determined 
that  sales  have  been  made  below  normal 
value  (NV).  If  these  preliminary  results 
are  adopted  in  our  final  results,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  equal  to  the 
difference  between  the  export  price  and 
NV. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument. 
EFFECTIVE  DATE:  July  11.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Underwood,  Donald  Little,  or 
Maureen  Flannery.  Import 
Administration,  International  Trade 
Administration,  U.S.  Depxartment  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone  (202)  482-4733. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  dated  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  amended  by  the  interim 
regulations  published  in  the  Federal 
Register  on  May  11, 1995  (60  FR  25130). 


Background 

On  October  19,  1993,  the  Department 
published  the  antidumping  duty  order 
on  HSLWs  from  the  PRC  in  the  Federal 
Register  (58  FR  53914).  On  October  1, 
1996.  the  Department  published  a  notice 
in  the  Federal  Register  (61  FR  51259) 
notifying  interested  parties  of  the 
opportunity  to  request  an  administrative 
review  of  the  antidumping  duty  order 
on  HSLWs  from  the  PRC.  On  October  30 
and  31.  1996,  in  accordance  with  19 
CFR  353.22  (a),  the  petitioner  and  ZWG, 
respectively,  requested  that  the 
Department  conduct  an  administrative 
review  of  ZWG,  also  known  as 
Hangzhou  Spring  Washer  Plant.  The 
notice  of  initiation  of  this  administrative 
review  was  published  on  November  15, 
1996  in  the  Federal  Register  (61  FR 
58513).  The  Department  is  conducting 
this  administrative  review  in 
accordance  with  Section  751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
are  HSLWs  of  carbon  steel,  of  carbon 
alloy  steel,  or  of  stainless  steel,  heat- 
treated  or  non-heat-treated,  plated  or 
non-plated,  with  ends  that  are  off-line. 
HSLWs  are  designed  to:  (1)  Fimction  as 
a  spring  to  compensate  for  developed 
looseness  between  the  component  parts 
of  a  fastened  assembly;  (2)  distribute  the 
load  over  a  larger  area  for  screws  or 
bolts;  and  (3)  provide  a  hardened 
bearing  surface. 

The  scope  does  not  include  internal 
or  external  tooth  washers,  nor  does  it 
include  spring  lock  washers  made  of 
other  metals,  such  as  copper. 

HSLWs  subject  to  this  review  are 
currently  classifiable  under  subheading 
7318.21.0030  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Although  the  HTS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

This  review  covers  the  period  October 
1. 1995  through  September  30. 1996. 

Separate  Rates  Determination 

To  establish  whether  a  company 
operating  in  a  state-controlled  economy 
is  sufficiently  independent  to  be 
entitled  to  a  separate  rate,  the 
Department  analyzes  each  exporting 
entity  under  the  test  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China  (56  FR 
20588,  May  6,  1991)  (Spari:yers),  as 
amplified  by  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  the  People's  Republic  of 
China  (59  FR  22585,  May  2, 1994) 
(Silicon  Carbide).  Under  this  policy, 
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exporters  in  the  non-market  economies 
(NMEs)  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  export  activities. 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management. 

In  the  first  and  second  administrative 
reviews  covering  the  periods  October 
15. 1993  through  September  30,  1994 
and  October  1.  1994  through  September 
30.  1995.  respectively,  we  determined 
that  ZWG  merited  a  separate  rate.  We 
have  found  that  the  evidence  on  the 
record  of  this  review  also  demonstrates 
an  absence  of  government  control,  both 
in  law  and  in  fact,  with  respect  to 
ZWG's  exports  according  to  the  criteria 
identified  in  Sparklers,  and  an  absence 
of  government  control  with  respect  to 
the  additional  criteria  identified  in 
Silicon  Carbide.  Because  we  determined 
that  ZWG  merited  a  separate  rate  under 
the  criteria  set  forth  in  Sparklers  and 
Silicon  Carbide,  and  because  no 
evidence  was  put  on  the  record  of  this 
review  demonstrating  that  ZWG  does 
not  merit  a  separate  rate  for  this  review, 
we  continue  to  assign  ZWG  a  separate 
rate. 

Export  Price 

For  sales  made  by  ZWG  we  used 
export  price,  in  accordance  with  section 
772(a)  of  the  Act,  because  the  subject 
merchandise  was  sold  to  unrelated 
purchasers  in  the  United  States  prior  to 
importation  into  the  United  States. 

We  calculated  export  price  based  on 
the  price  to  unrelated  purchasers.  We 
deducted  an  amount,  when  appropriate, 
for  foreign  inland  freight,  brokerage  and 
handling,  ocean  freight,  and  marine 


insurance.  We  valued  foreign  inland 
freight,  brokerage  and  handling,  ocean 
freight,  and  marine  insurance  using 
surrogate  data  based  on  Indian  costs.  We 
selected  India  as  the  surrogate  country 
for  the  reasons  explained  in  the 
"Normal  Value"  section  of  this  notice. 

Normal  Vahie 

For  companies  located  in  NME 
countries,  section  773(c)  (1)  of  the  Act 
provides  that  the  Department  shall 
determine  NV  using  a  factors-of- 
production  methodology  if  (1)  the 
merchandise  is  exported  bom  an  NME 
country,  and  (2)  the  information  does 
not  permit  the  calculation  of  NV  using 
home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act 

We  calculated  NV  based  on  factors  of 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 
353.52(c)  of  our  regulations.  We 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  (1)  per  capita  gross 
national  product  (GNP),  (2)  the  growth 
rate  in  per  capita  GNP,  and  (3)  the 
national  distribution  of  labor.  In 
addition.  India  is  a  significant  producer 
of  comparable  merchandise.  Therefore, 
for  this  review,  we  chose  India  as  a 
comparable  surrogate  on  the  basis  of  the 
above  criteria,  and  have  used  publicly 
available  information  relating  to  India  to 
value  the  various  factors  of  production. 
(See  memorandum  to  Maureen  Flannery 
from  David  Mueller,  dated  January  29, 
1997,  "Certain  Helical  Spring  Lock 
Washers  from  the  PRC:  Nonmarket 
Economy  Status  and  Surrogate  Country 
Selection,"  and  memorandum  to  the  file 
from  Tamara  Underwood,  dated  July  3. 
1997.  "India  Selected  as  Surrogate 
Country  for  Factors  Valuation  in  the 
Third  Administrative  Review  of  the 
Antidumping  Order  on  Certain  Helical 
Spring  Lock  Washers  from  the  People's 
Republic  of  China,"  which  are  in  the  file 
in  the  Central  Records  Unit  (room  B099 
of  the  Main  Commerce  building).) 

We  valued  the  factors  of  production 
as  follows: 

•  For  carbon  steel  wire  rod  values,  we 
used  the  average  cost  per  metric  ton  of 
carbon  steel  wire  rods  imported  from 
the  United  Kingdom  by  ZWG  during  the 
period  of  review.  We  made  further 
adjustments  to  account  for  the  freight 
costs  incurred  between  the  port  and 
ZWG. 

•  For  the  value  of  chemicals  used  in 
the  production  and  plating  process  of 
HSLWs,  we  used  per  kilogram  values 
obtained  from  the  Indian  publication 
Chemical  Weekly  and  from  the  Monthly 
Statistics  of  the  Foreign  Trade  of  India- 
Imports  (MFTI).  We  adjusted  to  account 


for  freight  costs  incurred  between  the 
supplier  and  ZWG. 

•  For  labor  values,  we  used  data  from 
the  Yearbook  of  Labor  Statistics  (YLS) 
published  by  the  United  Nations.  Data 
from  the  YLS  is  not  differentiated  by 
skill  level,  or  by  whether  the  labor  is 
direct  or  indirect.  Thus,  following  the 
method  established  in  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  from  the 
People's  Republic  of  China,  (60  FR 
52647,  October  10,  1995),  we  applied  a 
single  labor  value  to  all  reported  labor 
factors,  including  indirect  labor.  We 
adjusted  these  rates  to  reflect  the 
average  inflation  throughout  the  POR 
using  the  consumer  price  indices  (CPI) 
published  by  the  IMF. 

•  For  factory  overhead,  selling, 
general,  and  administrative  expenses, 
and  profit  values,  we  used  information 
from  the  April  1995  Reserve  Bank  of 
India  Bulletin  for  the  Indian  industry 
group  "Processing  and  Manufacturing: 
Metals,  Chemicals,  and  Products 
Thereof."  From  this  information,  we 
were  able  to  determine  factory  overhead 
as  a  percentage  of  the  total  cost  of 
manufacturing,  SG&A  as  a  percentage  of 
the  total  cost  of  manufacturing,  and  the 
profit  rate  as  a  percentage  of  the  cost  of 
manufacturing  plus  SG&A. 

•  For  packing  materials  values,  we 
used  the  per  kilogram  values  obtained 
from  the  MFTI.  Where  necessary,  we 
adjusted  these  values  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF.  We  made  further 
adjustments  to  account  for  freight  costs 
incurred  between  the  PRC  supplier  and 
ZWG. 

•  To  value  coal,  we  used  a  per 
kilogram  value  obtained  from  the  MFTI. 
We  adjusted  this  value  to  reflect 
inflation  through  the  POR  using  WPI 
published  by  the  IMF.  We  made  further 
adjustments  to  account  for  freight  costs 
incurred  between  the  supplier  and 
ZWG. 

•  To  value  electricity,  we  used  the 
price  of  electricity  for  1995  reported  in 
the  Confederation  of  Indian  Industries 
Handbook  of  Statistics.  We  adjusted  the 
value  to  reflect  inflation  through  the 
POR  using  WPI  published  by  the  IMF. 

•  To  value  water,  we  used  the 
November  1993  Water  Utilities  Data 
Book  for  the  Asian  and  Pacific  Region 
published  by  the  Asian  Development 
Bank.  We  adjusted  the  value  to  reflect 
inflation  through  the  POR  using  WPI 
published  by  the  IMF. 

•  To  value  truck  freight  rates,  we 
used  a  rate  derived  from  April  20,  1994 
issue  of  The  Times  of  India.  We 
adjusted  the  rate  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF. 
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•  To  value  shipping  freight,  we  used 
a  rate  reported  to  the  Department  in  the 
August  1993  cable  from  the  U.S. 
Embassy  in  India  which  was  submitted 
for  and  used  in  the  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Helical  Spring  Lock  Washers 
from  the  People's  Republic  of  China  (58 
PR  48833,  September  20.  1993).  We 
adjusted  the  rate  to  reflect  inflation 
through  the  POR  using  WPI  published 
by  the  IMF. 

Currency  Conversion 

We  made  currency  conversions 
pursuant  to  section  353.60  of  the 
Department's  regulations  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufac- 
turer/ex- 
porter 

Time  penod 

Margin 
(per- 
cent) 

Zhejiang 

Wanxin 
Group 
Co.,  Ltd. 

10/01/95-09/30/96 

13.64 

Parties  to  the  proceeding  may  request 
disclosure  within  5  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  353.28.  Any  interested 
party  may  request  a  hearing  within  10 
days  of  publication  in  accordance  with 
19'CFR  353.38  (b).  Any  hearing,  if 
requested,  will  be  held  44  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Interested  parties 
may  submit  case  briefs  within  30  days 
of  the  date  of  publication  of  this  notice 
in  accordance  with  19  CFR  353.38  (c). 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  may 
be  filed  not  later  than  37  days  after  the 
date  of  publication.  The  Department 
will  publish  a  notice  of  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries. 

Individual  differences  between  export 
price  and  NV  may  vary  from  the 
percentage  stated  above  for  ZWG.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  HSLWs  from 
the  PRC  entered,  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
the  publication  date,  as  provided  for  by 


section  751  (a)  (2)  (C)  of  the  Act:  (1)  For 
ZWG,  which  has  a  separate  rate,  the 
cash  deposit  rate  will  be  the  company- 
specific  rate  established  in  the  final 
results  of  this  administrative  review;  (2) 
for  all  other  PRC  exporters,  the  cash 
deposit  rate  will  be  the  PRC  rate,  which 
is  128.63;  and  (3)  for  Aon-PRC  exporters 
of  subject  merchandise  from  the  PRC, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter. 

These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
353.26  to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751  (a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  July  3,  1997. 
Joseph  A.  Spetrini. 
Acting  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  97-18287  Filed  7-10-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-485-602] 

Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  or  Unfinished,  From 
Romania:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  March  11. 1996.  the 
Department  of  Conmierce  ("the 
Department")  published  in  the  Federal 
Register  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  tapered 
roller  bearings  and  parts  thereof, 
finished  or  unfinished,  (TRBs)  from 
Romania  (62  FR  11152-55).  The  review 
covers  one  exporter  and  two  producers 


of  subject  merchandise  for  the  period 
June  1,  1995  through  May  31.  1996. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

We  received  no  comments  from 
interested  parties  with  regard  to  the 
Department's  preliminary  determination 
to  grant  Tehnoimportexport  a  separate 
rate  for  this  review.  Therefore,  for  the 
final  results  of  review,  we  reaffirm  our 
determination  that  TIE  is  entitled  to  a 
separate  rate. 

EFFECTIVE  DATE:  July  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Johnson  or  Carrie  Blozy.  AD/CVD 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave..  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3793. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  Part  353  of  19  CFR,  as 
amended  by  the  regulations  published 
in  the  Federal  Register  on  May  19, 1997 
(62  Fed.  Reg.  27296). 

Background 

On  March  11,  1996.  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
review  of  the  antidumping  duty  order 
on  TRBs  from  Romania.  We  have  now 
completed  this  administrative  review  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act),  and  19  C.F.R.  355.22.  As  a 
result  of  changes  made  to  the 
preliminary  results  based  on  interested 
party  comments,  the  calculated  margin 
for  imports  from  TIE,  the  only  company 
with  sales  covered  by  this  review,  has 
changed  to  2.70%. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  TRBs  from  Romania. 
These  products  include  flange,  take-up 
cartridge,  and  hanger  units 
incorporating  tapered  roller  bearings, 
and  tapered  roller  housings  (except 
pillow  blocks)  incorporating  tapered 
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rollers,  with  or  without  spindles, 
whether  or  not  for  automotive  use.  This 
merchandise  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  item  numbers  8482.20.00, 
8482.91.00,  8482.99.30,  8483.20.40. 
8483.30.40,  and  8483.90.20.  Although 
the  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  scope  of  this 
order  remains  dispositive. 

This  review  covers  28  companies  and 
the  period  June  1,  1995  through  May  31, 
1996.  Of  the  28  companies  for  which 
petitioner  requested  a  review,  only  TIE 
made  shipments  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR).  S.C. 
Rulmenti  Alexandria  and  S.C. 
Rulmental  S.A.  Brasov  produced  the 
merchandise  sold  by  TIE  to  the  United 
States,  but  have  stated  that  they  did  not 
ship  TRBs  directly  to  the  United  States. 
The  Department  has  received 
information  from  the  Government  of 
Romania  and  other  respondents  stating 
that  the  other  manufacturers/exporters 
covered  by  this  review  did  not  produce 
or  sell  TRBs  subject  to  this  review. 

Analjrsis  of  Commenta  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received 
comments  from  respondent,  TIE; 
petitioner,  the  Timken  Company;  and 
Universal  Automotive  Trading 
Company,  Ltd.  (Universal),  an  interested 
party.  Comments  submitted  consisted  of 
petitioner's  case  brief  of  April  10, 1997 
and  rebuttal  brief  of  April  17, 1997; 
respondent's  case  brief  of  April  10,  1997 
and  rebuttal  brief  of  April  24,  1997;  and 
Universal's  rebuttal  brief  of  April  17, 
1997. 

Comment  1:  Petitioner  asserts  that,  in 
valuing  material  inputs,  the  Department 
improperly  considered  two  types  of 
imports  into  Indonesia:  (1)  Materials 
from  non-market  economy  countries; 
and  (2)  small  quantities  of  materials 
from  individual  countries.  Petitioner 
also  contends  that,  when  deriving 
values  for  bearing-quality  steel  inputs 
based  on  Indonesian  six-digit  categories, 
the  Department  must  exclude  imports 
from  countries  that  are  known  not  to 
produce  bearing  quality  steel. 

Respondent  argues  that  the 
Department  should  include  data  from 
all  countries  except  for  those  countries 
which  exported  de  minimis  amounts  to 
Indonesia.  Respondent  asserts  that  the 
Department  should  reject  petitioner's 
proposal  to  exclude  data  from  coimtries 
which  are  not  listed  in  the  1994  edition 
of  Iron  and  Steel  Works  of  the  World  as 
producers  of  bearing-quality  steel 
because  there  is  no  evidence  that  this 


source,  which  it  presumes  contains 
1993  data,  contains  a  comprehensive  list 
of  all  bearing  steel  producers. 
Respondent  adds  that  petitioner's 
contention  that  data  from  these  same 
countries  should  be  included  for  the 
purposes  of  scrap  calculations  is 
inconsistent  and  would  lead  to  skewed 
results. 

Further,  respondent  argues  that 
among  the  countries  petiUoner  said 
must  be  excluded  are  some  highly 
industrialized  countries  which  have 
bearing  producers,  such  as  the 
Netherlands.  According  to  respondent, 
this  fact  makes  petitioner's  proposed 
methodology  suspect. 

Department's  Position:  We  agree  with 
petitioner  that  it  is  Departmental 
practice  to  exclude  imports  from 
coimtries  we  have  previously 
determined  to  be  non-market  economies 
(NMEs)  in  calculating  surrogate  values 
for  material  inputs,  where  such 
exclusions  are  possible  based  on  record 
information.  See,  e.g..  Tapered  Roller 
Bearings  and  Parts  Thereof,  Finished  . 
and  Unfinished,  from  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  {"1990-93  TRBs  from  the 
PRC").  61  FR  65527.  65532  (December 
13,  1996).  Therefore,  for  the  final 
results,  we  have  adjusted  the  surrogate 
values  accordingly  for  hot-rolled  steel 
bars  used  for  irmer  and  outer  races  (cups 
and  cones).  See  Attachment  1  of  the 
Analysis  Memorandum  for  the  Final 
Results  of  Review  Quly  7. 1997).  which 
is  on  file  in  the  Central  Records  Unit 
(room  B099  of  the  Main  Commerce 
Building). 

With  regard  to  the  exclusion  of  data 
pertaining  to  small  quantities  of  imports 
from  individual  countries,  we  agree  that 
the  inclusion  of  such  data  potentially 
may  be  distortive.  However,  the 
Department  will  only  disregard  small- 
quantity  import  data  when  the  per-unit 
value  in  fact  is  at  variance  with  other 
information  on  the  record.  See,  e.g.. 
Heavy  Forged  Hand  Tools  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews,  11814. 11815 
(Comment  2)  (March  13, 1997).  in  which 
the  Department  utilized  1995  Indian 
import  data  from  Saudi  Arabia  because 
it  was  comparable  to  other  data  on  the 
record.  Thus,  the  Department  will  reject 
data  from  countries  with  small 
quantities  of  imports  only  when  the  per 
unit  value  of  those  imports  is 
substantially  different  from  the  per  unit 
values  of  the  larger-quantity  imports  of 
that  product  from  other  countries. 
With  respect  to  the  exclusion  of 
material  input  data  from  countries 
which  allegedly  do  not  produce  bearing- 


quality  steel,  we  agree  with  petitioner 
that  such  information  should  be 
excluded  from  our  calculation  of 
surrogate  values  for  bearing-quality 
steel.  We  note  that  the  only  information 
on  the  record  of  this  review  regarding 
which  countries  produce  bearing  steel  is 
from  the  1994  edition  of  Iron  and  Steel 
Works  of  the  Worid.  Thus,  respondent's 
assertion  that  some  of  the  countries 
which  petitioner  has  identified  as  not 
producing  bearing-quality  steel  do  in 
fact  have  bearing  producers  is  not 
supported  by  any  record  evidence. 
Finally,  we  agree  with  petitioner's 
argument  that  countries  not  producing 
bearing  quality  steel  nevertheless  can 
produce  bearing-quality  scrap.  While 
respondent  has  asserted  that  a  failure  to 
adjust  the  surrogate  value  for  alloy  scrap 
when  making  such  an  adjustment  for 
bearing-quality  steel  would  lead  to 
"skewed  results,"  respondent  has  not 
explained  how  such  an  adjustment  is 
distortive.  In  fact,  consistently  adjusting 
values  only  when  record  evidence 
indicates  that  a  country  does  not 
produce  that  material  results  in  the  most 
reliable  calculation  of  surrogate  values. 

There  is  country-specific  information 
on  the  record  of  this  review  for  four 
material  inputs.  Based  on  this 
information,  we  have  adjusted  the 
surrogate  value  for  hot-rolled  steel  bars 
for  inner  and  outer  races  (cups  and 
cones)  to  exclude  small-quantity 
exports,  and  exports  from  countries  not 
known  to  produce  bearing-quality  steel, 
to  Indonesia.  Additionally,  we  have 
adjusted  the  surrogate  value  for  hot- 
rolled  alloy  steel  bar  in  coils  for  rollers 
to  exclude  exports  to  Indonesia  from 
countries  not  known  to  produce 
bearing-quality  steel.  See  Attachment  1 
of  the  Analysis  Memorandum  for  the 
Final  Results  of  Review. 

Comment  2:  Petitioner  claims  that  the 
value  for  non-alloy  scrap  is  anomalous, 
as  it  allegedly  amounts  to  almost  47 
percent  of  the  value  of  the  cold-rolled 
sheet  frtjm  which  it  would  be  produced. 
Instead,  petitioner  asserts  that  the 
Department  should  use  a  "reasonable" 
ratio  between  the  value  of  scrap  and  the 
value  of  the  steel  from  which  it 
originates,  such  as  the  20  percent  ratio 
that  was  used  in  the  redetermination  on 
remand  in  TRBs  from  the  PRC. 
Moreover,  petitioner  argues  that  the 
ratio  should  not  be  higher  than  the  ratio 
between  alloy  scrap  and  alloy  bar  for 
cups  and  cones  used  by  the  Department 
in  the  preliminary  results. 

Respondent  dia  not  comment  on  this 
issue. 

Department's  Position:  We  disagree 
with  petitioner.  We  note  that,  in  the 
1993-94  segment  of  this  proceeding, 
petitioner  put  forward  a  similar 
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argument  with  respect  to  the  value  used 
for  Polish  hot-rolled  scrap  in 
comparison  with  the  value  of  the 
finished  product.  In  Tapered  Roller 
Bearings  and  Parts  Thereof.  Finished 
and  Unfinished,  from  Romania:  Final 
Results  of  Review  (1993-94)  "Final 
Results  of  Review"),  62  FR  31075.  31077 
(June  6,  1997)  for  that  review  period,  we 
disagreed  with  petitioner,  noting  that 
petitioner  appeared  to  object  to  the  use 
of  the  Polish  hot-rolled  scrap  price 
based  solely  on  the  fact  that  the  price 
was,  in  petitioner's  opinion,  too  high. 
We  noted  that  petitioner  offered  no 
evidentiary  support  to  their  claim  that 
the  scrap  price  was  aberrant,  or  in  any 
way  out  of  line  with  hot-rolled  scrap 
prices  for  that  time  period.  Petitioner 
also  cited  Timken  Co.  v.  United  States. 
699  F.  Supp.  300  (CIT  1988)  in  that 
review,  claiming  that  the  Court  of 
International  Trade's  (CfT)  decision 
upheld  the  proposition  that  the 
Department  must  correct  unreasonably 
high  scrap  values.  However,  for  the 
1993-94  final  results,  we  rejected 
petitioner's  interpretation  of  the  CIT 
ruling,  noting  that  the  basis  of  the  CIT 
ruling  was  due  to  the  unexplained 
inconsistency  with  regard  to 
information  presented  in  two  embassy 
telexes.  Thus,  the  Department  found  in 
the  1993-94  final  results  that  "if  all  the 
information  in  the  two  telexes  had 
indicated  that  a  high  scrap  value 
relative  to  material  cost  was 
appropriate,  no  inconsistency  would 
have  existed." 

For  this  review,  petitioner  has  cited  to 
the  Federal  Circuit  appeal  894  F.2d  385 
(Fed.  Circ.  1990)  in  the  above  referenced 
Timkin  case.  The  Court  of  Appeals 
agreed  with  the  CIT's  finding  that 
Commerce  erred  in  failing  to  reconcile 
the  calculated  ratio  with  other  ratios  in 
the  record: 

these  values  must  be  contrasted  not  only 
with  the  20  percent  ratio  mentioned  in  the 
second  telex,  but  also  with  evidence  in  the 
record  that  the  scrap  steel/raw  steel  ratio  in 
other  countries  is  also  much  lower  *   •  * 

See  Timken  Co.  v.  United  States  at  894 
F.2d  at  388. 

By  contrast,  in  this  review,  petitioner 
has  not  identified  any  such  differing 
record  evidence  with  regard  to  non- 
^lloy  scrap/cold-rolled  sheet  ratios. 
Thus,  the  Federal  Circuit's  ruling  in 
Timken  does  not  require  the  Department 
to  reject  the  scrap  ratio  used  in  the 
preliminary  results  of  this  review. 

We  note  that  petitioner  has  proposed 
that  the  ratio  should  not  be  higher  than 
the  ratio  of  almost  26  percent  between 
alloy  scrap  and  alloy  bar  for  cups  and 
cones  used  by  the  Department  in  the 
preliminary  results.  However,  petitioner 


has  provided  no  justification  for  the 
proposition  that  using  the  alloy  scrap  to 
alloy  bar  ratio  is  in  any  way 
representative  of  the  non-alloy  scrap  to 
cold-rolled  sheet  ratio.  Furthermore, 
contrary  to  petitioner's  assertion,  we  do 
not  find  that  the  20  percent  value  used 
in  the  redetermination  on  remand  in 
TRBs  from  the  PRC  would  be  a 
reasonable  alternative,  because  that 
figure  applies  to  1987  data  from  India. 

Comment  3:  Petitioner  argues  that  the 
Department  has  applied  minimum  labor 
wages  to  value  labor,  and  therefore  has 
not  accounted  for  the  full  cost  to  the 
employer,  as  petitioner  states  is  required 
by  Departmental  practice.  Second, 
petitioner  contends  that  the  Defiartment 
applied  wages  from  the  wrong  industry 
because  wages  for  "laborers  in  the  iron 
and  steel  basic  industries"  are  not 
within  the  same  industry  category  as 
laborers  in  the  industry  producing 
bearings.  Third,  petitioner  asserts  that 
the  same  shortcoming  exists  for  the 
surrogate  value  used  for  wages  for 
indirect  labor,  since  the  Department 
used  data  for  supervisors  and  general 
foremen  from  the  "crude  petroleum  and 
natural  gas  production  industry." 
Petitioner  also  argues  that  the 
Department  should  not  use  this  data 
because  it  is  from  the  year  1992. 
Petitioner  contends  that  the 
Department's  preference  is  to  use  data 
concurrent  with  the  period  of  review 
whenever  possible. 

Finally,  petitioner  argues  that  the 
Department  was  mistaken  to  assume  an 
eight-hour  workday  for  Indonesian 
labor.  Petitioner  notes  that,  according  to 
two  publications.  Investing,  Licensing  & 
Trade  Conditions  Abroad:  Indonesia 
and  Doing  Business  in  Indonesia,  a 
seven-hour  working  day  is  the  norm  for 
Indonesia. 

In  light  of  the  alleged  deficiencies  of 
the  data  used  by  the  Department, 
petitioner  proposes  that  the  Department 
utilize  data  for  unskilled  and  skilled 
labor  and  factory  supervisors  in 
Indonesia  based  on  data  from  Investing, 
Licensing  8-  Trade  Conditions  Abroad: 
Indonesia. 

Respondent  contends  that  petitioner's 
proposed  labor  wage  calculation  is 
flawed.  First,  respondent  argues  that  the 
wage  rates  reported  by  petitioner  are  for 
generic  classifications  and.  thus,  are 
inherently  less  accurate  or  reliable  than 
those  relied  upon  by  the  Departq^ent 
(which  were  for  the  iron  and  steel 
industry).  Respondent  notes  that  the 
Department  has  rejected,  in  its  Final 
Antidumping  Duty  Determination: 
Disposable  Pocket  Lighters  from  the 
People's  Republic  of  China  (1995)  wage 
rates  from  Doing  Business  in  Indonesia 
"because  these  wages  were  specific  to 


Jakarta."  See  Calculation  Memorandum 
at  page  3. 

Second,  respondent  contends  that  the 
unskilled  labor  rate  put  forward  by 
petitioner  is  the  rate  for  Jakarta,  "the 
most  expensive  city  in  Indonesia." 
Respondent  states  that  there  are 
"several"  bearing  producers  in 
Indonesia,  not  all  of  whom  are  located 
in  or  near  Jakarta.  Further,  respondent 
claims  that  petitioner  has  acknowledged 
that  "the  only  Indonesian  bearing 
producer  known  to  the  Department 
*  *   *  is  located  close  to  Jakarta,"  and 
thus  is  not  in  Jakarta. 

Respondent  notes  that  petitioner's 
calculation  of  labor  assumes  4.15 
working  weeks  per  month.  Respondent 
claims  that  it  is  Department  practice  to 
use  4.33  weeks/month  in  its  surrogate 
labor  calculations.  Respondent  notes 
that  the  Department  applied  a  4.33 
weeks  per  month  and  42  hour  work 
week  to  calculate  labor  costs  for  the 
1994-95  review  of  this  proceeding. 
Therefore,  if  the  Department  chooses  to 
use  the  labor  data  provided  by 
petitioner,  respondent  claims  that  4.33 
weeks  per  month  should  be  employed. 

Respondent  disputes  petitioner's 
statement  that  there  is  a  maximum  of 
seven  working  hours  per  day  in 
Indonesia,  noting  that  the  Price 
Waterhouse  report  states  that  the  labor 
law  provides  for  a  six-day.  40  hour 
week.  Respondent  notes  that  the 
Department  applied  an  eight  hour  per 
day  wage  in  Disposable  Pocket  Lifters 
from  the  PRC. 

In  response  to  petitioner's  criticism  of 
the  rates  used  by  the  Department  in  the 
preliminary  results  of  review  as 
minimum  rates,  respondent  notes  that 
the  Department  has  relied  on  this  data 
in  previous  cases,  such  as  in  the  Final 
Antidumping  Duty  Determination: 
Disposable  Pocket  Lighters  from  the 
PRC,  Calculation  Memorandum  at 
Exhibits  B-1  and  B-4  (1995). 
Respondent  argues  that  it  is  unclear 
whether  added  benefits  such  as 
accident,  health  and  retirement 
insurance,  as  well  as  a  "bonus  "  wage, 
are  appropriate  for  application  to 
unskilled  laborers.  Even  if  they  are, 
respondent  argues  that  petitioner  has 
overstated  the  appropriate  allotment  for 
such  benefits. 

Department's  Position:  We  agree  with 
petitioner  that  the  source  from  which 
the  Department  took  the  labor  values 
indicates  that  these  values  are 
"minimum"  daily  wage  or  salary  rates. 
However,  the  unskilled  labor  value  is 
the  only  labor  value  on  the  record  of 
this  review  pertaining  to  an  industry  in 
Indonesia  comparable  to  the  bearings 
industry,  and  petitioner  has  suggested 
no  methodology  for  adjusting  this 
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figure.  Moreover,  there  is  no  indication 
on  the  record  that  the  "minimum"  rate 
for  the  industry  excludes  any  employee 
benefit  costs  normally  considered  by  the 
Department. 

With  regard  to  the  utilization  of  wage 
rates  for  laborers  in  the  iron  and  steel 
basic  industries,  we  agree  with 
petitioner's  fu-gument  that  the  iron  and 
basic  steel  industry  is  not  the  same  as 
the  bearings  industry.  The  Department's 
clear  preference  is  to  use  data  from  the 
same  industry,  when  that  is  possible 
from  the  information  placed  on  the 
record.  However,  we  note  that,  for  this 
review,  there  is  no  information  on  the 
record  which  pertains  specifically  to  the 
bearings  industry.  Furthermore,  as  the 
Department  indicated  in  its  surrogate 
country  selection  memorandum  (at 
attachment  4),  when  the  Department 
cannot  locate  information  from  the  same 
industry,  the  Department  attempts  to 
find  producers  of  "comparable" 
products  in  selecting  surrogate 
countries.  In  the  surrogate  country 
selection  memorandum,  the  Department 
noted  that  countries  with  "significant 
producers  of  any  steel  products"  may 
enable  the  Department  to  choose  that 
country  as  a  surrogate  (emphasis 
added).  See  Memorandum  to  the  File: 
Antidumping  Administrative  Review  of 
Tapered  Roller  Bearings  from  Romania: 
Selection  of  a  Surrogate  Country  in  the 
1995/96  Review.  February  25,  1997. 
Therefore,  we  find  that  applying  labor 
rates  from  the  iron  and  basic  steel 
industry  as  a  surrogate  value  for  the 
bearings  industry  is  appropriate. 

Finally,  we  agree  with  respondent 
that  the  data  proposed  by  petitioner 
from  the  publications  Investing, 
Licensing  &■  Trade  Conditions  Abroad: 
Indonesia  and  Doing  Business  in 
Indonesia  are  in  fact  less  preferable  than 
the  information  used  by  the  Department 
in  the  preliminary  results  with  respect 
to  valuing  unskilled  labor,  since  those 
data  are  not  specific  to  any  industry,  but 
instead  are  generic  classifications.  In 
fact,  the  guide  for  Doing  Business  in 
Indonesia  specifically  notes  that  "wages 
vary  significantly  according  to  industry 
and  location  within  Indonesia."  See 
Attachment  8,  page  104  of  petitioner's 
April  2,  1997  submission  of  factual 
information. 

The  Department  recognizes  that  the 
use  of  indirect  labor  costs  and  wages 
and  salaries  for  non-production  workers 
from  the  "crude  petroleum  and  natural 
gas  production  industry"  suffers  from 
the  limitation  of  not  being  derived  itom 
either  the  bearings  industry  or  an 
industry  comparable  to  the  bearings 
industry.  However,  we  note  that  none  of 
the  information  on  this  issue  placed  on 
the  record  by  petitioner  (or  respondent) 


is  applicable  to  an  industry  equivalent 
or  comparable  to  the  bearing  industry. 
Section  776(a)(1)  of  the  Act  stipulates 
that  if  the  "necessary  information  is  not 
available  on  the  record  •  •  •  the 
administering  authority  *  *  "shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title."  In  this  case,  in  determining  facts 
otherwise  available,  we  have  no  reason 
to  employ  an  adverse  inference  under 
Section  776(b).  Therefore,  for  the  final 
results  of  review,  we  determined  the 
ratio  between  the  average  wage  rate  for 
unskilled  laborers  and  the  average  wage 
rate  for  factory  supervisors  reported  in 
the  1996  publication  of  Investing, 
Licensing  &■  Trade  Conditions  Abroad: 
Indonesia.  Then,  we  used  this  ratio  to 
calculate  an  estimated  indirect  labor 
rate  by  applying  this  ratio  to  the  direct 
labor  rate  for  the  iron  and  basic  steel 
industry.  Thus,  the  resulting  figure 
estimates  the  wage  rates  for  non- 
production  workers  in  the  iron  and 
basic  steel  industry,  which  we 
determine  to  be  comparable  to  the 
bearing  industry.  See  Attachment  2  of 
the  Analysis  Memorandum  for  the  Final 
Results  of  Review. 

With  regard  to  petitioner's  statement 
that  the  Department's  "clear  preference" 
is  to  use  data  concurrent  with  the  period 
of  review  whenever  possible,  we  agree. 
However,  in  this  case  we  do  not  have 
any  useable  labor  data  that  is  concurrent 
with  the  period  of  review.  Moreover,  as 
we  discuss  in  response  to  Comment  6 
below  in  agreeing  with  petitioner 
regarding  the  use  of  data  from  the 
dinnerware  industry,  when  data  derives 
from  an  industry  not  comparable  to  the 
industry  under  review,  the  time  period 
from  which  the  data  is  derived  is  a  moot 
issue. 

We  note  that  respondent's  discussion 
of  the  appropriate  figure  to  use  for  the 
nimiber  of  weeks  per  month  is  moot,  as 
we  have  calculated  labor  rates  based  on 
daily  rates,  and  not  based  on  monthly 
figures. 

With  regard  to  the  appropriate 
number  of  hours  in  a  work  day  in 
Indonesia,  we  agree  with  petitioner  that 
record  evidence  indicates  that  the 
maximum  number  of  hours  in  each 
work  day,  according  to  Indonesian  labor 
law,  is  seven  hours.  See  petitioner's 
April  2,  1997  submission  of  factual 
information,  Attachment  8,  page  105. 
Since  the  figure  utilized  by  the 
Department  for  the  preliminary  results 
is  a  daily  rate,  respondent's  comment 
that  a  40  hour  work  week  is  spread  over 
six  days  may  become  relevant  only  if  it 
can  be  proven  that  the  daily  wage  rate 
reported  by  the  Bulletin  of  Labor 
Statistics  is  derived  from  a  weekly  wage 


rate.  While  the  document  reporting  the 
daily  wage  rate  also  indicates  that  a  40 
hour  work  week  is  the  norm  in 
Indonesia,  there  is  no  evidence  that  the 
daily  rate  is  derived  from  the  number  of 
hours  worked  each  week.  Absent  such 
record  evidence,  the  Department  finds 
no  basis  for  assuming  an  8  hour  work 
day  for  Indonesia.  Therefore,  for  the 
final  results  of  review,  we  have 
recalculated  the  labor  values  based  on  a 
40  hour,  six  day  work  week.  See 
Attachment  2  of  the  Analysis 
Memorandum  for  the  Final  Results  of 
Review. 

Finally,  with  regard  to  information 
provided  by  Investing,  Licensing  & 
Trade  Conditions  Abroad:  Indonesia 
and  Doing  Business  in  Indonesia 
concerning  bonus  payments,  insurance 
and  other  contributions  paid  by  the 
employer,  vacations,  etc.,  as  we  discuss 
above,  there  is  no  indication  that  the 
values  employed  by  the  Department  for 
the  preliminary  results  do  not  already 
represent  these  amounts.  Thus,  it  would 
not  be  appropriate  to  apply  any 
additionaj  values  to  these  wage  rates, 
since  it  may  result  in  double-counting. 

Comment  4:  Petitioner  argues  that  the 
Department  should  use  SG&A  and  profit 
data  from  the  financial  statements  of  a 
manufacturer  of  industrial  and 
commercial  machinery  and  service 
equipment,  instead  of  data  pertaining  to 
the  pipe  fitting  industry.  Petitioner 
claims  that  the  industrial  and 
commercial  machinery  and  service 
equipment  industry  is  more  closely 
related  to  the  bearing  industry. 

Petitioner  also  argues  against  using 
the  information  on  SG&A,  profit,  and 
factory  overhead  placed  on  the  record 
by  respondent,  because  that  information 
pertains  to  products  that  are  more 
remote  from  the  bearing  industry  than 
the  pipe  fitting  industry  used  by  the 
Department  in  the  preliminary  results. 

Respondent  notes  that  petitioner  has 
argued  for  the  use  of  SG&A  and  profit 
data  from  another  source,  while 
asserting  at  the  same  time  that  the 
factory  overhead  rate  from  the  embassy 
cable  should  continue  to  be  used  for  the 
final  results.  However,  respondent 
claims  that  the  Department  has 
traditionally  tried  to  utilize  overhead, 
SG&A,  and  profit  information  from  a 
single  source.  Respondent  states  that  the 
issue  has  been  specifically  addressed  in 
the  Notice  of  Proposed  Rulemaking  and 
Request  for  Public  Comment.  61  FR 
7308,  7374  (February  27,  1996),  in 
which  the  Department  stated  that 
"particularly  for  manufacturing 
overhead,  general  expenses  and  profit, 
the  Department  prefers  to  use  a  single 
surrogate."  Further,  respondent  argues 
that  petitioners  has  advocated  the  use  of 
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a  single  source  in  another  proceeding 
(TRBsfrom  the  PRC.  61  FR  65527. 
65528  (December  13.  1996). 

Respondent  argues  that  the  company 
information  provided  by  petitioner  is 
flawed,  as  parties  do  not  know  the 
components  which  comprise  SGAA,  and 
some  elements,  such  as  "distribution 
costs"  and  petitioner's  proposed 
calculation  of  interest  expense,  are  of 
doubtful  use. 

Respondent  also  claims  that 
petitioner's  characterization  of  the 
company  as  a  manufacturer  of 
machinery  and  equipment  and  from  the 
industry  most  closely  related  to  the 
bearings  industry  is  misleading. 
Respondent  notes  that  the  company  in 
question  is  a  manufacturer  of  office  and 
hospital  equipment  and  high  security 
products.  As  such,  respondent  contends 
that  there  is  no  indication  that  its 
distribution  costs  and  administrative 
expenses  resemble  those  of  a  bearing 
company. 

Respondent  concludes  by  noting  that, 
using  petitioner's  proposed  surrogates, 
raw  material  and  labor  would  constitute 
only  43  percent  of  the  constructed  value 
of  TRBs.  Respondent  argues  that  such  a 
result  is  contradicted  by  evidence  from 
other  cases  before  the  Department,  in 
which  raw  materials  and  4abor 
constitute  greater  percentages  of  the 
constructed  value  of  TRBs. 

Department's  Position:  For  the 
preliminary  results  of  review,  the 
Department  used  factory  overhead, 
SG&A,  and  profit  percentages  provided 
in  1991  by  the  U.S.  Embassy  in  Jakarta 
from  the  pipe  fitting  industry,  a  similar 
metal  manufacturing  industry.  Because 
interested  parties  first  learned  of  the 
Department's  choice  of  primary 
surrogate  country  for  this  review  at  the 
time  of  publication  of  the  preliminary 
results,  we  sent  letters  to  interested 
parties  after  publication  of  the 
preliminary  results  allowing  parties  the 
opportunity  to  place  further  information 
regarding  Indonesian  factors  of 
production  on  the  record  of  this  review. 
See  letters  from  the  Department  to 
interested  parties  The  "Timken 
Company,  Tehnoimportexport,  and 
Universal  Automotive  Trading 
Company  Ltd.,  dated  March  25, 1997, 
soliciting  information  on  Indonesian 
factors  of  production.  See  also  Comment 
6  below 

In  response  to  our  request  for 
information,  Timken  submitted 
financial  information  for  the  year  1995 
from  FT  Lion  Metal  Works,  an 
Indonesian  manufacturer  of  office 
equipment,  "C"  chaiuiel,  building 
construction  equipment,  hospital 
equipment,  and  high  security  products. 
FT  Lion  Metal  Works  is  classified  in  the 


International  Standard  Industrial 
Classification  of  All  Ecdnomic  Activities 
(ISIC)  Major  group  382,  which  is  the 
same  major  group  as  subject 
merchandise  ("ball  and  roller 
bearings").  The  pipe  fitting  industry 
falls  in  the  ISIC  category  381. 
Additionally,  under  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(1995),  pipe  fittings  fall  within  Section 
XV  (Base  Metals  and  Articles  of  Base 
Metal),  in  the  category  7307;  roller 
bearings  are  in  Section  XVI  (Machinery 
and  Mechanical  Appliances;  Electrical 
Equipment:  Parts  Thereof;  Sound 
Recorders  and  Reproducers,  Television 
Image  and  Sound  Recorders  and 
Reproducers,  and  parts  and  Accessories 
of  Such  Articles),  in  the  categories  8482 
and  8483;  and  "industrial  and 
commercial  machinery  and  service 
equipment"  apj)ears  to  fall  within 
Section  XVI.  Therefore,  the  record 
evidence  suggests  that  PT  Lion  Metal 
Works  produces  products  which  more 
closely  approximate  the  bearing 
industry  than  the  pipe  fitting  industry. 

Additionally,  we  note  that  the  PT 
Lion  Metal  Works  data  is  from  1995, 
which  partially  coincides  with  the 
period  of  review.  The  pipe  fitting 
industry  data,  in  contrast,  was  provided 
in  a  1991  Embassy  cable.  As  the 
Department  noted  in  final  results  notice 
of  1990-93  TRBs  from  the  PRC  (at 
65530),  "it  is  preferable,  for  the  sake  of 
accuracy,  to  apply  surrogate  values 
coincident  with  the  FOR  whenever 
possible." 

With  regard  to  respondent's  comment 
that  the  Department  prefers  to  use  a 
single  surrogate,  particularly  for 
manufacturing  overhead,  general 
expenses  and  profit,  we  agree  with 
respondent  that,  ceteris  paribus,  single- 
sourcing  is  desirable.  However,  as 
respondent  itself  has  noted  in  its  case 
brief,  the  Department  has  stated  that, 
compared  with  cable  data  obtained  from 
various  embassies  and  consulates,  "it  is 
more  appropriate  in  any  NME  cases  to 
rely,  to  the  extent  possible,  on  public, 
published  statistics  from  the  first  choice 
surrogate  country  •   •   *  Thus,  for  the 
factors  for  which  public  statistical 
information  is  not  available  (typically, 
SG&A.  factory  overhead  and  profit),  the 
Department  will  continue  to  rely  on 
information  from  U.S.  embassies  and 
consulates  from  the  first  choice  country 
when  necessary."  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Carbon  Steel  Butt- 
Weld  Pipe  Fittings  from  the  People's 
Republic  of  China,  57  FR  21058,  21062 
(May  18, 1992)  (emphasis  added). 

Section  773(c)(1)  of  the  Act  states 
that,  for  purposes  of  determining  normal 
value  in  a  non-market  economy,  "the 


valuation  of  the  factors  of  production 
shall  be  based  on  the  best  available 
information  regarding  the  values  of  such 
factors."  Therefore,  for  the  purposes  of 
the  final  results  of  review,  we  believe  it 
is  more  appropriate  to  utilize  the  PT 
Lion  Metal  Works  data  because:  1)  it  is 
coincident  with  the  POR;  2)  it  relates  to 
an  industry  which  appears  to  more 
closely  relate  to  the  bearings  industry; 
and  3)  as  a  source  of  data,  it  is 
preferable  to  U.S.  Embassy  cable 
information.  Such  factors  supporting  the 
use  of  the  PT  Lion  Metal  Works 
information  outweigh  the  benefit  of 
extracting  overhead,  profit,  and  SG&A 
data  from  a  single  source. 

With  regard  to  the  actual  calculation 
of  SG&A  and  profit  fitjm  the  PT  Lion 
Metal  Works  data,  we  agree  with 
respondent  that  the  inclusion  of  the 
amount  associated  with  "distribution 
costs"  would  double-count  movement 
expenses.  Therefore,  we  have  calculated 
SG&A  without  including  "distribution 
costs."  Additionally,  we  agree  with 
respondent  that  interest  income,  as  well 
as  interest  expenses,  should  be  included 
in  the  calculation  of  SG&A.  We  do  not 
agree  with  respondent  that  the  inclusion 
of  "interest  payable"  for  interest 
expense  is  inappropriate,  since  it  is 
highly  improbable  from  the  financial 
figures  that  interest  expenses  would  be 
reported  anywhere  else  in  these 
financial  reports.  For  the  exact 
calculations  of  SG&A  and  profit,  please    - 
see  Attachment  3  of  the  Analysis 
Memorandum  for  the  Final  Results  of 
Review. 

Comment  5:  Petitioner  asserts  that  the 
Department  improperly  based  freight 
costs  on  the  net  weight  of  bearings 
packed  for  shipment,  instead  of  basing 
freight  costs  on  gross  weight.  Petitioner 
asserts  that,  as  packaging  does  not 
"travel  free  of  charge,"  the  Department 
should  make  an  allowance  for  the 
weight  of  packaging  materials  in 
calculating  freight  rates.  Petitioner 
suggests  that  the  IDepartment  should 
employ  the  same  adjustment  in  this  case 
as  it  made  in  certain  administrative 
reviews  of  TRBsfrom  the  PRC. 

Petitioner  also  states  that  the  same 
adjustment  may  apply  for  ocean  freight, 
but  that  the  record  is  not  clear  regarding 
whether  the  Dep)artment  accepted  rates 
based  on  weight  or  number  of  bearings. 
Respondent  did  not  comment  on  this 

issue. 

Department's  Position:  We  agree  with 
petitioner  that  a  cost  is  incurred  with 
respect  to  shipment  of  packing 
materials.  Therefore,  to  account  for  the 
additional  packing  weight,  we  have 
calculated  foreign  inland  freight  by 
multiplying  the  net  weights  by  1.08.  The 
Department  used  this  figure,  based  on 
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its  determination  that  it  was  an 
independent  and  reliable  source  of 
information,  in  Tapered  Roller  Bearings 
and  Parts  Thereof,  Finished  and 
Unfinished,  from  the  People's  Republic 
of  China;  Final  Results  of  Antidumping 
Duty  Administrative  Review  (1993-94), 
62  FR  6189,  6203  (February  11,  1997), 
and  the  1994-95  segment  of  the  same 
proceeding  (62  FR  6173,  6184  (February 
11,  1997)). 

With  regard  to  TIE's  reported  ocean 
freight,  we  noted  in  the  verification 
report  that  TIE  calculated  its 
international  freight  values  by  dividing 
"Total  Shipping  Expense  (from  freight 
invoice)"  by  "Total  Invoice  Value  (from 
invoice),  "  and  then  multiplying  that 
figure  by  the  unit  price.  Additionally, 
the  TIE  verification  sales  trace  exhibits 
support  the  conclusion  that  ocean 
freight  expenses  have  not  been  reported 
on  a  per  weight  basis.  Thus,  TIE 
accurately  reported  its  actual  ocean 
freight  expense,  and  no  adjustment  for 
packing  materials  is  warranted. 

Comment  6:  Respondent  argues  that 
the  Department  should  not  have  used  a 
1991  cable  from  the  U.S.  Embassy  in 
Jakarta  as  the  source  of  factory 
overhead.  SG&A,  and  profit  data  in  this 
case.  Specifically,  respondent  argues 
that  the  information  is  not  substantiated 
in  any  respect,  and  is  six  years  old. 

Respondent  argues  that  the 
Department  has  established  a  preference 
for  the  use  of  publicly-available 
information  over  cable  data  obtained 
from  U.S.  embassies,  citing  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cart>on  Steel  Butt- 
Weld  Pipe  Fittings  from  the  People's 
Republic  of  China.  For  this  review, 
respondent  contends  that  it  would  be 
more  appropriate  to  use  information 
from  Melamine  Institutional  Dinnerware 
from  the  People's  Republic  of  China 
{"Dinnerware").  While  respondent 
acknowledges  that  the  industry  is 
different  than  bearings,  respondent 
notes  that  they  are  both  manufactiired 
products  which  involve  a  basic  raw 
material.  Furthermore,  according  to 
respondent,  there  is  no  other  data  on  the 
record  which  would  allow  the 
Department  to  obtain  overhead.  SG&A, 
and  profit  data  from  a  single  source. 
Because  this  data  is  transparent, 
verified,  and  pertains  to  a  more  recent 
period,  respondent  maintains  that  it  is 
superior  to  the  data  used  in  the 
preliminary  results. 

Petitioner  argues  that,  while  it 
believes  there  are  problems  with  the  use 
of  the  pipe  fittings  data  (see  Comment 
4),  respondent  has  proposed  the 
utilization  of  information  from 
proceedings  involving  products  which 
petitioner  argues  bear  "no  relationship 


at  all"  to  the  TRBs  under  review.  While 
petitioner  notes  that  the  degree  of 
specificity  acceptable  in  surrogate  value 
selection  depends  to  a  "considerable" 
extent  upon  what  information  is 
available  on  the  record,  petitioner 
argues  that  there  is  no  reason  to  accept 
the  data  proposed  by  TIE  on  the  basis 
of  the  record  in  this  review. 

First,  petitioner  claims  that  while  the 
Dinnerware  information  is  more  recent 
and  closer  in  Ume  to  the  review  period 
than  the  information  used  by  the 
Department,  that  is  irrelevant. 
Specifically,  petitioner  claims  that  the 
timeliness  of  data  only  becomes  relevant 
when  the  data  themselves  are  relevant. 
In  this  case,  no  matter  how 
contemporaneous,  petitioner  asserts  that 
plastic  dishes  are  not  comparable  to 
bearings.  Additionally,  as  the  figures 
used  by  the  Department  are  percentage 
rates,  petitioner  argues  that,  while 
actual  prices  may  vary  considerably 
over  time,  it  is  less  likely  that  the 
overall  cost  structure  of  an  industry 
would  change  drastically  over  a  few 
years.  Petitioner  concludes  that  it  is 
reasonable  to  assume  that  an  industry's 
cost  structure,  and  its  overhead,  SG&A, 
and  profit  ratios,  would  remain 
basically  the  same  between  1991  and 
1995-96. 

Finally,  petitioner  claims  that  the 
materials  and  production  process  for 
pipe  fittings  are  more  similar  to  bearing 
production  than  the  melamine 
dirmerware  materials  and  production 
process.  Pipe  fittings  are  made  of  steel, 
like  bearings,  and  the  production 
process  involves  heating  and  forging,  or 
cold-forming,  and  machining  to  final 
size. 

Department's  Position:  We  disagree 
with  respondent  that  it  would  be  more 
appropriate  to  utilize  overhead,  SG&A, 
and  profit  data  from  Dinnerware.  Most 
importantly,  we  note  that  the  statute,  at 
19  U.S.C.  1677b(c)  (1)(B)  and  (2)(A). 
requires  use  of  surrogate  values  for 
production  of  comparable  merchandise. 
As  the  Department  noted  in  Comment 
One  of  the  final  results  of  review  of  the 
1993-94  segment  of  this  proceeding,  in 
defending  the  use  of  data  from  the 
Turkish  pipe  and  tube  industry,  "the 
term  'comparable'  encompasses  a  larger 
set  of  products  than  'such  or  similar.'  " 
Thus,  we  have  supported  the  use  of  pipe 
industry  data  in  earlier  reviews  of  this 
proceeding  as  being  sufficiently 
"comparable"  to  tapered  roller  bearings. 

In  contrast,  there  is  no  Departmental 
precedent  for  the  application  of  data 
pertaining  to  the  production  of 
melamine  dinnerware  to  the  tapered 
roller  bearing  industry.  This  is  not 
surprising,  based  on  the  fact  that,  other 
than  respondent's  observation  that  they 


are  both  manufactured  products  which 
involve  a  basic  raw  material,  there  is 
nothing  comparable  about  these  two 
types  of  merchandise.  Additionally,  the 
Department  offered  guidance  in 
determining  the  potential  universe  of 
comparable  products  for  this  review 
period.  Specifically,  in  Attachment  4  of 
the  Department's  surrogate  country 
selection  memorandum,  the  Department 
stated  that  "if  any  of  the  listed  possible 
surrogates  are  significant  producers  of 
any  steel  products  they  may  be 
appropriate  surrogates.  '  See  February 
25, 1997  Memorandum  to  the  File: 
Antidumping  Administrative  Review  of 
Tapered  Roller  Bearings  from  Romania: 
Selection  of  a  Surrogate  Country  in  the 
1995/96  Review.  Dinnerware,  of  course, 
does  not  fall  within  this  category. 

Because  the  melamine  dinnerware 
data  pertains  to  an  industry  which  is  not 
comparable  to  the  merchandise  under 
review,  we  agree  with  petitioner  that  the 
time  period  for  which  the  dinnerware 
data  is  applicable  is  a  moot  issue. 

Comment  7.  Respondent  contends 
that  the  SG&A  rate  used  in  the 
preliminary  results  is  unreasonably 
high,  both  compared  to  rates  used  in 
other  bearings  reviews,  as  well  as 
compared  to  any  other  instances  in 
which  the  Department  has  used  actual 
data. 

Petitioner  responds  that  the  SG&A 
rate  is  not  abnormally  high.  For 
example,  petitioner  notes  that  the  SG&A 
rate  from  the  only  Indonesian  company 
on  the  record  in  this  review  that 
petitioner  believes  can  be  regarded  as  a 
producer  of  merchandise  reasonably 
similar  to  bearings  is  higher  than  the 
rate  used  by  the  Department  in  the 
preliminary  results. 

Department's  Position:  Respondent's 
contention  that  the  SG&A  rate  used  in 
the  preliminary  results  is  unreasonably 
high,  both  compared  to  rates  used  in 
other  bearings  reviews,  as  well  as 
compared  to  any  other  instances  in 
which  the  Department  has  used  actual 
data,  is  not  sufficient  grounds  to  lower 
the  SG&A  figure  for  the  final  results  of 
review  in  the  absence  of  preferable  data. 
As  discussed  above  in  Comment  6, 
respondent's  suggested  use  of  data  from 
the  Dinnerware  case  is  unacceptable,  as 
dinnerware  is  not  comparable  to  tapered 
roller  bearings.  Therefore,  the  only 
possible  alternative  data  on  the  record 
of  this  review  for  use  as  surrogate  SG&A 
data  is  the  PT  Lion  Metal  Works  data. 
As  petitioner  has  suggested,  this  data 
supports  the  conclusion  that  the  SG&A 
figure  from  the  embassy  cable  is  not 
aberrational  compared  to  the  SG&A 
expenses  of  an  industry  comparable  to 
the  bearing  industry. 
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Comment  8:  Respondent  argues  that, 
while  it  believes  that  the  Department 
should  employ  overhead  data  from 
Dinnerware.  it  has  provided  additional 
information  on  the  record  which  it 
contends  is  "clearly  as  reasonable"  as 
the  embassy  cable  used  in  the 
preliminary  results. 

Department's  Position:  Respondent's 
proposals  to  employ  overhead  data  from 
Notice  of  Final  Determination  of  Sales 
at  Less  than  Fair  Value:  Disposable 
Pocket  Lighters  from  the  People's 
Republic  of  China.  60  FR  22359  (May  5, 
1995)  and  Notice  of  Final  Determination 
of  Sales  at  Less  than  Fair  Value: 
Furfuryl  Alcohol  from  the  People's 
Republic  of  China,  60  FR  22544  (May  8, 
1995)  antidumping  duty  investigations 
suffer  the  same  limitation  as 
respondent's  proposal  to  utilize  data 
from  Dinnerware.  That  is,  the  data  from 
these  cases  pertain  to  industries  that  are 
not  comparable  to  the  bearing  industry 
and  therefore,  we  are  not  using  them  in 
these  final  results. 

Comment  9:  Respondent  objects  to  the 
Department's  utilization  of  a  foreign 
inland  freight  rate  based  on  information 
from  Dinnerware.  First,  respondent 
argues  that  the  rate  used  by  the 
Department  results  in  a  deduction  of  2 
percent  to  8  percent  from  gross  unit 
price  for  most  models,  when  the  rate 
used  in  the  previous  review  resulted  in 
a  deduction  of  far  less  than  1  percent 
from  gross  unit  price.  Second, 
respondent  notes  that  the  rate  is  almost 
20  times  more  than  the  rate  used  the 
1994-95  TRBsfrom  the  PflC  review. 
Third,  respondent  states  that  the 
Department's  selection  of  this  rate 
suggests  that  it  is  three  times  more 
expensive  to  ship  bearings  from  Brasov 
to  Constanta,  Romania  than  to  send  the 
bearings  from  Constanta  to  Baltimore, 
USA. 

Respondent  alleges  that  the  reason  for 
this  high  price  is  either  a  mathematical 
error  on  the  Department's  part,  or  the 
fact  that  the  short  distance  between  the 
factory  and  the  port  (40  km)  make  the 
cost  per  kilometer  abnormally  high. 
Respondent  asserts  that  the  Department 
has  taken  the  position  in  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Cased  Pencils  from  the 
People's  Republic  of  China  ("Pencils 
from  the  PRC").  59  FR  55625,  55629 
(November  8,  1994)  that  it  will  examine 
surrogate  values  for  reasonableness. 
Where  the  Department  find  that  the 
surrogate  values  are  unreasonable  or 
aberrational,  respondent  maintains  that 
the  Department  has  stated  it  will 
compare  the  questionable  data  with 
other  data  to  determine  its  reliability 
and  to  use  other  more  reliable  data,  if 
necessary. 


Petitioner  argues  that  respondent  has 
made  no  attempt  to  demonstrate  that  the 
rate  used  by  the  Department  in  the 
preliminary  results  is  objectively  too 
high.  In  the  absence  of  such 
demonstration,  petitioner  claims  that 
there  is  no  evidence  that  the  rate  is 
actually  too  high  and,  in  fact,  petitioner 
suggests  that  it  can  be  argued  just  as 
persuasively  that  the  rates  used  in  the 
other  instances  were  too  low. 

Furthermore,  petitioner  maintains 
that  the  lack  of  an  objective  basis  for 
TIE'S  complaint  is  highlighted  by  its  use 
of  a  hypothetical  example  (in  which 
respondent  argues  that,  if  the  bearing 
factories  were  1500  km  from  the  port, 
the  freight  cost  would  he  27  percent  of 
the  cost  of  the  bearings).  In  fact, 
according  to  petitioner,  the  factories  are 
not  1500  km  bom  the  port.  The  actual 
distances  (350  and  380  km),  according 
to  petitioner,  are  more  comparable  to 
the  40  km  used  as  the  basis  for  the 
Department's  calculation. 

Department's  Position:  In  the 
preliminary  results  of  review,  the 
Department  used  information  submitted 
on  the  record  for  the  1995  antidimiping 
investigation  on  Dinnerware.  However, 
as  we  noted  above  in  Comment  4, 
interested  parties  were  provided  the 
opportunity  to  submit  information 
regarding  Indonesian  factors  of 
production  after  publication  of  the 
preliminary  results  of  review  notice.  In 
response  to  the  Department's  letter,  TIE 
submitted  freight  data  used  in 
Disposable  Pocket  Lighters  from  the 
PRC.  We  note  that  this  data,  which 
includes  freight  values  for  truck  and  rail 
separately,  is  based  on  the  same  U.S. 
Embassy  cable  ttom  which  the 
Department  took  the  SGAA.  profit,  and 
overhead  values. 

Because  the  cable  data  pertains  to  the 
pipe  fitting  industry  (an  industry 
comparabl^  to  the  bearing  industry],  it 
is  inherently  preferable  to  the 
Dinnerware  data.  Additionally,  in 
compeirison  with  actual  data  used  in 
other  cases  involving  tapered  roller 
bearings,  the  cable  data  appears  to  more 
reasonably  approximate  the  true  cost  of 
freight  for  producers  of  tapered  roller 
bearings.  We  agree  with  respondent  that 
the  Department  has  taken  the  position, 
in  Penci7s  from  the  PRC  that  it  will 
examine  surrogate  values  for 
reasonableness.  Thus,  the  rate  used  in 
the  preliminary  results  of  review,  when 
contrasted  with  rates  from  the 
Romanian  TRBs  cases  for  1993-94  and 
1994-95,  and  the  Chinese  TRB  case  for 
1994-95,  does  not  appear  to  reasonably 
approximate  the  true  cost  of  freight. 
"Therefore,  for  the  final  results  of 
review,  we  have  revised  freight  based  on 
the  values  for  truck  and  rail  appearing 


in  the  1991  Embassy  cable.  See  Analysis 
Memorandum  for  the  Final  Results  of 
Review  Duly  7.  19971 

Comment  10:  Respondent  argues  that 
the  Department  should  utilize  the 
former  statutory  minimum  of  8  percent 
or  rely  upon  the  rate  in  Dinnerware  to 
calculate  profit. 

Petitioner  claims  that  the  Department 
has  rejected  the  use  of  the  former 
statutory  minimum  for  profit  as  contrary 
to  law,  for  example,  in  the  1994-95 
segment  of  this  proceeding. 
Furthermore,  use  of  the  rate  in 
Dinnerware  should  be  rejected  as  not 
applying  to  an  industry  producing 
similar  merchandise,  as  discussed  by 
petitioner  in  Comment  6  above. 

Department's  Position:  We  disagree 
with  respondent.  Under  the  controlling 
statute,  the  statutory  minimum  of  8 
percent  for  profit  is  invalid,  and  the 
Department  must  use  actual  rates  when 
possible.  See  19  U.S.C.  1677b(e)(2). 
Additionally,  as  discussed  above, 
Dinnerware  is  not  comparable 
merchandise  to  the  merchandise  under 
review.  Therefore,  the  Department 
cannot  consider  the  profit  rate  from  that 
case.  Hence,  the  Depeutment  has 
continued  to  use  the  actual  profit  rate 
reported  for  the  Indonesian  pipe  fitting 
industry,  as  this  rate  applies  to 
producers  of  comparable  merchandise 
from  a  qualifying  surrogate  country. 

Comment  1 1 :  Respondent  alleges 
ministerial  errors  for  certain 
observations  in  the  database,  caused  by 
incorrect  labor  costs,  which  should  be 
corrected  for  the  final  results  of  review. 

Petitioner  argues  that  the  reporting 
errors  were  made  by  TIE,  not  the 
Department.  Thus,  petitioner  notes  that 
it  is  "just  as  possible"  that  the  error,  if 
one  exists,  lies  in  the  values  used  for  the 
other  observations  TIE  alleges  are 
correct,  or  that  the  labor  costs  for  the 
observation  cited  are  correct  and  the 
model  number  listed  is  incorrect. 
Petitioner  argues  that  post  hoc  changes 
in  data  submitted  "long  ago"  cannot 
reasonably  be  accepted  now. 

In  the  event  the  Department  changes 
these  values,  petitioner  asserts  that, 
under  the  adverse  inference  rule,  the 
Department  should  use,  as  facts 
otherwise  available,  the  highest  normal 
value  information  for  that  part  number 
in  all  cases. 

Department's  Position:  We  agree  with 
respondent.  The  Department  has 
corrected  these  ministerial  errors,  which 
were  cell  referencing  errors  in  the 
spreadsheet  program  written  by  the 
Department,  for  the  final  results  of 
review. 
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Final  Results  of  the  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  margin 
exists: 


Manufac- 
turer/exporter 

Time 
period 

Margin 
(percent) 

TIE 

6/1/95-5/31/96 

2.70 

The  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
duties  on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs . 
Service.  Furthermore,  the  following 
cash  deposit  requirements  will  be 
effective  upon  publication  of  these  final 
results  for  all  shipments  of  this 
merchandise,  entered  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
The  cash  deposit  rates  for  TIE  will  be 
the  rate  stated  above  (except  that  if  the 
rate  is  de  minimis,  i.e.,  less  than  0.5 
percent,  a  cash  deposit  rate  of  zero  will 
be  required);  (2)  the  cash  deposit  rate  for 
all  other  Romanian  exporters  will  be  the 
Romania- wide  rate  made  effective  by 
the  amended  final  results  of  the  1994- 
95  administrative  review.  See  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  or  Unfinished,  from  Romania; 
Amendment  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  61  FR  59416  (November  22, 
1996);  (3)  for  non-Romanian  exporters  of 
subject  merchandise  from  Romania,  the 
cash  deposit  rate  will  be  the  rate 
applicable  to  the  Romanian  supplier  of 
that  exporter.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 


with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  July  7, 1997. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  97-18286  Filed  7-10-97;  8:45  am) 

BILLING  CODE  351IM}S-^ 


DEPARTMENT  OF  COMMERCE 

international  Trada  Administration 

U.S.  Automotlva  Parts  Advisory 
Committee;  Closed  Meeting 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Closed  meeting  of  U.S.    " 
Automotive  Parts  Advisory  Committee. 

SUMMARY;  The  U.S.  Automotive  Parts 
Advisory  Committee  (the  "Committee") 
advises  U.S.  Government  officials  on 
matters  relating  to  the  implementation 
of  the  Fair  Trade  in  Auto  Parts  Act  of 
1988.  The  Committee:  (1)  reports 
annually  to  the  Secretary  of  Commerce 
on  barriers  to  sales  of  U.S. -made  auto 
parts  and  accessories  in  Japanese 
markets;  (2)  assists  the  Secretary  in 
reporting  to  the  Congress  on  the 
progress  of  sales  of  U.S. -made  auto  parts 
in  Japanese  markets,  including  the 
formation  of  long-term  supplier 
relationships;  (3)  reviews  and  considers 
data  collected  on  sales  of  U.S. -made 
auto  parts  to  Japanese  markets;  (4) 
advises  the  Secretary  during 
consultations  with  the  Government  of 
Japan  on  these  issues;  and  (5)  assists  in 
establishing  priorities  for  the 
Department's  initiatives  to  increase 
U.S. -made  auto  parts  sales  to  Japanese 
markets,  and  otherwise  provide 
assistance  and  direction  to  the  Secretary 
in  carrying  out  these  initiatives.  At  the 
meeting,  committee  members  will 
discuss  specific  trade  and  sales 
expansion  programs  related  to  U.S.- 
Japan automotive  parts  policy. 
DATE  AND  LOCATION;  The  meeting  will  be 
held  on  July  22,  1997  from  10:30  a.m. 
to  3:00  p.m.  at  the  U.S.  Department  of 
Commerce  in  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Reck,  Office  of  Automotive 
Affairs,  Trade  Development,  Room 
4036,  Washington,  D.C.  20230. 
telephone:  (202)  482-1418. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  July  5, 


1994,  pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Act,  as  amended,  that 
the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
subcommittee  thereof,  dealing  with 
privileged  or  confidential  commercial 
information  may  be  exempt  from  the 
provisions  of  the  Act  relating  to  open 
meeting  and  public  participation  therein 
because  these  items  are  concerned  with 
matters  that  are  within  the  purview  of 
5  U.S.C.  552b  (c)(4)  and  (9)(B).  A  copy 
of  the  Notice  of  Determination  is 
available  for  public  inspection  and 
copying  in  the  Department  of  Commerce 
Records  Inspection  Facility,  Room  6020, 
Main  Conamerce. 

Dated:  July  2,  1997 
Albm  Warner, 

Acting  Director.  Office  of  A  utomotive  Affairs. 
[FR  Doc.  97-18243  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  3610-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Conference  on  Using  Voluntary 
Standards  in  the  Federal  Government 

AGENCY:  National  Institute  of  Standards 
and  Technology  (NTST). 
ACTION:  Notice. 

SUMMARY:  This  notice  armounces  a 
conference  to  focus  on  how  Federal 
agencies  are  successfully  using 
voluntary  standards  to  meet  the  goals  of 
the  National  Technology  Transfer  and 
Advancement  Act  (Pub.  L.  104-113), 
which  was  signed  into  law  on  March  7, 
1996.  In  part,  the  Act  directs  the 
National  Institute  of  Standards  and 
Technology  (NIST)  to  coordinate  with 
other  Federal  Government  agencies  to 
achieve  greater  reliance  on  voluntary 
standards  and  conformity  assessment 
bodies,  and  lessened  dependence  on 
standards  developed  in-house.  The  Act 
contains  specific  provisions  for 
standards-related  activities,  requiring 
Federal  agencies  to  compare  the 
standards  used  in  scientific 
investigations,  engineering, 
manufacturing,  commerce,  industry, 
and  educational  institutions  with  the 
standards  developed  by  the  Federal 
Government,  and  to  coordinate  greater 
use  by  Federal  agencies  of  private  sector 
standards  emphasizing,  where  possible, 
the  use  of  standards  developed  by 
private,  consensus  organizations. 
DATES:  The  conference  will  take  place 
on  Monday.  September  8,  1997,  at  8:00 
a.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Red  Auditorium  at  Ae  National 
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Institute  of  Standards  and  Technology. 
Gaithersburg,  Maryland. 

To  register  or  to  attend  the 
conference,  interested  parties  may 
contact  Ms.  Shirley  Walters,  Standards 
Conformity  Program  Office.  NIST,  (301) 
975-5120,  fax:  (301)  963-2871.  e-mail: 
shirley.walters@nist.gov.  There  is  a 
registration/training  fee  of  $25.00. 
FOR  FURTHER  1NF0RMAT10II  COHTACT 
Belinda  Collins.  Ph.D.,  Director,  Office 
of  Standards  Services,  (301)  975-4000, 
fax:  (301)  963-2871,  e-mail: 
bcollinsdnist.gov;  or  Joan  Tyler, 
Standards  Conformity  Program  (301) 
975-5555,  fax:  (301)  975-2183,  e-mail: 
joan.tylerdnist.gov 

SUPP1.EIIENTARY  INFORMATION: 

Background 

The  National  Institute  of  Standards 
and  Technology,  several  principal 
Standards  Development  Organizations 
(SDOs),  and  the  American  National 
Standards  Institute  (ANSI)  are 
organizing  a  one-day  conference  to 
focus  on  how  Federal  agencies  have 
successfully  worked  with  SDOs  in  their 
use  of  voluntary  consensus  standard*. 
This  conference  will  present  examples 
of  private  consensus  organizations'  or 
Standards  Development  Organizations' 
work  with  Federal  agencies  to  achieve 
more  efficiency  through  successful 
utilization  of  private  sector  standards. 
Agencies  and  SIX)s  will  discuss  success 
stories  based  on  voluntary  standards 
used  for  procurements,  regulations,  and 
for  meeting  future  national  needs. 
Several  panels  of  experts  will  explain 
the  impact  of  particular  standards  on 
agency  goals,  as  well  as  the  process  of 
developing  the  standards  and  any 
problems  which  had  to  be  overcome. 
NIST  will  provide  background 
information  on  the  National  Technology 
Transfer  and  Advancement  Act  and  the 
Implementation  Plan.  ANSI  will  discuss 
the  generic  standards  development 
process  and  its  role  in  coordinating  with 
and  accrediting  SDOS  in  the  United 
States. 

Federal  entities  which  wish  to  learn 
how  other  agencies  have  worked  with 
the  private  sector  to  develop  mutually 
beneficial  standards,  resolve  policy 
issues,  and  use  standards  in  both 
Federal  procurements  and  regulations, 
as  well  as  other  interested  parties,  are 
invited  to  attend  the  conference. 
Attendees  may  participate  in  the 
question  and  answer  sessions  and  talk 
directly  with  representatives  from  the 
Standards  Development  Organizations. 
Participating  SDOs  include:  the 
American  Society  of  Mechanical 
Engineers  (ASME),  the  American 
Society  for  Testing  and  Materials 


(ASTM).  the  National  Fire  Protection 
Association  (NFPA).  the  Society  of 
Automotive  Engineers  (SAE),  the 
Institute  of  Electrical  and  Electronics 
Engineers  (IEEE),  the  Aerospace 
Industry  Association  (ALA),  the 
Information  Technology  Industry 
Council  (ITI),  Underwriters  Laboratories 
(UL),  and  other  professional  bodies. 

Dated:  July  8.  1997. 
Elaine  Bunten-Mines, 
Director,  Program  Office. 
[PR  Doc.  97-18284  Filed  7-10-97;  8:45  am] 

■LUNO  COOC  3(10-13-41 


COMP^TTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Consolidation  and  Amendment  of 
Export  Visa  Requirements  to  Include 
ttie  Electronic  Visa  Infonnation  System 
for  Certain  Cotton,  Wool,  Man-Made 
Rber,  Silk  Blend  and  Ott>er  Vegetable 
Fiber  Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

July  7.  1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  consolidating 

and  amending  visa  requirements. 

EFFECTIVE  DATE:  August  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  Heinzen,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3, 1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854). 

In  exchange  of  notes  dated  May  23, 
1997  and  June  23, 1997,  the 
Governments  of  the  United  States  and 
Indonesia  agreed  to  amend  the  existing 
visa  arrangement  for  cotton,  wool,  man- 
made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Indonesia  and  exported  on  and  after 
August  1,  1997.  The  amended 
arrangement  consolidates  existing 
provisions  and  new  provisions  for  the 
Electronic  Visa  Information  System 
(ELVIS).  In  addition  to  the  ELVIS 
requirements,  shipments  will  continue 
to  be  accompanied  by  an  original  visa 
stamped  on  the  front  of  the  original 
commercial  invoice  issued  by  the 
Government  of  Indonesia. 


In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  amend  the 
existing  visa  requirements  for  textile 
products,  produced  or  manufactured  in 
Indonesia  and  exported  on  and  after 
August  1,  1997. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  62  FR  66263. 
published  on  December  17.  1996).  Also 
see  52  FR  20134.  published  on  May  29, 
1987. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  entered  into  the  United  States 
for  consumption,  or  withdrawn  from 
warehouse  for  consumption,  will  meet 
the  visa  requirements  set  forth  in  the 
letter  published  below  to  the 
Commissioner  of  Customs. 
Troy  H.  CrilA, 

Chairman,  Committee  foi:$he Implementation 
of  Textile  Agreements. ,  .^j    /    j(  - 
Committee  for  the  Imfdencntatton  of  Textile 
Agreements 
July  7,  1997. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  19. 1987.  as  amended, 
by  the  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements,  that 
directed  you  to  prohibit  entry  of  certain 
cotton,  wool,  man-made  fiber,  silk  blend  and 
other  vegetable  fiber  textiles  and  textile 
products,  produced  or  manufactured  in 
Indonesia  for  which  the  Government  of 
Indonesia  has  not  issued  an  appropriate 
export  visa. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  pursuant  to  a  the  Export  Visa 
Arrangement,  effected  by  exchange  of  notes 
dated  May  23.  1997  and  June  23.  1997. 
between  the  Governments  of  the  United 
States  and  Indonesia;  and  in  accordance  with 
the  provisions  of  Executive  Order  11651  of 
March  3,  1972,  as  amended,  you  are  directed 
to  prohibit,  effective  on  August  1, 1997.  entry 
into  the  Customs  territory  of  the  United 
States  (i.e.,  the  50  stales,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 
Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239,  300-369,  400-469.  600- 
670  and  800-899.  including  part  categories 
and  merged  categories;  but  not  Categories 
353/354  and  653/654.  produced  or 
manufactured  in  Indonesia  and  exported  on 
and  after  August  1.  1997  for  which  the 
Government  of  Indonesia  has  not  issued  an 
appropriate  export  visa  and  Electronic  Visa 
Information  System  (ELVIS)  transmission 
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fully  described  below.  Should  additional 
categories,  part  categories  or  merged 
categories  be  added  to  or  changed  from  those 
subject  to  import  quotas  under  the  Bilateral 
Agreement  and  notified  in  accordance  with 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing,  the  entire  category  or 
categories  shall  be  automatically  included  in 
the  coverage  of  the  Visa  Arrangement. 
Merchandise  exported  on  or  after  the  date  the 
category  is  added  to,  or  changed  in,  the 
Agreement,  or  becomes  subject  to  import 
quotas,  shall  require  a  visa  and  ELVIS 
transmission. 

A  visa  must  accompany  each  commercial 
shipment  of  the  aforementioned  textile 
products.  A  circular  stamped  marking  in  blue 
ink  will  appear  on  the  front  of  the  original 
textile  export  commercial  invoice.  The 
original  visa  shall  not  be  stamped  on 
duplicate  copies  of  the  invoice.  The  original 
invoice  with  the  original  visa  stamp  will  be 
required  to  enter  the  shipment  into  the 
United  States.  Duplicates  of  the  invoice  and/ 
or  visa  may  not  be  used  for  this  purpose. 

Each  visa  stamp  shall  include  the 
following  information: 

1.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  code  for  Indonesia 
is  "ID"),  and  a  six  digit  numeric  serial 
number  identifying  the  shipment;  e.g., 
7ID123456. 

2.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

3.  The  original  signature  of  the  issuing 
official  of  the  Government  of  Indonesia. 

4.  The  correct  category(s],  merged 
category(s),  part  category(s),  quantity(s)  and 
unit(s)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Conmierce 
Correlation  and  in  the  Harmonized  Tariff 
Schedules  of  the  United  States  Annotated 
(HTSUSA)  shall  be  reported  in  the  spaces 
provided  within  the  visa  stamp  (e.g..  "Cat. 
340-510  DOZ ":  "Cat.  369-S510KG";  "Cat. 
331/631-510DPR":"Cat.317/617/326- 
510M2";  "Cat.443-510NO"). 

Quantities  must  be  stated  in  whole 
numbers.  Decimals  or  fractions  will  not  be 
accepted.  Merged  category  quota 
merchandise  may  be  accompanied  by  either 
the  appropriate  merged  category  visa  or  the 
correct  category  visa  corresptonding  to  the 
actual  shipment  (e.g.,  quota  Category  347/348 
may  be  visaed  as  "Category  347/348"  or  if  the 
shipment  consists  solely  of  Category  347 
merchandise,  the  shipment  may  be  visaed  as 
"Category  347,"  but  not  as  "Category  348"). 

U.S<<Iustoms  shall  not  permit  enby  if  the 
shipment  does  not  have  a  visa,  or  if  the  visa 
number,  date  of  issuance,  signature,  category, 
quantity  or  units  of  quantity  are  missing, 
incorrect,  illegible,  or  have  been  crossed  out 
or  altered  in  any  way.  If  the  quantity 
indicated  on  the  visa  is  less  than  that  of  the 
shipment,  entry  shall  not  be  permitted.  If  the 
quantity  indicated  on  the  visa  is  more  than 
that  of  the  shipment,  entry  shall  be  permitted 
and  only  the  amount  entered  shall  be  charged 
to  any  applicable  quota. 


If  the  visa  is  not  acceptable  then  a  new  visa 
must  be  obtained  frtim  the  Indonesian 
Government  or  a  visa  waiver  issued  by  the 
U.S.  Department  of  Commerce  at  the  request 
of  the  Indonesian  Govenunent  and  presented 
to  the  U.S.  Customs  Service  before  any 
portion  of  the  shipment  will  be  released.  The 
waiver,  if  used,  only  waives  the  requirement 
to  present  a  visa  with  the  shipment.  It  does 
not  waive  the  quota  requirement.  Visa 
waivers  will  only  be  issued  for  classification 
purposes  or  for  one  time  special  purpose 
shipments  that  are  not  part  of  an  ongoing 
corrunercial  enterprise. 

If  the  visaed  invoice  is  deficient,  the  U.S. 
Customs  Service  will  not  return  the  original 
document  after  entry  or  attempted  entry,  but 
will  provide  the  importer  a  certified  copy  of 
that  visaed  invoice  for  use  in  obtaining  a  new 
correct  original  visaed  invoice  or  a  visa 
waiver. 

If  a  shipment  from  Indonesia  has  been 
allowed  entry  into  the  commerce  of  the 
United  States  with  either  an  incorrect  visa  or 
no  visa,  and  redelivery  is  requested  but 
cannot  be  made,  the  shipment  will  be 
charged  to  the  correct  category  limit  whether 
or  not  a  replacement  visa  or  visa  waiver  is 
provided. 

ELVIS  Requirements: 

A.  Each  ELVIS  message  will  include  the 
following  information: 

i.  The  visa  number.  The  visa  number  shall 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  code  for  Indonesia 
is  "ID"),  and  a  six  digit  numerical  serial 
number  identifying  the  shipment;  e.g.. 
7ID123456.      •• 

ii.  The  date  of  issuance.  The  date  of 
issuance  shall  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

iii.  The  correct  category(s).  merged 
category(s).  part  category(8),  quantity(8)  and 
unit(s)  of  quantity  in  the  shipment  as  set 
forth  in  the  U.S.  Department  of  Commerce 
Correlation  and  in  the  Harmonized  Tariff 
Schedule  of  the  United  States.  Annotated,  or 
successor  documents. 

iv.  The  manufacturer  ID  number  (MID).  The 
MID  shall  begin  with  "ID,"  followed  by  the 
first  three  characters  from  each  of  the  first 
two  words  of  the  name  of  the  manu&cturers. 
followed  by  the  largest  number  on  the 
address  line  up  to  the  first  four  digits, 
followed  by  three  letters  from  the  city  name. 

B.  Entry  of  a  shipment  shall  not  be 
fwrmitted: 

i.  if  an  ELVIS  transmission  has  not  been 
received  for  the  shipment  from  Indonesia; 

ii.  if  the  ELVIS  transmission  for  that 
shipment  is  missing  any  of  the  following: 

a.  visa  number 

b.  category  or  part  category 

c.  quantity 

d.  unit  of  measure 

e.  date  of  issuance 

f  manu&cturer  ID  number: 
iii.  if  the  ELVIS  transmission  for  the 
shipment  does  not  match  the  information 
supplied  by  the  importer,  or  the  Customs 
broker  acting  as  an  agent  on  behalf  of  the 
importer,  with  regard  to  any  of  the  following: 


a.  visa  number 

b.  category  or  part  category 
c.unit  of  measure: 

iv.  if  the  quantity  being  entered  is  greater 
than  the  quanUty  transmitted;  or. 

v.  if  the  visa  number  has  previously  been 
used,  except  in  the  case  of  a  split  shipment. 

C.  A  new.  correct  ELVIS  transmission  from 
the  country  of  origin  is  required  before  a 
shipment  that  has  been  denied  entry  for  one 
of  the  circumstances  in  B.i-v  will  be  released. 

D.  A  new.  correct  ELVIS  transmission  from 
the  country  of  origin  is  required  for  entries 
made  using  a  visa  waiver  under  the 
procedure  described  above.  Visa  waivers  will 
only  be  considered  for  classification 
purposes  or  for  one  time  special  purpose 
shipments  that  are  not  part  of  an  ongoing 
commercial  enterprise. 

E.  Shipments  will  not  be  released  for  forty- 
eight  hours  in  the  event  of  a  system  failure. 
If  system  failure  exceeds  forty -eight  liours, 
for  the  remaining  period  of  the  system  failure 
the  U.S.  Customs  Service  will  release 
shipments  on  the  basis  of  the  piaper  visaed 
document. 

F.  If  a  shipment  from  Indonesia  is  allowed 
entry  into  the  commerce  of  the  United  States 
with  an  incorrect  visa,  no  visa,  an  incorrect 
ELVIS  transmission,  or  no  ELVIS 
transmission,  and  redelivery  is  requested  but 
cannot  be  made,  the  shipment  will  be 
charged  to  the  correct  category  limit  whether 
or  not  a  replacement  visa  or  waiver  is 
provided  or  a  new  ELVIS  message  is 
transmitted. 

G.  The  Indonesian  Government  authorities 
may  request  a  report  containing  information 
on  visa  utilization  from  the  U.S.  Customs 
Service  as  frequently  as  needed.  This  report 
will  contain: 

a.  visa  number 

b.  category  number 

c.  quantity  charged  to  quota 

d.  unit  of  measure 

e.  entry  number 

i.  entry  line  number. 

Shipments  Not  Requiring  Visas: 

Merchandise  imported  for  the  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  U.S.  $250  or  less 
do  not  require  a  visa  or  an  ELVIS 
transmission  for  entry  and  shall  not  be 
charged  to  Agreement  levels. 

Other  Provisions: 

Except  as  provided  in  the  paragraph  above, 
any  shipment  which  requires  a  visa  but 
which  is  not  accompanied  by  a  valid  and 
correct  visa  and  ELVIS  transmission  in 
accordance  with  the  foregoing  provisions, 
shall  be  denied  entry  by  the  Government  of 
the  United  States  of  America  unless  the 
Government  of  Indonesia  authorizes  the 
entry  and  any  charges  to  the  Agreement 
levels. 

The  visa  stamp  remains  unchanged. 

The  actions  taken  concerning  the 
Govemmenf  of  Indonesia  with  respect  to 
imports  of  textiles  and  textile  products  in  the 
foregoing  categories  have  been  determined  by 
the  Committee  for  the  Implementation  of 
Textile  Agreements  to  involve  foreign  affairs 
functions  of  the  United  States.  Therefore, 
these  directions  to  the  Commissioner  of 
Customs,  which  are  necessary  for  the 
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implementation  of  such  actions,  fall  within 
the  foreign  affairs  exception  to  the 
rulemaking  provision*  of  5  U.S.C.  553(a)(1). 
This  letter  will  be  published  in  the  Federal 
Register 

Sincerely. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  97-18207  Filed  7-10-97;  8:45  am) 

BIUJNG  COOe  3510-0«-F 


Mr.  Robert  Hutten,  Deputy  Director  for 

Strategic  Plans  and  Policy 
Jack  Penkoske. 

Chief  Civilian  Personnel  Division. 
[FR  Doc.  97-18237  Filed  7-10-97;  8:45  am) 

BILUMQ  C006  3610-06-M 


DEPARTMENT  OF  DEFENSE 

Defens*  Information  Systems  Agenqr 

MemliersNp  of  th«  Defanse 
Information  Systems  Ag«fy:y  Senior 
Executive  Servics  (SES)  Performanca 
Review  Board  (PRB) 

June  25, 1997. 

AGENCY:  Defense  InformatioQ  System 

Agency,  DOD. 

ACnOM:  Notice  of  membership  of  the 
Defense  Infonnation  Systems  Agency 
Senior  Executive  Service  Performance 
Review  Board. 


SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Board  of  the 
Defense  Information  Systems  Agency 
(DISA).  The  publication  of  membership 
is  required  by  5  U.S.Q  4314(c)(4).  The 
Performance  Review  Board  provides  fair 
and  impartial  review  of  Senior 
Executive  Service  performance 
appraisals  and  makes  recommendations 
regarding  performance  ratings  and 
performance  awards  to  the  Director, 
DISA. 

EFFECTTVE  DATE:  July  1.  1997, 

FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Carrie  K.  Bazemore.  SES  Program 
Manager,  Civilian  Personnel  Division. 
Personnel  and  Manpower  Directorate, 
Defense  Information  Systems  Agency 
(703)607-4411. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4).  the 
following  are  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  SES 
Performance  Review  Board.  They  will 
serve  a  one-year  renewable  term, 
effective  July  1.  1997. 

John  W.  Meincke.  Brigadier  General. 
USAF  Vice  Director.  DISA 

Mr.  Joseph  Insinga.  Acting  Deputy 
Director  for  Operations 

Ms.  Ehann  McCoy.  Deputy  Director  for 
C4I  Programs  Directorate 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AQENCY:  Department  of  Education. 
action:  Proposed  collection;  comment 
request. 


SUMMARY:  The  Director,  biformation 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  9.  1997. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education.  600 
Independence  Avenue,  S.W..  Room 
5624.  Regional  Office  Building  3. 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  70a-8196. 
Individuals  who  use  a 
telecommunications  deviap  for  the  deaf 
(TDD)  may  call  the  Federal  Infonnation 
Relay  Service  (FIRS)  at  l-800-877-a339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 


proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department.  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  Ae  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  July  7. 1997. 
Gloria  Parker, 

Director,  Information  Resoutves  Management 
Group. 

OCBce  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement 

Title:  Financial  and  Performance 
Report.  Library  Services  and 
Construction  Act  (LSCA).  Titles  I,  II, 
andm. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Reporting  Burden  and  Recordkeeping: 
Responses:  55. 
Burden  Hours:  2.409. 

Abstract:  The  State  Library 
Administrative  Agency  submits  the 
Financial  and  Performance  Report 
reflecting  project  expenditures  and 
completion  data,  the  relationship  of  the 
projects  to  the  LSCA  Long-range  Plan, 
and  evaluation  project  data  for  Title  I 
(Public  Library  Services);  Title  11  (Public 
Library  Construction  and  Technology 
Enhancement);  and  TiUe  III  (Interlibrary 
Cooperation  and  Resource  Sharing). 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  ofRevievf:  Revision. 

Title:  Local  Educational  Agency 
Application  Under  Part  B  of  the 
Individuals  with  Disabilities  Education 
Act. 

Frequency:  Amendments  to 
Application  on  File  with  the  State. 

Affected  Public:  State,  local  or  Tribal 
Gov't.  SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  15,376. 
Burden  Hours:  30,752. 


Abstract:  Local  educational  agencies 
and  eligible  State  agencies  must  have  an 
application  on  file  with  the  State 
educational  agency  in  order  to  be 
eligible  for  assistance  under  Part  B  of 
the  Individuals  with  Disabilities 
Education  Act. 

IFR  Doc.  97-18131  Filed  7-10-97;  8:45  am) 
BIUJNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
11,  1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention;  Dan  Chenok,  Desk  Officer. 
Department  of  Education.  Office  of 
Management  and  Budget.  725  17th 
Street.  NW.,  Room  10235.  New 
Executive  Office  Building.  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education.  600 
Independence  Avenue.  S.W..  Room 
5624.  Regional  Office  Building  3, 
Washington.  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-6196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time. 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.  S.  C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 


Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  July  7.  1997. 
Gloria  Pariwr, 

Director,  Information  Resources 
h4anagement  Group. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Revision. 

Title:  Status  Report  on  Homeless 
Children  and  Youth  from  State 
Educational  Agencies  under  the  Stewart 
B.McKinney  Homeless  Assistance  Act. 

Frequency:  Triemiially. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't. 
SEAs  or  LEAs. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  54. 
Burden  Hours:  4.590. 

Abstract:  State  educational  agencies 
will  submit  information  to  the 
Department  regarding  numbers  and 
allocations  of  homeless  children  and 
youth,  problems  relating  to  the  access  of 
appropriate  public  education  and  the 
difficulties  in  identifying  their  special 
needs.  The  Department  will  use  this 
information  to  report  to  Congress. 

[FR  Doc.  97-18130  Filed  7-10-97;  8:45  am) 
BILUNG  CODE  400(M>1-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

DEPARTMENT  OF  EDUCATION 

Office  of  Vocational  and  Adult 
Education 

School-to-Work  Opportunities  Act: 
Leadership  Development  Application 
Procedures 

AGENCIES:  Employment  and  Training 
Administration.  Labor.  Office  of 
Vocational  and  Adult  Education. 
Education. 


ACTION:  Notice  of  availability  of  funds 
and  solicitation  for  Leadership 
Development  Grant  Applications  (SGA). 

SUMMARY:  This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding.  The 
Departments  of  Labor  and  Education 
jointly  invite  proposals  for  one  new 
award  in  FY  1997.  as  authorized  imder 
section  403  of  the  School-to-Work 
Opportunities  Act  of  1994  (the  Act). 
This  award  will  be  used  to  provide  seed 
capital  to  support  research  and  policy 
exchanges  between  State  and  local 
School-to-Work  leaders  and  government 
and  business  leaders  from  other 
countries.  The  intent  is  to  provide  a 
grant  to  an  organization  that  has  the 
demonstrated  capability  to  undertake 
these  activities  and  to  use  these  funds 
to  leverage  support  for  the  maintenance 
of  this  effort  once  the  Federal 
investment  had  ended. 
DATES:  Applications  for  grant  awards 
will  be  accepted  commencing  July  11, 
1997.  The  closing  date  for  receipt  of 
applications  is  August  11,  1997,  at  4 
p.m.  (Eastern  Time)  at  the  address 
below.  Telefacsimile  (FAX)  applications 
will  not  be  honored. 
ADDRESSES:  Applications  shall  be 
mailed  to:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Acquisition 
and  Assistance,  Attention:  Ms.  Laura 
Cesario.  Reference:  SGA/DAA  97-018. 
200  Constitution  Avenue,  N.W.,  Room 
S-4203,  Washington,  D.C.  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Acquisition  and  Assistance, 
telephone:  (202)  219-8694  (this  is  not  a 
toll  free  number).  This  solicitation  will 
also  be  published  on  the  Internet,  on  the 
Employment  and  Training 
Administration's  Home  Page  at  http:// 
www.doleta.gov. 

Leadership  Development  Solicitation 

/.  Purpose 

To  invite  proposals  to  establish  a 
leadership  program  for  State  and  local 
School-to-Work  leaders  to  support 
international  research  and  policy 
exchanges  with  a  focus  on  youth 
education  and  employment 
development,  including  skill  standards 
and  qualifications  and  portable 
credential  systems;  institutional  and 
social  partnerships;  integrated 
curriculum;  and  policy  development 
within  the  context  of  globalization, 
technological  and  economic  change. 

//.  Background 

The  School-to-Work  Opportunities 
Act  was  signed  into  law  by  the 
President  on  May  4,  1994.  Jointly 
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administered  by  the  Departments  of 
Labor  and  Education,  this  Act  is  a  new 
approach  to  education  that  seeks  to 
better  prepare  all  American  youth  for 
careers  in  high  skill,  high  wage  jobs  and 
to  strengthen  the  linkages  between  what 
is  learned  in  school  with  work.  Under 
the  Act.  venture  capital  grants  are 
provided  to  States  and  local 
communities  to  undertake  systemic 
reform.  Grants  are  for  a  limited  duration 
with  the  Federal  investment  declining 
over  time.  These  investments  are 
intended  to  support  the  one-time  costs 
of  States  and  local  communities  to 
restructure  learning  experiences  for  all 
students.  The  Act  also  provides  a  set- 
aside  of  funds  for  national  activities  to 
support  School-to-Work  system- 
building  nationwide.  These  funds  are 
used  for  technical  assistance  and 
capacity  building,  for  outreach,  and  for 
research  and  evaluation. 

UI.  Statement  of  Work 

The  focus  on  global  competitiveness, 
rapidly  changing  technology  and  its 
impact  on  work  force  preparedness  of 
individuals  is  not  unique  to  the  United 
States.  Both  U.S.  and  policy  leader  from 
other  countries  have  struggled  to 
address  the  "skills  gap"  among  its  youth 
and  the  need  to  prepare  students  to 
succeed  in  the  rapidly  changing 
workplace.  Policy  leaders  have  long 
benefitted  from  international  exchange 
and  policy  learning.  The  enactment  of 
the  National  School-to-Work 
Opportunities  Act  was  preceded  by 
almost  a  decade  of  study  and 
experimentation  by  national.  State  and 
local  policy  leaders.  National  and  State 
leaders  in  particular  were  heavily 
influenced  by  the  European  models. 
Many  of  the  early  State  initiatives  were 
modeled  after  the  European 
apprenticeship  and  training  programs. 
The  Competitiveness  and  Human 
Resources  program  of  the  German 
Marshall  Fund  has  served  community, 
stale  and  federal  policy  makers  and  the 
research  community.  This  program  has 
been  phased-out.  The  Departments 
believe  that  there  is  a  need  to  continue 
this  capability  if  the  School-to-Work 
initiative  is  to  reach  scale  and 
sustainability.  The  School-to-Work 
movement  is  approaching  year  three  in 
its  design  and  implementation  strategy 
and  funding.  Much  has  been 
accomplished,  but  just  as  our  colleagues 
abroad  are  faced  with  evaluating  their 
education  and  training  systems'  ability 
to  respond  and  prepare  individuals  for 
careers  in  the  new  global  economy,  so 
too  must  STW  leaders  evaluate  their 
progress  to  date.  School-to-Work  leaders 
need  to  understand  how  systems  work 
and  how  to  build  them.  Policy  makers 


on  both  sides  of  the  Atlantic  recognize 
the  need  to  find  more  cost-effective 
ways  of  providing  high  quality  initial 
and  continuing  education  and  work 
force  training  for  all.  Trans-Atlantic 
networks  can  «nd  do  assist  in  devising 
new  policies  and  programs  promoting 
effective  approaches  benchmarked  to 
best  practice. 

The  Departments  are  interested  in 
capacity-building  and  leadership 
support  activities  that  are  specifically 
targeted  to  State  and  local  STW  leaders, 
with  the  intent  to: 

•  Facilitate  communications  and 
partnerships  among  lead  agencies, 
programs.  Ministries  and  policy 
research  communities  addressing  issues 
of  transitions  from  school-to-work 
education  reform,  and  work  force 
training  in  the  U.S.  and  Europe  and 
focusing  on  such  areas  as:  skill 
standards  and  certifications, 
innovations  in  curriculum  development, 
partnerships  between  public  and  private 
institutions,  integration  of  school-based 
and  work-based  learning;  organization 
and  recruitment  of  the  business  and 
labor  communities;  and  strategies  for 
serving  the  needs  of  out-of-school 
youth. 

•  Disseminate  information,  analysis 
and  technical  assistance  on  best 
practices,  promising  innovations  and 
programs  evaluations  relevant  to  the 
needs  of  national,  state  and  local  policy 
makers,  researchers  and  education/ 
training  program  practitioners  and 
directors. 

•  Develop  strategic  trans-Atlantic 
networks  to  promote  new  forms  of 
partnerships  centered  on  related 
initiatives; 

•  Provide  a  forum  for  continuing 
international  policy  exchange  with 
National.  State  and  local  STW  leaders, 
through  multi-year  activities,  organized 
by  policy  domain  areas  and  based  on  a 
planned  calendar  of  research, 
conferences  and  site  visits. 

Over  the  past  decade  the  German 
Marshall  Fund  has  promoted  increased 
trans-Atlantic  understanding  and 
collaboration  on  employment  and 
training  issues.  The  Departments  are 
seeking  an  organization  to  assume  this 
type  work  which  is  no  longer  being 
supported  by  the  German  Marshall 
Fund.  The  Departments'  intent  is  to 
award  funds  under  this  solicitation  to 
an  organization  that  has  demonstrated 
the  capability  to  undertake  these 
activities  and  to  use  these  funds  to 
leverage  support  for  the  maintenance  of 
this  effort  once  the  Federal  investment 
has  ended.  Further,  the  Department 
intends  that  the  funds  available  under 
this  grant  will  be  used  to  support 
activities,  but  will  not  be  used  to  cover 


international  travel  expenses. 
Organizations  submitting  a  proposal 
under  this  solicitation  must  demonstrate 
how  such  international  travel  expenses 
will  be  financed. 

IV.  Application  Process 

Eligible  Applicants 

Non-profit  organizations  that  can 
demonstrate  the  capability  to  undertake 
this  project,  including  requirements  for 
leveraging  funds.  In  preparing  the 
proposal,  please  use  the  following 
headings  and  respoiid  to  the 
information  requested  in  each  of  the 
following  categories. 

J.  Project  Title.  Identify  the  title  of  the 
proposed  policy  exchange  program. 

ij.  Project  Proposal.  Provide  a 
description  of  the  proposed  project. 
This  description  should  include 
information  on  the  capability  of  the 
offeror  to  undertake  this  project  and 
should  specifically  address  the  prior 
experience  and  current  capability  of  the 
offeror  to  establish  these  international 
policy  exchanges.  The  proposal  must 
describe  the  approach  and 
methodologies  the  offeror  will  employ 
in  establishing  these  international 
research  and  policy  exchanges  and 
should  be  specific  as  to  activities,  with 
time  lines,  that  are  proposed  including 
how  these  activities  will  build  the 
capacity  of  State  and  local  leaders  to 
implement  School-to- Woric  systems. 
The  proposal  should  also  detail  specific 
products  that  will  be  developed  and 
how  these  products  will  be 
disseminated. 

Hi.  Staff  Involved.  Provide 
information  about  the  staff  proposed  for 
this  project,  including  their  background 
and  qualifications  as  well  as  percentage 
of  time  committed  to  the  project. 

iv.  Support  and  Sustainability. 
Provide  information  on  how  the 
organization  intends  to  use  the  funds 
under  this  award  to  leverage  additional 
funding  to  support  the  continuation  of 
this  project  once  the  federal  funds  have 
ended.  The  offeror  must  provide 
specific  information  on  how 
international  travel  expenses  will  be 
financed  since  federal  funds  may  not  be 
used  for  this  project. 

V.  Application  Submittal 

Applicants  must  submit  an  original 
and  three  (3)  copies  of  their  proposal. 
The  applications  shall  be  divided  into 
two  distinct  parts:  Part  I — which 
contains  Standard  Form  (SF  424, 
"Application  for  Federal  Assistance," 
(Appendix  A)  and  "Budget  Information 
Sheet"  (Appendix  B).  All  copies  of  the 
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SF  424  must  have  original  signatures  of 
the  designated  fiscal  agent.  Applicants 
shall  indicate  on  the  SF-424  the 
organization's  IRS  status.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
17.249.  In  addition,  the  budget  shall 
include — on  a  separate  page(s) — a 
detailed  cost  break-out  of  each  line  item 
on  the  Budget  Information  Sheet.  Part  II 
shall  contain  the  program  narrative  that 
demonstrates  the  applicant's  plan  and 
capabilities  in  accordance  with 
evaluation  criteria  contained  in  this 
notice.  Applicants  must  describe  their 
plan  in  light  of  each  of  the  Evaluation 
Criteria.  No  cost  data  or  reference  to 
price  shall  be  included  in  this  part  of 
the  application.  Applicants  must  limit 
the  program  narrative  section  to  no 
more  than  25  double-spaced  pages,  on 
one  side  only.  This  includes  any 
attachments.  Applications  that  fail  to 
meet  the  page  limitation  requirements 
will  not  be  considered. 

VI  Late  Applications 

Any  application  received  after  the 
exact  date  and  time  specified  for  receipt 
at  the  office  designated  in  this  notice 
will  not  be  considered,  unless  it  is 
received  before  awards  are  made  and 
it — (a)  Was  sent  by  registered  or 
certified  mail  not  later  than  the  fifth 
calendar  day  before  the  date  specified 
for  receipt  of  applications  (e.g..  an 
application  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  mailed/post  marked  by 
the  15th  of  that  month);  or  (b)  Was  sent 
by  the  U.S.  Postal  service  Express  Mail 
next  Day  Service  to  addresses  not  later 
than  5:00  P.M.  at  the  place  of  mailing 
two  working  days  prior  to  the  date 
specified  for  receipt  of  applications.  The 
term  "working  days"  excludes 
weekends  and  Federal  holidays. 

The  term  "post  marked"  means  a 
printed,  stamped  or  other  wise  place 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable,  without  further  action,  as 
having  been  supplied  or  affixed  on  the 
date  of  mailing  by  an  employee  of  the 
U.S.  Postal  Service. 

VII.  Hand  Delivered  Applications 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 


closing  date.  To  be  considered  for 
funding,  hand-delivered  applications 
must  be  received  by  4:00  p.m.,  (Eastern 
Time),  on  the  closing  date.  Telegraphed 
and/or  faxed  applications  will-not  be 
honored.  Failure  to  adhere  to  the  above 
instructions  will  be  a  basis  for  a 
determination  of  nonresponsiveness. 
Overnight  express  mail  from  carriers 
other  than  the  U.S.  Postal  Service  will 
be  considered  hand-delivered 
applications  and  must  be  received  by 
the  above  specified  date  and  time. 

VIII.  Funding  Availability  and  Period  of 
Performance 

The  Departments'  expected  to  make 
one  award,  not  to  exceed  5500,000.  The 
period  of  performance  will  be  for  12 
months  from  the  date  the  grant  is 
awarded.  The  Departments  may,  at  their 
option,  provide  additional  funds  for  a 
second  year,  depending  upon 
availability  of  hinds,  and  performance 
of  the  awardee. 

IX.  Rexiew  Process 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel,  who  will  evaluate  the 
applications  against  the  criteria  listed 
below.  The  government  may  elect  to 
award  the  grant  without  discussions 
with  the  offeror.  In  such  situations,  an 
award  based  on  the  offeror's  signature 
on  the  SF  424  constitutes  a  binding 
offer. 

Evaluation  Criteria 

1.  The  innovation  and  soundness  of 
the  plan.  (30  Points) 

•  Does  the  plan  address  the  activities 
identified  in  the  work  statement? 

•  Does  the  plan  indicate  how  it  will 
identify  and  bring  together  international 
leaders? 

•  Is  the  plan  specific  as  to  the 
products  that  will  be  developed  and 
how  these  products  will  be 
disseminated? 

•  Are  the  goals  and  objectives  of  the 
plan  clearly  identified? 

•  Is  the  target  audience  clearly 
identified? 

•  Is  the  plan  specific  as  to 
methodology  and  approach? 

2.  The  capability  and  experience  of 
the  offeror  in  establishing  international 
exchange  programs.  (20  Points) 


•  Has  the  offeror  clearly  identified 
prior  experience  in  establishing 
international  exchanges  in  related 
fields? 

•  Does  the  offeror  demonstrate  the 
capability  to  identify  and  bring  together 
appropriate  leaders  both  in  the  U.S.  and 
internationally? 

3.  The  knowledge  and  experience  of 
the  offeror  in  school-to-work  transition 
and  related  education  and  training 
fields.  (20  Points) 

•  Does  the  offeror  cite  specific 
examples  of  prior  experience  in  school- 
to-work  transition  and  related  fields? 

•  Does  the  proposed  staff  have 
background  and  experience  in  working 
in  areas  related  to  school-to-work 
transition? 

•  Does  the  proposal  reflect  an 
understanding  of  issues  and  effective 
strategies  relating  to  transitioning  young 
people  from  school  to  careers? 

4.  The  demonstrated  capability  of  the 
offeror  to  commit  and  leverage  resources 
for  this  project.  (30  Points)- 

•  Has  the  offeror  identified  the 
amount  and  sources  of  resources  to  be 
committed  to  this  project? 

•  Is  the  plan  specific  as  to  how 
proposed  international  travel  will  be 
financed? 

•  Does  the  offeror  make  a  compelling 
case  for  being  able  to  sustain  these 
efforts  once  federal  funds  are  no  longer 
available? 

The  grant  will  be  awarded  based  on 
applicant  response  to  the  above 
mentioned  criteria  and  what  is 
otherwise  most  advantageous  to  the 
Departments.  The  panel  results  are 
advisory  in  nature  and  not  binding  on 
the  Grant  Officer. 

Signed  at  Washington,  D.C.,  this  8th  day  of 

July  1997, 

Janice  E.  Perry, 

Grant  Officer. 

Appendices 

Appendix  A:  Application  for  Federal 

Assistance.  SF  Form  424 
Appendix  B:  Budget  Information  Sheet 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agenaes  to  obtain  applicant  certification  that  States  whidi  ave  established  a  review  and 
comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  mduded  m  their  process,  have 
been  given  an  opportunity  to  review  the  applicant's  submission.  « 


Item: 

1. 

2. 


3. 
4. 

5. 


7. 
8. 


9. 

la 
11. 


Entry: 

Self-e:q}ianatory. 

Date  application  submitted  to  Federal  agency  (or 
State  if  applicable)  A  applicant's  control  nimiber 
(if  applicable). 

State  use  only  (if  applicable) 

If  this  appbcation  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.  If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  nimiber  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  in  the  ^ace  provided. 

Chedc  appropriate  box  and  enter  appropriate 
letter(s)  in  the  sp>ace(s)  provided. 

-  "New"  means  a  new  assistance  award. 

-  'Continuation''  means  an  extension  for  an 
additional  funding/budget  period  for  a  project 
with  a  projected  completion  date. 

-  'Revision*  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existing  obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  ap)plicatioa. 

Use  the  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 

Enter  a  brief  descriptive  title  of  the  project.  If 
more  than  one  program  is  mvolved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  the  project. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  affected  (e.g.. 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amoimt  requested  or  to  be  contributed  during  the 
first  funding/budget  period  by  each  contributor. 
Value  of  in-kind  contributions  should  be  included 
on  appropriate  lines  as  apfdicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing  award, 
indicate  only  the  amount  of  the  change.  For 
decreases,  enclose  the  amounts  in  parentheses.  If 
both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet.  For 
multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intergovenmsental  review 
process. 

17.  This  question  applies  to  the  applicant  organization, 
not  the  person  who  signs  as  the  authorized 
representatwe.  Categones  of  debt  include 
delinquent  audit  disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  rcpresenutive  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  afiplication  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as  part 
of  the  application.) 


■J 
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PART  II    -    BUDGET   nTFORMATION 
SECTION  A  -  Budget  Sumnary  by  Categories 


(A) 

<B) 

(C) 

1.  Paraonnel 

2,      Fringe   Benefit*  (Rate        %; 

3 .  Trmvel 

4.      Sqaipnent 

5.  Suppliem 

6.      Contractual 

7.  Other 

!ii.:r.- 

i_ 

8.   Total,  Dlract  Coat 
(Linea   1    through  7) 

■  i 

9.      Indirect   Coat    (Rate          *) 

• 

10.    Training  CoBt/3tipenda 

11.    TOTAL  Funds  Requeated 
(Linea   8   through  10) 

SECTION  B   -  Coat  Sharing/  Match  Summary   (if  appropriate) 

__(A)  (B) 

1.    Cash   Contribution 


2.    In-Kind  Contribution 


3.    TOTAL  Coat  Sharing  /  Match 
(Rate  %j 


NOTE: 


Uae  Column  A   to  record   funds  requested  for  the  initial  period  of 
performance    (i.e.    12  montha ,    18   months,  etc.);    Column  B   to  record 
changea   to  Column  A   (i.e.    requests  for  additional  funda  or  line 
item  changea;    and  Column  C   to  record   the   totals  (A   plus  B). 
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INSTRUCTIONS   FOR   PART  II    -   BUDGET  INFORMATION 


SECTION  A  -  Budgret  Summary  by  Categoriea 
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2. 

2. 
3. 


5. 
6. 


8. 
9. 

10. 
11. 


f^fffonncT  r      Show  salaries    to  be  paid  for  project  personnel . 

Fringe  Ben^fi^p:      Indicate   the  rate  and  amount  of  fringe  benefits. 

Travpl :      Indicate   the  amount  requested  for  staff   travel.      Include 
funds   to  cover  at  least  one   trip   to  Washington,    DC  for  project 
director  or  designee.  > 

Bgyipm^afc:      Indicate   the  cost  of  non- expendable  personal  property 
that  has  a  useful  life  of  more   than  one  year  with  a  per  unit  cost  of 
$5f 000  or  more. 

SMBBMsjL:      Include  the  cost  of  consumable  supplies  and  materials   to  be 
used  during  the  project  period. 

£2a££ft££fiAl-'      Show  the  amount   to  be  used  for    (1)   procurement  contracts 
(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment);   and    (2)    sub- contracts/grants. 

QthS£.:      Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

Total.   Direct  Coatm :     Add  lines  1    through   7. 

Indirect  Costa:      Indicate   the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 

Training  /8tiz>end  Coat:       (If  allowable) 

Total   Federal   funda  Reaueatad-      Show  total   of  lines   8    through  10. 


SECTION  B   -   Cost  Sharisgr/JCatching  Summary 

Indicate  the  actual  ifata  and  amount  of  coat  sharing/matching  when 
there  la  a  cost  mlimring/mMtching  requirement.      Also  include  percentage 
of  total  project  coat  and  indicate  source  of  cost  aharing/matching 
funda,   i.e.    other  Federal  source  or  other  Non-Federal  aource. 


HOTS: 


PLEASE  INCLUDE   A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 


[FR  E)oc.  97-18258  Filed  7-10-97;  8:45  am] 
BILLING  CODE  aiO-30-C 
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DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board.  Pantex  Rant; 
Open  Meeting 

AGENCY:  Department  of  Energy. 

action:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Pantex  Plant, 
Amarillo,  Texas. 

DATE  AND  TIME:  Tuesday,  July  22, 1997: 
10:00  a.m.-2:30  p.m. 
ADDRESSES:  Boatmen's  National  Bank, 
Centennial  Room.  Amarillo.  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
5.  Johnson,  Assistant  Area  Manager, 
Department  of  Energy,  Amarillo  Area 
Office,  P.O.  Box  30030.  Amarillo,  TX 
79120(806)477-3121. 

SUPPLEMENTARY  INFORMATK3N: 

Purpose  of  the  Committee:  The  Board 
provides  input  to  the  Department  of 
Energy  on  Environmental  Management 
strategic  decisions  that  impact  future 
use,  risic  management,  economic 
development,  and  budget  prioritization 
activities. 

Tentative  Agenda: 

10:00  a.m.  Welcome — Agenda  Review — 

Approval  of  Minutes 
10:10  a.m.  Co-Chair  Comments 
10:20  a.m.  Task  Force  Reports 
10:50  a.m.  Subcommittee  Reports 
11:00  a.m.  Ex-OfRcio  Reports 
12:00  p.m.  Lunch 
1:00  p.m.  Presentation  or  Panel  Discussion 

on  Health 
2:00  p.m.  Updates — Occuirence  Reports — 

DOE 
5:00  p.m.  Closing  Remarks/ Adjourn 

Public  Participation:  The  meeting  is 
open  to  the  public,  and  public  comment 
will  be  invited  throughout  the  meeting. 
Written  statements  may  be  filed  with 
the  Committee  either  before  or  after  the 
meeting.  Written  comments  will  be 
accepted  at  the  address  above  for  15 
days  after  the  date  of  the  meeting. 
Individuals  who  wish  to  make  oral 
statements  pertaining  to  agenda  items 
should  contact  Tom  Williams'  office  at 
the  address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 


be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  before 
the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Pantex  Public  Reading 
Rooms  located  at  the  Amarillo  College 
Lynn  Library  and  Learning  Center,  2201 
South  Washington,  Amarillo,  TX  phone 
(806)  371-5400.  Hours  of  operation  are 
from  7:45  a.m.  to  10:00  p.m.,  Monday 
through  Thursday;  7:45  a.m.  to  5:00 
p.m.  on  Friday;  8:30  a.m.  to  12:00  noon 
on  Saturday;  and  2:00  p.m.  to  6:00  p.m. 
on  Simday,  except  for  Federal  holidays. 
Additionally,  there  is  a  Public  Reading 
Room  located  at  the  Carson  County 
Public  Library,  401  Main  Street, 
Panhandle,  TX  phone  (806)  537-3742. 
Hours  of  operation  are  from  9:00  a.m.  to 
7:00  p.m.  on  Monday;  9:00  a.m.  to  5:00 
p.m.,  Tuesday  through  Friday;  and 
closed  Saturday  and  Sunday  as  well  as 
Federal  Holidays.  Minutes  will  also  be 
available  by  writing  or  calling  Jerry  S. 
Johnson  at  the  address  or  telephone 
number  listed  above. 

Issued  at  Wa«hinglon.  DC  on  July  8, 1997. 
Rachel  M.  Sanrael, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  97-18216  Filed  7-10-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Environmental  Managemerrt  Site- 
Specific  Advisory  Board,  Kirtland  Area 
Office  (Sandia) 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  StaL  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Envirorunental 
Management  Site-Specific  Advisory 
Board,  Kirtland  Area  Office  (Sandia). 
DATES:  Wednesday,  July  16,  1997:  5:30 
p.m.-9:30  p.m.  (Moimtain  Daylight 
Time). 

ADDRESSES:  Indian  Pueblo  Cultural 
Center,  2401  12th  Street  NW.. 
Albuquerque,  New  Mexico. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Zamorski,  Acting  Manager, 
Department  of  Energy  Kirtland  Area 
Office,  P.O.  Box  5400,  Albuquerque,  NM 
87185 (505) 845-4094. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  reconunendations 


to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

5:30  p.m.  Accelerating  Cleanup:  Focus  on 

2006  Workshop 
7:30  p.m.  Public  Comments 
7:40  p.m.  Approval  of  Agenda;  Approval  of 

6/18/97  Minutes 
7:50  p.m.  Chair's  Report — Jesse  D.  Dompreh 
8:00  p.m.  Break 
8:10  p.m.  Discussion  of  Process  for  Meeting 

Minutes 
8:15  p.m.  Selection  of  Board  Vice  President 
8:25  p.m.  Interim  Committee  for 

Administrator  Criteria/ Assessment 
8:35  p.m.  Procedures  for  Action  Request 

Form 
8:40  p.m.  Staff  Report 
8:45  p.m.  Membership  and  Nominatiiig 

Committee  Report 
8:55  p.m.  Budget  and  Planning  Committee 

RepMJrt 
9:05  p.m.  New/Other  Business 
9:10  p.m.  Public  Comment  Period 
9:15  p.m.  /Agenda  Items  for  8/20/97  Meeting 
9:20  p.m.  Agenda  Items  for  7/22/97  Executive 

Conunittee  Meeting 
9:25  p.m.  Announcement  of  Next  Meeting/ 

Adjourn 
A  final  agenda  will  be  available  at  the 

meeting  Wednesday,  July  16. 1997. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Mike  Zamorski's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  5  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Official  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  5  minutes  to 
present  their  comments.  This  notice  is 
being  published  less  than  15  days  in 
advance  of  the  meeting  due  to 
progranunatic  issues  that  needed  to  be 
resolved. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Mike 
Zamorski,  Department  of  Energy 
Kirtland  Area  Office,  P.O.  Box  5400, 
Albuquerque.  NM  87185.  or  by  calling 
(505)  845-4094. 
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Issued  at  Washington,  DC  on  July  8, 1997. 
Rachel  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
[FR  Doc.  97-18217  Filed  7-10-97;  8:45  am] 

BIUJNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulator  Commission 

[Docket  No.  RP94-43-000] 

ANR  Pipeline  Company;  Notice  of 
Informal  Settlement  Conference 

July  7,  1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Thursday,  July  17, 
1997,  at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulator  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
in  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and    • 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  contact 
William  J.  Collins  at  (202)  208-0248. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18183  Filed  7-10-97;  8:45  amj 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  rto.  RP97-«6-006] 

Canyon  Creek  Compression  Company; 
Notice  Of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  7,  1997. 

Take  notice  that  on  July  1,  1997, 
Canyon  Creek  Compression  Company 
(Canyon)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1 ,  certain  tariff  sheets  to  be  effective 
May,  1,  1997,  Augtist  1,  1997  and 
November  1,  1997. 

Canyon  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  letter  order  issued  on 
June  16,  1997  in  Docket  No.  RP97-66- 
004. 

Canyon  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 


submitted  to  become  effective  on  the 
proposed  effective  dates. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  transportation 
customers,  interested  state  regulatory 
agencies,  and  all  parties  set  out  on  the 
official  service  list  at  Docket  No.  RP97- 
66. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18174  Filed  7-10-97;  8:45  am] 

BILUNQ  CODE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 39-004] 

Caprock  Pipeline  Company;  Notice  of 
Tariff  Filing 

July  7,  1997. 

Take  notice  that  on  July  1,  1997, 
Caprock  Pipeline  Company  (Caprock) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 , 
the  following  revised  tariff  sheet,  to  be 
effective  August  1,  1997: 

First  Revised  Sheet  No.  29A 

Caprock  states  that  this  tariff  sheet  is 
being  filed  to  comply  with  the 
Commission's  letter  order  in  Docket  No. 
RP97-139-002,  issued  Jime  6,  1997. 

Caprock  states  that  copies  of  the  filing 
were  served  upon  Caprock's 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 


appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FRDoc  97-18168  Filed  7-10-97;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2869-0001 

Central  Hudson  Enterprise 
Corporation;  Notice  of  Issuance  ot 
Order 

July  8,  1997. 

Central  Hudson  Enterprise 
Corporation  (Enterprise),  a  wholly- 
owned  subsidiary  of  Central  Hudson 
Gas  Be  Electric  Corporation,  filed  with 
the  Conunission  proposed  market-based 
power  sales  rates,  and  for  certain 
waivers  and  authorizations.  In 
particular,  Enterprise  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabilities  by  Enterprise.  On  June  26, 
1997,  the  Commission  issued  an  Order 
Conditionally  .\ccepting  For  Filing 
Proposed  Market-Based  Rates,  and 
Armouncing  Policy  With  Respect  To 
New  Power  Sales  that  Do  Not  Reflect 
Unbundling  Of  Transmission  And 
Ancillary  Services  (Order),  in  the  above- 
docketed  proceeding. 

The  Commission's  [une  26,  1997 
Order  granted  the  request  for  blanket 
approval  under  Part  34.  subject  to  the 
conditions  found  in  Ordering 
Par^raphs  (E).  (F).  and  (H): 

(E)  Within  30  days  of  the  date  of 
issuance  of  this  order,  any  person 
desiring  to  be  heard  or  to  protest  the 
Commission's  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liabilities  by  Enterprise  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure.  18  CFR  385.211 
and  385.214. 

(F)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (E)  above.  Enterprise  is 
hereby  authorized,  pursuant  to  section 
204  of  the  FPA,  to  issue  securities  and 
assume  obligations  or  liabilities  as 
guarantor,  endorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
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assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Enterprise,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(H)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Enterprise's  issuances  of  securities  or 
assumptions  of  liabilities  *   •   *. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  July  28, 
1997. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  N.E.. 
Washington,  D.C.  20426. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18269  Filed  7-10-97;  8:45  am] 

BILUNQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-41 2-000] 

CNG  Transmission  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  7.  1997. 

Take  notice  that  on  July  1,  1997,  CNG 
Transmission  Corporation  (CNG), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  an 
effective  date  August  1,  1997: 

Twenty-Eighth  Revised  Sheet  No.  32 
Twenty-Eighth  Revised  Sheet  No.  33 

CNG  states  that  the  purpose  of  this 
filing  is  to  submit  CNG's  quarterly 
revision  of  the  Section  18. 2. B. 
Surcharge,  effective  for  the  three-month 
period  commencing  August  1,  1997.  The 
charge  for  the  quarter  ending  June  30, 
1997  has  been  $0.0210  per  Dt,  as 
authorized  by  Commission  order  dated 
April  21.  1997  in  Doclcet  No.  RP97-302. 
CNG's  proposed  Section  18. 2. B. 
surcharge  for  the  next  quarterly  period 
is  S0.0O94  per  Dt.  The  revised  surcharge 
is  designed  to  recover  $57,059  in 
Standard  Account  No.  858  Costs,  which 
CNG  incurred  for  the  period  of  March, 
1997,  through  May,  1997. 

CNG  states  that  copies  of  this  letter  of 
transmittal  and  enclosures  are  being 
mailed  to  CNG's  customers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  mu^t  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A. Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18158  Filed  7-10-96;  8:45  am) 

BILUNO  COOE  6717-.01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-610-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

July  7,  1997. 

Take  notice  that  on  June  27,  1997, 
Colorado  Interstate  Gas  Company  (CIG), 
P.O.  Box  1087,  Colorado  Springs, 
Colorado  80944  filed  in  Docket  No. 
CP97-610-000  a  request  pursuant  to 
Sections  157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.211)  for  authorization  to  construct  a 
new  meter  station  at  an  existing  delivery 
point  in  Douglas  County,  Colorado, 
under  CIG's  blanket  certificate  issued  in 
Docket  No.  CP83-2 1-000,  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  ins[>ection. 

CIG  proposes  to  construct  a  new 
meter  station  at  its  existing  Bayou  Gulch 
delivery  point,  located  near  Castle  Rock, 
in  Douglas  County,  Colorado  where  gas 
is  delivered  to  UtiliCorp  United 
Incorporated  (UtiliCorp).  CIG  states  that 
the  existing  delivery  point  to  UtiliCorp 
is  a  2  inch  side  tap  delivery  facility  on 
its  20-inch  main  transmission  line  that 
was  constructed  pursuant  to  a  Prior 
Notice  filing  in  Docket  No.  CP84-762- 
000.  CIG  explains  that  currently 
UtiliCorp  owns  and  maintains  the 
measurement  equipment  at  the  Bayou 
Gulch  delivery  point.  CIG  claims  that  by 
installing  CIG  owned  and  operated 
measurement  facilities  at  this  point,  it 


will  be  possible  to  accurately  measure 
volumes  being  supplied  to  this  no- 
noticed  customer.  CIG  proposes  to 
install  a  Roots  Gas  Meter,  a  solar 
powered  remote  operating  controler, 
and  telemetry  so  it  will  know  promptly 
if  there  are  problems  with  gas  flow  at 
this  point  that  serves  a  housing 
development. 

CIG  states  that  the  estimated  cost  of 
the  propposed  facilities  is 
approximately  $36,300.  Additionally, 
CIG  indicates  that  it  has  obtained  all 
required  environmental  clearances. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursaunt  to 
§  157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  fTling  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc  97-18185  Filed  7-10-97;  8:45  ami 

B4LUNG  COOE  6717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-287-004] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  7,  1997. 

Take  notice  that  on  July  1,  1997.  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheet  to  become 
effective  July  1,  1997: 

Sixth  Revised  Sheet  No.  30 

El  Paso  states  that  the  above  tariff 
sheet  is  being  filed  to  implement 
negotiated  rate  contracts  pursuant  to  the 
Commission's  Statement  of  Policy  on 
Alternatives  to  Traditional  Cost-of- 
Service  Ratemaking  for  Natural  Gas 
Pipelines  and  Regulation  of  Negotiated 
Transportation  Services  of  Natural  Gas 
Pipelines  issued  January  31,  1996  at 
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Docket  Nos.  RM95-6-000  and  RM96-7- 
000. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18164  Filed  7-10-97;  8:45  amj 
BIUJNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-20-009] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  In  FERC  Gas 
Tariff 

July  7,  1997. 

Take  notice  that  on  July  1,  1997,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheet  to  tiecome 
effective  August  1,  1997: 

(First  Revised  Sheet  No.  202A) 

El  Paso  states  that  the  above  tariff 
sheet  is  being  filed  to  implement  the 
Order  No.  587-C  Gas  Industry 
Standards  Board  Internet  Web  site 
standard  pursuant  to  the  Commission's 
letter  order  issued  June  9,  1997  at 
Docket  No.  RP97-2O-005. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 


available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  97-18179  Filed  7-10-97;  8:45  ami 

BILUNQ  COOE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-141-005] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

July  7. 1997. 

Take  notice  that  on  July  1,  1997,  Great 
Lake  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
consideration  as  part  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  be  effective 
as  stated  below: 

To  Be  Effective  August  J,  J 997 

Second  Revised  Sheet  No.  29 
Original  Sheet  No.  29A 

To  Be  Effective  November  1,  1997 

Third  Revised  Sheet  No.  8 
First  Revised  Sheet  No.  lOA 
Second  Revised  Sheet  No.  35 
Fifth  Revised  Sheet  No.  40 
Third  Revised  Sheet  No.  50C 

Great  Lakes  states  that  the  above- 
referenced  tariff  sheets  are  being  filed  in 
compliance  with  a  Letter  Order  of  the 
Commission's  issued  June  2,  1997,  in 
Docket  No.  RP97-141-O03. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
iFR  Doc.  97-18167  Filed  7-10-97;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 14-004) 

K.N.  Wanert>erg  Transmission  Ltd. 
Liability  Co.  Notice  of  Tariff  Filing 

July  7.  1987. 

Take  notice  that  on  July  7, 1997,  K  N 
Wattenberg  Transportation  Ltd.  Liability 
Co.  (Wattenberg)  tendered  for  filing  as 
part  of  its  FERC  GAs  Tariff,  Original 
Volume  No.  1.  the  Following  revised 
tariff  sheets,  to  be  effective  August  1, 
1997: 

First  Revised  Sheet  No.  66A 

Wattanberg  states  that  this  tariff  sheet 
is  t)eing  filed  to  comply  with  the 
Commission's  letter  order  in  Docket  No. 
RP97-114-002,  issued  June  2.  1997. 

Wattenberg  states  that  copies  of  the 
filing  were  served  upon  Wallenberg's 
jurisdictional  customers,  interested 
public  bodies,  and  all  parties  to  the 
proceedings 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  he 
take,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc  97-18166  Filed  7-10-97;  8:45  am] 

BILUNO  COOE  B717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9ft-31 0-003] 

Louisiana-Nevada  Transit  Company: 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  7, 1997. 

Take  notice  that  on  July  1,  1997, 
Louisiana-Nevada  Transit  Company 
(LNT),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  tariff  sheets  listed 
below  to  be  effective  as  indicated: 
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Sheet  to  be  effective  for  the  period 
January  9. 1997  to  May  31. 1997: 

1st  Rev.  First  Revised  Sheet  No.  4 
1st  Rev.  First  Revised  Sheet  No.  11 
1st  Rev.  Original  Sheet  No.  28 
1st  Rev.  Original  Sheet  No.  29 
Original  Sheet  No.  29A 
1st  Rev.  First  Revised  Sheet  No.  60 
Original  Sheet  No.  61 
Original  Sheet  Nos.  62-64 

Sheets  to  be  effective  June  1, 1997: 

Second  Revised  Sheet  No.  4 
Third  Revised  Sheet  No.  11 
Second  Revised  Sheet  No.  29 
First  Revised  Sheet  No.  29A 
Second  Revised  Sheet  No.  30 
First  Revised  Sheet  No.  30A 

LNT  asserts  that  the  purpose  of  the 
filing  is  to  implement  the  settlement 
approved  bv  the  Commission  on  June 
19.  1997,  79  FERC  1  61,360.  in  the 
captioned  proceeding. 

LNT  states  that  copies  of  the  filing 
were  served  on  all  affected  entities. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  should  be  filed  in  accordance 
with  Section  1.54.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  and 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc  97-18182  Filed  7-10-97;  8:45  am] 

ULUNO  COOE  $717-01-M 


DEPARTMEFfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-69-006] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

July  7,  1997. 

Take  notice  that  on  July  1  1997. 
Midwestern  Gas  Transmission  Company 
(Midwestern),  tendered  for  filing  as  part 
of  its  FERS  Gas  Tariff.  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets: 

First  Revised  Sheet  No.  85 

1st  Rev.  Second  Revised  Sheet  No.  IIOA 

Midwestern  states  that  the  tariff 
sheets  implement  the  Gas  Industry 


Standards  Board's  (GISB)  Internet  Web 
page  standards  in  accordance  with  the 
Commission's  June  16. 1997  Order  on 
Compliance  Filing  in  the  above- 
referenced  dockets.  Midwestern  Gas 
Transmission  Company.  79  FERC  1 
61,350  (1997).  In  accordance  with  the 
June  16  Order,  Midwestern  requests  that 
these  tariff  sheets  be  deemed  effective 
August  1,1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

LiBwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18177  Filed  7-10-97;  8:45  ami 

BILUNO  COOE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-1 9-007] 

Mojave  Pipeline  Company;  Notice  of 
Tariff  filing 

July  7. 1997. 

Take  notice  that  on  July  1,  1997. 
Mojave  Pipeline  Company  (Mojave) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  become 
effective  August  1, 1997: 

Second  Revised  Sheet  No.  103 
First  Revised  Sheet  No.  103A 

Mojave  states  that  the  above  tariff 
sheets  are  being  filed  to  implement  the 
Order  No.  587-C  Gas  Industry 
Standards  Board  Internet  Web  site 
standard  pursuant  to  the  Commission's 
letter  order  issued  June  16. 1997  at 
Docket  No.  RP97-1 9-005. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 


by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  Protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 
IFR  Doc.  97-18180  Filed  7-10-97;  8:45  am) 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-64-007] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Proposed  Changes 
in  FERC  Gas  Tariff 

July  7. 1997. 

Take  notice  that  on  July  1. 1997. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1.  certain  tariff 
sheets  to  be  effective  May  1. 1997. 
August  1. 1997  and  November  1, 1997. 

Natural  states  that  the  purpose  of  the 
filing  is  to:  (1)  Comply  with  the 
Commission's  letter  order  issued  on 
June  16, 1997  in  Docket  No.  RP97-64- 
005;  and  (2)  make  conforming  changes 
in  Natural's  tariff  pursuant  to  the 
Commission's  letter  order  issued  June 
25,  1997  in  Docket  No.  RP95-326-011. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  on  the 
proposed  effective  dates. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  regulatory  agencies,  and 
all  parties  set  out  on  the  official  service 
list  at  Docket  No.  RP97-64. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulations 
Commission.  888  First  Street,  N.E., 
Washington,  D.C.  20426,  in  accordance 
with  Section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18175  Filed  7-10-97;  8:45  am] 

Ba.LiNa  CODE  ern-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  TM97-2-69-000  and  RP97- 
275-000] 

Northern  Natural  Gas  Company;  Notice 
of  Technical  Conference 

July  7. 1997. 

In  the  Commission's  orders  issued 
May  30,  1997.  (79  FERC  ^61.005)  and 
July  1. 1997.  (80  FERC  161.007)  the 
Commission  held  that  the  filing  in  the 
above  captioned  proceedings  raise 
issues  that  should  be  addressed  in  a 
technical  conference. 

Take  notice  that  the  technical 
conference  will  be  held  on  Wednesday, 
July  30.  1997,  at  10:00  a.m.,  in  a  room 
to  be  designated  at  the  offices  of  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington  D.C. 
20426.  All  interested  parties  and  Staff 
are  permitted  to  attend. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-18268  Filed  7-10-97;  8:45  am) 
BILUNO  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-131-004] 

Overthrust  Pipeline  Company;  Notice 
of  Tariff  Filing 

July  7,  1997. 

Take  notice  that  on  July  1 .  1997, 
Overthrust  Pipeline  Company 
(Overthrust)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1-A,  to  be  effective  August 
1,  1997. 

Overthrust  states  that  the  proposed 
tariff  sheets,  which  are  listed  below, 
implement  the  requirements  of  Standard 
4.3.6,  which  requires  natural-gas 
pipeline  companies  to  establish  HTML 
pages  accessible  via  the  Internet's  World 
Wide  Web  and  to  publish  certain 
information  on  the  Internet  web  pages 
by  August  1,  1997, 

Proposed  Revised  Tarifif  Sheets 

First  Revised  Sheet  Nos.  35A  and  37A 
Second  Revised  Sheet  No.  36 


Third  Revised  Sheet  No.  37 

Overthrust  states  that  a  copy  of  this 
filing  has  been  served  upon  its 
customers  and  the  Wyoming  Public 
Service  Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  wath  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  wdth  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18170  Filed  7-10-fl7;  8:45  am] 

BILLING  COOE  671 7-1)1 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 36-006] 

Palute  Pipeline  Company;  Notice  of 
Compliance  Filing 

July  7,  1997. 

Take  notice  that  on  July  1.  1997, 
Paiute  Pipeline  Company  (Paiute) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1-A,  the  following  tariff  sheets,  to 
become  effective  August  1,  1997: 

First  Revised  Sheet  No.  56B 
First  Revised  Sheet  No.  58B 
First  Revised  Sheet  No.  63C 
First  Revised  Sheet  No.  98A 
Second  Revised  Sheet  No.  114 

In  the  event  that  the  Commission  does 
not  consider  the  above  sheets  to  be 
appropriate  compliance  tariff  sheets. 
Paiute  also  tendered  for  filing  the 
following  alternate  tariff  sheets,  to 
become  effective  August  1.  1997: 

Alternate  First  Revised  Sheet  No.  56B 
Alternate  First  Revised  Sheet  No.  588 
Alternate  First  Revised  Sheet  No.  63C 
Alternate  First  Revised  Sheet  No.  98A 
Alternate  Second  Revised  Sheet  No  114 

Paiute  indicates  that  the  purpose  of 
the  instant  filing  is  (1)  to  formally 
effectuate  changes  to  the  General  Terms 
and  Conditions  of  Paiute's  tariff  that  are 
necessary  to  comply  with  Order  No. 
587-C.  which  changes  were  proposed 
by  Paiute  in  a  pro  forma  tariff  sheet 
filing  submitted  on  May  1.  1997  in 


Docket  No.  RP97-1 36-002  and 
approved  in  a  letter  order  issued  June 
10.  1997.  and  (2)  to  comply  with  the 
June  10  letter  order  which  required 
certain  revisions  to  Paiute's  pro  forma 
tariff  sheets  filed  on  May  1,  1997. 

Paiute  hirther  indicates  that  as  a 
result  of  a  letter  order  issued  May  7, 
1997  in  Docket  No.  RP97-136-001. 
certain  revisions  are  required  to  the  pro 
forma  tariff  sheets  filed  on  May  1 .  1997 
that  were  not  addressed  in  the  June  10 
letter  order.  Paiute  asserts  that  the 
tendered  primary  tariff  sheets  reflect 
revisions  that  are  in  compliance  with 
both  the  June  10  and  the  May  7  letter 
orders,  while  the  tendered  alternate 
tariff  sheets  reflect  only  revisions  that 
are  specifically  directed  in  the  June  10 
letter  order. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  vdll 
not  ser\'e  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc  97-18169  Filed  7-10-97;  8:45  ami 

BILUNG  COOE  tn7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-41 3-000] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  7. 1997. 

Take  notice  that  on  July  1. 1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  August  1.  1997. 

Panhandle  states  that  this  filing 
removes  from  its  currently  effective 
rates  the  Initial  GSR  Settlement  Rate 
Component  applicable  to  Rate 
Schedules  IT  and  EIT,  and  the  GSR 
volumetric  Surcharge  applicable  to  Rate 
Schedule  SCT  customers  that  are 
members  of  the  Municipal  Gas 
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Commission  of  Missouri  (MGCM). 
Accordingly.  Panhandle  proposes  to 
remove  (1)  b.25«  from  the  current  0.29« 
GSR  Rate  Component  applicable  to  Rate 
Schedules  IT  and  EIT,  and  (2)  1.06«  GSR 
Volumetric  Surcharge  applicable  to  the 
members  of  MGCM  under  Rate 
Schedule  SCT. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18157  Filed  7-10-97;  8:45  ami 

8ILUNG  CODE  671 7-01 -M 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 29-006] 

Questar  Pipeline  Company;  Notice  of 

Tariff  Filing 

July  7,  1997. 

Take  notice  that  on  July  1,  1997, 
Questar  Pipeline  Company  (Quester) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  tariff  sheets  listed  on  the  filing,  to 
be  effective  August  1,  1997. 

Questar  states  that  the  tariff  sheets  are 
being  filed  to  implement  the 
requirements  of  Standards  4.3.6,  which 
requires  natural-gas  pipeline  companies 
to  establish  HTML  pages  accessible  via 
the  Internet's  World  Wide  Web  and  to 
publish  certain  information  on  the 
internet  web  pages  by  August  1,  1997. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Wyoming  Public  Service 
Commission. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  385.211 
of  the  Commission's  Rules  of  Practice 
and  Procedure.  All  such  protests  must 
be  filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determination  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  97-18171  Filed  7-10-97;  8:45  am) 

BILLING  CODE  6717-01-41 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97-1 09-006] 

Sabine  Pipe  Line  Company;  Notice  of 
Compliance  Filing 

July  7, 1997. 

Take  notice  that  on  July  1,  1997, 
Sabine  Pipe  Line  Company  (Sabine) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  with  an 
effective  date  of  August  1,  1997: 

First  RevLsed  Sheet  No.  286 
Original  Sheet  No.  286A 
Second  Revised  Sheet  No.  297 

Sabine  states  that  the  instant  filing  is 
being  made  to  comply  with  the 
provisions  of  Order  No.  587-C  issued 
March  4,  1997,  in  Docket  No.  RM96-1- 
004,  and  the  Commission's  order  issued 
June  18.  1997  in  Docket  No.  RP97- 
109.004.  The  filing,  to  be  effective 
August  1,  1997,  incorporates  GISB 
Standard  4.3.6  adopted  by  the 
Commission  in  Order  No.  587-C. 

Sabine  states  that  copies  of  this  filing 
are  being  mailed  to  its  customers,  state 
commissions  and  other  interested 
parties. 

Any  pefton  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceeding.  Copies  of  this  filing  are 

on  file  with  the  Commission  and  are 

available  for  public  inspection  in  the 

Public  Reference  Room. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18172  Filed  7-10-97;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-41 1-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  7, 1997. 

Take  notice  that  on  July  1. 1997,  Sea 
Robin  Pipeline  Company  (Sea  Robin) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
the  original  Euid  revised  Tariff  sheets  set 
forth  on  Appendix  A  to  the  filing, 
pursuant  to  Section  4  of  the  Natural  Gas 
Act  to  become  effective  August  1 ,  1997. 

Sea  Robin  states  that  the  tariff  sheets 
filed  by  Sea  Robin  set  forth  the  terms 
and  conditions  under  which  Sea  Robin 
proposes  to  implement  a  new,  flexible 
firm  service  on  its  system.  Such  flexible 
firm  service  will  be  generally  available 
to  all  eligible  shippers  under  the  new, 
proposed  Rate  Schedule  FTS-2.  The 
filing  contains  the  new  Rate  Schedule 
FTS-2,  the  Service  Agreement  under 
Rate  Schedule  FTS-2,  and  the  Reserve 
Commitment  Agreement.  Shippers 
eligible  for  service  under  Rate  Schedule 
FTS-2  will  commit  their  reserves  to  Sea 
Robin  under  a  Reserve  Commitment 
Agreement. 

To  be  eligible  for  service  under  Rate 
Schedule  FTS-2.  Shippers  must 
dedicate  committed  leases  with  at  least 
40  Bcf  of  proven,  recoverable  reserves  to 
Sea  Robin  for  transportation.  Shippers 
with  committed  leases  that  are 
connected  to  Sea  Robin's  system  as  of 
August  1,  1997.  will  be  eligible  for  this 
service  even  through  the  proven 
recoverable  reserves  from  those 
committed  leases  are  less  than  40  Bcf. 

Under  the  proposed  Rate  Schedule 
FTS-2.  Sea  Robin  proposes  to  charge  a 
volumetric  rate  equal  to  the  100%  load 
factor  derivative  of  this  currently 
effective  firm  transportation  rate.  Such 
volumetric  rates  will  be  applied 
provided  that  shippers  maintain  a 
throughput  level  of  80%  of  MDQ  on  a 
three  month  rolling  average.  Shippers 
that  do  not  meet  the  80%  throughput 
threshold  will  pay  the  currently 
effective  firm  reservation  charge. 
Shippers  will  have  the  flexibility  to 
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have  different  levels  of  MDQ,  which  can 
vary  as  often  as  every  three  months,  in 
order  to  accommodate  their  production 
schedules  and  to  change  their  MDQs 
annually  based  on  updated  production 
information.  In  addition.  Shippers  will 
have  an  opportunity  to  change  their 
MDQs  once  per  year,  upon  six  months 
notice  to  Sea  Robin,  for  any  reason. 

Sea  Robin  submits  that  it  has  modeled 
the  proposed  Rate  Schedule  FTS-2  after 
the  flexible  firm  rate  schedules 
approved  by  the  Commission  in  Shell 
Gas  Pipeline  Co.,  76  FERC1 61,126 
(1996);  and  Destin  Pipeline  Company, 
L.L.C.,  79  FERC  1 61,395  (1997).  Sea 
Robin  believes  that  implementation  of 
such  a  Rate  Schedule  on  its  system  is 
necessary  to  remain  competitive  with 
the  newer  pipelines  offering  this  type  of 
firm  service  for  the  connection  of 
natural  gas  supplies. 

In  conjunction  with  the  new  Rate 
Schedule,  Sea  Robin  proposes  to  make 
some  clarifications  to  its  existing  tariff 
in  order  to  implement  the  new  service. 
Specifically,  Sea  Robin  proposes  to 
allocate  capacity  under  both  Rate 
Schedules  FTS  and  FTS-2,  if  necessary, 
on  a  net  present  value  basis.  In  addition. 
Sea  Robin's  capacity  release  provisions 
will  be  applicable  to  Rate  Schedule 
FTS-2,  for  those  months  when  shippers 
are  paying  the  Reservation  Charge 
component  of  Rate  Schedule  FTS-2. 

Sea  Robin  has  requested  to  place  the 
new  Rate  Schedule  FTS-2  into  effect 
August  1, 1997.  It  proposes  to  post  an 
open  season  for  initial  requests  for 
service  under  the  new  rate  schedule; 
and,  upon  review  of  any  valid  requests. 
Sea  Robin  proposes  to  implement 
service  under  Rate  Schedule  FTS-2  on 
October  1,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motions 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
Sections  385.211  and  385.214).  All  such 
motions  and  protests  must  be  filed  on  or 
in  accordance  with  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 


inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18159  Filed  7-10-96;  8:45  am] 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-a»-005] 

Stingray  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

July  7,  1997. 

Take  notice  that  on  July  1, 1997, 
Stingray  Pij>eline  Company  (Stingray) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Third  Revised  Volume  No.  1. 
certain  tariff  sheets  to  be  effective 
August  1,  1997  and  November  1,  1997. 

Stingray  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  letter  order  issued  on 
June  13,  1997  in  Docket  No.  RP97-68- 
003. 

Stingray  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  on  the 
proposed  effective  dates. 

Stingray  states  that  copies  of  the  filing 
are  being  mailed  to  its  transportation 
customers,  interested  state  regulatory 
agencies,  and  all  parties  set  out  on  the 
official  service  list  at  Docket  No.  RP97- 
68. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lioweod  A.  WatBon,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18173  Filed  7-10-97;  8:45  am) 

BILUNG  CODE  6717-01-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-60-006] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Rling 

July  7.  1997. 

Take  notice  that  on  July  1, 1997, 
Tennessee  Gas  Pif)eline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets,  with  an  effective  date  of 
August  1,  1997; 

Second  Revised  Sheet  No.  400 
Third  Revised  Sheet  No.  412 

Teimessee  states  that  the  tariff  sheets 
implement  the  Gas  Industry  Standards 
Board's  (GISB)  Internet  Web  page 
standards  in  accordance  with  the 
Commission's  June  25.  1997  Order  on 
Compliance  Filing  in  the  above- 
referenced  docket.  Tennessee  Gas 
Pipeline  Company,  79  FERC  161,381 
(1997). 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Wataon,  ]t^ 
Acting  Secretary. 

(FR  Doc  97-18176  Filed  7-10-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-3-1 7-000] 

Texas  Eastern  Transmission 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  7. 1997. 

Take  notice  that  on  July  1.  1997. 
Texas  Eastern  Transmission  Corporation 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1  and  Original 
Volume  No.  2,  revised  tariff  sheets  listed 
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on  Appendix  A  to  the  filing  to  become 
effective  August  1.  1997. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  fded  pursuant  to  Section 
15.1.  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Sixth  Revised  Volume  No.  1. 
Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  August  1  revised  rates 
for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission 
compressor  stations  with  electric  motor 
prime  movers. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  being  filed  to  reflect 
changes  in  Texas  Eastern's  projected 
costs  for  the  use  of  electric  power  for  the 
twelve  month  period  beginning  August 
1.  1997. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  served  on  all  firm 
customers  of  Texas  Eastern  and  current 
interruptible  shippers  and  interested 
state  commissioners. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NfE..  Washington,  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding. 

Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson  )r., 
Acting  Secretary.  * 

IFR  Doc.  97-18156  Filed  7-10-97;  8:45  am) 

BHXMQ  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-650-002] 

The  Toledo  Edison  Company;  Notice  of 
Filing 

July  7, 1997. 

Take  notice  that  on  June  2,  1997,  The 
Toledo  Edison  Company  (Toledo 
Edison)  tendered  for  filing  revisions  to 
its  Electric  Power  Sales  Tariff,  filed 


originally  on  November  27,  1996  and 
completed  on  February  26,  1997  in 
Docket  No.  ER97-650-O00.  and  other 
supplementary  materials.  Toledo  Edison 
states  that  its  filing  is  in  compliance 
with  the  Commission's  order  dated 
April  25, 1997  in  Docket  No.  ER97-65a- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  16, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Linwood  A.  Wataoa.  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18184  Filed  7-10-97;  8:45  am] 

atUMQ  COO€  S717-«1-« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97^40a-0001 

Trailbla2er  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tarttf 

July  7, 1997. 

Take  notice  that  on  July  1, 1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing 
proposed  changes  in  its  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1,  to 
become  effective  August  1,  1997. 

Trailblazer  states  that  this  filing  is  a 
general  rate  case  under  Section  4(e]  of 
the  Natural  Gas  Act  and  is  consistent 
with  the  terms  of  Trailblazer's  last  rate 
case  settlement  at  Docket  No.  RP93-55. 
The  proposed  rate  changes  would 
increase  revenue  from  transportation 
customers  by  approximately  $3.3 
million  based  on  the  twelve-month 
period  ending  February  28,  1997,  as 
adjusted  for  known  and  measurable 
changes  through  November  30,  1997. 
Trailblazer  states  that  the  increase  in 
transportation  rates  is  necessary  to 
permit  Trailblazer  the  opportunity  to 
recover  its  revenue  requirement. 

Trailblazer  requests  whatever  waivers 
may  be  necessary  to  permit  the  tariff 


sheets  as  submitted  herein  to  become 
effective  .August  1,  1997. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  Trailblazer's 
transportation  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
F'ederal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection 
in  the  Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  97-18162  Filed  7-10-97;  8:45  am] 

BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-54-006] 

TraHblazisr  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 

Tariff 

July  7,  1997. 

Take  notice  that  on  July  1, 1997, 
Trailblazer  Pipeline  Company 
(Trailblazer)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  Certain  tariff  sheets  to  be 
effective  August  1,  1997  an  November  1, 
1997. 

Trailblazer  states  that  the  purpose  of 
the  filing  is  to:  (1)  comply  with  the 
Commission's  letter  order  issued  on 
June  16,  1997  in  Docket  No.  RP97-54- 
003;  and  (2)  make  conforming  changes 
to  Trailblazer's  iaiiS  with  Trailblazer's 
negotiated  rate  filing  in  Docket  No.  . 
RP97-336. 

Trailblazer  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tariff  sheets 
submitted  to  become  effective  on  the 
proposed  effective  dates. 

Trailblazer  states  that  copies  of  the 
filing  are  being  mailed  to  its 
transportation  customers,  interested 
state  regulatory  agencies,  and  all  parties 
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set  out  on  the  official  service  list  at 
Docket  No.  RP97-54 

Any  persons  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  the  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr. 
Acting  Secretary. 
[FR  Doc.  97-18178  Filed  7-10-97;  8:45  am) 

BILUNQ  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP97-331-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Site  Visit 

July  7,  1997. 

On  July  14,  1997,  the  Office  of 
Pipeline  Regulation  (OPR)  staff  will 
inspect,  on  the  ground,  locations  related 
to  the  facilities  proposed  by 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  and  alternatives 
in  Marengo  County,  Alabama  and 
Coweta,  Walton  and  Gwinnett  Counties, 
Georgia  for  the  Cherokee  Expansion 
Project. 

All  interested  parties  may  attend.  OPR 
staff  will  depart  from  the  existing 
Transco  valve  setting  on  County  Road 
No.  39,  near  Dayton,  Marengo  County, 
Alabama  at  12:00  noon  CDT.  Inspection 
of  the  proposed  and  alternate  sites  for 
Compressor  Station  115  in  Coweta 
County,  Georgia  will  also  occur  during 
the  afternoon  of  July  14,  1997.  OPR  staff 
will  also  inspect  Compressor  Station 
125  and  the  Georgia  Uprating  facilities 
starting  at  8:00  AM  EDT,  July  15.  1997. 
On  that  date  OPR  staff  will  depart  from 
Compressor  Station  125  in  Walton 
County,  Georgia.  Interested  parties 
planning  to  attend  the  July  14,  1997  site 
inspection  must  provide  their  own 
transportation. 


For  further  information,  call  Paul 
McKee,  Office  of  External  Affairs,  at 
(202)208-1088. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18187  Filed  7-10-97;  8:45  am] 
BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP91 -1794-002] 

Trunldlne  Gas  Company,  Koch 
Gateway  Pipeline  Company;  Notice  of 
Application 

July  7,  1997. 

"Take  notice  that  on  June  23, 1997, 
Tninkline  Gas  Company  (Trunkline), 
P.O.  Box  1642,  Houston,  Texas  77251, 
and  Koch  Gateway  Pipeline  Company 
(Koch),  P.O.  Box  1478,  Houston,  Texas 
77251.  filed  jointly  in  Docket  no.  CP91- 
1794-002  pursuant  to  Sections  7(b)  and 
7(c)  of  the  NGA  for  an  order  authorizing 
the  implementation  of  an  amendment  to 
the  existing  capacity  lease  authorization 
wherein  Koch,  under  the  terms  of  the 
amendment  to  the  operating  lease 
agreement,  will  continue  to  lease 
capacity  on  its  Louisiana  System  to 
Trunkline,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  28, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
D.C.  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  RegulaUons 
under  the  Natural  Gas  .Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 


filed  within  the  time  required  herein,  if 
the  Commission  on  its  owti  review  of 
the  matter  finds  that  a  grant  of  the 
certificate,  and  permission  and  approval 
for  the  proposed  abandonment  are 
required  by  the  public  convenience  and 
necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  .Applicants  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc  97-18188  Filed  7-10-97;  8:45  am) 

BRUNO  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Ccr'misslon 

[L  X     t  No.  RP97-407-000  and  RP8»-ie3- 
074] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  7,  1997, 

"Take  notice  that  on  July  1,  1997, 
Williams  Natural  Gas  Company  (WNG), 
tendered  for  filing  to  tjecome  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  with  the  proposed  effective  date 
of  August  1,  1997: 

Twenty  First  Revised  Sheet  No.  6A 
First  Revised  Sheet  Nos.  8E  and  8F 

WNG  states  that  this  filing  is  being 
made  pursuant  to  Article  14  of  the 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  WNG  hereby  submits  its 
third  quarter,  1997.  report  of  take-or-pay 
buyout,  buydown  and  contract 
reformation  costs  and  gas  supply  related 
transition  costs,  and  the  application  or 
distribution  of  those  costs  and  refunds. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  lists  maintained  by  the 
Commission  in  the  dockets  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Sections 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
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All  such  motions  or  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commissions  Regulations.  Protests 
will  he  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watsea,  Jr., 
Acting  Secretary 
[FR  Doc.  97-18163  Filed  7-10-97;  8:45  ami 

BILUNG  COOe  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  CP97-608-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  under  Blanket 
Authorization 

July  7.  1997 

Take  notice  that  on  June  27. 1997, 
Williams  Natural  Gas  Company  (WNG), 
One  Williams  Center.  Tulsa,  Oklahoma 
74101,  filed  in  Docket  No.  CP97-608- 
000,  a  request  pursuant  to  Sections 
157  205,  157.212,  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212,  and  157.216)  for  authorization 
(1)  to  construct  approximately  3,631  feet 
of  6-inch  lateral  pipeline  and 
appurtenant  facilities  to  deliver  gas  to 
the  Western  Resources,  Inc.  (WRI), 
Monticello  West  town  hwrder,'  and  (2) 
to  construct  approximately  58  feet  of  6- 
inch  tie-over  pipeline  and  appurtenant 
facilities  to  the  adjacent  Bonner  Springs 
10-inch  pipeline  and  to  convert  the 
storage  lateral  currently  serving  the  WRI 
Whispering  Hills  town  border  to  a 
delivery'  lateral,  all  in  Johnson  County, 
Kansas,  under  its  blanket  certificate 
issued  in  Docket  No.  CP82-479-00G, 
pursuant  to  Section  7  of  the  Natural  Gas 
Act,  all  as  more  fully  set  forth  ill  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WNG  explains  that  the  town  twrders 
are  presently  served  from  lateral  lines 
within  the  Craig  storage  field.  WNG 
states  that  due  to  significant  residential 
and  commercial  encroachment  into  the 
storage  field,  as  well  as  casing  corrosion 


in  several  storage  wells,  it  has  lowered 
the  pressure  in  the  storage  field.  By 
connecting  these  two  town  border 
deliveries  to  adjacent  pipelines,  WNG 
says  it  will  be  able  to  insure 
uninterrupted  service.  WNG  asserts  that 
there  will  be  no  change  in  either  of  the 
town  border  facilities  nor  the  location  of 
the  town  borders.  WNG  relates  that  the 
projected  volume  of  delivery  to  the 
town  borders  is  not  expected  to  exceed 
current  deliveries.  WNG  indicates  that 
the  estimated  cost  of  construction  is 
approximately  $199,688,  which  will  be 
paid  from  available  funds. 

WNG  states  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  that 
it  has  sufficient  capacity  to  accomplish 
the  deliveries  specified  without 
detriment  or  disadvantage  to  its  other 
customers. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor. 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  G^  Act. 
Linwood  A.  Watson.  |r., 
Acting  Secretary. 

IFR  Doc.  97-18186  Filed  7-10-97;  8:45  am] 
BKiJNO  COOE  SZir-OI-M 


Twenty-fifth  Revised  Sheet  No.  18 
Tenth  Revised  Sheet  No.  18A 
Tenth  Revised  Sheet  No.  19 
Tenth  Revised  Sheet  No.  20 
Twenty-second  Revised  Sheet  No.  21 
Original  Volume  No.  2 
Seventieth  Revised  Sheet  No.  llB 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbursement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  pursuant  to  Williston  Basin's  Fuel 
Reimbursement  Adjustment  Provision, 
contained  in  Section  38  of  the  General 
Terms  and  Conditions  of  Williston 
Basin's  FERC  Gas  Tariff.  Second 
Revised  Volume  No.  1, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426, 
in  accordance  with  Sections  385.214 
and  385.211  of  the  Commission's  Rules 
and  Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  the  proceeding  must  file  a  motion  to 
intervene.  Copies  of  the  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection. 
Linwood  A.  Watson,  )r., 
Acting  Secretary. 
(FR  Doc.  97-18155  Filed  7-10-97;  8:45  am] 

BILUNG  COOC  6717-01-111 


>  WNG  is  also  seeking  authorization  to  abandon 
service  from  the  storage  line  presently  serving  the 
town  border,  after  the  pipeline  is  constructed  and 
the  town  border  connected  to  the  new  line. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Ho.  TM97-4-49-000] 

Williston  Basin  Interstate  Pipeline 
Company:  Notice  of  Fuel 
Reimbursement  Charge  Filing 

July  7. 1997. 

Take  nodce  that  on  July  1. 1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  revised  tariff  sheets,  with  an 
effective  date  of  August  1. 1997: 

Second  Revised  Volume  No.  1 
Twenty-sixth  Revised  Sheet  No.  15 
Tenth  Revised  Sheet  No.  15  A 
Twenty-ninth  Revised  Sheet  No.  16 
Tenth  Revised  Sheet  No.  16A 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-4ia-00«] 

Wiiliston  Basin  Interstate  PipeHne 
Company;  Notice  of  Tariff  Filing 

July  7,  1997. 

Take  notice  that  on  July  1,  1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1.  the 
revised  tariff  sheet  listed  on  Appendix 
A  to  the  filing,  to  become  effective 
August  1,  1997. 

Williston  Basin  states  that  it  has 
identified  certain  tariff  modifications 
which  it  believes  are  necessary  to 
enhance  its  service  to  its  customers  and 
certain  tariff  modifications  which  are 
necessary  to  clarify  existing  services  and 
that  the  proposed  tariff  sheets  reflect 
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such  modifications,  as  all  more  fully  set 
forth  in  the  instant  tariff  filing  which  is 
on  file  with  the  Commission  and  open 
for  public  inspection. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  the  proceeding 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 

[FR  Doc.  97-18160  Filed  7-10-97;  8:45  am] 
BILUNG  COOE  071 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 

[Docket  No.  RP97-1 48-004] 

Williston  Basin  Interstate  Pipeline 
Company;  Notice  of  Compliance  Filing 

July  7,  1997. 

"Take  notice  that  on  July  1,  1997, 
Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  the 
following  revised  pro  forma  tariff  sheets 
to  become  effective  August  1 ,  1997  and 
November  1,  1997: 

Pro  Forma  Second     ' 
Revised  Volume  No.  Effective  date 

1 


Second  Revised 
Sheet  No.  371. 

First  Revised  Sheet 
No.  372. 

Sheet  Nos.  273-499 

Third  Revised  Sheet 
No.  371. 


August  1,  1997. 

August  1,  1997. 

August  1,  1997. 
Novemt)er  1,  1997. 


Williston  Basin  states  that  the  pro 
forma  tariff  sheets  reflect  modifications 
to  Williston  Basin's  FERC  Gas  Tariff  in 
compliance  with  the  Commission's 
Order  No.  587-C  issued  March  4,  1997. 
in  Docket  No.  RM96-1-004.  The  pro 
forma  tariff  sheets  reflect  the  Gas 
Industry  Standards  Board  (GISB) 


definitions  and  standards  adopted  by 
the  Commission  in  such  order. 

Any  person  desiring  to  protest  seiid 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E..  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Copies  of  the  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  97-18165  Filed  7-10-97;  8:45  am] 

BILUNG  COOE  871 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-409-000] 

Wyoming  Interstate  Company  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  7,  1997. 

Take  notice  that  on  July  1.  1997. 
Wyoming  Interstate  Company  Ltd. 
(WIC),  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
14C  and  First  Revised  Sheet  No.  51 A  to 
be  effective  August  1.  1997. 

WIC  states  the  purposes  of  this  filing 
is  to  conform  WIC's  Volume  No.  1  tariff 
(individually  certificated  services)  to  the 
changes  made  to  WIC's  Volume  No.  2 
Tariff  (open  access)  to  comply  with 
Order  No.  587-C  requirements. 

WIC  states  that  copies  of  this  filing 
have  been  served  on  WIC's 
jurisdictional  customers  and  public 
bodies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.214  and  Section  385.211  of  the 
Commission's  Regulations.  All  such 
motions  or  protests  must  be  filed  as 
provided  in  Section  154.210  of  the 
Commission's  Regulations.  FYotests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 


must  file  a  motion  to  intervene.  Copies 

of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18161  Filed  7-10-97;  8:45  amj 

BIUJNO  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG97-73-000,  et  a!.] 

Zond  Windsystem  Partners,  Ltd.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

July  3,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1 .  Zond  Windsystem  Partners,  Ltd. 
Series  85-B,  a  California  Limited 
Partnership 

[Docket  No.  EG97-73-0001 

On  June  27,  1997.  Zond  Windsystem 
Partners,  Ltd.  Series  85-B,  a  California 
Limited  Partnership  (Series  85-B 
Partnership),  13000  Jameson  Road, 
Tehachapi,  California  93561 ,  filed  with 
the  Federal  Energy  Regulators- 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations 

Series  85-B  Partnership  owns  wind- 
powered  eligible  facilities  (along  with 
certain  appurtenant  interconnected 
transmission  facilities),  located  in  or 
near  Tehachapi.  California. 

Commer^t  date:  July  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  Zond-PanAero  Windsystem  Partners 
a  California  Limited  Partnership 

[Docket  No.  EG97-74-000) 

On  June  27,  1997,  Zond-PanAero 
Windsystem  Partners  1,  a  California 
limited  partnership  (ZPW  I),  13000 
Jameson  Road,  Tehachapi,  California 
93561,  filed  with  the  Federal  Energy 
Regulatorv'  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

ZPW  1  owns  wind-powered  eligible 
facilities  (along  with  certain 
appurtenant  interconnected 
transmission  facilities),  located  in  or 
near  Palm  Springs  California. 
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Comment  date:  July  23. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  Zond-PanAero  Windsystem  Partners 
n.  a  California  Limited  Partnership 

(Docket  No.  EG97-75-0001 

On  June  27,  1997.  Zond-PanAero 
Windsystem  Partners  II,  a  California 
limited  partnership  (ZPW  II),  13000 
Jameson  Road,  Tehachapi,  California 
93561.  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

ZPW  II  owns  wind-powered  eligible 
facilities  (along  with  certain 
appurtenant  interconnected 
transmission  facilities),  located  in  or 
near  Palm  Springs,  California. 

Comment  date:  July  23,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  Zond  Systems,  Inc. 

(Docket  No.  EG97-76-0OO1 

On  June  27.  1997,  Zond  Systems,  Inc. 
(Zond  Systems),  13000  Jameson  Road, 
Tehachapi.  California  93561,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Zond  Systems  has  direct  and  indirect 
ownership  interests  in  and  operates 
wind-powered  eligible  facilities  (along 
with  certain  appurtenant 
interconnecting  transmission  facilities), 
located  in  or  near  Tehachapi,  Palm 
Springs,  and  Santa  Clara.  California. 
Zond  Systems  also  operates  wind- 
powered  eligible  facilities,  located  in  or 
near  Tehachapi,  Palm  Springs,  and 
Santa  Clara  California,  on  behalf  of 
third-party  owners. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  Zond  Windsystem  Partners.  Ltd. 
Series  85-A.  a  California  Limited 
Partnership 

[Docket  No.  EG97-77-OOOI 

On  June  27,  1997,  Zond  Windsystem 
Partners,  Ltd.  Series  85-A,  a  California 
Limited  Partnership  (Series  85-A 
Partnership),  13000  Jameson  Road. 


Tehachapi.  California  93561,  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Series  85-A  Partnership  owns  wind- 
powered  eligible  facilities  (along  with 
certain  appurtenant  interconnected 
transmission  facilities),  located  in  or 
near  Tehachapi,  California. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  Zond  Windsystem  Partners.  Ltd. 
Series  85-C,  a  California  Limited 
Partnership 


[Docket  No.  £097-78-000] 

On  June  27,  1997.  Zond  Windsystem 
Partners,  Ltd.  Series  85-C.  a  California 
Limited  Partnership  (Series  85-C 
Partnership),  13000  Jameson  Road, 
Tehachapi,  California  93561.  filed  with 
the  Federal  Energy  Regulatory 
Commission  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

Series  85-C  Partnership  owns  wind- 
powered  eligible  facilities  (along  with 
certain  appurtenant  interconnected 
transmission  facilities),  located  in  or 
near  Santa  Clara  California. 

Comment  date:  July  23, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
to  those  that  concern  the  adequacy  or 
accuracy  of  the  application. 

7.  Virginia  Electric  and  Power 
Company  ^ 

[Docket  No.  ER97-2275-0001 

Take  notice  that  on  June  23,  1997, 
Virginia  Electric  and  Power  Company 
tendered  for  filing  an  amendment  in  the 
above-referenced  docket. 

Comment  date:  July  14, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  Wisconsin  Electric  Power  Company 

[Docket  No.  ER97-2696-0001 

Take  notice  that  on  June  13, 1997, 
Wisconsin  Electric  Power  Company 
tendered  for  filing  additional 
information  in  the  above-referenced 
docket. 

Comment  date:  July  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


9.  Wisconsin  Power  &  Light  Company 

[Docket  No.  ER97-2936-OO01 

Take  notice  that  on  June  20,  1997, 
Wisconsin  Power  &  Light  Company 
(WP&L)  tendered  for  filing  a  temporary 
revision  to  its  Emergency  Service 
Schedules  in  its  Bulk  Power  Sales  Tariff 
and  its  Interconnection/Interchange 
Agreements  with  Wisconsin  Electric 
Power  Company.  Madison  Gas  and 
Electric,  and  Wisconsin  Public  Power 
Inc.  SYSTEM.  This  change  will  allow 
WP&L  to  recover  costs  incurred  in  the 
Share  the  Pain  program.  WP&L  is 
requesting  an  effective  date  of  May  15, 
1997,  and  a  termination  date  of 
September  30,  1997. 

Comment  date:  July  17,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Florida  Power  Corporation 

[Docket  No.  ER97-3251-O001 

Take  notice  that  on  June  25,  1997, 
Florida  Power  Corporation  tendered  for 
filing  a  notice  of  withdrawal  of  its  filing 
made  on  June  5,  1997,  in  the  above- 
referenced  docket.  The  filing  contained 
a  service  agreement  providing  for 
service  to  Morgan  Stanley  Capital 
Group,  Inc.,  pursuant  to  Florida  Power's 
Cost-Based  Wholesale  Power  Sales 
Tariff  (CR-l)(Tariff).  The  Commission 
rejected  Florida  Power's  CR-1  Tariff. 
Florida  Power  therefore,  wishes  to 
withdraw  its  filing  made  in  the  above- 
referenced  docket. 

Comment  date:  July  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Central  Power  and  Light  Company, 
West  Texas  Utilities  Company,  Public 
Service  Company  of  Oklahoma, 
Southwestern  Electric  Power  Co. 


[Docket  No.  ER9 7-3 360-000] 

Take  notice  that  on  June  18,  1997. 
Central  Power  and  Light  Company,  West 
Texas  Utilities  Company,  Public  Service 
Company  of  Oklahoma  and 
Southwestern  Electric  Power  Company 
(collectively,  the  CSW  Operating 
Companies)  submitted  for  filing  service 
agreements  under  which  the  CSW 
Operating  Companies  will  provide 
transmission  and  ancillary  services  to 
Aquila  Power  Corporation  (Aquila), 
PacifiCorp  Power  Marketing.  Inc. 
(PacifiCorp).  PanEnerg>'  Trading  and 
Market  Services,  L.L.C.  (PanEnergy 
Trading),  PECO  Energy  Company-Power 
Team  (PECO).  Southern  Energy  Trading 
and  Marketing,  Inc.  (Southern),  Tenaska 
Power  Services  Co.  (Tenaska),  Williams 
Energy  Services  Company  (Williams) 
and  Wisconsin  Electric  Ptiwer  Company 
(Wisconsin),  in  accordance  with  the 
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CSW  Operating  Companies'  open  access 
transmission  service  tariff. 

The  CSW  Operating  Companies  state 
that  a  copy  of  this  filing  has  been  served 
on  PacifiCorp,  Southern,  Wisconsin. 
PanEnergy  Trading,  PECO,  Tenaska. 
Williams  and  Aquila. 

Comment  dote;  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Indianapolis  Power  &  Light 
Company 

(Docket  No.  ER97-3361-O001 

Take  notice  that  on  June  18,  1997, 
Indianapolis  Power  A  Light  Company 
(EPL).  tendered  for  filing  a  power  sales 
agreement  executed  between  IPL  and 
Commonwealth  Edison  Company. 

Copies  of  this  filing  were  sent  to  the 
Indiana  Utility  Regulatory  Commission 
and  Commonwealth  Edison  Company. 

Comment  dote;  July  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  The  Washington  Water  Power 
Company 

(Docket  No.  ER97-3362-OOOI 

Take  notice  that  on  June  17,  1997,  The 
Washington  Water  Power  Company 
(WWP),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
pursuant  to  18  CFR  35.13  a  revision  to 
its  Rate  Schedule  FERC  No.  155.  WWP 
requests  an  effective  date  of  September 
1.  1997. 

Copies  of  this  filing  have  been  served 
upon  Puget  Sound  Energy,  the  City  of 
Spokane,  and  the  Washington  Utilities 
and  Transportation  Commission. 

Comment  date:  July  17, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Union  Electric  Company 

(Docket  No.  ER97-3363-0O0] 

Take  notice  that  on  June  17.  1997, 
Union  Electric  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Firm  Point-to-Point  Transmission 
Service  Agreement  dated  April  8.  1997 
between  Union  Electric  Company  and 
Illinois  Power  Company. 

LInion  requests  that  this  cancellation 
become  effective  April  9,  1997. 

Comment  dote;  July  17.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Union  Electric  Company 

(Docket  No.  ER97-3364-OOOI 

Take  notice  that  on  June  17,  1997. 
Union  Electric  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  Union 
Electric  Company  and  Illinois  Power 
Company. 
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Union  requests  that  this  cancellation 
become  effective  April  10,  1997. 

Comment  date:  July  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Union  Electric  Company 

[Docket  No.  ER97-3365-OOOJ 

Take  notice  that  on  June  17,  1997, 
Union  Electric  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  Union 
Electric  Company  and  Rainbow  Energy 
Marketing  Corporation. 

Union  requests  that  this  cancellation 
become  effective  April  22,  1997. 

Comment  date:  July  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Union  Electric  Company 

[Docket  No.  ER97-3366-0001 

Take  notice  that  on  June  17,  1997, 
Union  Electric  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
firm  Point-to-Point  Transmission 
Service  Agreement  between  Union 
Electric  Company  and  Koch  Energy 
Trading,  Inc. 

Union  requests  that  this  cancellation 
become  effective  April  29,  1997. 

Comment  date:  July  17,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Union  Electric  Company 

[Docket  No.  ER97-3367-O001 

Take  notice  that  on  June  17,  1997. 
Union  Electric  Company,  tendered  for 
filing  a  Notice  of  Cancellation  of  the 
Firm  Point-to-Point  Transmission 
Service  Agreement  between  Union 
Electric  Company  and  Illinois  Power 
Company. 

Union  requests  that  this  cancellation 
become  effective  June  1,  1997. 

Comment  date;  July  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Central  Louisiana  Electric 
Company,  Inc. 

(Docket  No.  ER97-3368-0O01 

Take  notice  that  on  June  18, 1997. 
Centra!  Louisiana  Electric  Company. 
Inc..  (CLECO).  tendered  for  filing  a 
service  agreement  under  CLECO's 
Market-Based  Rate  MR-1  Power  Sales 
Tariff  with  Progress  Power  Marketing, 
Inc.  CLECO  states  that  the  service 
agreement  will  enable  CLECO  to  engage 
in  market-based  rate  transactions  with 
Progress  Power  Marketing.  Inc. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  Progress  Power 
Marketing,  Inc. 


Comment  date:  July  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER97-3  369-000] 

Take  notice  that  on  June  18,  1997, 
Central  Illinois  Public  Service  Company 
(CIPS)  submitted  a  sen-ice  agreement, 
dated  lune  9.  1997,  establishing  NP 
Energy,  Inc.  as  a  customer  under  the 
terras  of  CIPS'  Open  Access 
Transmission  Tariff. 

CIPS  requests  an  effective  date  of  June 
9,  1997  for  the  service  agreement. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
NP  Energy,  Inc.  and  the  Illinois 
Commerce  Commission. 

Comment  date:  July  17.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Arizona  Public  Service  Company 

(Docket  No.  ER97-3370-0001 

Take  notice  that  on  June  19, 1997, 
Arizona  Public  Service  Company  (APS), 
tendered  for  filing  a  revised  Contract 
Demand  Exhibit  for  the  Bureau  of 
Indian  Affairs  (BL^)  on  behalf  of  the  San 
Carlos  Irrigation  Project  applicable 
under  the  FERC  Rate  Schedule  No.  201. 

Current  rate  levels  are  unaffected, 
revenue  levels  are  unchanged  from 
those  currently  on  file  wdth  the 
Commission,  and  no  other  significant 
change  in  service  to  these  or  any  other 
customer  results  from  the  revisions 
proposed  herein.  No  new  or 
modifications  to  existing  facilities  are 
required  as  a  result  of  these  revisions. 

Copies  of  this  filing  have  been  served 
on  the  BIA  and  the  Arizona  Corporation 
Commission. 

Comment  date:  May  5, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Rochester  Gas  and  Electric 
Corporation 

(Docket  No.  ER97-3371-OOOI 

Take  notfce  that  on  June  18.  1997. 
Rochester  Gas  and  Electric  Corporation 
(RG&E),  filed  a  Service  Agreement 
between  RG&E  and  the  PECO  Energy 
Company-Power  Team  (Customer),  This 
Service  Agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  the  RG&E  open  access 
transmission  tariff  filed  on  July  9,  1996 
in  Docket  No.  OA96-14 1-000. 
RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
June  9,  1997  for  the  PECO  Energy 
Company-Power  Team  Service 
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Agreement.  RG&E  has  served  copies  of 
the  fihng  on  the  New  York  State  Public 
Service  Commission  and  on  the 
Customer. 

Comment  date:  July  17,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Eastern  Edison  Company 

[Docket  No.  ER97-3372-0001 

Take  notice  that  on  June  18,  1997. 
Eastern  Edison  Company  (Eastern 
Edison),  filed  an  Interconnection 
Agreement  between  itself  and  the 
Massachusetts  Bay  Transportation 
Authority  (MBTA)  in  order  for  the 
MBTA  to  take  deUvery  at  locations 
within  Eastern  Edison's  service  territory 
of  power  purchased  by  the  MBTA  from 
Boston  Edison  Company.  The 
Agreement  provides  for  Eastern  Edison 
to  construct  interconnection  facilities 
and  for  the  MBTA  to  make  a 
contribution-in-aid-of-construction 

-(CIAC). 

Eastern  Edison  requests  that  this  filing 
be  accepted  to  become  effective  60  days 
from  today,  on  August  18,  1997. 

Comment  date:  July  17,  1997,  in 
accordance  with  Standard  "aragraph  E 
at  the  end  of  this  notice. 

24.  PacifiCorp 

(Docket  No.  ER97-3373-0001 

Take  notice  that  on  June  19.  1997, 
PacifiCorp,  tendered  for  filing  in 
accordance  with  18  CFR  Part  35  of  the 
Conunission's  Rules  and  ReguJations, 
Non-Finn  Transmission  Service 
Agreement  with  E  Prime,  Inc.  and  PECO 
Energy  Company  under  PacifiCorp's 
FERC  Electric  Tariff,  Original  Volume 
No.  11. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utihty  Commission  of  Oregon. 

A  copy  of  this  fiUng  may  be  obtained 
from  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Ohio  Edison  Company,  Ohio  Power 
Company 

IDocket  No.  ER97-3374-0001 

Take  notice  that  on  June  18, 1997, 
Ohio  Edison  Company,  tendered  for 
filing  on  behalf  of  itself  and  Ohio  Power 
Company,  an  amendment  to  an 
Agreement  dated  June  20,  1968. 
between  the  companies  related  to 
electric  service  to  Buckeye  Power  Inc. 
The  amendment  provides  for  changes  to 


their  Agreement  as  a  result  of  the  merger 
of  two  members  of  Buckeye  Power  Inc. 
(Delaware  Rural  Electric  Cooperative, 
Inc.  and  Morrow  Electric  Cooperative, 
Inc.)  to  become  Consolidated  Electric 
Cooperative,  Inc. 

Comment  date:  July  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  Ohio  Edison  Company, 
Pennsylvania  Power  Company 

[Docket  No.  ER97-3375-000] 
Take  notice  that  on  June  18, 1997, 

Ohio  Edison  Company,  tendered  for 

filing  on  behalf  of  itself  and 

Pennsylvania  Power  Company,  a 

Service  Agreement  with  Southern 

Energy  Trading  and  Marketing,  Inc. 

luider  Ohio  Edison's  Power  Sales  Tariff. 

This  filing  is  made  pursuant  to  §  205  of 

the  Federal  Power  Act. 
Comment  date:  July  17, 1997,  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

27.  Central  Illinois  Public  Service 
Company 

(Docket  No.  ER97-3376-0O01 

Take  notice  that  on  June  18, 1997, 
Central  Illinois  Public  Service  Company 
(QPS),  submitted  an  umbrella  short- 
term  firm  transmission  service 
agreement,  dated  April  9,  1997, 
establishing  CIPS  Generation  Resources 
as  a  customer  under  the  terms  of  CIPS' 
Open  Access  Transmission  Tariff. 

CIPS  requests  an  effective  date  of  May 
19,  1997  for  the  service  agreement. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
the  Illinois  Conunerce  Commission. 

Comment  date:  July  17,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

IDocket  No.  ER97-3377-0001 

Take  notice  that  on  June  18, 1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  25  to  add  one  (1)  new 
Customer  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  availaj)le  as  of  June  17, 1997,  to 


Southern  Energy  Trading  and 
Marketing,  Inc. 

Copies  of  the  filing  have  been 
provided  to  the  Pubhc  UtiUties 
Commission  of  Ohio,  the  Pennsylvania 
Pubhc  Utihty  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  Kentucky  Utilities  Company 

(Docket  No.  ER97-3378-O001 

Take  notice  that  on  June  18.  1997, 
Kentucky  UtiUties  Company  (KU), 
tendered  for  filing  five  (5)  Supplements 
to  FERC  Rate  Schedule  203,  the 
Interconnection  Agreement  between  KU 
and  East  Kentucky  Power  Cooperative. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Carolina  Power  &  Light  Company 

[Docket  No.  ER97-3379-0001 

Take  notice  that  on  June  19,  1997, 
Carolina  Power  &  Light  Company 
(CP&L),  tendered  for  filing  Service 
Agreements  for  Non-Firm  Point-to-Point 
Transmission  Service  executed  between 
CP&L  and  the  following  Eligible 
Transmission  Customers:  Nor  Am 
Energy  Services,  Inc.;  and  NP  Energy, 
Inc.  Service  to  each  Eligible  Customer 
wrill  be  in  accordance  with  the  terms 
and  conditions  of  Carolina  Power  & 
Light  Company's  Open  Access 
Transmission  Tariff. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  July  17. 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

31.  Carolina  Power  &  Light  Company 

[Docket  No.  ER97-3380-000] 

Take  notice  that  on  June  19.  1997, 
Carolina  Power  &  Light  Company 
(Carolina),  tendered  for  filing  executed 
Service  Agreements  between  Carolina 
and  the  following  EUgible  Entities;  NP 
Energy  Inc.;  and  Consumers  Power 
Company  and  the  Detroit  Edison^ 
Company  referred  to  collectively  as  the 
Michigan  Companies.  Service  to  each 
Eligible  Entity  will  be  in  accordance 
with  the  terms  and  conditions  of 
Carolina's  Tariff  No.  1  for  Sales  of 
Capacity  and  Enerjgy. 

Copies  of  the  fiUng  were  served  upon 
the  North  Carolina  Utilities  Conunission 
and  the  South  CaroUna  Pubhc  Service 
Commission.  ,   , 
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Comment  date:  July  17.  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

32.  New  England  Power  Company 

[Docket  No.  ER97-3381-O00J 

Take  notice  that  on  June  19.  1997, 
New  England  Power  Company  (NEP) 
filed  a  Service  Agreement  with  Edison 
Source  for  non-firm,  point-to-point 
transmission  service  imder  NEP's  open 
access  transmission  tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  9. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

33.  New  England  Power  CfMupany 

[Docket  No.  ER97-3382-000] 

Take  notice  that  on  June  19, 1997, 
New  England  Power  Company  (NEP) 
filed  a  supplement  to  its  Network 
Integration  Service  Agreement  with 
Holden  (Mass.)  Municipal  Light 
Department  under  NEP's  open  access 
transmission  tariff,  FERC  Electric  Tariff, 
Original  Volume  No.  9. 

uamment  date;  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

34.  Kansas  City  Power  k  Light 
Company 

[Docket  No.  ERg7-3383-000| 

Take  notice  that  on  June  19, 1997, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  May  19, 1997,  between 
KCPL  and  PECO  Energy  Company- 
Power  Team.  KCPL  proposes  an 
effiective  date  of  June  4, 1997,  and 
requests  waiver  of  the  Commission's 
notice  requirement.  This  Agreement 
provides  for  the  rates  and  charges  for 
Non-Firm  Transmission  Service. 

In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  comphance  filing  to 
FERC  Order  888  in  Docket  No,  OA96- 
4-000. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

35.  Kansas  City  Power  ft  Light 
Company 

(Docket  No.  ERQ 7-3  3 84-000] 

Take  notice  that  on  June  19, 1997, 
Kansas  City  Power  &  Light  Company 
(KCPL),  tendered  for  filing  a  Service 
Agreement  dated  May  14, 1997,  between 
KCPL  and  WilUams  Energy  Services 
Company.  KCPL  proposes  an  effective 
date  of  June  2, 1997,  and  requests 
waiver  of  the  Commission's  notice 
requirement.  Tliis  Agreement  provides 
for  the  rates  and  charges  for  Non-Firm 
Transmission  Service. 


In  its  filing,  KCPL  states  that  the  rates 
included  in  the  above-mentioned 
Service  Agreement  are  KCPL's  rates  and 
charges  in  the  compliance  filing  to 
FERC  Order  888  in  Docket  No.  OA96- 
4-000. 

Comment  dote:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

36.  Additional  Signatories  to  PJM 
InterconnectitHi,  L.L.C  Operating 
Agreement 

(Docket  No.  ER97-338S-O00) 

Take  notice  that  on  June  17, 1997,  the 
PJM  Interconnection,  L.L.C.  (PJM)  filed, 
on  behalf  of  the  Members  of  the  LLC, 
memberehip  apphcations  of  Camden 
Cogen,  L.P.  and  WiUiams  Energy 
Services  Company.  PJM  requests  an 
effective  date  of  Jime  18, 1997. 

Comment  date:  July  17, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

37.  Central  Maine  Power  Company 

(Docket  No.  ER97-3390-OOOJ 

Take  notice  that  on  Jime  20.  1997, 
Central  Maine  Power  Company  (Central 
Maine)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
its  Wholesale  Maritet  Tariff,  FERC 
Electric  Tariff.  Under  the  tariff.  Central 
Maine  may  enter  into  service 
agreements  for  the  sale  at  wholesale  of 
electric  capacity  and/or  energy  at 
negotiated  rates  and  may  conduct 
transactions  pursuant  to  such  service 
agreements. 

Central  Maine  requests  an  effective  of 
August  9,  1997,  or  the  date  of  approval 
by  the  Commission,  whichever  comes 
earUer. 

Central  Maine  has  served  copies  of 
the  filing  upon  the  Maine  Public 
UtiUties  Commission  and  the  Maine 
Office  of  the  I*ubUc  Advocate. 

Comment  date:  July  17, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3*.  Paul  M.  Andersen 

[Docket  No.  ID-3055-OOOl 

Take  notice  that  on  June  18, 1997, 
Paul  M.  Anderaon  filed  an  appUcation 
for  authorization  under  Section  305(b) 
of  the  Federal  Power  Act  to  hold  flie 
following  positions: 

Director:  Duke  Energy  Corporation 
Director:  Temple-Inland,  Inc. 

39.  Orlando  Utilities  Commission 

(Docket  No.  N)97-l  3-000) 

Take  notice  that  on  June  26,  1997, 
Orlando  UtiUties  Conunission  tendered 
for  filing  for  an  order  declaring  that 
volimtary  tariff  meets  requirements  of 
Order  No.  888. 


Comment  date:  August  1,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

40.  Lordsburg  Limited  Partnership 

(Docket  No.  EG97-72-O00] 

On  June  26, 1997,  Lordsburg  Limited 
Partnership,  820  Gessner,  Suite  930, 
Houston,  Texas,  77024-4258 
(Lordsburg)  filed  with  the  Federal 
Energy  Regulatory  Commission  an 
appUcation  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
Regulations. 

Lordsburjj  owns  a  natural  gas-fired 
eUgible  faciUty  under  development  with 
a  capacity  of  approximately  110 
megawatts  (along  with  certain 
appurtenant  interconnected 
transmission  faciUties),  to  be  located 
near  Lordsburg,  New  Mexico. 
Construction  of  the  faciUty  has  not  yet 
commenced. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  appUcation. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wiU  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  pubUc 
inspection. 
Linwoed  A.  Watson,  }r.. 
Acting  Secretary. 

(PR  Doc.  97-18189  Filed  7-10-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[fRL-6856-S] 

Retrofit/Rebuild  Requirements  tor  1993 
and  Eartier  Model  Year  Urt>an  Buses; 
Public  Review  of  a  Notification  of 
Intent  To  Certify  Equipment 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice  of  agency  receipt  of  a 

notification  of  intent  to  certify 

equipment  and  initiation  of  public 

review  and  comment  period. 

summary:  Nelson  Industries.  Inc.. 
Nelson  Division  (Nelson)  has  submitted 
to  the  Agency  a  notification  of  intent  to 
certify  urban  bus  retrofit/rebuild 
equipment  pursuant  to  40  CFR  part  85, 
subpart  O.  The  notification  describes 
equipment  consisting  of  an  oxidation 
catalyst  combined  with  a  noise  muffler 
which  replaces  the  original  muffler  unit 
installed  on  the  engine.  The  equipment 
is  intended  for  use  on  all  petroleum- 
fueled  Detroit  Diesel  Corporation  {DIX}) 
two-stroke  cycle  urban  bus  engines  from 
1979  through  1993  model  year, 
exclusive  of  the  1990  model  year  DDC 
6L71TA.  In  addition.  Nelson  requests 
certification  of  this  equipment  for  use 
on  engines  rebuilt  using  the  DDC 
6V92TA  mechanical  unit  injector  (MUI) 
and  electronic  control  PDEC 11)  engine 
upgrade  kits  previously  certified  by  EPA 
under  the  retrofit/rebuild  program.' 
Pursuant  to  §85. 1407(a)(7).  today's 
Federal  Registo-  notice  summarizes  the 
notification,  announces  that  the 
notification  is  available  for  pubUc 
review  and  comment,  and  initiates  a  45- 
day  period  during  which  comments  can 
be  submitted.  The  Agency  will  review 
this  notification  of  intent  to  certify,  as 
well  as  any  comments  it  receives,  to 
determine  whether  the  equipment 
described  in  the  notification  of  intent  to 
certify  should  be  certified.  If  certified, 
the  equipment  can  be  used  by  urban  bus 
operators  to  reduce  the  particulate 
matter  of  urban  bus  engines. 

The  notification  of  intent  to  certify,  as 
well  as  other  materials  specifically 
relevant  to  it,  are  contained  in  Category 
XIX  of  Pubhc  Docket  A-93-42.  entitled 
"Certification  of  Urban  Bus  Retrofit/ 
Rebuild  Equipment".  This  docket  is 
located  at  the  address  listed  below. 

Today's  notice  initiates  a  45-day 
period  during  which  the  Agency  will 
accept  written  comments  relevant  to 
whether  or  not  the  equipment  included 


I  The  DDC  MUI  upgrade  kit  was  certified  by  EPA 
on  October  2,  1995  (60  FR  51472).  The  DDC  DDEC 
n  upgrade  kit  was  certified  by  EPA  on  |une  28.  1996 
(61  FR  37738). 


in  this  notification  of  intent  to  certify 
should  be  certifipd.  Comments  should 
be  provided  in  writing  to  Public  Docket 
A-93-42.  Category  XIX,  at  the  address 
below,  and  an  identical  copy  should  be 
submitted  to  Tom  Strieker,  also  at  the 
address  below. 

DATES:  Comments  must  be  submitted  on 
or  before  August  25.  1997. 
ADDRESSES:  Submit  separate  copies  of 
comments  to  each  of  the  two  follovnng 
addresses: 

1.  U.S.  Environmental  Protection 
Agency.  Public  Docket  A-93-42 
(Category  XIX),  Room  M-1500.  401  M 
Street  SW,  Washington.  DC  20460. 

2.  Tom  Strieker.  Engine  Programs  and 
Compliance  Division  (64031),  401 
"M"  Sti«et  SW,  Washington,  DC 
20460. 

The  Nelson  notification  of  intent  to 
certify,  as  well  as  other  materials 
specifically  relevant  to  it,  are  contained 
in  the  public  docket  indicated  above. 
Docket  items  may  be  inspected  from 

8:00  a.m.  until  5:30  p.m.,  Monday  

through  Friday.  As  provided  in  40  CFR 
part  2.  a  reasonable  fee  may  be  charged 
by  the  Agency  for  copying  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Strieker,  Engine  Programs  and 
Compliance  Division  (6403J),  U.S. 
Environmental  Protection  Agency,  401 
M  Street  S.W.,  Washington,  DC  20460. 
Telephone:  (202)  233-9322. 

SUPPt.EMENTARY  MFORMAIXM: 

I.  Background 

On  April  21, 1993.  the  Agency 
published  final  Retrofit/Rebuild 
Requirements  for  1993  and  Earlier 
Model  Year  Urban  Buses  (58  FR  21359). 
The  retrofit/rebuild  program  is  intended 
to  reduce  the  ambient  levels  of 
particulate  matter  (PM)  in  urban  areas 
and  is  limited  to  1993  and  earlier  model 
year  (MY)  urban  buses  operating  in 
metropolitan  areas  with  1980 
populations  of  750,000  or  more,  whose 
engines  are  rebuilt  or  replaced  eifter 
January  1, 1995.  Operators  of  the 
affected  buses  are  required  to  choose 
between  two  compliance  options: 
Program  1  sets  particulate  matter 
emissions  requirements  for  each  urban 
bus  engine  in  an  operator's  fleet  which 
is  rebuilt  or  replaced;  Program  2  is  a 
'  fleet  averaging  program  that  establishes 
specific  annual  target  levels  for  average 
PM  emissions  from  urban  buses  in  an 
operator's  fleet. 

A  key  aspect  of  the  program  is  the 
certification  of  retrofit/rebuild 
equipment.  To  meet  either  of  the  two 
compliance  options,  operators  of  the 
affected  buses  must  use  equipment 


which  has  been  certified  by  the  Agency. 
Emissions  requirements  under  either  of 
the  two  compliance  options  depend  on 
the  availability  of  retrofit/rebuild  ^ 

equipment  certified  for  each  engine 
model.  To  be  used  for  Program  1, 
equipment  must  be  certified  as  meeting 
a  0.10  g/bhp-hr  PM  standard  or  as 
achieving  at  least  a  25  percent  reduction 
in  PM.  Equipment  used  for  Program  2 
must  be  certified  as  providing  some 
level  of  PM  reduction  that  would  in  turn 
be  claimed  by  urban  bus  operators  when 
calculating  their  average  fleet  PM  levels 
attained  under  the  program.  For 
Program  1 .  information  on  life  cycle 
costs  must  be  submitted  in  the 
notification  of  intent  to  certify  in  order 
for  certification  of  the  equipment  to 
initiate  (or  trigger)  program 
requirements.  To  trigger  program 
requirements,  the  certifier  must 
guarantee  that  the  equipment  will  be 
available  to  all  affected  operators  for  a 
life  cycle  cost  of  $7,940  or  less  at  the 
0.10  g/bhp-hr  PM  level,  or  for  a  life 
cycle  cost  of  $2,000  or  less  for  25 
percent  or  greater  reduction  in  PM.  Both 
of  these  values  are  based  on  1992 
dollars. 

n.  Notification  of  Intent  To  Certify 

By  a  notification  of  intent  to  certify 
dated  March  11, 1997,  Nelson  has 
applied  for  certification  of  equipment 
apphcable  to  all  Detroit  Diesel 
Corporation  (DDC)  two-stroke  cycle 
urban  bus  engines  from  1979  through 
1993  model  year,  exclusive  of  the  1990 
model  year  DDC  6L71TA.  In  addition, 
Nelson  requests  certification  of  this 
equipment  for  use  on  engines  rebuilt 
using  the  DDC  6V92TA  mechanical  unit 
injector  (MUI)  and  electronic  control 
(DDEC  n)  engine  upgrade  kits 
previously  certified  by  EPA  under  the 
retrofit/rebuild  program.  The 
notification  of  intent  to  certify  states 
that  the  candidate  equipment  will 
reduce  PM  emissions  25  percent  or 
more  relative  to  the  original  PM  level  of 
the  engine.  Nelson  provides  criteria  for 
determining  whether  or  not  the  engine 
needs  to  be  rebuilt  prior  to  installing  the 
candidate  equipment.  Further,  transit 
pricing  level  has  been  submitted  with 
the  notification,  along  with  a  guarantee 
that  the  equipment  will  be  offered  to  all 
affected  operators  for  less  than  the 
incremental  life  cycle  cost  ceiling  for  a 
25  percent  reduction  technology.  EPA 
notes  that  the  program  requirement, 
applicable  to  operators  choosing  to 
comply  with  program  1 ,  to  reduce  PM 
levels  by  at  least  25  percent  when  these 
engines  are  rebuilt  or  replaced,  has 
already  been  triggered,  for  the  engine 
models  covered  by  Nelson's  request,  by 
Englehard  Corporation  with  certification 
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of  their  catalytic-converter  muffler 
(CCM).2  In  addition,  for  certain  engine 
models  covered  by  Nelson's  request,  the 
0.10  grams  per  brake  horsepower-hour 
(g/bhp-hr)  PM  standard  has  already 
been  triggered.'  Nevertheless,  EPA  plans 
to  review  available  information  and 
comments  related  to  the  cost  of  the 
Nelson  equipment  and,  if  appropriate, 
to  certify  the  Nelson  equipment  on  the 
basis  of  being  available  to  all  affected 
operatore  for  less  than  the  life-cycle  cost 
ceiling  of  $2,000  (1992  dollars).  Any 
equipment  certified  as  meeting  the  both 
the  emission  and  cost  requirements  can 
be  considered  by  EPA  when  updating 
the  post-rebuild  PM  levels  used  by 
transit  operators  choosing  to  comply 
with  program  2* 

To  determine  particulate  matter  (PM) 
reduction  of  the  candidate  equipment 
iinder  the  urban  bus  retrofit/rebuild 
program.  Nelson  presents  exhaust 
emission  data  frtim  a  1983  DDC  6V92TA 
with  mechanical  unit  fuel  injection 
(MUI),  which  was  rebuilt  by  Detroit 
Diesel  Remanufacturing — Central,  Inc. 
prior  to  baseline  testing.  The  engine  was 
retested  with  the  candidate  equipment 
installed.  The  data  show  a  53  percent 
reduction  in  PM  emissions  between  the 
baseline  engine  and  the  engine  wdth  the 
candidate  equipment  installed.  In 
addition,  the  test  data  indicate  that  the 
emissions  of  hydrocarbon  (HC),  carbon 
monoxide  (CO),  and  oxides  of  nitrogen 
(NOx)  with  the  candidate  equipment 
installed  are  less  than  applicable 
standards.  Fuel  consumption 
measurements  indicate  a  fuel  economy 
penalty  of  less  than  1  percent  with  the 
candidate  equipment  installed.  Nelson 
presents  smoke  emission  measurements 
for  the  engine  which  indicate 
compliance  with  applicable  standards. 

Consistent  with  previous  catalyst 
certifications  for  25  percent  reduction, 
EPA  beUeves  that  the  Nelson  test  engine 
meets  the  criteria  for  worse-case  test 
engine,  described  at  §  85.1406  (a),  for  all 
two-stroke  cycle  engines  (exclusive  of 
the  1990  model  year  DDC  6L71TA), 
including  both  mechanically  and 
electronically  fuel  injected  engines.  As 
further  described  in  that  section,  EPA 
reserves  the  right  to  request  additional 
information  showing  that  PM  reduction 
does  not  vary  significantly  among 
engine  families.  However,  because  the 
Nelson  test  data  indicate  over  a  50 
percent  PM  reduction  on  the  DDC 
6V92TA  MUI  test  engine.  EPA  believes 
it  reasonable  to  expect  that 
electronically-controlled  engines,  with 
the  Nelson  catalyst  installed,  will  be 


^60  FR  28402.  May  31.  1995. 
'62  FR  12166.  March  14.  1997. 
«See  40  CFR  85.1403  (c)(1). 


capable  of  meeting  the  25  percent 
reduction  standard  for  which  Nelson  is 
requesting  certification. 

Nelson  states  that  the  candidate 
equipment  will  be  offered  to  all  affected 
operators  for  less  than  a  life  cycle  cost 
of  $2,000  (1992  dollars),  and  has 
submitted  life  cycle  cost  information. 
Nelson  states  that  the  purchase  price  of 
the  catalytic  muffler  unit  will  not 
exceed  $2,069  (in  January  1997  dollars). 
In  addition.  Nelson  states  that 
equipment  installation  time  will  not 
exceed  5  hours,  resulting  in  an 
installation  cost  of  $199  (in  January 
1997  dollars).  Finally,  Nelson  states  that 
there  is  no  incremental  maintenance 
required  of  the  catalyst  unit,  and  no  fuel 
econonw  impact. 

Certification  of  the  candidate  Nelson 
equipment  would  affect  operators  as 
follows.  For  the  1979  through  1989 
6V92TA  MUI  engine  models,  EPA  has 
previously  certified  equipment  which 
triggered  the  requirement  to  use 
equipment  certified  to  the  0.10  g/bhp-hr 
level  beginning  September  15,  1997. 
Therefore,  under  Program  1 ,  operators 
who  rebuild  or  replace  1979  through 
1989  model  year  DDC  6V92TA  MUI 
engines  after  this  date  will  be  required 
to  use  equipment  certified  to  meet  the 
0.10  g/bhp-hr  PM  level.  For  all  other 
engine  models  to  which  this 
certification  would  apply,  EPA  has 
previously  certified  equipment  which 
triggered  the  requirement  to  use 
equipment  certified  as  providing  a 
minimum  25  percent  reduction  in  PM 
beginning  December  1,  1995.  ff  the 
candidate  Nelson  equipment  is  certified 
to  reduce  PM  by  at  least  25  percent, 
then  its  use  under  program  1  will  meet 
this  requirement  for  these  other  engine 
models.  This  requirement  will  continue 
for  the  applicable  engines  until  such 
time  that  equipment  is  certified  to 
trigger  the  0.10  g/bhp-hr  emission 
standard  for  these  engines  for  less  than 
a  life  cycle  cost  of  $7,940  (in  1992 
dollars).  If  the  Agency  certifies  the 
candidate  Nelson  equipment,  then 
operators  who  choose  to  comply  writh 
Program  2  and  install  this  equipment, 
will  use  the  PM  emission  level(s) 
established  during  the  certification 
review  process,  in  their  calculations  for 
target  or  fleet  level  as  specified  in  the 
program  regulations. 

At  a  minimum,  EPA  expects  to 
evaluate  this  notification  of  intent  to 
certify,  and  other  materials  submitted  as 
applicable,  to  determine  whether  there 
is  adequate  demonstration  of 
compliance  with:  (1)  The  certification 
requirements  of  §  85.1406,  including 
whether  the  testing  accurately 
substantiates  the  claimed  emission 
reduction  or  emission  levels;  and,  (2) 


the  requirements  of  §  85.1407  for  a 
notification  of  intent  to  certify', 
including  whether  the  data  provided  by 
Nelson  complies  with  the  life  cycle  cost 
requirements. 

The  Agency  requests  that  those 
commenting  also  consider  these 
regulatory  requirements,  plus  provide 
comments  on  any  experience  or 
knowledge  concerning:  (a)  Problems 
with  installing,  maintaining,  and/or 
using  the  candidate  equipment  on 
applicable  engines;  and,  (b)  whether  the 
equipment  is  compatible  with  affected 
vehicles. 

The  date  of  this  notice  initiates  a  45- 
day  period  during  which  the  Agency 
will  accept  written  comments  relevant 
to  whether  or  not  the  equipment 
described  in  the  DDC  notification  of 
intent  to  certify  should  be  certified 
pursuant  to  the  urban  bus  retrofit/ 
rebuild  regulations.  Interested  parties 
are  encouraged  to  review  the 
notification  of  intent  to  certify  and 
provide  comment  during  the  45-day 
period.  Please  send  separate  copies  of 
your  comments  to  each  of  the  above  two 
addresses. 

The  Agency  will  review  this 
notification  of  iptent  to  certify',  along 
with  comments  received  from  interested 
parties,  and  attempt  to  resolve  or  clarify 
issues  as  necessary.  During  the  review 
process,  the  Agency  may  add  additional 
documents  to  the  docket  as  a  result  of 
the  review  process.  These  documents 
will  also  be  available  for  pubUc  review 
and  comment  within  the  45  day  period. 
Richard  Wilson. 

Acting  Assistant  Administrator  for  Air  and 
Radiation. 

IFR  Doc.  97-18253  Filed  7-10-97;  8:45  amj 

BRiJNQ  COM  a6«»-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6482-1] 

Environmental  Impact  Statements; 
Notice  of  Avatlat>ility 

Responsible  Agency:  Office  of  Federal 
Activities.  General  Information  (202) 
564-7167  OR  (202)  564-7153. 
Weekly  receipt  of  Environmental  Impact 

Statements  Filed  June  30,  1997 

Through  July  3,  1997. 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  970247,  Draft  EIS,  SFW,  ID,  MT. 

Grizzly  Bear  (Ursus  arctos  horribilus) 

Recovery  Plan  in  the  Bitterroot 

Ecosystem,  Implementation. 

Endangered  Species  Act,  Proposed 

Special  Rule  10(j)  Establishment  of  a 

Nonessential  Experimental 

Population  of  Grizzly  Bears  in  the 
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Bitterroot  Area,  Rocky  Mountain. 
Blaine.  Camas.  Boise,  Clearwater, 
Custer,  Elmore,  Idaho,  Lemhi, 
Shoshone  and  Valley  Counties.  ID  and 
Mineral.  Missoula,  Ravalli  and 
Sanders  Counties.  MT,  Due: 
September  30, 1997.  Contact:  Dr. 
Christopher  Servheen  (406)  243-4903. 

EIS  No.  970248,  Final  EIS,  FHW,  NY,  I- 
287  Cross  Westchester  Expressway 
(CWE)  Transportation  Improvements, 
New  York  State  Thniway  Route  303  to 
Route  120.  Funding.  Right-of-Way 
Acquisition.  COE  Section  10  and  404 
Permits.  Rockland  and  Westchester 
CounUes.  NY,  Due:  August  11. 1997, 
Contact:  Robert  Arnold  (518)  431- 
4125. 

EIS  No.  970249.  Final  EIS,  FAA,  NC, 
Initial  Development  of  the  North 
Carolina  Global  TransPark  (NCGTP) 
Complex,  Implementation.  Airport 
Layout  Plan  Approval,  COE  Section 
404  Permit,  Kinston,  Lenoir  County, 
NC.  Due:  August  11,  1997.  Contact: 
Tommy  Roberts  (404)  305-7150. 

EIS  No.  970250,  Drate  EIS.  FHW.  CA, 
Marin  101  High  Occupancy  Vehicle 
(HOV)  Gap  Closure  Project. 
Construction  from  US  101/ 1-580  on 
US  101  from  Lucky  Drive  to  North 
San  Pedro  Road  and  1-580  &t)m  Irene 
Street  to  US  101,  Funding,  COE 
Section  404  and  Bridge  Permits. 
Marin  County.  CA.  Ehie:  August  25. 
1997.  Contact:  Brett  Jackson  (916) 
498-5852. 

EIS  No.  970251.  Draft  EIS,  USN.  NV, 
Fallon  Naval  Air  Station  (NAS)  Range 
Training  Complex.  Withdrawal  of 
Federally  Administered  Public  Lands 
for  Range  Safety  and  Training 
Purposes.  Great  Basin.  City  of  Fallon, 
Churchill  County.  NV.  Due:  October 
09.  1997,  Contact:  Sam  Dennis  (415) 
244-3007. 

EIS  No.  970252,  Final  EIS,  BLM,  MT. 
Cooke  City  Area  Mineral  Withdrawal. 
Implementation,  Gallatin  and  Custer 
National  Forests,  Cooke  City.  Park 
County.  MT.  Due:  August  11,  1997, 
Contact:  Larry  Timchak  (406)  255- 
0322. 

EIS  No.  970253,  Draft  EIS,  COE,  NC, 
Randleman  Lake  and  Dam  Project. 
Construction.  Piedmont  Triad 
Regional  Water  Authority  (PTRWA). 
Deep  River  Guilford  and  Randolph 
Coimties,  NC.  Due:  August  25.  1997, 
Contact:  John  C.  Meshaw  (910)  251- 
4175. 

EIS  No.  970254,  Final  EIS.  AFS.  CA. 
Snowcreek  Golf  Course  Expansion, 
Construction  and  Operation,  Special ' 
Use  Permit,  Inyo  National  Forest 
System  Lands,  Mono  County,  CA, 
Due:  August  11.  1997.  Contact:  Robert 
H.  Hawkins  (760)  873-2400. 


EIS  No.  970255,  Final  EIS.  AFS,  CA, 
Canyons  Analysis  Area, 
Implementation,  Tahoe  National 
Forest,  Trucker  Ranger  District,  Sierra 
and  Nevada  Counties,  CA,  Due: 
August  11, 1997,  Contact:  Karen  Jones 
(916)  587-3558. 

EIS  No.  970256,  Final  EIS,  FRC,  WA, 
Upriver  FERC  No.  3074  Hydroelectric 
Project,  Amendment  of  the  Existing 
License,  Spokane  River,  Spokane 
County,  WA,  Due:  August  11, 1997, 
Contact:  Jim  Hastreiter  (503)  326- 
5858. 

EIS  No.  970257.  Final  EIS.  AFS.  CA. 
Lake  of  the  Sky  Interpretive  Center. 
Site  Selection  with  the  Sixty-Four 
Acres  Tract.  Tahoe  City.  Lake  Tahoe, 
Placer  County,  CA,  Due:  August  11, 
1997,  Contact:  Jacks  Faike  (916)  573- 
2600. 

EIS  No.  970258,  Final  EIS,  AFS,  PR. 
Caribbean  National  Forest  Land  and 
Resource  Management  Plan, 
Implementation,  PR,  Due:  August  11, 
1997,  Contact:  Lizzette  Velez  (787) 
888-5609. 

Amended  Notices 

EIS  No.  970228,  Second  Final  EIS  (T, 
FHW,  CA,  A-58— Mojave  Freeway 
Project,  Construction  from  0.1  mile 
east  of  the  Cache  Creek  Bridge  to  5.0 
miles  east  of  the  town  of  Mojave, 
Funding,  COE  Section  404  Permit  and 
Right-of-Way  Acquisition,  Kem 
County,  CA,  Due:  July  21,  1997, 
Contact:  John  R.  Schultz  (916)  498- 
5041.  Published  FR-06-20-97— 
Correction  to  Telephone  Number. 
Dated:  July  8, 1997. 

Km  Mittolholtz, 

Environmental  Protection  Specialist,  NEPA 

Compliance  Division.  Office  of  Federal 

Activities. 

(FR  Doc.  97-18238  Filed  7-10-97;  8:45  am) 

■UMOCOWi 


ENVIRGNMErfTAL  PROTECTION 
AGENCY 

[ER-FRL-54S2-2] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  09.  1997  Through  June 
13,  1997  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Pobcy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202) 564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 


statements  (EISA)  was  published  in  FR 
dated  April  04, 1997  (62  FR  16154). 

Draft  ElSe 

ERP  No.  D-AFS-E65049-FL  Rating 
ECl,  Florida  National  Forests,  Revised 
Land  and  Resource  Management  Plan. 
Implementation,  Apalachicola, 
Choctowhatchee,  Ocala  and  Osceola 
National  Forests.  Several  Coimties.  FL. 

Sununary:  EPA  expressed 
environmental  concerns  about  impacts 
to  water  quality  from  the  preferred 
alternative  which  emphasizes  greater 
forest  harvesting  activities  than  the 
currant  management  plan. 

ERP  No.  D-AFS-K65270-CA  Rating 
LO,  Damon  Fire  Salvage  and  Restoration 
Project,  Implementation,  Modoc 
National  Forest,  Modoc  County.  CA. 

Sununary:  EPA  expressed  a  lack  of 
objections. 

ERP  No.  D-AFS-L65288-ID  Rating 
EC2,  Deadwood  Ecosystem  Analysis  '96 
Project,  Implementation,  Boise  National 
Forest,  Lowman  Ranger  District,  Boise 
and  Valley  Coimties,  ID. 

Summary:  EPA  expressed 
environmental  concerns  that 
implementing  of  best  management 
practices  and  associated  mitigation 
measures  may  not  ensure  protection  of 
beneficial  uses  of  streams  and  rivers 
within  and  dovtmstream  of  the  project 
area. 

ERP  No.  DS-COE-D32033-PA  Rating 
EC2,  Lower  Monongahela  River 
Navigation  System,  Locks  and  Dam  Nos. 
2,3,  and  4  Improvements,  Updated 
Information  for  Disposal  of  Dredge  and 
Excavated  Material,  Funding, 
Allegheny,  Washington  and 
Westmoreland  Counties,  PA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
environmental  and  public  health 
impacts  due  to  possible  groundwater 
contamination,  exceedences  of 
Pennsylvania's  water  quality  standards 
and  residential/non-residential  soil 
standards  for  some  metals.  EPA  also 
expressed  concern  about  the  sediment 
and  water  quality  sampling  process. 
EPA  requested  that  additional  sampling 
and  investigation  be  done  to  assess 
these  environmental  impacts. 

Final  EISs 

ERP  No.  F-AFS-L65276-ID,  Prince 
John  Timber  Sale  Project, 
Implementation,  Boise  National  Forest, 
Cascade  Ranger  District,  Valley  County, 
ID. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  F-AFS-L82014-00.  Priest 
Lake  Ranger  District  Noxious  Weed 
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Control  Project.  Implementation.  Idaho 
Panhandle  National  Forest,  Bonner 
County.  ID  and  Pend  Oreille  County, 
WA. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  No  formal  comment 
letter  was  sent  to  the  preparing  agency. 

ERP  No.  F-AFS-L82015-ID.  St.  Joe' 
Noxious  Weed  Control  Project, 
Implementation,  St.  Maries  River,  St.  Joe 
River  and  Little  North  Fork  Clearwater 
River,  Benewah,  Shoshone  and  Latah 
Counties,  ID. 

Summary:  Review  of  the  Final  EIS  has 
been  completed  and  the  project  found  to 
be  satisfactory.  EPA  had  no  objection  to 
the  preferred  alternative  as  described  in 
the  EIS. 

ERP  No.  F-FHW-J40138-UT.  Norman 
H.  Bangerter  Highway  (Previously 
Known  as  the  West  Valley  Highway) 
12600  South  Street  to  1-15.  Funding  and 
COE  Section  404  Permit,  in  the  Cities  of 
BlufTdale,  Riverton  and  Draper.  Salt 
Lake  County.  UT. 

Summary:  EPA  continued  to  express 
concerns  regarding  mitigation  measures 
for  wetland  areas  and  terrestrial  animal 
access. 

Dated:  July  8. 1997. 
Ken  Mittelholtz, 

Environmental  Protection  Specialist,  NEPA 

Compliance  Division,  Office  of  Federal 

Activities. 

(FR  Doc.  97-18239  Filed  7-10-97:  8:45  am] 

BiLLMG  CODE  6660  M  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-6856-7] 

Announcement  of  and  Request  for 
Comment  on  Municipal  Solid  Waste 
Settlement  Proposal 

summary:  EPA  is  publishing  the 
"Municipal  Solid  Waste  Settlement 
Proposal"  to  inform  the  public  about 
this  proposal  and  to  solicit  public 
comment  before  developing  a  final 
policy.  This  proposal  describes  a 
methodology  for  calculating  appropriate 
settlen;ent  contributions  for  municipal 
owner/operators  (0/Os)  and  municipal 
and  other  generators/transporters  (G/Ts) 
of  municipal  sewage  sludge  and 
municipal  solid  waste  (collectively 
referred  to  as  MSW)  at  co-disposal 
landfills  under  the  Comprehensive 
Enviromnental  Response, 
Compensation,  and  Liability  Act  of  1980 
(CERCLA  or  Superfund).  42  U.S.C.  9601 
et  seq.  The  purpose  of  this  proposal  is 
to  provide  a  fair,  consistent,  and 
efficient  settlement  methodology  for 
resolving  the  potential  liability  of 


municipal  O/Os  and  MSW  G/Ts  at  co- 
disposal  Superfund  sites.  Specifically. 
EPA  is  proposing  settlements  based 
upon  a  unit  cost  formula  for 
contributions  by  MSW  G/Ts  and  a 
settlement  range,  based  on  historical 
data,  for  municipal  O/Os  of  co-disposal 
sites. 

DATES:  Comments  must  be  submitted  no 
later  than  August  25. 1997. 
ADDRESSES:  Comments  should  be 
addressed  to  Leslie  Jones,  U.S.  ^ 
Environmental  Protection  Agency, 
Office  of  Site  Remediation  Einforcement, 
Policy  and  Guidance  Branch  (2273A), 
401  M  Street.  S.W.,  Washington,  D.C. 
20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Jones,  phone;  (202)  564-5144; 
fax:(202)564-0091. 

EPA  Prsposal  for  Municipality  and 
MSW  Liability  Relief  at  CERCLA  Co- 
Disposal  Sites 

Background 

Currently,  there  are  approximately 
250  landfills  on  the  National  Priorities 
List  (NPL)  that  accepted  both  municipal 
solid  waste  (MSW)  and  other  wastes, 
such  as  industrial  wastes,  containing 
hazardous  substances  (commonly 
referred  to  as  "co-disposal"  landfills). 
Co-disposal  landfills  comprise 
approximately  23%  of  the  sites  on  the 
NPL.  Many  of  these  landfills  are  or  were 
owned  or  operated  by  municipalities  in 
connection  with  their  obligation  to 
provide  necessary  sanitation  and  trash 
disposal  services  to  residents  and 
businesses.  The  number  of  co-disposal 
sites  on  the  NPL.  and  the  problems 
associated  with  co-disposal  of  MSW  and 
industrial  wastes,  have  prompted  EPA 
to  address  issues  facing  municipal 
owner'operators  (O/Os)  and  MSW 
generators/transporters  (G/Ts)  at 
Superfund  sites. 

For  the  purposes  of  this  proposal, 
EPA  defines  municipal  solid  waste  as 
solid  waste  that  is  generated  primarily 
by  households,  but  that  may  include 
some  contribution  of  wastes  from 
commercial,  institutional  and  industrial 
sources  as  well.  Although  the  actual 
composition  of  such  wastes  varies 
considerably  at  individual  sites, 
municipal  solid  waste  is  generally 
composed  of  large  volumes  of  non- 
hazardous  substances  (e.g.,  yard  waste, 
food  waste,  glass,  and  aluminum)  and 
may  contain  small  quantities  of 
household  hazardous  wastes  (e.g., 
pesticides  and  solvents),  as  well  as 
conditionally  exempt  small  quantity 
generator  wastes  (i.e..  a  listed  or 
characteristic  waste  under  RCRA  that  is 
exempt  from  permitting  because  it  is 
accumulated  in  quantities  of  less  than 


100  kilograms  (kg)/month  for  hazardous 
waste  and  less  than  1  kg/month  for 
acute  hazardous  waste.  40  C.F.R.  261.5). 

Sewage  sludge  is  defined  as  any  sohd. 
semi-solid,  or  liquid  residue  removed 
during  the  treatment  of  municipal  waste 
water  or  domestic  sludge.  For  purposes 
of  this  proposal,  municipal  sohd  waste 
and  municipal  sewage  sludge  are 
collectively  referred  to  as  MSW;  all 
other  wastes  and  substances  are  referred 
to  as  non-MSW.  The  term  municipality 
refers  to  any  political  subdivision  of  a 
state  and  may  include  a  dty,  county, 
town.  tov»rnship,  local  public  school 
district  or  other  local  government  entity. 

On  December  12,  1989.  EPA  issued 
the  "Interim  Policy  on  CERCLA 
Settlements  Involving  Municipalities 
and  Municipal  Wastes"  (the  "1989 
Policy")  to  establish  a  consistent 
approach  to  certain  issues  facing  MSW 
G/Ts  and  municipalities.  The  1989 
Policy  assists  EPA  in  determining 
whether  to  exercise  its  enforcement 
discretion  to  pursue  MSW  G/Ts  as 
potentially  responsible  parties  (PRPs) 
under  Section  107(a)  of  CERCLA.  The 
1989  Policy  provides  that  EPA  generally 
will  not  identify  an  MSW  G/T  as  a  PRP 
for  the  disposal  of  MSW  at  a  site  unless 
there  is  site-specific  evidence  that  the 
MSW  contained  hazardous  substances 
derived  from  a  commercial,  institutional 
or  industrial  process  or  activity.  The 
1989  Policy  recognizes  that,  like  private 
parties,  municipal  O/Os  may  be  PRPs  at 
Superfund  sites.  The  1989  Policy 
identified  several  settlement  provisions, 
however,  that  may  be  particularly 
suitable  for  settlements  with  municipal 
O/Os  in  light  of  their  status  as 
governmental  entities. 

Notwithstanding  EPA's  1989  PoUcy. 
MSW  G/Ts  have  sometimes  been  drawn 
into  CERCLA  contribution  litigation. 
PRPs  that  contributed  large  quantities  of 
hazardous  substances  at  co-disposal 
landfills  have  sometimes  sought  to 
spread  the  cost  of  their  CERCLA  liability 
among  large  numbers  of  other  parties, 
including  those  whose  only 
contribution  was  MSW. 

Niunerous  studies  have  demonstrated 
that  hazardous  substances  are  typically 
present  in  MSW  in  very  low 
concentrations.  The  overu'helming 
majority  of  landfills  at  which  MSW 
alone  was  disposed  do  not  experience 
enviroiunental  problems  of  sufficient 
magnitude  to  merit  designation  as 
Superfund  Sites.  In  the  Agency's 
experience,  with  only  the  rarest  of 
exceptions,  MSW  landfills  do  not 
become  Superfund  Sites  unless  other 
types  of  wastes  containing  hazardous 
substances,  such  as  industrial  wastes, 
are  co-disposed  at  the  facility. 
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In  addition,  the  cost  of  remediating 
MSW  is  typically  much  lower  than  the 
cost  of  remediating  industrial  waste.  In 
1992.  EPA  performed  a  comparative 
analysis  of  the  cost  of  remediating  a 
representative  MSW  site  versus  the  cost 
of  remediating  a  representative 
industrial  waste  site.  At  that  time,  EPA 
found  that  on  a  per-acre  basis,  the 
estimated  cost  of  remediating  MSW  was 
significantly  lower  than  the  cost  of 
remediating  industrial  waste.  Although 
costs  have  changed  somewhat  since 
1992  and  EPA  continues  to  learn  more 
about  remediating  different  Itinds  of 
waste  sites,  the  Agency  does  not  believe 
that  there  has  been  a  radical  shift  in  the 
relative  cost  of  remediating  MSW  versus 
industrial  wastes. 

Introduction  and  Application 

This  proposal  will  provide  revised 
national  guidance  on  how  to  involve 
MSW  G/Ts  in  the  CERCLA  settlement 
process  and  more  detailed  guidelines  for 
Agency  settlements  with  municipal  O/ 
Os.  This  proposal  applies  to  municipal 
0/Os  and  to  municipal  and  private 
MSW  G/Ts.  This  proposal  encourages 
settlements  by  setting  forth  a  fair  and 
efficient  method  for  calculating  an 
equitable  and  reasonable  settlement 
contribution  for  such  parties.  Such 
settlements  should  encourage 
settlements  with  and  reduce 
transactions  costs  for  all  parties  at  a  site 
and  should  reduce  third-party  litigation. 
Sp>ecifically.  this  proposal  contains  a 
unit  cost  formula  for  contributions  by 
MSW  G/Ts  and  a  presumptive 
settlement  percentage  and  range,  based 
on  historical  data,  for  municipal  O/Os  of 
co-disposal  sites.  In  addition,  a  final 
policy  will  provide  guidelines  for 
evaluating  a  mimicipality's  ability  to 
pay. 

This  proposal  builds  on  the  1989 
Policy  with  respect  to  generators  and 
transporters  of  MSW.  The  Agency  will 
continue  its  policy  of  not  identifying 
such  parties  as  PRPs  at  Superfund  Sites. 
As  in  the  1989  Policy,  this  proposal 
does  not  apply  if  there  is  site-specific 
evidence  that  the  MSW  contained 
hazardous  substances  derived  from  a 
commercial,  institutional  or  industrial 
process  or  activity.  In  recognition  of  the 
strong  public  interest  in  reducing  the 
burden  of  contribution  litigation, 
however.  EPA  is  prop<»sing  to 
supplement  the  1989  policy  by  offering 
settlements  to  any  such  MSW  G/Ts  that 
wish  to  resolve  their  potential 
Superfund  liability  and  to  obtain 
contribution  protection  pursuant  to 
Section  113(fl  of  CERCLA. 

This  proposal  does  not  apply  to  MSW 
G/Ts  who  also  generated  or  transported 
any  non-MSW  containing  a  hazardous 


substance,  except  to  the  extent  that  a 
party  can  demonstrate  that  the  MSW 
was  completely  and  continually 
segregated  from  the  non-MSW  prior  to 
and  during  disposal  at  the  site.  Such  a 
party  would  be  required  to  demonstrate 
to  EPA's  satisfaction  that  segregation 
occurred.  In  considering  claims  of 
segregated  waste,  EPA  will  consider 
whether  the  MSW  and  non-MSW  were 
delivered  to  the  site  in  separate  loads 
and/or  separate  packaging,  disposed  of 
in  separate  units  of  the  landfill, 
handled,  packaged  and  disposed  of 
separately  within  the  disposing  facility, 
and  other  relevant  information.  Where 
such  segregation  of  waste  is 
demonstrated,  this  proposal  applies 
only  to  the  MSW  component  of  that 
waste  stream;  the  party's  liability  for 
non-MSW  would  continue  to  be 
addressed  under  applicable  EPA 
CERCLA  policies  (e.g..  EPA's  de 
minimis  policy). 

To  address  concerns  that  this 
proposal  may  result  in  the  indirect 
inclusion  in  contribution  litigation  of 
MSW  parties  who  have  contributed 
small  amounts  of  MSW,  and  in  an  effort 
to  prevent  creation  of  transaction  costs 
for  parties  that  EPA  has  tried  to  protect 
from  lawsuits  through  the  de  micromis 
pohcy,  EPA  intends  to  amend  the 
existing  de  micromis  policy  to  modify 
the  voliunetric  cut-off  for  MSW  G/Ts. 

This  proposal  is  designed  for  co- 
disposal  sites  on  the  NPL.  Co-disposal 
sites  contain  both  MSW  and  non-MSW. 
Although  this  proposal  has  its  most 
direct  application  at  co-disposal  sites 
with  multiple,  viable  non-de  minimis  G/ 
Ts,  EPA  may  elect  to  apply  all  or  part 
of  a  final  policy  to  other  appropriate 
sites.  Because  this  proposal  is  a  draft 
and  is  subject  to  public  comment  before 
finalization,  EPA  will  not  apply  it  until 
theproposal  is  issutnl  as  a  filial  policy. 

EPA  does  not  intend  in  any 
circumstances  to  reopen  settlements 
already  entered  into  or  to  reconsider 
Unilateral  Administrative  Orders 
(UAOs)  issued  prior  to  issuance  of  this 
policy.  At  sites  for  which  prior 
settlements  have  been  reached  but 
where  MSW  parties  are  subject  to  third 
party  litigation,  EPA  will  recommend 
that  the  principles  set  forth  in  the  final 
policy  be  followed  by  the  private 
litigants  to  reach  a  settlement  involving 
the  MSW  parties.  To  the  extent  that 
such  a  settlement  is  not  reached,  the 
U.S.  may  settle  with  MSW  G/Ts  based 
on  the  formulas  established  in  this 
proposal  and  place  those  settlement 
funds  in  a  site-specific  special  account. 
At  sites  where  no  parties  have  settled  to 
perform  work,  where  the  U.S.  is  seeking 
to  recover  costs  bom  private  parties, 
and  where  the  private  parties  have 


initiated  contribution  actions  against 
munici  pah  ties  and  other  MSW  G/Ts.  the 
U.S.  will  seek  to  apply  the  most 
expeditious  methods  available  to 
resolve  liability  for  those  parties 
pursued  in  third- party  litigation, 
including,  in  appropriate  circumstances, 
application  of  this  proposal.  In  no 
circ\imstances  does  EPA  intend  to 
bestow  a  benefit  on  recalcitrant  parties. 

This  proposal  is  intended  for 
settlement  purposes  only  and,  therefore, 
the  formulas  contained  in  this  proposal 
are  relevant  only  where  settlement 
occurs.  Except  as  specifically  provided 
below,  this  proposal  will  not  supersede 
any  of  EPA's  existing  policies  (e.g.. 
orphan  share,  residential  homeowner, 
etc.),  and  is  intended  to  be  used  in 
concert  with  those  policies.  For 
example,  those  parties  eligible  for 
orphan  share  compensation  under 
EPA's  orphan  share  policy  will  continue 
to  be  eligible  for  such  compensation. 

Procedure 

EPA  believes  that  this  proposal  can 
promote  global  settlements  at  co- 
disposal  sites.  In  some  cases,  site 
circumstances  may  warrant  a  series  of 
settlement  negotiations  with  different 
parties.  Because  this  proposal  is 
designed  to  achieve  fair  and  equitable 
settlements,  settlements  with  the  U.S. 
wrill  generally  provide  contribution 
protection  for  settling  parties  and 
require  parties  settling  under  this 
proposal  to  waive  contribution  claims 
against  all  other  PRPs  at  the  site.  In 
addition,  the  U.S.  will  accept 
settlements  from  parties  based  on 
limited  abihty  to  pay,  where 
appropriate.  Where  beneficial  to  settling 
parties,  the  U.S.  will  place  the  proceeds 
of  settlements  under  this  proposal  into 
a  special  account  to  help  fund  cleanup 
at  \he  site. 

MSIV  Generator/Transporter 
Settlements 

One  purpose  of  this  proposal  is  to 
facilitate  settlements  with  MSW  G/Ts 
who  seek  settlements  with  the  U.S.  This 
proposal  recognizes  the  differences 
between  MSW  and  the  types  of  wastes 
that  typically  give  rise  to  the 
environmental  problems  at  Superfund 
Sites.  Consistent  vdth  the  1989  Policy, 
EPA  will  generally  not  actively  pursue 
MSW  G/Ts  absent  site-sf)ecific  evidence 
that  the  MSW  contained  a  hazardous 
substance  derived  from  a  commercial, 
institutional  or  industrial  process  or 
activity.  However,  in  recognition  of  the 
fact  that  the  potential  for  small  amounts 
of  hazardous  substances  in  MSW  may 
result  in  contribution  claims  against 
MSW  G/Ts,  EPA  intends  to  use  its 
enforcement  discretion  to  offer 
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settlements  based  on  the  process  and 
formulas  contained  in  this  proposal  to 
parties  that  have  not  been  issued  special 
notice  letters  but  that  wish  to  enter 
settlement  negotiations  with  EPA.  It  will 
be  incumbent  upon  such  parties  to 
notify  EPA  of  their  desire  to  enter  into 
settlement  negotiations  pursuant  to  this 
proposal.  Absent  the  initiation  of 
settlement  discussions  by  an  MSW  G/T. 
EPA  may  not  take  steps  to  pursue 
settlements  with  these  parties. 

Proposed  G/T  Methodology 

EPA's  proposed  methodology  for 
calculating  settlement  offers  to  MSW  G/ 
Ts  requires  multiplying  the  known  or 
estimated  quantity  of  MSW  contributed 
by  the  G/T  by  an  estimated  unit  cost  of 
remediating  MSW  at  a  representative 
MSW-only  landfill.  This  method 
provides  a  fair,  reasonable  and  efficient 
means  of  completing  settlements  with 
MSW  G/Ts  that  reflects  a  reasonable 
approximation  of  the  cost  of 
remediating  MSW. 

The  unit  cost  methodology  is  based 
on  the  costs  of  closure/post-closure 
activities  at  a  "clean"  MSW  landfill  (i.e., 
a  RCRA  Subtitle  D  landfill,  not  subject 
to  RCRA  corrective  action  or  CERCLA 
response  authorities)  and  increased 
slightly  if  certain  site  conditions  exist. 
EPA's  estimate  of  the  cost  per  unit  of 
remediating  MSW  at  a  representative 
MSW-only  landfill  is  $3.05  per  ton.' 
That  unit  cost  is  derived  from  the  cost 
model  in  EPA's  "Regulatory  Impact 
Analysis  for  the  Final  Criteria  for 
Municipal  Solid  Waste  Landfills."  (RL\) 
and  then  adjusted  to  reflect  1997 
dollars.  The  Subtitle  D  landfill  cost 
model  was  run  to  extract  only  the  costs 
associated  with  closure/post-closure 
activities  (thus  excluding  siting  and 
operational  costs).  The  closure  criteria 
specified  in  the  Solid  Waste  Ehsposal 
Facility  Criteria  (40  CFR.  pt.  257-258) 
include  a  final  cover  system  that 
minimizes  erosion  and  infiltration  with 
an  erosion  layer  imderlain  by  an 
infiltration  layer.  Post-closure 
requirements  consist  of  cover 
maintenance,  maintenance  and 
operation  of  a  leachate  collection 
system,  groimdwater  monitoring,  and 
maintenance  and  operation  of  a  gas 
monitoring  system,  all  to  be  conducted 
for  30  years. 

Of  the  Subtitle  D  landfill  types 
addressed  in  the  RIA.  EPA  selected  the 
type  most  representative  of  the  landfills 
encountered  within  the  Superfund 
program:  a  closed,  unlined.  55.53-acre 
landfill.  Regions  may  increase  the  unit 
cost  not  to  exceed  $3.25/ton  if  the 


presence  of  one  or  more  of  the  following 
factors  exist: 

•  Shallow  aquifer  beneath  the 
landfill. 

•  Unusually  high  annual  rainfall  in 
the  area. 

•  Cold  ambient  air  temperature  in  the 
area. 

•  Affected  groundwater  beneath  the 
site  is  classified  as  drinking  water. 

•  Low-permeability  cover  material 
(e.g.,  clay)  is  unavailable  onsite. 

The  presence  of  one  or  more  of  these 
factors  may  result  in  greater  closure/ 
post-closure  costs  at  any  MSW-only 
landfill  due  to  the  additional 
precautionary  and  monitoring 
technology  generally  utilized  in  those 
instances. 

In  the  instance  where  a  party's 
contribution  is  known  in  cubic  yards 
rather  than  tons,  the  following  density 
conversion  scales  should  be  used  to 
convert  the  site-specific  cubic  yard  data 
into  tons: 

(1)  Loose  refuse  ("curbside") — 100 
Ibs./cu.  yd.; 

(2)  Refuse  in  a  compactor  truck — 550 
Ibs./cu.  yd;  and 

(3)  Refuse  in  a  landfill  (after 
degradation  and  settling}— 1200  Ibs/cu. 
yd.2 

In  the  instance  where  a  party's 
contribution  is  MSS,  Regions  should  use 
a  conversion  formula  of  8.33  pounds/ 
gallon.^ 

In  order  to  use  such  density 
conversions.  Regions  should  first 
identify  whether  the  MSW  cubic  yard 
"waste-in"  data  represents  MSW  at  the 
time  of  collection  from  places  of 
generation,  or  MSW  at  the  time  of 
transport  in  or  disposal  by  a  compactor 
truck.  Next.  Regions  should  convert  the 
cubic  yards  to  pounds  (tons)  by 
multiplying  either  100  (for  curbside 
MSW)  or  550  (for  compactor  truck 
MSW)  times  the  number  of  cubic  yards 
that  a  G/T  contributed.  For  cases  where 
site-specific  conversion  information  is 
already  available.  Regions  may  use 
those  conversions  rather  than  the 
presumptive  conversion  scales  provided 
in  this  proposal. 

Once  the  adjusted  unit  cost  is 
established,  the  Region  will  multiply 
that  cost/ton  by  an  individual  G/T's 
quantity  contribution  to  produce  a  total 
settlement  amount  for  that  party.  In 
order  to  be  eligible  for  settlements  under 
this  proposal,  an  MSW  G/T  must 


'  This  cost  will  be  adjusted  over  time  to  reflect 
inflation. 


2  "Estimates  of  the  Volume  of  MSW  and  Selected 
Components  in  Trash  Cans  and  Landfills."  Franklin 
Assoc,  the  Garbage  Project  (1990);  prepared  for  the 
Council  for  Solid  Waste  Solutions. 

'  "Final  Guidance  on  Preparing  Waste-in  Lists 
and  Volumetric  Rankings  for  Release  to  Potentially 
Responsible  Parties  (PRPs)  Under  CERCLA." 
OSWER  Directive  9835.16  (Feb.  22. 1991). 


provide  all  information  requested  by 
EPA  to  estimate  the  quantity  of  MSW 
contributed  by  such  party.  EPA  may 
solicit  information  from  other  parties 
where  appropriate  to  estimate  the 
quantity  of  a  particular  G/T's 
contribution  of  MSW.  Where  the  party 
has  been  forthcoming  with  requested 
information,  but  the  information  is 
nonetheless  imperfect  or  incomplete. 
EPA  will  construct  an  estimate  of  the 
party's  quantity  incorporating 
reasonable  assumptions. 

MSW  G/Ts  settling  pursuant  to  the 
final  policy  will  be  required  to  waive 
their  contribution  claims  against  other 
parties  at  the  site.  In  situations  where 
there  is  more  than  one  generator  or 
transporter  associated  with  the  same 
MSW,  the  settling  party  will  not  be 
required  to  waive  its  contribution 
claims  for  that  waste  against  any  non- 
settling  parties  associated  with  the  same 
waste. 

Municipal  Owner/Operator  Settlements 

A  second  purpose  of  this  proposal  is 
to  provide  a  consistent  methodology  for 
constructing  proposals  for 
municipalities  that  are  potentially  liable 
as  past  or  present  owners  or  operators 
of  co-disposal  lan<lfills.  Pursuant  to  this 
proposal,  the  U.S.  will  offer  settlements 
to  municipal  0/Os  of  co-disposal 
facilities  who  wish  to  settle;  those 
municipal  O/Os  who  do  not  settle  with 
EPA  will  remain  subject  to  site  claims 
by  EPA  and  other  parties. 

EPA  recognizes  that  some  of  the  co- 
disposal  landfills  listed  on  the  NPL  are 
or  were  owned  or  operated  by 
mimicipalities  in  connection  with  their 
governmental  obbgation  to  provide 
basic  sanitation  and  trash  disposal 
services  to  residents  and  businesses.  In 
many  cases  mim^icipalities  opened  the 
landfills  initially  solely  to  serve  their 
own  communities.  EPA  believes  that 
those  factors,  along  with  the  non-profit 
status  of  municipalities  and  the  unique 
fiscal  planning  considerations  that  they 
face,  warrtmt  a  national  settlement 
poUcy  that  provides  municipal  O/Os 
with  reasonably  consistent  and 
equitable  settlements. 

Proposed  O/O  Methodology 

EPA  proposes  20%  of  total  response 
costs  for  a  site  as  a  baseline 
presumption  to  be  considered  as 
settlement  amount  for  an  individual 
municipal  O/O  to  resolve  its  liability  at 
the  site.  Regions  will  have  the  discretion 
to  deviate  from  the  presumption  (not  to 
exceed  35%)  based  on  a  numtjer  of  site- 
specific  factors.  The  20%  baseline  is  an 
individual  cost  share  and  pertains  solely 
to  a  municipal  O/O's  liability  as  an  O/ 
O.  EPA  recognizes  that,  at  some  sites, 
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there  may  be  multiple  liable  municipal 
O/Os  and  the  Region  may  determine 
that  it  is  appropriate  to  settle  for  less 
than  the  presumption  for  an  individual 
0/C.  A  group  or  coalition  of  two  or 
more  municipalities  with  the  same 
nexus  to  a  site,  at  the  same  time  or 
during  continuous  operations  under 
municipal  control,  should  be  considered 
a  single  O/O  for  purposes  of  developing 
a  cost  share  (e.g..  two  cities  operated 
together  in  joint  operations  or  in  cost 
sharing  agreements).  In  cases  where  a 
municipal  O/O  is  also  liable  as  an  MSW 
G/T.  EPA  would  offer  to  resolve  such 
liability  for  an  additional  payment 
amount  developed  pursuant  to  the  MSW 
G/T  settlement  methodology.  * 

EPA  proposes  the  20%  baseline 
settlement  contribution  on  the  basis  of 
several  considerations.  EPA  examined 
the  data  from  past  settlements  of 
CERCLA  cost  recovery  and  contribution 
cases  with  municipal  O/Os  at  co- 
disposal  sites  where  there  were  also 
PRPs  who  were  potentially  liable  for  the 
disposal  of  non-MSW,  such  as  industrial 
waste.  In  examining  that  data,  EPA 
considered  that  such  historical 
settlements  also  typically  reflected 
resolution  of  the  municipality's  liability 
not  only  as  an  owner/operator,  but  also 
as  a  generator  or  transporter  of  MSW. 
Under  the  final  policy,  such  liability 
will  be  resolved  through  payment  of  an 
additional  amount,  calculated  pursuant 
to  the  MSW  G/T  methodology.  The  20% 
baseline  does  not  reflect  this  separate 
basis  for  liability  and  the  respective 
additional  payment. 

The  20%  baseline  fig\ire  also  reflects 
the  requirement  that  municipal  O/Os 
that  settle  under  the  final  policy  will  be 
required  to  waive  all  contribution  rights 
against  other  parties  as  a  condition  of 
settlement.  By  contrast,  in  many 
historical  settlements,  municipal  O/Os 
retained  their  contribution  rights  and 
hence  were  potentially  able  to  seek 
recovery  of  part  of  the  cost  of  their 
settlements  from  other  parties. 

In  addition,  the  20%  baseUne  figure 
reflects  EPA's  evaluation  of  public 
interest  considerations  relating  to 
municipalities.  For  example,  Section 
122(e)(3)  of  CERCLA  authorizes  the 
President  to  perform  "nonbinding 
preliminary  allocations  of 
responsibility"  for  the  purpose  of 
promoting  settlements  and  to  include 
"public  interest  considerations"  in 
developing  such  allocations.  EPA 
believes  it  is  in  the  public  interest  to 
consider  collectively:  the  unique  public 
health  obUgation  of  municipalities  to 
provide  waste  disposal  services  to  their 


citizens;  the  municipalities'  non-profit 
status;  and  the  unique  fiscal  planning 
considerations  for  municipalities  that 
require  multi-year  planning. 

Under  this  proposal,  the  Regions  may 
adjust  the  settlement  in  a  particular  case 
upward  from  the  presumptive 
percentage,  not  to  exceed  a  35%  share, 
based  on  consideration  of  the  following 
factors: 

(1)  Whether  the  municipality 
performed  specific  activities  that 
exacerbated  environmental 
contamination  or  exposure  (e.g.,  the 
municipality  permitted  the  installation 
of  drinking  wells  in  known  areas  of 
contamination); 

(2)  Whether  the  O/O  received 
operating  revenues  net  of  waste  system 
operating  costs  during  ownership  or 
operation  of  the  site  that  are 
substantially  higher  than  the  O/O's 
presumptive  settlement  amount 
pursuant  to  this  policy;  and 

(3)  Whether  an  officer  or  employee  of 
the  miuiicipality  has  been  convicted  of 
performing  a  criminal  activity  relating 
to  the  specific  site  during  the  time  in 
which  the  municipality  owned  or 
operated  the  site. 

The  Regions  may  adjust  the 
presiunptive  percentage  down  based  on 
whether  the  municipality,  on  its  own 
volition,  made  specific  efforts  to 
mitigate  environmental  harm  once  that 
harm  was  evident  (e.g..  the  municipality 
installed  environmental  control 
systems,  such  as  gas  control  and 
leachate  collection  systems,  where 
appropriate;  whether  the  municipality 
discontinued  accepting  hazardous  waste 
once  groundwater  contamination  was 
discovered;  etc.).  The  Regions  may  also 
consider  other  equitable  factors  at  the 
site. 

Financial  Considemtions  in  Settlement 

In  all  cases  under  this  proposal,  the 
U.S.  will  consider  municipal  claims  of 
limited  ability  to  pay.  Municipalities 
making  such  claims  are  required  to 
provide  Regions  all  necessary 
documentation  relating  to  the  claim. 
Recognizing  that  municipal  O/Os  may 
be  uniquely  situated  to  perform  in-kind 
services  at  a  site  (e.g..  mowing,  road 
maintenance,  structural  maintenance), 
EPA  will  carefully  consider  any  forms  of 
in-kind  services  that  a  mimicipal  O/O 
may  offer  as  partial  settlement  of  its  cost 
share. 

Steven  A.  Hermui, 
Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance. 
(FR  Doc.  97-18247  Filed  7-10-97;  8:45  am) 
BiLUNO  COOe  66«fr-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-748;  FRL-6728-7] 

Notice  of  Filing  of  Pesticide  Petitions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACDON:  Notice. 

SUKWdARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 

DATES:  Comments,  identified  by  the 
docket  control  number  PF-748.  must  be 
received  on  or  before  August  11.  1997. 

ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Information  and 
Records  Integrity  Branch  (7506C). 
Information  Resources  and  Services 
Division.  Office  of  Pesticides  Programs, 
Environmental  Protection  Agency.  401 
M  St..  SW.,  Washington,  DC  20460.  In 
person  bring  comments  to:  Rm.  1132. 
CM  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  fi-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

product  manager  listed  in  the  table 
below: 
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Product  Manager 

Office  locattootelephone  number 

Address 

Joanne  Mrtter  (PM  23)  ... 

George  LaRocca  (PM 

13). 
James  Tompkins  (PM 
25). 

Rm.  237.  CM  #2.  70^-305-6224,  e-mail:miHer.joanne@epamail.epa.gov. 
Rm.  204.  CM  #2.  703-305-6100,  e-mail:  laroa:a.9eorge@epamail.epa.gov. 
Rm.  229.  CM  #2.  703-305-7830,  e-mail:  tompkins.james@epamail.epa.90v. 

1921  Jefferson  Davis  Hwy,  Ar- 

hngton.  VA 
Do. 

Do. 

SU«>LEMENTARY  INFORKUTION;  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  food  commodities  under  section 
408  of  the  Federal  Food,  Drug,  and 
Comestic  Act  (FFDCA),  21  U.S.C.  346a. 
EPA  has  determined  that  these  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2);  however.  EPA  has  not  hilly 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

The  official  record  for  this  notice  of 
filing,  as  well  as  the  public  version,  has 
been  established  for  this  notice  of  filing 
under  docket  control  numt)er  (PF-748] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-docket€>e  pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  [PF-748]  and 
appropriate  petition  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 
additives.  Feed  additives.  Pesticides  and 
pests,  Reporting  and  recordkeeping 
requirements. 


Dated:  July  1,  1997. 

James  Jones. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Suramaries  of  Petitions 

Petitioner  summaries  of  the  pesticide 
petitions  are  printed  below  as  required 
by  section  408(d)(3)  of  the  FFDCA.  The 
summaries  of  the  petitions  were 
prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1 .  DowElanco 

PP  6G3306 

EPA  has  received  a  pesticide  petition 
(PP)  6G3306  from  DowElanco.  9330 
Zionsville  Road.  Indianapolis,  IN  46268 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d),  to  amend  40  CFR 
part  180  by  renewing  a  temporary 
tolerance  for  the  combined  residues  of 
herbicide  triclopyr  (3.5,6-trichloro-2- 
pyridinyl)oxyacetic  acid  and  its 
metabolites  3,5,6-trichloro-2-pyridinol 
and  2-methoxy-3.5,6-trichloropyridine 
in  or  on  the  raw  agricultural 
commodities  fish  and  shellfish  at  0.2 
part  per  million  (ppm).  An  allowable 
residue  level  of  0.5  ppm  in  potable 
water  is  also  being  renewed.  The 
proposed  analytical  method  is  gas 
chromatography.  EPA  has  determined 
that  the  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(dM2)  of  the  FFDCA: 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Triclopyr  Uses 

Triclopyr  as  the  triethylamine  salt 
solution  is  currently  registered  for  use 
on  rights-of-way,  industrial  sites,  non- 
crop  areas,  forest  sites,  rangeland. 


permanent  grass  pastures,  roadsides, 
fence  rows,  ornamental  turf,  non- 
irrigation  ditchbanks.  and  rice.  It  is 
recommended  for  the  selective  control 
of  unwanted  woody  plants  and  aimual 
and  perennial  broadleaf  weeds  on  these 
sites. 

Triclopyr  is  to  be  experimentally  used 
for  the  selective  control  of  aquatic 
weeds  such  as  alligatorweed.  Eurasian 
watennilfoil,  parrot's  feather, 
pickerelweed,  purple  loosestrife,  and 
water  hyacinth  growing  in  lakes,  ponds, 
reservoirs,  and  wetlands.  It  will  also  be 
tested  for  the  control  of  woody  brush 
and  herbaceous  weeds  growing  in 
wetlands  and  the  banks  and  shores  of 
aquatic  sites.  Application  timing  will 
coincide  with  the  seasons  of  the  year 
when  the  target  species  are  actively 
growing.  The  maximum  rates  for 
triclopyr  are  2  gallons  per  acre  for  the 
treatment  of  floating  or  emerged  weeds, 
3  gallons  per  acre  for  treatment  of 
woody  plants,  and  2.5  ppm  in  water  for 
treatment  of  submersed  weeds. 

B.  Residue  Chemistry 

1 .  Analytical  method.  Adequate 
methodology'  is  available  for  the 
enforcement  of  tolerances  for  triclopyr 
residues  of  concern.  Gas 
chromatography  methods  are  available 
for  the  determination  of  triclopyr 
residues  of  concern.  Residues  of 
triclopyr,  3.5,6-trichloro-2-pyTidinol, 
and  2-methoxy-3,5.6-trichloropyridine 
can  be  separately  determined.  The 
detection  limits  range  from  001  to  10 
ppm  depending  on  the  compound  being 
analyzed. 

2.  Magnitude  of  residues.  In  field 
studies,  triclopyr  in  water  has  a  half-life 
of  0.5  -  3.5  days.  Triclopyr  residues 
were  below  0.5  ppm  after  3  days.  The 
metabolite,  3,5.6-trichloro-2-pyridinol 
was  not  detected  within  the  treatment 
area.  Within  the  treatment  area, 
triclopyr  was  detected  at  <0.01  -  0.03 
ppm  in  water  collected  21  days  after 
application.  The  average  concentration 
did  not  exceed  0.5  ppm  at  600  ft  from 
the  border  of  the  treated  area.  Residues 
of  triclopyr  and  its  metabolites  3,5.6- 
trichloro-2-pyridinol  and  2-methoxy- 
3.5,6-trichloropyridine  were  detectable 
only  at  the  limit  of  detection.  0.01  ppm 
and  non-detectable  after  day  eight  in 
fish  fiesh.  Shellfish  residues  were 
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greater,  writh  less  than  0.1  ppm 
remaining  in  the  edible  portion  after 
two  weeks  of  treatment. 

C.  Toxicology  Profile 

1.  Acute  toxicity.  Acute  toxicity 
studies  conducted  with  the 
triethylamine  salt  of  triclopyr  indicate 
low  toxicity  with  the  exception  of  eye 
irritation.  The  acute  oral  LD50,  in  rats 
with  the  triethylamine  salt  of  triclopyr 
is  2.574  mg/kg  (males)  or  1.847  mg/kg 
(females)  (Toxicity  Category  III.)  The 
acute  dermal  ID.  in  rabbits  using  the 
triethylamine  salt  of  triclopyr  was  > 
2.000  mg/kg  (Toxicity  Category  III.)  The 
acute  inhalation  LD50.  in  rats  was  >  2.6 
mg/L  (maximum  attainable 
concentration)  with  a  Toxicity  Category 
of  m.  In  a  primary  eye  irritation  study 
in  rabbits  the  triethylamine  salt  of 
triclopyr  was  found  to  be  corrosive, 
with  corneal  involvement  present 
through  day  21  post-dose.  The 
triethylamine  salt  of  triclopyr  was  found 
to  be  non-irritating  to  the  skin  of  white 
rabbits.  In  dermal  sensitization  studies 
in  guinea  pigs,  sensitization  was 
observed  with  the  triethylamine  salt  of 
triclopyr. 

2.  Genotoxicity.  The  genotoxic 
potential  of  triclopyr  has  been  evaluated 
in  a  range  of  assays  in  vivo  and  in  vitro. 
These  assays  demonstrate  triclopyr  is 
non-mutagenic  in  vivo  and  in  vitro. 
Mutagenicity  data  included  gene 
mutation  assays  with  E.  coh  and  S. 
typhimurium  (negative);  DNA  damage 
assays  with  B.  subtillis  (negative);  an 
unscheduled  DNA  synthesis  with  rat 
hepatocytes  (negative),  a  chromosomal 
aberration  test  in  Chinese  hamster  cells 
and  rat  cells  (negative)  and  dominant 
lethal  assays  in  rats  and  mice  (negative). 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rats  fed  dosage  levels  of  0.  30, 100, 
and  300  mg/kg/day,  with  a  maternal 
lowest  observed  effect  level  (LOEL)  = 
300  mg/kg  based  on  the  increased 
incidence  of  salivation  and  mortality 
and  a  maternal  no-observed  effect  level 
(NOEL)  =  100  mg/kg.  Developmental 
toxicity  was  evident  in  this  study  at  the 
300  mg/kg  dose  level,  and  included 
decreased  mean  fetal  body  weight, 
increased  fetal  and  litter  incidence  of 
skeletal  anomalies  and  an  increase  in 
the  number  of  fetuses  with  unossified 
stemebrae.  The  developmental  LOEL  = 
300  mg/kg-based  on  decreased  mean 
fetal  weight,  increased  fetal  and  fitter 
incidence  of  skeletal  anomalies,  and 
increased  fetal  incidence  of  unossified 
stemebrae.  The  developmental  NOEL  = 
100  mg/kg. 

A  developmental  toxicity  study  in 
rabbits  fed  dosage  levels  of  0. 10,  30, 
and  100  mg/kg/day  with  a  maternal 


LOEL  =100  mg/kg  based  on  the 
decreased  body  weight  gain,  decreased 
food  efficiency,  and  increased  liver  and 
kidney  weight.  The  maternal  NOEL  =  30 
mg/kg.  Developmental  toxicity  was 
evident  at  the  100  mg/kg  dose  level  in 
the  form  of  reduced  number  of  litters, 
reduced  number  of  corpora  lutea, 
reduced  nvunber  of  total  implants, 
reduced  total  live  fetuses,  increased 
embryonic  deaths  and  deaths/dam,  and 
increased  pre-implantation  loss.  The 
developmental  LOEL  =100  mg/kg  based 
an  the  decreased  number  of  live 
implants,  decreased  live  fetuses,  and 
increased  embryonic  deaths.  The 
developmental  NOEL  =  30  mg/kg. 

A  2-generation  reproduction  study  in 
rats  fed  dosages  of  0,  5.  25,  and  250  mg/ 
kg/day  with  a  Parental  Systemic 
Toxicity  NOEL  =  5  mg/kg/day  (males 
and  females);  the  parental  Systemic 
Toxicity  LOEL  =  25  mg/kg/day,  based 
on  increased  incidence  of  proximal 
tubular  degeneration  in  male  and  female 
Pi  and  P2  rats.  The  Reproductive/ 
Systemic  Toxicity  NOEL  =  25  mg/kg/ 
day;  the  Reproductive/Systemic 
Toxicity  LOEL  =  250  mg/kg/day.  based 
on  decreased  litter  size,  decreased  body 
weight  and  weight  gain,  and  decreased 
survival  in  the  Fi  and  F2  Utters. 

4.  Subchronic  toxicity.  A  subchronic 
oral  toxicity  study  in  rats  receiving 
dietary  concentrations  of  triclopyr  at 
doses  of  0,  5,  20,  50.  or  250  mg/kg/day 
for  13  weeks  with  a  systemic  NOEL  was 
5  mg/kg/day,  and  the  systemic  LOEL  of 
20  mg/kg/day,  based  on 
histopathological  changes  in  the 
kidneys  of  both  sexes. 

A  183-day  toxicity  study  in  dogs 
receiving  dietary  doses  of  triclopyr 
technical  at  0,  0.1,  0.5,  or  2.5  mg/kg/day 
with  decreased  rate  of 
phenolsulfanthalein  (PSP)  excretion  was 
observed  in  dogs  receiving  2.5  mg/kg/ 
day  triclopyr.  "ftiis  effect  is  a  result  of 
competition  between  triclopyr  and  PSP 
for  renal  excretion,  and  is  not 
toxicologically  relevant.  The  systemic 
NOEL  is  2.5  mg/kg/day  and  the  systemic 
LOEL  is  >  2.5  mg/kg/day  in  both  sexes. 

5.  Chronic  toxicity.  In  a  1-year  dietary 
toxicity  study,  triclopyr  was 
administered  to  dogs  at  doses  of  0,  0.5, 
2.5,  or  5.0  mg/kg/day.  There  were  no 
significant  effects  of  treatment  on 
mortahty,  clinical  signs,  body  weight,  or 
food  consvmiption  in  male  and  female 
dogs  at  any  dose  level  treated.  Increases 
in  urea  nitrogen  and  creatinine  were 
observed  at  2.5  and  5.0  mg/kg/day;  these 
changes  in  clinical  chemistry  values  do 
not  represent  a  toxic  response  to  the  test 
chemical,  but  a  physiologic  response  of 
the  dog,  based  on  the  limited  ability  of 
the  dog  to  excrete  organic  acids  at 
higher  plasma  concentrations.  The  lack 


of  histopathologic  alterations  in  the 
kidneys  of  both  sexes  is  supportive  of 
this  conclusion.  The  systemic  NOEL  is 
2  5.0  mg/kg/day  for  both  sexes;  the 
systemic  LOEL  is  >5.0  mg/kg/day. 
'  In  a  chronic  toxicity/carcinogenicity 
study,  triclopyr  was  administered  in  the 
diet  to  mice  at  dose  levels  of  0,  50  ppm, 
250  ppm,  or  1,250  ppm.  There  were  no 
compound-related  tumors  observed  in 
mice.  The  LOEL  was  considered  to  be 
143  mg/kg/day  in  male  mice  and  135 
mg/kg/day  in  female  mice,  based  on  the 
decreased  body  weight  gain.  The  NOEL 
is  considered  to  be  28.6  mg/kg/day  in 
male  mice,  and  26.5  mg/kg/day  in 
female  mice. 

In  a  chronic  toxicity/carcinogenicity 
study,  triclopyr  was  administered  to 
Fischer  344  rats  for  2  years  at  dose 
levels  of  0,  3, 12,  or  36  mg/kg/day. 
Mortahty  in  treated  groups  of  male  rats 
was  lower  than  that  in  the  control 
group.  Cujnulative  mortality  was  50%, 
32%,  26%,  and  36%  for  control,  low, 
mid.  and  high  dose  level  male  rats.  Red 
cell  count,  hemoglobin,  and  hematocrit 
in  male  rats  was  numerically  decreased 
at  the  high  dose  at  6, 12,  and  24  months. 
Statistical  significance  was  achieved  for 
the  decrease  in  red  cells  at  12  months, 
for  hemoglobin  at  6  months,  and  for 
hematocrit  at  6  and  22  months.  Absolute 
and  relative  kidney  weight  was 
significantly  increased  (10-13%)  at  the 
high  dose  in  male  rats,  with  an  apparent 
dose- related  trend  at  12  months.  Female 
rats  showed  an  increased  incidence  of 
pigmentation  of  the  proximal 
descending  tubule  at  all  dose  levels 
compared  to  control,  while  male  rats  in 
the  6-month  satellite  group  showed 
increased  incidence  of  proximal  tubule 
degeneration  at  the  12  and  36  mg/kg/ 
day  dose  levels  compared  to  control. 
There  were  no  significant  increasing 
trends  in  tumor  incidence  for  rats. 

As  a  result  of  the  August  9, 1995 
meeting  of  the  Health  Effects  Division 
Carcinogenicity  Peer  Review 
Committee,  triclopyr  was  classified  as  a 
Group  D  chemical  (not  classifiable  as  to 
human  carcinogenicity). 

6.  Animal  metabolism.  Disposition 
and  metabolism  of  '*C-triclopyr  was 
investigated  in  rats  at  a  low  oral  dose  (3 
mg/kg).  repeated  low  oral  doses  (  3  mg/ 
kg  x  14  days),  and  a  high  dose  (60  mg/ 
kg.)  Comparison  of  disposition  data  in 
intravenously  dosed  and  orally  dosed 
rats  demonstrated  that  triclopyr  was 
well  absorbed  after  oral  administration. 
Excretion  was  relatively  rapid  at  the  low 
dose,  with  a  majority  of  radioactivity 
eliminated  in  the  urine  by  24  hours.  At 
60  mg/kg,  urinary  elimination  of  **C- 
triclopyr  derived  radioactivity  was 
decreased  in  rats  from  0-12  hours,  due 
to  apparent  satiu'ation  of  renal 
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elimination  mechanisms.  Fecal 
elimination  of  '<C-Triclopyr  derived 
radioactivity  was  a  minor  route  of 
excretion,  as  was  elimination  via 
exhaled  air.  No  significant  effect  was 
observed  on  metaboUsm  or  disposition 
of  '^-triclopyr  from  repeated  low  oral 
dosing. 

Urinary  metabolites  of  '*C-triclopyr 
were  isolated  and  identified  by  HPLC 
and  GC/MS.  Unmetabolized  parent 
chemical  represented  >90%  of  urinary 
radioactivity,  with  the  remainder 
accounted  for  by  the  metabolite  3,5.6- 
trichloro-2-pyridinol  (3,5,6-TCP),  and 
possible  glucuranide  and/or  sulfate 
conjugates  of  3,5,6-TCP.  Plasma 
elimination  following  intravenous 
administration  of  ''*C-triclopyr  was 
consistent  with  a  one-compartment 
model  with  an  elimination  half-life  of 
3.6  hr  and  zero-order  kinetics  from  0-12 
hours  at  the  60  mg/kg  dose. 

7.  Bioequivalency.  Toxicology  studies 
conducted  with  triclopyr  have  been 
performed  using  either  the  free  acid  or 
the  triethylamine  salt  form  of  triclopyr. 
Bioequivalency  of  the  two  chemical 
forms  of  triclopyr  has  been  addressed 
through  the  conduct  of  special  studies 
with  the  triethylamine  form  of  triclopyr. 
These  studies,  which  included  data  on 
comparative  disposition,  plasma  half- 
Ufe,  tissue  distribution,  hydrolytic 
cleavage  under  physiological  and 
enviroiunental  conditions  for  triclopyr 
triethylamine  salt  were  found  to 
adequately  address  the  issue  of 
bioequivalency.  In  addition,  subchronic 
toxicity  studies  supported  the 
pharmacokinetic  diata  in  demonstrating 
bioequivalence.  Therefore,  studies 
conducted  with  any  one  form  of 
triclopyr  can  t>e  used  to  support  the 
toxicology  database  as  a  whole. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  The 
Reference  Dose  (RfD)  for  triclopyr  is 
based  upon  the  2-generation 
reproduction  toxicity  study  in  rats  with 
a  NOEL  of  5.0  mg/kg/day,  the  lowest 
dose  tested.  An  uncertainty  factor  of  10 
for  interspecies  differences  in  response 
and  an  uncertainty  factor  of  10  for 
intraspecies  differences  in  response  was 
apphed.  Thus,  the  RfD  for  triclopyr  was 
established  at  0.05  mg/kg/day  by  the 
RfD  Peer  Review  Committee  on 
September  4, 1996. 

A  chronic  dietary  exposiu*  analysis 
was  performed  using  tolerance  level 
residues  and  100%  crop  treated 
information  to  estimate  the  Theoretical 
Maximum  Residue  Contribution 
(TMRC)  for  the  general  population  and 
22  subgroups.  Existing  tolerances  result 
in  a  TMRC  which  represents  0.81%  of 
the  RfD  for  the  U.S.  general  population. 


The  highest  subgroup,  Non-Nursing 
Infants  (<1  year  old)  occupies  2.65%  of 
the  RfD.  The  chronic  analysis  for 
triclopyr  is  a  worse  case  estimate  of 
dietary  exposure  with  all  residues  at 
tolerance  level  and  100%  of  the 
commodities  assumed  to  be  treated  with 
triclopyr.  Based  on  the  risk  estimates 
calculated  in  this  analysis,  it  appears 
that  chronic  dietary  risk  from  the  uses 
cvirrently  registered,  is  not  of  concern. 

Since  the  toxicological  endpoint  to 
which  exposure  is  being  compared  in 
the  acute  dietary  risk  analysis  is  a 
developmental  NOEL  (30  mg/kg/day), 
females  (13*  years)  is  the  sub 
population  of  particular  interest.  The 
Margin  of  Exposure  (MOE)  is  a  measure 
of  how  close  the  high  end  exposiu* 
comes  to  the  NOEL  (the  highest  dose  at 
which  no  effects  were  observed  in  the 
laboratory  test),  and  is  calculated  as  the 
ratio  of  the  NOEL  to  the  exposure 
(NOEL/exposure  =  MOE.)  Generally, 
acute  dietary  margins  of  exposiu% 
greater  than  100  tend  to  cause  no  dietary 
concern.  The  high  end  MOE  value  of 
2,500  is  above  the  acceptable  level  and 
demonstrates  no  acute  dietary  concern. 

An  acute  dietary  exposxire  analysis 
was  performed  using  tolerance  level 
residues  and  100%  crop  treated  to 
estimate  the  high  end  exposure  for  the 
general  population,  and  females  (13+, 
pregnant,  non-nursing).  The  high  end 
exposure  was  assumed  to  be  the  upper 
0.5%  of  consvuners,  that  is.  the  99.5 
percentile.  The  resulting  exposure 
estimates  and  margins  of  exposure  are 
as  follows: 


Population  Subgroup 
Exposure 

kgBW/ 
day) 

MOE 

U.S.  Population 
Females 

0.00230 
0.00184 

13050 
16277 

These  high  end  MOE  values  are  above 
the  acceptable  level  and  demonstrate  no 
acute  dietary  concerns. 

ii.  Drinking  water.  The  use  of  triclopyr 
in  the  proposed  EUP  does  not  add  any 
additional  exposure  of  triclopyr  to 
humans.  The  only  additional  source  that 
needs  to  be  considered  is  drinking 
water.  The  proposed  EUP  labeling 
requires  that  the  product  not  be  applied 
within  one  mile  of  a  potable  water 
intake,  and  treated  water  is  not  to  be 
used  for  domestic  purposes  for  21  days 
after  application.  The  basis  for  these 
restrictions  is  a  study  conducted  at  Lake 
Seminole.  GA.  In  this  study,  triclopyr 
was  not  detected  one  mile  downstream 
fi-om  the  treated  area  for  up  to  42  days 
after  treatment.  Within  the  treatment 
area,  triclopyr  was  detected  at  <0.01  - 


0.03  ppm  in  water  collected  21  days 
after  application.  At  1  hour  after 
application,  water  from  the  treated  area 
contained  2.6  ppm  of  triclopyr,  and  was 
below  the  temporary  tolerance  level  of 
0.5  ppm  at  3  days  after  treatment. 

If  tne  proposed  labeling  is  followed 
precisely,  that  is,  potable  water  is  not 
collected  within  one  mile  of  a  treated 
area,  triclopyr  residues  will  not  be 
detected  (<0.01  ppm),  and  there  will  be 
no  contribution  from  water  to  the  "risk 
cup"  for  triclopyr.  If  water  is  collected 
from  the  treated  area  21  days  after 
treatment  and  used  in  drinking  water 
supplies,  the  maximum  residue  of  0.03 
ppm  in  the  Lake  Seminole  study  would 
increase  the  amount  of  the  RfD  used  for 
non-nursing  infants  (<1  yr  old)  from  2.6 
%  to  7.0  %  for  chronic  exposiire. 

For  a  worst  case  estimate  of  potential 
drinking  water  exposure,  the  water 
residue  data  from  the  treated  area  in  the 
Lake  Seminole  study  was  utilized,  it 
was  assumed  that  potable  water  was 
collected  from  the  treatment  area  during 
the  21  days  following  the  application. 
The  data  were  integrated  over  the  lime 
period  to  find  an  "average"  value, 
which  calculated  to  be  0.2  ppm.  Wnen 
this  residue  level  is  considered,  the 
following  analysis  demonstrates  the  risk 
is  minimal. 

Acute  NOEL  (Pregnant  females)  =  30 
mg/kg/day;  Acute  NOEL  (Children  1-6 
years);  Chronic  NOEL  (all  population 
subgroups)  =  5  mg/kg/day  Time 
weighted  concentration  during  the 
mitigation  period  =  0.2  ppm  =  2.0  X  10- 
'  mg/L 

For  a  10  kg  child  consuming  1  liter  a 
day  (Acute): 

(2.0  X  10-'  mg/L  X  1  L/day)  / 10  kg 
=  2.0  X  10-2  mg/kg/day  MOE  =  NOEL/ 
Exposure  =  5  mg/kg/day  /  2.0  X  10-^  mg/ 
kg/day  MOE  =  250 

For  a  10  kg  child  consuming  1  Liter 
a  day  (Chronic): 

Percent  of  RfD  =  (2.0  X  IO-2  mg/kg/ 
day  /  0.05)  X  100  =  40% 

For  a  60  Kg  pregnant  female 
consuming  2  Liters  a  dav  (Acute): 

(2.0  x  10-'  mg/L  X  2  L/day)  /  60  kg 
=  6.7  X  10-3  mg/kg/dav 

MOE  =  30  mg/l^/da'y  /  6.7  X  10-^  mg/ 
kg/day  =  4478 

For  a  60  kg  pregnant  female 
consuming  2  Liters  a  day  (Chronic): 

Percent  of  RflD  =  (6.7  X  10-^  mg/kg/ 
day  /  0.05)  X  100  =  13.4% 

2.  Non-dietary  exposure.  Ttere  are 
potential  exposures  to  homeowners 
during  usual  use-patterns  associated 
with  triclopyr.  These  involve 
application  of  triclopyr-containing 
products  by  means  of  aerosol  cans, 
pump  spray  bottles,  squeeze  bottles, 
"weed  sticks."  hose-end  sprayers, 
power  sprayers,  paint  brush,  rotary  and 
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drop  spreaders.  It  is  unlikely  that  power 
sprayers  will  be  used  by  homeowners; 
this  is  an  application  method  requiring 
special  applicator  equipment  more  apt 
to  be  used  by  agricultural  or  commercial 
applicator. 

Homeowner  exposure  will  not  be 
significant,  for  the  following  reasons: 
the  percent  a.i.,  in  products  for 
homeowner  use  is  less  than  that  for 
agricultural  or  industrial  use:  the  areas 
treated  are  usually  limited  in  size;  all 
products  are  intended  for  outdoor  use 
which  is  likely  to  reduce  the 
concentration  in  the  environment  by 
allowing  dissipation  in  the  outdoor  air; 
the  application  methods  recommended 
or  commonly  used  by  homeowners  are 
not  expected  to  provide  significant 
exposure.  Additionally,  no  toxicological 
endpoints  of  concern  have  been 
identified  by  EPA  for  dermal  exposure 
to  triclopyr,  therefore,  no  exposure 
assessment  is  required  for  this  exposure; 
an  inhalation  exposure  assessment  is 
also  not  required  and  no  chronic  use 
pattern  is  expected  for  homeowner  use 
of  triclopyr  products. 

E.  Cumulative  Effects 

The  potential  for  ciunulative  effects  of 
triclopyr  and  other  substances  that  have 
a  common  mechanism  of  toxicity  was 
considered.  The  mammalian  toxicity  of 
triclopyr  is  well  defined.  However,  the 
biochemical  mechanism  of  toxicity  of 
this  compound  is  not  well  known.  No 
reliable  information  exists  to  indicate 
that  toxic  effects  produced  by  triclopyr 
would  be  ciunulative  with  those  of  any 
other  chemical  compKJunds.  Therefore, 
consideration  of  a  common  mechanism 
of  toxicity  with  other  compounds  is  not 
appropriate.  Thus  only  the  potential 
risks  of  triclopyr  are  considered  in  the 
aggregate  exposure  assessment. 

F.  Safety  Determination 

1.  U.S.  population.  Because  of  the 
toxicological  characteristics  of  triclopyr 
(no  dermal  endpoint  of  concern),  post- 
application  exposure  assessment  was 
not  necessary.  Residential  exposure  is 
considered  to  be  negligible.  Therefore, 
residential  exposure  was  not  considered 
in  the  aggregate  risk  calculation.  The 
water  exposure  value  used  the  time 
weighted  concentration  during  the 
mitigation  period  =  0.2  ppm  =  2.0  X  10- 
'  mg/L  in  the  calculations  below  for 
drinking  water  exposure.  The  high  end 
(99.5  percentile)  exposure  from  the 
acute  dietary  analysis  is  used  for  the 
populations  below. 

13+  pregnant  females  Dietary + 
Drinking  water 

0.0018  mg/kg/day  +  6.7  X  lO-J  mgALg/ 
day  =  8.5  X  10-'  mg/kg/day 


Acute  MOE  =  30  mg/kg/day  /  8.5  X 
10-^  mg/kg/day  =  3529 

Non-nursing  infants  Dietary  + 
Drinking  water 

0.006  mg/kg/day  +  0.02  mg/kg/day  = 
2.6  X  10-2  mg/kg/day 

Acute  MOE  =  5  mg/kg/day  /  2.6  X  10- 
2  mg/kg/day  =  192 

Children  (1  -6  years).  Dietary  + 
Drinking  Water 

0.0035  mg/kg/day  +  0.02  mg/kg/day  = 
2.35  X  10-2  mg/kg/day 

Acute  MOE  =  5  mg/kg/day/2.35  X  10- 
2  mg/kg/day  =  213 

Determination  of  Safety  for  U.S. 
Population 

Based  on  the  current  state  of 
knowledge  for  this  chemical,  the  RfD 
approach  accurately  reflects  the 
exposiue  of  the  U.S.  population,  infants 
and  children  to  triclopyr. 

2.  Infants  and  children.  Studies  cited 
earlier  in  this  doounent  indicate  that 
triclopyr  is  not  a  developmental 
toxicant,  and  an  additional  uncertainty 
factor  for  infants  and  children  is 
unnecessary.  This  decision  is  based  on 
the  following  data. 

Since  the  developmental  and 
reproductive  NOELs  were  either  the 
same  or  greater  than  the  maternal  or 
parental,  it  is  unlikely  that  there  is 
additional  risk  concern  for  immature  or 
developing  organisms  which  is  not 
reflected  by  the  risk  assessment  utiUzing 
the  established  reference  dose. 

The  effects  noted  for  the  RfD  NOEL 
are  parental  effects,  not  developmental. 
Even  using  the  time  weighted 
concentration  during  the  mitigation 
period  for  drinking  water  risk  is 
minimal. 

G.  International  Tolerances 

There  are  no  established  or  proposed 
Codex  MRLs  for  triclopyr  residues. 
Therefore,  there  are  no  issues  of 
compatibility  with  respect  to  U.S. 
tolerances  and  Codex  MRLs. 

H.  Endocrine  Effects 

An  evaluation  of  the  potential  effects 
on  the  endocrine  systems  of  mammals 
has  not  been  determined;  However,  no 
evidence  of  such  effects  were  reported 
in  the  chronic  or  reproductive 
toxicology  studies  described  above. 
There  was  no  observed  pathology  of  the 
endocrine  organs  in  these  studies.  There 
is  no  evidence  at  this  time  that  triclopyr 
causes  endocrine  effects.  (James 
Tompkins) 

2.  DowElanco 

PP  4F4379,  8F3600,  and  8H5551 

EPA  has  received  pesticide  petitions 
(PP)  4F4379  (sweet  com  and  popcorn) 
and  8F3600  and  8H5551  (sugar  beets) 


from  DowElanco,  9330  Zionsville  Road, 
hidianapolis.  IN  46268-1054,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food.  Drug  and  Cosmetic  Act,  21  U.S.C. 
346a(d).  to  amend  40  CFR  Part  180  by 
establishing  a  tolerance  for  residues  of 
the  herbicide  clopyralid  in  or  on  the  raw 
agrioUtural  commodities  (RACs)  sweet 
com,  fodder  at  10.0  ppm;  sweet  com, 
forage  and  cannery  waste  at  3.0  ppm; 
sweet  com,  grain  at  1.0  ppm  and  kernel 
plus  cob  with  husks  removed  (K  + 
CWHR)  at  0.5  ppm;  and  pop  com. 
fodder  at  10.0  ppm,  and  pop  com,  grain 
at  1 .0  ppm;  and  revising  the  tolerance 
for  residues  of  the  herbicide  clopyralid 
in  or  on  the  raw  agricultural 
commodities  sugar  beet,  roots  at  1.0 
ppm  and  sugar  beet,  tops  at  1.0  ppm  and 
on  the  processed  agricultural 
commcxiity  (PAC)  sugar  beet,  molasses 
at  8.0  ppm.  The  proposed  analytical 
method  is  available  for  enforcement 
purposes. 

Pursuant  to  the  section  408(d)(2)(A)(i) 
of  the  FFDCA,  as  amended,  DowElanco 
has  submitted  the  following  summary  of 
information,  data  and  arguments  in 
support  of  their  pesticide  petition.  This 
summary  was  prepared  by  DowElanco 
and  EPA  has  not  hilly  evaluated  the 
merits  of  the  petition.  EPA  edited  the 
summary  to  clarify  that  the  conclusions 
and  arguments  were  the  petitioners  and 
not  necessarily  EPAs  and  to  remove 
certain  extraneous  material. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
in  plants  is  adequately  imderstood.  No 
metabolites  of  significance  were 
detected  in  plant  metabolism  studies. 

2.  Analytical  method.  There  is  a 
practical  analytical  method  for  detecting 
and  measuring  levels  of  clopyralid  in  or 
on  food  with  a  limit  of  quantitation 
(LOQ)  of  0.05  ppm  that  allows 
monitoring  of  food  with  residues  at  or 
above  the  levels  set  in  these  tolerances. 
EPA  has  provided  information  on  this 
method  to  FDA.  The  method  is  available 
to  anyone  who  is  interested  in  pesticide 
residue  enforcement. 

3.  Magmtude  of  residues —  i.  Sugpr 
beets.  Tolerances  for  residues  of  the 
herbicide  clopyralid  in  or  on  the 
following  raw  agricultural  commodities, 
sugar  beet  roots  and  tops  and  the 
processed  agricultural  commodity 
molasses,  were  established  on  August 
12.  1988  (53  FR  33488,  33489)  at  0.5, 
0.5,  and  7.0  parts  per  million  (ppm), 
respectively,  based  upon  residue  data 
generated  by  Craven  Laboratories.  The 
validity  of  these  data  were  in  question 
and  DowElanco  repeated  the  residue 
studies.  The  last  of  the  required  residue 
data  were  submitted  to  the  Agency  in 
June  1994.  ThprBTioo  «f»i -•-" —   , 
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found  for  sugar  beet,  roots  was  to  no 
detected  residues  above  the  LOQ  of  the 
method  -  0.7  ppm;  sugar  beet,  tops;  was 
to  no  detected  residues  above  the  LOQ 
of  the  method  -  0.9  ppm;  and  the 
residues  in  the  processed  agricultural 
commodities  when  clopyralid  was 
applied  at  the  maximimi  labeled  rate 
were  0.5.  0.09.  and  6.3  ppm  for  pulp, 
sugar  and  molasses  respectively.  The 
proposed  revised  tolerances  would 
adequately  cover  these  anticipated 
residues. 

ii.  Sweet  com.  Clopyralid  was  applied 
at  the  maximum  label  rate  and  residues 
were  detected  at  the  following  ppm 
ranges:  Grain,  0.087  -  0.12;  Forage,  0.34 
-  2.0;  Ears  (K  +  CWHR),  0.029  -  0.23  and 
Cannery  Waste;  no  residues  were 
detected  above  the  LOQ  of  the  method. 
The  proposed  tolerances  would 
adequately  cover  these  anticipated 
residues. 

iii.  Pop  corn.  Clopyralid  was  applied 
at  the  maximum  label  rate  and  residues 
were  detected  at  the  following  ppm 
ranges;  Grain:  0.03  -  0.91,  Fodder:  No 
detectable  residues  above  the  LOQ  of 
the  method  -  0.60.  and  Forage  0.14  -  1.2. 
The  proposed  tolerances  would 
adequately  cover  these  anticipated 
residues. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Clopyralid  has  low 
acute  toxicity.  The  rat  oral  LDjc  is  5.000 
mg/kg  or  greater  for  males  and  females. 
The  rabbit  dermal  LD50  is  greater  than 
2,000  mg/kg  and  the  rat  inhalation  LC50 
is  greater  than  1.0  mg/L  air  (the  highest 
attainable  concentration).  In  addition, 
clopyralid  is  not  a  skin  sensitizer  in 
guinea  pigs  and  is  not  a  dermal  irritant. 
Technical  clopyralicfis  an  ocular  irritant 
but  ociilar  exposure  to  the  technical 
material  would  not  normally  be 
expected  to  occur  to  infants  or  children 
or  the  general  public.  End  use 
formulations  of  clopyralid  have  similar 
low  acute  toxicity  profiles  and  most 
have  low  ocular  toxicity  as  well. 
Therefore  based  on  the  available  acute 
toxicity  data,  clopyraUd  does  not  pose 
any  acute  dietary  risks. 

2.  Genotoxicity.  Clopyralid  is  not 
genotoxic.  The  following  studies  have 
been  conducted  and  all  were  negative 
for  genotoxic  responses.  Ames  bacterial 
mutagenicity  assay  (with  and  without 
exogenous  metabolic  activation);  Host- 
Mediated  assay  In  vivo  cytogenetic  test, 
rat;  In  vivo  cytogenetic  test,  mouse;  In 
vivo  dominant  lethal  test,  rat;  In  vitro 
imscheduled  DNA  synthesis  assay  in 
primary  rat  hepatocyte  cultures;  In  vitro 
mammalian  cell  gene  mutations  assay  in 
Chinese  hamster  ovary  cell  cultures 
(with  and  without  exogenous  metabolic 
activation).  „,  „„ ,    ; 


3.  Reproductive  and  developmental 
toxicity.  Developmental  toxicity  was 
studied  using  rats  and  rabbits.  The 
developmental  study  in  rats  resulted  in 
a  developmental  NOEL  of  >250  mg/kg/ 
day  (a  maternally  toxic  dose)  and  a 
maternal  toxicity  NOEL  of  75  mg/kg/ 
day.  A  1974  study  in  rabbits  revealed  no 
evidence  of  developmental  or  maternal 
toxicity  at  250  mg/kg/day;  thus  the 
developmental  and  maternal  NOEL  was 
>250  mg/kg/day.  A  more  recent  study  in 
rabbits  (1990)  resulted  in  developmental 
and  maternal  NOELs  of  110  mg/kg/day 
based  on  maternal  toxicity  at  250  mg/ 
kg/day.  Based  on  all  of  the  data  for 
clopyrahd.  there  is  no  evidence  of 
developmental  toxicity  at  dose  levels 
that  do  not  result  in  maternal  toxicity. 
In  a  2-generation  reproduction  study  in 
rats,  pups  from  the  high  dose  group 
which  were  fed  diets  containing 
clopyralid  had  a  slight  reduction  in 
body  weight  during  lactation  and  an 
increase  in  liver  weights  in  Fla  and  Fib 
weanlings.  The  NOEL  for  parental 
systemic  toxicity  was  500  mg/kg/ day- 
There  was  no  effect  on  reproductive 
parameters  at  >1.500  mg/kg/day  nor  was 
there  an  adverse  effect  on  the 
morphology,  growth  or  viabiUty  of  the 
offspring;  thus,  the  reproductive  NOEL 
is  >1500  mg/kg/day. 

4.  Subchronic  toxicity.  The  following 
studies  have  been  conducted  using 
clopyralid.  In  a  rat  90-day  feeding 
study,  Fischer  344  rats  were  fed  diets 
containing  clopyraUd  at  doses  of  5.  15. 
50.  or  150  mg/kg/day  with  no  adverse 
effects  attributed  to  treatment.  In  a 
second  study.  Fischer  344  rats  were  fed 
diets  containing  clopyralid  at  doses  of 
300.  1.500.  and  2.500' mg/kg/day.  Effects 
at  the  highest  doses  were  decreased  food 
consumption  accompanied  by  decreased 
body  weights  and  weight  gains  in  both 
males  and  females.  Slightly  increased 
mean  relative  liver  and  kidney  weights 
were  noted  in  males  of  all  doses  and  in 
females  at  the  top  2  doses.  Because  there 
were  no  other  effects,  the  kidney  and 
liver  weight  effects  were  judged  as  being 
adaptive  rather  than  directly  toxic.  The 
no-observed-adverse-effect  level 
(NOAEL)  was  1.500  mg/kg/day  for 
males  and  females.  The  no-observed- 
effect  level  (NOEL)  was  300  mg/kg/day 
for  females.  In  a  mouse  90-day  feeding 
study.  B6C3F1  mice  were  fed  diets 
containing  clopyralid  at  doses  of  200. 
750.  2,000  or  5,000  mg/kg/day.  A  slight 
decrease  in  body  weight  occurred  at  the 
top  dose  in  both  sexes.  The  liver  was 
identified  as  the  target  organ  based  on 
slight  increases  in  liver  weights  and 
minimal  microscopic  alterations  at  the 
higher  dose  levels.  The  liver  changes 
were  considered  to  be  reversible  and 


adaptive.  The  NOEL  for  males  was  2,000 
mg/kg/day  and  for  females  was  750  mg/ 
kg/ day.  In  a  180-day  feeding  study, 
beagle  dogs  were  fed  diets  containing 
clopyralid  at  doses  of  15,  50.  or  150  mg/ 
kg/day;  there  were  no  adverse  effects.  In 
a  second  dietary  study,  dogs  also  were 
fed  diets  containing  clopyralid  at  doses 
of  15,  50.  or  150  mg/kg/day;  the  only 
effect  was  an  increase  in  the  mean 
relative  liver  weight  in  females  at  the 
150  mg/kg/day.  In  a  21-day  dermal 
study,  clopyralid  was  applied  by 
repeated  dermal  application  to  New 
Zealand  White  rabbits  at  dose  levels  up 
to  1,000  mg/kg/day.  Treatment 
produced  no  systemic  effects. 

5.  Chronic  toxicity.  In  a  chronic 
toxicity  and  oncogenicity  study. 
Sprague-Dawley  rats  were  fed  diets 
containing  clopyralid  at  doses  of  5. 15, 
50  or  150  mg/kg/day.  The  only  effect 
was  a  trend  toward  a  decreased  body 
weight  of  female  rats  receiving  the  150 
mg/kg/day  dose  with  a  NOEL  of  50  mg/ 
kg/day.  In  a  second  study  clopyralid 
was  fed  to  Fischer  344  rats  in  the  diet 
at  doses  of  15.  150.  or  1.500  mg/kg/day. 
The  effects  were  confined  almost 
entirely  to  the  1.500  mg/kg/day  dose 
groups  and  included  slightly  decreased 
food  consumption  and  body  weights, 
slightly  increased  liver  and  kidney 
weights  and  macroscopic  and 
microscopic  changes  in  the  stomach.  No 
tumorigenic  response  was  present  The 
NOEL  for  this  study  was  150  mg/kg/day. 
B6C3F1  mice  were  maintained  for  2 
years  on  diets  formulated  to  provide 
targeted  dose  levels  of  10.  500.  or  2,000 
mg/kg/day.  The  only  evidence  of 
toxicity  was  body  weight  depression  in 
males  dosed  at  2.000  mg/kg/day.  There 
was  no  evidence  of  tumorigenic 
response  at  any  dose  level.  Based  on  the 
chronic  toxicity  data.  EPA  has 
established  the  RfD  for  clopyralid  at  0.5 
milligrams  (mg)/kilogram  Otg)/day.  The 
RfD  for  clopyralid  is  based  on  a  2-year 
chronic  oncogenicity  study  in  rats  with 
a  no-observed-effect  level  (NOEL)  of  50 
mg/kg/day  and  an  uncertainty  (or  safety) 
factor  of  100.  Thus,  it  would  not  be 
necessary  to  require  the  application  of 
an  additional  uncertainty  factor  above 
the  hundredfold  factor  already  applied 
to  the  NOEL. 

6.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24. 
1986  (51  FR  33992).  clopyralid  would 
be  classified  as  Group  E  for 
carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
the  carcinogenicity  studies.  There  was 
no  evidence  of  carcinogenicity  in  2-year 
feeding  studies  in  mice  and  rats  at  the 
dosage  levels  tested.  The  doses  tested 
are  adequate  for  identifying  a  cancer 
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risk.  Thus,  a  cancer  risk  assessment 
would  not  be  appropriate. 

7.  Animal  metabolism.  Disposition 
and  metabolism  of  clopyralid  were 
tested  in  male  and  female  rats  at  a  dose 
of  5  mg/kg  (oral).  The  majority  of  a 
radioactive  dose  was  excreted  in  24 
hours  of  all  dose  groups.  Fecal 
elimination  was  minor.  Detectable 
levels  of  residual  radioactivity  were 
observed  in  the  carcass  and  stomach  at 
72  hours  post-dose.  HPLC  and  TLC 
analysis  of  urine  and  fecal  extracts 
showed  no  apparent  metabolism  of 
clopyralid. 

8.  Metabolite  toxicity.  There  are  no 
clopyralid  metabolites  of  toxicological 
significance. 

9.  Endocrine  effects.  There  is  no 
evidence  to  suggest  that  clopyralid  has 
an  effect  on  any  endocrine  system. 

C.  Aggregate  Exposure 

1.  From  food  and  feed  uses.  For 
purposes  of  assessing  the  potential 
dietary  exposure  under  these  tolerances, 
exposure  is  estimated  based  on  the 
TMRC  from  the  existing  and  pending 
tolerances  for  clopyralid  on  food  crops. 
The  TMRC  is  obtained  by  multiplying 
the  tolerance  level  residues  by  the 
consumption  data  which  estimates  the 
amount  of  those  food  products  eaten  by 
various  population  subgroups.  Exposiire 
of  himians  to  residues  could  also  result 
if  such  residues  are  transferred  to  meat, 
milk,  poultry  or  eggs.  The  following 
assumptions  were  used  in  conducting 
this  exposure  assessment:  100%  of  the 
crops  were  treated,  the  RAC  residues 
would  be  at  the  level  of  the  tolerance, 
certain  processed  food  residues  would 
be  at  anticipated  (average)  levels  based 
on  processing  studies  and  all  current 
and  pending  tolerances  were  included. 
This  results  in  an  overestimate  of 
human  exposure  and  a  conservative 
assessment  of  risk.  Based  on  a  NOEL  of 
50  mg/kg/ day  in  a  2-year  chronic 
feeding/oncogenicity  study  in  the  rat 
and  a  hundredfold  safety  factor,  the 
reference  dose  (RfD)  would  be  0.5  mg/ 
kg/ day.  Consequently,  all  existing  and 
pending  tolerances  have  a  theoretical 
maximum  residue  contribution  of 
0.005135  mg/kgBW/day  and  would 
utihze  less  than  2.3%  of  the  RfD. 
2.  From  potable  water.  Another 
potential  source  of  dietary  exposure  to 
residues  of  pesticides  are  residues  in 
drinking  water.  There  is  no  estabUshed 
Maximum  Concentration  Level  for 
residues  of  clopyralid  in  drinking  water. 
Although  there  has  been  limited 
detections  at  ppb  levels  in  some  of  the 
specially  designed  studies  under  highly 
vulnerable  test  conditions,  no  ongoing 
monitoring  studies  (U.S.  Geological 
Survey,  Selected  Water  Resources 
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Abstracts,  and  Pesticides  in  Groimd 
Water  Database  -  A  Compilation  of 
Monitoring  Studies:  1971-1991  National 
Sununary;  U.S.  Department  of 
Agriculture.  AGRICOLA  database;  and, 
U.S.  Department  of  Commerce,  National 
Technical  Information  Service)  have 
reported  residues  of  clopyralid  in 
ground  or  surface  waters. 

Based  on  the  physical  and  chemical 
characteristics  of  clopyralid,  such  as 
water  solubility  and  its  stability  under 
hydrolysis  and  photolysis,  it  has 
potential  for  downward  movement 
through  the  soil  profile.  However,  the 
behavior  of  the  compound  under  field 
conditions  demonstrates  fairly  rapid 
degradation  and  limited  downward 
movement.  Degradation  based  on  20 
field  dissipation  sites  indicated  an 
average  half-life  of  34  days.  Degradation 
is  driven  primarily  by  microbial 
processes.  Downward  movement 
through  the  soil  profile  was  generally 
confined  to  the  upper  18  inches  of  the 
soil  profile.  Validated  computer 
modeling  also  predicted  the  maximum 
depth  of  residues  to  be  18-inches,  with 
no  detections  predicted  at  6  months 
after  application.  Because  the  laboratory 
derived  physical/chemical  properties  of 
clopyralid  indicate  a  potential  for 
downward  movement,  lysimeter  studies 
were  conducted.  In  a  U.S.  study, 
undisturbed  soil  columns  (lysimeters),  8 
inches  in  diameter,  and  3  feet  deep, 
were  treated  with  950  g  ae/ha  (about  5 
X  labeled  use  rates)  in  actual  field 
conditions.  Residues  of  clopyralid  in 
soil  as  well  as  soil-solution  (leachate) 
were  collected  in  the  closed  system.  The 
average  depth  of  movement  for  the 
majority  of  clopyralid  (center  of  mass) 
was  11  inches,  and  no  detectable 
residues  were  observed  in  the  leachate. 
In  a  European  study,  lysimeters  1  -  3  ft. 
diameter,  and  3  ft.  deep,  were  treated 
with  120  and  240  g  ae/ha  in  actual  field 
conditions.  The  average  center  of  mass 
was  12  inches.  No  detectable  residues 
were  observed  in  the  lysimeters.  The 
amount  of  14c  in  leachate  accumulated 
over  2  years  in  the  degraded  loess  and 
silty  sand  lysimeters,  was  only  0.6% 
and  0.3%  of  applied,  respectively.  The 
leachate  concentrations  of  14c- labeled 
clopyralid  in  degraded  loess  and  silty 
sand  throughout  the  first  10-16  mon^s 
of  the  study  ranged  from  0.002-0.14  jig/ 
i  (ppb)  and  0.003-0.02  ppb,  respectively. 
A  second  European  lysimeter  study 
with  silty  sand  lysimeters  treated  with 
120  g  ae/ha  revealed  a  2-year 
cumulative  clopyralid  leachate  of  only 
0.1%  of  applied  (0.04  ppb).  These 
studies  demonstrate  that  in  lysimeter 
test  systems,  under  field  environmental 
conditions,  clopyralid  rapidly  dissipates 


through  mineralization  to  carbon 
dioxide.  Also  the  very  low  levels 
observed  in  leachate  demonstrate  that 
there  is  very  little  potential  for 
clopyralid  to  leach  through  soil  and  to 
contaminate  ground  water. 

In  simimary,  these  data  on  potential 
water  exposure  indicate  insignificant 
additional  dietary  intake  of  clopyralid 
and  any  exposure  is  more  than  offset  for 
in  the  conservative  dietary  risk 
evaluation.  Therefore,  it  is  concluded 
that  there  is  a  reasonable  certainty  of  no 
harm  even  at  potential  upper  limit 
exposures  to  clopyralid  from  drinking 
water. 

3.  From  non-dietary  uses.  There  is 
only  one  non-dietary  use  registered 
under  the  Federal  Insecticide,  Fungicide 
and  Rodenticide  Act.  The  use  is  for 
weed  control  in  residential  turf. 
Potential  exposures  for  children  from 
non-occupational  uses  is  therefore 
limited  to  turf  re-entry  and  this 
exposure  is  low. 

4.  Short-term  or  intermediate-term. 
The  data  for  clopyraUd  does  not 
indicate  any  evidence  of  significant 
toxicity  by  the  dermal  and  inhalation 
routes.  Consequently,  there  is  no 
concern  for  short-term  or  intermediate- 
term  residential  risk.  Therefore,  a  short- 
term  or  intermediate-term  residential 
risk  assessment  would  not  be  required. 

5.  Chronic.  As  part  of  a  hazard 
assessment  process  an  endpoint  of 
concern  is  determined  for  the  chronic 
occupational  or  residential  risk 
assessment.  However,  as  indicated,  the 
exposures  that  would  result  from  the 
use  of  clopyralid  are  of  an  intermittent 
nature.  The  frequency  and  duration  of 
these  exposures  do  ©ot  exhibit  a  chronic 
exposure  pattern.  The  exposure  does  not 
occur  often  enough  to  be  considered  a 
chronic  exposure;  i.e.,  a  continuous 
exposure  that  occurs  for  a  least  several 
months.  Therefore,  it  would  not  be 
appropriate  to  aggregate  exposure  from 
the  residential  use  v^rith  exposure  from 
food  and  drinking  water. 

6.  Acute.  No  concern  would  exist  for 
an  acute  dietary  assessment  for 
clopyralid  because  the  available  data 
indicates  no  evidence  of  significant 
toxicity  from  a  one  day  or  single  event 
exposure  by  the  oral  route.  Therefore,  an 
acute  dietary  risk  assessment  would  not 
be  required. 

D.  Cumulative  Exposure  to  Substances 
with  Common  Mechanism  of  Toxicity 

The  potential  for  cumulative  effects  of 
clopyralid  and  other  substances  that 
have  a  common  mechanism  of  toxicity 
was  considered.  The  mammalian 
toxicity  of  clopyralid  is  well  defined. 
However,  no  reliable  information  exists 
to  indicate  that  toxic  effects  produced 
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by  clopyralid  would  be  cimiulative  with 
those  of  any  other  chemical  compound. 
Additionally,  clopyralid  does  not 
appear  to  produce  a  toxic  metabolite 
produced  by  other  substances. 
Therefore,  consideration  of  a  common 
mechanism  of  toxicity  with  other 
compounds  is  not  appropriate  at  this 
time.  Thus  only  the  potential  exposures 
to  clopyralid  were  considered  in  the 
aggregate  exposure  assessment. 

E.  Determination  of  Safety 

1.  U.S.  population  in  general.  Based 
on  a  NOEL  of  50.80  mg/kg/bwt/day  from 
a  2-year  rat  feeding  study  with  a 
decreased  mean  body  weight  gain  effect, 
and  using  an  uncertainty  factor  of  100 
to  account  for  the  interspecies 
extrapolation  and  intraspecies 
variabiUty,  a  Reference  Dose  (RfD)  of  0.5 
mg/kg  bwt/day  was  used  for  this 
assessment  of  chronic  risk.  As 
indicated,  there  is  no  endpoint  of 
concern  identified  with  acute  and  short- 
or  intermediate-term  exposures.  Based 
on  the  known  toxicity  and  exposure 
data,  the  proposed  and  existing 
tolerances  would  utilize  approximately 
2%  of  the  RfD  for  the  U.S.  population. 
And,  as  indicated  previously,  whatever 
upper  limit  might  be  used  for  drinking 
water  exposure,  the  exposure  estimate 
for  clopyralid  would  not  exceed  the 
RfD.  Generally,  exposures  below  100% 
of  the  RfD  are  of  no  concern  because  the 
RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risk  to  human  health.  Thus,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
clopyralid  residues. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
clopyralid,  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in 
the  rat  were  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  during 
prenatal  development  resulting  from 
pesticide  exposure  to  one  or  both 
parents.  Reproduction  studies  provide 
(1)  information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  (2)  data  on  systemic 
toxicity. 

Developmental  toxicity  was  studied 
using  rats  and  rabbits:  The 
developmental  study  in  rats  resulted  in 
a  developmental  NOEL  of  >250  mg/kg/ 
day  (a  maternally  toxic  dose)  and  a 
maternal  toxicity  NOEL  of  75  mg/kg/ 
day.  A  1974  study  in  rabbits  revealed  no 
evidence  of  developmental  or  maternal 


toxicity  at  250  mg/kg/day;  thus  the 
developmental  and  maternal  NOEL  was 
>250  mg/kg/day.  A  more  recent  study  in 
rabbits  (1990)  resuhed  in  developmental 
and  maternal  NOEL's  of  110  mg/kg/day 
based  on  severe  maternal  toxicity  at  250 
mg/kg/day.  Based  on  all  of  the  data  for 
clopyralid,  there  is  no  evidence  of 
developmental  toxicity  at  dose  levels 
that  do  not  result  in  maternal  toxicity. 

In  a  2~generation  reproduction  study 
in  rats,  pups  from  the  high  dose  group 
which  were  fed  diets  containing 
clopyralid  had  a  slight  reduction  in 
body  weight  during  lactation  and  an 
increase  in  liver  weights  in  Fla  and  Fib 
weanlings.  The  NOEL  for  parental 
systemic  toxicity  was  500  mg/kg/day. 
There  was  no  effect  on  reproductive 
parameters  at  >1500  mg/kg/day  nor  was 
there  an  adverse  effect  on  the 
morphology,  growth  or  viability  of  the 
offspring;  thus,  the  reproductive  NOEL 
is  >1,500  mg/kg/day. 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
effects  for  children  is  complete.  These 
data  suggest  minimal  concern  for 
developmental  or  reproductive  toxicity 
and  do  not  indicate  any  increased  pre- 
or  post-natal  sensitivity.  Therefore,  an 
additional  imcertainty  factor  is  not 
necessary  to  protect  the  safety  of  infants 
and  children  and  that  the  RfD  at  0.5  mg/ 
kg/day  is  appropriate  for  assessing 
aggregate  risk  to  infsmts  and  children. 

The  percent  of  the  RfD  that  will  be 
utilized  by  the  aggregate  exposure  from 
all  tolerances  to  clopyralid  will  be  much 
less  than  10%  for  non-nursing  infants 
and  for  children  (1-6  years  of  age). 
Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment,  it 
is  concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  clopyralid  residues. 

F.  International  Tolerances 

There  are  no  Codex  maximimi  residue 
levels  established  for  clopyralid.  (Joanne 
Miller) 

3.  E.I.  DuPont  Company 

PP  4F4391 

In  the  Federal  Register  of  October  25. 
1995,  (60  FR  54607),  EPA  established  a 
time-limited  tolerance  pursuant  to  the 
Federal  Food  Drug  and  Cosmetic  Act 
(FFDCA)  for  residues  of  the  herbicide 
pyrithiobac  sodium  salt  (sodium  2- 


chloro-6-[(4,6-dimethoxypyrimidin-2- 
yl)thiolbenzoate)  in  or  on  the  raw 
agricultural  commodity  cottonseed  at 
0.02  part  per  miUion  (ppm).  The  time- 
limited  tolerance  expires  September  30, 
1997.  The  tolerance  was  requested  in 
pesticide  petiUon  (PP)  4F4391  by  E.  I. 
DuPont  de  Nemours  and  Co.,  Inc. 
(DuPont),  Barley  Mill  Plaza.  P.O.  Box 
80083,  Wihnington,  DE  19880-0038.  The 
tolerance  was  issued  as  a  time-limited 
tolerance  because  EPA  required 
additional  residue  data  on  the 
commodity  of  cotton  gin  byproducts. 
The  petitioner  proposes  to  renew  the 
time-hmited  tolerance  for  a  2-year 
period  and  retain  the  pesticide  labeling 
previously  accepted  under  the  Federal 
Insecticide  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  which  bears 
a  restriction  against  feeding  cotton  gin 
byproducts  from  treated  fields  to 
livestock.  DuPont  has  requested  this 
tolerance  extension  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug  and 
Cosmetic  Act,  as  amended,  21  U.S.C. 
346a(d),  by  the  Food  Quahty  Protection 
Act  of  1996  (Pub.  L.  104-170,  110  Stat. 
1489).  The  request  addresses  the 
requirements  of  the  new  FFDCA  Section 
408(d)(2).  The  time-limited  tolerance 
would  expire  on  September  30,  1998. 
An  adequately  validated  analytical 
method  is  available  for  enforcement 
purposes.  Pursuant  to  section 
408(d)(2)(A)(i)  of  the  FFDCA,  as 
amended,  EKiPont  has  submitted  the 
following  summary  of  information,  data 
and  arguments  in  support  of  its 
pesticide  petition  This  sununary  was 
proposed  by  DuPont  and  EPA  has  not 
yet  fully  evaluated  the  merits  of  the 
petition.  EPA  edited  the  summary  to 
clarify  that  the  conclusions  and 
arguments  presented  are  those  of  the 
petitioner  and  not  necessarily  EPA's  and 
to  remove  certain  extraneous  material. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
nature  of  the  residues  of  pyrithiobac 
sodium  in  cotton  is  adequately 
understood.  Metabolism  studies  with 
pyrithiobac  sodium  indicate  the  major 
metabolic  pathway  being  o-dealkylation 
of  the  parent  compound  resulting  in  o- 
desmethyl  pyrithiobac  sodium  (O-DPS). 
O-DPS,  both  free  and  conjugated,  was 
the  major  metabolite  identified  in  cotton 
foliage.  The  results  of  a  confined  crop 
rotation  study  with  pyrithiobac  sodium 
revealed  the  presence  of  a  metabolite  2- 
chloro-6-sulfobenzoic  acid  (CSBA)  not 
seen  in  the  cotton  metabolism  study. 
This  metabolite  appeared  to  originate 
from  soil  metabolism  of  pyrithiobac 
sodium.  Since  preemergence 
applications  of  pyrithiobac  sodium  are 
allowed,  crop  residues  of  CSBA  were 
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considered  a  possibility.  In 
consideration  of  PP  4F4391  CBTS.  in 
consultation  with  the  HED  Metabolism 
Committe«  has  previously  concluded 
that  for  the  proposed  use  on  cotton, 
none  of  the  pyrithiobac  sodium 
metabolites  including  0-DPS  and  CSBA 
warrant  inclusion  in  the  tolerance 
regulation,  and  that  the  only  residue  of 
concern  is  the  parent,  pyrithiobac 
sodium. 

2.  Analytical  method.  There  is  a 
adequately  validated  practical  analytical 
method  available  using  HPLC-UV  with 
column  switching,  to  measure  levels  of 
pyrithiobac  sodium  in  or  on  cotton  with 
a  limit  of  quantitation  that  allows 
monitoring  of  cottonseed  at  or  above 
tolerance  levels.  EPA  has  provided 
information  on  this  method  to  FDA  for 
future  publication  in  PAM  II. 

3.  Magnitude  of  residues.  Crop  field 
trial  residue  data  from  a  60  day  PHI 
study  shows  that  the  established 
pyrithiobac  sodium  time-limited 
tolerance  on  cottonseed  of  0.02  ppm 
will  not  be  exceeded  when  DuPont 
Staple  Herbicide  is  used  as  directed.  An 
adequate  cottonseed  processing  study 
shows  that  pyrithiobac  sodiimi  does  not 
concentrate  in  cottonseed  processed 
commodities;  thus  no  tolerances  on 
these  conmiodities  are  required. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Pyrithiobac  sodium 
technical  has  been  placed  in  EPA 
Toxicity  Category  II  for  acute  eye 
irritation  based  on  the  test  article 
inducing  irritation  in  the  form  of 
corneal  opacity,  iritis  and  conjunctival 
redness,  and  discharge  in  the  eyes  of 
rabbits  after  receiving  ocular  doses  of  36 
mg  (0.1  ml).  Signs  of  irritation  were 
clear  within  14  days  of  treatment. 
Pyrithiobac  sodium  has  been  placed  in 
Toxicity  Category  III  for  acute  dermal 
toxicity  based  on  the  test  article  being 
nonlethal  and  nonirritating  at  the  limit 
dose  of  2.000  mg/kg  (highest  dose 
tested).  Pyrithiobac  sodium  has  been 
placed  in  Toxicity  Category  111  for  acute 
oral  toxicity  based  on  acute  oral  IDxS 
of  3,200  mg/kg  for  both  male  and  female 
rats.  Pyrithiobac  sodium  has  been 
placed  in  Category  IV  for  the  remaining 
acute  toxicity  tests  based  on  the 
following:  a  rat  acute  inhalation  study 
with  an  LCso  of  >6.9  mg/1;  and  a  primary 
dermal  irritation  test  that  did  not  induce 
a  dermal  irritation  response.  A  dermal 
sensitization  test  with  pyrithiobac 
sodium  technical  in  guinea  pigs 
demonstrated  no  significant  effects. 
Based  on  these  results,  pyrithiobac 
sodium  does  not  pose  an  acute  dietary 
or  exposure  risk. 

2.  Genotoxicty.  Pyrithiobac  sodium 
technical  was  negative  (non-mutagenic 


and  non-genotoxic)  in  the  following 
tests:  Ames  microbial  mutation  assay; 
the  hypoxanthine-guanine 
phosphoribosyl  transferase  gene 
mutation  assay  using  Chinese  hamster 
ovary  cells;  and  induction  of 
unscheduled  DNA  synthesis  (UDS)  in 
primary  rat  hepatocytes.  Pyrithiobac 
sodium  was  positive  in  an  in  vitro  assay 
for  chromosome  aberrations  in  human 
lymphocytes.  It  was  negative  for  the 
induction  of  micronuclei  in  the  bone 
marrow  cells  of  male  and  female  CD-I 
mice  administered  the  test  article  by 
oral  gavage  at  500, 1.000  or  2,000  mg/ 
kg.  Based  on  the  weight  of  these  data, 
pyrithiobac  sodium  is  neither  genotoxic 
nor  mutagenic. 

3.  Reproductive  and  developmental 
toxicity.  A  2-^eneration,  4  litter 
reproduction  study  with  CD  rats  treated 
at  dietary  levels  of  0,  25.  1.500,  7,500  or 
20,000  ppm  of  pyrithiobac  sodium 
demonstrated  a  maternal  NOEL  of  1,500 
ppm  (103  mg/kg/day)  and  a  maternal 
LOEL  of  7.500  ppm  (508  mg/kg/day). 
based  on  decreased  body  weight  gain 
and  food  efficacy.  An  offspring  NOEL  of 
7,500  ppm  (508  mg/kg/day)  and  LOEL 
of  20,000  ppm  (1,551  mg/kg/day)  were 
also  demonstrated  based  on  decreased 
offspring  body  weight.  Pyrithiobac 
sodiimi  was  not  teratogenic  when 
administered  to  rats  or  rabbits.  A 
developmental  toxicity  study  with 
pyrithiobac  sodiimi  in  rats 
demonstrated  a  maternal  NOEL  of  200 
mg/kg  and  LOEL  of  600  mg/kg  due  to 
increased  incidence  of  salivation.  A 
developmental  NOEL  of  600  mg/kg  and 
LOEL  of  1,800  mg/kg  were 
demonstrated  based  on  an  increased 
incidence  of  skeletal  variations.  A 
developmental  toxicity  study  with 
pyrithiobac  sodium  in  rabbits 
demonstrated  maternal  and 
developmental  NOELs  of  300  mg/kg  and 
a  maternal  LOEL  of  1,000  mg/kg  based 
on  mortality,  decreased  body  weight 
gain  and  feed  consumption,  increased 
incidence  of  clinical  signs,  and  an 
increase  in  early  resorptions.  A 
developmental  LOEL  of  1.000  mg/kg 
was  based  on  decreased  fetal  body 
weight  gain.  Based  on  the  weight  of 
these  data,  pyrithiobac  sodium  is  not 
considered  a  reproductive  or 
developmental  hazard.  In  addition, 
there  were  no  effects  observed  in 
offspring  in  the  absence  of  maternal 
toxicity;  therefore,  the  offspring  were 
not  uniquely  susceptible  to  the  effects  of 
compound  administration. 

4.  Subcbronic  toxicity.  In  a  90-day 
feeding  study  in  rats  conducted  with 
pyrithiobac  sodium  at  dietary  levels  of 
0. 10.  50,  500,  7.000  and  20.000  ppm, 
the  NOEL  was  500  ppm  (31.8  and  40.5 
mg/kg/dav,  M/F)  and  the  LOEL  was 


7,000  ppm  (466  and  588  mg/kg/day,  M/ 
F)  based  on  decreased  body  weight 
gains  and  increased  rate  of  hepatic  B- 
oxidation  in  males.  In  a  90-day  feeding 
study  in  mice  conducted  with 
pyrithiobac  sodium  at  dietary  levels  of 
0, 10,  50.  500, 1,500  and  7,000  ppm,  the 
NOEL  was  500  ppm  (83.1  and  112  mg/ 
kg/day,  M/F)  and  the  LOEL  was  1.500 
ppm  (263  and  384  mg/kg/day.  M/F) 
based  on  increased  liver  weight  and 
increased  incidence  of  hepatocellular 
hypertrophy  in  males  and  decreased 
neutrophil  count  in  females.  In  a  90-day 
feeding  study  in  dogs  conducted  with 
pyrithiobac  sodium  at  dietary  levels  of 
0,  50.  5,000,  or  20,000  ppm.  the  NOEL 
was  5.000  ppm  (165  mg/kg/day)  and  the 
LOEL  was  20,000  ppm  (626  mg/kg/day) 
based  on  decreased  red  blood  cell  count, 
hemoglobin,  and  hematocrit  in  females 
and  increased  liver  weight  in  both 
sexes.  In  a  21 -day  dermal  study  with 
rats  conducted  with  pyrithiobac  sodium 
at  exposure  levels  of  0.  50,  500,  or  1,200 
mg/kg/day.  the  dermal  irritation  NOEL 
was  500  mg/kg/day  and  the  dermal 
irritation  LOEL  was  1.200  mg/kg/day. 
There  were  no  systemic  effects  observed 
at  this  high  dose:  therefore,  the  systemic 
NOEL  is  considered  to  be  1,200  mg/kg/ 
day. 

5.  Chronic  toxicity.  A  1-year  feeding 
study  in  dogs  conducted  with 
pyrithiobac  sodium  at  dietary  levels  of 
0. 100.  5.000.  and  20,000  ppm  resulted 
in  a  NOEL  of  5.000  ppm  (143  and  166 
mg/kg/day,  M/F)  and  a  LOEL  of  20,000 
ppm  (580  and  647  mg/kg/day.  M/F) 
based  on  decreases  in  body  weight  gain 
and  increased  liver  weight.  A  78-week 
oncogenicity  study  in  mice  was 
conducted  with  pyrithiobac  sodium  at 
dietary  levels  of  0. 10, 150, 1.500  and 
5,000  ppm.  The  systemic  NOEL  is  1.500 
ppm  (217  and  319  mg/kg/day,  M/F)  and 
the  LEL  is  5,000  ppm  (745  and  1.101 
mg/kg/day,  M/F),  based  on  decreased 
body  weight  gain  and  liver  lesions. 
Kidney  effects  were  also  observed  at 
5,000  ppm;  however,  these  were  present 
at  low  incidence  and  were  of  minimal 
severity  and  were  considered  to  be  of 
only  minimal  biological  significance. 
Increased  incidence  of  foci/focus  of 
hepatocellular  alteration  was  observed 
in  males  fed  5.000  ppm  diets.  Increased 
incidences  of  hepatocellular  neoplasms 
(adenomas  or  adenomas  plus 
carcinomas)  were  observed  only  in  1 50 
and  1.500  ppm  males.  The  incidence  of 
these  liver  tumors  was  not  significantly 
increased  in  the  5,000  ppm  males  or  in 
females  at  any  dose  level;  the  5,000  ppm 
male  tumor  incidence  was  within  the 
historical  control  range.  A  2-year  study 
in  rats  was  conducted  at  dietary 
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1,500  or  5,000  ppm  for  males  and  0,  5, 
25,  5,000  or  15,000  ppm  for  females. 
The  NOEL  for  systemic  effects  was 
1,500  ppm  (58.7  mg/kg/day)  for  males 
and  5,000  ppm  (278  mg/kg/day)  for 
females.  The  LEL  was  5,000  ppm  (200 
mg/kg/day  for  males)/15,000  ppm  (918 
mg/kg/day)  for  females.  The  LEL  was 
based  on  the  following:  decreased  body 
weight,  body  weight  gain  and  food 
efficiency  (for  females);  mild  changes  in 
hematology  and  urinalysis,  cUnical 
signs  indicative  of  urinary  tract 
dysfunction  (both  sexes);  increased 
incidence  of  focal  cystic  degereration  in 
the  liver  and  increased  rate  of  hepatic 
peroxisome  beta-oxidation  (males);  and 
an  increased  incidence  of  inflammatory 
and  degenerative  microscopic  lesions  in 
the  kidney  (females).  There  was 
evidence  of  oncogenicity  based  on  an 
increased  trend  for  kidney  tubular 
combined  adenoma/  carcinoma  in  male 
rats  and  an  increased  trend  for  kidney 
tubular  adenomas  in  female  rats. 
Although  the  incidences  were  low,  they 
were  statistically  significant.  The 
highest  dose  level  tested  in  male  rats 
(5,000  ppm)  was  cmisidered  adequate 
for  assessment  of  oncogenic  potential, 
that  in  female  rats  (15.000  ppm) 
exceeded  the  Maximum  Tolerated  Dose 
(MTD). 

6.  Carcinogenicity.  In  consideration  of 
PP  4F4391  the  HED  Carcinogenicity 
Peer  Review  Committee  has  previously 
concluded  that  the  available  data 
provide  limited  evidence  of  the 
carcinogenicity  of  pyrithiobac  sodium 
in  mice  and  rats  and  has  classified 
pryithiobac  sodium  as  a  Group  C 
(possible  human  carcinogen  with 
limited  evidence  of  carcinogenicity  in 
animals)  in  accordance  with  Agency 
guidelines  published  in  the  Federal 
Register  in  1986  (51  FR  33992. 
September  24.  1986)  and  recommend 
that  for  the  purpose  of  risk 
characterization  a  low-dose 
extrapolation  model  should  be  applied 
to  the  experimental  animal  tumor  data 
for  quantification  for  human  risk  (Ql*). 
This  decision  was  based  on  Uver 
adenomas,  carcinomas  and  combined 
adenoma/c£Lrcinomas  in  the  male  mouse 
and  kidney  tubular  adenomas, 
carcinomas  and  combined  adenoma/ 
carcinomas  in  the  male  rat.  The  unit 
risk.  Ql*  (mg/kg/day )-l.  of  pyrithiobac 
sodium  is  1.05  x  10-3  (mg/kg/ day)-l  in 
human  equivalents  based  on  male 
kidney  tumors. 

7.  Animal  metabolism.  Disposition 
and  metabolism  of  pyrithiobac  sodium 
were  tested  in  male  and  female  rats 
using  two  radiolabeled  forms  of 
pyrithiobac  sodium.  Either  phenyl- 
labeled  or  pryimidine-labeled 
compoimds  were  administered  orally  at 


5  or  250  mg/kg.  In  addition,  i.v. 
administration  was  evaluated  at  5  mg/ 
kg.  Essentially  all  of  the  dose  was 
excreted  in  the  urine  and  feces.  v«rith 
greater  than  90%  being  excreted  within 
48  hours.  No  label  was  detected  in  the 
expired  air.  Only  minute  quantities  of 
radioactivity  (at  or  near  the  limit  of 
detection)  were  detected  in  the  major 
organs  of  metabolism  and  excretion. 
This  study  indicates  that  pyrithiobac 
sodium  has  low  toxicity  and  does  not 
accumulate  within  the  body.  The  major 
compound  eliminated  in  urine  and  feces 
was  O-DPS  (desmethyl  metabolite), 
formed  by  demethylation  of  the 
pyrimidine  ring.  There  was  evidence 
that  conjugation  with  glucuronic  acid 
and  5-hydroxylation  of  the  pyrimidine 
ring  of  pyrithiobac  sodium  were 
additional  minor  routes  of  metabolism 
in  the  rat. 

8.  Metabolite  toxicology.  There  is  no 
evidence  that  the  metaboUtes  of 
pyrithiobac  sodium  as  identified  in 
either  the  plant  metabolism,  confined 
crop  rotation,  or  animal  metabolism 
studies  are  of  any  toxicological 
signiilcance. 

9.  Neurotoxicity.  A  90-day  rat 
neurotoxicity  screen  battery  conducted 
wdth  pyrithiobac  sodium  resulted  in  a 
systemic  NOEL  of  7,000  ppm  (466  and 
588  mg/kg/day.  M/F)  and  a  systemic 
LOEL  of  20.000  ppm  (1.376  and  1.609 
mg/kg/day,  M/F)  based  on  reduced  body 
weight  gain  and  food  efficiency  and 
increased  liver  weight.  Slight  reductions 
in  hind-leg  grip  strength  and  slightly 
increased  foot  splay  in  males  were 
observed  in  20.000  ppm  males. 
However,  because  these  were  of  small 
magnitude,  lacked  statistical 
significance  and  corresponding 
histopathology.  pyrithiobac  sodium  was 
not  considered  a  neurotoxin.  The  NOEL 
for  neurotoxicity  was  20.000  ppm 
[highest  dose  tested  (HOT)]. 

10.  Endocrine  effects.  No  si)ecia} 
studies  investigating  potential 
estrogenic  or  other  endocrine  effects  of 
pyrithiobac  sodium  have  been 
conducted.  However,  the  standard 
battery  of  required  toxicology  studies 
has  been  completed  and  found 
acceptable.  These  include  an  evaluation 
of  the  potential  effects  on  reproduction 
and  development,  and  an  evaluation  of 
the  pathology  of  the  endocrine  organs 
following  repeated  or  long-term 
exposure  to  doses  that  far  exceed  likely 
human  exposures.  Based  on  these 
studies  there  is  no  evidence  to  suggest 
that  pyrithiobac  sodium  has  an  adverse 
effect  on  the  endocrine  system. 

C.  Aggregate  Exposure 

1 .  Dietary  exposure — i.  Food.  For 
purposes  of  assessing  the  potential 


dietary  exposure  under  this  tolerance, 
an  estimate  of  aggregate  exposure  is 
made  using  the  tolerance  on  cottonseed 
at  0.02  ppm.  The  potential  exposure  is 
obtained  by  multiplying  the  tolerance 
level  residues  by  the  consumption  data 
which  estimates  the  amount  of 
cottonseed  products  translated  as 
cottonseed  meal  and  cottonseed  oil 
eaten  by  various  population  subgroups. 
Cottonseed  is  fed  to  animals,  thus 
exposure  of  humans  to  residues  of 
cottonseed  might  result  if  such  residues 
are  transferred  to  meat,  milk,  poultry,  or 
eggs.  However,  in  consideration  of  PP 
4F4391  CBTS  has  previously  concluded 
that  secondary  residues  in  meat,  milk, 
poultry  and  eggs  are  not  expected  from 
the  use  of  cottonseed  (undelinted)  as  an 
animal  feed.  There  are  no  other 
established  tolerances  or  registered  uses 
for  pyrithiobac  sodium  in  the  United 
States.  Based  on  a  NOEL  of  58.7  mg/kg/ 
day,  from  the  chronic  rat  toxicity  study 
and  a  hundredfold  safety  factor,  the 
reference  dose  (RfD)  is  0.58  mg/kg/day. 
Assuming  residues  at  tolerance  levels 
and  that  100%  of  the  crop  is  being 
treated,  a  theoretical  maximum  residue 
contribution  (TMRC)  of  <0. 000001  mg/ 
kg/ day  is  calculated.  With  the  above 
assumptions  which  clearly  overestimate 
potential  human  exposure  and  are  a 
most  conservative  assessment  of  risk, 
dietary  (food)  exposure  to  pyrithiobac 
sodium  will  utilize  significantly  less 
than  1%  of  the  RfD  for  the  overall  US 
population.  For  the  most  highly  exposed 
subgroup,  children  aged  1  to  6  years,  the 
TMRC  is  0.000001  mg/kg/day,  which  is 
still  less  than  1%  of  the  RfD.  The  unit 
risk.  Ql*  (mg/kg/day )-l.  of  pyrithiobac 
sodium  is  1.05  x  10-^  (mg/kg/day)- 1  in 
human  equivalents  based  on  male 
kidney  tumors.  Based  on  this  upper 
bound  potency  factor  (Ql").  a  70- year 
life-span,  and  the  assumption  that  100% 
of  the  crop  is  treated  with  pyrithiobac 
sodium,  the  upper-bound  limit  of  a 
dietary  carcinogenic  risk  is  calculated  in 
the  range  of  1  incidence  in  a  bilhon  (1.0 

X  10-9). 

ii.  Drinking  water.  Other  {>otential 
dietary  sources  of  exposure  of  the 
general  population  to  pesticides  are 
residues  in  drinking  water.  There  is  no 
Maxiraura  Contaminant  Level 
established  for  residues  of  pyrithiobac 
sodium.  The  petitioner  has  rep>orted  to 
the  Environmental  Fate  and 
Groundwater  Branch  of  EPA  (EFGWB) 
the  interim  results  of  a  prospective 
groundwater  monitoring  study 
conducted  at  a  highly  vulnerable  site.  In 
consideration  of  this  information  in 
support  of  PP  4F4391  EFGWB  has 
previously  concluded  by  preliminary 
evaluation,  that  pyrithiobac  sodium  may 
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not  be  stable  enough  to  leach  to 
groundwater  at  most  use  sites,  even  in 
sandy  soils.  All  other  environmental 
fate  data  requirements  for  pyrithiobac 
sodium  have  been  satisfied  and  based 
on  these  studies  and  the  conditions  of 
use.  the  potential  for  finding  pyrithiobac 
sodium  residues  in  drinking  water  is 
minimal. 

2.  Non-dietary  exposure.  Pyrithiobac 
sodium  is  not  registered  for  any  use 
which  could  result  in  non-occupational, 
non-dietary  exposure  to  the  general 
population. 

D.  Cumulative  Effects 

Pyrithiobac  sodium  is  based  on  a  new 
chemical  class;  there  are  no  known 
registered  herbicides  with  similar 
structure.  Therefore,  EPA  should 
consider  only  the  potential  risks  of 
pyrithiobac  sodium  in  its  exposure 
assessment.  The  herbicidal  activity  of 
pyrithiobac  sodium  is  due  to  the 
iiihibition  of  acetolactate  synthase 
(ALS),  an  enzyme  only  found  in  plants. 
ALS  is  part  of  the  biosynthetic  pathway 
leading  to  the  formation  of  branched 
chain  amino  acids.  Animals  lack  ALS 
and  this  biosynthetic  pathway.  This  lack 
of  ALS  contributes  to  the  low  toxicity  of 
pyrithiobac  sodium  in  animals.  There  is 
no  evidence  to  indicate  or  suggest  that 
pyrithiobac  sodium  has  any  toxic  effects 
on  mammals  that  would  be  cimiulative 
with  those  of  any  other  chemical. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  a 
complete  and  reUable  toxicity  database, 
the  EPA  has  adopted  an  RfD  value  of 
0.58  mg/kg/day  using  the  NOEL  of  58.7 
mg/kg/day,  from  the  2-year  chronic 
toxicity  study  in  rats  and  a  hundredfold 
safety  factor.  Using  crop  tolerance  levels 
and  assuming  100%  of  the  crop  being 
treated  a  Theoretical  Maximum  Residue 
Contribution  (TMRC)  was  calculated  for 
the  overall  US  population  and  22 
population  subgroups.  This  analysis 
concluded  that  aggregate  exposure  to 
pyrithiobac  sodium  will  utilize 
significantly  less  that  1  percent  of  the 
R&  for  either  the  entire  U.S.  population 
or  any  subgroup  population.  The  TMRC 
for  the  most  highly  exposed  subgroup 
identified  as  children  aged  1  thru  6 
years  was  0.000001  mg/kg/day.  EPA 
generally  has  no  concern  for  exposure 
below  100  percent  of  the  RfD  because 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risk  to  human  health.  Thus,  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
pyrithiobac  sodium  residues.  The  unit 
risk,  Ql*  (mg/kg/dayM,  of  pyrithiobac 
sodium  is  1.05  x  10-^  (mg/kg/day )-l  in 


human  equivalents  based  on  male 
kidney  tumors.  Based  on  this  upper 
bound  potency  factor  (Ql*)  and 
assuming  a  70  year  lifetime  exposure  an 
upper-bound  limit  of  a  dietary 
carcinogenic  risk  is  calculated  in  the 
range  of  1  incidence  in  a  billion  (1.0  x 
10-').  This  indicates  a  negligible  cancer 
risk. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
pyrithiobac  soditun,  data  from  the 
previously  discussed  developmental 
and  reproduction  toxicity  studies  were 
considered.  Developmental  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  pre-natal 
development.  Reproduction  studies 
provide  information  relating  to 
reproductive  and  other  effects  on  adults 
and  offspring  from  pre-natal  and  post- 
natal exposure  to  the  pesticide.  Based 
on  the  weight  of  these  data,  pyrithiobac 
sodium  was  not  a  reproductive  toxicant. 
Maternal  and  developmental  effects 
(NOEL'S,  LOEL's)  were  comparable 
indicating  no  increase  in  susceptibility 
of  developing  organisms.  No  evidence  of 
endocrine  effects  were  noted  in  any 
study.  FFDCA  section  408  provides  that 
EPA  may  apply  an  additional  safety 
factor  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre  and  post-natal  toxicity  and  the 
completeness  of  the  database.  Based  on 
ciurent  toxicological  data  requirements, 
the  database  for  pyrithiobac  sodium 
relative  to  pre-  and  post-natal  effects  for 
children  is  complete.  The  NOEL  of  58.7 
mg/kg/day  from  the  2-year  rat  study 
with  p)^thiobac  soditun,  which  was 
used  to  calculate  the  RfD,  is  lower  than 
any  of  the  NOEL's  defined  in  the 
developmental  and  reproductive 
toxicity  studies  with  pyrithiobac 
sodium.  When  the  weight  of  these  facts 
is  considered  an  additional  safety  factor 
is  not  warranted  for  developmental 
effects.  As  stated  above,  aggregate 
exposure  assessments  utilized 
significantly  less  than  1%  of  the  RfD  for 
either  the  entire  U.S.  population  or  any 
of  22  population  sub^oups  including 
infants  and  children.  Therefore,  it  may 
be  concluded  that  there  is  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  pyrithiobac  sodium 
residues. 

F.  International  Tolerances 

There  are  no  established  Codex  MRLs 
for  pyrithiobac  sodium  on  cottonseed. 
An  established  Mexican  tolerance  for 
pyrithiobac  sodium  on  cottonseed  is 
identical  to  the  U.S.  tolerance. 


Compatibility  is  not  a  problem  at  this 
time.  (James  Tompkins) 

4.  Zeneca  AG 


PP  5F4588 

EPA  has  received  a  pesticide  petition 
(PP  5F4588)  firom  Zeneca  Ag  Products, 
1800  Concord  Pike.  P.O.  Box  15458. 
Wibnington,  Delaware  19850-5458, 
proposing  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug  and  Cosmetic 
Act,  21  U.S.C.  346a(d).  to  amend  40  CFR 
part  180  by  estabUshing  a  tolerance  for 
combined  residues  of  the  insecticide 
lambda-cyhalothrin  and  its  epimer  in  or 
on  the  raw  agricultural  commodities 
(RACs)  alfalfa  forage  at  5.0  parts  per 
million  (ppm).  alfalfa  hay  at  6.0  ppm, 
leaf  lettuce  at  2.0  ppm.  head  and  stem 
Brassica  crop  subgroup  at  0.4  ppm, 
aspirated  grain  fractions  at  2.0  ppm  and 
increasing  the  existing  time-limited 
tolerance  for  poultry  fat  to  0.03  ppm. 
The  proposed  analytical  method  is  gas 
liquid  chromatography  with  an  electron 
capture  detector. 

Pursuant  to  section  408  (d)  (2)  (A)  (i) 
of  the  FFDCA,  as  amended.  Zeneca  Ag 
Products  has  submitted  the  following 
summary  of  information,  data  and 
argimients  in  support  of  their  {>esticide 
petition.  This  siunmary  was  prepared  by 
Zeneca  and  EPA  has  not  fully  evaluated 
the  merits  of  the  petition.  EPA  edited 
the  simamary  to  clarify  that  the 
conclusions  and  arguments  were  the 
petitioner's  and  not  necessarily  EPA's. 

A.  Residue  Chemistry 

1.  Plant  Metabolism.  The  metabolism 
of  lambda-cyhalothrin  in  plants  is 
adequately  understood  for  this  use.  Any 
secondary  residues  occurring  in  meat 
and  meat  by-products  will  be  covered 
by  the  existing  tolerances  with  the 
exception  of  the  fat  of  poultry,  which  is 
discussed  under  Magnitude  of  Residues. 

2.  Analytical  method.  An  adequate 
analytical  method  (gas  liquid 
chromatography  with  an  electron 
captiue  detector)  is  available  for 
enforcement  purposes. 

3.  Magnitude  of  residues — i.  Alfalfa. 
Sixteen  field  trials  were  carried  out  on 
alfalfa  forage  and  hay  in  twelve  states 
during  1990  in  the  USA.  The  trials  were 
conducted  in  the  states  of  Arizona. 
Cahfomia,  Iowa,  Idaho,  Kansas, 
Michigan,  Minnesota,  Montana,  , 
Nebraska,  New  York,  South  Dakota,  and 
Wisconsin.  The  number  and 
geographical  distribution  of  the  trials 
agrees  with  the  recommendation  given 
in  the  "EPA  Residue  Chemistry 
Guidance"  (1994). 

In  these  trials,  the  maximum 
combined  residues  of  lambda- 
cyhalothrin  and  epimer  in  or  on  alfalfa 
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forage  is  5.0  ppm  and  alfalfa  hay  is  6.0 
ppm. 

ii.  Leaf  lettuce.  Eight  field  trials  were 
carried  out  on  leaf  lettuce  in  eight  states 
during  1990  in  the  USA.  The  trials  were 
conducted  in  Arizona.  California, 
Colorado,  Florida.  Michigan.  New  York, 
Texas,  and  Washington.  The  number 
and  geographical  distribution  of  the 
trials  agrees  with  the  recommendation 
given  in  the  "EPA  Residue  Chemistry 
Guidance"  (1994). 

In  these  trials,  the  maximum 
combined  residues  of  lambda- 
cyhalothrin  and  epimer  in  or  on  leaf 
lettuce  is  1.8  ppm. 

iii.  Head  ana  stem  Brassica  crop 
subgroup.  No  additional  residue  crop 
field  data  were  conducted  for  the  head 
and  stem  Brassica  crop  subgroup.  The 
tolerance  request  is  based  on  existing 
data  and  the  existing  time-limited 
tolerances  for  combined  residues  of 
lambda-cyhalothrin  and  epimer  in  or 
the  Brassica  crops,  cabbage,  and 
broccoli  at  0.4  ppm. 

iv.  Aspiratea  grain  fractions.  The 
existing  tolerance  for  wheat  grain  dust 
at  2.0  ppm  is  being  revised  to  read 
"aspirated  grain  fractions"  at  the  same 
tolerance  level.  This  change  reflects 
Agency  policy  to  establish  grain  dust 
tolerances  in  terms  of  aspirated  grain 
firactions  which  include  a  mixture  of  all 
aspirated  grains  for  which  the  {>esticide 
has  a  tolerance  and  is  established  at  the 
highest  current  tolerance  for  any  grain 
dust. 

v.  Poultry  fat.  Alfalfa  forage,  hay.  meal 
and  silage  are  animal  feed  items  for  beef 
and  dairy  cattle.  Alfalfa  meal  is  a  feed 
item  for  poutry  and  swine.  No  feed 
items  are  involved  with  the  proposed 
uses  on  leaf  lettuce  and  the  head  and 
stem  Brassica  crop  subgroup.  Based  on 
calculated  realistic  worst  case  secondary 
dietary  burdens  for  animal 
conmiodities.  the  maximum  calculated 
residues  expected  for  the  fat  of  poultry 
is  0.0225  ppm  compared  to  the  existing 
tolerance  of  0.01  ppm. 

B.  Toxicological  Profile 

The  following  toxicity  studies  have 
been  conducted  to  support  the  request 
for  a  regulation  for  residues  of  lambda- 
cyhalothrin  in  or  on  rice. 

1.  Acute  toxicity.  Acute  toxicity 
studies  with  the  technical  grade  of  the 
active  ingredient  lambda-cyahothrin: 
oral  LDjo  in  the  rat  of  79  mg/kg  (males) 
and  56  mg/kg  (females),  dermal  LDjo  in 
the  rat  of  632  mg/kg  (males)  and  696 
mg/kg  females,  primary  eye  irritation 
study  showed  mild  irritation  and 
primary  dermal  irritation  study  showed 
no  irritation. 

2.  Genotoxicity.  The  following 
genotoxicity  tests  were  all  negative:  a 


gene  mutation  assay  (Ames),  a  mouse 
micronucleus  assay,  an  in-vitro 
cytogenetics  assay,  and  a  gene  mutation 
study  in  mouse  lymphoma  cells. 

3.  Reproductive  and  developmental 
toxicity.  A  3-generation  reproduction 
study  in  rats  fed  diets  containing  0,10, 
30,  and  100  ppm  with  no  developmental 
toxicity  observed  at  100  ppm,  the 
highest  dose  tested.  The  maternal  NOEL 
(no-observed  effect  level)  and  LOEL 
(lowest  observed  effect  level)  for  the 
study  are  established  at  30  (1.5  mg/kg/ 
day)  and  100  ppm  (5  mg/kg/day), 
respectively,  based  upon  decreased 
parental  body  weight  gain.  The 
reproductive  NOEL  and  LOEL  are 
established  at  30  (1.5  mg/kg/day)  and 
100  ppm  (5  mg/kg/day),  respectively, 
based  on  decreased  pup  weight  gain 
during  weaning. 

A  developmental  toxicity  study  in  rats 
given  gavage  doses  of  0,  5, 10,  and  15 
mg/kg/day  with  no  developmental 
toxicity  observed  under  the  conditions 
of  the  study.  The  developmental  NOEL 
is  greater  than  15  mg/kg/day,  the  highest 
dose  tested.  The  maternal  NOEL  and 
LOEL  are  established  at  10  and  15  mg/ 
kg/day,  respectively,  based  on  reduced 
body  weight  gain. 

A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  3, 10, 
and  30  mg/kg/day  with  no 
developmental  toxicity  observed  under 
the  conditions  of  the  study.  The 
maternal  NOEL  and  LOEL  are 
established  at  10  and  30  mg/kg/day, 
respectively  based  on  decreased  body 
weight  gain.  The  developmental  NOEL 
is  greater  than  30  mg/kg/day,  the  highest 
dose  tested. 

4.  Subchronic  toxicity.  A  90-day 
feeding  study  in  rats  fed  doses  of  0, 10. 
50  and  250  ppm  with  a  NOEL  of  50  ppm 
and  a  LOEL  of  250  ppm  based  on  bcidy 
weight  gain  reduction. 

A  21 -day  study  in  rabbits  exposed 
dermally  to  doses  of  0, 10, 100,  and 
1,000  mg/kg/day,  6  hours/ day.  5  days/ 
week  with  a  systemic  NOEL  >1 ,000  mg/ 
kg/kg.  There  were  no  clinical  signs  of 
systemic  toxicity  at  any  dose  level 
tested. 

5.  Chronic  toxicity.  A  12-month 
feeding  study  in  dogs  fed  dose  (by 
capsule)  levels  of  0.  0.1,  0.5,  3.5  mg/kg/ 
day  with  a  NOEL  of  0.1  mg/kg/day.  The 
LOEL  for  this  study  is  established  at  0.5 
mg/kg/day  based  upon  clinical  signs  of 
neurotoxicity. 

A  24-month  chronic  feeding/ 
carcinogenicity  study  with  rats  fed  diets 
containing  0. 10,  50,  and  250  ppm.  The 
NOEL  was  established  at  50  ppm  and 
LOEL  at  250  ppm  based  on  reduced 
body  weight  gain.  There  were  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study. 


A  carcinogenicity  study  in  mice  fed 
dose  levels  of  0.  20,  100.  or  500  ppm  (0. 
3. 15,  or  75  mg/kg/day)  in  the  diet  for 
2  years.  A  systemic  NOEL  was 
established  at  100  ppm  and  systemic 
LOEL  at  500  ppm  based  on  decreased 
body  weight  gain  in  males  throughout 
the  study  at  500  ppm.  The  Agency  has 
classified  lambda-cyhalothrin  as  a 
Group  D  carcinogen  (not  classifiable  due 
to  an  equivocal  finding  in  this  study).  It 
is  Zeneca 's  position  that  no  treatment- 
related  carcinogenic  effects  were 
observed  imder  the  conditions  of  the 
study. 

6.  Animal  metabolism.  MetaboUsm 
studies  in  rats  demonstrated  that 
distribution  patterns  and  excretion  rates 
in  multiple  oral  dose  studies  are  similar 
to  single-dose  studies.  Accimiulation  of 
unchanged  compound  in  fat  upon 
chronic  administration  with  slow 
eliminatioD.  Otherwise,  lambda- 
cyhalothrin  was  rapidly  metabolized 
and  excreted.  The  metabolism  of 
lambda-cyhalothrin  in  livestock  is  also 
adequately  imderstood  for  the  proposed 
use  on  alfalfa. 

7.  Metabolite  toxicology.  The  Agency 
has  previously  determined  that  the 
metabohtes  of  lambda-cyhalothrin  are 
not  of  toxicological  concern  and  need 
not  be  included  in  the  tolerance 
expression.  Given  this  determination,  it 
is  concluded  that  there  is  no  need  to 
discuss  metaboUte  toxicity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i  Food.  For  the 
purposes  of  assessing  the  potential 
dietary  exposure  for  all  existing  and 
pending  tolerances  for  lambda- 
cyhalotihrin,  Zeneca  has  utilized 
available  information  on  anticipated 
residues  and  percent  crop  treated.  For 
all  existing  and  jiending  tolerances  the 
Anticipated  Residue  Contribution  (ARC) 
is  estimated  at  0.000310  mg/kg/bwt/day. 

ii.  Drinking  water.  Laboratory  and 
field  data  have  demonstrated  that 
lambda-cyhalothrin  and  its  degradates 
are  immobile  in  soil  and  will  not  leach 
into  groundwater.  Other  data  show  that 
lambda-cyhalothrin  is  virtually 
insoluble  in  water  and  extremely 
lipophiUc.  As  a  result,  residues  reaching 
surface  waters  from  field  runoff  will 
quickly  adsorb  to  sediment  particles  and 
be  partitioned  from  the  water  column. 
Together  these  data  indicate  that 
residues  are  not  expected  in  drinking 
water. 

2.  Non-dietary  exposure.  Other 
potential  sources  of  exposure  are  from 
non-occupational  sources  such  as 
structural  pest  control  and  ornamental 
plant  and  lawn  use  of  lambda- 
cyhalothrin.  Zeneca  has  no  data  upon 
which  to  estimate  exposure  from  these 
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uses.  However,  given  the  extremely  low 
vapor  pressure  of  lambda-cyhalothrin 
(1.5  X  10-'  millimeters  of  Hg)  and  the 
low  use  rates,  it  is  anticipated  that 
inhalation  and  dermal  exposure  from 
these  uses  will  be  insignificant. 

D.  Cumulative  Effects 

At  this  time,  Zeneca  cannot  make  a 
determination  based  on  available  and 
reliable  information  that  lambda- 
cyhalothrin  and  other  substances  that 
may  have  a  common  mechanism  of 
toxicity  would  have  cumulative  effects. 
Therefore  for  purposes  of  these 
tolerances  it  is  appropriate  only  to 
consider  the  potential  risks  of  lambda- 
cyhalothrin  in  an  aggregate  exposiue 
assessment. 

E.  Safety  Determination 

The  acceptable  Reference  Dose  (RfD) 
based  on  a  NOEL  of  0.1  mg/kg/body 
weighL/day  from  the  chronic  dog  study 
and  a  safety  factor  of  100  is  0.001  mg/ 
kg/body  weight/day  A  chronic  dietary 
exposure/risk  assessment  has  been 
performed  for  lambda-cyhalothrin  using 
the  above  RfD.  .Available  information  on 
anticipated  residues  and  percent  crop 
treated  was  incorporated  into  the 
analysis  to  estimate  the  Anticipated 
Residue  Contribution  (ARC)  for  all 
existing  and  the  proposed  tolerances. 
The  ARC  is  generally  considered  a  more 
realistic  estimate  than  an  estimate  based 
on  tolerance  level  residues. 

1.  US  population.  The  ARC  from 
established  tolerances  and  the  ciurent 
and  pending  actions  are  estimated  to  be 
0.000310  mg/kg/bwt/day  and  utilize 


31.04  per  cent  of  the  RfD  for  the  U.S. 
population. 

2.  Infants  and  children.  The  ARC  for 
children,  aged  1  to  6  years  old,  and 
nonnursing  infants  (subgroups  most 
highly  exposed)  utilizes  60  and  67%  of 
the  RfD,  respectively.  Generally 
speaking,  the  Agency  has  no  cause  for 
concern  if  anticipated  residues 
contribution  for  all  published  and 
proposed  tolerances  is  less  than  the  RfD. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  (MRLl  established  for  residues  of 
lambda-cyhalothrin  in  or  on  alfalfa  hay, 
forage,  leaf  lettuce,  or  Brassica  crop 
subgroup.  (George  LaRocca) 

[FR  Doc.  97-18256  Filed  7-10-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF_741;FRL-6723-1} 

Notice  of  Filing  of  Pesticide  Petitions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  pesticide  petitions 
proposing  the  establishment  of 
regulations  for  residues  of  certain 
pesticide  chemicals  in  or  on  various 
food  commodities. 
DATES:  Comments,  identified  by  the 
docket  control  number  PF-741,  must  be 
received  on  or  before  August  11, 1997. 


ADDRESSES:  By  mail  submit  written 
comments  to:  Public  Response  and 
Program  Resources  Branch,  Field 
Operations  Division  (7505C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St..  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 
inspection  in  Rm.  1132  at  the  address 
given  above,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
product  manager  listed  in  the  table 
below: 


Product  Manager 


George  LaRocca  (PM 

13). 
Mary  Waller  (PM  21)  . 
Cynthia  Giles-ParKer 

(PM  22). 


Office  location/telephone  number 


Rm.  204,  CM  #2,  703-305-6100,  e-maJI:.@epamail.epa.gov. 

Rm.  265,  CM  #2,  703-308-9354,  e-mail:waller.mary@epama(l. epa.gov. 

Rm.  229,  CM  #2,  703-305-5540,  e-mail;  giles-pafker.cynthia@epamail.epa.gov. 


Address 


1921   Jefferson  Davis  Hwy, 

lington,  VA 
Do. 
Do. 


Ar- 


SUPPLEMENTARY  INFORMATION:  EPA  has 
received  pesticide  petitions  as  follows 
proposing  the  establishment  and/or 
amendment  of  regulations  for  residues 
of  certain  pesticide  chemicals  in  or  on 
various  raw  food  commodities  under 
section  408  of  the  Federal  Food,  Drug, 
and  Comestic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  these 
petitions  contain  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2);  however,  EPA  has  not 
fully  evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 


The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  of  filing 
under  docket  control  number  PF-741 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  conunents,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docket@epamaiI.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  PF-741  and 
appropriate  petidon  number.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Authority:  21  U.S.C.  346a. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Food 


additives.  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  2, 1997. 

Peter  CauUdns, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summaries  of  Petitions 

Below  petitioner  summaries  of  the 
pesticide  petitions  are  printed  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summaries  of  the  petitions 
were  prepared  by  the  petitioners  and 
represent  the  views  of  the  petitioners. 
EPA  is  publishing  the  petition 
summaries  verbatim  without  editing 
them  in  any  way.  The  petition  summary 
annoimces  the  availabiUty  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

1.  ISK  Biosciences  Corporation 

PP6F4611 

EPA  has  received  a  pesticide  petition 
(PP  6F4611,  (dated  6/25/95)  from  ISK 
Biosciences  Corporation  ("ISK"),  5966 
Heisley  Road.  P.O.  Box  8000,  Mentor, 
Ohio  44061-8000  proposing  pursuant  to 
section  408(d)  of  the  Federal  Food,  Drug 
and  Cosmetic  Act,  21  U.S.C.  section 
346a(d),  to  amend  40  CFR  part  180.275 
by  estabUshing  tolerances  for  residues  of 
4-hydroxy-2,5,6- 

trichloroisophthalonitrile  (SDS-3701),  a 
metabolite  of  the  fungicide 
chlorothalonil,  in/on  raw  agricultiural 
meat  and  milk  commodities  as  follows: 


Commodity 


Cattle,  fat _ 

Cattle,  ki<*>ey 

Cattle,  meat  

Cattle,  mbyp  (except  kkjney)  . 

Goats,  fat 

Goats,  kidriey 

Goats,  meat 

Goats,  mbyp  (except  kidney) 

Hogs,  tat  „ 

Hogs,  kklney 

Hogs,  meat  

Hogs,  mbyp  (except  kklney)  .. 

Horses,  fat  _...., 

Horses,  kidney , 

Horses,  meat  , 

Horses,  mbyp  (except  kklney) 

Milk , 

Sheep,  fat  

Sheep,  kidney _., 

Sheep,  meat 


Parts 

per  mil- 
lion 


0.1 

0.5 

0.03 

0.05 

0.1 

0.5 

0.03 

0.05 

0.1 

0.5 

0.03 

0.05 

0.1 

0.5 

0.03 

0.05 

0.1 

0.1 

0.5 

ao3 


Comnxxity 


Stieep,  mbyp  (except  kklney) 


Parts 

per  mll- 

lk>n 


0.06 


A.  Residue  Chemistry 

1.  Plant/ Animal  metabolism.  The 
nature  of  the  residue  of  chlorothalonil 
in  plants  and  animals,  including 
ruminants,  is  adequately  understood. 
Qilorothalonil  is  not  systemic  in  plants. 
Chlorothalonil  is  rapidly  metabolized  in 
the  ruminant  and  is  not  transferred  in 
animals  to  meat  and  milk  through 
dietary  consumption  of  feedstuffs  from 
crops  treated  with  chlorothalonil 
products.  Analytical  method 
development  studies  and  storage 
stability  studies  with  chlorothalonil 
demonstrated  that  it  is  not  stable  in 
meat  or  milk.  Studies  have  determined 
that  the  chlorothalonil  metabolite,  4- 
hydroxy-2,5,6- 

trichloroisophthalonitrile.  may  be 
present  in  meat  and  milk  from  dietary 
intake  of  animal  feed  items  from 
chlorothalonil  treated  crops.  The 
metabolite,  4-hydroxy-2.5,6- 
trichloroisophthalonitrile,  is  stable  in 
meat  and  milk. 

2.  Analytical  method.  The  analytical 
method  (electron  capture  gas 
chromatography)  is  adequate  for 
analysis  of  4-hydroxy-2,5,6- 
trichloroisophthalo-nitrile  in  meat  and 
milk  and  has  been  submitted  to  the 
Agency  for  inclusion  in  PAM  Vol.  II. 
The  method  has  undergone  a  successful 
method  validation  by  an  independent 
laboratory 

3.  Magnitude  of  the  residues.  Residue 
studies  and  metabohsm  studies  have 
shown  that  residues  of  chlorothalonil 
per  se  are  not  expected  to  transfer  from 
feed  items  to  meat/milk  but  residues  of 
4-hydroxy-2,5,6- 

trichloroisophthalonitrile  could  occur  in 
these  commodities  both  from  direct 
transfer  of  residues  of  the  metabolite 
found  on  feedstuffs  in  the  diet  and  from 
a  low  percentage  conversion  of 
chlorothalonil  to  the  metabolite  in  the 
animal.  Due  to  the  instabihty  of 
chlorothalonil  per  se  in  meat  and  milk 
tissues,  residues  would  not  be  expected 
to  occur  even  from  misuse  of 
chlorothalonil.  The  chlorothalonil 
related  residue  found  in  meat  and  milk 
is  4-hydroxy-2,5,6- 
trichloroisophthalonitrile.  The 
submitted  lactating  dairy  cow  feeding 
study  is  adequate  to  determine 
appropriate  tolerance  levels  in  meat  and 
milk.  Analytical  results  are  supported 
by  frozen  storage  stability  data.  No 


significant  losses  of  4-hydroxy-2,5,6- 
trichloroisophthalonitrile  occurred 
during  frozen  storage  of  spiked 
analytical  samples.  Studies  have  shoum 
that  4-hydroxy-2,5,6- 
trichloroisophthalonitrile  does  not 
persist  long  in  animals  and  that  it  does 
not  bioaccumulate  in  animal  tissues. 

The  proposed  tolerances  are  adequate 
to  cover  residues  of  4-hydroxy-2.5,6- 
trichloroisophthalonitrile  that  might 
occur  in  meat  and  milk  as  a  result  of 
►  chlorothalonil  uses  on  presently- 
registered  crops  that  may  involve 
animal  feed  items. 

B.  Toxicological  Profile 

The  following  studies  on  file  with  the 
Agency  support  this  petition. 

1.  Acute  toxicity.  Acute  toxicity 
studies  include  an  acute  oral  rat  study 
on  technical  chlorothalonil  with  an  LDjo 
>10,000  mg/kg,  an  acute  dermal  toxicity 
study  in  the  rabbit  with  an  LDjo  >20,0ob 
mg/kg.  a  four-hour  inhalation  study 
with  finely  ground  technical 
chlorothalonil  resulting  in  a  4-hour  LCjo 
of  0.092  mg/L  (actual  airborne 
concentration),  a  primary-  eye  irritation 
study  with  irreversible  eye  effects  in  the 
rabbit  at  21  days,  a  primary  dermal 
irritation  study  showing  technical 
chlorothalonil  is  not  a  dermal  irritant, 
and  a  dermal  sensitization  study 
showing  technical  chlorothalonil  is  not 

a  skin  sensitizer. 

Acute  oral  toxicity  studies  with  the  4- 
hydrox\'  metabolite,  indicate  the  oral 
LDsoS  in  male  and  female  rats  were  332 
and  242  rag/kg  respectively. 

2.  Genotoxicity.  The  mutagenic 
potential  of  chlorothalonil  has  been 
evaluated  in  a  large  number  of  studies 
covering  a  variety  of  endpoints.  The 
overall  conclusion  is  that  chlorothalonil 
is  not  mutagenic. 

Mutagenicity  studies  with 
chlorothalonil  include  gene  mutation 
assays  in  bacterial  and  mammalian 
cells;  in  vitro  and  in  vivo  chromosomal 
aberration  assays;  DNA  repair  assays  in 
bacterial  systems;  and  cell 
transformation  assays.  All  were  negative 
vrith  the  following  two  exceptions: 

a.  Chlorothalonil  was  positive  in  an  in 
vitro  chromosomal  atjerration  assay  in 
(Chinese  Hamster  Ovary  (CHO)  cells 
without  metabolic  activation  but  was 
negative  with  metabolic  activation. 

o.  In  iivo  chromosomal  aberration 
studies  in  rats  and  mice  were  negative 
and  one  study  in  the  Chinese  hamster 
was  equivocal.  The  results  of  this  study 
could  not  be  confirmed  in  a  subsequent 
study  at  higher  doses.  The  conclusion 
was  that  chlorothalonil  does  not  cause 
chromosome  aberrations  in  bone 
marrow  cells  of  the  Chinese  hamster,  h 
can  be  concluded  that  chlorothalonil 
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does  not  have  clastogenic  potential  in 
intact  mammalian  systems. 

In  bacterial  DNA  repair  tests, 
chlorothalonil  was  negative  in  Bascillus 
subtilis,  but  was  positive  in  Salmonella 
typhimurium.  In  an  in  vivo  DNA 
binding  study  in  rats  with  14C- 
chlorothalonil.  there  was  no  covalent 
binding  of  the  radiolabel  to  the  DNA  of 
the  kidney,  the  target  organ  for 
chlorothalonil  toxicity  in  rodents. 

c.  The  mutagenic  potential  of  the  4- 
hydroxy  metabolite  has  also  been 
evaluated  for  a  variety  of  endpoints  and 
it  is  concluded  that  it  is  not  mutagenic. 
The  4-hydroxy  metabohte  has  been 
tested  in  gene  mutations  assays  in 
bacterial  and  mammalian  cells;  in  vivo 
and  in  vitro  chromosome  aberration 
studies;  a  DNA  repair  assay  in  the 
Salmonella  typhimurium;  and  a  cell 
transformation  assay. 

The  4-hydroxy  metabolite  was 
positive  in  only  one  assay,  an  in  vitro 
chromosome  aberration  assay  in  CHO 
cells.  In  vivo,  the  4-hydroxy  metabolite 
was  negative  in  a  bone  marrow 
chromosome  aberration  study  in 
Chinese  hamsters.  Dominant  lethal 
studies  in  rats  and  mice  were  clearly 
negative  in  rats  and  equivocal  in  mice. 
Because  it  was  negative  in  vivo  in 
studies  to  test  for  chromosome  damage, 
it  can  be  concluded  that  the  4-hydroxy 
metabohte  does  not  have  clastogenic 
potential  in  intact  mammalian  systems 

3.  Developmental  and  reproductive 
toxicity,  a.  A  developmental  toxicity 
study  with  rats  given  gavage  doses  of  0, 
25.  100,  and  400  mg/kg  body  weight/day 
of  chlorothalonil  from  days  6  through  15 
of  gestation  resulted  in  a  no  observed 
effect  level  (NOEL)  for  maternal  toxicity 
of  100  mg/kg/ day  based  on  increased 
mortality,  reduced  body  weight,  and  a 
slight  increase  in  early  resorptions  at  the 
highest  dose.  There  were  no 
developmental  effects  observed  at  any 
dose  in  this  study. 

b.  A  developmental  toxicity  study  in 
rabbits  given  gavage  doses  of  0,  5, 10,  or 
20  mg/kg/ day  of  chlorothalonil  on  days 
7  ihrou^  19  of  gestation  resulted  in  a 
maternal  NOEL  of  10  mg/kg/day.  Effects 
observed  in  the  dams  in  the  high-dose 
group  were  decreased  body  weight  gain 
and  reduced  food  consumption.  There 
were  no  developmental  effects  observed 
in  this  study. 

c.  A  two-generation  reproduction 
study  in  rats  fed  diets  containing  0,  500, 
1.500  and  3,000  ppm  of  chlorothalonil 
resulted  in  a  reproductive  NOEL  of 
1.500  ppm  (equivalent  to  115  mg/kg/ 
day)  based  on  lower  neonatal  body 
weights  by  day  21. 

There  were  no  effects  seen  on  any 
reproductive  parameter  at  any  dose 
level  in  this  study. 


d.  A  developmental  toxicity  study  in 
rabbits  receiving  gavage  doses  of  0, 1, 
2.5  or  5  mg/kg/day  of  the  4-hydroxy 
metabohte  on  days  6  through  18  of 
gestation  resulted  in  a  maternal  NOEL  of 
2.5  mg/kg/day.  Effects  observed  in  the 
dams  in  the  high-dose  group  were  an 
increase  in  the  number  of  females  with 
dead  or  resorbed  fetuses  and  in  the 
number  of  aborted  fetuses.  There  were 
no  developmental  effects  observed  in 
this  study. 

*  e.  A  three-generation  reproduction 
study  in  rats  fed  diets  containing  0. 10, 
60  and  125  ppm  of  the  4-hydroxy 
metabolite,  resulted  in  a  NOEL  of  10 
ppm  (equivalent  to  0.5  mg/kg/day) 
based  on  lower  neonatal  body  weights 
on  days  14  and  21  of  lactation.  The 
reduction  of  pup  growth  at  the  two 
highest  dose  levels  during  the  later  part 
of  the  gestation  period  can  be  attributed 
to  the  direct  ingestion  of  the  adult  diet 
by  the  pups  which  resulted  in 
inordinately  high  doses  (per  kg  of  body 
weight)  of  the  test  material  for  the  pups 
as  compared  to  the  adults.  There  were 
no  effects  seen  on  any  reproductive 
parameter  at  any  dose  level  in  this 
study.  The  reproductive  NOEL  was  the 
highest  dose  tested. 

/.  A  one  generation  reproduction 
study  in  rats  was  conducted  to  further 
define  the  NOEL  for  the  reduction  in 
pup  growth  observed  during  lactation  in 
the  three  generation  reproduction  study 
with  the  4-hydroxy  metabolite.  Dietary 
levels  of  0,  10.20,  30.  60  and  120  ppm 
of  the  4-hydroxy  metabolite  were  fed  to 
rats.  Two  Utters,  Fla  and  Fib  were 
evaluated.  The  NOEL  in  this  study  was 
determined  to  be  30  ppm  (equivalent  to 
1.5  mg/kg/day). 

4.  Subchronic  toxicity,  a.  A 
subchronic  toxicity  study  (90-days)  was 
conducted  in  rats  with  chlorothalonil  at 
doses  of  0.  1.5.  3.0.  10  and  40  mg/kg 
bwt.  Treatment-related  hyperplasia  and 
hyperkeratosis  of  the  forestomach  were 
observed  at  the  two  highest  dose  levels. 
Although  the  initial  histopathological 
evaluation  did  not  demonstrate  any 
nephrotoxicity,  a  subsequent  evaluation 
observed  a  treatment-related  increase  in 
hyperplasia  of  the  proximal  tubule 
epithelium  at  40  mg/kg  bwt.  in  the  male 
rats  but  not  in  the  females.  The  no  effect 
level  for  renal  histopathology  was  10 
mg/kg  bwt.  in  males  and  40  mg/kg  bv»ft. 
in  females. 

b.  A  90-day  oral  toxicity  study  was 
conducted  in  dogs  with  dose  levels  of 
technical  chlorothalonil  of  15, 150  and 
750  mg/kg  bwt./day.  The  two  highest 
dosages  resulted  in  lower  body  weight 
gain  in  male  dogs.  The  NOAEL  was  15 
mg/kg/day.  There  were  no  macroscopic 
or  microscopic  tissue  alterations  related 


to  chlorothalonil  and  there  were  no 
signs  of  renal  toxicity. 

c.  A  subchronic  toxicity  study  (60- 
days)  was  conducted  in  rats  with  the  4- 
hydroxy  metabolite  at  doses  of  0,  10.  20. 
40,  75.  125.  250,  500,  and  750  mg/kg 
bwt.  The  NOEL  was  determined  to  be  20 
mg/kg/day.  Treatment-related  effects 
observed  at  higher  doses  included 
changes  in  hematopoietic  and  clinical 
chemistry  parameters,  mild 
hemosiderosis,  toxic  hepatitis,  and 
microscopic  degeneration  in  several 
organs. 

d.  Two  21-day  dermal  toxicity  studies 
have  been  conducted  with  technical 
chlorothalonil.  In  the  initial  study  doses 
of  50,  2.5  and  0.1  mg/kg  bwt./day  were 
administered  to  rabbits.  The  NOEL  for 
systemic  effects  was  greater  than  50  mg/ 
kg  bwt./day  and  the  NOEL  for  dermal 
irritation  was  0.1  mg/k^  bwt./day. 

e.  A  subsequent  21 -day  dermal  study 
was  conducted  in  male  rats,  to 
specifically  evaluate  the  potential  for 
nephrotoxicity  in  this  laboratory  species 
following  dermal  dosing.  In  this  study 
the  doses  were  60,  100.  250  and  600  mg/ 
kg  bwt./day.  The  NOEL  for 
nephrotoxicity  was  greater  than  600  mg/ 
kg  bwt./day. 

5.  Estrogenic  effects.  Based  upon  all  of 
the  chronic  toxicity,  teratogenicity, 
mutagenicity  and  reproductive  studies 
conducted  with  chlorothalonil  and  its 
metabolites,  including  the  4-hydroxy 
metabolite,  there  were  no  results  which 
indicate  any  potential  to  cause 
estrogenic  effects,  or  endocrine 
disruption.  These  effects  would  have 
manifested  themselves  in  these  studies 
as  reproductive  or  teratogenic  effects,  or 
by  producing  histopathological  chemges 
in  estrogen  sensitive  tissues  such  as  the 
uterus,  mammary  glands  or  the  testes. 
Thus,  it  can  be  concluded  based  upon 
the  in  vivo  studies,  that  chlorothalonil 
does  not  cause  estrogenic  effects. 

6.  Chronic  toxicity,  a.  A  12-month 
chronic  oral  toxicity  study  in  Beagle 
dogs  was  conducted  with  technical 
chlorothalonil  at  dose  levels  of  15,  150 
and  500  mg/kg/day.  The  NOAEL  was 
150  mg/kg/day  based  on  lower  blood 
albumin  levels  at  the  highest  dose. 
There  was  no  nephrotoxicity  observed 
at  any  dose  in  this  study.  This  study 
replaced  an  old  outdated  study  that  was 
not  conducted  under  current  guidelines 
and  did  not  use  the  ciurent  technical 
material. 

b.  A  chronic  feeding/carcinogenicity 
study  with  Fischer  344  rats  at  dose 
levels  of  0,  40,  80  or  175  mg/kg/day  of 
technical  chlorothalonil  for  116  weeks 
in  males  or  129  weeks  in  females, 
resulted  in  a  statistically  higher 
incidence  of  combined  renal  adenomas 
and  carcinomas.  At  the  high  dose, 
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which  was  above  the  MTD,  there  was 
also  a  statistically  significant  higher 
incidence  of  tumors  of  the  forestomach 
in  female  rats. 

c.  In  a  second  chronic  feeding/ 
carcinogenicity  study  with  technical 
chlorothalonil  in  Fischer  344  rats, 
designed  to  define  the  NOEL  for  tiunors 
and  the  preneoplastic  hyperplasia, 
animals  were  fed  diets  which  resulted 
in  dose  levels  of  0,  2,  4. 15  or  175  mg/ 
kg/day.  The  NOEL  in  this  study,  based 
on  renal  tubular  hyperplasia,  was  a 
nominal  dose  of  2  mg/kg  bwt./day. 
Because  of  the  potential  for 
chlorothalonil  to  bind  to  diet,  the  2  mg/ 
kg  bwt./day  dose,  expressed  as  unbound 
chlorothalonil  is  1.8  mg/kg  bwt./day. 
The  NOEL  for  hyperplasia  and 
hyperkeratosis  of  the  forestomach  was  4 
mg/kg  bwt./day  or  a  dose  of  3.8  mg/kg 
bwt./day  based  on  imbound 
chlorothalonil. 

d.  A  2-year  carcinogenicity  study, 
conducted  in  Q>-1  mice  with  technical 
chlorothalonil  at  dietary  levels  of  0,  750 
and  1,500  or  3,000  ppm  (equivalent  to 
0, 107,  214  or  428  mg/kg/day),  resulted 
in  a  statistically  higher  incidence  of 
squamous  cell  carcinoma  of  the 
forestomach  in  both  sexes,  and  a 
statistically  higher  incidence  of 
combined  renal  adenoma/carcinoma  in 
only  the  male  mice  receiving  the  low 
dose.  There  were  no  renal  tiunors  in  any 
female  mouse  in  this  study. 

e.  A  2-year  carcinogenicity  study  in 
male  CD-I  mice  for  the  purpose  of 
establishing  the  no  effect  level  for  renal 
and  forestomach  effects  associated  with 
technical  chlorothalonil,  was  conducted 
at  dietary  levels  of  0, 10/15.  40. 175,  or 
750  ppm  (equivalent  to  0. 1.4/2.1,  5.7, 
25  or  107  mg/kg/day).  The  NOEL  level 
for  renal  effects  was  40  ppm  and  the 
NOEL  for  forestomach  effects  was  15 
ppm.  This  study  did  not  duplicate  the 
results  fi-om  the  previous  study  where  a 
statistically  higher  incidence  of  renal 
tumors,  when  compared  to  controls,  was 
observed  at  750  ppm.  No  tumors  were 
observed  at  this  dose  level  in  this  study. 

/.  A  chronic  feeding/carcinogenicity 
study  with  CD  rats  at  doses  of  0.  0.5,  3.0, 
15,  or  30  mg/kg/day  has  been  conducted 
with  the  4-hy(hoxy  metabolite.  Because 
of  the  severity  of  the  toxicity  observed 
during  the  first  six  months  of  the  study, 
the  two  highest  dose  levels  were 
reduced  to  10  and  20  mg/kg/day.  The 
animals  receiving  the  highest  dose  were 
terminated  at  1 2  months.  There  were  no 
neoplastic  effects  at  any  dose  level  and 
the  NOEL  for  chronic  toxicity  was  3  mg/ 
kg/day.  At  the  higher  dose  levels,  the 
treatment  related  effects  included 
microcytic  anemia  with  an  increased 
number  of  reticulocytes  and 
metarubricytes,  hypocellular  bone 


marrow,  hemosiderin  deposition  in  liver 
and  bone  marrow  and  serum 
biochemistry  changes  and  degenerative 
tissue  changes  related  to  hypoxia. 

g.  A  carcinogenicity  study  in  CD-I 
mice  was  conducted  at  dietary  levels  of 
0,  375.  750  and  1500  ppm  of  the  4- 
hydroxy  metabolite.  The  mean  body 
weights  of  the  high  dose  males  and 
females  were  4-15%  and  5-18%  lower, 
respectively,  when  compared  to 
controls.  Liver  weights  were  also  higher 
at  the  highest  dietary  level.  There  was 
no  increase  in  the  incidence  of  any 
malignant  or  benign  tumor  at  any  dose 
in  this  study. 

In  1987,  tne  Office  of  Pesticide 
Programs'  Toxicology  Branch  Peer 
Review  Committee  classified 
chlorothalonil  as  a  B2  (probable  human 
carcinogen),  based  on  evidence  of 
carcinogenicity  in  the  forestomach  and 
kidneys  of  rats  and  mice.  The  Agency 
currently  regulates  chlorothalonil  as  a 
B2  carcinogen  although  ISK  Biosciences 
Corporation  has  provided  a  significant 
amount  of  mechanistic  data  indicating 
that  the  tumors  result  from  a  threshold 
mechanism.  A  potency  factor,  Qi  * ,  of 
0.00766  (mg/kg/day)-l  has  been  used  by 
the  Agency  when  conducting 
mathematical  modeling  to  estimate 
carcinogenic  risk  to  man.  ISK 
Biosciences  Corporation  believes  that 
because  the  nephrotoxicity  seen  in  the 
rat  is  due  to  a  threshold  mechanism,  any 
risk  associated  with  chlorothalonil  can 
be  managed  using  the  margin  of  safety 
(exposure)  approach. 

Numerous  metabolism  and  toxicology 
studies  indicate  that  chlorothalonil  is 
non-genotoxic,  and  produces  a  species 
specific  renal  toxicity  in  the  rat  that 
eventually  may  lead  to  tumor  formation 
through  an  epigenetic  mechanism. 
Studies  comparing  metabolism  and 
toxicological  effects  in  dogs  with  those 
in  rats  demonstrate  that  the  renal  effects 
observed  in  the  rat  are  due  to  the 
exposure  of  the  kidney  of  the  rat  to 
significant  levels  of  nephrotoxTc  thiol 
metabolites  of  chlorothalonil. 

The  4-hydroxy  metabolite  was  not 
tumorigenic  in  either  the  rat  or  mouse. 
Reference  Dose  (RfD):  The  no  effect 
level  for  chlorothalonil  in  the  rat  is  1.8 
mg/kg  bwt.  based  on  the  nephrotoxicity 
observed  in  the  chronic  study.  The  no 
effect  level  in  the  dog  was  15  mg/kg 
bwt.  in  the  90-day  study  and  1 50  mg/ 
kg  bv^.  based  on  the  one-year  study.  No 
effect  levels  for  maternal  toxicity  from 
developmental  studies  are  10  mg/kg 
bwt.  in  rabbits  and  100  mg/kg  bwt.  in 
the  rat.  The  no  effect  level  for  pup 
growth  in  the  reproduction  study  was 
1 ,500  mg/kg  bwt.  which  would  be  most 
conservatively  estimated  as  equating  to 
approximately  75  mg/kg  bwt.  The  data 


indicate  that  the  nephrotoxicity  in  the 
rat  is  produced  through  a  mechanism 
for  which  there  is  a  clear  threshold.  In 
a  study  which  measured  cell  turnover  in 
the  rat  kidney  with  BRDU,  a  NOEL  was 
estabhshed  at  1.5  mg/kg  bwt.  Other 
chronic  studies  have  established  the 
NOEL  for  hyperplasia  in  the  kidney  to 
be  1.8  mg/kg  bwt.  If  all  the  available 
toxicity  data  in  laboratory-  animals  are 
considered  without  regard  to 
applicability  to  humans,  the  lowest 
NOEL  for  any  adverse  effect  would  be 
1.5  mg/kg  bwt./day.  Because  the 
mechanism  of  toxicity  which  is  related 
to  the  tumor  formation  in  the  kidney  has 
been  shown  to  have  a  threshold,  the  use 
of  the  normal  100-fold  safety  factor  in 
conjunction  with  the  1.5  mg/kg  no 
observable  effect  level  would  produce  a 
reference  dose  which  would  provide 
more  than  adequate  safety  for  all  of  the 
possible  effects  seen  in  any  laboratory 
animal. 

In  the  two  reviews  of  chlorothalonil 
by  the  Joint  Meeting  of  Pesticide 
Residue  Experts,  and  the  review  by  the 
World  Heath  Organization's 
International  Program  For  Chemical 
Safety,  these  esteemed  groups 
concluded  that  the  rat  was  not  the 
appropriate  species  to  use  in 
consideration  of  the  risk  assessment  for 
man.  They  concluded  that  the  dog  was 
the  more  appropriate  species  for 
determination  of  subchronic  and 
chronic  effects.  If  the  toxicological  data 
for  the  dog  were  used,  the  NOEL  would 
be  at  least  15  mg/kg  bwt.,  based  on  the 
most  recent  90-daY  study  in  the  dog. 

The  NOEL  for  the  4-hydroxy 
metabolite  based  on  the  reduction  of 
weight  gain  late  in  the  lactation  period 
in  a  reproduction  study  would  be  30 
ppm  or  1.5  mg/kg/  day.  This  was  not  a 
reproductive  effect.  The  NOEL  based  on 
chronic  toxicity  in  the  rat  would  be  3.0 
mg/kg  bwt/day. 

Therefore,  under  the  most 
conservative  scenario,  the  reference 
dose  for  chlorothalonil  including  its  4- 
hydroxy  metabolite  would  be  1.5  mg/kg 
bwt./day  divided  by  a  100-fold  safety 
factor  or  0.015  mg/kg  bwt./day  with  a 
threshold  model  being  used  for 
carcinogenic  risk  assessment.  In  the 
scenario  that  uses  the  toxicological  data 
in  the  dog,  the  reference  dose  would  be 
15  mg/kg  bwt./day.  divided  by  a  safety 
factor  of  100  or  0.15  mg/kg  bwt./day. 

C.  Aggregate  Exposure 

The  following  is  a  description  of  the 
likelihood  of  exposiu^  to  chlorothalonil 
from  various  routes; 

1.  Dietary  exposure  (Food).  No 
residues  of  chlorothalonil  per  se  will  be 
added  to  the  total  exposure  of 
chlorothalonil  from  consumption  of 
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meat  or  milk  from  livestock  which  were 
fed  chlorothalonil-treated  commodities. 
Residues  of  4-hydroxy-2.5,6- 
trichloroisophthalo-nitrile  on  crops 
treated  with  products  containing 
chlorothalonil  are  a  very  low  percentage 
of  the  total  crop  residue.  Although  4- 
hydroxy-2.5,6-trichloroisophthalonitrile 
will  transfer  to  meat  and  milk,  the  levels 
present  on  feedstuffs  which  are 
available  for  transfer  are  low.  Presently, 
there  are  very  few  uses  of  chlorothalonil 
which  involve  Uvestock  commodities. 
Meat  and  milk  tolerances  for  4-hydroxy- 
2,5.6-trichloroisophthalonitrile  are 
needed  to  support  the  reregistration  of 
chlorothalonil. 

2.  Drinking  water.  Chlorothalonil  was 
included  for  monitoring  in  the  National 
Survey  of  Pesticides  in  Drinking  Water 
Wells  conducted  by  EPA.  No 
chlorothalonil  residues  were  detected  in 
any  of  the  1,300  community  water 
systems  and  domestic  wells  (using 
methodology  for  chlorothalonil  having  a 
limit  of  detection  [LOD]  of  0.06  mg/1 
and  limit  of  quantitation  of  0.12  mg/1). 
The  absence  of  chlorothalonil  detections 
in  the  National  Survey  provides 
adequate  information  to  conclude  that 
chlorothalonil  is  not  a  contaminant  in 
drinking  water  wells  and  that  the 
population  is  not  exposed  to 
chlorothalonil  in  these  water  sources. 
These  findings  are  consistent  with  the 
known  physical/  chemical  properties  of 
chlorothalonil  including  low  water 
solubihty  (0.9  ppm)  and  high  affinity  for 
organic  matter  including  soil.  It  has  also 
been  demonstrated  that  chlorothalonil 
does  not  leach  into  groundwater  from 
applications  made  to  growing  crops. 

Aerobic  aquatic  metabolism  studies 
with  chlorothalonil  establish  a  half-life 
in  natural  aquatic  habitats  of  less  than 
10  hours,  dep>ending  on  enviroiunental 
conditions.  Considering  the  short  half- 
life  of  chlorothalonil  in  natural  water/ 
sediment  systems  and  that  surface  water 
is  filtered  and  treated  prior  to 
consumption,  chlorothalonil  is  not 
likely  to  be  present  in  drinking  water 
obtained  from  natujal  surface  water 
systems. 

If  the  exposure  estimate  is  based  on 
the  surface  water  concentration  recently 
cited  by  EPA,  it  is  concluded  that  the 
average  concentration  in  siu"face  water 
would  be  less  than  0.002  ppb.  Assuming 
that  everyone  in  the  US  consumed 
untreated  surface  water,  the  exposure  to 
chlorothalonil  to  the  general  population 
would  be  less  than  5.8  x  IO-7  mg/kg 
bwt./day.  This  would  be  a  worst  case 
scenario. 

The  4-hydroxy  metabolite  did  not 
leach  into  ground  water  in  a  prospective 
groundwater  study,  therefore,  no  intake 


of  this  metabolite  would  be  anticipated 
from  drinking  water. 

3.  Non-dietary  exposure.  Potential 
non-dietary  exposures  to  chlorothalonil 
may  result  from  the  following  uses  of 
chlorothalonil.  In  each  case,  the 
exposiu^  would  be  from  the  dermal 
route  and  only  for  an  intermittent 
duration.  The  two  21-day  dermal 
studies  that  have  been  conducted  in  the 
rabbit  and  rat  indicate  that  there  is  no 
nephrotoxicity  associated  with  the 
dermal  exposure  to  chlorothalonil  at 
dose  levels  up  to  600  mg/kg/day. 
Therefore,  the  exposures  from  the  uses 
of  chlorothalonil  listed  below,  would 
not  be  expected  to  add  to  the 
carcinogenic  risk  associated  with 
chlorothalonil. 

Because  the  4-hydroxy  metabolite  is  a 
soil  metabolite,  no  significant  exposure 
would  be  anticipated  through  non- 
dietary  routes.  Although  some 
hydrolysis  of  chlorothalonil  to  the  4- 
hydroxy  metaboUte  may  occur  at  a  basic 
pH  in  some  paint  or  wood  treatment 
products,  the  anticipated  exposure 
when  the  products  dry  would  be 
negUrable. 

a.  Golf  course  uses.  Chlorothalonil 
products  are  commonly  applied  to  golf 
course  tees  and  greens  to  control  a  broad 
complex  of  turf  diseases.  Application  to 
golf  course  fairways  is  much  less 
common.  Golf  is  not  a  game  played  by 
infants  or  small  children,  therefore  no 
exposure  to  infants  and  children  would 
be  anticipated. 

b.  Residential  owner  uses. 
Applications  of  chlorothalonil  products 
to  home  lawns  are  rare.  Thus,  there  is 
very  little  exposure  to  chlorothalonil 
related  to  use  on  residential  turf. 
Applications  to  roses  and  other 
ornamentals  in  home  gardens  is  also  a 
minor  use  of  chlorothalonil. 

c.  Paint.  Chlorothalonil  is  used  in 
paints  and  stains  for  control  of  mildew 
and  molds  on  exterior  surfaces  of 
buildings.  Chlorothalonil  is  also 
occasionally  used  for  interior  paints,  but 
this  use  represents  only  a  small 
proportion  of  the  chlorothalonil  used  in 
paints.  About  2%  of  the  chlorothalonil 
used  in  paint  is  used  in  interior  paint; 
however,  only  0.2%  or  less  of  the 
interior  paints  in  the  United  States 
contain  chlorothalonil.  In  paints, 
chlorothalonil  is  tightly  bound  within 
the  matrices  of  the  paint;  thus,  effective 
control  of  mildew  may  last  for  several 
years. 

d.  Grouts.  Chlorothalonil  is  used  in 
cement  tile  grouts  for  control  of  mildew 
and  molds.  Chlorothalonil  is  bound 
within  the  grout  matrices  and  very  little 
is  available  for  exposure.  This  is  a  minor 
use  of  chlorothalonil  and  non- 
occupational dermal  exposure  of 


humans  to  chlorothalonil  from  this 
source  is  extremely  low. 

e.  Wood  treatment.  Chlorothalonil  is 
not  used  for  pressure-treating  wood.  It  is 
used  for  control  of  sapstain  as  a  siu'face 
treatment  on  rough-cut,  newly-sawn 
lumber  to  protect  it  from  molds  and 
mildews  while  drying.  Being  a  surface 
residue,  it  is  removed  during  the 
finishing  operations  prior  to  sale  of  the 
wood.  Chlorothalonil  does  not  occur  in 
structural  wood  used  for  residential  or 
occupational  scenarios. 

D.  Cumulative  Effects 

ISK  Biosciences  has  considered  the 
potential  for  cumulative  effects  of    . 
chlorothalonil  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
Chlorothalonil  is  a  halogenated 
benzonitrile  fungicide  which  readily 
undergoes  displacement  of  the  chlorines 
in  the  2,  4  and  6  positions  by 
glutathione  and  other  thiol  containing 
amino  acids  and  proteins.  In  the  rat,  the 
glutathione  binding,  absorption  and 
subsequent  metabolism  to  form  the  di- 
and  tri-thiol  metaboUtes  occiu'  at 
sufficient  levels  to  produce  a 
nephrotoxic  effect.  In  dogs  where  this 
mechanism  does  not  occur  to  produce 
thiol  metabolites,  nephrotoxicity  does 
not  occur.  ISK  Biosciences  does  not 
have  any  information  to  indicate  that 
toxic  effects  observed  in  rats  occur 
through  a  mechanism  which  is  common 
to  any  other  agricultural  chemical. 
Thus,  consideration  of  common 
mechanisms  of  toxicity  is  not 
appropriate  at  this  time. 

Chlorothalonil  should  not  be 
confused  with  chemicals  classified  as 
chlorinated  hydrocarbon  pesticides 
which  have  significantly  different 
chemical  and  biological  properties. 

There  would  be  no  cumulative  effects 
expected  between  chlorothalonil  and  its 
4-hydroxy  metabolite  because  each 
affects  a  different  toxicological 
endpolnt. 

E.  Safety  Determination 

1.  U.S.  population.  The  majority  of 
exposure  to  chlorothalonil  and  its  4- 
hydroxy  metabolite  would  be  expected 
to  occur  from  the  diet.  In  EPA's  Dietary 
Exposure  Analysis  for  the  Use  of 
Chlorothalonil  in/on  Meat  and  Milk 
Products,  dated  April  23.  1996,  the 
Agency  determined  that  "Chlorothalonil 
does  not  pose  a  significant  chronic  or 
acute  dietary  risk  for  uses  that  are 
currently  pubUshed  or  for  uses 
recommended  by  CBRS  for 
registration".  The  Agency  concluded 
that  because  of  the  instability  of 
chlorothalonil  in  meat  and  milk,  that 
even  in  misuse,  residues  of 
chlorothalonil  would  not  transfer  from 


Federal  Register  /  Vol.  62.  No.  133  /  Friday,  July  11.  1997  /  Notices 


37251 


animal  feed  items  to  meat  and  milk.  The 
EPA  determined  that  the  4-hydroxy 
metabolite  would  be  a  residue  in  meat 
and  milk  and  that  the  chronic  RfD  for 
chlorothalonil  would  be  sufficient  for 
the  metabolite. 

The  Agency  calculated  that  the 
Anticipated  Residue  Contribution  when 
the  tolerances  for  meat  and  milk  are 
approved,  would  be  6.8%  for  the 
general  population  and  37%  for  non- 
nursing  infants  (<1  yr.  old).  In 
estimating  the  carcinogenic  risk,  the 
Agency  indicated  that  since  the  4- 
hydroxy  metabolite  was  not 
carcinogenic,  and  that  no  residues  of 
chlorothalonil  would  transfer  to  meat 
and  milk,  the  carcinogenic  risk 
calculated  for  chlorothalonil  would  not 
be  affected  by  this  tolerance. 

The  Agency  has  used  a  linearized 
model  to  estimate  the  carcinogenic  risk 
associated  with  chlorothalonil.  whereas 
ISK  Biosciences  believes  that  a 
threshold  based  model  is  appropriate. 

Because  the  worst  case  assumptions 
for  human  exposure  from  drinking 
water  indicate  that  exposure  would  be 
only  1%  of  the  dietary  exposure,  the 
risk  assessment  is  not  significantly 
altered  by  considering  the  exposure 
from  drinking  water. 

2.  Infants  and  children.  There  is  a 
complete  database  for  chlorothalonil 
which  includes  pre-  and  post-natal 
developmental  toxicity  data  as  well  as 
mechanistic  data  related  to  the  rodent 
specific  nephrotoxicity  observed  in 
subchronic  and  chronic  studies.  The 
toxicological  effects  of  chlorothalonil  in 
rodents  are  well  understood. 
Chlorothalonil  has  a  low  level  of 
toxicity  in  dogs. 

In  a  two-generation  reproduction 
study  in  rats,  all  reproductive 
parameters  investigated  showed  no 
treatment-related  effects  except  pup 
weight  gain.  Specifically,  the  weights  of 
pups  exposed  to  chlorothalonil  were 
comparable  to  controls  at  parturition 
through  day  four  of  lactation.  It  was 
only  ajfter  day  four  of  lactation,  when 
the  pups  begin  to  consume  the  test  diet, 
that  body  weight  gain  lags  behind 
controls.  This  only  occurred  at  the 
highest  dose  tested,  3,000  ppm.  The 
dose  of  chlorothalonil  the  pups  would 
receive  would  be  far  in  excess  of  the 
estimated  adult  dose  of  150  mg/kg 
(3,000  ppm/20).  The  doses  for  the  pups 
could  have  easily  exceeded  500  mg/kg 
bwt./day.  Dose  levels  of  375  mg/kg  bwt. 
and  above  have  been  shown  to 
significantly  affect  body  weight  in  the 
rat.  Therefore,  the  reduction  of  body 
weight  gain  observed  in  the 
reproduction  study  is  considered  to  be 
comparable  to  the  effects  that  have  been 


observed  in  older  rats.  The  NOEL  for 
this  effect  was  1,500  ppm. 

In  a  three  generation  reproduction 
study  and  a  subsequent  one  generation 
study  with  the  4-hydroxy  metabolite, 
there  were  no  reproductive  effects  even 
at  a  dose  that  produced  parental 
toxicity.  Although  a  reduction  in  pup 
growth  was  noted  at  dietary 
concentrations  of  60  ppm  and  higher,  it 
could  be  attributed  to  an  inordinately 
high  dose  of  the  test  material  received 
by  the  pups  when  compared  to  adults. 

In  developmental  toxicity  studies 
conducted  in  the  rat  and  the  rabbit, 
chlorothalonil  did  not  cause  any 
developmental  effects  even  at  dose 
levels  that  produced  significant 
maternal  toxicity.  In  the  rabbit  a  dose 
level  of  20  mg/k^  caused  maternal 
toxicity,  but  there  were  no 
developmental  effects,  and  in  the  rat  a 
dose  level  of  400  mg/kg  caused  maternal 
toxicity  without  developmental  toxicity. 

In  a  developmental  toxicity  study 
conducted  with  the  4-hydroxy 
metabolite  there  were  no  developmental 
effects  even  at  doses  that  produced 
significant  maternal  toxicity.  A  dose  of 
5  mg/kg  produced  maternal  toxicity  but 
there  were  no  developmental  effects. 

The  extensive  dataoase  that  is . 
available  for  chlorothalonil  and  its  4- 
hydroxy  metabolite  is  devoid  of  any 
indication  that  either  material  would 
represent  any  unusual  or 
disproportionate  hazard  to  infants  or 
children.  Therefore,  there  is  no  need  to 
impose  an  additional  lOX  safety  factor 
for  infants  or  children.  The  standard 
uncertainty  fiactor  of  lOOX  should  be 
used  for  all  segments  of  the  human 
population  when  calculating  risks 
associated  with  chlorothalonil  or  its  4- 
hydroxy  metabolite. 

F.  International  Tolerances 

A  maximum  residue  level  has  not 
been  set  for  the  4-hydroxy  metabolite  of 
chlorothalonil  in  milk  and  meat  by  the 
Codex  AUmentarius  Commission.  The 
data  indicate  that  no  tolerance  would  be 
necessary  for  chlorothalonil  on  milk  and 
meat  since  it  would  not  be  expected  to 
transfer  from  animal  feed  items  to  these 
commodities.     (PM  22) 

2.  Novartis 

PP  9F3740,  PP  5F4424,  PP  5F4591,  PP 
5F4498 

EPA  has  received  pesticide  petitions 
(PP)  9F3740.  5F4424,  5F4591,  5F4498 
from  Novartis  Crop  Protection  Inc..  PO 
Box  18300.  Greensboro.  NC  27419.  The 
petition  proposes,  to  amend  40  CFR  part 
180.  by  estabUshing  a  tolerance  for  the 
residues  of  the  fungicide  Propiconazole. 
which  is  a  triazole  fungicide  registered 


for  use  on  many  crops,  including 
bananas,  celery,  com,  grasses  grown  for 
seed,  mint  (West  of  the  Cascade 
Moimtains).  pecans,  peanuts,  rice,  small 
grains  (barley,  oats.  rye.  wheat),  stone 
fruit,  and  wild  rice.  Use  rates  range  from 
0.07  to  0.22  pound  (lb.)  active 
ingredient  per  acre.  Petitions  currently 
pending  for  propiconazole  include:  the 
tree  nuts  (PP  9F3740);  drybean  and 
soybeans  (PP  5F4424);  berry  crop 
grouping,  carrots,  and  onions  (PP 
5F4591):  and  alfalfa  and  sorghum  (PP 
5F4498). 

A.  Residue  Chemistry 

1.  Metabolism.  Novartis  beUeves  the 
studies  supporting  propiconazole 
adequately  characterize  metabolism  in 
plants  and  animals.  The  metabolism 
profile  supports  the  use  of  an  analytical 
enforcement  method  that  accoimts  for 
combined  residues  of  propiconazole  and 
its  metabolites  which  contain  the  2.4- 
dichlorobenzoic  acid  (IXSA)  moiety. 

2.  Analytical  methodology.  Novartis 
has  submitted  a  practical  analytical 
method  involving  extraction,  filtration, 
conversion,  partition,  derivitization,  and 
sohd  phase  cleanup  with  analysis  by 
confinnatory  gas  chromatography  using 
electron  capture  detection  (ECD).  The 
total  residue  method  is  used  for 
determination  of  propiconazole  and  its 
metaboUtes.  The  limit  of  quantitation 
(LOQ)  for  the  method  is  0.05  part  per 
miUion  (ppm). 

3.  Magnitude  of  residue.  Field  residue 
trials  have  been  conducted  at  various 
rates,  timing  intervals,  and  applications 
methods  to  represent  the  use  patterns 
which  would  most  likely  result  in  the 
highest  residues.  For  all  samples,  the 
total  residue  method  was  used  for 
determination  of  the  combined  residues 
of  parent  and  its  metabolites  which 
contain  the  DCBA  moiety. 

B.  Toxicological  Profile 

The  following  mammahan  toxicity 
studies  have  been  conducted  to  support 
the  tolerances  of  propiconazole: 

A  rat  acute  oral  study  with  a  LD50  of 
1,517  mg/kg. 

A  rabbit  acute  dermal  study  with  a 
LD50  >  6,000  mg/kg. 

A  rat  inhalation  study  with  a  LCjo  > 
5.8  mg/hter  air. 

A  primary  eye  irritation  study  in 
rabbits  which  showed  mild  irritation. 

A  primary  dermal  irritation  study  in 
rabbits  which  showed  slight  irritation. 

A  skin  sensitization  study  in  guinea 
pigs  which  showed  no  sensitization. 

A  21-dav  dermal  study  in  the  rabbit 
with  a  No  Observed  Effect  Level  (NOEL) 
of  200  mg/kg  based  on  clinical  signs  of 
systemic  toxicity. 
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A  28-day  oral  toxicity  study  in  the  rat 
with  a  No  Observed  Adverse  Effect 
Level  (NOAEL)  of  50  mg/kg  based  on 
increased  hver  weight. 

A  subchronic  feeding  study  in  the 
mouse  with  a  NOEL  of  20  ppra  (3  mg/ 
kg)  based  on  liver  pathologic  changes. 

A  1 3-week  feeding  study  in  the  male 
mouse  with  a  NOEL  of  20  ppm  (3  mg/ 
kg]  based  on  liver  pathologic  changes. 

A  90-day  feeding  study  in  the  rat 
with  a  NOEL  of  240  ppm  (24  mg/kg) 
based  on  reduction  in  body  weight  gain. 

A  90-day  feeding  study  in  the  dog 
with  a  NOEL  of  250  ppm  (6.25  mg/kg) 
based  on  reduced  food  intake  and 
stomach  histologic  changes. 

A  12-month  feeding  study  in  the  dog 
writh  a  NOEL  of  50  ppm  (1.25  mg/kg) 
based  on  stomach  histologic  changes. 

A  24-monfh  oncogenicity  feeding 
study  in  the  mouse  with  a  NOEL  of  100 
ppm  (15  mg/kg).  The  MTD  was 
exceeded  at  2.500  ppm  in  males  based 
on  decreased  siu^ival  and  body  weight. 
Increased  incidence  of  liver  tumor  was 
seen  in  these  males  but  no  evidence  of 
carcinogenicity  was  seen  at  the  next 
lower  dose  of  500  ppm  in  either  sex. 

A  24— month  chronic  feeding/ 
oncogenicity  study  in  the  rat  with  a 
NOEL  of  100  ppm  (5  mg/kg)  based  on 
body  weight  and  blood  chemistry.  The 
MTD  was  2,500  ppm  based  on  reduction 
in  body  weight  gain  and  no  evidence  of 
oncogenicity  was  seen. 

An  oral  teratology  study  in  the  rabbit 
with  a  maternal  NOEL  of  30  mg/kg 
based  on  reduced  food  intake  but 
without  any  fetotoxicity  even  at  the  top 
dose  of  180  mg/kg. 

An  oral  teratology  study  in  the  rabbit 
with  a  maternal  NOEL  of  100  mg/kg 
-based  on  reductions  in  body  weight  gain 
and  food  consumption  and  a  fetal  NOEL 
of  250  mg/kg  based  on  increased 
skeletal  variations  at  400  mg/kg. 

An  oral  teratology  study  in  the  rat 
with  a  maternal  and  fetal  NOEL  of  100 
mg/kg  based  on  decreased  survival, 
body  weight  gain,  and  food 
consumption  in  the  dams  and  delayed 
ossification  in  the  fetuses  at  300  mg/kg. 

A  second  teratology  study  in  the  rat 
with  a  maternal  and  fetal  NOEL  of  30 
mg/kg  based  on  reductions  in  body 
weight  gain  and  food  consumption  in 
the  dams  and  delayed  development  in 
the  fetuses  at  90  and  360/300  mg/kg. 

A  supplemental  teratology  study  in 
the  rat  involving  eight  times  as  many 
animals  pergroup  as  usually  required 
and  showing  no  teratogenic  potential  for 
the  compound. 

A  2-generation  reproduction  study  in 
the  rat  showing  excessive  toxicity  at 
5,000  ppm  without  any  teratogenic 
effects. 


A  2-generation  reproduction  study  in 
the  rat  with  no  effects  on  reproductive 
or  fetal  parameters  at  any  dose  level. 
Postnatal  growth  and  survival  were 
affected  at  the  top  dose  of  2,500  ppm, 
where  parental  toxicity  was  also 
evident.  The  NOEL  for  development 
toxicity  is  500  ppm. 

In  vitro  gene  mutation  test:  Ames 
assay  -  negative;  rat  hepatocyte  DNA 
repair  test  -  negative;  human  fibroblast 
DNA  repair  test  -  negative. 

In  vitro  chromosome  test:  human 
lymphocyte  cytogenetic  test  -  negative. 

In  vivo  mutagenicity  test:  Chinese 
hamster  bone  marrow  cell  nucleus 
aunomaly  test  -negative;  Chinese 
hamster  bone  marrow  cell  micronucleus 
test  -  negative;  mouse  dominant  lethal 
test  -  negative. 

Other  mutagenicity  test:  BALB/3T3 
cell  transformation  assay  -  negative. 

C  Threshold  Effects 

1.  Chronic  effects.  Based  on  the 
available  chronic  toxicity  data,  Novartis 
beheves  the  Reference  dose  (RfD)  for 
propiconazole  is  0.0125  mg/kg/day. 
This  RfD  is  based  on  a  1-year  feeding 
study  in  dogs  with  a  No-Observed  Effect 
Level  of  1.25  mg/kg/day  (50  ppm)  and 
an  uncertainly  factor  of  100.  No 
additional  modifying  factor  for  the 
nature  of  effects  was  judged  to  be 
necessary  as  stomach  mucosa 
hyperemia  was  the  most  sensitive 
indicator  of  toxicity  in  that  study. 

2.  Acute  toxicity.  The  risk  from  acute 
dietary  exposure  to  propiconazole  is 
considered  to  be  very  low.  The  lowest 
NOEL  in  a  short  term  exposure  scenario, 
identified  as  30  mg/kg  in  the  rat 
teratology  study,  is  24-fold  higher  than 
the  chronic  NOEL  (see  above).  Based  on 
worst -case  assumptions  the  chronic 
exposure  assessment  (see  below)  did  not 
result  in  any  margin  of  exposure  less 
than  150  for  even  the  most  impacted 
population  subgroup.  Novartis  beheves 
that  the  margin  of  exposure  for  acute 
exposure  would  be  more  than  one 
hundred  for  any  population  groups; 
margins  of  exposure  of  100  or  more  are 
considered  satisfactory. 

3.  Non-threshold  effects.  Using  the 
Guidelines  for  Carcinogenic  Risk 
Assessment  published  on  September  24, 
1986  (51  FR  33992).  the  USEPA  has 
classified  propiconazole  in  group  C  for 
carcinogenicity  (evidence  of  possible 
carcinogenicity  for  humans).  The 
compound  was  tested  in  24-month 
studies  with  both  rats  and  mice.  The 
only  evidence  of  carcinogenicity  was  an 
increase  in  liver  tumor  incidence  in 
male  mice  at  a  dose  level  that  exceeded 
the  maximum  tolerated  dose  (MTD). 
Dosage  levels  in  the  rat  study  were 
appropriate  for  identifying  a  cancer  risk. 


The  Cancer  Peer  Review  Committee 
recommended  the  RfD  approach  for 
quantitation  of  human  risk.  Therefore, 
the  RfD  is  deemed  protective  of  all 
chronic  human  health  effects,  including 
cancer. 

D.  Aggregate  Exposure 

1 .  Dietary  exposure.  For  the  purposes 
of  assessing  the  potential  dietary 
exposure  under  the  existing,  pending, 
and  proposed  tolerances  for  the  residue 
of  propiconazole  and  its  metabolites 
determined  as  2,4-dichlorobenzoic  acid, 
Novartis  has  estimated  aggregate 
exposure  based  upon  the  Theoretical 
Maximum  Residue  Concentration 
(TMRC).  The  TMRC  is  a  "worst  case" 
estimate  of  dietary  exposure  since  it 
assumes  100  percent  of  all  crops  for 
which  tolerances  are  established  are 
treated  and  that  pesticide  residues  are  at 
the  tolerance  levels,  resulting  in  an 
overestimate  of  human  exposure. 

Currently  established  tolerances  range 
from  0.05  ppm  in  milk  to  60  ppm  in 
grass  seed  screenings  and  include: 
apricots  (1.0  ppm);  bananas  (0.2  ppm); 
barley  grain  (0.1  ppm);  barley  straw  (1.5 
ppm);  cattle  kidney  and  Uver  (2.0  ppm); 
cattle  meat,  fat,  and  meat  by  products 
except  kidney  and  Uver  (0.1  ppm); 
celery  (5.0  ppm);  com  forage  and  fodder 
(12.0  ppm);  com  grain  and  sweet  (0.1); 
eggs  (0.1  ppm);  goat  kidney  and  Uver 
(2.0  ppm);  goat  meat.  fat.  and  meat  by 
products  except  kidney  and  Uver  (0.1 
ppm);  grass  forage  (0.5  ppm);  grass  hay/ 
straw  (40.0  ppm);  grass  seed  screenings 
(60.0  ppm);  hogs  kidney  and  Uver  (2.0 
ppm);  hog  meat,  fat,  and  meat  by 
products  except  kidney  and  liver  (0.1 
ppm);  horses  kidney  and  Uver  (2.0 
ppm);  horse  meat,  fat.  and  meat  by 
products  except  kidney  and  Uver  (0.1 
ppm);  milk  (0.05  ppm);  mint  tops  (0.3 
ppm  -  regional  tolerance  west  of 
Cascade  Mountains);  mushrooms  (0.1 
ppm);  nectarines  (1.0  ppm);  oat  forage 
(10.0  ppm);  oat  grain  (0.1  ppm);  oat  hay 
(30.0  ppm);  oat  straw  (1.0  ppm);  peaches 
(1.0  ppm);  peanut  hay  (20.0  ppm); 
peanut  hulls  (1.0  ppm);  peanuts  (0.2 
ppm);.  pecans  (0.1  ppm);  pineapple  (0.1 
ppm);  pineapple  fodder  (0.1  ppm); 
plums  (1.0  ppm);  poultry  Uver  and 
kidney  (0.2  ppm);  poultry  meat,  fat,  and 
meat  by  products  except  kidney  and 
Uver  (0.1  ppm);  prunes,  &«sh  (1.0  ppm); 
rice  grain  (0.1  ppm);  rice  straw  (3.0 
ppm);  wild  rice  (0.5  ppm  regional 
tolerance  Minnesota);  rye  grain  (0.1 
ppm);  rye  straw  (1.5  ppm);  sheep  kidney 
and  liver  (2.0  ppm);  sheep  meat,  fat,  and 
meat  by  products  except  kidney  and 
Uver  (0.1  ppm);  stone  fmit  crop  group 
12  (1.0  ppm);  wheat  grain  (0.1  ppm); 
and  wheat  straw  (1.5  ppm).  In  addition, 
time-limited  regional  tolerances  for 
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sorghum  grain  and  stover  at  0.1  ppm 
and  1.5  ppm,  respectively  were 
estabUsbed  to  support  a  section  18 
Crisis  exemption  in  Texas  (expiration 
date  10/31/98). 

Additional  uses  of  propiconazole 
have  been  requested  in  several  pending 
petitions. 

Proposed  tolerances  include:  PP 
5F4424  for  use  of  propiconazole  on 
drybean  and  soybean  -  dry  bean  forage 
(8.0  ppm);  dry  bean  hay  (8.0  ppm);  dry 
bean  vines  (0.5  ppm);  dry  bean  (0.5 
ppm),  soybeans  (0.5  ppm);  soybean 
fodder  (8.0  ppm);  soybean  forage  (8.0 
ppm);  soybean  hay  (25.0  ppm);  and 
soybean  straw  (0.1  ppm). 

PP  5F4591  for  use  of  propiconazole 
on  berries,  carrots  and  onions  -  berry 
crop  grouping  (1.0  ppm);  dry  bulb  onion 
(0.3  ppm);  green  onion  (8.0). 

PP  9F3740  -  tree  nut  crop  grouping 
(0.1  ppm); 

PP  5F4496  -  inadvertent/rotational 
crop  tolerances  for  alfalfa  forage  (0.1 
ppm),  alfalfa  hay  (0.1  ppm),  grain 
soighum  fodder  (0.3  ppm),  grain 
sorghum  forage  (0.3  ppm)  and  grain 
soighimi  grain  (0.2  ppm).  Other 
potential  sources  of  exposure  of  the 
general  population  to  residues  of 
propiconazole  are  residues  in  drinking 
water  and  exposure  from  non- 
occupational sources.  Review  of 
environmental  fate  data  by  the 
Environmental  Fate  and  Effects  Division 
of  USEPA  indicates  that  propiconazole 
is  persistent  and  moderately  mobile  to 
relatively  immobile  in  most  soil  and 
aqueous  environments.  No  Maximum 
Concentration  Level  (MCL)  currently 
exists  for  residues  of  propiconazole  in 
drinking  water  and  no  drinking  water 
health  advisory  levels  have  been 
established  for  propiconazole. 

2.  Drinking  water  exposure.  The 
degradation  of  propiconazole  is 
microbially  mediated  with  an  aerobic 
soil  metaboUsm  half-Ufe  of  70  days. 
While  propiconazole  is  hydrolytically 
and  photochemically  stable  (Tl/2  >100 
days),  it  binds  very  rapidly  and  tightly 
to  soil  particles  following  appUcation. 
Adsorption/desorption  and  aged 
leaching  data  indicate  that 
propiconazole  and  its  degradates  will 
primarily  remain  in  the  top  0-6  inches ' 
of  the  soil.  It  has  been  determined  that 
under  field  conditions  propiconazole 
will  degrade  with  a  half-Ufe  of 
approximately  100  days. 

3.  Non-dietary  exposure. 
Propiconazole  is  registered  for 
residential  use  as  a  preservative 
treatment  for  wood  and  for  lawn  and 
ornamental  uses.  At  this  time,  no 
reUable  data  exist  which  would  allow 
quantitative  incorporation  of  risk  from 
these  uses  into  a  himian  health  risk 


assessment.  The  exposure  to 
propiconazole  from  contacting  treated 
wood  products  is  anticipated  to  be  very 
low  since  the  surface  of  wood  is  usually 
coated  with  paint  or  sealant  when  used 
in  or  around  the  house.  The  non- 
occupational exposure  from  lawn  and 
ornamental  applications  is  also 
considered  to  be  minor.  It  is  estimated 
that  less  than  0.01  percent  of  all 
households  nationally  use 
propiconazole  in  a  residential  setting. 

Consideration  of  a  common 
mechanism  of  toxicity  is  not  appropriate 
at  this  time  since  there  is  no  reUable 
information  to  indicate  that  toxic  effects 
produced  by  propiconazole  would  be 
cumulative  with  those  of  any  other 
types  of  chemicals.  While  oUier  triazoles 
are  available  on  the  commercial  or 
consiimer  market,  siiffident  structural 
differences  exist  among  these 
compoimds  to  preclude  any  categorical 
grouping  for  ciunulative  toxicity. 
Consequently,  Novartis  is  considering 
only  the  potential  risks  of  propiconazole 
in  its  aggregate  exposure  assessment. 

E.  Safety  Determiniation 

1.  U.S.  population.  Reference  dose. 
Using  the  conservative  exposxire 
assiunptions  described  above  (100 
percent  stone  fruit  acres  treated  and 
tolerance  level  residues)  and  based  on 
the  completeness  and  reliabiUty  of  the 
toxicity  data  base  for  propiconazole, 
Novartis  has  calculated  aggregate 
exposure  levels  for  this  chemical.  The 
calculation  shows  that  only  16  percent 
of  the  RfD  will  be  utiUzed  for  the  U.S. 
population  based  on  chronic  toxicity 
endpoints.  EPA  generally  has  no 
concern  for  exposures  below  100 
percent  of  the  RfD  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Novartis  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  propiconazole  residues. 

2.  Infants  ana  children. 
Developmental  toxicity  (e.g.,  reduced 
pup  weight  and  ossification)  was 
observed  in  the  rat  teratology  studies 
and  2-generation  rat  reproduction 
studies  at  maternally  toxic  doses.  Some 
of  these  findings  are  judged  to  be 
nonspecific,  secondary  effects  of 
maternal  toxicity.  The  lowest  NOEL  for 
developmental  toxicity  was  estabUshed 
in  the  rat  teratology  study  at  30  mg/kg, 

a  level  24-fold  higher  than  the  NOEL  of 
1.25  mg/kg  on  which  the  RfD  is  based. 

Reference  dose.  Using  the  same 
conservative  exposure  assumptions  as 
employed  for  the  determination  in  the 
general  population,  Novartis  has 
calculated  that  the  percent  of  the  RfD 


that  will  be  utiUzed  by  aggregate 
exposure  to  residues  of  propiconazole  is 
26  percent  for  nursing  infants  less  than 
1  year  old,  65  percent  for  non-nursing 
infants  less  thta  1  year  old,  35  percent 
for  children  1-6  years  old,  and  23 
percent  for  children  7-12  years  old. 
Therefore,  based  on  the  completeness 
and  reUabiUty  of  the  toxicity  data  base 
and  the  conservative  exposure 
assessment,  Novartis  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposure  to 
propiconazole  residues. 

F.  Estrogenic  Effects 

Propiconazole  does  not  belong  to  a 
class  of  chemicals  known  or  suspected 
of  having  adverse  effects  on  the 
endocrine  system. 

Developmental  toxicity  studies  in  rats 
and  rabbits  and  reproduction  studies  in 
rats  gave  no  indication  that 
propiconazole  might  have  any  effects  on 
endocrine  function  related  to 
development  and  reproduction.  The 
subchronic  and  chronic  studies  also 
showed  no  evidence  of  a  long-term 
effect  related  to  the  endocrine  system. 

G.  International  Tolerances 

International  CODEX  values  are 
established  for  almond,  animal 
products,  bananas,  barley,  coffee,  eggs, 
grapes,  mango,  meat.  milk.  oat.  peanut- 
whole,  peanut  grains,  pecans,  rape,  rye, 
stone  fruit,  sugar  cane,  sugar  beets, 
sugar  beet  tops,  and  wheat.  The  U.S. 
residue  definition  includes  both 
propiconazole  and  metabolites 
determined  as  2,4-dichlorobenzoic  acid 
(DCBA),  while  the  CODEX  definiUon  is 
for  propiconazole.  per  se,  i.e.  parent 
only.  This  difference  results  in  unique 
tolerance  expressions  with  the  U.S. 
definition  resulting  in  the  higher 
tolerance  levels.     (PM  21) 

3.  Novartis  Crop  Protection.  Inc. 

PP5E4450.  6F3332.  5F4546,  5F4576, 
and  6F4613 

EPA  has  received  pjesticide  petitions 
(PP) 5E4450. 6F3332.  5F4546,  5F4576, 
and  6F4613)  from  Novartis  Crop 
Protection.  Inc.,  410  Swing  Road, 
Greensboro.  NC  27419,  proposing  to 
amend  40  CFR  part  180  by  establishing 
a  tolerance  for  residues  of  the 
insecticide,  cyromazine,  and  its 
metabolite,  raelamine,  in  or  on  the  raw 
agricultural  commodities  of  potatoes 
(potato  tubers)  at  1.5  ppm.  green  onions 
at  3  ppm,  dry  bulb  onions  at  0.3  ppm, 
cottonseed  at  0.2  ppm.  sweet  com 
(kernels  plus  cobs  with  husks  removed, 
forage,  and  fodder)  at  0.5  ppm.  radishes 
(roots  and  tops)  at  0.5  ppm,  and 


37254 


Federal  Register  /  Vol.  62.  No.  133  /  Friday.  July  11.  1997  /  Notices 


mangoes  at  0.3  ppm.  A  tolerance  of  0.04 
ppm  is  requested  for  residues  of 
cyromazine  in  milk;  a  tolerance  of  0.02 
ppm  is  requested  for  residues  of 
melamine  in  milk. 

Residues  of  cyromazine  and  its 
metabolite,  melamine.  were  determined 
by  Analytical  Methods  AG-408  and  AG- 
4i7A  which,  combined,  are  the  EPA 
tolerance  enforcement  method 
published  in  the  Pesticide  Analytical 
Manual,  Volume  II.  Cyromazine  is 
determined  by  High  Performance  Liquid 
Chromatography  (HPLC)  on  a 
LiChrosorb-NH2  column  at  214  mn.  The 
limit  of  determination  in  potatoes  is 
0.05  ppm. 

Method  AG-417A  has  been  validated 
as  reported  in  report  ABR-84069  and  by 
the  EPA  method  trial  reported  in  the 
Pesticide  Analytical  Manual  (PAM). 
EPA  has  accepted  AG-408,  41 7A  as  the 
regulatory  enforcement  method  for 
crops. 

Storage  stability  data  for  cyromazine 
have  been  reported  in  ABR-92019  and 
Special  Study  134/93:  Interim  Report. 
Stability  of  field-incurred  residues  of 
cyromazine  was  demonstrated  for  23 
months  in  head  and  leaf  lettuce.  24 
months  in  celery.  9V2  months  in 
tomatoes,  and  11  months  in  mushrooms. 
In  Special  Study  134/93:  Interim  report, 
no  degradation  of  laboratory-spiked 
cyromazine  was  observed  for  6  months 
in  mangoes  (the  time  period  required  to 
validate  the  mango  analyses).  No 
deterioration  of  cyromazine  residues  has 
been  observed  in  any  substrate  under 
freezer  storage  conditions.  In  this  study, 
the  storage  period  for  potatoes  ranged 
from  3.5  to  24  months,  which  is  within 
the  demonstrated  freezer  stability 
period. 

A.  Chemical  Uses 

Cyromazine,  the  active  ingredient  in 
Trigard  Insecticide,  is  a  synthetic  insect 
growth  regulator.  Cyromazine  is  highly 
efficacious  against  dipterous  leafminer 
larvae  developing  in  the  foliage  of 
certain  agronomic,  vegetable,  and 
ornamental  crops,  and  it  can  be  used  to 
control  flies  in  mushroom  houses. 
Cyromazine  is  compatible  with 
integrated  pest  management  (IPM) 
programs. 

B.  Residue  Chemistry 

Six  field  trials  were  conducted  in 
three  mango  production  areas  of 
Mexico.  Residues  of  cyromazine  ranged 
from  less  than  the  detection  limit  (0.03 
ppm)  to  0.25  ppm.  These  data  support 
the  proposed  tolerance  of  0.3  ppm  in 
mangoes. 

The  maximum  combined  residue  of 
cyromazine  and  melamine  in  cottonseed 
from  cotton  grown  as  a  rotational  crop 


following  lettuce  treated  six  times  at  the 
IX  use  rate  was  0.18  ppm.  These  data 
support  the  proposed  tolerance  of  0.2 
ppm  in  cottonseed. 

Application  of  Trigard  OMC  to  onion 
seed  (pelletization)  resulted  in 
maximum  residues  in  immature  whole 
onion  plants  of  2.71  ppm.  These  data 
support  the  proposed  tolerances  for 
combined  residues  of  cyromazine  and 
melamine  at  3.0  ppm  in  green  onions 
and  0.3  ppm  in  dry  bulb  onions. 

Residue  data  in  rotational  sweet  com 
and  radishes  and  potatoes  have  been 
previously  submitted  to  EPA  for  review 
and  have  been  found  by  EPA  to  support 
tolerances  of  0.5  ppm  in  sweet  com 
(kernels  &  cobs  with  husks  removed), 
sweet  com  forage,  sweet  com  fodder, 
radish  roots  and  radish  tops  and  to 
support  tolerances  of  1.5  ppm  in/on 
potatoes.  The  proposed  1.5  ppm  for  the 
RAC  potatoes  will  cover  any  expected 
residues  including  residues  in 
processed  potato  wastes. 

C.  Toxicological  Profile 

Novartis  has  submitted  toxicology 
studies  in  support  of  tolerances  for 
cyromazine.  Cyromazine  has  low  acute 
toxicity,  no  indication  of  irritation 
potential  and  no  sensitization  potential. 
Cyromazine  is  not  genotoxic,  fetotoxic, 
embryolethal,  or  teratogenic.  It  is  not  a 
reproductive  toxin.  High-dose  chronic 
toxicity  included  bronchiectasis  in  male 
and  female  rats,  testicular  degeneration 
in  dogs,  and  decreased  body  weights  in 
rats,  dogs,  and  mice.  No  tumorigenic 
effects  were  noted  in  any  species  tested 
and  EPA  has  classified  cyromazine  as 
Group  E,  no  evidence  of  carcinogenicity 
in  humans.  Therefore,  Novartis 
proposes  that  a  Margin  of  Exposure 
(MOE)  or  percentage  of  reference  dose 
(RfD)  approach  be  used  for 
characterizing  human  risk.  For 
cyromazine,  Novartis  concludes  that 
aggregate  MOE's  are  acceptable  for  the 
U.S.  population  and  all  population 
subgroups  for  both  acute  toxicity  and 
chronic  effects. 

The  following  mammalian  toxicity 
studies  were  conducted  to  support 
proposed  tolerances  for  cyromazine: 

A  rat  acute  oral  toxicity  study  with  an 
LDjo  of  approximately  3,387  mg/kg. 

A  rat  acute  dermal  toxicity  study  with 
an  LD5o>3, 100  mg/kg. 

A  rat  acute  inhalation  study  with  an 
LCso  >3,600  mg/m^. 

A  primary  eye  irritation  study  in  the 
rabbit  that  showed  no  eye  irritation. 

A  primary  dermal  irritation  study  in 
the  rabbit  that  showed  no  dermed 
irritation. 

A  dermal  sensitization  study  in  the 
guinea  pig  that  showed  no  sensitization. 


A  21-day  dermal  study  in  rabbits 
demonstrated  no  target  organ  toxicity  at 
doses  up  to  2,000  mg/kg/day. 

A  13-week  rat  feeding  study 
demonstrated  no  specific  target  organ 
toxicity  and  a  no  observed  effect  level 
(NOEL)  of  300  ppm  (25  mg/kg/day). 

A  13-week  feeding  study  in  dogs 
demonstrated  no  specific  teu^et  organ 
toxicity,  although  some  red  blood  cell 
parameters  were  affected  in  high-dose 
males.  The  NOEL  was  1,000  ppm  (34 
mg/kg/day). 

A  six-month  feeding  study  in  dogs 
showed  reversible  red  blood  cell  effects 
and  transient  changes  in  clinical 
parameters  in  high  dose  males.  No 
specific  target  organs  were  identified 
histologically,  although  changes  in  some 
organ  to  body  weight  ratios  were 
observed.  The  NOEL  was  30  ppm  (0.75    . 
mg/kg). 

A  24-month  feeding  study  in  rats 
identified  no  specific  target  organs. 
There  was  no  oncogenic  effect  and  the 
NOEL  for  the  study  was  30  ppm  (1.5 
mg/kg/day). 

A  24-month  mouse  feeding  study 
identified  no  specific  target  organs. 
There  was  no  oncogenic  effect  and  the 
NOEL  was  50  ppm  (7.0  mg/kg/day). 

A  rat  teratology  study  demonstrated 
no  developmental  toxicity.  The 
matemal  NOEL  is  100  mg/kg/day  and 
the  developmental  NOEL  was  300  mg/ 
kg/ day. 

Several  rabbit  teratology  studies  were 
conducted.  Based  on  a  weight  of  the 
evidence,  no  teratogenic  effect  was 
demonstrated.  The  matemal  NOEL  was 
10  mg/kg/day,  whereas  the 
developmental  NOEL  was  60  mg/kg/ 
day. 

A  multigeneration  study  in  rats 
demonstrated  no  impairment  of 
reproductive  performance  or  fetal  and/ 
or  pup  effects,  although  pup  body 
weights  were  slightly  decreased  at  the 
highest  dose.  The  parental  NOEL  and 
developmental  NOEL's  were  1,000  ppm 
(50  mg/kg/day). 

There  was  no  evidence  of  induction  of 
point  mutations  in  an  Ames  test. 

There  was  no  indication  of  a 
mutagenic  effect  in  a  dominant  lethal 
test. 

There  was  no  evidence  of  a  mutagenic 
effect  in  a  nucleus  anomaly  test  in 
Chinese  hamsters. 

D.  Threshold  Effects 

1.  Chronic  effects.  EPA  has 
established  a  reference  dose  for 
cyromazine  at  0.0075  mg/kg/day  based 
on  the  6  month  dog  study  using  the 
NOEL  of  0.75  mg/kg/day  (30  ppm)  and 
an  uncertainty  factor  of  100. 

2.  Acute  toxicity.  Based  on  the  low 
degree  of  acute  toxicity,  it  can  be 
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concluded  that  cyromazine  does  not 
pose  any  acute  dietary  risks. 

Non-threshold  effects 
(Carcinogenicity).  Based  on  the 
Guidelines  for  Carcinogenic  Risk 
Assessment  published  by  EPA 
September  24, 1986  (51  FR  33992).  EPA 
has  classified  cyromazine  as  not 
carcinogenic  (Group  E).  This 
classification  was  issued  by  the  Health 
Effects  Division  Carcinogenicity  Peer 
Review  Committee  on  September  14, 
1994. 

E.  Aggregate  Exposure 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure 
to  cyromazine,  Novartis  has  estimated 
aggregate  exposiue  based  on  the  TMRC 
from  the  use  of  cyromazine  in  or  on  raw 
agricultiual  commodities  for  which 
tolerances  have  been  established  (40 
CFR  180.368)  or  are  pending. 

The  TMRC  is  obtamed  by  multiplying 
the  tolerance  level  residue  for  all  these 
raw  agricultural  commodities  by  the 
consxunption  data  that  estimate  the 
amount  of  these  products  consumed  by 
various  population  subgroups.  Since 
these  raw  agriculttiral  commodities  (e.g. 
soybean  forage  and  fodder)  are  fed  to 
animals,  the  transfer  of  residues  in  these 
fed  commodities  to  meat,  milk,  poultry, 
or  eggs  has  been  calculated  and 
tolerances  have  either  been  proposed  or 
established. 

In  conducting  this  exposure 
assessment,  Novartis  has  used  either 
EPA's  estimate  of  market  share  or  used 
best  estimates  provided  by  Novartis 
Product  Management  which  assume 
plateau  market  share  values.  In 
addition,  the  dietary  exposiire 
assessment  includes  residue 
assumptions  for  meat  and  milk  that 
provide  very  conservative  estimates. 

2.  Drinking  Water.  The  environmental 
fate  database  for  cyromazine  indicates 
that,  when  used  according  to  label 
directions,  the  compound  is  not  likely 
to  be  found  in  ground  or  surface  water 
at  biologically  significant 
concentrations.  To  date,  cyromazine  has 
never  been  detected  in  ground  or 
surface  water.  The  primary 
environmental  degradate  of  cyromazine, 
melamine,  has  rarely  been  detected,  and 
melamine  detections  have  always  been 
less  than  0.3  ppb  in  water.  To  evaluate 
the  potential  impact  of  exposure  to 
cyromazine  in  drinking  water,  Novartis 
calculated  a  theoretical  lifetime 
Maximum  Contaminant  Level  (MCL). 
The  theoretical  MCL,  50  ppb,  is  orders 
of  magnitude  greater  than  levels  that  are 
likely  to  be  found  in  the  environment 
imder  current  conditions  of  use. 

3.  Non-dietary  exposure.  Non- 
occupational exposure  to  the  general 


popxilation  is  imlikely  since  cyromazine 
is  not  used  in  or  around  the  home, 
including  home  lawns. 

F.  Cumulative  Effects 

Novartis  considered  the  potential  for 
ciunulative  effects  of  cyromazine  and 
other  chemicals  in  this  class  that  may 
have  a  common  mechanism  of  toxicity. 
Consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  for 
cyromazine  since  the  existing  data  do 
not  suggest  a  common  mechanism. 

G.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above,  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data.  Novartis  has  concluded 
that  aggregate  exposure  to  cyromazine 
will  utilize  approximately  35%  percent 
of  the  RfD  for  the  U.S.  population  based 
on  chronic  toxicity  endpoints.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  the  RfD.  because  the  RfD 
represents  the  level  at  or  below  which 
daily  aggregate  dietary  exposiu«  over  a 
lifetime  wiU  not  pose  appreciable  risks 
to  human  health.  Therefore,  Novartis 
concludes  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  cyromazine  or 
residues  of  cyromazine  that  may  appear 
in  raw  agricultural  commodities. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
cyromazine,  Novartis  has  considered 
data  from  developmental  toxicity 
studies  in  the  rat  and  rabbit,  and  a  2- 
generation  reproduction  study  in  the  rat. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adveree  effects  on 
the  developing  organism  fesulting  from 
chemical  exposure  during  prenatal 
development.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  to  a  chemical  on  the 
reproductive  capability  of  mating 
animals,  on  postnatal  development,  and 
systemic  toxicity,  particularly  to  the 
reproductive  system. 

Developmental  toxicity  (reduced 
mean  fetal  body  weight  and  an 
increased  incidence  of  skeletal 
variations  due  to  delayed  ossification) 
was  observed  in  the  rat  only  at  the 
maternally  toxic  dose  of  600  mg/kg/day. 
The  no  observed  effect  level  for 
developmental  toxicity  in  the  rat  was 
300  mg/kg/day,  a  dose  that  was  still 
maternally  toxic.  Similarly,  the 
developmental  no  observed  effect  level 
in  the  rabbit  (60  mg/kg/day)  was  higher 
than  the  matemal  no  observed  effect 
level  (10  mg/kg/day),  which  suggests 
that  the  developmental  toxicity 
associated  with  high  doses  of 


cyromazine  occurs  secondarily  to 
matemal  toxicity. 

A  2-generation  reproduction  study 
was  conducted  with  cjrromazine  at 
feeding  levels  of  0,  30. 1.000.  and  3,000 
ppm.  Reproductive  performance  was 
unaffected  by  treatment  with 
cyromazine  at  feeding  levels  up  to  3.000 
ppm.  Evidence  of  parental  toxicity,  as 
indicated  by  decreased  body  wei^t 
gain,  was  observed  in  males  and  females 
at  feeding  levels  >  1.000  ppm.  Similar 
effects  were  noted  in  the  offspring  at 
3.000  ppm.  The  matemal  and 
developmental  no  observed  effect  levels 
were  established  at  1 .000  ppm  (50  mg/ 
kg/day). 

FFDCA  section  408  provides  that  EPA 
may  apply  an  additiocial  safety  factor  for 
in^ts  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 
of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
effects  for  children  is  complete. 
Furthermore,  the  NOEL  of  0.75  mg/kg/ 
day  bom  the  chronic  dog  study  used  to 
calculate  the  RfD,  is  approximately  100 
fold  lower  than  the  lowest 
developmental  NOEL  in  the  teratology 
studies  (Rabbit  Developmental  NOEL  = 
60  mg/kg/day)  and  the  developmental 
NOEL  (50  mg/kg/day)  established  in  the 
multigeneration  reproduction  study. 
Based  on  these  data,  Novartis  concludes 
that  there  is  no  evidence  to  suggest  that 
developing  organisms  are  more  sensitive 
to  the  effects  of  cyromazine  than  are 
adults. 

The  percentage  of  the  RfD  utilized  by 
the  U.S.  population  for  48  states  using 
aggregate  exposure  estimates  is 
approximately  70%,  if  drinking  water 
intake  is  assiuned  to  be  100%  of  the 
MCL  for  the  respective  subgroup.  It  is 
highly  unlikely  that  concentrations  in 
drinking  water  will  approach  the  MCL 
for  even  short  periods  of  time. 
Consequently,  this  calculation  of  the 
percentage  of  the  RfD  that  would  be 
utilized  is  extremely  conservative. 

The  percentage  of  the  RfD  that  is 
utilized  is  somewhat  higher  for  non- 
nuraing  infants  if  the  chronic  NOEL  is 
used  to  estimate  exposure  using  the 
conservative  exposure  assiunptions 
described  above.  Novartis  has 
determined  that  the  percentage  of  the 
lowest  developmental  NOEL  (50  mg/kg/ 
day  frtjm  the  rat  multigeneration  study) 
utiUzed  by  aggregate  exposure  to 
residues  of  cyromazine  is  approximately 
20%  for  nursing  infants  less  than  1  year 
old.  approximately  21%  for  non-nursing 
infants  and  for  children  1  to  six  years 
old,  and  62%  for  children  7  to  12  years 
okL 
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Therefore,  based  on  the  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
Novartis  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  cyromazine 
residues. 

H.  Estrogenic  Effects 

Cyromazine  does  not  belong  to  a  class 
of  chemicals  known  to  have  or 
suspected  of  having  adverse  effects  on 
the  endocrine  system.  No  adverse  effects 
on  fertility  or  reproduction  were 
observed  in  high  dose  females  (3000 
ppm)  in  the  rat  reproduction  study. 
Although  residues  of  cyromazine  have 
been  found  in  raw  agricultural 
commodities,  there  is  no  evidence  that 
cyromazine  bioaccumulates  in  the 
environment. 

/.  Environmental  Fate 

Soil  metabolism  and  soil  dissipation 
studies  on  various  soil  types  have 
shown  that  cyromazine  dissipates 
moderately  over  time,  while  melamine 
is  slighdy  more  stable. 

/.  International  Tolerances 

Compatibility  problems  exist  between 
Codex  limits,  Mexican  limits,  and  the 
proposed  US  tolerances.  In  Codex  and 
Mexican  limits,  cyromazine  is  the  only 
residue  of  concern;  the  metabolite 
melamine  is  not  included  in  the  residue 
expression.  There  are  no  established 
cyromazine  limits  for  the  RAC  potato,  or 
the  processed  commodities,  potato 
granules/ flakes,  or  chips,  or  the 
feedstuff,  processed  potato  waste.  There 
is  a  0.01  ppm  (at  or  about  the  limit  of 
determination)  Codex  limit  in  milk. 
(PM  13) 

(FR  Doc.  97-18085  Filed  7-10-97;  8:45  am) 
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ENVIRONMEFfTAL  PROTECDON 
AGENCY 

[FRL-6867-2] 

Water  PoUution  Control;  Frogram 
Application  by  Soutti  Carolina  to 
Administer  th«  Sludge  Management 
(Biosolids)  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  application  and  public 
comment  period. 

summary:  Pursuant  to  40  CFR  123.61. 
the  State  of  South  Carolina  has 
submitted  an  application  for  EPA  to 
approve  the  existing  South  Carolina 
Domestic  Sewage  Sludge  Permitting 
Program  for  authorization  to  administer 


and  enforce  the  federal  sewage  sludge 
management  (biosolids)  program. 
According  to  the  State's  proposal,  this 
program  would  be  administered  by  the 
South  Carolina  Department  of  Health 
and  Enviroimiental  Control  (SCDHEC). 
The  applicadon  from  South  Carolina 
is  complete  and  is  available  for 
inspection  and  copying.  Persons 
wishing  to  comment  upon  or  object  to 
any  aspects  of  the  application  from 
South  Carolina  or  wishing  to  request  a 
public  hearing,  are  invited  to  submit  the 
same  in  writing  by  August  28,  1997  to 
the  Office  of  Environmental 
Assessment,  Enviroimiental  Protection 
Agency  Region  4,  61  Forsyth  Street, 
S.W..  Atlanta,  Georgia  30303-3104, 
Attention:  Ms.  Lena  Scott.  The  public 
notice  number  and  reference  to  the 
program  application  by  South  Carolina 
to  administer  the  sludge  management 
(biosolids)  program  should  be  included 
in  the  first  page  of  comments. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roosevelt  Childress,  Chief,  Surface 
Water  Permits  Section,  telephone  (404) 
562-9279,  or  Mr.  Vince  Miller,  EPA 
Region  4  Sludge  Management 
Coordinator,  telephone  (404)  562-9312, 
or  write  to  the  following  address:  Water 
Management  Division,  Surface  Water 
Permits  Section,  U.S.  EPA,  Region  4, 
Atlanta  Federal  Center,  61  Forsyth 
Street.  S.W.,  Adanta,  Georgia  30303- 
3104. 

SUPPt-EMENTARY  INFORMATION:  Section 
405  of  the  Clean  Water  Act  (CWA).  33 
U.S.C.  1345,  created  the  sludge 
management  program,  allowing  EPA  to 
issue  permits  for  the  disposal  of  sewage 
sludge  under  conditions  required  by  the 
CWA.  Section  405(c)  of  the  CWA 
provides  that  »  state  may  submit  an 
application  to  EPA  for  administering  its 
own  program  for  issuing  sewage  sludge 
permits  within  its  jurisdiction.  EPA  is 
required  to  approve  each  such 
submitted  state  program  unless  EPA 
determines  that  the  program  does  not 
meet  the  requirements  of  the  EPA 
regulations  implementing  those 
sections. 

South  Carolina's  application  for 
sludge  management  program  approval 
contains  a  letter  from  the  Governor 
requesting  program  approval,  an 
Attorney  General's  Statement,  copies  of 
pertinent  State  statutes  and  regulations, 
the  SCDHEC  Program  Description,  and  a 
draft  SCDHEC/EPA  Memorandum  of 
Agreement(MOA). 

Indian  Tribes.  The  term  "Indian 
Tribe"  is  defined  under  the  Act  as  "any 
Indian  Tribe,  band,  nation,  or  other 
organized  group  of  community, 
including  any  Alaskan  Native  village, 
which  is  federally  recognized  as  eligible 


for  the  special  programs,  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians."  EPA 
notes  that  South  Carolina's  application 
does  not,  nor  does  it  intend  to,  include 
management  of  sewage  sludge  on  lands 
within  Indian  Country.  EPA  will  retain 
authority  for  administering  the  federal 
sewage  sludge  management  program 
within  Indian  Country., 

Availability  of  State  Submittal 

South  Carolina's  submittal  may  be 
reviewed  by  the  public  from  8:00  a.m. 
to  4:00  p.m.,  Monday  through  Friday, 
excluding  holidays,  at  the  South 
Carolina  Department  of  Health  and 
Environmental  Control,  Water  Facilities 
Permitting  Division;  2600  Bull  Street, 
South  Carolina  29201-1708  or  at  the 
EPA  Regional  Office  in  Atlanta,  Georgia, 
at  the  address  appearing  earlier  in  this 
notice. 

Copies  of  the  submittal  may  be 
obtained  at  a  cost  of  $0.25  per  page  by 
check  made  payable  to  the  South 
Carolina  Department  of  Health  and 
Environmental  Control.  Requests  for 
copies  should  be  addressed  to  Mr. 
Michael  J.  Montebello,  South  Carolina 
Department  of  Health  and 
Environmental  Control  at  the  address 
provided  above  or  at  telephone  number 
(803) 734-5226. 

EPA's  Decision 

After  the  close  of  the  public  comment 
period,  EPA  will  decide  whether  to 
approve  or  disapprove  South  Carolina's 
sludge  management  program.  The 
decision  will  be  based  on  the 
requirements  of  Section  405  of  the  CWA 
and  EPA  regulations  promulgated 
thereunder. 

If  the  South  Carolina  program  is 
approved,  EPA  wdll  so  notify  the  State. 
Notice  will  be  published  in  the  Federal 
Register  and,  as  of  the  date  of  program 
approval,  EPA  will  suspend  issuance  of 
sewage  sludge  permits  in  South 
Carolina  (except,  as  discussed  above,  for 
those  sewage  sludge  use  or  disposal 
management  practices  in  "Indian 
Country").  The  State's  program  will 
operate  in  lieu  of  the  EPA-administered 
program.  However,  EPA  will  retain  the 
right,  among  other  things,  to  object  to 
sewage  sludge  permits  proposed  to  be 
issued  by  South  Carolina  and  to  take 
enforcement  actions  for  violations.  If 
EPA  disapproves  South  Carolina's 
sludge  management  program,  EPA  will 
notify  the  State  of  the  reasons  for 
disapproval  and  of  any  revisions  or 
modifications  to  the  State  program  that 
are  necessary  to  obtain  approval. 
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Review  Under  Regulatory  Flexibility 
Act  and  Executive  Order  12866 

Under  the  Regulatory  Flexibility  Act. 
EPA  is  required  to  prepare  a  Regulatory 
Flexibility  Analysis  for  all  rules  that 
may  have  a  significant  impact  on  a 
substantial  number  of  entities.  The 
proposed  approval  of  the  South  Carolina 
Sewage  Sludge  Permitting  Program  does 
not  alter  the  regulatory  control  over  any 
industrial  category.  No  new  substantive 
requirements  are  established  by  this 
action.  Therefore,  I  hereby  certify  that 
because  this  notice  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  a  Regulatory 
Flexibility  Analysis  is  not  needed. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to  the 
Office  of  Management  and  Budget's 
review. 

Dated:  July  2,  1997. 
Beverly  H.  Banister, 

Acting  Director.  Water  Management  Division, 
Environtnentai  Protection  Agency,  Region  4. 
[FR  Doc.  97-18248  Filed  7-10-97;  8:45  am] 
BILLING  CODE  ssao-ee-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(8)  Submitted  to  0MB  for 
Review  and  Approval 

July  7.  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents. 


including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  11,  1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  234,  1919  M  St.. 
N.W.,  Washington,  DC  20554  or  via 
internet  to  jbole>'@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov. 

SUPPLBMENTARY  INFORMATION: 

OKfB  Approval  Number:  3060-0577. 

Title:  Expanded  Interconnection  with 
Local  Telephone  Company  Facilities. 

Type  of  Review:  Reinstatement 
without  change  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  16. 

Estimated  Time  Per  Response:  15 
hours. 

Cost  to  Respondents:  S10,000.  This 
estimate  assumes  that  the  res{X)ndent 
would  use  mid  to  senior  level  persormel 
to  comply  with  the  requirements  in  pay 
to  the  Federal  government,  thus  $35.00 
per  hour.  For  example,  16  respondents 
X  15  hours  per  response;  =  $8,400. 

Total  Annual  Burden:  240  hours. 

Needs  and  Uses:  Local  exchange 
carriers  (LECs)  are  required  to  make 
tariff  filings  (1)  to  provide  public  notice 
of  "fresh  look"  opportimity  at  their 
offices  and  (2)  to  comply  with  new 
Commission  standards  governing 
nonrecurring  reconfigxiration  charges, 
expanded  interconnection  cormection 
charge  rate  structure  and  fresh  look. 

OMB  Approval  Number:  3060-0292. 

Title:  Part  69,  Access  Charges. 

Type  of  Review:  Revision  of  a 
currendy  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,458. 

Estimated  Time  Per  Response:  5.8 
hours  (avg.). 

Cost  to  Respondents:  N/A.         • 

Total  Annual  Burden:  33,825  hours. 

Needs  and  Uses:  Part  69  of  the 
Commission's  rules  and  regidations 
establishes  the  rules  for  access  charges 
for  interstate  or  foreign  access  provided 
by  telephone  companies  on  or  after 


January  1.  1984.  Part  69  essentially 
consists  of  rules  or  the  procedures  for 
the  computation  of  access  charges 
which  are  not  information  collections  as 
defined  by  5  CFR  part  1320.  Any 
reporting  or  disclosure  occurs  in 
connection  with  particular  tariff  filings 
and  other  reporting  requirements  with 
the  FCC  or  other  state  commissions  or 
with  records  maintained  in  accordance 
to  the  Uniform  Systems  of  Accounts 
(USOA).  Sections  69  116(c)  and 
69.117(c)  require  the  semi-annual 
submission  of  data  by  the  local 
exchange  carriers  to  NECA.  Requiring 
this  data  collection  less  frequently 
would  undermine  the  effectiveness  of 
the  programs.  States  of  telephone 
companies  filing  their  plans  for 
Commission  certification  vnll  be 
required  to  do  so  only  once.  Section 
69.606  is  a  monthly  requirement; 
however,  carriers  must  supply  the  data 
to  NECA  for  billing  purposes.  The 
information  is  used  to  compute  charges 
in  tariffs  for  access  service  (or 
origination  and  termination)  and  to 
compute  revenue  pool  distributions. 
Neither  process  could  be  implemented 
without  the  information. 

Federal  Communications  Commission. 

Williani  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-18133  Filed  7-10-97:  8:45  am) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currendy,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Independent  Audits." 
DATES:  Comments  must  be  submitted  on 
or  before  September  9.  1997. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Steven  F.  Hanft,  FDIC  Clearance  Officer, 
(202)  898-3907,  Office  of  the  Executive 
Secretary.  Federal  Deposit  Insurance 
Corporation,  550  17th  Street  NW., 
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Washington.  D.C.  20429.  Comments 
may  be  hand-delivered  to  the  guard 
station  at  the  rear  of  the  17th  Street 
building  (located  on  F  Street),  on 
business  davs  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number  (202)  898-3838; 
Internet  address;  comments@fdic.gov)). 
All  comments  should  refer  to 
"Independent  Audits." 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC.  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Hanft,  at  the  address 
identified  at)ove. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collection  of  information: 
Title:  Independent  Audits. 
OMB  Number:  3064-0113. 
Frequency  of  Response:  Annual  and 
occasional. 

Estimated  Number  of  Respondents: 
420 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Responses: 
1,260. 

Estimated  Time  per  Response:  32 
hours. 

Estimated  Total  Annual  Burden: 
40,320  hours. 

General  Description  of  the  Collection: 
The  FDIC's  regulation  12  CFR  Part  363 
implements  section  36  of  the  Federal 
Deposit  Insurance  Act,  which  is 
generally  intended  to  facilitate  early 
identification  of  problems  in  financial 
management  at  larger  insured 
institutions  (those  with  assets  of  $500 
million  or  more)  through  armual 
independent  audits,  assessments  of  the 
effectiveness  of  internal  controls  and 
compliance  with  designated  laws  and 
regulations  and  more  stringent  reporting 
requirements.  This  collection  of 
information,  currently  approved  by 
OMB  through  September  30,  1998, 
would  be  modified  to  delete  a 
requirement  that  respondents  comply 
with  Schedule  A  to  Appendix  A  of  Part 
363.  "Agreed  Upon  Procedures  for 
Determining  Compliance  with 
Designated  Laws." 

Request  for  Comment:  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  FDIC's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
estimates  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
infonnation  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
infonnation  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington,  IX:.  this  8th  day  of 
luly,  1997. 

Federal  Deposit  Insurance  Corporation. 
Steiren  F.  Hanft. 
Assistant  Executive  Secretary. 
[FR  Doc.  97-18214  Filed  4-10-97;  8:45  am) 
BHxmo  COOE  cri^-oi-M 


The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550 — 17th  Street.  N.W.,  Washington, 
D.C. 

Dated:  luly  8, 1997. 
Federal  Deposit  Insurance  Corporation. 
Valerie ).  Best, 

Assistant  Executive  Secretary. 
IFR  Doc.  97-18338  Filed  7-18-97;  5:04  pm) 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b).  notice  is  hereby  given  that 
at  10:05  a.m.  to  Tuesday,  July  8,  1997, 
the  Board  of  Directors  of  the  Federal 
Deposit  Insurance  Corporation  met  in 
closed  session  to  consider  (1)  matters 
relating  to  the  Corporation's  corporate 
and  supervisory  activities,  (2)  reports  of 
the  OiBce  of  Inspector  General,  and  (3) 
an  administrative  enforcement 
proceeding. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director 
Joseph  H.  Neely  (Appointive),  seconded 
by  Director  Eugene  A.  Ludwig 
(Comptroller  of  the  Currency), 
concurred  in  by  Director  Nicolas  P. 
Retsinas  (Acting  Director,  Office  of 
Thrift  Supervision),  and  Acting 
Chairman  Andrew  C.  Hove,  Jr.,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  noting  open  to  pubic  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(2).  (c)(4), 
(c)(6),  (c)(8),  and  (c)(9)(A)(ii)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b  (c)(2).  (c)(4).  (c)(6).  (c)(8). 
and  (c)(9)(A)(ii)). 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington. 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  202-010979-028. 

Title:  Caribbean  Shipowners 
Association. 

Parties: 

Bemuth  Lines,  Ltd. 

Cari  Freight  Shipping  Co.  Ltd. 

Interline  Connection,  NV 

Seaborad  Marine,  Ltd. 

Tecmarine  Lines,  Inc. 

Crowley  American  Transport,  Inc. 

Compagnie  Generale  Maritime 

Seafreight  Line,  Ltd. 

Tropical  Shipping  &  Construction  Co.. 
Ltd. 

King  Ocean  Service,  S.A. 

Synopsis:  The  proposed  amendment 
would  expand  the  geographic  scope  of 
the  Agreement  to  include  Trinidad. 

Dated:  July  7,  1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joseph  C  Polking, 
Secretary. 

IFR  Doc.  97-18124  Filed  7-10-97;  8:45  am) 
BOJJNO  COOE  6730-01 -M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
97-16690)  published  on  pages  34452 
and  33453  of  the  issue  for  Thursday. 
June  26,  1997. 
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Under  the  Federal  Reserve  Bank  of  St. 
Louis  heading,  the  entry  for  Area 
Bancshares  Corporation,  Owensboro. 
Kentucky,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1 .  Area  Bancshares  Corporation, 
Owensboro,  Kentucky;  to  indirectly 
acquire  Mutual  Service  Corporation, 
Somerset,  Kentucky,  and  thereby  engage 
in  riskless  principal  transactions, 
pursuant  to  §  225.28(b)(7)  of  the  Board's 
Regulation  Y. 

Comments  on  this  application  must 
be  received  by  July  21,  1997. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8.  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-18222  Filed  7-10-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  7,  1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 


President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Pathfinder  Bancorp,  MHC.  Oswego. 
New  York;  to  acquire  100  percent  of  the 
voting  shares  of  Pathfinder  Bancorp. 
Oswego,  New  York,  and  Stock  Holding 
Company.  Oswego,  New  York,  and 
thereby  indirectly  acquire  Oswego  City 
Savings  Bsuik,  Oswego,  New  York. 

B.  Federal  Reserve  Bank  of  Cleveland 
(Jeffery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  F.N.B.  Corporation,  Hermitage, 
Pennsylvania;  to  acquire  up  to  20 
percent  of  the  voting  shares  of  Sun 
Bancorp,  Inc.,  Selinsgrove, 
Peimsylvania,  and  thereby  indirectly 
acquire  Sun  Bank,  Selinsgrove, 
Pennsylvania. 

In  connection  with  this  application, 
Applicant  has  also  applied  to  acquire 
Pennsylvania  Sun  Life  Insurance 
Company,  Phoenix,  Arizona,  and 
thereby  engage  in  providing  credit  life 
and  disability  insurance  exclusively  to 
customers  of  Sun  Bank,  Sun  Bancorp, 
Inc.'s  bank  subsidiary,  pursuant  to  § 
225.28(b)(ll)  of  the  Board's  Regulation 
Y. 

C.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas.  Texas  75201- 
2272: 

7.  Maypearl  Bancshares,  Inc., 
Maypearl,  Texas,  and  Maypearl 
Holdings,  Inc..  Wilmington,  Delaware; 
to  become  a  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  First  State  Bank,  Maypearl, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  8,  1997. 
Jennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  97-18223  Filed  7-10-97;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  10:00  a.m.,  Wednesday, 
July  16,  1997. 

PLACE:  Maniner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington.  D.C.  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 


involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATKM: 
Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board:  (202)  452-3204.  You  mav  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  9.  1997. 
Jennifer  J.  Johnson, 

Deputy  Secretary  of  the  Board 

(FR  Doc.  97-18359  Filed  7-9-97;  10:56  am]  ' 
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GENERAL  SERVICES 
ADMINISTRATION 

Final  Record  of  Decision 

AGENCY:  C-eneral  Services 
Administration,  in  cooperation  with 
Food  and  Drug  Administration, 
Assistance  from  Leo  A  Daly  Greenhome 
and  O'Mara.  Inc. 

DIRECT  INQUIRIES  TO:  Mr  Jag  Bhargava, 
Development  Director.  General  Services 
Administration.  National  Capital 
Region.  7th  and  D  Streets,  S  W., 
Washington,  DC  20407,  (202)  708-6570. 

Abstract 

June,  1997 

SUPPLEMENTARY  INFORMATION: 

This  Record  of  Decision  formally 
documents  the  intent  of  the  General 
Services  Administration  and  the  U.S. 
Food  and  Drug  Administration  to 
construct  new  consolidated,  state-of-the- 
art  facilities  for  the  U.S.  Food  and  Drug 
Administration  at  the  former  Naval 
Surface  Warfare  Center  at  White  Oak  in 
Montgomery  County,  Maryland.  This 
Record  of  Decision  summarizes  the 
impacts  of  the  proposed  development 
and  proposed  mitigation  measures 
which  are  detailed  in  the  Final 
Environmental  Impact  Statement. 
Specific  mitigation  plans  will  be 
developed  during  the  design  stage  and 
vdll  consist  of  those  strategies  identified 
in  the  Final  EIS. 

Pursuant  to  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act 
(NEPA),  the  Council  on  Environmental 
Quality  (CEQ)  Regulations  (40  CFR  Part 
1500  and  1508).  and  the  General 
Services  Administration  (GSA) 
Handbook,  PBS  Preparation  of 
Environmental  Assessments  and 
Environmental  Impact  Statements  (PBS 
P  1095. 4B),  GSA,  in  its  role  as  manager 
of  federal  government  real  estate  and 
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space  planning,  announces  its  Record  of 
Decision  regarding  locating  the 
proposed  consolidation  of  the 
Headquarters  component  of  the  U.S. 
Food  and  Drug  Administration  (FDA)  at 
the  former  Naval  Surface  Warfare  Center 
at  White  Oak  in  Montgomery  County, 
Maryland.  GSA  will  develop  the  White 
Oak  site  with  approximately  2 , 1 11 .42 1 
gross  square  feet  of  offices,  laboratories 
and  support  facilities  for  approximately 
5,947  employees  and  500  visitors  per 
day. 

I.  The  Purpose  of  and  Need  for  the 
Proposed  Action 

Purpose  of  the  Proposed  Action 

The  purpose  of  the  proposed  action  is 
to  provide  new.  consolidated,  state-of- 
the-art  facilities  for  the  headquarters 
component  of  FDA  on  one  location  in 
Montgomery  County.  Maryland.  The       ' 
White  Oak  site  would  be  used  to 
consolidate  the  Office  of  the 
Commissioner,  the  Center  for  Drug 
Evaluation  and  Research,  the  Center  for 
Devices  and  Radiological  Health,  and 
the  Center  for  Biologies  Evaluation  and 
Research,  the  Center  for  Devices  and 
Radiological  Health,  and  the  Center  for 
Biologies  Evaluation  and  Research.  (The 
Center  for  Veterinary  Medicine  and  the 
Center  for  Food  Safety  and  Applied 
Nutrition  would  be  in  separate  locations 
in  Prince  George's  County,  Maryland, 
and  have  been  addressed  in  separate 
environmental  documents.) 

Background  of  the  Proposed  Action 

In  1990,  Congress  passed  the  FDA 
Revitalization  Act,  which  authorized  the 
Secretary  of  Health  and  Human  Services 
and  the  Administrator  of  the  GSA  to 
plan,  design,  and  construct  a 
consolidated  facility  for  FDA.  In  the 
Fiscal  Year  1992  Appropriation  of 
funding  for  the  FDA  consolidation. 
Congress  directed  that  the  new  facilities 
supporting  FDA  be  constructed  on  two 
sites.  The  directive  of  the  Appropriation 
split  the  consolidation  between  two 
counties  in  Maryland.  In  May  of  1995. 
the  U.S.  Congress  rescinded  the  funding 
for  the  FDA  consolidation  in 
Montgomery  County.  In  order  to 
reinstate  the  funding,  GSA  and  FDA 
developed  a  revised  program  to  (1) 
reduce  the  size  and  cost.  (2)  reduce  the 
construction  budget,  (3)  utilize  a  smaller 
site,  and  (4)  find  a  less  remote,  more 
developed  location,  for  the  proposed 
action. 

Need  for  the  Proposed  Action 

The  Headquarters  components  of  FDA 
are  current  housed  in  more  than  40 
federally-owned  or  leased  buildings  at 
18  locations  throughout  the  Washington 


D.C.  Metropolitan  area.  The  dispersed 
locations  of  the  FDA  have  created  both 
administrative  and  operational 
inefficiencies,  including  duplication  of 
services.  The  fragmentation  of  and 
distance  between  FDA's  metropolitan 
facilities,  coupled  with  inadequate 
parking  at  several  facilities,  make  travel 
between  the  various  components 
inefficient.  Also,  many  of  the  buildings 
occupied  by  FDA  are  old.  in  poor 
condition,  and  overcrowded. 

The  proposed  action  is  needed  to 
provide  a  consolidated  facility  for  FDA. 
The  consolidation  would  improve 
administrative  and  operational 
efficiency  and  would  facilitate 
communication  and  interaction  among 
staff.  The  proposed  action  would 
provide  state-of-the-art  laboratories  and 
buildings  for  FDA.  The  facilities  would 
provide  flexibility  for  FDA  to  quickly 
and  economically  respond  to  changing 
priorities  and  programs  and  advances  in 
science  and  technology  through 
modular  planning  and  systems 
flexibility.  The  new  facilities  would 
improve  safety  and  reduce  potential 
hazards  through  careful  design  of  the 
laboratories,  animal  rooms,  offices,  and 
support  spaces,  including  adequate 
processing  and  storage  areas  for  wastes. 

The  new  facilities  would  improve 
energy  efficiency  through  heat  recovery 
strategies,  central  power  plant 
efficiencies,  site  placement  and 
landscaping,  and  an  efficient  building 
envelop,  form,  and  operation. 

The  consolidation  of  the  FDA 
Headquarters  at  new  state-of-the-art 
facilities  would  provide  a  quality 
workplace  environment  that  would 
promote  creativity  and  productivity  and 
focilities  communication  among  staff.  A 
quality  workplace  environment  would 
also  improve  FDA's  opportimities  to 
recruit  and  retain  high  quality 
employees. 

n.  Alternatives  Considered 

Description  of  the  Proposed  Action 

The  FDA  Consolidation  wnthin 
Montgomery  County  would  consist  of 
constructing  approximately  2,111,421 
gross  square  feet  (gsf)  (190,028  square 
meters  (m^))  of  offices,  laboratories,  and 
support  facilities  for  approximately 
5.947  employees  and  500  visitors  per 
day. 

The  Office  of  the  Commissioner 
would  have  its  own  office  building  and 
each  of  the  centers  of  FDA  Headquarters 
would  have  its  own  research  laboratory 
facilities,  in  separate  structures,  to 
support  its  regulatory  mission.  Shared 
support  facilities  proposed  for  the  FDA 
consolidation  are  listed  bellow: 

•  Agency  Crisis  Center. 


Auditorium. 

Broadcast  Studio. 

Child-Care  Center. 

Computer  Center. 

Credit  Union. 

Custodial  Services. 

Employee  Assistance. 

Food  Services. 

Health  Center. 

Library  and  Resource  Center. 

Mailing  Center. 

Maintenance  Shop. 

Security/Guard  Station. 

Shipping  and  Receiving. 

Training  Center. 

Visitor  Center. 

Warehouse. 

Waste  Storage. 
The  laboratory  portion  of  the  facility 
would  house  research  laboratories, 
laboratory  support,  and  offices  for  the 
scientists.  In  order  to  provide  efficient 
design,  the  laboratories  would  likely  be 
medium-rise  structures. 

Naval  Surface  Warfare  Center  at  White 
Oak 

The  Naval  Surface  Warfare  Center  at 
White  Oak  in  Silver  Spring,  Maryland  is 
the  Selected  Alternative  for  the 
proposed  FDA  consolidation.  The  site 
has  been  used  by  the  Navy  for  research, 
development,  testing,  and  evaluation 
since  1946.  The  Defense  Base  Closiu^ 
and  Realignment  Act  of  1995  mandated 
that  the  Navy  close  the  White  Oak  base. 
The  site  encompasses  670  acres  (268 
hectares).  The  most  concentrated  area  of 
development  would  be  on  the  western 
portion  of  the  site.  The  site  layout 
would  maximize  the  conservation  of 
existing  wetlands,  stream  valleys, 
forested  areas,  and  steep  slopes.  The 
proposed  facilities  would  include  a 
compact  layout,  utilizing  medium-rise 
buildings  clustered  on  approximately 
130  acres  (52  hectares).  A  40-acre 
remote  parking  lot  is  proposed,  as  well 
as  a  new  access  road  to  Cherry  Hill 
Road. 

Reuse  of  Existing  White  Oak  Facilities 

GSA  prepared  a  detailed  evaluation  of 
the  existing  buildings  and  systems  for 
their  potential  renovation/reuse  in  the 
new  development  scheme,  or 
alternatively,  their  demolition.  It  is 
known  that  existing  buildings  contain 
hazardous  materials,  in  the  form  of 
asbestos  and  lead  paint,  which  would 
have  to  be  removed  or  encapsulated 
before  the  buildings  could  be 
demolished  or  renovated.  Findings 
indicated  that  it  would  not  be  cost 
effective  to  rehabilitate  and  reuse  the 
majority  of  the  existing  buildings.  Two 
buildings  will  be  reused.  Building  1  (the 
Main  Administration  Building  and 
Building  100. 
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No-Action  Alternative 

Under  the  No- Action  alternative,  the 
FDA,  through  GSA,  would  continue  to 
use  its  existing  facilities  of  more  than  40 
government-owned  and  leased  buildings 
at  18  locations  in  the  Washington  D.C. 
Metropolitan  area.  Additional  facilities 
would  be  leased  as  the  need  arises. 

The  No-Action  alternative  would  not 
allow  for  the  improved  efficiency 
resulting  from  consolidated  of  the 
administrative,  management,  and 
technical  support  functions  of  the 
Headquarters  component  of  FDA. 
Higher  administrative  costs,  due  to 
duplication  of  services  in  multiple 
facilities,  would  continue.  The  existing 
facilities  would  not  allow  FDA  to 
support  the  changing  technology 
required  to  meet  its  regulatory  mission. 
Expansion  and  renovation  of  existing 
FDA  facilities  or  the  leasing  of 
additional  facilities  would  be  necessary 
to  alleviate  overcrowding.  Under  the 
No- Action  alternative,  the  White  Oak 
site  studied  in  this  EIS  would  not  be 
used  for  the  proposed  FDA 
consolidation. 

Alternative  Sites  Considered  and 
Dismissed 

P*rivate  Sector  Site  for  Construction  of 

New  Facilities 

The  site  selection  process  began  with 
an  announcement  of  March  21,  1994,  of 
GSA's  intention  to  acquire  a  site  for  the 
proposed  FDA  facilities  in  Montgomery 
County,  Maryland.  Early  in  the  planning 
for  the  FDA  consolidation,  GSA,  in 
consultation  with  FDA,  established 
criteria  for  a  site  on  which  to  construct 
the  new  facilities.  These  criteria  were 
established  to  meet  FDA  requirements 
for  office  and  laboratory  space  as  well 
as  for  shared  use  support  areas  (see 
Section  2.2.3). 

Nine  sites  were  evaluated  to 
determine  compliance  with  the 
advertised  criteria.  These  evaluations 
were  based  upon  not  only  data  received 
from  the  offerors,  but  also  upon 
additional  data  obtained  independently 
by  the  Site  Selection  Team  from  public 
agency  mapping  sources,  aerial  photo 
interpretations,  physical  site 
investigations,  and  environmental 
analyses.  The  Site  Selection  Team 
determined  that  five  of  the  sites  did  not 
meet  advertised  requirements  and  one 
of  the  sites  was  withdrawn  by  the 
offeror.  The  sites  studied  in  detail 
included  the  King  Farm  site,  the 
German  town  site,  and  the  Clarksburg 
Triangle  site.  These  privately-owned 
sites  were  dismissed  from  consideration 
with  the  offer  of  the  White  Oak, 
federally-owned  property. 


Purchase  or  Lease  Additional  Facilities 

Because  the  majority  of  existing  FDA 
facilities  cannot  accommodate 
expansion,  GSA  and  FDA  also 
investigated  either  the  leasing  or 
purchasing  of  additional  facilities. 
Public  notices  were  published,  however, 
none  of  the  offers  received  could 
provide  sufficient  space  to  meet  FDA's 
needs. 

m.  Environmental  Impact  Statement 

An  EIS  was  prepared  to  address  the 
direct,  indirect,  and  cumulative  impacts 
of  the  Proposed  Action,  consolidation  of 
FDA  at  White  Oak,  and  No-Action 
alternatives.  A  Draft  EIS  was  issued  in 
March  1996  and  the  Final  EIS  was 
issued  in  April  1997.  Impacts  from  the 
No-Action  alternative  were  assessed 
based  on  the  FDA  remaining  in 
currently-used  facilities.  The 
environmental  issues  addressed  in  the 
EIS  were  identified  through  early  public 
involvement  (scoping);  through 
consultations  with  local,  state,  and 
federal  agencies;  and  by  the  project 
team,  which  includes  GSA,  FDA,  and 
contractor  personnel  who  have  had 
experience  with  projects  of  similar 
scope.  For  discussion  and  analysis,  the 
issues  are  grouped  into  four  categories: 
natural  and  physical  environment; 
socioeconomic  environment;  cultural 
environment:  and  infrastructure  and 
waste  management.  The  EIS  identified 
the  Proposed  Action  alternative  as  the 
preferred  alternative. 

IV.  Affected  Environment 

The  White  Oak  site  encompasses  670 
acres  (268  hectares),  of  which 
approximately  621  acres  (248  hectares) 
lie  within  Montgomery  County  and 
approximately  49  acres  (20  hectares)  lie 
within  Prince  George's  County 
Maryland.  Primary  access  to  the  site  is 
from  New  Hampshire  Avenue, 
approximately  1.15  miles  (1.84 
kilometers)  north  of  the  Capital  Beltway, 
Interstate  495,  and  0.75  miles  (1.22 
kilometers)  south  of  U.S.  Highway  29, 
Colesville  Road. 

The  White  Oak  site  is  roughly  10,000 
feet  (3,048  meters)  east-west  by  3,300 
feet  (1,006  meters)  north-south.  The 
property  was  acquired  by  the  Navy  in 
1944  and  utilized  until  recently  for 
research,  development,  testing  and 
evaluation  of  weapons  systems.  The 
developed  areas  of  the  site  are  separated 
by  eight  wooded  stream  courses,  the 
largest  of  which  is  Paint  Branch, 
bisecting  the  site  from  north  to  south. 
Existing  development  is  grouped  on  the 
western,  central  and  eastern  thirds  of 
the  site,  with  the  main  concentration 


being  on  the  western  third.  There  are 
212  existing  structures  on  site. 

V.  Environmental  Consequences  of  the 
Proposed  Action  and  Mitigation 
Measures 

The  proposed  FDA  facilities  would  be 
constructed  on  a  compact  site  layout, 
utilizing  medium-rise  buildings 
clustered  on  approximately  130  acres 
(52  hectares)  of  the  western  portion  of 
the  site.  In  addition  to  the  130-acre 
development  area,  40  acres  (16  hectares) 
are  proposed  for  use  as  remote  parking. 
The  majority  of  the  White  Oak  site, 
including  all  buildings,  ground  and 
infrastructure,  outside  the  170  acres  (68 
hectares)  developed  for  FDA's 
consolidation,  would  remain  as  it  exist 
when  the  Navy  leaves.  Future 
development  of  currently  unoccupied 
area  would  be  subject  to  separate 
environmental  reviews.  The  proposed 
limits  of  disturbance  for  development  of 
the  centers,  road,  and  support  facilities 
were  used  to  assess  impact  for  the 
Proposed  Action. 

A  summary  of  the  impacts  to  the 
natiu-al  and  physical  environment,  the 
social  environment,  the  cultural 
environment,  and  infrastructure  and 
waste  management  along  with  proposed 
mitigation  measures  is  provided  below. 

Geology,  Soils,  and  Topography 

The  construction  of  the  FDA  facility 
would  interact  with  the  existing 
geologic  environment  as  the  result  of 
grading  activities  associated  with 
construction  which  would  alter  the 
topography  and  soils  of  the  site. 
Construction  in  areas  with  steep  slopes 
will  be  avoided  to  the  extent  possible. 
Detailed  subsurface  engineering  studies 
will  be  undertaken  prior  to  design  and 
construction  to  ensure  that  sound 
building  practices  are  followed.  Soil 
suitability  will  be  determined  and 
appropriate  building  foundation 
s{>ecifications  will  be  developed.  A 
detailed  erosion  and  sedimentation  plan 
will  be  developed  prior  to  construction, 
following  the  state's  "Erosion  and 
Sediment  Control  Guidelines  for  State 
and  Federal  Projects"  (Maryland 
Department  of  Environment  (MDE), 
1990),  to  ensure  that  appropriate  soil 
erosion  and  sediment  control  measures 
are  taken  during  construction  of 
buildings,  roadways,  or  utility  lines  to 
minimize  soil  loss  due  to  erosion. 

Water  Resources 

Of  the  ten  stream  systems  on  the 
White  Oak  site  (Paint  Branch,  Westfarm 
Branch,  and  eight  unnamed  tributaries), 
five  streams  could  be  directly  affected 
by  the  proposed  action.  Paint  Branch 
and  its  tributaries  on  the  White  Oak  site 
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are  classified  by  Maryland  Department 
of  the  Environment  as  Use  11  waters  and 
carry  the  states  most  stringent  water 
quality  standards.  Stormwater 
management  for  the  proposed 
development  will  be  designed  to  meet 
MDE  requirements.  Three  stormwater 
management  detention  (dry)  basins  and 
an  underground  stormwater 
management  facility  will  provide 
quantitative  control  for  the  main  FDA 
site.  Four  stormwater  management  (dry) 
basins  will  provide  quantitative  control 
for  the  remote  parking  area,  and  another 
detention  (dry)  basin  will  provide 
quantitative  control  for  the  new 
entrance  road  connecting  existing 
Dahlgren  Road  to  Cherry  Hill  Road. 

Qualitative  stormwater  management 
will  be  provided  by  bioretention  areas 
and,  if  feasible,  infiltration  trenches 
throughout  the  site.  Bioretention  areas 
are  proposed  for  many  of  the  islands  in 
the  parking  lots  to  treat  the  runoff  from 
the  parking  lots.  Infiltration  trenches 
will  provide  qualitative  control  for  the 
buildings  and  roads. 

Several  non-structural  best 
management  practices  (BMPs)  will  be 
incorporated  into  the  design  of  the 
project  to  further  mitigate  potential 
water  quality  concerns.  Open  section 
roads  (i.e..  no  curb  and  gutter)  with 
grass  swales  and  vegetated  islands  will 
be  used  on  the  site  to  filter  pollutants 
and  reduce  thermal  impacts.  Stream 
buffers  will  be  maintained  to  protect 
stream  water  quality  in  accordance  with 
Maryland-National  Capital  Park  and 
Planning  Commission  (M-NCPPC) 
guidelines. 

Mitigation  measures  will  be 
incorporated  into  the  construction  to 
minimize  the  risk  of  contaminants 
entering  groundwater.  Proper 
precautions  will  be  taken  to  prevent 
transport  of  contaminants  during 
construction  and  excavation  activities. 
The  amount  of  mowed  lawns  will  be 
minimized  and  integrated  pest 
management  techniques  will  be  used 
during  landscaping  and  tvirf 
maintenance  practices  to  reduce  the 
potential  for  altering  groundwater 
quality. 

Wetlands 

Based  on  the  proposed  limits  of 
disturbance,  there  will  be  no  direct 
impacts  to  vegetated  wetlands. 
Incidental  impacts  (<50  square  feet 
each)  may  be  necessary  for  construction 
of  seven  stormwater  outfalls. 
Authorizations  from  the  Corps  of 
Engineers  and  Maryland  Department  of 
Environment  will  be  obtained  prior  to 
construction  of  these  outfalls,  if  impacts 
to  the  stream  cheumels  become 
necessary. 


The  increase  in  impervious  surfaces 
could  increase  erosion  and 
sedimentation  which  could  indirectly 
impact  wetlands  and  streams.  The 
vegetated  wetland  on  the  site  could 
experience  scouring,  loss  of  sediments, 
and  loss  of  herbaceous  vegetation. 
Increased  flooding  could  expand  the 
wetland  boundary  in  some  areas. 
Increased  erosion  due  to  scouring  would 
increase  sediment  load  in  the 
tributaries,  which  could  increase 
sedimentation  and  facilitate  the 
conversion  of  wetlands  to  uplands. 
Effective  stormwater  management  and 
erosion  control  will  minimize  indirect 
impacts.  The  proposed  buffer  zones 
throughout  the  site  will  also  minimize 
impacts.  There  would  be  some 
cumulative  impacts  to  wetlands  on  the 
White  Oak  site  due  to  on-  and  off-site 
developments.  Increases  in  flooding, 
erosion,  and  sediment  loads  are 
anticipated  to  affect  existing  wetlands. 

Vegetation  and  Wildlife 

Based  on  the  proposed  limits  of 
disturbance  for  the  proposed  action,  35 
acres  (14  hectares)  of  mowed  lawn  and 
32  acres  (13  hectares)  of  deciduous 
forest  land  would  be  directly  affected. 
Other  areas  affected  by  the  proposed 
construction  are  previously  developed 
areas  which  provide  minimal  wildlife 
habitat.  The  majority  of  proposed  forest 
land  impacts  are  along  the  edge  of  the 
existing  forest  land  and  near  the  existing 
development.  All  possible  measures 
will  be  taken  to  avoid  impacts  to  forest 
land.  Impacts  from  human  disturbance 
will  be  minimal  since  the  areas  being 
developed  for  the  FDA  facilities  are 
presently  developed. 

The  White  Oak  site  is  surrounded  by 
development  and  is  one  of  only  a  few 
areas  of  substantial  plant  and  wildlife 
habitat  remaining  in  the  vicinity. 
Development  of  this  site  for  the  FDA 
facility  and  would  further  decrease  the 
limited  amount  of  plant  and  wildlife 
habitat  available  in  this  area.  Mitigation 
measures  for  effects  to  vegetation  and 
wildlife  primarily  consist  of 
maintaining  large  areas  of  forest, 
especially  along  streams,  to  provide 
wildlife  habitat  and  movement 
corridors.  Sufficient  amounts  of  forest 
will  be  retained  under  this  alternative  to 
comply  with  county  and  state  forest 
conservation  regulations.  Specifically, 
there  will  be  25  acres  (10  hectares)  of 
forest  land  remaining  on  the  1 70-acre 
development  site.  This  forest  land  is 
contiguous  and  will  continue  to  buffer 
streams  located  on  the  project  site. 


Threatened,  Endangered,  and  Sensitive 
Species 

No  known  direct,  indirect,  or 
cumulative  impacts  are  anticipated  to 
any  federally- listed  or  state-listed 
endangered  or  threatened  species  or 
those  proposed  for  listing  with  proposed 
construction  on  the  White  Oak  site. 


Contamination  Assessment 

Of  the  seven  identified  hazardous 
waste  sites,  only  one  (Site  #11, 
Industrial  Wastewater  Disposal  Area 
100)  is  located  within  the  proposed 
project  area.  Groundwater  will  require  a 
remediation  program  to  achieve  clean- 
up objectives.  However,  the  timetable 
for  implementation  of  the  remediation  is 
uncertain.  The  proposed  remediation 
methodologies  will  involve  extraction 
and  on-site  treatment  of  groundwater. 
The  Navy  is  responsible  for  on-going 
remediation  of  all  of  the  identified  sites, 
including  Site  #11.  Site  investigation 
and  remediation  activities  have  been 
and  will  continue  to  be  coordinated  by 
the  BRAC  clean-up  team  which  is 
comprised  of  the  Navy  (NSWC 
Detachment  White  Oak),  the  MDE,  and 
the  U.S.  EPA  Region  HI.  These  activities 
are  communicated  to  the  Restoration 
Advisory  Board  which  is  made  up  of 
local  government  and  community 
members. 

Future  locations  of  extraction  wells 
and  treatment  facilities  for  the  proposed 
groundwater  remediation  have  not  yet 
been  established.  The  design  for  the 
construction  of  the  proposed  action  will 
be  coordinated  with  the  Navy's  plans  for 
design  and  siting  of  extraction  wells  and 
on-site  treatment  facilities  for  the 
remediation  systems. 

Contaminated  soils  are  not  expected 
to  affect  construction.  If  soil 
contamination  is  identified,  a  permit  for 
soil  remediation  is  required  from  the 
MDE  Air  and  Radiation  Management 
Division.  In  addition,  arrangements  for 
the  testing,  containment  and  treatment 
of  groundwater  will  be  required  if 
dewatering  operations  are  needed  for 
construction  excavations. 

Asbestos  has  been  identified  in  many 
of  the  buildings  which  are  designated 
for  demolition  or  renovation  within  the 
proposed  action  project  area.  As 
demolition  and  renovation  activities 
could  cause  the  release  of  asbestos  to 
the  environment,  all  friable  or 
potentially  friable  asbestos  will  be 
removed  prior  to  building  alterations  in 
accordance  with  the  National  Emissions 
Standard  for  Hazardous  Air  Pollutants 
(NESHAPS)  and  Maryland  Department 
of  the  Environment  Air  Management 
regulations.  Asbestos  emissions  to  the 
environment  from  each  NESHAPS 
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source  will  be  minimized  through 
engineering  controls  and  appropriate 
work  practices.  All  asbestos  and 
asbestos-contaminated  debris  will  be 
disposed  off-site  at  a  permitted  disposal 
facility. 

Lead  paint  is  likely  to  be  present  in 
buildings  designated  for  demolition  or 
renovation  within  the  proposed  action 
area.  Demolition  of  buildings  must  be 
performed  in  accordance  with  MDE 
regulations  (COMAR  26.11.06.03D) 
requiring  that  reasonable  precaution 
must  be  taken  to  prevent  particulate 
matter,  such  as  fugitive  dust  from 
becoming  airborne.  Demolition  and 
construction  debris  containing  lead- 
based  paint  wastes  will  be  segregated 
and  tested  to  determine  lead 
concentrations  and  appropriate  disposal 
in  accordance  with  RCRA  guidelines. 

PCB  wastes  are  not  stored  within  the 
proposed  action  area.  However, 
fluorescent  light  ballasts  containing 
PCBs  are  likely  to  be  present  in  many 
of  the  buildings  within  the  proposed 
action  area.  PCB-containing  light 
ballasts  and  any  remaining  PCB- 
containing  transformer  equipment  will 
be  removed  prior  to  building  demolition 
and  disposed  at  off-site  TSCA-approved 
facilities. 

According  to  the  White  Oak 
underground  storage  tank  (UST) 
inventory,  11  petroleum  UST  systems 
are  active  in  the  proposed  action  area. 
The  proposed  action  will  require  the 
removal  or  closure  of  all  UST  systems 
which  are  taken  out  of  service.  Also, 
removal  of  four  fuel  oil  aboveground 
storage  tanks  (ASTs)  from  locations 
within  the  proposed  action  project  area 
will  be  required  by  local  building  codes. 

It  is  anticipated  that  abatement  or 
closure  activities  related  to  remaining 
asbestos,  lead  paint,  PCBs,  and  USTs 
will  be  carried  out  prior  to  or  during 
construction,  as  appropriate,  by 
demolition  or  abatement  contractors. 
Project  specifications  for  these  actions 
will  require  proper  off-site  disposal  of 
wastes,  including  hazardous  wastes  and 
special  solid  wastes,  at  appropriate 
disposal  facilities. 

Decommissioning  surveys  will  be 
completed  by  the  NSWC  Health  Physics 
Office  in  compliance  with  requirements 
for  termination  of  permits  for 
radioactive  sources  under  the  Navy's 
Nuclear  Regulatory  Commission  license. 
Based  on  the  findings  of  the  scoping 
survey,  related  to  residual  Radium  226 
contamination,  further  study  will  be 
required  to  determine  how  much 
remediation  is  necessary  and  the 
associated  costs.  Appropriate 
remediation  will  then  be  conducted  by 
the  Navy. 


Air  Quality 

The  results  of  the  air  quality  analysis 
for  both  mobile  and  stationary  emission 
sources  indicate  that  the  future  scenario 
with  FDA  would  not  si^ificantly  affect 
the  ambient  air  quality  in  the  region. 
The  mobile  and  stationary  sources  of  the 
proposed  action  will  not  significantly 
contribute  to  any  violations  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  ozone  or  its  precursors 
such  as  nitrous  oxide  (NOx)  or  volatile 
organic  compounds  (VOCs).  The 
stationary  sources  at  NSWC,  including 
the  proposed  new  boilers,  will  not 
impact  the  attainment  of  a  15  percent 
reduction  in  VOCs,  as  outlined  in  the 
Maryland  State  Implementation  Plan. 
Upon  comparison  of  the  emissions  from 
the  automobile  exhaust,  it  was 
determined  that  the  carbon  monoxide, 
NO,,  and  particulate  matter  emissions 
were  well  below  the  de  minimis  levels. 
Therefore,  emissions  generated  from  the 
proposed  action  are  exempt  from  further 
analysis  as  defined  in  the  General 
Conformity  Rule  under  the  Clean  Afr 
Act. 

The  White  Oak  site  is  located  in  an 
ozone  serious  nonattainment  area, 
however,  the  area  is  in  attainment  for 
carbon  monoxide.  The  requirements 
will  include  review  of  criteria 
pollutants,  if  any,  to  be  generated  from 
the  proposed  sources.  The  permits  will 
be  reviewed  and  approved  by  the 
Maryland  Air  and  Radiation 
Administration.  The  proposed  boilers 
will  require  permits  from  the  MDE. 
During  the  permitting  process  for  the 
proposed  boilers,  the  impacts  on  the 
ambient  air  quality  will  be  determined. 
The  air  quality  model  in  this  case  will 
also  determine  the  minimum  stack 
heights  required  to  effectively  disperse 
the  emissions  from  the  proposed  boilers. 
Federal  mandates  to  reduce  emissions 
include  controls  for  refueling 
operations,  inspection,  and  maintenance 
of  vehicle  emission  systems.  States  and 
local  governments  have  regulated 
sjjecific  operations  and  participated  in 
the  reformulated  gasoline  program.  Car 
pooling,  employee  commute  options, 
mass  transit  improvements,  high 
occupancy  vehicle  (HOV)  lanes  are 
some  of  the  Transportation  Control 
Measures  (TCMs),  FDA,  since  it  is  a 
government  agency,  will  be  required  to 
implement  these  measures  to  reduce 
emissions. 

Noise 

Direct,  short-term  noise  impacts 
would  result  from  construction 
activities  during  development  of  the 
FDA  facility.  There  would  be  no  direct 
impacts  to  area  noise  levels  due  to 


operations  of  the  proposed  facility. 
Noise  levels  should  be  similar  or 
slightly  lower  than  those  currently  at 
the  side  due  to  cessation  of  current 
Navy  tests  involving  explosives.  Indirect 
roadway  traffic  noise  will  have  virtually 
no  impact  on  noise  levels  at  the 
identified  sensitive  receptors. 

Noise  from  construction  equipment 
can  be  reduced  by  the  construction  of 
temporary  noise  barriers  by  avoiding 
times  of  day  or  days  of  the  week  when 
noise  exposures  will  be  more 
objectionable  (for  example,  weekend 
mornings).  The  lowest  amplitude  back- 
up alarms  sufficient  for  "audibility"  to 
meet  safety  requirements  will  be  used. 
Equipment  will  be  operated  with 
manufacturer  noise  control  features  in 
working  order. 

Facilities  on  the  FDA  site  that  would 
generate  noise  will  be  located  as  far 
from  noise-sensitive  receptors  as 
possible.  Site  topography  and  layout 
will  be  used  to  provide  shielding  by 
hillsides  or  other  structures.  For  indoor 
noise  sources,  buildings  will  be 
specified  to  provide  suitable  sound 
attenuation  and  the  equipment 
operating  spaces  will  be  treated  to 
minimize  interior  sound  buildup. 
Internal  combustion  engine  exhausts 
and  fans  drawing  from  or  discharging  to 
the  atmosphere  will  be  fitted  with 
silencers.  Where  possible,  installed 
equipment  will  be  specified  to  minimize 
noise  generation  (for  example,  fan 
selection  for  low  noise).  Noisy  facility 
operations  will  be  scheduled  for  times 
that  are  least  noise-sensitive. 

Land  Use 

The  existing  zoning  for  the  White  Oak 
site  is  for  residential  development; 
however,  the  proposed  land  use  is 
compatible  with  the  existing  land  use 
and  impact  will  be  minimal. 


Population 

Because  no  residential  uses  are 
contemplated  as  part  of  the  proposed 
FDA  consolidation  and  since  the 
proposed  action  would  result  primarily 
in  a  consolidation  of  existing  offices  and 
laboratories,  implementation  of  the 
proposed  action  on  this  site  should  not 
result  in  a  significant  change  in  county- 
wide  population  characteristics  or 
projections. 

Housing 

Additional  housing  demand  may  be 
generated  in  the  White  Oak  area  due  to 
the  relocation  of  FDA  facilities. 

Economy,  Employment,  and  Income 

The  proposed  action  at  White  Oak 
will  have  positive  short-term  impacts  on 
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the  regional  economy.  The 
consolidation  of  the  FDA  facilities  will 
not  significantly  affect  the  economy  of 
the  National  Capital  Region  because 
neither  employment  nor  procurement  is 
expected  to  change.  However,  the  White 
Oak  Master  Plan  area  of  Montgomery 
County  will  benefit  from  payroll 
spending  by  FDA  employees  at  local 
businesses  and  income  of  FDA 
employees  choosing  to  relocate  their 
place  of  residence. 

Environmental  Justice  in  Minority  and 
Low-Income  Populations 

The  proposed  action  will  not 
disproportionately  impact  minority  or 
low-income  populations  in  the  White 
Oak  area.  Construction  of  the  proposed 
project  will  not  hinder  the  continued 
economic  growth  or  alter  the  character 
of  the  area. 

Taxes  and  Revenue 

Taxes  and  government  revenues  are 
not  expected  to  be  significantly  affected 
by  the  proposed  action. 

Community  Facilities  and  Services 

Construction  of  the  FDA  facility  at 
White  Oak  would  not  result  in  any 
direct  impacts  to  existing  community 
facilities  and  services. 

Aesthetics  and  Visual  Resources 

The  project  facilities  would 
permanently  affect  the  existing 
appearance  of  the  landscape  within  the 
project  site.  Special  care  will  be  given 
to  the  architectural  character  of  the  new 
buildings  so  that  they  are  compatible 
with  the  surrounding  area.  Landscaping 
measures  will  help  mitigate  the  visual 
impacts  of  the  proposed  facilities  from 
surrounding  properties. 


Public  Health  and  Safety 

Details  of  the  safety,  prevention  and 
mitigation  procedures  that  will  be 
employed  to  protect  public  health  at  the 
FDA  facility  will  be  provided  by  the 
FDA  in  a  Safety  Analysis  Report  when 
definitive  plans  for  the  site  are  in  place. 
Extensive  prevention  and  mitigation 
procedures  are  practiced  by  the  FDA  to 
prevent  occupational  hazards  and 
migration  of  contaminants  off  site  via 
transport  by  workers  or  any  other 
pathway. 

These  regulations  will  contain 
hazardous  or  infectious  substances  in  a 
controlled  environment,  and  will 
prevent  exposure  of  the  general  public 
to  any  agents  that  may  adversely  affect 
human  health. 

Historic  Properties 

The  Maryland  Historic  Trust  State 
Historic  Sites  Inventory  Form 


concluded  that  the  Haval  Ordnance 
Laboratory  (NOL)  historic  district  is 
significant  under  National  Register 
Criterion  A.  B.  and  C.  and  possesses 
exceptional  significance  tinder  National 
Register  Criteria  Consideration  G.  at  the 
national  level  for  its  pivotal  role  as  a 
first-generation  Cold- War- period 
defense  weapons  research  facility. 

U  the  Maryland  State  Historic 
Preservation  Officer  (SHPO)  concurs 
with  this  finding,  then  the  proposed 
action  will  have  an  Adverse  Effect  on 
the  Naval  Ordnance  Laboratory  historic 
district  as  defined  in  36  CFR  800.9 
Approximately  70  Contributing  historic 
district  resources  and  46  Non- 
contributing  resources  will  be 
demolished  within  the  100  Area,  and 
approximately  4  Contributing  resources 
will  be  taken  within  the  200  Area.  In  the 
event  of  a  finding  of  Adverse  Effect. 
GSA  will  follow  the  requirements  found 
in  36  CFR  800.5e  (When  the  effect  is 
adverse).  In  compliance  with  these 
requirements,  GSA  will:  notify  the 
Advisory  Council  on  Historic 
Preservation  (Council);  consult  with  the 
SHPO  and  involve  interested  persons  as 
participating  consulting  parties; 
document  the  finding  of  Adverse  Effect 
according  to  36  CFR  800.8;  inform  the 
public  of  the  finding  of  Adverse  Effect; 
and  execute  a  Memorandum  of 
Agreement  (MOA)  with  the  SHPO 
specifying  how  the  effects  will  be  taken 
into  account  The  MOA  is  expected  to 
provide  an  agreement  on  ways  in  which 
GSA  will  minimize  or  mitigate  these 
adverse  impacts. 

Archeological  Resources 

The  Phase  I  archaeological 
investigation  revealed  no  prehistoric  or 
historic  archaeological  remains  within 
the  areas  of  potential  effects  for  the 
proposed  construction  activities. 
Concurrence  from  the  State  Historic 
Preservation  Office  (Maryland  Historical 
Trust)  is  pending. 

Utilities 

Adequate  water  supply  can  be 
provided  to  the  White  Oak  site  from 
existing  service  connections. 
Improvements  to  the  existing  sewer 
system  will  be  required,  and  the  Paint 
Branch  Trunk  sewer  will  likely  require 
relief  in  the  next  5  to  10  years.  GSA  and 
FDA  vdll  prepare  a  water  conservation 
plan  and  policy,  install  water  saving 
fixtures,  and  design  landscape  plans  for 
minimum  water  usage. 

Adequate  electrical  power  and  natural 
gas  be  supplied  to  the  White  Oak  site 
from  existing  lines.  Energy  conservatjon 
measures  will  be  incorporated  into 
building  design.  Updated  on-site 


communication  systems  will  be 
required. 

Transportation  and  Parking 

Access  to  the  White  Oak  site  is 
provided  via  MD  650  and  Cherry  Hill 
Road.  The  improvements  proposed  for 
the  main  entrance  to  the  site  from  MD 
650  include: 

•  A  single  left-turn  lane  for 
southbound  MD  650  into  the  site. 

•  A  right-turn  lane  for  northbound 
MD  650  into  the  site. 

•  A  right-turn  lane  from  the  site  to 
northbound  MD  650. 

•  Three  left-turn  lanes,  including  a 
shared  through  lane,  from  the  site  to 
southbound  MD  650. 

A  new  full  entrance  is  proposed  from 
Cherry  Hill  Road  adjacent  to  the 
northeast  comer  of  the  property.  This 
entrance  will  be  at  a  new  location  close 
to  the  Montgomery /Prince  George's 
county  line  and  will  include: 

•  A  lefl-and  right-turn  lane  exiting 
the  site  to  Cherry  Hill  Road. 

•  A  right-turn  lane  for  eastbound 
Cherry  Hill  Road  into  the  site. 

•  A  left-turn  lane  for  westbound 
Cherry  Hill  Road  into  the  site. 

Intersection  capacity  analyses  were 
performed  for  the  AM  and  PM  peak 
hours  at  study  intersections  within  the 
White  Oak  study  area  for  the  projected 
build-out  year  of  2005.  The  results  of  he 
analyses  indicated  that  the  majority  of 
intersections  would  not  operate  at 
acceptable  levels  of  service  with  or 
without  the  proposed  FDA  facility. 

A  Transportation  Management  Plan 
(TMP)  was  developed  to  aid  in  the 
mitigation  of  traffic  impacts  from  FDA 
to  the  extent  possible.  Transportation 
management  strategies  proposed 
include:  provision  of  employee 
transportation  coordinator;  ride- 
matching  service;  preferential  parking 
for  carpools  and  vanpools;  guaranteed 
ride  home  program;  flexitime  program; 
flecxiplace  program;  and  bus  service  to/ 
from  Metrorail.  In  addition  to  these 
strategies,  the  following  is  a  list  of 
roadway  improvements  that  would  be 
necessary  to  mitigate  traffic  impacts  if 
the  FDA  facility  is  located  at  the  White 
Oak  site. 

•  MD  650  at  Michelson  Road.  These 
improvements  include  the  addition  of  a 
right-turn  lane  along  northbound  MD 
650  into  the  site.  The  total  length  of  the 
lane,  including  taper,  would  be  350  feed 
(107  meters),  the  intersection 
improvements  for  MD  650  at  Michelson 
Road  mitigate  the  traffic  impacts  at  the 
intersection  in  the  PM  but  not  the  AM 
peak  hour. 

•  MD  650  and  Schindler  Drive/ 
Mohan  Drive  (Main  Gate.)  These 
improvements  include  the  addition  of  a 
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northbound  channelized  right-turn  lane 
into  the  site;  and  extending  the 
southbound  left-turn  lane  on  MD  650. 
The  total  length  of  the  northbound  right- 
turn  lane,  including  taper,  is  350  feet 
(107  meters)  and  the  southbound  left- 
turn  lane  is  400  feet  (120  meters).  These 
improvements  also  include  the  addition 
of  two  additional  westbound  lanes  out 
of  the  site.  The  improvements  to  the 
intersection  do  not  mitigate  the  traffic 
impact  at  the  intersection  in  the  PM 
peak  hour. 

•  MD  650  at  Powder  Mill  Road.  These 
improvements  include  the  widening  of 
southbound  MD  650  to  accommodate 
the  turning  movements  of  three  left-turn 
lanes  from  the  east  leg  of  Powder  Mill 
Road.  Widening  will  occur  north  and 
south  of  the  intersection  to  transition 
the  southbound  lanes  from  a  lane  width 
of  12  feet  to  a  width  of  14  feet.  The  east 
leg  of  Powder  Mill  road  will  be  restriped 
to  provide  double  left-turn  lanes,  a  thru/ 
left-turn  lane,  and  a  right-turn  lane  and 
the  traffic  signal  will  be  modified. 

•  MD  650  at  Lockwood  Drive.  These 
improvements  involve  reconfiguring  the 
intersection  to  provide  an  additional 
left-turn  lane  on  Lockwood  Drive's  east 
and  west  approach  to  MD  650. 

•  Cherry  Hill  Road  at  Broadbirch  Dr./ 
Calverton  Blvd.  These  improvements 
include  the  addition  of  a  right-turn  lane 
on  northbound  Cherry  Hill  Road.  The 
total  length  of  the  northbound  right-turn 
lane,  including  taper,  is  350  feet  (107 
meters). 

•  Cherry  Hill  Road  to  Powder  Mill 
Road.  These  improvements  include  the 
provision  of  separate  north-and 
southbound  left-turn  lanes.  The  total 
length  for  both  the  north-  and 
southbound  lanes  is  150  feet  (46 
meters). 

•  U.S.  29  at  Lockwood  Drive.  These 
improvements  involve  widening  the 
driveway  from  the  Manor  Care  property 
to  provide  an  additional  left-turn  lane. 

The  widening  of  Cherry  Hill  Road  to 
four  lanes  from  the  Montgomery  County 
line  to  Autoville  Drive  in  College  Park 
is  included  in  the  Prince  George's 
County  FY  1996-2001  Capital 
Improvement  Program.  However,  this 
project  is  not  presently  funded.  The 
Subregion  1  Master  Plan  identifies 
Powder  Mill  Road  as  an  arterial 
highway  which  will  be  ultimately  built 
as  a  four  to  six-lane  divided  roadway 
between  the  Montgomery  County  line 
and  U.S.  1  in  Beltsville.  Construction  of 
these  improvements  to  Cherry  Hill  Road 
and  Powder  Mill  Road  will  improve 
access  to  the  FDA  site  and  more  than 
mitigate  existing  and  projected  levels  of 
service  at  the  intersection  of  Cherry  Hill 
Road  and  Powder  Mill  Road.  In 


addition,  access  to  the  FDA  site  from  I- 
95  will  be  greatly  enhanced. 

The  following  intersections  are  not 
mitigated: 

•  U.S.  29  at  Cherry  Hill  Road/ 
Randolph  Road. 

•  MD  650  at  Lockwood  Drive. 

•  MD  650  at  Elton  Road. 

FDA  traffic  will  have  a  relatively 
small  impact  on  those  intersections  at 
which  mitigation  was  not 
recommended.  Mitigation  was  not 
recommended  at  these  intersections  due 
to  physical  constraints  such  as  existing 
structures  and  inadequate  rights  of  way. 
In  addition,  these  intersections  were 
projected  to  fail  under  future  conditions 
without  the  presence  of  FDA  traffic. 

To  improve  traffic  flow  in  the  area 
surrounding  the  site,  implementation  of 
regional  solutions  proposed  in  the 
Montgomery  and  Prince  George's 
Counties  Master  Plans  will  be  necessary. 
These  improvements  could  include 
construction  of  grade  separated 
interchanges  on  U.S.  29,  widening 
Cherry  Hill  Road  and  Powder  Mill  Road, 
and  construction  of  a  Transitway  on 
U.S.  29.  Additional  regional  solutions 
would  include  enhanced  bus  and  feeder 
service  to  Metrorail  and  MARC  train 
stations  at  Silver  Spring  and  Greenbelt. 

Waste  Management 

Waste  types  to  be  generated  by  FDA 
include:  general  waste  (including 
recyclable  waste),  medical  waste, 
hazardous  waste,  low-level  radioactive 
waste,  and  mixed  waste.  All  wastes  will 
be  properly  handled,  stored,  and 
removed  from  the  site  in  accordance 
with  appropriate  state  and  federal 
regulations. 

VI.  Areas  of  Controversy 

The  following  areas  of  controversy 
concerning  the  proposed  action  have 
been  identified  from  public  and  agency 
comments:  the  effects  of  the  FDA 
facility  on  area  traffic:  the  availability  of 
adequate  public  transportation:  existing 
contamination  on  the  White  Oak  site; 
effects  of  the  new  facility  on  water 
quality;  and  historic  preservation.  The 
actions  taken  to  resolve  these  areas  of 
controversy  are  presented  below. 

Traffic 

A  traffic  analysis  was  completed 
comparing  the  projected  future  traffic 
conditions  for  area  intersections  without 
FDA  to  those  conditions  projected  for 
the  proposed  action.  The  results  of  the 
traffic  analysis  indicated  that  the 
majority  of  intersections  would  not 
operate  at  acceptable  levels  of  service 
under  either  future  scenario.  To  mitigate 
the  impacts  to  area  traffic  from  the  FDA 
facility,  off-site  road  improvements  have 


been  proposed  as  well  as  the 
implementation  of  transportation 
demand  management  strategies  to 
reduce  the  number  of  vehicles  accessing 
the  White  Oak  site  as  detailed  in  Section 
V  of  this  report. 

Public  Transportation 

The  Silver  Spring,  Forest  Glen,  and 
Wheaton  stations  along  the  Metrorail 
Red  Line  are  located  approximately 
three  miles  from  the  White  Oak  site,  and 
the  Greenbelt  and  College  Park  stations 
of  the  Metrorail  Green  Line  are  located 
approximately  four  miles  from  the 
White  Oak  site.  The  MARC  train  also 
services  stations  in  Silver  Spring, 
Greenbelt.  and  College  Park.  There  are 
several  Metrobus  on  Ride  On  bus  routes 
that  service  the  White  Oak  area; 
however,  the  current  services  schedules 
are  infrequent  and  some  existing  bus 
stops  are  not  conveniently  located. 

A  component  of  the  Transportation 
Management  Plan  is  to  provide  bus 
service  between  the  FDA  facility  and  the 
Silver  Spring  Metro  station.  GSA  will 
discuss  bus  service  options  with 
Montgomery  County. 

Existing  Contaminated  Areas 

The  Navy  is  responsible  for  on-going 
remediation  of  all  of  the  identified 
contaminated  sites.  Remediation 
activities  will  continue  to  be 
coordinated  by  the  BRAG  clean-up  team 
which  is  comprised  of  the  Navy  (NSWC 
Detachment  White  Oak),  the  MDE,  and 
the  U.S.  EPA  Region  III.  These  activities 
are  communicated  to  the  Restoration 
Advisory  Board  which  is  made  up  of 
local  government  and  community 
members. 

Water  Quality  Impacts 

Paint  Branch  and  its  tributaries  on  the 
White  Oak  site  are  classified  by 
Maryland  Department  of  the 
Environment  as  Use  III  waters  and  carry 
the  state's  most  stringent  water  quality 
standards.  Mitigation  measures  will 
include  stream  valley  buffers,  the 
utilization  of  best  management  practices 
for  maximum  pollutant  removal 
efficiency,  and  state-of-the-art 
stormwater  management  techniques. 
Several  stormwater  management 
facilities  are  located  within  the  stream 
valley  buffers;  however,  they  are  within 
areas  already  disturbed. 

Historic  Preservation 

If  the  Maryland  State  Historic 
Preservation  Officer  concurs  with  the 
designation  of  the  Naval  Ordinance 
Laboratory  as  a  historic  district,  then  the 
proposed  action  will  have  an  Adverse 
Effect.  In  the  event  of  a  finding  of 
Adverse  Effect,  GSA  will  follow  the 
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requirements  found  in  36  CFR  800. 5e 
(When  the  effect  is  adverse).  In 
compliance  with  these  requirements, 
GSA  will:  notif\-  the  Advisory  Council 
on  Historic  Preservation  (Council); 
consult  with  the  SHPO  and  involve 
interested  persons  as  participating 
consulting  parties;  docimient  the 
finding  of  Adverse  Effect  according  to 
36  CFR  800.8;  inform  the  public  of  the 
finding  of  Adverse  Effect;  and  execute  a 
Memorandum  of  Agreement  (MOA) 
with  the  SHPO  specifying  how  the 
effects  will  be  taken  into  account.  The 
MOA  is  expected  to  provide  an 
agreement  on  ways  in  which  GSA  will 
minimize  or  mitigate  these  adverse 
impacts. 

Vn.  Environmental  Planning  Process 

The  Scoping  process  including  the 
publication  of  the  Notice  of  Intent  in  the 
Federal  Register  on  October  25. 1995 
followed  by  a  series  of  scoping  meetings 
held  to  identify  issues  of  concern  to  the 
community  and  government  agencies.  A 
public  scoping  meeting  was  held  on 
November  7.  1995  at  the  Naval  Surface 
Warfare  Center  in  White  Oak,  and  an 
agency  scoping  meeting  was  held  on 
November  21,  1995. 

The  National  Environmental  Policy 
Act  of  1969  (NEPA),  as  amended, 
requires  that  the  public  and  affected 
agencies  be  provided  the  opportunity  to 
review  and  comment  on  the 
Environmental  Impact  Statement  (EIS). 
A  75-day  review  period  of  the  draft  EIS, 
commenced  on  March  15,  1996  and 
concluded  on  May  31,  1996  in  order  to 
comply  with  these  requirements.  Ehiring 
this  period,  a  public  hearing  was  held 
on  April  16,  1996  at  the  Naval  Surface 
Warfare  Center  at  the  site  of  the 
Proposed  Action  to  receive  comments 
from  the  public. 

A  Final  Environmental  Impact 
Statement  was  prepared  to  address 
comments  made  on  the  Draft  EIS,  and 
was  filed  with  the  U.S.  EPA  on  May  2, 
1997.  The  Final  EIS  was  also  made 
available  to  the  public  and  affected 
agencies  for  an  additional  30-day  review 
period  (May  2,  1997  through  June  2, 
1997).  Comments  on  the  Final  EIS  were 
taken  into  consideration  by  GSA  and 
FDA  in  the  preparation  of  this  Record  of 
Decision. 

GSA  believes  that  there  are  no  other 
outstanding  environmental  issues  to  be 
resolved  with  respect  to  the  proposed 
construction  on  the  White  Oak  site  with 
approximately  2,111,421  gsf  of  offices 
laboratories  and  support  facilities,  and 
4,500  parking  spaces  for  approximately 
5,947  employees  and  500  visitors  per 
day.  The  mitigation  program  for  the 
development  of  the  White  Oak  site  will 
be  developed  during  the  design  phase. 


Mitigation  measures  will  be  developed 
from  those  recommended  in  the  Final 
EIS  or  other  state-of-the-art  practices. 
Questions  regarding  the  EIS  prepared 
for  this  action  should  be  directed  to  Mr. 
Jag  Bhargava,  P.E.,  Development 
Director.  General  Services 
Administration  National  Capital  Region, 
Room  2120.  7th  and  D  Streets,  SW. 
Washington,  DC  20407,  telephone  202- 
708-6570. 

Dated:  June  26. 1997. 
Nelson  Alcalde, 

Regional  Administrator,  General  Services 
Administration. 
(PR  Doc.  97-18135  Filed  7-10-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97F-0283] 

Akzo  Nobel  Chemical  Co.;  Filing  of  a 
Food  Additive  Petition 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Akzo  Nobel  Chemical  Co.  has  filed 
a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  monoester  of 
o-hydro-<i)-hydroxy-poly  (oxyethy  lene) 
poly(oxypropylene)  poly(oxyethylene) 
(15  mole  minimum)  blocked  copolymer 
derived  from  low  erucic  acid  rapeseed 
oil  as  a  component  of  defoaming  agents 
used  in  the  washing  of  sugar  beets  for 
processing  into  sugar. 
DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  August  11.  1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Manageitient  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23.  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  M.  Gilliam,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
215),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204, 
202-418-3167. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))). 
notice  is  given  that  a  food  additive 
petition  (FAP  6A4494)  has  been  filed  by 
Akzo  Nobel  Chemical  Co..  5  Livingstone 
Ave.,  Dobbs  Ferry,  NY  10522-3407.  The 
petition  proposes  to  amend  the  food 


additive  regulations  in  §  173.340 
Defoaming  agents  (21  CFR  173.340)  to 
provide  for  the  safe  use  of  monoester  of 
a-hydro-io-hydroxy-poly  (oxyethylene) 
poly(oxypropylene)  poly(oxyethylene) 
blocked  copolymer  derived  from  low 
erucic  acid  rapeseed  oil  as  a  component 
of  defoaming  agents  used  in  the  washing 
of  sugar  beets  for  processing  into  sugar. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
display  at  the  Dockets  Management 
Branch  (address  above)  for  public 
review  and  comment.  Interested  persons 
may,  on  or  before  August  11, 1997, 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  lune  13. 1997. 
Alan  M.  Rulis. 

Director.  Office  of  Premarket  Approval, 
Center  for  Food  Safety  and  Applied  Nutrition. 
|FR  Doc.  97-18126  Filed  7-10-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97F-4284] 

Eastman  Chemical  Co.;  Filing  of  Food 
Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 
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SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing 
that  Eastman  Chemical  Co.  has  filed  a 
petition  proposing  that  the  food  additive 
regulations  be  amended  to  provide  for 
the  safe  use  of  1.4- 

cyclohexanedimethanol  as  a  polyhydric 
alcohol  for  use  in  polyester  resins 
intended  for  coatings  in  contact  with 
food. 

DATES:  Written  comments  on  the 
petitioner's  environmental  assessment 
by  August  11. 1997. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hortense  S.  Macon,  Center  for  Food 
Safety  and  Applied  Nutrition  (HFS- 
205),  Food  and  Drug  Administration, 
200  C  St.  SW.,  Washington,  DC  20204. 
202-418-3086. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4547)  has  been  filed  by 
the  Eastman  Chemical  Co.,  P.O.  Box 
1994.  Kingsport,  TN  37662.  The  petition 
proposes  to  amend  the  food  additive 
regulations  in  §  175.300  Resinous  and 
polymeric  coatings  (21  CFR  175.300)  to 
provide  for  the  safe  use  of  1 ,4- 
cyclohexanedimethanol  as  a  polyhydric 
alcohol  for  use  in  polyester  resins 
intended  for  coatings  in  contact  with 
food. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encourage  public  participation 
consistent  with  regulations  promulgated 
under  the  National  Environmental 
Policy  Act  (40  CFR  1501.4(b)),  the 
agency  is  placing  the  environmental 
assessment  submitted  with  the  petition 
that  is  the  subject  of  this  notice  on 
public  display  at  the  Dockets 
Management  Branch  (address  above)  for 
public  review  and  comment.  Interested 
persons  may,  on  or  before  August  11, 
1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments.  Two  copies  of  any 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  may  be  seen  in  the  office 
above  between  9  a.m.  and  4  p.m., 
Monday  through  Friday.  FDA  will  also 
place  on  public  display  any 
amendments  to,  or  comments  on,  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 


the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  June  24. 1997. 
Laura  M.  Tarantino. 

Acting  Director,  Office  of  Premarket 
Approval.  Center  for  Food  Safety  and  Applied 
Nutrition. 

IFR  Doc.  97-18127  Filed  7-10-97;  8:45  am) 

BtLUNQ  CODE  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dockat  No.  96E-0386] 

Detemiination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ALLEGRA^m 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ALLEGRATM  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks.  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 


regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
produa  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ALLEGRAT"^^ 
(fexofenadine  hvdrochloride). 
ALLEGRATM  is  indicated  for  the  relief 
of  symptoms  associated  with  seasonal 
allergic  rhinitis  in  adults  and  children 
12  years  of  age  and  older.  Symptoms 
treated  effectively  include  sneezing, 
rhinorrhea,  itchy  nose/palate/throat, 
itchy/watery/red  eyes.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  ALLEGRA™  (U.S. 
Patent  No.  4.254.129)  from  Hoechst 
Marion  Roussel.  Inc..  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  March  7,  1997,  FDA 
advised  the  Patent  and  Trademark  office 
that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  ALLEGRA'tm 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
ALLEGRA™  is  996  days.  Of  this  time, 
635  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  361  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(ij  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  November  4,  1993. 
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FDA  has  verified  the  appHcant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  November  4,  1993. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act:  July  31,  1995.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
ALLEGRATM  (nda  20-625)  was 
initially  submitted  on  July  31, 1995. 

3.  The  date  the  appUcation  was 
approved:  July  25,  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-625  was  approved  on  July  25, 1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  677  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  9, 1997,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  7,  1998,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1.  98th  Cong..  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  t»etween  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  June  30.  1997. 
Allen  B.  Duncan. 

Acting  Associate  Commissioner  for  Health 
Affairs. 
(FR  Doc.  97-18125  Filed  7-10-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

AcnON:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Radiological 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  August  18. 1997,  9:30  a.m.  to 
4:30  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B,  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  John  C.  Monahan, 
Center  for  Devices  and  Radiological 
Health  (HFZ-470),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville.  MD  20850.  301-594-1212,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12526.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  The  committee  will  discuss 
general  issues  and  make 
recommendations  concerning  an 
original  premarket  approval  application 
for  an  ultrasound  bone  density  device. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  August  11,  1997.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:45 
a.m.  and  10:45  a.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  August  11, 1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  July  7, 1997. 
Michael  A.  Friedman, 

Depu  ty  Commissioner  for  Operations 

|FR  Doc.  97-18213  Filed  7-10-97;  8:45  am) 

BILUNO  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AMD 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  To  request  a  copy  of  the 
clearance  requests  submitted  to  0MB  for 
review,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)-443-1129. 

The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Area  Health 
Education  Centers  (AHEC)  and  Health 
Education  Training  Centers  (HETC): 
Managed  Care  Inventory  Project — 
New— Section  746(a)  of  the  Public 
Health  Service  Act  authorizes  Federal 
assistance  to  schools  of  medicine 
(allopathic  and  osteopathic)  which  have 
cooperative  arrangements  with  one  or 
more  public  or  nonprofit  private  area 
health  education  centers  (AHECs)  for 
the  planning,  development  and 
operation  of  area  health  education 
center  programs.  Section  746(f)  of  the 
PHS  Act  authorizes  Federal  assistance 
to  schools  of  allopathic  and  osteopathic 
medicine,  or  parent  institutions  on 
behalf  of  such  schools,  or  a  consortium 
of  such  schools  to  plan,  develop, 
establish,  maintain  or  operate  HETCs. 
The  support  is  designed  to  improve  the 
supply,  distribution,  quality,  and 
efficiency  of  (a)  personnel  providing 
health  services  in  the  State  of  Florida  or 
along  the  border  between  the  United 
States  and  Mexico  and  fb)  personnel 
providing,  in  other  urban  and  rural 
areas  of  the  U.S.,  health  services  to  any 
population  group,  including  Hispanic 
individuals  and  recent  refugees,  that 
have  demonstrated  serious  health  care 
needs.  Program  support  is  also  used  to 
encourage  health  promotion  and  disease 
prevention  through  public  education. 
A  telephone  survey  is  proposed  of 
federally  funded  AHEC  and  HETC 
programs  to  determine  the  variety  and 
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extent  of  managed  care  training 
activities  that  are  ongoing  or  plaiuied  in 
the  near  future.  The  survey  results  will 


be  used  to  formulate  recommendations 
for  managed  care  training,  and  to  help 
guide  the  AHEC/HETCs  in  planning  and 


directing  training  programs  and  clinical 
exjjerience  in  managed  care.  The  burden 
estimates  are  as  follows: 


Type  of  center 

Number  o( 
respondents 

Responses 
per  re- 
spondent 

Hours  per 
response 

Total  bur- 
den hours 

AHECs „ _... 

HETCs  

36 
10 

46 

1 
1 

1 

2 
2 
2 

72 
20 

92 

TOTAL  

Written  comments  and 
recommendaticHis  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
Virginia  Huth,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
D.C.  20503. 

Dated:  July  7, 1997. 
Jaae  Harrison, 

Acting  Director,  Division  of  Policy  Review 

and  Coordination. 

[FRDoc  97-t«212  Filed  7-10-97;  8:45  am) 

HLLMO  OOOC  41M-1»^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Health  Proposed 
collection;  Comment  Request;  Gila 
Rhrar  Indian  Community  Demographic 
Infonnation 

SUMMARY:  In  compliance  with  the 
requirement  of  section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995. 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  (NIDDK), 
the  National  Institutes  of  Health  (NIH) 
will  publish  periodic  summaries  of 
proposed  projects  to  be  submitted  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval. 
PROPOSED  COLLECnON:  Title:  Gila  River 
Indian  Community  Demographic 
Infonnation.  Type  of  Information 
Collection  Request:  NEW.  Need  and  Use 
of  Information  Collection:  This  study 
will  identify  current  residents  of  the 
Gila  River  Indian  Community  of 
Arizona,  including  place  of  residence, 
name  and  date  of  birth  of  each 
individual,  familial  relationships, 
degree  of  Indian  blood  and  tribal 
heritage.  The  findings  will  facilitate 
oirrent  research  into  the  causes  of 
diabetes  mellitus  in  Indians  of  the 
southwestern  United  States,  particularly 
with  respect  to  the  genetic  determinants 
of  the  disease.  Frequency  of  Response: 
One-time  collection.  Affected  Public: 
Individuals  or  households.  Type  of 


Respondents:  Individuals,  Parents,  or 
Guardians.  The  annual  reporting  burden 
is  as  follows:  Estimated  Number  of 
Respondents:  11,500;  Estimated  Number 
of  Responses  per  Respondent:  1; 
Average  Burden  Hours  Per  Response: 
.25;  and  Estimated  Total  Annual  Burden 
Hours  Requested:  958.  The  annualized 
cost  to  respondents  is  estimated  at: 
$9,583.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  rep<Mt. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATK)N:  To  request 
more  information  on  the  proposed 
project  or  to  obtain  a  copy  of  the  data 
collection  plans  and  instruments, 
contact  Richard  M.  Bryan, 
Administrative  Officer,  Phoenix 
Epidemiology  k  Clinical  Research 
Branch,  DIR,  NIDDK,  NIH,  Building  1. 
4212  North  Sixteenth  Street,  Phoenix, 
AZ  85014,  or  call  non-toll-free  number 
(602)  200-5221  or  E-mail  your  request, 
including  your  address  to: 
mbryan@phx.niddk.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  by  September  9, 1997. 


Dated:  July  2,  1997. 
CliBvrfl  n40n,  Jr., 
Executive  O^^jcer,  NIDDK. 
(FR  Doc.  97-18150  Filed  7-10-97:  8:45  am) 

MLLMO  COOf  4140-n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haailh 

Natiawal  Heart,  Lung,  and  Blood 
Wiatftute;  Notice  of  Meeting  of  ttw 
National  Heart,  Lung,  and  Blood 
Advisory  Council 

Pursuant  to  Public  Law  92-463, 
nqtice  is  hereby  given  of  the  meeting  of 
the  National  Heart,  Lung,  and  Blood 
Advisory  Council,  September  4-5,  1997, 
National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31.  Conference 
Room  10.  Bethesda,  Maryland. 

The  Coimcil  meeting  will  be  open  to 
the  pubhc  on  September  4  from  8:30 
a.m.  to  approximately  12:00  p.m.  for 
discussion  of  program  policies  and 
issues.  Attendance  by  the  public  will  be 
limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and 
552b(c)(6),  Title  5,  U.S.C.  section  10(d) 
of  Public  Law  92-463.  the  meeting  will 
be  closed  to  the  public  from 
approximately  1:00  p.m.  on  September 
4  to  adjournment  on  September  5.  for 
the  review,  discussion,  and  evaluation 
of  individual  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  the  Executive  Secretary  in 
advance  of  the  meeting. 

Dr.  Ronald  G.  Geller.  Executive 
Secretary.  National  Heart.  Lung,  and 
Blood  Advisory  Council,  Rockledge 
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Building  (RKL2),  Room  7100.  National 
Institutes  of  Health,  Bethesda.  Maryland 
20892.  (301)  435-0260,  will  furnish 
substantive  program  information. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.837.  Heart  and  Vascular 
Diseases  Research:  93.838.  Lung  Diseases 
Research;  and  93.839,  Blood  Diseases  and 
Resources  Research,  National  Institutes  of 
Health) 

Dated:  July  3,  1997. 
UVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-18147  Filed  7-10-97;8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting: 

Purpose/ Agenda:  To  review  a  contract 
proposal. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date  of  Meeting:  July  14. 1997  (Telephone 
conference). 

Time:  2:00  p.m. 

Place  of  Meeting:  Willco  Building,  6000 
Executive  Blvd..  Rockville,  MD  20852. 

Contact  Person:  Sean  O'Rourke.  6000 
Executive  Blvd..  Suite  409.  Bethesda.  MD 
20892-7003.  301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imjxwed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6l,  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material,  and  personal 
information  concerning  individuals 
associated  with  the  applications  and/or 
proposals,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.271,  Alcohol  Research  Career 
Development  Awards  for  Scientists  and 
Clinicians:  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training:  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants; 
National  Institutes  of  Health) 


Dated:  July  7. 1997. 
La  Verne  Y.  Stringfield. 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-18142  Filed  7-10-97;  8:45  am] 

BtLUNG  COOE  4140-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  Diseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  o/ SEP:  Expanded  International 
Research  on  Emerging  and  Re-emerging 
Diseases  (Telephone  Conference  Call). 

Dafe:July  24. 1997. 

Time:  10:30  a.m.  to  Adjournment. 

Place:  Teleconference.  6003  Executive 
Boulevard.  Solar  Building.  Room  lA-01, 
Rockville.  MD  20892,  (301)  496-2550. 

Contact  Person:  Dr.  Sayeed  Quraishi. 
Scientific  Review  Adm.,  6003  Executive 
Boulevard,  Solar  Bldg.,  Room  4C22, 
Bethesda,  MD  20892,  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 

Dated:  July  7. 1997. 
LaVerne  Y.  Stiingfield, 
Committee  Management  Officer,  NIH. 
IFR  Doc.  97-18145  Filed  7-10-97;  8:45  am) 

BILUNG  CO0€  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 


National  Institute  on  Drug  Abuse 
(NIDA)  Special  Emphasis  Panel 
meeting: 

Purpose/ Agenda:lo  evaluate  and  review 
contract  proposals. 

Name  of  Committee:  NIDA  Special 
Emphasis  Panel  (Contract  Review). 

Date:  July  22. 1997. 

Time:  9:00  a.m. 

Place:  Bethesda  Holiday  Inn.  8120 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Mr.  Eric  Zatman.  Contract 
Review  Specialist,  Office  of  Extramural 
Program  Review,  National  Institute  on  Drug 
Abuse,  5600  Fishers  Lane,  Room  10-42. 
Rockville,  MD  20857.  Telephone  (301)  443- 
1644. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

The  meeting  will  be  closed  in  accordance 
with  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C.  The 
applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers:  93.277,  Drug  Abuse 
Scientist  Development,  Research  Scientist 
Development,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research  ; 
Training:  93.279.  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health) 

Dated:  July  7. 1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-18146  Filed  7-10-97;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

The  meeting  will  oe  open  to  the 
public  to  provide  concept  review  of 
proposed  contract  solicitations. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  a  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
inform  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
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Name  of  SEP:  Development  and 
Implementation  of  a  Plan  to  Assess  the 
Neurodevelopment  of  Infants  and  Children 
Exposed  to  Dirug  in  utero 
(TELECONFERENCE). 

Dote:July  29, 1997. 

Time:  2:00  p.m.  (est)-adjoumment. 

Place:  6100  Executive  Boulevard,  6100 
Building — Room  5E01,  Rockville,  Maryland 
20852. 

Contact  Person:  Haraeed  Khan,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01,  Rockville,  Maryland  20852, 
Telephone:  301-496-1485. 

Purpose:  To  provide  concept  review  of 
proposed  contract  solicitations. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children],  National  Institutes  of  Health) 

Dated:  July  3,  1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  E)oc.  97-18148  Filed  7-10-97;  8:45  am) 
MLUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  IMeetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  July  11.1997. 

Time:  1:30  p.m. 

Place:  Parklawn.  Room  9C-26,  5600 
Fishers  Lane.  Rockville,  MD  20857. 

Contact  Person:  Lawrence  E.  Chaitkin, 
Parklawn,  Room  9C-26,  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301,  443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  July  14,  1997. 

Time:  3:30  p.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lahe,  Rockville,  MD  20857. 

Contact  Person:  Lawrence  E.  Chaitkin, 
Parklawn,  Room  9C-26.  5600  Fishers  Lane. 
Rockville,  MD  20857,  Telephone:  301,  443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Z?ote:  July  17,1997. 

Time:  1 1  a.m. 

Place:  Parklawn,  Room  9C-26,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Lav»rrence  E.  Chaitkin. 
Parklawn,  Room  9C-26,  5600  Fishers  Lane. 
Rockville,  MD  20857,  Telephone:  301,  443- 
4843. 


Committee  Nome:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  July  21,  1997. 

Time:  8  a.m. 

Place:  Parklavra,  Room  9-101,  5600 
Fishers  Lane.  Rockville,  MD  20857, 

Contact  Person:  Shirley  H.  Maltz, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  25, 1997. 

Time:  8  a.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Shirley  H.  Maltz, 
Parldawn,  Room  9-101.  5600  Fishers  Lane, 
Rockville.  MD  20857.  Telephone:  301,  443- 
3936. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  July  28.  1997. 

Time:  8:30  a.m. 

Place:  Ramada  Inn  Rockville.  1775 
Rockville  Pike,  Roc^iville,  MD  20852. 

Contact  Person:  Lawrence  E.  Chaitkin. 
Parklawm,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote:  July  30,  1997. 

Time:  8  a.m. 

Place:  Parklawn,  Room  9-101,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Shirley  H.  Maltz, 
Parklawn,  Room  9-101,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Telephone:  301,  443- 
3936. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(b)(4)  and  552b{c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  p>ersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meeting  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281.  93.282) 

Dated:  )uly  3,  199'. 
LaVerne  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-18149  Filed  7-10-97;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 


amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda :  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  July  22-23, 1997. 

Time:  7:00  p.m 

Place:  Dupont  Plaza  Hotel.  Washington, 
DC. 

Contact  Person:  Dr.  Michael  Lang, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5122,  Bethesda, 
Maryland  20892,  (301)  435-1265. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote:  July  24.  1997. 

Time:  2:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4178, 
Telephone  Conference. 

Contact  Person:  Dr.  Marcia  Litwack, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4150,  Bethesda, 
Maryland  20892.  (301)  435-1719. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  July  29,  1997. 

Time:  \:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4178, 
Telephone  Conference. 

Contact  Person:  Dr.  Jean  Hickman, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4178.  Bethesda, 
Maryland  20892,  (301)  435-1146. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Z>ote:  July  30,  1997. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4178. 
Telephone  Conference. 

Contact  Person:  Dr  Jean  Hicicman, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4178.  Bethesda, 
Maryland  20892.  (301)  435-1146. 

Name  of  SEP:  Chemistr.'  and  Related 
Sciences. 

Dote:  August  7,  1997. 

Time:  3:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4168. 
Telephone  Conference. 

Contact  Person:  Dr.  John  Bowers,  Scientific 
Review  Administrator  6701  Rockledge  Drive, 
Room  4168.  Bethesda.  Marvland  20892.  (301) 
435-1725 

Purpose/ Aigenda :  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  July  30,  1997. 

Time:  3:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4168, 
Telephone  Conference. 

Contact  Person:  Dr.  John  Bowers.  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4168,  Bethesda,  Maryland  20892,  (301) 
435-1725. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c){4)  and  552(c)(6).  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
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patentable  rnaterial  ar\d  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337,  93.393- 
93.396.  93.837-93.844,  93.846-93.878. 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  July  7. 1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-18143  Filed  7-10-97;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  Call  for 
Public  Comments;  Substances, 
Mixtures  and  Exposure  Circumstances 
Proposed  for  Listing  in  or  Delisting 
(Removing)  From  the  Report  on 
Carcinogens,  Ninth  Edition 

Background 

The  National  Toxicology  Program 
(NTP)  announces  its  intent  to  review 
additional  substances,  mixtures  and 
exposure  circumstances  for  possible 
listing  in  or  delisting  (removing)  from 
the  Report  on  Carcinogens.  Ninth 
Edition.  This  Report  (previously  known 
as  the  Armual  Report  on  Carcinogens)  is 
a  Congressionally-mandated  listing  of 
known  human  carcinogens  and 
reasonably  anticipated  human 
carcinogens  and  its  preparation  is 
delegated  to  the  National  Toxicology 
Program  by  the  Secretary.  Department  of 
Health  and  Human  Services  (HHS). 
Section  301(b)(4)  of  the  Public  Health 
Service  Act.  as  amended,  provides  that 
the  Secretary,  (HHS),  shall  publish  a 
report  which  contains  a  list  of  all 
substances  (1)  which  either  are  known 
to  be  human  carcinogens  or  may 


reasonably  be  anticipated  to  be  human 
carcinogens;  and  (2)  to  which  a 
significant  number  of  persons  residing 
in  the  United  States  (US)  are  exposed. 
The  law  also  states  that  the  reports 
should  provide  available  information  on 
the  nature  of  exposures,  the  estimated 
number  of  persons  exposed  and  the 
extent  to  which  the  implementation  of 
Federal  regulations  decreases  the  risk  to 
public  health  from  exposure  to  these 
chemicals. 

The  review  of  the  substances, 
mixtiu^s  or  exposure  circumstances  for 
listing  in  or  delisting  from  the  Ninth 
Report  will  involve  a  multiphased,  peer 
review  process  involving  two  Federal 
scientific  review  groups  and  one  non- 
government, scientific  peer  review  body 
(a  subconmiittee  of  the  NTP  Board  of 
Scientific  Counselors)  which  will  meet 
in  an  open,  public  meeting  that  will 
provide  for  public  comments.  All 
available  data  relevant  Jo  the  criteria  for 
inclusion  or  removal  of  candidate 
agents,  substances,  mixtures  or  exposure 
circumstances  in  the  Report  will  be 
evaluated  by  the  three  scientific  review 
committees.  The  criteria  to  be  used  in 
the  review  process  and  the  detailed 
description  of  the  review  procedures, 
including  the  steps  in  the  formal  review 
process,  can  be  obtained  by  contacting: 
Dr.  C.  W.  Jameson,  National  Toxicology 
Program,  Report  on  Carcinogens,  MD 
WC-05,  P.O.  Box  12233.  Research 
Triangle  Park.  NC  27709;  phone:  (919) 
541-4096.  fax:  (919)  541-2242,  email: 
jameson@niehs.nih.gov. 

Public  Comment  Requested 

The  NTP  will  be  considering  14 
substances,  mixtures  and  exposure 
circumstances  in  1997,  for  either  listing 
or  delisting  (removing)  from,  or 
changing  the  current  listing  from 
reasonably  anticipated  to  be  a  human 
carcinogen  to  the  known  human 
carcinogen  category  in  the  Ninth  Report. 
These  substances,  mixtures  or  exposure 
circimistances  are  provided  in  the 


following  table  with  their  Chemical 
Abstracts  Services  (CAS)  Registry' 
numbers  (where  available)  and  pending 
review  action. 

The  NTP  solicits  public  input  on 
these  14  substances,  mixtures  and 
exposure  circumstances  and  asks  for 
relevant  information  anyone  may  have 
on  carcinogenesis  from  completed, 
ongoing,  or  planned  studies  by  others, 
as  well  as  current  production  data,  use 
patterns,  and  human  exposure 
information  for  any  of  the  substances, 
mixtures  or  exposure  circumstances 
listed  in  this  announcement.  Comments 
concerning  the  review  of  these 
substances,  mixtures  or  exposure 
circumstances  for  listing  in  or  delisting 
from  the  Ninth  Report  will  be  accepted 
for  a  period  of  45  days  from  the  date  of 
the  publication  of  this  announcement  in 
the  Federal  Register.  Comments  or 
questions  should  be  directed  to  Dr.  C. 
W.  lameson  at  the  address  listed  above. 

Public  Nominations  for  Delisting  or 
Listing  Encouraged 

The  NTP  solicits  and  encourages  the 
broadest  participation  from  interested 
individuals  or  parties  in  nominating 
agents,  substances,  or  mixtures  for 
listing  in  or  delisting  from  the  ninth  and 
future  Reports  on  Carcinogens.  Petitions 
should  contain  a  rationale  for  listing  or 
delisting.  Appropriate  background 
information  and  relevant  data  (e.g. 
Journal  articles,  NTP  Technical  Reports, 
L\RC  listings,  exposure  surveys,  release 
inventories,  etc.)  which  support  a 
petition  should  be  provided  or 
referenced  when  possible. 

A  detailed  description  of  listing/ 
delisting  procedures,  including  the 
steps  in  the  formal  review  process,  can 
be  obtained  by  contacting  Dr.  Jameson  at 
the  address  listed  above. 

Attachment: 
Kenneth  Olden, 
Director,  National  Toxicology  Program. 


Summary  for  Substances,  Mixtures  or  Exposure  Circumstances  Nominated  for  Consideration  of  Listing  in  or  Delisting 

From  the  Ninth  Report  on  Carcinogens 


Substance  or  exposure  cir- 
cumstance/CAS No. 


BENZIDINE-BASED   DYES  AS  A 
CLASS. 

1.3-BUTADIENE/1 06-99-0 


CADMIUM   and   CADMIUM   COM- 
POUNDS/7440-43-9. 

CHLOROPRENE/1 26-99-8 


Primary  uses  or  exposures 


Benzidinerbased  dyes  are  used  primarily  for  dyeing  textiles,  paper 
and  leather  products.  More  than  250  benzidine-based  dyes  have 
been  reported  by  the  Society  of  Dyers  and  Colonsts. 

Used  pnmanly  as  a  chemical  Intermediate  and  polymer  component  in 
the  manufacture  of  synthetic  mtber. 

Used  in  batteries,  coating  and  plating,  plastic  and  synthetic  products 
and  in  alloys. 

Used  as  a  monomer  for  neoprene  elastomers,  industrial  rubber  prod- 
ucts, and  as  a  component  of  adhesives  in  food  packaging. 


To  be  reviewed  for 


Listing  in  the  9th  Report. 


Change    current 

Known  to  be  a 

gen  category. 
Change     current 

Known  to  t)e  a 

gen  category. 
Listing  in  the  9th  Report. 


listing    to    the 
Human  Carcino- 

listlng     to     the 
Human  Carcino- 
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Substance  or  exposure  cir- 
cumstance/CAS No. 

Primary  uses  or  exposures 

To  be  reviewed  for 

PHENOLPHTHALEIN/77-09-8  

SACCHAR!N/21 8-44-9  

Used  as  a  laboratory  reagent  and  acid-base  indicator  and  as  a  ca- 
thartic drug  in  over-the-counter  laxative  preparations. 
Used  primarily  as  a  nonnutritive  sweetening  agSnt 

Oral  use  of  smokeless  tobacco  products 

Listing  in  the  9th  Report. 

Delisting  from  the  Report  on  Car- 
cinogens. 
Listing  in  the  9th  Report. 
Listing  in  the  9th  Report 

Listing  in  the  9th  Report. 

Change  current  listing  to  the 
Known  to  be  a  Human  Carcino- 
gen category. 

Listing  in  the  9th  Report. 

Listing  in  the  9th  Report. 
Listing  in  the  9th  Report. 

Listing  in  the  9th  Report. 

SMOKELESS  TOBACCO  

SULFURIC  ACID  MIST/7664-93-9 

TAMOXIFEN/1 0540-29-1    

2.3,7,8-TETRACHLORODIBENZO- 

Sulfuric  acid  is  the  one  of  the  most  widely  used  of  all  industrial  chemi- 
cals. Used  in  the  manufacture  of  fertilizers,  rayon  and  other  fibers, 
pigments  and  colors,  explosives,  plastics,  coal-tar  products  such  as 
dyes  and  daigs,  storage  batteries,  synthetic  detergents,  natural  and 
synthetic  rubber,  pulp  and  paper,  cellophane  and  catalysts.  It  is 
also  used  in  petroleum  refining,  pickling  iron,  steel  and  other  metals 
and  in  ore  concentration. 

Used  as  an  anti-estrogen  drug  and  in  the  palliative  treatment  of. 

breast  cancer 

P-DIOXIN  (TCDD)/1 746-01 -6 

TETRAFLUOROETHYLENE/1 16- 
14-3. 

TOBACCO  SMOKE   

Not  used  commercially,  used  only  as  a  research  chemical  

Used  in  the  production  of  polytetrafluoroethylene  (Teflon)  and  other 
polymers.  Has  also  been  used  as  a  propellant  for  food  product 
aerosols. 

Inhalation  of  tobacco  smoke  

TRICHLOROETHYLENE/79-01-6 
UV  RADIATION 

Used  as  an  industnal  solvent  for  vapor  degreasing  and  cold  cleaning 
of  fabricated  metal  parts.  Has  also  been  used  as  a  earner  solvent 
for  the  active  ingredients  of  insectickjes  and  fungicides,  as  a  sol- 
vent lor  waxes,  fats,  resins,  and  oils,  as  an  anesthetic  for  medical 
and  dental  use,  and  as  an  extractant  for  spice  oleoresins  and  for 
caffeine  from  coffee. 

Solar  and  artificial  sources  of  ultraviolet  radiation  „ 

IFR  Doc.  97-18141  Filed  7-10-97;  8:45  ami 

BILUNG  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Supplement  to  the  Cooperative 
Agreement  With  the  National 
Association  of  State  Alcohol  and  Drug 
Abuse  Directors,  Inc. 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 

ACTION:  Notice  of  planned  single-source 
supplemental  award. 

SUMMARY:  SAMHSA  plans  to 
supplement  an  ongoing  cooperative 
agreement  between  SAMHSA  and  the 
National  Association  of  State  Alcohol 
and  Drug  Abuse  Directors.  Inc. 
(NASADAD).  The  supplement  augments 
an  effort  already  underway,  and  will 
fund  a  detailed  inventory  of  prevention 
activities  funded  by  the  "20  percent  set- 
aside"  v'ithin  the  Substance  Abuse 
Prevention  and  Treatment  Block  Grant, 
as  well  as  a  detailed  inventory  and 
analysis  of  each  State's  data  capability. 
Consistent  with  the  goal  of  the  existing 
cooperative  agreement  between 
SAMHSA  and  NASADAD,  these 
projects  will  support  the  States  in  their 
efforts  to  establish,  improve,  and 
maintain  viable  and  effective  substance 


abuse  systems  that  meet  the  needs  of 
their  clients. 

SAMHSA  has  based  its  decision  to 
fund  these  projects  through  the 
cooperative  agreement  on  NASADAD's 
imique  position  as  an  association  of 
Single  State  Agencies  (SSAs)  for 
substance  abuse  services.  As  the  only 
National  organization  representing  State 
substance  abuse  agencies,  NASADAD's 
membership  is  composed  of  the  State 
officials  directly  responsible  for  the 
administration  of  public  substance 
abuse  policies  and  services  in  the 
respective  States.  NASADAD  includes 
State  membership  of  all  but  one  of  the 
Substance  Abuse  Prevention  and 
Treatment  (SAPT)  Block  Grant 
recipients,  as  well  as  full  and 
continuous  communication  with  the 
leadership  and  staff  of  these  agencies. 
Its  membership  also  administers  the  20 
percent  of  the  States'  allotments  from 
the  SAPT  Block  Grant  that  are  required 
by  law  to  be  used  for  substance  abuse 
prevention  efforts.  NASADAD  enjoys 
the  confidence  of  its  member  States, 
providing  the  requisite  access  to  carry 
out  the  activities  of  these  supplements. 

In  view  of  the  above  considerations, 
SAMHSA  has  determined  that  a 
supplement  to  the  existing  cooperative 
agreement  is  the  most  effective  way  to 
assist  the  States  by  developing  a 
detailed  inventory  of  prevention 


activities  and  an  inventory  and  analysis 
of  each  State's  data  capability.  The 
prevention  set-aside  supplement  would 
address  the  needs  of  State  and  local 
government  officials,  the  service 
provider  community,  other  members  of 
the  affected  public  and  the  Federal 
government  for  further  information 
regarding  the  use  of  the  set  aside.  While 
the  overall  use  of  illicit  drugs  has 
declined  in  recent  years,  there  has  been 
an  increase  in  the  use  of  marijuana  by 
youth  in  the  United  States.  This 
increase  is  of  great  concern  to  the  public 
and  the  State  and  Federal  governments. 
In  response,  the  Office  of  National  Drug 
Control  Policy  has  developed  a  National 
Drug  Abuse  Strategy,  the  first  goal  of 
which  is  designed  to  reduce  illicit  drug 
abuse  by  youth.  Similarly,  the 
Department  of  Health  and  Human 
Services  has  designed  a  Secretarial 
Initiative  addressing  this  important 
issue.  While  Federal  efforts  can  make  an 
important  contribution  to  reducing 
illicit  drug  use  by  youth.  States  and 
local  governments  realize  it  is  essential 
that  they  refine  and  add  to  the  existing 
base  of  prevention  programs.  For 
maximum  effectiveness,  these  State  and 
local  efforts  must  be  science-based  and 
coordinated  with  other  programs.  This 
project  will  assist  States  and 
communities  to  design  more  effective 
programs,  and  will  complement  other 
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SAMHSA  initiatives  to  assist  the  States 
and  service  providers  such  as  the  Center 
for  Substance  Abuse  Prevention's 
(CSAP)  State  Incentive  Grant  Program, 
as  well  as  CSAP's  new  Regional  Centers 
for  the  Application  of  Prevention 
Technology  The  project  will  also  foster 
technology  transfer  by  making  available 
to  all  a  detailed  analysis  of  each  State's 
prevention  activities. 

The  supplement  related  to  State  data 
capability  is  intended  to  address  the 
States'  need  for  information  regarding 
each  State's  capability  to  collect, 
analyze,  and  report  data  on  the  need  for, 
and  provision  of,  substance  abuse 
treatment  and  prevention  services.  The 
States  are  currently  engaged  in  a  variety 
of  related  data  collection  activities 
funded  directly  by,  or  under  the 
maintenance  of  effort  requirements  of, 
the  SAPT  Block  Grant.  These  activities 
include  prevention  and  treatment  needs 
assessments,  evaluation  of  managed  care 
activities,  treatment  outcome 
performance  pilot  studies,  a  prevention 
minimum  data  set,  the  uniform  facilities 
data  set.  the  treatment  episode  data  set, 
and  numerous  data  systems  initiated 
and  maintained  by  individual  States.  By 
providing  information  on  data  activities 
in  all  States,  this  project  will  allow  each 
State  to  leam  from  the  e.xperience  of 
others  and  improve  the  availability  and 
quality  of  substance  abuse  prevention 
and  treatment  services. 

The  Federal  government  is  moving 
aggressively  in  the  direction  of  assessing 
performance  by  measuring  outcomes.  In 
this  context,  the  inventory  and  analysis 
of  State  data  capability  will  assist  the 
States  in  addressing  two  critical  needs. 
First,  it  will  help  them  efficiently  use 
Federal  funds  for  data  collection 
activities,  thereby  improving  the 
oerformance  of  the  data  systems 
tnemselves.  Second,  it  will  clarify  the 
States'  capabilities  to  measure  the 
performance  of  their  service  programs. 
This  project  will  assist  each  State  in 
improving  its  data  structure  and  will 
provide  both  the  States  and  the  Federal 
government  with  the  information 
necessary  to  plan  a  realistic  transition  to 
performance-based  measurement. 
This  notice  is  not  a  request  for 
applications;  only  NASADAD  is  eligible 
to  apply  for  the  supplement  to  the 
existing  cooperative  agreement.  If  the 
NASADAD  supplemental  application  is 
recommended  for  approval  by  the 
Special  Review  Committee  and  the 
SAMHSA  National  Advisory  Council, 
funds  will  be  mad& available. 

Authority:  The  supplenient  will  be  made 
under  the  authoritv  of  Sections  501(d)(5)  and 
1935(b)(1)(C)  of  the  Public  Health  Service 
Act.  as  amended  (42  U.S.C  290aa  and  42 
U.S.C  300X-35). 


The  Catalogue  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.119. 

Availability  of  Funds 

Up  to  $200,000  in  total  costs  (direct 
and  indirect  costs)  will  be  available  for 
the  prevention  inventory,  and  up  to 
$200,000  total  costs  (direct  and  indirect 
costs)  will  be  available  for  the 
evaluation  of  State  data  capabilities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  G.  Wing,  SAMHSA  Office  of 
Policy  and  Program  Coordination.  Room 
12C-05  Parklavm  Building,  (301-443- 
0593).  The  mailing  address  is:  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

Dated:  luly  7. 1997. 
Richard  Kopanda. 

ExecuUve  Officer.  SAMHSA. 

[PR  Doc.  97-18123  Filed  7-10-97;  8:45  am) 

WLUNO  COOC  4162-M-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meetings  and  Correction  of 
Meeting  Notice 


Pursuant  to  Public  Law  92-463. 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  II  in  July  and  correction 
of  meeting  notice  for  the  Special 
Emphasis  Panel  II  meeting  in  June. 

With  regard  to  the  SEP  II  meetings 
being  announced,  a  summary  of  the 
meetings  may  be  obtained  from:  Ms.  Dee 
Herman,  Committee  Management 
Liaison,  SAMHSA  Office  of  Extramural 
Activities  Review.  5600  Fishers  Lane. 
Room  17-89,  Rockville.  Maryland 
20857.  Telephone:  301^43-7390. 

Substantive  program  information  may 
be  obtained  from  Ae  individual  named 
as  Contact  for  the  meetings  listed  below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
contract  proposals.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  proposals  and  confidential  and 
financial  information  about  an 
individual's  proposal.  The  discussions 
may  also  reveal  information  about 
procurement  activities  exempt  from 
disclosure  by  statute  and  trade  secrets 
and  commercial  or  financial  information 
obtained  from  a  person  and  privileged 
and  confidential.  Accordingly,  the 
meetings  are  concerned  with  matters 
exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)  (3).  (4),  and  (6) 
and  5  U.S.C.  App.  2,  Section  10(d). 


Committee  Name:  SAMHSA  Special 
Emphasis  Panel  II. 

Meeting  Date:  July  14, 1997. 

Place:  Washington  Hilton.  1919 
Connecticut  Avenue.  N.W.,  Barcroft 
Room,  Washington,  DC  20009. 

Closed:  July  14, 1997.  9:00  a.m.— 
adjournment. 

Contact:  Arthur  Leabman,  17-89, 
Parklawn  Building,  Telephone:  301- 
443-4783  and  FAX:  301-443-3437. 

Committee  Name:  Special  Emphasis 
Panel  II  (SEP  U). 

Meeting  Date:  July  21. 1997. 

Place:  Holiday  Inn-Chevy  Chase.  5520 
Wisconsin  Avenue,  Chase  Room, 
Bethesda,  MD  20815^495. 

Cyosed;  July  21,  1997  9:00  a.m.-4:00 
p.m. 

Contact:  Sandra  E.  Stephens,  17-89, 
Parklawn  Building,  Telephone:  301- 
443-9915  and  FAX:  301-443-3437. 

Summary  of  Correction  Notice 

Public  notice  was  given  in  the  Federal 
Register  on  June  20, 1997  (Volume  62, 
Number  119.  Page  33667)  that  the 
Special  Emphasis  Panel  D  (SEP  II) 
meeting  would  be  held  on  June  30. 1997 
at  1:00  p.m. — 4  p.m.  The  date  and  time 
of  this  meeting  has  subsequently 
changed  to  July  9.  1997.  from  2  p.m.  to 
4  p.m.  The  agenda,  citation  for  closing, 
location  of  the  meeting,  and  the  Contact 
for  additional  information  remain  as 
announced. 

This  notice  is  being  published  less 
than  15  days  prior  to  the  meeting  due 
to  the  urgent  need  to  meet  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  [uly  7.  1997. 
Jen  Lipov, 

(Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
[FR  Doc.  97-18122  Filed  7-10-97;  8:45  am) 

BILLING  CODE  41S2-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-11] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  July  11, 1997. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7256, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1226;  TDD 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12. 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  July  7. 1997. 
Fred  Kamas,  Jr., 

Acting  Deputy  Assistant  Secretary  for 

Economic  Development. 

[FR  Doc.  97-18137  Filed  7-10-97;  8:45  am) 

BILUNQ  COOe  4210-2»-M 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Penmit  Applications 

agency:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  receipt  of  permit 
applications. 


SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10  (a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531,ef  seq.). 
Permit  No.  829461 

Applicant:  Sally  M.  Walters.  Oakland. 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey;  capture  and 
release;  collect  and  sacrifice  voucher 
specimens)  the  Conservancy  fairy 
shrimp  [Branchinecta  conservatio). 
longhom  fairy  shrimp  [Branchinecta 
longiantenna),  vernal  pool  tadpole 
shrimp  [Lepidurus  packardi],  San  Diego 
fairy  shrimp  [Brachinecta 
sandiegonensis),  and  Riverside  fairy 
shrimp  [Streptocephalus  woottonfj  in 
conjunction  with  presence  or  absence 
surveys  in  vernal  pools  throughout  the 


species  range  in  California  for  the 
purpose  of  enhancing  their  survival. 
Permit  No.  797267 

Applicant:  H.  T.  Harvey  k  Associates,  Fresno, 
California 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (capture,  measure, 
hair-clip,  and  release)  the  giant 
kangaroo  rat  (Dipodomys  ingens). 
Tipton  kangaroo  rat  (Dipodomys 
nitratoides  nitratoides),  and  Fresno 
kangaroo  rat  (Dipodomys  nitratoides 
exilis)  in  conjunction  with  population 
studies  in  Kings  County,  California  for 
the  purpose  of  enhancing  their  survival. 
Permit  No.  829554 

Applicant:  Barbara  E.  Kus,  San  Diego  State 
University,  San  Diego.  California 

The  applicant  requests  a  permit  to 
take  (locate  and  monitor  nests,  capture, 
band,  color-band,  and  release)  the  least 
Bell's  vireo  (Vireo  bellii  pusillus]  and 
take  (harass  by  survey,  locate  and 
monitor  nests)  the  southwestern  willow 
flycatcher  (Empidonax  traillii  extimus] 
in  conjunction  with  population  studies 
and  removal  of  brown-headed  cowbird 
(Molothnis  ater)  eggs  and  chicks  from 
parasitized  nests  of  these  species 
throughout  the  species  range  in 
California  for  the  purpose  of  enhancing 
their  survival.  The  activities  for  the  least 
Bell's  vireo  (locate  and  monitor  nests, 
removal  of  brown-headed  cowbird  eggs 
and  chicks,  capture,  band,  color-band, 
and  release)  have  been  previously 
authorized  under  subpermit  SDSUDB-7. 
Permit  No.  830219 

Applicant:  Michael  Ussher  Evans,  San  Diego. 
California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey,  locate  and 
monitor  nests,  capture,  band,  and 
release)  the  California  least  tern  (Stema 
antillarum  browni)  in  conjunction  with 
population  monitoring,  and  take  (harass 
by  survey,  locate  and  monitor  nests)  the 
southwestern  willow  flycatcher 
(Empidonax  traillii  extimus).  coastal 
California  gnatcatcher  (Polioptila 
califomica  califomica),  and  least  Bell's 
vireo  (Vireo  bellii  pusillus)  in 
conjunction  with  surveys,  population 
monitoring,  and  removal  of  brown- 
headed  cowbird  (Molothnis  ater)  eggs 
from  parasitized  nests  of  these  species 
in  southern  California  for  the  purpose  of 
enhancing  their  survival. 
Permit  No.  801998 

Applicant:  California  Department  of  Water 
Resources,  Sacramento.  California 

The  applicant  requests  an  amendment 
to  their  permit  to  take  (harass  by  survey) 
the  salt  marsh  harvest  mouse 
(Reithrodontomys  raviventris  haliocetes) 
in  conjunction  with  presence  or  absence 


surveys  in  Solano  County,  California  for 
the  purpose  of  enhancing  its  survival. 
Permit  No.  814222 

Applicant:  California  Department  of  Parks 
and  Recreation.  San  Diego,  California 

The  applicant  requests  an  amendment 
to  thefr  permit  to  take  (harass  by  survey, 
locate  and  monitor  nests)  the 
southwestern  willow  flycatcher 
(Empidonax  traillii  extimus)  in 
conjunction  with  population  monitoring 
and  removal  of  browTi-headed  cowbird 
(Molothrus  ater)  eggs  from  parasitized 
nests  of  this  species  in  southern 
California  for  the  purpose  of  enhancing 
its  siu^'ival. 
Permit  No.  830990 
Sapphos  Environmental.  Pasadena.  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  El  Segundo 
blue  butterfly  (Euphilotes 
(=Shijimiaeoides)  battoides  allyni)  in 
conjunction  with  population  monitoring 
and  ecological  research  in  Los  Angeles 
County.  California  for  the  purp>ose  of 
enhancing  its  survival. 

Permit  No.  788074 

Applicant  Ellen  T,  Bauder.'San  Diego. 
California 

The  applicant  requests  an  amendment 
to  her  permit  to  remove  and  reduce  to 
possession  specimens  of  Chorizanthe 
orcuttiana  (Orcutt's  spineflower)  on 
federal  lands  in  San  Diego  County. 
Cahfomia,  in  conjunction  with 
ecological  research  for  the  purpose  of 
enhancing  its  survival. 
Permit  No  800929 

Applicant:  City  of  San  Diego,  Environmental 
Services,  San  Di^o,  California 

The  applicant  requests  an  amendment 
to  their  permit  to  take  (harass  by  survey, 
capture  and  release)  the  San  Diego  fairy 
shrimp  (Brachinecta  sandiegonensis)  in 
conjunction  with  population  monitoring 
in  vernal  pools  in  San  Diego  County, 
California  for  the  purpose  of  enhancing 
its  survival. 
Permit  No.  831207 
Karen  Kirtland.  Riverside.  California 

The  applicant  requests  a  permit  to 
take  (harass  by  survey)  the  Stephens' 
kangaroo  rat  (Dipodomys  Stephens!)  and 
Pacific  pocket  mouse  (Perognathus 
longimembris  pacificus)  in  conjunction 
with  presence  or  absence  surveys  in 
Riverside.  San  Bernardino,  San  Diego. 
Orange.  Los  Angeles,  and  Ventura 
Counties,  California  for  the  purpose  of 
enhancing  their  survival. 

Permit  No.  808242 

Scott  Cameron,  San  Diego.  California 

The  applicant  requests  an  amendment 
to  his  permit  to  take  (harass  by  survey) 
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the  Delhi  Sands  flower-loving  fly 
[Rhaphiomidas  terminatus  abdominalis) 
in  conjunction  with  presence  or  absence 
surveys  in  San  Bernardino  and 
Riverside  Counties.  CaUfomia  for  the 
purpose  of  enhancing  their  survival. 
DATES:  Written  comments  on  these 
permit  applications  must  be  received  by 
August  11.  1997. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief. 
Division  of  Consultation  and 
Conservation  Planning.  Ecological 
Services,  U.S.  Fish  and  Wildlife  Service, 
911  N.E.  11th  Avenue.  Portland.  Oregon 
97232-4181;  FAX:  503-231-6243. 
Please  refer  to  the  respective  permit 
number  for  each  apphcation  when 
submitting  comments.  All  comments, 
including  names  and  addresses, 
received  will  become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  pubbc. 
FOR  FURTHER  INFORMATKDN  COfTACT: 
Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Infonnation  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone: 
503-231-2063.  Please  refer  to  the 
respective  permit  number  for  each 
application  when  requesting  copies  of 
documents. 

Dated:  July  3  1997. 
Thomas  ].  Dwyer, 

Acting  Regional  Director,  Region  1,  Portland. 

Oregon. 

(FR  Doc.  97-18203  Filed  7-10-97;  8:45  am) 

BILLMQ  COOe  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 

Agency  Trademark 

agency:  U.S.  Geological  Survey. 

Interior. 

action:  Notice. 

summary:  The  U.S.  Geological  Survey 
(USGS).  a  bureau  of  the  U.S.  Department 
of  the  Interior,  is,  and  intends  to 
continue,  using  the  logo  shown  below 
on  its  products  and  on  literature 
describing  its  services,  and  hereby  gives 
notice  that  unauthorized  use  or 
duplication  of  said  mark  is  prohibited 
under  Title  18,  Section  701.  of  the 
United  States  Code 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  related  to  the  authorized 
use  of  the  USGS  trademark  or  service 


mark,  please  telephone  the  USGS 
Technology  Transfer  Office  at  (703) 
648-4344  or  write  to  the  following 
address:  U.S.  Geological  Survey.  Mail 
Stop  104  National  Center,  Reston,  VA 
20192. 

Dated:  June  27, 1997. 
Baibara  J.  Ryan. 
Associate  Director  for  Operations. 

MUMG  COOE  4310-31-M 


USGS 


IFR  Doc.  97-18241  Filed  7-10-97;  8:45  am] 

BILLING  COOE  43t»-31-C 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

{CA-060-07-1 990-00] 

Call  for  Nominations  for  the  Bureau  of 
Land  Management's  California  Desert 
District  Advisory  Council 

summary:  The  Bureau  of  Land 
Management's  California  Desert  District 
is  sohciting  nominations  from  the 
public  for  six  members  of  its  District 
Advisory  Council  to  serve  on  the  1998- 
2000  three-year  term.  Council  members 
provide  advice  and  recommendations  to 
BLM  on  the  management  of  public  lands 
in  southern  California.  Public  notice 
begins  with  the  pubUcation  date  of  this 
notice.  Nominations  will  be  accepted 
through  August  31, 1997.  The  three-year 
term  would  begin  January  1,  1998. 
The  six  positions  to  be  filled  include: 

— One  wildhfe  representative; 
— One  environmental  protection 

representative; 
— Two  public-at-large  representatives; 
— Two  renewable  resources 

representatives. 

Council  members  serve  three-year 
terms  and  may  be  nominated  for 
reappointment  for  an  additional  three- 
year  term.  Five  council  members  are 
eligible  for  reappointment.  One 
renewable  resources  representative, 
which  represents  botanical  interests  on 
the  coimcil,  will  retire  December  31, 
1997.  The  nominee  selected  for  this 
position  will  serve  an  initial  two-year 
term. 

The  California  Desert  District 
Advisory  Council  is  comprised  of  15 
private  individuals  who  represent 
different  interests  and  advise  BLM 
officials  on  policies  and  programs 
concerning  the  management  of  10 
million  acres  of  public  land  in  southern 
California.  The  Coimcil  meets  in  formal 


session  three  to  four  times  each  year  in 
various  locations  throughout  the 
Cahfomia  Desert  District. 

Section  309  of  the  Federal  Land 
Policy  and  Management  Act  (FLPMA) 
directs  the  Secretary  of  the  Interior  to 
involve  the  public  in  planning  and 
issues  related  to  management  of  BLM 
administered  lands.  The  Secretary  also 
selects  council  nominees  consistent 
with  the  requirements  of  the  Federal 
Advisory  Committee  Act  (FACA),  which 
requires  nominees  appointed  to  the 
council  be  balanced  in  terms  of  points 
of  view  and  representative  of  the 
various  interests  concerned  with  the 
management  of  the  public  lands. 

The  Council  also  is  balanced 
geographically,  and  BLM  will  try  to  find 
qualified  representatives  from  each  area. 
The  California  Desert  District  covers 
portions  of  eight  counties,  and  includes 
10  million  acres  of  public  land  in  the 
Cahfomia  Desert  Conservation  Area  emd 
300.000  acres  of  scattered  parcels  in  San 
Diego,  western  Riverside,  western  San 
Bernardino,  Orange,  and  Los  Angeles 
Counties  (known  as  the  South  Coast). 

Council  members  serve  without 
compensation  except  for  reimbursement 
of  travel  expenditures  incurred  in  the 
course  of  their  duties.  Any  group  or 
individual  may  nominate  a  qualified 
person  for  any  position,  based  upon 
their  education,  training,  and 
knowledge  of  BLM,  the  California 
Desert,  and  the  issues  involving  BLM- 
administered  public  lands  throughout 
southern  California.  Quahfied 
individuals  also  may  nominate 
themselves. 

Nominees  may  contact  BLM  public 
affairs  at  (909)  697-5215  or  vmte  to  the 
address  below  and  request  a  copy  of  the 
nomination  form.  Nominations  must 
include  the  name  of  the  nominee;  work 
and  home  addresses  and  telephone 
numbers;  a  biographical  sketch  that 
includes  the  nominee's  work,  public 
service  record,  and  applicable  outside 
interests  that  qualify  him  or  her  for  the 
position;  emd  the  specific  category  of 
interest  in  which  the  nominee  is  best 
qualified  to  offer  advice  and  covmcil. 

All  nominations  must  be 
accompanied  by  letters  of  reference 
from  represented  interests  or 
organizations,  a  completed  background 
information  form,  and  any  other 
information  that  demonstrates  the 
nominees  qualifications.  Individuals 
nominating  themselves  must  provide  at 
least  one  letter  of  recommendation. 
Advisory  Council  members  are 
appointed  by  the  Secretary  of  the 
Interior  Bruce  Babbitt,  generally  in 
December. 

Nominations  should  be  sent  to  the 
District  Manager.  Bureau  of  Land 
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Management.  California  Desert  District, 

6221  Box  Springs  Boulevard,  Riverside, 

California  92507. 

FOR  FURTHER  INFOraNATION  CONTACT: 

Etoran  Sanchez,  BLM  California  Desert 

District  Public  Affairs  at  (909j  697- 

5215. 

Dated:  July  7,  1997. 
Henri  R.  BisaOB, 

District  Manager. 

[FR  Doc.  97-18194  Filed  7-10-97;  8:45  am) 

BIUJNG  COOE  43ia-4*-4l 


DEPARTMENT  OF  THE  INTERIOR 

Bureay  of  Land  M«w|ament 
[UT-0a0-1420-d1-»-7l^ 

Notice  of  AvaHaWttty  of  Plan 
Amendment 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  The  Bureau  of  Land 
Management.  Cedar  City  District,  has 
completed  an  Environmental  Analysis/ 
Finding  of  No  Significant  Impact  of  the 
Proposed  Plan  Amendments  to  the 
Cedar.  Beaver  Garfield.  Antimony  RMP 
and  the  Pinyon  Management  Framework 
Plan. 

DATES:  The  protest  period  for  these 
Proposed  Plan  Amendments  will 
commence  with  the  date  of  publication 
of  this  notice  and  last  for  30  days. 
Protests  must  be  received  on  or  before 
August  11.  1997. 

ADDRESSES:  Protests  must  be  addressed 
to  the  Director  (WO-210).  Bureau  of 
Land  Management,  Attn:  Brenda 
Williams,  1849  C  Street  NW., 
Washington,  DC  20240,  within  30  days 
after  the  date  of  publication  of  this 
Notice  of  Availability. 
FOR  FURTHER  INFORMATK>N  CONTACT:  Gina 
Ginouvas,  Resource  Advisor.  Cedar  City 
District  Office.  176  East  D.  L.  Sargent 
Drive,  Cedar  City  District,  Utah,  84720, 
(801)586-3053. 

Copies  of  the  Environmental 
Assessment  and  Proposed  Plan 
Amendments  are  available  for  review  at 
the  Cedar  City  District  Office. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  announced  pursuant  to  section 
202(a)  of  the  Federal  Land  Policy  and 
Management  Act  of  1976  and  43  CFR 
part  1610.  The  Proposed  Amendment  is 
subject  to  protest  from  any  party  who 
has  participated  in  the  planning 
process.  Protests  must  be  specific  and 
contain  the  following  information: 
— The  name,  mailing  address,  phone 

number,  and  interest  of  the  person 

filing  the  protest. 


— A  statement  of  the  i8sue(s)  being 
protested. 

— A  statement  of  the  part(s)  of  the 
proposed  amendment  being  protested 
and  citing  pages,  paragraphs,  maps 
etc..  of  the  Proposed  Plan 
Amendment. 

— A  copy  of  all  documents  addressing 
the  issue(s)  submitted  by  the  protestor 
during  the  planning  process  or  a 
reference  to  the  date  when  the 
protester  discussed  the  is«ue(s)  for  the 
record. 

— A  concise  statement  as  to  why  the 
protester  believes  the  BLM  State 
Director  is  incorrect. 

Dated:  July  3, 1997. 
G.  WiUiam  Laab, 
State  Director.  Utah. 

(FR  Doc.  97-18134  Filed  7-10-97;  8:45  am] 
BILLMO  COOE  4310-OO-P 


DEPARTMEIfr  OF  THE  tNTERIOR 
Bureau  of  Land  Management 

[NV  910  0777  30) 

Northeastern  Great  Basin  Resource 
Advisory  CouncH  Meeting  Location 
and  Time 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Resource  Advisory  Council's 
Meeting  Location  and  Time. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5 
U.S.C,  the  Department  of  the  Interior, 
Bureau  of  Land  Management  (BLM), 
Council  meetings  will  be  held  as 
indicated  below.  The  agenda  for  this 
meeting  includes:  Approval  of  minutes 
of  the  previous  meetings,  update  on 
land  sales-exchanges-trades,  Standards 
and  Guidelines,  wild  horses  and  range 
condition  in  the  Diamond  Moimtain 
Complex,  Columbia  River  Basin  Draft 
Environmental  Impact  Statement, 
hydrologic  modeling  for  mining.  Bureau 
of  Land  Management  water  rights  and 
policy  in  Nevada,  Coordinated  Resource 
Management  group  reports  for  elk  and 
fire  management  planning,  range 
improvement  projects  (8100  program 
funds),  identification  of  additional 
issues  to  be  resolved  and  determination 
of  the  subject  matter  for  future  meetings. 
Day  two  of  this  meeting  will  be  a  field 
tour.  The  tour  will  depart  from  and 
rettim  to  the  Eureka  Opera  house, 
Eureka,  Nevada.  Those  attending  should 
wear  clothing  and  footwear  suitable  for 
walking  through  rugged,  brush  covered 
terrain.  Food  and  beverages  will  be  an 
individual  responsibility;  sack  or  small 


ice  cooler  lunches  including  an 
equivalent  of  one  gallon  of  water  per 
person  are  recommended. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal    - 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
The  public  comment  period  for  the 
Council  meeting  is  listed  below. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
District  Manager  at  the  Battle  Mountain 
District  Office.  50  Bastion  Road.  P.O. 
Box  1420,  Battle  Mountain.  Nevada. 
89820,  telephone  (702) 635-4000. 

DATES,  TIMES,  PU^CE:  The  time  and 
location  of  the  meeting  is  as  follows: 
Northeastern  Great  Basin  Resource 
Advisory  Council,  Eureka  Opera  House 
(lower  floor  conference  room).  Eureka, 
Nevada,  89316;  August  4,  1997,  starting 
at  9:00  a.m.;  public  comments  will  be  at 
11:00  a.m.  and  3:00  p.m.;  tentative 
adjournment  for  the  day  at  5:00  p.m.  A 
field  tour  of  the  Diamond  Mountain 
Complex  (north  of  Eureka)  will  be 
conducted  on  August  5,  1997.  starting  at 
8:00  a.m.  and  ending  approximately 
4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Curtis  G.  Tucker.  Team  Leader  for  the 
Northeastern  Resource  Advisory 
Council,  Ely  District  Office.  702  North 
Industrial  Way.  HC  33  Box  33500.  Ely, 
NV  89301-9408.  telephone  702-289- 
1841. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM.  on  a  variety  of  planning  and 
management  issues,  associated  with  the 
management  of  the  public  lands. 

Dated:  June  30, 1997. 
Lee  Douthit, 

Associate  District  Manager.  Battle  Mountain. 
\VK  Doc.  97-18233  Filed  7-10-97;  8:45  am] 

BILliNG  COOE  431(X-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managen>ent 

[CA-01 0-1 220-00) 

Call  for  Nomination  to  Resource 
Advisory  Council 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
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action:  Nomination  to  Bakersfield 
Resource  Advisory  Council. 


summary:  The  purpose  of  this  notice  is 
to  solicit  public  nominations  to  replace 
a  member  of  the  Resource  Advisory 
Council  for  the  Bakersfield  District  of 
the  Bureau  of  Land  Management.  The 
Council  provides  advice  and 
recommendations  to  BLM  on  the 
management  and  use  of  public  lands 
within  the  Bakersfield  District. 
Nominations  will  be  considered  for  30 
days  after  the  publication  of  this  notice. 
Resource  Advisory  Council  members  are 
divided  among  three  categories  which 
are  representative  of  the  various 
interests  concerned  with  the 
management  of  public  lands.  The 
current  vacancy  is  in  Category  Three, 
which  includes  representatives  of  State 
and  Local  government.  Native  American 
tribes,  academicians  involved  in  natural 
sciences,  and  the  public-at-large. 
Nominations  should  be  sent  to  Ron 
Fellows,  Bakersfield  District  Manager, 
3801  Pegasus  Drive,  Bakersfield,  CA 
93308. 

SUPPLEMENTARY  INFORMATION:  The 
current  vacancy  exists  tjecause  the 
representative  of  Native  American  tribes 
was  no  longer  able  to  attend  Council 
meetings.  The  successful  nominee  will 
be  appointed  by  the  Secretary  of  the 
Interior  to  fill  out  the  balance  of  the 
term  which  expires  in  August  of  1998. 
The  nominee  will  then  be  eligible  for 
appointment  to  a  regular  three  year 
term.  Council  members  serve  without 
pay,  but  are  reimbursed  for  expenses. 
Advisory  Councils  are  authorized  by  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA).  and  the  Federal  Advisory 
Committee  Act  (FACA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Mercer.  Public  Affairs  Officer, 
Bureau  of  Land  Management,  3801 
Pegasus  Drive.  Bakersfield,  CA  93308, 
telephone  805-391-6010. 

Dated:  July  3,  1997. 
Ron  Fellows, 
District  Manager. 
(FR  Doc.  97-18295  Filed  7-10-97;  8:45  am] 

MLUNG  COO€  4310-40-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-040-1 430-01;  WYW-1 39495] 

Realty  Actions;  Sales,  Leases,  etc; 
Wyoming 

agency:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  realty  action;  Direct 
sale  of  pubhc  lands  in  Sweetwater 
County. 

SUMMARY:  The  Bureau  of  Land 
Management  has  determined  that  the 
lands  described  below  are  suitable  for 
direct  sale  under  section  203  of  the 
Federal  Land  Policy  and  Management 
Actofl976.  43U.S.C.  1713. 

Sixth  Principal  Meridian,  Sweetwater 

County.  Wyoming 

T.  19N.,R.  109  W., 
Section  32, 
S'/iSViNEV«Ei/^W'/iNV2N'/iNWV4, 
E»/jSEV4E'/iW'/iW'>«iN'/«iN'/iNWV4, 
E'/^W'/iSEV4Ei/jW'/iN»/iN'/iNWV«, 
W'/^W>/^SEV«E'/iNV2N»/iNWV4, 
S'/iNWV4W'/^'/iN'/iN'/iNWV4, 
SW  V4WViEV2N'/^N'/2hfWV4 , 
SVtNMiNEV«W'^'/jN'/«2N»/2NWV4. 
S '/^NE  V«  W'/*iE  »/jN '/jN '/iNW  V« , 
N'/^S'/iSEV4W»/«iE»/iN>/iN>/jNWV4, 
S»/iN'/iNWV4EV2E>/iN>/iN'/^NWV4, 
N'-^SEV4W'/iE'/iNViNViNWV4. 
S'/iNWV4E'/iEi/iN'/iN'/2NWV4. 
N'/iSWV4E'/iE'/iN'/^NV2NWV4. 

The  above  lands  aggregate  13.75  acres. 

FOR  FURTHER  INFORMATION  CONTACT: 
Becky  D.  Heick,  Realty  Specialist, 
Kemmerer  Resource  Area,  Rock  Springs 
District,  Bureau  of  Land  Management, 
312  Highway  189  North,  Kemmerer, 
Wyoming  83101.  307-877-3933, 
extension  106. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Land  Management  proposes 
to  sell  the  surface  estate  to  General 
Chemical  Corporation  pursuant  to 
Section  203  of  the  Federal  Land  PoUcy 
and  Management  Act  of  1976,  43  U.S.C. 
1713.  General  Chemical  Corporation 
wishes  to  acquire  the  area  for  a  landfill 
in  conjunction  with  their  sodium  lease. 
The  proposed  direct  sale  to  General 
Chemical  Corporation  would  be  made  at 
fair  market  value. 

The  proposed  direct  sale,  located 
within  General  Chemical  Corporation's 
sodium  lease  boundary  (WYW-095425). 
is  consistent  with  the  Kemmerer 
Resource  Area  Management  Plan  and 
would  serve  important  public  objectives 
which  cannot  be  achieved  prudently  or 
feasibly  elsewhere.  The  planning 
document  and  environmental 
assessment  are  available  for  review  at 
the  Bureau  of  Land  Management. 
Kemmerer  Resource  Area  Office. 
Kemmerer,  Wyoming.  Conveyance  of 
the  above  public  lands  will  be  subject 
to: 

1.  Reservation  of  a  right-of-way  to  the 
United  States  for  ditches  and  canals 
pursuant  to  the  Act  of  August  30. 1890, 
43  U.S.C.  945. 

2.  Reservation  of  all  minerals 
pursuant  to  section  209(a)  of  the  Federal 


Land  Policy  and  Management  Act  of 
1976.  43  U.S.C.  1719. 

There  will  be  no  cancellation  of 
existing  federal  grazing  rights.  Those 
AUMs  associated  with  the  above 
referenced  parcel  will  be  absorbed  by 
the  operators  in  the  balance  of  the 
Granger  Lease  allotment. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  leasing  under  the  mineral 
leasing  laws.  The  segregative  effect  will 
end  upon  issuance  of  the  patent  or  270 
days  from  the  date  of  the  publication 
whichever  comes  first.  For  a  period  of 
forty-five  (45)  days  from  the  date  of 
issuance  of  this  notice,  interested 
parties  may  submit  comments  to  the 
Bureau  of  Land  Management,  District 
Manager,  Rock  Springs  District  office, 
280  Highway  191  North.  Rock  Springs, 
WY  82901.  Any  adverse  comments  will 
be  reviewed  by  the  State  Director,  who 
may  sustain,  vacate,  or  modify  this 
realty  action.  In  the  absence  of  any 
objections,  this  proposed  realty  action 
will  become  final. 

Dated:  July  3, 1997. 
Mark  Hatchel. 
Acting  Area  Manager. 

(FR  Doc.  97-18191  Filed  7-10-97;  8:45  am) 
WLUNG  COO€  431&-U-P-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-030-«-1 430-02] 

Notice  of  Availability;  Michigan 
Proposed  Resource  Management  Plan 
Amendment/Environmental 
Assessment 

AGENCY:  Bureau  of  Land  Management, 

Milwaukee  District. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM). 
Milwaukee  District  Office,  has 
completed  the  Michigan  Proposed 
Resource  Management  Plan  Amendment 
(RMPA)  and  Environmental  Assessment 
(EA)  for  the  Disposal  of  U.S.  Coast 
Guard  Lighthouse  Properties.  The 
RMPA/EA  assesses  the  impacts  of 
transferring  eight  tracts  of  public  land  to 
the  State  of  Michigan,  other  Federal 
agencies  and  non-profit  organizations. 

This  notice  is  issued  pursuant  to  43 
CFR  1610.5-1. 

Any  person  who  has  participated  in 
the  planning  process  and  has  an  interest 
which  is  or  may  be  adversely  affected  by 


the  approval  of  the  plan  amendment 
may  protest  such  approval  in 
accordance  with  43  CFR  1610.5-2.  A 
protest  may  raise  only  those  issues 
which  were  submitted  for  the  record 
during  the  planning  process. 

DATES/ADDRESSES:  Protests  must  be 
submitted  in  writing  to  the  BLM 
Director  at  the  following  address, 
postmarked  no  later  than  August  11, 
1997:  Director  (WO-210),  Bureau  of 
Land  Management,  Attn:  Brenda 
WiUiams,  1849  C  Street,  N.W., 
Washington,  D.C.  20240. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Levine,  Planning  emd 
Environmental  Coordinator,  (414)  297- 
4463,  or  Larry  Johnson,  Realty 
Specialist,  (414)  297-4413. 

Dated:  July  2,  1997. 
James  W.  Dryden, 
District  Manager. 
[FR  Doc.  97-17852  Filed  7-10-97;  8:45  ami 

BILUNG  CODE  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-^57-1 430-00] 

Idaho:  Filing  of  Plats  of  Survey 

The  plats  of  the  following  described 
lands  were  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.,  July  1,  1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  east  and 
north  boundaries  and  of  the  subivisional 
lines,  the  subdivision  of  section  1,  and 
an  informative  traverse  of  the  southerly 
shoreline  of  the  Snake  River  in  section 
1,  T.  8  S.,  R.  13  E.,  Boise  Meridian, 
Idaho,  Group  No.  944,  was  accepted  July 
1, 1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west 
boundary,  of  the  subdivisional  lines, 
and  of  the  1893  meanders  of  the  left 
bank  of  the  Snake  River,  and  the 
subdivision  of  section  7,  T.  8  S.,  R.  14 
E.,  Boise  Meridian,  Idaho,  Group  No. 
944,  was  accepted  July  1,  1997. 

These  plats  were  prepared  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management.  All 
inquiries  concerning  the  survey  of  the 
above  described  land  must  be  sent  to  the 
Chief,  Cadastral  Survey,  Idaho  State 
Office,  Bureau  of  Land  Management, 
1387  S.  Vinnell  Way,  Boise.  Idaho 
83709-1657. 


Dated:  July  1.  1997. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 

[FR  Doc.  97-18234  Filed  7-10-97;  8:45  am) 

BILUNQ  CODE  4310-OG-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
PD-957-1 030-00] 
Idaho:  Filing  of  Plats  of  Survey;  Idaho 

The  plat  of  the  following  described 
land  was  officially  filed  in  the  Idaho 
State  Office,  Bureau  of  Land 
Management,  Boise,  Idaho,  effective 
9:00  a.m.  July  1.  1997. 

The  plat  representing  the  dependent 
resurvey  of  portions  of  the  west  and 
north  boundaries  and  of  the 
subdivisional  lines,  and  the  subdivision 
of  certain  sections,  T.  47  N.,  R.  5  W., 
Boise  Meridian,  Idaho,  Group  No.  972, 
was  accepted  July  1,  1997. 

This  plat  was  prepared  to  meet  certain 
administrative  needs  of  the  Coeur 
d'Alene  Tribe,  Lands  Service 
Department  and  of  the  Bureau  of  Indian 
Affairs,  Northern  Idaho  Agency. 

All  inquiries  concerning  the  survey  of 
the  above  described  land  must  be  sent 
to  the  Chief,  Cadastral  Survey,  Idaho 
State  Office,  Bureau  of  Land 
Management,  1387  S.  Vinnell  Way, 
Boise,  Idaho,  83709-1657. 

Dated:  July  1,  1997. 
Duane  E.  Olsen, 

Chief  Cadastral  Surveyor  for  Idaho. 
[FR  Doc.  97-18235  Filed  7-10-97;  8:45  am) 
BILUNC  CODE  431ft-0G-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-942-07-1420-00] 

Filing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management. 
ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATES:  Filing  is  effective  at 
10:00  a.m.  on  the  dates  indicated  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Thompson,  Acting  chief. 
Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  850  Harvard  Way,  P.O.  Box 
12000,  Reno,  Nevada  89520.  702-785- 
6541. 


SUPPLEMENTARY  INFORMATION: 

1.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  1,  1997: 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  13,  Township 
13  North,  Range  45  East,  Mount  Diablo 
Meridian,  Nevada,  was  accepted  April 
1.  1997. 

This  plat  was  prepared  at  the  request 
of  the  U.S.  Forest  Service. 

2.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  1,  1997: 

The  supplemental  plat,  showing 
amended  lottings  in  ^e  SV2  of  sec.  14 
and  in  the  NV2  of  sec.  23,  Township  13 
North.  Range  45  East,  Mount  Diablo 
Meridian.  Nevada,  was  accepted  April 
1,  1997. 

This  plat  was  prepared  at  the  request 
of  the  U.S.  Forest  Service. 

3.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  1,  1997: 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  24,  Township 
13  North,  Range  45  East,  Mount  Diablo 
Meridian.  Nevada,  was  accepted  April 
1,  1997. 

This  plat  was  prepared  at  the  request 
of  the  U.S.  Forest  Service. 

4.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  1,  1997: 

The  supplemental  plat,  showing 
amended  lottings  in  sec.  19,  Township 
13  North.  Range  46  East,  Mount  Diablo 
Meridian,  Nevada,  was  accepted  April 
1.  1997. 

This  plat  was  prepared  at  the  request 
of  the  U.S.  Forest  Service. 

5.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada  on  April  1.  1997: 

The  supplemental  plat,  showing  a 
subdivision  of  certain  quarter  sections 
in  sec.  6,  Township  32  North,  Range  70 
East,  Mount  Diablo  Meridian,  Nevada, 
was  accepted  April  8,  1997. 

This  plat  was  prepared  to  meet  certain 
needs  of  the  Bureau  of  Land 
Management. 

6.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno. 
Nevada  on  April  8.  1997: 

The  supplemental  plat,  showing  a 
subdivision  of  certain  quarter  sections 
in  sees.  30  and  31,  Township  33  North, 
Range  70  East,  Mount  Diablo  Meridian, 
Nevada,  was  accepted  April  8.  1997. 
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This  plat  was  prepared  to  meet  certain 
needs  of  the  Bureau  of  Land 
Management. 

7.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office.  Reno.  Nevada 
on  May  8.  1997. 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  the  subdivision 
of  section  15.  and  the  metes-and-bounds 
survey  of  a  portion  of  U.S.  Highway  No. 
395.  Township  11  North.  Range  21  East, 
of  the  Mount  Diablo  Meridian,  in  the 
State  of  Nevada,  under  Group  No.  756, 
was  accepted  May  6.  1997. 

This  survey  was  executed  to  meet 
certain  needs  of  the  Bureau  of  Indian 
Affairs. 

8.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  office.  Reno.  Nevada 
on  June  12.  1997: 

The  plat,  representing  the  dependent 
resurvey  of  portions  of  the  south  and 
east  boundaries,  subdivisional  lines  and 
subdivision-of-section  lines  of  section 
36.  and  the  subdivision  of  section  35 
and  further  subdivision  of  section  36, 
Township  19  South.  Range  59  East,  of 
the  Mount  Diablo  Meridian,  in  the  State 
of  Nevada,  under  Group  No.  745,  was 
accepted  June  10.  1997. 

This  survey  was  executed  to  meet 
certain  needs  of  the  Bureau  of  Land 
Management. 

9.  The  Plat  of  Survey  of  the  following 
described  lands  was  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada 
on  June  19.  1997: 

The  plat,  representing  the  dependent 
resurvey  of  a  portion  of  the 
subdivisional  lines,  and  a  metes-and- 
bounds  survey  in  section  4,  Township 
29  North.  Range  48  East,  of  the  Mount 
Diablo  Meridian,  in  the  State  of  Nevada, 
under  Group  No.  766,  was  accepted 
June  17,  1997. 

This  survey  was  executed  to  meet 
certain  needs  of  Ms.  Laura  M.  Scott, 
Eureka  County  and  the  Bureau  of  Land 
Management. 

to.  The  above-listed  surveys  are  now 
the  basic  records  for  describing  the 
lands  for  all  authorized  purposes.  These 
surveys  have  been  placed  in  the  open 
files  in  the  BLM  Nevada  State  Office 
and  are  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

Eteted:  June  30.  1997. 
Robert  H.  Thompson, 

Acting  Chief  Cadastral  Surveyor,  Nevada. 
[FR  Doc.  97-18190  Filed  7-10-97;  8:45  ami 

BILUNG  CODE  4310-44C-M 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  in  the  Possession  of  the  Indian 
Arts  Research  Center,  School  of 
American  Research,  Santa  Fe,  NM 

agency:  National  Park  Service 
action:  Notice 


Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  i5  U.S.C.  3005  (a)(2j, 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Indian  Arts 
Research  Center,  School  of  American 
Research.  Santa  Fe,  NM  which  meet  the 
definition  of  "sacred  objects"  and 
"objects  of  cultural  patrimony"  under 
Section  2  of  the  Act. 

The  25  cultural  items  are  Katsina 
Spirit  Friends  including  Shalako  Taka, 
two  Anakatsina,  Tasap,  Alo  Mana, 
Makto,  Anakatsinaraaana,  two 
Humiskasina.  Shalako  Mana  tablita,  Sio 
Humis  tablita,  Sio  Humis  Katsina,  six 
unnamed  katsina  friends,  and  seven 
mask  attachments. 

In  1925,  Mr.  Frank  Applegate 
collected  these  Kaakastinam  and  mask 
attachments  at  the  Hopi  villages.  Eight 
Kaakastinam  were  donated  to  the  Indian 
Arts  Fund,  Inc.  in  1925  and  transferred 
to  the  School  of  American  Research  in 
1972.  The  remaining  items  were 
purchased  by  the  Indian  Arts  Fund,  Inc. 
in  1925  and  transferred  to  the  School  of 
American  Research  in  1972. 

The  cultural  affiliation  of  these  items 
is  clearly  Hopi  based  on  the  accession 
information  and  consultation  with  Hopi 
representatives.  Representatives  of  the 
Hopi  Tribe  and  acting  on  behalf  of  the 
Katsinmomngwit  (Hopi  traditional 
religious  leaders)  have  stated  that  the 
above  Kaakatsinam  and  mask 
attachments  are  sacred  objects  needed 
by  traditional  religious  leaders  for  the 
practice  of  traditional  Native  American 
religion  by  present  day  adherents. 
Representatives  of  the  Hopi  Tribe  and 
acting  on  behalf  of  the  Katsinmomngwit 
(Hopi  traditional  religious  leaders)  have 
also  stated  that  the  above  Kaakatsinam 
and  mask  attachments  have  ongoing 
historical,  traditional,  and  cultural 
importance  central  to  the  Hopi  Tribe, 
and  could  not  have  been  alienated  by 
any  individual. 

Based  on  the  above-mentioned 
information,  officials  of  the  School  of 
American  Research  have  determined 
that,  pursuant  to  25  U.S.C.  3001  (3)(C), 
these  25  cultural  items  are  specific 
ceremonial  objects  needed  by  traditional 
Native  American  religious  leaders  for 
the  practice  of  traditional  Native 


American  religions  by  their  present-day 
adherents.  Officials  of  the  School  of 
American  Research  have  also 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(D).  these  25  cultural  items  have 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the 
culture  itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Lastly,  officials  of  the 
School  of  American  Research  have 
determined  that,  pursuant  to  25  U.S.C. 
3001(2).  there  is  a  relationship  of  shared 
group  identity  which  can  be  reasonably 
traced  between  these  items  and  the  Hopi 
Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  thepe 
objects  should  contact  Mr.  Michael 
Hering.  Director,  or  Ms.  Christy  Sturm. 
Associate  Collections  Manager.  Indian 
Arts  Research  Center,  School  of 
American  Research,  P.O.  Box  2188, 
Santa  Fe,  NM  87504,  telephone  (505) 
982-3584  before  August  11,  1997. 
Repatriation  of  these  objects  to  the  Hopi 
Tribe  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  July  1,  1997. 
Francis  P.  McManamon. 

Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 

Program. 

|FR  Doc.  97-18232  Filed  7-10-97;  8:45  ami 

BILUNG  CODE  4310-rO-F 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  from 
Hawaii  in  the  Possession  of  the 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology, 
Philadelphia,  PA;  and  in  the  Control  of 
the  Academy  of  Natural  Sciences, 
Philadelphia,  PA 

AGENCY:  National  Park  Service 
ACTION:  Notice 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  from  Hawaii  in  the  possession 
of  the  University  of  Pennsylvania 
Museum  of  Archaeology  and 
Anthropology,  Philadelphia,  PA;  and  in 
the  control  of  the  Academy  of  Natural 
Sciences,  Philadelphia,  PA. 
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A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Pennsylvania  Museum  professional  staff 
in  consultation  with  representatives  of 
Hui  Malama  I  Na  Kupuna  O  Hawai'i 
Nei.  The  following  human  remains  were 
indefinitely  loaned  to  the  University  of 
Pennsylvania  Museum  by  the  Academy 
of  Natural  Sciences  in  1966.  The 
Academy  of  Natural  Sciences  has 
authorized  the  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology  to  repatriate  these 
human  remains  pursuant  to  NAGPRA. 

In  1966,  human  remains  representing 
four  individuals  were  loaned  to  the 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology  by  the 
Academy  of  Natural  Sciences.  Archival 
documentation  at  the  Academy  of 
Natural  Sciences  indicates  these 
individuals  were  removed  from  "old 
burying  grounds  on  the  plains  of 
Wimanalo.  Oahu"  by  William  H.  Jones, 
M.D.,  U.S.N.,  U.S.S.  Portsmouth  in 
1873.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

In  1966,  human  remains  representing 
one  individual  were  loaned  to  the 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology  by  the 
Academy  of  Natural  Sciences. 
Accession  information  indicates  this 
individual  is  a  "Sandwich  Islander" 
from  the  island  of  Oahu.  The  original 
date,  collector,  and  circumstances  of 
collection  are  not  known.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Accession  information  and  other 
documentation  indicate  these  human 
remains  are  from  the  island  of  Oahu, 
Hawaii.  There  is  no  morphological 
evidence  to  indicate  these  human 
remains  are  not  Native  Hawaiian. 

Based  on  the  above  information, 
officials  of  the  University  of 
Pennsylvania  Museum  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  that 
these  humem  remains  represent  the 
physical  remains  of  five  individuals  of 
Native  American  ancestry.  Officials  of 
the  University  of  Pennsylvania  Museum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  Hui  Malama  I  Na  Kupuna  'O 
Hawai'i  Nei,  the  O'ahu  Island  Burial 
Council,  and  the  Office  of  Hawaiian 
Affairs. 

In  1966,  human  remains  representing 
two  individuals  were  loaned  to  the 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology  by  the 
Academy  of  Natural  Sciences. 
Accession  information  and  other 
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documentation  indicate  that  in  1893, 
these  remains  were  removed  from  a  lava 
cave  on  the  island  of  Hawaii  by  Dr.  J.M. 
Whitney  and  donated  to  the  Academy  of 
Natural  Sciences  by  Dr.  C.N.  Pierce  at  an 
unknown  date.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Accession  information  and  other 
documentation  indicate  these  human 
remains  are  from  the  island  of  Hawaii. 
There  is  no  morphological  evidence  to 
indicate  these  human  remains  are  not 
Native  Hawaiian. 

Based  on  the  above  information, 
officials  of  the  University  of 
Pennsylvania  Museum  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  Officials  of 
the  University  of  Pennsylvania  Museum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (2).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Hawai'i  Island  Burial  Council. 
Hui  Malama  I  Na  Kupuna  'O  Hawai'i 
Nei,  and  the  Office  of  Hawaiian  Affairs. 
In  1966,  human  remains  representing 
one  individual  were  loaned  to  the 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology  by  the 
Academy  of  Natural  Sciences.  These 
remains  were  donated  to  the  Academy 
of  Natural  Sciences  at  an  unknown  date 
by  an  unknown  person(s).  Information 
with  these  remains  states  that  this 
individual  is  a  "Sandwich  Islander." 
The  original  date,  collector,  and 
circumstances  of  collection  are  not 
known.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Information  indicates  these  human 
remains  are  from  Hawaii.  There  is  no 
morphological  evidence  to  indicate 
these  human  remains  are  not  Native 
Hawaiian. 

Based  on  the  above  information, 
officials  of  the  University  of 
Pennsylvania  Museiun  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  University  of  Pennsylvania  Museum 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (2),  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  Hui  Malama  I  Na  Kupuna  'O 
Hawai'i  Nei  and  the  Office  of  Hawaiian 
Affairs. 

This  notice  has  been  sent  to  officials 
of  the  Hawai'i  Island  Burial  Council, 
Hui  Malama  I  Na  Kupuna  'O  Hawai'i 


Nei,  the  Oahu  Island  Burial  Council, 
and  the  Office  of  Hawaiian  Affairs. 
Representatives  of  any  other  Native 
Hawaiian  organization  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  and  associated 
funerary  objects  should  contact  Dr. 
Jeremy  A.  Sabloff,  the  Charles  K. 
Williams  II  Director,  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology,  33rd  and  Spruce 
Streets.  Philadelphia.  PA  19104-6324; 
telephone:  (215)  898-4051,  fax  (215) 
898-0657,  before  August  11.  1997. 
Repatriation  of  the  human  remains  to 
the  Hawai'i  Island  Burial  Council.  Hui 
Malama  1  Na  Kupuna  O  Hawai'i  Nei, 
the  O'ahu  Island  Burial  Council,  and  the 
Office  of  Hawaiian  Affairs  as  listed 
above  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 
Dated:  July  3.  1997 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 

Manager,  Archeology  and  Ethnography 
Program. 

[FR  Doc.  97-18231  Filed  7-10-97;  8:45  am] 

BILUNG  CODE  «310-70-F 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  For  OMB  Review; 
Comment  Request 

July  8,  1997. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Departmental  Clearance  Officer. 
Theresa  M.  O'Malley  (202)  21^5096 
ext.  143  or  by  E-Mail  to  OMalley- 
Theresa@dol.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TDD)  may  call  (202)  219-4720 
between  1:00  p.m.  and  4:00  p.m.  Eastern 
time,  Monday — Friday. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatorv  Affairs. 
Attn:  OMB  Desk  Officer  for  BLS,  DM. 
ESA,  ETA,  MSHA.  OSHA,  PWBA.  or 
VETS.  Office  of  Management  and 
Budget.  Room  10235.  Washington,  DC 
20503  (202)  395-7316,  within  30  days 
from  the  date  of  this  publication  in  the 
Federal  Register. 
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The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhanced  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Contribution  Operations. 

OMB  Number:  1205-0178  (extension). 

Frequency:  Quarterly. 

Affected  Public:  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  53 
respondents. 

Estimated  Time  Per  Respondent:  8 
hours. 

Total  Burden  Hours:  1.696. 

Total  Annualized  capital/startup 
costs. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0. 

Description:  This  information 
collections  provides  quarterly  data  on 
State  agencies'  volume  and  performance 
in  wage  processing,  number  and 
promptness  of  liable  employer 
registration,  number  delinquent  in  filing 
contribution  reports,  number  and  extent 
of  tax  delinquency  and  results  of  field 
audit  program. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Fire  Protection  (Underground 
Coal  Mines)  (reinstatement,  no  change). 

OMB  Number:  1219-0054. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,117. 

Number  of  Responses:  332.852. 

Estimated  Time  Per  Respondent:  15 
minutes. 

Total  Burden  Hours:  85.292. 
Total  Annualized  capital/startup 
costs.  Si. 880. 00. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  0 


Description:  This  provision  requires 
that  a  Mine  Safety  and  Health 
Administration  approved  program  for 
the  instruction  of  miners  in  fire  fighting 
and  evacuation  procedures  be  adopted 
by  the  mine  operator;  fire  extinguishers 
be  examined  every  6  months  and  that 
fire  drills  be  conducted  every  90  days; 
automatic  fire  sensors  and  warning 
device  systems  be  examined  weekly  and 
tested  annually;  and  that  fire  hydrants 
and  hoses  be  tested  at  least  once  a  year. 
Theresa  M.  O'Malley. 
Departmental  Clearance  Officer. 
(FR  Doc.  97-18282  Filed  7-10-97;  8:45  am] 

BILUNO  COOe  4510-30-M 


metal  strips  produced  at  the  subject 
firm. 

All  workers  of  Allied  Signal  Incorporated 
in  Parisppany.  New  Jersey  engaged  in 
employment  related  to  the  production  of 
amorphous  metal  strips,  who  became  totally 
or  partially  separated  from  employment  on  or 
after  January  27,  1996  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  24th  day 
of  June  1997. 
Russell  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-18273  Filed  7-10-97;  8:45  am) 
BILLING  CODE  45ia-3(>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-33,1901 

Allied  Signal  Incorporated  Parsippany, 
New  Jersey;  Notice  of  Revised 
Determination  on  Reconsideration 

On  May  15.  1997,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration  for  the  workers  and 
former  workers  of  the  subject  firm.  The 
notice  was  published  in  the  Federal 
Register  on  May  29.  1997  (62  FR  29151). 

The  workers  were  denied  eligibility  to 
apply  for  trade  adjustment  assistance 
because  the  "contributed  importantly" 
test  of  the  Group  Eligibility 
Requirements  of  the  Trade  Act  was  not 
met  based  on  results  &x)m  a  customer 
survey. 

In  a  letter  dated  April  11. 1997,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department's  Notice  of  Negative 
Determination  for  workers  of  the  subject 
firm,  alleging  that  customers  are 
importing  articles  that  are  "like  or 
directly  competitive"  with  articles 
produced  by  Allied  Signal. 

To  investigate  this  claim,  the 
Department  conducted  a  survey  the 
subject  firm's  major  customer.  New 
findings  on  reconsideration  show  that 
this  customer  is  relying  on  imported 
amorphous  metal  strips  which  are 
directly  competitive  with  the  product 
produced  at  the  Parsippany,  New  Jersey 
plant  of  Allied  Signal. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Allied 
Signal  Incorporated  in  Parsippany.  New 
Jersey  were  adversely  affected  by 
increased  imports  of  articles  like  or 
directly  competitive  with  amorphous 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Fhib.  L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2.  Title  II,  of 
the  Trade  Act  of  1974.  as  amended,  are 
identified  in  the  appendix  to  this  notice. 
Upon  notice  from  a  Governor  that  a 
NAFTA-TAA  petition  has  been 
received,  the  Program  Manger  of  the 
Office  of  Trade  Adjustment  Assistance 
(OTTA),  Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL).  announces  the  filing  of  the 
petition  and  takes  actions  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 

The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
after  December  8,  1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
be  request  a  public  hearing  with  the 
Program  Manager  of  OTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  D.C.  provided  such  request 
is  filed  in  writing  with  the  Program 
Manager  of  OTAA  not  later  than  July  21, 
1997. 
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Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Program  Manager  of  OTAA  at  the 
address  shown  below  not  later  than  July 
21, 1997. 


Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  OTAA,  ETA, 
DOL,  Room  C-4318,  200  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20210. 

Appendix 


Signed  at  Washington.  D.C  this  24th  day 
of  June,  1997. 

Ruaael  T.  Kile. 

Program  Manager,  Policy  *•  Reemployment 
Seivices,  Office  of  Trade  Adjustment 
Assistance . 


Sutjjectfimi 


Big  River  Luggage  (Wkrs)  

Honeywell  (UERMW) „ 

Medite  Ck)rporation  (Wkrs)  

OCof  Electronics  (Wkrs) 

Louisiana  Pacific  (Co.)  

Guardian  Industries  (ABGW)  

Wellington  Sears  (Co.)  

Standard  Industries  (IDE) 

C  and  P  Cedar  Sales  (Co.) 

Square  D  Company  (Co.)  „ „.. 

Johnstown  America  (USWA) 

Sandvik  Rock  Tools  (Co.)  

CNI  (Wkrs) 

Nu  WorW  Marketing  LTD  (Wkrs) 

Rak^n  Piano  and  Organ  (Wkrs)  

Springlift  Corporatkxi  (Wkrs) 

Nu-Kote  (Wkrs) „.. 

Allied  Signal  (Wkrs) 

American  Magnetk»  (Co.) 

Frigklaire  Company  (lUE)  

Special  PlastK  Products  (Wkrs) 

Greater  Texas  (Wkrs) 

Tyco— Mattel  (Co.)  

Anvil  Knitwear  (Wkrs) „. 

Trinity  Industries  (UAW)  „ 

Thomas  arxl  Betts  (Wkrs)  ...„ 

Ftorida  Specialties  (Wkrs)  

Produce  Sale  o«  Soutti  Fkxida  (Wkrs) 

William  Wrigley.  Jr.  Co.  (Wkrs)  

Rugged  Sport  (Co.)  

Suckle  (lUE)  


GouW's  Pump  (USWA)  Ashland.  PA 


Burlington  Industries  (Co.) 
Holland  Atlantic  Hitch  (Co.)  .... 

Universal  Overall  (Wkr)  

Butterick  (Wkrs)  

Bariod  Drilling  Fluids  (OCAW) 

Tubafor  Mill  (WCIW) 

Impact  Furniture  Co.  (Comp)  . 


Locatkxi 


Coepus  Christi.  TX  

Artirigton  Heights.  IL  .. 

Medlord  OR  

Reedsville,  PA 

CNteo,  ID 

Newport,  OR 

Tarboro.  NC , 

San  Antonio,  TX  

Copalis  Crossing.  WA 

Hurrtington.  IN 

Jotmstown.  PA  ..; 

Houston.  TX 

Port  Huron,  Ml  

Mascoutah.  IL 

Trumann.  AR  

Montnelk).  AR  

Connellsville.  PA 

Fort  Lauderdale,  FL  ..„ 

Carson,  CA  

Athens,  TN 

Fair  Haven.  Ml 

El  Paso.  TX  

Beaverton.  OR 

Muffins.  SC  

Greenville.  PA 

Horseheads.  NY  

Princeton.  FL  _.. 

Homestead.  FL  ...... 

Santa  Caiz.  CA  

Littleton.  NC _.,.. 

Scranton,  PA  „.. 


Date  re- 
ceived at 
Governor's 
offk:e 


Landmari<  USA  (Wri<s)  .„ 

Angelica  Image  Apparel  (Wrics)  .. 

Hearth  Technotogies  (Comp)  

Emess  Lighting(        ) 

Rancher  (Comp)  

AMP,  Inc  (Comp) 

J.R.  Simptot  Co  (Comp)  

Angeica  Image  Apparel  (UFCW) 

I.C.I.  Exposives  (OCAW) 

Ftorida  Fresh  (Wkr)  

Compaq  Company  (Wkrs) 

Miller  Group  (The)  (Co.)  

Nu-Kote  International  (Co.)  

Pro  Line  Cap  (Wkrs)  

International  Wire  (IBT)  

C  and  H  Apparel  (Co.)  

Bel  Troncs  Limited  (Co.) 

Micro  Energy  (Wkrs) 

APV  Crepaco  (USWA)  _ 

Best  Power  (Wkrs)  


Montcelk).  AR 
Denmartc,  SC  .. 
Medaryville.  IN 

Attoona.  PA 

Potos.  MO 

Marton.  WA 

Hickory,  NC  .... 


Berlin,  Wl  

Summersville,  MO 

Savage,  MN 

Ellwood  City,  PA  ... 

Leadore,  ID 

Mkldletown,  PA 

Wyoming,  Ml 

Mt.  View,  MO 

Tamaqua,  PA 

Fla  City,  FL 

Austin,  TX  

Port  Cartx)n,  PA  „. 

Rochester,  NY  

Bowie,  TX  

Rolling  Prairie,  IN  . 

Milan,  TN  

Covington,  GA  

Memphis,  MO  

Lake  Mills,  Wl  

Necedah,  Wl , 


05/12/97 
05/12/97 
05/09/97 
05/12/97 
05/12/97 
06/12/97 
04«)9/97 
05/16/97 
05/14/97 
05/14/97 
05/14/97 
05/16/97 
05/15/97 
05/16/97 
05/16/97 
05/19/97 
05/20/97 
05/22/97 
05/22/97 
05/19/97 
06/21/97 
05/23/97 
05/21/97 
06/27/97 
05/27/97 
05/27/97 
05/27/97 
05/27/97 
05/29/97 
05/28/97 
05/29/97 

05/29/97 
05/29/97 
05/30/97 
05/19/97 
06/03/97 
06/03/97 
05/14/97 
06/09/97 

06/05/97 
06/04/97 
06/06,'97 
06/09/97 
06/05/97 
06/09/97 
05/21/97 
06/12/97 
06/08/97 
06/10/97 
06/12/97 
06/13/97 
06/17/97 
06/17/97 
06/05/97 
06/16/97 
06/11/97 
06/06/97 
06/13/97 
06/16/97 


Petition  No. 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 


•1,647 
•1.648 
•1.649 
•1,650 
•1.651 
•1,652 
1.653 
•1.654 
•1,655 
•1,656 
•1,657 
1,658 
•1,659 
■1.660 
•1.661 
1.662 
1.663 
1.664 
■1.665 
1.666 
1.667 
1.668 
1.669 
1,670 
1,671 
1.672 
1.673 
1.674 
1,675 
1.676 
1.677 


NAFTA-1 .678 
NAFTA-1 .679 
NAFTA-1 .680 
NAFTA-1 ,681 
NAFTA-1 ,682 
NAFTA-1 ,683 
NAFTA-1 ,684 
NAFTA-1 ,685 


I 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
1  NAFTA- 
:  NAFTA- 
i  NAFTA- 
I  NAFTA- 


•1.686 
•1.687 
•1,688 
•1,689 
■1 ,690 
■1,691 
■1 ,692 
1 ,693 
1,694 
1 ,695 
1,696 
1.697 
1,698 
1.699 
1.700 
1.701 
1.702 
1.703 
1.704 
1.705 


ArtKles  produced 


Luggage. 

Computer  boards. 

Lumber 

Power  supplies  assemblies. 

Lumber,  plywood,  windows  and  doors. 

Stock  sheet  ftoat  glass  mirrors 

Woven  upholstery  fabric 

Car  battenes 

Shakes. 

Low  voltage  transformers. 

Railroad  cars. 

Hammer  parts. 

Head  arxj  arm  rests. 

Retailer  verifk:atkxi. 

Complete  pianos. 

Qas  springs 

Electrostatic  toners. 

Electronics  parts  for  airtines. 

Magnetic  card  reader  systems 

Gas  and  electric  ranges. 

Ptastk:  injectkxi  moMed  parts. 

Laundry  jeans. 

Games. 

T-shirts  and  tank  tops. 

Railroad  cars. 

TV  arxl  cable  connector  assembty. 

Eggplants. 

Produce  packing  arxJ  shipping. 

Gum. 

Fleece  and  jersey  sportswear. 

Metal  computer  frames  and  compo- 
nents. 

Stainles  steel  industrial  pump. 

Rugs. 

Trailer  landing  gear. 

Men's  wor1<  ckJthir^. 

Dress  patterns. 

Mining. 

Ceder  wood  ferx:ir>g 

Bedroom  Furniture  &  Living  Room  Ta- 
bles. 

Moccasins — Slippers,  Sarxlals. 

Uniforms,  Shirts 

Fireplaces. 

Lamps  &  Shades. 

Beef  Cattle 

Catile  Assemblies 

Frozen  Potato  Products. 

Uniforms. 

Igniters  for  air  bags. 

Farming. 

Computer  Keyboards 

T-shirts  and  sweatshirts. 

Rit)t»n  cassettes. 

Caps. 

Appliance  wire. 

Men's  and  boys  shorts. 

Swingmate  (Circuit  board  assemtjiy). 

Wire  harness  assembly. 

Food  processing  equipment. 

Uninterruptible  power  systems 
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Subiect  firm 


Sam   S.    Accursio   and   Sons   Packing 
(Wkrs), 

Sugar  Cane  Services  (Wkrs) 

Joiner  and  Son  (Wkrs)  

Eagte  Lake  Harvesting  (Wkrs)  

Black  Gokj  Farms  (Co.)  

D  and  K  Harvesting  (Wkrs)  — 

Osceola  Farms  (Wkrs)  

R.C.  Hattoo  Farms  (Wkrs) - 

McNeill  Contracting  (Wkrs) 

B.  Bart  Farms  (Wkrs)  

MSSC  (Wkrs)  — — 

R.R.  Taykx  (Wkrs) 

Jet  Farms  (Wkrs) — 

fw(  and  N  Fruit  (Wkrs) 

DiafTXXid  I.  Farms  (Wkrs)  

Di  Mare  Homestead  (Wkrs) 

Sapp  Farms  (Wkrs)  

Alger  Farms  (Wkrs)  

Thomas  Produces  (Wkrs)  

Trendline  Home  Fashwns  (Wkrs)  

Souttiem  Bean  Packer  (Wkrs)  

Kern  Carpenter  Farm  (Wkrs) » 

Ftowers  Industries  (IBT)  

J.E.M.  (Wkrs)  

DOMI  ARG  (Wkrs) :~ 

Mecca  Farms  (Wkrs)  ~ 

Pero  Family  Farms  (Wkrs)  

C  and  B  Farms  (Wkrs)  - 

A.J.  Apparel  (Co.) ~ 

CargiH  (UPIU)  

Okeetenta  Corp.  (Co.)  

Georgia  Pacific  (Wkrs)  

Brainard  Rivet  (Co.)  

ABL  Engineering  (Co.)  -~. 

Plakj  CkJttimg  (Co.)  „ 

Bristol  Myers  Squibb  (Wkrs) 


APPENDIX— Continued 


Location 


Homestead,  FL 

Pahokee,  FL  

Flonda  City,  FL 

La  Belle,  FL 

Belle  Glade,  FL 

Labelle.  FL 

Pahokee,  FL  

Pahokee,  FL  

Belle  Glade,  FL 

Belle  Glade,  FL 

Clewiston,  FL 

Hobe  Sound,  FL  

Lozahatchee,  FL 

Waverty,  FL  

Fla  City,  FL 

Ftorida  City.  FL 

Fla  City,  FL 

Homestead.  FL 

Boca  Raton,  FL  

Miami,  FL 

Homestead.  FL 

Homestead.  FL 

Erie,  PA  

West  Palm  Beach,  FL 

Belle  Giade,  FL 

Larrtana,  FL  .„ 

Delray,  FL -.. 

CLewiston,  FL 

Rocky  Mount.  NC  

Jefferson  Junction,  Wl 

South  Bay,  FL 

Pearson,  GA „„ 

Girard,  OH  „ 

Mentor,  OH  „ 

Cincinnati,  OH  — 

Warsaw,  IN 


Date  re^ 

ceived  at 

Governor's 

office 


05/27/97 

05/27/97 

05/06/97 

05/27/97 

05/27/97 

05/27/97 

05/27/97 

05/27/97 

06/27/97 

05/27/97 

05/06/97 

05/06/97 

05/06/97 

05/27/97 

05/22/97 

05/24/97 

05/22/97 

05/22/97 

05/27/97 

05/24/97 

05/06/97 

05A)6/97 

06/17/97 

05/27/97 

06/16/97 

05/27/97 

05/27/97 

05/27/97 

06/18/97 

06/17/97 

05/27/97 

06/18/97 

06/09/97 

06/09/97 

06/09/97 

06/18/97 


Petition  No. 


NAFTA-1,706 


NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
r^FTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA- 
r^FTA- 
NAFTA- 
NAFTA- 
NAFTA- 
NAFTA 
l»4AFTA 
NAFTA 
NAFTA 
NAFTA 
NAFTA 
NAFTA 


1,707 
1,708 
1,709 
1,710 
1.711 
1,712 
1.713 
1.714 
1,715 
•1,716 
■1,717 
■1,718 
■1,719 
■1 ,720 
■1 ,721 
■1,722 
-1,723 
-1 ,724 
-1 ,725 
-1,726 
-1 ,727 
-1,728 
-1.729 
-1.730 
-1.731 
-1,732 
-1.733 
-1,734 
-1,735 
-1,736 
-1 ,737 
-1,738 
-1,739 
-1,740 
,-1,741 


ArtKles  produced 


Tomatoes,  pickles,  squash. 

Com  and  sugar  cane. 

Grow  squash,  beans  and  peppers. 

Citrus. 

Cane  planting,  sweetcom  harvest. 

Citrus. 

Sugar  cane. 

Sweetcom  harvest. 

Pick  com,  farm  services. 

Sugar  cane  and  corn,  farm  services. 

Sugar  cane. 

Sweet  com. 

Com  and  beans. 

Citrus. 

Snap  beans  and  tomatoes. 

Tomatoes,  beans,  cucumbers. 

Beans. 

Com,  potatoes. 

Peppers,  cucumbers. 

Pilk>ws  and  chair  pads. 

Beans  and  com. 

Tomatoes. 

Lunch  box  pies. 

Parsley,  sweet  com. 

Sugar  cane  and  dtrus. 

Cucumbers,  peppers  and  tomatoes. 

Eggplant,  cucumber,  bell  peppers. 

Watermekxi  harvest 

T-shirts,  tank  tops. 

Barley  matt. 

Sugar  cane.  com.  citrus. 

Lumber  chips. 

Cokj  headed  fasteners. 

VkJeo  trarsmisskxi  equipmerrL 

Suits,  sport  coats  and  slacks. 

OrttwpediC  products. 


(FR  Doc.  97-18275  Filed  7-10-97;  8:45  am] 

BILUNQ  COOE  481»-3(MI 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

tTA-W-33,324] 

Chocit  Full  O'  Nuts,  Linden,  New 
Jersey;  Notice  of  Revised 
Determination  on  Reopening 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  Termination 
of  Investigation  regarding  worker 
eligibility  to  apply  for  trade  adjustment 
assistance.  The  termination  notice 
applicable  to  workers  of  the  subject  firm 
located  in  Linden,  New  Jersey,  was 
signed  on  April  1.  1997  and  published 
in  the  Federal  Register  on  April  15. 
1997  (62  FR  18364). 

Workers  at  Chock  Full  O'  Nuts. 
Linden,  New  Jersey  produced  instant 
coffee  and  were  covered  under  a 


previous  worker  certification,  TA-W- 
29,923,  which  expired  September  21, 
1996.  The  basis  for  the  certification  was 
an  increase  in  company  imports. 

The  company  reports  that  although  all 
production  workers  at  the  Linden  plant 
were  separated  from  employment  when 
it  closed  in  1994.  supervisory  personnel 
continued  employment  to  assist  with 
the  subject  firm's  transition  to  a  contract 
relationship  with  their  Mexican 
supplier.  All  layoffs  at  Linden  were 
completed  December  31. 1996. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
instant  coffee  contributed  importantly  to 
the  decline  in  sales  and  to  the  total  or 
partial  separation  of  workers  of  the 
subject  firm.  In  accordance  with  the 
provisions  of  the  Trade  Act  of  1974, 1 
make  the  following  revised 
determination: 


"All  workers  of  Chock  Full  C  Nuts. 
Linden,  New  Jersey  who  twcame  totally  or 
partially  separated  from  employment  on  or 
after  September  22.  1996,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  20th  day  of 
June  1997. 
Russell  T.  KUe. 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-18276  Filed  7-10-97;  8:45  am] 
BtLLmO  COOE  4510-^0-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
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are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate ^, to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 


threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
show  below,  not  later  than  July  21. 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 

APPENDIX 

[Petitkjns  Instituted  on  06/16/97] 


shown  below,  not  later  than  July  21, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W..  Washington.  DC.  20210. 

Signed  at  Washington,  D.C.  this  16tfa  day 
of  June.  1997, 
Linda  G.  Poole, 

Acting  Program  Manager,  Policy  S- 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


TA-W 

Subject  firm  (petitraners) 

Location 

Date  of 
petitkjn 

Product(s) 

33.564  

33.565  

33.566  

33.567  

33  568 

Hudson  Valley  Tree  (Comp)  

Concord  Fabncs,  Inc  (Comp)  -.. 

Fleet  Service  Corp.  (Wrtcs)  „ ^ 

Lee  Sportswear,  Inc  (Comp) 

Burtinoton  Industries  fComo)    

Newburgh,  NY 

New  York,  NY  

Charlestown,  MA 

Plantersville,  MS  

Montrcello,  AR 

Trenton,  NJ  

Altoona,  PA 

Pittsburgh,  PA 

Cookeville,  TN 

Easton,  PA 

Marion,  IN  

Berlin,  Wl  

Memphis,  MO 

Rockford,  IL 

Anderson,  CA 

Middletown,  PA 

Hk*ory,  NC  

05A)5/97 
06A)3/97 
06/03/97 
05/29/97 
05/28/97 
05/30/97 
05/27/97 
05/30/97 
05/22/97 
06/03/97 
06A)2/97 
06/04/97 
06^)2/97 
06/05/97 
06/06/97 

Christmas  Wreaths. 

Woven  &  Knitted  Fabncs. 

Irrevocable  Letter  of  Credit 

Medical  Uniforms. 

Area  Rugs  &  Similar  Floor  Coverings. 

33.569  

33.570  

33.571    

33.572  

33  573 

EG&G  Instmments,  Inc.  (Wrks)  

Butterick  Co.,  Inc 

PCC  Composites,  Inc.  (Wrks) 

Agnatech,  Inc.  (Wrks)  

Bethlehem  Coro  (The)  (Como)  

Research — Electrochemistry. 
Dress  Sewing  Patterns. 
Preasion  Cast  Parts. 
Denim  Gamients. 
Parcupine  Processor. 

33.574  

33.575  

33.576  

33.577  

33  578 

Active  Products  Corp  (UAW)  

Landmark  USA  (Wrks)  „ 

Micro  Energy,  Inc.  (Wrks)  

North  Safety  Products  (Comp)  

Simoson  Paoer  Co.  (Wrks) 

Auto  Part  Stampings. 
Moccasins.  Slippers.  Sandles. 
Computer  Power  Parts. 
First  Akj  Kits  &  Medical  Scrubs. 
PulD  &  Paoer. 

33.579  

AMP,  Inc.  ((Domp)  

06/06/97  i  Custom  Cable  Assemblies. 

33.580  

Imapct  Furniture  (Do.  (Comp)  

06/04/97 

Bedroom  Furniture  &  Living  Room  Tables. 

[FR  Doc.  97-18277  Filed  7-10-97;  8:45  am] 
WLUNG  COOE  4S10~30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-A-33,333] 

Siebe,  incorporated;  A/K/A  Ranco 
North  America;  A/K/A  Ranco 
Industries;  A/K/A  Rantrol  Corporation; 
Quality  Control  Department; 
Brownsville,  Texas;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
21,  1997,  applicable  to  all  workers  of 
Ranco  North  America,  Quality  Control 
pepartment,  Brownsville.  Texas.  The 
notice  was  published  in  the  Federal 
Register  on  May  9.  1997  (62  FR  25659). 


At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  temperatiure  and  pressure  controls. 
The  investigation  findings  show  that 
Siebe,  Incorporated  is  the  parent  firm  of 
Ranco  North  America.  Findings  also 
show  that  workers  separated  from 
employment  at  Ranco  North  America 
had  their  wages  reported  under  four 
separate  unemployment  insurance  (UI) 
tax  accounts,  Siebe,  Incorporated.  Ranco 
North  America,  Ranco  Industries,  and 
Rantrol  Corporation.  Accordingly,  the 
Department  is  amending  the 
certification  to  reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-33,333  is  hereby  issued  as* 
follows: 

All  workers  of  Siebe,  Incorporated,  also 
known  as  Ranco  North  America,  also  known 
as  Ranco  Industries,  also  know  as  Rantrol 
Corporation,  Quality  Control  Department, 
Brownsville,  Texas,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  March  7, 1996,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974. 


Signed  at  Washington.  D.C.  this  20th  day 
of  June.  1997. 

RuswU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-18274  Filed  7-10-96;  8:45  am] 

BILLING  COOE  4610-«>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-33,  068] 

Smith  &  Wesson  Springfield,  MA; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  May  13,  1997.  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  for 
Reconsideration,  applicable  to  all 
workers  of  Smith  &  Wesson,  located  in 
Springfield,  Massachusetts.  The  notice 
was  published  in  the  Federal  Register 
on  May  29,  1997  (FR  62  29152). 
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Initial  investigation  findings  show 
that  the  workers  produce  handguns.  The 
workers  were  denied  eligibility  to  apply 
for  adjustment  assistance  under  Section 
223  of  the  Trade  Act  of  1974  because  the 
"contributed  importantly"  test  of  the 
Group  Eligibility  Requirements  of  the 
Trade  Act  was  not  met.  This  test  is 
generally  determined  through  a  survey 
of  the  workers'  firm's  major  declining 
customers. 

On  April  17.  1997,  Smith  k  Wesson 
requested  administrative 
reconsideration  of  the  Department's 
findings. 

Findings  on  reconsideration  revealed 
that  major  customers  of  the  subject  firm 
increased  their  purchases  of  important 
handgims  in  1996  compared  to  1995. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reconsideration,  it  is 
concluded  that  the  workers  of  Smith  & 
Wesson,  located  in  Springfield, 
Massachusetts  were  adversely  affected 
by  increased  imports  of  articles  like  or 
directly  competitive  with  handguns 
produced  at  the  subject  firm. 

Ail  workers  of  Smith  &  Wesson,  located  in 
Springfield,  Massachusetts  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  13, 1995 
through  two  years  from  the  date  of 
certification  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  12th  day 
of  June  1997. 

Russell  T.  iCile, 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  97-18279  Filed  7-10-97;  8:45  ami 

BlUiNG  CODE  4610-30-M 


DEPARTME^f^  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-33,155] 

Springlift  Corporation  Division  of 
Attwood  Corporation,  IMonticello, 
Arkansas;  Notice  of  Revised 
Determination  on  Reopening 

At  the  request  of  the  State  agency,  the 
Department  has  reviewed  the  findings  of 
the  subject  case. 

The  initial  investigation  resulted  in 
the  determination  that  workers  of 
Springlift  Corporation  engaged  in  the 
production  of  gas  springs  were  denied 
eligibility  to  apply  for  TAA.  while  all 
other  workers  of  the  subject  firm  were 
eligible  to  apply  for  TAA.  The  notice  of 
Determinations  Regarding  Eligibility  to 


Apply  for  Worker  Adjustment 
Assistance,  applicable  to  workers  of  the 
subject  firm  will  soon  be  published  in 
the  Federal  Register. 

New  information  reported  by 
adversely  affected  workers  of  the  subject 
firm  show  that  workers  at  Springlift 
Corporation  are  not  separately 
identifiable  by  product  line.  All  workers 
at  the  Monticello  plant  were  engaged  in 
the  production  of  gas  springs  and  seat 
pedestals. 

Conclusion 

After  careful  consideration  of  the  new 
facts  obtained  on  reopening,  it  is 
concluded  that  increased  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  ihe  subject  firm 
contributed  importantly  to  the  decline 
in  sales  and  to  the  total  or  partial 
separation  of  workers  of  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Trade  Act  of  1974, 1  make  the 
following  revised  determination: 

"All  workers  of  Springlift  Corporation, 
Division  of  Attwood  Corporation,  Monticello, 
Arkansas  who  became  totally  or  partially 
separated  from  employment  on  or  after 
January  22. 1996,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974." 

Signed  in  Washington,  D.C.  this  12th  day 
of  June  1997. 
RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  97-18278  Filed  7-10-97;  8:45  amj 

BILUNC  COO€  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

School-to-Work  Opportunities  Act: 
Out-of-School  Youth 

agency:  Employment  and  Training 

Administration,  Labor. 

ACTION:  Notice  of  Availability  of  Funds 

and  Solicitation  for  Grant  Application 

(SGA). 

SUMMARY:  All  information  required  to 
submit  a  proposal  is  contained  in  this 
announcement.  The  U.S.  Department  of 
Labor,- Employment  and  Training 
Administration  (DOL/ETA),  in 
collaboration  with  the  U.S.  Department 
of  Education  and  the  National  School- 
to-Work  Office,  announces  the 
availability  of  $1,270,000  to  award 
competitive  grants  to  youth  employment 
and/or  education  program  providers 
that  currenUy  have  a  solid  foundation  of 
serving  out-of-school  youth  in  a  school- 
to-work  frameworL  The  purpose  of  the 


grants  vrill  be  to  support  the  adaptation 
of  school-to-work  principles  by  existing 
out-of-school  youth  initiatives  and  to 
connect  their  efforts  to  the  Federally- 
funded  school-to-work  systems  in  their 
states.  This  project  is  not  designed  to 
help  existing  youth  programs  plan  how 
to  serve  out-of-school  youth  in  a  school- 
to-work  framework.  Rather,  the  purpose 
is  to  select  a  variety  of  types  of  youth 
initiative  that  already  are  implementing 
school-to-work  elements  for  out-of- 
school  youth,  and  to  help  them  build  on 
this  foondation.  Applications  are 
required  to  demonstrate  that  they  have 
already  designed  and  begun 
implementation  of  a  substantial  number 
of  the  components  and  strategies  of  a 
school-to-work  system,  as  described  in 
the  School-to  Work  Opportunities  Act  of 
1994,  to  be  considered. 
DATES:  The  closing  date  for  receipt  of 
proposals  at  the  Department  of  Labor 
shall  be  August  14,  1997,  at  2:00  P.M., 
Eastern  time.  Any  proposal  not  received 
at  the  designated  place,  date  and  time  of 
delivery  specified  will  not  be 
considered. 

ADDRESSES:  Proposals  shall  be  mailed 
to:  Division  of  Acquisition  and 
Assistance,  Attention.  Ms.  Brenda 
Banks,  Reference  SGA/DSS  97-017,  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue,  N.W.,  Room  S- 
4203,  Washington.  D.C.  20210. 
FOR  FURTHER  INFORMATION  COMTACT: 
Brenda  Banks  or  Laura  Cesario,  Division 
of  Acquisition  and  Assistance. 
Telephone  (202)  219-8694  (Note:  This  is 
not  a  toll-free  telephone  number.  This 
solicitation  will  also  be  published  on 
the  Internet  at  "http/www. doleta.gov." 
To  gain  access  to  the  solicitation,  click 
on  "What's  Hot." 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  four  parts: 
Part  I  Background/Description,  Part  II 
Application  Process,  Part  III  Statement 
of  Work,  and  Part  IV  Evaluation  Criteria 
for  Award. 

Fart  I.  Background/Description 

The  School-to-Work  Opportunities 
Act  of  1994  is  intended  to  create 
statewide  systems  to  help  all  students 
attain  high  academic  and  occupational 
standards  and  identify  and  navigate 
paths  to  rewarding  roles  in  the 
workplace  "All  student"  is  defined  in 
the  Act  as  "both  male  and  female 
students  from  a  broad  range  of 
background  and  circumstances, 
including  disadvantaged  students, 
students  with  diverse  racial,  ethnic  or 
cultiiral  backgrounds,  American  » 

Indians,  Alaska  Natives,  Native 
Hawaiians,  students  with  disabilities. 
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student  with  limited-English 
proficiency,  migrant  children,  out-of- 
school  youth,  and  academically  talented 
students" 

Experience  in  implementing  the 
School-to-Work  Opportunities  Act  has 
shown  that  out-of-school  youth — 
including  school  dropouts  and  those 
high  school  graduates  who  are  not 
adequately  prepared  for  careers — are 
extremely  difficult  to  serve  under 
school-to-work  precisely  because  they 
are  not  in  the  school  buildings  that  have 
been  the  major  focus  of  school-to-work 
activities  to  date.  A  major  problem  for 
many  young  people,  especially  those 
who  leave  high  school  without  a  degree, 
is  their  inability  to  secure  full-time 
career-track  employment  and  their  lack 
of  preparation  for  further  education  or 
training.  School-to-work  is  designed  to 
respond  to  these  problems. 

In  addition,  there  are  currenUy  many 
effective  employment  and  training 
programs  for  school  dropouts  and  other 
out-of-school  youth.  The  purpose  of  this 
solicitation  is  to  focus  these  programs 
on  ways  to  better  serve  these  youth 
which  incorporate  the  twin  school-to- 
work  goals  of  high  academic 
achievement  and  progressive  mastery  of 
career  competencies  and  which  include 
these  programs  in  State  and  local 
schooi-to-work  systems. 

Part  n.  Application  Process 

A.  Eligible  Applicants.  This 
competition  is  open  to  current  youth 
employment  and  education  program 
providers  who  can  clearly  demonstrate 
that  their  programs  meet  a  majority  of 
the  "threshold  criteria"  in  Appendix  C. 
Applications  are  encouraged  from  Adult 
High  Schools.  Adult  High  Schools  are 
defined  as  schools  offering  full-time 
high  school  curricula  to  youth  16  years 
of  age  or  older  who  are  officially 
designated  as  school  dropouts.  Entities 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  who  engage  in 
lobbying  activities  are  not  eligible  to 
receive  funds  under  this  SGA.  The  new 
Lobbying  Disclosure  Act  of  1995,  Public 
Law  No.  104-65, 109  Stat.  691,  Which 
became  effective  January  1,  1996, 
prohibits  the  award  of  federal  funds  to 
these  entities  if  they  engage  in  lobbying 
activities.  Applicants  must  complete  the 
IRS  Form  (.Appendix  D)  and  include  it 
in  Section  I  of  the  offeror's  proposal. 

B.  Initial  Screening.  Applicants  are 
required  to  demonstrate  that  they  have 
already  designed  and  begun 
implementation  of  a  substantial  number 
of  the  components  and  strategies  of  a 
school-to-work  system,  as  described  in 
the  School-to-Work  Opportunities  Act 
of  1994,  to  be  considered.  Before 
proposals  are  accepted  for  full  review, 


an  initial  screening  will  be  conducted  to 
determine  that  the  applicant's  current 
program  meets  a  majority  of  the 
threshold  criteria  in  Appendix  C.  For 
screening  purposes,  "a  majority"  shall 
mean  (more  than  50%)  of  each  of  the 
partnership,  programmatic  and 
measurement  criteria  and  at  least  one  of 
each  of  the  workbased  learning,  and 
connecting  activities  criteria.  Only 
applicants  that  meet  this  criterion  and 
include  all  four  attachments  listed  in 
D.5  (below)  will  be  accepted  for  review. 

C.  Gmnt  Awards.  The  Department  has 
allocated  approximately  $1,270,000  for 
grants  awarded  under  this  SGA  and 
expects  to  award  approximately  10 
grants  in  a  range  of  $75,000  to  $150,000. 
The  maximum  award  will  not  be  greater 
than  $150,000.  Proposals  in  excess  of 
$150,000  will  not  be  considered.  DOL/ 
ETA  expects  to  select  a  variety  of  types 
of  existing  programs  that  serve  out-of- 
school  youth  and  a  variety  of 
approaches.  The  Department  expects  to 
award  at  least  $200,000  of  the 
$1,270,000  to  Adult  High  Schools.  The 
Period  of  Performance  shall  not  exceed 
fifteen  (15)  months  from  the  date  of 
execution  by  the  Government. 

D.  Submission  of  Proposal.  An 
original  and  three  (3)  copies  of  the 
application  shall  be  submitted.  The 
application  shall  consist  of  three  (3) 
separate  Sections  and  should  not  be 
bound  or  stapled  together. 

Section  I  snail  address  the  "threshold 
criteria."  List  and  briefly  describe  the 
threshold  criteria  (see  Apjiendix  C)  the 
project  currenUy  meets.  (Maximum  of  2 
Pages) 

Section  11  shall  contain  the  IRS  Status 
Form,  (Appendix  D;  Standard  Form  (SF) 
424,  "Application  for  Federal 
Assistance,"  (Appendix  A);  and  "Budget 
Information  Sheet."  (Appendix  B).  All 
copies  of  the  SF  424  shall  have  original 
signatures.  The  budget  shall  include — 
on  a  separate  page(s) — a  detaUed  cost 
break-out  of  each  line  item  on  the 
Budget  Information  Sheet. 

Section  III  shall  contain  technical  data 
that  demonstrate  the  applicant's 
capabilities  in  accordance  with  the 
requirement  of  this  solicitation.  This 
section  of  the  proposal  shall  follow  the 
ouUine  below: 

1.  Foundation  of  School-to-Work 
Elements.  Provide  a  6rie/ description  of 
the  existing  youth  program  and  the 
school-to-work  elements,  as  laid  out  in 
the  STWOA,  that  are  currenUy  a  part  of 
the  program  and  services  for  out-of- 
school  youth.  The  description  should 
provide  qualitative  and  quantitative 
information  about  current  activities, 
keyed  to  the  threshold  criteria,  and 
sufficient  to  demonstrate  substantial 
conformance  with  the  threshold  criteria. 


If  the  program  receives  funds  under  the 
School-to-Work  Opportunities  Act, 
describe  the  level  of  service  currenUy 
provided  to  out-of-school  youth. 
Describe  the  program's  major  sources  of 
funding,  e.g..  Federally-funded  State  or 
local  school-to-work  program  (STWOA), 
State  average  daily  attendance  (ADA) 
funds,  Adult  High  School,  Job  Corps 
(JTPA),  YouUi  Fair  Chance  (JTPA). 
YouthBuild,  alternative  education 
program,  JTPA  TiUe  DC. 

2.  Proposed  Activities.  Applicants 
must  be  specific  in  describing  (1)  which 
school-to-work  elements,  components  or 
strategies  are  being  proposed  for 
implementation  or  enhancement  under 
the  grant,  (2)  how  the  project  will  build 
on  the  current  program(s)  and  (3)  how 
the  activities  proposed  are  or  will 
coordinate  appropriately  the  activities 
of  youth-serving  organizations  with 
Federally-funded  school-to-work 
activities  in  the  State  or  local  area. 
Applicants  are  advised  to  be  specific 
about  the  proposed  processes,  products 
ard  outcomes  of  the  proposed  out-of- 

5  *-     1  youth/school-to-work  project. 

3.  /stemic  Connections  between 
orgf  ^izations  serving  out-of-school 
youth  and  Federally-funded  State  or 
local  school -to-work  systems.  Describe 
how  the  proposed  activities  will 
connect  youth  service  delivery 
organizations  to  Federally-funded 
school-to-work  systems.  Describe 
previous  collaborations  between  the 
applicant  and  the  local  school-to-work 
partnership. 

4.  Capaoility  of  Staff.  Describe  the 
proposed  staffs  relevant  knowledge  and 
ex{>ertise. 

5.  Attachments.  Attach  the  following 
required  documents  in  the  order  they  • 
are  listed. 

a.  A  memorandum  of  understanding 
with  the  local  school-to-work 
partnership  specifying  the  role  of  each 
party  in  the  project.  In  the  applicant  is 
a  local  partnership,  the  memorandum 
shall  be  with  local  providers  of  services 
to  out-of-school  youth. 

b.  A  letter  from  the  State  school-to- 
work  implementation  or  planning 
director  indicating  (1)  the  proposal  was 
made  available  for  review  and  comment 
and  (2)  the  comments  or  suggestions 
made  by  the  State.  If  a  response  from  the 
State  is  not  available  by  the  application 
due  date,  the  offeror  may  attach  a  copy 
of  the  letter  to  the  State  requesting  such 
a  review. 

c.  Letters  of  support  from  local 
secondary  post-secondary  mstitutions. 

d.  Letters  of  support  from  local 
employers  demonstrating  commitment 
to  the  principles  of  school-to-work  and 
the  strategies  for  serving  out-of-school 
youth  proposed  by  the  offeror  and  the 
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employer's  willingness  to  collaborate 
with  the  offeror  in  addressing  the  needs 
of  out-of-school  youth. 

E.  Page  Count.  Section  III  of  the 
applications  (technical  proposal)  shall 
not  exceed  a  maximum  of  12  pages  (not 
including  attachments);  the  "threshold 
criteria"  shall  not  exceed  two  (2)  pages. 
The  application  should  be  typed  with  a 
font  size  no  smaller  than  lOcpi  or  12pt 
print  size,  with  1  inch  default  margins 
(i.e..  for  top,  bottom,  left,  and  right 
margins). 

f .  Hand  Delivered  Proposals. 
Proposals  should  be  mailed  at  least  five 
(5)  days  prior  to  the  closing  date. 
However,  if  proposals  are  hand- 
delivered,  they  shall  be  received  at  the 
designated  place  by  2:00  p.m..  Eastern 
Time,  not  later  than  August  14,  1997. 
All  overnight  mail  will  be  considered  to 
be  hand-delivered  and  must  be  received 
at  the  designated  place  by  the  specified 
closing  date  and  time.  Telegraphed  and/ 
or  faxed  proposals  will  not  be  honored. 

Note:  Failure  to  adhere  to  the  above 
instructions  could  be  a  basis  for  a 
determination  of  nonresponsiveness. 

G.  Late  Proposals.  Any  proposal 
received  at  the  office  designated  in  the 
solicitation,  after  the  exact  time 
specified  for  receipt,  will  not  be 
considered  unless  it  is  received  before 
award  is  made  and  was  sent  by  either 

(1)  U.S.  Postal  Service  registered  or 
certified  mail  not  later  than  the  fifth 
(5th)  calendar  day  before  the  date 
specified  for  receipt  of  applicadon  (e.g., 
an  offer  submitted  in  response  to  a 
solicitation  requiring  receipt  of 
applications  by  the  20th  of  the  month 
must  have  been  mailed  by  the  15th;  or 

(2)  U.S.  Postal  Service  Express  Mail 
Next  Day  Service — Post  Office  to 
addressee,  not  later  than  5  p.m.  at  the 
place  of  mailing  two  working  days  prior 
to  the  date  specified  for  receipt  of 
proposals.  The  term  "working  days" 
excludes  weekends  and  U.S.  Federal 
holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
proposal  sent  either  by  U.S.  Postal 
Service  Registered  or  Certified  Mail  is 
the  U.S.  postmark  both  on  the  envelope 
or  wrapper  and  on  the  original  receipt 
from  the  U.S.  Postal  Service.  Both 
postmarks  must  show  a  legible  date  or 
the  proposal  shall  be  processed  as  if 
mailed  late.  "Postmark"  means  a 
printed,  stamped,  or  otherwise  placed 
impression  (exclusive  of  a  postage  meter 
machine  impression)  that  is  readily 
identifiable  without  further  action  as 
having  been  supplied  and  affixed  by 
employees  of  the  U.S.  Postal  Service  on 
the  date  of  mailing.  Therefore, 
applicants  should  request  the  postal 


clerk  to  place  a  legible  band 
cancellation  "bull's  eye"  postmark  on 
both  the  receipt  and  the  envelope  or 
wrapper. 

H.  Period  of  Performance.  The  period 
of  performance  shall  not  exceed  fifteen 
(15)  months  from  the  date  of  execution 
by  the  Government.  The  first  three 
months  will  be  devoted  to  project 
planning  and  the  technical  assistance 
review  described  in  Part  III,  C  of  this 
solicitation. 

Part  m.  Statement  of  Work 

The  Department  of  Labor  has  a  strong 
interest  in  assisting  youth  programs  to 
apply  school-to-work  principles  and 
components  to  their  out-of-school  youth 
strategies  and  to  connect  their  efforts  to 
the  Federally-funded  school-to-work 
systems  in  their  States.  In  addition,  the 
(Departments  of  Education  and  Labor, 
which  jointly  administer  the  School-to- 
Work  Opportunities  initiative,  have  a 
strong  interest  in  ensuring  that  school- 
to-work  systems  being  developed  and 
implemented  in  the  States  and  local 
communities  are  designed  to  provide 
the  same  opportunities  and  benefits  to 
out-of-school  youth  as  they  do  for  youth 
who  are  attending  school.  This  project 
will  demonstrate  a  variety  of 
comprehensive  approaches  for  serving 
out-of-school  youth  effectively  in  a 
school-to-work  framework. 

A.  Out-of-School  Threshold  Criteria. 
The  expectation  is  that  most,  but  not 
necessarily  all.  of  the  strategies  and 
essential  elements  of  a  school-to-work 
system,  as  laid  out  in  the  School-to- 
Work  Opportunities  Act,  will  be  present 
in  the  existing  youth  initiatives  selected 
for  funding.  The  degree  to  which  each 
is  present  will  vary  from  project  to 
project,  however.  The  intention  is  to 
demonstrate  a  variety  of  more  fully 
developed  models  for  serving  out-of- 
school  youth  in  a  school-to-work 
framework  than  is  now  available.  The 
out-of-school  youth/school-to-work 
project  is  not  intended  to  help  out-of- 
school  youth  initiatives  begin  to  design 
school-to-work  systems;  nor  is  it 
intended  to  fund  existing  State  or  local 
school-to-work  initiatives  that  have  not 
already  begun  to  implement  strategies 
for  out-of-school  youth.  Applications 
that  do  not  show  a  strong,  appropriate 
connection  between  programs  serving 
out-of-school  youth  and  existing  school- 
to-work  components  and  systems  will 
not  be  selected  for  funding.  Appendix  C 
contains  the  threshold  criteria  that  the 
Departments  and  the  National  School- 
to- Work  Office  consider  a  baseline  of 
activity  for  effectively  serving  out-of- 
school  youth  in  a  school-to-work 
framework. 


B.  Allowable  Activities.  The  objective 
of  the  out-of-school  youth/ school-to- 
work  initiative  is  to  encourage  existing 
programs  serving  out-of-school  youth  to 
adapt  and  adopt  school-to-work 
elements,  principles  and  strategies  and 
to  assist  school-to-work  systems  to  learn 
more  effective  ways  to  serve  out-of- 
school  youth  as  they  design  and 
implement  school-to-work  systems  for 
all  students.  Thus,  acdvities  to  be 
funded  under  the  out-of-school  youth/ 
school-to-work  project  must  be  related 
to  components  and  activities  in  the 
School-to- Work  Opportunities  Act  (most 
of  which  are  referred  to  in  Appendix  C). 
must  be  designed  to  serve  out-of-school 
youth  more  effectively,  and  must  show 

a  connection — that  is  appropriate  to  the 
status  of  school-to-work  implementation 
in  the  State  or  locality — between  the 
organization(s)  delivering  services  to 
out-of-school  youth  and  the  Federally- 
funded  school-to-work  system. 
Appropriate  activities  might  include: 
implementing  a  school-to-work  element, 
principle  or  strategy  not  currently  part 
of  the  project,  enhancing  a  school-to- 
work  feature  which  the  project  already 
possesses  and  activities  designed  to 
better  link  the  existing  out-of-school 
youth  program  with  a  Federally-funded 
school-to-work  system. 

C.  Other  Activities.  A  Request  for 
Proposals  (RFP)  will  be  issued  by  the 
Departments  for  an  evaluation  of  this 
demonstration  program.  Grantees  will 
participate  in  the  evaluation  by 
cooperating  with  evaluation  contractor 
personnel  during  at  least  two  site  visits 
and  providing  other  information  as 
requested.  Grantees  will  also  participate 
in  monthly  telephone  calls  with  the 
Grant  Officer's  Technical  Representative 
(GOTR)  assigned  to  the  project,  the 
evaluation  contractor's  project  officer 
and  the  evaluation  contractor. 

We  anticipate  that,  no  later  than  the 
third  month  of  the  period  of 
performance,  the  evaluation  contractor, 
in  collaboration  with  the  GOTR  for  each 
demonstration  project,  will  conduct  an 
on-site  review  of  each  project.  The 
purpose  of  this  review  is  to  assist  both 
the  contractor  and  the  grantee  in 
identifying  areas  in  which  the  existing 
project  does  not  conform  to  school-to- 
work  elements  or  principles  and. 
thereby,  identify  areas  where  the  project 
might  benefit  from  technical  assistance 
and  establish  a  baseline  against  which 
the  project's  progress  can  be  evaluated. 
A  written  report  based  on  this  review 
will  be  submitted  to  the  contractor's 
project  officer,  the  GOTR.  and  the 
grantee.  The  grantee  will  assist  the 
contractor  in  conducting  this  review 
and  participate  in  a  telephone 
debriefing  on  the  report.  No  later  than 
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the  fourth  month  of  the  period  of 
performance,  the  grantee  will  submit  an 
implementation  plan  based  on  the 
review. 

Pending  the  availability  of  funds,  the 
grantees  funded  under  this  procurement 
may  have  access  to  a  technical 
assistance  line  of  credit  with  the  School- 
to- Work  Learning  and  Information 
Center.  The  evaluation  contractor  will 
assist  the  grantees  in  identifying 
appropriate  sources  of  technical 
assistance  upon  request. 

Grantees  will  participate  in  up  to  two 
grantee  conferences  to  be  arranged  by 
the  evaluation  contractor  and  scheduled 
during  the  period  of  performance.  The 
first  such  conference  is  tentatively 
scheduled  for  November,  1997  in 
Chicago.  Project  budgets  should  include 
travel,  lodging  and  per  diem  for  a 
maximum  of  four  attendees  at  each  of 
the  conferences. 

Part  rV— Evaluation  Criteria  for  Award 

Prior  to  the  formal  review, 
applications  will  be  screened  to  insure 
that  all  the  information  requested  in  this 
grant  application  is  provided  and 
complete.  Complete  applications  will  be 
reviewed  against  the  criteria  listed 
below  by  a  rating  pane'  from  the 
Departments.  The  panel's 
recommendations  are  advisory  in  nature 
to  the  Grant  Officer. 

A.  Foundation  of  School-to-Work 
Elements.  (25  Points) 

•  The  extent  to  which  the  current 
program  provides  service  to  out-of- 
school  youth  using  school-to-work 
components  and  elements  described  in 
the  School-to-Work  Opportunities  Act 
and  reflected  in  the  threshold  criteria 
(Appendix  C). 

•  The  extent  to  which  the  current 
program  demonstrates  that  it 
substantially  meets  threshold  criteria  in 
the  3  criteria  areas — partnerships, 
programmatic  and  measurement. 

•  The  extent  to  which  the  activities 
proposed  are  designed  to  provide  youth 
who  are  no  longer  in  school  the 
opportunities  and  benefits  envisioned  in 
the  STWOA  and  reflected  in  attached 
threshold  criteria. 

B.  Plans  for  Adding  New  School-to-work 
Component(s)  or  Accelerating  the 
Development  of  an  Existing  Promising 
Practice  in  School-to-work.  (35  Points) 

•  The  extent  to  which  the  proposed 
activities  will  lead  to  an  out-of-school 
youth/school-to-work  system  which 
meets  all  the  threshold  criteria  by  the 
end  of  the  period  of  performance. 

•  The  extent  to  which  the  proposed 
activities  will  promote  higher  academic 
achievement  and  greater  mastery  of 
career  competencies. 


•  The  extent  to  which  proposed 
activities  will  improve  out-of-school 
youth's  prospects  for  career-track  jobs 
and/or  further  education. 

C.  Systemic  Connections  Between 
Organizations  Serving  Out-of-school 
Youth  and  Federally-funded  State  or 
Local  School-to-work  Systems.  (25 
Points) 

•  The  degree  to  which  the  proposed 
activity(ies)  appropriately  connects 
youth  service  delivery  organizations 
with  a  Federally-supported  school-to- 
work  system(s)  in  the  State  and  local 
communities  so  that  existing  promising 
practices,  strategies,  and  curricula  for 
effectively  serving  youth  in  a  school-to- 
work  framework  are  incorporated  into 
the  out-of-school  youth/school-to-work 
project,  and  the  lessons  learned  as  a 
result  of  the  out-of-school  youth/school- 
to-work  project  are  shared. 

•  The  extent  to  which  the  applicant 
and  the  local  school-to-work 
partnership  have  collaborated  in 
establishing  a  network  for  reaching  out 
to  and  engaging  employers  in  school-to- 
work. 

D.  Capability  of  Staff .  (15  Points) 

•  The  extent  to  which  the  staff 
proposed  have  the  knowledge  and 
expertise  in  school-to-work  and  in 
serving  out-of-school  youth  required  to 
successfully  complete  the  project. 

Final  selections  will  be  made  based 
upon  the  panel's  review  and  such  other 
factors  as  type  of  current  program, 
diversity  of  programmatic  approaches, 
and  geographic  balance  and  what  is  in 
the  best  interest  of  the  Government. 

Signed  at  Washington,  D.C.,  this  7th  day  of 
July,  1997. 
Janice  E.  Perry, 

Grant  Officer. 

Appendices 

A.  SF-424,  Application  for  Federal 
Assistance 

B.  Budget  Information  Sheet 

C.  Threshold  Criteria  (5  Pages) 

D.  IRS  Status  Form 

Appendix  C — Serving  Out-of-School 
Youth  in  a  School-to  Work  Framework 
Threshold  Criteria 

Partnerships 

1.  There  is  a  strong  community-wide 
partnership  that  is  committed  to 
preparing  young  people  for  the  world  of 
work  and/or  further  educational  and 
occupational  training  by  providing 
appropriate  activities  and  services 
which  reflect  the  fact  that  youth  learn 
best  by  learning  in  context  and  being 
actively  engaged  in  their  own  learning. 

2.  There  is  strong  support  for  the 
existing  initiative  and  for  the  school-to- 
work  concept  from  appropriate  out-of- 


school  youth/school-to-work 
stakeholders — such  a  secondary  schools, 
alternative  high  schools,  adult  high 
schools,  parents,  young  people, 
employers,  community-based 
organizations,  labor,  post-secondary 
institutions,  private  industry  councils, 
goverrunent  agencies — as  well  as 
strategies  for  maintaining  their  support 
and  involvement.  In  particular,  a  strong 
leadership  role  played  by  CBOs  and, 
where  appropriate,  adult  high  schools  as 
stakeholders  in  the  school-to-work 
initiative  should  be  demonstrated. 

3.  Collaborative  agreements  exist 
among  a  variety  of  institutions, 
including;  those  serving  out-of-school 
youth  (e.g.,  CBOs,  adult  high  schools. 
Job  Corps);  public  post-secondary  and 
secondary  schools;  vocational  education 
entities;  employees  and  employer 
organizations;  labor  organizations; 
apprenticeship  agencies;  local 
government  agencies;  and  JTPA  private 
industry  councils. 

4.  Employers  play  strong  and  active 
roles  in  the  planning  and  governance  of 
the  existing  initiative,  and  provide  a 
range  of  services  for  the  out-of-school 
youth  component,  such  as  providing  a 
variety  of  worksite  learning  experiences, 
developing  assessment  criteria,  and 
participating  in  career  exposure 
activities. 

5.  Resources  from  a  variety  of  sources 
(e.g.  school-to-work,  federal  categorical. 
State  and  local  education  funds,  private 
sector)  are  systematically  used  in  an 
integrated  manner,  to  effectively  address 
the  work  and  learning  needs  of  out-of- 
school  youth. 

6.  A  realistic  and  coherent  strategy  is 
in  place  to  collaborate  with  the 
statewide  school-to-work  system,  as 
well  as  any  existing  school-to-work 
systems. 

Programmatic  Criteria: 

1.  Effective  strategies  are  in  place  for 
recruiting,  retaining,  and  serving  out-of- 
school  youth  in  the  school-to-work 
framework. 

2.  A  system  of  integrated  school-based 
learning,  work-based  learning  and 
connecting  activities  is  present  in  the 
existing  out-of-school  youth  initiative, 
and  is  responsive  to  the  cultural 
diversify  of  the  youth  it  serves. 

3.  Learning  is  organized  around  an 
appropriate  system  of  career  pathways 
that  are  consistent  with  emerging 
industry  and  State  standards  for  mastery 
of  academic  competencies  and 
occupational  skills. 

4.  Learning  includes  activates  that 
offer  students  exposure  to  all  aspects  of 
an  industry. 
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5.  Work-Based  Learning  activities 
include  the  following: 

a.  A  variety  of  different  types  of  high 
quality  work  experiences  and  on-the-job 
training  tailored  to  the  individual  needs 
of  each  out-of-school  youth  served. 

b.  Adult  worksite  mentors. 
Attainment  of  skill  certificates  and 
academic  credits. 

6.  School-Based  Learning  activities 
include: 

a.  A  commitment  to  high  academic 
standards  for  all  out-of-school  youth 
participants 

b.  Workplace  basics  and  learning  in 
applied  context  integrated  with 
academic  learning. 

c.  Opportunities  for  post-secondary 
education — including  both  academic 
and  further  occupational/ job  training 
opportunities  (e.g.,  dual  enrollment 
option  so  that  students  can  earn  both 
high  school  and  college  credits 
simultaneously). 

7  Connecting  Activities  include: 
a.  Ongoing  professional  development 
for  worksite  and  "school-based"  sta^to 
ensure  understanding  of  school-to-work 


components  and  the  provision  of  high 
quality  services  for  out-of  school  youth. 

b.  A  range  of  strategies  that  serve  to 
effectively  connect  school-based  and 
work-based  learning  activities, 
including  dedicated  staff  that  serve  as 
school-based,  work-based  liaisons/ 
coordinators. 

c.  The  conduct  of  outreach  and  public 
relations  for  all  stakeholders  involved  in 
out-of-school  youth  activities, 
including: 

•  Parents. 

•  Youth. 

•  Community-Based  Organizations. 

•  Local  elected  officials. 

•  School  Boards/School 
Administrators. 

•  Employers. 

•  Alternative  schools  and  Adult  High 
Schools. 

d.  Linkage  between  human  resource 
service  organizations  and  academic 
institutions  to  meet  the  needs  of 
individual  youth  (e.g.  pregnant  and 
parenting  teens). 

e.  The  provision  of  transportation  and 
other  support  services  specific  to  the 
needs  of  out-of-school  youth. 


f.  Strategies  that  develop  the 
interpersonal  skills  of  students,  such  as 
personal  responsibility,  teamwork,  and 
conflict  resolution. 

Measurement  Criteria  Includes 

Specific  goals  and  objectives  and 
outcomes  (or  progress  indicators)  as 
they  relate  to  the  provision  of  services 
to  out-of-school  youth  in  a  school-to- 
work  framework. 

2.  The  ability  to  implement  and  adjust 
improvement  plans  based  on  the 
continuous  measurement  of  progress  of 
the  goals,  objectives  and  outcomes,  as 
indicated  above. 

3.  The  use  of  various  types  of 
"assessment  tools"  that  would  measure 
not  only  student  mastery  of  skills,  but 
also  whether  the  student  is  able  to 
integrate,  apply  and  perform  the  learned 
knowledge,  skills  and  abilities  in  real 
life  situations,  and  that  would  serve  as 
predictors  of  readiness  for  a  variety  of 
work,  community  college,  advanced 
training  and  other  real  life  situations. 

BiLUNG  CODE  4510-30-M 
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San  Data 


EndkigOala 


U    CONQRESSKXAL  OtSTRKTrS  OF 


b.  Prataa 


IS.   ESTMATB)  RiNOMa 


a.  Fadaral 


d.  Local 


a.  Otiar 


g.  TOTAL 


.00 


.00 


00 


.00 


IS.    IS  APPLICATION  SUBJBTT  TO  REVIEW  BY  STATE  EXBCLTTIVE  On061  12372  PROCESS'' 

a.    YES.   THIS  PREAPPLICATION»APPLICATX>  WAS  MADE  AVAILABLE  TO  THE 
STATE  EXECUTTVE  ORDER  12372  PROCESS  FOR  REVIEW  ON 


DATE. 


b    NO.   D  PROGRAM  IS  NOT  COVERED  BY  EO  12373 

D  OR  PROGRAM  HAS  NOT  BEB«  SELECTED  BY  STATE  FOB  REVIEW 


17.    IS  THE  APPLICANT  OBJNOU&rr  ON  ANY  FEDERAL  DEBT? 
O  Yaa  >  Taa.'  alatfi  m  aapHnaliiji 


IB.   TO  THE  BEST  OF  MY  KNOWIEOQE  >WC  BELIEF.  AU  DATA  IN  THIS  APPUCATK>4*>REAPPLICAT10N  ARE  TRUE  AND  CORRECT    THE  DOCUMENT  HAS  B£»  Dl«.r 
AUTHO«ZH)  BY  THE  QOVE»»BNG  BODY  OF  THE  APPLICANT  ANO  THE  APPUCANT  WILL  COMPLY  WITH  THE  ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED 


a.  Typed  Nmiw  ot  Autftovttwl  nufnutf^tttt^ 


b.  TB 


d  SigiaMa  t<  AuBiettead  RuiaaaiaaHia 


e.  T( 


«    Oaia  Signad 


Pi«««aiia  EiWana  Nol  UaaMa 


Standard  Fonri  424   (REV  4.MI 
Piaaotiad  by  0MB  Circular  A  loe 


Authorized  for  Local  Reproduction 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standard  form  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal 
assisuncc.  It  will  be  used  by  Federal  agencies  to  obtain  applicant  certification  that  Sutes  which  avc  established  a  review  and 
comment  procedure  in  response  to  Executive  Order  12372  and  have  selected  the  program  to  be  included  in  their  process,  have 
been  given  an  opportunity  to  review  the  applicant's  submission. 


Item: 
1. 


3. 
4. 


7. 
8. 


10. 


11. 


Entiy: 

Seif-es^anatory. 

Date  application  submitted  to  Federal  agency  (or 
State  tf  applicable)  A  applicant's  control  numt>er 
(if  applicable). 

State  use  onty  (if  applicable) 

If  this  application  is  to  continue  or  revise  an 
existing  award,  enter  present  Federal  identifier 
number.   If  for  a  new  project,  leave  blank. 

Legal  name  of  applicant,  name  of  primary 
organizational  unit  which  will  undertake  this 
assistance  activity,  complete  address  of  the 
applicant,  and  name  and  telephone  number  of  the 
person  to  contact  on  matters  related  to  this 
application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  appropriate  letter  m  the  space  provided. 

Check  appropriate  box  and  enter  appropriate 
letter(s)  m  the  spacc(s)  provided. 

-  T^ew"  means  a  new  assistance  award. 

-  'Contmuation'  means  an  extension  for  an 
additional  fimding/budget  period  for  a  project 
with  a  projected  completion  date. 

-  "Revision"  means  any  change  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  from  an  existmg  obligation. 

Name  of  Federal  agency  from  which  assistance  is 
being  requested  with  this  apphcation. 

Use  the  Caulog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 

Enter  a  brief  descriptive  title  of  the  project.  If 
more  than  one  program  is  involved,  you  should 
append  an  explanation  on  a  separate  sheet.  If 
appropriate  (e.g.,  construction  or  real  property 
projects),  attach  a  map  showing  project  location. 
For  preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  the  project 


Item:  Entry: 

12.  List  only  the  largest  political  eatities  affected  (e.g^ 
State,  counties,  cities. 

13.  Setf-explanatoiy. 

14.  List  the  applicant's  CongresnoBsI  District  lad  any 
District(s)  affected  by  the  profrMi  or  pn^cct. 

is.  Amount  requested  or  to  be  contnbuted  during  tlK 
first  fundmgA>udget  period  by  each  oontrflnitor. 
Value  of  in-kind  contributions  should  be  inchided 
on  appropriate  lines  as  appbcaMe.  If  tbe  action 
will  result  in  a  dollar  diange  to  an  existing  award, 
indicate  only  the  amount  of  the  dubge.  For 
decreases,  enclose  the  amounts  in  parentheses.  If 
both  basic  and  supplemental  amounts  are  included, 
show  breakdown  on  an  attached  sheet  For 
multiple  program  funding,  use  totals  and  show 
breakdown  using  same  categories  as  item  IS. 

16.  Applicants  should  contact  tbe  State  Sii^  Point  of 
Contact  (SPOC)  for  Federal  Executive  Order 
12372  to  determine  whether  the  application  is 
subject  to  the  State  intei^venunental  review 
process. 

17.  This  question  applies  to  the  applicant  organization, 
not  the  person  who  signs  as  the  authorized 
representative.  Categories  of  debt  include 
delinquent  audit  disallowances,  loans  and  taxes. 

18.  To  be  signed  by  the  authorized  representative  of 
the  applicant.  A  copy  of  the  governing  body's 
authorization  for  you  to  sign  this  application  as 
official  representative  must  be  on  file  in  the 
applicant's  office.  (Certain  Federal  agencies  may 
require  that  this  authorization  be  submitted  as  part 
of  the  application.) 
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PART  II    '   BUDGET  IITFORMATION 
SECTION  A    -   Budget  Svmmaxy  by  Categories 

(A)  (B) 


(C) 


1 .  Peraonnel 

2.      Fringe   Benefits  (Rate        %) 

3 .  Travel 

■"% 

4.      Equipment 

5.      Supplies 

6.      Contractual 

7.      Other 

8.      Total,   Direct  Cost 
(Lines   1    through   7) 

9.      Indirect  Cost   (Rate         %; 

10.    Training  Cost /Stipends 

11.    TOTAL  Funds  Requested 
(Lines  8   through  10) 

SECTION  B   '  Cost  Sharing/  Match  Summary  (if  appropriate) 

(A)  (B) 


(C) 


1.    Cash  Contribution 

2.    In -Kind  Contribution 

3.    TOTAL  Cost  Sharing  /  Match 
(Rate          %; 

NOTE:  Use  Column  A  to  record  funds   requested  for  the  initial  period  of 

performance    (i.e.    12  months,    18  months,    etc.);    Column  B   to  record 
changes   to  Column  A   (i.e.    requests  for  additional   funds  or  line 
item  changes;   and  Colxmn  C   to  record  the  totals    (A  plus  B). 
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INSTRUCTIONS   FOR   PART   II    -  BUDOST  INFORliATION 


SECTION  A   -  Budget  Summary  by  Categories 

1.  Peraonael ;  Show  salaries   to  be  paid  for  project  personnel. 

2.  Fringe  Benefits:      Indicate   the  rate  and  amount  of  fringe  benefits, 

3.  Travel :      Indicate   the  sunount  requested  for  staff   travel.      Include 
funds    to  cover  at   least  one   trip   to  Washington,    DC  for  project 
director  or  designee. 

4.  Bauioment :      Indicate   the  cost  of  non- expendable  personal  property 
that  has  a   useful   life  of  more   them  one  year  with  a  per  unit   cost  of 

$5,000   or  more. 

5.  Supplies :  Include   the  cost  of  consumable  supplies  and  materials   to  be 

used  during   the  project  period. 

S,        Contractual :      Show   the  amount   to  be  used  for    (1)   procurement  contracts 
(except    those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;    and    (2)    sub-contracts/grants. 

7.  Other:      Indicate  all   direct  costs  not  clearly  covered  by  lines  1 
through   6  above,    including  consul temts. 

8.  Total.   Direct   Costs:      Add  lines  1   through   7. 

5.   Indirect  Costs ;  Indicate   the  rate  and  amount  of  indirect  costs. 
Please   include  a   copy  of  your  negotiated  Indirect   Cost  Agreement. 

10.  Traiaina  /Stipend   Cost:       (If  allowable) 

11,  Total   Federal   funds  Requested:      Show  total   of  lines   8    through  10. 

SECTION  B    -    Cost  Sharing/Matching  Summary 

Indicate   the   actual   rate   and   amount   of  cost   sharing/matching  when 
there   is   a   coat   sharing /matching  requirement.      Also  include  percentage 
of   total  project   cost   and   indicate  source  of  cost   sharing/matching 
funds,    i.e.    other  Federal   source  or  other  Non-Federal    source. 


NOTE: 


PLEASE   INCLUDE  A  DETAILED   COST  ANALYSIS   OF  EACH  LINE   ITEM. 
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IBS  STATUS  REQUIREMENT 


ISSUE: 


The  Lobbying  Disclosure  Act  of  1995  was  signed  by  President  Clinton  and  became  effective 
January  1,  1996.  Section  18  of  the  Act  explains  that  an  organization  described  in  Section 
501(c)(4)  of  the  Internal  Revenue  Code  of  1986  which  enfofes  in  lobbvinf  activities  shall  not 
be  eligible  for  the  receipt  of  Federal  funds  constituting  an  award,  grant  or  loan.  The  subject  Act 
provides  a  definition  of  lobbying.  Copies  of  the  Act  and  related  information  may  be  obtained 
from  either  of  the  following  offices: 


Clerk  of  House  of  Representatives 
Legislative  Resources 
1036  Longworth  House  Office  Bldg. 
Washington,  B.C.  20515  (202-225-1300) 


United  States  Senate 
Office  of  Public  Records 
SH232,  Washington,  D.C. 
(202-224-0758) 


ACTION  REQUESTED: 

Current  grantees  of  the  U.S.  Department  of  Labor,  Employment  and  Training  Administration 
should  complete  and  return  this  form  to  the  Grant  O^er  who  signed  your  award(s)  at  the 
following  address: 

Ms.  Janice  E.  Perry,  Grant  (Officer 

U.  S.  Department  of  Labor 

Employment  &.  Training  Administration 

200  Constitution  Avenue,  N.  W.,  Room  S-4203 

Washington,  DC  20210, 

A  TTENTION:  Ms.  Laura  Cesario 


GRANTEE  ATTESTATION  FORM 


1.  Organization  Name/Address: 

2.  Grant/Agreement  Number: 

3.  Contact  Person: 

4.  Contact's  Phone  Number: 

5.   Please  check  one  of  the  following  that 
indicates  your  IRS  classification  status: 

Our  IRS  status  is  501  (c)(3). 

Our  IRS  status  is  501  (c)(4); 
however,  our  activities  do  not  meet 
the  definition  of  lobbying. 

Our  IRS  status  is  501  (c)(4)  and  we 
do  engage  in  lobbying  activities. 

None  of  the  above. 

6.        As  the  desigrmted  individual  that  can 
legally  bind  the  forenamed  entity,  1 
do  hereby  attest  the  information 
provided  herein  is  accurate  and  true 
to  the  best  of  my  knowledge. 

AUTHORIZED  SIGNATURE  1  DATE 

FR  Doc.  97-18259  Filed  7-10-97;  8:45  am] 

BILUNG  CODE  4j1(M0-C 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federai  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  Wage  determination 
decisions  of  the  Secretary  of  Labor  are 
issued  in  accordance  with  appUcable 
law  and  are  based  on  the  information 
obtained  by  the  Department  of  Labor 
from  its  study  of  local  wage  conditions 
and  data  made  available  from  other 
sources.  They  specify  the  basic  hourly 
wage  rates  and  fringe  benefits  which  are 
determined  to  be  prevailing  for  the 
described  classes  of  laborers  and 
mechanics  employed  on  construction 
projects  of  a  similar  character  and  in  the 
localities  specified  therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1.  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utihzing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  tn  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earber.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 


CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts."  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor. 
Employment  Standards  Administration, 
Wage  and  Hour  EH  vision.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W..  Room  S-3014. 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts"  being  modified  are  listed 
by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

New  Jersey 

NJ970004  (Feb.  14,  1997) 

NJ970005  (Feb.  14,  1997) 

NJ970007  (Feb.  14, 1997) 
New  York 

NY970003  (Feb.  14. 1997) 

NY9700O4  (Feb.  14. 1997) 

NY970013  (Feb.  14,  1997) 

NY970018  (Feb.  14, 1997) 

NY970051  (Feb.  14, 1997) 

Volume  II- 

District  of  Cbliunbia 

DC970003  (Feb.  14. 1997) 
Delaware 

DE970002  (Feb.  14,  1997) 

DE970OO5  (Feb.  14. 1997) 

DE970009  (Fab.  14, 1997) 
Pennsylvania 

PA970002  (Feb.  14. 1997) 

PA970003  (Feb.  14. 1997) 

PA970004  (Feb.  14,  1997) 

PA970005  (Feb.  14,  1997) 

PA970006  (Feb.  14,  1997) 

PA970007  (Feb.  14, 1997) 


PA970008  (Feb. 
PA970O09  (Feb. 
PA970010  (Feb. 
PA970011  (Feb. 
PA970012  (Feb. 
PA970014  (Feb. 
PA970O15{Feb. 
PA970016  (Feb. 
PA970O17  (Feb. 
PA970019  (Feb. 
PA970O20  (Feb. 
PA970O21  (Feb. 
PA970023  (Feb. 
PA970024  (Feb. 
PA970025  (Feb. 
PA970026  (Feb. 
PA970O27  (Feb. 
PA970028  (Feb. 
PA970029  (Feb. 
PA970030  (Feb. 
PA970031  (Feb. 
PA970040  (Feb. 
PA970042  (Feb. 
PA970051  (Feb. 
PA970O63  (Feb. 

Volume  III 


14,  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14,1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 


Alabama 
AL970034  (Feb.  14.  1997) 
AL970O52  (Feb.  14.  1997) 

Florida 

FL970032  (Feb.  14.  1997) 

Volume  IV 

Illinois 

IL970001  (Feb.  14.  1997) 
IL970002  (Feb.  14.  1997) 
IL970003  (Feb.  14.  1997) 
IL970006  (Feb.  14,  1997) 
IL970007  (Feb.  14,  1997) 
IL970008  (Feb.  14,  1997) 
IL970010  (Feb.  14. 1997) 
IL970011  (Feb.  14.  1997) 
IL97e013  (Feb.  14,  1997) 
IL970014  (Feb.  14. 1997) 
IL970015  (Feb.  14,  1997) 
IL970016  (Feb.  14,  1997) 
IL970017  (Feb.  14,  1997) 
IL970018  (Feb.  14.  1997) 
IL970023  (Feb.  14,  1997) 
IL970026  (Feb.  14,  1997) 
IL970038  (Feb.  14,  1997) 
IL970070  (Feb.  14.  1997) 

Indiana 

IN970002  (Feb.  14,  1997) 
IN970004  (Feb.  14, 1997) 
IN970005  (Feb.  14.  1997) 
IN970006  (Feb.  14,  1997) 

Volume  V 

Kansas 
ICS970008  (Feb.  14.  1997) 
KS970OO9  (Feb.  14,  1997) 

Missouri 
MO970O06  (Feb.  14,  1997) 

Texas 

TX970OO5  (Feb.  14,  1997) 
TX970OO7  (Feb.  14,  1997) 
TX970010  (Feb.  14,  1997) 
TX970015  (Feb.  14,  1997) 
TX970O18(Feb.  14.1997) 
TX970069  (Feb.  14,  1997) 

Volume  VI 

Alaska 


AK970001  (Feb.  14,  1997) 
AK970002  (Feb.  14, 1997) 
AK970005  (Feb.  14,  1997) 
AK97OO10{Feb.  14,1997) 

Colorado 
CO970003  (Feb.  14.  1997) 
CO970005  (Feb.  14,  1997) 
CO970006  (Feb.  14.  1997) 
CO970007  (Feb.  14,  1997) 

Idaho 

ID970OO1  (Feb.  14,  1997) 
ID970002  (Feb.  14.  1997) 

Montana 

MT970001  (Feb.  14.  1997) 

North  Dakota 

ND970015  (Feb.  14.  1997) 
ND970016  (Feb.  14,  1997) 
ND970017(Feb 
ND970018(Feb 
ND970019{Feb 
ND970020  (Feb 
ND970027  (Feb 

Oregon 

OR970001  (Feb, 
OR970017(Feb, 

Washington 

WA970001  (Feb.  14.  1997) 
WA970002  (Feb.  14,  1997) 
WA970003  (Feb.  14,  1997) 
WA970005  (Feb.  14,  1997) 
WA970007  (Feb 
WA970008  (Feb 
WA97001 1  (Feb 

Wyoming 

WY970004  (Feb.  14,  1997) 
WY970013(Feb.  14,1997) 
WY970023  (Feb.  14.  1997) 

Volume  VII 


14, 

1997) 

14, 

1997) 

14, 

1997) 

14, 

1997) 

14, 

1997) 

14, 

1997) 

14, 

1997) 

14,  1997) 
14,1997) 
14,  1997) 


California 
CA970084  (Feb. 
CA970085  (Feb. 
C:A970086  (Feb. 
C:A970087  (Feb. 
CA970088  (Feb. 
CA970089  (Feb. 
CA970090  (Feb. 
CA970091  (Feb. 
CA970092  (Feb. 
CA970093  (Feb 
CA970094  (Feb. 
CA970O95  (Feb. 
CA97f)096  (Feb. 
CA970O97  (Feb. 
CA970098  (Feb. 
CA970099  (Feb. 
CA97010O  (Feb. 
CA970101  (Feb. 
CA970102  (Feb. 
CA970103  (Feb. 
CA970104  (Feb. 
CA970105  (Feb. 
CA970106  (Feb. 
CA970107  (Feb. 
CA970108  (Feb. 
CA970109  (Feb. 
CA970110(Feb. 
CA970111  (Feb. 
CA970n2(Feb. 
CA970113  (Feb. 
CA970114(Feb. 
CA970115(Feb. 


14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14.  1997) 
14,  1997J 
14,  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 
14.  1997) 
14.  1997) 
14,  1997) 
14,  1997) 


General  Wage  Determination 
Publication 

Cieneral  wage  determinations  issued- 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-1630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  D.C.  20402.  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  D.C.  this  3rd  day  of 
July  1997. 

John  Frank. 

Acting  Chief.  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  97-17937  Filed  7-10-97:  8:45  am] 
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DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 


data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  ciearlv 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Bureau 
of  Labor  Statistics  (BLS)  is  soliciting 
comments  concerning  the  proposed 
revision  of  the  Survey  of  Occupational 
Injuries  and  Illnesses. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  individual  listed 
below  in  the  addressee  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  9,  1997.  The  Bureau  of  Labor 
Statistics  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Send  comments  to  Karin  G. 
Kurz.  BLS  Clearance  Officer,  Division  of 
Management  Systems,  Bureau  of  Labor 
Statistics,  Room  3255,  2  Massachusetts 
Avenue,  N.E.,  Washington,  D.C.  20212. 
Ms.  Kurz  can  be  reached  on  202-606- 
7628  (this  is  not  a  toll  free  number). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  24(a)  of  the  Occupational 
Safety  and  Health  Act  of  1970  requires 
the  Secretary  of  Labor  to  develop  and 
maintain  an  effective  program  of 
collection,  compilation,  and  analysis  of 
statistics  on  occupational  injuries  and  . 
illnesses.  The  Commissioner  of  Labor 
Statistics  has  been  delegated  the 
responsibility  for  "Furthering  the 
purpose  of  the  Occupational  Safety  and 
Health  Act  by  developing  and 
maintaining  an  effective  program  of 
collection,  compilation,  analysis  and 
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publication  of  occupational  safety  and 
health  statistics."  The  Bureau  of  Labor 
Statistics  (BLS)  fulfills  this 
responsibility,  in  part,  by  conducting 
the  Survey  of  Occupational  Injuries  and 
Illnesses  in  conjunction  with 
participating  State  statistical  agencies. 
The  BLS  Survey  of  Occupational 
Injuries  and  Illnesses  provides  the 
nation's  primary  indicator  of  the 
progress  towards  achieving  the  goal  of 
safer  and  healthier  workplaces.  The 
survey  produces  the  overall  rate  of 
occurrence  of  work  injuries  and 


Form 


illnesses  by  industry  which  can  be 
compared  to  prior  years  to  produce 
measures  of  the  rate  of  change.  These 
data  are  used  to  improve  safety  and 
health  programs  and  measure  the 
change  in  work-related  injuries  and 
illnesses. 

n.  Current  Actitms 

0MB  clearance  is  being  sought  for  the 
upcoming  Survey  of  Occupational 
Injuries  and  Illnesses  which  will 
include  a  reduction  in  the  sample. 
Approximately  230,000  establishments 
will  be  surveyed  annually.  The 


clearance  will  include  survey 
prenotification  materials  for  employers 
who  are  normally  exempt  from 
recording  injuries  and  illnesses. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Survey  of  Occupational  Injuries 
and  Illnesses. 

0^4B  Number:  1220-0045. 

Affected  Public:  Business  or  other  for- 
profit,  not-for-profit  institutions:  farms; 
State,  Local  or  Tribal  Government. 

Frequency:  Annually. 


BLS  9300  

Prenotification  Package 

Totals 


Total  re- 
spondents 


230,000 
150,000  out 
of  230,000 


230.000 


Total  re- 
sponses 


230,000 
150.000  out 
of  230,000 


230,000 


Estimated  time 

per  response 

(hour) 


.83 
.11 


.90 


Estimated  total 
burden  hours 


190,625 
16,666 


207,291 


Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  also 
will  become  a  matter  of  public  record. 

Signed  at  Washington.  D.C..  this  7th  day  of 
Fuly.  1997. 
Rebecca  S.  Kraus. 

Acting  Chief,  Division  of  Management 
Systems.  Bureau  of  Latter  Statistics. 
(FR  Doc.  97-18280  Filed  7-10-97;  8:45  am] 
BHJJNO  CODE  4S10-44-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations: 
Mine  Rescue  Teams;  Arrangement  for 
Emergency  Medical  Assistance;  and 
Arrangements  for  Transportation  for 
Injured  Persons 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 


(PRA95)  (44  U.S.C.  3506(c)(2)(A).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  and  reinstatement  of 
information  collection  requirements 
related  to  Mine  Rescue  Teams; 
Arrangements  for  Emergency  Medical 
Assistance;  and  Arrangements  for 
Transportation  for  Injured  Persons.  In 
addition.  MSHA  is  soliciting  comments 
concerning  existing  paperwork 
requirements  related  to  Availability  of 
Mine  Rescue  Teams  which  have  not 
been  previously  approved  by  0MB. 
MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  Usted  below  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice. 
DATES:  Submit  comments  on  or  before 
September  9,  1997. 

ADDRESSES:  Send  comments  to  Patricia 
W.  Silvey,  Director,  Office  of  Standards, 
Regulations,  and  Variances,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  E-mail  to 
psilvey@rnsha.gov,  along  with  an 
original  printed  copy.  Ms.  Silvey  can  be 
reached  on  (703)  235-1910  (voice)  or 
(703)  234-5551  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
George  M.  Fesak,  Director,  Office  of 
Program  Evaluation  and  Information 
Resources.  U.S.  Etepartment  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  715,  4015  Wilson  Boulevard, 
Arlington,  VA  22203-1984.  Mr.  Fesak 
can  be  reached  at  gfesak@msha.gov 
(Internet  E-mail),  (703)  235-8378 
(voice),  or  (703)  235-1563  (facsimile). 

SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  115(e)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  required 
the  Secretary  of  Labor  to  publish 
proposed  regulations  which  provide 
that  mine  rescue  teams  be  available  for 
rescue  and  recovery  work  to  each 
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underground  mine  in  the  event  of 
emergency.  Congress  considered  the 
ready  availability  of  mine  rescue  teams 
in  the  event  of  an  accident  to  be  vital 
protection  for  miners. 

In  responding  to  Congressional 
concerns,  MSHA  promulgated  30  CFR 
part  49,  Mine  Rescue  Teams.  These 
regulations  set  standards  related  to  the 
availability  of  mine  rescue  teams; 
alternate  mine  rescue  capability  for 
small  and  remote  mines  and  mines  with 
special  mining  conditions;  inspection 
and  maintenance  records  of  mine  rescue 
equipment  and  apparatus;  physical 
requirements  for  mine  rescue  team 
members  and  alternates;  and  experience 
and  training  requirements  for  team 
members  and  alternates. 


II.  Current  Actions 

This  request  for  review  consolidates 
all  paperwork  requirements  related  to 
mine  rescue  teams,  arrangements  for 
emergency  medical  assistance,  and 
arrangements  for  transportation  for 
injured  persons  into  a  single  paperwork 
package  under  Office  of  Management 
and  Budget  (OMB)  control  number 
1219-0078.  The  consolidated  package 
includes  all  paperwork  requirements 
which  were  formerly  approved  under 
OMB  control  numbers  1219-0077, 
1219-0078,  and  1219-0093,  as  well  as 
certain  paperwork  requirements  which 
are  currently  approved  under  OMB 
control  number  1219-0049.  In  addition, 
paperwork  requirements  under  30  CFR 


§  49.2  which  have  not  been  approved  by 
OMB  have  been  included  in  this 
consolidated  package  to  eliminate  the 
need  for  an  additional  package. 

Type  of  Review:  New,  extension,  and 
reinstatement  (without  change). 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Mine  Rescue  Teams; 
Arrangements  for  Emergency  Medical 
Assistance;  and  Arrangements  for 
Transportation  for  Injured  Persons. 

OMB  Number:  1219-0078. 

Recordkeeping:  One  year. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 

Estimated  Burden  Hours: 


Cite/reference 

Total  re- 
spondents 

Frec^jency 

Total  re- 
sponses 

Average  time  per 
responses 

- 
Burden 

49.2  

1,285 

72 

311 

311 

311 

1,357 

1,117 

1,781 

On  occasion  .„ 

89 
10 

33,588 
3,732 

17,310 
98 
67 
90 

1  00  hour 

89  hours 

49.3  and  4 

On  occa.sion  

BirrxxTthly 

Annually 

Annually „ 

On  occasion  

On  occasion   

2  00  hours 

20  hours 

49.6  _ „ 

0  31  hour 

10.263  hours 

49.7  

2.13  hours  

7,931  hours. 

49.8 — „ 

49.9  >... 

0.60  hours  _.... 

2.00  hours  

10.452  hours. 
197  hours 

75. 1713-1  ^ 

2.00  hours  

2.00  hours  

135  hours 

77. 1 702  „ „ 

On  occasion  

180  hours 

Totals  

3,138 

54,984 

0  53  hour 

29,267  hours. 

Estimated  Burden  Hour  Cost: 
$1,007,898. 

Estimated  Burden  Cost  (capital/ 
startup):  $0. 

Estimated  Burden  Cost  (operating/ 
maintaining):  $559,260. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  July  7.  1997. 

George  M.  Fesak, 

Director,  Program  Evaluation  and  Information 
Resources. 

(FR  Doc.  97-18281  Filed  7-10-97;  8:45  am) 

BH.UM6  CODE  4S1<M3-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-09685,  et  al.] 

Proposed  Exemptions;  EBPLife 
Insurance  Company,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 


Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  notice  of 
proposed  exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
request  for  a  hearing  (at  least  ttiree 
copies)  shoiild  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 


Office  of  Exemption  Determinations, 
Room  N-5649.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570.  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
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Effective  December  31.  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713,  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

EBFLife  iBSurance  Company  Located  in 
Minneapolis,  Minnesota 

(Application  No.  D-0968S] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act  in 
accordance  with  the  procedures  set 
forth  in  29  C.F.R.  part  2570,  subpart  B 
(55  FR  32836,  32847,  August  10. 1990). 

Section  I — ^Transaction 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a)  of  the  Act 
shall  not  apply,  effective  April  15, 1994, 
to  the  reinsurance  of  risks  and  the 
receipt  of  premiums  therefrom  by 
EBFLife  Insurance  Company  (EBFLife) 
in  connection  with  certain  stop-loss 
policies  (the  Stop-Loss  Policy  or  Stop- 
Loss  Pohcies)  issued  by  unrelated  third 
party  insurance  carriers  (the  Carriers  or 
Carrier)  to  employers  (the  Employers  or 
Employer)  any  of  whose  employees 
were  covered  by  various  employee 
welfare  benefit  plans  (the  Plans  or 
Plan) ',  when  at  the  time  EBPLife 
reinsured  risks  and  received  premiums. 
Affiliates  of  EBPLife.  as  defined  in 
paragraph  (a)  of  section  III  below  or  the 
predecessors  of  such  Affiliates  also 
provided  non-discretionary 
administrative  services  to  such  Plans  for 
a  fee.  provided  that  the  conditions  set 
forth  in  section  II  below  were  satisfied. 


'The  Department,  herein,  is  not  propoeing  relief 
for  transactions  involving  any  plans  sponsored  by 
EBPLife  or  its  affiliates  (the  Affiliates),  as  defined 
in  paragraph  (a)  of  section  m  below,  or  any 
predecesaori  of  such  Affiliates.  In  this  regard, 
EBPLife  represents  that  it  may  have  issued  or  may 
issue  stop-loss  or  other  insurance  contracts  in 
cotinection  with  welbre  benefit  plans  that  cover  or 
may  have  covered  employees  of  EBPLife.  its 
Affiliates  or  predecessors  of  such  Affiliates. 
However,  in  all  cases.  EBPLife  represents  that  it 
either  satisfies  the  requirements  of  the  statutory 
exemption  provided  by  section  406(b)(5)  of  the  Act, 
or  it  ensures  that  the  insurance  contracts  are  not 
"plan  assets"  within  the  meaning  of  the  Act 


Section  n — Conditions 

This  exemption  is  conditioned  upon 
the  adherence  to  the  material  facts  and 
representations  described  herein  and 
upon  the  satisfaction  of  the  following 
requirements,  as  of  the  effective  date  of 
this  proposed  exemption  and  thereafter: 

(a)  Each  transaction  was  effected  by 
EBPLife  in  the  ordinary  course  of  its 
business  as  an  insurance  company; 

(b)  The  terms  of  each  transaction  were 
at  least  as  favorable  to  the  Plans  as  those 
negotiated  at  arm's-length  with 
unrelated  third  parties  under  similar 
circumstances; 

(c)  The  combined  total  of  all  fees  and 
other  consideration  received  by 
EBPLife,  its  Affiliates,  and  predecessors 
of  such  Affiliates  for  the  provision  of 
services  to  Employers  and  their  Plans 
and  in  connection  with  the  purchase  of 
insurance  contracts  was  not  in  excess  of 
"reasonable  compensation"  within  the 
meaning  of  sections  408(bK2)  and 
408(c)(2)  of  the  Act. 

(d)  EBPLife,  its  agents  or  Affiliates,  or 
the  predecessors  to  such  Affiliates  have 
not  served  as:  (1)  Trustees  to  any  of  the 
Plans  (other  than  as  non-discretionary 
trustees,  as  defined  in  paragraph  (f)  in 
section  III  below,  who  do  not  render 
investment  advice  with  respect  to  any  of 
the  assets  of  such  Plans);  (2)  plan 
administrators,  within  the  meaning  of 
section  3(16)(A)  of  the  Act;  (3) 
fiduciaries  who  are  expressly  authorized 
in  writing  to  manage,  acquire,  or 
dispose  of  the  assets  of  any  of  the  Plans; 
or  (4)  employers  any  of  whose 
employees  are  covered  by  any  of  the 
Plans. 

(e)  EBPLife,  its  Affiliates,  or  the 
predecessors  of  such  Affihates  have  not 
acted  as  fiduciaries  in  connection  with 
the  decision  by  the  Employer  to 
purchase  Stop-Loss  Policies  reinsured 
by  EBPLife; 

(f)  As  of  the  effective  date  of  this 
exemption,  if  an  Employer  executed  an 
agreement  (the  Administration 
Agreement)  with  the  Affiliates  of 
EBFLife  or  with  the  predecessors  of 
such  Affiliates  to  provide  services  to  an 
Employer  or  Plan;  and  such  Employer 
also  purchased  or  renewed  a  Stop-Loss 
Policy  reinsured  by  EBPLife  for  the 
purpose  of  funding  a  Plan,  then  the 
fiduciaries  of  such  Plan  (the  Plan 
Fiduciaries  or  Plan  Fiduciary),  as 
defined  in  paragraph  (g)  of  section  IH 
below,  must  have  received  prior  to  the 
decision  which  resulted  in  the  retention 
of  Affiliates  of  EBPLife  or  the 
predecessors  of  such  Affiliates  to 
provide  services  and  stop-loss  insurance 
reinsured  by  EBPLife.  a  full  and  detailed 
written  disclostire.  Including  but  not 
limited  to  a  copy  of  the  Administration 


Agreement  which,  among  other  things, 
disclosed  whether  EBPLife  reinsured 
risk  under  a  Stop-Loss  Policy  issued  to 
the  Employer  of  such  Plan  and 
described  all  of  the  services  provided  by 
EBPLife,  its  Affiliates,  or  the 
predecessors  of  such  Affiliates  to  such 
Plan  or  such  Employer.  Such 
disclosures  have  been  provided  by 
EBPLife  or  its  Affiliates  or  by  the 
predecessors  of  such  Affiliates,  in  a 
form  calculated  to  be  imderstood  by 
such  Plan  Fiduciaries  who  have  no 
special  expertise  in  insurance. 

(g)(1)  As  of  the  effiective  date  of  this 
exemption,  and  prior  to  the  execution  of 
a  transaction  described  in  this 
exemption,  following  receipt  of  the 
disclosures,  described  in  paragraph  (f) 
of  this  section  II,  the  Plan  Fiduciary,  by 
signing  the  Administration  Agreement, 
acknowledged  receipt  of  such 
disclosures  and  acknowledged  that  the 
decision  to  engage  in  a  transaction 
which  is  the  subject  of  this  exemption 
was  a  decision  made  in  a  fiduciary 
capacity,  and  that  such  Plan  Fiduciary 
approved  of  the  subject  transaction. 

12)  With  respect  to  the  renewal  by 
Employers  of  expired  Stop-Loss  Policies 
reinsured  by  EBPLife  where  Affiliates  of 
EBPLife  or  the  predecessors  of  such 
Affiliates  were  parties  in  interest  with 
respect  to  a  Plan  by  reason  of  the 
provision  of  services  to  such  Plan,  the 
written  disclosures  required  imder 
paragraph  (f)  of  this  section  II  need  not 
have  been  repeated,  unless — 

(A)  More  than  three  years  had  passed 
since  such  disclosures  were  made  vfith 
respect  to  the  same  kind  of  services 
provided  by  the  Affiliates  of  EBPLife  or 
by  predecessors  of  such  Affiliates  or  the 
same  kind  of  reinsurance  of  the  risk  on 
the  Stop-Loss  Policies,  or 

(B)  The  reinsurance  of  the  risk  on 
such  Stop-Loss  Pohcies  by  EBPLife  or 
the  receipt  of  compensation  for  services 
by  Affiliates  of  EBPLife  or  by 
predecessors  of  such  Affihates  thereto 
was  materially  different  from  that  for 
which  approval  described  in  paragraph 
(g)  of  this  section  n  was  obtained. 

(h)  The  Plans  have  paid  no 
conunission  with  respect  to  the 
reinsiirance  by  EBPLife  of  the  Stop-Loss 
Policies. 

(i)  Each  of  the  Plan  Fiduciaries  have 
not  received,  directly  or  indirectly  (i.e. 
through  any  Affiliates),  any 
compensation  or  other  consideration  for 
his  or  her  own  personal  accoimt  &om 
EBPLife,  any  of  its  Affiliates,  any 
predecessors  of  such  AffiUates,  or  other 
party  dealing  with  any  of  the  Plans  in 
connection  with  a  transaction  described 
in  this  exemption. 

(j)  EBPLife  and  its  AffiUates  and  any 
predecessors  of  such  AffiUates  followed 
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the  standard  claims  processing  practices 
regarding  any  claims  submitted  with 
respect  to  benefits  under  any  of  the 
Plans  covered  by  any  of  the  Stop-Loss 
Policies  reinsured  by  EBPLife; 

(k)  The  Employer  had  final  authority 
regarding  the  payment  or  nonpayment 
of  any  and  all  claims  submitted  with 
respect  to  benefits  imder  any  of  the 
Plans  covered  by  the  Stop-Loss  Policies 
reinsured  by  EBPLife; 

(1)  EBPLife  or  its  AffiUates  or  the 
predecessors  of  such  AffiUates  have 
made  available  upon  request  by  the 
Employers  of  each  of  the  Plans  at  no 
additional  charge  full  and  detailed 
written  reports  which  detail  any  and  all 
of  the  following  information: 

(1)  The  average  tum-aroimd  time  from 
the  date  that  a  claim  was  initially 
received  to  the  date  that  the  claim  was 
processed  for  payment; 

(2)  The  percentage  of  claims 
processed  within  the  target  period,  as 
set  forth  in  the  Administration 
Agreement; 

(3)  The  average  tum-around  time  from 
the  date  that  a  claim  was  received  to  the 
date  that  a  claim  was  actually  paid;  and 

(4)  A  siunmary  of  pending  claims  that 
were  received  but  not  paid  accompanied 
by  a  code  indicating  the  reason  why 
each  claim  had  not  yet  been  paid. 

(m)  Regarding  its  operations  and 
reserves,  EBPLife  compUed  with  all 
applicable  requirements  of  law  and 
insurance  regulations  of  the  State  of 
Oklahoma,  where  it  is  domiciled  and 
Ucensed  to  do  business; 

(n)  EBPLife  has  been  subject  to  a 
financial  audit  by  the  Department  of 
Insurance  of  the  State  of  Oklahoma, 
where  it  is  domiciled  emd  Ucensed  to  do 
business  no  less  frequently  than  once 
every  three  years; 

(o)  The  issuing  Carriers  of  the  Stop- 
Loss  Policies  are  fully  liable  for  all 
claims  covered  by  the  Stop-Loss  Policies 
in  excess  of  the  applicable  stop-loss 
limits  under  such  Stop-Loss  Policies; 

(p)  Where  the  Stop-Loss  PoUcies  are 
reinsured  by  EBPLife.  EBPLife.  as 
reinsurer,  is  fully  Uable  for  the 
payments  of  claims  under  such  Stop- 
Loss  PoUcies; 

(q)  Independent  insurance  consultants 
(the  Consultants),  who  were  unrelated 
to  EBPLife,  its  Affiliates,  or  to  the 
predecessors  of  such  AffiUates,  soUcited 
bids  for  administrative  services  and/or 
Stop-Loss  Policies  on  behalf  of 
Employers  and  served  as  brokers  or 
agents  to  Employers  with  respect  to  the 
purchase  by  Employers  of  Stop-Loss 
PoUcies  reinsured  by  EBPLife; 

(r)(l)  EBPLife  or  its  AffiUates  retain  or 
the  predecessors  of  such  Affiliates  have 
retained  for  a  period  of  six  (6)  years 
from  the  date  of  any  transaction  covered 


by  this  exemption,  the  records  necessary 
to  enable  the  jjersons,  as  described  in 
paragraph  (s)  of  this  section  II,  to 
determine  whether  the  conditions  of 
this  exemption  have  been  met.  Such 
records  shall  include,  but  not  be  limited 
to,  the  following  information: 

(A)  A  copy  ofthe  information 
disclosed  by  EBPLife,  its  AffiUates,  or 
by  the  predecessors  of  such  AffiUates  to 
the  Plan  Fiduciaries,  pursuant  to 
paragraph  (f)  of  section  n  above; 

(B)  A  copy  ofthe  AdministraUon 
Agreement  which  discloses,  among 
other  things,  whether  EBPLife  reinsures 
risk  under  a  Stop-Loss  Policy  issued  to 
an  Employer; 

(C)  Any  additional  information  or 
dociunents  provided  to  any  Plan 
Fiduciary  with  respect  to  a  transaction 
covered  by  this  exemption; 

(D)  Evidence  of  the  written 
acknowledgment  of  receipt  of 
disclosures  by  the  Plan  Fiduciary  as 
described  in  paragraph  (g)  of  this 
section  11. 

(2)  A  prohibited  transaction  will  not 
be  deemed  to  have  occurred  if,  due  to 
circumstances  beyond  the  control  of 
EBPLife,  its  AffiUates,  or  the 
predecessors  of  such  AffiUates,  such 
records  were  or  are  lost  or  destroyed 
prior  to  the  end  of  the  six  (6)  year 
period. 

(3)  No  party  in  interest,  other  than 
EBPLife,  its  Affiliates,  and  the 
predecessors  of  such  Affiliates,  shall  be 
subject  to  the  civil  penalty  that  may  be 
assessed  under  section  502(i)  of  the  Act. 
if  the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (s)  of  this  section 
n;and 

(S)(l)  Except  as  provided  in  paragraph 
(s)(2)  of  this  section  II  and 
notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (r)  of  section  11  above  are 
unconditionally  available  for 
examination  during  normal  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department  of 
Labor; 

(B)  Any  fiduciary  of  each  of  the  Plans 
or  any  duly  authorized  employee  or 
representative  of  such  fiduciary;  and 

(C)  Any  Employer  of  Plan  participants 
and  beneficiaries,  any  participant  or 
beneficiary  ofthe  Plans  or  duly 
authorized  employee  or  representative 
of  such  participant  or  beneficiary;  any 
employee  organization  any  of  whose 
members  are  covered  by  a  Plan. 

(2)  None  ofthe  persons  described  in 
paragraph  (s)(l)  (B)  and  (C)  of  section  II 
shall  be  authorized  to  examine  trade 
secrets  of  EBPLife,  its  AffiUates,  or  the 


predecessors  of  such  AffiUates  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  ID — Definitions 

For  purposes  of  this  exemption: 

(a)  An  "AffiUate"  or  "Affiliates"  of  a 
person  includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person: 

(2)  any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 
and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(b)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
poUcies  of  a  person  other  than  an 
individual; 

(c)  The  term,  "relative,"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  the  Act,  or  a  brother,  a 
sister,  or  a  spouse  of  a  brother  or  a 
sister. 

(e)  The  term  "non-discretionary 
services"  means  custodial  services  and 
services  ancillary  to  custodial  services, 
none  of  which  services  are 
discretionary. 

(f)  The  term  "non-discretionary 
trustee"  of  a  Plan  means  a  trustee  whose 
powers  and  duties  with  respect  to  any 
assets  of  the  Plan  are  limited  to  (1 )  the 
provision  of  non-discretionary  trust 
services,  as  defined  in  paragraph  (e)  of 
this  section  III,  to  the  Plan,  and  (2) 
duties  imposed  on  the  trustee  by  any 
provision  or  provisions  of  the  Act. 

(g)  The  term  "Plan  Fiduciary"  or 
"Plan  Fiduciaries"  means  a  person(s) 
who  are  independent  of  EBPLife,  its 
Affiliates,  and  any  predecessors  of  such 
AffiUates,  are  sufficiently 
knowledgeable  with  respect  to 
administration,  benefits,  funding,  and 
smy  matters  related  thereto  concerning 
such  Plan,  are  capable  of  making  an 
informed  and  independent  decision, 
and  are  responsible  for  executing  the 
Administration  Agreement  and  for 
deciding  to  purchase  or  renew  the  Stop- 
Loss  Policies  reinsured  by  EBPLife. 
EFFECTIVE  DATE:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective,  as  of  April  15,  1994. 
the  date  the  appUcation  was  filed. 

Summary  of  Facts  and  Representations 

1.  Employee  Benefit  Plans,  Inc.  (EBP), 
incorporated  under  the  laws  of 
Delaware  in  February  1986.  is  a 
managed  healthcare  company 
headquartered  in  Minneapolis, 
Minnesota.  Prior  to  the  fall  of  1995,  EBP 
was  the  holding  company  for  a  number 
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of  subsidiaries,  including  EBPLife  and 
EBPHealth  Plans.  Inc.  (EBPHealth), 
described  more  fully  below.  The 
common  stock  of  EBP  along  with  its 
subordinated  debentures,  are  traded  on 
the  New  York.  Stock  Exchange.  As  of 
December  31,  1993,  EBP  and  its 
Affiliates  had  aggregate  assets  of 
approximately  $200  million  and 
provided  products  and  services  for 
approximately  2.600  Employers  who 
sponsor  self-funded  employee  welfare 
benefit  plans  nationwide. 

2.  EBPLife.  a  wholly  owned 
subsidiary  of  EBP.  was  formed  from  the 
merger  of  two  companies.  First  Security 
Life  Insurance  Company  and  Sooner 
Life  Insurance  Company,  after  such 
companies  were  acquired  by  EBP  in 
1986  and  1991.  respectively.  EBPLife  is 
a  life  and  health  insurance  company 
domiciled  in  the  State  of  Oklahoma  and 
is  subject  to  the  insurance  laws  and 
regulation  of  that  state  which  requires 
EBPLife  to  maintain  minimum  capital 
and  surplus  ratios  and  minimum 
reserves.  In  addition,  it  is  represented 
that  EBPLife  is  currently  licensed  to  sell 
health  and  life  insurance  in  forty  (40) 
other  states  and  is  seeking  licensure  in 
most  of  the  remaining  states  in  the 
United  States. 

As  of  December  31,  1993,  EBPLife  had 
assets  of  approximately  $110  million, 
including  insurance  loss  reserves  of 
approximately  $22  million.  It  is 
represented  that  EBPLife  has  received 
Standard  and  Poor's  highest  rating  for 
capital  adequacy.  Further,  EBPLife,  as  of 
December  31,  1993,  maintained  a  level 
of  risk-based  capital  percentage  in 
excess  of  the  amount  required  under 
rules  promulgated  by  the  National 
Association  of  Insurance 
Commissioners.  It  is  represented  that  in 
July  1996,  EBPLife  was  issued  a  B+ 
rating  by  the  A.M.  Best  Company,  the 
leading  national  rating  organization  that 
evaluates  the  financial  strength  of 
insurance  companies. 

As  of  December  31,  1993,  the 
investment  portfolio  of  EBPLife 
consisted  primarily  of  investment  grade 
bonds,  all  of  which  are  rated  A  or  higher 
by  Standard  &  Poor's,  with  an  average 
duration  of  4.7  years.  It  is  represented 
that  the  investment  policy  of  EBPLife  is 
generally  more  restrictive  than  that 
required  under  applicable  insurance 
laws  and  regulations. 

EBPLife  directly  issues  stop-loss 
insurance  and  offers  fully  insured  group 
health  insurance,  group  term  life 
insurance,  accidental  death  and 
dismemberment  insurance,  and 
individual  major  medical  and  life 
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insurance  conversion  policies.^  In 
addition,  EBPLife  reinsures  Stop-Loss 
Policies  issued  by  other  Carriers  in 
connection  with  self-funded  health 
benefit  programs  offered  by  Employers 
to  their  employees.  It  is  represented  that 
all  of  the  insurance  policies  issued  or 
reinsured  by  EBPLife  are  offered  for 
one-year  periods,  with  annual  repricing 
and  renewals. 

3.  Until  1996,  EBPHealth  was  a 
wholly  owned  subsidiary  of  EBPLife 
and  a  contract  administrator  to 
approximately  1.700  Employers  who 
sponsored  self-funded  welfare  benefit 
plans  covering  approximately  775,000 
plan  participants  nationwide. 

It  is  represented  that  the  principal 
business  of  EBPHealth  as  contract 
administrator  consisted  of  providing 
administrative  services  to  Employers  in 
connection  with  the  establishment  and 
operation  of  Plans.  The  administrative 
services  provided  by  EBPHealth 
included  benefit  claims  processing, 
benefit  disbursement,  data  analysis.  For 
its  services  as  contract  administrator, 
EBPHealth  received  a  fee  generally  in 
the  form  of  a  fixed  monthly  amount  per 
eligible  employee.  In  this  regard,  the 
Employers,  and  not  the  Plans,  paid 
directly  for  claims  administration 
services  provided  by  EBPHealth.  It  is 
represented  that  EBPHealth  did  not  act 
as  a  plan  administrator.  In  this  regard, 
it  is  represented  that  the  provisions  of 
Administration  Agreements  between 
EBPHealth  and  Employers  made  clear 
that  EBPHealth  did  not  have  final 
authority  to  adjudicate  benefit  claims. 

It  is  represented  that  prior  to  1996, 
EBPHealth  had  divisions  operating  in 
the  western,  central,  northeast,  and 
southeast  regions  of  the  United  States 
and  employed  approximately  855 
employees  at  thirteen  (13)  claims 
processing  service  centers  in  these 
regions.  It  is  represented  that  EBPHealth 
processed  claims  for  health,  dental, 
disability,  vision,  and  prescription  drug 
programs  in  excess  of  $2  billion 
annually  for  its  clients. 

EBPWealth  also  engaged  in  the 
preparation  of  utilization  and  claims 
experience  reports,  and  offered  to 
Employers  the  services  of  several 
computerized  claims  processing  and 
reporting  systems  which  generated 
statistical  reports.  It  is  represented  that 
these  reports  provided  information  on 
benefit  utilization,  claims  processing 
activity,  and  accounting  data,  and  other 


» It  is  represented  that  where  EBPLife  issued  or 
issues  any  of  these  policies  directly  to  employee 
benefit  plans,  the  sale  of  the  insurance  policy  is 
eligible  for  exemptive  relief  under  PTCE  84-24.  The 
applicant  is  not  requesting  relief  for  such 
transactions,  nor  is  the  Department,  herein, 
proposing  such  relief. 


summary  and  detailed  information  for 
use  by  Employers.  In  addition, 
EBPHealth  developed  a  computerized 
database  system  that  permitted 
customers  who  elected  to  participate, 
among  other  things,  to  review 
preliminary  benefit  eligibility 
determinations  and  to  create  reports 
comparing  health  claims  expenditures 
with  other  statistical  data  maintained  by 
EBPHealth. 

It  is  represented  that  EBPHealth 
maintained  a  separate  training  and 
claims  auditing  staff  which  conducted 
routine  internal  audits  of  claims 
examiners  and  monitored  and  updated 
claims  processing  methods  and 
procedures  consistent  with  industry 
standards.  In  addition,  EBPHealth  was 
subject  to  audit  by  Employers  and  the 
Carriers  whose  Stop-Loss  Policies  are 
reinsured  by  EBPLife. 

4.  It  is  represented  that  in  1995  and 
1996,  EBP,  EBPLife,  and  EBPHealth 
were  the  subjects  of  several  mergers  and 
acquisitions.  In  this  regard,  on  October 
19, 1995,  First  Financial  Management 
Corporation  (FFMC),  a  Georgia 
corporation,  acquired  EBP  and  its 
Affiliates,  EBPLife  and  EBPHealth.  As  a 
result  of  this  merger,  EBP  became  a 
wholly-owned  subsidiary  of  FFMC, 
while  EBPLife  and  EBPHealth  remained 
wholly-owned  subsidiaries, 
respectively,  of  EBP  and  EBPLife. 

Subsequently,  through  a  stock  merger 
approved  by  shareholders  on  October 
25,  1995.  FFMC  and  its  Affiliates,  EBP, 
EBPLife,  and  EBPHealth,  were  acquired 
by  First  Data  Corporation  (FDC).  FDC.  a 
Fortune  100  company,  is  engaged  in 
over  102  countries  in  providing  a 
variety  of  services,  including 
information  and  financial  transaction 
processing  services,  health  claims 
administration,  data  imaging  and 
information  management. 

As  a  result  of  the  merger  on  October 
25.  1995.  FFMC  became  a  wholly- 
owned  subsidiary  of  FDC,  while  EBP 
and  EBPLife,  and  EBPHealth  remained 
subsidiaries  of  FFMC.  As  of  November 
21. 1995,  it  was  estimated  that  FFMC 
and  FDC  had  combined  annual  earnings 
of  more  than  $400  million  and 
employed  approximately  36,000 
persons.  It  is  represented  that,  as  of 
December  12, 1996,  FDC  has  assets  in 
excess  of  $12.2  billion. 

It  is  represented  that  prior  to  the 
mergers  described  above  that  FFMC  had 
a  subsidiary  known  as  First  Health 
Strategies  (TPA),  Inc.  (First  Health),  a 
Utah  corporation  which  was  formerly 
known  as  Alta  Health  Strategies,  Inc. 
(ALTA).3  First  Health  from  its  corporate 


'  It  is  represented  that  ALTA  and  ALTA 
Reinsurance  Company  (ALTA  RE)  were  granted 
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headquarters  in  Salt  Lake  City,  Utah, 
and  from  a  number  of  separate 
processing  centers  around  the  country, 
employs  sophisticated  technology  to 
integrate  claims  administration,  data 
analysis,  medical  case  management,  and 
other  services.  Subsequent  to  the 
mergers  described  above,  FDC  converted 
all  of  EBPHealth's  clients  to  the 
integrated  and  automated  claim  and 
administration  computer  system 
provided  by  First  Health.  It  is 
represented  that  the  conversion  required 
the  execution  of  new  Administration 
Agreements  between  First  Health  and 
Employers.  In  addition,  as  a  result  of  the 
conversion,  EBPHealth's  clients  became 
eligible  to  participate  in  all  of  the 
health-related  services  and  benefits 
offered  by  First  Health.  Accordingly, 
upon  coin^letion  of  the  conversion  in 
1996,  EBPHealth  was  formally  merged 
into  First  Health  and  ceased  to  operate 
as  a  third  party  administrator. 

It  is  represented  that  after  the 
conversion  and  the  two  mergers  were 
completed,  the  new  corporate  structure 
of  FDC  consisted  of  a  new  health 
services  group  comprised  of:  (1)  GENEX 
Services,  Inc.,  a  workers'  compensation 
managed  care  company;  (2)  VIPS,  Inc., 
an  information  systems  development 
and  consulting  company;  (3)  First 
Health,  a  provider  of  integrated  health 
care  cost  management  services  to 
private,  self-funded,  and  government 
markets:  and  (4)  EBPLife,  a  risk-bearing 
organization  through  which  stop-loss 
insurance  products,  group  life  insurance 
products,  and  other  health-related 
insurance  products  are  provided  to 
clients  of  First  Health. 

Notwithstanding  the  changes  that 
resulted  from  the  conversion  and 
mergers,  as  described  above,  it  is 
represented  that  EBPLife  did  not  change 
its  name  nor  its  domicile.  EBPLife 
intends  to  maintain  its  headquarters  in 
Minneapolis,  Minnesota  and  will 
continue  to  maintain  its  underwriting, 
contracts,  compliance,  premium  and 
billing,  finance  and  accounting,  and 
insurance  claim  processing  departments 
separate  from  the  claim  administration 
functions  maintained  by  First  Health. 

5.  It  is  represented  that  Employers 
who  sponsor  self-funded  Plans  *  often 


Prohibited  Transaction  Exemption  89-75  (PTE  69- 
75:  54  FR  35959.  Aug.  30.  1989;  proposed  54  FR 
26266.  lune  22.  1989)  by  the  Department  for  certain 
reinsurance  transactions  involving  stop-loss 
insurance. 

*It  is  represented  that  Plans  involved  in  the 
transactions  which  are  the  subject  of  this  exemption 
are  maintained  by  Employers  unrelated  to  EBPLife. 
its  Affiliates,  or  the  predecessors  of  such  Affiliates. 
In  this  regard,  however,  the  applicant  represents 
that  it  could  not  supply  a  list  of  Plans  or  any 
sptecific  information  on  such  Plans  in  the 
application,  because  the  Employers  and  the  Plans 


choose  to  limit  exposure  to  claims  by 
purchasing  stop-loss  insurance.  Some 
such  stop-loss  insurance  may  be  issued 
by  imrelated  Carriers,  may  be  issued 
directly  by  EBPLife.  or  may  be  issued  by 
Carriers  with  which  EBPLife  has  an 
active  reinsurance  arrangement.'  It  is 
represented  that  where  EBPLife  is  the 
issuing  carrier,  the  acquisition  of  the 
stop-loss  insurance  is  eligible  for 
exemptive  relief  under  PTCE  84-24,  to 
the  extent  such  relief  is  required.*  If 
stop-loss  insurance  is  issued  by  a 
Carrier  with  which  EBPLife  has  an 
active  reinsurance  arrangement,  EBPLife 
may  choose  to  reinsure  all  or  a  major 
portion  of  the  risk  under  such  policy 
imder  two  circumstances:  (1)  Where 
EBPLife  is  not  licensed  to  issue  such 
insurance  directly  in  the  state  where  an 
Employer  does  business;  or  (2)  where 
the  Carrier  has  greater  name  recognition. 
It  is  represented  that  often  simultaneous 
with  the  purchase  or  renewal  of  Stop- 
Loss  Policies  insured  or  reinsured  by 
EBPLife,  Employers  have  chosen 
Affiliates  of  EBPLife  or  have  chosen 
predecessors  of  such  ARiliates  to 
provide  services  to  their  Plans.  In  this 
regard,  it  is  represented  that,  as  of 
August  2,  1994,  approximately  70 
percent  (70%)  of  the  clients  of 
EBPHealth  purchased  Stop-Loss  Policies 
which  were  insured  or  reinsured  by 
EBPLife.  Further,  it  is  represented  that, 
as  of  the  same  date,  approximately  55 
percent  (55%)  of  the  Stop-Loss  Policies 
reinsured  by  EBPLife  were  sold  to 
Employers  who  sponsored  Plans  with 
respect  to  which  EBP  or  its  Affiliates 
were  retained  to  provide  claims 
administration  or  other  services, 
although  EBP  or  its  Affiliates  might  not 
have  been  providing  such  services  at  the 
time  such  Stop-Loss  Policy  was 
reinsured  by  EBPLife. 

6.  It  is  represented  that  prior  to  the 
mergers  described  above,  EBP  focused 
on  selling  products  and  services  to 


change  Erom  time  to  lime,  and  because  of  the  large 
number  of  Employers  and  Plans  nationwide  for 
which  EBPLife.  its  Affiliates  provide  products  or 
services  or  for  which  the  predecessors  of  such 
Affiliates  have  provided  products  or  services. 

'^It  is  represented  that  the  unaffiliated  insurance 
Carriers  with  whom  EBPLife.  as  of  December  12. 
1996.  had  reinsurance  arrangements  are  Insurance 
Company  of  North  America,  and  the  CNA  Insurance 
Companies.  It  is  further  represented  that  in  the  past 
EBPLife  has  also  had  reinsurance  arrangements 
with  nr /Hartford  Insurance  Company,  and  Fortis 
Benefits  Insurance  Company. 

*The  applicant  states  that  because  PTCE  84-24 
covers  the  purchase  of  any  "insurance  or  annuity 
contract"  from  an  insurance  company,  the  purchase 
of  Stop-Loss  Policies  by  the  Employers  should  be 
eligible  for  exemptive  relief  thereunder  where 
EBPLife  is  the  issuing  carrier  of  such  a  policy.  The 
Department  is  expressing  no  opinion,  herein, 
whether  such  transaction  satisfies  the  conditions  as 
set  forth  under  PTCE  84-24.  nor  is  the  Department, 
herein,  proposing  any  relief  for  such  transaction. 


smaller  Employers.  For  this  purpose. 
EBP  employed  a  sales  force  of 
approximately  fifty  (50)  employees  who 
marketed  products  and  services  offered 
by  EBPLife  and  by  EBPHealth  primarily 
to  unaffiliated  Consultants  who  served 
as  brokers  or  agents  to  such  Employers. 
These  Consultants  received  as 
compensation  for  the  sale  of  a  StO{>-Loss 
Policy  a  commission  based  on  a 
percentage  of  gross  premiums.  In 
addition,  these  Consultants  may  have 
received  a  fee  from  the  Employer  for 
services  performed  on  behalf  of  such 
Employer. 

Tne  products  and  services  offered  by 
EBP  or  its  Affiliates  included  benefit 
plan  design  and  consulting,  claims 
administration  and  processing,  data 
analysis  and  reporting,  medical  cost 
containment  programs,  and 
underwriting  of  insurance  coverage, 
including  Stop-Loss  Policies  issued 
directly  by  EBPLife  and  Stop-Loss 
PoUcies  issued  by  other  Carriers  but 
reinsured  by  EBPLife.  It  is  represented 
that  EBPLife  reinsured  the  risk  under 
the  Stop-Loss  Policies,  pursuant  to  the 
terms  of  a  reinsurance  agreement 
between  the  Carrier  and  EBPLife  w'  lich 
provided  that  the  Carrier  issuing  the 
Stop-Loss  Policy  cede  to  EBPLife  all  or 
most  of  the  balance  of  the  premiums 
paid  to  the  Carriers  after  various  fees, 
commissions,  and  taxes  had  been  paid. 
In  this  regard,  it  is  represented  that 
EBPLife  paid  the  issuing  Carrier  a  fee 
ranging  from  one  percent  (1%)  to  three 
and  a  half  percent  (3V2%)  of  the 
applicable  premium. 

7.  After  tne  conversion  and  mergers 
described  above,  it  is  represented  that 
First  Health  focused  on  selling  products 
and  services  to  larger  Employers, 
generally  companies  with  over  250 
employees.  In  this  regard,  almost  all  of 
the  Employers  who  were  interested  in 
maintaining  a  self-funded  Plan  retained 
Consultants  to  advise  them  on  the 
purchase  of  services  and  products 
necessary  to  maintain  such  Plans.  Once 
retained  by  the  Employer,  these 
Consultants  who  were  independent  of 
First  Health  put  together  a  request  for 
proposal  (RFT)  for  submission  to 
multiple  vendors  of  services  and 
products,  including  stop-loss  insurance, 
for  self-funded  Plans.  It  is  represented 
that  First  Health  may  have  been  one  of 
these  vendors. 

Upon  receipt  of  a  RFP,  First  Health 
sales  representatives  determined  the 
appropriate  pricing  for  administrative 
and  managed  care  services  offered 
through  First  Health.  These  services 
included  claims  administration, 
preferred  provider  networks,  medical 
utilization  management  programs, 
pharmacy  card  benefits,  and  disability 
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management  services.  In  addition,  First 
Health  sales  representatives  may  have 
contacted  several  stop-loss  insurers  for 
quotations  for  stop-loss  coverage.  !n  this 
regard,  Employers  or  their  Consultants 
could  have  identified  an  insurance 
company  from  which  they  wished  First 
Health  to  obtain  a  quotation  as  part  of 
First  Health's  proposal.  The  quotations 
collected  by  First  Health  may  often  have 
included  Stop-Loss  Policies  directly 
issued  by  EBFLife;  may  have  included 
Stop-Loss  Policies  issued  by  Carriers 
with  which  EBPLife  had  a  reinsurance 
relationship;  or  may  have  included 
Stop-Loss  Policies  issued  by  insurance 
companies  completely  unrelated  to 
EBPLife.  In  addition.  Consultants  were 
free  to  obtain  quotations  themselves 
from  any  other  insurance  company. 

Once  First  Health  sales 
representatives  received  stop-loss 
premium  quotations  from  insurers,  it 
reviewed  these  quotations  for  price  as 
well  as  other  policy  variables,  such  as 
limitations  on  coverage.  Depending  on 
these  variables,  it  is  represented  that 
Stop-Loss  Policies  issued  or  reinsured 
by  EBPLife  may  or  may  not  have  been 
included  in  a  proposal  by  First  Health. 
If  First  Health's  proposal  included  a 
quote  for  a  Stop-Loss  Policy  reinsured 
by  EBPLife,  it  is  represented  that  such 
information  was  disclosed  in  the 
proposal. 

It  is  represented  that  Consultants 
reviewed  the  proposals  provided  by 
First  Health,  by  other  vendors,  by  third 
party  administrators,  or  by  other 
insurers.  Based  on  this  review,  the 
Consultants  advised  Employers  in 
selecting  an  insurance  company  to 
provide  stop-loss  coverage,  as  well  as 
other  products  and  services.  In  this 
regard,  the  Consultants  may  have 
recommended  a  different  vendor  to 
provide  each  service  and  product.  In  the 
event  an  Employer  determined  to 
purchase  administrative  services  from 
First  Health,  the  Administration 
Agreement  included  a  disclosure  of  the 
relationship,  if  any,  between  First 
Health  and  the  issuer  of  the  Stop-Loss 
Policy  purchased  by  the  Employer.  It  is 
further  represented  that  no  employees  of 
First  Health  received  commissions  as  a 
result  of  the  reinsurance  arrangement 
between  EBPLife  and  an  issuing  Carrier 
where  an  Employer  for  which  First 
Health  provided  services  also  purchased 
a  Stop-Loss  Policy  reinsured  by 
EBPLife. 

8.  It  is  represented  that  subsequent  to 
the  mergers  descxibed  above,  instances 
in  which  First  Health  deals  directly 
with  an  Employer  accounts  for  less  than 
one  percent  (1%)  of  all  sales  of 
EBPLife's  products.  In  this  regard,  it  is 
represented  that  any  direct  dealing  with 


Employers  usually  involved  one  of  First 
Health's  larger  clients.  First  Health 
maintains  that  it  did  not  have  an 
opportunity  to  influence  any  Employer's 
decision  to  purchase  a  Stop-Loss  Policy 
reinsured  by  EBPLife,  because  First 
Health  did  not  offer  Stop-Loss  Policies 
reinsured  by  EBPLife  in  any  instance  in 
which  it  deah  directly  with  an 
Employer. 

9.  EBPLife  requests  retroactive 
exemptive  relief,  effective  April  15, 
1994.  to  ensure  that  the  purchase  by 
Employers  of  Stop-Loss  Policies 
reinsured  by  EBPLife,  as  of  such 
effective  date,  have  not  resulted  in  a 
prohibited  use  of  "plans  assets"  for  the 
benefit  of  parties  in  interest.^  The 
purchase  by  the  Employer  of  a  Stop- 
Loss  Policy  reinsured  by  EBPLife  may 
have  constituted  a  prohibited  use  of  the 
assets  of  such  Plans  for  the  benefit  of 
EBPLife,  as  described  in  section 
406(a)(1)(D),  because  under  a 
reinsurance  arrangement  all  or  most  of 
the  balance  of  the  premiums  after 
various  fees  were  subtracted  were  paid 
to  EBPLife,  as  reinsurer. 

It  is  represented  that  neither  EBPLife 
nor  its  Affiliates,  including  First  Health, 
have  acted  as  fiduciaries,  nor  have  the 
predecessors  of  such  Affiliates  acted  as 
fiduciaries  in  connection  with  the 
decision  by  any  Employer  to  purchase  a 
Stop- Loss  Pohcy  reinsured  by  EBPLife. 
Moreover,  it  is  represented  that  First 
Health  has  not  had  discretionary 
authority,  nor  has  EBPHealth  had  any 
discretionary  authority  over  the  funds  of 
the  Employers  or  the  funds  of  the  Plans. 
For  this  reason,  EBPLife  maintains  that 
none  of  the  concerns  addressed  by  the 
prohibitions  of  section  406(b)  of  the  Act 
have  arisen,  nor  will  such  prohibitions 
arise  under  the  circumstances  as 
described,  and  no  relief  from  section 
406(b)  of  the  Act  is  requested  by  the 
applicant." 

10.  It  is  represented  that  prior  to  the 
conversion  and  the  mergers,  described 
above,  EBP  and  its  Affiliates  had 
implemented  procedures  designed  to 


'  In  this  regard,  it  is  represented  that  FDC  and 
FFMC  have  been  parlies  in  interest,  respectively,  by 
reason  of  direct  or  indirect  ownership  of  First 
Health.  While  it  is  represented  that  prior  to  the 
conversion  and  mergers  in  1995  and  1996.  as 
described  above.  EBPLife  was  also  a  party  in 
interest  by  reason  of  its  direct  ownership  of 
EBPHealth.  after  the  corporate  restructuring,  the 
applicant  maintains  that  EBPLife  is  not  a  party  in 
interest  with  respect  to  the  Plans  for  which  First 
Health  provided  services,  because  EBPLife  and  First 
Health  are  related  solely  through  a  brother-sister 
controlled  group  relationship  not  described  in 
section  3(14)  of  the  Act. 

'The  Department  is  pro[>osing  relief,  pursuant  to 
section  406(a)  of  the  Act.  only  for  those  transactions 
described  herein  and  expresses  no  opinion  whether 
fiduciary  violations  of  section  406(b)  of  the  Act  may 
arise,  or  have  arisen,  under  the  circumstances. 


ensure  that,  where  exemptive  relief  was 
needed,  full  and  detailed  written 
disclosures  had  been  provided  by  EBP 
or  its  Affiliates  to  the  Consultants, 
where  such  Consultants  who  solicited 
bids  for  services  and  insurance  were 
retained  as  agents  by  the  Employer.  In 
this  regard,  such  disclosure,  included 
but  was  not  limited  to  information 
concerning  the  services  provided  by 
EBP  and  its  Affiliates  to  the  Employer 
and  the  Plan,  the  Carriers  which  issued 
the  Stop-Loss  Policies  and,  if  applicable, 
the  reinsurance  arrangements  between 
such  Carriers  and  EBPLife.  Further,  EBP 
encouraged  Consultants  to  disclose  to 
Plan  Fiduciaries  the  commissions  and 
fees  to  be  earned  by  such  Consultants  in 
a  manner  consistent  with  the  terms  and 
conditions  as  set  forth  in  PTCE  84-24. 
In  addition  EBPLife  provided  ^ployers 
with  information  required  to  be  reported 
on  the  Schedule  A  filed  as  part  of  the 
form  5500  Series. 

Subsequent  to  the  conversion  and 
mergers.  First  Health  and  EBPLife  have 
provided  to  the  independent  Consultant 
or  broker  a  complete  description  of  all 
services,  commissions,  and  fees  paid  by 
the  Plan  or  by  the  Employer.  In 
addition.  First  Health  and  EBPLife  have 
disclosed  the  relationship  between 
EBPLife  and  the  issuing  (Harrier,  if  any. 
Specifically,  EBPLife  represents  that  it 
has  disclosed  any  reinsurance 
arrangements  and  its  affiliation  with 
First  Health  in  each  stop-loss  insurance 
proposal.  Further,  First  Health  also  has 
disclosed  these  relationships  in  each 
Administration  Agreement.  It  is 
represented  that  the  proposal  and  the 
Administration  Agreement  are  provided 
to  the  broker  or  the  Consultant  in  every 
case  where  a  prospective  client  has 
retained  such  parties.  In  these  cases, 
EBPLife  represents  that  it  confirmed  in 
writing  with  the  broker  or  the 
Consultant  that  such  parties  have 
delivered  information  outlining  the 
disclosure  of  EBPLife's  relationship  to 
First  Health  and  any  and  all  reinsurance 
arrangements  to  the  prospective  client 
prior  to  the  making  of  a  decision  to 
purchase  services  performed  by  First 
Health  and  any  Stop-Loss  Policy 
reinsured  by  EBPLife.  It  is  represented 
that  this  written  record  has  been  and 
will  be  kept  in  EBPLife's  files  for  at  least 
six  (6)  years. 

11.  It  is  represented  that  the  proposed 
exemption  is  subject  to  a  number  of 
conditions  that  protect  the  interests  of 
the  Plans.  In  this  regard,  the  Plan 
Fiduciaries  must  have  acknowledged  in 
writing  receipt  of  the  information, 
required  to  be  disclosed  by  EBPLife  and 
its  Affiliates,  or  required  to  have  been 
disclosed  by  predecessors  of  such 
Affiliates,  and  must  have  approved  any 


transaction  which  is  the  subject  of  this 
exemption.  In  this  regard,  because  the 
disclosures  were  made  in  writing  in  the 
Administration  Agreement,  if  a  Plan 
Fiduciary  signed  such  agreement,  such 
Plan  Fiduciary  will  be  deemed  to  have 
acknowledged  receipt  of  such 
disclosures  and  have  acknowledged 
that,  as  of  the  effective  date  of  this 
exemption,  the  decision  to  engage  in 
transactions  which  are  the  subject  of 
this  exemption  was  a  decision  made  in 
a  fiduciary  capacity,  and  that,  as  of  the 
effective  date  of  this  exemption,  such 
Plan  Fiduciary  approved  of  the  subject 
transaction.  It  is  represented  that  the 
Plan  Fiduciaries  were  independent  of 
EBPLife  and  its  Affiliates,  and  were 
independent  of  predecessors  of  such 
Affiliates,  and  were  sufficiently 
knowledgeable  with  respect  to 
administration,  benefits,  funding,  and 
any  matters  related  thereto  concerning 
the  Plans.  Further,  it  is  represented  that 
the  Plan  Fiduciaries  were  capable  of 
making  informed  and  independent 
decisions  on  matters  affecting  the  Plans 
and  were  responsible  for  deciding 
whether  to  hire  Affiliates  of  EBPLife  or 
have  been  responsible  for  hiring 
predecessors  of  such  Affiliates  to 
provide  non-discretionary 
administrative  services  to  Plans  where 
such  fiduciaries  have  also  purchased  or 
renewed  Stop-Loss  Policies  reinsured  by 
EBPLife. 

Where  Affiliates  of  EBPLife  or 
predecessors  of  such  Affiliates  provided 
services  to  an  Employer  or  Plan,  in  the 
event  Employers  purchased  Stop-Loss 
Policies  reinsured  by  EBPLife  after  the 
initial  purchase  of  such  a  policy  or 
renewed  expired  Stop-Loss  Policies 
reinsured  by  EBPLife,  the  written 
disclosures  initially  required  need  not 
have  been  repeated,  unless — more  than 
three  (3)  years  had  passed  since  such 
disclosures  were  made  or  unless  the 
services,  products,  or  compensation 
involved  were  materially  different  from 
that  for  which  approval  was  originally 
obtained. 

12.  In  addition  to  the  safeguards 
discussed  in  paragraph  eleven  (11) 
above,  the  exemption  is  conditioned 
upon  the  satisfaction  of  various 
additional  requirements.  First,  each 
transaction  must  have  been  effected  by 
EBPLife  in  the  ordinary  course  of  its 
business  as  an  insurance  company  on 
terms  that  were  at  least  as  favorable  to 
Plans  as  those  obtainable  in  an  arm's 
length  transaction  with  an  unrelated 
party.  Second,  the  combined  total  of  all 
fees  and  other  considerayon  which  was 
received  by  EBPLife  and  its  Affiliates 
and  by  predecessors  of  such  Affiliates 
for  the  provision  of  services  to 
Employers  and  their  Plans  and  in 
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connection  with  the  purchase  of 
insLirance  contracts  has  not  exceeded 
"reasonable  compensation"  within  the 
meaning  of  section  408(b)(2)  and 
408(c)(2).  Third.  EBPLife,  its  agents  or 
Affiliates,  or  the  predecessors  of  such 
Affiliates,  have  not  been  trustees,  plan 
administrators,  fiduciaries  with 
discretionary  authority  over  the  assets  of 
the  Plan,  or  Employers  of  the  Plans. 
Neither  EBPLife  nor  its  Affiliates,  nor 
the  predecessors  of  such  Affiliates  have 
acted  as  fiduciaries  in  connection  with 
the  decision  by  the  Employer  to 
purchase  Stop-Loss  Policies  reinsured 
by  EBPLife  where  Affiliates  of  EBPLife 
or  predecessors  of  such  Affiliates  also 
provided  services.  Fourth,  the  Plans 
have  paid  no  commissions  with  respect 
to  the  reinsurance  of  the  Stop-Loss 
Policies,  nor  have  the  Plan  Fiduciaries 
received,  directly  or  indirectly  (i.e. 
through  any  Affiliates),  any 
compensation  or  other  consideration  for 
their  own  personal  account  from 
EBPLife,  any  of  its  Affiliates,  any 
predecessor  of  such  Affiliates,  or  other 
party  dealing  with  any  of  the  Plans  in 
connection  with  a  transaction  described 
herein.  Finally,  EBPLife  is  currently 
licensed  and  regulated  by  the  State  of 
Oklahoma  and  forty  (40)  other  states  in 
which  it  does  business.  It  is  represented 
that  EBPLife  has  complied  with  all 
applicable  state  insurance  laws  and 
regulations,  regarding  its  operations  and 
reserves  in  the  State  of  Oklahoma  where 
it  is  domiciled  and  licensed  to  do 
business  and  has  been  subject  to 
financial  audit  by  the  State  of  Oklahoma 
Department  of  Insurance  no  less 
fi^quently  than  once  every  three  vears. 
13.  It  is  represented  that  the  reinsurance 
arrangement  as  described  herein 
provides  additional  protection  to  the 
Plans.  In  this  regard,  the  issuing  Carriers 
of  the  Stop-Loss  Policies  are  primarily 
liable  for  all  claims  covered  by  such 
Stop-Loss  Policies  in  excess  of  the 
applicable  stop-loss  limits  under  such 
Stop-Loss  Policies.  However,  EBPLife  is 
also  liable  for  the  payment  of  claims 
covered  by  the  Stop-Loss  Policies  where 
such  policies  have  been  and  are 
reinsured  by  EBPLife.  In  this  way,  it  is 
represented  that  the  Plans  have  been 
and  will  be  protected  by  the  financial 
strength  of  two  insurance  companies 
rather  than  one.  Further,  because  in  the 
event  of  EBPLife's  insolvency,  the 
Carriers  remain  fully  liable  for  any 
unpaid  claims  against  the  Stop-Loss 
Policies,  it  is  represented  that  these 
Carriers  have  every  incentive  to  ensure 
that  EBPLife  has  not  engaged  in  and 
does  not  engage  in  questionable 
practices  which  might  affect  the 
reinsurance  of  the  risk  associated  with 


the  Stop-Loss  Policies.  For  this  reason, 
EBPLife  has  been  and  will  be  subject  to 
the  continuous  oversight  of  the  Clarriers 
that  issue  the  Stop-Loss  Pohcies 
reinsured  by  EBPLife. 

With  respect  to  practices  regarding 
claims  submitted  under  reinsured  Stop- 
Loss  Policies,  it  is  represented  that 
EBPLife  and  its  Affiliates,  and  any 
predecessors  of  such  Affihates  have 
followed  standard  claims  processing 
procedures.  In  this  regard,  it  is 
represented  that  the  Employer  has  had 
the  final  authority  regarding  the 
payment  or  nonpayment  of  each  claim. 
Further,  it  is  represented  that  EBPHealth 
did  not  exercise  fiduciary  authority  with 
respect  to  the  authorization  or 
disallowance  of  any  benefit  claims. 

In  order  to  assist  the  Employer;  (1)  To 
monitor  the  performance  of  EBPHealth 
in  the  processing  of  claims,  prior  to  the 
conversion,  and  to  monitor  die 
subsequent  performance  of  FIRST 
HEALTH  in  the  processing  of  claims;  (2) 
to  prevent  possible  abuse  involving 
claims  avoidance;  and  (3)  to  provide 
additional  safeguards  against  possible 
conflicts  of  interest,  it  is  represented 
that  EBPLife  and  its  Affiliates  have 
made  and  will  make  available,  or  the 
predecessors  of  such  Affiliates  have 
made  available  upon  request  by  the 
Employers  of  each  of  the  Plans  at  no 
additional  charge  full  and  detailed 
written  reports.  Such  reports  have 
provided  and  will  provide  certain 
information  which  permits  Employers 
to  verify  that  EBPLife  has  not  and  does 
not  delay  its  processing  or  pa\Tnent  of 
claims  in  order  to  avoid  coverage  under 
the  Stop-Loss  Policies  that  it  reinsures. 

Further.  First  Health  maintains  that 
the  larger  Employers  with  which  if  does 
business  can  be  assumed  to  be  more 
sophisticated  and  therefore  more  likely 
to  monitor  the  provision  of  claims 
administration  services  provided  by 
First  Health  and  to  understand  the 
issues  involved  in  this  exemption.  In 
addition.  First  Health  represents  that  the 
conversion  of  EBPHealth,  as  described 
above,  eliminated  the  possibility  that 
First  Health  could  exercise  discretion  in 
a  manner  intended  to  reduce  the 
potential  liability  of  EBPLife  under  the 
Stop-Loss  Policies.  In  this  regard,  it  is 
represented  that  the  claims  processing 
program  currently  adopted  by  First 
Health  and  the  implementation  of  its 
automated  claims  processing  system 
ensures  that  claims  administration 
cannot  in  any  way  be  affected  by  the 
identity  of  the  insurer  or  reinsurer  of  the 
Stop-Loss  Policies. 

14.  In  summary,  the  applicant 
represents  that  the  proposed 
transactions  meet  the  statutory  criteria 
of  section  408(a)  of  the  Act  because: 
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(a)  Each  transaction  was  effected  by 
EBPLifs  in  the  ordinary  course  of  its 
business  as  an  insurance  company; 

(b)  The  terms  of  each  transaction  were 
at  least  as  favorable  to  the  Plans  as  those 
negotiated  at  arm's-length  with 
unrelated  third  parties  under  similar 
circumstances. 

(c)  The  combined  total  of  all  fees  and 
other  consideration  received  by 
EBPLife,  its  Affiliates,  and  by  the 
predecessors  of  such  Affiliates  for  the 
provision  of  services  to  the  Employers 
and  their  Plans  and  in  connection  with 
the  purchase  of  insurance  contracts  was 
not  in  excess  of  "reasonable 
compensation"  within  the  meaning  of 
sections  408(b)(2)  and  408(c)(2)  of  the 
Act; 

(d)  Neither  EBPLife,  its  agents,  its 
Affiliates,  nor  the  predecessors  of  such 
Affiliates  have  served  as  trustees  (other 
than  as  non-discretionary  trustees  who 
do  not  render  investment  advice  with 
respect  to  any  of  the  assets  of  such 
Plans),  plan  administrators,  fiduciaries 
with  discretionary  authority  over  the 
assets  of  any  of  the  Plans,  or  Employers 
any  of  whose  employees  are  covered  by 
any  of  the  Plans; 

(e)  Neither  EBPLife.  its  AffiUates,  nor 
the  predecessors  of  such  Affiliates  have 
acted  in  connection  with  the  decision 
by  the  Employer  to  purchase  Stop-Loss 
Policies  reinsured  by  EBPLife; 

(f)  Plan  Fiduciaries  who  are 
independent  of  EBPLife  and  its 
Affiliates,  and  independent  of  the 
predecessors  of  such  Affiliates;  who  are 
sufficiently  knowledgeable  with  respect 
to  administration,  benefits,  funding,  and 
any  matters  related,  thereto  concerning 
such  Plans:  and  who  are  capable  of 
making  an  informed  and  independent 
decision,  have  been  responsible  for 
deciding  to  purchase  or  renew  the  Stop- 
Loss  Policies  reinsured  by  EBPLife  and 
for  executing  the  Administration 
Agreement  with  Affiliates  of  EBPLife  or 
have  been  responsible  for  executing 
Administration  Agreements  with 
predecessors  of  such  Affiliates  to 
provide  services  to  such  Plans; 

(g)  Plan  Fiduciaries  have  received  full 
and  detailed  written  disclosures, 
including  but  not  limited  to  a  copy  of 
the  Administration  Agreement  which 
among  other  things  disclosed  whether 
EBPLife  reinsured  risk  under  a  Stop- 
Loss  Policy  issued  to  the  Employer  or  a 
Plan  and  described  all  of  the  services 
provided  by  Affiliates  of  EBPLife,  or  by 
the  predecessors  of  such  AffiUates  to 
such  Plan  or  such  Employer,  prior  to  the 
decision  which  caused  Affiliates  of 
EBPLife  or  the  predecessors  of  such 
Affiliates  to  provide  services  to  the  Plan 
or  the  Employer  where  the  Employer 


also  piarchased  or  renewed  a  Stop-Loss 
Policy  reinsured  by  EBPLife; 

(h)  Plan  Fiduciaries  acknowledged  in 
writing  receipt  of  disclosures  with 
respect  to  the  transactions  described 
herein,  and  acknowledged  that  the 
decision  to  engage  in  such  transaction 
was  a  decision  made  in  a  fiduciary 
capacity,  and,  as  of  the  effective  date  of 
this  exemption,  approved  the  subject 
transaction; 

(i)  The  Plans  paid  no  commissions 
with  respect  to  the  reinsurance  by 
EBPLife  of  the  Stop-Loss  PoUcies. 

(j)  liie  Plan  Fiduciaries  did  not 
receive,  directly  or  indirectly  (i.e. 
through  any  Affiliates),  any 
compensation  or  other  consideration  for 
his  or  her  own  personal  account  from 
EBPLife,  any  of  its  AffiUates,  any 
predecessor  of  such  Affiliates,  or  other 
party  dealing  with  any  of  the  Plans  in 
connection  with  a  transaction  described 
in  this  exemption. 

(k)  EBPLife  and  its  AffiUates,  and  any 
predecessors  of  such  Affiliates  followed 
standard  claims  processing  practices 
regarding  any  claims  submitted  with 
respect  to  t)enefits  under  any  of  the 
Plans  covered  by  any  of  the  Stop-Loss 
PoUcies  reinsured  by  EBPLife; 

(1)  TTie  Employer  nad  final  authority 
regarding  the  payment  or  nonpayment 
of  any  and  all  claims  submitted  with 
respect  to  benefits  under  any  of  the 
Flans  covered  by  the  Stop-Loss  PoUcies 
reinsured  by  EBPLife; 

(m)  EBPLife  and  its  AffiUates  have 
made  and  will  make  available,  or  the 
predecessors  of  such  AffiUates  have 
made  available  upon  request  by  the 
Employers  of  each  of  the  Plans  at  no 
additional  charge  certain  information  to 
Employers; 

(n)  Regarding  its  operations  and 
reserves,  EBPLife  has  compUed  with  all 
applicable  requirements  of  law  and 
insurance  regulations  of  the  State  of 
Oklahoma,  where  it  is  domiciled  and 
Ucensed  to  do  business; 

(o)  EBPLife  has  been  subject  to  a 
financial  audit  by  the  Department  of 
Insurance  of  the  State  of  Oklahoma, 
where  it  is  domiciled  and  Ucensed  to  do 
business  no  less  frequently  than  once 
every  three  years; 

(p)  The  issuing  Carriers  of  the  Stop- 
Loss  Policies  are  fully  liable  for  all 
claims  covered  by  the  Stop-Loss  Policies 
in  excess  of  the  appUcable  stop-loss 
limits  imder  such  Stop-Loss  Policies; 

(q)  Where  the  Stop-Loss  Policies  are 
reinstired  by  EBPLife.  EBPLife.  as 
reinsurer,  is  fully  Uable  for  the 
payments  of  claims  under  such  Stop- 
Loss  PoUcies;  and 

(r)  Consultants  who  were  unrelated  to 
EBPLife.  its  AffiUates,  or  to  the 
predecessors  of  such  AffiUate,  soUcited 


bids  for  administrative  services  and/or 
Stop-Loss  PoUcies  on  behalf  of 
Employers  and  served  as  brokers  or 
agents  to  Employers  with  respect  to  the 
purchase  by  Employers  of  Stop-Loss 
PoUcies  reinsured  by  EBPLife; 

(s)  As  of  December  12. 1996,  EBPUfe, 
its  Affiliates,  and  the  predecessors  and 
successors  of  such  AffiUates  have  not 
and  will  not  offer  Stop-Loss  PoUcies 
reinsured  by  EBPLife  in  any  instance 
where  EBPLife  or  its  AffiUates  deal 
directly  with  Employers,  rather  than 
with  Consultants  representing  such 
Employers,  in  providing  services  to 
such  Employers  or  their  Plans; 

(t)  EBPLife.  its  AffiUates  have  retained 
or  shall  retain,  or  cause  to  be  retained, 
or  the  predecessors  of  such  Affiliates 
have  retained  or  caused  to  be  retained 
for  a  period  of  six  (6)  years  from  the  date 
of  any  transaction  the  records  necessary 
to  enable  certain  parties  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met. 

Notice  to  Interested  Persons 

Those  persons  who  may  be  interested 
in  the  pendency  of  the  requested 
exemption  include  the  Employers  who 
sponsor  the  Plans  and  the  Plan 
fiduciaries  of  such  Plans  for  which  First 
Health  and/ or  EBPHealth  provided  non- 
discretionary  administrative  services.  It 
is  possible  that  any  or  all  such 
Employers  also  choose  to  purchase 
Stop-Loss  PoUcies  reinsured  by  EBPLife. 
For  this  reason,  the  Department  has 
determined  that  the  only  practical  form 
of  providing  notice  to  interested  persons 
is  \he  distribution  by  the  applicant  by 
first  class  mail  of  a  copy  of  the  notice 
of  pendency  of  this  proposed  exemption 
(the  notice)  within  fifteen  (15)  days  of 
the  date  of  the  pubUcation  of  such 
Notice  in  the  Federal  Register  to  the 
Employers  who  sponsor  of  any  of  the 
Plans  for  which  First  Health  and/or 
EBPHealth  have  provided  services  as  of 
the  effective  date  of  this  proposed 
exemption.  Such  distribution  to 
interested  persons  shall  include  a  copy 
of  the  Notice,  as  pubUshed  in  the 
Federal  Register,  plus  a  copy  of  the 
supplemental  statement,  as  required, 
pursuant  to  29  CFR  2570.43(b)(2).  which 
shall  inform  such  interested  persons  of 
their  right  to  comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angelena  C.  Le  Blanc  of  the  Department, 
telephone  (202)  2l9-«883  (This  is  not  a 
toll-free  number.) 
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Smart  Chevrolet  Co.  Employees'  Profit 
Sharing  Retirement  Plan  (the  Plan) 
Located  in  Pine  Bluff,  Arkansas 

[Application  No.  D-104451 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10,  1990).  If 
the  exemption  is  granted  the  restrictions 
of  sections  406(a).  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  appUcation  of  section 
4975  of  the  Code,  by  reason  of  sections 
4975(c)(1)  (A)  through  (E)  of  the  Code 
shall  not  apply  to:  (1)  The  proposed 
secured  loans  (the  Loans)  by  the  Plan  to 
Motors  Finance  Company  (Motors),  a 
party  in  interest  with  respect  to  the 
Plan,  and  (2)  the  guaranty  of  such  Loans 
(the  Guaranty)  by  the  individual 
partners  of  Motors;  provided  that  the 
following  conditions  are  met:  (a)  The 
terms  and  conditions  of  the  Loans  are  at 
least  as  favorable  as  those  which  the 
Plan  could  have  received  in  similar 
transactions  with  an  unrelated  third 
party;  (b)  an  independent  fiduciary 
negotiates,  reviews,  approves,  and 
monitors  the  Loans  and  the  Guaranty 
under  the  terms  and  conditions,  as  set 
forth  in  paragraph  #6  below;  and  (c)  the 
balance  of  all  Loans  wiU  at  no  time 
exceed  15%  of  the  assets  of  the  Plan.^ 

Temporary  Nature  of  Exemption 

The  proposed  exemption  is  temporary 
and.  if  granted,  will  expire  five  (5)  years 
after  the  date  of  the  grant.  However,  the 
exemption  will  extend  until  the 
maturity  of  any  of  the  90  day  Loans 
made  within  the  5  year  period. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  which,  as  of 
December  31, 1995,  had  assets  totaling 
$3,385,217.  As  of  the  same  date,  the 
Plan  had  forty-five  (45)  participants. 
Richard  L.  Smart  (Mr.  Smart),  S.  Ray 
West,  Jr.  (Mr.  West).  Lee  Smart  (Lee)  and 
Roger  Smart  (Roger)  are  participants  in 
and  are  the  Advisory  Committee  of  the 
Plan.  Smart  Chevrolet  Company  (the 
Employer)  is  the  sponsor  of  the  Plan. 
The  Employer  sells  new  and  used 
automobiles  in  the  Pine  Bluff,  Arkansas 
area.  As  of  December  31. 1995,  the 
Employer  had  a  net  worth  of  $2,883,009. 


Mr.  Smart  is  the  president  of  and  a 
shareholder  in  the  Employer. 

2.  Motors  is  engaged  in  financing  the 
purchase  of  new  and  used  automobiles 
sold  by  the  Employer  to  its  customers. 
The  net  worth  of  Motors,  as  of  December 
31. 1995.  was  $300,000.  Certain  of  the 
principal  owners  of  the  Employer  are 
also  partners  in  Motors.  Mr.  Smart  is  a 
five  percent  (5%)  managing  partner  in 
Motors.  Meredith  S.  Maxwell,  Felix 
Smart,  Lee,  Roger  and  Mr.  West  each 
own  a  fifteen  percent  (15%)  partnership 
interest  in  Motors.  The  collective  net 
worth  of  the  partners  of  Motors,  as  of 
December  31,  1995,  was  $8,500,000.  The 
net  worth  of  the  partners  of  Motors 
includes  their  respective  interests  in 
Motors,  in  the  Employer,  and  in  certain 
notespayable  to  its  partners  by  Motors. 

3.  Tne  current  trustee  of  the  Plan  is 
Boatmen's  Trust  Company  of  Arkansas 
(Boatmen's  Trust),  the  successor  in 
interest  to  Worthen  Trust  Co..  Inc..  the 
trustee  at  the  time  PTE  92—43  (see  rep. 
4,  below)  was  granted.  Boatmen's 
National  Bank  of  Pine  Bluff  (BNBPB).  a 
sister  corporation  to  Boatmen's  Trust, 
participates  in  a  line  of  credit  to  supply 
the  Employer  and  Motors  with  operating 
funds  of  from  $100,000  to  $200,000 
daily.  Mr.  Smart  is  on  the  Advisory 
Board  of  BNBPB  and  is  a  shareholder  in 
Boatmen's  Bancshares,  Inc.,  the  parent 
of  Boatmen's  Trust  and  of  BNBPB. 

4.  On  July  8,  1985,  (50  FR  27863),  the 
Department  granted  an  exemption  (PTE 
85-121)  which  permitted  for  a  period  of 
seven  (7)  years  begiiming  July  8, 1985, 
certain  Loans  to  Motors  by  two 
employee  benefit  plans  (the  Plans)  then 
sponsored  by  the  Employer,  and  to  the 
guaranty  of  such  Loans  by  the  &nployer 
and  the  individual  partners  of  Motors. 
Subsequent  to  the  grant  of  PTE  85-121, 
the  Smart  Chevrolet  Employees 
Retirement  Plan,  one  of  the  Plans  which 
participated  in  the  exemption  for  PTE 
85-121.  was  merged  into  the  Plan.^°  On 
June  17,  1992,  (57  FR  27073),  the 
Department  granted  an  exemption  (PTE 
92-43)  which  permitted,  for  a  period  of 
five  (5)  years,  certain  Loans  by  the  Plan 
to  Motors. 

It  is  represented  that  under  the  two 
prior  exemptions  Motors  has  made  all 
payments  on  the  Loans  in  a  timely 
manner  and  has  never  defaulted  on  any 
of  the  Loans  made  by  the  Plans.  As  a 
result  of  such  Loans  made  pursuant  to 
PTE  92-43,  the  Plan  received  an  interest 
rate  of  between  5.50%  to  7.25%, 
depending  on  the  federal  discount  rate 
in  effect  at  the  time  such  Loans  were 


"  For  purposes  of  thU  proposad  exemption 
references  to  specific  provisions  of  Title  I  of  the 
Act.  unless  othei-Hrisa  specified,  refer  also  to  the 
corresponding  provisions  of  the  Code. 


'"All  refierences  in  this  Summary  of  Fact  and 
Representations  to  the  Plan  will,  if  applicable, 
include  both  Plans  prior  to  the  merger  unleas  the 
context  clearly  dictates  otherwise. 


executed.  Further,  though  the  principal 
balance  of  these  Loans  has  varied  from 
time  to  time,  the  terms  and  conditions 
of  each  of  the  Loans  complied  with  the 
requirements  set  forth  in  the 
exemptions.  The  aggregate  fair  market 
value  of  these  Loans  by  the  Plan  to 
Motors,  as  of  the  most  recent  annual 
report,  was  $818,449  which  represented 
24.18%  of  the  fair  market  value  of  the 
total  assets  of  the  Plan.  The  applicant, 
herein,  is  requesting  another  exemption 
which  will  permit  the  continuation  of 
such  Loans  (bi  a  period  of  five  (5)  years 
beginning  on  the  date  of  the  grant  of  this 
proposed  exemption.  However.  PTE  85- 
121  and  PTE  92-43  permitted  the  Plan 
to  invest  up  to  25%  of  its  assets  in  these 
Loans.  The  appUcant  has  represented 
that  with  respect  to  Loans  made 
pursuant  to  the  exemption  proposed 
herein,  the  Loans  will  not  exce«d  15% 
of  a^regate  Flan  assets. 

5.  Jess  P.  Walt  (Mr.  Walt)  has  agreed 
to  serve  as  the  independent  fiduciary. 
Mr.  Walt,  who  is  a  banker,  represents 
that  he  is  independent  in  that  none  of 
the  partners  of  Motors,  or  the 
stockholders,  officers,  or  directors  of  the 
Employer  are  officers  or  directors  of  the 
bank  where  Mr.  Walt  is  employed.  In 
addition,  Mr.  Walt  represents  that  none 
of  these  persons  are  stockholders  of  the 
bank  that  employs  Mr.  Walt,  except 
Felix  Smart,  who  owns  35  of  the  7,500 
outstanding  shares,  which  represent  a 
.47%  ownership  percentage  of  the  bank. 
It  is  represented  that  the  partners  of 
Motors,  the  Employer  and  its  officers, 
directors,  and  shareholders  do  not  have 
any  loans  or  accounts  outstanding  at  the 
bank  which  employs  Mr.  Walt.  Further, 
the  bank  which  employs  Mr.  Walt 
represents  that  it  does  not  participate  in 
the  line  of  credit  extended  to  Motors  by 
BNBPB. 

Mr.  Walt  represents  that  he  is 
quaUfied  to  act  on  behalf  of  the  Plan  in 
that  he,  as  a  bank  officer,  has  been 
involved  for  many  years  in  making 
automobile  installment  loans  and 
evaluating  credit  and  collateral 
considerations  related  to  such  loans.  Mr. 
Walt  also  represents  that  he  is 
knowledgeable  in  selecting  appropriate 
rates  of  return  on  short  term 
investments  and  will  be  continuously 
aware  of  the  fluctuations  in  short  term 
interest  rates  and  the  alternative  low 
risk  short  term  investments  that  would 
be  available  to  the  Plan. 

6.  Mr.  Walt  will  accept  fiduciary 
responsibiUty  with  respect  to  the 
proposed  transactions.  In  this  regard. 
Mr.  Walt  wall  be  responsible  for 
determining  whether  it  is  advisable  for 
the  Plan  to  enter  into  the  Loans  and  the 
Guaranty  which  are  the  subject  of  this 
proposed  exemption  and  to  continue  to 
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participate  in  such  transactions,  taking 
into  account  the  rate  of  return  of  such 
investment  and  the  liquidity  and 
diversification  of  the  Plan. 

It  is  represented  that  Mr.  Walt  will 
approve  Loans  in  an  amount  not  to 
exceed  fifteen  percent  (15%)  of  the 
assets  of  the  Plan,  provided  that  all  of 
the  terms  and  conditions  described 
herein  are  met."  All  Loans  will  have  a 
maturity  of  ninety  (90)  days  and  will 
bear  interest  at  a  rate  which  is  two 
percentage  points  above  the  faderal 
discount  rate.  Mr  Walt  represents  that 
such  interest  rate  reflects  the  prevailing 
fair  market  interest  rate  on  comjjarable 
investments.  Mr.  Wall  represents  that  he 
will  receive  copies  of  all  the  promissory 
notes  evidencing  the  Loans  in  order  to 
insure  that  the  interest  rate  is  two 
percent  (2%)  above  the  federal  discount 
rate.  If  at  any  time  a  rate  of  two 
percentage  points  above  the  federal 
discount  rate  is  not  reflective  of  the 
prevaihng  fair  market  rate  of  return  on 
a  comparable  ninety  (90)  day 
investments,  Mr.  Walt  indicates  that  the 
Loans  should  be  liquidated  at  the  next 
maturity  date,  or  the  yield  on  such 
Loans  be  increased  to  the  then 
prevailing  fair  market  rate. 

The  Loans  will  be  secured  by  all  of 
the  installment  sale  contracts  (the 
Contracts)  of  Motors.  As  of  December 
31.  1995.  Motors  had  833  outstanding 
Contracts  totaling  $5,597,582.  with  an 
average  balance  of  $6,720  per  Contract. 
Mr.  Walt  has  represented  diat  he  wall 
examine  the  security  agreement  and 
financing  statements  with  regard  to  the 
Contracts  and  will  ascertain  that  the 
Plan's  security  interest  in  all  of  the 
Contracts  is  properly  executed,  and  that 
such  seciirity  interest  is  perfected  by 
properly  filed  financing  statements  in 
conformity  with  the  Uniform 
Commercial  Code,  as  adopted  in 
Arkansas.  It  is  represented  that  Mr. 
Walt,  through  a  combination  of  monthly 
reports  from  Boatmen's  and  monthly 
Certification  of  Compliance  Statements 
signed  by  Mr.  Smart,  will  insure  that  at 
all  times  the  aggregate  face  value  of  the 
Contracts  equals  at  least  200%  of  the 
total  outstanding  balance  of  the  Loans. 
It  is  further  represented  that  if  at  the  end 
of  any  month  the  report  from  Boatmen's 
indicates  that  the  aggregate  face  value  of 
the  Contracts  does  not  equal  at  least 
200%  of  the  total  outstanding  balance  of 
the  Loans,  Mr.  Walt  wrill  direct  Motors 
to  pay  the  Plan  an  amoimt  sufficient  to 


"As  noted  above  in  rep.  4.  PTE's  85-121"  and  92- 
43  permitted  the  Plan  to  invest  up  to  25%  of  its 
assets  in  these  Loans.  The  applicant  has  represented 
that  no  more  than  15%  of  the  Plan's  assets  will  be 
invested  in  the  Loans  under  the  exemption 
proposed  herein. 


bring  the  Loans  into  compliance  with 
the  200%  collateral  requirement. 

Mr.  Walt,  on  behalf  of  the  Plan,  has 
accepted  the  commitment  of  the 
Employer  and  Motors  that  the  Contracts 
will  conform  to  the  following  loan 
policy  guidelines:  (a)  A  complete  credit 
history  will  be  performed  for  each 
customer;  (b)  a  customer's  credit  history 
will  be  analyzed  together  with  the 
customer's  equity  and  the  terms  of  the 
Loan;  (c)  depending  on  the  use  of  the 
vehicle,  a  customer  equity  of  fi-om  10% 
to  30%  will  be  required;  (d)  with  an 
extension  of  six  months  available  in 
circumstances  of  minimal  vehicle  use, 
the  maximum  term  of  any  of  the 
Contracts  will  be  60  months  on  new  and 
current  year  used  vehicles,  54  months, 
42  mondis.  36  months,  and  24  months, 
respectively,  on  one,  two,  three,  four, 
and  five  year  old  vehicles;  (e)  prior  to 
closing  on  any  Contracts,  a  written 
certificate  of  insurance  from  an 
insurance  agent  will  be  required 
showing  that  the  automobile  is  covered 
for  physical  damage  with  no  more  than 
a  $250  deductible;  (f)  such  insurance 
coverage  includes  fire,  theft,  and  other 
perils  and  shows  Motors  as  loss  payee; 
and  (g)  Motors  will  employ  a  full  time 
collector  and  strict  management 
supervision  will  be  maintained  daily 
over  collections. 

Motors  has  represented  that,  if  at  any 
time,  it  changes  the  above-described 
loan  policy  guidelines  it  will  notify  Mr. 
Walt.  Therefore,  it  is  the  responsibility 
of  Mr.  Walt  to  determine  whether  such 
changes  materially  affect  the  value  of 
the  Contracts.  Mr.  Walt  represents  that 
if  the  value  of  the  Contracts  is  materially 
affected,  such  Contracts  will  be 
excluded  from  the  collateral  which 
secures  the  Loans  by  the  Plan  to  Motors. 

The  Loans  will  also  be  secured  by  the 
Guaranty  of  the  partners  of  Motors.  In 
this  regard,  the  partners  of  Motors  have 
executed  a  blanket  Guaranty  in  order  to 
satisfy  the  requirements  of  PTE  92—43. 
Mr.  Walt  is  responsible  for  ascertaining 
that  any  Loans  entered  by  the  Plan 
pursuant  to  this  proposed  exemption  are 
also  covered  by  this  blanket  Guaranty 
or,  if  necessary,  a  new  Guaranty  will  be 
executed.  In  addition,  it  is  represented 
that  all  of  the  partners  in  Motors  are 
jointly  and  severally  Uable  for  the  debts 
of  the  partnership,  specifically 
including  the  Loans. 

It  is  represented  that  from  time  to 
time  in  order  to  secure  its  line  of  credit 
to  Motors,  Boatmen's  may  take  a 
security  interest  in  the  Contracts. 
However,  it  is  represented  that  such 
security  interest  will  at  all  times  be 
subordinated  to  200%  of  the 
indebtedness  of  Motors  to  the  Plan. 
Further,  it  is  represented  that  other 


notes  payable  from  Motors  to  its 
partners  will  be  subordinated  to  the 
Loans.  As  of  December  31, 1995,  a  total 
amoimt  of  $3,536,123  was  due  to  the 
partners  of  Motors  under  the  terms  of 
the  notes,  but  such  amount  was 
subordinated,  to  the  indebtedness  of 
Motors  to  the  Plans  inciured  under  PTE 
92-43. 

In  addition,  it  is  represented  that  all 
of  the  Contracts  provide  Motors  with 
recourse  against  the  Employer  for  the 
amount  of  any  defaulted  Contracts.  In 
this  regard,  should  there  be  defaults  on 
any  of  the  Contracts,  it  is  represented 
that  the  Employer  will  repurchase  such 
Contracts  from  Motors  after  giving  legal 
notice  !o  the  customer  under  Arkansas 
law.  Once  the  Employer  repurchases 
any  defaulted  Contracts,  the  Employer, 
not  Motors,  will  repossess  the  vehicles. 
The  Employer  has  informed  the 
Department  that  for  1995  and  1996.  the 
average  number  of  Contracts  equaled 
818.  Of  these  Contracts  forty  (40) 
vehicles  were  repossessed  in  1995  and 
twenty  (20)  vehicles  were  repossessed 
in  1996.  The  Employer  maintains  that 
defaults  and  repossessions  constitute  a 
very  small  percentage  of  the  total 
number  of  Contracts  outstanding  at  any 
time. 

In  addition  to  the  responsibilities 
outlined  above,  Mr.  Walt  is  responsible 
for  monitoring  Motors'  compliance  with 
the  terms  of  the  Loans  and  the  Guaranty. 
In  this  regard,  Mr.  Walt  has  reviewed 
certain  monthly  reports  (the  Monthly 
Reports)  which  have  been  furnished  to 
]oe  D.  Ratliff,  second  successor 
independent  fiduciary;  Pine  Bluff 
National  Bank,  first  successor 
independent  fiduciary;  and  the  First 
National  Bank  of  Altheimer,  the 
independent  fiduciary  under  PTE  85- 
121.  Mr.  Walt  represents  that  such 
Monthly  Reports  are  appropriate  for  the 
purposes  of  monitoring  the  proposed 
transactions.  If  this  proposed  exemption 
is  granted,  it  is  represented  that  similar 
Monthly  Reports  will  be  provided  to  Mr. 
Walt  smd  will  be  reviewed  monthly  by 
Mr.  Wah,  or  more  frequently,  as  Mr. 
Walt  determines  is  necessary. 

In  addition,  Mr.  Walt  is  responsible 
for  receiving  and  reviewing  the  monthly 
financial  statements  for  Motors  and  for 
the  Employer  and  annual  financial 
statements  of  the  partners  of  Motors.  Mr. 
Walt  represents  that  this  information 
wrill  assist  him  in  monitoring  the  credit 
worthiness  of  the  Employer  and  Motors. 
If  there  are  any  material  decreases  in  the 
net  worth  of  any  of  the  parties  involved, 
it  is  represented  that  Mr.  Walt  wdll 
Uquidate  the  Loans  at  the  next  maturity 
date.  In  this  regard.  Mr.  Walt  represents 
that  he  places  the  most  significance  on 
the  abihty  of  the  Employer  to 
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repurchase  any  of  the  Contracts  that  are 
in  default  and  considers  the  net  worth 
of  the  partners  of  Motors  to  be  a 
secondary  source  of  protection  for  the 
Plan.  Mr.  Walt  further  represents  that  if, 
in  reviewing  the  monthly  financial 
statements  of  the  Employer,  he 
determines  that  a  decrease  in  the  net 
worth  of  the  Employer  has  impaired  the 
Employer's  ability  to  repurchase  any  of 
the  Contracts,  he  will  carefully  review 
the  aggregate  net  worth  of  the  partners 
of  Motors.  After  such  review,  if  he 
determines,  based  on  his  banking 
experience,  judgment,  and  other  factors, 
that  the  Plan  is  not  properly  protected, 
Mr.  Walt  will  instruct  Boatmen's  to 
Uquidate  the  Loans  at  the  next  maturity 
date.  In  the  event  of  a  default  by  Motors 
on  the  Loans,  Mr.  Walt  will  be 
responsible  for  taking  all  necessary 
steps  to  protect  the  Plan  and  for 
enforcing  all  of  the  rights  of  the  Plan, 
including  pursiiing  the  partners  of 
Motors  under  the  terms  of  the  Guaranty. 

In  the  opinion  of  Mr.  Walt,  the  terms 
and  conditions  of  the  Loans  and 
Guaranty  are  based  on  arm's  length 
considerations.  After  reviewing  the 
proposed  transactions,  Mr.  Walt 
represents  that  he  would  make  the 
Loans  under  the  same  terms  to  Motors. 
In  conclusion,  Mr.  Walt  has  determined 
that  the  proposed  transactions  are  in  the 
best  interest  of  the  Plan  and  its 
participants  and  beneficiaries  for  the 
following  reasons:  (a)  The  Loans  by  the 
Plan  to  Motors  are  well  collateralized; 
(b)  the  risk  of  loss  to  the  Plan  is  almost 
non-existent;  (c)  the  ninety  (90)  day 
maturity  of  the  Loans  will  enable  the 
Plan  to  shift  its  investments  from  the 
Loans  in  a  short  period  of  time,  if 
necessary  to  provide  liquidity  to  the 
Plan;  (d)  the  yield  to  the  Plan  is 
approximately  227  basis  points  greater 
than  that  of  a  ninety  (90)  day  bank 
certificate  of  deposit:  (e)  the  rate  of 
return,  which  will  at  all  times  be  two 
percentage  points  above  the  federal 
discoimt  rate,  prevents  the  Plan  from 
becoming  locked  into  a  below  market 
interest  rate  and  insures  a  favorable  rate 
on  a  continuing  basis:  and  (f) 
administration  of  the  proposed 
transactions  should  generate  less 
expense  than  that  of  other  investments. 

7.  The  applicant  maintains  that  the 
wide  diversity  of  customers  executing 
the  Contracts  significantly  spreads  the 
risk  to  the  Plan.  Further,  the  Employer 
will  bear  all  costs  of  filing  the 
application  for  exemption,  providing 
notice  to  interested  persons,  and  paying 
for  the  services  rendered  by  Mr.  Walt,  as 
independent  fiduciary,  to  the  Plan.  In 
addition,  it  is  represented  that 
throughout  the  five  (5)  year  duration  of 
this  proposed  exemption,  the  Plan  will 


not  pay  any  fees,  expenses,  or 
commissions  in  connection  with  the 
proposed  transactions. 

8.  In  siunmary,  the  applicant 
represents  that  the  Loans  will  satisfy  the 
criteria  of  section  408(a)  of  the  Act  as 
follows:  (a)  Mr.  Walt,  the  independent 
fiduciary  of  the  Plan,  has  agreed  to 
review,  approve,  and  monitor  the  terms 
of  the  Loans  and  the  Guaranty;  (b)  Mr. 
Walt  has  represented  that  the  Loans  will 
be  in  the  bcH^  interest  of  the  participants 
and  beneficiaries  of  the  Plan:  (c)  the 
Loans  will  be  short  term  loans  limited 
to  no  more  than  15%  of  the  assets  of  the 
Plan;  (d)  the  Loans  vtriU  be  collateralized 
by  a  perfected  secxirity  interest  in  the 
Contracts;  (f)  the  face  amoimt  of  the 
Contracts  will  at  all  times  exceed  200% 
of  the  total  amount  of  the  Loans;  (g)  the 
Loans  are  guaranteed  by  the  partners  of 
Motors;  (h)  the  terms  of  the  Contracts 
provide  Motors  with  recourse  to  the 
Employer  in  the  event  of  a  default  on 
any  of  the  Contracts;  and  (i)  the  Plan 
will  receive  a  return  on  the  Loans  of  at 
least  two  percentage  points  above  the 
federal  discount  rate  which  is 
represented  to  be  the  prevailing  fair 
market  rate  of  return  on  comparable 
investments. 

FOR  FURTHER  INFORaiATION  COHTACT:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll  free  number.) 

Ronald  L.  Chez  (Mr.  Chez)  IRA  and 
Lawrence  G.  Kuntz  (Mr.  Kuntz)  IRA 
(Collectively;  the  IRAs)  Located  in 
Chicago,  Illinois  and  Wilmington, 
Delaware.  Respectively 

[Application  Nos.  D-10359  and  D-10360] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  C.F.R.  Part 
2570,  Subpart  B  (55  FR  32836,  32847, 
August  10, 1990.)  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
apphcation  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to:  (a)  the  proposed  sale  by  the  IRAs  of 
certain  closely  held  stock  (the  Stock)  to 
Happy  Valley  Corporation  (the 
Corporation),  the  issuer  of  the  Stock  and 
an  unrelated  third  party  with  respect  to 
the  IRAs;  and  (b)  the  subsequent 
repurchase  of  the  Stock  from  the 
Corporation  by 

Mr.  Chez  and  Mr.  Kuntz,  fiduciaries 
and  disqualified  persons  with  respect  to 
the  IRAs;  provided  that  the  following 
conditions  are  met: 


1.  The  sale  and  the  repurchase  of  the 
Stock  will  be  one-time  transactions  for 
cash; 

2.  The  transactions  described  in  (1) 
above  will  take  place  on  the  same 
business  day; 

3.  Mr.  Chez  and  Mr.  Kuntz,  in  their 
individual  capacity,  will  purchase  the 
same  shares  of  the  Stock,  as  those  that 
were  sold  to  the  Corporation  by  the 
IRAs.  The  stock  transfer  records  of  the 
Corporation  will  evidence  that  this  is 
the  case;  and 

4.  The  amount  paid  to  the  IRAs  for  the 
Stock  will  be  the  fair  market  value  of  the 
Stock  determined  at  the  time  of  the  sale 
by  a  qualified  independent  appraiser. 
Mr.  Qiez  and  Mr.  Kuntz  will  purchase 
the  Stock  frt>m  the  Corporation  for  the 
same  consideration  as  was  received  by 
the  IRAs  for  the  sale  of  the  Stock. 

Summary  of  Facts  and  Representations 

1.  The  IRAs  are  self-directed 
individual  retirement  accounts.  The 
Trustee  for  the  IRAs  is  Delaware  Charter 
Guarantee  &  Trust  Company.  In 
December  1995,  Mr.  Kuntz  invested 
$12,500  of  his  IRA  assets  in  1250  shares 
of  the  Stock,  and  Mr.  Chez  invested 
$50,000  of  his  IRA  assets  in  5000  shares 
of  the  Stock.  The  investment  in  the 
Stock  represents  approximately  90%  of 
Mr.  Kuntz's  IRA,  and  virtually  100%  of 
Mr.  Chez's  IRA  is  invested  in  the 
Stock.  '2  The  IRAs  hold  a  minority 
interest  in  the  Corporation,  whereby  Mr. 
Kuntz's  IRA  holds  2.25%  of  the 
outstanding  shares  of  the  Stock,  and  Mr. 
Chez's  IRA  holds  9%  of  the  outstanding 
shares.  The  Stock  is  closely  held. 

The  applicant  represents  that  Mr. 
Chez  and  Mr.  Kuntz  are  related  to  the 
Corporation  only  as  investors  through 
their  IRAs  and  do  not  have  any  other 
business  or  personal  relationship  with 
each  other.  Mr.  Kuntz  and  Mr.  Chez 
learned  about  the  investment 
opportunity  through  business  contacts 
and  made  the  decision  to  invest  in  the 
Stock  because  they  anticipated  capital 
gain  appreciation. 

2.  The  issuer  of  the  Stock  is  the 
Corporation,  an  flUnois  corporation  in 
the  restaurant  business.  The  Corporation 
was  incorporated  in  April  1995,  and  on 
May  19, 1995  it  elected  "S"  Corporation 
status  for  the  tax  year  ending  December 
31,  1995. 

Subsequently,  the  Corporation 
determined  to  raise  additional  capital 
and  on  May  20,  1995  prepared  an 
offering  memorandum  for  the  Stock  (the 
Memorandum).  The  Memorandum 
disclosed  that  the  Corporation  elected 


''It  is  represented  that  Mr.  Chez  has  numerous 
IRAs.  and  the  investment  in  the  Stock  represents 
less  th«n  1  %  of  the  aggregate  assets  of  these  IRAs. 
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subchapter  "S"  status  and  intended  to 
operate  as  such.  As  such,  the 
Corporation  had  only  one  class  of  stock 
and  the  offering  was  limited  to  no  more 
than  35  potential  shareholders.  Under 
Internal  Revenue  Service  (IRS)  rules, 
only  qualified  shareholders  may  hold 
shares  of  a  subchapter  "S"  corporation. 

3.  On  July  27.  1995.  the  Corporation 
accepted  a  subscription  agreement  from 
Mr.  Chez.  The  subscription  agreement 
stated  that  Mr.  Chez  was  purchasing  the 
Stock  as  investment  for  his  IRA.  On 
December  4.  1995.  the  Corporation 
issued  the  Stock  in  Mr.  Chez's  name. 
However,  on  December  20,  1995,  at  the 
request  of  Mr.  Chez,  the  Corporation 
issued  a  replacement  stock  certificate  to 
Mr.  Chez's  IRA. 

On  August  1,  1995,  Mr.  Kuntz 
subscribed  for  Stock  shares  in  his  own 
name.  On  December  20,  1995,  at  the 
request  of  Mr.  Kuntz.  the  Corporation 
issued  a  replacement  stock  certificate  to 
Mr.  Kuntzs  IRA. 

4.  However,  during  the  preparation  of 
the  Corporation's  income  tax  return  for 
the  year  1995.  the  Corporation's 
accountants  discovered  that  pursuant  to 
IRS  Revenue  Ruling  92-73.  the  IRAs  are 
not  permissible  shareholders  of  a 
subchapter  "S  "  corporation  under 
section  1361  of  the  Internal  Revenue 
Code  (the  Code).'^  Therefore,  the 
issuance  of  the  Stock  to  the  IRAs 
terminated  the  Corporation's  subchapter 
"S"  status  for  the  year.  The  applicant 
represents  that  the  Corporation  has 
received  relief  from  the  IRS  under 
section  1362(f)  of  the  Code.  However,  as 
a  condition  of  the  IRS  relief,  the  IRAs 
will  be  required  to  terminate  their 
ownership  of  the  Stock. 

5.  Therefore,  the  applicant  requests 
exemptive  relief  for  the  sale  of  the  Stock 
by  the  IRAs  back  to  the  Corporation,  the 
issuer  of  the  stock,  and  the  subsequent 
repurchase  of  the  Stock  by  Mr.  Chez  and 
Mr.  Kuntz.  in  their  individual  capacity. 
By  letter  dated  May  22, 1997,  the 
attorneys  for  the  Corporation  (the 
Attorneys)  represent  that  the  transaction 
must  be  structured  through  the 
Corporation.  The  Attorneys  believe  that 
the  redemption  and  resale  of  the  Stock 


<Mn  this  regard.  Revenue  Ruling  92-73  also 
provides  thai  if  a  shareholder  inadvertently  causes 
a  termination  of  an  "S"  carporation  by  transferring 
stock  to  a  trust  that  qualifies  as  an  individual 
retirement  account  under  section  408(a)  of  the 
Code,  relief  may  be  requested  under  section  1362(0 
of  the  Code  and  the  regulations  thereunder.  Section 
1362(fl  of  the  Code  provides  that  notwithsundlng 
an  event  terminating  subchapter  "S"  status  of  a 
corporation,  if  the  IRS  determines  that  the 
termination  was  inadvertent  the  IRS  can  waive  the 
effect  of  the  terminating  event  for  any  period,  if  the 
corporation  timely  corrects  the  event,  and  if  the 
corporation  and  the  shareholders  agree  to^  treated 
as  if  the  election  has  been  in  effect  for  such  a 
period. 


is  consistent  with  section  1362(fK3)  of 
the  Code  which  requires  that  steps  be 
taken  so  that  the  Corporation  is  once 
more  a  small  business  corporation. 
Because  section  1361(b)(1)  of  the  Code 
which  defines  "small  business 
corporation"  does  not  permit  an  IRA  to 
be  a  shareholder  in  such  a  corporation, 
the  Attorneys  believe  that  removing 
non-permitted  shareholders  is  most 
effective  where  the  transaction  is 
completely  reversed.  Because  the  Stock 
was  originally  issued  to  the  IRAs  by  the 
Corporation,  the  Attorneys  propose  to 
reverse  the  transaction  through  the 
redemption  and  the  resale.  The 
Attorneys  also  represent  that  this  factual 
situation  was  examined  by  the  IRS 
when  it  issued  a  ruling  dated  April  11. 
1997,  granting  the  Corporation  relief 
under  section  1362(f)  of  the  Code. 

6.  The  applicant  submitted  an 
appraisal  dated  May  7.  1997,  regarding 
shares  of  the  Stock  (the  Appraisal).  The 
Appraisal  was  prepared  by  Blackman 
Kallick  Bartelstein.  LLP  (BKB),  certified 
public  accountants,  who  are 
independent  of  the  parties  involved  in 
the  subject  transactions.  In  the 
Appraisal,  Michael  Dorman  of  BKB 
relied  primarily  on  the  net  book  value 
and  capitalized  earnings  approaches, 
and  determined  that  the  fair  market 
value  of  the  Stock  was  $7.20  per  share 
as  of  April  27, 1995.  and  $10.10  per 
share  as  of  March  23, 1997.  As  a  result, 
both  IRAs  will  realize  a  gain  for  the  time 
period  that  the  IRAs  held  the  Stock. 

Pursuant  to  the  terms  of  the 
exemption,  BKB  will  update  the 
Appraisal  at  the  time  the  transactions 
take  place  and  the  Stock  will  be  sold  at 
its  fair  market  value  as  of  the  date  of 
sale.  Mr.  Chez  and  Mr.  Kuntz  will 
purchase  the  Stock  from  the  Corporation 
for  the  same  consideration  as  was 
received  by  the  IRAs  for  the  sale  of  the 
Stock. 

7.  In  summary,  the  applicant 
represents  that  the  transaction  satisfies 
the  statutory  criteria  of  section 
4975(c)(2)  of  the  Code  because: 

1.  The  sale  and  the  repurchase  of  the 
Stock  will  be  one-time  transactions  for 
cash; 

2.  The  transactions  described  in  (1) 
above  will  take  place  on  the  same 
business  day; 

3.  Mr.  Chez  and  Mr.  Kuntz,  in  their 
individual  capacity,  will  purchase  the 
same  shares  of  the  Stock,  as  those  that 
were  sold  to  the  Corporation  by  the 
IRAs,  The  stock  transfer  records  of  the 
Corporation  will  evidence  that  this  is 
the  case;  and 

4.  The  amount  paid  to  the  IRAs  for  the 
Stock  will  be  the  fair  market  value  of  the 
Stock  determined  at  the  time  of  the  sale 
by  a  qualified  independent  appraiser. 


Mr,  Chez  and  Mr.  Kunt2  will  purchase 
the  Stock  from  the  Corporation  for  the 
same  consideration  as  was  received  by 
the  IRAs  for  the  sale  of  the  Stock. 

Notice  to  Interested  Persons 

Because  Mr.  Kuntz  and  Mr.  Chez  are 
the  sole  participants  of  their  respective 
IRAs.  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  30  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ekaterina  A.  Uzlyan  of  the  Department 
at  (202)  219-888'3.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  imder  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act.  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to.  and 
not  in  derogation  of.  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 


1     n •_» 
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representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  3rd  day  of 
July  1996. 

Ivan  Strasfeld, 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 

[FR  Doc.  97-18128  Filed  7-10-97;  8:45  am] 

ULUNG  CODE  4S10-29-P 


NATIONAL  INSTITUTION  FOR 
LITERACY 

[CFDA.  No.  84.257B] 

Learning  Disabilities  Training  and 
Dissemination  Grants;  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year  1997 

AGENCY:  National  Institute  for  Literacy 

(NIFL). 

ACTION:  Notice. 

PURPOSE:  The  purpose  of  the  Learning 
Disabilities  Training  and  Dissemination 
(LDTD)  grant  program  is  to  build  the 
capacity  of  adult  education  and  literacy 
service  delivery  systems  and  other 
human  resource  development  systems 
to  meet  the  educational  and  training 
needs  of  adults  with  learning 
disabilities. 

In  order  to  achieve  this  purpose. 
LDTD  grantees  will  collaborate  with  the 
National  Institute  for  Literacy's  National 
Adult  Literacy  and  Learning  Disabilities 
(ALLD)  Center  (the  Center),  and  with 
each  other,  to  help  selected  systems  (1) 
adapt  existing  policies  and  programs  for 
training  and  service  delivery  to  better 
meet  the  needs  of  adults  with  learning 
disabilities,  and  (2)  use  the  Center's 
Tool  Kit  for  Literacy  Providers  Serving 
Adults  with  Learning  Disabilities  (the 
Took  Kit)  as  a  primary  mechanism  for 
adapting  policies  and  programs  for 
training  and  service  delivery. 

The  NIFL's  overarching  goal  for  LDTD 
grants  is  to  develop  and  implement,  in 
cooperation  with  the  Center, 
mechanisms  for  supporting  systemic 
change  in  the  provision  of  services  to 
adults  with  learning  disabilities.  In  the 
case  of  these  grants,  systemic  change 
will  involve  (1)  improving  teaching  and 
learning  processes  for  adults  with 
learning  disabilities,  (2)  supporting 
training  and  technical  assistance  in  the 
use  of  instructional  methods  and 
materials  that  have  shown  success  with 
adults,  and  (3)  working  with 
administrators  for  state,  regional,  and 


national  systems  to  achieve  the 
adoption  of  effective  policies  and 
programs  that  support  the  provision  of 
quality  educational  opportunities  for 
adults  with  learning  disabilities. 

LDTD  grantees  will  work 
collaboratively  with  the  Center  and  each 
other  as  part  of  a  national  strateg>'  that 
'  leads  to  widespread  awareness  and  use 
of  the  Center's  resources,  and  that  offers 
an  in-depth,  long  term  approach  to 
improving  education  and  training 
service  delivery  for  adults  with  learning 
disabilities. 

Deadline  for  Tmnsmittal  of 
Applications:  Applications  must  be 
mailed  on  or  before  August  29,  1997.  If 
hand-delivered,  the  application  must  be 
received  at  the  address  specified  in  this 
notice  by  5:00  p.m.  on  the  deadline 
date. 

Eligible  Applicants:  Public  and 
private  non-profit  agencies,  institutions, 
and  organizations  that  administer  or 
support  state,  regional,  or  national  adult 
education  and  literacy  service  delivery 
systems  or  related  human  resource 
service  delivery  systems,  and  consortia 
of  such  agencies,  institutions,  and 
organizations. 

Available  Funds:  Apporximately 
$250,000  for  the  first  year. 

Estimated  Average  Size  of  Awards: 
Approximately  $75,000  per  grant  for  the 
first  year.  Funding  for  subsequent  years 
is  likely  to  increase,  with  annual  grants 
unlikely  to  exceed  $150,000.  subject  to 
availability  of  funds  and  the  approval  of 
continuation. 

Estimated  Number  of  Awards:  2-4 
awards  in  the  form  of  cooperative 
agreements.  At  least  one  award  will  be 
made  to  one  of  each  of  the  following:  (1) 
A  public,  state-based  agency  that 
administers  programs  for  literacy  or 
other  human  services,  or  a  consortium 
headed  by  such  an  agency;  and  (2)  a 
national  private  non-profit  volunteer 
organization  that  administers  or 
supports  literacy  or  other  human 
services,  or  a  consortium  headed  by 
such  an  organization. 

Project  Period:  Three  years, 
contingent  on  satisfactory  performance 
during  each  year,  with  the  possibility  of 
renewal  for  subsequent  years. 

Note:  The  National  Institute  for  Literacy  is 
not  bound  by  any  estimates  in  this  notice. 

Applicable  Regulations:  For  purposes 
of  administering  these  grants,  the 
National  Institute  for  Literacy  has 
adopted  the  following  regulations 
included  in  the  Education  Department 
General  Administrative  Regulations 
(EDGAR):  34  CFR  part  74;  34  CFR  75.50; 
75.51;  75.102;  75.104;  75.112-192; 
75.200  (b)(2),  (b)(4);  75.201;  75.215-222; 


75.234-236;  75.251-253;  75.500; 
75.620-621;  34  CFR  Parts  77,  80,  82,  85. 

The  selection  criteria  used  for  this 
competition  are  set  out  in  this  Notice. 
While  the  criteria  are  based,  in  part,  on 
those  used  generally  by  the  U.S. 
Department  of  Education,  they  have 
been  adapted  by  the  NIFL  to  meet  the 
needs  of  this  program.  While  the  NIFL 
is  associated  with  the  Departments  of 
Education.  Labor,  and  Health  and 
Human  Services,  the  policies  and 
procedures  regarding  rulemaking  and 
administration  of  grants  are  not  adopted 
by  the  NIFL  except  as  expressly  stated 
in  this  Notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Green,  National  Institute  for 
Literacy,  800  Connecticut  Avenue.  NW, 
Suite  200.  Washington.  IX)  20006-2712. 
Telephone:  202-632-1509.  FAX:  202- 
632-1512.  E-mail:  sgreen@nifl.gov.  For  a 
complete  application  package,  contact 
Darlene  McDonald  at  202-632-1525.  E- 
mail:dmcdonald@nifl.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8:00  a.m.  and 
8:00  p.m.,  Eastern  Standard  Time, 
Monday  through  Friday. 

For  information  about  the  National 
Adult  Literacy  and  Learning  Disabilities 
Center,  applicants  must  contact  the 
National  Institute  for  Literacy  The 
Center  has  been  advised  to  refer  all  such 
requests  to  the  NIFL. 

friformation  about  the  Center,  all  NIFL 
funding  opportunities  (including  the 
application  notices),  and  other 
information  about  the  NIFL  and  related 
literacy  matters  can  be  viewed  on  the 
NIFL's  LINCS  home  page  on  the  World 
Wide  Web  at:  http://novel.nin.gov. 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION: 

Definitions:  For  purposes  of  this 
notice,  the  following  definitions  apply: 

Literacy  is  an  individual's  ability  to 
read,  write,  and  speak  in  English,  and 
compute  and  solve  problems  at  levels  of 
proficiency  necessary  to  function  on  the 
job  and  in  society,  to  achieve  one's  goals 
and  develop  one's  knowledge  and 
potential. 

Human  Resource  Development 
Systems  are  systems  of  public  and 
private  programs  that  focus  on  building 
the  skills  and  knowledge  of  youth  and 
adults,  including:  adult  and  family 
literacy  programs,  welfare-to-work 
programs,  vocational  education  and 
training  programs,  school-to-work 
programs,  industry-based  skill  standards 
programs,  K-12  education  programs, 


37312 


Federal  Register  /  Vol.  62.  No.  133  /  Friday,  July  11.  1997  /  Notices 


postsecondary-  education,  Job  Training 
Partnership  Act  programs,  community 
coUege/postsecondary  education 
programs,  employer-sponsored  training 
programs,  apprenticeship  programs, 
one-stop  career  centers,  dislocated 
worker  programs  and  related  programs 
in  the  public,  private,  and  nonprofit 
sectors. 

Background 

The  National  Literacy  Act  of  1991 
established  the  National  Institute  for 
Literacy  to  improve  and  expand  the 
system  for  delivery  of  literacy  services 
by,  among  other  things,  conducting 
basic  and  applied  research  and 
demonstrations  on  literacy,  and 
collecting  and  disseminating 
information  to  Federal,  State  and  local 
entities  with  respect  to  literacy. 

In  1993.  the  NIFL  funded  the  National 
ALLD  Center  to  enhance  awareness 
about  the  implications  of  learning 
disabilities  for  literacy  efforts,  and  to 
develop  resources  to  help  literacy 
providers  better  identify  and  serve 
aduhs  with  learning  disabilities, 
including  a  Tool  Kit  for  Literacy 
Providers  Serving  Adults  with  Learning 
Disabilities  (the  Tool  Kit).  In  addition  to 
the  development  of  informational 
materials  and  provision  of  awareness 
and  training,  the  Center  offers  a  national 
information  exchange  network  for  the 
sharing  of  information  about  the 
relationship  between  adult  literacy  and 
learning  disabilities  (LD). 

The  fool  Kit.  which  is  the  Center's 
major  product,  will  be  available  in  fall 
1997.  It  provides  comprehensive 
information  on  definitions  of  LD. 
screening  procedures,  intervention 
techniques,  and  issues  of  civil  rights. 
The  product  is  designed  to  be  used  by 
administrators  and  staff  development 
specialists  in  public  and  private  literacy 
programs  to  help  practitioners  identify 
and  serve  adult  students  with  learning 
disabilities.  The  Tool  Kit.  and  other 
Center  products  and  information 
services,  can  be  used  by  a  wide  range  of 
literacy  programs,  including  programs 
in  the  workplace,  welfare-to-work, 
family  literacy,  and  adult  basic 
education. 

The  Center's  Took  Kit  will  require 
marketing  throughout  the  adult 
education  and  literacy  community  and 
other  human  resource  service  systems, 
as  well  as  in-depth  training  and  ongoing 
technical  support  to  help  administrators 
and  practitioners  incorporate  Tool  Kit 
methods  and  materials  into  service 
provision.  The  nature  and  extent  of 
training  and  technical  assistance  needed 
will  vary,  depending  on  the  particular 
system's  prior  experience  and  success  in 
dealing  with  issues  of  learning 


disabilities.  Moreover,  many  systems 
will  need  to  modify  their  policies  and 
programs  for  training  and  service 
delivery  in  order  to  make  optimal  use  of 
the  Tool  Kit.  and  to  address  the  full 
range  of  needs  of  adults  with  learning 
disabilities. 

Description  of  the  LDTD  Program 

LDTD  grants  will  support  and 
augment  the  work  of  the  Center  in 
developing  and  carrying  out  activities 
related  to  helping  systems  (1)  develop  or 
adapt  policies  and  programs  for  training 
and  service  delivery  that  provide  for 
better  service  to  adults  with  learning 
disabihties;  and  (2)  use  Center  products, 
primarily  the  Tool  Kit.  and  other 
appropriate  tools  and  methods. 

Each  LDTD  grantee  will  select  a 
"targeted  area"  to  work  in.  A  targeted 
area  is  a  specified  number  of  states  or 
communities,  or  a  particular  system  or 
systems  (i.e.,  federally-supported  adult 
education  and  family  literacy  programs 
(including  Head  Start  and  Even  Start), 
national  volunteer  organizations, 
welfare  training  programs,  school-to- 
work  transition  initiatives,  programs  for 
dislocated  workers,  and  other  work 
force  training  programs).  In  cooperation 
with  the  Center,  each  LDTD  grantee  wrill 
create  a  network  of  key  organizations 
and  agencies  in  the  targeted  area  to 
achieve  systemic  change  in  behalf  of 
adults  with  learning  disabilities.  This 
will  require  the  grantee  to  establish 
collaborations  with  and  among  all 
human  resoiux»  development 
organizations  and  agencies  in  the 
targeted  area. 

During  the  first  year  of  funding,  an 
LDTD  grantee  will  concentrate  on  (1) 
establishing  a  close  working 
relationship  with  the  Center  and 
becoming  thoroughly  familiar  with 
Center  philosophy,  products,  and 
methods  of  training  and  dissemination; 
(2)  working  with  the  Center  to  develop 
a  joint  strategy  for  training  and 
dissemination;  and  (3)  developing 
strong  connections  with  key 
organizations  and  agencies  in  the 
targeted  area,  and  with  other  LDTD 
grantees. 

The  success  of  the  LDTD  program  will 
depend  on  grantees  that  have 
substantial  knowledge  and  experience 
with  regard  to  the  issues  and  activities 
involved  in  building  an  education  and 
training  system  that  can  be  of  greatest 
assistance  to  adults  with  learning 
disabilities.  Success  will  further  depend 
on  the  extent  of  collaboration  with  the 
Center  and  appropriate  literacy  and  LD- 
related  agencies,  as  well  as  efforts  to 
leverage  grant  funds  with  additional 
funds  and  resources  to  support  project 
activities.  These  factors  are  heavily 


weighted  in  the  selection  criteria  against 
which  applicants  will  be  judged. 


Selection  Criteria 

(a)(1)  In  evaluating  appHcations  for  a 
grant  under  this  competition,  the 
Director  uses  the  following  selection 
criteria. 

(2)  The  maximum  score  for  all  the 
criteria  in  this  section  is  100  points. 

(3)  The  maximum  score  for  each 
criterion  is  indicated  in  parentheses 
with  the  criterion. 

(b)  The  Criteria — (1)  Plan  of  operation 
(25  points).  The  Director  reviews  each 
application  to  determine  the  quality  of 
the  plan  of  operation  for  the  project, 
including: 

(i)  The  quality  of  the  design  of  the 
project  with  respect  to  specific  strategies 
and  techniques  for — 

(A)  Achieving  systemic  change; 

(B)  Promoting  the  use  of  Center  and 
other  products  and  methods  for  meeting 
the  needs  of  adults  with  learning 
disabilities;  and 

(C)  Providing  training  and  technical 
assistance  in  the  use  of  the  Center's  Tool 
Kit. 

(ii)  The  extent  to  which  the  plan  of 
management  is  effective  and  ensures 
proper  and  efficient  project 
administration; 

(iii)  The  extent  to  which  the  applicant 
states  clear  and  measurable  goals  and 
objectives  for  the  project; 

(iv)  How  well  the  objectives  of  the 
project  relate  to  the  purposes  of  the 
program; 

(v)  The  quality  of  the  appUcant's  plan 
to  use  its  resources  and  personnel  to 
achieve  each  objective;  and 

(vi)  The  extent  to  which  the  plan 
demonstrates — 

(A)  Provisions  for  building  a  network 
of  key  organizations  and  agencies  in  the 
targeted  area  to  collaborate  in  systemic 
change  related  to  service  for  adults  with 
learning  disabilities;  and 

(B)  Commitment  of  time  and 
resources  on  the  part  of  key 
organizations  and  agencies  in  the 
targeted  area,  as  evidenced  by  detailed 
letters  of  support  from  appropriate 
officials  of  those  groups  and  agencies; 
and 

(vii)  How  the  applicant  will  ensure 
that  project  participants  who  are 
otherwise  eligible  to  participate  are 
selected  without  regard  to  race,  color, 
national  origin,  gender,  age.  or 
handicapping  condition. 

(2)  Prior  experience  (25  points).  The 
Director  reviews  each  application  to 
determine  the  extent  to  which  the 
applicant's  prior  experience  ensures 
project  success,  including: 

(i)  The  applicant's  experience  in 
developing  and  implementing  training 
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and  dissemination  activities  for 
administrators  and  staff  of  adult 
education  and  literacy  or  related 
programs: 

(ii)  The  appUcant's  experience  in 
developing  and  implementing  training 
and  dissemination  activities  related  to 
learning  disabihties  in  adults; 

(iii)  The  applicant's  experience  in 
planning  and  implementing  efforts 
involving  systemic  change  in 
educational  programs,  especially  in 
terms  of  providing  leadership  for 
change;  and 

(iv)  Evidence  of  the  appUcant's 
success  in  carrying  out  the  activities 
described  in  section  (b)(2)  (i),  (ii),  and 
(iii)  above. 

(3)  Collaboration  (20  points).  The 
Director  reviews  each  application  to 
determine  the  extent  to  which  the 
appUcant  has  provided  l&t  collaborating 
with  the  Center  and  other  key  agencies, 
organizations,  and  institutions, 
including: 

(i)  How  the  applicant  plans  to 
collaborate  with  the  Center  in 
developing  targeted  training  and 
dissemination  programs; 

(ii)  Evidence  of  the  applicant's  abiUty 
to  create  and  maintain  working 
collaborations  with  other  agencies, 
organizations,  and  institutions  in 
carrying  out  educational  projects;  and 

(iii)  "The  quality  of  letters  of  support 
from  appropriate  officials  of  key  groups 
and  agencies  in  targeted  areas  and 
systems. 

(4)  Leveraging  grant  funds  with  other 
funds  and  resources  (10  points).  The 
Director  reviews  each  application  to 
determine  the  quality  of  plans  for 
leveraging  grant  funds  with  other  funds 
and  resources,  including: 

(i)  The  applicant's  prior  success  in 
leveraging  limited  program  funds  with 
additional  funds  and  resources;  and 

(ii)  The  likelihood  of  success  of  the 
appUcant's  plans  for  leveraging  LDTD 
grant  funds  with  additional  public  or 
private  funds  and  resources. 

(5)  Quality  of  Key  Personnel  (10 
points).  The  Director  reviews  each 
application  to  determine  the  quality  of 
the  key  personnel  the  appUcant  plans  to 
use  on  the  project,  including: 

(i)  The  qualifications  of  the  project 
director,  especially  in  terms  of 
experience  and  training  in  fields  related 
to  the  project; 

(ii)  "The  quaUfications  of  each  of  the 
other  key  personnel,  especially  in  terms 
of  experience  and  training  in  fields 
related  to  the  project; 

(iii)  The  time  that  each  of  the 
personnel  will  commit  to  the  project; 
and 

(iv)  How  the  appUcant,  as  part  of  its 
nondiscriminatory  employment 


practices,  will  ensure  that  its  persoimel 
are  selected  for  employment  without 
regard  to  race,  color,  national  origin, 
gender,  age,  or  handicapping  condition. 

(6)  Evaluation  plan  (5  points).  The 
Director  reviews  each  appUcation  to 
determine  the  quaUty  of  the  evaluation 
plan  for  the  project,  including  the  extent 
to  which  the  applicants  methods  of 
evaluation  produce  data  that  are  both 
quantifiable  and  qualitative,  in  terms  of 
nimibers  of  programs  and  staff  served 
through  the  project,  and  effects  of 
project  services  on  programs  and  staff. 

(7)  Budget  and  cost  effectiveness  (5 
points).  The  Director  reviews  each 
appUcation  to  determine  the  extent  to 
which — 

(i)  The  budget  is  adequate  to  support 
the  project; 

(ii)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project; 

(iii)  The  applicant  plans  to  devote 
resoiarces  of  its  own  to  the  project, 
including  facilities,  equipment,  and 
suppUes;  and 

(iv)  The  applicant  will  leverage  grant 
funds  with  other  funds  and  resources 
from  other  sources. 

Contents  of  a  Learning  Disabilities 
Training  and  Dissemination 
Application 

Each  LDTD  appUcation  must  contain 
a  narrative  and  accompanying  budget 
that  provide  the  following  information, 
corresponding  generally  to  the  selection 
criteria  above; 

(1)  Plan  of  Operation 

The  applicant  must  include  a  detailed 
plan  of  operation  and  timeline  for  the 
first  year  of  the  grant,  with  a  broad  plan 
and  timeline  for  the  two  subsequent 
years.  The  plan  must  include  a 
description  of — 

(a)  How  the  project  will  be  managed; 

(b)  Clear  and  measurable  project  goals 
and  objectives; 

(c)  The  applicant's  approach  to 
fostering  systemic  change,  including 
specific  strategies  and  techniques; 

(d)  The  state(s)  or  communities,  and 
system  or  systems,  that  will  constitute 
the  targeted  area,  including — 

(i)  a  rationale  for  the  selection;  and 
(ii)  the  names  of  key  organizations 

and  agencies  in  the  targeted  area  to  be 

involved  in  the  project; 

(e)  How  the  appUcant  will  work  with 
key  organizations  and  agencies  to  carry 
out  the  project,  including  formal  and 
informal  methods  for  estabUshing 
partnerships  and  ensuring  cooperation; 

(f)  How  the  applicant  will  build  a 
network  of  key  organizations  and 
agencies  to  develop  and  implement 
systemic  change  reteted  to  services  for 
adults  with  learning  disabihties;  and 


(g)  How  the  appUcant  wiU  use  the 
first  year  of  the  grant  to — 

(i)  Establish  a  close  working 
relationship  with  the  Center; 

(u)  Work  with  the  Center  to  develop 
a  joint  strategy  for  training, 
dissemination,  and  systemic  change; 
and 

(iii)  Develop  strong  connections  with 
key  organizations  and  agencies  in  the 
targeted  area,  and  with  other  LDTD 
grantees. 

(2)  Prior  Experience 

The  applicant  must  describe  its  prior 
experience  in  the  fields  and  activities 
related  to  the  project,  including 
evidence  of  the  appUcant's  ability  to 
develop  and  implement  a  method  or 
methods  for  working  with  adult 
education  and  Uteracy  systems  and 
other  human  resource  systems  to 
incorporate  provisions  for  dealing  with 
learning  disabilities  issues,  including 
the  use  of  the  Center's  products  and 
other  services.  The  appUcant  should 
cite: 

(a)  Evidence  of  expertise  on  issues 
related  to  adult  Uteracy  and  adults  with 
learning  disabilities,  and  a  description 
of  previous  efforts  in  these  areas; 

fb)  Experience  in  developing  and 
implementing  approaches  to  systemic 
change; 

(c)  Experience  in  providing  training 
and  technical  assistance  related  to 
identifying  and  serving  adults  with 
learning  disabihties; 

(d)  Experienc-e  in  developing  or 
adapting  systems  for  the  provision  of 
services  to  adults  with  learning 
disabilities;  and 

(e)  Evidence  of  the  appUcant's 
knowledge  about  obtaining  formal 
diagnostic  services  for  adults  with 
learning  disabilities  and  using  federal 
and  other  resources  to  provide 
affordable  diagnostic  services. 

(3)  Collaboration 

The  application  must  contain: 
(a)  A  description  of  how  the  applicant 
plans  to  collaborate  with  the  Center  in 
developing  and  carrying  out  activities 
related  to  training.  disseminaUon,  and 
systemic  change.  The  description  must 
include — 

(i)  Assurances  that  the  appUcant's 
philosophy  for  serving  adults  with 
learning  disabihties  is  compatible  with 
that  of  the  Center's; 

(k)  Assurances  that  all  methods  and 
materials  used  by  the  applicant  will 
meet  with  the  Center's  prior  approval; 
and 
(ui)  Commitments  to  participate  in — 
(A)  Intensive  Center  training  on  the 
Tool  Kit  and  other  products; 
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(B)  Joint  development  of  methods  and 
implementation  plans  for  working  with 
systems  to  effect  systemic  change; 

(C)  Coordination  of  all  training  and 
dissemination  activities,  including  those 
related  to  all  Center  products  (primarily 
the  Tool  Kit);  any  other  methods  and 
materials  for  effective  teaching  and 
learning;  and  any  efforts  at  systemic 
change;  and 

(D)  Coordination  of  efforts  related  to 
project  evaluation. 

(b)  Evidence  of  the  applicant's  ability 
to  create  and  maintain  working 
partnerships  with  other  organizations 
and  agencies  in  ccurying  out  educational 
projects;  and 

(c)  Explicit  and  documented 
commitment  of  key  organizations  and 
agencies  in  the  targeted  area  to 
participate  in  the  project,  as 
demonstrated  by  letters  of  support  from 
appropriate  officials  detailing 
commitments  of  time  and  resources  to 
the  project. 

(4)  Leverage  Grant  Funds  With 
Additional  Funds  and  Resources 

The  applicant  must  describe — 

(a)  Prior  experience  In  leveraging 
limited  program  funds  with  additional 
funds  and  resources;  and 

(b)  Detailed  plans  for  leveraging  LDTD 
grant  funds  with  additional  public  or 
private  funds  and  resources  (i.e.,  state  or 
local  funds  for  staff  development  and 
training,  foundation  funding). 

(5)  Quality  of  Key  Personnel 

The  applicant  must  describe  the 
quahfications  of  the  key  personnel  to  be 
involved  in  this  project,  including 
background  and  experience  in — 

(a)  Adult  education  and  literacy; 

(b)  Issues  related  to  adults  with 
learning  disabilities; 

(c)  Helping  to  bring  about  systemic 
change; 

(d)  Carrying  out  training  and 
dissemination  activities  related  to  (5) 
(a),  (b),  and  (c)  above. 

(6)  Evaluation  Plan 

The  applicant  must  describe  its  plan 
for  evaluating  the  progress  and 
effectiveness  of  the  project,  including 
the  extent  to  which  the  methods  of 
evaluation  include  data  that  are  both 
quantitative  and  qualitative,  in  terms 
of— 

(a)  Numbers  of  programs  and  staff 
served  through  the  project;  and 

(b)  Effects  of  project  services  on 
program  and  staff. 

17)  Budget  and  Cost  Effectiveness 

The  applicant  must  include  a  detailed 
budget  breakdown  for  the  first  year, 
with  summary  budgets  for  the 


subsequent  two  years.  The  budget 
should  include  a  separate  column  for 
cash  and  in-kind  resources  to  be 
contributed  by  the  applicant  or 
leveraged  from  other  sources.  An 
accompanying  budget  narrative  should 
demonstrate  that — 

(a)  The  budget  is  adequate  to  support 
the  project; 

(b)  Costs  are  reasonable  in  relation  to 
the  objectives  of  the  project; 

(c)  The  applicant  plans  to  devote 
resources  of  its  own  to  the  project, 
including  facilities,  equipment,  and 
supphes;  and 

(d)  Efforts  are  being  made  to  leverage 
grant  funds  with  funds  and  resources 
from  other  sources. 

Other  Application  Requirements 

Project  Summary 

The  proposal  must  contain  a  200- 
word  siunmary  of  the  proposed  project 
suitable  for  publication.  It  should  not  be 
an  abstract  of  the  application,  but  rather 
a  self-contained  description  of  the 
project  goals,  approach,  and  activities 
proposed.  The  summary  must  be 
understandable  by  a  non-specialist 
reader. 

Project  Nairattve 

The  narrative  must  be  no  longer  than 
twenty  (20)  single-spaced  pages  or  forty 
(40)  double-spaced  pages,  plus  the 
letters  of  support  required  above.  The 
narrative  may  be  amphfied  by  other 
materials  in  attachments  and 
appendices,  but  the  body  should  stand 
alone  as  a  complete  picture  of  the 
project.  Applications  that  exceed  20 
single-spaced  pages  or  40  double-spaced 
pages,  not  including  letters  of  support  or 
other  materials  in  attachments  and 
appendices,  will  not  be  reviewed. 


Budget  Proposal 

ED  Form  524  (Budget  Information) 
must  be  completed  and  submitted  with 
each  application.  The  form  consists  of 
Sections  A,  B,  and  C.  On  the  back  of  the 
form  are  general  instructions  for 
completion  of  the  budget.  All  apphcants 
must  complete  Sections  A,  B,  and  C.  In 
completing  Section  B,  include  the 
nature  and  source  of  non-Federal  funds, 
if  any.  Attach  to  Section  C  a  detailed 
explanation  and  amplification  of  each 
budget  category.  Included  in  the 
explanation  must  be  a  complete 
justification  of  costs  in  each  category.  In 
addition,  the  applicant  must — 

1.  Clearly  identify  all  contributions 
from  other  sources,  if  any. 

2,  Show  budget  detail  for  any  cost- 
sharing,  joint,  or  cooperative  funding. 


Disclosure  of  Prior  NIFL  Support 

If  an  applicant  or  any  subcontractor  or 
consortium  member  has  received  prior 
NIFL  funding,  the  following  information 
is  required: 

1.  NIFL  award  number,  amount  and 
period  of  support; 

2.  A  summary  of  the  results  of  the 
completed  work;  and 

3.  A  brief  description  of  available 
materials  and  other  related  research 
products  produced  under  the  prior 
award. 

Note:  If  the  applicant  has  received  a  prior 
award  from  the  NIFL,  the  reviewers  will  be 
asked  to  comment  on  the  quality  of  the  prior 
work  described  in  this  section  of  the 
proposal. 

Current  and  Pending  Support 

All  current  project  support  from 
whatever  sourci^Buch  as  Federal,  State, 
or  local  government  agencies,  private 
foundations,  or  commercial 
organizations)  must  be  listed.  The  Ust 
must  include  the  proposed  project  and 
all  other  projects  requiring  a  portion  of 
time  of  the  Project  Director  and  other 
project  personnel,  even  if  they  receive 
no  salary  support  from  the  project(s). 
The  number  of  a  person-months  or 
percentage  of  effort  to  be  devoted  to  the 
projects  must  be  stated,  regardless  of 
source  of  support.  Similar  information 
must  be  provided  for  all  proposals  that 
are  being  considered  by  or  will  be 
submitted  soon  to  other  sponsors. 

If  the  project  now  being  submitted  has 
been  funded  previously  by  another 
source,  the  information  requested  in  the 
paragraph  above  should  be  furnished  for 
the  immediately  preceding  funding 
period.  If  the  proposal  is  being 
submitted  to  other  possible  sponsors,  all 
of  them  must  be  listed.  Concurrent 
submission  of  a  proposal  to  other 
organizations  will  not  prejudice  its 
review  by  the  NIFL. 

Any  fee  proposed  to  be  paid  to  a 
collaborating  for-profit  entity  should  be 
indicated.  (Fees  will  be  negotiated  by 
the  Grants  Officer.)  Any  copyright, 
patent,  or  royalty  agreements  (proposed 
or  in  effect)  between  the  applicant  and 
a  proposed  collaborating  entity  must  be 
described  in  detail,  so  that  the  rights 
and  responsibilities  of  each  party  are 
made  clear. 

If  any  part  of  the  project  is  to  be 
subcontracted,  a  budget  and  work  plan 
prepared  and  duly  signed  by  the 
subcontractor  must  be  submitted  as  part 
of  the  overall  proposal  and  addressed  in 
the  narrative. 


Reporting 

In  addition  to  working  closely  with 
the  NIFL,  the  grantee  will  be  required  to 
submit  an  annual  report  of  activities. 
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quarterly  reports,  and  any  products,  as 
specified  in  the  cooperative  agreement 
between  the  grantee  and  the  NIFL. 

Acknowledgment  of  Support  and 
Disclaimer 

An  acknowledgment  of  NIFL  support 
and  a  disclaimer  must  appear  in 
publications  of  any  material,  whether 
copyrighted  or  not,  based  on  or 
developed  under  NIFL  supported 
projects:  "This  material  is  based  upon 
work  supported  by  NIFL  under  Grant 
No.  (grantee  should  enter  NIFL  grant 
number)." 

Except  for  articles  or  papers 
published  in  professional  journals,  the 
following  disclaimer  should  be 
included:  "Any  opinions,  findings,  and 
conclusions  or  reconmiendations 
expressed  in  this  material  are  those  of 
the  author(s)  and  do  not  necessarily 
reflect  the  views  of  the  NIFL." 

Instructions  for  Transmittal  of 
Applications 

(1)  The  original  and  five  (5)  copies  of 
the  application  must  be  mailed  on  or 
before  the  deadline  date  of  [insert  date 
45  days  after  publication  in  the  FR  at 
the  National  Institute  for  Literacy,  800 
Connecticut  Avenue,  NW.,  Suite  200, 
Washington,  DC  20006-2712,  Attention: 
Susan  Green  (CFDA  #84.2578). 

(2)  If  hand-delivered,  the  application 
must  be  received  at  the  address  in  (1) 
above  by  5:00  p.m.  on  the  deadline  date. 

(3)  An  applicant  must  show  one  of  the 
following  as  proof  of  mailing: 

(a)  A  legibly  dated  U.S.  Postal  Service 
postmark. 

(b)  a  legible  mail  receipt  with  the  date 
of  mailing  stamped  by  the  U.S.  Postal 
Service. 

(c)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(d)  Any  other  proof  of  mailing 
acceptable  to  the  Director. 

(3)  If  an  application  is  mailed  through 
the  U.S.  Postal  Service,  the  Director 
does  not  accept  either  of  the  following 
as  proof  of  mailing: 

(a)  A  private  metered  postmark. 

(b)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

NOTE:  The  U.S.  Postal  Service  does 
not  uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  an 
applicant  check  with  its  local  post 
office. 

(3)  The  NIFL  will  mail  Grant 
Applicant  Receipt  Acknowledgements 
to  applicants.  If  an  applicant  fail  to 
receive  the  notification  of  application 
receipt  within  15  days  from  ihe  date  of 
mailing  the  application,  the  applicant 
should  call  the  NIFL  at  (202)  632-1525. 

(4)  The  applicant  indicate  on  the 
envelope  and  in  Item  10  of  the 


Application  for  Federal  Assistance 
(Standard  Form  424)  the  CFDA  number 
of  the  competition  under  which  the 
application  is  being  submitted. 

Application  Forms 

Applicants  are  required  to  submit  the 
following  forms,  a^irances,  and 
certifications::      ^P 

A.  Application  for  Federal  Assistance 
(Standard  Form  424  (Rev.  4-94))  and 
instructions. 

B.  Budget  Information-Non- 
Construction  Programs  (ED  Form  524) 
and  instructions. 

C.  Assurances — Non-Construction 
Programs  (Standard  Form  424B). 

D.  Certification  Regarding  Lobbying; 
Debarment,  Suspension,  and  other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements  (ED  80-0013). 

E.  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  80-0014,  9/90)  and 
instructions. 

(Note:  ED  80-0014  is  intended  for  the  use 
of  recipients  and  should  not  be  transmitted 
to  the  NIFL.) 

F.  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  (if  applicable)  and 
instructions. 

An  applicant  may  submit  information 
on  a  photostat  copy  of  the  application 
and  budget  forms,  the  assurances  and 
the  certifications.  However,  the 
application  form,  the  Instructions  for 
Estimated  Public  Reporting  Burden: 
According  to  the  Paperwork  Reduction 
Act  of  1995,  no  persons  are  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  valid  OMB  control 
number.  The  valid  OMB  control  number 
for  this  information  collection  is  3430- 
0005,  expiration  date-  7/2000.  The  time 
required  to  complete  this  information 
collection  is  estimated  to  average  50 
hours  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
disseminating  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  If  you  have  any 
comments  concerning  the  accuracy  of 
the  time  estimate  or  suggestions  for 
improving  this  form,  please  write  to:  the 
National  Institute  for  Literacy,  800 
Cormecticut  Avenue,  NW,  Suite  200, 
Washington,  D.C.  20006-2712. 

Program  Authority:  20  U.S.C.  1213C 
Dated:  July  7,  1997. 
Andrew  J.  Hartman, 

Director,  NIFL. 

[FR  Doc.  97-18132  Filed  7-10-97;  8:45  am] 

BtUJNO  CODE  aOSO-OI-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Civil  and 
Mechanical  Systems;  Notice  of 
Meetings,  Sunshine  Act  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  fallowing 
meetings. 

Name:  Special  Emphasis  Panel  in 
Civil  and  Mechanical  System  (#1205). 

1.  Z>afe.  July  28-29,  1997. 
Type  of  Proprosal:  Individual 

Investigator  Awards. 

2.  Dote;  July  31,  1997. 

Type  of  Proposal:  NonDestrucive 
Technology. 

Contact:  Dr.  John  B.  Scalzi,  Program 
Director,  Large  Structural  and  Building 
Systems  Program.  Division  of  Civil  and 
Mechanical  Systems,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230.  Telephone:  (703) 
306-1361. 

Time:  8:30  to  5:00  p.m.  each  day. 

Place:  Room  530,  National  Science 
Foundation,  4201  Wilson  Blvd., 
Arlington,  Va. 

Type  of  Meeting:  Closed. 

Purpose  of  Meetings:  To  provide 
advice  and  recommendations 
concerning  proposals  submitted  to  NSF 
for  financial  support. 

Agenda:  To  review  and  evaluate 
proposals  submitted  to  the  Large 
Structural  and  Building  Systems 
Program  as  part  of  the  selection  process 
for  awards. 

Reason  for  Closing:  The  proposals 
being  reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information  data, 
such  as  salaries,  and  personal 
information  concerning  individuals 
associated  with  the  proposals.  These 
matters  are  exempt  imder  5  USC 
552b(c)(4)  (6)  of  the  Government  in  the 
Sunshine  Act. 

Dated:  July  8,  1997. 
M.  Rebecca  WinkJer, 

Committee  Management  Officer. 

[FR  Doc.  97-18439  Filed  7-9-96:  2:27  pm) 

BILLING  CODE  75S5-01-4I 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting;  Special 
Emphasis  Panel  in  Bioengineering  & 
Environmental  Systems 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  aimounces  the  following 
meeting: 
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NAME:  Special  Emphasis  Panel  in 

Bioengineering  &  Environmental 

Systems  (1205). 

DATE  &  TIME:  July  31. 1997;  8:00  a.m.  to 

5:00  p.m. 

PLACE:  Holiday  Inn  (Airport),  Newark, 

New  Jersey. 

TYPE  OF  MEETING:  Closed. 

CONTACT  PERSON:  Dr.  Barbara  Kam, 

Program  Director,  Environmental 

Technology  Program,  Division  of 

Bioengineering  &  Environmental 

Systems,  Room  565,  NSF,  4201  Wilson 

Blvd,  Arlington,  VA  22230  703/306- 

1320. 

PURPOSE  Of  MEETING:  To  provide  advice 

and  recommendations  concerning 

proposals  submitted  to  NSF  for  financial 

support. 

AGENDA:  To  review  and  evaluate  NSF/ 

Lucent  Technologies  Industrial  Ecology 

Research  Fellowship  proposals  as  part 

of  the  selection  process  for  awards. 

REASON  FOR  CLOSING:  The  proposals 

being  reviewed  include  information  of  a 

proprietary  or  confidential  nature, 

including  technical  information; 

financial  data,  such  as  salaries;  and 

personal  information  concerning 

individuals  associated  with  the 

proposals.  These  matters  are  exempt 

under  5  U.S.C.  552b(c)(4)  and  (6)  of  the 

Government  Sunshine  Act. 

Dated:  luly  8. 1997. 
M.  Rebecca  Winkler, 

Committee  Management  Officer. 

(FR  E)oc.  97-18440  Filed  7-9-97;  2:35  pm) 

BILUMG  CODE  7SS&-01-M 


NUCLEAR  REGULATOiRY 
COMMISSION 

[Docket  No.  50-302] 

Florida  Power  Corporation,  Crystal 
River  Nuclear  Generating  Plant  Unit  3; 
Exemption 

I 

Florida  Power  Corporation  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-72,  which 
authorizes  operation  of  the  Crystal  River 
Nuclear  Generating  Plant  Unit  3  (CR3). 
The  license  provides,  among  other 
things,  that  the  licensee  is  subject  to  all 
rules,  regulations,  and  orders  of  the 
Commission  now  or  hereafter  in  effect. 

The  facility  is  of  a  pressurized  water 
reactor  type  and  is  located  in  Citrus 
County.  Florida.  ^ 

n 

In  its  letter  dated  April  7,  1997,  the 
licensee  requested  an  exemption  from 
the  Commission's  regulations.  Title  10 


of  the  Code  of  Federal  Regulations,  Part 
50.  Section  60  (10  CFR  50.60), 
"Acceptance  Criteria  for  Fracture 
Prevention  Measures  for  Lightwater 
Nuclear  Power  Reactors  for  Normal 
Operation,"  states  that  all  lightwater 
nuclear  power  reactors  must  meet  the 
fracture  toughness  an^material 
surveillance  progranSBquirements  for 
the  reactor  coolant  pressure  boundary  as 
set  forth  in  Api>endices  G  and  H  to  10 
CFR  Part  50.  Appendix  G  to  10  CFR  Part 
50  defines  pressure/temperature  (P/T) 
limits  during  any  condition  of  normal 
operation,  including  anticipated 
operational  occurrences  and  system 
hydrostatic  tests  to  which  the  pressure 
boujidary  may  be  subjected  over  its 
service  lifetime.  Pursuant  to  10  CFR 
50.60(b).  alternatives  to  the  Appendices 
G  and  H  to  10  CFR  Part  50  requirements 
may  be  used  when  an  exemption  is 
granted  by  the  Commission  under  10 
CFR  50.12. 

To  prevent  low-temperature 
overpressure  transients  that  would 
produce  pressure  excursions  exceeding 
the  P/T  hmits  of  Appendix  G  to  10  CFR 
Part  50  while  the  reactor  is  operating  at 
low  temperatures,  the  American  Society 
of  Mechanical  Engineers  Boiler  and 
Pressure  Vessel  Code  (ASME  Code) 
Section  XI  requires  that  a  low- 
temperature  overpressure  protection 
(LTOP)  system  shall  be  effective  at 
coolant  temperatures  less  than  200''F  or 
at  coolant  temperatures  corresponding 
to  a  reactor  vessel  metal  temperature 
less  than  reference  temperature  nil- 
ductility  (RTNiyr)+50''F,  whichever  is 
greater. 

At  CR3,  the  LTOP  system  includes  a 
pressure-relieving  device;  power- 
operated  reUef  valve  (PORV).  The  PORV 
is  to  be  set  at  a  pressure  low  enough  so 
that  if  an  LTOP  transient  occurred,  the 
mitigation  system  would  prevent  the 
pressure  in  the  reactor  vessel  from 
exceeding  the  P/T  limits  of  Appendix  G 
to  10  CFR  Part  50.  To  prevent  the 
PORVs  bom  lifting  as  a  result  of  normal 
operating  pressure  surges  (e.g..  reactor 
coolant  pumps  starting  or  stopping) 
with  the  reactor  coolant  system  (RCS)  in 
a  water  solid  condition,  the  operating 
pressure  must  be  maintained  below  the 
PORV  setpoint.  The  licensee  indicates 
that  its  LTOP  PORV  setpoint,  based  on 
the  10  CFR  Part  50.  Appendix  G.  would 
restrict  the  P/T  operating  window  and 
could  potentially  result  in  undesired 
actuation  of  the  PORV  during  normal 
heatup  and  cooldown  operation.  The 
operating  window  is  restricted  by  the 
difference  between  the  P/T  limit  curves 
and  the  reactor  coolant  pump  net 
positive  suction  head  curve. 

The  licensee  indicates  that  plant 
operation  with  this  restriction  places  an 


unnecessary  biu^en  on  plant  operators 
to  ensure  safety  limits  are  maintained, 
and  could  potentially  result  in  an 
undesired  actuation  of  the  PORV  during 
normal  heatup  and  cooldown  operation. 
Therefore,  the  licensee  proposed  that 
the  PORV  setpoint  for  LTOP  events  be 
determined  using  the  safety  margins 
developed  in  an  alternate  methodology 
in  lieu  of  the  safety  margins  required  by 
10  CFR  Part  50,  Appendix  G.  The 
alternate  methodology  would  be 
consistent  with  ASME  Code  Case 
N-514,  "Low  Temperature  Overpressure 
Protection,"  which  allows  exceeding  the 
pressure  of  the  P/T  limits  of  10  CFR  Part 
50.  Appendix  G,  by  10  percent.  ASME 
Code  Case  N-514  is  consistent  with 
guidelines  developed  by  the  ASME 
Working  Group  on  Operating  Plant 
Criteria  to  define  pressure  limits  during 
LTOP  events.  The  code  case 
methodology  is  intended  to  avoid 
certain  unnecessary  operational 
restrictions,  provide  adequate  margins 
against  failure  of  the  reactor  pressure 
vessel,  and  reduce  the  potential  for 
unnecessary  activation  of  pressure- 
relieving  devices  used  for  LTOP.  ASME 
Code  Case  N-514  has  been  approved  by 
the  ASME  Code  Committee.  The  content 
of  this  code  case  has  been  incorporated 
into  Appendix  G  of  Section  XI  of  the 
ASME  Code  and  published  in  the  1993 
Addenda  to  Section  XI. 

An  exemption  from  10  CFR  50.60  is 
required  to  use  the  alternate 
methodology  for  calculating  the 
maximimi  allowable  pressure  for  LTOP 
considerations.  By  application  dated 
April  7. 1997.  the  licensee  requested  an 
exemption  from  10  CFR  50.60  to  allow 
it  to  utilize  the  alternate  methodology  of 
Code  Case  N-514  for  computing  its 
LTOP  setpoints. 

m 

Presently.  CR3  Technical 
Specifications  (TS)  do  not  include  LTOP 
features.  By  letter  dated  June  7. 1997, 
the  hcensee  confirmed  lowering  the 
PORV  setpoint  to  454  psig.  These  values 
are  based  on  the  approved  15  effective 
hill  power  years  (EFPY)  P/T  curves  for 
normal  cooldown  and  heatup,  using  the 
methodology  described  in  ASME  Code, 
Appendix  G,  with  no  reactor  coolant 
pumps  running.  The  Ucensfee  also 
confirmed  that  it  currently  controls 
LTOP  features  administratively  using 
operating  procedures  (OPs).  These  OPs: 

(1)  Limit  the  Pressurizer  level  to  less 
than  220  inches  to  accommodate  a  water 
level  surge,  and  RCS  pressure  to  100 
psig. 

(2)  Require  both  trains  of  High 
Pressure  Injection  (HPI)  valves  to  be 
closed  and  breakers  secured  to  prevent 
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inadvertent  HPI  into  the  RCS  during 
LTOP  conditions,  and 

(3)  Require  the  Core  Flood  Tank  (CFT) 
pressure  to  be  maintained  within 
maximum  allowable  RCS  P/T  when  CFT 
isolation  valves  are  open,  or  these 
valves  are  closed  to  prevent  inadvertent 
CFT  injection  into  the  RCS. 

The  licensee  stated  that  these 
administrative  controls  will  remain  in 
effect  until  the  TS  are  revised  to  include 
LTOP  features  addressing  the  full  range 
of  RCS  pressures. 

IV 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  Part  50  when  (1) 
The  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security  and 
(2)  when  special  circumstances  are 
present.  Special  circumstances  are 
present  whenever,  according  to  10  CFR 
50.12(a)(2)(ii),  "AppHcation  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule." 

The  underlying  purpose  of  10  CFR 
50.60,  Appendix  G,  is  to  establish 
fracture  toughness  requirements  for 
ferritic  materials  of  pressure-retaining 
components  of  the  reactor  coolant 
pressure  boundary  to  provide  adequate 
margins  of  safety  during  any  condition 
of  normal  operation,  including 
anticipated  operational  occurrences,  to 
which  the  pressure  boundary  may  be 
subjected  over  its  service  lifetime. 
Section  rV.A.2  of  this  appendix  requires 
that  the  reactor  vessel  be  operated  with 
P/T  limits  at  least  as  conservative  as 
those  obtained  by  followdng  the 
methods  of  analysis  and  the  required 
margins  of  safety  of  Appendix  G  of  the 
ASME  Code.  Section  XI. 

Appendix  G  of  Section  XI  of  the 
ASME  Code  requires  that  the  P/T  limits 
be  calculated  (a)  using  a  safety  factor  of 
2  on  the  principal  membrane  (pressure) 
stresses,  (b)  assuming  a  flaw  at  the 
surface  with  a  depth  of  one-quarter  ( V4) 
of  the  vessel  wall  thickness  and  a  length 
of  6  times  its  depth,  and  (c)  using  a 
conservative  fracture  toughness  curve 
that  is  based  on  the  lower  boimd  of 
static,  dynamic,  and  crack  arrest  fracture 
toughness  tests  on  material  similar  to 
the  Point  Beach  reactor  vessel  material. 

In  determining  the  setpoint  for  LTOP 
events,  the  hcensee  proposed  to  use 
safety  margins  based  on  an  alternate 
methodology  consistent  with  the  ASME 
Code  Case  N-514  guidelines.  The  ASME 


Code  Case  N-514  allows  determination 
of  the  setpoint  for  LTOP  events  such 
that  the  maximum  pressure  in  the  vessel 
would  not  exceed  110  percent  of  the 
P/T  limits  of  the  existing  ASME  Code, 
Section  XI,  Appendix  G.  This  approach 
results  in  a  safety  factor  of  1.8  on 
pressure.  All  other  factors,  including 
assumed  flaw  size  and  fracture 
toughness,  remain  the  same.  Although 
this  methodology  would  reduce  the 
safety  factor  on  pressure,  the  margin 
writh  respect  to  toughness  for  LTOP 
transients  are  acceptable.  Thus, 
applying  Code  Case  N-514  will  satisfy 
the  underlying  purpose  of  10  CFR  50.60 
for  fracture  toughness  requirements. 
Further,  by  relieving  the  operational 
restrictions,  the  potential  for 
undesirable  lifting  of  the  PORV  would 
be  reduced,  thereby  improving  plant 
safety. 


For  the  foregoing  reasons,  the  NRC 
staff  has  concluded  that  the  licensee's 
proposed  use  of  the  alternate 
methodology  in  determining  the 
acceptable  setpoint  for  LTOP  events  will 
not  present  an  undue  risk  to  public 
health  and  safety  and  is  consistent  with 
the  common  defense  and  secvuity.  The 
NRC  staff  has  determined  that  there  are 
special  circumstances  present,  as 
specified  in  10  CFR  50.12(a)(2)(ii),  in 
that  apphcation  of  10  CFR  50.60  is  not 
necessary  in  order  to  achieve  the 
underlying  purpose  of  this  regulation. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  an  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  an  exemption  from  the 
requirements  of  10  CFR  50.60  such  that 
in  determining  the  setpoint  for  LTOP 
events,  the  Appendix  G  curves  for  P/T 
limits  are  not  exceeded  by  more  than  10 
percent. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quaUty  of  the 
human  envirorunent  (62  FR  28907). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 

Samuel ).  CoUins, 

Director,  Office  of  Nuclear  Reactor 

Regulation. 

(FR  Doc.  97-18211  Filed  7-10-97;  8:45  am) 

BOXJNG  CODE  7aM-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Pocket  No.  50-289} 

In  the  Matter  of  GPU  Nuclear 
Corporation  (Three  Mile  Island  Nuclear 
Generating  Station,  Unit  1);  Exemption 

I 

The  GPU  Nuclear  Corporation  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-50,  which 
authorizes  operation  of  the  Three  Mile 
Island  Nuclear  Generating  Station,  Unit 
1  (TMI-1).  The  license  provides  that  the 
hcensee  is  subject  to  all  rules, 
regulations,  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  consists  of  a  pressurized- 
water  reactor  at  the  licensee's  site 
located  in  Dauphin  County, 
Pennsylvania. 

n 

The  Code  of  Federal  Regulations  at  10 
CFR  70.24,  "CriUcality  Accident 
Requirements,  "  requires  that  each 
hcensee  authorized  to  possess  special 
nuclear  material  shall  maintain  a 
criticahty  accident  monitoring  system  in 
each  area  where  such  material  is 
handled,  used,  or  stored.  Subsection 
(a)(2)  of  10  CFR  70.24  specifies 
detection  and  sensitivity  requirements 
that  these  monitors  must  meet. 
Subsection  (a)(1)  also  specifies  that  all 
areas  subject  to  criticality  accident 
monitoring  must  be  covered  by  two 
detectors.  Subsection  (a)(3)  of  10  CFR 
70.24  requires  licensees  to  maintain 
emergency  procedures  for  each  area  in 
which  this  licensed  special  nuclear 
material  is  handled,  used,  or  stored  and 
provides  (1)  that  the  procedures  ensure 
that  all  personnel  withdraw  to  an  area 
of  safety  upon  the  sounding  of  a 
criticahty  accident  monitor  alarm,  (2) 
that  the  procedures  must  include  drills 
to  famiUarize  personnel  with  the 
evacuation  plan,  and  (3)  that  the 
procedures  designate  responsible 
individuals  for  determining  the  cause  of 
the  alarm  and  placement  of  radiation 
survey  instruments  in  accessible 
locations  for  use  in  such  an  emergency. 
Subsection  (d)  of  10  CFR  70.24  states 
that  any  licensee  who  befieves  that  there 
is  good  cause  why  it  should  be  granted 
an  exemption  from  all  or  part  of  10  CFR 
70.24  may  apply  to  the  Commission  for 
such  an  exemption  and  shall  specify  the 
reasons  for  the  relief  requested. 

m 

By  letter  dated  February  7,  1997,  as 
supplemented  March  26  and  June  5, 
1997.  GPU  Nuclear  Corporation 
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requested  an  exemption  from  10  CFR 
70.24(a).  The  Commission  technical 
staff  has  reviewed  the  Ucensee's 
submittal  and  has  determined  that 
inadvertent  criticality  is  not  likely  to 
occur  in  special  nuclear  materials 
handling  or  storage  areas  at  TMI-1.  The 
quantity  of  special  nuclear  material 
other  than  fuel  that  is  stored  on  site  is 
small  enough  to  preclude  achieving  a 
critical  mass. 

The  purpose  of  the  criticality 
monitors  required  by  10  OHR  70.24  is  to 
ensure  that  if  a  criticahty  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  Although  the  staff  has 
determined  that  such  an  accident  is  not 
likely  to  occur,  the  licensee  has 
radiation  monitors,  as  required  by 
General  Design  Criterion  63,  in  fuel 
storage  and  handling  areas.  These 
monitors  will  alert  personnel  to 
excessive  radiation  levels  and  allow 
them  to  initiate  appropriate  safety 
actions.  The  low  probability  of  an 
inadvertent  criticahty  together  with  the 
licensee's  adherence  to  General  Design 
Criterion  63  constitute  good  cause  for 
granting  an  exemption  to  the 
requirements  of  10  CFR  70.24(a). 

rv 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  70.14,  this 
exemption  is  authorized  by  law,  will  not 
endanger  life  or  property  or  the  common 
defense  and  security,  and  is  otherwise 
in  the  public  interest;  therefore,  the 
Commission  hereby  grants  the  following 
exemption: 

The  GPU  Nuclear  Corporation  is 
exempt  from  the  requirements  of  10  CFR 
70.24(a)  for  TMl-1. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (62  FR  36084). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  3rd  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frank ).  MinigUa, 

Acting  Director.  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  97-18210  Filed  7-10-97;  8:45  am] 
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Maine  Yankee  Atomic  Power  Company, 
Maine  Yankee  Atomic  Power  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facihty  Operating 
License  No.  DPR-36  issued  to  Maine 
Yankee  Atomic  Power  Company  (the 
licensee),  for  operation  of  the  Maine 
Yankee  Atomic  Power  Station  located  in 
Lincoln  County,  Maine. 

Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
Maine  Yankee  Atomic  Power  Company 
from  the  requirements  of  10  CFR 
70.24(a),  which  requires  a  monitoring 
system  that  will  energize  clearly  audible 
alarms  if  accidental  criticahty  occurs  in 
each  area  in  which  special  nuclear 
material  is  handled,  used,  or  stored.  The 
proposed  action  would  also  exempt  the 
licensee  from  the  reqiiirements  to 
maintain  emergency  procedures  for  each 
area  in  which  special  nuclear  material  is 
handled,  used,  or  stored  to  ensure  that 
all  personnel  withdraw  to  an  area  of 
safety  upon  the  sounding  of  the  alarm, 
to  familiarize  personnel  with  the 
evacuation  plan,  and  to  designate 
responsible  individuals  for  determining 
the  cause  of  the  alarm,  and  to  place 
radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
exemption  dated  December  19,  1996. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that  if  a  criticality  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel.  The  quantity  of 
other  forms  of  sp>ecial  nuclear  material 
that  is  stored  on  site  is  small  enough  to 
preclude  achieving  a  critical  mass. 
Because  the  fuel  is  not  enriched  beyond 
5.0  weight  percent  Uranium-235  and 
because  commercial  nilclear  plant 


Ucensees  have  procedures  and  design 
features  to  prevent  inadvertent 
criticality,  the  staff  has  determined  that 
an  inadvertent  criticality  would  not 
likely  occiu'  due  to  the  handling  of 
special  nuclear  material  at  a  commercial 
power  reactor.  The  requirements  of  10 
CFR  70.24(a),  therefore,  are  not 
necessary  to  ensure  the  safety  of 
personnel  during  the  handling  of  special 
nuclear  materials  at  commercial  power 
reactors. 


Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through 
compliance  with  the  Maine  Yankee 
Atomic  Power  Station  Technical 
Specifications,  the  design  of  the  fuel 
storage  racks  providing  geometric 
spacing  of  fuel  assembUes  in  their 
storage  locations,  and  administrative 
controls  imposed  on  fuel  handling 
procedures.  Technical  Specifications 
requirements  specify  reactivity  limits 
for  the  fuel  storage  racks  and  minimum 
spacing  between  the  fuel  assembhes  in 
the  storage  racks. 

Appendix  A  of  10  CFR  Part  50, 
"General  Design  Criteria  for  Nuclear 
Power  Plants,"  Criterion  62,  requires 
that  criticality  in  the  fuel  storage  and 
handling  system  shall  be  prevented  by 
physical  systems  or  processes, 
preferably  by  use  of  geometrically  safe 
configurations.  This  is  met  at  Maine 
Yankee,  as  identified  in  the  Technical 
Specifications  and  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  Maine 
Yankee  Technical  Specifications, 
Section  1.1,  Fuel  Storage,  requires  that 
fuel  shall  be  stored  in  vertical  racks  that 
are  designed  to  maintain  fuel  assembly 
center-to-center  distances  that  will 
assure  K-effective  is  less  than  or  equal 
to  0.95  even  with  the  pool  filled  with 
unborated  water.  The  Technical 
Specification  places  limitations  on  the 
storage  arrangements  of  fuel  assemblies 
within  certain  regions  of  the  spent  fuel 
pool  based  on  the  nominal  initial 
enrichment  and  the  average  bumup 
experienced  by  the  assembly.  Section 
3.4.9,  Criticality  of  Fuel  Assemblies,  of 
the  UFSAR  provides  a  description  of  the 
methods  used  by  the  Ucensee  to 
preclude  criticality  of  fuel  assembUes 
outside  the  reactor.  Section  5.2,  Fuel 
Building,  of  the  UFSAR  provides  a 
physical  description  of  the  Ucensee's 
new-fuel  storage  building,  spent  fuel 
pool  and  associated  fuel  handling 
equipment. 
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The  proposed  exemption  would  not 
result  in  any  significant  radiological 
impacts.  The  proposed  exemption 
would  not  affect  radiological  plant 
effluent  nor  cause  any  significant 
occupational  exposures  since  the 
Technical  Specifications,  design 
controls  including  geometric  spacing  of 
fuel  assembly  storage  spaces  and 
administrative  controls  preclude 
inadvertent  criticality. 

The  amount  of  radioactive  waste 
would  not  be  changed  by  the  proposed 
exemption. 

The  proposed  exemption  does  not 
result  in  any  significant  nonradiological 
environmental  impacts.  The  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  non-radiological  plant  effluents 
and  has  no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant  non- 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 
impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
current  environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Maine  Yankee  Atomic 
Power  Station. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  20,  1997,  the  staff  consulted 
with  Mr.  Pat  Dostie  of  the  State  of 
Maine,  Office  of  Nuclear  Safety, 
regarding  the  environmental  impact  of 
this  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 


prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  December  19,  1996,  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
which  is  located  at  The  Gelman 
Building,  2120  L  Street.  NW., 
Washington,  D.C.,  and  at  the  local 
public  document  room  located  at  the 
Wiscasset  Public  Library.  High  Street.  P. 
O.  Box  367,  Wiscasset,  Maine.  04578. 

Dated  at  Rockville,  Maryland,  this  7th  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 

Ronald  B.  Eaton, 

Acting  Director,  Project  Directorate  1-3, 
Division  of  Reactor  Projects  I/U,  Office  of 
Nuclear  Reactor  Regulation. 

[FR  Doc.  97-18209  Filed  7-10-97;  8:45  am) 
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Standard  Design  Certification  For  the 
U.S.  Advanced  Boiling  Water  Reactor 

agency:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  GE  Nuclear  Energy; 
Availability  of  Supplement  1  to  the 
Final  Safety  Evaluation  Report  (FSER) 
for  the  Advanced  Boiling  Water  Reactor 
(ABWR),  NUREG-1503. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  published  an 
update  to  its  FSER  Related  to  the 
Certification  of  the  ABWR  Design  and 
has  issued  this  report  as  Supplement  1 
to  NUREG-1503. 

ADDRESSES:  Copies  of  the  Supplement  1 
to  NUREG-1503  have  been  placed  in  the 
NRC's  Public  Document  Room,  2120  L 
Street  NW..  Lower  Level,  Washington, 
DC,  for  review  by  interested  persons. 
Copies  of  Supplement  1  to  NUREG- 
1503  may  be  purchased  from  the  , 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20555-0001. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5295  Port  Royal  Road,  Springfield,  VA 
22161-0002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dino  Scaletti,  Office  of  Nuclear  Reactor 
Regulation,  telephone  (301)  415-1104, 
or  Jerry  N.  Wilson,  Office  of  Nuclear 
Reactor  Regulation,  telephone  (301) 


415-3145,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  June  1997. 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay. 

D)rector.  Standardization  Project  Directorate. 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation 
[FR  Doc.  97-17993  Filed  7-10-97;  8:45  am] 
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[Docket  No.  52-002] 

Standard  Design  Certification  for  the 
U.S.  System  80-f  Design 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  availability. 

SUMMARY:  Asea  Brown  Boveri- 
Combusting  Engineering;  Availability  of 
Supplement  1  to  the  Final  Safety 
Evaluation  Report  (FSER)  for  the  System 
80+  Design,  NUREG-1462. 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  published  an 
update  to  its  FSER  Related  to  the 
Certification  of  the  System  80+  Design 
and  has  issued  this  report  as 
Supplement  1  to  NUREG-1462. 

ADDRESSES:  Copies  of  the  Supplement  1 
to  NUREG-1462  have  been  placed  in  the 
NRC's  Public  Document  Room,  2120  L 
Street  NW.,  Lower  Level,  Washington, 
DC,  for  review  by  interested  persons. 
Copies  of  Supplement  1  to  NUREG- 
1503  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office,  P.O.  Box 
37082,  Washington,  DC  20555-0001. 
Copies  are  also  available  from  the 
National  Technical  Information  Service, 
5285  Port  Royal  Road.  Springfield,  VA 
22161-0002 

FOR  FURTHER  INFORMATION  CONTACT: 
Dino  Scaletti,  Office  of  Nuclear  Reactor 
Regulation,  telephone  (301)  415-1104, 
or  Jerry  N.  Wilson.  Office  of  Nuclear 
Reactor  Regulation,  telephone  (301) 
415-3145,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Dated  at  Rockville,  Mainland,  this  30th  day 
of  June  1997 

For  the  Nuclear  Regulatory  Commission. 
Theodore  R.  Quay, 

Director.  Standardization  Project  Directorate, 
Division  of  Reactor  Program  Management, 
Office  of  Nuclear  Reactor  Regulation 
[FR  Doc.  97-17996  Filed  7-10-96;  8:45  ami 
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SECURrriES  and  exchange 

COMMISSION 

[Rel«asa  No.  34-38819;  File  No.  SR^mex- 
97-19] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  to 
Amendment  Nos.  1  and  2  to  Proposed 
Rule  Change  by  the  American  Stock 
Exchange,  Inc.,  Relating  to  the  Listing 
and  Trading  of  Indexed  Term  Notes 

luly  7,  1997. 

I.  Introduction 

On  April  30.  1997.  the  American 
Stock  Exchange,  Inc.  ("Amex"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  {"Act")^  and  Rule  19b-4 
thereunder.^  a  proposed  rule  change  to 
approve  for  Usting  emd  trading  under 
Section  107A  of  the  Amex  Company 
guide  market  index  target-term 
securities  ("MITTS"), ^  the  return  of 
which  is  based  in  whole  or  in  part  on 
changes  in  the  value  of  the  Major  8 
European  Index  ("the  Major  8  European 
Index"). 

The  proposed  rule  change,  together 
with  the  substance  of  the  proposal,  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38664  (May 
21.  1997)  62  FR  28910  (May  28, 1997). 
No  comment  letters  were  received  in 
response  to  the  proposal.  The  Exchange 
subsequently  filed  Amendment  Nos.  1 
and  2  to  the  proposed  rule  change  on 


June  11, 1997,*  and  June  27,  1997,* 
respectively.  This  order  approves  the 
propKJsed  r\ile  change,  as  amended. 

II  Background  and  Description 

Under  Section  107 A  of  the  Amex 
Company  Guide,  the  Exchange  may 
approve  for  listing  and  trading  securities 
which  cannot  be  readily  categorized 
under  the  listing  criteria  for  conunon 
and  preferred  stocks,  bonds,  debentures, 
or  warrants.^  The  Amex  now  proposes 
to  list  for  trading  imder  Section  107A  of 
the  Company  Guide  indexed  term  notes 
whose  value  in  whole  or  in  part  will  be 


•15U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 

'  "MITTS"  and  "Market  Index  Target-Term 
Securities"  are  service  marks  of  Merrill  Lynch  k 
Co..  Inc.  ("MerrUl  Lynch"). 


*  Amendment  No.  1  states  that  the  Exchange's 
equity  trading  rules  will  apply  to  the  trading  of 
indexed  term  notes  linked  to  the  Major  8  European 
Index,  including  Rule  411,  which  requires  members 
to  use  due  diligence  to  learn  essential  facts  relative 
to  every  customer  and  to  every  order  or  account 
accepted,  and  Rule  462,  which  requires  the 
application  of  equity  margin  rules  to  the  trading  of 
indexed  term  notes.  Amendment  No.  1  also  states 
that  the  continued  listing  guidelines  set  forth  in 
Section  1001  through  1003  of  the  Amex  Company 
Guide  will  apply  to  the  proposed  indexed  term 
notes:  that  the  exchange  will,  prior  to  trading  the 
proposed  indexed  term  notes,  distribute  an 
Information  Circular  to  members  providing 
guidance  with  regard  to  member  firm  compliance 
responsibilities,  including  suitability 
recommendations,  when  handling  traruactions  in 
the  indexed  term  notes,  and  highlighting  their 
special  risks  and  characteristics:  that  the  Exchange 
will  maintain  the  Index  and  it  will  be  the 
Exchange's  responsibility  to  determine,  if 
necessary,  whether  to  replace  a  sub-index  with  a 
substitute  or  successor  index  or  undertake  to 
publish  the  sub-index  if  it  ceases  to  be  published. 
See  letter  from  Claire  P.  McGrath,  Vice-President 
and  Special  Counsel,  Amex,  to  Ivette  Lopez, 
Assistant  Director.  Market  Supervision, 
Commission,  dated  June  10,  1997  ("Amendment 
No.  1"). 

'  Amendment  No.  2  further  clarifies  Amendment 
No.  1  by  stating  that  Section  1003(b)  of  the 
Company  Guide  in  particular  will  apply  to  the 
proposed  indexed  term  notes,  and  attaches  a  copy 
of  a  draft  information  circular  that  Amex  will 
distribute  to  its  members.  Amendment  No.  2  also 
states  that  the  shares  of  a  sub-index  will  remain 
fixed,  except  in  the  case  of  a  significant  event,  such 
as  a  split  in  the  value  of  the  sub-index  a  change  in 
the  method  of  calculation,  or  if  the  sub-index  ceases 
to  be  published.  Amendment  No.  2  gives  an 
example  of  what  would  happen  to  the  Index 
cakuUtion  if  a  sub-index  were  to  split  in  value. 
Also,  if  the  sub-index  ceases  to  be  published,  Amex 
could  choose  to  replace  it  with  a  substitute  index 
(another  index  currently  being  published  that 
correlates  highly  with  the  sub-index  being 
replaced),  a  successor  index  (an  index  intended  by 
the  publisher  as  a  replacement  to  the  original  sub- 
index),  or  undertake  to  publish  the  sub-index  using 
the  same  procedures  last  used  to  calculate  the  sub- 
index  prior  to  its  discontinuance.  In  addition. 
Amendment  No.  2  states  that  if  the  marketplace  for 
the  securities  underlying  any  one  of  the  sub-indices 
that  coisstitute  the  Major  8  European  Index  is  closed 
on  any  given  business  day.  due  to  natural  disaster 
or  holiday  obeerved  in  the  foreign  country,  Amex 
will  use  the  previous  closing  value  in  the 
calculation.  See  letter  from  Claire  P.  McGrath,  Vice- 
President  and  Special  Counsel.  Oerivates  Securities, 
Amex.  to  Ivette  Lopez,  Assistant  Director,  Market 
Regulation,  Commission,  dated  June  26, 1997 
("Amendment  No.  2"). 

*  See  Securities  Exchange  Act  Release  No.  27753 
(Maicb  1. 1990),  55  FR  8626  (March  8,  1990). 


based  upon  an  index  consisting  of  the 
major  market  indices  of  eight  European 
countries  ("Major  8  European  Index 
Notes"  or  "Index  Notes"). ^ 

The  Index  Notes  wrill  be  non- 
convertible  debt  securities  and  will 
conform  to  the  initial  listing  guidelines 
under  Section  107A  of  the  Company 
Guide  8  and  the  continued  listing 
guidelines  under  Sections  1001  to  1003 
of  the  Company  Guide.^  although  a 
specific  maturity  date  will  not  be 
established  until  the  time  of  the 
offering,  the  Index  Notes  will  provide 
for  maturity  within  a  period  of  not  less 
than  one  nor  more  than  ten  years  from 
the  date  of  issue.  Indexed  term  notes 
generally  provide  for  payments  at 
maturity  based  in  whole  or  in  part  on 
changes  in  the  value  of  the  index.  At 
maturity,  holders  of  the  Major  8 
European  Index  Notes  will  receive  not 
less  than  90%  of  the  initial  issue  price, 
plus  an  amount,  called  the 
"Supplemental  Redemption  Amount," 
based  on  the  percentage  increase,  if  any, 
up  to  a  specific  amount,  over  the 
starting  index  value  in  the  Major  8 


'  The  Commission  has  previously  approved  the 
listing  and  trading  of  MITTS  or  hybrid  securities 
similar  to  MITTS  besed  upon  portfolios  or 
securities.  See  e.g..  Securities  Exchange  Act  Release 
Nos.  32840  (September  2,  1993).  58  FR  47485 
(September  9,  1993):  33368  (December  22,  1993),  58 
FR  68975  (December  29,  1993):  33495  (January  19. 
1994).  59  FR  3883  (January  27,  1994):  34692 
(September  20,  1994).  59  FR  49267  (September  27. 
1994):  37533  (August  7,  1996),  61  FR  42075  (August 
13,  1996);  and  37744  (September  27,  1996).  61  FR 
52480  (October  7,  1996)  ("Term  Notes  Approval 
Orders").  Although  certain  aspects  of  the  Major  8 
European  Index  Notes  are  similar  to  those  MITTS 
previously  approved  by  the  Commission,  this  is  the 
first  time  the  Commission  has  reviewed  a  MTTTS 
product  that  is  an  index  of  several  indices  rather 
than  a  portfolio  of  individual  securities. 

•Specifically,  the  notes  must  have:  (1)  A 
minimum  distribution  of  one  million  trading  units: 
(2)  a  minimum  of  400  holders:  (3)  an  aggregate 
market  value  of  at  least  S4  million:  and  (4)  a  term 
of  at  least  one  year.  Additionally,  the  issuer  of  the 
notes  must  have  assets  of  at  least  SlOO  million, 
stockholders'  equity  of  at  least  $10  million,  and  pre- 
tax income  of  at  least  $750,000  in  the  last  fiscal  year 
or  in  tow  of  the  three  prior  fiscal  years.  As  an 
alternative  to  these  financial  criteria,  the  issue  must 
have  either:  (1)  assets  in  excess  of  $200  million  and 
stockholders'  equity  in  excess  of  SIO  million:  or  (2) 
assets  in  excess  of  SlOO  million  and  stockholders' 
equity  of  at  least  S20  million. 

•The  Exchange's  continued  listing  guidelines  are 
set  forth  in  Sections  1001  through  1003  of  the 
Exchange's  Company  Guide.  Section  1002(b)  states 
that  the  Exchange  will  consider  removing  from 
listing  any  security  where,  in  the  opinion  of  the 
Exchange,  it  appears  that  the  extent  of  public 
distribution  or  aggregate  market  value  has  become 
so  reduced  to  make  further  dealings  on  the 
Exchange  inadvisable.  With  respect  to  the 
continued  listing  guidelines  for  distribution  of  the 
indexed  term  notes  on  the  Major  8  European  Index, 
the  Exchange  will  rely,  in  part,  on  the  guidelines 
in  Section  1003(b).  which  discuss  suspensions  and 
delistings  with  respect  to  limited  distributioi^  and 
reduced  market  value.  See  Amendment  No.  2.  supra 
note  5. 
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European  Index.'"  The  notes  will  not  be 
callable  or  redeemable  prior  tp  maturity 
and  will  be  cash  settled  in  U.S. 
currency. 

Consistent  with  other  structured 
products,  the  Exchange  wall  distribute  a 
circular  to  its  membership,  prior  to  the 
commencement  of  trading,  providing 
guidance  with  regard  to  member  firm 
compliance  responsibilities,  including 
appropriate  suitability  criteria  and/or 
guidelines,  and  highlighting  the  special 
risks  and  characteristics  of  the  proposed 
Major  8  European  Index  Notes.''  The 
Exchange's  equity  trading  rules  will 
apply  to  the  trading  of  the  indexed  term 
notes  linked  to  the  Major  8  European 
Index,  including  Rules  411  and  462.'^ 
Specifically,  Rule  411  will  impose  a 
duty  of  due  dihgence  on  Amex's 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 
prior  to  trading  Major  8  European  Index 
Notes.  In  addition,  for  this  particular 
MITTS  product,  the  Exchange  will 
require  members  and  member  firms  to 
make  a  determination  that  the  proposed 
index  term  note  is  suitable  for  the 
customer,  and  the  person  making  the 
recommendation  should  have  a 
reasonable  basis  for  believing  at  the  time 
of  making  the  recommendation  that  the 
customer  has  the  knowledge  and 
experience  in  financial  matters  that  they 
may  be  capable  of  evaluating  the  risks 
and  the  special  characteristics  of  the 
recommended  transaction,  and  is 
financially  able  to  bear  the  risks  of  the 
recommended  transaction. '^ 

According  to  Amex,  the  eight  indices 
("sub-indices"  or  individually  "sub- 
index")  that  form  the  Major  8  European 
Index  are  comprised  of  a  total  of  341  of 
the  largest  and  most  liquid  securities 
from  each  of  the  eight  European  markets 
they  represent.  Initial  weightings  will  be 


">  See  Amendment  No.  2.  supra  note  5.  In  no 
event  will  the  Supplemental  Redemption  Amount 
be  less  than  zero.  "The  Supplemental  Redemption 
Amount  will  equal: 

Principal  x  (Ending  Index  Value-Starting  Index 
Value)  +  Starting  Index  Value  x  Participation  Rate 

The  Participation  Rate  will  equal  a  factor  between 
110%  and  120%.  Investors  will  only  be  able  to 
participate  in  appreciation  of  the  indexed  term 
notes  up  to  the  established  Participation  Rate.  For 
example,  assuming  a  120%  Participation  Rate,  if  the 
Major  8  European  Index  appreciates  30%  over  its 
starting  value,  investors  would  only  be  able  to 
receive  at  expiration  their  initial  investment  plus 
20%  of  the  appreciation  in  the  Major  8  European 
Index  value.  See  Amendment  No.  2,  supra  note  5. 

' '  See  Amendment  Nos.  1  and  2,  supra  notes  4 
and  5. 

<  2  Rule  411  requires  the  Exchange's  members  to 
use  due  diligence  to  learn  the  essential  facts  relative 
to  every  customer  and  to  every  order  or  account 
accepted.  Rule  462  requires  the  application  of 
equity  margin  rules  to  the  trading  of  indexed  term 
notes.  See  Amendment  No.  1.  supra  note  4. 

'^  See  Amendment  No.  2.  supra  note  5.  attached 
Draft  Information  Circular. 


assigned  to  each  sub-index  at  the  close 
of  trading  on  the  day  immediately  prior 
to  the  listing  of  the  index  Notes  and 
based  upon  the  index's  market 
capitalization.  Based  on  market  data  as 
of  April  3.  1997,  the  UK's  Financial 
Times  SE  100  hidex  ("FT-SE  100") 
would  have  an  assigned  weight  of 
approximately  38.36%;  the  Deutscher 
Aktienindex  ("DAX")  would  have  an 
assigned  weight  of  approximately 
14.50%;  the  Compagnie  des  Agents  de 
Change  40  Index  ("CAC  40")  would 
have  an  assigned  weight  of 
approximately  11.82%;  the  Swiss 
Market  Index  ("SMI")  would  have  an 
assigned  weight  of  approximately 
10.28%;  the  Amsterdam  European 
Options  Exchange  Index  (  "AEX")  would 
have  an  assigned  weight  of 
approximately  5,94%;  the  Milano  Italia 
Borsa  30  Index  ("MIB  30")  would  have 
an  assigned  weight  of  approximately 
9.42%;  the  Stockholm  Options  Market 
Index  ("OMX")  would  have  an  assigned 
weight  of  approximately  4.60%;  and  the 
IBEX  35  would  have  an  assigned  weight 
of  approximately  5.08%.'*  Amex 
represents  that  it  has  in  place 
surveillance  sharing  agreements  with 
the  appropriate  regulatory  organizations 
in  each  country  represented  in  the 
Major  8  European  Index,  except  Sweden 
and  Switzerland,  which  together 
represented  14.88%  of  the  Major  8 
European  Index  as  of  April  3.  1997. 

The  Major  8  European  Index  will  be 
calculated  using  a  "capitalization- 
weighted"  methodology.  As  noted 
above,  each  sub-index  will  be  given  its 
assigned  weighting  at  the  close  of 
trading  on  the  day  immediately  prior  to 
the  Usting  of  the  Index  Note.  "The 
number  of  shares  in  each  sub-index  will 
be  fixed  on  that  day  and  will  equal  its 
weighting  in  the  Index  times  100 
divided  by  the  sub-index  level.  There 
will  be  no  periodic  rebalancing  of  the 
Major  8  European  Index  to  reflect 
changes  in  relative  market 
capitalizations  among  the  sub-indices. 
The  initial  sub-index  value  used  in  the 
Major  8  European  Index  calculation  will 
equal  the  product  of  the  number  of 
shares  in  the  sub-index  times  its 
representative  sub-index  level.  The 
Major  8  European  Index  will  initially  be 
set  to  provide  a  benchmark  value  of 
100.00  at  the  close  of  trading  on  the  day 
preceding  the  listing  of  the  Index  Note. 
The  Exchange  will  calculate  the  Major 
8  European  Index  and,  similar  to  other 
stock  index  values  published  by  the 
Exchange,  the  value  of  the  Major  8 


European  Index  will  be  calculated 
continuously  and  disseminated  every  15 
seconds  over  the  Consolidated  Tape 
Association's  Network  B  each  trading 
day  until  the  last  individual  sub-index 
ceases  updating  in  its  home  market.  The 
Exchange  will  then  disseminate  the 
Major  8  European  Index  based  on  the 
closing  values  for  each  sub-index. 

Because  index  term  notes  are 
generally  meant  to  be  a  one  time  ._ 
issuance,  providing  investors  with  a 
percentage  of  the  appreciation  in  the 
index  as  measured  over  a  specified 
period  of  time,  and  are  essentially  a 
passive  investment,  the  Major  8 
European  Index  will  not  be  actively 
maintained  like  other  derivatively  based 
index  products,  except  as  discussed 
below.  The  shares  for  each  sub-index 
will  remain  fixed  during  the  life  of  the 
note,  except  in  the  event  of  a  significant 
action  taken  by  the  publisher  of  the  sub- 
index  such  as  a  spUt  of  the  value  of  the 
sub-index  or  a  change  in  he  method  of 
calculation.  For  example,  if  the 
publisher  of  one  of  the  sub-indices  were 
to  spUt  that  index,  Amex  would  double 
the  shares  represented  by  that  sub-mdex 
in  the  Major  8  European  Index.'* 
Further,  if  a  sub-index  ceases  to  be 
published,  the  Exchange  may  determine 
to  replace  it  with  a  substitute  index 
(another  index  currently  being 
published  that  correlates  highly  with  he 
sub-index  being  replaced),  a  successor 
index  (an  index  intended  by  the 
publisher  as  a  replacement  to  the 
original  sub-index),  or  may  undertake  to 
publish  the  sub-index  using  the  same 
procedures  last  used  to  calculate  the 
sub-index  prior  to  its  discontinuance.'* 
For  example,  Amex  states  that  if  the 
CAC— 40  should  cease  to  be  pubhshed 
by  SBF-Paris  Bourse,  Amex  may 
undertake  to  publish  a  capitalization- 
weighted  index  of  40  of  the  most  liquid 
and  highly  capitalized  stocks  traded  on 
the  Paris  Bourse.'^  Finally,  the 
Commission  notes  that  Amex  has  sole 
authority  to  determine  whether  to 


'♦A  brief  description  of  each  of  the  sub-indices 
is  set  forth  in  detail  in  the  notices  release.  See 
Securities  Exchange  Act  Release  No.  38664  (May 
21,  1997).  62  FR  28910  (May  28,  1997). 


"  See  Amendment  No.  2,  supra  note  5. 

>*See  Amendments  Nos.  1  and  2,  supra  notes  4 
and  5. 

"See  Amendment  No.  2,  supra  note  5,  The 
Commission  notes  that  this  replacement  process  is 
a  slightly  different  approach  than  in  other  MITTS. 
like  products.  Generally,  when  portfolio  securities 
cease  to  exist  during  the  term  of  the  note  due  to  a 
merger,  acquisition,  or  similar  type  corporate 
transaction,  a  value  equal  to  the  security's  final 
value  will  be  assigned,  to  the  stock.  If  the  issuer  of 
a  component  stock  is  in  the  process  of  liquidation 
or  subject  to  a  bankruptcy  proceeding,  insolvency, 
or  other  similar  adjudication,  the  security  will 
continue  to  be  included  in  the  index  as  long  as  a 
market  price  for  the  security  is  available.  If  a  market 
price  is  no  longer  available  for  an  index  stock  due 
to  circumstances  including,  but  not  limited  to, 
liquidation,  bankruptcy,  insolvency,  or  any  other 
similar  prtxaeding,  then  the  security  is  assigned  a 
value  of  zero  for  index  calculation  purposes. 
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replace  a  sub-index  that  has  ceased  to  be 
published  and,  if  so.  the  choice  of 
replacement.  The  issuer  of  the  Major  8 
European  Index  Notes  has  no  role  in 
these  determinations. 

If  the  marketplace  for  the  securities 
underlying  any  of  the  sub-indices  that 
constitute  the  major  8  European  Index  is 
closed  on  any  given  business  day  in  the 
U.S..  such  as  in  the  event  of  a  market 
disruption  due  to  a  natural  disaster  or 
in  the  more  likely  event  that  the 
marketplace  is  closed  for  a  holiday 
celebrated  in  the  foreign  country,  Amex 
will  use  the  previous  closing  value  in 
the  calculation  of  the  Major  8  European 
Index.'* 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  changes  are  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(bK5).'^ 
Specifically,  the  Commission  believes 
providing  for  exchange-trading  of  the 
Major  8  European  Index  Notes  will  offer 
a  new  and  innovative  means  of 
participating  in  the  market  for  foreign 
securities.  In  particular,  the  Commission 
believes  that  the  proposed  Index  Notes 
will  permit  investors  to  gain  equity 
exposure  in  securities  trading  in  eight 
foreign  markets  while  at  the  same  time 
limiting  the  downside  risk  of  the 
original  investment  as  a  result  of  the 
principal  guarantee.  Accordingly,  for 
the  reasons  discussed  below  as  well  as 
the  same  reasons  as  discussed  in  the 
Term  Notes  Approval  Orders,^"  the 
Commission  finds  that  the  rule  proposal 
is  consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act  that  the  rules 
of  an  exchange  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  facilitate  transactions  in 
securities  and  to  protect  investors  and 
thepublic  interest.^' 

Tne  Commission  notes  that  the  Major 
8  European  Index  Notes  are  not 
leveraged  instruments;  however,  their 
pnce  will  still  be  derived  from  and 
based  upon  the  performance  of 
securities  in  eight  European  markets  as 
reflected  by  the  underlying  sub-indices. 
As  noted  in  the  Term  Notes  Approval 
Orders,  the  level  of  risk  involved  in  the 
purchase  and  sale  of  a  MITTS  is 
generally  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 


common  stock,  except  for  the  fact  that 
the  products  are  derivatively  priced 
from  a  portfolio  of  securities.  MITTS  on 
the  Major  8  European  Index,  however, 
raise  an  additional  level  of  risk  because 
the  final  rate  of  return  of  the  Index 
Notes  is  derivatively  priced,  based  upon 
the  performance  of  a  portfolio  of  eight 
different  sub-indices,  whose 
performance  is  also  derivatively  priced 
based  upon  the  performance  of  a 
portfolio  of  securities  trading  in  each  of 
these  eight  market  centers. ^^ 
Accordingly,  the  Commission  has 
specific  concerns  regarding  this  type  of 
product.  For  the  reasons  discussed 
below,  the  Commission  believes  Amex's 
proposal  adequately  addresses  these 
concerns. 

First,  the  Commission  notes  that 
Amex's  rules  and  procedures  addressing 
the  special  concerns  attendant  to  the 
trading  of  hybrid  securities  will  be 
applicable  to  the  proposed  Index  Notes. 
In  particular,  by  imposing  the  hybrid 
listing  standards,  heightened  suitability 
for  recommendations  in  Index  Notes, 
disclosure,  and  compUance 
requirements  noted  above,  the 
Commission  believes  that  the  Exchange 
has  adequately  addressed  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  proposed  Index 
Notes.  In  addition.  Amex  will  distribute 
a  circular  to  its  membership  calling 
attention  to  the  specific  risks  associated 
with  the  Major  8  European  Index 
Notes.*' 

Second,  the  Major  8  Eiu-opean  Index 
Notes  remain  a  non-leveraged  product 
with  the  issuer  guaranteeing  no  less 
than  90%  of  principal  return.  The 
Conunission  realizes  that  the  final 
payout  on  the  Major  8  European  Index 
Notes  is  dependent  in  part  upon  the 
individual  credit  of  the  issuer.  To  some 
extent  this  credit  risk  is  minimized  by 
the  Exchange's  listing  standards  in 
Section  107  A  of  the  Company  Guide 
which  provide  that  only  issuers 
satisfying  substantial  asset  and  equity 
requirements  may  issue  securities  such 
as  MITTS.  In  addition,  the  Exchange's 
hybrid  listing  standards  further  require 
that  the  proposed  indexed  term  notes 
have  at  least  $4  million  in  market 
value. ^*  In  any  event,  financial 
information  regarding  the  issuer,  in 
addition  to  information  on  the 
underlying  sub-indices,  will  be 
publically  available  to  investors. 

Third,  each  of  the  sub- indices 
represent  securities  from  eight  major 


markets.  Both  the  history  and 
performance  of  these  indices,  as  well  as 
current  pricing  trends,  should  be  readily 
available  through  a  variety  of  public 
sources.  Further,  the  Commission  notes 
that  although  the  value  of  each  sub- 
index  should  be  available,  Amex  has 
committed  to  disseminating  the  value  of 
the  Major  8  European  Index  on  a  real- 
time basis  at  least  once  every  15  seconds 
throughout  the  trading  day.  As  noted 
above,  current  values  for  each 
individual  sub-index,  for  as  long  as  they 
are  available  during  Amex's  trading 
hours.  The  Commission  believes  that 
this  information  will  be  extremely 
useful  and  beneficial  for  investors  in  the 
Index  Notes. 

Fourth,  the  Commission  also  has  a 
systematic  concern  that  a  broker-dealer 
or  a  subsidiary  providing  a  hedge  for  the 
issuer  will  incur  position  exposure.  As 
discussed  in  the  Term  Notes  Approval 
Orders,  the  Commission  believes  this 
concern  is  minimal  given  the  size  of  the 
proposed  Index  Notes  issuance  in 
relation  to  the  net  worth  of  the  issuer.*' 

Finally,  the  Commission  also  believes 
that  the  listing  and  trading  of  the 
proposed  Index  Notes  should  not 
unduly  impact  the  market  for  the 
securities  underlying  the  sub-indices  or 
raise  manipulation  concerns.  The 
Commission  notes  that  all  of  the  sub- 
indices  that  make  up  the  Major  8 
European  Index  are  established 
indices.28  jjie  Commission  has 
previously  reviewed  or  approved  six  of 
the  eight  sub-indices,  representing 
83.78%  of  the  value  of  the  Major  8 
European  Index  as  of  April  3, 1997,*^  in 
the  context  of  either  warrant  trading, 
options  trading,  or  while  issuing  non- 
objection letters  to  the  Commodity 


'"See  .\mendmenl  No.  2.  supra  note 5. 

'» 15  U.S.C.  78flb)(5). 

"SeeTenn  Notes  Approval  Orders,  supra  note  7. 

"  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  coinpetition.  and  capital  formation.  15 
U.S.C.  78c(f). 


"  As  noted  above,  supra  note  7,  this  is  the  first 
time  the  Commission  has  reviewed  a  MITTS 
product  that  is  an  index  of  several  indices. 

"  See  Amendment  Nos.  1  and  2,  supra  notes  4 
and  5. 

'*  See  Amex  Company  Guide  5 107 A. 


2"'  See  Term  Notes  Approval  Orders,  supra  note  7. 

2' The  Commission  notes  that  the  Major  8 
European  Index  Notes  are  not  quite  equivalent  to 
other  MITTS  in  that  the  Major  8  European  Index  is 
based  upon  a  group  of  sub-indices,  all  of  which 
have  not  been  approved  by  the  Commission  for 
trading.  The  Commi.ision  notes  that  by  approving 
this  proposed  rule  change  the  Commission  is  not 
approving  either  the  Major  8  European  Index  or  the 
underlying  sub-indices  for  options,  warrants, 
and/or  futures  trading.  The  Commission  further 
notes  that  if  the  sub-indices  that  have  not  been 
approved  were  to  equal  more  than  20%  of  the  Major 
8  European  Index  value,  the  Commission  would 
5nd  it  necessary  to  evaluate  those  sub-indices  like 
other  index  products  before  approving  the  MITT. 
The  decision  to  allow  a  MITTS  to  be  priced  partly 
off  of  non-approved  indices  is  related  to  the  fact 
that  the  Index  Notes  are  a  limited  issuance,  at  least 
90%  principal  guaranteed,  non-leveraged 
investment,  and  that  the  non-approved  indices 
comprise  only  16.22%  of  the  Major  8  European 
Index  value.  Any  changes  in  these  factors  would 
alter  the  Commission's  determination. 

^'The  sub-indices  that  have  been  previously 
reviewed  or  approved  in  one  of  these  contexts  are 
the  FT-SE  100.  DAX.  CAC  40,  MIB  30.  OMX,  and 
the  reEX  35.  The  other  two  sub-indices  in  the  Major 
8  European  Index  are  SMI  and  AEX. 


Ca^AVol      D< 
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Futures  Trading  Commission  ("CFTC") 
regarding  offers  and  sales  to  U.S. 
citizens  of  futures  and  options  on 
futures  on  those  sub-indices.  In  these 
previous  reviews,  the  Commission 
evaluated  each  of  the  individual  sub- 
indices  noted  above  and  found  that  they 
were  broad-based  indices  comprised  of 
highly  capitalized  stocks  with  high 
trading  volumes  that  were  not  readily 
susceptible  to  manipulation. 

Specifically,  in  the  letters  to  the 
CFTC.  the  Commission  found  that 
certain  of  the  sub-indices  are  not  readily 
susceptible  to  manipulation  because  of 
the  representative  nature  of  the  various 
industry  segments  included  in  the 
individual  index,  the  relative  weighted 
value  of  the  index's  component  stocks, 
and  the  substantial  capitalization  and 
trading  volume  of  the  component 
stocks.**  In  Commission  orders 
previously  approving  the  FT-SE  100  for 
warrant  and  reduced-value  options 
trading,  the  CAC  40  for  warrant  trading, 
and  the  DAX  for  warrant  trading,  the 
Commission  made  similar  findings  that 
the  index  was  a  broad-based  index  of 
actively  traded,  well  capitalized 
stocks.**  Additionally.  Amex's 
surveillance  procedures  should  serve  to 
deter  as  well  as  detect  any  potential 
manipulation. 30 

The  Commission  finds  good  cause  to 
approve  Amendment  Nos.  1  and  2  to  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  As  noted  above. 
Amendment  No.  1  states  that  the 
Exchange's  equity  rules,  including  the 
equity  margin  rule  and  the  suitability 
rule,  will  apply  to  the  trading  of  the 
proposed  Index  Notes.  The  Draft 
Information  Circular  included  in 
Amendment  No.  2  also  adopts 
heightened  suitability  standards,  as 
described  above,  for  this  particular 
MITTS  product.  In  addition, 
Amendment  No.  1  clarifies  that  the 


"The  Commission  has  issued  these  non- 
objection letters  relating  to  the  offer  and  sale  of 
futures  and/or  options  on  futures  on  the  FT-SE  100, 
the  DAX.  the  CAC  40,  the  MIB  30,  the  OMX,  and 
the  IBEX  35. 

''See  Securities  Exchange  Act  Release  Nos. 
27769  (March  6,  1990).  55  FR  9380  (March  13, 

1990)  (FT-SE-100  Warrants);  28544  (October  17. 
1990).  55  FR  42792  (October  23.  1990)  (CAC  40 
Warrants):  28587  (October  30.  1990).  55  FR  46595 
(November  5.  1990)  (CAC  40  Warrants);  29722 
(September  23,  1991).  56  FR  49807  (October  1, 

1991)  (FT-SE  100  Reduced-Value  Index  Options); 
and  36070  (August  9.  1995).  60  FR  42205  (August 
15,  1995  (DAX  Warrants). 

'°As  noted  above.  Amex  represents  that  it  has  in 
place  surveillance  sharing  agreements  with  the 
appropriate  regulatory  organizations  in  each 
country  in  the  Major  8  European  Index,  except 
Sweden  and  Switzerland.  These  two  countries 
together  represented  only  14.88%  of  the  Major  8 
European  Index  as  of  April  3, 1997. 


Exchange  will  distribute  to  its 
membership,  prior  to  trading  the 
proposed  Index  Notes,  a  circular 
providing  guidance  with  regard  to 
member  and  member  firm  compliance 
responsibilities,  including  suitability 
recommendations,  when  handling 
transactions  in  the  proposed  Index 
Notes  and  highlighting  their  special 
risks  and  characteristics. 

Amendment  No.  1  also  states  that  the 
continued  listing  standards  set  forth  in 
Sections  1001-1003  of  the  Amex 
Company  Guide  will  apply  to  the 
trading  of  the  proposed  Index  Notes, 
and  Amendment  No.  2  further  clarifies 
this  by  stating  that  Section  1003(b),  in 
particular,  will  apply.  Finally, 
Amendment  Nos.  1  and  2,  collectively, 
state  that  the  shares  for  eadi  sub-index 
wdll  remain  fixed,  except  in  the  event  of 
a  significant  action  taken  by  the 
publisher,  such  as  a  split  in  the  sub- 
index  value,  a  change  in  the  calculation 
of  the  sub-index,  or  if  the  sub-index 
ceases  to  be  published.  Amendment  No. 
2  gives  an  example  of  how  a  split  in  the 
value  of  the  sub-index  would  affect  the 
Major  8  European  Index,  and  clarifies 
the  alternatives  available  to  Amex  if  a 
sub-index  ceased  to  be  published. 
Amendment  No.  2  also  states  how  Amex 
would  calculate  the  major  8  European 
Index  if  the  marketplace  of  a  sub-index 
was  closed  on  any  given  business  day  in 
the  U.S.,  such  as  if  a  market  disruption 
occurred  due  to  a  natiual  disaster  or  a 
foreign  holiday. 

The  Commission  believes  that 
Amendment  Nos.  1  and  2.  as  described 
herein,  clarify  and  strengthen  the 
Exchange's  proposal  by.  among  other 
things,  providing  the  specific  continued 
listing  standards  that  will  apply,  which 
should  help  ensure  a  minimal  level  of 
depth  and  liquidity  for  continued 
trading  of  the  product  on  Amex. 
identifying  whic:h  trading  rules  will 
apply  to  the  trading  of  Index  Notes,  and 
adopting  a  heightened  suitability 
standard  for  recommendations 
concerning  the  Index  Notes. 
Amendments  Nos.  1  and  2  also  refine 
the  original  proposal  by  specifying  in 
further  detail  how  the  Exchange  will  be 
responsible  for  determining  any  changes 
in  the  sub-indices  due  to  a  significant 
event,  and  the  terms  of  the  Information 
Circular  to  members  and  members, 
firms.  Additionally,  the  Exchange's 
proposal  to  list  and  trade  the  proposed 
indexed  term  notes  was  noticed  for  the 
full  comment  period  and  no  comment 
letters  were  received.  Accordingly,  the 
Commission  believes  that  it  is 
consistent  with  Section  6(b)(5)  of  the 
Act  to  approve  Amendment  Nos.  1  and 
2  to  the  proposal  on  an  accelerated 
basis. 


Interested  f>ersons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2  to  the  rule  proposal.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary-. 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  N.W.,  Washington,  D.C. 
20549.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  v«thheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-97-  19  and  should  be 
submitted  by  August  1,  1997. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-Amex-97- 
19).  including  Amendment  Nos.  1  and 
2.  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^^ 

Margaret  H.  McFarland, 
Depu  ty  Secretary. 

IFR  Doc.  97-18225  Filed  7-10-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-08817;  File  No.  SR-CBOE- 
97-29] 

Self-Regulatory  Organizations;  The 
Chicago  Board  Options  Exchange, 
Inc.;  Notice  of  Filing  and  Immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  the  Fee  Reduction 
Program  tor  Marlcet-Maker  Transaction 
Fees,  Floor  Broke  Fees,  and  Member 
Dues;  and  the  Customer  "Large  "  Trade 
Discount  Program 

July  7,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  934  ("Act"),^ 
notice  is  hereby  given  that  on  June  30. 
1997,  the  Chicago  Board  Options 
Exchange  ("CBOE"  or  "Exchange")  filed 
with  the  Securities  and  Exchange 


"  15  U.S.C.  78s(b)(2). 

"  17  CFR  2O0.3O-3(a)(12). 

>  IS  U.S.C  78s(b)(l)  (198a). 
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Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  items 
have  been  prepared  by  CBOE.  The 
Commission  is  publishing  this  notice  to 
sohcit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  is  proposing  to  renew  and 
amend  (i)  its  Fee  Reduction  Program  for 
Market-Maker  Transaction  Fees,  Floor 
Broker  Fees,  and  Member  Dues;  and  (ii) 
Its  Customer  "Large"  Trade  Discount 
Program.* 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  that  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  CBOE 
has  prepared  summaries,  set  forth  in 
sections  (A),  (B).  and  (C)  below,  of  the 
most  significant  aspects  of  such 
statements. 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutorv  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  renew  and  amend  (i)  the 
Exchange's  Fee  Reduction  Program  for 
Market-Maker  Transaction  Fees.  Floor 
Broker  Fees,  and  Member  Dues;  and  (ii) 
its  Customer  "Large"  Trade  Discount 
Program.  The  foregoing  fee  changes  are 
being  implemented  by  the  Exchange 
pursuant  to  CBOE  Rule  2.22,  Other  Fees 
or  Charges,  and  will  take  effect  on  July 
1. 1997.3 

The  Exchange's  Fee  Reduction 
Program  for  market-maker  transaction 
fees,  floor  broker  fees,  and  member  dues 
currently  provides  that  if  at  the  end  of 
any  quarter  of  the  Exchange's  fiscal 
year,  the  Exchanges  average  contract 
volume  per  day  on  a  fiscal  year-to-date 
basis  exceeds  one  of  certain 
predetermined  volume  thresholds,  the 
Exchange's  market-maker  transaction 
fees,  floor  broker  fees,  and  member  dues 


» The  text  of  the  proposed  rule  change  is  atuched 
as  Exhibit  A  to  File  No.  SR-CBOE-97-29.  and  is 
available  for  review  in  the  principal  office  of  C30E 
and  in  the  Commission's  Public  Reference  Room. 

'CBOE  .notified  its  membership  of  these  changes 
in  notice  to  members  97-31.  dated  luly  1,  1997. 
Telephone  conversation  with  Stephanie  Mullins, 
Attorney.  CBOE.  and  Peggy  Blake,  Division  of 
Market  Regulation.  Commission  (July  3.  1997). 


will  be  reduced  in  the  following  fiscal 
quarter  in  accordance  with  a  fee 
reduction  schedule.  The  Program  is 
scheduled  to  terminate  on  June  30, 1997 
at  the  end  of  the  Exchange's  1997  fiscal 
year.  The  Program  is  proposed  to  be 
amended  to  provide  that  the  Program 
will  continue  in  effect  during  the 
Exchange's  1998  fiscal  year  and  will 
terminate  on  Jime  30.  1998.  The 
program  also  is  proposed  to  be  amended 
to  increase  the  volimie  thresholds  at 
which  the  discount  commences. 
Specifically,  the  threshold  volume  at 
which  the  $.01  market-maker 
transaction  fee  reduction  applies  will  be 
increased  from  675,000  contracts  to 
700.000  contracts.  Also,  the  threshold 
volume  at  which  the  floor  broker  fee 
reduction  of  $.005  applies  will  be 
increased  from  700,000  contracts  to 
725,000  contracts.  Finally,  the  member 
dues  fee  reduction,  which  currently 
ranges  from  25%  to  75%  for  volumes 
ranging  from  650,000  to  750,000 
contracts,  as  amended,  will  increase  the 
volume  thresholds,  with  the  25% 
discount  commencing  at  675,000 
contracts,  the  50%  discoimt 
commencing  at  750,000  contracts,  and 
the  75%  discount  commencing  at 
775,000  contracts. 

The  Exchange's  Customer  "Large" 
Trade  Discount  l*rogram  currently 
provides  for  discounts  on  the 
transaction  fees  that  CBOE  members  pay 
with  respect  to  public  customer  orders 
for  500  or  more  contracts.  Specifically, 
for  any  month  the  Exchange's  average 
contract  volume  per  day  exceeds  one  of 
certain  predetermined  volume 
thresholds,  the  transaction  fees  that  are 
assessed  by  the  Exchange  in  that  month 
with  respect  to  public  customer  orders 
for  500  or  more  contracts  are  subject  to 
a  discount  in  accordance  with  a 
discount  schedule.  The  Program  is 
scheduled  to  terminate  on  Jime  30,  1997 
at  the  end  of  the  Exchange's  1997  fiscal 
year.  The  Program  is  proposed  to  be 
amended  to  provide  that  the  Program 
will  continue  in  effect  during  the 
Exchange's  1998  fiscal  year  and  will 
terminate  on  June  30, 1998.  In  addition 
to  renewing  the  current  fee  discount 
percentages  under  the  Program,  the 
Program  is  also  proposed  to  be  amended 
to  increase  by  25,000  contracts  all  the 
threshold  levels  to  which  the  discoimt 
rates  apply,  increasing  the  minimum 
threshold  level  bom  575,000  to  600,000 
contracts  at  which  the  30%  discount 
rate  applies.  In  all  other  respects  the 
Program  remains  unchanged. 

Tne  proposed  amendments  are  the 
product  of  the  Exchange's  annual 
budget  review.  The  amendments  are 
structured  to  fairly  allocate  the  costs  of 
operating  the  Exchange  in  the  event  that 


the  Exchange  experiences  higher 
volimie.  In  addition,  althou^  the 
proposed  rule  change  provides  that  the 
Exchange's  Fee  Reduction  Program  for 
market-maker  transaction  fees,  floor 
broker  fees,  and  member  dues  and  the 
Exchange's  Customer  "Large"  Trade 
Discoimt  Program  will  terminate  at  the 
end  of  the  Exchange's  1998  fiscal  year, 
the  Exchange  intends  to  evaluate  these 
Programs  prior  to  the  beginning  of  the 
1999  fiscal  year  and  may  renew  these 
Programs  in  the  same  or  modified  form 
for  the  1999  fiscal  year. 

The  proposed  rule  change  is 
consistent  with  Section  6  of  the  Act,*  in 
general,  and  furthers  the  objectives  of 
Section  6(b)(4)  of  the  Act  ^  in  particular, 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  changes  among  CBOE 
members. 

{B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Efiiactiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  other  charge 
imposed  by  the  Exchange  and  therefore, 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)(ii)6  of  the  Act  and 
Rule  19b-4(e)(2)  ^  thereunder.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 


*  15  U.S.C.  78f. 

» 15  U.S.C.  78ftb)(4). 

•  15  U.S.C.  78»(b)(3)(A)(ii). 
'  17  CFR  240.19b-4(e)(2). 
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Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street,  N.W.. 
Washington,  D.C.  20549.  copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  submissions 
should  refer  to  the  File  No.  SR-CBOE- 
97-29  and  should  be  submitted  by 
August  1,  1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarltuid, 
Deputy  Secretary. 
|FR  Doc.  97-18226  Filed  7-10-97;  8:45  am) 

BILUNG  CODE  BOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38816;  File  No.  SR-CHX- 
97-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Stock  Exchange,  Incorporated 
Relating  to  Trading  in  Sixteenths 

July  3, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  25.  1997  the  Chicago  Stock 
Exchange.  Incorporated  ("CHX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I.  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Rule  37  (c)  and  (e)  of  Article  XX  of  the 
Exchange's  Rules.  The  text  of  the 
proposed  rule  change  is  as  follows 


•17CFR200.30-3(a){12). 
'  15  U.S.C  78s(bKl). 


(additions  are  italicized:  deletions  are 
(bracketed]): 

Article  XX 

Rule  37 

(c)  No  change  in  text  of  introductory 
paragraph. 

(1)  Pricing. 

(i)  Both  buy  and  sell  orders  in  markets 
quoted  with  [a  minimum  variation  (Ve 
spread)]  less  than  'A  point  spread  or 
orders  which  do  not  meet  the  criteria  in 
(ii)  or  (iii)  below  will  be  executed  based 
on  the  ITS  BBO. 

(ii)  Buy  orders  in  markets  quoted  with 
[more  than  an  Va  spread]  a  '/<  point 
spread  or  wider  will  be  executed  at  a 
price  Va  point  better  than  the  ITS  Best 
Offer  if  (i)  an  execution  at  the  ITS  Best 
Offer  would  create  a  double  up  tick 
based  upon  the  last  sale  in  the  primary 
market  or  (2)  an  execution  at  the  ITS 
Best  Offer  would  result  in  a  greater  than 
a  Va  point  price  change  from  the  last 
sale  in  the  primary  market. 

(iii)  Sell  orders  in  markets  quoted 
with  [more  than  a  Ve  spread]  a  V<  point 
spread  or  wider  will  be  executed  at  a 
price  Vath  point  better  than  the  ITS  Best 
Bid  if  (i)  an  execution  at  the  ITS  Best 
Bid  would  create  a  double  down  tick 
based  upon  the  last  sale  in  the  primary 
market  or  (2)  an  execution  at  the  ITS 
Best  Bid  would  result  in  a  greater  than 
Vath  point  price  change  from  the  last 
sale  in  the  primary  market. 

For  example,  the  execution  price  for 
a  market  buy  order  in  a  V4-V2  quoted 
market  is  as  follows: 

No  change  in  the  text  of  the  example. 

(2}-(5)  No  change  in  text. 

(d)  No  change  in  text. 

(e)  No  change  in  text  of  introductory 
paragraph. 

(1)  Stopping.  If  an  agency  market 
order  eligible  for  Enhanced  SuperMAX 
would  create  either  a  double  up  tick 
(buy  order)  or  double  down  tick  (sell 
order)  if  the  order  was  executed  at  the 
ITS  BBO,  the  Exchanged  SuperMAX 
program  will  "stop"  the  order.  Once 
stopped,  the  order  will  not  received  an 
execution  that  is  worse  than  the  stopped 
price.  Notwithstanding  anything  in  the 
previous  sentence  to  the  contrary, 
agency  market  orders  in  markets  quoted 
in  less  than  a  V4  point  market  [with  a 
minimum  variation  (usually  Va  spread]] 
will  not  be  stopped.  Orders  not  stopped 
will  be  immediately  executed  based 
upon  the  ITS  BBO  as  the  case  may  be. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 


statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  described  below,  the  purpose  of 
the  proposed  rule  change  is  to  describe 
the  conditions  under  which  the 
SuperMAX  and  Enhanced  SuperMAX 
price  improvement  algorithms  will 
apply,  given  the  recent  changes  in  the 
minimum  trading  increment.^  The 
intent  of  the  Exchange  has  been,  and 
continues  to  be.  to  provide  price 
improvement  in  a  market  with  a  spread 
of  V4  point  or  wider.  The  prior  language 
used  to  describe  this  intent  was  "more 
than  a  Vath  spread,"  and  thereby 
assumed  a  minimum  trading  increment 
of  Vath.  The  proposed  rule  change 
eliminates  the  need  for  any  assumptions 
or  interpretations  regarding  a  minimum 
trading  increment. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6  3  in  that  it  is  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.^ 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  the  proposed 
rule  change  does  not  impose  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 


'  See.  e.g..Securities  Exchange  Ad  Release  No. 
38590  (May  9.  1997).  62  FR  26832  (May  15. 
1997)(SR-CHX-97-08,  changing  the  minimum 
variation  for  issues  traded  on  the  American  Stock 
Exchange  and  the  CHX  to  sixteenths);  Securities 
Exchange  Act  Release  No.  38717  (|une  5.  1997).  62 
FR  32134  (June  12.  1997)(SR-CHX-97-12.  changing 
the  minimum  variation  for  issues  traded  on  the 
New  York  Stock  Exchange  and  CHX  to  sixteenths). 

'15  U.S.C.  §78f[b). 

"W.  578f(b)(5). 
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C.  Self-Regulatory-  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and,  therefore,  has  become 
effective  pursuant  to  Section  19(b)(3KA) 
of  the  Act  *  and  subparagraph  (e)  of  Rule 
19b-4  thereunder." 

At  any  time  within  sixty  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  fix  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street.  N.W., 
Washington.  DC.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  CHX.  All  submissions 
should  refer  to  File  No.  SR-CHX-97-18 
and  should  be  submitted  by  August  1 , 
1997. 

For  the  Coimnission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 


Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  97-18227  Filed  7-10-97;  8:45  am) 

BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38796;  File  No.  SR-DCC- 
97-021 

Self-Regulatory  Organizations;  Delta 
Clearing  Corp.;  Order  Approving  a 
Proposed  Rule  Change  Relating  to 
Multiple  Brotcers  for  Options 
Transactions 

June  30,  1997. 

On  March  11, 1997,  Delta  Clearing 
Corp.  ("Delta")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
(File  No.  SR-DCC-97-02)  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act").'  Notice  of  the  proposal  was 
pubhshed  in  the  Federal  Register  on 
May  13,  1997. ^  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

I.  Description 

The  rule  change  modifies  Delta's 
procedures  for  options  trading 
("Options  Procedures")  to  allow  brokers 
which  have  been  approved  by  Delta 
pursuant  to  the  conditions  set  forth  in 
the  Options  Procedures  to  submit  trade 
reports  for  options  transactions  on 
behalf  of  participants.  Currently,  Delta's 
Options  Procedures  provide  that  Delta 
may  accept  trade  reports  for  options 
transactions  only  from  one  broker,  Euro 
Broker  Maxcor,  Inc.  ("Euro  Broker"). 

Although  the  rule  change  allows  Delta 
to  designate  certain  options  brokers  as 
authorized  to  submit  trades,  such 
brokers  will  not  be  accorded  the  status 
of  a  "participant,"  and  the  Options 
Procedures  make  no  provision  for  an 
authorized  broker  to  maintain  money  or 
securities  accounts  at  Delta. 
Accordingly,  no  provision  has  been 
made  for  margin  requirements  or 
liquidation  of  an  authorized  broker's 
accounts  in  the  event  of  the  broker's 
suspension.  Nevertheless,  the 
procedures  identify  the  minimum 
requirements  a  brokers'  broker  must 
meet  and  the  procedures  Delta  must 
follow  in  the  event  it  determines  to 
deny  access  to  an  authorized  broker  or 


suspend  an  authorized  broker's  access 
to  Delta's  clearing  system. ^ 

The  rule  change  amends  Section  401 
of  the  Options  Procedures  to  provide  for 
submission  of  trade  reports  by 
authorized  brokers  in  the  case  of 
brokered  transactions  or  by  participants 
in  the  case  of  nonbrokered  transactions. 
The  rule  change  also  amends  Section 
2002  of  the  procediu«s  to  provide  that 
every  authorized  broker  shall  keep 
records  showing  the  name  of  the 
participants  to  the  transactions  with 
respect  to  each  transaction  submitted  by 
such  authorized  broker  to  be  effected 
through  Delta's  clearing  system.* 


>M  S«ction7St(bH3)(A). 
•17  CFR  240.196-4. 
'17  CFR  200.3O-3UH12). 


M5U.S.C78«(b)(l). 

'  Securities  Exchange  Act  Release  No.  38568  (May 
2.  1997),  62  26342. 


'  The  conditions  for  designation  as  an  authorized 
broker  are  set  out  in  Section  2001  of  the  Options 
Procedures.  The  qualifications  necessary  for 
designation  as  an  authorized  broker  include  the 
following:  (1)  the  broker  must  be  projjorly  registered 
with  the  Commission  under  Section  15(b)  or  15C  of 
the  Exchange  Act  and  be  a  member  in  good 
standing  of  the  National  Association  of  Securities 
Dealers,  Inc.:  (2)  the  broker  must  indicate  an 
interest  in  brokering  transactions  to  be  cleared 
through  Delta's  clearing  system  and  must  have  the 
operational  capacity  to  do  so;  (3)  the  broker  must 
review  the  requirements  of  Exchange  Act  Rule  17»- 
23  and  must  execute  a  certificate  confirming  its 
compliance  therewith:  (4)  the  broker  must  be  in 
compliance  with  all  net  capital  requirements:  (5) 
the  broker  must  maintain  the  books  and  records 
required  to  be  maintained  under  the  Options 
Procedures:  (6)  the  broker  must  employ  personnel 
and  utilized  procedures  which  are  sufficient  to 
discharge  its  obligations  in  a  timely  and  efficient 
manner:  and  (7)  absent  special  circumstances, 
neither  the  broker  nor  any  associated  persons  shall 
be  subject  to  a  statutory  disqualification. 

*  The  rule  change  also  makes  other  sections  of  the 
Options  Procedures  apply  to  options  brokers.  These 
include: 

(i)  Section  206.  requiring  the  delivery  of  financial 
reports  and  audits: 

(ii)  Section  200,  setting  forth  the  admission 
procedure  for  an  applicant: 

(iii)  Section  209(a),  requiring  an  authorized 
broker  prior  to  admission  as  an  authorized  broker 
to  execute  an  agreement  agreeing  to  be  bound  by 
Delta's  procedures; 

(iv)  Sections  209(b)(iv)  and  (v),  pursuant  to  which 
an  authorized  broker  agrees  to  permit  inspection  of 
its  books  and  records  (limited  to  the  extend  relating 
to  transactions  cleared  through  Delta's  clearing 
system)  and  to  indemnify  Delta  and  its  principals 
from  default  of  misconduct  by  the  authorized 
broker: 

(v)  Section  210(b),  allowing  an  authorized  broker 
to  withdraw  voluntarily  by  delivering  written 
notice  to  Delta  and  Delta's  clearing  bank: 

(vi)  Sections  301  and  303,  requiring  among  other 
things  that  the  authorized  broker  maintain  an  office 
during  business  hours  at  which  a  representative  of 
the  authorized  broker  would  be  available  to  take  all 
actions  necessary  for  conducting  business  through 
the  clearing  system  and  maintain  computer  and 
communication  equipment  capable  of  supporting 
software  provided  by  Delta  enabling  computer  to 
computer  communication  of  reports  and  other 
notices; 

(vii)  Article  XII  (Sections  1201, 1202,  and  1208), 
providing  for  suspension  of  authorized  brokers 
upon  the  terms  set  forth  therein; 

(viii)  Article  XV,  applying  the  force  majeure 
provisions  to  authorized  brokers: 

(ix)  Article  XVn,  pursuant  to  which  the 
authorized  brokers  agree  to  submit  to  the 
jurisdiction  of  the  courts  of  the  State  of  New  York 


Federal  Register  /  Vol.  62,  No.  133  /  Friday,  July  11,  1997  /  Notices 


37327 


Brokers  may  be  approved  to  act  either 
as  authorized  brokers  for  options 
transactions  or  as  authorized  brokers  for 
repurchase  agreement  transactions 
cleared  through  Delta  or  may  be 
approved  to  act  as  authorized  brokers 
for  both  options  and  repurchase 
agreement  transactions.  Initially,  Delta 
anticipates  that  there  will  be  three 
entities  which  will  apply  and  will  be 
authorized  as  brokers  for  the  options 
clearing  system. ^ 

Delta  expects  that  the  approval  of 
authorized  brokers  for  options 
transactions  may  increase  the  volume  of 
options  transactions  cleared  through 
Delta;  however,  Delta  expects  to  clear  no 
more  than  two  hundred  options 
contracts  per  day  as  a  consequence  of 
admitting  additional  authorized  brokers. 
In  light  of  the  fact  that  the  approval  of 
authorized  brokers  may  result  in 
increased  trading  volume  and  the  fact 
that  Delta  presently  clears  options  and 
repurchase  agreement  transactions  on 
two  different  hardware  platforms.  Delta 
has  adopted  interim  internal  operating 
procedures  providing  for  manual 
oversight  of  participant  and  system 
exposures  limits.^ 

n.  Discussion 

Section  17A(b)(3)(F)  ^  of  the  Exchange 
Act  requires  that  a  clearing  agency  be 
organized  and  its  rules  be  designed  to 
promote  the  prompt  and  accurate 
clearance  and  settlement  of  securities 
transactions,  to  safeguard  funds  and 
securities  in  its  custody  or  control,  and 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  national  system  for 
the  prompt  and  accurate  clearance  and 
settiement  of  securities  transactions. 
The  Commission  believes  that  Delta's 
introduction  of  multiple  brokers  for 
options  transactions  should  permit 
wider  utilization  of  its  clearing  system 
by  participants.  Thus,  the  proposal 
should  increase  the  number  of  trades 
that  are  incorporated  into  the  national 
clearance  and  settiement  system  and 
that  will  obtain  the  benefit  of  Delta's 
guarantee  and  Delta's  risk  management 
system.  By  allowing  more  trades  to  be 


or  the  United  States  courts  for  the  Southern  District 
of  New  York;  and 

(x)  The  definition  of  authorized  representative  in 
Article  I 

'  Such  brokers  are  Euro  Broker.  RMJ  Options 
Tcading  Corp.,  and  GFI  Group,  Inc. 

*At  the  start  of  each  business  day.  Delta  will 
review  the  exposure  of  each  participant  from 
options  and  repurchase  agreement  transactions  to 
determine  any  violations  of  exposure  limits.  Delta 
will  establish  a  watch  list  of  any  participant  whose 
exposure  is  80%  of  their  exposure  limit.  Delta  will 
monitor  closely  all  activity  by  participants  on  the 
watch  list.  If  necessar>',  Delta  will  also  calculate 
intraday  exposure  for  participants  which  may  result 
in  additional  collateral  calls 

M5  U.S.C.  78q-l(b)(3)(F). 


settled  through  an  automated  clearance 
system,  the  proposal  should  also 
enhance  the  prompt  and  accurate 
clearance  and  settlement  of  trades. 

The  Commission  believes  that 
providing  for  multiple  brokers  for 
options  transactions  and  the  possible 
increase  in  options  trades  processed 
through  Delta  is  being  done  consistently 
with  Delta's  obligations  to  safeguard 
securities  and  funds  under  Section  17 A. 
For  example,  Delta  has  adopted 
procedures  to  monitor  participants' 
exposure.  Also,  Delta  will  only  accept 
brokers  that  meet  certain  standards 
designed  to  ensure  that  the  broker  has 
the  facilities  to  perform  its  functions 
promptly  and  accurately.  Finally,  Delta 
will  receive  the  broker's  financial 
statements  and  the  ability  to  inspect  the 
broker's  books  and  records  and  thus  will 
be  able  to  monitor  any  changes  in  the 
broker's  condition. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Exchange  Act  and  in  particular  with  the 
requirements  of  Section  17A  of  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Exchange  Act, 
that  the  proposed  rule  change  (File  No. 
SR-DCC-97-02)  be  and  hereby  is 
approved. 

For  the  conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-18228  Filed  7-10-97;  8:45  am) 

BILUNG  CODE  801(M>1-M 


DEPARTMENT  OF  STATE 

[Public  Notice  No.  2561] 

Specification  of  L.aws  pursuant  to  the 
Taiwan  Relations  Act 

Pursuant  to  Executive  Order  No. 
13014  of  August  15,  1996  (61  FR  42963), 
and  by  virtue  of  the  authority  vested  in 
me  as  Assistant  Secretary  of  State  for 
Consular  Affairs  by  the  Secretary  of 
State  in  Delegation  of  Authority  No.  218 
of  September  17,  1996,  and  after 
appropriate  consultation  with  the 
potentially  interested  or  affected  federal 
agencies,  I  hereby  specify  the  following 
provisions  of  law  pursuant  to  section 
7(a)  of  the  Taiwan  Relations  Act,  22 
U.S.C.  3306(a): 

(a)  The  citizenship  and  nationality 
laws  of  the  United  States,  including  but 


•  17  CFR  200.30-3(a)(12). 


not  limited  to  Title  III  of  the 
Immigration  and  Nationality  Act  flNA) 
of  1952,  as  amended,  8  U.S.C.  1401  et 
seq.,  to  the  extent  that  the  functions 
provided  for  therein  are  conferred  upon 
diplomatic  and  consular  officers  of  the 
United  States. 

(b)  The  passport  laws  of  the  United 
States,  including  but  not  limited  to  the 
Passport  Act  of  1926,  as  amended.  44 
Stat.  887.  22  U.S.C.  211a  et  seq..  to  the 
extent  that  the  functions  provided  for 
therein  are  conferred  upon  diplomatic 
and  consular  officers  of  the  United 
States. 

This  specification  shall  be  published 
in  the  Federal  Register. 

Dated:  June  16,  1997. 
Mary  A,  Ryan, 
Assistant  Secretary  of  State. 

The  text  of  Delegation  of  Authority 
218  is  set  forth  below. 

Delegation  of  Authority  No.  218 

Spedification  of  Law  Pursuant  to  the  Taiwan 
Relations  Act 

Pursuant  to  section  7(a)  of  the  Taiwan 
Relations  Act  (hereinafter,  "TRA"),  22  U.S.C. 
3306(a).  and  by  virtue  of  the  authority  vested 
in  me  as  Secretarv'  of  State  by  section  1  of  the 
State  Department  Basic  Authorities  Act  of 
1956,  as  amended,  22  U.S.C.  2651a,  and 
section  1-101  of  Executive  Order  No.  13014 
of  August  15,  1996  (61  FR  42963),  I  hereby 
provide  as  follows: 

1.  Specification  of  Laws 

I  hereby  specify  the  following  provisions  of 
law  pursuant  to  section  7(a)  of  the  TRA,  22 
U.S.C.  3306(a): 

(a)  Section  1707  of  the  Revised  States  (22 
U.S.C.  4193); 

(b)  Section  1708  of  the  revised  Statutes,  as 
amended  (22  U.S.C.  4194); 

(c)  Section  1709  of  the  Revised  Statutes,  as 
amended  (22  U.S.C.  4195); 

(d)  Section  1710  of  the  Revised  Statutes,  as 
amended  [22  U.S.C.  4196); 

(e)  Section  1711  of  the  Revised  Statutes,  as 
amended  [22  U.S.C.  4197); 

(f)  Section  1718  of  the  Revised  Statutes  (22 
U.S.C.  4198);  and, 

(g)  Section  7  of  the  Act  of  April  5,  1906  (22 
U.S.C.  4215). 

These  specifications  shall  be  retroactive  to 
August  15,  1996. 

2.  General  Delegation 

I  hereby  delegate  to  the  Assistant  Secretary 
of  State  for  Consular  Affairs  the  authority  to 
specify  laws  of  the  United  States  pursuant  to 
secUon  7(a)  of  the  TRA,  22  U.S.C.  3306(a), 
after  appropriate  consultation  with 
potentially  interested  or  affected  federal 
agencies,  as  the  Assistant  Secretary  deems 
appropriate. 

3.  Technical  Provisions 

(a)  Notwithstanding  any  provision  of  this 
Specification  and  Delegation  of  Authority, 
the  Secretary  of  State  or  the  Deputy  Secretary 
of  State  may  at  any  time  exercise  any 
function  delegated  herein. 
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(b)  Any  act.  executive  order,  regulation,  or 
procedure  affected  by  this  Specification  and 
Delegation  of  Authority  shall  be  deemed  to 
be  such  act,  executive  order,  regulation,  or 
procedure  as  amended  from  time  to  time. 

(c)  This  Specification  and  Delegation  of 
Authority  shall  be  published  in  the  Federal 
Register 

Dated:  September  17,  1996 
Warren  Christopher, 
Secretary  of  State 
[FR  Doc.  97-18215  Filed  7-10-97;  8:45  am] 

BILUNO  CX)OE  4710-06-M 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Docket  OST-97-2147] 

Application  of  Alaska  Seaplane 
Service,  LLC.  for  Issuance  Of  New 
Certificate  Authority 

agency:  Department  of  Transportation. 

ACTION:  Notice  of  Order  to  Show  Cause 
(Order  97-7-7). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  (1)  finding  Alaska 
Seaplane  Service,  LLC,  fit,  willing, 
and  able,  and  (2)  awarding  it  a 
certificate  to  engage  in  interstate 
scheduled  air  transportation  of  persons, 
property,  and  mail  using  aircraft  with 
no  more  than  nine  passenger  seats. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
July  22,  1997. 

ADDRESSES:  Objections  and  answers  to 
ob|ections  should  be  filed  in  Docket 
OST-97-2147  and  addressed  to 
Department  of  Transportation  Dockets 
(SVC-1 20.30,  Room  PL-401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW,  Washington,  DC 
20590  and  should  be  served  upon  the 
parties  listed  in  Attachment  A  to  the 
order. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401).  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  )uly  7, 1997. 
Patrick  V.  Murphy, 

Deputy  Assistant  Secretary,  for  Aviation  and 
International  Affairs. 

|FR  Doc.  97-18229  Filed  7-10-97;  8:45  am] 
BILLING  CODE  4910-A2-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGD01 -97-051] 

Construction  of  a  Pier  for  Coast  Guard 
Vessels  at  Military  Ocean  Terminal, 
Bayonne,  New  Jersey;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Coast  Guard  has  prepared 
an  Environmental  Assessment  (EA)  and 
a  Finding  of  No  Significant  Impact 
(FONSI),  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  for  the  proposed  construction  of  a 
new  pier  for  moorage  of  Coast  Guard 
vessels  at  the  Military  Ocean  Terminal, 
Bayonne  (MOTBY).  The  EA  concludes 
that  there  will  be  no  significant  impact 
on  the  environment  and  that 
preparation  of  an  Environmental  Impact 
Statement  will  not  be  necessary.  This 
notice  announces  the  availability  of  the 
EA  and  FONSI. 

ADDRESSES:  Requests  to  receive  a  copy 
of  the  EA  and  FONSI  should  be  mailed 
to  the  Commanding  Officer.  Facilities 
E)esign  and  Construction  Center-Pacific. 
Rm  2264,  915  Second  Avenue,  Seattle, 
WA  98174.  The  documents  may  also  be 
picked  up  from  the  same  address 
between  8  a.m.  and  3  p.m.,  P.S.T.. 
Monday  through  Friday,  except  Federal 
Holidays,  by  contacting  Mr.  John  Vogel. 
United  States  Coast  Guard,  Facilities 
Design  and  Construction  Center,  at 
telephone  (206)  220-7387. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  John  Vogel,  United  States  Coast 
Guard,  Facilities  Design  and 
Construction  Center,  at  telephone  (206) 
220-7387. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  U.S.  Coast  Guard  operates  several 
ice  breakers,  buoy  tenders,  and  aids-to- 
navigation  vessels  in  the  greater  New 
York  Harbor  area.  These  vessels  have 
been  homeported  at  Governors  Island, 
NY,  and  are  in  the  process  of  being 
relocated  to  the  MOTBY.  In  1995,  the 
relocation  was  the  subject  of  a  prior  EA 
and  FONSI.  At  the  time  of  preparation 
of  the  1995  EA,  the  Coast  Guard  had 
anticipated  the  permanent  use  of 
existing  Depeutment  of  Defense  (DOD) 
berths  for  the  Coast  Guard  ice  breakers 
and  buoy  tenders.  However, 
negotiations  with  the  DOD  have 
revealed  that  permanent,  exclusive  use 
of  these  berths  is  not  possible. 

The  proposed  action,  required  to 
furnish  permanent  moorage  facilities  for 


Coast  Guard  cutters  at  the  MOTBY, 
would  provide  Coast  Guard  owned 
moorage  for  the  cutters  on  Coast  Guard 
owned  submerged  lands.  A  new 
concrete  pile-supported  pier, 
approximately  605  feet  long,  varying  in 
width  from  13  to  30  feet,  is  proposed  to 
be  constructed  off  of  lot  75  to 
accommodate  the  cutters.  Pile 
supported  vehicle  access  to  the 
proposed  wharf  would  be  provided  at 
one  location,  tying  into  an  existing 
roadway  (F  Street)  at  the  MOTBY.  The 
existing  Coast  Guard  floating  docks 
utilized  by  smaller  USCG  boats  would 
be  relocated  800  feet  west,  to  the  eastern 
end  of  lot  85.  A  new  pile  supported 
pedestrian  walkway  would  connect  the 
floating  docks  to  the  existing  roadway 
(18th  Street). 

Finding 

Construction  of  a  new  pier  for  Coast 
Guard  vessels  at  the  MOTBY  is 
determined  to  have  no  significant  effect 
on  the  quality  of  the  human 
environment  or  require  preparation  of 
an  Environmental  Impact  Statement. 

Dated:  June  18.  1997. 
).L.  Linnon, 

Rear  Admiral.  U.S.  Coast  Guard  Commander. 

First  Coast  Guard  District. 

[FR  Doc.  97-18265  Filed  7-10-97;  8:45  am] 

BILLING  CODE  4910-14-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[CGD  97-036] 

Chemical  Transportation  Advisory 
Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  charter  renewal. 

SUMMARY:  The  Secretary  of 
Transportation  has  renewed  the  charter 
for  the  Chemical  Transportation 
Advisory  Committee  (CTAC)  to  remain 
in  effect  for  a  period  of  two  years  from 
May  27,  1997,  until  May  27,  1999. 
CTAC  is  a  federal  advisory  committee 
constituted  under  5  U.S.C.  App.  2.  Its 
purpose  is  to  advise  the  Coast  Guard  on 
the  safe  transportation  and  handling  of 
hazardous  materials  in  bulk  on  vessels 
and  barges  in  U.S.  ports  and  waterways. 

FOR  FURTHER  INFORMATION  CONTACT: 

Commander  Kevin  S.  Cook,  Executive 
Director,  or  Lieutenant  John  J.  Plunkett, 
Assistant  to  the  Executive  Director, 
Commandant  (G-MSO-3),  U.S.  Coast 
Guard,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  telephone 
202-267-0087. 


Dated:  June  30.  1997. 
Joseph ).  Angelo, 

Director  of  Standards,  Marine  Safety  and 

Environmental  Protection. 

[FR  Doc.  97-18264  Filed  7-10-97;  8:45  ami 

BtLUNG  CODE  4910-14-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Aircraft 
Certification  Procedures  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  meeting;  correction. 

SUMMARY:  This  document  contains  a 
correction  to  the  notice  of  meeting 
published  in  the  Federal  Register  on 
July  2,  1997  (62  FR  35879).  The  notice 
announces  that  the  meeting  of  the 
Aviation  Rulemaking  Advisory 
Committee  that  discusses  certification 
procedures  issues  will  meet  on  July  24. 
1997  at  9:00  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Smith,  Office  of  Rulemaking, 
ARM-209,  800  Independence  Avenue. 
SW,  Washington,  DC  20591.  telephone 
(202) 267-9682. 

Correction  of  Publication:  In  the 
notice  document  (FR  Doc.  97-17301), 
on  page  35879  in  the  issue  of 
Wednesday,  July  2.  1997.  make  the 
following  correction: 

In  the  DATES  section  on  page  35879. 
second  column,  second  line,  the  time 
was  listed  as  9:00  a.m.  This  time  should 
be  changed  to  read  1:30  p.m. 

Issued  in  Washington,  DC  on  July  7, 1997. 
Brian  A.  Yanez, 

Assistant  Executive  Director.  ARACon 
Aircraft  Certification  Procedure  Issues. 
[FR  Doc.  97-18154  Filed  7-10-96:  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.;  Technical  Management 
Committee 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  5  U.S.C,  Appendix  2),  notice 
is  hereby  given  for  the  RTCA  Technical 
Management  Committee  meeting  to  be 
held  July  29.  1997.  starting  at  9:00  a.m. 
The  meeting  will  be  held  at  RTCA.  Inc., 
1140  Connecticut  Avenue,  NW.,  Suite 
1020,  Washington,  DC,  20036. 

The  agenda  will  include:  (1) 
Chairman's  Remarks;  (2)  Review  and 
Approval  of  Summary  of  the  Previous 


Meeting;  (3)  Consider  and  Approve:  a. 
Proposed  Final  Draft,  DO-160D, 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment. 
RTCA  Paper  No.  190-97/TMC-281, 
prepared  by  Special  Committee  (SC)- 
135;  Report  on  Inclusion  of  HIRF  "Pass- 
Fail"  Criteria  in  DO-160D, 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment;  b. 
Proposed  Final  Draft,  AOC  ATM 
MASPS,  RTCA  Paper  No.  191-97/TMC- 
282.  prepared  by  SC-169;  c.  Change  1. 
DO-197A  MOPS  for  Traffic  Alert  and 
Collision  Avoidance  System  I,  RTCA 
Paper  No.  181-97/TMC-275.  prepared 
by  SC-147;  d.  Report  from  the  Systems 
Management  Working  Group:  1.  Actions 
Related  to  the  Approval  of  the  SC-162 
Document  Presented  at  the  April  1997 
TMC,  Minimum  Operational 
Performance  Standard  for  Aeronautical 
Telecommunication  Network  Avionics; 
2.  Status  of  Policy  for  References  in 
RTCA  Documents  to  Standards 
Documents  from  Other  Organizations;  3. 
Revised  Final  Draft,  Minimum 
Operational  Performances  Standards  for 
Aeronautical  Telecommunication 
Network  Avionics,  RTCA  Paper  No. 
184-97/TMC-276,  prepared  by  SC-162; 
e.  Proposed  Update  to  the  Terms  of 
Reference  for  SC-186.  Automatic 
Dependent  Surveillance-Broadcast. 
RTCA  Paper  No.  189-97/TMC-280.  (4) 
Discuss/Take  Position  on:  a.  Report  on 
Proposed  Change  to  DO-204.  Minimum 
Operational  Performance  Standards  for 
406  MHz  ELT's;  b.  Report  from 
Chairman  of  SC-182  on  the  Progress  of 
the  Committee;  c.  FAA  Request  for  a 
Special  Committee  on  Aviation  Data 
Base  Development.  RTCA  Paper  No. 
060-97/TMC-269;  d.  Report  Regarding 
the  Activities  of  SC-169:  1.  Requirement 
for  Change  1  to  DO-219,  Minimum 
Operational  Performance  Standards  for 
ATC  Two-way  Data  Link 
Communications,  RTCA  Paper  No.  415- 
96/TMC-245;  2.  PresentaUon  of  a  Plan 
for  the  Coordination  of  Activities  for 
Special  Committees  Working  on  Data 
Communications  Issues,  RTCA  Paper 
No.  192-97-TMC-283;  e.  Discussion  of 
Letter  Regarding  Improvement  in  the 
TMC  Process;  (5)  Other  Business:  a. 
Report  from  the  Chairman.  SC-176.  on 
the  Status  of  SC-176  and  DO-194A;  b. 
Discuss  FAA  Letter  Regarding  Future 
Tasking  of  RTCA.  RTCA  Paper  No.  188- 
97/TMC-279);  (6)  Date  and  Place  of 
Next  Meeting. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 


information  should  contact  the  RTCA 
Secretariat,  1140  Connecticut  Avenue, 
NW..  Suite  1020,  Washington.  D.C. 
20036:  (202)  833-9339  (phone);  (202) 
833-9434  (fax):  or  http://www.rtca.org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
commission  at  any  time. 

Issued  in  Washington.  DC.  on  July  3.  1997. 
Janice  L.  Peters. 

Designated  Official. 

[FR  Doc.  97-18262  Filed  7-10-97;  8:45  ami 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  To  Rule  on  Application  To 
Impose  Only,  Impose  and  Use  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Inyokern  Airport, 
Inyokern,  CA 

AGENCY:  Federal  Aviation 
Administration.  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to  rule 
and  invites  public  comment  on  the 
application  to  impose  only,  impose  and 
use,  and  use  PFC  revenue  from  a  PFC 
at  Inyokern  Airport  under  the 
provisions  of  the  Aviation  Safety  and  ' 
Capacity  Expansion  Act  of  1990.  Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508  as  recodified  by  Title  49  U.S.C. 
40117  (C(3)l  and  14  CFR  Part  158.  On 
June  24.  1997.  the  FAA  determined  that 
the  application  to  use  the  revenue  from 
a  PFC  submitted  by  the  Indian  Wells 
Valley  Airport  District  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  September  26.  1997. 

DATES:  Comments  must  be  received  on 
or  before  August  1 1 ,  1997. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Airports  Division,  P.O.  Box 
92007,  Worldway  Postal  Center,  Los 
Angeles,  CA  90009.  In  addition,  one 
copy  of  any  comments  submitted  to  the 
FAA  must  be  mailed  or  delivered  to  Ms. 
Nancy  Bass,  General  Manager,  Inyokern 
Airport,  P.O.  Box  634,  Inyokern,  CA 
93527.  Comments  from  air  carriers  may 
be  in  the  same  form  as  provided  to  the 
Indian  Wells  Valley  Airport  District 
under  section  158.23  of  FAR  Part  158. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Mr.  John  P.  Milligan,  Supervisor 
Standards  Section,  Airports  Division, 
P.O  Box  92007,  WPC,  Los  Angeles.  CA 
90009,  Telephone:  (310)  725-3621.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
only,  impose  and  use,  and  use  the 
revenue  from  a  PFC  at  the  Inyokern 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990,  Pub. 
L.  101-508  as  recodified  by  Title  49 
U.S.C.  40117  [C(3)l)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158).  On  June  24,  1997,  the  FAA 
determined  that  the  application  to 
impose  only,  impose  and  use,  and  use 
the  revenue  from  a  PFC  submitted  by 
the  Indian  Wells  Valley  Airport  District 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  September  26, 
1997. 

The  following  is  a  brief  overview  of 
the  application  No.  AWP-97-03-C-00- 
lYK: 

Level  of  the  Proposed  PFC:  $3.00. 

Proposed  Charge  Effective  Date: 
October  1,  1997. 

Proposed  Charge  Expiration  Date: 
December  30,  2002. 

Total  Estimated  PFC  Revenue: 
$253,000  for  impose  or  impose  and  use, 
and  SI 40. 000  for  use  only. 

Brief  description  of  the  proposed 
projects: 

Impose  only:  Widen  Runway  2-20 
from  75'  to  100'— Total  $153,000. 

Impose  and  Use:  Construct  Fire 
Station— Total  $100,000. 

Use  only:  Rehabilitate  Taxiways — 
Total  $140,000.  This  project  was 
previously  approved  as  impose  only 
within  an  overall  PFC  application 
which  was  approved  on  February  11, 
1995,  in  the  total  estimated  amount  of 
$215,000. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Small 
certificated  air  taxi  carriers  not 
providing  scheduled  service. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application,  in  person  at 
the  Inyokern  Airport  Administration 
Office. 


Issued  in  Hawthorne.  California,  on  June 
24,  1997. 

Ellsworth  L.  Chan. 

Acting  Manager.  Airports  Division,  Western- 
Pacific  Region. 
[FR  Doc.  97-18261  Filed  7-10-97;  8:45  am) 

BILUNG  CODE  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Lebanon  Municipal  Airport.  Lebanon, 
New  Hampshire 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  Passenger  Facility 
Charge  at  Lebanon  Municipal  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
AviaUon  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  11, 1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Timothy 
J.  Edwards,  at  the  following  address: 
Airport  Manager.  5  Airpark  Road.  West 
Lebanon.  New  Hampshire  03784. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Lebanon  under  §  158.23  of  Part  158  of 
the  Federal  Aviation  Regulations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Priscilla  A.  Scott.  PFC  Program 
Manager.  Federal  Aviation 
Administration,  Airports  Division,  12 
New  England  Executive  Park, 
Burlington,  Massachusetts  01803,  (617) 
238-7614.  The  application  may  be 
reviewed  in  person  at  16  New  England 
Executive  Park,  Burlington, 
Massachusetts. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  Passenger 


Facility  Charge  (PFC)  at  Lebanon 
Municipal  Airport  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  DC  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  May  2,  1997,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  City  of  Lebanon  was  substantially 
complete  within  the  requirements  of 
§  158.25  of  Part  158  of  the  Federal 
Aviation  Regulations.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  August 
20.  1997. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application. 

PFC  Project  #:  97-02-O-OO-LEB. 

Level  of  the  proposed  PFC:  $3.00. 

Pmposed  charge  effective  date: 
October  1, 1999. 

Proposed  estimated  charge  expiration 
date:  December  1,  1999. 

Estimated  total  net  PFC  revenue: 
$22,350. 

Brief  description  of  project: 
Installation  of  Airport  Security  Fencing. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Lebanon 
Municipal  Airport,  5  Airpark  Road, 
West  Lebanon,  New  Hampshire. 

Issued  in  Burlington,  Massachusetts  on 
July  2, 1997. 
Vincent  A.  Scarano, 

Manager,  Airports  Division,  New  England 
Region. 
[FR  Doc.  97-18152  Filed  7-10-96;  8:45  am) 

BIUJ»«0  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  a  Waiver  of  Compliance 

In  accordance  with  Title  49  Code  of 
Federal  Regulations  (49  CFR)  §§  211.9 
and  211.41,  notice  is  hereby  given  that 
the  Federal  Railroad  Administration 
(FRA)  has  received  a  request  for  a 
waiver  of  compliance  with  certain 
requirements  of  Federal  railroad  safety 
regulations.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 


Federal  Register  /  Vol.  62.  No.  133  /  Friday,  July  11,  1997  /  Notices 


37331 


Nevada  Northern  Railway  Museum 

(NNRX) 

[FRA  Waiver  Petition  Docket  No.  RSEQ-95- 
1] 

The  NNRX  seeks  a  waiver  of 
compliance  with  49  CFR,  Part  240, 
"Qualifications  for  Locomotive 
Engineers.  "  NNRX  is  a  seasonal  tourist 
operation  with  both  steam  and  diesel 
train  excursions.  The  normal  operating 
season  is  from  Memorial  Day  through 
Labor  Day  on  weekends  only.  The 
NNRX  operates  a  program  called 
"Student  Engineer-Locomotive  Rental 
Program"  which,  according  to  the 
railroad,  has  generated  much  of  the 
income  necessary  to  keep  the  museum 
operating  and  its  continuation  is 
imperative  to  the  future  of  the  museum. 
In  addition,  the  program  "provides  an 
opportunity  for  an  individual  to  learn 
the  aspects  and  responsibilities  of  a 
locomotive  engineer  as  well  as  the 
history  of  the  Nevada  Northern 
Railway."  The  NNRX  program's  total 
rental  period,  including  testing, 
preparation  and  cab  time  will  not 
exceed  two  hours.  It  is  proposed  that 
movement  will  be  locomotive  only  and 
under  the  direct  supervision  of  a 
certified  locomotive  engineer  and 
fireman.  A  written  examination  and 
adequate  clothing  will  be  required. 
Furthermore,  each  student  must  be  in 
reasonably  good  health  and  have  good 
eyesight. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  No.  RSEQ-95-1)  and 
must  be  submitted  in  triplicate  to  the 
Docket  Clerk,  Office  of  Chief  Coun.sel, 
Federal  Railroad  Administration,  Nassif 
Building,  400  Seventh  Street.  S.W.. 
Washington.  D.C.  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable. 

All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  1120 


Vermont  Avenue,  N.W..  Washington, 
D.C.  20005.  Room  7020. 

Issued  in  Washington.  D.C.  on  July  2, 1997. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc,  97-18242  Filed  7-10-97;  8:45  am) 
BILUNG  COOE  48ia-0e-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33388  (Sub-No. 
1)1 

CSX  Transportation,  Inc.;  Construction 
and  Operation  Exemption;  Connection 
Track  at  Crestline,  OH 

CSX  Transportation,  Inc.  (CSXT)  and 
Consolidated  Rail  Corporation  (CRC) 
have  filed  a  notice  of  exemption  under 
49  CFR  1150.36  to  construct  a 
connection  track  between  two  CRC  main 
lines  in  the  NW  (Quadrant.  The 
connection  will  extend  approximately 
1,507  feet  between  approximately 
milepost  75.4  on  CRC's  North-South 
main  line  between  Greenwich,  OH,  and 
Indianapolis,  IN.  and  approximately 
milepost  188.8  on  CRC's  East-West  main 
line  between  Pittsburgh  and  Ft.  Wayne, 
IN.' 

Construction  is  scheduled  to  begin  on 
or  about  90  days  after  the  filing  date  of 
this  notice,  but  not  before  the  effective 
date  of  the  exemption,  which  is  70  days 


'  Tliis  proceeding  is  related  to  ST3  Finance 
Docket  No.  33388.  CSX  Corporation  and  CSX 
Transportation,  Inc..  Norfolk  Southern  Corporation 
and  Norfolk  Southern  Railway  Company — Control 
and  Operating  Leases/ Agreements— Conrail,  Inc. 
and  Consolidated  Rail  Corporation  (CSX/NS/CR).  In 
CSX/NS/CR.  Decision  No.  9,  served  June  12.  1907, 
the  Board  granted  the  applicants'  Petition  for 
Waiver,  allowing  CSXT  and  CRC  to  seek  approval 
for  construction  of  four  "first  day"  connections, 
including  this  proposed  connection  at  Crestline. 
OH,  prior  to  Board  approval  of  the  Primary  Control 
Application.  CSXT  filed  a  notice  of  exemption  to 
construct  and  operate  a  connection  track  in 
Crestline,  as  a  related  filing  in  Volume  5  of  the 
primary  application  filed  on  lune  23,  1997,  in  the 
CSX/NS/CR  proceeding.  See  CSX/NS-22  (Volume 
5)  at  94.  CSXT  and  CRC  concurrently  filed  a  slightly 
modified  version  of  the  notice  of  exemption  for 
construction  of  a  connection  track  in  Crestline 
(CSX-5).  The  Board  will  consider  both  filings  in 
tandem.  As  the  Board  stated  in  CSX/NS/CR, 
Decision  No.  9.  at  6-7: 

*   *   *  in  reviewing  these  projects  separately,  we 
will  consider  the  regulatory  and  environmental 
aspects  of  these  proposed  constructions  and 
applicants'  proposed  operations  over  these  lines 
together  in  the  context  of  whether  to  approve  each 
individual  physical  construction  project.  The 
operational  implications  of  the  merger  as  a  whole, 
including  operations  over  the  *   *   'construction 
projects,  will  be  examined  in  the  context  of  the 
[Environmental  Impwct  Statement)  EIS  that  we  are 
preparing  for  the  overall  merger.  *   *   *  No  rail 
operations  can  begin  over  these  (four  CSX 
connections)  until  completion  of  the  EIS  process 
and  issuance  of  a  further  decision. 


after  publication  of  this  notice  in  the 
Federal  Register,  unless  stayed. 

The  Board's  Section  of  Environmental 
Analysis  (SEA)  «rill  analyze  the 
potential  environmental  impact  of  this 
proposed  construction  and  operation, 
which  is  addressed  in  the 
environmental  documents  prepared  in 
the  primary  application  in  STB  Finance 
Docket  No.  33388.  The  enNironmental 
report  covering  the  proposed 
construction  and  operation  of  the 
connection  track  at  Crestline  is 
contained  in  the  Environmental  Report 
filed  vrith  the  Board  in  STB  Finance 
Docket  No.  33388.  In  addition,  as  the 
Board  required  in  CSX/NS/CH.  Decision 
No.  9,  CSX  must  submit,  no  later  than 
September  5,  1997  (Day  F+75),  a 
preliminary  draft  envirormiental 
assessment  (PDEA)  for  each  individual 
construction  project  covered  by  the 
Board's  waiver  decision.  Each  PDEA 
must  comply  with  all  of  the 
requirements  for  environmental  reports 
contained  in  the  environmental  rules  at 
49  CFR  1105.7.  Also,  the  PDEA  must  be 
based  on  consultations  with  SEA  and 
the  federal,  state,  and  local  agencies  set 
forth  in  49  CFR  1105.7(b),  as  well  as 
other  appropriate  parties.  If  a  PDEA  is 
insufficient,  the  Board  may  require 
additional  environmental  information  or 
reject  the  document.  See  CSX/NS/CR, 
Decision  No.  9,  at  8. 

As  part  of  the  environmental  review 
process,  SEA  will  independently  verify 
the  information  contained  in  each 
PDEA,  conduct  further  independent 
analysis,  as  necessary,  and  develop 
appropriate  environmental  mitigation 
measures.  For  each  project.  SEA  plans 
to  prepare  an  EA.  which  will  be  served 
on  the  public  for  its  review  and 
comment.  The  public  will  have  20  days 
to  comment  on  the  EA,  including  the 
proposed  environmental  mitigation 
measures.  After  the  close  of  the  public 
comment  period,  SEA  will  prepare  Post 
Environmental  Assessments  (Post  EAs) 
containing  SEA's  final 
recommendations,  including 
appropriate  environmental  mitigation. 
Id.  at  8.  The  effective  date  of  this 
exemption  may  be  stayed  pending 
consideration  of  the  environmental 
record  and  completion  of  the 
environmental  process. 

Should  the  Board  determine  that  the 
Oestline  construction  project  could 
potentially  cause,  or  contribute  to. 
significant  environmental  impacts,  then 
the  project  will  be  incorporated  into  the 
EIS  for  the  proposed  control  transaction 
in  STB  Finance  Docket  No.  33388.  CSX/ 
NS/CR.  Id.  at  8.  The  Board's 
consideration  of  this  construction 
project  does  not,  and  will  not,  in  any 
way,  constitute  approval  of,  or  even 
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indicate  any  consideration  on  our  part 
respecting  approval  of.  the  primary 
application  in  STB  Finance  Docket  No. 
33388. 

This  exemption  will  be  effective  on 
September  19,  1997.  unless  stayed. 
Petitions  to  stay  the  effective  date  of  this 
notice  on  any  grounds  must  be  filed  by 
July  21.  1997.  Petitions  for 
reconsideration  must  be  filed  by  July  31, 
1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d} 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33388  (Sub-No.  1),  must  be 
filed  with  the  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  N.W., 
Washington.  DC  20423-0001  and  served 
on;  Dennis  G.  Lyons,  Arnold  &  Porter, 
555  Twelfth  Street,  N.W.,  Washington. 
DC  20004-1206.  Parties  to  STB  Finance 
Docket  No.  33388  will  not  be 
automatically  placed  on  the  service  list 
for  this  proceeding. 

Decided;  [uly  3,  1997. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Wiiliams. 
Secretary. 
[FR  Doc.  97-18221  Filed  7-10-97;  8;45  ami 

nLUNG  COO€  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  coirunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Certificate  of  Identity  of 
Owner  of  Registered  Securities  and 
Certificate  of  Identity  of  Owner  of 
Savings  and  Retirement  Securities. 


DATES:  Written  comments  should  be 
received  on  or  before  September  9, 
1997,  to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  vmtten  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street.  Parkersburg,  WV  26106-1328, 
(304)  480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Certificate  of  Identity  of  Owner 
of  Registered  Securities  and  Certificate 
of  Identity  of  Owner  of  Savings  and 
Retirement  Securities. 

OMB  Number:  1535-0048. 

Form  Numbers:  PD  F  0385  and  PD  F 
0385-1. 

Abstract:  The  information  is 
requested  to  establish  the  identity  of  the 
ovsmer  of  United  States  Savings  Bonds/ 
Notes  or  Registered  Securities. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
177. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  89. 

Request  for  Comments:  Comments 
submitted  irf  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
conunents  will  become  a  matter  of 
public  record.  Comments  are  invited  on; 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  7,  1997. 
Vicki  S.  Thorpe, 

Manager,  Graphics.  Printing  and  Records 
Branch. 
[FR  Doc.  97-18195  Filed  7-10-97;  8:45  am) 

BILLING  CODE  4<10-3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Application  for 
disposition  of  United  States  registered 
securities  and  related  checks  without 
administration  of  deceased  owner's 
estate. 

DATES:  Written  comments  should  be 
received  on  or  before  September  9, 
1997 ,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conmients 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street,  Parkersburg,  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Disposition  of 
United  States  Registered  Securities  and 
Related  Checks  Without  Administration 
of  Deceased  Owner's  Estate. 

OMB  Number:  1535-0058. 

Form  Number:  PD  F  1646. 

Abstract:  The  information  is 
requested  to  support  a  request  for 
distribution  of  registered  securities 
belonging  to  a  decedent's  estate  that  is 
not  being  administered. 

Current  Actions:  None. 

Type  o//?eview;  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
625. 

Estimated  Time  Per  Respondent:  90 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  938. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
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public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acou^cy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  7,  1997. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 
[FR  Doc.  97-18196  Filed  7-10-97;  8:45  am] 

BtLUNG  CODE  481»-9»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  sohciting  comments 
concerning  the  Application  For 
Redemption  at  Par  of  United  States 
Treasury  Bonds  Eligible  for  Payment  of 
Federal  Estate  Tax. 

DATES:  Written  comments  should  be 
received  on  or  before  September  9, 
1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg, 
WV  26106-1328. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street.  Parkersburg.  WV  26106-1328. 
(304)  480-6553. 


SUPPLEMENTARY  INFORMATION: 

Title:  Apphcation  For  Redemption  At 
Par  Of  United  States  Treasury  Bonds 
Eligible  For  Payment  Of  Federal  Estate 
Tax. 

OMB  Number:  1535-0010. 

Form  Number:  PD  F  1782. 

Abstract:  The  information  is 
requested  to  support  a  request  for 
redemption  at  par  of  United  States 
Treasury  Bonds  eligible  for  payment  of 
federal  estate  tax. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
2,500. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,250. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciuticy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piut:hase  of  services 
to  provide  information. 

Dated:  July  7, 1997. 
Vickj  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 

Branch. 

[FR  Doc.  97-18197  Filed  7-10-97;  8:45  am) 

BILUNG  CODE  4ai»-3»-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury'  is  soUciting  comments 
concerning  the  Affidavit  by  individual 
surety. 

DATES:  Written  comments  should  be 
received  on  or  before  September  9, 
1997,  to  be  assured  of  consideration. 

ADDRESSES:  Ehrect  all  written  comments 
to  Bureau  of  the  Pubhc  Debt,  Vicki  S. 
Thorpe.  200  Third  Street.  Parkersburg. 
WTV  26106-1 328 

FOR  FURTHER  WFOftMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  the  Public  Debt,  200  Third 
Street.  Parkersburg.  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Affidavit  By  Individual  Surety. 

OMB  Number:  1535-0100. 

Form  Number:  PD  F  4094. 

Abstract:  The  information  is 
requested  to  support  a  request  to  serve 
as  surety  for  an  indenmification 
agreement  on  a  Bond  of  Indemnity. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  55 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  460. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utifity.  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Dated:  July  7,  1997. 
Vicki  S.  Thorpe, 

Manager,  Graphics.  Printing  and  Records 
Branch. 
[FR  Doc  97-18198  Filed  7-10-97;  8:45  am] 

BILUNG  CODE  *»^0--39-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Request  by  owner  of 
savings  bonds/notes  deposited  in 
safekeeping  when  original  custody 
receipts  are  not  available. 
DATES:  Written  comments  should  be 
received  on  or  before  September  9, 
1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe.  200  Third  Street,  Parkersburg, 
WV  26106-1328, 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe. 
Bureau  of  Uie  Public  Debt,  200  Third 
Street,  Parkersburg.  WV  26106-1328, 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  By  Owner  Or  Person 
Entitled  To  Payment  Or  Reissue  Of 
United  States  Savings  Bonds/Notes 
Deposited  In  Safekeeping  When 
Original  Custody  Receipts  Are  Not 
Available, 

OMB  Number:  1535-0063. 

Form  Number:  PD  F  4239. 

Abstract:  The  information  is 
requested  to  establish  ownership  and 
request  reissue  or  payment  when 
original  custody  receipts  are  not 
available. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
500. 


Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  84. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  7. 1997. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 

|FR  Doc.  97-18199  Filed  7-10-97;  8:45  ami 
BIUJNQ  COOE  4aiO-3»-i> 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  of 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  collections  of  information 
required  to  comply  with  the  terms  and 
conditions  of  FHA  debentures. 
DATES:  Written  comments  should  be 
received  on  or  before  September  9, 
1997,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
WV  26106-1328. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt,  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304) 480-6553. 

SUPPLEMENTARY  INFORMATION: 

Titles: 
FHA  New  Account  Request 
FHA  Transaction  Request 
FHA  Debenture  Transfer  Request 

OMB  Number:  1535-0120 

Form  Numbers:  PD  F  5366.  5354.  and 
5367. 

Abstract:  The  information  is  used  to 
(1)  establish  a  book-entry  account;  (2) 
change  information  on  a  book-entry 
account;  and  (3)  transfer  ownership  of  a 
book-entry  account  on  the  HUD  system, 
maintained  by  the  Federal  Reserve  Bank 
of  Philadelphia. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  or 
households,  businesses  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
600. 

Estimated  Time  Per  Respondent:  10 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  102. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  July  7, 1997. 
Vicki  S.  Thorpe. 

Manager,  Graphics.  Printing  and  Records 
Branch. 

(FR  Doc.  97-18200  Filed  7-10-97:  8:45  am] 
BILLING  COOE  4«10-3»-4> 


Corrections 


Federal  Registo- 

Vol.  62,  No.  133 
Friday.  July  11,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidentiai,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP97-603-000] 

Egan  Hub  Partners,  LP.;  Notice  of 
Application 

Correction 

In  docximent  97-17321,  beginning  on 
page  35796,  in  the  issue  of  Wednesday, 
July  2,  1997,  the  Docket  No.  should  read 
as  set  forth  above. 

BILLMQ  CODE  1506-01-0 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  1842 

Quick-Closeout  Procedures 

Correction 

In  rule  document  97-17309  beginning 
on  page  36227  in  the  issue  of  Monday, 
July  7,  1997,  make  the  following 
correction: 

On  page  36228,  first  column,  line  two 
under  Impact,  "not"  should  appear  after 
"will". 

BILUNG  CODE  1S0fr«1-O 


Friday 

July  11,  1997 


Part  U 


Environmental 
Protection  Agency 

40  CFR  Part  80 

Regylation  of  Fuels  and  Fuel  Additives: 
ModmcaHons  to  Standards  and 
Requirements  for  Reformulated  and 
Conventional  Gasoline;  Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  80 
[FRL  5850-6] 
RIN  2060^G76 

Regulation  of  Fuels  and  Fuel 
Additives:  Modifications  to  Standards 
and  Requirements  for  Reformulated 
and  Conventional  Gasoline 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  Through  the  amended  Clean 
Air  Act  of  1990,  Congress  mandated  that 
EPA  promulgate  regulations  requiring 
that  gasoline  sold  in  certain  areas  be 
reformulated  to  reduce  vehicle 
emissions  of  toxic  and  ozone-forming 
compounds.  The  EPA  published  rules 
for  the  certification  and  enforcement  of 
reformulated  gasoline  (RFC)  and 
provisions  for  non-reformulated  or 
conventional  gasoline  on  February  16, 
1994. 

Based  on  experience  gained  since  the 
promulgation  of  these  regulations,  EPA 
is  proposing  a  variety  of  changes  to  the 
regulations  relating  to  emissions 
standards,  emissions  models, 
compliance  related  requirements  and 
enforcement  provisions.  The  proposed 
changes  involve  both  the  reformulated 
and  conventional  gasoline  programs. 
Many  of  the  changes  codify  guidance 
issued  by  the  Agency  since  the  initial 
adoption  of  these  gasoline  programs. 
These  changes  are  in  the  nature  of 
minor  adjustments  to  the  structiu^  of 
these  programs.  The  emissions  benefits 
achieved  from  reformulated  gasoline 
will  not  be  reduced. 
DATES:  The  comment  period  on  this 
proposed  action  will  close  August  11, 
1997.  unless  a  hearing  is  requested,  in 
which  case  the  comment  period  will 
close  30  days  after  the  close  of  the 
public  hearing.  EPA  will  conduct  a 
hearing  (date  and  location  to  be 
announced)  if  a  request  for  such  is 
received  by  July  18,  1997. 
ADDRESSES:  Written  comments  on  this 
proposed  action  should  be  addressed  to 
Public  Docket  No.  A-97-03,  Waterside 
Mall  (Room  M-1500).  Environmental 
Protection  Agency,  Air  Docket  Section, 
401  M  Street,  SW.  Washington,  DC 
20460.  The  Agency  requests  that 
commenters  also  send  a  copy  of  any 
comments  to  Marilyn  Bennett,  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation,  at  the 
address  listed  in  the  For  Further 
Information  Contact  section.  Those 
wishing  to  notify  EPA  of  their  intent  to 


submit  adverse  comment  or  request  an 
opportimity  for  a  public  hearing  on  this 
action  should  contact  Marilyn  Bennett 
at  (202)  233-9006.  Materials  relevant  to 
the  final  rule  establishing  standards  for 
reformulated  gasoline  and  anti-dumping 
standards  for  conventional  gasoline  are 
contained  in  Public  Dockets — A-92-01 
and  A-92-12,  and  are  incorporated  by 
reference. 

The  preamble,  regulatory  language 
and  regxdatory  support  document  are 
also  available  electronically  from  the 
EPA  Internet  Web  site  and  via  dial-up 
modem  on  the  Technology  Transfer 
Network  (TTN),  which  is  an  electronic 
bulletin  board  system  (BBS)  operated  by 
EPA's  Office  of  Air  Quality  Planning 
and  Standards.  Both  services  are  bee  of 
charge,  except  for  your  existing  cost  of 
Internet  connectivity  or  the  cost  of  the 
phone  call  to  TTN.  Users  are  able  to 
access  and  download  files  on  their  first 
call  using  a  personal  computer  per  the 
following  information.  The  official 
Federal  Register  version  is  made 
available  on  the  day  of  publication  on 
the  primary  Internet  sites  listed  below. 
The  EPA  Office  of  Mobile  Sources  also 
publishes  these  notices  on  the 
secondary  Web  site  listed  below  and  on 
the  TTN  BBS. 
Internet  (Web) 

http://www.epa.gov/docs/fedrgstr/     - 
EPA-AIR/ 

(either  select  desired  date  or  use 
Search  feature) 

http://www.epa.gov/OMSWWW/ 

(look  in  What's  New  or  under  the, 
specific  rulemaking  topic) 
TTN  BBS:  919-541-5742 

(1200-14400  bps,  no  parity,  8  data 
bits,  1  stop  bit) 

Voice  Helpline:  919-541-5384 

Off-line:  Mondays  frtjm  8  am  to  12 
Noon  ET 

A  user  who  has  not  called  TTN 
previously  will  first  be  required  to 
answer  some  basic  informational 
questions  for  registration  purposes. 
After  completing  the  registration 
process,  proceed  through  the  following 
menu  choices  from  the  Top  Menu  to 
access  information  on  this  rulemaking. 
<T>Gateway  to  TTN  Technical  /Vreas 

(Bulletin  Boards) 
<M>OMS — Mobile  Sources  Information 

(Alerts  display  a  chronological  list  of 
recent  documents)  <IC>  Rulemaking 
&  Reporting 

At  this  point,  choose  the  topic  (e.g., 
Fuels)  and  subtopic  (e.g..  Reformulated 
Gasoline)  of  the  rulemaking,  and  the 
system  will  list  all  available  files  in  the 
chosen  category  in  date  order  with  brief 
descriptions.  To  download  a  file,  type 
the  letter  "D"  and  hit  your  Enter  key. 
Then  select  a  transfer  protocol  that  is 


supported  by  the  terminal  software  on 
your  own  computer,  and  pick  the 
appropriate  command  in  your  own 
software  to  receive  the  file  using  that 
same  protocol.  After  getting  the  files  you 
want  onto  your  computer,  you  can  quit 
the  TTN  BBS  with  the  <G>oodbye 
command. 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  the  document  may  be 
downloaded,  changes  in  format,  page 
length,  etc.  may  occur. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  Bennett,  Fuels  and  Energy 
Division,  U.S.  EPA,  401  M  Street.  SW 
(6406J),  Washington,  DC  20460. 
Telephone:  (202)  233-9006. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Regulated  categories  and  entities 
potentially  affected  by  this  action 
include: 


Category 

Examples  of  regulated 
entities 

Industry 

Refiners,  importers,  and 
distributors  of  motor  ve- 
hicle fuel;  motor  vehicle 
fuel  retail  outlets  and 
wholesale  purchaser- 
consumer  facilities:  facili- 
ties that  act  as  independ- 
ent laboratories. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now     . 
aware  could  be  potentially  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
entity  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  of  part  80,  subparts 
D,  E  and  F,  of  title  40  of  the  Code  of 
Federal  Regulations.  If  you  have 
questions  regarding  applicability  of  this 
action  to  a  particular  entity,  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Today's  preamble  explains  the  basis 
for  the  regulatory  changes  and  the 
piupose  of  the  proposed  rule.  The 
remainder  of  this  preamble  is  organized 
into  the  following  sections: 

I.  Corrections  of  Typographical  Errors  and 

Minor  Revisions 
n.  General  Fuels  Provisions 
in.  RFC  and  Anti-dumping  Standards/ 

Models 
rv.  RFC  Compliance  Requirements 

V.  Enforcement 

VI.  Anti-dumping  Requirements 
Vn.  Attest  Engagements 


Vm.  EnviroBmental  aad  Economic  Impacts 
DC.  Public  Pafticipation 

X.  Regtdatary  Flexibility 

XI.  Executive  Order  128M 


Xn.  Paperwork  Reduction  Act 
Xm.  Unfunded  Mandates  Act 
XIV.  Statutoiy  Authenty 


§80.2(w)  ..„ _ The  reference  to  the  cetane  index  test  method  is  removed  and  added  as  §W}.3(^.  As  a  le- 

piaoeaant,  a  Mlaitioo  is  ptopmmA  for  "^vteualy  certified  gasoline"  te  mean  RFC  and 
— "— *^— *  ff — ■♦ —  ^—  'nr  *! — r  ymtarnd  nr  Jwynrrrrt  in  rnnfnrmini  ii  iiitti^ylii  s 
Me  lequiiflUMiats  and  induda^  la  As  mfmnji,  e«y§suate  Wendor  or  ia^Miter  coapii- 
aace  calcaiatiaaa. 
tke  raiR«Bfle  to  tin  vMm  oaiftaat  tea»  anttaA  is  isuaiu*  Mtd  added  as  f  WJd)-  TWa 

sectioa  iaujsiawi  to.c<Mtnroteilhe  s«Mi|si»<t'Stuihsd  ipMat4t(a). 
1%»  iiiiwpiji.to  iw awiirt»s,iii>wl1est  veHMd  is  mmtnrwi  ami  added  as  §a0.t(^.  ry» 
ia.nviM*  t«  iMt  «ha  tqai  aMlHi  t»  uae  for  dfalset  biel  only  to  avoid xodKct 
Ikfa iMf  Bw<fcp^isr  iiililtH  i  Kill  af  19>C  m §m4«(f). 

(he  iefiailiaB  mtnfammiatmt  gwalBie  la  delete  the  lefuiiemaaft  fv  a  gMoUoa 
i.«2. 

afgiseBw  "Wldl"  to  mta  Uti*  dafiDMon  mffif  to  cosiventiaiud  fssa- 
Itee  a  weB  as  ts  WG. 
Revises  chait  te  nptaoe  "^t.*"  fv  ¥ac  psr-^altaa  miaimiin  reductioa  «ri*  "^2.6"  and 
raplaca  "S-Z,S"  with  "S-2.5"  far  pei^frika  miainiHm  SOh  perfaaamKa  leductioB 
(pereBBt). 
Canects  sevant  saaM  lyyciyaiikiLil  ewaiaiB  hotk  the  Phaae  I  sad  Phase  ■  eymiaaa. 
CenecU  typimia|ihii  si  errar  by  phangiii^  "^3W  X  72  percent^"  (e  '(E30&— 72  percMH)." 
Collects  typogr^phicai  ener  bjr  nhw^ging  Phase  I  coefficieats  to  Phase  n  ceei&heBU,-  La. 

ohaage  "10.32  *  (d.3M  X  ARC^"  te  "7».7&  *  (0.385  X  ARO)." 
Corrects  typogiapfaical  errors  to  to  aquation. 

Conects  the  entry  fn-  uomatics  "acceptaMe  ran(s"  to  read  "0.0—55.0  volume  percent." 
Conects  typographical  error.  There  is  a  reference  to  section  80.43(c),  which  is  incorrect 

The  proper  rafBrence  is  to  section  80.49(8)(5Xi). 
Conects  typographical  error  in  formula  at  the  bottom  of  the  new  parameter  under  Fuel  2. 
Changes  from  "C4-B/2"  te  "(C+B)/2. " 

$80.49(a)(3}  „ „ —    Canects  typopaphical  eiror.  There  is  a  reference  te  §80.43(c},  which  is  incorrect  The 

proper  refeieBce  is  to  §  80.49(a)(5)(i). 

S  80.48(b)  „ „ Qxrects  typo^aphical  enor.  There  is  a  reference  te  §  80.43(c),  which  is  iBcerrect  The 

proper  rafernice  is  to  S  80.49(a)(5)(i). 
Canects  reference  te  "extension  fuels  per  the  requirements  of  $88.49(a}"  to  read  "exten- 
sion fuels  per  the  requirements  of  §80. 48(h)." 
Revises  te  apply  to  hnptwters  ss  well  as  refifoers. 
Revises  to  delete  heading:  "Marking  of  conventional  gasoline." 

Revises  the  wrord  "am"  to  read  "area(s)"  te  clarify  the  application  of  the  equation  to  a  sit- 
uation in  vrhich  mere  than  one  area  fetls  a  survey  or  survey  series  in  a  single  year. 

§  80.80(aM8Mivl „ - Revises  to  add  refnence  to  §  88.69(eK2). 

S  8e.69(e) „....„„.„ „ ..^ — „ Revises  to  clarify  refecence  by  removing  "who  ehtaiaa  any  RBOB  in  any  gasnlinft  d^veiy 

truck"  and  adding  "other  than  a  terminal  storage  tmnk  blender  specified  in  §«0.e8(c}'. 

S  80.M(eM2)(i)(A) „ Revises  to  add  the  word  "ts." 

§  80.68(eM2Nv) _ _ „ Comets  reference  to  §B0.7a(bK2)(i).  The  conect  r^sraKe  is  to  S  80.65(eK2)(i). 

S  88.75(a) „..„ — Revises  to  recpiin  refiners,  in^xirteis,  and  oxygeaate  blenders  to  include  aotificatieB  to 

^A  of  per^alkxi  versus  avwage  election  with  the  first  quarterly  reporU  safaKutted  each 
year. 

$80.75(aK3)  —.. — _ Revises  to  add  a  new  $  80.75(a)(3)  which  provides  a  mathetnatical  equation  fix  converting 

wei^  percaait  oxygen  boat  an  oxygenate  to  volume  perc^t  oxygenate. 

§  80.77(c) „ Revises  to  add  reference  to  RBOB. 

$80.77(f)  „.„ — „ Revises  to  add  reference  to  RJI06. 

S 8e.l28(e)(2)  Revises  by  changing  refereKe  from  § 80.68(^8)  to  §  80.68(aM2]. 


M0-2W  ■•• 

§80.2(ee)  . 
§88.2(1^. 
$80.4)(« 


S88.45(c)t>Xiv)(B» 

S88.45(oXlMiv)(DKl2)  .. 
§80.45  (o)(lXiv)(D)(l^ 

§88.45(dKlXivXB)  

§88.45(fXlMi)  .-. 

§80.48(a) 

§88.49(aXl)  ..- 


§80.50(aJ(2)  

§80.65(eX2)(iiXB) 

§8e.85(^ „. 

§80.88(bX2Kii)  .... 


H.  Gewral  FiiebPrwvMMM 

A.  Test  M^kods  (§80.3;  JiFG  Teat 
Me^ods  §80.4») 

1.  R^lacement  ot  Lead  and  Phospfaonia 
Test  Mediods  widi  Industiy  Standard 
Te^  Methods  (§§  M.3  (a)  and  (bH 

40  CFK  part  se,  af^iendices  A  and  B, 
specify  the  test  methods  that  are  used 
for  detefmining,  respectively,  the 
phosphorus  coBtent  aad  the  lead 
content  of  gasoline.  Today's  proposal 
would  remove  ^tpendicas  A  and  B  and 
add  $$80.3  (a)  and  (b)  which  would 
require  the  use  of  ASTM  method  D 
3231-94  for  {^osphorus  and  methods  D 
3237-90  or  D  5059-92  for  lead.  The 


phosphorus  umI  lead  test  anthods  are 
used  primarily  to  determine  compliance 
with  tihe  stmdards  under  $$  10.22  ^id 
80.23,  dealing  witih  the  ualaaded 
gascJine  progcvm.  Also,  ander 
S  80.41(^1),  RFC  may  contaia  ae  heavy 
metals.  As  a  result,  the  proposed  lead 
test  method  would  be  used  Ux 
determining  Ae  preaeace  of  this  heavy 
metal  in  RFC. 

The  test  methods  in  appendices  A  and 
B  of  40  CFR  part  80  inig^nally  were 
adopted  irom  ASTM  standard  test 
methods.  Over  time,  however,  ASTM 
has  updated  their  test  methods,  while 
EPA  has  not.  EPA  believes  the  crvmat 
ASTM  test  methods  are  equivaient  to 


&e  methods  cwreBdy  in  the 
ragulatioas,  and  are  more  consistent 
wiA  the  test  methods  regulated  parties 
Bonaa^  use  for  commerci^  pvaposes. 
As  a  resvtt,  the  proposed  test  meliiods 
wottld  he  appropriate  for  determining 
compUaBce  with  the  provinons  of  40 
CFR  part  80. 

EPA  believes  there  would  be  little 
additional  burden  on  the  regulated 
industry  if  the  proposed  phosphorus 
and  lead  test  methods  were  adopted. 
InitiaUy,  EPA  understands  that  the 
proposed  test  methods  are  the  c\irrent 
industry  standard  test  methods,  so  most 
gasoline  testing  laboratories  already  are 
eqttipped  to  conduct  the  proposed  test 
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methods.  In  addition,  there  is  no 
requirement  for  regulated  parties  to  test 
their  gasoline  for  phosphorus  or  lead 
under  either  the  unleaded  gasoline  or 
the  REG  regulations,  so  parties  would 
not  be  obligated  to  use  the  proposed  test 
methods  at  all.  Rather,  the  phosphorus 
and  lead  test  methods  in  the  regulations 
are  used  by  EPA  to  determine  if  gasoline 
meets  standards  for  these  metals.  EPA  or 
a  regulated  party  also  could  use  non- 
regulatory  phosphorus  or  lead  test 
methods.  However,  in  an  enforcement 
proceeding,  the  results  from  non- 
regulatory  test  methods  would  only 
constitute  evidence  of  the  results  that 
would  have  been  obtained  if  the 
regulatory  test  method  had  been 
conducted  on  the  gasoline  at  issue. 

2.  Reformulated  Gasoline  Test  Methods 
(§§80.46  (a)  Through  (g)) 

In  §  80.46,  test  methods  were 
sf)ecified  for  the  measurement  of  the 
regulated  properties  of  reformulated 
gasoline.  Many  of  the  test  methods 
designated  in  the  original  rule  were 
consensus  standards,  prepared  and 
maintained  by  ASTM.  Since  the  original 
issuance  of  the  rule,  some  of  these 
methods  have  been  updated.  EPA  is 
now  proposing  to  replace  the  current 
regulatory  methods  with  the  updated 
versions  of  these  methods  for  the 
measurement  of  sulfur,  olefins,  and 
distillation  parameters.  In  addition,  EPA 
is  proposing  an  alternative  test  method 
(ASTM  D  5453-93)  for  determining  the 
sulfur  content  in  conventional  gasoline 
until  September  1, 1998.  This  proposed 
alternative  test  method  is  discussed  in 
Section  VI. B. 6.  The  proposed  updated 
methods  all  are  finally  approved  ASTM 
test  methods.  In  addition,  ASTM  has 
developed  a  method  (ASTM  D  5599-95) 
that  is  the  same  as  the  procedure  for  the 
measurement  of  oxygenates  at 
§§  80.46(g)  (1)  through  (8),  and  EPA 
proposes  to  replace  §§  80.46(g)  (1) 
through  (8)  with  a  reference  to  the 
ASTM  method.  For  the  measurement  of 
RVP,  EPA  proposes  to  eliminate  the 
appendix  containing  EPA  Method  3 
(appendix  E),  and  designate  ASTM  D 
5191-96  as  the  required  method,  with 
the  exception  that  the  correlation 
equation  as  described  in  EPA  Method  3 
must  be  used  in  place  of  the  correlation 
equation  described  in  ASTM  D  5191-96. 
ASTM  D  5191-96  is  identical  to  the 
RVP  test  method  in  appendix  E  when 
the  correlation  equation  from  EPA 
Method  3  is  used  with  the  ASTM 
method.  In  all  cases,  these  changes  do 
not  amount  to  a  deviation  in  method,  or 
significant  change  in  procedure.  Most  of 
the  ASTM  changes  revolve  around 
improvements  in  quality  statements. 
The  inclusion  of  ASTM  D  5599-95  for 


oxygenates  is  the  result  of  ASTM 
preparing  a  test  method  that  is 
consistent  with  that  previously  defined 
in  the  Federal  Register. 

The  test  methoa  previously 
designated  for  benzene,  AST^  D  3606, 
has  been  updated  since  the  original 
publication  of  the  rule.  However,  the 
parameters  must  be  adjusted  to  allow  for 
the  resolution  of  ethanol  and  methanol 
from  the  benzene.  In  addition,  the  EPA 
GC/MS  method  has  been  demonstrated 
through  ASTM  round-robin  testing  to  be 
an  equivalent  method  for  the 
measurement  of  benzene.  Since  the  use 
of  the  EPA  GC/MS  method  would  allow 
two  parameters  (benzene  and  aromatics) 
to  be  performed  with  a  single  test,  EPA 
believes  the  use  of  the  EPA  GC/MA 
method  for  the  measurement  of  benzene 
would  result  in  a  reduced  burden  to  the 
regulated  industry,  and,  therefore,  is 
proposing  to  allow  its  use  as  an 
alternate  test  procedure  for  the 
measurement  of  benzene  in  gasoline. 

3.  Butane  Test  Methods  (§  80.46(h)) 

Blendstocks  require  the  same  full  set 
of  parameter  measurements  as 
reformulated  gasoline,  since  final 
properties  must  be  extrapolated  for  all 
final  blends.  When  butane  designated 
for  blending  must  be  tested,  the 
designated  methods  are  generally  not 
applicable,  since  the  properties  for 
butane  typically  fall  oul..ide  the  scope  of 
the  methods.  Therefore,  EPA  is 
proposing  to  designate  several  test 
methods  specifically  for  butane 
blendstock  testing.  ASTM  D  2163-91 
and  D  5623-94  have  been  identified  as 
suitable  methods  for  the  measurement 
of  light  hydrocarbons  and  sulfur 
respectively.  The  Gas  Producers 
Association  (GPA)  has  developed  a 
method  for  the  measurement  of  benzene 
and  aromatics  in  butane.  This  method  is 
GPA  2186-95.  EPA  is  not  proposing  to 
designate  a  method  for  measuring 
olefins  in  butane.  No  consensus  method 
ciurendy  exists  for  measuring  total 
olefins  in  butane  blendstocks.  ASTM  D 
2163-91  will  measure  the  lighter 
olefins,  but  not  any  heavier  ones  in  the 
mix.  EPA  has  identified  a  proprietary 
method,  known  as  the  Wasson  ECE  383- 
01  method,  which  measures  all  of  the 
olefinic  compounds  in  the  blendstock. 
This  method  is  not  a  consensus 
standard,  but  is  of  the  type  that  would 
be  acceptable,  due  to  its  ability  to 
measure  total  olefins. 

4.  Volatility  Test  MeUiods  (§§  80.3  (c) 
and  (d)) 

As  discussed  above,  for  the 
measurement  of  RVP,  EPA  proposes  to 
eliminate  the  appendix  containing  EPA 
Method  3  (appendix  E)  and  designate 


ASTM  D  5191-96  as  the  regulatory 
method,  with  the  exception  that  the 
correlation  equation  as  described  in 
EPA  Method  3  must  be  used  in  place  of 
the  correlation  equation  described  in 
ASTM  D  5191-96. 

The  measurement  of  alcohols, 
especially  ethanol,  for  the  volatility  rule 
has  been  described  in  detail  in  appendix 
F  of  40  CFR  part  80.  In  this  appendix. 
Method  1  describes  a  water  extraction 
method,  and  Method  2  details  a 
chromatographic  procedure  (an  older 
version  of  ASTM  D  4815.)  In  an  effort 
to  harmonize  methods,  EPA  believes  it 
would  reduce  the  testing  burden  to 
allow  test  methods  that  are  consistent 
with  the  reformulated  gasoline  rule.  As 
a  result.  EPA  proposes  to  eliminate 
Appendix  F  and  designate  ASTM  D 
5599-95  as  the  method  for  the  - 
measurement  of  alcohols  in  gasoline  for 
the  purpose  of  complying  with  the 
volatility  regulations.  Consistent  with    . 
the  reformulated  gasoline  rule,  the  use 
of  ASTM  D  4815-94a  will  be  allowed  as 
an  alternate  as  long  as  this  use  is 
allowed  under  the  reformulated  gasoline 
rule. 

5.  Diesel  Fuel  Test  Methods  (§§  80.3  (e). 
(0.  and  (g)) 

When  the  diesel  sulfur  rule  was 
originally  published  by  EPA,  several 
methods  were  included  for  the 
measurement  of  the  regulated 
properties.  Included  in  these  properties 
are  sulfur  concentration,  cetane  index, 
and  aromatic  content.  The  current 
designated  test  for  sulfur  is  ASTM  D 
2622-87,  with  D  4294-83  being  an 
allowable  alternate.  As  discussed  above. 
EPA  proposes  to  substitute  the  current 
regulatory  test  method  for  sulfur,  D 
2622-87,  with  the  latest  version  of  this 
method,  D  2622-94.  EPA  also  proposes 
to  substitute  the  alternate  method  for 
determining  sulfur  content  in  diesel 
fuel,  D  4294-83,  with  the  latest  version. 
D  4294-90(1995),  and  substitute  the 
current  test  method  for  cetane  index, 
ASTM  D  976-80,  with  the  latest  version. 
D  976-91. 

The  test  for  aromatics  in  diesel  had 
been  designated  to  be  ASTM  D  1319-88. 
EPA  recognizes  that  ASTM  describes 
this  test  as  inadequate  for  the 
measurement  of  the  aromatic  content  in 
diesel  fuel.  For  some  time,  EPA  has 
been  performing  ASTM  D  5186  in 
parallel  with  D  1319,  and  found  D  5186 
to  be  superior  in  both  precision  and 
accvu-acy.  The  primary  difficulty  in 
changing  from  the  use  of  D  1319  to  D 
5186  to  measure  compliance  lies  in  the 
units  reported  by  the  two  methods.  The 
regulation  specifies  a  limit  on  the 
aromatic  content  in  volume  per-cent, 
coincidentally  the  same  units  reported 


by  D  1319.  Unfortunately,  D  5186 
reports  results  in  mass  per-cent.  In  order 
to  comply  with  the  regulation,  these 
results  must  be  converted  to  volume 
per-cent.  EPA  proposes  to  apply  a 
conversion  factor  to  the  results.  The 
equation  to  be  used  for  the  conversion 
of  mass  per-cent  diesel  aromatics  to 
volume  per-cent  diesel  aromatics  is: 
Vol%  =  (Mass%  *  0.916)  +  1.33 

Where  Mass%  refers  to  the  output 
&t)m  D  5186-96,  the  SFC  test. 

This  equation  is  identical  to  that  used 
by  CARB  in  their  conversion  of  mass 


per-cent  results  to  volume  per-cent 
results  for  the  affirmation  of  regulatory 
limits. 

This  change  should  not  impose  tmy 
additional  financial  burden  on  industry, 
since  it  is  not  a  required  test.  The  option 
of  measuring  aromatics  was  originally 
placed  in  the  rule  to  allow  an  alternate 
to  the  requirement  that  low  sulfur  fuels 
meet  a  minimum  requirement  of  a  40 
cetane  index.  The  intent  was  to  regvdate 
aromatic  content,  and  it  was  found  that 
some  fuels  with  high  napthenic  content 
could  actually  be  very  low  in  aromaUcs, 


yet  still  not  meet  the  40  cetane  index 
level.  The  option  to  test  for  aromatic 
content  would  only  be  exercised  if  a 
fuel  fails  to  meet  the  required  cetane 
index  level,  a  relatively  infrequent 
occurrence. 

6.  Table  of  Test  Methods 

The  following  table  sets  out  the  test 
methods  currently  required  under  the 
fuels  regulations  at  40  CFR  part  80,  and 
the  corresponding  proposed  test 
methods: 


Parameter 

Old  test 

New  test 

Reformulated  Gasoline: 

RVP „ 

EPA  Method  3  

ASTM  5191-96,  except  that  equation  is  as  in  Method  3. 

ASTM  D3606-96.  also  with  exceptions.  In  addition,  the  use 
of  the  EPA  GC/MS  Method  for  the  measurement  of  Ben- 
zene will  now  be  allowed  as  an  alternate. 

ASTM  D86-96 

Benzene 

Distillation „ 

ASTM   D3606-92,  wrth  exceptions  for 
Methanol  and  Ethanol. 

ASTM  D86-90  

Aromatics  

EPA  GC/MS  Method  (80.46) 

ASTM  D1319-93  

EPA  GC/MS   Method   (80.46)   (No  Change)   alternate   is 

Dl3l9-95a. 
ASTM  D1319-95a. 

Olefins  ™ 

Sulfur 

Oxygenates  

ASTM  D2622-92  . 

EPA  OFID  Method  (80.46)  

ASTM  D2622-94  (ASTM  D545a-«3  is  alternate  for  Conven- 
tional Gasoline  to  9/1/98). 
ASTM  05599-95  alternate  ts  04fi15'-S4a 

Lead  Phase  Down: 

Phosphorus  „ 

Lead  „ 

Appendix  A  

Appendix  B  

ASTM  D3231-94. 

ASTM  D3237-90  (Atomc  Absort)ance)  or  D5059-92  (X- 
ray). 

Consistent  with  Reformulated  Gasoline. 

ASTM  D2622-94.  or  D4294-90  (1995). 
ASTM  05186-96 

Volatility: 

Alcx»hol  

■■•■■•■•••■•>■■«■>■■■.•*•>»>•...........■.,,,■>■■■■«»•■■••*•■••• 

ASTM  D2622-a7.  or  D4294-83  

ASTM  D1319-88  

Diesel  Sulfur: 

Sulfur _.... 

Aromatics  „ 

Cetane  Index 

ASTM  D976-80    . 

ASTM  D976-91 

Blendstock  Tests: 

Light  Hydrocarbons  in  Butane  

ASTM  D2163-91 

Sulfur  in  Butane  

Benzene  and  Aromatics  in  Butane 
Olefins  in  Butane  

■  *«■•■••••••••••»••■■•■••••••••■■•>•>•••••••••••.•■•■■••■■.„.. 

ASTM  D5623-94. 
GPA  2186-95. 

Test  procedure  not  specified.  Wasson-ECE  383-01  is  an 
example  of  an  acceptable  test  procedure. 

B.  Gasoline  and  Diesel  Fnel  Sampling 
Procedures  (Proposed  §  80.8) 

40  CFR  part  80,  Appendices  D  and  G. 
specify  sampling  procedures  for 
gasoline  and  diesel  fuel  for  all  motor 
vehicle  fuel  programs  under  40  CFR  part 
80,  including  the  programs  for  unleaded 
gasoline,  gasoline  volatility,  diesel 
sulfur,  RFC,  and  anti-dumping.  Today's 
proposal  would  replace  the  sampling 
procedures  in  appendices  D  and  G  with 
the  following  ASTM  standard  practices: 

•  D  4057-95.  "Standard  Practice  for 
Manual  Sampling  of  Petroleum  and 
Petroleum  Products;" 

•  D  4177-95,  "Standard  Practice  for 
Automatic  Sampling  of  Petroleum  and 
Petroleum  Products;" 

•  D  5842-95.  "Standard  Practice  for 
Sampling  and  Handling  of  Fuels  for 
Volatility  Measurements;"  and 

•  D  5854-95.  "Standard  Practice  for 
Mixing  and  Handling  of  Liquid  Samples 
of  Petroleum  and  Petroleum  Products." 


Appendices  D  and  G  were  adopted 
from  the  1981  version  of  D  4057.  Over 
time,  however,  ASTM  has  updated  D 
4057,  and  these  changes  are  not 
reflected  in  Appendices  D  and  G.  For 
example,  appendix  D  addresses  the 
collection  of  samples  from  a  "tap"  in 
the  shell  of  a  petroleum  storage  tank. 
The  current  requirement  under 
appendix  D,  reflective  of  D  4057-81, 
requires  that  taps  extend  at  least  three 
feet  into  the  storage  tank.  See.  ^  11.3.1.1 
of  appendix  D.  However,  tap  extensions 
are  necessary  only  for  heavy  petroleum 
products  (and  not  for  gasoline  and 
diesel  fuel),  and,  furthermore,  tap 
extensions  are  not  possible  with  floating 
roof  storage  tanks  that  are  commonly 
used  today.  As  a  result,  EPA  and 
regulated  parties  ciurently  agree  to 
waive  the  tap  extension  requirement  on 
a  case-by-case  basis.  Under  D  4057-95 
sampling  tap  exter.sions  are  not 
required  for  light  petroleum  products 


such  as  gasoline  and  diesel  fuel,  so  that 
if  this  ASTM  procedure  were  adopted 
the  tap  extension  issue  would  be 
resolved  for  all  cases. 

EPA  is  proposing  to  adopt  three 
ASTM  methods  in  addition  to  D  4057- 
95  in  order  to  include  procedures  that 
address  a  broad  scope  of  sampling 
situations  that  are  relevant  to  EPA's 
motor  vehicle  fuels  programs.  D  4177- 
95  deals  with  automatic  sampling  of 
petroleum  products,  which  is  relevant 
under  the  anti-diunping  regtilations  for 
refiners  who  produce  conventional 
gasoline  using  an  in-line  blending 
operation  where  automatic  sampling  is 
necessary.  Similarly,  D  5842-95  deals 
with  sampling  and  sample  handling  for 
volatility  measurement,  which  is 
relevant  to  determining  compliance 
with  the  volatility  standards  in  §  80.27 
and  the  RFC  standards  in  §  80.41.  Last, 
D  5854-96  deals  with  the  creation  of 
composite  samples,  which  is  relevant 
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under  the  RFG  and  anti-dumping 
programs  in  certain  situations  involving 
imported  gasoline  where  the  gasoline 
from  multiple  ship  compartments  is 
treated  as  a  single  batch. 

EPA  believes  it  is  appropriate  to 
replace  Appendices  D  and  G  with 
ASTM  standard  practices.  The  current 
ASTM  practices  reflect  up  to  date 
procedures,  which  if  followed^ would 
result  in  improved  sample  quality  for 
regulatory  purposes.  In  addition,  the 
adoption  of  industry  standard 
procedures  would  reduce  regulatory 
burden  because  parties  would  be  able  to 
follow  their  customary  practices  when 
meeting  regulatory  requirements. 

m.  RFG  and  Anti-Dumping  Standards/ 
Models 

A.  Standards  and  Requirements  for 
Compliance  (§§80.41  and  80.101) 

1.  Averaging  Per-Gallon  Minimum 
Standards  for  NOx  (§§  80.41  (d)  and  (f); 
§80.68(b)(l)(iv)) 

Reduction  of  NOx  emissions  is  a 
prominent  feature  of  Phase  II  of  the 
Reformulated  Gasoline  Program  which 
goes  into  effect  on  January  1  of  2000 
(Phase  I  provides  control  at  a  "no  NOx 
increase"  level).  The  Phase  II  standard 
for  refiners  choosing  to  comply  on 
average  (requiring  a  6.8%  reduction 
from  baseline  during  the  high  ozone 
season)  sets  the  level  of  NOx  emission 
reduction  required  on  average  by  these 
refiners.  Thus,  for  refiners  who  choose 
to  average,  the  averaging  standard 
effectively  controls  the  overall 
environmental  benefit  contributed  to  the 
program  by  these  refiners. 

In  addition  to  the  average  NOx 
standards,  though,  there  are  also  per- 
gallon  minimum  reduction  standards  for 
refiners  that  choose  to  average  (not  to  be 
confused  with  standards  for  overall 
compliance  on  a  per-gallon  basis).  The 
averaging  minimum  standard  in  Phase  II 
requires  that  each  gallon  (batch)  of  RFG 
in  the  high  ozone  season  has  at  least  a 
3%  reduction  from  the  statutory 
baseline:  the  corresponding  Phase  I 
standard  holds  any  increase  over 
statutory  baseline  for  a  batch  to  2.5%. 
Less  stringent  minimum  standards 
apply  outside  of  the  high  ozone  season 
in  Phase  II.  The  per-gallon  minimum 
standards  are  in  addition  to  the  year- 
long average  standard  of  a  refinery's 
output  of  a  given  type  of  RFG  and  these 
minimum  standards  set  the  NOx 
reduction  which  must  be  achieved  by 
each  batch  (and  therefore  each  gallon)  of 
RFG. 

These  NOx  per-gallon  minimum 
standards  were  not  put  in  place  to 
provide  any  incremental  environmental 
benefit  beyond  that  provided  by  the 


average  standard,  but  rather  to  ensure  an 
even  distribution  of  program  benefits 
&t)m  area  to  area  and  through  time.  This 
primary  reason  for  the  averaging  per- 
gallon  minimum  standards  (for  NOx  and 
other  parameters  as  well)  was  discussed 
in  the  enforcement  section  of  the 
preamble  to  the  RFG  final  rule  (Section 
VII).  An  additional  but  secondary 
objective  of  the  minimum  standard  was 
to  augment  the  ability  of  enforcement 
authorities  to  detect  non-RFG  gasoline 
being  illegally  sold  in  RFG  areas.  For 
reasons  that  will  be  discussed  more 
fully  below.  EPA  is  proposing  to 
eliminate  the  per-gallon  minimum 
standards  for  NOx  and  to  accomplish 
the  same  objectives  that  these  standards 
would  have  accomplished  by 
substantially  expanding  the  number  of 
area-by-area  surveys  of  RFG  emission 
performance  required  to  be  conducted 
by  refiners  choosing  to  average.  EPA  is 
not  proposing  any  change  to  the 
averaging  standard  for  NOx. 

The  Problem  With  the  Per-Gallon  NOx 
hffinimums 

When  EPA  imposed  the  per  gallon 
minimum  standards,  data  did  not  exist 
to  adequately  assess  the  variability, 
within  refineries'  output,  of  NOx  quality 
or  the  factors  that  affect  it  across  all  of 
the  batches  of  gasoline  produced  in  a 
year. 

Representatives  of  the  gasoline 
refining  industry  (the  American 
Petroleum  Institute  (API),  die  National 
Petroleum  Refiners  Association  (NPRA) 
and  representatives  of  various  of  their 
member  companies)  have  presented 
data  to  EPA  '  showing  that  NOx 
performance  of  actual  RFG  retail 
samples  varies  substantially  by  octane 
grade  and  from  batch  to  batch  ^  within 
a  grade.  The  processes  involved  in 
gasoline  production  result  in  a  broad 
bimodal '  distribution  of  NOx  quality, 
with  premium  batches  showing 
characteristically  lower  NOx  emissions 
and  regular  batches,  with  their  higher 
levels  of  sulfur  and  olefins,  showing 
higher  NOx  emissions.  *  These  data  on 


gasoline  produced  under  the  simple 
model  requirements  showed  a  very 
substantial  proportion  of  regular  grade 
RFG  samples  that  would  have  failed  to 
meet  the  Phase  I  minimum  reduction 
standard  that  applies  beginning  in  1998. 

In  order  to  bring  these  higher  NOx 
batches  of  regular  RFG  into  compliance, 
the  refiners  suggested  that  the  industry 
would  have  to  incur  substantial 
additional  costs  in  excess  of  those 
calculated  in  EPA's  Regulatory  Impact 
Assessment  which  EPA  relied  upon  in 
adopting  the  standards  for  RFG  in  1993. 
That  assessment  of  the  costs  of 
compliance  for  NOx  was  based  upon  the 
cost  of  meeting  the  average  standard, 
not  the  per-gallon  minimum  that  applies 
to  refineries  that  average,  which  is  the 
subject  of  this  proposal.  They  further 
argued  that  in  the  absence  of  a 
substantial  enforcement  tolerance  to 
account  for  the  uncertainty  of 
measurement  (especially  of  olefin 
levels)  in  downstream  enforcement 
sampling,  the  bimodal  frequency 
distribution  would  have  to  be  shifted 
further  than  would  otherwise  be 
required.  While  the  problem  created  by 
the  NOx  minimum  would  already  be 
substantial  in  Phase  I  with  the  1998 
introduction  of  the  complex  model,  the 
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'  Industry  representatives  met  with  EPA 
personnel  on  (anuary  14,  1997  and  presented  a 
graphical  analysis  which  can  be  found  in  the  docket 
for  this  rulemaking.  Docket  Number  A-97-03,  Item 
Number  II-E-1. 

'Since  these  were  retail  samples,  they  could  not 
truly  reflect  batch-to-batch  variability  due  to  the 
intermingling  of  gasolines  from  different  batches, 
and  even  from  different  sources,  in  the  distribution 
system. 

'  A  bimodtil  distribution  here  refers  to  one  that 
has  two  distinct  frequency  peaks  or  two  values 
around  which  a  large  number  of  batches  will  gather. 

'Engineering  judgment  would  lead  to  a 
conclusion  that  a  broad  distribution  of  NOx  quality 
differing  markedly  between  premium  and  regular 
gasoline  grades  would  exist  in  the  gasoline  pool. 
First.  NOx  quality  under  EPA's  complex  model  is 


primarily  a  function  of  sulfur  and  olefin  content  in 
the  gasoline.  Thus,  differences  in  either  of  these 
properties  would  result  in  differences  in  NOx 
quality.  Second,  in  the  refinery,  processes  which 
typically  contribute  large  volumes  (o  the  regular 
gasoline  grade  are  often  high  in  sulfur  and  olefins, 
whereas  processes  contributing  heavily  to  the 
premium  gasoline  pool  are  often  very  low  in  olefins 
and  sulfur.  For  example,  the  fluid  catalytic  cracker 
[FCC)  unit  in  a  refinery  breaks  large  molecules  into 
smaller  ones  and  is  the  "workhorse"  of  most 
refineries  and  the  largest  contributor  of  any  refinery 
unit  to  the  gasoline  pool.  The  gasoline  produced  by 
the  FCC  unit  is  highly  olefinic.  and,  depending 
upon  the  crude  oil  source  for  the  refinery,  usually 
very  high  in  sulfur.  FCC  gasoline  also  possesses 
octane  quality  consistent  with  regular  gasoline.  For 
this  reason  and  since  regular  gasoline  is  typically 
the  highest  volume  product  of  U.S.  refineries,  most 
of  the  product  produced  by  the  FCC  is  used  in  the 
production  of  regular  gasoline.  On  the  other  hand, 
premium  gasolines,  which  differ  from  regular 
grades  primarily  in  the  higher  octane  quality  they 
possess,  contain  lower  amounts  of  FCC  streams  and 
higher  levels  of  high-octane  aromatic  streams 
produced  by  catalytic  reformers.  Such  streams, 
called  reformate,  are  extremely  low  in  olefins  and 
also  very  low  in  sulfur.  Thus,  a  much  lower  level 
of  sulfur  and  olefin  content  and  therefore,  better 
NOx  quality,  is  found  in  the  premium  pool  as 
compared  to  the  regular  pool.  (A  1989  study  of 
blendstocks  used  to  produce  U  S.  gasoline  found 
FCC  blendstocks  possessing  an  average  octane 
quality  of  86.4.  an  average  olefin  content  of  29.1 
percent,  and  an  average  sulfur  content  of  756  parts 
per  million  (ppm).  The  same  study  found  that 
reformate  streams,  produced  by  the  reformer, 
possessed  octane  quality  of  92.6,  an  olefin  content 
of  less  than  1  percent  and  an  average  sulfur  level 
of  55  ppm.  See  'NPRA  Survey  of  U.S.  Gasoline 
Quality  and  U.S.  Refining  Industry  Capacity  to 
Produce  Reformulated  Gasolines — Part  A",  National 
Petroleum  Refiners  Association.  1991  Gasoline 
Study.  January.  1991.  Docket  Number  A-97-03. 
Item  Number  U-B-l.) 


refiners  suggested  that  Phase  II's  tighter 
minimum  standard  for  NOx  in  the  year 
2000  would  exacerbate  an  already  very 
difficult  situation,  even  given  the 
changes  made  to  refinery  processes  in 
order  to  be  able  to  comply  with  the 
Phase  II  average  standard. 

The  distribution  of  retail  sample  data 
initially  presented  by  the  refiners  in 
their  general  meeting  with  the  Agency 
described  the  net  result  of  the  product 
intermingling  that  occurs  in  the  gasoline 
distribution  system.  By  describing  all  of 
the  nation's  gasoline  taken  together, 
these  data  could  suggest  the  existence  of 
a  problem  (high  variability  with  many 
samples  below  the  minimum  reduction 
standard),  but  could  not  indicate  much 
about  how  widespread  the  problem  is  or 
show  what  types  of  refineries  are  likely 
to  be  affected.  By  examining  historical 
RFG  reporting  data,'  EPA  was  able  to 
confirm  the  general  factual  basis  of  the 
industry  analysis.  Specifically,  the  data 
showed  a  broad  distribution  of  NOx 
quality  with  the  premium  batches 
clustered  near  the  high  end  (high  NOx 
reductions),  while  regular  batches  are 
more  spread  out  with  central  tendency 
nearer  the  low  end  and  many  batches 
falling  below  the  Phase  I  NOx 
minimum.  Left  unanswered  by  either 
the  industry-supplied  information  or 
EPA's  own  analysis,  was  the  question  of 
whether  refiners  could  exercise  any 
control  over  the  variability  and  shape  of 
the  frequency  distribution  that  was 
evident  in  both  data  sources.  In  other 
words,  it  was  not  clear  what  options 
were  available  to  refineries  to  remedy 
the  problem. 

To  provide  additional  insights.  EPA 
and  a  refinery  expert  from  the 
Department  of  Energy  met  separately 
with  individual  refiners  in  order  to  look 
at  t)atch  data  from  single  refineries  using 
differing  gasoline  production 
approaches.  The  refineries  represented 
by  the  companies  EPA  met  with 
comprised  a  very  diverse  group.  They 
varied  with  regard  to  size,  general  level 
of  technology,  control  over  inputs, 
historical  product  slate,  and  other 
characteristics.  EPA  focused  the  agenda 
for  these  meetings  on  three  basic 
questions:  (1)  For  each  separate  refinery, 
what  is  the  batch-to-batch  distribution 
of  NOx  quality  by  grade  and  season.  (2) 
what  are  the  causes  of  the  variability 
that  is  observed  in  the  historical  data-=- 
which  parameters  account  for  the 
variability  in  NOx,  and  what  caused 


them  to  vary  the  way  they  did,  and  (3) 
how  do  refinery  managers  plan  to  meet 
the  NOx  minimum  standards  in  the 
absence  of  a  substantial  enforcement 
tolerance  or  regulatory  relief. 

The  general  picture  of  the  broad 
bimodal  distribution  of  gasoline  NOx 
quality  by  grade  that  was  developed 
from  overall  industry  analyses  and 
examination  of  our  own  data  was 
generally  confirmed  in  these  more 
detailed  meetings. 

As  might  be  expected,  individual 
facilities  varied  considerably  in  the  size 
of  the  challenge  posed  by  the  NOx 
minimum  standards  and  they  expected 
to  address  that  problem  with  varying 
strategies.  The  pattern  that  emerged 
from  all  of  these  discussions  was  that 
refiners  intend  to  pursue  the  least 
capital-intensive  solutions  wherever 
possible,  even  to  the  extent  of  incurring 
substantial  additional  production  costs 
in  the  short  run.  Although  the  strategies 
articulated  in  these  meetings  *>  did  not 
precisely  conform  to  the  pattern 
expected  by  the  industry  associations 
(shifting  the  entire  distribution  of  NOx 
quality),  they  seemed  to  lead  to  the 
same  result  economically — excess  costs 
in  producing  RFG  beyond  the  costs  of 
making  the  refinery's  average  conform 
to  the  average  standard.  Any  major 
expansion  of  the  RFG  program  as  a 
result  of  areas  opting  into  the  program 
could  further  increase  the  costs  of 
meeting  the  minimum  standard. 

Objectives  of  the  NOx  Minimum 
Standards 

The  primary  purpose  of  the  NOx 
minimum  is  to  assure  an  even  temporal 
and  geographic  distribution  of  the 
program's  environmental  benefits.  To 
put  this  more  simply,  the  minimum  is 
intended  to  ensure  that  no  area  covered 
by  the  RFG  program  will  suffer  frtjm 
impaired  air  quality  (possibly  resulting 
in  an  exceedance  of  the  NAAQS  for 
ozone)  as  a  result  of  a  single  refinery's 
shipping  a  batch  of  high  NOx  gasoline 
to  an  area  for  which  it  was  a  primary 
supplier.  An  additional,  though 
secondary,  purpose  of  the  NOx 
minimum  standards  is  to  provide  a  tool 
for  detecting  the  illegal  sale  of  non-RFG 
gasoline  in  areas  covered  by  the 
program.  This  would  work  by  keeping 


'Data  on  the  characteristics  of  gasoline  batches  as 
they  are  shipped  from  the  refinery  are  submitted  to 
EPA  as  part  of  the  reporting  requirements  of  the 
RFG  regulations.  An  aggregated  analysis  that 
protects  the  confidentiality  of  individual  refiners' 
data  can  be  found  in  the  docket  for  this  rulemaking. 
Docket  Number  A-97-03.  Item  Number  II-A-5 


^Some  general  examples  of  the  approaches  which 
are  likely  to  be  used  to  bring  sub-minimum  batches 
above  the  standard  include:  Finding  another  use  for 
the  poor  NOx  quality  gasoline  or  its  components 
(shifting  it  to  conventional  gasoline,  if  that  can  be 
done  without  violating  anti-dumping  standards,  or 
shifting  it  to  other  products)  and  buying  conforming 
RFG  on  the  spot  market  to  lake  its  place:  reblending 
the  poor  NOx  quality  batches  with  clean 
blendstocks  purchased  from  the  outside  to  make 
them  conform  to  the  minimum:  or  simply  reducing 
RFG  production. 


legitimate  RFG  above  the  minimum, 
while  illegally  sold  non-RFG  might  fall 
below  the  standard. 

.^voiding  distribution  problems.  The 
RFG  regulations  incorporated  two 
mechanisms  to  avoid  the  unlikely  event 
of  an  area  being  shortchanged  on  NOx 
quality  due  to  refinery  gate  averaging — 
the  minimum  standard  and  the  RFG 
gasoline  quality  surveys.^  These  surveys 
were  specifically  intended  to  guard 
against  uneven  distribution  of  benefits. 
In  the  event  that  the  surveys  find  a 
covered  area  to  have  received  less  than 
the  intended  NOx  emission  reduction 
benefits,  the  regulations  provide  for  a 
substantial  tightening  of  the  average 
standard — an  outcome  that  would  be 
expensive  to  the  industry  and  one  that 
it  will  work  hard  to  avoid.  This  proposal 
includes  an  increase  in  the  number  of 
surveys  to  be  conducted  (an  additional 
20  surveys  per  year)  that  should 
improve  the  surveillance  of  gasoline 
quality  on  an  area-by-area  basis. 

Detecting  non-conforming  gasoline.  A 
detailed  examination  of  1995  and  1996 
actual  batch-by-batch  gasoline  quality 
(NOx  performance)  shows  that  the  NOx 
minimum  standard  is  not  a  very  useful 
tool  for  detecting  contamination  of  RFG 
by  illegally  sold  conventional  gasoline, 
since  many  batches  of  conventional 
gasoline,  especially  premium  grade,  are 
in  compliance  with  the  minimum 
standard.  Minimum  standards  for  other 
gasoline  characteristics  (especially 
oxygen  content  and  benzene  levels) 
provide  far  superior  capability  for 
determining  if  contamination  by  non- 
complying  gasoline  has  taken  place.' 
The  proposed  expansion  of  the  survey 
program  would  further  enhance  these 
enforcement  efforts,  since  analysis 
results  for  survey  samples  found  to  be 
out  of  compliance  with  RFG 
requirements  are  immediately  supplied 
to  EPA's  enforcement  office. 

Conclusions  and  Proposed  Regulatory 
Actions 

EPA  believes,  as  a  result  of  the 
investigations  discussed  above,  that  the 
averaging  minimum  standards  for  NOx 


^  A  program  of  gasoline  quality  surveys  is 
requinsd  to  be  conducted  by  refiners  that  wish  to 
comply  on  average  rather  than  on  a  per-gallon  basis. 
The  surveys  must  be  done  by  an  independent 
contractor  in  accordance  with  a  statistically  sound 
sampling  plan  approved  by  EPA.  The  location  and 
timing  of  surveys  is  determined  by  EPA  with 
minimal  advance  notice  to  the  industry's 
contractor.  If  survey  averages  fall  short  of  the 
criteria  set  out  in  the  regulations,  the  average 
standards  and/or  the  minimum  standards  are  made 
more  stringent  for  subsequent  years  for  all  of  the 
refineries  that  supplied  gasoline  to  the  aread ) 
where  the  failure  occurred. 

'  .Analysis  in  support  of  this  conclusion  has  been 
placed  in  the  docket  for  this  rulemaking.  Docket 
Number  A-97-03.  Item  Number  II-A-6. 
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are  likely  to  be  costly  to  the  industry  as 
a  whole  in  both  phases  of  the  program, 
and  will  make  the  1998  complex  model 
implementation  extremely  difficult  for  a 
portion  of  existing  refineries.  With  the 
additional  costs  in  question,  the  overall 
cost  of  compliance  is  likely  to  exceed 
the  cost  upon  which  the  standards  were 
based  (the  cost  of  meeting  the  average 
standeud)  without  providing  additional 
environmental  benefits.  By  increasing 
the  costs  of  producing  RFG,  these 
standards  may  contribute  to  a  higher 
cost  differential  between  RFG  and 
conventional  gasoline  and  so  pose  a 
significant  obstacle  to  smooth 
implementation  of  Phase  II  of  the 
program.  Since  the  per-gallon  minimum 
standards  for  NOx  do  not  increase  the 
environmental  benefit  and  their 
purposes  can  be  as  easily  served  by  the 
RFG  surveys.  EPA  proposes  the 
elimination  of  these  per-gallon 
minimum  standards. 

Since  the  RFG  surveys  provide  an 
alternative  tool  for  accomplishing  both 
of  the  purposes  of  the  NOx  per-gallon 
minimums,  it  is  important  that  the 
survey  program  remain  adequate  to 
perform  these  tasks.  The  regulations  at 
§80.68fb)(l)  currently  prescribe  50 
surveys  beginning  in  1998,  with 
adjustments  provided  for  opt-in  of 
additional  programs  and/or  potential 
survey  failures.  EPA  believes  that  20 
additional  surveys  would  provide 
significant  additional  protection  of  the 
NOx  quality  of  gasoline  in  those  RFG 
covered  areas  with  limited  sources  of 
supply.  Accordingly,  EPA  proposes  that 
the  number  of  surveys  in  the  initial 
schedule  (§  80.68(b)(1))  for  each  year 
beginning  in  1998  be  expanded  by  20. 
EPA  invites  comments  on  this  proposed 
change. 

2.  Clarification  That  Model  Limits 
Constitute  Standards  (Proposed 
§  80.41(h)(3)  and  §  80.78(a)(l)(vi); 
Revised  §  80.101(b)(3)) 

Both  the  simple  and  the  complex 
models  include  restrictions  on  the  range 
of  parameter  values  that  may  be  used 
with  these  models.  See  §§  80.42(c)  and 
80.45(f)  for  the  simple  model  limits  and 
the  complex  model  limits,  respectively. 
These  parameter  range  limits  are 
included  because  the  simple  and 
complex  models  have  not  been  shown 
to  accurately  predict  emissions  when 
parameter  values  outside  the  range 
limits  are  used.  For  this  reason, 
§§  80.42(c)  and  80.45(f)  state  that  the 
models  may  not  be  used  for  fuels  with 
parameter  values  that  are  outside  the 
valid  range  limits.  The  complex  model 
specifies  different  valid  range  limits  for 
reformulated  versus  conventional 
gasoline.  Compare  §  80.45(f)(l)(i) 


(complex  model  range  limits  for 
reformulated  gasoline)  with 
§80.45(f)(l)(ii)  (complex  model  range 
limits  for  conventional  gasoline). 

EPA  always  has  considered  the  valid 
range  limits  to  constitute  standards  that 
apply  to  reformulated  and  conventional 
gasoline.  Gasoline  subject  to  simple  or 
complex  model  standards  must  be 
evaluated  for  compliance  with  these 
standards.  Where  gasoline  has  property 
vedues  outside  the  valid  range  limits,  it 
cannot  be  evaluated  and,  therefore,  it  is 
unlawful  to  produce  and  sell  such 
gasoline. 

Today's  proposal  would  clarify  that 
the  valid  range  limits  are  standards,  by 
citing  the  valid  range  limits  along  with 
the  other  standards  that  apply  to 
reformulated  and  conventional  gasoline. 
In  addition,  EPA  is  proposing  to  add  a 
provision  to  the  reformulated  gasoline 
prohibitions  under  §  80.78(a)  that 
addresses  the  valid  range  limit 
standards.  This  prohibition  would 
clarify  that  the  complex  model  valid 
range  limits  apply  not  only  to 
reformulated  gasoline  when  produced 
or  imported,  but  throughout  the 
distribution  system  as  well.  The 
complex  model  valid  range  limit 
standards  must  be  applied  downstream 
of  the  refinery  or  importer  because 
complex  model  standards  apply 
throughout  the  distribution  system,  i.e., 
the  VOC  and  NOx  minimum  per-gallon 
emissions  performance  standards.  In 
order  to  evaluate  reformulated  gasoline 
for  compliance  with  these  downstream 
standards,  the  gasoline  must  have 
parameter  values  that  are  within  the 
valid  range  limits. 

EPA  is  proposing  to  promulgate  the 
revisions  contained  in  this  rulemaking 
under  the  authority  of  both  sections  211 
(c)  and  (k)  of  the  Act,  except  for  the 
revisions  which  would  include  the  valid 
range  limits  as  standards  under  §  80.41 
and  §80.101.  EPA  proposes  to 
promulgate  the  revisions  concerning  the 
valid  range  limits  under  the  authority  of 
section  211(k),  but  not  section  211(c). 
EPA  is  proposing  to  promulgate  the 
valid  range  limits  as  standards  solely  for 
the  purpose  of  ensuring  that  the  models 
will  accurately  predict  emissions,  and 
not  for  the  independent  purpose  of 
achieving  emissions  reductions  from  the 
range  limits  themselves.  As  a  result, 
EPA  believes  that  it  is  not  necessary  to 
promulgate  the  valid  range  limits  as 
standards  under  the  authority  of  section 
211(c). 

3.  Effective  Dates  for  Standard  Changes 
Due  to  Survey  Failures  (§  80.41(p)) 

Section  80.41  (p)  states  that  when  a 
minimum  or  maximum  per-gallon 
reformulated  gasoline  standard  is 


changed  to  be  more  stringent  as  a  result 
of  a  survey  failure,  the  effective  date  for 
the  new  standard  is  ninety  days  after 
EPA  announces  the  new  standard.  EPA 
now  believes  that  additional  time  is 
necessary  in  order  to  ensure  an 
appropriate  transition  to  a  new  standard 
as  a  result  of  the  lag  time  between  the 
date  refiners  and  importers  begin 
producing  gasoline  to  a  new  standard, 
and  the  date  this  gasoline  displaces  the 
earlier  gasoline  through  the  distribution 
system. 

For  this  reason,  EPA  is  proposing  a 
staged  introduction  to  a  new  per-gallon 
standard,  that  results  from  a  survey 
failure.  The  dates  the  new  standard 
would  be  required  would  be  expressed 
in  the  number  of  days  after  the  date  EPA 
announces  the  new  standard:  60  days 
for  gasoline  produced  at  a  refinery  or 
imported  by  an  importer;  120  days  for 
facilities  downstream  of  the  refinery  or 
importer  other  than  retail  outlets  and 
wholesale  purchaser-consumers;  and 
150  days  for  retail  outlets  and  wholesale 
purchaser-consumers.  Under  the 
proposed  approach  refiners  and 
importers  would  have  about  two  months 
to  begin  meeting  the  new  standard, 
downstream  parties  such  as  terminal 
operators  then  would  have  about  two 
months  to  transition  to  the  new 
standard  after  shipments  of  gasoline 
meeting  the  new  standard  begin,  and 
retailers  and  wholesale  users  would 
have  about  one  month  to  transition  after 
terminals  must  begin  shipping  gasoline 
meeting  the  new  standeu'd. 

EPAbelieves  the  times  proposed  for 
these  stages  are  consistent  with  current 
industry  practice  for  transitioning  to 
new  standards,  such  as  the  transition  to 
meet  the  summertime  high  ozone  season 
standards  each  spring.  For  example, 
terminals  supplying  RFG  must  have 
gasoline  that  meets  the  VOC-control 
standard  beginning  on  May  1  each  year, 
and  retailers  and  wholesale  purchaser- 
consumers  in  RFG  areas  must  meet  the 
VOC-control  standard  beginning  about 
one  month  later,  on  June  1. 

Refiners  must  begin  producing  VOC- 
controUed  RFG  early  enough  before  May 
1  that  the  gasoline  distribution  system 
through  the  terminal  level  can  transition 
from  non-VOC-controUed  gasoline  to 
VOC-controlled  gasoline  by  May  1.  The 
date  when  particular  refiners  begin 
producing  VOC-controlled  RFG  each 
year  varies  depending  on  factors  such  as 
the  time  necessary  to  transport  gasoline 
from  the  refinery  to  the  terminals,  and 
the  rate  of  turnover  at  the  terminal. 
However,  EPA  believes  that  most  long- 
distance distribution  systems  are  able  to 
transition  within  60  days  of  the  date 
refiners  begin  shipping  gasoline  meeting 
the  new  standard. 


EPA  is  able  to  enforce  the  VOC- 
control  standard  at  refineries  based  on 
the  refiners'  batch  reports  to  EPA  that 
identify  gasoline  batches  as  either  VOC- 
controlled  or  non- VOC-controlled;  the 
VOC-control  standards  apply  only  to 
batches  that  are  identified  as  VOC- 
controlled.  However,  there  is  nothing  in 
the  refiners'  batch  reports  to  EPA  dut 
identifies  the  per-gallon  mimmum  and 
maxiaaum  standards  to  which  the 
gasoline  is  subject.  As  a  result,  EPA 
must  rely  on  a  date  certain  on  whic^  the 
new  standvd  applies  at  tke  r^aecy. 
Moreover,  EPA  believes  this  date  must 
be  sufficiently  earlier  than  die  date  the 
new  standard  applies  at  the  terminals  in 
order  to  ensure  the  availabihty  to 
terminals  of  gasoline  meeting  the  new 
standard  for  the  ternnals'  transitioii. 
EPA  also  believes  that  60  di^s  is  an 
^propriate  length  of  time  for  tetmiaal 
transitions,  based  aa  experience  with 
VOC-control  transitieas. 

B.  Complex  Model  (§  B0.4S) 

1.  Proper  E300  Value  ftff  the  Edge  Taiget 
Fuel  far  Use  in  Complnc  Model 
Extrapolation  (§  ao.45{cXlXivXCX6)) 

The  Complex  Model  a*  deaaibed  ia 
§80.45  includes  prvvisioas  for 
extrapolatioiu  beyond  the  limits  of  the 
data  upon  wdiich  the  raodtel  was  based. 
Ilie  hmits  of  the  data  define  ^\b 
"allow^le  raii§B"  which  renreaentB  the 
range  of  fiiel  ptf^neters  wimia  which 
the  Complex  Model  equations  are 
directly  applicable,  and  outside  of 
which  extrapolation  mtist  be  used  up  to 
the  limits  of  the  model.'  These 
extrapoiatioaa  take  the  fiorm  of  intricate 
equations  and  a  series  of  conditioiu  for 
use  of  those  equations.  Among  other 
things,  the  conditions  associated  vriih 
extrapolation  direct  Complex  Model 
users  to  determine  propmties  for  an 
"edge  target  fuel."  The  edge  target  fuel 
is  equivalent  in  all  respects  to  the  target 
foel,  except  that  no  foel  parameters  are 
allowed  to  exceed  the  limits  of  the 
allowable  range.  In  effeet,  the  edge 
target  fuel  represents  the  point  in  the 
multi-dimensional  fuel  parameter  space 
where  extrapolation  be^s. 

The  Complex  Model  equation  for 
exhaust  volatile  organic  compounds 
(VOC)  contained  in  §  80.45(c)(1) 
includes  a  single  interactive  term.  This 
term,  the  product  of  E300  and 
aromatics,  necessitates  that 
extrapolations  involving  E300  include  a 
simultaneous  evaluation  of  the 
aromatics  level  of  the  target  fuel.  Thus 
in  paragraph  (c}(l)(iv)(C)(6),  Complex 


Model  users  are  directed  to  determine 
whether  the  mathematical  phrase  (80.32 
+  ( -  .390xARO))  is  greater  or  less  than 
94,  and  to  set  the  E300  edge  target  fuel 
value  accordingly.  In  so  doing,  users  are 
determining  whether  the  aromatics- 
dependent  E30G  extsema  (ie.  curve 
turnover)  point  falls  beymid  the  limits 
of  the  avaUaUe  data  in  the  Complex 
Model  database. 

However,  the  language  in  pwagraph 
(cHlXivXCXe)  is  Bsisteadiag.  As 
currently  written,  the  user  is  directed  to 
set  the  BSOO  vaivte  of  ^e  edge  taiget  fuel 
at  94  vol%  vfhenevee  the  vuue  of  the 
phrase  (80.32  -t-  (0.390xA8OM  is  greater 
than  94.  Hie  Agency's  iateiiCioB. 
howevnr,  was  Aat  Ihtsstajr  be  takaa 
only  if  the  E300  term  is  being 
extrapolated.  In  other  wards,  if  the 
target  fiiel  value  for  E300  bdls  below  the 
hitler  limit  for  E300  in  the  allow^le 
range  as  defined  in  Table  S. 
$  80.45(cKlKiv).  Aen  £306  is  not  being 
extrapolated,  and  the  E306  valne  of  the 
edge  target  fuel  should  be  equal  to  the 
E300  value  of  the  tnraet  foel. 

To  correct  Aia  preelwn.  the  language 
in  $80.4S(cXlK>vXCX6)aad  its 
coimterpart  applicable  to  Phase  II 
calculations  at  §  80.45  (cXlXi^XI^^ 
would  be  changed  such  ^t  Conplex 
Model  users  wUl  only  set  the  E300  value 
of  the  edge  target  foel  equal  to  M  if  the 
taiget  foel  value  for  E300  exceeds  tfie 
hi^nr  Hmit  ^wdfied  m  Table  6, 
§80.45(cXlXiv). 

IV.lFGi 


A.  Sampling  of  EeformvJated  and 
Conventionai  Gasoline  (Proposed 
§80.47) 

Under  §  80.65(eXl)  refiners  and 
importers  are  required  to  collect  a 
representative  sample  from  each  RFG 
batch  produced  or  imported,  and  to 
determine  the  batch  propnties  based 
upon  analysis  of  this  sample.  ■<>  "Batch 
of  reformidated  gasoline"  is  ciurently 
defined  in  §  80.2(gg)  as  "a  quantity  of 
reformulated  gasoline  which  is 
homogeneous  with  regard  to  those 
properties  which  are  specified  for 
reformulated  gasoline  certification." 
Similarly  §80.101(i)(l)(iKA)  requires 
refiners  and  importers  of  conventional 
gasoline  to  collect  a  representative 
sample  from  each  batch  produced  or 
imported,  and  to  determine  compliance 
with  the  anti-dumping  standards  based 
upon  the  batch  samples. '  ■ 


As  a  result,  refiners  and  importers  are 
required  to  collect  a  representative 
sample  of  each  gasoline  batch.  However, 
EPA  has  not  previously  promulgated 
requirements  for  determining  when  a 
quantity  of  gasoline  is  homogeneous  so 
that  it  qualifies  as  a  batch.  Today  EPA 
is  proposing  such  requirements  for 
determining  batch  homogeneity.  In 
addition,  EPA  is  proposing  procedures 
whereby  an  importer  of  refcnrmalated  or 
conventional  gasoline  would  be  able  to 
treat  as  a  single  batch  the  gasoline 
contained  in  multiple  compartments  of 
a  ship. 

It  is  important  that  re&iers  and 
in^orters  determine  compliance  with 
the  refoimulated  and  conventional 
gascdine  standards  using  samples 
collected  from  quantities  of  gasoline 
that  are  hcMnogeneous  in  terms  of  the 
properties  relative  to  these  standards.  If 
a  quantity  of  gasoline  is  not 
homogeneous,  a  sample  of  that  gasoline 
often  will  not  reflect  the  overall  average 
qualities  of  the  gasoline.  For  example, 
when  a  refin«  produces  gasoline  by 
combining  blendstocks  having  different 
volatilities,  unless  the  tank  is 
thoroughly  mixed  the  gasoline  often 
wdll  be  horizontally  stratified,  with  die 
hitler  volatile  blendstocks  at  the  top  of 
the  tank  and  the  low«'  volatile 
blendstocks  at  the  bottom  of  the  tank.  If 
a  sample  is  collected  of  the  gasoline  at 
any  one  spot  in  such  a  stratified  tank  the 
sunple  only  vdll  reflect  the  proprnties 
of  the  gasoline  at  that  strata.  Storage 
tank  sampling  techniques  such  as  "all 
level  samples"  or  "running  samples" 
tend  to  compensate  for  stratified 
product,  but  these  techniques  do  not 
assure  a  truly  representative  sample.'^ 


'The  allowable  range  of  the  model  is,  in  fact,  a 
combination  of  the  limits  of  the  data  and  additional 
limitations  that  may  be  imposed  by  the  existence 
of  extreme,  or  curve  tumoTer  points. 


'"Under  § 80.69(b)  oxygenate  blenders  who  meet 
the  oxygen  standard  on  average  also  are  required  to 
sample  and  test  each  batch  of  RFG  produced  using 
RBOB.  and  the  discussion  in  this  preamble  section 
applies  to  such  oxygenate  blenders  in  the  same 
manner  as  for  refiners  of  RFG. 

' '  EPA  is  proposing  several  changes  relative  to  the 
sampling  of  conventional  gasoline  that  are 


di<cuM«d  below  in  lactioa  VI.B.  of  thia  preamble. 
EPA  is  alto  proposing  to  revise  the  "batch" 
definition  in  §  S0.2(gg)  to  apply  to  conventional 
gasoline  and  not  just  to  RFC  EPA  also  is  propocing 
to  require  refinors  and  importers  of  conventional 
gasoline  to  separately  ted  each  batch,  whick  would 
eliminate  the  current  option  of  testing  a  number  of 
batches  together  using  a  composite  sample. 

In  addition,  EPA  is  proposing  a  definition  for 
"previously  certified  gasoline"  to  mean  RFG  and 
conventional  gasoline  for  which  the  refiner, 
oxygenate  blender  or  importer  has  met  applicable 
requirements  and  standards  and  that  the  refiner, 
oxygenate  blender  or  importer  has  included  or 
intends  to  include  in  the  refinery  or  importer 
compliance  calculations. 

'^  A  "ruiming  sample"  of  the  product  contained 
in  a  storage  tank  is  collected  by  lowering  a  sample 
container  from  the  top  of  the  product  to  the  bottom 
and  then  raising  the  container  to  the  top.  at  such 
a  speed  that  the  container  is  less  than  full  when 
removed  from  the  lank.  See,  40  CFR  part  80. 
appendix  D,  i  11.2.2.2.  An  "all  levels  sample"  is 
collected  by  lowering  a  stop(>ered  container  to  the 
bottom  of  the  product  in  a  storage  lank,  remonng 
the  stopper  with  a  cord  or  chain,  and  raising  the 
container  to  the  top  at  such  a  speed  that  the 
container  i&,less  than  full  when  removed  from  the 
tank.  See,  40  CFR  part  80.  Appendix  D.I  11.2.2.1. 

Cootinued 


37346 


Federal  Register  /  Vol.  62.  No.  133  /  Friday.  July  11.  1997  /  Proposed  Rules 


In  the  case  of  RFC  moreover,  certain 
standards  must  be  met  on  a  per-gallon 
basis.  If  any  portion  of  the  RFG  in  a 
storage  tank  violates  an  applicable  per- 
gallon  standard,  this  gasoline  portion  is 
out  of  compliance  even  if  the  gasoline 
in  the  tank  would  be  in  compliance  if 
fully  mixed.  For  example,  consider  a 
refinery  storage  tank  containing  RFG 
designated  as  simple  model,  VOC 
controlled  for  Region  2.  If  the  gasoline 
is  stratified  by  RVP.  and  the  RVP  of  the 
upper  strata  is  greater  than  the 
applicable  per-gallon  maximum 
standard  of  8.3  pounds  per  square  inch 
(psi),the  gasoline  in  this  upper  strata 
would  violate  the  applicable  per-gallon 
standard  even  if  the  average  RVP  of  the 
gasoline  in  the  tank  is  less  than  8.3 
psi."  A  single  sample  from  such  a 
stratified  tank  may  not  reflect  the 
violation.  Even  an  "all  levels"  or 
"running"  sample  of  the  gasoline  in  a 
stratified  storage  tank  could  yield  a  test 
result  within  the  standard  because  to  a 
certain  extent  such  a  sample  "averages" 
across  the  strata,  which  would  have  the 
effect  of  masking  the  violation. 

As  a  result,  EPA  is  proposing  that 
refiners  and  importers  would  be 
required  to  establish  that  each  quantity 
of  reformulated  or  conventional  gasoline 
that  will  be  treated  as  a  batch  is 
homogeneous  before  the  batch  sample  is 
prepared  or  analyzed. 

EPA  is  proposing  two  options  by 
which  the  homogeneity  of  the  gasoline 
in  a  storage  tank  could  be  established. 
Under  the  first  option,  a  refiner  would 
collect  three  separate  samples  fi-om  the 
storage  tank — upper,  middle,  and  lower 
spot  or  tap  samples.  These  samples 
would  be  analyzed  for  each  parameter 
relevant  to  applicable  standards,  and  the 
gasoline  in  the  storage  tank  would  be 
considered  homogeneous  if  the  test 
results  agree  within  the  ranges  specified 
in§80.65(e)(2)(i). 

Under  the  second  option  for 
establishing  storage  tank  homogeneity, 
the  party  would  demonstrate  that  it 
followed  tank  mixing  procedures  that 
can  be  shown  to  result  in  homogeneity. 
For  example,  a  refiner  could  meet  the 
homogeneity  requirement  through 
records  that  show  the  tank  mixing 
procedures  used  for  a  batch  (tank  size 
and  type,  volume  of  gasoline,  the  type 
of  tank  mixers,  the  mode  of  mixer 
operation  if  appropriate,  and  the 
duration  of  mixer  operation),  together 
with  historic  sampling  and  testing 
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In  theory,  both  of  these  sampling  methods  obtain 
product  from  all  strata  in  the  storage  tank  somewhat 
in  proportion  to  the  size  of  the  strata. 

'3  Per.gallon  standards  must  be  met  by  all 
portions  of  the  gasoline  contained  in  a  storage  tank 
in  part  because  the  different  gasoline  pdrtions  may 
be  distributed  without  further  mixing. 


records  demonstrate  these  procedures 
result  in  complete  mixing. 

Under  this  second  storage  tank 
option,  success  of  the  mixing  procedure 
must  still  be  confirmed  for  each  batch. 
However,  instead  of  requiring  analysis 
for  each  parameter  relevant  to 
applicable  standards,  only  API  gravity 
analysis  of  upper,  middle,  and  lower 
spot  or  tap  samples  would  be  required. 
The  gasoline  would  be  considered 
homogeneous  under  this  option  if  the 
demonstrated  mixing  procedure  was 
performed,  and  the  API  gravity  values 
for  the  upper,  middle,  and  lower 
samples  do  not  differ  by  more  than  0.3° 
API.  Where  the  configiu^tion  of  a 
storage  tank  does  not  permit  the 
collection  of  upper,  middle,  and  lower 
spot  or  tap  samples,  the  API  gravity 
analysis  to  confirm  the  success  of  the 
mixing  procedure  would  be  waived. 

EPA  also  is  proposing  procedures 
whereby  an  importer  would  be  able  to 
demonstrate  the  gasoline  in  multiple 
compartments  of  a  marine  vessel  is 
homogeneous.  The  importer  would 
collect  a  "ruxming"  sample  from  each 
compartment  and  analyze  the  samples 
for  each  parameter  relevant  to 
applicable  standards.  The  vessel's 
gasoline  would  be  homogeneous  and 
could  be  treated  as  a  batch  if  the  results 
agree  within  the  ranges  specified  in 
§80.65(e)(2)(i). 

EPA  is  proposing  that  for  purposes  of 
establishing  homogeneity  a  party  could 
use  test  methods  other  than  the  methods 
specified  in  §  80.46.  The  methods  in 
§  80.46  would  still  be  used  to  establish 
the  batch  properties  for  "certifying"  a 
batch. 

EPA  also  is  proposing  that  in  the  case 
of  RFG.  the  gasoline  contained  in  a 
storage  tank  or  marine  vessel  would  not 
be  considered  homogeneous  if  any 
sample  collected  to  establish 
homogeneity  has  a  test  result  that 
exceeds  an  applicable  per-gallon 
standard.  Thus,  in  the  case  of  standards 
a  refiner  or  importer  is  meeting  on  a  per- 
gallon  basis  no  test  result  could  violate 
the  per-gallon  standard,  and  in  the  case 
of  standards  being  met  on  average  no 
test  result  could  violate  an  applicable 
per-gallon  minimum  or  maximum 
standard. 

EPA  is  proposing  additional  options 
by  which  an  importer  could  treat  the 
gasoline  imported  by  marine  vessel  as  a 
single  batch  without  determining  the 
homogeneity  of  the  gasoline.  RFG 
contained  in  multiple  compartments  of 
a  marine  vessel  could  be  certified  as  a 
single  batch  using  a  voliune  weighted 
composite  of  samples  collected  from  the 
compartments  if  the  entire  contents  of 
these  compartments  is  transferred  into  a 
single  shore  tank.  EPA  is  proposing  this 


option  because  it  is  likely  the  gasoline 
from  multiple  vessel  compartments  is 
completely  mixed,  i.e..  becomes 
homogeneous,  through  the  process  of 
being  transferred  into  a  shore  tank. 

Under  today's  proposal  importers  also 
would  be  allowed  to  use  composite 
samples  to  certify  as  a  single  batch  the 
RFG  imported  by  marine  vessel  where 
the  gasoline  is  off-loaded  into  multiple 
shore  storage  tanks.  Under  this  option, 
however,  the  importer  would  be 
required  to  demonstrate  that  the  RFG 
off-loaded  into  each  shore  tank 
separately  meets  all  applicable  per- 
gallon  standards,  without  regard  to  any 
gasoline  contained  in  the  storage  tank 
prior  off-loading  the  imported  gasoline 
(or.  "heel").  Thus,  the  importer  would 
be  required  to  sample  and  test  the  tank 
heel  prior  to  off-loading  the  imported 
gasoline  and  the  tank  contents  after  the 
imported  gasoline  has  beeij  added,  £md 
to  mathematically  calculate  the 
properties  of  the  imported  gasoline 
added  to  the  tank. 

EPA  is  proposing  that  imported 
conventional  gasoline  contained  in 
multiple  compartments  of  a  marine 
vessel  could  be  tested  using  a  volume 
weighted  composite  of  samples 
collected  from  the  compartments  with 
one  limitation.  There  are  no  per-gallon 
standards  associated  with  conventional 
gasoline  (other  than  the  complex  model 
limit  standards,  as  is  discussed  in 
section  m.A.l.  of  this  Preamble),  and,  as 
a  result,  there  are  no  proposed 
requirements  to  separately  test  vessel 
compartment  or  shore  tanks.  However, 
EPA  is  proposing  that  each  separate 
grade  of  conventional  gasoline  on  a 
marine  vessel  (e.g.,  regular,  premium) 
must  be  treated  as  a  separate  batch.  EPA 
believes  that,  in  general,  there  is  greater 
variability  in  the  properties  of  gasolines 
of  different  grades,  than  of  gasolines  of 
the  same  grade.  The  proposed  grade 
limitation  on  marine  vessel  compositing 
for  conventional  gasoline  would 
constitute  some  limit  on  the  range  of 
gasoline  properties  that  could  be  ~ 
included  in  a  single  composite  sample, 
which  EPA  believes  would  improve  the 
quality  of  composite  samples.  EPA 
requests  comment  on  this  proposed 
limitation  on  the  use  of  composite 
samples  of  imported  conventional 
gasoline. 

C.  General  Requirements  (§  80.65) 

1.  Assignment  of  Batch  Numbers 
(§  80.65(d)(3)) 

Section  80.65(d)(3)  requires  refiners 
and  importers  to  assign  batch  numbers 
to  batches  of  RFG,  RBOB.  conventional 
gasoline,  and  certain  blendstock  that  is 
included  in  the  refiner's  compliance 


calculations.  The  batch  numbers  are 
used  to  identify  batches  in  batch  reports 
submitted  to  EPA  under  §§  80.75(4  and 
M.19S(a). 

EPA  is  proposing  to  revise 
S  88.65(cQ(3)  to  require  oxygenate 
UendOTi  who  meet  the  oxygen  standard 
oa  avenge  to  assign  batch  number*  to 
RFC  hatckea.  Tina  would  confonB 
^a0.65(^^  witk  tke  aanat  lepotting 
requiie—nt  wi  §  ■0.74(a).  ^uH  oxyga— te 
hteodwawho  auet  the  oxygen  standard 
on  avenge  anut  suinnit  batch  reports  to 
HPA. 

taTeat 


2.  Clarificatia 

RFG  and  R9QB  (S  M;65(aXl» 

Section  M.65(eXt)  requires  r^ners 
and  importan  to  deterauna  the 
properties  of  each  batch  of  IffGdlat  is 
produced  or  imported.  Gasoline  ttat 
c^^iBes  with  the  standvds  in  §  16^41 
is  deemed  certified  (§  80.40(a)).  heoca 
this  {Kocess  is  commonly  considered  as 
"certifying"  each  batch.  This 
determinatioB  is  required  fn  each 
parameter  ralevHit  to  the  RFG 
standwds.  EPA  is  proposing  two 
clarifications  at  §  80.65(e). 

EPA  is  (Hf^MMing  to  add  la^uage  to 
§  80.65(e)  to  clarify  &at  this  section 
applies  to  RBOB  as  well  as  to  RFG.  and 
to  add  a  cross  reference  to  the 
requirement  in  §80.69(aX2)  that  the 
certified  i»operties  of  RBOB  are  the 
properties  of  the  RBOB  subsequent  to 
downstream  blending  with  ojqrgeaate. 
based  cm  test  results  of  a  sample  of  the 
RBOB  hand  Mended  in  the  laboratory 
with  the  appropriate  oxygenate  type  and 
amount  EPA  believes  die  certificatiaB. 
of  RBOB  already  is  implicit  in 
§  80.65(6),  and  that  refinns  and 
importers  have  been  certifyiag  aad 
reporting  the  propwties  of  WOB  baaed 
on  the  analysis  resahs  of  a  hand  hleDd, 
so  that  the  {Koposed  changes  would  set 
change  current  ^actices. 

EPA  also  is  proposing  to  clarify  diM 
CMtification  testily  for  RVP  is  necessary 
only  for  RFG  aad  HBOB  that  is 
desi^Eiated  as  VOC  controlled,  because 
RVP  test  results  are  relevant  only  to 
VOC  conlroUed  gasoline.  Under  the 
simple  model  the  RVP  standard  applies 
only  to  VOC  controlled  product  RVP 
test  results  are  an  input  to  the  complex 
model  mfy  for  VOC  controlled  gasoUae; 
in  the  case  of  non-VOC  controlled 
gasoline  the  coD^>lex  model  uses  an 
RVP  value  of  8.7  psi  regardless  of  the 
actual  RVP  value  of  the  gasoline.  This 
change  to  §  80.65(e)  also  would  change 
the  reporting  requirement  for  RVP,  to 
apply  oidy  to  VOC  controlled  RFG  and 
RBOB,  because  die  parameter  reporting 
requirement  in  §  80.75(a)(2)(vKB)  cross 
references  the  requirements  in  §  80.65. 


3.  Wmght  Percent  Range  for  Total 
Oxygen  Content  (§  80.65(eM2Xi)) 

Section  80.6S(^2Xi)  provides  a  table 
with  raages  far  fiuri  properties  to  be 
used  in  comparing  the  refiaer's  or 
ia^Kxter'atest  results  to  the  test  results 
obtaiBed  bam  the  iadepeadent 
Moratory.  The  tahte  at  |80.6S(b). 
however,  caaemAy  does  aoiiBchtde  a 
FUfB  for  total  oxypm  content.  The  RFG 
regulatioos  jneaczAe  a^ standard  for 
wai^  percent  oxygpi>»aBd  refiaen  and 
imfMctan  of  RFG  are  laquindto 
determine  asd  repeat  the  talal  vrelght 
percert<rfoxygBaia  each  hatch  aflgG 
for  I  iiiapliaai  n  purpeaes.  it  is 
appropiiate.  thiufwu.  to  iackide  a 
range  far  totsi  oxygen  caatent  in  the 
table  at  SOO^»i<^  for  purposes  at 
mmpiiring,  tbn  iiiftiiia'i  m  iiHiiliii'ii 
test  results  with^he  test  results  ohiahied 
from  die  independent  labarataiy.  A 
nage  for  total  weight  percent  oaqrgen 
content  wras  uniatentionaily  emitted  in 
the  final  rule.  As  a  result,  today's  nde 
proposes  to  add  to  Aa  tritie  at 
§  80.65(eX2Xi)  a  0.10  wt%^  range  far 
total  oxygen  content  This  range  would 
be  in  adtfition  to.  and  not  inatead  of.  the 
vfriume  ranges  for  oxjrgenates  listed  in 

§ao.65(eX2Xi). 

The  0.10  wt  %  range  for  total  oxygen 
was  derived  by  multiplying  the  values 
of  the  oxygenates  in  the  taUa  in 
§  80.65(eK2Xi)  by  die  weii^  %  of  die 
oxygen  in  the  oxygenates  and  averaging 
them.  EPA  acknowledges  diat  this 
a^woach  assuasea  that  the  dansify  of 
these  oxygenates  is  similar  to  gasoline, 
but  believes  that  any  diflennce  in 
density  would  result  in  an  insJgnirM  mil 
increase  in  the  0.10  wrt  %  vahM.  EPA 
contiaues  to  believe  that  this  is  an 
appropriate  method  of -detesmuuag  an 
appr^riate  range  for  total  oocygea 
content  between  the  refiner's  laboratory 
and  the  independoit  l^oratory. 

4.  Independent  Lahorattay 
Requirements  (S00.65U);  Proposed 
^  80.72.  80.74^.  Mid  80.7S(i^ 

Sections  80.65M  and  (f)  contain  the 
independent  laboratory  requiremants  for 
RFG.  Under  §  80.65(eXl)  each  belch  of 
RFG  must  be  snidjrzed,  ei^er  by  the 
refiner  ch'  importer,  or  by  an 
indepmident  lab.  Section  8e.65(f) 
requires  each  refiner  and  importer  of 
RFG  to  designate  an  independent  lab 
that  must  collect  a  ramplTr  from  each 
batch  of  RFG.  The  refiner/importer  then 
has  the  option  of  having  the 
independent  lab  meet  die  analysis 
requirement  for  all  RFG  batches  (the 
100%  analysis  option),  or  of  having  the 
independent  lab  anal3rze  up  to  10%  of 
the  samples  collected  to  be  identified  by 
EPA  (the  10%  analysis  option).  The 
100%  analjrsis  option  is  most  often 


chosen  by  importers  who  do  not  operate 
their  own  company  labcoatory. 

0*A  is  proposing  two  categories  of 
rhangng  to  the  indepaadent  laboratory 
reipureraents.  The  first  category  of 
chjmges  would  include  in  ^e 
regulaticms  die  guidance  ^A 
previously  has  issued  regardug  the 
identification  of  sai^^ea  fnr  snaiyais  by 
independent  labs,  and  the  identfflcation 
ef  samplea  dm  independent  lah  wanU 
send  te  B*  A  The  second  categoigr 
would  riiflhtfy  nanow  *e  oilaria  bp 
whitih  a  lehoratoiy  is  cen^deted 
moepenoent  hi  aanittan.  tiPA  la 


on 


taboratoiies  under  the  IVG  program 
shoold  be  mwla  dincdy  responadrie  for 
property  con^ilethag  the  fimetiana  af 
senile  coUectioa,  ualysis,  record 
keesina  and  repostiag. 

Tm  Brat  category  ra  chaages  being 
proposed  rel^e  to  the  iden^catiea  of 
saa^ples  to  be  analyzed  imder  the  10% 
analysis  option,  asxd  the  identification  of 
saaqdes  to  be  supplied  to  EPA  under 
both  dw  10%  and  the  100%  uialysis 
options. 

Sections  80.«»(fXlXii)  (B)and  (C) 
state  that  under  the  10%  independent 
analysis  option,  EPA  wiU  identify 
which  samples  the  independent  lab 
must  analyze.  However,  the  regulations 
do  not  specify  the  mechanism  by  which 
Q'A  idmitifies  these  specific  samples. 
EPA  subsequendy  provided  this  sample- 
identification  guidance  in  Befi>rmuiated 
Gasoline  and  Anti-Dumping  Qaeetions 
and  Answers  (Octobm-  3, 1904),  titled 
"Reformulated  gasoline  propam 
protocol  for  use  by  independent  Mm  in 
selecting  samples  for  analysis  under  the 
10%  indqiMident  analysis  option,  mid 
fer  identifying  sanvples  to  ship  to  ¥PA." 
This  protocol  has  been  in  use  since  it 
was  issued,  and  EPA  has  received  no 
adverse  comments  from  regulated 
partiearegarding  this  protocol. 
Therefcne,  EPA  proposes  to  incorporate 
this  protocol  in  the  WG  regulations.  See 
proMsed  §00.72. 

u'A  believes  the  {}rotocol  is  an 
a^Mopriate  mechanism  fcM-  identifying 
samples  for  an^jrsis  by  independent 
labs.  The  protocol  provides  an 
autoouted  system  to  randomly  identify 
far  analysis  10%  of  the  samples 
collected  by  an  independent  lab  in  a 
way  that  gives  regulated  parties  no 
infiuenoe  over  the  sample  choice. 

In  addition  to  identifying  the 
independent  laboratory  samples  to  be 
aatlyxjed,  the  prroposed  protocol  also 
identifies  which  samples  must  be 
supplied  to  EPA,  including  the 
minimum  sample  quantity  to  supply. 
The  requirement  to  forward  samples  to 
EPA  applies  to  bodi  die  10%  and  the 
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100%  analysis  options,  and,  therefore, 
the  proposed  sample-shipment  protocol 
applies  to  both  options.  Further,  the 
regulations  would  instruct  independent 
labs  to  send  to  EPA  any  sample  that, 
when  tested  by  the  independent  lab,  is 
found  to  violate  a  per-gallon  standard 
that  applies  to  the  refiner  or  importer. 
The  proposal  also  would  specify  the 
quantity  of  gasoline  that  independent 
labs  would  be  required  to  supply  to 
EPA.  The  batch  sampling  methodologies 
of  appendix  D.  in  section  12.2.  call  for 
sample  containers  of  one  quart  as  a 
minimum.  Assuming  that  a  single 
sample  is  collected  in  a  one  quart 
container  and  that  the  container  is  filled 
only  to  the  minimum  70%  level 
(appendix  D  requires  samples  to  be  70- 
85%  full),  this  would  provide  a  total  of 
approximately  660mL  of  gasoline.  EPA 
believes  one-half  of  this  quantity,  or 
330mL,  is  sufficient  for  a  laboratory  to 
complete  all  the  testing  requirements  of 
the  RFC  regulations.  Thibfore,  where 
an  independent  lab  analyzes  an  RFG 
sample  that  also  must  be  supplied  to 
EPA.  at  least  half  the  original  sample 
volume,  or  330mL,  would  be  available 
for  shipment  to  EPA.  Under  the 
proposed  regulation  regarding  sample 
quantity,  where  the  independent  lab  has 
not  analyzed  a  sample  the  lab  would  be 
required  to  supply  EPA  with  a  one  quart 
sample  70-85%  full.  In  the  case  of  a 
sample  that  has  been  analyzed  by  the 
independent  laboratory  the  lab  would 
be  required  to  supply  EPA  with  a 
minimum  sample  volume  of  330mL. 
The  proposed  regulations  state  that 
samples  supplied  to  EPA  should  be  sent 
to  an  address  to  be  specified  by  EPA. 
This  address  would  be  the  following: 
United  States  Environmental  Protection 
Agency,  National  Vehicle  and  Fuel 
Emissions  Laboratory  (NVFEL).  Fuels 
and  Chemical  Analysis  Branch  2565 
Plymouth  Road.  Ann  Arbor,  MI  43105, 
(313) 668-4200. 

EPA  is  not  proposing  to  include  this 
address  in  the  regulations  in  order  to 
facilitate  an  address  change  if  it 
becomes  necessary.  If  there  is  an 
address  change  for  samples  shipped  to 
EPA,  regulated  parties  would  be  notified 
through  individual  letters,  a  Federal 
Register  notice,  or  some  other 
appropriate  means. 

The  second  change  being  proposed 
would  revise  one  criteria  used  to 
determine  if  a  laboratory  is 
"independent."  Section 
80.65(0(2)(iii)(A),  and  proposed 
§  80.72(b)(2)(l).  specify  that  in  order  to 
be  considered  independent  a  laboratory 
may  "not  be  operated  by  any  refiner  or 
importer  *   *   *."  EPA  now  believes  this 
independence  requirement  is  too 


stringent,  and  should  apply  only  in  the 
case  of  refiners  and  importers  of  RFG. 

Laboratories  used  to  satisfy  the 
independent  sampling  and  testing 
requirements  are  required  to  be 
independent  in  order  to  increase  the 
credibility  of  the  laboratories'  test 
results,  as  discussed  at  59  FR  7765 
(February  16,  1994).  The  independent 
sampling  and  testing  requirement 
applies  only  to  refiners  and  importers  of 
RFG,  however,  and  as  a  result  EPA 
believes  refiners  and  importers  who 
operate  a  commercial  laboratory,  but 
who  produce  or  import  no  RFG,  should 
be  allowed  to  serve  as  independent 
laboratories  under  the  RFG  program. 
EPA  is  proposing  that  this  definition  of 
"independence"  would  not  apply  if  any 
RFG  is  produced  or  imported  within  a 
common  corporate  structure.  Thus,  if  a 
parent  corporation  has  a  subsidiary 
corporation  that  is  a  refiner  or  importer 
of  RFG,  no  other  subsidiary  of  that 
parent  corporation  could  be  considered 
independent. 

Finally,  EPA  is  seeking  comment  on 
whether  companies  that  serve  as 
independent  laboratories  should  be 
made  regulated  parties  under  the  RFG 
program. 

Section  80.65(f)(3)  describes  the 
sample  collection  and  reporting 
procedures,  and  requires  that  each 
refiner  or  importer  shall  "cause  its 
designated  independent  laboratory"  to 
carry  out  these  procedures.  Under  these 
procedures  the  independent  lab  collects 
a  representative  sample  from  the  RFG 
batch,  determines  the  batch  volume  and 
other  information  about  the  batch, 
reports  test  results  to  EPA,  and  supplies 
samples  to  EPA  upon  request.  A  refiner 
or  importer  whose  independent  lab  fails 
to  properly  carry  out  these  procedures 
would  have  failed  to  meet  the 
independent  lab  requirements,  which 
would  constitute  a  violation  of  the  RFG 
requirements  by  the  refiner  or  importer. 

EPA  requests  comments  on  whether 
the  regulations  should  be  revised  to 
provide  that  a  laboratory  that 
undertakes  to  act  as  an  independent  lab 
under  the  RFG  program  becomes 
responsible  to  properly  carry  out  the 
independent  lab  requirements,  in  order 
to  allow  better  monitoring  and 
enforcement  of  the  independent  lab 
requirements.  For  example,  currently 
there  is  no  requirement  for  independent 
labs  to  retain  records,  which  creates 
potential  difficulties  when  EPA 
attempts  to  audit  and  inspect 
independent  labs. 

Under  this  approach,  where  an 
independent  lab  failed  to  properly  carry 
out  an  independent  lab  procedure,  the 
independent  lab  would  be  liable  for  a 
violation  of  the  RFG  regulations.  In 


addition,  the  refiner  or  importer  for 
whom  the  lab  is  performing  the 
independent  lab  function  would  have 
failed  to  meet  the  independent  lab 
requirement  which  would  constitute  a 
violation  of  the  RFG  regulations.  Under 
this  approach,  the  independent  lab 
would  also  be  required  to  retain  records 
and  submit  reports  to  EPA. 

The  authority  to  regulate  laboratories 
that  serve  as  an  independent  labs  under 
the  RFG  program  is  based  on  Clean  Air 
Act  sections  114(a).  208(a).  211(c),  and 
211(k).  Analysis  of  RFG  by  independent 
laboratories  is  critical  to  enforcement  of 
the  RFG  standards,  for  reasons  that  are 
discussed  at  59  FR  7765  (February  16. 
1994).  In  order  for  independent 
laboratory  sampling  and  testing  to  serve 
a  useful  purpose,  however,  the 
independent  lab  must  properly  perform 
the  procedures.  EPA  believes 
independent  labs  would  be  more  likely 
to  take  the  steps  necessary  to  ensure  the 
required  procedures  are  properly 
performed  if  there  were  regulatory 
consequences  that  applied  directly  to 
the  independent  laboratory,  and  not  just 
indirectly  through  sanctions  against  the 
refiner  or  importer. 

The  current  regulations  state  that  a  lab 
that  is  debarred,  suspended,  or 
proposed  for  debarment  pursuant  to  the 
Govemmentwide  Debarment  and 
Suspension  regulations  cannot  serve  as 
an  independent  lab  under  the  RFG 
program.  An  independent  lab  that  fails 
to  properly  carry  out  the  required 
procedures  could  be  the  subject  of  a 
suspension  or  debarment  action  by  EPA. 
EPA  requests  comment  on  whether  the 
suspension  or  debarment  sanction  is 
adequate  to  ensure  that  independent 
labs  properly  perform  required 
procedures,  in  the  absence  of  regulatory 
liability. 

In  addition.  EPA  requests  comment 
on  whether  regulations  should  be 
proposed  that  would  require  labs  to  be 
accredited  in  order  to  carry  out  the  RFG 
independent  lab  requirements.  EPA  has 
not  previously  proposed  a  lab 
accreditation  requirement  because  of  the 
likelihood  that  refiners  and  importers 
would  use  only  labs  the  refiners  and 
importers  are  convinced  are  fully 
capable  of  properly  performing  the 
independent  lab  requirements. 
However.  EPA  has  received  conunents 
that  an  accreditation  requirement  could 
result  in  greater  certainty  that  labs  have 
the  equipment,  training,  and  internal 
procedures  necessary  to  properly  carry 
out  the  independent  lab  requirements, 
that  could  assist  refiners  and  importers 
in  selecting  independent  labs. 

Therefore,  EPA  requests  comments  on 
whether  lab  accreditation  would  be 
appropriate  for  the  RFG  program: 
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whether  accreditation  should  be 
performed  by  EPA  or  by  an  independent 
body,  and  which  independent  body  or 
bodies  should  be  considered;  the 
accreditation  criteria  that  would  be 
appropriate;  the  estimated  costs  of  an 
accreditation  program:  and  any  other 
considerations  EPA  should  include  as 
part  of  a  lab  accEpditation  proposal. 

5.  Compliance  Audits  (§  80.65(h)  and 
§  80.105(c)) 

EPA  proposes  to  modify  §§  80.65(h) 
and  80.105(c)  to  make  clear  that  the 
attest  requirement  applies  separately  to 
each  refinery  operated  by  a  refiner,  or 
the  gasoline  imported  by  an  importer. 
The  amended  rules  clarify  EPA's  intent 
that  refiners  and  importers  of  RFG, 
RBOB,  and  conventional  gasoline,  and 
oxygenate  blenders  who  blend  RBOB 
and  meet  the  oxygen  standard  on 
average,  must  perform  a  separate  attest 
engagement  for  each  facility  at  which 
such  gasoline  or  product  is  produced.  In 
the  process  of  issuing  the  Final  Rule. 
EPA  considered  and  rejected  the 
suggestion  that  parties  be  able  to 
aggregate  multiple  facilities  within  one 
attest  engagement.  Such  an  aggregation 
would  adversely  skew  the  effect  of  the 
random  sampling  protocol  described  in 
§80.127  by  increasing  the  population  of 
batches  subject  to  random  sampling, 
and  by  potentially  spreading  the 
samples  drawn  over  several  facilities. 
The  effect,  therefore,  would  be  to 
produce  less  than  the  95%  confidence 
level  for  each  facility  that  the  attest 
engagement  is  designed  to  accomplish. 

6.  Calculations  Involving  Previously 
Certified  Gasoline  (§80.65(1):  §  80.78(a); 
§  80.101(e)) 

Under  §§  80.65(1)  and  80.101(e)(1) 
refiners  are  required  to  exclude  from  a 
refinery's  compliance  calculations 
gasoline  that  was  not  produced  at  that 
refinery  and  gasoline  that  was  produced 
at  that  refinery  but  was  included  as  part 
of  another  batch,  sometimes  called 
"previously  certified  gasoline."  or 
"PCG."  These  requirements  are 
included  in  order  to  prevent  double 
counting  of  PCG.  Section  80.101(g)(3) 
provides  the  procedure  by  which 
refiners  are  required  to  calculate  the 
properties  of  blendstock  that  are 
combined  with  PCG  to  produce 
conventional  gasoline.  However,  the 
procedure  in  §80. 101(g)(3)  is 
appropriate  only  for  the  simple  model 
anti-dumping  standards,  and  there  is  no 
procedure  specified  for  excluding  PCG 
firom  RFG  compliance  calculations.  As  a 
result.  EPA  is  proposing  procedures  for 
excluding  PCG  from  the  complex  model 
compliance  calculations  for  both  RFG 
and  conventional  gasoline.  In  addition. . 


the  procedures  EPA  is  proposing  would 
allow  refiners  to  use  conventional 
gasoline  to  produce  RFG  or  RBOB.  and 
to  reclassify  RFG  with  regard  to  VOC 
control  and  OPRG. 

The  procedures  EPA  is  proposing 
would  require  refiners  to  determine  the 
volume  and  properties  of  each  batch  of 
PCG  used  in  the  refinery  operation, 
along  with  the  designations  of  the 
gasoline:  RFG,  RBOB  or  conventional 
gasoline;  and  for  RFG,  the  designations 
relative  to  VOC  control  and  OPRG.  The 
volume  and  properties  of  each  PCG 
batch  would  be  reported  to  EPA  as  a 
negative  batch  using  the  same 
designations  as  when  received  by  the 
refiner.  The  PCG  then  would  be  used  by 
the  refiner  as  another  blendstock  in  the 
refinery  operation,  and  any  gasoline 
produced  using  the  PCG  would  be 
sampled  and  tested  and  included  in 
compliance  calculations  without  regard 
to  the  PCG  content.  Gasoline  produced 
using  the  PCG  could  have  the  same 
designations  as  the  original  PCG  batch, 
or  different  designations.  Thus,  the 
proposed  procedures  would  allow  a 
refiner  to  reclassify  conventional 
gasoline  as  RFG,  or  to  reclassify  RFG 
with  regard  to  VOC  contix)l  and  OPRG. 

Under  the  current  regulations  refiners 
are  prohibited  from  reclassifying 
gasoline  in  certain  ways.  For  example, 
§  80.78(a)(10)  prohibits  any  person  from 
reclassifying  conventional  gasoline  as 
RFG.  However,  EPA  understands  that 
prohibitions  against  reclassifying 
gasoline,  such  as  §  80.78(a)(1).  constrain 
the  operational  flexibility  for  regulated 
parties,  and  that  such  prohibitions 
should  be  imposed  only  where 
necessary.  EPA  believes  the  PCG 
proposal  allows  greater  flexibility 
without  compromising  the 
environmental  goals  or  effective 
enforcement  of  the  RFG  program,  and 
the  PCG  proposal  is  appropriate  for  this 
reason. 

In  the  case  of  standards  that  are  met 
on  average  a  refiner  who  uses  PCG 
would  meet  each  average  standard 
based  upon  the  net  average  properties  of 
gasoline  in  the  relevant  averaging 
pool,  '*  consisting  of  the  positive 
volume  and  properties  of  all  gasoline 


'*  Compliance  with  each  average  standard  is 
based  on  the  average  property  or  emissions 
performance  of  the  subset  of  the  gasoline  produced 
at  a  refinery  that  is  relevant  to  that  standard, 
sometimes  called  an  "averaging  pool."  For  example, 
the  averaging  pool  for  anti-dumping  standards  is  all 
conventional  gasoline  produced  during  an 
averaging  period.  In  addition,  certain  RFC. 
standards  must  be  separately  met  by  more  than  one 
averaging  pool.  For  example,  under  §  80  67(g)  the 
RFG  NOx  emissions  perfonnance  standard  must  be 
met  by  the  averaging  pool  of  all  RFG  and  RBOB  that 
is  VOC  controlled,  and  separately  by  the  averaging 
pool  of  all  RFG  and  RBOB  that  is  not  VOC 
controlled. 


produced  in  that  averaging  pool  and  the 
negative  volume  and  propertied  of  all 
PCG  in  that  averaging  pool.  In  addition, 
each  averaging  pool  would  be  required 
to  have  a  net  "positive"  gasoline 
volume — each  averaging  pool's  volume 
of  gasoline  produced  would  have  to  be 
greater  than  the  volume  of  PCG. 

Consider,  for  example.  Refiner  A  who 
has  elected  to  meet  the  VOC  emissions 
performance  standard  on  average  at 
Refinery  X.  In  this  example  a  batch  of 
PCG,  designated  as  RFG,  VOC 
controlled  for  Region  1 ,  is  used  to 
produce  RFG  at  Refinery  X.  This  PCG 
would  be  included  as  a  negative  batch 
in  Refinery  X's  VOC  emissions 
performance  compliance  calculations 
for  the  "VOC  controlled  for  Region  1" 
averaging  pool,  regardless  of  whether 
the  PCG  was  used  to  produce  RFG  with 
this  or  with  another  designation.  " 
Refiner  A  nevertheless  would  be 
required  to  meet  the  VOC  standard  for 
the  "VOC  controlled  for  Region  1  ' 
averaging  pool,  and  the  net  volume  of 
gasoline  in  this  averaging  pool  would 
have  to  be  greater  than  zero. 

In  a  case  where  a  refiner  has  elected 
to  meet  a  parameter  or  emissions 
performance  standard  on  a  per-gallon 
basis,  and  a  batch  of  RFG  or  RBOB  is 
produced  using  previously  certified 
RFG,  the  value  of  the  per-gallon 
standard  the  refiner  would  be  required 
to  meet  for  this  batch  would  be  the  more 
stringent  of:  (1)  The  per-gallon  standard 
that  applies  to  the  refinery  under 
§  80.41;  or  (2)  the  value  for  that 
parameter  or  emissions  performance  for 
the  previously  certified  RFG  used  to 
produce  the  batch.  If  previously 
certified  conventional  gasoline  is  used, 
however,  use  of  this  PCG  would  not 
affect  the  per-gallon  RFG  standards. 

Consider  again  the  example  of  Refiner 
A,  and  in  this  example  Refiner  A  has 
elected  to  meet  the  benzene  standard  on 
a  per-gallon  basis  at  Refinery  X.  Under 
§  80.41(c),  and  in  the  absence  of 
applicable  survey  ratchets,  the  benzene 
per-gallon  standard  is  1.00  voliune 
percent  (vol%).  Also,  in  this  example 
the  batch  of  previously  certified  RFG 
has  a  benzene  content  of  0.85  vol%.  In 
consequence,  any  RFG  produced  at 
Refinery  X  using  any  amount  of  this 
PCG  would  be  subject  to  a  benzene  per 
gallon  standard  of  the  more  stringent 
0.85  vol%. 

Any  previously  certified  conventional 
gasoline  used  to  produce  RFG  or 
conventional  gasoline  would  be 
included  in  the  compliance  calculations 


"  EPA  is  proposing  that  a  "negative    batch 
would  be  included  in  the  "Actual  Total" 
calculation  in  §  80.67(g)(l)(ii)  by  multiplying  the 
"V,"  term  (the  batch  volume)  times  minus  1 
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for  the  gasoline  produced.  In  addition, 
the  previously  certified  conventional 
gasoline  would  be  included,  as  a 
negative  batch,  in  the  refinery's  anti- 
dumping compliance  calculations. 


Finally,  any  previously  certified  RFG 
or  conventional  gasoline  would  be 
included  as  a  negative  volume  for 
purposes  of  calculating  a  refinery's 
compliance  baseline  under  §  80.101(f). 


The  pn^Ktsed  approach  is 
summarized  in  the  foUowiag  taUe. 


Prsviousiy  certilied 
gaaaiine  (F>CQ)  type 

GasoHne  produced 

GasoNne  produced  standards 

type 

Per-saNon 

AverafB 

RFG  Of  RBO* _ 

Conventional  Qasoline 
(CG). 

CG' 

RFG — 

RFG  or  RBOB  

CG 

Morestnn^ent  oft 

•  §a0.4l  per  galon  standards;  or 

•  PCG  properties 

§80.42  per  gallon  standards 

None  — . — ~ — 

•  Indude  PCG  in  cowpliica  calculliona  a» 
nagaiiva  ttalch. 

•  Al  RFQ  pool  Mlumea  Mr  wawja  t»an4- 
arts  imwfi  paiMWL 

•  InchJda  PCG  in  CG  cantptiance  ciicwlaliona 
aa  nagaHve  batch. 

•  CG  pent  votume  muat  be  positiwe. 
(Same  as  abovo^. 

'  Includes  RFG  used  to  produce  CG.  because  previously  certified  RFG  may  be  "downgraded"  to  pravkxnty  oeilified  CG. 


EPA  believes  the  approach  proposed 
for  addressing  PCG  is  appropriate 
because  it  would  provide  regulated 
parties  with  significantly  additional 
flexibility,  with  no  apparent  risk  of 
adverse  environmenti^  consequences. 
The  additional  flexibtHty  would  result 
from  the  ability  for  regulated  parties  to 
more  easily  use  previously  certified 
gasoline  in  refinery  operations. 

At  the  time  the  RFG  regulations  were 
promulgated  EPA  was  concerned  that 
the  overall  quality  of  the  various 
gasoline  pools  could  be  degraded  if 
refiners  were  able  to  reclassify 
conventional  gasoline  into  RFG.  or  to 
reclassify  certain  categories  of  RFG  into 
other  categories.  For  example,  if  a 
refiner  could  reclassify  conventional 
into  RFG,  it  would  be  possible  for  a 
refiner  to  produce  very  "clean" 
conventional  gasoline  and  include  this 
gasoline  in  its  anti-dumping  compliance 
calculations,  and  then  reclassify  this 
same  gasoline  into  RFG  with  very  little 
or  no  additional  blending.  This  would 
enable  the  refiner  to  meet  the  anti- 
dumping standards  using  gasoline  that, 
in  realify,  will  be  used  as  RFG.  One 
affect  of  this  type  of  "gaming"  would  be 
to  degrade  the  qualify  of  the 
conventional  gasoline  pool,  with 
consequent  adverse  environmental 
effects. 

As  a  restiit  of  these  concerns.  EPA 
included  provisions  en  §  80.78  that 
prohibit  parties  from  combining  certain 
categories  of  gasoline.  For  example, 
§80.78(a)(lQ)  prohibits  parties  from 
combining  RFG  with  conventional 
gasoline  to  (Htxluce  RFG,  in  part  in 
order  to  address  the  "gaming"  concern 
described  above. 

However,  the  proposed  PCG 
accounting  procedure  would  allow 
refiners  to  reclassify  conventional 
gasoline  into  RFG  in  a  manner  that 
avoids  the  potential  for  adverse 
environmental  effiscts  from  "gaming." 


This  is  true  because  reclaasificatioiis 
using  PCG  may  occur  only  at  a  refinery, 
and  the  PCG  must  be  included,  as  a 
negative  batch,  in  the  refinery's 
compliance  calculations  for  the  gasoline 
pool  that  corresponds  to  the  PCG's 
designations  when  first  produced. 
Consider  again  the  example  of  "gaming" 
involving  very  "clean"  conventional 
gasoline,  described  above.  Under  the 
PCG  proposal  any  of  the  very  "clean" 
conventional  gasoline  used  as  PCG 
would  have  to  be  included  in  the 
refinery's  anti-dumping  compliance 
calculations  as  a  negative  batch,  this 
pool  would  have  to  meet  the  anti- 
dumping standards,  and  the  pool 
volume  would  have  to  be  positive.  This 
would  require  the  refiner,  in  effect,  to 
produce  oth^  conventional  gasoline 
that  is  equal  in  quaatify  and  qualify  to 
very  "clean"  conventional  gasoline  used 
as  PCG,  that  would  of&et  thie  loss  of  this 
gasoline  to  the  conventional  gasoline 
pod.  Thus,  under  the  proposal  there 
would  be  no  net  change  in  the  qualify 
of  the  conventional  gasoline  pool. 

This  same  logic  would  ^ow  refiners 
to  reclassify  RFG  with  regard  to  VOC 
conU^l  and  OPRG. 

In  the  case  of  RFG  standards  ^at  are 
met  on  a  per-gallon  basis,  a  different 
approach  would  be  used  to  ensure  no 
de^datlon  in  the  qualify  of  the  overall 
RFG  pool  as  a  result  of  the  PCG 
proposal,  since  avoraging  calculations 
are  performed  onfy  whme  standards  are 
met  on  average.  The  approach  proposed, 
as  discussed  above,  would  prohibit  tbe 
receiving  refiner  fit)ra  degrading  the 
qualify  of  any  previously  certified  RFG 
batch  with  regard  to  any  standard  tke 
receiving  refiner  meets  on  a  per-galloB 
basis,  by  setting  the  per-gallon  standard 
at  the  parameter  value  of  the  PCG  if  it 
is  more  stringent  than  the  normal  per- 
gallon  standard. 

As  a  result,  EPA  is  proposing  to 
specifically  allow  refiners  to  change  the 


classificaticHis  of  RFG  aod  cooveatloBal 
gasoline  under  the  PCG  procedtires.  In 
addition.  EPA  is  proposlag  to  revise  tke 
prohibitions  in  §80.78  to  refiect  the 
PCG  propose.  In  proposed  revisiona  to 
§§  8d.78(a)  (S^aad  (7)  parties  would  be 
allowed  to  combine  RFG  or  RBOB  with 
blendstock  under  the  terms  of  the  PCG 
proposal. 

(Jader  the  proposed  PCG  procedures 
it  would  be  Important  that  any  gasoline 
claimed  as  PCG  actually  is  used  in  a 
r^nery's  operation — otherwise,  these 
procedures  could  cause  a  degradation  in 
gasoline  qualify.  For  example,  consider 
a  refinny  that  received  a  batch  of 
relatively  "dlrfy"  conventional  gasoline. 
If  this  gasoline  is  clasnfied  as  PCG,  is 
used  in  the  production  and  compliance 
cdculatlons  ef  convmtiond  gasoline, 
and  is  added  to  the  anti'diuDping 
compliance  calcidations  as  a  negative 
batch,  there  would  be  no  net  effect  of 
the  "diify"  PCG  cm  the  refinery's  overall 
anti-duaq»ing  compliance  c^culations. 
If,  however,  the  refiner  never  used  the 
PCG  as  a  con^>onent  far  gasoline 
production,  yet  included  the  "dirfy" 
PCG  as  a  negative  batch  in  cmnpliance 
calculations,  the  refinery's  coaventicmal 
gasoliBe  pool  would  appear  "cleaner" 
than  it  was  ki  realify. 

As  a  result,  EFA  is  proposing  record 
keeping  and  attest  requirements  that 
would  apply  in  the  case  of  any  refiner 
who  uses  ttie  PCG  optioB,  that  would 
Include  records  demoostratiiig  the 
stc»age  and  movemest  of  the  PCG  frera 
the  tine  it  is  received  at  tiie  refinery 
until  it  is  used  in  the  production  of 
gasoHne.  The  proposed  attest 
procedures  would  require  the  auditor  te 
verify  that  PCG  was  used  to  produce 
gasoline  at  the  refinery,  and  that  the 
PCG  batch  report  to  EPA  is  consistent 
with  the  refiner's  s«anpling  and  testing 
of  the  PCG,  and  the  PCG  product 
transfer  documents,  when  received  at 
the  refinery. 


/    tr_l 
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7.  Requirements  for  Imported  Gasoline 
(§80.65(j)) 

Section  80.65(j)  "Requirements  for 
imported  gasoline,"  is  proposed  as  an 
addition  to  the  general  requirements  of 
§  80.65(e)  to  qualify  import 
certifications.  This  is  in  response  to 
importer  and  independent  laboratory 
questions  regarding  certification  of 
import  cargoes.  The  Agency  has 
received  questions  regarding  where  and 
when  imported  gasoline  must  be 
certified,  and  how  to  treat  gasoline 
destined  for  multiple  ports.  The  Agency 
has  issued  policy  guidance  in  response 
to  these  questions  in  Reformulated 
Gasoline  and  Anti-Dumping  Questions 
and  Answers.  Today's  regulatory 
revision  is  somewhat  more  restrictive 
than  the  Reformulated  Gasoline  and 
Anti-Dumping  Questions  at\d  Answers 
policy  guidance,  in  that  batch 
certification  would  have  to  comply  with 
the  U.S.  Customs  Service  requirements 
for  imported  gasoline.  The  original 
intent  of  the  RFG  regulation  was  to 
follow  the  normal  import  industry 
practices  as  regulated  by  the  U.S. 
Customs  Service.  Some  allowances  were 
provided  in  the  Reformulated  Gasoline 
and  Anti-Dumping  Questions  and 
Answers  guidance  that  may  not  conform 
with  the  U.S.  Customs  Service 
regulations  and  today's  proposal 
reverses  any  changes  that  may  have 
occurred. 

The  first  requirement  proposed  in 
§  80.65(j)  is  that  batch  certification 
sampling  be  conducted  at  the  time  and 
place  permitted  under  U.S.  Customs 
Service  regulations,  19  CFR  151.42,  and 
as  specified  in  the  new  §  80.47 
Sampling  of  reformulated  and 
conventional  gasoline,  which  is 
discussed  above.  Section  80.47  provides 
specific  sampling  procedures  for 
reformulated  and  conventional  gasoline, 
and  refers  to  §  80.8  Sampling  Methods 
for  the  general  sampling  procedures  that 
apply. 

This  requirement  reflects  the  majority 
of  guidance  provided  in  Reformulated 
Gasoline  and  Anti-Dumping  Questions 
and  Answers.  For  instance,  the  guidance 
provides  that  when  an  import  vessel  off- 
loads its  cargo  at  more  than  one  U.S. 
Customs  Service  port,  then  it  must 
certify  the  cargoes  off-loaded  m  the 
separate  ports  as  different  batches.  The 
reason  for  this  is  thai  there  is  no 
mechanism  for  EPA  to  enforce  or  even 
to  find  out  about  possible  additions  to 
a  certified  batch  when  a  vessel  leaves 
the  port  where  it  was  sampled.  Today's 
proposal  also  requires  separate  batch 
certifications  for  separate  entry  ports  as 
governed  by  the  U.S.  Customs  Service 
regulations.  However,  in  Reformulated 


Gasoline  and  Anti-Dumping  Questions 
and  Answers,  an  exception  to  this 
guidance  is  provided  for  multiple  ports 
within  a  given  harbor  area,  sucn  as  the 
New  York  Cify  harbor  area,  wherein  a 
single  batch  may  be  off-loaded  at 
multiple  Customs  ports  within  the 
harbor.  Today's  proposal  will  not 
include  this  exception  because  it  does 
not  conform  with  U.S.  Customs  Service 
regulations.  EPA  relies  on  U.S.  Customs 
Service  records  for  enforcement  of  the 
EPA  fuels  regulations.  By  following  the 
Customs  Service  regulations  EPA 
maximizes  the  usefulness  of  this 
enforcement  tool.  It  also  minimizes 
regulatory  confusion  by  conforming  the 
EPA  requirements  with  an  existing 
regulatory  requirement  of  the  U.S. 
Customs  Service. 

U.S.  Customs  Service  regulations  for 
imported  petroleum  products  allow  for 
sampling  once  an  import  vessel  is 
docked  and  ready  to  off-load  its  cargo, 
although  under  19  CFR  151.42,  Controls 
on  unlading  and  gauging,  each  port 
director  independently  establishes  the 
methods  of  control.  As  such,  the 
protocols  for  sampling  an  import  vessel 
could  vary  from  port  to  port  and  could 
also  depend  on  the  type  of  import  vessel 
(for  instance,  ship,  barge,  rail  car).  EPA 
requests  comments  on  the  requirement 
to  follow  the  U.S.  Customs  Service 
procedures  during  batch  certification. 
EPA  will  retract  any  conflicting 
guidance  that  remains  in  Reformulated 
Gasoline  and  Anti-Dumping  Questions 
and  Answers  after  final  revisions  to  this 
regulation  are  promulgated. 

The  second  and  final  requirement  of 
proposed  §  80.65(j)  is  that  batch  size 
could  be  no  larger  than  a  "line  item," 
or  a  single  item  of  merchandise,  of  an 
entry  summary  under  U.S.  Customs 
Service  requirements  specified  at  19 
CFR  part  141.  subparts  D,  E,  and  F,  and 
part  142,  subparts  A  and  B.  These 
subparts  of  the  Customs  Service 
regulations  specify  the  documentation 
required  for  import  cargoes.  This 
documentation  must  differentiate 
merchandise  by  listing  or  invoicing 
items  subject  to  different  duty  rates  (19 
CFR  141.61(e)),  and  it  must  list  or 
invoice  items  of  varying  commercial 
value  separately  (19  CFR  141.86). 
Therefore,  it  is  EPA's  understanding 
that  the  Customs  Service  regulations 
require  quantities  of  gasoline  imported 
on  a  single  vessel  to  be  distinguished  on 
the  basis  of  their  differences  In 
commercial  values  or  potential  for 
differences  in  commercial  value.  For 
instance,  different  grades  (segregated  in 
different  tanks)  would  be  entered  as 
separate  line  items.  Also,  gasoline  from 
different  sources  but  of  the  same  grade, 
would  normally  be  entered  as  separate 


line  items  due  to  their  potential  for  the 
separate  sources  not  meeting  the  agreed 
upon  commercial  specifications. 
Limiting  batch  size  to  U.S.  Customs 
Service  entry  "items"  serves  two 
functions:  (1)  It  adjusts  the  EPA 
requirements  to  fit  better  vdth  the 
existing  regulatory  standards  of  the  U.S. 
Customs  Service,  and  (2)  it  puts  a  limit 
on  the  variations  of  RFG  property  values 
within  a  batch  (that  could  lead  to 
inaccurate  sample  representation  as 
discussed  above  in  the  preamble  to 
§80.47,  regarding  homogeneity 
determination). 

D.  Compliance  on  Average  (§  80.67) 

1.  Transfer  of  Oxygen  and  Benzene 
Credits  (§80.67(h)(l)(iv)) 

Section  80.67(h)(l)(iv)  permits  the 
transfer  of  credits  directly  from  the 
refiner,  importer,  or  blender  who 
generates  them  to  the  refiner,  importer, 
or  blender  who  uses  the  credits  for 
compliance  purposes.  EPA  has  received 
several  inquiries  with  regard  to  whether 
transfers  within  the  same  company  are 
included  in  the  language  of  this  section. 
It  is  the  Agency's  intention  that  the 
refiner,  importer,  or  blender  may 
properly  transfer  legitimate  credits 
within  the  company  or  outside  of  the 
company.  As  a  result,  EPA  is  proposing 
to  modify  §80.67(h)(l)(iv)  to  clarify  that 
credit  transfers  may  be  either 
intercompany  or  intracompany. 

£.  Compliance  Suivey  Requirements 
(§80.68) 

1.  Method  of  Computation  for  Averages 
in  Survey  Series  (§§  80.68  (c)(9)(I)(B) 
and  (ii)(B),  (c)(10).  (c)(ll).  (c)(12)  and 
(c)(13)) 

The  RFG  surveys  were  designed  to 
deter  and  detect  situations  where  the 
flexibility  afforded  refiners  through 
averaging  gasoline  characteristics  at  the 
refinery  gate  (as  opposed  to  averaging 
each  refinery's  contribution  to  the 
gasoline  in  a  particular  covered  area) 
results  in  a  covered  area  obtaining 
gasoline  that  on  average  differs  in 
relevant  qualities  from  the  average 
gasoline  quality  that  would  occur  if 
averaging  was  required  separately  for 
each  covered  area.  The  surveys  are 
conducted  by  an  industry  association 
according  to  a  statistical  sampling  plan 
approved  by  EPA  and  involve  sampling 
gasoline  from  retail  outlets.  If  the 
gasoline  in  an  area  fails  to  meet 
standards  set  forth  in  the  regulations  for 
a  particular  parameter,  the  standards  for 
that  parameter  are  made  more  stringent 
and  the  number  of  surveys  that  must  be 
conducted  in  the  following  year  is 
increased. 
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Some  of  the  gasoline  characteristics 
evaluated  by  the  survey  are  chiefly  of 
interest  because  of  their  role  in  causing 
or  contributing  to  ambient  ozone  levels. 
Surveys  for  these  parameters  (e.g. .  VCXI 
surveys)  are  passed  or  failed  based  upon 
the  average  of  results  from  a  week-long 
survey.  Other  parameters  (like  benzene 
and  toxics)  are  of  concern  because  of 
their  cumulative  efiects  over  a  longer 
period  of  time.  Surveys  for  these  latter 
characteristics  are  passed  or  failed  based 
upon  the  average  of  a  year-long  series  of 
one-week  surveys.  This  discussionis 
primarily  concerned  with  how  the 
average  of  such  a  series  of  one-week 
surveys  should  be  computed. 

Under  the  current  regulations, 
determining  the  average  for  each  survey 
series  '^  involves  conputation  of  a 
simple  average '  ^  of  parameter  values 
from  each  gasoline  sample  across  all  of 
the  samples  gathered  during  the  year 
(without  any  consideration  of  which 
week-long  survey  the  sample  was  a 
part).  If  aO  of  the  individual  week-long 
surveys  had  equal  sample  sizes,  this 
approach  to  computation  would  yield  as 
good  a  representatioD  of  the  fuel  supply 
as  the  timing  and  distribution  of  the 
week-loBg  surveys  throughout  the  year 
permitted.'*  Practical  considerations 
involved  in  the  desi^  and  conduct  of 
an  efficient  overall  survey  operation, 
though,  dictate  some  substantial 
variations  in  sample  size  among  the 
week-IoBg  surveys.  One  such  effect,  and 
probably  the  most  important  one,  stems 
from  the  fact  that  high-ozone  season 
surveys  for  ozone  precursors  must  yield 
a  confidence  interval  oa  the  mean  small 
enough  to  meet  the  precision 
requirements  of  the  regulations 
(§  80.68(c)(13)(iiiH  for  each  individual 
survey.  Since  practical  considerations 
dictate  that  surveys  for  the  various 
parameters  be  conducted  concurrently 
(i.e..  each  gasoline  sample  is  analyzed 
for  all  parameters  covered  by  the  survey 
pro^vm),  this  situation  results  in  larger- 
than- necessary  sample  sizes  in  the 
summer  for  non-ozone  precursor 
parameters.  Outside  the  summer  ozone 
season  there  is  no  need  to  maintain 


■»§80.6«(cK9)(JMB)  for  toxics;  (lOMii)  for  NOx; 
|1 1 1  for  benzene;  and  ( 1 2)  for  oxygen. 

'^  in  the  case  of  toxics,  the  computation 
introduces  weights  for  the  season  (high-ozone 
season  or  outside  of  high-ozone  season)  since  the 
statistical  model  used  to  compute  the  emissions  is 
different  in  the  two  seasons.  The  weights 
substantially  correct  the  overemphasis  on  summer 
that  affects  other  non-ozone-related  parameters,  as 
discussed  in  the  remainder  of  the  text. 

"  While  the  design  for  each  of  the  individual 
week-long  surveys  is  probabilistic,  a  variety  of 
considerations  prevent  EPA  from  distributing  the 
surveys  in  a  perfectly  random  manner  with  respect 
to  time  The  overall  sampling  approach  for  survey 
series  thus  departs,  to  some  extent,  from  a  purely 
probabilistic  design. 


precision  standards  for  each  individual 
survey,  but  only  for  the  annual  series  of 
such  surveys.  In  the  interest  of 
efficiency,  the  survey  manager  may  be 
expected  to  cut  back  on  sample  sizes 
during  these  times  at  the  beginning  and 
end  of  the  calendar  year.  As  a  result,  the 
simple  average  substantially 
overrepresests  summertime  easoline. 

An  additional  reason  for  altering  the 
prescribed  approach  to  computinR 
averages  of  series  has  to  do  with  the 
weights  attached  to  each  sample  to 
handle  either  lack  of  pre-survey 
information  about  an  individual  retail 
outlet's  throughput  or  the  situation 
where  an  outlet  with  unusually  high 
throughput  is  located  in  a  covered  area 
with  relatively  few  outlets  and  is 
consequendy  selected  into  the  sunpie 
with  certainty.  For  both  situations  the 
sample  is  not  self-weighting  and 
weights  must  be  computed  to  properly 
represent  the  oudet's  gallonage  in  the 
sample.  The  current  approach,  the 
simple  average,  requires  that  such 
weights  be  computed  two  different 
ways,  once  for  the  outlet's  inciuMOO  m 
the  week- long  survey  for  ozone-related 
parameters  and  then  again  for  the 
annual  average  computation  for  non- 
ozone- related  parameters.  The  latter  set 
of  weights  cannot  be  computed  until  the 
year's  data  collection  is  complete, 
leaving  soaae  uncertainty  up  to  the  end 
of  the  year  as  to  the  status  of  survey 
results  in  areas  where  throughput  data 
are  not  available  for  most  outlets.  Tbis 
particular  problem  is  a  charaeteristic  of 
the  sample  design  approach  currently 
being  used  by  the  industry  survey 
organization,  but  that  approach  or  some 
variant  of  it  is  likely  to  be  used  in  any 
thorough  attempt  to  meet  the  siUTrey 
requirements  in  the  regulations. 

Both  the  distortion  and  the  difficulty 
in  computing  weights,  as  discussed 
above,  can  be  eliminated  by  changing 
the  method  by  which  the  average  of 
each  survey  series  is  computed  for  a 
given  parameter  in  a  given  RFC  covered 
area.  Instead  of  averaging  all  of  the 
measurements  on  individual  gasoline 
samples  in  the  survey  series,  we  are 
proposing  the  following:  (1)  That  the 
measurements  for  each  week-long 
survey  in  an  area  be  averaged,  regardless 
of  the  sample  size,  to  create  a  set  of 
means  of  week-long  surveys,  and  then 
(2)  that  all  of  the  resulting  individual 
survey  averages  for  the  area  be  averaged, 
themselves,  across  all  of  the  surveys  in 
the  series.  This  approach  removes  a 
significant  source  of  distortion, 
simplifies  calculations,  and  improves 
the  representativeness  of  the  number 
that  we  use  to  make  the  important 
decision  on  whether  the  gasoline  in  an 
area  has  passed  or  failed  a  survey  series. 


2.  Clarification  of  Applicability  of 
Survey  Precision  Requirements 
(§80.68(c)(13Kiii)) 

The  intent  of  the  survey  precision 
requirements  set  forth  in  the  regulations 
(§  80.68(c)(13)(iii})  was  to  ensure  that 
enors  (in  either  direction)  in  survey  or 
survey  senes  pass/fail  determinations 
would  be  unlikely.  Without  these 
requirements  survey  managers  would  be 
able  to  trade  off  risk  of  inappropriate 
survey  failure  against  stuvey  costs,  and 
the  environaient  would  not  be  protected 
against  the  increased  risk  of  errors  ia  the 
other  direction  resulting  from 
insufficient  sunpling. 

Thus  the  precision  requirements 
^ould  apply  to  the  body  of  data  that 
serves  as  Uie  basis  of  each  pMss/ful 
detenninaticMi.  As  currently  written,  &e 
regulations  attach  the  precision 
requirements  exclusively  to  individual 
surveys  without  making  it  clear  that  for 
certain  survey  parameters  (for  example, 
oxygen  under  the  simple  modeil  the 
pass/fail  determination  is  made  against 
a  year-long  series  of  surveys  rather  than 
against  a  single  survey.  The  regulations 
would  therefore  be  ^tered  to  attach  the 
precision  requireraents  to  the 
appropriate  body  of  data  for  each 
determination — to  the  individual  survey 
where  the  pwameters  being  evaluMed 
are  ozone-related  and  to  the  survey 
series  for  other  parameters. 

F.  Oownstream  Oxy^n  Blending 

(§80.69) 

1.  Refiner  "Hand-Blendii^"  of  RBCN3 
(§«  80.69  (aX2),  (aKS)  and  (aM9)) 

Under  §  •0.65(c)(1)  refiners  and 
importers  are  required  to  meet  all  RFG 
standards  for  RBOB.  except  for  the 
oxygen  standard.  Under  §  80.65(cK2)  the 
oxygen  standard  for  RBOB  is  met  by  the 
oxygenate  blender.  Section  80.69(a)(2) 
requires  refiners  and  importers  to 
determine  the  non-oxygen  properties  of 
RBOB  by  blending  the  appropriate  type 
and  amount  of  oxygenate  with  a  sample 
of  the  RBOB  (sometimes  called  a  "hand 
blend"),  and  testing  the  properties  of  the 
resulting  RFG.  Under  §  80.69(a)  an 
RBOB  refiner  or  importer  is  allowed  to 
hand  blend  the  amount  of  oxygenate 
actually  used  by  the  oxygenate  blender 
only  if.  inter  alia,  a  quality  assurance 
program  is  carried  out  over  the 
oxygenate  blending  operation.  In  the 
absence  of  such  a  quality  assurance 
program,  under  §  80.69(a)(8)  specified 
types  and  amounts  of  oxygenate  must  be 
hand  blended. 

EPA  is  proposing  to  revise 
§  80.69(a)(2)  to  provide  additional 
guidance  regarding  the  type  and  amount 
of  oxygenate  that  must  be  hand  blended, 
and  to  move  the  hand  blending 
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instructions  from  §  80.69(a)(8)  to 
§  80.69(a)(2)  in  order  to  improve  the 
organization  of  this  section.  The 
additional  guidance  would  apply  in  the 
case  of  "refiner  specified"  RBOB  (i.e.. 
neither  "any  oxygenate"  nor  "ether 
only")  for  which  the  refiner  or  importer 
has  specified  options  for  more  than  one 
oxygenate  type,  or  for  a  range  of 
oxygenate  volumes.  EPA  is  proposing 
that  the  hand  blend  for  such  RFG  must 
be  formulated  with  the  most 
conservative  options.  For  example, 
where  an  RBOB  specification  allowed 
ethanol  and  other  oxygenates,  the  hand 
blend  would  have  to  be  formulated 
using  ethanol,  because  ethanol.  as 
compared  with  other  oxygenates  at  the 
same  weight  percent  oxygen,  generally 
results  in  RFG  with  worse  emissions 
performance. 

Section  80.69(a)(9)  specifies  that 
where  RBOB  is  designated  as  "refiner 
specified"  but  the  quality  assurance 
program  is  not  completed,  the  hand 
blend  must  be  formulated  with  4.0  vol% 
ethanol.  EPA  is  proposing  to  merge  this 
paragraph  with  §  80.69(a)(2). 

2.  Deletion  of  §§  80.69  (a)(4)  and  (a)(10) 

Section  80.69(a)(4)  requires  refiners  of 
RBOB  to  determine  properties  of  the 
RBOB,  which  would  allow  downstream 
parties  to  determine  if  any 
contamination  had  occurred  and 
thereby  ensure  that  the  RFG  produced 
using  the  RBOB  would  meet  applicable . 
standards.  Section  80.69(a)(4)  was 
included  in  the  final  reformulated 
gasoline  regulation  to  focilitate  quality 
assurance  programs  by  downstream 
parties  who  handle  RBOB,  particularly 
where  RBOB  from  a  specific  refinery 
travels  as  a  segregated  product. 
However,  EPA  believes  that,  in  practice, 
most  RBOB  is  being  transported  in  a 
fungible  manner.  As  a  result,  there  is 
littie  value  to  §  80.69(a)(4)  and  EPA  is 
proposing  to  delete  this  requirement. 
EPA  believes  that  downstream  parties 
may  conduct  fully  adequate  quality 
assurance  programs  over  RBOB  by  hand 
blending  the  oxygenate  type  and 
amount  specified  for  the  RBOB  and 
testing  the  hand  blended  sample  to 
determine  compliance  with  applicable 
standards. 

Section  80.69{a)(10)  requires  refiners 
and  importers  of  RBOB  to  include  in  the 
RBOB  blending  specifications  a  range  of 
oxygenate  types  and  amounts  for  all 
RBOB.  This  requirement  was  included 
in  the  RFG  rule  because  at  the  time  the 
RFG  regulations  were  promulgated  it 
was  not  clear  the  types  of  RBOB 
regulated  parties  would  choose  to 
produce.  As  a  result,  the  regulations 
were  structured  to  accommodate  a  wide 
variety  of  RBOB  types.  In  practice. 


however,  refiners  and  importers  of 
RBOB  have  chosen  to  produce  only  a 
limited  slate  of  RBOB  types,  and  mainly 
only  two  types:  generic  "ether-only" 
RBOB,  and  RBOB  with  blending 
instructions  that  are  specific  to  the 
refiner  and  that  is  shipped  in  a 
segregated  manner.  As  a  result,  EPA 
now  believes  that  §80.69(a)(10)  creates 
a  burden  on  refiners  and  importers  of 
RBOB,  yet  provides  litUe  or  no  benefit 
to  oxygenate  blenders  or  to  the 
environment.  Accordingly,  EPA  is 
proposing  to  eliminate  this  requirement. 

3.  Refiner  Evaluation  of  RFG  Produced 
by  Oxygenate  Blender  (§  80.69(a)(7)) 

In  the  case  of  a  refiner  of  RBOB 
conducting  oversight  over  the  RFG 
produced  at  a  downstream  oxygen 
blending  facility,  the  refiner  of  the 
RBOB  is  required  to  calculate  the  non- 
oxygen  parameter  values  for  the  RFG 
produced  using  the  RBOB.  To  do  so,  the 
refiner  may  use  either  the  oxygen 
blending  assumptions  imder 
§  80.69(a)(2)  or  the  actual  oxygen 
blending  levels  if  the  refiner  meets  the 
contractual  and  quality  assurance 
testing  requirements  specified  in 
§  80.69(a)(5)  through  (7). 

The  quality  assurance  provisions  of 
§  80.69(a)(7)  require  the  refiner  to  use 
sampling  and  testing  to  ensure  that  the 
RFG  produced  by  the  downstream 
oxygen  blender  meets  "applicable 
standards."  The  applicable  standards 
are  not  further  specified  in  that 
paragraph. 

EPA  is  proposing  to  amend 
§  80.69(a)(7)  to  require  the  refiner  to 
evaluate  the  RFG  produced  by  an 
oxygenate  blender  for  the  oxygenate 
type  and  oxygen  amount,  but  not  for 
other  RFG  standards.  The  principal 
purpose  of  the  §  80.69(a)(7)  oversight 
program  is  to  ensure  that  the  oxygenate 
blender  uses  the  proper  type  and 
amount  of  oxygen,  to  support  the 
refiner's  RBOB  compliance  calculations. 
Other  sections  of  the  regulations  address 
quality  assurance  sampling  and  testing 
for  all  standards  that  apply  at  all 
downstream  locations,  including  at 
oxygenate  blending  facilities.  See,  for 
example,  §  80.79(c),  which  requires 
quality  assurance  sampling  and  testing 
as  an  affirmative  defense  for  violations 
of  downstream  standards.  As  a  result, 
EPA  believes  it  is  most  appropriate  to 
require  sampling  and  testing  only  for 
oxygenate  type  and  amount  under 
§  80.69(a)(7). 

4.  Oxygenate  Blending  Instructions 
(§  80.69(b)(1)) 

Under  §  80.69(b)(1)  oxygenate 
blenders  are  required  to  blend  with 
RBOB  only  the  type  and  amount  of 


oxygenate  that  is  specified  for  the 
RBOB.  EPA  is  proposing  to  amend  this 
section  to  provide  additional  guidance 
to  oxygenate  blenders  regarding  this 
blending.  In  addition,  EPA  is  proposing 
regulations  that  would  specify  the 
allowed  quantity  of  de  minimis, 
extraneous,  oxygenates  that  may  be 
present  in  an  oxygenate  blending 
operation. 

EPA  is  proposing  oxygenate  blending 
requirements  under  §  80.69(b)(1)  that 
are  in  accord  with  the  RBOB  blending 
instructions.  In  addition,  EPA  is 
proposing  language  that  would  clarify 
that  the  minimum  oxygenate  volume 
that  could  be  used  is  the  minimum 
volume  specification  for  the  RBOB,  and 
that  the  oxygenate  blender  is  free  to  add 
additional  oxygenate  up  to  the 
maximum  oxygen  standard  under 
§  80.41(g). 

EPA  understands  that  when  RBOB  is 
blended  with  oxygenate  to  produce  RFG 
at  oxygenate  blending  facilities,  the  RFG 
may  contain  de  minimis  amounts  of 
oxygenate  other  than  the  principal 
0  J'  nate  that  is  blended.  These 
oxy^    lates  may  result,  for  example, 
whe..  RBOB  is  shipped  via  pipeline 
adjacent  to  RFG  (that  necessarily  would 
contain  oxygenate),  and  these  products 
are  imperfectiy  segregated.  Also,  when 
an  oxygenate  is  produced  it  is  normal 
that  de  minimis  amounts  of  other 
oxygenates  also  are  produced  and  that 
remain  present  in  the  principal 
oxygenate. 

EPA  believes  that  de  minimis 
quantities  of  oxygenate  that  are  in 
addition  to  the  principal  oxygenate  used 
to  produce  RFG  do  not  degrade  the 
quality  of  RFG  beyond  a  trivial  amount. 
As  a  result,  EPA  is  proposing 
regulations  that  would  specifically 
allow  de  minimis  amounts  of  incidental 
oxygenate,  and  that  would  specify  the 
oxygenate  amounts  that  would  be 
considered  de  minimis.  However,  EPA 
is  also  proposing  that  these  incidental 
oxygenates  could  not  have  been 
intentionally  blended,  because  the 
purpose  of  this  proposed  provision  is  to 
address  inadvertent  oxygenate 
anomalies  and  not  to  provide  additional 
oxygenate  blending  options. 

5.  Every-Batch  Sampling  and  Testing 
Requirement  for  Splash  Blenders 
(Proposed  §  80.69(b)(5)) 

Under  §  80.69(b)(4),  an  oxygenate 
blender  who  meets  the  oxygen  standard 
on  average  is  required  to  sample  and 
test  each  batch  of  RFG  produced  to 
determine  the  batch's  oxygen  content, 
and  assign  a  number  to  the  batch  for 
reporting  purposes.  This  every-batch 
sampling  and  testing  requirement  was 
intended  to  be  applied  regardless  of 
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whether  the  oxygenate  blending  is  the  oxygenate  and  RBOB  are  separately  and  at  the  frequencies  specified  under 

carried  out  in  a  large  terminal  tank  or  metered  into  a  truck,  regardless  of  §  80.69(e)(2). 

through  blending  in  trucks  (sometimes  whether  the  separate  metering  occurs  at  g  Attest  procedures  (§§  80.129  and 

called  splash  blending).  the  same  terminal  or  at  different  80.134).  Under  §  80.65(h)  any  oxygenate 

Every-batch  sampling  and  testing  is  terminals.  blender  who  meets  the  oxygen  standard 

required  in  order  to  give  the  oxygenate           b.  Oxygenate  blender  must  operate  ^^  average  is  required  to  commission  an 

blender  the  best  information  with  which  blending  equipment.  The  oxygenate  annual  attest  engagement,  to  be 

to  calculate  the  average  oxygen  content  blender  would  be  required  to  be  the  conducted  under  the  terms  of  subpart  F. 

of  REG  produced.  EPA  believes  that  party  who  operates  the  computer-  gp^  ^^  proposing  to  add  attest 

oxygenate  blenders,  like  other  parties  controlled  in-line  or  sequential  blending  of-g^ures  that  would  apply  in  the  case 

who  produce  RFG.  should  use  adequate  equipment.  Thus,  this  altemaUve  ^^  ^^  oxygenate  splash  blender  who 

procedures  to  determine,  with  great  averaging  approach  would  not  be  ^^^^  ^^  oxygen  standard  on  average 

certainty,  the  oxygen  content  of  RBOB  available  to  a  party  who  receives  ^^^^^  ^^  proposed  procedures.  In 

produced.  This  is  particularly  true  of  delivery  of  splash  blended  RFG  into  addition,  EPA  is  proposing  record 

parties  who  meet  the  oxygen  standard  trucks  at  a  terminal  if  the  terminal  is  not  ^       ■      requirements  that  would  apply 

(or  other  standards)  on  average,  because,  operated  by  that  party,  regardless  of  ^^  such  an  oxygenate  blender.  The 

in  part,  any  errors  in  calculating  average  whether  the  receiving  party  is  a  records  which  would  be  kept  are  those 

oxygen  content  could  result  in  the  registered  oxygenate  blender.  ^p^  believes  are  necessary  to  an  EPA 

transfer  to  other  parties  of  invalid                    c.  Complmnce  calculaUonsJhe  independent  auditor,  to 

oxygen  credits.  Every-batch  sampling  oxygenate  blender  would  be  required  to  proposed  procedures  were 

and  testing  provides  this  certainty.  base  its  compliance  calculations  on  die  .    comoleted 

However.  EPA  believes  that  diis  volumes  and  properties  of  RBOB  and  properly  completea. 

every-batch  sampling  requirement  adds  oxygenate  used  during  a  period  no  q  References  to  Renewable  Oxygenate 

significant  difficulties  in  the  case  of  longer  than  one  calendar  month.  In  Requirements  (§  80.83) 

oxygenate  splash  blenders.  As  a  result.  calculating  the  oxygen  content  of  the 

EPA  is  proposing  to  add  §  80.69(b)(5)  RFG  produced,  the  oxygenate  blender  On  August  2,  1994,  EPA  promulgated 

which  would  allow  oxygenate  splash  would  be  required  to  use  either  regulations  that  would  have  required 

blenders  to  meet  the  oxygen  standard  on  assumptions  regarding  the  specific  the  use  of  "renewable"  oxygenates  to 

average  without  conducting  every-batch  gravities  of  the  oxygenate  and  RBOB  meet  a  portion  of  the  oxygenate 

sampling  and  testing  under  certain  blended,  or  the  oxygenate  blender  standard  for  RFG.  See,  59  FR  39290 

conditions.  These  conditions,  which  are  would  be  required  to  measure  the  (August  2,  1994).  However, 

described  below,  would  require  the  measured  specific  gravities  of  all  implementation  of  the  renewable 

oxygenate  blender  to  use  procedures  oxygenate  and  RBOB  blended  in  the  oxygenate  requirements  was  stayed 

that  give  certainty  about  oxygen  use,  blending  operation.  Similarly,  with  effective  September  13,  1994,  as  a  result 

and  that,  taken  together,  EPA  believes  regard  to  the  denaturant  content  of  the  of  a  legal  challenge  filed  in  the  United 

are  as  effective  as  every-batch  sampling,  ethanol  (if  used),  anjoxygenate  blender  States  Court  of  Appeals  for  the  DC 

a.  Computer-controlled  oxygenate  would  be  required  to  use  a  denaturant  lliircuit.  See,  59  FR  60715  (November  28, 

blending  required.  Under  the  proposal,  content  of  5  vol%  and  to  support  this  1994).  The  Court  of  Appeals  ultimately 

the  oxygenate  blending  would  have  to  value  with  documents  from  the  ethanol  held  that  the  renewable  oxygenate 

be  carried  out  using  computer-  supplier  and  a  quality  assurance  requirements  for  PIFG  are  invalid,  as 

controlled  in-line  or  sequential  blending  program,  or  the  oxygenate  blender  they  are  not  authorized  under  sections 

that  operates  in  such  a  maimer  that  the  would  be  required  to  determine  the  211  (c)  or  (k)  of  the  Clean  Air  Act. 

volumes  of  oxygenate  and  RBOB  are  denaturant  content  of  all  ethanol  used  American  Petroleum  Institute  v.  EPA,  52 

automatically  dispensed  when  a  through  sampling  and  testing.  p.Srd  1113  (D.C.  Cir.  1995). 

particular  grade  of  gasoline  is  selected            d.  Quality  assurance  sampling  and  ^^.^  proposal  would  remove  the 

for  loading  into  a  truck,  and  where  no  testing.  An  oxygenate  blender  who  regulatory  language  covered  by  that 

operator  instructions  are  required  meets  the  oxygen  standanl  on  average  decision 

regarding  the  oxygenate-RBOB  using  these  procedures  would  be 

proportions  when  an  individual  truck  is  required  to  conduct  a  program  of  quality  The  proposed  changes  relating  to 

loaded.  Thus,  this  alternative  averaging  assurance  sampling  and  testing  of  die  renewable  oxygenates  are  showm  in  the 

approach  would  not  be  available  where       RFG  produced,  using  the  procedures  following  table. 

§80.2(8s)  Current  paragraph  is  deleted  because  it  applies  only  to  renewable  oxygenate  requirements. 

A  new  paragraph  (ss)  is  proposed  which  would  define  "tank  truck." 

§80.2(tt)  Paragraph  is  deleted  because  it  applies  only  to  renewable  oxygenate  requiremenU. 

§80.2(uu)  - ~ Paragraph  is  deleted  because  it  applies  only  to  renewable  oxygenate  requirements. 

8  8o'65(d)(2)(vi)  (C)  through  (E)  Paragraphs  are  deleted  because  they  apply  only  to  renewable  oxygenate  requirements. 

§  80.83  Current  section  is  deleted  because  it  applies  only  to  renewable  oxygenate  requirements.  A 

new  section  80.83  is  proposed  which  would  provide  procedures  for  handling  gasoline 
treated  as  blendstock. 

§  80.128(e)(2)  Paragraph  is  revised  to  delete  language  that  applies  only  to  renewable  oxygenate  require- 
ments. 

§80. 128(e)(6) Paragraph  is  deleted  because  it  applies  only  to  renewable  oxygenate  requirements. 

§80.129(a] Paragraph  is  revised  to  delete  language  that  applies  only  to  renewable  oxygenate  require- 
ments. 

§80.129(d)(3)(iii) „ » Paragraph  is  deleted  because  it  appUes  only  to  renewable  oxygenate  requirements. 
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In  certain  cases,  the  deleted  text  is 
replaced  by  regulatory  language 
discussed  elsewhere  in  this  proposal. 

H.  Covered  Areas  (§  80. 70) 

Under  Clean  Air  Act  §  211(k)(10)(D), 
any  ozone  nonattainment  area  that  is 
reclassified  as  Severe  becomes  an  RFG 
covered  area.  This  inclusion  in  the  RFG 
program  occurs  one  year  following  the 
date  of  reclassification. 

Effective  June  1,  1995,  the 
Sacramento,  California,  ozone 
nonattainment  area  was  reclassified 
from  Serious  to  Severe  (60  FR  20237 
(April  25,  1995)).  Sacramento,  therefore, 
became  a  covered  area  as  of  June  1 , 
1996.  Today's  proposal  would  update 
the  list  of  RFC  covered  areas  in  §80.70 
to  include  Sacramento. 

/.  Record  Keeping  Requirements 
(§80.74) 

1 .  Clarification  of  test  results  record 
keeping  (§§  80.74(a)  and  80.104(a)) 

Sections  80.74(a)(2)(iii)  and 
80.l04(a)(2)(i)  require  regulated  parties 
to  keep  the  results  of  tests  conducted  of 
reformulated  and  conventional  gasoline. 
Parties  have  asked  EPA  to  clarify  this 
requirement,  and  in  particular  have 
asked  whether  these  regulations  require 
parties  to  keep  copies  of  all  documents 
that  contain  test  results. 

In  order  to  clarify  these  requirements, 
EPA  is  proposing  changes  to 
§§80.74(a)(2)(iii)  and  80.104(a){2)(i). 
that  would  specify  that  parties  are 
required  to  keep  the  original  result  for 
each  test  performed.  Thus,  for  example, 
where  a  test  is  performed  using  a  testing 
apparatus  that  automatically  generates  a 
printed  document  containing  the  test 
result,  this  printed  document  must  be 
kept.  Where  a  test  is  performed  using  an 
apparatus  that  does  not  generate  a  print 
out  EPA  is  proposing  that  the  party 
would  be  required  to  keep  the  first 
recorded  test  result,  such  as  the 
chemist's  laboratory  log  book. 

In  addition.  EPA  is  proposing  that 
parties  would  be  required  to  keep  any 
other  record  that  contains  a  test  result 
that  is  not  identical  to  the  original 
result.  A  non-identical  test  result  could 
occur  where  a  party  determines  that  an 
original  test  result  is  in  error  because  of 
laboratory  error,  for  example.  In  such  a 
case,  the  party  would  be  required  to 
keep  both  the  original  test  result  and  the 
corrected  test  result.  This  proposed 
requirement  would  allow  EPA.  during 
the  course  of  an  audit  or  inspection,  to 
review  changes  that  are  made  to  test 
results,  to  determine  if  the  changes  are 
appropriate. 


2.  Records  To  Be  Kept  by  Refiners  and 
Importers  (Proposed  §80. 74(b)(7)) 

EPA  is  proposing  to  add  §  80.74(b)(7) 
which  would  require  retention  of 
records  that  reflect  the  physical 
movement  of  gasoline  treated  as 
blendstock  (GTAB)  from  the  point  of 
importation  to  the  point  of  blending  to 
produce  reformulated  gasoline.  (See 
Preamble  Section  V.C.  concerning  the 
proposed  requirements  for  GTAB.) 

3.  Records  To  Be  Kept  by  Independent 
Laboratories  (Proposed  §  80.74(h)) 

EPA  is  proposing  to  add  §  80.74(h) 
which  would  require  laboratories 
serving  as  independent  laboratories 
under  proposed  §  80.72  to  retain  records 
as  required  under  §§  80.74(a)(2)  and 
80.72(c)(1). 

/.  Product  Transfer  Documentation 
(§§80.77  and  80.106) 

Product  transfer  documentation  (PTD) 
requirements  at  §§  80.77  and  80.106  are 
intended  to  insure  that  on  each  occasion 
that  any  person  transfers  custody  or  title 
of  any  RFG,  RBOB  or  conventional 
gasoline,  other  than  when  gasoline  is 
sold  or  dispensed  for  use  in  motor 
vehicles  at  a  retail  ouUet  or  wholesale- 
purchaser-consumer  facility,  the 
transferor  produce,  and  provide  to  the 
transferee,  documents  that  contain 
certain  information.  This  information 
would  enable  the  transferee  to  know 
enough  about  the  gasoline  being 
received  to  meet  the  requirements  of  the 
RFG  program.  In  addition,  the  PTD 
documents,  which  parties  are  required 
to  keep  under  §§  80.74(a)(1)  and 
80.104(a)(2)(vi)  and  (vii),  help  EPA 
identify  the  source  of  any  gasoline 
found  to  violate  applicable  standards. 

EPA  today  is  proposing  to  amend 
§§  80.77  and  80.106  to  clarify  the 
following  PTD  requirements. 

1.  Introductory  Text  of  §§80.77  and 
80.106 

Section  80.77  requires  a  transferor  to 
provide  PTDs  to  the  transferee  on  each 
occasion  involving  a  transfer  of  custody 
or  tide  of  RFG  or  RBOB.  Section  80.77 
does  not  distinguish  between  transfers 
of  custody  and  transfers  of  title 
concerning  the  timing  necessary  for 
transfer  of  PTD  informaUon.  EPA, 
however,  believes  the  two  situations 
may  differ  in  this  regard.  In  the  case  of 
transfers  of  custody,  the  PTD 
information  should  be  transferred 
before,  during,  or  immediate/y  following 
the  actual  transfer  because  the  transferee 
will  have  custody  of  the  gasoline  in 
question  and  must  know  how  to  handle 
it.  However,  since  transfers  of  title  do 
not  always  involve  the  physical 
handling  of  the  gasoline,  EPA  believes 


a  transferee  should  have  the  option  to 
rely  on  the  custody  transferee  to 
properly  handle  the  gasoline  (e.g., 
where  the  custody  transferee  is  a 
common  carrier  pipeline.)  Therefore,  in 
the  case  of  title  transfers.  EPA  believes 
there  is  little  need  for  the  required  PTD 
information  to  be  transferred  at  the  time 
of  the  transfer  of  the  product. 
Accordingly.  EPA  is  proposing,  in  the 
case  of  title  transfers,  to  allow  up  to 
thirty  days  in  which  to  transfer  the 
required  information.  EPA  believes  this 
timing  would  allow  parties  to  transfer 
the  required  information  using 
documents  that  are  transferred  as  a  part 
of  normal  business  dealings,  and  as  a 
result  would  ease  the  burden  of  meeting 
the  PTD  requirements. 

The  introductory  text  of  §  80.77 
excludes  from  the  PTD  requirements 
gasoline  sold  or  dispensed  for  use  in 
motor  vehicles  at  a  retail  ouUet  or 
wholesale  purchaser-consumer  facility. 
Section  80.106  does  not  contain  this 
exclusion,  which  EPA  believes  was  an 
inadvertent  omission  when  the  final 
ride  was  promulgated.  Accordingly, 
EPA  is  proposing  to  revise  §  80.106  to 
conform  to  §  80.77  in  this  regard.  EPA 
is  also  proposing  to  modify  the 
introductory  text  of  §  80.77  to  clarify 
that  this  exclusion  applies  to  gasoline 
sold  or  dispensed  at  a  retail  ouUet  or 
wholesale  purchaser-consumer  facility 
for  use  by  any  ultimate  consumer,  and 
not  only  for  use  in  motor  vehicles. 

In  addition,  EPA  now  believes  that 
the  PTD  information  is  of  litUe  value 
when  conventional  gasoline  is  delivered 
to  a  retailer  or  wholesale  purchaser- 
consumer  in  a  conventional  gasoline 
area.  Accordingly,  EPA  is  proposing  to 
exclude  from  the  PTD  requirements 
transfers  of  conventional  gasoline  to 
retailers  and  wholesale-purchaser 
consumers  in  conventional  gasoline 
areas.  Note,  however,  that  the  PTD 
requirements  of  §  80.106  would 
continue  to  apply  for  all  other  transfers 
of  conventional  gasoline.  Note  also  that 
the  PTD  requirements  of  §  80.77  for  RFG 
and  RBOB  would  continue  to  apply  to 
all  transfers  of  RFG  and  RBOB  (other 
than  when  the  gasoline  is  sold  or 
dispensed  by  a  retail  oudet  or  wholesale 
purchaser-consumer  facility  for  use  by 
ultimate  consumers),  including  transfers 
in  which  RFG  is  delivered  to  a  retail 
oudet  or  wholesale  purchaser- 
consumer. 

2.  Identificadon  of  the  Gasoline 
(§  80.77(f)  and  §  80.77(g)(3)). 

EPA  is  proposing  to  amend  §  80.77(f) 
to  delete  reference  to  conventional 
gasoline,  since  the  requirements  of 
§80.77  do  not  apply  to  conventional 
gasoline.  EPA  is  proposing  to  amend 
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§  80.77(g)(3)  to  delete  reference  to 
RBOB.  This  section  requires  parties  to 
identify  whether  the  product  contains 
ethanol,  and  RBOB,  by  definition,  does 
not  contain  oxygenate.  In  addition,  EPA 
is  proposing  to  add  references  to  RBOB 
to  §§  80.77  (c)  and  (f)  to  specify  that 
these  PTD  requirements  apply  to  RBOB 
as  well  as  to  RFC  and  conventional 
gasoline. 

3.  Elimination  of  PTD  Requirement  for 
Inclusion  of  Registration  Numbers 

{§  80.77(j)  and  §  80.106(a)(l)(vi)) 

Sections  80.77(j)  and  80.106(a)(l)(vi) 
require,  in  the  case  of  transferors  and 
transferees  who  are  refiners,  importers 
or  oxygenate  blenders,  that  the  EPA 
assigned  registration  number  of  those 
persons  be  included  on  the  PTDs.  EPA 
received  comments  that  this 
requirement  is  overly  burdensome  in 
certain  circumstances,  particularly 
downstream  of  the  refiner/importer/ 
oxygenate  blender  where  such 
information  may  not  be  readily 
available.  Based  on  experience  with  the 
program,  EPA  believes  that  this 
requirement  has  only  limited  value  as  a 
means  of  identifying  and  tracking  the 
gasoline,  and  that  EPA  will  be  able  to 
adequately  enforce  the  regulations 
without  inclusion  of  the  assigned 
registration  number  on  the  transfer 
documents.  As  a  result,  EPA  is 
proposing  to  eliminate  the  requirements 
to  include  registration  numbers  in  PTDs. 

4.  Use  of  Product  Codes  (proposed 
S80.77(j)) 

The  petroleum  industry  historically 
has  used  product  codes  to  identify 
product  type  in  business  transactions 
involving  the  transfer  of  title  or  custody 
of  petroleum  products.  For  example,  all 
pipelines  that  transport  refined 
petroleum  products  use  codes  to 
identify  the  various  types  of  petroleum 
products  that  are  transported.  These 
product  codes  are  well-known  to 
persons  who  operate  a  pipeline,  or  who 
supply  products  to  or  receive  products 
from  a  pipeline.  These  pipeline  codes 
are  used  as  a  shorthand  for  the  myriad 
petroleum  products  moving  through  the 
distribution  system,  and  make  product 
identification  easier."  In  addition, 
product  codes  are  used  to  identify 
petroleum  products  in  many  of  the 
documents  used  to  memorialize 
transfers  of  tide  and  custody  in  normal 
business  dealings,  in  part  because  the 
codes  occupy  less  space  on  the 


'*For  example.  Coionial  Pipeline  product  code 
Al  means:  gasoline:  RFC;  VOC -controlled  for 
Region  1:  non-OPRC:  simple  model:  87  octane: 
benzene  maximum  of  1.18  vol%:  oxygen  minimum 
of  1.5  wt%  and  maximum  of  2.7  wt%;  RVP 
maximum  of  7.4  psi;  and  no  heavy  metaU. 


documents  than  the  full  product  names 
would  require. 

EPA  is  proposing  to  add  §80.77(j)  to 
allow  the  use  of  product  codes  for 
certain  information  required  on  PTDs  to 
accommodate  this  practice,  but  under 
conditions  that  would  ensure  that  the 
codes  would  satisfy  the  goals  of  the  PTD 
requirement.  In  particular,  EPA  is 
proposing  that  product  codes  could  be 
used  to  satisfy  PTD  requirements  related 
to  identifying  the  product  type  (i.e., 
RFC,  RBOB  or  conventional  gasoline); 
for  RFC  and  RBOB,  the  designations  and 
minimum  and  maximum  standards;  and 
for  RBOB,  the  oxygenate  blending 
specifications.  Product  codes,  used  to 
meet  these  PTD  requirements  would 
have  to  fully  reflect  the  PTD 
requirements.  Thus,  a  product  code  that 
referred  to  "VOC  controlled  RFC," 
without  more,  would  not  meet  the 
requirement  in  §  80.77(g)(l)(i)  to 
separately  identify  RFC  that  is  VOC 
controlled  for  Region  1  and  Region  2. 
Similarly,  where  product  codes  are  used 
to  identify  minimum  and  maximum 
standards,  as  required  in  §  80.77(g)(2), 
the  product  codes  would  have  to  reflect 
the  actual  numerical  value  for  the 
minimum  and  maximum  standards. 

In  addition,  EPA  is  proposing  that  the 
codes  would  have  to  be  standardized 
throughout  the  distribution  system  in 
which  they  are  used,  and  that 
transferees  would  have  to  be  given  the 
information  necessary  to  know  the 
meaning  of  the  product  codes. 

EPA  is  not  proposing  that  product 
codes  could  be  used  to  satisfy  PTD 
requirements  unrelated  to  product 
fypes.  It  is  EPA's  understanding  that 
product  codes  used  in  normal  business 
practice  are  limited  to  product  types.  In 
addition,  EPA  believes  that  other  PTD 
information,  such  as  the  name  and 
address  of  the  transferor  and  transferee, 
volume  of  product,  and  date  of  transfer, 
is  included  in  full  text  in  documents 
historically  used  to  memorialize 
transfers  of  petroleum  products. 

In  addition,  EPA  is  not  proposing  that 
product  codes  could  be  used  for 
transfers  of  gasoline  to  truck  carriers, 
retail  outlets,  or  wholesale  purchaser- 
consumer  facilities.  EPA  believes  that 
these  types  of  regulated  parties  may  not 
be  sufficiendy  familiar  with  product 
codes  to  know  their  full  meaning.  This 
belief  is  based,  in  part,  on  EPA's 
experience  in  enforcing  compliance 
with  the  RFC  requirements  by  truck 
carriers,  retailers  and  wholesale  users. 
EPA  has  found  that  in  most  cases  where 
codes  were  used  to  supply  required  PTD 
information  to  these  parties,  the  parties 
did  not  know  the  meaning  of  the 
product  codes  even  where  the  gasoline 
supplier  had  previously  provided  the 


information  necessary  to  interpret  the 
product  codes. 

V.  Enforcement 

A.  Prohibitions  (§80.78) 

1.  Clarification  of  Prohibitions 
(§80.78(a)(l)  through  (4)) 

Secdons  80.78(a)  (1)  and  (2)  prohibit 
activities  that  could  result  in  the  use  of 
npn-RFG  in  RFC  covered  areas. 
Specifically,  these  sections  prohibit  the 
manufacture  and  marketing  of  gasoline 
represented  to  be  RFC  unless  the 
gasoline  meets  the  requirements  for 
federally  certified  RFC,  and  prohibit  the 
distribudon  and  sale  of  non-RFC  for  use 
by  ultimate  consumers  in  RFC  covered 
areas.  EPA  believes,  however,  that  the 
current  text  of  §  80.78(a)  should  be 
made  clearer  with  regard  to  the  scope  of 
these  prohibitions.  As  a  result,  EPA  is 
proposing  to  revise  the  introductory  text 
of  §  80.78(a)(1)  and  §  80.78(a)(2),  to 
clarify  these  prohibitions.  In  addition, 
EPA  is  proposing  to  delete  §  80.78(a)(3), 
since  this  secUon  refers  to  a 
conventional  gasoline  marker  and  the 
regulations  currendy  do  not  require  a 
marker  for  a  conventional  gasoline.  EPA 
is  also  proposing  to  revise  §  80.78(a)(4) 
for  pxrrposes  of  consistency  with  the 
revised  text  of  §§  80.78(a)  (1)  and  (2). 

2.  Addition  of  "Causation"  of  Prohibited 
Activities  (§80.78(a)(10)) 

Section  80.78(a)  prohibits  certain 
conduct  on  the  part  of  parties  who  are 
engaged  in  gasoline  industry  activities 
such  as  gasoline  manufacturing  and 
selling,  distributing,  dispensing, 
supplying,  storing,  or  transporting. 
Under  this  subsection,  however,  parties 
currendy  are  liable  for  "causing" 
prohibited  conduct  only  in  the  case  of 
gasoline  that  is  transported  in  violation 
of  the  regulations. 

EPA  now  believes  there  are  other 
situations  where  a  party  may,  in  fact, 
cause  another  to  commit  a  prohibited 
act,  and  in  those  cases,  the  causing  party 
also  should  be  liable  for  the  violation. 
For  example,  a  distributor  who  delivers 
to  a  retail  outiet  reformulated  gasoline 
that  fails  to  meet  one  or  more  standards 
would  have  caused  the  retailer  to  sell 
and  offer  for  sale  prohibited  gasoline. 

As  a  result,  EPA  is  proposing  that 
parties  would  be  liable  not  only  for 
committing  prohibited  actions,  but  also 
for  causing  another  party  to  commit  a 
prohibited  act. 

3.  Transition  from  Simple  Model  to 
Complex  Model  in  1998 

Under  §  80.41(i),  refiners  and 
importers  of  both  reformulated  and 
conventional  gasoline  have  the  option  of 
using  either  the  simple  model  or  the 
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early  complex  model  prior  to  January  1, 
1998.  Particularly  in  the  case  of 
producers  of  reformulated  gasoline,  EPA 
believes  that  most  parties  wdl  elect  the 
simple  model  standards.  Begiiming  on 
January  1,  1998,  however,  refiners  and 
importers  must  meet  the  complex  model 
standards  for  all  reformulated  and 
conventional  gasoline  produced  or 
imported.  As  a  result,  in  January  1998, 
it  will  be  necessary  for  parties  to 
transition  from  the  simple  model  to  the 
complex  model,  yet  the  current 
regulations  do  not  specify  how 
regulated  parties  should  accomplish  this 
transition.  Therefore,  EPA  now  is 
proposing  the  manner  in  which  this 
transition  would  occur. 

Under  the  proposal,  any  gasoline 
produced  or  imported  during  calendar 
year  1997,  through  December  31,  1997, 
would  be  subject  to  the  simple  or  early 
complex  model  standards  in  the  same 
manner  as  during  calendar  years  1995 
and  1996.  Thus,  any  simple  or  early 
complex  model  standards  that  are  met 
on  an  annual  average  basis  for  1997 
would  be  met  for  all  gasoline  produced 
during  calendar  year  1997. 

Any  gasoline  produced  or  imported 
beginning  on  January  1,  1998,  would  be 
subject  to  the  complex  model  standards. 
Thus,  conventional  gasoline  produced 
during  calendar  1998  would  be  subject 
to  the  annual  average  anti-dumping 
complex  model  standards  specified  in 
section  101(b)(3),  and  reformulated 
gasoline  produced  during  calendar  1998 
would  be  subject  to  the  Phase  I  complex 
model  standards  specified  in  §§  80.41 
(c)  and  (d). 

However,  beginning  on  January  1 , 
1998,  the  gasoline  located  in  the 
distribution  system  would  be  a  mixture 
of  gasoline  produced  to  meet  the  simple 
model  standards  and  gasoline  produced 
to  meet  the  complex  model  standards. 
In  the  case  of  reformulated  gasoline, 
such  a  mixture  may  not  meet  certain 
standards  that  apply  at  downstream 
locations  or  that  are  evaluated  under  the 
gasoline  quality  surveys,  i.e.,  the  toxics 
and  NOx  emissions  performance 
standards.^  As  a  result,  EPA  is 


"There  is  no  simple  model  NOx  standard,  so  that 
a  mixture  of  simple  model  and  complex  model 
gasoline  could  fail  to  meet  the  complex  model  NOx 
standard.  Similarly,  a  mixture  of  simple  and 
complex  model  gasoline  could  not  be  evaluated  for 
compliance  with  either  the  simple  model  or  the 
complex  model  toxics  emissions  performance 
standards. 

The  standards  for  oxygen  and  benzene  content 
are  the  same  under  the  simple  and  complex  models, 
so  that  a  mixture  of  simple  and  complex  model 
f«formulated  gasoline  could  be  evaluated  for 
compliance  with  these  standards.  The  standards  for 
VOC  and  NOx  emissions  performance  are  not 
evaluated  for  downstream  compliance  until  the 
beginning  of  the  high  ozone  season  on  May  1  each 
year,  and  as  a  result  should  not  be  affected  by  the 


proposing  that  gasoline  quality  surveys 
conducted  during  the  period  January  1 , 
1998,  through  March  31,  1998,  will  not 
include  evaluation  for  toxics  or  NOx 
emissions  performance.  During  this 
period,  however,  EPA  would  continue 
to  enforce  the  complex  model  standards 
for  oxygen  and  benzene  content  that 
apply  at  downstream  locations,  and 
gasoline  quality  surveys  conducted 
during  this  period  would  include 
evaluations  for  oxygen  and  benzene 
content.  Beginning  on  May  1,  1998,  all 
applicable  complex  model  standards 
would  be  enforced  at  all  locations,  and 
gasoline  quality  surveys  would  evaluate 
with  all  complex  model  standards. 

EPA  believes  that  the  three  month 
period,  January  through  March  1998, 
would  be  sufficient  time  for  parties  to 
transition  the  gasoline  at  all  locations  in 
the  distribution  system  from  gasoline 
produced  to  meet  simple  model 
standards  to  gasoline  produced  to  meet 
complex  model  standards.  This 
transition  period  is  similar  to  the  time 
necessary  to  transition  to  the  VOC- 
control  standards  each  Spring;  i.e., 
terminals  are  able  to  complete  their 
transition  to  the  new  standard  about  60 
days  after  refiners  begin  producing 
gasoline  to  the  new  standard,  and  retail 
oudets  complete  their  transition  during 
the  next  30  days. 

4.  Amount  of  Oxygenate  Permitted  to  be 
Added  to  RBOB  (§  80.78(a)(7)) 

Section  80.78(a)(7)  requires  that 
RBOB  may  be  blended  oidy  with 
oxygenate  of  the  type  and  amount,  or 
within  the  range  of  amoimts,  specified 
by  the  refiner  or  importer  at  the  time  the 
RBOB  was  produced  or  imported. 
Today's  proposal  revises  §  80.78(1)(7)  to 
clarify  that  parties  may  add  oxygenate 
amoimts  in  excess  of  the  minimum 
required  by  the  refiner  or  importer  up  to 
the  amount  allowed  by  the  oxygen 
maximum  standard  imder  §  80.41(g). ^' 


transition  from  the  simple  to  the  complex  model  in 
early  1998. 

^'  The  amount  of  oxygen  added  also  may  not 
exceed  the  maximum  amount  allowed  under 
section  211(0  of  theQean  Air  Act.  The  maximum 
amount  allowed  under  section  211(0  is  the  amount 
that  is  substantially  similar  to  gasoline  used  in  the 
motor  vehicle  certification  process,  or  allowed 
under  a  waiver  granted  under  section  211(0(4)-  In 
1991,  EPA  issued  an  interpretative  rule  increasing 
the  maximum  amount  of  oxygen  that  EPA  believes 
is  allowed  under  the  substantially  similar  criteria  of 
section  211(0  from  2.0  to  2.7  wt%  oxygen.  See  56 
FR  5352  (February  11.  1991).  Ethanol  is  allowed  in 
amounts  up  to  10%  volume  pursuant  to  a  waiver 
granted  under  section  211(0(4).  See  44  FR  20777 
(April  6. 1979). 


5.  Categories  of  Gasoline  Use  within 
Covered  Areas  that  are  Exempt  from 
RFC  Requirements  (proposed 
§80.78(a)(ll)) 

Section  211(k)(5)  of  the  Clean  Air  Act 
describes  the  scope  of  the  requirement 
to  use  RFC  in  the  reformulated  gasoline 
covered  areas: 

(5)  Prohibition. — Effective  beginning 
January  1,  1995.  each  of  the  following  shall 
be  a  violation  of  this  section: 

(A)  The  sale  or  dispensing  by  any  person 
of  conventional  gasoline  to  ultimate 
consumers  in  any  covered  area. 
***** 

This  statutory  prohibition  on  the  sale  or 
dispensing  of  conventional  gasoline  in 
RFC  covered  areas  is  no*  restricted  to 
gasoline  used  to  fuel  motor  vehicles,  but 
rather  applies  to  all  gasoline  sold  or 
dispensed  within  an  RFC  covered  area 
to  any  consimaer,  regardless  of  the  use. 
The  prohibition,  therefore,  would 
include  gasoline  sold  or  dispensed  for 
uses  such  as  in  motor  vehicles,  boats, 
construction  equipment,  recreational 
vehicles,  and  lawn  and  garden 
equipment. 

EPA  is  proposing  to  exempt  parties 
from  this  prohibition  in  the  following 
limited  situations:  gasoline  used  for 
research,  development  and  testing 
purposes;  aviation  gasoline  sold  or 
dispensed  for  use  in  aircraft,  including 
gasoline  that  has  properties  identical  to 
motor  vehicle  gasoline  that  is  sold  or 
dispensed  solely  for  use  in  aircraft;  and 
gasoline  sold  or  dispensed  for  use  in 
racing  vehicles. 

EPA  recognizes  that  there  may  be 
facilities  located  within  an  RFC  covered 
area  that  conduct  beneficial  research, 
development,  and  testing  programs 
which  require  the  use  of  conventional 
gasoline.  Today's  proposed  rule, 
therefore,  contains  provisions  for 
obtaining  an  exemption  from  the 
prohibitions  at  §  80.78(a)(1)  for  persons 
distributing,  transporting,  storing, 
selling  or  dispensing  conventional 
gasoline  used  for  research, 
development,  and  testing  purposes 
within  RFC  covered  areas. 

To  be  exempted  from  the  prohibitions 
at  §  80.78(a)(1)  for  research, 
development  or  testing  under  today's 
proposed  rule,  the  gasoline;  would  have 
to  be  properly  identified  in  product 
transfer  documents  as  conventional 
gasoline  to  be  used  orUy  for  research, 
development,  or  testing  (as  applicable); 
could  not  be  sold  to  or  from  retail 
gasoline  outlets;  could  not  be  sold  to  or 
from  wholesale  purchaser-consumer 
facilities  unless  the  wholesale 
purchaser-consumer  is  associated  with 
the  research,  development,  or  testing; 
and  would  have  to  be  covered  by  an 
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•onual  research  notification  to  EPA  that 
includes  information  that  describes  the 
purpose  and  scope  of  the  program.  EPA 
believes  that  these  are  the  least  onerous 
requirements  for  industry  which  also 
will  ensure  that  non-RFG  gasoline  is 
uaed  only  for  a  legitimate  research, 
development,  and  testing  purpose. 
Parties  should  be  aware,  however,  that 
the  exemption  proposed  in  today's  rule 
wouM  not  exempt  gasoline  uaed  for 
reaearck.  development,  and  testing  from 
complying  with  any  federal 
conventional  gasoline  reauirements. 

Under  today's  proposal,  any  person 
distributing,  transporting,  storing, 
seUwg  or  disfensiBg  aviation  and  racing 
gasoline  would  be  required  to  clearly 
identify  the  gasoliae  as  not  reformulated 
to  be  exempted  from  the  prohibitions  at 
§80. 78(a)(1).  If  any  of  the  restricted 
gasoline  were  used  in  a  manner 
inconsistent  with  the  restriction,  a 
violation  of  the  prohibited  activity 
would  have  occurred,  and  any  person 
selling,  dispensing,  or  using  the  gasoline 
would  be  liable  for  the  violation. 

EPA  is  proposing  that  the  racing 
vehicle  exemption  would  apply  only  in 
the  case  of  vehicles  that  are  used 
exclusively  as  racing  vehicles  in  races 
that  are  saiu:tioned  by  generally 
recognized  race  sanctioning  bodies.  In 
addition,  the  exception  would  apply 
only  in  the  case  of  vehicles  that  do  not 
meet  the  definition  of  "motor  vehicle" 
under  Clean  Air  Act  section  218(2)  and 
section  85.1703  ^  and  that  are  not 
registered  or  licensed  for  use  on  or 
operated  on  public  roads  or  highways. 
Examples  of  generally  recognized  race 
sanctioning  bodies  include  the  National 
Association  for  Stock  Car  Auto  Racing, 
the  Sports  Car  Club  of  America,  the 
National  Hot  Rod  Association,  the 
American  Motorcyclist  Association,  and 
the  American  Power  Boat  Association. 
The  racing  vehicle  exemption  applies  to 
use  of  racing  vehicles  during  practice 
and  qualifying  for,  and  competition  in 
sanctioned  races,  and  applies  to 
motorcycles  and  boats  used  exclusively 
in  sanctioned  races. 

The  rationale  for  the  proposed 
exemption  for  aviation  gasoline  used  to 
fuel  aircraft  is  based  on  safety 
considerations.  Aviation  gasoline  must 
satisfy  performance  criteria  that  are 
relevant  to  the  safe  operation  of  aircraft, 
and  this  safety  consideration  outweighs 


"  Under  §85.1703  a  vetiicle  is  a  "motor  vehicle" 
if  i(  IS  self  propelled  and  capable  of  transporting  a 
person  or  materials,  unless  the  vehicle  meets  one 
or  more  of  the  following  criteria:  (1)  A  maximum 
speed  of  not  more  than  25  miles  per  hour:  (2)  the 
absence  of  features  customary  for  street  use.  such 
as  a  reverse  gear,  a  differential,  and  required  safety 
features;  or  (3)  the  presence  of  features  that  render 
the  vehicle  highly  unsuitable  for  street  use.  such  as 
tracks. 


the  very  limited  potential  for  adverse 
environmental  effects  from  conventional 
gasoline  used  in  this  manner.  In 
addition,  aircraft  emissions  normally 
would  not  be  confined  to  the  covered 
area  where  the  aircraft  is  fueled,  and 
could  occur  in  significant  part  outside 
any  RFC  covered  area.  The  rationale  for 
the  proposed  exemption  for  racing 
gasoline  is  based  on  the  special 
performance  requirements  for  true  race 
vehicles  and  the  limited  volumes  of 
gasoline  involved.  The  anvironmeBtal 
impact  from  these  exemptions  is  trivial 
or  minimal,  and  the  burden  from 
refusing  these  exemptions  is  potentiaUy 
significant.  H*A  believes  the 
exemptions  are  warranted  under  these 
limited  circumstances.  See  Aiabama 
Power  Company  v.  Cosde.  636  F.2d  3r23. 
357  (DC.  Cir.l97»). 

NevMtheless.  EPA  requests  comments 
on  whether  the  racing  vehicle 
exemption  would  cause  increased  air 
pollution  in  RFC  covered  areas  that  ia 
not  trivial,  and  if  so,  whether  such  an 
environmental  effect  would  make  the 
racing  vehicle  exemption  inappropriate. 

6.  Changing  Service  of  Gasoline  Storage 
Tanks  (§ 80.781a)  (12)  and  (13)) 

Section  80.78(a]  requires  the 
segregation  of  several  categories  of 
gasoline.  These  categories  include  the 
following: 

Reformulated  gasoline  may  not  be 
mixed  with  conventional  gasoline  and 
sold  as  reformulated  gasoline. 
Reformulated  gasoline  blendstock  for 
oxygenate  blending  (RBOB)  may  ns< 
be  mixed  with  reformulated  gascrfine 
or  conventional  gasoline,  and  RB(W8 
that  have  different  tncygsn 
requirements  must  be  segregated  from 
each  other. 
During  the  period  January  1  through 
September  IS  each  year  VOC- 
controlied  reformulated  gasoline  that 
is  produced  using  ethanol  must  be 
segregated  from  VOC -controlled 
reformulated  gasoline  that  is 
produced  using  any  other  oxygenate, 
including  at  the  retail  level. 
Oxygenated  fuels  program  reformulated 
gasoline  (OPRG)  must  be  segregated 
from  non-OPRG  designated 
reformulated  gasoline. 
These  segregation  requirements 
preclude  the  mixing  of  any  amount  of 
the  gasolines  that  must  be  segregated." 
Thus,  if  the  type  of  gasoline  stored  in  a 
tank  is  changed  (a  change  in  the  tank's 
service),  and  the  old  gasoline  type  and 


"  Refarmulated  gasoline  may  be  mixed  with 
conventional  gasoline,  so  long  as  the  mixture  is 
classifled  in  the  product  transfer  documents  as 
conventional  gasoline  and  is  used  only  outside  any 
reformulated  gasoline  covered  area. 


the  new  gasoline  type  must  be 
segregated,  the  new  gasoline  may  not  be 
added  unless  the  tai^  is  completely  free 
of  any  amount  of  the  old  gasoline  type. 

A  gasoline  storage  tank's  service  also 
may  be  changed  in  a  manner  that  results 
in  some  volume  of  blendstocks  being 
mixed  with  reformulated  or 
conventional  gasoline.  For  example,  • 
storage  talk's  service  cotdd  be  changed 
from  blendstock  (e.g.,  natural  gasoUae, 
rafBnate.  Baphtiha)  to  reformulated  m 
conventionid  gasoline,  which  would 
resuh  in  mixuig  some  volume  of 
blendstock  wtth  the  reformulated  or 
conventioBai  gasoline.  Under 
^  80.65(c).  M.TKaMS)  and  •0.1ftM<IK4| 
a  party  who  cembines  any  volume  of 
blendstock  with  reformulated  or 
conventional  gasoline  has  produced 
additional  volume  of  gasoline,  which, 
constitutes  refining  for  which  the  refiner 
must  meet  all  standards  and 
requirements  that  apply  to  refiners  of 
reformulated  or  conventional  gascrfine. 

EPA  recognizes  that  when  many 
gasoline  storage  tanks  are  pumped  as 
low  as  possible  a  residual  volume  of 
gasoline  or  blendstock  remains  in  the 
tank  (called  the  tank  "heel"),  and  in  the 
terminal's  manifolds  and  pipes  that 
serve  the  tank.  It  is  very  difficult  but  not 
impossible  to  eliminate  these  residual 
volumes.  As  a  result,  EPA  is  proposing 
that  in  the  limited  situation  related  to 
changing  the  service  of  a  gasoline 
storage  tank,  pipe,  oi  manifold  for 
legitimate  business  reasons  that  are 
unrelated  to  any  goal  of  mixing 
dissimilar  gasolines  or  blendstock,  that 
parties  would  be  allowed  to  mix 
products  that  normally  must  remain 
segregated.  Undw  the  proposal,  parties 
changing  the  service  of  a  gasoline 
storage  tank,  pipe  or  manifold  would 
have  to  meet  a  number  of  conditions 
and  constraints  that  are  specified  in  the 
proposed  regulations,  including 
measures  that  would  minimize  the 
volumes  of  dissimilar  gasolines  that  are 
mixed.  In  addition,  when  any  mixture 
would  be  classified  as  reformulated 
gasoline  the  party  would  be  required  to 
sample  and  test  the  gasoline  subsequent 
to  mixing  to  show  the  mixture  meets  all 
applicable  reformulated  gasoline 
standards. 

EPA  also  is  proposing  an  additional 
option  that  would  apply  in  the  case  of 
a  transition  from  reformulated  gasoline 
blendstock  for  oxygenate  blending 
("RBOB")  to  RFC.  and  vice  versa,  at  a 
terminal  where  oxygenate  is  blended  in 
trucks  (splash-blended).  This  option 
would  be  available  only  in  a  case  where 
the  oxygenate  blender  is  unable  to  meet 
the  tank  transition  requirements 
discussed  above. 
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This  option  is  being  proposed  because 
in  some  cases  the  requirements  for  tank 
transition  under  the  proposed  regulatory 
revisions  are  not  feasible  without  risk 
that  a  terminal  would  have  to  be  closed 
during  at  least  part  of  the  transition 
period.  For  example,  consider  a 
terminal  operator  who  wants  to  supply 
RFG  containing  MTBE  during  the 
summer  VOC  season,  and  RFG 
containing  ethanol  outside  the  VOC 
season.  During  the  VOC  season  this 
party's  storage  tank  would  contain 
MTBE-based  RFG,  while  outside  the 
VOC  season  the  storage  tank  would 
contain  RBOB  that  would  be  splash- 
blended  with  ethanol  at  the  terminal.  As 
a  result,  the  party's  terminal  tank  would 
have  to  transition  from  RBOB  to  RFG  in 
the  spring,  and  from  RFG  to  RBOB  in 
the  fall.  Under  the  change-of-service 
requirements  described  above,  in  the 
spring  the  storage  tank's  RBOB  content 
would  have  to  be  drawn-down  to  the 
minimum  level  possible  through  normal 
pumping  operations  before  any  RFG 
could  be  added  to  the  tank.  In  order  to 
meet  this  requirement,  however,  the 
party  may  have  to  take  the  storage  tank 
out  of  service  if  the  "minimum  level"  is 
reached  before  new  product  is  available 
to  be  transferred  into  the  tank.  If  the 
terminal  has  limited  tankage  it  could  be 
unable  to  supply  gasoline  during  the 
time  the  storage  tank  remains  out  of 
service,  which  could  adversely  affect 
gasoline  supplies  for  some  parties.  The 
same  difficulty  could  occur  when 
transitioning  frt)m  RFG  to  RBOB  in  the 
fall. 

As  a  result,  EPA  is  proposing  an 
option  that  would  allow  a  party  to 
receive  RFG  in  a  tank  containing  RBOB 
in  the  Spring  prior  to  the  beginning  of 
the  VOC  season,  and  to  receive  RBOB  in 
a  tank  containing  RFG  in  the  Fall 
subsequent  to  the  end  of  the  VOC 
season.  This  option  is  intended  to 
minimize  the  likelihood  a  party  would 
have  to  take  a  tank  out  of  service  in 
order  to  transition  product  types. 

Under  this  option,  parties  could  have 
a  mixture  of  RFC  and  RBOB  in  a  storage 
tank  during  the  transition  period.  The 
option  would  require  parties  to  ensure 
that  all  RFG  downstream  standards, 
including  the  oxygen  standard,  are  met 
during  the  transition.  In  particular, 
parties  would  be  required  to  adjust  the 
rate  of  splash-blended  oxygenate  based 
on  sampling  and  testing  of  the  RFG/ 
RBOB  mixture  and  the  RFG  produced 
subsequent  to  splash  blending.  In 
addition,  the  transition  must  occur 
outside  the  period  VOC  control 
standards  apply  at  the  terminal — 
normally  May  1  through  September  1 5 
each  year. 


B.  Liability  and  Defenses  (§  80.79) 

1 .  Branded  Refiner  Defenses  for 
Violations  at  Branded  Retail  Outlets 
Directly  Supplied  by  the  Refiner 

(§  80.79(b)  (2)  and  (3)) 

Section  80.79(b)(2)  specifies  the 
affirmative  defense  elements  that  must 
be  shown  by  a  refiner  for  violations  of 
the  reformulated  gasoline  standards  that 
are  found  at  branded  downstream 
facilities.  As  currently  promulgated,  this 
section  addresses  violations  that  are 
caused  by  a  reseller,  distributor, 
oxygenate  blender,  or  carrier  that  is 
supplied  by  the  refiner,  or  by  a  retailer 
or  wholesale  purchaser-consumer  who 
is  supplied  by  one  of  these  parties.  The 
regulation  does  not  specifically  address 
the  case  of  a  branded  retailer  or 
wholesale  purchaser-consumer  who  is 
supplied  directly  by  the  refiner.  In 
addition,  the  current  regulation  is  silent 
regarding  the  defenses  that  would  apply 
in  the  case  of  a  violation  occurring  at  a 
facility  carrying  the  brand  name  of  an 
importer  who  is  not  also  a  refiner. 

EPA  believes  the  defense  provisions 
should  address  violations  that  occur  at 
facilities  that  display  the  brand  name  of 
an  importer  that  would  parallel  the 
defense  elements  that  apply  to  branded 
refiners,  as  well  as  violations  that  are 
caused  by  retailers  or  wholesale 
purchaser-consumers  that  are  directly 
supplied  by  a  refiner  or  importer.  EPA 
believes  that  the  degree  of  control 
available  to  importers  over  their 
branded  retail  outlets  is  the  same  as  the 
degree  of  control  available  to  refiners 
over  their  branded  retail  outlets.  This 
control  primarily  is  available  through 
contractual  obligations  that  the  refiner 
and  importer  can  impose  on  distributors 
and  retailers  who  distribute  or  sell 
gasoline  under  the  brand  name.  As  a 
result.  EPA  is  proposing  modifications 
to  §  80.79(b)(2)  that  would  make  these 
changes. 

2.  Truck  Carrier  Defenses  (§  80.79(c)(3); 
Proposed  §  80.2(ss);  Modifications  to 
§§80.28(g)(l)(iii);80.30(g)(l)(i)) 

Section  80.79(b)  specifies  the  defenses 
for  violations  of  the  prohibited  activities 
under  the  reformulated  gasoline 
program.  Section  80.79(b)(1)  states  that 
a  party,  who  is  presumed  liable  for  a 
violation,  can  avoid  liability  if  it  can 
show:  (1)  That  it  did  not  cause  the 
violation,  (2)  the  existence  of 
appropriate  product  transfer  documents 
for  the  gasoline  in  question,  and  (3)  that 
it  conducted  an  appropriate  quality 
assurance  sampling  and  testing 
program. 

These  defenses  apply  to  all  regulated 
parties,  including  carriers.  In  addition, 
under  §  80.79(b)(l)(iii)(B)  a  carrier  may 


rely  on  properly  conducted  quality 
assurance  sampling  and  testing  program 
conducted  by  another  party.  Cairier  is 
defined  at  40  CFR  80.2(t)  as  a  party  who 
stores  or  transports  gasoline  without 
taking  title  to  the  gasoline 

For  one  category  of  carriers — truck 
carriers — sampling  and  testing  may  not 
always  be  the  most  appropriate  form  of 
quality  assurance.  The  purpose  of  a 
quality  assurance  requirement  is,  first 
and  foremost,  to  institutionalize 
preventive  measures  as  the  best  way  to 
detect  and  avoid  violations.  The  most 
typical  role  of  truck  carriers  in  the 
gasoline  distribution  system  is  to 
transport  gasoline  from  a  terminal  to  a 
retail  outlet  or  wholesale  consumer. 
Most  violations  caused  by  truck  carriers 
result  when  an  inappropriate  type  of 
gasoline  is  delivered.  For  example,  a 
truck  carrier  would  have  caused  a 
violation  if  gasoline  designated  as 
conventional  is  delivered  by  the  carrier 
to  a  retail  outlet  located  in  a 
reformulated  gasoline  covered  area.  The 
most  appropriate  quality  assurance  for  a 
truck  carrier  to  implement  to  avoid  this 
type  of  violation  would  be  driver 
training  on  the  proper  types  of  gasoline 
to  deliver,  and  management  oversight  of 
product  transfer  documents  to  ensure 
the  proper  type  of  gasoline  has  been 
delivered. 

It  is  EPA's  understanding  that  truck 
carriers  almost  always  load  gasoline  into 
empty  truck  compartments.  To  the 
extent  this  is  true,  it  would  be  very 
unlikely  the  carrier  could  be  responsible 
if  the  gasoline  loaded  into  the  truck 
were  off-spec  for  a  regulated  standard, 
such  as  benzene  or  oxygen  content.  As 
a  result,  sampling  and  testing  of 
gasoline  obtained  from  a  truck 
compartment  would  not  be  particularly 
effective  for  detecting  violations  caused 
by  the  carrier.  In  addition,  EPA  has 
received  comments  from  industrj' 
regarding  the  practicability  of  drawing 
samples  from  truck  compartments 
during  the  loading  process,  or 
subsequent  to  loading.  These  comments 
conclude  that  the  technical  aspects  of 
collecting  gasoline  samples  from  truck 
compartments  make  such  sampling 
difficult,  but  not  impossible.  For 
example,  the  sampler  normally  would 
be  required  to  climb  onto  the  top  of  the 
truck  trailer  in  order  to  gain  access  to 
the  compartment  lid,  which  could  be 
difficult  particularly  in  adverse  weather 
conditions. 

As  a  result,  EPA  is  proposing  to 
modify  the  defense  elements  under  40 
CFR  80.79  as  they  pertain  to  truck 
carriers,  to  state  that  an  oversight 
program  by  a  truck  carrier  may  consist 
of,  instead  of  sampling  and  testing,  a 
program  to  monitor  compliance  with  the 
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requirements  related  to  gasoline 
transport  or  storage,  such  as  a  program 
to  properly  train  truck  drivers  amd 
review  product  transfer  documents  to 
ensure  that  the  proper  type  of  gasoline 
is  delivered.  In  addition.  EPA  is 
proposing  to  add  a  definition  of  tank 
truck  carrier  to  40  CFR  80.2. 

EPA  is  not  proposing  a  similar  change 
to  the  reformulated  gasoline  defense 
provisions  for  carriers  other  than  truck 
carriers,  such  as  pipelines,  barge 
operators,  or  for-hire  terminals.  EPA 
believes  carriers  in  these  other 
categories  are  bettw  able  to  collect 
gasoline  samples,  and  samples  of  the 
gasoline  being  transported  or  stored  by 
these  categories  are  collected  for 
commercial  reasons  on  a  routine  basis 
in  the  normal  course  of  business. 
Nevertheless,  EPA  requests  comments 
regarding  whether  the  changes  proposed 
for  truck  carriers  should  also  be  applied 
to  other  types  of  carrieis. 

EPA  also  is  proposing  similar  changes 
to  the  defense  provisions  for  truck 
carriers  in  the  case  of  violations  of  the 
volatility  requirements  at  40  CFR 
80.28(gKl).  and  violations  of  the  diesel 
sulfur  requirements  at  40  CFR 
S0.30(gKl)  The  rationale  for  changing 
the  volatility  and  diesel  sulfur  defense 
provisions  for  truck  carriers  is  the  same 
as  is  discussed  above  for  reformulated 
gasoline. 

C.  Gasoline  Treated  as  Blendstock 
(Proposed  §  80.83;  Minor  Changes  to 
§80.74  and  §80.104) 

Under  40  CFR  80.65(c)  and  80.1Ql(d) 
an  importer  must  include  all  imported 
product  that  meets  the  definition  of 
gasoline  in  the  importer's  compliance 
calculations  for  either  reformulated  or 
conventional  gasoline.  If  this  imported 
gasoline  is  then  processed  by  blending 
with  additional  blendstock.  the 
subsequent  blending  constitutes  a 
refinery  operation  for  which  all  refiner 
requirements  must  be  met,  including 
refinery  standards,  refiner  sampling  and 
testing,  independent  sampling  and 
testing  in  the  case  of  reformulated 
gasoline,  recordkeeping,  reporting,  and 
attest  engagements.  Further,  the 
reformulated  gasoline  or  anti-dumping 
standards  for  such  an  operation  must  be 
met  solely  on  the  basis  of  the 
blendstocks  used,  and  the  previously 
imported  (and  previously  accounted  for) 
gasoline  may  not  be  included.  This  is 
true  regardless  of  whether  the 
subsequent  blending-refining  is 
conducted  by  the  original  importer  of 
the  gasoline,  or  by  another  party. 

One  consequence  of  this  requirement 
is  that  importers  are  not  able  to  conduct 
remedial  blending  of  imported  gasoline 
that  is  deficient  with  regard  to  a 


specification  (i.e.,  is  "off-spec")  prior  to 
certification  as  reformulated  or 
conventional  gasoline.  For  example, 
consider  an  imp)orter  who  receives  a 
cargo  of  gasoline  that  the  importer 
intends  to  import  as  reformulated 
gasoline,  but  that  on  arrival  in  the 
United  States  has  a  benzene  content  of 
1.35  vol%,  which  is  in  excess  of  the 
maximum  benzene  standard  of  1.30 
voI%.  Because  this  gasoline  fails  to  meet 
one  of  the  reformulated  gasoline 
standards  it  cannot  be  imported  as 
reformulated,  and  the  importers  only 
option  is  to  inport  the  gasoline  as 
conventional.  Moreover,  the  importer 
cannot  import  the  gasoline  as 
reformulated  and  subsequently  add 
blendstock  to  reduce  the  benzene 
content,  and  the  gasoline  cannot  be 
imported  as  conventional  and  converted 
to  reformulated  subsequent  to  remedial 
blending.  The  financial  consequences  to 
an  importer  of  downpvding  a  shipload 
of  gasoline  from  reformulated  to 
conventional  could  be  significant 

This  constraint  on  imported  gasc^iiie 
does  not  apply  in  the  case  of  a  refinery 
where  gasoline  is  produced  that  is  off- 
spec.  Consider  a  refiner  who  produces 
a  batch  of  reformulated  or  conventional 
gasoline  and  who  determines  that  the 
gasoline  is  off-spec  prior  to  the  gasoline 
leaving  the  refinery  or  being  fungibly 
mixed  at  the  refinery.  The  refiner  can 
delay  designating  the  gasoline  as  a  batch 
of  RFC,  reWend  the  batch  to  correct  the 
off-spec  condition,  and  designate  the 
reblended  gasoline  as  a  batch  for 
refinery  compliance  calculations. 

EPA  is  proposing  changes  that  would 
allow  importers  to  treat  imported 
conventional  or  reformulated  gasoline 
as  blendstocks  (termed  "gasoline  treated 
as  blendstock."  or  "GTAB")  in  order  to 
conduct  remedial  blending  of  off-spec 
imported  gasoline.  An  importer's  ability 
to  classify  imported  gasoline  as  GTAB 
would  be  subject  to  significant 
conditions  and  constraints,  however, 
that  are  included  in  the  proposed 
regulations.  For  example,  the  GTAB 
could  not  be  sold  or  transferred  by  the 
importer  to  another  company  prior  to 
the  completion  of  remedial  blending.  As 
a  result,  the  company  that  imports  the 
gasoline  and  classifies  it  as  GTAB  in  its 
importer  capacity  also  would  be 
required  to  conduct  remedial  blending 
and  report  the  blended  gasoline  in  its 
refiner  capacity.  This  proposed 
constraint  is  included  in  order  to  curtail 
any  commerce  in  gasoline  that  has  not 
been  certified.  EPA  is  concerned  that  in 
the  absence  of  this  constraint  gasoline 
could  be  lost  in  the  fungible  distribution 
system  without  ever  having  been 
certified. 


In  addition,  for  standards  that  are 
based  on  a  company's  individual 
baseline  (such  as  the  standards  fior 
sulfur,  T-90  and  olefins  for  simple 
model  reformulated  gasoline,  and  all 
conventional  gasoline  standards)  the 
company  woidd  be  required  each  year 
to  calculate  an  adjusted  refinery 
compliance  baseline  for  the  refinery 
where  the  GTAB  is  used  to  produce 
gasoline.  This  adjtisted  compliance 
baseline  would  be  calculated  separately 
each  calendv  year  averaging  period 
when  GTAB  is  used  to  produce 
gasoline,  and  would  consist  of  the 
vohune-wei^ted  combination  of  the 
compmy's  importm'  baseline  at  the 
GTAB  volume  for  the  year,  and  the 
refinery's  individual  baseline  at 
refinery's  gasoline  volume  exclusive  of 
GTAB  for  the  year.  This  proposed 
condition  is  intended  to  prevent  a 
company  with  an  individual  refinery 
baseline  that  is  less  stringent  than  the 
compmy's  imptxtar  baseline  from  using 
die  GTAB  optiiHi  as  a  device  to  apfriy 
the  less  stringent  refinery  baseline  to 
imported  gasoline. 

Q*A  has  previously  allowed  use  of 
^s  GTAB  option  in  guidance  included 
in  Reformulated  Gasotine  and  Anti- 
Dumping  Questions  and  Answers 
(February  6, 1995).  EPA  experimce 
since  this  guidance  was  issued  has  been 
that  the  GTAB  optioa  has  been  effective 
in  providing  importers  apprt>priate 
flexibility  to  correct  off-spec  imported 
gasoline,  and  that  the  conditions  and 
liBitatiofis  have  been  effective  in 
preventing  compliance  difficulties. 

D.  Treatment  of  Interface  and  Transmix 
(Proposed  §90.84) 

When  refined  petroleiun  products  are 
transported  by  pipeline  the  products 
normally  are  pumped  sequentiadly,  but 
as  a  continuous  flow,  through  the 
pipeline.  Thus,  for  example,  the 
products  in  a  pipeline  may  consist  of 
the  following  in  sequence:  Premium 
conventional  gasoline,  regular 
conventional  gasoline,  premixun 
reformulated  gasoline,  regular 
reformulated  gasoline,  diesel  fuel, 
number  2  heating  oil,  jet  fuel,  etc. 
Where  there  is  no  mechanical 
separation  of  the  product  types  in  the 
pipeline,  and  normally  there  is  none, 
some  mixing  of  adjacent  product  types 
occurs.  While  the  magnitude  of  this 
mixing  typically  is  small,  there 
nevertheless  is  some  amount  of  mixing. 

The  petroleum  product  in  a  pipeline 
between  two  surrounding  batches  of 
petroleum  product  that  consists  of  a 
mixture  of  the  two  surrounding  batches 
is  called  "interface."  Where  interface 
product  consists  of  a  mixture  of  gasoline 
and  distillate  (e.g.,  diesel  fuel,  heating 


oil,  or  jet  fuel),  the  interface  is  called 
"transmix." 

It  is  EPA's  understanding  that  historic 
pipeline  industry  practice  regarding 
interface  has  been  to  blend  the  interface 
mixture  into  the  two  adjoining  products 
that  created  the  interface.  Thus,  for 
example,  half  of  the  interface  between 
premium  and  regular  gasoline  is 
blended  into  the  premium  gasoline  and 
half  into  the  regular  gasoline — called  a 
"fifty  percent  cut"  or  a  "mid-point  cut." 
EPA  further  understands  that  certain 
product  types  are  not  mixed  with  any 
other  product  type,  such  as  jet  fuel.  As 
a  result,  for  example,  where  there  is  an 
interface  between  jet  fuel  and  heating 
oil,  none  of  the  interface  is  blended  into 
the  jet  fuel,  and  all  of  the  interface  is 
blended  into  the  heating  oil — called  a 
"clean  cut." 

Lastly,  EPA  understands  that  certain 
types  of  interface  mixtures  cannot  easily 
be  blended  into  either  of  the  adjoining 
products.  This  would  be  the  case  where 
interface  consists  of  a  mixture  of 
gasoline  and  distillate,  commonly  called 
"transmix."  EPA's  understanding  is  that 
the  current  pipeline  industry  practice, 
when  possible,  is  to  transmit  transmix 
via  pipeline  or  barge  to  a  facility 
designed  to  separate  the  gasoline  and 
distillate  portions — a  "transmix 
processing"  facility.  Where  transmix 
cannot  be  transported  to  a  transmix 
processing  facility  the  transmix  is 
blended  into  gasoline  in  very  small 
amounts,  typically  0.25%  to  0.5%  of  the 
gasoline  by  volume. 

Under  40  CFR  80.78(a)  parties  are 
required  to  segregate  certain  categories 
of  gasoline.  For  example,  40  CFR 
80.78(a)(10)  states  that  "(n)o  person  may 
combine  any  reformulated  gasoline  with 
any  conventional  gasoline  and  sell  the 
resulting  mixture  as  reformulated 
gasoline."  Thus,  in  order  to  sell  gasoline 
as  reformulated  the  gasoline  caiuiot 
have  been  mixed  with  any  conventional 
gasoline. 

Under  40  CFR  80.2  (h)  and  (i), 
80.65(a),  and  80.101  the  reformulated 
gasoline  and  antidumping  requirements 
apply  at  any  facility  where  gasoline  is 
produced.  Gasoline  most  commonly  is 
produced  at  refineries  where  crude  oil 
is  processed  into  blending  components, 
that  are  then  combined  to  create 
gasoline.  Gasoline  also  is  produced  at 
any  other  location  where  blendstocks 
are  combined  to  create  gasoline,  or 
where  blendstocks  are  added  to  gasoline 
to  create  additional  gasoline  volume. 
Moreover,  EPA  believes  that  gasoline  is 
produced  when  transmix  is  separated 
into  gasoline  and  distillate  portions. 

EPA  now  is  proposing  regulations  that 
would  clarify  the  manner  in  which 
interface  product,  including  transmix, 


would  be  treated  under  the  reformulated 
gasoline  program. 

The  proposed  regulations  contain 
requirements  for  transmix  processors 
(parties  who  separate  transmix  into 
diesel  and  gasoline),  and  transmix 
blenders  (parties  who  blend  transmix 
into  gasoline  without  first  separating  it 
into  diesel  and  gasoline).  Further,  the 
requirements  for  transmix  processors 
and  blenders  would  be  different 
depending  upon  whether  the  gasoline 
produced  or  blended  is  reformulated  or 
conventional  gasoline. 

Transmix  processors  who  classify  the 
gasoline  produced  as  conventional 
would  be  required  to  exclude  this 
transmix-based  product  from  anti- 
dumping compliance  calculations.  If  the 
transmix  processor  used  blendstocks 
other  than  the  transmix-based  product, 
however,  the  processor  would  be 
classified  as  a  refiner  and  would  have  to 
include  the  blendstocks  (but  not  the 
transmix-based  product)  in  anti- 
dumping compliance  calculations  for 
the  refinery.  This  approach  is  being 
proposed  because  the  gasoline  portion 
of  the  transmix  would  have  been 
included  in  the  compliance  calculations 
of  the  refinery  that  produced  the 
gasoline,  and  for  the  transmix  processor 
also  to  include  the  gasoline  would  result 
in  double-counting.  Any  blendstock 
used  in  the  operation  normally  would 
not  previously  have  been  accounted  for, 
however,  and  therefore  would  have  to 
be  included  in  the  transmix  processor's 
accounting. 

Transmix  processors  who  classify  the 
gasoline  produced  as  reformulated,  in 
contrast,  would  be  required  to  include 
the  transmix-based  product,  as  well  as 
any  other  blendstocks  used,  in  the 
reformulated  gasoline  compliance 
calculations  for  the  refinery.  This 
difference  in  treatment  for  reformulated 
gasoline  produced  using  transmix 
would  be  appropriate  because  it  is 
possible  the  gasoline  produced  would 
not  meet  all  reformulated  gasoline 
standards.  This  possibility  is  avoided  if 
the  transmix  processor  were  required  to 
meet  all  reformulated  gasoline 
standards. 

Parties  would  be  allowed  to  blend 
transmix  into  conventional  gasoline 
where  certain  conditions  are  met:  (1) 
The  transmix  must  result  from  normal 
pipeline  operations;  and  (2)  either  there 
must  be  no  means  of  transporting  the 
transmix  to  a  transmix  processor  via 
pipeline  or  water,  or  there  was  a 
historical  practice  of  blending  transmix 
at  the  facility  before  1995.  In  addition, 
the  rate  of  transmix  blending  would  be 
limited  to  the  greater  of  0.25%  by 
volume,  or  the  demonstrated  blending 
rate  in  1994. 


Parties  would  be  allowed  to  blend 
transmix  into  reformulated  gasoline 
under  conditions  that  are  more 
restrictive  than  are  proposed  for 
conventional  gasoline.  The  transmix 
would  be  required  to  result  from  normal 
pipeline  operations,  there  could  be  no 
means  of  transporting  the  transmix  to  a 
transmix  processor  via  pipeline  or 
water,  and  the  party  must  be  unable  to 
blend  the  transmix  into  conventional 
gasoline.  In  addition,  the  rate  of 
transmix  blending  would  be  limited  to 
a  maximum  of  0.25%  by  volume.  Lastly, 
the  party  would  be  required  to  carry  out 
a  program  of  sampling  and  testing  the 
reformulated  gasoline  subsequent  to 
transmix  blending  to  ensure  the 
downstream  standards  are  met.  at 
frequencies  that  are  included  in  the 
proposed  regulations. 

VI.  Anti-Dumping  Requirements 

A.  Individual  Baseline  Determination 
(§80.91) 

1.  Negligible  Quantities  (§§  80.91(d)(3) 
and  80.91  {d)(5)(iii)) 

The  negligible  quantities  provision  in 
§  80.91(d)(3)  was  written  to  promote 
simplification  of  baseline  determination 
and  to  excuse  testing  in  certain  limited 
circumstances.  Under  this  provision,  if 
a  refiner  can  show  that  a  fuel 
component  exists  only  in  negligible 
quantities  in  a  blendstock  stream, 
testing  that  stream  for  the  component  in 
question  is  not  required,  and  a  value  of 
zero  is  assigned  to  that  component.  The 
fuel  components  to  which  this  provision 
applies  are  aromatics,  olefins,  benzene, 
sulfur,  and  oxygen  content.  Negligible 
quantities  are  defined  as  levels  which 
fall  below  the  minimum  levels  given  in 
§  80.91(d)(3).  This  provision  is  not  a 
requirement,  but  rather  is  an  option 
designed  to  simplify  baseline 
development  for  those  refiners  who  can 
and  choose  to  take  advantage  of  it. 

Although  the  negligible  quantities 
provision  was  designed  to  simplify 
baseline  determinations,  some  refiners 
questioned  the  use  of  zero  values  for 
components  which  existed  in  negligible 
quantities.  Instead,  they  proposed  the 
use  of  the  minimum  values  given  in  the 
provision.  Doing  so  would  negate  the 
original  intention  of  the  provision  to 
simplify  baseline  determinations,  but  it 
would  also  recognize  that  the  minimum 
values  represent  values  below  which  the 
components  cannot  be  measured 
accurately.  Although  the  use  of  the 
minimum  values  would  result  in 
slightly  dirtier  (more  lenient)  baselines 
than  would  result  with  the  use  of  zero 
values,  EPA  is  proposing  to  revise 
§  80.91(d)(3)  to  allow  the  use  of  the 
minimum  values  in  lieu  of  zero  values 
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at  the  refiner's  discretion.  In 
promulgating  the  negligible  quantities 
provision,  EPA  determined  that 
assuming  a  zero  value  relative  to  the 
negligible  threshold  values  would  not 
significantly  affect  emissions.  The  same 
determination  applies  with  regard  to 
allowing  the  option  to  use  the  minimum 
values  in  lieu  of  zero  values. 

The  negligible  quantities  provision 
applies  only  to  Method  3  data  collection 
for  two  reasons.  First,  the  provision 
applies  only  to  blendstockjs,  not  finished 
gasoline.  Since  only  Method  2  and  3 
data  are  blendstock  data,  the  provision 
cannot  apply  to  Method  1  data.  Second, 
the  primary  action  of  the  negligible 
quantities  provision  is  to  excuse  testing 
in  certain  cases.  The  only  time  a  refiner 
must  choose  whether  or  not  to  do 
additional  testing  is  when  considering 
the  sufficiency  of  its  Method  3  data. 

The  negligiole  quantities  provision 
reduces  the  burden  placed  on  refiners 
collecting  Method  3  data  to  satisfy  the 
minimum  data  requirements.  If  a  refiner 
can  "show"  that  a  fuel  component  exists 
only  in  negligible  quantities,  testing  for 
the  blendstock  stream  in  question  is  not 
required.  Instead,  a  refiner  can  assume 
that  the  level  of  a  component  is  zero  or, 
under  today's  proposal,  the  minimum 
value  giveri  in  §80. 91(d)(3).  Clearly,  the 
showing  indicates  engineering  judgment 
or  past  experience.  A  showing  cannot 
refer  to  actual  test  data  for  the 
blendstock  stream  in  question,  because 
the  very  purpose  of  the  negligible 
quantities  provision  is  to  excuse  testing. 
Thus  if  a  refiner  has  data  on  the  stream 
in  question,  that  data  must  be  used  in 
the  determination  of  the  baseline  per 
§80.91(d)(l)(i)(B). 

A  refiner  could  too  easily  generate  a 
fictitiously  more  lenient  baseline  if  EPA 
allowed  test  data  to  be  used  as  a 
showing  of  negligible  quantities.  Such  a 
refiner  could  test  a  given  blendstock 
stream  for  components  that  are  found  to 
be  essentially  absent,  and  then  lay  claim 
to  the  minimum  values  given  in  the 
negligible  quantities  provision.  The  EPA 
has  chosen  to  interpret  the  negligible 
quantities  provision  in  a  manner  that  is 
consistent  with  the  original  intent, 
provides  additional  fiexibility,  and  yet 
maintains  the  primary  goal  of 
developing  baselines  which  accurately 
represent  a  refiner's  actual  1990 
production.  As  a  result,  EPA  is 
proposing  to  revise  §  80.91(d)(3)  to 
clarify  that  a  showing  under  this  section 
refers  to  engineering  judgment  or  past 
experience  and  not  actual  test  data. 

One  caveat  on  the  use  of  actual  data 
in  the  baseline  determination  should  be 
clarified.  If  a  refiner  measures  a 
blendstock  stream  and  discovers  that 
the  measured  component  level  of  that 


stream  is  below  the  applicable  range  for 
the  test  method  used,  the  low  end  of  the 
applicable  range  may  be  substituted  for 
the  actual  measured  value  in  the 
baseline  determination.  For  example,  if 
a  sulfur  test  method  has  an  applicable 
range  of  .20-200  ppm  and  a  blendstock 
stream  is  discovered  to  have  a  sulfur 
content  of  11  ppm  with  that  test 
method,  the  stream  can  be  assumed  to 
contain  20  ppm  for  the  purposes  of 
determining  the  baseline.  Paragraph 
(d)(5)(iii)  has  been  added  to  §  80.91  to 
codify  this  allowance. 

2.  Closely  Integrated  Facilities 
(§  80.91(e)(1)) 

SecUon  80.91{e)(l)(i)  of  the 
reformulated  gasoline  regulation 
provides  for  determination  of  a  single 
set  of  baseline  fuel  parameters,  upon 
petition  and  approval,  for  two  or  more 
facilities  that  are  geographicadly 
proximate  to  each  other,  yet  not  within 
a  single  refinery  gate,  and  whose  1990 
operations  were  significantly 
interconnected  in  1990.  While  the 
existing  provision  permits  EPA  to  set  a 
single  baseline  that  would  then  apply 
for  each  of  several  refineries,  it  does  not 
permit  these  "closely  integrated 
facilities"  to  be  grouped  together  for  all 
compliance  purposes  (including 
registration,  recordkeeping  and 
reporting).  Rather,  the  provision  allows 
a  single  baseline  to  be  set  for  each 
facility  it  represents,  and  §  80.4lfh)  and 
80.101(h)  require  that  each  refinery 
comply  with  this  baseline  separately, 
except  where  authorized  to  group 
refineries  for  compliance  purposes.  ^* 
Similarly.  §80.91(e)(l)(ii)  permits  EPA 
to  set  a  single  baseline  for  a  blending 
facility  which  received  75  percent  of  its 
1990  blendstock  from  a  single  refinery, 
or  from  one  or  more  refineries  owned  by 
the  same  refiner  and  that  are  part  of  an 
aggregate  baseline. 

EPA  is  proposing  to  amend  the  RFC 
and  anti-dumping  regulations  by  adding 
§80.91(e)(l)(iii),  which  would  require 
facilities  that  have  been  determined  to 
be  "closely  integrated"  and  granted  a 
single  baseline  by  EPA  to  demonstrate 
compliance  with  all  RFC  and  anti- 
dumping requirements  as  if  they  were 
one  facility.  Furthermore,  the  "closely 
integrated"  facilities  would  have  a 
single  registration  and  would  file  a 
single  set  of  compliance  reports.  EPA 
believes  that  this  change  will  reduce 
costs  (including  paperwork  costs)  to 
industry  without  any  significant 
negative  environmental  impact. 


2'  Combined  reports  may  be  submitted  for 
compliance  with  RFC  baseline-related  parameters 
(sulfur,  olefin,  and  T90)  and  anti-dumping.  Other 
reports  must  be  filed  by  each  facility. 


3.  Extending  the  Valid  Range  for  Sulfur 
in  Conventional  Gasoline 
(§80.91(f)(2)(ii)) 

Under  the  anti-dumping  provisions  of 
the  final  rule,  refiners  use  their 
individual  1990  baselines  to  determine 
compliance  with  the  regulations  under 
both  the  simple  and  complex  models. 
To  comply  with  the  anti-dumping 
regulations,  a  refiner  using  the  complex 
model  is  subject  to  valid  range  limits  for 
oxygen  content,  sulfur  content,  RVP, 
E200,  E300,  aromatics  content,  olefins 
content,  and  benzene  content.  All  of 
these  fuel  parameters  are  represented  in 
the  complex  model  equations  applicable 
to  conventional  gasoline. 

Section  80.91(f)(2)(ii)  allows  a  refiner 
to  extend  the  conventional  gasoline 
valid  range  for  the  complex  model  if  the 
benzene,  aromatics,  or  olefins  values  for 
its  individual  1990  baseline  fuel  falls 
outside  of  the  valid  range  specified  in 
§80.45(f)(l)(ii).  This  provision  was 
clarified  in  a  Direct  Final  Rulemaking 
published  on  July  20,  1994  (59  FR 
36944).  At  the  time  of  this  Direct  Final 
Rulemaking,  the  Agency  had  no  reason 
to  believe  that  provisions  for  the 
extension  of  the  valid  range  for  fuel 
parameters  other  than  benzene, 
aromatics,  and  olefins  on  either  the  low 
or  high  ends  were  necessary.  Peripheral 
limitations  such  as  ASTM  specifications 
and  the  volatility  rule  were  expected  to 
eliminate  the  need  for  valid  range 
extensions  in  other  cases.  Since 
publication  of  the  Direct  Final  Rule,  the 
Agency  has  determined  that,  despite 
such  peripheral  limitations,  some 
individual  refiner  baselines  contained 
sulfur  levels  beyond  the  1000  ppm  valid 
range  limit.  According  to  the  current 
regulatory  requirements,  such  baseline 
fuels  caimot  be  evaluated  with  the 
complex  model.  The  Agency  has 
determined  that  the  provision  for 
extension  of  the  valid  range  limit, 
previously  applicable  only  to  benzene, 
aromatics,  and  olefins,  should  also  be 
applicable  to  sulfur. 

By  definition,  the  valid  range  limit 
defines  that  range  of  values  for  a  given 
fuel  parameter  within  which  the 
complex  model  is  considered  acciuate. 
Extensions  of  the  valid  range  limits, 
therefore,  caimot  be  boundless.  If  the 
valid  range  limit  for  sulfur  is  extended, 
the  refiner  in  question  must  still  be 
limited  by  a  valid  range  to  eliminate  the 
possibility  that  the  complex  model  will 
be  used  for  sulfur  values  that  are  very 
high,  which  might  compromise  the 
primary  objective  of  the  anti-dumping 
program. 

The  Agency  has  determined  that  the 
best  approach  to  limiting  the  extension 
of  the  valid  range  for  fuel  benzene, 


Federal  Register  /  Vol.  62.  No.  133  /  Friday,  July  11,  1997  /  Proposed  Rules  37363 


aromatics,  olefins,  or  sulfur  content  is  to 
allow  target  fuels  to  have  values  at  least 
up  to  the  baseline  level.  Since  the 
baseline  fuel  is  an  "average"  fuel  of 
sorts,  the  Agency  has  also  determined 
that  refiners  should  be  given  some 
flexibility  beyond  the  baseline  value. 
For  sulfiu  this  flexibility  will  be  fixed 
at  a  value  of  50  ppm.  Thus  the  extended 
valid  range  limit  for  sulfur  would  be 
equal  to  the  individual  refiner's  baseline 
fuel  value  for  sulfur,  plus  50  ppm. 

The  Agency  continues  to  believe  that 
the  valid  range  limits  specified  in 
§80.45(f)(l)(ii)  delineate  the  range  of 
fuel  parameter  values  beyond  which  the 
accuracy  of  the  complex  model  is 
questionable.  Thus  the  Agency  has 
determined  that  any  extension  of  the 
specified  valid  ranges  for  conventional 
gasoline  should  incorporate  flat-line 
extrapolation.  Under  flat-line 
extrapolation,  the  complex  model 
provides  no  emissions  benefit  or 
detriment  when  raising  the  value  of 
sulfur  above  1000  ppm.  This  flat-line 
extrapolation  will  apply  to  both  the 
baseline  fuel  and  any  target  fuels 
evaluated  with  the  complex  model 
under  the  anti-dumping  regulations. 

B.  Anti-Dumping  Standards  (§80.101) 

1.  Application  of  Compliance  Baselines 
Under  the  Complex  Model  (§80.10l(fl 
(1)  and  (2)) 

Clean  Air  Act  section  211(k)(8),  the 
"anti-dumping"  section,  requires  EPA  to 
promulgate  regulations  that  maintain 
the  quality  of  gasoline  produced  by  each 
refinery,  based  on  each  refinery's  1990 
gasoline  quality,  or  "baseline."  The 
intent  of  this  section  is  to  prevent 
refiners  from  shifting  "dirty" 
blendstocks  from  RFC  production  to 
conventional  gasoline  production.  This 
section  thereby  prevents  the  degradation 
in  overall  quality  of  the  nation's 
conventional  gasoline  as  compared  to 
gasoline  quality  in  1990. 

The  anti-dumping  regulations,  at 
Subpart  E.implement  this  Clean  Air  Act 
section  through  conventional  gasoline 
standards  that  are  set  in  relation  to  each 
refinery's  1990  baseline  gasoline 
quality."  See,  §80.101.  However,  in  the 
case  of  a  refinery  that  produces  a 
volume  of  gasoline  during  an  averaging 
period  that  exceeds  the  refinery's  1990, 
or  baseline,  volume,  §80.101  requires 
that  the  excess  volume  meet  anti- 
dimiping  standards  that  are  set  in 
relation  to  a  baseline  that  reflects 


"The  discussion  in  this  preamble  section.  Vl.B.l, 
applies  to  importers  and  the  gasoline  imported  by 
importers  in  the  same  way  that  it  applies  to  refiners 
and  the  gasoline  produced  at  refineries,  but  the  text 
refers  only  to  refiners  and  refineries  for  purposes  of 
drafting  economy. 


average  U.S.  gasoline  quality  in  1990, 
called  the  "statutory"  baseline.  Thus, 
under  §  80.101(0  a  refiner  who  operates 
a  refinery  with  such  excess  gasoline 
volume  during  an  averaging  period  is 
required  to  calculate  a  "compliance 
baseline"  that  adjusts  the  1990  baseline 
to  reflect  the  excess  volume  over  1990 
levels. 

The  rationale  for  using  compliance 
baselines  is  the  same  for  both  simple 
and  complex  model  standards.  See 
discussion  at  57  FR  13488  (April  16, 
1992).  However,  under  §  80.101(b) 
compliance  baselines  apply  only  to 
simple  model  standards.  EPA  believes 
the  absence  of  a  requirement  to  use 
compliance  baselines  for  complex 
model  standards  was  an  error  of 
omission  when  §80.101  was 
promulgated,  and  as  a  result  is  now 
proposing  to  require  use  of  compliance 
baselines  under  the  complex  model. 

EPA  is  not  proposing  to  require  use  of 
compliance  baselines  under  the  optional 
complex  model,  even  though  the 
rationale  for  their  use  would  apply.  The 
optional  complex  model  may  be  used 
only  through  1997,  and  today's 
proposed  changes  will  not  become  final 
until  well  into  1997.  As  a  result,  EPA 
believes  it  is  not  practical  to  apply 
compliance  baselines  to  the  optional 
complex  model  at  this  time. 

Section  80.101(f)  provides  the 
methodology  for  calculating  a  refinery's 
compliance  baseline.  Under  this 
provision,  the  calculation  is  based  on  a 
refinery's  production  voliune  of 
conventional  gasoline,  reformulated 
gasoline,  RfiOB  and  California  gasoline. 
However,  oxygenates  that  are  blended 
downstream  of  a  refinery  and 
subsequentiy  included  in  the  refinery's 
compliance  calculations  for 
conventional  gasoline  and  oxygenates 
added  to  RBOB  are  not  currenUy 
included  in  the  calculation.  EPA  now 
believes  that  such  oxygenates  should  be 
included  in  a  refinery's  total  annual 
production  as  it  compares  to  its  1990 
voliune  for  the  purpose  of  determining 
the  refinery's  compliance  baseline  .  EPA 
believes  this  change  is  appropriate  in 
order  to  keep  the  various  provisions  of 
§80.101  consistent. 

EPA  also  is  proposing  to  change  the 
organization  of  §  80. 101(f),  in  order  to 
make  the  requirements  of  this 
subsection  clearer.  This  reoi'ganization 
would  not,  in  itself,  change  the 
substantive  requirements  of  the 
subsection. 

2.  Elimination  of  the  Baseline 
Adjustment  by  Refiners  Who  Also  Are 
Importers  (§  80.101(f)(3)) 

Under  the  anti-dumping  program  all 
domestic  refineries  have  individual 


baselines,  while  almost  all  imported 
gasoline  is  subject  to  the  statutory 
baseline.  However,  §80. 101(f)(3) 
requires  an  importer  who  also  operates 
one  or  more  refineries  to  use  a  baseline 
for  imported  gasoline  that  is  the  average 
of  the  individual  refinery  baselines. 
This  requirement  is  intended  to  address 
a  particular  "gaming"  concern:  that  a 
refiner  who  operates  a  refinery  with  a 
stringent  refinery  baseline  (a  baseline 
cleaner  than  the  statutory  baseline), 
would  produce  conventional  gasoline 
that  would  be  exported  and  thereby 
would  be  excluded  from  the  refinery's 
compliance  calculations,  but  that  then 
would  be  imported  under  the  less 
stringent  statutory  baseline. 

EPA  now  believes  the  requirement  at 
§80.101(0(3)  may  be  unnecessary. 
There  may  be  litUe  risk  of  the  form  of 
gaming  described  above,  in  part  due  to 
the  cost  of  transporting  large  volumes  of 
gasoline  out  of  the  United  States  in 
order  to  be  exported,  and  then 
transporting  the  same  gasoline  back  into 
the  United  States  in  order  to  be 
imported.  In  addition,  the  current 
requirement  provides  a  competitive 
advantage  to  refiner/importers  who 
operate  refineries  with  baselines  that  are 
dirtier  than  the  statutory  baseline. 
Further,  EPA  now  believes  the  gaming 
concern  could  be  appropriately 
addressed  by  simply  prohibiting  parties 
from  exporting  and  then  importing 
gasoline  for  the  piupose  of  obtaining  a 
more  bvorable  baseline  for  the  gasoline. 

As  a  result,  EPA  is  proposing  to 
eliminate  the  requirement  for  refiner/ 
importers  to  calculate  a  special  baseline 
for  imported  gasoline,  and  is  proposing 
to  substitute^  requirement,  as  proposed 
§  BO.lOKj).  that  would  prohibit  the  form 
of  gaming  described  above. 

3.  Compliance  Calculations  for 
Blendstocks  (§  80.101(g)(3)) 

Under  §  80.101(d)(4),  and  subject  to 
certain  conditions,  refiners  are  allowed 
to  include  in  a  refinery's  anti-dumping 
compliance  calculations  oxygenate  that 
is  added  to  the  gasoline  produced  at  a 
refinery  where  that  oxygenate  is 
blended  at  a  facility  downstream  from 
the  refinery.  2*  In  the  case  of  the  simple 
model  standards,  which  are  based  only 
on  volume-weighted  parameter 
averages,  the  mechanism  for  including 
an  oxygenate  batch  in  a  refinery's 
compliance  calculations  is 
straightforward — the  oxygenate  batch  is 
included  based  on  its  voliune  and 


^  These  conditions  are  aimed  at  ensuring  that 
the  oxygenate  is  blended  with  gasoline  produced  at 
the  specific  refinery  in  whose  compliance 
calculations  the  oxygenate  is  included. 
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measured  levels  for  sulfur,  olefins, 
aromatics,  etc. 

However,  in  the  case  of  the  complex 
model's  emissions  performance 
standards  the  mechanism  for  including 
oxygenates  in  compliance  calculations 
is  less  clear,  because  the  emissions 
performance  of  an  oxygenate  batch 
cannot  be  directly  calculated  using  the 
complex  model.  This  difficulty  results 
from  the  valid  range  limits  of  the 
complex  model — the  complex  model  is 
valid  only  for  fuels  with  parameter 
values  that  are  all  within  the  valid  range 
limits,  and  most  oxygenates  have  at 
least  some  parameter  values  that  are 
outside  these  limits.  For  example,  pure 
ethanol  has  an  RVP  of  2.5  psi.  which  is 
less  than  the  6.4  psi  minimum  valid 
range  limit  for  RVP. 

Section  80.101(g)(3)  includes  a 
method  for  calculating  the  emissions 
performcmce  of  blendstocks,  including 
oxygenates,  based  on  the  difference  in 
emissions  performance  between  a 
baseline  gasoline,  and  the  emissions 
performance  of  a  hypothetical  blend  of 
baseline  gasoline  and  an  appropriate 
amount  of  the  applicable  blendstock. 
However,  the  §  80.101(g)(3)  method  is  of 
limited  use  in  that  it  only  applies  for 
refineries  that  only  produce  gasoline  by 
adding  blendstocks  to  finished  gasoline 
at  a  single  facility.  It  has  been  brought 
to  EPA's  attention  that  in  the  case  of  a 
refinery  that  also  includes  gasoline 
batches  in  its  compliance  calculations 
this  method  is  not  appropriate.  ^^  As  a 
result.  EPA  is  proposing  to  modify  the 
§  80.101(g)(3)  method  in  order  that 
blendstock  batches  may  be  included  in 
compliance  calculations  along  with 
gasoline  batches.  •* 

Under  the  proposal,  a  r^ner  would 
first  determine  the  volume  and 
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"  Under  the  §  80.101(g)(3)  method  a  refiner 
calculates,  for  each  blendstock  batch,  the  amount 
the  emissions  performance  that  the  batch  differs 
from  the  refinery's  baseline:  the  net  difference  for 
all  blendstock  batches  used  during  an  averaging 
period  must  be  zero.  In  effect,  the  blendstock 
batches  constitute  a  separate  averaging  "pool"  for 
compliance  calculation  purposes,  that  is  not  merged 
with  the  compliance  calculations  for  a  refinery's 
gasoline  batches.  As  a  result,  for  example,  the 
§8O.101(g)(3)  method  would  not  allow  a  refiner  to 
use  the  relatively  "clean"  emissions  performance  of 
ethanol  blended  with  a  refinery's  gasoline  at  a 
downstream  terminal,  to  help  meet  standards  by 
gasoline  produced  at  the  refinery. 

'*The  proposed  compliance  calculation  method 
involving  previously  certified  gasoline  (PCG), 
discussed  in  Preamble  Section  IV.C.6.,  also  would 
be  available  to  a  conventional  gasoline  refiner. 
Under  the  PCG  proposal  a  refinery's  compliance 
would  be  based  only  on  the  volume  and  properties 
of  blendstocks  thai  are  blended  by  excluding  the 
volume  and  properties  of  PCG.  However,  the  PCG 
method  requires  the  refiner  to  sample  and  test  each 
batch  of  gasoline  received,  and  each  batch  of 
gasoline  produced,  which  may  not  be  feasible 
where  oxygenate  is  blended  at  a  downstream 
terminal. 


properties  of  each  batch  of  blendstock 
used.  This  determination  would  require 
the  refiner  to  sample  and  test  each  batch 
of  blendstock  received.  However,  in  the 
case  of  oxygenates  and  butane  the 
refiner  could  use  these  blendstocks' 
normal  properties  instead  of  sampling 
and  testing  each  batch  received, 
provided  that  the  refiner  completes 
proposed  procedures,  discussed  in 
Preamble  sections  IV.F.5  and  VLB. 8, 
that  would  confirm  the  purity  of  these 
blendstocks. 

The  refiner  then  would  determine  the 
blending  rate  of  the  blendstock.  Where 
a  blendstock  batch  is  blended  into 
multiple  batches  of  gasoline,  the  refiner 
could  use  the  cumulative  blending  rate. 
For  example,  consider  a  refiner  who 
blends  reformate  into  gasoline  at  a 
terminal.  ^  If  this  refiner  receives  a 
batch  of  25,000  gallons  of  reformate,  and 
blends  this  blendstock  with  300,000 
gallons  of  gasoline,  the  blending  rate 
would  be  0,077  (25.000+325,000=0.077). 
This  would  be  true  whether  the  25,000 
gallons  of  reformate  were  blended  with 
a  single  300,000  gallon  gasoline  batch, 
or  with  six  50.000  gallon  gasoline 
batches  regardless  of  the  individual 
blending  rates  for  the  six  batches. 

However,  EPA  is  proposing  that  a 
blendstock  batch  that  is  used  to  produce 
some  gasoline  that  is  classified  as 
"summer"  and  other  gasoline  that  is 
classified  as  "winter"  would  have  to  be 
treated  as  two  separate  batches,  based 
on  the  volumes  of  blendstock  used  to 
produce  gasoline  in  these  two 
"seasonal"  categories.  In  addition,  and 
subject  to  this  seasonal  constraint.  EPA 
is  proposing  that  a  refiner  who  blends 
oxygenate  or  butane  at  a  downstream 
terminal  would  be  allowed  to  treat  as  a 
single  batch  the  volume  of  blendstock 
received  during  a  period  of  up  to  one 
month. 

Next,  the  refiner  would  calculate  the 
properties  of  a  hypothetical  gasoline, 
that  would  reflect  the  properties  that 
would  result  if  gasoline  having  the 
refinery's  "summer"  or  "winter" 
baseline  values,  as  appropriate,  were 
blended  with  the  blendstock  at  the 
blending  rate  previously  determined. 
These  properties  would  be  the  volume 
weighted  average  for  each  property. 
Although  certain  properties  such  as 
distillation  and  RVP  do  not  blend 
linearly.  EPA  is  proposing  this  approach 


as  a  reasonable  approximation  since 
there  is  no  other  method  to  more 
accurately  attribute  the  emissions  effect 
of  such  downstream  blending 
operations.  Consider  again  the  example 
of  the  refiner  blending  25,000  gallons  of 
reformate  into  300.000  of  gasoline  at  a 
terminal.  Assume  the  terminal-refinery 
is  subject  to  the  statutory  baseline,  that 
the  reformate  has  a  benzene  content  of 
2.10  vol%,  and  that  all  of  the  gasoline 
produced  using  the  reformate  is 
classified  as  "summer."  Under 
§§80.9l(b)(5){i)  and  80.45(b)(2)  the 
"summer"  benzene  statutory  baseline  is 
1.53  vol%.  The  benzene  content  for  the 
hypothetical  gasoline  blend  (Bh)  would 
be  calculated  as  1.57  vol%  using  the 
following  equation: 

(1.53  X  300.000)  +  (2.1 0  X  25,000) 


''The  terminal  in  this  situation  would  be 
classified  as  a  "refinery"  because  gasoline  volume 
is  being  produced  through  the  blending  of  non- 
oxygenate  blendstocks,  and  the  refiner  would  be 
required  to  meet  the  anti-dumping  standards  based 
on  the  volume  and  properties  of  the  blendstock 
used  at  this  refinery.  The  gasoline  used  in  the 
blending  operation  could  not  be  included  in 
compliance  calculations  because  it  would  have 
been  previously  certified. 


Bh  = 


300,000  +  25.000 


In  the  case  of  the  calculated  values  for 
sulfur  and  oxygen,  the  specific  gravities 
of  the  blendstock  and  gasoline  would  be 
included  in  the  calculation.  The 
measured  specific  gravity  of  the 
blendstock  would  be  used.  However, 
EPA  is  proposing  that  refiners  would  be 
required  to  use  a  specific  gravity  value 
of  0.749  for  "summer"  gasoline  and 
0.738  for  "winter"  gasoline,  because  a 
refiner  using  the  proposed  procedure 
normally  would  not  have  measured  the 
gasoline's  specific  gravity. 

The  emissions  performance  of  the 
hypothetical  gasoline  then  would  be 
determined  using  the  complex  model. 
Under  the  complex  model,  these  are  the 
exhaust  toxics  and  NOx  emissions 
performance,  in  mg/mi.  Like  for  other 
compliance  calculations  involving  the 
complex  model,  the  "summer"  complex 
model  would  be  used  for  gasoline 
blends  that  are  intended  for  use  in  an 
area  subject  to  an  EPA  summertime  RVP 
standard  at  a  time  these  standards  are  in 
effect,  and  that  has  an  RVP  value  that 
meets  this  standard.  The  emissions 
performance  for  all  other  gasoline 
blends  would  be  determined  using  the 
"winter"  complex  model. 

In  addition,  the  refiner  would 
determine  the  emissions  performance  of 
a  gasoline  having  the  refinery's  baseline 
values,  using  the  same  complex  model 
version — "summer"  or  "winter" — that 
was  used  to  calculate  the  emissions 
performance  of  the  hypothetical 
gasoline. 

Finally,  EPA  is  proposing  an  equation 
that  would  be  used  to  calculate  the 
emissions  performance  of  the 
blendstock  portion  of  the  hypothetical 
gasoline  blend,  called  the  "equivalent 
emissions  performance."  The  equivalent 
emissions  performance  values  for  the 
blendstock.  together  with  the  blendstock 


volume,  would  be  included  in  the 
refinery's  compliance  calculations  as  a 
separate  batch. 

Consider  again  the  example  of  the 
terminal-refiner  using  reformate,  and 
assume  the  hypothetical  gasoline  blend, 
when  evaluated  under  the  summer 
complex  model,  had  a  NOx  emissions 
performance  of  685.6  mg/mi.  Using  the 
summer  baseline  emissions  performance 
for  NOx  under  §  80.45(b)(3)  (660.0  mg/ 
mi)  and  the  blendstock  volume  fraction 
previously  calculated  (0.077),  the 
blendstock's  NOx  equivalent  emissions 
performance  (EEP)  would  be  calculated 
to  be  353.13  mg/mi  using  the  following 
equation: 


EEP  = 


660.0 -(685.6*  (1-0.077)) 


0.077 

The  refiner  in  this  example  would 
include  in  the  refinery's  annual  NOx 
emissions  performance  compliance 
calculations  a  batch  with  a  volume  of 
25,000  gallons  (the  blendstock  volume), 
and  a  NOx  emissions  performance  of 
353.13  mg/mi. 

EPA  is  proposing  that  these  changes 
to  the  blendstock  calculation  method 
would  be  effective  beginning  January  1 . 
1998.  As  a  result,  any  refiner  who  has 
elected  to  use  the  early  complex  model 
and  who  combines  blendstock  with 
previously  certified  gasoline  during  the 
1997  averaging  period  would  use  the 
current  calculation  method  in 
§  80.101(g)(3).  EPA  believes  this 
proposed  timing  is  appropriate  because 
it  avoids  the  confusion  and  difficulties 
of  reporting  that  would  result  if  refiners 
used  two  different  calculation  methods 
during  the  same  averaging  period. 

EPA  also  is  proposing  to  change  the 
organization  of  §  80.101(g),  in  order  to 
make  the  requirements  of  this 
subsection  clearer.  This  reorganization 
would  not,  in  itself,  change  the 
substantive  requirements  of  the 
subsection. 

4.  Classifying  Gasoline  as  Summer  or 
Winter  Gasoline 

(Delete  §§  80.101(g)  (5)  and  (6); 
Proposed  §80, 101(g)(3)(ii)) 

Refiners  and  importers  who  are 
subject  to  complex  model  standards  are 
required  to  determine  the  emissions 
performance  of  each  batch  of  gasoline 
using  the  "summer"  or  "winter"  version 
of  the  complex  model,  as  appropriate. 
Sections  80.101(g)  (5)  and  (6)  currently 
provide  instructions  for  classifying 
gasoline  as  either  summer  or  winter, 
based  on  the  RVP  of  the  gasoline. 
Gasoline  with  an  RVP  value  that  is  less 
than  the  value  required  under  the 
volatility  regulations  at  §  80.27  must  be 
classified  as  summer  gasoline,  and  all 


other  gasoline  must  be  classified  as 
winter  gasoline.  No  other  criteria  is 
included  in  the  regulations. 

Separate  summer  and  winter  complex 
models  are  included  in  the  regulations 
in  order  to  address  the  seasonal  factors 
that  influence  emission  levels.'"  As  a 
result,  the  summer  complex  model  is 
appropriate  for  determining  the 
emissions  only  for  gasoline  used  during 
the  summer,  which  generally 
corresponds  to  the  high  ozone  season, 
and  the  winter  complex  model  is 
appropriate  for  determining  the 
emissions  only  for  gasoline  used  outside 
the  summer.  In  consequence,  EPA 
believes  the  criteria  for  classifying 
gasoline  as  summer  versus  winter 
should  include  the  season  when  the 
gasoline  is  used,  and  not  only  the  RVP 
of  the  gasoline. 

Another  issue  regarding  the 
appropriate  seasonal  complex  model 
involves  gasoline  used  outside  the 
continental  United  States  in  areas  such 
as  Alaska,  Hawaii,  Puerto  Rico  and  the 
Virgin  Islands.  Gasoline  is  classified  as 
summer  gasoline  for  baseline  purposes, 
under  §  80.91(d)(l)(i)(A)(i),  only  when 
the  gasoline  is  "produced  and  intended 
for  sale  to  satisfy  federal  summer 
volatility  standards."  The  federal 
summer  volatility  standards,  in  §  80.27, 
apply  only  to  gasoline  used  in  the 
continental  United  States.  As  a  result, 
the  emissions  of  all  gasoline  used 
outside  the  continental  United  States 
were  calculated  using  the  winter 
complex  model  for  baseline  purposes. 

The  anti-dumping  standards  are  based 
on  a  comparison  of  the  emissions  of  a 
refinery's  gasoline  during  an  averaging 
period  with  the  refinery's  baseline 
emissions.  This  comparison  is  valid 
only  if  the  same  criteria  are  used  in  the 
baseline  and  in  the  averaging  period  for 
classifying  gasoline  as  summer  or 
winter. 

As  a  result,  under  proposed 
§  80.101(g)(3)(ii),  gasoline  would  be 
classified  as  summer  gasoline  only 
where  the  gasoline  both  meets  a  federal 
RVP  standard  under  §  80.27,  and  is 
intended  for  use  in  an  area  subject  to  the 
RVP  standards  during  the  period  these 
standards  are  in  effect.  Thus,  all 
gasoline  produced  for  use  in  the 
continental  United  States  between  May 
1  and  September  15  each  year  would  be 
classified  as  summer  gasoline.  In 
addition,  any  low  RVP  gasoline 
produced  before  May  that  is  intended  to 
"blend-down  "  the  RVP  of  gasoline 


'"The  principal  difference  between  the  summer 
and  the  winter  complex  models  is  thai  the  summer 
model  includes  evaporative  emissions,  while  the 
winter  complex  model  does  not.  Evaporative 
emissions  largely  are  a  function  of  ambient 
temperatures. 


Storage  tanks  in  advance  of  the  RVP 
season  also  would  be  classified  as 
summer  gasoline.  Lastly,  all  gasoline 
produced  for  use  outside  the  continental 
United  States,  where  the  federal  RVP 
standards  do  not  apply,  would  be 
classified  as  winter  gasoline  year-round. 

5.  Adjustment  and  Aggregation  of 
Refineries  That  Exchange  Ownership 
and  That  Are  Not  Wholly  Owned 
(§  80.101(h)) 

Section  80.101(h)  provides  that 
refiners  who  operate  more  than  one 
refinery  may  aggregate  their  refineries 
for  purposes  of  achieving  compliance 
with  the  anti-dumping  standards. 
However,  the  regulations  include  no 
instructions  regarding  whether  a  refiner 
may  aggregate  a  refinery  that  is  operated 
by  more  than  one  refiner.  EPA  is 
concerned  that  enforcement  difficulties 
could  result  if  refiners  were  allowed 
aggregation  of  refineries  with  joint 
owners.  Consider  for  example, 
hypothetical  refinery  1 ,  that  is  jointly 
owned  by  refiners  A  and  B  and 
hypothetical  refinery  2  that  is  joinUy 
owned  by  refiners  A  and  C.  In  this 
example,  refineries  1  and  2  are 
aggregated  and  these  aggregated 
refineries  fail  to  meet  the  anti-dumping 
standards.  In  this  situation  both  refiners 
B  and  C  could  argue  that  the  violation 
occurred  as  a  result  of  actions  that 
occurred  at  a  refinery  with  which  they 
were  not  involved  and  consequently 
should  not  be  liable.  In  consequence,  it 
would  be  difficult  to  establish  the  liable 
party  in  such  a  situation. 

As  a  result,  EPA  believes  that 
aggregation  should  be  available  only  for 
refineries  with  a  single  person  who 
meets  the  definition  of  "refiner"  for  the 
refinery,  or  where  the  persons  who  meet 
the  definition  of  refiner  for  multiple 
refineries  are  identical,  and  is  proposing 
to  require  this  aggregation  condition. 

Section  80. 91lf)(4)  provides 
instructions  regarding  the  adjustment  of 
aggregate  baselines  where  a  refinery  that 
is  part  of  an  aggregation  is  shut  down  or 
is  transferred  to  another  owner.  This 
section  provides  that  where  an 
aggregated  refinery  is  shut  down  or 
transferred  the  baseline  is  recalculated 
to  reflect  the  loss  of  the  shut  down  or 
transferred  refinery,  and  where  a 
refinery  is  acquired  the  acquiring  refiner 
must  make  an  aggregation  election 
regarding  the  acquired  refinery. 
However,  there  are  no  parallel 
instructions  in  §  80.101(h)  regarding 
compliance  for  an  aggregated  refinery 
that  is  shut  down  or  transferred. 

EPA  believes  the  baseline 
requirements  and  the  compliance 
requirements  regarding  aggregated 
refineries  should  be  consistent. 
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Therefore,  EPA  is  proposing  to  adopt  for 
compliance  purposes  the  instructions  in 
§  80.91(f)(4).  In  addition.  EPA  is 
proposing  to  require  that  when  a 
refinery  is  transferred  during  the  course 
of  an  averaging  period  that  each  refiner 
would  be  responsible  for  meeting 
applicable  standards  during  the  period 
it  was  the  refiner  for  the  refinery.  EPA 
also  is  proposing  that  the  aggregation 
election  for  an  acquired  refinery  would 
have  to  be  made  effective  at  the 
beginning  of  the  subsequent  averaging 
period.  This  timing  proposal  would 
minimize  the  number  of  refineries  that 
could  be  part  of  different  aggregations 
during  a  single  averaging  period,  and 
the  confusion  and  enforcement 
difficulties  that  result  from  such  a 
situation. 

6.  Elimination  of  Composite  Sampling 
and  the  Inclusion  of  Sample  Retention 
Requirements  (Current  §80.101(i)(2j; 
Proposed  §80.101(i)(l)(iii)) 

Section  80.101(i),  in  general,  requires 
that  refiners  and  importers  sample  and 
test  every  batch  of  conventional 
gasoline,  and  under  certain 
circumstances  blendstocks  used  to 
produce  conventional  gasoline,  for  the 
purpose  of  demonstrating  compliance 
with  the  requirements  of  this  subpart. 
For  the  purpose  of  meeting  this 
requirement,  refiners  and  importers 
currently  may  combine  samples  from 
more  than  one  batch  of  gasoline  for 
testing  purposes  in  accordance  with  the 
specified  protocols  under  §80.101(i)(2). 
It  was  EPA's  initial  belief  that  since  this 
procedure  was  permitted  for  the 
development  of  baseline  data,  it  would 
be  appropriate  for  demonstrating 
compliance. 

EPA  now  is  concerned  that  composite 
sampling  may  not  provide  the  accurate 
results  necessary  for  measuring 
compliance  by  refiners  and  importers 
under  the  anti-dumping  program,  and 
may  also  pose  significant  risk  with 
regard  to  the  enforcement  and  assurance 
of  compliance.  EPA's  primary  concern 
is  that  the  accuracy  of  composite 
sampling  relies  on  accurate  volumetric 
proportioning  and  blending  of 
individual  batch  samples.  Since  these 
normally  will  be  relatively  small 
volumes  of  gasoline,  there  is  a 
substantial  potential  for  inaccurate 
proportioning  and  blending.  For 
example,  one  refiner  commented  to  the 
Agency  that  the  current  compositing 
option  has  the  potential  for  causing 
inconsistent  lab  results.  EPA  now 
believes  this  is  a  difficult  process  to 
complete  accurately.  Equally  significant 
is  EPA's  concern  that  the  volume 
fractions  can  readily  be  altered,  either 
intentionally  or  inadvertently,  with 


little  or  no  backup  means  for  EPA  to 
detect  or  verify  such  alterations.  Such 
alterations  would  render  the  reported 
analyses  invalid  thus  providing  little  or 
no  assurance  of  compliance  with  this 
subpart  by  regulated  parties. 

Further,  compositing  of  samples  has 
the  potential  to  expand  the  effect  of  any 
errors  in  formulating  or  testing  a 
composite  sample.  Compliance  with  the 
conventional  gasoline  standards  is 
calculated  using  sample  test  results 
weighted  for  the  volume  of  gasoline 
represented  by  the  sample.  As  a  result, 
any  incorrect  test  result  for  a  composite 
sample  would  apply  to  the  entire 
volume  of  gasoline  represented  by  the 
composite  sample,  which  could  be  all 
gasoline  produced  during  a  month,  and 
not  just  to  the  volume  of  a  single 
gasoline  batch. 

For  the  above  reasons,  EPA  believes 
that  composite  sampling  and  analysis  as 
provided  under  §  80.101(i)(2)  is 
inappropriate.  Therefore,  EPA  is 
proposing  to  eliminate  the  sample 
compositing  option  under  §  80.101(i)(2). 
EPA's  objective  in  this  proposal  is  to 
provide  certainty  of  the  accuracy  of   ■ 
reports  of  conventional  gasoline  quality 
that  generally  are  comparable  to  the 
certainty  that  results  from  per  batch 
testing.  EPA  seeks  comments  on  the  cost 
of  this  proposal  and  other  options  that 
would  achieve  this  objective  at  a 
reduced  burden  to  regulated  parties. 

One  alternative  option  would  be  to 
require  every-batch  testing  for  certain 
parameters,  and  to  allow  parties  to  use 
composite  samples  for  other  parameters. 
In  order  to  evaluate  this  alternative 
option,  EPA  seeks  comments  on  which 
parameters  parties  normally  test  on  an 
every  batch  basis,  whether  for 
operational  or  commercial  purposes.  In 
addition,  EPA  requests  comment  on  any 
cost  savings  that  would  result  from  this 
option  as  compared  to  testing  all 
parameters  for  every  batch. 

Another  alternative  option  would 
allow  compositing,  but  with  a  cap  on 
the  volume  of  gasoline  that  could  be 
included  in  any  composite  sample.  The 
objective  of  this  alternative  option 
would  be  to  mitigate  the  cost  of 
sampling  and  testing  for  refiners, 
typically  small  refiners,  who  produce  a 
large  number  of  very  small  batches.  As 
a  result,  the  volume  cap  could  be  set  at 
the  typical  batch  size  for  a  typical 
refinery.  EPA  requests  comment  on  the 
magnitude  of  the  volume  cap  that  would 
be  appropriate  under  this  alternative 
option,  and  on  the  cost  savings  that 
would  result  from  this  option  as 
compared  to  every-batch  testing. 

In  addition,  EPA  is  concerned  that 
since  there  is  no  independent 
verification  of  the  accuracy  of  test 


results  of  individual  batches  of  gasoline, 
EPA  has  a  very  limited  ability  to 
monitor  compliance  with  the 
conventional  gasoline  requiremeats. 
Although  the  independent  sampling  and 
testing  requirement  of  the  reformulated 
gasoline  program  is  critical  to  ensuring 
compliance  with  the  stringent  RFC 
standards,  the  same  requirement  may  be 
excessive  for  the  anti-duraping  program. 
However,  EPA  believes  some  limited 
ability  to  verify  the  accuracy  of  sample 
analysis  results  is  appropriate  as  a 
means  of  encouraging  quality  control 
and  monitoring  compliance  as  a 
deterrent  to  cheating. 

Therefore,  EPA  is  proposing  a  new 
requirement  under  §80.101(i)(l)(iii)  that 
refiners  and  importers  retain  samples 
from  each  batch  of  conventional 
gasoline  produced  or  imported  for  a 
period  of  30  days  and  provide  such 
samples  to  EPA  upon  request.  EPA 
would  plan  to  periodically  request 
samples  from  individual  refiners,  either 
on  a  random  basis  or  when  it  has  reason 
to  be  suspect,  in  order  to  perform  its 
own  gasoline  quality  analyses.  This 
requirement  would  apply  to 
conventional  gasoline,  gasoline 
blendstocks  that  become  conventional 
gasoline  solely  upon  the  addition  of 
oxygenate  and  blendstocks  required  for 
compliance  calculations  purposes  under 
§  80.102(e)(2).  The  sample  retention 
requirement  would  not  apply  to 
oxygenates  blended  downstream  of  the 
refinery  or  import  facility.  The  Agency 
believes  that  refiners  and  importers 
often  retain  samples  for  some  period  for 
their  own  internal  quality  control 
purposes  and,  as  a  result,  this 
requirement  will  not  create  a 
significantly  increased  burden  for  the 
industry.  EPA  seeks  comments  on  the 
cost  or  other  impacts  of  this  proposal.  In 
addition,  EPA  seeks  comment  on  the 
cost  savings  that  would  result  if  the 
required  retention  period  were  reduced 
to  15  days. 

EPA  recognizes  that  some  refiners 
blend  conventional  gasoline  "in-line" 
and  ship  directly  to  the  pipeline 
without  transferring  completed  batches 
to  a  storage  tank.  In  this  case,  sampling 
in-line  using  a  "compositing" 
methodology  as  the  batch  is  being 
produced  is  the  only  practical  means  to 
obtain  a  representative  sample  from 
such  batches.  Today's  proposal  to 
eliminate  composite  sampling  of 
multiple  batches  would  allow  continued 
use  of  in-line  blend  compositing  within 
a  batch.  Further,  EPA  does  not  intend  to 
establish  any  formal  means  of 
petitioning  for  conventional  gasoline  in- 
line blending  as  currently  exists  for 
reformulated  gasoline  blending. 
Therefore,  EPA  believes  that  refiners 


that  blend  in-line,  without  transferring 
the  final  blend  to  a  storage  tank,  should 
continue  to  composite  in-line  provided 
they  do  so  in  accordance  with  the 
industry  established  automatic  sampling 
procedures  established  by  ASTM  D 
4177-95,  "Standard  Practice  for 
Automatic  Sampling  of  Petroleum  and 
Petroleum  Products".  The  manual 
compositing  of  samples  from  an  in-line 
blender  creates  the  same  quality  and 
compliance  concerns  discussed  earlier. 
Further,  EPA  believes  the  automatic 
sampling  requirements  proposed  under 
$  80.8(b],  and  as  referenced  in  proposed 
§  80.47  and  revised  §80.101,  already 
establish  the  procedures  required  for 
refiners  in  order  to  continue  in-line 
blending  of  conventional  gasoline. 

One  of  the  issues  surrounding  the 
elimination  of  compositing  as  a  method 
for  compliance  verification  by 
conventional  gasoline  producers  is  the 
cost  of  the  additional  testing.  EPA 
recognizes  that  the  cost  of  meeting  the 
additional  testing  requirements  by  using 
an  outside  laboratory  may  pose  a 
significant  expense  for  some  refineries 
and,  therefore,  it  would  be  preferable  if 
refiners  could  meet  their  testing 
requirements  internally.  Based  on  the 
results  of  recent  refinery  compliance 
monitoring  since  the  beginning  of  the 
RFG/Anti-diunping  program,  EPA 
believes  that  most  refiners  have 
equipment  required  to  perform  the 
regulatory  tests  at  their  refinery  except 
for  sulfur  under  the  current  regulatory 
test  method  ASTM  D  2622.  In  an  effort 
to  minimize  the  potential  cost  of  the 
additional  testing  required  through  the 
proposed  elimination  of  sample 
compositing,  EPA  examined  cost 
effective  alternative  test  methods  to 
ASTM  D  2622  available  for  determining 
sulfur  content  in  conventional  gasoline. 
EPA  has  observed  data  that  suggests  that 
ASTM  D  5453-93  ("Standard  Test 
Method  for  Determination  of  Total 
Sulfur  in  Light  Hydrocarbons,  Motor 
Fuels  and  Oils  by  Ultraviolet 
Fluorescence"),  when  properly 
calibrated  and  correlated  to  ASTM  D 
2622,  can  be  used  on  gasoline  samples 
containing  sulfur  in  the  range  typical  of 
commercial  gasoline.  EPA  is,  therefore, 
proposing  that  ASTM  D  5453-93  be 
allowed  as  an  alternative  test  method  for 
determining  sulfur  content  in 
conventional  gasoline  only  until 
September  1,  1998.  This  date  is  being 
proposed  based  on  EPA's  anticipated 
completion  of  a  performance  based  test 
method  rulemaking  as  discussed  at  61 
FR  58305,  November  13,  1996.  EPA 
requests  comment  on  the  cost  of  this 
equipment  and  whether  this  method 


provides  sulfur  test  results  comparable 
to  the  current  regulatory  method. 

7.  Imports  of  Gasoline  From  Canada  by 
Truck  (§  80. 101(i){3)) 

Under  40  CFR  80.65  (b)  and  (c),  and 
80.101(d)  and  (i),  the  requirements  that 
apply  to  imported  gasoline  apply  to 
each  batch  of  imported  gasoline 
regardless  of  the  mode  of  transportation. 
The  requirements  for  each  batch  include 
sampling  and  testing,  independent 
sampling  and  testing  for  reformulated 
gasoline,  record  keeping,  reporting  and 
attest  engagements.  Thus,  an  importer 
who  imports  gasoline  into  the  United 
States  by  truck  is  required  to  meet  these 
requirements,  including  sampling  and 
testing,  for  each  gasoline  batch,  and  in 
such  a  situation  a  batch  would  consist 
of  the  gasoline  contained  in  the  truck  if 
homogeneous  or  in  each  truck 
compartment  if  the  truck's  gasoline  is 
not  homogeneous. 

EPA  understands  that  the  every-batch 
requirements  may  be  difficult  to  meet 
when  gasoline  is  imported  by  truck, 
because  of  the  relatively  small  batch 
volumes.  As  a  result,  EPA  is  proposing 
a  limited  alternative  method  by  which 
certain  importers  could  meet  the 
requirements  for  conventional  gasoline 
that  is  imported  into  the  United  States 
via  truck.  This  proposed  approach 
would  be  limited  to  imported 
conventional  gasoline,  and  would  not 
apply  in  the  case  of  imported 
reformulated  gasoline,  t)ecause  of  the 
additional  level  of  environmental 
concern  associated  with  reformulated 
gasoline. 

This  proposed  approach  would  be 
based  on  the  importer  meeting  the 
conventional  gasoline  standards  on  a 
per-gallon  basis,  which  is  different  than 
the  normal  approach  of  meeting 
conventional  gasoline  standards  on 
average.  Per-gallon  compliance  is  being 
proposed  because  under  this  proposal 
the  importer  would  not  be  required  to 
sample  and  test  each  truck  load — each 
batch — of  imported  gasoline,  which  is 
necessary  in  order  to  demonstrate 
compliance  with  a  standard  on  average. 
Rather,  the  importer  would  be  allowed 
to  rely  on  sampling  and  testing 
conducted  by  the  operator  of  the  truck 
loading  terminal  in  Canada  or  Mexico  to 
verify  that  the  gasoline  meets  all 
conventional  gasoline  standards  that 


apply  to  the  importer. 
Fori 


example,  if  an  importer's  gasoline 
is  subject  to  the  statutory  baseline  set 
out  at  §  80.91(c)(5),  under  the  simple 
model  the  standards  for  imported 
conventional  gasoline,  specified  at 
§  80.101(b)(1),  are  the  following: 
sulhir— 422.5  ppm;  T90— 415  'F; 
olefins — 13.5  vol%;  and  exhaust 


benzene  emissions — 6.45.  Under 
§  80.101(a)  these  conventional  gasoline 
standards  are  met  on  average  over  each 
calendar  year  averaging  period.  If  this 
importer  elected  to  import  gasoline  via 
truck  under  the  proposed  approach, 
however,  the  importer  would  be 
required  to  demonstrate  that  each  gallon 
of  this  gasoline  met  each  of  these 
standards.  The  environmental 
consequences  of  this  proposal  would  be 
neutral,  because  by  meeting  the  average 
standard  on  an  every-gallon  basis  the 
standard  also  is  being  met  on  average. 

The  proposal  also  includes  the  means 
by  which  the  importer  would  be 
required  to  demonstrate  the  gasoline 
meets  the  applicable  standards  on  an 
every-gallon  basis.  The  gasoline  in  the 
storage  tank  from  which  the  importer's 
trucks  are  loaded  would  have  to  be 
sampled  and  tested  subsequent  to  each 
receipt  of  gasoline,  and  these  tests 
would  have  to  show  the  gasoline  meets 
the  applicable  standards.  This  sampling 
and  testing  could  be  conducted  by  the 
terminal  operator.  For  each  truck  load  of 
imported  gasoline  the  importer  would 
have  to  obtain  from  the  terminal 
operator  documents  that  state  the 
properties  of  the  gasoline.  The  importer 
then  would  treat  each  truck  load  of 
imported  conventional  gasoline  as  a 
separate  batch  for  purposes  of  the  record 
keeping  and  reporting  requirements. 

The  terminal  operator  in  most  cases 
would  not  be  subject  to  United  States 
laws,  so  the  proposal  contains 
safeguards  that  are  intended  to  ensxire 
the  gasoline  in  fact  meets  the  applicable 
standards.  First,  the  importer  would  be 
required  to  conduct  an  independent 
program  of  quality  assurance  sampling 
and  testing  of  the  gasoline  dispensed  to 
the  importer.  This  sampling  and  testing 
would  have  to  be  at  a  rate  specified  in 
the  proposed  regulations,  and  the 
sampling  would  have  to  t>e 
unannounced  to  the  terminal  operator. 
In  addition,  EPA  inspectors  would  have 
to  be  given  access  to  conduct 
inspections  at  the  truck  loading  terminal 
and  at  any  laboratory  where  samples 
collected  pursuant  to  this  proposed 
approach  are  analyzed.  These 
inspections  could  be  unarmoimced,  and 
would  include  sampling  and  testing, 
and  record  reviews. 

EPA  previously  has  allowed 
conventional  gasoline  to  be  imported  by 
truck  in  a  marmer  that  essentially  is 
identical  to  the  option  now  being 
proposed,  in  guidance  included  in 
Reformulated  Gasoline  and  Anti- 
Dumping  Questions  and  Answers 
(October  29,  1994).  EPA's  experience 
since  this  guidance  was  issued  has  been 
that  the  approach  facilitates  imports  of 
conventional  gasoline  by  truck,  and  that 
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the  sampling  and  testing  requirements 
are  appropriate  enforcement  safeguards. 

EPA  requests  comment  on  this 
proposed  approach  for  parties  who 
import  conventional  gasoline  via  truck. 
In  particular.  EPA  requests  comment  of 
the  proposed  provisions  that  deal  with 
requirements  that  apply  to  persons 
located  outside  the  United  States,  and  to 
the  need  for  EPA  inspectors  to  conduct 
inspections  at  terminals  located  outside 
the  United  States. 

8.  Butane  Blending  Issue  {§  80.101(i)(4)) 

The  addition  of  blendstock,  including 
butane,  to  reformulated  or  conventional 
gasoline  constitutes  the  production  of 
gasoline,  with  the  result  that  such  a 
blender  is  considered  a  refiner  under 
the  reformulated  and  conventional 
gasoline  regulations,  who  is  subject  to 
all  standards  and  requirements  that 
apply  to  refiners.  These  requirements 
include  meeting  the  standards 
applicable  to  reformulated  and 
conventional  gasoline,  sampling  and 
testing,  record  keeping,  and  reporting. 
Under  §§  80.65(i)  and  80.101(e)(1)  the 
reformulated  or  conventional  gasoline 
with  which  the  blendstock  is  blended 
must  be  excluded  from  the  blender- 
refiner's  compliance  calculations.  In 
effect,  the  reformulated  and 
conventional  gasoline  standards  must  be 
met  based  on  the  blendstock  properties 
alone.  Under  §80.101(i)(l)(i),  refiners 
who  produce  conventional  gasoline  by 
combining  blendstock  with  previously- 
certified  conventional  gasoline  may 
determine  compliance  with  the  anti- 
dumping standards  by  sampling  and 
testing  the  blendstock  following  each 
receipt  of  blendstock. 

EPA  understands  that  butane  is  a 
blendstock  that  historically  has  been 
blended  with  gasoline,  particularly  in 
the  wintertime.  This  butane  blending 
occurs  in  part  because  butane  increases 
the  volatility  of  gasoline,  and  the 
commercial  specifications  for 
wintertime  gasoline  allows  (or  requires) 
higher  volatility  levels  than  for 
summertime  gasoline.  In  addition,  there 
are  economic  reasons  for  blending 
butane,  because  butane  generally  costs 
less  than  gasoline.  Butane  generally  is 
not  blended  with  gasoline  that  will  be 
used  during  the  high  ozone  season  (May 
1  through  September  15),  because  the 
increased  volatility  of  gasoline  blended 
with  butane  could  violate  the  federal  or 
state  volatility  standards  that  apply 
during  that  period. 

EPA  understands  that  a  significant 
impediment  to  blending  butane  into 
gasoline  outside  the  high  ozone  season 
is  the  requirement  that  refiners  must 
sample  each  batch  of  conventional  or 
reformulated  gasoline  produced,  or  in 


the  case  of  conventional  gasoline 
sampling  each  batch  of  blendstock.  This 
sampling  requirement  interferes  with 
butane  blending  because  butane 
typically  arrives  at  blend  terminals,  and 
is  blended  in  relatively  small  quantities. 
As  a  result,  a  butane  blending  operation 
would  be  required  to  sample  at  a 
frequency  that  could  be  restrictive  for 
some  parties. 

In  the  case  of  butane  blending  into 
conventional  gasoline  that  occurs 
outside  the  high  ozone  season,  EPA 
believes  there  may  be  little  adverse 
environmental  impact  provided  that  the 
butane  is  of  sufficient  purity,  and  that 
much  of  the  butane  used  for  blending 
with  gasoline  is  of  such  purity. 
However,  ozone  is  of  environmental 
concern  during  the  "shoulder"  periods 
immediately  preceding  and  immediately 
following  the  high  ozone  season,  and 
the  increased  RVP  from  butane  that  is 
blended  during  the  shoulder  periods 
may  cause  adverse  environmental 
impacts  particularly  in  ozone  non- 
attainment  areas. 

Nevertheless,  EPA  is  proposing  an 
alternative  sampling  and  testing  option 
that  would  be  available  to  parties  who 
blend  butane  into  conventional  gasoline 
that  is  used  outside  the  high  ozone 
season.  Under  this  proposed  option  a 
party  who  blends  butane  into 
conventional  gasoline  would  continue 
to  be  classified  as  a  refiner,  and  would 
be  liable  for  all  refiner  requirements. 
However,  the  blender  would  have  an 
additional  sampling  and  testing  option. 
The  blender-refiner  would  be  able  to 
demonstrate  compliance  with  the 
conventional  gasoline  standards  on  the 
basis  of  the  butane  specifications 
provided  by  the  butane  supplier,  subject 
to  certain  conditions  that  are  specified 
in  the  proposed  regulations. 

EPA  is  not  proposing  that  parties  who 
blend  butane  into  REG  would  be  able  to 
use  this  relaxed  approach  to  sampling 
and  testing  because  of  concern  for 
adverse  environmental  impacts  during 
the  shoulder  periods.  If  butane  blending 
with  RFG  were  made  more  convenient, 
as  is  proposed  for  conventional 
gasoline,  an  increase  in  the  volatility  of 
RFG  during  the  high  ozone  season's 
shoulder  periods  could  result. 

EPA  requests  comment  on  the 
potential  for  adverse  environmental 
effects  from  butane  blending  with 
conventional  gasoline  during  the 
shoulder  periods,  particularly  at 
terminals  serving  non-RFG  ozone  non- 
attainment  areas,  and  whether  any  such 
potential  would  be  reason  for  EPA  to 
decline  to  promulgate  the  proposed 
regulatory  changes  to  facilitate  butane 
blending  with  conventional  gasoline.  In 
particular,  EPA  requests  comment  on 


whether  the  flexibility  for  butane 
blending  with  conventional  gasoline 
should  be  limited  to  terminals  serving 
areas  that  are  in  attainment  for  ozone, 
which  would  be  consistent  with  the 
decision  to  not  propose  change  to 
facilitate  butane  blending  with  RFG.  In 
addition,  EPA  requests  comment  on 
whether  butane  blending  with 
conventional  gasoline  should  be 
facilitated  only  during  a  period  that  is 
outside  the  high  ozone  season  plus  a 
shoulder  period — for  example,  between 
October  15  through  March  31  each  year. 

EPA  previously  has  allowed  butane 
blending  in  a  manner  that  essentially  is 
identical  to  the  option  now  being 
proposed,  in  guidance  included  in 
Reformulated  Gasoline  and  Anti- 
Dumping  Questions  and  Answers 
(October  3,  1994).  EPA's  experience 
since  this  guidance  was  issued  has  been 
that  the  approach  facilitates  butane 
blending  with  conventional  gasoline, 
and  that  certification  mechanisms  are 
appropriate. 

EPA  requests  comment  on  this 
proposal  to  relax  the  sampling  and 
testing  associated  with  blending  butane 
with  conventional  gasoline.  In  addition, 
EPA  requests  comment  on  the  proposal 
that  this  additional  fiexibility  not  be 
extended  to  butane  blending  with 
reformulated  gasoline. 

C.  Controls  Applicable  to  Blendstocks 
(§80.102) 

Under  the  anti-dumping  program 
refiners  are  required  to  track  the  volume 
of  certain  blendstocks  produced  and 
transferred  to  others  and  to  include 
blendstocks  in  their  compliance 
calculations  if  the  blendstock  volume 
exceeds  certain  thresholds.  The  purpose 
of  these  blendstock  requirements  is  to 
prevent  a  particular  form  of  "gaming": 
transferring  blendstock  produced  at  a 
refinery  with  a  baseline  more  stringent 
than  the  statutory  baseline  to  a  refinery 
with  the  statutory  baseline  to  be 
blended  into  gasoline  in  order  that  the 
blendstock  would  be  subject  to  more 
lenient  standards.  See  the  discussion  at 
59  FR  7801  (February  16,  1994). 

As  a  result  of  comments  received  bom 
industry  since  the  anti-dumping 
program  began,  EPA  now  is  proposing 
several  modifications  to  the  blendstock 
tracking  and  accounting  requirements. 

1.  Blendstock  Tracking  for  Refineries 
With  the  Statutory  Baseline 
(§80.102(n(l)(i)) 

Section  80.102(f)(l)(i)  exempts  a 
refinery  with  a  baseline  less  stringent 
than  the  statutory  baseline  from 
blendstock  tracking.  However,  the  form 
of  gaming  that  is  the  focus  of  blendstock 
tracking  also  is  not  possible  in  the  case 
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of  a  refinery  with  ■  baseline  that  is  equal 
to  the  statutory  baseline,  and  EPA 
believes  the  omission  of  such  refineries 
from  the  §  80.102(f)(l)(i)  exemption  was 
an  error  at  the  time  this  section  was 
promulgated.  As  a  result.  EPA  is 
proposing  to  add  refineries  with  the 
statutory  baseline  to  the  §  80.102(f)(l)(i) 
exemption. 

2.  Products  That  May  Be  Excluded  From 
the  Blendstock  Tracking  Requirements 
(§  80.102(a)) 

Categories  of  blendstock  that  are 
imlikely  to  be  involved  in  the 
blendstock  gaming  scenario  are  exempt 
from  the  blendstock  tracking 
requirements.  Thus,  for  example,  the  list 
of  applicable  blendstocks  that  must  be 
tracked  under  §  80.102(a)  is  limited  to 
blendstocks  that  adversely  impact  air 
quality;  §  80.102(d)(3)  excludes  from 
blendstock  tracking  those  blendstocks 
that  are  not  likely  to  be  used  for 
conventional  gasoline  blending;  and 
§  80.102(f)  exempts  certain  parties  with 
limited  blendstock  production  volume 
from  blendstock  accounting. 

EPA  now  believes  that  the  blendstock 
tracking  requirements  could  be  further 
limited  without  jeopardizing  the 
environmental  purpose  of  this  section. 
The  proposed  changes  relate  to 
petroleum  products  that  would  be 
unlikely  candidates  for  conventional 
gasoline  blending.  EPA  believes  that 
petroleiun  products  with  an  initial 
boiling  point  less  than  75  °F  or  an  end 
point  greater  than  450  "F  are  not 
suitable  for  gasoline  blending  and. 
therefore,  could  be  excluded  from  the 
category  of  blendstocks  that  refiners 
must  track.  As  a  result,  EPA  is 
proposing  to  exclude  products  with 
these  boiling  ranges  firom  blendstock 
tracking. 

EPA  also  now  believes  that  certain 
highly  refined  or  pure  grade  petroleiun 
products  are  luilikely  to  be  used  for 
gasoline  blending,  and  that  these 
products  can  be  identified  by  price  or 
tendered  voliune.  For  example,  EPA 
believes  that  where  a  petroleum  product 
is  sold  at  a  price  that  is  100%  above  the 
market  price  of  regular  conventional 
gasoline  it  is  unlikely  the  purchaser  will 
use  the  product  for  blending  gasoline. 
Similarly.  EPA  believes  that  products 
tendered  in  volumes  less  than  1 ,000 
gallons  are  unlikely  to  be  used  in 
gasoline  blending.  Therefore,  EPA  is 
proposing  to  exempt  products  that  meet 
either  of  Uiese  criteria  from  the 
blendstock  tracking  reqtiirements. 
Further,  blendstocks  for  which  the 
refiner  has  evidence  are  used  to  produce 
RFG  need  not  l>e  included  in  the  ratio 
calculations.  EPA  is  proposing  that  such 


products  also  be  excluded  under 
§80.102(dK3). 

3.  Inclusion  of  Products  in  the 
Blendstock  to  Gasoline  Ratio 
Calculations  (§  80.102(d)  (1)  and  (2)) 

As  discussed  previously  imder  the 
compliance  baseline  calculations, 
oxygenates  added  to  either  conventional 
gasoline  or  RBOB  had  been  previously 
excluded  from  such  calculations.  EPA 
now  believes  such  products  are 
significant  to  the  total  volume 
considerations  of  a  refiner  and  for 
consistency  should  be  included  in  the 
blendstock  to  gasoline  ratio  calculations 
as  well.  EPA,  therefore,  is  proposing  in 
§§  80.102(d)  (1)  and  (2)  that  oxygenates 
blended  downstream  into  conventional 
gasoline  imder  §80.181(dK4)(ii)  and 
oxygenates  added  to  RBOB.  as 
determined  under  §  80.65(e)(lKii).  be 
included  in  the  denominator  of  the 
compliance  year  ratio  calculations. 

4.  Exclusion  of  Products  From  the 
Blendstock  Accounting  Requirements 
(§  80.102(d)(3)). 

Section  80.102(d)(3)  exempts  certain 
categories  of  petroleum  products  from 
the  blendstock  tracking  requirements, 
where  the  product's  use  makes 
blendstock  tracking  in^propriate.  For 
example,  petroleum  products  are 
exempt  from  blendstock  tracking  if  the 
products  are  exported,  are  used  as  a 
refinery  feedstock,  or  are  transferred 
between  aggregated  refineries.  Under 
§  80.102(e)  a  party  that  has  exceeded 
certain  blendstock  voliune  thresholds  is 
required  to  include  all  blendstocks  in  its 
compliance  calculations,  and  the 
exemptions  under  §  80.102(d)(3)  are  not 
applied. 

ePA  now  believes  the  exemptions  in 
§  80.102(d)(3)  also  should  apply  to  the 
blendstock  accounting  requirements, 
under  the  same  rationale  that  justifies 
these  exclusion  under  blendstock 
tracking,  and  is  proposing  this  change  to 
the  blendstock  accounting  requirements 
under  §  80.102(e). 

5.  Attest  Engagements  Involving 
Aggregated  Refineries  (§  80.102 
Introductory  Text  and  §§80.102  (b)  and 
(c):  Subpart  F) 

Section  80.101(hM2Niii)  states  that  the 
aggregation  election  applies  to  the 
blendstock  tracking  requirements,  and 
§  80.102(d)(3)(iv)  exempts  bom 
blendstock  tracking  the  blendstocks  that 
are  transferred  between  aggregated 
refineries.  However,  EPA  believes  that 
for  purposes  of  conducting  attest 
engagements  under  subpart  F,  the  attest 
engagements  should  be  conducted 
separately  for  each  refinery,  but  this 
refinery-specific  approach  to  blendstock 


tracking  attest  procedures  is  not  clear  in 
§  80.102  or  in  subpart  F. 

The  attest  requirements  are  organized 
around  individual  refineries,  and  it 
would  create  unnecessary  complications 
to  require  a  different  organization  only 
for  the  purpose  of  reviewing  compliance 
with  the  blendstock  tracking 
requirements.  As  a  result.  EPA  is 
proposing  to  clarify  the  attest 
procedures  in  Subpart  F  to  clarify  that 
blendstock  tracking  attest  procedures 
must  be  conducted  separately  for  each 
refinery.  In  the  case  of  aggregated 
refineries  the  blendstock  tracking  attest 
procedures  would  be  separately 
performed  for  each  refinery,  taking  into 
account  the  blendstock  transfers  to 
refineries  in  the  same  aggregation.  If 
each  refinery  in  an  aggregation 
separately  satisfies  the  blendstock 
tracking  requirements,  then  EPA 
believes  the  aggregated  refineries  would 
have  satisfied  these  requirements 
overall. 

D.  Record  Keeping  Requirements 
(§80.104) 

EPA  is  proposing  to  modify  §  80.104 
to  clarify  that  batch  information  must '  e 
kept  for  oxygenate  blended  downstreara 
of  a  refinery  where  the  oxygenate  is 
included  in  the  refinmy's  compliance 
calculations. 

In  addition.  EPA  is  proposing  record 
keeping  requirements  that  would  apply 
in  the  case  of  imported  GTAB,  that 
would  reflect  the  physical  movement  of 
GTAB  to  the  point  of  blending  to 
produce  gasoline.  [See  Preamble  Section 
V.C.  concerning  requirements  for  GTAB 
generally.) 

E.  Reporting  Requirements  (§80.105) 

1.  Modification  of  Information  That 
Must  Be  Reported  (§  80.10S(aK5Miv)) 

Section  80.105  requires  refiners  and 
importers  to  report  various  information 
regarding  each  batch  of  conventional 
gasoline  produced  or  imported  during 
the  averaging  period.  This  includes  the 
grade  of  the  gasoline  produced. 
§80.105(a)(5)(iv).  EPA  now  believes  it  is 
unnecessary  to  include  this  grade 
information  in  reports  to  EPA,  and  is 
proposing  to  eliminate  this  reporting 
requirement 

In  addition,  EPA  now  believes  that  in 
the  case  of  ethanol  batches  it  is 
unnecessary  to  include  the  ethanol 
properties  in  the  batch  report  to  EPA. 
because  the  properties  of  a  pure 
compound,  such  as  ethanol,  are  known. 
Therefore,  EPA  is  proposing  to 
eliminate  the  requirement  that  parties 
report  the  properties  of  ethanol. 


37370 


Federal  Register  /  Vol.  62.  No.  133  /  Friday.  July  11.  1997  /  Proposed  Rules 


2.  Date  for  Submission  of  Attest 
Engagement  Reports  (§  80.105(c)) 

Section  80.105(c)  requires  that  attest 
engagement  reports  involving 
conventional  gasoline  must  be 
submitted  by  May  30  each  year. 
However,  §80.75(m)  requires  that  attest 
engagement  reports  for  RFC  must  be 
submitted  by  May  31  each  year.  This 
inconsistency  in  reporting  deadlines 
was  inadvertent  when  these  sections 
were  promulgated,  and.  as  a  result,  EPA 
is  proposing  to  conform  the  dates  by 
adopting  May  31  as  the  deadline  for 
submitting  conventional  gasoline  attest 
reports. 

Vn.  Attest  Engagements 

Under  §§  80.65(h),  80.75{m),  and 
80.105(c)  refiners  and  importers,  and 
reformulated  gasoline  oxygenate 
blenders  who  achieve  compliance  on 
average,  are  required  to  commission  an 
audit  each  year  to  review  compliance 
with  certain  requirements  of  the 
reformulated  gasoline  and  anti-dumping 
program.  The  audit  requirements  are 
specified  in  40  CFR  part  80,  subpart  F. 
Under  these  regulations  the  auditor 
evaluates  compliance  with  the  specified 
requirements  by  completing  audit 
procedures,  called  "agreed  upon 
procedures."  that  are  included  in  the 
regulations  for  each  requirement — the 
auditor  "attests"  to  the  results  of  the 
agreed  upon  procedures.  As  a  result,  the 
overall  audit  is  called  an  "attest 
engagement." 

EPA  now  is  proposing  a  number  of 
changes  to  the  attest  engagement 
requirements. 

1.  Modified  Agreed  Upon  Procedures 
(§§80.128  and  80.129;  Proposed 
§§80.133  and  80.134)) 

The  agreed  upon  procedures  for 
refiners  and  importers  are  specified  in 
§  80.128,  and  for  oxygenate  blenders  in 
§80.129.  In  addition,  the  headnotes  of 
§  80.128  allow  parties  to  satisfy  the 
attest  engagement  requirement  using 
other  agreed  upon  procedures  if  the 
party  obtains  prior  approval  from  EPA. 

EPA  received  comments  from 
industry,  and  from  auditors  who 
conducted  attest  engagements  under 
this  program,  that  the  agreed  upon 
procedures  in  §§  80.128  and  80.129 
should  be  modified  in  order  to  be  more 
efficient.  Moreover,  a  group  of  auditors 
who  were  working  in  this  area  convened 
under  the  auspices  of  the  American 
Institute  of  Certified  Public  Accountants 
(AICPA)  to  develop  new  attest 
procedures.  This  group  submitted 
modified  attest  procedures  to  EPA  in 
January  1996.  and  asked  EPA  to  approve 
these  procedures  for  use.  On  March  15, 


1996.  EPA  approved  use  of  the  attest 
procedures  AICPA  submitted,  with 
certain  modifications,  under  the 
authority  of  §80.128.  EPA  now  is 
proposing  to  include  these  modified 
attest  procedures  in  the  regulations. 

The  modified  attest  procedures  do  not 
differ  significantly  in  substance  from  the 
procedures  in  §§80.128  and  80.129.  The 
principal  difference  between  the 
modified  attest  procedures  and  the 
procedures  in  §§80.128  and  80.129  is 
that  the  modified  procedures  includes 
criteria  for  identifying  when  certain 
attest  procedxires.  or  categories  of  attest 
procedures,  are  unnecessary  for  a 
particular  attest  engagement.  For 
example,  attest  procedures  address  the 
blendstock  tracking  requirements  under 
§80.102.  Under  §80.128.  the  auditor  is 
required  to  complete  a  full  slate  of  attest 
procedures  that  scrutinize  each  category 
of  blendstocks  relevant  to  the  §  80.102 
requirements.  Under  the  modified  attest 
procedures  for  blendstock  tracking, 
however,  the  procedures  are  arranged  in 
a  sequence  that  allows  the  auditor  to 
identify  categories  of  blendstock 
tracking  attest  procedures  that  are 
unnecessary,  and  to  avoid  conducting 
these  procedures. 

These  modified  attest  procedures 
were  used  successfully  by  numerous 
auditors  for  attest  engagements  for  the 
1995  reporting  period. 

The  modified  attest  procedures  also 
include  definitions  not  included  in  the 
original  procedures,  but  these 
definitions  do  not  chemge  the  substance 
of  the  original  procedures.  However,  in 
today's  version  of  the  modified  attest 
procedures,  EPA  is  proposing  a  new 
definition  for  "laboratory  analysis"  that 
would  constitute  a  substantive  change. 

Under  both  the  original  and  modified 
attest  procedures,  auditors  are  required 
to  review  laboratory  analysis  results  of 
various  types,  and.  inter  alia,  compare 
the  results  with  reports  to  EPA.  The 
form  of  the  laboratory  analysis  results 
that  an  auditor  must  review  has  not 
been  specified,  however.  EPA  has 
learned  that,  as  a  result,  auditors  often 
review  only  a  company's  laboratory 
analysis  results  as  transcribed  into  the 
computer  system  used  to  calculate 
compliance  with  standards.  EPA  has 
found  through  its  own  audits  of  refiners 
and  importers,  however,  that  the 
original  laboratory  results  and  the 
results  recorded  in  a  computer  system 
sometimes  are  different.  These 
differences  often  result  fr^m  simple  data 
entry  errors,  although  on  occasion  the 
reason  for  the  difference  is  less  benign. 
As  a  result.  EPA  is  proposing  that  where 
attest  procedures  call  for  the  review  of 
a  laboratory  analysis  result,  the  auditor 
would  be  required  to  review  the  original 


laboratory  result.  Thus,  for  example,  in 
the  case  of  a  testing  apparatus  that 
generates  a  printout  of  the  test  results, 
only  review  of  this  printout  would 
satisfy  an  attest  procedure  that  calls  for 
review  of  the  laboratory  result,  or  where 
test  results  are  first  recorded  in  the 
chemist's  laboratory  log  book,  only 
review  of  this  log  book  would  satisfy  the 
requirement.  Review  of  a  transcribed 
version  of  these  original  test-results 
would  not  suffice. 

This  proposed  definition  of  laboratory 
analysis  is  consistent  with  the  proposed 
change  to  the  record  keeping 
requirement  dealing  with  laboratory 
analyses,  discussed  above,  that  requires 
parties  to  keep  copies  of  original  test 
results. 

EPA  is  proposing  that  the  original 
attest  procedures  in  §§  80.128  and 
80.129  would  continue  to  be  available 
as  alternatives  to  the  attest  procedures 
now  being  proposed,  but  only  through 
the  attest  for  the  1997  reporting  period. 
Under  this  proposal,  only  the  attest 
procedures  in  proposed  §§  80.133  and 
80.134  could  be  used  to  meet  the  attest 
engagement  requirements  beginning 
with  the  attest  engagements  for  the  1998 
reporting  period. 

EPA  is  proposing  to  phase  out  the 
original  attest  procedures  because  we 
believe  the  modified  attest  procedures    . 
are  superior,  and  ultimately  should  be 
used  for  all  attest  engagements.  In 
addition,  EPA  believes  oversight  of  the 
attest  requirement,  including  reviews  of 
attest  reports,  would  be  more  efficient  if 
all  attest  engagements  were  based  on  the 
same  agreed  upon  procedures. 
Nevertheless,  EPA  requests  comment  on 
whether  the  original  attest  procedures 
should  be  available  for  use  indefinitely. 

In  addition,  EPA  is  proposing  that 
during  the  period  when  both  the 
original  and  the  modified  attest 
procedures  are  available  parties  would 
be  required  to  use  either  the  original 
attest  procedures  for  refiners  and 
importers  under  §80.128  in  its  entirety, 
or  the  modified  attest  procedures  for 
refiners  and  importers  under  §  80.133  in 
its  entirety.  A  party  would  not  be 
allowed  to  use  a  mixture  of  attest 
procedures  from  §80.128  and  §8».133. 
Similarly,  an  oxygenate  blender  would 
be  required  to  use  the  attest  procedures 
in  §  80.129  or  in  §  80.134.  and  could 
mix  attest  procedures  from  both 
sections.  The  reason  for  this  constraint 
is  that  the  different  attest  procedure 
sections  contain  different  requirements 
that  are  organized  differently,  and.  at 
least  in  part,  the  logic  of  the  sections 
would  be  lost  if  these  sections  are  not 
completed  in  their  entirety. 
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2.  Agreed  Upon  Procedure  Reports 
(§  80.130(a)) 

Section  80.130  requires  the  CPA  or 
CLA  who  conducts  an  attest  engagement 
to  issue  a  report  that  summarizes  the 
procedures  performed  and  findings.  The 
regulations  do  not  specify  greater  detail 
of  what  must  be  included  in  an  attest 
report,  however.  EPA  now  believes  it  is 
necessary  to  specify  certain  items  of 
information  that  should  be  included  in 
each  attest  engagement  report.  This 
conclusion  by  EPA  results  from  its 
review  of  the  first  attest  engagement 
reports,  for  the  1995  reporting  period, 
that  were  submitted  to  EPA  at  the  end 
of  May,  1996.  These  attest  reports  varied 
significantly  in  the  amount  of  detail  that 
was  included,  but  many  reports  were 
too  scant  to  allow  any  meaningful 
review  by  EPA.  In  fact,  some  attest 
reports  stated  simply  that  the  attest 
engagement  had  been  conducted,  and 
nothing  more. 

The  purpose  of  the  attest  engagement 
reports  is.  at  least  in  part,  to  enable  the 
regulated  party,  and  EPA,  to  gauge 
whether  the  attest  engagement  was 
properly  performed  through  a  review  of 
the  report,  and  in  the  case  of  findings, 
to  put  those  findings  into  perspective 
including  whether  the  findings  raise 
issues  regarding  compliance  by  the 
refiner  or  importer.  Where  the  attest 
report  includes  none  of  the  details  of  the 
procedures  completed,  this  review  is 
not  possible.  As  a  result  EPA  now  is 
proposing  certain  information  about 
each  attest  engagement  that  must  be 
included  in  all  attest  engagement 
reports. 

Initially,  EPA  is  proposing  that  attest 
engagement  reports  would  have  to 
identify  who  conducted  the  attest 
engagement,  and  give  a  telephone 
number  of  the  auditor.  This  would 
allow  EPA  to  easily  contact  the  auditor 
in  case  questions  arise.  In  addition,  the 
report  would  have  to  identify  the 
company  and  facility  that  was  the 
subject  of  the  audit. 

More  substantively,  attest  engagement 
reports  would  be  required  to  include  the 
volumes  of  gasoline,  and  the  number  of 
batches,  ascertained  during  the 
engagement  in  various  categories. 
Auditors  are  required  to  verify  the 
volume  and  batch  number  information, 
so  this  information  is  easily  available  to 
the  auditor  for  inclusion  in  the  report. 
EPA  believes  the  required  volume  and 
batch  information  could  be  included  in 
the  report  in  the  form  of  a  simple  table, 
which  would  require  little  effort  to 
prepare. 

In  numerous  instances  the  attest 
procedures  require  the  auditor  to  obtain 
listings  of  all  documents  in  various 


categories,  and  to  review  in  more  detail 
a  random  sampling  of  the  documents. 
The  procedures  tut  selecting  these 
samples  are  specified  in  §  80.127.  EPA 
is  proposing  that  for  each  occasion 
when  such  a  sample  is  selected,  the 
audit  report  would  be  required  to 
include  certain  details  of  this  sampling 
process,  including  the  size  of  the 
population  being  sampled,  the  size  of 
the  sample  selected,  and  the  method 
used  to  ensure  the  sample  was 
randomly  selected.  Inclusion  of  these 
details  would  enable  EPA  to  verify  that 
the  sampling  was  properly  completed, 
and  to  put  in  better  perspective  any 
findings  that  result  from  the  auditor's 
review  of  the  sample. 

3.  Attest  Engagement  Document 
Retention  (§  80.130(b)) 

Section  80.130(b)  currently  requires 
CPAs  and  CIAs  who  conduct  attest 
engagements  to  retain  "all  records 
pertaining  to  the  performance  of  each 
agreed  upon  procedure  and  pertaining 
to  the  creation  of  the  agreed  upon 
procedures  report*   *   *."  EPA's  normal 
practice  when  conducting  an 
enforcement  audit  of  a  refiner,  importer 
or  oxygenate  blender  is  to  include  an 
audit  of  the  attest  engagement,  to  ensure 
the  engagement  was  completed  as 
required.  These  audits  of  attest 
engagements  require  EPA  to  review  the 
auditor's  audit  records. 

During  the  course  of  conducting  these 
enforcement  audits,  however.  EPA 
discovered  that  many  auditors  retained 
a  scant  record  of  the  conduct  of  their 
attest  engagements.  This  absence  of 
more  comprehensive  documentation 
made  EPA's  audits  of  the  attest 
engagements  more  difficult. 

As  a  result,  EPA  is  proposing  more 
specific  regulatory  requirements 
regarding  the  documents  that  auditors 
would  be  required  to  retain.  The  first 
category  would  be  documents  the 
auditor  reviews  that  are  created  by  the 
company  that  is  the  subject  of  the  attest 
engagement.  These  company-created 
documents  include  laboratory  analyses, 
inventory  reconciliations  and  product 
transfer  documents.  The  second 
category  would  be  documents  prepared 
by  the  auditor  during  the  course  of  the 
attest  engagement  that  summarize  the 
conduct  and  work  product  of  the  attest 
engagement,  commonly  called  "work 
papers."  The  third  category  would 
include  computer  data  and/or  the  input, 
output  and  results  of  computer 
programs  used  by  the  auditor  to  conduct 
the  audit.  The  last  category  would  be 
correspondence  between  the  auditor 
and  the  company  being  audited  on  the 
subject  of  the  attest  en^geraent. 


EPA  believes  the  proposed  record 
retention  requirements  would  not 
expand  the  current  record  retention 
requirements,  which  apply  to  "all" 
records  pertaining  to  attest 
engagements.  The  proposed 
requirements  merely  clarify  that  certain 
records  are  in  the  scope  of  the  records 
EPA  intends  that  auditors  should  retain. 

4.  Attest  Procedures  for  GTAB 
(Proposed  §80.131) 

EPA  is  proposing  procedures  by 
which  importers  may  treat  imported 
gasoline  as  blendstock  ("gasoline  treated 
as  blendstock"  or  "GTAB")  in  proposed 
§  80.83.  As  a  result.  EPA  also  is 
proposing  attest  procedures  that  would 
apply  in  the  case  of  an  importer  who 
utilizes  the  GTAB  option.  The  proposed 
GTAB  attest  procedures  foUow  the 
general  model  of  the  attest  procedures 
included  in  §§80.128.  80.129.  80.133 
and  80.140.  In  particular,  the  at.est 
procedures  proposed  for  GTAB  would 
instruct  the  auditor  to  track  the 
movement  of  a  portion  of  the  GTAB 
batches  to  ensure  the  movement  and 
subsequent  use  of  the  GTAB  is 
consistent  with  the  GTAB  requirements. 

5.  Attest  Procedures  for  Refiners  With 
In-Line  Blending  Waivers  From 
Independent  Sampling  and  Testing 
(§  80.65(f);  Proposed  §80.132) 

Under  §  80.65(f)  refiners  and 
importers  of  reformulated  gasoline  are 
required  to  carry  out  a  program  of 
independent  sampling  and  testing,  with 
one  exception.  This  exception  applies  in 
the  case  of  a  refiner  who  has  obtained 
an  EPA-approved  waiver  from  the 
independent  sampling  and  testing 
requirements  on  the  basis  of  producing 
reformidated  gasoline  using  an 
appropriately  sophisticated  computer- 
controlled  in-line  blending  operation 
(an  "in-line  blending  waiver").  See. 
§  80.65(f)(4).  In  addition,  under 
§  80.65(f)(4){ii)  any  refiner  with  an  in- 
line blending  waiver  is  required  to  carry 
out  an  independent  audit  of  each  batch 
produced  using  the  in-line  blending 
operation.  These  audits  constitute  a 
check  on  the  reported  gasoline 
properties  for  in-line  blended  gasoline, 
which  is  a  surrogate  for  the  independent 
sampling  and  testing  required  for 
gasoline  not  produced  under  an  in-line 
blending  waiver. 

The  current  regulations  do  not 
adequately  describe  the  scope  of  in-line 
blending  audits,  however,  and  EPA  is 
concerned  that  the  in-line  blending 
audits  refiners  have  conducted  have  not 
been  sufficienUy  comprehensive.  As  a 
result,  EPA  is  proposing  attest 
procedures  that  would  have  to  be 
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conducted  for  any  refiner  with  an  in- 
line blending  waiver. 

All  in-line  blending  waivets  that  EPA 
has  granted  require  the  refiner  to  collect 
a  volumetrically  proportional  composite 
sample  of  each  batch  of  in-line  blended 
gasoline.  This  sample  is  collected  using 
an  automatic  sampling  apparatus  that 
collects  a  portion  of  the  gasoline  being 
produced  during  the  entire  blending 
period,  that  is  proportional  to  the 
volume  of  gasoline  being  produced  any 
time.  The  refiner  is  required,  by  the 
terms  of  its  waiver,  to  use  the  analysis 
of  this  composite  sample  as  the  basis  of 
the  report  to  EPA  of  the  batch 
properties,  i.e.,  as  the  "certification" 
analysis,  or  the  "primary  emalysis 
result." 

In-line  blending  waivers  also  require 
the  refiner  to  obtain  secondary  analysis 
results  for  each  regulated  parameter,  for 
use  during  the  in-line  blending  audit  to 
corroborate  the  primary  analysis  results. 
These  confirmatory  analysis  results  are 
of  three  general  types:  (1)  Results  from 
analyzers  that  automatically  collect  and 
analyze  samples  from  the  blend  on  a 
continuous  or  very  frequent  basis,  called 
"on-line"  analysis  results;  (2)  results 
from  samples  that  are  collected  from  the 
batch  on  a  less  fr^uent  basis  and 
analyzed  at  a  separate  laboratory, 
sometimes  called  "grab  samples"  or 
"off-line"  analysis  results;  and  (3) 
results  from  samples  of  the  blendstocks 
used  to  produce  the  batch,  together  with 
the  proportions  of  the  blendstocks  used. 

Tne  attest  procedures  proposed  for  in- 
line blending  waiver  situations  are 
divided  into  two  broad  parts.  First,  the 
auditor  would  review  the  EPA-approved 
in-line  blending  waiver,  to  identify  the 
requirements  regarding  the  collection, 
analysis  and  recording  of  the  primary 
analysis  result,  and  all  confirmatory 
analysis  results.  In  the  second  part  of 
the  procedures,  the  auditor  would 
compare  the  primary  analysis  result 
with  the  confirmatory  analysis  results 
for  each  regulated  parameter.  Detailed 
attest  procedures  are  proposed  for  these 
primary/confirmatory  comparisons. 

In  the  case  of  parameters  that  are 
confirmed  using  on-line  analysis  results, 
the  auditor  would  identify  the  on-line 
analysis  results  that  correspond  to 
twelve  discrete  times  during  the  blend. 
These  twelve  confirmatory  results  then 
would  be  compared  with  the  primary 
result. 

In  the  case  of  parameters  confirmed 
using  off-line  analysis  results,  the 
auditor  would  compare  the  primary 
result  with  a  randomly  selected  portion 
of  the  confirmatory  results. 

For  parameters  confirmed  using 
blendstock  analysis  results,  the  auditor 
would,  for  twelve  discrete  times  during 


the  blend,  identify  the  proportions  of 
the  different  blendstocks  being  used, 
and  the  analysis  results  for  these 
blendstocks.  The  confirmatory  analysis 
result  for  the  parameter  at  issue  for  each 
discrete  time  then  would  be  calculated 
as  the  volume-weighted  total  of  the 
blendstock  analysis  results  for  that 
parameter. 

Under  the  proposed  attest  procedures, 
each  confirmatory  analysis  result  would 
be  evaluated  in  several  ways.  First,  the 
auditor  would  determine  if  the 
confirmatory  sample  was  collected, 
analyzed  and  recorded  in  accordance 
with  the  petition  as  approved  by  EPA. 
Second,  the  confirmatory  analysis  result 
would  be  compared  with  the  primary 
analysis  result.  EPA  understands  that 
there  normally  will  be  some  difference 
between  the  primary  and  confirmatory 
analysis  results.  Nevertheless,  the 
magnitude  and  direction  of  the 
differences  would  give  the  auditor,  the 
refiner,  and  EPA  important  information 
relevant  to  whether  the  primary  analysis 
result  is  accurate. 

The  third  evaluation  of  the 
confirmatory  analysis  result  would 
address  compliance  with  per-gallon 
standards.  The  per-gallon  standards  are 
oxygen  and  benzene  under  the  complex 
model — the  per-gallon  minimum  or 
maximum  where  the  standard  is  being 
met  on  average,  or  the  per-gallon 
standard  where  the  standard  is  being 
met  per  gallon.  In  addition,  and  as 
discussed  above  in  preamble  section 
in.A.l,  the  complex  model  valid  range 
limits  are  per-gallon  standards  for  all 
parameters.  Under  §80.41,  each  of  these 
standards  must  be  met  on  a  per-gallon 
basis,  and  no  portion  of  in-line  blended 
gasoline  may  violate  these  standards 
even  if  a  blend  meets  the  standards 
overall.  The  auditor  would  report  as  a 
finding  any  analysis  result  that  violates 
an  applicable  per-gallon  standard. 

EPA  is  proposing  that  the  in-line 
blending  waiver  attest  engagement 
initially  would  review  a  random  sample 
of  the  in-line  blended  batches.  This 
would  be  a  departure  from  the  current 
requirement  that  each  batch  of  in-line 
blended  gasoline  must  be  audited. 
Under  the  proposal,  if  any  primary/ 
confirmatory  comparison  differed  by  an 
amount  greater  than  the  ranges  specified 
in  §  80.65(e)  for  independent  sampling 
and  testing  analysis  comparisons,  or  if 
any  sample  violated  a  per-gallon 
standard,  this  random  sample  would  be 
expanded. 

Under  §  80.65{f)(4)(ii)(C),  reports  for 
attest  engagements  must  be  submitted 
by  February  28  each  year  for  the  prior 
calendar  year.  This  attest  reporting 
deadline  is  significantly  earlier  than  the 
May  31  deadline  for  other  attest  repmrts. 


EPA  now  believes  that  the  overall  attest 
engagement  activity,  and  the  reports  for 
those  attest  engagements,  would  benefit 
if  the  dates  were  harmonized.  As  a 
result.  EPA  is  proposing  that  the  in-line 
blending  waiver  attest  reports  would  be 
submitted  by  May  31  each  year  for  the 
prior  calendar  year's  activity.  As  a  result 
of  this  proposed  timing  change,  EPA 
believes  that  refiners  would  be  able  to 
commission  a  single  attest  engagement 
that  would  address  all  refinery 
activities,  including  the  proposed  in- 
line blending  waiver  attest  procedures, 
and  to  submit  reports  for  all  attest 
engagement  work  at  the  same  time. 

EPA  requests  comment  on  this 
proposal  to  harmonize  the  reporting 
date  for  attest  engagements,  and  the 
requirement  that  a  single  report  be 
submitted  that  reflects  all  attest 
engagement  work  for  a  calendar  year 
reporting  period. 

EPA  also  requests  comment  on  the 
proposed  in-line  blending  waiver  attest 
procedures  in  general.  In  particular. 
EPA  requests  conunent  on  whether  each 
batch  of  in-line  blended  gasoline  should 
be  audited  in  every  case,  as  opposed  to 
the  statistical  sampling  approach  being 
proposed.  In  addition,  EPA  requests 
comment  on  an  option  of  auditing  a 
portion  of  the  batches  of  each  grade  of 
in-line  blended  gasoline.  The  rationale 
for  requiring  grade-specific  sampling  is 
that  for  any  particular  refinery  the 
diversity  in  gasoline  quality  between 
grades  is  likely  to  be  greater  than  the 
diversity  in  quality  between  batches  of 
the  same  grade. 

Vm.  Environmental  and  Economic 
Impacts 

The  environmental  impacts  of  today's 
proposal  would  be  minimal,  if  any. 
Most  of  the  revisions  proposed  today  are 
the  result  of  a  determination  that  certain 
regulatory  requirements  may  be  relaxed 
without  detriment  to  the  enviromnent. 
Economic  impacts  would  be  generally 
beneficial  to  affected  parties  due  to  the 
additional  flexibility  proposed  in 
today's  notice.  Anti-competitive  effects 
would  not  be  expected.  The 
environmental  and  economic  impacts  of 
the  reformulated  gasoline  program  are 
described  in  the  Regulatory  Impact 
Analysis  supporting  the  December  1993 
rulerwhich  is  available  in  Public  Docket 
A-92-12  located  at  Room  M-1500, 
Waterside  Mall  (ground  floor),  U.S. 
Environmental  Protection  Agency.  401 
M  Street.  SW..  Washington.  DC  20460. 

DC.  Public  Participation 

EPA  desires  full  public  participation 
in  arriving  at  its  final  decisions  and 
solicits  comments  on  all  aspects  of  this 
proposal.  Wherever  applicable,  full 
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supporting  data  and  detailed  analysis 
should  also  be  submitted  to  allow  EPA 
to  make  maximum  use  of  the  comments. 
All  comments  should  be  directed  to  the 
EPA  Air  Docket,  Docket  A-97-03  (See 
ADDRESSES).  See  the  DATES  section  for 
the  deadline  for  submission  of 
comments. 

Today's  rule  proposes  a  variety  of 
modifications  to  the  standards  and 
requirements  for  reformulated  and 
conventional  gasoline.  While  many  of 
the  proposed  modifications  would 
reduce  compliance  burdens  on  industry, 
a  few  modifications  may  have  the  effect 
of  restricting  compliance  flexibility. 
EPA  specifically  solicits  comments  on 
the  need  to  take  the  actions  that  would 
reduce  this  flexibility,  including 
comments  on  whether  there  are  less 
restrictive  measures  that  EPA  may  take. 

Any  proprietary  information  being 
submitted  for  the  Agency's 
consideration  should  be  markedly 
distinguished  from  other  submittal 
information  and  clearly  labeled 
"Confidential  Business  Information." 
Proprietary  information  should  be  sent 
directly  to  the  contact  person  listed 
above,  and  not  to  the  public  docket,  to 
ensure  that  it  is  not  inadvertently  placed 
in  the  docket.  Information  thus  labeled 
and  directed  shall  be  covered  by  a  claim 
of  confidentiality  and  will  be  disclosed 
by  EPA  only  to  the  extent  allowed,  and 
by  the  procedures  set  forth  in  40  CFR 
part  2.  If  no  claim  of  confidentiality 
accompanies  a  submission  when  it  is 
received  by  EPA,  it  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

X.  Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

I  certify  that  this  action  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  revisions  contained  in 
today's  action  would  affect  small 
business  refiners,  importers,  oxygenate 
blenders,  distributors,  wholesale 
purchaser-consumers,  and  retailers  of 
gasoline.  In  addition,  this  action  would 
affect  small  business  laboratories  that 
serve  as  independent  laboratories  for 
purposes  of  fulfilling  the  independent 
sampling  and  testing  requirement  for 
reformulated  gasoline.  However,  for  the 
following  reasons,  EPA  has  determined 


that  this  action  would  not  have  an 
adverse  economic  impact  on  these 
entities. 

In  the  case  of  small  business 
oxygenate  blenders,  distributors, 
wholesale  purchaser-consumers  and 
retailers  of  gasoline,  the  proposed 
revisions  would  provide  greater 
flexibility  and  clarity  with  regard  to 
existing  requirements  and  would  not 
have  an  adverse  impact  on  these 
entities.  However,  Ae  revision  which 
would  disallow  the  use  of  composite 
sampling  of  conventional  gasoline 
would  impose  an  additional  burden  on 
small  refiners  and  importers  that  do  not 
have  the  laboratory  capability  to  test  for 
all  parameters  and  must  send  samples  to 
other  laboratories  for  testing.  Composite 
sampling  allows  refiners  and  importers 
to  demonstrate  compliance  based  on  the 
testing  of  fewer  gasoline  samples.  EPA 
believes,  however,  that  the  increased 
flexibility  created  by  the  relaxation  and 
deletion  of  other  refiner  and  importer 
requirements  under  today's  action 
would  more  than  offset  any  burden 
created  by  disallowing  composite 
sampling.  Today's  action,  for  example, 
proposes  provisions  which  would: 
Allow  importers  to  treat  finished 
gasoline  as  blendstock  to  provide 
flexibility  to  correct  off-spec  imported 
gasoline;  allow  refiners  to  use 
conventional  gasoline  to  produce  REG, 
which  is  currently  prohibited;  modify 
the  sampling  and  testing  requirements 
for  refiners  who  produce  gasoline  by 
blending  butane;  eliminate  the 
requirement  for  refiners  of  conventional 
gasoline  who  also  import  gasoline  to 
calculate  a  special  baseline  for  their 
imported  gasoline;  modify  the 
requirements  for  every-batch  testing  of 
gasoline  imported  by  truck;  make  the 
requirements  for  the  accounting  of 
blendstocks  for  conventional  gasoline 
less  restrictive;  make  the  attest 
engagement  procedures  more  efficient; 
and  modify  the  reporting  requirements 
for  conventional  gasoline  to  delete  the 
requirements  to  report  the  grade  of 
gasoline  and  include  ethanol  properties 
in  the  batch  report.  Other  provisions 
would  aid  refiners  and  importers  by 
clarifying  and  providing  additional 
guidance  with  regard  to  existing 
requirements.  EPA  is  also  proposing 
provisions  which  would  minimize  the 
effect  of  disallowing  composite 
sampling  by  allowing  an  alternative  test 
method  for  sulfur  content.  EPA  believes 
that  most  refiners  have  the  equipment 
required  to  perform  the  regulatory  tests 
at  their  refinery  except  for  sulfur  under 
the  current  regulatory  test  method. 
Today's  action  would  allow  the  use  of 
a  cost  effective  alternative  test  method 


for  sulfur  until  September  1,  1998,  the 
date  on  which  EPA  anticipates 
completion  of  a  performance  based  test 
method  rulemaking. 

With  regard  to  small  business 
laboratories,  there  would  be  no  increase 
in  economic  burden  as  a  result  of 
today's  action.  This  action  proposes  to 
impose  regulatory  liability  on  entities 
serving  as  independent  laboratories  for 
failure  to  perform  the  duties  necessary 
to  fulfill  the  independent  sampling  and 
testing  requirement  (i.e.,  following 
prescribed  procedures,  retaining 
records,  reporting  to  EPA).  However, 
there  would  be  no  additional  costs  to 
either  the  laboratories  or  the  refiners  or 
importers  who  contract  for  the 
laboratory  services,  since  the  refiners 
and  importers  would  continue  to 
contract  and  pay  for  these  services  as 
they  do  under  the  ciurent  regulations.  In 
addition,  this  action  is  not  expected  to 
affect  a  substantial  number  of  small 
business  laboratories,  as  the  total 
number  of  laboratories  ciurently 
registered  with  EPA  is  well  under  100. 

The  EPA  prepared  a  Regulatory 
Flexibility  Analysis  (RFA)  for  the  final 
rule  establishing  standards  for 
reformulated  and  conventional  gasoline 
(59  FR  7716  (February  16,  1994)),  which 
includes  an  analysis  of  the  impact  of 
t|iese  regulations  on  small  refijiers.  The 
RFA  is  in  the  docket  for  that 
rulemaking:  EPA  Air  Docket  A-92-2. 

XI.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency: 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  significant  action  under  the 
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terms  of  the  Executive  Order  12866.  and 
is  therefore  not  subject  to  0MB  review. 

Xn.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.  1591.09)  and  a  copy  may  be 
obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  F*rotection  Agency 
(2137);  401  M  St..  SW.,  Washington.  DC 
20460  or  by  calling  (202)  260-2740. 

Although  many  of  the  revisions 
proposed  in  today's  rule  will  have  the 
effect  of  reducing  the  information 
collection  requirements  of  the  RFC/anti- 
dumping regulations,  the  proposed 
deletion  of  the  composite  sampling 
provision  will  mean  that  refiners  and 
importers  of  conventional  gasoline  will 
be  required  to  test  each  batch  of  gasoline 
rather  than  test  a  composite  sample 
comprised  of  samples  of  two  or  more 
batches  of  gasoline.  As  discussed  in 
Preamble  Section  VI.B.6.,  EPA  is 
proposing  this  revision  because  EPA 
believes  that  composite  sampling  may 
not  provide  the  accurate  results 
necessary  for  measuring  compliance  by 
refiners  and  importers  under  the  anti- 
dumping program,  and  may  pose  a 
significant  risk  with  regard  to  the 
enforcement  and  assurance  of 
compliance. 

The  EPA  estimates  that  refiners  and 
importers  currently  spend 
approximately  1.67  hours  of  information 
collection  per  batch  for  compliance 
testing  of  conventional  gasoline 
pursuant  to  the  reformulated  gasoline 
and  anti-dumping  final  rule.  This  is  the 
estimated  burden  above  the  hours 
refiners  had  expended  on  testing  prior 
to  promulgation  of  the  rule.  Most 
refiners  had  been  testing  every  batch  of 
conventional  gasoline  for  some  of  the 
same  properties  for  which  testing  is 
required  under  the  rule. 

Under  the  current  rule,  samples  of 
conventional  gasoline  may  be 
composited  over  a  period  up  to  one 
month.  At  a  rate  of  one  test  per  month, 
the  number  of  hours  spent  per  refiner/ 
importer  per  year  would  be  20.04  hours. 
EPA  estimates  that  there  are 
approximately  230  refiners  and 
importers  subject  to  this  rule.  If  all  of 
these  refiners  and  importers  were  to 
base  their  compliance  on  one  composite 
sample  per  month,  the  total  burden  on 
industry  would  be  4,609.20  hours  per 
year.  EPA  believes,  however,  that  many 
refiners  and  importers  currently 


conduct  tests  on  every  batch  of  gasoline 
rather  than  on  composite  samples,  or 
test  composite  samples  comprised  of 
fewer  batches  than  are  produced  over  a 
one-month  period.  EPA  believes, 
therefore,  that,  in  practice,  the  number 
of  hours  currently  spent  on  testing  by 
industry  is  likely  to  be  much  greater 
than  this  figure. 

EPA  estimates  that,  without  the 
composite  sampling  option,  refiners  and 
importers  would  test  an  average  of 
approximately  158  batches  of 
conventional  gasoline  per  refiner/ 
importer  per  year.  Applying  the 
estimate  of  1.67  hours  per  batch,  the 
total  number  of  hours  per  refiner/ 
importer  per  year  would  be  263.86 
hours,  or  a  total  of  60,687.80  hours 
industry-wide.  If  all  230  refiners  and 
importers  currendy  were  basing 
compliance  on  one  composite  sample 
per  month,  the  incremental  burden  of 
this  action  on  industry  would  be 
56,078.60  hours.  At  an  estimated  cost  of 
$53.31  per  test  for  information 
collection,  the  total  incremental  cost  of 
the  additional  testing  burden  to  industry 
would  be  approximately  $1,790,150. 
However,  as  discussed  above,  most 
refiners  conducted  every-batch  testing 
of  some  properties  prior  to 
promulgation  of  the  final  rule,  and 
many  refiners  currently  test  every  batch 
for  compliance  purposes  rather  than 
base  compliance  on  the  testing  of 
composite  samples.  Therefore,  EPA 
believes  that  the  incremental  burden  of 
this  proposed  action  on  industry  would 
be  much  smaller. 

This  action  also  proposes  to  eliminate 
the  per-gallon  NOx  minimum  standards 
for  complex  model  averaged  RFC,  and 
increase  the  number  of  compliance 
surveys  required  beginning  in  1998  and 
thereafter  from  50  to  70.  EPA  is 
proposing  to  eliminate  the  NOx  per- 
gallon  minimum  standards  because 
these  standards  may  impose  substantial 
costs  in  producing  RFC  without 
commensurate  benefits  to  the 
environment.  (See  Preamble  Section 
in.A.l.).  The  NOx  per-gallon  minimum 
standards  were  included  in  the  final 
rule  as  a  tool  to  assure  an  even 
distribution  of  NOx  benefits  from  area  to 
area.  However,  EPA  believes  that  a  less 
costly  alternative,  an  increase  in  the 
number  of  required  surveys,  would 
achieve  a  similar  level  of  assurance  of 
even  distribution  of  NOx  benefits.  EPA 
estimates  that  the  incremental  cost 
burden  of  these  additional  surveys  will 
be  roughly  $1,100,000  industry-wide  (20 
additional  surveys  at  approximately 
$55,000  each),  or  about  $7,333  per  RFC 
refiner  or  importer  ($1,100,000  150 
refiners/importers).  The  increased  cost 
burden  due  to  the  additional  survey 


requirement,  however,  would  be  more 
than  offset  by  the  elimination  of  the 
burden  on  industry  imposed  by  the  per- 
gallon  NOx  minimum  standards. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  OPPE 
Regulatory  Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137).  401  M  St..  SW..  Washington.  DC 
20460;  and  to  the  Office  of  Information 
and  Regulatory  Affairs.  Office  of 
Management  and  Budget.  725  17th  St., 
NW.,  Washington.  DC  20503.  marked 
"AttenUon:  Desk  Officer  for  EPA." 
Include  the  ICR  number  in  any 
correspondence.  Since  OMB  is  required 
to  make  a  decision  concerning  the  ICR 
between  30  and  60  days  after  July  11, 
1997,  a  comment  to  OMB  is  best  assured 
of  having  its  full  effect  if  OMB  receives 
it  by  August  11,  1997.  The  final  rule 
will  respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

Xm.  Unfiinded  Mandates  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  expenditure  by  State, 
local,  and  tribal  governments,  in  the 


aggregate;  or  by  the  private  section,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with  the 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  action 
proposed  today  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  action  has  the  net 
effect  of  reducing  burdens  of  the 
reformulated  gasoline  program  on 
regulated  entities.  Therefore,  the 
requirements  of  the  Unfunded  Mandates 
Act  do  not  apply  to  this  action. 

XIV.  Statutory  Authority 

The  statutory  authority  for  the  actions 
proposed  today  is  granted  to  EPA  by 
sections  114,  211  (c)  and  (k),  and  301  of 
the  Clean  Air  Act.  as  amended;  42 
U.S.C.  7414.  7545  (c)  and  (k).  and  7601. 

List  of  Subject  in  40  CFR  Part  80 

Environmental  Protection,  Air 
pollution  control.  Fuel  additives, 
Gasoline,  Motor  vehicle  pollution, 
Incorporation  by  reference.  Reporting 
and  recordkeeping  requirements. 

Dated:  June  24. 1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  part  80  of  title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  80— ftEGULATKM  OF  FUELS 
AND  FUEL  ADDITIVES 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  Sees.  114.  211.  and  301(a)  of  the 
Clean  Aii  Act  as  amended  (42  U.S.C.  7414. 
7545,  and  7601(a)). 

2.  Section  80.2  is  amended  by 
removing  and  reserving  paragraphs  (y), 
(z).  (tt)  and  (uu).  and  revising 
paragraphs  (w),  (ee).  (gg)  and  (ss)  to  read 
as  follows: 

$80.2    Definitions. 

•         •         •         •         • 

(w)  Previously  certified  gasoline 
means  reformulated  or  conventional 
gasoline  or  RBOB  that  has  been 
produced  by  a  refiner  or  oxygenate 
blender,  or  imported  by  an  importer,  in 
accordance  with  applicable  standards 
and  requirements,  and  that  the  refiner, 
oxygenate  blender  or  importer  has 


included  or  will  include  in  the 
compliance  calculations  for 
reformulated  or  conventional  gasoline. 

***** 

(ee)  Reformulated  gasoline  means  any 
gasoline  whose  formulation  has  been 
certified  under  §  80.40.  and  which 
meets  each  of  the  standards  and 
requirements  prescribed  under  §  80.41. 
***** 

(gg)  Batch  of  gasoline  means  a 
quantity  of  gasoline  that  is 
homogeneous  with  regard  to  those 
properties  that  are  specified  for 
conventional  or  reformulated  gasoline. 

•  •        •        •        • 

(ss)  Tank  truck  means  a  truck  and/or 
trailer  used  to  transport  or  cause  the 
transportation  of  gasoline  or  diesel  fuel, 
that  meets  the  definition  of  motor 
vehicle  in  section  216(2)  of  the  Act. 

*  •        •        •        * 

3.  Section  80.3  is  revised  to  read  as 
follows: 

$80.3    Test  nwt»>ods. 

(a)  Lead  content.  Lead  content  shall 
be  determined  in  accordance  with 
American  Society  for  Testing  and 
Materials  (ASTMJ  standard  method  D 
3237-90,  entitled  "Standard  Test 
Method  for  Lead  in  Gasoline  by  Atomic 
Absorption  Spectroscopy",  or  ASTM 
standard  method  D  5059-92.  entitied 
"Standard  Test  Method  for  Lead  in 
Gasoline  by  X-Ray  Spectroscopy". 

(b)  Phosphorus  content.  Phosphorus 
content  shall  be  determined  using 
ASTM  standard  method  D  3231-94. 
entitled  "Standard  Test  Method  for 
Phosphorus  in  Gasoline". 

(c)  Raid  vapor  pressure  (RVP).  Reid 
Vapor  Pressure  (RVP)  shall  be 
determined  using  the  test  method 
specified  in  §  80.46(c). 

(d)  Oxygen  and  oxygenate  content. 
Oxygen  and  oxygenate  concent, 
including  ethanol  content  in  percentage 
by  volume,  shall  be  determined  using 
the  test  methods  specified  in  §  80.46(g). 
The  volume  per-cent  ethanol  in  fuel 
shall  be  calculated  using  the  following 
equation: 

Ve»*(%)  =  (WtE«>h(%))  *  (D,^,/0.7939) 

Where: 

Vetoh  =  Concentration  of  Ethanol  by 

Volume. 
Wtfiioh  =  Concentration  of  Ethanol  by 

Weight. 
Dfuei  =  Relative  Density  of  Fuel  imder 

Stiidy  @  60  °F. 

(e)  Cetane  index.  The  cetane  index  of 
diesel  fuel  shall  be  determined  using 
ASTM  standard  method  D  976-91, 
entitled  "Standard  Methods  for 
Calculated  Cetane  Index  of  Distillate 
Fuels." 


(f)  Sulfur  content.  Sulfur  content  shall 
be  determined  using  the  test  method 
specified  in  §  80.46(a).  ASTM  D  4294- 
90  may  be  used  as  an  alternative  method 
for  determining  the  sulfur  content  in 
diesel  fuel. 

(g)  Aromatic  content  of  diesel  fuel. 
The  aromatic  content  of  diesel  fuel  shall 
be  determined  using  ASTM  standard 
method  D  5186-96.  entitied  "Standard 
Test  Method  for  Determination  of 
Aromatic  Content  of  Diesel  Fuel  by 
Supercritical  Fluid  Chromatography." 
Mass  per-cent  diesel  aromatics  shall  be 
converted  to  volume  per-cent  diesel 
aromatics  using  the  following  equation: 
Vol%  =  (Mass%  •  0.916)  +  1.33 
Where  Mass%  refers  to  the  output  from 

D 5186-96. 

(h)  Incorporations  by  reference. 
ASTM  standard  test  methods.  D  3237- 
90,  D  5059-92,  D  3231-94, D  976-91, 
and  D  5186-96  are  incorporated  by 
reference.  These  incorporations  by 
reference  were  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
vfith  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  Society  for  Testing  and 
Materials,  100  Barr  Harbor  Dr.,  West 
Conshohocken,  PA  19428.  Copies  may 
be  inspected  at  the  Air  Docket  Section 
(LE-131),  room  M-1500,  U.S. 
Environmental  Protection  Agency, 
Docket  No.  A-97-03,  401  M  Street,  SW, 
Washington,  DC  20460.  or  at  the  Office 
of  the  Federal  Register.  800  North 
Capitol  Street,  NW,  suite  700. 
Washington.  DC. 

4.  Section  80.8  is  added  to  subpart  A 
to  read  as  follows: 

$  80.8    Sampiing  methods  for  gasoUne  and 
diesel  fuel 

The  sampling  methods  specified  in 
this  section  shall  be  used  to  collect 
samples  of  gasoline  and  diesel  fuel  for 
purposes  of  determining  compliance 
with  the  requirements  of  this  part. 

(a)  Manual  sampling.  Manual 
sampling  of  tanks  and  pipelines  shall  be 
performed  according  to  the  applicable 
procedures  specified  in  American 
Society  for  Testing  and  Materials 
(ASTM)  metiiod  D  4057-95.  entitied 
"Standard  Practice  for  Manual  Sampling 
of  Petroleum  and  Petroleum  Products." 

(b)  Automatic  sampling.  Automatic 
sampling  of  petroleum  products  in 
pipelines  shall  be  performed  according 
to  the  applicable  procedures  specified 
in  ASTM  method  D  4177-95,  entitied 
"Standard  Practice  for  Automatic 
Sampling  of  Petroleum  and  Petroleum 
Products." 

(c)  Sampling  and  sample  handling  for 
volatility  measurement.  Samples  to  be 
analyzed  for  Reid  Vapor  Pressure  (RVP) 
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shall  be  collected  and  handled 
according  to  the  applicable  procedures 
in  ASTM  method  D  5842-95,  entitled 
"Standard  Practice  for  Sampling  and 
Handling  of  Fuels  for  Volatility 
Measurement." 

(d)  Sample  compositing.  Composite 
samples  shall  be  prepared  using  the 
applicable  procedures  in  ASTM  method 
D  5854-96,  entitled  "Standard  Practice 
for  Mixing  and  Handling  of  Liquid 
Samples  of  Petroleum  and  Petroleum 
Products." 

(e)  Incorporations  by  reference.  ASTM 
standard  practices  D  4057-95,  D  4177- 
95,  D  5842-95.  and  D  5854-96,  are 
incorporated  by  reference.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  the  American  Society 
for  Testing  and  Materials,  100  Barr 
Harbor  Dr.,  West  Conshohocken,  PA 
19428.  Copies  may  be  inspected  at  the 
Air  Docket  Section  (LE-131),  room  M- 
1500,  U.S.  Environmental  Protection 
Agency,  Docket  No.  A-97-03,  401  M 
Street,  SW,  Washington,  DC  20460,  or  at 
the  Office  of  the  Federal  Register, 
National  Archives  and  Records 
Administration,  Washington,  DC  20408, 
(202)  523-4534. 

5.  Section  80.27  is  amended  by 
revising  paragraph  (b)  and  the  first  three 
sentences  of  paragraph  (d)(2)  to  read  as 
follows: 

§  80.27    Controls  and  prohibitions  on 
gasoline  volatility. 

*         *         •         *         • 

(b)  Determination  of  compliance. 
Compliance  with  the  standards  listed  in 
paragraph  (a)  of  this  section  shall  be 
determined  using  the  sampling  methods 
specified  in  §  80.8,  and  the  testing 
method  specified  §  80.3(c). 
***** 

(d)  •  •  * 

(2)  In  order  to  qualify  for  the  special 
regulatory  treatment  specified  in 
paragraph  (d)(1)  of  this  section,  gasoline 
must  contain  denatured,  euihydrous 
ethanol.  The  concentration  of  the 


ethanol,  excluding  the  required 
denaturing  agent,  must  be  at  least  9% 
and  no  more  than  10%  (by  volume)  of 
the  gasoline.  The  ethanol  content  of  the 
gasoline  shall  be  determined  using  the 
test  method  specified  in  §  80.3(d).  *   *  * 
***** 

6.  Section  80.28  is  amended  by 
adding  paragraph  (g)(l)(iii)  to  read  as 
follows: 

§  80.28    Liability  for  violations  of  gasoline 
volatility  controls  and  prohibitions. 

***** 

(g)*   *   * 

(D*  *  • 

(iii)  An  oversight  program  under 
paragraph  (g)(l)(ii)  of  this  section  need 
not  include  periodic  sampling  and 
testing  of  gasoline  in  a  tank  truck 
operated  by  a  common  carrier,  but  in 
lieu  of  such  tank  truck  sampling  and 
testing,  the  common  carrier  shall 
demonstrate  evidence  of  an  oversight 
program  for  monitoring  compliance 
with  the  volatility  requirements  of 
§  80.27  relating  to  the  transport  or 
storage  of  gasoline  by  tank  truck,  such 
as  appropriate  guidance  to  drivers  on 
compliance  with  applicable 
requirements  and  the  periodic  review  of 
records  normally  received  in  the 
ordinary  course  of  business  concerning 
gasoline  quality  and  delivery. 
***** 

7.  Section  80.29  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  80.29    Controls  and  prohibitions  on 
diesel  fuel  quality. 

***** 

(b)  Determination  of  compliance.  (1) 
Any  diesel  fuel  that  does  not  show 
visible  evidence  of  being  dyed  with 
either  1,4-dialkylamino-anthraquinone 
(which  has  a  characteristic  blue-green 
color  in  diesel  fuel)  or  dye  solvent  red 
164  (which  has  a  characteristic  red  color 
in  diesel  fuel)  shall  be  considered  to  be 
available  for  use  in  diesel  motor 
vehicles  and  motor  vehicle  engines,  and 
shall  be  subject  to  the  prohibitions  of 
paragraph  (a)  of  this  section. 

(2)  Compliance  with  the  standards 
listed  in  paragraph  (a)  of  this  section 


shall  be  determined  using  the  applicable 
sampling  methods  specified  in  §  80.8, 
and  the  testing  methods  specified  in 
§80.3. 

*  •         •         *         • 

8.  Section  80.30  is  amended  by 
revising  paragraph  (g)(l)(i)  to  read  as 
follows: 

§  80.30    Liability  for  violations  of  diesel  fuel 
control  and  prohibitions. 

***** 

(g)  •   *  * 
(1)  •   *   * 

(i)  Evidence  of  an  oversight  program 
conducted  by  the  carrier,  for  monitoring 
the  diesel  fuel  stored  or  transported  by 
that  carrier,  such  as  periodic  sampling 
and  testing  of  the  cetane  index  and 
sulfur  percentage  of  incoming  diesel 
fuel.  Such  an  oversight  program  need 
not  include  periodic  sampling  and 
testing  of  diesel  fuel  in  a  tank  truck 
operated  by  a  common  carrier,  but  in 
lieu  of  such  tank  truck  sampling  and 
testing  the  common  carrier  shall 
demonstrate  evidence  of  an  oversight 
program  for  monitoring  compliance 
with  the  diesel  fuel  requirements  of 
§  80.29  relating  to  the  transport  or 
storage  of  diesel  fuel  by  tank  truck,  such 
as  appropriate  guidance  to  drivers  on 
compliance  with  applicable 
requirements  and  the  periodic  review  of 
records  normally  received  in  the 
ordinary  course  of  business  concerning 
diesel  fuel  quality  and  delivery;  and 

*  '•••* 

9.  Section  80.41  is  amended  by 
revising  paragraphs  (d)  and  (f), 
introductory  text  the  tables  in 
paragraphs  (d)  and  (f);  adding  paragraph 
(h)(3);  and  revising  paragraph  (p)  to  read 
as  follows: 

§  80.41    Standards  and  requirements  for 
compliance. 

*  •         *        •        • 

(d)  Phase  I  complex  model  averaged 
standards.  The  Phase  I  "complex 
model"  standards  for  compliance  when 
achieved  on  average  are  as  follows: 


Phase  I  Complex  Model  Averaged  Standards 


VOC  emissions  performance  reduction  (percent)Gasoline  designated  for  VOC-Control  Region  1 : 

Standard  

Per-Gallon  Minimum  

Gasoline  designated  for  VOC-Control  Region  2: 

Standard  „ ^...„.„...> 

Per-Gallon  Minimum .„ . „.. ..... 

Toxics  air  pollutants  emissions  performance  reduction  (percent) „.„. ....„.„... 

HO^.  emissions  perlormance  reduction  (percent) 

Oxygen  content  (percent,  by  weight) 

Standard  

Per-Gallon  Minimum '. 

Benzene  (percent,  t>y  volume): 

Standard 


236.6 
232.6 

>17.1 

>13.1 

218.5 

>1.5 

>2.1 
>1.5 

<0.95 
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Phase  I  Complex  Model  Averaged  Standards— Continued 


Per-Gailon  Maximum 


<1.30 


(f)  Phase  n  complex  model  averaged  standards.  The  Phase  II  "complex  model"  standards  for  compliance  when 
achieved  on  average  are  as  follows: 

Phase  II  Complex  Model  Averaged  Standards 


VOC  emissions  periormance  reduction  (percent)  Gasoline  designated  for  VOC-Control  Region  1 : 

Standard  — » 

Per-Gailon  Minimum  « „....„...............~.....— ...«— ..~~......~ ..«..„....—......... 

Gasoline  designated  for  VOC-Control  Region  2: 

Standard  - - - - 

Per-Gallon  Mininuim  ~ — — ~— . 

Toxic  air  poflutants  emissions  performance  reduction  (percent) . 

f^x  emissions  performance  reduction  (percent). 

Gasoline  designated  as  VOC-ControHed ~ —. - 

Gasoline  not  designated  as  VOC-ControUed  - - : — — 

Oxygen  content  (percent,  by  weight): 

Standard  — . — - • 

Per-Gallon  Minimum  _ - — —. ~ 

Benzene  (percent,  tiy  volume): 

Standard  „...._ ~..~.. ~ - 

Per-Gallon  Minimum — . — ..... .......... 


229.0 
>25.0 

227.4 
223.4 
221.5 

26.8 

21.5 

22.1 
21.5 

^.95 

<1.30 


(h)**« 

(3)  (i)  In  the  case  of  reformulated 
gasoline  subject  to  the  simple  model 
standards,  the  simple  model  limits 
specified  at  §  80.42(c)(1). 

(ii)  In  the  case  of  reformulated 
gasoline  subject  to  the  complex  model 
standards,  the  complex  model  limits 
specified  at  §  80.45{f)(l)(i). 

•  •        •        •        • 

(p)  Effective  date  for  changed 
minimum  or  maximum  standards.  In 
the  case  of  any  minimum  or  maximum 
standard  that  is  changed  to  be  more 
stringent  by  operation  of  paragraphs  (k), 
(m),  (n),  or  (o)  of  this  section,  the 
effective  date  for  such  change  shall  be 
the  following  number  of  days  following 
the  date  EPA  announces  the  change: 

(1)  60  days  for  refinery  or  import 
facilities; 

(2)  150  days  for  retail  outlets  and 
wholesale  purchaser-consiuner 
facilities;  and 

(3)  120  days  for  all  other  facilities. 
***** 

10.  Section  80.45  is  amended  by 
revising  paragraphs  (c)(l)(iv)(B), 
(c)(l)(iv)(C)(6),(c)(l)(iv)(D)(6), 
(c)(l)(iv)(D}(12),(c)(l)(iv)(D)(15); 
(d)(l)(iv)(B);  and  (f)(l)(i)  to  read  as 
follows: 

§  80.45    Complex  emissions  model. 

•  •        •        *        * 

(c)  •  •  • 

(D*  •  • 

(iv)  •  *  • 

(B)  (1)  For  ftiels  with  E200,  E300  and/ 
or  ARO  levels  outside  the  ranges 
defined  in  Table  6,  Yvoc(t)  shall  be 
defined  for  Phase  1: 


Yvoc(t)=100%  X  0.52  X  [exp(v,(et))/ 

exp(v,{b))-l! 
+100%  X  0.48  X  |exp{v2(et))/ 

exp(v2(b))-ll 
+{100%  X  0.52  X  [exp(v,(et)) 

/exp(v,(b))] 
X  ({[(0.0002144  X  E200e,)  -  0.014470] 

X  AE200} 
+{((0.00081 74  X  E300«)  -  0.068624 

-  (0.000348  X  AROe,))  x  AE300} 
+{(-0.000348  xE300e,)+0.032371 2  x 

A  ARO}]} 
+{100%  X  0.48  X  [exp{v2{et))/ 

exp(v2(b))] 
X  [{[(0.000212  xE200e,)- 0.01350]  x 

AE200} 
+{[(0.000816  X  E300«)- 0.06233 

-  (0.00029  X  ARO«)]  x  AE300} 

+■{[  (  -  0.00029  X  E300«)  +0.028204]  x 

AARO}]} 
[2]  For  Phase  U: 
Yvoc{t)=100%  X  0.444  x  [exp(v,(et))/ 

exp(v,(b))-ll 
+100%  X  0.556  X  [exp(v2(et))/ 

exp(v2{b))-ll 
+{100%  X  0.444  X  [exp(v,(et))/ 

exp(vi(b))] 
X  [{[(0.0002144  xE200«)  -0.014470] 

XAE200} 
+{[(0.0008174  X  E300e,)  -  0.068624 

-  (0.000348  X  ARO«)]  x  AE300} 
+{[(-0.000348  xE300e,)  +  0.0323712] 

xAARO}]} 
+{100%  X  0.556  X  [exp(v2{et))/ 

exp(v2Cb))] 
X  [{[(0.000212  xE200«)- 0.01350]  x 

AE200} 
+{[(0.000816  xE300e,)- 0.06233 

-  (0.00029  X  AROAet)]  x  AE300} 
+{[(-0.00029  X  E300«) +0.028204)  X 

AARO}]} 
*         *         •         •         • 

(C)  •  •  •  I 


[6]  If  [80.32+{0.390  x  ARO)]  exceeds 
94  for  the  target  fuel,  and  the  target  fuel 
value  for  E300  exceeds  94,  then  the 
E300  value  for  the  "edge  target"  fuel 
shall  be  set  equal  to  94- volume  percent 
***** 

(6)  If  [79.75+(0.385  x  ARO)]  exceeds 
94  for  the  target  fuel,  and  th^arget  fuel 
value  for  E300  exceeds  94,  t^n  the 
E300  value  for  the  "edge  target"  fuel 
shall  be  set  equal  to  94  volume  percent 
***** 

(12)  If  the  E300  level  of  the  target  fuel 
is  less  than  72  percent,  then  AE300  shall 
be  set  equal  to  (E300  -  72  percent). 

{13)  If  the  E300  level  of  the  target  fuel 
is  greater  than  94  volume  percent  and 
(79.75  +  (0.385  x  ARO)  also  is  greater 
than  94,  then  AE300  shall  be  set  equal 
to  (E300  -94  volume  percent)*  *  * 

(d)  *  *  • 

(iv)  *  *  * 

(B)  For  fuels  with  SUL,  OLE,  and/or 
ARO  levels  outside  the  ranges  defined 
in  Table  7  of  paragraph  (d)(l)(iv)(A)  of 
this  section,  Ysox(t)  shall  be  defined  as: 

(I)  For  Phase  I: 
YNOx(t)=100%  X  0.82  X  [exp(ni(et)}/ 
exp(n,(b))-l) 
+100%  X  0.18  X  [exp(n2(et))/ 

exp(n2(b))-l] 
+{100%  X  0.82  X  [exp{n,(et))/ 

exp(ni(b))] 
X  [{[{-0.00000133  X 

SUU.)+0.000692l  X  ASUL} 
X  {[(  -  0.000238  X  ARO^,)+0. 0083632) 

xAARO} 
+{[(0.000733  X  OLE«)  -  0.002774)  X 
AOLE}]} 
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+{100%  X  0.18  X  lexp(n2(et))/ 

exp(n2(b))| 
X  [{0.000252  xASUL} 
+{(( -0.0001599  xAROc,)+0.007097lx 

AARO} 
+{[(0.000732  X  OLEe.)  -  0.00276)  x 

AOLE}]} 
For  Phase  II: 


(f)*** 

- 

(!)•*• 

(i)  •  *  • 

For  reformulated  gasolines: 

Fuel 
property 

Acceptable  range 

Oxygen  .... 

0.00 — 4  0  weight  percent 

Sulfur  

0.0—500.0  parts  per  million  t>y 

weight. 

RVP  

6.4—10.0    pounds    per    square 

inch. 

E200  

30.0—70,0  evaporated  percent. 

E300  

70.0—100.0  evaporated  percent. 

Aromatics 

0.0—55.0  volume  percent. 

Olefins  

0.0—25.0  volume  percent. 

Benzene  .. 

0.0—2.0  volume  percent. 

11.  Section  80.46  is  amended  by 
revising  paragraphs  (a)  through  (e)  (f)(3}, 
(g)  and  (h);  and  adding  paragraph  (i)  to 
read  as  follows: 

§  80.46    Measurement  of  retormutated  and 
conventional  gasoline  fuel  parameters. 

(a)  Sulfur.  (1)  Sulfur  content  shall  be 
determined  using  American  Society  for 
Testing  anAMaterials  (ASTM)  standard 
method  D  2622-94.  entitled  "Standard 
Test  Method  for  Sulfur  in  Petroleum 
Products  by  X-Ray  Spectrometry." 

(2)  Alternative  test  method  for 
conventional  gasoline. 

(i)  Prior  to  September  1.  1998,  any 
refiner  or  importer  may  determine 
sulfur  content  in  conventional  gasoline 
using  standard  method  ASTM  D  5453— 
93,  entitled  "Standard  Test  Method  for 
Determination  of  Total  Sulfur  in  Light 
Hydrocarbons,  Motor  Fuels  and  Oils  by 
Ultraviolet  Fluorescence",  provided  that 

(ii)  the  test  result  is  correlated  with 
the  method  specified  in  paragraph  {a)(l) 
of  this  section. 

(b)  Olefins.  Olefin  content  shall  be 
determined  using  ASTM  standard 
method  D  1319-95a.  entitled  "Standard 
Test  Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Adsorption." 

(c)  Reid  vapor  pressure  (RVP).  (1) 
Reid  Vapor  Pressure  (RVP)  shall  be 
determined  using  ASTM  standard 
method  D  5191-96,  entitled  "Standard 
Test  Method  for  Vapor  Pressure  of 
Petroleum  Products  (Mini  Method)," 
provided  that — 

(2)  The  RVP  equivalent  is  calculated 
using  the  following  equation: 


RVP  (PSI)  =  (0.956  •  x)  -  0.347 

or 
RVP  (kPa)  =  (0.956  *  x)  -  2.39 

Where: 

X  =  The  total  measured  pressure  in  PSI 
orkPa 

(d)  Distillation.  (1)  DistillaUon 
parameters  shall  be  determined  using 
ASTM  standard  method  D  86-96, 
entitled  "Standard  Test  Method  for 
Distillation  of  Petroleum  Products;" 
except  that 

(2)  The  figures  for  repeatability  and 
reproducibility  given  in  degrees 
Fahrenheit  in  Table  9  in  the  ASTM 
method  are  incorrect,  and  shall  not  be 
used. 

(e)  Benzene.  Benzene  content  shall  be 
determined  using  either: 

(l)(i)  ASTM  standard  method  D  3606- 
96,  entitled  "Standard  Test  Method  for 
Determination  of  Benzene  and  Toluene 
in  Finished  Motor  and  Aviation 
Gasoline  by  Gas  Chromatography," 
except  that 

(ii)  Instrument  parameters  must  be 
adjusted  to  ensure  complete  resolution 
of  the  benzene,  ethanol  and  methanol 
peaks  because  ethanol  and  methanol 
may  cause  interference  with  ASTM 
standard  method  D  3606-96  when 
present;  or 

(2)  The  gas  chromatography  method 
specified  in  paragraphs  (f)  (1)  and  (2)  of 
this  section. 

(f)*   •   • 

(3)(i)  Prior  to  September  1,  1998,  any 
refiner  or  importer  may  determine 
aromatics  content  using  ASTM  standard 
method  D  1319-95a,  entitled  "Standard 
Test  Method  for  Hydrocarbon  Types  in 
Liquid  Petroleum  Products  by 
Fluorescent  Indicator  Adsorption,"  for 
purposes  of  meeting  any  testing 
requirement  involving  aromatics 
content;  provided  that 

(ii)  The  refiner  or  importer  test  result 
is  correlated  with  the  method  specified 
in  paragraph  (f)(1)  of  this  section. 

(g)  Oxygen  and  oxygenate  content.  (1) 
Oxygen  and  oxygenate  content  shall  be 
determined  using  ASTM  standard 
method  D  5599-95,  entitled  "Standard 
Test  Method  for  Determination  of 
Oxygenates  in  Gasoline  by  Gas 
Chromatography  and  Oxygen  Sensitive 
Flame  Ionization  Detection." 

(2)(i)  Prior  to  September  1, 1998,  and 
when  the  oxygenates  present  are  limited 
to  MTBE,  ETBE,  TAME,  DIPE,  tertiary- 
amyl  alcohol,  and  Ci  to  C4  alcohols,  any 
refiner,  importer,  or  oxygenate  blender 
may  determine  oxygen  and  oxygenate 
content  using  ASTM  standard  method  D 
4815-94a,  entitled  "Standard  Test 
Method  for  Determination  of  MTBE. 
ETBE,  TAME.  DIPE.  tertiary-Amyl 
Alcohol  and  Ci  to  C4  Alcohols  in 


Gasoline  by  Gas  Chromatography,"  for 
purposes  of  meeting  any  testing 
requirement;  provided  that 

(ii)  The  refiner  or  importer  test  result 
is  correlated  with  the  method  set  forth 
in  paragraph  (g)(1)  of  this  section. 

(h)  Butane  test  methods.  (1)  Sulfur 
content  in  butane  shall  be  determined 
using  ASTM  D  5623-94.  entitled 
"Standard  Test  Method  for  Sulfur 
Compounds  in  Light  Petroleum  Liquids 
by  Gas  Chromatography  and  Sulfur 
Selective  Detection." 

(2)  Light  hydrocarbon  content  in 
butane  shall  be  determined  using  ASTM 
D  2163-91.  entitled  "Standard  Test 
Method  for  Analysis  of  Liquefied 
Petroleum  (LP)  Gas  and  Propene 
Concentrates  by  Gas  Chromatography." 

(3)  Benzene  and  aromatic  content  of 
butane  shall  be  determined  using  the 
Gas  Producers  Association  (GPA) 
method  2186-95.  entitled  "Tentative 
Method  for  the  Extended  Analysis  of 
Hydrocarbon  Liquid  Mixtures 
Containing  Nitrogen  and  Carbon 
Dioxide  by  Temperature  Programmed 
Gas  Chromatography." 

(i)  Incorporations  by  reference.  ASTM 
standard  methods  D  3606-96,  D  1319- 
95a, D  4815-94a. D  2622-94. D  5453- 
93, D  86-96. D  5191-96. D  5599-95,  D 
5623-94. D  2163-91,  and  GPA  2186-95 
are  incorporated  by  reference.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  the 
ASTM  standard  methods  may  be 
obtained  from  the  American  Society  of 
Testing  Materials,  100  Barr  Harbor  Dr., 
West  Conshohocken,  PA  19428.  Copies 
of  GPA  method  2186-95  may  be 
obtained  from  the  Gas  Producers 
Association,  6526  East  60th  Street, 
Tulsa.  OK  74145.  Copies  may  be 
inspected  at  the  Air  Docket  Section  (LE- 
131),  room  M-1500,  U.S.  Environmental 
Protection  Agency,  Docket  No.  A-97- 
03,  401  M  Street  SW.,  Washington,  IX 
20460  or  at  the  Office  of  the  Federal 
Register,  National  Archives  and  Records 
Administration,  Washington,  DC  20408, 
(202) 523-4534. 

12.  Section  80.47  is  added  to  subpart 
D  to  read  as  follows: 

%  80.47    Sampling  of  relormulated  and 
conventiofMl  gasoline  and  RBOB. 

(a)  Sample  collection,  handling,  and 
compositing  procedures.  Any  person 
who  samples  reformulated  or 
conventional  gasoline,  or  blendstocks 
used  to  produce  reformulated  or 
conventional  gasoline,  in  order  {o  meet 
any  requirement  of  subparts  D  or  E  shall 
follow  the  procedures  specified  in 
§80.8. 
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(b)  Detennination  of  homogeneity  for 
reformulated  and  conventional  gasoline. 
Homogeneity  of  the  gasoline  shall  be 
determined  prior  to  preparation  of.  or 
analysis  of,  tiie  sample  used  to  establish 
the  batch  prop>erties  for  purposes  of 
§§B0.65(e),  80.72  and  80.101(i). 
Homogeneity  shall  be  determined  as 
follows. 

(1)  Where  the  gasoline  contained  in  a 
single  tank  or  compartment  is  to  be 
treated  as  a  single  batch: 

(i)  By  coUectiiig.  at  a  minimum, 
upper,  middle,  and  lower  spot  or  tap 
samples  following  the  prt>cedures 
referenced  in  §§  86.8  (a)  and  (c);  or 

(ii)(A)  By  following  procedures  for 
tank  mixing  that  result  in  complete  tank 
homogeneity,  that  the  party  is  able  to 
demonstrate  through  historic  sampling 
and  testing  data  for  the  same  types  of 
blendstocks,  storage  tank  configuration, 
mixing  apparatus,  and  mixing  protocol; 
and 

(B)  By  collecting,  at  a  minimum, 
upper,  middle,  and  lower  spot  or  tap 
samples  of  the  batch,  analyzing  these 
samples  for  gravity,  and  demonstrating 
that  the  gravity  values  do  not  differ  by 
more  than  0.3°  API.  unless  it  is  not 
possible  to  collect  spot  or  tap  samples 
from  the  storage  tank. 

(2)  Where  the  product  contained  in  a 
marine  vessel  with  midtiple 
compartments  is  to  be  treated  as  a  single 
batch,  by  collecting  a  sample  from  each 
compartinent  using  the  running  sample 
collection  procedure  referenced  in 

§§  80.8  (a)  and  (c). 

(3)  The  samples  collected  under 
paragraphs  (b)(l)(i)  and  (bK2)  of  this 
section  shall  be  analyzed  for  each 
parameter  for  which  the  batch  is  subject 
to.  or  that  is  used  to  calculate  an 
emissions  performance  for  which  the 
batch  is  subject  to,  a  standard  specified 
in  §80.41  or  §80.101. 

(4)  The  analyses  under  paragraph 
(b)(3)  of  this  section  shall  use  the  test 
methods  specified  in  §  80.46.  or 
alternative  test  methods  for  which  the 
|)arty  is  able  to  demonstrate  correlation 
to  the  values  obtained  by  the  methods 
specified  in  §  80.46. 


(5)(i)  For  gasoline  to  be  considered 
bomo^neous,  the  maximum  difference 
in  the  analytical  results  of  samples 
collected  imder  paragraphs  (b)(l)(i)  and 
(b)(2)  of  this  section  shall  be  no  larger 
than  the  range  specified  in 
§  80.65(e)(2)(i)  for  each  parameter 
however 

(ii)  In  no  case  may  any  sample  violate 
a  per-gallon  minimum  or  maximum 
standard  under  §  80.41  that  is  applicable 
to  the  batch. 

(6)  If  the  gasoline  meets  the  criteria  to 
be  considered  homogeneous,  it  may  be 
treated  as  a  batch  pursuant  to  §  80.2(gg). 

(c)  Additional  sampling  options  for 
imported  gasoline.  (1)  In  the  case  of 
imported  reformulated  gasoline,  the 
gasoline  contained  in  marine  vessels 
with  multiple  compartments  may  be 
treated  as  a  single  batch  of  reformulated 
gasoline  and  the  properties  may  be 
based  on  a  volume  weighted  composite 
sample  prepared  using  the  procedures 
referenced  in  §  80.8(d)  provided  that: 

(i)  All  of  the  gasoline  contained  in  the 
multiple  compartments  is  transferred  to 
a  single  shore  tank;  or 

(ii)  The  gasoline  from  the  vessel  is 
transferred  to  multiple  shore  tanks  and 
is  determined  for  each  tank  separately  to 
meet  all  per-gallon  minimum  or 
maximum  standards  unde^§  80.41  that 
are  applicable  to  the  Intch,  using  the 
following  procedure: 

(A)  The  gasoline  contained  in  the 
storage  tanks  prior  to  the  transfer  of  any 
gasoline  from  the  vessel  (the  "heels") 
shall  be  sampled  and  tested  using  the 
test  methods  specified  in  §  80.46,  or 
alternative  test  methods  for  which  the 
party  is  able  to  demonstrate  correlation 
to  the  values  obtained  by  the  methods 
specified  in  §  80.46; 

(B)  The  gasoline  contaijaed  in  the 
storage  tanks  subsequent  to  the  transfer 
of  all  gasoline  from  the  vessel  shall  be 
sampled  and  tested  using  the  test 
methods  specified  in  §  80.46,  or 
alternative  test  methods  for  which  the 
party  is  able  to  demonstrate  correlation 
to  the  values  obtained  by  the  methods 
specified  in  §  80.46;  and 

(C)  The  volume  and  properties  of  the 
heels  shall  be  subtracted  from  the 


volume  and  properties  of  the  filled 
tanks  to  determine  the  volume  and 
properties  of  the  gasoline  from  the 
vessel  only. 

(iii)  RVP  is  determined  using  the 
volume  weighted  average  of  the 
individual  compartment  sample  results, 
analyzed  prior  to  preparation  of  the 
batch  composite  sample. 

(2)  In  the  case  of  imported 
reformulated  gasoline,  the  gasoline 
transferred  to  shore  tanks  from  marine 
tank  vessels  may  be  certified  based  on 
shore  tank  sampling  following  the 
procediu«8  of  paragraphs  (cKl)(ii)  (A) 
through  (C)  of  this  section,  except  that 
testing  must  be  performed  using  only 
the  methods  specified  in  §  80.46. 

(3)  In  the  case  of  imported 
conventional  gasoline  the  gasoline 
contained  in  marine  vessels  with 
multiple  compartments  may  be  treated 
as  a  single  batch,  provided  that 
gasolines  of  different  octane  grades  (e.g., 
premium,  mid-grade  and  regular)  are 
treated  as  separate  batches. 

(d)  Requirements  for  RBOB.  Each 
requirement  of  this  section  that  applies 
to  reformulated  gasoline  also  applies  to 
RBOB. 

13.  Section  80.49  is  amended  by 
revising  the  paragraph  (a)  introductory 
text,  the  enti7  for  "New  Parameter"  in 
the  table  in  paragraph  (a)(1).  paragraph 
(a)(3).  introductory  text,  and  the  first 
three  sentences  in  paragraph  (b), 
introductory  text,  to  read  as  follows: 

180.49    Fuats  to  be  mad  In  augmaottng  the 
conptax  amission  modal  ttirouQh  vahlcia 
taattfiQ. 

•        •        •        •        • 

(a)  Seven  fuels  (hereinafter  called  the 
"addition  fuels")  shall  be  tested  for  the 
purpose  of  augmenting  the  complex 
emission  model  with  a  parameter  not 
currentiy  included  in  the  complex 
emission  model.  The  properties  of  the 
addition  fuels  are  specified  in 
paragraphs  (a)(1)  and  (2)  of  this  section. 
The  addition  fuels  shall  be  specified 
with  at  least  the  same  level  of  detail  and 
precision  as  in  §  80.49(aM5)(i).  and 

(!)•*• 


Fuels 


Fuel  property 


New  Parameter^ 


^  C  -  Candidala  level,  B  -  Baseline  level. 


(C+B)/2 


8 


B 


(3)  The  addition  fuels  shall  be 
specified  with  at  least  the  same  level  of 


detail  and  precision  as  in 

§  80.49(a)(5Hi).  and  this  information 

shall  be  included  in  the  petition 


submitted  to  the  Administrator 
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requesting  augmentation  of  the  complex 
emission  model. 

*  •         >        •        • 

(b)  Three  fuels  (hereinafter  called 
"extention  fuels")  shah  be  tested  for  the 
purpose  of  extending  the  valid  range  of 
the  complex  emission  model  for  a 
parameter  currently  included  in  the 
complex  emission  model.  The 
properties  of  the  extension  fuels  are 
specified  in  paragraphs  (b)(2)  through 
(4)  of  this  section.  The  extension  fuels 
shall  be  specified  with  at  least  the  same 
level  of  detail  and  precision  as  in 
§80.49(a)(5)(i).  and  *  '  * 
***** 

14.  Section  80.50  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§  80.50    General  test  procedure 
requirements  (or  augmentation  of  the 
emission  models. 

(a)  •  •  • 

(2)  Toxics  emissions  must  be 
measured  when  testing  the  extension 
fuels  per  the  requirements  of  §  80.49(b) 
or  when  testing  addition  fuels  1,  2,  or 
3  per  the  requirements  of  §  80.49  (a). 
***** 

15.  Section  80.65  is  amended  by: 

a.  Revising  paragraphs  (d)(2)(vi)(A), 
(B),  and  (C);  removing  paragraphs 
(d)(2)(vi)(D)  and  (d)(2)(vi)(E);  and 
revising  paragraph  (d)(3); 

b.  Revising  paragraph  (e)(1);  to  adding 
an  entry  for  "total  oxygen  content"  in 
the  table  in  paragraph  (e)(2)(i),  and 
revising  the  first  sentence  of  paragraph 
(e)(2)(ii)(B); 

c.  Revising  paragraphs  (f),  (g),  (h),  and 
(i):  and 

d.  Adding  paragraph  (j),  to  read  as 
follows: 

§  80.65    Gerwral  requirements  (or  refiners, 
importers,  and  oxygeiMle  bienders. 

*  •         *         *         * 

(d)  *  •  • 
(2)  *  •  • 
(vi)  *  *  • 

(A)  Any  oxygenate; 

(B)  Ether  only;  or 

(C)  Oxygenate  of  a  type  and  amount 
that  is  specified  by  the  refiner  or 
importer. 

(3){i)  The  requirements  of  this 
paragraph  (d)(3)  apply  to  each  batch  of: 

(A)  Reformulated  or  conventional 
gasoline,  or  RBOB,  produced  by  a 
refiner,  or  imported  by  an  importer; 

(B)  Reformulated  gasoline  produced 
by  an  oxygenate  blender  who  meets  the 
oxygen  standard  on  average; 

(C)  Oxygenate  added  to  conventional 
gasoline  downstream  of  the  refinery 
where  the  oxygenate  is  included  in 
refinery  compliance  calculations  under 
§80.101(gJ:and 


(D)  Each  batch  of  blendstock 
produced  or  imported  and  transferred  if 
blendstock  accounting  is  required  under 
§  80.102(e). 

(ii)  Each  batch  identified  in  paragraph 
(d)(3)(i)  of  this  section  shall  be  assigned 
a  number  (the  "batch  number"), 
consisting  of  the  EPA -assigned  refiner, 
importer  or  oxygenate  blender 
registration  number,  the  EPA-assigned 
facility  registration  number,  the  last  two 
digits  of  the  year  in  which  the  batch  was 
produced,  imported  or  blended,  and  a 
unique  number  for  the  batch,  beginning 
with  the  number  one  for  the  first  batch 
produced,  imported  or  blended  each 
calendar  year  and  each  subsequent 
batch  during  the  calendar  year  being 
assigned  the  next  sequential  number 
(e.g.  4321-54321-95-0000001,  4321- 
54321-95-0000002,  etc.). 

(e)  Determination  of  volume  and 
properties.  (1)  Each  refiner  or  importer 
shall  for  each  batch  of  reformulated 
gasoline  or  RBOB  produced  or  imported 
determine  the  volume,  and  the  value  of 
each  of  the  properties  specified  in 
paragraph  (e)(2)(i)  of  this  section,  except 
that  the  value  for  RVP  must  be 
determined  only  inthe  case  of 
reformulated  gasoline  or  RBOB  that  is 
VOC-controUed.  These  determinations 
shall:  » 

(i)  Be  based  on  a  representative 
sample  of  the  reformulated  gasoline  or 
RBOB  that  is: 

(A)  Collected  from  a  quantity  of 
gasoline  or  RBOB  that  has  been 
determined  to  be  homogeneous  as 
specified  in  §  80.47(b); 

(B)  Collected  using  the  methodologies 
specified  in  §  80.8;  and 

(C)  Analyzed  using  the  methodologies 
specified  in  §  80.46; 

(ii)  In  the  case  of  RBOB,  follow  the 
oxygenate  blending  instructions 
specified  in  §  80.69(a)(2); 

(iii)  Be  carried  out  either  by  the 
refiner  or  importer,  or  by  an 
independent  laboratory,  as  part  of  an 
independent  analysis  program  under 
§  80.72  ;  and 

(iv)  Be  completed  prior  to  the  gasoline 
or  RBOB  leaving  the  refinery  or  import 
facility  for  each  parameter  that  is  subject 
to,  or  that  is  used  to  calculate  an 
emissions  performance  that  is  subject  to, 
a  minimum  or  maximum  standard 
specified  in  §§  80.41  (a)  through  (f). 


(2)  *  •  • 
(i)  •  •  * 

Fue)  property 

Range 

•                             •                             • 

Total  oxygen  content 

•                             • 

0.10wt%. 

(ii)*  *  * 

(B)  The  refiner  or  importer  shall  have 
the  gasoline  analyzed  for  the  property  at 

one  additional  independent  laboratory.* 

*  * 

(f)  Independent  analysis  requirement. 
(1)  Any  refiner  or  importer  of 
reformulated  gasoline  or  RBOB  shall 
meet  the  independent  analysis 
requirements  specified  under  §  80.72; 
except  that 

(2)  Any  refiner  that  produces 
reformulated  gasoline  using  computer- 
controlled  in-line  blending  equipment  is 
exempt  from  the  independent  sampling 
and  testing  requirements  specified  in 
paragraphs  (f)(1)  of  this  section, 
provided  that  such  refiner: 

(i)  Obtains  bom  EPA  an  exemption 
from  these  requirements.  Ln  order  to 
seek  such  an  exemption,  the  refiner 
shall  submit  a  petition  to  EPA,  such 
petition  to  include: 

(A)  A  description  of  the  refiner's 
computer-controlled  in-line  blending 
operation,  including  a  description  of: 

(1)  The  location  of  the  operation; 

(2)  The  length  of  time  the  refiner  has 
used  the  operation; 

(3]  The  volumes  of  gasoline  produced 
using  the  operation  since  the  refiner 
began  the  operation  or  during  the 
previous  three  years,  whichever  is 
shorter,  by  grade; 

(4)  The  movement  of  the  gasoline 
produced  using  the  operation  to  the 
point  of  fungible  mixing,  including  any 
points  where  all  or  portions  of  the 
gasoline  produced  is  accumulated  in 
gasoline  storage  tanks; 

(5)  The  physical  lay-out  of  the 
operation; 

(6)  The  automated  control  system, 
including  the  method  of  monitoring  and 
controlling  blend  properties  and 
proportions; 

(7)  Any  sampling  and  analysis  of 
gasoline  that  is  conducted  as  a  part  of 
the  operation,  including  on-line,  off- 
line, and  composite,  and  a  description 
of  the  methods  of  sampling,  the 
methods  of  analysis,  the  parameters 
analyzed  and  the  frequency  of  such 
analyses,  and  any  written,  printed,  or 
computer-stored  results  of  such 
analyses,  including  information  on  the 
retention  of  such  results; 

(8)  Any  sampling  and  analysis  of 
gasoline  produced  by  the  operation  that 
occurs  downstream  from  the  blending 
operation  prior  to  fungible  mixing  of  the 
gasoline,  including  any  such  sampling 
and  analysis  by  the  refiner  and  by  any 
purchaser,  pipeline  or  other  carrier,  or 
by  independent  laboratories; 

[9]  Any  quality  assurance  procediues 
that  are  carried  out  over  the  operation; 
and 
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(10)  Any  occasion(s)  during  the 
previous  three  years  when  the  refiner 
adjusted  any  physical  or  chemical 
property  of  any  gasoline  produced  using 
the  operation  downstream  fitjm  the 
operation,  including  the  nature  of  the 
adjustment  and  the  reason  the  gasoline 
had  properties  that  required  adjustment; 
and 

(B)  A  description  of  the  independent 
audit  program  of  the  refiner's  computer- 
controlled  in-line  blending  operation 
that  the  refiner  proposes  will  satisfy  the 
requirements  of  this  paragraph  (f)(2); 
and 

(ii)  Carries  out  an  attest  engagement  of 
the  refinery's  computer-controlled  in- 
line blending  operation  for  each 
calendar  year  reporting  period,  as 
follows: 

(A)  The  audit  shall  follow  the  in-line 
blending  attest  procedures  specified  in 
§80.132; 

(B)  The  results  of  the  in-line  blending 
attest  engagement  shall  be  reported  as 
specified  in  §  80.130,  and  shall  be 
included  in  the  attest  report  submitted 
to  EPA  no  later  than  May  31  of  each 
year;  and 

(C)  The  attest  engagement  s|iall  be 
carried  out  by  an  auditor  who  meets  the 
criteria  specified  in  §80.125;  and 

(iii)  Complies  with  any  other 
requirements  that  EPA  includes  as  part 
of  the  exemption. 


(g)  [Reserved] 
(h) 


(h)  Compliance  audits.  Any  refiner  or 
importer  of  reformulated  gasoline  or 
RBOB,  and  any  oxygenate  blender  of 
any  RBOB  who  meets  the  oxygen 
standard  on  average,  shall  have  the 
reformulated  gasoline  and  RBOB  it 
produced,  imported  or  blended  during 
each  calendar  year  audited  for 
compliance  with  the  requirements  of 
this  subpart  D,  in  accordance  with  the 


requirements  of  subpart  F,  at  the 
conclusion  of  each  calendar  year.  This 
audit  requirement  must  be  met 
separately  for  each  refinery  and  for  each 
importer. 

(i)  Exclusion  of  previously  certified 
gasoline.  Any  refiner  who  combines 
blendstock  with  previously  certified 
reformulated  or  conventional  gasoline  to 
produce  reformulated  gasoline  or  RBOB 
shall  exclude  the  previously  certified 
gasoline  for  purposes  of  demonstrating 
compliance  with  the  standards  under 
§80.41.  This  exclusion  shall  be 
accomplished  separately  by  the  refiner 
for  each  refinery  as  follows. 

(iKi)  Detennine  the  volume  and 
properties  for  each  batch  of  previously 
certified  gasoline  received  that  is  used 
to  produce  reformulated  gasoline  or 
RBOB,  usinig  the  procedures  in 
paragraph  (e)(1)  of  this  section  and  in 
§  80.66,  and  the  independent  analysis 
requirements  in  paragraph  (f)  of  this 
section  in  the  case  of  previously 
certified  reformulated  easoline. 

(ii)  (A)  In  the  case  ofpreviously 
certified  reformulated  gasoline 
determine  the  emissions  performances 
for  toxics  and  NOx,  and  VOC  for  VOC- 
controlled  reformulated  gasoline,  and 
the  designations  for  VOC  control  and 
OPRG. 

(B)  In  the  case  of  previously  certified 
conventional  gasoline  determine  the 
exhaust  toxics  and  NOx  emissions 
performances. 

(2)  The  volume  and  properties  of  any 
batch  of  gasoline  produced  using 
previously  certified  gasoline  shall  be 
determined  without  regard  to  the 
previously  certified  gasoline  content. 

(3)  In  the  case  of  emy  parameter  or 
emissions  performance  standard  that 
has  been  designated  by  the  refiner,  for 
the  refinery,  to  be  met  on  a  per-gallon 
basis  under  paragraph  (d)(2)(v)  of  this 


section,  the  per-gallon  standard  that 
applies  to  any  batch  of  reformulated 
gasoline  or  RBOB  produced: 

(i)  Using  any  previously  certified 
reformulated  gasoline  shall  be  the  more 
stringent  of: 

(A)  The  per-gallon  standard  that 
applies  to  the  refinery  under  §  80.41;  or 

(B)  the  most  stringent  value  for  that 
parameter  or  emissions  performance  for 
any  previously  certified  reformulated 
gasoline  used  to  produce  the  batch;  or 

(ii)  Using  any  previously  certified 
conventional  gasoline  shall  be  the 
standard  that  applies  to  the  refinery 
under  §80.41. 

(4)  In  the  case  of  any  parameter  or 
emissions  performance  standard  that 
has  been  designated  by  the  refiner,  for 
the  refinery,  to  be  met  on  average  under 
paragraph  (d)(2)(v)  of  this  section,  any 
previously  certified  gasoline  shall  be 
excluded  from  the  refinery's  compliance 
calculations  as  follows. 

(i)  The  volume  and  properties  of  any 
batch  of  previously  certified 
reformulated  gasoline  received  at  the 
refinery  that  is  used  to  produce 
reformulated  gasoline  or  RBOB  shall  be 
included  in  compliance  calculations  for 
the  standard  under  §  80.67(g): 

(A)  As  a  negative  batch,  by 
multiplying  the  term  V,  in 

§  80.67(g)(l)(ii)  (i.e.,  the  batch  volume) 
times  negative  1; 

(B)  In  the  averaging  categories  that 
correspond  to  the  designations 
regarding  VOC  control  and  OPRG  of  the 
previously  certified  gasoline  batch  when 
received;  and 

(C)  The  net  volume  of  gasoline  in  the 
refinery's  compliance  calculations  shall 
be  positive  in  each  of  the  following 
categories  where  the  standard  is  being 
met  on  average: 


Standard 


Gasoline  category  that  must  have  net  positive  volume 


Oxygen 

Benzene  

vex  emissions  performance  .. 

Toxics  emissions  performance 
NOx  emissions  performance  .. 


All  RFC 

RFC  that  is  non-OPRG. 

All  RFG  and  RBOB. 

RFG  and  RBOB  that  is  VOC-controlled  for  Region  1. 

RFG  and  RBOB  that  is  VOC-controlled  for  Regton  2. 

All  RFG  and  RBOB. 

All  RFG  and  RBOB. 

RFG  and  RBOB  that  is  VOC-controlled. 


"RFG"  is  an  atibreviation  for  reformulated  gasoline. 


(ii)  The  volume  and  properties  of  any 
batch  of  previously  certified 
conventional  gasoline  received  at  the 
refinery  that  is  used  to  produce 
reformulated  gasoline  or  RBOB: 

(A)  Shall  be  included  in  the  refinery's 
anti-dumping  compliance  calculations 


under  §  80.101(g)  as  a  negative  batch; 
and 

(B)  The  net  volume  of  gasoline  in  the 
refinery's  anti-dumping  compliance 
calculations  shall  be  positive. 

(5)  Any  refiner,  but  no  other  person, 
may  use  the  procedures  specified  in  this 
paragraph  (i)  to  combine  previously 


certified  conventional  gasoline  with 
reformulated  gasoline,  to  reclassify 
conventional  gasoline  into  reformulated 
gasoline,  or  to  change  the  designations 
of  reformulated  gasoline  with  regard  to 
VOC  control  and  OPRG. 

(6)  Nothing  in  this  paragraph  (i) 
prevents  any  party  from  combining 
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previously  certified  reformulated 
gasolines  from  different  sources  in  a 
manner  that  does  not  violate  the 
prohibitions  in  §  80.78(a). 

(j)  Importer  certification  of  marine 
tank  vessels.  Importers  shall  sample 
each  batch  of  imported  RFC.  RBOB,  and 
conventional  gasoline: 

(1)  At  the  time  and  place  that  is 
allowed  by  the  U.S.  Customs  Service 
under  19  CFR  151.42  Controls  on 
unlading  and  gauging:  and 

(2)  Following  the  sampling 
requirements  in  §80.47;  however,  in  no 
case  shall  the  volume  of  a  single  batch 
be  larger  than  the  volume  reported  as  a 
single  item  of  merchandise  in  the  U.S. 
Customs  Service  entry  for  summary 
documentation  as  specified  by  19  CFR 
part  141.  Subparts  D.  E,  and  F.  and  19 
CFR  part  142,  subparts  A  and  B. 

16.  Section  80.67  is  amended  by 
adding  paragraph  (g)(lKiii)  and  revising 
paragraph  (h)(l)(iv)  to  read  as  follows: 

§  80.67    Complianc*  on  8v«rsge. 

(D*  *  • 

(iii)  Where  the  product  being 
evaluated  is  RBOB,  the  V,  term  under 
paragraphs  (g)(1)  (i)  and  (ii)  of  this 
section  shall  be  the  volume  of 
reformulated  gasoline  that  will  result 
when  the  RBOB  is  blended  with  the 


type  and  amount  of  oxygenate  specified 
for  the  RBOB  under  §  80.69(a)(2)(i). 

(h)«  •  * 

(D*  *  • 

(iv)  The  credits  are  transferred,  either 

through  inter-company  or  intra- 

company  transfers,  directly  from  the 

refiner,  importer,  or  oxygenate  blender 

that  creates  the  credits  to  the  refiner, 

importer,  or  oxygenate  blender  that  uses 

the  credits  to  achieve  compliance; 

•  •        •        *        * 

17.  Section  80.68  is  amended  by: 

a.  Revising  paragraphs  (hKl)(iv)  and 
(bK2)(ii); 

b.  Revising  paragraphs  (c)(4)(i)  and 
(c)(4)(ii): 

c.  Revising  paragraphs  (c)(9)(i)(B)  and 
(c)(9)(ii)(B); 

d.  Revising  paragraph  (c)(10)(ii).  and 
adding  paragraphs  {c)(10)(iii),  (c)(10}(iv) 
and  (c)(10){v); 

e.  Revising  paragraph  (c)(ll): 

f.  Revising  paragraph  (c)(12);  and 

g.  Revising  paragraphs  {c)(13Kiii)  (A) 
and  (B),  to  read  as  follows: 

}  80.68    Compliance  surveys. 

•  •         •         •         • 

(b)«   •  * 

(iv)  70  surveys  shall  be  conducted  in 
1998  and  thereafter. 

(2)*   •   • 

(ii)  In  the  event  that  any  covered 
area(s)  fails  a  survey  or  survey  series 


according  to  the  criteria  set  forth  in 
paragraph  (c)  of  this  section,  the  annual 
decreases  in  the  numbers  of  surveys 
prescribed  by  paragraph  (bKl)  of  this 
section,  as  adjusted  by  paragraph 
(b)(2)(i)  of  this  section,  shall  be  adjusted 
as  follows  in  the  year  follownng  the  year 
of  the  failure.  •   *   • 
•        •        •        »        • 

(c)  *  •  • 

(4)*   •   • 

(i)  An  oxygen  and  benzene  survey 
series  shall  consist  of  all  surveys 
conducted  in  a  single  covered  area 
during  a  single  calendar  year,  and  a 
toxics  survey  series  shall  consist  of  all 
svuveys  conducted  in  a  single  covered 
area  during  a  single  calendar  year 
except  for  surveys  conducted  during  the 
period  January  1, 1998  through  April  30, 
1998. 

(ii)  A  NOx  survey  series  shall  consist 
or  all  surveys  conducted  in  a  single 
covered  area  diuing  the  periods  January 
1  through  May  31  (except  for  surveys 
conducted  during  the  period  January  1, 
1998  through  April  30.  1998),  and 
September  16  through  December  31 
during  a  single  calendar  year. 
»        •        »        »         • 

(9)(i)  •    •    * 

(B)  The  annual  average  of  the  toxics 
emissions  reduction  percentages  for  all 
samples  from  a  survey  series  shall  be 
calculated  according  to  the  following 
formula  3': 


AATER  = 


X  0.468 


// 


J    \\ 


X  0.532 


Where: 

AATER=the  aimual  average  toxics 
emissions  reduction 

TERij=the  toxics  emissions  reduction 
for  sample  j  of  gasoline  collected 
during  the  high  ozone  season 

TER2j=the  toxics  emissions  reduction 
for  sample  j  of  gasoline  collected 
outside  the  high  ozone  season 


"  Tbe  formula  require*,  first,  that  the  toxic 
reductions  of  samples  taken  in  each  one-we«k 
survey  be  averaged  to  obtain  an  average  for  each 
such  survey  Then  these  survey  averages  are, 


ni=the  number  of  gasoline  samples 

collected  during  a  one-week  survey 
conducted  within  the  high  ozone 
season 

Si=the  number  of  one- week  siuveys 
conducted  within  the  high  ozone 
season 

n2=the  number  of  gasoline  samples 

collected  during  a  one-week  survey 


themselves,  averaged  separately  for  high-ozone  and 
non-high-ozone  season  surveys,  to  obtain  two 
overall  averages.  These  overall  averages  are  each  to 
be  multiplied  by  a  seasonal  weight  (0.468  for  high- 


conducted  outside  the  high  ozone 
season 
82=the  number  of  one-week  surveys 
conducted  outside  of  the  high 


ozone  season 


(ii)"  •  * 

(B)  The  annual  average  of  the  toxics 
emissions  reduction  percentages  for  a 


ozone  season  and  0.532  for  non-high  ozone  season) 
and  the  resulting  products  added  together  to  obtain 
the  average  annual  toxic  emission  reduction. 
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survey  series  shall  be  calculated 
according  to  the  formula  specified  in 
paragraph  (c)(9)(i)(B)  of  this  section;  and 

***** 

(10)*   •*    *• 

(ii)  The  average  NOx  emission 
reduction  percentage  for  each  single 
week-long  NOx  survey  shall  be 
calculated  as  the  average  of  all  NOx 
emission  reduction  percentages  from  the 
survey. 

(iii)  The  covered  area  shall  have  failed 
a  NOx  survey  if  the  average  NOx 
emissions  reduction  percentage  for  all 
survey  samples  is  less  than  the 
applicable  Phase  1  or  Phase  II  complex 
model  per-gallon  standard  for  NOx 
emissions  reduction. 

(iv)  The  average  NOx  emission 
reduction  percentage  for  a  NOx  survey 
series  shall  be  calculated  according  to 
the  following  formula: 


ANER  = 

s 
Where: 
ANER=the  average  NOx  emission 

reduction  percentage  for  a  NOx 

survey  series, 
n=the  number  of  gasoline  samples  taken 

in  the  course  of  a  week-long  NOx 

survey, 
NERj=the  NOx  emissions  reduction 

percentage  for  gasoline  sample  j 

determined  according  to  the 

appropriate  methodology  at  §  80.45, 

and 
S=the  number  of  week-long  NOx 

surveys  conducted  during  the  year 

(v)  The  covered  area  shall  have  failed 
a  NOx  survey  series  if  the  average  NOx 
emissions  reduction  percentage  for  the 
series,  as  computed  in  paragraph 
(c)(10)(iv)  of  this  section,  is  less  than  the 
applicable  Phase  I  or  Phase  II  complex 
model  per  gallon  standard  for  NOx 
emissions  reduction. 

(ll)(i)  The  results  of  each  benzene 
content  survey  series  conducted  in  any 
covered  area  shall  be  determined 
according  to  the  following  formula: 


i=l 


AABC  = 


/    n               \ 

iBCj 

H 

n 

V              J, 

AABC  =  the  annual  average  benzene 

content  for  a  benzene  content 

survey  series, 
n  =  the  number  of  gasoline  samples 

taken  in  the  course  of  a  week-long 

benzene  content  survey, 
BCj  =  the  benzene  content  for  gasoline 

sample  j  taken  in  the  course  of  a 

week-long  benzene  content  survey, 

and 
S  =  the  number  of  week-long  benzene 

content  surveys  conducted  during 

the  year, 
(ii)  If  the  aimual  average  benzene 
content  computed  in  paragraph  (c)(ll)(i) 
of  this  section  is  greater  than  1.000 
percent  by  volume,  the  covered  area 
shall  have  failed  a  benzene  content 
survey  series. 

(12)(i)  The  results  of  each  oxygen 
content  survey  series  conducted  in  any 
covered  area  shall  be  determined 
according  to  the  following  formula: 


i=l 


AAOC  = 


C  n           ^ 

n" 

V                    /i 

Where: 


Where: 

AAOC  =  the  aimual  average  oxygen 

content  for  an  oxygen  content 

survey  series, 
n  =  the  number  of  gasoline  samples 

taken  in  the  course  of  a  week-long 

oxygen  content  siu^fey, 
Ocj  =  the  oxygen  content  for  gasoline 

sample  j  taken  in  the  course  of  a 

week-long  oxygen  content  survey, 

and 
S  =  the  number  of  week-long  oxygen 

content  surveys  conducted  during 

the  year, 
(ii)  If  the  annual  average  oxygen 
content  computed  in  paragraph  (c)(12)(i) 
of  this  section  is  less  than  2.00  percent 
by  weight,  the  covered  area  shall  have 
failed  an  oxygen  content  survey  series. 
***** 

(13)  •    *    * 

(iii)  Include  procedures  such  that  the 
number  of  samples  included  in  each 
survey  or  survey  series  (whichever  is 
applicable)  assures  that: 

(A)  In  the  case  of  simple  model 
surveys  or  survey  series,  the  average 
levels  of  oxygen,  benzene,  RVP,  and 
aromatic  hydrocarbons  are  determined 
with  a  95%  confidence  level,  with  error 
of  less  than  0.1  psi  for  RVP,  0.05%  for 
benzene  (by  volume),  and  0.1%  for 
oxygen  (by  weight):  and 

(B)  In  the  case  of  complex  model 
surveys  or  survey  series,  the  average 
levels  of  oxygen,  benzene,  RVP, 


aromatic  hydrocarbons,  olefins,  T-50, 
T-90  and  sulfur  are  determined  with  a 
95%  confidence  level,  with  error  of  less 
than  0.1  psi  for  RVP.  0.05%  for  benzene 
(by  volume),  0.1%  for  oxygen  (by 
weight),  0.5%  for  olefins  (by  volume),  5° 
F.  for  T-50  and  T-90,  and  10  ppm  for 
sulfur:  or  an  equivalent  level  of 
precision  for  the  complex  model- 
determined  emissions  parameters;  and 
***** 

18.  Section  80.69  is  amended  by: 

a.  Revising  paragraphs  (a)(2), 
(a)(6)(iv),  and  the  introductory  text  of 
(a)(7); 

b.  Removing  and  reserving  paragraph 
(a)(4),  and  removing  paragraphs  (a)(8). 
(a)(9).  and  (a)(10); 

c.  Revising  paragraph  (b)(1).  and 
adding  paragraph  (b)(5);  and 

d.  Revising  (paragraph  (e), 
introductory  text,  paragraphs  (e)(2)(i)(A) 
and  (e)(2)(v)  to  read  as  follows: 

§  80.69    Requirement*  tor  downstream 
oxygenate  blending. 

***** 

(a)*  •  * 

(2)  *   *   * 

(i)  Adding  oxygenate  to  a 
representative  sample  of  the  RBOB.  as 
follows: 

(A)  Where  the  RBOB  is  designated  as 
any-oxygenate,  add  ethanol  so  that  the 
resulting  reformulated  gasoline  has  a 
maximum^xygen  content  of  2.0  v*rt%; 

(B)  Where  the  RBOB  is  designated  as 
ether-only,  add  MTBE  so  that  the 
resulting  reformulated  gasoline  has  a 
maximum  oxygen  content  of  2.0  wt%; 
or 

(C)  Where  the  RBOB  has  oxygenate 
blending  instructions  other  than  "any- 
oxvgenate"  or  "ether-only"  and  where 
the  refiner  or  importer  meets  the 
contractual  and  quality  assurance 
requirements  in  paragraphs  (a)(5) 
through  (a)(7)  of  this  section: 

{!)  Add  the  oxygenate  specified  for 
the  RBOB,  or  if  more  than  one 
oxygenate  is  allowed,  from  the 
following  list  of  oxygenates  add  the  first 
that  is  specified:  Ethanol.  MTBE.  ETBE, 
any  other  specified  oxygenate;  and 

(2)  Add  the  volume  of  oxygenate 
specified  for  the  RBOB,  or  if  a  range  is 
specified,  add  the  minimum  vol%;  or 

(D)  Where  the  RBOB  has  oxygenate 
blending  instructions  other  than  "any- 
oxygenate"  or  "ether-only,"  and  where 
the  refiner  or  importer  fails  to  meet  the 
contractual  and  quality  assurance 
requirements  in  paragraphs  (a)(5) 
through  (a)(7)  of  this  section,  add  4.0 
vol%  ethanol;  and 

(ii)  Determining  the  properties  and 
characteristics,  including  the  oxygen 
and  oxygenate  content,  of  the  resulting 


37384 


Federal  Register  /  Vol.  62,  No.  133  /  Friday,  July  11.  1997  /  Proposed  Rules 


gasoline  using  the  methodology 
specified  in  §  80.65(e). 

•  •        •        •        * 

(4)  [Reserved] 

•  •        •        •        • 

(6)*    •    • 

(iv)  Carry  out  the  quality  assurance 
sampling  and  testing  requirements  for 
oxygenate  blenders  specified  in 
§  80.69(e)(2): 

(7)  Conduct  a  quality  assurance 
sampling  and  testing  program  to  be 
carried  out  at  the  facilities  of  each 
oxygenate  blender  who  blends  any 
RBOB  produced  or  imported  by  the 
refiner  or  importer  with  any  oxygenate, 
to  determine  whether  the  reformulated 
gasoline  which  has  been  produced 
through  blending  contains  the  oxygen 
type  and  oxygen  amount  specified  by 
the  refiner  or  importer,  and  complies 
with  the  standard  for  oxygen  specified 
in  §  80.41.  The  testing  shall  use  the 
oxygen  and  oxygenate  test  method 
specified  in  §  80.46(g). 

•  •        •        •        • 

(b)'  *  * 

(1)  Add  oxygenate  as  follows. 

(i)  For  RBOB  designated  as  "any 
oxygenate"  add  any  oxygenate. 

(ii)  For  RBOB  designated  as  "ether- 
only"  add  an  ether  oxygenate  (e.g., 
MTBE.  ETBE,  TA.ME,  or  butanol). 

(iii)  For  RBOB  designated  as  either 
"any-oxygenate"  or  "ether-only"  add  an 
amount  of  oxygenate  that: 


(A)  Is  equal  to  or  greater  than  the 
minimum  oxygen  or  oxygenate  content 
specified  for  the  RBOB,  or  the  amount 
of  oxygenate  necessary  for  the  resulting 
reformulated  gasoline  to  meet  the 
applicable  oxygen  minimum  standard, 
whichever  is  greater;  wad 

(B)  Does  not  exceed  the  applicable 
oxygen  maximum  content  requirement. 

(iv)  For  RBOB  not  designated  "any- 
oxygenate"  or  "ether-only"  add 
oxygenate  of  the  type  specified  for  the 
RBOB,  and  in  an  amount  that  is  equal 
to  or  greater  than  the  minimum  amount 
specified  for  the  RBOB  and  that  is  equal 
to  or  less  than  the  oxygen  maximum 
standards  in  §  80.41. 

(v)  In  addition  to  the  oxygenates 
specified  in  paragraphs  (b)(l)(i)  through 
(b)(l)(iv)  of  this  section,  the  RFC 
produced  using  RBOB  may  contain  an 
amount  of  other  oxygenate,  provided 
that  the  other  oxygenate: 

(A)  Has  a  maximum  volume  of: 

(1)  0.4  volume  %  ethanol;  or 

(2)  0.6  volume  %  MTBE,  ETBE. 
TAME  or  butanol;  or 

(3)  0.2  volume  %  methanol;  and 

(B)  Was  not  added  intentionally. 
»        •        •        »        • 

(5)  Oxygenate  blenders  who  blend 
oxygenate  in  trucks  are  not  subject  to 
the  requirements  of  paragraph  (b)(4)  of 
this  section,  provided  that  the  following 
requirements  are  met: 

(i)  The  oxygenate  blending  shall  be 
carried  out  using  computer-controlled 


Oxygenate 


in-line  or  sequential  blending  that 
operates  in  such  a  manner  that  the 
volumes  of  oxygenate  and  RBOB  are 
automatically  dispensed  when  a 
particular  grade  of  gasoline  is  selected 
for  loading  into  a  truck,  and  no  operator 
instructions  are  required  regarding  the 
oxygenate-RBOB  proportions  when  an 
individual  truck  is  loaded. 

(ii)  The  oxygenate  blender  shall  be  the 
party  who  operates  the  computer- 
controlled  in-line  or  sequential  blending 
equipment. 

(iii)  The  oxygenate  blender  shall  base 
its  compliance  calculations  on  the 
volumes  and  properties  of  RBOB  and 
oxygenate  used  during  a  period  not 
longer  than  one  calendar  month. 

(iv)(A)  In  calculating  the  oxygen 
content  of  for  each  batch  of  RFC 
produced,  the  oxygenate  blender  shall 
use  the  following  equation: 


W.  = 


V  'd   *0 


(Vg*dg)-KV„*d„) 

Where: 

Wo=weight  percent  oxygen  in  blend 

from  oxygenate 
Vo=volume  percent  oxygenate 
do  =  density  of  oxygenate  (g/ml) 
Oo=weight  fraction  oxygen  in  oxygenate 
V,=volume  of  gasoline 
dg=density  of  gasoline 

(B)  And  where  the  densities  and 
weight  fractions  of  oxygen  are  used: 


ethanol 

ethyl  t-t)utyt  ether  (ETBE)  — 

ethyl  t-amyl  ether  (ETAE)  

methanol — 

methyl  t-txjtyl  ether  (MTBE)  ... 
t-amyl- mettiyl  ether  (TAME)  .., 

diisopropyl  ether  (DIPE) 

t-t)utyl  alcohol  _ 

fvproparwl  .._ _ 


Density  at 

30  "F 

(gm/rrt) 


0.7939 
0.7452 
0.7452 
0.7963 
0.7460 
0.7758 
0.7282 
0.7922 
0.8080 


Weight  frac- 
tion oxygen 


0.3473 
0.1566 
0.1566 
0.4993 
0.1815 
0.1566 
0.1566 
0.2158 
0.2662 


(v)  In  determining  the  volume  % 
ethanol  to  use  in  paragraph  (b)(5)(iv)  of 
this  section,  the  denaturant  content  of 
ethanol  (if  used),  shall  be  either 

(A)  5  vol%,  provided  that  the 
oxygenate  blender  conducts  a  program 
of  quality  assurance  sampling  the 
ethanol  used,  as  follows: 

( 1  ]  The  frequency  of  the  sampling  and 
testing  shall  be  at  least  one  sample  every 
month: 

(2)  In  the  event  an  ethanol  sample 
from  this  quality  assurance  program  has 
an  oxygenate  purity  level  of  less  than 
92.1%,  the  oxygenate  blender  must 


(i)  Use  the  greater  denaturant  content 
for  all  oxygen  compliance  calculations 
for  the  ethanol  that  was  tested,  and; 

(ii)  Increase  the  frequency  of  quality 
assurance  sampling  and  testing  to  one 
sample  every  two  weeks,  and  must 
maintain  this  frequency  until  four 
successive  samples  show  an  ethanol 
purity  content  that  is  equal  to  or  greater 
than  92.1%. 

(3)  The  formula  for  calculating 
denatiirant  content  based  upon  ethanol 
pvirity  is  the  following: 


DC  =  99.01  - 


OP 

0.98 


♦100 


Where: 

DC=denatiirant  content,  in  vol% 
OP=measured  ethanol  purity,  expressed 
as  decimal  or 

(B)  The  measiu«d  denaturant  content 
for  each  batch  of  oxygenate  used  to 
produce  RFG. 

(vi)  During  each  oxygen  averaging 
period,  the  oxygenate  blender  shall  use 
only  the  assumed  denaturant  content  of 
ethanol  (if  used)  or  only  the  measured 
denaturant  content  for  all  compliance 
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calculations  for  an  oxygenate  blending 
facility. 

(vii)  The  oxygenate  blender  shall 
conduct  a  program  of  quality  assurance 
sampling  and  testing  the  RFG  produced 
using  the  procedures  and  at  the 
frequencies  specified  under 
§  80.69(e)(2). 
***** 

(e)  Additional  requirements  for 
oxygenate  blenders  who  blend 
oxygenate  in  trucks.  Any  oxygenate 
blender,  other  than  a  terminal  storage 
tank  blender  specified  in  §  80.69(c), 
shall: 
•        •        •        •        * 

(2)*   •   * 
(i)  •  •  • 

(A)  Prior  to  combining  the  resulting 
gasoline  with  any  other  gasoline;  or 

***** 

(v)  In  the  event  the  testing  results  for 
any  sample  indicate  the  gasoline  does 
not  contain  the  specified  type  and 
amount  of  oxygenate  (within  the  ranges 
specified  in  §  80.65(e)(2)(i)): 
***** 

19.  Section  80.70  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

§  80.70    Ck)vered  areas. 

***** 

(1)  The  Sacramento,  California,  ozone 
nonattainment  area,  redesignated  as  a 
severe  ozone  nonattainment  area 
effective  June  1,  1995,  is  a  covered  area 
for  purposes  of  subpart  D,  beginning  on 
June  1,  1996.  The  Sacramento, 
California  ozone  nonattainment  area  is 
comprised  of: 

(1)  All  portions  of  El  Dorado  County 
except  that  portion  of  El  Dorado  County 
within  the  drainage  area  naturally 
tributary  to  Lake  Tahoe  including  said 
Lake.  (See  40  CFR  81.275) 

(2)  All  portions  of  Placer  County 
except  that  portion  of  Placer  County 
within  the  drainage  area  naturally 
tributary  to  Lake  Tahoe  including  said 
Lake,  plus  that  area  in  the  vicinity  of  the 
head  of  the  Truckee  River  described  as 
follows:  commencing  at  the  point 
common  to  the  aforementioned  drainage 
area  crest  line  and  the  line  common  to 
Townships  15  North  and  16  North, 
Mount  Diablo  Base  and  Meridian 
(M.D.B.&M.),  and  following  that  line  in 
a  westerly  direction  to  the  northwest 
comer  of  Section  3,  Township  15  North, 
Range  16  East,  M.D.B.&M.,  thence  south 
along  the  west  line  of  Sections  3  and  10. 
Township  15  North,  Range  16  East, 
M.D.B.&M.,  to  the  intersection  with  the 
said  drainage  area  crest  line,  thence 
following  the  said  drainage  area 
boundary  in  a  southeasterly,  then 
northeasterly  direction  to  and  along  the 
Lake  Tahoe  Dam.  thence  following  the 


said  drainage  area  crest  line  in  a 
northeasterly,  then  northwesterly 
direction  to  the  point  of  beginning.  (See 
40  CFR  81.275] 

(3)  That  portion  of  Solano  County 
which  lies  north  and  east  of  a  line 
described  as  follows.  Description  of 
boundary  in  Solano  County  between 
San  Francisco  and  Sacramento: 
Beginning  at  the  intersection  of  the 
westerly  boundary  of  Solano  County 
and  the  Va  section  line  running  east  and 
west  through  the  center  of  Section  34; 
T.  6  N.,  R.  2  W.,  M.D.B.&M.,  thence  east 
along  said  V*  section  line  to  the  east 
boundary  of  Section  36.  T.  6  N.,  R.  2  W., 
thence  south  Va  mile  and  east  2.0  miles, 
more  or  less,  along  the  west  and  south 
boundary  of  Los  Putos  Rancho  to  the 
northwest  corner  of  Section  4,  T.  5  N., 
R.  1  W.,  thence  east  along  a  line 
common  to  T.  5  N.  and  T.  6  N.  to  the 
northeast  comer  of  Section  3,  T.  5  N., 

R.  1  E.,  thence  south  along  section  lines 
to  the  southeast  comer  of  Section  10,  T. 
3  N.,  R.  1  E.,  thence  east  along  section 
lines  to  the  south  'A  comer  of  Section 
8,  T.  3  N.,  R.  2  E.,  thence  east  to  the 
boundary  between  Solano  and 

(4)  The  southern  portion  of  Sutter 
County  described  as  follows.  South  of  a 
line  connecting  the  northern  border  of 
Yolo  County  to  the  southwest  tip  of 
Yuba  County  and  continuing  along  the 
southern  Yuba  County  border  to  Placer 
County. 

(5)  The  northern  portion  of  Sutter 
County  described  as  follows;  North  of  a 
line  connecting  the  northern  border  of 
Yolo  County  to  the  southwest  tip  of 
Yuba  County  and  continuing  along  the 
southern  Yuba  County  border  to  Placer 
County. 

20.  Section  80.72  is  added  to  subpart 
D  to  read  as  follows: 

§80.72    Indepertdent  analysis 
requirements. 

(a)  Independent  sampling  and 
analysis  required.  Any  refiner  or 
importer  of  reformulated  gasoline  or 
RBOB  shall  carry  out  a  program  of 
independent  sample  collection  and 
analyses  for  the  reformulated  gasoline  it 
produces  or  imports,  which  meets  the 
requirements  of  one  of  the  following 
two  options: 

(1)  Option  1.  The  refiner  or  importer 
shall,  for  each  batch  of  reformulated 
gasoline  or  RBOB  that  is  produced  or 
imported,  have  the  gasoline  sampled 
and  tested  by  the  designated 
independent  laboratory  according  to  the 
requirements  specified  in  this  section. 

(2)  Option  2.  The  refiner  or  importer 
shall  have  a  periodic  independent 
testing  program  carried  out  for  all 
reformulated  gasoline  or  RBOB 
produced  or  imported,  which  shall 


consist  of  the  designated  independent 
laboratory  sampling  each  batch  of 
reformulated  gasoline  or  RBOB,  and 
analyzing  each  sample  identified  under 
paragraph  (d)  of  this  section,  according 
to  the  requirements  specified  in  this 
section. 

(b)  Designation  of  independent 
laboratory.  (1)  Any  refiner  or  importer 
shall  designate  one  independent 
laboratory  for  each  refinery  or  import 
facility  at  which  reformulated  gasoline 
or  RBOB  is  produced  or  imported,  and 
shall  identify  this  laboratory  to  EPA 
under  the  registration  requirements  of 
§80.76. 

(2)  In  order  to  be  considered 
independent: 

(i)  The  laboratory  shall  not  be 
operated  by  any  refiner  or  importer  who 
produces  or  imports  reformulated 
gasoline  or  RBOB,  or  by  any  refiner  or 
importer  that  is  part  of  a  corporate 
organization  that  includes  a  refiner  or 
importer  of  reformulated  gasoline  or 
RBOB,  including  subsidiary 
corporations,  parent  corporations  and 
subsidiaries  thereof,  and  employees  of 
any  of  these  corporations: 

fii)  The  laboratory  shall  be  free  from 
any  interest  in  any  refiner  or  importer; 
and 

(iii)  The  refiner  or  importer  shall  be 
free  from  any  interest  in  the  laboratory; 
however 

(iv)  Notwithstanding  the  restrictions 
in  paragraphs  (b)(2](i]  through  (iii)  of 
this  section,  a  laboratory  shall  be 
considered  independent  if  it  is  owned 
or  operated  by  a  gasoline  pipeline 
company,  regardless  of  ownership  or 
operation  of  the  gasoline  pipeline 
company  by  refiners  or  importers, 
provided  that  such  pipeline  company  is 
owned  and  operated  by  four  or  more 
refiners  or  importers. 

(3)  Use  of  a  laboratory  that  is 
debarred,  suspended,  or  proposed  for 
debarment  pursuant  to  the 
Govemmentwide  Debarment  and 
Suspension  regulations,  40  CFR  part  32, 
or  the  Debarment,  Suspension  and 
Ineligibility  provisions  of  the  Federal 
Acquisition  Regulations,  FAR  48 
subpart  9.4,  shall  be  deemed 
noncompliance  with  the  requirements 
of  this  section. 

(4)  Any  laboratory  that  fails  to  comply 
with  the  requirements  of  this  section 
shall  be  subject  to  debarment  or 
suspension  under  Govemmentwide 
Debarment  and  Suspension  regulations. 
40  CFR  part  32,  or  the  Debarment, 
Suspension  and  Ineligibility  regulations, 
Federal  Acquisition  Regulations  FAR  48 
subpart  9.4. 

(c)  Sampling  and  reporting.  For  all 
samples  collected  or  analyzed  pursuant 
to  the  requirements  of  Lbis  section,  the 
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refiner  or  importer  shall  have  the 
independent  laboratory: 

(1)  Collect  a  representative  sample 
from  the  batch  of  reformulated  gasoline 
following  the  sampling  procedures 
specified  in  §80.47; 

(2)  Determine  which  standards  are 
being  met  on  a  per-gallon  basis  and 
which  standards  are  being  met  on 
average,  and  obtain  the  refiner's  or 
importer's  assigned  batch  number  for 
the  batch  being  sampled; 

(3)  Determine  the  volume  of  the  batch; 

(4)  Determine  the  identification 
number  of  the  gasoline  storage  tank  or 
tanks  in  which  the  batch  was  stored  at 
the  time  the  sample  was  collected; 

(51  Determine  the  date  and  time  the 
batch  became  finished  reformulated 
gasoline,  and  the  date  and  time  the 
sample  was  collected; 

(6)  Determine  the  grade  of  the  batch 
(e.g.,  premium,  mid-grade,  or  regular); 
and 

(7)  In  the  case  of  reformulated 
gasoline  produced  through  computer- 
controlled  in-line  blending,  determine 
the  date  and  time  the  blending  process 
began  and  the  date  and  time  the 
blending  process  ended,  unless  exempt 
under  S80.65(fl(2); 

(8)  Retain  each  sample  for  a  period  of 
30  days,  except  that  this  period  shall  be 
extended  to  a  period  of  up  to  180  days 
upon  request  by  EPA;  and 

(9)  Supply  to  EPA  any  sample 
collected  or  a  portion  of  emy  such 
sample,  according  to  the  requirements 
of  paragraph  (f)  of  this  section. 

(d)  Selecting  samples  for  analysis.  A 
refiner  or  importer  shall  have  any 
laboratory  serving  as  the  independent 
laboratory  under  the  periodic 
independent  analysis  option  of 
paragraph  (a)(2)  of  this  section,  for  each 
refinery  or  importer,  analyze  gasoline 
samples  identified  as  follows: 

[\]  General  instructions,  (i)  Samples 
must  be  selected  for  analysis  for  each 
two  week  period.  Each  two-week  period 
begins  on  Sunday  night  at  midnight, 
and  lasts  for  the  subsequent  two  weeks. 
The  first  two-week  period  begins  at 
midnight  on  August  7,  1994,  the  second 
two- week  period  begins  at  midnight  on 
August  21,  1994,  etc. 
",    (ii)  EPA  may  issue  special 
instructions  for  selecting  samples  for 
analysis  for  any  specific  refiner, 
refinery,  importer,  or  independent  lab 
that  differ  in  whole  or  in  part  from  the 
instructions  contained  in  this  paragraph 
(d),  and  if  such  special  instructions  are 
issued  they  must  be  followed  instead  of 
the  instructions  contained  in  this 
protocol. 

(2)  Identify  samples  for  the  current 
analysis  cycle,  (i)  Identify  each  sample 
of  RFG  or  RBOB  collected  during  the 


preceding  two- week  period,  and  the 
refiner  or  importer  assigned  batch 
identification  number  for  each  sample. 

(ii)  Add  any  samples  carried  over 
from  a  prior  analysis  cycle,  from 
paragraphs  (d)(3)(i)  and  (ii)  of  this 
section. 

(iii)  Order  the  samples  bom  the 
preceding  two-week  period,  plus  any 
carry  over  samples,  in  chronological 
order  using  the  batch  identification 
number  for  each  sample. 

(3)  Determine  the  number  of  samples 
to  b6  analyzed. 

(i)  The  number  of  samples  that  must 
be  analyzed  for  the  current  analysis 
cycle  is  the  number  of  samples 
identified  under  paragraph  (d)(2)  of  this 
section  that  is  evenly  divisible  by  ten. 

(ii)  Any  remainder  from  this  division 
is  the  number  of  samples  that  must  be 
carried  over  to  the  subsequent  analysis 
cycle.  Any  carry  over  samples  must  be 
those  with  the  largest  batch 
identification  numbers. 

Example.  If  the  number  of  samples 
identified  under  paragraph  (d)(2)  is  thirty 
•even,  with  batch  numbers  4321-54321-95- 
002534  through  4321-54321-95-002570,  the 
number  of  samples  that  must  be  analyzed  in 
the  ciurent  analysis  cycle  is  three,  and  seven 
samples  muA  be  carried  over  to  the 
subsequent  analysis  cycle.  The  specific 
samples  that  must  be  carried  over  are  those 
•even  with  the  largest  batch  identification 
numbers,  or  samples  4321-54321-95-002564 
through  4321-54321-95-002570. 

(iii)  To  the  extent  any  sample  carry 
over  would  resuit  in  a  sample  being 
retained  by  the  independent  lab  for 
more  than  30  days,  this  sample  shall  be 
retained  by  the  independent  laboratory 
until  the  sample  is  not  carried  over  to 
a  subsequent  analysis  cycle,  but  for  a 
maximum  of  180  days. 

(iv)(A)  If  the  number  of  samples 
identified  under  paragraph  (d)(2)  of  this 
section  is  less  than  ten,  then  all  samples 
should  be  carried  over  to  the  subsequent 
analysis  cycle. 

(B)  If  the  number  of  samples 
identified  under  paragraph  (d)(2)  of  this 
section  is  less  than  ten,  and  any  sample 
carry  over  would  result  in  a  sample 
being  retained  for  more  than  180  days, 
then  one  sample  must  be  analyzed  frx»m 
the  number,  and  none  of  the  samples 
would  be  carried  over  to  the  subsequent 
analysis  cycle. 

(4)  Identify  which  samples  to  analyze. 
(i)  Identify  the  begiiming  point  for  using 
the  Random  Number  Table  at  paragraph 
(d)(4)(ii)  of  this  section  for  the  current 
analysis  cycle. 

(A)  Identify  the  last  two  digits  from 
the  closing  point  for  the  Dow  Jones 
Industrial  Average  as  reported  in  the 
Wall  Street  Journal  for  the  first  day  the 
New  York  Stock  Exchange  is  open 


following  the  close  of  the  preceding 
two-week  period. 

Example.  For  the  two-week  period  ending 
at  midnight  on  Sunday,  August  20,  the 
relevant  two  digits  would  be  the  last  two 
digits  for  the  close  for  the  Dow  Jones 
Industrial  Average  for  Monday,  August  21,  as 
reported  in  the  Wall  Street  Journal  for 
Tuesday,  August  22.  If  this  Dow  Jones 
Industrial  Average  close  is  3,741.06,  the 
relevant  two  digits  would  be  06. 

(B)  The  beginning  point  for  the 
Random  Nimiber  Table  at  paragraph 
(d)(4)(ii)  of  this  section  for  the  current 
analysis  cycle  is  the  row  number  (from 
Column  A  of  the  Random  Number 
Table)  that  corresponds  to  the  number 
identified  under  paragraph  (d)(4)(i)(A) 
of  this  section.  Using  the  example  from 
paragraph  (d)(4)(i)(A)  of  this  section,  the 
applicable  row  number  would  be  06, 
and  the  first  random  number  would  be 
27. 

(ii)  Random  Number  Table: 


Column 

A 

B 

00  .. 

01 

— - - — • 

60 
77 

02 

3B 

03   

16 

04        

45 

05 

39 

06  .. 
07 

: 

27 
93 

08  .. 

09  .. 
10 

....■•■•••••-•-■•••■■••••••-••-••••"•^-"•••■•"•••** 

97 
37 
06 

11  .. 
12.. 

13  .. 

14  .. 

15  .. 

16  .. 

17  .. 

18  . 

19  . 

20  . 
21 

18 
96 
05 
92 
72 
71 
87 
20 
41 
00 
78 

22     - 

33 

23  

61 

24     ~ 

75 

25     

25 

26    

54 

27 

80 

28  . 

29  . 

30  . 

,.» 

32 
17 
15 

31  - 

63 

32        

04 

33       

21 

34  . 

— - 

90 
68 

36  . 

37  . 
38. 
39 

....■..•■..■••.^••••-■■•««M«.-*«M****»*M*  •••••• 

58 

13 
47 
91 

40 

41 

95 
01 

42 

02 

43 
44 

76 
79 
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Column 


Column 


45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 
58 
59 
60 
61 
62 
63 
64 
65 
66 


19  67 

11  68 

88  69 

73  70 
43  71 

74  72 

12  73 
31  74 

85  75 
94  76 
35  77 
40  78 
55  79 

86  80 
34  81 
22  82 
46  83 

89  84 
70  85 
50  86 
03  87 
09  88 


67 
42 
82 
84 
96 
28 
66 
49 
23 
26 
81 
65 
29 
64 
57 
59 
83 
10 
52 
53 
30 
48 


Column 

A 

B 

89  

9 1  ..'.~ZZZ""ZZZZ"ZZZI~. 

92  

93  

94  „ „ 

95  , _....._..„„.. 

96  . 

97  

98  

99  „ 

69 
24 
62 
99 
51 
56 
36 
06 
14 
07 
44 

(iii)  For  each  sample  for  the  current 
analysis  cycle  under  paragraph  (d)(2)  of 
this  section,  excluding  any  samples 
carried  over  to  the  subsequent  analysis 
cycle  under  paragraphs  (d)(3)(ii)  or 
(d)(3)(iv)(A)  of  this  section,  identify  the 
last  two  digits  of  the  batch  identification 
number.  This  process  is  illustrated  in 
the  following  table: 


If  the  batch  number  is: 


The  last  two 
digrts  are: 


432 1 -5432 1 -95-002533 
432 1 -5432 1 -95-002593 


33 
93 


(iv)  Compare  the  two  digit  number 
from  Column  B  of  the  Random  Number 
Table  at  the  begiiming  point  identified 
under  paragraph  (d)(4)(ii)  of  this  section 
(the  first  random  number)  with  each  of 
the  two  digit  sample  nimibers  identified 
under  paragraph  (d)(4)(iii)  of  this 
section. 

(v)  If  the  first  random  number 
matches  any  sample  number,  this 
sample  is  identified  as  a  sample  for 
analysis.  If  the  random  number  matches 
more  than  one  sample  number,  only  the 
sample  with  the  lowest  batch 
identification  number  is  identified  as  a 
sample  for  analysis. 

(vi)  If  the  first  random  number  does 
not  match  any  sample  number,  then 
move  to  the  next  number  in  the  Random 
Number  Table,  and  repeat  the  process 
described  under  paragraph  (d)(4)(v)  of 
this  section.  In  the  example  under 
paragraph  (d)(4)(iii)  of  this  section,  there 
is  no  match  for  the  first  random  number 
(27),  but  there  is  a  match  for  the  second 
random  number  (93),  and  sample 
number  4321-54321-95-002593  would 
be  identified  for  analysis. 

(vii)  Continue  this  process  until  the 
number  of  samples  identified  for 
analysis  equals  the  number  under 
paragraphs  (d)(3)(i)  or  (d)(4)(iiTof  this 
section. 

(e)  Analysis  of  samples.  (1)  Any 
independent  laboratory  who  analyzes  a 
sample  under  the  requirements  of  this 


section  shall  use  the  analysis 
methodologies  specified  in  §  80.46. 

(2)  If  a  sample  to  be  analyzed  is  of 
RBOB,  the  sample  first  must  be  blended 
with  oxygenate  as  follows: 

(i)  If  the  RBOB  is  designated  as  any- 
oxygenate,  ethanol  shall  be  blended  at  a 
volume  that  results  in  2.0  wt%  oxygen; 

(ii)  If  the  RBOB  is  designated  as  ether- 
only,  MTBE  shall  be  blended  at  a 
volume  that  results  in  2.0  wt%  oxygen; 

(iii)  If  the  RBOB  is  other  than  any- 
oxygenate  or  ether-only,  the  RBOB  shall 
be  blended  with  the  oxygenate  specified 
for  the  RBOB,  or  if  more  than  one 
oxygenate  is  allowed,  from  the 
following  list  of  oxygenates  the  first  that 
is  allowed  by  the  refiner's  instructions: 
Ethanol,  MTBE,  ETBE,  any  other 
specified  oxygenate.  The  volume  of 
oxygenate  shall  be  the  volume  specified 
in  the  refiner's  instructions,  or  if  a  range 
is  specified,  the  minimum  volume 
specified. 

(f)  Shipment  of  samples  to  EPA. — (1) 
Quality  assurance  samples.  Any 
laboratory  serving  as  the  independent 
laboratory  under  this  section  shall,  for 
each  refinery  or  importer,  supply  certain 
gasoline  samples  to  EPA  according  to 
the  following  requirements. 
Notwithstanding  the  gasoline  samples 
identified  in  this  paragraph  (f).  EPA  may 
specify  a  different  frequency  for  sending 
samples  to  EPA  for  any  refiner,  refinery, 
importer,  or  independent  lab,  and  if 


such  different  frequency  is  specified  it 
must  be  followed. 

(2)  Refiners  and  importers  using  the 
periodic  independent  analysis  option. 
(i)  In  the  case  of  samples  identified  for 
analysis  under  paragraph  (d)  of  this 
section,  for  each  thirty-third  sample  that 
is  analyzed  for  each  refinery  or  importer 
a  portion  of  the  sample  must  be  sent  to 
EPA. 

(ii)  In  the  case  of  samples  that  are  not 
identified  for  analysis  under  paragraph 
(d)  of  this  section,  each  thirty-third 
sample  that  is  collected  for  each  refinery 
or  importer  but  that  is  not  analyzed  by 
the  independent  laboratory  must  be  sent 
to  EPA. 

(3)  Refiners  and  importers  using  the 
100%  independent  analysis  option.  In 
the  case  of  refiners  and  importers  using 
the  100%  independent  analysis  option 
of  paragraph  (a)(1)  of  this  section,  for 
every  thirty-third  sample  that  is 
analyzed  for  each  refinery  or  importer, 
a  portion  of  the  sample  must  be  sent  to 
EPA. 

(4)  Samples  that  violate  applicable 
standards,  (i)  The  remaining  portion  of 
each  sample  that  violates  an  applicable 
per-gallon  standard  must  be  labeled  as 
such  and  shipped  to  EPA. 

(ii)  The  applicable  standards  are  those 
specified  under  §  80.41.  In  the  case  of 
standards  being  met  on  a  per-gallon 
basis,  the  per-gallon  standards  are  the 
applicable  standards.  In  the  case  of 
standards  being  met  on  an  average  basis, 
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the  per-gallon  minimums  and 
maximums  are  the  applicable  standards. 
Beginning  on  January  1,  1998,  per- 
gallon  standards  include  the  complex 
model  range  limits  specified  under 
§  80.41(h)(3). 

(5)  Sample  shipping  procedures,  (i) 
Each  sample  sent  to  EPA  must  be  sealed 
in  containers  and  transported  in 
accordance  with  the  procedures 
specified  in  §  80.8.  and  identified  with 
the  independent  lab's  name  and 
registration  number  and  the  sample 
information  specified  in  paragraphs 
(e)(1)  through  (7)  of  this  section. 

(ii)  The  quantity  of  sample  that  must 
be  sent  is:  in  the  case  of  samples  that 
have  been  analyzed  by  the  independent 
lab,  the  entire  volume  remaining 
foUov^ing  the  laboratory  analysis  which 
should  be  a  minimum  of  330mL:  and  in 
the  case  of  samples  that  have  not  been 
analyzed  by  the  independent  lab,  a 
minimum  of  70%  of  one  quart. 

(iii)  Samples  identified  for  shipping  to 
EPA  must  be  sent  via  an  overnight 
package  service  or  a  comparable  means 
to  the  address  and  following  procedures 
specified  by  EPA. 

21.  Section  80.74  is  amended  by 
revising  paragraphs  (a)(2)(iii),  (b)(2), 
(b)(5)  and  fb)(6),  and  adding  paragraphs 
(bK7).  (b)(8).  (b)(9).  and  (hj  to  read  as 
follows: 

§  80.74    Recordkeeping  requirements. 

•  •         *         •         • 

(a)'  *  • 

(2)*   *   • 

(iii)  (A)  The  results  of  the  test  as 
originally  printed  by  the  testing 
apparatus,  or  where  no  printed  result  is 
generated  by  the  testing  apparatus,  the 
results  as  originally  recorded  by  the 
person  who  performed  the  tests;  and 

(B)  Any  record  that  contains  results 
for  the  test  that  are  not  identical  to  the 
results  recorded  in  paragraph 
(a)(2)(iii)(A);  and 

•  •        •        *        * 

(b)»  •  • 

(2)  The  information  specified  in 
§  80.47(b)  used  to  establish  gasoline 
homogeneity; 

•  •        *        •        • 

(5)  In  the  case  of  any  refinery  or 
importer  subject  to  the  simple  model 
standards,  the  calculations  used  to 
determine  the  1990  baseline  levels  of 
sulfur,  T-90.  and  olefins,  and  the 
calculations  used  to  determine 
compliance  with  the  standards  for  these 
parameters; 

(6)  In  the  case  of  any  refinery  or 
importer  subject  to  the  complex  model 
standards  before  January  1,  1998,  the 
calculations  used  to  determine  the 
baseline  levels  of  VOC,  toxics,  and  NOx 
emissions  performance; 


(7)  In  the  case  of  any  imported  GTAB, 
records  that  reflect  the  storage  and 
physical  movement  of  the  GTAB  from 
the  point  of  importation  to  the  point  of 
blending  to  produce  reformulated 
gasoline;  and 

(8)  In  the  case  of  any  gasoline 
classified  as  previously  certified 
gasoline  under  the  terms  of  §  80.65{i): 

(i)  Results  of  the  tests  to  determine  the 
properties  and  volume  of  the  previously 
certified  gasoline  when  received  at  the 
refinery;  and 

(ii)  Records  that  reflect  the  storage 
and  movement  of  the  previously 
certified  gasoline  within  the  refinery  to 
the  point  the  previously  certified 
gasoline  is  used  to  produce 
reformulated  gasoline. 

(9)  In  the  case  of  any  transmix 
blended  with  gasoline,  records  that 
reflect  the  volumes  of  gasoline  and 
transmix  that  are  blended. 

•  •        •        •        • 

(h)  Independent  laboratories.  The 
refiner  or  importer  shall  have  any 
laboratory  serving  as  an  independent 
laboratory  under  §  80.72  keep  the 
records  specified  in  paragraphs  {a)(2)  (i) 
through  (iii).  (b)  (1)  through  (3),  and 
(b)(4)(i)  of  this  section,  and  records 
containing  the  information  specified 
under  §  80.72(c)(1). 

•  •        •        *        • 

22.  Section  80.75  is  amended  by: 

(a)  Revising  paragraph  (a), 
introductory  text; 

(b)  Revising  paragraphs  (a)(2)(vi) 
and(a)(2)(vii),  and  adding  paragraphs 
(a)(2)(vui)  and  (a)(2)(ix): 

(c)  Revising  paragraph  (a)(3); 

(d)  Revising  and  redesignating 
paragraph  (n)  as  paragraph  (o),  and 
adding  paragraph  (n)  to  read  as  follows: 

S  80.75    Reporting  requirements. 

•  •         •         •         • 

(a)  Quarterly  reports  for  reformulated 
gasoline.  Any  refiner  or  importer  that 
produces  or  imports  any  reformulated 
gasoline  or  RBOB,  and  any  oxygenate 
blender  that  produces  reformulated 
gasoline  meeting  the  oxygen  standard 
on  average,  shall  submit  quarterly 
reports  to  the  Administrator  for  each 
refinery  or  oxygenate  blending  facility  at 
which  such  reformulated  gasoline  or 
RBOB  was  produced  and  for  all  such 
reformulated  gasoline  or  RBOB 
imported  by  each  importer.  The  refiner, 
importer  or  oxygenate  blender  shall 
include  notification  to  EPA  of  per-gallon 
versus  average  election  with  the  first 
quarterly  reports  submitted  each  year. 
***** 

(2)*   •   * 

(vi)  For  any  importer,  the  PADD  in 
which  the  import  facility  is  located; 


(vii)  For  any  oxygenate  blender,  the 
oxygen  content; 

(viii)  In  the  case  of  any  imported 
GTAB,  identification  of  the  gasoline  as 
such;  and 

(ix)  In  the  case  of  any  previously 
certified  gasoline  used  in  a  refinery 
operation  under  the  terms  of  §  80.65(i), 
the  following  information  relative  to  the 
previously  certified  gasoline  when 
received  at  the  refinery: 

(A)  Identification  of  the  previously 
certified  gasoline  as  such; 

(B)  The  batch  number  assigned  by  the 
receiving  refinery; 

(C)  The  date  of  receipt;  and 

(D)  The  volume,  properties  and 
designations  of  the  batch. 

(3)(i)  The  following  formula  shall  be 
used  to  convert  weight  percent  oxygen 
from  an  oxygenate  to  volimae  percent 
oxygenate: 

W  *d. 

V  -     *     *■ 


W  *d 


Where: 

Vo=volume  percent  oxygenate 

Wo=weight  percent  oxygen  in  blend 

from  oxygenate 
Wg=weight  percent  gasoline  in  blend 

from  gasoline 
do=density  of  oxygenate  (g/ml) 
dg=density  of  gasoline  (g/ml) 

(ii)  The  following  densities  and 
weight  fractions  of  oxygen  should  be 
used  for  these  calculations: 


Oxygenate 

Density  at 

60 'F 

(gm/ml) 

Weight  frac- 
tion oxygen 

ethanol  

0.7939 

0.3473 

ethyl  t-butyl 

ether  (ETBE) 

0.7452 

0.1566 

ethyl  t-amyl 

ether  (ETAE) 

0.7452 

0.1566 

methanol  

0.7963 

0.4993 

methyl  t-butyl 

ether  (MTBE) 

0.7460 

0.1815 

t-amyl  methyl 

ether  (TAME) 

0.7758 

0.1566 

diisopropyl  ether 

(DIRE) 

0.7282 

0.1566 

t-butyl  alcohoi  .... 

0.7922 

0.2158 

n-propanol  

0.8080 

0.2662 

(n)  Reports  by  independent 
laboratories.  The  refiner  or  importer 
shall  have  any  laboratory  serving  as  an 
independent  laboratory  under  §80.72 
submit  to  EPA  the  following  reports: 

(1)  A  report  for  the  period  January 
through  March  shall  be  submitted  by 
May  31;  a  report  for  the  period  April 
through  June  shall  be  submitted  by 
August  31;  a  report  for  the  period  July 
through  September  shall  be  submitted 
by  November  30;  and  a  report  for  the 
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period  October  through  December  shall 
be  submitted  by  Febmary  28; 

(2)  Each  report  shall  include  fr^r  each 
sample  of  reformulated  gasoline  that 
was  analyzed  during  a  period,  the 
analysis  results  for  the  sample  and  the 
information  specified  in  §§80.72  (c)  (1) 
through  (7). 

(0)  Report  submission.  The  reports 
required  by  this  section  shall  be: 

fl)  Submitted  on  forms  and  following 
procedures  specified  by  the 
Administrator:  and 

(2)  Signed  and  certified  as  correct  by 
the  owner  or  a  responsible  corporate 
officer  of  the  refiner,  importer, 
oxygenate  blender,  or  independent 
laboratory. 

23.  Section  80.77  is  amended  by 
revising  the  introductory  text  and 
paragraphs  (c),  (f),  (g)(d)  and  (j),  to  read 
as  follows: 

§  80.77    Product  transfer  documentation. 

On  each  occasion  when  any  person 
transfers  custody  or  title  to  any 
reformulated  gasoline  or  RBOB,  other 
than  when  gasoline  is  sold  or  dispensed 
for  use  by  ultim&te  consumers  at  a  retail 
outlet  or  wholesale  purchaser-consumer 
facility,  the  transferor  shall  provide  to 
the  transferee  documents  which  include 
the  information  specified  in  this  section. 
These  documents  shall  be  transferred  no 
later  than  the  time  of  the  physical 
transfer  of  the  gasoline  in  the  case  of 
custody  transfers,  and  within  30  days 
following  the  transfer  in  the  case  of  title 
transfers. 
•        •        •        •        • 

(c)  The  volume  of  gasoline  or  RBOB 
which  is  being  transferred; 

***** 

(f)  The  proper  identification  of  the 
product  as  reformulated  gasoline  or 
RBOB; 

(g)*   *   • 

(3)  In  the  case  of  VOC-controUed 
reformulated  gasoline  that  contains 
ethanol,  identification  or  the  gasoline  as 
containing  ethanol. 
***** 

(j)  With  the  exception  of  custody 
transfers  to  truck  carriers,  retail  outlets 
and  wholesale  purchaser-consumer 
facilities,  the  information  required  in 
paragraphs  (f),  (g)  and  (i)  of  this  section 
may  be  in  the  form  of  product  codes, 
provided  that: 

(1)  The  codes  are  standardized  for  the 
distribution  system  in  which  they  are 
used;  and 

(2)  The  transferee  is  given  the 
information  to  interpret  the  codes. 

24.  Section  80.78  is  amended  by: 

(a)  Revising  the  introductory  text  of 
paragraph  (a)(1); 

(b)  Revising  paragraph  (a)(l)(v)(C)  and 
adding  paragraph  (a)(l)(vi) ; 


(c)  Revising  paragraph  (a)(2); 

(d)  Removing  and  reserving  paragraph 
(a)(3); 

(e)  Revising  paragraphs  (a)  (4)  through 
(7); 

(f)  Revising  paragraph  (a)(10); 

(g)  Adding  paragraphs  (a)(ll),  (a)(12), 
and  (a)(13),  to  read  as  follows: 

1 80.78    Controls  and  prohibitions  on 
reformulated  gasotine. 

(a)  Prohibited  activities.  (1)  No  person 
may  produce,  import,  sell,  distribute, 
offer  for  sale  or  distribution,  dispense, 
supply,  offer  for  supply,  store  or 
transport  any  gasoline  for  use  by 
ultimate  consumers  in  a  reformulated 
gasoline  covered  area  unless  the 
gasoline  meets  the  definition  of 
reformulated  gasoline,  and 
*        •        *        •        • 

(v)'   •   * 

(C)  Unless  each  gallon  of  such 
gasoline  that  is  subject  to  complex 
model  standards  has  a  VOC  and  NOx 
emissions  reduction  percentage  which 
is  greater  than  or  equal  to  the  applicable 
minimum  specified  in  §  80.41;  and 

(vi)  Unless  each  gallon  of  such 
gasoline  that  is  subject  to  complex 
model  standards  has  property  values 
that  are  within  the  acceptable  range 
limits  for  the  complex  model  specified 
under  §80.45(f)(l)(i). 
***** 

(2)  No  person  may  produce,  import, 
sell  or  distribute,  offer  for  sale  or 
distribution,  dispense,  supply,  offer  for 
supply,  store,  or  transport  any  gasoline 
represented  as  reformulated  gasoline  or 
RBOB: 


(3)  [Reserved] 

(4)  Gasoline  shall  be  presumed  to  be 
for  use  by  ultimate  consumers  in  a 
reformulated  gasoline  covered  area 
unless  the  product  transfer 
documentation  accompanying  such 
gasoline  clearly  indicates,  as  specified 
in  §  80.106,  that  the  gasoline  is  intended 
for  sale  and  use  only  outside  any 
covered  area. 

(5)  No  person  may  combine  any 
reformulated  gasoline  with  any 
conventional  gasoline  or  blendstock, 
except  a  refiner  who  does  so  at  a 
refinery  under  the  requirements 
specified  in  §  80.65(i). 

(6)  No  person  may  add  any  oxygenate 
to  reformulated  gasoline,  except 
oxygenate  of  the  type  that  was  used  to 
produce  the  reformulated  gasoline  and 
in  an  amount  such  that  the  reformulated 
gasoline  meets  the  oxygen  maximum 
standard  in  §  80.41(g)  after  the 
oxygenate  has  been  added. 

(7)  No  person  may  combine  any  RBOB 
with  any  other  gasoline,  blendstock,  or 
oxygenate,  except: 


(i)  Oxygenate  of  the  type  specified  for 
the  RBOB.  and  in  an  amount  that  is 
equal  to  or  greater  than  the  minimum 
amount  specified  for  the  RBOB  and  is 
equal  to  or  less  than  the  amount  allowed 
by  the  oxygen  maximum  standard  in 
§  80.41(g); 

(ii)  Other  RBOB  for  which  the  same 
oxygenate  type  is  specified,  in  which 
case  the  minimum  oxygenate  volume 
specification  for  the  blended  RBOB  will 
be  the  largest  minimum  volume 
specification  for  any  of  the  RBOB's  that 
are  combined;  or 

(iii)  Under  the  terms  of  paragraph 
(a)(5)  of  this  section. 
*        •         •         *         • 

(10)  No  person  may  cause  another 
person  to  commit  the  actions  prohibited 
under  this  paragraph  (a). 

(11)  Exemptions. 

(i)  The  prohibited  activities  specified 
in  paragraphs  (a)(1)  of  this  section  do 
not  apply  in  the  case  of  gasoline  that  is 
used  for  research,  development,  or 
testing  purposes,  provided  that: 

(A)  The  research,  development,  or 
testing  program: 

(1)  Has  a  purpose  that  constitutes  an 
appropriate  basis  for  exemption; 

(2)  Necessitates  the  exemption; 

(3)  Is  reasonable  in  scope;  and 

[4]  Has  a  degree  of  control  consistent 
with  the  purpose  of  the  program;  and 

(B)  The  product  transfer 
documentation  associated  with  such 
gasoline  shall  identify  the  gasoline  as 
conventional  gasoline  for  use  in 
research,  development,  or  testing,  as 
applicable,  and  shall  state  that  it  is  to  be 
used  only  for  research,  development,  or 
testing  purposes; 

(C)  Tne  gasoline  shall  not  be  sold, 
distributed,  offered  for  sale  or 
distribution,  dispensed,  supplied, 
offered  for  supply,  transported  to  or 
from,  or  stored  by  a  gasoline  retail  outlet 
in  a  covered  area  specified  in  §  80.70. 
The  gasoline  also  shall  not  be  sold, 
distributed,  offered  for  sale  or 
distribution,  dispensed,  supplied, 
offered  for  supply,  or  transported  to  or 
from,  or  stored  by  a  wholesale 
purchaser-consumer  facility  in  a    . 
covered  area  specified  in  §80.70,  unless 
such  facility  is  associated  with  the 
research,  development  or  testing 
program  that  uses  the  gasoline; 

(D)  Prior  to  the  initial  use  of  the 
product,  and  subsequently  at  least  on  an 
annual  basis,  the  party  using  the 
gasoline  for  research,  development,  or 
testing  purposes  shall  submit  to  EPA  the 
following  information: 

[1]  A  description  of  the  research, 
development,  or  testing  program  and  the 
purpose  of  the  program,  including  the 
range  of  noncomplying  properties  of  the 
fuel  expected  to  be  used  in  the  program; 
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[2]  The  expected  dates  on  which  the 
program  will  begin  and  end.  and  the 
mileage  duration  of  the  program; 

(3)  The  identification  of  any  vehicles 
or  engines  in  which  the  gasoline  is  to  be 
used; 

(4)  The  location  where  the  gasoline 
will  be  stored,  and  the  location  where 
the  gasoline  will  be  used; 

(5)  The  voliune  of  the  product  to  be 
used; 

(6)  The  identification  of  the  source 
(e.g..  the  gasoline  distributor)  of  the 
gasoline;  and 

(7)  An  explanation  of  why 
reformulated  gasoline  cannot  be  used  in 
the  program. 

(8)  An  explanation  of  why  the 
program  cannot  be  conducted  in  an  area 
that  is  not  a  covered  area  specified  in 
§80.70. 

(E)  The  party  using  the  gasoline  for 
the  research,  development  or  testing 
program  shall  submit  to  EPA  the 
program  results  upon  completion  of  the 
program. 

(F)  The  submissions  required  under 
paragraphs  (a)(ll)(i)  (D)  and  (E)  of  this 
section  shall  be; 

(1)  Certified  as  being  accurate  by  the 
owner  or  president  of  the  company  or 
business  performing  the  research, 
development,  or  testing:  and 

(2)  Submitted  to  the  following  EPA 
addresses: 

Director  (6406J)  Fuels  and  Energy 
Division,  U.S.  Environmental 
Protection  Agency,  401  M  Street  SW.. 
Washington.  D.C.  20460 
and 

Director  (2242A).  Air  Enforcement 
Division,  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW.. 
Washington.  D.C.  20460 

(G)  The  exemption  in  this  paragraph 
(a)(ll)  shall  be  null  and  void  upon 
written  notification  by  EPA. 

(ii)(A)  The  prohibited  activities 
specified  in  paragraphs  (a)(1)  of  this 
section  do  not  apply  in  the  case  of 
gasoline  that  is  used  to  fuel  aircraft,  or 
racing  motor  vehicles  or  racing  boats 
that  are  used  only  in  sanctioned  racing 
events,  provided  that  product  transfer 
documents  associated  with  such 
gasoline,  and  any  pump  stand  from 
which  such  gasoline  is  dispensed, 
identify  the  gasoline  either  as 
conventional  gasoline  that  is  restricted 
for  use  in  aircraft,  or  as  conventional 
gasoline  that  is  restricted  for  use  in 
racing  motor  vehicles  or  racing  boats 
that  are  used  only  in  sanctioned  racing 
events. 

(B)  A  vehicle  shall  be  considered  to  be 
a  racing  vehicle  only  if  the  vehicle: 

( 1 )  Is  operated  only  in  conjunction 
with  sanctioned  racing  events; 


(2)  Exhibits  racing  features  and 
modifications  such  that  it  is  incapable 
of  safe  and  practical  street  or  highway 

use; 

(3)  Is  not  licensed,  and  is  not 
licensable,  by  any  state  for  operation  on 
pubUc  streets  or  highways; 

(4)  Is  not  cxirrently,  and  previously 
has  not  been,  operated  on  public  streets 
or  highways;  and 

(5)  Could  not  be  converted  to  public 
street  or  highway  use  at  a  cost  that  is 
reasonable  compared  to  the  value  of  the 
vehicle. 

(12)  The  prohibitions  against 
combining  certain  categories  of  gasoline 
under  paragraphs  (a)(l)(iii),  (a)(5),  (a)(7), 
(a)(8),  and  (a)(10)  of  this  section  do  not 
apply  in  the  case  of  a  party  who  is 
changing  the  type  of  gasoline  stored  in 
a  gasoline  storage  tank  or  the  type  of 
gasoline  transported  through  a  gasoline 
pipe  or  manifold  within  a  single  facility 
(a  gasoline  storage  tank,  pipe,  or 
manifold  change  of  service  ),  or  in  the 
case  of  a  change  of  service  that  involves 
mixing  gasoline  with  blendstock. 
provided  that: 

(i)  The  change  of  service  is  for  a 
legitimate  operational  reason  and  is  not 
for  the  purpose  of  combining  the 
categories  of  gasoline  or  of  combining 
gasoline  with  blendstock; 

(ii)  Prior  to  adding  product  of  the  new 
category  the  volume  of  product  of  the 
old  category  in  the  tank,  pipe  or 
manifold  is  made  as  low  as  possible 
through  normal  pumping  operations; 

(iii)  The  volume  of^ product  of  the  new 
category  that  is  added  to  the  tank,  pipe 
or  manifold  is  as  large  as  possible  taking 
into  account  the  availability  of  product 
of  the  new  category;  and 

(iv)  In  any  case  where  the  new 
category  of  product  is  reformulated 
gasoline,  subsequent  to  adding  the 
gasoline  of  the  new  category  a 
representative  sample  from  the  tank, 
pipe  or  manifold  is  collected  and 
analyzed,  and  such  analysis  shows 
compliance  with  each  standard  under 
§  80.41  that  is  relevant  to  the  new 
gasoline  category.  The  analysis  for  each 
standard  must  be  conducted  using  the 
method  specified  under  §  80.46.  or 
using  another  method  that  is  approved 
by  the  American  Society  of  Testing  and 
Materials  provided  that  the  other 
method  is  correlated  with  the  method 
specified  under  §  80.46. 

(13)  The  prohibition  against 
combining  reformulated  gasoline  with 
RBOB  under  paragraph  (a)(8)of  this 
section  does  not  apply  in  the  case  of  a 
party  who  is  changing  the  type  of 
product  stored  in  a  tank  from  which 
trucks  are  loaded,  from  reformulated 
gasoline  to  RBOB,  or  vice  versa, 
provided  that: 


(i)  The  change  of  service  requirements 
described  in  paragraph  (a)(12)  of  this 
section  can  not  be  met  without  taking 
the  storage  tank  out  of  service; 

(ii)  Prior  to  adding  product  of  the  new 
category  the  volume  of  product  of  the 
old  category  in  the  tank  is  drawn  down 
to  the  lowest  point  which  allows  trucks 
to  be  loaded  during  the  transition; 

(iii)  The  volume  of  product  of  the  new 
category  that  is  added  to  the  tank  is  as 
large  as  possible  taking  into  account  the 
availability  of  product  of  the  new 
category; 

(iv)  When  transitioning  from  RBOB  to 
reformulated  gasoline: 

(A)  If  the  reformulated  gasoline  in  the 
storage  tank  has  a  oxygen  content  of  less 
than  1.5  wt%,  oxygenate  must  be 
blended  into  the  RFG  at  the  loading  rack 
such  that  the  RFG  has  a  minimum 
oxygen  content  of  1.5  wt%; 

(B)  Subsequent  to  any  oxygenate 
blending,  the  reformulated  gasoline 
must  meet  all  applicable  standards  that 
apply  at  the  terminal;  and 

(C)  Prior  to  the  date  the  VOC-control 
standards  apply  to  the  terminal  the 
reformulated  gasoline  in  the  storage 
tank  must  have  an  oxygen  content  of  not 
less  than  1.5  wt%; 

(v)  When  transitioning  from 
reformulated  gasoline  to  RBOB: 

(A)  The  oxygen  content  of  the 
reformulated  gasoline  produced  using 
the  RBOB  must  be  not  less  than  the 
minimum  oxygen  amount  specified  in 
the  RBOB  product  transfer  documents; 

(B)  Subsequent  to  any  oxygenate 
blending,  the  reformulated  gasoline 
must  meet  all  applicable  standards;  and 

(C)  The  transition  from  reformulated 
gasoline  to  RBOB  may  not  begin  until 
the  date  the  VOC-control  standards  no 
longer  apply  to  the  terminal;  and 

(vi)  The  party  must  demonstrate 
compliance  v«th  the  requirements 
specified  in  paragraphs  (a)(13)(iv)  and 
(v)  of  this  section  through  testing  of 
samples  collected  from  the  terminal 
storage  tank  and  from  trucks  loaded  at 
the  terminal  subsequent  to  each  receipt 
of  new  product  until  the  transition  is 
complete.  The  analyses  must  be 
conducted  using  the  test  method 
specified  under  §  80.46.  or  using 
another  test  method  that  is  approved  by 
the  American  Society  of  Testing  and 
Materials  provided  that  the  other 
method  is  correlated  with  the  method 
specified  under  §  80.46. 

25.  Section  80.79  is  amended  by 
revising  paragraphs  (bK2)  and  adding 
paragraphs  (b)(3)  and  (cH3)  to  read  as 
follows: 

§80.71    Liability  tor  vtatadoMefltM 
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(b)*   *   • 

(2)  Where  a  violation  is  found  at  a 
facility  which  is  operating  under  the 
corporate,  trade  or  brand  name  of  a 
refiner  or  importer,  that  refiner  or 
importer  must  show,  in  addition  to  the 
defense  elements  required  by  paragraph 
(b)(1)  of  this  section,  that  the  violation 
was  caused  by: 

(i)  An  act  in  violation  of  law  (other 
than  the  Act  or  this  part),  or  an  act  of 
sabotage  or  vandalism;  or 

(ii)  The  action  of  any  retailer  or 
wholesale  piurhaser-consumer  supplied 
by  the  refiner  or  importer  in  violation  of 
a  contractual  undertaking  imposed  by 
the  refiner  or  importer  designed  to 
prevent  such  action,  and  despite 
periodic  sampling  and  testing  by  the 
refiner  or  importer  to  ensure  compliance 
with  such  contractual  obligation;  or 

(iii)  The  action  of  any  reseller, 
distributor,  oxygenate  blender,  carrier, 
or  a  retailer  or  wholesale  purchaser- 
consumer  supplied  by  £uiy  of  these 
persons,  in  violation  of  a  contractual 
undertaking  imposed  by  the  refiner  or 
importer  designed  to  prevent  such 
action,  and  despite  periodic  sampling 
and  testing  by  the  refiner  or  importer  to 
ensure  compliance  with  such 
contractual  obligation;  or 

(iv)  The  action  of  any  carrier  or  other 
distributor  not  subject  to  a  contract  with 
the  refiner  or  importer  but  engaged  by 
the  refiner  or  importer  for  transportation 
of  gasoline,  despite  specification  or 
inspection  of  procedures  and  equipment 
by  the  refiner  or  importer  which  are 
reasonably  calculated  to  prevent  such 
action. 

(3)  In  this  paragraph  (b),  to  show  that 
the  violation  "was  caused"  by  any  of  the 
specified  actions  the  party  must 
demonstrate  by  reasonably  specific 
showings,  by  direct  or  circumstantial 


evidence,  that  the  violation  was  caused 
or  rryist-have  been  caused  by  another. 

(c)  *    '   * 

(3)  An  oversight  program  conducted 
by  a  carrier  under  paragraph  (c)(1)  of 
this  section  need  not  include  periodic 
sampling  and  testing  of  gasoline  in  a 
tank  truck  operated  by  a  common 
carrier,  but  in  lieu  of  such  tank  truck 
sampling  and  testing  the  common 
carrier  shall  demonstrate  evidence  of  an 
oversight  program  for  monitoring 
compliance  with  the  requirements  of 
§  80.78  relating  to  the  transport  or 
storage  of  gasoline  by  tank  truck,  such 
as  appropriate  guidance  to  drivers  on 
compliance  with  applicable 
requirements  and  the  periodic  review  of 
records  normally  received  in  the 
ordinary  course  of  business  concerning 
gasoline  quality  and  delivery. 
***** 

26.  Section  80.83  is  revised  to  read  as 
follows: 

§80.83    Gasoline  treated  as  blendstock. 

An  importer  may  treat  imported 
gasoline  as  blendstock  (Gasoline  Treated 
as  Blendstock,  or  GTAB)  and  exclude 
the  GTAB  from  its  importer  compliance 
calculations  under  §  80.65{c)  for 
reformulated  gasoline  or  §  80.101(d)  for 
conventional  gasoline  provided  the 
importer  meets  the  requirements 
specified  in  this  section. 

(a)  GTAB  must  be  included  in  the 
compliance  calculations  for  gasoline 
produced  at  a  refinery  operated  by  the 
same  person  that  is  the  imp>orter  (the 
"GTAB  importer-refiner"). 

(b)  The  GTAB  importer-refiner  may 
not  transfer  title  to  GTAB  to  another 
person  until  the  GTAB  has  been  used  to 
produce  gasoline  and  all  refinery 
standards  and  requirements  have  been 
met  for  the  gasoline  produced. 


(c)  The  refiner>'  at  which  GTAB  is 
used  to  produce  gasoline  must  be 
physically  located  at  the  same  terminal 
at  which  the  GTAB  is  first  discharged 
upon  arrival  in  the  United  States  (the 
import  facility),  or  at  a  facility  to  which 
the  GTAB  is  directly  transported  from 
the  import  facility. 

(d)  GTAB  must  be  completely 
segregated  from  any  other  gasoline, 
whether  conventional  or  RFG,  and 
including  any  gasoline  tank  bottoms, 
prior  to  the  point  of  blending,  and 
sampling  and  testing,  in  the  refinery 
operation,  except  that: 

(1)  GTAB  may  be  placed  in  a  storage 
tank  that  contains  other  GTAB  imported 
by  that  importer;  or 

(2)  GTAB  may  be  placed  in  a  storage 
tank  that  contains  gasoline  provided 
that: 

(i)  The  gasoline  has  the  same 
designations  under  §  80.65(d)  as  the 
gasoline  which  will  be  produced  using 
the  GTAB; 

(ii)  The  blending  is  performed  in  that 
storage  tank:  and 

(iii)  The  properties  and  volume  the 
gasoline  produced  using  GTAB  is 
determined  in  a  manner  that  excludes 
the  volume  and  properties  of  the 
gasoline. 

(e)  Each  year  that  GTAB  is  used  to 
produce  gasoline,  the  GTAB  importer- 
refiner  must  determine  an  adjusted 
baseline  for  the  refinery  where  the 
GTAB  is  used  to  produce  gasoline  that 
would  apply  in  the  case  of  conventional 
gasoline  standards  imder  §  80.101(b) 
and  reformulated  gasoline  standards 
under  §  80.41(h)(2)(i)  for  all  gasoline 
produced  at  that  refinery  for  that  year. 
The  following  formulas  must  be  used  to 
calculate  the  adjusted  refinery  baseline 
where  GTAB  is  used  to  produce 
conventional  gasoline: 


AB; 


(Vl990  *  RB.  )  ^  ( VecTAB  *  ^Bj  )  -^  ((V,  -  V.990  -  VCGTAB  )  *  SB. ) 


AB.  = 


((Vconv-VcGTAB)*RB,)-KVcGTAB  *  «; ) 


Coov 


And  the  following  formula  must  be  baseline  where  GTAB  is  used  to 

used  to  calculate  the  adjusted  refinery         produce  RFG: 


^   _(Vrgtab*IB.)-K(V^-V^^^3)*RB,) 


Where: 


ABi  =  Adjusted  baseline  for  parameter         V)99o  =  1990  baseline  voliune  for  the 
OP  emissions  performance  i.  refinery. 
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V,  =  Volume  of  RFC,  conventional 

gasoliae  and  RBOB  produced  at  the 
refinery  during  the  year  (averaging 
period)  in  question. 
Vrfc  =  Volume  of  RFG  and  RBOB 

produced  at  the  refinery  during  the 
year  in  question. 
Vconv  =  Volume  of  conventional  gasoline 
produced  at  the  refinery  during  the 
year  in  question. 
Vrctab  =  Volume  of  GATB  used  to 
produce  conventional  gasoline  at 
the  refinery  during  the  year  in 
question. 
VcGub  =  Volume  of  GTAB  used  to 
produce  conventional  gasoline  at 
the  refinery  during  the  year  in 
question. 
RBi  =  1990  refinery  baseline  for 
parameter  or  emissions 
performance  i. 
IB,  =  Baseline  for  parameter  or 
emissions  performance  i  that 
applies  to  the  GTAB  importer- 
refiner  in  its  importer  capacity. 
SB,  =  Statutory  baseline  for  parameter  or 
emissions  performance  i. 
{f)(l)  The  GTAB  importer-refiner  must 
complete  all  requirements  for  the  GTAB 
at  the  time  it  is  imported  as  if  the  GTAB 
were  imported  gasoline,  including 
sampling  and  testing,  independent 
sampling  and  testing  for  GTAB  used  to 
produce  reformulated  gasoline,  record 
keepinfi  and  reporting. 

(2)  Tne  volume  and  properties  of 
GTAB  that  has  been  combined  with 
other  GTAB  may  be  determined  by 
subtracting  the  volume  and  properties  of 
the  GTAB  in  the  tank  prior  to  receipt  of 
the  new  product,  from  the  volume  and 
properties  of  the  GTAB  in  the  tank 
subsequent  to  receipt  of  the  new 
product. 

(3)  Any  GTAB  batch  that  is  used  in 
whole  or  in  part  to  produce 
reformulated  gasoline  must  be  treated  as 
imported  reformulated  gasoline  for 
purposes  of  sampling  and  testing,  and 
reporting,  under  paragraph  (f)(1)  of  this 
section;  except  that  the  sampling  and 
testing  may  be  based  on  vessel 
composite  samples  without  regard  to 
whether  the  gasoline  in  individual  ship 
compartments  separately  meets  the 
reformulated  gasoline  downstream 
standards. 

(4)  Any  reports  to  EPA  for  imported 
GTAB  must  identify  the  GTAB  as  such. 

(5)  Any  GTAB  that  ultimately  is  not 
used  to  produce  gasoline  must  be 
treated  as  newly  imported  gasoline,  for 
which  all  required  sampling  and  testing, 
record  keeping  and  reporting  must  be 
accomplished,  and  the  gasoline  must  be 
included  in  the  GTAB  importer-refiner's 
importer  compliance  calculations  for 
the  averaging  period  that  includes  the 
date  this  sampling  and  testing  occurs. 


27.  Section  80.84  is  added  to  subpart 
D  to  read  as  follows: 

S  80.84    Treatmant  of  tntorfac*  and 
transmix. 

(a)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

(1)  Interface:  A  quantity  of  petroleum 
product  in  a  pipeline  between  two 
surrounding  batches  of  petroleum 
product  that  consists  of  a  mixture  of  the 
two  surrounding  batches. 

(2)  Transmix:  An  interface  that 
consists  of  a  mixture  of  gasoline  and , 
distillate  fuel  oil. 

(b)  Classification  of  interface. 
Interface  shall  be  classified  in  the 
following  maimer: 

(1)  Interface  mixtures  of  RFG  or 
RBOB,  and  conventional  gasoline  shall 
be  classified  as  conventional  gasoline; 

(2)  Interface  mixtures  of  VC5C- 
controlled  RFG  and  non-VOC-controlled 
RFG  shall  be  classified  as  non-VOC- 
controlled  RFG; 

(3)  Interface  mixtures  of  VOC- 
controUed  RFG  for  Region  1  and  VOC- 
controlled  RFG  for  Region  2  shall  be 
classified  as  VOC-controlled  RFG  for 
Region  2  or  aA  non-VOC-controlled  RFG; 

(4)  Interface  mixtures  of  RBOB  and 
RFG  shall  be  classified  as  RBOB;  and 

(5)  Interface  mixtures  of  gasoline  and 
blendstock  shall  be  classified  as 
blendstock. 

(c)  Transmix  processing.  (1)  Any 
person  who  separates  transmix  where 
the  gasoline  portion  is  classified  as 
conventional  gasoline  shall  exclude 
from  compliance  calculations  under 
section  101  any  gasoline  or  gasoline 
blendstock  produced  from  the  transmix. 

(2)  Any  person  who  separates 
transmix  where  the  gasoline  portion  is 
classified  as  reformulated  gasoline  shall 
meet  all  requirements  and  standards 
that  apply  to  a  refinery  under  40  CFR 
subparts  D  and  F  with  regard  to  the 
transmix  operation,  and  shall  include 
the  transmix  gasoline  portion  in 
compliance  calculations  for  the  refinery. 

(d)  Transmix  Blending.  (1)  Any 
person  may  blend  transmix  into 
conventional  gasoline  only  if: 

(i)  The  transmix  results  fiom  normal 
pipeline  operations; 

(ii)  (A)  The  transmix  caimot  be 
transported  by  pipeline  or  water  to  a 
transmix  processing  facility;  or 

(B)  Transmix  was  blended  at  the 
terminal  before  1995;  and 

(iii)  The  transmix  is  blended  at  a  rate 
that  does  not  exceed  the  greater  of: 

(A)  The  demonstrated  blending  rate  at 
that  terminal  during  1994;  or 

(B)  0.25  percent  by  volume. 

(2)  Any  person  may  blend  transmix 
into  reformulated  gasoline  only  if: 

(i)  The  transmix  results  from  normal 
pipeline  operations; 


(ii)  The  transmix  cannot  be 
transported  by  pipeline  or  water  to  a 
transmix  processing  facility; 

(iii)  The  transmix  cannot  be  blended 
into  conventional  gasoline  under 
paragraph  (d)(1)  of  this  section; 

(ivTTne  transmix  is  blended  at  a  rate 
that  does  not  exceed  0.25  percent  by 
volume;  and 

(v)  After  blending  the  reformulated 
gasoline  is  shown  through  sampling  and 
testing  to  meet  all  applicable 
reformulated  gasoline  standards  that 
apply  at  the  terminal.  This  sampling 
and  testing  shall  be  at  one  of  the 
following  rates: 

(A)  In  the  case  of  transmix  that  is 
blended  in  a  storage  tank,  following 
each  occasion  transmix  is  blended;  or 

(B)  In  the  case  of  transmix  that  is 
blended  in-line,  at  least  twice  each 
calendar  month  during  which  transmix 
is  blended. 

28.  Section  80.91  is  amended  by: 

a.  Revising  paragraph  (d)(3)  ana 
adding  paragraph  (d)(S)(iii); 

b.  Adding  paragraph  (e)(l)(iii); 

c.  Revising  paragraph  K)(2)(ii) 
introductory  text; 

d.  Revising  paragraphs  (f)(2)(ii)(D). 
(n(2)(ii)(E),  and  (n(2)(ii)(F); 

e.  Revising  paragraph  (f)(2)(ii)(G) 
introductory  text; 

f.  Removing  paragraphs  (f)(2){ii)(G)(l) 
and  (n(2)(ii)(G)(2); 

g.  Revising  paragraph  (f)(2)(ii)(H) 
introductory  text; 

h.  Revising  paragraphs  (f}(2)(ii)(H)(l) 
and  (f)(2){ii)(H)(2): 

i.  Removing  paragraph  (fl(2Kii)(H)(J); 

j.  Adding  paragraph  (f)(2)(ii)(I). 

The  revisions,  additions,  and 
removals  are  set  out  to  read  as  follows: 

§80.91    Individual  baaaNna  datarmlnalien. 

(d)*  •  • 

(3)  Negligible  quantity  sampling.  Post- 
1990  testing  of  a  blendstock  stream  for 
a  fuel  parameter  listed  in  this  paragraph 
(d)(3)  is  not  required  if  the  refiner  can 
show,  through  engineering  judgement  or 
past  experience,  that  the  fuel  parameter 
exists  in  the  stream  at  less  than  or  equal 
to  the  amount,  on  average,  shown  in  this 
paragraph  (d)(3)  for  that  fuel  parameter. 
Any  fuel  parameter  shown  to  exist  in  a 
refinery  stream  in  negligible  amounts 
shall  be  assigned  a  value  of  0.0  or  the 
negligible  amount  shown  below  at  the 
refiner's  discretion: 
Aromatics,  volume  percent — 1.0 
Benzene,  volume  percent — 0.15 
Olefins,  volimae  percent — 1.0 
Oxygen,  weight  percent — 0.2 
Sulfur,  ppm— 30.0 
•        •         •         *         • 

(5)*    *    * 

(iii)  If  a  refiner  measures  a  blendstock 
stream  for  aromatics,  benzene,  olefins, 
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oxygen,  or  sulfur  content  and  discovers 
that  the  measured  component  level  of 
that  stream  is  below  the  applicable 
range  for  the  test  method  used,  the  low 
end  of  the  applicable  range  may  be 
substituted  for  the  actual  measured 
value  in  the  baseline  determination. 
This  paragraph  (d)(5)(iii)  is  not 
applicable  to  blendstock  streams  that 
have  not  been  explicitly  measured. 
***** 

(e)*  •  * 

(D*  •  • 

(iii)  For  facilities  determined  to  be 
closely  integrated  gasoline  producing 
facilities  and  for  which  EPA  has  granted 
a  single  set  of  baseline  fuel  parameter 
values  per  this  paragraph  (e)(1): 

(A)  All  reformulated  gasoline  and 
anti-dumping  standards  shall  be  met  by 
such  closely  integrated  facilities  on  an 
aggregate  basis; 

(B)  A  combined  facility  registration 
shall  be  submitted  under  §§  80.76  and 
80.103;  and 

(C)  Record  keeping  requirements 
under  §§80.74  and  80.104  and  reporting 
requirements  under  §§  80.75  and  80.105 
shall  be  met  for  such  closely  integrated 
facilities  on  an  aggregate  basis. 
***** 

(2)*    *    * 

(ii)  If  the  baseline  fuel  value  for 
aromatics,  olefins,  benzene,  and/ or 
sulfur  (determined  per  paragraph  (e)  of 
this  section)  is  higher  than  the  high  end 
of  the  valid  range  limits  specified  in 
§  80.42(c)(1)  if  compliance  is  being 
determined  under  the  Simple  Model,  or 
in  §80.45(f)(l)(ii)  if  compliance  is  being 
determined  under  the  Complex  Model, 
then  the  valid  range  limits  may  be 
extended  for  conventional  gasoline  in 
the  following  manner: 
***** 

(D)  The  new  high  end  of  the  valid 
range  for  sulfur  is  determined  from  the 
following  equation: 
NSULLIM=SULBASE+50  ppm 
Where: 

NSULLIM=The  new  high  end  of  the 
valid  range  limit  for  sulfur,  in  parts 
per  million 

SULBASE=The  seasonal  baseline  fuel 
value  for  sulfur,  in  parts  per  million 

(E)  The  extension  of  the  valid  range  is 
limited  to  the  applicable  summer  or 
winter  season  in  which  the  baseline  fuel 
values  for  aromatics,  olefins,  benzene, 
and/or  sulfur  exceed  the  high  end  of  the 
valid  range  as  described  in  paragraph 
(f)(2)(ii)  of  this  section.  Also,  the 
extension  of  the  valid  range  is  limited 
to  use  by  the  refiner  whose  baseline 
value  for  aromatics,  olefins,  benzene, 
and/or  sulfur  was  higher  than  the  valid 


range  limits  as  described  in  paragraph 
(f)(2)(ii)  of  this  section. 

(F)  Any  extension  of  the  Simple 
Model  valid  range  limits  is  applicable 
only  to  the  Simple  Model.  Likewise  any 
extension  of  the  Complex  Model  valid 
range  limits  is  applicable  only  to  the 
Complex  Model. 

(G)  The  valid  range  extensions 
calculated  in  paragraphs  (f)(2)(ii)  (A), 
(B),  (C),  and  (D)  of  this  section  are 
applicable  to  both  the  baseline  fuel  and 
target  fuel  for  the  purposes  of 
determining  the  compliance  status  of 
conventional  gasolines.  The  extended 
valid  range  limit  represents  the 
maximum  value  for  that  parameter 
above  which  fuels  cannot  be  evaluated 
with  the  applicable  compliance  model. 

(H)  Under  the  Simple  Model,  baseline 
and  compliance  calculations  shall 
subscribe  to  the  following  limitations: 

(1)  If  the  aromatics  valid  range  has 
been  extended  per  paragraph  (f)(2)(ii)(A) 
of  this  section,  an  aromatics  value  equal 
to  the  high  end  of  the  valid  range 
specified  in  §  80.42(c)(1)  shall  be  used 
for  the  purposes  of  calculating  the 
exhaust  benzene  fraction. 

(2)  If  the  fuel  benzene  valid  range  has 
been  extended  per  paragraph  (f)(2)(ii)(C) 
of  this  section,  a  benzene  value  equal  to 
the  high  end  of  the  valid  range  specified 
in  §  80.42(c)(1)  shall  be  used  for  the 
purposes  of  calculating  the  exhaust 
benzene  fraction. 

(I)  Under  the  Complex  Model, 
baseline  and  compliance  calculations 
shall  subscribe  to  the  following 
limitations: 

(1)  If  the  aromatics  valid  range  has 
been  extended  per  paragraph  (f)(2)(ii)(A) 
of  this  section,  an  aromatics  value  equal 
to  the  high  end  of  the  valid  range 
specified  in  §  80.45(f)(l)(ii)  shall  be 
used  for  the  purposes  of  calculating 
emissions  performances. 

(2)  If  the  olefins  valid  range  has  been 
extended  per  paragraph  (f){2)(ii){B)  of 
this  section,  an  olefins  value  equal  to 
the  high  end  of  the  valid  range  specified 
in  §  80.45(f)(l)(ii)  shall  be  used  for  the 
target  fuel  for  the  purposes  of 
calculating  emissions  performances. 

(3)  If  the  benzene  valid  range  has  been 
extended  per  paragraph  (f){2)(ii)(C)  of 
this  section,  a  benzene  value  equal  to 
the  high  end  of  the  valid  range  specified 
in  §  80.45(0(1  )(ii)  shall  be  used  for  the 
target  fuel  for  the  purposes  of 
calculating  emissions  performances. 

(4)  If  the  sulfur  valia  range  has  been 
extended  per  paragraph  (f){2)(ii)(D)  of 
this  section,  a  sulfur  value  equal  to  the 
high  end  of  the  valid  range  specified  in 
§80.45(fl(l)(ii)  shall  be  used  for  the 
target  fuel  for  the  purposes  of 
calculating  emissions  performances. 


29.  Section  80.101  is  amended  by: 
(u)  Revising  paragraphs  (b)(2)  and 
(b)(3); 

(b)  Adding  paragraph  (d)(4)(iii); 

(c)  Revising  paragraph  (f); 

(d)  Revising  paragraph  (a); 

(e)  Revising  paragraphs  rh){l)(ii)  and 
(i)(2); 

(f)  Adding  paragraphs  {h){4), 
(i)(l){i)(C),(i)(l)(iii),  (i)(3).and(i)(4): 

(g)  Adding  paragraph  (j)  to  read  as 
follows: 

§  80.101    Standards  applicable  to  refiners 
and  importers. 

•  0  •  •  • 

(b)'   *  • 

(2)  Optional  complex  model 
standards.  Aimual  average  levels  of 
exhaust  benzene  emissions,  weighted  by 
volume  weighted  for  each  batch  and 
calculated  using  the  applicable  complex 
model  under  §  80.45,  shall  not  exceed 
the  refiner's  or  importer's  compliance 
baseline  for  exhaust  benzene  emissions. 

(3)  Complex  model  standards,  (i) 
Annual  average  levels  of  exhaust  toxics 
emissions  and  NO,  emissions,  weighted 
by  volume  for  each  batch  and  calculated 
using  the  applicable  complex  model 
under  §  80.45,  shall  not  exceed  the 
refiner's  or  importer's  compliance 
baseline  for  exhaust  toxics  emissions 
and  NO,  emissions,  respectively 

(ii)  On  a  per-gallon  basis. 

(A)  No  conventional  gasoline  may 
have  properties  that  are  outside  the 
complex  model  acceptable  range  limits 
specified  at  §80.45(0(1  )(ii);  except  that 

(B)  For  a  refinery  with  a  baseline 
parameter  value  that  is  outside  the 
acceptable  range  limits,  the  value  of  this 
parameter  for  gasoline  produced  at  this 
refinery  shall  not  exceed  the  value 
determined  in  §80.91(0(2) . 
***** 

(d)*  *  • 

(4)*   *   * 

(iii)  Where  oxygenate  is  included  in  a 
refinery's  or  importer's  compliance 
calculations,  only  the  oxygenate 
volume,  excluding  denaturant,  water 
and  impurities,  shall  be  included  in  the 
compliance  calculations. 
***** 

(0  Compliance  baseline 
determination.  The  compliance  baseline 
for  any  refiner\'  or  importer,  for  each 
parameter  or  emissions  performance, 
and  for  each  averaging  period,  shall  be 
calculated  as  follows. 

(1)  Calculate  the  refinery's  or 
importer's  averaging  period  volume  (V,) 
as  the  total  volume  of  the  following 
products  produced,  imported  or 
blended  during  the  averaging  period: 

(i)  Conventional  gasoline; 

(ii)  Oxygenates  blended  with 
conventional  gasoline  downstream  if 
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allowed  under  paragraph  (d)(4)(ii)  of 
this  section; 

(iii)  Reformulated  gasoline; 

(iv)  RBOB; 

(v)  Oxygenates  added  to  RBOB  as 
determined  under  §80.65(e)(l)(ii):  and 

(vi)  California  gasoline  as  defined  in 
§  80.81(a)(2). 

(2)  Calculate  the  baseline  to  averaging 
period  volume  ratio  (VR)  using  the 
following  equation: 


individual  baseline.  In  the  case  of  any 
refinery  or  importer  subject  to  an 
individual  baseline,  for  each  parameter 
or  emissions  performance  subject  to  a 
standard  under  paragraph  (b)  of  this 
section: 

(A)  Except  exhaust  benzene  emissions 
under  the  simple  model,  calculate  the 
annual  average  parameter  value,  or 
annual  average  emissions  performance 
in  mg/mi,  using  the  following  formula: 


VR    = 


'1990 


where: 

VR,=baseline  to  averaging  period 

volume  ratio  for  averaging  period  a 
Vi99o=the  refinery's  or  importers  1990 

baseline  volume  as  determined  in 

§  80.91(f)(1) 
V,=the  averaging  p>eriod  voliune  as 

calculated  in  paragraph  (f)(1)  of  this 

section 

(3)  If  VR,  is  equal  to  or  greater  than 
1,  the  refinery's  or  importer's 
compliance  baseline  shall  be  the 
baseline  as  determined  in  §  80.91(f)(1). 

(4)  If  VR,  is  less  than  1 ,  the  refinery's 
or  importer's  compliance  baseline  shall 
be  calculated  using  the  following 
equation: 

CB,=(BixVR,)+(DB,x(l  -  VK.)) 
Where: 

CBj=compliance  baseline  for  parameter 

or  emissions  performance  i 
B,=lhe  refinery's  or  importer's  baseline 

for  parameter  or  emissions 

performance  i 
DB,=the  statutory  baseline  for  parameter 

or  emissions  performance  i  in 

§§  80.91(c)(5)  (iii)  and  (iv) 

(g)  Compliance  calculations. — (1) 
Determination  of  batch  parameter  and 
emissions  performance  values,  (i)  In  the 
case  of  each  batch  subject  to  the  simple 
model  standards,  determine  the  values 
for  sulfur,  T-90,  olefins,  benzene,  and 
aromatics  as  specified  in  paragraph  (i)  of 
this  section. 

(ii)  In  the  case  of  each  batch  subject 
to  the  early  complex  or  complex  model 
standards: 

(A)  Determine  the  values  for  each 
parameter  required  under  the  complex 
model  as  specified  in  paragraph  (i)  of 
this  section; 

(B)  In  the  case  of  each  batch  subject 
to  the  early  complex  model  standards, 
calculate  the  exhaust  benzene  emissions 
using  the  complex  model  in  §  80.45;  and 

(C)  In  the  case  of  each  batch  subject 
to  the  complex  model  standards, 
calculate  the  exhaust  toxics  and  NOx 
emissions  using  the  complex  model  in 
§80.45. 

(2)  Compliance  determinations — (i) 
Refineries  and  importers  with  an 


P.= 


S(Vi^Pi> 


ixl 


•v= 


i«l 

Where: 

P,  =  annual  average  value  for  parameter 
or  emissions  performance 

V,  =  volume  of  batch  i 

Pi  =  parameter  or  emissions 
performance  for  batch  i 

i  =  each  batch  of  gasoline  or  blendstock 
included  in  a  refinery's  or 
importer's  compliance  calculations 
under  paragraph  (d)  of  this  section 

(B)  In  the  case  of  exhaust  benzene 
emissions  under  the  simple  model 
calculate  the  annual  average  value  using 
the  following  formula: 

EXHBEN  =  1.884  +  (0.949  x  BZ)  +  (0.113 

X  (AR  -  BZ)) 
Where: 
EXHBEN  =  annual  average  simple 

model  exhaust  benzene  emissions 
BZ  =  annual  average  benzene  content, 

calculated  under  paragraph 

(g)(2)(i)(A)  of  this  section 
AR  =  annual  average  aromatics  content, 

calculated  under  paragraph 

(g)(2)(i)(A)  of  this  section 

(C)  In  order  to  achieve  compliance  the 
annual  average  value  shall  be  equal  to 
or  less  than  the  refinery's  or  importer's 
standard  under  paragraph  (b)  of  this 
section. 

(ii)  Refineries  and  importers  with  the 
statutory  baseline.  In  the  case  of  any 
refinery  or  importer  subject  to  the 
statutory  baseline,  for  each  parameter  or 
emissions  performance  subject  to  a 
standard  under  paragraph  (b)  of  this 
section: 

(A)  Calculate  the  compliance  total 
based  on  the  standard  under  paragraph 
(b)  of  this  section  for  each  parameter,  or 
emissions  performance  in  mg/mi,  using 
the  formula  in  §80.67(g)(l)(i). 

(B)  Calculate  the  actual  total  for  each 
parameter,  or  emissions  performance  in 
mg/mi,  for  the  gasoline  and  blendstocks 
under  paragraph  (d)  of  this  section, 
using  the  formula  in  §  80.67(g)(l)(ii). 

(Cj  In  order  to  achieve  compliance  the 
actual  total  shall  be  equal  to  or  less  than 
the  compliance  total. 


(3)  Additional  compliance 
requirements,  (i)  Any  calculations 
involving  sulfur  content  or  wt%  oxygen 
shall  be  adjusted  for  specific  gravity. 

(ii)  The  emissions  performance  of 
gasoline  that  is  intended  for  use  in  an 
area  subject  to  an  RVP  standard  in 
§  80.27  during  the  period  such  standard 
applies  and  that  meets  this  RVP 
standard  shall  be  determined  using  the 
"summer"  complex  model.  The 
emissions  performance  of  all  other 
gasoline  shall  be  determined  using  the 
"v«nter"  complex  model. 

(4)  Oxygen  election  for  NOx.  (i)  For 
the  1998  and  1999  averaging  periods, 
any  refiner  for  a  refinery,  or  any 
importer,  may  elect  to  determine 
compliance  with  the  NOx  emissions 
performance  standard: 

(A)  With  oxygenates  added 
downstream  from  the  refinery  under 

§  80.91(e)(4)  included  in  the  compliance 
calculations,  and  a  baseline  NOx 
emissions  performance  that  includes 
oxygenate;  or 

(B)  With  such  oxygenates  excluded 
from  compliance  calculations,  and  a 
baseline  NOx  emissions  performance 
that  excludes  oxygenate. 

(ii)  The  election  under  paragraph 
(g)(4)(i)  of  this  section  for  1999  shall 
apply  for  all  subsequent  averaging 
periods. 

(5)  Exclusion  of  previously  certified 
gasoline  and  blendstock.  (i)  Any  refiner 
who  uses  previously  certified 
reformulated  or  conventional  gasoline, 
or  blendstock  that  previously  has  been 
included  in  compliance  calculations 
under  §80. 102(e)(2),  to  produce 
gasoline  at  a  refinery,  shall  exclude  the 
previously  certified  gasoline  and 
blendstock  for  purposes  of 
demonstrating  compliance  with  the 
standards  under  §  80.101(b). 

(ii)  In  order  to  accomplish  the 
exclusion  required  in  paragraph  (g)(5)(i) 
of  this  section,  the  refiner  shall  either 

(A)  Determine  the  volume  and 
properties  of  blendstock  used  at  the 
refinery,  and  use  the  compliance 
calculation  procedures  in  paragraph 
(g)(5){iii)  of  this  section;  or 

(B)  Determine  the  volume  and 
properties  of  the  previously  certified 
gasoline  and  the  previously  certified 
blendstock  used  at  the  refinery,  and  the 
volume  and  properties  of  gasoline 
produced  at  the  refinery,  and  use  the 
compliance  calculation  procedures  in 
paragraph  (g)(5)(iv)  of  this  section. 

(iii)  (A)  Determine  the  volume  and 
properties  of  each  batch  of  blendstock 
used  at  the  refinery,  and  of  oxygenate 
blended  with  a  refinery's  gasoline  under 
paragraph  (d){4)(ii)  of  this  section,  with 
the  exception  of  previously  certified 
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blendstock,  using  the  procedures  in 
paragraph  (i)  of  this  section. 


(B)  Determine  the  blendstock  volume      with  which  the  blendstock  is  blended, 
fraction  (F)  based  on  the  volume  of  using  the  following  equation; 

blendstock,  and  the  volume  of  gasoline 


F  = 


\^\ 


Where: 

F  =  blendstock  volume  fraction 
Vb  =  volume  of  blendstock 
Vg  =  volume  of  gasoline  with  which  the 
blendstock  is  blended. 


(C)  For  each  parameter  required  by 
the  complex  model,  calculate  the 
parameter  value  that  would  result  by 
combining,  at  the  blendstock  volume 
fraction  (F),  the  blendstock  with  a 


gasoline  having  properties  equal  to  the 
refinery's  or  importer's  baseline,  using 
the  following  formula: 


^^_(BAP^xV^)^(BLP^xV,) 


Where; 

CPj  =  calculated  value  for  parameter  j 
BAPj  =  baseline  value  for  parameter  j 
BLPj  =  value  of  parameter  j  for  the 

blendstock 
j  =  each  parameter  required  by  the 

complex  model 

[1]  The  baseline  value  shall  be  the 
refinery's  "summer"  or  "winter" 
baseline,  based  on  the  'summer"  or 
"winter"  classification  of  the  gasoline 
produced  as  determined  under 
paragraph  {g)(3)(iii)  of  this  section.  In 
the  case  of  a  refinery  that  is  aggregated 
under  paragraph  (h)  of  this  section,  the 


refinery  baseline  shall  be  used,  emd  not 
the  aggregate  baseline. 

(2)  The  sulfur  content  and  oxygen 
wt%  adjustment  required  under 
paragraph  (g)(3)(i)  of  this  section  shall 
use  a  gasoline  specific  gravity  of  0.749 
for  "summer"  gasoline  and  of  0.738  for 
"winter"  gasoline. 

[3]  In  the  case  of  "summer"  gasoline, 
where  the  blendstock  is  ethanol  and  the 
volume  fraction  calculated  under 
paragraph  (g)(5)(iii)(B)  of  this  section  is 
equal  to  or  greater  than  0.015,  the  value 
for  RVP  shall  be  1.0  psi  greater  than  the 
RVP  calculated  using  the  equation  in 
this  paragraph  (g)(5)(iii)(C). 


(D)  Using  the  summer  or  winter 
complex  model,  as  appropriate, 
calculate  the  exhaust  toxics  and  NOx 
emissions  performance,  in  mg/mi,  of: 

{1)  A  hypothetical  gasoline  having 
properties  equal  to  those  calculated  in 
paragraph  (g)(5)(iii)(C)  of  this  section 
(HEP);  and 

(2)  A  gasoline  having  properties  equal 
to  the  refinery's  or  importer's  baseline 
(BEP). 

(E)  Calculate  the  exhaust  toxics  and 
NOx  equivalent  emissions  performance 
(EEP)  of  the  blendstock,  in  mg/mi,  using 
the  following  equation: 


EEP. 


BEPj-(HEPj*(l-F)) 


Where: 

EEPj  =  equivalent  emissions 

performance  of  the  blendstock  for 

emissions  performance  j 
BEPj  =  emissions  performance  j  of  a 

gasoline  having  the  properties  of 

the  refinery's  baseline. 
HEPj  =  emissions  performance  j  of  a 

hypothetical  blendstock/gasoline 

blend 
F  =  blendstock  volume  fraction 
J  =  exhaust  toxics  or  NOx  emissions 

performance 

(F)  For  each  blendstock  batch,  the 
volume,  and  exhaust  toxics  and  NOx 
equivalent  emissions  performance 
(EEP),  shall  be  included  in  the  refinery's 
compliance  calculations. 

{G)[l)  The  portions  of  a  blendstock 
batch  used  to  produce  "summer  "  and 
"winter"  gasoline,  as  determined  in 
paragraph  (g)(3}(iii)  of  this  section,  shall 
be  treated  as  separate  batches  for 
purposes  of  this  paragraph  (g)(5)(iii). 


[2}  In  the  case  of  oxygenates  or  butane 
blended  with  a  refinery's  gasoline  under 
paragraph  (d)(4)(ii)  of  this  section,  the 
oxygenate  or  butane  volume  blended 
during  a  maximum  of  one  month  may 
be  treated  as  a  single  batch  for  purposes 
of  this  paragraph  (g)(5)(iii). 

(iv)(A)  For  each  batch  of  previously 
certified  gasoline  or  blendstock  received 
that  is  used  to  produce  conventional 
gasoline: 

(1]  Determine  the  volume  and 
properties  using  the  procedures  in 
paragraph  (i)  of  this  section; 

(2)  In  the  case  of  previously  certified 
gasoline,  determine  the  exhaust  toxics 
and  NOx  emissions  performance  using 
the  summer  or  winter  complex  model, 
as  appropriate. 

(3)  In  the  case  of  previously  certified 
blendstock,  determine  the  exhaust 
toxics  and  NOx  equivalent  emissions 
performance  using  the  procedures  in 
paragraph  (g)(5)(iii)  of  this  section. 


(4)  Include  the  volume  and  emissions 
performance,  as  a  negative  volume  and 
a  negative  emissions  performance,  in 
the  refinery's  compliance  calculations 
for  exhaust  toxics  and  NOx. 

(B)  Determine  the  volume  and 
properties,  and  exhaust  toxics  and  NOx 
emissions  performance,  for  each  batch 
of  conventional  gasoline  produced  at 
the  refinery  using  previously  certified 
gasoline  or  blendstock,  and  include 
each  batch  in  the  refinery's  compliance 
calculations  for  exhaust  toxics  and  NOx 
without  regard  to  the  presence  of 
previously  certified  gasoline  or 
blendstock  in  the  batch. 

(h)  Refinery  grouping  for  determining 
compliance.  (1)  *  *  * 

(ii)  Elect  to  achieve  compliance  on  an 
aggregate  basis  for  a  group,  or  for 
groups,  of  one  or  more  refineries, 
provided  that: 

(A)  Compliance  is  achieved  for  each 
refinery  separately  or  as  part  of  a  group; 
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(B)  The  data  for  any  refinery  is 
included  in  only  one  compliance 
calculation; 

and 

(C)  Where  more  than  one  person 
meets  the  definition  of  refiner  for  a 
refinery,  the  refinery  may  not  be 
aggregated  with  any  other  refinery 
unless  the  same  persons  meet  the 


Where: 

ABV  =  adjusted  baseline  voliune 

BV  =  baseline  volume  for  the  transferred 

or  shut  down  refinery 
Days  =  number  of  days  during  the 

averaging  period  the  party  was  the 

refiner  of  the  refinery  or  that  the 

refinery  was  in  operation 
(iii)  In  the  case  of  a  transferred 
refinery: 

(A)  The  new  refiner's  aggregation 
election  shadl  be  made  for  the  averaging 
period  during  which  the  refinery  is 
transferred,  and  shall  apply  for  all 
subsequent  averaging  periods; 

(B)  If  the  new  refiner  elects  to 
aggregate  the  refinery,  the  aggregated 
baseline  for  the  new  refiner  shall  be 
calculated  for  the  averaging  period 
during  which  the  refinery  is  transferred 
using  an  adjusted  baseline  volume  for 
the  transferred  refinery  calculated  using 
the  equation  in  paragraph  (h)(4)(ii)  of 
this  section;  and 

(C)  Each  refiner  of  a  transferred 
refinery  shall  demonstrate  compliance 
for  the  gasoline  produced  during  the 
period  it  was  the  refiner  of  the  refinery. 

(i)  Sampling  and  testing.  (1)  *  *  * 

(i)  *  *  • 

(C)  Sampling  under  this  paragraph 
(iKl)(i)  shall  follow  the  requirements  of 

Sao.47. 

•         •         •         •         • 

(iii)  Retain  a  minimum  of  330  ml  of 
every  sample  analyzed  under  paragraph 
(i)(l)(i)(A)  of  this  section  for  not  less 
than  30  days  from  the  date  of 
production  or  import,  emd  provide  this 
remaining  sample  to  the  Administrator's 
authorized  representative  upon  request. 

(2)  In  the  case  of  oxygenate  that  is 
included  in  a  refinery's  compliance 
calculations  under  paragraph  (d)(4]  of 
this  section  the  refiner  may  use  the 
properties  of  the  pure  oxygenate  instead 
of  sampling  and  testing  each  oxygenate 
batch,  provided  that  the  refiner  obtains 
documents  from  the  oxygenate  supplier 
that  state  the  purity  of  any  oxygenate 
used. 

(3)  An  importer  who  imports 
conventional  gasoline  into  the  United 


definition  of  refiner  for  .  each  refinery 
in  the  aggregation. 

(4)  Where  any  refinery  that  has  been 
included  in  an  aggregation  is  transferred 
to  another  refiner,  or  is  shut  down: 

(i)  The  aggregation  requirements  and 
baselines  calculated  under  §  80.91(f)(4) 
shall  apply; 


ABV  =  BV 


,Pays 
365 


(ii)  The  aggregated  baseline  for  the 
refiner  who  transfers  or  shuts  down  the 
refinery  shall  be  calculated  for  the 
averaging  period  during  which  the 
refinery  is  transferred  or  is  shut  down 
using  an  adjusted  baseline  volume  for 
the  refinery  calculated  using  the 
following  equation: 


States  by  truck  may  meet  the  sampling 
and  testing  requirements  under 
paragraph  (i)(l)  of  this  section  as 
follows. 

(i)  The  imported  conventional 
gasoline  must  meet  the  applicable 
conventional  gasoline  standards, 
specified  under  paragraph  (b)  of  this 
section,  on  an  every-gallon  basis. 

(ii)  The  optional  complex  model 
standards  and  the  complex  model 
standards,  under  paragraphs  (b)(2)  and 
(3)  of  this  section: 

(A)  May  be  met  separately  for 
"summer"  gasoline  and  for  "winter" 
gasoline,  as  defined  in  paragraphs  (g)(5) 
and  (6)  of  this  section,  based  on  the 
baselines  applicable  to  the  importer  for 
these  two  periods;  or 

(B)  May  be  met  for  all  gasoline  during 
a  calendar  year  on  the  basis  of  the 
annual  baseline  applicable  to  the 
importer. 

(iii)(A)  The  importer  must 
demonstrate  that  every  gallon  of 
imported  gasoline  meets  the  applicable 
conventional  gasoline  standards, 
through  test  results  of  samples  of  the 
gasoline  contained  in  the  storage  tank 
ftt>m  which  the  trucks  used  to  transport 
gasoline  into  the  United  States  are 
loaded. 

(B)  The  frequency  of  this  sampling 
and  testing  must  be  subsequent  to  each 
receipt  of  gasoline  into  the  storage  tank, 
or  immediately  prior  to  each  transfer  of 
gasoline  to  the  importer's  truck. 

(C)  The  testing  must  be  for  each 
applicable  parameter  specified  under 
§  80.65(e)(2)(i),  using  the  test  methods 
specified  under  §  80.46. 

(D)  The  importer  must  obtain  a  copy 
of  the  terminal  test  results  that  reflects 
the  quality  of  each  truck  load  of  gasoline 
that  is  imported  into  the  United  States. 

(iv)(A)  The  importer  must  conduct 
sepeuate  programs  of  periodic  quality 
assurance  sampling  and  testing  of  the 
gasoline  obtained  bom  each  truck- 
loading  terminal,  to  ensure  the  accuracy 
of  the  terminal  test  results. 

(B)  The  quality  assiuance  samples 
must  be  obtained  from  the  truck-loading 


terminal  by  the  importer,  and  terminal 
operator  may  not  know  in  advance 
when  samples  are  to  be  collected. 

(C)  The  importer  must  test  each 
sample  (or  use  a  laboratory  that  is 
independent  under  §80.65(f)(2)(iii)  to 
test  the  sample)  for  the  parameters 
specified  under  §  80.65(e)(2)(i)  using  the 
test  methods  specified  under  §  80.46, 
and  the  results  must  correlate  with  the 
terminal's  test  results  within  the  ranges 
specified  under  §  80.65(e)(2)(i). 

(D)  The  frequency  of  quality 
assurance  sampling  and  testing  must  be 
at  least  one  sample  for  each  fifty  of  an 
importer's  trucks  that  are  loaded  at  a 
terminal,  or  one  sample  per  month, 
whichever  is  more  frequent. 

(v)  The  importer  must  treat  each  truck 
load  of  imported  gasoline  as  a  separate 
batch  for  purposes  of  assigning  batch 
numbers  under  §  80.101(i),  record 
keeping  under  §  80.104.  and  reporting 
under  §80.105. 

(vi)  EPA  inspectors  or  auditors,  and 
auditors  conducting  attest  engagements 
under  subpart  F,  must  be  given  full  and 
immediate  access  to  the  truck-loading 
terminal  and  any  laboratory  at  which 
samples  of  gasoline  collected  at  the 
terminal  are  analyzed,  and  be  allowed  to 
conduct  inspections,  review  records, 
collect  gasoline  samples,  and  perform 
audits.  These  inspections  or  audits  may 
be  either  announced  or  unannounced. 

(vii)  In  the  event  the  requirements 
specified  in  paragraphs  (i)(3)(i)  through 
(vi)  of  this  section  are  not  met,  in  whole 
or  in  part,  the  importer  shall 
immediately  lose  the  option  of 
importing  gasoline  under  the  terms  of 
this  paragraph  (i)(3). 

(4)  A  refiner  who  produces  gasoline 
by  blending  butane  into  conventional 
gasoline  may  meet  sampling  and  testing 
requirements  of  paragraph  (i)(l)  of  this 
section  as  follows: 

(i)  Commercial  grade  butane  is 
defined  as  butane  for  which  test  results 
demonstrate  the  butane  is  95%  pure  and 
has  the  following  properties: 
olefins  <  1.0  vol% 
aromatics  <  2.0  vol% 


benzene  <  0.03  vol% 
sulfur  <  140  ppm 

(ii)  Non-commercial  grade  butane  is 
defined  as  butane  for  which  test  results 
demonstrate  the  butane  has  the 
following  properties: 
olefins  <  10.0  vol% 
aromatics  <  2.0  vol% 
benzene  <  0.03  vol% 
sulfur  <  140  ppm 

(iii)  Any  refiner  who  blends  butane 
for  which  the  refiner  has  documents 
from  the  butane  supplier  which 
demonstrate  the  butane  is  commercial 
grade  shall  include  the  butane  in 
compliance  calculations  based  on  the 
properties  specified  in  paragraph 
(i)(4)(i)  of  this  section; 

(iv)  Any  refiner  who  blends  butane  for 
which  the  refiner  has  dociunents  from 
the  butane  supplier  which  demonstrate 
the  butane  is  non-commercial  grade 
shall  include  the  butane  in  compliance 
calculations  based  on  the  properties 
specified  in  paragraph  (i)(4)(ii)  of  this 
section,  provided  the  refiner: 

(A)  Conducts  a  quality  assurance 
program  of  sampling  and  testing  the 
butane  obtained  from  each  separate 
butane  supplier  that  demonstrate  the 
butane  has  the  properties  specified 
under  paragraph  (i)(4)(ii)  of  this  section; 
and 

(B)  The  frequency  of  butane  sampling 
and  testing  for  the  butane  received  from 
each  butane  supplier  must  be  one 
sample  for  every  50,000  gallons  of 
butane  received,  or  one  sample  every 
three  months,  whichever  is  more 
frequent;  and 

(v)  When  butane  is  blended  under  this 
paragraph  (i)(4)  during  the  period  May 
1  through  September  15  the  refiner  shall 
demonstrate  through  sampling  and 
testing  that  any  gasoline  blended  with 
butane  meets  the  volatility  standards 
specified  under  40  CFR  80.27. 

(vi)  Butane  that  is  blended  during  a 
period  of  up  to  one  month  may  be 
included  in  a  single  batch  for  piuposes 
of  reporting  to  EPA,  however, 
commercial  grade  butane  and  non- 
commercial grade  butane  shall  be 
reported  as  separate  batches. 

(j)  Evasion  of  standards  through 
exporting  and  importing  gasoline. 
Notwithstanding  the  requirements  of 
this  section,  no  refiner  or  importer  shall 
export  gasoline  and  import  the  same  or 
other  gasoline  for  the  purpose  of 
evading  a  more  stringent  baseline 
requirement. 

30.  Section  80.102  is  amended  by: 

(a)  Adding  introductory  text; 

(b)  Revising  the  introductory  text  of 
paragraph  (a)  and  revising  paragraphs 
{a)(l)(viii)  and  (a)(2).  and  adding 
paragraph  (a)(3); 


(c)  Revismg  the  first  sentence  of 
paragraphs  (b)(1)  and  (c); 

(d)  Revising  the  introductory  text  of 
paragraphs  (d)(1)  and  (d)(2);  revising  the 
"Vg"  portion  of  the  formula  in 
paragraphs  (d)(l)(i)  and  (d)(2)(i); 
revising  paragraph  (d)(3)(iv)  and 
(d)(3)(v);  and  adding  paragraphs 
(d)(3)(vi)  and(d)(3)(vii); 

(e)  Revising  the  introductory  text  of 
paragraphs  (e)(1)  and  (e)(2)  and  revising 
paragraphs  (e)(2)(i)  and  {e)(3); 

(f)  Revising  the  introductory  text  of 
paragraph  (f)(1)  and  revising  paragraph 
(fl(l)(i); 

(g)  Revising  paragraph  (g),  to  read  as 
follows: 

$  80. 1 02    Controls  applicable  to 
tilendstocks 

The  requirements  of  this  section  shall 
be  met  separately  for  each  refinery  by 
the  refiner,  and  by  each  importer. 

(a)  For  the  purposes  of  this  subpart  E 
the  following  classifications  apply. 

(D*   •   * 

(viii)  Dimate;  except  that 

(2)  No  petroleum  product  shall  be 
considered  "applicable  blendstocks"  if 
it  has  an  initial  boiling  point  that  is  less 
than  75  °  F  or  a  boiling  end  point  that 
is  greater  than  450  "  F;  and 

(3)  Any  gasoline  blendstock  with 
properties  such  that,  if  oxygenate  only 
is  added  to  the  blendstock  the  resulting 
blend  meets  the  definition  of  gasoline 
under  §  80.2(c).  shall  be  considered 
gasoline. 

(b)  (1)  Determine  the  baseline 
blendstock-to-gasoline  ratio  for  each 
calendar  year  1990  through  1993  using 
the  following  formula:*   *   * 
***** 

(c)  Determine  the  cumulative 
blendstock-to-gasoline  ratio  using  the 
following  formula:  *   *   * 

***** 

(d)(1)  For  each  averaging  period: 
(i)*   .   * 

Vg  =  Volume  of  conventional  gasoline, 
oxygenates  blended  downstream 
under  §80.101(d)(4)(ii), 
reformulated  gasoline  and  RBOB. 
including  oxygenates  added  to 
RBOB  as  determined  under 
§80.65(e)(l)(ii).  produced  or 
imported  during  the  averaging 
period,  excluding  California 
gasoline  as  defined  in  §80.81  (a)(2). 

***** 

(2)  Beginning  on  January  1,  1998,  for 
each  averaging  period: 

(!)*•* 
Vg.i  =  Volume  of  conventional  gasoline, 
oxygenates  blended  dowrnstream 
under  §80.101(d)(4){ii). 
reformulated  gasoline  and  RBOB, 
including  oxygenates  added  to 


RBOB  as  determined  under 
§  80.65(e)(l)(ii).  produced  or 
imported  during  averaging  i, 
excluding  California  gasoline  as 
defined  in  §  80.81(a)(2). 

***** 

(3)«    •    • 

(iv)  Transferred  between  refineries 
that  have  been  aggregated  under 
§  80.101(h); 

(v)  Used  to  produce  California 
gasoline  as  defined  in  §  80.81(a)(2); 

(vi)  Sold  at  a  price  that  is  not  less  than 
100%  greater  than  the  average  price  of 
the  refinery's  regular  grade  conventional 
gasoline  when  sold  in  bulk  during  the 
same  month;  or 

(vii)  Tendered  in  a  volxmie  not 
exceeding  1,000  gallons. 

(e)(1)  Tne  blendstock-to-gasoline  ratio 
percentage  change  threshold  shall  have 
been  exceeded  if: 
***** 

(2)  Any  refiner  for  a  refinery,  or  any 
importer,  that  exceeds  the  blendstock- 
to-gasoline  ratio  percentage  change 
threshold  shall,  without  further 
notification: 

(i)  Include  all  blendstocks,  except 
blendstocks  that  meet  the  criteria  for 
exclusion  under  paragraph  (d)(3)  of  this 
section,  produced  or  imported  and 
transferred  to  others  in  its  compliance 
calculations  under  §  80.101  for  two 
averaging  periods  beginning  on  January 
1  of  the  averaging  period  subsequent  to 
the  averaging  period  when  the 
exceedance  occurs; 
***** 

(3)  Any  refiner  for  a  refinery,  or  any 
importer,  that  has  previously  exceeded 
the  blendstock-to-gasoline  ratio 
percentage  change  threshold,  and 
subsequently  exceeds  the  threshold  for 
an  averaging  period  and  is  not  granted 
a  waiver  pursuant  to  paragraph  (f)(2)(i) 
of  this  section,  shall,  without  further 
notification,  meet  the  requirements 
specified  in  paragraphs  (e)(2)(i)  through 
(iii)  of  this  section  for  four  averaging 
periods,  begiiming  on  January  1  of  the 
averaging  period  following  the 
averaging  period  when  the  subsequent 
accedence  occurs. 

(f)(1)  The  refinery  or  importer 
blendstock  accounting  requirements 
specified  under  paragraph  (e)  of  this 
section  shall  not  apply  in  the  case  of 
any  refinery  or  importer: 

(i)  Whose  1990  baseline  value  for  each 
regulated  fuel  property  and  emissions 
performance  as  determined  in 
accordance  with  §§  80.91  and  80.92,  is 
equal  to  or  less  stringent  than  the  anti- 
dumping statutory  baseline  value  for 
that  parameter  or  emissions 
performance; 
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(g)  Notwithstanding  the  requirements 
of  paragraphs  (a)  through  (f)  of  this 
section,  any  refiner  for  a  refinery,  or  any 
importer,  who  transfers  applicable 
blendstocks  to  another  refinery  or 
importer  with  a  less  stringent  baseline, 
either  directly  or  indirectly,  for  the 
purpose  of  evading  a  more  stringent 
baseline  requirement,  shall  include  such 
blendstock(s)  in  determining 
compliance  with  the  applicable 
requirements  of  this  subpart. 

31.  Section  80.104  is  amended  by 
revising  paragraphs  (a)(l)(i),  (a)(l)(ii), 
(a)(2)(i),  (a}(2)(iv),  {aj(2)(ix)  and  (a)(2){x). 
and  adding  paragraphs  (aK2l(xi)  and 
(al(2)(xii)  to  read  as  follows: 

§  80. 1 04    Record  keeping  requirements. 

•  •         •         •        • 

(a)*  *  • 
(D*  *   * 

(i)  Each  batch  of  conventional 
gasoline  produced;  and 

(ii)  Each  batch  of  blendstock  that  is 
included  in  compliance  calculations. 

{2)(i)(A)  The  result  of  tests  performed 
in  accordance  with  §  80.101(il  as 
originally  printed  by  the  testing 
apparatus,  or  where  no  printed  result  is 
generated  by  the  testing  apparatus,  the 
results  as  originally  recorded  by  the 
person  who  performed  the  tests;  and 

(B)  Any  record  that  contains  results 
for  the  tests  that  are  not  identical  to  the 
results  recorded  in  paragraph  (a)(2)(i)(A) 
of  this  section;  and 

•  •        •        •        • 

(iv)  The  date  of  production, 
importation,  blending  or  receipt; 

•  •        •        •        * 

(ix)  In  the  case  of  any  refinery- 
produced  or  imported  products  listed  in 
§80.102(a}  that  are  excluded  under 
§  80.102(d)(3).  documents  that 
demonstrate  the  basis  for  exclusion; 

(x)  In  the  case  of  oxygenate  that  is 
added  by  a  person  other  than  the  refiner 
or  importer  under  §  80.101(d)(4)(ii)(B). 
documents  that  support  the  volume  of 
oxygenate  claimed  by  the  refiner  or 
importer,  including  the  contract  with 
the  oxygenate  blender  and  records 
relating  to  the  audits,  sampling  and 
testing,  and  inspections  of  the  oxygenate 
blender  operation;  and 

(xi)  In  the  case  of  any  imported 
GTAB,  documents  that  reflect  the 
physical  movement  of  the  GTAB  from 
the  point  of  importation  to  the  point  of 
blending  to  produce  gasoline. 

(xii)  In  the  case  of  refiners  who  blend 
butane  into  Conventional  gasoline, 
documents  reflecting  the  volume  and 
purity  of  butane  blended. 
***** 

32.  Section  80.105  is  amended  by 
revising  (a){5)(iv).  removing  paragraph 


(a}(5)(v),  and  revising  paragraph  (c)  to 
read  as  follows: 

§80.105    Reporting  requirements. 

(a)*   •  * 

(5)  •   •  • 

(iv)  The  properties,  except  for 
oxygenates  blended  dowmstream  of  the 
refinery  or  import  facility,  pursuant  to 
§80.101(1);  and 

*  »        *        •        • 

(c)  For  each  averaging  period,  each 
refiner  and  importer  shall  cause  to  be 
submitted  to  the  Administrator  of  EPA, 
by  May  31  of  each  year,  a  report  in 
accordance  with  the  requirements  for 
Attest  Engagements  of  §§  80.125  through 
80.131  for  each  refinery  and  for  each 
importer. 

*  *        »        •        » 

33.  Section  80.106  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)(1),  revising  paragraph 
(a)(l)(vi),  removing  paragraph  (a)(l)(vii), 
and  adding  paragraph  (a)(3)  to  read  as 
follows: 

§  80.106    Product  transfer  documents. 

(a)(1)  On  each  occasion  when  any 
person  transfers  custody  or  title  to  any 
conventional  gasoline,  other  than  when 
gasoline  is  transferred  to  a  retail  outlet 
or  wholesale  purchaser-consumer 
facility  located  outside  any  covered 
area,  or  is  sold  or  dispensed  for  use  in 
motor  vehicles  at  a  retail  outlet  or 
wholesale  purchaser-consumer  facility. 
the  transferor  shall  provide  to  the 
transferee  documents  that  include  the 
following  information: 

•  •        •        *        * 

(vi)(A)  The  following  statement:  "This 
product  does  not  meet  the  requirements 
for  reformulated  gasoline,  and  may  not 
be  used  in  any  reformulated  gasoline 
covered  area." 

(B)  With  the  exception  of  custody 
transfers  to  truck  carriers,  retail  outlets 
and  wholesale  purchaser-consumer 
facilities,  the  statement  required  in 
paragraph  (a)(vi)  of  this  section  may  be 
in  the  form  of  product  codes,  provided 
that: 

(1)  The  codes  are  standardized  for  the 
distribution  system  in  which  they  are 
used;  and 

[2]  The  transferee  is  given  the 
information  necessary  to  interpret  the 
codes. 

•  *        •        •        • 

(3)  The  information  required  in  this 
paragraph  (a)  shall  be  transferred: 

(i)  No  later  than  the  time  of  the 
transfer  in  the  case  of  transfers  of 
custody;  and 

(ii)  Within  thirty  days  following  the 
transfer  in  the  case  of  transfers  of  title. 


34.  Section  80.125  is  amended  by 
adding  paragraphs  (a)(1)  through  (a)(4) 
to  read  as  follows: 

§  80. 1 25    Attest  engagements. 

(a)*   •   * 

(1)  In  the  case  of  any  refiner  or 
importer  of  reformulated  or 
conventional  gasoline,  the  attest 
procedures  in  §80.133  shall  be 
completed,  or,  prior  to  the  1998 
reporting  period,  the  attest  procedures 
in  §  80.128  may  be  completed  as  an 
alternative  to  the  attest  procedures  in 
§80.133. 

(2)  In  the  case  of  any  oxygenate 
blender  who  meets  the  oxygen  standard 
on  average,  the  attest  procedures  in 
§80.134  shall  be  completed,  or.  prior  to 
the  1998  reporting  period,  the  attest 
procedures  in  §  80.129  may  be 
completed  as  an  alternative  to  the 
§80.134  attest  procedures. 

(3)  In  the  case  of  any  importer  who 
imports  any  gasoline  classified  as  GTAB 
under  §80.83,  the  attest  procedures  in 

§  80.131  shall  be  completed. 

(4)  In  the  case  of  any  refiner  who 
produces  reformulated  gasoline  under 
an  in-line  blending  waiver  from 
independent  sampling  and  testing  under 
§  80.65(f),  the  attest  procedures  in 

§  80.132  shall  be  completed. 

*  «         «        »         * 

35.  Section  80.126  is  amended  by 
adding  paragraphs  (h),  (i).  (j),  (k),  (1), 
(m),  (n),  and  (o)  to  read  as  follows: 

§80.126    Definitions. 

*  »         *         »         ♦ 

(h)  Attestor  means  the  CPA  or  CIA 
performing  the  agreed-upon  procedures 
engagement  under  this  subpart. 

u)  Foot  (or  crossfoot)  means  to  add  a 
series  of  numbers,  generally  in  coliunns 
(or  rows),  to  a  total  amount.  When 
applying  the  attestation  procedures  in 
this  subpart  F,  the  attestor  may  foot  to 
subtotals  on  a  sample  basis  in  those 
instances  where  subtotals  (e.g.,  page 
totals)  exist.  In  such  instances,  the  total 
should  be  footed  from  the  subtotals  and 
the  subtotals  should  be  footed  on  a  test 
basis  using  no  less  than  25%  of  the 
subtotals. 

(j)  Gasoline  Treated  as  Blendstock,  or 
GTAB,  means  imported  gasoline  that  is 
excluded  from  the  import  facility's 
compliance  calculations,  but  is  treated 
as  blendstock  in  a  related  refinery  that 
includes  the  GTAB  in  its  refinery 
compliance  calculations. 

(k)  Laboratory  Analysis  means  the 
original  test  result  for  each  analysis  that 
was  used  to  determine  a  product's 
properties.  Original  test  result  means 
the  document  in  which  a  test  result  is 
first  recorded,  and  not  a  transcribed 
version  of  the  test  result.  For 


laboratories  using  test  methods  that 
must  be  correlated  to  the  standard  test 
method,  the  correlation  factors  and 
results  shall  be  included  as  part  of  the 
laboratory  analysis.  For  refiiieries  or 
importers  that  produce  reformulated 
gasoline  or  RBOB  and  use  the  100% 
independent  lab  testing,  the  laboratory 
analysis  shall  consist  of  the  results 
reported  to  the  refinery  or  importer  by 
the  independent  lab.  Where  assumed 
properties  are  used  (e.g.,  for  butane)  the 
assumed  properties  may  serve  as  the  test 
results.  In  the  case  of  attest  engagements 
for  in-line  blending  operations  under 
§80.132,  the  term  laboratory  analysis 
shall  include  both  the  "primary 
analysis"  results  under  §  80.132(c)  and 
the  "confirmatory  analysis"  results 
under  §  80.132(d). 

(1)  Non-finished-gasoline  petroleum 
products  means  liquid  petroleum 
products  that  have  boiling  ranges  greater 
than  75  degrees  Fahrenheit,  but  less 
than  450  degrees  Fahrenheit,  as  per 
ASTM  D86  or  equivalent. 

(m)  Product  transfer  documents 
means  copies  of  documents  represented 
by  the  refaner/importer/oxygenate 
blender  as  having  been  provided  to  the 
transferee,  and  that  reflect  the  transfer  of 
ownership  or  physical  custody  of 
gasoline  or  blendstock  (e.g.,  invoices, 
receipts,  bills  of  lading,  manifests,  and/ 
or  pipeline  tickets). 

(n)  Reporting  period  means  the  time 
period  relating  to  the  reports  filed  with 
EPA  by  the  refiner,  importer,  or 
oxygenate  blender,  and  generally  is  the 
calendar  year. 

(0)  Tender  means  the  transfer  of 
ownership  or  physical  custody  of  a 
volume  of  gasoline  or  other  petroleum 
product  all  of  which  has  the  same 
identification  (reformulated  gasoline, 
conventional  gasoline,  RBOB,  and  other 
non-finished-gasoline  petroleum 
products),  and  characteristics  (time  and 
place  of  use  restrictions  for  reformulated 
gasoline  and  RBOB). 

36.  Section  80.127  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§80.127    Sample  size  guidelines 

***** 

(a)  Sample  items  shall  be  selected  in 
such  a  way  as  to  comprise  a  simple 
random  sample  of  each  relevant 
population 

(1)  The  relevant  population  may  be 
treated  as  the  entire  population 
included  in  the  annual  averaging 
period,  or 

(2)  The  relevant  population  may  be 
treated  as  the  aggregation  of  portions  of 
the  population  stratified  on  a  quarterly 
basis;  and 


37.  Section  80.128  is  amended  \vy 
revising  the  heading  and  introductory 
text;  revising  paragraphs  (d)(2).  (e)(2)', 
(e)(4)  and  (e)(5):  and  removing  (e)(6)  and 
(f)  to  read  as  follows: 

§  80.1 28    Alternative  agreed  upon 
procedures  for  refiners  and  impcrters. 

Prior  to  the  attest  report  for  the  1998 
reporting  period,  the  following 
minimum  attest  procedures  may  be 
carried  out  for  a  refinery  or  importer,  in 
lieu  of  the  attest  procedures  specified  in 
§80.132. 
*         *         «         *         • 

(d)*  *  * 

(2)  Compare  the  product  transfer 
documents'  designation  for  consistency 
with  the  time  and  place,  and 
compliance  model  designations  for  the 
tender  (VOC-controlled  or  non-VOC- 
controlled.  VOC  region  for  VOC- 
controlled.  OPRG  versus  non-OPRG, 
summer  or  winter  gasoline,  and  simple 
or  complex  model  certified;  and 
***** 

(e)  *   •   * 

(2)  Determine  that  the  requisite 
contract  was  in  place  with  the 
downstream  blender  designating  the 
required  blending  procedures,  or  that 
the  refiner  or  importer  accounted  for  the 
RBOB  using  the  assumptions  in 
§  80.69(a)(2); 
***** 

(4)  Trace  back  to  the  batch  or  batches 
in  which  the  RBOB  was  produced  or 
imported.  Obtain  the  refiner's  or 
importer's  internal  lab  analysis  for  each 
batch  and  agree  the  consistency  of  the 
type  and  volume  of  oxygenate  required 
to  be  added  to  the  RBOB  with  that 
indicated  in  the  applicable  tender's 
product  transfer  documents;  and 

(5)  Agree  the  sampling  and  testing 
frequency  of  the  refiner's  or  importer's 
downstream  oxygenated  blender  quality 
assurance  program  with  the  sampling 
and  testing  rates  as  required  in 

§  80.69(a)(7). 
***** 

38.  Section  80.129  is  amended  by: 

(a)  Revising  the  heading  and 
introductory  text; 

(b)  Revising  paragraph  (a): 

(c)  Revising  paragraphs  (d)(3){iii)  and 
(d)(3)(iv).  and  removing  paragraph 
(d)(3)(v);  and 

(d)  Adding  paragraph  (fj,  to  read  as 
follows: 

§  80. 1 29    Alternative  agreed  upon 
procedures  for  oxygenate  blenders. 

Prior  to  the  attest  report  for  the  1998 
reporting  period,  the  following 
minimum  attest  procedures  may  be 
carried  out  for  an  oxygenate  blending 
facility  that  is  subject  to  the 


requirements  of  this  subpart  F,  in  lieu 
of  the  attest  procedures  specified  in 
§80.134. 

(a)  Read  the  oxygenate  blender's 
reports  filed  with  EPA  for  the  previous 
year  as  required  by  §  80.75. 
***** 

(d)*   •   • 

(3)*    *    * 

(iii)  Recalculate  the  actual  oxygen 
content  based  on  the  volumes  blended 
and  agree  to  the  report  to  EPA  on 
oxygen;  and 

(iv)  Review  the  time  and  place 
designations  in  the  product  transfer 
documents  prepared  for  the  batch  by  the 
blender,  for  consistency  with  the  time 
and  place  designations  in  the  product 
transfer  documents  for  the  RBOB  (e.g., 
VOC  controlled  or  non-VOC  controlled). 
***** 

(f)  In  the  case  of  any  oxygenate 
blender  who  meets  the  oxygen  standard 
on  average  without  separately  sampling 
and  testing  each  batch,  under  the  terms 
of  §  80.69(b)(5),  the  following 
procedures  also  shall  be  carried  out. 

(1)  Obtain  a  listing  of  the  oxygen 
compliance  calculations,  test  tiie 
mathematical  accuracy  of  the  listing, 
and  agree  the  volumetric  calculations  to 
the  material  balance  analysis 

(2)  Select  a  representative  sample  of 
the  oxygen  compliance  calculations 
using  the  guidelines  in  §  80.127,  and  for 
each  calculation  selected: 

(i)  Confirm  that  the  calculation 
represented  gasoline  production  for  a 
period  no  longer  than  one  month; 

(ii)  Confirm  that  the  oxygenate 
blender  properly  performed  the 
calculation  required  in  §  80.69(b)(5), 
including  that  the  oxygenate  blender 
used  the  proper  values  for  specific 
gravities,  mole  fraction,  and  denaturant 
content:  and 

(iii)  Agree  the  calculated  oxygen  value 
to  the  corresponding  batch  report  to 
EPA. 

(3)  Obtain  records  of  the  oxygenate 
blender's  quality  assurance  program  of 
sampling  and  testing,  as  required  in 

§  80.69(b)(5),  select  a  representative 
sample  of  the  quality  assurance  samples 
using  the  guidelines  in  §  80.127,  and  for 
each  quality  assurance  sample  selected, 
confirm  the  sample  was  collected 
within  the  -equired  frequency. 

39.  Section  80.130  is  revised  to  read 
as  follows: 

§  80. 1 30    Agreed  upon  procedures  record 
keeping  and  reporting. 

(a)  Reports.  (1)  The  CPA  or  CIA  shall 
issue  to  the  refiner,  importer,  or  blender 
a  report  summarizing  the  procedures 
performed  and  the  findings  in 
accordance  with  the  attest  engagement 
or  internal  audit  performed  in 
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compliance  with  this  subpart.  This 
report  shall  include  the  information 
specified  below,  or  an  explanation  of 
why  the  information  does  not  apply  to 
the  subject  of  the  attest  engagement. 

(2)  The  name  and  registration  number 
of  the  refiner,  importer  or  oxygenate 
blender  who  is  the  subject  of  the  attest 
engagement,  and  in  the  case  of  refineries 
and  oxygenate  blending  facilities,  the 
name  and  registration  number. 

(3)  The  name,  address  and  telephone 
number  of  each  CPA  or  CIA  who 
participated  in  the  conduct  of  the  attest 
engagement,  and  the  name  of  the  CPA's 
firm  if  any. 

(4)(i)  The  information  required  in  this 
paragraph  (a)(4')  shall  be  reported 
separately  for  the  following  product 
types: 

(A)  Reformulated  gasoline; 

(B)  Conventional  gasoline; 

(C)  Non-finished-gasoline  petroleum 
products,  in  the  following  categories: 

(I)  Applicable  blendstock  included  in 
a  party's  blendstock  tracking 
calculations  pursuant  to  §§  80.102(b) 
through  (d); 

[2]  Applicable  blendstock  not 
included  in  a  party's  blendstock 
tracking  calculations;  and 

[3]  All  other  non-finished-gasoline 
petroleum  products; 

(D)  RBOB  designated  for  "any- 
oxygenate"  and  2.0  weight  percent 
oxygen; 

(E)  RBOB  designated  for  "ether-only" 
and  2.0  weight  percent  oxygen; 

(F)  All  other  RBOB; 

(G)  Gasoline  treated  as  blendstock; 
(H)  In  the  case  of  oxygenate  blenders. 

oxygenate;  and 

(I)  In  the  case  of  refiners  with  in-line 
blending  waivers  from  independent 
sampling  and  testing,  the  gasoline 
produced  using  such  an  in-line  blending 
operation,  segregated  into  the  categories 
specified  in  paragraphs  (a)(4){i)  (A).  (D). 
(E)  and  (F)  of  this  section. 

(ii)  The  volumes  from: 

(A)  The  inventory  reconciliation 
analysis; 

(B)  The  listing  of  tenders;  and 

(C)  The  listing  of  batches. 

(iii)  The  number  of  tenders;  and 
(iv)  The  number  of  batches;  and 
(5)  For  each  attest  procedure  specified 
in  the  relevant  regulatory  section: 

(A)  Identify  the  section  number,  and 
a  statement^ that  the  procedure  was 
performed  or  an  explanation  of  why  the 
procedure  was  not  performed; 

(B)  On  each  occasion  when  a  sample 
is  selected  in  accordance  with  the 
guidelines  in  §80.127,  report  the  option 
under  §  80.127  that  was  used  to  select 
the  sample,  the  size  of  the  population, 
the  size  of  the  sample,  and  the  method 
used  to  ensure  the  sample  was  a  simple 
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random  sample  of  the  relevant 
population; 

(C)  Any  information  the  attest 
procedure  identifies  to  report,  or  to 
report  as  a  finding;  and 

(D)  The  nature  of  each  discrepancy 
found. 

(b)  Submission  of  reports  to  EPA.  The 
refiner,  importer,  or  blender  shall 
provide  a  copy  of  the  auditor's  report  to 
EPA  within  the  times  specified  in 
§§80.65(f)(2)(ii)(C).  80.75(m)  and 
80.105(c). 

(c)  Document  retention.  (1)  The  CPA 
or  CIA  shall  retain  all  documents 
pertaining  to  the  performance  of  each 
agreed  upon  procedure  and  pertaining 
to  the  creation  to  the  agreed  upon 
procedures  report,  or  copies  of  such 
documents,  including,  but  not  limited 
to,  the  following  documents: 

(i)  Documents  that  are  reviewed  as 
part  of  the  attest  engagement,  including: 

(A)  Inventory  reconciliation  records; 

(B)  Product  transfer  documents;  and 

(C)  Laboratory  reports; 

(ii)  Documents  that  are  prepared  by 
the  CPA  or  CIA  as  part  of  the  attest 
engagement  or  in  preparation  of  the 
attest  engagement  report,  commonly 
called  "work  papers;" 

(iii)  Computer  data  and  the  results  of 
computer  programs  that  are  used  by  the 
auditor  to  assist  in  the  conduct  of  the 
attest  engagement;  and 

(iv)  Correspondence  between  the  CPA 
or  CIA  and  the  refiner,  importer  or 
oxygenate  blender  on  the  subject  of  the 
attest  engagement. 

(2)  The  term  document  includes 
computer  records  where  the  information 
specified  in  paragraph  (c)(1)  of  this 
section  is  in  the  form  of  computer 
records. 

(3)  The  documents  specified  in 
paragraph  (c)(1)  of  this  section  shall  be 
retained  by  the  CPA  or  CIA  for  a  period 
of  five  years  from  the  date  the  attest 
engagement  report  is  submitted  to  EPA, 
and  shall  deliver  such  documents  to  the 
Administrator's  authorized 
representative  upon  request. 

40.  Section  80.131  is  added  to  subpart 
F  to  read  as  follows: 

§80.131    Agreed  upon  procedures  for 
GTAB.  certain  conventional  gasoline 
imported  by  truck,  previously  certified 
gasoline  used  to  produce  gasoline,  and 
butane  blenders. 

(a)  Attest  procedures  for  GTAB.  The 
following  are  the  attest  procedures  to  be 
carried  out  in  the  case  of  an  importer 
who  imports  gasoline  classified  as 
blendstock  (or  "GTAB")  under  the  terms 
of  §80.83: 

(1)  Obtain  a  listing  of  all  GTAB 
volumes  imported  for  the  reporting 
period.  Agree  the  total  volume  of  GTAB 


from  the  listing  to  the  inventory 
reconciliation  analysis  under  §  80.132. 

(2)  Obtain  a  listing  of  all  GTAB 
batches  reported  to  EPA  by  the 
importer.  Agree  the  total  volume  of 
GTAB  fi-om  the  listing  to  the  GTAB 
volumes  reported  to  EPA.  Note  that  the 
EPA  report  includes  a  notation  that  the 
batch  is  not  included  in  the  compliance 
calculations  because  the  imported 
product  is  GTAB.  Also,  agree  these 
volumes  to  the  Import  Summary 
received  from  the  U.S.  Customs  Service. 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §80.127,  from  the 
listing  of  GTAB  batches  obtained  in 
paragraph  (a)(2)  of  this  section,  and  for 
each  GTAB  batch  selected  perform  the 
following: 

(i)  Trace  the  GTAB  batch  to  the  tank 
activity  records.  From  the  tank  activity 
records,  determine  the  volumes  of 
conventional  gasoline  and  of  RFC 
produced.  Agree  the  volumes  from  the 
tank  activity  records  to  the  batch 
volume  reported  to  the  EPA  as 
reformulated  or  conventional  gasoline. 

(ii)  Agree  the  location  of  the  refinery 
represented  by  the  tank  activity  records 
obtained  in  paragraph  (a)(3)(i)  of  this 
section  for  the  gasoline  produced  from 
GTAB,  to  the  location  that  the  GTAB 
arrived  in  the  U.S.  or  at  a  facility  to 
which  GTAB  is  directly  transported 
from  the  import  facility  using  records 
representing  location  (e.g.,  US  Customs 
Service  entry  records).  Using  product 
transfer  records,  trace  volumes 
transported  from  the  import  facility 
directly  to  the  refinery  as  applicable. 

(iii)  Obtain  tank  activity  records  for 
all  batches  of  GTAB  received  and 
blended.  Using  the  tank  activity  records, 
determine  whether  the  GTAB  was 
received  into  an  empty  tank,  or  into  a 
tank  containing  other  GTAB  imparted 
by  that  importer  or  finished  gasoline  of 
the  same  category  as  the  gasoline  that 
will  be  produced  using  the  GTAB. 

(iv)  Using  the  tank  activity  records 
obtained  under  paragraph  (a)(3)liii)  of 
this  section,  determine  the  volume  of 
any  tank  bottom  (beginning  tank 
inventory)  that  is  previously  certified 
gasoline  before  GTAB  is  added  to  the 
tank.  Using  lab  reports,  batch  reports,  or 
product  transfer  documents,  determine 
the  properties  of  the  tank  bottom. 

(v)  Determine  whether  the  properties 
and  volume  of  gasoline  produced  using 
GTAB  were  determined  in  a  manner 
that  excludes  the  volume  and  properties 
of  any  gasoline  that  previously  has  been 
included  in  any  refiners  or  importers 
compliance  calculations,  as  follows: 

(A)  Note  docxmiented  tank  mixing 
procedures. 

(B)  Determine  the  volume  and 
properties  of  the  gasoline  contained  in 


the  storage  tank  after  blending  is 
complete.  Mathematically  subtract  the 
volume  and  properties  of  the  previously 
certified  gasoline  to  determine  the 
volume  and  properties  of  the  GTAB  plus 
blendstock  added.  Agree  the  volume 
and  properties  of  the  GTAB  plus 
blendstock  added  to  the  volume 
reported  to  EPA  as  a  batch  of  gasoline 
produced;  or 

(C)  In  the  alternative,  using  the  tank 
activity  records,  note  that  only  GTAB 
and  blending  components  were 
combined,  and  that  no  gasoline  was 
added  to  the  tank.  Agree  the  volumes 
and  properties  of  the  shipments  from 
the  tank  after  the  GTAB  and  blendstock 
are  added,  blended,  and  sampled  and 
tested,  to  the  volumes  and  properties 
reported  to  the  EPA  by  the  refiner. 

(vi)  Obtain  the  importer's  laboratory 
analysis  for  each  batch  of  GTAB 
selected,  and  agree  the  properties  listed 
in  the  corresponding  batch  report 
submitted  to  the  EPA.  to  the  laboratory 
analysis. 

(b)  Attest  procedures  for  certain  truck 
imports.  The  following  procedures  are 
to  be  carried  out  in  the  case  of  an 
importer  who  imports  conventional 
gasoline  into  the  United  States  by  truck 
using  the  sampling  and  testing  option  in 
§  80.101(i)(3)  ("§  101(i)(3)  truck 
imports"). 

(1)  Obtain  a  listing  of  all  volumes  of 
§  101(i)(3)  truck  imports  for  the 
reporting  period.  Agree  the  total  volume 
of  §  101{i)(3)  truck  imports  from  the 
listing  to  the  inventory  reconciliation 
analysis  under  §  80.132. 

(2)  Obtain  a  listing  of  all  §  101(i)(3) 
truck  import  batches  reported  to  EPA  by 
the  importer.  Agree  the  total  volume  of 
§  101(i)(3)  truck  imports  from  the  listing 
to  the  volume  of  §  101(i){3)  truck 
imports  reported  to  EPA.  Also,  agree 
these  totals  to  the  Import  Summary 
received  from  the  U.S.  Customs  Service. 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
listing  obtained  in  paragraph  (b)(2)  of 
this  section,  and  for  each  §  101{i)(3) 
truck  import  batch  selected  perform  the 
following: 

(i)  Obtain  the  copy  of  the  terminal  test 
results  for  the  batch,  under 
§80.101(i)(3)(iii)(A),  and  determine  that 
the  sample  was  analyzed  using  the  test 
methods  specified  in  §  80.46.  and  agree 
the  terminal  test  results  to  the  batch 
properties  reported  to  EPA;  and 

(ii)  Obtain  tank  activity  records  for  the 
terminal  storage  tank  showing  receipts, 
discharges,  and  sampling,  and 
determine  that  the  sample  under 
paragraph  (b)(3)(i)  of  this  section  was 
collected  subsequent  to  the  most  recent 
receipt  into  the  storage  tank. 


(4)  Obtain  listings  for  each  terminal 
where  §  101(i)(3)  truck  import  gasoline 
was  loaded,  of  all  quality  assurance 
samples  collected  by  the  importer,  and 
for  each  terminal  select  a  sample  in 
accordance  with  the  guidelines  in 
§  80.127  from  the  listing.  For  each 
quality  assurance  sample  selected 
perform  the  following: 

(i)  Determine  that  tne  sample  was 
analyzed  by  the  importer  or  by  An 
independent  laboratory,  and  that  the 
analysis  was  performed  using  the  test 
methods  specified  in  §80.46; 

(ii)  Obtain  the  terminal's  test  results 
that  correspond  in  time  to  the  time  the 
quality  assurance  sample  was  collected, 
and  agree  the  terminal's  test  results  with 
the  quality  assurance  test  results;  and 

(iii)  Determine  that  the  quality 
assurance  sample  was  collected  within 
the  frequency  specified  in 
§80.101(i)(3J(iv)(D). 

(c)  Attest  procedures  for  previously 
certified  gasoline.  The  following 
procedures  are  to  be  carried  out  in  the 
case  of  a  refiner  who  uses  previously 
certified  gasoline  (PCG)  under  the 
requirements  of  §  80.65(i). 

(1)  Obtain  a  listing  of  all  batches  of 
PCG  received  at  the  refinery  during  the 
reporting  period.  Agree  the  total  volume 
of  PCG  from  the  listing  to  the  inventory 
reconciliation  analysis  under  §80.132. 

(2)  Obtain  a  lisUng  of  all  PCG  batches 
reported  to  EPA  by  the  refiner.  Agree 
the  total  volume  of  PCG  from  the  listing 
of  PCG  received  to  the  volume  of  PCG 
reported  to  EPA. 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §80.127,  from  the 
listing  obtained  in  paragraph  (c)(2)  of 
this  section,  and  for  each  PCG  batch 
selected  perform  the  following: 

(i)  Trace  the  PCG  batch  to  the  tank 
activity  records.  Confirm  that  the  PCG 
was  included  in  a  batch  of  reformulated 
or  conventional  gasoline  produced  at 
the  refinery. 

(ii)  Obtain  the  refiner's  laboratory 
analysis  and  volume  measurement  for 
the  PCG  when  received  and  agree  the 
properties  and  volume  listed  in  the 
corresponding  batch  report  submitted  to 
the  EPA.  to  the  laboratory  analysis  and 
volume  measurements. 

(iii)  Obtain  the  product  transfer 
documents  for  the  PCG  when  received 
and  agree  the  designations  from  the 
product  transfer  documents  to 
designations  in  the  corresponding  batch 
report  submitted  to  EPA  (reformulated 
gasoline.  RBOB  or  conventional 
gasoline,  and  designations  regarding 
VOC  control  and  OPRG). 

(d)  Attest  procedures  for  butane 
blenders.  The  following  procedures 
shall  be  carried  out  by  a  refiner  who 
blends  butane  under  §  80.101(i)(4). 


(1)  Obtain  a  listing  of  all  butane 
batches  received  at  the  refinery  during 
the  reporting  period. 

(2)  Obtain  a  listing  of  all  butane 
batches  reported  to  EPA  by  the  refiner 
for  the  reporting  period.  Agree  the  total 
volume  of  butane  from  the  receipt 
listing  to  the  volume  of  butane  reported 
to  EPA. 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
listing  of  butane  batches  reported  to 
EPA,  and  for  each  butane  batch  selected 
perform  the  following: 

(i)  Trace  the  butane  included  in  the 
batch  to  the  documents  provided  to  the 
refiner  by  the  butane  supplier  for  the 
butane.  Determine,  and  report  as  a 
finding,  whether  these  documents 
establish  the  butane  was  commercial 
grade,  non-commercial  grade,  or  neither 
commercial  nor  non -commercial  grade 
as  defined  in  §  80.101(i)(4).  , 

(ii)  In  the  case  of  non-commercial 
grade  butane,  obtain  the  refiner's 
sampling  and  testing  results  for  butane, 
and  confirm  that  the  frequency  of  the 
sampling  and  testing  was  consistent 
with  the  requirements  in  §  80.101(i)(4). 

41.  Section  80.132  is  added  to  subpart 
F  to  read  as  follows: 

§  80. 1 32    Agreed  upon  procedures  tor 
refiners  with  in-line  Mending  waivers  from 
independent  sampling  and  testing. 

The  following  are  the  procedures  to 
be  carried  out  at  each  refinery  where 
reformulated  gasoline  or  RBOB  is 
produced  under  an  exemption  from 
independent  sampling  and  testing 
obtained  under  §  80.65(f)(2)  (an  "in-line 
blending  exemption"). 

(a)  Review  waiver  requirements.  (1) 
Review  the  refiner's  petition  submitted 
under  §  80.65(f)(2),  and  of  EPA's 
approval  of  this  petition. 

12)  Note,  and  report  as  a  finding,  for 
each  parameter  specified  in 
§80.65(e)(2)(i),  and  for  each  form  of 
sampling  and/or  testing  to  be  carried  out 
under  the  terms  of  in-line  blending 
exemption  petition  and/or  under  EPA's 
petition  approval: 

(i)  The  location  where  the  sample  is 
to  be  collected; 

(ii)  The  maimer  in  which  the  sample 
is  to  be  collected; 

(iii)  The  number  of  samples  to  be 
collected  during  each  separate  blend; 

(iv)  How  the  refiner  is  to  determine 
the  time  when  each  sample  is  collected; 

(v)  Who  is  to  collect  the  sample; 

(vi)  The  type  of  analysis  to  be 
performed; 

(vii)  Where  the  analysis  is  to  be 


performwi: 

'    ii)Wfio 
and 


(viii) 


is  to  perform  the  analysis; 


(ix)  The  manner  in  which  the  analysis 
results  are  to  be  recorded  and  reported. 
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(b)  Batch  listings.  (1)  Obtain  a  listing 
of  all  batches  of  reformulated  gasoline 
and  RBOB  produced  during  the  prior 
year  under  an  in-line  blending 
exemption,  and  test  the  mathematical 
accuracy  of  the  volumetric  calculations 
contained  in  the  listing. 

(2)  Select  a  representative  sample  of 
the  reformulated  gasoline  and  RBOB 
batches  produced  under  an  in-line 
blending  exemption  using  the 
guidelines  specified  under  §  80.127.  and 
for  each  batch  selected  obtain  the 
laboratory  analysis  results  for  the  batch, 
as  identified  in  paragraph  (a)(2)  of  this 
section. 

(3)  The  procedures  specified  in 
paragraphs  (c)  and  (d)  of  this  section 
shall  be  carried  out  for  each  batch 
identified  in  paragraph  rb)(2)  of  this 
section,  and  for  each  parameter  that  is 
subject  to.  or  that  is  used  to  calculate  an 
emissions  performance  that  is  subject  to, 
a  standard  specified  in  §  80.41  for  the 
batch. 

(c)  Primary  analysis  results.  (1) 
Identify  the  laboratory  analysis  that 
formed  the  basis  for  the  refiner's  report 
to  EPA  for  the  parameter  (the  "primary 
analysis")  and  report  this  result  as  a 
finding; 

(2)  Agree  the  primary  analysis  to  the 
refiner's  report  to  EPA;  and 

(3)  Confirm  that  the  sample  was 
collected,  analyzed,  and  reported  as 
specified  under  paragraph  (a)(2)  of  this 
section. 

(d)  Confirmatory  analysis.  Identify  the 
laboratory  analysis  results  that,  under 
the  terms  of  the  in-line  blending 
exemption  petition,  are  to  be  used  to 
confirm  the  accuracy  of  the  primary 
analysis  (the  'confirmatory  analysis"), 
and  for  each  parameter  complete  the 
procedures  specified  in  this  paragraph 
(d). 

(1)  Where  the  confirmatory  analysis 
results  are  from  an  analyzer  that 
operates  continually  or  with  great 
frequency  as  part  of  the  in-line  blending 
operation  ("on-line"  analysis  results), 
identify  twelve  confirmatory  analysis 
results  as  follows: 

(i)  Separate  the  blend  into  twelve 
equal  time  segments; 

(ii)  For  each  time  segment,  identify 
the  mid-point  of  the  time  segment;  and 

(iii)  Identify  the  on-line  analysis 
result  that  reflects  the  quality  of 
gasoline  being  produced  most  close  to 
the  mid-point  of  the  time  segment. 

(2)  Where  the  confirmatory  analysis 
results  are  from  saunples  that  are 
collected  during  the  blendin^iperation 
and  analyzed  at  a  separate  laooratory 
("off-line"  analysis  results),  select  a 
representative  sample  of  the  off-line 
confirmatory  analysis  results  using  the 


guidelines  specified  in  §80.127  as 
confirmatory  analysis  results. 

(3)  Where  the  confirmatory  analysis 
results  are  from  samples  of  blendstocks 
used  in  the  in-line  blending  operation: 

(i)  Identify  the  analysis  result  that 
reflects  the  properties,  and  proportions, 
of  each  biendstock  being  used  at  the 
times  identified  in  paragraph  (d)(1)  of 
this  section;  and 

(ii)  Calculate  the  expected  parameter 
value  for  the  gasoline  or  RBOB  based  on 
the  biendstock  proportions  and  property 
values  at  each  time  as  twelve 
confirmatory  analysis  results. 

(4)  For  any  confirmatory  analysis 
result  identified  under  paragraphs  (d) 
(1)  through  (3)  of  this  section: 

(i)  Agree  the  confirmatory  analysis 
result  with: 

(A)  The  primary  analysis  result;  and 

(B)  The  applicable  per-gallon  standard 
for  the  parameter; 

(ii)  Confirm  that  the  confirmatory 
sample  was  collected,  analyzed,  and 
reported  as  specified  under  paragraph 
(a)(2)  of  this  section;  and 

(iii)  Report  the  confirmatory  analysis 
result  as  a  finding. 

(e)  Expansion  of  sample.  If  for  any 
batch  selected  under  paragraph  (b)(2)  of 
this  section  the  difference  between  any 
primary  analysis  result  and  the 
corresponding  confirmatory  analysis 
result  under  paragraph  (d)  of  this 
section  is  greater  than  the  value  for  that 
parameter  specified  in  §  80.65(e)(2)(i), 
the  following  procedure  shall  be 
followed: 

(1)  Select  an  additional  sample  from 
the  listing  of  batches  under  paragraph 
(b)(1)  of  this  section  using  the 
guidelines  specified  under  §  80.127 
based  on  the  total  number  of  batches, 
but  in  a  manner  that  randomly  selects 
only  &t)m  batches  that  were  not  selected 
under  paragraph  (b)(2)  of  this  section; 
and 

(2)  Complete  the  procedures  specified 
in  paragraphs  (c)  and  (d)  of  this  section 
for  each  batch  selected,  and  for  each 
parameter  that  is  subject  to,  or  that  is 
used  to  calculate  an  emissions 
performance  that  is  subject  to.  a 
standard  specified  in  §  80.41  for  the 
batch. 

42.  Section  80.133  is  added  to  subpart 
F  to  read  as  follows: 

§  80. 1 33    Agreed-upon  proceduree  for 
refiners  and  importers. 

The  following  are  the  minimum  attest 
procedures  that  shall  be  carried  out  for 
each  refinery  and  importer.  Agreed 
upon  procedures  may  vary  from  the 
procedures  stated  in  this  section  due  to 
the  nature  of  the  refiner's  or  importer's 
business  or  records,  provided  that  any 
refiner  or  importer  desiring  to  use 


modified  procedures  obtains  prior 
approval  from  EPA. 

(a)  EPA  Reports.  (1)  Obtain  and  read 
a  copy  of  the  refinery's  or  importer's 
reports  (except  for  batch  reports)  filed 
with  the  EPA  as  required  by  §§  80.75 
and  80.105  for  the  reporting  period. 

(2)  In  the  case  of  a  refiner's  report  to 
EPA  that  represents  aggregate 
calculations  for  more  than  one  refinery, 
obtain  the  refinery-specific  volume  and 
property  information  that  was  used  by 
the  refiner  to  prepare  the  aggregate 
report.  Foot  and  crossfoot  the  refinery- 
specific  totals  and  agree  to  the  values  in 
the  aggregate  report.  The  procedures  in 
peu^graphs  (b)  through  (m)  of  this 
section  then  are  performed  separately 
for  each  refinery. 

(3)  Obtain  a  written  representation 
from  a  company  representative  that  the 
report  copies  are  complete  and  accurate 
copies  of  the  reports  filed  with  the  EPA. 

(4)  Identify,  and  report  as  a  finding, 
the  name  of  the  commercial  computer 
program  used  by  the  refiner  or  importer 
to  track  the  data  required  by  these 
regulations,  if  any. 

(b)  Inventory  reconciliation  analysis. 
Obtain  an  inventory  reconciliation 
analysis  for  the  refinery  or  importer  for 
the  reporting  period  by  product  type 
(i.e.,  reformulated  gasoline.  RBOB, 
conventional  gasoline,  and  non- 
finished-gasoline  petroleum  products), 
and  perform  the  following: 

(1)  Foot  and  crossfoot  the  volume 
totals  reflected  in  the  analysis;  and 

(2)  Agree  the  beginning  and  ending 
inventory  amounts  in  the  analysis  to  the 
refinery's  or  importer's  inventory 
records.  If  the  analysis  shows  no 
production  of  conventional  gasoline  or 
if  the  refinery  or  importer  represents 
under  paragraph  (1)  of  this  section  that 
it  has  a  baseline  less  stringent  or  equal 
to  the  statutory  baseline,  the  analysis 
may  exclude  non-finished-gasoline 
petroleum  products. 

(3)  Report  as  a  finding  the  volxmie 
totals  for  each  product  type. 

(c)  Listing  of  tenders.  For  each 
product  type  other  than  non-finished 
gasoline  petroleum  products  (i.e., 
reformulated  gasoline,  RBOB, 
conventional  gasoline),  obtain  a  separate 
listing  of  all  tenders  from  the  refinery  or 
importer  for  the  reporting  period.  Each 
listing  should  provide  for  each  tender 
the  volume  shipped  and  other 
information  as  needed  to  distinguish 
tenders.  Perform  the  following: 

(1)  Foot  to  the  volume  totals  per  the 
listings;  and 

(2)  For  each  product  type  listed  in  the 
inventory  reconciliation  analysis 
obtained  in  paragraph  (b)  of  this  section, 
agree  the  volume  total  on  the  listing  to 


the  tender  volume  total  in  the  inventory 
reconciliation  analysis. 

(d)  IJsting  of  batches.  For  each 
product  type  other  than  non-finished 
gasoline  petroleum  products  (i.e., 
reformulated  gasoline,  RBOB,  and 
conventional  gasoline),  obtain  separate 
listings  of  all  batches  reported  to  the 
EPA  and  perform  the  following: 

(1)  Foot  to  the  volume  totals  per  the 
listings;  and 

(2)  Agree  the  total  volumes  in  the 
listings  to  the  production  volume  in  the 
inventory  reconciliation  analysis 
obtained  in  paragraph  (b)  of  this  section. 

(e)  Reformulated  gasoline  tenders. 
Select  a  sample,  in  accordance  with  the 
guidelines  in  §  80.127,  from  the  listing 
of  reformulated  gasoline  tenders 
obtained  in  paragraph  (c)  of  this  section, 
and  for  each  tender  selected  perform  the 
following: 

(1)  Obtain  product  transfer  documents 
associated  with  the  tender  and  agree  the 
volume  on  the  tender  listing  to  the 
volume  on  the  Product  transfer 
documents;  and 

(2)  Note  whether  the  product  transfer 
documents  evidencing  the  date  and 
location  of  the  tender  and  the 
compliance  model  designations  for  the 
tender  (VOC-controUed  for  Region  1  or 
2,  non  VOC-controUed,  and  simple  or 
complex  model  certified). 

(f)  Reformulated  gasoline  batches. 
Select  a  sample,  in  accordance  with  the 
guidelines  in  §80.127.  &t)m  the  listing 
of  reformulated  gasoline  batches 
obtained  in  paragraph  (d)  of  this  section, 
and  for  each  batch  selected  perform  the 
following: 

(1)  Agree  the  volume  shown  on  the 
listing,  to  the  volimie  listed  in  the 
corresponding  batch  report  submitted  to 
EPA;  and 

(2)  Obtain  the  refinery's  or  importer's 
laboratory  analysis  and  agree  the 
properties  listed  in  the  corresponding 
batch  report  submitted  to  EPA,  to  the 
properties  listed  in  the  laboratory 
analysis. 

(g)  RBOB  tenders.  Select  a  sample,  in 
accordance  with  the  guidelines  §  80.127. 
from  the  listing  of  RBOB  tenders 
obtained  in  paragraph  (c)  of  this  section, 
and  for  each  tender  selected  perform  the 
following; 

(1)  Obtain  product  transfer  documents 
associated  with  the  tender  and  agree  the 
volume  on  the  tender  listing  to  the 
volume  on  the  product  transfer 
documents;  and 

(2)  Inspect  the  product  transfer 
documents  evidencing  the  type  and 
amount  of  oxygenate  to  be  added  to  the 
RBOB. 

(h)  RBOB  batches.  Select  a  sample,  in 
accordance  with  the  guidelines  in 
§80.127,  from  the  listing  of  RBOB 


batches  obtained  in  paragraph  (d)  of  this 
section,  and  for  each  batch  selected 
perform  the  following: 

(1)  Obtain  from  the  refiner  or  importer 
the  oxygenate  type  and  volume,  and 
oxygen  volume  required  to  be  hand 
blended  with  the  RBOB,  in  accordance 
with  §§  80.69(a)(2)  and  (8); 

(2)  Agree  the  volume  shown  on  the 
listing,  as  adjusted  to  reflect  the 
oxygenate  volume  determined  under 
paragraph  (h)(1)  of  this  section,  to  the 
volume  listed  in  the  corresponding 
batch  report  submitted  to  EPA;  and 

(3)  Obtain  the  refinery's  or  importer's 
laboratory  analysis  of  the  RBOB  hand 
blend  and  agree: 

(i)  The  oxygenate  type  and  oxygen 
amount  determined  under  paragraph 
(h)(1)  of  this  section,  to  the  tested 
oxygenate  type  and  oxygen  amount 
listed  in  the  laboratory  analysis:  and 

(ii)  The  properties  listed  in  the 
corresponding  batch  report  submitted  to 
EPA  to  the  properties  listed  in  the 
laboratory  analysis. 

(4)(i)  Categorize  the  RBOB  batch 
reports  into  two  groups: 

(A)  RBOB  Batch  reports  showing: 

[1)  "RBOB-any  oxygenate"  with 
ethanol  as  oxygenate  and  an  oxygen 
content  of  2.0  weight  percent;  and 

(2)  "RBOB-ethers  only"  with  only 
MTBE  as  oxygenate  and  an  oxygen 
content  of  2.0  weight  percent;  and 

(B)  All  other  RBOB  batch  reports, 
(ii)  Perform  the  following  procedures 

for  each  batch  report  included  in 
paragraph  (h)(4)(i)(B)  of  this  section: 

(A)  Obtain  and  inspect  a  copy  of  the 
executed  contract  with  the  downstream 
oxygenate  blender  (or  with  an 
intermediate  owner),  and  confirm  that 
the  contract: 

(1)  Was  in  effect  at  the  time  of  the 
corresponding  RBOB  transfer;  and 

[2]  Allowed  the  company  to  sample 
and  test  the  reformulated  gasoline  made 
by  the  blender. 

(B)  Obtain  a  listing  of  RBOB  blended 
by  downstream  oxygenate  blenders  and 
the  refinery's  or  importer's  oversight  test 
results,  and  select  a  representative 
sample,  in  accordance  with  the 
guidelines  in  §  80.127,  from  the  listing 
of  test  results  and  for  each  test  selected 
perform  the  following: 

(1)  Obtain  the  laboratory  analysis  for 
the  batch,  and  agree  the  type  of 
oxygenate  used  and  the  oxygen  content 
appearing  in  the  laboratory  analysis  to 
the  instructions  stated  on  the  product 
transfer  documents  corresponding  to  a 
RBOB  receipt  immediately  preceding 
the  laboratory  analysis  and  used  in 
producing  the  reformulated  gasoline 
batch  selected; 

(2)  Calculate  the  frequency  of 
sampling  and  testing  or  the  voliune 


blended  between  the  test  selected  and 
the  next  test;  and 

{3}  Agree  the  frequency  of  sampling 
and  testing  or  the  volume  blended 
between  the  test  selected  and  the  next 
test  to  the  sampling  and  testing 
frequency  rates  stated  in  §  80.69(a)(7). 

(ij  Conventional  gasoline  and 
conventional  gasoline  biendstock 
tenders.  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
listing  of  the  tenders  of  conventional 
gasoline  and  conventional  gasoline 
biendstock  that  becomes  gasoline 
through  the  addition  of  oxygenate  only, 
and  for  each  tender  selected  perform  the 
following: 

(1)  Obtain  product  transfer  documents 
associated  with  the  tender  and  agree  the 
volume  on  the  tender  listing  to  the 
volume  on  the  product  transfer 
documents;  and 

(2)  Inspect  the  product  transfer 
documents  evidencing  that  the 
information  required  in 
§80.106(a)(l)(vii)  is  included. 

(j)  Conventional  gasoline  batches. 
Select  a  sample,  in  accordance  with  the 
guidelines  in  §  80.127,  from  the 
conventional  gasoline  batch  listing 
obtained  in  paragraph  (d)  of  this  section, 
and  for  each  batch  selected  perform  the 
following: 

(1)  Agree  the  volume  shown  on  the 
listing,  to  the  volume  listed  in  the 
corresponding  batch  report  submitted  to 
EPA;  and 

(2)  Obtain  the  refinery's  or  importer's 
laboratory  analysis  and  agree  the 
properties  listed  in  the  corresponding 
batch  report  submitted  to  EPA,  to  the 
properties  listed  in  the  laboratory 
analysis. 

(kj  Conventional  gasoline  oxygenate 
blending.  Obtain  a  listing  of  each 
downstream  oxygenate  blending  facility 
and  its  blender,  as  represented  by  the 
refiner/importer,  as  adding  oxygenate 
used  in  the  compliance  calculations  for 
the  refinery  or  importer,  or  a  written 
representation  from  the  refiner  for  the 
refinery  or  importer  that  it  has  not  used 
any  downstream  oxygenate  blending  in 
its  conventional  gasoline  compliance 
calculations. 

(1)  For  each  downstream  oxygenate 
blender  facility,  obtain  a  listing  from  the 
refiner  or  importer  of  the  batches  of 
oxygenate  included  in  its  compliance 
calculations  added  by  the  downstream 
oxygenate  blender  and  foot  to  the  total 
volume  of  batches  per  the  listing; 

(2)  Obtain  a  listing  frt>m  the 
downstream  oxygenate  blender  of  the 
oxygenate  blended  with  conventional 
gasoline  or  sub-octane  biendstock  that 
was  produced  or  imported  by  the 
refinery  or  importer  and  perform  the 
following: 
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(i)  Foot  to  the  total  volume  of  the 
oxygenate  batches  per  the  listing;  and 

(ii)  Agree  the  total  volumes  in  the 
listing  obtained  from  the  downstream 
oxygenate  blender,  to  the  listing 
obtained  frt)m  the  refiner  or  importer  in 
paragraph  {k)(l)  of  this  section. 

(3)  Wnere  the  downstream  oxygenate 
blender  is  a  person  other  than  the 
refiner  or  importer,  as  represented  by 
management  of  the  refinery  or  importer, 
perform  the  following: 

(i)  Obtain  the  contract  from  the  refiner 
or  importer  with  the  downstream 
blender  and  inspect  the  contract 
evidencing  that  it  covered  the  period 
when  oxygenate  was  blended; 

(ii)  Obtain  company  documents 
evidencing  that  the  refiner  or  importer 
has  records  reflecting  that  it  conducted 
physical  inspections  of  the  downstream 
blending  operation  during  the  period 
oxygenate  was  blended; 

(iii)  Obtain  company  documents 
reflecting  the  refiner  or  importer  audit 
over  the  downstream  oxygenate 
blending  operation  and  note  whether 
these  records  evidencing  the  audit 
included  a  review  of  the  overall 
volumes  and  type  of  oxygenate 
purchased  and  used  by  the  oxygenate 
blender  to  be  consistent  with  the 
oxygenate  claimed  by  the  refiner  or 
importer,  and  that  this  oxygenate  was 
blended  with  the  refinery's  or  importer's 
gasoline  or  blending  stock;  and 

(iv)  Obtain  a  listing  of  test  results  for 
the  sampling  and  testing  conducted  by 
the  refiner  or  importer  over  the 
downstream  oxygenate  blending 
operation,  and  select  a  sample,  in 
accordance  with  the  guidelines  in 
§80.127,  from  this  listing.  For  each  test 
selected,  agree  the  tested  oxygenate 
volume  with  the  oxygenate  volume  in 
the  listing  obtained  from  the  oxygenate 
blender  in  paragraph  (k)(2)  of  this 
section  for  this  gasoline. 

(1)  Blendstock  tracking. 

(1)  Either: 

(i)  Obtain  a  written  representation 
from  management  of  the  refineiy  or 
importer  that  it  has  a  baseline  for  each 
property  that  is  less  stringent  or  equal 
to  the  statutory  baseline  and  as  a  result 
is  exempt  from  blendstock  tracking 
under  §80.102(fl(l)(i);  or 

(ii)  Perform  the  following  procedures. 

(2)  Obtain  listings  for  those  tenders  of 
non-finished-gasoline  petroleum 
products  classified  by  the  refiner  or 
importer  as: 

(i)  Applicable  blendstock  that  is 
included  in  the  refinery's  or  importer's 
blendstock  tracking  calculations 
pursuant  to  §§  80.102  (b)  through  (d); 

(ii)  Applicable  blendstock  that  is 
exempt  pursuant  to  §  80.102(d)(3)  from 
inclusion  in  the  refinery's  or  importer's 


blendstock  tracking  calculations 
pursuant  to  §§80.102  (b)  through  (d); 
and 

(iii)  All  other  non-finished-gasoline 
petroleum  products; 

(3)  Foot  to  the  totals  of  the  tender 
volumes  contained  in  the  listings 
obtained  frtim  the  refinery  or  importer 
in  paragraph  (1)(2)  of  this  section; 

(4)  Agree  the  total  volume  of  tenders 
per  the  listings  to  the  total  tender 
volume  of  noa-finished-gasoline 
products  on  the  gasoline  inventory 
reconciliation  analysis  obtained  in 
paragraph  (b)  of  this  section;  and 

(5)  Compute  and  report  as  a  finding 
the  refinery's  or  importer's  ratio  of  all 
non-finished  petroleum  products  to 
total  gasoline  production.  Total  gasoline 
production  is  the  volume  total  of  the 
batches  from  paragraph  (d)  of  this 
section  for  reformulated  gasoline, 
RBOB,  and  conventional  gasoline, 
exclusive  of  California  gasoline. 

(6)  No  procedures  must  be  performed 
under  paragraph  (1)(7)  through  (18)  of 
this  section  if: 

(i)  The  ratio  in  paragraph  (1)(5)  of  this 
section  is  less  than  or  equal  to  3%;  and 

(ii)  The  refiner  represents  in  writing 
that  blendstock  accounting  is  not 
reauired  under  §80. 102(g). 

(7)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127.  from  the 
tender  listing  obtained  in  paragraph 
(l)(2)(ii)  of  this  section,  and  for  each 
tender  selected  perform  the  following: 

(i)  Obtain  the  refinery's  or  importer's 
company  documents  that  evidence  the 
transfer  of  the  product  to  another  party 
and  agree  the  volumes  contained  in 
these  records  to  the  listing  of  tenders; 
and 

(ii)  Obtain  documents  irom  the 
refinery  or  importer  that  support  the 
exclusion  of  the  applicable  blendstock 
from  the  blendstock-to-gasoline  ratio, 
and  agree  that  the  documented  purpose 
is  one  of  those  specified  at 
§  80.102(d)(3); 

(8)  Agree  the  total  tender  volume 
obtained  in  paragraph  {l)(2)(ii)  of  this 
section  to  the  "total  volume  of 
applicable  blendstock  produced  or 
imported,  transferred  to  others  and 
excluded  from  blendstock  ratio 
calculations'  reported  to  EPA,  or  to  the 
refinery-specific  volume  under 
paragraph  (a)(2)  of  this  section  used  to 
prepare  an  aggregate  report  submitted  to 
EPA. 

(9)  Compute  and  report  as  a  finding 
the  refinery's  ratio  of  applicable 
blendstocks  included  in  the  tracking 
calculation  under  paragraph  (l)(2)(i)  of 
this  section  plus  all  other  non-finished- 
gasoline  petroleum  products  under 
paragraph  (l)f2)(iii)  of  this  section,  to 
total  gasoline  production.  Total  gasoline 


production  is  the  volume  total  of  the 
batches  from  paragraph  (d)  of  this 
section  for  reformulated  gasoline, 
RBOB,  oxygenates  blended  downstream 
of  the  refinery  or  import  facility,  and 
conventional  gasoline,  exclusive  of 
California  gasoline. 

(10)  No  procedures  must  be 
performed  under  paragraphs  (1)  (11) 
through  (18)  of  this  section  if  : 

(i)  The  ratio  in  paragraph  (1)(9)  of  this 
section  is  less  than  or  equal  to  3%; 

(ii)  No  exceptions  were  noted  in 
paragraph  (1)(7)  of  this  section;  and 

(iii)  The  refiner  represents  in  writing 
that  blendstock  accounting  is  not 
required  under  §80. 102(g). 

(11)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
listing  obtained  in  paragraph  (l)(2)(iii)  of 
this  section,  and  for  each  tender 
selected  perform  the  following: 

(i)  Obtain  the  records  that  evidence 
the  transfer  of  the  product  to  another 
party  and  agree  the  volume  contained  in 
these  records  to  the  volume  on  the 
listing  of  tenders;  and 

(ii)  Inspect  the  product  type  assigned 
by  the  refiner  or  importer  on  the  transfer 
document  (i.e.,  alkylate,  raffinate,  etc.) 
and  agree  that  this  product  type  is  not 
included  in  the  applicable  blendstock 
list  at  §  80.102(a). 

(12)  Agree  the  total  tender  volume 
obtained  in  paragraph  (l)(2)(i)  of  this 
section  to  the  "total  volume  of 
applicable  blendstock  produced  or 
imported,  transferred  to  others  and 
included  in  blendstock  ratio 
calculations'  reported  to  EPA,  or  to  the 
refinery-specific  volume  under 
paragraph  (a)(2)  of  this  section  used  to 
prepare  an  aggregate  report  submitted  to 
EPA. 

(13)  Compute  and  report  as  a  finding 
the  refinery's  ratio  of  applicable 
blendstocks  included  in  the  tracking 
calculation  under  paragraph  (l)(l)(i)  of 
this  section  to  total  gasoline  production. 
Total  gasoline  production  is  the  volume 
total  of  the  batches  from  paragraph  (d) 
of  this  section  for  reformulated  gasoline, 
RBOB,  oxygenate  blended  downstream 
of  the  refinery  or  import  facility,  and 
conventional  gasoline,  exclusive  of 
California  gasoline. 

(14)  No  procedures  must  be 
performed  under  paragraphs  (1)  (15) 
through  (18)  of  this  section  if: 

(i)  The  ratio  in  paragraph  (1){13)  of 
this  section  is  less  than  or  equal  to  3%; 
and 

(ii)  The  refiner  represents  in  writing 
that  blendstock  accounting  is  not 
required  under  §  80.102(g). 

(15)  Obtain  the  refinery's  or 
importer's  blendstock-to-gasoline  ratios 
for  calendar  years  1990  through  1993. 


(16){i)  In  the  case  of  averaging  periods 
prior  to  1998,  compute  and  report  as  a 
finding  the  peak  year  blendstock-to- 
gasoline  ratio  percentage  change  as 
required  under  §80. 102(d)(l)(ii);  or 

(ii)  In  the  case  of  averaging  periods 
beginning  in  1998,  compute  and  report 
as  a  finding  the  running  cumulative 
compliance  period  blendstock-to- 
gasoline  ratio  as  required  under 
§  80.102(d)(2){i),  and  the  cumulative 
blendstock-to-gasoline  ratio  percentage 
change  as  required  under 
§80.102(d)(2)(ii). 

(17)  Obtain  from  the  refiner  or 
importer  the  prior  year's  peak  year 
blendstock-to-gasoline  ratio  percentage 
change  if  the  prior  year  was  prior  to 
1998,  or  running  cumulative 
compliance  period  blendstock-to- 
^asoline  ratio  if  the  prior  year  was  1998 
or  later. 

(18)  No  procedures  must  be 
performed  under  paragraph  (m)  of  this 
section  if: 

(i)  For  the  prior  year  the  peak  year 
blendstock-to-gasoline  ratio  percentage 
change  (for  1995  through  1997),  or  the 
cumulative  blendstock-to-gasoline  ratio 
percentage  change  (for  1998  and  afler), 
is  less  than  ten;  and 

(ii)  The  refiner  represents  in  writing 
that  blendstock  accounting  is  not 
reauired  under  §  80.102(g). 

im)  Blendstock  accounting.  (1)  Obtain 
listings  for  those  tenders  of  non- 
finished-gasoline  petroleum  products 
tenders  classified  by  the  refinery  or 
importer  as: 

(i)  Blendstock  that  is  included  in  the 
compliance  calculations  for  the  refinery 
or  importer  under  §  80.102(e)(2)(i);  and 

(ii)  All  other  non-finished-gasoline 
petroleum  products; 

(2)  Foot  tne  total  volume  of  tenders 
per  the  listings; 

(3)  Agree  the  total  volume  of  tenders 
per  the  listings  to  the  gasoline  inventory 
reconciliation  analysis  obtained  in 
paragraph  (b)  of  this  section; 

(4)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  from  the 
listing  of  blendstock  tenders  that  are 
included  in  the  compliance  calculations 
for  the  refinery  or  importer,  and  for  each 
tender  selected  perform  the  following: 

(i)  Agree  the  volumes  to  company 
documents  evidencing  the  transfer  of 
the  tender  to  another  party: 

(ii)  Note  the  product  transfer 
documents  includes  the  statement 
indicating  the  blendstock  has  been 
accounted-for.  and  may  not  be  included 
in  another  party's  compliance 
calculations;  and 

(5)  Agree  the  total  tender  volume 
obtained  in  paragraph  (m)(l)(i)  of  this 
section  to  the  "total  volume  of 
blendstocks  included  in  compliance 


calculations"  reported  to  EPA,  or  to  the 
refinery-specific  volume  under 
paragraph  (a)(2)  of  this  section  used  to 
prepare  an  aggregate  report  submitted  to 
EPA. 

(6)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §80.127,  from  the 
listing  of  tenders  of  non-finished- 
gasoline  petroleum  products  that  are 
excluded  from  the  refinery's  or 
importer's  compliance  calculations,  and 
for  each  tender  selected  confirm  that 
company  documents  demonstrate  that 
the  petroleum  products  were  used  for  a 
purpose  other  than  the  production  of 
gasoline  within  the  United  States. 

43.  Section  80.134  is  added  to  subpart 
F  to  read  as  follows: 

f  80.1 34    Agreed-upon  procadure*  for 
downstream  oxyganal*  blenders. 

The  following  are  the  minimum  attest 
procedures  that  shall  be  carried  out  for 
each  oxygenate  blending  facility  that  is 
subject  to  the  requirements  of  this 
subpart  F.  Agreed  upon  procedures  may 
vary  from  the  procedures  stated  in  this 
section  due  to  the  nature  of  the 
oxygenate  blender's  business  or  records, 
provided  that  any  oxygenate  blender 
desiring  to  use  modified  procedures 
obtains  prior  approval  from  EPA. 

(a)  EPA  Blender  Reports.  Obtain  and 
read  a  copy  of  the  blender's  reports  filed 
with  the  EPA  as  required  by  §  80.75  for 
the  reporting  period.  Obtain  a  written 
representation  from  a  company 
representative  that  the  copies  are 
complete  and  accurate  copies  of  the 
reports  filed  with  the  EPA. 

(b)  Inventory  reconciliation  analysis. 
(l)  Obtain  from  the  blender  an  inventory 
reconciliation  analysis  for  the  reporting 
period  that  summarizes: 

(i)  Receipts  of  RBOB,  reformulated 
gasoline,  and  oxygenate; 

(ii)  Beginning  and  ending  inventories 
of  RBOB  ,  reformulated  gasoline,  and 
oxygenate; 

(iii)  Production  of  reformulated 
gasoline;  and 

(iv)  Tenders  of  RBOB  and 
reformulated  gasoline. 

(2)  Foot  and  the  crossfoot  volume 
totals  reflected  in  the  analysis. 

(3)  Agree  the  begirming  and  ending 
inventory  amounts  in  the  analysis  to  the 
blender's  inventory  records. 

(c)  RBOB  receipts.  Obtain  a  listing  of 
all  RBOB  receipts  for  the  reporting 
period,  and  f>erform  the  following: 

(1)  Foot  to  the  total  volume  of  RBOB 
receipts  per  the  listing; 

(2)  Agree  the  total  RBOB  receipts 
volume  reflected  on  the  listing  to  the 
RBOB  receipts  volume  on  the  inventory 
reconciliation  analysis; 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §80.127,  of  RBOB 


receipts  from  the  listing.  For  each 
selected  RBOB  receipt,  obtain  product 
transfer  documents  specifying  the  type 
and  volume  of  oxygenate  to  be«dded  to 
the  RBOB. 

(d)  Oxygenate  receipts.  Obtain  a 
listing  of  all  oxygenate  receipts  for  the 
reporting  period,  and  perform  the 
following: 

(1)  Foot  to  the  total  volume  of 
oxygenate  receipts  per  the  listing; 

(2)  Agree  the  total  oxygenate  receipts 
volume  reflected  on  the  listing  to  the 
oxygenate  receipts  volume  on  the 
inventory  reconciliation  analysis. 

(e)  Reformalated  gasoline  tenders. 
Obtain  a  listing  of  all  reformulated 
gasoline  tenders  for  the  reporting 
period,  and  perform  the  following: 

(1)  Foot  to  the  total  reformulated 
gasoline  tenders  per  the  listing; 

(2)  Agree  the  total  reformulated 
gasoline  tenders  volume  reflected  on  the 
listing  to  the  reformulated  gasoline 
tenders  volume  on  the  inventory 
reconciliation  analysis: 

(3)  Select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  of 
reformulated  gasoline  tenders  from  the 
listing,  and  for  each  tender  selected 
perform  the  following; 

(i)  Obtain  the  product  transfer 
documents  associated  with  the  tender 
and  agree  the  volume  on  the  tender 
listing  to  the  volume  on  the  product 
transfer  documents. 

(ii)  Inspect  the  product  transfer 
documents  evidencing  the  date  and 
location  of  the  tender  and  the 
compliance  model  designations  for  the 
tender  (VOC-controiled  for  Region  1  or 
2,  non  VOC-controlled,  and  simple  or 
complex  model  certified). 

(f)  RBOB  tenders.  Obtain  a  listing  of 
all  RBOB  tenders  during  the  reporting 
period,  and  perform  the  following: 

(1)  Foot  to  the  total  volume  of  RBOB 
per  the  listing; 

(2)  Agree  the  total  RBOB  tenders 
volume  reflected  on  the  listing  to  the 
RBOB  tenders  volume  on  the  inventory 
reconciliation  analysis. 

(g)  Reformulated  gasoline  batches. 
Obtain  a  listing  of  all  reformulated 
gasoline  batches  produced  during  the 
reporting  period,  and  perform  the 
following: 

(1)  Foot  to  the  total  volume  of 
reformulated  gasoline  batches  produced 
per  the  listing: 

(2)  Agree  the  total  reformulated 
gasoline  batch  volume  reflected  on  the 
listing  to  the  reformulated  gasoline 
batch  volume  on  the  inventory 
reconciliation  analysis. 

(h)  Blender  sampling  and  testing.  (1) 
For  blenders  who  meet  the  oxygenate 
blending  requirements  by  sampling  and 
testing  each  batch  of  reformulated 
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gasoline,  select  a  sample,  in  accordance 
with  the  guidelines  in  §  80.127,  of 
reformulated  gasoline  batches  from  the 
listing  obtained  in  paragraph  (g)  of  this 
section,  and  for  each  batch  selected 
perform  the  following: 

(i)  Obtain  the  internal  laboratory 
analysis  for  the  batch,  and  agree  the 
type  of  oxygenate  used  and  the  oxygen 
content  appearing  in  the  laboratory 
analysis  to  the  instructions  stated  on  the 
product  transfer  documents 
corresponding  to  a  RBOB  receipt 
immediately  preceding  the  laboratory 
analysis  and  used  in  producing  the 
reformulated  gasoline  batch  selected. 

(ii)  Agree  the  oxygen  content  results 
of  the  laboratory  analysis  to  the 
corresponding  batch  information 
reported  to  EPA. 


(2)  For  blenders  who  meet  the  oxygen 
content  standard  on  average  without 
separately  sampling  and  testing  each 
batch,  under  the  terms  of  §  80.69(b)(5). 
the  following  procediuBS  shall  be 
carried  out: 

(i)  Obtain  a  listing  of  the  oxygen 
compliance  calculations,  test  the 
mathematic  acciuacy  of  the  listing,  and 
agree  the  volumetric  calculations  to  the 
material  balance  analysis. 

(ii)  Select  a  representative  sample  of 
the  oxygen  compliance  calculations 
using  the  guidelines  in  §  80.127,  and  for 
each  calculation  selected: 

(A)  Confirm  that  the  calculation 
represented  gasoline  production  for  a 
period  no  longer  than  one  month; 

(B)  Confirm  that  the  oxygenate 
blender  properly  performed  the 
calculation  required  in  §  80.69(b)(5), 


including  that  the  oxygenate  blender 
used  the  proper  values  for  specific 
gravities,  mole  fraction,  and  denaturant 
content;  and 

(C)Agree  the  calculated  oxygen  value 
to  the  corresponding  batch  report  to 
EPA. 

(iii)  Obtain  records  of  the  oxygenate 
blender's  quality  assurance  program  of 
sampling  and  testing  as  required  in 
§  80.69(b)(5),  select  a  representative 
sample  of  the  quality  assurance  sample 
selected  using  the  guidelines  in 
§80.127.  and  for  each  quality  assurance 
sample  selected  confirm  the  sample  was 
collected  within  the  required  frequency. 

44.  Appendices  A  through  G  to  Part 
80  [Removed) 

[FR  Doc.  97-17029  Filed  7-10-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  Docket  No.  96-186;  FCC  97-215] 

Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1997 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  nile^ 

SUMMARY:  The  Commission  has  revised 
its  Schedule  of  Regulatory  Fees  in  order 


to  recover  the  amount  of  regulatory  fees 
that  Congress  has  required  it  to  collect 
for  fiscal  year  1997.  Section  9  of  the 
Communications  Act  of  1934,  as 
amended,  provides  for  the  annual 
assessment  and  collection  of  regulatory 
fees.  For  fiscal  year  1997  sections  9(b)(2) 
and  (3)  provide  for  annual  "Mandatory 
Adjustments"  and  "Permitted 
Amendments"  to  the  Schedule  of 
Regulatory  Fees.  These  revisions  will 
further  the  National  Performance 
Review  goals  of  reinventing  Government 
by  requiring  beneficiaries  of 

Table  of  Contents 


Commission  services  to  pay  for  such 
services. 

EFFECTIVE  DATE:  September  15,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  W.  Herrick.  Office  of  Managing 
Director  at  (202)  418-0443,  or  Terry  D. 
Johnson,  Office  of  Managing  Director  at 
(202)418-0445. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  June  16,  1997;  Released:  June 
26  , 1997 
Bv  the  Commission: 
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L  Introduction 

1.  By  this  Report  and  Order,  the 
Commission  concludes  its  rulemaking 
proceeding  to  revise  its  Schedule  of 
Regulatory  Fees  in  order  to  recover  the 
amotint  of  regulatory  fees  that  Congress, 


pursuant  to  Section  9(a)  of  the 
Communications  Act,  as  amended,  has 
required  it  to  collect  for  Fiscal  Year  (FY) 
1997.  See  47  U.S.C.  159(a). 

2.  Congress  has  required  that  we 
collect  $152,523,000  through  regulatory 
fees  in  order  to  recover  the  costs  of  our 
enforcement,  policy  and  rulemaking, 
international  and  user  information 
activities  for  FY  1997.  Public  Law  104- 
208  and  47  U.S.C.  159(a)(2).  This 
amount  is  $26,123,000  or  nearly  21% 
more  than  the  amount  that  Congress 
designated  for  recovery  through 
regulatory  fees  for  FY  1996.  See 


Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1996, 
FCC  96-295.  released  Julv  5,  1996,  61 
FR  36629  (July  12,  1996).' Thus,  we  are 
revising  our  fees  in  order  to  collect  the 
increased  amount  that  Congress  has 
required  that  we  collect.  Additionally, 
we  are  amending  the  Schedule  in  order 
to  assess  regulatory  fees  upon  licensees 
and/or  regulatees  of  services  not 
previously  subject  to  payment  of  a  fee, 
to  simplify  and  streamline  the  Fee 
Schedule,  and  to  clarify  and/or  revise 
certain  payment  procedures.  47  U.S.C. 
159(b)(3). 

3.  In  revising  our  fees,  we  have 
adjusted  the  payment  units  and  revenue 
requirement  for  each  service  subject  to 

a  fee,  consistent  with  Sections  159(b)  (2) 
and  (3).  In  addition,  we  have  made 
changes  to  the  fees  pursuant  to  public 
interest  considerations  including  the 
establishment  of  a  procedure  to  limit  the 
maximum  increase  in  a  fee  for  any 
individual  fee  category.  The  current 
Schedule  of  Regulatory  Fees  is  set  forth 
in  §§  1.1152  through  1.1156  of  the 
Commission's  rules.  47  CFR  1.1152 
through  1.1156.  See  rule  changes  and 
Attachment  F  for  our  revised  fee 
schedule  for  FY  1997. 

n.  Background 

4.  Section  9(a)  of  the  Communications 
Act  of  1934,  as  amended,  authorizes  the 
Commission  to  assess  and  collect 
annual  regulatory  fees  to  recover  the 
costs,  as  determined  annually  by 
Congress,  that  it  incurs  in  carrying  out 
enforcement,  policy  and  rulemaking, 
international,  and  user  information 
activities.  See  47  U.S.C.  159(a).  See 
Attachment  I  for  definitions  of  these  and 
other  activities  of  the  Commission.  In 
our  FY  1994  Fee  Report  and  Order,  59 
FR  30984  (June  16.  1994),  we  adopted 
the  Schedule  of  Regulatory  Fees  that 
Congress  established  and  we  prescribed 
rules  to  govern  payment  of  the  fees,  as 
required  by  Congress.  47  U.S.C.  159  (b), 
(f)(1).  Subsequently,  in  our  FY  1995  and 
FY  1996  Fee  Reports  and  Orders,  60  FR 
34004  (June  29. 1995)  and  61  FR  36629 
Only  12,  1996),  we  modified  the 
Schedule  to  increase  by  approximately 
93  percent  and  9  percent,  respectively, 
the  revenue  generated  by  these  fees  in 
accordance  with  the  amounts  Congress 
required  us  to  collect  in  FY  1995  and  FY 
1996.  Also,  in  both  our  FY  1995  and  FY 
1996  fee  decisions,  we  amended  certain 
rules  governing  our  regulatory  fee 
program  based  upon  our  experience 
administering  the  program  in  prior 
years.  See  47  CFR  1.1151  etseq. 

5.  For  fiscal  years  after  FY  1994, 
Sections  9(b)  (2)  and  (3),  respectively, 
provide  for  "Mandatory  Adjustments" 
and  "Permitted  Amendments"  to  the 


Schedule  of  Regulatory  Fees.  47  U.S.C. 
159  (b)(2),  (b)(3).  Section  9(b)(2), 
entitled  "Mandatory  Adjustments." 
requires  that  we  revise  the  Schedule  of 
Regulatory  Fees  whenever  Congress 
changes  the  amount  that  we  are  to 
recover  through  regulatory  fees.  47 
U.S.C.  159(b)(2).  Section  9(b)(3),  entitled 
"Permitted  Amendments,"  requires  that 
we  determine  aimually  whether  „ 

adjustments  to  the  fees  are  warranted 
based  upon  the  requirements  of  this 
subsection  and  that,  whenever  we  make 
such  adjustments,  we  take  into  account 
factors  that  are  reasonably  related  to  the 
benefits  provided  to  the  payer  of  the  fee 
and  factors  that  are  in  the  public 
interest.  In  making  these  amendments, 
we  are  to  "add,  delete,  or  reclassify 
services  in  the  Schedule  to  reflect 
additions,  deletions  or  changes  in  the 
nature  of  its  services."  47  U.S.C. 
159(b)(3). 

6.  Section  9(i)  requires  that  we 
develop  accounting  systems  necessary 
to  adjust  our  fees  when  making 
permitted  amendments  to  the  Fee 
Schedule  and  for  other  purposes  and 
that  we  provide  interested  persons  with 
an  opportunity  to  comment  concerning 
the  allocation  of  our  regulatory  costs.  47 
U.S.C.  9(i).  Finally,  Section  9(b)(4)(B) 
requires  that  we  notify  Congress  of  any 
permitted  amendments  90  days  before 
those  amendments  go  into  effect.  47 
U.S.C.  159(b)(4)(B). 

in.  Discussion 

A.  Summary  of  FY  1997  Fee 
Methodology 

7.  As  noted  above,  Congress  has 
required  that  we  recover  $152,523,000 
for  FY  1997  through  the  collection  of 
regulatory  fees,  reflecting  its 
determination  of  the  costs  of  our 
enforcement,  policy  and  rulemaking, 
international,  and  user  information 
activities.'  47  U.S.C.  159(a). 

8.  In  our  FY  1997  NPRM  we 
developed  our  proposed  FY  1997  fee 
schedule  by  first  estimating  jjayment 
units  2  for  FY  1997  in  order  to  determine 


'  The  impact  of  regulatory  fees  on  the  FXXTs 
appropriation  is  substantial.  For  example,  without 
regulatory  fees  to  offset  the  Commission's  costs,  the 
FXX  would  require  a  Congressional  appropriation  of 
$189  million  for  FY  1997.  When  offsetting 
regulatory  fees  are  taken  into  consideration,  only 
S37  million  must  t>e  appropriated  from  tax  receipts 
to  fund  the  Commission.  Thus,  taxpayers  are  spared 
the  expense  of  funding  almost  80%  of  the 
Commission's  annual  budget.  Funds  collected  as 
application  or  filing  fees  pursuant  to  Section  8  of 
the  Act  are  deposited  into  the  General  Fund  of  the 
U.S.  Treasury  as  reimbursement  to  the  United 
States  but,  unlike  Section  9  regulatory  fees,  do  not 
offset  funds  appropriated  to  the  Commission.  47 
U.S.C.  158(a) 

2  Payment  units  are  the  number  of  subscribers, 
mobile  units,  pagers,  cellular  telephones,  licenses, 
call  signs,  adjusted  gross  revenue  dollars,  etc 


the  aggregate  amount  of  revenue  we 
would  collect  without  any  revision  to 
our  FY  1996  fees.  Next,  we  compared 
this  revenue  amount  to  the 
$152,523,000  that  Congress  has  required 
us  to  collect  in  FY  1997  and  pro-rated 
the  shortfall  of  515,188,635  among  all 
the  existing  fee  categories.  We  then 
adjusted  the  projected  revenue 
requirements  of  each  category  of  service 
so  that  it  equaled  the  actual  cost  of  each 
service,  using  data  accumulated  by  our 
cost  accounting  system  to  ensure  that 
revenues  from  each  category  of  service 
approximated,  to  the  extent  possible, 
our  regulatory  costs  for  each  fee 
category 

9.  We  next  examined  the  impact  on 
each  class  of  regulatees  of  using  actual 
costs  to  establish  regulatory  fees  in 
order  to  determine  whether  any 
regulatees  would  experience  an  unduly 
large  fee  increase.  Our  review  disclosed 
that  cost-based  fees  would  result  in  fee 
payments  dramatically  higher  for 
regulatees  in  many  service  categories  in 
FY  1997  compared  with  their  fees  in  FY 
1996.  Therefore,  rather  than  proposing 
fully  cost-based  fees  for  FY  1997,  we 
proposed  to  phase  in  full  reliance  on 
cost-based  fees  and,  for  FY  1997,  to 
establish  a  revenue  ceiling  in  each 
service  no  higher  than  25  percent  above 
the  revenue  that  payers  within  a  fee 
category  would  have  paid  if  FY  1997 
fees  had  remained  at  FY  1996  levels 
adjusted  only  for  changes  in  payment 
unit  volumes  and  the  overall  increase 
required  by  Congress. 

10.  Once  we  established  our  tentative 
FY  1997  fees,  we  evaluated  various 
proposals  made  by  Commission  staff 
concerning  other  adjustments  to  the  Fee 
Schedule  and  to  our  collection 
procedures.  We  discussed  these 
proposals  in  Paragraphs  20—40  of  the 
NPRM  and  factored  them  into  our 
proposed  FY  1997  Schedule  of 
Regulatory  Fees,  set  forth  in  Attachment 
F  of  die  NPIXM. 

11.  Finally,  we  incorporated,  as 
Attachment  H  of  the  NPRM,  proposed 
Guidance  containing  detailed 
descriptions  of  each  fee  category, 
information  on  the  individual  or  entity 
responsible  for  paying  a  particular  fee 
and  other  critical  information  designed 
to  assist  potential  fee  payers  in 
determining  the  extent  of  their  fee 
liability,  if  any,  for  FY  1997. 

B.  Cost-Based  Fee  Methodology 

12.  In  our  NPRM,  we  announced  that 
we  had  implemented  our  new  cost 
accounting  system  and  that  we  would 
rely  on  the  cost  accoimting  system  to 


which  represent  the  base  volumes  against  which  fee 
amounts  are  calculated. 
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assist  us  in  determining  our  costs  of 
regulation  of  those  services  subject  to  a 
fee  for  FY  1997.  In  response,  several 
interested  parties,  including  the 
Personal  Communications  Industry 
Association  (PCIA),  Century  Cellunet, 
Inc.  (Century),  and  PanAmSat 
Corporation  (PanAmSat),  contend  that 
we  failed  to  explain  the  accounting 
system  sufficiently  to  permit  interested 
parties  to  determine  how  the  system 
distributes  costs  among  our  various 
services.  Comsat  argues  that  we  merely 
disclosed  the  results  of  the  cost 
accoiuiting  system  and.  therefore, 
interested  parties  cannot  evaluate  our 
cost  accounting  system  or  suggest 
improvements  In  addition,  PCIA,  Arch 
Communications  Group,  Inc.  (Arch)  and 
Columbia  Communications  Corporation 
(Columbia),  among  others,  argue  that 
without  more  data  concerning  our 
assignment  of  costs,  they  cannot 
detertnine  whether  the  costs  attributed 
to  their  services  are  reasonable  estimates 
of  our  actual  costs  of  regulating  their 
services. 

13.  We  are  satisfied  that  our  NPRM 
provided  sufficient  information 
describing  the  accounting  system  to 
afford  interested  parties  the  opportunity 
to  comment.  Our  NPRM  made  it  clear 
that  our  cost  accounting  system  relied 
upon  information  derived  from  our 
personnel/payroll  system  and  our  fiscal 
accounting  system  as  the  basis  for 
recording  direct  and  indirect  costs, 
separately  and  combined,  for  every 
major  category  of  service  subject  to  a 
fee.  Also,  we  stated  that  the  cost 
accounting  system  was  designed  to 
generate  useful  data  for  identifying  the 
actual  costs  of  our  regulation  by 
category  of  service  and  that  this 
information,  combined  with  other 
information,^  would  yield  fees  more 
closely  reflecting  our  cost  of  service.  We 
stated  that  the  system  was  integrated 
with  our  personnel/payroll  system  and 
collected  both  personnel  and  payroll 
information  by  category  of  service  to 
insure  accurate  and  timely  production 
of  cost  of  service  information.  In  siun, 
the  system  we  developed  for 
distributing  costs  is  a  derivative  of  our 
payroll  and  accounting  systems  with  the 
added  feature  that  it  collects  cost  of 
service  information  on  an  employee-by- 
employee  basis. 

14.  Moreover,  we  are  confident  that 
our  NPRM  provided  sufficient  detail 
concerning  not  only  our  manner  of 
distributing  costs  of  personnel  directly 
assigned  to  regulatory  activities,  but 
other  costs  included  in  our 
determination  of  regulatory  costs.  We 


■Specifically,  information  pertaining  to  payment 
units  and  total  amounts  required  to  be  collected. 


Stated  that  the  system  separately 
identifies  direct  costs,  including  salary 
and  expenses  for  staff  directly  assigned 
to  our  operating  Bureaus,  and  other 
costs,  such  as  rent,  utilities  and 
contracts,  directly  attributable  to  such 
personnel.  Also,  we  stated  that  we 
included  as  indirect  costs  those  costs 
attributable  to  personnel  assigned  to 
overhead  functions,  including  such 
"functions  as  field  and  laboratory  staff, 
on  a  proportional  basis;  i.e.,  spread 
among  all  categories  of  service  subject  to 
a  fee  according  to  their  share  of  direct 
costs.  Finally,  in  Attachment  D  of  the 
NPRM,  we  provided  a  precise 
calculation  of  the  regulatory  costs, 
including  separate  discussions  of  the 
cost  accounting  system's  accumulation 
of  the  direct,  indirect  and  total  actual 
costs  for  each  major  category  of  service. 
Thus,  we  are  satisfied  that  oiu-  NPRM, 
consistent  with  Section  9(i)  of  the  Act, 
sufficiently  described  our  cost 
accounting  system,  including  how  it 
distributes  actual  costs  among  the 
various  categories  of  service,  affording 
parties  an  understanding  of  the  system 
sufficient  for  them  to  submit  comments 
on  how  the  system  allocated  costs 
among  those  services  subject  to  a 
regulatory  fee.  47  U.S.C.  159(i).. 

15.  Nevertheless,  in  consideration  of 
the  increased  amount  that  Congress  has 
required  that  we  recover  through 
regulatory  fees  in  FY  1997,  we  believe 
that  we  should  describe  oiu-  cost 
accounting  system  in  fiulher  detail  so 
that  interested  parties  may  be  reassured 
about  the  integrity  of  the  system  and  its 
unbiased  distribution  of  costs. 

16.  Our  cost  accounting  system  was 
developed  under  contract  by  American 
Management  Systems,  Inc  (AMS)  in  FY 
1995.  From  its  inception,  the  system  has 
been  integrated  with  the  Commission's 
bi-weekly  payroll  and  fiscal  accounting 
systems  and,  as  such,  its  procedures 
conform  to  generally  accepted  cost 
accounting  principles  and  standards  as 
mandated  by  the  General  Accounting 
Office  (GAO)  and  by  the  U.S.  Treasury 
Department.  The  cost  accounting  system 
contains  built-in  safeguards  and  internal 
controls  designed  to  ensure  data 
integrity.  For  example,  employees  are 
required  to  certify  the  accuracy  of  the 
service  category  codes  they  designate  on 
their  time  and  attendance  reports, 
timekeepers  must  enter  data  according 
to  procedures  established  in  system 
guidelines,  and  supervisors  are  required 
to  review  and  attest  by  their  signature 
that  coding  appears  to  be  appropriate. 
Additionally,  standards  are  in  place 
which  prevent  employees  from  altering 
their  own  cost  accounting  data  in  the 
automated  payroll  system.  Standardized 
system  follow-up  reports  are  also 


periodically  provided  to  Bureau/Office 
administrative  and  management 
officials  for  their  review  to  ensure  that 
staff  are  following  system  guidelines. 

17.  Additionally,  as  official  financial 
records,  employee  cost  accounting  code 
sheets  are  associated  with  formal  time 
and  attendance  records  and  maintained 
in  accordance  with  prescribed  GAO 
standards.  As  with  all  financial  systems, 
criminal  and/or  administrative  penalties 
apply  should  any  fraudulent  or  coercive 
actions  associated  with  either  the 
payroll  or  cost  accounting  system  be 
discovered.  To  date,  no  known 
deficiencies  of  this  nature  have  been 
identified  or  alleged. 

18.  As  we  have  noted,  the  actual 
acciunulation  of  cost  of  service 
information  is  derived  from  our 
automated  personnel/payroll  system.  In 
order  to  collect  cost  of  service 
information,  the  cost  accounting  system 
requires  that  each  Commission 
employee  select  or  designate  a 
particular  cost  code  or  multiple  codes 
when  completing  bi-weekly  payroll 
sheets.*  Cost  codes  consist  of  a  two  digit 
code  designating  the  proper  "Activity" 
(e.g..  Authorization  of  Service,  Policy  & 
Rulemaking,  Enforcement,  Public 
Information)  together  with  a  three  digit 
code  designating  the  "program"  or  fee 
category .5  The  Conunission  has  utilized 
its  h«sic  "activity"  definitions  for  Office 
of  Management  and  Budget  (OMB)  and 
Congressional  Budget  purposes  and  for 
fiscal  accounting  reporting  requirements 
for  many  years,  with  agency  employees 
generally  well  acquainted  with  the 
distinction  between  feeable  (i.e.,  Policy 
&  Rulemaking,  Enforcement,  Public 
Information,  International)  and  non- 
feeable  (i.e..  Authorization  of  Service) 
activities.  The  selection  of  "program 
codes"  used  for  accumulating  regulatory 
fee  costs  by  service  category,  on  the 
other  hand,  were  newly  established  for 
the  cost  accounting  system.  *  ^  To  ensure 


*Some  employees  who  routinely  work  on  the 
same  activities  each  pay  period  may  use  default 
codes  which  reduce  the  need  to  enter  new  codes 
each  pay  period.  These  employees  have  the  option 
of  changing  codes  as  dictated  by  the  work  they 
perform. 

<  Although  the  Commission  collects  cost  data  for 
Authorization  of  Service  activities  and  for 
reimbursable  activities,  these  costs  are  not  used  in 
developing  annual  regulatory  fees. 

'  See  Attachment )  for  a  list  of  all  cost  accounting 
codes. 

■'The  Commission's  cost  accounting  system  was 
designed  to  provide  the  flexibility  to  add  or  delete 
cost  codes  not  only  at  the  beginning  (or  end)  of  a 
fiscal  year,  but  during  the  course  of  the  fiscal  year 
as  well.  This  increases  the  accuracy  of  cost 
allocation  by  allowing  the  agency  to  quickly  begin 
accumulating  costs  when  required  for  operational 
or  fee  development  purposes  without  waiting  weeks 
or  months  to  do  so.  In  June  1996.  two  new  codes 
were  added  to  the  cost  code  structure  in  place  at 
the  beginning  of  FY  1996.  One  of  the  codes  was  for 


smooth  implementation,  extensive 
training  was  provided  to  timekeepers 
and  each  Commission  employee  was 
provided  with  detailed  instructions 
pertaining  to  use  of  the  cost  accounting 
system  prior  to  system  implementation. 
19.  As  noted,  the  program  cost  codes 
that  we  designated  for  regulatory  fee 
development  correspond  to  the  major 
fee  categories  contained  in  the 
Commission's  Schedule  of  Fees.  Every 
pay  period,  each  employee  completes  a 
time  and  attendance  form  and  verifies 
with  his  or  her  initials  the  accuracy  of 
the  distribution  of  worktime  among  the 
various  Commission  programs, 
including  those  programs  covered  by 
regulatory  fees.*  In  turn,  the  employee's 
supervisor  is  required  to  review  and  to 
certify  the  accuracy  of  the  employee's 
entries  before  the  details  of  the 
employee's  work  statement  are  key- 
entered  into  our  automated  payroll 
system  (operated  by  the  Department  of 
Agriculture's  National  Finance  Center) 
along  with  all  other  bi-weekly  payroll 
data  by  time  and  attendance  clerks. 
Built-in  system  checks  and  detailed 
follow-up  reports  are  distributed  to  all 
Bureaus/Offices  to  insure  that  data  entry 
is  completed  in  an  accurate  manner  and 
that  resulting  reports  are  accurate.' 
During  FY  1996,  senior  administrative 


accumulating  costs  relative  to  LEOs  and  the  other 
was  for  accumulating  costs  associated  with 
Signatory  activities.  Prior  to  establishment  of  these 
new  codes.  International  Bureau  staff  were  only 
able  to  allocate  their  work  time  to  existing  fee 
categories  (i.e..  space  stations,  earth  stations, 
international  public  fixed  radio,  international  HF 
radio  stations  and  international  bearer  circuits).  To 
obtain  an  approximation  of  full-year  costs  in  these 
situations,  the  standard  mathematical  procedure 
would  normally  be  to  "annualize"  the  partial  year 
costs.  Annualization  is  a  simple  predictive  process 
which  estimates  what  accumulated  costs  would  be 
for  a  full  year  based  on  partial  year  data.  It  assumes 
that  costs  for  similar  periods  during  the  fiscal  year 
would  mirror  the  costs  accumulated  in  the  partial 
year  period.  For  example,  if  S500  in  costs  were 
accumulated  for  three  months  of  a  fiscal  year,  the 
annualized  cost  accumulation  would  tottti  S2000 
(S500/3  months  times  12  months).  Unfortunately, 
due  to  administrative  oversight,  many  employees 
actually  working  on  activities  related  to  LEOs  and 
signatory  activities  were  not  made  aware  of  the  new 
cost  codes  and.  therefore,  the  time  allotted  by 
employees  to  these  two  activities  was  inadvertently 
less  than  the  time  actually  spent  by  employees  on 
these  two  activities.  To  correct  this  imbalance,  the 
International  Bureau  reviewed  its  actual  FY  1996 
Kit  usage  to  identify  by  Activity  and  fee  category 
where  it  had  actually  been  spending  its  finite  staff 
resources  during  FY  1996.  This  breakout  of  staff 
time  was  then  used  to  allocate  actual  International 
Bureau  costs  to  its  several  fee  categories  as  shown 
on  Attachment  D. 

'As  noted  in  the  NPRM.  it  is  impractical  to 
require  employees  to  allocate  their  time  into  very 
small  increments.  However,  most  employees  do 
allocate  their  time  in  increments  of  one  hour. 

'The  Commission's  cost  accounting  system  also 
accumulates  detailed  FTE  data.  Prior  to 
implementation  of  the  cost  accounting  system.  FTEs 
used  in  budget  and  fee  development  were  estimated 
by  agency  program  managers. 


staff  were  assigned  to  carefully  monitor 
the  new  cost  accounting  system  to 
insure  system  integrity.  Although  the 
government-wide  furlough  in  early  FY 
1996  hindered  the  resolution  of  minor 
problems  pertaining  to  integration  of  the 
new  program  codes  at  the  onset  of 
system  implementation,  these  problems 
were  subsequently  corrected  and  cost 
accounting  data  for  FY  1996  used  in  the 
formulation  of  FY  1997  fees  do  not 
contain  any  known  omissions  or 
erroneous  data, 

20.  In  addition  to  personnel  costs, 
which  make  up  about  80%  of  the 
Commission's  overall  costs,  the  agency's 
cost  accounting  system  also 
accumulates  non-personnel  costs.  These 
are  the  costs  of  office  rental,  equipment, 
travel,  information  technology,  supplies, 
contracts  and  telecommunications' 
services.  Non-personnel  costs  are 
generally  accrued  on  an  actual  basis  at 
the  time  the  Commission  obligates  itself 
to  pay  for  these  materials  and  services. 
Some  costs,  such  as  annual  and  sick 
leave  costs,  and  other  obligations  such 
as  rental  of  space  and 
telecommunications,  are  not  logically 
chargeable  to  a  specific  fee  category  at 
the  time  they  are  incurred.  In  these 
situations,  they  are  allocated  at  month- 
end  to  all  fee  categories  based  on  how 
direct  costs  were  incurred  during  the 
reporting  period.  For  example,  costs  for 
annual  and  sick  leave  are  allocated  on 
a  pro-rated  basis  to  fee  categories 
incurring  direct  costs  during  the 
accounting  period.  In  an  effort  to  report 
costs  as  accurately  as  possible,  the 
allocation  is  limited  to  the  organizations 
where  the  leave  was  taken,  rather  than 
across  all  organizations.  Costs  for  office 
space  rental  and  teleconununications, 
on  the  other  hand,  are  allocated  to  each 
fee  category — FCC-wide — that  incurred 
direct  costs  diuing  the  month.  At  the 
end  of  each  accounting  period,  the  cost 
accounting  system  combines  the  non- 
personnel  costs  with  the  Commission's^ 
salary  and  benefits  (payroll)  costs  and 
then  distributes  various  overhead  costs 


to  specific  fee  categories  based  on  pre- 
determined allocation  formulas.'"  " 

C.  Relationship  of  Cost  of  Service  to 
Revenue  Requirements 

21.  PCIA  and  other  commenters 
contend  that  there  is  no  basis  for  or 
relationship  between  the  revenue  that 
the  Conunission  is  proposing  to  collect 
from  a  particular  fee  group  and  the 
amount  of  regulatory  work  or  oversight 
associated  with  that  fee  group.  As 
discussed  in  Paragraph  2 .  the 
Commission,  by  statute,  tnust  collect 
aimually  from  its  licensees  and 
regulatees  the  amount  specified  by 
Congress.  Further,  in  Paragraph  14,  we 
stated  that  the  direct  costs  of  our 
regulatory  oversight  comprise  only  a 
portion  of  the  overall  costs  we  are 
required  to  recover  through  regulatory 
fees.  Direct  costs  include  salary  and 
expenses  for  (a)  Staff  directly  assigned 
to  our  operating  Bureaus  and 
performing  regulatory  activities  and  (b) 
staff  assigned  outside  the  operating 
Bureaus  to  the  extent  that  their  time  is 
spent  performing  regulatory  activities 
pertinent  to  an  operating  Bureau. 
Indirect  costs  include  costs  of  support 
personnel  assigned  to  overhead 
functions  such  as  field  and  laboratory 
staff  and  certain  staff  assigned  to  the 
Office  of  Managing  Director.  Support 
costs,  for  both  direct  and  indirect  staff, 
also  must  be  recovered.  These  costs 
include  rent,  utilities,  equipment  and 


'"Overhead  costs  include  a  number  of 
components:  (a)  The  time  of  employees  whose 
functional  activities  cannot  logically  be  designated 
or  allocated  to  a  single  or  even  several  fee  categones 
(e.g..  Commissioners  and  their  immediate  staffs, 
staff  supporting  all  Commission  organizations);  and 
(b)  subsidized  activities  specifically  excluded  6t>m 
fee  assessment  (e.g..  amateur  radio,  public  safety 
and  government  licensee  oversight,  non-commercial 
radio  and  TV  licensees.  CB,  ship  and  aircraft  radio 
users  and  non-profit  organizations).  Together  these 
costs  are  estimated  to  total  nearly  40%  of  the 
Commission  activity  costs  covered  by  regulatory 
fees.  As  noted  elsewhere  in  this  Report  and  Order, 
additional  allocations  are  made  proportionally  to  all 
the  fee  categories  in  order  to  bring  total 
accumulated  costs  up  to  the  total  amount  Congress 
requires  us  lo  collect.  Additionally,  actual  costs  at 
any  point  in  time,  including  the  end  of  a  fiscal  year, 
will  not  exactly  equal  the  amount  Congress  requires 
us  lo  collect  because  Congress'  estimate  of  costs  to 
be  recovered  through  regulatory  fees  is  generally 
determined  at  least  twelve  months  before  the  end 
of  the  fiscal  year  to  which  the  fees  actually  apply 
As  such,  year -end  actual  activity  costs  will  not 
equal  exactly  the  amount  Congress  designates  for 
collection  in  a  particular  fiscal  year. 

' '  Leave  costs,  indirect  costs  related  to  centralized 
services  and  btxreau-specific  support  costs  are 
distributed  among  the  various  fee  categories  that  a 
particular  organization  supports  The  costs  are 
distributed  on  a  pro-rata  basis  to  only  t^ose  fee 
categones  that  incurred  direct  costs  during  the 
accounting  period.  As  a  final  step,  executive 
direction  and  related  support  costs  are  distributed 
FCC-wide  to  all  fee  categories  incurring  direct  costs 
during  the  accounting  period. 
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contractual  costs  attributable  to 
regulatory  oversight. 

22.  Our  fees  also  recover  costs 
attributable  to  regulatees  that  Congress, 
in  Section  9(h)  of  the  Act,  has  exempted 
from  payment  of  a  fee  and  those 
regulatees  that  obtain  a  waiver  or 
reduction  of  their  fee  payment  pursuant 
to  SecUon  9(d)  of  the  Act.  47  U.S.C.  159 
(d).  (h).  Fee  payers  must  also  offset  other 
costs  attributable  to  regulatees  whose 
fees  have  heen  eliminated  or  reduced 
through  permitted  amendments  in 
accordance  with  Section  9(b)(3)  of  the 
Act.  For  example.  Citizen's  Band  Radio 
and  most  recreational  ship  and  aircraft 
radio  station  operators,  amateur  radio 
licensees,  governmental  entities, 
licensees  in  the  public  safety  radio 
services,  and  all  non-profit  groups  are 
not  required  to  pay  a  fee.  The  costs  of 
regulating  these  entities  is  borne  by 
those  regulatees  subject  to  a  fee 
requirement,  with  no  direct  measurable 
benefit  accruing  to  such  fee  payers.  We 
recover  our  costs  of  regulation  for 
exempt  entities  by  allocating  our 
regulatory  costs  attributable  to  them  on 
a  proportional  basis  across  all  fee 
categories  so  as  to  not  unduly  impact 
any  particular  category  of  fee  payers. 

23.  Thus,  in  direct  response  to  PCIA, 
our  fees  are  designed  to  recover  the 
amount  that  Congress  has  required  us  to 
collect  and,  although  based  upon  the 
cost  of  service  of  each  category  of 
regulatee,  include  costs  that  are  not 
directly  related  to  those  entities  subject 
to  a  fee.  Therefore,  a  particular  fee  and 
resulting  revenue  collection  will 
invariably  exceed  the  service's  direct 
regulatory  costs  because  the  revenue 
requirement  for  any  of  our  services,  and 
thus  the  fees  assessed  upon  fee  payers 
in  those  services,  will  be  higher  than 
their  actual  cost  of  service, 
notwithstanding  that  actions  by 
Congress  and  the  Commission  to 
deregulate  would  appear  to  warrant  a 
lower  fee. 

24.  Several  commenters  also  allude  to 
our  proposal  to  use  actual  FY  1996 
regulatory  costs  as  the  basis  for 
determining  FY  1997  costs  and  question 
whether  FY  1997  costs  will  approximate 
FY  1996  costs.  For  example.  PCIA 
contends  that  we  have  not  demonstrated 
that  our  FY  1996  costs  are  sufficiently 
related  to  oxir  FY  1997  costs  to  rely  our 
FY  1996  costs  to  establish  our  fees  for 
FY  1997. 

25.  Clearly,  the  Commission  cannot 
determine  actual  FY  1997  costs  until 
well  after  the  close  of  FY  1997,  several 
weeks  after  the  collection  of  FY  1997 
fees  must  be  completed.  Moreover,  even 
though  we  could  have  estimated  our  FY 
1997  costs  per  service  in  our  NfPRM, 
that  estimate  would  have  been  based  on 


only  three  months  of  FY  1997  data. 
Also,  any  method  for  estimating  future 
FY  1997  costs  would  become  a  point  of 
controversy  and  contention  because  it  is 
difficult,  if  not  impossible,  to  predict 
with  any  certainty  the  regulatory  costs 
per  service  in  view  of  today's  dynamic 
telecommunications  regulatory 
environment.  Under  our  proposal  to 
base  our  fees  on  the  previous  year's 
actual  costs  of  regulation,  we  eliminated 
the  need  to  rely  on  estimated  costs. 
Because  we  foresee  no  lessening  in  the 
dynamic  pace  of  technological 
development  and  innovation  in  the 
communications  regulatory 
environment,  we  are  reluctant  to 
continue  to  rely  on  estimated  future 
costs  when  actual  costs  for  a  prior  year 
are  available.  Therefore,  we  shall  not 
rely  on  estimates  of  future  costs,  and, 
henceforth,  will  develop  our  fees  based 
on  historic  cost  data.  We  note  that  even 
if  FY  1997  costs  were  ultimately  to 
differ  from  those  based  on  FY  1996  data, 
our  proposed  methodology  would 
effectively  adjust  FY  1998  fees  to  take 
into  account  actual  FY  1997  costs. 

26.  Several  of  the  parties  contend  that 
their  fees  bear  little  or  no  relationship 
to  their  costs  of  regulation  or  to  the 
benefits  they  receive  from  our 
regulation.  "These  parties  contend  that 
our  fees  should  be  calculated  to  recover 
an  amount  reflecting  the  cost  of  the 
services  performed  and  the  value 
conferred  on  the  payor  pursuant  to 
Section  9(b)(1)(A)  of  the  Act.  47  U.S.C. 
159(b)(1)(A). 

27.  We  again  reject  the  arguments  that 
our  proposed  fees  are  inconsistent  with 
the  statute  or  otherwise  unlawful 
because  they  are  not  completely  cost- 
based  or  do  not  reflect  the  benefits 
received  by  entities  subject  to  a  fee 
payment.  Section  9(a)  requires  that  we 
recover  our  costs  "in  the  total  amounts 
required  in  Appropriations  Acts."  47 
U.S.C.  159(a).  Section  9(a)  does  not 
require  that  we  base  our  fees  solely  on 
benefits  to  regulatees  or  that  the  fees 
recover  from  an  entity  only  its  particular 
cost  of  regulation.  In  our  FY  1995 
Report  and  Order,  we  stated  that  we  are 
not  limited  to  setting  regulatory  fees 
only  in  the  amount  that  reflects  services 
received  by  regulated  entities.  10  FCC 
Red  at  13521,  citing  Skinner  v.  Mid- 
America  Pipe  Une  Co..  490  U.S.  212, 
224  (1989).  Rather,  once  Congress,  as  in 
Section  9.  has  made  a  proper  delegation 
of  authority  to  raise  funds,  "so  long  as 
the  fees  in  question  are  within  the  scope 
of  Congress'  lawful  delegation  of 
authority  in  Section  9,  they  are 
constitutional."  Id.  Thus,  as  we  noted  in 
our  FY  1995  Report  and  Order,  we  "can 
collect  fees  from  regulatees  for  their  use 
of  frequencies  and  for  the  potential 


benefits  of  [our]  regulatory  activities, 
even  if  they  do  not  utilize  these 
activiUes."  See  60  FR  34008  (June  29, 
1995),  citing  United  States  v.  Sperry 
Corp.,  493  U.S.  52,  63.  Moreover,  no 
requirement  exists  that  the  fees  we 
establish  be  designed  to  recover  only  the 
costs  of  those  benefits  directly  received 
by  an  entity. 

28.  Arch  and  PCIA  point  out  that  our 
NPRM  did  not  provide  actual  FY  1996 
fee  collection  data,  including  the 
number  of  actual  payment  units  and  the 
actual  amount  of  fees  collected  in 
certain  fee  categories.  These 
commenters  contend  that  such 
information  is  essential  to  its  evaluation 
of  Commission  fee  proposals  for  FY 
1997.  We  recognize  that  we  did  not 
provide  a  detailed  listing  of  actual  FY 
1996  collections  data  in  the  NPRM. 
However,  Attachment  B  of  the  NPRM 
contained  a  service-by-service 
explanation  of  the  basis  for  our 
estimated  FY  1997  payment  units. 
Several  of  these  are  based  on  actual  FY 
1996  payments.  Others  are  based  on 
estimates  obtained  from  Commission 
program  experts  or  from  regulated 
industries.  In  any  case,  as  we  noted  in 
the  NPRM,  we  consider  as  one  factor  in 
estimating  payment  units  the  actual 
number  of  payment  units  recorded  in 
our  fees  collection  system  for  FY  1996. 
These  payment  unit  estimates  use  "as 
of  dates  corresponding  to  the 
beginning  of  the  current  fiscal  year  or, 
for  some  fee  categories,  at  the  end  of  the 
previous  calendar  year.  We  believe  that 
this  reliance  upon  actual  "historical"  or 
retrospective  FY  1996  data  provides  us 
a  much  greater  confidence  level  than 
would  an  estimate  of  payment  units 
made  prospectively.  Finally,  from  the 
inception  of  the  regulatory  fee  collection 
program,  actual  historical  payment  units 
and  collection  amounts  for  the  various 
categories  of  services  have  been 
routinely  available  for  inspection  to 
interested  persons  upon  request.  In  sum, 
we  carmot  find  that  there  is  a  basis  for 
concluding  that  these  commenters  could 
not  fairly  evaluate  our  proposed  fees  for 
FY  1997  given  the  information 
pertaining  to  payment  units  contained 
in  the  NPRM  and  detailed  collections 
data  readily  available  from  the 
Commission.  Additionally,  we  note  that 
no  interested  party  proposed  alternative 
payment  units  for  any  category  of 
service  for  FY  1997. 

29.  Finally,  PCIA,  Century,  Columbia 
and  other  interested  parties  are 
concerned  about  the  amount  of  our 
proposed  increase  in  their  revenue 
requirements  and  in  their  fee  amounts 
for  FY  1997  compared  with  those 
established  for  FY  1996.  They  question 
how  estimates  of  actual  costs  for  FY 
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1996  and  FY  1997  could  differ  so 
significantly  from  one  year  to  the  next 
in  certain  fee  categories.  The  most 
obvious  reason  for  major  differences,  as 
we  have  noted  elsewhere,  is  that 
Congress  has  increased  the  total  amount 
we  are  to  collect  by  more  than  20%  in 
FY  1997  compared  to  FY  1996.  Also,  we 
must  recover  our  indirect  and  overhead 
costs  as  well  as  direct  costs  of  regulating 
services  and  also  must  recover  our 
regulatory  costs  generated  by  regulatees 
not  subject  to  a  regulatory  fee.  Our  fees 
for  FY  1996  were  developed  using 
existing  FY  1995  fee  amounts  adjusted 
for  changes  in  payment  units.  These  fees 
were  developed  without  the  benefit  of 
actual  cost  data  and  were  essentially 
based  on  (a)  the  Congressionally 
established  relationships  between  fees 
contained  in  Section  (g)  of  the  Act,  and 
(b)  subsequent  adjustments  based  on 
estimated  changes  in  FTE  levels  and 
payment  units.  By  contrast,  for  FY  1997, 
we  proposed  to  rely  upon  actual  cost 
accounting  data  as  the  basis  for 
determining  revenue  requirements  and 
fee  amounts.  Thus,  there  are  few,  if  any, 
grounds  for  comparison  between  FY 
1996  fees  and  revenue  requirements  and 
corresponding  fees  and  revenue 
requirements  for  FY  1997.  Accordingly, 
the  amount  that  FY  1997  fees  rise  or  fall 
relative  to  FY  1996  fees  is  essentially 
unrelated  to  any  change  in  actual  costs, 
but  instead  to  the  application  of 
different  methodologies  and  an 
increasing  revenue  requirement 
mandated  by  the  Congress. 

30.  After  taldng  into  consideration  the 
comments  received  in  this  proceeding 
concerning  our  regulatory  costs  and  our 
cost  accounting  system,  we  have 
decided  to  adopt  the  overall  cost-based 
methodology  proposed  in  the  NPRM  for 
developing  FY  1997  fees.  As  discussed 
in  the  preceding  paragraphs,  we  believe 
adoption  of  this  methodology  will  best 
insure  the  fairest  allocation  of  costs  and 
resultant  fees  among  the  Commission's 
regulatees  in  FY  1997. 

D.  Application  of  Cost-Based 
Methodology  To  Determine  Fee 
Amounts 

1.  Adjustment  of  Payment  Units 

31.  As  the  first  step  in  calculating 
individual  service  regulatory  fees  for  FY 
1997,  we  adjusted  the  estimated 
payment  units  for  each  service  because 
payment  units  for  many  services  have 
changed  substantially  since  we  adopted 
our  FY  1996  fees.  We  obtained  our 
estimated  payment  units  through  a 
variety  of  means,  including  our  licensee 
data  bases,  actual  prior  year  payment 
records,  and  industry  and  trade  group 
projections.  Whenever  possible,  we 


verified  these  estimates  from  multiple 
sources  to  ensure  the  accuracy  of  these 
estimates. '2  Attachment  B  provides  a 
summary  of  how  payment  units  were 
estimated  for  each  fee  category. 

2.  Calculation  of  Revenue  Requirements 

32.  We  next  multiplied  the  revised 
payment  units  for  each  service  by  our 
FY  1996  fee  amounts  in  each  fee 
category  to  determine  how  much 
revenue  we  would  collect  in  FY  1997 
without  any  change  to  the  existing 
Schedule  of  Regulatory  Fees.  The 
amount  of  revenue  we  would  collect  is 
approximately  $137.3  million.'^  This 
amount  is  approximately  $15.2  million 
less  than  the  amount  the  Commission  is 
required  to  collect  in  FY  1997.  We 
therefore  adjusted  the  revenue 
requirements  for  each  fee  category  on  a 
proportional  basis,  consistent  with 
Section  9(b)(2)  of  the  Act.  to  obtain  an 
estimate  of  revenue  requirements  for 
each  fee  category  necessary  to  collect 
the  $152,523,000  amount  required  by 
Congress  for  FY  1997.  Attachment  C 
provides  detailed  calculations  showing 
how  we  determined  the  revised  revenue 
amount  for  each  service. 

3.  Calculation  of  Regulatory  Costs 

33.  On  October  1,  1995,  the 
Commission  implemented,  in 
accordance  with  47  U.S.C.  159(i),  a  cost 
accounting  system  designed,  in  part,  to 
provide  us  with  useful  data,  in 
combination  with  other  information,  to 
help  ensiu^  that  fees  closely  reflected 
our  actual  costs  of  regulation. 

34.  in  order  to  utilize  actual  costs 
derived  from  oiu  cost  accounting  system 
for  fee  development  purposes,  indirect 
support  costs  contained  in  the  cost 
accounting  system  have  to  be  added  to 
direct  costs  '*  and  the  results  adjusted 


'2  Certain  payment  unit  estimates  have  been 
revised  since  release  of  the  NPRM  due  to  additional 
or  updated  information  obtained  by  the 
Commission.  This  may  result  in  changed  fee 
amounts  from  those  proposed  in  the  NPRM.  It  is 
also  important  to  note  that  Congress'  required 
revenue  increase  in  regulatory  fee  payments  of 
approximately  21  percent  in  FY  1997  will  not  fall 
equally  on  all  fee  payers  due  to  differences  in 
payment  unit  estimates  between  FY  1996  and  FY 
1997. 

■3  This  revenue  amount  has  changed  since  release 
of  the  NPRM  due  to  changed  estimates  of  payment 
units. 

'<One  feature  of  the  cost  accounting  system  is 
that  it  separately  identifies  direct  and  indirect  costs. 
Direct  costs  include  salary  and  expenses  for  (a)  staff 
directly  assigned  to  our  operating  Bureaus  and 
performing  regulatory  activities  and  (b)  staff 
assigned  outside  the  operating  Bureaus  to  the  extent 
that  their  time  is  spent  performing  regulatory 
activities  pertinent  to  an  operating  Bureau.  These 
costs  include  rent,  utilities  and  contractual  costs 
attributable  to  such  personnel.  Indirect  costs 
include  support  personnel  assigned  to  overhead 
functions  such  as  field  and  laboratory  staff  and 
certain  staff  assigned  to  the  Office  of  Managing 


further  to  approximate  the  amount  of 
revenue  that  Congress  requires  us  to 
collect  in  FY  1997  ($152,523,000).i5 
Thus,  we  proportionally  adjusted  the 
actual  cost  data  related  to  regulatory  fee 
activities  recorded  for  the  period 
October  1.  1995  through  September  30. 
1996  among  the  fee  categories  so  that 
total  costs  approximated  $152,523,000. 
The  results  of  these  calculations  are 
shown  in  detail  in  Attachment  D  and 
represent  our  best  estimate  of  actual 
total  attributable  costs  relative  to  each 
fee  category  and  sub-category  for  FY 
1997.  For  fee  categories  differentiated  by 
class  or  market  (e.g.,  VHF  and  UHF 
Commercial  Television),  we  distributed 
the  costs  to  the  class  or  market  group  by 
maintaining  the  relationships  between 
class  or  market  revenue  requirements 
shown  on  Attachment  C.'**  '^ 


Director.  The  combining  of  direct  and  indirect  costs 
is  accomplished  on  a  proportional  basis  among  all 
fee  categories  as  shown  on  Attachment  D. 

"Congress'  estimate  of  costs  to  be  recovered 
through  regulator}'  fees  is  generally  determined  at 
least  twelve  months  before  the  end  of  the  fiscal  year 
to  which  the  fees  actually  apply.  As  such,  year -end 
actual  activity  costs  will  not  equal  exactly  the 
amount  Congress  designates  for  collection  in  a 
particular  flscal  year. 

'•while  some  might  argue  that  the  Commission's 
cost  accounting  system  should  further  distinguish 
our  work  activities  to  the  television  market  or  radio 
class  level,  it  would  not  be  practical  to  record 
employee  work  time  in  such  small  incremental 
breakouts. 

"  In  the  NPRM  we  erroneously  distributed  these 
costs  by  maintaining  the  relationship  between  fees 
contained  in  the  FY  1996  Fee  Schedule  As 
commenters  pointed  out,  we  should  have  made 
these  distributions  by  maintaining  the  relationship 
between  FY  1996  revenue  requirements  for  these 
fee  categories.  The  following  example  illustrates  the 
allocation  process: 

Under  the  FM  Radio  fee  classification,  the  actual 
costs  attributable  to  FM  radio  are  $8,465,118.  This 
amount  is  allocated  to  FM  Classes  C,Cl.C2,B; 
Classes  A,Bl.C3;  and  FM  Construction  Permits  (CP) 
as  follows: 

(1)  First  we  determine  the  relationships  between 
the  three  categories  (see  .Mtachment  C)  by  dividing 
the  smallest  of  the  pro-rated  FY'  1997  FM  revenue 
requirements  into  the  sum  of  the  pro-rated  FY  1997 
FM  revenue  requirements  to  determine  the 
appropriate  ratios  for  allocation  of  the  revenue 
requirement. 

(a)  Pio-rated  FY  1997  FM  CP  revenue  requirement 
=  $235,258 

Pro-rated  FY  1997  FM  Classes  A.  HI.  and  C3 
revenue  requirement  =  $2,546,006 

Pro-rated  FY'  1997  FM  Classes  C  Cl,  C2,  and 
B  revenue  requirement  =  $3,621,944 

Sum  =  $6.40.208 

(b)  FT^  CP  percentage  is  $235,258  divided  by 
$6,403,208  =  0.0367 

FM  Classes  A.  Bl ,  and  C3  percentage  is 
$2,546,006  divided  by  $6,403,208  =  0.3976 

FM  Classes  C.  Cl,  C2,  and  B  percentage  is 
$3,621,944  divided  by  $6,403,208  =  0.5656 

(2)  Finally,  we  determine  the  new  revenue 
requirement  for  each  of  the  three  by  multiplying  the 
cost-based  revenue  requirement  for  ail  of  FM  by 
each  of  the  percentages  calculated  in  (l)(b). 

FM  CP  revenue  requirement  =  0.0367  times 
$8,465,118  =  $310,670 

Continued 
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4.  Establishment  of  25  Percent  Revenue 

Ceiling 

35.  CXir  next  step  was  to  determine 
whether  reliance  on  actual  costs  to 
develop  FY  1997  regulatory  fees  would 
result  in  fees  which  were  too  disparate 
from  corresponding  FY  1996  fees.  As  a 
result  of  this  analysis,  we  proposed 
establishing  a  ceiling  of  25  percent  on 
the  increase  in  the  revenue  requirement 
of  any  service  over  and  above  the 
Congressionally  mandated  overall 
increase  in  the  revenue  requirement  and 
after  taking  into  consideration  changes 
in  payment  unit  counts. '^ 

36.  Because  Congress  has  increased 
our  overall  fee  collection  requirement, 
we  are  already  required  to  collect 
substantially  more  than  we  collected  in 
FY  1996.  Nevertheless,  capping  each 
service's  revenue  requirement  at  no 
more  than  a  25  percent  increase  would 
enable  us  to  begin  the  process  of 
realigning  fees  to  account  for  differences 
in  regulatory  costs.  As  we  noted  in  the 
NPRM,  we  are  not  suggesting  that  FY 
1997  fee  increases  be  limited  to  a  25 
percent  increase  over  FY  1996  fees.  The 
25  percent  increase  would  be  over  and 
above  the  revenue  which  would  be 
required  after  adjusting  for  the  projected 
FY  1997  payment  units  and  the 
proportional  share  of  the  21  percent 
increase  in  the  amount  that  Congress 
requires  us  to  collect.  Thus,  FY  1997 
fees  could  increase  by  more  than  25 
percent  over  FY  1996  fees.  Under  this 
methodology,  fees  could  actually 
increase  by  as  much  as  40%  or  more. 

37.  An  important  consideration  in 
establishing  a  revenue  ceiling  is  the 
impact  on  other  fee  payers.  Because  the 
Commission  is  required  to  collect 
$152,523,000  in  FY  1997  regulatory 
fees,  the  additional  revenue  that  would 
have  been  collected  from  classes  of 
licensees  subject  to  a  revenue  ceiling, 
instead  needs  to  be  collected  from 
licensees  not  subject  to  the  ceiling.  This 
results  in  a  certain  amount  of 
subsidization  between  fee  payer 
classes.'^  We  believe,  however,  that  the 


FM  Classes  A.  Bl,  and  C3  revenue  requirement 
=  0.3976  times  $8,465,118  =  $3,365,731 

FM  Classes  C.  Cl.  C2,  and  B  revenue 
requirement  =  0.5656  times  $8.465.1 18  = 
$4,787,871 

(3)  The  revenue  requirements  calculated  in  (2)  are 
inserted  in  Attachment  D  for  the  three  FM 
categories. 

••For  example,  the  regulatory  cost  associated 
with  the  Aviation  (Aircraft)  service  is  $934,905.  If 
no  change  were  made  to  this  service's  FY  1996 
regulatory  fee  ($3  per  year),  the  total  revenue 
collected  from  licensees  in  this  service  would  be 
only  $70,634  in  FY  1997,  a  shortfall  of  $864,271. 
Application  of  the  proposed  25  percent  revenue 
ceiling  to  this  service  results  in  a  capped  revenue 
ceiling  of  $88,293  ($70,634  x  125%). 

'*  Revenues  from  current  fee  payers  already  ofbet 
significant  costs  attributable  to  regulatees  exempt 


public  interest  would  best  be  served  by 
adopting  a  revenue  ceiling  because, 
otherwise,  several  entities  would  be 
subjected  to  unexpected,  substantial 
increases  which  could  severely  impact 
the  economic  well  being  of  these 
licensees.^" 

38.  SBC  Communications  Inc.  and 
Ameritech  submit  that  the  subsidization 
resulting  from  application  of  the  25% 
revenue  ceiling  is  unfoir  and  that  the 
phased-in  methodology  proposed  by  the 
Commission  has  the  effect  of  moving 
revenues  further  from  actual  costs  than 
they  would  be  without  the  ceiling, 
contrary  to  the  goal  of  eventually  having 
revenue  requirements  approximate 
actual  costs.  Both  suggest  that  the 
Commission  abandon  the  revenue 
ceiling  concept,  with  SBC  proposing 
that  the  Conunission  merely  apply  a 
uniform  21%  increase  to  all  regulatees' 
fees. 

39.  Regulation  of  interstate  telephone 
service  providers  accounts  for 
approximately  36%  of  all  Commission 
costs.  Therefore,  any  methodology 
which  employs  a  subsidization  feature, 
such  as  our  proposed  revenue  ceiling, 
will  impact  these  regulatees  to  a  greater 
extent  than  others,  at  least  in  the  short 
term.  As  other  fee  payers'  fees  approach 
amounts  that  bring  their  revenues  closer 
to  actual  costs,  as  our  phased-in  revenue 
ceiling  technique  would  do.  the  amount 
of  subsidization  required  of  fee  payers 
below  their  revenue  ceilings  (such  as 
those  common  carriers  providing 
interstate  telephone  service)  will 
steadily  decrease.  Thus,  in  the  long 
term,  subsidization  will  decrease  and 
revenue  requirements  for  all  services 
will  approach  actual  costs  (assuming 
other  factors,  such  as  the  total  amount 
that  Congress  requires  us  to  collect, 
remain  constant). 

40.  Additionally,  although  SBC  and 
Ameritech  are  correct  that  the  revenue 
requirement  proposed  for  FY  1997  for 
telephone  companies  providing 
interstate  toll  services  is  higher  than  the 


from  payment  of  a  fee  or  otherwise  not  subject  to 
a  fee  pursuant  to  Section  9(h)  of  the  Act  or  the 
Commission's  rules.  For  example.  CB  and  ship 
radio  station  uscts,  amateur  radio  licensees, 
governmental  entities,  licensees  in  the  public  safety 
radio  services,  and  all  non-profit  groups  are  not 
required  to  pay  a  fiee.  The  costs  of  regulating  these 
entities  is  borne  by  those  regulatees  subject  to  a  fee 
requirement. 

^  For  example,  the  following  illustrate  the  annual 
fees  that  would  be  in  effect  if  fees  were  cost-based 
without  application  of  a  revenue  ceiling: 

l-EOS— $2,412,025 

International  Public  Fixed  Radio  Stations — 
$6,750 

MDS/MMDS— $  1 ,025 

International  Bearer  Circuits — $25 

Marine  Coast  &  Ship  Stations — $30  (Total 
upfront  paymenl=$300) 

Aircraft — $45  (Total  upfront  payment=$450) 


total  costs  attributable  to  these 
companies,  revenues  are  only  up  6.5% 
from  what  they  would  be  if  FY  1996  fees 
remained  in  place.  Further,  proposed 
revenues  from  these  carriers  would 
increase  23%  over  the  applicable  FY 
1996  revenue  requirement  for  these 
entities,  comparing  well  with  the  overall 
21%  increase  in  fee  collections  ordered 
by  the  Congress  for  FY  1997. 
Additionally,  SBC's  proposal  to  set  fees 
at  amounts  21%  over  FY  1996  fee 
amounts  is  not  mathematically  sound. 
As  we  note  elsewhere  in  this  item, 
changes  to  payment  units  from  FY  1996 
to  FY  1997  must  be  taken  into 
consideration  when  determining  the 
eunount  of  revenue  that  would  be 
collected  from  one  year  to  the  next. 
Overall  increases  to  payment  unit 
estimates  from  one  year  to  the  next, 
even  without  changes  to  previous  year 
fee  amounts,  provides  additional 
revenue,  offsetting  to  some  extent,  any 
required  increase  to  overall  collections. 
On  the  other  hand,  any  reduction  in 
payment  units  requires  higher  fees  to 
offset  the  resultant  loss  of  revenue.  The    • 
application  of  a  percentage  increase  to 
either  prior  year  fee  amounts  or  prior 
year  revenue  requirements,  as  proposed 
by  SBC,  would  therefore  not  provide 
any  benefit  and  is  rejected  as  non-    ■■- 
workable  in  concept. 

41.  For  the  reasons  discussed  above, 
we  will  adopt  the  25%  revenue  ceiling 
proposed  in  the  NPRM.  Attachment  E 
contains  a  description  of  the  step-by- 
step  process  we  used  to  calculate 
adjusted  revenue  requirements  for  each 
fee  category  for  FY  1997,  including  the 
reallocation  of  revenue  requirements 
resulting  from  the  application  of  our 
revenue  ceiling.^' 

5.  Calculation  of  Fees 

42.  Once  we  determined  the  amount 
of  fee  revenue  needed  to  be  collected 
from  each  class  of  licensee,  we  divided 
the  individual  revenue  requirements  by 
the  number  of  associated  payment  units 
(and  by  the  license  term,  if  applicable. 


•'  Application  of  the  25%  ceiling  was 
accomplished  by  choosing  a  "target"  fee  revenue 
requirement  for  each  individual  fee  category.  This 
"target"  was  either  the  actual  calculated  revenue 
requirement  (for  those  categories  at  or  below  the 
25%  ceiling)  or,  in  cases  where  the  calculated 
revenue  exceeded  the  ceiling,  an  amount  equal  to 
the  ceiling.  The  shortfall  created  by  reducing  the 
revenue  requirement  of  those  whose  revenue 
requirement  exceeded  the  revenue  ceiling  was 
proportionately  spread  among  those  fee  categories 
whose  revenue  requirements  were  below  the 
ceiling.  This  computation  required  more  than  one 
round  of  adjustment  because  the  allocation  of  this 
revenue,  in  a  few  instances,  caused  the  new 
revenue  requirement  amount  to  exceed  the  25% 
.  ceiling.  After  two  iterations  (rounds),  all  the 
revenue  requirements  were  at  or  below  the  revenue 
ceiling.  See  Attachment  E. 
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for  "small"  fees)  to  obtain  actual  fee 
amounts  for  each  fee  category.  These 
calculated  fee  amounts  were  then 
rounded  in  accordance  ^ith  Section 
9(b)(3)  of  the  Act.  See  Attachment  E. 

E.  Other  Changes 

43.  In  our  NPRM,  we  proposed  several 
adjustments  to  our  fees  and/or  changes 
to  payment  procedures  based  upon  the 
public  interest  and  other  criteria 
established  in  47  U.S.C.  159(b)(3). 
Additionally,  we  received  several 
comments  and  suggestions  unrelated  to 
our  specific  proposals  contained  in  the 
NPRM. 

1.  Consolidation  of  Private  Microwave 
and  Domestic  Public  Fixed  Fee 
Categories 

44.  In  our  prior  fee  schedules,  we 
required  Private  Microwave  licensees  to 
pay  "small"  regulatory  fees,  in  advance, 
for  an  entire  license  term  at  the  time  of 
filing  an  initial,  renewal  or 
reinstatement  application.  Congress 
established  this  requirement  in  its 
statutory  fee  schedule.  47  U.S.C  159(g). 
In  contrast,  our  fee  schedules  and  the 
statutory  fee  schedule  have  required 
licensees  in  the  Domestic  Public  Fixed 
Service  category  to  file  an  annual 
"standard"  regulatory  fee.  Private 
Microwave  licensees  include  systems 
authorized  under  Part  101  of  the 
Commission's  rules  to  provide  point-to- 
point  telecommunications  services  to 
private  parties.  The  Domestic  Public 
Fixed  Service  comprises  several 
commercial  microwave  services, 
including  microwave  multiple  address, 
microwave  common  carrier  fixed, 
microwave  digital  electronic  message, 
and  microwave  local  TV  transmission.^^ 

45.  In  our  NPRM  at  Paragraph  23,  we 
stated  that  many  microwave  licensees 
had  expressed  confusion  concerning 
whether  to  submit  a  small  fee  or  a 
standard  fee.  We  noted  that  the 
operational  and  technical  characteristics 
of  private  microwave  and  commercial 
microwave  systems  are  similar.  Thus, 
we  proposed  to  consolidate  these  fee 
categories  into  a  single  Microwave 
category  for  FY  1997.  Only  one 
interested  party,  DCC  Carrier,  Inc.  (KC), 
commented  on  our  proposal.  IXC 
supports  our  proposal,  stating  that  not 
only  are  these  services  similar  in  their 
operationEd  and  technological 
characteristics,  but  that  our  regulatory 
oversight  of  these  services  is  identical. 


^Although  the  Multipoint  Distribution  Service 
(MDS)  and  the  Multicharuiel  Multipoint 
Distribution  Service  (MMDS)  were  originally 
grouped  with  Domestic  Public  Fixed  services,  we 
have,  since  FY  1995.  listed  them  separately  in  our 
Fee  Schedule. 


46.  Accordingly,  we  are  adopting  our 
proposal  to  establish  in  our  fee  schedule 
a  single  fee  category  covering  licensees 
in  both  the  Domestic  Public  Fixed 
Service  and  the  Private  Microwave 
Service.  As  we  have  noted,  these 
services  are  operationally  and 
technologically  similar,  and  we  agree 
with  KC  that  our  regulation  is 
essentially  the  same  for  these  services. 
Thus,  these  payers  would  be  subject  to 
payment  of  a  single  "small"  fee,  payable 
in  advance  for  the  entire  term  of  their 
license  when  filing  an  initial,  renewal, 
or  reinstatement  application.  Those 
licensees  that  paid  the  standard 
"annual"  regulatory  fee  per  station  in 
FY  1996  are  not  subject  to  a  fee  payment 
for  FY  1997  unless  they  file  a  new, 
renewal  or  reinstatement  application. 
The  regulatory  fee  for  Microwave 
licensees  for  FY  1997  will  be  $10  per 
license. 

This  new  fee  is  calculated  as  follows: 

(a)  From  Attachments  C  and  E: 

(1)  5,350  private  microwave  stations 
(units)  (Revenue  requirement  = 
$535,000) 

(2)  18,845  commercial  microwave/ 
public  fixed  stations  (units) 
(Revenue  requirement  =  $94,2251 

(b)  Converting  from  annual  payment 

("standard  fee  ")  to  license  term 

fayment  ("small  fee"): 
18,845  commercial  microwave 
units  divided  by  10  year  license 
term  =  1 ,885  commercial 
microwave  units  to  be  licensed  each 
year. 

(c)  Calculation  of  new  microwave  fee: 

The  sum  of  the  two  revenue 
requirements  divided  by  the  simi  of 
the  units  to  be  licensed  and  divided 
by  the  license  term  as  follows: 
(1)  (($535,000  +  $94,225)  divided  by 
(5,350  +  1,885))  divided  by  10  years 
=  $8.70. 

(d)  Round  fee  to  the  nearest  five  dollars 

=  $10  (47  U.S.C  159(b)(2)). 

2.  Commercial  AM/FM  Radio 

47.  In  our  NPRM  to  establish 
regulatory  fees  for  FY  1996,  we  stated 
that  we  "were  particularly  interested  in 
a  proposal  which  would  associate 
population  density  and  service  area 
contours  with  license  data"  and  we 
requested  interested  parties  to  propose 
alternatives  for  assessment  of  AM  and 
FM  fees.  Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1996, 
FCC  96-153,  at  Paragraphs  20-t21  (April 
9, 1996),  61  FR  16432  (April  15,  1996). 
In  response,  the  Montana  Broadcaster's 
Association  (Montana)  filed  comments 
proposing  an  AM  Mid  FM  fee  structure 
based  on  class  of  station  and  relative 
market  size.  However,  we  decided  not  to 
take  any  action  on  Montana's  proposal 


until  we  had  an  opportunity  to  more 
extensively  evaluate  its  impact  on  AM 
and  FM  licensees.  Assessment  and 
Collection  of  Regulatory  Fees  for  Fiscal 
Year  1996,  FCC  96-295,  at  Paragraphs 
23-29,  July  5,  1996,  61  FR  36629  (July 
12, 1996). 

48.  We  issued  a  Notice  of  Inquiry 
(NOI)  to  determine  if  it  would  be 
feasible  to  utilize  both  market  size  and 
class  of  station  to  assess  annual 
regulatory  fees  on  commercial  AM  and 
FM  broadcast  radio  stations.  See 
Amendment  of  Part  1  of  the 
Commission's  Rules  Pertaining  to  the 
Schedule  of  Annual  Regulatory  Fees  for 
Mass  Media  Services,  FCC  96—422, 
released  November  6,  1996,  61  FR  59397 
(November  22,  1996).  In  response  to  the 
NOI,  Montana  filed  a  proposal  which 
would  group  radio  markets  by  Arbitron 
market  size,  with  the  fee  for  each  market 
group  predicated  on  the  ratios  that 
Congress  initially  established  in  Section 
9(g)  of  the  Act  (47  U.S.C.  159(g))  for 
assessing  fees  for  licensees  of  television 
stations  serving  different  sized  markets 
The  National  Association  of 
Broadcasters  ("NAB")  also  submitted  a 
proposal  under  which  stations  would 
pay  a  fee  determined  not  only  by  class, 
but  by  population  served,  irrespective  of 
the  market  in  which  they  are  located. 
However,  we  identified  several 
problems  with  each  proposal  that 
needed  to  be  resolved,  and  our  FY  1997 
NPRM  invited  interested  parties  to 
comment  on  the  NAB  and  Montana 
proposals,  as  well  as  on  any  alternative 
method  for  assessing  radio  station  fees. 
All  relevant  comments  received  by  the 
Commission  in  response  to  the  NPRM 
support  the  NAB  or  Montana  proposal 
or  some  variation  thereof  As  discussed 
below,  the  fee  mechanism  we  are 
adopting  utilizes  the  best  features  of  the 
NAB  proposal,  while  correcting  its 
defects. 

49.  Neither  the  Montana  nor  the  NAB 
proposal  providaan  ideal  method  of 
assessing  radio  station  fees.  For 
example,  the  Arbitron  rankings,  relied 
on  by  Montana,  are  incomplete  for 
several  markets.  Markets  are  only 
ranked  if  a  sufficient  niimber  of  stations 
located  within  the  market  subscribe  to 
the  Arbitron  service,  and  a  station  may 
be  placed  in  a  market  if  it  competes 
widi  market  stations  even  though  it  may 
not  be  physically  located  in  a  major 
metropolitan  area  within  the  market,  or 
it  may  be  placed  in  a  market  based  on 
data  collected  during  a  promotional 
programming  period  which  is  not 
reflective  of  normal  operations. 
Similarly.  NAB's  proposal  is  flawed 
because  the  database  on  which  NAB  s 
fee  schedule  is  based  contains  more 
than  800  errors,  ommissions,  erroneous 
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station  classes,  duplicate  records,  non- 
profit or  non-commercial  stations 
(which  are  exempt  from  payment  of 
regulatory  fees),  incorrect  call  letters, 
"silent"  stations,  and  Canadian  stations. 

50.  Nevertheless,  we  fully  agree  that 
using  population  to  assess  radio  station 
fees  is  an  improvement  over  the  current 
method  for  assessment  of  AM  and  FM 
fees,  assuming  a  systematic  schedule 
can  be  developed  using  accurate 
population  class  of  station  data.  The 
NAB  proposal  to  use  population  within 
a  station's  area  of  coverage  offers  greater 
specificity  and  flexibility  than  our 


current  method  of  assessing  these  fees.^' 
To  obtain  an  accurate  data  base  to 
implement  such  an  improved  fee 
methodology,  we  corrected  NAB's 
database,  using  the  Commission's  own 
records,  including  official  station  files. 
The  resulting  compilation  of  stations, 
based  on  official  Commission  records 
and  the  population  coverage  data 
provided  to  the  Commission  by  NAB, 
provided  an  accurate  starting  point  for 
developing  the  improved  AM/FM  fee 
schedule. 

51.  We  next  calculated  the  individual 
revenue  requirements  and  resultant  fees 


for  each  class  of  station  (e.g.,  AM  Class 
A  or  FM  Classes  C,  Cl,  C2  &  B)  under 
our  existing  methodology  for  assessing 
radio  station  fees  as  shown  in 
Attachment  E.  In  order  to  consider  both 
population  and  class  of  station,  we  then 
multiplied  that  fee  by  the  population 
served  to  determine  the  weighted 
population.  The  weighted  approach  also 
streamlines  the  schedule  by  allowing  us 
to  combine  AM  and  FM  stations  into  a 
single  "radio"  category.  The  following 
table  is  a  representative  illustration  of 
how  we  determined  the  weighted 
population  for  each  station. 


Station 


(a) 


#1— AM  Class  A 
#2— AM  Class  A 
*3— AM  Class  B 
#4— AM  Class  C 
«5— AM  Class  0 
#6— FM  Group  I  . 
#7— FM  Group  II 
#»-FM  Group  II 


Computed 
FY  1997  fee 

(from  at- 
tachment E) 


(b) 


$1,725 

1.725 

950 

300 

480 

1,725 

1,150 

1,150 


1990  census 
population 
coverage  (not 
actual  data — 
for  illustration 
only) 

(c) 


1.000,000 

50.000 

1,000,000 

50,000 

100,000 

5,000.000 

7.500,000 

5,000 


Weighted  popu- 
lation 
(b)  times  (c) 


(d) 


1,725,000,000 

86,250,000 

950,000.000 

19,500.000 

48,000.000 

8,625.000.000 

8.625.000.000 

5.750.000 


52.  Our  next  step  was  to  sort  the  data  by  compiling  a  list  of  every  AM  and  FM  station  in  descending  order 
by  weighted  population.  The  following  illustration  indicates  how  the  stations  represented  by  each  group  in  the  above 
chart  would  be  ranked  by  weighted  average: 


Station 


(a) 


#6 — FM  Group  I  . 
#7— FM  Group  II 
#1— AM  Class  A 
#3— AM  Class  B 
#2— AM  Class  A 
#5— AM  Class  D 
#4— AM  Class  C 
»8— FM  Group  II 


Computed 
FY  1997  fee 

(from  at- 
tachment E) 


(b) 


$1,725 

1.150 

1.725 

950 

1.725 

480 

390 

1.150 


1990  census 
population 
coverage  (not 
actual  data— 
for  illustration 
only) 

(c) 


5.000.000 

7.500.000 

1.000.000 

1,000,000 

50,000 

100,000 

50.000 

5.000 


Sorted  weighted 

population  (b) 

times  (c) 


(d) 


8.625,000,000 

8,625.000.000 

1 ,725,000,000 

950,000.000 

86.250,000 

48.000,000 

19.500.000 

5,750,000 


53.  Next,  we  determined  actual  fees 
for  each  station.  The  simplest  method 
appeared  to  be  one  which  used  a  "per 
population"  average  cost  applied  to  the 
weighted  populations.  To  test  this 
approach,  we  divided  the  sum  of  all  the 
individual  revenue  requirements  (from 


Attachment  E  as  applied  to  each  station 
like  the  ones  in  column  (b)  in  the  table 
above)  by  the  sum  of  all  the  individual 
populations.  This  "per  pop"  cost  factor 
was  then  multiplied  by  each  weighted 
population  to  calculate  a  luiique  fee  for 
each  station.  Unfortunately,  this 


particular  methodology  resulted  in  an 
unwieldy  and  unacceptable  range  of 
fees.  On  a  pure  per  weighted  population 
basis,  fees  would  range  from  a  high  of 
$34,435  for  a  Class  B  FM  station  in  New 
York,  with  the  highest  weighted 
population,  to  a  low  of  $0.06  for  a  Class 


• '  DataWorld  MediaXperl  Service  prepared  for 
NAB  a  calculation  of  the  signal  coverage  for  each 
station,  and  overlaid  this  data  onto  1990  decennial 
census  population  data  to  estimate  the  population 
contained  within  each  station's  signal  coverage 
area.  For  each  AM  station,  estimated  soil 
conductivity  data  was  retrieved  for  each  of  360 
radial  azimuths  around  the  transmitter  site,  the 
standard  horizontal  plane  radiation  pattern  was 


calculated  and  any  p^tinent  pattern  augmentations 
applied,  and  the  disiancu  to  the  1  mV/m  field 
strength  contour  for  each  of  the  360  radials  was 
calculated  using  the  appropriate  propagation  curves 
and  the  FCC  equivalent  distance  method  For  each 
FM  station,  terrain  averages  were  calculated  from 
the  uses/DMA  3  arc  second  terrain  database  for 
each  of  360  radial  azimuths,  the  HAAT  was 
calculated  using  the  height  of  the  center  o(  radiation 


AMSL  and  processed  with  FM  contour  calculation 
software,  pertinent  directional  antenna  information 
was  applied,  and  the  distance  to  the  60  dBuV/m 
contour  was  calculated  using  the  appropriate  FCC 
Ft 50.50)  curves.  For  both  AM  and  FM.  the  distance 
to  contour  data  was  applied  to  population  counting 
software  using  1990  census  data  to  determine  the 
total  population  within  each  station's  coverage  area. 
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A  FM  station  in  Ludlow.  CA,  with  the 
lowest  weighted  population. 

54.  Therefore,  as  an  alternative  to  a 
piu«  weighted  population  fee 
assessment  methodology,  we  designed  a 
schedule,  similar  to  the  Montana  and 
NAB  proposals,  which  would  place 
stations  in  wide  bands  with  different 
fees  for  each  band.  We  established  the 
ranges  for  the  schedule  by  first  deciding 
on  minimum  and  maximum  fee 
amounts.  In  setting  a  minimum  fee,  we 
decided  that  it  should  be  no  less  than 
the  AM  Construction  Permit  fee  which 
we  calculated  in  Attachment  E  to  be 
$195.  Therefore,  we  set  the  lowest  radio 
fee  at  $200.  In  setting  a  maximum  fee, 
we  compared  the  maximum  radio  fee 
contained  in  Public  Law  103-66  for  FY 
1994  ($900)  and  the  total  revenue 
requirement  for  FY  1994  ($60.4  million) 
to  the  current  FY  1997  revenue 
requirement  ($152.5  million),  and 
calculated  that  a  station  which  paid 
$900  in  1994  would  now  be  subject  to 
a  fee  of  $2,272.  Because  this  would 
represent  an  unacceptably  large  increase 
in  fees  for  many  fee  payers,  we  decided 
to  limit  the  maximum  fee  to  $2,000.  At 
the  same  time,  we  decided  to  expand 
the  number  of  actual  fee  classifications 
from  the  existing  six  (four  AM  and  two 
FM)  to  ten.  This  allowed  us  to  establish 
fee  classifications  in  $200  increments, 
with  each  increment  containing  the 
same  number  of  stations,  resulting  in  a 
more  equitable  fee  schedule  while 
keeping  the  size  of  the  schedule 
relatively  manageable.  2'*  The  resulting 
schedule  of  regulatory  fees  for  radio 
stations  (both  AM  and  FM)  is: 


Classification 
group 

Numt>er  of 
stations 

Fee 

1  

2  

3  „„. 

4  

5  „.... 

6  

7  __ 

1019 

1019 

1019 

1019J 

1019 

1019 

1019 

1019 

1019 

1018 

$2,000 
1,800 
1,600 
1,400 
1,200 
1,000 
800 

8  

9 

10 

600 
400 
200 

55.  This  schedule,  which  we  adopt 
today,  results  in:  (1)  Same  class  stations 
in  different  size  cities  generally  having 
different  fees,  (2)  different  class  stations 
in  the  same  city  generally  having 
different  fees,  and  (3)  same  class 
stations  in  the  same  city  generally 
having  the  same  fee.  In  addition,  it  is 
generally  true  that  in  using  this 
methodology:  (1)  Larger  stations  and 
those  located  in  larger  metropolitan 


^'The  number  of  stations  is  not  exactly  divisible 
by  10.  leaving  group  10  with  one  less  station  than 
the  other  groups. 


areas  tend  to  be  assessed  higher  fees  and 
(2)  small  stations  and  those  located  in 
rural  areas  tend  to  be  assessed  lower 
fees.  This  fee  schedule  we  have  adopted 
thus  achieves  the  objectives  of  both  the 
NAB  and  Montana  proposals  by 
assessing  fees  based  on  class  of  station 
and  populations  served,  thereby 
providing  a  fair  and  equitable  means  of 
distinguishing  between  stations  located 
in  metropolitan  areas  and  those  located 
in  rural  areas.  Moreover,  if  a  licensee 
believes  that  it  has  been  improperly 
placed  in  a  particular  fee  classification 
group  or  that  it  will  suffer  undue 
financial  hardship  from  the  fee 
assessment,  our  rules  provide  for 
waiver,  reduction  or  deferral  of  a  fee  as 
described  in  §  1.1166  of  our  rules.  47 
U.S.C  1.1166. 

56.  This  methodology  also  requires 
that  the  Commission  inform  radio 
station  licensees  as  to  their  exact  fee 
obligation.  A  Public  Notice  listing  each 
station's  call  letters,  location, 
population,  and  the  required  fee  will  be 
mailed  to  each  licensee.  The  same 
information  will  also  be  available  at  our 
internet  web  site  (http://www.fcc.gov). 
Interested  parties  may  also  obtain  their 
applicable  fee  amount  for  FY  1997  by 
calling  the  FCC's  National  Call  Center  at 
1-888-225-5322.  We  have  also 
provided  detailed  payment  information 
for  each  radio  station  as  Attachment  K 
to  this  Report  and  Order  and  will 
publish  this  list  in  the  Federal  Register 
upon  completion  of  this  rulemaking. 

3.  Personal  Communications  Service 
(PCS) 

57.  Our  FY  1996  Report  and  Order 
deferred  assessing  a  regulatory  fee  upon 
licensees  in  the  Personal 
Communications  Service  ("PCS") 
because  PCS  was  in  a  very  early  start- 
up phase  of  operations.  See  FY  1996 
Report  £uid  Order  at  Appendix  F, 
Paragraph  15.  However,  in  our  NPRM,  at 
Paragraph  38,  we  proposed  to  initiate 
the  PCS  fee  since  sufficient  PCS  systems 
are  now  in  operation  to  justify  inclusion 
of  PCS  licensees  among  those  licensees 
assessed  a  Commercial  Mobile  Radio 
Services  (CMRS)  fee  for  FY  1997.  We 
received  no  comments  specifically 
addressing  whether  or  not  PCS  licensees 
should  be  subject  to  a  regulatory  fee  for 

»FY  1997.  Since  PCS  systems  now  are  in 
operation,  we  have  decided  to  require 
PCS  licensees  to  submit  regulatory  fees 
in  FY  1997,  as  described  below. 

4.  Commercial  Mobile  Radio  Services 
(CMRS) 

58.  In  oiu:  FY  1996  Report  and  Order, 
we  discussed  a  proposal  submitted  by 
Destineer,  Inc.,  a  PCS  licensee,  that  we 
establish  a  CMRS  Messaging  Service  fee 


category  to  replace  our  CMRS  One- Way 
Paging  fee  category.  See  FY  1996  Report 
and  Order  at  Paragraph  22.  Destineer 
stated  that,  with  the  exception  of  two- 
way  paging  services,  our  CMRS  Mobile 
Services  fee  category  includes  only 
broadband  services  which  provide  two- 
way  interactive  voice  communications. 
Destineer  recommended  establishing  a 
CMRS  Messaging  Service  to  include  all 
narrowband  services,  including  two- 
way  paging  services.  We  invited 
interested  parties  to  file  comments  on 
Destineer's  proposal  or  to  propose 
alternative  methods  to  assess  CMRS  fees 
for  FY  1997.  We  were  particularly 
interested  in  the  number  of  estimated 
payment  units  associated  with  any 
alternative  proposal  and  the  impact  the 
proposed  change  would  have  on 
projected  revenues.  See  FY  1997  NPRM 
at  Paragraph  39. 

59.  In  its  comments.  RAM  Mobile 
Data  USA  Limited  Partnership  (RMD) 
supports  establishing  a  new  CMRS 
Messaging  Service  fee  category  and 
urges  that  the  distinction  between  our 
CMRS  fee  categories  rest  on  whether  the 
licensee  provides  voice  services  or  non- 
voice  services.  Paging  Network.  Inc. 
(PageNet)  also  supports  establishing  a 
CMRS  Messaging  Service, 
recommending  that  narrowband  PCS 
services  be  included  in  the  new  fee 
category  along  with  paging  and  similar 
services.  The  Personal  Communications 
Industry'  Association  (PCIA),  supported 
by  Arch  Commimications  Group,  Inc. 
(Arch),  requests  that  two-way  paging 
and  other  services  similar  to  paging 
services  be  assessed  the  same  regulatory 
fee  as  one-way  paging.  No  party 
su\)mitted  estimates  of  the  niunber  of 
payment  units  subject  to  a  CMR.S  fee. 

60.  We  are  persuaded  from  the 
comments  that  a  revision  of  our  CMRS 
fee  categories  to  distinguish  broadband 
mobile  services  from  narrowband 
services  would  serve  the  public  interest. 
Therefore,  we  will  amend  our  fee 
schedule  to  replace  our  CMRS  One- Way 
Paging  fee  category'  with  a  new  CMRS 
Messaging  Services  fee  category.  The 
distinguishing  characteristic  between 
the  CMRS  Mobile  Services  fee  category 
and  the  CMRS  Messaging  Services  fee 
category  will  be  the  amount  of 
bandwridth  that  we  have  authorized.  Our 
bandwidth  distinction  is  consistent  with 
the  fee  schedule  enacted  by  Congress 
and  by  our  own  prior  fee  schedules  that 
assess  fees  based  upon  the  quality  of  the 
chaimels  provided  to  licensees.  See  47 
U.S.C.  159(g) 

61.  Specifically,  Congress  in  its 
statutory  fee  schedule  distinguished 
between  licensees  that  we  authorized  to 
provide  exclusive  use  services  and  those 
we  authorized  to  provide  only  shared 
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use  services.  Section  (g)  assesses  a 
higher  fee  upon  licensees  of  exclusive 
use  spectrum  than  upon  licensees  of 
less  valuable  shared  use  spectrum. 
Similarly,  the  statutory  fee  schedule 
established  fees  for  broadcast  licensees 
that  consider  the  type  of  service  and 
class  of  service  authorized.  Moreover, 
since  we  established  the  fee  program, 
our  fee  schedules  have  adhered  to 
Congress'  principle  that  our  fee 
categories  are  to  be  based  on  the 
authorization  provided  to  a  licensee 
rather  than  the  use  a  particular  licensee 
makes  of  its  authorized  spectrum.  As 
such,  our  fee  schedule  for  CMRS  will 
not  consider  the  particular  use  made  of 
a  licensee's  spectrum  and  will  consider 
the  nature  of  services  offered  only  to  the 
extent  that  services  offered  on 
broadband  spectrum  and  services 
offered  on  narrowband  spectrum  will  be 
subject  to  different  categories  of  fee 
payment.  Thus,  licenses  authorizing 
operations  on  broadband  spectrum  will 
be  subject  to  the  CMRS  Mobile  Services 
fee,  regardless  of  the  services  offered  on 
that  spectrum  by  the  licensee.  Fuither, 
licenses  authorizing  the  provision  of 
services  on  narrowband  spectrum  will 
be  subject  to  the  CMRS  Messaging 
Services  fee,  regardless  of  the  services 
offered  on  that  spectnun.  It  should  also 
be  noted  that  our  NPRM  inadvertantly 
placed  CMRS  licensees  operating  in  the 
220-222  MHz  and  intercormected 
Business  Radio  Services  in  the  CMRS 
Mobile  Services  fee  category.  Both 
should  be  included  in  the  CMRS 
Messaging  Services  fee  category.  See 
Attachment  H.  paragraph  15. 

62.  In  implementing  this  revision,  we 
must  recompute  the  revenue 
requirements  and  fees  attributable  to  the 
two  CMRS  categories.  Revenue  required 
from  narrowband  services  (PCS  and 
two-way  paging)  must  be  subtracted 
from  the  CMRS  Mobile  Services 
category  and  added  to  the  one-way 
paging  category  (to  be  renamed  the 
CMRS  Messaging  Services  category). 
The  required  calculations  to  achieve 
this  result  are  shown  below: 
(1)  Determination  of  revised  payment 
unit  estimates 

(a)  CMRS  Mobile  Services  payment 
units  (from  Attachment  C)  = 
47.300,000 

Subtract:  Reclassified  Narrowband 

PCS/Two-way  Paging  payment 

units  =  150,000='' 
Equals:  Revised  CMRS  Mobile 

Services  payment  units  = 

47,150,000 

(b)  CMRS  One-Way  Paging  payment 
units  (from  Attachment  C)  = 
40,850,000 


"  Based  od  Commission  estimates. 


Add:  Reclassified  Narrowband  PCS/ 

Two-way  Paging  payment  units  = 

150,000 
Equals:  Revised  CMRS  Messaging 

Services  payment  units  = 

41,000,000 

(2)  Determination  of  revised  revenue 

requirements 
(a)  CMRS  Mobile  Services  revenue 

requirement  (from  Attachment  E)  = 

$11,352,000 
Subtract:  Reclassified  Narrowband 

PCS/Two-way  Paging  revenue 

requirement  (150,000  payment 

imitsxS  .24)  =  $36,000 
Equals:  Revised  CMRS  Mobile 

Services  revenue  requirement  = 

$11,316,000 
Cb)  CMRS  One-way  Paging  revenue 

requirement  (from  Attachment  E)  = 

$1,225,500 
Add:  Reclassified  Narrowband  PCS/ 

Two-way  Paging  revenue 

requirement  (&om  2(a)  above)  = 

$36,000 
Equals:  Revised  CMRS  Messaging 

Services  revenue  requirement  = 

$1,261,500 

(3)  Determination  of  revised  fee  amount 
(a)  CMRS  Mobile  Services  fee  = 

revised  revenue  requirement/ 
revised  payment  units  (i.e.. 
$11,316,000/47.150.000  units)  ==  $ 
.24/unit  (no  change  in  fee) 
("b)  CMRS  Messaging  Service  fee  = 
revised  revenue  requirement/ 
revised  payment  units  (i.e., 
$1,261,500/41,000,000  units)  =  $ 
.03/unit  (no  change  in  fee) 

63.  Finally,  RMD,  Pagenet  and  PCIA 
contend  that  CMRS  licensees  that  have 
converted  from  private  to  commercial 
service  should  not  be  required  to  pay 
regulatory  fees  twice  for  the  same  time 
period,  once  as  a  PMRS  licensee  and 
again  as  a  CMRS  licensee.  The  parties 
note  that  our  NPRM  did  not  address  the 
issue  of  refunds  and  ask  for  clarification 
in  order  to  avoid  double  payments  by 
certain  CMRS  licensees. 

64.  In  our  FY  1996  Report  and  Order 
at  Paragraph  21,  we  stated  that  our  rules 
provide  that  a  licensee  is  entitled  to  a 
refund  of  an  advance  payment,  upon 
request,  whenever  we  "adopt  new  rules 
that  nullify  a  license  or  other 
authorizaUon."  47  CFR  1.1159(2)(i). 
Therefore,  any  licensee  that  has 
converted  from  PMRS  to  CMRS  and  has 
paid  fees  in  advance  for  a  period  of 
years  may  file  a  request  for  refvmd,  pro- 
rated for  the  number  of  remaining  years 
in  the  initial  PMRS  license  term. 
Detailed  refund  procedures  will  be 
issued  separately  by  public  notice,  by 
the  Managing  Director  pursuant  to 
delegated  authority. 


5.  Intelsat  and  Inmarsat  Signatories 

65.  In  our  NPRM,  we  proposed  to 
charge  a  Signatory  fee  to  cover  the  costs 
for  FY  1997  of  Commission  regulatory 
activities  associated  with  Comsat's  role 
as  U.S.  Signatory  to  INTELSAT  and 
INMARSAT.  On  May  30,  1997,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  vacated  our 
decision  to  charge  Comsat  a  Signatory 
fee  for  FY  1996.  COMSAT  Corporation 
V.  Federal  Communications 
Commission,  Case  No.  96-1325  (May  30. 
1997  D.C.  Cir.).  Accordingly,  we  will 
not,  at  this  time,  assess  a  fee  to  recover 
the  costs  of  our  regulatory  activities  in 
connection  with  Comsat's  role  as  U.S. 
Signatory.  ^* 

6.  Non-Common  Carrier  International 
Bearer  Circuits 

66.  International  bearer  circuit  fees 
have  been  assessed  upon  domestic  and 
international  common  carriers  only.  In 
its  comments  responding  to  proposals 
contained  in  our  FY  1996  NPRM, 
Comsat  contended  that  payment  of 
international  bearer  circuit  fees  should 
be  expanded  to  non-common  carriers 
providing  international  bearer  circuits 
directly  to  end  users.  In  our  FY  1996 
Report  and  Order,  we  declined  to 
expand  collection  of  international 
bearer  circuit  fees  to  these  entities 
because  we  lacked  appropriate  data 
required  to  calculate  a  fee  applicable  to 
bearer  circuits  provided  directly  to  end 
users  over  non-common  carrier 
domestic  and  international  facilities. 
We.  therefore,  proposed  in  our  FY  1997 
NPRM  to  assess  the  international  bearer 
circuit  fee  only  on  domestic  and 
international  common  carriers  in  FY 
1997.  However,  we  invited  interested 
parties  to  comment  on  Comsat's 
proposal.  We  were  especially  interested 
in  information  concerning  the  number 
of  bearer  circuits  provided  directly  to 
end  users  over  non-common  carrier 
domestic  and  international  facilities. 

67.  We  received  comments  from 
Comsat.  Columbia  and  PanAmSat 
concerning  Comsat's  proposal  to  extend 
the  bearer  circuit  fee  to  all  non-common 
carriers  providing  international  bearer 
circuits  to  end  users.  Comsat  argues  that 
the  circuits  provided  by  non-common 

^carrier  satellites  are  functionally 
identical  to  those  provided  by  common 
carriers.  Comsat  further  argues  that  the 
bearer  circuit  fee  is  not  intended  to 
recover  the  costs  of  benefits  received  by 
particular  entities,  but  to  recover  the 
costs  of  the  FCC's  regulatory  activities. 
As  such,  the  non-common  carriers 
should  be  required  to  contribute  their 


^'Signatory  oversight  activities  represent 
approximately  7.ft%  of  all  international  costs. 
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share  to  the  recovery  of  such  costs, 
PanAmSat,  on  the  other  hand,  argues 
that,  whether  or  not  non-common 
carrier  bearer  circuits  are  identical  to 
common  carrier  circuits  as  a  technical 
matter,  they  do  not  impose  equivalent 
regulatory  burdens  because  they  are  not 
subject  "to  the  full  panoply  of  "Title  11 
regulation."  Similarly,  Columbia  argues 
that  non-common  carriers  are  not 
regulated  and  do  not  impose 
administrative  costs  on  the  Commission. 
As  a  result,  Columbia  argues  that  it  is 
"axiomatic"  that  regulatory  fees  cannot 
be  charged  for  activities  that  are  not 
subject  to  the  full  range  of  Title  II 
regulation  that  applies  to  common 
carriers.  None  of  the  respondents 
provided  information  concerning  the 
niunber  of  circuits  the  non-common 
carriers  provided  directly  to  end  users. 

68.  We  agree  with  Comsat  that 
international  bearer  circuits  provided  by 
non-common  carriers  are  technically 
identical  to  bearer  circuits  provided  by 
common  carriers.  We  also  agree  with 
PanAmSat  and  Columbia  that  the 
offerings  of  non-common  carrier 
satellite  providers  are  not  subject  to 
Title  n  regulation.  The  same,  however, 
can  be  said  of  operators  of  non-common 
carrier  undersea  cable  systems,  which 
are  also  exempted  from  Title  11 
regulation,  and  even  of  non-dominant 
common  carriers  that  we  have  exempted 
fitjm  many  Title  II  regulations.  Yet  non- 
common  carrier  imdersea  cable 
operators  and  non-dominant  common 
carriers  have  been  subject  to  the  bearer 
circuit  fee  since  we  established  our 
regulatory  fee  program.  See  FY  1994 
Report  and  Order  at  Paragraph  98.  In 
addition,  regulatory  fees,  such  as  the 
international  bearer  circuit  fees,  are  not 
intended  to  recover  only  the  costs  of 
Title  II  regulation.  Those  Title  II  costs 
are  recovered,  in  part,  by  separate  fees 
which  recover  the  costs  of  processing 
applications  to  provide  common  carrier 
services  pursuant  to  Section  214  of  the 
Act  and  the  costs  of  our  review  of  tariff 
filings  imposed  under  Section  8  of  the 
Communications  Act.^''  In  contrast, 
Section  9  regulatory  fees,  of  which  the 
bearer  circuit  fee  is  an  example,  recover 
the  costs  of  our  enforcement,  policy  and 
rulemaking,  user  information  and 
international  activities. 

69.  It  is  necessary  for  the  Conunission 
to  maintain  these  activities  as  part  of  its 
overall  mission  and,  under  Section  9  of 
the  Act,  it  is  necessary  for  the 
Commission  to  assess  regulatory  fees  to 
recover  the  cost  of  those  activities.  For 
example,  the  international  bearer  circuit 
fee  is  designed  to  recover  many  of  the 
costs  of  the  Commission's  International 


Bureau's  enforcement,  rulemaking  and 
representation  activities.  All  entities 
that  engage  in  international 
telecommunications  benefit  from  the 
fact  that  the  Conunission  maintains  an 
enforcement  mechanism  to  protect  them 
from  those  who  violate  the 
Communications  Act.  Similarly,  all 
entities  that  engage  in  international 
telecommunications  benefit  from  the 
Commission's  rulemaking,  public 
information  and  international 
representation  activities.  And  each  must 
help  to  defray  the  Commission's  costs  in 
maintaining  the  capability  to  carry  out 
those  activities,  even  though  it  is  not 
easy  to  predict  in  advance  who  will 
specifically  benefit  from  those  activities. 

70.  It  is  now  appropriate  to  begin  to 
collect  the  fee  from  such  entities. 
Although  non-common  carrier  systems 
have  not  been  subject  to  Title  11 
regulation,  their  provision  of  bearer 
circuits  have  imposed,  particularly  in 
recent  years,  far  greater  regulatory 
burdens  on  the  Commission.  We 
initially  exempted  non-common  carrier 
satellite  operators  from  Title  11 
regulation  because  their  proposed 
service  offerings  were  sufficiently 
different  from  those  of  common  carriers 
that  they  could,  in  some  sense,  be  said 
not  to  be  in  direct  competition.  For 
example,  they  proposed  not  to  offer 
voice  services,  but  only  bearer  circuits 
that  would  not  be  interconnected  with 
the  public  switched  network  and  that 
would  be  offered  only  on  a  sale  or  long 
term  lease  basis.  As  a  result,  their  initial 
license  prohibited  them,  or  their 
customers,  from  connecting  circuits 
provided  over  non-common  carrier 
satellite  systems  with  the  public 
switched  telephone  network  (PSN).^*  In 
addition,  we  narrowly  limited  thefr 
service  offerings  to  the  sale  or  lease  of 
bulk  capacity;  that  is,  the  right  to  use 
capacity  for  the  life  of  the  satellite  or 
leasing  them  capacity  for  a  term  of  one 
year  or  longer — restrictions  not  imposed 
on  common  carriers.  ^9  Under  such 
restrictions,  we  concluded  that  these 
carriers  would  require  little  Commission 
regulatory  oversi^t. 

71.  The  operations  and  offerings  of 
the  non-common  carrier  satellite 
providers  have  in  recent  years  changed 
significantly,  however,  and  we  expect 
that  these  carriers  will  propose  even 


fiuther  expansions  of  these  types  of 
offerings  in  the  future.  For  example,  we 
no  longer  restrict  the  number  of  circuits 
common  carriers  can  use  in  non- 
common  carrier  satellite  systems.^  The 
non-common  carrier  satellite  providers 
have  requested  and  obtained  approval 
for  the  removal  of  the  restriction 
limiting  their  provision  of  capacity  on  a 
sale  or  long-term-lease  basis."  Finally, 
we  eased  the  ban  on  connecting  their 
circuits  to  the  public  switched  network 
and,  effective  Januarj'  1,  1997,  we 
eliminated  the  restriction  altogether. '^ 
The  net  result  of  these  activities  has 
been  a  greatly  increased  demand  for 
these  services  and  operations  that 
increasingly  resemble  those  of  the 
common  carriers  with  whom  they 
compete.  Thus,  the  steady  expansion  of  ■ 
services  offered  by  the  non-common 
carrier  satellite  operators  has  greatly 
increased  the  need  for  our  oversight  of 
their  commercial  activities  and  imposed 
a  greater  burden  on  our  staff  and  other 
res<_  irces.  Thus,  although  we  have  n  * 
ii  V."  past  required  these  providers  to 
pay  tne  international  bearer  circuit 
regulatory  fees,  we  conclude  that  it  is 
now  appropriate  to  impose  the  fee.  due 
to  these  satellite  providers  extensive 
participation  in  services  once  reserved 
to  the  common  carriers  and  private 
undersea  cable  operators  and.  in 
particular,  to  the  important  role  they 
now  play  in  the  provision  of 
international  bearer  circuits. 

72.  We  have  noted  in  the  past  tliat  we 
do  not  have  information  concerning  the 
exact  number  of  non-common  carrier 
bearer  circuits  offered  to  the  public 
Neither  Comsat  nor  the  non-common 
carriers  offered  us  such  information.  We 
do.  however,  have  available  data 
concerning  circuits  offered  directly  to 
end  users  by  satellite  operators  and  by 
Comsat.  Based  on  this  information,  it 
appears  that  there  were  approximately 
100.000  active  circuits  offered  by  non- 
common  carriers  in  1996.  We  propose  to 
incorporate  these  estimates  into  our 
payment  unit  estimates  for  bearer 


"47U.S.C.  158(1996). 


^'  Establishment  of  Satellite  Systems  Providing 
International  Communications.  101  F.C.C.2d  1046 
1 1 985 K" Separate  Systems  Decision"],  recon.,  61 
RR2d  649  (1986).  further  recon.,  1  F.C.C.  Red  439 
(1986). 

"Establishment  of  Satellite  Systems  Providing 
International  Communications.  101  F.C.C. 2d  1046 
(1985)("Separate  Systems  Decision"),  recon..  61 
RR2d  649  (1986),  hirther  recon..  1  F  C.C.  Red  439 
(1986).  51  FR  44478  (December  10.  1986). 


*See,  e.g..  SlreamliniD^  the  Internationa]  Section 
214  Authorization  Process  and  Tariff  Requirements. 
11  FCC  Red  12884. 12900-1(1996).  61  FR  15724 
(April  9.  1996) 

}'  See  9  FCC  Red  12S2,1286  (1994). 

"See,  e.g.  7  FCC  Red  2313  (1992).  57  FR  14798 
(April  23,  1992),  allowing  non-common  carrier 
satellite  providers,  or  their  customers,  to 
interconnect  up  to  100  64  KB  circuit*  per  satellite 
to  the  public  switched  network  (PSN)  for 
international  switched  service:  see  also.  9  FCC  Red 
347  (1994).  59  FR  3100  (January  20,  19941. 
increasing  the  number  of  circuits  that  may  be 
interconnected  to  the  PSN  to  1.250  per  satellite;  and 
11  FCC  Red  16?87  (1996),  increasing  the  number  to 
8.000  per  satellite.  The  Commission's  1992  Order 
also  established  an  automatic  sunset  of  any 
restrictions  on  interconnection  to  the  PSN  on 
January  1. 1997.  See  7  FCC  Red  2313.  2314  (1992). 
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circuits  and  use  them  to  calculate  the 
bearer  circuit  regulatory  fee  due  from 
both  common  carriers  and  non-common 
carriers.  The  applicable  calculations  are 
as  follows: 

Number  of  Actire  Circuits 

Common  Carriers — 164,000 
Non-common  carriers — 100,000 
Total— 264,000 

Revenue  Requirement 

FY  1997  Revenue  Requirement  (from 
Attachment  E)— $820,000 

Fee  Computation 

Revenue  Requirement  ($820,000) 
divided  by  circuits  (264,000)  = 
S3. 10 

Rounded  fee  =  $5.00 

7.  Low  Earth  Orbit  Satellite  System* 

73.  In  our  NPRM.  we  proposed  that 
entities  authorized  to  operate  Low  Earth 
Orbit  Satellite  Systems  (LEOS)  be 
assessed  a  regulatory  fee  for  any  LEO 
system  with  one  or  more  satellites  upon 
certification  that  it  is  operating  in 
compliance  with  the  terms  and 
conditions  of  its  authorization  pursuant 
to  §  25.120(d)  of  the  Commission's  rules. 
47  CFR  25.120(d). 

74.  Loral  Qualcom.  Inc.  (L/Q)  argues 
that  we  should  not  assess  the  full  LEO 
fee  on  a  LEO  system  licensee  until  the 
system  is  commercially  viable, 
contending  that  most  LEO  systems 
cannot  provide  commercial  services 
with  a  single  operational  satellite. 
Instead,  L/Q  requests  that  we  assess 
only  a  portion  of  our  regulatory  fee  on 
a  LEO  System  until  such  time  that  the 
system  initiates  actual  commercial 
service.  According  to  L/Q,  a  LEO  system 
with  a  substantial  number  of  satellites 
in  its  constellation  is  unlikely  to 
provide  actual  commercial  services 
prior  to  launching  at  least  some  critical 
mass  of  the  constellation.  L/Q  argues 
that  the  requirement  to  pay  the  fee  once 
a  single  space  station  is  operating  is 
imfair  because  some  LEO  systems  will 
be  unable  to  offset  payment  of  the  fee 
with  commercial  revenue.  In  this 
connection.  L/Q  states  that  a  LEO 
system  may  require  launch  of  several 
satellites  in  order  to  test  the  reliability 
of  commercial  services  before  providing 

,  these  services. 

75.  In  response  to  L/Q's  concern,  we 
note  that  the  timing  of  the  commercial 
viability  of  a  particular  LEO  system  is 
outside  our  control.  Also,  the  amount  of 
revenue  required  for  commercial 
viability  will  vary  from  system  to 
system.  Since  there  is  no  standard  time- 
frame and,  as  L/Q  maintains,  no  set 
number  of  operational  satellites 
necessarv  for  LEO  svstems  to  achieve 


commercial  viability,  we  will  not 
approve  L/Q's  proposal  for  partial 
payments  of  the  LEO  regulatory  fee. 
Requiring  payment  of  the  LEO  fee 
following  commencement  of  operations 
of  a  system's  first  satellite  will  assure 
that  we  recover  our  regulatory  costs 
related  to  LEO  systems  from  licensees  of 
these  systems  as  early  as  possible  so  that 
other  regulatees  are  not  burdened  with 
these  costs  any  longer  than  necessary. 
Therefore,  we  will  retain  our 
requirement  that  licensees  of  LEO 
systems  pay  the  LEO  regulatory  fee 
upon  their  certification  of  operation  of 
a  single  satellite  pursuant  to  §  25.120(d). 
Licensees  of  LEO  systems  may  obtain  a 
waiver,  reduction  or  deferment  of  the 
fee  upon  a  showing  of  financial 
hardship  pursuant  to  §  1.1160  of  the 
rules.  47  CFR  1.1166. 

8.  Broadcast  Auxiliary  Services 

76.  NAB,  in  its  comments,  suggests 
that  the  Commission  could  improve  its 
fee  collection  process  by  more 
specifically  identifying  the  broadcast 
auxiliary  licenses  for  which  fees  are 
payable.  We  are  aware  that  certain 
operators  of  auxiliary  equipment  have 
had  difficulty  in  determining  their 
liability  for  auxiliary  fees.  We  have, 
therefore,  in  Attachment  H. 
incorporated  additional  clarifying 
language  to  better  enable  licensees  of 
broadcast  auxiliary  services  to 
determine  their  fee  liability.  We  will 
also  include  this  additional  information 
in  materials  distributed  to  broadcasters 
and  other  licensees  of  auxiliary 
equipment. 

9.  Amateur  Vanity  Call  Signs 

77.  In  late-filed  comments,  the 
American  Radio  Relay  League  (ARRL) 
discusses  the  Commission's 
implementation  of  vanity  call  signs. 
ARRL  notes  that  we  have  established 
several  "gates"  for  the  filing  of  vanity 
call  sign  applications.  The  FY  1997  fee 
for  an  amateiu  vanity  call  sign  would 
result  in  certain  applicants  incurring 
fees,  over  the  life  of  the  license,  two- 
thirds  higher  than  other  applicants  who 
filed  their  applications  in  "gates  ' 
ciurently  open  before  the  effective  date 
of  the  FY  1997  fees.  ARRL  asks  that  we 
suspend  implementation  of  the  higher 
FY  1997  fee  until  after  the  remaining 
gates  have  been  opened  and  applicants 
have  been  afforded  an  opportunity  to 
file.  In  response  to  ARRL's  concerns,  we 
expect  our  remaining  vanity  call  sign 
"gates"  to  open  before  the  effective  date 
of  our  FY  1997  regulatory  fee  payment 
requirement.  Thus,  there  should  be  no 
impact  on  new  applicants  for  vanity  call 
signs  in  FY  1997  and  no  need  to  delay 
implementation  of  the  FY  1997  fee. 


However,  applicants  are  expected  to  pay 
the  fee  applicable  at  the  time  they  file. 

10.  Interstate  Common  Carriers 

78.  SBC,  an  interstate  telephone 
company,  claims  that  our  proposed 
interstate  revenue-based  fees  are  unfair 
to  local  exchange  companies  because 
they  have  no  underlying  expenses  to 
deduct  from  gross  revenues.  It  appears 
that  SBC  misunderstands  the  purpose  of 
the  deductions.  Oiu'  regulatory  fee  rules 
allow  long  distance  carriers  to  deduct 
icom  gross  interstate  revenues  payments 
made  to  underlying  carriers  where  those 
payments  would  be  included  in  the 
underlying  carrier's  revenue  base.  For 
example,  suppose  that  a  customer  could 
obtain  an  interstate  service  from  either 
SBC  or  from  a  reseller  for  the  same 
price — one  dollar.  If  SBC  provides  the 
service  to  the  customer,  it  would  pay  a 
reg\ilatory  fee  based  on  the  entire  dollar. 
If  the  reseller  provides  the  service,  SBC 
would  pay  a  regulatory  fee  only  on  the 
portion  of  the  dollar  that  it  charged  as 
the  wholesale  rate  to  the  reseller.  The 
reseller,  in  turn,  would  pay  a  fee  based 
on  the  dollar  less  its  payment  to  SBC. 
The  same  total  fee  would  be  paid  in 
both  circumstances.  Thus  the  fee  is 
fundamentally  fair  and  creates  no 
competitive  distortions. 

1 1 .  New  Filing  Requirements 

79.  We  will  be  proposing  in  a  Fiuther 
Notice  of  Proposed  Rulemaking 
(FNPRM)  a  revision  to  oui  collection 
procedures  relative  to  non-profit  entities 
to  require  these  entities  to  submit  or 
have  on  file  with  us  their  current  IRS 
Determination  Letters  or  other 
documentation  of  non-profit  status.  The 
Commission  has  also  found  that  the 
verification  of  CMRS  fees  is  very  costly 
and  time  consuming  due  to  the  need  to 
verify  the  number  of  cellular 
telephones,  PCS  units  and  pagers 
associated  with  individual  companies. 
Therefore,  the  FNPRM  will  also  propose 
changes  to  this  process  as  well  as 
certain  additional  changes  to  improve 
the  efficiency  and  accuracy  of  the  fee 
collection  process. 

F.  Schedule  of  Regulatory  Fees 

80.  The  Commission's  Schedule  of 
Regulatory  Fees  for  FY  1997  is 
contained  in  Attachment  F  of  this 
Report  and  Order. 

G.  Effect  of  Revenue  Redistributions  on 
Major  Constituencies 

81.  The  chart  below  illustrates  the 
relative  percentages  of  the  revenue 
requirements  borne  by  major 
constituencies  since  inception  of 
regulatory  fees  in  FY  1994. 
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Revenue  Requirement  Percentages  by  Constituencies 

FY  1994      1      FY  1995 
(actual)      I      (actual) 

j 

FY  1996 
(actual) 

FY  1997 
(proposed) 

Cable  TV  Ooerators  fine  CARS  Licenses)  

41.4 
23.8 

3.3 
25.0 

6.5 

24.0 
13.8 
3.6 
44.5 
14.1 

33.4 
14.6 

4.0 
40.9 

7.1 

23.3 

Broadcast  Licensees  „ „ 

Satellite  Operators  (Inc.  Earth  Stations)  ..... _ „ „„ 

Common  Carriers  „„ „„....^.....„_„...... 

15.2 

3.9 

45.8 

Wireless  Licensees ~ _ „ — 

11.8 

Total ; »»... 

100.0 

100.0 

100.0 

100.0 

H.  Procedures  for  Payment  of  Regulatory 
Fees 

1.  Installment  Payments  for  Large  Fees 

82.  Generally,  we  are  retaining  the 
procedures  that  we  have  established  for 
the  payment  of  regulatory  fees.  Section 
9(f)  requires  that  we  permit  "payment 
by  installments  in  the  case  of  fees  in 
large  amounts,  and  in  the  case  of  small 
amounts,  shall  require  the  payment  of 
the  fee  in  advance  for  a  number  of  years 
not  to  exceed  the  term  of  the  license 
held  by  the  payer."  See  47  U.S.C. 
159(f)(1).  Consistent  with  Section  9(f), 
we  are  again  establishing  three 
categories  of  fee  payments,  based  upon 
the  category  of  service  for  which  the  fee 
payment  is  due  and  the  amount  of  the 
fee  to  be  paid.  The  fee  categories  are  (1) 
"standard"  fees,  (2)  "large"  fees,  and  (3) 
"small"  fees. 

83.  We  proposed  in  the  NPRM  that 
regulatees  in  any  category  of  service 
with  a  liability  of  $12,000  or  more  be 
eligible  to  make  installment  payments 
and  that  eligibility  for  installment 
payments  be  based  upon  the  amount  of 
either  a  single  regulatory  fee  payment  or 
combination  of  fee  payments  by  the 
same  licensee  or  regulatee.  However, 
statutory  constraints  requiring 
notification  to  Congress  prior  to  actual 
collection  of  the  fees  prevents  us  from 
allowing  installment  payments  in  FY 
1997.  The  payment  dates  for  each 
regulatory  fee  category  will  be 
aimounced  by  public  notice  and 
published  in  the  Federal  Register 
following  termination  of  this 
proceeding.  However,  regulatees 
otherwise  eligible  to  make  installment 
payments  may  pay  their  fees  on  the  last 
date  that  fee  payments  may  be 
submitted,  as  established  in  our  public 
notice. 

2.  Annual  Payments  of  Standard  Fees 

84.  Standard  fees  are  those  regulatory 
fees  that  are  payable  in  full  on  an 
annual  basis.  Payers  of  standard  fees  are 
not  required  to  make  advance  payments 
for  their  full  license  term  and  are  not 
eligible  for  installment  payments.  As  in 
the  past,  all  standard  fees  will  be 
payable  in  full  on  the  date  we  establish 


for  payment  of  fees  in  their  regulatory 
fee  category.  The  payment  dates  for  each 
regulatory  fee  category  will  be 
announced  by  public  notice  and 
published  in  the  Federal  Register 
following  termination  of  this 
proceeding. 

3.  Advance  Payment  of  Small  Fees 

85.  As  we  have  in  the  past,  we  are 
proposing  to  treat  regulatory  fee 
payments  by  certain  licensees  as 
"small"  fees  subject  to  advance  payment 
consistent  with  the  requirements  of 
Section  9(f)(2).  Advance  payments  will 
be  required  from  licensees  of  those 
services  that  we  identified  would  be 
subject  to  advance  payments  in  our  FY 
1994  Report  and  Order,  and  to  those 
additional  payers  set  forth  herein.'' 
Payers  of  small  fees  must  submit  the 
entire  fee  due  for  the  full  term  of  their 
licenses  when  filing  their  initial, 
renewal,  or  reinstatement  application. 
Regulatees  subject  to  a  payment  of  small 
fees  shall  pay  the  amount  due  for  the 
current  fiscal  year  multiplied  by  the 
number  of  years  in  the  term  of  their 
requested  license.  In  the  event  that  the 
required  fee  is  adjusted  following  their 
payment  of  the  fee,  the  payer  would  not 
be  subject  to  the  payment  of  a  new  fee 
luitil  filing  an  application  for  renewal  or 
reinstatement  of  the  license.  Thus, 
payment  for  the  full  license  term  would 
be  made  based  upon  the  regulatory  fee 
applicable  at  the  time  tie  application  is 
filed.  The  effective  date  of  the  FY  1997 
small  fees  will  be  announced  by  public 
notice  and  published  in  the  Federal 
Register  following  termination  of  this 
proceeding. 


4.  Standard  Fee  Calculations  and 
Payment  Dates 

86.  As  noted,  the  time  for  payment  of 
standard  fees  will  be  published  in  the 
Federal  Register.  For  licensees, 
permittees  and  holders  of  other 
authorizations  in  the  Common  Carrier, 
Mass  Media  '*  and  Cable  Services,  fees 
should  be  submitted  for  any 
authorization  held  as  of  October  1.  1996. 
As  in  the  past,  this  is  the  date  to  be  used 
for  establishing  liability  for  payment  of 
these  fees  since  it  is  the  first  day  of  the 
federal  govermnent's  fiscal  year. 

87.  In  the  case  of  other  regulatees 
whose  fees  are  based  upon  a  subscriber, 
unit  or  circuit  count,  the  number  of  a 
regulatees'  subscribers,  units  or  circuits 
on  December  31,  1996,  will  be  used  to 
calculate  the  fee  payment."  ^  As  in  the 
past,  we  have  selected  the  last  date  of 
the  calendar  year  because  many  of  these 
entities  file  reports  with  us  as  of  that 
date.  Others  calculate  their  subscriber 
numbers  as  of  that  date  for  internal 
piuposes.  Therefore,  calculation  of  the 
regulatory  fee  as  of  that  date  will 
facilitate  both  an  entity's  computation  of 
its  fee  payment  and  our  verification  that 
the  correct  fee  payment  has  been 
submitted. 

5.  Minimum  Fee  Payment  Liability 

88.  Regulatees  whose  total  fee  liability 
amounts  to  less  than  $10,  including  all 
categories  of  fees  for  which  payment  is 
due  by  an  entity,  are  exempted  from  fee 
payment  in  FY  1997. 

rV.  Ordering  Clause 

89.  Accordingly,  it  is  ordered  that  the 
rule  changes  specified  herein  are 
adopted.  It  is  further  ordered  that  the 


"Applicants  for  new.  renewal  and  reinstatement 
licenses  in  the  following  services  will  be  required 
to  pay  their  regulatory  fees  in  advance:  Land  Mobile 
Services.  Microwave  services.  Marine  (Ship! 
Service,  Marine  (CoastI  Service.  Private  Land 
Mobile  (Other)  Services.  Aviation  (Aircraft)  Service. 
Aviation  (Ground)  Service.  General  Mobile  Radio 
Service  (GMRS).  in  addition,  applicants  for 
Amateur  Radio  Vanity  Call  Signs  will  be  required 
to  submit  an  advance  payment. 


>*  Except  AM/FM  fees. 

''Cable  svstem  operators  ere  to  compute  their 
subscribers  as  follows:  Number  of  single  family 
dwellings  +  number  of  individual  households  in 
multiple  dwelling  unit  (apartments,  condominiums, 
mobile  home  parks,  etc.)  paying  at  the  basic 
subscriber  rate  *  bulk  rate  customers  +  courtesy  and 
free  service.  Note:  Bulk-Rate  Customers  =  Total 
annual  bulk-rate  charge  divided  by  basic  annua) 
subscription  rate  for  individual  households.  Cable 
system  operators  may  base  their  count  on  "a  typical 
day  in  the  last  full  week"  of  December  1996.  rather 
than  on  a  count  as  of  December  31,  1996. 

'*For  FY  1997.  AM/FM  fees  are  assessed  on 
licensees  holding  licenses  as  of  December  31. 1996. 
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rule  changes  made  herein  will  become 
effective  September  15,  1997,  which  is 
90  days  from  the  date  of  notification  to 
Congress. 

V.  Authority  and  Further  Information 

90.  This  action  is  taken  pursuant  to 
Sections  4(i),  4(j),  9  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  154  (i)  and  (j)  and 
9  and  303(r). 

91.  Further  information  about  this 
proceeding  may  be  obtained  by 
contacting  the  Fees  Hotline  at  (202) 
418-0192. 


List  of  Subjects  in  47  CFR  Part  1 

Administrative  practice  and 
procedvire.  Communications  common 
carriers.  Radio,  Telecommiuiications, 
Television. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

Part  1  of  Chapter  I  of  Title  47  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  Part  1  is 
revised  to  read  as  follows: 

Authority:  15  U.S.C.  79  et  seq.:  47  U.S.C. 
151.  154(1),  154{j),  155,  225,  and  303(r). 

2.  Section  1.1152  is  revised  to  read  as 
follows: 

§1.1152    Schedule  of  annual  regulatory 
fees  and  filing  locations  for  wireless  radio 
services. 


Exclusive  use  services  (per  license) 


1 .  Land  MoDile  (Above  470  MHz,  Base  Station  and  SMRS)(47 
CFR  Pari  90) 

(a)  800  MHz  New,  Renewal,  Reinstatement  (FCC  600)  

(b)  900  MHz  New,  Renewal,  Reinstatement  (FCC  600)  

(c)  470-512.800,900,  220  MHz.  220  MHz  Nationwide  Re- 
newal (FCC  574R,  FCC  405A). 

(d)  Correspopdence  Blanket  Renewal  (470- 
512,800,900.220  MHz)  (Remittance  Advice,  Correspond- 
ence). 

(e)  220  MHz  New,  Renewal,  Reinstatement  (FCC  600)  

(f)  470-512  MHz  New,  Renewal,  Reinstatement  (FCC  600) 

(g)  220  MHz  Nationwide  New,  Renewal,  Reinstatement 
(FCC  600). 

2.  Microwave  (47  CFR  Part  101): 

(a)  Microwave  New,  Renewal,  Reinstatement  (FCC  415)  .... 


(b)  Microwave  Renewal  (FCC  402R) 


(c)  Correspondence  Blani<et  Renewal  (Microwave)  (Remit- 
tance Advice,  Correspondence). 
Shared  Use  Services: 

(a)  Land  Transportation  (LT)  New,  Renewal,  Reinstatement 
(FCC  600) 

(b)  Business  (Bus.)  New,  Renewal,  Reinstatement  (FCC 
600) 

(c)  Other   iodustnal   (01)   New,   Renewal,   Reinstatement 
(FCC  600) 

(d)  General  Mobile  Radio  Service  (GMRS)  New,  Renewal, 
Reinstatement  (FCC  574). 

(e)  Business,  Other  Industrial,  Land  Transportation,  GMRS 
Renewal  (FCC  574R.  FCC  405A). 

(f)  Ground  New.  Renewal,  Reinstatement  (FCC  406)  

(g)  Coast  New,  Renewal,  Reinstatement  (FCC  503) 

(h)  Ground  Renewal  (FCC  452R) 

(i)  Coast  Renewal  (FCC  452R)  _ 

(j)  Ship  New,  Renewal,  Reinstatement  (FCC  506)  

(k)  Aircraft  New,  Renewal,  Reinstatement  (FCC  404) 

(I)  Ship  Renewal  (FCC  405B)   

(m)  Aircraft  Renewal  (FCC  405B)  

(n)  Correspondence  Blanket  Renewal  (Bus.,OI,LT,GMRS) 

(Remittance  Advice,  Correspondence). 

(0)    Correspondence    Blanket    Renewal   (Ground)    (Remit- 
tance AOvice.  Correspondence). 

(p)  Correspondence  Blanket  Renewal  (Coast)  (Remittance 
Advice.  Correspondence). 

(q)  Correspondence  Blanket  Renewal  (Aircraft)  (Remittance 
Advice.  Correspondence) 

(r)  Correspondence  Blanket  Renewal  (Ship)  (Remittance 
Advice,  Correspondence). 
.  Amateur  Vanity  Call  Signs  „ 


5.  CMRS  Mobile  Services  (per  unit) 

6.  CMRS  Messaging  Services  (per  unit) 


Fee  amount 


$10.00 
10.00 
10.00 

10.00 


10.00 
10.00 
10.00 


10.00 
10.00 
10.00 

5.00 

5.00 

5.00 

5.00 

5.00 

5.00 
5.00 
5.00 
5.00 
5.00 
5.00 
5.00 
5.00 
5.00 

5.00 

5.00 

5.00 

5.00 

5.00 

2A 
.03 


Address 


FCC,  800  MHz,  P.O.  Box  358235,  Pittsburgh,  PA  15251-5235, 
FCC,  900  MHz,  P.O.  Box  358240,  Pittsburgh,  PA  15251-5240. 
FCC,  470-512,  P.O.  Box  358245,  Pittsburgh,  PA  15251-5245 

FCC,  Corres..  P.O.  Box  358305.  Pittsburgh,  PA  15251-5305. 


FCC,  220  MHz,  P.O.  Box  358360,  Pittsburgh,  PA  15251-5360. 
FCC,  470-512,  P.O.  Box  358810,  Pittsburgh,  PA  15251-5810. 
FCC,  Nationwide,   P.O.   Box  358820,   Pittsburgh,  PA  15251- 
5820. 

FCC,  Microwave,  P.O.   Box  358250,   Pittsburgh,   PA   15251- 

5250. 
FCC,   Microwave,   P.O.  Box  358255,   Pittsburgh,   PA   15251- 

5255. 
FCC,  Corres.,  P.O.  Box  358305,  Pittsburgh,  PA  15251-5305. 


FCC,  Land  Trans.,  P.O.  Box  358215,  Pittsburgh,  PA  15251- 

5215. 
FCC,  Business,  P.O.  Box  358220,  Pittsburgh,  PA  15251-5220. 

FCC,  Other  Indus.,  P.O.  Box  358225,  Pittsburgh,  PA  15251- 

5225. 
FCC,  GMRS,  P.O.  Box  358230,  Pittsburgh,  PA  15251-5230. 

FCC,    Bus.,OI,LT,GMRS,    P.O.    Box   358245,    Pittsburgh,    PA 

15251-5245. 
FCC,  Ground,  P.O.  Box  358260,  Pittsburgh,  PA  15251-5260. 
FCC,  Coast,  P.O.  Box  358265.  Pittsburgh,  PA  15251-5265. 
FCC,  Ground,  P.O.  Box  358270,  Pittsburgh,  PA  15251-5270. 
FCC,  Coast,  P.O.  Box  358270,  Pittsburgh,  PA  15251-5270. 
FCC,  Ship,  P.O.  Box  358275,  Pittsburgh,  PA  15251-5275. 
FCC,  Aircraft,  P.O.  Box  358280,  Pittsburgh,  PA  15251-5280. 
FCC,  Ship,  P.O.  Box  358290,  Pittsburgh.  PA  15251-5290. 
FCC,  Aircraft,  P.O.  Box  358290,  Pittsburgh,  PA  15251-5290. 
FCC,  Corres.,  P.O.  Box  358305,  Pittsburgh.  PA  15251-5305. 

FCC,  Corres..  P.O.  Box  358305,  Pittsburgh,  PA  15251-5305. 

FCC.  Corres.,  P.O.  Box  358305,  Pittsburgh,  PA  15251-5305. 

FCC,  Corres.,  P.O.  Box  358305.  Pittsburgh,  PA  15251-5305. 

FCC,  Corres..  P.O.  Box  358305,  Pittsburgh.  PA  15251-5305. 

FCC,  Amateur  Vanity,  P.O.  Box  358924,  Pittsburgh,  PA  15251- 

5924. 
FCC,  Cellular,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 
FCC,  Messaging,   P.O.  Box  358835,   Pittsburgh,   PA   15251- 

5835. 


3.  Sec.  1.1153  is  revised  to  read  as  follows: 


fTAOA 
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§  1 .11 53    Schedule  of  annual  regulatory  fees  and  filing  locations  for  mass  ntedia  services. 


Fee  amount 


Address 


I.  Radio  [AM  and  FM]  (47  CFR  Part  73: 

1 .  Group  1   

2.  Group  2  _ ....„...»...._..I_ 

3.  Group  3  „ 

4.  Group  4  . - - 

5.  Group  5  ~ 

6.  Group  6  ^ ~ _ „ 

7.  Group  7  _ „ ~ ~ — 

8.  Group  8  _ — — 

9.  Group  9  _ — 

10.  Group  10  

1 1 .  AM  ConstniCtion  Pemiits  _ 

12.  FM  Construction  Permits _ „ 

II.  TV  (47  CFR  Part  73)  VHF  Commercial: 

1.  Mar1<ets  1  thru  10 

2.  Martlets  1 1  thru  25 ~ - 

3.  Markets  26  thru  50  _ - - 

4.  Markets  51  thru  100  

5.  Remaining  Markets  

6.  Construction  Permits _ - 

III.  UHF  Commercial: 

1.  Markets  1  thru  10 _ - 

2.  Markets  1 1  thm  25 — 

3.  Markets  26  thru  50 . 

4.  Markets  51  thru  100 

5.  Remaining  Markets  „............^^.._..„. ».......^..^. 

6.  Construction  Permits 

IV.  Satellite  UHF/VHF  Commercial: 

1.  All  Markets „ 

2.  Construction  Permits  

V.  Low  Power  TV,  TV/FM  Translator,&  TV/FM  Booster  (47  CFR 
Part  74). 

VI.  Broadcast  Auxiliary  _ _ - 

VII.  Multipoint  Distribution „ 


..■••■■■■^••■i 


$2,000 

1.800 

1.600 

1.400 

1,200 

1.000 

800 

600 

400 

200 

195 

950 

35.025 

28,450 

18,600 

9,850 

2,725 

4,800 

16,850 
13,475 
8,750 
4,725 
1,350 
2,975 

950 
345 
220 

25 

215 


FCC,  Radio,  P.O.  Box  358835,  Pittsburgh.  PA,  15251-5835. 


FCC,  TV  Branch,   P,0.  Box  358835,  Pittsburgh.  PA  15251- 
5835. 


FCC,    UHF   Commercial,    P.O.    Box   358835,    Pittsburgh,    PA 
15251-5835. 


FCC  Satellite  TV,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 

5835. 
FCC,  Low  Power,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 

5835. 
FCC,  Auxiliary,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 
FCC.  Multipoint,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 


4.  Sec.  1.1154  is  revised  to  read  as  follows: 
§  1.1154    Schedule  of  annual  regulatory  charges  and  fHing  locations  for  common  carrter  service*. 


I.  Radio  Facilities: 

1 .  MkTOwave  (Domestic  Public  Fixed) 

II.  Carriers: 

1 .  Interstate  Telephone  Service  Providers,  (per  dollar  corv 
tributed  to  TRS  Fund). 


Fee  amount 


$10 


.000116 


Address 


FCC,   Common   Camer,    P.O.   Box   358680,    Pittsburgh,    PA 
15251-5680. 

FCC,  Carriers,  P.O.  Box  358835,  Pittsburgh,  PA. 


5.  Sec.  1.1155  is  revised  to  read  as  follows: 
§1.1155    Schedule  of  regulatofy  fees  and  filing  locations  for  cablelatovision^  services. 


1.  Cable  Antenna  Relay  Sen/ice  

2.  Cable  TV  System  (per  subscritKr) 


Fee  amount 


$65 
.54 


Address 


FCC,  Cable,  P.O.  Box  358835,  Pittsburgh,  PA  15251-5835. 


6.  Section  1.1156  is  revised  to  read  as  follows: 
§1.1156    Schedule  of  regulatory  faas  and  filing  locations  for  international  services. 


Fee  amount 


Address 


Radio  Facilities: 
1.  International  (HF)  Broadcast 


2.  International  Public  Fixed 

II.  Space  Stations  (Geosynchronous  Orbit) 

III.  Low  Earth  Orbit  Satellite  ._ 


$390 

310 

97,975 

135,675 


FCC,  International,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 

5835. 
FCC,  International,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 

5835. 
.FCC,    Space    Stations,    P.O.    Box    358835,    Pittsburgh,    PA 

15251-5835. 
FCC,    Space    Stations,    P.O.    Box    358835,    Pittsburgh,    PA 

15251-5835. 
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IV.  Earth  Stations;  Transmit/Receive  arxJ  Transmit  Only  (per 

authonzation  or  registration). 
V  Carriers: 

1    International  Bearer  Circurts  (per  active  64KB  circuit  or 
equivalent). 


Fee  amount 


515 
5.00 


Address 


FCC,  Eartti  Station,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 
5835. 

FCC,  International,  P.O.  Box  358835,  Pittsburgh,  PA  15251- 
5835. 


Note;  Attachments  A  through  L  will  not 
appear  in  the  Code  of  Federal  Regulations. 

Attachment  A— Final  Regulatory  Flexibility 
Analysis 

1.  .^s  required  by  the  Regulatory  Flexibility 
Act  (RFA),"  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
Notice  of  Proposed  Rulemaking  In  the  Matter 
of  Assessment  and  Collection  of  Regulatory 
Fees  for  Fiscal  Year  1997.  62  FR  10793 
(March  10.  1997).  The  Commission  sought 
written  public  comments  on  the  proposals  in 
its  FY  1997  regulatory  fees  NPRM.  including 
on  the  IRFA.  This  present  Final  Regulatory 
Flexibility  Analysis  (FRFA)  conforms  to  the 
RFA,  as  amended.'* 

I.  Need  for  and  Obfectives  of  This  Report 
and  Order 

2.  This  rulemaking  proceeding  was 
initiated  in  order  to  collect  regulatory  fees  in 
the  amount  of  $152,523,000,  the  amount  that 
Congress  has  required  the  Commission  to 
recover  through  regulatory  fees  in  Fiscal  Year 
1997.  The  Commission  seeks  to  collect  the 
necessary  amount  through  its  revised 
regulatory  fees,  as  contained  in  the  attached 
Schedule  of  Regulatory  Fees,  in  the  most 
efficient  manner  possible  and  without  undue 
burden  on  the  public. 

n.  Summary  of  Significant  Issues  Raised  by 
Public  Coimnents  in  Response  to  the  IRFA 

3.  The  American  Mobile 
Telecommunications  Association,  Inc. 
("AMTA")  filed  comments  in  response  to  the 
IRFA  seeking  clarification  of  the  definition  of 
small  entity  Specialized  Mobile  Radio  (SMR) 
licensees  who  are  subject  to  regulatory  fee 
payments."  AJvlTA  asserts  that  the  IRFA 
indicates  that  the  proposed  fees  in  the  NPRM 
apply  only  to  SMR  providers  in  the  800  MHz 
and  900  MHz  bands  that  either  hold 
geographic  area  licenses  or  have  obtained 
extended  implementation  authorizations.'^ 

4.  As  AMTA  points  out.  this  is  incorrect. 
All  SMR  providers  are  subject  to  payment  of 
regulatory  fees,  unless  qualified  for  sp)ecial 
exemption  (e.g..  Public  Safety).  Private 
Mobile  Radio  Services  (PMRS)  licensees  are 
subject  to  "small"  fees  payable  in  advance  for 
the  entire  license  term  at  the  time  of 
application  for  new.  modification  or  renewal 
licenses.  Commercial  Mobile  Radio  Services 
(CMRS)  licensees  must  pay  "standard" 


"5U.S.C603. 

"See  5  U.S.C  604.  The  RFA.  see  S  U.S.C.  601 
et  seq.,  has  been  amended  by  the  Contract  with 
America  Advancement  Act  (CWAAA).  Public  Law 
104-121.  llOStal.  847(1996).  Title  tl  of  the 
CWAA.\  is  "The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996'  (SBREFA). 

>*  See  comments  filed  in  MD  Docket  No.  96-186 
dated  March  25.  1997. 

'OIRFA  at  paragraph  48. 


regulatory  fees  on  an  aimttal  basis.  (See 
paragraph  50  infra.) 

m.  Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Rules  Will 
Apply 

5.  The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as  the 
terms  "small  business."  "small 
organization,"  and  "small  governmental 
jurisdiction."  *'  In  addition,  the  term  "small 
business"  has  the  same  meaning  as  the  term 
"small  business  concern"  under  the  Small 
Business  Act.*^  A  small  business  concern  is 
one  which:  (1)  Is  independently  owned  and 
operated:  (2)  is  not  dominant  in  its  field  of 
operation:  and  (3)  satisfies  any  additionad 
criteria  established  by  the  Small  Business 
Administration  (SBA).*' 

6.  The  RFA  also  includes  nonprofit 
organizations  and  small  governmental 
entities  within  the  scope  of  regulatory 
flexibility  analysis."  The  definition  of  a 
small  governmental  entity  is  one  with  a 
population  of  fewer  than  50.000.*'  There  are 
approximately  85.006  governmental  entities 
in  the  nation.**  This  number  includes  such 
entities  as  states,  counties,  cities,  utility 
districts  and  school  districts.  There  are  no 
figures  available  on  what  portion  of  this 
number  have  populations  of  fewer  than 
50,000.  However,  this  number  includes 
38,978  counties,  cities  and  towns,  and  of 
those,  37,566,  or  96  percent,  have 
populations  of  felWer  than  50,000.*''  The 
Census  Bureau  estimates  that  this  ratio  is 
approximately  accurate  for  all  governmental 
entities.  Thus,  of  the  approximately  85,006 
governmental  entities,  we  estimate  that  96 
percent,  or  81,600,  are  small  entities  that  may 
be  affected  by  our  rules. 

Cable  Services  or  Systems 

7.  The  SEA  has  developed  a  definition  of 
small  entities  for  cable  and  other  pay 
television  services,  which  includes  all  such 
companies  generating  $11  million  or  less  in 
revenue  annually.**  This  definition  includes 


«'  5  U.S.C  601(6). 

*2  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  Small 
Business  Act.  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "imless  an  agency  after  consultation  Mth 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definiUons  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Fedwai  KagMv." 

'}  Small  Business  Act,  IS  U.S.C  632. 

•*5U.S.C.  801(5). 

"W. 

**  1992  Census  of  Governments,  U.S.  Bureau  of 
the  Census.  U.S.  Department  of  Commerce. 

*•  13  CFR  121.201.  SIC  4841. 


cable  systems  operators,  closed  circuit 
television  services,  direct  broadcast  satellite 
services,  multipoint  distribution  systems, 
satellite  master  antenna  systems  and 
subscription  television  services.  According  to 
the  Census  Bureau,  there  were  1,788  total 
cable  and  other  pay  television  services  and 
1,423  had  less  than  $11  million  in  revenue.** 

8.  The  Commission  has  developed  its  own 
definition  of  a  small  cable  system  operator 
for  the  purposes  of  rate  regulation.  Under  the 
Commission's  rules,  a  "small  cable 
company"  is  one  serving  fewer  than  400.000 
subscribers  nationwide. *o  Based  on  our  most 
recent  information,  we  estimate  that  there 
were  1.439  cable  operators  that  qualified  as 
small  cable  system  operators  at  the  end  of 
1995."  Since  then,  some  of  those  companies 
may  have  grown  to  serve  over  400.000 
subscribers,  and  others  may  have  been 
involved  in  transactions  that  caused  them  to 
be  combined  with  other  cable  operators. 
Consequently,  we  estimate  that  there  are 
fewer  than  1 ,439  small  entity  cable  system 
operators. 

9.  The  Communications  Act  also  contains 
a  definition  of  a  small  cable  system  operator, 
which  is  "a  cable  operator  that,  directly  or 
through  an  affiliate,  serves  in  the  aggregate 
fewer  than  1  percent  of  all  subscribers  in  the 
United  States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  '2  The  Commission  has 
determined  that  there  are  61.700.000 
subscribers  in  the  United  States.  Therefore, 
we  found  that  an  operator  serving  fewer  than 
617.000  subscribers  shall  be  deemed  a  small 
operator,  if  its  aimual  revenues,  when 
combined  with  the  total  aimual  revenues  of 
all  of  its  affiliates,  do  not  exceed  $250 
million  in  the  aggregate.'^  Based  on  available 
data,  we  find  that  the  number  of  cable 
operators  serving  617,000  subscribers  or  less 
totals  1,450.'*  We  do  not  request  nor  do  we 
collect  information  concerning  whether  cable 


•*  1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report.  Table  2D.  SIC  4841  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 

50  47  CFR  76.901(e).  The  Commission  developed 
this  definition  based  on  its  determination  that  a 
smalt  cable  system  operator  is  one  with  annual 
revenues  of  SI  00  million  or  less.  Implementation  of 
Sections  of  the  1992  Cable  Act:  Rate  Regulation. 
Sixth  Report  and  Order  and  Eleventh  Order  on 
Reconsideration.  10  FCC  Red  7393  (1995).  60  FR 
10534  (February  27.  1995). 

"  Paul  Kagan  Associates.  Inc..  Cable  TV  Investor. 
February  29. 1996  (based  on  figures  for  Decemtwr 
30.  1995). 

52  47U.S.C.  543(m)(2). 

"47  CFR  76.1403(b). 

^•Paul  Kagan  Associates.  Inc..  Cable  TV  Investor, 
February  29. 1996  (liased  on  figures  for  December 
30.  1995). 
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system  operators  are  affiliated  with  entities 
whose  gross  annual  revenues  exceed 
$250,000,000,''  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision  the 
number  of  cable  system  operators  that  would 
qualify  as  small  cable  operators  under  the 
definition  in  the  Communications  Act.  It 
should  be  further  noted  that  recent  industry 
estimates  project  that  there  will  be  a  total  of 
65,000.000  subscribers,  and  we  have  based 
our  fee  revenue  estimates  on  that  figure. 

10.  Other  Pay  Services.  Other  pay 
television  services  are  also  classified  under 
SIC  4841,  which  includes  cable  systems 
operators,  closed  circuit  television  services, 
direct  broadcast  satellite  services  (DBS),'* 
multipoint  distribution  systems  (MDS)," 
satellite  master  antenna  systems  (SMATV). 
and  subscription  television  services. 

Common  Carrier  Services  and  Related 
Entities 

11.  According  to  the  Telecommunications 
Industry  Revenue:  Telecommunications 
Relay  Service  Fund  Worksheet  Data  (TRS 
Worksheet),  there  are  2.847  interstate 
carriers.  These  carriers  include,  inter  alia, 
local  exchange  carriers,  wireline  carriers  and 
service  providers,  interexchange  carriers, 
competitive  access  providers,  operator 
service  providers,  pay  telephone  operators, 
providers  of  telephone  toll  service,  providers 
of  telephone  exchange  service,  and  resellers. 

12.  The  SB  A  has  defined  a  small  business 
for  Radiotelephone  Communications  (SIC 
4812)  and  Telephone  Connmunications, 
Except  Radiotelephone  (4813).  to  be  small 
entities  when  they  have  fewer  than  1 ,500 
employees.'*  We  first  discuss  generally  the 
total  number  of  small  telephone  companies 
falling  within  both  of  those  SIC  categories. 
Then,  we  discuss  the  number  of  small 
businesses  within  the  two  subcategories,  and 
attempt  to  refine  further  those  estimates  to 
correspond  with  the  categories  of  telephone 
companies  that  are  commonly  used  under 
our  rules. 

13.  Because  the  small  incumbent  LECs 
subject  to  these  rules  are  either  dominant  in 
their  field  of  operations  or  are  not 
independently  owned  and  operated, 
consistent  with  our  prior  practice,  they  are 
excluded  from  the  definition  of  "small  • 
entity"  and  "small  business  concerns."" 


"  We  do  receive  such  information  on  a  case-by- 
case  basis  only  if  a  cable  operator  appeals  a  local 
franchise  authority's  finding  that  the  operator  does 
not  qualify  as  a  small  cable  operator  pursuant  to 
§  76.1403(b)  of  the  Commission's  rules.  See  47  CFR 
76.1403(d). 

5* Direct  Broadcast  Services  (DBS)  are  discussed 
in  depth  with  the  international  services  infra 

'■'  Multipoint  Distribution  Services  (MDS)  are 
discussed  in  depth  with  the  mass  media  services 
infra. 

"IS  CFR  121.201. 

-'*See  Implementation  of  the  Local  Competition 
Provisions  in  the  Telecommunications  Act  of  1996. 
First  Report  and  Order.  11  FCC  Red  15499  (1996), 
61  FR  45476  (August  29,  1996),  motion  for  stay  of 
the  FCC's  rules  pending  judicial  review  denied. 
Implementation  of  the  Local  Competition 
Provisions  in  the  Telecommunications  Act  of  1996. 
Order.  11  FCC  Red  11754  (1996),  61  FR  54099 
(Octot)er  1".  1996).  partial  stay  granted.  Iowa 
Utilities  Board  v.  FCC,  No.  96-3321,  1996  WL 
589204  (8th  Cir.  1996)  at  paragraphs  1328-1330  and 
1342. 


Accordingly,  our  use  of  the  terms  "small 
entities"  and  "small  businesses"  does  not 
encompass  small  incumbent  LECs.  Out  of  an 
abundance  of  caution,  however,  for 
regulatory  flexibility  analysis  purposes,  we 
will  consider  small  incumbent  LECs  within 
this  analysis  and  use  the  term  "small 
incumbent  LECs"  to  refer  to  any  incumbent 
LECs  that  arguably  might  be  defined  by  the 
SBA  as  "small  business  concerns.  '  *" 

14.  Total  Number  of  Telephone  Companies 
Affected.  The  United  States  Bureau  of  the 
Census  ("the  Census  Bureau")  reports  that,  at 
the  end  of  1992,  there  were  3,497  firms 
engaged  in  providing  telephone  services,  as 
defined  ther«in.  for  at  least  one  year."  This 
number  contains  a  variety  of  different 
categories  of  carriers,  including  local 
exchange  carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers,  operator 
service  providers,  pay  telephone  operators, 
personal  communications  services  providers, 
covered  specialized  mobile  radio  providers, 
and  resellers.  It  seems  certain  that  some  of 
those  3,497  telephone  service  firms  may  not 
qualify  as  small  entities  or  small  incumbent 
LECs  because  they  are  not  "independently 
owned  and  operated." '^  For  example,  a  PCS 
provider  that  is  affiliated  with  an 
interexchange  carrier  having  more  than  1 .500 
employees  would  not  meet  the  definition  of 
a  small  business.  It  seems  reasonable  to 
tentatively  conclude  that  fewer  than  3.497 
telephone  service  firms  are  small  entity 
telephone  service  firms  or  small  incumbent 
local  exchange  carriers, 

15.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  except 
radiotelephone  (wireless)  companies.  The 
Census  Bureau  reports  that,  there  were  2.321 
such  telephone  companies  in  operation  for  at 
least  one  year  at  the  end  of  1992."  According 
to  the  SBA's  definition,  a  small  business 
telephone  company  other  than  a 
radiotelephone  company  is  one  employing 
fewer  than  1.500  persons."  All  but  26  of  the 
2.321  non-radiotelephone  companies  listed 
by  the  Census  Bureau  were  reported  to  have 
fewer  than  1.000  employees.  Thus,  evfen  if  all 
26  of  those  companies  had  more  than  1.500 
employees,  there  would  still  be  2.295  non- 
radiotelephone  companies  that  might  qualify 
as  small  entities  or  small  incumbent  LECs. 
We  do  not  have  information  on  the  number 
of  carriers  that  are  not  indef>endently  owned 
and  operated,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision  the 
number  of  wireline  carriers  and  service 
providers  that  would  qualify  as  small 
business  concerns  imder  the  SBA's 
definition.  Consequently,  we  estimate  that 
there  are  fewer  than  2.295  small  telephone 
conuDunications  companies  other  than 
radiotelephone  companies. 


16.  Local  Exchange  Carriers.  Neither  the 
Commission  nor  the  SBA  has  develof>ed  a 
definition  for  small  providers  of  local 
exchange  services  (LECs).  The  closest 
applicable  definition  under  the  SBA  rules  is 
for  telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.*'  The  most  reliable  source  of 
information  regarding  the  number  of  LECs 
nationwide  is  the  data  that  we  collect 
annually  in  connection  with  the  TRS 
Worksheet.  According  to  our  most  recent 
data.  1.347  companies  reported  that  ihey 
were  engaged  in  the  provision  of  local 
exchange  services.**  We  do  not  have 
information  on  the  number  of  carriers  that 
are  not  independently  owned  and  operated, 
nor  what  carriers  have  more  than  1 .500 
employees,  and  thus  are  unable  at  this  time 
to  estimate  with  greater  precision  the  number 
of  LECs  that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  1.347  small  incumbent  LECs. 

17.  Interexchange  Carriers.  Neither  the 
Commission  nor  the  SBA  has  develop»ed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  interexchange 
services  (IXCs).  The  closest  applicable 
definition  under  the  SB.A  rules  is  for 
telephone  communications  companies  except 
radiotelephone  (wireless)  companies.*''  The 
most  reliable  source  of  information  regarding 
the  number  of  IXCs  nationwide  is  the  data 
that  we  collect  annually  in  connection  with 
the  TRS  Worksheet.  According  to  our  most 
recent  data,  130  companies  reported  that  they 
were  engaged  in  the  provision  of 
interexchange  services.**  We  do  not  have 
information  on  the  number  of  carriers  that 
are  not  independently  owned  and  Ofjerated. 
nor  have  more  than  1.500  employees,  and 
thus  we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of  EXCs 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
fewer  than  130  small  entity  IXCs. 

18.  Competitive  Access  f*roviders.  Neither 
the  Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  competitive  access 
services  (CAPs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies  except 
radiotelephone  (wireless)  companies.**  The 
most  reliable  source  of  information  regarding 
the  nimiber  of  CAPs  nationwide  is  the  data 
that  we  collect  annually  in  cotmection  with 
the  TRS  Worksheet.  According  to  our  most 
recent  data,  57  companies  reported  that  they 
were  engaged  in  the  provision  of  competitive 
access  services.'"'  We  do  not  have 
information  on  the  number  of  carriers  that 
are  not  independently  owned  and  o()erated. 


*'  United  States  Department  of  Commerce,  Bureau 
of  the  Census.  1992  Census  of  Transportation. 
Communications,  and  Utilities:  Establishment  and 
Firm  Size,  at  Firm  Size  1-123  (1995)  (1992  Census). 

»2  15  use.  632(a)(1). 

*'  1992  Census,  supra,  at  Firm  Size  1-123. 

»*13  CFR  121.201.  SIC  Code  4812. 


*'13CFR  121.201.  SIC  Code  4813. 

"Federal  Communications  Commission.  CCB. 
Industry  Analysis  Division,  Telecommunications 
Industry  Revenue:  TRS  Fund  Worksheet  Data.  Tbl. 
1  (Average  Total  Telecommunications  Revenue 
Reported  by  Class  of  Carrier)  (December  1996)  (TRS 
Worksheet). 

*''  13  CFR  121.201.  SIC  4813. 

"  TRS  Worksheet. 

«»13  CFR  121.201.  SIC  4813. 

'OTRS  Worksheet, 
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nor  have  more  than  1.500  employees,  and 
thus  are  unable  af  this  time  to  estimate  with 
greater  precision  the  number  of  CAPs  that 
would  qualify  as  small  business  concerns 
under  the  SBA's  definition.  Consequently, 
we  estimate  that  there  are  fewer  than  57 
small  CAPs. 

19.  Operator  Service  Providers.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  operator  services. 
The  closest  applicable  definition  under  the 
SBA  rules  is  for  telephone  communications 
companies  except  radiotelephone  (wireless) 
companies. "  The  most  reliable  source  of 
information  regarding  the  number  of  operator 
service  providers  nationwide  is  the  data  that 
we  collect  annually  in  connection  with  the 
TRS  Worksheet.  According  to  our  most 
recent  data.  25  companies  reported  that  they 
were  engaged  in  the  provision  of  operator 
services."^  We  do  not  have  information  on 
the  number  of  carriers  that  are  not 
independently  owned  and  operated,  nor  have 
more  than  1,500  employees,  and  thus  are 
unable  at  this  time  to  estimate  with  greater 
precision  the  number  of  operator  service 
providers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate  that 
there  are  fewer  than  25  small  operator  service 
providers. 

20.  Pay  Telephone  Operators.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  pay  telephone  operators.  The 
closest  applicable  deflnition  under  SBA  rules 
is  for  telephone  communications  compemies 
except  radiotelephone  (wireless) 
companies.''  The  most  reliable  source  of 
information  regarding  the  number  of  pay 
telephone  operators  nationwide  is  the  data 
that  we  collect  annually  in  connection  with 
the  TRS  Worksheet.  According  to  our  most 
recent  data.  271  companies  reported  that  they 
were  engaged  in  the  provision  of  pay 
telephone  services.'"  We  do  not  have 
information  on  the  number  of  carriers  that 
are  not  independently  owned  and  operated, 
nor  have  more  than  1,500  employees,  and 
thus  are  unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  pay 
telephone  operators  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate  that 
there  are  fewer  than  271  small  pay  telephone 
operators. 

21.  Resellers  (including  debit  card 
providers).  Neither  the  Commission  nor  the 
SBA  has  developed  a  definition  of  small 
entities  specifically  applicable  to  resellers. 
The  closest  applicable  SBA  definition  for  a 
reseller  is  a  telephone  communications 
company  except  radiotelephone  (wireless] 
companies.'"  However,  the  most  reliable 
source  of  information  regarding  the  number 
of  resellers  nationwide  Is  the  data  that  the 
Commission  collects  annually  in  connection 
with  the  TRS  Worksheet.  According  to  our 
most  recent  data,  260  companies  reported 


that  they  were  engaged  in  the  resale  of 
telephone  service.'*  We  do  not  have 
information  on  the  number  of  carriers  that 
are  not  independently  owned  and  operated, 
nor  have  more  than  1,500  employees,  and 
thus  we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of  resellers 
that  would  qualify  as  small  entities  or  small 
incumbent  LEC  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate  that 
there  are  fewer  than  260  small  entity 
resellers. 

22.  800  Subscribers.^  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  800  subscribers.  The  most 
reliable  source  of  information  regarding  the 
number  of  800  subscribers  is  data  we  collect 
on  the  number  of  800  numbers  in  use.'" 
According  to  our  most  recent  data,  at  the  end 
of  1995,  the  number  of  800  numbers  in  use 
was  6,987,063.  We  do  not  have  information 
on  the  number  of  carriers  not  independently 
owned  and  operated,  nor  have  more  than 
1,500  employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision  the 
number  of  800  subscribers  that  would  qualify 
as  small  business  concerns  under  the  SBA's 
definition.  Consequently,  we  estimate  that 
there  are  fewer  than  6.987,063  small  entity 
800  subscribers. 

International  Servicea 

23.  The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of  small 
entity  is  the  definition  under  the  SBA  rules 
applicable  to  Communications  Services,  Not 
Elsewhere  Classified  (NEC).  This  definition 
provides  that  a  small  entity  is  expressed  as 
one  with  $11. 0  million  or  less  in  annual 
receipts.'"  According  to  the  Census  Bureau, 
there  were  a  total  of  848  communications 
services,  NEC  in  operation  in  1992,  and  a 
total  of  775  had  annual  receipts  of  less  than 
S9,999  million.*"  The  Census  report  does  not 
provide  more  precise  data. 

24.  International  Broadcast  Stations. 
Commission  records  show  that  there  are  20 
international  broadcast  station  licensees.  We 
do  not  request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to  estimate 
the  number  of  international  broadcast 
licensees  that  would  constitute  a  small 
business  under  the  SBA  definition.  However, 
the  Commission  estimates  that  only  six 
international  broadcast  stations  are  subject  to 
regulatory  fee  payments. 

25.  International  Public  Fixed  Radio 
(Public  and  Control  Stations).  There  are  15 
licensees  in  this  service.  We  do  not  request 
nor  collect  anniml  revenue  information,  and 
thus  are  unable  to  estimate  the  number  of 


"  13  CFR  121.201.  SIC  4813. 

"Id. 

"  13  CFR  121.201.  SIC  4813. 

'•  TRS  Worksheet. 

"13  CFR  121.201.  SIC  4813. 


'»TRS  Worksheet. 

"  We  include  all  tbil-free  number  subscribers  in 
this  category,  including  888  numbers. 

'"Federal  Communications  Commission.  CCB, 
Industry  Analysis  Division,  FCC  Releases,  Study  on 
Telephone  Trends,  TbI.  20  (May  16, 1996). 

"13  CFR  120.121,  SIC  Code  4899. 

■0 1992  Economic  Census  Industry  and  Enterprise 
Receipts  Size  Report,  Table  20,  SIC  4899  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 


international  broadcast  licensees  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

26.  Fixed  Satellite  Transmit/Receive  Earth 
Stations.  There  are  approximately  4200  earth 
station  authorizations,  a  portion  of  which  are 
Fixed  Satellite  Transmit/Receive  Earth 
Stations.  We  do  not  request  nor  collect 
annual  revenue  information,  and  thus  are 
unable  to  estimate  the  number  of  the  earth 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

27.  Fixed  Satellite  Small  Transmit/Receive 
Earth  Stations.  There  are  4200  earth  station 
authorizations,  a  portion  of  which  are  Fixed 
Satellite  Small  Transmit/Receive  Earth 
Stations.  We  do  not  request  nor  collect 
annual  revenue  information,  and  thus  are 
unable  to  estimate  the  number  of  fixed 
satellite  transmit/receive  earth  stations  may 
constitute  a  small  business  under  the  SBA 
definition. 

28.  Fixed  Satellite  Very  Small  Aperture 
Terminal  (VSAT)  Systems.  These  stations 
operate  on  a  primary  basis,  and  frequency 
coordination  with  terrestrial  microwave 
systems  is  not  required.  Thus,  a  single 
"blanket"  application  may  be  filed  for  a 
specified  number  of  small  antennas  and  one 
or  more  hub  stations.  The  Commission  has 
processed  377  applications.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to  estimate 
of  the  number  of  VSAT  systems  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

29.  Mobile  Satellite  Earth  Stations.  There 
are  two  licensees.  We  do  not  request  nor 
collect  annual  revenue  information,  and  thus 
are  unable  to  estimate  of  the  number  of 
mobile  satellite  earth  stations  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

30.  Radio  Determination  Satellite  Earth 
Stations.  There  are  four  licensees.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  thus  are  unable  to  estimate 
of  the  number  of  radio  determination  satellite 
earth  stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

31.  Space  Stations  (Geostationary). 
Commission  records  reveal  that  there  are  37 
space  station  licensees.  We  do  not  request 
nor  collect  annual  revenue  information,  and 
thus  are  unable  to  estimate  of  the  number  of 
geostationary  space  stations  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

32.  Space  Stations  (Non-Geostationary). 
There  are  six  Non-Geostationary  Space 
Station  licensees,  of  which  only  one  system 
is  operational.  We  do  not  request  nor  collect 
annual  revenue  information,  and  thus  are 
unable  to  estimate  of  the  number  of  non- 
geostationary  space  stations  that  would 
constitute  a  small  business  under  the  SBA 
definition. 

33.  Direct  Broadcast  Satellites.  Because 
DBS  provides  subscription  services.  DBS  falls 
within  the  SBA  definition  of  Cable  and  Other 
Pay  Television  Services  (SIC  4841).  Thi* 
definition  provides  that  a  small  entity  is 
expressed  as  one  with  $11.0  million  or  less 
in  aimual  receipts.''  As  of  December  1996, 


»'  13  CFR  121.201.  SIC  4841. 
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there  were  eight  DBS  licensees.  However,  the 
Commission  does  not  collect  annual  revenue 
data  for  DBS  and,  therefore,  is  unable  to 
ascertain  the  number  of  small  DBS  licensees 
that  could  be  impacted  by  these  proposed 
rules.  Although  DBS  service  requires  a  great 
investment  of  capital  for  operation,  we 
acknowledge  that  there  are  several  new 
entrants  in  this  field  that  may  not  yet  have 
generated  $11  million  in  annual  receipts,  and 
therefore  may  be  categorized  as  a  small 
business,  if  independently  owned  and 
operated. 

Mass  Media  Services 

34.  Commercial  Radio  and  Television 
Services.  The  proposed  rules  €uid  policies 
will  apply  to  television  broadcasting 
licensees  and  radio  broadcasting  licensees.*^ 
The  SBA  defines  a  television  broadcasting 
station  that  has  $10.5  million  or  less  in 
annual  receipts  as  a  small  business.'^ 
Television  broadcasting  stations  consist  of 
establishments  primarily  engaged  in 
broadcasting  visual  programs  by  television  to 
the  public,  except  cable  and  other  pay 
television  services."'*  Included  in  this 


"  We  tentatively  conclude  that  the  SBA's 
deHnitioD  of  "small  business"  greatly  overstates  the 
number  of  radio  and  television  broadcast  stations 
that  are  small  businesses  and  is  not  suitable  for 
purposes  of  determining  the  impact  of  the  proposals 
on  small  television  and  radio  stations.  However,  for 
purposes  of  this  Policy  Statement  we  utilize  the 
SBA's  definition  in  determining  the  number  of 
small  businesses  to  which  the  proposed  rules 
would  apply,  but  we  reserve  the  right  to  adopt  a 
more  suitable  definition  of  "small  business"  as 
applied  to  radio  and  television  broadcast  stations  or 
other  entities  subject  to  this  Policy  Statement  and 
to  consider  further  the  issue  of  the  number  of  small 
entities  that  are  radio  and  television  broadcasters  or 
other  small  media  entities  in  the  future.  See  Report 
and  Order  in  MM  Docket  No.  93-48  (Children's 
Television  Programming),  11  FCC  Red  10660, 
10737-38  (1996).  61  FR  43981  (August  27. 1996), 
citing  5  U.S.C.  601(3).  We  have  pending 
proceedings  seeking  comment  on  the  definition  of 
and  data  relating  to  small  businesses.  In  our  Notice 
of  Inquiry  in  CN  Docket  No.  96-113  (Section  257 
Proceeding  to  Identify  and  Eliminate  Market  Entry 
Barriers  for  Small  Businesses).  FCC  96-216,    • 
released  May  21,  1996.  we  requested  commenters 
to  provide  profile  data  about  small 
telecommunications  businesses  in  particular 
services,  including  television,  and  the  market  entry 
barriers  they  encounter,  and  we  also  sought 
comment  as  to  how  to  define  small  businesses  for 
purposes  of  implementing  Section  257  of  the 
Telecommunications  Act  of  1996.  which  require*  us 
to  identify  market  entry  barriers  and  to  prescribe 
regulations  to  eliminate  those  barriers. 
Additionally,  in  our  Order  and  Notice  of  I*roposed 
Rule  Making  in  MM  Docket  No.  96-16  (In  the 
Matter  of  Streamlining  Broadcast  EEO  Rule  and 
Policies,  Vacating  the  EEO  Forfeiture  Policy 
Statement  and  Amending  Section  1 .80  of  the 
Commission's  Rules  to  Include  EEO  Forfeiture 
Guidelines),  11  FCC  Red  5154  (1996).  61  FR  9964 
(March  12,  1996),  we  invited  comment  as  to 
whether  relief  should  be  afforded  to  stations:  (1) 
Based  on  small  staff  and  what  size  staff  would  be 
considered  sufficient  for  relief,  e.g.,  10  or  fewer  full- 
time  employees:  (2)  based  on  operation  in  a  small 
market:  or  (3)  based  on  operation  in  a  market  with 
a  small  minority  work  force. 

•3  13  CFR  121.201,  SIC  4833. 

** Economics  and  Statistics  Administration. 
Bureau  of  Census.  U.S.  Department  of  Commerce, 
1992  Census  of  Transportation,  Communications 
and  Utilities,  Establishment  and  Firm  Size,  Series 
UC92-S-1.  Appendix  A-9  (1995). 


industry  are  commercial,  religious, 
educational,  and  other  television  stations.^ 
Also  included  are  establishments  primarily 
engaged  in  television  broadcasting  and  which 
produce  taped  television  program 
materials.**  Separate  establishments 
primarily  engaged  in  producing  taped 
television  program  materials  are  classified 
under  another  SIC  number.'''  There  were 
1,509  television  stations  operating  in  the 
nation  in  1992.*'  That  number  has  remained 
fairly  constant  as  indicated  by  the 
approximately  1,550  operating  television 
broadcasting  stations  in  the  nation  as  of 
August,  igge."  For  1992,^0  the  number  of 
television  stations  that  produced  less  than 
$10.0  million  in  revenue  was  1,155 
establishments.^'  Only  commercial  stations 
are  subject  to  regulatory  fees. 

35.  Additionally,  the  Small  Business 
Administration  defines  a  radio  broadcasting 
station  that  has  $5  million  or  less  in  annual 
receipts  as  a  small  business.''^  A  radio 
broadcasting  station  is  an  establishment 
primarily  engaged  in  broadcasting  aural 
programs  by  radio  to  the  public."  Included 
in  this  industry  are  commercial,  religious, 
educational,  and  other  radio  stations.'"  Radio 
broadcasting  stations  which  primarily  are 
engaged  in  radio  broadcasting  and  which 
produce  radio  program  materials  are 
similarly  included."  However,  radio  stations 
which  are  separate  establishments  and  are 
primarily  engaged  in  producing  radio 
program  material  are  classified  under  another 
SIC  number. *■  The  1992  Census  indicates 


«'  Id.  See  Executive  Office  of  the  President.  Office 
of  Management  and  Budget.  Standard  Industrial 
Classification  Manual  (1987),  at  283,  which 
describes  "Television  Broadcasting  Stations  '  (SIC 
Code  4833)  as:  Establishments  primarily  engaged  in 
broadcasting  visual  programs  by  television  to  the 
public,  except  cable  and  other  pay  television 
services.  Included  in  this  industry  are  commercial, 
religious,  educational  and  other  television  stations. 
Also  included  here  are  establishments  primarily 
engaged  in  television  broadcasting  and  which 
produce  taped  television  program  materials. 

■^Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce. 
1992  Census  of  Transportation,  Communications 
And  Utilities,  Establishment  and  Firm  Size.  Series 
UC92-S-1 ,  Appendix  A-9  (1995) 

■'Id.  SIC  7812  (Motion  Picture  and  Video  Tape 
Production):  SIC  7922  (Theatrical  Producers  and 
Miscellaneous  Th««trical  Services)  (producers  of 
live  radio  and  television  programs). 

»« FCC  News  Release  No.  31327,  January  13,  1993; 
Economics  and  Statistics  Administration,  Bureau  of 
Census.  U.S.  Department  of  Commerce. 

•«FCC  News  Release  No.  64958,  September  6. 
1996. 

'"Census  for  Communications'  establishments  are 
performed  every  five  years  ending  with  a  "2"  or 
"7".  See  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce. 

"  The  amount  of  SIO  million  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant  Census 
categories  stopped  at  $9,999,999  and  began  at 
$10,000,000.  No  category  for  $10.5  million  existed. 
Thus,  the  number  is  as  accurate  as  it  is  possible  to 
calculate  with  the  available  information. 

«  13  CFR  121.201.  SIC  4832 

'^  Economics  and  Statistics  Administration. 
Bureau  of  Census.  U.S.  Department  of  Commerce. 

•*W. 

«W. 


that  96  percent  (5.861  of  6.127)  radio  sUtion 
establishments  produced  less  than  S5  million 
in  revenue  in  1992."'"  Official  Commission 
records  indicate  that  11,334  individual  radio 
stations  were  operating  in  1992.'"  As  of 
August  1996.  official  Commission  records 
indicate  that  12,088  radio  stations  were 
operating.**  Only  commercial  stations  are 
subject  to  regulatory  fees. 

36.  Thus,  the  NPRM  adopted  today  will 
affect  approximately  1,550  full  power 
television  stations:  approximately  1,194  of 
those  stations  are  considered  small 
businesses,"*  and  12,088  full  power  radio 
stations,  approximately  11,605  of  which  are 

.small  busmesses.'"'  These  estimates  may 
overstate  the  number  of  small  entities  since 
the  revenue  figures  on  which  they  are  based 
do  not  include  or  aggregate  revenues  from 
non-television  or  non-radio  affiliated 
companies.  There  are  also  1,954  low  power 
television  stations  (LPTV).'"!  Given  the 
nature  of  this  service,  we  will  presume  that 
all  LPTV  licensees  qualify  as  small  entities 
under  the  SBA  definition. 

Alternative  Classification  of  Small  Stations 

37.  An  alternative  way  to  classify  small 
radio  and  television  stations  is  the  number  of 
employees.  The  Commission  currently 
applies  a  standard  based  on  the  number  of 
employees  in  administering  its  Equal 
Employment  Opportunity  Rule  (EEO)  for 
broadcasting.""  Thus,  radio  or  television 
stations  with  fewer  than  five  full-time 
employees  are  exempted  from  certam  EEO 
reporting  and  record  keeping 
requirements.  ">*  We  estimate  that  the  total 


'''The  Census  Bureau  counts  radio  stations 
located  at  the  same  facility  as  one  establishment. 
Therefore,  each  co-located  AM/FM  combination 
counts  as  one  establishment. 

""FCXNews  Release  No  31327,  January  13,  1993. 

"FCC  News  Release  No.  64958.  September  6. 
1996. 

|<»  We  use  the  77  percent  figure  of  TV  stations 
operating  at  less  than  $10  million  for  1992  and 
apply  it  to  the  1996  total  of  1550  TV  stations  to 
arrive  at  1.194  stations  categorized  as  small 
businesses 

'<"  We  use  the  96%  figure  of  radio  station 
establishments  with  less  than  S5  million  revenue 
from  the  Census  data  and  apply  it  to  the  12.088 
individual  station  count  to  arrive  at  1 1.605 
individual  stations  as  small  businesses 

'<>=  FCC  News  Release,  Broadcast  Station  Totals  as 
of  December  31,  1996,  No.  71831,  January  21.  1997. 

""  The  Commission's  definition  of  a  small 
broadcast  station  for  purposes  of  applying  its  EEO 
rules  was  adopted  prior  to  the  requirement  of 
approval  by  the  SBA  pursuant  to  Section  3(a)  of  the 
Small  Business  Act,  15  U.S.C.  632  (a),  as  amended 
by  Section  222  of  the  Small  Business  Credit  and 
Business  Opportunity  Enhancement  Act  of  1992. 
Public  Uw  102-366.' section  222(b)(1),  106  SUt 
999  (1992),  as  further  amended  by  the  Small 
Business  Administration  Reauthorization  and 
Amendments  Act  of  1994.  Public  Uw  103-403. 
section  301, 108  Stat  4187  (1994).  However,  this 
definition  was  adopted  after  the  public  notice  and 
the  opportunity  for  comment.  See  Report  and  Order 
in  Docket  No.  18244.  23  FCC  2d  430  (1970),  35  FR 
B925()une6,  1970). 

'0*Soe,  e.g.,  47  CFR  73.3612  (Requirement  to  file 
annual  employment  reports  on  Form  395  applies  to 
licensees  with  five  or  more  full-time  employees): 
Fu^t  Report  and  Order  in  Docket  No. 21474 
(Amendiment  of  Broadcast  Equal  Employment 

CooUnuad 
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number  of  broadcast  stations  with  4  or  fewer 
employees  is  approximately  4,239. ">* 

Auxiliary,  Special  Broadcast  and  Other 
Program  Distribution  Services 

38.  This  service  involves  a  variety  of 
transmitters,  generally  used  to  relay 
broadcast  programming  to  the  public 
(through  translator  and  booster  stations)  or 
within  the  program  distribution  chain  (from 
s  remote  news  gathering  unit  back  to  the 
station).  The  Commission  has  not  developed 
a  definition  of  small  entities  applicable  to 
broadcast  auxiliary  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is  the 
definition  under  the  Small  Business 
Administration  (SBA)  rules  applicable  to 
radio  broadcasting  stations  (SIC  4832)  and 
television  broadcasting  stations  (SIC  4833). 

39  There  are  currently  2,720  FM 
translators  and  boosters.  4.952  TV 
translators.  "*  The  FCC  does  not  collect 
financial  information  on  any  broadcast 
Cacility  and  the  Department  of  Commerce 
does  not  collect  financial  information  on 
these  auxiliary  broadcast  ^cilities.  We 
believe,  however,  that  most,  if  not  all,  of 
these  auxiliary  facilities  could  be  classified 
as  small  businesses  by  themselves.  We  also 
recognize  that  most  translators  and  boosters 
are  owned  by  a  parent  station  which,  in  some 
cases,  would  be  covered  by  the  revenue 
definition  of  small  business  entity  discussed 
above.  These  stations  would  likely  have 
annual  revenues  that  exceed  the  SBA 
maximum  to  be  designated  as  a  small 
business  (either  $5  million  for  a  radio  station 
or  $10.5  million  for  a  TV  station). 
Furthermore,  they  do  not  meet  the  Small 
Business  Act's  definition  of  a  "small  business 
concern"  because  they  are  not  independently 
owned  and  operated."" 

40.  Multipoint  Distribution  Service  (MDS). 
This  service  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office,  similar 
to  that  provided  by  cable  television 
systems.'"*  In  connection  with  the  1996  MDS 
auction  the  Commission  defined  small 
businesses  as  enbties  who  had  annual 
average  gross  revenues  for  the  three 


Opportunity  Rules  and  FCC  Form  395).  70  FCC  2d 
1466  (1979).  50  FR  50329  (December  10.  1985).  The 
Commission  is  currently  nonsideriDg  how  to 
decrease  the  administrative  burdens  imposed  by  the 
EEO  rule  on  soaall  stations  while  maintaining  the 
effectiveness  of  our  broadcast  EEO  enforcement. 
Order  and  Notice  of  Proposed  Rule  Making  in  MM 
Docket  No  96-16  (Sireamlimng  Broadcast  EEO 
Rule  and  Policies.  Vacating  the  EEO  Forfeiture 
Policy  Statement  and  .\mending  .Section  1.60  of  the 
Commission's  Rules  to  Include  EEO  Forfeiture 
Guidelines).  11  FCC  Red  5154  (1996).  61  FR  9964 
(March  12.  1996)  One  option  under  consideration 
is  whether  lo  define  a  small  station  for  purposes  of 
affording  such  relief  as  one  with  ten  ot  fewer  full- 
time  employees 

<"  Compilation  of  1994  Broadcast  Station  Annual 
Employment  Reports  (FCC  Form  395B).  Equal 
Opportunity  Employment  Branch.  Mass  Media 
Bureau.  FCC. 

'<*PCC  News  Release,  Broadcast  Station  Totals  as 
of  December  31.  1996.  No.  71831,  January  21,  1997 

'<"  15  U.S.C  632. 

>o*  Fur  purposes  of  this  item.  MDS  also  includes 
single  channel  Multipoint  Distribution  Service 
(MDS)  and  Multipoint  Distribution  Service  (MMDS) 
application  and  authorizations  collectively. 


preceding  years  not  in  excess  of  $40 
million. '"'  This  definition  of  a  small  entity  in 
the  context  of  MDS  auctions  has  been 
approved  by  the  SBA.""  These  stations  were 
licensed  prior  to  implementation  of  Section 
309(j)  of  the  Act.  Licenses  for  new  MDS 
facilities  are  now  awarded  to  auction  winners 
in  Basic  Trading  Areas  (BTAs)  and  BTA-like 
areas. ' ' '  The  MDS  auctions  resulted  in  67 
successful  bidders  obtaining  licensing 
opportunities  for  493  BTAs.  Of  the  67 
auction  winners,  61  meet  the  definition  of  a 
small  business.  There  are  1,573  previously 
authorized  and  proposed  MDS  stations 
currently  licensed.  Thixs.  we  conclude  that 
there  are  1.634  MDS  providers  that  are«mall 
businesses  as  deemed  by  the  SBA  and  the 
Commission's  auction  rules.  It  is  estimated, 
however,  that  only  1.145  MDS  licensees  are 
subject  to  regulatory  fees  and  the  number 
which  are  small  businesses  is  unknown. 

Wireless  and  Commercial  Mobile  Services 

41.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed  a 
definition  of  small  entities  applicable  to 
cellular  licensees.  The  closest  applicable 
definition  of  small  entity  is  the  definition 
under  the  SBA  rules  applicable  to 
radiotelephone  (wireless]  companies  (SIC 
4612).  The  most  reliable  source  of 
ii)formation  regarding  the  number  of  cellular 
services  carriers  nationwide  of  which  we  are 
aware  appears  to  be  the  data  that  the 
Commission  collects  annually  in  connection 
with  the  TRS  Worksheet ' ' '  According  to  the 
most  recent  data,  792  companies  reported 
that  they  were  engaged  in  the  provision  of 
cellular  services."'  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independently  owned  and  operated,  or  have 
more  than  1.500  employees,  we  are  unable  at 
this  time  to  estimate  with  greater  precision 
the  number  of  cellular  services  carriers  that 
would  qualify  as  small  business  concerns 
under  the  SBA's  definition.  Consequently, 
we  estimate  that  there  are  fewer  than  792 
small  cellular  service  carriers. 

42.  220  MHz  Radio  Services.  Since  the 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  220  MHz  radio 
services,  we  will  utilize  the  SBA's  definition 
applicable  to  radiotelephone  companies — 
i.e..  an  entity  employing  less  than  1,500 
persons."*  With  respect  to  the  220  MHz 
services,  the  Commission  has  proposed  a 


'°»See47CFR  1.2110  (a)(1). 

"°  Amendment  of  Parts  21  and  74  of  the 
Commission's  Rules  with  Regard  to  Filing 
Procedures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding,  10 
FCC  Red  9589  (1995).  60  FR  36524  duly  17.  1995). 

" '  Id.  A  Basic  Trading  Area  (BTA)  is  the 
geographic  area  by  which  the  Multipoint 
Distribution  Service  is  licensed.  See  Rand  McNally 
1992  Commercial  Atlas  and  Marketing  Guide,  123rd 
Edition,  pp.  36-39. 

'  '2  Federal  Communications  Commission.  CCB 
Industry  Analysis  Division.  Telecommunication 
Industry  Revenue:  TRS  Worksheet  Data,  TbI.  1 
(Average  Total  Telecommunication  Revenue 
Reported  by  Qass  of  Carrier)  (December  1996)  (TRS 
Worksheet). 

'"id 

"•13  CFR  121.201.  SIC  4812. 


two-tiered  definition  of  small  business  for 
purposes  of  auctions:  (1)  For  Economic  Area 
(EA)  licensees,' "  a  firm  with  average  annual 
gross  revenues  of  not  more  than  S6  million 
for  the  preceding  three  years,  and  (2)  for 
regional  and  nationwide  licensees,  a  firm 
with  average  annual  gross  revenues  of  not 
more  than  $15  million  for  the  preceding  three 
years."'  Since  this  definition  has  not  yet 
been  approved  by  the  SBA,  we  will  utilize 
the  SBA's  definition  applicable  to 
radiotelephone  companies.  Given  the  fact 
that  nearly  all  radiotelephone  companies 
employ  fewer  than  1,500  employees, "''"with 
respect  to  the  approximately  3,800 
incumbent  licensees  in  this  service,  we  will 
consider  them  as  small  businesses  under  the 
SBA  definition. 

43.  Private  and  Common  Carrier  Paging. 
The  Commission  has  proposed  a  two-tier 
definition  of  small  businesses  in  the  context 
of  auctioning  licenses  in  the  Common  Carrier 
Paging  and  exclusive  Private  Carrier  Paging 
services.  Under  the  proposal,  a  small 
business  will  be  defined  as  either  (1)  an 
entity  that,  together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of  not 
more  than  $3  million,  or  (2)  an  entity  that, 
together  with  affiliates  and  controlling 
principals,  has  average  gross  revenues  for  the 
three  preceding  calendar  years  of  not  more 
than  $15  million.  Since  the  SBA  has  not  yet 
approved  this  definition  for  paging  services, 
we  will  utilize  the  SBA's  definition 
applicable  to  radiotelephone  comf»anies,  i.e., 
an  entity  employing  fewar  than  1 ,500 
persons. " '  At  present,  there  are 
approximately  24.000  Private  Paging 
licensees  and  74.000  Common  Carrier  Paging 
licensees.  We  estimate  that  the  majority  of 
private  and  common  carrier  paging  providers 
would  qualify  as  small  businesses  under  the 
SBA  definition. 

44.  Mobile  Service  Carriers.  Neither  the 
(Dommission  nor  the  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  mobile  service  carriers,  such  as 
paging  companies.  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
radiotelephone  (wireless)  compianies.  The 
most  reliable  source  of  information  regarding 
the  number  of  mobile  service  carriers 
nationwide  of  which  we  are  aware  apftears  to 
be  the  data  that  the  Commission  collects 
annually  in  coimection  with  the  TRS 
Worksheet.  According  to  the  most  recent 
data,  117  companies  reported  that  they  were 
engaged  in  the  provision  of  mobile 


I ' '  Economic  Area  (EA)  licenses  refer  to  the  60 
frequencies  in  the  172  geographic  areas  as  defined 
by  the  Bureau  of  Economic  Analysis,  Department  of 
Commerce.  See  Amendment  of  Part  90  of  the 
Ciommission's  Rules  to  Provide  for  the  Use  of  the 
220-222  MHz  Band  by  the  Private  Land  Mobile 
Radio  Service.  Second  Memorandum  Opinion  and 
Order  and  Third  Notice  of  Proposed  Rule  Making, 
GN  Docket  93-252,  10  FCC  Red  6880  (1995).  60  FR 
26861  (May  19,  1995). 

"»W. 

"'See  U.S.  Bureau  of  the  Census,  U.S. 
Department  of  Commerce.  1992  Clensus  of 
Transportation.  Communications,  and  Utilities. 
UC92-S-1,  Subject  Series.  Establishment  and  Firm 
Size.  TbI.  5.  Employment  Size  of  Firms;  1992,  SIC 
4812  (issued  May  1995). 

"» 13  CFR  121,201,  SIC  4812. 


services. ' "  Although  it  seems  certain  that 
some  of  these  carriers  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  we  are  unable  at  this  time 
to  estimate  with  greater  precision  the  number 
of  mobile  service  carriers  that  would  qualify 
imder  the  SBA's  definition.  Consequently, 
we  estimate  that  there  are  fewer  than  117 
small  entity  mobile  service  carriers. 

45.  Broadband  Personal  Communications 
Service  (PCS).  The  broadband  PCS  spectrum 
is  divided  into  six  frequency  blocks 
designated  A  through  F  and  the  Commission 
has  held  auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
Blocks  C  and  F  as  an  entity  that  has  average 
gross  revenues  of  less  than  $40  million  in  the 
three  previous  calendar  years.' 2°  For  Bkxk  F, 
an  additional  classification  for  "very  small 
business"  was  added  and  is  defined  as  an 
entity  that,  together  with  their  affiliates,  has 
average  gross  revenues  of  not  more  than  $15 
million  for  the  preceding  three  calendar 
years. '^'  These  regulations  defining  "small 
entity"  in  the  context  of  broadband  PCS 
auctions  have  been  approved  by  the  SBA.  No 
small  businesses  within  the  SBA-approved 
definition  bid  successfully  for  licenses  in 
Blocks  A  and  B.  There  were  90  winning 
bidders  that  qualified  as  small  entities  in  the 
Block  C  auctions.  A  total  of  93  small  and  very 
small  business  bidders  won  approximately 
40%  of  the  1,479  licenses  for  Blocks  D,  E, 
and  F.'"  However,  licenses  for  blocks  C 
through  F  have  not  been  awarded  fully; 
therefore  there  are  few,  if  any,  small 
businesses  currently  providing  PCS  services. 
Based  on  this  information,  we  conclude  that 
the  number  of  small  broadband  PCS  licensees 
will  include  the  90  wiiming  C  Block  bidders 
and  the  93  qualifying  bidders  in  the  D,  E,  and 
F  blocks,  for  a  total  of  183  small  PCS 
providers  as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

46.  Narrowband  PCS.  The  Commission  has 
auctioned  nationwide  and  regional  licenses 
for  narrowband  PCS.  There  are  11 
nationwide  and  30  regional  licensees  for 
narrowband  PCS.  The  Commission  does  not 
have  sufficient  information  to  determine 

'  whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition.  At  present,  there  have  been  no 
auctions  held  for  the  major  trading  area 
(MTA)  and  basic  trading  area  (BTA) 
narrowband  PCS  licenses.  The  Commission 
anticipates  a  total  of  561  MTA  licenses  and 
2,958  BTA  licenses  will  be  awarded  in  the 
auctions.  Those  auctions,  however,  have  not 
yet  been  scheduled.  Given  ihe  focts  that 


"»W. 

■"See  Amendment  of  Parts  20  and  24  of  the 
Commission's  Rules^-Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobiie  Radio  Service 
Spectrum  Cap.  Report  and  Order,  FCC  96-278,  WT 
C>ocket  No.  96-59,  paras.  57-60  (released  )une  24, 
1996),  61  FR  33859  duly  1.  1996);  see  also  47  CFR 
24.720(b). 

'^'  See  Amendment  of  Parts  20  and  24  of  the 
Commission's  Rules — Broadt>and  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap.  Report  and  Order.  FCC  9fr-278,  WT 
Docket  No.  96-59,  para.  60  (1996).  61  FR  33859 
(luly  1,1996). 

'"  FCC  News.  Broadband  PCS,  D.  E  and  F  Block 
Auction  Closes.  No.  71744  (released  January  14. 
1997). 


nearly  all  radiotelephone  companies  have 
fewer  than  1,500  employees  and  that  no 
reliable  estimate  of  the  number  of 
prospective  MTA  and  BTA  narrowband 
licensees  can  be  made,  we  assume  that  all  of 
the  licenses  will  be  awarded  to  small  entities, 
as  that  term  is  defined  by  the  SBA 

47.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a  definition  of 
small  business  specific  to  the  Rural 
Radiotelephone  Service,  which  is  defined  in 
§22.99  of  the  Commission's  Rules. '^  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  BETRS,  or  Basic 
Exchange  Telephone  Radio  Systems  (the 
parameters  of  which  are  defined  in  $§  22.757 
and  22.759  of  the  Commission's  Rules). 
Accordingly,  we  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e..  an  entity  employing  fewer 
than  1,500  persons.  There  are  approximately 
1,000  licensees  in  the  Rural  Radiotelephone 
Service,  and  we  estimate  that  almost  all  of 
them  qualify  as  small  under  the  SBA's 
definition  of  a  small  business.'^* 

48.  Air-Ground  Radiotelephone  Service. 
The  Commission  has  not  adopted  a  definition 
of  small  business  specific  to  the  Air-Ground 
Radiotelephone  Service,  which  is  defined  in 
$  22.99  of  the  Commission's  Rules. ' " 
Accordingly,  we  will  use  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  fewer 
than  1,500  persons.'"  There  are 
approximately  100  licensees  in  the  Air- 
Ground  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify  as 
small  under  the  SBA  definition. 

49.  Specialized  Mobile  Radio  Licensees 
(SMR).  Pursuant  to  47  CFR  90.814(b)(1),  the 
Commission  awards  bidding  credits  in 
auctioiu  for  geographic  area  800  MHz  and 
900  MHz  Specialized  Mobile  Radio  (SMR) 
licenses  to  firms  that  had  revenues  of  less 
than  $15  million  in  each  of  the  three 
previous  calendar  years.  This  regulation 
defining  "small  entify"  in  the  context  of  800 
MHz  and  900  MHz  SMR  has  been  approved 
by  the  SBA.  '^^  Therefore,  the  regulatory  fees 
in  this  item  apply  to  SMR  providers  in  the 
800  MHz  and  900  MHz  bands  that  either  hold 
geographic  area  licenses  or  have  obtained 
extended  implementation  authorizations.  We 
do  not  know  how  many  firms  provide  800 
MHz  or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended  implementation 
authorizations,  nor  how  many  of  these 


|"47  CFR  22.9. 

'"  13  CFR  121.201,  SIC  4812. 

'^Id. 

>^Id. 

•^  See  Amendment  of  Parts  2  and  90  of  the 
Commission's  Rules  to  Provide  for  the  Use  of  200 
Channels  Outside  the  Designated  Filing  Areas  in 
the  896-901  MHz  and  the  935-940  MHz  Bands 
Allotted  to  the  Specialized  Mobile  Radio  Pool,  PR 
Docket  No.  89-583,  Second  Order  on 
Reconsideration  and  Seventh  Report  and  Order.  11 
FCC  Red  2639.  2693-702  (1995),  60  FR  48913 
(September  21,  1995);  Amendment  of  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  SMR  Systems  in  the  800  MHz 
Frequency  Band.  PR  Docket  No.  93-144.  First 
Report  and  Order,  Eighth  Report  and  Order,  and 
Second  Further  Notice  of  Proposed  Rule  Making.  1 1 
FCC  Red  1463  (1995).  61  FR  6212  (February  16. 
1996). 


providers  have  annual  revenues  of  less  than 
$15  million.  We  do  know  that  one  of  these 
firms  has  over  $15  million  in  revenues.  We 
assume  that  all  of  the  remaining  existing 
extended  implementation  authorizations  are 
held  by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in  the 
900  MHz  SMR  band.  There  were  60  winning 
bidders  who  qualified  as  small  entities  in  the 
900  MHz  auction.  Based  on  this  information, 
we  conclude  that  the  number  of  geographic 
area  SMR  licensees  aff^ed  includes  these  60 
small  entities 

50.  In  addition  to  those  licensees  described 
in  paragraph  49  above,  the  regulatory  fees 
apply  to  all  SMR  providers  in  the  Private 
Mobile  Radio  Service  (PMRS)  and  the 
Commercial  Mobile  Radio  Service  (CMRS), 
except  for  those  licensees  that  are  statutorily 
exempt.  These  radios  are  used  by  companies 
of  all  sizes  operating  in  all  U.S.  business 
categories.  Because  of  the  vast  amy  of  SMR 
users,  the  Commission  has  not  developed  nor 
would  it  be  possible  to  develop  a  definition 
of  small  entities  specifically  applicable  to 
SMR  users.  For  the  purpose  of  determining 
whether  a  licensee  is  a  small  business  as 
defined  by  the  SBA,  each  licensee  would 
need  to  be  evaluated  within  its  own  business 
area. 

51.  Private  Land  Mobile  Radio  Licensees 
PLMR).  These  radios  are  used  by  companies 
of  all  sizes  op>erating  in  all  U.S.  business 
categories.  Because  of  the  vast  array  of  PLMR 
users,  the  Commission  has  not  developed  nor 
would  it  be  possible  to  develop  a  definition 
of  small  entities  specifically  applicable  to 
PLMR  users.  For  the  purpose  of  determining 
whether  a  licensee  is  a  small  business  as 
defined  by  the  SBA,  each  licensee  would 
need  to  be  evaluated  within  its  own  business 
area 

52.  The  Commission  is  unable  at  this  time 
to  estimate  the  number  of  small  businesses 
which  could  be  impacted  by  the  rules 
However,  the  Commission's  1994  Annual 
Report  on  PLMRs  '"  indicates  that  at  the  end 
of  fiscal  year  1994  there  were  1,087,267 
licensees  operating  12,481.989  transmitters 
in  the  PLMR  bands  below  512  MHz.  Further, 
because  any  entify  engaged  in  a  commercial 
activity  is  eligible  to  hold  a  PLMR  license, 
these  rules  could  potentially  impact  every^ 
small  business  in  the  U.S. 

53.  Amateur  Radio  Service.  We  estimate 
that  10.000  applicants  will  apply  for  vanity 
call  signs  in  FS'  1997.  All  are  presumed  lo 
be  individuals.  All  other  amateur  licensees 
are  exempt  4rom  payment  of  regulatory  fees. 

54.  Aviation  and  Marine  Radio  Service. 
Small  businesses  in  the  aviation  and  marine 
radio  services  use  a  marine  very  high 
frequency  (VHF)  radio,  any  type  of 
emergency  position  indicating  radio  beacon 
(EPIRB),  and/or  radar,  a  VHF  aircraft  radio, 
and/or  any  type  of  emergency  locator 
transmitter  (ELT).  The  Commission  has  not 
developed  a  definition  of  small  entities 
sptecifically  applicable  to  these  small 
businesses.  Therefore,  the  applicable 
definition  of  small  entify  is  the  definition 
under  the  Small  Business  Administration 


' "  Federal  Communications  Commission,  60th 
.\nnuai  Report.  Fiscal  Year  1994  at  116. 
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rules  applicable  to  water  transportation  and 
transportation  by  air.  This  definition 
provides  that  a  small  entity  is  any  entity 
employing  less  than  500  persons  for  water 
transportation,  and  1,500  for  transportation 
by  air.  '^  The  Commission  is  unable  at  this 
time  to  make  a  meaningful  estimate  of  the 
number  of  potential  small  businesses. 

55.  Most  applicants  for  individual 
recreational  licenses  are  individuals. 
Approximately  581,000  ship  station  licensees 
and  131,000  aircraft  station  licensees  operate 
domestically  and  are^ot  subject  to  the  radio 
carriage  requirements  of  any  statute  or  treaty. 
Therefore,  for  purposes  of  our  evaluations 
and  conclusions  in  this  FRFA,  we  estimate 
that  there  may  be  at  least  712,000  potential 
licensees  which  are  small  businesses,  as  that 
term  is  defined  by  the  SBA.  We  estimate, 
however,  that  only  22.250  will  be  subject  to 
FY  1997  regulatory  fees. 

56.  Microwave  Video  Services.  Microwave 
services  includes  common  carrier.'*^  private 
operational  fixed,'''  and  broadcast  auxiliary 
radio  services.''^  At  present,  there  are  22,015 
common  carrier  licensees,  approximately 
61,670  private  operational  fixed  licensees 
and  broadcast  auxiliary  radio  licensees  in  the 
microwave  services.  Inasmuch  as  the 
Commission  has  not  yet  defined  a  small 
business  with  respect  to  microwave  services, 
we  will  utilize  the  SBA's  definition 
applicable  to  radiotelephone  comp>anies — 
i.e..  an  entity  with  less  than  1,500  persons.'" 
As  for  estimates  regarding  small  businesses 
within  the  broadcast  service,  we  rely  on  our 
estimates  as  discussed  under  mass  media 
services.  Although  some  of  these  comp>anies 
may  have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with  greater 
precision  the  number  of  microwave  service 
providers  other  than  broadcast  licensees  that 
would  qualify  under  the  SBA's  definition. 

57.  Public  Safety  Radio  Services.  Public 
Safety  radio  services  include  police,  fire, 
local  government,  forestry  conservation, 
highway  maintenance,  and  emergency 
medical  services. ' "  There  are  a  total  of 


'»See  13CFR  121.201.  SIC  Major  Group  Code 
4+— Water  Transportation  (4491,  4492.  4493.  4499) 
and  45 — Transportation  by  Air  (4522,  4581). 

'»47  CFR  101  et  seq  (formerly  part  21  of  the 
Commission's  rules). 

'''  Persons  eligible  under  parts  80  and  90  of  the 
Commission's  rules  can  use  private  Operational 
Fixed  Microwave  services.  See  47  CFR  80  ef  seq,  90 
et  seq.  Stations  in  this  service  are  called 
operational-fixed  to  distinguish  them  from  common 
carrier  and  public  fixed  stations.  Only  the  licensee 
may  use  an  operational-fixed  station,  and  only  for 
communications  related  to  the  licensee's 
commercial,  industrial,  or  safety  operations. 

'"  Broadcast  Auxiliary  Microwave  Service  is 
governed  by  part  74  of  title  47  of  the  Commission's 
rules.  See  47  CFR  74  et  seq.  Available  to  licensees 
of  broadcast  stations  and  to  broadcast  and  cable 
network  entities,  broadcast  auxiliary  microwave 
stations  are  used  for  relaying  broadcast  television 
signals  from  the  studio  to  the  transmitter,  or 
between  two  points,  such  as  a  main  studio  and  an 
auxiliary  studio.  The  broadcast  auxiliary  microwave 
services  also  include  mobile  TV  pickups  which 
relay  signals  horn  a  remote  location  back  to  the 
studio. 

I"  13  CFR  121  201.  SIC  4812. 

'^  With  the  exception  of  the  special  emergency 
service,  these  services  are  governed  by  subpart  B  of 
part  90  of  the  Commission's  rules.  47  CFR  90.15 


approximately  127.540  licensees  within  these 
services.  Governmental  entities  as  well  as 
private  businesses  comprise  the  licensees  for 
these  services.  As  we  indicated  in  the 
introductory  paragraph,  all  governmental 
entities  with  populations  of  less  than  50.000 
^1  within  the  definition  of  a  small 
business."'  There  are  approximately  37,566 
governmental  entities  with  populations  of 
less  than  50,000.'**  All  of  these  licensees  are 
exempt  from  payment  of  regulatory  fees. 

58.  Personal  Radio  Services.  Personal  radio 
services  provide  short-range,  low  power 
radio  for  personal  communications,  radio 
signalling  and  business  communications  not 
provided  for  in  other  services.  These  services 
include  citizen  band  (CB)  radio  service, 
general  mobile  radio  service  (GMRS),  radio 
control  radio  service,  and  family  radio 
service  (FRS).'"  Inasmuch  as  the  CB.  GMRS, 
and  FRS  licensees  are  individuals,  no  small 
business  definition  applies  for  these  services. 
We  are  unable  at  this  time  to  estimate  the 
number  of  licensees  that  would  qualify  as 
small  under  the  SBA's  definition,  however, 
only  GMRS  licensees  are  subject  to  regulatory 
fees. 

59.  Offshore  Radiotelephone  Service.  This 
service  operates  on  several  UHF  TV 
broadcast  channels  that  are  not  used  for  TV 
broadcasting  in  the  coastal  area  of  the  states 
bordering  the  Gulf  of  Mexico. '  **  At  present. 


through  90.27.  The  police  service  includes  26.608 
licensees  that  serve  state,  county,  and  municipal 
enforcement  through  telephony  (voice),  telegraphy 
(code)  and  teletype  and  facsimile  (printed  matenal) 
The  fire  radio  service  includes  22,677  licensees 
comprised  of  private  volunteer  or  professional  fire 
companies  as  well  as  units  under  governmental 
control.  The  local  government  service  that  is 
presently  comprised  of  40,512  licensees  that  are 
state,  county,  or  municipal  entities  that  use  the 
radio  for  official  purposes  not  covered  by  other 
public  safety  services.  There  are  7.325  licensees 
within  the  forestry  service  which  is  comprised  of 
licensees  from  state  departments  of  conservation 
and  private  forest  organizations  who  set  up 
communicabons  networks  among  fire  lookout 
towers  and  ground  crews.  The  9,480  state  and  local 
governments  are  licensed  to  highway  maintenance 
service  provide  emergency  and  routine 
communications  to  aid  other  public  safety  services 
to  keep  main  roads  safe  for  vehicular  traffic.  The 
1,460  licensees  in  the  Emergency  Medical  Radio 
Service  (EMRS)  use  the  39  channels  allocated  to 
this  service  for  emergency  medical  service 
communication  related  to  the  actual  delivery  of 
emergency  medical  treatment.  47  CFR  90.15 
through  90.27.  The  19.478  licensees  in  the  special 
emergency  service  include  medical  services,  rescue 
organizations,  veterinarians,  handicapped  persons, 
disaster  relief  organizations,  school  buses,  beach 
patrols,  establishments  in  isolated  areas, 
communications  standby  facilities,  and  emergency 
repair  of  public  communications  facilities.  47  CFR 
90.33  through  90.55. 

'"5U.S.C601(5). 

iMUnited  States  Oept.  of  Commerce.  Bureau  of 
the  Census.  1992  Census  of  Governments  (1992 
Census). 

I"  Licensees  in  the  Citizens  Band  (CB)  Radio 
Service,  General  Mobile  Radio  Service  (GMRS), 
Radio  Control  (R/C)  Radio  Service  and  Family 
Radio  Service  (FRS)  are  governed  by  subpart  D. 
subpart  A,  subpart  C  .  and  subpart  B,  respectively, 
of  piart  95  of  the  Commission's  rules.  47  CFR  95.401 
through  95.428:  95.1  through  95.181:  95.201 
through  95.225;  47  CFR  95.191  through  95.194. 

'"These  licensees  are  governed  by  subpart  I  of 
part  22  of  the  Commission's  rules.  47  CFR  22.1001 
through  22.1037. 


there  are  approximately  55  licensees  in  this 
service.  We  are  unable  at  this  time  to 
estimate  the  number  of  licensees  that  would 
qualify  as  small  under  the  SBA's  definition. 

rv.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements: 

60.  With  certain  exceptions,  the 
Commission's  Schedule  of  Regulatory  Fees 
applies  to  all  Commission  licensees  and 
regulatees.  Most  licensees  will  be  required  to 
count  the  number  of  licenses  or  call  signs 
authorized,  complete  and  submit  an  FCC 
Form  159,  "FCC  Remittance  Advice,"  and 
pay  a  regulatory  fee  based  on  the  number  of 
licenses  or  call  signs. ''"^  Interstate  telephone 
service  providers  must  compute  their  annual 
regulatory  fee  based  on  their  adjusted  gross 
interstate  revenue  using  information  they 
already  supply  to  the  Commission  in 
compliance  with  the  TRS  Fund,  and  they 
must  complete  and  submit  the  FCC  Form 
159.  Compliance  with  the  fee  schedule  will 
require  some  licensees  to  tabulate  the 
number  of  units  (e.g.,  cellular  telephones, 
pagers,  cable  TV  subscribers}  they  have  in 
service,  complete  and  submit  an  FCC  Form 
159.  Licensees  ordinarily  will  keep  a  list  of 
the  number  of  units  they  have  in  service  as 
part  of  their  normal  business  practices. 
Licensees/regulatees  that  must  pay  on  the 
basis  of  subscriber  counts  shall  submit 
documentation  which  supports  the  number 
of  units  for  which  payment  is  submitted. 
Each  licensee/regulatee  shall  provide 
certification  by  affixing  their  signature  to  the 
FCC  Form  159  that  all  information  submitted 
is  true  and  accurate.  No  additional  outside 
professional  skills  are  required  to  complete 
the  FCC  Form  159,  and  it  can  be  completed 
by  the  employees  responsible  for  an  entity's 
business  records. 

61.  Each  licensee  must  submit  the  FCC 
Form  159  to  the  Commission's  lockbox  bank 
after  computing  the  number  of  imits  subject 


'"The  following  categories  are  exempt  from  the 
Commission's  Schedule  of  Regulatory  Fees: 
Amateur  radio  licensees  (except  applicants  for 
vanity  call  signs )and  operators  in  other  non- 
licensed  services  (e.g.,  Personal  Radio,  part  15.  ship 
and  aircraft).  Governments  and  non-profit  (exempt 
under  Section  501(c)  of  the  Internal  Revenue  Code) 
entities  are  exempt  from  payment  of  regulatory  fees 
and  need  not  submit  payment.  Non-commercial 
educational  broadcast  licensees  are  exempt  from 
regulatory  fees  as  are  licensees  of  auxiliary 
broadcast  services  such  as  low  power  auxiliary 
stations,  television  auxiliary  service  stations, 
remote  pickup  stations  and  aural  broadcast 
auxiliary  stations  where  such  licenses  axe  used  in 
conjunction  with  commonly  owned  non- 
commercial educational  stations.  Emergency  Alert 
System  licenses  for  auxiliary  service  facilities  are 
also  exempt  as  are  instructional  television  fixed 
service  licensees.  Regulatory  fees  are  automatically 
waived  for  the  licensee  of  any  translator  station 
that:  (1)  is  not  licensed  to.  in  whole  or  in  part,  and 
does  not  have  common  ownership  with,  the 
licensee  of  a  commercial  broadcast  station:  (2)  does 
not  derive  income  frtjm  advertising:  and  (3)  is 
dependent  on  subscriptions  or  contributions  from 
members  of  the  community  served  for  support. 
Receive  only  earth  station  permittees  are  exempt 
from  payment  of  regulatory  fees.  A  regulatee  will 
be  relieved  of  its  fee  payment  requirement  if  its 
total  fee  due.  including  all  categories  of  fees  for 
which  payment  is  due  by  the  entity,  amounts  to  less 
than  $10. 


to  the  fee.  As  an  option,  licensees  are 
permitted  to  file  electronically  or  on 
computer  diskette  to  minimize  the  burden  of 
submitting  multiple  copies  of  the  FCC  Form 
159.  Although  not  mandatory,  the  latter 
procedure  may  require  additional  technical 
skills.  Licensees  who  pay  small  fees  in 
advance  supply  fee  information  as  part  of 
their  application  and  do  not  need  to  use  the 
FCC  Form  159. 

62.  Licensees  and  regulatees  that  are 
exempt  from  payment  of  regulatory  fees  due 
to  their  status  under  Section  501(c]  of  the 
Internal  Revenue  Code,  26  U.S.C.  501(c). 
shall  submit  a  copy  of  their  current  IRS 
Determination  Letter  or  equivalent 
certification  from  a  governmental  authority 
attesting  to  their  non-profit  status. 

63.  Licensees  and  regulatees  are  advised 
that  failure  to  submit  the  required  regulatory 
fee  and/or  the  required  supporting 
documentation  in  a  timely  manner  will 
subject  the  licensee  or  regulatee  to  a  late 
payment  fee  of  an  additional  25%  in  addition 
to  the  required  fee.'*'  Until  payment  is 
received,  no  new  or  pending  applications 
will  be  processed,  and  existing 
authorizations  may  be  subject  to 
rescission.'*'  Further,  in  accordance  with  the 
Debt  Collection  Improvement  Act  of  1996, 
federal  agencies  may  bar  a  person  or  entity 
from  obtaining  a  federal  loan  or  loan 
insurance  guarantees  if  that  person  or  entity 
foils  to  pay  a  delinquent  debt  owed  to  any 
federal  agency.'*^  Thus,  debts  owed  to  the 
Commission  may  result  in  a  person  or  entity 
being  denied  a  federal  loan  or  loan  guarantee 
pending  before  another  federal  agency  until 
such  obligations  are  paid.'*-' 

64.  The  Commission's  rules  currently  make 
provision  for  relief  in  exceptional 
circumstances.  Persons  or  entities  that 
believe  they  have  been  placed  in  the  wrong 
regulatory  fee  category  or  are  experiencing 
extraordinary  and  compelling  financial 
hardship,  upon  a  showing  that  such 
circumstances  override  the  public  interest  in 
reimbursing  the  Commission  for  its 
regulatory  costs,  may  request  a  waiver, 
reduction  or  deferment  of  payment  of  the 
regulatory  fee.'**  However,  timely 
submission  of  the  required  regulatory  fee 
must  accompany  requests  for  waivers  or 
reductions.  This  will  avoid  any  late  payment 
penalty  if  the  request  is  denied.  The  fee  will 
be  refiinded  if  the  request  is  granted.  In 
exceptional  and  compelling  instances  (where 
payment  of  the  regulatory  fee  along  with  the 
waiver  or  reduction  request  could  result  in 
reduction  of  service  to  a  community  or  other 
financial  hardship  to  the  licensee),  the 
Commission  will  accept  a  petition  to  defer 
payment  along  with  a  waiver  or  reduction 
request 


'«47  U.S.C  1.1164(a). 

'*' 47  U.S.C.  1.1164(c). 

I*' Public  Law  104-134, 110  Stat  1321  (1996). 

1*5  31  U.S.C  7701(c)(2)(B). 

'**47  U.S.C  1.1166. 

'•s  See  47  U.S.C.  159  (b)(1)(A)  and  (b)(3). 


V.  Stepa  Taken  to  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  AltematiTes  Considered 

65.  The  Omnibus  Consolidated 
Appropnation  Act.  Public  Law  104-208  , 
requires  the  Commission  to  revise  its 
Schedule  of  Regulatory  Fees  in  order  to 
recover  the  amount  of  regulatory  fees  that 
Congress,  pursuant  to  Section  9(a)  of  the 
Communications  Act,  as  amended,  has 
required  it  to  collect  for  Fiscal  Year  (FY) 
1997.  See  47  U.S.C.  159  (a).  We  have  sought 
comment  on  the  proposed  methodology  for 
implementing  these  statutory  requirements 
and  any  other  potential  impact  of  these 
proposals  on  small  business  entities.  The 
Commission  agrees  with  the  comments 
submitted  by  AMTA  concerning  inclusion  of 
all  SMR  providers  among  licensees  subject  to 
payment  of  regulatory  fees.  Clarifying 
language  has  been  added  to  this  FlU^A.  (See 
paragraph  50  infra.) 

66.  With  the  introduction  of  actual  cost 
accounUng  data  for  computaUon  of 
regulatory  fees,  we  found  that  some  fees 
which  were  very  small  in  previous  years 
would  have  increased  dramatically.  The 
statute  establishing  regulatory  fees  provides 
for  permitted  amendments  to  be  made  to  the 
schedule  of  fees  in  the  public  interest.'*'  The 
methodology  adopted  in  this  Report  and 
Order  minimizes  this  impact  by  limiting  the 
amount  of  increase  and  shifting  costs  to  other 
services  which,  for  the  most  part,  are  larger 
entities. 

67.  Conversely,  we  have  found  that  our 
costs  for  regulating  commercial  microwave 
(domestic  public  fixed)  services  are 
significantly  lower  than  previously  thought. 
We  are,  therefore,  eliminating  the  annual 
"large"  regulatory  fee  for  domestic  public 
fixed  services  and  combining  this  fee 
category  with  the  private  microwave  service 
with  a  single  "microwave"  designation.  The 
impact  on  domestic  public  fixed  licensees 
will  be  a  reduction  of  the  fee  to  a  "small"  up 
front  payment  for  the  entire  license  term 
applied  only  to  new,  modification  and 
renewal  applicants.  Current  domestic  public 
fixed  licensees  are  exempt  from  payment  of 
a  regulatory  fee  until  such  time  as  they  apply 
for  a  modification  or  renewal  of  their  license. 

68  We  have  developed  and  adopted  an 
alternative  methodology  for  assessing  fees  to 
recover  the  regulatory  costs  attributable  to 
.\M  and  FM  radio  stations.  The  radio 
industry  has  requested  relief  for  small 
stations,  and  we  have  received  two 
alternative  proposals  which  we  have 
evaluated.  One  would  segment  licensees  by 
Arbitron  radio  markets  in  addition  to  station 
class.'**  The  other  proposal  would  segment 
licensees  by  service  area  population  in 
addition  to  station  class.'*"  Although  neither 
proposal  was  found  workable  in  its  proposed 
state,  we  have  expanded  upon  the  use  of 
population  data  to  formulate  our  own 


'**See  discussion  of  Montana  Broadca.sters 
Association  Comments  at  NPRM  paragraphs  29-32 
supra 

"^  See  discussion  of  NAB  Comments  at  NPRM 
paragraphs  33-36  supra. 

'**The  Wireless  Telecommunications  Bureau's 
staff  advises  that  they  do  not  anticipate  receiving 
any  applications  for  IVDS  in  FY  1997.  Therefore. 


schedule.  The  impwct  of  adoption  of  our 
proposal  wrill  result  in  lower  fees  for  smaller, 
less  powerful  stations  relative  to  larger,  mora 
pKjwerful  stations  in  the  same  radio  market, 
or  stations  potentially  serving  a  larger 
ptopulmtioti. 

69.  Several  categones  of  licensees  and 
regulatees  are  exempt  from  payment  of 
regulatory  fees.  See  Footnote  103  supra. 

Report  to  Congress:  The  Commission  shall 
include  a  copy  of  this  Final  Regulatory 
Flexibility  Analysts,  along  with  this  Report 
and  Order,  in  a  report  to  Congress  purstlant 
to  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  5  U.S.C 
801(a)(1)(A).  A  copy  of  this  FRFA  (or 
summary  thereof)  will  also  be  published  in 
the  Federal  Register,  along  with  this  Report 
and  Chder 

Attachment  B — Sources  of  Payment  Unit 
Estimatea  for  FY  1997 

In  order  to  calculate  individual  service  fees 
for  FY  1997,  we  adjusted  FY  1996  payment 
units  for  each  service  to  more  accurately 
reflect  exf>ected  FY  1997  payment  liabilities. 
We  obtained  our  updated  estimates  through 
a  variety  of  means.  For  example,  we  used 
Commission  licensee  data  bases,  actual  prior 
vear  payment  records  and  industry  and  trade 
association  projections  when  available.  We 
tried  to  obtain  verification  for  these  estimates 
from  multiple  sources  and,  in  all  cases,  we 
compared  FY  1997  estimates  with  actual  FY 

1996  payment  units  to  ensure  that  our 
revised  estimates  were  reasonable.  Where  it 
made  seiue,  we  adjusted  and/or  rounded  our 
final  estimates  to  talce  into  consideration  the 
fact  that  certain  variables  that  impact  on  the 
number  of  piayment  units  cannot  yet  be 
estimated  exactly.  These  include  an 
unknown  number  of  waivers  and/or 
exemptions  that  may  occur  in  FY  1997  and 
the  fact  that,  in  many  services,  the  number 
of  actual  licensees  or  station  operators 
fluctuates  frtsm  time  to  time  due  to  economic, 
technical  or  other  reasons.  Therefore,  when 
we  note,  for  example,  that  our  estimated  FY 

1997  payment  units  are  based  on  FY  1996 
actual  payment  units,  it  does  not  necessarily 
mean  that  our  FY  1997  projection  is  exactly 
the  same  number  as  FY  1996.  It  means  that 
we  have  either  rounded  the  FY  1997  number 
or  adjusted  it  slightly  to  account  for  these 
variables. 


since  there  is  no  volume,  there  will  be  no  regulatory 
fee  in  the  IVDS  category  for  FY  1997. 

'"Licensees  in  the  PMRS  were  given  until 
August  of  1996  to  decide  whether  to  convert  to 
CMRS.  For  FY  1997.  we  anticipate  a  substantial 
increase  in  the  volume  of  licensees  in  the  CMRS 
category  and  a  corresponding  decrease  in  the 
number  of  licensees  remaining  in  the  PMRS 
category. 
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Fee  category 


Land  Mobile  (All),  Microwave.  IVDS.'**  Manne  (Ship  &  Coast),  Aviation 
(Aircraft  4  Ground),  GMRS,  Amateur  Vanity  Call  Signs. 

CMRS  Mobile  Services  (ind.  Cellular/Public  Mobile  Radio  Services). '*» 


CMRS  Messaging  Services 

AM/FM  Radio  Stations  

UHFA/HF  Television  Stations „ 

AM/FM/TV  Construction  Permits  u:. : 

LPTV.  Translators  and  Boosters 

AuxNiaiTes 

MDS/MMDS 

Cable  Antenna  Relay  Service  (CARS) ~ 

Cable  Television  System  Subscrit)ers 

IXCs/LECs,CAPs,  Other  Service  Providers  

Earth  Stations  

Space  Stations  &  LEOs 

International  Bearer  Circuits  

International  HF  Broadcast  Stations,  International  Putdic  Fixed  Rado 
Service 


Sources  of  payment  unit  estimates 


Based  on  Wireless  Telecommunications  Bureau  (WTB)  projections  of 
new  applications  and  renewals  taking  into  consideration  existing 
Commission  licensee  data  bases. 

Based  on  industry  estimates  of  growth  between  FY  1996  and  FY  1997 
and  WTB  prqecttons  of  new  applicattons  and  average  number  of 
mobile  units  associated  with  each  application. 

Based  on  industry  estimates  of  the  number  of  units  In  operation. 

Based  on  Mass  Media  Bureau  licensee  data. 

Based  on  actual  FY  1996  payment  units. 

Based  on  actual  FY  1 996  payment  units. 

Based  on  actual  FY  1 996  paynient  units. 

Based  on  actual  FY  1 996  payment  units. 

Based  on  actual  FY  1996  payment  units. 

Based  on  actual  FY  1 996  payment  units. 

Based  on  Cable  Services  Bureau  and  industry  estimates  of 
subscnbershjp. 

Based  on  actual  FY  1996  Interstate  revenues  associated  with  contribu- 
tions to  the  Telecommunications  Relay  System  (TRS)  Fund,  ad- 
justed to  take  into  consideration  FY  1997  revenue  growth  in  this  In- 
dustry as  estimated  by  the  Common  Carrier  Bureau. 

Based  on  actual  FY  1996  payment  units. 

Based  on  International  Bureau  licensee  data  bases. 

Based  on  International  Bureau  estimate. 

Based  on  actual  FY  1996  payment  units. 


AttaGhment  C — Calculation  of  Revenue  Requirements 


Fee  category 


FY  1997  paymerrt  units      x 


FY  1996 
fee 


Payment 
years 


Computed  FY 

1997  revenue 

requirement 


Pro-rated 
revenue  re- 
quirement " 


LM  (220  MHz,  >470  MHZ-Base.  SMRS)  

Pnvate  Microwave  

IVDS  

Manne  (Ship)  . ........ 

GMRSADther  LM 

Aviation  (Aircraft)  «...„ ^ 

Marine  (Coast)  _~ .....^. „... 

Aviation  (Ground)   

Amateur  Vanity  Call  Signs  

AM  Class  A 

AM  Class  B , 

AM  Class  C  

AM  Class  D  

•  AM  Construction  Permits 

FM  Classes  C,  CI .  C2,  B 

FM  Classes  A,  Bl,  C3 „ 

FM  Construction  Permits 

Satellite  TV  

Satellite  TV  Constnjction  Permit  

VHF  Markets  1-10  

VHF  Markets  11-25  

VHF  Markets  26-50  „ 

VHF  Markets  51-100  

VHF  Remaining  Markets  _... „.. 

VHF  Construction  Permits 

UHF  Markets  1-10  „ 

UHF  Markets  11-25  

UHF  Markets  26-50  

UHF  Markets  51-100  

UHF  Remaining  Markets „ 

UHF  Construction  Permits 

Auxilianes  

International  HF  Broadcast „.... 

LPTV/Translators/Boosters 

CARS  „.... 

Cable  Systems  „ 

IXC.  LECs.  CAPS.  Others 

CMRS   Mobile   Services  (Cellular/Public  Mo- 
bile)   

CMRS  One-Way  Paging  

Domestic  Public  Fixed/Commercial  Microwave 
MDS/MMDS  


14.175 

7 

5.350 

7 

0 

7 

19.400 

3 

82.900 

3 

2,120 

3 

2,400 

3 

2.760 

3 

10.000 

3 

75 

1.250 

1.717 

690 

1,013 

280 

2.016 

345 

38 

140 

2,609 

1.250 

2,762 

830 

307 

690 

101 

690 

7 

250 

43 

32,000 

64 

26.000 

78 

17.000 

137 

9,000 

225 

2.500 

5 

5,550 

89 

25.000 

86 

20,000 

106 

13.000 

163 

7.000 

165 

2.000 

50 

4.425 

20,000 

35 

6 

280 

2.200 

190 

1,640 

325 

65,000.000 

0.55 

59,685,000.000 

0.00098 

47,300.000 

0.17 

40.850,000 

0.02 

18.845 

155 

1.144 

155 

5 
10 

5 
10 

5 
10 

5 

5 
10 


496,125 

374,500 

0 

582,000 

1,243.500 

63,600 

36,000 

41,400 

300.000 

93,750 

1,184,730 

283.640 

695,520 

5,320 

3,261.250 

2.292.460 

211.830 

69.690 

1,750 

1.376.000 

1.664.000 

1,326,000 

1,233,000 

562,500 

27,750 

2.225.000 

1 ,720,000 

1,378,000 

1,141.000 

330.000 

221.250 

700,000 

1,680 

418,000 

533,000 

35,750,000 

58.491 ,300 

8,041,000 
817.000 

2.920.975 
177.320 


550.996 

415,920 

0 

646.369 

1,381,031 

70,634 

39,982 

45,979 

333,180 

104,119 

1,315,761 

315,011 

772,445 

5,908 

3.621.944 

2,546,006 

235.258 

77.398 

1,944 

1,528,186 

1,848,038 

1 ,472,656 

1 ,369.370 

624,713 

30,819 

2,471,085 

1,910,232 

1 ,530,407 

1,267,195 

366.498 

245.720 

777.420 

1,866 

464,231 

591,950 

39,703,950 

64,960,438 

8,930,335 
907,360 

3,244,035 
196.932 


>«#«  Mr%  m 
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PY  1  oof.             Paumoni              Computed  FY 
Fee  category                              FY  1 997  payment  units      x      "^^.Jr          x        Zl^l^      =       1997  revenue 

lee                     years                   requirement 

Pro-rated 
revenue  re- 
quirement •• 

Intemational  Circuits 

International  Public  Fixed 

Earth  Stations „... 

Space  Stations  (Geosynchronous) ';..: 

Space  Stations  (Low  Earth  Ort)it)  ;*:.. 

INTELSAT/INMARSAT  Signatory ■.:... 

Total  Estimated  Revenue  Collected 
Total  Revenue  Requirement  

Difference 

"1.1106  factor  applied 


164,000 

4 

656,000 

728.554 

15 

225 

3.375 

3,748 

2,500 

370 

925,000 

1,027,305 

41 

70,575 

2.893,575 

3,213,604 

1 

97,725 

97.725 

108,533 

2 

233.425 

466,850 

518,484 

137,334,365 
152,523,000 


152,523,546 
152.523,000 


(15,188.635) 


546 


AttaGhment  D — Calculation  of  Regulatory  Costa 


Fee  Category 


Actual  FY  1996 
regulatory  costs 


Overtiead  & 

other  Indirect 

pro  rated 


Total  costs  with 

overhead  & 

other  Indirect 

pro  rated 


Total  costs 

pro-rated  to 

$152  million  •• 


Adjusted  pro- 
rated costs  •** 


LM  (220  MHz.  >470  MHZ-Base.  SMRS)  

Private  Microwave  

IVDS „ 

Manne  (Ship)  „ 

GMRS/Other  LM  „ 

Aviation  (Aircraft)  _ „ 

Marine  (Coast)  _ .^... 

Aviation  (Ground) . 

Amateur  Vanity  Call  Signs „ 

AM  Radio  

AM  Class  B _ 

AM  Class  C  

AM  Class  D  

AM  Construction  Permits 

FM  Radio  _ 

FM  Classes  C,  Cl ,  C2,  B 

FM  Classes  A.  Bl ,  C3 _ 

FM  Construction  Permits 

Satellite  TV  ^ 

Satellite  TV  Construction  Permit  

VHF  Television  

VHF  Markets  1-10  

VHF  Markets  11-25  

VHF  Markets  26-50  

VHF  Markets  51-100  

VHF  Remaining  Markets  

VHF  Construction  Permits _....„... 

UHF  Television  „ 

UHF  Markets  1-10  „. 

UHF  Markets  11-25  » 

UHF  Markets  26-50  _. 

UHF  Markets  51-100  

UHF  Remaining  Markets  

UHF  Construction  Permits  „ 

Auxiliaries 

Intemational  HF  Broadcast „ „. 

LPTV/Translators/Boosfers 

CARS „ 

Cable  Systems „ 

IXC,  LECs,  CAPS,  Others  m 

CMRS  Mobile  Services  (Cellular/Public  Mobile)* 

CMRS  One-Way  Paging 

Domestic  Public  Fixed/Commercial  Microwave  .. 

MDS/MMDS 

Intemational  Circuits 

Intemational  Public  Rxed ^ 

Earth  Stations  _ 

Space  Stations  (Geosynchronous) 

Space  Stations  (Low  Earth  OrtHt) 

INTELSAT/INMARSAT  Signatory 

Overtiead  &  Other  Indirect  Costs 


536.985 

897.318 

319.930 

4,010.683 

4.534.058 

633.302 

495.912 

322.995 

166.171 

3.107,681 


210.246 

351.327 

125,262 

1.570.303 

1.775.220 

247.957 

194.164 

126.462 

65,061 

1,216.750 


747.231 

1 ,248,645 

445,192 

5,580,986 

6,309.278 

881 ,259 

690,077 

449,457 

231.232 

4.324,431 


5.734,251 


2,245,131 


7,979,382 


3,660.252 


1.433,099 


5.093,351 


2.549,806 


998,326 


3.548.132 


242.897 

211,016 

258.297 

56,147 

18.871.818 

37,118,528 

8.507.532 

649,651 

61.900 

798.729 

4.766.610 

22.621 

176.173 

4.595.562 

4.451 

7.441 

40.452.376 


95,1023 

82,619 

101,131 

21,983 

7,388,882 

14,533.016 

3,330.954 

254,358 

24.236 

312.726 

1,866,270 

8.857 

68.977 

1,799.300 

1.743 

2,914 


37,9993 

293,635 

359,427 

78.131 

26.260,700 

51,651,544 

1 1 ,838,486 

904,009 

86,136 

1,111,455 

6,632.880 

31.478 

245.150 

6.394.862 

6.194 

10,355 


792.718 

1 .324,655 

472,293 

5.920.722 

6.693.348 

934.905 

732.084 

476.817 

245,308 

4.587,676 


8,466,118 


5.403,403 


3,764,121 


58,574 

311.510 

381,307 

82,887 

27,859.291 

54.795,774 

12.559,141 

959.039 

91.379 

1,179,114 

7,036,649 

33,394 

260.074 

6.784.142 

6,571 

10,985 


792,718 

1 ,324,655 

472.293 

5.920,722 

6.693.348 

934.905 

732,084 

476,817 

245.308 

189.930 
2,401,649 

574,836 

1 ,409.793 

11.010 

4,787,871 

3.365,731 

310,670 

97,164 

2.440 

1,187,582 
1,436,145 
1,144,429 
1,064.163 
485,476 
23,950 

1,181,817 

913,584 

731,930 

606.046 

1 75,281 

117,518 

358,574 

433,299 

380,729 

82,761 

27,859.291 

54,795,774 

12.559,141 

959,039 

91 ,379 

1.179,114 

3,928,584 

101,103 

1,415,445 

5,055,163 

2.412,035 

1 ,097,692 
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Fee  Category 


Total 

Total  Revenue  Requirement 


Difference 


Actual  FY  1996 
regulatory  costs 


143.771,096 
152,523,000 


(8,751,904) 


Overhead  & 

other  indirect 

pro  rated 


40,452,376 


Total  costs  with 

overhead  & 

other  indirect 

pro  rated 


Total  costs 

pro-rated  to 

$152  million** 


Adjusted  pro- 
rated costs  •** 


143,771,096 
152,523,000 


152.523,000 
152,523,000 


(8,751,904) 


152,520,988 
152,523,000 


(2,012) 


•CMRS  actual  PY  i996  regulatory  costs  have  been  reduced  $149,233  to  exclude  amounts  inadvertantly  included  in  the  NPRM. 

—  The  pro  rated^costs'^shown  in  the  previous  column  needed  to  be  adjusted  to  accurately  reflect  full-year  costs  attributable  to  each  inter- 
national fee  category  This  was  necessary  because  certain  cost  accounting  fee  codes  associated  with  international  activities  were  utilized  tor  only 
a  small  portion  ot  FY  '  996  This  resulted  m  a  skewed  allocation  of  costs.  Actual  activity  FTEs  were  utilized  to  make  this  adjustment.  In  making 
these  adiustments  to  international  fee  costs,  overall  costs  attnbutable  to  international  activities  did  not  change.  Additionally,  adiustments  were 
made  n  \^^<s  odumn  to  suD-allocate  actual  TV  and  radio  costs  to  markets  and  station  class,  respectively.  This  was  accomplished  ori  a  propor- 
tional basis  by  the  same  ratios  between  the  markets  and  classes  as  those  which  exist  between  the  pro-rated  revenue  requirements  calculated  for 
the  FY  1997  TV  and  'adio  regulatory  fees. 

NOTE:  Columns  may  not  add  due  to  rounding. 
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Attachment  F— FY  1997  Schedule  of  Regulatory  Fe« 


Fee  category 


PMRS  (per  license)  (Formerty  Land  Mobile— Exdusjve  Use  at  220-222  MHz.  above  470  MHz.  Base  Station  and  SMRS)  (47 

CFR  Part  90)  _. '. — - ~ -. -• 

Microwave  (per  license)  (47  CFR  Part  101) ^ .- 

tnteractjve  Video  Data  Service  (per  license)  (47  CFR  Part  95) — - - 

Manne  (Ship)  (per  station)  (47  CFR  Part  80) „ _ - 

Marine  (Coast)  (per  license)  (47  CFR  Part  80) . , — „~.>....~.~~.~.~...^..~.....-~..~~ - — ........—... 

General  Mobile  Radio  Service  (per  license)  (47  CFR  Part  95)  

Land  Mobile  (per  license)  (all  stations  not  covered  by  PMRS  arxi  CMRS) ._. ~..... — ~_ 

Aviation  (Aircratt)  (per  station)  (47  CFR  Part  87) ., 

Aviation  (Ground)  (per  license)  (47  CFR  Part  87)  _ _.. . — _.._.-..«....... 

Amateur  Vanity  Call  Signs  (per  call  sign)  (47  CFR  Part  97)  „ ~ 

CMRS  Mobile  Services  (per  unit)  (47  CFR  Parts  20  22.  24.  80  and  90)  

CMRS  Messaging  Sen/ices  (per  unit)  (47  CFR  Parts  20,  22  and  90) _ 

Multipoint  Distribution  Sendees  (per  call  stgn)  (47  CFR  Part  21)  

Radio— AM  and  FM  (47  CFR  Part  73) 

Group  2  ....;.._ — „..._.»__..-, — -, .~...~ _ — . — _......~....~... _» ~... 

Group  5 — - " ~ " 

yjt  UUm^      ■  w      ................  ■■BMBHHBPBBaaaaa  ■■><■■■■■■■■■■>■■■■■■>■■■■■  ■■■■■■■■■■■■■■ 

AM  Construction  Permits  

FM  Construction  Permits  

TV  (47  CFR  Part  73)  VHF  Comnfieraal: 

Markets  1-10  ..._ _ 

Infll  KCIS    ^^^~OU      .a«a«j»«»>»a»w»M»»aa»aM»aaaaaaa*»*«a«*»^»aawaaa»»aa>a»*«a«« 

Markets  51-100  _.. 

Remaining  Markets i 

Construction  Permits  „ ~ 


TV  (47  CFR  Part  73)  UHF  Commercial: 

Markets  26-50 „ _ _ ^; 

Markets  51-100  ^ » 

Remaining  Markets . 

Construction  Permits  ......................„„...«.._«.__._ _ ~~ »~ 

oaxeiiite  i  eievision  oiaiions  (aii  Marxetsi  ....»••.....••».....«.•••«.••••..•«••■••••>•«•••«.•.■••*«••»*■>■*■•■•••••■■■■••••••>•••■••••••••••••••«•••«•••■■-■••»•*.•••..•* 

Construction  Permits — Satellite  Television  Stations „„.™ «. 

Low  Power  TV,  TV/FM  Translators  &  Boosters  (47  CFR  Part  74)  :. 

Broadcast  Auxiliary  (47  CFR  Part  74)  '. 

Cable  Antenna  Relay  Service  (47  CFR  Part  78)  _ ~. ~. ..~. . 

Cable  Television  Systems  (per  subscntser)  (47  CFR  Part  76) ~. — 

Interstate  Telephone  Service  Providers  (per  revenue  dollar)  „ 

Earth  Stations  (47  CFR  Part  25)  „ 

Space  Stations  (per  operational  station  in  geosynchronous  orbit)  (47  CFR  Part  25)  also  Includes  Direct  Broadcast  Satellite  Serv- 
ice (per  operational  station)  (47  CFR  Part  100) 

Low  Earth  Orbit  Satellite  (per  operational  system)  (47  CFR  Part  25)  '. ™ 

International  Bearer  Circuits  (per  active  64KB  circuit)  .,.,.-.„...„ „ „......_„ — .,„..„. 

International  Public  Fixed  (per  call  sign)  (47  CFR  Part  23)  . ~.... ~...... - ~.... — 

international  (HF)  Broadcast  (47  CFR  Part  73)  _ „ „ 


Annual 
regulatory 


10 
10 

1 

5 

5 

5 

5 

S 

5 

5 

24 

.03 

215 


2.000 

1.800 

1,600 

1,400 

1,200 

1.000 

800 

600 

400 

200 

196 

950 


35,025 

28,450 

18,600 

9,850 

2.725 

4.800 


16.850 

13.475 

8.750 

4.725 

1.350 

2,975 

950 

345 

220 

25 

66 

.54 

.00116 

515 

97,975 

135.675 

5 

310 

390 
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Attachment  G 


COMPARISON   BETWEEN   FY    1996    &    FY    1997 


PROPOSED   &    FINAL   REGULATORY   FEES 


No  fee. 


BLiJNQ  COOE  S712-01-P 


■ 

Fee  Category 

Annual 

Regulatory 

Fm 

FY  1996 

NPRM 
Proposed 

Fee 
FY  1997 

Annual       | 
Regulatory 
Fee 
FY  1997      1 

PMRS  (per  license)  (Formerty  Land  Mobile-Exclusive  Use  at 
220*222  Mhz,  above  470  Mhz,  Base  Station  and  SMRS)  (47 
CFR  Part  90) 

7 

10 

10 

1  Microwave  (per  license)  (47  CFR  Part  101) 

7 

10 

10 

,   ._  . 

Interactive  Video  Data  Service  (per  license)  (47  CFR  Part  95) 

7 

No  Fee 

No  Fee    1 

Marine  (Ship)  (per  station)  (47  CFR  Part  80) 

3 

S 

5 

Marine  (Coast)  (per  license)  (47  CFR  Part  80) 

3 

s 

5 

General  Mobile  Radio  Service  (per  license)  (47  CFR  Part  95) 

3 

5 

5 

Land  Mobile  (per  license)  (all  stations  not  covered  by  PMRS 
and  CMRS) 

* 
3 

5 

5 
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Fee  Category 

Annual 

Regulatory 

Fee 

FY  1996 

NPRM 
Proposed 

Fee 
FY  1997 

Annual 

Regulatory 

Fee 

FY  1997 

Aviation  (Aircraft)  (per  station)  (47  CFR  Part  87) 

3 

5 

5 

Aviation  (Ground)  (per  license)  (47  CFR  Part  87) 

3 

5 

5 



Amateur  Vanity  Call  Signs  (per  call  sign)  (47  CFR  Part  97) 

3 

5 

5 

CMRS  Mobile  Services  (per  unit)  (47  CFR  Parts  20,  22,  24, 
80  and  90) 

.17 

.24 

.24 

CMRS  Messaging  Services  [formerly  One  Way  Paging]  (per 
unit)  (47  CFR  Parts  20,  22,  and  90) 

.02 

.03 

.03        1 

Domestic  Public  Fixed  Radio 

155 

See 

Microwave 

See 
MicrowsvQ 

Multipoint  Distribution  Services  (per  call  sign)  (47  CFR  Part 
21) 

155 

215 

215 

AM  Radio  (47  CFR  Part  73) 

Class  A 

14K0 

1,750 

See  Radio 

CtassB 

690 

965 

See  Radio 

Class  C 

280 

390 

See  Radio 

ClassD 

345 

480 

SeeRMlto 

Conslnictian  Permits 

140 

195 

195 

FU  Radio  (47  CFR  Part  73) 

Classes  C,  CI,  C2,  B 

1.250 

1,750 

See  Radio 

Classes  A,  B1,  C3 

830 

1,050 

See  Radio 

r%n  »  /tg\ 


i?_J ^1    T>~~:.r,»«-     /    ■\;^1      CO      \Tr^      IQ-J     /    TTi-irlc,,.     Tuli.    11       1QQ7     /    Pnloc    anA    T?ooiilafinnc 
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Fee  Category 

* 

Annual 

fee 
FY199fi 

NPRM 

Proposed 
Pm 

FY1M7 

Annual 

Regulatory 

Fee 

FY  1997 

Construction  Permits 

690 

965 

«50 

TV  (47  CFR  Part  73)  VHF  Commercial 

MarkeU  1-10 

32,000 

44,700 

35,025 

Markets  11-25 

26,000 

30,500 

28,450 

Markets  26-50 

17.000 

16.350 

18,600 

Markets  51-100 

9,000 

4,925 

9,850 

Remaining  Markets 

2,500 

835 

2,725 

Construction  Permits 

5,550 

7.750 

4.800 

TV  (47  CFR  Part  73)  UHF  Commerciai 

Markets  1-10 

25,000 

18,875 

16,850 

Markets  11-25 

20,000 

15,625 

13,575 

Markets26-50 

13,000 

8,250 

8,750 

Markets  51-100 

7,000 

2,875 

4,725 

Remaining  Markets 

2,000 

815 

1,350 

Construction  Permits 

4,425 

5,950 

2,975 

Sateilita  Television  Stations  (All  Markets) 

690 

975 

950 

Construction  Permits  -  Satellite  Televiskm  Stations 

750 

350 

345 

Law  Power  TV,  TV/FM  Translators  &  Boosters  (47  CFR  Part 
74) 

190 

225 

220 
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im  w  ■■' 


Fee  Category 

Annual 

Fm 
FY  1996 

* 

NPRM 
Propo9Ml 

Fm 
FY  1997 

Annual 

Ragulatary 

Fm 

FY  1997 

Broadcast  Auxiliary  (47  CFR  Pari  74) 

35 

25 

25 

Cable  Antenna  Relay  Service  (47  CFR  Part  78) 

325 

65 

65 

Earth  Stations  (47  CFR  Part  25) 

370 

515 

515 

Cable  Television  Systems  (per  subscriber)  (47  CFR  Part  76) 

.55 

.55 

.54 

Interstate  Telephorie  Service  Providers  (per  revenue  dollar) 

.00098 

.00119 

.00116 

Space  Stations  (per  operatiortal  station  in  geosynchroruHJS 
orbit)  (47  CFR  Part  25)  also  includes  Direct  Broadcast 
Satellite  Service  (per  operational  station)  (  47  CFR  Part  100) 

70,575 
70,575 

98,575 
98,575 

97,975 
97,975 

Low  Earth  Orbit  Satellite  (per  operatioruil  system)  (47  CFR 
Part  25) 

97,725 

136,500 

135,675 

INMARSAT/INTELSAT  Signatory  (per  signatory) 

233,425 

326,025 

No  Fee 

Intematioruil  Bearer  Circuits  (per  acthre  64KB  circuit) 

4 

5 

5 

International  Public  Rxed  (per  call  sign)  (47  CFR  Part  23) 

225 

315 

310 

International  (HF)  Broadcast  (47  CFR  Part  73) 

280 

390 

390 

Radio  [AM  &  FMJ  (47  CFR  Part  73) 

Group  1 

2.000 

Group  2 

1,800 

Group  3 

1,600 

Group  4 

1,400 

Fee  Category 

1 

Annual 

Regulatory 

Fes 

FY  1996 

NPRM 

Proposed 

Fa* 

FY  1997 

Annual 
Regulatory 

FY  1997 

Groups 

1,200      1 

Group  6 

r 

1,000 

Group  7 

800 

Group  8 

600        1 

Group  9 

400        1 

Group  10 

200        1 

BILUNG  CODE  6712-01-C 

Attachment  H — Detailed  Guidance  on  Who 
Must  Pay  Regulatory  Fees 

1.  The  guidelines  below  provide  an 
explanation  of  regulatory  fee  categories 
established  by  the  Schedule  of  Regulatory 
Fees  in  section  9  (g)  of  the  Communications 
Act,  47  U.S.C.  159(g3  as  modified  in  the 
instant  Report  and  Order.  Where  regulatory 
fee  categories  need  interpretation  or 
clarification,  we  have  relied  on  the  legislative 
history  of  section  9,  our  own  experience  in 
establishing  and  regulating  the  Schedule  of 
Regulatory  Fees  for  Fiscal  Years  (FY)  1994, 
1995,  and  1996  and  the  services  subject  to 
the  fee  schedule,  and  the  comments  of  the 
parties  in  our  proceeding  to  adopt  fees  for  FY 
1997.  The  categories  and  amounts  set  out  in 
the  schedule  have  been  modified  to  reflect 
changes  in  the  number  of  payment  units, 
additions  and  changes  in  the  services  subject 
to  the  fee  requirement  and  the  benefits 
derived  from  the  Commission's  regulatory 
activities,  and  to  simplify  the  structure  of  the 
schedule.  The  schedule  may  be  similarly 
modified  or  adjusted  in  future  years  to  reflect 
changes  in  the  Commission's  budget  and  in 
the  services  regulated  by  the  Commission. 
See  47  U.S.C.  159(b)  (2),  (3). 

2.  Exemptions.  Governments  and  nonprofit 
entities  are  exempt  from  paying  regulatory 
fees  and  should  not  submit  payment.  A 
nonprofit  entity  may  be  asked  to  submit  a 
current  IRS  Determination  Letter 
documenting  that  it  is  exempt  from  taxes 
under  Section  501of  the  Internal  Revenue 
Code  or  the  certification  of  a  governmental 


authority  attesting  to  its  nonprofit  status.  The 
governmental  exemption  applies  even  where 
the  government-owned  or  community-owned 
facility  is  in  competition  with  a  commercial 
operation.  CXher  specific  exemptions  are 
discussed  below  in  the  descriptions  of  other 
particular  service  categories. 

1.  Private  Wireless  Radio  Services 

3.  Two  levels  of  statutory  fees  were 
established  for  the  Private  Wireless  Radio 
Services — exclusive  use  services  and  shared 
use  services.  Thus,  licensees  who  generally 
receive  a  higher  quality  communication 
chaimel  due  to  exclusive  or  lightly  shared 
frequency  assigiunents  will  pay  a  higher  fee 
than  those  who  share  marginal  quality 
assignments.  This  dichotomy  is  consistent 
with  the  directive  of  Section  9,  that  the 
regulatory  fees  reflect  the  benefits  provided 
to  the  licensees.  See  47  U.S.C.  159(b)(1)(A). 
In  addition,  because  of  the  generally  small 
amount  of  the  fees  assessed  against  Private 
Wireless  Radio  Service  licensees,  applicants 
for  new  licenses  and  reinstatements  and  for 
renewal  of  existing  licenses  are  required  to 
jjay  a  regulatory  fee  covering  the  entire 
license  term,  with  only  a  percentage  of  all 
licensees  paying  a  regulatory  fee  in  any  one 
year.  Applications  for  modification  or 
assignment  of  existing  authorizations  do  not 
require  the  payment  of  regulatory  fees.  The 
expiration  date  of  those  authorizations  will 
reflect  only  the  unexpired  term  of  the 
underlying  license  rather  than  a  new  license 
term. 


a.  Exclusive  Use  Services 

4.  Private  Mobile  Radio  Services  (PMRS) 
(Formerly  Land  Mobile  Semces):  Regulatees 
in  this  category  include  those  authorized 
under  part  90  of  the  Commission's  Rules  to 
provide  limited  access  Wireless  Radio  service 
that  allows  high  quality  voice  or  digital 
communications  between  vehicles  or  to  fixed 
stations  to  further  the  business  activities  of 
the  licensee.  These  services,  using  the  220- 
222  MHz  band  and  frequencies  at  470  MHz 
and  above,  may  be  offered  on  a  private  carrier 
basis  in  the  Specialized  Mobile  Radio 
Services  (SMRS).'^  For  FY  1997,  PMRS 
licensees  will  pay  a  $10  annual  regulatory  fee 
per  license,  payable  for  an  entire  five  or  ten 
year  license  term  at  the  time  of  application 
for  a  new,  renewal,  or  reinstatement 
license."'  The  total  regulatory  fee  due  is 
either  $50  for  a  license  with  a  five  year  term 
or  $100  for  a  license  with  a  10  year  term 

5.  Microwave  Services:  These  services 
include  private  and  commercial  microwave 
systems  and  private  and  conunercial  carrier 
systems  authorized  under  part  101  of  the 


"°  This  category  only  applies  to  licensees  of 
shared-use  private  22(K222  MHz  and  470  MHz  and 
above  in  the  Specialized  Mobile  Radio  (SMR) 
service  who  have  elected  not  to  change  to  the 
Commercial  Mobile  Radio  Service  (QvIRS)  Those 
who  have  elected  to  change  to  the  CMRS  are 
referred  to  paragraph  14  of  this  .^ttachmenl 

'^'  Although  this  fee  category  includes  licenses 
with  ten-vea'  terms,  the  estimated  volume  of  ten- 
year  license  applications  in  FY  1997  is  less  than 
one-tenth  of  one  percent  and,  therefore,  is 
statistically  insignificant 
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Commission's  Rules  to  provide 
telecommunications  services  between  fixed 
points  on  a  high  quality  channel  of 
communications.  Microwave  systems  are 
oflen  used  to  relay  data  and  to  control 
railroad,  pipeline,  and  utility  equipment. 
Commercial  systems  typically  are  used  for 
video  or  data  transmission  or  distribution. 
For  FY  1997.  Microwave  licensees  will  pay 
a  $10  annual  regulatory  fee  per  license, 
payable  for  an  entire  ten  year  license  term  at 
the  time  of  application  for  a  new,  renewal, 
or  reinstatement  license.  The  total  regulatory 
fee  due  is  $100  for  the  ten  year  license  term. 

6.  Interactive  Video  Data  Service  (IVDS): 
The  rVDS  is  a  two-way,  point-to-multi-point 
radio  service  allocated  high  quality  channels 
of  communications  and  authorized  under 
part  95  of  the  Commission's  Rules.  The  IVDS 
provides  information,  products,  and  services, 
and  also  the  capability  to  obtain  responses 
from  subscribers  in  a  specific  service  area. 
The  IVDS  is  offered  on  a  private  carrier  basis. 
The  Commission  does  not  anticipate 
receiving  any  applications  in  the  FVDS 
during  FY  1997.  Therefore,  for  FY  1997,  there 
is  no  regulatory  fee  for  IVDS  licensees. 

b.  Shared  Use  Services 

7.  Marine  (Ship)  Service:  This  service  is  a 
shipboard  radio  service  authorized  under 
part  80  of  the  Commission's  Rules  to  provide 
telecommunications  between  watercraft  or 
between  watercraft  and  shore-based  stations. 
Radio  installations  are  required  by  domestic 
and  international  law  for  large  passenger  or 
cargo  vessels.  Radio  equipment  may  be 
voluntarily  installed  on  smaller  vessels,  such 
as  recreational  boats.  The 
Telecommunications  Act  of  1996  gave  the 
Commission  the  authority  to  license  certain 
ship  stations  by  rule  rather  than  by 
individual  license.  Private  boat  operators 
sailing  entirely  within  domestic  U.S.  waters 
and  who  are  not  otherwise  required  by  treaty 
or  agreement  to  carry  a  radio,  are  no  longer' 
required  to  hold  a  marine  license,  and  they 
will  not  be  required  to  pay  a  regulatory  fee. 
For  FY  1997.  parties  required  to  be  licensed 
and  those  choosing  to  be  licensed  for  Marine 
(Ship)  Stations  will  pay  a  $5  annual 
regulatory  fee  per  station,  payable  for  an 
entire  ten-year  license  term  at  the  time  of 
application  for  a  new,  renewal,  or 
reinstatement  license.  The  total  regulatory  fee 
due  is  $50  for  the  ten  year  license  term. 

8.  Marine  (Coast)  Service:  This  service 
includes  land-based  stations  in  the  maritime 
services,  authorized  under  pari  80  of  the 
Commission's  Rules,  to  provide 
communications  services  to  ships  and  other 
watercraft  in  coastal  and  inland  waterways. 
For  FY  1997,  licensees  of  Marine  (Coast) 
Stations  will  pay  a  $5  annual  regulatory  fee 
per  call  sign,  payable  for  the  entire  five-year 
license  term  at  the  time  of  application  for  a 
new,  renewal,  or  reinstatement  license.  The 
total  regulatory  fee  due  is  $25  per  call  sign 
for  the  five-year  license  term. 

9.  Private  Land  Mobile  (Other)  Services: 
These  services  include  Land  Mobile  Radio 
Services  operating  under  parts  90  and  95  of 
the  Commission's  Rules.  Services  in  this 
category  provide  one-  or  two-way 
communications  between  vehicles,  persons 
or  fixed  stations  on  a  shared  basis  nnd 


include  radiolocation  services,  industrial 
radio  services,  and  land  transportation  radio 
services.  For  FY  1997,  licensees  of  services 
in  this  category  will  pay  a  $5  annual 
regulatory  fiee  per  call  sign,  payable  for  an 
entire  five-year  license  term  at  the  time  of 
application  for  a  new,  renewal,  or 
reinstatement  license.  The  total  regulatory  fee 
due  is  $25  for  the  five-year  license  term. 

10.  Aviation  (Aircraft)  Service:  These 
services  include  stations  authorized  to 
provide  communications  between  aircraft 
and  between  aircraft  and  ground  stations  and 
include  frequencies  used  to  communicate 
with  air  traffic  control  facilities  pursuant  to 
part  87  of  the  Commission's  Rules.  The 
Telecommunications  Act  of  1996  gave  the 
Commission  the  authority  to  license  certain 
aircraft  radio  stations  by  rule  rather  than  by 
individual  license.  Private  aircraft  operators 
flying  entirely  within  domestic  U.S.  airspace 
and  who  are  not  otherwise  required  by  treaty 
or  agreement  to  carry  a  radio  are  no  longer 
required  to  hold  an  aircraft  license,  and  they 
will  not  be  required  to  pay  a  regulatory  fee. 
For  FY  1997,  parties  required  to  be  licensed 
and  those  choosing  to  be  licensed  for 
Aviation  (Aircraft)  Stations  will  pay  a  55 
annual  regulatory  fee  per  station,  payable  for 
the  entire  ten-year  license  term  at  the  time  of 
application  for  a  new,  renewal,  or 
reinstatement  license.  The  total  regulatory  fee 
due  is  $50  per  station  for  the  ten-year  license 
term. 

11.  Aviation  (Ground)  Service:  This  service 
includes  stations  authorized  to  provide 
ground-based  communications  to  aircraft  for 
weather  or  landing  information,  or  for 
logistical  suppmrt  pursuant  to  part  87  of  the 
Commission's  Rules.  Certain  ground-based 
stations  which  only  serve  itinerant  traffic, 
i.e.,  possess  no  actual  units  on  which  to 
assess  a  fee,  are  exempt  from  payment  of 
regulatory  fees.  For  FY  1997,  licensees  of 
Aviation  (Ground)  Stations  will  pay  a  $5 
annual  regulatory  fee  per  license,  payable  for 
the  entire  five-year  license  term  at  the  time 
of  application  for  a  new,  renewal,  or 
reinstatement  license.  The  total  regulatory  fee 
is  $25  per  call  sign  for  the  five-year  license 
term. 

12.  General  Mobile  Radio  Service  (GMRS): 
These  services  include  Land  Mobile  Radio 
licensees  providing  (personal  and  limited 
business  communications  between  vehicles 
or  to  fixed  stations  for  short-range,  two-way 
communications  pursuant  to  part  95  of  the 
Commission's  Rules.  For  FY  1997,  GMRS 
licensees  will  pay  a  $5  annual  regulatory  fee 
per  license,  payable  for  an  entire  five-year 
license  term  at  the  time  of  application  for  a 
new.  renewal  or  reinstatement  license.  The 
total  regulatory  fee  due  is  $25  per  license  for 
the  five-year  license  term. 

c.  Amateur  Radio  Vanity  Call  Signs 

13.  Amateur  Vanity  Call  Signs:  This  fee 
covers  voluntary  requests  for  specific  call 
signs  in  the  Amateur  Radio  Service 
authorized  under  part  97  of  the 
Commission's  Rules.  For  FY  1997,  applicants 
for  Amateur  Vanity  Call-Signs  will  pay  a  $5 
annual  regulatory  fee  per  call  sign,  payable 
for  an  entire  ten-year  license  term  at  the  time 
of  application  for  a  vanity  call  sign.  The  total 


regulatory  fee  due  would  be  $50  per  license 
for  the  ten-year  license  term,'*^ 

d.  Commercial  Wireless  Radio  Services 

14.  Commercial  Mobile  Radio  Services 
(CMRSj  Mobile  Services:  The  Commercial 
Mobile  Radio  Service  (CMRS)  is  an 
"umbrella"  descriptive  term  attributed  to 
various  existing  broadband  services 
authorized  to  provide  interconnected  mobile 
radio  services  for  profit  to  the  public,  or  to 
such  classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial  portion 
of  the  public.  CMRS  Mobile  Services  include 
certain  licensees  which  formerly  were 
licensed  as  part  of  the  Private  Radio  Services 
(e.g..  Specialized  Mobile  Radio  Services)  and 
others  formerly  licensed  as  part  of  the 
Common  Carrier  Radio  Services  (e.g.,  Public 
Mobile  Services  and  Cellular  Radio  Service). 
While  specific  rules  pertaining  to  each 
covered  service  remain  in  separate  parts  22, 
24,  80  and  90,  general  rules  for  CMRS  are 
contained  in  part  20.  CMRS  Mobile  Services 
will  include:  Specialized  Mobile  Radio 
Services  (part  90);  "'  Personal 
Communications  Services  (part  24),  Public 
Coast  Stations  (part  80);  Public  Mobile  Radio 
(Cellular,  800  MHz  Air-Ground 
Radiotelephone,  and  Offshore  Radio 
Services)  (part  22).  Each  licensee  in  this 
group  will  pay  an  aimual  regulatory  fee  for 
each  mobile  or  cellular  unit  (mobile  or 
cellular  call  sign  or  telephone  number), 
assigned  to  its  customers,  including  resellers 
of  its  services.  For  FY  1997.  the  regulatory  fee 
is  $.24  per  unit. 

15.  Commercial  Mobile  Radio  Services 
(CMRS)  Messaging  Services:  The  Commercial 
Mobile  Radio  Service  (CMRS)  is  an 
"umbrella"  descriptive  term  attributed  to 
various  existing  narrowband  services 
authorized  to  provide  interconnected  mobile 
radio  services  for  profit  to  the  public,  or  to 
such  classes  of  eligible  users  as  to  be 
effectively  available  to  a  substantial  portion 
of  the  public.  CMRS  Messaging  Services 
include  certain  licensees  which  formerly 
were  licensed  as  part  of  the  Private  Radio 
Services  (e.g.,  Private  Paging,  qualifying 
interconnected  Business  Radio  Services,  and 
220-222  MHz  Land  Mobile  Systems), 
licensees  formerly  licensed  as  part  of  the 
Common  Carrier  Radio  Services  (e.g..  Public 
Mobile  One- Way  Paging),  and  licensees  of 
Personal  Communications  Service  (PCS)  one- 


"i  Section  9(h)  exempts  "amateur  radio  operator 
licenses  under  part  97  of  the  Commission's  rules 
(47  CFR  part  97)"  from  the  requirement.  However, 
Section  9{gJ's  fee  schedule  explicitly  includes 
"Amateur  vanity  call  signs"  as  a  category  subject  to 
the  payment  of  a  regulatory  fee. 

'"  This  category  does  not  include  licensees  of 
private  shared-use  220  MHz  and  470  MHz  and 
above  in  the  Specialized  Mobile  Radio  (SMR) 
service  who  have  elected  to  remain  non- 
commercial. Those  who  have  elected  not  to  change 
to  the  Commercial  Mobile  Radio  Service  (CMRS) 
are  referred  to  paragraph  4  of  this  Attachment. 
Further,  Congress  provided  for  a  three  year 
transition  period  until  August  10, 1996,  for 
conversion  to  CMRS.  See  Omnibus  Budget 
Reconciliation  Act  of  1993.  Public  Law  103-66, 
Title  VI  section  6002(b),  107  Stat.  312.392. 
Therefore,  licensees  who  had  not  converted  to 
CMRS  prior  to  Decemt>er  31, 1995.  are  not  subject 
to  the  CMRS  Mobile  Services  fee  for  FY  1996. 


way  and  two-way  paging.  While  specific 
rulaa  pertaining  to  each  covered  service 
remain  in  separate  parts  22,  24  and  90, 
general  rules  for  CMRS  ere  contained  in  part 
20.  We  have  replaced  the  CMRS  One- Way 
Paging  regulatory  fae  category  with  a  CMRS 
Messaging  Services  category  for  regulatory 
fiae  collection  purposes.  Each  licensee  in  the 
CMRS  Messaging  Services  will  pay  an  annual 
regulatory  fee  for  each  unit  (pager,  telephone 
number,  or  mobile)  assigned  to  its  ctistomers, 
including  resellers  of  its  services.  For  FY 
1997,  the  regtilatory  fee  is  S.03  per  unit 

2.  Maae  Media  Services 

16.  The  regulatory  fees  for  the  Mass  Media 
fee  category  apply  to  broadcast  licensees  and 
permittees.  Noncommercial  Educational 
Broadcasters  are  exempt  from  regulatory  fees. 

a.  Commercial  Radio 

17.  These  categories  include  licensed 
Commercial  AM  (Classes  A,  B,  C,  and  D)  and 
FM  (Classes  A,  B.  Bl,  C,  Cl,  C2,  and  C3) 
Radio  Stations  operating  under  part  73  of  the 
Commission's  Rules. '^  In  response  to 
numerous  requests,  we  have  combined  class 
of  station  and  grade  B  contour  population 
data  to  formulate  a  schedule  of  radio  fees 
which  differentiate  between  stations  based 
on  class  of  station  and  population  served.  In 
general,  higher  class  stations  and  stations  in 
metropolitan  areas  will  pay  higher  fees  than 
lower  class  stations  and  stations  located  in 
rural  areas.  The  specific  fee  that  a  station 
must  pay  is  determined  by  where  it  ranks 
after  weighting  its  fee  requirement 
(determined  by  class  of  station]  with  its 
population.  The  regulatory  fee  classifications 
for  Radio  Stations  for  FY  1997  are  as  follows: 

Group  1  S2,000 

Group  2 1,800 

Group  3  - 1,600 

Group  4  _ 1,400 

Group  5  , 1.200 

Group  6  ; 1.000 

Group  7  „ 800 

Group  8  ^.^^.^..^„....» 600 

Group  9  -....^ 400 

Group  10  .......^.......... „ 200 

18.  Licensees  may  determine  the 
appropriate  fee  payment  by  referring  to  the 
list  provided  at  Attachment  K  to  this  Report 
and  Order.  This  same  information  will  be 
available  on  the  FCC's  internet  world  wide 
web  site  (http://www.fcc.gov),  by  calling  the 
FCC's  National  Call  Center  (1-888-225- 
5322),  and  will  be  included  in  the  Public 
Notices  mailed  to  each  licensee. 

b.  Construction  Permits — Commercial  AM 
Radio 

19.  This  category  includes  holders  of 
permits  to  construct  new  Commercial  AM 
Stations.  For  FT  1997.  permittees  will  pay  a 
fee  of  $195  for  each  permit  held.  Ui>on 
issuance  of  an  operating  license,  this  fee 


'^  The  Commission  acknowledges  that  certain 
stations  operating  in  Puerto  Rico  aod  Guam  have 
been  assigned  a  higher  level  station  class  than 
would  be  expected  if  the  station  were  located  on  the 
mainland.  Although  this  results  in  a  higher 
regulatory  fee,  we  believe  that  the  increased 
interference  protection  associated  with  the  higher 
station  class  is  necessary  and  justifies  the  fee. 


would  n*  longer  be  applicable  and  liceiuees 
would  be  required  to  pay  the  applicAle  fee 
for  the  designated  class  of  the  station. 

c.  Construction  Permits — Commercial  FM 
Radio 

20.  This  cats^ry  incItHdes  holders  of 
permits  to  construct  new  Commercial  FM 
Stations.  For  FY  1997,  permittees  will  pay  a 
fee  of  $950  for  each  permit  held.  Upon 
issuance  of  an  operating  license,  this  fee 
would  no  longer  be  applicable.  Instead, 
licensees  would  pay  a  regulatory  fee  based 
upon  the  designated  class  of  the  station. 

d.  Commercial  Television  Stations 

21.  This  category  includes  licensed 
Commercial  VHF  and  UHF  Television 
Stations  covered  imder  part  73  of  the 
Commission's  Rules,  except  commonly 
owned  Television  Satellite  Stations, 
addressed  separately  below.  Markets  are 
Nielsen  Designated  Market  Areas  (DMA)  as 
listed  in  the  Television  &  Cable  Factbook, 
Stations  Volume  No.  65, 1997  Edition, 
Warren  Publishing,  Inc.  The  fees  for  each 
category  of  station  are  as  follows: 

VHF  Markets  1-10 $35,025 

VHF  Markets  11-25  28.450 

VHF  MarkeU  26-50  18.600 

VHF  Markets  51-100  „....  9.850 

VHF  Remaining  Markets  2.725 

UHF  Markets  1-10 „....  16.850 

UHF  Markets  11-25  13.475 

UHF  Markets  26-50 „....  8.750 

UHF  Markets  51-100 4,725 

UHF  Remaining  Markets  1.350 

e.  Commercial  Television  Satellite  Stations 

22.  Commonly  owned  Television  Satellite 
Stations  in  any  market  (authorized  pursuant 
to  Note  5  of  §  73.3555  of  the  Commission's 
Rules)  that  retransmit  programming  of  the 
primary  station  are  assessed  a  fee  of  $950 
annually.  Those  stations  designated  as 
Television  Satellite  Stations  in  the  1997 
Edition  of  the  Television  and  Cable  Factbook 
are  subject  to  the  fee  applicable  to  Television 
Satellite  Stations.  All  oUier  television 
licensees  are  subject  to  the  regulatory  fee 
payment  required  for  their  class  of  station 
and  market. 

/.  Construction  Permits — Commercial  VHF 
Television  Stations 

23.  This  category  includes  holders  of 
permits  to  construct  new  Commercial  VHF 
Television  Stations.  For  FT  1997,  VHF 
permittees  will  pay  an  annual  regulatory  fee 
of  $4,800.  Upon  issuance  of  an  operating 
license,  this  fee  would  no  longer  be 
applicable.  Instead,  licensees  would  pay  a  fee 
based  upon  the  designated  market  of  the 
BtatioiL 

g.  Construction  Pamits— Commercial  UHF 
Television  Stations 

24.  This  category  includes  holders  of 
permits  to  construct  new  UHF  Television 
SUtions.  For  FY  1997,  UHF  Television 
permittees  will  pay  an  aimual  regulatory  fee 
of  $2,975.  Upon  issuance  of  an  operating 
license,  this  fee  would  no  longer  be 
applicable.  Instead,  licensees  would  pay  a  fee 
based  upon  the  designated  market  of  the 
statioiL 


h.  Construction  Permits — Satellite  Television 
Stations 

25.  The  fee  fcK  UHF  and  VHF  Television 
Satellite  Station  construction  permits  for  FY 
1997  is  $345.  An  individual  regulatory  fiee 
payment  is  to  be  made  for  each  Television 
Satellite  Station  construction  permit  held. 

J.  Low  Power  Television,  FM  Translator  and 
Booster  Stations,  TV  Translator  and  Booster 
Stations 

26.  This  category  includes  Low  Power 
UHF/VHF  Television  stations  operating 
under  part  74  of  the  Commission's  Rules 
with  a  transmitter  power  output  limited  to  1 
kW  for  a  UHF  facility  and.  generally,  0.01  kW 
for  a  VHF  fecility.  Low  Power  Television 
(LPTV)  stations  may  retransmit  the  programs 
and  signals  of  a  TV  Broadcast  Station, 
originate  programming,  and/or  operate  as  a 
subscription  service.  This  category  also 
includes  translators  and  boosters  operating 
under  part  74  which  rebroadcast  the  signals 
of  full  sOTvice  stations  on  a  frequency 
difiisrent  from  the  parent  station  (translators) 
or  on  the  same  frequency  (boosters).  The 
stations  in  this  category  are  secondary  to  full 
service  stations  in  terms  of  frequency 
priority.  We  have  also  received  requests  for 
waivers  of  the  regulatory  fees  from  operators 
of  community  based  Translators.  These 
Translators  are  generally  not  affiliated  with 
commercial  broadcasters,  are  nonprofit, 
nonprofit^le,  or  only  marginally  profitable, 
serve  small  rural  communities,  and  are 
supported  financially  by  the  residents  of  the 
conmiunities  served.  We  are  aware  of  the 
difficulties  these  Translators  have  in  paying 
even  minimal  regulatory  fees,  and  we  have 
addressed  those  concerns  in  the  ruling  on 
reconsideration  of  the  FY  1994  Report  and 
Order.  Community  based  Translators  are 
exempt  from  regulatory  fees.  For  FY  1997, 
licensees  in  low  power  television,  FM 
translator  and  booster,  and  TV  translator  and 
booster  category  will  pay  a  regulatory  fee  of 
$220  for  each  license  held. 

;'.  Broadcast  Auxiliary  Stations 

27.  This  category  includes  licensees  of 
remote  pickup  stabons  (either  base  or 
mobile)  and  associated  accessory  equipment 
authorized  pursuant  to  a  single  license,  Aural 
Broadcast  Auxiliary  Stations  (Studio 
Transmitter  Link  and  Inter-City  Relay)  and 
Television  Broadcast  Auxiliary  Statioiu  (TV 
Pickup,  TV  Studio  Transmitter  Link,  TV 
Relay]  authorized  under  part  74  of  the 
Commission's  Rules.  Auxiliary  Stations  are 
generally  associated  with  a  particular 
television  or  radio  broadcast  station  or  cable 
television  system.  This  category  does  not 
include  translators  and  boosters  (see 
paragraph  26  infra).  For  FY  1997,  licensees 
of  Commercial  Auxiliary  Stations  will  pay  a 
$25  annual  regulatory  fee  on  a  per  call  sign 
basis. 

k.  Multipoint  Distribution  Service 

28.  This  category  includes  Multipoint 
Distribution  Service  (MDS),  and 
Multichannel  Multipoint  Distribution  Service 
(MMDS),  authorized  under  part  21  of  the 
Commission's  Rules  to  use  microwave 
frequencies  for  video  and  data  distribution 
within  the  United  States.  For  FY  1997.  MDS 
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and  MMDS  stations  will  pay  an  annual 
regulatory  fee  of  $215  per  call  sign. 

3.  Cable  Services 

a.  Cable  Television  Systems 

29.  This  category  includes  operators  of 
Cable  Television  Systems,  providing  or 
distributing  programming  or  other  services  to 
subscribers  under  part  76  of  the 
Commission's  Rules.  For  FT  1997.  Cable 
Systems  will  pay  a  regulatory  foe  of  $.54  per 
subscriber.  I"  Payments  for  Cable  Systems  are 
to  be  made  on  a  per  subscriber  basis  as  of 
December  31.  1996.  Cable  Systems  should 
determine  their  subscriber  numbers  by 
calculating  the  number  of  single  family 
dwellings,  the  number  of  mdividual 
households  in  multiple  dwelling  units,  e.g., 
apartments,  condominiums,  mobile  home 
parks,  etc.,  paying  at  the  basic  subscriber 
rate,  the  number  of  bulk  rate  customers  and 
the  number  of  courtesy  or  fee  customers.  In 
order  to  determine  the  number  of  bulk  rate 
subscribers,  a  system  should  divide  its  bulk 
rate  charge  by  the  annual  subscription  rate 
for  individual  households.  See  FY  1994 
Report  and  Order,  Appendix  B  at  Paragraph 
31. 

b.  Cable  Antenna  Relay  Service 

30.  This  category  includes  Cable  Antenna 
Relay  Service  (CARS)  sutions  used  to 
transmit  television  and  related  audio  signals, 
signals  of  AM  and  FM  Broadcast  Stations, 
and  cablecasting  from  the  point  of  reception 


to  a  terminal  point  from  where  the  signals  are 
distributed  to  the  public  by  a  Cable 
Television  System.  For  FY  1997.  licensees 
%nll  pay  an  annual  regulatory  fise  of  $65  per 
CARS  license. 

4.  Common  Carrier  Servicaa 

a.  Commercial  Microwave  (Domestic  Public 
Fixed  Radio  Service) 

31.  This  category  includes  licensees  in  the 
Point-to-Point  Microwave  Radio  Service. 
Local  Television  Transmission  Radio  Service, 
and  Digital  Electronic  Message  Service, 
authorized  under  part  101  of  the 
Commission's  Rules  to  use  microwave 
frequencies  for  video  and  data  distribution 
within  the  United  States.  These  services  are 
now  included  in  the  Microwave  category  (see 
paragraph  5  infra]. 

b.  Interstate  Telephone  Service  Providers 

32.  This  category  includes  Inter-Exchange 
Carriers  (DCCs).  Local  Exchange  Carriers 
(LECs).  Competitive  Access  Providers  (CAPs), 
domestic  and  international  carriers  that 
provide  operator  services.  Wide  Area 
Telephone  Service  (WATS).  800.  900.  telex, 
telegraph,  video,  other  switched,  interstate 
access,  sp>ecial  access,  and  alternative  access 
services  either  by  using  their  own  facilities 
or  by  reselling  facilities  and  services  of  other 
carriers  or  telephone  carrier  holding 
companies,  and  companies  other  than 
traditional  local  telephone  companies  that 
provide  interstate  access  services  to  long 


distance  carriers  and  other  customers.  This 
category  also  includes  pre-paid  calling  card 
providers.  These  common  carriers,  including 
resellers,  must  submit  fee  payments  based 
upon  their  proportionate  share  of  gross 
interstate  revenues  using  the  methodology 
that  we  have  adopted  for  calculating 
contributions  to  the  TRS  fund.  See 
Telecommunications  Relay  Services.  8  FCC 
Red  5300  (1993).  58  PR  39671  (July  26, 1993). 
In  order  to  avoid  imposing  any  double 
payment  burden  on  resellers,  we  will  permit 
carriers  to  subtract  from  their  gross  interstate 
revenues,  as  reported  to  ^fECA  in  connection 
with  their  TRS  contribution,  any  payments 
made  to  iinderlying  common  carriers  for 
telecommimications  facilities  and  services, 
including  payments  for  interstate  access 
service,  that  are  sold  in  the  form  of  interstate 
service.  For  this  purpose,  resold 
telecommunications  bcilities  and  services 
are  only  intended  to  include  payments  that 
correspond  to  revenues  that  will  be  included 
by  another  carrier  reporting  interstate 
revenue.  For  FY  1997,  carriers  must  multiply 
their  adjusted  gross  revenue  figure  (gross 
revenue  reduced  by  the  total  amount  of  their 
payments  to  underlying  common  carriers  for 
telecommunications  fecilities  or  services)  by 
the  factor  0.00116  to  determine  the 
appropriate  fee  for  this  category  of  service. 
Regulatees  may  want  to  use  the  following 
worksheet  to  determine  their  flee  payment: 


(1)  Revenwe  reported  in  TRS  Fufxl  worksheets _ 

(2)  Less:  Access  charges  paid  -^ 

(3)  Less:  Other  telecommuntcatlons  facilities  and  services  taken  tor  resale 

(4)  Adjusted  revenues  (l)minus(2)minus(3)  ».~....... .. — 

(5)  Fee  (actor  - 

(6)  Fee  due  (4)times(5) 


Total 


Interstate 


0.00116 


5.  International  Services 

a.  Earth  Stations 

33.  Very  Small  Aperture  Terminal  (VSAT) 
Earth  Stations,  equivalent  C-Band  Earth 
Stations  and  antennas,  and  earth  station 
systems  comprised  of  very  small  af)erture 
terminals  operate  in  the  12  and  14  GHz  bands 
and  provide  a  variety  of  communications 
services  to  other  stations  in  the  network. 
VSAT  systems  consist  of  a  network  of 
technically-identical  small  Fixed-Satellite 
Earth  Stations  which  often  include  a  larger 
hub  station.  VSAT  Earth  Stations  and  C-Band 
Equivalent  Earth  Stations  are  authorized 
pursuant  to  part  25  of  the  Commission's 
Rules.  Mobile  Satellite  Earth  Stations, 
operating  pursuant  to  part  25  of  the 
Commission's  Rules  under  blanket  licenses 
for  mobile  antennas  (transceivers),  are 
smaller  than  one  meter  and  provide  voice  or 
data  conmiunications,  including  position 
location  information  for  mobile  platforms 
such  as  cars,  buses,  or  trucks.'**  Fixed- 
Satellite  Transmit/Receive  and  Transmit- 


Only  Earth  Station  antennas,  authorized  or 
registered  under  part  25  of  the  Commission's 
Rules,  are  operated  by  private  and  public 
carriers  to  provide  telephone,  television, 
data,  and  other  forms  of  communications. 
Included  in  this  category  are  telemetry, 
tracking  and  control  (TT*C)  earth  stations, 
and  earth  station  uplinks.  For  FY  1997, 
licensees  of  VSATs,  Mobile  Satellite  Earth 
Stations,  and  Fixed-Satellite  Transmit/ 
Receive  and  Transmit-Only  Earth  Stations 
will  pay  a  fee  of  $515  per  authorization  or 
registration  as  well  as  a  separate  fee  of  $515 
for  each  associated  Hub  Station. 

34.  Receive-only  earth  stations.  For  FY 
1997,  there  is  no  regulatory  fee  for  receive- 
only  earth  stations. 

b.  Space  Stations  (Geosynchronous) 

35.  Geosynchronous  Space  Stations  are 
domestic  and  international  satellites 
positioned  in  orbit  to  remain  approximately 
fixed  relative  to  the  earth.  Most  are 
authorized  under  part  25  of  the 
Commission's  Rules  to  provide 


communications  between  satellites  and  earth 
stations  on  a  common  carrier  and/or  private 
carrier  basis.  In  addition,  this  category 
includes  Direct  Broadcast  Satellite  (DBS) 
Service  which  includes  space  stations 
authorized  under  part  100  of  the 
Commission's  rules  to  transmit  or  re-transmit 
signals  for  direct  reception  by  the  general 
public  encompassing  both  individual  and 
community  reception.  For  FY  1997,  entities 
authorized  to  operate  geosynchronous  space 
stations  (including  DBS  satellites)  will  be 
assessed  an  annual  regulatory  fee  of  $97,975 
per  operational  station  in  orbit.  Pajrment  is 
required  for  any  geosynchronous  satellite 
that  has  been  launched  and  tested  and  is 
authorized  to  provide  service. 

c.  Low  Earth  Orbit  Satellites  (LEOs) 

36.  Low  Earth  Orbit  Satellite  Systems  are 
space  stations  that  orbit  the  earth  in  non 
geosynchronous  orbit.  They  are  authorized 
under  part  25  of  the  Conunission's  rules  to 
provide  communications  between  satellites 
and  earth  stations  on  a  common  carrier  and/ 


or  private  carrier  basis.  For  FY  1997,  entities 
authorized  to  operate  Low  Earth  Orbit 
Satellite  Systems  will  be  assessed  an  annual 
regulatory  fee  of  $135,675  per  operational 
system  in  orbit.  Payment  is  required  for  any 
LEO  System  that  has  one  or  more  Operational 
satellites  (launched,  tested  and  providing 
service). 

d.  International  Bearer  Circuits 

37.  Regulatory  fees  for  International  Bearer 
Circuits  are  to  be  paid  by  facilities-based 
common  carriers  (either  domestic  or 
international)  activating  the  circuit  in  any 
transmission  focility  for  the  provision  of 
service  to  an  end  user  or  resale  carrier. 
Payment  of  the  fee  for  bearer  circuits  by  non- 
common  carrier  submarine  cable  operators  is 
required  for  circuits  sold  on  an  indefeasible 
right  of  use  (IRU)  basis  or  leased  to  any 
customer,  including  themselves  or  their 
affiliates,  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S.  international 
common  carrier  services.  Compare  FY  1994 
Report  and  Order  at  5367.  Payment  of  the 
international  bearer  circuit  fee  is  also 
required  by  non-common  carrier  satellite 
operators  for  circuits  said  or  leased  to  any 
customer,  including  themselves  or  their 
affiliates,  other  than  an  international 
common  carrier  authorized  by  the 
Commission  to  provide  U.S.  international 
common  carrier  services.  The  fee  is  based 
upon  active  64  Kbps  circuits,  or  equivalent 
circuits.  Under  this  formulation,  64  ICbps 
circuits  or  their  equivalent  will  be  assessed 
a  fee.  Equivalent  circuits  include  the  64  Kbps 
circuit  equivalent  of  larger  bit  stream  circuits. 
For  example,  the  64  Kbps  circuit  equivalent 
of  a  2.048  Mbps  circuit  is  30  64  Kbps  circuits. 
Analog  circuits  such  as  3  and  4  KHz  circuits 
used  for  international  service  are  also 
included  as  64  Kbps  circuits. 

However,  circuity  derived  from  64  Kbps 
circuits  by  the  use  of  digital  circuit 
multiplication  systems  are  not  equivalent  64 
Kbps  circuits.  Such  circuitsere  not  subject  to 
.fees.  Only  the  64  I^ps  circuit  from  which 
they  have  been  derived  will  be  subject  to 
payment  of  a  fee.  For  FY  1997,  the  regulatory 
fee  is  $5.00  for  each  active  64  Kbps  circuit 
or  equivalent.  For  analog  television  channels 
we  will  assess  fees  as  follows: 


'"Cable  systexns  are  to  pay  their  regulatory  fees 
on  a  per  subscriber  basis  rather  than  per  1,000 
subscribers  as  set  forth  in  the  statutory  fee  schedule. 
See  FY  1994  Report  and  Order  at  Paragraph  100. 


"*  Mobile  earth  stations  are  hand-held  or  vehicle- 
based  units  capable  of  operation  while  the  operator 
or  vehicle  is  in  motion.  In  contrast,  transportable 
units  are  moved  to  a  fixed  location  and  operate  in 


a  stationary  (fixed)  mode.  Both  are  assessed  the 
same  regulatory  fee  for  FY  1997. 


e.  Itttematiorml  Public  Fixed 

38.  This  fee  category  includes  common 
carriers  authorized  under  part  23  of  the 
Commission's  Rules  to  provide  radio 
commimications  between  the  United  States 
and  a  foreign  ptoint  via  microwave  or  HF 
troposcatter  systems,  other  than  satellites  and 
satellite  earth  stations,  but  not  including 
service  between  the  United  States  and 
Mexico  and  the  United  States  and  Canada 
using  frequencies  above  72  MHz.  For  FY 


1997,  International  Public  Fixed  Radio 
Service  licensees  will  pay  a  $310  annual 
regulatory  fee  per  call  sign. 

/.  International  (HF)  Broadcast 

39.  This  category  covers  International 
Broadcast  Stations  licensed  under  part  73  of 
the  Commission's  Rules  to  operate  on 
frequencies  in  the  5,950  KHz  to  26,100  KHz 
range  to  provide  service  to  tha  general  public 
in  foreign  coimtries.  For  FY  1997. 
International  HF  Broadcast  Stations  will  pay 
an  annual  regulatory  fise  of  S390  per  station 
license. 

Attachment  I — DncriptioD  of  FCXZ 
Activities 

I.  ActivitiM  That  Are  Not  Inclnded  la 
ReguUtory  Feet 

1.  Authorization  of  Service:  The 
authorization  or  licensing  of  radio  stations, 
telecommunications  equipment,  and  radio 
operators,  as  well  as  the  authorization  of 
common  carrier  and  other  services  and 
facilities.  Includes  policy  direction,  program 
development,  legal  services,  and  executive 
direction,  as  well  as  support  services 
associated  with  authorization  activities. 
Although  Authorization  of  Service  is 
described  in  this  attachment,  it  is  not  one  of 
the  activities  included  as  a  feeable  activity 
for  regulatory  fee  purposes  pursuant  to 
Section  9(a)(1)  of  the  Act.  47  U.S.C. 

S  159(a)(1). 

n.  Activities  That  Are  Inclnded  In 
Regulatory  Fees 

2.  Policy  and  Rulemaking:  Formal 
inquiries,  rulemaking  proceedings  to 
establish  or  amend  the  Commission's  rules 
and  regulations,  action  on  petitions  for 
rulemaking,  and  requests  for  rule 
interpretations  or  waivers;  economic  studies 
and  analyses;  spiectrum  planning,  modeling, 
propagation-interference  analyses,  and 
allocation:  and  development  of  equipment 
standards.  Includes  policy  direction,  program 
development,  legal  services,  and  executive 
direction,  as  well  as  support  services 
associated  with  policy  and  rulemaking 
activities. 

3.  Enforcement:  Enforcement  of  the 
Commission's  rules,  regulations  and 
authorizations,  including  investigations, 
inspections,  compliance  monitoring,  and 
sanctions  of  all  types.  Also  includes  the 
receipt  and  disposition  of  formal  and 
informal  complaints  regarding  common 
carrier  rates  and  services,  the  review  and 
acceptance/rejection  of  carrier  tarifb,  and  the 
review,  prescription  and  audit  of  carrier 
accounting  practices.  Includes  policy 
direction,  program  development,  legal 
services,  and  executive  direction,  as  well  as 
support  services  associated  with  enforcement 
activities. 

4.  Public  Information  Services:  The 
publication  and  dissemination  of 
Commission  decisions  and  actions,  and 
related  activities;  public  reference  and  library 
services;  the  duplication  and  dissemination 
of  Commission  records  and  databases;  the 
receipt  and  disposition  of  public  inquiries; 
consumer,  small  business,  and  public 
assistance;  and  public  aSairs  and  media 
relations.  Includes  policy  direction,  program 


development,  legal  services,  and  executive 
direction,  as  well  as  support  services 
associated  with  public  information  activities. 

Attachment  J— FCC  Cost  Accounting  Activity 
and  Proiect  Codes 

Activity  Codes 

10  Authorization  of  Service 

1 1  TeleCom  Act — Authorization  of  Service 

20  Policy  and  Rule  Making 

21  TeleCom  Act — Policy  and  Rule  Making 

30  Enforcement 

31  TeleCom  Act — Enforcement 

40  Public  Information  Services 

41  TeleCom  Act — Public  Information 
Services 

51     Spectrum  Auction  Diiection  It  Support 
70    Executive  Direction  *  Support 
80    Bureau/Office  Direction  a  Support 

91  Spectrum  Auction — Authorization  of 
Service 

92  Spectrum  Auction — Policy  &  Rule 
Making 

93  Spectrum  Auction — Enforcement 

94  Spectnun  Auction — Public  Information 
Services 

Project  Codes  r 

NOl  Land  Mobile-Exclusive  Use 

N02  Microwave 

N03  Interactive  Video  Data  Service  (IVDS) 

N04  Aviation  (Aircraft) 

NOS  Aviation  (Oound) 

N06  Marine  (Ship) 

N07  K4arine  (Coast) 

N08  General  Mobile  Radio  Service  (GMRS) 

N09  Land  Mobile—Shared  Use 

NlO  Amateur  Vanity  Call  Signs 

Nl  1  Cable  Antenna  Relay  Service  (CARS) 

N12  Cable  Television  Systems 

N13  Domestic  Public  Fixed  Radio 

N14  Cellular  Radio 

Nl5  Public  Mobile  Radio/CMRS/two-way 

paging 

N16  Public  Mobile  Radio(one-way  paging] 

N17  International  Public  Fixed  Radio 

Nl8  Earth  Sutions 

Nl9  Space  Stations 

N20  DCCS.  LECS,  and  Other  Providers 

N21  International  Bearer  Circuits 

N22  Personal  Communication  Services 

(PCS) 

N23  AM  Radio 

N24  FM  Radio 

N25  VHF  Television 

N26  UHF  Television 

N27  Broadcast  Auxiliary 

N28  LPTV/Translators/Boosters 

N29  International  Short  Wave 

N30  Multipoint  Distribution  Service/MMDS 

N31  Amateur  Radio 

N32  Direct  Broadcast  Satellite  (DBS) 

N33  Commercial  Radio  Operators 

N34  Restricted  Permits 

N35  Citizens'  Band  and  Radio  Control 

N36  Certification/Typ)e  AcceptJt  Approval/ 

Notifications 

N37  Other 

N38  Low  Earth  Orbiting  Satellites 

N39  Signatory  to  Inmarsat  and  Insteisat 

Proiect  Codes-Spectnim  Auction  Only 

N51  Cellular  Unserved 

N52  IVDS  RSAs/Defaults 

N53  800  MHz  SMR 

N54  PCS  Narrowband 
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N55  PCSD,  E.  »F 

N56  LMDS  28  GKz 

N57  LMS  (AVM) 

N58  DARS 

N59  220  MHz 


Project  Codea- Reimbursable  Agreements 

POl  Special  Travel  Initiatives 

P02  Travel  Reimbursement  Program — 

Section  1353 

P03  US.  Department  of  Commerce 

P04  Bureau  of  Alcohol,  Tobacco  and 

Firearms 

P05  U.  S.  Customs  Service 

P06  Office  of  Naval  Research 

P07  VOA  Computer  Models 

P08  NTIS/ECAC 

P09  NTIS  Tapes— Master  Files 

PIO  NTIS  Tapes — Public  .^cc.ess 

Pll  U.S.  Coast  Guard 

PI  2  Drug  Enforcement  Agency 

Pi  3  Radio  Marti 

PI 4  rru  Fellows 

Pi  5  TV  Marti 

Pi 6  NTIS — Source  Program 

Pi  7  Miscellaneous  Reunbursable 


Attachment  K— AM/FM  Fees 
Note:  This  attachment  because  of  its  size 

and  CO.'!!  is  not  being  printed  in  the  Federal 
Register  The  information  contained  in  this 
attachment  is  available  by  calling  the  FCC 
National  CLaii  Center  at  1^88-225-5322  and 
is  also  available  at  the  FCC  web  site  (http:/ 
/www  fee. gov) 

Attachment  I.— Parties  Filing  Comments  and 
Reply  Comments 

Parties  Filing  Comments  on  the  Notice  of 
Proposed  Rule  Making 
Ram  Mobile  Data  USA  Limited  Partnership 
,^me^can  Mobile  Telecommunications 

.\ssociation.  Inc. 
Paging  Network,  Inc. 
Personal  Communications  Industry 

Association 
DCC  Carrier,  Inc. 
Industrial  Telecommunications  Association, 

Inc. 
L/Q  Licensee,  Inc. 

National  Association  of  Broadcasters 
Montana  Broadcasters  Association 
Arkansas  Bioadcaatars  Association 
Wright  Broadcatting  Systems,  Inc. 


PanAmSat  Corporation 

GE  American  Communications,  Inc. 

SBC  Communications,  Inc. 

Comsat  Corporation 

American  Radio  Relay  league.  Inc. 

Parties  Filing  Comments  on  tlie  Initial 
Regulatory  Flexibility  Analysis 

American  Mobile  Telecommunications 
Association,  Inc. 

Parties  Filing  Reply  Comments  on  the  Notice 
of  Proposed  Role  Making 

Century  Cellunet,  Inc. 

Arch  Communications  Group,  Inc.     ^ 

Personal  Communications  Industry 

Association 
PanAmSat  Corporation 
GE  American  Communications,  Inc. 
Hughes  Communications,  Inc./DIRECTV,  Inc. 

aoint) 
Columbia  Communications  Corpwration 
S&S  Communications 
Ameritech 
Missouri  Broadcasters  Association 

(FR  Doc.  97-17240  Filed  7-10-97;  8:45  am] 
BILUMQ  C006  671 2-01 -P 
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July  11,  1997 
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Part  IV 

Environmental 
Protection  Agency 

Proposed  Modification  of  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Stonm  Water  Multi-Sector 
General  Permit  for  Industrial  Activities; 
Notice 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5865-7] 

Proposed  Modification  of  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Storm  Water  Multi- 
Sector  General  Permit  for  Industrial 
Activities;  Proposal  To  Terminate  ttie 
EPA  NPOES  Storm  Water  Baseline 
Industrial  General  Permit 

AGENCY:  Environmental  Protection 
.-Agency  (EPA). 
ACTION:  Notice  of  proposed 
modifications  of  the  NPDES  Stonn 
Water  Multi-Sector  General  Permit  for 
Industrial  Activities  and  Proposal  to 
Terminate  the  EPA  Storm  Water 
Baseline  Industrial  General  Permit. 

SUMMARY:  The  Regional  Administrators 
of  EPA  Regions  I.  II.  III.  IV,  VI.  IX.  and 
X  are  today  providing  notice  of  a 
proposed  modification  of  EPA's  final 
NPDES  storm  v^ater  multi-sector  general 
permit  (MSGP)  which  was  first  issued 
on  September  29.  1995  (60  PR  50804), 
and  amended  on  February  9,  1996  (61 
FR  5248).  February  20. 1996  (61  FR 
6412),  and  September  24.  1996  (61  FR 
50020).  EPA  is  proposing  to  modify  the 
MSGP  to  authorize  storm  water 
discharges  from  previously  excluded 
facilities  so  that  they  may  be  covered  by 
the  MSGP  after  expiration  of  EPA's 
baseline  general  permit.  EPA  is  also 
proposing  the  following  limited  specific 
changes  to  the  MSGP  as  published  on 
September  29.  1995  (60  FR  50804):  (1) 
Authorization  of  mine  dewatering 
discharges  from  construction  sand  and 
gravel,  industrial  sand  and  crushed 
stone  mines  in  non-NPDES  areas  of  EPA 
Regions  II  and  X;  (2)  inclusion  in  Sector 
A  of  the  MSGP  of  the  effluent  Hmitation 
guideline  in  40  CFR  part  429,  subpart  I 
for  discharges  resulting  from  spray 
down  of  lumber  and  wood  products  in 
storage  yards  (wet  decking);  (3) 
clarification  that  Sectors  X  and  AA 
authorize  discharges  from  all  facilities 
in  major  SIC  groups  27  and  34 
respectively;  and  (4)  addition  of  new 
sector  (sector  AD)  to  the  MSGP  to 
authorize  discharges  from  Phase  I 
facilities  which  may  not  fall  into  one  of 
the  sectors  of  the  modified  MSGP,  and 
selected  Phase  II  discharges  which  are 
designated  for  permitting  in  accordance 
with  40  CFR  122.26(g)(l)(i). 

The  Regional  Administrators  are  also 
providing  notice  that  the  Agency  does 
not  intend  to  reissue  the  NPDES  storm 
water  baseline  industrial  general  permit 
which  was  issued  on  September  9,  1992 
(57  VR  41236)  or  September  25. 1992  (57 
FR  44438).  depending  on  the  geographic 
area  of  applicability,  and  propose  to 


terminate  this  permit  (with  the  limited 
exceptions  discussed  in  Section  I  below) 
upon  final  modification  of  the  multi- 
sector  permit.  As  a  result,  all  industrial 
facilities  previously  permitted  under  the 
baseline  permit,  except  as  otherwise 
noted  in  this  notice,  would  therefore  be 
required  to  seek  storm  water  permit 
coverage  under  the  modified  multi- 
sector  permit  when  issued  in  final  or 
submit  an  application  for  an  individual 
permit. 

DATES:  Comments  on  the  proposed 
modifications  must  be  received  or 
postmarked  by  midnight  no  later  than 
August  15, 1997.  See  below  for 
scheduled  hearings  and  public 
meetings. 

ADDRESSES:  The  index  to  the 
administrative  record  for  this  permit  is 
available  at  the  appropriate  Regional 
Office  or  fi-om  the  EPA  Water  Docket 
Office  in  Washington.  DC.  The 
administrative  record  is  stored  in  two 
locations.  Documents  immediately 
referenced  in  this  modification  notice 
are  stored  at  the  EPA  Water  Docket 
Office  at  the  address  listed  below.  All 
other  documents  which  were  used  to 
support  the  original  issuance  of  the 
multi-sector  general  permit  in  1995  are 
a  supplement  to  the  record  for  this 
modification  action  but  are  stored  at 
Science  Applications  International 
Corporation  (SAIQ,  1710  Goodridge 
Drive,  McLean,  Virginia  22102.  These 
materials  include,  for  example,  the 
permit  applications  and  sampling  data 
provided  to  EPA  by  group  applicants. 
The  immediate  and  supplemental 
record  is  available  for  inspection  from  9 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  For 
appointments  to  examine  any  portion  of 
the  administrative  record,  please  call 
the  Water  Docket  Office  at  (202)  260- 
3027.  Copies  of  the  proposed  permit 
modification  may  be  acquired  from  the 
Office  of  Water  Resource  Center  by 
dialing  (202)  260-7786.  A  reasonable  fee 
may  be  charged  for  copying.  Specific 
record  information  can  also  be  made 
available  at  the  appropriate  Regional 
Office  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  proposed 
permit  modifications,  contact  the 
appropriate  EPA  Regional  Office.  The 
name,  address  and  phone  number  of  the 
EPA  Regional  Storm  Water  Coordinators 
are  provided  in  Part  IIl.H  of  this  fact 
sheet. 

PUBLIC  COMMENT  PERIOD:  Public 
comments  are  being  invited  only  for 
those  specific  modifications  which  are 
proposed  for  the  MSGP,  as  well  as 
EPA's  proposal  to  transfer  permit 
coverage  from  the  baseline  permit  to  the 


MSGP.  EPA  stresses  that  the  MSGP 
overall  is  not  being  reconsidered  at  this 
time.  The  public  should  send  an 
original  and  three  copies  of  their 
comments  and  enclosures  (including 
references)  addressing  any  aspect  of  this 
notice  to:  ATTN:  MSGP  Modification- 
Conmients.  W-97-06,  Water  Docket, 
MC-^101.  U.S.  EPA,  Room  2616  Mall, 
401  M  Street  SW.,  Washington.  DC 
20460. 

To  ensure  that  EPA  can  read, 
understand,  and  therefore  properly 
respond  to  comments,  the  Agency 
requests  commenters  to  type  or  print  in 
ink  any  comments.  Each  comment 
should  cite  the  page  number  and.  where 
possible,  the  section(s)  and/or 
paragraph(s)  in  the  proposed  permitting 
actions  to  which  the  comment  relates. 
Commenters  should  use  a  separate 
paragraph  for  each  issue  discussed. 
Commenters  who  want  EPA  to 
acknowledge  receipt  of  their  comments 
should  enclose  a  self-addressed  stamped 
envelope.  No  facsimiles,  (faxes)  will  be 
accepted.  Comments  may  also  be 
submitted  electronically  to:  ow- 
docket@epamail.epa^v. 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  forms  of 
encryption.  Electronic  comments  must 
be  identified  by  the  docket  number  W- 
97-06.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  format  or  ASCII  file 
format.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

The  record  for  this  proposed  permit 
modification  has  been  established  under 
docket  number  W-97-06  and  includes 
supporting  documentation  as  well  as 
printed,  paper  versions  of  electronic 
comments.  It  does  not  include  any 
information  claimed  as  CBI. 
PUBLIC  MEETINGS  AND  HEARINGS:  Public 
meetings  and  hearings  to  discuss  the 
proposed  permitting  actions  are 
scheduled  in  certain  Regions  as  follows: 

EPA  Region  VI 

Dafe;  July  21,1997. 

Time:  1  p.m.  (Public  Meeting). 

Location:  Howard  Johnson  Hotel  at 
Hobby  Airport,  7777  Airport  Blvd.. 
Houston,  Texas  77061. 

Date:  July  28,  1997. 

Time:  1  p.m.  (Public  Meeting). 

Lxx:ation:  Albuquerque  Marriott  Hotel, 
2101  Louisiana  Blvd.,  NE,  Albuquerque, 
New  Mexico  87110. 

Da/e.  August  11, 1997. 

Time;  9  a.m.  (Public  Meeting),  1  p.m. 
(Public  Hearing). 
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Location:  U.S.  EPA  Regional  Office, 
12th  Floor  State  Conference  Rooms, 
1445  Ross  Avenue.  Dallas.  Texas  75202- 
2733. 

EPA  Regime  K 

Ltofe;  August  12,1997. 

Time:  1  p.m.  to  5  p.m.  (Public 
Hearing). 

Location:  Arizona  Department  of 
Environmental  Quality,  Public  Meeting 
Room,  3033  North  Central  Avenue, 
Phoenix,  Arizona  85012. 

Persons  wishing  to  make  an  oral 
presentation  must  restrict  themselves  to 
15  minutes  and  are  encouraged  to  have 
written  copies  of  their  comments  for 
inclusion  in  the  official  record. 

State  Certification 

EPA  is  providing  copies  of  today's 
proposed  permitting  actions  to  States 
and  Indian  Tribes  where  the  proposed 
actions  would  be  effective.  The  States 
and  Tribes  will  review  the  proposed 
actions  to  ensure  that  they  will  not 
result  in  violation  of  water  quality 
criteria.  EPA  will  work  with  the  States 
and  Tribes  to  obtain  their  certification 
in  accordance  with  Section  401  of  the 
Clean  Water  Act.  EPA  will  prepare 
certifications  for  Indian  lands  where 
there  is  no  approved  Tribe  or  where  the 
approved  Tribes  have  not  estabUsbed 
water  quality  standards. 

The  Coastal  Zone  Management  Act 
(CZMA)  requires  that  all  Federal 
licensing  and  permitting  actions  be 
reviewed  for  consistency  with  each 
approved  State  coastal  zone 
management  plan.  EPA  has  also 
initiated  this  review. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

The  following  is  an  outline  of  the 
organization  of  today's  proposed 
permitting  actions: 

Explanation  of  Proposed  Permit 
Modifications 

I.  Background 

II.  Coverage  of  Proposed  Modified  MSGP 

III.  Requirements  for  Transferred  Facilities 

A.  Notification  Requirements 

1.  Historic  Preservation 

2.  Endangered  Sp)ecies 

3.  North  American  Industry  Gassification 
System 

B.  Special  Conditions 

1.  Non-storm  Water  Discharges 

2.  Releases  of  Reportable  Quantities  of 
Hazardous  Substances  and  Oil 

3.  Co-located  Industries  Facilities 

C.  SWPPF  Requirements 

1.  Deadline  for  SWPPP  Revision  and 
Implementation  for  Transferred  Facilities 


2.  Special  Requirements  for  Facilities 
Subject  to  EPCRA  Section  313 
Requirements 

D.  Monitoring  and  Reporting  Requirements 

1.  Sampling  Schedule 

2.  Sample  Type 

3.  Quarterly  Visual  Examination 
Requirements  of  the  MSGP 

4.  Exemptions  for  Analytical  Monitoring 

5.  Reporting  Requirements 

E.  Numeric  Effluent  Limitations 

F.  Miscellaneous  Proposed  Permitting  Action 

1.  Coverage  of  Mine  Dewatering  Discharges 
in  EPA  Regions  II  and  X 

2.  Discharges  Resulting  from  Spray  Down 
of  Lumber  and  Wood  Products  in  Storage 
Yards  in  Sector  A 

3.  Qarification  of  Coverage  in  Sectors  X 
and  AA  of  the  MSGP 

4.  Addition  of  Sector  AD  to  the  MSGP 

G.  Response  to  National  Mining  Association 

Concerning  Sector  G  of  the  MSGP 
H.  Regional  Oi^ces 

rv.  Cost  Estimates 

V.  Economic  Impact  (Executive  Order  12866) 

VI.  Unfunded  Mandates  Reform  Act 

VII.  Paperwork  Reduction  Act 

VIII.  Regulatory  Flexibility  Act 

IX.  Official  Signatures 

Explanation  of  Proposed  Permit 
Modifications 

The  following  discussion  is  an 
explanation  and  rationale  for  the 
permitting  actions  and  permit 
modifications  that  EPA  proposes  to  take 
in  today's  notice.  The  actual  language  of 
the  proposed  permit  modifications 
follows  the  signature  pages  at  the  end  of 
this  discussion. 

L  Background 

On  September  9,  1992  (57  FR  41175) 
or  September  25,  1992  (57  FR  44412), 
depending  on  the  geographic  area 
involved,  EPA  issued  a  final  NPDES 
storm  water  baseline  industrial  general 
permit  (not  including  construction 
activity)  for  the  following  areas: 

EPA  Region  I — for  the  States  of  Maine, 
Massachusetts  and  New  Hampshire;  and 
for  Indian  Country  lands  located  in 
Massachusetts,  New  Hampshire,  and 
Maine. 

EPA  Region  II — for  Puerto  Rico  and 
Indian  Country  lands  located  in  New- 
York.  (On  April  14,  1993,  EPA  proposed 
modifications  to  the  baseline  general 
permit  issued  in  Puerto  Rico  to  address 
changes  to  the  401  certification 
conditions  requested  by  the 
Environmental  Quality  Board  (EQB)  of 
Puerto  Rico.  On  September  24,  1993  the 
changes  became  final.  These 
modifications,  however,  did  not  alter 
the  original  issuance  and  expiration 
date  of  the  baseline  permit  in  Puerto 
Rico.) 


EPA  Region  ID— for  the  District  of 
Columbia  and  Federal  facilities  in 
Delaware. 

EPA  Region  IV— for  the  Sute  of 
Florida;  and  for  Indian  Country  lands 
located  in  Florida,  Mississippi,  and 
North  Carolina. 

EPA  Region  VI— for  the  States  of 
Louisiana,  New  Mexico,  Oklahoma  and 
Texas;  and  for  Indian  Country  lands 
located  in  Louisiana,  New  Mexico 
(except  Navajo  lands  and  Ute  Mountain 
Ute  Reservation  lands),  Oklahoma,  and 
Texas. 

EPA  Region  VHl- for  the  State  of 
South  Dakota;  for  Indian  Country  lands 
located  in  Colorado.  Montana,  South 
Dakota,  North  Dakota,  Utah  (except 
Goshute  Reservation  and  Navajo 
Reservation  lands),  and  Wyoming;  for 
Federal  facilities  in  Colorado;  and  for 
the  Ute  Mountain  Ute  Reservation  in 
Colorado  and  New  Mexico. 

EPA  Region  IX— for  the  State  of 
Arizona;  for  the  Territories  of  Johnston 
Atoll,  American  Samoa,  Guam,  and 
Midway  and  Wake  Islands;  and  for 
Indian  Country  lands  located  in 
California,  and  Nevada;  and  for  the 
Goshute  Reservation  in  Utah  and 
Nevada,  the  Navajo  Reservation  in  Utah, 
New  Mexico,  and  Arizona,  the  Duck 
Valley  Reservation  in  Nevada  and 
Idaho. 

EPA  Region  X— for  the  States  of 
Alaska  and  Idaho;  for  Indian  country 
lands  located  in  Alaska.  Idaho  (except 
Duck  Valley  Reservation  lands),  and 
Washington;  and  for  Federal  facilities  in 
Washington. 

Most  of  the  above  the  areas  were 
covered  by  the  September  9,  1992  notice 
of  permit  issuance.  The  September  25, 
1992  notice  covered  only  the  States  of 
Florida  (except  for  Indian  lands  which 
were  covered  by  the  September  9,  1992 
notice)  and  Massachusetts,  the  District 
of  Columbia,  Guam  and  American 
Samoa,  Indian  lands  in  New  York  and 
Federal  facilities  in  Delaware.  The 
baseline  permit  expires  on  September  9, 
1997  or  September  25,  1997,  depending 
on  the  area  of  applicability,  and  EPA  is 
not  proposing  to  reissue  the  baseline 
permit  in  those  areas  where  the  multi- 
sector  general  permit  modification  will 
become  effective. 

(Please  note  that  Part  VII.B.— 
continuation  of  the  Expired  General 
Permit  of  the  1992  baseline  general 
permit  states  that  the  baseline  permit 
expires  on  October  1,  1997.  At  this  time 
EPA  believes  the  better  reading  is  that 
the  permits  expire  on  September  9, 1997 
and  September  25.  1997,  as  noted  above. 
(Under  the  Clean  Water  Act  an  NPDES 
permit  can  only  be  issued  for  a 
maximum  of  five  years.)  As  described 
above,  the  baseline  permits  became 
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effective  on  either  September  9,  1992,  or 
September  25.  1992.  depending  on 
location,  and  these  are  the  dates  from 
which  the  expiration  date  must  be 
determined.  Part  VTI.B.  originally 
anticipated  that  the  baseline  permit 
would  become  effective  on  October  1, 
1992.  which  it  did  not.) 

Today.  EPA  is  proposing  to  transfer 
permit  coverage  from  the  baseline 
general  permit  to  the  multi-sector 
general  permit  (MSGP)  which  was 
originally  issued  on  September  29.  1995 
(60  FR  50804),  and  amended  on 
February  9.  1996  (61  FR  5248).  February 
20.  1996  (61  FR  6412).  and  September 
24.  1996  (61  FR  50020).  As  a  result, 
most  industrial  facilities  previously 
permitted  under  the  baseline  permit 
(except  for  those  located  in  certain 
excluded  areas  discussed  below)  would 
therefore  be  required  to  seek  storm 
water  permit  coverage  under  the 
modified  multi-sector  permit  or  an 
individual  permit. 

This  action  is  consistent  with  the 
long-term  permitting  strategy  for  storm 
water  discharges  associated  with 
industrial  activity  which  was  finalized 
on  April  2.  1992 '(57  FR  11394).  This 
strategy  includes  the  following  four 
permitting  tiers; 

Tier  I— Baseline  Permitting — One  or 
more  general  permits  will  be  developed 
to  initially  cover  the  majority  of  storm 
water  discharges  associated  with 
industrial  activity. 

Tier  U— Watershed  Permitting— 
Facilities  within  watersheds  shown  to 
be  adversely  impacted  by  storm  water 
discharges  associated  with  industrial 
activity  will  be  targeted  for  individual 
or  watershed-specific  general  permits. 

Tier  III— Industry-Specific 
Permitting — Specific  industry  categories 
will  be  targeted  for  individual  or 
industry-specific  general  permits. 

Tier  fV- Facility-Specific 
Permitting — A  variety  of  factors  will  be 
used  to  target  specific  facilities  for 
individual  permits. 

The  long-term  permitting  strategy 
begins  with  baseline  permitting  as  was 
done  in  1992  with  the  baseline  general 
permit.  However,  baseline  permitting 
may  not  provide  optimum  water  quality 
benefits  since  the  same  basic  permit 
conditions  are  supplied  to  a  wide 
variety  of  facilities  operating  in  different 
geographic  area.  As  such,  the  long-terra 
strategy  also  calls  for  additional 
permitting  over  time  with  more  specific 
permit  conditions  developed  for 
facilities  in  Tiers  II,  III  and  IV  above. 
The  MSGP  is  based  on  information 
received  as  a  resuh  of  the  group  permit 
application  process  described  at  40  CFR 
122.26(c)(2).  EPA  received  applications 
from  approximately  1,200  groups 


representing  nearly  all  of  the  categories 
of  industrial  facilities  listed  in  the  storm 
water  regulations  at  40  CFR 
122.26(b){14).  To  facihtate  permit 
issuance  for  the  group  applications.  EPA 
consolidated  the  groups  into  29 
industrial  sectors,  with  subsectors  also 
included  in  certain  sectors  as 
appropriate. 

The  group  applications  included 
information  concerning  the  specific 
types  of  operations  which  are  present  at 
the  different  types  of  industrial 
facilities,  potential  sources  of  pollutants 
from  the  facilities,  industry-specific  best 
management  practices  (BMPs)  which  are 
available,  and  monitoring  data  from  the 
different  types  of  facilities.  Using  this 
information,  EPA  was  able  to  develop 
sector-specific  BMPs  for  the  MSGP 
which  are  better  tailored  to  controlling 
the  discharges  of  pollutants  from  the 
various  facilities  than  the  requirements 
of  the  baseline  permit  which  only 
include  generic  BMP  requirements 
which  are  applied  across  a  wide  variety 
of  industries.  In  addition,  the 
monitoring  requirements  of  the  MSGP 
are  based  on  actual  monitoring  data 
rather  than  best  professional  judgment 
which  is  largely  the  case  for  the  baseline 
permit. 

Given  the  above  factors,  EPA  believes 
that  the  MSGP  should  provide  improved 
water  quality  benefits  as  compared  to 
the  baseline  permit.  For  this  reason,  and 
in  accordance  with  the  long-term 
permitting  strategy.  EPA  is  proposing  to 
transfer  permit  coverage  from  the 
baseline  permit  to  the  MSGP  after 
expiration  of  the  baseline  permit. 

As  discussed  in  Section  D  below,  the 
MSGP  omitted  coverage  for  a  small 
number  of  categories  of  facilities  which 
were  authorized  to  discharge  under  the 
baseline  general  permit.  As  such,  EPA  is 
proposing  to  modify  the  coverage  of  the 
MSGP  to  include  these  categories  in 
order  that  they  may  be  eligible  for 
coverage  when  transferring  from  the 
baseline  permit  to  the  MSGP.  However, 
if  this  modification  does  not  become 
effective  prior  to  the  expiration  dates  of 
the  baseline  general  permit,  the  baseline 
permit  can  be  automatically  extended 
under  provisions  of  the  Administrative 
Procedures  Act  (APA).  Under  such  an 
extension,  existing  facilities  with 
coverage  under  the  baseline  permit  may 
retain  coverage  under  the  baseline 
permit  until  the  modified  MSGP 
becomes  effective  for  them.  An 
extension  could  last  anywhere  from  a 
number  of  additional  days,  weeks,  or 
month.  Regardless  of  the  duration  of  the 
extension,  any  facility  with  coverage 
under  the  baseline  that  wants  to  retain 
coverage  under  the  extended  baseline 
permit,  must  submit  a  Notice  of  Intent 


between  August  1,  1997  and  two  days 
(48  hours)  prior  to  the  date  of  expiration 
of  the  baseline  (on  either  September  9, 
1997  or  September  25. 1997.  depending 
upon  location)  to  remain  covered  under 
the  extended  baseline  permit.  Once  the 
final  modified  multi-sector  permit  is 
issued,  the  extended  baseline  permit 
will  expire  30  days  later  (except  for 
facilities  located  in  certain  excluded 
areas  as  discussed  below)  and  all 
facilities  must  than  transfer  to  the  multi- 
sector  permit  within  the  time  frame 
allowed  under  the  conditions  of  the 
modified  multi-sector  permit,  or  submit 
an  individual  permit  application.  For 
facilities  where  individual  permits  are 
required,  baseline  permit  coverage 
would  be  extended  until  final 
determinations  are  made  on  the 
individual  permit  applications. 

The  excluded  areas  where  the 
baseline  permit  will  continue  to  apply 
include  the  Island  of  American  Samoa, 
Federal  facilities  in  Colorado,  and 
Indian  Country  lands  located  in 
Colorado  (including  the  portion  of  the 
Ute  Mountain  Ute  Reservation  located 
in  New  Mexico),  Montana,  North 
Dakota,  South  Dakota  (including  the 
portion  of  the  Pine  Ridge  Reservation 
located  in  Nebraska),  Utah  (except  for 
the  Goshute  and  Navajo  Reservation 
lands  (see  Region  IX))  and  Wyoming. 
Maintaining  storm  water  permit 
coverage  under  the  baseline  permit  is 
necessary  since  the  MSGP  does  not 
apply  to  facilities  located  in  these  areas, 
and  the  Agency  is  not  proposing  to 
expand  the  MSGP's  scope  of  coverage  to 
include  them  through  this  modification. 

There  are  also  a  few  areas  where  the 
baseline  permit  was  issued  but  not  the 
MSGP,  where  the  baseline  permit  is 
proposed  nevertheless  to  be  terminated. 
These  areas  as  Indian  Country  lands  in 
New  York,  North  Carolina  and 
Mississippi.  Only  a  very  small  number 
of  permittees  exist  in  these  areas  and 
individual  permits  would  be  issued  as 
needed. 

11.  Coverage  of  Proposed  Modified 
MSGP 

The  proposed  modified  multi-sector 
storm  water  permit  will  cover  storm 
water  discharges  associated  with 
industrial  activity  in  most  geographic 
areas  where  EPA  is  the  NPDES 
permitting  authority,  described  earlier 
in  this  fact  sheet.  In  accordance  with  the 
long-term  permitting  strategy  discussed 
above,  EPA's  intent  when  issuing  the 
baseline  general  permit  was  to  cover  all 
of  the  categories  of  industrial  facilities 
which  may  discharge  storm  water 
associated  with  industrial  activity  as 
defined  at  40  CFR  122.26(b)(14).  The 
baseline  permit  does  include  certain 
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generic  coverage  limitations  which  are 
also  found  in  section  I.B.3  of  the  MSGP. 
These  exclusion  include  discharges 
such  as  those  which  may  contribute  to 
a  violation  of  a  water  quaUty  standard, 
and  discharges  which  adversely  affect 
endangered  species  or  their  critical 
habitat.  • 


As  noted  above,  group  applications 
were  not  received  from  all  of  the 
categories  of  facilities  listed  at  40  CFR 
122.26(b)(14),  and  certain  categories 
were  not  included  in  the  MSGP  which 
had  been  included  in  the  baseline 
permit.  In  order  to  cover  all  the  types  of 
facilities  to  be  transferred  from  the 


basehne  permit,  EPA  is  proposing  to 
expand  the  coverage  of  the  MSGP  to 
authorize  storm  wa.ster  discharges  from 
these  additional  categories  of  facilities. 
The  MSGP  already  authorizes  storm 
water  discharges  from  a  wide  range  of 
industrial  facilities  which  are 
summarized  below  in  Table  1: 


Table  1— Sector/Subsectors  Covered  by  the  MSGP 


Subsector 

SIC  code 

Actvity  represented 

Sector  A.  Timber  Products 

r  „ 

2421 

General  Sawmills  and  Plannirtg  Mills. 

2 

2491 

Wood  Preserving. 

3*  

2411 

Log  Storage  and  Handling. 

4*  

2426 

Hardwood  Dimension  and  Floonng  Mills. 

2429 

Special  Product  Sawmills,  Not  Elsewtiere  Classified. 

243X"  (except 

Millwork,  Veneer,  Rywood.  and  Stnjctural  Wood. 

2434) 

244X 

Wood  Containers. 

245X 

Wood  Buildings  and  MotJtle  Homes. 

2493 

Reconstituted  Wood  Products. 

2499 

Wood  Products,  Not  Elsewtiere  Classified. 

Sector  B.  Paper  and  Allied  Products  Manufacturing 

1 

261X 

Pulp  MINs. 

2 

262X 

Paper  Mills. 
Papertx>ard  Mills. 

3"  

263X 

4 

265X 

Paperboard  Containers  and  Boxes. 

5 

267X 

Converted  Paper  and  Papertxard  Products,  Except  Containers  and  Boxes 

Sector  C.  Chemical  and  Allied  Products  Manufacturtng 

1*  

281 X 

Industrial  Inorganic  Chemicals. 

Plastics  Materials  and  Synttietic  Resins.  Synttietic  Rubber,  Celliilosic  and  Other  Manmade  Fibers  Except 
Glass. 

2*  

282X 

4*  

284X 

Soaps,  Detergents,  and  Cleaning  Preparations;  Perfumes,  Cosmetics,  and  Olher  Toilet  Preparatioos 

5 

285X 

Paints,  Varnishes,  Lacquers,  Enamels,  and  Allied  Products 

6 

286X 

Industrial  Organic  Ctiemicals. 

V  

287X 

Agricultural  Chemicals. 

8 

289X 

Miscellaneous  Chemical  Products. 

9 

3952  (limrted  to 

Inlcs  and  Paints.  Including  China  Painting  Enamels,  India  Ink.  Drawing  Ini^,  Platinum  Paints  fof  Burnt  Wood 

list) 

or  Leather  Wori<,  Paints  for  China  Paintng,  Artst's  Paints  and  Artist's  Watercolors.               ^ 

Sector  D.  Asphalt  Paving  and  Rooflng  Materials  Manufacturers  and  Lulxicant  Manufacturers 

r 

295X 

Asphalt  Paving  and  Roofing  Materials. 

2 

299X 

Miscellaneous  Products  of  Petroleum  and  Coal. 

Sector  E.  Glass,  Clay,  Cement,  Concrete,  and  Qypsum  Product  Manufacturing 

1 

321 X 

Flat  Glass. 

322X 

Glass  and  Glassware,  Pressed  or  Blown. 

323X 

Glass  Products  Made  of  Purchased  Glass. 

2 

3241 

Hydraulic  Cement. 
Stnjctural  Clay  Products. 

3*  

325X 

326X  (except 

Pottery  and  Related  Products. 

3261) 

3297 

Non-Clay  Refractones. 

4*  

327X  (except 
3274) 

Concrete,  Gypsum  and  Plaster  Products. 

3295 

Minerals  and  Earth's,  Ground,  or  Otherwise  Treated. 

Sector  F.  Primary  Metals 

r 

331 X 

Steel  Works,  Blast  Furnaces,  and  Rolling  and  Finishing  Mills. 

2*  

332X 

Iron  and  Steel  Foundries 

3 „ 

333X 

Primary  Smelting  and  Refining  of  Nonfenous  Metals. 

4 

334X 

Secondary  Smelting  and  Refining  of  Nonfenoiis  Metals. 

5* 

335X 

Rolling,  Drawing,  and  Extruding  of  Nonfenous  Metals. 

6*  

336X 

Nonfen-ous  Foundnes  (Castinos). 
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Table  i— Sector/Subsectors  Covered  by  the  MSGP— Continued 

Subseclor 

SIC  code 

Activity  represented 

7 

339X 

Miscellaneous  Primary  Metal  Products. 

Sector  G.  Metai  Mining  (Ore  Mining  and  Dressing) 

1     

101X 
102X 
103X 
104X 
106X 
108X 
109X 

Iron  Ores. 

Copper  Ores. 

Lead  and  Zinc  Ores. 

(lOid  vid  Silver  Ores. 

Ferroalloy  Ores,  Except  Vanadium. 

Metai  Mining  Services. 

Miscellaneous  Metal  Ores. 

2*      

3 - 

4 „ 

5      

6 -.. 

7 

Sector  H.  Coal  Mines  and  Coal  Mining-Related  Facilities 

NA-  

12XX 

Coal  Mines  and  Coal  Mining-Related  Facilities. 

Sector  1.  Oil  and  Gas  Extraction 

r  

131X 
132X 
138X 

Crude  Petroleum  and  Natural  Gas. 

Natural  Gas  Liquids. 

OH  and  Gas  Field  Services. 

2 - 

3*  _ 

Sector  J.  Mineral  Mining  and  Dressing 

1'         

141X 
U2X 
U8X 
144X 
USX 
147X 
149X 

Dirr>ens»on  Stone. 

Crushed  and  Brol<en  Stone,  Including  R<p  Rap. 

Nonmetailic  Minerals.  Except  Fuels. 

Sand  and  Gravel. 

Clay.  Ceramic,  and  Retractory  Materials. 

Chemical  and  Fertilizer  Mineral  Mining. 

Miscellaneous  Nonmetailic  Minerals,  Except  Fuels. 

2*     

3     

4 „ 

Sector  K.  Haardous  Waste  Treatment  Storage  or  Disposal  Facilities 

NA*  

NA 

Hazardous  Waste  Treatment  Storage  or  Disposal. 

Sector  L  Landfills  and  Land  Application  Sites 

NA*  

NA 

Landfills  and  Land  Application  Sites. 

Sector  li.  AutonKJt)ile  Salvage  Yards 

NA*  

5015 

Automot>ile  Salvage  Yards. 

% 

- 

Sector  N.  Scrap  Recycling  Facilities 

NA*  

5093 

Scrap  Recycling  Facilities. 

Sector  0.  Steam  Electric  Generating  Facilities 

NA*  

NA 

Steam  Electric  Generating  Facilities. 

Sector  P.  Land  Transportation 

1  

2 

3 

4 

5 _ 

40XX 
41 XX 

42XX  (except 
4221-4225) 
43XX 
5171 

Railroad  Transportation. 

Loc^  and  Highway  Passenger  Transportation. 

Motor  Freight  Transportation  and  Warehousing. 

United  States  Postal  Service. 
Petroleum  Built  Stations  and  Terminals. 

- 

Sector  Q.  Water  Transportation 

NA*  

44XX 

Water  Transportation. 

Sector  R.  Ship  and  Boat  Building  or  Repairing  Yards 

NA 

373X 

Ship  and  Boat  Building  or  Repairing  Yards. 

Sector  S.  Air  Transportation  Facilities 

NA-  

45XX 

Air  Transportation  Facilities. 
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Table  i— Sector/Subsectors  Covered  by  the  MSGP— Continued 

Subsector 

SIC  code 

Activity  represented 

Sector  T.  Treatment  Works 

NA*  

NA 

Treatment  Works. 

Sector  U.  Food  and  Kindred  Products 

1  

201 X 

Meat  Products. 

2 

202X 

Dairy  Products. 

3 

203X 

Canned.  Frozen  and  Preserved  Fruits,  Vegetables  and  Food  Specialties. 

4*  „ 

204X 

Grain  Mill  Products. 

5 

20SX 

B4*ery  Products. 

6 „„ 

206X 

Sugar  and  Confectionery  Products. 

7*  

207X 

Fat  and  Oas. 

8 

208X 

Beverages. 

9 

209X 

Miscellaneous  Food  Preparations  and  Kindred  Products. 

21 XX 

Tobacco  Products. 

Sector  V.  Textile  MWs,  Apparel,  and  Other  Fabric  Product  Manufacturing 

1  

22XX 

Textile  Mill  Products. 

2 

23XX 

Apparel  and  Ottwr  Finished  Products  Made  From  Fabrics  and  Similar  Matenals 

Sector  W.  Furniture  and  Fixtures 

NA 

25XX 

Furniture  and  Fixtures. 

2434 

Wood  Kitchen  Cabinets. 

Sector  X.  Printing  and  Publishing 

NA 

2732 

Book  Printing. 

2752 

Commerciai  Printing,  Lithographic. 

2754 

Commercial  Printing,  Gravure. 

2759 

Commerciai  Pnnting.  Not  Elsewhere  Classified. 

2796 

Platemalcing  and  Related  Servhces. 

Sector  Y.  Rubber,  Misceltaneous  Plastic  Products,  and  Miscellaneous  Manufacturing  Industries 

1*  ._ 

301 X 

Tires  and  Inner  Tubes. 

302X 

Rubber  and  Plasties  Footwear. 

305X 

Gaskets,  Packing,  and  Sealing  Oevk;es  and  Rubber  and  Plastics  Hose  and  Betting. 

306X 

Fabricated  Rubber  Products,  Not  Elsewhere  Classified. 

2 

308X 

Miscellaneous  Plastk»  Products. 

393X 

Musical  Instruments. 

394X 

DoHs,  Toys,  Games  and  Sporting  and  Athtetk;  Goods. 

395X 

Pens,  Penctis,  and  Other  Artists'  Materials. 

396X 

Costume  Jewelry,  Costume  Novelties.  Buttons,  and  Miscellaneous  Notions,  Except  Precious  Metal 

39gx 

Miscellaneous  Manufacturing  Incteistries. 

Sector  Z.  Leather  Tanning  artd  Finishing 

NA 

31 IX 

Leather  Tanning  and  Finislmg. 

NA 

Facilities  that  Make  Fertilizer  Solely  from  Leather  Scraps  and  Leather  Dust. 

Sector  AA.  Fabricated  Metal  Products 

1*  

3429 

Cutlery,  Hand  Tods,  and  General  Hardware. 

3441 

Fabricated  Stnx*iral  Metal  Products. 

3442 

Metal  Doors;  Sash,  Frames  Mokling  and  Tnm. 

3443 

Fabricated  Plate  Work  (Boiler  Shops). 

3444 

Sheet  Metal  Woric. 

3451 

Screw  Machine  Products. 

3452 

Bolts,  Nuts,  Screws,  Rivets,  and  Washers. 

3462 

Metal  Forgings  and  Stampings. 

- 

3471 

Electroplating,  Plating,  Polishing,  Anodizing,  and  CokJring. 

3494 

Valves  and  Pipe  Fittings,  Not  Elsewtiere  Classified. 

3496 

Miscellaneous  Fatxicated  Wire  Products. 

3499 

Miscellaneous  Fabricated  Metal  Products. 

391 X 

Jewelry,  Silverware,  and  Plated  Ware. 

2*  

3479 

Coating,  Engraving,  and  Allied  Services. 
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Table  i— Sector/Subsectors  Covered  by  the  MSGP— Continued 


Subsector 


SiCcode 


Activity  represented 


Sector  AB.  Traraportatton  Equipment.  Industrtai  or  Commercial  Machinery 


MA 
NA 

NA 


35XX  (except 

357) 
37XX  (except 

357) 


Industriai  and  Commercial  Machmery  (except  CkKTiputer  and  Office  Equipment). 
Transportatjon  Equipment  (except  Ship  and  Boat  Building  and  Repairing). 


Sector  AC.  Electronic,  Electrical,  Ptiotographic  and  Opdcal  Goods 


36XX 
38XX 
357 


Electronic.  Electrical. 

Measunng.  Analyzing  and  Controlling  Instrument;  Photographic  and  Optical  Goods. 

Computer  and  Office  Equipment  


•  Denotes  sutjsector  with  analytical  (ctiemical)  monjtonng  requrements. 

*•  X  or  XX  denotes  any  numtwr  or  numbers  from  0  to  9  in  the  SIC  code.  _ji^ij„ 

HA  ifxlicates  those  industry  sectors  in  wt«ch  sulxlivision  into  subsectors  was  determined  to  t)e  not  appicable. 

EPA  has  reviewed  the  categories  of  additional  facilities  to  be  added  to  the  MSGP  and  also  considered  the  coverage 
and  existing  requirements  of  the  various  sectors/subsectors  already  included  in  the  MSGP.  Based  on  this  review,  EPA 
believes  for  each  category  of  facility  to  be  added,  a  sector/subsector  of  the  MSGP  is  available  with  appropriate  BMP 
and  monitoring  requirements  for  the  new  categories.  The  new  categories  of  facilities,  and  the  sectors/subsectors  in 
which  they  are  proposed  to  be  added,  are  summarized  in  Table  2  below.  EPA  is  also  proposing  to  add  a  new  sector 
AD  which  will  allow  coverage  for  any  regulated  storm  water  discharge  associated  vtrith  industrial  activity  not  described 
by  any  of  the  other  sectors. 

Table  2.— Proposed  PLACEiwiErfr  of  Additional  Faciuties  Ii>ito  the  MSGP 


SIC  code 

2833-2836 — Medicinal  ctiemeals  and  botanical  products;  pharnia- 
ceutical  preparations,;  invrtro  and  invivo  diagnostic  sutstances;  bio- 
logical products,  except  diagnostic  substances. 

2911— Petroleum  refining  

3131— Boot  and  shoe  cut  stock  and  findings  (leather  soles,  inner  soles, 
other  bod  and  finished  wood  heels) 

3142-3144 — house  slippers;  men's  dress,  street  and  work  shoes; 
women's  dress,  street  and  work  shoes. 

3149 — Footwear,  except  rubtier.  include  athletk:  stioes 

3151 — Leather  gloves  and  mittens _ — 

3161— Luggage  arxl  cases - 

3171— Women's  handbags  and  purses,  leather  „ 

3172— Personal  leather  goods,  e.g..  Wllolds,  key  cases,  coin  purses. 
checktxx)ks,  etc. 

3199 — Leather  goods,  no!  elsewhere  classified,  e.g.  sadcBery.  belts, 
holsters,  leather  aprons. 

3231— Glass  products,  made  of  purchased  glass  — 

3261— Vitreous  china  plumbing  fixtures,  and  china  and  earttienware  fit- 
bng  and  bathroom  accessones. 

3274 — Lime,  agncultural/buiWing  lime,  dolomite,  lime  plaster  

3281— Cut  stone  and  stone  products,   benches,  blackboards,  tatoie 

tops,  pedestals,  etc 
3291  — Abrasive  products  ~ , 

3292— Asbestos  products,  tiles,  buikJing  materials,  except  paper,  insu- 

latng  pipe  covenngs 
3296 — Mineral  wool,  insulation — ~ - — 

3299— Nonmetallic  mineral  products,  not  elsewhere  classified,  plaster 

of  Pans  arxj  paper-mache,  etc. 
4221-5 — Warehousing  facilities  without  trucking  services  

LF— Opendunps  « - - 


MSGP  sector/subsector 


Sutjsector  i  (Drugs)  of  Sector  C  -  Chemrcal  and  Allied  Products  Manu- 
factunng  (Sut>sector  i  added  to  sector  C  -  no  analytkal  monitoring 
proposed). 

Sector  I— Oil  and  Gas  Extractkxi. 

Sector  V— Textile  Mills,  Apparel  and  other  Fabric  Products. 

Sector  V— Textile  Mills,  Apparel  and  other  Fabric  Products. 

Sector  V— Textile  Mills,  Apparel  and  other  Fatiric  Products. 
Sector  V— Textile  Mills.  Apparel  and  other  Fabric  Products. 
Sector  V— Textile  Mills,  Apparel  and  other  Fabric  Products 
Sector  V— Textile  Mills,  Apparel  and  other  Fatxrc  Products 
Sector  V— Textile  Mills.  Apparel  and  other  Fabric  Products 

Sector  V— Textile  Mills.  Apparel  and  other  Fabric  Products 

Subsector  1  (Glass  Products)  of  Sector  E  -  Glass,  Clay.  Cement.  Con- 
crete, and  Gypsum  Product  Manufacturing 

Sutjsector  3  (Structural  clay  products,  pottery  and  related  products  and 
non-clay  refractones)  of  Sector  E  -  Glass,  Clay,  Cement.  Concrete 
and  Gypsum  Product  Manufacturing 

Subsector  4  (Concrete,  Gypsum  and  Plaster  Products)  of  Sector  E  - 
Glass.  Clay,  Cement.  Concrete,  and  Gypsum  Product  Manufacturing 

Subsector  1  (Glass  Products)  of  Sector  E  -  Glass.  Clay.  Cement.  Con- 
crete, and  Gypsum  Product  Manufacturing 

Subsector  1  (Glass  Products)  of  Sector  E  -  Glass.  Clay.  Cement.  Con- 
aete,  and  Gypsum  Product  Manufacturing 

Subsector  1  (Glass  Products)  of  Sector  E  -  Glass,  Clay.  Cement.  Con- 
wete,  and  Gypsum  Product  Manufacturing 

Subsector  1  (Glass  Products)  of  Sector  E  -  Glass,  Clay,  Cement.  Con- 
crete, and  Gypsum  Product  Manufacturing 

Subsector  1  (Glass  Products)  of  Sector  E  -  Glass,  Clay.  Cement.  Con- 
crete, and  Gypsum  Product  Manufacturing 

Subsector  3  (Motor  Freight  Transportation  and  Warehousing)  of  Sector 
P  -  Land  Transportation 

Sector  L— Landfills  and  Land  Application  Sites 


After  permittee  transfer  to  the  MSGP 
occurs,  the  effluent  limitations, 
monitoring  requirements  and  other 


conditions  of  the  MSGP  would  apply  to 
facilities  previously  covered  by  the 
baseline  general  permit  as  appropriate. 


The  requirements  for  the  new  categories 
of  facilities  which  would  be  added  to 
the  MSGP  would  be  those  set  forth  in 
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the  MSGP  for  the  sectors/subsectors 
shown  above  in  Table  2  Section  III 
below  discusses  the  differences  between 
the  baseline  permit  and  the  MSGP  and 
the  requirements  for  transferred 
facilities. 

EPA  will  maintain  NPDES  permitting 
authority  over  oil  and  gas  exploration 
and  production  related  industries,  and 
pipeline  operations,  which  are  regulated 
by  the  Oklahoma  Corporation 
Commission  (see  61  PR  65049) 
Oklahoma  received  NPDES  program 
authorization  for  only  those  discharges 
covered  by  the  authority  of  the 
Oklahoma  Department  of  Environmental 
Quality  (ODECJ) 

ni.  Requirements  for  Transferred 
Facilities 

In  today's  document,  EPA  is  making 
certain  clarifications  and  interpretations 
regarding  how  certain  conditions  of  the 
MSGP  will  apply  to  permittees 
transferring  from  the  baseline  general 
permit.  These  interpretations  and 
clarifications  address:  (1)  deadlines  for 
SWPPP  revisions  and  implementation 
for  transferring  permittees;  (2)  MSGP 
sampling  schedules  and  sample  types 
(3)  the  submittal  of  sample  data  (4) 
apphcabihty  of  certain  limitations;  (5) 
interpretation  of  the  expiration  date  of 
the  baseline  industrial  general  permit; 
(6)  interpretations  of  the  timeframes  for 
submittal  of  an  NOI  for  APA  extension 
of  the  baseline  general  permit;  (7)  the 
applicability  of  the  Endangered  Species 
Act  (ESA)  and  National  Historic 
Preservation  Act  (NEPA);  (8)  the 
applicability  of  the  co-located  activities 
requirements;  (9)  use  of  the  NOI  form. 
(10)  applicability  of  the  new  North 
American  Industry  Classification 
System  (NAICS)  (11)  non-storm  water 
dischai^es;  (12)  releases  of  reportable 
quantities  of  hazardous  substances  and 
oil,  and  (13)  exemptions  from  analytical 
monitoring.  These  clarifications  were 
discussed  below. 

The  requirements  of  the  MSGP, 
including  sector-specific  requirements 
were  described  in  detail  in  the  fact  sheet 
accompanying  the  original  issuance  of 
the  MSGP  (September  29,  1995,  60  PR 
50804)  and  is  incorporated  by  reference 
into  this  fact  sheet.  All  transferring 
facility  operators  should  acquire  a  copy 
of  the  1995  multi-sector  general  permit 
and  study  it  carefully  to  ensure  full 
compliance  with  all  terms  and 
conditions.  Certain  important 
requirements  for  facilities,  which 
transfer  to  the  MSGP  6«m  the  baseline 
general  permit  are  emphasized  below. 

A.  Notification  Requirements 

To  obtain  coverage  under  the 
modified  MSGP,  facihties  which  were 
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previously  authorized  to  discharge 
under  the  baseline  permit  must  submit 
a  Notice  of  Intent  (NOI)  not  later  than 
30  days  after  the  effective  date  of  the 
MSGP  modification.  During  this  30  day 
time  period,  if  beyond  the  expiration 
dates  of  the  baseline  permit,  permittees 
would  have  the  opportunity  to  maintain 
storm  water  discharge  authorization 
under  the  1992  baseline  general  permit 
if  each  permittee  acquires  extended 
coverage  in  accordance  with  the 
provisions  of  the  Administrative 
Procedures  Act. 

To  maintain  extended  coverage  under 
the  1992  baseline  permit  after  its 
expiration  dates  (September  9.  1997,  or 
September  25,  1997  (depending  on 
geographic  location))  a  permittee  must 
submit  a  new  NOI  requesting  extended 
coverage.  This  NOI  must  be  postmarked 
between  August  1,  1997  and  not  later 
than  two  days  (48  hours)  before 
September  9, 1997,  or  not  later  than  two 
days  (48  hours)  before  September  25, 
1997  (depending  on  the  geographic 
location).  Once  this  is  done,  the  baseline 
permit  conditions  would  continue  to 
apply  during  the  entire  time  period 
prior  to  the  applicability  of  the  modified 
NSGP  since  the  termination  date  of  the 
APA  extended  baseline  permit  would  be 
30  days  after  the  effective  date  of  the 
modified  MSGP.  If  a  timely  NOI  for 
APA  extension  under  the  baseline 
general  permit  is  filed,  the  requirements 
of  the  baseline  general  permit  would 
continue  to  apply  and  coverage  under 
the  NSGP  is  perfected  at  which  time  the 
baseline  general  is  terminated. 

It  is  EPA's  intent  to  have  the  effective 
date  of  the  MSGP  modification  be  the 
date  of  publication  in  the  Federal 
Register  due  to  the  need  to  provide  for 
permit  coverage  of  new  facilities,  this 
will  after  new  facilities  seeking  coverage 
under  the  modification.  Existing 
facilities  covered  by  the  baseline  general 
permit,  will  have  30  days  to  switch  to 
the  modified  MSGP.  For  this  reason,  the 
termination  of  the  baseline  general 
permit  will  be  effective  30  days  after  the 
date  of  pubhcation  of  the  MSGP 
modification,  consistent  with  the  APA 
and  normal  rules  for  permit  effective 
dates. 

If  for  some  reason  the  termination 
date  of  the  baseline  general  permit 
would  be  after  the  otherwise  effective 
expiration  date  of  the  baseline  general 
permit,  this  approach  is  still  permissible 
EPA's  proposed  approach  is  different 
from  modifying  an  expired,  as  EPA  is 
proposing  an  intention  not  to  reissue  the 
previous  baseline  general  permit.  If  EPA 
were  issuing  an  individual  permit.  EPA 
could  always  issue  a  "permit  denial." 
EPA's  proposed  approach  is  the  general 
permit  analong  to  such  NPSDES 


permitting  action  and  may  not  be  taken 
by  EPA  in  all  situations. 

Once  the  multi-sector  permit 
modification  becomes  effective  the 
permittee  must  then  submit  a  second 
NOI.  which  would  be  due  not  later  than 
30  days  after  the  effective  date  of  the 
MSGP  modification  to  gain  permit 
coverage  under  the  modified  multi- 
sector  permit. 

Under  today's  proposed  modification. 
Part  II. A. 9  would  be  added  to  the  MSGP 
which  would  include  a  30-day  period 
after  the  effective  date  of  the  modified 
MSGP  for  submittal  of  an  NOI  for 
facilities  transferring  to  the  MSGP.  The 
NOI  form  currently  is  use  for  the  MSGP 
can  be  found  in  Addendum  B  to  the 
MSGP  published  on  September  29. 1995 
(60  FR  51265).  For  convenience,  this 
form  is  also  attached  to  this  proposed 
modification.  This  NOI  form  must  also 
be  used  to  request  extended  coverage 
under  the  baseline  permit  in  accordance 
with  the  APA.  To  extend  coverage  for 
the  baseline  permit,  the  permittee  must 
check  the  box  labeled  "Baseline 
Industrial"  in  item  number  I-  Permit 
Selection  and  submit  the  NOI  to  the  NOI 
Center  mailing  address  noted  below. 
For  a  permittee  currently  under  the 
baseline  general  permit  who's  currently 
eligible  to  voluntarily  transfer  to  the 
multi-sector  permit  they  may  do  so  prior 
to  expiration  of  the  baseline  permit. 
These  permittees  must  complete  and 
submit  a  new  NOI  and  check  the  box 
labeled  "Multi-Sector"  in  item  number 
I-  Permit  Selection,  of  the  form. 

The  NOI  form  for  the  MSGP  differs 
from  the  form  for  the  original  1992 
baseline  permit  in  that  new 
requirements  have  been  added  to  ensure 
compliance  the  National  Historic 
Preservation  Act  (NHPA)  and 
Endangered  Species  Act  (ESA).  The 
requirements  are  described  in  Section 
II.  A  of  the  September  29,  1995  fact  sheet 
to  the  multi-sector  permit  and  are 
repeated  below  (as  applicable  to 
facilities  transferring  permit  coverage) 
for  convenience.  These  special 
conditions  would  not  be  applicable  to 
facilities  requesting  extended  baseline 
permit  coverage  under  the  APA. 

1.  Historic  Preservation 

The  NHPA  prohibits  Federal  actions 
that  would  affect  a  property  that  either 
is  listed  on,  or  is  efigible  for  listing  on, 
the  National  Historic  Register.  EPA 
therefore  cannot  issue  NPDES  permits 
for  discharges  that  will  affect  historic 
properties  unless  measures  will  be  taken 
such  a  under  a  written  agreement 
between  the  applicant  and  the  State 
Historic  Preservation  Officer  (SHPO) 
that  outlines  all  measures  to  be 
undertaken  by  the  applicant  to  mitigate 
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or  prevent  adverse  effects  to  the  historic 
property.  Storm  water  discharges  may 
only  be  covered  under  the  MSGP  if  the 
discharges  (and  BMPs  to  control 
pollutants  in  the  discharges)  will  not 
affect  a  historic  property  that  is  listed  or 
is  eUgible  to  be  listed  in  the  National 
Register,  or  the  operator  has  obtained 
and  is  in  compliance  with  a  written 
agreement  signed  by  the  SHPO  that 
outlines  measures  to  be  taken  to 
mitigate  or  prevent  adverse  effects  to  the 
historic  site.  Provided  there  are  no  other 
factors  limiting  permit  eligibility.  MSGP 
coverage  will  then  be  granted  48  hours 
after  the  postmark  date  on  the  envelope 
used  to  mail  the  NOI. 

The  NOI  form  for  the  MSGP  requires 
a  certification  by  discharges  that  their 
discharges  and  accompanying  BMPs 
will  comply  with  the  requirements  of 
the  NHPA.  Facilities  being  transferred 
from  the  baseline  permit  which  cannot 
make  this  certification  must  submit 
individual  permit  applications  to  the 
permitting  authority  in  accordance  with 
the  time  frames  set  forth  above  for  NOI 
submittal.  Agency  officials  have  notified 
representatives  of  the  ACHP  of  this 
permit  modification  and  the  approach 
being  taken. 

2.  Endangered  Species 

The  ESA  of  1973  requires  Federal 
Agencies  such  as  EPA  to  ensure,  in 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service  and  the  National 
Marine  Fisheries  Service  (the  Services), 
that  nay  actions  authorized,  funded,  or 
carried  out  by  the  Agency  (e.g.,  EPA 
issued  NPDES  permits  authorizing 
discharges  to  waters  of  the  United 
States)  are  not  likely  to  jeopardize  the 
continued  existence  of  any  Federally- 
listed  endangered  or  threatened  species 
or  adversely  modify  or  destroy  critical 
habitat  of  such  species  (see  16  U.S.C. 
1536(a)(2),  50  CFR  402  and  40  CFR 
122.49(c)).  EPA  completed  a  formal 
consultation  with  the  Services  on  the 
action  of  issuing  the  MSGP  on  April  5, 
1995.  The  terms  and  conditions  of  the 
MSGP  reflect  the  results  of  that 
consultation  and  would  not  be  changed 
in  any  way,  or  otherwise  affected,  with 
this  proposed  modification.  EPA  has 
initiated  informal  consultation  with  the 
Services  on  this  proposed  modification. 
As  with  all  facilities  currently  permitted 
under  the  MSGP,  these  conditions  apply 
to  ail  facilities  to  be  transferred  to  the 
MSGP  form  the  baseline  permit. 
Under  the  MSGP,  storm  water 
discharges  that  are  likely  to  adversely 
affect  species  identified  in  Addendum  H 
of  the  MSGP  are  not  authorized  permit 
coverage  under  the  MSGP.  Permittees 
are  also  not  authorized  permit  coverage 
if  the  BMPs  they  plan  to  construct  and 


operate  as  a  part  of  the  required  storm 
water  pollution  prevention  plan 
(SWPPP)  are  likely  to  adversely  affect  a 
species  identified  in  Addendum  H. 
Addendum  H  can  be  found  in  the 
September  29, 1995  notice  for  the 
MSGP. 

To  be  eligible  for  coverage  under  the 
MSGP,  facilities  which  are  being 
transferred  from  the  baseline  permit 
must  review  the  list  of  species  and  their 
locations  which  are  contained  in 
Addendum  H  of  the  MSGP  and  which 
are  described  in  the  instructions  for 
completing  the  application 
requirements  under  this  permit.  If  an 
applicant  determines  that  none  of  the 
species  identified  in  the  addendum  are 
found  in  the  county  in  which  the 
facility  is  located,  Uian  there  is  no 
likelihood  of  an  adverse  effect  and  they 
are  eligible  for  permit  coverage. 
Applicants  must  then  certify  that  their 
discharges,  and  the  construction  of 
storm  water  BMPs,  are  not  likely  to 
adversely  affect  species  and  will  be 
granted  MSGP  permit  coverage  48  hours 
after  the  date  of  the  f)ostmark  on  the 
envelope  used  to  mail  the  NOI  form, 

firovided  there  are  no  other  factors 
imiting  permit  eligibility. 

If  species  identified  in  Addendum  H 
are  found  to  be  located  in  the  same 
county  as  the  facility  seeking  MSGP 
coverage,  then  the  applicant  must 
determine  whether  the  species  are  in 
proximity  to  the  storm  water  discharges 
at  the  facility,  or  any  BMPs  to  be 
constructed  to  control  storm  water 
runoff.  A  species  is  in  proximity  to  a 
storm  water  discharge  when  the  species 
is  located  in  the  path  or  down  gradient 
area  through  which  or  over  which  point 
source  storm  water  flows  from 
industrial  activities  to  the  point  of 
discharge  into  the  receiving  water,  and 
once  discharged  into  the  receiving 
water,  in  the  immediate  vicinity  of,  or 
nearby,  the  discharge  point.  A  species  is 
also  in  proximity  if  a  species  is  located 
in  the  area  of  a  site  where  storm  water 
BMPs  are  planned  to  be  constructed.  If 
an  applicant  determines  there  are  no 
species  in  proximity  to  the  storm  water 
discharge,  or  the  BMPs  to  be 
constructed,  then  there  is  no  likelihood 
of  adversely  affecting  the  species  and 
the  applicant  is  eligible  for  permit 
coverage. 

If  species  are  in  proximity  to  the 
storm  water  discharges  or  areas  of  BMP 
construction,  as  long  as  they  have  been 
considered  as  part  of  a  previous  ESA 
authorization  of  the  applicant's  activity, 
and  the  environmental  baseline 
established  in  that  authorization  is 
unchanged,  the  applicant  may  be 
covered  under  the  permit.  The 
environmental  baseline  generally 


includes  the  past  and  present  impact  of 
all  Federal,  state  and  private  actions  that 
were  occurring  at  the  time  the  initial 
NPDES  authorization  and  current  ESA 
section  7  action  by  EPA  was  taken. 
Therefore,  if  a  permit  applicant  has 
received  previous  authorization  and 
nothing  has  changed  or  been  added  to 
the  environmental  baseline  established 
in  the  previous  authorization,  then 
coverage  under  this  permit  will  be 
provided. 

In  the  absence  of  such  previous 
authorization,  if  sp)ecie8  identified  in 
Addendum  H  are  in  proximity  to  the 
discharges  or  construction  areas  for 
BMPs,  then  the  applicant  must 
determine  whether  there  is  any  likely 
adverse  effect  upon  the  species.  This  is 
done  by  the  applicant  coijducting  a 
further  examination  or  investigation,  or 
an  alternative  procedure,  as  described  in 
the  in^ructions  in  Addendum  H  of  the 
permit.  If  the  applicant  determines  that 
there  is  no  likely  adverse  effect  upon  the 
species,  then  the  applicant  is  eligible  for 
permit  coverage.  If  the  applicant 
determines  that  there  likely  is,  or  will 
likely  be  an  adverse  effect,  then  the 
applicant  is  not  eligible  for  MSGP 
coverage. 

All  dischargers  applying  for  coverage 
under  the  MSGP  must  provide  in  the 
application  information  on  the  Notice  of 
Intent  form:  (1)  A  determination  as  to 
whether  there  are  any  species  identified 
in  Addendum  H  in  proximity  to  the 
storm  water  discharges  and  BMP 
construction  areas,  and  (2)  a 
certification  that  their  storm  water 
discharges  and  the  construction  of 
BMPs  to  control  storm  water  are  not 
likely  to  adversely  affect  species 
identified  in  Addendum  H,  or  are 
otherwise  eligible  for  coverage  due  to  a 
previous  authorization  under  the  ESA. 
Coverage  is  contingent  upon  the 
applicant's  providing  truthful 
information  concerning  certification  and 
abiding  by  any  conditions  imposed  by 
the  permit. 

Dischargers  (including  those  being 
transferred  to  the  MSGP  from  the 
baseline  permit)  who  are  not  able  to 
determine  whether  there  will  be  any 
adverse  effect  on  species,  cannot  sign 
the  certification  to  gain  coverage  under 
the  MSGP  and  must  apply  to  EPA  for  an 
individual  NPDES  storm  water  permit. 
The  deadlines  for  the  individual 
applications  are  the  same  as  those  given 
above  for  the  NOIs  for  facilities 
transferred  from  the  baseline  permit.  As 
appropriate,  EPA  will  conduct  ESA 
section  7  consultation  when  issuing 
such  individual  permits. 

Regardless  of  the  above  conditions, 
EPA  may  require  that  a  permittee  apply 
for  an  individual  NPDES  permit  on  the 
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basis  of  possible  adverse  effects  on 
species  or  critical  habitats.  Where  there 
are  concerns  that  coverage  for  a 
particular  discharger  is  not  sufficiently 
protective  of  listed  species,  the  Services 
(as  well  as  any  other  interested  parties) 
may  petition  EPA  to  require  that  the 
discharger  obtain  an  individual  NPDES 
permit  and  conduct  an  individual 
section  7  consultation  as  appropriate. 

In  addition,  the  Assistant 
Administrator  for  Fisheries  for  the 
National  Oceanic  and  Atmospheric 
Administration,  or  his/her  authorized 
representative,  or  the  U.S.  Fish  and 
Wildlife  Service  (as  well  as  any  other 
interested  parties)  may  petition  EPA  to 
require  that  a  permittee  obtain  an 
individual  NPDES  permit.  The 
f>ermittee  is  also  required  to  make  the 
SWPPP,  annual  site  compUance 
inspection  report,  or  other  information 
available  upon  request  to  the  Assistant 
Administrator  for  Fisheries  for  the 
National  Oceanic  and  Atmospheric 
Administration,  or  his/her  authorized 
representative,  or  the  U.S.  Fish  and 
Wildlife  Service  Regional  Director,  or 
his/her  authorized  representative. 

These  mechanisms  allow  for  the 
broadest  and  most  efficient  coverage  for 
the  permittee  while  still  providing  for 
the  most  efficient  protection  of 
endangered  species.  They  significantly 
reduce  the  number  of  dischargers  that 
must  be  considered  individually  and 
therefore  allow  the  Agency  and  the 
Services  to  focus  their  resources  on 
those  discharges  that  are  indeed  likely 
to  adversely  affect  water-dependent 
listed  species.  Straightforward 
mechanisms  such  as  these  allow 
applicants  more  immediate  access  to 
permit  coverage,  and  eliminates  "permit 
limbo"  for  the  greatest  number  of 
permitted  discharges.  At  the  same  time 
it  is  more  protective  of  endangered 
species  because  it  allows  both  agencies 
to  focus  on  the  real  problems,  and  thus, 
provide  endangered  species  protection 
in  a  more  expeditious  manner. 

3.  North  American  Industry 
Classification  System 

EPA  recognizes  that  a  new  North 
American  Industry  Classification 
System  (NAICS)  was  recently  adopted 
by  the  Office  of  Management  and 
Budget  (62  FR  17288,  April  9, 1997). 
NAICS  replaces  the  1987  standard 
industrial  classification  (SIC)  code 
system  for  the  collection  of  statistical 
economic  data.  However,  the  use  of  the 
new  system  for  nonstatistical  purposes 
is  optional.  EPA  considered  the  use  of 
NAICS  for  the  modified  multi-sector 
permit,  but  elected  to  retain  the  1987 
SIC  code  system  since  the  storm  water 
regulations  (40  CFR  122.26(b)(14)) 


reference  the  existing  system  and  this 
system  has  generally  proven  to  be 
adequate.  EPA  will  address  the  new 
NAICS  system  in  future  rulemaking. 

B.  Special  Conditions 

The  MSGP  includes  certain  special 
conditions  which  are  similar  to 
corresponding  conditions  found  in  the 
baseline  general  permit.  Except  for  the 
requirements  for  co-located  facilities 
(Section  III.B.3  below),  permittees 
which  have  been  operating  under  the 
baseline  permit  should  generally  be 
familiar  with  these  requirements 
already. 

1.  Non-Storm  Water  Discharges 

Non-storm  water  discharges  are 
generally  not  authorized  by  either  the 
MSGP  or  the  baseline  permit.  However, 
both  permits  do  authorize  a  list  of  minor 
non-storm  discharges  such  as  fire 
hydrant  flushings,  potable  water 
sources,  routine  external  building 
washdown  water,  uncontaminated 
ground  water  and  certain  other 
discharges,  provided  the  discharges  are 
identified  in  the  SWPPP  and 
appropriate  pollution  prevention 
measures  are  included  for  the 
discharges.  In  addition,  permittees 
should  also  check  the  sector-specific 
SWPPP  requirements  in  the  MSGP  for 
any  additional  requirements  pertaining 
to  non-storm  water  requirements. 

2.  Releases  of  Reportable  Quantities  of 
Hazardous  Substances  and  Oil 

The  MSGP  and  the  baseline  general 
permit  include  the  same  conditions 
pertaining  to  releases  of  reportable 
quantities  of  hazardous  substances  and 
oil.  Such  releases  must  be  reported  to 
the  National  Response  Center  and  the 
permitting  authority,  and  the  SWPPP 
must  be  amended  to  prevent  such 
discharges  in  the  future. 

3.  Co-Located  Industrial  Facilities 

The  MSGP  includes  a  special 
condition  pertaining  to  co-located 
facilities  which  was  not  included  in  the 
baseline  general  permit  (see  60  FR 
50813).  If  an  industrial  plant  includes 
co-located  facilities  which  fall  into  more 
than  one  sector  of  the  MSGP,  then  the 
sector-specific  SWPPP  and  monitoring 
requirements  for  both  sectors  apply  to 
the  industrial  plant  overall.  The 
baseline  permit  had  required  that  when 
an  industrial  plant  includes  faciUties 
which  fall  into  more  than  one 
monitoring  category,  then  the  facility 
overall  must  comply  with  the 
monitoring  requirements  of  both 
categories.  However,  the  baseline  permit 
did  not  include  sector-specific  BMP 
requirements.  In  addition,  both  the 


baseline  j>ennit  and  the  MSGP  provide 
that  if  monitoring  for  the  same 
parameter  is  required  for  more  than  one 
category  (or  sector),  then  only  one 
sample  analysis  is  required  for  that 
parameter. 

C.  SWPPP  Requirements 

Both  the  baseline  general  permit  and 
the  MSGP  require  that  permittees 
develop  and  implement  SWPPPs  to 
control  the  discharge  of  pollutants  in 
storm  water  discharges.  The  SWPPPs 
required  by  the  baseline  permit 
included  various  generic  BMPs  for  all 
categories  of  facilities  covered  by  the 
permit.  The  following  is  a  summary  of 
the  requirements: 

•  Pollution  Prevention  Team — the 
SWPPP  must  identify  the  individuals 
who  are  responsible  for  development 
and  implementation  of  the  SWPPP. 

•  Site  Evaluation— the  SWPPP  must 
include  a  map  of  the  facility  and  an 
assessment  of  the  potential  sources  of 
storm  water  pollution  at  the  facility. 

•  Generic  BMPs  including  good 
housekeeping,  preventive  maintenance, 
spill  prevention  and  response,  employee 
training,  record  keeping,  non-storm 
water  discharge  evaluation,  erosion 
control  measures  and  storm  water 
management  measures  as  appropriate. 

•  Comprehensive  site  inspection/ 
compliance  evaluation. 

•  Special  requirements  for  Emergency 
Planning  and  Community  Right  to 
Know  Act  (EPCRA)  section  313 
facilities. 

The  baseline  general  permit  required 
that  covered  faciUties  develop  their 
SWPPPs  no  later  than  April  1,  1993,  and 
come  into  compliance  with  their 
SWPPPs  by  October  1,  1993.  The  MSGP 
(as  amended  on  February  9, 1996,  61  FR 
5248)  required  that  covered  facilities 
develop  and  implement  their  SWPPPs 
by  September  25,  1996.  However,  the 
MSGP  also  allows  up  to  3  years  after 
permit  finalization  (i.e.,  no  later  than 
September  29,  1998)  for  completion  of 
control  measures  identified  in  the 
SWPPP  which  involve  construction. 

The  SWPPP  which  is  required  by  the 
MSGP  includes  the  same  basic  BMPs 
which  are  found  in  the  baseline  general 
permit  and  also  sector-specific  BMPs 
which  are  unique  to  the  types  of 
facilities  in  the  various  sectors.  As  such, 
the  SWPPPs  which  have  been 
developed  by  facilities  which  are 
currently  operating  under  the  baseline 
permit  should  already  include  the  basic 
requirements  of  the  MSGP.  However, 
facilities  which  are  transferred  to  the 
MSGP  from  the  baseline  permit  will 
have  to  review  the  sector-specific  BMP 
requirements  of  the  MSGP  and,  as 
needed,  upgrade  their  SWPPPs  to 
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comply  with  the  requirements  of  the 
MSGP  Appendix  A  to  this  fact  sheet 
summarizes  the  sector-sped  fie 
requirements  of  the  MSGP.  including 
sector-specific  SWPPP  requirements, 
monitoring  requirements  (with  a 
comparison  to  baseline  permit 
requirements),  numeric  effluent 
limitations  and  inspection 
requirements.  A  more  detailed 
description  can  be  found  in  Section  Vm 
of  the  September  29. 1995  fact  sheet. 

1.  Deadline  for  SWPPP  Revision  and 
Implementation  for  Transferred 
Facilities 

EPA  is  proposing  to  add  a  special 
deadline  to  the  MSGP  for  SWPPP 
revision  and  implementation  for 
transferred  facilities.  The  proposed 
modified  MSGP  would  require  SWPPP 
modification  and  implementation 
within  90  days  after  the  effective  date  of 
the  MSGP  modification.  However,  to 
implement  control  measures  involving 
construction,  transferred  facilities 
would  have  until  September  29, 1998, 
which  is  the  original  deadline  for 
implementing  constructed  BMPs  under 
the  MSGP.  During  the  time  period  prior 
to  SWPPP  upgrade,  the  existing 
requirements  of  the  baseline  permit 
would  apply  and  would  be  incorporated 
into  the  MSGP 

2.  Special  Requirements  for  Facilities 
Subject  to  EPCRA  Section  313 
Requirements 

The  MSGP  includes  the  same  special 
BMP  requirements  for  facilities  subject 
to  the  reporting  requirements  of  section 
313  of  the  EPCR.\  as  are  found  in  the 
baseline  general  permit.  Both  permits 
require  certain  additional  BMPs  for 
facilities  which  are  required  to  report 
for  "water  priority  chemicals."' 
However,  the  list  of  such  chemicals  in 
the  MSGP  (Addendum  F  of  the  MSGP 
differs  somewhat  from  the  list  in  the 
baseline  permit  due  to  changes  in 
EPCRA  reporting  requirements  which 
occurred  subsequent  to  the  issuance  of 
the  baseline  permit.  As  such,  facilities 
transferring  to  the  MSGP  should  check 
the  MSGP's  list  of  "water  priorities 
chemicals"  to  determine  whether  the 
special  EPCRA  requirements  would 
apply. 

The  baseline  permit  also  requires  that 
the  SWPPP  for  facilities  subject  to 
EPCRA  Section  313  be  certified  by  a 
professional  engineer  every  3  years. 
However,  the  MSGP  only  requires 
certification  in  accordance  with  the 
regular  signatory  requirements  of  the 
permit,  i.e.,  by  a  responsible  corporate 
official. 

The  MSGP  also  provides  an 
exemption  from  the  EPCRA  Section  313 


requirements  for  situations  where  an 
operator  certifies  that  all  water  priority 
chemicals  which  are  handled  and/or 
stored  on-site  are  only  in  gaseous  or 
non-soluble  liquid  or  solid  forms  (at 
atmospheric  pressure  and  temperature). 
This  exemption  was  not  included  in  the 
baseline  permit,  and  some  facilities  may 
be  ehgible  for  this  exemption  upon 
transfer  from  the  baseline  permit  to  the 
MSGP. 

D.  Monitoring  and  Reporting 
Requirements 

Both  the  baseline  general  permit  and 
the  MSGP  include  analytical  storm 
water  monitoring  requirements  for 
certain  categories  of  dischargers. 
However,  the  requirements  differ 
somewhat  with  regard  to  the  parameters 
for  which  sampling  and  analysis  are 
required,  and  the  industrial  categories 
which  are  affected.  In  addition,  the 
MSGP  (Sector  M)  does  not  include  the 
provision  in  the  baseline  permit  for  auto 
recyclers  that  monitoring  only  be 
required  for  facilities  above  a  certain 
size.  The  group  application  monitoring 
data  did  not  support  such  an  exemption. 

Appendix  A  to  this  fact  sheet 
summarizes  the  monitoring 
requirements  of  the  MSGP,  and  the 
differences  from  the  baseline  permit. 
Additional  information  can  be  found  in 
the  fact  sheets  accompanying  the 
issuance  of  ihe  baseline  permit  (see  57 
FR  41248)  and  the  MSGP  (see  60  FR 
50822).  Facihties  which  are  transferred 
to  the  MSGP  from  the  baseline  permit 
will  be  required  to  comply  with  the 
requirements  of  the  MSGP.  The  key 
differences  are  discussed  below. 

1.  Sampling  Schedule 

The  MSGP  differs  from  the  baseline 
permit  with  regards  to  the  schedule  for 
analytical  monitoring.  The  baseline 
permit  had  required  monitoring  for 
certain  facilities  once  or  twice  each  year 
during  the  term  of  the  permit.  The 
MSGP,  however,  requires  monitoring 
quarterly,  as  appropriate,  during  years  2 
and  4  of  the  term  of  the  permit.  For 
purposes  of  this  monitoring,  year  2  runs 
from  October  1, 1996,  through 
September  30, 1997.  For  transferred 
facilities  and  other  dischargers 
obtaining  MSGP  coverage  after 
September  30, 1997  (i.e.,  new 
dischargers,  existing  unpermitted 
dischargers  and  dischargers 
transitioning  industrial  storm  water 
discharge  permit  coverage  from  an 
individually  drafted  NPDES  permit  to 
the  MSGP),  EPA  is  proposing  that 
monitoring  would  only  be  required  in 
year  four  (October  1. 1998,  through 
September  30,  1999)  since  year  two  will 


be  completed  or  largely  completed  prior 
to  any  permit  transfers. 

Also,  as  discussed  below  in  Section 
ni.E,  both  the  baseline  permit  and  the 
MSGP  authorize  certain  discharges 
subject  to  numeric  effluent  limitations. 
Section  m.E  discusses  the  limits,  and 
the  sampling  and  reporting 
requirements. 

2.  Sample  Type 

The  baseline  general  permit  requires 
grab  and  composite  sampling  for  most 
parameters.  As  an  alternative,  the 
baseline  permit  also  provides  that  one 
grab  sample  may  be  taken  from  a 
holding  pond  with  a  retention  period 
greater  than  24  hours.  The  requirements 
of  the  MSGP,  however,  have  been 
simplified  in  that  only  a  grab  sample  is 
required  for  all  sectors  except  Sector  S 
(air  transportation)  where  grab  and 
composite  samples  are  required.  Both 
the  baseline  permit  and  MSGP  require 
that  the  grab  sample  be  taken  within  the 
first  30  minutes  of  the  discharge,  unless 
this  is  impractical,  in  which  case 
sampling  is  required  within  the  first 
hour  of  discharge.  ■''^""  • -' 

3.  Quarterly  Visual  Examination 
Requirements  of  the  MSGP 

The  MSGP  requires  quarterly  visual 
examinations  of  storm  water  discharges 
for  all  sectors  except  Sector  S,  which 
covers  air  transportation.  A  full 
description  of  the  requirements  for  the 
visual  examinations  is  found  in  Section 
VI. E. 8  of  the  fact  sheet  accompanying 
the  issuance  of  the  MSGP.  Basically,  the 
MSGP  requires  that  grab  samples  of 
storm  water  discharges  be  taken  and 
examined  visually  for  the  presence  of 
color,  odor,  clarity,  floating  solids, 
settled  solids,  suspended  solids,  foam, 
oil  sheen  or  other  obvious  indicators  of 
storm  water  pollution.  The  grab  samples 
must  be  taken  within  the  first  30 
minutes  after  storm  water  discharges 
begin,  or  as  soon  as  practicable,  but  not 
longer  than  1  hour  after  discharges 
begin.  The  sampling  must  be  conducted 
quarterly  during  the  following  time 
periods:  January-March,  April- June, 
July-September  and  October-December 
of  each  year.  The  reports  summarizing 
these  quarterly  visual  storm  water 
examinations  must  be  maintained  on- 
site  with  the  SWPPP. 

The  baseline  general  permit  did  not 
include  requirements  for  visual 
examinations  and  facilities  which  are 
transferred  to  the  MSGP  will  have  to 
comply  with  these  additional  sampling 
requirements.  For  transferred  facilities, 
these  sampling  requirements  would 
begin  in  the  first  full  calendar  quarter  of 
coverage  of  the  MSGP  EPA  believes  that 
this  type  of  sampling  provides  an 
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inexpensive  means  for  permittees  to 
quickly  assess  the  effectiveness  of  their 
SWPPPs  and  make  any  necessary 
modifications  to  address  the  results  of 
the  visual  examinations. 

4.  Exemptions  from  Analytical 
Monitoring 

Both  the  MSGP  and  the  baseline 
general  permit  include  certain 
provisions  for  exemptions  from 
analytical  monitoring.  Both  permits 
provide  that  facilities  need  not  monitor 
if  they  certify  that  no  significant 
materials  or  industrial  activities  are 
exposed  to  storm  water.  For  the  MSGP, 
however,  the  certification  is  on  a 
poUutant-by-poUutant  basis,  i.e.,  if  there 
are  no  exposed  sources  of  a  particular 
pollutant,  then  monitoring  for  that 
pollutant  need  not  be  conducted.  For 
the  baseline  permit,  monitoring  must  be 
conducted  for  the  entire  suite  of 
pollutants  required  by  the  permit  if  any 
industrial  materials  or  activities  are 
exposed. 

The  MSGP  also  includes  an 
exemption  from  monitoring  (again  on  a 
pollutant-by-pollutant  basis)  in  the 
fourth  year  of  the  permit  if  the 
monitoring  results  of  the  second  year 
are  below  certain  benchmark  values 
which  are  found  below  in  Table  3: 

Table  3.— Parameter  Benchmark 
Values 


Parameter  name 

Biochemical  Oxy- 
gen Demand(5) 

Chemical  Oxygen 
Demand. 

Total  Suspended 
Solids. 

Oil  and  Grease  ... 

NItrate+Nitrite  Ni- 
trogen. 

Total  Phosphorus 

PH 

Acrytonrtrite  (c)  ... 

Aluminum,  Total 
(pH  6.5-9). 

Ammonia  

Antimony,  Total  .. 

Arsenic,  Total  (c) 

Benzene  

Beryllium,  Total 
(c). 

Butylbenzyl 
Phthalate. 

Cadmium.  Total 
(H). 

Chloride 

Copper,  Total  (H) 

Dimethyl  Phthal- 
ate. 

Ethylt>enzene  

Fluoranthene  

Fluoride  

Iron,  Total 

Lead,  Total  (H)  ... 


Benchmark  level 

30  mg/L  

120  mg/L  

100  mg/L  

15  mg/L  

0.68  mg/L  

2.0  mg/L  

6.0-9.0  s.u 

7.55  mg/L  

0.75  mg/L  

19  mg/L  

0.636  mg/L  

0.16854  mg/L  ... 

0.01  mg/L  

0.13  mg/L  

3  mg/L  

0.0159  mg/L  

860  mg/L  

0  0636  mg/L  

1.0  mg/L  

3.1  mg/L  

0.042  mg/L  

1.8  mg/L  „ 

1.0  mg/L  

0.0816  mg/L  


Source 


4 
5 
7 

8 

7 

6 
4 
2 
1 

1 
9 
9 
10 
2 


1 
9 

11 

3 

3 

6 

12 

1 


Table  3.— Parameter  Benchmark 
Values — Continued 


Parameter  name 


Manganese  

Mercury,  Total  .... 
Nickel,  Total  (H) 

PCB-1016{c) 

PCB-1221(c) 

PCB-1232(c) 

PCB-1242(c) 

PCB-1 248(c) 

PCB-1254(c) 

PCB-1260(c) 

Phenols,  Total  .... 
Pyrene  (PAH.c)  .. 
Selenium,  Total 

Silver.  Total  (H)  .. 

Toluene  

Tnchtoroethylene 

(c). 
Zinc,  Total  (H)  .... 


Benchmark  level 


1.0  mg/L  

0.0024  mg'L  ..„ 

1.417  mg/L  

0.000127  mg/L 

0.10  mg/L  

0.000318  mg/L 
0  00020  mg/L  .. 
0.002544  mg/L 

0.10  mg/L  

O.000477mg/L 

1.0  mg/L  

0.01  mg/L  

0.2385  mg/L  .... 


0.0318  mg/L 
10.0  mg/L  .... 
0.0027  mg/L 

0.117  mg/L  .. 


Source 


13 
1 
1 
9 

10 
9 

10 
9 

10 
9 

11 

10 
9 

9 
3 
3 

1 


Water 
Fresh- 


Sources: 

1.  "EPA  Recommended  Ambient 
Quality  Criteria."  Acute  Aquatic  Life 
water. 

2.  "EPA  Reconunended  Ambient  Water 
Quality  Criteria."  LOEL  Acute  Freshwater. 

3.  "EPA  Recommended  Ambient  Water 
Quality  Criteria."  Human  Health  Criteria  for 
Consumption  of  Water  arxJ  Organisms. 

4.  Secondary  Treatment  Regulabons  (40 
CFR  133).  -^  , 

5.  Factor  of  4  times  8005  concentratiorv- 
North  Carolina  benchmark. 

6.  North  Carolina  storm  water  benchmark 
derived  from  NC  Water  Quality  Standards. 

7.  National  Urtan  Runoff  Program  (NURP) 
median  concentration. 

8.  Median  corcentration  of  Storm  Water  Ef- 
f»uent  Limitation  Guideline  (40  CFR  Part  419). 

9.  Minimum  Level  (ML)  based  upon  highest 
Method  Detection  Umit  MDL)  times  a  factor 
of  3.18. 

10.  Laboratory  derived  Minimum  Level  (ML). 

11.  Discharge  limitatkxw  arxl  compliance 
data. 

12.  "EPA  Recommended  Ambient 
Quality  Criteria."  Chronic  Aquatic  Life 
water. 

13.  Colorado — Chronic  Aquatic  Life 
water— Water  Quality  Criteria. 

Notes: 

(*)  Limit  estatjiished  for  oil  and  gas 
ration  and  production  facilities  only. 

(c)  carcinogen. 

(H)  hardness  dependent. 

(PAH)  Polynuclear  Aromatic  Hydrocartwn. 

Assumptions: 

Receiving  water  temperature — 20  C. 

Receiving  water  pH — 7,8. 

Receiving  water  hardness  CaC03  100 
mg/L. 

Receiving  water  salmity  20  g/kg. 

Acute  to  Chronic  Ratio  (ACR)  1 0. 

EPA  believes  that  monitoring  results 
below  these  benchmarks  indicate  that  a 
generally  effective  SWPPP  is  being 
implemented  at  a  facility,  and  that 
further  monitoring  should  not  be 
required.  The  exemption  also  provides 
an  incentive  for  facilities  to  implement 
an  effective  SWPPP,  which  will  reduce 
pollutant  discharges. 

The  baseline  permit  requires 
continued  analytical  monitoring  for 


Water 
Fresh- 

Fresh- 


explo- 


certain  categories  of  facilities 
throughout  the  term  of  the  permit 
regardless  of  sampling  results.  For 
facilities  which  are  transferred  to  the 
MSGP  from  the  baseline  permit,  EPA  is 
proposing  that  monitoring  not  be 
required  in  year  4  for  particular 
pollutants  if  the  average  of  the  two  most 
recent  monitoring  results  conducted  for 
the  baseline  permit  are  below  the 
benchmarks.  However,  if  monitoring 
was  not  conducted  for  the  appropriate 
pollutants,  then  the  exemption  would 
not  be  available.  In  addition,  the 
exemption  would  not  be  available  if  the 
industrial  activities  at  a  facility  have 
changed  such  that  the  most  recent 
monitoring  results  do  not  reflect  current 
activities. 

It  should  also  be  pointed  out  that  the 
monitoring  exemption  discussed  above 
based  on  the  absence  of  exposure  at  a 
facility  is  available  in  year  4  of  the 
MSGP  regardless  of  past  monitoring 
results.  This  exemption  is  available  for 
facilities  already  covered  by  the  MSGP 
and  those  to  be  transferred  to  the  MSGP 
from  the  baseline  permit.  EPA  believes 
that  the  exemption  provides  an 
incentive  for  facilities  to  eliminate 
exposure  of  materials  and  activities  to 
storm  water,  thereby  reducing  pollutant 
discharges.  We  should  also  point  out, 
however,  that  the  discharges  discussed 
in  Section  III  E  below  which  are  subject 
to  numeric  effluent  limitations  are  not 
eligible  for  any  of  the  exemptions  from 
monitoring 

5.  Reporting  Requirements 

The  baseline  permit  requires  annual 
reporting  of  analytical  monitoring 
results  for  those  facilities  subject  to 
semi-annual  monitoring.  Facilities 
which  are  subject  to  annual  monitoring 
must  retain  the  results  on-site.  The 
MSGP  requires  that  monitoring  results 
be  submitted  to  the  permitting  authority 
at  the  end  of  each  year  in  which 
sampling  is  required  (postmarked  by 
March  31  of  the  year  following  the 
monitoring  period,  e.g.,  by  March  31, 
1998,  for  the  year  two  monitoring 
period).  The  results  of  the  quarterly 
visual  examinations  need  not  be 
submitted,  but  must  be  retained  on-site 
in  the  SWPPP. 

E.  Numeric  Effluent  Limitations 

The  MSGP  includes  the  same  numeric 
effluent  limitations  for  coal  pile  runoff 
as  are  found  in  the  baseline  permit. 
These  limits  are:  (1)  Maximum  of  50 
mg/L  for  total  suspended  solids  (TSS) 
and  a  pH  range  of  6-9  standard  units. 
Any  untreated  overflow  from  facilities 
designed,  constructed  and  operated  to 
treat  the  runoff  associated  with  a  10- 
year,  24-hour  rainfall  event  is  not 


FederiJ  Register  /  Vol.  62,  No.  133,  Friday,  July  11,  1997  /  Notices 


37461 


37460 


Federal  Register  /  Vol.  62,  No.  133.  Friday.  July  11.  1997  /  Notices 


subject  to  the  50  mg/L  limit  for  TSS. 
Dischargers  previously  covered  under 
the  baseline  permit  must  be  compliant 
with  this  limitation  upon  submittal  of 
the  NO!  for  coverage  under  multi-sector 
permit. 

The  baseline  general  permit  had  not 
authorized  any  storm  water  discharges 
subject  to  numeric  ELGs.  The  MSGP, 
however,  does  authorize  certain  storm 
water  discharges  subject  to  ELGs 
including  the  coal  pile  runoff  at  steam 
electric  p)ower  plants  mentioned  above, 
and  for  the  following  categories: 
phosphate  fertilizer  manufacturing  (40 
CFR  part  418).  asphalt  paving  and 
roofing  emulsions  (40  CFR  part  443), 
and  cement  manufacturing  materials 
storage  pile  runoff  (40  CFR  part  411).  In 
addition,  the  MSGP  currently  authorizes 
mine  dewatenng  discharges  from 
construrtion  sand  and  gravel,  industrial 
sand  and  crushed  stone  facilities  (40 
CFR  Fart  436)  in  Region  VI  and  Arizona. 
(As  discussed  below  in  section  ID.F.l, 
this  proposed  modification  to  the  MSGP 
would  expand  this  mine  dewatering 
authority  to  also  include  certain  areas  in 
EPA  Regions  II  and  X.)  These  numeric 
effluent  limitations  can  be  found  in 
Appendix  A  to  this  fact  sheet. 

The  baseline  permit  requires  semi- ' 
annual  monitoring  (with  annual 
reporting)  of  coal  pile  runoff.  However, 
the  MSGP  only  requires  annual 
monitoring  for  all  of  the  discharges 
subject  to  numeric  effluent  limits 
(except  mine  dewatering  discharges  in 
Sector  J  where  the  monitoring  frequency 
is  quarterly).  The  annual  monitoring 
periods  run  from  October  1  through 
September  30  of  each  year,  and 
reporting  is  required  by  November  30  of 
each  year.  The  quarterly  monitoring 
results  are  due  no  later  than  the  last  day 
of  the  month  following  the  collection  of 
the  sample. 

F.  Miscellaneous  Proposed  Permitting 
Actions 

In  today's  notice,  EPA  is  also 
proposing  the  following  limited  specific 
changes  to  the  MSGP  as  published  on 
September  29,  1995  (60  FR  50804):  (1) 
Authorization  of  mine  dewatering 
discharges  from  construction  sand  and 
gravel,  industrial  sand  and  crushed 
stone  mines  in  non-NPDES  areas  of  EPA 
Regions  II  and  X,  (2)  inclusion  in  Sector 
A  of  the  MSGP  of  the  effluent  limitation 
guideline  in  40  CFR  part  429  Subpart  I 
for  discharges  resulting  from  spray 
down  of  lumber  and  wood  products  in 
storage  yards  (wet  decking),  (3) 
clarification  that  Sectors  X  and  AA 
authorize  discharges  from  all  facilities 
in  major  SIC  groups  27  and  34 
respectively,  and  (4)  addition  of  new 
sector  (sector  AD)  to  the  MSGP  to 


authorize  discharges  from  Phase  I 
facilities  which  may  not  fall  into  one  of 
the  sectors  of  the  modified  MSGP,  and 
selected  Phase  II  discharges  which  are 
designated  for  permitting  in  accordance 
with  40  CFR  122.26(g)(l)(i).  These  are 
discussed  below. 

1.  Coverage  of  Mine  Dewatering 
Discharges  in  EPA  Regions  II  and  X 

Sector  I  of  the  final  MSGP  authorizes 
mine  dewatering  discharges  composed 
entirely  of  storm  water  or  ground  water 
seepage  from  construction  sand  and 
gravel,  industrial  sand  and  crushed 
stone  mines  in  EPA  Region  VI  states  and 
Arizona.  These  discharges  are  subject  to 
effluent  Umitations  guidelines  found  at 
40  CFR  part  436,  subparts  B,  C  and  D. 
An  individual  permit  or  an  alternative 
general  permit  are  currently  necessary 
for  the  discharges  in  areas  other  than 
Region  VI  and  Arizona.  For  increased 
permitting  flexibility,  EPA  is  proposing 
to  extend  this  authorization  to  facihties 
in  the  non-NPDES  portions  of  the 
Regions  n  and  X.  These  areas  include 
Puerto  Rico  in  Region  n,  and  in  Region 
X  the  States  of  Idaho  (except  Duck 
Valley  Reservation  lands)  and  Alaska, 
Federal  facilities  in  the  State  of 
Washington,  and  Federal  Indian 
Reservations  in  the  States  of 
Washington  and  Oregon  (except  Fort 
McDermitt  Reservation  lands  in 
Oregon).  This  proposed  action  will 
avoid  the  need  to  issue  individual 
NPDES  permits,  or  an  alternate  general 
permit  for  discharges  in  these  areas. 

2.  Discharges  Resulting  From  .Spray 
Down  of  Lumber  and  Wood  Products  in 
Storage  Yards  in  Sector  A 

The  MSGP  authorizes  non-storm 
water  discharges  resulting  from  the 
spray  down  of  lumber  and  wood 
products  in  storage  yards  (wet  decking), 
provided  that  no  chemical  additives  are 
used  in  the  spray  and  no  chemicals  are 
applied  to  the  wood  during  storage.  The 
MSGP,  however,  inadvertently  omitted 
the  numerical  effluent  limitation 
guideline  in  40  CFR  part  429,  Subpart 
I  which  applies  to  such  discharges. 
Accordingly.  EPA  is  proposing  to 
modify  the  MSGP  to  incorporate  the 
applicable  effluent  limitation  guideline 
and  appropriate  monitoring 
requirements  for  clarification. 

The  numerical  limits  which  apply  to 
these  non-storm  water  discharges  are: 
there  shall  be  no  debris  discharged  and 
the  pH  shall  range  from  6.0  to  9.0.  The 
term  "debris"  refers  to  woody  material 
such  as  bark,  twigs,  branches, 
heartwood  or  sapwood  that  does  not 
pass  through  a  2.54  cm  (1.0  inch) 
diameter  round  opening  and  is  present 
in  the  discharge  from  a  wet  storage 


facility.  EPA  is  proposing  to  include 
these  effluent  limitations  and  also 
include  a  requirement  for  annual 
monitoring  of  the  discharges. 

3.  Clarification  of  Coverage  in  Sectors  X 
and  AA  of  the  MSGP 

Sectors  X  and  AA  of  the  MSGP 
contain  narrative  descriptions  of 
industrial  activities,  SIC  code  major 
group  listings  and  specific  four  digit  SIC 
codes  listings  for  which  coverage  would 
be  available.  These  three  methods  of 
describing  the  types  of  industry  allowed 
coverage  under  these  two  sectors  has 
proven  to  be  confusing  and  EPA  is  now 
proposing  to  clarify  the  coverage  of 
these  two  sectors  in  this  modification. 

Sector  X  was  intended  by  EPA  to 
cover  all  industry  in  major  SIC  group  27 
(printing,  publishing  and  allied 
industries),  and  sector  AA  was  intended 
to  cover  all  industry  in  major  SIC  group 
34.  EPA  has  been  accepting  NOIs  from 
all  facilities  within  these  two  major  SIC 
groups,  regardless  of  the  four  digit  SIC 
code  listings,  which  mistakenly,  have 
been  interpreted  to  be  more  restrictive. 
Through  this  clarification,  EPA  wants  to 
make  it  clear  that  ail  qualifying 
industries  in  these  two  major  groups  can 
make  use  of  the  multi-sector  storm 
water  general  permit. 

4.  Addition  of  Sector  AD  to  the  MSGP 

EPA  is  also  proposing  to  add  another 
sector  to  the  MSGP  (Sector  AD)  to  cover 
discharges  from  Phase  I  facilities  which 
may  not  fall  into  one  of  the  sectors  of 
the  proposed  modified  MSGP,  and  to 
provide  a  readily  available  means  for 
covering  many  of  the  Phase  D  storm 
water  facilities  which  are  designated  for 
permitting  prior  to  the  permit 
application  deadline  for  Phase  II  sources 
of  August  7,  2001.  As  discussed  earlier, 
EPA  is  proposing  to  modify  the  MSGP 
to  include  all  facilities  which  were 
authorized  under  the  baseline  general 
permit,  but  excluded  from  the  MSGP. 
Although  EPA  believes  that  all  such 
previously  excluded  facilities  have  been 
identified  and  included  in  the  proposed 
modified  MSGP.  Sector  AD  is  also 
proposed  to  be  added  to  cover  any 
inadvertent  omissions. 

For  Phase  11  storm  water  sources, 
NPDES  regulations  at  40  CFR 
122.26(g)(l)(i)  provide  that  permit 
applications  may  be  required  within  180 
days  of  notice  for  discharges  which 
contribute  to  a  violation  of  a  water 
quality  standard,  or  are  determined  to 
be  significant  sources  of  pollutants.  For 
discharges  other  than  municipal 
separate  storm  sewer  discharges,  40  CFR 
122.26(g)(2)  provides  that  individual 
permit  applications  may  be  required  in 
accordance  with  40  CFR  122.26(c)(1),  or 
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an  NOI  under  a  general  permit  may  be 
required.  Sector  AD  would  provide  a 
means  through  which  general  permit 
coverage  could  be  obtained  for  many 
designated  Phase  II  facilities  and  as 
such,  would  facilitate  implementation 
of  the  requirements  of  40  CFR 
122.26(g)(l)(i).  However,  for  cases 
where  Sector  AD  is  inappropriate, 
individual  permits  or  an  alternate 
general  permit  would  be  required.  In 
addition,  part  I.B.3.f  of  the  MSGP  does 
not  authorize  coverage  for  discharges 
which  may  be  contributing  to  a 
violation  of  a  water  quality  standard.  As 
such,  for  discharges  permitted  under  40 
CFR  122.26(g)(l){i),  Sector  AD  could 
only  be  used  for  discharges  which  are 
determined  to  be  a  significant  source  of 
pollutants. 

Sector  AD  is  proposed  to  be  added  in 
part  XI.  AD  of  the  MSGP.  The  SWPPP 
requirements  for  this  sector  would  be 
the  same  as  in  the  baseline  general 
permit  to  ensiue  flexibility  given  the 
broad  universe  of  potential  types  of 
facilities  which  may  be  covered.  Also, 
no  analytical  monitoring  requirements 
are  proposed  for  the  new  sector, 
however,  quarterly  visual  examinations 
would  be  required  as  in  most  other 
sectors.  In  addition,  the  requirements 
common  to  all  sectors  of  the  MSGP 
which  are  set  forth  in  parts  I-X  and  XII 
of  the  MSGP  would  also  apply  to  Sector 
AD. 

G.  Response  to  National  Mining 
Association  Concerning  Sector  G  of  the 
MSGP 

As  discussed  above,  the  MSGP 
authorizes  selected  storm  water 
discharges  subject  to  ELGs.  However, 
Sector  G  for  the  ore  mining  industry  is 
not  among  the  sectors  for  which  the 
MSGP  authorizes  such  discharges.  In 
section  VIII.G  of  the  fact  sheet  for  the 
MSGP,  EPA  provided  a  table  (Table  G- 
4)  regarding  the  applicabiUty  of  ELGs  to 
storm  water  discharges  from  ore  mining 
operations.  On  October  10,  1995,  the 
National  Mining  Association  challenged 
the  interpretations  of  the  ELGs 
contained  in  Table  G— 4,  particularly  the 
broad  interpretation  of  the  term  "mine 
drainage"  to  include  runoff  from  waste 
rock  and  overburden  [National  Mining 
Ass'n  versus  EPA.  No.  95-3519  (8th 
Cir.)). 

During  oral  argiunent  in  this 
litigation,  EPA  indicated  that  it  would 
prepare  another  notice  regarding  the 
applicability  of  ELGs  to  mining 
operations  addressing  some  of  the 
sources  of  concern.  Because  some 
mining  operations  may  have  filed  NOIs 
under  the  baseline  permit  based  on  an 
interpretation  of  the  ELGs  that  differed 
from  the  Agency  interpretation 


published  in  the  MSGP.  in  the 
upcoming  EPA  notice  (which  is 
expected  in  July,  1997)  the  Agency  may 
provide  additional  information 
regarding  the  eligibility  for  coverage 
under  the  MSGP  when  it  takes  final 
action.  Because  this  notice  may  affect 
continuing  authorization  from  storm 
water  discharges  from  mining 
operations  transferring  from  the  baseline 
fjermit  to  the  MSGP,  affected  mining 
operations  should  consult  the  upcoming 
notice  regarding  the  ELGs.  After 
publication  of  that  notice,  permittees 
operating  under  the  baseline  permit 
should  call  the  EPA  Regional  storm 
water  contacts  listed  below  in  section 
m.  H  if  they  have  questions  concerning 
the  clarification  or  the  eligibility  of  their 
discharges  under  the  MSGP. 

H.  Regional  Offices 

Notice  of  Intent  Address.  Notices  of 
Intent  to  be  authorized  to  discharge 
under  the  MSGP  should  be  sent  to: 

Storm  Water  Notice  of  Intent  (4203), 
USEPA,  401  M  Street,  S.W., 
Washington.  DC  20460. 

For  further  information,  please  call 
the  appropriate  EPA  Regional  storm 
water  contacts  listed  below: 

•  ME,  MA,  NH,  Federal  Indian 
Reservations  in  CT,  MA,  NH,  ME,  RI, 
and  Federal  Facilities  in  VT,  EPA, 
Region  I,  Water  Management  Division, 
(WCP),  Storm  Water  Staff.  JFK  Federal 
Building,  Boston,  MA  02203,  Contact: 
Thelma  Hamilton  (617)  565-3569. 

•  PR.  EPA.  Region  II,  Division  of 
Enviroiunental  Plaiming  and  Protection 
(2DEPP-WPB)  Storm  Water  Staff,  290 
Broadway,  New  York,  NY  10007-1866, 
Contact:  Sergio  Bosques  (212)  637-3717. 

•  DC  and  Federal  Facilities  in  DE, 
EPA,  Region  III,  Water  Protection 
Division,  (3WP13),  Storm  W^ter  Staff, 
841  Chestnut  Building,  Philadelphia, 
PA  19107,  Contact:  Elaine  Harbold  (215) 
566-5744. 

•  FL  and  Federal  Indian  Reservations 
in  FL.  EPA,  Region  IV,  Water 
Management  Division,  Surface  Water 
Permits  Section  (SWPFB),  61  Forsyth 
St«et,  SW.,  Atlanta,  GA  30303-3104, 
Contact:  Floyd  Wellborn  (404)  562- 
9296. 

•  NM  and  TX;  Federal  Indian 
Reservations  in  LA,  NM  (Except  Navajo 
and  Ute  Mountain  Ute  Reservation 
Lands),  OK,  and  TX;  and  oil  and  gas 
exploration  and  production  related 
industries,  and  pipeline  operations, 
which  are  regulated  by  the  Oklahoma 
Corporation  Conunission,  EPA,  Region 
VI,  NPDES  Permits  Oversight  Team 
(6WQ-P0),  1455  Ross  Avenue,  Dallas, 
TX  75202-2733. 


For  all  facilities  in  NM  and  facilities 
on  Indian  Country  lands  in  OK,  contact 
Brian  Burgess  (214)  665-7534. 

For  all  racilities  in  TX  and  facilities 
on  Indian  Country  lands  in  LA  and  oil/ 
gas/pipeline  related  industries  in  OK 
contact  Lowell  Seat  on  (214)  665-8304. 

•  AZ,  Johnston  Atoll.  Guam.  Midway 
Island,  Wake  Island,  all  Federal  Indian 
Reservations  in  AZ,  CA.  and  NV;  those 
portions  of  the  Duck  Valley,  Fort 
McDermitt,  and  Goshute  Reservations 
that  are  outside  NV;  those  portions  of 
the  Navajo  Reservation  that  are  outside 
AZ.  EPA,  Region  IX,  Water  Management 
Division,  (WTR-5),  Storm  Water  Staff, 
75  Hawthorne  Street,  San  Francisco,  CA 
94105,  Contact:  Eugene  Bromley  (415) 
744-1906. 

•  AK  and  ID;  Federal  Indian 
Reservations  in  AK,  ID  (except  the  Duck 
Valley  Reservation),  OR  (except  the  Fort 
McDermitt  Reservation),  and  WA;  and 
Federal  facilities  in  WA,  EPA,  Region  X, 
Office  of  Water  (OW-130).  Storm  Water 
Staff.  1200  Sixth  Avenue,  Seattle,  WA 
98101,  Contact:  Joe  Wallace  (206) 
553-8399. 

IV.  Cost  Estimates 

Cost  estimates  for  the  MSGP  were 
included  vtrith  final  fact  sheet 
accompanying  the  issuance  of  the  MSGP 
on  September  29,  1995  and  are  not 
being  repeated  here.  However,  costs  for 
the  facilities  being  transferred  to  the 
MSGP  from  the  baseline  permit  are 
expected  to  be  lower  than  for  those 
initially  applying  for  coverage  under  the 
MSGP  since  the  transferred  facilities 
will  already  have  responded  to  some  of 
the  requirements  of  the  MSGP. 

V.  Economic  Impact  (Executive  Order 
12M6) 

Under  Executive  Order  12866  (58  FR 
51735  (October  4,  1993)],  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may  have  an 
aimual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  enviroiunent,  public  health  or 
safety,  or  State,  local,  or  tribal 
goverrunents  or  communities;  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  materially 
alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
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mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

EPA  has  determined  that  this 
modified  general  permit  is  not  a 
"significant  regulatory  action"  under 
the  terms  of  Executive  Order  12866  and 
is- therefore  not  subject  to  formal  0MB 
review  prior  to  proposal. 

VI.  Unfunded  Mandates  Reform  Act 

Section  201  of  the  Unfunded 
Mandates  Reform  Act  (UMRA).  P.L. 
104—4.  generally  requires  Federal 
agencies  to  assess  the  effects  of  their 
"regulatory  actions"  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  UMRA  uses  the  term  "regulatory 
actions"  to  refer  to  regulations.  [See. 
e.g..  UMRA  section  201,  "Each  agency 
sl^l  •  •  •  assess  the  effects  of  Federal 
regulatory  actions  •   *   ♦  (other  than  to 
the  extent  that  such  regulations 
incorporate  requirements  specifically 
set  forth  in  law)"  (emphasis  added)). 
UMRA  section  102  defines  "regulation" 
by  reference  to  section  658  of  Title  2  of 
the  U.S.  Code,  which  in  turn  defines 
"regulation"  and  "rule"  by  reference  to 
section  601(2)  of  the  Regulatory 
Flexibility  Act  (RFA).  That  section  of 
the  RFA  defines  "rule"  as  "any  rule  for 
which  the  agency  publishes  a  notice  of 
proposed  rulemaking  pursuant  to 
section  553(b)  of  (the  Administrative 

Procedure  Act  (APA)l,  or  any  other  law 

*  *   **> 

As  discussed  in  the  RFA  section  of 
this  notice,  NPDES  general  permits  are 
not  "rules  '  under  the  APA  and  thus  not 
subject  to  the  APA  requirement  to 
publish  a  notice  of  proposed 
rulemaking.  NPDES  general  permits  are 
also  not  subject  to  such  a  requirement 
under  the  CWA.  While  EPA  publishes  a 
notice  to  solicit  public  comment  on 
draft  genera]  permits,  it  does  so 
pursuant  to  the  CWA  section  402(a) 
requirement  to  provide  "an  opportunity 
for  a  hearing."  Thus,  NPDES  general 
permits  are  not  "rules"  for  RFA  or 
UMRA  purposes. 

EPA  has  determined  that  the 
proposed  modification  would  not 
contain  a  Federal  requirement  that  may 
result  in  expenditures  of  $100  million  or 
more  for  State,  local  and  tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year. 

The  .\gency  also  believes  that  the 
proposed  modification  would  not 
significantly  nor  uniquely  affect  small 
governments.  For  UMRA  purposes, 
"small  governments  '  is  defined  by 
reference  to  the  definition  of  "small 
governmental  jurisdiction"  under  the 
RFA.  (See  UMRA  section  102(1), 
referencing  2  U.S.C.  658,  which 
references  section  601(5)  of  the  RFA.) 


"Small  governmental  jurisdiction" 
means  governments  of  cities,  counties, 
towns,  etc.,  with  a  population  of  less 
than  50,000,  unless  the  agency 
establishes  an  alternative  definition. 

The  proposed  modification  also 
would  not  uniquely  affect  small 
governments  because  compliance  with 
the  proposed  permit  conditions  affects 
small  governments  in  the  same  manner 
as  any  other  entities  seeking  coverage 
under  the  modified  permit 

Vn.  Paperwork  Reduction  Act 

EPA  has  reviewed  the  requirements 
imposed  on  regulated  facilities  resulting 
from  the  proposed  permitting  action 
under  the  Paperwork  Reduction  Act  of 
1980,  44  U.S.C.  3501  et  seq.  The 
information  collection  requirements  of 
the  MSGP  have  already  been  approved 
in  previous  submissions  made  for  the 
NPDES  permit  program  under  the 
provisions  of  the  Clean  Water  Act. 

Vni.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601  et  seq..  EPA  is  required  to 
prepare  a  Regulatory  Flexibility 
Analysis  to  assess  the  impact  of  rules  on 
small  entities.  Under  5  U.S.C.  605(b),  no 
Regulatory  Flexibility  Analysis  is 
required  where  the  head  of  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Today's  proposed  permitting  actions 
will  provide  small  entities  the 
opportunity  to  obtain  storm  water 
permit  coverage  through  the  modified 
general  permit  (i.e.,  the  MSGP)  resulting 
from  the  group  application  process.  The 
group  application  information 
submitted  to  EPA  provided  a  basis  for 
the  development  of  storm  water  permit 
conditions  tailored  specifically  for  each 
industry.  The  MSGP  requirements  have 
been  designed  to  minimize  significant 
administrative  and  economic  impacts 
on  small  entities  and  transfer  of  permit 
coverage  from  the  baseline  permit  to  the 
MSGP  should  not  have  a  significant 
impact  on  industry  in  general. 
Moreover,  the  MSGP  reduces  a 
significant  burden  on  regulated  sources 
of  applying  for  individual  permits. 

EX.  Official  Signatures 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 


Dated:  June  27,  1997. 
John  Devillars, 

Regional  Administrator.  Region  I. 

Accordingly,  I  hereby  certify  pursuant 
to  the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
etseq. 

Dated:  June  30, 1997. 
Jeanne  M.  Fox, 

Regional  Administrator,  Region  2. 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  Clean  Water  Act.  33  U.S.C.  1251 
et  seq. 

Dated:  June  26,  1997. 
Stanley  Luskowski, 

Acting  Regional  Administrator,  Region  3. 

Accordingly,  1  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
et  seq. 

Dated:  July  1,  1997. 
Michael  V.  Pejrton, 
Acting  Regional  Administrator.  Region  4. 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  Clean  Water  Act.  33  U.S.C.  1251 
et  seq. 

Dated:  July  2,  1997. 
Jerry  CUeFbrd. 

Acting  Regional  Administrator,  Region  6. 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

Authority:  Clean  Water  Act,  33  U.S.C.  1251 
etseq. 

Dated:  June  27, 1997. 
Felicia  Marcus, 

Regional  Administrator,  Region  9. 

Accordingly,  I  hereby  find  pursuant  to 
the  provisions  of  the  Regulatory 
Flexibility  Act,  that  this  proposed 
permit  modification  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 


Authority:  Clean  Water  Act,  33  USC  1251 
et  seq. 

Dated:  June  26. 1997. 
Charies  E.  Findley, 

A  cting  Regional  A  dministrator,  for  Ch  uck 
Clarke.  Regional  Administrator,  Region  X. 

Proposed  Permit  Modificatioiis 

Proposed  Modification  of  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  Storm  Water  Multi-Sector 
General  Permit  for  Industrial  Activities; 
Proposal  To  Terminate  the  EPA  NPDES 
Industrial  Storm  Water  Baseline  General 
Permit 

For  reasons  set  forth  in  the  preamble. 
Parts  n,  IV.  VI.  and  XI.A.  C.  D.  E,  I,  J, 
L,  P,  V,  X  and  AA  of  the  NPDES  Storm 
Water  Multi-Sector  General  Permit 
(MSGP)  are  proposed  to  be  modified  as 
described  below.  A  new  Part  XI.AD  is 
proposed  to  be  added  to  the  MSGP. 
These  proposed  modifications  and 
additional  requirements  will  become 
effective  on  the  date  of  Federal  Register 
publication  of  the  final  modifications. 

Notice  is  also  being  published  of 
EPA's  proposal  to  terminate  the  NPDES 
Storm  Water  Baseline  Industrial  General 
Permit  30  days  after  the  effective  date  of 
these  MSGP  modifications  where  the 
Baseline  Industrial  General  Permit  is 
extended  in  accordance  with  the 
provisions  of  the  Administrative 
Procedures  Act  (APA). 

I.  NO!  Submittal  Deadline  for  Facilities 
Transferring  From  the  Baseline 
Industrial  General  Permit 

PART  It— [AMENDED] 

The  deadline  for  NOl  submittal  for 
facilities  currently  covered  by  the 
Baseline  Industrial  General  Permit  that 
are  being  transferred  to  the  MSGP  is 
established  by  adding  Part  11. A. 9  to  the 
MSGP.  Also  added  is  Part  U.A.IO  which 
instructs  facilities  ineligible  to  transfer 
to  the  MSGP  because  of  Endangered 
Species  Act  of  National  Historic 
Preservation  Act  requirements  to  apply 
for  an  individual  NPDES  permit  from 
the  appropriate  EPA  Regional  Office. 

Part  II.  Notification  Requirements 

A.  Deadlines  for  Notification 

»        *        »        •        * 

9.  Facilities  Being  Transferred  to  the 
Multi-Sector  General  Permit  as  a  Result 
of  the  Expiration  of  the  Baseline 
Industrial  General  Permit.  Facilities 
currently  covered  by  the  Baseline 
Industrial  General  Permit  for  an  existing 
storm  water  discharge  associated  with 
industrial  activity  that  have  not  already 
submitted  an  NOI  in  accordance  with 
Part  n.A.6  to  transfer  coverage  to  the 
Multi-Sector  General  Permit,  shall  do  so 


on  or  before  30  days  after  the  effective 
date  of  the  modification  of  the  Multi- 
Sector  Permit.  The  requirements  of  the 
Baseline  Industrial  General  Permit  will 
continue  to  apply  to  facilities 
transferring  permit  coverage  during  this 
time  period  where  an  extension  of  the 
Baseline  Industrial  General  Permit  has 
been  acquired  by  the  jjermittee  in 
accordance  with  the  Administrative 
Procedures  Act  (APA). 

Where  an  extension  of  the  Baseline 
Industrial  General  Permit  has  been 
acquired  by  a  permittee  under  the 
provisions  of  the  APA,  coverage  under 
such  extended  permit  shall  terminate  in 
all  applicable  areas  30  days  after  the 
effective  date  of  the  modified  MSGP 
with  the  exception  of  facilities  subject  to 
Part  II. A.  10  and  for  facilities  located  in 
the  following  areas:  the  Island  of 
American  Samoa;  federal  facilities  in 
Colorado;  and  Indian  Country  lands 
located  in  the  States  of  Colorado 
(including  the  portion  of  the  Ute 
Mountain  Ute  Reservation  located  in 
New  Mexico),  Montana,  North  Dakota, 
South  Dakota  (including  the  portion  of 
the  Pine  Ridge  Reservation  located  in 
Nebraska),  Utah  (except  for  the  Goshute 
and  Navajo  Reservation  lands  (see 
Region  9)),  and  Wyoming. 

Facilities  currently  permitted  under 
the  Baseline  Industrial  General  Permit 
in  these  exempted  areas,  however,  must 
submit  a  new  NOI  postmarked  between 
August  1,  1997  and  not  later  than  two 
days  (48  hours)  prior  to  September  9, 
1997,  or  to  September  25,  1997 
(depending  on  the  geographic  location) 
to  extend  permit  coverage  under  the 
Baseline  Industrial  General  Permit. 

10.  Facilities  Ineligible  for  Transfer  to 
the  Multi-Sector  General  Permit  From 
the  Baseline  Industrial  General  Permit. 
Facilities  seeking  storm  water  permit 
coverage  who,  after  attempting  to 
comply  with  all  eligibility  conditions  of 
the  permit,  are  still  ineligible  for 
transfer  to  the  Multi-Sector  Permit  due 
to  Endangered  Species  Act 
requirements.  National  Historic 
Preservation  Act  requirements  or  other 
requirements  of  the  permit  shall  submit 
an  application  for  an  individual  NPDES 
permit  to  the  appropriate  EPA  Regional 
Office  listed  in  Part  I.  A  of  this  permit. 
These  individual  permit  applications 
shall  be  submitted  no  later  than  30  days 
after  the  effective  date  of  the  modified 
Multi-Sector  Permit. 


n.  Deadlines  Cor  Storm  Water  Pollution 
Prevention  Plan  Preparation  and 
Compliance  for  Facilities  Transferring 
From  the  Baseline  Industrial  general 
Permit 

PART  IV— (AMENDED] 

For  facilities  transferring  to  the  MSGP 
as  a  result  of  the  expiration  of  the 
Baseline  Industrial  General  Permit,  the 
deadline  for  storm  water  pollution 
prevention  plan  preparation  and 
compliance  is  established  in  the  MSGP 
by  adding  Part  IV.A.IO  as  follows; 

Part  /v.  Storm  Water  Pollution 
Prevention  Plans 

A.  Deadlines  for  Plan  Preparation  and 

Compliance 

•        «        •        •        * 

10.  Facilities  Being  Transferred  From 
the  Baseline  Industrial  General  Permit 
to  the  Multi-Sector  General  Permit. 
Facilities  transferring  industrial  storm 
water  discharge  coverage  from  the 
Baseline  Industrial  General  Permit  to 
the  Multi-Sector  General  Permit  shall 
revise  and  begin  implementation  of 
their  pollution  prevention  plans  to 
address  requirements  under  Part  XI.  no 
later  than  90  days  after  the  date  of 
modification  of  the  Multi-Sector  Permit. 
For  cases  where  construction  is 
necessary  to  implement  measures 
required  by  the  plan,  a  schedule  shall  be 
included  which  provides  compliance 
with  the  plan  as  expeditiously  as 
practicable  but  no  later  than  September 
29. 1998. 

ni.  Modification  of  Monitoring  and 
Reporting  Requirements 

PART  VI— [AMENDED] 

Part  VI  is  amended  by  adding  Part 
VI.D  and  referencing  Part  VI.D  in  Parts 
VI.A  and  VI. B  as  shown  below.  Also,  the 
reporting  addresses  have  been  updated 
in  Part  VI.B.l. 

Part  VI.  Monitoring  and  Reporting 
Requirements 

A.  Monitoring  Requirements 

1.  Limitations  on  Monitoring 
Requirements,  a.  Except  as  required  by 
paragraph  b.,  only  those  facilities  with 
discharges  or  activities  identified  in  Part 
VI.C,  Part  VI.D.  and  Part  XI.  are 
required  to  conduct  sampling  of  their 
storm  water  discharges  associated  with 
industrial  activity.  Monitoring 
requirements  under  Parts  VI.C.  VI.D. 
and  XI.  are  additive.  Facilities  with 
discharges  or  activities  described  in 
more  than  one  monitoring  section  are 
subject  to  all  applicable  monitoring 
requirements  from  each  section. 

b.  The  Director  can  provide  written 
notice  to  any  facility  otherwise  exempt 
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from  the  sampling  requirement*  of  Parts 
VI.C.  VI.D.  and  XI.  that  it  shall  conduct 
discharge  sampling  for  a  specific 
monitoring  frequency  for  specific 
parameters. 

B.  Reporting:  Where  to  Submit 

1.  Location.  Signed  copies  of 
discharge  monitoring  reports  required 
under  Parts  VI.C.  VI.D.,  and  XI., 
individual  permit  applications,  and  all 
other  reports  required  herein,  shall  be 
submitted  to  the  Director  of  the  NPDES 
program  at  the  address  of  the 
appropriate  Regional  Office  listed 
below  For  each  outfall,  one  Discharge 
Monitoring  Report  form  must  be 
submitted  per  storm  event  sampled. 

a.  CT.  MA.  ME.  MH.  RJ.  VT.  EPA, 
Regional  I,  Office  of  Ecosystem 
Protection,  Municipal  Assistance  Unit, 
fFK  Federal  Building.  Boston.  MA 
02203. 

b.  PR.  EPA,  Region  II,  Division  of 
Environmental  Planning  and  Protection 
{2DEPP-WPB).  Storm  Water  Staff,  290 
Broadway,  New  York  NY  10007-1866. 

c.  DE.  DC.  EPA,  Region  III.  Water 
Protection  Division  (3WP30),  841 
Chestnut  Building,  Philadelphia.  PA 
19107. 

d.  FL.  EPA,  Region  IV.  Water 
Management  Division,  Surface  Water 
Permits  Section  (SWPFB),  61  Forsyth 
St..  SW,  Atlanta,  GA  30303-3104. 

e.  NM  (except  see  Regional  IX  for 
Navajo  lands).  TX,  LA  Indian  Country 
hnds:  OK  Indian  Country  lands;  oil  an 
gas  exploration  and  production  related 
industries,  and  pipeline  operations, 
which  are  regulated  by  the  Oklahoma 
Corporation  Commission,  EPA,  Region 
VI,  Enforcement  and  Compliance 
Assurance  Division  (6EN-WC),  EPA  SW 
MSGP,  P.O.  Box  50625,  Dallas,  TX 
75250. 

f.  AZ.  CA.  NV,  Johnson  Atoll,  Guam, 
Midway  Island,  Wake  Island,  the 
Goshute  Reservation  in  UT  aod  NV,  the 
Navajo  Reservation  in  UT.  NM,  and  AZ, 
the  Fort  McDermitt  Reservation  in  OR, 
the  Duck  Valley  Reservation  in  NV  and 
ID,  EPA,  Region  IX,  Water  Management 
Division  (WTR-5),  Storm  Water  Staff,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105. 

g.  AK.  ID  (except  see  Region  DC  for 
Duck  Valley  Reservation  lands),  OR 
(except  see  Region  IX  for  Fort  McDermitt 
Reservation  lands).  WA,  EPA,  Region  X, 
Office  of  Water  {OW-130),  Storm  Water 
Staff,  1200  Sixth  Avenue,  Seattle.  WA 
98101. 


D.  Monitoring  Requirements  for 
Dischargers  Transferring  Permit 
Coverage  to  Multi-Sector  General  Permit 
as  a  Result  of  Expiration  of  Baseline 
Industrial  General  Permit,  and  Other 


Dischar^r^rs  Obtaining  Multi-Sector 
General  Permit  Coverage  After 
September  30,  1997. 

Facilities  transferring  permit  coverage 
to  the  Multi-Sector  Permit  as  a  result  of 
the  expiration  of  the  Baseline  Industrial 
General  Permit,  and  other  dischargers 
(i.e.,  new  dischargers:  existing 
dischargers  formerly  uripermitted  under 
either  an  individually  drafted  NPDES 
permit  or  another  NPDES  general 
permit;  and,  dischargers  transitioning 
industrial  storm  water  discharge  permit 
coverage  from  an  individually  drafted 
NPDES  permit  to  the  Multi-Sector 
Permit)  obtaining  coverage  after 
September  30,  1997,  are  required  to 
monitor  in  accordance  with  the 
applicable  requirements  listed  in  Part 
XI.  during  the  4th  year  of  the  Multi- 
Sector  Permit  (October  1,  1998- 
September  30,  1999).  Snbmittal  of 
Discharge  Monitoring  Report  Forms  (or 
certifications)  reporting  monitoring 
results  are  to  be  postmarked  no  later 
than  March  31,  2000,  and  sent  to  the 
appropriate  EPA  Regional  Office  listed 
in  Part  VI.B. 

Facilities  with  discharges  subfect  to 
numeric  effluent  limitations  that  are 
eligible  for  coverage  (see  Part  V.B.  Part 
XI.A.4.,  Part  XI.C.5.,  Part  XI.D.4.,  Part 
X1.E.4.,  Part  XI.I.4.,  and  Part  XI.0.4.)  are 
to  monitor  and  report  as  required  by  the 
permit. 

Facilities  transitioning  from  the  , 
Baseline  Industrial  General  Permit  to 
the  Multi-Sector  Permit  may  use  their 
most  recent  monitoring  data  submitted 
to  EPA,  on  a  parameter-by-parameter 
basis,  which  was  obtained  through 
Baseline  Permit  monitoring  efforts  to 
compare  with  appropriate  monitoring 
cut-off  concentrations  in  order  to  meet 
the  Multi-Sector  4th  year  monitoring 
requirements  mentioned  above.  This 
provision  is  only  allowable  where  such 
data  represents  current  industrial  storm 
water  discharges  &t)m  a  facility. 
Facilities  with  discharges  subject  to  the 
numeric  effluent  limitations  mentioned 
above  cannot  use  previously  generated 
sampling  data  and  must  conduct 
monitoring  for  the  life  of  the  Multi- 
Sector  Permit  for  those  discharges. 

rV.  Modification  of  Types  of  Facilities 
Covered  by  the  MSGP;  Inclusion  of 
Effluent  Limitations  for  Wet  Deck 
Storage  Areas;  and,  Addition  of  New 
PartXI.AD 

PART  XI— {AMENDED] 

1.  Parts  XI.A.4  and  5  are  amended  to 
include  technology-based  effluent 
limitations  and  monitoring 
requirements  for  non-storm  water 
discharges  from  wet  deck  storage  areas 


as  currently  authorized  under  Part 
XLA.2.a(2)oftheMSGP. 

2.  Part  XI.C.l  is  amended  by  adding 
subsector  I.  which  authorizes  discharges 
from  facilities  within  SIC  Code  283.  The 
existing  Part  XI.C.2  is  deleted  which 
had  not  authorized  discharges  from  SIC 
code  283  facilities.  The  existing  Part 
Xl.C.l.i  is  renumbered  as  Part  XI.C.2. 
Also,  a  clarification  is  added  in  Part 
XI.C.l. h  that  facilities  with  SIC  code 
3952  other  than  those  listed  are  covered 
by  Part  XI.Y. 

3.  Part  XI.D.l.e  is  amended  to  show 
the  appropriate  parts  of  the  permit 
which  provide  coverage  for  storm  water 
discharges  from  petroleum  refineries 
(Part  XI. I.),  oil  recycling  facilities  (Part 
XI.N.),  and  fat  and  oil  rendering 
facilities  (Part  XI.U.). 

4.  Part  XI.E.l  is  amended  to  authorize 
discharges  from  manufacturers  of  the 
following  products:  glass  products  made 
of  purchased  glass  (SIC  code  3231); 
vitreous  china  pkimbing  fixtures,  and 
china  and  earthenware  fittings  and 
bathroom  accessories  (SIC  code  3261), 
lime  (SIC  code  3274),  stone  and  stone 
products  (SIC  code  3281);  abrasive 
products  (SIC  code  3291);  asbestos 
products  (SIC  code  3292),  mineral  wool 
(SIC  code  3296),  and  nonmetallic 
mineral  products  not  elsewhere 
classified  (SIC  code  3299).  Also  die  SIC 
code  exclusions  in  the  existing  Part 
XI.E.l  pertaining  to  SIC  code  3274, 
3281,  3291,3292  and  3296  are  deleted. 

Part  XI.E.S.a  is  modified  to  include 
the  following  categories  of  facilities 
among  those  which  must  conduct 
analytical  monitoring:  Manufacturers  of 
vitreous  china  plumbing  fixtures,  and 
china  and  earthen  ware  fittings  and 
bathroom  accessories  (SIC  code  3261) 
and  lime  (3274).  The  monitoring 
requirements  for  SIC  code  3261  facilities 
are  found  in  Table  E-1  and  the 
requirements  for  SIC  code  3274  facilities 
are  found  in  Table  E-2. 

5.  Part  Xl.I.l.a.  is  amended  to 
authorize  discharges  from  facilities  in 
SIC  code  2911  (petroleum  refineries), 
except  for  discharges  subject  to  effluent 
limitations  guidelines. 

6.  Part  Xl.J.a(l)  is  amended  to 
authorize  mine  dewatering  discharges 
composed  entirely  of  storm  water  or 
ground  water  seepage  from  construction 
sand  and  gravel,  industrial  sand,  and 
crushed  stone  mining  facilities  located 
in  EPA  Regions  II  and  X.  Similar 
revisions  are  made  to  Part  XI. J. 4. a 
(Numeric  Effluent  Limitations)  and  Part 
XI.J.5.b  (Monitoring  and  Reporting 
Requirements).  These  discharges  are 
authorized  in  the  current  MSGP  only  for 
such  facilities  located  in  EPA  Region  VI 
and  for  such  facilities  located  in 
Arizona  in  EPA  Region  IX. 
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7.  Parts  XI.L.l  and  2  are  amended  to 
authorize  discharges  from  open  dumps. 
Similar  language  changes  have  been 
made  in  Part  XI.L.3, 4  and  5  to  include 
applicability  to  open  dumps. 

8.  Part  XI.P.l  is  amended  to  authorize 
discharges  from  facilities  in  SIC  code 
4221-4225  (public  warehousing  and 
storage)  that  do  not  have  vehicle  and 
equipment  maintenance  shops  and/or 
equipment  cleaning  operations  but  have 
areas  (exclusive  of  access  roads  and  rail 
lines)  where  material  handling 
equipment  or  activities,  raw  materials, 
intermediate  products,  final  products, 
waste  materials,  by-products  or 
industrial  machinery  that  are  exposed  to 
storm  water. 

9.  Part  XI.V.l  is  amended  to  authorize 
industrial  storm  water  discharges  from 
facilities  in  SIC  code  31  (except  3111), 
which  covers  manufacturers  of  finished 
leather  and  artificial  leather  products. 

10.  Part  XI.X.l  is  amended  to  clarify 
that  this  sector  authorizes  industrial 
storm  water  discharges  from  all  SIC  27 
facilities. 

11.  Part  Xl.AA.l  is  amended  to  clarify 
that  this  sector  authorizes  industrial 
storm  water  discharges  from  all  SIC  34 
facilities. 

12.  Part  XI. AD.  is  added  to  provide  an 
industrial  sector  for  facilities  which 
meet  the  definition  of  storm  water 
associated  with  industrial  activity  (40 
CFR  122.26(b){14))  and  are  required  by 
the  Director  to  obtain  permit  coverage  in 
accordance  with  40  CFR  122.26(a)(l)(v) 
or  40  CFR  122.26(a)(9)  and 
122.26.(g)(l)(i),  and  can  not  be  classified 
in  another  industrial  section  of  this 
permit  (i.e..  Parts  XI.A-XI.AC). 

The  proposed  revisions  of  the  MSGP 
listed  above  in  PART  XI  (AMENDED), 
items  1  through  12  would  appear  in  the 
modified  MSGP  as  shovra  below: 

Part  XI.  Specific  Requirements  for 
Industrial  Activities 

A.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Timber 
Products  Facilities 


2.  Special  Conditions 

a.  Prohibition  of  Non-Storm  Waster 
Discharges 


(2)  In  addition  to  the  discharges 
described  in  part  III.A.2.,  the  following 
non-storm  water  discharges  may  be 
authorized  by  this  permit  provided  the 
non-storm  water  component  of  the 
discharge  is  in  compliance  with 
paragraph  XI.A.3.a(3)(g)(I)  (Measures 
and  Controls  for  Non-storm  Water 
Discharges]  and  the  effluent  limitations 
described  in  paragraph  XI.A.4.a: 


discharges  &t>m  the  spray  down  of 
lumber  and  wood  product  storage  yards 
where  no  chemical  additives  are  used  in 
the  spray  down  waters  and  no 
chemicals  are  appUed  to  the  wood 
during  storage. 

•  •        •        •        • 

4.  Numeric  Effluent  Limitations 

In  addition  to  the  numeric  effluent 
limitations  described  in  Part  V.B,  the 
following  limitations  shall  be  met  by 
existing  and  new  dischargers. 

a.  Wet  Deck  Storage  Area  Runoff. 
Non-storm  water  discharges  from  areas 
used  for  the  storage  of  logs  where 
waters,  without  chemical  additives,  in 
intentionally  sprayed  or  deposited  on 
logs  to  deter  decay  or  infestation  by 
insects  are  required  to  meet  the 
following  effluent  limitations:  pH  shall 
be  v\rithin  the  range  of  6.0-9.0,  and  there 
will  be  no  discharge  of  debris. 
Chemicals  are  not  allowed  to  be  appUed 
to  the  stored  logs.  The  term  "debris"  is 
defined  as  woody  material  such  as  bark, 
twigs,  branches,  heartwood  or  sapwood 
that  will  not  pass  through  a  2.54  cm  (1 
in.)  diameter  round  opening  and  is 
present  in  the  discharge  from  a  wet  deck 
storage  area.  Dischargers  subject  to  these 
numeric  limitations  must  be  in 
compUance  with  these  limitations 
through  the  duration  of  permit  coverage. 

5.  Monitoring  and  Reporting 
Requirements 

•  •        •        •        • 

d.  Compliance  Monitoring 
Requirements.  Permittees  with  log 
storage  area  spray  water  discharges 
which  are  covered  by  this  permit  must 
monitor  the  discharge  for  the  presence 
of  debris  and  pH  at  least  annually. 
FaciUties  must  report  in  accordance 
with  5.d.(2)  below  (reporting).  In 
addition  to  the  parameters  Usted  above, 
the  permittee  shall  provide  an  estimate 
of  the  total  volume  (in  gallons)  of  the 
discharge  sampled. 

(1)  S^ple  Type.  A  minimum  of  one 
grab  sample  shall  be  taken.  All  samples 
shall  be  collected  from  the  discharge 
point  of  the  wet  deck  storage  area  and 
will  not  be  taken  during  a  storm  water 
event.  The  grab  sample  shall  be  taken 
during  the  first  30  minutes  of  the 
discharge.  If  the  collection  of  a  grab 
sample  during  the  first  30  minutes  is 
impracticable,  a  grab  sample  can  be 
taken  during  the  first  hour  of  the 
discharge,  and  the  discharger  shall 
submit  with  the  monitoring  report  a 
description  of  why  a  grab  sample  during 
the  first  30  minutes  was  impracticable. 

(2)  Reporting.  Permittees  with  log 
storage  area  spray  water  discharges  shall 
submit  monitoring  results,  obtained 
during  the  reporting  period  begiiming 


on  the  effective  date  of  permit 
modification,  on  Discharge  Monitoring 
Report  Form(s)  postmarked  no  later  than 
the  last  day  of  the  following  month  after 
the  date  of  final  permit  modification. 
Signed  copies  of  Discharge  Monitoring 
Reports  shall  be  submitted  to  the 
Director  of  the  NPDES  program  at  the 
address  of  the  appropriate  Regional 
Office  indicated  in  Part  VI.B.  of  this 
permit.  For  each  outfall,  one  signed 
Discharge  Monitoring  Reports  form  shall 
be  submitted  for  each  sampling  event. 

(3)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
piaragraph  (2)  (above),  permittees  with 
discharges  of  log  storage  area  spray 
water  through  a  large  or  medium 
municipal  separate  storm  sewer  system 
(systems  serving  a  population  of 
100,000  or  more)  must  submit  signed 
copies  of  discharge  monitoring  reports 
to  the  operator  of  the  municipal  separate 
storm  sewer  system  in  accordance  with 
the  dates  provided  in  paragraph  5.d.(2) 
(above). 

C.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Chemical 
and  Alhed  Products  Manufacturing 
Facilities 

1 .  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  from  a  fadUty  engaged  in 
manufacturing  the  following  products 
and  generally  described  by  the  SIC  code 
shown: 

*         •         •         •        • 

h.  Ink  and  paints,  including  china 
painting  enamels.  India  ink.  drawing 
ink,  platinum  paints  for  burnt  wood  or 
leather  work,  paints  for  china  painting, 
artists'  paints  and  artists'  water  colors 
(SIC  3952;  limited  to  those  hsted;  for 
others  in  SIC  3952  not  listed  above,  see 
Part  XI.  Y). 

i.  Medicinal  chemicals  and 
pharmaceutical  products,  including  the 
grading  grinding  and  milling  of 
botanicals  (including  SIC  283). 

2.  Co-located  Industrial  Activities. 
When  an  industrial  faciUty,  described 
by  the  above  coverage  provisions  of  this 
section,  has  industrial  activities  being 
conducted  on  site  that  meet  the 
description(s)  of  industrial  activities  in 
another  section(s),  that  industrial 
facility  shall  comply  with  any  and  all 
applicable  monitoring  and  pollution 
prevention  plan  requirements  of  the 
other  section(s)  in  addition  to  all 
applicable  requirements  in  this  section. 
TTie  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  multisector  permit  are  additive  for 
industrial  activities  being  conducted  at 
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the  same  industrial  facility  (co-located 
industrial  activities).  The  operator  of  the 
facility  shall  determine  which  other 
monitoring  and  pollution  prevention 
plan  section(s)  of  this  permit  (if  any)  are 
applicable  to  the  facility. 
•        *        •        *        • 

D.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Asphalt 
Paving  Roofing  Materifils  and  Lubricant 
Manufacturers 

1 .  Discharges  Covered  Under  This 
Section 


e.  Limitations  on  Coverage.  The 
following  storm  water  discharges 
associated  with  industrial  activity  are 
not  authorized  by  this  section  of  the 
permit: 

(1)  Storm  water  discharges  from 
petroleum  refining  facilities,  including 
those  that  manufacture  asphalt  or 
asphalt  products  and  that  are  classified 
as  SIC  code  2911  (see  Fart  Xl.I), 

(2)  Storm  water  discharges  from  oil 
recycling  facilities  (see  Part  XI. N).  and 

(3)  Storm  water  discharges  associated 
with  fats  and  oils  rendering  (see  Part 
XI.U). 


E.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Glass. 
Clay.  Cement.  Concrete,  and  Gypsimi 
Product  Manufacturing  Facilities 

1 .  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
manufacturing  fiat,  pressed,  or  blown 
glass  or  glass  containers;  manufacturing 
hydraulic  cement;  manufacturing  clay 
product  including  tile  and  brick; 
manufacturing  of  pottery  and  porcelain 
electrical  supplies;  manufacturing 
concrete  products;  manufacturing 
gypsum  products;  nonclay  refractories; 
and  grinding  or  otherwise  treating 
minerals  and  earths.  This  section 
generally  includes  the  following  types 
of  manufacturing  operations:  flat  glass. 
(SIC  code  3211);  glass  containers,  (SIC 
code  3221);  pressed  and  blown  glass, 
not  elsewhere  classified.  (SIC  code 
3229);  glass  products  made  of  purchased 
glass  (SIC  code  3231)  where  material 
handling  equipment  or  activities,  raw 
materials,  intermediate  products,  final 
products,  waste  materials,  by-products, 
or  industrial  machinery  are  exposed  to 
storm  water,  hydraulic  cement.  (SIC 
code  3241);  brick  and  structural  clay 
title,  (SIC  code  3251);  ceramic  wall  and 
floor  tile,  (SIC  code  3253);  clay 
refractories,  (SIC  code  3255);  structural 
clay  products  not  elsewhere  classified 
(SIC  code  3259);  vitreous  china 


plumbing  fixtiires,  and  china  and 
earthen  ware  fittings  and  bathroom 
accessories  (SIC  code  3261);  vitreous 
china  table  and  kitchen  articles  (SIC 
code  3262);  fine  earthenware  table  and 
kitchen  articles  (SIC  code  3263); 
porcelain  electrical  supplies,  (SIC  code 
3264);  pattern  products,  (SIC  code 
3269);  concrete  block  and  brick,  (SIC 
code  3271);  concrete  products,  except 
block  and  brick  (SIC  code  3272);  ready- 
mix  concrete  (SIC  code  3273);  lime  (SIC 
code  3274);  gypsum  products.  (SIC  code 
3275);  cut  stone  and  stone  products  (SIC 
code  3281);  abrasive  products  (SIC  code 
3291);  asbestos  products  (SIC  code 
3292);  minerals  and  earths,  ground  or 
otherwise  treated,  (SIC  code  3295); 
mineral  wool  (SIC  code  3296);  nonclay 
refractories  (SIC  code  3297);  and 
nonmetallic  mineral  products  not 
elsewhere  classified  (SIC  code  3299). 


5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
October  1, 1996  lasting  through  to 
September  30,  1997  and  the  period 
beginning  October  1.  1998  lasting 
through  September  30.  1999.  permittees 
that  manufacture  clay  products  and 
concrete  products  and  gypsum  products 
must  monitor  their  storm  water 
discharges  associated  with  industrial 
activity  at  least  quarterly  (4  times  per 
year  during  years  2  and  4)  except  as 
provided  in  paragraphs  5.a.(3) 
(Sampling  Waiver),  5. a. (4) 
(Representative  Discharge),  and  5.a.(5) 
(Alternative  Certification). 

Clay  product  manufacturers  include; 
brick  and  structural  clay  the  tile 
manufacturers  (SIC  code  3251);  ceramic 
wall  and  floor  tile  manufacturers  (SIC 
code  3253).  clay  refractories  (SIC  code 
3255),  manufacturers  of  structural  clay 
products,  not  elsewhere  classified  (SIC 
code  3259),  manufacturers  of  vitreous 
china  table  and  kitchen  articles  (SIC 
code  3232),  manufacturers  of  vitreous 
china  plumbing  fixtures,  and  china  and 
earthen  ware  fittings  and  bathroom 
accessories  (SIC  code  3261), 
manufacturers  of  fine  earthenware  table 
and  kitchen  articles  (SIC  code  3263), 
manufacturers  of  porcelain  electrical 
supplies  (SIC  code  3264),  pottery 
products  (SIC  code  3269),  and  non-clay 
refractories  (3297).  Facilities  with  these 
industrial  activities  must  monitor  for 
the  pollutant  listed  in  Table  E-1 . 

Concrete  and  gypsum  product 
manufacturers  include  concrete  block 
and  brick  manufacturers  (SIC  code 
3271),  concrete  products  manufacturers 
(SIC  code  3272),  ready  mix  concrete 
manufacturers  (SIC  3273),  lime  (3274), 


gypsum  product  manufacturers  (SIC 
3275),  and  manufacturers  of  mineral 
and  earth  products  (SIC  3295).  Facilities 
with  these  industrial  activities  must 
monitor  for  the  pollutants  listed  in 
Table  E-2. 


I.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Oil  and 
Gas  Extraction  Facilities  and  Petroleum 
Refineries 

1.  Discharges  Covered  Under  This 
Section 

(a)  Coverage.  This  section  of  the 
permit  covers  all  existing  point  source 
discharges  of  storm  water  associated 
with  industrial  activity  to  waters  of  the 
United  States  from  oil  and  gas  facilities 
listed  imder  Standard  Industrial 
Classification  (SIC)  Major  Group  13 
which  are  reqtiired  to  be  permitted 
under  40  CFR  122.26(c)(l)(iii).  These 
include  "*  *  •  oil  and  gas  exploration, 
production,  processing,  or  treatment 
operations,  or  transmission  facilities 
that  discharge  storm  water 
contaminated  by  contact  with  or  that 
has  come  into  contact  with  any 
overburden  raw  material,  intermediate 
products,  finished  products,  by- 
products or  waste  products  located  on 
the  site  of  such  operations."  Industries 
in  SIC  Major  Group  1 3  include  the 
extraction  and  production  of  crude  oil, 
natural  gas,  oil  sands  and  shale;  the 
production  of  hydrocarbon  liquids  and 
natural  gas  from  coal;  and  associated  oil 
field  service,  supply  and  repair 
industries.  This  section  also  covers 
petroleimi  refineries  listed  under  SIC 
code  2911.  Contaminated  storm  water 
discharges  from  petroleum  refining  or 
drilling  operations  that  are  subject  to 
nationally  established  BAT  or  BPT 
gtudelines  found  at  40  CFR  419  and  435 
respectively  are  not  included. 

Note  that  areas  eligible  for  coverage  at 
petroleum  refineries  will  be  very  limited 
because  the  term  "contaminated 
runoff,"  as  defined  under  40  CFR 
419.11,  includes  "•  *  "runoff  which 
comes  into  contact  with  any  raw 
material,  intermediate  product,  finished 
product,  by-product  or  waste  product 
located  on  petroleum  refinery 
property."  Areas  at  petroleum  refineries 
which  may  be  eligible  for  permit 
coverage,  provided  discharges  from 
these  areas  are  not  co-mingled  with 
"contaminated  runoff,"  include:  vehicle 
and  equipment  storage,  maintenance 
and  refueling  areas.  Most  areas  at 
refineries  will  not  be  eligible  for 
coverage  including:  raw  material, 
intermediate  product,  by-product,  waste 
material,  chemical,  and  material  storage 
areas;  loading  and  unloading  areas; 
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transmission  pipelines,  and,  processing 
areas. 

*  •        •        •        • 

J.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Mineral 
Mining  and  Processing  Facilities 

1.  Discharges  Covered  Under  This 
Section 

*  •        •        •        • 

a.  Limitations  on  Coverage.  The 
following  storm  water  discharges 
associated  with  industrial  activity  are 
not  authorized  by  this  permit: 

(1)  Storm  water  discharges  associated 
with  industrial  activity  which  are 
subject  to  an  existing  effluent  limitation 
guideline  (40  CFR  part  436),  except 
mine  dewatering  discharges  composed 
entirely  of  storm  water  or  groimd  water 
seepage  from  construction  sand  and 
gravel,  industrial  sand,  and  crushed 
stone  mining  facilities  located  in 
Regions  n,  VI,  X  and  Arizona. 

*  *        *        *        * 

4.  Numeric  Effluent  Limitations. 
Except  as  discussed  in  4a  below,  there 
are  no  additional  numeric  effluent 
limitations  beyond  those  described  in 
Part  V.B.  of  this  permit. 

a.  Regions  II.  VI  and  X,  and  Arizona — 
Construction  Sand  and  Gravel; 
Industrial  Sand,  and  Crushed  Stone 
Mining,  Mine  Dewatering.  Any 
discharge  composed  entirely  of  storm 
water  or  ground  water  seepage  that 
derives  fr'om  mine  dewatering  activities 
at  construction  sand  and  gravel, 
industrial  sand,  or  crushed  stone  mining 
facilities  located  in  Regions  0,  VI,  and 
X,  and  in  Arizona  shall  not  exceed  a 
maximum  concentration  for  any  day  of 
45  mgA.  or  an  average  of  daily  values  for 
30  consecutive  days  of  25  mg/L  Total 
Stispended  Solids  (TSS)  nor  the  6.0  to 
9.0  range  limitation  for  pH.  The 
discharge  from  the  dewatering  activity 
shall  not  be  diluted  with  other  storm 
water  runoff  or  flows  to  meet  this 
limitation.  Dischargers  subject  to  these 
numeric  effluent  limitations  must  be  in 
compliance  with  these  limits  upon 
commencement  of  coverage  and  for  the 
entire  term  of  this  permit. 

*  •        *        *        • 

5.  Monitoring  and  Reporting 
Requirements 

*  *••*- 
d.  Compliance  Monitoring 

Requirements.  Permittees  with 
construction  sand  and  gravel,  industrial 
sand,  and  crushed  stone  mining 
facilities  in  Regions  II,  VI  and  X,  and 
Arizona  that  have  mine  dewatering 
discharges  composed  entirely  of  stoim 
water  or  ground  water  seepage  which 
are  covered  by  this  permit  must  nuuilior 


the  discharge  from  the  dewatering 
activity  for  the  presence  to  TSS  and  pH 
at  least  quarterly  (four  times  per  year). 
Facilities  must  report  in  accordance 
with  5.d(2)  below  (reporting).  In 
addition  to  the  parameters  listed  above, 
the  permittee  shall  provide  the  date  and 
duration  (in  hours)  of  the  storm  event(s) 
sampled;  niinfall  measurements  or 
estimates  (in  inches]  of  the  storm  event 
that  generated  the  sampled  runoff,  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 


L.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Landfills, 
Open  Dumps,  and  Land  Application 
Sites 

1.  Discharges  Covered  Under  This 
Section 

a.  Coverage.  The  requirements  listed 
under  this  section  shall  apply  to  storm 
water  discharges  associated  with 
industrial  activity  from  waste  disposal 
at  landfills,  land  application  sites,  and 
open  dumps  that  receive  or  have 
received  industrial  wastes.  Open  dimips 
are  solid  waste  disposal  units  that  are 
not  in  compliance  with  Sate/Federal 
criteria  established  imder  RCRA  Subtitle 
D.  Landfills,  land  application  sites,  and 
open  dumps  that  have  storm  water 
discharges  from  other  types  of  industrial 
activities  such  as  vehicle  maintenance, 
truck  washing,  and/or  recycling  may  be 
subject  to  additional  requirements 
specified  elsewhere  in  this  permit. 

b.  Limitations.  Storm  water  discharges 
associated  with  industrial  activities 
from  inactive  landfills,  land  application 
sites,  and  open  dumps  occurring  on 
Federal  lands  where  an  operator  cannot 
be  identified  are  ineligible  for  coverage 
imder  this  permit. 

1.  Special  Conditions 

(a)  Prohibition  of  Non-storm  Water 
Discharges.  In  addition  to  the  broad 
non-storm  water  prohibition  in  Part 
m.A  of  this  permit,  the  discharge  of 
leachate  and  vehicle  and  equipment 
washwaters  to  waters  of  the  United 
States  or  a  mimicipal  separate  storm 
sewer  system  is  not  authorized  by  this 
permit.  Operators  with  such  discharges 
must  obtain  coverage  under  a  separate 
NPDES  permit  (other  than  this  permit). 


2.  Storm  Water  Pollution  I*revention 
Plan  Requirements 

b.  Contents  of  Plan.  The  plan  shall 
include,  at  a  minimimi,  the  following 
items: 


(2)  Description  of  Potential  Pollutant 
Sources. 

•  *        •        •        • 

(a)  Drainage. 

(1)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  existing 
structvu^  control  measure  to  reduce 
pollutants  in  storm  water  runoff,  siu^ce 
water  bodies,  locations  of  active  and 
closed  landfill  cells  or  trenches, 
locations  of  active  and  closed  land 
application  areas,  locations  where  open 
dumping  is  occurring  or  has  occurred, 
locations  of  any  known  leachate  springs 
or  other  areas  where  uncontrolled 
leachate  may  commingle  with  nmoff, 
locations  of  any  leachate  collection  and 
handling  systems,  locations  where 
major  spills  or  leaks  identified  under 
Part  XI.L.3.a(2)(c)  (Spills  and  Leaks)  of 
this  permit  have  occurred,  and  locations 
of  the  following  activities  where  such 
activities  are  exposed  to  precipitation: 
fueling  station,  vehicle  and  equipment 
maintenance  and/or  cleaning  areas,  and 
waste  and  other  significant  material 
loading/unloading  and  storage  areas. 
The  map  must  indicate  the  outfall 
locations  and  the  types  of  discharges 
contained  in  the  drsdnage  areas  of  the 
outfalls. 
***** 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources  include  a 
narrative  description  of  potential 
pollutant  sources  associated  with  any  of 
the  following,  providing  they  occur  at 
the  facility:  fertilizer,  herbicide  and 
pesticide  application;  earth/soil  moving; 
waste  hauiing  and  loading/unloading; 
outdoor  storage  of  significant  materials 
including  daily,  interim  and  final  cover 
material  stockpiles  as  well  as  temporary 
waste  storage  areas;  exposure  of  active 
and  inactive  landfill,  land  application, 
or  open  dimiping  areas;  uncontrolled 
leachate  flows:  failure  or  leaks  from 
leachate  collection  and  treatment 
systems;  haul  roads;  and  vehicle 
tracking  of  sediments.  The  description 
shall  specifically  list  any  significant 
potential  sources  of  pollutants  at  the  site 
and  for  each  potential  source,  any 
pollutant  or  pollutant  parameter  (e.g., 
biochemical  oxygen  demand,  etc.)  of 
concern  shall  be  identified. 

•  *        •        *        ♦ 

(3)  Measures  and  Controls. 
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(d)  Inspections — Qualified  facility 
personnel  shall  be  identified  to  inspect 
designated  equipment  and  areas  of  the 
facility  at  appropriate  intervals  specified 
in  the  plan. 

(i)  For  operating  landfills,  open 
dumps,  and  land  application  sites, 
inspections  shall  be  conducted  at  least 
once  every  7  days.  Qualified  personnel 
shall  insjject  areas  of  landfills  and  open 
dumps  that  have  not  yet  been  finally 
stabilized,  active  land  application  areas, 
areas  used  for  storage  of  materials/ 
wastes  that  are  exposed  to  precipitation, 
stabilization  and  stnictxiral  control 
measures,  leachate  collection  and 
treatment  systems,  and  locations  where 
equipment  and  waste  trucks  enter  and 
exit  the  site.  Where  landfill  areas  and 
open  dumps  have  been  finally  stabilized 
and  where  land  appUcation  has  been 
completed,  or  during  seasonal  arid 
periods  in  arid  areas  (areas  with  an 
average  annual  rainfall  of  0  to  10  inches) 
and  semiarid  areas  (areas  with  an 
average  annual  rainfall  of  10  to  20 
inches),  inspections  will  be  conducted 
at  least  once  every  month.  Erosion  and 
sediment  control  measures  shall  be 
observed  to  ensure  they  are  operating 
correctly. 

(ii)  For  inactive  landfills,  open 
dumps,  and  land  application  sites, 
inspections  shall  be  conducted  at  least 
quarterly,  and  qualified  personnel  shall 
inspect:  landfill  or  open  dump 
stabiUzation  and  structural  erosion 
control  measures  and  leachate 
collection  and  treatment  systems,  and 
all  closed  land  application  areas. 

(f)  Record  keeping  and  Internal 
Reporting  Procedures — A  description  of 
incidents  (such  as  spiUs,  or  other 
discharges),  along  with  other 
information  describing  the  quahty  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  documented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan.  LandfiU  and 
open  dump  operators  shall  provide  for 
a  tracking  system  for  the  types  of  wastes 
disposed  of  in  each  cell  or  trench  of  a 
landfill  or  open  dump.  Land  application 
site  operators  shall  track  the  types  and 
quantities  of  wastes  applied  in  specific 
areas. 
*        •        •        •        • 

(h)  Sediment  and  Erosion  Control — 
The  plan  shall  identify  areas  which,  due 
to  topography  activities,  or  other  factors, 
have  a  high  potential  for  significant  soil 
erosion,  and  identify  structural, 
vegetative,  and/ or  stabilization 
measures  to  be  used  to  limit  erosion. 

Landfill  and  open  dump  operators 
shall  provide  for  temporary  stabilization 


of  materials  stockpiled  for  daily, 
intermediate,  and  final  cover. 
Stabilization  practices  to  consider 
include,  but  are  not  limited  to, 
temporary  seeding,  mulching,  and 
placing  geotextiles  on  the  inactive 
portions  of  the  stockpiles. 

Landfill  and  open  dimip  operators 
shall  provide  for  temporary  stabilization 
of  inactive  areas  of  the  landfill  or  open 
dump  which  have  an  intermediate  cover 
but  no  final  cover. 

Landfill  and  open  dump  operators 
shall  provide  for  temporary  stabilization 
of  any  landfill  or  open  dumping  areas 
which  have  received  a  final  cover  until 
vegetation  has  established  itself.  Land 
application  site  operators  shall  also 
stabiUze  areas  where  waste  application 
has  been  completed  until  vegetation  has 
been  established. 


(4)  Comprehensive  Site  Compliance 
Evaluation 

•        •        •        •        • 

(a)  Areas  contributing  to  a  storm  water 
discharge  associated  with  industrial 
activity  at  landfill,  open  dimip  and  land 
application  sites  shall  be  visually 
insjjected  for  evidence  of,  or  the 
potential  for,  pollutants  entering  the 
drainage  system.  Measures  to  reduce 
pollutant  loadings  shall  be  evaluated  to 
determine  whether  they  are  adequate 
and  properly  implemented  in 
accordance  with  the  terms  of  the  permit 
or  whether  additional  control  measures 
are  needed.  Structural  storm  water 
management  measures,  sediment  and 
erosion  control  measures,  and  other 
structural  pollution  prevention 
measures  identified  in  the  plan  shall  be 
observed  to  ensure  that  they  are 
operating  correctly.  A  visual  inspection 
of  equipment  needed  to  implement  the 
plan  such  as  spill  response  equipment, 
shall  be  made. 


5.  Monitoring  and  Reporting 
Requirements 

a.  Analytical  Monitoring 
Requirements.  During  the  period 
October  1. 1996  lasting  through  to 
September  30,  1997  and  the  period 
beginning  October  1,  1998  lasting 
through  September  30, 1999,  permittees 
with  landfill/land  application/open 
dump  sites  must  monitor  their  storm 
water  discharges  associated  with 
industrial  activity  at  least  quarterly  (4 
times  pet  year)  during  years  2  and  4  of 
this  permit  except  as  provided  in 
paragraphs  5. a. (3)  (Sampling  Waiver), 
5.a.{4)  (Representative  Discharge),  and 
5.a.(5)  (Alternative  Certification). 
Landfill/land  application/open  dump 
sites  are  required  to  monitor  their  storm 


water  discharges  for  the  pollutants  of 
concern  listed  in  Table  L-1  below. 
Facilities  must  report  in  accordance 
with  5.b.  (Reporting).  In  addition  to  the 
parameters  listed  in  Table  L-1  below, 
the  permittee  shall  provide:  the  date  and 
duration  (in  hours)  of  the  storm  event(s] 
sampled;  rainfall  measurements  or 
estimates  (in  inches]  of  the  storm  event 
that  generated  the  sampled  runoff;  the 
duration  between  the  storm  event 
sampled  and  the  end  of  the  previous 
measurable  (greater  than  0.1  inch 
rainfall)  storm  event;  and,  an  estimate  of 
the  total  volume  (in  gallons)  of  the 
discharge  sampled. 

Table  L-i  .—Industry  Monitoring 
Requirements 


Pollutants  of  concern 

Cut-off 

corx^nlra- 

tion 

Total  Suspended  SoWs  (TSS) ' 
Total  Recoverabte  Iron'  

lOOmg/L 
I.Omg/L 

^Applicable  to  all  larxlfill,  open  dump,  and 
larxl  application  sites. 

2  Applicable  to  ail  fadlrties  except  MSWLF 
areas  closed  in  accordance  with  40  CFR 
258.60  requirements. 

(1)  Monitoring  Periods.  Landfill/land 
application/open  dump  sites  shall 
monitor  samples  collected  during  the 
sampling  periods  of:  January  through 
March,  April  through  June,  July  through 
September,  and  October  through 
December  for  the  years  specified  in  « 

paragraph  5a.  (above). 
***** 

b.  Reporting.  Permittees  with  landfill/ 
land  application/open  dump  sites  shall 
submit  monitoring  results  for  each 
outfall  associated  with  industrial 
activity  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  monitoring  period 
beginning  October  1,  1996  and  lasting 
through  September  30, 1997  on 
Discharge  Monitoring  Report  Form(s] 
postmarked  no  later  than  the  31st  day  of 
the  month  of  Mart±,  1998.  Monitoring 
results  [or  a  certification  in  accordance 
with  Sections  (3),  (4),  or  (5)  above] 
obtained  during  the  period  beginning 
October  1,  1998  and  lasting  through 
September  30, 1999,  shall  be  submitted 
on  Discharge  Monitoring  Report  Form(s) « 
postmarked  no  later  than  the  31st  day  of 
the  month  of  March  2000.  For  each 
outfall,  one  Discharge  Monitoring 
Report  form  must  be  submitted  per 
storm  event  sampled.  Signed  copies  of 
Discharge  Monitoring  Reports,  or 
alternative  certifications,  shall  be 
submitted  to  the  Director  of  the  NPDES 
program  at  the  address  of  the 
appropriate  EPA  Regional  Office  Usted 
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in  Part  VI.G.  of  the  fact  sheet  for  this 
permit. 

(1)  Additional  Notification.  In 
addition  to  filing  copies  of  discharge 
monitoring  reports  in  accordance  with 
paragraph  l.b.  (above)  landfill/land 
application/open  dump  sites,  with  at 
least  one  storm  water  discharge 
associated  with  industrial  activity 
through  a  large  or  medium  municipal 
separate  storm  sewer  system  (systems 
serving  a  population  of  100,000  or  more) 
must  submit  signed  copies  of  discharge 
monitoring  rep>orts  to  the  operator  of  the 
municipal  separate  storm  sewer  system 
in  accordance  with  the  dates  provided 
in  paragraph  l.b.  (above). 
***** 

P.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Motor 
Freight  Transportation  Facilities, 
Passenger  Transportation  Facilities, 
Petroleum  Bulk  Oil  Stations  and 
Terminals,  Rail  Transportation 
Facilities,  and  United  States  Postal 
Service  Transportation  Facilities 

1.  Discharges  Covered  Under  This 
Section.  Storm  water  discharges  from 
ground  transportation  facilities  and  rail 
transportation  facilities  (generally 
identified  by  Standard  Industrial 
Classification  (SIC)  codes  40,  41,  42.  43, 
and  5171),  that  have  vehicle  and 
equipment  maintenance  shops  (vehicle 
and  equipment  rehabiUtation, 
mechanical  repairs,  painting,  fueling 
and  lubrication)  and/or  equipment 
cleaning  operations  are  eligible  for 
coverage  under  this  section.  Also 
covered  under  this  section  are  facilities 
found  imder  SIC  code  4221-4225 
(pubUc  warehousing  and  storage)  that 
do  not  have  vehicle  and  equipment 
maintenance  shops  and/or  equipment 
cleaning  operations  but  have  areas 
(exclusive  of  access  roads  and  rail  lines) 
where  material  handling  equipment  or 
activities,  raw  materials,  intermediate 
products,  final  products,  waste 
materials,  by-products  or  industrial 
machinery  are  exposed  to  storm  water. 
*        *        •        * 

V.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Textile 
Mills.  Apparel  and  Other  Fabric  Product 
Manufacturing  Facilities,  Leather  and 
Leather  Product  Manufacturing 
Facihties 

1 .  Discharges  Covered  Under  This 
Section.  The  requirements  listed  under 
this  section  shall  apply  to  storm  water 
discharges  from  the  following  activities: 
Textile  Mill  Products,  of  and  regarding 
facihties  and  estabhshments  engaged  in 
the  preparation  of  fiber  and  subsequent 
manufacturing  of  yam,  thread,  braids, 


twine,  and  cordage,  the  manufocturing 
of  broad  woven  fabrics,  narrow  woven 
fabrics,  knit  fabrics,  and  carpets  and 
rugs  from  yam;  processes  involved  in 
the  dyeing  and  finishing  of  fibers^am 
fabrics,  and  knit  apparel;  the  integrated 
manufacturing  of  knit  apparel  and  other 
finished  articles  of  yam;  the 
manufacturing  of  felt  goods  (wool),  lace 
goods,  nonwoven  fabrics;  miscellaneous 
textiles,  and  other  apparel  products 
(generally  described  by  SIC  codes  22 
and  23).  This  section  also  covers 
facilities  engaged  in  manufacturing 
finished  leather  and  artificial  leather 
products  (SIC  31,  except  3111). 

X.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Printing 
and  Publishing  Facilities 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  Usted  imder 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  from  the  following  .types  of 
facilities:  newspaper,  periodical,  and 
book  pubhshing  or  publishing  and 
printing  (SIC  Codes  2711-2731);  book 
printing  (SIC  Code  2732);  miscellaneous 
pubUshing  (SIC  Code  2741);  commercial 
printing,  lithographic  (SIC  Code  2752); 
commercial  printing,  gravure  (SIC  Code 
2754);  commercial  printing,  not 
elsewhere  classified  (SIC  Code  2759); 
manifold  business  forms,  greeting  cards, 
bankbooks,  looseleaf  binders  and 
devices,  bookbinding  and  related  work, 
and  typesetting  (SIC  Codes  2761-2791); 
and,  plate  making  and  related  services 
(SIC  Code  2796). 


AA.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From 
Fabricated  Metal  Products  Industry 

1.  Discharges  Covered  Under  this 
Section.  The  requirements  fisted  under 
this  section  shall  apply  to  storm  water 
discharges  associated  with  industrial 
activity  from  the  fabricated  metals 
industry  Usted  below,  except  for 
electrical  related  industries:  fabricated 
metal  products,  except  machinery  and 
transportation  equipment,  SIC  34,  and 
jewelry,  silverware,  and  plated  ware 
(SIC  Code  391). 


AD.  Storm  Water  Discharges  Associated 
With  Industrial  Activity  From  Non- 
Classified  Facihties 

1.  Discharges  Covered  Under  This 
Section.  The  requirements  of  this 
section  shall  apply  to  all  storm  water 
discharges  associated  with  industrial 
activity  from  faciUties  that:  meet  the 
definition  of  storm  water  associated 


with  industrial  activity  (40  CFR 
122.26(b)(14),  except  for  constmction 
activities  as  defined  under  40  CFR 
122.26(b)(14)(x)).  can  not  be  classified 
in  another  industrial  sector  of  this 
permit  (i.e..  Parts  X1.A-XI.AC),  and  are 
not  excluded  from  permit  coverage 
elsewhere  in  this  permit;  or,  the  Director 
has  designated  as  needing  a  stomi  water 
permit  under  40  122.26(g)(l)(i).  Should 
conditions  at  a  fedUty  covered  by  this 
section  change  and  industrial  activities 
in  another  section(s)  contained  in  XI.A- 
XI. AC  apply,  the  faciUty  shall  comply 
with  any  and  all  appUcable  monitoring 
and  pollution  prevention  plan 
requirements  of  the  other  section(s)  in 
addition  to  those  contained  in  this 
section.  The  monitoring  and  pollution 
prevention  plan  terms  and  conditions  of 
this  pemiit  are  additive  for  industrial 
activities  being  conducted  at  the  same 
industrial  facility  (co-located  industrial 
activities).  The  operator  of  the  faciUty 
shall  determine  which  monitoring  and 
poUution  prevention  plan  section(s)  of 
this  permit  (if  any)  are  appUcable  to  the 
faciUty. 

2.  Special  Conditions 

a.  Prohibition  of  Non-storm  Water 
Discharges.  Other  than  as  provided  in 
use  this  Section  UI.A.  of  this  permit, 
non-storm  water  discharges  are  not 
authorized  by  this  permit 

3.  Storm  Water  PoUution  Prevention 
Plan  Requirements 

a.  Contents  of  Plan.  The  plan  shaU 
include,  at  a  minimum,  the  following 
items: 

(1)  PoUution  Prevention  Team.  Each 
plan  shaU  identify  a  specific  individual 
or  individuals  within  the  faciUty 
organization  as  members  of  a  storm 
water  Pollution  Prevention  Team  that 
are  responsible  for  developing  the  storm 
water  pollution  prevention  plan  and 
assisting  the  faciUty  or  plant  manager  in 
its  implementation,  maintenance,  and 
revision.  The  plan  shall  clearly  identify 
the  responsibiUties  of  each  team 
member.  The  activities  and 
responsibiUties  of  the  team  shall 
address  all  asjjects  of  the  faciUty's  storm 
water  pollution  prevention  plan. 

(2)  Description  of  Potential  Pollutant 
Sources.  Each  plan  shall  provide  a 
description  of  potential  sources  which 
may  reasonably  be  expected  to  add 
significant  amounts  of  pollutants  to 
storm  water  discharges  or  which  may 
result  in  the  discharge  of  pollutants 
during  dry  weather  from  separate  storm 
sewers  draining  the  faciUty.  Each  plan 
shall  identify  all  activities  and 
significant  materials  which  may 
potentially  be  significant  poUutant 
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sources.  Each  plan  shall  include,  at  a 
minimum: 

(a)  Drainage 

(i)  A  site  map  indicating  an  outline  of 
the  portions  of  the  drainage  area  of  each 
storm  water  outfall  that  are  within  the 
facility  boundaries,  each  exisUng 
structural  conLol  measure  to  reduce 
pollutants  in  storm  water  runoff,  surface 
water  bodies,  locations  where 
significant  materials  are  exposed  to 
precipitation,  locations  where  major 
spills  or  leaks  identified  under  Part 
XI.AD.3.a.(2)(c)  (Spills  and  Leaks)  of 
this  permit  have  occurred,  and  the 
locations  of  the  following  activities 
where  such  activities  are  exposed  to 
precipitation:  fueling  stations,  vehicle 
and  equipment  maintenance  and/or 
cleaning  areas,  loading/unloading  areas, 
locations  used  for  the  treatment,  storage 
or  disposal  of  wastes,  liquid  storage 
tanks,  processing  areas  and  storage 
areas.  The  map  must  indicate  the  outfall 
locations  and  the  types  of  discharges 
contained  in  the  drainage  areas  of  the 
outfalls. 

(ii)  For  each  area  of  the  facility  that 
generates  storm  water  discharges 
associated  with  industrial  activity  with 
a  reasonable  potential  for  containing 
significant  amounts  of  pollutants,  a 
prediction  of  the  direction  of  flow,  and 
an  identification  of  the  types  of 
pollutants  which  are  likely  to  be  present 
in  storm  water  discharges  associated 
with  industrial  activity.  Factors  to 
consider  include  the  toxicity  of 
chemical;  quantity  of  chemicals  used, 
produced  or  discharged;  the  likelihood 
of  contact  with  storm  water;  and  history 
of  significant  leaks  or  spills  of  toxic  or 
hazardous  pollutants.  Flows  with  a 
significant  potential  for  causing  erosion 
shall  be  identified. 

(b)  Inventory  of  Exposed  Materials. 
An  inventory  of  the  types  of  materials 
handled  at  the  site  that  potentially  may 
be  exposed  to  precipitation.  Such 
inventory  shall  include  a  narrative 
description  of  significant  materials  that 
have  been  handled,  treated,  stored  or 
disposed  in  a  manner  to  allow  exposure 
to  storm  water  between  the  time  of  3 
years  prior  to  the  date  of  the  submission 
of  a  Notice  of  Intent  (NOI)  to  be  covered 
under  this  permit  and  the  present; 
method  and  location  of  onsite  storage  or 
disposal;  materials  management 
practices  employed  to  minimize  contact 
of  materials  with  storm  water  runoff 
between  the  time  of  3  years  prior  to  the 
date  of  the  submission  of  a  Notice  of 
Intent  (NOI)  to  be  covered  under  this 
permit  and  the  present;  the  location  and 
a  description  of  existing  structural  and 
nonstructural  control  measures  to 
reduce  pollutants  in  storm  water  runoff; 


and  a  description  of  any  treatment  the 
storm  water  receives. 

(c)  Spills  and  Leaks.  A  list  of 
significant  spills  and  significant  leaks  of 
toxic  or  hazardous  pollutants  that 
occurred  at  areas  that  are  exposed  to 
precipitation  or  that  otherwise  drain  to 
a  storm  water  conveyance  at  the  facility 
after  the  date  of  3  years  prior  to  the  date 
of  the  submission  of  a  Notice  of  Intent 
(NOI)  to  be  covered  under  this  permit. 
Such  list  shall  be  updated  as 
appropriate  during  the  term  of  the 
permit. 

(d)  Sampling  Data.  A  summary  of 
existing  discharge  sampling  data 
describing  pollutants  in  storm  water 
discharges  from  the  facility,  including  a 
summary  of  sampling  data  collected 
during  the  term  of  this  permit. 

(e)  Risk  Identification  and  Summary 
of  Potential  Pollutant  Sources.  A 
narrative  description  of  the  potential 
pollutant  sources  from  the  following 
activities:  loading  and  unloading 
operations;  outdoor  storage  activities; 
outdoor  manufacturing  or  processing 
activities;  significant  dust  or  particulate 
generating  processes;  and  onsite  waste 
disposal  practices.  The  description  shall 
specifically  list  any  significant  potential 
source  of  pollutants  at  the  site  and  for 
each  potential  source,  any  pollutant  or 
pollutant  parameter  (e.g.,  biochemical 
oxygen  demand,  etc.)  of  concern  shall 
be  identified. 

(3)  Measures  and  Controls.  Each 
facility  covered  by  this  permit  shall 
develop  a  description  of  storm  water 
management  controls  appropriate  for 
the  facility,  and  implement  such 
controls.  The  appropriateness  and 
priorities  of  controls  in  a  plan  shall 
reflect  identified  potential  sources  of 
pollutants  at  the  facihty.  The 
description  of  storm  water  management 
controls  shall  address  the  following 
minimum  components,  including  a 
schedule  for  implementing  such 
controls. 

(a)  Good  Housekeeping.  Good 
housekeeping  requires  the  maintenance 
of  areas  which  may  contribute 
pollutants  to  storm  water  discharges  in 
a  clean,  orderly  manner. 

(b)  Preventive  Maintenance.  A 
preventive  maintenance  program  shall 
involve  timely  inspection  and 
maintenance  of  storm  water 
management  devices  (e.g.,  cleaning  oil/ 
water  separators,  catch  basins)  as  well 
as  inspecting  and  testing  facility 
equipment  and  systems  to  uncover 
conditions  that  could  cause  breakdowns 
or  failures  resulting  in  discharges  of 
pollutants  to  surface  waters,  and 
ensuring  appropriate  maintenance  of 
such  equipment  and  systems. 


(c)  Spill  Prevention  and  Response 
Procedures.  Areas  where  potential  spills 
which  can  contribute  pollutants  to 
storm  water  discharges  can  occur,  and 
their  accompanying  drainage  points 
shall  be  identified  clearly  in  the  storm 
water  pollution  prevention  plan.  Where 
appropriate,  specifying  material 
handling  procedures,  storage 
requriemetns,  and  use  of  equipment 
such  as  diversion  valves  in  the  plan 
should  be  considered.  Procedures  for 
cleaning  up  spills  shall  be  identified  in 
the  plan  and  made  available  to  the 
appropriate  personnel.  The  necessary 
equipment  to  implement  a  clean  up 
should  be  available  to  personnel. 

(d)  Inspections.  In  addition  to  or  as 
part  of  the  comprehensive  site 
evaluation  required  under  paragraph 
XI.AD.3.a.(4)  of  this  section,  qualified 
facility  persoimel  shall  be  identified  to 
inspect  designated  equipment  and  areas 
of  the  facility  at  appropriate  intervals 
specified  in  the  plan.  A  set  of  tracking 
or  follow-up  procedures  shall  be  used  to 
ensure  that  appropriate  actions  are 
taken  in  response  to  the  inspections. 
Records  of  inspections  shall  be 
maintained. 

(e)  Employee  Training.  Employee 
training  programs  shall  inform 
personnel  responsible  for  implementing 
activities  identified  in  the  storm  water 
pollution  prevention  plan  or  otherwise 
responsible  for  storm  water  management 
at  all  levels  of  responsibility  of  the 
components  and  goals  of  the  storm 
water  pollution  prevention  plan. 
Training  should  address  topics  such  as 
spill  response,  good  housekeeping  and 
material  management  practices.  The 
pollution  prevention  plan  shall  identify 
periodic  dates  for  such  training. 

(f)  Recordkeeping  and  Internal 
Reporting  Procedures.  A  description  of 
incidents  (such  as  spills,  or  other 
discharges),  along  with  other 
information  describing  the  quality  and 
quantity  of  storm  water  discharges  shall 
be  included  in  the  plan  required  under 
this  part.  Inspections  and  maintenance 
activities  shall  be  docmnented  and 
records  of  such  activities  shall  be 
incorporated  into  the  plan. 

(g)  Non-storm  Water  Discharges. 
(i)  The  plan  shall  include  a 

certification  that  the  discharge  has  been 
tested  or  evaluated  for  the  presence  of 
non-storm  water  discharges.  The 
certification  shall  include  the 
identification  of  potential  significant 
sources  of  non-storm  water  at  the  site, 
a  description  of  the  results  of  any  test 
and/or  evaluation  for  the  presence  of 
non-storm  water  discharges,  the 
evaluation  criteria  or  testing  method 
used,  the  date  of  any  testing  and/ or 
evaluation,  and  the  onsite  drainage 
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points  that  were  directly  observed 
dujing  the  test.  Certifications  shall  be 
signed  in  accordance  with  Part  VII. G.  of 
this  permit.  Such  certification  may  not 
be  feasible  if  the  facility  operating  the 
storm  water  discharge  associated  with 
industrial  activity  does  not  have  access 
to  an  outfall,  manhole,  or  other  point  of 
access  to  the  ultimate  conduit  which 
receives  the  discharge.  In  such  cases. 
the  source  identification  section  of  the 
storm  water  pollution  prevention  plan 
shall  indicate  why  the  certification 
required  by  this  part  was  not  feasible, 
along  with  the  identification  of  potential 
significant  sources  of  non-storm  water  at 
the  sit.  A  discharger  that  is  unable  to 
provide  the  certification  required  by  this 
paragraph  must  notify  the  Director  in 
accordance  with  paragraph 
XI.AD.3.a.(3)te)(iii)  (below). 

(ii)  Except  for  flows  from  fire  fighting 
activities,  sources  of  non-storm  water 
listed  in  Part  III.A.2  (Prohibition  of  Non- 
storm  Water  Discharges)  of  this  {>ennit 
that  are  combined  with  storm  water 
discharges  associated  with  industrial 
activity  must  be  identified  in  the  plan. 
The  plan  shall  identify  and  ensure  the 
implementation  of  appropriate  pollution 
prevention  meas\ires  for  the  non-storm 
water  component(s)  of  the  discharge. 

(iii)  Failure  to  Certify.  Any  facility 
that  is  unable  to  provide  the 
certification  reqiured  (testing  for  non- 
storm  water  discharges),  must  notify  the 
Director  180  days  after  submitting  an 
NOI  to  be  covered  by  this  permit.  If  the 
failure  to  certify  is  caused  by  the 
inability  to  perform  adequate  tests  or 
evaluations,  such  notification  shall 
describe:  the  procedure  of  any  test 
conducted  for  the  presence  of  non-storm 
water  discharges;  the  results  of  such  test 
or  other  relevant  observations;  potential 
sources  of  non-storm  water  discharges 
to  the  storm  sewer;  and  why  adequate 
tests  for  such  sewers  were  not  feasible. 
Non-storm  water  discharges  to  waters  of 
the  United  states  which  are  not 
authorized  by  an  NPDES  permit  are 
unlawful,  and  must  be  terminated. 

(h)  Sediment  and  Erosion  Control. 
The  plan  shall  identify  areas  which,  due 
to  topography,  activities,  or  other 
factors,  have  a  high  potential  for 
significant  soil  erosion,  and  identify 
stnictural.  vegetative,  and/or 
stabilization  measures  to  be  used  to 
linut  erosion. 

(i)  Management  of  Runoff.  The  plan 
shall  contain  a  narrative  consideration 
of  the  appropriateness  of  traditional 
storm  water  management  practices 
(practices  other  than  those  which 
control  the  generation  or  source(s)  of 
pollutants)  used  to  divert,  infiltrate, 
reuse,  or  otherwise  manage  storm  water 
runoff  in  a  manner  that  reduces 


pollutants  in  storm  water  discharges 
from  the  site.  The  plan  shall  provide 
that  measures  that  the  permittee 
determines  to  be  reasonable  and 
appropriate  shall  be  implemented  and 
maintained.  The  potential  of  various 
sources  at  the  facility  to  contribute 
pollutants  to  storm  water  discharges 
associated  with  industrial  activity  (see 
paragraph  XI.AD.3.a(2)  of  this  section 
(Description  of  Potential  Pollutant 
Sources)]  shall  be  considered  when 
determining  reasonable  and  appropriate 
measures.  Appropriate  measures  or 
equivalent  measures  may  include: 
vegetative  sales  and  practices,  reuse  of 
collected  storm  water  (such  as  for  a 
process  or  as  an  irrigation  source),  inlet 
controls  (such  as  oil/water  separators), 
snow  management  activities,  infiltration 
devices,  and  wet  detention/retention 
devices. 

(4)  Comprehensive  Site  Compliance 
Evaluation.  Qualified  personnel  shall 
conduct  site  compliance  evaluation 
once  a  year.  Such  evaluation  shall 
provide: 

(a)  Areas  contributing  to  a  storm  water 
discharge  associated  with  industrial 
activity  shall  be  visually  inspected  for 
evidence  of,  or  the  potential  for, 
pollutants  entering  the  drainage  system. 
Measures  to  reduce  pollutant  loadings 
shall  be  evaluated  to  determine  whether 
they  are  adequate  and  properly 
implemented  in  accordance  with  the 
terms  of  the  permit  or  whether 
additional  control  measures  are  needed. 
Structural  storm  water  management 
measures,  sediment  and  erosion  control 
measures,  and  other  structural  pollution 
prevention  measures  identified  in  the 
plan  shall  be  observed  to  ensure  that 
they  are  operating  correctly.  A  visual 
inspection  of  equipment  needed  to 
implement  the  plan,  such  as  spill 
response  equipment,  shall  be  made. 

(d)  Based  on  the  results  of  the 
evaluation,  the  description  of  potential 
pollutant  sources  identified  in  the  plan 
in  accordance  with  paragraph 
XI.AD.3.a.(2)  of  this  section  (Description 
of  Potential  Pollutant  Sources)  and 
pollution  prevention  measures  and 
controls  identified  in  the  plan  in 
accordance  with  paragraph  XI.AD.3.a.(3) 
of  this  section  (Measures  and  Controls) 
shall  be  revised  as  appropriate  within  2 
weeks  of  such  evaluation  and  shall 
provide  for  implementation  of  any 
changes  to  the  plan  in  a  timely  manner, 
but  in  no  case  more  than  12  weeks  after 
the  evaluation. 

(c)  A  report  simunarizing  the  scope  of 
the  inspection,  personnel  making  the 
evaluation,  the  date(s)  of  the  evaluation, 
major  observations  relating  to  the 
implementation  of  the  storm  water 
pollution  prevention  plan,  and  actions 


taken  in  accordance  with  paragraph 
XI.AD.3.a.(4)(b)  (above)  of  the  permit 
shall  be  made  and  retained  as  part  of  the 
storm  water  pollution  prevention  plan 
for  at  least  3  years  from  the  date  of  the 
evaluation.  TTie  report  shall  identify  any 
incidents  of  noncompliance.  Where  a 
report  does  not  identify  any  incidents  of 
noncompUance.  the  report  shall  contain 
a  certification  that  the  facility  is  in 
compliance  wiih  the  storm  water 
I>ollution  prevention  plan  and  this 
permit.  The  report  shall  be  signed  in 
accordance  with  Part  Vn.G.  (Signatory 
Requirements)  of  this  permit. 

(d)  Where  compbance  evaluation 
schedules  overlap  with  inspections 
required  under  3.a.(3)(d),  the 
compliance  evtduation  may  be 
conducted  in  place  of  one  such 
inspection. 

4.  Numeric  Effluent  Limitations. 
There  are  no  additional  numeric 
effluent  limitations  beyond  those 
described  in  Part  V.B  of  this  permit. 

5.  Monitoring  and  Reporting 
Requirements  ^ 

(a)  Monitoring  Requirements. 

(1)  Quarterly  Visual  Examination  of 
Storm  Water  Quality.  Facilities  shall 
pwrform  and  document  a  visual 
examination  of  a  storm  water  discharge 
associated  with  industrial  activity  from 
each  outfall,  except  discharges 
exempted  below.  The  examination  must 
be  made  at  least  once  in  each  designated 
period  (described  in  (a),  below]  during 
daylight  hours  unless  there  is 
insufficient  rainfall  or  snow  melt  to 
produce  a  runoff  event. 

(a)  Examinations  shall  be  conducted 
in  each  of  the  following  periods  for  the 
purposes  of  visually  inspecting  storm 
water  quality  associated  with  storm 
water  runoff  or  snow  meh:  January 
through  March;  April  through  Jime;  July 
through  September;  and  October 
through  December. 

(b)  Examinations  shall  be  made  of 
samples  collected  within  the  first  30 
minutes  (or  as  soon  thereafter  as 
practical,  but  not  to  exceed  one  hour)  of 
when  the  runoff  or  snowmelt  begins 
discharging.  The  examinations  shall 
document  observations  of  color,  odor, 
clarity,  floating  solids,  settled  sohds. 
suspended  solids,  foam,  oil  sheen,  and 
other  obvious  indicators  of  storm  water 
pollution.  The  examination  must  be 
conducted  in  a  well  lit  area.  No 
analytical  tests  are  required  to  be 
performed  on  the  samples.  All  such 
samples  shall  be  collected  from  the 
discharge  resulting  from  a  storm  event 
that  is  greater  than  0.1  inches  in 
magnitude  and  that  occurs  at  least  72 
hours  from  the  previously  measurable 
(greater  than  0.1  inch  rainfall)  storm 
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event.  Whenever  practicable  the  same 
individual  will  carry  out  the  collection 
and  examination  of  discharges  for  the 
hfe  of  the  permit. 

(c)  Visual  examination  reports  must 
be  maintained  onsite  in  the  pollution 
prevention  plan.  The  report  shall 
include  the  examination  date  and  time, 
examination  personnel,  the  nature  of  the 
discharge  (i.e.,  runoff  or  snow  melt), 
visual  quality  of  the  storm  water 
discharge  (including  observations  of 
color,  odor,  clarity,  floating  solids, 
settled  sohds,  suspended  solids,  foam, 
oil  sheen,  and  other  obvious  indicators 
of  storm  water  pollution),  and  probable 
sources  of  any  observed  storm  water 
contamination. 

(d)  When  a  facihty  has  two  or  more 
outfalls  that,  based  on  a  consideration  of 
industrial  activity,  significant  materials, 
and  management  practices  and  activities 
within  txie  area  drained  by  the  outfall, 
the  permittee  reasonably  believes 
discharge  substantially  identical 
effluents,  the  permittee  may  collect  a 
sample  of  effluent  of  one  of  such 
outfalls  and  report  that  the  observatioi>^ 
data  also  applies  to  the  substantially 
identical  outfalls  provided  that  the 
permittee  includes  in  the  storm  water 
pollution  prevention  plan  a  description 
of  the  location  of  the  outfalls  and 
explaining  in  detail  why  the  outfalls  are 
expected  to  discharge  substantially 
identical  effluents.  In  addition,  for  each 
outfall  that  the  permittee  believes  is 
representative,  an  estimate  of  the  size  of 
the  drainage  area  (in  square  feet)  and  an 
estimate  of  the  runoff  coefficient  of  the 
drainage  area  (eg  .  low  (under  40 
percent),  medium  (40  to  65  percent),  or 
high  (above  65  percent)]  shall  be 
provided  in  the  plan. 

(e)  When  a  discharger  is  unable  to 
collect  samples  over  the  course  of  the 
monitoring  period  as  a  result  of  adverse 
climatic  conditions,  the  discharger  must 
document  the  reason  for  not  performing 
the  visual  examination  and  retain  this 
documentation  onsite  with  the  records 
of  the  visual  examination.  Adverse 
weather  conditions  which  may  prohibit 
the  collection  of  samples  include 
weather  conditions  that  create 
dangerous  conditions  for  personnel 
(such  as  local  flooding,  high  winds, 
hurricane,  tornadoes,  electncal  storms. 
etc.)  or  otherwise  make  the  collection  of 
a  sample  impracticable  (drought, 
extended  frozen  conditions,  etc.). 

(f)  When  a  discharger  is  unable  to 
conduct  visual  storm  water 
examinations  at  an  inactive  and 
unstaffed  site,  the  operator  of  the  facility 
may  exercise  a  waiver  of  the  monitoring 
requirement  as  long  as  the  facility 
remains  inactive  and  unstaffed.  The 
facihty  must  maintain  a  certification 


with  the  pollution  prevention  plan 
stating  that  the  site  is  inactive  and 
unstaffed  so  that  performing  visual 
examinations  during  a  qualifying  event 
is  not  feasible. 
•        •        •        •       .  • 

This  permit  modification  shall 
become  effective  on  (leave  blank). 

Region  I 

Signed  this th  day  of 

David  Fierr«, 

Office  of  Ecosystem  Protection  Director. 


Areas  Of  coverage 

Permit  No. 

Connecticut  Federal  Indian 

CTH05-##F 

ReservatKXis 

Maine    

MER05-### 

Federal  Indian  Reservations 

MER05'##F 

Massachusetts  

MAR05'»«« 

Federal  Indian  Reservations 

MAR05*»#F 

New  Hampsh»fe    

NHR06*»*« 

Federal  Indian  Reservatior« 

NHR05*»#F 

Rhode  Island  Federal  Inrtan 
Reservations 

Vermont  Federal  Indian  Res- 
ervations 

Vermont  Federal  Facilities  ... 


RIR05'»#F 

VTR05*##F 

VrTROS'iWF 


Region  n 

Signed  this . 


th  day  of 


Kathleen  C.  Callahan, 

Division  of  Environmental  Planning  and 


Protection  Director. 


Areas  of  coverage 

Permit  No. 

Puerto  Rico 

PRR05*#«« 

Federal  Facilities  „ 

PRR05-##F 

Region  III 

Signed  this . 


th  day  of 


Alvin  R.  Mwris, 

Water  Protection  Division  Director. 


Areas  of  coverage 

Permit  No. 

Disthct  of  Coiumt)ia _ 

Federal  Facilities  

DCR05'#»# 
DCR05'##F 

Delaware  Federal  Facilities  .... 

DER05-##F 

Region  IV: 

Signed  this . 


,  th  day  of 


Rotwrt  F.  McGhee, 

Water  Management  Division  Director. 

Areas  of  coverage 

Permit  No. 

Florida 

FLR05*### 

Federal  Indian  Reservations  ... 

FLR05*##F 

Region  VI 

Signed  this th  day  of 


William  B.  Hathaway, 

Water  Quality  Protection  Division  Director. 


Areas  of  coverage 

Permit  No. 

Louisiana  Federal  Indian  Res- 

LAR05*##F 

ervations. 

New  Mexico 

NMP05*#*i 

Federal  Indian  Reservations 

NMR05*##F 

(except  Navajo  and  Ute 

Mountain  Ute  Reservation 

lands). 

Oklahoma: 

Federal  \namn  Reservations 

OKR05*##F 

Oil  and  gas  exploration  and 

OKR05*### 

production  related  indus- 

tries and  pipeline  indus- 

tries thai  are  regulated  by 

ttie  Oklahoma  Cotpora- 

tion  Commission. 

Texas  

TXROS'm 

Federal  Indian  Reservatiom  .. 

TXR05*##F 

Regi«nIX 

Signed  this 


.th  day  of 


Felicia  Marcus, 
Regional  Administrator 


Areas  of  coverage 

Permit  No. 

Arizona  

AZR06*### 

Federal  Indian  Reservations 

AZR05*»#F 

Federal  Facilities  

AZR05*##F 

California: 

Federal  Indian  Reservations 

CAR05*»#F 

Guam 

GUfl05*### 

Idaho: 

Duck  Valley  Reservation  .... 

NVR05*»«F 

Nevada  Federal  Indian  Res- 

NVR05*##F 

ervatk)ns. 

New  Mexico: 

Navaio  Reservation     

AZR05*»#F 

Oregon: 

Fort  McDermitt  Reservation 

NVR05*##F 

Utah: 

Goshute  Reservation 

NVR05*##F 

Navaio  Reservation  

AZR05*##F 

Johnston  Atoll 

JAR05**#« 

Federal  Facilities  — 

JAR05'##F 

Midway  Island  and  Wake  Is- 

K^WR05*### 

land. 

Federal  Facilities  

MWR05'*«F 

Region  X 

Signed  this th  day  of 

Philip  G.  Millam, 

Office  of  Water  Director. 


Areas  of  coverage 


Alaska  

Alaska  Federal  Indian  Res- 
ervations. 

Idaho  

Federal  Indian  Reservatk>ns 
(except  Duck  Valley  Res- 
ervation lands). 
Federal  facilities 


Permit  No. 


AKR05*### 
AKR05*##F 

IDR05*### 
IDR05*##F 


IDR05*»«F 
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Areas  of  coverage 


Permit  No. 


4- 


Oregon  Federal  Indian  Res-        ORR05'##F 

ervations  (except  for  Fort 

McDermitt  Reservation 

lands). 
Washington  Federal  Indian  WAR05"»#F 

Reservations 
Washinqton  Tederai  Facilities      WAR05*##F 

BILUNG  CODE  6660-60-^ 
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Notka  or  hittnt  (NM)  Par  BtarM  Walar 
To  I 


•APonnSS10> 

AsaodatadWMi 


IndttoMol  ActtvMy 


Wtw  Huat  P«*  A  NaOca  Of  Mant  (NOI)  Porm 

Fodoral  l*w  at  40  CFR  Part  122  prohMa  poait  louroa  daohaiga*  of  Momi  walar 
aaaodalad  with  nduathal  aetivily  to  a  watar  bady(iaa)  of  Sia  US  ailhoul  a  Naliinal 
PoMMOiaehaigaENniinailonSyalom  (NPOES)  pannt  Tha  oparatoi  of  an  mduabtal 
•etivJIy  thai  hat  weh  i  alonn  walar  diaeharga  muat  Mbnvii  a  NOI  to  oMwi  ceyaiaga 
wtfara  NPOES  StonnWMBrGonaralParmit  if  you  hava  quotfon*  about  whathsr  you 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  586 
[Docket  No.  FR-382a-F-03] 
RIN  2506-AB72 

Base  Closure  Community 
Redevelopment  and  Homeless 
Assistance 

AG£f4CY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  Department  of  Housing 
and  Urban  Development  (HUD). 
ACTION:  Final  nile. 


summary:  This  rule  amends  the 
Revitalizing  Base  Closure  Communities 
and  Community  Assistance — 
Community  Redevelopment  and 
Homeless  Assistance  interim  regulation 
of  the  Department  of  Housing  and  Urban 
Development  published  on  August  17, 
1995  The  Department  of  Defense  (DoDl 
made  an  identical  publication  on 
August  8.  1995.  It  establishes  policies 
and  procedures,  developed  by  both  DoD 
and  HUD,  to  take  into  account  Section 
2838  of  the  National  Defense 
Authorization  Act  for  FY  96  and 
comments  received  from  the  public  on 
the  interim  rule. 

DATES:  Effective:  August  11,  1997. 
FOR  FURTHER  INFORMATKW  COffTACT:  Bill 
Poythress,  Base  Redevelopment  Team. 
Office  of  the  Assistant  Secretary  for 
Community  Plarming  and  Development, 
Department  of  Housing  and  Urban 
Development,  75  Spring  Street,  SW, 
Atlanta.  GA  30303-3388,  (404)  331- 
5001,  ext.  2546,  or,  TTY  number  for 
hearing  and  speech-impaired,  1-800- 
877-8391.  or  Patrick  O'Brien,  Base 
Closure  and  Community  Reinvestment 
Office,  Department  of  Defense,  400 
Army  Navy  Drive.  Suite  200,  Arlington. 
VA  22202,  (703)  604-5844  (except  for 
the  800  number,  these  telephone 
numt)ers  are  not  toll-free). 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History  and  Background 
Information 

DoD  and  HUD  published  interim  final 
rules  on  August  8,  1995,  (60  FR  40277) 
and  August  17,  1995,  (60  FR  42972), 
respectively,  implementing  the  Base 
Closure  Community  Redevelopment  and 
Homeless  Assistance  Act,  Public  Law 
103-421,  (the  "Redevelopment  Act"). 
Public  comments  were  accepted  until 
Octol)er  16, 1995.  Comments  were 
received  from  six  different  sources 
including  State  and  local  entities  and 
non-profit  organizations. 

On  February  10,  1996,  the  President 
signed  the  National  Defense 


Authorization  Act  for  FY  96  (Public  Uw 
104-106)  which,  in  section  2838, 
amended  the  Redevelopment  Act.  This 
final  rule  addresses  both  the  comments 
received  on  the  interim  rules  during  the 
public  comment  period,  and  the 
amendments  to  the  Redevelopment  Act 
contained  in  Public  Law  104-106. 
HUD's  final  rule  is  identical  to  DoD's 
final  rule,  published  on  July  1.  1997  (62 
FR  35343).  Readers  are  referred  to  the 
preamble  of  the  DoD  final  rule  for  a  full 
discussion  of  the  public  comments  and 
statutory  changes  that  affect  this  rule. 

Extent  of  Changes  to  the  Rule 

DoD  and  HUD  believe  that  the  process 
created  in  the  interim  final  rule  requires 
few  changes  as  evidenced  by  the  limited 
number  of  comments  received  on  the 
rule,  the  ease  with  which  LRAs  have 
been  complying  with  the  requirements 
set  out  in  the  rule,  and  most 
importantly,  by  the  content  of  the 
applications  that  have  been  submitted  to 
HUD  for  approval.  The  redevelopment 
plans  contained  in  the  applications  that 
have  been  submitted  have,  for  the  most 
part,  balanced  the  economic 
redevelopment  and  other  development 
needs  of  the  communities  in  the  vicinity 
of  the  installation  with  the  needs  of  the 
homeless  in  those  communities  in  an 
appropriate  maiuier.  As  a  result, 
extensive  changes  based  on  public 
comments  have  not  been  made. 
However,  changes  stenuning  from  the 
recent  amendments  to  the 
Redevelopment  Act  have  been 
incorporated. 

HUD's  Review  Process 

Since  the  publication  of  the  interim 
final  rule,  the  area  that  has  raised  the 
most  questions  has  been  the  process 
HUD  uses  to  review  applications.  In 
accordance  with  the  procedures 
outlined  in  the  Redevelopment  Act.  the 
LRA  must  submit  to  HUD  and  DoD  an 
application  which  includes  a  copy  of 
the  redevelopment  plan  and  a  homeless 
assistance  submission.  HUD  reviews 
these  applications  and  notifies  DoD  and 
the  LRA  of  its  findings.  The  review 
criteria  used  by  HUD  are  outlined  in 
§  586.35(b)  of  this  rule. 

To  help  facilitate  the  completion  of 
approvable  applications.  HUD  works 
with  LRAs,  the  affected  conmiunities, 
and  representatives  of  the  homeless 
throughout  the  development  of  the 
redevelopment  plan  and  application. 
HUD  is  available  to  provide  assistance 
to  LRAs  throughout  the  planning 
process.  Such  assistance  includes 
attending  LRA  workshops  held  under 
§  586.20(c)(3)  and  meeting  with  LRAs  at 
their  request  to  discuss  specific  issues. 


HUD  must  receive  the  LRA's 
application  no  later  than  270  days  from 
the  deadline  for  receipt  of  notices  of 
interest.  HUD's  headquarters  Base 
Redevelopment  Team,  and  the  local 
HUD  Field  Office  will  jointly  review  the 
applications  and  approve  or  disapprove 
the  LRA's  submission.  This  evaluation 
includes  a  completeness  review  to 
determine  if  all  the  required  elements 
have  been  submitted  by  the  LRA.  The 
HUD  Field  Office  will  contact  the  LRA 
regarding  any  elements  that  were 
omitted.  Next,  HUD  evaluates  if  the 
redevelopment  plan  balances  the 
economic  redevelopment  and  other 
development  needs  of  the  communities 
in  the  vicinity  of  the  installation  with 
the  needs  of  the  homeless  in  those 
communities  in  an  appropriate  manner. 
Finally,  HUD  evaluates  the  legally 
binding  agreements  to  ensure  that  the 
terms  and  conditions  are  clearly 
articulated. 

To  assist  LilAs  with  completing  their 
applications  and  to  provide  more 
information  to  interested  parties  about 
the  Redevelopment  Act  process, 
including  HUD's  review  process.  HUD 
has  developed  a  publication  called  the 
"Guidebook  on  Military  Base  Reuse  and 
Homeless  Assistance."  To  obtain  a  copy 
write  the  Department  of  Housing  and 
Urban  Development,  Base 
Redevelopment  Team,  75  Spring  Street, 
SW,  Atianta,  GA  30303-3388  or  call 
(404)  331-5001  X2546.  The  Guidebook 
is  also  available  on  the  World  Wide  Web 
at:  http://www.hud.gov/cpd/milbase. 

I.  Findings  and  Certifications 


Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  §§  586.20 
and  586.30  of  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  and  assigned  OMB 
control  number  2506-0154.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  the 
collection  displays  a  valid  control 
number. 

Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  local  and  tribal 
governments  and  the  private  sector. 
This  rule  does  not  impose  any  Federal 
mandates  on  any  State,  local  or  tribal 
governments  or  the  private  sector  within 
the  meaning  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 
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Impact  on  the  Environment 

For  the  interim  rule  published  for  this 
part.  HUD  made  a  Finding  of  No 
Significant  Impact  with  respect  to  the 
environment  in  accordance  with  HUD 
regulations  in  24  CFR  part  50,  which 
implement  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969.  42  U.S.C.  4332.  The  changes  made 
in  the  text  of  the  final  rule  do  not 
substantively  affect  the  Finding  of  No 
Significant  Impact  prepared  for  the 
interim  nde,  and  it  remains  applicable. 
That  Finding  of  No  Significant  Impact  is 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  in  the  Office  of  the  Rules 
Docket  Clerk,  Room  10276,  451  Seventh 
Street,  S.W.,  Washington,  D.C.  20410. 

Executive  Order  13045,  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  rule  will  not  pose  an 
environmental  health  risk  or  safety  risk 
on  children. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  only  states  the  Department's 
criteria  and  procedures  for  reviewing 
applications  submitted  by  local 
redevelopment  authorities  (LRAs). 

Federalism  Impact 

The  General  Counsel  of  HUD,  as  the 
Designated  Official  under  Executive 
Order  12612,  Federalism,  has 
determined  that  the  policies  contained 
in  this  rule  would  not  have  any  impact 
under  the  Order.  The  rule  states  HUD's 
review  criteria  and  procedures  for 
reviewing  applications  submitted  by  the 
LRA  for  balancing  homeless, 
community  and  economic 
redevelopment  and  other  development 
needs  of  the  communities  in  the  vicinity 
of  the  installation. 

List  of  Subjects  in  24  CFR  Part  586 

Government  property.  Homeless. 
Housing.  Intergovernmental  relations. 
Surplus  government  property. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  part  586  of  tide  24  of 
the  Code  of  Federal  Regulations  is 
revised  to  read  as  follows: 


PART  586— REVITAUZING  BASE 
CLOSURE  COMMUNITIES  AND 
COMMUNITY  ASSISTANCE- 
COMMUNITY  REDEVELOPMENT  AND 
HOMELE^  ASSISTANCE 

586.1     Piirpose. 

586.5    Definitions. 

586.10    Applicability. 

586.15    Waivers  and  extensickos  of 

deadlines. 
586.20    Overview  of  the  process. 
586.25    HUD's  negotiations  and 
consultations  with  the  LRA. 
586.30    LRA  application. 
586.35    HUD's  review  of  the  application. 
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§586.1    Purpose. 

This  part  implements  the  Base 
Closure  Commimity  Redevelopment  and 
Homeless  Assistance  Act,  as  amended 
(10  U.S.C.  2687  note),  which  instituted 
a  new  communitj-based  process  for 
addressing  the  needs  of  the  homeless  at 
base  closure  and  realignment  sites.  In 
this  process,  Local  Redevelopment 
Authorities  (LRAs)  identify  interest 
from  homeless  providers  in  installation 
property  and  develop  a  redevelopment 
plan  for  the  installation  that  balances 
the  economic  redevelopment  and  other 
development  needs  of  the  communities 
in  the  vicinity  of  the  installation  with 
the  needs  of  the  homeless  in  those 
communities.  The  Department  of 
Housing  and  Urban  Development  (HUD) 
reviews  the  LRA's  plan  to  see  that  an 
appropriate  balance  is  achieved.  This 
f)art  also  implements  the  process  for 
identifying  interest  from  State  and  local 
entities  for  property  under  a  public 
benefit  transfer.  The  LRA  is  responsible 
for  concurrenUy  identifying  interest 
from  homeless  providers  and  State  and 
local  entities  interested  in  property 
under  a  public  benefit  transfer. 

§586.5    Definitions. 

As  used  in  this  part: 

CERCLA.  Comprehensive 
Environmental  Response. 
Compensation,  and  Liabilify  Act  (42 
U.S.C.  9601  et  seq.). 

Communities  in  the  vicinity  of  the 
installation.  The  communities  that 
constitute  the  political  jurisdictions 
(other  than  the  State  in  which  the 
installation  is  located)  that  comprise  the 
LRA  for  the  installation.  If  no  LRA  is 
formed  at  the  local  level,  and  the  State 
is  serving  in  that  capacity,  the 
communities  in  the  vicinity  of  the 
installation  are  deemed  to  be  those 
political  jurisdiction(s)  (other  than  the 


State)  in  which  the  installation  is 
located. 

Consolidated  Plan.  The  plan  prepared 
in  accordance  with  the  requirements  of 
24  CFR  part  91. 

Continuum  of  care  system. 

(1)  A  comprehensive  homeless 
assistance  system  that  includes: 

(i)  A  system  of  outreach  and 
assessment  for  determining  the  needs 
and  condition  of  an  individual  or  family 
who  is  homeless,  or  whether  assistance 
is  necessary  to  prevent  an  individual  or 
family  fit)m  becoming  homeless; 

(ii)  Emergency  shelters  with 
appropriate  supportive  services  to  help 
ensure  that  homeless  individuals  and 
families  receive  adequate  emergency 
shelter  and  referral  to  necessary  service 
providers  or  housing  finders; 

(iii)  Transitional  housing  with 
appropriate  supportive  services  to  help 
those  homeless  individuals  and  families 
who  are  not  prepared  to  make  the 
transition  to  independent  living; 

(iv)  Housing  with  or  without 
supportive  services  that  has  no 
established  limitation  on  the  amount  of 
time  of  residence  to  help  meet  long-term 
needs  of  homeless  individuals  and 
families;  and 

(v)  Any  other  activity  that  clearly 
meets  an  identified  need  of  the 
homeless  and  fills  a  gap  in  the 
continuum  of  care. 

(2)  Supportive  services  are  services 
that  enable  homeless  persons  and 
families  to  move  through  the  continuum 
of  care  toward  independent  living. 
These  services  include,  but  are  not 
limited  to.  case  management,  housing 
counseling,  job  training  and  placement, 
primary  health  care,  mental  health 
services,  substance  abuse  treatment, 
child  care,  transportation,  emergency 
food  and  clothing,  family  violence 
services,  education  services,  moving 
services,  assistance  in  obtaining 

enti dements,  and  referral  to  veterans 
services  and  legal  services. 

Day.  One  calendar  day  including 
weekends  and  holidays. 

DoD.  Department  of  Defense. 

HHS.  Department  of  Health  end 
Human  Services. 

Homeless  person.  (1)  An  individual  or 
family  who  lacks  a  fixed,  regular,  and 
adequate  nighttime  residence:  and 

(2)  An  individual  or  family  who  has 
a  primary  nighttime  residence  that  is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations 
(including  welfare  hotels,  congregate 
shelters  and  transitional  housing  for  the 
mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals 
intended  to  be  institutionalized;  or 
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(iii)  A  public  or  private  place  not 
designed  for,  or  ordinarily  used  as.  a 
regular  sleeping  accommodation  for 
human  beings. 

(3)  This  term  does  not  include  any 
individual  imprisoned  or  otherwise 
detained  under  an  Act  of  the  Congress 
or  a  State  law. 

HUD.  Department  of  Housing  and 
Urban  Development. 

Installation.  A  base,  camp,  post, 
station,  yard,  center,  homeport  facility 
for  any  ship  or  other  activity  under  the 
jurisdiction  of  DoD,  including  any 
leased  facility,  that  is  approved  for 
closure  or  realignment  under  the  Base 
Closure  and  Realignment  Act  of  1988 
(Pub.  L.  100-526),  as  amended,  or  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990  (Pub.  L.  101-510),  as 
amended  (both  at  10  U.S.C.  2687.  note). 
Local  redevelopment  authority  (LRA). 
Any  authority  or  instrumentality 
established  by  State  or  local  government 
and  recognized  by  the  Secretary  of 
Defense,  through  the  Office  of  Economic 
Adjustment,  as  the  entity  responsible  for 
developing  the  redevelopment  plan 
with  respect  to  the  installation  or  for 
directing  implementation  of  the  plan. 

NEPA.  National  EnvironmentaJ  Policy 
Act  of  1969  (42  U.S.C.  4320). 

OEA.  Office  of  Economic  Adjustment. 
Department  of  Defense. 

Private  nonprofit  organization.  An 
organization,  no  part  of  the  net  earnings 
of  which  inures  to  the  benefit  of  any 
member,  founder,  contributor,  or 
individual;  that  has  a  voluntary  board; 
that  has  an  accounting  system  or  has 
designated  an  entity  that  will  maintain 
a  functioning  accounting  system  for  the 
organization  in  accordance  with 
generally  accepted  accounting 
procedures;  and  that  practices 
nondiscrimination  in  the  provision  of 
assistance. 

Public  benefit  transfer.  The  transfer  of 
surplus  military  property  for  a  specified 
public  purpose  at  up  to  a  100  percent 
discount  in  accordance  with  40  U.S.C. 
471  et  seq..  or  49  U.S.C.  47151-47153. 
Redevelopment  plan.  A  plan  that  is 
agreed  to  by  the  LRA  with  respect  to  the 
iiistallation  and  provides  for  the  reuse 
or  redevelopment  of  the  real  property 
and  personal  property  of  the  installation 
that  is  available  for  such  reuse  and 
redevelopment  as  a  result  of  the  closiue 
of  the  installation. 

Representative(s)  of  the  homeless.  A 
State  or  local  government  agency  or 
private  nonprofit  organization, 
including  a  homeless  assistance 
planning  board,  that  provides  or 
proposes  to  provide  services  to  the 
homeless. 

Substantially  equivalent.  Property 
that  is  functionally  suitable  to  substitute 


for  property  referred  to  in  an  approved 
Title  V  application.  For  example,  if  the 
representative  of  the  homeless  had  an 
approved  Title  V  application ^or  a 
building  that  would  accommodate  100 
homeless  persons  in  an  emergency 
shelter,  the  replacement  facility  would 
also  have  to  accommodate  100  at  a 
comparable  cost  for  renovation. 

Substantially  equivalent  funding. 
Sufficient  funding  to  acquire  a 
substantially  equivalent  facility. 

Surplus  property.  Any  excess 
property  not  required  for  the  needs  and 
the  discharge  of  the  responsibilities  of 
all  Federal  Agencies.  Authority  to  make 
this  determination,  after  screening  with 
all  Federal  Agencies,  rests  with  the 
Military  Departments. 

Title  V.  Title  V  of  the  Stewart  B. 
McKiimey  Homeless  Assistance  Act  of 
1987  (42  U.S.C  11411)  as  amended  by 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  1994  (Pub.  L.  103-160). 

Urban  county.  A  county  within  a 
metropolitan  area  as  defined  at  24  CFR 
570.3. 

§586.10    Appllcabiilty. 

(a)  General.  This  part  applies  to  all 
installations  that  are  approved  for 
closure/realignment  by  the  President 
and  Congress  under  Pub.  L.  101-510 
after  October  25.  1994. 

(b)  Request  for  inclusion  under  this 
process.  This  part  also  applies  to 
installations  that  were  approved  for 
closure/realignment  under  either  Public 
Law  100-526  or  Public  Law  101-510 
prior  to  October  25.  1994  and  for  which 
an  LRA  submitted  a  request  for 
inclusion  under  this  part  to  DoD  by 
December  24.  1994.  A  list  of  such 
requests  was  published  in  the  Federal 
Register  on  May  30, 1995  (60  FR  28089). 

(1)  For  installations  with  Title  V 
applications  pending  but  not  approved 
before  October  25,  1994,  the  LRA  shall 
consider  and  specifically  address  any 
application  for  use  of  buildings  and 
property  to  assist  the  homeless  that 
were  received  by  HHS  prior  to  October 
25, 1994,  and  were  pending  with  the 
Secretary  of  HHS  on  that  date.  These 
pending  requests  shall  be  addressed  in 
the  LRA's  homeless  assistance 
submission. 

(2)  For  installations  with  Title  V 
applications  approved  before  October 
25,  1994  where  there  is  an  approved 
Title  V  application,  but  property  has  not 
been  assigned  or  otherwise  disposed  of 
by  the  Military  Department,  the  LRA 
must  ensure  that  its  homeless  assistance 
submission  provides  the  Title  V 
applicant  with: 

(i)  The  property  requested; 


(ii)  Properties,  on  or  off  the 
installation,  that  are  substantially 
equivalent  to  those  requested; 

(iii)  Sufficient  funding  to  acquire  such 
substantially  equivalent  properties; 

(iv)  Services  and  activities  that  meet 
the  needs  identified  in  the  application; 

or 

(v)  A  combination  of  the  properties, 
funding,  and  services  and  activities 
described  in  §  586.10(b)(2)(i)  through 

(iv). 

(c)  Revised  Title  V  process.  All  other 
installations  approved  for  closure  or 
realignment  under  either  Public  Law 
100-526  or  Public  Law  101-510  prior  to 
October  25, 1994,  for  which  there  was 
no  request  for  consideration  under  this 
part,  are  covered  by  the  process 
stipulated  under  Title  V.  Buildings  or 
property  that  were  transferred  or  leased 
for  homeless  use  under  Title  V  prior  to 
October  25.  1994,  may  not  be 
reconsidered  under  this  part. 

§  586. 1 5    Waivers  and  extensions  of 
deadlines. 

(a)  After  consultation  with  the  LRA 
and  HUD.  and  upon  a  finding  that  it  is 
in  the  interest  of  the  communities 
affected  by  the  closure/realigrunent  of 
the  installation.  DoD,  through  the 
Director  of  the  Office  of  Economic 
Adjustment,  may  extend  or  postpone 
emy  deadline  contained  in  this  part. 

(b)  Upon  completion  of  a 
determination  and  finding  of  good 
cause,  and  except  for  deadlines  and 
actions  required  on  the  part  of  DoD, 
HUD  may  waive  any  provision  of 
§§  586.20  through  586.45  in  any 
particular  case,  subject  only  to  statutory 
limitations. 

$586.20    Ovefview of ttw process. 

(a)  Recognition  of  the  LRA.  As  soon  as 
practicable  after  the  list  of  installations 
recommended  for  closure  or 
realignment  is  approved,  DoD,  through 
OEA,  will  recognize  an  LRA  for  the 
installation.  Upon  recognition,  OEA 
shall  publish  the  name,  address,  and 
point  of  contact  for  the  LRA  in  the 
Federal  Register  and  in  a  newspaper  of 
general  circulation  in  the  communities 
in  the  vicinity  of  the  installation. 

(b)  Responsibilities  of  the  Military 
Department.  The  Military  Department 
shall  make  installation  properties 
available  to  other  DoD  components  and 
Federal  agencies  in  accordance  with  the 
procedures  set  out  at  32  CFR  part  175. 
The  Military  Department  will  keep  the 
LRA  informed  of  other  Federal  interest 
in  the  property  during  this  process. 
Upon  completion  of  this  process  the 
Military  Department  will  notify  HUD 
and  either  the  LRA,  or  the  Chief 
Executive  Officer  of  the  State,  as 
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appropriate,  and  publish  a  list  of 
surplus  property  on  the  installation  that 
will  be  available  for  reuse  in  the  Federal 
Register  and  a  newspaper  of  general 
circulation  in  the  communities  in  the 
vicinity  of  the  installation. 

(c)  Responsibilities  of  the  LRA.  The 
LRA  should  begin  to  conduct  outreach 
efforts  with  respect  to  the  installation  as 
soon  as  is  practicable  after  the  date  of 
approval  of  closure/realignment  of  the 
installation.  The  local  reuse  planning 
process  must  begin  no  later  than  the 
date  of  the  Military  Department's 
Federal  Register  publication  of 
available  property  described  at 
§  586.20(b)  For  those  installations  that 
began  the  process  described  in  this  part 
prior  to  August  17,  1995,  HUD  will,  on 
a  case  by  case  basis,  determine  whether 
the  statutory  requirements  have  been 
fulfilled  and  whether  any  additional 
requirements  listed  in  this  part  should 
be  required.  Upon  the  Federal  Register 
publication  described  in  §  586.20(b),  the 
LRA  shall: 

(1)  Publish,  within  30  days,  in  a 
newspaper  of  general  circulation  in  the 
communities  in  the  vicinity  of  the 
installation,  the  time  period  during 
which  the  LRA  will  receive  notices  of 
interest  from  State  and  local 
governments,  representatives  of  the 
homeless,  and  other  interested  parties. 
This  publication  shall  include  the  name, 
address,  telephone  number  and  the 
point  of  contact  for  the  LRA  who  can 
provide  information  on  the  prescribed 
form  and  contents  of  the  notices  of 
interest.  The  LRA  shall  notify  DoD  of 
the  deadline  specified  for  receipt  of 
notices  of  interest.  LRAs  are  strongly 
encouraged  to  make  this  publication  as 
soon  as  possible  within  the  permissible 
30  day  period  in  order  to  expedite  the 
closure  process. 

(i)  In  addition,  the  LRA  has  the  option 
to  conduct  an  informal  solicitation  of 
notices  of  interest  from  public  and  non- 
profit entities  interested  in  obtaining 
property  via  a  public  benefit  transfer 
other  than  a  homeless  assistance 
conveyance  under  either  40  U.S.C.  471 
et  seq..  or  49  U.S.C.  47151-47153.  As 
part  of  such  a  solicitation,  the  LRA  may 
wish  to  request  that  interested  entities 
submit  a  description  of  the  proposed 
use  to  the  LRA  and  the  sponsoring 
Federal  agency. 

(ii)  For  all  installations  selected  for 
closure  or  realignment  prior  to  1995  that 
elected  to  proceed  under  Public  Law 
103-421,  the  LRA  shall  accept  notices  of 
interest  for  not  less  than  30  days. 

(iii)  For  installations  selected  for 
closiue  or  realignment  in  1995  or 
thereafter,  notices  of  interest  shall  be 
accepted  for  a  minimum  of  90  days  and 


not  more  than  180  days  after  the  LRA's 
publication  under  §  586.20(c)(1). 

(2)  Prescribe  the  form  and  contents  of 
notices  of  interest. 

(i)  The  LRA  may  not  release  to  the 
public  any  information  regarding  the 
capacity  of  the  representative  of  the 
homeless  to  carry  out  its  program,  a 
description  of  the  organization,  or  its 
financial  plan  for  implementing  the 
program,  without  the  consent  of  the 
representative  of  the  homeless 
concerned,  unless  such  release  is 
authorized  under  Federal  law  and  under 
the  law  of  the  State  and  communities  in 
which  the  installation  concerned  is 
located.  The  identity  of  the 
representative  of  the  homeless  may  be 
disclosed. 

(ii)  The  notices  of  interest  from 
representatives  of  the  homeless  must 
include: 

(A)  A  description  of  the  homeless 
assistance  program  proposed,  including 
the  purposes  to  which  the  property  or 
facility  will  be  put,  which  may  include 
uses  such  as  supportive  services,  job 
and  skills  training,  employment 
programs,  shelters,  transitional  housing 
or  housing  with  no  established 
limitation  on  the  amount  of  time  of 
residence,  food  and  clothing  banks, 
treatment  facilities,  or  any  other  activity 
which  clearly  meets  an  identified  need 
of  the  homeless  and  fills  a  gap  in  the 
continuum  of  care; 

(B)  A  description  of  the  need  for  the 
program; 

(C)  A  description  of  the  extent  to 
which  the  program  is  or  will  be 
coordinated  with  other  homeless 
assistance  programs  in  the  communities 
in  the  vicinity  of  the  installation; 

(D)  Information  about  the  physical 
requirements  necessary  to  carry  out  the 
program  including  a  description  of  the 
buildings  and  property  at  the 
installation  that  are  necessary  to  carry 
out  the  program; 

(E)  A  descript'on  of  the  financial  plan, 
the  organization,  and  the  organizational 
capacity  of  the  representative  of  the 
homeless  to  carry  out  the  program;  and 

(F)  An  assessment  of  the  time 
required  to  start  carrying  out  the 
program. 

(iii)  The  notices  of  interest  from 
entities  other  than  representatives  of  the 
homeless  should  specify  the  name  of  the 
entity  and  specific  interest  in  property 
or  facilities  along  with  a  description  of 
the  planned  use. 

(3)  In  addition  to  the  notice  required 
under  §  586.20(c)(1),  undertake  outreach 
efforts  to  representatives  of  the 
homeless  by  contacting  local 
government  officials  and  other  persons 
or  entities  that  may  be  interested  in 


assisting  the  boneless  within  the 
vicinity  of  the  installation. 

(i)  The  LRA  may  invite  persons  and 
organizations  identified  on  the  HUD  list 
of  representatives  of  the  homeless  and 
any  other  representatives  of  the 
homeless  with  which  the  LRA  is 
familiar,  operating  in  the  vicinity  of  the 
installation,  to  the  workshop  described 
in§586.20(c)(3)(ii). 

(ii)  The  LRA,  in  coordination  with  the 
Military  Department  and  HUD,  shall 
conduct  at  least  one  workshop  where 
representatives  of  the  homeless  have  an 
opportunity  to: 

(A)  Learn  about  the  closure/ 
realigiunent  and  disposal  process: 

(BfTour  the  buildings  and  pro{>erties 
available  either  on  or  off  the 
installation; 

(C)  Learn  about  the  LRA's  process  and 
schedule  for  receiving  notices  of  interest 
as  guided  by  §  586.20(c)(2);  and 

(B)  Learn  about  any  known  land  use 
constraints  affecting  the  available 
property  and  buildings. 

(iii)  The  LRA  shoulti  meet  with 
representatives  of  the  homeless  that 
express  interest  in  discussing  possible 
uses  for  these  properties  to  alleviate 
gaps  in  the  continuum  of  care. 

(4)  Consider  various  properties  in 
response  to  the  notices  of  interest.  The 
LRA  may  consider  property  that  is 
located  off  the  installation. 

(5)  Develop  an  application,  including 
the  redevelopment  plan  and  homeless 
assistance  submission,  explaining  how 
the  LRA  proposes  to  address  the  needs 
of  the  homeless.  This  application  shall 
consider  the  notices  of  interest  received 
from  State  and  local  governments, 
representatives  of  the  homeless,  and 
other  interested  parties.  This  shall 
include,  but  not  be  limited  to,  entities 
eligible  for  public  benefit  transfers 
under  either  40  U.S.C.  471  et  seq..  or  49 
U.S.C.  47151-47153;  representaUves  of 
the  homeless;  commercial,  industrial, 
and  residential  development  interests; 
and  other  interests.  From  the  deadline 
date  for  receipt  of  notices  of  interest 
described  at  §  586.20(c)(1),  the  LRA 
shall  have  270  days  to  complete  and 
submit  the  LRA  application  to  the 
appropriate  Military  Department  and 
HUD.  The  application  requirements  are 
described  at  §  586.30. 

(6)  Make  the  draft  application 
available  to  the  public  for  review  and 
comment  periodically  during  the 
process  of  developing  the  application. 
The  LRA  must  conduct  at  least  one 
public  hearing  on  the  application  prior 
to  its  submission  to  HUD  and  the 
appropriate  Military  Department.  A 
summary  of  the  public  comments 
received  during  the  process  of 
developing  the  application  shall  be 
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included  in  the  application  when  it  is 
submitted. 

(d)  Public  benefit  transfer  screening. 
The  LRA  should,  while  conducting  its 
outreach  efforts,  work  with  the  Federal 
agencies  that  sponsor  public  benefit 
transfers  under  either  40  U.S.C.  471  et 
seq.  or  49  U.S.C.  47151-47153.  Those 
agencies  can  provide  a  list  of  parties  in 
the  vicinity  of  the  installation  that  might 
be  interested  in  and  eligible  for  public 
benefit  transfers.  The  LRA  should  make 
a  reasonable  effort  to  inform  such 
parties  of  the  availability  of  the  property 
and  incorporate  their  interests  within 
the  planning  process.  Actual  recipients 
of  property  are  to  be  determined  by  the 
sponsoring  Federal  agency.  The  Military 
Departments  shall  notify  sponsoring 
Federal  agencies  about  property  that  is 
available  based  on  the  community 
redevelopment  plan  and  keep  the  LRA 
apprised  of  any  expressions  of  interest. 
Such  expressions  of  Interest  are  not 
required  to  be  incorporated  into  the 
redevelopment  plan,  but  must  be 
considered. 

I5M.2S    HUD'S  negotiations  and 
consultations  with  ttw  LRA. 

HUD  may  negotiate  and  consult  with 
the  LRA  before  and  during  the  course  of 
preparation  of  the  LRA's  application 
and  during  HUD's  review  thereof  with 
a  view  toward  avoiding  any  preliminary 
determination  that  the  application  does 
not  meet  any  requirement  of  this  part. 
LR\s  are  encouraged  to  contact  HUD  for 
a  list  of  pr rions  and  organizations  that 
are  reprrsentatives  of  the  homeless 
operatirg  in  the  vicinity  of  the 
installation. 

§506.30    LRA  appiication. 

(a)  Redevelopment  plan.  A  copy  of  the 
redevelopment  plan  shall  be  part  of  the 
application. 

(b)  Homeless  assistance  submission. 
This  component  of  the  application  shall 
include  the  following: 

(1)  Information  about  homelessness  in 
the  communities  in  the  vicinity  of  the 
installation. 

(i)  A  list  of  all  the  political 
jurisdictions  which  comprise  the  LRA. 

(ii)  A  description  of  the  unmet  need 
in  the  continuum  of  care  system  within 
each  political  jurisdiction,  which 
should  include  information  about  any 
gaps  that  exist  in  the  continuum  of  care 
for  particular  homeless  subpopulations. 
The  source  for  this  information  shall 
depend  upon  the  size  and  nature  of  the 
political  jurisdictions(s)  that  comprise 
the  LRA.  LRAs  representing: 

(A)  Political  jurisdictions  that  are 
required  to  submit  a  Consolidated  Plan 
shall  include  a  copy  of  their  Homeless 
and  Special  Needs  Population  Table 


(Table  1).  Priority  Homeless  Needs 
Assessment  Table  (Table  2),  and 
narrative  description  thereof  from  that 
Consolidated  Plan,  including  the 
inventory  of  facilities  and  services  that 
assist  the  homeless  in  the  jurisdiction. 

(B)  Political  jurisdictions  that  are  part 
of  an  urban  county  that  is  required  to 
submit  a  Consolidated  Plan  shall 
include  a  copy  of  their  Homeless  and 
Special  Needs  Population  Table  (Table 
1),  Priority  Homeless  Needs  Assessment 
Table  (Table  2),  and  narrative 
description  thereof  from  that 
Consolidated  Plan,  including  the 
inventory  of  facilities  and  services  that 
assist  the  homeless  in  the  jurisdiction. 
In  addition,  the  LRA  shall  explain  what 
portion  of  the  homeless  population  and 
subpopulations  described  in  the 
Consolidated  Plan  are  attributable  to  the 
political  jurisdiction  it  represents. 

(C)  A  political  jurisdiction  not 
described  by  §  586.30(b){l)(ii)(A)  or 
§  586.30(bKl)(ii)(B)  shall  submit  a 
narrative  description  of  what  it 
perceives  to  be  the  homeless  population 
within  the  jurisdiction  and  a  brief 
inventory  of  the  facilities  and  services 
that  assist  homeless  persons  and 
families  within  the  jurisdiction.  LRAs 
that  represent  these  jurisdictions  are  not 
required  to  conduct  surveys  of  the 
homeless  population. 

(2)  Notices  of  interest  proposing 
assistance  to  homeless  persons  and/or 
families. 

(i)  A  description  of  the  proposed 
activities  to  be  carried  out  on  or  off  the 
installation  and  a  discussion  of  how 
these  activities  meet  a  portion  or  all  of 
the  needs  of  the  homeless  by  addressing 
the  gaps  in  the  continuum  of  care.  The 
activities  need  not  be  limited  to 
expressions  of  interest  in  property,  but 
may  also  include  discussions  of  how 
economic  redevelopment  may  benefit 
the  homeless*, 

(ii)  A  copy  of  each  notice  of  interest 
from  representatives  of  the  homeless  for 
use  of  buildings  and  property  and  a 
description  of  the  manner  in  which  the 
LRA's  application  addresses  the  need 
expressed  in  each  notice  of  interest.  If 
the  LRA  determines  that  a  particular 
notice  of  interest  should  not  be  awarded 
property,  an  explanation  of  why  the 
LRA  determined  not  to  support  that 
notice  of  interest,  the  reasons  for  which 
may  include  the  impact  of  the  program 
contained  in  the  notice  of  interest  on  the 
community  as  described  in 
§  586.30(b)(2)(iii);  and 

(iii)  A  description  of  the  impact  that 
the  implemented  redevelopment  plan 
will  have  on  the  community.  This  shall 
include  information  on  how  the  LRA's 
redevelopment  plan  might  impact  the 
character  of  existing  neighborhoods 


adjacent  to  the  properties  proposed  to 
be  used  to  assist  the  homeless  and 
should  discuss  alternative  plans.  Impact 
on  schools,  social  services, 
transportation,  infrastructure,  and 
concentration  of  minorities  and/or  low 
income  persons  shall  also  be  discussed. 

(3)  Legally  binding  agreements  for 
buildings,  property,  funding,  and/or 
services. 

(i)  A  copy  of  the  legally  binding 
agreements  that  the  LRA  proposes  to 
enter  into  with  the  representative(s)  of 
the  homeless  selected  by  the  LRA  to 
implement  homeless  programs  that  fill 
gaps  in  the  existing  continuum  of  care. 
The  legally  binding  agreements  shall 
provide  for  a  process  for  negotiating 
alternative  arrangements  in  the  event 
that  an  environmental  analysis 
conducted  under  §  586.45(b)  indicates 
that  any  property  identified  for  transfer 
in  the  agreement  is  not  suitable  for  the 
intended  purpose.  Where  the  balance 
determined  in  accordance  with 
§  586.30(b)(4)  provides  for  the  use  of 
installation  property  as  a  homeless 
assistance  facility,  legally  binding 
agreements  must  provide  for  the 
reversion  or  transfer,  either  to  the  LRA 
or  to  another  entity  or  entities,  of  the 
buildings  and  property  in  the  event  they 
cease  to  be  used  for  the  homeless.  In 
cases  where  the  balance  proposed  by  the 
LRA  does  not  include  the  use  of 
buildings  or  property  on  the 
installation,  the  legally  binding 
agreements  need  not  be  tied  to  the  use 
of  specific  real  property  and  need  not 
include  a  reverter  clause.  Legally 
binding  agreements  shall  be 
accompanied  by  a  legal  opinion  of  the 
chief  legal  advisor  of  the  LRA  or 
political  jurisdiction  or  jurisdictions 
which  will  be  executing  the  legally 
binding  agreements  that  the  legally 
binding  agreements,  when  executed, 
will  constitute  legal,  valid,  binding,  and 
enforceable  obligations  on  the  parties 
thereto; 

(ii)  A  description  of  how  buildings, 
property,  funding,  and/or  services  either 
on  or  off  the  installation  will  be  used  to 
fill  some  of  the  gaps  in  the  current 
continuum  of  care  system  and  an 
explanation  of  the  suitability  of  the 
buildings  and  property  for  that  use;  and 
(iii)  Information  on  the  availability  of 
general  services  such  as  transportation, 
police,  and  fire  protection,  and  a 
discussion  of  infrastructure  such  as 
water,  sewer,  and  electricity  in  the 
vicinity  of  the  proposed  homeless 
activity  at  the  installation. 

(4)  An  assessment  of  the  balance  with 
economic  and  other  development  needs. 

(i)  An  assessment  of  the  maimer  in 
which  the  application  balances  the 
expressed  needs  of  the  homeless  and  the 
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needs  of  the  communities  comprising 
the  LRA  for  economic  redevelopment 
and  other  development;  and 

(ii)  An  explanation  of  how  the  LRA's 
application  is  consistent  with  the 
appropriate  Consolidated  Plan(s)  or  any 
other  existing  housing,  social  service, 
community,  economic,  or  other 
development  plans  adopted  by  the 
jurisdictions  in  the  vicinity  of  the 
installation. 

(5)  A  description  of  the  outreach 
undertaken  by  the  LRA.  The  LRA  shall 
explain  how  the  outreach  requirements 
described  at  §  586.20(c)(1)  and 
§  586.20(c)(3)  have  been  fulfilled.  This 
explanation  shall  include  a  list  of  the 
representadves  of  the  homeless  the  LRA 
contacted  during  the  outreach  process. 

(c)  Public  comments.  The  LRA 
application  shall  include  the  materials 
described  at  §  586.20(c)(6).  These 
materials  shall  be  prefaced  with  an 
overview  of  the  citizen  participation 
process  observed  in  preparing  the 
application. 

§  586.35    HUD'S  review  of  the  application. 

(a)  Timing.  HUD  shall  complete  a 
review  of  each  application  no  later  than 
60  days  after  its  receipt  of  a  completed 
application. 

(b)  Standards  of  review.  The  purpose 
of  the  review  is  to  determine  whether 
the  application  is  complete  and,  with 
respect  to  the  expressed  interest  and 
requests  of  representatives  of  the 
homeless,  whether  the  application: 

(1)  Need.  Takes  into  consideration  the 
size  and  nature  of  the  homeless 
population  in  the  communities  in  the 
vicinity  of  the  installation,  the 
availability  of  existing  services  in  such 
communities  to  meet  the  needs  of  the 
homeless  in  such  communities,  and  the 
suitability  of  the  buildings  and  property 
covered  by  the  application  for  use  and 
needs  of  the  homeless  in  such 
communities.  HUD  will  take  into 
consideration  the  size  and  nature  of  the 
installation  in  reviewing  the  needs  of 
the  homeless  population  in  the 
communities  in  the  vicinity  of  the 
installation. 

(2)  Impact  of  notices  of  interest.  Takes 
into  consideration  any  economic  impact 
of  the  homeless  assistance  under  the 
plan  on  the  communities  in  the  vicinity 
of  the  installation,  including: 

(i)  Whether  the  plan  is  feasible  in 
light  of  demands  that  would  be  placed 
on  available  social  services,  police  and 
fire  protection,  and  infrastructure  in  the 
community;  and, 

(ii)  Whether  the  selected  notices  of 
interest  are  consistent  with  the 
Consolidated  Plan(s)  or  any  other 
existing  housing,  social  service, 
conmiunity,  economic,  or  other 


development  plans  adopted  by  the 
political  jurisdictions  in  the  vicinity  of 
the  installation. 

(3)  Legally  binding  agreements. 
Specifies  the  manner  in  which  the 
buildings,  property,  funding,  and/or 
services  on  or  off  die  installation  will  be 
made  available  for  homeless  assistance 
purposes.  HUD  will  review  each  legally 
binding  agreement  to  verify  that: 

(i)  They  include  all  the  aocuments 
legally  required  to  complete  the 
transactions  necessary  to  realize  the 
homeless  use(s)  described  in  the 
application; 

(ii)  They  include  all  appropriate  terms 
and  conditions; 

(iii)  They  address  the  full  range  of 
contingencies  including  those  described 
at§586.30(b)(3)(i); 

(iv)  They  stipulate  that  the  buildings, 
property,  funding,  and/or  services  will 
be  made  available  to  the  representatives 
of  the  homeless  in  a  timely  fashion;  and 

(v)  They  are  accompanied  by  a  legal 
opinion  of  the  chief  legal  advisor  of  the 
LRA  or  political  jurisdiction  or 
jurisdictions  which  will  be  executing 
the  legedly  binding  agreements  that  the 
legally  binding  agreements  will,  when 
executed,  constitute  legal,  valid, 
binding,  and  enforceable  obligations  on 
the  pardes  thereto. 

(4)  Balance.  Balances  in  an 
appropriate  manner  a  portion  or  all  of 
the  needs  of  the  conununities  in  the 
vicinity  of  the  installation  for  economic 
redevelopment  and  other  development 
with  the  needs  of  the  homeless  in  such 
communities. 

(5)  Outreach.  Was  developed  in 
consultation  with  representatives  of  the 
homeless  and  the  homeless  assistance 
planning  boards,  if  any,  in  the 
communities  in  the  vicinity  of  the 
installation  and  whether  the  outreach 
requirements  described  at  §  586.20(c)(1) 
and  §  586.20(c)(3)  have  been  ftilfilled  by 
the  LRA. 

(c)  Notice  of  determination.  (1)  HUD 
shall,  no  later  than  the  60th  day  eifter  its 
receipt  of  the  application,  unless  such 
deadline  is  extended  pursuant  to 
§  586.15(a),  send  written  notification 
both  to  DoD  and  the  LRA  of  its 
preliminary  determinadon  that  the 
application  meets  or  fails  to  meet  the 
requirements  of  §  586.35(b).  If  the 
application  fails  to  meet  the 
requirements,  HUD  will  send  the  LRA: 

(i)  A  summary  of  the  deficiencies  in 
the  applicadon; 

(ii)  An  explanation  of  the 
determination;  and 

(iii)  A  statement  of  how  the  LRA  must 
address  the  determinations. 

(2)  In  the  event  that  no  application  is 
submitted  and  no  extension  is  requested 
as  of  the  deadline  specified  in 


§  586.20(c)(5),  and  die  State  does  not 
accept  within  30  days  a  DoD  written 
request  to  become  recognized  as^the 
LRA,  the  absence  of  such  application 
will  trigger  an  adverse  determination  by 
HUD  effective  on  the  date  of  the  lapsed 
deadline.  Under  these  condiUons,  HUD 
will  follow  the  process  described  at 
§586.40. 

(d)  Opportunity  to  cure.  (1)  The  LRA 
shall  have  90  days  from  its  receipt  of  the 
notice  of  preliminary  determination 
under  §  586.35(c)(1)  within  which  to 
submit  to  HUD  and  DoD  a  revised 
application  which  addresses  the 
determinations  listed  in  the  notice. 
Failure  to  submit  a  revised  application 
shall  result  in  a  final  determination, 
effective  90  days  from  the  LRA's  receipt 
of  the  preliminary  determination,  that 
the  redevelopment  plan  fails  to  meet  the 
reouirements  of  §  586.35(b). 

(2)  HUD  shall,  widiin  30  days  of  its 
receipt  of  the  LRA's  resubmission,  send 
written  notification  of  its  final 
determination  of  whether  the 
application  meets  the  requirements  of 
§  586.35(b)  to  bodi  DOD  and  die  LRA. 

§586.40    Adverse  determinations. 

(a)  flevjei*-  and  consultation.  If  the 
resubmission  fails  to  meet  the 
requirements  of  §  586.35(b),  or  if  no 
resubmission  is  received.  HUD  will 
review  the  original  application, 
including  the  notices  of  interest 
submitted  by  representatives  of  the 
homeless.  In  addition,  in  such  instances 
or  when  no  original  application  has 
been  submitted,  HUD: 

(1)  Shall  consult  with  the 
representatives  of  the  homeless,  if  any, 
for  purposes  of  evaluating  the 
continuing  interest  of  such 
representatives  in  the  use  of  buildings 
or  property  at  the  installation  to  assist 
the  homeless: 

(2)  May  consult  with  the  applicable 
Military  Department  regarding  the 
suitability  of  the  buildings  and  property 
at  the  installation  for  use  to  assist  the 
homeless;  and 

(3)  May  consult  with  representatives 
of  the  homeless  and  other  parties  as 
necessary. 

(b)  Notice  of  decision.  (1)  Within  90 
days  of  receipt  of  an  LRA's  revised 
application  which  HUD  determines 
does  not  meet  the  requirements  of 
§  586.35(b),  HUD  shall,  based  upon  its 
reviews  and  consultations  under 
§  586.40(a): 

(i)  Notify  DoD  and  die  LRA  of  die 
buildings  and  property  at  the 
installation  that  HUD  determines  are 
suitable  for  use  to  assist  the  homeless; 
and 

(ii)  Notify  DoD  and  the  LRA  of  the 
extent  to  which  the  revised 
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redevelopment  plan  meets  the  criteria 
set  forth  in  §  586.35(b). 

(2)  In  the  event  that  an  LRA  does  not 
submit  a  revised  redevelopment  plan 
under  §  586.35(d),  HUD  shall,  based 
upon  its  reviews  and  consultations 
under  §  586.40(a),  notify  DoD  and  the 
LRA  of  the  buildings  and  property  at  the 
mstallation  that  HUD  de.armines  are 
suitable  for  use  to  assist  the  homeless, 
either 

(i)  Within  190  days  after  HUD  sends 
its  notice  of  preliminary  adverse 
determination  under  §  586.35(c)(1),  if  an 
LR.^  has  not  submitted  a  revised 
redevelopment  plan;  or 

(ii)  Within  390  days  after  the  Military 
Department's  Federal  Register 
publication  of  available  property  under 
§  586.20(b).  if  no  redevelopment  plan 
has  been  received  and  no  extension  has 
been  approved. 

§  586.45    Dtsposai  o(  buMings  and 
property. 

(a)  PuWic  benefit  transfer  screening. 
Not  later  than  the  LRA's  submission  of 
its  redevelopment  plan  to  DoD  and 
HLTD.  the  Military  Department  will 
conduct  an  official  public  benefit 
transfer  screening  in  accordance  with 
the  Federal  Property  Management 
Regulations  (41  CFR  part  lOi-47.303-2) 
based  upon  the  uses  identified  in  the 
redevelopment  plan.  Federal  sponsoring 


agencies  shall  notify  eligible  applicants 
that  any  request  for  property  must  be 
consistent  with  the  uses  identified  in 
the  redevelopment  pltui.  At  the  request 
of  the  LRA,  the  Military  Department 
may  conduct  the  official  State  and  local 
public  benefit  screening  at  any  time 
after  the  publication  of  available 
property  described  at  §  586.20(b). 

(b)  Environmental  analysis.  Prior  to 
disposal  of  any  real  property,  the 
Mihtary  Department  shall,  consistent 
with  NEPA  and  section  2905  of  the 
Defense  Base  Closure  and  Realignment 
Act  of  1990,  as  amended  (10  U.S.C.  2687 
note),  complete  an  environmental 
impact  analysis  of  all  reasonable 
disposal  alternatives.  The  Military 
Department  shall  consult  with  the  LRA 
throughout  the  environmental  impact 
analysis  process  to  ensure  both  that  the 
LRA  is  provided  the  most  current 
environmental  information  available 
concerning  the  installation,  and  that  the 
Military  Department  receives  the  most 
current  information  available 
concerning  the  U^'s  redevelopment 
pl{ms  for  the  installation. 

(c)  Disposal.  Upon  receipt  of  a  notice 
of  approval  of  an  application  from  HUD 
under  §  586.35(c)(1)  or  §  586.35(d)(2), 
DoD  shall  dispose  of  buildings  and 
property  in  accordance  with  the  record 
of  decision  or  other  decision  docxmient 


prepared  under  §  586.45(b).  Disposal  of 
buildings  and  property  to  be  used  as 
homeless  assistance  facilities  shall  be  to 
either  the  LRA  or  directly  to  the 
representative(s)  of  the  homeless  and 
shall  be  without  consideration.  Upon 
receipt  of  a  notice  from  HUD  under 
§  586.40(b),  DoD  will  dispose  of  the 
buildings  and  property  at  the 
installation  in  consultation  with  HUD 
and  the  LRA. 

(d)  LRA's  responsibility  The  LRA 
shall  be  responsible  for  the 
implementation  of  and  compliance  with 
legally  binding  agreements  under  the 
application. 

(e)  Reversions  to  the  LRA.  If  a  building 
or  property  reverts  to  the  LRA  under  a 
legally  binding  agreement  under  the 
application,  the  LRA  shall  take 
appropriate  actions  to  secure,  to  the 
maximum  extent  practicable,  the 
utilization  of  the  building  or  property  by 
other  homeless  representatives  to  assist 
the  homeless.  An  LRA  may  not  be 
required  to  utilize  the  building  or 
property  to  assist  the  homeless. 

Dated;  )une  27, 1997. 
)ac^e  M.  Lawing, 

Acting  Assistant  Secretary  for  Community 

Planning  and  Development. 

[FR  Doc.  97-18136  Filed  7-10-97;  8:45  am] 

WLUNG  COOe  42ia-4»-P 


Reader  Aids 


Federal  Register 

Vol.  62.  No.  133 
Friday,  July  11,  1997 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding         202-623-6227 
aids 

Laws 

For  additional  information  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-4534 

Privacy  Act  Compilation  523-3187 

TDD  for  the  hearing  impaired  523-5229 

ELECTRONIC  BULLETIN  BOARD 

Free  Electronic  Bulletin  Board  service  for  Public  Law  numbers. 
Federal  Register  finding  aids,  and  list  of  docujnents  on  public 
inspection.  202-275-0920 

FAX-ON-DEMAND 

You  may  access  our  Fax-On-Demand.  service.  You  only  need  a  fax 
machine  and  there  is  no  charge  for  the  service  except  for  long 
distance  telephone  charges  the  user  may  incur,  ^e  list  of 
documents  on  public  inspection  and  the  daily  Federal  Register's 
table  of  contents  are  available  using  this  service.  The  document 
numbers  are  7050-Public  Inspection  list  and  7051 -Table  of 
Contents  list.  The  public  inspection  list  will  be  updated 
immediately  for  documents  filed  on  an  emergency  basis. 

NOTE:  YOU  WILL  ONLY  GET  A  LISTING  OF  DOCUMENTS  ON 
HLE  AND  NOT  THE  ACTUAL  DOCUMENT.  Documents  on 
public  inspection  may  be  viewed  and  copied  in  our  office  located 
at  800  North  Capitol  Street.  N.W..  Suite  700.  The  Fax-On-Demand 
telephone  number  is:  301-713-6905 

FEDERAL  REGISTER  PAGES  AND  DATES,  JULY 

35337-35658 1 

35659-35946 „ 2 

35947-36198 3 

36199-36446 7 

36447-36644 8 

36645-36964 9 

36965-37 1 24 1 0 

37125-37484 11 


C^R  PARTS  AFFECTED  DURING  JULY 


At  the  end  of  each  month,  the  Office  of  the  Federal  Register 
publishes  separately  a  List  of  CFR  Sections  Affected  (LSA),  which 
lists  parts  and  sections  affected  by  documents  published  since 
the  revision  date  of  each  title. 


3  CFR 

Proclamations: 

6641  (See 
Proclamation 


7011) 

...35009 

6763  (See 
Proclamation 
7011) 

7011 

...35909 
35909 

12721  (See  EC 

13054) 

Executive  Orders: 
12852  (Amended  by 

EO  13053) 

13062 

...36965 

...3S'^45 

13053 

...30&-;5 

13C54 

...36965 

5  CFR 

7201 

36447 

Proposed  Rules: 

880 

...35093 

7  CFR 

300 

301 36645 

.36967 

i.  36976 

.36967 

455 35661 

456 

,  35662 
35666 

457 35662 

946 

,35666 

36199 

985 _..,. 

36646 

1006 

36650 

1137 

.35947 

1381 

..36651 

1437 

..36978 

Proposed  Rules: 

29 

35452 

301 ^ 

.37159 

460 

37000 

467 

.37000 

9e0 36231 

930 

,36743 
.36020 

981 

985 

.36233 
36236 

1011 

36022 

1944 

.  36467 

8  CFR 

316 „_ 

..36447 

9  CFR 

77 _ 

..37125 

10  CFR 

Proposed  Rules: 

430 „ 

451 

.36024 
.36025 

11  CFR 

104 

.35670 

12  CFR 

338 36201 

790 37126 

902 35948 

Proposed  Rules: 

9 36746 

clK*—«>.— ••»•••>•.».•■.•.».....,  .37 1  oo 


13  CFR 
123 


.35337 


14  CFR 

39 35670.  35950.  35951. 

35953,  35956.  35957  3595P, 

36448.  36652.  36978.  37  :. 

37128,  3713C 

71 35894 


Proposed  Rules: 

25..» 

39 : 35696.  35698. 

35702.  35704.  35706. 
35709,35711,36240, 


71 ^713 

401 

411 ™ 

413 _ 

415 

417 „ 

440 „ 


.37124 
35700. 
35708, 
36747, 
37170 
37172 
.36027 
36027 
.36027 
36027 
.36027 
.36028 


15  CFR 

922  

Proposed  Rules 
30 


35338  36655 
36242 


16  CFR 

601 35586 

1000 36450 

1017 36450 

17  CFR 

200 36450 

228 36450 

229 „ 36450 

230...„ 36450 

232 „ 36450 

239 35338  36450 

240 „ 35338,  36450 

249 35338 

260 36450 

269 35338 

Proposed  Rules: 

232 „ 36467 

240 36467 

249 .'. 36467 

16  CFR 

35 36657 

381 36981 


19  CFR 

101 


.37131 
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122 37131 

20CFR 

416 36460 

Proposed  Rul«s: 

702     35715 

21  CFR 

165 36460 

178 36982 

Proposed  RuIm: 

Ch.  1 36243 

101 36749 

1308 37004 


22  CFR 

126 


.37133 


24  CFR 

586 37478 

Proposed  Rules: 

201 36194 

202  36194 

207 35716 

251 35716 

252 35716 

255 35716 

266 35716 

950 35718 

953 35718 

965 35718 

1000  35718 

1003 35718 

1005 35718 


26  CFR 

1 

54 

602 

Propoaad  Ruin: 

1 


.35673 
.35904 
.35904 


.35752,  35755 


28  CFR 

17 


.36984 


29  CFR 

1600 36447 

1650 36447 

1926 37134 

2200 35961 

2203 35961 

2204 35961 

2520 36205 

2590 .35904 

4000 36993 

4001 35342 

4007 36663 

4010 36993 

401 1 ~~ 36993 

4043 36993 

4071 36993 

4302 36993 


30  CFR 

256 

902 


946 35964 

Proposed  Rules: 

206 36030 

935 36248 


31  CFR 

285 

Proposed  Rutos: 
103 


.36206 


.36475 


32  CFR 

176 

286 


.35343 
.35351 


33  CFR 

27 35385 

100 35387,  35388,  35390, 

36391 

144    35392 

155 37134 

165  35392,  35393,  35394, 

35395.  35396,  35398, 

335398,  35399,  35400, 

35401,  35402,  36403,  35406, 

35680.  35968,  37135 


Proposed  Rules; 
84      

36037 

117    

35453 

34  CFR 

222    

35406 

685  

35602 

37  CFR 

201 

202 

203 

35420 

35420 

35420 

38  CFR 

1  35969 

3 35421.  35969,  35970 

9      35969 

21 35423 

Proposed  Ruwsi 

19  36038 

21 35454,  35464 


39  CFR 

3001 


.35424 


..36995 
..35342 


40  CFR 

52 35441 .  35681 .  36212. 

36214,37136,37138 

60 36664 

62  36995 

63 36460 

81 35972 

180 35683,  36665,  36671, 

36678,  36684,  36691 

281 36698 

300 35441.  35689,  35974. 

36997 

721 35689,  35690 

Proposed  Rules: 

52 35756.  36249,  37007. 

37172.  37175 


60 36948 

62 37008 

70     36039 

80    37338 

82 36428 

141 361 00 

142 36100 

1 80 - - 35760 

1 86 .....35760 

260 _...37183 

261 37183 

273 - 37183 

42  CFR 

67 37124 

45  CFR 

146 35904 

,48 - 35904 


46  CFR 

109 

159 

160 

199 


.35392 
..35392 
.35392 
..35392 


47  CFR 

Ch.l 36216 

1     37408 

59   36998 

64   35974 

68 „ 36463 

73 36226,  36227,  36699, 

36700.  36701 ,  36678.  36684, 
36691,  37144,  37145 
Proposed  Rules:  VI 

Ch.l 36752 

52    36476 

68  36476 

73 36250.  36756,  37008 

48  CFR 

235 37146 

243 37146 

252 37146,  371 47 

1514 37148 

1 515 37 1 48 

1552 37148 

1803 36704 

1804 36704 

1807 36704 

1809 36704 

1813 36704 

1815 36704 

1816 » 36704 

1819 36704 

1822 - 36704 

1824 ~ 36704 

1825 36704 

1827 36704 

1832 36704 

1836 36704 

1837 36704 

1 839  „ 36704 

1842 36227,37335 

1844 36704 

1845 36704 


1852 36704 

1853 _ 36704 

1870 36704 

Proposed  Rules: 

4         36250 

7     36250 

8       36250 

15   36250 

16   36250 

17   36250 

22   36250 

27   36250 

28    36250 

31 35900,  36250 

32   36250 

35    36250 

42  36250 

43   36250 

44   „ 36250 

45 36250 

46   35900 

49  „ 36250 

51   36250 

52  „ 35900,  36250 

53   36250 

245 37185 

252 37185 

49  CFR 

173 37149 

193 36465 

355 ~ - 37150 

382 37150 

383 ~ 37150 

384 - 37150 

389 37150 

391 37150 

392 37150 

531 37153 

1 002 35692 

1180 35692 

Proposed  Rules: 

1 92  „ 37008 

195 „ ~. 37008 

21 3 361 38 

385 36039 

571 36251 

1002 36477 

1181 36480 

1182 36477,  36480 

1 1 86 36480 

1187 36477 

1188 - 36477.  36480 

50  CFR 

17     36481.36482 

285 35447,  36998 

648 36704,  36738,  37154 

660 35450,  36228 

679 36018,  36739,  36740, 

36741,37157 

Proposed  Rules: 

17 35762 

285 36040.  36739,  36872 

600 35468 

622 35774 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  11,  1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications;  put><ished 
7-11-97 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Equitable  adjustment 
certification  requirement 
for  contractors;  published 
7-11-97 
Foreign  acquisition — 
Designated  countries  list; 
Hong  Kong;  published 
7-11-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 

Administrative  amendments; 
published  7-11-97 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Pennsylvania;  published  6- 
11-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Community  facilities: 
YouthbuiW  program; 
application  and  grant 
award  process  removed; 
published  6-11-97 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Golden  paintbrush; 

published  6-11-97 
Guajon;  published  6-11-97 
Steller's  eider  (Alastca 

breeding  population); 

published  6-11-97 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 
Restrictions  ori  use  of 
records— 

USIA  materials,  prepared 
for  dissemination 


abroad,  in  custody; 
domestic  distribution; 
published  6-11-97 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Organization,  functions,  and 
authority  delegations: 
Asset  Management  and 

Assistance  Center; 

published  7-11-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawtyidge  operations: 
Mississippi;  published  6-11- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aerospace  Technologies  of 
Australia  Pty  Ltd.; 
published  5-29-97 
Fairchitd  Aircraft;  published 

5-29-97 
Jetstream;  published  5-23- 
97 
Ainworthiness  standards: 
Special  conditions — 
LET  Aeronautical  Works 
model  L610G  airplane; 
published  6-11-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Federal  Crop  Insurance 
Corporation 

Common  crop  insurance 
regulations: 

Tobacco;  comments  due  by 
7-16-97;  published  6-16- 
97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Boll  Weevil  eradication  loan 
program;  implementation; 
comments  due  by  7-15- 
97;  published  5-16-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection: 
Sodium  acetate  and  sodium 
diacetate  use  as  flavoring 
agents;  comments  due  by 
7-18-97;  published  6-23- 
97 

AGRICULTURE 

DEPARTMENT 

Rural  UtilWes  Service 

Telecommunications  systems 
construction  policies  and 
procedures: 


Digital,  stored  program 
controlled  central  office 
equipment;  acceptance 
test  policy;  comments  due 
by  7-16-97;  published  6- 
16-97 

COMMERCE  DEPARTMENT 
National  Oceanic  ar>d 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska:  fishenes  of 
Exclusive  Economic 
Zone — 

Af-sea  scale  certification 
program;  comments  due 
t)y  7-16-97;  published 
6-16-97 
Ice  and  slime  standard 
allowances  for 
unwashed  Pacific 
halibut  and  sabteflsh; 
comments  due  by  7-17- 
97;  published  6-17-97 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  selected  reserve 
dental  program  (TSRDP); 
comments  due  by  7-15- 
97;  published  5-16-97 
Federal  Acquisitk)n  Regulation 
(FAR): 

Contracting  by  negotiation; 
Phase  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  conservation: 
New  Federal  residential 
buiWings;  energy 
efficiency  code;  comments 
due  by  7-14-97;  published 
5-2-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Secondary  lead  smelters, 

new  and  existing; 

comments  due  by  7-14- 

97;  published  6-13-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 
California;  comments  due  by 

7-17-97;  published  6-17- 

97 
Illinois;  comments  due  tjy  7- 

17-97;  published  6-17-97 
Mchigan;  comments  due  by 

7-14-97;  published  6-12- 

97 
South  Carolina;  comments 

due  by  7-16-97;  published 

6-16-97 
Tennessee;  comments  due 

by  7-17-97;  published  6- 

17-97 


Virginia;  comments  due  t)y 
7-14-97;  published  6-13- 
97 

Wisconsin;  comments  due 
by  7-14-97;  published  6- 
12-97 

Pesticides,  tolerances  m  food. 
an  inal  feeds,  and  raw 
agncultural  commodities: 
Cartxjn  disulfkle;  comments 

due  by  7-15-97;  published 

5-16-97 

Clopyralid;  comments  due  - 
by  7-15-97;  published  5- 
16-97 

PropamocartJ  hydrochtonde. 

conmtents  due  by  7-15- 

97;  published  5-16-97 
Pyndatjen;  comments  due 

t>y  7-15-97;  published  5- 

16-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Terminal  equipment, 
conr>ection  to  telephone 
netvw)rt<— 

Inside  wirir>g;  comments 
due  by  7-17-97; 
published  7-8-97 
Radio  stations;  table  of 
assignments: 

Minnesota  el  al.;  comments 
«        due  by  7-14-97;  published 
5-29-97 

Missoun;  comments  due  t)y 
7-14-97;  published  5-29- 
97 

Television  breadcastir>g: 
Advanced  television  (ATV) 
systems,  digital 
technology  conversion; 
reporting  and 
recordkeepir>g 
requirements;  comments 
due  by  7-15-97;  published 
5-16-97 

FEDERAL  DEPOSTT 
INSURANCE  CORPORATION 

Practice  and  procedure 
Insured  status;  notification  of 
changes;  comments  due 
by  7-14-97,  published  5- 
14-97 

FEDERAL  ELECTION 
COMMISSION 

Rulemaking  petitkxis: 
Prohibited  and  excessive 
contributions,  "sott 
morwy",  comments  due 
by  7-18-97;  published  6- 
18-97 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 
Z): 

Home  equity  loan  market, 
disclosure  requirements 
and  closed-end  mortgage 
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loan  limitations;  hearings, 
comments  due  Dy  7-i8- 
97,  Dubhshea  ■1-29-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAB) 

Contracting  by  negotiation; 
Phase  i  'ewnte, 
comments  due  by  7-4- 
97;  published  5-14-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

GRAS  or  prior-sanctioned 

ingredients 

Cntena  clantication; 
comments  due  by  7-15- 
97;  published  4-17-97 

Medicai  dev'ces 
Medicai  device  corrections 
and  removals,  reoorting 
■equirements,  comments 
due  by  7-18-97;  published 
5-19-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

HUD  building  products 
standaras  and  certification 
program,  use  of  Tatenals 
bulletins    comments  due  by 
7-'&-97,  published  5-i9-97 

HUD-owned  properties:  • 

HUD-acquired  smgie  family 
property:  oisposition, 
comments  due  by  7-14- 
97,  published  &-13-97 

INTERIOR  DEP/CRTMENT 

Indian  Aftairs  Bureau 

Contracts  and  grants. 
Indian  nignway  safety 
program   competitive  grant 
selection  criteria, 
comments  due  by  7-15- 
97,  published  5-16-97 


INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Alexander  archipelago  wolf 
etc.,  comments  due  by  7- 
14-97;  published  6-12-97 
'oha  wai,  et  al.  (ten  plant 
taxa  from  Maui  Nui, 
Hawaii):  comments  due 
by  7-14-97;  published  5- 
'5-97 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Utah;  comments  due  l)y  7- 
14-97:  published  6-13-97 

LABOR  DEPARTMENT 

Mine  Safety  and  Health 

Administration 

Coal,  metal  and  nonmetal 
mine  safety  and  health: 
Roof  and  rock  bolts  and 
accessones;  safety 
standards;  comment 
period  extension; 
comments  due  by  7-14- 
97   published  6-30-97 

NATIONAL  AERONAUTICS 

AND  SPACE 

ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Contracting  by  negotiation; 
PIVBse  I  rewrite; 
comments  due  by  7-14- 
97;  published  5-14-97 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing: 

Radioactive  drugs  containing 
one  microcurie  of  carbon- 
14  urea;  distribution  to 


persons  for  >in  vivo> 
diagnostic  use;  comments 
due  by  7-16-97,  published 
6-15-97 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities. 
Securities  Act  of  1933; 
section  18  covered 
secunties,  comments  due 
by  7-17-97:  published  6- 
17-97 
STATE  DEPARTMENT 
Visas;  immigrant 
dooynientatlon: 
Diversity  immigrant  visa 
program:  lottery 
administration  lee; 
comments  due  by  7-16- 
97;  published  6-16-97 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Michigan;  comments  due  by 
7-15-97:  published  4-18- 
97 
TfUMSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffic  operating  and  flight 
rules: 

Fees  for  air  traffic  services 
for  certain  flights  through 
U.S. -controlled  airspace; 
comments  due  by  7-18- 
97,  published  3-20-97 
Airworthiness  directives: 
Boeing,  comments  due  by 

7-17-97;  published  6-6-97 
Bombardier,  comments  due 
by  7  14-97;  published  6-4- 
97 
Raytheon,  comments  due  by 
7-18-97;  published  5-13- 
97 
Robinson  Helicopter  Co.; 
comments  due  by  7-18- 
97,  published  5-19-97 


Twin  Commander  Aircraft 
Corp.;  comments  due  by 
7-17-97;  published  5-9-97 

Class  E  airspace;  comments 
due  by  7-14-97;  published 
5-28-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Compressed  natural  gas 
fuel  containers;  comments 
due  by  7-14-97;  published 
5-30-97 

Pilots  Records  Improvement 
Act  of  1996: 

National  Driver  Register 
information;  procedures 
for  pilots  to  request  and 
air  earners  to  receive; 
comments  due  by  7-18- 
97;  published  5-19-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Contracts  and  exemptions: 

Rail  general  exemption 
authority — 

Nonferrous  recyclables; 
comments  due  by  7-15- 
97;  published  5-23-97 

Rail  licensing  procedures: 

Commuter  rail  service 
continuation  sut)sidies  and 
discontinuance  notices; 
comments  due  by  7-14- 
97;  published  6-12-97 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Liquidity;  comments  due  by  7- 
14-97;  published  5-14-97 


Public  Papers 
ofthe 

Presidents 
ofthe 
United  States 


WUliam  J.  Clkitoa 

1993 

(Book  I) $51.00 

1993 

(Book  11) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $65.00 
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Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  fimc- 
tions.  organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations m  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
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RULES 

Almonds  grovyn  in  California,  37485-37488 
Almonds  grown  in  California;  correction,  37488 
Soybean  promotion,  research,  and  consumer  information: 

United  Soybean  Board:  representation  adjustments, 
37488-37490 
PROPOSED  RULES 
Milk  marketing  orders: 

Eastern  Colorado,  37524-37525 

Tennessee  Valley,  37524 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Food  and  Consumer  Service 
See  Foreign  Agricultural  Service 
RULES 
Organization,  functions,  and  authority  delegations: 
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judgments: 
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Army  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Fort  Ord,  CA  et  al.,  37569 

Commerce  Department 

See  International  Trade  Administration 
See  National  Institute  of  Standards  and  Technology 
See  National  Oceanic  and  Atmospheric  Administration 
See  Patent  and  Trademark  Office 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  37543 

Commodity  Futures  Trading  Commission 

NOTICES 

Contract  market  proposals: 
Coffee,  Sugar  &  Cocoa  Exchange — 
Dual  Trading  Prohibition;  exemption.  37563-37566 
Meetings;  Sunshine  Act,  37566 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  37538-37539 

Customs  Service 

PROPOSED  RULES 

Ports  of  entry; 
Boca  Grande,  FL;  abolishment,  37526 


NOTICES 

Customhouse  broker  license  cancellation: 
A.I.F.S.,  Inc..  et  al..  37643 

Customhouse  broker  license  cancellation, 
Eckert,  Harry  O.,  et  al.,  37642 
Trocciola.  Bruno  J.,  et  al.,  37643 
White,  William  D.,  et  al..  37643 

Customhouse  broker  license  canecUation, 
DiPilato,  Vincent,  et  al.,  37643 


suspension,  etc.: 


suspension,  etc.: 


Defense  Department 

See  Army  Department 

See  Uniformed  Services  University  of  the  Health  Sciences 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  37566- 
37567 
Environmental  statements;  notice  of  intent: 

Defense  range  rule,  37567-37568 
Meetings; 

Defense  Intelligence  Agency  Scientific  Advisory  Board, 
37568 

Science  Board  task  forces,  37568 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  37569 

Delaware  River  Basin  Commission 

NOTICES 

Hearings,  37569-37570 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  37570 
Submission  for  OMB  review;  comment  request,  37570- 
37571 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  Institute  on  Disability  and  Rehabilitation 
Research — 
Rehabilitation  Research  and  Training  Center,  37646- 
37650 
Rehabilitation  Long-term  Training,  37571-37572 
Special  education  and  rehabilitative  ser\'ices — 
Rehabilitation  Research  and  Traimng  Center  Program, 
37650-37651 
Talent  Search  and  Educational  Opportunity  Centers 
Programs.  37572-37574 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings; 

Secretary  of  Energy  Advisory  Board,  37574 
Spent  nuclear  fuel  and  high-level  radioactive  waste; 
workshops,  37574-37575 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
Illinois,  37494-37506 
Massachusetts.  37506-37514 
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Clean  Air  Act: 
State  operating  permits  programs — 
Iowa,  37514-37516 
Hazardous  waste; 
Land  disposal  restrictions — 
Decharacterized  wastewaters,  carbamate  wastes,  and 
spent  potliners  (phase  III).  37694-37699 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities; 
Fenpropathrin,  37516-37522 
Superfund  program: 
National  oil  and  hazardous  substances  contingency 
plan — 
National  priorities  list  update,  37522 

PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States; 
Illinois.  37526 

Massachusetts,  37527-37533 
Clean  Air  Act: 
State  operating  permits  programs — 
Iowa,  37533 
NOTICES 
Vf  Apti  noc  * 

FIFRA  Scientific  Advisory  Panel,  37584-37585 
Multi-Agency  Radiation  Survey  and  Site  Investigation 
Manual  Development  Workmg  Group,  37585 

Federal  Aviation  Administration 

MOTtCES 

Environmental  statements;  availability,  etc.: 
Seattle-Tacoma  International  Airport,  WA;  master  plan 
update,  37637 
Exemption  petitions;  summary  and  disposition,  37637- 

37638 

Federal  Communications  Commission 

RULES 

Radio  stations;  table  of  assignments: 

Utah,  37522-37523 
PROPOSED  RULES 
Radio  services  special: 
Maritime  Communications — 
Licensing  process  simplification  and  flexibility  for 
public  coast  stations,  37533-37537 

Federal  Energy  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request,  37575 
Hydroelectric  applications,  37583-37584 
Applicationa.  hearings,  determinations,  etc.: 
Algonquin  Gas  Transmission  Co.,  37576 
Amoco  Production  Co.  et  al.,  37576 
ANR  Pipeline  Co.,  37576 
Black  Marlin  Pipeline  Co.,  37576-37577 
Columbia  Gulf  Transmission  Co.,  37577 
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Richfield  Gas  Storage  System,  37581 
SFPF,  L.P..  37581 

Tennessee  Gas  Pipeline  Co.,  37582 
Transcontinental  Gas  Pipe  Line  Corp.,  37582 
Transwestem  Pipeline  Co.,  37582 
Williams  Natural  Gas  Co.,  37583 

Federal  IMaritime  Commission 

NOTICES 

Freight  forwarder  liceses: 
ANA  Logistics,  Inc.,  37585-37586 

Federal  Procurement  Policy  Office 

PROPOSED  RULES 
Acquisition  regulations; 
Cost  Accounting  Standards  Board- 
Cost  accounting  practices,  37654-37692 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies; 
Formations,  acquisitions,  and  mergers,  37586 
Permissible  nonbanking  activities,  37586 

Food  and  Consumer  Service 

NOTICES 

Child  nutrition  programs; 
Child  and  adult  care  food  program — 
National  average  payment  rates;  day  care  home  food 
service  payment  rates,  etc.,  37702-37703 
National  school  lunch,  special  milk,  and  school  breakfast 
programs — 
National  average  payments/maximum  reimbursement 
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Foreign  Agricultural  Service 

NOTICES 

Grants  and  cooperative  agreements;  availability, «tc.; 

Foreign  market  development  cooperator  program,  37539- 
37543 

Health  and  Human  Services  Department 

See  National  Institutes  of  Health 

Housing  and  Urban  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Low  income  housing — 
Drug  Elimination  and  Safe  Neighborhood  Programs, 
37588-37589 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request.  37604-37620 

Interior  Department 

See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes; 
Federal  tax  deposits  by  electronic  funds  transfer,  37490- 
37494 
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International  Trade  Administration 

NOTICES 

Antidumping; 
Welded  stainless  steel  pipe  from — 
Taiwan, 37543-37556 

Judicial  Conference  of  the  United  States 

NOTICES 

Meetings; 
Judicial  Conference  Advisory  Committee  on — 
Appellate  Procedure  Rules,  37593-37594 
Bankruptcy  Procedure  Rules,  37593 
Civil  Procedure  Rules,  37593,  37594 
Criminal  Procedure  Rules,  37594 
Evidence  Procedure  Rules,  37594 

Justice  Department 

See  Antitrust  Division 

See  Immigration  and  Naturalization  Service 

Lat)or  Department 

See  Occupational  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
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Rules  and  Regulations 


Federal  Register 
Vol.  62,  No.  134 
Monday.  July  14.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  CkxJe  of  Federal  Regulations  is  sold  by 
the  Supenntendent  of  Documents.  Pnces  of 
new  txx>ks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMErfT  OF  AGRICULTURE 

Office  of  the  Secretary 

7  CFR  Part  2 

[Docket  No.  HR-87-001] 

Revisions  of  Delegations  of  Authority 

AGENCY:  Department  of  Agriculture. 
ACTION:  Final  rule. 

SUMMARY:  This  document  revises  the 
delegations  of  authority  from  the 
Secretary  of  Agriculture  and  general 
officers  of  the  Department  by 
redelegating  to  the  Administrator, 
Agricultural  Marketing  Service, 
authorities  currently  reserved  to  the 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs  under  7  CFH 
2.79(b)  that  relate  to  marketing 
agreements  and  orders  and  commodity 
research  and  promotion  programs. 
EFFECTIVE  DATE:  July  14,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Bryant,  Legislative  Analyst, 
Legislative  Affairs  Staff,  Agricultural 
Marketing  Service,  United  States 
Department  of  Agriculture,  Room 
3510 — South  Building,  1400 
Independence  Avenue  SW,  Washington. 
DC  20250,  (202)  720-3203. 
SUPPLEMBrrARY  INFORMATION:  This  rule 
redelegates  to  the  Administrator,  AMS, 
matters  previously  reserved  to  the 
Assistant  Secretary  for  Marketing  and 
Regulatory  Programs  that  relate  to 
marketing  agreements  and  orders  and 
commodity  research  and  promotion 
laws.  The  Administrator,  AMS,  vnll 
assume  responsiblity  for  actions 
previously  reserved  to  the  Assistant 
Secretary  for  Marketing  and  Regulatory 
Programs  which  include  (a)  final  actions 
on  regulations  for  fruit  and  vegetable 
and  dairy  marketing  agreements  and 
orders;  and  (b)  issuing,  amending, 
terminating  or  suspending  any 
marketing  agreement  or  order,  or  any  of 


the  numerous  commodity  research  and 
promotions  laws  administered  by  AMS. 

This  rule  relates  to  internal  agency 
management.  Therefore,  pursuant  to  5 
U.S.C.  553,  notice  of  proposed 
rulemaking  and  opportunity  to 
comment  thereon  are  not  required,  and 
this  rule  may  be  made  effective  less  than 
30  days  after  publication  in  the  Federal 
Register.  Further,  since  this  rule  relates 
to  internal  agency  management,  it  is 
exempt  from  the  provisions  of  E.O. 
12866  and  E.O.  12988.  Finally,  this 
subject  is  not  a  rule  as  defined  by  Public 
Law  No.  96-354,  the  Regulator>- 
Flexibility  Act,  and  thus,  is  exempt  from 
the  provisions  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

Accordingly,  7  CFR  Part  2  is  amended 
to  read  as  fellows: 

PART  2— DELEGATIONS  OF 
AUTHORITY  BY  THE  SECRETARY  OF 
AGRICULTURE  AND  GENERAL 
OFRCERS  OF  THE  DEPARTMENT 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  Sec.  212(a),  Pub.  L.  103-354, 
108  Stat.  3210,  7  U.S.C.  6912(a)(1);  5  U.S.C. 
301;  Reorganization  Plan  No.  2  of  1953,  3 
CFR  1949-1953  Comp.,  p.  1024, 

Subpart  N— Delegations  of  Authority 
by  the  Assistant  Secretary  for 
Marketing  and  Regulatory  Programs 

2.  Section  2.79  is  amended  by 
removing  and  reserving  paragraph  (b) 

Dated:  July  8,  1997. 

Michael  V.  Dunn, 

Assistant  Secretary  for  Marketing  and 
Regulatory  Programs. 

(FR  Doc.  97-18327  Filed  7-11-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 

[Docket  No.  FVg7-»81-3  IFR] 

Almonds  Grown  in  Califomia;  Revision 
to  Requirements  Regarding  Inedible 
Almonds 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Interim  final  rule  with  request 
for  comments. 

SUMMARY:  This  document  revises  the 
administrative  rules  and  regulations  of 
the  Califomia  almond  marketing  order 
regarding  inedible  almonds.  Under  the 
terms  of  the  order,  handlers  are  required 
to  obtain  inspection  on  almonds 
received  from  growers  to  deterrnine  the 
percent  of  medible  almonds  in  each  lot 
of  any  variety.  Handlers  are  then 
required  to  dispose  of  a  quantity  of 
almonds  in  excess  of  1  percent  of  the 
weight  of  almonds  reported  as  inedible 
to  non-human  consumption  outlets. 
This  rule  allows  alternative  methods  of 
determining  handlers'  inedible 
disposition  obligations  in  such 
instances.  It  will  add  flexibility  to  the 
order's  rules  and  regulations  and  will 
help  ensure  that  the  integrity  of  the 
quality  control  provisions  is 
maintained. 

DATES:  Effective  on  August  1.  1997. 
Comments  received  by  August  13.  1997 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  \vTitten  comments 
concerning  this  rule.  Comments  must  be 
sent  in  triplicate  to  the  Docket  Clerk, 
Fruit  and  Vegetable  Division,  AMS. 
USDA.  room  2525-S,  P.O.  Box  96456, 
Washington,  DC  20090-6456;  Fax:  (202) 
720-5698.  All  comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register  and  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  dunng  regular 
business  hours, 

FOR  FURTHER  INFORMATION  CONTACT; 
Maureen  Pello,  Marketing  Specialist,  or 
Martin  Engeler,  Assistant  Regional 
Manager,  Califomia  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  F&V.  AMS.  USDA,  2202 
Monterey  Street,  suite  102B.  Fresno, 
Califomia  93721;  telephone:  (209)  487- 
5901,  Fax:  (209)  487-5906,  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  jay  Guerber,  Marketing  Order 
Administration  Branch,  F&V.  AMS, 
USDA.  room  2525-S.  P,0,  Box  96456, 
Washington.  DC  20090-6456;  telephone: 
(202)  720-2491,  Fax:  (202)  720-5698, 
SUPPI.EMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No,  981,  both  as  amended  (7 
CFR  part  981),  regulating  the  handling 
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of  almonds  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(Department)  is  issuing  this  rule  in 
conformance  with  Executive  Order 

12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 

this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

This  rule  revises  the  administrative 
rules  and  regulations  of  the  California 
almond  order  regarding  inedible 
almonds.  Under  the  terms  of  the  order, 
handlers  are  required  to  obtain 
inspection  on  almonds  received  from 
growers  to  determine  the  percent  of 
inedible  almonds  in  each  lot  of  any 
variety.  Handlers  are  then  required  to 
dispose  of  a  quantity  of  almonds  in 
excess  of  1  percent  of  the  weight  of 
almonds  reported  as  inedible  to  non- 
human  consumption  outlets.  The 
quantity  of  almonds  required  to  be 
disposed  of  is  the  handler's  inedible 
disposition  obligation.  However,  there 
are  times  when  an  incoming  inspection 
sample  may  not  be  drawn,  may  be  lost, 
or  the  size  of  the  sample  drawn  may  be 
too  small  for  an  inedible  weight  to  be 
determined.  This  rule  provides  handlers 
with  the  opportunity  in  such  cases  to 
substantiate  to  the  Board  the  weight  of 
almonds  received,  the  edible  and 
inedible  kernel  weights,  and  the 
adjusted  kernel  weight.  Such 
information  can  often  be  obtained  from 


an  outgoing  inspection  certificate.  The 
inedible  disposition  obligation  may  then 
be  based  on  that  information.  If  a 
handler  is  only  able  to  substantiate  the 
approximate  weight  of  almonds 
received,  an  inedible  disposition 
obligation  of  10  percent  of  the  weight  of 
almonds  received  in  that  particular  lot 
may  be  applied,  upon  agreement 
between  Board  staff  and  the  handler. 
The  appropriate  weight  received  can 
often  be  obtained  from  a  weight  masters 
certificate.  In  adding  these  procedures 
to  die  text  of  the  rules  and  regulations, 
this  rule  will  add  flexibility  to  the  rules 
and  regxdations  and  will  help  ensure 
that  the  integrity  of  the  quality  control 
provisions  of  the  order  is  maintained. 
This  change  was  unanimously 
recommended  by  the  Board. 

Section  981.42(a)  of  the  almond  order 
requires  handlers  to  obtain  incoming 
inspection  on  almonds  received  from 
growers  to  determine  the  percent  of 
inedible  kernels  in  any  variety. 
Handlers  are  required  to  report  such 
inedible  determination  for  each  lot 
received  to  the  Board.  Inedible  kernels 
are  those  kernels,  pieces,  or  particles  of 
kernels  with  any  defect  scored  as 
serious  damage  (excluding  the  presence 
of  web  and  frass).  or  damage  due  to 
mold,  gum,  shrivel,  or  brown  spot,  as 
defined  in  the  United  States  Standards 
for  Grades  of  Shelled  Almonds,  or 
which  have  embedded  dirt  not  easily 
removed  by  washing.  Edible  kernels  are 
kernels,  pieces,  or  particles  of  almond 
kernels  that  are  not  inedible.  Section 
981.42(a)  also  provides  authority  for  the 
Bpard,  with  the  approval  of  the 
Secretary,  to  establish  rules  and 
regulations  necessary  and  incidental  to 
the  administration  of  the  order's 
incoming  quality  control  provisions. 
Section  981.442(a)(4)  of  the  order's 
administrative  rules  and  regujitions 
specifies  that  the  weight  of  inedible 
kernels  in  each  lot  of  any  variety  of 
almonds  in  excess  of  1  percent  of  the 
kernel  weight  received  by  a  handler 
shall  constitute  such  handler's  inedible 
disposition  obligation.  Inedible  kernels 
accumulated  in  the  course  of  processing 
must  be  disposed  of  in  non-human 
consumption  ouUets  such  as  Board 
approved  oil  crushers,  feed 
manufacturers,  and  animal  feeders. 
Requiring  handlers  to  meet  this 
obligation  helps  to  ensure  that  each 
handler's  outgoing  shipments  of 
almonds  are  relatively  free  of  almonds 
with  serious  damage,  and  the  number  of 
kernels  with  minor  damage  should  be 
minimal.  Thus,  the  intent  of  the  order's 
inedible  program  is  to  help  ensure  that 
only  quality  almonds  are  ultimately 
shipped  into  market  channels. 


At  a  meeting  on  May  9,  1997,  the 
Board  recommended  that  §981.442  of 
the  order's  administrative  rules  and 
regulations  be  revised  to  allow 
alternative  methods  of  establishing 
handlers'  inedible  disposition 
obligations  in  certain  instances.  The 
Board  recommended  that  this  rule  be  in 
effect  for  the  beginning  of  the  1997-98 
crop  year  which  begins  on  August  1. 
1997. 

Discussions  at  this  and  prior  meetings 
of  the  Board's  Quality  Confrol 
Committee  indicated  that  a  considerable 
amount  of  activity  occurs  at  handlers' 
facilities  when  handlers  are  receiving 
almonds  from  growers.  For  example, 
handlers  may  be  receiving,  moving, 
processing,  and  shipping  several  lots  of  ^ 
almonds  at  a  rapid  pace.  During  this 
time,  incoming  inspection  for  some  lots 
of  almonds  may  be  inadvertently  missed 
due  to  the  high  level  of  activity.  In 
addition,  samples  are  occasionally  lost 
or  the  size  of  die  samples  drawn  are  too 
small  for  kernel  weight  determinations. 
Board  staff  commented  that  there  are 
instances  where  handlers  notice  that  an 
error  was  made  and  contact  the  Board's 
staff  in  an  effort  to  comply  with  the 
order's  rules  and  regulations.  Board  staff 
also  indicated  that  this  is  not  a  large 
problem  but  that  it  does  occur 
occasionally. 

Thus,  the  Board  recommended  that 
for  any  lot  of  almonds  where  a  sample 
is  not  drawn,  is  lost,  or  is  too  small  for 
the  kernel  weight  to  be  determined,  the 
handler  may  establish  and  substantiate, 
to  the  Board's  satisfaction,  the  weight  of 
the  almonds  received,  the  edible  and 
inedible  kernel  weights,  and  the 
adjusted  kernel  weight.  Adjusted  kernel 
weight  means  the  actual  gross  weight  of 
any  lot  of  almonds  less  the  following: 
the  weight  of  containers;  moisture  of 
kernels  in  excess  of  5  percent;  shells  (if 
applicable);  processing  loss  of  1  percent 
for  deliveries  with  less  than  95  percent 
kernels;  and  trash  or  other  foreign 
material.  In  such  instances,  the 
handler's  inedible  disposition  obligation 
will  be  based  on  that  information.  If  the 
handier  is  only  able  to  establish  and 
substantiate  the  approximate  received 
weight,  an  inedible  disposition 
obligation  of  10  percent  of  such  received 
weight  may  be  applied,  upon  agreement 
between  Board  staff  and  the  handler. 

This  change  will  add  flexibility  to  the 
order  and  will  help  ensure  that  the 
integrity  of  the  order's  quality  control 
provisions  is  maintained.  The  Board 
estimates  that  for  the  past  3  years,  about 
3.05  percent  of  the  almonds  received  by 
handlers  from  growers  were  inedible. 
Thus,  the  Board's  recommended  10 
percent  disposition  obligation  for  lots  of 
almonds  where  an  inedible  weight  was 


not  determined  exceeds  historical 
averages.  This  should  provide  a 
disincentive  for  handlers  to  purposely 
avoid  inspection,  while  providing 
handlers  an  opportunity  to  maintain 
compliance  with  order  requirements. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entides. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  acdon  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  97  handlers 
of  California  almonds  who  are  subject  to 
regulation  under  the  marketing  order 
and  approximately  7,000  almond 
producers  in  the  regulated  area.  Small 
agricultural  service  firms  have  been 
defined  by  the  Small  Business 
Administration  (13  CFR  121.601)  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  SSOO.OOO. 

Currently,  about  58  percent  of  the 
handlers  ship  under  $5,000,000  worth 
of  almonds  and  42  percent  ship  over 
$5,000,000  worth  on  an  annual  basis.  In 
addition,  based  on  acreage,  production, 
and  grower  prices  reported  by  the 
National  Agricultural  Statistics  Service, 
and  the  total  number  of  almond 
growers,  the  average  annual  grower 
revenue  is  approximately  $156,000.  In    - 
view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  handlers 
and  producers  of  California  almonds 
may  be  classified  as  small  entities. 

This  rule  revises  the  administrative 
rules  and  regulations  of  the  almond 
order  regarding  inedible  almonds. 
Section  981.42(a)  of  the  order  requires 
handlers  to  obtain  inspection  on 
almonds  received  from  growers  to 
determine  the  percent  of  inedible 
almonds  in  each  lot  of  any  variety. 
Section  981.42(a)  also  provides 
authority  for  the  Board,  with  the 
approval  of  the  Secretary,  to  establish 
rules  and  regulations  necessary  and 
incidental  to  the  administration  of  the 
order's  incoming  quality  control 
provision^. 

Under  §981. 442(a)(4)  of  die  order's 
administrative  rules  and  regulations, 
handlers  are  required  to  dispose  of  a 


quantity  of  almonds  in  excess  of  1 
percent  of  the  weight  of  almonds 
reported  as  inedible  in  non-human 
consumption  outlets.  However,  there  are 
times  when  a  sample  may  not  be  drawn, 
may  be  lost,  or  the  size  of  the  sample 
drawn  may  be  too  small  for  an  inedible 
kernel  weight  to  be  determined.  This 
rule  revises  §  981.442(a)(4)  to  allow  a 
handler's  inedible  disposition  obligation 
in  such  cases  to  be  based  on 
documentation  provided  by  the  handler, 
to  the  satisfaction  of  Board  staff.  If 
sufficient  documentation  is  not 
available,  an  inedible  disposition 
obligation  of  10  percent  of  the  received 
weight  may  be  applied.  This  change 
adds  flexibility  to  the  regulations  while 
maintaining  the  integrity  of  the  order's 
quality  control  provisions.  This  rule  was 
unanimously  recommended  by  the 
Board  and  will  be  in  effect  beginning 
with  the  1997-98  season  which  begins 
on  August  1,  1997. 

Regarding  the  impact  of  this  rule  on 
handlers  and  growers  in  terms  of  cost, 
providing  handlers  \dlh  the  option  of 
accepting  an  inedible  disposition 
obligation  based  on  appropriate 
documentation  or  accepting  an 
obligation  of  10  percent  for  lots  where 
a  sample  was  not  drawn,  was  lost,  or 
was  too  small  for  an  inedible  weight  to 
be  determined  are  options  that  will  be 
made  available  to  all  handlers,  both 
large  and  small.  Handlers  receive  lower 
prices  for  inedible  almonds  that  must  be 
sold  in  non-human  consumption  outiets 
as  opposed  to  edible  almonds  that  can 
be  sold  in  normal  market  chaimels.  For 
example,  handlers  receive  about  28-35 
cents  per  pound  for  almonds  used  for 
crushing  into  oil  and  about  2-3  cents 
per  pound  for  almonds  used  for  animal 
feed.  Price  levels  for  sales  of  edible 
almonds  to  normal  market  ouUets  vary 
significandy  from  year  to  year 
depending  on  available  supplies  and 
market  conditions  and  can  range  from 
Sl.00-$3.00  per  pound.  If  inedible 
almonds  were  allowed  to  be  sold  in 
normal  market  chaimels.  consumer  and 
buyer  satisfaction  would  likely  decrease 
because  poor  quality  almonds  were 
being  made  available.  Buyers  would 
likely  purchase  fewer  almonds  and 
demand  for  almonds  would  thus 
decline,  which  would  in  turn  decrease 
returns  to  growers  and  handlers,  both 
large  and  small. 

Thus,  this  rule  will  add  flexibility  to 
the  rules  fmd  regulations  and  help 
ensure  that  the  integrity  of  the  order's 
quality  control  provisions  is 
maintained.  As  previously  mentioned, 
the  Board  estimates  that  for  the  past  3 
years,  about  3.05  percent  of  the  almonds 
received  by  handlers  from  growers  were 
inedible.  The  Board's  recommended  10 


percent  disposition  obligation  for  lots 
where  an  inedible  weight  was  not 
determined  exceeds  historical  averages. 
This  rule  also  provides  handlers  an 
opportunity  to  maintain  compliance 
with  order  requirements. 

An  alternative  to  this  change  would 
be  to  not  incorporate  these  options  into 
the  order's  administrative  rules  and 
regulations.  Thus,  in  cases  where  an 
inedible  disposition  obligation  was 
inadvertendy  not  obtained,  such 
handlers  would  be  considered  to  be  out 
of  compliance  with  order  requirements 
and  subject  to  penalties  under  the  Act. 
However,  the  Board  determined  that  it 
would  be  in  the  industry's  best  interest 
to  provide  alternative  methods  of 
determining  inedible  disposition 
obligations.  This  will  allow  handlers 
additional  options  in  the  rules  and 
regulations  to  remain  in  compliance 
with  order  requirements  and  the 
integrity  of  the  order's  incoming  quality 
control  program  will  still  be  maintained. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
almond  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sectors.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  information 
collection  requirements  that  are 
contained  in  this  rule  have  been 
previously  approved  by  the  Office  of 
Management  and  Budget  (0MB)  and 
have  been  assigned  0MB  No.  0581- 
0071.  In  addition,  the  Department  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  rule. 

Further,  the  Board's  meeting  was 
widely  publicized  throughout  the 
almond  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Board 
deliberations.  Like  all  Board  meetings, 
the  May  9,  1997,  meeting  was  a  public 
meeting  and  all  entities,  both  large  and 
small,  were  able  to  express  their  views 
on  this  issue. 

Also,  the  Board  has  a  number  of 
appointed  committees  to  review  certain 
issues  and  make  recommendations  to 
the  Board.  The  Board's  Quality  Control 
Committee  met  on  April  23.  1997,  and 
discussed  this  inedible  disposition 
obligation  issue  in  detail.  That  meeting 
was  also  a  public  meeting  and  both  large 
and  small  entities  were  able  to 
participate  and  express  their  views. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  information  impacts  of  this  action 
on  small  businesses. 
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After  consideration  of  all  relevant 
material  presented,  including  the 
Board's  recommendation,  and  other 
information,  it  is  found  that  this  interim 
final  rule,  as  hereinafter  set  forth,  will 
tend  to  effectuate  the  declared  policy  of 

the  Act. 

This  rule  invites  comments  on 
revising  the  requirements  regarding 
inedible  almonds  currently  prescribed 
under  the  California  almond  marketing 
order  Any  comments  received  will  be 
considered  prior  to  fmalization  of  this 

rule. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  provides  for 
alternative  methods  of  determining 
handlers'  inedible  disposition 
obligations;  (2)  this  rule  should  be  in 
effect  at  the  beginning  of  the  crop  year 
which  begins  on  August  1.  1997.  so  that 
all  handlers  are  provided  the  same 
opportunities  under  the  order;  (3)  this 
change  was  unanimously  recommended 
by  the  Board  at  a  public  meeting  and 
interested  parties  had  an  opportunity  to 
provide  input;  and  (4)  this  rule  provides 
for  a  30-day  comment  period  and  any 
comments  received  will  be  considered 
prior  to  finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds.  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  981  is  amended  as 
follows: 

PART  981— ALMONDS  GROWN  IN 
CAUFORNIA 

1.  The  authority  citation  for  7  CFTl 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  981.442,  paragraph  (a)(4)  is 
amended  by  designating  the  existing 
text  as  paragraph  (i)  and  adding  a  new 
paragraph  (ii)  to  read  as  follows: 

§  981 .442    Quality  Control. 

(a)'   •   * 

(4)*   •   * 

(ii)  If  a  sufficient  sample  is  not 
available  for  any  lot  of  almonds,  the 
handler  may  establish  and  substantiate, 
to  the  satisfaction  of  the  Board,  the 
received  weight,  the  edible  and  inedible 
kernel  weights,  and  the  adjusted  kernel 
weight  by  providing  sufficient 
information  as  the  Board  may  prescribe. 


If  the  handler  is  only  able  to  establish 
and  substantiate  the  approximate 
received  weight,  an  inedible  disposition 
obligation  of  10  percent  of  such  received 
weight  may  be  applied,  upon  agreement 
between  the  Board  and  the  handler. 
•        •        •        *        • 

Dated:  July  8. 1997. 
Sharon  Bomer  LauritMn. 
Acting  Director,  Fruit  and  Vegetable  Division. 
(PR  Doc.  97-18392  Filed  7-11-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  981 

[Docket  No.  A0-214-A7;  FV93-981-1] 

Almonds  Grown  In  California;  Order 
Amending  the  Marketing  Order 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Correction  of  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  final  rule  published  on 
June  26.  1996,  (PR  Doc.  96-16304).  The 
final  rule  amended  the  marketing  order 
(order)  for  California  almonds  and  made 
corresponding  changes  to  the 
administrative  rules  and  regulations 
administered  under  the  order. 
EFFECTIVE  DATE:  July  1,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Slupek,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Division. 
AMS.  USDA,  room  2523-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  202-205-2830. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  amended  the  order  for 
California  almonds.  The  amendments 
changed  order  provisions  regarding:  five 
definitions  in  the  order;  Almond  Board 
of  California  nomination  procedures, 
terms  of  office,  qualification  procedures, 
eligibility  requirements,  voting  and 
tenure  requirements;  modifying 
creditable  advertising  provisions; 
revising  volume  control  procedures; 
requiring  handlers  to  maintain  records 
in  the  State  of  California;  authorizing 
interest  or  late  payment  charges  on 
assessments  paid  late;  providing  for 
periodic  continuance  referenda;  and 
made  necessary  conforming  changes. 
That  rule  overlooked  a  change  to  an 
administrative  reporting  regulation 
which  corresponded  to  the  change  made 
to  the  crop  year  definition.  This  rule 
makes  that  change. 


Need  for  Correction 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  7  CFR  Part  981 

Almonds,  Marketing  agreements. 
Nuts,  Reporting  and  recordkeeping 
requirements. 

Accordingly,  7  CFR  part  981  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  981— ALMONDS  GROWN  IN 
CALIFORNIA 

1.  The  authority  citation  for  7  CFR 
part  981  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§981.472    [Corrected] 

2.  In  §981.472,  paragraph  (a)  is 
amended  by  removing  the  date  "June 
30"  and  adding  in  its  place  "July  31". 

Dated;  July  8. 1997. 
Robert  C.  Keeney, 

Director,  Fruit  and  Vegetable  Division. 

[PR  Doc.  97-18391  Filed  7-11-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1220 
[No.  LS-97-005] 

Soyt}ean  Promotion  and  Research: 
Amend  the  Order  to  Adjust 
Representation  on  the  United  Soytiean 
Board 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


SUMMARY:  This  final  rule  adjusts  the 
number  of  members  for  certain  States  on 
the  United  Soybean  Board  (Board)  to 
reflect  changes  in  production  levels  that 
have  occurred  since  the  Board  was 
reapportioned  in  1994.  These 
adjustments  are  required  by  the  Soyl)ean 
Promotion  and  Research  Order  (Order) 
and  result  in  an  increase  in  Board 
membership  from  59  to  62  effective  vdth 
the  Secretary's  1998  appointments. 
EFFECTIVE  DATE:  August  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief,  Marketing 
Programs  Branch;  Livestock  and  Seed 
Division;  Agricultural  Marketing 
Service,  USDA,  STOP  0251;  Room 
2606-S;  P.O.  Box  96456;  Washington. 
D.C.  20090-6456;  telephone  202/720- 
1115. 


^7<iQn 
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SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12988,  and 
Regulatory  Flexibility  Act 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget  (0MB). 

This  rule  was  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Soybean  Promotion,  Research, 
and  Consumer  Information  Act  (Act) 
provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1971  of  the  Act,  a  person  subject  to  the 
Order  may  file  a  petition  with  the 
Secretary  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  coimection  with  the  Order, 
is  not  in  accordance  with  law  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  the  Order.  The 
petitioner  is  afforded  the  opportunity 
for  a  hearing  on  the  petition.  After  a 
hearing,  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  courts  of  the  United  States  in 
any  district  in  which  such  person  is  an 
inhabitant,  or  has  his  principal  place  of 
business,  has  jurisdiction  to  review  the 
Secretary's  ruling  on  the  petition,  if  a 
complaint  for  this  purpose  is  filed 
within  20  days  after  the  date  of  the  entry 
of  the  ruling. 

ECfiect  on  Small  Entities 

The  Agricultural  Marketing  Service 
has  determined  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  because  it 
only  adjusts  representation  on  the  Board 
to  reflect  changes  in  production  levels 
that  have  occurred  since  the  Board  was 
reapportioned  in  1994.  As  such,  this 
change  will  not  impact  on  persons 
subject  to  the  program.  There  are  an 


estimated  381.000  soybean  producers 
who  pay  assessments  and  an  estimated 
10,000  first  purchasers  who  collect 
assessments,  most  of  whom  would  be 
considered  small  entities  under  the 
criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.601). 

Background  and  Change 

The  Act  (7  U.S.C.  6301-6311) 
provides  for  the  establishment  of  a 
coordinated  program  of  promotion  and 
research  designed  to  strengthen  the 
soybean  industry's  position  in  the 
marketplace,  and  to  maintain  and 
expand  domestic  and  foreign  markets 
and  uses  for  soybeans  and  soybean 
products.  The  program  is  financed  by  an 
assessment  of  0.5  percent  of  the  net 
market  price  of  soybeans  sold  by 
producers.  Pursuant  to  the  Act.  an  Order 
was  made  effective  July  9,  1991.  The 
Order  established  a  Board  of  60 
members.  For  purposes  of  establishing 
the  Board,  the  United  States  was 
divided  into  31  geographic  units. 
Representation  on  the  Board  from  each 
unit  was  determined  by  the  level  of 
production  in  each  unit.  The  Secretary 
appointed  the  initial  Board  on  July  11, 
1991.  The  Board  is  composed  of 
soybean  producers. 

Section  1220.201(c)  of  the  Order 
provides  that  at  the  end  of  each  three  (3) 
year  period ,  the  Board  shall  review 
soybean  production  levels  in  the 
geographic  units  throughout  the  United 
States.  The  Board  may  recommend  to 
the  Secretary  modification  in  the  levels 
of  production  necessary  for  Board 
membership  for  each  imit.  At  its  March 
1997  meeting  the  Board  voted  to 
recommend  to  the  Secretary  that  no 
modification  be  made. 

Section  1220.201(d)  of  the  Order 
provides  that  at  the  end  of  each  three  (3) 
year  period,  the  Secretary  must  review 
the  volume  of  production  of  each  unit 
and  adjust  the  boundaries  of  any  unit 
and  the  number  of  Board  members  from 
each  such  unit  as  necessary  to  conform 
with  the  criteria  set  forth  in 
§  1220.201(e):  (1)  To  the  extent 
practicable.  States  with  annual  average 
soybean  production  of  less  than 


3,000,000  bushels  shall  be  grouped  into 
geographically  contiguous  units,  each  of 
which  has  a  combined  production  level 
equal  to  or  greater  than  3.000.000 
bushels,  and  each  such  group  shall  be 
entitled  to  at  least  one  member  en  the 
Board:  (2)  units  with  at  least  3.000,000 
bushels,  but  fewer  than  15,000,000 
bushels  shall  be  entitled  to  one  board 
member;  (3)  units  with  15.000,000 
bushels  or  more  but  fewer  than 
70,000.000  bushels  shall  be  entitled  to 
two  Board  members;  (4)  units  with 
70,000,000  bushels  or  more  but  fewer 
than  200,000,000  bushels  shall  be 
entitled  to  three  Board  members;  and  (5) 
units  with  200.000,000  bushels  or  more 
shall  be  entitled  to  four  Board  members. 

Representation  on  the  Board,  effective 
with  this  final  rule,  (62)  is  based  on 
average  production  levels  for  the  years 
1992-1996  (excluding  the  crops  in  years 
in  which  production  was  the  highest 
and  in  which  production  was  the 
lowest)  as  reported  by  NASS  Board 
adjustment  is  effective  with  the  1998 
nomiiiations  and  appointments. 

The  number  of  geographical  units 
remains  at  30. 

List  of  Subjects  in  7  CFR  Part  1220 

Administrative  practice  and 
procedure.  Advertising.  Agricultural 
research.  Marketing  agreements. 
Soybeans  and  soybean  products, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7,  part  1220  is  amended 
as  follows: 

PART  1220— SOYBEAN  PROMOTION, 
RESEARCH.  AND  CONSUMER 
INFORMATION: 

1.  The  authority  citation  for  7  CFR 
Part  1220  continues  to  read  as  follows: 

Authority:  7  U.S.C.  6301-6311. 

2.  In  §1220.201,  the  table 
immediately  following  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 220.201    Memt>ership  of  board. 


Unit 

^k).  of 
memtjers 

Illinois  „. ^ „ „ 

Iowa  „ „ 

Minnesota  „ _ 

Indiana  „ „ 

4 
4 
4 

4 

Missouri „.. _ „ _ „ 

3 
3 

Arkansas  ^ „.„ ^ „.....^ 

Nebraska , „ 

3 
3 

South  Dakota _ „ 

3 

Mississippi 

2 

VoAarai    Vaaititar     I     \/n1       R9      Mr.       1  Q4     /    \^/^ni^-n7      Ti.li.     ^A       10Q7     /     D,.lr 


>r.r4     U/^niiloflnn., 


0'7,«01 


37490  Federal  Register  /  Vol.  62.  No.  134  /  Monday.  July  14.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  134  /  Monday,  July  14,  1997  /  Rules  and  Regulations  37491 


UnH 


No.  of 
members 


Kansas  

Louisiana 

Tennessee  

North  Carolina 

Kentucky  

Michigan 

North  Dakota  .. 
Maryland  


Wisconsin 

Virginia  

Georgia  

South  Carolina 


Alabama 

Delaware 

Texas  

Pennsylvania 
Oklahoma 


2 
2 
2 
2 
2 
2 
2 
2 
2 


Sem'^ion{NewYork;Massachusetts;Conr;e^i;i^^ 
wail,  and  Alaska) - 


Dated:  July  9. 1997. 
Barry  L.  Carpenter. 

Director.  Livestock  and  Seed  Division. 

[FR  Doc.  97-18390  Filed  7-11-97;  8:45  ami 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1,  31,  and  40 

[TO  8723] 

RIN  1545-AS79 

Federal  Tax  Deposits  by  Electronic 
Funds  Transfer 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  deposit  of    - 
Federal  taxes  by  electronic  funds 
transfer  (EFT).  The  regulations  provide 
rules  regarding  which  taxpayers  must 
make  deposits  by  EFT,  the  types  of 
Federal  taxes  that  must  be  deposited  by 
EFT,  and  when  deposits  by  EFT  must 
begin.  The  regulations  affect  taxpayers 
required  to  make  deposits  of  Federal 
taxes  by  EFT.  The  final  regulations 
reflect  changes  to  the  Internal  Revenue 
Code  of  1986  (Code)  made  by  the  North 
American  Free  Trade  Agreement 
Implementation  Act  and  the  Small 
Business  Job  Protection  Act  of  1996. 
DATES:  The  final  regulations  are 
effective  July  14, 1997.  For  dates  of 


applicability  of  these  regulations,  see 

§31.6302-l(h)(2). 

TOR  FURTHER  INFORMATKW  CONTACT: 

Vincent  G.  Surabian,  202-622-6232  (not 

a  toll-free  number). 

SUPPLEMENTARY  mFvlRMATKDN: 

Background 

Section  523  of  the  North  American 
Free  Trade  Agreement  Implementation 
Act,  Pub.  L.  103-182,  107  Stat.  2057 
(December  8,  1993),  amended  section 
6302  of  the  Code  by  enacting  a  new 
subsection  (h)  requiring  the  Secretary  of 
the  Treasury  to  prescribe  such 
regulations  as  may  be  necessary  for  the 
development  and  implementation  of  an 
EFT  system  to  be  used  for  the  collection 
of  depository  taxes. 

On  July  11,  1994,  the  IRS  published 
temporary  regulations  (TD  8553)  in  the 
Federal  Register  (59  FR  35414)  relating 
to  the  deposit  of  Federal  taxes  by  EFT. 
A  notice  of  proposed  rulemaking  (lA- 
03-94)  cross-referencing  the  temporary 
regulations  was  also  published  in  the 
Federal  Register  for  the  same  day  (59 
FR  35418).  Subsequently,  on  March  21, 
1996,  additional  temporary  regulations 
(TD  8661)  were  published  in  the 
Federal  Register  (61  FR  11548)  as  well 
as  a  notice  of  proposed  rulemaking  (lA- 
03-94,  61  FR  11595)  that  both  cross- 
referenced  the  temporary  regulations 
published  that  day  and  amended  the 
notice  of  proposed  rulemaking 
published  July  11, 1994.  Many  vmtten 
comments  were  received  in  response  to 
these  notices  of  proposed  rulemaking.  A 
public  hearing  on  the  1994  notice  was 
held  on  October  3,  1994.  There  were  no 
requests  for  a  public  hearing  on  the 
1996  notice  and  none  was  held. 


Section  1809  of  the  Small  Business 
Job  Protection  Act  of  1996,  Pub.  L.  104- 
188,  110  Stat.  1755  (August  20,  1996), 
delayed  the  date  by  which  certain 
taxpayers  must  be^in  EFT  deposits. 

After  consideration  of  all  comments, 
the  regulations  proposed  by  IA-03-94 
are  adopted  as  revised  by  this  Treasury 
decision,  and  the  corresponding 
temporary  regulations  are  removed.  The 
revisions  are  discussed  below. 

Explanation  of  Provisions 

Under  the  temporary  regulations,  the 
requirement  to  deposit  by  EFT  is  based 
on  the  taxpayer's  total  deposits  of 
certain  taxes  during  certain 
"determination  periods."  If  the 
taxpayer's  deposits  of  the  taxes  during 
a  determination  period  exceed  a 
prescribed  dollar  threshold,  the 
taxpayer  roust  use  EFT  to  make  deposits 
on  and  after  the  date  prescribed  in  the 
temporary  regulations. 

Delay  in  January  1 .  1997,  Start-Up  Date 
The  Small  Business  Job  Protection  Act 
of  1996  provides  that  taxpayers  first 
required  by  the  temporary  regulations  to 
deposit  by  EFT  for  return  periods 
beginning  on  and  after  January  1.  1997, 
need  not  begin  to  deposit  by  EFT  until 
July  1,  1997.  The  final  regulations 
provide  that  these  taxpayers  must  use 
EFT  to  make  deposits  that  are  due  on  or 
after  July  1,  1997,  and  relate  to  return 
periods  beginning  on  or  after  January  1, 
1997.  For  example,  a  corporation  to 
which  this  rule  applies,  and  which  files 
its  income  tax  returns  on  a  calendar  year 
basis,  must  use  EFT  to  make  corporate 
and  estimated  income  tax  deposits  that 
are  due  on  or  after  July  1,  1997.  Thus, 
the  corporation's  September  15,  1997, 


and  subsequent  estimated  tax  payments 
must  be  made  by  EFT. 

Penalty  Relief 

Under  Notice  97-43,  (1997-30  LR.B.), 
the  IRS  announced  that  no  penalties  for 
failure  to  deposit  by  EFT  will  be 
imposed  through  December  31,  1997,  on 
any  taxpayer  first  required  to  deposit  by 
EFT  on  or  after  July  1,  1997.  These 
taxpayers  will  remain  liable  for  the 
failure-to-deposit  penalty  (absent 
reasonable  cause)  under  section  6656  if 
they  fail  to  make  a  required  deposit 
(using  either  EFT  or  paper  coupons)  in 
a  timely  manner. 

Threshold  for  January  1,  1999  Mandate 

The  temporary  regulations  provide 
that  if  a  taxpayer's  employment  tax 
deposits  during  1997  exceed  $20,000, 
or,  if  no  employment  taxes  are 
deposited,  the  other  taxes  deposited  in 
1997  exceed  $20,000,  the  taxpayer  must 
begin  depositing  by  EFT  for  return 
periods  beginning  on  and  after  January 
1,  1999.  Based  on  information  available 
in  1994,  the  IRS  and  Treasury 
Department  concluded  that  the  $20,000 
threshold  was  necessary  to  assure  that 
94%  of  employment  taxes  and  94%  of 
other  depository  taxes  would  be 
collected  by  EFT  in  fiscal  year  1999  and 
subsequent  years  as  required  by  section 
6302(h).  Based  on  information  currently 
available,  the  IRS  and  Treasury 
Department  have  concluded  that  the 
statutory  requirement  for  1999  and 
subsequent  years  will  be  satisfied 
without  the  need  to  reduce  the 
threshold  below  $50,000.  Accordingly, 
the  final  regulations  raise  the  threshold 
for  the  January  1,  1997  through 
December  31,  1997  determination 
period  from  $20,000  to  $50,000. 

Technical  Correction — First  Required 
Deposit 

The  final  regulations  revise  the 
special  rule  requiring  taxpayers  with  no 
employment  tax  deposits  to  use  EFT  if 
their  deposits  of  other  taxes  exceed  a 
specified  threshold.  As  revised,  the 
requirement  to  deposit  by  EFT  "applies 
to  all  depository  taxes  due  with  respect 
to  deposit  obligations  incurred  for 
return  periods  beginning  on  and  after 
the  applicable  effective  date."  The 
words  "for  return  periods  beginning  " 
were  inadvertently  omitted  in  the 
temporary  regulations. 

Wscellaneous 

The  definition  of  time  deemed 
deposited  has  been  revised  solely  for 
purposes  of  clarity, 

Certain  obsolete  provisions  in  the 
temporary  regulations  relating  to 
agreements  entered  into  by  the 


Commissioner  with  third  party  bulk 
data  processors  for  the  period  prior  to 
January  1,  1995,  have  been  deleted. 

Public  Comment 

Some  commentators  asked  if  the  IRS 
intends  to  notify  each  affected  taxpayer 
of  the  EFT  requirement  before  the  date 
on  which  the  taxpayer  must  begin 
depositing  by  EFT.  The  IRS  mailed 
several  advance  notices  to  each  taxpayer 
that  became  subject  to  the  EFT 
requirement  in  1997,  and  plans  to 
provide  similar  notices  to  taxpayers 
required  to  begin  depositing  bv  EFT  in 
1998. 

Other  commentators  stated  that  it 
would  be  easier  for  taxpayers  to 
determine  whether  they  are  subject  to 
the  rules  if  the  thresholds  were  based  on 
deposit  liabilities  incurred  during  the 
calendar  year  rather  than  deposits  made 
during  the  calendar  year.  Although  the 
specific  suggestion  was  not  adopted,  the 
IRS  is  addressing  the  underlying       ., 
concern  in  other  ways.  The  IRS  will 
make  the  threshold  determination  for 
affected  taxpayers  and,  as  indicated 
above,  notify  those  taxpayers,  in 
advance,  of  their  obligation  to  begin 
depositing  by  EFT. 

Some  commentators  suggested  that 
the  final  regulations  should  clarify 
whether  tax  payments  made  with 
returns  by  check,  money  order,  etc.  are 
taken  into  account  in  threshold 
determinations.  Payments  submitted 
with  a  return  are  not  "deposits"  and  are. 
therefore,  not  taken  into  account  in 
determining  if  a  threshold  has  been 
exceeded  for  EFT  purposes. 

Other  commentators  stated  that  the 
determination  period  for  EFT  should  be 
the  same  as  the  lookback  period  used  in 
determining  a  taxpayers  deposit  status 
(semi-weekly  or  monthly)  for 
employment  tax  deposit  purposes.  This 
suggestion  was  not  adopted  because  the 
lookback  periods  for  determining  a 
taxpayer's  deposit  status  with  respect  to 
employment  tax  vary  depending  upon 
the  type  of  employment  tax  being 
deposited  (for  example.  Form  943  and 
945  depositors  have  a  calendar  year 
lookback  period  whereas  Form  941 
depositors  do  not). 

Several  commentators  suggested 
employers  need  a  .'■afe  harbor  more 
generous  than  the  current  98  percent 
rule  because  deposits  by  EFT  must  be 
initiated  earlier  than  current  paper 
coupon  deposits.  The  IRS  and  Treasury 
Department  do  not  believe  it  is 
necessary  to  change  the  safe  harbor.  EFT 
depositors  may  use  the  Same  Day 
Payment  option  (Electronic  Tax 
Application  (ETA))  and.  when  using 
this  option,  are  not  required  to  initiate 
deposits  any  earlier  than  paper  coupon 


depositors.  Thus.  EFT  depositors  will 
have  as  much  time  as  they  have  always 
had  to  determine  the  amount  they  are 
required  to  deposit. 

One  commentator  indicated  that 
following  the  ACH  Holiday  Schedule 
will  cause  problems  for  $100,000  next- 
day  depositors.  The  IRS  and  Treasury 
Department  believe  that  the  availability 
of  ETA  will  alleviate  any  problems 
caused  by  the  ACH  Holiday  Schedule. 

Another  commentator  noted  that 
many  securities  firms  that  have  next-day 
deposits  will  be  unable  to  comply  with 
the  EFT  deposit  requirement  because  of 
the  nature  of  the  securities  business. 
The  commentator  recommends  either 
exempting  nonpayroll  related  income 
tax  deposits  from  the  EFT  deposit 
requirement  or  allowing  the  use  of 
Fedwire  on  a  regular  basis.  Since  ETA 
includes  Fedwire  value  transfers. 
Fedwire  non-value  transfers,  and  Direct 
Access  transactions,  and  is  available  for 
taxpayers  to  use  on  a  regular  basis, 
securities  firms  should  be  able  to 
comply  with  the  next-day  deposit  rule. ' 

Anotiier  commentator  suggested  that  a 
deposit  by  EFT  should  be  considered 
timely  if  initiated  with  the  Automated 
Clearing  House  (ACH)  in  a  timely  and 
correct  manner  and  that  the  taxpayer 
should  not  be  responsible  for  possible 
ACH  breakdowns.  Rev.  Rul.  94-46 
(1994-2  C.B.  278),  has  been  published 
to  address  this  situation.  The  revenue 
ruling  provides  guidance  on 
establishing  reasonable  cause  for 
abatement  of  the  tai lure-to-deposit 
penalty  in  certain  situations  involving 
deposits  by  EFT. 

A  commentator  suggested  that  the 
regulations  should  allow  taxpayers  to 
make  deposits  by  EFT  from  any 
institution  that  has  the  ability  to  make 
ACH  credit  or  debit  transfers  and  should 
not  require  the  taxpayers  to  open 
accounts  with  a  Treasury  Financial 
Agent.  A  taxpayer  is  not  required  to 
open  an  account  with  a  Treasury' 
Financial  Agent.  The  ACH  debit  and 
ACH  credit  options  allow  a  taxpayer  to 
make  a  deposit  from  any  of  the  many 
institutions  that  have  the  ability  to  make 
ACH  credit  or  debit  transfers. 

One  commentator  suggested  that  a 
$500  minimum  threshold  should  be 
provided  for  EFT  deposits.  This  change 
would  unduly  complicate 
administration  of  the  rules  and  has  not 
been  adopted. 

Some  of  the  issues  raised  in 
comments  on  the  notice  of  proposed 
rulemaking  published  on  July  11,  1994. 
were  addressed  in  changes  made  to  the 
temporary  regulations  by  TD  8661. 
These  issues  were  discussed  in  the 
preamble  to  TD  8661  and  will  not  be 
addressed  again  here.  In  addition. 
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several  other  comments  that  were 
outside  the  scope  of  this  regulations 
project  have  not  been  addressed  here. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EO 
12866.  Therefore,  a  regulatory 
assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and,  because  the  notices  of 
proposed  rulemaldng  preceding  the 
regulations  were  issued  prior  to  March 
29,  1996.  a  Regulatory  Flexibility 
Analysis  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  two  notices  of  proposed 
rulemaking  preceding  these  regulations 
were  submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Vincent  G.  Surabian, 
Office  of  the  Assistant  Chief  Counsel 
(Income  Tax  &  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  31 

Employment  taxes.  Income  taxes, 
Penalties,  Pensions,  Railroad  retirement, 
Reporting  and  recordkeeping 
requirements.  Social  Security. 
Unemployment  compensation. 

26  CFE  Part  40 

Excise  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  1.  31.  and 
40  are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  removing  the 
citations  for  "Section  1.6302-l(a)",  and 
"Sections  1.6302-lT,  1.6302-2T  and 
1,6302-3T",  and  "Section  1.6302-4T" 
and  adding  entries  in  numerical  order  to 
read  as  follows: 

Authority;  26  U.S.C.  7805  *   *   * 

Section  1.6302-1  also  issued  under  26 
U.S.C.  6302(c)  and  (h). 

Section  1.6302-2  also  issued  under  26 
U.S.C.  6302(h). 


Section  1.6302-3  also  issued  under  26 
U.S.C.  6302(h). 

Section  1.6302-4  also  issued  under  26 
U.S.C.  6302(a)  and  (c).  *   "  * 

Par.  2.  Section  1.6302-1  is  amended 
as  follows: 

1.  The  heading  for  paragraph  (b)  is 
revised. 

2.  The  text  of  paragraph  (b)  is 
redesignated  as  paragraph  (b)(1)  and  a 
heading  for  (b)(1)  is  added. 

3.  Paragraph  (b)(2)  is  added. 

4.  The  0MB  parenthetical  at  the  end 
of  the  section  is  removed. 

The  revised  and  added  provisions 
read  as  follows: 

§  1 .6302-1     Use  o«  Government 
depositaries  in  connection  with  corporation 
income  and  estimated  income  taxes  and 
certain  taxes  of  tax-exempt  organizations. 
•         •         «         •         • 

(b)  S4anner  of  deposit— C^)  Deposit  by 
Federal  tax  deposit  coupon.  *   *   " 

(b)(2)  Deposits  by  electronic  funds 
transfer.  For  the  requirement  to  deposit 
corporation  income  and  estimated 
income  taxes  and  certain  taxes  of  tax- 
exempt  organizations  by  electronic 
funds  transfer,  see  §  31. 6302-1  (h)  of  this 
chapter.  A  taxpayer  not  required  to 
deposit  by  electronic  funds  transfer 
pursuant  to  §  31.6302-l(h)  of  this 
chapter  remains  subject  to  the  rules  of 
paragraph  (b)(1)  of  this  section. 

§1.6302-11    [Removed] 

Par.  3.  Section  1.6302-lT  is  removed. 

Par.  4.  Section  1.6302-2  is  amended 
as  follows: 

1.  The  heading  for  paragraph  (b)  is 
revised. 

2.  Paragraph  (c)  is  redesignated  as 
■paragraph  (b)(6). 

3.  A  new  paragraph  (c)  is  added. 

4.  The  OMB  parenthetical  at  the  end 
of  the  section  is  removed. 

The  revised  and  added  provisions 
read  as  follows: 

§  1 .6302-2    Use  of  Government 
depositaries  for  payment  of  tax  withheld  on 
nonresident  aliens  and  foreign 
corporations. 

•         *         •        •         • 

(b)  Deposits  by  Federal  tax  deposit 
coupon.  *   *  * 

(c)  Deposits  by  electronic  funds 
transfer.  For  the  requirement  to  deposit 
taxes  withheld  on  nonresident  aliens 
and  foreign  corporations  by  electronic 
funds  transfer,  see  §  31.6302-l(h)  of  this 
chapter.  A  taxpayer  not  required  to 
deposit  by  electronic  funds  transfer 
pursuant  to  §  31.6302-l(h)  of  this 
chapter  remains  subject  to  the  rules  of 
paragraph  (b)  of  this  section. 


§1.6302-2T    [Removed] 

Par.  5.  Section  1.6302-2T  is  removed. 


Par.  6.  In  §  1.6302-3,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  1 .6302-3    Use  of  Government 
depositaries  in  connection  with  estimated 
taxes  of  certain  trusts. 

•        *        *        •        • 

(c)  Cross-references.  For  further 
guidance  and  instructions  for  certain 
banks  and  financial  institutions  acting 
as  fiduciaries  with  respect  to  taxable 
trusts,  see  Rev.  Proc.  89-49  (1989-2  C.B. 
615),  (see  §  601.601(d)(2)  of  this  chapter) 
or  any  successor  revenue  procedure.  For 
the  requirement  to  deposit  estimated  tax 
payments  of  taxable  trusts  by  electronic 
funds  transfer,  see  §  31.6302-l(h)  of  this 
chapter. 

§  1 .6302-31    [Removed] 

Par.  7.  Section  1.6302-3T  is  removed. 

Par,  8.  Section  1.6302-4  is  added  to 
read  as  follows: 

§  1 .6302-4    Use  of  financial  Institutions  In 
connection  with  individual  income  taxes. 

Voluntary  payments  by  electronic 
funds  transfer.  An  individual  may 
voluntarily  remit  by  electronic  funds 
transfer  all  payments  of  tax  imposed  by 
subtitle  A  of  the  Code,  including  any 
payments  of  estimated  tax.  Such 
payments  must  be  made  in  accordance 
with  procedures  to  be  prescribed  by  the 
Commissioner. 

§1.6302-41    [Removed] 

Par.  9.  Section  1.6302-4T  is  removed. 

PART  31— EMPLOYMENT  TAXES  AND 
COLLECTION  OF  INCOME  TAX  AT 
SOURCE 

Par.  10.  The  authority  citation  for  Part 
31  is  amended  by  removing  the  entries 
for  "Section  31.6302-lT",  and  "Section 
31.6302(c)-3T"  and  revising  the  entry 
for  "Sections  31.6302-1  through 
31.6302-3"  and  by  adding  an  entry  for 
"Section  31.6302(c)-3  '  to  read  as 
follows: 
Authority:  26  U.S.C.  7805  *   *   * 
Sections  31.6302-1  through  31.6302-3  also 
issued  under  26  U.S.C.  6302(a),  (c),  and  (h). 

*  *   • 

Section  31.6302(c)-3  also  issued  under  26 
U.S.C.  6302(h). 

Par.  11.  In  §  31.0-1 ,  paragraph  (a)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 

§31.0-1    Introduction. 

(a)  *   *   *  The  regulations  in  this  part 
also  provide  rules  relating  to  the  deposit 
of  other  taxes  by  electronic  funds 
transfer. 

*  »        •        *        * 

Par.  12.  In  §  31.0-3,  paragraph  (f)  is 
amended  by  adding  a  sentence  at  the 
end  of  the  paragraph  to  read  as  follows: 
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§  31 .0-3    Scope  of  regulations. 

***** 

(f)  *   *   *  Subpart  G  of  this  part  also 
provides  rules  relating  to  the  deposit  of 
other  taxes  by  electronic  funds  transfer. 

Par.  13.  In  §  31.6302-1,  paragraph  (h) 
is  redesignated  as  paragraph  (i),  and 
new  paragraph  (h)  is  added  to  read  as 
follows: 

§  31 .6302-1    Federal  tax  deposit  rules  for 
withheld  Income  taxes  and  taxes  under  the 
Federal  Insurance  Contributions  Act  (FICA) 
attributable  to  payments  ntade  after 
December  31, 1992. 
***** 

(h)  Time  and  manner  of  deposit — 
deposits  required  to  be  made  by 
electronic  funds  transfer — (1)  In  general. 
Section  6302(h)  requires  the  Secretary  to 
prescribe  such  regulations  as  may  be 
necessary  for  the  development  and 
implementation  of  an  electronic  funds 
transfer  system  to  be  used  for  the 
collection  of  the  depository  taxes  as 
described  in  paragraph  (h)(3)  of  this 
section.  Section  6302(h)(2)  provides  a 
phase-in  schedule  that  sets  forth 
escalating  minimum  percentages  of 
those  depository  taxes  to  be  deposited 


by  electronic  funds  transfer.  This 
paragraph  (h)  prescribes  the  rules 
necessary  for  implementing  an 
electronic  funds  transfer  system  for 
collection  of  depository  taxes  and  for 
effecting  an  orderly  ind  expeditious 
phase-in  of  that  system. 

(2)  Threshold  amounts,  determination 
periods,  and  effective  dates.  (i)(A) 
Taxpayers  whose  aggregate  deposits  of 
the  taxes  imposed  by  Chapters  21 
(Federal  Insurance  Contributions  Act), 
22  (Railroad  Retirement  Tax  Act),  and 
24  (Collection  of  Income  Tax  at  Source 
on  Wages)  of  the  Internal  Revenue  Code 
during  a  12-month  determination  period 
exceed  the  applicable  threshold  amount 
are  required  to  deposit  all  depository 
taxes  described  in  paragraph  (h)(3)  of 
this  section  by  electronic  funds  transfer 
(as  defined  in  paragraph  (h)(4)  of  this 
section)  unless  exempted  under 
paragraph  (h)(5)  of  this  section.  If  the 
applicable  effective  date  is  January  1 , 
1995,  or  January  1,  1996,  the 
requirement  to  deposit  by  electronic 
funds  transfer  applies  to  all  deposits 
required  to  be  made  on  or  after  the 
applicable  effective  date.  If  the 


applicable  effective  date  is  July  1.  1997, 
the  requirement  to  deposit  by  electronic 
funds  transfer  applies  to  all  deposits 
required  to  be  made  on  or  after  July  1 . 
1997  with  respect  to  deposit  obligations 
incurred  for  return  periods  beginning  on 
or  after  January-  1 .  1997.  If  the  applicable 
effective  date  is  January'  1,  1998,  or 
thereafter,  the  requirement  to  deposit  by 
electronic  funds  transfer  applies  to  all 
deposits  required  to  be  made  with 
respect  to  deposit  obligations  incurred 
for  return  periods  beginning  on  or  after 
the  applicable  effective  date.  In  general, 
each  applicable  effective  date  has  one 
12-month  determination  period. 
However,  for  the  applicable  effective 
date  January'  1,  1996,  there  are  two 
determination  periods.  If  the  applicable 
threshold  amount  is  exceeded  in  either 
of  those  determination  periods,  the 
taxpayer  becomes  subject  to  the 
requirement  to  deposit  by  electronic 
funds  transfer,  effective  January  1,  1996. 
Th°  threshold  amounts,  determinatif^- 
perods  and  applicable  effective  dates 
for  (,  orposes  of  this  paragraph 
(hJUKiHA)  are  as  follows: 


Threshold  amount 


$7S  million  .... 
$47  million  .... 
$47  million  .... 
$50  thousand 
$50  thousand 
$50  thousand 


Determination  period 


1-1-93  to  12-31-93 
1-1-93  10  12-31-93 
1-1-94  to  12-31-94 
1-1-95  to  12-31-95 
1-1-96  10  12-31-96 
1-1-97  to  12-31-97 


Applicable  effec- 
tive date 


Jan.  1,  1995. 
Jan.  1. 1996. 
Jan  1,  1996. 
July  1,  1997. 
Jan.  1,  1998. 
Jan.  1,  1999. 


(B)  Unless  exempted  under  paragraph 
{h)(5)  of  this  section,  a  taxpayer  that 
does  not  deposit  any  of  the  taxes 
imposed  by  chapters  21,  22,  and  24 
during  the  applicable  determination 
periods  set  forth  in  paragraph 
(h)(2)(i)(A)  of  this  section,  but  that  does 
make  deposits  of  other  depository  taxes 
(as  described  in  paragraph  (h)(3)  of  this 


section),  is  nevertheless  subject  to  the 
requirement  to  deposit  by  electronic 
funds  transfer  if  the  taxpayers  aggregate 
deposits  of  all  depository  taxes  exceed 
the  threshold  amount  set  forth  in  this 
paragraph  (h)(2)(i)(B)  during  an 
applicable  12-month  determination 
period.  This  requirement  to  deposit  by 
electronic  funds  transfer  applies  to  all 


Threshold  amount 


$50  thousand 
$50  thousand 
$50  thousand 


depository  taxes  due  with  respect  to 
deposit  obligations  incurred  for  return 
periods  beginning  on  or  after  the 
applicable  effective  date.  The  threshold 
amount,  determination  periods,  and 
applicable  effective  dates  for  purposes 
of  this  paragraph  (h)(2)(i)(B)  are  as 
follows: 


Detemiination  penod 


1-1-95  to  12-31-95 
1-1-96  to  12-31-96 
1-1-97  to  12-31-97 


Appl>cat>le  effec- 
tive date 


Jan.  1. 1998. 
Jan.  1,  1998. 
Jan.  1,  1999. 


(ii)  Once  a  taxpayer  is  required  to 
deposit  by  electronic  funds  transfer 
pursuant  to  this  paragraph  (h)(2),  the 
taxpayer  must  continue  to  deposit  by 
electronic  funds  transfer.  Until  such 
time  as  a  taxpayer  is  required  by  this 
section  to  deposit  by  electronic  funds 
transfer,  the  taxpayer  may  voluntarily 
make  deposits  by  electronic  funds 
transfer,  but  remains  subject  to  the  rules 


of  paragraph  (i)  of  this  section, 
pertaining  to  deposits  by  Federal  tax 
deposit  (FTD)  coupon,  in  making 
deposits  other  than  by  electronic  funds 
transfer. 

(3)  Taxes  required  to  be  deposited  by 
electronic  funds  transfer.  The 
requirement  to  deposit  by  electronic 
funds  transfer  under  paragraph  (h)(2)  of 
this  section  applies  to  all  the  taxes 


required  to  be  deposited  under 
§§1.6302-1,  1.6302-2.  and  1.6302-3  of 
this  chapter;  §§31.6302-1,  31.6302-2, 
31.6302-3,  31.6302-4,  and  31  6302(c>- 
3;  and  §  40.6302(c)-l  of  this  chapter. 

(4)  Definitions— {i)  Electronic  funds 
transfer.  An  electronic  funds  transfer  is 
any  transfer  of  depository  taxes  made  in 
accordance  with  Revenue  Procedure  97- 
33.  (1997-30  I.R.B.),  (see  § 601.601(d)(2) 


1  >i      innT    /    U..lr 


37494  Federal  Register   '  Vol.  62,  No.  134  /  Monday,  July  14,  1997  /  Rules  and  Regulations 


of  this  chapter),  or  in  accordance  with 
procedures  subsequently  prescribed  by 
the  Commissioner. 

(ii)  Taxpayer.  For  purposes  of  this 
section,  a  taxpayer  is  any  person 
required  to  deposit  federal  taxes, 
including  not  only  individuals,  but  also 
any  trust,  estate,  partnership, 
association,  company  or  corporation. 

(5)  Exemptions.  If  any  categories  of 
taxpayers  are  to  be  exempted  from  the 
requirement  to  deposit  by  electronic 
funds  transfer,  the  Commissioner  will 
identify  those  taxpayers  by  guidance 
published  in  the  Internal  Revenue 
Bulletin.  (See  §601.601(d)(2)(ii)(6)  of 
this  chapter.) 

(6)  Separation  of  deposits.  A  deposit 
for  one  return  period  must  be  made 
separately  from  a  deposit  for  another 
return  period. 

(7)  Payment  of  balance  due.  If  the 
aggregate  amount  of  taxes  reportable  on 
the  applicable  tax  return  for  the  return 
period  exceeds  the  total  sunount 
deposited  by  the  taxpayer  with  regard  to 
the  return  period,  then  the  balance  due 
must  be  remitted  in  accordance  with  the 
applicable  form  and  instructions. 

(8)  Time  deemed  deposited.  A  deposit 
of  taxes  by  electronic  funds  transfer  will 
be  deemed  made  when  the  amount  is 
withdrawn  &x>m  the  taxpayer's  account, 
provided  the  U.S.  Government  is  the 
payee  and  the  amount  is  not  returned  or 
reversed. 

(9)  Time  deemed  paid.  In  general,  an 
amount  deposited  under  this  paragraph 
(h)  will  be  considered  to  be  a  payment 
of  tax  on  the  last  day  prescribed  for 
filing  the  applicable  return  for  the 
return  period  (determined  without 
regard  to  any  extension  of  time  for  filing 
the  return)  or,  if  later,  at  the  time 
deemed  deposited  under  paragraph 
(h)(8)  of  this  section.  In  the  case  of  the 
taxes  imposed  by  chapters  21  and  24  of 
the  Internal  Revenue  Code,  solely  for 
purposes  of  section  6511  and  the 
regulations  thereunder  (relating  to  the 
period  of  limitation  on  credit  or  refund), 
if  an  amount  is  deposited  prior  to  April 
15th  of  the  calendar  year  immediately 
succeeding  the  calendar  year  that 
includes  the  period  for  which  the 
amount  was  deposited,  the  amount  will 
be  considered  paid  on  April  15th. 


§31.6302-1T    [Removed) 

Par.  14.  Section  31.6302-lT  is 
removed. 

Par.  15.  Section  31.6302(c}-3  is 
amended  as  follows: 

1.  The  heading  for  paragraph  (b)  is 
revised. 

2.  Paragraph  (c)  is  revised. 

3.  Paragraph  (d)  is  added. 


The  revised  and  added  provisions 
read  as  follows: 

§  31 .6302(c)-3    Use  of  Government 
depositaries  in  connection  witti  tax  under 
the  Federal  Unemployment  Tax  Act. 

•         •         *         •         * 

(b)  Manner  of  deposit — deposits 
required  to  be  made  by  Federal  tax 
deposit  (FTD)  coupon.  *   *   * 

(c)  Manner  of  deposit — deposits 
required  to  be  made  by  electronic  funds 
transfer.  For  the  requirement  to  deposit 
tax  under  the  Federal  Unemployment 
Tax  Act  by  electronic  funds  transfer,  see 
§31.6302-l(h).  A  taxpayer  not  required 
to  deposit  by  electronic  funds  transfer 
pursuant  to  §  31.6302-l(h)  remains 
subject  to  the  rules  of  paragraph  (b)  of 
this  section. 

(d)  Effective  date.  The  provisions  of 
paragraphs  (a)  and  (b)  of  this  section 
apply  with  respect  to  caleiular  quarters 
beginning  after  December  31,  1969.  The 
provisions  of  paragraph  (c)  of  this 
section  apply  with  respect  to  calendar 
quarters  beginning  on  or  after  January  1 , 
1995. 

§31.6302(cHn"    [Removed] 

Par.  16.  Section  31.6302(c)-3T  is 
removed. 

PART  40— EXCISE  TAX  PROCEDURAL 
REGULATIONS 

Par.  17.  The  authority  citation  for  part 
40  is  amended  by  revising  the  entry  for 
"SecUons  40.6302(c)-l,  40.6302{c)-2. 
40.6302(c>-3.  and  40.6302(c}-4"  and 
removing  the  entry  for  "Section 
40.6302(c}-lT"  to  read  as  follows: 

Authority:  26  U.S.C.  78Co  *  *  * 

Section  40.6302(c}-l  also  issued  under  26 

U.S.C.  6302(a)  and  (h). 

Sections  40.6302(clh-2,  40.6302(c}-3,  and 

40.6302(c)-4  also  issued  under  26  U.S.C. 

6302(a). 

Par.  18.  Section  40.6302(c)-l  is 
amended  as  follows: 

1.  The  text  of  paragraph  (d)  is 
redesignated  paragraph  (d)(1)  and  a 
paragraph  heading  is  added  for  (d)(1). 

2.  Paragraph  (d)(2)  is  added. 

The  added  provisions  read  as  follows: 


§  40.6302(c)-1 
depositaries. 


Use  of  Government 


(d)  Remittance  of  deposits — (1) 

Deposits  by  Federal  tax  deposit  coupon. 

*  •  * 

(2)  Deposits  by  electronic  funds 
transfer.  For  the  requirement  to  deposit 
excise  taxes  by  electronic  funds  transfer, 
see  §3 1.6302-1  (h)  of  this  chapter.  A 
taxpayer  not  required  to  deposit  by 
electronic  funds  transfer  pursuant  to 


§  31. 6302-1  (h)  of  this  chapter  remains 
subject  to  the  rules  of  this  paragraph  (d). 


§40.6302(c)-1T    [Removed] 

Par.  19.  Section  40.6302(c)-lT  is 
removed. 

Dated:  )une  27, 1997. 
Michael  P.  Dolan, 
Acting  Commissioner  of  Internal  Revenue. 

DoBald  C  Lufaick, 

Acting  Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  97-18285  Filed  7-11-97;  8:45  ami 

BILUNG  CODE  4S30-02-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IL117-1a;FRL-5857-3] 

Approval  and  Promulgation  of  State 
ImplenYentation  Plan;  Illinois 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  action,  EPA  is 
approving,  as  revisions  to  the  Illinois 
State  Implementation  Plan  (SIP):  Rate- 
Of-Progress  (ROP)  plans  for  the  purpose 
of  reducing  Volatile  Organic  Compound 
(VOC)  emissions  in  the  Chicago  ozone 
nonattainment  area  (Cook,  DuPage, 
Kane,  Lake,  McHeruy,  and  Will 
Counties,  Oswego  Township  in  Kendall 
County,  and  Aux  Sable  and  Goose  Lake 
Townships  in  Grundy  County)  and  in 
the  Metro-East  St.  Louis  ozone 
nonattainment  area  (Madison,  Monroe, 
and  St.  Clair  Counties)  by  15  percent  by 
November  15.  1996,  relative  to  1990 
baseline  emissions;  contingency  plans 
for  the  same  ozone  nonattainment  areas 
for  the  purpose  of  achieving  an 
additional  3  percent  VOC  emission 
reductions  beyond  the  15  percent  ROP 
plans;  and  transportation  control 
measures  (TCM)  for  the  Metro-East  St. 
Louis  area.  Emissions  of  VOC  react  with 
nitrogen  oxides  in  sunlight  to  form 
ground-level  ozone,  commonly  known 
as  smog.  High  concentrations  of  ground- 
level  ozone  can  aggravate  asthma,  cause 
inflammation  of  lung  tissue,  decrease 
lung  function,  and  impair  the  body's 
defenses  against  respiratory  infection.  In 
this  action,  EPA  is  approving  Illinois' 
15%  ROP  and  contingency  plans 
through  a  "direct  final"  rulemaking;  the 
rationale  for  this  approval  is  set  forth 
below. 

DATES:  This  final  rule  is  effective 
September  12,  1997  unless  adverse 
written  comments  are  received  by 
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August  13,  1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed 
to:  J.  Elmer  Bortzer,  Chief,  Regulation 
Development  Section,  Environmental 
Protection  Agency.  Region  5.  Air  and 
Radiation  Division,  Air  Programs 
Branch  (AR-18J),  77  West  Jackson 
BoulevarH  Chicago,  Illinois  60604. 

Copies  of  the  SIP  revision  request  are 
available  for  inspection  at  the  following 
address:  (It  is  recommended  that  you 
telephone  Mark  J.  Palermo  at  (312)  886- 
6082,  before  visiting  the  Region  5 
office). 
U.S.  Environmental  Protection  Agency. 

Region  5,  Air  and  Radiation  Division, 

77  West  Jackson  Boulevard,  Chicago, 

Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo,  Environmental 
Protection  Specialist,  at  (312)  886-6082. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  Rate-Of-Progress  and 
Contingency  Plan  Requirements  and 
EPA  Review  Criteria 

On  November  15,  1990,  Congress 
enacted  amendments  to  the  Clean  Air 
Act  (Act);  Pub.  L.  101-549,  104,  Stat. 
2399,  codified  at  42  U.S.C.  7401-7671q. 
Section  182(b)(1)  of  the  Act  requires 
States  with  ozone  nonattainment  areas 
classified  as  moderate  and  above  to 
submit  ROP  plans  to  reduce  VOC 
emissions  by  15  percent  from  1990 
levels  by  November  15,  1996, 
accounting  for  growth  in  the  VOC 
emissions  occurring  after  1990.  For 
purposes  of  these  plans,  the  Act,  under 
sections  182(b)(1)(B)  and  (D),  defines 
baseline  emissions  as  the  total  amounts 
of  actual  VOC  emissions  from  all 
anthropogenic  sources  in  the  ozone 
nonattainment  areas  during  the  calendar 
year  of  the  enactment  of  the  revision  of 
the  Act  (1990),  subtracting  or  factoring 
out  emission  reductions  achieved  by  the 
Federal  Motor  Vehicle  Emissions 
Control  Program  (FMVCP)  regulations 
promulgated  before  January  1,  1990,  and 
by  the  1990  gasoline  Reid  Vapor 
Pressure  (RVP)  regulations  (55  FR 
23666,  June  11,  1990). '  The  baseline 
emissions  are  also  referred  to  as  the 
"1990  adjusted  base  year  inventories." 
EPA  interprets  "calendar  year" 
emissions  to  consist  of  typical  ozone 
season  weekday  emissions,  because  the 
ozone  National  Ambient  Air  Quality 
Standard  (NAAQS)  (0.12  parts  per 
million,  one-hour  average)  is  generally 


'  The  1990  RVP  regulations  limit  the  volatility  of 
gasoline  in  ozone  nonattainment  areas  during  the 
ozone  season.  The  FMVCP  provides  vehicle 
emission  limits  that  automobile  manufacturers  must 
meet  in  designing  and  building  new  automobiles. 


exceeded  or  violated  during  ozone 
season  weekdays  when  ozone  precursor 
emissions  and  meteorological 
conditions  are  the  most  conducive  to 
ozone  formation.  (See  "State 
Implementation  Plans:  General 
Preamble  for  the  Implementation  of 
Title  I  of  the  Clean  Air  Act  Amendments 
of  1990,  '  proposed  rule  (57  FR  13507), 
Federal  Register,  April  16.  1992 
(hereafter  referred  to  as  the  General 
Preamble)). 

Section  182(b)(1)(D)  of  the  Act  places 
limits  on  what  emission  reductions  can 
be  claimed  by  ROP  plans.  All 
permanent  and  enforceable  VOC 
emission  reductions  occurring  after 
1990  are  creditable  with  the  following 
exceptions:  (1)  those  resulting  from  any 
emission  control  measure  relating  to 
motor  vehicle  exhaust  and  evaporative 
emissions  promulgated  by  the 
Administrator  by  January  1,  1990;  (2) 
those  due  to  RVP  regulations 
promulgated  by  the  Administrator  by 
November  15,  1990,  or  due  to 
regulations  required  under  section 
211(h)  of  the  Act:  (3)  those  due  to 
measures  to  correct  Reasonably 
Available  Control  Technology  (RACT) 
regulations  as  required  under  section 
182(a)(2)(A)  of  the  Act;  and  (4)  those 
due  to  measures  to  correct  previously 
noted  problems  in  an  existing  vehicle 
inspection  and  maintenance  (I/M) 
program  as  required  under  section 
182(a)(2)(B)  of  the  Act. 

Section  172(c)(9)  of  the  Act  requires 
States  with  ozone  nonattainment  areas 
classified  as  moderate  and  above  to 
adopt  contingency  measures  by 
November  15,  1993.  Such  measures 
must  provide  for  the  implementation  of 
specific  emission  control  measures  if  em 
ozone  nonattainment  area  fails  to 
achieve  ROP  or  fails  to  attain  the 
NAAQS  within  the  time-frames 
specified  under  the  Act.  Section 
182(c)(9)  of  the  Act  requires  that,  in 
addition  to  the  contingency  measures 
required  under  section  172(c)(9),  the 
contingency  measure  SIP  revision  for 
serious  and  above  ozone  nonattainment 
areas  must  also  provide  for  the 
implementation  of  specific  measures  if 
the  area  fails  to  meet  any  applicable 
milestone  in  the  Act.  As  provided  by 
these  sections  of  the  Act,  the 
contingency  measures  must  take  effect 
without  further  action  by  the  Stale  or  by 
the  EPA  Administrator  upon  failure  by 
the  State  to  meet  ROP  requirements  or 
attainment  of  the  NAAQS  by  the 
required  deadline,  or  other  applicable 
milestones  of  the  Act. 

The  General  Preamble  states  that  the 
contingency  measures,  in  total,  must 
generally  pro\ide  for  3  percent 
reductions  from  the  1990  baseline 


emissions.  While  all  contingency 
measures  must  be  fully  adopted  rules  or 
measures.  States  can  use  the  measures 
in  two  different  ways.  A  State  can 
choose  to  implement  contingency 
measures  before  the  November  15,  1996, 
ROP  milestone  deadline.  Alternatively, 
a  State  may  decide  not  to  implement  a 
contingency  measure  until  an  area  has 
actually  failed  to  achieve  a  ROP  or 
attainment  milestone.  In  the  latter 
situation,  the  contingency  measure 
emission  reduction  must  be  achieved 
within  one  year  following  identification 
of  a  milestone  failure. 

The  EPA  has  developed  a  number  of 
guidelines  addressing  the  review  of  ROP 
and  contingency  plans  and  addressing 
such  topics  as:  (1)  the  relationship  of 
ROP  plans  to  other  SIP  elements 
required  by  the  Act;  (2)  recommended 
emission  reduction  levels  for  various 
control  measures  including  Federal 
emission  control  measures;  and  (3) 
emission  inventory  projection 
procedures.  All  relevant  guidelines  are 
listed  below. 

1.  Procedures  for  Preparing  Emissions 
ProjecUons,  EPA-450/4-91-019, 
Environmental  Protection  Agency,  July 
1991. 

2.  State  Implementation  Plans; 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990;  Proposed 
rule  (57  FR  13498),  Federal  Register. 
April  16,  1992. 

3.  "November  15.  1992,  Deliverables 
for  Reasonable  Further  Progress  and 
Modeling  Emission  Inventories,  ' 
memorandum  from  J.  David  Mobley, 
Edwin  L.  Meyer,  and  G.  T.  Helms,  Office 
of  Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
August  7,  1992. 

4.  Guidance  on  the  Adjusted  Base 
Year  Emissions  Inventory  and  the  1996 
Target  for  the  15  Percent  Rate  of 
Progress  Plans.  EPA-452/R-92-O05. 
Environmental  Protection  Agency, 
October  1992. 

5.  "Quantification  of  Rule 
Effectiveness  Improvements." 
memorandum  from  G.  T.  Helms,  Chief. 
Ozone/Carbon  Monoxide  Programs 
Branch,  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  Agency.  October  1992. 

6.  Guidance  for  Growth  Factors, 
Projections,  and  Control  Strategies  for 
the  15  Percent  Rate-of-Progress  Plans, 
EPA^52/R-93-O02,  March  1993. 

7.  "Correction  to  'Guidance  on  the 
Adjusted  Base  Year  Emissions  Inventory 
and  the  1996  Target  for  the  15  Percent 
Rate  of  Progress  Plans',"  memorandum 
from  G.  T.  Helms,  Chief,  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards, 
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Environmental  Protection  Agency, 
March  2,  1993. 

8.  "15  Percent  Rate-of-Progress 
Plans,"  memorandum  from  G.  T.  Helms, 
Chief,  Ozone/Carbon  Monoxide 
Programs  Branch.  Office  of  Air  Quality 
Planning  and  Standards,  Environmental 
Protection  Agency,  March  16,  1993. 

9.  Guidance  on  the  Relationship 
Betv^een  the  15  Percent  Rate-of-Progress 
Plans  and  Other  Provisions  of  the  Clean 
Air  Act,  EPA-452/R-93-007, 
Environmental  Protection  Agency,  May 
1993. 

10.  "Credit  Toward  the  15  Percent 
Rate-of-Progress  Reductions  from 
Federal  Measures,"  memorandum  from 
G.  T.  Helms.  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch, 
Environmental  Protection  Agency,  May 
6,  1993. 

1 1 .  Guidance  on  F^paring 
Enforceable  Regulations  and 
Compliance  Programs  for  the  15  Percent 
Rate-of-Progress  Plans,  EPA^52/R-93- 
005,  Environmental  Protection  Agency, 
June  1993. 

12.  "Correction  Errata  to  the  15 
Percent  Rate-of-Progress  Plan  Guidance 
Series,"  memorandum  from  G.  T. 
Helms,  Chief,  Ozone  and  Carbon 
Monoxide  Programs  Branch, 
Environmental  Protection  Agency,  July 
28,  1993. 

13.  "Early  Implementation  of 
Contingency  Measures  for  Ozone  and 
Carbon  Monoxide  (CO)  Nonattainment 
Areas,"  memorandum  from  G.  T.  Helms, 
Chief,  Ozone/Carbon  Monoxide 
Programs  Branch,  Environmental 
Protection  Agency,  August  13,  1993. 

14.  "Region  HI  Questions  on  Emission 
Projections  for  the  15  Percent  Rate-of- 
Progress  Plans."  memorandum  from 
G.T.  Helms,  Chief,  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
August  17.  1993. 

15.  "Guidance  on  Issues  Related  to  15 
Percent  Rate-of-Progress  Plans," 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation,  Environmental 
Protection  Agency,  August  23, 1993. 

16.  "Credit  Toward  the  15  Percent 
Requirements  from  Architectiu-al  and 
Industrial  Maintenance  Coatings," 
memorandum  from  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  September  10. 1993. 

17.  "Reclassification  of  Areas  to 
Nonattainment  and  15  Percent  Rate-of- 
Progress  Plans."  memorandum  from 
John  S.  Seitz.  Director.  Office  of  Air 
Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
September  20,  1993. 


18.  "Clarification  of  Guidance  for 
Growth  Factors,  Projections  and  Control 
Strategies  for  the  15  Percent  Rate  of 
Progress  Plans,"  memorandum  from  G. 
T.  Helms,  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
October  6.  1993. 

19.  "Review  and  Rulemaking  on  15 
Percent  Rate-of-Progress  Plans," 
memorandum  from  G.  T.  Helms,  Chief, 
Ozone/Carbon  Monoxide  Programs 
Branch,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  October  6,  1993. 

20.  "Questions  and  Answers  from  the 
15  Percent  Rate-of-Progress  Plan 
Workshop,"  memorandum  from  G.  T. 
Helms,  Chief,  Ozone/Carbon  Monoxide 
Programs  Branch,  Environmental 
Protection  Agency.  October  29.  1993. 

21.  "Rate-of-Progress  Plan  Guidance 
on  the  15  Percent  Calculations," 
memorandum  from  D.  Kent  Berry, 
Acting  Director,  Air  Quality 
Management  Division,  Environmental 
Protection  Agency,  October  29, 1993. 

22.  "Clarification  of  Issues  Regarding 
the  Contingency  Measures  that  are  due 
November  15,  1993,  for  Moderate  and 
Above  Ozone  Nonattainment  Areas," 
memorandum  from  D.  Kent  Berry, 
Acting  Director,  Air  Quality 
Management  Division,  Environmental 
Protection  Agency,  November  8,  1993. 

23.  "Credit  for  15  percent  Rate-of- 
Progress  Plan  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule," 
memorandum  fitim  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  December  9,  1993. 

24.  "Guidance  on  Projection  of 
Nonroad  Inventories  to  Future  Years," 
memorandum  from  Philip  A.  Lorang, 
Director,  Emission  Planning  and 
Strategies  Division,  Office  of  Air  and 
Radiation,  Environmental  Protection 
Agency,  February  4,  1994. 

25.  "Discussion  at  the  Division 
Directors  Meeting  on  June  1  Concerning 
the  15  Percent  and  3  Percent 
Calculations,"  memorandum  from  G.  T. 
Helms,  Chief,  Ozone/Carbon  Monoxide 
Programs  Branch,  Office  of  Air  Quality 
Planning  and  Standards,  Environmental 
Protection  Agency,  June  2, 1994. 

26.  "Future  Nonroad  Emission 
Reduction  Credits  for  Court-Ordered 
Noru'oad  Standards,"  memorandum 
from  Philip  A.  Lorang,  Director, 
Emission  Planning  and  Strategies 
Division,  Office  of  Air  and  Radiation, 
Environmental  Protection  Agency, 
November  28,  1994. 

27.  "Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 


Architectxu-al  and  Industrial 
Maintenance  (AIM)  Coating  Rule  and 
the  Autobody  Refinishing  Rule," 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency.  November  29.  1994. 

28.  "Transmittal  of  Rule  Effectiveness 
Protocol  for  1996  Demonstrations," 
memorandum  from  Susan  E.  Bronun, 
Director,  Chemical,  Commercial 
Services  and  Municipal  Division,  Office 
of  Compliance,  Environmental 
Protection  Agency,  December  22,  1994. 

29.  "Future  Nonroad  Emission 
Reduction  Credits  for  Locomotives," 
memorandum  from  Philip  A.  Lorang, 
Director,  Emission  Planning  and 
Strategies  Division,  Office  of  Air  and 
Radiation,  Environmental  Protection 
Agency,  January  3,  1995. 

30.  "Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule," 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency.  March  22,  1995. 

31.  "Fifteen  Percent  Rate-of-Progress 
Plans — Additional  Guidance  " 
memorandum  from  John  S.  Seitz. 
Director.  Office  of  Air  Quality  Planning 
and  Standards.  Environmental 
Protection  Agency.  May  5,  1995. 

32.  "Update  on  the  credit  for  the  15 
percent  Rate-of-Progress  Plans  for 
Reductions  from  the  Architectural  and 
Industrial  Maintenance  Coatings  Rule," 
memorandum  from  John  S.  Seitz, 
Director.  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  March  7,  1996. 

n.  Rate-Of-Progress  and  Contingency 
Plan  Submittals  for  the  Chicago  and 
Metro-East  St.  Louis  Ozone 
Nonattainment  Areas 

A.  Administrative  Actions/ 
Requirements 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  SIPs  and  SIP  revisions  for 
submittal  to  the  EPA.  Sections  110(a)(2) 
and  110(1)  of  the  Act  provide  that  each 
SIP  submitted  by  a  State  must  be 
adopted  by  the  State  after  reasonable 
notice  and  public  hearing. 

The  State  of  Illinois  held  a  public 
hearing  on  October  15,  1993,  to  hear  and 
collect  public  comments  on  the  15 
percent  ROP  and  3  percent  contingency 
plans  for  both  the  Chicago  and  the 
Metro-East  St.  Louis  ozone 
nonattainment  areas.  Subsequently,  the 
plans  were  adopted  by  the  State  and 
submitted  to  EPA  on  November  15, 
1993.  The  submittals  included  records 
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of  public  comments,  hearing  records, 
and  responses  to  public  comments.  The 
plans  were  supplemented  with 
additional  submittals  to  the  EPA  on 
February  18,  1994,  November  22,  1994. 
January  31,  1995,  and  May  23.  1995. 
These  subsequent  submittals  contain 
supplemental  documentation  on  the 
State's  emission  reduction  estimates  for 
various  source  categories.  At  EPA's 
request,  the  Illinois  Environmental 
Protection  Agency  (lEPA)  made 
additional  submittals  of  technical 
support  information  and  updated 
emission  estimates  on  May  9,  1996,  and 
July  22,  1996.  All  of  the  above 
submittals  are  considered  to  be  part  of 
the  record  of  decision  for  this 
rulemaking.  All  submittals  are  available 
for  review  at  the  EPA  Region  5  offices 
noted  above. 

On  January  21,  1994,  by  letter,  the 
EPA  found  the  November  1993, 
submittals  to  be  incomplete  due  to  an 
incomplete  set  of  State  emission  control 
regulations.  Subsequently,  the  State 
adopted  and  submitted  all  required 
regulations.  EPA  found  the  ROP  and 
contingency  plan  submittals  to  be 
complete,  by  letter,  on  June  15,  1995. 

B.  Accurate  Emission  Inventories 

Sections  172(c)(3)  and  182(b)(1)  of  the 
Act  require  nonattainment  plans  to 
include  and  be  based  on 
comprehensive,  accurate,  and  current 
inventories  of  actual  emissions  from  all 


sources  of  relevant  pollutants  in  the 
nonattainment  areas.  On  March  14,  1995 
(60  FR  13631),  EPA  approved  base  year 
(1990)  VOC  emission  inventories  for  the 
Chicago  and  Metro-East  St.  Louis  ozone 
nonattainment  areas  (the  inventories 
also  included  major  source  emissions 
from  surrounding  areas).  The  VOC 
emissions  from  these  emission 
inventories  establish  the  baseline  for 
Illinois'  ROP  and  contingency  plans. 
It  should  be  noted  throughout  the 
discussions  that  follow  that  volatile 
organic  emissions  are  referred  to  as  VOC 
emissions.  In  the  Illinois  ROP  and 
contingency  plans  (as  well  as  in  the  base 
year  emission  inventory 
documentation),  the  State  uses  the  term 
"Volatile  Organic  Material  (VOM)" 
rather  than  VOC.  The  State's  definition 
of  VOM  is  equivalent  to  EPA's 
definition  of  VOC.  The  two  terms  are 
interchangeable  when  discussing 
volatile  organic  emissions.  For 
consistency  with  the  Act  and  with  EPA 
policy,  the  term  VOC  is  used  in  this 
rulemaking.  VOC  emissions  referred  to 
in  today's  action  are  identical  to  VOM 
emissions  referred  to  in  Illinois'  ROP 
and  contingency  measure  plans. 

C.  Required  VOC  Emission  Reductions 

Following  EPA  ROP  guidelines 
(primarily  guidance  contained  in  the 
Guidance  on  the  Adjusted  Base  Year 
Emissions  Inventory  and  the  1996 
Target  of  the  15  Percent  Rate  of  Progress 


Plans.  EPA-452/R-92-005.  October 
1992,  and  in  the  Guidance  for  Growth 
Factors.  Projections,  and  Control 
Strategies  for  the  15  Percent  Rate-of- 
Progress  Plans,  EPA-452/R-93-002. 
March  1993),  the  lEPA  has  determined 
that  creditable  VOC  reductions  (as 
opposed  to  noncreditable  emission 
reductions  defined  in  section 
182(b)(1)(D)  of  the  Act)  of  249.98  tons 
per  day  (TPD)  for  the  Chicago  ozone 
nonattainment  area,  and  26.66  TPD  for 
the  Metro-East  St.  Louis  ozone 
nonattainment  area  are  needed  to 
achieve  the  15%  ROP  requirement.  To 
meet  the  3  percent  contingency 
requirement,  the  lEPA  determined  that 
the  contingency  measures  must  also 
achieve  a  31.92  TPD  VOC  emission 
reduction  in  the  Chicago  ozone 
nonattainment  area  and  4.96  TPD  VOC 
emission  reduction  in  the  Metro-East  St. 
Louis  ozone  nonattainment  area.  The 
lEPA  has  fully  documented  the 
calculation  of  these  emission  reduction 
requirements  and  has  shown  that  EPA 
recommended  procedures  were 
followed.  This  documentation  includes 
identification  of  emission/ source  growth 
factors  and  noncreditable  emission 
reductions  from  emission  controls 
referenced  in  section  182(b)(1)(D)  of  the 
Act.  Tables  1  and  2  summarize  the 
calculation  of  emission  reductions 
needed  bv  1996. 


Table  1.— Emission  Reductions  Required  by  1996  for  the  Chicago  Area 


Calculation  of  reduction  needs  by  1996 


1990  Chicago  Area  Total  VOC  Emissions  

1990  ROP  Emissions  (Anthropogenic  only)  ■• — ■ 

1990-1996  Noncreditable  Reductions  (Reductions  from  1990  RVP,  Pre-1990  FMVCP,  and  RACT  Fix-up  Regulations)  „.. 

1990  Adjusted  Base  Year  Emissions  (1990  ROP  Emissions  minus  Noncreditable  Reductions) • 

15  Percent  of  Adjusted  Base  Year  Emissions  - •  ■. — ■ 

Total  Required  Emission  Reductions  by  1996  (15  Percent  of  Adjusted  Base  Year  Emissions  plus  Noncreditable  Reductions) 

1996  Target  Level  (1990  ROP  Emissions  minus  Total  Required  Emission  Reductions  by  1996) 

1996  Proiected  Emissions  (1990  Adjusted  Base  Year  Emissions  plus  Growth  Factors)  

Reduction  needs  by  1996  to  achieve  15  percent  net  of  growth  (1996  Projected  Emissions  plus  1996  Target  Level)  -. 

Contingency  measure  requirement  (3%  of  Adjusted  Base  Year  Emissions 


Total  emission  reductions  required 


Tons  VOC/ 
day 


,363.40 
,216.56 
199.93 
,064.05 
159.61 
359.54 
857.02 
.107.00 
249,98 
31.92 


281.90 


TABLE  2.— El^lSSION  REDUCTIONS  REQUIRED  BY  1996  FOR  THE  METRO-EAST  ST.  LOUIS  AREA 


Calculation  of  reduction  needs  by  1 996 


1990  Metro-East  Area  Total  VOC  Emissions 

1990  ROP  Emissions  (Anthropogenic  only)  • — ■ 

1990-1996  Noncreditable  Reductions  (1990  RVP,  Pre- 1990  FMVCP,  and  RACT  Fix-Up  Reductions)  

1990  Aidjusted  Base  Year  Emissions  (1990  ROP  Emissions  minus  Noncreditable  Reductions) .-. 

15-Percent  of  Adjusted  Base  Year  Emissions  - - : - 

Total  Required  Emission  Reductions  by  1996  (15  Percent  of  Adjusted  Base  Year  Emissions  plus  Noncreditable  Reductions) 

1996  Target  Level  (1990  ROP  Emissions  minus  Total  Required  Emission  Reductions  by  1996) 

1996  Projected  Emissions  (1990  Adjusted  Base  Year  Emissions  plus  Growth  Factors)  - 

Reduction  needs  by  1996  to  achieve  15  percent  net  of  growth  (1996  Prelected  Emissions  minus  1996  Target  Level)  

Contingency  measure  requirement  (3%  of  Adjusted  Base  Year  Emissions „ ~ 


Tons  VOC/ 
day 


234.79 
174.65 

10.75 
165^4 

24.79 

35.54 
139.11 
165.77 

26.66 
4.96 
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Table  2.— Emission  Reductions  Required  by  1996  for  the  Metro-East  St.  Louis  Area— Continued 

Calculation  of  reduction  needs  by  1 996 

Tons  VOC/ 
day 

Tnlfll  Ami^Ainn  rAduction^  required                                             •• 

31.62 

D.  Control  Measures 

Tables  3  and  4  below  summarize  the 
creditable  emission  reductions  from  the 
15%  ROP  and  3%  contingency  plan 
control  measures.  These  tables  indicate 
the  emission  reduction  credit  the  State 
has  claimed  for  each  control  measure, 
and  the  actual  emission  reduction  credit 
which  EPA  finds  acceptable.  Unless 
otherwise  noted,  the  emission  control 
measures  apply  to  both  the  Chicago  and 
Metro-East  St.  Louis  ozone 
nonattairunent  areas.  Table  5  indicates 
the  date  of  EP.^  approval  of  State 


adopted  control  measures,  date  of  EPA 
promulgation  of  Federal  control 
measures,  or  an  identification  of  the 
source  for  taking  credit  for  a  control 
measure,  where  EPA  promulgation  has 
not  occurred.  Following  the  tables  is  a 
discussion  describing  each  of  the 
emission  control  measures  selected  to 
help  achieve  ROP  and  contingency 
measure  plan  requirements,  and  EPA's 
review  of  the  emission  reduction 
claimed  for  each  control  measure.  (Note 
that  the  lEPA,  in  describing  the  selected 
emission  control  measures  and  emission 


reduction  impacts,  does  not  distinguish 
between  ROP  plan  measures  and 
contingency  plan  measures). 

Emission  reductions  not  needed  to 
achieve  15  percent  ROP  and  3  percent 
contingency  requirements  in  the 
Chicago  and  Metro-East  St.  Louis  ozone 
nonattainment  areas,  respectively,  will 
be  applied  toward  achieving  the  post- 
1996  ROP  requirement,  leading  to 
attainment  of  the  ozone  air  quality 
standard.  (Post-1996  ROP  plans  are 
required  to  be  submitted  under  section 
182(c)(2)(B)of  the  Act). 


Table  3.— Control  Measures  for  the  Chicago  Ozone  Nonattainment  Area 


Control  measure 


Voc  reduc- 
tion state 
claimed 
tons/day 


Voc  reduc- 
tion credit 
accepted 
tons/day 


Mobile  Source  Measures 


Enhanced  Vehicle  l/M  Program  

Conventonal  TQMs 

National  Energy  Policy  Act  of  1 992  

Post- 1994  Tier  1  Vehicle  Emission  Rates  .... 

1995  Reformulated  Gasoline  

1992  Vehicle  l/M  Program  Amendments 

Federal  Detergent  Additive  Gasoline 

Federal  Non-Road  Small  Engine  Standards 


Subtotal  

Industrial  Source 

RACT  Geographic  Expansion 

Expanded  RACT— Lowered  Source  Size  Cutoffs  (25  Tons  Per  Year)  ,... ; 

New  Control  Technique  Guidelines  (CTG):  ~.. 

Synthetic  Organic  Chemical  Manufactunng  Industry  (SOCMI)  Batch  Processes _ _ 

Industnal  Waste  Treatment  Facilities  (IWTF)  _ 

Volatile  Organic  Liquid  (VOL)  Storage  „ - - 

Plastic  Parts  Coating  

Lithographic  Pnnting 

AutomotMie  Refimshing  

Coke  Oven  National  Emission  Standard  for  Hazardous  Air  Pollutants  (NESHAP)/Maximum  Available  Control  Tech- 
nology (MACT)  „„ 

SOCMI  NESHAP _ 

Toxic  Sutjstance  Disposal  Facility  (TSDF)  RACT  and  Resource  Conservation  Recovery  Act  (RCRA)  Pfiase  I  and  li 

Controls  

Manne  Vessel  Loading    

Tightening  of  RACT  Standards  and  Source  Size  Cutoffs  

Plant  Shut-Downs  

Improved  Rule  Effectiveness  from  Clean  Air  Act  Permit  Program  (CAAPP) 


St*total  

Area  Source  Meatturo« 

Stage  M  Service  Station  Vapor  Recovery  „ 

Architectural  and  Industrial  Maintenance  (AIM)  Coating  

Traffic  and  Maintenance  Coatings  „ 

Underground  Gasoline  Storage  Tank  Breathing  Control 

Consumer  and  Commercial  Products  Solvent  Control  


Subtotal 


Total 


19.60 
2.00 
0.20 
2.40 
112.79 
8.40 
2.20 
4.37 


151.96 

3.43 
2.78 


12.60 
0.14 
2.18 
0.28 
4.06 

16.30 

6.93 

1.33 

2.08 

1.40 

12.05 

31.60 

26.30 


123.46 

23.67 

13.28 

3.73 

4.87 

8.10 


53.65 


329.07 


(') 
2.00 
0.20 
2.40 
112.79 
8.40 
2.20 
4.37 


132.36 

3.43 
2.78 


3.21 
0.14 
2.18 
0.28 
4.06 
16.30 

6.93 
1.33 

2.08 

1.40 

12.05 

31.60 

26.30 


114.07 

23.67 

10.60 

3.73 

4.87 

8.10 


50.97 


297.40 


See  bekjw 


Federal  Register  /  Vol.  62,  No.  134  /  Monday,  July  14,  1997  /  Rules  and  Regulations  37499 


Table  4.— Control  Measures  for  the  Metro-East  St.  Louis  Ozone  Nonattainment  Area 


Control  measure 


VOC  reduc- 
tion credit 
requested 
(TPD) 


VOC  reduc- 
tion credit 
approved 
(TPD) 


Mobile  Source  Measures 


Enhanced  Vehicle  l/M  Program  

Conventional  TCMs _ 

Post-1994  Tier  1  Vehicle  Emission  Rates  .... 

7.2/8.2  psi  RVP  Conventional  Gasoline  

1992  Vehicle  l/M  Program  Amendments 

Federal  Detergent  Additive  Gasoline 

Federal  Non-Road  Small  Engine  Standards 


Subtotal  

Industrial  Source  Measures 
New  CTGs  or  Available  CTGs: 

SOCMI  Batch  Processes „ 

IWTF — : 

Automobile  Refimshing  ™ ™......... — . ... 

Coke  Oven  NESHAP/MACT  

SOCMI  NESHAP 

TSDF  RACT  and  RCRA  Phase  I  and  II  Controls 

Marine  Vessel  Loading  

Tightening  of  RACT  Standards  and  Source  Size  Cutoffs .- 

Plant  Shut-Downs  

Improved  Rule  Effectiveness  From  CAAPP  

Hazardous  Air  Pollutant  (HAP)  Standards  Early  Reduction  Program 


Subtotal 


Area  Source  Measures 


AIM  Coating  

Traffic  and  Maintenance  Coating 

Underground  Gasoline  Storage  Tank  Breathing  Control 
Consumer  and  Commercial  Product  Solvent  Reduction 


Subtotal 


Total 


4.80 
020 
0.19 
8.55 
0.20 
0.20 
0.42 


14.56 


0.36 
0.10 
1.20 
0.10 
0.26 
0.06 
11.82 
0.39 
1.44 
9.50 
0.74 


25.97 


0.94 
0.62 
0.44 
0.58 


2.58 


43.11 


V) 
0.20 
0.19 
8.55 
020 
0.20 
0.42 


9.76 


0.36 
0.10 
1.20 
0.10 
0.26 
0.06 
11.82 
0.39 
1.44 
9.50 
0.74 


25.97 


0.75 
0.62 
0A4 
0.58 


2.39 


38.12 


Table  5.— Federal  Approval  or  Promulgation  of  Control  Measures 


Control  measure 


Date  of  EPA  approval 


Chicago  Area  TCMs  

Metro-East  Area  TCMs  . - 


1992  National  Energy  Policy  Act 

Post-1994  Tier  1  Vehicle  Emission  Rates - 

1995  Refomiulated  Gasoline 

Metro-East  area  7.2  psi  RVP  Conventional  Gasoline  Rule 

1992  Vehicle  l/M  Program  Amendments  

Federal  Gasoline  Detergent  Additive  „ 

Federal  Non-Road  Small  Engine  Standards 


Chicago  Area  RACT  Geographic  Expansion 

Chicago  Area  Expanded  RACT— Lowered  Size  Cutoffs  (25  Tons  VOC 
Per  Year), 

SOCMI  Batch  Processes 

IWTF  „. 

VOL  Storage  Tanks _ - 

Plastic  Parts  Coating „ 

Lithographic  Pnnting  „.. . ................. „ 

Automobile  Refimshing  _ _ .'.....„. .......__ 

Coke  Oven  NESHAP „ ™ 

SOCMI NESHAP  

TSDF  RACT  (RCRA)  Phase  I  & 


It 


Marine  Vessel  Loading  Control 


September  21,  1995  (60  FR  4886). 

Date  of  EPA  approval  action  is  date  of  today's  Federal  Register  See 
discussion  below. 

Federal  Regulation  March  14,  1996  (61  FR  10621). 

Federal  Regulation  June  5.  1991  (56  FR  25724). 

Federal  Regulation  Febaiary  16,  1994  (59  FR  7716). 

March  23,  1995  (60  FR  5318). 

April  9.  1996  (61  FR  15715). 

Federal  Regulation  Novemtier  i,  1994  (59  FR  54706) 

Federal  Regulation  August  2.  1995  i5u  FR  34582)  See  "Guidance  on 
Projection  of  Nonroad  inventones  to  Future  Years."  February  4, 
1994.  and  "Future  Nonroad  Emission  Reduction  Credits  tor  Court- 
Ordered  Nonroad  Standards,"  November  28,  1994 

September  9,  1994  (59  FR  46562). 

October  21,  1996  (61  FR  54556). 

April  2,  1996  (61  FR  14484). 

Federal  Regulation  Apnl  22,  1994  (59  FR  19468), 

August  8.  1996  (61  FR  41338) 

October  26,  1995  (60  FR  54807). 

November  8,  1995  (60  FR  56238). 

July  25,  1996(61  FR  38577). 

Federal  Regulation  October  27,  1993  (58  FR  57911). 

Federal  Regulation  Apnl  22,  1994  (59  FR  19454). 

Federal  Regulation  Phase  I,  June  2i,  1990  (55  FR  25454)  Phase  II, 
December  6,  1994  (59  FR  62896)  See  "Credit  Toward  the  15  Per- 
cent Rate-Of-Progress  Reductions  from  Federal  Measures,"  May  6, 
1993. 

April  3,  1995  (60  FR  16801). 
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Table  5.— Federal  approval  or  Promulgation  of  Control  Measures— Continued 


Control  measure 

Date  of  EPA  approval 

Tightened  RACT  Coating  Standards 

Tightened  RACT  SOCMI  Air  Oxidation  

Plant  Shul-downs 

February  13.  1996(61  FR5511). 
September  27,  1995  (60  FR  49770). 
See  discussion  below. 

Improved  Rule  Effectiveness  from  CAAPP  

March  7.  1995  (60  FR  12478). 

HAP  Standards  Farlv  Reduction  Prooram              

Federal  Regulation  November  21.  1994  (59  FR  59924). 

March  23.  1995  (60  FR  15233). 

January  12,  1993  (58  FR  3841). 

Creditable  toward  ROP.  See  "Update  on  the  Credit  for  the  15  Percent 

ROP  Plans  for  Reductions  from  the  AIM  Coatings  Rule,"  March  7, 

1996. 
Creditable  toward  ROP.  See  "Update  on  the  Credit  for  the  15  Percent 

ROP  Plans  for  Reductions  from  the  AIM  Coatings  Rule,"  March  7, 

1996. 
Creditable  toward  ROP.  See  "Regulatory  Schedule  for  Consumer  and 

Underground  Gasoline  Storage  Tank  Breathing  Controls  

Stage  il  Gasoline  Vapor  Recovery 

AIM  Coatings  „ ~ 

Traffic  and  Maintenance  Coatings _ ™ 

fjintuimer  and  Commerc:ial  Products  Solvent  Control       

Commercial  Products  under  Section  183(e)  of  the  Clean  Air  Act." 
June  22,  1995. 

1.  On-Road  Mobile  Source  Sector 

a.  Enhanced  Vehicle  l/M.  The  Illinois 
15  f>ercent  ROP  plan  submittal  claims 
emission  reduction  credit  for  enhanced 
vehicle  I/M  for  the  Chicago  and  Metro- 
East  St.  Louis  areas.  The  State  has 
signed  a  contract  for  the  construction 
and  implementation  of  enhanced  I/M, 
which  provides  that  enhanced  I/M 
testing  will  begin  in  January  1999. 
Based  on  EPA's  review  of  the  State's 
plan  submittal,  the  State  has  adopted 
sufficient  measures,  in  conjunction  with 
credit  from  certain  Federal  measures,  to 
achieve  15  percent  ROP  and  3  percent 
contingency  requirements  without 
enhanced  I/M.  Enhanced  I/M  will  play 

a  significant  role  in  achieving  post- 1996 
9%  ROP  requirements,  and  ultimately, 
help  bring  the  Chicago  and  Metro-East 
St.  Louis  ozone  nonattainment  areas 
into  attainment  of  the  public  health 
based  ozone  air  quality  standards.  The 
amount  of  emission  reduction  credit 
which  can  be  taken  for  enhanced  I/M 
will  be  determined  when  Illinois 
submits  and  EPA  takes  action  on  the 
States  9%  ROP  plan. 

b.  Conventional  TCMs.  The 
Metropolitan  Planning  Organizations 
(MPO)  for  the  Chicago  and  Metro-East 
St.  Louis  areas  (Chicago  Area 
Transportation  Study  and  East-West 
Gateway  Coordinating  Council, 
respectively)  are  administering  a 
number  of  TCM  projects  to  both  reduce 
vehicle  miles  traveled  (VMT)  and  the 
amount  of  VOC  emissions  per  VMT.  The 
projects  have  been  programmed  and 
funded  through  the  areas' 
Transportation  Improvement  Programs 
(TIP)  under  the  federal  Congestion 
Mitigation  and  Air  Quality 
Improvement  Program  (CMAQ).^  Illinois 


is  claiming  emission  reductions  from 
the  TCMs  in  its  15  percent  ROP  plans 
for  the  Chicago  and  Metro-East  areas. 

States  can  take  credit  for  TCMs  which 
are  approved  as  revisions  to  the  SIP. 
EPA's  requirements  for  TCMs  are 
summarized  in  the  June  1993,  EPA 
guidance  document,  Guidance  on 
Preparing  Enforceable  Regulations  and 
Compliance  Programs  for  the  15  Percent 
Rate-of-Progress  Plans.  The  required 
elements  are  (1)  a  complete  description 
of  the  measure,  and,  if  possible,  its 
estimated  emissions  reduction  benefits; 
(2)  evidence  that  the  measure  was 
properly  adopted  by  a  jurisdiction(s) 
with  legal  authority  to  execute  the 
measure;  (3)  evidence  that  funding  will 
be  available  to  implement  the  measure; 
(4)  evidence  that  all  necessary  approvals 
have  been  obtained  from  all  appropriate 
government  offices;  (5)  evidence  that  a 
complete  schedule  to  plan,  implement, 
and  enforce  the  measure  has  been 
adopted  by  the  implementing  agencies; 
and  (6)  a  description  of  any  monitoring 
program  to  evaluate  the  measure's 
effectiveness  and  to  allow  for  necessary 
in-place  corrections  or  alterations. 

The  Chicago  area  TCMs  were 
approved  on  September  21,  1995  (60  FR 
4886).  The  Metro-East  St.  Louis  area's 
15  percent  ROP  plan  includes  work  trip 
reductions,  transit  improvements,  and 
traffic  flow  improvements  TCMs.  These 
TCMs  are  being  approved  in  today's 
action  as  a  revision  to  the  SIP  because 
they  fully  satisfy  all  the  requirements 
based  on  the  following:  (1)  A  complete 
description  of  the  program  and 
estimated  emission  reduction  are 
provided  in  documentation  included  in 
the  docket  for  this  rulemaking  action; 
(2)  the  measure  has  been  adopted  by  the 


'  N4POs  can  utilize  United  States  Department  of 
Transportation  (DOT]  funds  from  CMAQ.  CMAQ  is 
a  federal  program  which  provides  funding  for 


transportation  related  projects  and  programs 
designed  to  contribute  to  attainment  of  air  quality 
standards. 


East-West  Gateway  Coordinating 
Council,  the  authorized  MPO  for  the  St. 
Louis  metropolitan  area;  (3)  the  program 
is  currently  operating  and  has  received 
federal  CMAQ  program  money  for 
operation;  (4)  all  necessary  approvals 
have  been  obtained  from  DOT  on  the  FY 
1994-1997  TIP  (which  includes  the 
TCMs);  (5)  the  TIP  provides  the 
schedule,  implementation  mechanism, 
and  also  the  enforcement  mechanism  for 
the  TCM  (the  conformity  provisions  in 
40  CFR  part  93  provide  that  TCMs  in  an 
approved  SIP  must  be  implemented  on 
schedule  before  a  conformity 
determination  can  be  made  by  EX3T); 
and  (6)  the  CMAQ  program  requires 
monitoring  of  programs  funded  under 
CMAQ  and  annual  reports  to  DOT  on 
achieved  emission  reductions. 

The  emission  reductions  claimed  in 
the  ROP  plans  for  both  the  Chicago  and 
Metro-East  TCMs  are  adequately 
documented  and  acceptable. 

c.  National  Energy  Policy  Act  of  1992. 
The  National  Energy  Policy  Act  (EPAct) 
was  enacted  in  October  1992.  EPAct 
mandates  implementation  (use)  of 
Alternative  Fueled  Vehicles  (AFVs)  in 
federal.  State,  and  utility  fleets.  EPAct 
requires  that  25%  of  new  vehicle 
purchases  by  federal  fleets,  10%  of  new 
vehicle  purchases  by  State  fleets,  and 
30%  of  new  vehicle  purchases  by  utility 
fleets  must  be  AFVs  beginning  in  1996. 
EPA  estimated  that  EPAct  would 
implement  approximately  2.000  AFVs 
in  the  Chicago  Area  by  1996.  The  EPA 
mobile  source  emission  factor  model. 
MOBILESa,  was  used  to  determine  the 
impacts  of  EPAct  on  mobile  source 
emissions.  The  State's  emission 
reduction  estimates  for  this  federal 
measure  are  adequately  documented 
and  acceptable. 

d.  Post- 1994  Tier  1  Emission  Rates. 
Section  202  of  the  Act  sets  new  Tier  1 
emission  standards  for  motor  vehicles. 
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some  of  which  will  be  implemented 
prior  to  the  end  of  1996.  The  Tier  1 
standards  are  approximately  twice  as 
stringent  as  prior  (established  prior  to 
the  1990  Clean  Air  Act  amendments) 
motor  vehicle  emission  standards.  For 
passenger  cars  and  light-duty  trucks 
weighing  up  to  6,000  pounds,  the 
implementation  of  the  standards  is  to  be 
phased-in  over  three  years.  40  percent  of 
the  manufactured  vehicles  for  model 
year  1994.  80  percent  of  the 
manufactured  vehicles  in  model  year 
1995.  and  100  percent  of  the 
manufactured  vebicles  in  the  model 
year  1996  and  later.  For  gasoline  and 
diesel  powered  light-duty  trucks 
weighing  more  than  6,00Q  pounds,  the 
Tier  1  standards  are  to  be  met  in  50 
percent  of  the  manufactured  vehicles  in 
model  year  1996  and  in  100  percent  of 
the  manufactured  vehicles  thereafter. 

The  lEPA  has  determined  that  the 
emission  reductions  resulting  from 
these  tightened  vehicle  standards  are 
creditable  toward  the  15  percent  ROP 
plan  and  used  the  MOBILESa  emission 
factor  model  to  calculate  the  VOC 
emission  reductions  for  this  control 
measure.  The  State's  emission  reduction 
estimates  are  adequately  documented 
and  acceptable. 

e.  1992  I/M  Program  Amendments.  As 
a  result  of  an  agreement  resolving  a 
lawsuit  between  Wisconsin  and  EPA, 
the  State  of  Illinois  added  a  tamper 
check  and  two-speed  idle  test  to  the 
basic  I/M  program  in  the  Chicago 
metropolitan  area.  The  I/M  program  area 
coverage  was  also  increased  to 
encompass  almost  all  of  the  Chicago 
metropolitan  area.  These  changes  in  the 
I/M  program  were  implemented  in  1992. 
and  were  approved  by  EPA  on  April  9, 
1996  (61  FR  15715).  Similar  changes  in 
the  components  of  the  I/M  program 
were  implemented  in  the  Metro-East  St. 
Louis  area,  as  well. 

The  lEPA  used  the  MOBILESa 
emission  factor  model  to  estimate  the 
emission  reductions  for  both  areas.  The 
State's  emission  reduction  estimates  are 
adequately  documented  and  are 
acceptable. 

f.  Federal  Detergent  Gasoline 
Additive.  The  Federal  detergent  gasoline 
additive  regulation  was  promulgated 
November  1.  1994  (59  FR  54706).  This 
regulation  requires,  beginning  January  1. 
1995,  that  gasoline  sold  nationwide 
contain  additives  to  prevent 
accumulation  of  deposits  in  engines  and 
fuel  systems.  Preventing  such  deposits 
maintains  the  efficiencies  of  engine 
systems  and  reduces  VOC  emissions 
resulting  from  engine  efficiency 
degradation. 

The  State  has  reviewed  guidance  from 
EPA's  Office  of  Mobile  Sources  which 


indicates  that  the  use  of  gasoline 
containing  the  required  additives  will 
reduce  vehicle  VOC  emissions  by  0.7 
percent  in  1996.  This  guidance  is  the 
basis  for  the  VOC  emission  reductions 
claimed  in  the  15  percent  ROP  plans  for 
this  control  measure.  The  emission 
reduction  estimates  are  acceptable. 

g.  Federal  Non-Road  Small  Engine 
Standards.  Federal  standards  for  non- 
road  engines  (25  horsepower  and  below) 
were  promulgated  on  August  2.  1995  (60 
FR  34S82).  The  standards  would 
primarily  affect  2  stroke  and  4  stroke 
lawn  and  garden  equipment  and  light 
commercial,  construction,  and  logging 
equipment.  Although  full 
implementation  of  this  control  measure 
will  not  occur  until  after  November  15. 
1996.  the  States  can  take  credit  for  this 
measure  pursuant  to  EPA  policy 
memoranda.  "Guidance  on  Projection  of 
Nonroad  Inventories  to  Future  Years," 
February  4.  1994.  and  "Future  Nonroad 
Emission  Reduction  Credits  for  Court- 
Ordered  Nonroad  Standards." 
November  28,  1994.  Based  on  this 
policy,  the  lEPA  assumed  that  the 
Federal  non-road  small  engine 
standards  would  reduce  1996  VOC 
emissions  from  these  sources  by  4.S 
percent.  The  lEPA  also  assumes  that 
these  rules  will  have  a  rule  effectiveness 
of  lOQ  percent  because  the  rules  affect 
all  manufacturers  of  small  engines  in 
the  nation.  The  4.5  percent  emission 
reduction  claim  is  assumed  to 
appropriately  account  for  rule 
penetration  (the  fraction  of  small  engine 
emissions  affected  by  the  rule).  The 
assumed  emission  reduction  percentage 
is  acceptable. 

h.  Reformulated  Gasoline.  Beginning 
January  1,  1995.  sellers  of  gasoline  in 
the  Chicago  ozone  nonattainment  area 
were  required  to  sell  only  reformulated 
gasoline  as  required  under  federal 
regulation  promulgated  February  16, 
1994  (59  FR  7716).  Using  the  MOBILESa 
emission  factor  model,  the  lEPA  has 
determined  that  the  use  of  reformulated 
gasoline  will  result  in  a  IS  percent 
reduction  in  vehicleVOC  emissions. 
The  lEPA  notes  that  the  use  of 
reformulated  gasoline  will  also  result  in 
lower  gasoline  marketing  and  off-road 
engine  emissions  in  the  Chicago  ozone 
nonattaiiunent  area.  The  emission 
reduction  estimates  are  adequately 
documented  and  acceptable. 

i.  7.2  RVP  Gasoline.  On  October  25. 
1994,  the  lEPA  submitted  to  the  EPA  a 
SIP  revision  request  for  the  purpose  of 
lowering  the  RVP  of  gasoline  from  9.0 
pounds  per  square  inch  (psi)  to  7.2  psi 
in  the  Metro-East  St.  Louis  ozone 
nonattairunent  area.  EPA  approved  this 
SIP  revision  on  March  23.  199S  (60  FR 
15233).  The  Illinois  rule  requires  the  use 


of  7.2  psi  RVP  gasoline  in  the  Metro- 
East  St.  Louis  area  dunng  the  period  of 
June  1  through  Septemtjer  15  each  year 
begiiming  in  1995.  The  rule  grants  a  1 
psi  waiver  for  ethanol  blended  gasolines 
that  have  an  ethanol  content  between  9 
and  10  percent  ethanol  by  volume. 

The  lEPA  used  the  MOBILESa 
emission  factor  model  to  calculate  the 
resulting  VOC  emission  reduction  for 
on-highway  mobile  sources.  Illinois 
used  a  RVP  ratio  (reduced  RVP  versus 
average  RVP  of  gasoline  sold  in  1990) 
along  with  1996  gasoline  usage 
estimates  to  calculate  the  VOC  emission 
reduction  from  gasoline  marketing 
sources.  The  calculation  of  ihe  emission 
reduction  is  adequately  documented 
and  acceptable. 

2.  Industrial  Sector 

a.  RACT  Geographic  Expansion.  The 
State,  on  August  13.  1992.  adopted  a 
rule  to  expand  the  coverage  of  existing 
RACT  regulations  to  include  Oswego 
Township  in  Kendall  County,  and  Aux 
Sable  and  Goose  Lake  Townships  in 
Grundy  County.  This  geographic 
expansion  has  affected  several  facilities, 
which  are  adequately  documented  in 
the  ROP  plan  submittal.  EPA  approved 
this  expansion  on  September  9.  1994  (59 
FR  46S62).  The  emission  reduction 
estimate  is  acceptable. 

b.  RACT— Reduction  in  Major  Source 
Threshold.  Section  182(d)  of  the  Act 
defines  "major  source"  for  severe  ozone 
nonattainment  areas  to  include  any 
stationary  source  or  group  of  sources 
located  within  a  contiguous  area  and 
under  common  control  that  emits,  or 
has  the  potential  to  emit,  at  least  25  tons 
of  VOC  per  year.  This  establishes  a 
maximum  source  size  cutoff  for  the 
application  of  RACT  rules  (the  State  has 
adopted  RACT  rules  with  much  smaller 
source  size  cutoffs  for  most  applicable 
source  categories)  for  severe  ozone 
nonattainment  areas,  such  as  the 
Chicago  area. 

On  January  6.  1994.  the  Illinois 
Pollution  ConUtil  Board  (IPCB)  adopted 
modified  source  size  cutoffs  of  25  tons 
per  year,  potential  to  emit,  for 
flexographic/rotogravure  printing 
operations,  petroleum  solvent  dry 
cleaners,  and  non-Control  Technology 
Guideline  (non-CTG)  sources  in  the 
Chicago  ozone  nonattainment  area. 
Other  source  categories  regulated  in  the 
Chicago  area  are  covered  by  category- 
specific  source  size  applicability  cutoffs 
well  below  the  25  ton  V(DC  per  year 
specified  in  section  182(d)  of  the  Act. 
EPA  approved  this  regulation  on 
October  21,  1996  (61  FR  54556).  The 
Slate's  emission  reduction  estimates  for 
this  rule  are  adequately  documented 
and  acceptable. 
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c.  Post- 1990  CTG  Rules.  Section 
182Cb)(2)(A)  of  the  Act  requires  States 
with  moderate  and  above  ozone 
nonattainment  areas  to  adopt  RACT 
rules  covering  post- 1990  CTG  source 
categories.  Illinois  claimed  emission 
reduction  credit  for  many  of  the  State 
rules  adopted  to  meet  the  section 
182(b)(2)(A)  requirement.  The  following 
briefly  discusses  these  rules  and 
claimed  emission  reduction  credit  taken 
by  the  State: 

i.  SCX:MI  Batch  Processes 

Illinois'  SOCMI  batch  process  rule 
controls  VOC  emissions  from  batch 
chemical  processes  found  in  the 
following  industries:  plastic  materials 
and  resin  manufacturing;  cyclic  crudes 
and  intermediates  manufacturing  and 
processing;  industrial  organic  chemical 
manufacturing;  pharmaceuticals 
manufacturing;  gum  and  wood 
chemicals  manufacturing;  and 
agricultural  chemicals  manufacturing. 
This  rule  was  derived  from  an  EPA  draft 
CTG  dated  December  29,  1993,  and  an 
EPA  Alternative  Control  Techniques 
(ACT)  completed  in  February  1994.  The 
rule  was  approved  by  EPA  on  April  2, 
1996  (61  FR  14484).  The  lEPA  used 
RACT  flow  rate  equations  from  the  draft 
CTG  for  the  development  of  the  control 
specifications  of  SOCMI  batch 
processes.  Emissions  must  be  controlled 
using  condensers,  absorbers,  adsorbers, 
thermal  destruction  systems,  flares, 
thermal  incinerators,  or  catalytic 
incinerators.  In  determining  the 
applicability  of  the  control  requirements 
of  the  rule,  owners  or  operators  must 
determine  the  actual  average  flow  rates 
for  vent  streams.  If  the  actual  average 
vent  stream  flow  rate  (standard  cubic 
feet  per  minute)  is  below  the 
applicability  flow  rate  value  calculated 
using  the  RACT  flow  rate  equations 
(specific  to  volatility),  the  VOC  from  a 
process  vent  must  be  controlled  with  a 
reduction  efficiency  of  90  percent  (or 
down  to  a  VOC  concentration  of  no 
more  than  20  parts  per  million  volume). 
Sources  are  exempted  from  emission 
controls  if  the  annual  VOC  emissions 
are  less  than  500  pounds  for  individual 
batch  operations  or  less  than  30,000 
pounds  for  a  batch  process  train.  The 
owner  or  operator  must  keep  records  of 
average  flow  rates  during  testing  periods 
and  annual  VOC  mass  emission  rates. 
Compliance  with  this  rule  is  required  by 
March  15,  1996. 

The  lEPA  has  determined  there  are  15 
affected  facilities  in  the  Chicago  ozone 
nonattainment  area  and  3  affected 
facilities  in  the  Metro-East  St.  Louis 
ozone  nonattainment  area.  The  EPA 
accepts  the  emission  reductions  claimed 
for  these  facilities. 


It  should  be  noted  that  the  State, 
during  discussions  with  the  EPA,  has 
raised  the  point  that  a  significant 
additional  VOC  emission  reduction  may 
be  claimed  for  this  source  category.  In 
the  earlier  submittals,  the  State 
indicated  a  significant  emission 
reduction  of  9.39  tons  per  day  for  an 
alcohol  stripper  unit  at  the  Stepan 
Company's  Millsdale  facility  (Chicago 
ozone  nonattainment  area)  (permit/ 
source  number  78030038087).  The  State 
and  EPA  are  working  with  the  affected 
company  to  determine  the  exact  timing 
of  the  emission  reduction.  If  it  is 
ultimately  determined  that  the  emission 
reducdon  occurred  after  1990,  the  State 
will  seek  the  correction  of  the  ROP  plan 
to  credit  this  emission  reduction  in  the 
post-1996  ROP  plans. 

ii.  IWTF 

The  State  is  claiming  emission 
reduction  from  the  NESHAP  for  this 
source  category,  40  CFR  part  63,  subpart 
G,  promulgated  April  22.  1994  (59  FR 
19468).  The  State's  emission  reduction 
estimates  for  this  rule  are  adequately 
documented  and  acceptable.  It  should 
be  noted,  however,  that  the  lEPA  is  still 
expected  to  develop  a  State  rule  for  this 
source  category  to  implement  RACT.  If 
a  Ri\CT  level  rule  is  adopted  and 
implemented  in  the  near  future,  the 
State  may  claim  additional  emission 
reduction  credits  for  this  source 
category  in  the  post- 1996  ROP  plans. 

iii.  VOL  Storage 

On  November  30,  1994,  the  lEPA 
submitted  an  adopted  rule  and 
supporting  information  for  the  control 
of  VOC  emissions  at  VOL  storage 
operations  in  the  Chicago  and  Metro- 
East  St.  Louis  ozone  nonattainment 
areas.  The  EPA  approved  this  rule  on 
August  8,  1996  (61  FR  41339). 

Tne  VOL  storage  emission  control 
requirements  apply  to  facilities  storing 
VOLs  with  vapor  pressures  of  0.75 
pounds  per  square  inch  absolute  (psia) 
or  greater  (facilities  storing  VOLs  with 
vapor  pressures  equal  to  or  exceeding 
0.5  psia  must  keep  records  of  VOLs 
stored  including  VOL  vapor  pressures) 
in  any  storage  tank  of  40,000  gallons 
capacity  or  greater.  The  rule  does  not 
apply  to  vessels  storing  petroleum 
liquids,  which  are  covered  under  other 
rules. 

For  fixed  roof  tanks,  the  VOL  storage 
rule  requires  the  installation  of  internal 
floating  roofs  with  foam  or  liquid-filled 
seals  and  secondary  seals  to  close  the 
gap  between  the  tank's  inner  wall  and 
the  floating  roof.  These  controls  must  be 
implemented  by  March  15,  1996. 

External  floating  roof  tanks  must  be 
equipped  with  primary  and  secondary 


seals  before  March  15,  2004,  or  at  the 
time  of  the  next  tank  cleaning, 
whichever  comes  first. 

For  internal  floating  roof  tanks,  the 
internal  floating  roofs  must  be  equipped 
with  primary  and  secondary  seals  before 
March  15,  2004,  or  at  the  time  of  the 
next  tank  cleaning,  whichever  comes 
first. 

Sources  may  also  use  closed  vent 
systems  and  emission  control  devices 
provided  the  emission  control  systems 
are  operated  with  no  detectable 
emissions  or  monitored  VOC 
concentrations  above  500  parts  per 
million  above  background  levels. 
Control  devices  must  be  operated  to 
reduce  VOC  emissions  by  at  least  95 
percent.  Storage  vessels  of  40,000 
gallons  or  greater  storage  capacity  that 
store  VOLs  with  a  maximum  true  vapor 
pressure  equal  to  or  greater  than  11.1 
psia  must  be  equipped  with  a  closed 
vent  system  and  emission  control  device 
with  emission  control  efficiency  equal 
to  or  greater  than  95  percent. 

Recognizing  that  only  fixed  roof  tanks 
would  be  required  to  implement 
emission  controls  by  the  end  of  1996, 
the  lEPA  claimed  emission  reductions 
for  only  these  types  of  tanks.  The 
emission  reduction  estimates  are 
adequately  documented  and  acceptable. 

iv.  Plastic  Parts  Coating 

On  May  5,  1995.  the  lEPA  submitted 
an  adopted  rule  for  the  control  of  VOC 
emissions  from  automotive/ 
transportation  and  business  machine 
plastic  parts  coating  operations  in  the 
Chicago  and  Metro-East  St.  Louis  ozone 
nonattainment  areas  (no  applicable 
sources  exist  in  the  Metro-East  St.  Louis 
area).  The  EPA  approved  this  rule  on 
October  25.  1995  (60  FR  54807). 

The  rule  specifies  the  VOC  content 
limits  for  various  types  of  coating 
distinguishing  between  coating  of 
automotive/transportation  plastic  parts 
and  business  machine  plastic  parts  (see 
60  FR  54808).  Sources  may  also  choose 
to  use  add-on  control  devices  which 
achieve  equivalent  emission  reductions. 
Compliance  with  this  rule  must  be  met 
by  March  15,  1996.  The  emission 
reductions  claimed  for  this  source 
category  are  adequately  documented 
and  acceptable. 

V.  Lithographic  Printing 

Using  EPA's  September,  1993  draft 
CTG  for  this  source  category,  the  lEPA 
developed  a  regxilation  establishing 
VOC  content  limits,  emission  control 
requirements,  and  required  work 
practices  for  this  source  category.  The 
State's  rule  includes  limitations  on  the 
VOC  content  of  fountain  solutions  and 
cleaning  solutions.  The  rule  also 
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provides  for  the  use  of  afterburners  and 
other  emission  control  devices  for  heat 
set  web  offset  lithographic  printing 
operations.  The  rule  establishes 
recordkeeping,  testing,  and  reporting 
requirements  as  well  as  work-practice 
requirements,  such  as  a  requirement  for 
the  storage  of  cleaning  materials  and 
spent  cleaning  solutions  in  air-tight 
containers. 

The  rule  is  applicable  to  all 
lithographic  printing  lines  at  a  facility  if 
the  VOC  emissions,  in  total,  from  the 
lithographic  printing  lines  exceed  45.5 
kilograms  per  day  or  100  pounds  per 
day.  The  rule  also  applies  to  facilities 
with  heat  set  web  offset  printing  lines  if 
the  maximum  theoretical  emissions  of 
VOC,  in  total,  ever  exceed  90.7 
megagrams  per  year  or  100  tons  per 
year.  Compliance  with  the  rule  is 
required  by  March  15,  1996.  The  EPA 
approved  this  rule  on  November  8,  1995 
(60  FR  56238). 

The  lEPA  has  determined  that  113 
facilities  in  the  Chicago  ozone 
nonattainment  area  will  be  affected  by 
the  rule,  with  49  facilities  likely  to 
require  new  emission  controls.  Only  one 
facility  in  the  Metro-East  St.  Louis  area 
is  expected  be  affected  by  the  rule,  with 
no  anticipated  reduction  in  VOC 
emissions.  Emission  reduction  credits 
for  the  Chicago  facilities  were  calculated 
using  the  emission  reduction  factors  for 
add-on  controls,  fountain  solution 
reformulation  or  process  modification, 
and  cleaning  solution  reformulation 
provided  for  model  plants  in  the 
September  1993  draft  CTG.  The 
emissions  reduction  credit  claimed  is 
adequately  documented  and  acceptable. 

vi.  Automobile  Refinishing 

The  EPA,  on  the  behalf  of  the  lEPA. 
contracted  with  Midwest  Research 
Institute  (MRI)  to  conduct  a  study  of  the 
motor  vehicle  refinishing  industry  in 
the  Chicago  and  Metro-East  St.  Louis 
ozone  nonattainment  areas.  This  study 
included  an  estimate  of  the  1990  base 
year  emissions  and  the  study  report 
recommended  emission  control 
strategies  and  possible  resultant 
emission  reductions.  The  study 
concluded  that  approximately  1.463 
refinishing  shops  are  located  in  the 
Chicago  ozone  nonattainment  area,  and 
107  are  located  in  the  Metro-East  St. 
Louis  ozone  nonattainment  area. 

Based  on  the  study,  review  of  similar 
regulations  developed  by  the  California 
Air  Resources  Board,  and  discussions 
with  local  automobile  refinishing 
representatives,  the  lEPA  adopted  the 
following  coating  VOC  content  limits 
(pounds  VOC  per  gallon  of  coating, 
minus  water  and  exempt  compounds): 


Pretreatment  Wash  Primer 6.5 

Precoat 5.5 

Primer/Primer  Surfacer  Coating 4.8 

Primer  Sealer ~...„.: 4.6 

Topcoat  System 5.0 

Basecoat/Clearcoat 5.0 

Three  or  Four  Stage  Topcoat 

System ~5.2 

Specialty  Coatings 7.0 

Anti-Glare/Safety  Coating 7.0 

In  addition  to  these  VOC  content 
limits,  the  regulation  also  establishes 
VOC  content  limits  for  surface 
preparation/cleaning  products  (6.5 
pounds  VOC  per  gallon  of  plastic  parts 
cleaning  compounds  and  1.4  pounds  of 
VOC  per  gallon  of  other  surface 
cleaning/preparation  products).  The 
rule  also  requires  the  use  of  gun 
cleaners  designed  to  minimize  solvent 
evaporation  during  the  cleaning, 
rinsing,  and  draining  operations  with 
recirculation  of  solvent  during  the 
cleaning  operation  and  collection  of 
spent  solvent.  Spent  and  fresh  solvent 
must  be  stored  in  closed  containers. 
Coating  application  must  be  done  using 
High  Volume,  Low  Pressure  guns  or 
electrostatic  application  systems.  As  an 
alternative  to  the  VOC  content  limits,  a 
facility  may  use  add-on  control  systems, 
such  as  incinerators  or  carbon 
adsorbers,  which  would  reduce  VOC 
emissions  by  at  least  90  percent. 
Facilities  that  use  less  than  20  gallons 
of  coatings  per  year  total  are  exempted 
from  the  coating  application  and  gtin 
cleaner  equipment  requirements. 

Refinishing  facilities  are  required  to 
keep  monthly  records  of  coating 
purchases  and  the  VOC  contents  of 
these  coatings.  Facilities  are  also 
required  to  use  coatings  in  accordance 
with  the  coating  manufacturer's 
specifications.  Compliance  with  the  rule 
must  be  met  by  March  15,  1996.  The 
EPA  approved  the  rule  on  July  25,  1996 
(61  FR  38577).  The  emission  reduction 
estimates  for  this  rule  are  adequately 
documented  and  acceptable. 

d.  CoJce  Oven  NESHAP.  The  coke 
oven  NESHAP.  40  CFR  part  63.  subpart 
L,  promulgated  on  October  27.  1993  (58 
FR  57911),  control  emissions  from  coke 
oven  doors,  off-takes,  lids,  and  charging. 
The  emission  control  requirements  of 
the  rule  must  be  met  by  the  end  of  1995. 
The  emission  reduction  estimates  are 
adequately  documented  and  acceptable. 

e.  Hazardous  Organic  NESHAP — 
SOCMI.  The  SOCMI  NESHAP,  40  CFR 
part  63,  subpart  F,  promulgated  April 
22,  1994,  (59  FR  19454)  affects 
processes  which  produce  one  or  more  of 
the  396  designated  SOCMI  chemicals 
using  one  or  more  designated  HAPs  as 

a  reactant  or  producing  HAPs  as  a 
byproduct  or  co-product.  Under  EPA 
policy  memorandum.  "Credit  Toward 


the  15  Percent  Rate-Of- Progress 
Reductions  from  Federal  Measures," 
May  6.  1993,  5  percent  emission 
reduction  from  1990  base  line  levels  can 
be  claimed  from  this  rule.  The  State's 
emission  reduction  estimates  are 
acceo  table. 

f.  TSDF  RACT  (RCRA)  Phase  I  and  II. 
Under  RCRA,  EPA  is  taking  action  to 
control  VOC  emissions  in  three  phases. 
Phase  I  regulations  were  promulgated  by 
the  EPA  in  June  1990  and  became 
effective  in  December  1990.  Phase  n 
regulations  were  promulgated  on 
December  6,  1994.  The  effective  date  for 
the  Phase  II  regulations  were  suspended 
until  December  6.  1996  (See  61  FR 
59932,  November  25,  1996).  The  Phase 
11  compliance  date  is  December  8,  1997. 
Although  final  compliance  writh  the 
Phase  II  regulation  will  occur  after 
November  15.  1996,  States  can  take 
emission  reduction  credit  for  Phase  II 
TSDF  regulations  toward  the  15  percent 
ROP  plan  pursuant  to  EPA  policy 
memorandum,  "Credit  Toward  the  15 
Percent  Rate-Of-Progress  Reductions 
from  Federal  Measures,  "  May  6,  1993. 
Illinois'  emission  reduction  estimates 
for  these  federal  rules  are  acceptable 

g.  Marine  Vessel  Loading  Controls. 
The  State's  rule  requires  a  95  percent 
reduction  in  VOC  emissions  resulting 
from  the  loading  of  gasoline  and  crude 
oil  into  marine  vessels  at  all  marine 
terminals  in  the  Chicago  and  Metro-East 
St.  Louis  ozone  nonattainment  areas 
which  load  gasoline  or  crude  oil  into 
tank  ships  and  barges.  The  rule  applies 
between  May  1  and  September  30  each 
year  begirming  in  1996,  and  requires 
that  vessel  cargo  compartments  be 
closed  to  the  atmosphere  during  loading 
using.  (1)  Devices  to  protect  tanks  from 
ujiderpressiu-ization  and 
overpressiuization;  (2)  level-monitoring 
and  alarm  systems  designed  to  prevent 
overfilling;  and  (3)  devices  for  cargo 
gauging  and  sampling.  VOC  capture 
must  be  achieved  with  either  (1)  a 
vacuum-assisted  vapor  collection 
system,  or  (2)  certification  of  vessel 
vapor-tightness.  Piping  used  in  the 
transfer  of  gasoline  or  crude  oil  must  be 
maintained  and  operated  to  prevent 
visible  liquid  leaks,  significant  odors, 
and  visible  fumes.  Owners  and 
operators  must  use  leak  inspection 
procedures  similar  to  those  used  at 
petroleum  refineries. 

Based  on  lEPA's  records,  there  are 
five  affected  facilities  in  the  Chicago 
ozone  nonattainment  area  and  six 
affected  facilities  in  the  Metro-East  St 
Louis  ozone  nonattainment  area.  To 
calculate  VOC  emission  reduction  for 
this  source  category,  the  lEPA  assumed 
that  vapor  recovery  and  emissions 
control  systems  can  reduce  VOC 
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emissions  by  90  percent.  The  rule  was 
adopted  on  October  20.  1994,  and  was 
approved  by  the  EPA  on  April  3,  1995 
(60  FR  16801).  The  emission  reduction 
credits  claimed  are  adequately 
documented  and  acceptable. 

h.  Tightening  ofRACT  Standards  and 
Cutoffs.  Based  on  an  April  1993, 
Science  Applications  International 
Corporation  (SAIC)  report  titled, 
"Technical  Document  for  Reasonably 
Available  Control  Technology  for 
Illinois  to  Assist  in  Achieving  15 
Percent  Reduction  in  Ozone 
Nonattainment  Areas,"  the  lEPA 
determined  that  the  VOC  content  limits 
for  coatings  could  be  lowered  for  the 
following  source  categories: 

a.  Automobile/Truck  Coating 

b.  Paper  Coating 

c.  Fabric  Coating 

d.  Metal  Furniture  Coating 

8.  Flexographic/Rotogravure  Printing 

f.  Miscellaneous  Surface  Coating 

g.  Can  Coating 

h.  Metal  Coil  Coating 

I.  Vinyl  Coating 

j.  Miscellaneous  Metal  Coating 

k.  Large  Appliance  Coating. 

After  further  consideration,  the  lEPA 
determined  that  no  additional 
tightening  of  existing  coating  VOC 
content  limits  could  be  justified  at  this 
time  for  automobile/truck  coating  and 
flexographic/rotogravure  printing. 

The  State's  tightened  RACT  coating 
limits  are  similar  to  those  used  in  the 
South  Coast  Air  Quality  Management 
District  of  California.  The  tightened 
limits  were  adopted  by  the  Illinois 
Pollution  Control  Board  on  April  20, 
1995.  and  were  approved  by  EPA  on 
February  13.  1996  (61  FR  5511).  The 
tightened  SOCMI  air  oxidation 
requirements  were  adopted  on  October 
20,  1994,  and  were  approved  by  EPA  on 
September  27,  1995  (60  FR  49770).  The 
15  percent  ROP  documentation 
indicates  that  by  November  15,  1996,  an 
estimated  8.00  tons  VOC/day  emission 
reduction  has  occurred  from  sources 
covered  under  the  tightened  RACT 
coating  limit  rule,  and  4.05  tons  VOC/ 
day  emission  reduction  has  occurred 
from  sources  covered  under  the 
tightened  SOCMI  air  oxidation  rule.  The 
emission  reductions  claimed  are 
acceptable. 

i.  Plant  Shut-downs.  Facilities  or 
plant  units  which  have  been  shut-down 
since  1990  were  identified  through:  (1) 
Facility  responses  to  permit  renewals; 
(2)  responses  to  Annual  Emission 
Report  (AER)  requests:  (3)  direct  field 
inspections;  and  (4)  requests  from  the 
facilities  themselves  to  have  their  source 
permits  withdrawn  due  to  shut-down. 
Facility  closings  and  emission 
reductions  were  verified  through  review 


of  Emission  Inventory  System  (EIS) 
records,  permit  file  data,  and  field 
reports. 

To  further  support  the  estimated 
emission  reductions,  the  EPA  has 
provided  the  EPA  with  a  list  of  closed 
facilities.  The  lEPA  maintains  a  plant 
shut-down  file  which  documents  the 
methods  of  verification. 

The  shut-down  credits  were 
calculated  using  1990  emissions 
projected  to  1996  using  the  Emissions 
Growth  Assessment  System  (EGAS) 
growth  factors  for  specific  source  units. 
The  projected  1996  emissions  were  used 
because  these  emissions  had  already 
been  built  into  the  projected  1996 
emissions  used  to  calculate  the  emission 
targets  under  the  ROP  plans. 

Emission  reductions  from  the  plant 
shut-downs  are  made  permanent 
through  the  closing  of  source  permits 
and,  therefore,  are  acceptable.  The 
source  permits  for  these  facilities  will 
not  be  reissued  by  the  lEPA.  If  these 
sources  wish  to  restart,  they  will  have 
to  go  through  new  source  review  and 
will  be  controlled  through  new  source 
emission  control  requirements. 

j.  Improved  Rule  Effectiveness. 
Illinois'  Title  V  program,  the  CAAPP, 
covers  most  source  facilities  in  the  two 
ozone  nonattainment  areas.  The  lEPA 
submitted  the  CAAPP  to  the  EPA  in 
November  1993.  and  the  EPA  gave  the 
program  interim  approval  on  March  7, 
1995  (60  FR  12478).  The  program 
became  effective  in  1996. 

A  primary  emphasis  of  the  CAAPP  is 
rigorous  recordkeeping,  reporting,  and 
monitoring.  The  CAAPP  regulations 
include  recordkeeping,  reporting,  and 
monitoring  requirements  not  covered 
under  existing  regulations  or 
emphasizes  existing  regulations  for  such 
requirements.  Sources  must  submit 
progress  reports  to  the  lEPA  at  a 
minimum  of  every  6  months  and  the 
permittees  must  certify  no  less 
frequently  than  annually  that  the 
facilities  are  in  compliance  with  the 
permit  requirements.  Source  owners  or 
operators  must  also  promptly  report  any 
deviances  from  permit  conditions  to  the 
lEPA.  The  CAAPP  requirements  contain 
significant  civil  and  criminal  penalties 
for  source  owners  or  operators  failing  to 
comply  with  the  permit  requirements, 
including  the  recordkeeping,  reporting, 
and  monitoring  requirements. 

The  lEPA  used  EPA's  rule 
effectiveness  evaluation  questionnaire, 
and,  based  on  the  requirements  of  the 
CAAPP  regulations,  determined  that  the 
CAAPP  requirements  should  lead  to  a 
rule  effectiveness  of  95  percent  for  all 
source  facilities  covered  by  the  CAAPP. 
The  lEPA  determined  the  VOC  emission 
reduction  credit  for  this  rule 


effectiveness  improvement  by 
considering  the  "current"  rule 
effectiveness  for  each  facility  or  source 
category  used  to  develop  the  1990  base 
year  emissions  inventory  (80  percent  for 
most  facilities,  with  some  facilities 
starting  at  92  percent  based  on  prior 
study  results).  The  lEPA  documented 
the  rule  effectiveness  improvement 
findings  in  a  report  titled  "Impact  of 
CAAPP  on  Inventory  RE." 

In  comments  on  a  draft  version  of  the 
ROP  plan,  the  EPA  indicated  to  the 
lEPA  that  recent  changes  in  Title  V 
requirements  and  guidelines  to  allow 
more  source  flexibility  could  jeopardize 
the  anticipated  improvement  in  rule 
effectiveness,  particularly  since  some  of 
the  changes  in  EPA  policy  could  relax 
compliance  monitoring  (the  increased 
flexibility  would  allow  sources  to 
switch  from  enhanced  monitoring 
procedures  to  less  stringent  compliance 
assurance  monitoring  procedures).  The 
lEPA,  however,  views  this  increased 
source  flexibility  as  having  minimal 
impact  on  the  rule  effectiveness  to  be 
obtained  from  the  CAAPP.  It  is  pointed 
out  that  the  EPA  engineers  who  are 
technically  supporting  the  compliance 
assurance  monitoring  procedures  in 
EPA's  revised  Title  V  policy  agree  with 
a  rule  effectiveness  estimate  of  95 
percent.  The  EPA  agrees  with  this  view 
and  acceptii  the  estimated  emission 
reduction  claimed. 

k.  HAP  Early  Reduction  Program.  This 
program,  promulgated  on  November  21, 
1994  (59  FR  59924),  allows  an  existing 
source  subject  to  an  applicable  section 
112(d)  standard  to  be  granted  a  6-year 
compliance  extension  upon 
commitment  by  the  owner  or  operator  of 
the  source  that  the  source  has  achieved 
a  reduction  of  90  percent  or  more  of 
HAP  by  1994.  Emission  reductions  are 
determined  by  comparing  the  post- 
control  emissions  with  verifiable  and 
actual  emissions  in  a  base  year  not 
earlier  than  1987,  except  that  1985  or 
1986  may  be  used  as  a  base  year  if  the 
emissions  data  are  based  on  information 
received  before  November  15,  1990.  In 
the  Metro-East  St.  Louis  nonattainment 
area,  only  one  applicable  facility  has 
committed  to  the  early  reduction 
program.  Under  the  program,  such 
commitments  are  federally  enforceable. 
The  reduction  in  VOC  from  this  facility 
due  to  the  program,  therefore,  is 
creditable. 

3.  Area  Sources 

a.  Stage  U  Vapor  Recovery.  On  August 
13,  1992,  Illinois  adopted  Stage  II  vapor 
recovery  rules,  which  require  the  return 
of  gasoline  vapors  to  underground 
storage  tanks  during  automobile 
refueling.  Full  phase-in  of  the 


requirements  occurred  on  November  1 , 
1994.  EPA  approved  these  rules  on 
January  12.  1993  (58  FR  3841). 
The  lEPA  has  monitored  the 
effectiveness  of  the  Stage  II  regulations 
and  the  status  of  service  station 
compliance.  The  Stage  n  controls  have 
been  established  at  most  service  stations 
in  the  Chicago  nonattainment  area  and 
have  been  certified  to  reduce  VOC 
emissions  by  at  least  95  percent.  The 
emission  reduction  estimates  derived 
frtam  this  observation  are  acceptable. 

b.  Architectural  Surface  Coating.  EPA 
is  in  the  process  of  adopting  a  national 
rule  applicable  to  manufacturers  of  AIM 
coatings.  EPA  proposed  this  nile  on 
June  25,  1996  (61  FR  32729).  Based  on 
EPA  policy  memoranda,  the  State  has 
assumed  that  an  emission  reduction 
credit  of  20  percent  could  be  taken  for 
this  soiut:e  category.  Even  though  the 
final  rule  has  not  been  promulgated,  and 
the  compliance  with  the  rule  is  not 
expected  until  1998,  the  EPA  is 
allowing  States  to  take  credit  for  20 
percent  emission  reduction  credit  for 
this  80iux:e  category,  relative  to  1990 
emission  levels.  See  "Credit  for  the  15 
Percent  Rate-Of-Progress  Plans  for 
Reductions  from  the  AIM  Coating  Rule," 
March  22,  1995,  and  "Update  on  the 
Credit  for  the  15  Percent  Rate-Of- 
Progress  Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  Coatings  Rule,"  March  7, 
1996.  The  State  has  calculated  emission 
reductions  for  architectiu^  coatings 
separate  from  the  traffic  marking  and 
maintenance  coating  provisions  of  the 
AIM  rule.  The  State's  emission 
reduction  estimates  for  architectural 
coatings  are  acceptable. 

c.  Traffic  Marking  and  Maintenance 
Coating.  The  State  has  chosen  to  rely  on 
the  Federal  AIM  rule  (now  expected  to 
be  implemented  in  1998)  for  emission 
reductions  in  this  source  category. 
Although  EPA  policy 

memoranda, "Credit  for  the  15  Percent 
Rate-Of-Progress  Plans  for  Reductions 
from  the  Architectiual  and  Industrial 
Maintenance  Coating  Rule,"  March  22, 
1995.  and  "Update  on  the  Credit  for  the 
15  Percent  Rate-Of-Progress  Plans  for 
Reductions  from  the  Architectiu^  and 
Industrial  Maintenance  Coatings  Rule," 
March  7,  1996,  indicated  that  the  State 
can  assume  a  20  percent  emission 
reduction  for  this  source  category,  the 
State  notes  that  a  more  appropriate 
method  for  determining  the  emission 
reduction  for  traffic  marking  and 
maintenance  coatings  would  involve 
consideration  of  the  VOC  content  limit 
(150  grams  VOC/liter  coating)  proposed 
in  EPA's  draft  AIM  rule.  Data  supplied 
by  the  Illinois  Department  of 
Transportation  indicates  that  the 


median  VOC  content  in  traffic/ 
maintenance  coatings  in  the  State  of 
Illinois  in  1990  was  413  grams/liter 
coating  (this  median  VOC  content  level 
is  assumed  to  apply  to  both  ozone 
nonattaiiunent  areas  in  the  State). 
Comparing  the  proposed  limit  to  this 
median  VOC  content  level  indicates  that 
a  63.7  percent  reduction  in  VOC 
emissions  would  occiu  if  the  proposed 
VOC  content  limit  were  attained.  This 
leads  to  VOC  reduction  estimates  of  3.73 
TPD  for  the  Chicago  area  and  0.62  TPD 
for  the  Metro-East  St.  Louis  area.  These 
estimates  are  acceptable. 

d.  Undergmuna  Gasoline  Storage 
Tank  Breathing  Controls.  The  State  rule, 
adopted  by  the  State  on  September  15, 
1994,  requires  the  installation  of 
Pres8iu«/Vacuum  relief-control  valves 
(P/V  valves)  on  gasoline  storage  tank 
vents  by  March  15, 1995.  The  P/V 
valves  must  remain  closed  against  tank 
pressures  of  at  least  3.5  inches  water 
column  and  tank  vacuiuns  of  at  least  6 
inches  water  column.  Gasoline  storage 
tank  owners  must  maintain  records  of 
malfunctions  and  repairs  and  must 
register  installation  of  the  P/V  valves 
with  the  lEPA  prior  to  March  15,  1995. 
The  P/V  valves  must  be  tested  annually 
and  the  owners  must  keep  records  of  the 
tests.  EPA  approved  this  rule  on  March 
23,  1995  (60  FR  15233). 

"The  lEPA  estimates  that  this  rule  will 
reduce  gasoline  breathing  emissions  by 
90  percent.  This  emission  reduction 
estimate  is  acceptable  as  are  the 
emission  reduction  credits  claimed  for 
the  Chicago  and  Metro-East  St.  Louis 
areas. 

e.  Consumer  and  Commercial 
Solvents.  The  March  23. 1995  Federal 
Register  contained  EPA's  list  of  affected 
product  categories  and  schedule  for 
regulation  of  consumer  and  commercial 
solvent  contents  as  required  by  section 
183(e)  of  the  Act.  The  EPA  intends  to 
regulate  the  solvent  contents  in  24 
product  categories.  The  Federal  Register 
action  states  that  the  EPA  expects  the 
regulation  to  achieve  a  25  percent 
reduction  in  VOC  emissions  from  the 
regulated  product  categories.  This 
regulation  was  scheduled  to  be 
promulgated  in  1996.  Under  EPA  policy 
memorandum  "Regulatory  Schedule  for 
Consumer  and  Commercial  Products 
under  Section  183(e)  of  the  Cledn  Ail 
Act."  June  22. 1995,  EPA  will  grant  an 
emission  reduction  credit  for  this  source 
category  even  though  emission 
reductions  are  not  expected  to  occur 
until  after  1996. 

The  lEPA  cites  an  EPA  study  which 
states  that  the  best  estimate  of  VOC 
emissions  for  consumer  and  commercial 
products  is  8.03  pounds  per  person  per 
year.  The  study  further  states  that  the 


Federal  regulation  of  consumer  and 
commercial  product  solvents  is 
expected  to  reduce  these  emissions  by  1 
pound  per  person  per  year.  Using  the 
1996  projected  populations  and  the  ratio 
of  6.3  pounds  VOC  per  person  per  year 
used  for  this  source  category  in  the  1990 
base  year  emissions  inventory  to  the 
8.03  pounds  per  person  per  year 
specified  in  the  EPA  study,  the  lEPA  has 
determined  that  the  Federal  rule  gives 
an  8.10  tons  VOC  per  day  reduction  in 
the  Chicago  ozone  nonattainment  area 
and  a  0.58  tons  VOC  per  day  reduction 
in  the  Metro-East  St.  Louis  ozone 
nonattainment  area.  The  emission 
reduction  credits  are  acceptable. 

m.  EPA  Rulemaking  Action 

The  EPA  is  approving,  through  direct 
final  rulemaking  action,  Illinois'  15 
percent  ROP  and  3  percent  contingency 
plan  SIP  revisions  for  the  Chicago  and 
Metro-East  St.  Louis  ozone 
nonattainment  areas,  and  the  Metro-East 
St.  Louis  TCM  work  trip  reductions: 
transit  improvements;  and  traffic  flow 
improvements. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
written  comments.  However,  in  a 
separate  document  in  this  Federal 
Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  written 
comments  be  filed.  This  action  will  be 
effective  on  September  12,  1997  unless, 
by  August  13,  1997,  adverse  or  critical 
written  comments  on  the  approval  are 
received. 

If  the  EPA  receives  adverse  written 
comments,  the  approval  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  rulemaking 
that  will  withdraw  the  final  action.  All 
public  written  comments  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 
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rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22.  1995.  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  SlOO  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 


General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  ride  is 
not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  12,  1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Intergovernmental  relations.  Ozone. 

Dated:  July  2,  1997. 
)eiTi-Aniie  Gaii, 
Acting  Regional  Administraior. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  O — Illinois 

2.  Section  52.726  is  amended  by 
adding  paragraphs  (p),  (q)  and  (r)  to  read 
as  follows: 

§52.726    Control  Strategy:  Ozone. 

***** 

(p)  On  November  15.  1993,  Illinois 
submitted  15  percent  rate-of-progress 
and  3  percent  contingency  plans  for  the 
Chicago  ozone  nonattainment  area  as  a 
requested  revision  to  the  Illinois  State 
Implementation  Plan.  These  plans 
satisfy  sections  182(b)(1),  172(c)(9),  and 
182(c)(9)  of  the  Clean  Air  Act,  as 
amended  in  1990. 

(q)  Approval — On  November  15,  1993, 
Illinois  submitted  15  percent  rate-of- 
progress  and  3  percent  contingency 
plans  for  the  Metro-East  St.  Louis  ozone 
nonattainment  area  as  a  requested 
revision  to  the  Illinois  State 
Implementation  Plan.  These  plans 
satisfy  sections  182(b)(1)  and  172(c)(9) 
of  the  Clean  Air  Act,  as  amended  in 
1990. 


(r)  Approval — On  November  15,  1993, 
Illinois  submitted  the  following 
transportation  control  measures  as  part 
of  the  15  percent  rate-of-progress  and  3 
percent  contingency  plans  for  the 
Metro-East  ozone  nonattainment  area: 
work  trip  reductions;  transit 
improvements;  and  traffic  flow 
improvements. 

[FR  Doc.  97-18403  Filed  7-11-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

(MA01 4-01 -7195;  A-1-FRL-5847-a] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Massachusetts; 
Enhanced  Motor  Vehicle  Inspection 
and  Maintenance  Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  EPA  is  granting  conditional 
interim  approval  of  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  Massachusetts.  This 
revision  establishes  and  requires  the 
implementation  of  an  enhanced 
inspection  and  maintenance  (I/M) 
program  statewide  in  Massachusetts. 
The  intended  effect  of  this  action  is  to 
conditionally  approve  the 
Commonwealth's  proposed  enhanced 
I/M  program  for  an  interim  period  to 
last  18  months,  based  upon  the 
Commonwealth's  good  faith  estimate  of 
the  program's  performance.  This  action 
is  being  taken  under  section  110  of  the 
Clean  Air  Act  and  section  348  of  the 
National  Highway  Systems  Designation 
Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  August  13,  1997. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection.  U.S. 
Environmental  Protection  Agency, 
Region  1,  One  Congress  Street,  11th 
floor,  Boston,  MA;  Air  and  Radiation 
Docket  and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW.,  (LE-131),  Washington, 
DC  20460;  Division  of  Air  Quality 
Control,  Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Hagerty,  by  telephone  at:  (617) 
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565-3571,  or  at  the  above  EPA  Region 
I  address. 

SUPPLEMENTARY  INFORMATION: 

L  Table  of  Contents 

I.  Table  of  Contents 

n.  Background 

m.  Public  Comments/Response  to  Comments 

rV.  Final  Rulemaking  Action 

V.  Conditional  Interim  Approval 

VI.  Further  Requirements  for  Permanent  I/M 

SIP  Approval 
Vn.  Administrative  Requirements 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Act 

C.  Unfunded  Mandates  Act 

D.  Submission  to  Congress  &  the  General 
Accounting  Office 

E.  Petitions  for  Judicial  Review 

n.  Background 

On  January  30,  1997  (62  FR  4505), 
EPA  published  a  notice  of  proposed 
rulemaking  (NPR)  for  the 
Commonwealth  of  Massachusetts.  The 
NPR  proposed  conditional  interim 
approval  of  Massachusetts'  enhanced 
inspection  and  maintenance  program, 
submitted  to  satisfy  the  applicable 
requirements  of  both  the  Clean  Air  Act 
(CAA)  and  the  National  Highway 
Systems  Designation  Act  (NHSDA).  The 
formal  SIP  revision  was  submitted  by 
the  Massachusetts  Department  of 
Environmental  Protection  on  March  27, 
1996.  Supplemental  information  was 
submitted  by  letters  dated  September 
17,  1996,  November  21,  1996,  and 
November  27,  1996. 

The  NHSDA  directs  EPA  to  grant 
interim  approval  for  a  period  of  18 
months  to  approvable  I/M  submittals 
under  this  Act.  The  NHSDA  also  directs 
EPA  and  the  states  to  review  the  interim 
program  results  at  the  end  of  that  18- 
month  period,  and  to  make  a 
determination  as  to  the  effectiveness  of 
the  interim  program.  Following  this 
demonstration,  EPA  will  adjust  any 
credit  claims  made  by  the  state  in  its 
good  faith  effort,  to  reflect  the  emissions 
reductions  actually  measured  by  the 
state  during  the  program  evaluation 
period.  The  NHSDA  is  clear  that  the 
interim  approval  shall  last  for  only  18 
months,  and  that  the  program 
evaluation  is  due  to  EPA  at  the  end  of 
that  period.  Therefore,  EPA  believes 
Congress  intended  for  these  programs  to 
start  up  as  soon  as  possible,  which  EPA 
believes  should  be  on  or  before 
November  15,  1997,  so  that  at  least  six 
months  of  operational  program  data  can 
be  collected  to  evaluate  the  interim 
programs.  EPA  believes  that  in  setting 
such  a  strict  timetable  for  program 
evaluations  under  the  NHSDA,  Congress 
recognized  and  attempted  to  mitigate 
any  further  delay  with  the  start-up  of 
these  programs.  If  the  Commonwealth 


fails  to  start  its  program  according  to 
this  schedule,  this  conditional  interim 
approval  granted  under  the  provisions 
of  the  NHSDA  will  convert  to  a 
disapproval  after  a  finding  letter  is  sent 
to  the  state.  Unlike  the  other  specified 
conditions  of  this  rulemaking,  which  are 
explicit  conditions  under  section 
110(k)(4)  of  the  CAA  and  which  will 
trigger  an  automatic  disapproval  should 
the  Commonwealth  fail  to  meet  its 
commitments,  the  start  date  provision 
will  only  trigger  a  disapproval  upon 
EPA's  notification  to  the 
Commonwealth  by  letter  that  the  start 
date  has  been  missed.  This  letter  will 
not  only  notify  the  Commonwealth  that 
this  rulemaking  action  has  been 
converted  to  a  disapproval,  but  also  that 
the  sanctions  clock  associated  with  this 
disapproval  has  been  triggered  as  a 
result  of  this  failure.  Because  the  start 
date  condition  is  not  imposed  pursuant 
to  a  commitment  to  correct  a  deficient 
SIP  under  section  110(k)(4),  EPA  does 
not  believe  it  is  necessary  to  have  the 
SIP  approval  convert  to  a  disapproval 
automatically  if  the  start  date  is  missed. 
EPA  is  imposing  the  start  date  condition 
under  its  general  SIP  approval  authority 
of  section  110(k)(3).  which  does  not 
require  automatic  conversion. 

EPA  recognizes  Massachusetts'  intent 
to  start-up  the  program  on  or  prior  to 
November  15,  1997,  but  no  later  than 
January  1,  1998.  The  program  evaluation 
to  be  used  by  the  state  during  the  18- 
month  interim  period  must  be 
acceptable  to  EPA.  The  Environmental 
Council  of  States  (ECOS)  group  has 
developed  such  a  program  evaluation 
process  which  includes  both  qualitative 
and  quantitative  measures,  and  this 
process  has  been  deemed  acceptable  to 
EPA.  The  core  requirement  for  the 
quantitative  measure  is  that  a  mass 
emission  transient  test  (METT)  be 
performed  on  0.1%  of  the  subject  fleet, 
as  required  by  the  I/M  Rule  at  40  CFR 
51.353  and  366.  EPA  believes  METT 
evaluation  testing  is  not  precluded  by 
the  NHSDA,  and  therefore,  is  still 
required  to  be  performed  by  states 
implementing  I/M  programs  under  the 
NHSDA  and  the  CAA. 

As  per  the  NHSDA  requirements,  this 
conditional  interim  rulemaking  will 
expire  on  February  16.  1999,  A  full 
approval  of  Massachusetts'  final  I/M  SEP 
revision  (which  will  include  the 
Commonwealth's  program  evaluation 
and  final  adopted  state  regulations)  is 
still  necessary  under  section  110  and 
under  sections  182,  184  and  187  of  the 
CAA.  After  EPA  reviews  the 
Commonwealth's  submitted  program 
evaluation  and  regulations,  final 
rulemaking  on  the  Commonwealth's  full 
SIP  revision  will  occur. 


Specific  requirements  of  the 
Massachusetts  enhanced  I/M  SIP  and 
the  rationale  for  EPA's  proposed  action 
are  explained  in  the  NPR  and  will  not 
be  restated  here. 

m.  Public  Comments/Response  to 
Comments 

No  public  comments  were  received 
with  regard  to  this  document  during  the 
comment  period. 

rV.  Final  Rulemaking  Action 

EPA  is  conditionally  approving  the 
enhanced  I/M  program  as  a  revision  to 
the  Massachusetts  SIP,  based  upon 
certain  conditions.  This  conditional 
approval  satisfies  the  requirements  of 
section  182(c)(3)  and  the  NHSDA  for  an 
enhanced  I/M  program.  EPA  also 
clarifies  its  proposal  to  approve  the  SIP 
under  section  110  as  well.  For  the 
purposes  of  strengthening  the  SIP,  EPA 
is  also  giving  a  limited  approval  under 
section  110  if  the  state  fulfills  all  of  its 
commitments  within  12  months  of  this 
final  rulemaking.  This  limited  approval 
under  section  110  will  not  expire  at  the 
end  of  the  18  month  interim  period. 
Thus,  although  an  approved  I/M  SIP 
satisfying  the  requirements  of  section 
182(c)(3)  may  no  longer  be  in  place  after 
the  termination  of  the  interim  SIP 
approval  period  p^o^'^ded  by  the 
NHSDA,  this  program  will  remain  a  part 
of  the  federally  enforceable  SIP. 

Should  the  Commonwealth  fail  to 
fulfill  the  conditions,  other  than  the 
start  date  condition  which  will  be 
treated  as  described  above,  by  the 
deadlines  contained  in  each  condition, 
the  latest  of  which  is  no  more  than  one 
year  after  the  date  of  EPA's  final  interim 
approval  action,  this  conditional, 
interim  approval  will  convert  to  a 
disapproval  pursuant  to  CAA  section 
110(k)(4).  In  that  event.  EPA  would 
issue  a  letter  to  notify  the 
Commonwealth  that  the  conditions  had 
not  been  met  and  that  the  approval  had 
converted  to  a  disapproval  starting  the 
sanctions  clock. 

V.  Conditional  Interim  Approval 

Under  the  terms  of  EPA's  January'  30, 
1997  proposed  interim  conditional 
approval  rulemaking,  the 
Commonwealth  was  required  to  make 
commitments  (within  30  days)  to 
remedy  major  deficiencies  with  the  I/M 
program  SIP  (as  specified  in  the  NPR), 
within  twelve  months  of  final  interim 
approval.  On  March  3,  1997. 
Massachusetts  submitted  a  letter  from 
David  B.  Struhs,  Commissioner  of  the 
Massachusetts  Department  of 
Environmental  Protection,  to  EPA 
committing  to  satisfy  the  major 
deficiencies  cited  in  the  NPR.  by  dates 
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certain  specified  in  the  letter.  Since  EPA 
is  in  receipt  of  the  Commonwealth's 
commitments,  EPA  is  today  taking  final 
conditional  approval  action  upon  the 
Massachusetts  I/M  SIP,  under  section 
110  of  the  CAA.  As  discussed  in  detail 
later  in  this  document,  this  approval  is 
being  granted  on  an  interim  basis,  for  an 
18-month  period  under  authority  of  the 
NHSDA. 

The  conditions  for  approvability  of 
the  SIP  as  described  in  (he  proposal  are 
as  follows: 

(1)  The  Commonwealth,  must  revise 
and  submit  to  EPA,  by  April  1.  1997,  a 
complete  revised  15%  plan  utilizing 
appropriate  I/M  waiver,  compliance 
rates,  test  type  and  the  phase-in 
emission  standards  which  will  be  used 
in  November  1997  (i.e.  ASM2  emission 
credits  with  phase  in  cut  points.)  This 
submittal  was  made  on  March  30,  1997 
and  is  being  proposed  for  interim 
approval  elsewhere  in  today's  Federal 
Register.  Therefore,  Massachusetts  has 
met  this  condition. 

(2)  The  time  extension  program  as 
described  and  committed  to  in  the 
March  3,  1997  letter  from  Massachusetts 
must  be  further  defined  to  meet  the 
requirements  of  51.360  (Waivers  and 
Compliance  via  Diagnostic  Inspection) 
and  must  be  submitted  to  EPA  as  a  SIP 
revision  by  a  date  no  later  than  one  year 
after  the  effective  date  of  this  interim 
approval.  Another  program  which  meets 
the  requirements  of  40  CFR  51.360  and 
provides  for  no  more  than  a  1%  waiver 
rate  would  also  be  approvable. 

(3)  Other  major  deficiencies  as 
oudined  in  the  proposal  must  also  be 
corrected  to  achieve  the  requirements  of 
40  CFR  51.351  (Enhanced  IM 
Performance  Standard),  51.354 
(Adequate  Tools  and  Resources), 
§51.357  (Test  Procedures  and 
Standards),  §  51.359  (QuaUty  Control), 
and  §  51.363  (Quality  Assurance).  The 
Commonwealth,  in  a  letter  dated  March 
3,  1997  committed  to  correct  these 
deficiencies  by  a  date  certain  within  one 
year  of  conditional  interim  approval  by 
EPA. 

The  preamble  to  the  NPR  under 
Section  III.  "Discussion  for  Rulemaking 
Action"  paragraph  (2)  inadvertently 
listed  Motorist  Compliance  Enforcement 
under  40  CFR  51.361  as  a  major 
deficiency.  See  62  FR  at  4513,  col.  2, 
(Jan.  30,  1997).  As  discussed  in  the 
section  by  section  analysis  in  the 
proposal  earlier  in  the  preamble, 
Massachusetts  addressed  the  major 
problem  under  section  51.361  in  a  letter 
dated  November  27,  1996  by  revising 
the  compliance  rate  to  96%  rather  than 
98%.  See  62  FR  at  4511,  col.  3.  Under 
the  Proposed  Action  in  the  NPR,  this 
section  is  correctly  not  listed  as  a  major 


deficiency.  See  62  FR  at  4514  col.  1. 
Massachusetts  must  submit  additional 
information  for  §  51.361  prior  to  final 
action  on  this  program,  as  specified  in 
de  minimus  condition  #4,  below. 

In  addition  to  the  above  conditions, 
the  Commonwealth  must  correct  several 
minor,  or  de  minimus,  deficiencies 
related  to  CAA  requirements  for 
enhanced  1/M  described  below. 
Although  satisfaction  of  these 
deficiencies  does  not  affect  the 
conditional  interim  approval  status  of 
the  Commonwealth's  rulemaking,  these 
deficiencies  must  be  corrected  in  the 
final  I/M  SIP  revision,  to  be  submitted 
at  the  end  of  the  18-month  interim 
period: 

(1)  The  SIP  lacks  a  detailed 
description  of  the  program  evaluation 
element  as  required  under  40  CFR 
51.353; 

(2)  The  SIP  lacks  a  detailed 
description  of  the  test  frequency  and 
convenience  element  required  under  40 
CFR  51.355; 

(3)  The  SIP  lacks  a  detailed 
description  of  the  number  and  types  of 
vehicles  included  in  the  program  as 
required  under  40  CFR  51.356; 

(4)  The  SIP  lacks  detailed  information 
concerning  the  enforcement  process, 
and  a  commitment  to  a  compliance  rate 
to  be  maintained  in  practice  required 
under  40  CFR  51.361; 

(5)  The  SIP  lacks  the  details  of  the 
enforcement  oversight  program 
including  quality  control  and  quality 
assiuance  procedures  to  be  used  to 
insure  the  effective  overall  performance 
of  the  enforcement  system  as  required 
under  40  CFR  51.362; 

(6)  The  SIP  lacks  a  detailed 
description  of  procedures  for 
enforcement  against  contractors, 
stations  and  inspectors  as  required 
under  40  CFR  51.364; 

(7)  The  SIP  lacks  a  detailed 
description  of  data  analysis  and 
reporting  provisions  as  required  under 
40  CFR  51.366; 

(8)  The  SIP  lacks  a  public  awareness 
plan  as  required  by  40  CFR  51.368;  and 

(9)  The  SIP  lacks  provisions  for 
notifying  motorists  of  required  recalls 
prior  to  inspection  of  the  vehicle  as 
required  by  40  CFR  51.370. 

VI.  Further  Requirements  for 
Permanent  I/M  SEP  Approval 

This  approval  is  being  granted  on  an 
interim  basis  for  a  period  of  18  months, 
under  the  authority  of  section  348  of  the 
National  Highway  Systems  Designation 
Act  of  1995.  At  the  end  of  this  period, 
the  approval  will  lapse.  At  that  time, 
EPA  must  take  final  rulemaking  action 
upon  the  Commonwealth's  SIP,  under 
the  authority  of  section  1 10  of  the  Clean 


Air  Act.  Final  approval  of  the 
Commonwealth's  plan  will  be  granted 
based  upon  the  following  criteria: 

(1)  The  Commonweal tL  has  complied 
with  all  the  conditions  of  its 
commitment  to  EPA; 

(2)  EPA's  review  of  the 
Commonwealth's  program  evaluation 
confirms  that  the  appropriate  amount  of 
program  credit  was  claimed  by  the 
Commonwealth  and  achieved  with  the 
interim  program: 

(3)  Final  program  regulations  are 
submitted  to  EPA;  and 

(4)  The  Commonwealth's  I/M  program 
meets  all  of  the  requirements  of  EPA's 
I/M  rule,  including  those  de  minimis 
deficiencies  identified  in  the  January  30, 
1997  proposal  (62  FR  4505)  and  this 
rule  as  minor  for  purposes  of  interim 
approval. 

vn.  Administrative  Requirements 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq..  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
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the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-Slate 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the  State's 
failure  to  meet  any  commitment,  it  will 
not  affect  any  existing  state 
requirements  applicable  to  small 
entities.  Federal  disapproval  of  the  state 
submittal  does  not  affect  its  state- 
enforceability.  Moreover.  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 

Therefore.  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  its  substitute  a  new  federal 
requirement. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 


D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  12, 
1997. 

Filing  a  petition  for  reconsideration 
by  the  Administrator  of  this  final  rule  to 
conditionally  approve  the 
Massachusetts  I/M  SIP,  on  an  interim 
basis,  does  not  affect  the  finality  of  this 
rule  for  the  purposes  of  judicial  review, 
nor  does  it  extend  the  time  within 
which  a  petition  for  judicial  review  may 
be  filed,  and  shall  not  postpone  the 
effectiveness  of  such  rule  or  action.  This 
action  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(Se-;  section  3C7iL;(2)  of  the  Clean  Air 
Act.) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  14,  1997. 
lofan  P.  DeVillars, 
Regional  Administrator,  Region  I. 

40  CFR  part  52  is  amended  as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c){114)  to  read  as 
follows: 

§  52. 1 1 20    Identification  of  plan. 

*        »         •        ♦        • 

(c)  •  •  * 

(114)  The  Commonwealth  of 
Massachusetts'  March  27,  1996 
submittal  for  an  enhanced  motor  vehicle 
inspection  and  maintenance  (I/M) 
program,  as  amended  on  June  27,  1996 


and  July  29,  1996,  and  November  1, 
1996,  is  conditionally  approved  based 
on  certain  contingencies,  for  an  interim 
period  to  last  eighteen  months.  If  the 
Commonwealth  fails  to  start  its  program 
according  to  schedule,  or  bv  November 
15,  1997  at  the  latest,  this  conditional 
approval  will  convert  to  a  disapproval 
after  EPA  sends  a  letter  to  the  state.  If 
the  Commonwealth  fails  to  satisfy  the 
following  conditions  within  12  months 
of  this  rulemaking,  this  conditional 
approval  will  automatically  convert  to  a 
disapproval  as  explained  under  section 
1 10(k)  of  the  Clean  Air  Act. 

(i)  The  conditions  for  approvability 
are  as  follows: 

(A)  The  time  extension  program  as 
described  and  committed  to  in  the 
March  3,  1997  letter  from  Massachusetts 
must  be  further  defined  and  submitted 
to  EPA  as  a  SIP  revision  by  no  later  than 
one  year  after  the  effective  date  of  this 
interim  approval.  Another  program 
which  meets  the  requirements  of  40  CFR 
51.360  (Waivers  and  Compliance  via 
Diagnostic  Inspection)  and  provides  for 
no  more  than  a  1%  waiver  rate  would 
also  be  approvable. 

(B)  Other  major  deficiencies  as 
described  in  the  proposal  must  also  be 
corrected  in  40  CFR  51.351  (Enhanced 
I/M  Performance  Standard),  §51.354 
(Adequate  Tools  and  Resources), 
§51.357  (Test  Procedures  and 
Standards),  §  51.359  (Quality  Conti^l), 
and  §  51.363  (Quality  Assurance).  The 
Commonwealth,  committed  in  a  letter 
dated  March  3,  1997  to  correct  these 
deficiencies  within  one  year  of 
conditional  interim  approval  by  EPA. 

(ii)  In  addition  to  the  above 
conditions  for  approval,  the 
Commonwealth  must  correct  several 
minor,  or  de  minimus  deficiencies, 
related  to  CAA  requirements  for 
enhanced  I/M.  Although  satisfaction  of 
these  deficiencies  does  not  affect  the 
conditional  approval  status  of  the 
Commonwealth's  rulemaking  granted 
under  the  authority  of  section  110  of  the 
Clean  Air  Act,  these  deficiencies  must 
be  corrected  in  the  final  I/M  SIP 
revision  prior  to  the  end  of  the  1 8- 
month  interim  period  granted  under  the 
National  Highway  Safety  Designation 
Act  of  1995: 

(A)  The  SIP  lacks  a  detailed 
descriotion  of  the  program  evaluation 
element  as  required  under  40  CFR 
51.353; 

(B)  The  SIP  lacks  a  detailed 
description  of  the  test  frequency  and 
convenience  element  required  under  40 
CFR  51.355; 

(C)  The  SIP  lacks  a  detailed 
description  of  the  number  and  types  of 
vehicles  included  in  the  program  as 
required  under  40  CFR  51.356;    " 
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(D)  The  SIP  lacks  a  detailed 
information  concerning  the  enforcement 
process,  and  a  commitment  to  a 
compliance  rate  to  be  maintained  in 
practice  required  under  40  CFR  51.361. 

(E)  The  SIP  lacks  the  details  of  the 
enforcement  oversight  program 
including  quality  control  and  quality 
assurance  procedures  to  be  used  to 
insure  the  effective  overall  performance 
of  the  enforcement  system  as  required 
under  40  CFR  51.362: 

(F)  The  SIP  lacks  a  detailed 
description  of  procedures  for 
enforcement  against  contractors, 
stations  and  inspectors  as  required 
under  40  CFR  51.364; 

(G)  The  SIP  lacks  a  detailed 
description  of  data  analysis  and 
reporting  provisions  as  required  under 
40  CFR  51.366; 

(H)  The  SIP  lacks  a  public  awareness 
plan  as  required  by  40  CFR  51.368;  and 

(I)  The  SIP  lacks  provisions  for 
notifying  motorists  of  required  recalls 
prior  to  inspection  of  the  vehicle  as 
reguired  by  40  CFR  51.370. 

(iii)  EPA  is  also  approving  this  SIP 
revision  under  section  llO(k),  for  its 
strengthening  effect  on  the  plan. 

|FR  Doc.  97-18407  Filed  7-11-97;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MA-7197a;  FRL-5847-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Massachusetts 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  today  is  approving 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Massachusetts.  These 
revisions  consist  of  1990  base  year 
ozone  emission  inventories,  and 
establishment  of  a  Photochemical 
Assessment  Monitoring  System  (PAMS) 
network. 

The  inventories  were  submitted  by 
the  Commonwealth  to  satisfy  a  Clean 
Air  Act  (CAA)  requirement  that  States 
containing  ozone  nonattaiiunent  areas 
submit  inventories  of  actual  ozone 
precursor  emissions  in  accordance  with 
guidance  from  the  EPA.  The  ozone 
emission  inventories  submitted  by  the 
Commonwealth  are  for  the  Springfield 
serious  area,  auid  the  Massachusetts 
portion  of  the  Boston-Lawrence- 
Worcester  serious  area.  The  PAMS  SIP 
revision  was  submitted  to  satisfy  the 


requirements  of  the  CAA  and  the  PAMS 
regulations.  The  intended  effect  of  this 
action  is  to  approve  as  a  revision  to  the 
Massachusetts  SIP  the  state's  1990  base 
year  ozone  emission  inventories,  and  to 
approve  the  PAMS  network  into  the 
State's  SIP. 

DATES:  This  action  will  become  effective 
on  September  12,  1997  unless  notice  is 
received  by  August  13, 1997  that 
adverse  or  critical  comments  will  be 
submitted.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Susan 
Studlien,  Deputy  Director,  Office  of 
Ecosystem  Protection,  Envirormiental 
Protection  Agency,  Region  I,  JFK 
Federal  Building,  Boston, 
Massachusetts,  02203.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  EPA 
Region  I  office,  and  at  the  Massachusetts 
Department  of  Environmental 
Protection,  Division  of  Air  Quality 
Control,  One  Winter  Street,  7th  Floor, 
Boston,  Massachusetts,  02106-^746. 
Persons  interested  in  examining  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  McConnell,  Air  Quality 
Planning  Group,  EPA  Region  I,  JFK 
Federal  Building,  Boston, 
Massachusetts.  02203;  telephone  (617) 
565-9266. 

SUPPLEMENTARY  INFORMATION: 
Massachusetts  submitted  its  1990  base 
year  emission  inventories  of  ozone 
precursors  to  the  EPA  on  November  13, 
1992.  Revisions  to  the  inventories  were 
received  on  November  15, 1993, 
November  15,  1994,  and  March  31, 
1997.  The  Commonwealth  submitted  a 
SIP  revision  establishing  a  PAMS 
network  into  the  State's  overall  ambient 
air  quality  monitoring  network  on 
November  15. 1993.  This  document  is 
divided  into  four  parts: 

I.  Background  Information 

n.  Analysis  of  State  Submission 

m.  Final  Action 

rV,  Administrative  Requirements 

I.  Background  Information 

1.  Emission  Inventory: 

Under  the  CAA  as  amended  in  1990. 
States  have  the  responsibility  to 
inventory  emissions  contributing  to 
NAAQS  nonattaiiunent,  to  track  these 
emissions  over  time,  and  to  ensure  that 
control  strategies  are  being  implemented 
that  reduce  emissions  and  move  areas 
towards  attainment.  The  CAA  requires 


ozone  nonattainment  areas  designated 
as  moderate,  serious,  severe,  and 
extreme  to  submit  a  plan  within  three 
years  of  1990  to  reduce  volatile  organic 
compound  (VOC)  emissions  by  15 
percent  within  six  years  after  1990.  The 
baseline  level  of  emissions,  from  which 
the  15  percent  reduction  is  calculated, 
is  determined  by  adjusting  the  base  year 
inventory  to  exclude  biogenic  emissions 
and  to  exclude  certain  emission 
reductions  not  creditable  towards  the  15 
percent.  The  1990  base  year  emissions 
inventory  is  the  primary  inventory  from 
which  the  periodic  inventory,  the 
Reasonable  Further  Progress  (RFP) 
projection  inventory,  and  the  modeling 
inventory  are  derived.  Further 
information  on  these  inventories  and 
their  purpose  can  be  found  in  the 
"Emission  Inventory  Requirements  for 
Ozone  State  Implementation  Plans." 
U.S.  Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards.  Research  Triangle  Park, 
North  Carolina,  March  1991.  The  base 
year  inventory  may  also  serve  as  part  of 
statewide  inventories  for  purposes  of 
regional  modeling  in  transport  areas. 
The  base  year  inventory  plays  an 
important  role  in  modeling 
demonstrations  for  areas  classified  as 
moderate  and  above. 

The  air  quality  planning  requirements 
for  marginal  to  extreme  ozone 
nonattainment  areas  are  set  out  in 
section  182(a)-(e)  of  title  I  of  the  CAA. 
The  EPA  has  issued  a  General  Preamble 
describing  the  EPA's  preliminary  views 
on  how  the  agency  intends  to  review 
SIP  revisions  submitted  under  title  I  of 
the  Act,  including  requirements  for  the 
preparation  of  the  1990  base  year 
inventory  [see  57  FR  13502  (April  16, 
1992)  and  57  FR  18070  (April  28, 
1992)1.  In  this  action  EPA  will  rely  on 
the  General  Preamble's  interpretation  of 
the  CAA,  and  the  reader  should  refer  to 
the  General  Preamble  for  a  more 
detailed  discussion  of  the 
interpretations  of  title  I  advemced  in 
today's  rule  and  the  supporting 
rationale. 

Those  States  containing  ozone 
nonattaiiunent  areas  classified  as 
marginal  to  extreme  are  required  under 
section  182(a)(1)  of  the  CAA  to  submit 
a  final,  comprehensive,  accurate,  and 
current  inventory  of  actual  ozone 
season,  weekday  emissions  from  all 
sources  within  2  years  of  enactment 
(November  15,  1992).  This  inventory  is 
for  calendar  year  1990  and  is  denoted  as 
the  base  year  inventory.  It  includes  both 
anthropogenic  and  biogenic  sources  of 
volatile  organic  compound  (VOC), 
nitrogen  oxides  (NOx),  and  carbon 
monoxide  (CO).  The  inventory  is  to 
address  actual  VOC,  NOx.  and  CO 
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emissions  for  the  area  during  a  peak 
ozone  season,  which  is  generally 
comprised  of  the  summer  months.  All 
stationary  point  and  area  sources,  as 
well  as  mobile  sources  within  the 
nonattainment  area,  are  to  be  included 
in  the  compilation.  Available  guidance 
for  preparing  emission  inventories  is 
provided  in  the  General  Preamble  (57 
FR  13498  (April  16,  1992)). 

2.  PAMS  Network 

On  November  15,  1993,  the 
Massachusetts  Department  of 
Environmental  Protection  (DEP) 
submitted  to  the  EPA  a  SIP  revision 
incorporating  PAMS  into  the  ambient 
air  quality  monitoring  network  of  State 
or  Local  Air  Monitoring  Stations 
(SLAMS)  and  National  Air  Monitoring 
Stations  (NAMS).  The  Commonwealth 
will  establish  and  maintain  PAMS  as 
part  of  its  overall  ambient  air  quality 
monitoring  network. 

Section  182(c)(1)  of  the  CAA  and  the 
General  Preamble  (57  FR  13515)  require 
that  the  EPA  promulgate  rules  for 
enhanced  monitoring  of  ozone,  NOx, 
and  VOCs  no  later  than  18  months  after 
the  date  of  the  enactment  of  the  Act. 
These  rules  will  provide  a  mechanism 
for  obtaining  more  comprehensive  and 
representative  data  on  ozone  air 
pollution  in  areas  designated 
nonattainment  and  classified  as  serious, 
severe,  or  extreme. 

The  final  PAMS  rule  was  promulgated 
by  the  EPA  on  February'  12,  1993  (58  FR 
8452).  Section  58.40(a)'of  the  revised 
rule  requires  the  State  to  submit  a 
PAMS  network  description,  including  a 
schedule  for  implementation,  to  the 
Administrator  within  six  months  after 
promulgation  or  by  August  12,  1993. 
Further,  §  58.20(0  requires  the  State  to 
provide  for  the  establishment  and 
maintenance  of  a  PAMS  network  within 
nine  months  after  promulgation  of  the 
final  rule  or  by  November  12,  1993. 

On  December  30,  1993,  the 
Massachusetts  DEP  submitted  a  PAMS 
network  description.  The  EPA  sent  the 
Commonwealth  a  letter  on  May  17,  1994 
finding  the  submittal  administratively 
complete.  This  submittal  was  reviewed 
and  approved  on  July  21,  1994  by  the 
EPA  and  was  judged  to  satisfy  the 
requirements  of  section  58.40(a).  Since 
network  descriptions  may  change 
annually,  they  are  not  part  of  the  SIP  as 
recommended  by  the  document. 
"Guideline  for  the  Implementation  of 
the  Ambient  Air  Monitoring 
Regulations,  40  CFR  part  58"  (EPA-450/ 
4-78-038,  OAQPS,  November  1979). 
However,  the  network  description  is 
negotiated  and  approved  during  the 
annual  review  as  required  by  40  CFR 
sections  58.25  and  58.36,  respectively, 


and  any  revision  must  be  reviewed  as 
provided  at  40  CFR  section  58.46. 

The  Massachusetts  PAMS  SIP 
revision  is  intended  to  meet  the 
requirements  of  section  182(c)(1)  of  the 
Act  and  to  comply  with  the  PAMS 
regulations,  codified  at  40  CFR  part  58. 
The  Massachusetts  DEP  held  several 
public  hearings  on  the  PAMS  SIP 
revision  during  October,  1993. 

n.  Analysis  of  State  Submission 

1.  Emission  Inventory 

A.  Procedural  Background 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  emission  inventory 
submissions  to  the  EPA.  Section 
110(a)(2)  of  the  Act  provides  that  each 
emission  inventory  submitted  by  a  State 
must  be  adopted  after  reasonable  notice 
and  public  hearing.'  Final  approval  of 
the  inventory  will  not  occur  until  the 
State  revises  the  inventory  to  address 
public  comments.  Changes  to  the 
inventory  that  impact  the  15  percent 
reduction  calculation  and  require  a 
revised  control  strategy  will  constitute  a 
SIP  revision.  EPA  created  a  "de 
minimis"  exception  to  the  public 
hearing  requirement  for  minor  changes. 
EPA  defines  "de  minimis"  for  such 
purposes  to  be  those  in  which  the  15 
percent  reduction  calculation  and  the 
associated  control  strategy  or  the 
maintenance  plan  showing,  do  not 
change.  States  will  aggregate  all  such 
"de  minimis"  changes  together  when 
making  the  determination  as  to  whether 
the  change  constitutes  a  SIP  revision. 
The  State  will  need  to  make  the  change 
through  the  formal  SIP  revision  process, 
in  conjunction  with  the  change  to  the 
control  measure  or  other  SIP  programs.* 
Section  110(a)(2)  of  the  Act  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

On  November  13,  1992,  the 
Commonwealth  of  Massachusetts 
submitted  to  the  EPA  as  a  SIP  revision 
the  1990  base  year  inventories  for  the 
two  serious  ozone  nonattainment  areas. 
Prior  to  the  Commonwealth's  submittal 
of  final  inventories  to  the  EPA  on 
November  13,  1992,  the  State  had 
submitted  draft  inventories  to  EPA  on 


'  Also  Section  172(c)(7!  of  the  ,^ct  requires  that 
plan  provisions  for  nonattainment  areas  meet  the 
applicable  provisions  of  section  110(a)(2). 

-  Memorandum  from  |ohn  Calcagni.  Director,  Air 
Quality  Management  Division,  and  William  G. 
Laxton.  Director.  Technical  Support  Division,  to 
Regional  Air  Divisio.T  Directors,  Region  l-X.  "Public 
Hearing  Requirements  for  1990  Base-Year  Emission 
Inventories  for  Ozone  and  Carbon  Monoxide 
Nonattainment  Areas,"  September  29.  1992, 


May  1.  1992.  EPA  reviewed  the  draft 
inventories  and  sent  comments  to  the 
state  by  letter  dated  September  1,  1992. 
The  revised  inventories  submitted  to 
EPA  on  November  13,  1992,  addressed 
many  of  EPA's  comments.  EPA 
reviewed  the  November  13,  1992 
submittal  and  provided  comments  to  the 
State  through  the  hearing  process  by 
letter  dated  August  5,  1993.  These 
comments  included  comments 
developed  by  an  EPA  contractor's 
review  of  the  Massachusetts  inventories. 
The  contractor's  comments  are 
summarized  within  reports  dated  April 
12  and  May  25,  1993,  Massachusetts 
submitted  revisions  to  its  final  1990 
base  year  emission  inventories  on 
November  15,  1993,  November  15,  1994, 
and  March  31,  1997,  The  State  held 
several  public  hearings  on  the  emission 
inventories,  the  last  of  which  occurred 
on  February  13  and  14,  1997, 

The  EPA  Region  1  Office  has 
compared  the  final  Massachusetts 
inventories  with  the  deficiencies  noted 
in  the  various  comment  letters  and 
concluded  that  Massachusetts  has 
adequately  addressed  the  issues 
presented  in  the  comment  letters. 

B.  Emission  Inventory  Review 

Section  llO(k)  of  the  CAA  sets  out 
provisions  governing  the  EPA's  review 
of  base  year  emission  inventory 
submittals  in  order  to  determine 
approval  or  disapproval  under  section 
182(a)(1)  (see  57  FR  13565-13566  (April 
16,  1992)).  The  EPA  is  approving  the 
Massachusetts  ozone  base  year  emission 
inventories  submitted  to  the  EPA  in 
final  form  on  November  15,  1994,  based 
on  the  Levels  1, 11,  and  III  review 
findings.  This  section  outlines  the 
review  procediu^s  performed  to 
determine  if  the  base  year  emission 
inventories  are  acceptable  or  should  be 
disapproved. 

The  Levels  I  and  11  review  process  is 
used  to  determine  that  all  components 
of  the  base  year  inventory  are  present. 
The  review  also  evaluates  the  level  of 
supporting  documentation  provided  by 
the  State  and  assesses  whether  the 
emissions  were  developed  according  to 
ciurent  EPA  guidance. 

The  Level  ul  review  process  is 
outlined  here  and  consists  of  10  points 
that  the  inventory  must  include.  For  a 
base  year  emission  inventory  to  be 
acceptable  it  must  pass  all  of  the 
following  acceptance  criteria: 

1,  An  approved  Inventory  Preparation 
Plan  (IPP)  was  provided  and  the  QA 
program  contained  in  the  IPP  was 
performed  and  its  implementation 
documented. 

2.  Adequate  documentation  was 
provided  that  enabled  the  reviewer  to 
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determine  the  emission  estimation 
procedures  and  the  data  sources  used  to 
develop  the  inventory. 

3.  The  point  source  inventory  must  be 
complete. 

4.  Point  source  emissions  must  have 
been  prepared  or  calculated  according 
to  the  current  EPA  guidance. 

5.  The  area  source  inventory  must  be 
complete. 

6.  The  area  source  emissions  must 
have  been  prepared  or  calculated 
according  to  the  current  EPA  guidance. 

7.  Biogenic  emissions  must  have  been 
prepared  according  to  current  EPA 
guidance  or  another  approved 
technique. 

8.  The  method  (e.g.,  Highwray 
Performance  Modeling  System  or  a 
network  transportation  planning  model) 
used  to  develop  vehicle  miles  travelled 
(VMT)  estimates  must  follow  EPA 
guidance,  which  is  detailed  in  the 
document.  "Procedures  for  Emission 
Inventory  Preparation,  Volume  IV: 
Mobile  Sources,"  U.S.  Environmental 
Protection  Agency,  Office  of  Mobile 
Sources  and  Office  of  Air  Quality 
Planning  and  Standards,  Ann  Arbor, 
Michigan,  and  Research  Triangle  Park, 
North  Carolina,  December  1992. 

9.  The  MOBILE  model  (or  EMFAC 
model  for  California  only)  was  correctly 
used  to  produce  emission  factors  for 
each  of  the  vehicle  classes. 

10.  Non-road  mobile  emissions  were 
prepared  according  to  current  EPA 
guidance  for  all  of  the  source  categories. 

The  base  year  emission  inventory  will 
be  approved  if  it  passes  Levels  I.  IL  and 
III  of  the  review  process.  Detailed  Level 
I  and  II  review  procedures  can  be  found 
in  "Quality  Review  Guidelines  for  1990 
Base  Year  Emission  Inventories,"  U.S. 
Environmental  Protection  Agency. 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park,  NC, 
July  27,  1992.  Level  III  review 
procedures  are  specified  in  EPA 
memoranda  noted  in  the  margin.' 

The  emission  inventories  prepared  by 
Massachusetts  for  its  two,  serious  ozone 
nonattainment  areas  meet  each  of  Level 
Ill's  ten  criteria.  Documentation  of  the 
EPA's  evaluation,  including  details  of 


the  review  procedure,  is  contained 
within  the  technical  support  document 
prepared  for  the  Massachusetts  1990 
base  year  inventory,  which  is  available 
to  the  public  as  part  of  the  docket 
supporting  this  action. 

2.  PAMS  Network 

The  Massachusetts  PAMS  SIP 
revision  will  provide  the 
Commonwealth  with  the  authority  to 
establish  and  operate  the  PAMS  sites, 
will  secure  State  funds  for  PAMS,  and 
will  provide  the  EPA  with  the  authority 
to  enforce  the  implementation  of  PAMS, 
since  it*  implementation  is  required  by 
the  Act. 

The  criteria  used  to  review  the 
proposed  SIP  revision  are  derived  from 
the  PAMS  regulations,  codified  at  40 
CFR  Part  58.  and  are  included  in 
"Guideline  for  the  Implementation  of 
the  Ambient  Air  Monitofing 
RegulaUons,  40  CFR  part  58"  (EPA-450/ 
4-78-038,  Office  of  Air  Quality 
Planning  and  Standards,  November 
1979),  the  September  2,  1993, 
memorandum  from  G.  T.  Helms 
entitled.  "Final  Boilerplate  Language  for 
the  PAMS  SIP  Submittal,"  the  CAA,  and 
the  General  Preamble. 

The  September  2, 1993,  Helms 
memorandum  stipulates  that  the  PAMS 
SIP,  at  a  minimum,  must: 

1.  Provide  for  monitoring  of  criteria 
pollutants,  such  as  ozone  and  nitrogen 
dioxide  and  non-criteria  pollutants, 
such  as  nitrogen  oxides,  speciated 
VOCs,  including  carbonyls,  as  well  as 
meteorological  parameters; 

2.  Provide  a  copy  of  the  approved  (or 
proposed)  PAMS  network  description, 
including  the  phase-in  schedule,  for 
public  inspection  during  the  public 
notice  ancl/or  comment  period  provided 
for  in  the  SIP  revision  or,  alternatively, 
provide  information  to  the  public  upon 
request  concerning  the  State's  plans  for 
implementing  the  rules; 

3.  Make  reference  to  the  fact  that 
PAMS  will  become  a  part  of  the  State  or 
local  air  monitoring  stations  (SLAMS) 
network; 

4.  Provide  a  statement  that  SLAMS 
will  employ  Federal  reference  methods 

VOC^ 
(Ozone  Seasonal  Emissions  in  Tons  Per  Day] 


(FRM)  or  equivalent  methods  while 
most  PAMS  sampling  will  be  conducted 
using  methods  approved  by  the  EPA. 

The  Massachusetts  PAMS  SIP 
revision  provides  that  the 
Commonwealth  will  implement  PAMS 
as  required  in  40  CFR  part  58,  as 
amended  February  12,  1993.  The  State 
will  amend  its  SLAMS  and  its  NAMS 
monitoring  systems  to  include  the 
PAMS  requirements.  It  will  develop  its 
PAMS  network  design  and  establish 
monitoring  sites  pursuant  to  40  CFR 
part  58  in  accordance  with  an  approved 
network  description  and  as  negotiated 
with  the  EPA  through  the  105  grant 
process  on  an  annual  basis.  The 
Commonwealth  has  begun 
implementing  its  PAMS  network  as 
required  in  40  CFR  part  58. 

The  Massachusetts  PAMS  SIP 
revision  also  includes  a  provision  to 
meet  quality  assurance  requirements  as 
contained  in  40  CFR  part  58.  Appendix 
A.  The  Commonwealth's  SIP  revision 
also  assures  EPA  that  the  State's  PAMS 
monitors  will  meet  monitoring 
methodology  requirements  contained  in 
40  CFR  part  58.  Appendix  C.  Lastly,  the 
Commonwealth's  SIP  revision  requires 
that  the  Massachusetts  PAMS  network 
will  be  phased  in  over  a  period  of  five 
years  as  required  in  40  CFR  section 
58.44.  The  State's  PAMS  SIP  submittal 
and  the  EPA's  technical  support 
document  are  available  for  viewing  at 
the  EPA  Region  I  Office  as  outlined 
under  the  "Addresses"  section  of  this 
Federal  Register  document.  The 
Commonwealth's  PAMS  SIP  submittal 
is  also  available  for  viewing  at  the 
Massachusetts  State  Office  as  outlined 
under  the  "Addresses"  section  of  this 
Federal  Register  document. 

III.  Final  Action 

1.  Emission  Inventory 

Massachusetts  has  submitted 
complete  inventories  containing  point, 
area,  biogenic,  on-road  mobile,  and  non- 
road  mobile  source  data,  and 
accompanying  documentation. 
Emissions  from  these  sources  are 
presented  in  the  following  table: 


NAA 


Spnngfield 


Area  source 
emissioru 


52.64 


Point 

source 

emissions 


13.71 


On-road 

mobile 

emissions 


62.24 


Non-road 

mobile 
emissions 


29.59 


Biogenic 


277.22 


Total  emis- 
sions 


435.40 


'  Memorandum  from  J.  David  Mobley.  Chief. 
Emissions  Inventory  Branch,  to  Air  Branch  Chiefs. 
Region  l-X.  "Final  Emission  Inventory  Level  III 


Acceptance  Criteria."  October  7.  1992;  and 
memorandum  from  John  S.  Seitz.  Director.  Office  of 
Air  Quality  Planning  and  Standards,  to  Regional  Air 


Division  Directors.  Region  l-X. 
Issues."  June  24. 1993. 


"Emission  Inventory 
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VOC*— Continued 
[Ozone  Seasonal  Emissions  in  Tons  Per  Day] 


NAA 


Bos-Law-Wor 


Area  soun» 
emissions 


Point 

source 

emissions 


On-road 

mobile 

emissions 


Non-road 

mobile 
emissions 


Biogenic 


Total  emis- 
sions 


313.42 


50.57 


286.54 


177.46 


374.02 


1202.01 

0  Note  that  these  VOC  inventory  numbers  include  emissions  of  perchloroethylene  and  acetone.  EPA  has  determined  that  these  VOCs  are 
photochemically  non-reactive  and  do  not  significantly  contribute  to  ozone  production.  Therefore,  these  inventory  numt>ers  have  been  adjusted  to 
remove  emissions  of  these  VOCs  in  the  proposed  conditional  intenm  approval  of  Massachusetts'  15  percent  plan  published  elsewhere  m  today's 

NOx 

[Ozone  Seasonal  Emissions  in  Tons  Per  Day] 


NAA 


Spnngfield  

Bos-Law-Wor 


Area  source 
emissions 


4.40 
28.09 


Point 

source 

emissions 


19.29 
298.77 


On-road 

mobile 

emissions 


74.48 
332.30 


Non-road 

mobile 

emissions 


19.90 
156^8 


Biogenic 


NA 
NA 


Total  emis- 
sions 


118.07 
815.44 


CO 


[Ozone 

Seasonal  Emissions  in  Tons  Per  Day] 

NAA 

Area  source         ^°'"' 

emissions    '    „«>""^ 
emissions 

On-road 

mobile 

emissions 

Non-road 
mobile       ^     Biogenic 
emissions    1 

Total  emis- 

SK>OS 

Spnngfield  

7.93 
45.51 

6.70 
33.62 

484.31 
2064.06 

178.22 
1176.46 

NA 

NA 



677.16 
3319.65 

Bos-Law-Wor 

Massachusetts  has  satisfied  all  of  the 
EPA's  requirements  for  providing  a 
comprehensive,  accurate,  and  current 
inventory  of  actual  ozone  precursor 
emissions  in  the  Springfield  and 
Boston-Lawrence- Worcester  serious 
ozone  nonattainment  areas.  The 
inventories  are  complete  and 
approvable  according  to  the  criteria  set 
out  in  the  November  12,  1992 
memorandum  from  J.  David  Mobley, 
Chief  Emission  Inventory  Branch,  TSD 
to  G.  T.  Helms,  Chief  Ozone/Carbon 
Monoxide  Programs  Branch,  AQMD.  In 
today's  final  action,  the  EPA  is 
approving  the  SIP  1990  base  year  ozone 
emission  inventories  submitted  by  the 
Commonwealth  for  the  Springfield  area 
and  the  Massachusetts  portion  of  the 
Boston-Lawrence- Wore  ester 
nonattainment  area  as  meeting  the 
requirements  of  section  182(a)(1)  of  the 
CAA. 

2.  PAMS  Network 

In  today's  action,  the  EPA  is  fully 
approving  the  revision  to  the 
Massachusetts  ozone  SIP  for  PAMS. 

The  EPA  is  publishing  these  actions 
without  prior  proposal  because  the 
Agency  views  them  as  noncontroversial 
amendments  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 


approve  these  SIP  revisions  and  is 
soliciting  public  comment  on  them. 
This  action  will  be  effective  September 
12,  1997  unless,  by  August  13,  1997, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawal  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  actions.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  Septermber  12,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 


Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225).  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  firom  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act. 
5  use.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
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nature  of  the  Federal-State  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Sections  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate:  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  SI 00  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

f .  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  12, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 


this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).)  EPA  encourages  interested 
parties  to  comment  in  response  to  the 
proposed  rule  rather  than  petition  for 
judicial  review,  unless  the  objection 
arises  after  the  comment  period  allowed 
for  in  the  proposal. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Note:  Incorporation  by  reference  of  the 
State  Implementation  Plan  for  the  State  of 
Massachusetts  was  approved  by  the  Director 
of  the  Federal  Register  on  luly  1, 1982. 

Dated:  June  13, 1997. 
John  P.  DeViUars. 
Regional  Administrator,  Region  I. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDEDl 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 
Authority:  42  U.S.C.  7401-7641q. 


3.  Section  52.1125  is  added  to  read  as 
follows: 

§  52. 1 1 25    Emission  inventories. 

(a)  The  Governor's  designee  for  the 
Commonwealth  of  Massachusetts 
submitted  the  1990  base  year  emission 
inventories  for  the  Springfield 
nonattainraent  area  and  the 
Massachusetts  portion  of  the  Boston- 
Lawrence-Worcester  ozone 
nonattainment  area  on  November  13, 
1992  as  a  revision  to  the  State 
Implementation  Plan  (SIP).  Revisions  to 
the  inventories  were  submitted  on 
November  15,  1993.  and  November  15, 
1994.  and  March  31,  1997.  The  1990 
base  year  emission  inventory 
requirement  of  section  182(a)(1)  of  the 
Clean  Air  Act.  as  amended  in  1990.  has 
been  satisfied  for  these  areas. 

(b)  The  inventories  are  for  the  ozone 
precursors  which  are  volatile  organic 
compounds,  nitrogen  oxides,  and 
carbon  monoxide.  The  inventories 
covers  point,  area,  non-road  mobile,  on- 
road  mobile,  and  biogenic  sources. 

(c)  Taken  together,  the  Springfield 
nonattainment  area  and  the 
Massachusetts  portion  of  the  Boston- 
Lawrence-Worcester  nonattainment  area 
encompass  the  entire  geographic  area  of 
the  State.  Both  areas  are  classified  as 
serious  ozone  nonattainment  areas. 

[FR  Doc.  97-18408  Filed  7-11-97;  8:45  am] 
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Subpart  W— Massachusetts 

2.  Section  52.1120  is  amended  by 
adding  paragraph  (c)(113)  to  read  as 
follows: 

§  52. 11 20    Identification  of  plan. 

*         •         *         •         * 

(c)"  *  • 

(113)  A  revision  to  the  Massachusetts 
SIP  regarding  ozone  monitoring.  The 
Commonwealth  of  Massachusetts  will 
modify  its  SLAMS  and  its  NAMS 
monitoring  systems  to  include  a  PAMS 
network  design  and  establish 
monitoring  sites.  The  Commonwealth's 
SIP  revision  satisfies  40  CFR  58.20(f) 
PAMS  requirements. 

(i)  Incorporation  by  reference. 

(A)  Massachusetts  PAMS  Network 
Plan,  which  incorporates  PAMS  into  the 
ambient  air  quality  monitoring  network 
of  State  or  Local  Air  Monitoring  Stations 
(SLAMS)  and  National  Air  Monitoring 
Stations  (NAMS). 

(ii)  Additional  material. 

(A)  Letter  from  the  Massachusetts 
Department  of  Environmental  Protection 
dated  December  30. 1993  submitting  a 
revision  to  the  Massachusetts  State 
Implementation  Plan. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[FRL-5855-1] 

Clean  Air  Act  Final  Full  Approval  of 
Operating  Permits  Program  and 
Approval  of  Delegation  of  Section 
112(1);  State  of  Iowa 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  full  approval. 

SUMMARY:  By  this  action  the  EPA  grants 
final  full  approval  to  Iowa's  Title  V 
operating  permit  program  for  the 
purpose  of  meeting  the  requirements  of 
40  CFR  Part  70.  This  fulfills  the 
conditions  of  the  interim  approval 
granted  on  September  l .  1995.  which 
became  effective  October  2.  1995. 
DATES:  This  action  is  effective 
September  12.  1997  unless  by  August 
13,  1997  adverse  or  critical  comments 
are  received.  If  the  effective  date  is 
delayed  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
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public  inspection  during  normal 
business  hours  at  the:  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  726  Minnesota 
Avenue.  Kansas  City,  Kansas  66101;  and 
the  EPA  Air  &  Radiation  Docket  and 
Information  Center,  401  M  Street,  SW., 
Washington,  DC  20460.  Comments  may 
be  submitted  to  Christopher  Hess,  EPA, 
Air  Planning  and  Development  Branch, 
726  Minnesota  Avenue,  Kansas  City, 
Kansas  66101. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  a  rulemaking  dated  September  1, 
1995  (60  FR  45671-45673),  the  EPA 
granted  interim  approval  to  Iowa's  Title 
V  program.  This  interim  approval  was 
necessary  because  the  state  needed  to 
submit  a  revised  workload  analysis 
describing  how  the  operating  permits 
program  would  be  implemented  at  the 
Iowa  Department  of  Natural  Resources 
(IDNR).  Based  on  the  proposed 
rulemaking  dated  April  26.  1995  (60  FR 
20465-20469),  the  state  made  four  rule 
revisions  and  finalized  its  operating 
permit  fee  with  only  the  revised 
workload  analysis  still  to  be  completed. 
This  analysis  was  submitted  to  the  EPA 
in  a  letter  dated  April  3,  1997.  Thus,  the 
state  has  now  completed  each  of  the 
requirements  for  final  full  approval. 

n.  Analysis  of  State  Submission 

According  to  the  conditions  of  the 
interim  approval,  the  state  of  Iowa  had 
the  option  to  either  hire  the  originally 
forecasted  amount  of  personnel  or  revise 
its  workload  analysis  to  demonstrate 
how  the  Title  V  program  could  be 
implemented  with  fewer  personnel. 

"The  IDNR's  original  program 
submittal  forecasted  approximately  520 
Title  V  sources  in  Iowa.  Due  to  creation 
of  a  Federally  Enforceable  State 
Operating  Permit  Program  that  enables 
sources  to  limit  their  potential  to  emit 
and  thus  be  excused  from  Title  V 
requirements,  the  IDNR  has  reduced  the 
number  of  Title  V  sources  to 
approximately  290. 

The  IDNR  has  a  total  of  75.5 
personnel  available  for  implementation 
of  the  program  (including  "augmented" 
personnel  from  the  small  business 
assistance  and  local  agency  programs). 
Additionally,  the  IDNR  heis  six  more 
authorized  positions  to  fill  and  has 
requested  five  new  positions  for  FY-98. 
This  results  in  a  total  of  86.5  FTE  for  the 
program  which  is  almost  identical  to  the 
IDNR's  original  forecast.  Thus,  the  EPA 
concludes  that  the  state  has  an  adequate 
amount  of  personnel  to  implement  a 


Title  V  program  and  considers  the  state 
to  have  fulfilled  the  conditions 
necessary  for  final  full  approval. 

In  terms  of  program  design,  the  IDNR 
has  created  five  sections  to  include; 
General  (includes  monitoring  and 
technical  assistance);  Planning  and 
Compliance  (includes  modeling,  permit 
reporting,  enforcement,  stack  testing): 
Compliance  and  Enforcement  (includes 
inspections  of  Title  V  sources  as  well  as 
those  who  have  permit  restrictions  and 
must  be  verified  as  not  subject  to  Title 
V):  Construction  Permits  (including 
preconstruction  permitting, 
applicability  determinations,  and 
emission  control  reviews);  and  the 
Operating  Permits  Section  (including 
Title  V  review  and  general  permits). 

This  design  and  the  number  of 
personnel  assigned  to  the  various 
activities  mirrors  ihat  of  other  state 
programs  successfully  implementing 
Title  V  programs. 

IIL  Final  Action 

The  EPA  grants  final  full  approval  to 
Iowa  s  Title  V  program  since  the  state 
has  fulfilled  the  conditions  of  the 
interim  approval  effective  October  2. 
1995.  This  meets  the  Federal 
requirements  set  forth  in  40  CFR  Part 
70. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversiaj 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
grant  final  full  approval  should  adverse 
or  critical  comments  be  filed.  This 
action  is  effective  September  12,  1997 
unless,  by  August  13.  1997.  adverse  or 
critical  comments  are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  is  effective  September  12,  1997. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19.  1989  (54  FR 


2214-2225).  as  revised  by  a  July  10, 
1995,  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation,  The  Office  of  Management 
and  Budget  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 

B.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  the  EPA 
must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to 
private  sector,  of  $100  million  or  more. 
Under  section  205,  the  EPA  must  select 
the  most  cost  effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  the 
approval  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  slate,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  preexisting  requirements 
under  state  or  local  law.  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

C.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
Part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
Clean  Air  Act  (CAA).  preparation  of  a 
regulatory  flexibility  analysis  would 
constitute  Federal  inquiry  into  the 
economic  reasonableness  of  state  action. 
The  CAA  forbids  the  EPA  to  base  its 
actions  on  such  grounds  ( Union  Electric 
Co.  V.  L^.S.  E.P.A..  427  U.S.  246.  256-66 
(S.Ct.  1976);  42  U.S.C.  7410(a)(2)). 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
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Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  12,  1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review,  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovemmenti! 
relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  June  24.  1997. 
U.  Gale  Hutton, 
Acting  Regional  Administrator. 

Part  70  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  70— {AMENDED] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (b)  to  the  entry  for 
Iowa  to  read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Iowa 

*        »        •        •        • 

(b)  The  Iowa  Department  of  Natural 
Resources  submitted  a  revised  workload 
analysis  dated  April  3. 1997.  This  fulfills  the 
final  condition  of  the  interim  approval 
effective  on  October  2. 1995.  and  which 
would  expire  on  October  1, 1997.  The  state 
is  hereby  granted  final  full  approval  effective 
September  12.  1997. 
***** 

[FR  Doc  97-18250  Filed  7-11-97:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-300515;  FRL-5731-3] 
RIN  2070-AB78 

Fenpropathrin;  Pesticide  Tolerances 
for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
fenpropathrin  in  or  on  currants  .  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency  exemption  under 
section  18  of  the  Federal  Insecticide. 
Fungicide,  and  Rodenticide  Act 
authorizing  use  of  the  pesticide  on 
currants  in  Washington.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  fenpropathrin  in 
this  food  commodity  pursuant  to  section 
408(1)(6)  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996.  The 
tolerance  will  expire  and  is  revoked  on 
December  31,  1998. 
DATES:  This  regulation  is  effective  July 
14. 1997.  Objections  and  requests  for 
hearings  must  be  received  by  EPA  on  or 
before  September  12,  1997. 
ADDRESSES:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number.  [OPP-3005151, 
must  be  submitted  to:  Hearing  Clerk 
(1900).Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW.. 
Washington.  DC  20460.  Fees 
•accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch.  OPP  (Tolerance  Fees).  P.O.  Box 
360277M.  Pittsburgh,  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  identified 
by  the  docket  control  number,  [OPP- 
3005151,  must  also  besubmitted  to: 
Public  Information  and  Records 
Integrity  Branch.  Information  Resources 
and  Services  Division  (7506C).  Office  of 
Pesticide  Programs.  Envirorunental 
Protection  Agency.  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
a  copy  of  objections  and  hearing 
requests  to  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Hwy..  Arlington.  VA. 

A  copy  of  objections  and  nearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket@epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 


use  of  special  characters  and  any  form 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  5.1  file  format 
or  ASCII  file  format.  All  copies  of 
objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  (OPP- 
3005151.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Olga  Odiott,  Registration  Division 
7505C,  Office  of  Pesticide  Programs. 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
(703)  308-9363,  e-mail: 
odiott.olga@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA.  on 
its  own  initiative,  pursuant  to  section 
408(e)  and  (1)(6)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(e)  and  (1)(6),  is  establishing 
a  tolerance  for  residues  of  the 
insecticide  fenpropathrin,  in  or  on 
currants  at  15  part  per  million  (ppm). 
This  tolerance  will  expire  and  is 
revoked  on  December  31,  1998.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

L  Background  and  Statutory  Authority 

The  Food  Quality  Protection  Act  of 
1996  (FQPA)  (Pub.'L.  104-170)  was 
signed  into  law  August  3,  1996.  FQPA 
amends  both  the  Federal  Food,  Drug, 
and  CosmeUc  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  and  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  7  U.S.C.  136  et  seq  .  The  FQPA 
amendments  went  into  effect 
immediately.  Among  other  things. 
FQPA  amends  FFDCA  to  bring  all  EPA 
pesticide  tolerance-setting  activities 
under  a  new  section  408  with  a  new 
safety  standard  and  new  procedures. 
These  activities  are  described  below  and 
discussed  in  greater  detail  in  the  final 
rule  establishing  the  time-limited 
tolerance  associated  with  the  emergency 
exemption  for  use  of  propiconazole  on 
sorghum  (61  FR  58135.  November  13, 
1996)(FRL-5572-9). 

New  section  408(b)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408(h)(2){A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
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reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

Section  18  of  FIFRA  authorizes  EPA 
to  exempt  any  Federal  or  State  agency 
from  any  provision  of  FIFRA,  if  EPA 
determines  that  "emergency  conditions 
exist  which  require  such  exemption." 
This  provision  was  not  amended  by 
FQPA.  EPA  has  established  regulations 
governing  such  emergency  exemptions 
in  40  CFR  part  166. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

Because  decisions  on  section  18- 
related  tolerances  must  proceed  before 
EPA  reaches  closure  on  several  policy 
issues  relating  to  interpretation  and 
implementation  of  the  FQPA,  EPA  does 
not  intend  for  its  actions  on  such 
tolerance  to  set  binding  precedents  for 
the  application  of  section  408  ^d  the 
new  safety  standard  to  other  tolerances 
and  exemptions. 

n.  Emergency  Exemption  for 
Fenpropathrin  on  Currants  and  FFDCA 
Tolerances 

The  Washington  Department  of 
Agriculture  availed  itself  of  the 
authority  to  declare  the  existence  of  a 
crisis  situation  within  the  state  on  May 
21.  1997.  thereby  authorizing  use  under 
FIFRA  Section  18  of  fenpropathrin  to 
control  the  currant  borer  (Synanthedon 
tipuliformes)  .  Washington  has  also 
requested  a  specific  exemption  for  this 
use  of  fenpropathrin.  The  applicant 
stated  that  the  currant  borer  is  a  serious 
pest  of  currants  in  Washington.  The 
currant  borer  adults  emerge  during  mid 
May  in  central  Washington  and  lay  their 
eggs  on  the  currant  caues  over  a  period 
of  4  to  5  weeks.  Newly  hatched  larvae 
bore  into  the  center  of  the  cane  and  feed 


in  the  pith  creating  a  tunnel.  Borer 
damage  increases  each  year  when  no 
control  measures  are  taken.  With  the 
cancellatior  of  parathion  there  are  no 
registered  pesticides  that  will  provide 
adequate  control.  The  applicant  stated 
that  presently,  cane  stands  have  dead 
canes  "ranging  from  10  to  30%  and  if  left 
uncontrolled,  the  perennial  plantings 
will  be  lost.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of 
fenpropathrin  on  currants  for  control  of 
the  currant  borer  in  Washington.  After 
having  reviewed  the  submission.  EPA 
concurs  that  emergency  conditions  exist 
for  this  state. 

As  part  of  its  assessment  of  this 
emergency  exemption.  EPA  assessed  the 
potential  risks  presented  by  residues  of 
fenpropathrin  in  or  on  ciurants.  In 
doing  so,  EPA  considered  the  new  safety 
standard  in  FFDCA  section  408(b)(2), 
and  EPA  decided  that  the  necessary 
tolerance  under  FFDCA  section  408(1)(6) 
would  be  consistent  with  the  new  safety 
standard  and  with  FIFRA  section  18. 
Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opponunity  for  public  comment  under 
section  408(e),  as  provided  in  section 
408(1)(6).  Although  this  tolerance  will 
expire  and  is  revoked  on  December  31 , 
1998,  under  FFDCA  section  408{1)(5), 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  currants 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA. 
EPA  will  take  action  to  revoke  this 
tolerance  earlier  if  any  experience  with, 
scientific  data  on,  or  other  relevant 
information  on  this  pesticide  indicate 
that  the  residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions 
EPA  has  not  mcde  any  decisions  about 
whether  fenpropathrin  meets  EPA's 
registration  requirements  for  use  on 
currants  or  whether  a  permanent 
tolerance  for  this  use  would  be 
approfJriate.  Under  these  circumstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
fenpropathrin  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Washington  to  use 
this  pesticide  on  this  crop  imder  section 
18  of  FIFRA  without  following  all 
provisions  of  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  fenpropathrin.  contact 


the  Agency's  Registration  Division  at  the 
address  provided  above. 

m.  Risk  Assessment  and  Statutory 
Findings 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
Second.  EPA  examines  exposure  to  the 
pesticide  through  the  diet  (e.g.,  food  and 
drinking  water)  and  through  exposures 
that  occur  as  a  result  of  pesticide  use  in 
residential  settings. 

A.  Toxicity 

1.  Threshold  and  non-threshold 
effects.  For  many  animal  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  a  study  has  been  evaluated  and 
the  observed  effects  have  been 
determined  to  be  threshold  effects,  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  thai  one  person  or 
subgroup  of  the  population  (such  as 
infants  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infants  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  Thus,  an  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100%  r  less 
of  the  RfD)  is  generally  considered 
acceptable  by  EPA.  EPA  generally  uses 
the  RfD  to  evaluate  the  chronic  risks 
posed  by  pesticide  exposure.  For  shorter 
term  risks,  EPA  calculates  a  margin  of 
exposure  (MOE)  by  dividing  the 
estimated  human  exposure  into  the 
NOEL  from  the  appropriate  animal 
study.  Commonly,  EPA  finds  MOEs 
lower  than  100  to  be  unacceptable.  This 
100-fold  MOE  is  based  on  the  same 
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rationale  as  the  100-fold  uncertainty 

factor. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 
of  the  evidence  review  of  all  relevant 
toxicological  data  including  short-term 
and  mutagenicity  studies  and  structure 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  MOE  calculation  based 
on  the  appropriate  NOELl  will  be 
carried  out  based  on  the  nature  of  the 
carcinogenic  response  and  the  Agency's 
knowledge  of  its  mode  of  action. 

2.  Differences  in  toxic  effect  due  to 
exposure  duration.  The  toxicological 
effects  of  a  pesticide  can  vary  with 
different  exposure  durations.  EPA 
considers  the  entire  toxicity  data  base, 
and  based  on  the  effects  seen  for 
different  durations  and  routes  of 
exposure,  determines  which  risk 
assessments  should  be  done  to  assure 
that  the  public  is  adequately  protected 
from  any  pesticide  exposure  scenario. 
Both  short  and  long  durations  of 
exposure  are  always  considered. 
Typically,  risk  assessments  include 
"acute",  "short-term",  "intermediate 
term",  and  "chronic"  risks.  These 
assessments  are  defined  by  the  Agency 
as  follows. 

Acute  risk,  by  the  Agency's  definition, 
results  from  1-day  consumption  of  food 
and  water,  and  reflects  toxicity  which 
could  be  expressed  following  a  single 
oral  exposure  to  the  pesticide  residues. 
High  end  exposure  to  food  and  water 
residues  are  typically  assumed. 

Short-term  risk  results  from  exposure 
to  the  pesticide  for  a  period  of  1-7  days, 
and  therefore  overlaps  with  the  acute 
risk  assessment.  Historically,  this  risk 
assessment  was  intended  to  address 
primcirily  dermal  and  inhalation 
exposure  which  could  result,  for 
example,  from  residential  pesticide 
applications.  However,  since  enaction  of 
FQPA,  this  assessment  has  been 
expanded  to  include  both  dietary  and 
non-dietary  sources  of  exposure,  and 
will  typically  consider  exposure  from 
food,  water,  and  residential  uses  when 
reliable  data  are  available.  In  this 
assessment,  risks  from  average  food  and 
water  exposure,  and  high-end 
residential  exposure,  are  aggregated. 
High-end  exposures  from  all  3  sources 
are  not  typically  added  because  of  the 
very  low  probability  of  this  occurring  in 
most  cases,  and  because  the  other 
conservative  assumptions  built  into  the 
assessment  assure  adequate  protection 


of  public  health.  However,  for  cases  in 
which  high-end  exposure  can 
reasonably  be  expected  from  multiple 
sources  (e.g.  frequent  and  widespread 
homeowner  use  in  a  specific 
geographical  area),  multiple  high-end 
risks  will  be  aggregated  and  presented 
as  part  of  the  comprehensive  risk 
assessment/characterization.  Since  the 
toxicological  endpoint  considered  in 
this  assessment  reflects  exposure  over  a 
period  of  at  least  7  days,  an  additional 
degree  of  conservatism  is  built  into  the 
assessment;  i.e..  the  risk  assessment 
nominally  covers  1-7  days  exposure, 
and  the  toxicological  endpoint/NOEL  is 
selected  to  be  adequate  for  at  least  7 
days  of  exposure.  (Toxicity  results  at 
lower  levels  when  the  dosing  duration 
is  increased.) 

Intermediate-term  risk  results  from 
exposure  for  7  days  to  several  months. 
This  assessment  is  handled  in  a  manner 
similar  to  the  short-term  risk 
assessment. 

Chronic  risk  assessment  describes  risk 
which  could  result  from  several  months 
to  a  lifetime  of  exposure.  For  this 
assessment,  risks  are  aggregated 
considering  average  exposure  from  all 
sources  for  representative  population 
subgroups  including  infants  and 
children. 

B.  Aggregate  Exposure 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  from 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  residues  in 
groundwater  or  surface  water  that  is 
consumed  as  drinking  water,  and  other 
non-occupational  exposures  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses).  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level. 
The  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pestici^Je 
residues  equal  to  the  tolerance.  In 
evaluating  food  exposures,  EPA  takes 
into  account  varying  consumption 
patterns  of  major  identifiable  subgroups 
of  consumers,  including  infants  and 
children.The  TMRC  is  a  "worst  case  " 
estimate  since  it  is  based  on  the 
assumptions  that  food  contains 
pesticide  residues  at  the  tolerance  level 
and  that  100%  of  the  crop  is  treated  by 
pesticides  that  have  established 
tolerances.  If  the  TMRC  exceeds  the  RfD 


or  poses  a  lifetime  cancer  risk  that  is 
greater  than  approximately  one  in  a 
million,  EPA  attempts  to  derive  a  more 
accurate  exposure  estimate  for  the 
pesticide  by  evaluating  additional  types 
of  information  (anticipated  residue  data 
and/or  percent  of  crop  treated  data) 
which  show,  generally,  that  pesticide 
residues  in  most  foods  when  they  are 
eaten  are  well  below  established 
tolerances. 

Percent  of  crop  treated  estimates  are 
derived  from  federal  and  private  market 
survey  data.  Typically,  a  range  of 
estimates  are  supplied  and  the  upper 
end  of  this  range  is  assumed  for  the 
exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  of  crop 
treated,  the  Agency  is  reasonably  certain 
that  exposure  is  not  understated  for  any 
significant  subpopulation  group. 
Further,  regional  consumption 
information  is  taken  into  account 
through  EPA's  computer-based  model 
for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups,  to  pesticide 
residues.  For  this  pesticide,  the  most 
highly  exposed  population 
subgroupinon-nursing  infants  <  1  year 
old)  was  not  regionally  based. 

rV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action, 
EPA  has  sufficient  data  to  assess  the 
hazards  of  fenpropathrin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  residues  of 
fenpropathrin  on  currants  at  15  ppm. 
EPA's  assessment  of  the  dietary 
exposures  and  risks  associated  with 
establishhig  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  fenpropathrin  are 
discussed  below. 

1.  Acute  toxicity.  An  acute  dietary 
endpoint  was  not  identified  from  the 
toxicity  studies  available  to  the  Agency; 
therefore  this  risk  assessment  was  not 
required. 

2.  Short  -  and  intermediate  -  term 
toxicity.  For  short-  and  intermediate- 
term  toxicity  endpoints  were  not 


identified  from  the  available  data; 
therefore  this  risk  assessment  was  not 
required. 

3.  Chronic  toxicity.  EPA  has 
established  the  RfD  for  fenpropathrin  at 
0.025  milligrams/kilogram/day  (mg/kg/ 
day).  This  RfD  is  based  on  a  1-year 
feeding  study  in  dogs  with  a  NOEL  of 
2.5  mg/kg/day  and  an  uncertainty  factor 
of  100.  The  lowest  observed  effect  level 
(LOEL)  of  6.25  mg/kg/day  was  based  on 
tremors. 

4.  Carcinogenicity.  Fenpropathrin  has 
not  been  classified  as  to  its 
carcinogenicity  by  the  EPA.  However, 
studies  in  two  species  show  no  evidence 
of  oncogenicity. 

B.  Exposures  and  Risks 

1 .  From  food  and  feed  uses. 
Tolerances  have  been  established  (40 
CFR  180.466)  for  the  residues  of 
fenpropathrin.  in  or  on  a  variety  of  raw 
agricultural  commodities  at  levels 
ranging  from  0.01  ppm  in  peanuts  to  20 
ppm  in  peanut  hay.  Animal  commodity 
tolerances  have  been  established  for 
meat,  fat,  meat  by-products,  eggs,  and 
milk.  Risk  assessments  were  conducted 
by  EPA  to  assess  dietary  exposures  and 
risks  from  fenpropathrin  as  follows: 

Chronic  exposure  and  risk.  The 
chronic  dietary  risk  assessment  assumed 
100%  of  currants  will  contain  tolerance 
level  residues  and  100%  of  the  crop  will 
be  treated.  All  other  commodities 
having  fenpropathrin  tolerances  were 
assumed  to  be  100%  crop-treated,  but 
most  have  received  anticipated  residue 
refinement.  Thus,  in  making  a  safety 
determination  for  this  tolerance,  the 
EPA  is  taking  into  account  this 
conservative  exposure  assessment.  The 
population  subgroup  with  the  largest 
percentage  of  the  RfD  occupied  is  non- 
nursing  infants  <1  year  old,  at  26%  of 
the  RfD. 

2.  From  drinking  water.  Based  on 
available  data  used  in  EPA's  assessment 
of  environmental  risk,  fenpropathrin  is 
persistent  and  not  mobile.  There  are  no 
established  Maximum  Contaminant 
Level  for  residues  of  fenpropathrin  in 
drinking  water.  No  health  advisory 
levels  for  fenpropathrin  in  drinking 
water  have  been  established. 

Chronic  exposure  and  risk.  Because 
the  Agency  lacks  sufficient  water- 
related  exposure  data  to  complete  a 
comprehensive  drinking  water  risk 
assessment  for  many  pesticides,  EPA 
has  commenced  and  nearly  completed  a 
process  to  identify  a  reasonable  yet 
conservative  bounding  figure  for  the 
potential  contribution  of  water-related 
exposure  to  the  aggregate  risk  posed  by 
a  pesticide.  In  developing  the  bounding 
figure,  EPA  estimated  residue  levels  in 
water  for  a  number  of  specific  pesticides 


using  various  data  sources.  The  Agency 
then  applied  the  estimated  residue 
levels,  in  conjunction  with  appropriate 
toxicological  endpoints  (RfD's  or  acute 
dietary  NOEL's)  and  assumptions  about 
body  weight  and  consumption,  to 
calculate,  for  each  pesticide,  the 
increment  of  aggregate  risk  contributed 
by  consumption  of  contaminated  water. 
While  EPA  has  not  yet  pinpointed  the 
appropriate  bounding  figiire  for 
exposure  from  contaminated  water,  the 
ranges  the  Agency  is  continuing  to 
examine  are  all  below  the  level  that 
would  cause  fenpropathrin  to  exceed 
the  RfD  if  the  tolerance  being 
considered  in  this  document  were 
granted.  The  Agency  has  therefore 
concluded  that  the  potential  exposures 
associated  with  fenpropathrin  in  water, 
even  at  the  higher  levels  the  Agency  is 
considering  as  a  conservative  upper 
bound,  would  not  prevent  the  Agency 
from  determining  that  there  is  a 
reasonable  certainty  of  no  harm  if  the 
tolerance  is  granted. 

3.  From  non-dietary  exposure. 
Fenpropathrin  is  currently  registered  for 
use  on  ornamental  plants.  EPA  believes 
that  this  use  would  not  fall  under  a 
chronic  exposure  scenario,  but  may 
constitute  a  short-  and/or  intermediate- 
term  exposure  scenario.  However,  no 
toxicological  endpoints  for  non-dietarv 
exposure  have  been  identified. 

4.  Cumulative  exposure  to  substances 
v^ith  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  'other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
to.xicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way.  EPA  has  begun  a  pilot 
process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  The  Agency  hopes 
that  the  results  of  this  pilot  process  will 
increase  the  Agency's  scientific 
understanding  of  this  question  such  that 


EPA  will  be  able  to  develop  and  apply 
scientific  principles  for  better 
determining  which  chemicals  have  a 
common  mechanism  of  toxicity  and 
evaluating  the  cumulative  effects  of 
such  chemicals.  The  Agency  anticipates, 
however,  that  even  as  its  understanding 
of  the  science  of  common  mechanisms 
increases,  decisions  on  specific  classes 
of  chemicals  will  be  heavily  dependent 
on  chemical  specific  data,  much  of 
which  may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

Fenpropathrin  is  a  member  of  the 
synthetic  pyrethroids  class  of  pesticides. 
Other  members  of  this  class  include 
allethrin,  tetramethrin.  resmelhrin. 
bioresmethrin,  phenothrin,  fenvalerate, 
permethrin,  cyfluthrin,  cypermethrin. 
flucythrinate,  fiuvalinate,  tralomethrin, 
bifenthrin.  tefluthrin,  and  lambda- 
cyhalothrin. 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fenpropathrin  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  fenpropathrin  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

C.  Aggregate  Risks  and  Determination  of 
Safety  for  U.S.  Population 

Chronic  risk.  Using  the  partially 
refined  ARC  exposure  assumptions 
described  above,  EPA  has  concluded 
that  aggregate  exposure  to  fenpropathrin 
from  food  will  utilize  8%  of  the  RfD  for 
the  U.S.  population.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  non-nursing 
infants  <  lyear  old  at  26%  of  the  RfD 
(discussed  below).  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
fenpropathrin  in  drinking  water  and 
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from  non-dietary,  non-occupational 
exposure.  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to 
fenpropathrin  residues. 

D.  Aggregate  Cancer  Risk  for  U.S. 
Population 

Fenpropathrin  has  not  been  classffied 
as  to  its  carcinogenicity  by  the  EPA. 
However,  studies  in  two  species  show 
no  evidence  of  oncogenicity. 

E.  Aggregate  Risks  and  Determination  of 
Safety  for  Infants  and  Children 

1.  Safety  factor  for  infants  and 
children —  a.  In  general.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
fenpropathrin.  EPA  considered  data 
from  developmental  toxicity  studies  in 
the  rat  and  rabbit  and  a  two-generation 
reproduction  study  in  the  rat.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
maternal  pesticide  exposure  during 
gestation.  Reproduction  studies  provide 
information  relating  to  pre-  and  post- 
natal effects  from  exposure  to  the 
pesticide,  information  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  account  for 
pre-and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans.  EPA  believes  that  reliable  data 
support  using  the  standard  MOE  and 
uncertainty  factor  (usually  100  for 
combined  inter-  and  intra-species 
variability))  and  not  the  additional 
tenfold  MOE/ uncertainty  factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  MOE/safety  factor. 

b.  Developmental  toxicity  studies — 
Rats:  The  maternal  (systemic)  NOEL 
was  6  mg/kg/day.  The  maternal  LOEL  of 
10  mg/kg/day  was  based  on  death, 
moribundity,  ataxia,  hypersensitivity, 
spastic  jumping,  tremors,  convulsions, 
hunched  posture,  and  squinting  eyes. 


The  developmental  (fetal)  NOEL  was 
<10  mg/kg/day  at  the  highest  dose  tested 
[HDT].  Rabbits:  The  maternal  (systemic) 
NOEL  was  4  mg/kg/day.  The  maternal 
LOEL  of  12  mg/kg/day  was  based  on 
anorexia,  grooming,  and  flicking  of  the 
forepaws.  The  developmental  (fetal) 
NOEL  was  <36  mg/kg/day  at  the  HDT. 

c.  Reproductive  toxicity  study —  Rats: 
In  the  3-generation  reproductive  toxicity 
study  in  rats,  the  parental  (systemic) 
NOEL  was  3  mg/kg/day.  The  parental 
(systemic)  LOEL  of  8.9  mg/kg/day  was 
based  on  body  tremors  with  spasmodic 
muscle  twitches,  increased  sensitivity 
and  maternal  lethality.  The 
developmental  NOEL  was  3.0  mg/kg/ 
day.  The  developmental  LOEL  of  8.9 
mg/kg/day  was  based  on  body  tremors 
and  increased  mortality.  The 
reproductive  (pup)  NOEL  was  8.9  mg/ 
kg/day.  The  reproductive  LOEL  of  8.9 
mg/kg/day  was  based  on  increased  pup 
loss  in  the  F2  generation. 

d.  Pre-  and  post-natal  sensitivity.  The 
toxicological  data  base  for  evaluating 
pre-  and  post-natal  toxicity  for 
fenpropathrin  is  complete  with  respect 
to  current  data  requirements.  There  are 
no  pre-  or  post-natal  toxicity  concerns 
for  infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit 
developmental  toxicity  studies  or  the  3- 
generation  reproductive  toxicity  study 
in  rats. 

e.  Conclusion.  EPA  concludes  that 
reliable  data  support  use  of  the  standard 
100- fold  uncertainty  factor  and  that  an 
additional  uncertainty  factor  is  not 
needed  to  protect  infants  and  children. 

2.  Chronic  risk.  Using  the 
conservative  exposure  assumptions 
described  above,  EPA  has  concluded 
that  the  percentage  of  the  RfD  that  will 
be  utilized  by  dietary  (food  only) 
exposure  to  residues  of  fenpropathrin 
ranges  from  13  %  for  children  (7-12 
years  old),  up  to  26%  for  non-nursing 
infants  (<  1  year  old).  EPA  generally  has 
no  concern  for  exposures  below  100% 
of  the  RfD  beoause  the  RfD  represents 
the  level  at  or  below  which  daily 
aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Despite  the  potential 
for  exposure  to  fenpropathrin  in 
drinking  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  RfD.  EPA  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  from 
aggregate  exposure  to  fenpropathrin 
residues. 

V.  Other  Ckmsiderations 

A.  Metabolism  In  Plants  and  Animals 

The  nature  of  the  residue  in/on  tree 
fruits  is  adequately  understood.  The 


residue  of  concern  is  fenpropathrin,  per 
se,  as  specified  in  40  CFR  180.466  . 

B.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  Method  RM-22-4  was 
successfully  validated  by  EPA  on 
apples.  The  method  has  been  submitted 
for  inclusion  in  PAM  II. 

C.  Magnitude  of  Residues 

Residues  of  fenpropathrin  per  se  are 
not  expected  to  exceed  15  ppm  in/on 
currants  as  a  result  of  this  Section  18 
use.  Secondary  residues  are  not 
expected  in  animal  commodities  as  no 
feed  items  are  associated  with  this 
Section  18  use. 

D.  International  Residue  Limits 

No  CODEX  MRL  has  been  established 
for  residues  of  fenpropathrin  in/on 
currants.  A  CODEX  MRL  has  been 
established  for  residues  of  fenpropathrin 
in/on  the  pome  fruit  crop  group  at  5.0 
ppm  and  grapes  at  5.0  ppm. 

E.  Rotational  Crop  Restrictions. 

The  results  from  field  rotational  crop 
studies  indicate  that  no  rotational  crop 
restrictions  or  tolerances  are  required. 

VI.  Conclusion 

Therefore,  a  time-limited  tolerance  is 
established  for  residues  of  fenpropathrin 
in  currants  at  15  ppm. 

VII.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  tolerance 
regulation  issued  by  EPA  under  new 
section  408(e)  and  (1)(6)  as  was  provided 
in  the  old  section  408  and  in  section 
409.  However,  the  period  for  filing 
objections  is  60  days,  rather  than  30 
days.  EPA  currently  has  procedural 
regulations  which  govern  the 
submission  of  objections  and  hearing 
requests.  These  regulations  will  require 
some  modification  to  reflect  the  new 
law.  However,  until  those  modifications 
can  be  made,  EPA  will  continue  to  use 
those  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may,  by  September  12, 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
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of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180. 33(i).  If  a  hearing  is 
requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
summary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Information  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

Vm.  Public  Docket 

EPA  has  established  a  record  for  this 
rulemaking  under  docket  control 
number  [OPP-3005151  (including  any 
comments  and  data  submitted 
electronically).  A  public  version  of  this 
record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  public  record  is  located  in 
Room  1132  of  the  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Envirorunental  Protection 
Agency,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA. 

Electronic  comments  may  be  sent 
directly  to  EPA  at: 
opp-docket@epamail.epa.gov. 


Electronic  comments  must  be 
submitted  as  an  ,\SCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  as  described  above  will  be  kept 
in  paper  form.  Accordingly,  EPA  will 
transfer  any  copies  of  objections  and 
hearing  requests  received  electronically 
into  printed,  paper  form  as  they  are 
received  and  will  place  the  paper  copies 
in  the  official  rulemaking  record  which 
will  also  include  all  comments 
submitted  directly  in  writing.  The 
official  rulemaking  record  is  the  paper 
record  maintained  at  the  Virginia 
address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

IX.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408(1)(6).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104-4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093,  October  28,  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  under 
FFDCA  section  408  (1)(6),  such  as  the 
tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C,  601  et 
seq.]  do  not  apply.  Nevertheless,  the 
Agency  has  previously  assessed  whether 
establishing  tolerances,  exemptions 
from  tolerances,  raising  tolerance  levels 


or  expanding  exemptions  might 
adversely  impact  small  entities  and 
concluded,  as  a  generic  matter,  that 
there  is  no  adverse  economic  impact. 
The  factual  basis  for  the  Agency's 
generic  certification  for  tolerance 
acations  published  on  May  4,  1981  (46 
FR  24950),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

X.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  9. 1997. 

James  Jones. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority  :  21  U.S.C.  346a  and  371. 

2.  Section  180.466  is  amended  by 
designating  the  existing  text  as 
paragraph  (a)  and  adding  a  heading,  by 
adding  paragraph  (b)  and  by  adding  and 
reserving  paragraphs  (c)  and  (d)  to  read 
as  follows: 

§  180.466  Fenpropathrin. 

(a)  General     .     *     *     * 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  residues  of  the  herbicide 
fenpropathrin  in  connection  with  use  of 
the  pesticide  under  section  18 
emergency  exemptions  granted  by  EPA. 
The  tolerance  will  expire  and  is  revoked 
on  the  date  specified  in  the  following 
table. 
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Commodity 


Currants 


Parts  per  million 


15 


Expiration/Revocation  Date 


Decemt)er31.  1998 


(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
lRe.served! 

[FR  Doc  97-18560  Filed  7-11-97;  8:45  ami 

BILUNG  CODE  65eO-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

(FRL-5854-3] 

National  Oil  and  Haiardous 
Substances  Contingency  Plan; 
National  Priorities  List  Update 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  deletion  of  the  Tri- 

State  Plating  Superfund  Site  from  the 

National  Priorities  List  (NPL). 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  announces  the  deletion  of 
the  Tri-State  Plating  Superfund  Site  in 
Indiana  from  the  National  Priorities  List 
(NPL).  The  NPL  is  Appendix  B  of  40 
CFR  part  300  which  is  the  National  Oil 
and  Hazardous  Substances  Contingency 
Plan  (NCP).  which  EPA  promulgated 
pursuant  to  Section  105  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA).  as  amended. 
This  action  is  being  taken  by  EPA  and 
the  State  of  Indiana,  because  it  has  been 
determined  that  Responsible  Parties 
have  implemented  all  appropriate 
response  actions  required.  Moreover, 
EPA  and  the  State  of  Indiana  have 
determined  that  remedial  actions 
conducted  at  the  site  to  date  remain 
protective  of  public  health,  welfare,  and 
the  environment. 
EFFECTIVE  DATE:  July  14, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Bolen  at  (312)  353-6316  (SR-6J), 
Remedial  Project  Manager  or  Gladys 
Beard  at  (312)  886-7253,  Associate 
Remedial  Project  Manager.  Superfund 
Division,  U.S.  EPA— Region  V,  77  West 
Jackson  Blvd.,  Chicago,  IL  60604. 
Information  on  the  site  is  available  at 
the  local  information  repository  located 
at:  The  Bartholomew  County  Health 
Department,  440  3rd  St.,  Suite  303, 
Columbus.  IN  47201-6798.  Requests  for 
comprehensive  copies  of  documents 
should  be  directed  formally  to  the 


Regional  Docket  Office.  The  contact  for 
the  Regional  Docket  Office  is  Jan 
Phindheller  (H-7J),  U.S.  EPA.  Region  V, 
77  W.  Jackson  Blvd..  Chicago.  IL  60604. 
(312) 353-5821. 

SUPPLEMENTARY  INFORMATION:  The  site  to 
be  deleted  from  the  NPL  is:  Tri-State 
Plating  Superfund  Site  located  in 
Columbus,  Indiana.  A  Notice  of  Intent  to 
Delete  for  this  site  was  published  May 
22,  1997  (62  FR  26463).  The  closing  date 
for  comments  on  the  Notice  of  Intent  to 
Delete  was  June  21, 1997.  EPA  received 
no  comments  and  therefore  no 
Responsiveness  Summary  was  prepsired. 
The  EPA  identifies  sites  which  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment  and 
it  maintains  the  NPL  as  the  list  of  those 
sites.  Sites  on  the  NPL  may  be  the 
subject  of  Hazardous  Substance 
Response  Trust  Fund  (Fund-)  financed 
remedial  actions.  Any  site  deleted  fixim 
the  NPL  remains  eligible  for  Fund- 
financed  remedial  actions  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Section 
300.425(e)(3)  of  the  NCP  states  that 
Fund-financed  actions  may  be  taken  at 
sites  deleted  from  the  NPL  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action.  Deletion  of  a  site 
from  the  NPL  does  not  affect  responsible 
party  liability  or  impede  agency  efforts 
to  recover  costs  associated  with 
response  efforts. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals.  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations.  Penalties, 
Reporting  and  record  keeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Dated:  June  24. 1997. 
Michelle  D.  Jordan. 

Acting  Regional  Administrator,  U.S.  EPA, 
Region  V. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— {AMENDED] 

1 .  The  authority  citation  for  Part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.G.  12777.  56  FR  54757,  3  CFR. 
1991  Comp.;  p.351;  E.G.  12580.  52  FR  2923. 
3  CFR,  1987  Comp.;  p.  193. 


Appendix  B — [Amended] 

2.  Table  1  of  Appendix  B  to  part  300 
is  amended  by  removing  the  Site  "Tri- 
State  Plating  Superfund  Site,  Columbus, 
Indiana." 

(FR  Doc.  97-17733  Filed  7-11-97;  8:45  ami 

BILLING  CODE  S56O-60-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-68;  RM-8998) 

Radio  Broadcasting  Services; 
Randolph,  UT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule^ 

SUMMARY:  The  Commission,  at  the 
request  of  Vixon  Valley  Broadcasting, 
allots  Channel  272A  to  Randolph.  Utah, 
as  the  community's  first  local  aural 
transmission  service.  See  62  FR  07983, 
February  21,  1997,  Channel  272A  can  be 
allotted  to  Randolph,  Utah,  in 
compliance  with  the  Commission's 
minimum  distances  separation 
requirements  without  the  imposition  of 
a  site  restriction.  The  coordinates  for 
Channel  272A  at  Randolph  are  41-39- 
54  NL  and  111-11-12  WL.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  August  11.  1997.  The 
window  period  for  filing  applications 
will  open  on  August  11,  1997,  and  close 
on  September  11,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenlhal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-58, 
adopted  June  18,  1997,  and  released 
June  27,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW, 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
ITS.  Inc.,  (202)  857-3800,  2.00  M 
Street,  NW,  Suite  140,  Washington,  DC 
20037. 
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List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
adding  Randolph,  Channel  272A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 

[FR  Doc.  97-18294  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961107312-7021-02;  I.D. 
070397E] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Recordkeeping  and 
Reporting  Requirements  and 
Shortraker/Rougheye  Rockflsh  In  the 
Aleutian  Islands  Subarea 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Change  in  recordkeeping  and 

reporting  requirements. 

SUMMARY:  NMFS  has  determined  that 
Daily  Production  Reports  (DPRs)  must 
be  submitted  by  operators  of  processor 
vessels  that  catch  or  receive  shortraker/ 
rougheye  rockfish  and  shoreside 
processing  facilities  that  receive 
shcrtraker/rougheye  rockfish  in  the 
Aleutian  Islands  subarea  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI).  This  action  is  necessary  to 
prevent  further  mortality  beyond  the 
total  allowable  catch  (TAC)  and 
potential  overfishing  of  shortraker/ 
rougheye  rockfish  in  that  area. 


DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  8,  1997,  through  2400 
hrs,  A.l.t.,  December  31.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
AndrewN.  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  BSAI  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fisher>-  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  Fishing  by 
U.S.  vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  Magnuson-Stevens  Act  requires 
that  conservation  and  management 
measures  prevent  overfishing.  The  1997 
overfishing  level  for  the  shortraker/ 
rougheye  rockfish  in  the  Aleutian 
Islands  subarea  of  the  BSAI  is 
established  by  the  Final  1997  Harvest 
Specifications  for  Groundfish  for  the 
BSAI  (62  FR  7168,  February  18,  1997)  as 
1,250  metric  tons  (mt)  and  the 
acceptable  biological  catch  and  the  TAC 
as938mt.  As  of  June  21.  1997,  1.182  mt 
of  shortraker/rougheye  rockfish  have 
been  caught. 

Although  retention  of  shortraker/ 
rougheye  rockfish  was  prohibited  and 
several  fisheries  were  closed  to  prevent 
overfishing  of  shortraker/rougheye 
rockfish  (See  62  FR  16736,  Aprir5, 
1997;  62  FR  20129,  April  25,  1997;  62 
FR  26429,  May  14,  1997),  bycatch  and 
discard  continue  to  occur  in  fisheries 
still  open. 

Pursuant  to  §  679.5(j)  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator)  is  requiring 
operators  of  processor  vessels  that  catch 
or  receive  shortraker/rougheye  rockfish 
and  shoreside  processing  facilities  that 
receive  shortraJcer/rougheye  rockfish  in 
the  Aleutian  Islands  subarea  of  the  BSAI 
to  submit  DPRs  in  addition  to  Weekly 
Production  Reports. 

These  requirements  are  necessary  to 
prevent  further  mortality  beyond  the 
TAC  and  potential  overfishing  of 
shortraker/rougheye  rockfish  in  the 
Aleutian  Islands  subarea  of  the  BSAI. 
The  Regional  Administrator  is  doing  so 
in  consideration  of  the  potential  for 
exceeding  the  overfishing  level  of 


shortraker/rougheye  rockfish  in  the 
Aleutian  Islands  subarea  of  the  BSAI. 

DPRs  must  include  all  information 
required  by  §  679.5(j)(4)  for  groundfish 
harvested  from  the  applicable  reporting 
areas.  Processors  must  submit  the 
required  information  on  the  "Alaska 
Groundfish  Processor  Daily  Production 
Report"  form  that  was  distributed  to 
participants  in  the  groundfish  fishery 
with  their  1997  Federal  fisheries  permit. 
The  form  also  may  be  obtained  from  the 
Regional  Administrator  by  calling  .Mary 
Furuness  at  907-586-7228.  Processors 
must  transmit  completed  DPRs  to  the 
Regional  Administrator  by  facsimile 
transmission  at  907-  586-7131.  no  later 
than  12  hours  after  the  end  of  the  day 
the  groundfish  was  processed.  The 
collection  of  this  information  has  been 
approved  by  the  Office  of  Management 
and  Budget.  OMB  Control  Number 
0648-0213. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
nor  shall  a  person  be  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Number. 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  shortraker/rougheye 
rockfish  in  the  Aleutian  Islands  subarea 
of  the  BSAI.  A  delay  in  the  effective 
date  is  impracticable  and  contran,'  to 
public  interest.  Further  delay  without 
DPRs  ccild  result  in  industry's  reaching 
the  overfishing  level  for  this  species 
group.  NMFS  finds  for  good  cause  that 
the  implementation  of  this  action 
cannot  be  delayed  for  30  days. 
Accordingly,  under  5  U.S.C.  553(d),  a 
delay  in  the  effective  date  is  hereby 
waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  8,  1997. 
Bruce  Morehead. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  97-18325  Filed  7-8-97;  5:02  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1011 

[Docket  No.  DA-97-09] 

Milk  in  the  Tennessee  Valley  Marketing 
Area;  Notice  of  Extension  of  Time  for 
Filing  Comments 

AGENCY:  Agricultural  Marketing  Service. 

USDA. 

ACTION:  Proposed  rule:  extension  of  time 

for  filing  comments. 

SUMMARY:  This  document  extends  the 
time  for  filing  comments  to  the 
proposed  termination  for  the  Tennessee 
Valley  Federal  milk  marketing  order 
from  July  10.  1997,  to  July  31,  1997.  The 
Department  issued  the  proposed 
termination  in  response  to  producer 
disapproval  of  the  Tennessee  Valley 
order  as  provided  for  in  the  May  12, 
1997,  final  decision  which  proposes  to 
amend  transportation  credit  provisions 
in  4  southeastern  milk  orders.  Southern 
Belle  Dairy,  a  handler  regulated  under 
the  Tennessee  Valley  milk  order, 
requested  the  extension  of  time 
contending  that  the  original  comment 
period  was  too  short  to  prepare  a  proper 
response. 

DATES:  Comments  are  now  due  on  or 
before  luiy  31,  1997. 

ADDRESSES:  Comments  (two  copies) 
should  be  filed  with  the  USDA/AMS/ 
Dairy  Division,  Order  Formulation 
Branch,  Room  2971,  South  Building, 
P.O.  Box  96456,  Washington.  DC  20090- 
6456. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Memoli,  Marketing  Specialist, 
USDA/AMS/Dairy  Division,  Order 
Formulation  Branch,  Pxoom  2971,  South 
Building.  P.O.  Box  96456,  Washington. 
DC  20090-6456,  (202)  690-1932,  e-mail 
address  Nicholas  Memoli@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Prior  documents  in  this  proceeding: 


Notice  of  Proposed  Termination: 
Issued  June  30, 1997;  published  July  3, 
1997  (62  FR  36022). 

Notice  is  hereby  given  that  the  time 
for  filing  comments  to  the  proposed 
termination  is  hereby  extended  from 
July  10, 1997,  to  July  31.  1997. 

Southern  Belle  Dairy  requested  the 
extension  of  time  for  comments  arguing 
that  the  extension  was  necessary  in 
order  to  have  sufficient  time  to  prepare 
a  proper  response  to  the  proposed 
termination.  Taking  into  consideration 
other  obligations  by  interested  parties, 
the  Department  contends  that  the 
additional  time  is  reasonable  and 
justified. 

This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agriculttiral  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674). 

List  of  Subiects  in  7  CFR  Part  1011 

Milk  marketing  orders. 

Dated:  July  9.1997. 
Lon  Hatamiya, 

Administrator,  Agricultural  Marketing 
Service. 
|FR  Doc.  97-18393  Filed  7-11-97;  8:45  am) 

MIXING  CODE  3410-02-U 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1137 
tDA-97-02] 

Milk  in  the  Eastern  Colorado  Marketing 
Area;  Termination  of  Proceeding  on 
Proposed  Suspension/Termination  of 
Certain  Provisions  of  the  Order 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule;  termination  of 

proceeding. 

SUMMARY:  This  document  terminates  the 
proceeding  that  was  initiated  to 
consider  a  proposal  to  suspend  or 
terminate  a  portion  of  the  performance 
standard  for  regulating  a  distributing 
plant  under  the  Eastern  Colorado 
Federal  milk  marketing  order.  Currently, 
the  order  specifies  that  a  distributing 
plant  disposing  of  10  percent  or  more  of 
its  Grade  A  milk  receipts,  or  12.000 
pounds  per  day.  whichever  is  less,  as 
route  disposition  in  the  marketing  area 
is  a  fully  regulated  distributing  plant. 
Brown-Swiss  Gillette  Dairy,  a  handler 


operating  a  distributing  plant  that  is 
partially  regulated  under  3  Federal  milk 
orders,  requested  the  suspension  or 
termination. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clifford  M.  Carman.  Marketing 
Specialist.  USDA/AMS/Dairy  Division, 
Order  Formulation  Branch.  Room  2971, 
South  Building.  P.O.  Box  96456. 
Washington.  DC  20090-6456,  (202)  720- 
9368.  e-mail  address: 
Clifford_M_Carman@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Prior 
document  in  this  proceeding: 

Notice  of  Proposed  Suspension: 
Issued  April  2.  1997;  published  April  8, 
1997  (62  FR  16737). 

Small  Business  Consideration 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  rule  will  not  have  a  significsmt 
economic  impact  on  a  substantial 
number  of  small  entities.  For  the 
purpose  of  the  Regulatory  Flexibility 
Act.  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $500,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses."  the  $500,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  326.000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

For  the  month  of  Jeinuary  1997.  the 
milk  of  426  producers  was  pooled  on 
the  Eastern  Colorado  Federal  milk  order. 
Of  these  producers.  323  produced  below 
the  326.00Q-pound  production  guideline 
and  are  considered  as  small  businesses. 
A  majority  of  these  producers  produce 
less  than  100.000  pounds  per  month.  Of 
the  total  number  of  producers  whose 
milk  was  pooled  during  that  month.  6 
were  non-member  producers  and  420 
were  members  of  either  Mid-America 
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Dairymen  or  Western  Dairymen 
Cooperative,  Inc.  For  January  1997,  322 
cooperative  members  and  one  non- 
member  producer  met  the  small 
business  criterion. 

For  the  month  of  January  1997.  there 
were  10  handlers  operating  11  plants 
pooled  or  regulated  under  the  Eastern 
Colorado  milk  order.  Of  these  handlers, 
half  have  500  or  fewer  employees  and 
qualify  as  small  businesses. 

Brown  Swiss-Gillette  Dairy  (Gillette) 
receives  its  milk  from  Black  Hills  Milk 
Producers  Cooperative.  During  the 
month  of  January  1997,  55  of  the  58 
producers  supplying  milk  to  Black  Hills 
Milk  Producers  Cooperative  would  be 
considered  small  businesses. 

This  document  terminates  the 
proceeding  to  suspend  or  terminate  part 
of  a  provision  of  the  Eastern  Colorado 
marketing  order  which  makes  a 
distributing  plant  disposing  of  10 
percent  or  more  of  its  Grade  A  receipts, 
or  12.000  pounds  per  day.  whichever  is 
less,  as  route  disposition  in  a  marketing 
area  a  fully  regulated  plant.  The 
termination  of  this  proceeding  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  order  will  continue  to 
function  as  it  has  with  no  noticeable 
impact  on  producers  and  will  not  result 
in  any  additional  regulatory  burden  on 
handlers  in  the  Eastern  Colorado 
marketing  area.  Handlers  in  the 
marketing  area  will  continue  to  pay  the 
minimum  order  prices  to  producers. 

Preliminary  Statement 

This  termination  of  proceeding  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674). 
Notice  of  proposed  rulemaking  was 
published  in  the  Federal  Register  on 
April  8,  1997  (62  FR  16737)  concerning 
a  proposed  suspension  of  part  of  a 
provision  of  the  Eastern  Colorado  milk 
order.  The  proposal  would  have 
suspended  or  terminated  a  portion  of 
the  provision  which  specifies  that  a 
distributing  plant  disposing  of  10 
percent  or  more  of  its  Grade  A  milk 
receipts,  or  12.000  pounds  per  day, 
whichever  is  less,  as  route  disposition 
in  the  marketing  area  be  considered  a 
fully  regulated  pool  plant.  Interested 
persons  were  afforded  opportunity  to 
file  written  data,  views  and  arguments 
thereon.  Five  comments  opposing  the 
proposed  suspension  or  termination 
were  received.  No  supporting  comments 
were  received. 

Statement  of  Consideration 

This  document  terminates  the 
proceeding  to  suspend  or  terminate  a 
portion  of  the  performance  standard  for 


regulating  a  distributing  plant  under  the 
Eastern  Colorado  milk  order.  Currently, 
the  order  specifies  that  a  distributing 
plant  disposing  of  10  percent  or  more  of 
its  Grade  A  milk  receipts,  or  12.0Q0 
pounds  per  day,  whichever  is  less,  as 
route  disposition  in  the  marketing  area 
is  a  fully  regulated  distributing  plant. 

Gillette  requested  the  termination  or 
suspension  of  the  12.000-pound 
limitation,  contending  that  the 
limitation  is  unreasonable  when 
considering  the  plant  size  which  must 
be  maintained  in  order  for  Gillette  to 
survive  financially  and  also  maintain  its 
status  as  a  partially  regulated  plant. 
Gillette  also  states  that  the  12.000- 
pound  limitation  is  unreasonable  when 
compared  to  the  amount  of  packaged 
products  delivered  in  one  truckload. 
which  greatly  exceeds  this  limitation. 
Gillette  states  that  termination  or 
suspension  will  assure  equity  among 
producers  and  among  handlers. 

A  conmaent  filed  on  behalf  of  Western 
Dairymen  Cooperative.  Inc.  (WDCI).  a 
cooperative  association  marketing 
approximately  83%  of  the  total  amount 
of  milk  pooled  on  Order  137,  opposes 
the  proposed  suspension  as  requested 
by  Brown  Swiss-Gillettp  Dairy.  WDCI 
states  that  Gillette's  route  disposition  in 
the  Eastern  Colorado  marketing  area  is 
significant  in  the  northern  sections  of 
the  marketing  area  and  contends  that 
Gillette  vigorously  competes  with  fully 
regulated  handlers  serving  the  retail 
markets  in  that  portion  of  the  marketing 
area.  Due  to  Gillette's  partially  regulated 
handler  status  that  only  obligates 
Gillette  to  pay  into  the  producer- 
settlement  fund  the  difference  between 
Order  137's  uniform  price  less  $.58  and 
what  it  actually  pays  its  producers, 
WDCI  states  that  it  is  possible  that 
Gillette  already  possesses  a  price 
advantage  over  fully  regulated 
competing  handlers  in  the  Order  137 
marketing  area.  WDCI  also  states  that 
the  12,000-pound  per  day  disposition 
criterion  is  a  reasonable  performance 
standard  and  any  disposition  in  excess 
of  this  amount  by  a  handler  should 
result  in  such  handler  being  fully 
regulated.  WDCI  opposes  the  proposed 
suspension  contending  that  it  would 
open  the  door  for  unequal  costs  among 
handlers  and  would  result  in  harm  to 
producers  whose  milk  is  pooled  under 
Order  137. 

Borden/Meadow  Gold  Dairies,  Inc.,  an 
Order  137  regulated  handler,  which 
competes  for  sales  with  Gillette,  also 
opposes  the  proposed  suspension  or 
termination.  Borden/Meadow  Gold 
Dairies  states  that  the  12,000-pound  per 
day  route  disposition  limitation 
includes  enough  sales  to  cause 
competitive  market  pricing  and  that 


Gillette  has  a  choice  whether  to  increase 
their  share  of  sales  in  the  Eastern 
Colorado  marketing  area  and  become 
fully  regulated  or  stay  within  the 
limitation  and  remain  partially 
regulated.  Furthermore,  the  commentor 
recommends  that  the  Department 
should  not  suspend  the  12,000-pound 
per  day  limitation  while  the  Federal 
order  reform  process  is  under  review. 

Sinton  Dairy  Foods  Company,  Dairy 
Gold  Foods,  and  Robinson  Dairy, 
handlers  regulated  under  Order  137. 
also  submitted  comments  in  opposition 
to  Gillette's  request.  The  handlers  state 
that  removal  of  the  12,000-pound  per 
day  limitation  would  allow  Gillette  to 
expand  their  sales  without  being  a  fully 
regulated  handler.  Additionally,  the 
handlers  maintain  that  all  handlers 
should  be  subject  to  the  same 
provisions. 

The  comments  submitted  in  response 
to  the  proposed  suspension  or 
termination  reveal  that  there  is 
overwhelming  opposition  to  Gillette's 
proposal.  For  January  1997,  WDCI  and 
the  4  handlers  that  submitted  opposing 
comments  represented  a  significant 
amount  of  Class  1  producer  milk  on  such 
market.  The  conunents  indicate  that  the 
12,000-pound  per  day  limitation  is 
reasonable  for  this  market.  The  removal 
of  the  12,000-pound  limitation  would 
place  fully  regulated  handlers  at  a 
competitive  disadvantage.  Any  handler 
exceeding  this  limitation  will  be 
competing  with  fully  regulated  handlers 
and  should  be  subject  to  the  same  order 
provisions.  Gillette  will  remain  a 
partially  regulated  pool  plant  or  become 
fully  regulated  according  to  the 
standards  of  the  Eastern  Colorado  milk 
order.  Therefore,  the  proceeding  to 
suspend  or  terminate  part  of  the  pool 
plant  definition  is  terminated. 

List  of  Subiects  in  7  CFR  Part  1137 
Milk  marketing  orders. 

The  authority  citation  for  7  CFR  Part 
1137  continues  to  read  as  follows; 

Authority:  7  U.S.C.  601-674. 
Dated:  July  B,  1997. 
Michael  V.  Dunn, 

Assistant  Secretary,  Marketing  and 
Regulatory  Ser\ices. 

(FR  Doc.  97-18328  Filed  7-11-97;  8:45  am] 
BILUNG  CODE  341(MI2-P 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  101 

Abolishment  of  Boca  Grande  as  a  Port 
of  Entry 

AGENCY:  U.S.  Customs  Service, 

Department  of  the  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  proposes  the 
abolishment  of  the  port  of  entry  of  Boca 
Grande,  Florida,  in  order  to  obtain  more 
efficient  use  of  its  personnel,  facilities 
and  resources  and  to  provide  better 
ser\'ice  to  carriers,  importers  and  the 
general  public. 

DATES:  Comments  must  be  received  on 
or  before  September  12,  1997. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate!  may  be 
addressed  to  the  Regulations  Branch, 
Office  of  Regulations  and  Rulings.  U.S. 
Customs  Service,  1301  Constitution 
Avenue  NfW.,  Washington.  DC  20229. 
Comments  submitted  may  be  inspected 
at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  1099  14th 
Street,  NW.  Suite  4000.  Washington. 
DC,  on  regular  business  days  between 
the  hours  of  9:00  a.m.  and  4:30  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Denning,  Office  of  Field 
Operations,  202-927-0196. 

SUPPLEMENTARY  INFORMATION: 

Background 

As  part  of  a  continuing  program  to 
obtain  more  efficient  use  of  its 
personnel,  facilities,  and  resources,  and 
to  provide  better  service  to  carriers, 
importers,  and  the  general  public. 
Customs  is  proposing  to  amend 
§  101.3(b)(1),  Customs  Regulations  (19 
CFR  101.3(b)(l}),  by  abolishing  the  port 
of  entry  of  Boca  Grande.  Florida. 

Customs  wishes  to  eliminate  the  port 
so  that  Customs  can  miike  more  efficient 
use  of  its  persormel,  facilities  and 
resources.  There  is  not  sufficient 
activity  at  the  port  to  maintain  the 
facility,  and  there  are  other  nearby 
active  ports  of  entry  such  as  Sarasota 
and  Tampa  which  are  available  to 
handle  any  Customs  transactions  in  that 
geographical  area. 

If  the  abolishment  of  Boca  Grande  is 
adopted,  the  list  of  Customs  ports  in  19 
CFR  101  3(b)(1)  will  be  amended 
accordingly. 

Comments 

Before  adopting  this  proposal, 
consideration  will  be  given  to  any 
written  comments  submitted  to 
Customs.  Comments  submitted  will  be 


available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4, 
Treasury  Department  Regulations  (31 
CFR  1.4),  and  §  103.11(b),  Customs 
Regulations  (19  CFR  103.11(b)),  on 
regular  business  days  between  the  hours 
of  9:00  a.m.  and  4:30  p.m.  at  the 
Regulations  Branch,  Office  of 
Regulations  and  Rulings.  1099  14th  St. 
^fW.,  Suite  4000.  Washington,  DC 
20005. 

Authority:  This  change  is  proposed  under 
the  authority  of  5  U.S.C.  301  and  19  U.S.C. 
2.  66  and  1624. 

Regulatory  Flexibility  Act 

Customs  establishes,  expands,  and 
consolidates  Customs  ports  of  entry 
throughout  the  United  States  to 
accommodate  the  volume  of  Customs- 
related  activity  in  various  parts  of  the 
country.  Although  this  document  is 
being  issued  wiOi  notice  for  public 
comment,  it  is  not  subject  to  the  notice 
and  public  procedure  requirements  of  5 
U.S.C.  553  because  it  relates  to  agency 
management  and  organization. 
Accordingly,  this  document  is  not 
subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Executive  Order  12866 

Because  this  document  relates  to 
agency  organization  and  management,  it 
is  not  subject  to  E.  O.  12866. 

Draftiiig  Information 

The  principal  author  of  this  document 
was  Janet  L.  Johnson,  Regulations 
Branch,  Office  of  Regulations  and 
Rulings.  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

Samuel  H.  Banks, 

Acting  Commissioner  of  Customs. 

Approved:  May  13.  1997. 
John  P.  Simpson, 

Deputy  Assistant.  Secretary  of  the  Treasury. 
[PR  Doc.  97-18371  Filed  7-11-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

nL117-1b;FRL-5867-0] 

Approval  and  Promulgation  of  State 
Implementation  Plan;  Illinois 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
Illinois'  15  Percent  Rate-Of-Progress  and 
3  Percent  Contingency  plans  for  the 
purpose  of  reducing  Volatile  Organic 
Compound  emissions  in  the  Chicago 
ozone  nonattainment  area  (Cook, 
DuPage,  Kane,  Lake,  McHenry.  and  Will 
Counties,  Oswego  Township  in  Kendall 
County,  and  Aux  Sable  and  Goose  Lake 
Townships  in  Grundy  County)  and  the 
Metro-East  St.  Louis  ozone 
nonattainment  area  (Madison,  Monroe, 
and  St.  Clair  Counties).  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  this  action  as  a  direct  final 
rule  without  prior  proposal  because 
EPA  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
written  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  written 
comments  are  received  in  response  to 
that  direct  final  rule,  no  further  activity 
is  contemplated  in  relation  to  this 
proposed  rule.  If  EPA  receives  adverse 
written  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  written 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  August  13,  1997. 

ADDRESSES:  Written  comments  should 
be  mailed  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State  submittal  are 
available  for  inspection  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Environmental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  J.  Palermo,  Environmental 
Protection  Specialist.  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  Enviroiunental 
Protection  Agency,  Region  5,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604,  (312)  886-6082. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  published  in  the  rules  section 
of  this  Federal  Register. 

Dated:  July  2,  1997. 
Jerri- Anne  Garl, 
Acting  Regional  Administrator. 
[PR  Doc.  97-18402  Filed  7-11-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MA-25-7197b;  FRL-6846-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Conditional 
Interim  Approval  of  Implementation 
Plans;  Massachusetts 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTtON:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  EPA  is  proposing  action 
on  State  Implementation  Plan  (SIP) 
revisions  submitted  by  the 
Commonwealth  of  Massachusetts.  The 
EPA  is  proposing  approval  of  the 
Massachusetts  1990  base  year  ozone 
emission  inventories,  and  also 
proposing  approval  of  the  establishment 
of  a  Photochemical  Assessment 
Monitoring  Stations  (PAMS)  network. 
The  EPA  proposes  conditional  interim 
approval  of  SIP  revisions  submitted  by 
the  Commonwealth  to  meet  the  15 
Percent  Rate  of  Progress  (ROP)  Plan  and 
Contingency  plan  requirements  of  the 
Clean  Air  Act  (CAA). 

The  inventories  were  submitted  by 
Massachusetts  to  satisfy  a  CAA 
requirement  that  those  States  containing 
ozone  nonattainment  areas  (NAAs) 
classified  as  marginal  to  extreme  submit 
inventories  of  actual  ozone  season 
emissions  from  all  sources  in 
accordance  with  EPA  guidance.  The 
PAMS  SIP  revision  was  submitted  to 
provide  for  the  establishment  amd 
maintenance  of  an  enhanced  ambient  air 
quality  monitoring  network  by 
November  15,  1993.  The  15  Percent  ROP 
and  contingency  plans  were  submitted 
to  satisfy  CAA  provisions  that  require 
ozone  nonattainment  areas  classified  as 
moderate  and  above  to  devise  plans  to 
reduce  Volatile  Organic  Compound 
(VOC)  emissions  15  percent  by  1996 
when  compared  to  a  1990  baseline.  EPA 
is  proposing  conditional  interim 
approval  because  the  15  percent  and 
contingency  plans  submitted  by 
Massachusetts  rely  on  the  emission 
reductions  from  an  automobile  emission 
inspection  and  maintenance  (I/M) 
program  that  in  a  separate  action  in  the 
rules  section  of  todays  Federal  Register 
is  receiving  a  conditional  interim 
approval. 

In  the  final  rules  section  of  today's 
Federal  Register,  the  EPA  is  fully 
approving  the  Massachusetts  1990  base 
year  inventory,  and  fully  approving  the 
establishment  tjf  a  PAMS  network  as  a 
direct  final  rule  without  prior  proposal, 
because  the  Agency  views  these  as 
noncontroversial  revision  amendments 


and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  each  approval  is 
set  forth  in  the  direct  final  nile.  The 
EPA  is  not  publishing  a  direct  final  rule 
for  the  conditional  interim  approval  of 
the  Massachusetts  15  percent  ROP  and 
contingency  plans.  If  no  adverse 
comments  are  received  on  this  direct 
final  rule,  no  further  activity  is 
contemplated  in  relation  to  this 
proposed  rule  for  these  revisions.  If  EPA 
receives  any  material  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  document  should 
do  so  at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  postmarked  by  August 
13.  1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Susan 
Studlien,  Deputy  Director.  Office  of 
Ecosystem  Protection,  Environmental 
Protection  Agency.  Region  1,  JFK 
Federal  Building,  One  Congress  Street, 
Boston,  Massachusetts  02203.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the 
EPA  Region  I  office,  and  at  the 
Massachusetts  Department  of 
Environmental  Protection,  Division  of 
Air  Quality  Control.  One  Winter  Street, 
7th  Floor,  Boston,  Massachusetts, 
02108—4746.  Persons  interested  in 
examining  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  F.  McConnell.  Air  Quality- 
Planning  Unit,  EPA  Region  1,  JFK 
Federal  Building,  One  Congress  Street, 
Boston.  Massachusetts,  02203; 
telephone  (617)  565-9266. 
SUPPLEMENTARY  INFORMATION:  For 
supplementary  information  regarding 
the  Massachusetts  1990  base  year 
emission  inventory  or  establishment  of 
a  PAMS  network,  see  the  information 
provided  in  the  direct  final  action  of  the 
same  title  which  is  located  in  the  rules 
section  of  today's  Federal  Register. 

Background 

Section  182(b)(1)  of  the  CAA  as 
amended  in  1990  requires  ozone 
nonattaimnent  areas  with  classifications 
cf  moderate  and  above  to  develop  plans 
to  reduce  area-wide  anthropogenic  VOC 
emissions  by  15  percent  from  a  1990 
baseline.  The  plans  were  to  be 
submitted  by  November  15,  1993  and 


the  reductions  were  required  to  he 
achieved  within  6  years  of  enactment  or 
November  15.  1996.  The  Clean  Air  Act 
also  sets  limitations  on  the  creditability 
of  certain  types  of  reductions. 
Specifically,  States  cannot  take  credit 
for  reductions  achieved  by  Federal 
Motor  Vehicle  Control  Program 
(FMVCP)  measures  (new  car  emissions 
standards)  promulgated  prior  to  1990  or 
for  reductions  resulting  from 
requirements  to  lower  the  Reid  Vapor 
Pressure  (RVP)  of  gasoline  promulgated 
prior  to  1990.  Furthermore,  the  CAA 
does  not  allow  credit  for  corrections  to 
basic  Vehicle  Inspection  and 
Maintenance  Programs  (1/M)  or 
corrections  to  Reasonably  Available 
Control  Technology  (RACT)  rules  (so 
called  "RACT  fix-ups)  as  these  programs 
were  required  prior  to  1990. 

In  addition,  sections  172(c)(9)  and 
182(c)(9)  of  the  CAA  require  that 
contingency  measures  be  included  in 
the  plan  revision  to  be  implemented  if 
the  area  misses  an  ozone  SIP  milestone, 
or  fails  to  attain  the  standard  by  the  date 
required  by  the  CAA. 

There  are  two  serious  ozone 
nonattaimnent  areas  within 
Massachusetts  which  together 
encompass  the  entire  geographic  area  of 
the  Commonwealth.  Massachusetts  is 
therefore  subject  to  the  15  Percent  ROP 
requirements.  The  two  areas  are  referred 
to  as  the  Boston-Lawrence-Worcester 
serious  area  and  the  Springfield  serious 
area.  The  Boston-Lawrence-Worcester 
area  includes  portions  of  counties  in 
New  Hampshire  which  also  must 
demonstrate  that  ROP  emission 
reduction  requirements  are  met. 
Massachusetts  did  not  enter  into  an 
agreement  with  New  Hampshire  to  do  a 
multi-state  15  percent  plan,  and 
therefore  submitted  a  plan  to  reduce 
emissions  only  in  the  Massachusetts 
portion  of  this  area.  EPA  is  taking  action 
today  only  on  the  Massachusetts  portion 
of  the  Boston-Lawrence- Worcester  15 
Percent  plan.  EPA  will  act  separately  on 
the  New  Hampshire  portion  of  the  15 
Percent  plan  for  this  area  at  a  later  date. 

Massachusetts  submitted  final  15 
Percent  ROP  plans  to  EPA  on  November 
15,  1993.  The  plans  contained  adopted 
rules  for  some,  but  not  all  of  the  VOC 
control  measures  identified  within  the 
plan.  Additionally,  Massachusetts  did 
not  submit  contingency  plans,  or  a 
commitment  to  adopt  contingency  plans 
by  November  15.  1994.  The  EPA 
deemed  the  .Massachusetts  15  Percent 
plans  incomplete  by  letter  dated  January 
26,  1994,  due  to  the  lack  of  adopted 
rules  for  all  of  the  control  programs 
identified  within  the  plans.  Between 
January  26,  1994  and  January  11,  1995, 
Massachusetts  submitted  adopted  rules 
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for  the  control  strategies  identified 
within  the  15  Percent  plans.  Revisions 
to  the  Commonwealth's  15  Percent  ROP 
plans  were  submitted  to  the  EPA  on 
November  15.  1994  and  December  30, 
1994.  On  July  24,  1995,  Massachusetts 
submitted  contingency  plans  to  the  EPA 
as  a  SIP  revision. 

On  March  31,  1997,  Massachusetts 
submitted  further  revisions  to  its  15% 
ROP  and  contingency  plans.  The 
Commonwealth  also  submitted 
revisions  to  its  post  1996  ROP  plans  on 
March  31,  1997.  EPA  is  not  proposing 
action  on  the  Massachusetts  post  1996 
ROP  plans  within  this  notice. 

The  EPA  has  analyzed  the  submittals 
made  by  Massachusetts  and  believes 
that  the  15  Percent  plans  and 
contingency  plans  can  be  given 
conditional  interim  approval  because 
the  Commonwealth  has  accurately 
analyzed  the  emission  reductions 
needed  to  meet  these  requirements,  and 
because  the  plans  will  strengthen  the 
SIP  by  achieving  reductions  in 
emissions.  These  plans,  however,  rely  to 
a  significant  extent  upon  the  emission 
reductions  from  an  automobile  emission 
testing  program.  On  January  30,  1997, 
EPA  published  a  proposed  conditional 
interim  approval  of  the  Massachusetts 
I/M  program  (62  FR  4505).  A  final 
conditional  interim  approval  of  the 
Massachusetts  I/M  program  is  being 
published  in  the  rules  section  of  today's 
Federal  Register.  Since  the 
Massachusetts  15  percent  and 
contingency  plans  rely  to  a  significant 
extent  upon  the  emission  reductions 
from  the  I/M  program,  EPA  is  proposing 
conditional  interim  approval  of  these 
plans  as  well.  Full  approval  of  the  15 
percent  and  contingency  plans  can  be 
granted  once  the  state  meets  the 
conditions  outlined  in  the  final  action 
on  the  state's  motor  vehicle  testing 
program.  If  Massachusetts  does  not  meet 
those  conditions,  this  conditional 
interim  approval  will  convert  a  limited 
approval,  limited  disapproval.  The 
emission  reduction  shortfall  generated 
by  the  Commonwealth  not  meeting  the 
conditions  outlined  in  the  I/M  approval 
action  will  comprise  the  portion  of  the 
15  percent  and  contingency  plans  which 
will  receive  limited  disapproval;  the 
remaining  portions  of  these  SIPs  will 
receive  limited  approval.  For  a  complete 
discussion  of  EPA's  analysis  of  the 
Massachusetts  15  percent  ROP  plans 
and  contingency  plans,  please  refer  to 
the  Technical  Support  Document  for 
this  action  which  is  available  as  part  of 
the  docket  supporting  this  action.  A 
summary  of  the  EPA's  findings  follows. 


Emission  Inventory 

The  base  from  which  States  determine 
the  required  reductions  in  the  15 
Percent  plan  is  the  1990  emission 
inventory.  The  EPA  is  approving  the 
Massachusetts  1990  emission  inventory 
with  a  direct  final  action  in  the  rules 
section  of  today's  Federal  Register.  The 
inventory  approved  by  the  EPA  exactly 
matches  the  one  used  in  the  15  Percent 
ROP  plan  calculations. 

Calculation  of  Target  Level  Emissions 

Non-creditable  reductions  from  the 
FMVCP  and  RVP  programs  must  be 
subtracted  from  the  base  year  inventory 
to  develop  what  is  termed  the  1990 
adjusted  inventory.  Massachusetts 
subtracted  the  non-creditable  reductions 
from  the  FMVCP  program  from  the  1990 
inventory.  Support  documentation 
provided  to  EPA  indicates  that 
Massachusetts  made  this  adjustment 
correctly. 

The  Commonwealth's  original  15 
Percent  ROP  plan  did  not  include  an 
adjustment  for  the  RVP  of  gasoline  sold 
in  the  state  in  1990,  despite  the  fact  that 
Massachusetts  documented  that  the  RVP 
of  gasoline  sold  durin;;  1990  was  8.6. 
The  revised  15  Percent  ROP  plan  does 
contain  an  RVP  adjustment  within  the 
calculation  procedure  used  to  develop 
the  adjusted  base  year  inventory.  The 
Commonwealth  performed  this 
adjustment  consistent  with  the  guidance 
contained  within  the  addendum  to  the 
EPA  document,  "Guidance  for  Growth 
Factors,  Projections,  and  Control 
Strategies  for  the  15  Percent  Rate-of- 
Progress  Plans."  The  adjustment 
consisted  of  a  recalculation  of  adjusted 
1996  on-road  mobile  source  emissions 
using  an  RVP  of  9.0.  The  net  effect  of 
the  adjustments  made  for  the  FMVCP 
and  RVP  programs  was  that  32  tons  per 
summer  day  (tpsd)  of  VOC  were 
subtracted  (statewide)  from  the  1990 
baseline,  anthropogenic  emissfin 
estimate. 

The  total  emission  reduction  required 
to  meet  the  15  Percent  ROP  plan 
requirements  equals  the  sum  of  the 
followring  items:  15  percent  of  the 
adjusted  inventory,  reductions  that 
occur  bom  noncreditable  programs  such 
as  the  FMVCP  and  RVP  programs  as 
required  prior  to  1990,  reductions 
needed  to  offiset  any  growth  in 
emissions  that  takes  place  between  1990 
and  1996,  and  reductions  that  result 
from  corrections  to  the  I/M  or  VOC 
RACT  rules.  Table  1  summarizes  these 
calculations  for  the  two  serious  ozone 
nonattainment  areas  in  Massachusetts. 


Table  1  .—Calculation  of  Required 
Reductions  (Tons/Summer  Day) 


1990  ROP  Emission  In- 
ventory •  

1990  Adjusted  Inven- 
tory^ 

1 5%  of  Adjusted  Inven- 
tory   

Non-creditaWe  Reduc- 
tions   

1996  Target' 

1996  Adjusted  Target" 

1996  J  Proiected,  Un- 
controlled Emissions 

Required  Reduction*  .... 


Bos- 

Law- 
Wor 


795 
769 
115 

39 

640 
625 

801 
176 


'  Perchloroethyiene  arid  acetone  emissions 
were  subtracted  from  the  anthropogenic  inven- 
tory due  to  their  addition  to  the  list  of 
photochemically  non-reactive  VOCs. 

-'FMVCP  and  RVP  adjustments  incor- 
porated. 

'  1 996  Target  is  obtained  by  subtracting  1 5 
percent  of  the  adjusted  inventory  and  the  non- 
creditable  reductions  from  the  1990  ROP  in- 
ventory. Note  that  Massachusetts  rounded  its 
calculations  to  the  nearest  whole  numt)er, 
which  may  result  in  totals  that  appear  off  by 
one  ton  per  summer  day. 

^  1996  adjusted  target  reflects  subtraction  of 
additional  increment  of  FMVCP  from  1996  to 
1999,  as  required  by  December  23,  1996 
guidance  meinorandum  from  Gay  MacGregor 
and  Sally  Shaver  to  the  Regional  Air  Directors 
on  this  topic. 

"  1 996  uncontrolled  emissions  for  on-road 
mobile  sources  were  calculated  using  an 
emission  factor  that  reflected  the  level  of  con- 
trol achieved  by  the  FMVCP  in  1996.  Reduc- 
tions from  RACT  and  1/M  fixups  were  also 
subtracted  in  deriving  1996  uncontrolled  emis- 
sions. 

^Required  Reductions  were  obtained  by 
subtracting  1996  adjusted  target  from  the 
1996  projected  uncontrolled  inventory. 

Measures  Achieving  the  Projected 
Reductions 

Massachusetts  has  provided  3  plan  to 
achieve  the  reductions  required  for  its 
two  serious  ozone  nonattainment  areas. 
The  following  is  a  description  of  each 
control  measure  Massachusetts  used  to 
achieve  emission  reduction  credit 
within  its  15  percent  ROP  plans. 

A.  Point  Source  Controls 

Massachusetts  estimates  that 
projected,  controlled  point  source 
emission  will  decrease  by  8  tpsd  by 
1996  when  compared  to  base  year  point 
source  emissions.  The  majority  of  these 
reductions  are  expected  to  occur  from 
"RACT  fixups,"  and  are  not  creditable 
emission  reductions.  Massachusetts 
correctly  addressed  the  emission 
reductions  that  will  occur  from  RACT 
fixups  within  the  calculations 
performed  to  estimate  the  emission 
reduction  obligations  for  the  two  serious 
areas. 
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Massachusetts  has  claimed 
approximately  1  tpsd  in  emission 
reduction  credit  from  point  sources 
within  its  ROP  plans.  This  reduction  is 
sought  due  to  the  implementation  of  "50 
ton  VOC  RACT"  on  stationary  sources 
with  the  potential  to  emit  50  tons/year 
of  VOC.  The  Commonwealth's  15%  ROP 
plan  contains  a  list  of  the  specific 
facilities  from  which  emission 
reductions  are  anticipated.  The  list 
mcludes  the  quantity  of  emission 
reductions,  and  the  relevant  state  rule 
applicable  to  the  source.  The 
Commonwealth  has  submitted  the  point 
source  RACT  rules  to  EPA  for 
incorporation  into  the  SIP.  EPA  has  not 
approved  the  rules,  but  intends  to  by  the 
time  final  action  is  taken  on  the 
Massachusetts  15  percent  plans.  The 
reductions  claimed  by  the 
Commonwealth  from  point  sources  are 
approvable. 

B.  Area  Source  Controls 

Automobile  Refinishing 

Massachusetts  has  adopted  and 
submitted  to  the  EPA  an  automobile 
refinishing  regulation  that  will  limit 
VOC  emissions  from  this  source 
category  by  regulating  the  VOC  content 
of  automotive  refinishing  products.  The 
rule  was  su'omitted  on  January  9.  1995, 
and  deemed  complete  on  January  20, 
1995.  The  rule  was  approved  by  EPA 
within  the  Federal  Register  on  February 
14,  1996  (61  FR  5696). 

The  state  assumed  a  40  percent 
control  efficiency  would  be  achieved  by 
the  automobile  refinishing  rule.  On 
November  29.  1994,  EPA  issued  a  final 
guidance  memorandum  that  allowed 
States  to  assume  a  37  percent  control 
level  for  this  source  category  without 
adopting  a  State  rule  due  to  a  pending 
National  rule. 

Although  Massachusetts  projected  a 
slightly  higher  control  efficiency  than 
what  is  expected  from  the  pending 
federal  rule,  this  seems  justified  because 
the  equipment  standards  requiring 
higher  transfer  efficiency  for  application 
equipment  contained  in  the 
Massachusetts  rule  will  generate 
emission  reductions  not  expected  from 
the  federal  rule,  which  will  not  have 
such  provisions.  Accordingly.  EPA 
proposes  to  accept  the  Commonwealth's 
control  efficiency  estimate,  even  though 
it  is  slightly  higher  than  what  EPA  has 
projected  for  its  National  rule. 

Massachusetts  projects  statewide  1996 
uncontrolled  emissions  for  this  source 
category  as  31  tpsd.  The  rule  is  expected 
to  reduce  emissions  to  18  tpsd,  for  a  13 
tpsd  emission  reduction. 


Commercial  and  Consumer  Products 

On  January  9.  1995.  Massachusetts 
submitted  an  adopted  rule  regarding 
commercial  and  consumer  products  to 
the  EPA  as  a  SIP  revision.  The  rule, 
entitled,  "Best  Available  Controls  for 
Consumer  and  Commercial  Products," 
was  deemed  complete  on  January'  15, 
1995.  The  EPA  approved  the  rule  as  part 
of  the  Massachusetts  SIP  on  December 
19,  1995  (60  FR  65240).  EPA  agrees  with 
the  7  tpsd  emission  reduction  calculated 
by  Massachusetts  for  this  source 
category. 

Architectural  Coatings 

The  consumer  and  commercial 
products  rule  adopted  by  Massachusetts 
and  approved  by  EPA  that  is  discussed 
above  also  contains  emission  limits  for 
architectural  and  industrial 
maintenance  (AIM)  coatings.  The 
Commonwealth  projected  an  overall 
control  efficiency  of  20  percent  for 
architectural  and  industrial 
maintenance  coatings. 

In  a  memo  dated  March  22,  1995,  EPA 
provided  guidance  on  the  expected 
reductions  from  a  pending  national 
rulemaking  on  AIM  coatings.  The  memo 
projects  that  emissions  would  be 
reduced  by  20  percent  for  both 
architectural  coatings  and  industrial 
maintenance  coatings.  Massachusetts 
has  claimed  a  similar  amount  of  credit 
from  its  rule.  The  20  percent  emission 
reduction  of  10  tpsd  expected  from  this 
rule  is  approvable. 

C.  On-Road  Mobile  Source  Controls 

(1)  Vehicle  Inspection  and  Maintenance 

On  March  27,  1996,  Massachusetts 
submitted  a  revised  vehicle  I/M  program 
pursuant  to  the  National  Highway 
Systems  Designation  Act  (NHSDA)  of 
1995.  The  Co nmion wealth's  program 
includes  provisions  requiring  inspection 
and  maintenance  of  heavy  duty  gasoline 
vehicles. 

Section  182(b)(1)  of  the  CAA  requires 
that  States  containing  ozone 
nonattainment  areas  classified  as 
moderate  or  above  prepare  plans  that 
provide  for  a  15  percent  VOC  emission 
reduction  by  November  15.  1996.  Most 
of  the  15  percent  SIPs  originally 
submitted  to  the  EPA  contained 
enhanced  1/M  programs  because  this 
program  achieves  more  VOC  emission 
reductions  than  most,  if  not  all  other, 
control  strategies.  However,  because 
most  States  experienced  substantial 
difficulties  with  these  enhanced  I/M 
programs,  only  a  few  States  are 
currently  actually  testing  cars  using  the 
original  enhanced  I/M  protocol. 

In  September,  1995,  the  EPA  finalized 
revisions  to  its  enhanced  I/M  rule 


allowing  states  significant  flexibility  in 
designing  I/M  programs  appropriate  for 
their  needs.  Subsequently,  Congress 
enacted  the  National  Highway  Systems 
Designation  Act  of  1995  (NHSDA), 
which  provides  States  with  more 
flexibility  in  determining  the  design  of 
enhanced  I/M  programs.  The  substantial 
amount  of  time  needed  by  States  to  re- 
design enhanced  I/M  programs  in 
accordance  with  the  guidance  contained 
within  the  NHSDA.  secure  state 
legislative  approval  when  necessary, 
and  set  up  the  infrastructure  to  perform 
the  testing  program  has  precluded  States 
that  revise  their  I/M  programs  from 
obtaining  emission  reductions  from 
such  revised  programs  by  November  15, 
1996. 

Given  the  heavy  reliance  by  many 
States  upon  enhanced  I/M  programs  to 
help  achieve  the  15  percent  VOC 
emission  reduction  required  under  CAA 
section  182(b)(1),  and  the  recent 
NHSDA  and  regulatory'  changes 
regarding  enhanced  I/M  programs,  the 
EPA  recognized  that  it  is  no  longer 
possible  for  many  States  to  achieve  the 
portion  of  the  15  percent  reductions  that 
are  attributed  to  I/M  by  November  15, 
1996.  Under  these  circumstances, 
disapproval  of  the  1 5  percent  SIPs 
would  serve  no  purpose.  Consequently, 
under  certain  circumstances.  EPA  will 
propose  to  allow  States  that  pursue  re- 
design of  enhanced  I/M  programs  to 
receive  emission  reduction  credit  from 
these  programs  within  their  15  percent 
plans,  even  though  the  emission 
reductions  from  the  I/M  program  will 
occur  after  November  15.  1996 

Specifically,  the  EPA  will  propose 
approval  of  15  percent  SIPs  if  the 
emission  reductions  from  the  revised, 
enhanced  I/M  programs,  as  well  as  from 
the  other  15  percent  SIP  measures,  will 
achieve  the  15%  level  as  soon  after 
November  15,  1996  as  practicable.  To 
make  this  "as  soon  as  practicable" 
determination,  the  EPA  must  determine 
that  the  SIP  contains  all  VOC  control 
strategies  that  are  practicable  for  the 
nonattainment  area  in  question  and  that 
meaningfully  accelerate  the  date  by 
which  the  15  percent  level  is  achieved. 
The  EPA  does  not  believe  that  measures 
meaningfully  accelerate  the  15  percent 
date  if  they  provide  only  an 
insignificant  amount  of  reductions. 

In  the  case  of  the  Springfield  and  the 
Massachusetts  portion  of  the  Boston- 
Lawrence-Worcester  serious 
nonattainment  areas.  Massachusetts  has 
submitted  15  percent  SIPs  that  would 
achieve  the  amount  of  reductions 
needed  from  I/M  using  an  evaluation 
date  of  January,  2000.  Massachusetts  has 
submitted  15  percent  SIPs  that  achieve 
all  other  reductions  by  November,  1996. 
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The  EPA  proposes  to  determine  that 
these  SIP  revisions  contain  all  measures, 
including  enhanced  I/M,  that  achieve 
the  required  reductions  as  soon  as 
practicable. 

The  EPA  proposes  to  determine  that 
the  I/M  program  for  the  Springfield 
nonattainment  area  and  the 
Massachusetts  portion  of  the  Boston- 
Lawrence-Worcester  area  achieves 
reductions  as  soon  as  practicable. 

The  EPA  has  examined  other 
potentially  available  SIP  measures  to 
determine  if  they  are  practicable  for  the 
two  Massachusetts  ozone  nonattainment 
areas,  and  if  they  would  meaningfully 
accelerate  the  date  by  which  the  area 
reaches  the  15  percent  level  of 
reductions.  The  EPA  proposes  to 
determine  that  these  SIPs  contain  the 
appropriate  measures.  The  rationale  for 
this  determination  is  outlined  within 
the  technical  support  document 
available  in  the  docket  for  this  action.  In 
summary,  several  area  source  measures 
exist  which  could  conceivably  be 
implemented  prior  to  November  1999. 
However,  these  measures  would  not 
achieve  the  same  level  of  emission 
reductions  expected  from  the 
Commonwealth's  I/M  program,  and 
additionally,  would  not  meaningfully 
accelerate  the  achievement  of  the 
required  reductions. 

Massachusetts  provided  support 
documentation  outlining  the  derivation 
of  emission  reductions  anticipated  from 
the  automobile  I/M  program.  The 
support  documentation  included  a 
demonstration  that  the  15  percent 
reduction  will  be  met  assuming  the 
Commonwealth's  program  achieves 
emission  reduction  levels  reflective  of 
an  I/M  240  type  program.  Massachusetts 
also  submitted  a  demonstration  that  the 
15  percent  reduction  would  be  met 
assuming,  more  conservatively,  that  the 
I/M  program  achieves  emission 
reductions  reflective  of  an  acceleration 
simulation  mode  type  program.  EPA  has 
reviewed  the  Commonwealth's 
calculations  and  finds  the  estimates 
acceptable.  As  stated  in  the  rule 
conditionally  approving  the  I/M 
program  in  today's  Federal  Register,  the 
Commonwealth's  assumptions  about  the 
level  of  emission  reductions  from  its  1/ 
M  program  are  all  consistent  with 
commitments  DEP  has  given  EPA  about 
how  it  will  implement  that  program. 
The  ultimate  issue  of  how  much 
emission  reduction  credit  Massachusetts 
can  claim  for  its  I/M  program  will  be 
determined  as  part  of  the  program 
evaluation  provided  for  under  the 
National  Highway  Act,  as  described  in 
EPA's  conditional  interim  approval  of 
the  I/M  program  in  today's  Federal 
Register. 


(2)  Reformulated  Gasoline  (REG) 

Section  211(k)  of  the  Clean  Air  Act 
requires  that  after  January  1, 1995, 
reformulated  gasoline  be  sold  or 
dispensed  in  the  nine  nonattainment 
areas  with  the  highest  ozone  design 
value  with  a  population  above  250,000. 
This  gasoline  is  reformulated  to  bum 
cleaner  and  produce  fewer  evaporative 
emissions.  The  Commonwealth  of 
Massachusetts  was  not  subject  to  the 
CAA's  reformulated  gasoline 
requirement.  However,  on  August  14, 
1991  a  letter  from  Governor  Weld  was 
submitted  to  EPA  requesting  that  the 
Massachusetts  serious  ozone 
nonattainment  areas  participate  in  the 
reformulated  fuels  program.  This 
request  was  published  in  the  Federal 
Register  on  November  15,  1991,  56  FR 
57986.  The  EPA  enforces  this  program 
so  the  emission  reductions  are  fully 
enforceable.  For  purposes  of  its  15 
percent  ROP  plans,  Massachusetts  used 
the  MOBILESa  model  to  calculate  the 
emission  reductions  due  to  the 
implementation  of  the  reformulated 
gasoline  program. 

(3)  Tier  I  Federal  Motor  Vehicle  Control 
Program 

The  EPA  promulgated  stemdards  for 
1994  and  later  model  year  light-duty 
vehicles  and  light-duty  trucks  (56  FR 
25724  (June  5,  1991)).  Since  the 
standards  were  adopted  after  the  Clean 
Air  Act  amendments  of  1990.  the 
resulting  emission  reductions  are 
creditable  toward  the  15  percent 
reduction  goal.  For  purposes  of  its  15 
percent  ROP  plans,  Massachusetts 
calculated  these  reductions  using  the 
MOBILESa  model. 

(4)  California  Low  Emission  Vehicle 
Program 

Massachusetts  has  adopted  a 
regulation  requiring  that  all  new  1995 
and  subsequent  model  year  passenger 
cars  and  light  duty  trucks  sold,  leased 
or  registered  in  Massachusetts  meet 
California's  motor  vehicle  emission 
standards.  This  regulation,  found  at  310 
CMR  7.40,  was  adopted  by  the 
Commonwealth  in  January  1992,  and 
approved  by  EPA  on  February  1,  1995, 
(60  FR  6027).  Massachusetts  included 
the  MOBILE5a  runs  in  Appendix  B  of  its 
15  percent  ROP  plan.  The  MOBILESa 
runs  done  to  determine  the  emission 
reduction  credit  from  the  California  Low 
Emission  Vehicle  program  indicate  that 
the  reductions  were  calculated  in 
accordance  with  EPA  guidance. 

(5)  Stage  II  Vapor  Recovery 

Massachusetts  has  adopted  and 
submitted  to  EPA  a  Stage  11  vapor 
recovery  regulation  that  will  limit  VOC 


^emissions  from  this  source  category.  On 
November  13.  1992,  Massachusetts 
submitted  a  formal  request  to  EPA  to 
amend  the  Massachusetts  SIP.  This  SIP 
revision  contained  amendments  to  the 
Commonwealth's  Stage  II  vapor 
recovery  rule,  entitled  "Dispensing  of 
Motor  Vehicle  Fuel"  located  at  310  CMR 
7.24(6),  which  are  required  to  satisfy 
sections  182(b)(3)  and  184(b)(2)  of  the 
CAA.  On  February  17,  1993. 
Massachusetts  submitted  the  adopted 
version  of  the  revised  Stage  II  regulation 
along  with  additional  documentation 
regarding  the  effective  date  of  this  rule. 
EPA  approved  this  Stage  II  regulation  as 
a  revision  to  the  Massachusetts  SIP  in  a 
Federal  Register  notice  published  on 
September  15,  1993.  58  FR  48315.  The 
Massachusetts  15  Percent  ROP  plans 
contain  the  MOBILE  5a  runs  done  to 
determine  the  emission  reduction  credit 
from  the  Stage  II  vapor  recovery 
program.  These  MOBILE  5a  runs 
indicate  that  the  reductions  were 
calculated  in  accordance  with  EPA 
guidance. 

D.  Non-Road  Mobile  Source  Controls 

Reformulated  Gasoline  in  Non-Road 
Engines 

On  August  18,  1993.  EPA's  Office  of 
Mobile  Sources  issued  a  guidance 
memorandum  regarding  the  VOC 
emission  reduction  benefits  for  non- 
road  equipment  which  are  in  a 
nonattainment  area  that  uses  Federal 
Phase  I  reformulated  gasoline. 
Massachusetts  has  correctly  used  the 
guidance  to  determine  that  the  VOC 
emission  reductions  from  the  use  of 
RFC  in  non-road  engines  will  be 
approximately  6  tpsd  statewide. 

New  Federal  Non-Road  Engine 
Standards 

The  revised  15  Percent  ROP  plan 
submitted  by  Massachusetts  on 
December  30.  1994,  and  further  revised 
by  a  submittal  made  on  March  31 ,  1997, 
contained  emission  reductions  that  will 
occur  due  to  new  federal  non-road 
engine  standards.  These  emission 
reduction  credits  claimed  are  consistent 
with  guidance  issued  by  EPA  dated 
November  28.  1994.  and  amount  to  a  7 
tpsd  reduction  in  VOC  emissions  across 
the  State. 

15  Percent  ROP  Plan  Summary 

Table  2  summarizes  the  emission 
reductions  contained  within  the 
Massachusetts  15  Percent  ROP  plans. 
Massachusetts  allocated  between  the 
two  nonattainment  areas  the  anticipated 
reductions  from  statewide  control 
measures  using  the  same  methodology 
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that  determined  the  allocation  of  its 
1990  base  year  inventory  emissions. 

Table  2. — Summary  of  Emission  Re- 
ductions: Massachusetts  Seri- 
ous Ozone  Nonattainment  Areas 

(TONS/DAY) 

1 ] 

o Bos- 


Nonattainment  area 

iield 

Law- 
Wor 

Required  Reduction  

34 

176 

Creditable  Reductions: 

Point  Source  VOC 

RACT  

0 

1 

Automobile  Refinish- 

ina              

2 

11 

Commercial  and 

Consumer  Products 

1 

6 

AIM  Coatings  

1 

9 

Reform,  On-road 

Auto  Emissions  Testing 

Tier  1 

Califomia  LEV 

Stage  II: 

Subtotal,  On-Road 

Mobile  Strategies  ... 

33 

143 

Reform.  Off-road  

1 

5 

New  Off-road  Stand- 

ards    

1 
39 

6 

Total  

181 

Springfield 

Bos-Law-Wor 


Area 


Contingency  Measures 

Ozone  nonattainment  areas  classified 
as  serious  or  above  must  submit  to  the 
EPA,  pursuant  to  sections  172(c)(9)  and 
182(c)(9)  of  the  CAA.  contingency 
measures  to  be  implemented  if  an  area 
misses  an  ozone  SIP  milestone  or  does 
not  attain  the  national  ambient  air 
quality  standard  by  the  applicable  date. 
The  General  Preamble  to  Title  I  (57  FR 
13498,  (April  16,  1992))  states  that  the 
contingency  measures  should,  at  a 
minimum,  ensure  that  an  appropriate 
level  of  emission  reduction  progress 
continues  to  be  made  if  attainment  or 
RFP  is  not  achieved  and  additional 
planning  by  the  State  is  needed.  The 
EPA  interprets  these  provisions  of  the 
CAA  to  require  States  with  serious  and 
above  ozone  nonattainment  areas  to 
submit  sufficient  contingency  measures 
so  that  upon  implementation  of  such 
measures,  additional  emission 
reductions  of  three  percent  of  the 
adjusted  base  year  inventory  (or  a  lesser 
percentage  that  will  make  up  the 
identified  shortfall)  would  be  achieved 
in  the  year  after  the  failure  has  been 
identified  (57  FR  at  13511).  States  must 
show  that  their  contingency  measures 


can  be  implemented  with  minimal 
further  action  on  their  part  and  with  no 
additional  rulemaking  actions  such  as 
public  hearings  or  legislative  review. 

Analysis  of  Contingency  Measures 

The  contingency  plans  submitted  by 
Massachusetts  indicate  that  the 
Commonwealth,  consistent  with  EPA 
guidance  dated  August  23, 1993,  has 
chosen  to  meet  a  part  of  its  contingency 
measure  obligation  by  using  NOx 
emission  reductions.  The  3  percent  total 
contingency  measure  reduction  will 
consist  of  a  1.5  percent  VOC  reduction, 
and  a  1.5  percent  NOx  reduction.  As 
required  by  the  EPA's  NOx  substitution 
guidance,  the  1.5  percent  VOC 
reduction  is  a  reduction  from  the 
adjusted  base  year  VOC  inventory  and 
the  1.5  percent  NOx  reduction  is  a 
reduction  from  the  adjusted  base  year 
NOx  inventory.  The  calculation  of  the 
required  reductions  is  shown  in  the 
table  below: 


Art.  Inv. 
(VOC) 


147 
769 


Adj.  Inv. 
(NOx) 


105 
772 


Conting. 
(VOC) 


2 

12 


Conting. 
(NOx) 


2 

12 


Massachusetts  made  a  minor  error  in 
determining  the  VOC  contingency 
obligations  in  that  the  values  were 
derived  from  the  adjusted  inventory 
which  used  January  2000  as  the  mobile 
source  emission  evaluation  date.  The 
Commonwealth's  calculations  yielded  a 
contingency  obligation  of  11  tpsd  for  the 
Bos-Law-Wor  area  instead  of  12  tpsd. 
The  appropriate  values  are  shown  in  the 
above  table. 

The  Massachusetts  contingency  plans 
consist  of  a  demonstration  that 
projected,  controlled  emissions  in  1998 
will  be  below  the  emission  target  levels 
calculated  for  those  years  with  the 
assumption  that  the  contingency 
measure  obligation  has  been  triggered. 
In  other  words,  the  Commonwealth  has 
shown  that  emission  levels  will  have 
fallen  18  percent  in  addition  to  the  non- 
creditable  reductions  discussed 
previously  in  this  document.  The 
rationale  for  this  is  based  on  the  fact 
that  if  a  State  fails  to  meet  its  15  percent 
VOC  emission  reduction  milestone  and 
therefore  has  to  implement  its 
contingency  plan,  the  emission 
reductions  from  the  contingency 
measures  must  occur  by  May  of  1998 


(see  August  23,  1993  EPA  guidance 
memorandum  regarding  contingency 
measures.) 

Additionally,  the  Commonwealth's 
SIP  contains  elements  that  achieve 
emission  reductions  beyond  those 
required  by  the  CAA.  and  these 
programs  achieve  emission  reductions 
that  satisfy  the  Commonwealth's  VOC 
and  NOx  emission  reduction 
obligations.  The  non-CAA  mandatory 
programs  cited  by  Massachusetts  are 
VOC  control  regulations  adopted  by  the 
Commonwealth  on  consumer  and 
commercial  products,  autobody 
refinishing.  and  architectural  and 
industrial  maintenance  coatings,  and  for 
NOx.  the  Massachusetts  NOx  RACT 
rule.  Although  the  Commonwealth  was 
required  to  adopt  a  NOx  RACT  rule,  the 
Massachusetts  rule  contains  emission 
limits  which  are  more  stringent  than 
required.  Pursuant  to  EPA  guidance 
contained  within  a  November  8,  1993 
memorandum  from  D.  Kent  Berry  to  the 
Regional  Air  Directors,  the  increment  of 
emission  reductions  generated  due  to 
the  more  stringent  limits  of  the 
Commonwealth's  NOx  RACT  rule  can 


be  considered  to  be  non-CAA 
mandatory  reductions. 

The  EPA  Regional  office  performed  an 
analysis  of  the  emission  reductions 
generated  by  the  Commonwealth's  NOx 
RACT  rule,  and  determined  that  the  rule 
achieves  approximately  11  tpsd  more 
emission  reductions  than  otherwise 
required  due  to  its  more  stringent  limits. 
Although  this  amount  is  short  of  the  14 
tpsd  NOx  contingency  obligation,  the 
Commonwealth's  demonstration  that 
1998  projected,  controlled  emission 
levels  will  be  below  1998  target  levels 
that  were  calculated  with  the 
contingency  obligation  triggered  reveals 
a  surplus  emission  reduction  in  both 
nonattainment  areas.  A  summary  of  the 
Commonwealth's  contingency 
demonstration  is  provided  below: 


Springfield 

VOC 

NOx 

1998  Target  (Adj.  for 
contingency)  

1998  Protected.  Con- 
trolled Emissions  

116 

112 

100 
98 
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Ek).ston-Lawrefx:e- 
Worcester 

voc 

NOx 

1998  Target  (Adj.  tof 
contingency)  

1998  Proiected.  Con- 
fro(led  EmissKxis  

614 

611 

723 

714 

The  demonstration  submitted  by 
Massachusetts  showed  that  projected, 
controlled  VOC  and  NOx  emissions  will 
be  below  target  levels  for  1998  that  were 
calculated  with  contingencies  triggered. 

Tmnsportation  Conformity  Budgets 

In  recognition  of  the  proposed 
approval  of  the  15  percent  ROP  plan, 
EPA  also  proposes  approval  of  motor 
vehicle  emission  budgets  for  VOCs. 
Final  approval  of  the  15  percent  plan 
will  eliminate  the  need  for  the 
transportation  conformity  emission 
reduction  tests,  which  are  the  build/no 
build  test  and  the  less  than  1990 
emissions  test,  for  VOCs.  These  tests 
will  still  be  required  for  NOx  emissions, 
since  the  15  percent  plan  does  not 
establish  a  NOx  emission  budget. 

A  control  strategy  SIP  is  required  to 
establish  a  motor  vehicle  emission 
budget  which  places  a  cap  on  emissions 
that  cannot  be  exceeded  by  predicted 
highway  and  transit  vehicle  emissions. 
The  Commonwealth  of  Massachusetts 
did  not  provide  a  break  down  of  the 
1996  projected  inventory  denoting 
transit  emissions  as  an  individual 
category.  Therefore  EPA  is  proposing  to 
utilize  the  on-road  mobile  emissions 
provided  in  the  SIP  submittal  as  the 
motor  vehicle  emission  budget  for 
transportation  conformity  purposes.  The 
on-road  mobile  VOC  emissions  are  137 
tons  per  summer  day,  and  27  tons  per 
summer  day  for  the  Eastern  and  Western 
Ozone  nonattainment  areas  respectively. 
EPA  recommends  that  the 
Commonwealth  of  Massachusetts 
submit  a  specific  motor  vehicle 
emission  budget  for  conformity 
purposes  that  includes  both  the^ 
highway  and  transit  components.  If 
such  a  submittal  is  made,  EPA  will 
address  the  revised  motor  vehicle 
budget  within  the  final  rulemaking  on 
the  Commonwealth's  15  percent  plan. 

The  1996  VOC  motor  vehicle 
emission  budgets  for  the  two 
nonattainment  areas  within 
Massachusetts  are  137  tpsd  for  the 
Massachusetts  portion  of  the  Bos-Law- 
Wor  area,  and  27  tpsd  for  the 
Springfield  area.  EPA  notes  that  the 
Commonwealth  derived  these  emission 
values  using  the  assumption  that  the 
Massachusetts  motor  vehicle  I/M 
program  will  achieve  emission 
reductions  equivalent  to  the  reductions 
achievable  from  an  enhanced  I/M 


program.  The  validity  of  that 
assumption  will  be  reviewed  when  the 
Commonwealth  submits  to  EPA  the 
required  evaluation  of  its  I/M  program. 

Proposed  Action 

The  EPA  has  evaluated  these 
submittals  for  consistency  with  the 
CAA,  EPA  reguladons,  and  EPA  policy. 
The  Massachusetts  1 5  Percent  ROP 
plans  will  achieve  enough  reductions  to 
meet  the  15  percent  ROP  requirements 
of  section  182(b)(1)  of  the  CAA.  In 
addition,  the  Massachusetts  contingency 
plans  will  achieve  enough  emission 
reductions  to  meet  the  three  percent 
reduction  requirement  under  sections 
172(c)(9)  and  182(c)(9)  of  the  CAA. 
However,  the  ability  of  these  plans  to 
achieve  the  indicated  quantity  of 
emission  reductions  depends  in  large 
part  on  the  successful  implementation 
of  an  automobile  emission  testing 
program.  In  the  final  rules  section  of 
today's  Federal  Register,  EPA  is  issuing 
a  final  interim  conditional  approval  of 
the  Massachusetts  automobile  emission 
testing  program.  Therefore,  the  EPA  is 
proposing  a  conditional  interim 
approval  of  the  Massachusetts  15 
Percent  plans  and  Contingency  plans 
submitted  in  final  form  on  March  31, 
1997,  as  a  revision  to  the  SIP. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  regional 
office  listed  in  the  ADDRESSES  section  of 
this  action. 

EPA  is  proposing  to  grant  conditional, 
interim  approval  of  the  Massachusetts 
15  percent  and  contingency  plans.  The 
outstanding  issues  with  these  SIP 
revisions  concern  the  ability  of  the 
Massachusetts  automobile  emission 
testing  program  to  achieve  the  level  of 
emission  reductions  anticipated.  For 
this  reason,  EPA  is  proposing  to  grant 
conditional,  interim  approval  to  these^ 
SIP  revisions  provided  that  the 
Commonwealth  complies  with  the 
conditions  outlined  in  the  final  action 
on  the  automobile  emission  testing 
program,  which  is  being  published  in 
the  rules  section  of  today's  Federal 
Register. 

Under  section  110(k)(4)  of  the  Act, 
EPA  may  conditionally  approve  a  plan 
based  on  a  commitment  from  the  State 
to  adopt  specific  enforceable  measures 
by  a  date  certain,  but  not  later  than  1 
year  from  the  date  of  approval.  If  EPA 
conditionally  approves  the  commitment 
in  a  final  rulemaking  action,  the  State 
must  meet  its  commitment  as  described 


in  the  preceding  paragraph.  If  the  State 
fails  to  do  so,  this  action  will  become  a 
limited  approval,  limited  disapproval  1 
year  from  the  date  of  final  action  on  the 
Commonwealth's  I/M  program.  EPA 
will  notify  the  State  by  letter  that  this 
action  has  occurred.  At  that  time,  this 
commitment  will  no  longer  be  a  part  of 
the  approved  Massachusetts  SIP.  EPA 
subsequently  will  publish  a  document 
in  the  Federal  Register  notifying  the 
public  that  the  conditional  approval 
automatically  converted  to  a  limited 
approval,  limited  disapproval.  If  the 
State  meets  its  commitment,  within  the 
applicable  time  frame,  the  conditionally 
approved  submission  will  remain  a  part 
of  the  SIP  until  EPA  takes  final  action 
approving  or  disapproving  the 
Massachusetts  I/M  program.  If  EPA 
disapproves  the  Massachusetts  I/M 
program,  the  15  percent  and 
contingency  plans  will  receive  limited 
approvals,  limited  disapprovals  at  that 
time.  If  EPA  approves  the  Massachusetts 
I/M  program,  the  15  percent  and 
contingency  plans  will  be  fully 
approved  in  their  entirety  and  replace 
the  conditionally  approved  program  in 
the  SIP. 

If  EPA  determines  that  it  must  issue 
a  limited  disapproval  rather  than  a  final 
conditional  approval,  or  if  the 
conditional  approval  is  later  converted 
to  a  limited  approval,  limited 
disapproval,  such  action  will  trigger 
EPA's  authority  to  impose  sanctions 
under  section  179(a)  of  the  CAA  at  the 
time  EPA  issues  the  final  limited 
approval,  limited  disapproval  or  on  the 
date  the  Commonwealth  fails  to  meet  its 
commitment.  In  the  latter  case,  EPA  will 
notify  Massachusetts  by  letter  that  the 
conditional  approval  has  been 
converted  to  a  limited  approval,  limited 
disapproval  and  that  EPA's  sanctions 
authority  has  been  triggered.  In 
addition,  the  final  disapproval  triggers 
the  federal  implementation  plan  (PIP) 
requuirement  under  section  110(c). 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  PR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  Executive  Order 
12866  review. 
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B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities  (5  U.S.C 
sections  603  and  604).  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

Conditional  approvals  of  SIP 
submittals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements.  I  certify 
that  it  does  not  have  a  significant  impact 
on  any  small  entities  affected.  Moreover, 
due  to  the  nature  of  the  Federal-State 
relationship  under  the  CAA,  preparation 
of  a  flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concaming  SIPs  on  such 
grounu.->.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

If  the  conditional  approval  is 
converted  to  a  disapproval  under 
section  llO(k),  based  on  the 
Commonwealth  s  failure  to  meet  the 
commitment,  it  will  not  affect  any 
existing  state  requirements  applicable  to 
small  entities.  Federal  disapproval  of 
the  state  submittal  does  not  affect  its 
state-enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  a  new  Federal  requirement. 
Therefore,  EPA  certifies  that  this 
disapproval  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  it  does 
not  remove  existing  requirements  nor 
does  it  substitute  a  new  federal 
requirement. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Secdon 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 


of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  actions 
proposed  in  this  notice  do  not  include 
a  Federal  mandate  that  may  result  in 
estimated  costs  of  SlOO  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  approval  of  pre-existing 
requirements  under  State  or  local  law. 
and  imposes  no  new  Federal 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

List  of  Sub|ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Hydrocarbons, 
Reporting  and  recordkeeping.  Nitrogen 
oxides.  Ozone,  Volatile  organic 
compounds. 

Dated:  June  13,  1997. 
John  P.  DeViUan, 

Regional  Administrator.  EPA  Region  I. 
IFR  Doc.  97-18409  Filed  7-11-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 
[FRL-5855-2] 

Clean  Air  Act  Proposed  Final  Full 
Approval  of  Operating  Permits 
Program  and  Approval  of  Delegation  of 
Section  112(1);  State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  proposes  to  grant 
final  full  approval  of  Iowa's  Title  V 
operaliiig  permit  program  to  meet  the 
requirements  of  40  CFR  part  70.  In  the 
final  rules  section  of  the  Federal 
Register,  the  EPA  is  approving  the 
state's  program  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
adverse  comments.  An  explanation  for 
the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  the  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 


based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  in  writing  by  August 
13.  1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Christopher  D.  Hess,  Environmental 
Protection  Agency.  Air  Planning  and 
Development  Branch.  726  Minnesota 
Avenue.  Kansas  City.  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  D.  Hess  at  (913)  551-7213. 
SUPPLEMENTARY  INFORMATION:  The  EPA 
granted  interim  approval  to  Iowa's  Title 
V  program  in  an  action  effective  October 
2.  1995.  The  state  was  responsible  to 
make  certain  revisions  within  two  years 
of  that  date  in  order  to  receive  final  full 
approval.  Iowa  has  made  the  necessary 
revisions  and  now  meets  the  criteria  for 
final  full  approval.  For  additional 
information,  please  refer  to  the 
summary  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  June  24,  1997. 
U.  Gale  Hutton. 

Acting  Regional  Administrator. 

[FR  Doc.  97-18251  Filed  7-11-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  80 

[PR  Docket  No.  92-257;  FCC  97-217] 

Maritime  Communications 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  has  adopted 
a  Second  Further  Notice  of  Proposed 
Rule  Making  in  PR  Docket  No.  92-257 
which  seeks  to  simplify  the  licensing 
process  and  introduce  additional 
flexibility  for  public  coast  stations. 
Specifically,  the  Commission  has 
proposed  rules  to  designate  geographic 
licensing  regions  for  very  high 
frequency  (VHF)  public  coast  stations, 
and  assign  all  currently  unassigned  VHF 
public  correspondence  channels  on  a 
geographic  basis  by  competitive 
bidding.  The  Commission  has  proposed 
rules  to  eliminate  the  required  chaimel 
loading  showing  for  high  seas  public 
coast  stations,  and  implement 
competitive  bidding  procedures  for 
mutually  exclusive  initial  applications 
on  a  case-by-case  basis;  and  to  eliminate 
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the  current  emission  restrictions  and 
channel  plan,  increase  the  permitted 
power  levels  for  point-to-point 
communications,  and  streamline 
licensing  procedures  for  Automated 
Maritime  Telecommunications  System 
(AMTS)  coast  stations.  The  Commission 
also  seeks  comment  on  allowing  private 
coast  stations  to  share  public  coast 
station  frequencies  in  the  medium 
frequency  (MF)  and  high  frequency  (HF) 
bands. 

DATES:  Interested  parties  may  file 
comments  on  or  before  August  25, 1997, 
and  reply  comments  on  or  before 
September  9.  1997. 
ADDRESSES:  Federal  Communications 
Commission,  1919  M  St.,  N.W., 
Washington,  DC.  20554 
FOR  FURTHER  INFORMATION  CONTACT:  Scot 
Stone,  Wireless  Telecommunications 
Bureau,  Public  Safety  &  Private  Wireless 
Division,  (202)  418-0638  or  via  E-mail 
to  ■■sstone@fcc.gov" 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Further  Notice  of  Proposed  Rule  Making 
in  the  Second  Report  and  Order  and 
Second  Further  Notice  of  Proposed  Rule 
Making.  PR  Docket  No.  92-257,  FCC  97- 
217.  adopted  June  17,  1997,  and 
released  June  26,  1997.  with 
Commissioner  Ness  issuing  a  statement. 
The  full  text  of  this  Second  Report  and 
Order  and  Second  Further  Notice  of 
Proposed  Rule  Making  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239J,  1919  M  Street,  N.W., 
Washington,  D.C.  The  complete  text 
may  be  purchased  from  the 
Commission's  copy  contractor. 
International  Transcription  Services, 
2100  M  Street.  N.W.,  Washington,  D.C. 
20037,  telephone  (202)  857-3800. 
Summary  of  the  Second  Further  Notice 
of  Proposed  Rule  Making  in  the  Second 
Report  and  Order  and  Second  Further 
Notice  of  Proposed  Rule  Making 

1.  The  Commission  initiated  the 
instant  proceeding  to  update  the 
Maritime  Service  rules  to  promote  the 
use  of  new,  spectrally  efficient  radio 
communications  techniques.  The 
Commission  concluded  in  the  Second 
Further  Notice  of  Proposed  Rule  Making 
that  it  was  in  the  public  interest  to 
simplify  the  license  process  for  VHF 
public  coast  stations  and  to  reconsider 
its  treatment  of  high  seas  and  AMTS 
public  coast  stations. 

2.  First,  the  Commission  proposes  to 
designate  ten  licensing  regions,  based 
on  Coast  Guard  Districts,  and  authorize 
a  single  licensee  for  all  currently 
unassigned  VHF  public  correspondence 
channels  on  a  geographic  basis,  in  lieu 
of  the  site-based  approach  presently 


used.  Geographic  area  licensing 
provides  significant  advantages  over 
site-based  licensing  for  entities 
providing  subscriber-based  services 
because  of  the  greater  operational 
flexibility  it  gives  licensees  and  the 
greater  ease  of  administration  for  the 
Commission.  Coast  Guard  Districts 
provide  a  sufficient  amount  of 
contiguous  coastline  to  foster  local  as 
well  as  regional  coast  station  systems, 
and  they  reflect  regional  trading  and 
vessel  movement  patterns. 

3.  The  Commission  proposes  to 
permit  the  continued  operation  of 
incumbent  VHF  public  coast  station 
licensees  and  private  land  mobile  radio 
(PLMR)  licensees  sharing  marine 
spectrum  in  inland  regions  indefinitely, 
and  to  require  incumbents  and 
geographic  licensees  to  afford 
interference  protection  to  one  another. 
Under  the  proposal,  incumbent 
licensees  will  be  allowed  to  renew, 
transfer,  assign,  and  modify  their  license 
in  any  manner  so  long  as  such 
modifications  do  not  extend  the 
incumbent's  service  area;  proposed 
modifications  that  would  extend  an 
incumbent's  service  area  or  request 
additional  frequencies  would  be 
contingent  upon  an  agreement  with 
each  affected  licensee.  If  an  incumbent 
fails  to  construct,  discontinues 
operations,  or  otherwise  has  its  license 
terminated,  its  authorization  would 
automatically  revert  to  the  regional 
licensee. 

4.  The  Commission  proposes  to 
authorize  a  single  regional  licensee  to 
operate  on  all  unassigned  public 
correspondence  frequencies  within  its 
District  for  a  ten-year  license  term.  The 
Commission  proposes  to  permit  each 
regional  licensee  to  place  stations 
anywhere  within  its  region  to  serve 
vessels  or  units  on  land,  so  long  as 
marine-originating  traffic  is  given 
priority  and  incumbent  operations  are 
protected.  Base  stations  and  land  units 
would  be  blanket  licensed  under  the 
regional  license,  except  that  individual 
licensing  would  be  required  for  base 
stations  that  require  submission  of  an 
Environmental  Assessment  under  47 
CFR  1.1307  or  international 
coordination,  or  would  affect  the  radio 
frequency  quiet  zones  described  in  47 
CFR  80.21. 

5.  The  Commission  seeks  comment  on 
whether  the  current  construction 
requirement  for  VHF  public  coast 
stations  (i.e.,  that  the  station  be  placed 
in  operation  within  eight  months  of  the 
license  grant)  should  be  retained,  or 
replaced  with  a  requirement  that  the 
station  provide  substantial  service 
wnthin  ten  years  (or  some  lesser  level  of 
service  within  a  shorter  time).  The 


Commission  proposes  to  permit 
partitioning  and  disaggregation  of  the 
geographic  licenses,  with  partitionees 
and  disaggregatees  to  hold  their  licenses 
for  the  remainder  of  the  original 
licensee's  term  and  to  have  a  renewal 
expectancy. 

6.  Second,  the  Commission  proposes 
to  eliminate  the  required  showing  of 
channel  loading  for  high  seas  public 
coast  stations.  Like  the  now-eliminated 
VHF  band  loading  criteria,  these 
requirements  were  intended  to  prevent 
channel  warehousing  and  ensure 
efficient  use  of  the  maritime  spectrum, 
but  continuing  to  impose  loading 
requirements  on  high  seas  public  coast 
stations  could  unfairly  impair  the  ability 
of  providers  to  compete.  Efficient  use  of 
high  seas  public  coast  station  spectrum 
is  more  appropriately  monitored 
through  construction  requirements.  The 
Commission  proposes  extending  the 
construction  requirement  from  eight 
months  to  twelve  months. 

7.  Third,  the  Commission  proposes  to 
introduce  additional  flexibility  for 
AMTS  coast  stations.  The  Commission 
proposes  extending  the  construction 
requirement  from  eight  months  to  two 
years  for  new  systems  and  from  eight 
months  to  one  year  for  subsequently 
licensed  stations  that  extend  the 
geographic  area  served  by  the  system; 
and  eliminating  the  current  emission 
restrictions  and  channel  plan.  The 
Commission  seeks  comments 
concerning  ways  to  streamline  licensing 
and  regulatory  procedures  while 
continuing  to  protect  television 
reception  from  interference,  and 
concerning  increasing  the  permitted 
power  levels  for  AMTS  point-to-point 
communications. 

8.  Fourth,  the  Commission  proposes 
to  use  competitive  bidding  procedures 
to  resolve  mutually  exclusive  initial 
applications  for  VHF  geographic 
licenses  and  for  high  seas  and  AMTS 
public  coast  station  licenses,  in  light  of 
its  previous  determination  that  public 
coast  stations  provide  a  commercial 
mobile  radio  service  and,  thus,  public 
coast  station  licenses  are  auctionable, 
pursuant  to  47  U.S.C.  309(j).  The 
Commission  seeks  comments  regarding 
the  establishment  of  a  "small  business" 
definition  for  the  public  coast  service, 
and  on  what  small  business  provisions, 
i.e.,  installment  payment  plans  and 
bidding  credits,  should  be  offered  to 
public  coast  small  business  applicants. 

9.  Finally,  the  Commission  proposes 
allowing  private  coast  stations  to  share 
public  coast  station  frequencies  in  the 
MF/HF  bands,  and  seeks  comments 
regarding  how  the  charmels  would  be 
shared  and  how  to  resolve  mutually 
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exclusive  initial  applications  for  such 
frequencies. 

10.  In  order  to  permit  the  orderly  and 
effective  resolution  of  the  issues  in  this 
proceeding,  the  Second  Further  Notice 
of  Proposed  Rule  Making  suspends  the 
acceptance  of  public  coast  station 
applications  to  use  VHF  spectrum,  and 
PLMR  applications  proposing  to  share 
that  spectrum,  for  new  licenses, 
amendments  to  such  new  license 
applications,  applications  to  modify 
existing  licenses,  and  amendments 
thereto;  except  applications  involving 
renewals,  transfers,  assignments,  and 
modifications  that  propose  neither  to 
expand  a  station's  service  area  nor  to 
obtain  additional  public  coast  VHF  band 
spectrum.  This  suspension  applies  to 
applications  received  on  or  after  June 
17.  1997,  and  is  effective  until  March 
17.  1998.  provided  that  the  Commission 
has  not  taken  any  action  in  this 
proceeding  before  that  time. 

11.  Public  coast  station  applications 
to  use  VHF  spectrum  that  were  filed 
prior  to  the  deadline  stated  above  and 
which  are  pending  will  be  processed 
provided  that  they  are  not  mutually 
exclusive  with  other  applications  as  of 
the  deadline  stated  above,  and  the 
relevant  period  for  filing  competing 
applications  has  expired  as  of  the 
deadline  stated  above.  Previously  filed 
public  coast  station  applications  to  use 
public  coast  VHF  spectrum  not  meeting 
the.se  criteria  will  be  held  in  abeyance 
until  the  conclusion  of  this  proceeding. 
Previously  filed  PLMR  applications  to 
use  such  spectrum  will  be  processed. 

Regulatory  Flexibility  Act 

Initial  Regulatory  Flexibility  Analysis 

12.  As  required  by  Section  603  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  603. 
the  Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  expected  impact  on  small  entities 
of  the  policies  and  rules  proposed  in  the 
Second  Further  Notice  of  Proposed  Rule 
Making.  Written  public  comments  are 
requested  on  the  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  this  Second  Further 
Notice  of  Proposed  Rule  Making 
provided  in  the  item. 

13.  Need  for  and  Objectives  of  the 
Proposed  Rule.  The  purpose  of  this  item 
is  to  determine  whether  it  is  in  the 
public  interest,  convenience,  and 
necessity  to  amend  our  rules  to  simplify 
our  licensing  process  for  VHF  public 
coast  stations,  to  reconsider  our 
treatment  of  high  seas  public  coast 
stations,  and  to  introduce  additional 
flexibility  for  AMTS  public  coast 
stations.  These  proposals  include:  (1) 


Converting  licensing  of  VHF  public 
coast  station  spectrum  for  which  the 
principal  use  will  involve,  or  is 
reasonably  likely  to  involve, 
"subscriber- based"  services,  from  site- 
by-site  licensing  to  geographic  area 
licensing,  (2)  simplifying  and 
streamlining  the  VHF  public  coast 
spectrum  licensing  procedures  and 
rules,  (3)  increasing  licensee  flexibility 
to  provide  communication  services  that 
are  responsive  to  dynamic  market 
demands,  and  (4)  employing 
competitive  bidding  procedures 
(auctions)  to  resolve  mutually  exclusive 
applications  for  public  coast  spectrum 
for  which  the  principal  use  will  involve, 
or  is  reasonably  likely  to  involve, 
"subscriber-based"  services.  In  addition, 
we  temporarily  suspend  the  acceptance 
and  processing  of  certain  public  coast 
spectrum  applications,  with  the 
exception  of  applications  in  a  few  noted 
categories.  These  proposed  rules  and 
actions  should  increase  the  number  and 
types  of  communications  services 
available  to  the  maritime  community. 
Additionally,  these  proposals  should 
improve  safety  of  life  and  property  at 
sea. 

14.  Legal  Basis.  Authority  for  issuance 
of  this  item  is  contained  in  Sections  4(i), 
4(j),  7(a).  302.  303(b),  303(f),  303(g), 
303(r).  307(e).  332(a).  and  332(c)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(j). 
157(a),  303(b),  303(f),  303(g).  303(r). 
307(e).  332(a),  and  332(c). 

15.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  Rule 
Will  Apply.  The  proposed  rules  would 
affect  licensees  using  public  coast 
spectrum.  The  Commission  has  not 
developed  a  definition  of  the  term 
"small  entity"  specifically  applicable  to 
public  coast  station  licensees.  Therefore, 
the  applicable  definition  of  small  entity 
is  the  definition  under  the  Small 
Business  Administration  rules 
applicable  to  radiotelephone  service 
providers.  This  definition  provides  that 
a  small  entity  is  any  entity  employing 
less  than  1,500  persons.  See  13  CFR 
121.201,  Standard  Industrial 
Classification  (SIC)  Code  4812.  Since 
the  Regulatory  Flexibility  Act 
amendments  were  not  in  effect  until  the 
record  in  this  proceeding  was  closed, 
the  Comission  was  unable  to  request 
information  regarding  the  number  of 
small  entities  that  may  choose  to 
provide  public  coast  services  and  is 
unable  at  this  time  to  make  a 
meaningful  estimate  of  the  number  of 
potential  public  coast  service  providers 
which  are  small  businesses. 

16.  The  size  data  provided  by  the 
Small  Business  Administration  does  not 
enable  us  to  make  a  meaningful  estimate 


of  the  number  of  public  coast  station 
licensees  which  are  small  businesses. 
Therefore,  we  used  the  1992  Census  of 
Transportation,  Conununications.  and 
Utilities,  conducted  by  the  Bureau  of 
Census,  which  is  the  most  recent 
information  available.  This  document 
shows  that  only  12  radiotelephone  firms 
out  of  a  total  of  1,178  such  firms  which 
operated  during  1992  had  1,000  or  more 
employees. 

17.  We  seek  comment  on  the  number 
of  small  entities  that  use  public  coast 
station  spectrum.  Further,  we  seek 
comment  on  the  number  of  small 
entities  that  are  likely  to  apply  for 
licenses  under  the  various  proposals 
described  herein.  Because  any  entity 
that  is  capable  of  providing 
radiotelephone  service  is  eligible  to 
hold  a  public  coast  license,  the 
proposals  herein  could  prospectively 
affect  any  small  business  in  the  United 
States.  In  other  words,  the  universe  of 
prospective  or  possible  public  coast 
spectrum  users  is  all  small  businesses. 

18.  Reporting,  Recordkeeping,  and 
Other  Compliance  Requirements.  Again, 
we  note  that  we  have  requested 
comment  regarding  the  establishment  of 
a  small  business  definition  for  public 
coast  spectrum.  If  we  use  competitive 
bidding  to  award  licenses,  as  proposed, 
and  also  establish  a  small  business 
definition  for  the  purpose  of 
competitive  bidding,  then  all  small 
businesses  that  choose  to  participate  in 
these  services  will  be  required  to 
demonstrate  that  they  meet  the  criteria 
set  forth  to  qualify  as  small  businesses, 
as  required  under  part  1 .  subpart  Q  of 
the  Commission's  Rules.  47  CFR  part  1, 
subpart  Q.  Any  small  business  applicant 
wishing  to  avail  itself  of  small  business 
provisions  will  need  to  make  the  general 
financial  disclosures  necessarv"  to 
establish  that  the  small  business  is  in 
fact  small. 

19.  If  this  occurs,  prior  to  auction 
each  small  business  applicant  wall  be 
required  to  submit  an  FCC  Form  175, 
0MB  Clearance  Number  3060-0600. 
The  estimated  time  for  filling  out  an 
FCC  Form  175  is  45  minutes.  In 
addition  to  filing  an  FCC  Form  175, 
each  applicant  must  submit  information 
regarding  the  ownership  of  the 
applicant,  any  joint  venture 
arrangements  or  bidding  consortia  that 
the  applicant  has  entered  into,  and 
financial  information  which 
demonstrates  that  a  small  business 
wishing  to  qualify  for  installment 
payments  and  bidding  credits  is  a  small 
business.  Applicants  that  do  not  have 
audited  financial  statements  available 
will  be  permitted  to  certify  to  the 
validity  of  their  financial  showings. 
While  many  small  businesses  have 
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chosen  to  employ  attorneys  prior  to 
filing  an  application  to  participate  in  an 
auction,  the  rules  are  proposed  so  that 
a  small  business  working  with  the 
information  in  a  bidder  information 
package  can  file  an  application  on  its 
own.  When  an  applicant  wins  a  license, 
it  will  be  required  to  submit  an  FCC 
Form  494  (common  carrier)  which  will 
require  technical  information  regarding 
the  applicant's  proposals  for  providing 
service.  This  application  will  require 
information  provided  by  an  engineer 
who  will  have  knowledge  of  the 
system's  design. 

20.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  with  the  Proposals. 
None. 

21.  Significant  Alternatives 
Minimizing  the  Impact  on  Small 
Entities  Consistent  with  the  Stated 
Objectives.  The  NPRM  solicits  comment 
on  a  variety  of  alternatives  set  forth 
herein.  Any  significant  alternatives 
presented  in  the  comments  will  be 
considered.  As  noted,  we  have 
requested  comment  regarding  the 
establishment  of  a  small  business 
definition  for  the  public  coast  service. 
We  also  seek  comment  generally  on  the 
existence  of  small  entities  in  the  public 
coast  service  and  how  many  total 
entities,  existing  and  potential,  would 
be  affected  by  the  proposed  rules  in  the 
NPRM.  Finally,  we  request  that  each 
conunenter  identify  whether  it  is  a 
"small  business"  under  the  SBA 
definition  of  employing  fewer  than 
1,500  employees. 

22.  IRF.A  Comments.  We  request 
written  public  comment  on  the 
foregoing  IRFA.  Comments  must  have  a 
separate  and  distinct  heading 
designating  them  as  responses  to  the 
IRFA  and  must  be  filed  by  the  deadlines 
provided  in  the  item. 

Elx  Parte  Rules 

23.  This  is  a  non-restricted  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted  except 
during  the  Sunshine  Agenda  period, 
provided  they  are  disclosed  as  provided 
in  the  Commission's  rules.  See  generally 
47  CFR  1  1202.  1.1203,  1.1206(a). 

Paperwork  Reduction  Act 

24.  This  Second  Further  Notice  of 
Proposed  Rule  Making  does  not  contain 
either  a  proposed  or  modified 
information  collection. 

Comment  Filing  Procedures 

25.  To  file  formally  in  this 
proceeding,  you  must  file  an  original 
and  four  copies  of  all  comments,  reply 
comments,  and  supporting  comments.  If 
you  want  each  Commissioner  to  receive 
a  personal  copy  of  your  comments,  you 


must  file  an  original  plus  nine  copies. 
You  should  send  comments  and  reply 
comments  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  D.C.  20554.  You  also  may 
file  informal  comments  by  electronic 
mail.  You  should  address  informal 
comments  to  "mayday@fcc.gov".  You 
must  put  the  docket  number  of  this 
proceeding  ("PR  Docket  No.  92-257") 
on  the  subject  line.  You  must  also 
include  your  full  name  and  Postal 
Service  mailing  address  in  the  text  of 
the  message.  Formal  and  informal 
comments  and  reply  comments  will  be 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center  of  the  Federal 
Communications  Commission,  Room 
239,  1919  M  Street,  N.W..  Washington. 
D.C.  20554. 

List  of  Subiects  in  47  CFR  Part  80 

Communications  equipment.  Radio, 
Vessels. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

Rule  Changes 

47  CFR  Part  80  is  proposed  to  be 
amended  as  follows: 

PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

1.  The  authority  citation  for  Part  80 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068, 1081-1105.  as  amended;  47 
U.S.C.  151-155.  301-609;  3  UST  3450,  3  UST 
4726,  12  UST  2377. 

2.  Section  80.25(b)  is  revised  to  read 
as  follows: 

§  80.25    License  term. 

***** 

(b)  Licenses  other  than  ship  stations 
in  the  maritime  services  will  normally 
be  issued  for  a  term  of  ten  years  from 
the  date  of  original  issuance,  major 
modification,  or  renewal. 
***** 

3.  Section  80.49  is  revised  to  read  as 
follows: 

§  80.49    Construction  and  regional  service 
requirements. 

(a)  Public  coast  stations.  Each  VHF 
public  coast  station  licensee  must 
demonstrate  that  it  is  providing 
substantial  service  within  its  region  or 
service  area  (subpart  P)  within  ten  years 
of  the  initial  license  grant.  For  LF.  MF, 
and  HF  band  and  AMTS  public  coast 
station  licensees,  when  a  new  license 
has  been  issued  or  additional  operating 


frequencies  have  been  authorized,  if  the 
station  or  frequencies  authorized  have 
not  been  placed  in  operation  within 
twelve  months  from  the  date  of  the 
grant,  the  authorization  becomes  invalid 
and  must  be  returned  to  the 
Commission  for  cancellation. 

(b)  Public  fixed  stations.  When  a  new 
license  has  been  issued  or  additional 
operating  frequencies  have  been 
authorized,  if  the  station  or  frequencies 
authorized  have  not  been  placed  in 
operation  within  twelve  months  from 
the  date  of  the  grant,  the  authorization 
becomes  invalid  and  must  be  returned 
to  the  Commission  for  cancellation. 

4.  Section  80.215(h)(5)  is  revised  to 
read  as  follows: 

§80.215    Transmitter  power. 

***** 

(h)*  *  * 

(5)  The  transmitter  power,  as 
measured  at  the  input  terminals  to  the 
station  antenna,  must  be  50  watts  or 
less. 

***** 

5.  Section  80.303(b)  is  revised  to  read 
as  follows: 

§  80.303    Watch  on  1 56.800  MHz  (Channel 
16). 

***** 

(b)  A  coast  station  is  exempt,  by  rule, 
from  compliance  with  the  watch 
requirement  when  Federal,  State,  or 
Local  Government  stations  maintain  a 
watch  on  156.800  MHz  over  95%  of  the 
coast  station's  service  area.  Each 
licensee  exempted  by  rule  must  notify 
the  appropriate  Coast  Guard  District 
office  at  least  thirty  days  prior  to 
discontinuing  the  watch,  or  in  the  case 
of  new  stations,  at  least  thirty  days  prior 
to  commencing  service. 
***** 

6.  Section  80.357(b)(2)(ii) 
introductory  text  is  revised  to  read  as 
follows: 

§  80.357    Morse  code  working  frequencies. 

***** 

(b)*  *  * 

(2)  *  *  • 

(ii)  Frequencies  above  5  MHz  may  be 
assigned  primarily  to  stations  serving 
the  high  seas  and  secondarily  to  stations 
serving  inland  waters  of  the  United 
States,  including  the  Great  Lakes,  under 
the  condition  that  interfrence  will  not 
be  caused  to  any  coast  station  serving 
the  high  seas. 


§  80.361     [Amended] 

7.  Section  80.361  is  amended  by 
redesignating  paragraph  (a)(1)  as 
paragraph  (a)  and  removing  paragraph 
{a)(2). 
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8.  Section  80.371  is  amended  by 

removing  paragraph  (b)(4)  and  revising 
paragraph  (c)  introductory  text  to  read 
as  follows: 

§80.371     Public  correspondence 
frequencies. 

***** 

(c)  Working  frequencies  in  the  marine 
VHF  156-162  MHz  band.  The  frequency 
pairs  listed  below  are  available  for 
assignment  to  a  single  licensee  in  each 
of  the  following  ten  regions:  the  First, 
Fifth,  Seventh,  Eighth,  Ninth,  Eleventh, 
Thirteenth,  Fourteenth,  and 
Seventeenth  United  States  Coast  Guard 
Districts,  as  they  are  defined  in  33  CFR 
part  3.  Each  regional  licensee  may  place 
stations  anywhere  within  its  region  so 
long  as  it  provides  protection  to  co- 
channel  incumbent  licensees,  as  defined 


in  subpart  P.  For  purposes  of  this 
section,  co-channel  incumbent  licensees 
include  public  coast  stations  and 
Industrial  and  Land  Transportation 
stations  authorized  under  part  90  of  this 
chapter  on  a  primary  basis.  Each 
regional  licensee  may  also  operate  on 
offset  frequencies  in  areas  where  the 
regional  licensee  is  authorized  on  both 
frequencies  adjacent  to  the  offset 
frequency.  Regional  licensees  that  share 
a  common  border  may  either  distribute 
the  available  frequencies  upon  mutual 
agreement  or  request  that  the 
Commission  assign  frequencies  along 
the  common  border.  Operation  along 
international  borders  is  subject  to 
coordination  with  foreign 
administrations. 


§  80.374    [Amended] 

9.  Section  80.374  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (cj  as 
paragraphs  (a)  and  (b). 

10.  Section  80.481  is  added  to  read  as 
follows: 

§  80.481    Alternative  technical  parameters 
for  AMTS  transmitters. 

In  lieu  of  the  technical  parameters  set 
forth  in  this  part,  AMTS  transmitters 
may  utilize  any  modulation  or 
channelization  scheme  so  long  as 
emissions  are  attenuated,  in  accordance 
with  47  CFR  80.211.  at  the  band  edges 
of  each  station's  assigned  channel  group 
or  groups. 

(PR  Doc.  97-18292  Filed  7-11-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Research,  Education,  and  Economics 

Notice  of  Strategic  Planning  Task 
Force  Meeting 

agency:  Research,  Education,  and 
Economics,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  United  States  Department 
of  Agriculture  announces  a  meeting  of 
the  Strategic  Planning  Task  Force  on 
Research  Facilities. 
SUPPLEMENTARY  INFORMATION:  The 
Strategic  Planning  Task  Force  on 
Research  Facilities  which  consists  of  15 
members,  have  scheduled  to  meet  for 
the  second  of  eight  planned  meetings. 
The  meeting  is  scheduled  to  be  held  at 
the  Holiday  Inn-University  Park  in  Ft. 
Collins,  Colorado,  beginning  at  1  p.m. 
on  August  25  and  concluding  at  4  p.m. 
on  August  27.  The  meeting  will  focus  on 
what  has  transpired  since  the  initial 
meeting  on  May  28-30.  1997,  in  Ames, 
Iowa,  and  what  has  been  accomplished 
since.  One  day  of  the  meeting  will  be 
spent  touring  various  ARS,  FS,  and 
APHIS  research  facilities.  At  the  first 
meeting,  a  draft  agenda  on  ways  to 
implement  the  charge  of  the  Secretary 
was  introduced  and  a  format  for 
subsequent  meetings  established. 
TIMES  AND  DATES:  August  25, 1997,  1 
p.m. — 8  p.m.;  August  26. 1997,  8  a.m — 
8  p.m.;  and  August  27,  1997,  8  a.m.— 
4  p.m. 

PIACE:  Holiday  Inn — University  Park, 
425  W.  Prospect  Avenue,  Ft.  Collins,  CO 
80526. 

TYPE  OF  MEETING:  Open  to  the  public. 
COMMENTS:  The  public  may  file  written 
comments  before  or  after  the  meeting 
with  the  contact  person  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitch  Geasler,  Project  Director,  Strategic 
Planning  Task  Force  on  Research 
Facilities,  Room  212-W,  Jamie  L. 
Whitten  Building.  USDA.  1400 


Independence  Avenue.  S.W., 
Washington.  D.C.  20250.  Telephone 
(202J  720-3803. 

Done  at  Washington.  D.C  this  8th  day  of 
July  1997. 

Catherine  E.  Woteki, 

Acting  Under  Secretary,  Resecuvh,  Education, 
and  Economics. 

[PR  Doc.  97-18384  Filed  7-11-97;  8:45  am] 
BILLING  CODE  3410-22-P 

DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Notice  of  Intent  to  Extend  a  Currently 
Approved  Information  Collection 

AGENCY:  Cooperative  State  Research, 

Education,  and  Extension  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995(Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  (OMB)  regulations  at  5  CFR 
Part  1320  (60  FR  44977,  August  29, 
1995),  this  notice  announces  the 
Cooperative  State  Research,  Education, 
and  Extension  Service's  (CSREES) 
intention  to  request  an  extension  for 
three  years  for  a  currently  approved 
information  collection  in  support  of 
programs  administered  by  CSREES's 
Higher  Education  Programs  (HEP)  unit. 
DATES:  Conmients  on  this  notice  must  be 
received  by  September  17,  1997  to  be 
assured  of  consideration. 
ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Sally  J.  Rockey,  Deputy 
Administrator,  Competitive  Research 
Grants  and  Awards  Management, 
CSREES,  USDA,  STOP  2240,  1400 
Independence  Avenue,  S.W., 
Washington.  D.C.  20250-2240; 
Telephone:  (202)  401-1766;  E-mail: 
OEP@reeusda  .go  v . 

SUPPLEMENTARY  INFORMATION: 

Title:  CSREES/Higher  Education 
Grants  Program. 

OMB  Number:  0524-0030. 

Expiration  Date  of  Current  Approval: 
September  30, 1997. 

Type  of  Request:  Intent  to  extend  a 
currently  approved  information 
collection  for  three  years. 

Abstract:  The  HEP  unit  of  USDA/ 
CSREES  administers  several 


competitive,  peer-reviewed  research  and 
teaching  programs,  under  which  grants 
of  a  high-priority  nature  are  awarded. 
These  programs  are  authorized  pursuant 
to  the  authorities  contained  in  the 
National  Agricultural  Research. 
Extension,  and  Teaching  Policy  Act  of 
1977,  as  amended  (7  U.S.C.  3101  et 
seq.),  section  1417(b)(1)  for  the 
Challenge  Grants  Program  (7  U.S.C. 
3152),  section  1417(b)(4)  for  the 
Capacity  Building  Grants  Program  (7 
U.S.C.  3152).  section  1455  for  the 
Hispanic-Serving  Institutions  Education 
Grants  Program  (7  U.S.C.  3241).  and  the 
Equity  in  Educational  Land-Grant  Status 
Act  of  1994  (7  U.S.C.  301  et  seq.)  for  the 
Tribal  Colleges  Education  Equity  Grants 
Program. 

The  Challenge  Grants  Program  is 
intended  to  assist  colleges  and 
universities  in  the  United  States  in 
providing  high  quality  educational 
programs  in  the  food  and  agricultural 
sciences.  The  Capacity  Building  Grants 
Program  is  intended  to  strengthen  the 
teaching  and  research  capabilities  of  the 
sixteen  1890  historically  black  Land- 
Grant  Institutions  and  Tuskegee 
University.  The  Hispanic-Serving 
Institutions  Education  Grants  Program  is 
intended  to  promote  and  strengthen  the 
ability  of  Hispanic-Serving  Institutions 
to  carry  out  educational  programs.  The 
Tribal  Colleges  Education  Equity  Grants 
Program  is  intended  to  support  projects 
that  strengthen  academic  programs  at 
the  1994  Land-Grant  Institutions.  All  of 
these  programs  will,  in  turn,  attract 
outstanding  students  and  produce 
graduates  capable  of  strengthening  the 
Nation's  food  and  agricultural  scientific 
and  professional  work  force. 

Before  awards  can  be  made,  certain 
information  is  required  from  applicants 
as  part  of  an  overall  proposal  package. 
In  addition  to  project  summaries, 
descriptions  of  the  research  or  teaching 
efforts,  literature  reviews,  curricula 
vitae  of  principal  investigators,  and 
other,  relevant  technical  aspects  of  the 
proposed  project,  supporting 
documentation  of  an  administrative  and 
budgetary  nature  also  must  be  provided. 
Because  of  the  nature  of  the 
competitive,  peer-reviewed  process,  it  is 
important  that  information  from 
applicants  be  available  in  a 
standardized  format  to  ensure  equitable 
treatment. 

Each  year,  HEP  solicitations  are 
issued  requesting  proposals  for  various 
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research  and  teaching  areas  targeted  for 
support.  Applicants  submit  proposals 
for  these  targeted  research  and  teaching 
areas  following  the  format  outlined  in 
the  proposal  application  guidelines 
accompanying  each  solicitation.  These 
proposals  are  evaluated  by  peer  review 
panels  and  awarded  on  a  competitive 
basis. 

These  programs  have  been  using 
forms  that  have  been  approved  in  an 
OMB-approved  collection  of 
information  package  (OMB  No.  0524- 
0030). 

Forms  CSREES-662,  "Assurance 
Statement(s);"  CSREES-663,  "Current 
and  Pending  Support:"  CSREES-708, 
"Summary  Vita — Teaching  Proposal;" 
CSREES-710,  "Summary  Vita- 
Research  Proposal;"  CSREES-711, 
"Intent  to  Submit  a  Proposal;  '  CSREES- 
712,  "Higher  Education  Proposal  Cover 
Page;"  and  CSREES-713,  "Higher 
Education  Budget"  are  mainly  used  for 
proposal  evaluation  and  administration 
purposes.  While  some  of  the 
information  will  be  used  to  respond  to 
inquiries  from  Congress  and  other 
government  agencies,  the  forms  are  not 
designed  to  be  statistical  surveys  or  data 
collection  instruments.  Their 
completion  by  potential  recipients  is  a 
normal  part  of  the  application  to  Federal 
agencies  which  support  basic  and 
applied  scientific  research. 

"The  following  information  has  been 
collected  and  will  continue  to  be 
collected: 

Form  CSREES-662— Assurances; 
Provides  required  assurances  of 
compliance  with  regulations  involving 
the  protection  of  human  subjects, 
animal  welfare,  and  recombinant  DNA 
research. 

Form  CSREES-663— Current  and 
Pending  Support:  Provides  information 
for  active  and  pending  projects  an 
applicant  may  have. 

Form  CSREES-708— Teac/jing 
Credentials:  Identifies  key  personnel 
contributing  substantially  to  the 
conduct  of  a  teaching  project  and 
provides  pertinent  information 
concerning  their  backgrounds. 

Form  CSREES-710— flesearc/j 
Credentials:  Identifies  key  personnel 
contributing  substantially  to  the 
conduct  of  a  research  project  and 
provides  pertinent  information 
concerning  their  backgrounds. 
Currently,  the  only  program  using  this 
form  is  the  Capacity  Building  Grants 
Program. 

Form  CSREES-711— /nfenf  to  Submit: 
Provides  names,  addresses,  and  phone 
numbers  of  project  directors  and 
authorized  agents  of  applicant 
institutions  and  general  information 
regarding  potential  proposals. 


Form  CSREES-71 2— Proposa/ 
Identification:  Provides  names, 
addresses,  and  phone  numbers  of 
project  directors  and  authorized  agents 
of  applicant  institutions  and  general 
information  regarding  the  proposals. 

Form  CSREES-713— Budget:  Provides 
a  breakdown  of  the  purposes  for  which 
funds  will  be  spent  in  the  event  of  a 
grant  award. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  6.75  hours  per 
response. 

Respondents:  Non-profit  institutions, 
individuals,  businesses.  Federal 
Government,  and  State,  Local,  or  Tribal 
Governments. 

Estimated  Number  of  Responses  per 
Form:  200  for  Form  CSREES-710;  400 
for  Form  CSREES-708;  and  600  each  for 
Forms  CSREES-662,  CSREES-663, 
CSREES-711,  CSREES-712  and 
CSREES-713. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,450  hours,  broken  down 
by:  150  hours  for  Form  CSREES— 662 
(one-quarter  hour  per  600  respondents); 
150  hours  for  Form  CSREES-663  (one- 
quarter  hour  per  600  respondents);  400 
hours  for  Form  CSREES-708  (one  hour 
per  400  respondents);  200  hours  for 
Form  CSREES-710  (one  hour  per  200 
respondents);  150  hours  for  Form 
CSREES-711  (one-quarter  hour  per  600 
respondents);  1.800  hours  for  Form 
CSREES-712  (3  hours  per  600 
respondents);  600  hours  for  Form 
CSREES-713  (one  hour  per  600 
respondents). 

Frequency  of  Responses:  Annually. 

Copies  of  this  information  collection 
can  be  obtained  from  Suzanne 
Plimpton,  Policy  and  Program  Liaison 
Staff,  CSREES:  telephone:  (202)  401- 
1302;  E-mail:  OEP@reeusda.gov. 

Comments:  Comments  are  invited  on: 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection        • 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Sally  J  Rockey,  Deputy  Administrator, 
Competitive  Research  Grants  and 
Awards  Management,  CSREES,  USDA, 


STOP  2240,  1400  Independence 
Avenue,  S.W.,  Washington,  D.C.  20250- 
2240:  Telephone:  (202)  401-1766:  E- 
mail:  OEP@reeusda.gov.  Comments  also 
may  be  submitted  directly  to  OMB  and 
should  be  addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Washington, 
D.C.  20502. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  also 
will  become  a  matter  of  public  record. 

Done  at  Washington,  D.C,  this  8th  day  of 
July.  1997. 
B.H.  Robinson, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service  . 
|FR  Doc.  97-18299  Filed  7-11-97;  8:45  am] 
BILUNQ  CODE  3410-22-P 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Foreign  Market  Development 
Cooperator  Program — FY  1998 
Program  Announcement 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
availability  of  funds  fur  the  Fiscal  Year 
1998  Foreign  Market  Development 
Cooperator  (Cooperator)  Program. 
DATES:  All  applications  must  be 
received  by  5:00  p.m.  Eastern  Daylight 
Savings  Time,  August  13,  1997. 
ADDRESSES:  U.S.  Department  of 
Agriculture.  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
STOP  1042,  1400  Independence  Ave., 
S.W..  Washington,  DC.  20250-1042. 
FOR  FURTHER  INFORMATION  CONTACT: 
The  Marketing  Operations  Staff  at  (202) 
720-4327. 

SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Foreign  .Agricultural  Service 
(FAS)  announces  that  applications  are 
being  accepted  for  participation  in  the 
Fiscal  Year  1998  Cooperator  Program. 
The  Program  is  intended  to  create, 
expand  and  maintain  foreign  markets 
for  United  States  agricultural 
commodities  and  products.  The  Foreign 
Agricultural  Service  (FAS)  administers 
the  Cooperator  Program  and  provides 
cost  share  assistance  to  eligible  trade 
organizations  to  carry  out  approved 
market  development  activities. 
Finemcial  assistance  under  this  program 
will  be  made  available  on  a  competitive 
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basis  and  applications  will  be  reviewed 
against  the  evaluation  criteria  contained 
in  this  announcement. 

On  May  16,  1997,  FAS  published  a 
notice  in  the  Federal  Register 
requesting  comments  on  the  proposed 
method  and  criteria  for  evaluating 
proposals  and  allocating  funds  among 
applicants.  FAS  received  10  letters  from 
various  U.S.  trade  association  in 
response  to  the  notice.  Following  is  a 
summary  of  the  comments  and  FAS' 
responses  to  these  comments.  General 
comments  relating  to  the  value  of  a 
competitive  process  and  non- 
substantive comments  have  been 
omitted. 

Comment:  We  question  how  Past 
Demand  Expansion  Performance  will  be 
used  in  the  criteria.  Our  understanding 
of  this  criteria  is  that  a  U.S.  commodity 
that  accounted  for  100%  of  the  world 
market  for  that  commodity  would 
receive  a  higher  weighting  in  the 
funding  formula  than  a  commodity  that 
accounted  for  only  40%.  This  seems  to 
make  little  sense.  A  very  high  existing 
market  share  would  suggest  relatively 
less  need  for  aggressive  market 
development  since  competition  does  not 
exist  or  has  been  largely  eliminated.  At 
the  other  extreme,  a  low  market  share 
may  suggest  that  the  U.S.  cannot  be 
competitive  and  may  warrant  limited  or 
no  market  development  efforts.  The 
midrange  of  market  shares,  25%-75%, 
most  likely  would  occur  for  those 
commodity  markets  which  are 
extremely  competitive  (but  where  the 
U.S.  is  having  some  success)  and  would 
benefit  most  from  market  development 
investments. 

Comment:  In  calculating  past  export 
performance  and  past  demand 
expansion  performance,  Cooperators 
will  be  awarded  for  activities  carried  out 
in  targeted  markets  that  are  steady, 
reliable  customers  (where  market 
development  may  not  be  as  critical) 
rather  than  in  markets  that  are  just 
beginning  to  develop  for  U.S.  suppliers 
or  in  markets  that  are  declining  and 
market  development  is  being  used  to  try 
to  keep  the  market  viable.  Program 
funds  should  be  available  to  help 
Cooperators  leverage  their  market 
development  activities  in  targeted 
markets  that  may  not  be  at  their  peak. 

Comment:  In  the  discussion  of  past 
export  performance,  reference  is  made 
to  the  "sheu^  of  the  value  of  exports." 
How  is  this  calculated? 

Comment:  In  the  discussion  of  the 
contribution  level  criteria,  reference  is 
made  to  "share  of  contributions."  What 
does  this  mean? 

Comment:  Throughout  the  descriptioD 
of  the  allocation  criteria,  reference  is 
made  to  "shares"  instead  of  actual 


values.  We  found  this  confusing  and 
request  that  FAS  take  another  look  at 
the  proposed  methodology  for  making 
the  calculations  for  each  of  the  criteria. 

Response:  From  the  above  comments 
it  appears  that  there  is  some  confusion 
and  perhaps,  in  some  cases, 
misunderstanding  of  how  and  why 
some  of  the  allocation  criteria  will  be 
calculated  and  used  in  the  allocation 
process.  The  following  should  help  to 
clarify  these  issues.  First,  the  general 
philosophy  behind  selecting  and  using 
these  criteria  is  to  balance  export 
performance  and  market  potential  with 
the  limited  amount  of  program 
resources  that  are  available.  It  is  our 
expectation  that  in  using  these  objective 
criteria — combined  with  the  other 
factors  identified  under  the  Review 
Process  section  of  this  notice — that  this 
overall  objective  will  be  met.  Second, 
the  criteria  and  the  manner  in  which 
they  will  be  used  as  designed  to  ensure 
that  the  appropriate  level  of  resources 
are  allocated  for  both  market 
maintenance  and  market  potential,  or 
growth  objectives.  Third,  will  regard  to 
the  meaning  of  the  word  "share"  as 
used  in  several  of  the  allocation  criteria, 
this  term  refers  to  a  percent,  not  market 
share.  Using  the  past  export 
performance  criterion  as  an  example, 
"share"  refers  to  the  applicant's  percent 
of  the  total  export  value  of  products 
promoted  by  all  applicants  under  the 
program  compared  to  the  applicant's 
percent  of  total  available  Cooperator 
Program  resources. 

Comment:  Why  did  FAS  decide  to  ask 
for  six  years  of  data  for  calculating  the 
allocation  criteria?  By  asking  for  so 
many  years,  FAS  is  complicating  the 
process  of  developing  proposals  and 
encouraging  applicants  to  spend  time  on 
data  generation  and  presentation  that 
could  more  profitably  be  used  by 
developing  that  part  of  the  proposal  that 
explains  the  link  between  activities  and 
the  applicant's  marketing  strategy. 

Response:  The  Cooperator  Program  is 
a  long-term  market  development 
program  designed  to  address  long-term 
foreign  import  constraints  such  as  infra- 
structural  market  impediments  and 
limited  processing  capabilities.  Given 
these  types  of  constraints,  it  typically 
takes  several  years  before  any  returns  on 
investment  are  realized.  For  this  reason, 
FAS  believes  it  is  necessary  to  analyze 
data  spanning  a  longer  time  period  in 
order  to  obtain  an  accurate  assessment 
of  a  long-term  strategic  marketing  plan. 
Also',  by  using  data  spanning  several 
years,  we  are  able  to  mitigate  the  impact 
of  year-to-year  fluctuations  in  trade 
caused  by  factors  external  to  the 
program,  e.g.,  changes  in  price  and 
production  levels. 


Comment:  In  the  discussion  of  past 
demand  expansion  performance, 
reference  is  made  to  the  "total  value  of 
world  imports.  "  Why  did  FAS  decide  to 
base  this  calculation  on  import  rather 
than  export  statistics. 

Response:  FAS  chose  to  use  imports 
rather  than  exports  for  this  factor 
because  a  primary  objective  of  the 
Cooperator  Program  is  to  increase 
worldwide  demand  for  U.S.  agricultural 
commodities. 

Comment:  Please  explain  the  choice 
of  the  year  2003  as  the  basis  for  the 
futiue  demand  expansion  goals 
criterion. 

Response:  The  calculations  for 
contribution  levels,  past  export 
performance,  past  demand  expansion 
performance  and  future  demand 
expansion  goals  are  based  on  6  years  of 
data,  to  the  extent  such  data  is  available. 
The  first  year  for  which  data  will  be 
available  for  the  future  demand 
expansion  goals  criterion  will  be  1998, 
followed  by  6  years  of  projections  to  the 
year  2003. 

Comment:  Since  the  weight  factor  will 
almost  always  be  less  than  1.00,  the 
implication  of  this  formula  is  that  FMD 
applicants  will  always  receive 
something  less  than  the  commodity 
division  recommends.  This  gives  the 
commodity  division  incentive  to  inflate 
its  funding  recommendation. 

Response:  While  the  sum  of  all  the 
factor  weights  is  1.00,  the  position,  or 
scoring,  of  one  applicant  relative  to  all 
other  applicants  is  more  important.  The 
ability  of  the  commodity  divisions  to 
inflate  the  recommendations  is 
constrained  by  the  amount  of  available 
funds.  The  ability  to  'game'  this  process 
is  quite  limited  because  allocations  are 
ultimately  based  on  contribution  levels 
and  performance. 

Comment:  We  believe  that  the 
weighting  factors  for  two  of  the 
proposed  allocation  criteria  should  hn 
revised.  We  believe  that  the  overall 
formula  is  weighted  too  heavily  toward 
an  applicant's  contribution  level.  The  40 
percent  weighting,  we  believe,  would 
have  a  tendency  to  reward  larger  well- 
financed  participants  and  unfairly  limit 
or  punish  the  small-to-medium  sized 
applicants.  Conversely,  we  feel  that  the 
proposed  weighting  percentage  given  for 
past  export  performance  (20  percent)  is 
too  low.  To  better  reflect  the  efforts  of 
an  applicant,  we  recommend  that  the 
percentage  weighting  for  these  two 
criteria  be  reversed  or  at  least  equalized. 
We  feel  that  our  members  should  be 
rewarded  for  the  volume  and  value  of 
their  exports  which  make  a  sizable 
contribution  to  the  positive  agricultural 
trade  balance. 
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Response:  FAS  assigned  a  40  percent 
weight  to  the  contribution  criterion 
because  we  believe  that  the  contribution 
level  reflects  an  industry's  commitment 
to  its  international  marketing  efforts. 
The  formula  does  not  necessarily 
disadvantage  smaller  applicants  with 
fewer  resources  to  contribute  to  the 
program  because  each  applicant's 
contribution  level  is  compared  to  its 
Cooperator  marketing  plan  budget,  i.e.  a 
ratio  is  established.  FAS  also  places 
importance  on  export  performance  and 
demand  expansion  when  evaluating 
applications  as  reflected  in  four  of  the 
five  allocation  criteria.  Collectively,  this 
criteria  account  for  60  percent  of  the 
allocation  formula. 

Comment:  The  wording  of  the  last 
sentence  in  the  draft  notice  is  unclear  to 
us.  Reference  is  made  to  a  "total  weight 
factor,"  but  we  can  find  no  earlier 
reference  to  this  factor  in  the  text  of  the 
notice. 

Response:  The  total  weight  factor  is 
simply  the  sum  of  the  percentage  weight 
factors  of  the  four  allocation  criteria 
which  will  be  used  for  each  applicant 
this  year. 

Comment:  Under  the  proposed 
weighting  described  in  section  (b)  past 
export  performance,  we  are  concerned 
about  how  the  foreign  overhead 
provided  for  co-location  within  a  U.S. 
agricultural  trade  office  will  be 
calculated.  In  a  number  of  cases,  the 
FMD  cooperator  has  not  had  a  choice  in 
whether  or  not  to  co-locate  within  an 
ATO  in  a  target  market,  and  does  not 
have  direct  control  over  the  level  of 
expenditure  used  to  support  that  ATO. 

Response:  FAS  will  calculate  the 
dollar  value  of  space  provided  for  co- 
location  within  a  U.S.  agricultural  trade 
office.  This  value  will  be  based  on  the 
square  footage  occupied  by  the 
applicant  in  the  office  and  the  actual 
rent  cost  paid  by  FAS.  Since  the  value 
represents  a  level  of  resources  being 
provided  by  the  U.S.  Government,  it 
should  be  included  in  the  allocation 
formula. 

Comment:  In  calculating  proposed 
contribution  levels,  past  export 
performance,  and  past  demand 
expansion  p>erformance,  the  collection 
of  targeted  markets  over  the  six  year 
time  period  should  remain  unchanged 
in  order  to  obtain  accurate  data.  Under 
our  limited  budget,  for  example, 
targeted  markets  move  in  and  out  of 
each  year's  marketing  plan  based  on 
expected  or  forecast  export  activity  and 
availability  of  program  funds. 

Response:  The  accuracy  of  the  data 
collected  will  not  be  impacted  by 
changes  in  the  targeted  markets.  For  any 
given  year  that  Cooperator  funds  are 
spent  in  a  market,  the  applicant  will  be 


required  to  provide  six  years  of  data. 
Again,  FAS  believes  it  is  necessary  to 
analyze  data  spanning  a  longer  time 
period  in  order  to  obtain  an  accurate 
assessment  of  a  long-term  strategic 
marketing  plan. 

Comment:  Our  organization  seems  to 
qualify  for  all  usual  and  customary 
factors  used  by  FAS  when  reviewing 
proposed  projects,  e.g,  U.S. -based  staff, 
contributions,  etc.  However,  the 
calculations — 6  year  averages — for 
contributions,  past  export  performance, 
past  demand  expansion  performance, 
future  demand  expansion  goals  and 
accuracy  of  past  demand  expansion 
projections  seem  to  be  intertwined  with 
existing  MAP  provisions  and 
performance.  Our  organization  has  no 
MAP  history.  Does  this  therefore 
disqualify  our  organization  from  FMD 
consideration? 

Response:  An  applicant  need  not  have 
previously  participated  in  the  MAP  or 
Cooperator  Program  to  receive 
consideration  for  funding.  For  those 
applicants  that  have  no  MAP  history, 
calculations  for  the  allocation  criteria 
will  be  based  on  Cooperator  Program 
data,  as  available. 

Comment:  We  believe  that  in 
developing  a  method  to  evaluate  the 
relative  merits  of  different  proposals  for 
the  purpose  of  determining  appropriate 
funding  levels,  an  exemption  or 
different  method  of  evaluation  should 
be  given  to  small  cooperators.  Time  and 
resources  available  to  applicants  to 
prepare  "meritorious  proposals  "  will  be 
a  significant  factor.  Special 
consideration  should  be  given  to 
cooperators  whose  proposed  marketing 
plan  budgets  fall  within  a  "de  minimis" 
range  or  less  than  0.5%,  1%,  or  2%  of 
all  Cooperator  marketing  plan  budgets. 

Response:  FAS  does  not  intend  to 
exempt  cr  apply  a  different  method  of 
evaluation  to  any  applicant  as  this 
would  undermine  the  competitive 
nature  of  the  allocation  process.  FAS 
has  also  considered  the  time  and 
resources  needed  to  prepare  an 
application  for  the  Cooperator  Program 
and  we  do  not  believe  this  competitive 
process  will  impose  any  additional 
burden  on  applicants. 

Comment:  We  request  that  any 
proposed  program  regulation 
acknowledge  that  due  to  the  diverse 
makeup  of  the  applicants  in  terms  of 
membership  that  the  allocation  of  FMD 
funding  take  into  consideration  the 
nature  of  the  industry.  That  is,  any 
calculation  of  an  industry's  ability  to 
develop  contributions,  and  the 
wherewithal  to  collect  industry 
contributions,  should  be 
counterbalanced  by  that  industry's 


contribution  to  the  economy,  in 
particular,  the  export  economy. 

Response:  FAS  recognizes  that  not  all 
applicants  have  the  same  ability  to 
generate  industry  funding  and 
contributions  to  the  program.  FAS  also 
recognizes  that  an  industry's 
contribution  to  the  economy  as  a  whole 
is  very  important.  However,  for  this 
allocation  process,  it  would  be  too 
difficult  and  too  time  consuming  to 
identify,  quantify,  and  verify  the 
appropriate  variables  for  measuring  the 
benefits  to  the  economy. 

Background 

Under  the  Cooperator  Program.  FAS 
enters  into  Market  Development  Project 
Agreements  with  nonprofit  U.S.  trade 
organizations  or  associations  of  State 
Departments  of  Agriculture.  FAS  enters 
into  agreements  with  those  nonprofit 
U.S.  trade  organizations  that  have  the 
broadest  possible  producer 
representation  of  the  commodity  being 
promoted  and  gives  priority  to  those 
organizations  that  are  nationwide  in 
membership  and  scof)e.  Program 
participants  may  not,  during  the  term  of 
their  agreement  with  FAS,  make  export 
sales  of  the  agricultural  commodity 
being  promoted  or  charge  fees  for 
facilitating  an  export  sale  if  promotional 
activities  designed  to  result  in  that 
specific  sale  are  supported  by 
Cooperator  Program  funds. 

Market  Development  Project 
Agreements  involve  the  promotion  of 
agricultural  commodities  on  a  generic 
basis  and,  therefore,  do  not  involve 
activities  targeted  direcdy  toward 
individual  consumers.  Approved 
activities  contribute  to  the  maintenance 
or  growth  of  demand  for  the  agricultural 
commodities  and  generally  address 
long-term  foreign  import  constraints  by 
focusing  on  matters  such  as: 
— Reducing  infi^-structural  or  historical 

market  impediments; 
— Improving  processing  capabilities; 
— Modifying  codes  ancfstandards;  and 
— Identifying  new  markets  or  new 

applications  or  uses  for  the 

agricultural  commodity  or  product  in 

the  foreign  market. 

Authority 

The  Cooperator  Program  is  authorized 
by  Title  VII  of  the  Agricultural  Trade 
Act  of  1978,  7U.S.C.  5721,etseq. 
Program  regulations  appear  at  7  CFR 
part  1550. 

Application  Process 

To  be  considered,  an  applicant  must 
submit  to  FAS  information  related  to  the 
allocation  criteria  considered  by  FAS  as 
described  in  this  notice.  All 
applications  must  be  submitted  in 
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triplicate  from  (an  original  and  two 
copies).  Handbooks  are  available  to 
assist  applicants  in  developing  an 
application  and  marketing  plan.  To 
receive  a  handbook,  contact  the 
Marketing  Operations  Staff  at  (202)  720- 
4327  or  visit  the  FAS  home  page  at 
http://vvrww, fas.usda.gov. 

Review  Process 

FAS  allocates  funds  in  a  manner  that 
effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993.  In  deciding 
whether  a  proposed  project  will 
contribute  to  the  effective  creation, 
expansion  or  maintenance  of  foreign 
markets.  FAS  seeks  to  identify  a  clear, 
long-term  agricultural  trade  strategy  by 
market  or  product  and  a  program 
effectiveness  time  line  against  which 
results  can  be  measured  at  specific 
intervals  using  quantifiable  product  or 
country  goals.  These  performance 
indictors  are  part  of  FAS'  resource 
allocation  strategy  to  fund  applicants 
which  can  demonstrate  performance 
based  on  a  long-term  strategic  plan, 
consistent  with  the  strategic  objectives 
of  the  United  States  Department  of 
Agricultures  Long-term  Agricultural 
Trade  Strategy,  and  address  the 
performance  measurement  objectives  of 
the  GPRA. 

FAS  considers  a  number  of  factors 
when  reviewing  proposed  projects. 
These  factors  include: 
— The  ability  of  the  organization  to 
provide  an  experienced  U.S. -based 
staff  with  technical  and  international 
trade  expertise  to  ensure  adequate 
development,  supervision  and 
execution  of  the  proposed  project; 
— The  organization's  willingness  to 
contribute  resources  including  cash 
and  goods  and  services  of  the  U.S. 
industry  and  foreign  third  parties; 
The  conditions  or  constraints 
affecting  the  level  of  U.S.  exports  and 
market  share  for  the  agricultural 
commodities  and  products; 
— The  degree  to  which  the  proposed 
project  is  likely  to  contribute  to  the 
creation,  expansion,  or  maintenance 
of  foreign  markets;  and 
— The  degree  to  which  the  strategic  plan 
is  coordinated  with  other  private  or 
U.S.  government-funded  market 
development  projects. 

(1)  Phase  I — Sufficiency  Committee 
Review 

Applications  received  by  the  closing 
date  will  be  reviewed  by  FAS  to 
determine  the  eligibility  of  the 
applicants  and  the  completeness  of  the 
applications. 


(2)  Phase  2— FAS  Divisional  Review 

Applications  which  meet  the 
application  procedures  will  then  be 
further  evaluated  by  the  applicable  FAS 
Commodity  Division.  The  Divisions  will 
recommend  funding  levels  for  each 
applicant  based  on  a  review  of  the 
applications  and  marketing  plans 
against  the  factors  described  above.  The 
purpose  of  this  review  is  to  identify 
meritorious  proposals  and  to  suggest  an 
appropriate  funding  level  for  each 
application  based  upon  these  factors. 

(3)  Phase  3 — Competitive  Review 

Meritorious  applications  will  then  be 
passed  on  to  the  office  of  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs,  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  Applications  which  pass  the 
Divisional  Review  will  compete  for 
funds  on  the  basis  of  the  following 
evaluation  criteria  (the  number  in 
parentheses  represents  a  percentage 
weight  factor).  Data  used  in  the 
calculation  for  contribution  levels,  past 
export  performance  and  past  demand 
expemsion  performance  will  tover  not 
more  than  a  6  year  period,  to  the  extent 
such  data  is  available. 

Allocation  Criteria 

Meritorious  proposals  will  compete 
for  funds  on  the  basis  of  the  following 
allocation  criteria  (the  numbers  in 
parentheses  represent  a  percentage 
weight  factor).  Data  used  in  the 
calculations  for  contribution  levels,  past 
expert  performance  and  past  demand 
expansion  performance  will  cover  not 
more  than  a  6- year  period,  to  the  extent 
such  data  is  available. 

(a)  Contribution  Level  '40) 

•  The  applicant's  6-year  average  share 
of  all  contributions  (contributions  may 
include  cash  and  goods  and  services 
provided  by  U.S.  entities  in  support  of 
foreign  market  development  activities) 
compared  to 

•  The  applicant's  6-year  average  share 
of  all  Cooperator  marketing  plan 
budgets. 

(b)  Past  Export  Performance  (20) 

•  The  6-year  average  share  of  the 
value  of  exports  promoted  by  the 
applicant  across  Cooperator  Program 
targeted  markets  compared  to 

•  The  applicant's  6-year  average  share 
of  all  Cooperator  marketing  plan 
budgets  plus  a  6-year  average  share  of 
Market  Access  Program  (MAP)  program 
ceiling  levels  and  a  6-year  average  share 
of  foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultural  trade 
office  in  those  targeted  markets. 


(c)  Past  Demand  Expansion 
Performance  (20) 

•  The  6-year  average  share  of  the  total 
value  of  world  imports  of  the 
commodities  promoted  by  the  applicant 
across  Cooperator  Program  targeted 
markets  compared  to 

•  The  applicant's  6-year  average  share 
of  all  Cooperator  marketing  plan 
budgets  plus  a  6-year  average  share  of 
MAP  program  ceiling  levels  and  a  6-year 
average  share  of  foreign  overhead 
provided  for  co-location  within  a  U.S. 
agricultural  trade  office  in  those  targeted 
markets. 

(d)  Future  Demand  Expansion  Goals 
(20) 

(The  criterion  will  receive  a  weight  of 
10  beginning  with  the  year  2000 
program.) 

•  The  total  dollar  value  of  the 
applicant's  projected  increase  in  world 
imports  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
2003  across  all  Cooperator  Program 
targeted  markets  compared  to 

•  The  applicant's  requested  funding 
level. 

(e)  Accuracy  of  Past  Demand  Expansion 
Projections 

(Since  the  information  is  not  currently 
available,  this  criterion  will  be  used 
beginning  with  the  year  2000  program 
and  will  receive  a  weight  of  10). 

•  The  actual  dollar  value  share  of 
world  imports  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
1998  across  all  Cooperator  Program 
targeted  markets  compared  to 

•  The  applicant's  past  projected  share 
of  world  imports  of  the  commodities 
being  promoted  by  the  applicant  for  the 
year  1998,  as  specified  in  the  1998 
Cooperator  Program  application. 

The  Commodity  Divisions' 
recommended  program  levels  for  each 
applicant  are  converted  to  a  percent  of 
the  total  Cooperator  Program  funds 
available  and  multiplied  by  the  total 
weight  factor  to  determine  the  amount 
of  funds  allocated  to  each  applicant. 

Closing  Date  for  Applicatioiis 

Applications  must  be  received  by  5:00 
p.m.  Eastern  Daylight  Savings  Time 
August  13,  1997,  at  the  following 
address: 

Hand  Delivery  (including  Federal 
Express.  DHL,  etc.):  U.S.  Department 
of  Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff. 
Room  4932-S.  14th  and 
Independence  Ave.,  S.W., 
Washington,  D.C.  20250-1042. 
U.S.  Postal  Delivery:  Marketing 
Operations  Staff,  STOP  1042,  1400 


Federal  Register  /  Vol.  62,  No.  134  /  Monday,  July  14.  1997  /  Notices 


37543 


Independence  Ave.,  S.W., 
Washington,  D.C.  20250-1042. 

Dated:  July  7.  1997. 
August  Schumacher.  )r.. 

Administrator,  Foreign  Agricultural  Service. 
[PR  Doc.  97-18383  Filed  7-11-97;  8:45  am] 

BtLLMG  CODE  3410-10-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  Quarterly  Summary  of  State, 
and  Local  Tax  Revenue. 

Form  Numbeiis):  F-71,  F-72.  F-73. 

Agency  Approval  Number:  0607- 
0112. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden;  6,057  hours. 

Number  of  Respondents:  6,006. 

Avg  Hours  Per  Response:  15.1 
minutes. 

Needs  and  Uses:  State  and  local 
government  tax  collections  amount  to 
about  700  billion  dollars  annually  and 
represent  almost  half  of  all 
governmental  revenues.  Quarterly 
measurement  of  and  reporting  on  these 
massive  fund  flows  provides  valuable 
insight  into  trends  in  the  national 
economy  and  that  of  individual  states. 
Information  collected  on  the  type  and 
quantity  of  taxes  collected  gives 
comparative  data  on  how  state  and  local 
governments  fund  iheir  public  sector 
obligations.  These  data  are  used  in  the 
National  Income  and  Product  Account 
quarterly  estimates  developed  by  the 
Bureau  of  Economic  Analysis  and  are 
widely  used  by  state  revenue  and  tax 
officials,  academicians,  media 
representatives,  and  others. 

This  program  formerly  included 
federal  as  well  as  state  and  local 
government  tax  data.  We  eliminated  the 
federal  data  since  this  information  is 
available  elsewhere.  However,  the 
respondent  burden  remains  unchanged 
because  we  obtained  the  federal  data 
from  public  records. 

Most  of  the  data  for  this  program  are 
gathered  by  mail  canvass  of  appropriate 
state  and  local  government  offices.  In 
some  instances,  data  are  compiled  by 
trained  representatives  of  the  Bureau  of 
the  Census  from  official  records. 

Affected  Public:  State,  local  or  tribal 
government. 


Frequency:  Quarterly. 

Respondent's  Obligation:  Voluntary. 

Legal  Authority:  Title  13  USC.  Section 
182. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
room  5327,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  July  8,  1997. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

[PR  Doc.  97-18427  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  351(M)7-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  the  Census. 

Title:  1997  Business  Expenditures 
Survey. 

Form  Numbeifsj:  B-450(S),  451(S), 
151(S).  151A(S).  151D(S),  153(S), 
153D(S),  500(SA).  500(SE). 

Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  72.100  hours  in  FY  1998. 

Number  of  Respondents:  57,700. 

Avg  Hours  Per  Response:  1.25. 

Needs  and  Uses:  Tne  Census  Bureau 
plans  to  conduct  the  1997  Business 
Expenditures  Survey  (BES),  previously 
known  as  the  Assets  and  Expenditures 
Survey  (AES),  as  part  of  the  1997 
Economic  Censuses.  This  information 
collection  will  supplement  basic 
economic  statistics  produced  by  the 
1997  Censuses  of  Wholesale  Trade, 
Retail  Trade,  and  Service  Industries 
with  estimates  of  operating  expenses.  It 
will  also  provide  measures  of  value 
produced  for  wholesale  trade  and  retail 
trade.  This  survey  is  the  sole  source  of 
expense  input  data  for  domestic 
merchant  wholesale,  retail,  and  service 
businesses.  Detailed  inquiries  on  fixed 
assets  and  capital  expenditures, 
included  in  the  1992  survey,  have  been 
dropped. 


Data  will  be  collected  only  from 
employer  businesses  included  in  the 
business  current  sample  surveys  (BSR- 
97)  database.  This  information  will  be 
used  by  the  Bureau  of  Economic 
Analysis  to  benchmark  national 
economic  accounts  such  as  the  input- 
output  account,  and  to  derive  economic 
measures  of  value  produced,  such  as 
value  added.  Other  government 
agencies,  private  industry,  and 
academia  also  will  use  these  data  for 
policymaking,  market  and  economic 
research,  and  planning. 

Affected  Public:  Businesses  or  other 
for-profit,  Not-for-profit  institutions. 

Frequency:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Sections  131,  193.  195.  and  224. 

OMB  Desk  Officer:  Jerry  Coffey,  (202) 
395-7314. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
DOC  Forms  Clearance  Officer,  (202) 
482-3272.  Department  of  Commerce, 
room  5327.  14th  and  Constitution 
Avenue.  N"W,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Jerry  Coffey,  OMB  Desk 
Officer,  room  10201.  New  Executive 
Office  Building,  Washington,  IX  20503. 

Dated:  |uly  8.  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
[PR  Dor  97-18428  Filed  7-11-97;  8:45  am) 
BILUNG  CO0€  351(M)7-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-683^15] 

Certain  Welded  Stainless  Steel  Pipe 
From  Taiwan;  Final  Results  of 
Administrative  Review 

July  8,  1997 

AOENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Administrative  Review. 

SUMMARY:  On  January  10,  1997  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  the 
1994 — 1995  administrative  review  of  the 
antidumping  duty  order  on  certain 
welded  stainless  steel  pipe  from  Taiwan 
(A-583-815).  This  review  covers  one 
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manufacturer/exporter  of  the  subject 
merchandise  during  the  period 
December  1,  1994  through  November 
30. 1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  Based  upon  our 
analysis  of  the  comments  received  we 
have  changed  the  results  from  those 
presented  in  our  preliminary  results  of 
review. 

EFFECTIVE  DATE:  July  14.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  lames  at  (202)  482-5222  or  John 
Kugelman  at  (202)  482-0649, 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NfW,  Washington.  DC  20230. 

Applicable  Statute  and  Regulations: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act),  are  to  the  provisions 
effective  January  1.  1995.  the  effective 
date  of  the  amendments  made  to  the 
Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  1995  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federal  Register  on  May  11. 1995  (60 
PR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  December  30,  1992,  the 
Department  published  in  the  Federal 
Register  the  antidumping  duty  order  on 
welded  stainless  steel  pipe  (WSSP)  from 
Taiwan  (57  FR  62300).  On  December  4, 
1995,  the  Department  published  the 
notice  of  "Opportunity  to  Request 
Administrative  Review"  for  the  period 
December  1.  1994  through  November 
30.  1995  (60  FR  62070).  In  accordance 
with  19  CFR  353.22(a)(1)  (1995). 
respondent  Ta  Chen  Stainless  Pipe  Co., 
Ltd.  and  its  wholly-owned  U.S. 
subsidiary.  Ta  Chen  International 
(collectively,  Ta  Chen),  requested  that 
we  conduct  a  review  of  its  sales.  On 
February  1 ,  1996,  we  published  in  the 
Federal  Register  our  notice  of  initiation 
of  this  antidumping  duty  administrative 
review  covering  the  period  December  1, 
1994  through  November  30,  1995  (61  FR 
3670). 

We  published  the  preliminary  results 
of  this  review  in  the  Federal  Register  on 
January  10,  1997  (Certain  Welded 
Stainless  Steel  Pipe  From  Taiwan; 
Notice  of  Preliminary  Results  of 
Administrative  Review,  62  FR  1435 
(Preliminary  Results)).  Because  it  was 
not  practicable  to  complete  this  review 


within  the  normal  time  frame,  on 
February  27,  1997,  we  published  in  the 
Federal  Register  our  notice  of  extension 
of  time  limits  for  these  final  results  (62 
FR  11825).  The  Department  held  a 
hearing  on  April  28,  1997;  at  petitioners' 
request,  a  portion  of  this  hearing  was 
held  in  camera.  Because  we  determined 
that  the  case  briefs  filed  by  both  parties, 
and  petitioners'  rebuttal  brief,  contained 
new  factual  information,  we  returned 
these  documents  to  the  parties.  As 
instructed,  both  parties  timely 
submitted  corrected  versions  of  their 
case  briefs,  and  petitioners  resubmitted 
their  rebuttal  brief. 

Furthermore,  on  June  11  and  12,  1997, 
the  Department  conducted  a  verification 
of  Ta  Chen's  U.S.  sales  data  at  the 
premises  of  Ta  Chen  International.  Due 
to  our  findings  during  that  verification 
we  have  amended  our  application  of 
facts  available  for  these  final  results  (see 
"Results  of  Verification,"  below).  The 
full  results  of  our  verification  are 
detailed  in  the  Department's  verification 
report.  A  public  version  of  this,  and  all 
public  information  referenced  in  this 
notice,  is  on  file  in  Room  B-099  of  the 
Main  Commerce  Building. 

The  Department  has  now  completed 
this  review  in  accordance  with  section 
751  of  the  Tariff  Act. 

Scope  of  the  Review 

The  merchandise  subject  to  this 
administrative  review  is  certain  welded 
austenitic  stainless  steel  pipe  (WSSP) 
that  meets  the  standards  and 
specifications  set  forth  by  the  American 
Society  for  Testing  and  Materials 
(ASTM)  for  the  welded  form  of 
chromium-nickel  pipe  designated 
ASTM  A-312.  The  merchandise  covered 
by  the  scope  of  the  order  also  includes 
austenitic  welded  stainless  steel  pipes 
made  according  to  the  standards  of 
other  nations  which  are  comparable  to 
ASTM  A-312. 

WSSP  is  produced  by  forming 
stainless  steel  flat-rolled  products  into  a 
tubular  configuration  and  welding  along 
the  seam.  WSSP  is  a  commodity  product 
generally  used  as  a  conduit  to  transmit 
liquids  or  gases.  Major  applications  for 
WSSPInclude,  but  are  not  limited  to, 
digester  lines,  blow  lines, 
pharmaceutical  lines,  petrochemical 
stock  lines,  brewery  process  and 
transport  lines,  general  food  processing 
lines,  automotive  paint  lines,  and  paper 
process  machines. 

Imports  of  WSSP  are  currently 
classifiable  under  the  following 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  subheadings: 
7306.40.5005,  7306.04.5015. 
7306.40.5040,  7306.40.5065.  and 
7306.40.5085.  Although  these 


subheadings  include  both  pipes  and 
tubes,  the  scope  of  this  investigation  is 
limited  to  welded  austenitic  stainless 
steel  pipes.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

The  period  for  this  review  is 
December  1,  1994  through  November 
30.  1995.  This  review  covers  one 
manufacturer/exporter,  Ta  Chen. 

Results  of  Verification 

On  June  11  and  12,  1997,  the 
Department  conducted  a  verification  of 
Ta  Chen's  U.S.  sales  data  at  the 
headquEirters  of  Ta  Chen  International 
(TCI)  in  Long  Beach,  California.  In 
discussing  its  U.S.  sales  process  with 
the  Department's  verifiers,  Ta  Chen 
revealed  for  the  first  time  that  some  of 
its  sales  to  one  U.S.  customer  (not  the 
"Company  B"  discussed  later)  were,  in 
fact,  to  another  person,  with  the 
reported  U.S.  customer  acting  as  a 
commissionaire.  The  actual,  final 
customer  is  not  among  those  listed  in  Ta 
Chen's  U.S.  sales  data  nor  did  Ta  Chen 
previously  identify  the  named  customer 
as  a  commissionaire.  In  addition,  no 
commission  smiounts  were  reported  for 
these  sales.  Therefore,  as  a  result  of  our 
findings  at  verification,  we  have 
concluded  that  Ta  Chen  misreported  an 
unknown  number  of  sales  to  this 
customer.  We  find  that  Ta  Chen  failed 
to  act  to  the  best  of  its  ability  in 
reporting  its  U.S.  sales  to  these  persons 
and,  in  fact,  by  its  own  admission 
withheld  the  identity  of  the  second 
person  until  six  months  after  our 
preliminary  results  of  review.  Because 
Ta  Chen's  data  do  not  permit  us  to 
identify  which  sales  were  made  to 
which  person,  we  caimot  segregate  the 
misreported  sales  for  purposes  of  our 
final  margin  calculation.  Therefore,  we 
have  determined  to  apply  adverse  facts 
available  to  all  of  Ta  Chen's  sales  made 
to  this  customer,  pursuant  to  section 
776(b)  of  the  Tariff  Act.  For  further 
discussion  of  this  issue,  see  the  public 
version  of  the  Department's  final 
analysis  memorandum. 

Analysis  of  Comments  Received 

We  received  case  briefs  from  Ta  Chen 
and  petitioners  on  April  10,  1997.  Ta 
Chen  and  petitioners  timely  filed 
rebuttal  briefs  on  April  24,  1997.  We 
returned  both  parties'  case  briefs  and 
petitioners'  rebuttal  brief  and  asked  that 
the  parties  remove  certain  information 
inappropriate  for  the  record  of  this 
review.  Both  parties  complied  with  our 
request;  our  analysis  addresses  the 
issues  raised  in  these  revised  briefs 
below. 
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Many  of  the  comments  that  follow 
concern  two  of  Ta  Chen's  U.S. 
customers,  referred  to  here  as  Company 
A  and  Company  B.  According  to  Ta 
Chen,  prior  to  June  1992,  Ta  Chen  had 
sold  pipe  fitDm  the  U.S.  inventory  of  its 
subsidiary,  TCI.  In  June  1992,  TCI  and 
Company  A  (a  U.S.  company 
established  in  1988  by  the  president  of 
another  Taiwanese  firm),  signed  an 
agreement  whereby  Company  A  would 
purchase  all  of  TCI's  U.S.  inventory  and 
would  effectively  replace  TCI  as  the 
principal  distributor  of  Ta  Chen  pipe 
products  in  the  United  States.  Company 
A  also  committed  itself  to  purchasing 
substantial  dollar  values  of  Ta  Chen 
products  over  the  next  two  years. 
According  to  Ta  Chen,  in  September 
1993,  a  member  of  Ta  Chen's  board  of 
directors  sold  all  of  his  Ta  Chen  stock, 
severed  all  ties  with  Ta  Chen,  and 
incorporated  a  new  entity,  Company  B. 
This  new  Company  B  purchased  all  of 
Company  A's  assets,  including 
inventory,  and  assumed  all  of  Company 
A's  obligations  regarding  its  lease  of 
space  from  Ta  Chen's  president, 
purchase  commitments,  credit 
arrangements,  etc.  The  Department  cited 
Ta  Chen's  affiliation  to  Company  B,  and 
Ta  Chen's  failure  to  report  sales  made 
by  Company  B  to  the  first  unaffiliated 
customer  in  the  United  States  as 
grounds  for  the  use  of  adverse  facts 
available  as  to  these  sales  in  our 
Preliminary  Results  for  the  instant 
period  of  review  (62  FR  1435,  January 
10,  1997).  A  more  detailed  discussion  of 
these  issues,  which  necessitates 
extensive  reference  to  business 
proprietary  information,  is  included  in 
the  Department's  Final  Results  Analysis 
Memorandum,  a  public  version  of 
which  is  on  file  in  Room  B-099  of  the 
Main  Commerce  Building. 

Comment  1 :  Ta  Chen  asserts  that 
since  the  events  of  the  third  period  of 
review  (POR)  took  place  prior  to 
enactment  of  the  URAA,  "fundamental 
fairness"  demands  that  the  Department 
use  the  statutory  and  regulatory 
provisions  in  force  at  that  time  [i.e.,  in 
1994).  Because  its  sales  to  Company  B 
pre-dated  enactment  of  the  URAA,  Ta 
Chen  argues,  application  of  the  URAA's 
definition  of  affiliation  through  control 
represents  an  unfair,  retroactive 
application  of  a  new  statutory  provision. 
Ta  Chen  notes  that  all  of  its  sales  to 
Company  B  in  this  third  POR  occurred 
in  August  1994  and  were  subject  to  this 
third  review  only  because  the 
merchandise  did  not  enter  the  United 
States  until  after  December  1,  1994  [i.e., 
after  the  start  of  the  third  POR). 
Therefore,  Ta  Chen  argues,  its  August 
1994  sales  should  be  examined  under 


the  statutory  provisions  in  effect  at  the 
time  of  the  sales.  Ta  Chen  insists  that 
under  the  pre-URAA  statute,  two  parties 
could  only  be  deemed  related  if 
common  equity  ownership  were  found. 
Ta  Chen  further  argues  that  its  actions 
during  the  third  review  were  based  on 
its  best  understanding  of  U.S. 
antidumping  law  then  in  force.  The 
retroactive  application  of  statutory 
revisions  which  came  into  effect  four 
months  after  the  sales  at  issue  is,  Ta 
Chen  believes,  manifestly  unfair. 

Ta  Chen  further  insists  that  Company 
B  is  not  a  "related  party"  as  defined  by 
the  pre-URAA  statute  which  was  in 
effect  at  the  time  of  all  of  Ta  Chen's 
sales  to  Company  B.  First,  Ta  Chen 
maintains  that  under  the  1994  statute, 
section  771(13)  of  the  Tariff  Act  defines 
an  "exporter"  as  including  "the  person 
by  whom  or  for  whose  account  the 
merchandise  is  imported  into  the 
United  States,  and  the  exporter, 
manufacturer,  or  producer  owns  or 
controls  •   •   •  any  interest  in  the 
business  conducted  by  such  person 
*   *   •".  Under  this  statutory  framework, 
Ta  Chen  argues,  the  inquiry  should 
focus  upon  whether  Ta  Chen  as  the 
foreign  exporter  and  Ta  Chen 
International  (TCI)  as  the  importer  of 
record  are  related,  not  whether  Ta  Chen 
and  TCI's  customer.  Company  B,  are 
related.  This  latter  question  "is  not 
relevant  for  purposes  of  U.S.  dumping 
law."  According  to  Ta  Chen,  TCI,  not 
Company  B,  is  the  jjerson  "by  whom" 
the  subject  merchandise  was  imported. 
Because  Company  B  is  not  "the  person 
by  whom  or  for  whose  account  the 
merchandise  is  imported  into  the 
United  States."  Ta  Chen  claims  that  a 
threshold  condition  for  application  of 
the  related-party  provisions  of  the  pre- 
URAA  statute  has  not  been  met.  See  Ta 
Chen's  Case  Brief  at  3. 

Further,  Ta  Chen  maintains  that  Ta 
Chen  and  Company  B  cannot  be 
considered  related  because  Ta  Chen  did 
not  own  or  hold  any  part  of  Company 
B,  nor  did  Company  B  own  any  part  of 
Ta  Chen,  nor  did  the  two  firms  share 
common  directors  or  officials.  Ta  Chen 
cites  Dynamic  Random  Access 
Memories  from  Korea:  Final  Results  of 
Administrative  Review,  58  FR  15467 
(March  23,  1993)  (DRAMs),  and 
Disposable  Pocket  Lighters  from 
Thailand;  Final  Results  of 
Administrative  Review,  60  FR  14263. 
14268  (March  16,  1995)  as  supporting 
its  contention  that,  under  the  pre-URAA 
statute,  two  parties  carmot  be 
considered  related  absent  common  stock 
ownership.  Ta  Chen  also  notes  to  the 
Department's  findings  in  several  cases 
that  despite  the  close  operational 
control  of  parties  linked  through  a 


Japanese  keiretsu,  these  parties  were  not 
related  for  purposes  of  the  statute.  See 
Ta  Chen's  Case  Brief  at  6,  citing  Cellular 
Mobile  Telephones  and  Subassemblies 
from  Japan.  54  FR  48011,  48016 
(November  20,  1989). 

Ta  Chen  also  notes  judicial  precedent 
supporting  its  interpretation  of  the 
related-party  provision  of  the  pre-URAA 
statute,  including  the  Court  of 
International  Trade's  (the  Court's) 
decision  in  Zenith  v.  United  States  606 
F.  Supp.  695.  699  (CIT  1985),  affd 
Zenith  v.  United  States,  783  F.  2d.  184 
(Fed.  Cir.  1986)  (Zenith).  There,  the 
Court  found  that  'the  requirements  of 
our  law  are  satisfied  when  (the 
Department)  investigates  whether  there 
is  any  financial  relationship  *   *   *.  The 
discernment  of  relationships  which  do 
not  find  expression  in  concrete  financial 
terms  is  not  something  which  can  be 
posited  as  a  mandatory  duty,  and  is  not 
required  by  [the  statute]."  Ta  Chens 
Case  Brief  at  5.  And,  Ta  Chen  maintains, 
in  Tonington  Company  v.  United 
States.  Slip  Op.  97-29  (CIT  March  7. 
1997),  the  Court  found  there  was  no 
requirement  for  the  Department  to  look 
beyond  the  statute's  "bright-line  test  for 
defining  related  parties." 

Ta  Chen  argues  that  its  interpretation 
of  the  related-party  provisions  of  the 
pre-URAA  statute  is  further  supported 
by  the  Statement  of  Administrative 
Action  (SAA)  which  accompanied  the 
URAA.  In  explaining  the  need  for 
refining  the  statutory  definition  of 
affiliated  persons,  Ta  Chen  continues, 
the  SAA  stressed  that  "including 
control  in  the  definition  of  'affiliated' 
will  permit  a  more  sophisticated 
analysis  which  better  reflects  the 
realities  of  the  marketplace."  Ta  Chen's 
Case  Brief  at  7,  quoting  the  SAA  at  78; 
see  also  L.arge  Newspaper  Printing 
Presses  and  Components  Thereof  From 
Japan;  61  38139  (July  23, 1996)  and 
Engineering  Process  Gas  Tuibo- 
Compressor  Systems  from  Japan,  61  FR 
65013  (December  10,  1996) 

Further,  Ta  Chen  argues  that  when  the 
pre-URAA  statute  refers  to  related 
parties  controlling,  through  stock 
ownership,  directly  or  indirectly,  "any 
interest"  in  the  business  of  the  other, 
the  interest  referred  to  is  stock 
ownership.  According  to  Ta  Chen,  the 
Department  has  consistently  defined  an 
"interest"  as  representing  "no  less  than 
five  fmrcent  ownership."  Ta  Chen's  Case 
Brief  at  10,  quoting  from  a  February  1, 
1996  Concurrence  Memorandum  in 
Certain  Fresh  Cut  Flowers  from 
Colombia.  Ta  Chen  maintains  that 
petitioners'  cites  to  pre-URAA 
determinations  are  not  on  point;  each  of 
these  cases  involved  either  equity 
ownership  or  common  directors.  For 
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example,  in  Roller  Chain,  Other  Than 
Bicycle  Chain,  From  Japan,  57  FR  43697 
{Septemt>er  22,  1992).  Ta  Chen  claims 
that  the  parties  were  related  through 
common  directors,  and.  in  fact,  through 
common  ownership  by  the  respondent 
of  60  percent  of  the  related  firm's  stock. 
Ta  Chen  avers  that  petitioners'  reliance 
on  Fresh  Cut  Flowers  from  Colombia  (61 
FR  42833.  42861  (August  19,  1996)) 
(Flowers)  is  also  misplaced.  While  the 
Department  found  in  that  case  that 
control  was  sufficient  to  establish 
affiliation,  Ta  Chen  stresses  that  the 
control  at  issue  consisted  of  common 
board  members  controlling  voting 
power  in  both  entities,  a  situation 
which,  Ta  Chen  asserts,  does  not  obtain 
in  the  instant  review. 

As  to  the  proper  statutory  provisions 
governing  this  administrative  review, 
petitioners  suggest  that  "Ta  Chen's 
assertions  are  inconsistent  with  the 
plain  language  of  the  statute  and  must 
be  rejected."  Petitioners  note  that 
section  291  of  the  URAA  mandates  that 
this  review  be  conducted  according  to 
the  Tariff  Act,  as  amended  by  the 
URAA.  since  the  review  was  initiated 
after  January  1,  1995  (the  effective  date 
for  the  changes  mandated  by  the 
URAA).  Further,  petitioners  aver  that  all 
administrative  reviews  conducted 
pursuant  to  U.S.  law  involve  the 
retrospective  examination  of  sales  made; 
the  URAA  did  not  alter  this  aspect  of 
the  antidumping  statute.  Petitioners  also 
note  that  Ta  Chen  requested  the  instant 
administrative  review  in  December 
1995,  or  nearly  a  year  after  the  URAA 
took  effect:  Ta  Chen  was  "on  full 
notice"  as  to  the  applicable  statutory 
provisions. 

Finally,  petitioners  maintain  that 
since  Ta  Chen  is  both  an  'affiliated 
person"  under  section  771(33)  of  the 
URAA-amended  statute  and  a  "related 
party"  in  accordance  with  section 
771(13)  of  the  pre-URAA  statute,  Ta 
Chen's  complaint  about  fairness  is 
infirm.  Petitioners  note  that  the 
definition  of  "exporter"  for  purposes  of 
determining  U.S.  price  found  at  section 
771(13)  of  the  pre-URAA  statute  refers 
explicitly  to  one  person  controlling 
"through  stock  ownership  or  control  or 
otherwise"  any  interest  in  the  business 
conducted  by  the  other  person. 
Petitioners'  Rebuttal  Brief  at  29.  quoting 
section  771  (13)(B)  and  (C)  of  the  Tariff 
Act.  Thus,  petitioners  assert,  under  "the 
plain  terms"  of  the  pre-URAA  statute, 
"stock  ownership  was  not  the  sine  qua 
non  to  finding  parties  to  be  related  for 
purposes  of  identifying  the  U.S.  party  as 
an  exporter."' 

Petitioners  further  assail  Ta  Chen's 
"quest  to  prove  that  Ta  Chen  was  not 
related  to  (Company  B)  by  virtue  of  its 


control  over  (Company  B's)  activities 
under  the  pre-1995  law."  According  to 
petitioners,  the  focus  of  the  related- 
party  definition  of  "exporter"  is  not 
solely  upon  the  person  by  whom  the 
merchandise  is  imported  into  the 
United  States,  but  also  upon  the  person 
"for  whose  account"  the  merchandise  is 
imported.  In  the  instant  case,  petitioners 
argue.  Company  B  was  the  person  "for 
whose  account"  subject  WSSP  was 
imported  during  the  POR.  Additionally, 
Ta  Chen's  own  representations  during 
this  review  that  TCI  was  a  mere 
"facilitator"  for  its  U.S.  sales  is, 
petitioners  believe,  further  proof  that 
TCI  was  not  the  party  "for  whose 
account"  the  merchandise  was 
imported. 

As  to  the  need  for  an  equity 
ownership  to  demonstrate  two  parties 
are  related,  petitioners  concede  that  in 
the  past  the  Department  has  focused 
primarily  upon  stock  ownership  in 
rendering  its  related-party 
determinations.  However,  petitioners 
aver  that  Ta  Chen's  interpretation 
"carefully  omits  the  statutory  reference 
to  control  outside  equity  ownership." 
Petitioners'  Rebuttal  Brief  at  31. 
According  to  petitioners,  the  reference 
to  control  of  a  company  other  than 
through  stock  ownership  makes  clear 
that  equity  ownership  was  not  the  sole 
prerequisite  to  finding  two  parties 
related. 

Petitioners  cite  to  past  Departmental 
and  judicial  determinations  as 
supporting  a  conclusion  that  parties 
may  be  found  to  be  related  absent  equity 
ownership.  Petitioners  point  to  Flowers, 
where  the  Department  "recognized  that 
section  771(13)  "establishes  a  standard 
for  relationship  based  on  association, 
ownership  or  control.' "  Petitioners' 
Case  Brief  at  32.  Petitioners  also  cite  to 
the  Court's  decision  in  E.I.  DuPont  de 
Nemours  &■  Co.  v.  United  States  ^841  F. 
Supp.  1237. 1248  (CIT  1993))  wherein 
the  Court  found  that  "[tlhe  ITA  is  not 
constrained  to  examine  only  financial 
relationships  in  making  the 
determination,"  and  that  "[tlhe 
requirements  of  U.S.  law  were  satisfied 
when  the  ITA  investigated  both 
financial  and  non-financial 
connections."  Id.;  see  also  Sugiyama 
Chain  Co..  Ud.  v.  United  States.  852  F. 
Supp.  1103. 1110  (CIT  1994). 

Department's  Position:  We  agree  with 
petitioners  that  the  Tariff  Act.  as 
amended  by  the  provisions  of  the 
URAA,  clearly  governs  this  third 
administrative  review.  As  the  URAA 
and  its  accompanying  SAA  make  clear, 
"amendments  to  the  (Tariff)  Act  will 
apply  to  investigations  and  reviews 
l)ased  on  petitions  or  requests  received 
after  the  WTO  Agreement  enters  into 


force  with  respect  to  the  United  States," 
i.e.,  January  1,  1995.  See  SAA  at  225. 
Therefore,  the  Department  has  no 
discretion  to  apply  selectively  the 
amendments  effected  by  the  URAA.  As 
petitioners  note,  Ta  Chen  was  the  sole 
party  to  request  this  administrative 
review,  which  it  did  on  December  12, 
1995,  or  nearly  one  year  after  the  URAA 
took  effect.  Thus,  any  argument  that  Ta 
Chen  is  being  subjected  to  an  unfair, 
retroactive  application  of  the  statute  is 
clearly  without  merit. 

Furthermore,  we  have  preliminarily 
determined  in  the  first  and  second 
administrative  reviews  of  this  order, 
conducted  under  the  pre-URAA  Tariff 
Act,  that  Ta  Chen  is,  in  fact,  related  to 
Company  A  and  Company  B,  using  the 
definition  of  "related"  found  in  Section 
771(13)  of  the  old  statute.  See  Certain 
Welded  Stainless  Steel  Pipe  From 
Taiwan;  Preliminary  Results  of 
Administrative  Reviews,  62  FR  26776 
(May  15, 1997);  see  also  Certain 
Stainless  Steel  Butt-Weld  Pipe  Fittings 
From  Taiwan;  Prelimin^  Results  of 
Administrative  Review,  62  FR  26773 
(May  15,  1997).  As  we  note  in  those 
reviews,  section  771(13)  of  the  Tariff 
Act  defines  the  "exporter"  as  including 
the  "person  by  whom  or  for  whose 
account  the  merchandise  is  imported 
into  the  United  States  if  *   *   *  the 
exporter,  manufacturer,  or  producer 
owns  or  controls,  directly  or  indirectly, 
through  stock  ownership  or  control  or 
otherwise,  any  interest  in  the  business 
conducted  bv  such  person."  Section 
771(13)(C)  of  the  1994  Tariff  Act 
(emphasis  added).  Thus,  the  plain 
language  of  the  statute  clearly 
authorizes  the  Department  to  consider 
relationships  other  than  those  arising 
through  direct  equity  ownership.  Our 
preliminary  determination  in  the  first 
and  second  reviews  of  WSSP  is  that 
Company  B  should  properly  be 
included  as  the  "person  by  whom  or  for 
whose  account"  the  merchandise  was 
imported  into  the  United  States  during 
the  relevant  periods  of  review. 

In  addition,  Ta  Chen's  reliance  on  the 
Court's  finding  in  Zenith  is  misplaced. 
There,  the  Court  found  that  there  was  no 
statutory  requirement  that  the 
Department  examine  "relationships 
which  do  not  find  expression  in 
concrete  financial  terms."  Nowhere  in 
its  decision,  however,  did  the  Court 
suggest  that  the  Department  was 
statutorily  barred  from  an  examination 
of  such  non-financial  relationships.  Nor 
could  it  be  so  barred,  as  the  statute 
expressly  permits  such  an  examination. 

Ta  Chen  also  exaggerates  the  changes 
in  the  statutory  treatment  of  "related 
parties"  versus  "affiliated  persons" 
under  the  URAA.  As  Ta  Chen  notes,  the 
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SAA  stresses  that  subparagraph  (G)  of 
the  new  section  771(33)  provides  for 
situations  wherein  one  person 
"controls"  another,  and  explains  that 
this  addition  "will  permit  a  more 
sophisticated  analysis  which  better 
reflects  the  realities  of  the  marketplace." 
Contrary  to  Ta  Chen's  argument, 
however,  subparagraph  (G)  of  section 
771(33)  does  not  represent  a 
fundamental  change  in  the  statute's 
intent.  Rather,  this  subparagraph  merely 
reinforces  the  old  statute's  definition  of 
parties  being  "related"  when  one 
"controls,  directly  or  indirectly,  through 
stock  ownership  or  control  or 
otherwise"  an  interest  in  the  other.  This 
comports  with  past  Departmental 
precedent  on  this  issue.  For  example,  in 
Antifriction  Bearings  (Other  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.,  we  noted 
that  we  could  find  parties  related  if  "the 
nature  of  their  relationship  allows  the 
possibility  of  price  and  cost 
manipulation."  60  FR  10900,  10945 
(February  28,  1995).  Likewise,  in 
Certain  Iron  Construction  Castings  From 
Canada,  we  stated  explicitly  that  our 
related  party  determinations  were  "not 
based  solely  on  the  extent  of  [the 
parties']  financial  relationships."  60  FR 
9009  (February  16,  1995);  see  also  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value;  Coated  Groundwood  Paper  From 
Finland,  56  FR  56363,  56369  (November 
4,  1991). 

Comment  Two:  Ta  Chen  maintains 
that,  even  if  the  URAA-amended  Tariff 
Act  controls  this  administrative  review, 
the  Depeutment  nevertheless  erred  in 
concluding  that  Ta  Chen  and  Company 
B  are  "affiliated  persons."  Ta  Chen 
insists  that  the  Department's 
preliminary  determination  that  "Ta 
Chen  effectively  exercised  op>erational 
control  over  this  putatively  unaffiliated 
customer"  is  contrary  to  the  record 
evidence,  the  statute,  the  Department's 
regulations,  and  Departmental  practice 
on  this  issue.  Citing  the  Department's 
proposed  regulations,  Ta  Chen  notes 
four  factors  the  Department  will 
consider  in  determining  affiliation. 
These  are:  (i)  Corporate  or  family 
groupings:  (ii)  Franchise  or  joint  venture 
agreements;  (iii)  Debt  financing;  and  (iv) 
Close  supplier  relationships.  See  Notice 
of  Proposed  Rulemaking,  Section 
351.102,  61  FR  7308,  7310  (February  27. 
1996).  Ta  Chen  insists  that  the  first  two 
are  irrelevant,  as  the  Department  has  not 
suggested  that  Ta  Chen  and  Company  B 
are  constituents  of  a  single  corporate  or 
family  group.  Likewise,  Ta  Chen  argues. 
Company  B  is  not  a  franchisee  of  Ta 
Chen,  nor  has  it  entered  into  a  joint 
venture  arrangement  with  Ta  Chen.  Ta 


Chen  dismisses  the  third  point,  stating 
that  Ta  Chen  did  not  finance  any  debt 
of  Company  B.  Thus,  Ta  Chen 
maintains,  only  the  last  indicium,  close 
supplier  relationships,  is  relevant  in  this 
review,  and  this  factor,  as  it  is 
commonly  interpreted  by  the 
Department,  also  does  not  support  the 
preliminary  finding  of  affiliation. 

Ta  Chen  argues  that  in  the  instant 
case  the  Department's  concern  is 
whether  one  party  enjoys  "the  ability  to 
exercise  restraint  or  direction  over 
another  party's  pricing,  cost,  or 
production  decisions."  61  FR  7308, 
7310  (February  27,  1996).  Because 
Company  B  is  a  pipe  distributor,  Ta 
Chen  avers,  control  over  cost  and 
production  decisions  is  not  at  issue; 
therefore,  the  Department's  present 
inquiry  focuses  solely  upon  control  over 
pricing.  Ta  Chen  claims  that  the 
Department  did  not  explain  in  its 
Preliminary  Results  any  such  control 
exercised  by  Ta  Chen  over  Company  B. 
According  to  Ta  Chen,  the  "lack  of  an 
adequate  connection  between  a  crucial 
determination  and  the  record  evidence 
renders  the  determination  unlawful."  Ta 
Chen's  Case  Brief  at  18:  see  also  Daewoo 
Electronics  Co.,  Ltd.  v.  United  States 
760  F.Supp.  200  (1991).  Ta  Chen 
maintains  that  the  Department's  dictum, 
without  sufficient  explanation,  that  Ta 
Chen's  control  of  Company  B  was 
"clearly  evident"  runs  counter  to  past 
judicial  instruction.  Id.  at  19,  citing 
NACCO  Materials  Handling  Group  v. 
United  States,  932  F.Supp.  304,  312 
(CIT  June  18,  1996),  and  FAG 
Kugelfischer  Georg  Schafer  KGaA  v. 
United  States.  Slip  Op.  96-108  (CIT  July 
10.  1996). 

Ta  Chen  further  argues  that  the  factors 
which  the  Department  does  cite  in  its 
Preliminary  Results  do  not  support  a 
finding  of  affiliation.  For  example,  Ta 
Chen  maintains  that,  contrary  to  our 
preliminary  determination,  Ta  Chen  did 
not  control  the  disbursements  of 
Company  B.  Ta  Chen  claims  that 
physical  custody  of  Company  B's 
signature  stamp  did  not  constitute 
control  over  Company  B's 
disbursements.  Rather,  Ta  Chen  argues, 
custody  of  the  signature  stamp  merely 
permitted  Ta  Chen's  bookkeeper,  with 
prior  authorization  from  Company  B,  to 
sign  checks  for  Company  B  when  its 
executives  were  "otherwise  occupied." 
According  to  Ta  Chen,  Company  B 
could,  and  did,  write  checks  without 
first  seeking  Ta  Chen's  permission,  nor 
could  Ta  Chen  prevent  such 
disbursements.  Thus,  Ta  Chen  insists, 
physical  custody  of  the  signature  stamp 
permitted  Ta  Chen  to  monitor,  not 
control,  Company  B's  disbursements. 


Ta  Chen  also  avers  that  its  credit 
monitoring  "is  typical  of  that  found 
between  unaffiliated  parties."  Pointing 
to  statements  provided  by  Ta  Chen  on 
the  record  of  this  review,  Ta  Chen 
insists  that  pipe  distributors  typically 
allow  their  unaffiliated  suppliers 
complete  and  unfettered  access  to  every 
aspect  of  their  business  operations.  Ta 
Chen  further  argues  that  the  published 
literature  on  the  Uniform  Commercial 
Code  makes  clear  that  creditors  often 
employ  monitoring  of  a  debtor's 
activities  as  "the  only  effective 
mechanism"  for  uncovering  misfeasance 
by  the  debtor  which  would  harm  the 
creditor's  interests.  Besides,  Ta  Chen 
concludes,  the  Department  "has  never 
found  credit  monitoring  relevant  for 
purposes  of  determining  if  parties  are 
affiliated."  Ta  Chen's  Case  Brief  at  23. 

Ta  Chen  also  disagrees  with  the 
Department's  preliminary  finding  that 
Ta  Chen's  computer  monitoring  of 
Company  B  constituted  an  element  of 
control  over  this  customer.  Ta  Chen 
avers  that  as  it  extends  "substantial 
credit"  to  Company  B,  it  is  necessary  for 
Ta  Chen  to  institute  such  monitoring  to 
"provide  early  warning  of  cash  flow 
problems  which  could  adversely  affect 
ability  to  pay  debt.  "  Ta  Chen's  Case 
Brief  at  28,  citing  to  Ta  Chen's  January 
13,  1997  submission.  Further,  according 
to  Ta  Chen,  such  access  facilitated  "just- 
in-time"  deliveries  of  merchandise.  Ta 
Chen  claims  that  Ta  Chen's  monitoring 
of  Company  B's  inventory  did  "not 
provid[el  any  information  that  is  not 
publicly  provided  in  the  metals  industry 
anyway."  And  the  "just-in-time" 
delivery  arrangements  have  never  been 
grounds  for  finding  two  parties 
affiliated,  Ta  Chen  argues,  citing  to  Steel 
Wheels  From  Brazil,  54  FR  21456. 
21457  (1989).  and  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
From  Japan,  56  FR  16300  (1991). 
Finally,  such  computer  links  do  not 
constitute  control  of  prices,  and  are,  in 
Ta  Chen's  view,  irrelevant. 

As  to  shared  sales  department 
personnel.  Ta  Chen  states  that  "Ta  Chen 
and  Company  B  had  no  common 
employees,  at  any  time."  Id.  Ta  Chen 
asserts  that  its  assistance  to  Company  B 
was  limited  to  "clerical  assistance.  ' 
performed  for  Ta  Chen's  benefit  and 
only  incidentally  for  Company  B's 
benefit.  Furthermore,  Ta  Chen  argues, 
such  assistance  is  not  sufficient  grounds 
for  finding  parties  affiliated.  Ta  Chen 
cites  the  following  examples  of  the 
assistance  these  parties  provided  for 
each  other:  clerical  assistance,  training, 
use  of  office  equipment,  answering 
inquiries  and  forwarding  messages, 
accounting  training  and  assistance, 
suggestions  on  working  with  customs 
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brokers,  training  on  shipping 
procedures,  data  entry,  and  "other 
clerical  book-keeping  type  (sic) 
assistance."  Id.  at  24.  According  to  Ta 
Chen,  "the  Department  has  never  found 
such  cooperation  is  control."  Id.,  citing 
Large  Newspaper  Printing  Presses  and 
Components  Thereof  From  Japan,  61  FR 
38139,  38156  (1996).  Ta  Chen  asserts 
that  for  the  Department  to  find 
affiliation,  the  common  employees  must 
"share  in  the  day-to-day  management." 
In  fact,  the  Department's  standard 
antidumping  questionnaires  asks 
respondents  to  address  "computer, 
legal,  accounting,  audit  and  or  business 
system  development  assistance, 
personnel  training,  personnel  exchange 
and  manpower  assistance"  in  making 
level-of-trade  determinations;  this 
indicates  the  Department's  recognition 
that  respondents  will  provide  such 
services  to  unaffiliated  persons. 

With  respect  to  the  participation  of  Ta 
Chen's  president  in  negotiating  prices 
between  Company  B  and  its  subsequent 
customers,  Ta  Chen  argues  that  "a 
distributor's  credibility  significantly 
depends  upon  its  customers'  belief  that 
the  mill  supports  the  distributor."  Ta 
Chen's  Case  Brief  at  30.  In  that  capacity, 
Ta  Chen  asserts,  Ta  Chen  officials 
would  meet  with  Company  B's 
customers.  Ta  Chen  also  states  that  "Ta 
Chen  officials  knew  the  prices  which 
would  be  accepted  by  Ta  Chen's 
distributor,"  (i.e.,  Company  B). 
According  to  Ta  Chen,  if  the 
distributor's  customer  indicated  interest 
in  purchasing  Ta  Chen  products  at 
prices  it  knew  were  acceptable  to 
Company  B,  the  Ta  Chen  official  would 
instruct  the  customer  to  prepare  a 
purchase  order  for  Company  B.  See  Ta 
Chen's  Case  Brief  at  30,  citing  to  its 
January  13,  1997  submission.  In  these 
contacts,  Ta  Chen  insists,  Ta  Chen  was 
acting  solely  on  its  own  behalf,  as  was 
Company  B.  Such  activities  as  cited,  Ta 
Chen  argues,  do  not  "constitute 
negotiation  or  control  of  prices."  Ta 
Chen  maintains  that  there  are  no 
Departmental  determinations  on  this 
point  pursuant  to  the  URAA  statute. 
Old-law  precedent,  Ta  Chen  suggests, 
favors  Ta  Chen's  interpretation.  In 
Certain  Residential  Door  Locks  From 
Taiwan,  for  example,  the  E)epartment 
concluded  that  despite  one  party's 
ability  to  exercise  control  over  prices, 
the  entities  were  unrelated  because  they 
operated  as  "separate  and  distinct 
entities,  "  and  were  "separately  owned 
and  operated."  Id. 

As  to  the  debt  financing  arrangement. 
Ta  Chen  claims  that  "(Company  B)  did 
not  offer  its  accounts  receivable  and 
inventory  as  security  for  a  loan  obtained 
by  TCI.  Rather.  Ta  Chen  requested,  and 


(Company  B)  agreed  to  grant,  a  UCC 
security  interest  in  (Company  B's) 
accounts  receivable  in  addition  to  the 
inventory  which  was  the  subject  of  the 
credit  arrangement."  Ta  Chen's  Case 
Brief  at  33.  Ta  Chen  argues  that  the  fact 
that  the  lien  was  intended  to  secure 
TCI's  debt  "is  not  relevant  to  these 
proceedings."  According  to  Ta  Chen, 
the  UCC  recognizes  the  assignability  of 
security  interests  by  contract.  Ta  Chen 
further  argues  that  Company  B's 
assigning  its  inventory  to  TCI's  creditor 
had  the  same  effect  as  if  TCI  had 
exercised  its  right  to  assign  its  security 
interests  to  the  bank.  Furthermore,  Ta 
Chen  insists,  such  assignments  "occur 
between,  and  are  consistent  with  the 
actions  of,  unaffiliated  parties."  Id. 
Under  the  URAA-amended  statute,  the 
Department  has  not  held  that  a 
respondent's  loans  to  a  customer  make 
the  parties  affiliated  for  purposes  of  the 
Tariff  Act. 

Furthermore,  as  to  close  supplier 
relationships,  Ta  Chen  argues  that  while 
Company  B  may  have  relied  exclusively 
upon  Ta  Chen  as  a  supplier  of  WSSP, 
it  was  free  to  do  business  with  other 
companies.  Ta  Chen  asserts  that  under 
the  URAA,  the  Department  has  never 
found  an  exclusive-supplier 
relationship  sufficient  to  deem  the 
supplier  and  customer  affiliated.  See  Ta 
Chen's  Case  Brief  at  40,  citing  Cold- 
Rolled  and  Corrosion  Resistant  Carbon 
Steel  Flat  Products  From  Korea.  61  FR 
51882.  51885  (October  4,  1996)  (Carbon 
Steel  Flat  Products);  Open-End  Spun 
Rayon  Singles  Yam  From  Austria.  62  FR 
14399. 14403  (March  26.  1997)  (Rayon 
Yam);  Melamine  Institutional 
Dinnerware  From  Indonesia,  62  FR 
1719, 1726  (January  13.  1997) 
(Melamine  Dinnerware).  With  respect  to 
old-law  precedent,  Ta  Chen  argues  that, 
a  fortiori,  exclusive-supplier 
relationships  do  not  render  two  parties 
related.  Portable  Electric  Typewriters 
From  Japan,  48  FR  7768,  7770  (1983); 
Certain  Residential  Door  Locks  From 
Taiwan.  54  FR  53153  (Comment  18) 
(1989). 

Finally.  Ta  Chen  notes  that  its  audited 
financial  statements  do  not  treat 
Company  B  as  a  related  party,  and  that 
its  prices  to  Company  B  were  "always 
less  than  its  net  ex-factory  price  to  other 
U.S.  customers."  Id.  at  43  (emphasis  in 
original).  Ta  Chen  continues:  "[i]f  Ta 
Chen  had  wanted  to  use  an  affiliated 
party  to  manipulate  its  dumping  margin. 
*   •   *  Ta  Chen  would  have  charged  that 
party  more  than  the  average.  It  did  not." 
Id.  at  44. 

Petitioners  maintain  that  the 
Department  correctly  determined  that 
Ta  Chen  and  Company  B  were  affiliated 
during  the  third  administrative  review, 


arguing  that  the  evidence  of  affiliation 
presented  by  Ta  Chen  in  its  November 
12,  1996  supplemental  questionnaire 
response  is  "clear  and  overwhelming." 
Petitioners"  Case  Brief  at  3.  Petitioners 
assert  that  Company  B  "was  not  at 
liberty  to  act  in  any  meaningful 
commercial  sense  apart  from  Ta  Chen." 
and  that  the  record  evidence 
demonstrates  that  Ta  Chen,  in  fact, 
"completely  directed  (Company  B's) 
operations."  Id.  Petitioners  note  that  Ta 
Chen's  attempts  to  buttress  its  assertion 
that  its  ties  to  Company  B  are  common 
in  the  welded  stainless  steel  pipe  trade 
consist  solely  of  "statements"  from 
various  individuals;  each  of  these 
statements  lack  any  examples 
demonstrating  where  other  unaffiliated 
companies  were  so  inextricably  linked. 
Thus,  the  Department  should  treat  these 
"statements"  as  "baseless  ipse  dixits" 
and  should  continue  to  treat  Ta  Chen 
and  Company  B  as  affiliated  persons.  Id. 
at  4.  According  to  petitioners,  Ta  Chen 
has  failed  to  show  how  any  of  the 
circumstances  cited  by  the  Department 
in  its  Preliminary  Results  as  indicia  of 
Ta  Chen's  affiliatidn  to  Company  B  are 
typical  practices  in  the  stainless  steel 
pipe  industry;  in  fact,  petitioners 
maintain,  these  practices  are  not  typical. 
Rather,  petitioners  charge,  Ta  Chen 
continues  to  dissemble  in  arguing  that 
all  of  its  U.S.  sales  in  this  review  were 
to  unaffiliated  persons. 

Furthermore,  petitioners  aver,  the 
Department's  conclusion  that  Ta  Chen 
and  Company  B  are  affiliated  persons  is 
supported  by  the  plain  language  of  the 
Tariff  Act  and  the  SAA  which 
accompanied  the  URAA.  According  to 
petitioners,  Ta  Chen,  in  referring  to  the 
four  indicia  of  control  cited  in  the  SAA 
(see  above),  does  violence  to  the  actual 
meaning  of  that  passage  by  omitting  the 
words  "for  example."  Thus,  the  four 
factors  listed  are  "not  intended  to 
identify  the  only  means  by  which 
control  could  occur."  Petitioners' 
Rebuttal  Brief  at  23.  Rather,  petitioners 
contend,  the  statute  and  SAA  direct  the 
Department  to  base  its  determinations  of 
affiliation  on  the  specific  facts  of  each 
case,  with  an  emphasis  upon  whether 
one  person  was  "legally  or  operationally 
in  a  position  to  exercise  restraint  or 
control  over  the  other  person." 

Petitioners  also  take  issue  with  Ta 
Chen's  characterization  of  the  affiliated 
persons  provisions  of  the  Tariff  Act. 
Contrary  to  Ta  Chen's  assertions, 
petitioners  argue,  the  statute  does  not 
require  a  demonstration  that  one  person 
set  prices  or  costs  for  the  other,  but  only 
that  one  person  be  "in  a  position"  to 
control  prices  or  costs.  Evidence  of  this 
operational  control,  petitioners  contend, 
is  clear  in  Ta  Chen's  exclusive-supplier 
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relationship  with  Company  B,  in  its 
control  over  Company  B's 
disbursements  through  physical  custody 
of  Company  B's  signature  stamp,  in  the 
two  entities'  shared  sales  department 
personnel,  in  Ta  Chen's  complete  access 
to  Company  B's  computer  system,  in  Ta 
Chen's  direct  participation  in 
negotiating  subsequent  resales  by 
Company  B,  and  in  Company  B's 
assigning  its  inventory  and  accounts 
receivable  to  TCI's  creditor.  Petitioners 
aver  that  these  ties  "establish[     )  a 
degree  of  control  that  is  un-paralleled, 
to  petitioners"  knowledge,  in  any  other 
case."  Petitioners'  Rebuttal  Brief  at  27. 
Even  where  the  Department  previously 
has  found  any  one  of  these  ties 
insufficient  to  establish  affiliation, 
petitioners  conclude,  "in  no  case  has 
there  ever  been  this  collection  of 
activities  demonstrating  operational 
control  by  a  supplier  over  its  customer." 
Id.  (original  emphasis).  Petitioners 
suggest  that  this  combination  of  factors 
"more  than  satisfies  the  statutory 
requirement  that  Ta  Chen  be  in  a 
position  to  exercise  legal  or  operational 
control  over  (Company  B)."  Id. 

Department's  Position:  We  disagree 
with  Ta  Chen's  analysis  of  the  affiliated 
persons  provisions  of  section  771(33)  of 
the  Tariff  Act.  Ta  Chen,  through 
selective  quotes  from  the  SAA  and  our 
Notice  of  Proposed  Rulemaking 
attempts  to  posit  a  bright-line  standard 
to  which  the  Department  must  adhere  in 
analyzing  the  relationships  between 
entities.  However,  as  the  Notice  of 
Proposed  Rulemaking  makes  clear,  the 
Department  has  deliberately  refrained 
from  establishing  any  precise  thresholds 
for  a  finding  of  control: 

some  indicia  of  the  ability  to  exercise 
restraint  or  direction  over  another  party's 
pricing,  cost,  or  production  decisions  may 
not  lend  themselves  to  the  use  of  simple 
black-and-white  thresholds.  Therefore,  the 
Department  intends  to  apply  this  new 
definition  on  a  case-by-case  basis  considering 
all  relevant  factors  including  the  indicia 
included  in  the  regulatory  definition.  Mere 
identification  of  the  presence  of  one  or  more 
of  these  or  other  indicia  of  control  does  not 
end  our  task.  We  will  examine  these  indicia 
in  light  of  business  and  economic  reality  to 
determine  whether  they  are,  in  fact,  evidence 
of  control. 

Notice  of  Proposed  Rulemaking  at  61  FR 
7310  (emphases  added). 

Thus,  it  is  clear  that  neither  the 
statute,  the  SAA,  nor  the  Department's 
proposed  regulations  restrict  the 
Department's  inquiry  to  four  specific 
factors.  Rather,  these  were  listed  as 
illustrative  examples  of  the  types  of 
relationships  which  might  lead  to  a 
determination  that  two  or  more  parties 
are  affiliated  within  the  meaning  of 


section  771(33)  of  the  Tariff  Act.  This  is 
borne  out  by  the  limited  corpus  of 
Departmental  precedent  under  the  1995 
statute.  Thus,  in  Certain  Cut-to- Length 
Carbon  Steel  Plate  From  Brazil  (62  FR 
18486,  18490  (April  15,  1997))  we  stated 
the  statute  requires  the  Department  "to 
base  its  findings  of  control  on  several 
factors,  not  merely  the  level  of  stock 
ownership."  And  in  Large  Newspaper 
Printing  Presses  and  Components 
Thereof  From  Japan,  after  noting  that 
close  supplier  relationships  could  be 
sufficient  evidence  of  control,  we  stated 
that  the  Department  would  make  its 
affiliated  party  determinations  after 
taking  "into  account  all  factors  which, 
by  themselves,  or  in  combination,  may 
indicate  affiliations.  "  61  FR  38139  (July 
23,  1996);  see  also  Notice  of  Final 
Determination;  Engineered  Process  Gas 
Turbo-Compressor  Systems  From  Japan, 
62  FR  24394,  24403  (May  5.  1997). 

In  addition,  as  we  explained  in  the 
Preliminary  Results,  we  conclude  that 
the  record  evidence  amply  supports  our 
determination  that  Ta  Chen  was 
affiliated  with  Company  B.  In  reviewing 
the  record,  the  Department  finds  no 
evidence  of  any  distinct  operational 
personality  for  Company  B  apart  from 
Ta  Chen  and  Ta  Chen  International: 
Company  B  was  established  at  Ta 
Chen's  behest,  by  current  or  former 
managers  and  officers  cf  Ta  Chen;  was 
staffed  entirely  by  current  or  former  Ta 
Chen  employees;  and  distributed  only 
Ta  Chen  products  in  the  United  States. 

With  respect  to  Ta  Chen's  physical 
custody  of  Company  B's  signature 
stamp,  Ta  Chen's  custody  of  this  stamp 
is  prima  facie  evidence  that  it  either 
exercised,  or  was  in  a  position  to 
exercise,  control  over  Company  B's 
disbursements.  Ta  Chen  has  not 
presented  any  evidence  to  the  contrary. 

As  for  the  credit  monitoring  of 
Company  B  by  Ta  Chen,  we  agree  that 
it  is  common  for  a  creditor  to  obtain 
reports  regarding  the  status  of  a  debtor's 
business  activities.  See,  e.g.,  Nassberg, 
Richard  T.  The  Lenders  Handbook, 
American  Law  Institute,  American  Bar 
Association  Committee  on  Continuing 
Professional  Education,  Philadelphia, 
1994  at  Chapter  7.  However,  we  reject 
Ta  Chen's  claim  that  its  dedicated 
computer  cormection  to  Company  B 
represented  a  common  example  of  such 
monitoring.  Rather,  the  full-time  and 
imlimited  access  to  Company  B's 
computer  system  afforded  Ta  Chen  a  far 
more  invasive  mechanism  for 
monitoring  than  would  be  expected 
between  unaffiliated  parties.  We  note 
further  that  Ta  Chen  officials  stated  at 
the  Department's  recent  verification  at 
TCI  that  Company  B  maintained  no 
security  system  or  passwords  with 


which  to  limit  or  terminate  Ta  Chen's 
access  to  its  records;  Ta  Chen's  access 
to  Company  B's  accounting  system  was 
complete. 

With  respect  to  common  employees, 
in  its  case  brief  Ta  Chen  attempts  to 
minimize  this  sharing  of  personnel. 
However,  in  its  November  12,  1996 
supplemental  questionnaire  response, 
Ta  Chen  stressed  that  Company  A  and 
Company  B  had  no  experience  or 
knowledge  regarding  the  U.S.  market  for 
WSSP.  Ta  Chen  also  claimed  that  "TCI 
provided  [Company  A]  with  assistance 
from  its  personnel  and,  from  time  to 
time,  the  use  of  TCI  office  equipment," 
and  noted  that  TCI  "could  help  fill  any 
gaps  in  the  know  how  or  experience  of 
the  back-office  persormel,"  dealing  with 
such  vital  activities  as  billing,  invoicing, 
accounts  receivable,  assistance  in 
Customs  matters,  "and  other  clerical 
functions."  Ta  Chen's  November  12, 
1996  Response  at  51  and  53.  We  also 
note  the  movement  of  Ta  Chen's  former 
sales  manager  among  Ta  Chen. 
Company  A,  and  Company  B.  Given  the 
longstanding  and  intimate  business 
dealings  between  this  individual  and 
the  president  of  Ta  Chen,  we  must 
question  the  degree  of  operational 
autonomy  of  Company  A  and  Company 
B  while  under  this  individual's 
stewardship.  We  also  note  that  this 
individual  received  substantial 
compensation  from  Ta  Chen  well  after 
his  claimed  severance  d?te  of  1992. 
Further,  Ta  Chen's  president  met  with 
Company  B's  customers,  and 
participated  directly  in  the  negotiation 
of  prices  for  Company  B's  subsequent 
resales  of  WSSP.  Ta  Chen's  statement 
that  it  "knew  the  prices  which  would  be 
accepted  by  Ta  Chen's  distributor" 
raises  additional  questions  about  the 
extent  to  which  Company  B  was  free  to 
act  in  its  own  interest. 

With  respect  to  debt  financing  (an 
indicium  specifically  mentioned  in  the 
SAA  and  Notice  of  Proprosed 
Rulemaking),  whether  Company  B  can 
be  said  to  have  "offered"  its  accounts 
receivable  and  inventory  as  collateral 
for  a  bank  loan  to  TCI,  or  that  TCI 
"requested"  and  Company  B  "agreed" 
to  take  such  a  step  is  not  germane  to  our 
analysis.  Either  way,  as  we  stated  in  our 
Preliminary  Results,  Company  B 
"placed  its  continued  ability  to  operate 
in  the  hands  of  a  putatively  unaffiliated 
party.  "  Preliminary  Results  at  1436. 
Despite  the  statements  of  various 
individuals  which  Ta  Chen  has  placed 
on  the  record  of  this  review,  neither  Ta 
Chen  nor  any  of  these  individuals  is 
able  to  cite  to  a  single  case  where  an 
unaffiliated  party  would  accept  this 
risk.  We  also  disagree  with  Ta  Chen's 
claim  that  Company  B's  pledging  its 
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accounts  receivable  and  inventory  to 
TCI's  bank  was  essentially  akin  to  TCI 
securing  a  lien  upon  Company  B  and,  in 
turn,  assigning  its  rights  to  the  bank.  We 
note  that  the  actual  transaction  involved 
a  significant  qualitative  difference.  In 
the  latter  case,  TCI's  security  interest 
would  be  limited  to  the  amount 
Company  B  owed  against  purchases  of 
inventory.  In  the  former  case.  Company 
B  unilaterally,  and  without 
consideration,  assigned  its  entire 
inventory  and  accounts  receivable 
directly  to  TCI's  bank  to  facilitate  a  loan 
for  TCI.  That  Company  B  would  accept 
this  risk  without  any  consideration — 
without  even  a  written  agreement 
memorializing  the  terms  and  duration  of 
the  agreement — does  not  comport  with 
the  commercial  realities  of  dealings 
between  unaffiliated  companies.  Nor 
has  Ta  Chen  offered  convincing 
evidence  that  this  arrangement  is,  in 
fact,  commonplace.  As  a  final  note,  Ta 
Chen  itself  undermines  the  stated 
reason  for  this  arrangement:  to  ensure 
payment  by  Company  B  to  Ta  Chen  for 
purchases  of  stainless  steel  products.  In 
its  November  12,  1996  submission,  Ta 
Chen  asserts  that  the  risk  of  default  by 
Company  B  "was  not  significant,  since 
bad  debt  has  not  been  a  problem."  The 
absence  of  a  genuine  credit  risk  would, 
in  fact,  attenuate  the  need  for  this 
extraordinary  financial  relationship.  See 
Ta  Chen's  November  12,  1996 
Supplemental  Response  at  81. 

The  existence  of  close  supplier 
relationships  is  another  factor 
specifically  mentioned  in  the  SAA. 
Here,  too,  our  examination  of  Ta  Chen's 
role  as  supplier  to  Company  B  supports 
a  finding  of  affiliation.  While  Ta  Chen 
claims  that  Company  B  was  free  to 
purchase  stainless  steel  pipe  from  other 
suppliers.  Ta  Chen  has  not  provided 
evidence  to  suggest  that  Company  B 
ever  looked  to  any  producer  other  than 
Ta  Chen  as  its  supplier.  In  fact,  Ta  Chen 
has  allowed  that  "to  the  best  of  its 
knowledge"  (which  we  must  presume 
was  extensive,  given  Ta  Chen's 
computer  access  and  custody  of  the 
signature  stamp),  Ta  Chen  was  the 
exclusive  supplier  of  stainless  steel  pipe 
products  to  Company  B.  Furthermore, 
the  cases  Ta  Chen  cites  on  this  point  are 
inapposite.  In  each  case,  we  did  not 
conclude  that  a  close  supplier 
relationship  was  insufficient  grounds 
for  a  finding  of  affiliation;  rather,  we 
concluded  that  no  close  supplier 
relationship  of  any  kind  existed.  In 
Carbon  Steel  Flat  Products,  for  example, 
we  found  that  no  exclusive  supplier 
relationship  existed  between  the 
respondents  and  the  named  entities.  See 
Final  Results  of  Administrative  Review, 


62  FR  18404,  18417  (April  15,  1997). 
Likewise,  in  Rayon  Yam  and  Melamine 
Dinnerware,  the  Department  found  that, 
unlike  in  the  instant  review,  there  were 
no  close  supplier  relationships. 
Furthermore,  the  Department  has  stated 
explicitly  that  it  may  consider  close 
supplier  relationships  sufficient  basis 
for  a  finding  of  affiliation.  See  Large 
Newspaper  Printing  Presses  and 
Components  Thereof  From  japan,  61  FR 
38139  (July  23.  1996). 

Comment  Three:  Ta  Chen  maintains 
that  the  Department's  use  of  adverse 
facts  available  was  unlawful.  Ta  Chen 
insists  that  it  cooperated  fully  with  the 
Department  throughout  these 
proceedings  and  responded 
immediately  to  each  of  the  Department's 
requests  for  information.  The  new 
information  Ta  Chen  provided  in  its 
November  12,  1996  Supplemental 
Response  was  in  direct  response  to  the 
Department's  request,  made  for  the  first 
time,  that  Ta  Chen  explain  "all 
relationships"  between  Ta  Chen  and 
Company  B.  Ta  Chen  cites  to  the 
Department's  verification  reports  issued 
in  the  first  administrative  review  as 
evidence  of  its  complete  cooperation 
with  the  Department;  "[n]o  verifier 
question  went  unanswered." 

Furthermore.  Ta  Chen  submits,  even 
if  the  Department  concludes  that  Ta 
Chen  and  Company  B  were  affiliated 
during  this  third  review,  Ta  Chen  had 
a  reasonable  basis  for  believing  that  no 
such  affiliation  existed  under  the  law  in 
effect  at  the  time  of  the  relevant  sales  to 
Company  B  (i.e..  in  August  1994).  In 
four  separate  verifications  the 
Department  limited  its  related  party 
inquiries  to  common  equity  ownership 
or  shared  directors.  Thus,  "Ta  Chen 
argues,  it  had  "well-founded  and 
reasonable"  grounds  for  believing  that 
Ta  Chen  and  Company  B  were 
unaffiliated  for  purposes  of  the  Tariff 
Act. 

As  to  the  Department's  choice  of  facts 
available,  Ta  Chen  avers  that  Ta  Chen's 
current  cash  deposit  rate  (from  the  less 
than  fair  value  [LTFVj  investigation) 
would  provide  "sufficient  motivation" 
for  Ta  Chen  to  cooperate  fully  with  the 
Department.  Ta  Chen  reasons  that  it 
requested  the  three  pending 
admini^^tive  reviews  in  order  to  lower 
its  antidumping  liabilities;  if  the 
Department  continued  its  imposition  of 
its  existing  cash  deposit  rate  of  3.27 
percent.  "Ta  Chen's  purpose  in 
participating  in  these  reviews  will  have 
been  completely  undermined."  Ta 
Chen's  Case  Brief  at  48.  Ta  Chen  draws 
a  distinction  between  the  pending 
reviews  of  WSSP  and  other  cases 
wherein  a  respondent  is  required  to 
participate  in  an  administrative  review 


sought  by  a  petitioner;  in  the  latter  case, 
Ta  Chen  argues,  the  threat  of  a  higher 
margin  suggested  by  petitioner  serves  to 
induce  respondents'  cooperation.  In 
light  of  these  facts,  Ta  Chen  argues,  use 
of  the  31.90  percent  margin  from  the 
Preliminary  Results  is  entirely 
inappropriate. 

In  addition  to  being  unduly  punitive, 
Ta  Chen  continues,  use  of  adverse  facts 
available  is  especially  unwarranted 
where  "novel,  vague  issues  are 
involved."  Ta  Chen  insists  that  adverse 
facts  available  would  be  called  for  only 
if  three  conditions  had  been  met:  (i)  the 
respondent  could  reasonably  have  been 
expected  to  know  that  the  data  it  did  not 
provide  had  been  requested  by  the 
Department,  (ii)  the  requested  data  were 
not  a  new  requirement  of  the  1995 
statute,  nor  a  new  concept  under  the 
statute,  and  (iii)  the  questionnaire  was 
not  vague.  See  Ta  Chen's  Case  Brief  at 
43,  citing  Antifriction  Bearings  (Other 
Than  Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  et  al.  (AFBs  From 
France)  62  FR  2081,  2088,  2090  (January 
15,  1997);  Fresh  Cut  Flowers  From 
Colombia  62  FR  16772  1776  (1997). 
Pointing  to  the  Court's  decision  in 
Daewoo  Electronics  Co.,  Ltd.  v.  U.S.  712 
F.  Supp.  931,  945  (CIT  1989),  Ta  Chen 
maintains  that  the  Department  must 
engage  in  "clear  and  adequate 
communication"  with  a  respondent 
before  applying  facts  available.  Ta  Chen 
stresses  that  prior  to  the  Department's 
issuance  of  its  Preliminary  Results  Ta 
Chen  could  not  foresee  that  the 
Department  would  consider  Ta  Chen 
and  Company  B  to  be  affiliated  persons. 
Thus,  Ta  Chen  argues,  it  had  no  reason 
to  report  Company  B's  sales  to  its 
customers,  rather  than  Ta  Chen's  sales 
to  Company  B. 

Ta  Chen  eu^ues  that  the  Department 
has  applied  "cooperative"  facts 
available  in  another  case  involving  the 
failure  properly  to  report  subsequent 
U.S.  sales  made  by  an  affiliated  person. 
See  Ta  Chen's  Case  Brief  at  51,  citing 
Certain  Small  Business  Telephones 
From  Taiwan,  59  FR  66912  (December 
28,  1994)  and  Certain  Fresh  Cut  Flowers 
From  Colombia,  59  FR  15159  (March, 
31,  1994).  Despite  the  respondents  in 
these  cases  having  clear  knowledge  that 
they  were  related,  and  failing  to  report 
properly  their  U.S.  sales,  the 
Department  responded  with  "second- 
tier"  BIA.  Here  too,  Ta  Chen  argues,  the 
Department  should  treat  Ta  Chen  with 
non-adverse  facts  available. 

Ta  Chen  also  maintains  that  the 
judicial  precedents  cited  by  petitioners 
do  not  support  the  use  of  adverse  facts 
available.  In  Sugiyama  Chain  v.  United 
States.  852  F.  Supp.  1105,  1111  (CIT 
1994),  for  example,  Ta  Chen  notes  that 
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the  Department  applied  cooperative  BIA 
to  a  respondent  in  six  of  the  seven 
administrative  reviews  at  bar,  despite 
the  Department's  belief  that  the 
respondent  "attempted  to  intentionally 
deceive  the  Department."  Ta  Chen's 
Case  Brief  at  54.  The  application  of  non- 
cooperative  BIA  in  the  seventh  review 
was  based  on  the  respondent's  failure  at 
verification,  and  refusal  to  supply  other 
requested  information  (including  the 
subsequent  home  market  sales  to 
unrelated  customers).  Ta  Chen  holds 
that  none  of  these  conditions  exists 
here.  At  worst,  Ta  Chen  submits,  it 
"mischeiracterized  the  situation"  with 
respect  to  Company  B;  it  did  not 
"misrepresent  the  situation."  Id.  at  55 
(original  emphasis). 

In  addition,  Ta  Chen  notes  that  while 
petitioners  cite  to  Certain  Stainless  Steel 
Wire  Rod  From  India  (58  FR  54110, 
54111  (October  20,  1993))  (Steel  Wire 
Rod)  as  supporting  the  use  of  adverse 
facts  available,  petitioners  do  not 
mention  the  respondent's  numerous 
shortcomings  in  that  review.  In  that  case 
Ta  Chen  points  out  that  the  respondent 
Mukand  initially  and  repeatedly  denied 
any  relationship  with  the  related 
customer,  claimed  that  the  customer 
was  free  to  purchase  from  others  and 
later  refracted  that  claim,  first  denied 
confrol  over  the  customer  and  later 
admitted  the  same,  contradicted  almost 
all  of  the  information  in  its  earlier 
submissions,  and  failed  to  state  initially 
that  one  of  its  officials  ran  the 
customer's  day-to-day  business 
operations.  Furthermore,  the  same 
Mukand  official  certified  as  correct 
certain  inconsistent  and  contradictory 
responses. 

Petitioners,  on  the  other  hand,  ask 
that  the  Department  look  beyond  the 
"factually  unsubstantiated  and  legally 
unsound"  arguments  presented  in  Ta 
Chen's  case  brief,  and  look  instead  to 
the  chronology  of  events  unfolding 
throughout  the  five-year  history  of  this 
case.  According  to  petitioners,  this 
chronology  demonstrates  that  Ta  Chen 
repeatedly  and  deliberately  lied  to  the 
Department  regarding  its  sales  in  the 
United  States;  this  pattern  of 
dissembling  warrants  assignment  of 
total  adverse  facts  available.  Petitioners 
dismiss  Ta  Chen's  suggestions  in  its 
case  brief  that  this  review  involves 
"novel,  vague  issues,"  and  that  the 
Department  itself  is  struggling  to 
interpret  the  affiliated  persons 
provisions  of  section  771(33)  of  the 
Tariff  Act.  Petitioners  also  contend  that, 
contrary  to  Ta  Chen's  arguments,  Ta 
Chen  "has  been  on  notice  at  least  since 
verification  ...  in  October  1994  of  the 
Department's  intense  interest  in  Ta 
Chen's  relationship  with  certain 


customers  in  the  United  States." 
Petitioners'  Rebuttal  Brief  at  2. 
Therefore,  petitioners  aver,  it  is 
"farcical"  for  Ta  Chen  to  insist  that  it 
"had  absolutely  no  reason  to  think  the 
Department  would  consider  Ta  Chen 
and  [certain  U.S.  customers]  affiliated 
parties."  Id.,  (quoting  from  Ta  Chen's 
Case  Brief).  Rather,  petitioners  claim, 
the  unique  facts  of  this  case  permit  no 
doubt  that  Ta  Chen  is  affiliated  with 
these  U.S.  customers,  which  were,  for 
all  intents  and  purposes,  "Ta  Chen's 
alter  ego  and  tool."  Id. 

Petitioners  assert  that  the 
Department's  interest  in  Ta  Chen's 
affiliated  entities  in  this  review  is 
evident  from  the  Department's  initial 
antidumping  questionnaire,  which 
quotes  from  section  771(33)  of  the  Tariff 
Act  in  defining  "affiliated  person." 
Petitioners  also  note  that  the 
Department's  questionnaire  queries  the 
respondent  specifically  as  to  affiliations 
"through  means  other  than  stock 
ownership,  "  thus  leaving  no  doubt  that 
the  Department  did  not  define  affiliation 
as  being  limited  to,  per  se,  an  equity 
interest  in  the  other  person. 

Furthermore,  petitioners  maintain,  the 
Department's  intense  scrutiny  of  these 
specific  customers  was  clearly  evident 
during  the  still-pending  first  and  second 
reviews,  as  well.  According  to 
petitioners,  the  Department's  reports  on 
the  verifications  of  Ta  Chen  and  TCI, 
conducted  in  October  1994,  detail  at 
length  the  extraordinary  attention 
focused  by  the  Department  on  these 
customers.  Therefore,  petitioners  argue, 
it  is  absurd  for  Ta  Chen  to  profess,  as 
it  has  in  its  case  brief,  that  Ta  Chen  had 
no  indication  that  the  Department  might 
consider  these  U.S.  customers  as 
"affiliated  persons."  Rather,  petitioners 
insist,  Ta  Chen's  grudging  disclosure  of 
information,  and  its  active  efforts  to 
misrepresent  the  information  it  has 
disclosed,  are  indicative  of  a  pattern  of 
"fraudulent  deception."  Id.  at  6. 

For  example,  petitioners  continue,  Ta 
Chen  concealed  the  significant  role  of 
Company  A  in  Ta  Chen's  activities 
during  the  first  rRview  until  petitioners 
uncovered  Company  A's  existence  and 
insisted  on  a  full  discussion  of  its 
relationships  with  Ta  Chen.  And, 
petitioners  observe,  just  three  weeks 
after  petitioners'  disclosure  of  Company 
A's  existence,  the  firm's  corporate 
charter  was  dissolved,  and  Company  A 
was  effectively  replaced  by  Company  B. 

Furthermore,  petitioners  argue  that  Ta 
Chen  has  consistently  withheld  vital 
information  from  the  Department, 
disclosing  piecemeal  its  affiliations  only 
under  duress.  Petitioners  maintain  that, 
rather  than  volunteering  key 
information  concerning  its  relationships 


with  U.S.  customers,  Ta  Chen  has 
instead  divulged  this  information  only 
following  petitioners'  allegations  that  Ta 
Chen  was  related  to,  or  affiliated  with, 
these  parties.  According  to  petitioners. 
"Ta  Chen  has  quickly  reacted  to  cover 
its  fraud  and  thereby  has  compounded 
its  fraud  ...  .  In  essence,  the  same  group 
of  individuals  ...  have  simply  used 
different  corporate  names  to  conduct 
their  common  business,  jettisoning  one 
name  and  moving  on  to  the  next 
whenever  their  charade  was  in  jeopardy 
of  being  uncovered."  Petitioners' 
Rebuttal  Brief  at  11. 

Were  Ta  Chen  genuinely  cooperating 
with  the  Department,  petitioners  argue, 

•  Ta  Chen  would  have  volunteered 
the  existence  of  Company  A  and  its 
"dba"s,  rather  than  waiting  until 
petitioners  ferreted  out  this  information 
on  their  own; 

•  Ta  Chen  would  have  provided  a 
truthful  explanation  concerning 
Company  A  and  its  "dba's,  rather  than 
claiming,  falsely,  thet  the  "dba"  names 
were  prior  customers  of  Ta  Chen's; 

•  Ta  Chen  would  have  "had 
Company  A  come  forth  and  answer 
questions  ...  as  Ta  Chen  has  asked  others 
...  to  do,"  rather  than  dissolving 
Company  As  corporate  charter  roughly 
two  weeks  after  petitioners'  first  calling 
attention  to  Company  A's  existence; 

•  Ta  Chen  would  not  have 
precipitously  rerouted  its  business  away 
from  Company  B,  with  sales  to  this 
customer  dropping  sharply  between  the 
second  and  third  periods  of  review.  As 
with  Company  A's  dissolution, 
petitioners  maintain,  the  shifts  in  Ta 
Chen's  U.S.  sales  pattern  were 

"undoubtedly  reactions  by  Ta  Chen"  to 
petitioners"  allegations  concerning 
Company  A.  its  "dba"s.  and  Company 
B; 

•  Ta  Chen  would  have  volunteered 
information  at  the  October  1994 
verification  in  the  first  review 
concerning  its  extensive  commercial 
and  financial  ties  to  Company  B,  which 
were  clearly  relevant  to  that 
extraordinary  verification.  Likewise.  Ta 
Chen  would  have  volunteered  this 
information  in  the  body  of  its  second 
and  third  review  questionnaire 
responses.  Petitioners  aver  that  Ta  Chen 
did  not  do  so. 

Petitioners'  Case  Brief  at  9  and  10. 

According  to  petitioners,  the  record 
before  the  Department  with  respect  to 
Ta  Chen  is  so  replete  with 
inconsistencies,  unsubstantiated  claims, 
"gaps  in  logic,"  and  the  withholding  of 
accurate  information,  that  the  only 
proper  course  for  the  Department  is  to 
apply  total  adverse  facts  available. 
Petitioners  assert  that  Ta  Chen's  U.S. 


Federal  Register  /  Vol.  62.  Nn.  1.'^4   /  MnnHav    Tiilv  14    1907   /  NntirPQ 


:i7?i?;.'? 


37552 


Federal  Register  /  Vol.  62,  No.  134  /  Monday,  July  14.  1997  /  Notices 


sales  database  is  "both  incomplete  and 
untrustworthy,"  and  that  Ta  Chen's 
protestations  that  it  has  cooperated  with 
the  Department  are  "unpersuasive."  Id. 
at  11.  Petitioners  claim  that  the  situation 
in  the  instant  review  is  akin  to  that  of 
respondent  Nippon  Pillow  Block  Sales 
(NPB)  in  Antifriction  Bearings  From 
France.  62  FR  2081,  2086  (January  15, 
1997).  In  that  review  the  Department 
applied  facts  available  to  NPB  for  its 
failure  to  report  accurately  all  home 
market  and  U.S.  sales  of  subject 
merchandise.  Because  of  omissions  by 
NPB  in  its  sales  listings  the  Department 
determined  that  NPBs  questionnaire 
responses  were  unreliable  in  toto  and 
disregarded  all  of  NPB's  sales  data. 
Further,  the  Department  concluded  that 
NPB  had  not  acted  to  the  best  of  its 
ability  in  reporting  the  relevant  sales 
data  and,  thus,  applied  an  adverse 
inference  in  choosing  the  facts 
otherwise  available. 

Petitioners  also  object  to  Ta  Chen's 
efforts  to  "maintain  the  fiction"  that  the 
extraordinary  ties  detailed  in  the 
Department's  preliminary  results  are 
commonplace  between  unaffiliated 
persons.  With  respect  to  TCI's  physical 
custody  of  certain  customers'  signature 
stamps,  dedicated  modem  lines  to  the 
customers'  computerized  accounting 
systems,  shared  sales  department 
personnel,  TCI's  direct  negotiations 
with  these  distributors'  subsequent 
customers,  and  the  distributors' 
pledging  of  their  inventory  to  secure 
TCI's  debts,  petitioners  insist  that  these 
practices  "are  not  common  and  do  not 
exist,"  nor  has  Ta  Chen  been  able  to 
point  to  a  single  instance  of  such 
intimate  ties  between  unaffiliated 
entities.  Petitioners  suggest  that  Ta 
Chen's  arguments  are  "laughable"  and 
"ludicrous."  Petitioners'  Rebuttal  Brief 
at  14.  Petitioners  suggest  that  the  reason 
the  Department  has  never  found  parties 
to  be  affiliated  based  on  these  facts  is 
not  because  these  ties  are  insufficient  to 
establish  afiiliation  but.  rather,  because 
the  Department  has  never  before  been 
confronted  with  a  similar  fact  pattern. 
Petitioners  brand  as  "specious"  Ta 
Chen's  "discrete  parsing"  of  the 
Department's  preliminary  finding  of 
affiliation.  Petitioners  assert  that  Ta 
Chen's  interpretation  is  thrice-flawed  in 
its  assumptions  that  (i)  Ta  Chen's  ties 
with  certain  U.S.  customers,  including 
Company  B,  are  common  in  the 
industry,  (ii)  Ta  Chen  has  cooperated 
with  the  Department  in  all  three 
administrative  reviews,  and  (iii)  Ta 
Chen's  unsubstantiated  and 
unsupported  claims  establish  that  it  had 
no  affiliation  with  Company  B. 
Petitioners  claim  that  Ta  Chen's 


statement  that  physical  custody  of 
distributors'  signature  stamps  does  not 
indicate  control  over  these  distributors' 
disbursements  is  "nonsense."  Similarly, 
Ta  Chen's  claim  that  its  computer  access 
to  these  distributors'  financial  records  is 
common  is  not  supported  by  any  other 
instance  of  unaffiliated  parties  being  so 
linked.  Furthermore,  in  response  to  Ta 
Chen's  argument  that  Ta  Chen  had  no 
control  over  these  distributors'  prices, 
petitioners  note  that  Ta  Chen  has  stated 
that  "Ta  Chen  officials  knew  the  prices 
which  would  be  accepted  by  Ta  Chen's 
distributor."  Petitioners'  Rebuttal  Brief 
at  17  (quoting  Ta  Chen's  Case  Brief). 
"Arm's-length  companies  do  not  and  are 
not  supposed  to  operate  in  this 
manner."  Id.  at  18.  Further,  Ta  Chen  has 
not  provided  a  single  instance  of  these 
distributors  rejecting  the  price  Ta  Chen 
established  for  subsequent  re-sales  of 
WSSP. 

Finally,  petitioners  assail  Ta  Chen's 
characterization  of  its  credit 
arrangements  as  "absurd."  Asserting 
that  the  pledging  of  one's  inventory  and 
accounts  receivable  "are  not  normal 
between  arm's-length  parties." 
petitioners  point  to  Ta  Chen's  failure  to 
provide  any  documentation  of  an 
agreement  establishing  these 
aiTcingements  and  conclude  that  the 
suggestion  that  an  unaffiliated  party 
would  voluntarily  accept  such  an 
obligation  is  "preposterous  in  itself."  Id. 
at  19. 

Department's  Position:  In  this  third 
review  Ta  Chen  concealed  relevant 
information  pertaining  to  its  sales  to 
Company  B,  and  only  revealed  other 
relevant  information  concerning  sales  to 
another  U.S.  customer  when  the 
Department  opted  to  verify  Ta  Chen's 
U.S.  questionnaire  responses. 
Furthermore,  this  is  a  respondent  which 
has  on  three  occasions  made  substantial 
changes  to  its  U.S.  sales  operations  (in 
1992,  1993  and  1994);  Ta  Chen  has 
acknowledged  that  it  made  many  of 
these  changes  as  a  direct  result  of  the 
order.  Given  the  sophistication  of  its 
behavior  and  its  legal  arguments  before 
the  Department,  we  find  unpersuasive 
Ta  Chen's  assertion  that  it  "had 
absolutely  no  reason  to  think  the 
Department  would  consider  Ta  Chen" 
and  certain  of  its  U.S.  customers  as 
affiliated  persons. 

We  also  disagree  with  Ta  Chen's 
suggestion  that  this  review  addresses 
"novel,  vague  issues."  The  governing 
statutory  provisions  for  this  review  took 
effect  on  January  1, 1995.  Our  Notice  of 
Proposed  Rulemaking,  with  its 
exhaustive  commentary  and  analysis, 
appe{ired  in  February,  1996,  or  fully  two 
months  prior  to  Ta  Chen's  initial 
questionnaire  response  in  this  review. 


Thus,  the  affiliated  party  provisions  of 
section  771(33).  as  well  as  the 
Department's  proposed  interpretation  of 
these  provisions,  had  been 
comprehensively  vetted  before  Ta  Chen 
submitted  any  factual  information  in 
this  third  review.  Further,  the 
Department's  February  13.  1996 
questionnaire  specifically  asked  Ta 
Chen  to  report  its  first  sales  to 
unaffiliated  customers  in  the  United 
States.  Appendix  I  of  the  questionnaire 
provided  the  new  definition  of 
"affiliated  person"  found  at  section 
771(33)  of  the  Tariff  Act.  including  the 
new  emphasis  on  affiliation  through 
"control."  See  the  Department's 
questionnaire  at  Appendix  I-l.  The 
request  to  provide  the  first  U.S.  sales  to 
unaffiliated  customers  imposed  no  new 
reporting  burden  upon  Ta  Chen.  Finally, 
as  noted  above,  there  was  no  ambiguity 
in  the  questionnaire's  language  as  to 
which  sales  the  Department  sought. 

We  also  find  that  Ta  Chen's  citations 
to  past  Departmental  determinations  in 
support  of  using  cooperative,  non- 
adverse  facts  available  are  not  on  point. 
In  Fresh  Cut  Flowers  From  Colombia, 
for  example,  the  respondent's  related 
entities  had  either  gone  out  of  business 
entirely,  or  were  in  the  process  of 
liquidation,  and  thus  the  firms  were 
unable  to  provide  sales  data  to  the 
Department.  Similarly,  in  Certain  Small 
Business  Telephones  From  Taiwan,  the 
affiliated  U.S.  customer  of  respondent 
Bitronics  was  out  of  business.  We 
concluded  that  "(s)ince  Bitronics  made 
substantial  attempts  to  submit 
information  to  the  Department,"  second- 
tier,  or  cooperative,  BLA  would  be  most 
appropriate.  See  Certain  Small  Business 
Telephones  From  Taivran;  Final  Results 
of  Administrative  Review,  60  FR  16606 
(March  31,  1995).  In  the  instant  case, 
despite  the  1995  sale  of  Company  B  to 
another  party,  Ta  Chen  has  never 
indicated  any  such  difficulty  in 
accessing  Company  B's  records,  and  has 
even  submitted  Company  B's  federal 
income  tax  returns  in  the  record  of  this 
review. 

As  to  Ta  Chen's  argument  that  it 
merely  "mischaracterized"  (as 
distinguished  from  "misrepresented") 
its  sales  to  Company  B.  Ta  Chen's 
distinction  is  without  a  difference.  The 
facts  remain  that  Ta  Chen  misled  the 
Department  as  to  the  nature  of  its 
transactions  with  Company  B  and  that 
it  failed  to  report  properly  Company  B's 
sales  to  the  first  truly  unaffiliated 
person  in  the  United  States. 

With  respect  to  the  precedent  set  in 
Steel  Wire  Rod.  we  disagree  with  Ta 
Chen's  interpretation  of  this  case.  In 
fact,  we  find  a  number  of  similarities 
between  Ta  Chen's  summary  of  the 
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Department's  findings  in  that  case  and 
the  facts  of  the  instant  review.  Like 
Mukand  in  Steel  Wire  Rod,  Ta  Chen 
initially  and  repeatedly  denied  any 
relationship  with  Company  B.  claimed 
that  Company  B  was  free  to  purchase 
from  others  but  later  acknowledged  that 
it  never  attempted  to  do  so.  and 
submitted  certain  contradictory 
information.  All  of  this  information  was 
certified  as  accurate  by  the  same  official, 
the  president  of  Ta  Chen.  While  we 
cannot  state  authoritatively  that  a  Ta 
Chen  official  ran  Company  B.  as  was  the 
case  with  Mukand  in  Steel  Wire  Rod. 
the  individual  who  did  run  Company  B 
formerly  worked  for  Ta  Chen  and 
continued  to  have  intimate  business  ties 
to  Ta  Chen  before  and  after  his 
employment  with  Company  B.  Unlike 
Mukand  in  Steel  Wire  Rod,  however,  Ta 
Chen  has  never  admitted  any  control 
over  Company  B,  nor  has  it  attempted 
to  correct  its  earlier  misreporting  of  its 
U.S.  sales  data. 

We  also  disagree  with  petitioners' 
argument  that  the  record  evidence 
supports  use  of  total  adverse  facts 
available  for  Ta  Chen's  margin.  We 
verified  Ta  Chen's  U.S.  sales 
questionnaire  responses  after  issuing  the 
Preliminary  Results  and  examined  Ta 
Chen's  customer  relationships  in  detail. 
While  we  did  find  misreported  sales  to 
one  previously-unnamed  customer,  we 
did  not  find  evidence  to  suggest  that  Ta 
Chen  is  affiliated  in  a  fashion  similar  to 
the  relationships  between  Ta  Chen  and 
Companies  A  and  B  with  any  of  its  other 
U.S.  customers  in  this  review. 
Therefore,  while  we  have  applied 
adverse  facts  available  to  those 
misreported  sales,  we  have  not  based  Ta 
Chen's  margin  on  total  adverse  facts 
available.  We  agree  with  petitioners, 
however,  that  there  is  an  issue 
concerning  the  reliability  and 
consistency  of  the  information  supplied 
by  Ta  Chen  dating  back  to  the  first 
administrative  review  (see  Certain 
Welded  Stainless  Steel  Pipe  From 
Taiwan;  Preliminary  Results  of 
Administrative  Reviews.  62  FR  26776 
(May  15,  1997)).  Accordingly,  we  will 
address  the  specific  circumstances 
surrounding  Ta  Chen's  relationships 
with  Company  A  and  Company  B 
within  the  context  of  the  ongoing 
reviews  which  cover  periods  predating 
this  POR.  In  addition,  we  intend  to 
closely  scrutinize  this  issue  within  the 
context  of  the  pending  fourth  review  of 
this  order. 

Comment  Four:  Ta  Chen  argues  that 
the  margin  used  as  adverse  facts 
available  in  the  Preliminary  Results  "is 
not  relevant,  calculated  or  corroborated, 
and  thus  is  unlawful."  According  to  Ta 
Chen,  the  Department's  proposed 


regulations  and  the  SAA  both  call  for 
the  Department,  when  using  facts 
available  which  are  based  on  secondary 
information,  to  corroborate  these  facts  as 
such  information  "may  not  he  entirely 
reliable  because,  for  example,  as  in  the 
case  of  a  petition,  it  is  based  on 
unverified  allegations,  or  *   *   *  it 
concerns  a  different  timeframe  than  the 
one  at  issue."  Ta  Chen's  Case  Brief  at 
58.  quoting  the  SAA  at  870.  Ta  Chen 
insists  that  the  Department  has  already 
"verified"  that  the  facts  available 
margin  is  wrong.  In  the  underlying 
LTFV  investigation.  Ta  Chen  argues,  the 
Department  calculated  a  margin  of  3.27 
percent  for  Ta  Chen,  based  on  data 
which  were  subject  to  verification.  Ta 
Chen  maintains  that  the  31.90  percent 
margin  (the  "all  others"  rate  from  the 
LTFV  investigation)  resulted  from  the 
Department's  rejection  of  one 
respondent's  data  in  favor  of  best 
information  available. 

In  addition,  Ta  Chen  argues  that  the 
facts  available  margin  was  applied  to 
producers  other  than  Ta  Chen  and  is, 
thus,  "irrelevant  and  unlawful."  Ta 
Chen  cites  to  an  antidumping  case  from 
Canada  wherein  Canada's  International 
Trade  Tribunal  noted  Ta  Chen's  lower 
margins  (and  the  refusal  of  other 
Taiwanese  respondents  to  participate  in 
the  proceeding)  as  indicative  of  a 
pattern  of  lawful  and  cooperative 
behavior  by  Ta  Chen  which  resulted  in 
lower  dumping  margins. 

Ta  Chen  also  faults  the  31.90  percent 
facts  available  margin  as  being 
unrepresentative  of  current  conditions 
in  the  stainless  steel  pipe  market.  Ta 
Chen  insists  that  the  Department  must 
use  the  most  up-to-date  information  as 
facts  available  as  it  carries  greater 
probative  value.  In  addition.  Ta  Chen 
notes  what  it  sees  as  significant  changes 
in  the  U.S.  market  since  publication  of 
the  antidumping  duty  order.  According 
to  Ta  Chen,  Ta  Chen  is  no  longer  forced 
to  compete  against  other  Taiwanese 
producers  of  WSSP,  who  largely 
withdrew  from  the  U.S.  market  after  the 
imposition  of  antidumping  duties.  In 
support  of  this  contention,  Ta  Chen 
quotes  from  a  1996  determination  by  the 
Canadian  International  Trade  Tribunal 
which  concludes  that  "Taiwanese 
producers  other  than  Ta  Chen  have  been 
excluded  from  the  U.S.  market."  Ta 
Chens  Case  Brief  at  63.  Ta  Chen  also 
insists  that  the  health  of  the  U.S. 
industry  has  improved  markedly  since 
the  original  investigation  in  this  case. 
Id.  at  64.  citing  Welded  Stainless  Steel 
Pipe  From  Malaysia.  ITC  Pub.  No.  2744 
(March  1994). 

According  to  Ta  Chen,  the 
Department  erred  by  disregarding 
independent  sources  for  more  probative 


dumping  margins  for  use  as  fects 
available.  Ta  Chen  suggests  that 
petitioners  in  the  investigation  of 
welded  stainless  steel  pipe  from 
Malaysia  testified  to  the  International 
Trade  Commission  that  the  imposition 
of  antidumping  duties  on  WSSP  from 
Taiwan  had  effectively  eliminated 
dumping  by  Taiwanese  producers.  See 
ITC  Pub.  No.  2744  (Final)  (March  1994). 
In  a  similar  vein.  Ta  Chen  cites  the 
testimony  of  an  official  of  Bristol 
Metals,  a  U.S.  producer  of  WSSP, 
insisting  that  "'Taiwan  imports  have 
been  checked  by  the  antidumping 
laws.  "  Ta  Chen's  Case  Brief  at  67, 
quoting  from  Economic  Effects  of 
Antidumping  and  Counten.'ailing  Duty 
Orders  and  Suspension  Agreements,  ITC 
Pub.  No.  2900  (June  1995).  Ta  Chen 
argues  that  these  statements  offered  by 
representatives  of  the  U.S.  pipe  industry 
"support  a  (zero)  percent  dumping 
finding  for  Ta  Chen."  Id.  at  68. 
Furthermore.  Ta  Chen  suggests  that 
these  statements,  coming  after  the 
original  petition  in  this  case,  are  more 
indicative  of  present  market  conditions. 
Ta  Chen  also  cites  to  statements 
submitted  by  Ta  Chen  into  the  record  of 
this  review,  one  from  the  same 
individual  from  Bristol  Metals,  and 
another  by  a  U.S.  purchaser  of  WSSP 
and  stainless  steel  butt-weld  pipe 
fittings,  both  claiming  that  Ta  Chen  was 
not  dumping  at  31.90  percent  margins 
through  Company  A  and  Company  B. 

Ta  Chen  also  suggests  that  tne  failure 
of  petitioners  in  this  case  to  request  a 
review  of  Ta  Chen  for  the  first  three 
PORs  is  indicative  of  petitioners'  belief 
that  Ta  Chen  is  not  dumping  WSSP  into 
the  U.S.  market.  "'By  reason  of  their 
failure  to  act,  it  is  a  fair  inference  that 
the  [petitioners]  do  not  believe  that  Ta 
Chen  is  dumping  in  the  USA  beyond  the 
previously  found  dumping  margin(    )  of 
3.27%."  Ta  Chen's  Case  Brief  at  69. 

Ta  Chen  next  turns  to  what  it  views 
as  "other  independent  sources"  for  Ta 
Chen's  dumping  margins.  Ta  Chen  notes 
that  for  its  remaining  U.S.  sales,  the 
Department's  preliminary  margin 
calculation  found  dumping  margins  of 
zero  percent.  Ta  Chen  submits  that 
similar  analysis  in  the  first  two  PORs 
will,  likewise,  result  in  margins  of  zero 
percent.  Finally.  Ta  Chen  suggests,  the 
Department  could  turn  to  antidumping 
proceedings  in  other  countries  as 
evincing  Ta  Chen's  "proclivity  not  to 
dump."  Ta  Chen  cites  to  a  margin  of  3.5 
percent  found  in  an  Australian 
investigation  of  WSSP,  and  zero  percent 
margins  found  in  similar  investigations 
conducted  by  Canada  and  the  European 
Union.  Further,  in  its  investigation  of 
Class  150  Pound  Fittings  From  Taiwan, 
Ta  Chen  notes,  the  Department  found  a 
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zero-percent  margin  for  Ta  Chen.  Ta 
Chen  suggests  using  these  margins  to 
determine  the  facts  available  margin  to 
apply  in  this  third  administrative 
review. 

Further,  Ta  Chen  argues,  since  it  is  a 
fungible,  commodity  product,  the 
market  for  A-312  WSSP  is  driven 
primarily  by  price.  Had  Ta  Chen  been 
dumping  through  Company  B  at  31.90 
percent  margins,  Ta  Chen  reasons, 
"there  would  have  been  a  "'giant 
sucking  sound,"  as  all  the  business  went 
to  Company  B.  There  was  no  such 
sound."  Ta  Chen's  Case  Brief  at  75. 
Finally,  Ta  Chen  asserts  that  petitioners 
have  consistently  overestimated  the 
actual  margins  in  cases  involving 
Taiwan.  As  proof  of  this,  Ta  Chen  notes 
that  the  final  margins  published  in  the 
Department's  LTFV  determination  were 
consistently  much  lower  than  those 
originally  presented  in  the  petition. 
Therefore,  a  margin  drawn  from  the 
petition  should  not  serve  as  the  basis  for 
facts  available  in  the  instant  review. 
Petitioners  counter  that  the  URAA 
"expressly  approves  of  the  use  of  data 
from  the  petition  and  an  original 
investigation's  final  determination  for 
facts  available,"  and  note  that  the  LTFV 
investigation  is  the  only  source  of 
margins  for  use  as  facts  available. 
Petitioners  maintain  that  "[t]he 
Department  is  not  required  to  conduct 
an  economic  analysis  of  the  industry 
whenever  it  determines  that  dumping 
margins  should  be  based  on  facts 
available,"  and  argues  that  Ta  Chen's 
citations  to  FTC  testimony  in  an 
unrelated  case,  and  to  antidumping 
proceedings  in  other  nations,  are  "not 
relevant.  "  Noting  that  the  Department 
has  not  completed  either  the  first  or 
second  administrative  reviews  in  this 
case,  petitioners  aver  that  the 
Department  has  little  choice  but  to  turn 
to  the  highest  margin  from  the  original 
LTFV  investigation  (i.e.,  31.90  percent) 
as  adverse  facts  available.  Petitioners 
also  dismiss  Ta  Chen's  argument  that 
petitioners  themselves  have  concluded 
that  Ta  Chen  was  not  selling 
merchandise  at  dumped  prices  during 
the  instant  POR.  Ta  Chen's  argument, 
petitioners  insist,  is  based  upon 
statements  made  before  the  ITC  in  an 
injury  investigation  concerning  pipe 
from  Malaysia;  that  proceeding  had 
nothing  to  do  with  calculating  dumping 
margins  with  respect  to  sales  of  WSSP 
from  Taiwan. 

Petitioners  also  dismiss  Ta  Chen's 
argument  that  the  31.90  percent  margin 
is  flawed  because  this  margin  is 
significantly  higher  than  the  calculated 
rates  for  respondents  during  the  LTFV 
proceeding.  Petitioners  aver  that 
"cooperative  respondents  that  timely 


and  completely  submit  verifiable  data 
are  entitled  to  whatever  rates  result," 
whereas  in  the  instant  case,  Ta  Chen  has 
"lie(d)  to  the  Department  and  *   •   • 
fraudulently  pose(d)  as  being 
cooperative."  Where,  as  here,  the 
Department  has  determined  that  the 
withholding  of  information  is 
deliberate,  petitioners  stress,  the 
Department  has  "  'heavily  favored  using 
alternative  "best  information  available" 
least  favorable  to  a  respondent.'  " 
Petitioners'  Rebuttal  Brief  at  48  (quoting 
from  Chinsung  Industries  Co.,  Ltd.  v. 
United  States,  705  F.  Supp.  598.  600 
(CIT  1989)).  Furthermore,  petitioners 
argue,  use  of  the  highest  margin  from 
the  LTFV  investigation  is  fully 
consistent  with  the  Department's 
longstanding  practice  of  applying  a  two- 
tiered  BIA  methodology  whereby  an 
uncooperative  respondent  will  receive  a 
higher  margin  than  would  a  respondent 
who  genuinely  cooperated  with  the 
Department  but  failed  to  timely  submit 
requested  factual  information.  Finally, 
petitioners  argue  that  in  the  absence  of 
rates  issuing  from  any  administrative 
review  the  highest  margin  from  the 
LTFV  investigation  stands  as  "most 
probative  of  current  conditions." 
Reliance  upon  Ta  Chen's  own  rate  from 
the  original  investigation,  petitioners 
maintain,  would  "essentially  reward  Ta 
Chen  for  withholding  information  from 
the  Department."  Id.  at  49. 

Department's  Position:  We  agree  with 
petitioners  and  disagree,  in  part,  with 
Ta  Chen.  We  cannot  accede  to  Ta  Chen's 
suggestion  that  we  apply  its  existing 
cash  deposit  rate  as  adverse  facts 
available,  as  this  would  amount  to 
rewarding  Ta  Chen  for  its  failure  to 
disclose  essential  facts  to  the 
Department  and  to  report  the  proper 
body  of  its  U.S.  sales.  Were  we  to 
consider  Ta  Chen's  existing  margin, 
which  was  calculated  in  a  segment  of 
these  proceedings  wherein  Ta  Chen  was 
deemed  cooperative  and  its  responses 
fully  verified,  as  adverse  facts  available, 
we  would  effectively  cede  control  of 
this  review  to  Ta  Chen.  The  respondent 
would  be  free  to  submit  selective, 
misleading,  or  inaccurate  information, 
secure  in  its  knowledge  that  the  worst 
fate  it  could  expect  would  be  to  receive 
its  existing  cash  deposit  rate  as  facts 
available.  See  Olympic  Adhesives,  Inc. 
V.  United  States,  899  F.2d  1565,  1571 
(Fed.  Cfr.  1990).  As  the  Court  stated  in 
Industria  de  Fundicao  Tupy,  et  al.  v. 
United  States  936  F.  Supp  1009  (CIT 
1996),  "the  Court  will  not  allow 
respondent  to  cap  its  antidumping  rate 
by  refusing  to  provide  updated 
information  to  the  (the  Department)." 
Similarly,  margins  from  other 


Departmental  proceedings  or  from 
Canadian  or  European  antidumping 
cases,  wherein  Ta  Chen  cooperated 
fully,  are  likewise  irrelevant  to  this  third 
administrative  review  where  Ta  Chen 
impeded  our  investigation.  Contrary  to 
Ta  Chens  suggested  approach,  our  aim 
in  selecting  facts  available  for  non- 
cooperative  respondents  is  to  choose  a 
margin  which  is  sufficiently  adverse  "to 
induce  respondents  to  provide  (the 
Department)  with  complete  and 
accurate  information  in  a  timely 
fashion."  See  National  Steel  Corp.,  et 
al..  V.  United  States,  13  F.  Supp  593 
(CIT  1996). 

We  also  reject  Ta  Chen's  assertion  that 
the  31.90  percent  facts  available  margin 
is  inappropriate  because  it  was  drawn 
from  an  earlier  segment  of  these 
proceedings.  In  Mitsuboshi  Belting 
Corp.,  Ltd.  V.  United  States,  the  Court, 
relying  upon  the  findings  in  Rhone 
Poulenc  Inc.  v.  United  States  (899  F.2d 
1185  (Fed  Cir.  1990)),  found  that  the 
Department's  use  of  a  margin  drawn 
from  a  LTFV  investigation  was 
reasonable  and,  further,  that  "best 
information"  doesn't  necessarily  mean 
"most  recent  information."  The  Court 
also  rejected  plaintiffs  claim  that  the 
Department's  choice  of  BIA  was 
unreasonably  harsh: 

to  be  properly  characterized  as  "punitive," 
the  agency  would  have  had  to  reject  low 
margin  information  in  favor  of  high  margin 
information  that  was  demonstrably  less 
probative  of  current  conditions.  Here,  the 
agency  only  presumed  that  the  highest  prior 
margin  was  the  best  informe'inn  of  current 
margins.  *   *    *  We  believe  a  permissible 
interpretation  of  the  statute  allows  the  agency 
to  make  such  a  presumption  and  that  the 
presumption  is  not  "punitive."  Rather,  it 
reflects  a  common  sense  inference  that  the 
highest  prior  margin  is  the  most  probative 
evidence  of  current  margins  because,  if  it 
were  not  so,  the  importer,  knowing  of  the 
rule,  would  have  produced  current 
information  showing  the  margin  to  be  less. 

Mitsuboshi  Belting  Ltd.  and  MBL  (USA) 
Corp.  v.  L^n/(ed  States.,  Court  No.  93- 
09-00640  (CIT  March  12,  1997). 

Likewise,  in  Sugiyama  Chain  Co.,  Ltd. 
et  al,  V.  United  States,  the  defendant 
contested  our  selection  of  best 
information  available  as  having  no 
probative  value  concerning  Sugiyama's 
current  margins  because  the  rate  taken 
from  the  LTFV  investigation  had  "only 
a  tenuous  link  to  Sugiyama  Chain's 
margins  in  the  instant  review."  The 
Court  approved  of  our  use  of  the  highest 
prior  margin  as  BIA,  noting  that  the 
Department  "can  make  a  common  sense 
inference  — indeed,  there  is  a  rebuttable 
presumption — that  the  highest  prior 
margin  is  the  most  probative  evidence 
indicative  of  the  current  margin." 
Sugiyama  Chain  Co.,  Ltd..  et  al.  v. 
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United  States,  13  CIT  218;  see  also 
Rhone  Polenc,  Inc.,  et  al.  v.  United 
States.  710  F.  Supp.  341  (CIT  1989) 
("There  is  no  mention  in  the  statute  or 
regulations  that  the  best  information 
available  is  the  most  recent  information 
available.").  Furthermore,  our  use  of  a 
margin  drawn  from  data  supplied  by  the 
petitioners  comports  fully  with  section 
776(b)  of  the  1995  Tariff  Act. 

In  addition,  we  note  that  in  the 
instant  review  we  have  calculated 
individual  transaction  margins  for  Ta 
Chen  which  are  comparable  to  the  31.90 
percent,  which  was  chosen  from  the 
LTFV  investigation  as  facts  available. 
See  the  Department's  Final  Margin 
Program,  "Minimum  and  Maximum 
Margins.  "  Thus,  we  have  available 
contemporaneous  and  calculated 
margins,  based  on  Ta  Chen's  own  third 
POR  data,  which  serve  to  corroborate 
the  petition  margin,  and  which  reflect 
Xa  Chen's  practices  during  this  third 
administrative  review.  For  the  purpose 
of  these  final  results,  therefore,  we  have 
continued  to  use  31.90  percent  as 
adverse  facts  available. 

As  to  Ta  Chen's  comments  regarding 
the  present  state  of  the  market  for 
Taiwanese  stainless  steel  pipe,  we  find 
these  comments  irrelevant  in  this 
review.  Ta  Chen  stresses  its  claim  that 
the  antidumping  duty  order  has  driven 
other  Taiwanese  pipe  producers  from 
the  playing  field,  eliminating  the  need 
for  Ta  Chen  to  sell  WSSP  at  less  than 
normal  value.  However,  Ta  Chen's 
continued  presence  in  the  United  States 
market  cannot  be  seen  as  indicative  that 
it  has  not  engaged  in  dumping  of  WSSP 
in  this  country. 

We  also  find  inapposite  Ta  Chen's 
argument  that,  since  petitioners  did  not 
request  this  third  review,  petitioners  are 
satisfied  with  Ta  Chen's  existing  cash 
deposit  rate.  Whether  or  not  petitioners 
requested  this  review  is,  at  this  point, 
irrelevant,  and  cannot  be  construed  in 
any  way  as  evidence  of  Ta  Chen's 
present  dumping  activities,  or  lack 
thereof.  Furthermore,  any  number  of 
factors  may  lead  a  domestic  industry  to 
eschew  the  administrative  review 
process,  including,  for  example, 
insufficient  resources  to  participate  in  a 
review,  or  a  belief  that  it  carmot 
"prevail"  in  an  administrative  review. 

Finally,  as  to  "Ta  Chen's  proclivity 
not  to  dump,"  Ta  Chen  could  best  have 
demonstrated  such  proclivity  by 
extending  its  full  cooperation  in  the  first 
three  reviews  of  this  antidumping  duty 
order.  We  can  only  conclude  in  this 
third  review,  as  we  have  preliminarily 
determined  in  the  first  and  second 
reviews,  that  Ta  Chen's  refusal  to 
provide  the  complete  body  of 
appropriate  U.S.  sales,  as  requested,  is 


because  these  sales  represent  significant 
dumping  margins.  As  it  is,  the 
Department  has  no  choice  but  to  make 
the  negative  inference  specifically 
called  for  by  the  facts  available 
provisions  of  the  Tariff  Act. 

Comment  Five:  Petitioners  argue  that 
if  the  Department  continues  to  use  the 
bulk  of  Ta  Chen's  sales  data  for  its  final 
results  of  review,  the  Department  must 
adjust  its  cost-of-production  (COP)  test 
to  account  for  import  duties  paid  by  Ta 
Chen  on  its  imports  of  stainless  steel 
coil  (the  raw  material  used  in  the 
production  of  A-312  welded  stainless 
steel  pipe).  According  to  petitioners,  the 
Department  in  its  preliminary  results 
increased  U.S.  price  by  the  amount  of 
home  market  import  duties  rebated  or 
not  collected  by  reason  of  exportation  of 
the  finished  WSSP  to  the  United  States. 
This  was  necessary,  petitioners  suggest, 
because  Ta  Chen's  home  market  prices 
were  inclusive  of  import  duties. 
However,  Ta  Chen's  COP  data  were 
reported  exclusive  of  import  duties, 
because  Ta  Chen's  mill  is  a  customs 
bonded  facility.  The  Department, 
therefore,  compared  COP  amounts 
which  do  not  include  import  duties  to 
home  market  prices  which  do.  This  had 
the  effect,  petitioners  conclude,  of 
"understating  the  extent  that  Ta  Chen's 
home  market  sales  were  made  at  prices 
that  were  below  the  cost  of  production." 
Petitioners'  Case  Brief  at  14.  Petitioners 
suggest  that  the  Department  either 
deduct  home  market  import  duties  from 
home  market  sales  prices,  or  add  these 
duties  to  Ta  Chen's  reported  COP  prior 
to  conducting  our  cost  test. 

In  rebuttal,  Ta  Chen  confirmed  that  it 
paid  import  duties  on  imports  of 
stainless  steel  coil,  and  that  its  home 
market  prices  include  these  import 
duties. 

Department's  Position:  We  agree  with 
petitioners.  In  conducting  our  cost  test, 
we  inadvertently  compared  net  home 
market  prices  inclusive  of  import  duties 
on  stainless  steel  to  COP  totals  exclusive 
of  these  duties.  We  have  adjusted  our 
calculation  of  the  net  home  market  price 
used  in  our  COP  test  to  deduct  the 
amount  of  the  import  duties. 

Comment  Six:  Ta  Chen  urges  the 
Department  to  correct  two  "clerical 
errors"  in  the  preliminary  results 
margin  program.  The  first  involves  the 
Department's  calculation  of  Ta  Chen's 
COP.  Ta  Chen  suggests  that  the 
Department  inadvertently  double- 
counted  Ta  Chen's  indirect  selling 
expenses  in  calculating  total  COP.  The 
preliminary  margin  program  includes 
two  variables,  ISELCOP  and  INDSELEX. 
both  of  which  represent  indirect  selling 
expenses.  At  different  points  in  the 
preliminary  margin  program.  Ta  Chen 


notes,  the  Department  added  both  to  Ta 
Chen's  COP,  thereby  overstating  these 
expenses. 

Ta  Chen  also  argues  that  the 
Department  double-counted  Ta  Chen's 
U.S.  packing  expenses  by  subtracting 
these  expenses  from  U.S.  price  while 
adding  them  to  foreign  unit  price  in 
dollars  (FUPDOL)  Ta  Chen  suggests 
altering  the  calculation  of  net  U.S.  price 
to  eliminate  the  deduction  for  U.S. 
packing  expenses. 

Department's  Position:  We  agree  with 
Ta  Chen  on  both  points.  With  respect  to 
indirect  selling  expenses,  we 
inadvertently  double-counted  these 
expenses  in  calculating  Ta  Chen's  COP. 
As  for  packing  expenses,  we 
erroneously  subtracted  these  from  U.S. 
price  while  simultaneously  adding  them 
to  FUPDOL.  We  have  corrected  both 
errors  for  these  final  results  of  review. 

Comment  Seven:  Ta  Chen  maintains 
that  it  has  not  been  dumping  for  three 
consecutive  periods  of  review  and, 
therefore,  requests  that  the  Department 
revoke  Ta  Chen  from  the  antidumping 
duty  order  covering  welded  stainless 
steel  pipe  from  Taiwan. 

Petitioners,  in  a  footnote  in  their 
rebuttal  brief,  maintain  that,  "viewed 
overall,"  Ta  Chen's  behavior  throughout 
these  proceedings  demonstrates  that  Ta 
Chen  is  not  entitled  to  revocation  from 
the  antidumping  duty  order. 

Department's  Pos'tion:  Given  the 
existence  of  a  calculated  margin  for  Ta 
Chen  in  these  third  review  final  results, 
we  determine  that  Ta  Chen  has  not  met 
the  requirements  of  three  consecutive 
years  of  zero  (or  de  minimus)  margins  as 
called  for  in  section  19  CFR  353.25  of 
the  Department's  regulations.  Therefore, 
we  cannot  consider  a  partial  revocation 
of  the  antidumping  duty  order  as  to  Ta 
Chen  at  this  time. 

Comment  Eight:  Ta  Chen,  noting  the 
three  ongoing  administrative  reviews  of 
WSSP,  asks  that  the  Department  use  the 
final  results  dumping  margin  from  the 
third  administrative  review  to  establish 
Ta  Chen's  cash  deposit  rate  for  future 
entries  of  subject  merchandise.  Ta  Chen 
cites  the  Department's  approach  in 
Silicon  Metal  From  Brazil,  where  the 
Department  issued  final  results  of 
several  ongoing  reviews  simultaneously, 
using  the  margins  calculated  for  the 
most  recent  POR  as  the  respondents' 
new  cash  deposit  rates. 

Petitioners  argue  that  the  Department 
should  assign  Ta  Chen  a  margin  in  all 
three  administrative  reviews  of  31.90 
percent  as  total  adverse  facts  available, 
thus  obviating  the  need  to  address  the 
issue  of  which  final  results  margin 
should  establish  Ta  Chen's  new  cash 
deposit  rate. 
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Department's  Position:  Consistent 
with  past  Departmental  practice,  we 
will  use  as  Ta  Chen's  new  cash  deposit 
rate  the  weighted-average  dumping 
margin  found  in  these  final  results  of 
the  third  POR.  Our  practice  is  to  adopt 
the  dumping  margin  from  the  final 
results  for  the  most  recent  POR  to  serve 
as  a  respondents  new  cash  deposit  rate. 

Final  Results  of  Review 

Based  on  our  review  of  the  arguments 
presented  above,  for  these  final  results 
we  have  made  changes  in  our  margin 
calculations  for  Ta  Chen.  After 
comparison  of  Ta  Chen's  EP  to  normal 
value  (NV).  we  have  determined  that  Ta 
Chen's  weighted-average  margin  for  the 
period  December  1.  1994  through 
November  30,  1995  is  6.06  percent. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  NTV  may  vary  firom  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  WSSP  from  Taiwan  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
of  the  final  results  of  this  administrative 
leview,  as  provided  in  section  751(a)(1) 
of  the  Tariff  Act: 

(1)  The  cash  deposit  rate  for  Ta  Chen 
will  be  the  rate  established  in  the  final 
results  of  this  administrative  review; 

(2)  For  previously  reviewed  or 
investigated  companies  other  than  Ta 
Chen,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period; 

(3)  If  the  exporter  is  not  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and 

(4)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  19.84  percent.  See  Amended  Final 
Determination  and  Antidumping  Duty 
Order;  Certain  Welded  Stainless  Steel 
Pipe  From  Taiwan,  57  FR  62300 
(December  30,  1992). 

All  U.S.  sales  by  the  respondent  Ta 
Chen  will  be  subject  to  one  deposit  rate 
according  to  the  proceeding.  The  cash 
deposit  rate  has  been  determined  on  the 
basis  of  the  selling  price  to  the  first 
unrelated  customer  in  the  United  States. 
For  appraisement  purposes,  where 


information  is  available,  we  will  use  the 
entered  value  of  the  subject 
merchandise  to  determine  the 
appraisement  rate. 

"This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of  the 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AlPO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  the  return  or  destruction 
of  APO  materials,  or  conversion  to 
judicial  protective  order,  is  hereby 
requested.  Failure  to  comply  with  the 
regulations  and  the  terms  of  an  APO  is 
a  sanctionable  violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act  (19  U.S.C. 
1675(aKl))  and  19  CFR  353.22. 

Dated:  July  8,  1997. 
Robert  S.  LaRassa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
[FR  Doc.  97-18448  Filed  7-11-97;  8:45  am] 

BILUNO  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

National  Voluntary  laboratory 
Accreditation  Program  (NVLAP), 
NVLAP  Information  Collection  System 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  12, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 


Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14lh  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Vanda  R.  White,  National 
Voluntary  Laboratory  Accreditation 
Program,  Building  820,  Room  282, 
National  Institute  of  Standards  and 
Technology,  Gaithersbui^,  MD  20899; 
phone,  (301)  975-3592;  fax  (301)  926- 
2884;  e-mail,  vanda.white@nist.gov. 

SUPPLEMENTAL  INFORMATION: 

I.  Abstract 

This  information  is  collected  from  all 
laboratories,  testing  and  calibration,  that 
apply  for  NVLAP  accreditation. 
Applicants  provide  the  minimum 
information  necessary  to  evaluate  the     ^. 
competency  of  laboratories  to  carry  out 
specific  tests  or  calibrations  or  types  of 
tests  or  calibrations.  The  collection  is 
mandated  by  15  CFR  285. 

n.  Method  of  Collection 

An  application  for  accreditation  is 
provided  to  each  applicant  laboratory. 
The  laboratory  completes  the  written 
application,  providing  such  information 
as  name,  address,  phone  and  fax 
numbers  and  contact  person,  and  selects 
the  test  methods  or  parameters  for 
which  it  is  seeking  accreditation.  The 
application  must  be  signed  by  the 
Authorized  Representative  of  the 
laboratory,  committing  the  laboratory  to 
comply  with  NVLAP's  accreditation 
criteria.  The  completed  application  is 
mailed  to  NVLAP. 

m.  Data 

OMB  Number:  0693-0003. 

Form  Number:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Testing  and 
calibration  laboratories,  including 
commercial  (for-profit),  not-for-profit 
institutional,  and  federal,  state  and  local 
government  laboratories. 

Estimated  Number  of  Respondents: 
1,000. 

Estimated  Time  Per  Response:  Ranges 
between  15  minutes  for  respondents 
verifying  information  on  a  preprinted 
form  and  3  hours  for  those  providing  an 
initial  application. 

Estimated  Total  Annual  Burden 
Hours:  2,750. 

Estimated  Total  Annual  Cost  to 
Respondents:  There  are  no  capital  or 
start-up  costs  to  respondents. 

rv.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
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is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have  a 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  way  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  July  2.  1997. 

Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 

(FR  Doc.  97-18430  Filed  7-11-97;  8:45  ami 

B4UJNG  CODE:  3510-13-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Weather  Service 
Modernization  and  Associated 
Restructuring 

AGENCY:  National  Weather  Service 
(NWS),  NOAA,  Commerce. 
ACTION:  Notice  and  opportunity  for 
public  comment. 

SUMMARY:  The  NWS  is  publishing 
proposed  certifications  for  the 
consolidation,  automation,  and  closure 
of  the  following  Weather  Service  offices 
at  the  indicated  FAA  Weather 
Observation  Service  Level: 

(1)  Casper,  WY  Weather  Service 
Office  (WSO)  which  will  be  automated 
at  FAA  Weather  Observation  Service 
Level  C  and  have  its  services 
consolidated  into  the  future  Riverton. 
Cheyenne,  and  Rapid  City  Weather 
Forecast  Offices  (WFOs);' 

(2)  Huron,  SD  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  have  its  services 
consolidated  into  the  future  Sioux  Falls 
and  Aberdeen  WFOs; 

(3)  Rochester,  MN  WSO  vhich  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  have  its  services 
consolidated  into  the  future  La  Crosse 
and  Minneapolis  WFOs; 

(4)  Waterioo,  lA  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  have  its  services 


consolidated  into  the  future  Des  Moines. 
Quad  Cities  and  La  Crosse  WFOs;  and 

(5)  Yakima,  WA  WSQ  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  have  its  services 
consolidated  into  the  future  Pendleton 
WFO. 

In  accordance  with  Pub.  Law  102- 
567.  the  public  will  have  60-days  in 
which  to  comment  uu  these  proposed 
consolidation,  automation,  and  closure 
certifications. 

DATES:  Conaments  are  requested  by 
September  12,  1997. 
ADDRESSES:  Requests  for  copies  of  the 
proposed  consolidation,  automation  and 
closure  packages  should  be  sent  to  Tom 
Beaver,  Room  11426,  1325  East-West 
Highway,  Silver  Spring,  MD  20910, 
telephone  301-713-0300.  All  comments 
should  be  sent  to  Tom  Beaver  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Julie  Scanlon  at  301-713-1698,  ext  151. 
SUPPLEMENTARY  INFORMATION:  hi 
accordance  with  section  706  of  Pub. 
Law  102-567,  the  Secretary  of 
Commerce  must  certify  that  these 
consolidations,  automations,  and 
closures  will  not  result  in  any 
degradation  of  service  to  the  affected 
areas  of  responsibility  and  must  publish 
the  proposed  consolidation,  automation, 
and  closure  certifications  in  the  FR.  The 
documentation  supporting  each 
proposed  certification  includes  the 
following: 

(1)  A  draft  memorandum  by  the 
meteorologist(s)-in-charge 
recommending  the  certification,  the 
final  of  which  will  be  endorsed  by  the 
Regional  Director  and  the  Assistant 
Administrator  of  the  NWS  if 
appropriate,  after  consideration  of 
public  conaments  and  completion  of 
consultation  with  the  Modernization 
Transition  Committee  (the  Conmiittee); 

(2)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(3)  A  comparison  of  the  services 
provided  within  the  ser/ice  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area: 

(5)  An  identification  of  any  area 
within  the  affected  s'ervice  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network; 

(6)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 


reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  WSR-88D 
Radar  Commissioning  Report(s),  User 
Confirmation  of  Services  Report(s),  and 
the  Decommissioning  Readiness  Report 
(as  applicable): 

(7)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 
reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  ASOS 
Commissioning  Report;  series  of  three 
letters  between  NWS  and  FAA 
confirming  that  weather  services  will 
continue  in  full  compliance  with 
applicable  flight  aviation  rules  after 
ASOS  commissioning;  Surface  Aviation 
Observation  Transition  Checklist 
documenting  transfer  of  augmentation 
and  backup  responsibility  from  NWS  to 
FAA;  successful  resolution  of  ASOS 
user  confirmation  of  services 
complaints;  and  an  inplace 
supplementary  data  program  at  the 
responsible  WFO(s); 

(8)  Warning  and  forecast  verification 
statistics  for  pre-modemized  and 
modernized  services  which  were 
utilized  in  determining  that  services 
have  not  been  degraded; 

(9)  An  Air  Safety  Appraisal  for  offices 
which  are  located  on  an  airport;  and 

(10)  A  letter  appointing  tne  liaison 
officer 

These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Pub.  Law  102-567.  In  December  1995 
the  Committee  decided  that,  in  general, 
they  would  forego  the  optional 
consultation  on  proposed  certifications 
Instead,  the  Committee  would  just 
review  certifications  after  the  public 
comment  period  had  closed  so  their 
consultation  would  be  with  the  benefit 
of  public  comments  that  had  been 
submitted. 

This  notice  does  not  include  the 
complete  certification  packages  because 
they  are  too  voluminous  to  publish. 
Copies  of  the  certification  packages  and 
supporting  documentation  can  be 
obtained  through  the  contact  listed 
above. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certification.  At 
the  June  25.  1997  MTC  meeting  the 
Committee  stated  that  its  endorsement 
of  certifications  is  "subject  to  the 
following  qualifications: 

(1)  The  number  of  trained  staff  in  each 
modernized  field  office  meets  staffing 
requirements  as  established  by  the 
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modernization  criteria  and  documented 
in  the  National  Implementation  Plan 
and  the  Human  Resources  Plan  (WBS 
1100).  Delays  in  training  or  failure  to  fill 
required  positions  will  increase  the  risk 
of  degradation  of  service; 

(2)  The  availability  of  operational 
systems  in  each  modernized  field  office 
meets  requirements  as  established  by 
the  modernization  criteria  and 
documented  in  the  System 
Commissioning  and  Support  Function 
Demonstration  Plans;  and 

(3)  The  operational  and 
administrative  infrastructures  and 
technical  development  needed  to 
support  the  modernized  field  offices  be 
maintained  as  required  by  the 
modernization  plan."  It  is  expected  that 
these  qualifications  can  be  met  for  the 
above  proposed  certifications.  If  these 
qualifications  cannot  be  met  prior  to  the 
September  MTC  meeting,  these 
proposed  certifications  may  or  may  not 
be  presented  to  the  Committee.  If  a 
decision  to  certify  is  made,  the  Secretary 
of  Commerce  must  publish  the  final 
certification  in  the  PR  and  transmit  the 
certification  to  the  appropriate 
Congressional  committees  prior  to 
consolidating,  automating,  and  closing 
these  offices. 

Dated:  luly  8.  1997. 
Robert  S.  Winokur. 

Acting  Assistant  Administrator  for  Weather 
Services. 
[FR  Doc.  97-18413  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  3S10-ia-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Weather  Service 
Modernization  and  Associated 
Restructuring 

agency:  National  Weather  Service 
(NWS).  NOAA,  Commerce. 
ACTION:  Notice  and  opportunity  for 
public  comment. 

SUMMARY:  The  NWS  is  publishing  a 
proposed  certification  for  the  closure  of 
Yuma,  AZ  Weather  Service  Office 
(WSO),  with  services  being  provided  by 
the  futiue  Phoenix  Weather  Forecast 
Office  (WFO). 

In  accordance  with  Public  Law  102- 
567,  the  public  will  have  60-days  in 
which  to  comment  on  this  proposed 
closure  certification. 
DATES:  Comments  are  requested  by 
September  12,  1997. 
ADDRESSES:  Requests  for  copies  of  the 
proposed  closure  package  should  be 
sent  to  Tom  Beaver,  Room  11426.  1325 


East-West  Highway,  Silver  Spring.  MD 
20910,  telephone  301-713-0300.  All 
comments  should  be  sent  to  Tom  Beaver 
at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Scanlon  at  301-713-1698  ext  151. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  706  of  Public 
Law  102-567,  the  Secretary  of 
Commerce  must  certify  that  this  closure 
will  not  result  in  any  degradation  of 
service  to  the  affected  area  of 
responsibility  and  must  publish  the 
proposed  closure  certification  in  the  FR. 
The  documentation  supporting  this 
proposed  certification  includes  the 
following: 

(1)  A  tiraft  memorandum  by  the 
meteorologist(s)-in-charge 
recommending  the  certification,  the 
final  of  which  will  be  endorsed  by  the 
Regional  Director  and  the  Assistant 
AcSninistrator  of  the  NWS  if 
appropriate,  after  consideration  of 
public  comments  and  completion  of 
consultation  with  the  Modernization 
Transition  to  Committee  (the 
Committee); 

(2)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(3)  A  comparison  of  the  services 
provided  within  the  service  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area; 

(5)  An  identification  of  any  area 
within  the  affected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network; 

(6)  Warning  and  forecast  verification 
statistics  for  pre-modemized  and 
modernized  services  which  were 
utilized  in  determining  that  services 
have  not  been  degraded; 

(7)  An  Air  Safety  Appraisal  for  an 
office  which  is  located  on  an  airport; 
and 

(8)  A  letter  appointing  the  liaison 
officer. 

This  proposed  certification  does  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Pub.  Law  102-567.  In  December  1995 
the  Committee  decided  that,  in  general, 
they  would  forego  the  optional 
consultation  on  proposed  certifications. 
Instead,  tne  Committee  would  just 
review  certifications  after  the  public 
comment  period  had  closed  so  their 
consultation  would  be  with  the  benefit 


of  public  comments  that  had  been 
submitted. 

This  notice  does  not  include  the 
complete  certification  package  because 
it  is  too  voluminous  to  publish.  Copies 
of  the  certification  package  and 
supporting  documentation  can  be 
obtained  tirough  the  contact  listed 
above. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  writh  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certification.  At 
the  June  25, 1997  MTC  meeting  the 
Committee  stated  that  its  endorsement 
of  certifications  is  "subject  to  the 
following  qualifications: 

(1)  The  number  of  trained  staff  in  each 
modernized  field  office  meets  staffing 
requirements  as  established  by  the 
modernization  criteria  and  documented 
in  the  National  Implementation  Plan 
and  the  Human  Resources  Plan  (WBS 
1100).  Delays  in  training  or  failure  to  fill 
required  positions  will  increase  the  risk 
of  degradation  of  service; 

(2)  The  availability  of  operational 
systems  in  each  modernized  field  office 
meets  requirements  as  established  by 
the  modernization  criteria  and 
documented  in  the  System 
Commissioning  and  Support  Function 
Demonstration  Plans;  and 

(3)  The  operational  and 
administrative  infrastructures  and 
technical  development  needed  to 
support  the  modernized  field  offices  be 
maintained  as  required  by  the 
modernization  plan."  It  is  expected  that 
these  qualifications  can  be  met  for  the 
above  proposed  certification.  If  these 
qualifications  can  not  be  met  prior  to 
the  September  MTC  meeting,  this 
proposed  certification  may  or  may  not 
be  presented  to  the  Conunittee.  If  a 
decision  to  certify  is  made,  the  Secretary 
of  Commerce  must  publish  the  final 
certification  in  the  FR  and  transmit  the 
certification  to  the  appropriate 
Congressional  committees  prior  to 
closing  this  office. 

Dated:  July  8,  1997. 
Robert  S.  Winokur. 

Acting  Assistant  Administrator  for  Weather 

Services' 

[FR  Doc.  97-18412  Filed  7-11-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Weather  Service 
Modernization  and  Associated 
Restructuring 

AGENCY:  National  Weather  Service 
(NWS),  NOAA,  Commerce, 
ACTION:  Notice  and  opportunity  for 
public  comment. 

SUMMARY:  The  NWS  is  publishing 
proposed  certifications  for  the 
automation  and  closure  of  the  following 
Weather  Service  offices  at  the  indicated 
FAA  Weather  Observation  Service 
Level: 

(1)  Colorado  Springs,  Co  Weather 
Service  Office  (WSO)  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  B  and  with  services  being 
provided  by  the  future  Pueblo,  Denver/ 
Boulder,  and  Goodland  Weather 
Forecast  Offices  (WFO); 

(2)  Dubuque,  lA  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  by  the  future  Quad  Cities  and 
Milwaukee  WFOs; 

(3)  Residual  Des  Moines,  lA  WSO 
which  will  be  automated  at  FAA 
Weather  Observation  Service  Level  A 
and  with  services  being  provided  by  the 
future  Des  Moines  WFO; 

(4)  Evansville,  IN  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  by  the  future  Paducah,  Central 
Illinois,  Indianapolis,  and  Louisville 
WFOs; 

(5)  Residual  Minneapolis,  MN  WSO 
which  will  be  automated  at  FAA 
Weather  Observation  Service  Level  A 
and  with  services  being  provided  by  the 
future  Minneapolis  WFO; 

(6)  Elkins.  WV  WSO  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  C  and  with  services  being 
provided  by  the  future  Charleston, 
Pittsburgh,  and  Baltimore/Washington 
WFOs; 

(7)  Residual  Fresco,  CA  which  will  be 
automated  at  FAA  Weather  Observation 
Service  Level  A  and  with  services  being 
provided  by  the  future  San  Joaquin 
Valley  WFO; 

(8)  Residual  Las  Vegas,  NV  WSO 
which  will  be  automated  at  FAA 
Weather  Observation  Service  Level  A 
and  with  ser\'ices  being  provided  by  the 
futi^re  Las  Vegas  WFO; 

(9)  Residual  Portland,  OR  WSO  which 
will  be  automated  at  FAA  Weather 
Observation  Service  Level  A  and  with 
services  being  provided  by  the  future 
Portland  WFO; 


(10)  San  Francisco,  CA  WSO  which 
will  be  automated  at  FAA  Weather 
Observation  Service  Level  A  and  with 
services  being  provided  by  the  future 
San  Francisco  Bay  Area  WFO;  and 

(11)  Residual  Spokane,  WA  WSO 
which  will  be  automated  at  FAA 
Weather  Observation  Service  Level  A 
and  with  services  being  provided  by  the 
future  Spokane  WFO. 

In  accordance  with  Public  Law  102- 
567,  the  public  will  have  60-days  in 
which  to  comment  on  these  proposed 
automation  and  closure  certifications. 
DATES:  Comments  are  requested  by 
September  12,  1997. 
ADDRESSES:  Request  for  copies  of  the 
proposed  automation  and  closure 
packages  should  be  sent  to  Tom  Beaver 
Room  11426,  1325  East-West  Highway. 
Silver  Spring,  MD  20910,  telephone 
301-713-0300.  All  comments  should  be 
sent  to  Tom  Beaver  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Scanlon  at  301-713-1698  ext 151. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  706  of  Public 
Law  102-567,  the  Secretary  of 
Commerce  must  certify  that  these 
automations  and  closures  will  not  result 
in  any  degradation  of  service  to  the 
affected  areas  of  responsibility  and  must 
publish  the  proposed  automation  and 
closure  certifications  in  the  FR.  The 
documentation  supporting  each 
proposed  certification  includes  the 
following: 

(1)  A  draft  memorandum  by  the 
meteorologist(s)-in-charge 
recommending  the  certification,  the 
final  of  which  will  be  endorsed  by  the 
Regional  Director  and  the  Assistant 
Administrator  of  the  NWS  if 
appropriate,  after  consideration  of  pubic 
comments  and  completion  of 
consultation  with  the  modernization 
Transition  Committee  (the  Committee); 

(2)  A  description  of  local  weather 
characteristics  and  weather-related 
concerns  which  affect  the  weather 
services  provided  within  the  service 
area; 

(3)  A  comparison  of  the  services 
provided  within  the  service  area  and  the 
services  to  be  provided  after  such 
action; 

(4)  A  description  of  any  recent  or 
expected  modernization  of  NWS 
operation  which  will  enhance  services 
in  the  service  area; 

(5)  An  identification  of  any  area 
within  the  affected  service  area  which 
would  not  receive  coverage  (at  an 
elevation  of  10,000  feet)  by  the  next 
generation  weather  radar  network; 

(6)  Evidence,  based  upon  operational 
demonstration  of  modernized  NWS 
operations,  which  was  considered  in 


reaching  the  conclusion  that  no 
degradation  in  service  will  result  from 
such  action  including  the  ASOS 
Commissioning  Report;  series  of  three 
letters  between  NWS  and  FAA 
confirming  that  weather  services  will 
continue  in  full  compliance  with 
applicable  flight  aviation  rules  after 
ASOS  commissioning;  Surface  Aviation 
Observation  Transition  Checklist 
documenting  transfer  of  augmentation 
and  backup  responsibility  from  NWS  to 
FAA;  successful  resolution  of  ASOS 
user  confirmation  of  services 
complaints;  and  an  inplace 
supplementary  data  program  at  the 
responsible  WFO(s); 

(7)  Warning  and  forecast  verification 
statistics  for  pre-modernized  and 
modernized  services  which  were 
utilized  in  determining  that  services 
have  not  been  degraded; 

(8)  An  Air  Safety  Appraisal  for  offices 
which  are  located  on  an  airport;  and 

'9j  A  letter  appointing  the  liaison 
OiSc   -. 

These  proposed  certifications  do  not 
include  any  report  of  the  Committee 
which  could  be  submitted  in  accordance 
with  sections  706(b)(6)  and  707(c)  of 
Public  Law  102-567.  In  December  1995 
the  Committee  decided  that,  in  general, 
they  would  forego  the  optional 
consultation  on  proposed  certifications. 
Instead,  the  Committee  would  just 
review  certifications  after  the  public 
comment  period  had  closed  so  their 
consultation  would  be  with  the  benefit 
of  public  comments  that  had  been 
submitted. 

This  notice  does  not  include  the 
complete  certification  packages  because 
they  are  too  voluminous  to  publish. 
Copies  of  the  certification  packages  and 
supporting  documentation  can  be 
obtained  through  the  contact  listed 
above. 

Once  all  public  comments  have  been 
received  and  considered,  the  NWS  will 
complete  consultation  with  the 
Committee  and  determine  whether  to 
proceed  with  the  final  certification.  At 
the  June  25.  1997  MTC  meeting  the 
Committee  stated  that  its  endorsement 
of  certifications  is  subject  to  the 
following  qualifications: 

(1)  The  number  of  trained  staff  in  each 
modernized  field  office  meets  staffing 
requirements  as  established  by  the 
modernization  criteria  and  documented 
in  the  National  Implementation  Plan 
and  the  Human  Resources  Plan  (WBS 
1100).  Delays  in  training  or  failure  to  fill 
required  positions  will  increase  the  risk 
of  degradation  of  service; 

(2)  The  availability  of  operational 
systems  in  each  modernized  field  office 
meets  requirements  as  established  by 
the  modernization  criteria  and 
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documented  in  the  System 
Commissioning  and  Support  Function 
Demonstration  Plans;  and 
(3)  The  operational  and 
administrative  infrastructures  and 
technical  development  needed  to 
support  the  modernized  field  offices  be 
maintained  as  required  by  the 
modernization  plan."  It  is  expected  that 
these  qualifications  can  be  met  for  the 
above  proposed  certifications.  If  these 
qualifications  can  not  be  met  prior  to 
the  September  MTC  meeting,  these 
proposed  certifications  may  or  may  not 
be  presented  to  the  Committee.  If  a 
decision  to  certify  is  made,  the  Secretary 
of  Commerce  must  publish  the  final 
certification  in  the  PR  and  transmit  the 
certification  to  the  appropriate 
Congressional  committees  prior  to 
automating  and  closing  these  offices. 

Dated;  July  8,  1997. 
Robert  S.  Winokur. 

Acting  Assistant  Administrator  for  Weather 
Services. 
(FR  Doc.  97-18414  Filed  7-11-97;  8:45  am] 

BILLING  CODE  3S10-12-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.D  0630970] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NfMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  modification  6  to 

permit  848  {P507D)  and  modification  1 

to  permit  1011  (F211J). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  modifications  to 
permits  to  the  Washington  Department 
of  Fish  and  Wildlife  at  Olympia.  WA 
(WDFW)  and  the  Oregon  Department  of 
Fish  and  Wildlife  at  La  Grande,  OR 
(ODFW)  that  authorize  takes  of 
Endangered  Species  Act-listed  species 
for  the  purpose  of  scientific  research/ 
enhancement,  subject  to  certain 
conditions  set  forth  therein. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review  in 
the  following  offices,  by  appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East- West  Highway.  Silver 
Spring.  MD  20910-3226  (301-713-1401); 
and 

Protected  Resources  Division,  F/ 
NW03,  525  NE  Oregon  Street,  Suite 
500,  Portland.  OR  97232-4169  (503- 
230-5400). 

SUPPLEMENTARY  INFORMATION:  The 
modifications  to  permits  were  issued 


under  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Notice  was  published  on  April  16, 
1997  (62  FR  18587)  that  an  application 
had  been  filed  by  WDFW  (P507D)  for 
modification  6  to  scientific  research/ 
enhancement  permit  848.  Modification 
6  to  permit  848  was  issued  to  WDFW  on 
May  23, 1997.  Permit  848  authorizes 
WDFW  takes  of  adult  and  juvenile, 
threatened,  Snake  River  spring/summer 
chinook  salmon  [Oncorhynchus 
tshawytscba)  associated  with  a 
supplementation  hatchery  program  and 
scientific  research/monitoring.  For 
modification  6  to  permit  848.  WDFW 

is  authorized  takes  of  juvenile, 
threatened.  Snake  River  fall  chinook 
salmon  [Oncorhynchus  tshawytscha) 
associated  with  scientific  research 
designed  to  answer  questions  on  fall 
chinook  salmon  production  in  the  lower 
Tucannon  River.  Also  for  modification 
6.  WDFW  is  authorized  to  return  adult, 
ESA-listed,  Snake  River  spring/summer 
chinook  salmon  carcasses  from  the 
supplementation  program  back  to  the 
Tucannon  River  for  nutrient 
enrichment.  Modification  6  is  valid  for 
the  duration  of  the  permit.  Permit  848 
expires  on  March  31, 1998. 

Notice  was  published  on  April  16, 
1997  (62  FR  18587)  that  an  application 
had  been  filed  by  ODFW  (P211J)  for 
modification  1  to  scientific  research/ 
enhancement  permit  1011.  Modification 
1  to  permit  1011  was  issued  to  ODFW 
on  June  20. 1997.  Permit  1011 
authorizes  ODFW  takes  of  juvenile, 
threatened.  Snake  River  spring/summer 
chinook  salmon  [Oncorhynchus 
tshawytscha)  associated  with  a  captive 
broodstock  program  for  Catherine  Creek, 
upper  Grande  Ronde  River,  and  Lostine 
River  populations.  For  modification  1, 
ODFW  is  authorized  to  collect  returning 
adult,  ESA-listed,  naturally-produced 
fish  from  the  three  watersheds  in  1997 
to  begin  a  supplementation  program. 
ODFW  anticipates  sufficient  adult 
returns  to  these  watersheds  in  1997  to 
allow  the  collection  of  ESA-listed  adults 
for  hatchery  broodstock.  ODFW  believes 
that  the  collection  of  ESA-listed  adults 
for  hatchery  supplementation  will 
increase  the  probability  of  the 
persistence  of  the  populations  because 
of  the  survival  advantage  provided  by 
the  hatchery.  The  collection  of  ESA- 
listed  adults  for  broodstock  is 
authorized  in  1997  only.  The  incubation 
of  eggs  and  the  rearing  of  ESA-listed 
juveniles  is  authorized  for  the  duration 
of  the  permit.  Permit  1011  expires  on 
December  31.  2000. 


Issuance  of  the  permit  modifications, 
as  required  by  the  ESA,  was  based  on 
a  finding  that  the  modifications:  (1) 
Were  requested/proposed  in  good  faith, 
(2)  will  not  operate  to  the  disadvantage 
of  the  ESA-listed  species  that  are  the 
subject  of  the  permits,  and  (3)  is 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  ESA 
and  the  NMFS  regulations  governing 
ESA-listed  species  permits. 

Dated:  )uly  7.  1997. 
Nancy  Chu, 

Chief,  Endangered  Species  Division,  Office 
of  Protected  Resources,  National  Marine 
Fisheries  Service. 
[FR  Doc.  97-18297  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  35ia-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


p.D.  061097B] 

Endangered  and  Threatened  Species; 
Revision  of  Candidate  Species  List 
Under  the  Endangered  Species  Act 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  modification  of  list  of 

candidate  species. 

SUMMARY:  NMFS  identifies  marine  and 
anadromous  species  as  candidates  for 
possible  addition  to  the  List  of 
Endangered  and  Threatened  Species. 
NMFS  is  soliciting  information 
concerning  the  status  of  these  species 
and  nominations  of  additional  species 
that  appear  to  warrant  listing 
consideration.  This  notice  is  not  a 
proposal  for  listing,  and  the  involved 
species  do  not  receive  substantive  or 
procedural  protection  under  the 
Endangered  Species  Act  of  1973  (ESA). 
The  candidate  species  list  serves  to 
notify  the  public  that  NMFS  has 
concerns  regarding  these  species/ 
vertebrate  populations  that  may  warrant 
listing  in  the  future,  and  it  facilitates 
voluntary  conservation  efforts.  NMFS 
encourages  Federal  agencies  and  other 
appropriate  parties  to  take  these  species 
into  account  in  project  planning. 
DATES:  Comments  will  be  accepted  until 
further  notice  (see  ADDRESSES). 
ADDRESSES:  Comments  and  reliable  * 
documentation  for  these  and  any 
recommended  additions  or  deletions  to 
the  candidate  species  list  should  be  sent 
to  the  Chief,  Endangered  Species 
Division,  NMFS,  Office  of  Protected 
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Resources,  1315  East-West  Highway, 
F/PR3.  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Chu  or  Terri  Jordan  at  (301)  713- 
1401. 

SUPPLEMENTARY  INFORMATIOfJ;  The  ESA 
requires  determinations  of  whether 
species  of  wildlife  and  plants  are 
endangered  or  threatened,  based  on  the 
best  available  scientific  and  commercial 
data.  "Species"  includes  any  species  or 
subspecies  of  fish,  wildlife,  or  plant, 
and  any  distinct  population  segment  of 
any  vertebrate  species  that  interbreeds 
when  mature  (vertebrate  population). 
NMFS  and  the  U.S.  Fish  and  Wildlife 
Service  (FWS)  share  responsibilities 
under  the  ESA.  With  some  exceptions. 
NMFS  is  responsible  for  species  that 
reside  all  or  the  major  portion  of  their 
lifetime  in  marine  or  estuarine  waters. 
The  regulations  implementing  Section  4 
of  the  ESA  (49  FR  38900,  October  1. 
1984)  define  "candidate"  as  "any 
species  being  considered  by  the 
Secretary  for  listing  as  an  endangered  or 
a  threatened  species,  but  not  yet  the 
subject  of  a  proposed  rule."  As 
resources  permit,  NMFS  conducts  a 
review  of  the  status  of  each  candidate 
species  to  determine  if  it  warrants 
listing  as  endangered  or  threatened 
under  the  ESA. 

On  February  28.  1996.  the  FWS 
published  a  revised  candidate  notice  of 
review  in  the  Federal  Register  (61  FR 
7596)  that  candidates  for  listing  under 
the  ESA.  The  FWS  noted  its  intention  to 
discontinue  maintaining  a  list  of  species 
that  were  previously  identified  as 
"Category-2  candidates.  '  Category-2 
candidates  were  species  for  which 
NMFS  or  the  FWS  had  information 
indicating  that  protection  under  the 
ESA  may  be  warranted  but  for  which 
they  lacked  sufficient  information  on 
status  and  threats.  The  FWS'  new 
definition  of  candidate  species  is  "those 
species  for  which  the  FWS  has  on  file 
sufficient  information  to  support 
issuance  of  a  proposed  listing  rule." 

NMFS  intends  to  continue  using  the 
original  definition  of  candidate  species 
as  defined  in  the  joint  FWS/NMFS 
section  4  regulations.  Candidate  species 
include  unlisted  species  for  which 
biological  status  reviews  have  been 
initiated  or  have  been  completed.  NMFS 
believes  it  is  important  to  highlight 
species  for  which  listing  may  be 
warranted  so  that  Federal  and  state 
agencies.  Native  American  tribes,  and 
the  private  sector  are  aware  of  which 
species  could  benefit  from  proactive 
conservation  efforts. 

In  addition.  NMFS  has  developed 
more  specific  criteria  for  determining 
which  species/vertebrate  populations 


should  be  included  on  the  NMFS 
candidate  species  list.  These  criteria 
include  the  requirement  for  reliable 
information  and  the  consideration  of:  (1) 
The  biological  status  of  a  species  or 
vertebrate  population;  and  (2)  the  degree 
of  threat  to  its  continued  existence  in 
the  wild. 

Biological  Status 

Biological  status  is  determined  by 
both  demography  and  genetic 
composition  of  the  species/vertebrate 
population.  If  there  is  evidence  of 
demographic  or  genetic  concerns  that 
would  indicate  that  listing  may  be 
warranted,  the  species/vertebrate 
population  should  be  added  to  the 
candidate  species  list. 

(a)  Demographic  concerns  would 
occur  when  there  is  a  significant  decline 
in  abundance  or  range  from  historical 
levels  that  would  indicate  that  listing 
may  be  warranted.  This  could  result 
from  overharvest,  habitat  degradation, 
disease  outbreaks,  predation.  natural 
climatic  conditions,  and  hatchery 
practices  that  lead  to  competition  with 
natural  stocks  or  depletion  of  natural 
fish  for  use  as  hatchery  broodstock. 

(b)  Genetic  concerns  that  would 
indicate  that  listing  may  be  warranted 
include  outbreeding  and  inbreeding 
depression  resulting  from  poor  hatchery 
practices  or  substantially  reduced 
numbers  of  natural  individuals. 

Degree  of  Threat 

If  a  species/vertebrate  population  is 
rare  or  in  poor  biological  condition  AND 
faces  a  high  degree  of  threat  (i.e.,  the 
threat  is  relatively  severe,  and/or 
imminent),  then  it  should  be  added  to 
the  candidate  species  list. 

The  previous  list  was  published  on 
June  11.  1991,  at  56  FR  26797.  NMFS  is 
removing  37  species  from  this  list.  The 
status  of  four  species  has  been  changed. 
While  NMFS  determined  that  the 
bottlenose  dolphin  is  depleted  under 
the  Marine  Mammal  Protection  Act  on 
April  6.  1993.  it  also  determined  that  it 
did  not  warrant  listing  under  the  ESA 
(58  FR  17789).  The  Saimaa  seal  was 
listed  as  endangered  on  July  28,  1993 
(58  FR  40538).  FWS  listed  the  Delta 
smelt  and  the  tidewater  goby  as 
threatened  on  March  5,  1993  (58  FR 
12854)  and  February  4.  1994  (59  FR 
5494),  respectively.  Six  marine 
mammals,  the  flatback  turtle,  and  the 
giant  and  southern  giant  clams  are  being 
deleted  from  the  list  because  they  are 
foreign  species  for  which  significant 
proactive  conservation  efforts  are 
unlikely  to  be  stimulated  due  to 
inclusion  in  the  candidate  species  list. 
Because  there  are  insufficient  data  to 
determine  population  trends  for  the 


northern  bottleno-ije  whale  and  the 
starlet  sea  anemone,  they  are  removed 
from  the  list.  Ten  fishes  are  removed 
from  the  list  because  the  information 
available  to  NMFS  does  not  meet  the 
more  stringent  standard  of 
documentation  now  required  for 
candidate  status.  Also,  ten  coral  species 
are  being  deleted  because  the 
information  available  indicates  declines 
in  certain  populations,  but  not 
throughout  the  species'  ranges.  Corals 
are  invertebrates,  and  the  ESA  only 
allows  invertebrates  to  be  listed  at  the 
species  level,  and  not  at  the  population 
level. 

With  this  notice.  15  new  species  for 
which  reliable  information  is  available 
to  NMFS  meeting  the  criteria  stated 
above,  are  added  to  the  list  of  candidate 
species. 

Among  these  1 5  species  are  six  Pacific 
salmonids.  On  September  12.  1994, 
NMFS  announced  that  comprehensive 
status  reviews  would  be  conducted  for 
all  populations  of  Pacific  salmon  and 
anadromous  trout  in  California.  Oregon, 
Washington,  and  Idaho  (59  FR  46808). 
This  decision  effectively  classified  all 
seven  salmonid  species  under  NMFS 
jurisdiction — coho,  chinook,  pink, 
chum,  and  sockeye  salmon,  steelhead 
and  sea-run  cutthroat  trout — as 
candidate  species.  These  status  reviews 
are  at  various  stages  of  completion  and 
have  resulted  in  proposed  or  final 
listing  determinations  for  several 
distinct  population  segments  of  Pacific 
salmon.  The  status  review  of  pink 
salmon  has  been  completed  and  it  has 
been  determined  that  listing  is  not 
warranted.  During  the  next  12-18 
months.  NMFS  expects  to  conclude  all 
of  these  status  reviews  and  make 
population-specific  determinations 
regarding  listing  status  under  the  ESA. 

NMFS  intends  to  consider  the  results 
of  the  status  reviews  and  all  data 
received  in  response  to  this  notice  to 
make  appropriate  amendments  to  the 
accompanying  tables. 

It  is  important  to  note  that  this  list  is 
limited  by  the  information  available. 
Therefore,  it  does  not  encompass  all 
declining  marine  and  anadromous 
species  that  may  warrant  listing  in  the 
future.  Moreover,  inclusion  of  a  species 
on  the  candidate  list  does  not  create  a 
higher  listing  priority  for  that  species. 
As  appropriate.  NMFS  may  initiate  a 
status  review  for  any  species  or 
vertebrate  population  of  concern, 
regardless  of  whether  it  is  a  candidate 
species,  and  the  public  may  petition  to 
list  any  species  or  vertebrate  population. 
Inclusion  in  the  candidate  species  list  is 
intended  to  stimulate  voluntary 
conservation  efforts,  which,  if  effective. 
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can  result  in  a  lower  likelihood  of  an 
ESA  lisUng. 

In  Table  1 ,  Revised  list  of  candidate 
species,  the  common  name  appears  as 
the  first  entry  followed  by  the  scientific 
name,  the  family  name,  and  the  area  of 
concern.  This  area  denotes  the  general 
geographic  boundaries  of  the  species  or 
the  vertebrate  population  for  which 
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concern  has  been  expressed.  Ongoing  or 
future  Biological  status  reviews  may 
narrow  the  geographic  area  or 
population  of  concern  in  the  future. 

Table  2  lists  species  and  vertebrate 
populations  which  have  been  proposed 
for  listing  under  the  ESA.  Two  of  these 
were  on  the  previous  1991  candidate 
species  list.  As  final  determinations  are 


made,  these  species/vertebrate 
populations  may  be  determined  to  not 
warrant  listing,  to  warrant  listing,  or  be 
designated  as  candidate  species. 

Dated:  July  8,  1997. 

Patricia  A.  Montanio, 

Deputy  Director.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 


Table  l  .—Revised  List  of  Candidate  Species 


Common  name 


Manne  Mammals 

Beluga  Whale "  

Fishes 

Dusky  ShafV" 

Sand  Tiger  Shark  *  

Night  SharX*  , 

Atlantic  Sturgeon 

Alabama  Shad ' 

Searun  Cutthroat  Trout*,* 

Chum  Salmon  * '  

Coho  Salmon*  


Sleelhead  Trout* '  . 

SocKeye  Salnron** 

Chinook  Salmon** 
Atlantic  Salmon'*  .. 


Mangrove  Rivulus'  

Saltmarsh  Topminnow 

Key  Silverside  

Opposum  Pipefish 

Speckled  Hind' 

Jewfish '   

Warsaw  Grouper* , 

Nassau  Grouper '  

Mollusks 
White  Atjalone'  


Sctentific  name 


Deiphinapterus  leucas . 


Carcharhinus  obscurus 

Odontaspis  taurus 

Carchannus  signatvs  

Acipenser  oxyrtiynctius  oxyrhynchus ... 

Alosa  aiabamae 

Oncortyynchus  dartd  dartd ~ 

Oncortiynchus  keta  

Oncort)ynchus  kisutch 


Oncorhynchus  mykiss 
Oncorhynchus  nerka  .. 


Oncorhynchus  tshawytscha 
Salmo  salar „ 


Family 


Monodontidae 


Carcharhinidae  . 
Odontaspidtdae 
Carcharhinidae  . 
Acipensertdae  ... 

Clupeidae  

Salmontdae 

Salmonidae 

Salmonidae 


Rivulus  marmoratus  ....^ 

Fundulus  jenkinsi 

Menidia  conchorum 

Microphis  brachyurus  lineatus 
Epinephelus  drummondhayi  ... 

Epineohelus  itijara 

Epinephelus  nigritus 

Epinephelus  striatus 


Haliotes  sorenseni 


Salmonidae  . 

Salmonidae 

Salmonidae 
Salmonidae 


Area  of  concern  ^ 


Aplocheilidae  

Cyprinodontidae 

Athennidae  

Syngnathidae 

Serranidae  . „.. 

Serranidae , 

Serranidae 

Serranidae 


Haliotidae 


AK  (Cook  Inlet  population). 

Atlantic;  Gulf  of  Mexico;  Pacific. 

Atlantic;  Gulf  of  Mexico 

Atlantic;  Gulf  of  Mexico 

Atlantic,  anadromous- 

AL,  FL,  anadromous. 

Pacific.  WA  to  CA,  anadromous.* 

Pacific,  WA,  OR,  anadromous  * 

Pacific,  anadromous.  Puget  Sound/ 
Strait  of  Georgia,  Southwest  WA, 
Lower  Columbia  River,  and  OR 
Coast  ESUs^ 

Pacific,  anadromous.  Middle  Columbia 
River  ESU 

Pacific,  WA,  anadromous  and  fresh- 
water." 

Pacific,  WA  to  CA,  anadromous.** 

Atlantic,  anadromous.  Kennebec  River, 
Tunk  Stream,  Penobscot  River,  and 
St.  Croix  River  DPSs. 

FL,  estuarine. 

TX.  LA,  MS,  AL,  FL. 

Florida  Keys 

Florida,  Indian  River  Lagoon 

?slC  to  Gulf  of  Mexico. 

NC  southward  to  Gulf  of  Mexico. 

MA  southward  to  Gulf  of  Mexico. 

NC  southward  to  Gulf  of  Mexico. 

CA.  Baja  CA. 


'  addition  to  list 

'research  initiated  as  a  result  of  being  on  1991  candidate  species  list.  .       ,  ,  . 

?  ESU=evolut!onarily  significant  unit.  Pacific  salmon  populations  can  only  be  listed  under  the  ESA  if  they  are    evolutionarily  significant  .  per 
NMFS  policy  (56  FR  58612). 
3  DPS=distinct  population  segment. 
*  under  ESA  status  review;  specific  ESUs  menting  candidate  status  will  be  identified  in  the  future  following  status  review. 

5  for  this  species,  certain  ESUs/DPSs  are  candidate  species,  while  others  are  proposed  for  listing  under  the  ESA  (see  Table  2). 

6  Defines  the  general  geographic  area  or  populations  of  concern  lor  the  species. 

TABLE  2.— Species  That  Have  Been  Proposed  for  Listing  Under  the  ESA 


Common  name 

Marine  Mammals 

Harbor  Porpoise  

Fishes 
Steelhead  Trout* '  , 


Atlantic  Salmon'-' 


Scientific  name 


Phocoena  phocoena  .. 
Oncorhynchus  mykiss 


Salmo  salar 


Family 


Delphinidae 
Salnrwnidae 


Salmonidae 


Area  under  consideration 


Gulf  of  Maine. 

Pacific,  anadromous.  Lower  Columbia 
River,  OR  Coast,  Klamath  Moun- 
tains Province,  Northern  CA,  Central 
CA  Coast,  South/Central  CA  Coast, 
Southern  CA,  Central  Valley,  Upper 
Columbia  River,  Snake  River  Basin 
ESUs. 

Atlantic,  anadromous.  Dennys,  E. 
Machias,  Machias,  Pleasant, 
Narraguagus,  Ducktrap,  and 
Sheepscot  River  DPS  3. 
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Table  2.— Species  That  Have  Been  Proposed  for  Listing  Under  the  ESA— Continued 


'Addition  to  list. 

'  Under  status  review. 


Common  name 

Scientific  name 

Family 

Area  under  consideration 

Plants 
Johnson's  Seagrass 

Halophila  johnsonii 

Hydrocharitaceae  

FL 

[FR  Doc.  97-18326  Filed  7-11-97;  8:45  am] 
BILUNG  COOE  3510-22-P 

DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office  (PTO) 

Deposit  of  Biological  Materials  for 
Patents 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of  Commerce 
(DoC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  12, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW,  Washington, 
D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Robert  J.  Spar,  Patent  and 
Trademark  Office  (PTO),  Washington, 
D.C.  20231,  telephone  number  (703) 
305-9285. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Every  patent  must  contain  a 
description  of  the  invention  written  so 
as  to  enable  a  person  knowledgeable  in 
the  relevant  science  to  make  and  use  the 
invention.  When  the  invention  involves 
a  biological  material,  sometimes  words 
alone  cannot  sufficiently  describe  how 
to  make  and  use  the  invention  in  a 
reproducible  or  repeatable  manner.  In 
such  cases,  the  required  biological 
material  must  either  be  known  and 
readily  (and  continually)  available,  or  be 
deposited  in  a  suitable  depository  to 
obtain  a  patent.  When  a  deposit  is 
necessary,  the  PTO  collects  information 


to  determine  whether  the  patent  statute 
has  been  complied  with  including 
whether  the  public  has  been  notified 
about  where  samples  of  the  biological 
material  can  be  obtained. 

n.  Method  of  Collection 

By  mail,  facsimile  or  hand  carry  when 
the  applicant  or  agent  files  a  patent 
application  with  the  Patent  and 
Trademark  Office  (PTO)  or  submits 
subsequent  papers  during  the 
prosecution  of  the  application  to  the 
PTO. 

m.  Data 

OMB  Number:  0651-0022. 

Form  Number:  None. 

Type  of  Review:  Renewal  jvithout 
change. 

Affected  Public:  hidividuals  or 
households,  business  or  other  non- 
profit, not-for-profit  institutions  and 
Federal  Government. 

Estimated  Number  of  Respondents: 
3,500. 

Estimated  Time  Per  Response:  One 
hour. 

Estimated  Total  Annual  Burden 
Hours:  3,500  hours. 

Estimated  Total  Annual  Cost: 
$350,000  to  submit  the  information  to 
the  PTO.  Capital  costs  iiiclude  testing 
and  storage  fees.  A  one  time/per  deposit 
testing  fee  typically  costs  $100.00  to 
assess  the  viability  of  the  biological 
material.  The  one  time/per  deposit 
storage  fee  is  approximately  $960.00. 
The  sum  of  capital  costs  is  $3,710,000 
annually.  ($1060  X  3500) 

IV.  Request  for  Comnients 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  or 


included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  July  8,  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 

(FR  Doc.  97-18429.  Filed  7-11-97;  8:45  am] 

WLUNG  COOE  351&-16-P 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Coffee,  Sugar  &  Cocoa  Exchange,  Inc. 
Petition  for  Exemption  From  the  Dual 
Trading  Prohibition  in  Affected 
Contract  Markets 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Order. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
granting  the  petition  of  the  Coffee,  Sugar 
&  Cocoa  Exchange.  Inc.  ("CSCE"  or 
"Exchange")  for  exemption  from  the 
prohibition  against  dual  trading  in  its 
Sugar  #11  futures  contracts. 
DATES:  This  Order  is  effective  July  8, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Duane  C.  Andresen,  Special  Counsel, 
Division  of  Trading  and  Markets, 
Commodity  Futures  Trading 
Commission,  Three  Lafavette  Centre, 
1155  21st  St.,  N.W..  Washington,  DC     * 
20581;  telephone  (202)  418-5490. 
SUPPLEMENTARY  INFORMATION:  On 
October  19.  1993.  the  Coffee.  Sugar* 
Cocoa  Exchange.  Inc.,  ("CSCE"  or 
"Exchange")  submitted  a  Petition  for 
Exemption  from  the  Dual  Trading 
Prohibition  for  its  Sugar  #1 1  and  Coffee 
"C"  futures  contracts.  Subsequently,  the 
Exchange  submitted  an  amended 
petition  on  March  21,  1997.'  Upon 
consideration  of  these  petitions  and 
other  matters  of  record,  including 
Exchange  submissions  and  undertakings 


'  In  its  amended  petition,  the  Exchange  petitioned 
for  the  dual  trading  exemption  for  six  contract 
markets:  Coffee  "C".  Sugar  #1 1  and  Cocoa  futures 
and  futures  option  contracts.  This  Order  is 
applicable  to  the  Sugar  #11  futures  contract  market, 
which  currently  is  the  only  affected  contract  market 
at  the  Exchange. 
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in  response  to  the  November  1994  audit 
trail  tests  designed  and  reviewed  by  the 
Commission  and  conducted  by  the 
Exchange,  compliance  with  the  order 
Ucket  customer  identification 
requirement  of  Commission  Regulation 
1.35,  dual  trading  surveillance  data 
required  under  the  Commission's 
August  12,  1996  Audit  Trail  Report,  and 
disciplinary  and  investigatory  actions 
undertaken  by  the  Exchange  between 
September  1995  and  December  1996, 
the  Commission  hereby  finds  that  CSCE 
meets  the  standards  for  granting  a  dual 
trading  exemption  contained  in  Section 
4j(a)  of  the  Commodity  Exchange  Act 
("Act")  as  interpreted  in  Commission 
Regulation  155.5.* 

Subject  to  CSCE's  continuing  ability 
to  demonstrate  that  it  meets  applicable 
requirements,  in  particular, 
appropriately  investigating  potential 
trading  to  disadvantage  a  customer 
order  and  passing  a  Commission  re-test 
of  the  performance  of  the  Exchange's 
audit  trail  system  in  January  1998, '  the 
Commission  specifically  finds  that 
CSCE  maintains  a  trade  monitoring 
system  which  is  capable  of  detecting 
and  deterring,  and  is  used  on  a  regular 
basis  to  detect  and  to  deter,  all  types  of 
violations  attributable  to  dual  trading 
and,  to  the  full  extent  feasible,  all  other 
violations  involving  the  making  of 
trades  and  execution  of  customer  orders, 
as  required  by  Section  5a(b)  and 
Commission  Regulation  155.5.  The 
Commission  further  finds  that  CSCE's 
trade  monitoring  system  includes  audit 
trail  and  recordkeeping  systems  that 


'  The  record  consisU  of  the  CSCE's  petition  and 
amendment  thereto  and  supporting  and 
supplemental  documents,  the  November  1994  audit 
trail  accuracy  and  sequencing  tests  conducted  by 
the  Exchange  that  were  designed  and  reviewed  by 
the  Commission,  dual  trading  surveillance. 
Htindows  data  and  customer  identiiication 
information,  and  documents  submitted  by  the 
Exchange  in  support  of  s  rule  enforcement  review 
of  the  Exchange  presented  to  the  Commission  on 
September  30.  1996. 

'  In  this  connection,  the  Commission  will  review 
the  CSCE's  implementation  of  the  upgrade  to  its 
electronic  Ring  Reporter  System  to  include  entry  of 
the  selling  broker's  identity  to  enhance  matching  of 
time  and  sales  prints  to  specific  trades.  Subsequent 
to  the  CSCE  committing  to  undertake  this  audit  trail 
improvement,  it  became  one  of  the  changes  offered 
by  the  Exchange  in  order  to  be  found  by  the 
Commission  to  be  %vithin  a  safe  harlxir  with  respect 
to  the  enhanced  independence  and  sequencing 
requirements  of  Section  5a(b)(3)  of  the  Act.  which 
became  effective  in  October  1995.  Among  other 
things,  such  an  upgrade  can  provide  improved 
calibration  of  the  Exchange's  imputed  liming 
system  based  on  independent  observations  of  trades 
verifying  attributed  times.  At  the  time  that  the 
Commission  informed  the  Exchange  that  it  qualified 
for  a  safe  hartx>r.  the  Exchange  had  represented  that 
it  would  implement  the  upgrade  in  the  second 
quarter  of  1996.  The  Exchange  has  represented  in 
connection  with  updating  its  petition  that  it  will 
commence  a  test  pilot  in  luly  1997. 


satisfy  the  Act  and  regulations.  ■*  In 
assessing  the  Exchange  system,  the 
Commission  has  considered  that  system 
as  a  whole. 

With  respect  to  each  required 
component  of  the  trade  monitoring 
system,  the  Commission  finds  as 
follows: 

1(a)  Physical  Observation  of  Trading 
Areas 

CSCE's  trade  monitoring  system 
satisfies  the  requirements  of  Section 
5a(b)(l)(A)  in  that  CSCE  maintains  and 
executes  an  adequate  program  for 
physical  observation  of  Exchange 
trading  areas  and  integrates  the 
information  obtained  from  such 
observation  into  its  compliance 
programs.  The  Exchange  physically 
observes  trading  areas  by  conducting 
daily  floor  siu^eillance  dtiring  the  open, 
close,  and  at  random  times  during  each 
trading  day.  CSCE  also  performs  floor 
surveillance  when  warranted  by  special 
market  conditions,  such  as  exceptional 
volatility  or  contract  expirations.  The 
Exchange  u*es  information  obtained 
from  such  surveillance  in  evaluating 
audit  trail  data  and  otherwise  in 
executing  its  compliance  programs. 

(b)  Auflit  Trail  System 

The  Exchange's  trade  monitoring 
system  satisfies  the  audit  trail  standards 
of  Section  5a(b)(l)  in  that  it  is  capable 
of  capturing  essential  data  on  the  terms, 
participants  and  sequence  of 
transactions.  The  system  obtains 
relevant  data  on  unmatched  trades, 
errors  and  outtrades  as  required  by 
SecUon  5a(b)(l)  of  the  Act.  The 
Commission  further  finds  that  CSCE 
accurately  and  promptly  records  the 
essential  data  on  terms,  participants, 
times  (in  increments  of  no  more  than 
one  minute  in  length)  and  sequence 
through  a  means  that  is  unalterable, 
continual,  independent,  reliable  and 
precise,  as  required  by  Section  5a(b)(3) 
of  the  Act.  Consistent  with  the 
guidelines  to  Regulation  155.5,  the 
Commission  finds  that  CSCE  also, 
demonstrated  the  use  of  trade  timing 


data  in  its  surveillance  systems  for  dual 
trading-related  and  other  abuses. 

(1)  One-Minute  Execution  Time 
Accuracy  and  Sequencing 

CSCE's  trade  timing  system  imputes  a 
one-minute  execution  time  for  every 
trade.-''  Trade  times  are  imputed  based 
upon  time  and  sequencing  data  entered 
by  both  buyers  and  sellers  for  customer 
and  proprietary  trades,  including 
trading  card  and  line  order  entry 
sequence  numbers,  certain  execution 
times  required  to  be  manually  entered, 
time  and  sales  data  and  30-minute 
bracket  codes.*-  The  manually-recorded 
time  for  the  first  trade  on  the  card 
provides  a  starting  reference  point  for 
each  subsequent  trade  on  that  card.  The 
ending  reference  point  is  derived  from 
the  next  verified  manually-recorded 
time  following  the  trade,  either  on  the 
same  card  or  the  first  time  on  the  next 
trading  card. 

The  November  1994  audit  trail  tests 
designed  and  reviewed  by  the 
Commission  and  conducted  by  the 
Exchange  involved  a  determination  of 
the  consistency  of  imputed  trade 
execution  times  with  all  underlying 
audit  trail  records  and  data.  Based  upon 
that  process,  trade  timing  accuracy  and 
sequencing  rates  for  CSCE's  imputed 
system  were  computed.  The  level  of 
consistency  and  verifiability  of  imputed 
times  with  underlying  documentation 
sorted  by  the  computer  algorithm 
exceeded  90  percent.  Additionally,  the 
time  imputed  by  the  system  was  within 
a  window  length  of  two  minutes  or  less 
for  more  than  90  percent  of  the  trades 
deemed  accurate.^  More  recently,  data 


'  Sections  4i(a)(3)  and  5a(b)  of  the  Commodity 
Exchange  Act  and  Commission  Regulations  1.35 
and  155.5. 17  CFR  §§  1.35.  155.5.  Section  4i(a)(3) 
requires  the  Commission  to  exempt  a  contract 
market  from  the  prohibition  against  dual  trading, 
either  unconditionally  or  on  stated  conditions, 
upon  finding  that  the  trade  monitoring  system  in 
place  at  the  contract  market  satisfies  the 
requirements  of  Section  Safb).  governing  audit  trails 
and  trade  monitoring  systems,  with  regard  to 
violations  attributable  to  dual  trading  at  such 
contract  market.  Commission  Regulation  155.5 
requires  a  contract  market  to  demonstrate  that  its 
trade  monitoring  system  is  capable  of  and  is  used 
to  detect  and  to  deter  dual  trading  abuses  and  to 
demonstrate  that  it  meets  each  element  required  of 
the  components  of  such  a  system. 


'An  imputed  timing  system  does  not  capture  the 
actual  trade  execution  time  but  derives  a  time  from 
other  timing  and  trade  data.  As  the  Commission 
previously  has  noted  with  respect  to  audit  trail 
generally,  its  tests  have  focused  on  assessing  the 
consistency  of  the  underlying  trade  data  with 
execution  times  submitted  according  to 
Commission  Regulation  1.35(g)  'because  there  is  no 
benchmark  for  determining  actual  execution  times 
and  sequence."  Commission  Report  on  Audit  Trail 
Accuracy  and  Sequencing  Tests  at  5  (June  1995). 

'CSCE  does  not  use  order  ticket  timestamp  data 
in  the  processing  logic  for  imputing  times.  Instead, 
the  system  attempts  to  obtain  and  use  a  time  and 
sales  print  for  all  trades,  extensive  sequencing  data 
(such  as  line  numbers)  and  the  various  required 
manually  entered  times  to  impute  trade  execution 
times.  Order  ticket  entry  and  exit  times  have  been 
verified  in  the  course  of  tests  of  the  CSCE  audit  trail 
as  being  consistent  with  imputed  times.  CSCE's 
planned  enhanced  system  would  add  third  party 
confirmation  of  the  selling  broker's  identity  in  a 
majority  of  cases,  thereby  further  ratifying  sequence 
information. 

'To  the  extent  that  the  lime  imputed  by  a 
computer  algorithm  is  consistent  with  required 
trade  documentation,  time  and  sequence  data  and 
time  and  sales  information  for  the  subject  trade  and 
surrounding  trades,  and  the  imputed  time  falls 
within  a  two-minute  level  of  precision  as  measured 
by  the  size  of  the  final  time  window  assigned  by 
such  algorithm,  that  imputed  time  will  be 
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for  April  1997  reflect  window  lengths  of 
two  minutes  or  less  for  more  than  90 
percent  of  all  trades  in  the  affected 
contract  market.  Separately,  the 
Exchange  provided  the  Commission 
with  the  results  of  four  Audit  Trail 
System  reviews  conducted  during  the 
period  of  September  1995  through 
December  1996  demonstrating  that  more 
than  90  percent  of  trade  times  in  three 
different  futures  contracts  were 
consistent  with  time  and  sales  data 
during  this  time  period.* 

(2)  Unalterable,  Continual, 
Independent,  Reliable,  and  Precise 
Times 

The  Commission  finds  that  trade 
records  generated  by  CSCE,  including 
order  tickets  and  trading  cards,  are 
recorded  in  nonerasable  ink  and  that 
alterations  are  completely  recorded. 
Trading  card  collections  occur  within 
15  minutes  after  each  half-hour  time 
bracket,  and  members  must  submit  trade 
data  by  one-half  hour  after  the  end  of 
the  bracket  period  in  which  the  trade 
was  executed.  Trade  data,  therefore,  are 
provided  periodically  to  the  Exchange  at 
no  more  than  hourly  intervals,  which  is 
continual. 

Trade  times  are  independently 
obtained  through  a  reliable  means,  to 
the  extent  practicable.  Specifically, 
trade  time  and  sequence  data,  which 
include  separate  entries  by  buying  and 
selling  brokers  or  traders,  are  entered 
into  an  electronic  data  base  which  then 
sorts  all  relevant  data  pursuant  to  a 
computer  algorithm.' 

(3)  Broker  Receipt  Time 

The  Commission  finds  that  it  is  not 
practicable  at  this  time  for  CSCE  to 
record  the  time  that  each  order  is 
received  by  a  floor  broker  for  execution 
at  CSCE. 

(c)  Recordkeeping  System 

CSCE  satisfies  the  requirements  of 
Section  5a(b)(l)(B)  by  maintaining  an 
adequate  recordkeeping  system  that  is 
capable  of  capturing  essential  data  on 
the  terms,  participants,  and  sequence  of 
transactions.  The  Exchange  uses  such 
information  and  information  on 
violations  of  such  requirements  on  a 
consistent  basis  to  bring  appropriate 
disciplinary  actions. 


considered  to  be  reliable  and  precise  under 
Commission  test  procedures. 

•This  is  a  less  stringent  measure  than  the  full 
reconciliation  with  underlying  manual  information 
and  records  that  will  be  accomplished  by 
Commission  staff  during  the  course  of  the  audit  trail 
re-lest. 

'The  enhanced  Ring  Reporter  System  will  further 
improve  the  Exchange's  level  of  compliance  with 
the  Act's  standards  of  independence,  continual 
provision  of  timing  data  and  precise  sequencing. 


CSCE  conducts  trading  card  and  order 
ticket  reviews  three  times  a  year  for  a 
representative  sample  of  customer 
orders  and  personal  trades  and  uses 
information  from  these  reviews  to 
generate  investigations.  The 
Commission's  review  of  a  sample  of 
order  ticket  account  identifiers 
demonstrated  in  excess  of  95  percent 
compliance  with  the  requirement  that 
the  account  identifier  relate  back  to  the 
ultimate  customer  account. 

(d)  Surveillance  Systems  and 
Disciplinary  Actions 

As  required  by  Sections  5a(b)(l)  (C), 
(D)  and  (F),  in  general  CSCE  uses 
information  generated  by  its  trade 
monitoring  and  audit  trail  systems  on  a 
consistent  basis  to  bring  appropriate 
disciplinary  action  for  violations 
relating  to  the  making  of  trades  and 
execution  of  customer  orders.  In 
addition.  CSCE  assesses  meaningful 
penalties  against  violators  and  refers 
appropriate  cases  to  the  Commission. 

On  a  daily  basis,  CSCE's  different 
management  information  system 
programs  analyze  trade  data  to  detect 
possible  instances  of  dual  trading- 
related  and  other  trading  abuses. 
Systems  are  designed  to  permit 
subjection  of  all  relevant  trade  data  to 
these  reviews.  The  computerized 
exception  reports  generated  by  the 
Exchange  are  designed  to  identify  such 
suspicious  trading  activity  as 
accommodation  trading,  including 
direct  and  indirect  trading  against, 
direct  and  indirect  trading  ahead,  and 
improper  cross  trading. '^  Investigators 
can  design  customized  exception 
reports  to  identify  certain  specific 
trading  activity  to  isolate  suspicious 
trading  patterns,  to  filter  and  to  sort  data 
within  reports  and  to  expand  review 
activities. 

During  the  period  of  September  1995 
through  December  1996.  the  Exchange 
initiated  181  investigations  and/or 
reviews  into  all  types  of  possible  abuses. 
Based  on  examination  of  its 
computerized  surveillance  reports, 
CSCE  initiated  87  dual  trading-related 
investigations  during  that  period,  of 
which  seven  resulted  in  referrals  to  the 
BCC.  With  regard  to  disciplinary 
actions,  CSCE  assessed  $65,175  in  fines 
and  ordered  $1,926.40  in  restitution  in 
eleven  dual  trading-related  cases 
involving  14  members. 


'"On  a  recent  date,  for  example.  CSCE's  trading 
ahead  reviews,  which  isolate  brokers  receiving 
better  prices  than  customers  f::r!y 
contemporaneously,  identified  .493  percent  of 
trades  in  all  futures  and  futures  option  contracts  for 
further  review. 


(e)  Commitment  of  Resources 

The  Commission  finds  that  CSCE 
meets  the  requirements  of  Section 
5afb)(l)(E)  by  committing  sufficient 
resources  for  its  trade  monitoring 
system,  including  automating  elements 
of  such  trade  surveillance  system,  to  be 
effective  in  detecting  and  deterring 
violations  and  by  maintaining  an 
adequate  staff  to  investigate  and  to 
prosecute  disciplinar\'  actions.  For  fiscal 
year  1996,  CSCE  committed  25 
personnel  to  Compliance  and  Market 
Surveillance  and  reported  its  total  self- 
regulator>'  costs  to  be  $4,113,400.  CSCE 
reported  volume  for  this  period  as 
11,315,979  contracts  and  number  of 
trades  as  2,084,916. 

Accordingly,  on  this  date,  the 
Commission  hereby  grants  CSCE's 
Petition  for  Exemption  from  the  dual 
trading  prohibition  for  trading  in  its 
Sugar  #1 1  futures  contract,  subject  to  the 
Exchange  passing  a  Commission  re-test 
of  its  audit  trail  system. 

For  this  exemption  to  remain  in  effect, 
CSCE  must  demonstrate  on  a  continuing 
basis  that  it  meets  the  relevant  statutory 
and  regulatory  requirements.  The 
Commission  will  monitor  continued 
compliance  through  review  of  specific 
investigations  and  through  its  rule 
enforcement  review  program  and  any 
other  information  it  may  obtain  about 
CSCE's  program.  It  is  the  Commission's 
understanding  that  CSCE  intends  to 
complete  its  upgrade  to  its  Ring 
Reporter  System  to  include  the  entry  of 
the  selling  broker's  identity  to  enhance 
matching  of  time  and  sales  prints  to 
specific  trades.  Although  the 
Commission  has  found  that  CSCE  can 
meet  the  standards  of  continual 
provision  of  data,  and  independence  to 
the  extent  practicable,  and  has  found 
that  it  is  not  practicable  at  this  time  to 
capture  a  broker  receipt  time,  the 
Commission  reserves  the  abili;y  to 
reconsider  what  is  practicable  as 
technology  for  order  routing  becomes 
more  widely  available. 

The  provisions  of  this  Opinion  and 
Order  shall  be  effective  on  the  date  on 
which  it  is  issued  and  shall  remain  in 
effect  unless  and  until  it  is  revoked  in 
accordance  with  Section  8e(b)(3)(B)  of 
the  Commodity  Exchange  Act,  7  U.S.C. 
§  12e(b)(3)(B).  If  other  CSCE  contracts 
become  affected  contracts  after  the  date 
of  this  Order,  the  Commission  may 
expand  this  Order  in  response  to  an 
updated  petition  that  includes  those 
contracts. 

It  is  so  Ordered. 
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Dated:  July  8,  1997. 
lean  A.  Webb, 

Secretary  to  the  Commission. 
|FR  Doc.  97-18370  Filed  7-11-97;  8:45  ami 
BIUJNO  CODE  S361-01-P 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  97-18599  Filed  7-10-97;  3:40  pm] 

BILUNQ  CODE  6361-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  10:00  a.m.,  Tuesday,  July 

29,  1997. 

PUkCE:  1155  21st  St.,  NfW.,  Washington. 

DC,  Lobby  Level  Hearing  Room. 

STATUS:  Open 

MATTERS  TO  BE  CONSIDERED:  Quarterly 

Objectives 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb.  202^18-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  97-18597  Filed  7-10-97;  3:32  pm) 

BtLUNG  CX»E  S3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:00  p.m.,  Tuesday,  July 

29,  1997. 

PLACE:  1155  21st  St.  NW.,  Washington. 

DC  9th  Floor  Conference  Room. 

STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A  Webb,  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-18598  Filed  7-11-97;  3:28  pm] 

SILUNG  CO0€  0361 -01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  2:30  p.m.,  Tuesday,  July 

29,  1997. 

place:  1155  21st  St.  NW  ,  Washington, 

EX],  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Enforcement  Objectives. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  3:00  p.m.,  Tuesday,  July 

29,  1997. 

PLACE:  1155  2l8t  St.  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Rtile 

Enforcement  Review. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-41&-510G. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  97-18600  Filed  7-10-97;  3:36  pm] 

BILUNQ  CODE  63S1-01-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 


The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form:  Personal 
Check  Cashing  Agreement,  DD  Form 
X312,  OMB  Number  0730— {To  Be 
Determined]. 

Type  of  Request:  New  Collection. 

Number  of  Respondents:  450,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  450,000. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  225,000. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  meet  the 
Department  of  Defense's  (DoD) 
requirement  for  cashing  personal  checks 
overseas  and  afloat  by  DoD  disbursing 
activities,  as  provided  in  31  U.S.C.  3342. 
The  DoD  Financial  Management 
Regulation,  Volume  5,  allows  the  DoD 
disbursing  officer  or  authorized  agent 
the  authority  to  offset  the  pay.  The 
Personal  Check  Cashing  Agreement 


Form  is  designed  exclusively  to  help  the 
DoD  disbursing  offices  expedite  the 
collection  process  of  dishonored  checks. 
The  front  of  the  form  will  be  completed 
and  signed  by  the  authorized  individual 
requesting  check  cashing  privileges.  By 
signing  the  form,  the  individual 
consents  to  the  immediate  collection 
from  their  current  pay,  without  prior 
notice,  for  the  face  value  of  any  check 
cashed,  plus  any  charges  assessed 
against  the  government  by  a  financial 
institution,  in  the  event  the  check  is 
dishonored.  In  the  event  the  check  is 
dishonored,  the  disbursing  office  will 
complete  and  certify  the  reverse  side  of 
the  form  and  forward  the  form  to  the 
applicable  payroll  office  for  collection 
from  the  individual's  pay. 

Affected  Public:  Individuals  or 
Households. 
Frequency:  On  Occasion. 
Respondent's  Obligation:  Required  to 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  July  8. 1997. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  97-18366  Filed  7-11-97;  8:45  ami 

WLUNG  COOe  S000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 


The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title  and  Associated  Form:  Family 
Support  Center  Information;  AF  Forms 
2800.  2801,  and  2805;  OMB  Number 
0701-0070. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  10,000. 


o*7eco 


V^A, 
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Responses  per  Respondent:  3. 

Annual  Responses:  30,000. 

Average  Burden  per  Response:  5 
minutes. 

Annual  Burden  Hours:  2,666. 

Needs  and  Uses:  This  collection  of 
information  is  necessary  to  obtain 
demographic  data  about  individuals  and 
family  members  who  utilize  the  services 
offered  by  the  Family  Support  Center.  It 
is  also  a  mechanism  for  tracking  what 
services  are  provided  and  how  often. 
The  data  elements  in  these  forms  are  the 
basis  for  quarterly  data  gathering  that  is 
forwarded  through  Major  Commands  to 
the  Air  Staff.  Respondents  could  be  all 
those  eligible  for  services,  i.e..  all 
Department  of  Defense  personnel  and 
their  families. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington.  DC  20503. 

DOD  Clearance  Officer:  Mr,  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  .Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  July  7, 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

|FR  Doc.  97-18368  Filed  7-11-97;  8:45  am] 
BILUNG  CODE  50OO-O4-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Programmatic  Environmental  Impact 
Statement  for  the  Department  of 
Defense  Range  Rule 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Intent  (NOI). 

SUMMARY:  The  Department  of  Defense 
(DoD)  and  its  predecessor  agencies  have 
long  used  military  ranges  to  prepare  and 
train  men  and  women  for  the  defense  of 
this  country.  The  testing  of  munitions 
and  training  in  their  use  have  occurred 
since  pre- Revolutionary  Umes  and 
reached  peaks  during  the  World  Wars. 
Munitions  sometimes  fail  to  function  as 
intended,  resulting  in  the  presence  of 
unexploded  ordnance  (UXO)  on  training 
and  test  ranges. 


These  munitions  may  be  found  on 
closed  ranges  possessed  bv  DoD, 
transferred  ranges  (including  those  in 
the  Formerly  Used  Defense  Sites  (FUDS) 
program,  many  of  which  were 
transferred  following  the  World  Wars), 
and  ranges  associated  with  Base 
Realignment  and  Closure  (BRAC) 
activities  and  other  property  transfers  to 
non-military  entities. 

The  Department  of  Defense 
announces  its  intent  to  prepare  a 
Programmatic  Environmental  Impact 
Statement  (PEIS)  to  consider  the 
environmental  impacts  associated  with 
the  promulgation  of  the  Department  of 
Defense  Rule  on  Closed,  Transferred, 
and  Transferring  Ranges  Containing 
Military  Munitions  (hereafter  called  the 
DoD  range  rule).  The  PEIS  will  also 
^consider  a  reasonable  range  of 
alternatives  to  a  DoD  range  rule. 

The  proposed  action  is  to  promulgate 
the  DoD  range  rule.  The  promulgation  of 
the  proposed  rule  is  necessar\'  for  two 
reasons.  First,  the  rule  is  needed  to 
ensure  that  public  and  worker  safety 
issues  are  thoroughly  identified  and 
considered  in  the  decision  making 
process  for  UXO  response  actions. 
Second,  the  rule  is  needed  to  provide  a 
rational,  consistent,  and  open  process 
that  effectively  consolidates  the  several, 
often  disparate,  authorities  presently 
applicable  to  UXO  response  actions. 

Alternatives  To  Be  Considered 

Proposed  DoD  Range  Rule 

The  DoD  proposes  to  adopt  the  DoD 
range  rule.  The  draft  proposed  DoD 
range  rule  is  available  upon  request. 
Please  refer  to  the  addresses  section  at 
the  end  of  this  NOI  for  information  on 
how  to  obtain  a  copy.  The  DoD  range 
rule  would  establish  a  process  for 
identifying,  evaluating,  and  choosing 
appropriate  response  actions  on  closed, 
transferred,  and  transferring  military 
ranges  that  are  or  have  been  owned  by, 
leased  to.  or  otherwise  possessed  or 
used  by  the  United  States  and  under  the 
jurisdiction  of  the  Secretary  of  Defense. 
Response  actions  would  address  safety 
hazards  as  well  as  effects  on  human 
health  and  the  environment.  The  DoD 
Range  Rule  identifies  a  process  that:  (1) 
Articulates  DoD's  statutory  authority 
and  responsibility;  (2)  recognizes  and 
draws  upon  DoD's  unique  expertise  and 
experience;  (3)  provides  for  consistency; 
(4)  ensures  response  actions  will 
adequately  address  safety,  human 
health,  and  the  environment;  and  (5) 
provides  for  cost-effective  and  efficient 
actions. 

Response  activities  on  ranges 
containing  military  munitions  involve 
unique  explosives  safety  concerns  that 


are  not  normally  present  during  typical 
response  activities.  The  DoD  Range  Rule 
draws  upon  DoD's  unique  expertise  and 
experience  and  is  designed  to  provide  a 
process  that  will  ensure  the  selection  of 
response  actions  that  are  protective  of 
human  health  and  the  environment, 
consistent  with  these  overarching, 
unique  safety  concerns. 

Under  the  proposed  DoD  Range  rule, 
regulators  and  the  public  would  be 
provided  the  opportunity  to  participate 
in  all  site-specific  decisions.  The  rule 
provides  the  appropriate  federal  and 
state  environmental  remediation 
regulatory  agencies  and  American 
Indian  Tribes  with  the  opportunity  to 
concur  and  participate  in  the 
development  of  the  various  decision 
documents  under  this  rule.  The  rule 
also  provides  Federal  Land  Managers 
having  jurisdiction,  custody,  or  control 
over  property  on  which  a  range 
response  will  occur,  the  opportunity  to 
concur  and  otherwise  participate.  If  a 
nonoccurrence  is  received,  dispute 
resolution  procedures  are  established  by 
the  proposed  rule.  Entities  entitled  to 
invoke  dispute  resolution  procedures 
will  be  established  in  the  final  rule. 

No  Action  Alternative 

The  no  action  alternative  would 
continue  the  current  condition  or  status 
quo.  which  amounts  to  a  case-by-case 
discussion  concerning  the  application  of 
various  environmental  laws  and 
regulations.  The  DoD's  response 
activities,  on  and  off  ranges  have  been 
variously  subject  to  the  Defense 
Environmental  Restoration  Program 
(DERP),  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  or  a  varying  combination 
thereof.  This  essentially  ad  hoc 
approach  has  resulted  in:  (1)  A  lack  of 
clear  direction  for  the  DoD  to  follow  for 
addressing  military  munitions 
responses;  and  (2)  this  confusion 
contributes  to  public  and  regulator 
concern  that  military  munitions  are  not 
being  addressed  adequately. 

RCRA  Corrective  Action 

It  is  DOD'S  position  that  UXO 
remaining  on  a  closed,  transferred,  or 
transferring  range  does  not  constitute 
solid  waste  subject  to  RCRA's  corrective 
action  authorities.  EPA  has  considered  a 
contrary  position  but  it  has  not  yet  made 
any  determination.  The  RCRA  corrective 
action  process  consists  of  a  series  of 
steps  involved  in  the  identification, 
evaluation,  and  cleanup  of  solid  waste 
management  units.  The  application  of 
the  corrective  action  process  to  closed, 
transferred,  and  transferring  military 
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ranges  will  be  evaluated  as  a  possible 
alternative  in  development  of  the  draft 
PEIS. 

CERCLA  Process 

The  implementation  of  the  CERCLA 
process  at  closed,  transferred,  and 
transferring  ranges  will  also  be  initially 
considered  as  a  potential  alternative  in 
development  of  the  draft  PEIS.  CERCLA 
provides  for  the  identification, 
evaluation,  and  response  to  hazardous 
substances  and  constituents  released  to 
the  environment.  CERCLA.  as  well  as 
the  National  Contingency  Plan  (NCP) 
and  Executive  Order  12580,  identifies 
DoD  as  the  lead  agency  with  respect  to 
release  from  its  facilities.  Other  federal 
agencies  have  been  delegated  similar 
CERCLA  authorities  in  E.O.  12580  in 
connection  with  facilities  under  their 
jurisdiction,  custody,  or  control.  With 
respect  to  the  application  of  CERCLA  to 
closed,  transferred,  and  transferring 
ranges,  DoD  has  identified  some  initial 
concerns.  For  example,  confusion  exists 
as  to  the  extent  of  EPA's  response 
authority,  and  the  application  of  state 
applicable  or  relevant  and  appropriate 
requirements  (ARARs). 

The  Formerly  Utilized  Defense  Sites 
Program 

The  FUDS  Program  was  initiated  to 
respond  to  lands  once  owned  by  DoD 
that  are  now  owned  by  other 
government  agencies  or  private 
interests.  The  DoD  retains  responsibility 
for  the  response  to  expended  ordnance 
and  explosive  waste  on  these  lands.  The 
U.S.  Army  Corps  of  Engineers  is  the 
DoD  Executive  Agent  for  response 
actions  on  FUDS.  The  Corps*  policy  has 
been  to  consider  all  FUDS  ordnance 
response  to  be  CERCLA  actions  and  use 
interim  DoD  Defense  Environmental 
Restoration  Program  guidance  to 
develop  an  appropriate  response  action. 

Public  Participation 

This  notice  initiates  a  period  of  public 
scoping  that  is  intended  to  invite  the 
participation  of  all  interested  members 
of  the  public,  as  well  as  other  public 
agencies.  Comments  received  during  the 
scoping  period  will  be  used  to  assist  the 
DoD  in  identifying  significant  issues  of 
public  concern  regarding  potential 
impacts  on  the  quality  of  the  human 
environment.  The  scoping  will  also 
assist  the  Department  of  Defense  in 
developing  a  reasonable  range  of 
alternatives  for  consideration  in  the 
draft  PEIS.  The  draft  PEIS  will  be 
published  and  made  available  for  public 
review  and  comment  prior  to  its 
Rnalization.  After  review  of  the  draft 
PEIS,  the  DoD  will  address  public 
comments  in  a  final  PEIS  that  will  be 


published  prior  to  publication  of  a 
Record  of  Decision  (ROD).  The  ROD  will 
identify  the  action  chosen  for 
implementation  based  on  those 
alternatives  considered  in  the  PEIS. 
DATES:  Written  and  oral  comments  on 
the  proposed  scope  of  the  DoD  Range 
Rule  PEIS  are  invited  from  the  public. 
Comments  will  help  to  identify  issues  of 
concern  and  to  assist  in  development  of 
alternatives  considered  in  the  PEIS.  To 
ensure  consideration,  comments  must 
be  postmarked  not  later  than  August  13. 
1997.  An  extension  may  be  provided 
upon  written  request  to  the  extent 
practicable. 

ADDRESSES:  Copies  of  the  draft  proposed 
DoD  Range  Rule  can  be  requested 
through  one  of  the  toll  free  numbers 
below,  or  bom  the  Worid-Wide  Web 
address  below. 

Requests  for  information  regarding  the 
draft  proposed  DoD  Range  Rule  can  be 
requested  24  hours  a  day  by  calling  the 
toll-free  number  at  l-800-870-€542. 
Comments  may  be  sent  via  facsimile  to 
1-800-870-6547.  A  toll  free  number  for 
the  hearing  impaired  is  available  at  1- 
800-870-6557,  Comments  or  requests 
regarding  to  DoD  Range  Rule  may  be 
sent  via  Internet  e-mail  to  fbarrule@t)- 
r.com.  Comments  regarding  the  PEIS 
may  be  sent  via  Internet  e-mail  to: 
fbarreis@b-r.com 

Internet:  Worid-Wide  Web  (WWW): 
http://www.acq.osd.mil/ens/  or  http: 
http://denLx.cecer.army,mil/denix/ 
denix.htm 

FOR  FURTHER  INFORMATION  CONTACT: 
For  general  information  on  the  DoD 
Range  Rule  National  Environmental 
Policy  Act  (NEPA)  process,  please 
contact:  DoD  Range  Rule  Information 
Center,  Post  Office  box  3430. 
Gaithersburg.  Maryland  20885-3430, 
telephone  1-800-870-6542  or  via 
Internet  at  fbarreis@b-r.com. 

Dated:  July  9. 1997. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
|FR  Doc.  97-18361  Filed  7-11-97;  8:45  ami 

BILUNG  COOe  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Intelligence  Agency,  Science 
and  Technology  Advisory  Board 
Closed  Meeting 

agency:  Department  of  Defense,  Defense 

Intelligence  Agency. 

ACTION:  Notice^ 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  Section  10  of  Pub.  L. 


92-463,  as  amended  by  Section  5  of 
Pub.  L.  94-409,  notice  is  hereby  given 
that  a  closed  meeting  of  the  DIA  Science 
and  Technology  Advisory  BoEU'd  has 
been  scheduled  as  follows: 

DATES:  July  29,  1997  (800  a,m.  to  1600 

p.m.). 

ADDRESSES:  The  Defense  Intelligence 
Agency,  Boiling  AFB,  Washington,  D.C. 
20340-5100. 

FOR  FURTHER  INFORMATION  CONTACT: 

Maj.  Michael  W.  Lamb,  USAF, 
Executive  Secretariat,  DIA  Science  and 
Technology  Advisory  Board, 
Washington,  DC.  20340-1328,  (202) 
.  231-^930. 

SUPPLEMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
Section  552b(c)(I),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed  to  the 
public.  The  Board  will  receive  briefings 
on  and  discuss  several  current  critical 
intelligence  issues  and  advise  the 
Director.  DIA,  on  related  scientific  and 
technical  matters. 

Dated:  July  9,  1997. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
|FR  Doc.  97-18360  Filed  7-11-97;  8:45  am] 

BILUNG  COOE  SO0O-O4-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Defense  Science  Board  Task  Force  on 
Open  Systems 

ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Open  Systems  will  meet 
in  open  session  on  July  29-31,  1997  at 
Strategic  Analysis,  Inc.,  4001  N.  Fairfax 
Drive,  Arlington,  Virginia. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition  on  scientific 
and  technical  matters  as  they  affect  the 
perceived  needs  of  the  Department  of 
Defense. 

Persons  interested  in  further 
information  should  call  Ms.  Marya 
Bavis  at  (703)  527-5410. 

Dated;  July  8,  1997. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer  Department  of  Defense. 
[FR  Doc.  97-1836?-Filed  7-11-97;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Performance  Review  Board 
Membership 

AGENCY:  Defense  Finance  and 
Accounting  Service,  DoD. 

ACTION:  Notice. 

SUMMARY:  Notice  is  given  of  the  names 
of  members  of  the  Performance  Review 
Board  for  the  Defense  Finance  and 
Accounting  Service. 

EFFECTIVE  DATE:  July  11.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  R.  White,  Defense  Finance  and 
Accounting  Service,  DFAS-HQ-H,  1931 
Jefferson  Davis  Highway,  Arlington,  VA 
22240-5291. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)(1)  through  (5)  of  Title  5,  U,S.C., 
requires  each  agency  to  establish,  in 
accordance  with  regulations,  one  or 
more  Senior  Executive  Service 
Performance  Review  Boards.  The  boards 
shall  review  and  evaluate  the  initial 
appraisal  of  senior  executives' 
performance  by  supervisors  and  make 
recommendations  to  the  appointing 
authority  or  rating  official  relative  to  the 
performance  of  these  executives. 

Gary  Amlin,  Principal  Deputy  Director, 
Defense  Finance  and  Accounting 
Service. 

John  Nabil,  Director — Denver  Center, 
Defense  Finance  and  Accounting 
Service. 

Charles  Coffee,  Director — Columbus 
Center,  Defense  Finance  and 
Accounting  Service. 

Phyllis  Hudson,  Director — Cleveland 
Center,  Defense  Finance  and 
Accounting  Service. 

Bruce  Cames,  Deputy  Director  for 
Resource  Management,  Defense 
Finance  and  Accounting  Service. 

Teresa  Walker,  Deputy  Director  for 
Plans  and  Management,  Defense 
Finance  and  Accounting  Service. 

Edward  Harris,  Deputy  Director  for 
Accounting,  Defense  Finance  and 
Accounting  Service. 

Dated:  July  8.  1997. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-18369  Filed  7-11-97;  8:45  am] 

BILLING  COOE  5000  04  M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Record  of  Decision  (ROD)  for  Fort  Ord, 
California,  Disposal  and  Reuse  Final 
Supplemental  Environmental  Impact 
Statement  (SEIS) 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  compliance  with  the 
National  Environmental  Policy  Act  of 
1969  and  the  President's  Council  on 
environmental  Quality,  the  Army 
prepared  a  Final  Environmental  Impact 
Statement  (FEIS)  in  June  1993  for  the 
disposal  of  certain  excess  property  at 
Ford  Ord,  California,  and  the 
establishment  of  the  Presidio  of 
Monterey  Annex.  The  Record  of 
Decision  (ROD)  for  the  FEIS  was  signed 
on  December  23,  1993.  Since  the  1993 
ROD  was  issued,  the  Army  has 
determined  that  an  additional  250  acres 
of  the  Aimex  can  be  made  available  for 
disposal.  In  addition,  the  Army 
committed  in  the  1993  ROD  to 
additional  enviroimiental  analysis  to 
address  the  impacts  of  new  land  uses 
not  already  addressed  in  the  FEIS.  As  a 
result  of  that  commitment,  as  well  as 
significant  changes  in  other  conditions, 
the  Army  prepared  a  Supplemental 
Environmental  Impact  Statement  (SEIS). 
The  ROD  determines  that  the  SEIS 
adequately  addresses  impacts  of  the 
Army's  actions  related  to  the  continued 
disposal  of  property  at  the  former  Fort 
Ord,  California.  Based  on  consideration 
of  the  relevant  factors  identified  in  the 
Final  SEIS,  along  with  the  pubhc 
responses,  the  Army  will  proceed  with 
the  disposal  of  the  former  Fort  Ord 
property  in  accordance  with  the 
approaches  indicated  in  the  FEIS,  the 
Final  SEIS,  the  1993  EIS  ROD,  and  the 
SEIS  ROD. 

AVAILA8IUTY  OF  REVIEW  COPIES:  Copies  of 
the  ROD  can  be  obtained  by  contacting 
Mr.  Bob  Verkade,  Sacramento  District, 
U.S.  Army  Corps  of  Engineers,  1325  J 
Street,  Sacramento,  California  95814- 
2922:  telephone  (916)  557-7423;  fax 
(916)  557-5307;  e-mail: 
rverkade@usace.mil.  Copies  of  the  ROD 
are  also  available  at  the  Seaside  Branch 
Municipal  Public  Library  and  the 
Monterey  County  libraries. 

Dated:  July  8,  1997. 

Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment,  Safety  and  Occupational 
Health)  OASA  (IXSrE). 

(FR  Doc.  97-18353  Filed  7-11-97;  8:45  ami 

BILUNG  COOE  371(MW-M 


UNIFORMED  SERVICES  UNIVERSfTY 
OF  THE  HEALTH  SCIENCES 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 
Uniformed  Serv  ices  University  of  the 
Health  Sciences. 

TIME  AND  DATE:  8:30  a.m.  to  4:00  p.m., 
August  4,  1997. 

PLACE:  Uniformed  Services  University 
of  the  Health  Sciences,  Board  of  Regents 
Conference  Room  (D3001),  4301  Jones 
Bridge  Road,  Bethesda.  MD  20814-4799, 
STATUS:  Open — under  'Government  in 
the  Sunshine  Act  "  (5  U.S.C.  552b(e)(3)). 
MATTERS  TO  BE  CONSIDERED: 

8:30  a.m.  MEETING— BOARD  OF 
REGENTS 

(1)  Approval  of  Minutes — May  16,  1997 

(2)  Faculty  Matters 

(3)  Departmental  Reports 

(4)  Financial  Report 

(5)  Report— President,  USUHS 

(6)  Report — Dean.  School  of  Medicine 

(7)  Report — Dean,  Graduate  School  of 
Nursing 

(8)  Comments — Chairman,  Board  of 
Regents 

(9)  New  Business 

COWTACT  PERSON  FOR  MORE  INFORMATION: 
Mr.  Bobby  D.  Anderson.  Executive 
Secretary  of  the  Board  of  Regents,  (301) 
295-3116 

Dated:  July  10.  1997, 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-18554  Filed  7-10-97;  12:37 

p.m.] 

BILUNG  COOE  S0OO-O4-M 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  a  public  hearing  on  Monday,  July 
28,  1997  at  6:00  p.m.  in  the  Jefferson 
Township  Municipal  Building,  Cortez 
Road  in  Mount  Cobb,  Jefferson 
Township,  Pennsylvania. 

The  subject  of  the  hearing  is  an 
application  for  approval  of  the  following 
project:  Jefferson  Township  Sewer 
Authority  D-97-6  CP.  A  project  to 
construct  a  410,000  gallons  per  day 
(gpd)  sewage  treatment  plant  (STP)  to 
serve  communities  in  portions  of 
Jefferson  Township,  I^ckawanna 
County,  Pennsylvania,  including  Mount 
Cobb,  Moosic  Lakes  and  Lake 
Spangenberg.  and  the  residential 
developments  of  Happy  Acres.  Belair 
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Acres.  Floral  Estates.  Jefferson  Heights 
and  High  View  Terrace.  The  STP  will 
provide  tertiary  treatment  prior  to 
discharge  to  an  unnamed  tributary  of 
the  West  Branch  Wallenpaupack  Creek- 
The  STP  will  be  situated  approximately 
1,000  feet  south  of  State  Route  348  and 
just  east  of  Mount  Cobb  in  Jefferson 
Township.  An  importation  of 
wastewater  of  approximately  21,000  gpd 
is  projected  from  the  Happy  Acres 
service  area  which  is  located  in  the 
Susquehanna  River  Basin.  This  hearing 
continues  that  of  June  25,  1997. 

Documents  relating  to  this  application 
may  be  examined  at  the  Commission's 
offices.  The  Commission's  preliminary 
docket  is  available  upon  request.  Please 
contact  Thomas  L.  Brand  concerning 
docket-related  questions  at  (609)  883- 
9500  ext.  221. 

Persons  wishing  to  testify  at  this 
hearing  are  requested  to  register  with 
the  Secretary  at  (609)  883-9500  ext.  203 
prior  to  the  hearing  and  may  be  asked 
to  limit  their  remarks  to  five  minutes  to 
enable  all  who  wish  to  speak  to  do  so. 

Visit  DRBCs  Web  Site  at  http:// 
www.state.nj.us/drbc/drbc.htm 

Dated:  luly  3.  1997. 
Susan  M.  Weisman. 
Secretary. 
|FR  Doc.  97-18298  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  S38O-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  12,  1997. 
ADDRESSES:  Written  comments  and 
requests  for  copies  of  the  proposed 
information  collection  requests  should 
be  addressed  to  Patrick  J.  Sherrill, 
Department  of  Education,  600 
Independence  Avenue,  S.W..  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202^651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  ).  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 


between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director, 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  conunent  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  is 
this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  July  8, 1997. 
Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review.  Reinstatement 
Title:  State  Library  Agencies  Survey, 
FY  1997-FY  1999 
Frequency:  Annually 
Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs 

Reporting  Burden  and  Recordkeeping: 
Responses:  51. 
Burden  Hours:  612. 


Abstract:  This  survey  is  proposed  as 
an  annual  data  collection  as  part  of  a 
federal-state  cooperative  system  of  data 
collection.  State  Library  Agencies 
(STLAs)  are  the  official  agency  of  a  state 
charged  by  state  law  with  the  extension 
and  development  of  public  library 
services  and  they  receive  broader 
legislative  mandates  affecting  libraries 
of  all  types  in  the  states  (i.e.,  public, 
academic,  school,  special  and  library 
systems).  The  data  are  collected  entirely 
electronically  and  the  survey  is 
designed  and  coordinated  by  a  federal/ 
state  cooperative  system.  The  survey 
will  provide  state  and  federal 
policymakers  with  information  about 
STLAs,  their  governance,  allied 
operations,  development  services  to 
libraries  and  library  systems,  support  of 
electronic  information  networks,  etc. 

|FR  Doc.  97-18340  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

agency:  Department  of  Education.     .. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
13,  1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Chenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building.  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill.  Department  of  Education,  600 
Independence  Avenue.  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196, 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
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that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  )uiy  8.  1997. 

Gloria  Parker, 

Director.  Information  Resources  Management 
Group. 

Office  of  Postsecondary  Education 

Title:  Fulbright-Hays  Seminars 
Abroad  Program. 

Frequency:  One  Time  Per 
Application. 

Affected  Public:  Individuals  or 
households. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  600. 
Burden  Hours:  1,200. 

Abstract:  Application  form  for 
educators  under  the  Fulbright-Hays 
Seminars  Abroad  program  which 
provides  opportunities  for  U.S. 
educators  to  participate  in  short-term 
study  seminars  abroad  in  the  subject 
areas  of  the  social  sciences,  social 
studies  and  the  humanities. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Extension. 

Title:  Written  Request  for  Assistance 
or  Application  for  Client  Assistance 
Program. 

Frequency:  3-year  cycle  for  State 
Assurances  or  plan  for  CAP  formula 
grant. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 


Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  57. 

Burden  Hours:  9. 

Abstract:  This  document  is  used  by 
States  to  request  funds  to  establish  and 
carry  out  Client  Assistance  Programs 
(CAP).  CAP  is  mandated  by  the 
Rehabilitation  Act  of  1973,  as  amended, 
to  assist  vocational  rehabilitation  and 
client  applicants  in  their  relationships 
with  projects,  programs,  and  facilities 
authorized  by  the  Rehabilitation  Act  of 
1973,  as  amended. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement 
Title:  1999  National  Study  of 
Postsecondary  Faculty  (NSOPF— 99): 
List  Collection  Procedures  and 
Institution  Questionnaire. 

Frequency:  One  Time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  Burden  and  Recordkeeping: 

Responses:  1,550. 

Burden  Hours:  2,306. 

Abstract:  The  third  cycle  of  the 
NSOPF  is  being  conducted  in  response 
to  a  continuing  need  for  data  on  faculty 
and  instructors.  The  study  will  provide 
information  about  faculty  in 
postsecondary  institutions  which  is  key 
to  learning  about  the  quality  of 
education  and  research  in  these 
institutions.  This  study  will  expand  the 
information  about  faculty  and 
instructional  staff  in  two  ways — 
allowing  comparisons  to  be  made  over 
time  and  examining  critical  issues 
surrounding  faculty  that  have  developed 
since  the  first  two  studies.  This 
clearance  request  covers  field  test  and 
full  scale  activities  for  the  first  phase  of 
the  study — collection  of  lists  of  current 
faculty  and  instructors  from  sampled 
postsecondary  institutions  and  a 
questionnaire  to  be  filled  by  institution 
administrative  officials  to  provide 
information  about  the  context  of  the 
institution,  such  as  hiring  and 
promotion  practices,  policies  on 
benefits,  tenure,  workload  and  salary, 
etc.  A  second  clearance  request  will  be 
submitted  shortly  covering  the  faculty 
survey  materials. 

[PR  Doc.  97-18339  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  400(M)1-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.;  S4.129A  through  R] 

Rehabilitation  Training:  Rehabilitation 
Long-Term  Training  Notice  Inviting 
Applications  for  New  Awards  for  Fiscal 
Year (FY) 1998 

Purpose  of  Program:  The 
Rehabilitation  Long-Term  Training 
program  provides  financial  assistance 
for— 

(1)  Projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree  in  areas  of  personnel 
shortages  in  rehabilitation  as  identified 
by  the  Secretary; 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  award  of  a  certificate  in  areas 
of  personnel  shortages  in  rehabilitation 
as  identified  by  the  Secretary:  and 

(3)  Projects  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including  Indian 
Tribes  and  institutions  of  higher 
education,  are  eligible  for  assistance 
under  the  Rehabilitation  Long-Term 
Training  program. 

Deadline  for  Transmittal  of 
Applications:  Seplemher  12,  1997. 

Deadline  for  Intergovernmental 
Review:  November  11,  1997. 

Applications  Available:  July  15,  1397. 

Available  Funds:  $4,600,000, 

Estimated  Range  of  Awards:  $75,000 
to  $150,000. 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Number  of  Awards:  46. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Maximum  Award:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
the  amount  listed  in  the  Maximum 
Level  of  Awards  column  in  the 
following  chart  for  a  single  budget 
period  of  1 2  months.  The  Secretary 
rejects  and  does  not  consider  an 
application  that  proposes  a  budget 
exceeding  this  maximum  amount. 

Project  Period,  Maximum  Number  of 
Awards,  Maximum  Level  of  Awards, 
and  Absolute  Priorities:  The  Secretary  is 
conducting  a  single  competition  to 
select  a  total  of  46  awards  across  13 
priority  areas  identified  by  the 
Commissioner  of  the  Rehabilitation 
Services  Administration  as  areas  of 
personnel  shortages  related  to  the  public 
rehabilitation  program  (section  302fb)(l) 
of  the  Rehabilitation  Act  of  1973,  as 
amended).  The  project  p)eriod  and 
maximum  level  of  awards  to  be  made  in 
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each  priority  area  are  listed  in  the 
following  chart.  The  maximum  number 
of  awards  to  be  made  are  listed  in 
parentheses  following  each  priority 
area.  Applicants  must  submit  a  separate 


application  for  each  area  in  which  they 
are  interested.  Under  34  CFR  75.105 
(c)(3)  and  34  CFR  386.1.  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  one  of  the 


CFDA  No. 


84.129A3 
84.1 29  A8 
84  129A9 
84  129C3 
84.129  D4 
84.129E4 
84  129F4 
84.129H3 
84  129L4 
84.129N2 
84.129P4 

84  12904 
84.129R4 


Priority  area  (maximum  number  of  anwards  in  parentheses) 


following  priorities.  The  Secretary  funds 
under  this  competition  only 
applications  that  propose  to  provide 
training  in  one  of  the  following  areas  of 
personnel  shortages: 


Rehatwlitation  nursing  (1) ~ 

Rehabilitation  medicine  (5)  • — •• "• — ••• 

Prosthetics  and  orthotics  (3)  — — 

Rehabilitation  administration  (2)  ~...~ — ........ — — ~ .■•—•• 

Physical  therapy  (2)  

Rehabilitation  technology  (5)  — •— •• 

Vocational  evaluation  and  work  adjustment  (5)  

Rehabilitation  of  indrviduals  who  are  mentally  ill  (4)  

Undergraduate  education  m  the  rehabilitation  services  (6) 

Speech  pathology  and  audiology  (2) 

Specialized  personnel  tor  rehabilitation  of  individuals  who  are  Wind  or  have  vision 
impairment  (7). 

Rehabilitation  of  individuals  who  are  deaf  or  hard  of  hearing  (8)  

Job  development  and  job  placement  services  to  individuals  with  disabilities  (3)  


Project  penod 


Up  to  60  months 
UP  to  60  months 
UP  to  60  months 
UP  to  60  months 
UP  to  60  months 
UP  to  60  months 
UP  to  60  months 
UP  to  60  months 
UP  to  60  months 
UP  to  60  months 
UP  to  60  months 

UP  to  60  months 
UP  to  60  months 


Maximum 
level  of 
awards 


SI  00,000 
100,000 
150,000 
100.000 
100,000 
100,000 
100,000 
100,000 
75,000 
75,000 
100,000 

100,000 
100,000 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74.  75,  77,  79.  80.  81,  82, 
85,  and  86:  and  (b)  The  regulations  for 
this  program  in  34  CFR  Parts  385  and 
386. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  S.W.  (Room 
3317,  Switzer  Building),  Washington, 
D.C.  20202-2649:  or  call  (202)  205- 
8351.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday.  The  preferred 
method  for  requesting  information  is  to 
FAX  your  request  to  (202)  205-8717. 

For  Information  Contact:  Beverly 
Brightly,  U.S.  Department  of  Education, 
600  Independence  Avenue,  S.W.  (Room 
3327,  Switzer  Building),  Washington, 
DC.  20202-2649:  telephone  (202)  205- 
9561. 

For  information  on  a  specific  training 
priority,  please  contact  the  following: 
For  Rehabilitation  medicine  and 
Rehabilitation  nursing,  contact  Beverly 
Brightly,  U.S.  Department  of  Education. 
600  Independence  Avenue,  S.W.  (Room 
3327,  Switzer  Building)  Washington, 
DC.  20202-2649  Telephone  (202)  205- 
9561.  For  Rehabilitation  administration. 
Vocational  evaluation  and  work 
adjustment.  Undergraduate  education  in 
the  rehabilitation  services,  and  Job 
development  and  job  placement  services 
to  individuals  with  disabilities,  contact 
Beverly  Steburg,  U.S.  Department  of 
Education.  Region  IV,  61  Forsythe 
Street,  S.W.  (Room  18T91),  Atlanta, 


Georgia  30303.  Telephone  (404)  562- 
6336.  For  Physical  therapy  .prosthetics 
and  orthotics.  Rehabilitation 
technology.  Speech  pathology  and 
audiology.  Specialized  personnel  for 
rehabilitation  of  individuals  who  are 
blind  or  have  vision  impairments,  and 
Rehabilitation  of  individuals  who  are 
deaf  or  hard  of  hearing,  contact  Sylvia 
Johnson,  U.S.  Department  of  Education. 
600  Independence  Avenue,  S.W.  (Room 
3320,  Switzer  Building).  Washington, 
D.C.  20202-2649.  Telephone  (202)  205- 
9312.  For  Rehabilitation  of  individuals 
who  are  mentally  ill,  contact  Ellen 
Chesley,  U.S.  Department  of  Education, 
600  Independence  Avenue.  S.W.  (Room 
3320,  Switzer  Building),  Washington, 
D.C.  20202-2649.  Telephone  (202)  205- 
9481. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  applica'inn  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Program  Aathority:  29  U.S.C  774. 

Dated:  July  8.  1997. 
Inditb  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
|FR  Doc.  97-18376  Filed  7-11-97;  8:45  am) 

BtUJNO  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.  84.044  and  84.066] 

Talent  Search  and  Educational 
Opportunity  Centers  Programs  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  1998  and  Notice  of 
Tecfinical  Assistance  Workshops 

summary:  The  Secretary  invites 
applications  for  new  awards  for  FY  1998 
and  aiuiounces  technical  assistance 
workshops  for  the  Talent  Search 
Program  and  Educational  Opportunity 
Centers  Programs. 

DATES:  The  closing  date  for  transmitting 
applications  under  each  of  these 
competitions  is  listed  in  this  notice 
under  the  individual  announcement  for 
the  program.  The  dates,  time,  and  places 
for  the  workshops  are  listed  under  the 
section  entitled  "Technical  Assistance 
Workshops." 

ADDRESSES:  The  address  and  telephone 
number  for  obtaining  applications  or  for 
further  information  about  the  two 
programs  are  listed  in  this  notice  under 
the  individual  aimouncement  for  the 
programs. 

Individuals  who  use  a 
telecommunication  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  Eastern  time 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gC8.ed.gov);  or  on  the  World 
Wide  Web  (at  http://gC8.ed.gov). 
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However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

SUPPLEMENTARY  INFORMATION: 

Applicants  must  address  the  changes 
included  in  the  final  regulations 
published  in  the  Federal  Register  on 
November  5,  1993  for  the  Talent  Search 
Program  and  on  January  18,  1994  for  the 
Educational  Opportuunity  Centers 
Program.  In  general,  the  grantee 
selection  criteria  have  been  modified 
with  particular  emphasis  on  the  sections 
relevant  to  need,  plan  of  operation, 
evaluation  and  prior  experience.  The 
final  regulations  will  be  included  in  the 
application  package  made  available  by 
the  Department. 

Available  Funds  . 

The  Congress  has  not  yet  enacted  a 
fiscal  year  1998  appropriation  for  the 
Department  of  Education.  However,  the 
Department  is  publishing  this  notice  in 
order  to  give  potential  applicants 
adequate  time  to  prepare  applications. 
The  estimated  amount  of  funds 
available  for  this  program  is  based  on 
the  President's  1998  budget. 

Note:  Currently  funded  Talent  Search  and 
Educational  Opportunity  Centers  grantees 
with  five-year  awards  expiring  in  1999  must 
submit  an  application  during  this 
competition  to  be  considered  for  a  new 
award  under  the  fiscal  year  1998  funding 
cycle.  The  project  start  date  for  new  grants 
awarded  to  current  five-year  grantees  who  are 
successful  applicants  under  this  competition 
will  be  September  1,  1999. 

Application  Notices 

CFDA  No.  84.044— Talent  Search 
Program 

Purpose  of  Program:  The  Talent 
Search  Program  provides  grants  to 
enable  applicants  to  conduct  projects 
designed  to  (1)  Identify  qualified  youths 
who  are  low-income  and  potential  first- 
generation  college  students  and  to 
encourage  them  to  complete  high  school 
and  enroll  in  postsecondary  education; 
(2)  publicize  the  availability  of  student 
financial  assistance  at  the  postsecondary 
level;  and  (3)  encourage  persons  who 
have  not  completed  secondary  or 
postsecondary  education  to  re-enter 
these  programs. 

Eligible  Applicants:  Institutions  of 
higher  education,  public  and  private 
agencies  and  organizations, 
combinations  of  institutions,  agencies, 
and  organizations,  and,  in  exceptional 
cases,  secondary  schools  if  there  are  no 
other  applicants  capable  of  providing  a 
Talent  Search  or  Educational 
Opportunity  Centers  project  in  the 
proposed  tai^et  area. 


Deadline  for  Transmittal  of 
Applications:  October  31,  1997. 

Deadline  for  Intergovernmental 
Review:  December  31,  1997. 

Applications  Available:  August  1, 
1997. 

Estimated  Range  of  Awards: 
$190,000— $400,000. 

Estimated  Average  Size  of  Awards: 
$273,000. 

Estimated  Number  of  Awards:  347. 

Project  Period:  Up  to  60  months. 

Note:  The  Department  is  not  Ixjund  by  any 
of  the  estimates  in  this  notice. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  and 
86;  and  (b)  the  regulations  for  these 
programs  in  34  CFR  part  643. 

For  Applications  or  Information 
Contact:  Clinton  Black,  Federal  TRIO 
Programs,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  The  Portals  Building,  Suite  600  D, 
Washington,  DC  20202-5249. 
Telephone:  (202)  708-4804  or  by 
Internet  to  TRIO@ed.gov  or 
Clinton Black@ed  .go  v . 

Program  Authority:  20  U.S.C.  10708-11 
and  1070a. 

CFDA  No.  64.066— Educational 
Opportunity  Centers  Program 

Purpose  of  Program:  The  Educational 
Opportunity  Centers  Program  provides 
grants  to  conduct  projects  designed  to 
(1)  provide  info;  mation  regarding 
financial  and  academic  assistance 
available  for  individuals  who  desire  to 
pursue  a  program  of  postsecondary 
education,  and  (2)  assist  individuals 
applying  for  admission  to  institutions 
that  offer  programs  of  postsecondary 
education. 

Eligible  Applicants:  Institutions  of 
higher  education,  public  and  private 
agencies  and  organizations, 
combinations  of  institutions,  agencies, 
and  organizations,  and,  in  exceptional 
cases,  secondary  schools  if  there  are  no 
other  applicants  capable  of  providing  a 
Talent  Search  or  Educational 
Opportunity  Centers  project  in  the 
proposed  target  areas. 

Deadline  for  Transmittal  of 
Applications:  September  30,  1997. 

Deadline  for  Intergovernmental 
Review:  November  30,  1997. 

Applications  Available:  August  1, 
1997. 

Estimated  Range  of  Awards: 
$190,000-$450,000. 

Estimated  Average  Size  of  Awards: 
$357,000. 

Estimated  Number  of  Awards:  81. 

Note:  The  Department  is  not  bound  by  any 
of  the  estimates  in  this  notice. 


Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85.  and 
86;  and  (b)  the  regulations  for  these 
programs  in  34  CFR  part  644. 

For  Applications  or  Information 
Contact:  Margaret  A.  Wingfield.  Federal 
TRIO  Programs,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  The  Portals  Building,  Suite  600  D, 
Washington,  DC  20202-5249. 
Telephone:  (202)  708-4804  or  by 
Internet  to  TR10@ed.gov  or 
Margaret_Wingfield@ed.gov. 

Program  Anthority:  20  U.S.C.  1070a-ll 
and  1070a, 

Technical  Assistance  Workshops 

The  Department  of  Education  will 
conduct  10  technical  assistance 
workshops  for  the  Talent  Search  and 
Educational  Opportunity  Centers 
Programs.  At  these  workshops. 
Department  of  Education  staff  will  assist 
prospective  applicants  in  developing 
proposals  and  will  provide  budget 
information  regarding  these  programs. 
The  technical  assistance  workshops  will 
be  held  as  follows; 

University  of  Texas  at  Arlington,  Room 
100 — Nedderman  Hall.  415  S.  West, 
Arlington,  Texas  76010,  Contact; 
Becky  Valentich,  (817)  272-2506— 
August  5.  1997,  9:00  a.m.-4:00  p.m. 
University  of  Chicago,  Ida  Noyes  Hall, 
i:?17  E.'59th  Street,  Chicago,  Illinois 
60637,  Contact:  Terhonda  Palacios, 
(773)  702-8288— August  5.  1997.  9:00 
a.m.-4:00  p.m. 
Community  College  of  Denver.  Auraria 
Campus,  1200  Larimer  Street,  North 
Classroom  Bldg.,  Rm.  1130-A, 
Denver.  Colorado  80204.  Contact; 
Florence  Lavato  (303)  629-9226 — 
August  7,  1997,  9:00  a.m. -4:00  p.m. 
Morris  Brown  College,  Atlanta 
University  Center.  Robert  W. 
Woodruff'  Library,  Exhibition  Hall — 
Upper  Level,  111  James  P.  Brawley 
Dr.,  S.W.,  Atlanta,  Georgia  30314. 
Contact:  Marvin  King  (404)  220- 
0384-August  7.  1997,  9:00  a.m. -4:00 
p.m. 
San  Diego  State  University,  5200 
Campanile  Drive,  Student  Services 
Bldg.,  Room  1500.  San  Diego. 
California  92182,  Contact:  Maxine 
Haun  (619)  594-1683— August  12. 
1997,  9:00  a.m. -4:00  p.m. 
University  of  Massachusetts,  Media 
Auditorium.  Upper  Level,  Healy 
Library,  100  Morrissey  Blvd., 
Dorchester,  MA  02125-3393,  Contact: 
Bill  Pollard  (617)  287-7390— August 
12, 1997,  9:00  a.m.^:00  p.m. 
Portland  State  University,  South 
Memorial  Center,  Rooms  294  &  296. 
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1825  S.W.  Broadway.  Portland,  OR 
97207,  Contact:  Cora  Grey  (503)  725- 
4458 — August  14.  1997,  9:00  a.m- 
4:00  p.m. 

University  of  Puerto  Rico  Rio  Piedras, 
Faculty  of  General  Studies, 
Amphitheater  #5.  Barbosa  Avenue. 
San  Juan.  PR  00931-3323.  Contact: 
Evelyn  Rivera.  (787)  764-8063— 
August  14,  1997,  9:00  a.m.-4:00  p.m. 

John  Jay  College.  445  West  59th  Street, 
Room  1311N,  New  York.  NY  10019, 
Contact:  Karen  K.  Texeira-Delucca 
(212)  237-8280  or  Josefma  Couture 
(212)  237-8275— August  14,  1997, 
9:00  a.m-4:00  p.m. 

Washington,  DC,  Auditorium,  Regional 
Office  Building  3.  7th  &  D  Streets, 
S.W  ,  Washington.  DC  20202.  Contact: 
Federal  TRIO  Programs  Staff  (202) 
708-4804— August  19,  1997.  9:00 
a.m. -4:00  p.m. 

Dated:  July  7,  1997. 
David  A.  Longanecker, 
Assistant  Secretary  for  Postsecondary 
Education. 
(FR  Doc.  97-18417  Filed  7-11-97;  8:45  am] 

BIUJNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Secretary  of  Energy  Advisory  Board; 
Notice  of  Open  Meeting 

agency:  Department  of  Energy. 

SUMMARY:  Consistent  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463.  86 
Stat.  770).  notice  is  hereby  given  of  the 
following  advisory  committee  meeting: 
Name:  Secretary  of  Energy  Advisory 
Board — Electric  System  Reliability  Task 
Force. 

DATES  AND  TIMES:  Wednesday.  July  23. 
1997,  1:00  pm-5:00  pm  and  Thursday, 
)uly  24,  1997.  8:30  am-ll:30  am. 
ADDRESSES:  Bechtel  Corporation. 
Hoteling  Suites,  Second  Floor,  50  Beale 
Street,  San  Francisco.  California. 
FOR  FURTHER  INFORMATKDN  CONTACT: 
Richard  C.  Burrow,  Secretary  of  Energy 
Advisory  Board  (AB-1),  United  States 
Department  of  Energy,  1000 
Independence  Avenue,  SW. 
Washington.  DC  20585.  (202)  586-1709 
or  (202)  586-6279  (fax). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  electric  power  industry  is  in  the 
midst  of  a  complex  transition  to 
competition,  which  will  induce  many 
far-reaching  changes  in  the  structure  of 
the  industry  and  the  institutions  which 
regulate  it.  This  transition  raises  many 
reliability  issues,  as  new  entities  emerge 


in  the  power  markets  and  as  generation 
becomes  less  integrated  with 
transmission. 

Purpose  of  the  Task  Force 

The  purpose  of  the  Electric  System 
Reliability  Task  Force  is  to  provide 
advice  and  recommendations  to  the 
Secretary  of  Energy  Advisory  Board 
regarding  the  critical  institutional, 
technical,  and  policy  issues  that  need  to 
be  addressed  in  order  to  maintain  the 
reliability  of  the  nation's  bulk  electric 
system  in  the  context  of  a  more 
competitive  industry. 

Tentative  Agenda 

Wednesday,  July  23.  1997 

1 :00-1 :30  pm — Opening  Remarks  & 

Introductions;  Philip  Sharp,  ESR  Task 

Force  Chairman. 
1:30-2:45  pm — Working  Session: 

Review  of  the  Draft  ESR  Task  Force 

Interim  Report. 
2:45-3:00  pm — Break. 
3:00-4:30  pm — Working  Session: 

Review  of  the  Draft  ESR  Task  Force 

Interim  Report. 
4:30-5:00  pm — Public  Comment  Period. 
5:00  pm — Adjourn. 

Thursday  July  24.  1997 

8:30-8:45  am — Opening  Remarks  & 
Summary  of  Agreements;  Philip 
Sharp,  ESR  Task  Force  Chairman. 

8:45-10:00  am — Working  Session:  Final 
Review  of  the  ESR  Task  Force  Interim 
Report. 

10:00-10:15  am— Break. 

10:15-11:00  am — Discussion:  Next 
Steps — Approach  to  Addressing  & 
Resolving  the  Remaining  Task  Force 
Issues. 

11:00-11:30  am — Public  Comment 
Period. 

11:30  am — Adjourn. 
This  tentative  agenda  is  subject  to 

change.  The  final  agenda  will  be 

available  at  the  meeting. 

Public  Participation 

The  Chairman  of  the  Task  Force  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  During  its  meeting  in  San 
Francisco.  California  the  Task  Force 
welcomes  public  comment.  Members  of 
the  public  will  be  heard  in  the  order  in 
which  they  sign  up  at  the  beginning  of 
the  meeting.  The  Task  Force  will  make 
every  effort  to  hear  the  views  of  all 
interested  parties.  Written  comments 
may  be  submitted  to  Skila  Harris. 
Executive  Director.  Secretary  of  Energy 
Advisory  Beard.  AB-1.  U.S.  Department 
of  Energy,  1000  Independence  Avenue. 
SW.  Washington.  EXI  20585.  This  notice 


is  being  published  less  than  15  days 
before  the  date  of  the  meeting  due  to 
programmatic  issues  that  had  to  be 
resolved  prior  to  publication. 

Minutes 

Minutes  and  a  transcript  of  the 
meeting  will  be  available  for  public 
review  and  copying  approximately  30 
days  following  the  meeting  at  the 
Freedom  of  Information  Public  Reading 
Room,  lE-190  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC,  between  9:00  am  and 
4:00  pm,  Monday  through  Friday  except 
Federal  holidays.  Information  on  the 
Electric  System  Reliability  Task  Force 
may  also  be  found  at  the  Secretary  of    ' 
Energy  Advisory  Board's  web  site, 
located  at  http:// 
vml.hqadmin.doe.gov:80/seab/. 

Issued  at  Washington,  DC,  on  July  9,  1997. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 
(FR  Doc.  97-18375  Filed  7-11-97;  8:45  am) 

BILUNG  CODE  M5<M)1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management;  OCRWM  Spent  Nuclear 
Fuel  Transportation  Workshops 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management,  Department  of 

Energy. 

ACTION:  Notice  of  public  workshops. 

SUMMARY:  The  Office  of  Civilian 
Radioactive  Waste  Management  will 
hold  two  public  workshops  in  August 
1997  to  discuss  issues  related  to  the 
transportation  of  spent  nuclear  fuel  and 
high-level  radioactive  waste  under  the 
Nuclear  Waste  Policy  Act  (NWPA). 
These  discussions  will  assist  the 
Department  of  Energy  in  developing 
policy  related  to  transportation 
activities  and  implementing  a 
transportation  program  that  provides  for 
safe,  uninterrupted  and  uneventful 
shipment  of  spent  nuclear  fuel  and 
high-level  radioactive  waste. 

DATES  and  ADDRESSES: 

August  7,  1997,  1:00  p.m.-5:00  p.m., 

Dallas.  TX 
August  8,  1997,  8:00  a.m.-3:00  p.m.. 

Dallas.  TX 
August  12,  1997,  1:00  p.m.-5:00  p.m., 

Reston,  VA 
August  13,  1997.  8:00  a.m.-3:00  p.m., 

Reston,  VA 

To  Pre-Register.  If  you  are  interested 
in  attending  either  of  these  workshops, 
please  reply  for  the  Dallas  workshop  by 
July  21,  1997,  and  for  the  Reston 
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workshop  by  July  28,  1997.  Please 
provide  your  name,  organization, 
address,  phone  number  and  the  specific 
workshop  (Dallas  or  Reston)  you  plan  to 
attend  to:  Sharon  J.  Long,  Waste 
Acceptance  and  Transportation 
Division,  Office  of  Civilian  Radioactive 
Waste  Management  (RW-44),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  S.W.. 
Washington,  DC  20585.  Telephone; 
(202)  586-5263.  Fax:  (202)  586-9764.  E- 
Mail:  Sharon  J.  Long@rw.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  J.  Long  (202)-586-5263. 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  mandated  under  the 
Nuclear  Waste  Policy  Act  of  1982,  as 
amended  (the  Act),  to  provide  for  the 
safe  management,  including 
transportation,  and  permanent  disposal 
of  our  Nation's  spent  nuclear  fuel  and 
high-level  radioactive  waste.  The  Act 
created  the  Office  of  Civilian 
Radioactive  Waste  (OCRWM)  within  the 
Department  to  implement  this  mandate. 
These  worksh^re  will  provide  a  forum 
for  interested  parties  to  discuss  issues 
and  concerns  related  to  NWPA 
transportation  activities.  There  will  be 
two  separate  facilitated  workshops.  On 
the  second  day  of  each  workshop, 
individuals  from  each  session  will 
report  back  to  the  group  in  the  closing 
plenary  session.  An  opportunity  will  be 
provided  for  public  comments. 

A  block  of  hotel  rooms  has  been 
reserved  in  Dallas  and  in  Reston.  Please 
contact  the  hotels  directly  for 
reservations:  The  GRAND  Kempinski 
Dallas  (972)  386-6000  (cut-off  date  for 
reservations  is  July  18)  and  Hyatt 
Regency  at  Reston  Town  Center  (703) 
709-1234  (cut-off  date  for  reservations 
is  July  25). 

Airport  shuttles  to  hotels  are 
available.  In  Dallas,  transportation  to  the 
hotel  is  available  via  SuperShuttle  at  a 
cost  of  $12-13  one  way — advance 
reservations  are  required — (800)  256- 
3826.  In  Reston,  a  complimentary  Hyatt 
shuttle  bus  nms  between  Dulles  airport 
and  the  hotel. 

Issued  in  Washington,  DC,  on  July  8, 1997. 
Ronald  A.  Mllnet, 

Acting  Director.  Office  of  Civilian  Radioactive 
Waste  Management. 

[FR  Doc.  97-18374  Filed  7-11-97;  8:45  am] 
BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[FERC  Form-SSO] 

Proposed  Infornrtation  Collection  and 
Request  for  Comments 

Julys,  1997 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  request  submitted  for 

review  to  the  Office  of  Management  and 

Budget. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  No.  104-13).  Any  interested 
person  may  file  comments  on  the 
collection  of  information  directly  with 
OMB  and  should  address  a  copy  of 
these  comments  to  the  Commission,  as 
explained  below.  The  Commission 
received  comments  from  two  entities  in 
response  to  an  earlier  Federal  Register 
notice  of  March  13,  1997  (62  FR  11852) 
and  has  replied  to  these  comments  in  its 
submission  to  OMB. 
DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice. 
ADDRESSES:  Addrss  comments  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Federal  Energy 
Regulatory  Commission  Desk  Officer, 
726  Jackson  Place  N.W.,  Washington, 
D.C.  20503.  A  copy  of  the  comments 
should  also  be  sent  to  the  Federal 
Energy  Regulatory  Commission, 
Division  of  Information  Services. 
Attention:  Mr.  Michael  Miller.  888  First 
Street,  N.E.  Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)  208-1415,  by  fax  at 
(202)  273-0873,  and  by  e-mail  at 
mmiller@ferc.fed.us. 

SUPPLEMENTARY  INFORMATION: 

Description:  The  energy  information 
collection  submitted  to  OMB  for  review 
contains: 

1.  Collection  of  Information:  FERC 
Form  No.  580.  "Interrogatory  on  Fuel 
and  Energy  Purchase  Practices,  Docket 
No.  IN79-6" 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0137.  The 
Commission  is  now  requesting  that 
OMB  approve  a  three  year  extension  of 
these  mandatory  collection 
requirements. 


4  Necessity  of  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
statutory  provisions  of  the  Federal 
Power  Act  (FPA).  The  FPA  was 
amended  by  the  Public  Utility 
Regulatory'  Policies  Act  (PL.  95-617)  to 
require  the  Commission  to  review  "not 
less  frequently  than  every  two  (2)  years 
*   *   *  of  practices  *   *   *  to  ensure 
efficient  use  of  resources  (including 
economical  purchase  and  use  of  fuel 
and  electric  energ\')  *   *   *  ".  The 
information  is  used  to:  (1)  evaluate  fuel 
costs  in  individual  rate  filings;  (2) 
review  fuel  costs  passed  through 
automatic  fuel  adjustment  clauses,  as 
determined  during  periodic  compliance 
audits  of  utility  books  and  records;  and 
(3)  to  initiate  Commission  action  under 
Section  205(f)(3)  of  the  FPA.  The 
Commission's  regulations  require  that  a 
determination  be  made  that  wholesale 
rates  are  just  and  reasonable.  Tc  make 
this  determination,  it  is  necessary  to 
investigate  an  analyze  the  differ  nt 
types  of  costs  incurred  in  providing 
electric  service.  One  such  expense  is 
fuel  costs,  which  accounts  for  nearly 
two-thirds  of  the  electric  utility's  total 
operating  costs. 

To  allay  its  concern  that  utilities  lack 
incentives  to  minimize  fuel  costs. 
Congress  directed  the  Commission  to 
review  utility  fuel  and  energy  purchase 
practices  to  insure  that  fuel  costs  are 
reasonable.  To  properly  assess  the 
effectiveness  of  utility  fuel  procurement 
programs  it  is  necessary  to  address  a 
wide  range  of  issues  that  directly  impact 
fuel  expenses. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  150 
respondents. 

6.  Estimated  Burden:  6,031  total 
burden  Hours  (12,061  every  two  years), 
129  respondents.  64.5  responses 
annually  (129  responses  every  two 
years).  93.5  hours  per  response 
(average). 

Statutory  Authority:  Sections  205(f)  of  the 
Federal  Power  Act,  as  amended  by  Section 
208  of  the  Public  Utility  Regulatory  Policies 
Act.  (49  Stat.  851;  16  U.S.C.  824d). 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
|FR  Doc.  97-18301  Filed  7-11-97;  8:45  am) 

BILUNG  CODE  S717-01-M 
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DEPART*flENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Mo.  RP97-5-007] 

Algonquin  Gas  Transmission 
Company;  h4otice  of  Compliance  Filing 

July  8. 1997. 

Take  notice  that  on  July  1,  1997. 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets  to  become  effective  August 
1. 1997: 

Third  Revised  Sheet  No.  604 
Second  Revised  Sheet  No.  633 
Fourth  Revised  Sheet  No.  709 
First  Revised  Sheet  No.  709A 
Fifth  Revised  Sheet  No.  710 
Second  Revised  Sheet  No.  714 

Algonquin  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  order  issued  June  16, 
1997  in  Docket  No.  RP97-5-O06  which 
required  Algonquin  to  file  tariff  sheets 
to  incorporate  GISB  Business  Practice 
Standard  4.3.6  not  less  than  30  days  in 
advance  of  the  required  effective  date  of 
August  1, 1997. 

Algonquin  states  that  the  tariff  sheets 
listed  above  implement  Standard  4.3.6. 
to  be  effective  August  1,  1997. 

Algonquin  states  that  copies  of  the 
filing  were  served  on  all  affected  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  arc  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18324  Filed  7-11-97;  8:45  am] 

BILUNQ  COO€  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-232-000] 

Amoco  Production  Co.  and  Amoco 
Energy  Trading  Co.  v.  Natural  Gas 
Pipeline  Co.  of  America;  Notice  of 
Filing  of  Staff  Audit  Report  and 
Establishing  Comment  Dates 

July  8, 1997. 

Take  notice  that  on  July  8,  1997, 
Commission  Staff  (Staff)  filed  its  audit 
report,  in  the  above-docketed 
proceeding.  Staff  filed  its  report 
pursuant  to  the  Commission's  Order 
Establishing  Procedures  (Order)  issued 
March  25,  1997,  78  FERC  1  61,313 
(1997).  In  the  March  25,  1997  Order,  the 
Commission  directed  Staff  to  conduct 
an  audit  of  the  records,  procedures,  and 
practices  related  to  the  allocation  of 
capacity  on  Natural  Gas  Pipeline 
Company  of  America's  system, 
including  requests  for  service  and 
contracting  for  capacity,  for  the  period 
from  January  1, 1995,  to  the  present,  and 
to  report  its  findings. 

Any  party  wishing  to  file  comments 
may  file  initial  comments  on  Staffs 
audit  report  on  or  before  July  28,  1997. 
Reply  comments  shall  be  filed  on  or 
before  August  7,  1997. 

By  direction  of  the  Coounission. 
Linwood  A.  Wataon.  Jr., 
Acting  Secrttary. 

[FR  Doc.  97-18377  Filed  7-11-97;  8:45  am] 
BIUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-171-007] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

July  8, 1997. 

Take  notice  that,  on  July  1,  1997,  ANR 
Pipeline  Company  (ANR)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  tariff 
sheet  No.  162B.1  in  compliance  with 
Order  No.  587-C,  and  a  Commission 
June  26,  1997  order. 

ANR  states  that  this  tariff  sheet  is 
being  filed  to  comply  with  the 
requirement  that  ANR  implement,  thirty 
days  before  August  1,  1997,  GISB 
Standard  No.  4.3.6.  That  standard 
requires  the  establishment  by  pipelines 
of  a  home  page  accessible  on  the 
Internet's  World  Wide  Web. 

ANR  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 


customers  and  state  regulator 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commissions  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  97-18312  Filed  7-11-97;  8:45  am] 
BtUJNO  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Reguia|gry 
Commission 

[Docket  No.  RP97-1 10-004] 

Black  Mariin  Pipeline  Company;  Notice 
of  Compliance  Filing 

July  8. 1997. 

Take  notice  that  on  July  1,  1997,  Black 
Mariin  Pipeline  Company  (Black 
Mariin)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets: 

First  Revised  Sheet  No.  201A 
Third  Revised  Sheet  No.  221 

Black  Mariin  states  that  on  April  29. 
1997.  in  Docket  No.  RP97-110-002, 
Black  Mariin  submitted  pro  forma 
changes  to  the  General  Terms  and 
Conditions  of  its  Tariff  (April  29  Filing) 
in  compliance  with  the  requirements  of 
Order  No.  587-C;  issued  March  4,  1997 
in  Docket  No.  RM96-1-O04.  The  April 
29,  filing  included  pro  forma  tariff 
changes  to  implement  Gas  Industry 
Standards  Board  standards  to  become 
effective  August  1,  1997,  relating  to 
Black  Martin's  Internet  web  page,  as 
well  as  tariff  changes  relating  to  revised 
and  new  business  standards  to  become 
effective  November  1,  1997.  The  April 
29.  filing  also  included  an  alternate 
version  of  Sheet  No.  201 A  which  did 
not  incorporate  specific  data 
dictionaries  into  Black  Marlin's  Tariff. 
The  pro  forma  tariff  changes,  with  the 
exception  of  the  changes  reflected  on 
the  alternate  tariff  sheet,  were  approved 
by  Letter  Order  dated  June  13,  1997 
(June  13  Order). 
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Black  Mariin  states  that  the  instant 
filing  is  submitted  in  compliance  with 
the  June  13,  Order  to  implement  the 
corresponding  final  tariff  sheets  to 
become  effective  August  1,  1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

[FR  Doc.  97-18306  Filed  7-11-97;  8:45  am) 
BIUJNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-62-002  and  RP97-52- 
003] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

July  8,  1997. 

"Take  notice  that  on  July  1,  1997. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  made  its  filing  in 
compliance  with  the  Commission's  June 
16,  1997,  Order  On  Rehearing  and 
Compliance  Filing  in  the  referenced 
proceeding.  See  Columbia  Gulf 
Transmission  Co.,  79  FERC  1  61,351 
(1996)  (the  June  16  Order).  The  June  16 
Order,  among  other  items  addressed, 
required  Columbia  Gulf  to  file  the 
reconciliation  required  by  18  CFR 
Section  154.312(j)(2)(ii)(B),  which 
requires  the  pipeline  to  provide  a 
reconciliation  of  the  base  period 
revenues  and  billing  determinants  and 
the  revenues  and  billing  determinants 
for  the  base  period  as  adjusted. 
Columbia  Gulf  is  filing  the  required 
reconciliation. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  each  of  the 
parties  set  forth  on  the  official  service 
list  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Enecgy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 


Practice  and  Procedure.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings.  A 
copy  of  Columbia  Gulfs  filing  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection  in  the 
Commission's  Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18302  Filed  7-11-97;  8:45  am] 
BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-58-005] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

Julys.  1997. 

Take  notice  that  on  July  1,  1997,  East 
Tennessee  Natural  Gas  Company  (East 
Tennessee),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  revised 
tariff  sheets: 

Second  Revised  Sheet  No.  169 
2nd  Rev.  1st  Revised  Sheet  No.  176 

East  Tennessee  states  that  the  tariff 
sheets  implement  the  Gas  Industry 
Standards  Board's  (GISB)  Internet  Web 
page  standards  in  accordance  with  the 
June  19,  1997  LetterOrder  of  the  Office 
of  Pipeline  Regulation  in  the  above- 
referenced  docket.  In  accordance  with 
the  June  19  Letter  Order,  East  Tennessee 
requests  an  effective  date  of  August  1 , 
1997. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  this  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  available  for  public 
inspection  in  the  Pubic  Reference  Room. 
Linwood  A.  Watsim,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18303  Filed  7-11-97;  8:45  am) 
MJJNQ  COOE  1717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-451 4-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  8.  1997 

Take  notice  that  on  July  2,  1997, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  the  following  tariff  sheet,  with  an 
effective  date  of  March  1,  1997: 

Fourth  Revised  Sheet  No.  189 

FGT  states  that  the  instant  filing  is 
being  made  to  incorporate  tariff  changes 
which  have  been  previously  accepted  by 
the  Commission  but  which,  because  of 
an  inadvertent  omission  by  FGT  in  a 
subsequent  filing,  are  not  reflected  in 
the  currently  effective  tariff  sheet. 

FGT  states  that  on  August  30.  1996,  in 
Docket  No.  RP96-366-000,  FGT  filed 
revised  tariff  sheets  including  Third 
Revised  Sheet  No.  189  superseding 
Second  Revised  Sheet  No.  189.  By  Order 
issued  September  30,  1996  the 
Commission  accepted  the  revised  tariff 
sheets  including  Third  Revised  Sheet 
No.  189  for  filing  and  suspended  them 
to  become  effective  March  1.  1997. 

Subsequently,  on  October  16,  1996  in 
Docket  No.  RP96-380-001 .  FGT  filed 
and  the  Commission  approved  by  Order 
issued  November  7,  1996.  Substitute 
First  Revised  Second  Revised  Sheet  No. 
189  superseding  Second  Revised  Sheet 
No.  189.  which  included  the  tariff 
revisions  contained  herein. 

On  Februarv  27.  1997,  in  Docket  No. 
RP96-366-004.  FGT  filed  third  Revised 
Sheet  No.  189  superseding  Second 
Revised  Sheet  No.  189.  In  the  February 
27  filing.  FGT  inadvertently  made 
redlined  changes  from  Second  Revised 
Sheet  No.  189  rather  than  the  previously 
approved  Substitute  First  Revised 
Second  Revised  Sheet  No.  189.  In  the 
instant  filing,  Fourth  Revised  Sheet  No. 
189  is  being  filed  to  incorporate  the 
provisions  of  Substitute  First  Revised 
Second  Revised  sheet  No.  189,  which 
had  been  accepted  by  the  Commission's 
November  7.  1996  Order. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Sections 
385.211  and  385.214  of  the 
Conunission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  Section 
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154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  axe 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Walaon,  )r. 
Acting  Secretary. 
[FR  Doc  97-18313  Filed  7-11-97;  8:45  am] 

BUXMG  CX»E  «716-01-M 

DEPARTKIENT  OF  ENERGY 

Federal  Energy  Regulation 
Commission 

pocket  No.  RP07-21-006] 

Florida  Gas  Transmission  Company; 
Hotice  of  Compliance  Filing 

July  8.  1997. 

Take  notice  that  on  July  1. 1997. 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Third  Revised  Volume 
No.  1,  the  following  tariff  sheets: 

Fourth  Revised  Sheet  No.  102B 
First  Revised  Sheet  No   114 

FGT  states  that  on  April  29,  1997,  in 
Docket  No.  RP97-2 1-004.  FGT 
submitted  pro  forma  changes  to  the 
General  Terms  and  Conditions  of  its 
Tariff  (April  29  Filing)  in  compliance 
with  the  requirements  of  Order  No.  587- 
C  issued  March  4,  1997  in  Docket  No. 
RM96-1-O04.  The  April  29  Filing 
included  pro  forma  tariff  changes  to 
implement  Gas  Industry  Standards 
Board  standards  to  become  effective 
August  1.  1997  relating  to  FGT's 
Internet  web  page,  as  well  as  tariff 
changes  relating  to  revised  and  new 
business  standards  to  become  effective 
November  1.  1997.  The  April  29  Filing 
also  included  an  alternate  version  of 
Sheet  No.  102B  which  did  not 
incorporate  specific  data  dictionaries 
into  FGT's  Tariff.  The  pro  forma  tariff 
changes,  with  the  exception  of  the 
changes  reflected  on  the  alternate  tariff 
sheet,  were  approved  by  Letter  Order 
dated  June  16.  1997  Qune  16  Order). 

FGT  states  that  the  instant  filing  is 
submitted  in  compliance  with  the  June 
16  Order  to  implement  the 
corresponding  final  tariff  sheets  to 
become  effective  August  1.  1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulation  Commission, 
888  First  Street,  NE,  Washington,  DC, 
20426,  in  accordance  with  Sections 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-18350  Filed  7-11-96;  8:45  am] 
■LUNQ  oooE  anr-oi-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-161-007  and  RP97-329- 
004] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Chwiges  in 
FERC  Gas  Tariff 

July  8,  1997. 

Take  notice  that  on  July  2,  1997, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  August  1,  1997: 

Second  Revised  Sheet  No.  64 
Fourth  Revised  Sheet  No.  76 
Second  Revised  Sheet  No.  120 

Iroquois  states  that  these  sheets  were 
submitted  in  compliance  with  the 
provisions  of  the  Commission's  May  19, 
1997,  Order  Accepting  and  Rejecting 
Tariff  Sheets,  Subject  to  Conditions,  and 
Denying  Rehearing,  79  FERC  ^  61,196 
(May  19,  1997)  (Order).  In  its  Order,  the 
Commission  granted  Iroquois  an 
extension  of  the  implementation  date 
for  certain  GISB  standards  and  required 
Iroquois  to  implement  those  standards 
effective  August  1,  1997.  The  tariff 
sheets  included  herewith  reflect  the 
inclusion  of  the  GISB  Standards  the 
Commission  required  Iroquois  to  make 
effective  as  of  August  1 ,  1997. 

Iroquois  also  states  that  copies  of  this 
filing  were  served  upon  all  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE..  Washington,  DC 
20426,  in  accordance  with  18  CFR 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  Commission's  Regulations. 
Protests  will  be  considered  by  the 


Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Wataon,  )r.. 
Acting  Secretary. 

(FR  Doc.  97-18311  Filed  7-11-97;  8:45  am) 
BILLING  CODE  6717-M-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP97-416-000] 

MIGC,  Inc.;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  8.  1997. 

Take  notice  that  on  July  2, 1997, 
MIGC  Inc.  (MIGC),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  certain  tariff  sheets  with 
a  proposed  effective  date  of  August  1, 
1997. 

MIGC  states  that  the  purpose  of  the 
filing  is  to  make  the  following  revisions 
to  its  tariff:  revise  and  update  the 
imbalance  procedures  and  penalties; 
revise  and  update  the  fuel  and 
unaccounted  for  loss  reimbiuxement 
(F&U)  provisions  and  move  such 
provisions  from  Rate  Schedules  ITS-1 
and  FTS-1  into  the  Transportation 
General  Terms  and  Conditions,  as    ' 
required  by  Commission  Regulations; 
add  provisions  to  govern  the 
construction  of  new  receipt  or  delivery 
facilities:  and  make  several  minor 
housekeeping  changes. 

MIGC  also  states  that  it  is  requesting 
authorization  herein  to  purchase  or  sell 
gas  as  necessary  for  system  operations. 

MIGC  states  that  copies  of  its  filing 
are  being  mailed  to  its  jiuisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  Vast  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve^to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18314  Filed  7-11-97;  8:45  am] 

BILLING  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP97-155-005  and  RP97-361- 
002] 

Mobile  Bay  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  8.  1997. 

Take  notice  that  on  July  2.  1997, 
Mobile  Bay  Pipeline  Company  (Mobile 
Bay)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  June  1,  1997: 

Third  Revised  Sheet  No.  158 
Third  Revised  Sheet  No.  237 

Mobile  Bay  states  that  this  filing 
reflects  miscellaneous,  non-substantive 
tariff  revisions  to  combine  tariff 
provisions  previously  accepted  by  the 
Commission  in  two  separate 
proceedings. 

Mobile  Bay  also  states  that  a  copy  of 
this  filing  has  been  served  upon  all 
affected  customers,  state  commissions, 
and  other  interested  parties. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  l^.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  by  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18309  Filed  7-11-97;  8:45  ami 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-64-0081 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Compliance  Filing 

July  8,  1997. 

Take  notice  that  on  July  2,  1997. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Sixth 
Revised  Volume  No.  1,  Second 
Substitute  Second  Revised  Sheet  No. 
278,  to  be  effective  May  1.  1997. 

Natural  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  order  issued  June  30, 
1997,  in  Docket  No.  RP97-64-001. 

Natural  requested  waiver  of  the 
Commission's  Regulations  to  the  extent 
necessary  to  permit  the  tendered  tariff 
sheet  to  become  effective  on  May  1, 
1997. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  regulatory  agencies,  and 
all  parties  set  out  on  the  official  service 
list  at  Docket  No.  RP97-64. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-18304  Filed  7-ll-«7:  8:45  am) 
BILUNQ  COOE  6717-01-11 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  RP9e-2000-023] 

NorAm  Gas  Transmission  Company, 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  8.  1997. 

Take  notice  that  on  July  1,  1997, 
NorAm  Gas  Transmission  Company 
(NGT)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Fourth  Revised 


Volume  No.  1,  the  following  revised 
tariff  sheets  to  be  effective  July  1,  1997: 

Fifteenth  Revised  Sheet  No.  7 
Original  Sheet  no.  7M 

NGT  states  that  these  tariff  sheets  are 
filed  herewith  to  reflect  specific 
negotiated  rate  transactions  for  the 
month  of  July  1997. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211).  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18322  Filed  7-11-97;  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP93-20e-015  and  RP96-347- 
005] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

Julys.  1997 

"Take  notice  that  on  July  1,  1997, 
Northern  Natural  Gas  Cmpany 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets: 

Third  Revised  Sheet  No.  201 
2nd  Substitute  Original  Sheet  No.  263D 
First  Revised  Sheet  No.  303 
Original  Sheet  No.  304 

Northern  states  that  the  instant  filing 
is  made  in  compliance  with  the 
Commission's  Order  issued  July  16, 
1997  in  Docket  Nos.  RP93-206-014  and 
RP96-34  7-004  addressing  the  Carlton 
Settlement. 

Norther  states  that  copies  of  the  filing 
were  served  upon  Northern's  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator)-  Commission, 
888  First  Street,  N.E..  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  in  accordance  with 
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Section  154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  maJce  protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  .\.  Watson,  |r.. 
Acting  Secretary 
|FR  Doc.  97-18321  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9e-347-0061 

Northern  Natural  Gas  Company;  Notice 
of  Filing 

July  8.  1997. 

Take  notice  that  on  July  1,  1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  Schedule 
No.  1  as  part  of  the  Carlton  Stipulation 
and  Agreement  of  Settlement  filed  in 
Docket  No.  RP96-347. 

On  )uly  1,  1997,  pursuant  to  the 
Carlton  Stipulation  and  Agreement  of 
Settlement  filed  in  Docket  No.  RP96- 
347  and  Northern  Natural  Gas  Company 
FTIRC  Tariff,  Northern  has  filed 
Schedule  No.  1  detailing  the  Carlton 
surcharge  dollars  reimbursed  to  the 
appropriate  parties. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
coftsidered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  I3oc.  97-18348  Filed  7-11-97;  8:45  am) 

BILLING  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 7-006] 


Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

July  8,  1997. 

Take  notice  that  on  July  1.  1997, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  become 
effective  on  August  1, 1997: 

Second  Revised  Sheet  No.  204 
First  Revised  Sheet  no.  222 

Northern  states  that  the  instant  filing 
is  made  in  compliance  with  the 
Commission's  Order  Accepting  Tariff 
Sheets,  Subject  To  Conditions,  issued 
on  June  16, 1997  in  Docket  No.  RP97- 
17-005  and  to  comply  with  the  Gas 
Industry  Standards  Board  (GISB) 
standards  reflected  in  Order  No.  587-C. 

Northern  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's  , 

Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 

(FR  Doc.  97-18352  Filed  7-11-97;  8:45  am] 
BOUNG  CODE  6717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  Iirr97-1 0-000] 

Pacific  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  8,  1997. 

Tale  notice  that  on  July  1, 1997, 
Pacific  Gas  Transmission  Company 
(PGT)  tendered  for  fding  as  part  of  its 


FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A,  the  following  tariff  sheet,  to 
become  effective  August  1, 1997: 

Fourth  Revised  Sheet  No.  52 

PGT  states  the  purpose  of  this  filing 
is  to  reflect  the  addition  of  PG&E  Energy 
Trading,  Inc.,  as  a  PGT  marketing 
affiliate. 

PGT  further  states  it  has  served  a  copy 
of  this  filing  upon  all  interested  state 
regulatory  agencies  and  PGT's 
jurisdictional  customers. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  of 
Practice  and  Procedure.  All  such 
protests  must  be  filed  as  provided  in 
Section  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary.  ' 

IFR  Doc.  97-18317  Filed  7-11-97;  8:45  am) 

BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-4-008] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

July  8,  1997. 

Take  notice  that  on  July  1,  1997, 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Appendix  A  attached  to  the 
filing,  proposed  to  be  effective  August  1, 
1997. 

Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Letter  Order  dated  June 
18,  1997  to  incorporate  into  its  Tariff 
Standard  4.3.6  promulgated  by  the  Gas 
Industry  Standards  Board  and  adopted 
by  the  Commission  in  Order  No.  587- 
C  in  Docket  No.  RM96-1-004, 
Standeirds  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 
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Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson.  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18323  Filed  7-11-97;  8:45  am) 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL97-44-000] 

Pennsylvania-New  Jersey-Maryland 
Interconnection  Restructuring;  Notice 
of  Filing 

July  8,  1997. 

Take  notice  that  on  June  19,  1997,  the 
Coalition  for  a  Competitive  Electric 
Market  (CCEM)  filed  a  Capacity  Rights 
Open-Access  Transmission  Tariff  for 
restructuring  the  PJM  Interconnection  in 
accordance  with  Order  No.  888.  Copies 
of  the  filing  were  served  on  the 
regulatory  commissions  of  Delaware,  the 
District  of  Columbia,  Maryland,  New 
Jersey,  Pennsylvania,  and  Virginia. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
23,  1997.  Protests  will  be  considered  by 
the  Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18349  Filed  7-11-97;  8:45  am] 
BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 50-004] 

Richfield  Gas  Storage  System;  Notice 
of  Compliance  Filing 

July  8,  1997. 

Take  notice  that  on  July  1.  1997, 
Richfield  Gas  Storage  System  (Richfield) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Substitute  Volume  No.  1.  the 
tariff  sheets  listed  below  to  become 
effective  June  1,  1997. 

Richfield  states  that  this  filing  is  made 
in  compliance  with  the  Commissions 
order  dated  April  30,  1997,  in  Docket 
No.  RP97-277-000. 

FERC  Gas  Tariff 

Substitute  Volume  No.  I 

Revised  First  Revised  Sheet  No.  10 
Revised  First  Revised  Sheet  No.  37 
Revised  Original  Sheet  No.  41 B 

Richfield  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
•appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18307  Filed  7-11-97;  8:45  ami 

BILUNG  CODE  6n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 50-005] 

Richfield  Gas  Storage  System;  Notice 
of  Compliance  Filing 

July  8,  1997. 

Take  notice  that  on  July  2.  1997,  in 
compliance  with  the  Commission's 
Letter  Order  dated  June  18,  1997  in 
Docket  No.  RP97-1 50-003  (Letter 
Order),  Richfield  Gas  Storage  System 


(Richfield)  submitted  for  filing  as  jjart  of 
its  FERC  Gas  Tariff,  Substitute  Revised 
Volume  No.  1.  the  proposed  tariff  sheet 
listed  below: 

Rev  1st  Rev  Original  Sheet  No.  4lB 

Richfield  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers  and  applicable  state 
regulatory  agencies. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18308  Filed  7-11-97;  8:45  am) 
BILLING  COOE  •n7-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

pocket  No.  OR92-&-000,  et  at] 

SFPP,  LP.;  Notice  of  Informal 
Settlement  Conference 

July  8, 1997. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  on  Tuesday,  July  15, 
1997,  at  10:00  a.m.,  at  the  offices  of  the 
Federal  Energy  Regulator  Commission, 
888  First  Street.  NE..  Washmgton,  DC 
20426,  for  the  purpose  of  exploring  the 
possible  settlement  of  the  above- 
referenced  docket. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant,  as 
defined  in  18  CFR  385.102fb),  is  invited 
to  attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Dennis  Melvin  at  (202)  208- 
0042  or  Arnold  Meltz  at  (202)  208-2161. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
[FR  Doc.  97-18320  '='i.c;d  7-11-97;  8:45  am) 

BILLING  CODE  6717-01-M 


37582 


Federal  Register  /  Vol.  62,  No.  134  /  Monday.  July  14.  1997  /  Notices 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  Ho.  CP97-61 2-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

July  8.  1997. 

Take  notice  that  on  July  1,  1997, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  P.O.  Box  2511.  Houston. 
Texas  77252,  filed  an  abbreviated 
application  in  Docket  No.  CP97-612- 
000  pursuant  to  Section  7(b)  of  the 
Natural  Gas  Act,  requesting  expedited 
authorization  to  abandon  service 
rendered  by  Tennessee  to  Flagg  Energy 
Development  Corporation  (Flagg)  under 
Tennessee's  Rate  Schedule  NET. 
Tennessee  states  that  Flagg  has 
informed  it  that  Flagg  no  longer  requires 
or  desires  the  service,  intends  to 
terminate  the  transportation  contract, 
does  not  intend  to  pay  for  the  service, 
and  that  Tennessee  should  take  steps  to 
mitigate  any  damages  due  to  Flagg's 
breach  of  the  contract,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Tennessee  further  states  that  on  June 
27.  1997,  it  filed  in  Docket  No.  GT  97- 
53  a  Notice  of  Termination  to  terminate 
the  transportation  contract  with  Flagg 
on  luly  27,  1997,  in  accord  with  the 
Billing  and  Payment  p'-ovisions  of  its 
FERC  Gas  Tariff. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  29, 
1997.  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  N.E.,  Washington,  D.C.  20426,  a 
motion  to  intervene  or  a  protest  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  and  385.211 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10.)  All  protests 
filed  with  the  Commission  will  be 
considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  An  person  wishing  to 
become  a  party  to  a  proceeding  or  to 
participate  as  a  party  in  any  hearing 
therein  must  file  a  motion  to  intervene 
in  accordance  with  the  Commission's 
Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
Sections  7  and  15  of  the  Natural  Gas  Act 
and  the  Commission's  Rules  of  Practice 
and  Procedure,  a  hearing  will  be  held 
without  further  notice  before  the 


Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  motion 
for  leave  to  intervene  is  timely  filed,  or 
if  the  Commission  on  its  motion 
l)elieves  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Tennessee  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc.  97-18315  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  «717-«1-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 59-007] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

July  8, 1997. 

Take  notice  on  July  1, 1997, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1 ,  which  tariff  sheets  are  listed  on 
Attachment  A  to  the  filing.  The 
proposed  effective  date  for  the  tariff 
sheets  is  August  1,  1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  comply  with  the 
Commission's  order  issued  June  16, 
1997  in  the  referenced  docket  (June  16 
Order).  The  June  16  Order  addressed 
Transco's  submission  of  pro  forma  tariff 
sheets  reflecting  changes  required  to 
comply  with  order  No.  587-C  and 
required  Transco  to  file  actual  tariff 
sheets  at  least  30  days  prior  to  the 
proposed  effective  date,  August  1,  1997. 

Transco  states  that  it  is  serving  copies 
of  the  instant  filing  to  customers.  State 
Commissions  and  other  interested 
parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  Washington,  DC  20426, 
in  accordance  with  Section  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  should  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  97-18310  Filed  7-11-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 8-007] 

Transwestem  Pipeline  Company; 
Notice  of  Compliance  Filing 

July  8.  1997. 

Take  notice  that  on  July  1,  1997, 
Transwestem  Pipeline  Company 
(Transwestem),  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1  the  following  tariff  sheets  proposed  to 
become  effective  on  August  1,  1997: 

Fourth  Revised  Sheet  No.  49 
Fourth  Revised  Sheet  No.  72 

Transwestem  states  that  the  instant 
filing  is  made  in  compliance  with  the 
Commission's  Order  issued  on  June  27, 
1997  in  Docket  No.  RP97-1 8-006  (June 
27  Order)  and  to  comply  with  the  Gas 
Industry  Standards  Board  (GISB) 
standards  reflected  in  Order  No.  587-C. 

Transwestem  states  that  copies  of  the 
filing  were  served  upon  Transwestem's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E..  Washington,  D.C, 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  All  protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  in  this  proceeding,  but  will  not 
serve  to  make  Protestant  a  party  to  the 
proceeding.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  inspection. 
Linwood  A.  Watson.  Jr., 
Acting  Secretary. 
[FR  Doc  97-18351  Filed  7-11-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-67-006] 

Williams  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

July  8.  1997. 

Take  notice  that  Williams  Natural  Gas 
Company  (WNG)  on  July  1.  1997, 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets  to  be 
effective  May  1,  1997: 

Fourth  Revised  Sheet  No.  203 
Sixth  Revised  Sheet  No.  227 
Second  Revised  Sheet  No.  227A 
Third  Revised  Sheet  No.  227B 
Fourth  Revised  Sheet  Nos.  233  and  280 

WNG  states  that  this  filing  is  being 
made  to  comply  with  Commission 
Order  issued  June  25,  1997,  in  Docket 
No.  RP97-67-O03. 

WNG  states  that  a  copy  of  its  filing 
was  served  on  all  participants  listed  on 
the  service  list  maintained  by  the 
Commission  in  the  docket  referenced 
above  and  on  all  of  WNG's  jurisdictional 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Liiiwo*d  A.  Wataan,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18305  Filed  7-11-97;  8:45  am] 
MLUNG  COO€  •717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-616-000] 

Williams  Natural  Gas  Company;  Notice 
of  Request  Under  Blanket 
Authorization 

July  8,  1997. 

Take  notice  that  on  July  1,  1997, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa.  Oklahoma  74101. 
filed  in  Docket  No.  CP97-€16-000  a 
request  pursuant  to  Sections  157.205, 
157.208fb),  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.208,  and  157.216)  for  approval  to 
abandon  in  place  approximately  1,400 
feet  of  the  Southridge  16-inch  lateral 
pipeline  (Line  CO)  and  appurtenant 
facilities  and  install  approximately 
1,400  feet  of  replacement  8-inch  lateral 
pipeline  and  appurtenant  facilities  in 
Wyandotte  County,  Kansas,  under 
WT^G'  blanket  certificate  issued  in 
Docket  No.  CP82-479-O00.  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

WHG  asserts  that  this  change  is  not 
prohibited  by  an  existing  tariff  and  that 
WNG  has  sufficient  capacity  to 
accomplish  the  deliveries  specified 
without  detriment  or  disadvantage  to 
WNG's  other  customers. 

Any  person  or  the  Commission's  Staff 
may,  within  45  days  of  the  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214),  a  motion  to 
intervene  and  pursuant  to  Section 
157.205  of  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  not  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activities  shall  be  deemed 
to  be  authorized  effective  the  day  after 
the  time  allowed  for  filing  a  protest.  If 
a  protest  is  filed  and  not  withdrawn  30 
days  after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
LinwBod  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18316  Filed  7-11-97;  8:45  am) 

MLUNO  COOE  (TIT-VI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Lease  of  Project  Lands 

July  8, 1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Lease  of 
Project  Lands. 

b.  Project  No:  1494-139. 

c.  Date  Filed:  April  2.  1997  and 
supplemented  by  letter  dated  June  20, 
1997. 

d.  Applicant:  Grand  River  Dam 
Authority. 

e.  Name  of  Project:  Pensacola  Project. 

f.  Project  location:  Grand  Lake  O'  The 
Cherokees  and  the  Neosho  River,  Mayes 
County,  Oklahoma. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Mary  E. 
Von  Drehle,  Grand  River  Dam 
Authority.  P.O.  Box  409,  Vinita,  OK 
74301.918-256-5545. 

i.  FERC  Contact:  Patti  Pakkala,  (202) 
219-0025. 

j.  Comment  Date:  September  3,  1997. 

k.  Description  of  Project:  The  Grand 
River  Dam  Authority,  licensee  for  the 
Pensacola  Project,  has  filed  a  request  to 
issue  a  50-year  lease  to  the  Oklahoma 
Department  of  Tourism.  The  lease  will 
be  for  a  parcel  within  the  boundary  of 
the  Pensacola  Project.  The  parcel, 
located  immediately  below  the 
Pensacola  Dam  and  consisting  of 
approximately  145  acres,  will  be  used 
for  the  development  of  a  9-hole  golf 
course  and  clubhouse. 

1 .  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
andD2. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  f:le  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Cl.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capita]  letters  the  title 
"COMMENTS". 
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"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTESTS",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  N.E.,  Washington.  DC 
20426.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  WatMB,  Jr., 
Acting  Secretary. 

IFR  Doc.  97-18318  Filed  7-11-97;  8:45  am) 
aiUJNG  COOC  t717-01-M 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Cofmnission 

Notice  of  Application  Tendered  for 
Ffling  With  the  Commission 

luly  8,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Major  License. 

b.  Project  No.:  2674-003. 

c.  Date  Filed:  May  30,  1997. 

d.  Applicant:  Green  Mountain  Power 
Corporation. 

e.  Name  of  Project:  Vergennes. 

f.  Location:  On  Otter  Creek  in  the  city 
of  Vergennes,  Addison  County. 
Vermont. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  §§  791{a>-«25(r). 

h.  Applicant  Contact:  Craig  T.  Myotte, 
Green  Mountain  Power  Corporation,  25 
Green  Mountain  Drive.  P.O.  Box  850, 
South  Burlington,  Vt  05402.  (802)  864- 
5731. 

i.  FKRC  Contact:  Lee  Emery  (202) 
219-2779. 

j.  Continent  Date:  Within  60  days  of 
the  date  filed  shown  in  paragraph  (c). 

k.  Description  of  Project:  The 
proposed  project  would  consist  of  the 


following  existing  featiu^s:  (1)  Three 
concrete  overflow  dams  and  one  29- 
foot-long.  non-overflow  dam;  (2)  an  8.8- 
mile  long,  133  acre  reservoir  with  a 
normal  water  surface  elevation  of  134.28 
feet  mean  sea  level;  (3)  the  north  forebay 
with  trashracks,  headgate  and  two  7- 
foot-diameter  steel  penstocks;  (4)  the 
north  powwhouse  O'lant  98)  with  a 
1.000-kW  generating  unit;  (5)  the  south 
forebay.  with  trashracks  and  headgates. 
two  surge  powerhouse  (Plant  9)  with 
two  700-kW  generating  units;  and  (7) 
appurtenant  facilities. 

1.  With  this  notice,  we  are  initiating 
consultation  with  the  State  Historic 
Preservation  Officer  (SHPO),  as  required 
by  §  106,  National  Historic  Preservation 
Act.  and  the  regulations  of  the  Advisory 
Council  on  Historic  Preservation,  36 
CFR.  at  800.4. 

m.  Pursuant  to  Section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency.  SHPO,  Indian 
Tribe,  or  jjerson  believes  that  an 
additionaJ  scientific  study  should  be 
conducted  in  order  to  form  an  adequate 
factual  basis  for  a  complete  analysis  of 
the  application  on  its  merits,  the 
resource  agency,  SHPO,  Indian  Tribe,  or 
person  must  file  a  request  for  a  study 
with  the  Commission  not  later  than  60 
days  from  the  filing  date  and  serve  a 
copy  of  the  request  on  the  applicant 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-  18319  Filed  7-ll-«7;  8:45  am] 
BauNQ  COOC  en7-oi-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-00490;  FRL-6731-41 

RFRA  Scientific  Advisory  Panel;  Open 
Meeting 

AQBICY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  There  will  be  a  two-day 
meeting  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  Food  Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  scientific  issues  being 
considered  by  the  Agency  in  connection 
with  Exposure  Assessment 
Methodologies  for  Residential 
Scenarios,  Developing  Probabilistic  Risk 
Assessment  Methodologies  for  Aquatic 
and  Terrestrial  Risks.  Efficacy  Testing 
for  Public  Health  Antimicrobial 
Pesticides,  and  Criteria  for  Requiring  In- 
utero  Cancer  Studies.  The  SAP  also  will 
be  briefed  on  progress  concerning  Food 


Quality  Protection  Act  Risk  Assessment 
Methodology  Issues. 
DATES:  The  meeting  will  be  held  on 
Tuesday  and  Wednesday,  September  9 
and  10, 1997,  from  8:30  a.m.  to  5  p.m. 
AOOflESSES:  The  meeting  will  be  held  at: 
Embassy  Suites  Hotel,  1300  Jefferson 
Davis  Highway,  Arlington,  Virginia 
22202.  The  telephone  number  for  the 
hotel  is:  (703)  979-9799. 

By  mail,  submit  written  comment 
(one  original  and  20  copies)  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person,  bring 
comments  to:  Rm.  1132,  Crystal  Mall  #2, 
1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Supplementary 
Information  of  this  dociunent.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Larry  C.  Dorsey,  Designated 
Federal  Official.  FIFRA  Scientific 
Advisory  Panel  (7509C),  Office  of 
Pesticide  P*rograms.  U.S.  Environmental 
Protection  Agency.  401  M  St..  S.W.. 
Washington,  DC  20460;  Office  location: 
Rm.  819B,  CM#2,  1921  Jeflferson  Davis 
Highway,  Arlington,  VA  22202; 
telephtme:  (703)  305-5369/7351;  e-maiL 
dorsey  .larry€lepamail.epa.gov. 

Copies  01  EPA  documents  may  be 
obtained  by  contacting:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460;  Office  location: 
Rm.  1132  Bay,  CM#2, 1921  Jefferson 
Davis  Highway,  Arlington,  VA  22202; 
telephone:  (703)  305-5805. 
SUPPLEMEirrARY  MFORMATKM:  Any 
member  of  the  public  wishing  to  submit 
written  comments  should  contact  Larry 
C.  Dorsey  at  the  address  or  the  phone 
number  given  above.  Interested  persons 
are  permitted  to  file  written  statements 
before  the  meeting.  To  the  extent  that 
time  permits  and  upon  advanced 
written  request  to  the  Designated 
Federal  Official,  interested  persons  may 
be  permitted  by  the  Chair  of  the 
Scientific  Advisory  Panel  to  present  oral 
statements  at  the  meeting.  There  is  no 
limit  on  the  length  of  written  comments 
for  consideration  by  the  Panel,  but  oral 
statements  before  the  Panel  are  limited 
to  approximately  five  minutes.  As  oral 
statements  only  will  be  permitted  as 
time  permits,  the  Agency  urges  the 
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public  to  submit  written  comments  ia 
lieu  of  oral  presentations.  Persons 
wishing  to  make  oral  and/or  written 
statements  should  notify  the  Designated 
Federal  Official  and  submit  twenty 
copies  of  the  summary  information  no 
later  than  August  22,  1997,  to  ensure 
appropriate  consideration  by  the  Panel. 

Information  submitted  as  a  comment 
in  response  to  this  notice  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  Information  marked  CBI  will  not 
be  disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  Part  2. 
An  edited  copy  of  the  comment  that 
does  not  contain  the  CBI  material  must 
be  submitted  for  inclusion  in  the  public 
docket.  Information  not  marked 
confidential  will  be  included  in  the 
-public  docket  All  comments  and 
materials  received  will  be  made  part  of 
the  public  record  and  will  be  considered 
by  the  Panel. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
contiul  number  "OPP-00490" 
(including  conunents  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-doclcet6epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  OPP-00490. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

Copies  of  the  Panel's  report  of  their 
reconunendations  will  be  available 
approximately  15  working  days  after  the 
meeting  and  may  be  obtained  by 
contacting  the  Public  Response  and 
Program  Resources  Branch,  at  the 
address  or  telephone  number  given 
above. 

ListofSubfecti 

Environmental  protection. 


Dated:  July  8, 1997. 

Daniel  M.  Barolo. 

Director,  Office  of  Pesticide  Programs. 

(FR  Doc.  97-18570  Filed  7-11-97;  8:45  am) 
MJJMQCOOEl 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Docket  No.  A-M-44;  FRL-6a57-q 

Multi-Agsr>cy  Radiation  Survey  and 
Site  Investigation  Manual  (MARSSIM) 

AOENCY:  Environmental  Protection 

Agency. 

ACTKM:  Notice  of  change  to  method  of 

announcing  meetings,  open  to  the 

public,  of  the  Multi-Agency  Radiation 

Site  Investigation  Manual  (MARSSIM) 

Development  Working  Group. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  aimouncing  a  change  to 
the  method  of  announcing  the  schedule, 
location,  and  registration  information 
for  future  meetings  of  the  MARSSIM 
development  working  group 
(Department  of  Defense,  Department  of 
Energy,  Environmental  Protection 
Agency,  and  the  Nuclear  Regulatory 
Commission). 

SUPPLBie«TARY  INFORMATION:  Meetings 
of  the  MARSSIM  Development  Working 
Group  are  open  to  the  public  on  a  first 
come,  space  available  basis  with 
advance  registration  (60  FR  12555).  The 
schedule,  location,  and  registration 
information  for  future  meetings  will 
continue  to  be  posted  on  the  U.S. 
Nuclear  Regidatory  Commission 
Enhanced  Participatory  Rulemaking  on 
Radiological  Criteria  for 
Decommissioning  Electronic  Bulletin 
Board,  (800)  880-6091  and  the  NRC 
Public  Meeting  Aimouncement  System 
by  electronic  bulletin  board  at  (800) 
952-9676  or  by  recording  at  (800)  952- 
9674.  They  will  also  be  announced  via 
the  Internet  at  http://www.epa.gov/ 
radiation/cleanup/  and  http:// 
www.nrc.gov/NRC/PUBLIC/meet.html. 
They  will  no  longer  be  aimounced  on 
the  RCRA/Superfund  Hotline  or  the 
EPA  Qeanup  Regulation  Electronic 
Bulletin  Board.  Future  meeting 
information  fivm  EPA  may  also  be 
obtained  by  phone  or  by  mail  from  Mark 
Doehnert;  Phone:  (202)  233-9386,  U.S. 
Environmental  Protection  Agency.  Mail 
Stop  6602J,  401  M  Street.  SW, 
Washington.  DC  2046a 
FOR  FURTHER  WTOWATIOW  CONTACT: 
Persons  needing  further  information 
concerning  this  group  and  the  work  of 
developing  the  MARSSIM  skould 
contact  CDR  Colleen  Petullo,  USPHS, 


U.S.  Environmental  Protection  Agency/ 
R&IE,  PO  Box  98517,  Las  Vegas,  NV 
89193-8517,  (702)  798-2446. 

For  the  U.S.  Environmental  Protection 
Agency,  dated  this  27th  day  of  )une  1997. 

Dated:  )une  27,  1997. 
IdiD  Karfanak, 

Director,  Center  for  Cleanup  and  Reuse,  EPA 
Office  of  Radiation  and  Indoor  Air. 
(FR  Doc.  97-18411  Filed  7-11-97:  8:45  am] 
BHUNO  cooE  —0  eo  P 


FEDERAL  MARITIME  COMMISSION 

ocaan  riaigni  rorwaraer  uoense, 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  510). 

Persons  knowing  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  the  Freight 
Forwarders,  Federal  Maritime 
Conunission.  Washington.  D.C.  20573. 
ANA  Logistics,  Inc.,  600  Renaissance 
Center,  Suite  1400,  Detroit.  MI  48243, 
Officer:  Frederick  D.  Ball.  President 
RJB  Import/Export  Consultants  Corp.,  84 
Monroe  Street,  Suite  2,  Newark,  NJ 
07105,  Officer:  Robert  Gonzalez, 
President 
Worid  2000  Services,  Inc..  6966  N.W., 
12th  Street,  Suite  200,  Miami,  FL 
33126,  Officer:  Alejandro  C. 
Trasoberes,  President 
Pum  Yang  Express  U.S.A.  Inc.,  425 
Victoria  Terrace,  Ridgefield,  NJ  07657, 
Officers:  Jung  Kee  Bae,  President, 
Andrew  Fung,  Operations  Manager/ 
Ocean 
American  Shores  Co.,  4410  D  Lafayette 
Blvd.,  Fredericksburg,  VA  22401. 
Hesham  F.  Fayyad,  Sole  Proprietor 
AFS  Logistic  Management,  Inc.  d/b/a. 
Arrowhead  Forwarding  Services,  844 
S.  Chapel  Ave.,  Alhambra,  CA  91801, 
Officers:  Eric  Tat  Wah  Kwong, 
President.  Elean  Y.  Chik.  Secretary 
Elite  Airfreight,  Inc.,  16440  Air  Center 
Blvd.,  Houston,  TX  77032.  Officers: 
Bobby  Hale,  President,  Madeleine 
Lay,  Vice  President 
Oscar  Freight  Line,  555  W.  Redondo 
Beach  Blvd.,  «250,  Gardena.  CA 
90248,  Heung  R.  Park,  Sole  Proprietor 
U.S.G.A.  Logistic,  Inc.,  15864  West 
Hardy  Road,  Suite  700«,  Houston,  TX 
77060,  Officers:  Jean-Jacques  Lalou, 
President,  Aymerica  OSredi, 
Chairman 
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Richard  T.  Freeman,  2441  Foxwood 
Road  South,  Orange  Park,  FL  32073. 
Sole  Proprietor 

LR  International,  Inc..  160  Beeline 
Drive,  Bensenville.  IL  60106,  Officers: 
Linda  L.  Frantz.  President.  Frederick 
G.  Frantz.  Jr..  Vice  President 

A.O.G.,  Inc..  212  Everett  Street.  Revere, 
MA  02151,  Officers:  Donald  F. 
Lombardi,  President.  Patricia 
Lombardi,  Director 

Dated:  July  9,  1997. 
Joseph  C.  Polking, 

Secretary. 

PR  Doc.  97-18441  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  S730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  tiie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  .August  8,  1997. 

A.  Federal  Reserv*  Bank  of  Dallas 
(Genie  D.  Short.  Vice  President)  2200 
North  Pearl  Street.  Dallas.  Texas  75201- 
2272: 

1.  Chaparral  Bancshares,  Inc.. 
Richardson,  Texas,  and  Chaparral 
Delaware  Bancshares.  Inc.,  Dover, 
Delaware;  to  acquire  1 1  percent  of  the 


voting  shares  of  Van  Alstyne  Financial 
Corporation.  Van  Alstyne.  Texas,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Van  Alstyne.  Van  Alstyne, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  9. 1997. 
Jeomfer  I.  Johnaoo, 
Depu  ty  Secretary  of  the  Board. 
[PR  Doc.  97-18388  Filed  7-11-97;  8:45  am] 
BILUNG  COOE  SSIfr-OI-F 

FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nont>anking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  baniung  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  29,  1997. 

A.  Federal  Reserve  Bank  of 
Pkiladelphia  (Michael  E.  Collins.  Senior 
Vice  President)  100  North  6th  Street. 
Philadelphia,  Pennsylvania  19105-1521: 

1.  Keystone  Financial,  Inc., 
Harrisburg.  Pennsylvania;  to  acquire 
MMC  &  P.  Inc..  Pittsburgh, 
Pennsylvania,  and  thereby  engage  in 
employee  benfits  consulting  services, 
pusuant  to  §  225.28(b)(9)  of  the  Board's 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )uly  9. 1997. 
feaaifer  |.  Johnaen, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  97-18389  Filed  7-11-97;  8:45  am] 

BHXMG  COOC  ei«-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Nursing  Research; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Nursing  Research 
Special  Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  Review  of  Individual 
National  Research  Service  Award 
Applications  (Teleconference  Call). 

Date:  July  28,  1997. 

Time:  2:00  p.m. 

Place:  Building  45,  Rm.  3AN-18B 
(Teleconference  Call),  45  Center  Drive. 
Bethesda.  Maryland  20892. 

Contact  Person:  Mary  Slephens-Frazier. 
Ph.D..  Building  45,  Room  3AN-18B,  45 
Center  Drive,  Bethesda.  MD  20892,  (301) 
594-5971. 

Purpose/Agenda:  To  review  and  evaluate 
grant  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  ♦^ould  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.361,  Nursing  Research, 
National  Institutes  of  Health) 

Dated:  July  9,  1997. 
LaVeme  Y.  Striagfield. 
Committee  Management  Officer,  NIH. 
(PR  Doc.  97-18379  Filed  7-11-97;  8:45  am] 

BtUJNO  COOE  414<M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Institut*  of  MMitai  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dote;July  15,  1997. 

Time;  3  p.m. 

Place:  Parklawn  Building,  Room  9C-18, 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person.  Gloria  Levin,  Ph.D., 
Parklawn  Building,  Room  9C-18.  5600 
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Fishers  Lane,  Rockville,  MD  20857, 
Telephone:  301.  443-1340. 

Committee  Name:  National  Institute  of 
Mental  Health  Sp>ecial  Emphasis  Panel. 

Date:  July  24.  1997. 

Time:  1  p.m. 

Place:  Parklawn  Building,  Room  9C-18. 
5600  Fishers  Lane,  Rockville,  MD  20857. 

Contact  Person:  Gloria  Levin,  Ph.D., 
Parklawn  Building,  Room  9C-18,  5600 
Fishers  Lane.  Rockville.  MD  20857, 
Telephone:  301,  443-1340. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6},  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242,  93.281,  93.282) 

Dated:  July  9,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc.  97-18380  Filed  7-11-97;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences  Special  Emphasis  Panel: 

Committee  Name:  Pharmacological 
Sciences. 

Date:]u\y  28,  1997. 

Time:  2:00  p.m.  until  conclusion. 

Place:  The  Copley  Plaza  Hotel,  138  SL 
lames  Avenue,  Boston.  MA  02116. 

Contact  Person:  Bruce  K.  Wetzel.  Ph.D., 
Scientific  Review  Administrator.  NIGMS, 
Office  of  Scientific  Review,  45  Center  Drive, 
Room  2AS-19.  Bethesda,  MD  20892-6200. 
301-594-3907. 

Purpose:  To  review  and  evaluate 
anesthesiology  center  applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 


constitute  a  clearly  unwarranted  invasion  of 
f)ersonal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862.  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  (MARCl;  and 
93.375.  Minority  Biomedical  Research 
Support  [MBRSD 

Dated:  July  9.  1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
|FR  Doc  97-18382  Filed  7-11-97;  8:45  am] 

BILUNG  COOE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  IMeeting 

Pursuant  to  Section  lOfd)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Library  of  Medicine  Special 
Emphasis  Panel  (SEP)  meeting: 

Name  of  SEP:  National  Library  of  Medicine 
Special  Emphasis  Panel. 

Dote;  July  31,  1997. 

Place:  National  Library  of  Medicine,  8600 
Rockville  Pike.  Building  38A,  Fifth-noor 
Conference  Room,  Bethesda.  Maryland 
20894. 

Contact:  Frances  E.  Johnson,  Acting 
Scientific  Review  Administrator,  EP.  8600 
Rockville  Pike.  Bldg.  38A,  Rm.  5S-506, 
Bethesda,  Maryland  20894.  301/496-4621. 

Purpose/ Agenda:  To  review  Internet 
Connections  Grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  persona!  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93-879 — Medical  Library 
Assistance,  National  Institutes  of  Health) 

Dated:  July  9.  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc  97-18381  Filed  7-11-97;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  N,  National  Institutes  of  Health, 
of  the  Statement  of  Organization. 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  (40  FR  22859,  May  27, 
1975.  as  amended  most  recently  at  62 
FR  18355.  April  15,  1997,  and 
redesignated  from  part  HN  as  part  N  at 
60  FR  56606,  November  9,  1995),  is 
amended  as  set  forth  below  to  reflect  the 
reorganization  of  the  National  Institute 
of  Mental  Health  as  follows:  (1) 
Establish  the  Division  of  Basic  and 
Clinical  Neuroscience  Research  (N77, 
formerly  HN77).  the  Division  of  Services 
and  Intervention  Research  (N78, 
formerly  HN78),  and  the  Division  of 
Mental  Disorders,  Behavioral  Research 
and  AIDS  (N79.  formerly  HN79):  (2) 
revise  the  functional  statement  of  the 
Office  on  AIDS  (N716,  formerly  HN716); 
and  (3)  abolish  the  Division  of 
Neuroscience  and  Behavorial  Science 
(N72.  formerly  HN72).  the  Division  of 
Clinical  and  Treatment  Research  (N73, 
formerly  HN73),  and  the  Division  of 
Epidemiology  and  Services  Research 
(N74,  formerly  HN74). 

Section  N-B,  Organization  and 
Functions,  under  the  heading  National 
Institute  of  Mental  Health  (N7,  formerly 
HN7),  is  amended  as  follows:  (1)  The 
titles  and  functional  statements  for  the 
following  are  inserted:  Division  of  Basic 
and  Clinical  Neuroscience  Research 
(N77,  formerly  HN77),  Division  of 
Services  and  Intervention  Research 
(N78,  formerly  HN78),  and  Division  of 
Mental  Disorders,  Behavioral  Research 
and  AIDS  (N79,  formerly  HN79);  (2)  the 
functional  statement  for  the  Office  on 
AIDS  (N716,  formerly  HN716)  is  deleted 
in  its  entirety  and  the  new  statement 
below  is  inserted;  and  (3)  the  titles  and 
functional  statements  for  the  following 
are  deleted  in  their  entirety:  Division  of 
Neuroscience  and  Behavorial  Science 
(N72,  formerly  HN72),  the  Division  of 
Clinical  and  Treatment  Research  (N73, 
formerly  HN73),  and  the  Division  of 
Epidemiology  and  Services  Research 
(N74.  formerly  HN74). 

Division  of  Basic  and  Clinical 
Neuroscience  Research  (N77,  Formerly 
HN77) 

(1)  Directs,  plans,  and  supports 
programs  of  basic  and  clinical 
neuroscience  research,  genetics  and 
therapeutics  research,  research  training, 
resource  development,  and  research 


37588 


dissemination  to  further  understand  the 
etiology,  treatment  and  prevention  of 
brain  disorders  with  a  focus  on: 
behavioral  and  integrative  neuroscience; 
molecular  and  cellular  neuroscience; 
genetics;  and  preclinical  and  clinical 
therapeutics;  and  (2)  analyzes  and 
evaluates  national  needs  and  research 
opportunities. 

Division  of  Services  and  Intervention 
Research  (N78.  Formerly  HN78) 

Directs,  plans,  supports,  and  conducts 
programs  of  research,  research 
demonstrations,  research  training, 
resource  development,  and  research 
dissemination  in  prevention  and 
treatment  interventions,  services 
research,  clinical  epidemiology,  and 
diagnostic  and  disability  assessment;  (2) 
provides  biostatistical  analysis  and  data 
management  reporting  for  research 
studies;  and  (3)  analyzes  and  evaluates 
national  needs  and  research 
opportunities. 

Division  of  Mental  Disorders, 
Behavioral  Research  and  AIDS  (N79, 
Formerly  HN79) 

(1)  Directs,  plans,  conducts,  and 
supports  programs  of  research,  research 
training,  research  dissemination,  and 
resource  development  in  behavioral 
science,  developmental 
psychopathology,  prevention  and  early 
intervention,  and  in  research  on  the 
causes  of  HIV  (AIDS);  and  (2)  analyzes 
and  evaluates  national  needs  and 
research  opportunities. 

Office  on  AIDS  (N716,  Formerly 
HN716) 

(1)  Directs,  consults  and  advises  on 
the  development  of  research  policy 
designed  to  promote  a  better 
understanding  of  the  biological  and 
behavioral  cause  of  HIV  (AIDS  virus) 
infection;  (2)  analyzes  and  evaluates 
National  needs  and  research 
opportunities  to  identify  areas 
warranting  either  increased  or  decreased 
program  emphasis;  and  (3)  consults  and 
cooperates  with  voluntary  and 
professional  health  organizations  and 
with  other  NIH  components  and  Federal 
agencies  to  identify  and  meet  AIDS- 
related  needs. 

Dated:  June  27,  1997. 
Harold  Varmus, 

Director.  National  Institutes  of  Health. 
|FR  Doc.  97-18378  Filed  7-11-97;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Nos.  FR-4191-C-03;  FR-4212-C- 
06] 

Federally  Assisted  Low-Income 
Housing  Drug  Elimination  Grants  and 
Sate  Neighborhood  Grants;  Notice  of 
Funding  Availability— FY  1997 

agency:  Office  of  the  Assistant 

Secretary  for  Housing— Federal  Housing 

Commissioner,  HUD. 

ACTION:  Notices  of  Funding  Availability 

(NOFA)  for  Fiscal  Year  (FY)  1997; 

Additional  Correction  to  List  of  Field 

Offices. 

summary:  On  May  23.  1997,  HUD 
published  the  FY  1997  NOFA  for 
Federally  Assisted  Low-Income  Housing 
Drug  Elimination  Grants  and  the  FY 
1997  NOFA  for  Safe  Neighborhood 
Grants.  A  list  of  HUD  field  offices,  with 
addresses  and  phone  numbers,  was 
attached  to  each  of  these  NOFAs. 
However.  HUD  inadvertently  omitted 
certain  field  offices  from  the  list. 
Therefore,  on  June  13. 1997.  HUD 
published  a  notice  providing  the 
complete  list  of  HUD  field  offices  with 
their  addresses  and  phone  numbers.  The 
list  published  on  June  13,  1997 
provided  an  incorrect  address  for  the 
Las  Vegas  office.  This  notice  announces 
the  correct  address  for  that  office. 
DATES:  This  notice  does  not  change  the 
application  submission  deadlines 
provided  in  each  of  the  May  23.  1997 
NOFAs.  Applications  for  grants  under 
the  Federally  Assisted  Low-Income 
Housing  Drug  Elimination  program 
must  still  be  received  at  the  local  HUD 
field  office  on  or  before  July  22,  1997  at 
4  p.m.  local  time.  Applications  for  Safe 
Neighborhoods  Grants  must  still  be 
received  at  the  local  HUD  field  office  on 
or  before  August  21.  1997  at  3  p.m.  local 
time. 

ADDRESSES:  This  notice  does  not  change 
the  application  submission  information 
provided  in  each  of  the  May  23,  1997 
NOFAs.  Applications  may  still  be 
obtained  from  the  HUD  field  office 
having  jurisdiction  over  the  location  of 
the  applicant  project,  and  from  the 
Multifamily  Housing  Clearinghouse  by 
calling  1-800-685-8470.  Applications 
(original  and  two  copies)  must  still  be 
received  hy  the  deadline  at  the 
appropriate  HUD  field  office  with 
jurisdiction  over  the  applicant  project. 
Attention:  Director  of  Multifamily 
Housing. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
application  materials  and  project- 
specific  guidance,  please  contact  the 
Office  of  the  Director  of  Multifamily 


Housing  in  the  HUD  field  office  having 
jurisdiction  over  the  pro)ect(s)  in 
question. 

For  the  Federally  Assisted  Low- 
Income  Housing  Drug  Elimination 
Grants  program:  Policy  questions  of  a 
general  nature  may  be  referred  to 
Michael  Diggs,  Office  of  Multifamily 
Housing  Asset  Management. 
Department  of  Housing  and  Urban 
Development,  Room  6182,  451  Seventh 
Street,  SW.  Washington,  DC  20410; 
telephone  (202)  708-0558.  (This  is  not 
a  toll-free  number.)  Persons  with 
hearing  or  speech  impairments  may 
access  this  number  via  TTY  by  calling 
the  Federal  Information  Relay  Service  at 
(800) 877-8339. 

For  Safe  Neighborhood  Grants:  For 
program,  policy,  and  other  guidance, 
contact  Henry  Colonna,  Department  of 
Housing  and  Urban  Development, 
Virginia  State  Office,  3600  West  Broad 
Street,  Richmond,  VA  23230-4920. 
telephone  (804)  278-4505,  extension 
3027  (or  (804)  278^501  TTY). 

SUPPLEMENTARY  INFORMATION:  On  May 
23.  1997,  HUD  published  the  fiscal  year 
(FY)  1997  notice  of  funding  availability 
(NOFA)  for  the  Federally  Assisted  Low- 
Income  Housing  Drug  Elimination 
Grants  program  (62  FR  28564).  On  the 
same  day,  HUD  also  published  the  FY 
1997  NOFA  for  Safe  Neighborhood 
Grants  (62  FR  28586).  A  list  of  HUD 
field  offices,  with  addresses  and  phone 
numbers,  was  attached  as  Appendix  A 
to  each  of  these  NOFAs  (62  FR  28572, 
28597).  The  list  provides  information  to 
applicants  about  where  to  request  and 
submit  applications,  and  where  to  go  for 
further  information.  The  list  published 
on  May  23,  1997  for  both  NOFAs. 
however,  inadvertently  did  not  include 
all  of  the  appropriate  HUD  field  offices. 
Therefore,  HUD  published  a  notice  on 
June  13,  1997  (62  FR  32408)  in  an 
attempt  to  provide  a  full  list  of  field 
offices  for  purposes  of  the  FY  1997 
NOFA  for  Federally  Assisted  Low- 
Income  Housing  Drug  Elimination 
Grants  and  the  FY  1997  NOFA  for  Safe 
Neighborhood  Grants.  However,  the  list 
published  on  June  13,  1997  provided  an 
incorrect  address  for  the  Las  Vegas 
office.  Accordingly,  this  notice 
announces  the  correct  address  for  that 
office,  which  is  as  follows: 

Las  Vegas 

Dottie  Manz,  Chief.  MF  Branch,  HUD 
Nevada  State  Office.  333  N.  Rancho, 
Suite  700,  Las  Vegas.  NV  89106-3714, 
(702) 388-6247. 
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Dated:  July  8.  1997. 
Camille  Acevedo, 

Assistant  General  Counsel  for  Regulations. 
(FR  Doc.  97-18300  Filed  7-11-97;  8:45  ami 

BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-S1 0-0777-36;  AZA  29960] 

Notice  of  Availability  of  the 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  impacts 
(FONSI)  for  the  Saguaro  National  Park 
Exchange  Proposal,  Maricopa  and 
Pima  Counties,  Arizona 

AGENCY:  Bureau  of  Land  Management, 

Interior 

ACTION:  Extension  of  public  comment 

period. 

SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Land  Management 
has  extended  the  comment  period  for 
the  Environmental  Assessment  and 
Finding  of  No  Significant  Impacts  for 
the  Saguaro  National  Park  exchange 
proposal  until  July  31,  1997. 
DATES:  Public  comments  must  be 
submitted  or  postmarked  no  later  than 
July  31,  1997. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  Bureau  of  Land 
Management.  Attn.  Bill  Childress, 
Project  Manager,  2015  West  Deer  Valley 
Road.  Phoenix,  Arizona  85027. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bill  Childress,  Project  Manager,  BLM, 
Phoenix  Field  Office.  2015  West  Deer 
Valley  Road.  Phoenix,  AZ  85027  or 
Telephone  (602) 780-8090. 

Dated:  July  8.  1997. 
Ken  R.  Drew, 

Program  Manager. 

[FR  Doc.  97-18354  Filed  7-11-97;  8:45  am] 

BILLING  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-010-07-1430-01 :  CA  37871]  • 

Realty  Action,  Land  Use  Lease  of 
Public  Lands;  Amaftor  County, 
California 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Realty  Action — Land 

Use  Lease  of  Public  Lands;  Amador 

County,  California. 

SUMMARY:  The  following  described 
public  land  in  Amador  County. 


California  is  being  considered  for  a  non- 
competitive, life-time,  residential,  land 
use  lease  pursuant  to  Section  302  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21.  1976  (43  U.S.C. 
1713): 

Mount  Diablo  Meridian.  California 

T.  7N..R.  11  E.. 
Sec.  3,  NWV<NWV4  (within); 
Sec.  4,  NE'ANE'a  (within). 

Containing  1.05  acres,  more  or  less. 

The  above  parcel  of  land  would  be 
leased  to  Mr.  and  Mrs.  Clifford  Lastiri  to 
resolve  a  trespass  situation.  The  lease 
would  be  issued  for  the  remainder  of 
Mr.  and  Mrs.  LasUri's  lives.  Upon  their 
death,  all  improvements  would  have  to 
be  removed  from  the  public  lands.  The 
land  will  be  leased  at  fair  market  value. 

The  parcel  would  be  subject  to  any 
prior  existing  rights.  All  necessary 
clearances  including  clearances  for 
archaeology  and  for  rare  plants  and 
animals  would  be  completed  prior  to 
any  lease  being  issued.  The  proposal  is 
consistent  with  the  Bureau's  land  use 
plans  that  support  the  settlement  of 
trespass  by  lease  when  an  undue 
hardship  case  is  present. 
COMMENTS:  Interested  parties  may 
submit  comments  to  the  Area  Manager, 
Folsom  Resource  Area,  63  Natoma 
Street,  Folsom,  California  95630. 
Comments  must  be  received  on  or 
before  August  28,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Montgomery,  BLM  Folsom 
Resource  Area  Office,  (916)  985-^474. 
O.K.  Swickard, 
Area  Manager. 
|FR  Doc.  97-18296  Filed  7-11-97;  8:45  ami 

BILUNG  COOE  431&-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[ES-960-191O-0C-4041]  ES-48893,  Group 
91,  Arkansas 

Notice  of  Filing  of  Plat  of  Survey; 
Arkansas 

The  plat,  in  two  sheets,  of  the 
dependent  resurvey  of  a  portion  of  the 
east  and  south  boundeuies,  a  portion  of 
the  subdividual  lines;  the  subdivision  of 
certain  sections,  the  survey  of  a  portion 
of  certain  National  Park  Service  Tracts 
in  sections  1,2,  and  3,  the  survey  of 
National  Park  Service  Tract  No.  20-117 
in  section  29,  and  the  survey  of  the 
center  line  (as  built)  of  Arkansas  State 
Highway  No.  43  in  sections  6.  7.  18  and 
19.  Township  16  North,  Range  22  West, 
Fifth  Principal  Meridian.  Arkansas,  will 
be  officially  filed  in  Eastern  States, 


Springfield,  Virginia  at  7:30  a.m.,  on 
August  18.  1997. 

The  survey  was  requested  by  the 
National  Park  Service. 

All  inquires  or  protests  concerning 
the  technical  aspects  of  the  survey  must 
be  sent  to  the  Chief  Cadastral  Surveyor, 
Eastern  States,  Bureau  of  Land 
Management,  7450  Boston  Boulevard, 
Springfield.  Virginia  22153,  prior  to 
7:30  a.m.,  August  18.  1997. 

Copies  of  the  plat  will  be  made 
available  upon  request  and  prepayment 
of  the  reproduction  fee  of  $2.75  per 
copy. 

Dated:  July  2.  1997. 
Stephen  G.  Kopach, 

Chief  Cadastral  Surveyor. 

iFR  Doc.  97-18426  Filed  7-11-97;  8:45  am) 

BILUNG  CODE  431(Mk»-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Modifications  to  the  Bid  Adequacy 
Procedures 

AGENCY:  Minerals  Management  Service 

(MMS).  Interior, 

ACTION:  Notification  of  procedural 

changes. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  has  modified  its  existing 
bid  adequacy  procedures  for  ensuring 
receipt  of  fair  market  value  on  Outer 
Continental  Shelf  (OCS)  oil  and  gas 
leases.  In  Phase  1  these  procedures 
establish  a  new  number  of  bids  rule  for 
acceptance  of  selected  tracts.  In  Phase  2 
these  procedures  expand  the  scope  of 
tract  evaluation;  replace  the  geometric 
average  evaluation  of  tract  with  a 
revised  arithmetic  average  measure  of 
the  tract;  eliminate  the  one-eighth  rule 
for  anomalous  bids;  and  clarify  the 
treatment  of  tracts  identified  as  having 
unusual  bidding  patterns. 

These  changes  were  made  following  a 
review  of  bidding  activity  in  OCS  sales. 
The  new  number  of  bids  rule  relies 
more  on  market-determined  factors  to 
ensure  receipt  of  fair  market  value.  This 
new  rule,  along  with  expansion  of 
evaluation  procedures  beyond  only  tract 
specific  assessments,  will  allow  for 
earlier  acceptance  on  tracts  that  would 
be  accepted  later  in  the  evaluation 
process.  The  revised  average  measure  is 
designed  to  generate  a  better  estimate  of 
tract  value  when  all  bids  fall  below  the 
Government's  original  estimate  of  tract 
value.  The  stricter  screening  rules 
associated  with  the  revised  average 
measure  eliminate  the  need  for  the  one- 
eighth  rule.  The  Regional  Director's 
expanded  authority  to  handle 
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documented  instances  of  unusual 
bidding  patterns  provides  flexibility  to 
modify  certain  acceptance  rules  and 
allows  for  a  decision  to  reject  the  high 
bid  on  identified  tracts. 
OATHS:  This  modification  is  effective 
July  14,  1997. 

FOR  FURT>1ER  INFORMATION  CONTACT:  Dr. 
Marshall  Rose,  Chief,  Economics 
Division,  at  (703)  787-1536. 
SUPPLEMENTARY  INFORMATION:  The 
following  set  of  bid  adequacy 
procedures  incorporates  the  most  recent 
changes.  During  the  bid  review  process. 
MMS  conducts  evaluations  in  a  two- 
phased  process  for  bid  adequacy 
determination.  In  Phase  1  we  review  the 
bid  for  legal  sufficiency  '  and 
anomalies  ^  to  establish  the  set  of 
qualified  bids  ^  to  be  evaluated. 

(1)  Phase  1  partitions  the  tracts 
receiving  bids  into  three  general 
categories: 

•  Those  tracts  which  the  MMS 
identifies  as  being  nonviable  *  based  on 
adequate  data  and  maps; 

•  Those  tracts  where  competitive 
market  forces  can  be  relied  upon  to 
assure  fair  market  value;  and 

•  Those  tracts  where  opportunities 
for  strategic  underbidding,  information 
asymmetry,  collusion,  and  other 
noncompetitive  practices  are  greatest 
and  where  the  Government  has  the  most 
detailed  and  reliable  data. 

Based  on  these  categories,  four  Phase 
1  rules  are  applied  to  all  tracts  receiving 
bids: 

•  Pass  directly  to  Phase  2  for  further 
evaluation  all  tracts  t  that  require 
additional  information  to  make  a 
determination  on  viability  or  tract  type 
and  all  drainage  and  development 
tracts. 

•  Accept  the  highest  qualified  bid  on 
confirmed  and  wildcat  tracts  receiving 
three  or  more  qualified  bids  where  the 
third  highest  such  bid  on  the  tract  is  at 
least  50  percent  of  the  highest  qualified 
bid. 

•  Pass  to  Phase  2  confirmed  and 
wildcat  tracts  receiving  either  one  or 


'  Legal  bids  are  those  bids  which  comply  with 
MMS  regulations  (30  CFR  2561  and  the  NoUce  of 
Sale.  Any  illegal  high  bid  will  be  returned  to  the 
bidder. 

>  Anomalous  bids  include  all  but  the  highest  bid 
submitted  for  a  tract  by  the  same  company,  parent 
or  subsidiary  (bidding  alone  or  jointly).  Such  bids 
are  excluded  when  applying  the  number  of  bids 
rule  or  any  bid  adequacy  measure. 

^Qualified  bids  are  those  bids  which  are  legal  and 
not  anomalous. 

*  Nonviable  tracts  or  prospects  are  those 
geographic  or  geologic  conflgurations  of 
hydrocarbons  whose  risk  weighted  most  probable 
resource  size  is  below  the  minimum  economic  field 
size  for  the  relevant  cost  regime  and  anticipated 
future  prices.  The  risk  used  is  below  the  lowest 
level  anticipated  for  any  tract  or  prospect  in  the 
same  cost  regime. 


two  qualified  bids,  or  three  or  more 
qualified  bids  where  the  third  highest 
such  bid  is  less  than  50  percent  of  the 
highest  qualified  bid. 

•  Accept  the  highest  qualified  bid  on 
confirmed  and  wildcat  tracts 
determined  to  be  nonviable. 

Li  assuring  the  integrity  of  the  bidding 
process,  the  Regional  Director  (RD)  may 
identify  an  unusual  bidding  pattern '  at 
any  time  during  the  bid  review  process, 
but  before  a  tract  is  accepted.  If  the 
finding  is  documented,  the  RD  has 
discretionary  authority,  after 
consultation  with  the  Solicitor,  to  pass 
those  tracts  so  identified  to  Phase  2  for 
further  analysis.  The  RD  may  eliminate 
all  but  the  highest  of  the  unusual  bids 
from  consideration  when  applying  any 
bid  adequacy  rule,  may  choose  not  to 
apply  a  bid  adequacy  rule,  or  may  reject 
the  tract's  highest  qualified  bid. 

Phase  1  procedures  are  generally 
completed  simultaneously  within  three 
weeks  of  the  bid  opening. 

(2)  Phase  2  applies  criteria  designed 
to  resolve  bid  adequacy  assessments  by 
analyzing,  partitioning,  and  evaluating 
tracts  in  two  steps: 

•  Further  mapping  and/or  analysis  is 
done  to  review,  modify  and  finalize 
viability  determinations  and  tract 
classifications. 

•  Tracts  identified  as  being  viable 
must  undergo  an  evaluation  to 
determine  if  fair  market  value  has  been 
received. 

After  completing  these  two  steps,  the 
following  rules  and  procedures  are  used 
in  Phase  2. 

•  Accept  the  highest  qualified  bid  on 
all  tracts  determined  to  be  nonviable. 

•  Accept  newly  classified  confirmed 
and  wildcat  tracts  having  three  or  more 
qualified  bids  where  the  third  highest 
such  bid  is  at  least  50  percent  of  the 
highest  qualified  bid. 

•  Determine  whether  any  categorical 
fair  market  evaluation  technique{s)  will 
be  used.  If  so: 

•  Evaluate,  define  and  identify  the 
appropriate  threshold  measiue(s). 

•  Accept  all  tracts  whose  individual 
cash  flow  values,  if  estimated  by 
MMS  and  used  in  the  bid  adequacy 
procedures,  would  result  in 
satisfaction  of  the  threshold 
categorical  requirements. 

•  Conduct  a  full-scale  evaluation, 
which  could  include  the  use  of 


MONTCAR*.  on  all  remaining  tracts'' 
passed  to  Phase  2  and  still  awaiting  an 
acceptance  or  rejection  decision. 
Compare  the  highest  qualified  bid  on 
each  of  these  remaining  tracts  to  two 
measures  of  bid  adequacy:  the  Mean 
Range  of  Values  (MROV) »  and  the 
Adjusted  Delayed  Value  (ADV).^ 
— Accept  the  highest  qualified  bid  for 
those  tracts  where  such  a  bid  equals 
or  exceeds  the  tract's  ADV. 
— Reject  the  highest  qualified  bid  on 
drainage  and  development  tracts 
receiving  three  or  more  qualified  bids 
where  such  a  bid  is  less  than  one- 
sixth  of  the  tract's  MROV. 
— Reject  the  highest  qualified  bid  on 
drainage  and  development  tracts 
receiving  one  or  two  qualified  bids 
and  on  confirmed  and  wildcat  tracts 
receiving  only  one  qualified  bid 
where  the  high  bid  is  less  than  the 
tract's  ADV. 

•  Select  fi-om  the  outstanding  tracts '° 
those  (a)  drainage  and  development 
tracts  having  three  or  more  qualified 
bids  with  the  third  highest  such  bid 
being  at  least  25  percent  of  the  highest 
qualified  bid  and  (b)  confirmed  and 
wildcat  tracts  having  two  or  more 
qualified  bids  with  the  second  highest 
such  bid  being  at  least  25  percent  of  the 
highest  qualified  bid.  Compare  the 


'  Within  the  context  of  our  bid  adequacy 
procedures,  the  term  "unusual  bidding  patterns" 
typically  refers  to  a  situation  in  which  there  is  an 
excessive  amount  of  coincident  bidding  by  different 
companies  on  a  set  of  tracts  in  a  sale.  Other  forms 
of  unusual  bidding  patterns  exist  as  well,  and 
generally  involve  anti-competitive  practices,  e.g., 
when  there  is  an  uncommon  absence  of  competition 
among  companies  active  in  a  sale  on  a  set  of 
prospective  tracts. 


'MONTCAR  is  a  probabilistic,  cash  flow 
computer  simulation  model  designed  to  conduct  a 
resource-economic  evaluation  that  results  in  an 
estimate  of  the  expected  net  present  value  of  a  tract 
(or  prospect)  along  with  other  measures. 

'These  include  tracts  not  accepted  by  a 
categorical  rule  that  are  classified  as  drainage  and 
development  tracts  and  those  classified  as 
confirmed  and  wildcat  tracts  that  are  viable  and 
received  (a)  one  or  two  qualified  bids,  or  (b)  three 
or  more  qualified  bids  where  the  third  highest  such 
bid  is  less  than  50  percent  of  the  highest  qualified 
bid. 

•The  MROV  is  a  dollar  measure  of  a  tract's 
expected  net  present  private  value,  given  that  the 
tract  is  leased  in  the  current  sale,  allowing  for 
exploration  and  economic  risk,  and  including  tax 
consequences  including  depletion  of  the  cash 
bonus. 

'  The  ADV  is  the  minimum  of  the  MROV  and  the 
Delayed  MROV  (DMROV).  The  DMROVis  a 
measure  used  to  determine  the  size  of  the  high  bid 
needed  in  the  current  sale  to  equalize  it  with  the 
discounted  sum  of  the  bonus  and  royalties  expected 
in  the  next  sale,  less  the  forgone  royalties  from  the 
ci^p^nt  sale.  The  bonus  for  the  next  sale  is 
computed  as  the  MROV  associated  with  the  delay 
in  leasing  under  the  projected  economic, 
engineering,  and  geological  conditions,  including 
drainage.  If  the  high  bid  exceeds  the  DMROV.  then 
the  leasing  receipts  from  the  current  sale  are 
expected  to  be  greater  than  those  from  the  next  sale, 
even  in  cases  where  the  MROV  exceeds  the  high 
bid. 

'"These  consist  of  those  tracts  having  a  highest 
qualified  bid  that  does  not  exceed  the  MROV  or  the 
ADV.  and  are  either  (a)  drainage  or  development 
tracts  receiving  three  or  more  qualified  bids  with 
the  highest  such  bid  exceeding  one-sixth  of  the 
tract's  MROV.  or  (b)  confirmed  and  wildcat  tracts 
that  are  viable  and  receive  two  or  more  qualified 
bids. 


highest  qualified  bid  on  each  of  these 
selected,  outstandiog  tracts  to  the  tract's 
Revised  Arithmetic  Average  Measure 
(RAM). ' '  For  all  these  tracts: 
— ^Accept  the  highest  qualified  bid 

where  such  a  bid  equals  or  exceeds 

the  tract's  RAM. 
— Reject  the  highest  qualified  bid  where 

such  a  bid  is  less  than  the  tract's 

RAM. 

•  Reject  the  highest  qualified  bid  on 
all  leftover  tracts,  i.e.,  those  that  were  in 
the  "outstanding"  set  above  but  not 
selected  for  comparison  to  the  RAM. 

The  Phase  2  bid  adequacy 
determinations  are  normally  completed 
sequentially  over  a  period  ranging 
between  21  and  90  days  after  the  sale. 
The  total  evaluation  period  can  be 
extended,  if  needed,  at  the  RD's 
discretion  (61  FR  34730,  July  3, 1996). 

Dated:  July  7. 1997. 
Carolita  U.  Kallanr, 
Associate  Director  for  Offshore  Minerals 
Management. 
[FR  Doc.  97-18291  Filed  7-11-97;  8:45  am] 

BHUNQ  CODE  4310-MR-P 


DEPARTMENT  OF  INTERIOR 

National  Park  Service 

l.aice  Mead  National  Recreation  Area; 
Operation  of  a  Marina  at  Willow  Beech 

summary:  The  National  Park  Service 
finds  it  necessary  to  issue  a  third 
solicitation  notice  to  correct  the  closing 
date  for  the  acceptance  of  ofiers.  The 
correct  closing  date  will  be  August  19, 
1997.  and  not  September  30, 1997,  as 
previously  announced.  This  notice 
supersedes  all  previous  announcements. 
The  National  Park  Service  is  seeking 
oEfers  to  operate  a  marina  at  Willow 
Beach  Site  within  Lake  Mead  National 
Recreation  Area.  This  opportunity 
Esmains  fully  competitive.  There  is  no 
existing  concession  operator.  The  new 
operation  will  consist  of  a  125  slip 
marina,  a  modest  food  and  store  outlet, 
and  fuel  service.  All  the  existing  facility 
are  government-owned.  An  initial 
capital  investment  will  be  required  for 
the  rehabilitation  of  marina  facilities. 
The  term  of  the  contract  has  been 
extended  from  five  to  ten  years.  In 
addition,  rather  than  having  to  write-off 
the  investment  in  the  new  marina 
docking  system  during  the  contract 
term,  the  concessioner  will  be  allowed 
a  possessory  interest  in  that  facility  (a 
right  to  be  compensated  at  the  end  of 
the  ten  years)  at  either  the  appraised 


value,  based  on  its  replacement  cost  less 
wear-and-tear  and  olwolescence  or  on 
the  investment  made  (whichever  is 


■ '  The  RAM  is  the  arithmetic  average  of  the 
MROV  and  all  qualified  bids  on  the  tract  that  are 
equal  to  at  least  25  percent  of  the  high  bid. 


SUPPI.EMBITARY  INFORMATION:  The  cost 
for  purchasing  a  prospectus  is  $30.00. 
Parties  interested  in  obtaining  a  copy 
should  send  a  check,  no  cash,  payable 
to  "National  Park  Service"  to  the 
following  address:  National  Park 
Service,  Office  of  Concession  Program 
Management,  Pacific  Great  Basin 
Support  Office.  600  Harrison  St..  Suite 
600,  San  Francisco,  California  94107- 
1372.  The  front  of  the  envelope  should 
be  marked  "Attention:  Office  of 
Concession  Program  Management — ^Mail 
Room  Do  Not  Open".  Please  include  a 
mailing  address  indicating  where  to 
send  the  prospectus.  Address  inquiries 
to  Ms.  Teresa  Jackson,  Secretary.  Office 
of  Concession  Program  Management  at 
(415) 427-1369. 

Dated:  June  20, 1997. 
HoUy  Bnndock, 

Acting  Regional  Director,  Pacific  West  Region. 
[FR  Doc.  97-18437  Filed  7-11-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  intention  To  iaeue  a 
Conceeaion  Contract  for  Point  Reyes 
National  Seaahore 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  requirements  of  36 
CFR  51.5  that  the  National  Paric  Service 
intends  to  issue  a  concession  contract  to 
continue  operations  currently 
conducted  at  Point  Reyes  National 
Seashore  to  provide  park  visitors  with 
hostel  services.  This  entails  renewal  of 
an  existing  business  operating  within 
the  park,  along  with  upgrading  the 
authorization  from  a  permit  to  a 
concession  contract.  The  current 
operation  is  a  44-bed  hostel  providing 
low-cost  accommodations  primarily  to 
hikers  and  cyclists  who  frequent  the 
park.  Over  the  last  4  years,  die  business 
has  provided  an  average  of  8,000 
overnight  stays  per  year.  Services  are 
provided  daily  on  a  year-roimd  basis. 
The  existing  business  currently  operates 
out  of  3  buildings  that  were  once  part 
of  a  working  ranch,  and  subsequently 
assigned  to  the  incinnbent  concessioner 
after  acquisition  by  the  National  Paik 
Service  (NFS).  The  buildings  include 
the  main  hostel  building,  an  employee 
dormitory,  and  a  structure  used  for 
group  functions.  Access  to  the  site  is  via 
Sir  Francis  Drake  Highway  and  park 
circvdation  roads. 


In  accordance  with  the  requirements 
of  Pub.  L.  89-249  (16  U.S.C.  20d),  the 
ciirrent  concessioner,  having  operated  to 
the  satisfaction  of  the  Secretary,  has  a 
right  to  a  preference  in  this  renewal 
action. 

SUPPUaHENTAL  INFORMATION:  The 
proposed  contract  calls  for  a  capital 
investment  of  approximately  S210.000 
to  meet  current  need  for  improved 
employee  housing,  at  least  2  additional 
family  guest  units,  and  an  expanded 
sewage  disposal  system  with  greater 
capacity. 

Proposed  term  of  the  new  contract 
will  be  10  years,  provided  that  the 
concessioner  satisfactorily  completes 
the  required  capital  improvement 
program  within  the  first  5  years  of  the 
contract.  Otherwise,  the  contract  expires 
immediately  after  the  5th  year. 

The  cost  for  purchasing  a  prospectus 
is  S30.00.  Parties  interested  in  obtaining 
a  copy  should  send  a  check,  no  cash, 
payable  to  "National  Park  Service"  to 
the  following  address:  National  Park    ■ 
Service.  Office  of  Concession  Program 
Management,  Pacific  Great  Basin 
Support  Office,  600  Harrison  St..  Suite 
600,  San  Francisco,  California  94107- 
1372.  The  front  of  the  envelope  should 
be  marked  "Attention;  Office  of 
Concession  Program  Management — Mail 
Room  Do  Not  Open".  Please  include  a 
mniling  address  indicating  where  to 
send  the  prospectus.  Address  inquiries 
to  Mr.  Glenn  Baker,  Office  of 
Concession  Program  Management  at 
(415)427-1365. 

Dated:  June  30, 1997. 
Cynthia  Ip, 

Acting  Reponal  Director,  Pacific  West  Region. 
[FR  Doc.  97-18436  Filed  7-11-97;  8:45  am] 
BUJNQ  OOOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

Notice  of  avaHabillty 

AGENCY:  National  Paik  Service,  Interior. 
ACnON:  Notice  of  Availability. 

SUMMARY:  Notice  is  hereby  given  that 
pursuant  to  the  provisions  of  the 
National  Environmental  Policy  Act 
(Public  Law  91-190)  and  its 
implementing  regulations  40  CFR  parts 
1500-1508  and  the  provisions  of 
Section  2  of  the  Act  of  September  28, 
1976,  U.S.C.  1901  et  seq.  and  its 
implementing  regulations  36  CFR  part  9, 
subpart  A.  Denali  National  Paik  has 
prepared  an  Environmental  Assessment 
for  ^praisal  sampling  operations  on  the 
Caribou  Howtay  Association  #1 
unpatented  mining  cJaim. 
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ADDRESSES:  This  environmental 
assessment  is  available  for  inspection 
during  normal  business  hours  at  the 
following  location;  Denali  National  Park 
and  Preserve,  Park.  Headquarters.  P.O. 
Box  9.  Denali  Park.  Alaska  99755. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Klensch,  Natural  Resources 
Technician.  Denali  National  Park  and 
Preserve  (907)  683-2294.  at  the  address 
above. 

Dated:  June  27,  1997. 
Ken  Kehrer. 

Chief  Ranger,  Denali  National  Park  and 
Preserve. 
iFR  Doc  97-18434  Filed  7-11-97;  8:45  am) 

BILUNG  CODE  431»-70-M 


DEPARTMEI^  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  from  New  Mexico  in  the 
Possession  of  tfie  Laboratory  of 
Anthropology,  Museum  of  Indian  Arts 
and  Culture,  Museum  of  New  Mexico, 
Santa  Fe,  NM 

AGENCY:  National  Park  Service 
action:  Notice 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  25  U.S.C.  3005  (a)(2). 
of  the  intent  to  repatriate  a  cultural  item 
from  New  Mexico  in  the  possession  of 
the  Laboratory  of  Anthropology, 
Museum  of  Indian  Arts  and  Culture, 
Museum  of  New  Mexico,  Santa  Fe.  NM 
which  meets  the  definition  of  "sacred 
object"  under  Section  2  of  the  Act. 

The  cultural  item  is  a  Chiricahua 
Apache  Cahe  mask  of  painted  wood, 
cloth,  buckskin,  shell,  string,  metal,  and 
a  mirror. 

In  1996.  this  item  was  donated  to  the 
Museum  of  Indian  Arts  and  Culture  by 
John  and  Pat  Rosenwald  for  the  purpose 
of  repatriation. 

Based  on  consulation  and  evidence 
provided  by  representatives  of  the 
Mescalero  Apache  Tribe,  this  item  has 
been  determined  to  have  been  made  by 
Mr.  Eustace  Fatty,  a  member  of  the 
Chiricahua  community  at  Mescalero. 
Consultation  evidence  provided  by 
representatives  of  the  Mescalero  Apache 
Tribe  further  states  that  this  item  is 
needed  by  traditional  religious  leaders 
for  the  practice  of  Native  American 
religion  by  present  day  adherents.  Mr. 
Eustin  Murphy,  grandson  of  Mr.  Eustace 
Fatty,  has  claimed  this  mask  as  a  lineal 
descendent.  and  representatives  of  the 
Mescalero  Apache  Tribe  have  indicated 
that  Mr.  Murphy  is  the  appropriate 
custodian  of  the  mask. 


Based  on  the  above  information, 
officials  of  the  Museum  of  New  Mexico 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(C).  this  cultural  item  is 
a  specific  ceremonial  objects  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
Museum  of  New  Mexico  have  also 
determined,  pursuant  to  25  U.S.C.  3005 
(a)(5)(A).  that  Mr.  Eustin  Murphy  is  the 
direct  lineal  descendant  of  the 
individual  who  owned  this  sacred 
object. 

This  notice  has  been  sent  to  Mr. 
Eustin  Murphy,  and  officials  of  the 
Mescalero  Apache  Tribe  and  the  Fort 
Sill  Apache  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Dr.  Patricia  Neitfeld,  NAGPRA  Project 
Director.  Museum  of  Indian  Arts  and 
Culture.  Museum  of  New  Mexico.  P.O. 
Box  2087.  Santa  Fe,  NM  87504-2087; 
telephone  (505)  827-6344  ext.  559 
before  August  13. 1997.  Repatriation  of 
this  object  to  the  Mr.  Eustin  Murphy 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  July  8,  1997. 
Francis  P.  McManamon, 

Departmental  Consulting 
Archeologist. 

Manager,  Archeology  and  Ethnography 
Program. 
[FR  Doc.  97-18431  Filed  7-11-97;  8:45  am] 

WLUNG  CODE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  Meeting 

agency:  National  Park  Service;  Interior. 
action:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  two 
upcoming  meetings  of  the  Delaware 
Water  Gap  National  Recreation  Area 
Citizen  Advisory  Commission.  Notice  of 
these  meetings  is  required  under  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463). 

Meeting  Date  and  Time:  Thursday, 
September  11,  1997  at  7:00  pm. 

Address:  Bushkill  Visitor  Information 
Center,  Bushkill.  Pa  18324. 

Meeting  Date  and  Time:  Saturday, 
January  10,  1998  at  9:00  am  (Snow  date 
Jan.  17). 

Address:  New  Jersey  District  Office, 
Layton,  NJ  07881. 


The  agenda  for  the  meeting  consists  of 
reports  from  Citizen  Advisory 
Commission  committees  including:  By- 
Laws.  Natural  Resources.  Recreation, 
Cultural  and  Historical  Resources, 
Intergovemment  and  Public  Affairs, 
Construction  and  Capital  Project 
Implementation,  and  Interpretation,  as 
well  as  Special  Committee  Reports. 
Superintendent  William  G.  Laitner  will 
give  a  report  on  various  park  issues. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission  was  established  by  Pub.  L. 
100-573  to  advise  the  Secretary  of  the 
Interior  and  the  United  States  Congress 
on  matters  pertaining  to  the 
management  and  operation  of  the 
Delaware  Water  Gap  National 
Recreation  Area,  as  well  as  on  other 
matters  affecting  the  recreation  area  and 
its  surrounding  communities. 

The  meeting  will  be  open  on  the 
public.  Any  member  of -the  public  may 
file  a  written  statement  concerning 
agenda  items  with  the  Commission.  The 
statement  should  be  addressed  to  The 
Delaware  Water  Gap  National 
Recreation  Area  Citizen  Advisory 
Commission,  P.O.  Box  284,  Bushkill.  PA 
18324.  Minutes  of  the  meetings  will  be 
available  for  inspection  four  weeks  after 
the  meeting  at  the  permanent 
headquarters  of  the  Delaware  Water  Gap 
National  Recreation  Area  located  on 
River  Road.  1  mile  east  of  U.S.  Route 
209,  Bushkill,  Pennsylvania. 
FOR  FURTHER  INFORMATiON,  CONTACT: 
Superintendent,  Delaware  Water  Gap 
National  Recreation  Area,  Bushkill,  PA 
18324, 717-588-2418. 

Dated:  June  30, 1997. 
Williani  G.  Laitner. 

Superintendent. 

Congressional  Listing  for  Delaware 
Water  Gab  NRA 

Honorable  Frank  Lautenberg,  U.S. 
Senate,  SH-506  Hart  Senate  Office 
Building.  Washington.  D.C.  20510- 
3002 

Honorable  Robert  G.  Torricelli.  U.S. 
Senate,  Washington,  D.C.  20510-3001 

Honorable  Richard  Santorum,  U.S. 
Senate,  SR  120  Senate  Russell  Office 
Bldg.,  Washington,  D.C.  20510 

Honorable  Arlen  Specter,  U.S.  Senate, 
SH-530  Hart  Senate  Office  Bldg., 
Washington,  D.C.  20510-3802 

Honorable  Paul  McHale.  U.S.  House  of 
Representatives,  511  Cannon  House 
Office  Bldg..  Washington,  D.C.  20515- 
3815 

Honorable  Joseph  McDade.  U.S.  House 
of  Representatives.  2370  Raybum 
House  Bldg.,  Washington.  D.C. 
20515-3810 


Honorable  Margaret  Roukema,  U.S. 
House  of  Representatives.  2244 
Raybum  House  Office  Bldg., 
Washington.  D.C.  20515-3005 

Honorable  Tom  Ridge,  State  Capitol. 
Harrisburg,  PA  17120 

Honorable  Christine  Whitman,  State 
House.  Trenton,  NJ  08625 

IFR  Doc.  97-18435  Filed  7-11-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  From 
Connecticut  in  the  Possession  of  the 
Yale  Peabody  Museum  of  Natural 
History,  New  Haven,  CT 

agency:  National  Park  Service 
ACTION:  Notice 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d),  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
from  Connecticut  in  the  possession  of 
the  Yale  Peabody  Museum  of  Natural 
History.  New  Haven,  CT. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Yale  Peabody 
Museum  of  Natural  History  professional 
staff  in  consultation  with 
representatives  of  the  Mohegan  Tribe. 

In  1913.  human  remains  representing 
two  individuals  were  excavated  on  the 
property  of  Ulmer  Leather  Company. 
Norwich,  CT  and  donated  to  the  Yale 
Peabody  Museum  by  Henry  Ulmer.  No 
known  individuals  were  identified.  The 
nine  associated  funerary  objects  include 
an  incomplete  copper  vessel,  two 
incomplete  copper  spoons,  four  trade 
metal  spoons,  a  trade  clay  pipe  with  a 
broken  stem,  and  a  stone  pestle. 

In  1973.  human  remains  representing 
one  individual  recovered  from  Norwich, 
CT  were  donated  to  the  Yale  Peabody 
Museum  by  Mr.  Max  Miller  of  Norwich. 
CT.  No  known  individual  was 
identified.  The  one  associated  funerary 
object  is  a  bronze  vessel. 

Morphological  evidence  indicates 
these  human  remains  are  Native 
American  based  on  dentition.  Based  on 
the  types  of  associated  funerary  objects, 
these  human  remains  most  likely  date 
from  the  proto-historic  into  the  early 
historic  period.  Historic  documents 
indicate  that  the  Mohegan  occupied 
Norwich  into  the  historic  period. 

Based  on  the  above  mentioned 
information,  officials  of  the  Yale 


Peabody  Museum  of  Natural  History 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  human  remains 
listed  above  represent  the  physical 
remains  of  three  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Natural  History 
have  also  determined  that,  pursuant  to 
25  U.S.C.  3001  (3)(A),  the  ten  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
Peabody  Museum  of  Natural  History 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  is  a  relationship 
of  shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Mohegan  Tribe. 

This  notice  has  been  sent  to  officials 
of  the  Mohegan  Tribe.  Representatives 
of  any  other  Indian  tribe  that  believes 
itself  to  be  culturally  affiliated  with 
these  human  remains  and  associated 
funerary  objects  should  contact  Dr. 
Richard  Burger,  Director.  Yale  Peabody 
Museum  of  Natural  History,  170 
Whitney  Avenue,  P.O.  Box  208118,  New 
Haven.  CT  06520-8118;  telephone:  (203) 
432-3752,  before  August  13,  1997. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Mohegan  Tribe  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

Dated:  July  8,  1997. 
Francis  P.  McManamon, 
Departmental  Consulting  Archeologist, 
Manager,  Archeology  and  Ethnography 
Program. 

IFR  Doc.  97-18431  -  Filed  7-11-97  ;  8:45 
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JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Civil  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  meet  for  a 
two-day  symposium.  The  symposium 
will  be  on  Discovery  Issues  in 
Litigation.  It  wll  be  open  to  public 
observation  but  not  participation. 
DATES:  September  4-5,  1997. 
TIME:  9:00  a.m.  to  5:00  p.m. 


ADDRESSES:  Boston  College  Law  School. 
Stuart  House,  Room  411,  885  Centre 
Street,  Newton.  Massachusetts. 
FOR  FURTHER  INFORMATION  CONTACT: 
John  K.  Rabiej ,  Chief.  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  July  8,  1997. 
)ohn  K.  Rabie), 

Chief,  Rules  Committee  Support  Office. 
IFR  Doc.  97-18341  Filed  7-11-97;  8:45  am] 
BILUNG  COOE  2210-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Bankruptcy  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  BanlcTuptcy  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Bankruptcy  Procedure  will 
hold  a  two-day  meeting.  The  meeting 
will  be  open  to  public  observation  but 
not  participation  and  will  be  held  each 
day  from  8:30  a.m.  to  5:00  p.m. 
DATES:  September  11-12,  1997. 
ADDRESSES:  The  Williamsburg  Lodge. 
Room  B.  Main  Floor,  310  South  England 
Street.  Williamsburg,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  July  8,  1997. 
John  K.  Rabie), 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc.  97-18342  Filed  7-11-97;  8:45  ami 
BILUNG  COOE  221(M>1-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Appellate  Procedure 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Appellate  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Appellate  Procedure  will  hold 
a  two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
frxjm  8:30  a.m.  to  5:00  p.m. 
DATES:  September  29-30,  1997. 
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ADDRESSES:  Homewood  Suites  Hotel, 
400  Griffin  Street,  Santa  Fe,  New 
Mexico. 

FOR  FURTHER  INFORMATION  CONTACT: 
lohn  K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544.  telephone  (202)  273-1820. 

Dated:  July  8.  1997. 
lohn  K.  Rabiej, 

Chief.  Rules  Committee  Support  Office. 
[FR  Doc.  97-18343  Filed  7-11-97;  8:45  am) 

BILUNG  CODE  2210-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

agency:  ludicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Civil  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 

Rules  of  Civil  Procedure  will  hold  a 

two-day  meeting.  The  meeting  will  be 

open  to  public  observation  but  not 

participation. 

DATES:  October  6-7,  1997. 

TIME:  8:30  a.m.  to  5:00  p.m. 

ADDRESSES:  Stein  Eriksen  Lodge,  7700 

Stein  Way.  Park  City,  Utah. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

K.  Rabiej.  Chief,  Rules  Committee 

Support  Office,  Administrative  Office  of 

the  United  States  Courts,  Washington, 

DC.  20544,  telephone  (202)  273-1820. 

Dated:  July  8, 1997. 
)ohn  K.  Rabiei, 

Chief.  Rules  Committee  Support  Office. 
(FR  Doc.  97-18344  Filed  7-11-97;  8:45  am] 

BILLING  CODE  Z210-01-M 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

IMeeting  of  the  Judicial  Conference 
Advisory  Committee  en  Rules  of 
Criminal  Procedure 

AGENCY:  judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Criminal  Procedure. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Criminal  Procedure  will  hold  a 
two-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation  and  will  be  held  each  day 
from  8:30  a.m.  to  5:00  p.m. 
DATE:  October  13-14, 1997. 


ADDRESS:  Monterey  Plaza  Hotel,  400 
Cannery  Row,  Monterey,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
D.C.  20544,  telephone  (202)  273-1820. 

Dated:  July  8,  1997. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
(FR  Doc.  97-18345  Filed  7-11-97;  8:45  am) 

BILUNG  CODE  2210-01-M 

JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Evidence. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 

Rules  of  Evidence  will  hold  a  two-day 

meeting.  The  meeting  will  be  open  to 

public  observation  but  not  participation 

and  will  be  held  each  day  from  8:30 

a.m.  to  5:00  p.m. 

DATE:  October  20-21,  1997. 

ADDRESS:  Charleston  Place  Hotel,  130 

Market  Street,  Charleston,  South 

Carolina. 

FOR  FURTHER  INFORMATION  CONTACT:  John 

K.  Rabiej.  Chief,  Rules  Committee 

Support  Office,  Administrative  Office  of 

the  United  States  Courts,  Washington, 

D.C.  20544,  telephone  (202)  273-1820. 

Dated:  July  8, 1997. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  97-18346  Filed  7-11-97;  8:45  am) 
BILUNG  CODE  2210-01-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Proposed  Modified  Final  Judgment 
and  Memorandum  in  Support  of 
Modification 

Notice  is  hereby  given  that  a  Motion 
to  Modify,  a  Memorandum  in  Support 
of  Modification,  a  proposed  Modified 
Final  Judgment  and  a  Stipulation,  and 
have  been  filed  in  the  United  States 
District  Court  for  the  District  of 
Columbia  in  United  States  of  America  v. 
MCI  Communications  Corporation  and 
BT  Forty-Eight  Company  ("NewCo"), 
Civ.  No.  94-1317  (TFH). 

As  set  forth  in  the  plaintiffs 
uncontested  Motion  and  Memorandum 


In  Support  of  Modification,  a  number  of 
factual  and  legal  events  have  occurred 
since  the  entry  of  the  existing  Final 
Judgment,  including  British 
Telecommunications  pic's  ("BT")  plan, 
announced  last  fall,  to  purchase  the 
remaining  80%  of  MCI  Communications 
Corporation  ("MCI")  for  $21  billion. 

Tne  existing  final  judgment,  which 
stems  from  a  1994  acquisition  by  BT  of 
20%  of  MCI's  stock,  contains  provisions 
designed  to  remedy  allegations  in  the 
Complaint  filed  contemporaneously 
therewith,  that  BT  would  successfully 
act  on  its  incentives  to  use  its  market 
power  in  the  United  Kingdom  to 
discriminate  in  favor  of  MCI  and/or  BT's 
joint-venture  with  MCI,  at  the  expense 
of  other  U.S.  telecommunications 
carriers  in  the  market  for  international 
telecommunications  services  between 
the  U.S.  and  the  U.K.  and  the  global 
network  services  market.  The  proposed 
Modified  Final  Judgment  retains  and,  in 
some  cases,  strengthens  these 
protections  in  order  to  take  into  account 
the  full  integration  of  BT  and  MCI,  as 
well  as  changed  market  conditions  since 
the  existing  Final  Judgment  was 
entered.  Specifically,  the  proposed 
Modified  Final  Judgment  increases  the 
amount  of  information  that  the  merged 
entity,  who  is  named  as  a  party  to  the 
modified  decree,  is  required  to  report  in 
order  to  facilitate  the  detection  of 
specific  instances  of  discrimination  and 
to  provide  evidence  that  could  be  used 
in  support  of  complaints  to  the  relevant 
U.S.  and  U.K.  regulatory  agencies.  The 
proposed  Modified  Final  Judgment  also 
revises  the  confidentiality  provisions  of 
the  existing  decree  in  order  to  reduce 
the  risk  that  confidential,  competitively 
sensitive  information  that  BT  obtains  in 
the  course  of  its  relationships  with  other 
U.S.  telecommunications  providers  are 
not  disclosed  to  MCI  through  the 
corporate  parent  or  as  a  result  of  any 
subsequent  corporate  reorganization. 
The  proposed  Modified  Final  Judgment 
also  extends  the  time  period  of  the 
existing  decree  and  enhances  the 
Department's  ability  to  monitor  and 
enforce  compliance  with  the  decree  by 
giving  the  Department  access  to  the 
merged  entity's  documents  and 
personnel,  wherever  located. 

Public  comment  on  the  proposed 
Modified  Final  Judgment  should  be 
directed  to  Donald  Russell,  Chief, 
Telecommunications  Task  Force,  Room 
8104,  U.S.  Department  of  Justice, 
Antitrust  Division,  555-4th  Street, 
N.W.,  Washington,  D.C.  20001.  Such 
comments  and  the  Department's 
responses  thereto  will  be  filed  with  the 
Court.  In  its  filing,  the  Department 
indicated  that  it  would  follow  its 
standard  60-day  comment  period.  On 


July  7,  1997,  however,  the  Court  granted 
defendants'  motion  to  shorten  the 
comment  period  to  30  days. 
Constance  K.  Robinson, 

Director  of  Operations. 

United  States  District  Coiul  for  the  District 
of  Columbia 

United  States  of  America,  Plaintiff,  v.  MCI 
Communications  Corporation  and  BT  Forty- 
Eight  Company  ("NewCo"),  Defiendants 

ICivil  Action  No.  94-1317  (TFH)) 
Stipulation 

It  is  stipulated  and  agreed  by  and  between 
the  undersigned  parties  by  their  respective 
attorneys,  that: 

1.  The  Court  has  jurisdiction  over  the 
defendants  and.  for  the  limited  purpose  of 
enforcing  this  Stipulation,  over  British 
Telecommunications  pic  ("BT"). 

2.  The  parties  to  this  Stipulation  consent 
to  the  modification  of  the  Final  Judgment 
entered  by  this  Court  on  September  29. 1994, 
as  shown  in  the  attached  Modified  Final 
Judgment  filed  with  this  Stipulation.  The 
parties  further  consent  that  the  Modified 
Final  Judgment  in  the  form  attached  may  be 
entered  by  the  Court,  upon  any  party's 
motion,  at  any  time  after  the  completion  of 
the  procedures  specified  in  the  United  States' 
Explanation  of  Procedures,  attached  to  this 
Stipulation,  without  further  notice  to  any 
party  or  other  proceedings,  provided  that 
plaintiff  has  not  withdrawn  its  consent, 
which  it  may  do  at  any  time  before  entry  of 
the  Modified  Final  Judgment  by  serving 
notice  on  the  defendants  and  BT  and  by 
filing  that  notice  with  the  Court. 

3.  BT  and  defendant  MCI  have  entered  into 
a  Merger  Agreement  and  Plan  of  Merger 
dated  November  3, 1996  ("Merger 
Agreement"),  whereby  MCI  shall  be  merged 
into  a  wholly-owned  subsidiary  of  BT.  Upon 
completion  of  the  merger,  the  parent 
company,  BT,  will  be  renamed  Concert  pic 
("Concert").  The  parties  have  agreed  that  this 
Court  shall  have  jurisdiction  over  the  jjarent 
company  following  the  consummation  of  the 
proposed  transaction,  and  that  the  parent 
company  will  be  bound  by  the  provisions  of 
the  Final  Judgment  and  the  Modified  Final 
Judgment  when  it  is  entered.  The  parties  are 
hereby  estopped  &x>m  arguing  that  this  Court 
lacks  venue  or  jurisdiction  over  the  subject 
matter  of  this  action  or  over  Concert.  The 
parties  further  agree  that  following  its 
formation,  Concert  will  become  a  party  to  ihe 
Modified  Final  Judgment. 

4.  The  parties  to  this  Stipulation  agree  that 
as  of  the  date  of  this  Stipulation  and  pending 
entry  of  the  Modified  Final  Judgment,  MCI 
shall  abide  by  the  terms  and  conditions  of 
Section  U.A.S.ii  of  the  Modified  Final 
Judgment  as  though  the  same  were  in  full 
force  and  effect  as  an  order  of  the  Court. 

5.  The  parties  to  this  Stipulation  agree  that 
if  the  Merger  Agreement  is  consummated 
before  the  Modified  Final  Judgment  is 
entered,  they  shall  abide  by  all  of  the  terms 
and  conditions  of  the  Modified  Final 
Judgment  as  though  the  same  were  in  full 
force  and  effect  as  an  order  of  the  Court. 

6.  The  parties  agree  to  notify  the  plaintiff 
in  writing  if  MCI  or  Concert  hereafter  files 


with  the  Federal  Communications 
Commission  ("FCC")  or  the  United 
Kingdom's  Office  of  Telecommunications 
("OFTEL")  an  application  to  assign  (or 
transfer  control  of)  any  license  or 
authorization  held  by  MCI  or  BT  relating  to 
telecommunications  services  between  the 
United  States  and  the  United  Kingdom,  or  if 
Concert  seeks  to  reorganize  its  corporate  . 
structure  so  as  to  combine  NewCo  and  BT  in 
the  same  corporate  entity  as  set  forth  in 
Section  VII.B  of  the  Modified  Final 
Judgment. 

7.  The  agreements  governing  disclosure  to 
United  States  corporations  that  are 
referenced  in  Section  FV.E  of  the  Modified 
Final  Judgment,  shall  provide  that:  (1)  Non- 
public information  received  from  the 
Department  of  Justice  shall  be  used  solely  in 
connection  with  the  filing  of  a  complaint 
with  or  providing  information  to 
governmental  authorities  in  the  United  States 
or  the  United  Kingdom,  and  not  for  any  other 
purpose;  (2)  such  information  shall  not  be 
disclosed  to  any  p>ersons  other  than  those 
officers,  directors,  employees,  agents  or 
contractors  of  the  corporation  who  need  such 
information  in  order  to  file  a  complaint,  to 
determine  whether  a  complaint  should  be 
filed  or  to  provide  information  to  any 
governmental  authority  in  the  United  States 
or  the  United  Kingdom,  and  to  those 
government  authorities  (including,  but  not 
limited  to,  the  FCC  and  OFTEL);  (3)  all 
persons  to  whom  any  non-public  information 
is  disclosed  will  be  advised  of  the  limitations 
on  the  use  and  disclosure  of  such 
information;  and  (4)  if  unauthorized  use  or 
disclosure  occurs,  the  Department  of  Justice 
may  revoke  or  otherwise  limit  further  access 
to  such  information  by  the  corporation  or  any 
person  unless  the  Department  of  Justice 
decides,  in  its  sole  discretion,  that  such 
revocation  is  unnecessary  under  the 
circumstances.  The  Department  of  Justice 
may  add  further  conditions  to  any 
agreements  referenced  in  Section  FV.E  of  the 
Modified  Final  Judgment  if  it  determines  that 
such  conditions  are  necessary  for  the 
protection  of  any  non-public  information. 
Any  actions  taken  by  the  Department  of 
Justice  to  redress  the  unauthorized  use  or 
disclosure  of  any  non-public  information 
shall  neither  preclude  nor  give  rise  to 
defendant's  right  to  pursue  to  separate  action 
against  any  person  for  the  unauthorized  use 
of  disclosure  or  such  information. 

8.  In  the  event  plaintiff  withdraws  its 
consent,  as  provided  in  paragraph  2  above,  or 
if  the  proposed  Modified  Final  Judgment  is 
not  entered  pursuant  to  this  Stipulation,  this 
Stipulation  shall  be  of  no  effect  whatever, 
and  the  making  of  this  Stipulation  shall  be 
without  prejudice  to  any  party  in  this  or  any 
other  proceeding. 

For  Plaintiff  United  States  of  America. 

Dated:  July  2,  1997. 
Yvette  Benguerel, 
D.C.BaT*442452. 
David  Myers 

United  States  Department  of  Justice,  Antitrust 
Division,  555  4th  Street,  N.W..  Washington, 
D.C.  20001,  (2021514-5808. 

For  British  Telecommunications  PLC 


Dated:  July  2,  1997. 
David  J.  Saylor, 
DC  Bar $96826, 
Hogan  &  Hartson, 

Columbia  Square,  555  Thirteenth  Street, 
N.W..  Washington,  D.C.  20004-1109.  (202) 
637-8679. 

For  MCI  Communications  Corporation. 

Dated:  July  2.  1997. 
Anthony  C.  Epstein, 
D.C.  Bar $250829 
Jenner  &  Block. 

601  Thirteenth  Street.  N.W..  Suite  1200, 
Washington.  D.C.  20005,  (202)  639-6080. 

Certificate  of  Service 

I.  Tracy  Varghese,  hereby  certify  under 
penalty  of  perjury  that  I  am  not  a  party  to  this 
action,  that  I  am  not  less  than  18  years  of  age. 
and  that  I  have  on  this  day  caused  the  Motion 
to  Modify,  Memorandum  In  Support  of 
Modification.  Stipulation,  and  Modified 
Final  Judgment,  to  be  served  on  the 
defendants  by  mailing  a  copy,  postage  paid, 
to  each  of  the  defendants  on  the  attached 
service  list. 

Dated:  July  7,  1997. 
Tracy  Varghese 

Service  List 

BT  Forty-Eight  Company. 
David  J.  Saylor. 
Hogan  &  Hartson. 

Columbia  Square,  555  Thirteenth  Street, 
N.W.,  Washington,  DC.  20004-1109. 

MCI  Communications  CorfKDrations 
Anthony  C.  Epstein, 
Jenner  &  Block, 

601  Thirteenth  Street,  N.W..  Suite  1200, 
Washington.  DC.  20005. 

United  States  District  Court  for  the  District 
of  Columbia 

ICivil  Action  No.  94-1317  (TFH)I 

United  Stales  of  America,  Plaintiff,  v.  MQ 
Communications  Corporation  and  BT  Forty- 
Eight  Company,  ("NewCo"),  Defendants 

Motion  of  the  United  States  for 
Modifications  of  the  Final  )udgment 

Plaintiff,  the  United  States  of  America, 
moves  this  Court  to  modify  the  Final 
Judgment  in  the  above-captioned  matter. 
PlaintifTs  motion  is  biased  on  the  following 
grounds: 

1.  On  June  15,  1994,  the  United  SUtes  filed 
its  complaint  in  the  above-captioned  case 
alleging  that  the  acquisition  by  British 
Telecommunications  pic  ("BT")  of  a  20% 
ownership  interest  in  MCI  Communications 
Corporation  ("MCI")  created  an  incentive  for 
BT,  using  its  existing  market  pwwer  in  the 
United  Kingdom,  to  favor  MCI  at  the  expense 
of  other  United  Slates  international  carriers 
in  the  market  or  markets  for  international 
telecommunications  services  in  violation  of 
Section  7  of  the  Clayton  Act,  15  U.S.C.  §  18. 
The  complaint  also  alleged  that  the  formation 
of  a  joint  venture  between  BT  and  MCI 
("NewCo")  to  provide  seamless  global 
network  services  to  multinational 
corporations  created  an  incentive  for  BT  to 
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use  its  dominance  in  the  UK  to  favor  the  joint 
venture  at  the  expense  of  other  global 
network  service  providers  in  the  provision  of 
the  UK  segment  essential  to  any  seamless 
global  network. 

2.  The  Final  judgment,  filed 
contemporaneously  with  the  compliant  and 
entered  by  the  Court  on  September  29. 1994 
after  a  Tunney  Act  review,  contains 
provisions  designed  to  reduce  the  risk  that 
BT  would  use  its  market  power  to 
discriminate  in  favor  of  MCI  or  the  joint 
venture.  The  Final  Judgment  further  provides 
that  the  Department  may  seek  a  modification 
of  the  Final  Judgment  in  order  to  prevent 
discrimination.  The  potential  discrimination 
need  not  have  been  foreseen  at  the  time  the 
Complaint  in  this  matter  was  filed.  If  a 
motion  for  modification  is  uncontested,  it  is 
analyzed  under  a  public  interest  standard. 
After  the  Final  Judgment  was  entered.  BT 
and  MCI  consummated  BT's  20%  acquisition 
and  formed  the  joint  venture,  NewCo. 

3.  In  November  1996,  BT  and  MCI  entered 
into  a  Merger  Agreement  and  Plan  of  Merger 
pursuant  to  which  MCI  will  be  completely 
merged  into  a  wholly-owned  subsidiary  of 
BT.  The  new  parent  company,  BT.  will  then 
be  renamed  Concert,  pic. 

4.  Both  the  US  and  UK  governments  have 
enacted  reforms  since  the  final  judgment  was 
entered  that  altar  the  status  of  competition 
for  international  traffic  between  the  US  and 
the  UK.  Despite  these  changes,  however.  BT 
still  maintains  substantial  market  power  in 
local  and  domestic  long  distance  services  in 
the  United  Kingdom  and  BT's  dominance  in 
these  markets  is  unlikely  to  erode  swiftly. 

5.  Accordingly,  certain  modifications  to  the 
final  judgment  aimed  at  deterring  and 
detecting  discrimination  need  to  be  retained 
and,  in  some  cases,  strengthened  in  order  to 
ensure  that  the  resulting  full  integration  of 
BT  and  MCI  and  changed  market  conditions 
will  not  impair  the  effectiveness  of  any 
protections  afforded  by  the  existing  decree. 

6.  The  proposed  modified  final  judgment, 
filed  contemporaneously  herewith,  sets  forth 
the  specific  modifications  agreed  to  among 
the  parties.  PlaintifTs  Memorandum  In 
Support  Of  Modification  demonstrates  that 
the  proposed  modifications  are  necessary  to 
address  the  concerns  raised  by  the  full 
integration  of  BT  and  MCI  as  well  as  certain 
regulatory  changes  and,  therefore,  are  in  the 
public  interest. 

7.  Defendants  have  authorized  Plaintiff  to 
state  that  they  concur  in  this  motion. 

8.  The  Department  does  not  believe  that 
this  modification  is  subject  to  the  Tunney 
Act.  Because  of  the  important  issues 
involved,  however,  the  Department  intends 
to  follow  the  comment  procedures  outlined 
in  the  attached  Explanation  of  Procedures. 
After  completion  of  the  procedures,  the 
Department  will  file  another  motion 
requesting  that  the  Court  enter  the  attached 
Modified  Final  Judgment. 


Respectfully  submitted. 
Joel  I.  Klein, 

Acting  Assistant  Attorney  General. 
Lawrence  R.  FuUerton. 
Deputy  Assistant  Attorney  General. 
Charles  E.  Biggio, 
Senior  Counsel. 
Constance  K.  Robinson, 
Director  of  Operations. 
Donald  J.  Russell, 

Chief,  Teleconununications  Task  Force. 
Nancy  M.  Goodman, 

Assistant  Chief,  Telecommunications  Task 
Force. 

Yvette  Benguerel, 
DC  Bar  9442452 
David  Myers 

Attorneys,  United  States  Department  of 
Justice,  Antitrust  Division,  555  4th  Street, 
N.W.,  Washington,  D.C.  20001,  {202}  514- 
5808. 

Dated:  July  7.  1997. 

United  States  District  Court  for  the  District 
of  Columbia 

(Civil  Action  No.  94-1317  (TFH)I 

United  States  of  America.  Plaintiff,  v.  MCI 
Communications  Corporation  and  BT  Forty- 
Eight  Company  ("NewCo"),  Defiendants 

Memorandum  of  the  United  States  in 
Support  of  Modification  of  the  Final 
Judgment 

The  United  States  submits  this 
memorandum  in  support  of  its  motion  to 
modify  the  Final  Judgment  entered  in  the 
above-captioned  case.  Contemporaneously 
with  filing  its  motion  and  memorandum,  the 
United  States  is  also  filing  a  proposed 
modified  final  judgment  and  a  Stipulation 
wherein  the  parties  have  agreed  to  be  bound 
by  the  provision  of  modified  final  judgment 
following  consummation  of  the  merger  and 
pending  entry  of  the  modified  final  judgment 
by  the  Court.  A  number  of  factual  and  legal 
events  have  occured  since  the  entry  of  the 
exisiting  final  judgment,  including  an 
agreement  among  the  parties  to  enter  into  a 
full  merger.  The  proposed  modifications 
ensure  that  these  events  do  not  impair  the 
effectiveness  of  the  existing  Final  Judgment, 
and  are  in  the  public  interest. 

I.  Introduction  and  Background 

On  June  15, 1994,  the  United  States  filed 
its  complaint  in  the  above-captioned  case. 
The  complaint  alleged,  inter  alia,  that  the 
acquisition  by  British  Telecommunications 
pic  ("BT")  of  a  20%  ownership  interest  in 
MCI  Communications  Corporation  ("MCI") 
created  an  incentive  for  BT,  using  its  existing 
market  power  in  the  United  Kingdom,  to 
favor  MCI  at  the  expense  of  other  United 
States  international  carriers  in  the  market  or 
markets  for  international  telecommunications 
services  between  the  United  States  and  the 
United  Kingdom.  See  Competitive  Impact 
Statement  of  the  United  States  Department  of 
Justice  (hereinafter  "CIS"),  dated  June  15, 
1994,  at  11.  The  Complaint  also  alleged  that 
the  formation  of  a  joint  venture  between  BT 
and  MCI  to  provide  seamless  global  network 


services  to  multinational  corporations 
created  an  incentive  for  BT  to  use  its 
dominance  in  the  UK  to  favor  the  joint 
venture  at  the  expense  of  other  global 
network  service  providers  in  the  provision  of 
the  UK  segment  essential  to  any  seamless 
global  network.  See  CIS  at  14-17. 

The  complaint  recognized  that  BT  could 
effectuate  this  discrimination  in  numerous 
ways,  including.  (1)  Offering  MCI  and  the 
joint  venture  interconnection  and  other 
telecommunications  services  on  more 
favorable  terms  and  conditions  than  MCI's 
competitors  and/or  providing  MCI  and  the 
joint  venture  with  advance  notice  of  planned 
changes  to  BT's  network;  (2)  providing  MCI 
and  the  joint  venture  with  confidential, 
competitively  sensitive  information  that  BT 
obtains  from  other  telecommunications 
providers  through  BT's  correspondent 
relationships  and/or  through  BT's  provision 
of  interconnection  or  other 
telecommunications  services  within  the 
United  Kingdom;  and  (3)  discriminating 
against  other  carriers  by  diverting  some  or  all 
of  BT's  international  switched  traffic  between 
the  United  Kingdom  and  the  United  States  to 
MCI  or  the  joint  venture,  outside  the 
correspondent  system. '  If  other  carriers  could 
not  respond  to  this  diversion  by  diverting 
their  own  traffic,  they  would  be  left  with 
larger  net  settlement  payments  (due  to  the 
loss  of  BT's  offsetting  minutes  of  traffic). 
placing  them  at  a  competitive  disadvantage 
to  MCI.  It  would  also  give  BT  an  incentive 
to  keep  the  US-UK  accounting  rate  high.  See 
id. 

The  final  judgment,  filed 
contemporaneously  with  the  complaint  and 
entered  by  the  Court  on  September  29, 1994 
after  a  Tunney  Act  review,  contains  three 
categories  of  provisions  designed  to  remedy 
the  anticompetitive  effects  of  the  partial 
acquisition:  (1)  Transparency  provisions;^  (2) 
confidentiality  provisions;^  and  (3)  a 
provision  designed  to  address  the  diversion 
issue.*  These  provisions  were  specifically 
designed  to  diminish  the  risk  that  BT  would 
successfully  act  on  its  incentive  to  use  its 


'  Under  the  correspondent  system,  carriers  from 
one  nation  set  up  correspondent  relationships  with 
carriers  from  other  nations  to  facilitate  the 
movement  of  traffic  between  their  respective 
countries.  The  negotiated  rate  at  which  such  traffic 
is  carried  is  called  the  Accounting  Rate.  In  order  to 
prevent  foreign  monopoly  carriers  from 
discriminating  against  United  States  carriers  by 
threatening  to  send  all  of  their  traffic  to  any  one  US 
carrier  unless  the  other  carriers  accepted  a  higher 
accounting  rate  (a  practice  known  as 
"whipsawing").  the  KCC  promulgated  the 
International  Settlements  Policy  or  ISP.  Pursuant  to 
the  ISP.  each  carrier  must  pay  V2  of  the  accounting 
rate,  known  as  the  Settlement  f^te,  for  the 
completion  of  calls  on  the  corresponding  carrier's 
network;  all  US  carriers  must  be  charged  the  same 
accounting  rate  (non-discrimination);  and  traffic 
must  be  relumed  to  a  particular  US  carrier  in 
proportion  to  the  traffic  received  from  that  US 
carrier  (proportionate  return)  Because  the  US  sends 
more  minutes  of  traffic  to  the  UK  than  UK  carriers 
send  to  the  US.  US  carriers  end  up  with  a  net 
settlement  outpayment  to  UK  carriers  equal  to  the 
settlement  rate  multiplied  by  the  imbalan(!e  of 
minutes. 

'  See  Sections  II.A.1-5. 

'  See  Sections  II.B-D. 

*  See  Section  Il.E. 


market  power  to  discriminate  in  favor  of  MCI 
or  the  joint  venture.  After  the  final  judgment 
was  entered.  BT  and  MCI  consummated  BT's 
20%  acquisition  and  formed  the  joint 
venture.  NewCo. ^ 

The  final  judgment  also  specifically 
provided  a  mechanism  for  allowing 
modifications  of  the  judgment  to  expand, 
alter  or  reduce  its  terms  in  order  for  the 
United  States  to  maintain  the  status  quo  or 
to  prevent  new  forms  of  discrimination  that 
would  result  in  harm  to  United  States 
consumers. s  Under  the  terms  of  the  decree, 
the  event  or  change  that  triggers  the  need  for 
the  modification  need  not  have  been  foreseen 
at  the  time  the  final  judgment  was  entered. 
Such  an  event  could  include  new  forms  of 
discrimination  that  were  not  anticipated  at 
the  time  the  final  judgment  was  entered  and 
thus,  not  referenced  or  described  in  the  CIS. 
See  CIS  at  32-33,  38.-  Whether  based  on 
foreseen  or  unforeseen  circumstances,  a 
modification  that  is  uncontested  is  reviewed 
tinder  a  public  interest  standard.  Id.  at  31- 
32.  The  modifications  proposed  herein  have 
been  agreed  to  by  all  parties,  and  this 
memorandum,  therefore,  analyzes  the 
proposed  modifications  under  a  public 
interest  standard. 

n.  Factual  and  Legal  Events  Occurring  Since 
the  Final  Judgment  Was  Entered 

The  United  States  seeks  to  modify  the  final 
judgment,  in  part,  because  BT  and  MCI  have 
now  agreed  to  enter  into  a  full  merger.  In 
November  1996,  a  Merger  Agreement  and 
Plan  of  Merger  was  executed  pursuant  to 
which  MCI  shall  be  merged  into  a  wholly- 
owned  subsidiary  of  BT.  The  new  parent 
company,  BT,  will  be  renamed  Concert  pic. 
Although  the  Department  thoroughly 
analyzed  all  of  the  competitive  consequences 
associated  with  BT's  initial  20%  acquisition 
of  MCI,  the  Department  undertook  an 
evaluation  of  the  changes  in  market 
conditions  since  1994  in  order  to  determine 
whether  a  modification  of  the  existing  decree 
was  appropriate  under  the  circumstances. 

In  addition  to  the  full  merger  of  BT  and 
MCI,  both  the  US  and  UK  governments  have 
enacted  reforms  since  the  Final  Judgment 
was  entered  that  alter  the  status  of 
competition  for  international  traffic  between 
the  US  and  the  UK.  Theses  changes  were 
designed  to  move  international 
telecommunications  services  from  the  highly 
regulated  correspondent  system 
characterized  by  few  providers  (many  of 
which  have  substantial  market  power  in  their 
home  countries)  and  above-cost  prices,  to  a 
more  competitive  envirormient.  As  discussed 
in  more  detail  below,  these  regulatory 


'The  joint  venture  ultimately  came  to  be  known 
as  Concert  Communications  Company,  not  to  t>e 
confused  with  Concert  pic  (the  proposed  name  of 
the  fully  merged  company  as  discussed  below). 

"The  modification  provision  of  the  final 
judgment  also  allows  the  parties  to  seek  changes  in 
order  to  prevent  undue  hardship  to  them. 

'  Before  concluding  that  discrimination  against 
any  particular  competitor  of  MCI  or  NewCo 
necessitates  modification  of  the  final  judgment, 
however,  the  Department  would  ordinarily  first 
inquire  whether  the  injured  party  had  availed  itself 
of  existing  regulatory  remedies  in  the  United  States 
or  the  United  Kingdom.  See  QS  at  32-33. 


changes  and,  in  particular,  the  granting  of 
International  Simple  Resale  ("ISR") 
licenses,^  have  been  somewhat  effective  in 
lowering  the  US-UK  accounting  rate.  Despite 
these  changes,  however,  {he  US— UK 
accounting  rate  is  still  above-cost  and,  thus, 
BT's  incentive  to  discriminate  against  its  and 
MCI's  competitors  still  exists. 

In  addition  to  BT's  incentive  to 
discriminate,  concerns  about  BT's  ability  to 
discriminate  against  its  and  MCI's 
competitors  also  still  exist.  BT  maintains 
substantial  market  power  in  local  and 
domestic  long  distance  services  in  the  United 
Kingdom.  Currently,  BT  has  an  80%  share  of 
switched  long  distance  revenues  in  the  UK. 
Although  cable  companies  have  made  some 
inroads  into  the  local  market,  BT  maintains 
a  91%  share  of  local  revenues.  BT's  position 
in  these  markets  is  unlikely  to  erode  swiftly.^ 
For  the  foreseeable  future,  international 
carriers  will  be  required  to  obtain 
interconnection  and  other  services  from  BT 
in  order  to  terminate  calls  in  the  UK. 

As  a  result  of  its  new  analysis,  the 
Department  has  concluded  that  provisions  of 
the  Final  Judgment  aimed  at  deterring  and 
detecting  discrimination  need  to  be  retained 
and,  in  some  cases,  strengthened.  In  addition, 
certain  modifications  are  required  in  order  to 
ensure  that  the  resulting  full  integration  of 
BT  and  MCI  will  not  impair  the  effectiveness 
of  the  protections  afforded  by  the  existing 
decree. 

III.  Explanation  of  the  Proposed 
Modifications 

BT's  merger  with  MCI,  combined  with  the 
regulatory  changes  outlined  above,  justify 
modifying  certain  substantive  and  procedural 
provisions  of  the  existing  Final  Judgment. 
These  proposed  modifications  are  discussed 
seriatim. 

A.  Transparency  Provisions 

Sections  11.  A.  1-6  of  the  existing  Final 
Judgment  require  MCI  and  NewCo  (the  joint 
venture  of  BT  and  MCI  that  provides  global 
network  services),  to  report  certain 
information,  including  but  not  limited  to 
prices,  terms  and  conditions  of 
interconnection  and  other  arrangements 
between  MCI,  NewCo  and  BT.  data 
concerning  the  quality  of  service  provided  by 
BT  to  MCI  and  NevsrCo,  and  the  total  minutes 
of  traffic  that  MCI  sends  to  and  receives  from 
BT  in  each  accounting  rate  category.  See  CIS 
at  18-26.  These  provisions  were  included  to 
allow  principal  competitors  of  MQ  and  the 
joint  venture  (who  have  signed 
confidentiality  agreements  with  the  US 


'International  Simple  Resale  or  ISR  means  the 
use  of  teleconununications  facilities  to  carry 
international  telecommunications  traffic  without 
measuring  usage  (e.g..  over  private  leased  lines). 
where  such  traffic  is  carried  over  the  public 
switched  network  in  the  nation  where  it  originates 
and  where  it  terminates. 

^  These  figures  have  not  changed  substantially 
since  the  complaint  was  filed  in  tliis  case.  See  CIS 
at  7-8.  Although  UK  regulators  have  taken  steps  to 
encourage  competition,  they  do  not  require  6°?  to 
unbundle  local  loops  or  to  provide  dialing  parity 
and/or  presubscription  to  competing  providers. 
Such  requirements  have  been  imposed  in  the  US  to 
speed  the  introduction  of  competition  into 
teleconununications  markets. 


government)  to  monitor  whether  BT  is 
discriminating  in  favor  of  these  entities  and 
to  provide  evidence  that  could  be  used  in 
support  of  complaints  to  the  relevant  US  or 
UK  government  agencies. 

The  proposed  modified  final  judgment 
retains  all  of  the  transparency  provisions  of 
the  existing  final  judgment  with  two  notable 
modifications.  First,  in  addition  to  MCI,  the 
proposed  modified  final  judgment  directs  the 
ultimate  corporate  parent.  Concert  pic,  to 
report  the  requisite  information.'"  This 
ensures  that  the  required  information  is 
reported  regardless  of  what  entity  within 
Concert  maintains  it  and  whether  Concert  in 
the  future  undergoes  substantial 
reorganization.  The  second  modification 
requires  MCI  and  Concert,  in  addition  to 
reporting  the  total  number  of  minutes  that 
MCI  sends  to  and  receives  from  BT.  to  report 
information  regarding  time-of-day,  point-of- 
termination  and  type  of  transmission  facility. 
This  information  is  designed  to  enable 
competitors  to  more  easily  detect  a  particular 
type  of  discrimination.  Given  BT's  ownership 
of  MCI  there  is  a  concern  that  BT  could 
discriminate  by  sending  better  traffic  (i.e., 
traffic  that  is  less  expensive  to  terminate  and, 
therefore,  more  profitable)  to  MCI,  thus 
disadvantaging  MCI's  competitors.  The 
modified  final  judgment  also  requires  the 
parties  to  report  this  information  on  a 
semiannual  as  opposed  to  annual,  basis  and 
no  later  than  60  days  after  the  end  of  the  six 
month  period  being  reported. 

Under  a  separate  provision,  defendants 
have  also  agreed  to  provide  notification  to 
the  United  States  prior  to  any  corporate 
reorganization  that  would  combine  the 
functions  of  or  otherwise  eliminate  the 
separate  identities  of  MCI,  NewCo  and  BT. 
Such  reorganizations  may  make  it  difficult 
for  the  parties  to  accurately  report  the  data 
required  under  the  transparency  provisions 
or  make  the  data  reported  insufficient  to 
detect  discriminatory  conduct.  The  provision 
further  establishes  a  procedure  whereby  the 
United  States  can  obtain  additional 
information  prior  to  any  such  reorganization 
in  order  to  evaluate  the  impact  of  such 
reorganization  on  the  modified  final 
judgment  and,  if  required,  to  seek  further 
modifications  so  as  to  maintain  the  viability 
of  the  modified  final  judgment." 

B.  Confidentiality  Provisions 

Sections  II.B,  D.C  and  n.D  of  the  existing 
Final  Judgment  prohibit  MCI  and  NewCo 
frt)m  receiving  confidential,  competitively 
sensitive  information  that  BT  receives  in  the 
course  of  its  correspondent  relationships 
with  other  United  States  telecommunications 
providers  and/or  in  the  provision  of 
intercormection  or  other  telecommunications 
services  within  the  United  Kingdom.  This 
prohibition  made  sense  in  the  context  of  BT's 
20%  acquisition  because  MCI  remained  an 
independent,  fully  accountable  company. 


'"Concert  pic,  the  ultimate  parent,  is  thus  named 
as  a  party  to  the  Modified  Final  Judgment.  Because 
Concert  pic  is  defined  therein  to  include  NewCo. 
and  because  Concert  pic  has  agreed  to  assume 
liability  for  certain  acts  of  NewCo.  NewCois  deleted 
as  a  separately  named  party  to  the  modified  final 
judgment. 

"  See  Section  VII.B  of  the  proposed  modified 
final  judgmenL 
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After  the  complete  merger  of  MCI  into  BT. 
concerns  abut  the  inappropriate  use  of  such 
confidential  information  continue  to  exist. 
For  a  number  of  reasons,  however,  the 
complete  merger  of  MCI  into  BT  limits  the 
enforceability  of  the  existing  provisions. 
First,  after  the  merger.  Concert  pic.  not  MCI, 
will  be  the  ultimate  decision-maker. 
Confidential  information  could  flow  from  BT 
to  MCI  and  the  joint  venture  through  the 
corporate  decision-maker.  Concert.  Second, 
after  the  merger,  the  defendants  have 
proposed  to  transfer  the  responsibility  for 
maintaining  BT's  correspondent 
relationships  with  other  United  States 
telecommunications  carriers  to  the  subsidiary 
with  responsibility  for  the  merged  entity's 
global  network  services  business.  The  threat 
of  misuse  of  confidential  information  is 
exacerbated  when  both  wholesale  and  retail 
functions  are  housed  in  the  same  subsidiary. 
Third,  as  discussed  above,  there  is  no 
guarantee  that  either  MCI  or  NewCo  will  be 
maintained  as  separate  subsidiaries  from  BT 
post-merger.  The  merged  entity  could  thwart 
the  existing  confidentiality  provisions  by 
reorganizing  in  such  a  way  as  to  combine  the 
functions  of.  or  otherwise  eliminate,  the 
separate  identities  of  BT,  MCI  and  NewCo. 

The  proposed  modified  final  judgment 
redresses  these  problems  by  prohibiting  the 
parties  from  inappropriately  using  any 
confidential  information  they  obtain  from 
competitors.  Specifically,  the  ultimate 
p>arent,  Concert,  as  well  as  MCI,  is  prohibited 
from  using  any  confidential,  competitively 
sensitive  information  that  BT  (or  any  entity 
performing  the  same  functions  as  BT) 
receives  through  its  correspondent 
relationships  and/or  as  a  result  of  BT's 
provision  of  interconnection  or  other 
telecommunications  services  in  the  United 
Kingdom,  for  any  purpose  other  than  the 
purpose  for  which  such  information  is 
obtained  (or  for  which  BT  is  otherwise 
authorized  to  use  such  information  by  the 
entity  from  whom  such  information  is 
obtained)  or  to  disclose  such  information  to 
any  person  other  than  those  persons, 
including  supervisory  persons,  with  a  need 
to  know  such  information. '^ 

C  Diversion  Provision 

The  complaint  recognized  that  one  of  the 
ways  BT  could  discriminate  against  MCI's 
competitors  was  by  diverting  some  or  all  of 
its  international  switched  traffic  over  private 
lines  (a  practice  known  as  "International 
Simple  Resale"  or  "ISR")  to  MQ.  Because 
traffic  sent  over  ISR  is  outside  of  the 
correspondent  system,  it  is  not  subject  to  the 
FCC's  rules  regarding  non-discrimination  and 
proportionate  return. '^  If  other  carriers  could 


"The  modified  final  judgmenl  also  requires  the 
parties  to  provide  the  Oepartmenl  with  advance 
notice  of  any  subsequent  reorganization  that  would 
combine  the  functions  of.  or  otherwise  eliminate, 
the  separate  identities  of  BT,  MCI  and  NewCo.  The 
provision  also  allows  the  Department  lo  seek 
additional  information  prior  to  any  such 
reorganization  in  order  lo  determine  whether  it 
would  impair  the  effectiveness  of  any  of  the 
confidentiality  provisions  and,  if  so.  to  seek  further 
modifications  of  the  decree. 

"  One  of  the  problems  with  the  ISP  is  that 
accounting  rates  are  significantly  above-cost.  Prior 


not  respond  to  this  diversion  by  diverting 
their  own  traffic,  they  would  be  left  with 
larger  net  settlement  deficits  (due  to  the  loss 
of  BT's  offsetting  mjnutes),  hence  higher 
costs.  BT's  ability  to  divert  "could  also  give 
BT  an  increased  incentive  to  keep 
international  accounting  rates  above  costs." 
CIS  at  13-14.  The  existing  Final  Judgment 
sought  to  ameliorate  these  anticompetitive 
consequences  by  prohibiting  BT  and  MCI 
frtim  engaging  in  ISR  until,  inter  alia,  a 
selected  list  of  other  international 
telecommunications  providers  were  granted 
ISR  licenses  by  the  UK  government.  The  list 
of  providers  was  included  in  Annex  A  to  the 
existing  Final  Judgment. 

Since  the  existing  Final  Judgment  was 
entered,  all  of  the  international 
telecommunications  providers  listed  in 
Annex  A  have  been  granted  ISR  licenses  by 
the  UK  government.  The  grant  of  these 
licenses  alleviates  concerns  that  BT  and  MCI 
could  bypass  the  correspondent  system  on 
the  US-LTK  route  by  sending  traffic  to  the  US 
over  ISR  when  other  US  carriers  could  not, 
thereby  gaining  an  unfair  competitive 
advantage.  Because  this  condition  has  been 
fuffilled,  it  has  no  continuing  legal  effect  and 
therefore,  is  deleted  in  the  proposed 
Modified  Final  Judgment. 

D.  Visitorial  Provisions 

Section  V  of  the  final  judgment  allows  the 
Department  of  Justice  to  monitor  defendants' 
compliance  by  giving  the  Department  access 
to  records  and  documents  of  the  defendants 
and  also  access  to  their  personnel  for 
interviews  or  to  take  sworn  testimony.  Under 
the  original  final  judgment  only  MCI  and 
NewCo  were  parties  to  the  decree.  In  the 
modified  final  judgment.  Concert  has  been 
made  a  party  thus  necessitating  access  by  the 
Department  to  all  of  Conceri's  documents 
and  persoimel  with  information  related  to 
compliemce  issues.  Consequently,  where 
applicable,  Concert  has  replaced  NewCo  in 
the  visitorial  provisions  of  the  modified  final 
judgment  and  language  limiting  the  scope  of 
these  provisions  to  documents  and 
information  relating  only  to  NewCo  has  been 
deleted.  As  modified,  the  visitorial 
provisions  now  grant  the  United  States 
access  in  the  United  States  to  Concert's 
documents,  and  personnel,  wherever  located, 
for  the  purposes  of  determining  or  securing 
compliance  with  the  modified  final 
judgment. 

E.  Term  of  Decree 

The  final  judgment  was  entered  on 
September  29, 1994  and  by  its  terms  would 
have  expired  on  September  29, 1999.  The 
modified  final  judgment  will  expire  10  years 
after  the  entry  of  the  existing  final  judgment. 
Although  there  have  been  significant  changes 
in  the  regulatory  scheme  in  the  UK  and  new 
entry  into  some  segments  of  the  UK 


telecommunications  industry,  BT  still  retains 
a  substantial  share  of  the  UK  local 
telecommunications  market  and  is  expected 
to  retain  its  existing  market  power  for  a 
significant  period  of  time.  Given  BT's 
continued  dominamce  in  the  UK  as  well  as 
its  increased  interest  in  MCI,  the  term  of  the 
decree  was  extended  in  order  to  ensure  that 
US  consumers  were  protected  from  any 
anticompetitive  consequences  of  the  merger 
until  the  risk  of  discrimination  by  the 
defendants  has  been  dissipated  by  the 
development  of  competitive  markets  in^e 
UK. 

rV.  Other  Concerns  Related  to  the  US-UK 
Route 

In  the  course  of  the  investigation  of  the 
proposed  merger  of  BT  and  MCI,  some 
competitors  identified  potential  new  ways  in 
which  the  merged  entity  could  discriminate 
and  therefore  lessen  competition  in  the 
market  for  international  traffic  between  the 
US  and  UK.  Specifically,  competitors  have 
argued  that  the  merged  entity  could  deter  or 
delay  new  facilities-based  competitors  on  the 
US-UK  route  by  refusing  to  sell  requisite 
focilities  to  new  entrants.  These  facilities 
include  capacity  on  the  transatlantic  cable  as 
well  as  interconnection  and  backhaul '"' 
services  at  both  ends  of  the  circuit.  For  the 
reasons  discussed  below,  the  Department  has 
concluded  that  it  is  not  necessary  at  present 
to  modify  the  Final  Judgment  to  resolve  these 
issues.'^ 

With  respect  to  cable  capacity,  BT  and  MCI 
are  major  owners  of  capacity  on  transatlantic 
cables.  Presently,  BT  and  MCI  are  the  first 
and  third  largest  owners  of  capacity  on  the 
eastern  end  of  TAT  12/13,  the  main  cable 
used  to  provide  international 
telecommunications  services  between  the  US 
and  UK."*  Indeed,  BT  controls  approximately 
43%  of  the  eastern  end  capacity  of  the  TAT 
12/13  cable  and  MCI  controls  approximately 
13%.  As  a  result  of  the  merger,  the  combined 
entity  will  own  over  56%  of  this  capacity. 

The  merged  entity's  increased  ownership 
of  TAT  12/13  cable  capacity  potentially 
strengthens  its  ability  to  disadvantage 
potential  competitors  by  denying  them  access 
to  needed  facilities.  Given  the  current 
shortage  of  capacity  on  the  transatlantic 


to  December  1996.  only  BT  and  Mercury 
Communications,  Ltd.  were  allowed  to  provide  the 
corresponding  half-circuit  in  the  UK.  Since  US 
carriers  had  to  correspond  with  BT  or  Mercury  in 
order  to  terminate  traffic  in  the  UK.  they  had  no 
choice  but  to  accept  whatever  accounting  rate  that 
BT  and  Mercury  were  offering.  ISR  was  devised  as 
a  way  of  bypassing  the  ISP  and  thus,  exerting 
downward  pressure  on  the  accounting  rate. 


'*  Backhaul  can  be  defined  as  the  transport  of 
traffic  from  the  international  cable  head-end  to  a 
point  of  interconnection  with  a  carrier's  domestic 
facilities. 

"These  concerns  were  not  mentioned  in  the 
earlier  CIS  or  included  in  the  Complaint  filed  in 
June  1994.  because,  at  that  time,  no  one  other  than 
BT  or  Mercury  could  own  facilities  on  the  UK-end 
of  the  US-UK  transatlantic  route  for  the  purposes 
of  providing  US-UK  telecommunications  services. 
On  December  19,  1996,  the  UK  government  granted 
45  new  international  facilities  licenses  ("IFLs") 
thus  allowing,  for  the  first  time  in  history,  carriers 
other  than  BT  and  Mercury  to  become  facilities- 
l>ased  providers  of  international 
telecommunications  services  in  the  UK.  The  UK 
indicated  that  it  anticipated  that  these  new  licenses 
would  put  "further  downward  pressure  on 
international  rates."  See  Press  Notice  of  the  United 
Kingdom's  Department  of  Trade  and  Industry,  dated 
December  19,  1996.  attached  hereto  as  Exhibit  A. 

">TAT  12/13  is  the  largest  transatlantic  cable  and 
utilizes  state-of-the-art  self-restoring  technology. 
For  these  reasons,  it  is  the  most  desirable  cable  for 
the  transmission  US-UK  international  traffic. 
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cables,"  such  denials  would  be  especially 
detrimental  to  the  new  IFLs  recently  licensed 
by  the  UK  government  who  are  currently 
seeking  to  enter  the  US-UK  international 
route.  As  discussed  above,  it  is  this  entry  that 
is  expected  to  create  downward  pressure  on 
the  US-UK  accounting  rate. 

Modification  of  the  existing  final  judgment 
is  not  required  to  prevent  Concert  from 
delaying  or  deterring  IFLs  access  to  the  TAT 
12/13  cable,  however,  because  on  May  14. 
1997,  the  European  Commission  ("EC") 
required,  as  a  condition  of  its  approval  of  the 
merger,  that  BT  make  TAT  12/13  cable 
capacity  available  to  certain  of  these  IFLs.'* 
Under  this  condition,  BT  is  required  to  divest 
all  of  the  capacity  it  obtained  through  its 
merger  with  MCI.  The  Depculment  believes 
that  this  divestiture  will  relieve  any  potential 
problem  associated  with  TAT  12/13  cable 
capacity  shortages,  and  BT's  and  MCI's 
increased  control  over  existing  capacity. 

With  respect  to  interconnection  and 
backhaul,  concerns  have  also  been  raised 
both  with  the  Depiartment  and  with  the  FCC 
about  the  availability  of  backhaul  in  the 
US.'''  Entrants  seeking  to  provide 
international  telecommunications  services 
between  the  US  and  the  UK  may  have 
difficulty  in  obtaining  US  backhaul  facilities 
as  currently,  there  are  only  three  entities  that 
own  backhaul  facilities  from  the  TAT  12/13 
cable  head-ends  located  in  the  US:  AT&T, 
MCI  and  Sprint.  However,  the  Department 
believes  that  it  is  appropriate  to  allow  the 
FCC  to  evaluate  this  issue  in  the  first 


"On  December  20.  1996.  the  day  after  the 
international  facilities  licenses  were  granted.  MQ 
put  in  a  demand  for  252  circuits  on  the  TAT  12/ 
13  cable.  MQ's  purchase  triggered  other  co-owners' 
standing  orders  (BT.  for  Instance,  received  155 
circuits  and  AT&T  acquired  205).  exhausting  the 
TAT  12/13  cable  capacity  and  foreclosing  access  to 
TAT  12/13  cable  capacity  to  all  but  a  few  IFLs. 

The  transatlantic  capacity  shortage  is  expected  to 
be  a  short-term  problem.  A  new  planned  cable, 
Gemini,  is  projected  to  come  into  service  in  March 
1998  (the  southern  leg)  and  September  1998  (the 
northern  leg).  Moreover,  the  TAT  12/13  co-owners 
recently  voted  to  deploy  wave  division 
multiplexing,  which  will  result  in  a  doubling  of  the 
capacity  of  the  existing  TAT  12/13  cable.  Finally, 
another  new  cable  known  as  Atlantic  Crossing  #1 
is  also  under  development.  The  two  legs  of  the 
Atlantic  Crossing  tl  are  planned  to  begin  service  in 
May  1998  and  November  1998.  respectively, 

'•See  Statement  of  the  European  Commission  re: 
No.  IP/97/406,  dated  May  14,  1997,  attached  hereto 
as  Exhibit  B, 

'^  During  the  course  of  its  investigation,  the 
Department  also  examined  interconnection  in  the 
US  as  well  as  interconnection  and  backhaul  from 
the  TAT  12/13  cable  head-end  located  in  the  UK 
in  order  to  determine  whether  any  of  these  facilities 
constitute  bottlenecks  through  which  the  merged 
entity  could  exert  its  market  power  lo  deter  or  delay 
new  entry.  After  conducting  numerous  inter\'iews 
with  the  industry  as  well  as  US  and  UK  regulators, 
the  Department  is  satisfied  at  this  time  that  tho 
reporting  requirements  of  the  decree,  along  with 
regulations  currently  or  soon  to  be  put  into  place 
in  the  US  and  the  UK.  are  sufficient  to  alleviate  any 
competitive  concerns  raised  with  respect  lo  the 
merged  entity's  control  over  any  of  these  facilities. 
Accordingly,  the  Deiiartment  proposes  taking  no 
further  relief  in  this  proposed  Modified  Final 
Judgment  with  respect  to  interconnection  in  the  US 
or  the  UK  or  backhaul  fi-om  the  TAT  12/13  cable 
head-end  located  in  the  UK. 


instance.  As  the  Department  stated  in  its  CIS, 
if  if  subsequently  received  complaints  about 
potential  discrimination,  it  would  not  seek  to 
modify  the  existing  final  judgment  unless  the 
injured  parties  first  sought  relief  from  the 
appropriate  regulatory  agency.  See  CIS  at  32- 
33.  This  condition  was  included  in  order  to 
minimize  the  risk  that  the  final  judgment 
would  contain  provisions  that  were 
inconsistent  with  regulatory  requirements  in 
the  US  or  the  UK. 

Accordingly,  the  Department  is  not  seeking 
to  modify  the  decree  at  this  time  in  order  to 
redress  potential  concerns  associated  with 
backhaul  facilities  in  the  US.  Rather,  the 
Depiartment  will  continue  its  investigation  of 
the  extent  and  nature  of  the  problem,  if  any, 
raised  by  the  merged  entity's  control  of 
backhaul  facilities  in  the  U.S.  If  the 
Department  later  concludes  that  the  merged 
entity  could  discriminate  against  new 
entrants  by  denying  or  delaying  IFLs  access 
to  backhaul  facilities  in  the  U.S.  and  that 
these  concerns  are  not  alleviated  by 
regulatory  conditions  placed  on  the  parties 
by  the  FCC.  the  Department  will  seek  a 
further  modification  of  the  Final  Judgment.^" 
The  pmrties  have  agreed  that  they  will  not 
contest  a  modification  that  requires  MCI  to 
sell  backhaul  capacity,  equivalent  in  quantity 
to  the  transatlantic  capacity  which  the  parties 
are  required  to  offer  pursuant  to  the  EC's 
order,  on  reasonable  terms  and  conditions,  to 
certain  IFLs  or  to  those  corresponding 
therewith.-' ' 

V.  Modification  Is  In  The  Public  Interest 

Pursuant  to  Section  VII  of  the  Final 
Judgment,  an  uncontested  motion  to  modify 
the  final  judgment  "shall  be  granted  if  the 
proposed  modification  is  within  the  reaches 
of  the  public  interest."  See,  e.g..  United 
States  versus  Western  Electric  Co.,  993  F.2d 
1572,  1576  (D.D.C.  1993)  (citing  United 
States  versus  Western  Electric  Co.,  900  F.2d 
283,  307  (D.D.C.  1990)  (hereinafter  Triennial 
Review)).  In  the  context  of  an  uncontested 
motion  to  modify  an  existing  consent  decree, 
the  "public  interest"  standard  "directs  the 
district  court  to  approve  an  uncontested 
modification  so  long  as  the  resulting  array  of 
rights  and  obligations  is  within  the  zone  of 
settlements  consonant  with  the  public 
interest  today.'"  United  States  versus 
Western  Electric  Co.,  993  F.2d  at  1576 
(quoting  Triennial  Review,  900  F.2d  at  307) 
(emphasis  in  original).  Thus,  "it  is  not  up  to 
the  court  to  reject  an  agreed-on  change 
simply  because  the  proposed  diverged  from 
its  view  of  the  public  interest.  Rather,  the 
court  (is|  bound  to  accept  any  modification 
that  the  Department  (with  the  consent  of  the 
other  parties,  we  re]>eat)  reasonably  regarded 
as  advancing  the  public  interest."  United 
States  yenus  Western  Electric  Co.,  993  F.2d 
at  1576.  See  also  United  States  versus 
Microsoft  Corp.,  56  F.3d  1448.  1461-62  (D.C. 


^0  Again,  as  with  the  transatlantic  cable,  any 
problem  with  backhaul  capacity  is  expected  to  be 
short-term.  New  entry  into  the  US,  backhaul 
market  could  occur  in  2-3  years, 

^'  See  Letter  from  Anthony  C,  Epstein  To  Yvette 
BenguerdI,  dated  luly  1.  1997,  and  Letter  from 
David  |,  Saylor  and  Anthony  C,  Epstein  to  Yvette 
Benguerel,  dated  )uly  2. 1997.  attached  hereto  as 
Exhibits  C  and  D.  respectively. 


Cir,  1995);  United  States  versus  Bechtel 
Corp.,  648  F.2d  660,  666  (9th  Cir.),  cert, 
denied.  454  US,  1083  (1981);  United  States 
versus  BNS.  Inc..  858  F,2d  456,  462  (9th  Cir. 
1988),  Precedent  requires  that 
the  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General,  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
one  that  will  best  serve  society,  but  whether 
the  settlement  is  'within  the  reaches  of  the 
public  interest.'  More  elaborate  requirements 
might  undermine  the  efTecUveness  of 
antitrust  enforcement  by  consent  decree. 
Bechtel.  648  F.2d  at  666  (emphasis  added); 
see  BNS,  858  F.2d  at  463;  United  States 
versus  National  Broadcasting  Co.,  449  F. 
Supp.  1127,  1143  (CD.  Cal.  1978).  See  also 
Microsoft,  56  F.3d  at  1461. 

V.  Conclusion 

For  all  of  the  foregoing  reasons,  the 
proposed  modification  is  in  the  public 
interest,  and  the  United  States'  motion  for 
modification  of  the  final  judgment  should  be 
granted. 

Respectfully  submitted, 
Joel  I.  Klein, 

Acting  Assistant  Attorney  General. 
Lawrence  R.  Fullerton, 
Deputy  Assistant  Attorney  General. 
Charles  E.  Biggie, 
Senior  Counsel. 
Constance  K.  Robinson, 
Director  of  Operations. 

Dated:  July  7,  1997. 

Donald  J.  Russell, 

Chief,  Telecommunications  Task  Force. 

Nancy  M.  Goodman, 

Assistant  Chief,  Telecommunications  Task 
Force. 

Yvette  Benguerel, 
DC  Bar*  442452, 
David  Myers, 
Attorneys. 

United  States  Department  of  Justice,  Antitrust 
Division.  555  4th  Street,  N.W..  Washington, 
D.C.  20001,  [202)514-5808. 

Exhibits  A  through  C  have  not  been 
reprinted  here,  however  they  may  be 
insfiected  in  Room  215,  Department  of 
Justice,  325  7th  Street,  N.W.,  Washington. 
D.C.  and  at  the  Office  of  the  Clerk  of  the 
United  States  District  Court  for  the  District  of 
Columbia. 
July  2,  1997. 

By  Messenger 

Ms.  Yvette  Benguerel. 

Attorney,  Telecommunications  Task  Force, 
Antitrust  Division,  U.S.  Department  of 
Justice,  555  Fourth  Street,  NW., 
Washington,  DC.  20001 
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Re.  Ufited  States  v.  MCI  Communications 

Corporation  and  Concert 

Communications  Company.  Civil  Action 

No.  94-131 7-TFH(D.D.CI 
Dear  Ms.  Benguerel:  MCI  Communications 
Corporation  ("Ma")  and  British 
Telecommunications  pic  ("BT").  through 
their  undersigned  counsel,  submit  this  letter 
with  respect  to  their  proposed  merger  to  form 
Concert  pic  ("Concert"). 

As  set  forth  in  the  attached  letter  that  MQ 
will  send  to  the  Federal  Communications 
Commission  ("FCC")  on  the  date  the 
proposed  Modified  Final  ludgment  is  filed 
with  the  Court.  MCI  and  BT  do  not  object  to 
the  inclusion  of  certain  conditions 
concerning  the  provision  of  backhaul 
facilities  to  the  western  TAT  12/13  cable 
head-ends  in  any  FCC  order  approving  the 
transfer  of  control  of  various  licenses  in 
connection  with  the  proposed  merger. 

Exhibit  D 

MQ  and  BT  understand  and  agree  that,  if 
for  any  reason  any  FCC  order  approving  the 
transfer  of  control  does  not  incorporate  the 
conditions  set  forth  in  the  attached  letter,  the 
Department,  in  its  sole  discretion,  may  seek 
a  further  modification  of  the  final  judgment 
in  the  above-captioned  case  that  incorporates 
any  or  all  of  these  requirements.  MCI  and  BT, 
on  behalf  of  their  successor  Concert,  further 
agree  not  to  contest  any  such  motion  under 
Section  VII  of  the  decree.  MCI  and  BT 
understand  that  the  Department  has 
concluded  that  the  Tunney  Act.  15  U.S.C. 
$  16(b-h).  does  not  apply  to  modifications  of 
existing  consent  decrees,  but  that  the 
Department  would  follow  Tunney  Act-like 
procedures  with  respect  to  any  such  motion 
for  further  modification  under  Section  Vn. 

The  parties  make  these  commitments  ui 
order  to  achieve  a  prompt  resolution  of  this 
matter  and  without  agreeing  that  they  are 
necessary  to  comply  with  any  legal  duty. 

Respectfully  <iubmitted, 
David  J.  Saylor, 
Counsel  for  BT. 
Anthony  C.  Epstein, 
Counsel  for  MCI. 
July  7,  1997. 
Peter  F.  Cowhey, 
Chief,  International  Bureau,  Federal 

Communications  Commission,  2000  M 
St.  NW—Room  800.  Washington.  D.C. 
20554 
Re:  EX  PARTE  in  Merger  of  British 
Telecommunications  pic  and  MCI 
Communications  Corporation,  General 
Docket  No.  96-245 
Dear  Mr.  Cowhey:  On  behalf  of  MCI 
Communications  Corporation  {"MCI")  and 
British  Telecommunications  pic  ("BT"),  we 
are  by  this  letter  stating  a  commitment  to 
offer  a  backhaul  service,  as  described  below, 
as  a  condition  of  transferring  the  licenses  and 
authorizations  at  issue  in  this  docket,  subject 
to  the  Commission's  determination  that  the 
commitments  are  consistent  with  the 
Communications  ,\ct.  MCI  and  BT  ("the 
p>arties")  make  these  commitments  in  order 
to  achieve  a  prompt  resolution  of  this  matter 
and  without  agreeing  that  these  commitments 
are  necessary  to  comply  with  any  legal  duty. 


MCI  and  BT  have  no  objection  to  the 
following  requirements  in  any  Commission 
order  approving  the  above-captioned  merger: 

a.  MCI  and  Concert  will  make  available 
backhaul  capacity  equivalent  to  a  total  of 
147E-1  circuits,  pursuant  to  the  schedule 
described  below,  between  the  TAT  12/13 
cable  head-ends  located  in  the  United  States 
and  a  point  or  points  served  by  MQ's 
existing  backhaul  facilities. 

b.  MCI  and  Concert  will  make  these 
circuits  available  in  four  phases:  capacity 
equivalent  to  a  total  of  63E-1  circuits 
available  on  the  date  that  the  Commission 
releases  its  order  approving  the  merger; 
capacity  equivalent  to  a  total  of  42  additional 
ET-1  circuits  available  within  30  days  afler 
release  of  the  order;  capacity  equivalent  to  21 
additional  E-1  circuits  available  within  60 
days  after  release  of  the  order;  and  capacity 
equivalent  to  21  additional  E-1  circuits 
available  within  90  days  after  release  of  the 
order. 

c.  This  backhaul  capacity  will  be  offered 
on  a  first-come,  first-served  basis  to  any 
carrier  (directly  or  through  its  authorized 
representative),  which  is  not  a  U.S.  cable 
head-end  owner  or  collocated  at  a  U.S.  cable 
head-end,  that  purchased  from  MCI,  BT,  or 
Concert  the  indefeasible  right  to  use  the  U.S. 
end  of  the  147  whole  circuits  on  TAT  12/13 
that  the  parties  offered  pursuant  to  the  terms 
of  the  decision  of  the  European  Union  dated 
May  11. 1997,  relating  to  the  proposed 
merger  between  MQ  and  BT.  Each  such 
carrier  shall  be  eligible  to  purchase  an 
amount  of  backhaul  capacity  equivalent  to 
the  capacity  it  purchased  on  TAT  12/13 
pursuant  to  the  terms  of  this  decision,  and  for 
use  in  connection  with  the  capacity  that  it 
purchased  on  TAT  12/13  pursuant  to  this 
decision. 

d.  These  circuits  will  be  offered  in  each 
phase  as  a  priority  as  DS-3  circuits  and  then 
as  E-1  circuits.  If  more  DS-3  or  E-1  circuits 
are  ordered  simultaneously  than  are  available 
in  the  next  phase,  MQ  will  select  on  a 
random  basis  the  order  or  orders  to  be  filled 
in  that  phase  and  will  fill  the  remaining 
orders  in  the  follo%ving  phase.  No  later  than 
the  day  follo%ving  the  release  of  the 
Commission  order  approving  the  merger, 
MCI  will  send  to  eligible  carriers  a  written 
offer  for  backhaul  service  that  includes  all 
the  terms  and  conditions  described  in  this 
letter,  including  specific  recurring  and 
nonrecurring  charges.  Any  order  will  be 
deemed  received  on  the  business  day  it  is 
physically  received  by  MQ,  unless  it  is 
received  less  than  fourteen  days  after  the  date 
of  MCI's  written  offer,  in  which  case  it  will 
be  deemed  received  on  the  date  fourteen  days 
after  the  date  of  that  letter. 

e.  The  obligation  to  make  these  circuits 
available  shall  end  two  years  after  the  date 
of  the  release  of  the  order. 

f.  MQ  and  Concert  will  make  these 
backhaul  circuits  available  by  carrier-to- 
carrier  contract  for  terms  of  one,  two,  three, 
four,  and  five  years  pursuant  to  terms  and 
conditions,  including  prices  for  the 
interoffice  channel  component,  that  are 
substantially  the  same  as  those  reflected  in 
MQ's  then-effective  interstate  tariff  for  TDS 
45  service  for  DS-3  backhaul  circuits  and  in 
MQ's  then-effective  interstate  tariff  for  TDS 


1.5  service  for  E-1  backhaul  circuits, 
adjusted  to  recover  different,  costs  related  to 
the  provision  of  backhaul  services.  MCI  will 
make  circuits  ready  for  use  by  the  requesting 
carrier  within  a  reasonable  period  of  time. 
The  contracts  will  not  unreasonably  restrict 
the  ability  of  any  carrier  to  resell  these 
circuits. 

Sincerely, 
Mary  L.  Brown. 

United  SUtea  District  Court  fior  the  District 
ofColimbia 

(Civil  Action  No.  94-1317  (TFH)! 

United  States  of  America,  Plaintiff,  ▼. 
Csncert  PLC  and  MQ  CeniniiBications 
Corporation,  DefendaBts 

Modified  Final  Judgment 

Whereas,  plaintiff.  United  States  of 
America,  filed  its  Complaint  in  this  action  on 
June  15, 1994  and  a  Final  Judgment  was 
entered  on  Septemt>er  29,  1994, 

And  whereas,  plaintiff  and  defendants,  by 
their  respective  attorneys,  have  consented  to 
the  entry  and  modification  of  this  Final 
Judgment  without  trail  or  adjudication  of  any 
issue  of  fact  or  law. 

And  whereas,  defendants  have  further 
consented  to  be  bound  by  one  provision  of 
this  modified  final  judgment  pending  its 
approval  by  the  Court  and  to  be  bound  by  all 
the  provisions  of  this  modified  final 
judgment  if  the  Merger  Agreement  is 
consummated  before  this  modified  final 
judgment  is  approved  by  the  Court, 

And  whereas,  plaintiff  the  United  States 
believes  that  entry  of  this  modified  final 
judgment  is  in  the  public  interest. 

Therefore,  it  is  hereby  Ordered,  Adjudged, 
and  Decreed  that  this  modified  final 
judgment  shall  replace  the  existing  final 
judgment,  dated  September  29, 1994,  in  all 
respects: 

And  it  is  further  Ordered,  Adjudged,  and 
Decreed  that: 

I.  Jnrisdiction 

This  Court  has  jurisdiction  of  the  subject 
matter  of  this  action  and  of  each  of  the 
parties  consenting  to  this  modified  final 
judgment.  The  Complaint  states  a  claim  upon 
which  relief  may  be  granted  against  the 
defendants  under  Section  7  of  the  Clayton 
Act,  15  U.S.C.  §  18,  as  amended. 

n.  Sabstantive  Kestrictioas  and  Obligations 

A.  Concert  and  MQ  shall  not  offer,  supply, 
distribute,  or  otherwise  provide  in  the  United 
States  any  telecommunications  or  enhanced 
teleconununications  service  that  makes  use 
of  telecommunications  services  provided  by 
BT  in  the  United  iGngdom  or  between  the 
United  States  and  the  United  Kingdom, 
unless  the  following  information  is  disclosed 
in  the  United  States  by  Concert  and  MCI  or 
such  disclostire  is  expressly  waived,  in 
whole  or  in  part,  by  plaintiff  through  written 
notice  to  defendants  and  the  Court: 

1.  Within  30  days  following  any  agreement 
or  change  to  an  agreement — The  prices, 
terms,  and  conditions,  including  any 
applicable  discounts,  on  which 
telecommunicatioiu  services  are  provided  by 
BT  to  NewCo  in  the  United  Kingdom 
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pursuant  to  interconnection  arrangements, 
whether  formal  or  informal; 

2.  Within  30  days  following  any  agreement 
or  change  to  an  agreement,  or  the  provision 
of  service  absent  any  specific  agreement — 
The  prices,  terms,  and  conditions,  including 
any  applicable  discounts,  on  which 
teleconununications  services,  other  than 
those  provided  pursuant  to  interconnection 
arrangements  as  described  in  Section  II. A.  1 
hereinabove,  are  provided  by  BT  to  NewCo 
in  the  United  Kingdom  for  use  by  NewCo  in 
the  supply  of  telecommunications  or 
enhanced  telecommunications  services 
between  the  United  States  and  the  United 
Kingdom,  or  are  provided  by  BT  in  the 
United  Kingdom  in  conjunction  with  such 
NewCo  services  where  BT  is  acting  as  the 
distributor  for  NewCo; 

3.  With  respect  to  international  switched 
telecommunications  or  enhanced 
telecommunications  service  jointly  provided 
by  BT  and  MCI  on  a  correspondent  basis 
between  the  United  States  and  the  United 
Kingdom,  and  to  the  extent  not  already 
disclosed  publicly  pursuant  to  the  rule  and 
regulations  of  the  Federal  Communications 
Commission, 

(i)  Within  30  days  following  any  agreement 
or  change  to  an  agreement,  or  the  provision 
of  service  absent  any  specific  agreement,  the 
accounting  and  settlement  rates  and  other 
terms  and  conditions  for  the  provision  of 
each  such  service;  and 

(ii)  On  a  semiannual  basis,  and  within  60 
days  of  the  end  of  the  six  month  period,  for 
any  international  direct  dial  or  integrated 
services  digital  network  ("ISDN")  service 
(except  for  ISDN  traffic  that  is  not  subject  to 
a  proportionate  return  requirement), 
separately  for  each  accounting  rate,  MQ's 
minutes  of  traffic  to  and  from  BT  and, 
separately,  BT's  minutes  of  traffic  to  MQ  and 
to  each  United  States  international 
teleconununications  providers  by  time  of  day 
(e.g.,  traffic  originating  in  six-hour  periods 
beginning  at  midnight),  by  point  of 
termination  (e.g.,  traffic  to  each  area  code  in 
the  United  States  in  the  North  American 
Numbering  Plan),  and  by  type  of  transatlantic 
transmission  facility  (e.g.,  satellite  versus 
submarine  cable). 

4.  On  a  semiannual  basis — A  list  of 
telecommunications  services  provided  by  BT 
to  NewCo  in  the  United  Kingdom  for  use  by 
NewCo  in  the  supply  of  telecommunications 
or  enhanced  telecommunications  services 
between  the  United  States  and  the  United 
Kingdom,  or  provided  by  BT  in  the  United 
Kingdom  in  conjunction  with  such  NewCo 
services  where  BT  is  acting  as  the  distributor 
for  NewCo,  showing: 

(i)  The  types  of  circuits  (including 
capacity)  and  teleconununications  services 
provided; 

(ii)  The  actual  average  time  intervals 
between  order  and  delivery  of  circuits 
(separately  indicating  average  intervals  for 
analog  circuits,  digital  circuits  up  to- 2 
megabits,  and  digital  circuits  2  megabits  and 
larger)  and  telecommunications  services;  and 

(iii)  The  number  of  outages  and  actual 
average  time  intervals  between  fault  reftort 
and  restoration  of  service  for  circuits 
(separately  indicating  average  intervals  for 
analog  and  for  digital  circuits)  and 
telecommunications  services; 


but  excluding  the  identities  of  individual 
customers  of  BT,  MQ,  or  NewCo  or  the 
location  of  circuits  or  telecommunications 
services  dedicated  to  the  use  of  such 
customers; 

5.  A  list  showing: 

(i)  On  a  semiannual  basis,  separately  for 
analog  international  private  line  circuits 
(IPLCs)  and  for  digital  IPLCs  jointly  provided 
by  BT  and  MCI  iKtween  the  United  States 
and  the  United  Kingdom,  the  actual  average 
time  intervals  between  order  and  delivery  by 
BT; 

(ii)  On  an  aimual  basis,  separately  for 
analog  IPLCs  and  for  digital  IPLCs  jointly 
provided  by  BT  and  MQ  between  the  United 
States  and  the  United  Kingdom,  the  number 
of  outages  and  actual  average  time  intervals 
between  fault  report  and  restoration  of 
service,  for  any  outages  that  occurred  in  the 
international  facility,  in  the  cablehead  or 
earth  station  outside  the  United  States,  or  the 
network  of  a  telecommunications  provider 
outside  the  United  States,  indicating 
sefkarately  the  number  of  outages  and  actual 
average  time  intervals  to  restoration  of 
service  in  each  such  area;  and 

(iii)  On  a  semiarmual  basis,  for  circuits 
used  to  provide  international  switched 
telecommunications  services  or  enhanced 
telecommunications  services  on  a 
correspondent  basis  between  the  United 
States  and  the  United  Kingdom,  the  average 
number  of  circuit  equivalents  to  MCI  during 
the  busy  hour; 

6.  Within  30  days  of  receipt  of  any 
information  described  herein — Information 
provided  by  BT  to  MQ  or  NewCo  about 
plaimed  telecommunications  system 
operated  pursuant  to  its  license  that  would 
affect  interconnection  arrangements,  whether 
formal  or  informal,  between  BT  and  NewCo 
or  interconnection  arrangements  between  BT 
and  other  licensed  operators,  provided  that  if 
MQ  receives  any  such  information  from  BT 
separately  firom  NewCo,  MQ  shall  similarly 
be  required  to  disclose  such  information  in 
the  same  maiuier  as  NewCo. 

The  obligations  of  this  Section  D.A  shall 
not  extend  to  the  disclosure  of  intellectual 
property  or  other  proprietary  information  of 
the  defendants  or  BT  that  has  been 
maintained  as  confidential  by  its  owner, 
except  to  the  extent  that  it  is  of  a  type 
expressly  required  to  be  disclosed  herein,  or 
is  necessary  for  licensed  operators  to 
interconnect  with  Concert's  United  Kingdom 
public  telecommunications  system  operated 
pursuant  to  its  license  or  for  United  States 
international  telecommunications  providers 
to  use  Concert's  international 
telecommunications  or  enhanced 
telecommunications  correspondent  services. 

B.  Neither  Concert  nor  MQ  shall  use  any 
information  that  is  identified  as  proprietary 
by  United  States  telecommunications  or 
enhanced  telecommunications  service 
providers  (and  maintained  as  confidential  by 
them)  and  is  obtained  by  BT  from  such 
providers  as  the  result  of  BT's  provision  of 
interconnection  or  other  telecommunications 
services  in  the  United  Kingdom,  for  any 
purpose  other  than  BT's  provision  of 
interconnection  or  other  teleconmiiuiications 
services  in  the  United  Kingdom,  and  any 
sucn  information  shall  not  be  disclosed  to 


any  person  other  than  those  persons  within 
BT  who  need  such  information  in  order  for 
BT  to  provide  interconnection  or  other 
telecommunications  services  in  the  United 
Kingdom,  except  that  any  United  States 
telecommunications  or  enhanced 
telecommunications  service  providers  may 
authorize  BT  to  use  such  providers' 
proprietary  information  for  some  other 
purpose  if  such  authorization  is  in  virriting 
and  s[>ecifically  sets  forth  the  piupose  for 
which  such  information  is  to  be  used.  Such 
written  authorizations  shall  be  appended  to 
any  reports  required  to  be  filed  with  the 
Department  of  Justice  pursuant  to  Section  V 
tterein.  Nothing  in  this  Section  n.B  shall 
prevent  Concert  or  BT  £rom  disclosing  any 
information  to  any  governmental  authority  as 
required  by  law  or  regulation. 

C.  Neither  Concert  nor  MQ  shall  use  any 
confidential,  non-public  information 
obtained  as  a  result  of  BT's  corresp>ondent 
relationships  with  other  United  States 
international  telecommunications  or 
enhanced  telecommunications  service 
providers,  for  any  purpose  other  than 
conducting  BT's  correspondent  relationships 
with  such  providers,  and  such  information 
shall  not  be  disclosed  to  any  person  other 
than  those  persons  within  BT  who  need  such 
information  in  order  to  conduct  BT's 
correspondent  relationships  with  other 
United  States  international 
teleconununications  and  enhanced 
telecommunications  service  providers, 
except  to  the  extent  that  such  disclosure  is 
necessary  for  Concert  or  MCI  to  comply  with 
their  obligations  under  Section  IIA.3(ii) 
concerning  disclosure  of  the  total  volume  of 
traffic  (but  not  the  individual  traffic  volumes 
for  other  providers)  received  by  BT  from  the 
United  States  and  sent  by  BT  to  the  United 
States  that  is  subject  to  proportionate  return, 
or  under  Section  n.A.5  (but  not  including 
individual  information  on  other  providers), 
and  except  further  than  any  United  States 
telecommunications  or  enhanced 
telecommunications  service  providers  may 
authorize  BT  to  use  such  providers' 
proprietary  information  for  some  other 
purpose  if  such  authorization  is  in  writing 
and  specifically  sets  forth  the  purpose  for 
which  such  information  is  to  be  used.  Such 
written  authorization  shall  be  appiended  to 
any  reports  required  to  be  filed  with  the 
Oep>artment  of  Justice  pursuant  to  Section  V 
herein.  Nothing  in  this  Section  II.C  shall 
prevent  Concert,  MCI  or  BT  from  disclosing 
any  information  to  any  govenunental 
authority  as  required  by  law  or  regulation. 

D.  Neither  Concert  nor  MCI  shall  use  any 
non-public  information  about  the  futiire 
prices  or  pricing  plans  of  any  provider  of 
international  telecommunications  services 
between  the  United  States  and  the  United 
Kingdom  obtained  through  BT's 
correspondent  relationships  with  other 
United  States  international 
telecommunications  providers,  for  any 
purpose  other  than  accounting  rate 
negotiations  t>etween  BT  and  such  providers, 
and  such  information  s^l  not  be  disclosed 
to  any  person  other  than  those  persons 
within  BT  who  need  such  information  in 
order  to  negotiate  BT's  accounting  rates  with 
other  United  States  international 
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telecommunications  providers.  Nothing  in 
Section  II. D  shall  prevent  Concert  or  BT  from 
disclosing  any  information  to  any 
governmental  authority  as  required  by  law  or 

regulation. 

m.  Applicability  and  Efiect 

The  provisions  of  this  modified  final 
judgment  shall  be  binding  upon  defendants, 
their  affiliates,  subsidiaries,  successors,  and 
assigns,  officers,  agents,  servants,  employees, 
and  attorneys,  and  upon  these  persons  in 
active  concert  or  participation  with  them 
who  receive  actual  notice  of  this  modified 
final  judgment  by  personal  service  or 
otherwise.  Defendants  shall  cooperate  with 
the  United  States  Department  of  Justice  in 
ensuring  that  the  provisions  of  this  Modified 
Final  Judgment  are  carried  out.  Neither  this 
modified  final  judgment  nor  any  of  its  terms 
or  provisions  shall  constitute  any  evidence 
against,  an  admission  by,  or  an  estoppel 
against  the  defendants.  The  effective  date  of 
this  modified  final  judgment  shall  be  the  date 
upon  which  it  is  entered. 

rv.  Definitions 

For  the  purposes  of  this  Final  Judgment: 

A.  "BT".  prior  to  the  consummation  of  the 
Merger  Agreement  and  the  creation  of 
Concert,  means  British  Telecommunications 
pic.  and  any  subsidiary,  affiliate, 
predecessor,  successor,  or  assign  of  British 
Telecommunications  pic,  and  following  the 
consummation  of  the  Merger  Agreement  and 
the  creation  of  Concert,  BT  means  any  other 
entity  or  entities  partially  (20%  or  more)  or 
wholly  owned  or  controlled  by  Concert  and 
providing  interconnection  or  other 
telecommunications  services  within  the 
United  Kingdom  or  from  the  United  Kingdom 
to  the  United  States,  but  does  not  include 
MCI  or  NewCo. 

B.  "Concert"  means  Concert  pic,  and  any 
subsidiary,  affiliate,  predecessor,  successor, 
or  assign  of  Concert  pic,  or  any  other  entity 
that  is  partially  (20%  or  more)  or  wholly 
owned  or  controlled  by  Concert  pic, 
including  without  limitation.  BT,  MCI  and 
NewCo. 

C.  "Correspondent"  means  a  bilaterally 
negotiated  arrangement  between  a  provider 
of  telecommunications  services  in  the  US  or 
the  UK  and  a  provider  of  telecommunications 
services  in  the  other  of  the  US  or  the  UK  for 
provision  of  an  international 
telecommunications  or  enhanced 
telecommunications  service,  by  which  each 
party  undertakes  to  terminate  in  its  country 
traffic  originated  by  the  other  party.  A  service 
managed  by  NewCo,  and  provided  without 
correspondent  relationships  with  any  other 
provider,  shall  not  be  deemed  to  constitute 

a  correspondent  service. 

D.  "Defendant"  or  "defendants"  means 
Concert  and  MCI. 

E.  "Disclose,"  for  purposes  of  H  n.A.1-6. 
means  disclosure  to  the  United  States 
Department  of  Justice  Antitrust  Division, 
which  may  further  disclose  such  information 
to  any  United  States  corporation  that  directly 
or  through  a  subsidiary  or  affiliate  holds  or 
has  applied  for  a  license  from  either  the 
United  States  Federal  Communications 
Commission  or  the  United  Kingdom 
Department  of  Trade  and  Industry  to  provide 


international  telecommunications  services 
between  the  United  States  and  the  United 
Kingdom.  Disclosure  by  the  Department  of 
Justice  to  any  corporation  described  above 
shall  be  made  only  upon  agreement  by  such 
corporation,  containing  the  terms  prescribed 
in  the  Stipulation  entered  into  by  BT, 
defendant  MCI  and  the  United  States  on  July 
2,  1997,  not  to  disclose  any  non-public 
information  to  any  other  person,  apart  from 
governmental  authorities  in  the  United  States 
or  United  Kingdom  and  not  to  use  such 
information  for  any  purpose  other  than  to 
obtain  relief  from  said  governmental 
authorities.  Where  Concert  or  MQ  is  required 
to  disclose,  in  Section  Q.A,  particular 
telecommunications  services  provided,  this 
shall  include  disclosure  of  the  identity  of 
each  of  the  services,  and  reasonable  detail 
about  each  of  the  services  to  the  extent  not 
already  published  elsewhere,  but  shall  not 
require  disclosure  of  underlying  facilities 
used  to  provide  a  particular  service  that  is 
o^red  on  a  unitary  basis,  except  to  the 
extent  necessary  to  identify  the  service  and 
the  means  of  interconnection  with  the 
service. 

F.  "Enhanced  telecommunications  service" 
means  any  telecommunications  service  that 
involves  as  an  integral  part  of  the  service  the 
provision  of  features  or  capabilities  that  are 
additional  to  the  conveyance  (including 
switching)  of  the  information  transmitted. 
Although  enhanced  telecommunications 
services  use  telecommunications  services  for 
conveyance,  their  additional  features  or 
capabilities  do  not  lose  their  enhanced  status 
as  a  result. 

G.  "Facility"  means:  (i)  Any  line,  trunk, 
wire,  cable,  tube,  pipe,  satellite,  earth  station, 
antenna  or  other  means  that  is  directly  used 
or  designed  or  adapted  for  use  in  the 
conveyance,  transmission,  origination  or 
reception  of  a  telecommunications  or 
enhanced  telecommunications  service;  (ii) 
any  switch,  multiplexer,  or  other  equipment 
or  apparatus  that  is  directly  used  or  designed 
or  adapted  for  use  in  connection  with  the 
conveyance,  transmission,  origination, 
reception,  switching,  signaling,  modulation, 
amplification,  routing,  collection,  storage, 
forwarding,  transformation,  translation, 
conversion,  delivery  or  other  provision  of 
any  telecommunications  or  enhanced 
telecommunications  service,  and  (iii)  any 
structure,  conduit,  pole,  or  other  thing  in,  on, 
by,  or  frt>m  which  any  facility  as  described 
in  (i)  or  (ii)  is  or  may  be  installed,  supported, 
carried  or  suspended. 

H.  "MQ",  prior  to  the  consummation  of 
the  Merger  Agreement,  means  MQ 
Communications  Corporation,  and  any 
subsidiary,  affiliate,  predecessor,  successor, 
or  assign  of  MCI  Communications 
Corporation,  and  following  the 
consummation  of  the  Merger  Agreement,  MCI 
means  any  other  entity  or  entities  ptartially 
(20%  or  more)  or  wholly  owned  or  controlled 
by  Concert  and  providing 
telecommunications  services  within  the 
United  States  or  from  the  United  States  to  the 
United  Kingdom,  but  does  not  include  BT  or 
NewCo. 

I.  "Merger  Agreement"  means  the 
Agreement  and  Plan  of  Merger,  dated 
November  3,  1996  (including  any  subsequent 


modifications  or  amendments  to  such 
agreement),  entered  into  by  and  among 
British  Telecommunications  pic,  MCI 
Communications  Corporation  and  Tadworth 
Corporation. 

J.  "NewCo"  means  Concert 
Communications  Company,  the  joint  venture 
of  MCI  and  BT  created  pursuant  to  the  terms 
of  the  Joint  Venture  Agreement  entered  into 
by  MCI  and  BT  as  of  August  4.  1993 
(including  any  subsequent  modifications  or 
amendments  to  such  agreement),  and  any 
subsidiary,  affiliate,  predecessor  (whether  the 
predecessor  is  jointly  owned  by  MQ  and  BT 
or  separately  owned  by  either  of  them), 
successor,  or  assign  of  such  joint  venture,  or 
any  other  entity  or  entities  partially  (20%  or 
more)  or  wholly  owned  or  controlled  by 
Concert  and  having  among  its  purposes 
substantially  the  same  purposes  as  described 
for  NewCo  in  the  Joint  Venture  Agreement, 
but  does  not  include  MCI  or  BT. 

K.  "Telecommunications  service"  means 
the  conveyance,  by  electrical,  magnetic, 
electromagnetic,  electromechanical  or 
electrochemical  means  (including  fiber- 
optics,  as  well  as  satellite,  microwave  and 
other  wireless  transmission),  of  information 
consisting  of: 

— Speech,  music  and  other  sounds; 
— Visual  images; 
— Signals  serving  for  the  impartation 

(whether  as  between  f>ersons  and  persons, 
things  and  things  or  persons  and  things)  of 
any  matter,  including  but  not  limited  to 
data  otherwise  than  in  the  form  of  sounds 
or  visual  images; 
— Signals  serving  for  the  actuation  or  control 

of  machinery  or  apparatus;  or 
— Translation  or  conversion  that  does  not 
alter  the  form  or  content  of  information  as 
received  from  that  which  is  originally  sent. 
"Convey"  and  "conveyance"  include 
transmission,  switching,  and  receiving,  and 
cognate  expressions  shall  be  construed 
accordingly.  A  telecommunications  service 
includes  all  facilities  used  in  providing  such 
service,  and  the  installation,  maintenance, 
repair,  adjustment,  replacement  and  removal 
of  any  such  facilities.  A  service  that  is 
considered  a  "telecommunications  service" 
under  this  definition  retains  that  status  when 
it  is  used  to  provide  an  enhanced 
telecommimications  service,  or  when  used  in 
combination  with  equipment,  facilities  or 
other  services. 

L.  "United  Kingdom"  and  "UK"  mean 
England,  Wales,  Scotland,  Northern  Ireland 
and  all  territories,  dependencies  or 
possessions  of  the  United  Kingdom 
(excluding  the  Isle  of  Man)  for  which 
intemationaJ  telecommunications  traffic  is 
not  normally  sep>arately  reported  to  the 
United  States  Federal  Communications 
Commission  by  United  States 
telecommunications  carriers. 

M.  "United  States"  and  "US"  mean  the 
fifty  states,  the  District  of  Columbia,  and  all 
territories,  dependencies,  or  possessions  of 
the  United  States. 

N.  "United  States  international 
telecommunications  provider"  means  any 
person  or  entity  actually  providing 
international  telecommunications  services  or 
enhanced  telecommunications  services  to 
users  in  the  United  States,  and  that  is 
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incorporated  in  the  United  States,  or  that  is 
ultimately  controlled  by  United  States 
persons  within  the  meaning  of  16  CFR 
§801.1. 

V.  Visitorial  and  Compliance  Provisions 

A.  Concert  agrees  to  maintain  sufficient 
records  and  documents  to  demonstrate 
compliance  with  the  requirements  of  this 
modified  final  judgment. 

B.  For  the  purposes  of  determining  or 
securing  compliance  of  defendants  with  this 
modified  final  judgment,  duly  authorized 
representatives  of  the  plaintifi',  upon  written 
request  of  the  Attorney  General  or  the 
Assistant  Attorney  General  in  charge  of  the 
Antitrust  Division,  and  on  reasonable  notice 
to  the  relevant  defendant,  shall  have  access 
without  restraint  or  interference  to  Concert 
and  MCI  in  the  United  States: 

1.  During  their  office  hours  to  inspect  and 
copy  all  records  and  documents  in  their 
possession  or  control  relating  to  matters 
contained  in  this  modified  final  judgment; 
and 

2.  To  interview  or  take  sworn  testimony 
from  their  officers,  directors,  employees, 
trustees,  or  agents,  who  may  have  counsel 
present,  relating  to  any  matter  contained  in 
this  modified  final  judgment. 

C.  Concert  consents  to  make  available  to 
duly  authoriajed  representatives  of  the 
plaintiff,  for  the  purposes  of  determining 
whether  defendants  have  complied  with  the 
requirements  of  this  final  judgment  and  to 
secure  their  compliance: 

1.  At  the  premises  of  the  Antitrust  Division 
in  Washington,  DC.,  within  sixty  days  of 
receipt  of  written  request  by  the  Attorney 
General  or  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  records  and 
documents  in  the  possession  or  control  of 
Concert,  wherever  located:  and 

2.  For  interviews  or  sworn  testimony,  in 
the  United  States  if  requested  by  plaintiff  but 
subject  to  their  reasonable  convenience, 
officers,  directors,  employees,  trustees  or 
agents,  who  may  have  counsel  present. 

D.  Upon  written  request  of  the  Attorney 
General  or  the  Assistant  Attorney  General  in 
charge  of  the  Antitrust  Division,  a  defendant 
shall  submit  written  reports,  under  oath  if 
requested,  relating  to  any  of  the  matters 
contained  in  this  decree. 

E.  No  information  or  documents  obtained 
by  the  means  provided  in  this  Section  V  shall 
be  divulged  by  the  plaintiff  to  any  person 
other  than  the  United  States  Department  of 
Justice,  the  Federal  Communications 
Commission  ("FCC"),  and  their  employees, 
agents  and  contractors,  except  in  the  course 
of  legal  proceedings  to  which  the  United 
States  is  a  party,  or  for  the  purpose  of 
securing  compliance  with  this  decree,  or  for 
identifying  to  the  United  Kingdom  Office  of 
Telecommunications  ("OFTEL"),  the 
Euro(>ean  Commission  ("EC"),  or  other 
appropriate  United  Kingdom  or  EC  regulatory 
agencies,  conduct  by  defendants  that  may 
violate  United  Kingdom  or  EC  law  or 
regulations  or  Concert's  license  to  operate  its 
United  Kingdom  public  teleconununications 
system  (but  no  documents  received  frt>m 
defendants  pursuant  to  this  Section  V  shall 
be  disclosed  to  United  Kingdom  or  EC 
authorities  by  the  Department  of  Justice),  or 


as  otherwise  required  by  law.  Prior  to 
divulging  any  documents,  interviews  or 
sworn  testimony  obtained  pursuant  to  this 
Section  V  to  the  Federal  Communications 
Commission  or  prior  to  divulging  any 
interviews  or  sworn  testimony  obtained 
pursuant  to  this  Section  V  to  the  EC,  plaintiff 
will  obtain  assurances  that  such  materials  are 
protected  from  disclosure  to  third  parties  to 
the  extent  permitted  by  law. 

F.  If  at  the  time  information  or  documents 
are  furnished  by  a  defendant  to  plaintiff 
pursuant  to  this  Section  V,  such  defendant 
represents  and  identifies  in  writing  the 
material  in  any  such  information  or 
documents  to  which  a  claim  of  protection 
may  be  asserted  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and  said 
defendant  marks  each  pertinent  page  of  such 
material.  "Subject  to  a  claim  of  protection 
under  Rule  26(c)(7)  of  the  Federal  Rules  of 
Civil  Procedure,"  then  10  days  notice  shall 
be  given  by  plaintiff  to  such  defendant  prior 
to  divulging  such  material  in  any  legal 
proceeding  (other  than  a  grand  jury 
proceeding)  to  which  that  defendant  is  not  a 
party. 

VI.  Retention  of  Jurisdiction 

Jurisdiction  is  retained  by  this  Court  for  the 
purposes  of  enabling  any  of  the  parties  to  this 
modified  final  judgment  to  apply  to  this 
Court  at  any  time  for  such  further  orders  or 
directions  as  may  be  necessary  or  appropriate 
to  carry  out  or  construe  this  decree,  to  modify 
or  terminate  any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  any  violations  of 
its  provisions. 

VII.  Modification 

A.  Any  party  to  this  modified  final 
judgment  may  seek  modification  of  its 
substant  ive  terms  and  obligations,  and  other 
parties  to  the  modified  final  judgment  shall 
have  an  opportunity  to  resfKjnd  to  such  a 
motion.  If  the  motion  is  contested  by  another 
party,  it  shall  only  be  granted  if  the  movant 
makes  a  clear  showing  that  (i)  a  significant 
change  in  circumstances  or  significant  new 
event  subsequent  to  the  entry  of  the  modified 
final  judgment  requires  modification  of  the 
modified  final  judgment  to  avoid  substantial 
harm  to  competition  or  consumers  in  the 
United  States,  or  to  avoid  substantial 
hardship  to  defendants,  and  (ii)  the  proposed 
modification  is  (a)  in  the  public  interest,  (b) 
suitably  tailored  to  the  changed 
circumstances  or  new  events  and  would  not 
result  in  serious  hardship  to  any  defendant, 
and  (c)  consistent  with  the  purposes  of  the 
antitrust  laws  of  the  United  Slates  and  with 
the  telecommunications  regulatory  regime  of 
the  United  Kingdom.  Neither  the  absence  of 
specific  reference  to  a  particular  event  in  the 
modified  final  judgment  nor  the  foresee- 
ability  of  such  an  event  at  the  time  this 
modified  final  judgment  was  entered,  shall 
preclude  this  Court's  consideration  of  any 
modification  request.  This  standard  for 
obtaining  contested  modifications  shall  not 
require  the  United  States  to  initiate  a  separate 
antitrust  action  before  seeking  modifications. 
The  same  standard  shall  apply  to  any  party 
seeking  modification  of  this  modified  final 
judgment.  If  a  motion  to  modify  this 
modified  fiinal  judgment  is  not  contested  by 


any  party,  it  shall  be  granted  if  the  proposed 
modification  is  within  the  reaches  of  the 
public  interest.  Where  modifications  of  the 
modified  final  judgment  are  sought,  the 
provisions  of  Section  V  of  this  modified  final 
judgment  may  be  invoked  to  obtain  any 
information  or  documents  needed  to  evaluate 
the  proposed  modification  prior  to  decision 
by  the  Court. 

B.  Concert  agrees  to  notify  the  plaintiff  in 
writing  if  MCI  or  Concert  hereafter  files  with 
the  FCC  or  OFTEL  an  application  to  assign 
(or  transfer  control  of)  any  license  or 
authorization  held  by  MCI  or  BT  relating  to 
telecommunications  services  between  the 
United  States  and  the  United  Kingdom,  or  if 
Concert  seeks  to  reorganize  its  corporate 
structure  so  as  to  combine  NewrCo  and  BT  in 
the  same  corporate  entity.  Within  five  (5) 
days  of  receipt  by  plaintiff  of  such  notice, 
plaintiff  may  request  form  defendants 
additional  information  concerning  the 
proposed  assignment,  transfer  or 
reorganization.  Defendants  shall  furnish  any 
additional  information  requested  within  ten 
(10)  days  of  receipt  of  the  request.  Such 
assignment,  transfer  or  reorganization  shall 
not  take  effect  until  thirty  (30)  days  after 
receipt  of  the  notice  or,  if  additional 
information  is  requested  by  plaintiff,  until 
twenty  (20)  days  after  receipt  of  the 
additional  informdUon.  If  the  plaintiff 
determines,  in  its  sole  discretion,  that  such 
an  assignment,  transfer  or  reorganization 
would  impair  the  effectiveness  of  any  of  the 
provisions  of  this  modified  final  judgment, 
then  the  plaintiff,  in  the  exercise  of  its 
discretion  and  without  waiving  its  right  to 
obtain  any  other  remedy,  may  seek  further 
modification  of  this  modified  final  judgment, 
which  modification  will  be  reviewed  as  set 
forth  in  Section  Vn.A  hereinabove.  Concert 
and  MCI  agree  that  they  will  not  oppose  any 
request  by  the  plaintiff  for  expedited 
consideration  by  the  Court  of  any  such 
request  for  further  modification. 

Vm.  Sanctions 

Nothing  in  this  modified  final  judgment 
shall  prevent  the  United  States  from  seeking, 
or  this  Court  from  imposing,  against 
defendants  or  any  other  person,  any  relief 
available  under  any  applicable  provision  of 
law. 

IX.  Further  Provisions 

A.  The  entry  of  this  modified  final 
judgment  is  in  the  public  interest. 

B.  The  substantive  restrictions  and 
obligations  of  this  modified  final  judgment 
shall  be  removed  after  ten  years  have  p>assed 
frtjm  September  29,  1994.  the  date  of  entry 
of  the  final  judgment,  unless  this  modified 
final  judgment  has  been  previously 
terminated. 

United  States  District  Judge. 

United  States  District  Court  for  the  District 
of  Columbia 

(Civil  Action  No.  94-1317  (TFHl 

United  States  of  America.  Plaintiff,  v.  MQ 
Communications  Corporation  and  BT  Forty- 
Eight  Company  ("NewCo"),  Defendants 

United  States'  Explanation  of  Procedures 

The  United  States  submits  this  short 
memorandum  summarizing  the  procedures 
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regarding  the  Court's  entry  of  the  proposed 
modified  final  judgment.  Although  the 
United  States  does  not  believe  that  this 
modified  final  judgment  is  subject  to  the 
Antitrust  Procedures  and  Penalties  Act,  15 
U.S.C.  §§  16(b)-(h).  it  intends  to  follow 
procedures  similar  to  those  set  out  in  this  Act 
in  order  to  allow  for  interested  parties  to 
submit  comments  to  the  Court  prior  to  the 
Court's  determination  of  whether  the  entry  of 
the  modified  judgment  is  in  the  public 
interest. 

1  Today,  the  United  States  has  filed  a 
modified  final  judgment,  a  Stipulation 
pursuant  to  which  the  parties  have  consented 
to  entry  of  the  modified  final  judgment  and 
a  Memorandum  In  Support  Of  Modification 
explaining  the  proposed  modifications  and 
the  reasons  therefor. 

2.  The  United  States  intends  to  publish  the 
proposed  modified  final  judgment  and  its 
Memorandum  In  Support  Of  Modification  in 
the  Federal  Register  and  in  certain 
newspapers  at  least  60  days  prior  to  the  time 
that  the  United  States  files  a  motion  for  the 
entry  of  the  proposed  modified  final 
judgment.  The  notice  will  inform  members  of 
the  public  that  they  may  submit  comments 
concerning  the  modified  final  judgment  to 
the  United  States  Department  of  Justice, 
Antitrust  Division. 

3.  During  the  sixty-day  period,  the  United 
States  will  consider,  and  at  the  close  of  that 
period  respond  to,  any  comments  received. 

4.  After  the  expiration  of  the  sixty-day 
period,  the  United  States  will  file  with  the 
Court  the  comments,  the  United  Slates' 
response  and  a  Motion  for  Entry  of  the 
Modified  Final  Judgment  (unless  the  United 
States  has  decided  to  withdraw  its  consent  to 
entry  of  the  Modified  Final  Judgment,  as 
permitted  by  Paragraph  2  of  the  Stipulation). 

5.  At  that  time,  or  any  time  thereafter,  the 
Court  may  enter  the  modified  final  judgment 
without  a  hearing,  if  it  finds  that  the 
modified  final  judgment  is  in  the  public 
interest. 

Dated:  July  7,  1997. 

Respectfully  submitted, 
Yvette  Benguerel, 
DC.  Bar $442452. 

U.S.  Department  of  Justice.  Antitrust  Division, 
Telecommunications  Task  Force,  555  4th 
Street.  N.W..  Washington.  D.C.  20001,  (202) 
514-5808 
[FR  Doc.  97-18289  Filed  7-11-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

linmigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Ninety-day  emergency 
extension  request  to  a  currently 
approved  emergency  extension  for  a 
revision  of  a  currently  approved 
collection;  Application  for  Asylum  and 
Withholding  of  Removal. 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  (ICR)  utilizing 
emergency  review  procediu^s,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance/ 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Additionally,  this  notice  will  serve  as 
the  60-day  public  notification  for 
comments  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  new 
streamlined  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  September  12,  1997, 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biu^en  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  eissiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  Information  Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Asylum  and 
Withholding  of  Removal. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  ojfthe 
Department  of  Justice  sponsoring  the 
collection:  Form  1-589.  Office  of 
International  Affairs,  Asylum  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
is  used  by  the  INS  and  EOIR  to  access 
eligibility  of  persons  applying  for 
asylum  and  withholding  of  deportation. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 


estimated  for  an  average  respondent  to 
respond:  80,000  responses  at  three  and 
one  half  (3.16)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  252,800  annual  burden 
hours. 

Comments  and  questions  about  the 
emergency  extension  of  this  information 
collection  should  be  forwarded  to  OMB, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Ms.  Debra  Bond, 
202-395-7316.  Department  of  Justice 
Desk  Officer,  Room  10235,  Washington. 
DC  20503. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  July  9,  1997. 

Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

Amendments  to  Form  1-589 
Application  for  Asylum  and  for 
Withholding  of  Removal 

In  an  effort  to  streamline  the  Form  I- 
589,  Application  for  Asylum  and  for 
Withholding  of  Removal  (OMB  No. 
1115-0086),  the  Immigration  and 
Naturalization  Service,  Office  of 
International  Affairs  established  a 
Working  Group.  The  Working  Group 
consisted  of  input  from  members  from 
the  following  programs:  Executive 
Office  for  Immigration  Review  (EOIR); 
Office  of  International  Affairs;  Office  of 
General  Counsel;  Benefits  Division; 
Field  Manual  Project  and  the  Policy 
Directives  and  Instructions  Branch. 
Outlined  below  are  the  findings  as  a 
result  of  the  1-589  Working  Group.  The 
Form  1-589  has  been  revised 
accordingly. 


Federal  Register  /  Vol.  62.  No.  134  /  Monday,  July  14,  1997  /  Notices 


37605 


Part  E — Background  Information  About 
You 

Former  Part  E  of  the  1-589  application 
was  not  deleted  as  previously  requested 
by  OMB.  Part  E  was  included  in  Part  A 
because  it  was  felt  this  information  was 
necessary  to  adjudicate  this  application. 
The  more  information  asked  on  the 
form,  the  more  information  the 
applicant  will  provide  and  the  easier  it 
is  for  the  asylum  officer  to  conduct  a  fair 
appraisal  of  the  claim.  The  intent  of  a 
non-confrontational  interview  is  to 
obtain  a  complete,  clear  view  of  the 
manner  in  which  the  applicant  has  lived 
and  functioned  in  his  home  country. 
Many  applicants  are  intimidated  by 
being  questioned  and  they  may  react  in 
a  manner  which  is  not  conducive  to  a 
non-confrontational  interview.  Having 
the  applicant  provide  the  majority  of  the 
information  relieves  the  officer  of  the 
need  to  ask  these  questions.  This  puts 
the  officer  in  a  less  confrontational 
position  in  the  applicant's  eyes. 

An  additional  section  was  added 
which  requests  the  applicant  to  list  ALL 
children  regardless  of  age  or  civil  status 
or  whether  they  are  in  the  United  States 
or  not.  Providing  this  information  will 
prompt  the  applicant  to  think  of  every 
member  within  his  family  at  one  time, 
rather  than  one  by  one  as  is  done 
formerly  in  Part  B  of  the  form,  and  will 
help  him  or  her  to  include  every  child 
eligible  to  be  included  in  the 
application.  This  information  will  also 
assist  the  Service  in  future  requests  the 
applicant  may  make  for  benefit  at  a 
future  date. 

The  form  also  asks  the  applicant  to 
provide  information  about  his  or  her 
parents,  past  residences  and 
employments  and  education.  The 
Service  believes  it  is  necessary  to  ask 
the  applicant  to  provide  this 


information  on  the  application  form  for 
several  important  reasons. 

Having  the  applicant  provide  specific 
details  to  these  questions  helps  the 
applicant  to  articulate  more  thoroughly 
different  forms  of  persecutory  treatment. 
Additionally,  by  engaging  in  the  process 
of  answering  the  questions,  the 
applicant  is  prompted  to  remember  and 
cite  facts  which  he  or  she  might 
otherwise  not  recall  during  an  oral 
recounting  of  circumstances  and 
occurrences  in  their  home  country 
regarding  the  claim  to  asylum.  Likewise, 
for  the  asylum  officer,  seeing  the 
information,  at  a  glance,  patterns  of 
mistreatment  would  be  revealed.  This 
would  enable  the  officer  to  quickly 
determine  whether  certain  areas  need  to 
be  developed  further  or  could  suggest 
other  lines  of  questioning  which  would 
provide  additional,  essential 
information. 

For  example:  the  information  the 
applicant  provides  about  his  or  her 
education  indicates  to  the  asylum 
officer  whether  the  applicant  was 
denied  benefits  in  his  or  her  home 
country.  This  point  is  necessary  in 
developing  a  pattern  of  persecutor 
treatment.  If  a  person  is  denied 
education,  this  opens  for  the  asylum 
officer  additional  possibilities  for 
developing  the  applicant's  claim. 
Education  is  an  important  element  of 
persecution  in  communist  societies. 

Repeated  changes  in  residence  and 
employment  during  the  previous  five 
years  provide  the  officer  with  a  clearer 
view  of  the  life  pattern  of  the  applicant 
and  assist  the  asylum  officer  in 
developing  the  reasons  for  those 
changes.  The  asylum  officer  can  identify 
any  necessity  for  identifying  additional 
areas  of  persecution  which  could 
influence  positively  the  outcome  of  the 


applicant's  claim.  For  example;  why  did 
they  move,  were  they  forced  by  the 
government  to  move,  did  they  feel  the 
necessity  to  move  in  order  to  get  out 
from  under  the  control  of  certain 
government  or  military  authorities,  or 
did  they  have  to  receive  permission  to 
move,  and  whether  they  were  forced 
into  menial  labor  by  the  authorities. 

By  asking  the  applicant  for 
information  about  his  or  her  parents,  the 
applicant  is  provided  a  means  of  giving 
evidence  he  or  she  might  not  otherwise 
consider  pertinent  to  their  situation  in 
their  home  country.  The  status  afforded 
to  and  the  location  of  the  residence  of 
the  applicant's  parents  can  easily  refiect 
a  pattern  of  persecution  if  it  shows  the 
asylum  officer,  for  example  that,  if  the 
parents  are  outside  the  country  of 
nationality,  where  they  are  and  what 
status  they  have. 

Photographs 

The  Service  has  changed  the 
photograph  requirement  from  ADIT- 
type  photos  to  passport-style  photos. 
The  Service  believes  that  there  are  more 
photographers  who  take  passport-style 
photographs  than  do  ADIT  photographs. 
This  will  make  it  easier  for  the  applicant 
to  comply  with  the  photograph 
requirement.  Also,  the  requirement  of 
two  photographs  has  been  changed  to 
one  photograph. 

Organization  of  the  Form 

The  form  has  been  reorganized  to 
have  all  information  about  the  applicant 
in  Part  A  rather  than  scattered 
throughout  the  application.  The  Service 
believes  that  this  should  make  it  easier 
for  the  applicant  to  complete  the  form 
and  thus  may  cut  down  on  the  time 
required  to  answer  all  the  questions. 

BILUNG  CODE  4410-1 B-M 
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VS.  niytiiMiiH  9t  Jutkc  ^ 

Immigratioa  and  Naturalization  Service 


OMB  NO.  111S-4M6 


Instructioiis  for  Form  1-5^ 
Appiicadoa  for  Asylum  and  for  WithJboMiiig  oi  RemoTal 


Furpmt  9t  This  Form 

This  form  is  used  to  apply  for  asylum  in  the  United  States  (U^.),  and  for  witkholding  of 
removal  (formerly  called  "withholding  of  deporution").  You  may  file  for  asylum  if  you  are 
physically  in  the  United  States  and  you  are  not  a  United  States  citizen. 

You  may  include  id  your  application  your  spouse  and  your  unmarried  children  who  are 
uader  21  years  of  age  and  physically  present  in  the  United  States.  Married  children  and 
children  21  years  of  age  or  older  must  &le  a  separate  Form  I-S89  application.  If  your  spouse 
and/or  unmarried  children  under  the  age  of  21  are  outside  the  United  States,  you  may  file  a 
petition  for  them  to  gain  similar  benefits,  if  you  are  granted  asylum. 

This  instruction  p€unphiet  is  divided  into  two  (2)  sections.  The  first  section  has  filing 
instructions.  It  discusses  eligibility  and  will  guide  you  through  filling  out  and  filisg  the 
application.  The  second  section  descnt>es  how  your  application  will  be  processed.  This 
section  also  describes  potenbal  intenm  benefits  while  your  application  is  pending.  However, 
you  wiM  not  be  authorized  to  work  based  on  filing  this  application. 

Please  read  these  instructions  carefully.  The  instructions  will  help  you  complete  your 
application  and  understand  how  it  will  be  processed. 


WARNING:  Applicants  who  are  in  the  United  States  tUegally  are  aabjcct  t«  ranoral  If  their 
asyloB  or  withliokliiig  daims  arc  not  granted  by  an  asylimi  ofllccr  or  an  inunigratioB  Judge. 
Any  informatioii  provided  in  completing  this  appiicatioa  may  be  used  as  a  basb  for  tiw 
iastitiitioa  of,  or  as  evideacc  in,  remoral  proceedings.  Appiicaats  dctermiacd  to  have 
luMwiagly  Blade  a  firivekMis  application  for  asylum  will  be  pcrmaaeatly  iaeiiglUe  far  aay 
bcaefits  under  the  Immigration  and  Nationality  Act. 


r«»r»B  !-«•  n>^,  ^.i-».<m  w 
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1.  Filing  Instructions... 


Bass  of  eligibility 

Completing  the  form 

Raquircd  documents  and  required  number  of  copiei 

Additional  documents  that  you  may  sufaotit 

Infarmatioa  about  photographs 

information  about  fiagerprinting 

Translation  requirements 

Submitting  copies  instead  of  originals 

Organizing  your  appiicatioa 

Incomplete  applications 

Where  to  file 


2.  Other  Information. 


Your  address  in  the  United  Stttcs 

Withholding  of  Removal 

Retain  a  copy  of  applicatioo 

Inwrvicw 

Status  while  -your  claim  is  pending 

Travel  outside  the  United  States 

Employment  authoriaatioa  while  your 

appiicatiaa  is  pending 
Privacy  Act  Notice 
Paperwork  Reductjoo  Act  Notice 


1.  FILING  INSTRUCTIONS 

Basis  <a  EligibiUty. 

In  order  to  qualify  for  asylimi,  you  must  establish 
that  you  are  a  refugee.  A  refugee  is  a  person  who  is 
tmabie  or  unwilling  to  return  to  his  or  her  coimtry 
because  of  persecution  or  a  well-founded  fear  of 
persecution  on  account  of  race,  religion,  nationality, 
membership  in  a  particular  social  group  or  political 
opinion.  In  your  application,  you  should  clearly 
describe  any  of  your  experiences,  or  those  of  family 
members,  which  may  show  that  you  are  a  refugee. 
If  you  are  not  granted  asyliun,  the  Immigration  and 
Naturalization  Service  (INS)  may  use  the 
information  you  provide  in  this  application  to 
establish  that  you  are  removable  imder  8  CFR  part 
237.  Unless  there  are  exceptional  or  extraordinary 
circumstances,  you  should  file  this  application 
within  one  (1)  year  of  arriving  in  the  United  States. 

You  may  also  include  background  material  to 
support  yovLT  application,  such  as  newspaper  articles, 
affidavits  of  witnesses  or  experts,  periodicals, 
journals,  books,  photographs,  official  docimMnts, 
other  personal  statements,  or  evidence  regarding 
incidents  that  have  occurred  -to  others.  However, 
you  must  establish  how  this  background  is  material 
to  your  specific  circumstances  and  why  you  have  a 
well-fotmded  fear  of  persecution. 


Cowipifrtng  the  F< 


Type  or  print  all  of  your  answers  in  ink  on  the 
Form  I-S89.  Your  answers  must  be  completed  in 
English.  Forms  completed  in  a  language  other  than 
English  wiU  be  returned  to  you. 

Provide  the  specific  information  requested  about 
you  and  your  family.  Answer  ALL  of  the  qaestioBa 
asked.  If  any  question  does  not  apply  to  you. 
answer  "none"  or  "not  appiicable".  Provide 
detailed  information  and  answer  the  questions  as 
completely  as  passible.  If  you  need  more  space, 
attach  an  additional  sheet(s)  indicating  the  question 
nimiber(s)  you  are  answering.  Sign  and  date  each 
additional  sheet 

You  are  strongly  urged  to  atuch  additional  written 
statements  and  documents  that  support  your  claim. 
Your  written  statements  should  mclude  details 
of  your  experiences,  events,  and  dates  that  relate  to 
your  claim  for  asylimi. 

If  you  need,  or  would  like,  help  in  completiog  this 
form  and  preparing  your  written  statements, 
assistance  from  pro  bono  attorneys  and/or  voluntary 
agencies  may  be  available.  They  may  help  you  for  a 
reduced  fee.  If  you  have  not  already  received  from 
INS  a  list  of  attorneys  and  accredited 
representatives,  you  may  do  so  by  calling  1-800-870- 
FORM. 

Represenutives  of  the  United  Nations  High 
Commissioner  for  Refugees  (UNHCR)  may  be  able 
to  assist  you  in  identifying  persons  to  help  you 
complete  the  application.  You  may,  if  you  wish, 
forward  a  copy  of  ycur  application  and  other 
supporting  docimienis  to  UNHCR.  The  current 
address  of  the  UNHCR  is: 

United  Nations  High  Commissioner  for 

Refugees 

1775  K  Street.  NW.,  Third  Roor 

Washington.  DC  20006 

Telephone:  (202)  296-5191 

Part  A.  Infomution  abont  You. 

This  part  asia  for  basic  information  about  you. 
Alien  Registration  Number  (A  # )  refers  to  your  INS 
file  number.  In  question  9.  use  the  current  name  of 
the  country.  Do  not  use  historical,  ethnic,  province, 
or  other  local  names. 

If  you  check  block  17.  you  must  complete  the 
blocks  17a  through  17g.  The  1-94  #  is  the  number 
on  Form  1-94,  Departure  Record,  given  to  you  when 
you  entered  the  U.S.    In  Block  17g,enter  the  date 
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as  it  appears  on  the  Form  1-94.  If  you  did  not 
receive  one,  write  "None".  If  you  entered  without 
being  inspected  by  an  immigration  officer,  write 
"EWI"  in  Block  17c. 

Pmrt  B.  Spouse  and  Children. 

You  shouid  list  your  spouse  and  all  your  children  in 
this  application  regardless  of  whether  they  are  in  the 
U.S.  when  you  fUe  your  application. 

You  may  ask  to  have  your  spouse,  and/or  any 
children  who  are  under  21  and  unmarried,  included 
in  this  application  if  tlwy  are  in  the  VS.  Children 
who  are  married  and/or  children  who  are  21  years 
of  ace  or  older  must  File  separately  for  asylum  by 
submitting  their  own  asylum  applications  (Form  I- 
589). 

Submit  an  additional  copy  of  your  completed 
asylum  application,  the  documentary  evidence 
establishing  your  family  relationship,  and  ail  other 
items  mentioned  when  including  a  family  member 
in  your  asylum  application. 

•  If  including  your  spouse  in  your  application, 
submit  copies  of  your  marriage  certificate. 

•  If  you  wish  to  include  any  children  who  are 
unmarried  and  under  21  in  your  application, 
submit  copies  of  each  child's  birth 
certificate. 

If  you  do  not  have,  or  are  unable  to  obtain  these 
documents,  you  may  submit  an  affidavit  from  ai 
least  one  (1)  person  for  each  event  you  are  trying  to 
prove.  Affidavits  may  be  provided  by  relatives. 
Persons  providing  affidavits  need  not  be  US. 
Qtizens.   Affidavits  must: 

•  fully  describe  the  circumstances  or  event  iu 
question  and  must  fuUy  explain  how  the 
person  acquired  knowledge  of  the  event; 

•  be  sworn  to,  or  affirmed  by,  persons  who 
were  alive  at  the  time  and  have  personal 
knowledge  of  the  event  (date  and  place  of 
birth,  marriage,  etc)  that  you  are  trying  to 
prove;  and 

•  show  the  full  name,  address,  date,  and  place 
of  birth  of  each  person  giving  the  affidavit, 
and  indicate  any  relationship  between  you 
and  the  person  giving  the  affidavit. 

•  If  you  have  more  than  two  (2)  children, 
attach  additional  pages  and  documentation 
providing  the  same  information  asked  in  the 
form. 


Part  C.  InftunBatkm  aboot  your  Claim  for  Asylom. 

This  part  asks  specific  questions  relevant  to 
eligibility  for  asylum  and  for  withholding  of 
removaL  Follow  the  instructions  on  the  appUation 
form.  Your  answers  dwuld  be  detailed.  Use 
additional  sheets  for  your  answers.  Put  your  name 
(exactly  as  it  appears  in  Part  A  of  the  form)  and 
A  #  (if  any)  at  the  top  of  each  addititmal  page.  You 
must  dearly  indicate  the  number  of  the  question 
you  are  answering. 

Part  D.  AidditioBal  Informatioa  about  yonr 
ApplicatioD  for  Aiylam. 

Check  yes  or  no  in  the  box  provided  for  all  six  (6) 
questions.  If  your  answer  is  YES  to  any  question, 
explain  in  detail  on  additional  sheets  as  needed. 

Part  E.  Your  Signature. 

You  must  sign  your  application  in  Part  E  and 
provide  the  information  requested.  Sign  wtwn 
completed. 

Part  F.  Signature  of  Person  Preparing  Form  if 
Other  tlian  Abore. 

Any  person,  other  than  an  immediate  family 
member,  who  helped  prepare  your  application  must 
sign  the  application  and  provide  the  information 
requested. 

PENALTY  FOB  PERJURY.  You  and  anyone,  other 
than  an  immediate  relative,  who  assists  you  in 
preparing  the  application  must  sign  the  application 
under  penalty  of  perjury.  Your  signature  is  evidence 
that  you  are  aware  of  the  contents  of  this 
application.  Any  person,  other  than  an  immediate 
family  member,  assisting  you  in  preparing  this  form 
must  include  his  or  her  name  and  address  and  sign 
the  application  where  indicated  in  Part  G.  Failure 
of  the  preparer  to  sign  will  result  in  the  application 
being  returned  to  you  as  an  incomplete  application. 
If  the  INS  later  learns  that  you  recetved  assistance 
from  a  person  other  than  an  immediate  family 
member,  and  this  person  has  failed  to  sign,  this  may 
result  in  an  adverse  ruling  against  you. 

All  statements  contained  in  response  to  questions 
contained  in  this  application  are  declared  to  be  true 
and  correct  under  penalty  of  perjury. 

Title  18,  United  Sutes  Code,  Section  1546.  provides 
in  part: 
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._ Whoever  knowingly  makes  under  oath,  or 
as  permitted  under  penalty  of  perjury  under 
Section  1746  of  Title  28.  United  Sutes 
Code,  knowingly  subscribe*  as  true,  any 
false  statement  with  respect  to  a  material 
fact  in  any  application.  afHdavit,  or  other 
document  required  by  the  immigration  laws 
(M*  regulations  prescribed  thereunder,  or 
knowingly  presents  any  such  application, 
affidavit,  or  other  document  containing  any 
such  false  sutement  -  shall  t>e  fined  in 
accordance  with  this  title  or  imprisoned  not 
more  than  five  years,  or  both. 

If  you  knowingly  provide  false  information  on  this 
application,  you  or  the  preparer  of  this  application 
may  be  subject  to  criminal  penalties  under  Title  18 
of  the  United  Sutes  Code  and  to  dvil  penalties 
under  Section  274C  of  the  Immigration  and 
Nationality  Act,  8  U^C.  1324c 

Part  G.  To  be  Completed  at  Interriew. 

Do  not  sign  your  application  in  Part  G  before  filing 
this  form.  You  will  be  asked  to  sign  your 
application  in  this  space  at  the  conclusion  of  the 
interview  regarding  your  claim. 

NOTE:  You  must,  however,  sign  Part  E  of  the 
application. 

Required  DocwnenU  and  Reqaired  Number  of 
Copies  tliat  you  must  Sotmiit  with  yoor 
AppUcation: 

•  The  original  and  two  (2)  copies  of  your 
completed  asylum  application.  Form  1-589, 
and  the  original  and  two  (2)  copies  of  any 
additioiial  sheets  and  supplementary 
sutements.  You  must  submit  a  total  of 
three  (3)  copies  of  any  other  docimienution 
such  as  supporting  documenUtion.  You 
should  retain  one  (1)  copy  of  the  completed 
application  for  your  own  records.  Although 
the  INS  will  oonfirm  in  writing  its  receipt  of 
your  applicatioa,  you  may  wish  to  send  the 
completed  forms  by  registered  mail  (retiun 
receipt  requested).  The  INS  suggests  that 
you  bring  a  copy  of  your  Application  for 
Asyliun  and  for  WithlH>kling  of 
Removal(Form  1-589)  with  you  when  you 
have  your  interview; 


•  Three  (3)  copies  of  any  documentary 
evideace  of  re>atio«ship(s),  such  as  birth 
records  of  your  children,  marriage 
certificate,  or  proof  of  termination  of 
marriage; 

•  If  these  instructions  sute  that  a  copy  of  a 
document  may  be  filed  with  this  application 
and  you  choose  to  send  us  the  original,  we 
may  ke^  that  original  for  our  records. 

Any  foreign  language  document  must  be 
accompanied  by  an  adequate  Fj«gii«h  translation 
which  the  tran^ator  has  certified  as  complete  and 
correct,  and  by  the  translator's  certification  that  he 
or  she  b  competent  to  translate  from  the  foreign 
language  into  English. 

NOTE:  If  you  do  not  have,  and  are  unable  to 
obtain,  these  forms  of  documentary  evidence,  you 
must  submit  an  original  and  two  (2)  copies  of  an 
aSHdarit  from  a  third  person  who  knows  of  the 
relationship. 

•  An  additkmal  two  (2)  copies  of  your  Form 
1-5(9  complete  with  additional  sheets  and 
si^>plementary  sutements  for  each  family 
member(s)  listed  in  Part  B  who  you  want  to 
have  included  in  your  application; 

•  One  (1)  Fingerprint  Card,  FD-2S8,  for  you 

and  each  family  member  listed  in  Part  B,  14 
years  of  age  or  okler,  who  is  included  in 
your  application.  Your  fingerprints  must  be 
taken  by  an  INS  approved  E>esignated 
Fingerprinting  Service  (I^FS),  a  law 
enforcentent  agency  recognized  by  INS  as  a 
DFS,  or  a  designated  INS  employee.  A  list 
of  approved  Designated  Fingerprinting 
Services  is  available  at  the  INS  district  office 
which  services  you.  You  may  obtain  INS 
forms  by  caUing  1 -800-870-FORM; 

You  must  complete  the  information  on  the 
top  of  the  card  and  write  yoiu-  A#  (if  any) 
in  the  space  marked  "Your  No.  OCA"  or 
"Miscellaneous  No.  MNfU".  Do  not  sign  the 
card  until  you  have  been  fingerprinted,  or 
are  toki  to  sign  by  the  person  who  takes 
your  fingerprints.  The  person  who  takes 
your  fingerprints  must  also  sign  the  card, 
and  write  his  or  her  title  and  the  date  you 
are  fingerprinted  in  the  space  provided.  Do 
not  bend,  fold,  or  crease  the  fingerprint 
card. 
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•  One  (1)  pMsport-style  photograph  of  you 
and  each  fainily  member  listed  in  Part  B 
who  is  included  in  your  application.  The 
photM  mast  have  heea  taJun  no  more  than 
30  days  before  yoo  fUe  your  application. 
Print  the  penon's  comple  name  and  A  #  (if 
any)  on  the  back  of  his  or  her  photos  with  a 
pencil;  and 

•  A  copy  of  the  passport  (cover  to  cover)  and 
a  copy  of  any  U.S.  Iminiigration  documents, 
such  as  an  1-94  Departure  Record,  for  you 
and  each  family  member  who  you  want 
included  in  your  application. 

Additional  DocnmenU  that  yon  may  SabmlL 

•  A  copy  of  your  l>irth  certificate; 

•  Any  snpportiiig  docmnents.  You  may 
submit  background  material,  such  as 
newspaper  articles,  affidavits  of  witnesses  or 
experts,  periodicals,  journals,  books, 
photographs,  official  documents,  or  personal 
statements.  The  original,  plus  two  complete 
sets  of  your  supporting  documents,  should 
be  sent  to  the  INS  along  with  an  additional 
copy  for  each  family  member  who  is 
included  in  your  application;  and 

•  You  should  submit  and  bring  with  you  to 
the  interview  any  other  identiflcatiGn,  if 
available. 

Fee. 

There  is  no  fee  for  filing  this  application. 

Organizing  your  application. 

Put  your  application  together  in  the  following  order 
((f  pMsibU,  teeurt  with  biiuUr  dipt  and  rubber  bomb  to 
that  Huuerial  may  b«  easiij  teparated): 

D  Your  original  Form  1-589,  with  all  questions 

completed,  and  with  the  application  signed 
by  you  and  by  any  preparer;  and 

D  One  (1)  photo  stapled  in  Part  E. 

Behind  your  original  Form  1-589  atuch,  in  the 
following  order: 

D  One  (1)  Form  G-28,  if  represented  by  an 

attorney  or  other  representative,   signed   by 
you   and   the  attorney/representative; 


D  The  origiiial  of  all  additional  sheets  and 

supplementary  statements  submitted  with 
your  applicatioa; 

n  One   (1)   copy   of  the   evidence   of   your 

relatioiiship  to  your  spouse  and  uimiarried 
children  under  21  that  you  want  included  in 
your  application, 

n  Oi»e  (1)  completed  Fingerprint  Card  (FD- 

258)  if  you  are  14  years  of  age  or  older  [do 
not  bend,  foki  or  crease  this  card];  and 

D  One  (1)  copy  of  the  items  in  your  original 

package,  except  pbotograplis,  behind  the 
original  package. 

Behind  these  duplicate  packages,  attach  one  (1) 
additional  package  for  aacli  ftmily  memtier  that  you 
want  included  in  your  application.  Arraoge  each 
family  member's  package  as  foUows: 

a 

One  (1)  copy  of  your  completed,  stgned 
application  form.  In  Part  B.  staple  one  (1) 
photo  in  the  upper  right  hand  comer. 


D 
D 


One  (1)  copy  of  the  Form  G-28,  if  any. 

One     (1)     copy     of    evidence     of     your 
relationship  to  liiis  person; 


D 


One  (1)  copy  of  all  continuation  sheets  and 
supporting  evidence  submitted  with  the 
original  application; 

One  (1)  completed  Fingerprint  Card  (FD- 
2S8)  if  he  or  she  is  14  years  of  age  or  older 
(do  not  bend,  fold  or  crease  this  card); 

One  (1)  additional  copy  of  your  completed 
and  signed  application  form  and 
continuation  sheets  submitted  with  the 
original  application. 

For  enunple,  if  you  include  your  spouse  and  2 
children,  you  should  submit  your  original  package, 
plus  2  duplicates  for  you.  plus  2  packages  for  your 
spouse,  plus  2  for  each  cUld,  or  a  total  of  9.  Be 
sure  each  has  the  appropriate  dociunentation. 

Incomplete  AppUcatioiis. 

An  application  that  is  incomplete  shall  be  returned 
to  you  by  mail  within  thirty  (30)  days  of  receipt  of 
the  application  by  the  INS. 
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The  filing  of  an  incomplete  application  shall  not 
commence  the  ISO-day  period  after  wiiicfa  you  may 
file  an  application  for  employment  authorization  in 
accordance  with  8  CFR  208.7(aXl)  An  tppkcMtioa 
that  has  not  been  returned  «>  you  within  thirty  (30) 
days  of  having  been  received  by  the  INS  shiaU  be 
deemed  complete.  An  application  for  asylum  and 
withholding  of  removal  will  be  considered 
incomplete  if:  it  does  not  include  a  response  to 
each  of  the  questions  coataiaed  in  the  Form  1-589, 
is  unsigned,  is  unaccompanied  t>y  one  (1)  completed 
Form  FD-258  (Fingerprint  Card)  for  you  and  for 
every  family  member  who  is  included  in  your 
appUcation  for  asylum  and  is  fourteen  years  of  age 
or  older,  is  sent  without  the  appropriate  number  of 
copies  for  any  supporting  materials  submitted,  or  if 
Vou  indicated  in  Part  G  that  the  ^>plicatioa  was 
prepared  by  aomeoae  other  than  ywutdl  and  the 
pieparer  fdled  to  complete  Part  G  trf  the  asylum 
application. 

If  you  are  filing  this  application  more  than  one  (1) 
year  after  your  arrival  in  the  United  States,  you 
must  attach  an  explanation  of  why  you  did  not  file 
withia  the  first  year  after  your  arrivaL  Describe 
any  chanfe(s)  in  drcumstaaces  since  your  arrival 
wiiich  resulted  in  your  decision  to  apply  for  asytum 
at  this  time  or  any  extraordinary  drcuaostaaces 
wUch  prevented  jrou  from  applying  earlier. 


WhereteFUe. 

(fya*  mre  te  removal  procettUmgt. 

If  you  are  currently  in  removal  proceedings  (that  is, 
if  you  have  been  served  with  Form  1-221,  Chnder  to 
Shew  Cause;  Form  1-122.  Notice  to  Applicant,  for 
Admission  Detained  for  Hearing;  Form  1-860, 
Notice  and  Order  of  Expedited  Removal;  or  Form 
1-862,  Notice  to  Appear),  you  are  required  to  file 
your  application.  Form  1-589,  with  the  Office  of  the 
Immigration  Judge  having  jurisdiction  over  your 
caae. 

If  yom  are  met  in  remerml /nveeeJBitgt. 

You  are  to  mail  your  complete  application  for 
asjrlum.  Form  1-589.  and  any  other  additional 
information,  to  the  INS  Service  Center  as  indicated 
t>elow. 

If  you  live  m  the  District  of  Columbia,  western 
Pennsylvania,  Maryland,  Virginia,  West  Virginia, 
North  Carolina,  Georgia,  Alabama,  South  Carolina, 
Louisiana.  Arkansas,  Mississippi,  Tennessee.  Texas, 
Oklahoma,  Utah,  New  Mexico,  Cok>rado,  Wyoming. 


Florida,  the  Commonwealth  of  Puerto  Rico,  or  the 
United  States  Virgin  Islands,  mail  your  application 
to: 

USINS  Southern  Service  Center 
P.O.  Box  152122 
E>epartment  A 
Irving,  TX  75015-2122 

If  you  live  in  Illinois,  Indiana,  Michigan,  Wisconsin, 
Minnesota,  North  Dakota,  South  Dakota,  Kansas, 
Missouri,  Ohio,  Iowa,  Netmoka,  Montana,  Idaho, 
Kentucky,  northern  California,  northern  Nevada, 
Oregon,  Washington,  Alaska,  Hawaii,  or  the 
territory  of  Guam,  mail  jrour  application  to: 

USINS  Northern  Service  Center 
P.O.  Box  87589 
Liaoohi.  NE  68501-7589 


or 


If   you    Uvc    in   Arizona,   southern    California, 
southern  Nevada,  mail  your  appficatioa  to: 

USINS  Western  Service  Center 

P.O.  Box  10589 

Laguna  Niguel,  CA  92607-0589 


If  you  live  in  Connecticut,  Delaware,  Maine, 
Maasachusettt,  New  Hampshire,  New  Jersey,  New 
York,  eastere  Pennsylvania,  Rhode  bland,  or 
Vermont,  naail  your  application  to: 

USINS  Eastern  Service  Ceu'xr 

P.O.  Box  9589 

St  Albans.  VT  05479-9589 

2.  OTHES  INFORMATION 

Year  AMrcas  in  the  United  States. 

You  must  provide  your  street  address  in  Part  A  of 
the  asylum  application.  Yoa  mast  notify  the 
asylam  ofllee  oo  Form  AR-11  (Change  of  Address 
Form)  «r  la  writiag  of  any  duugcs  at  address  that 
have  accarred  after  the  fUiag  of  year  asylam 
applicatioa  with  the  Service  Center.  The  address 
that  you  provide  on  the  application,  or  the  last 
Change  of  Address  Form  submitted,  will  be  used  by 
the  INS  for  mailing.  Any  notices  mailed  to  this 
address  shall  constitute  adequate  service  of  aU 
notices.  These  notices  include  an  interview  notice, 
or  other  documents,  except  a  Notice  to  Alien 
Detained  for  Hearing  by  an  Immigration  Judge 
(Form  1-122).  an  Order  to  Show  Cause  (Form  I- 
221)  and  a  Notice  and  Order  of  ExpeOixai  Removal 
(Form  1-860). 
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Withholding  of  Removal. 

Your  asylum  application  is  also  considered  to  be  an 
application  for  withholding  of  removal  under  Section 
241(b)(3)  of  the  Immigration  and  Nationality  Act.  as 
amended.  If  asylum  is  not  granted,  you  may  be 
eligible  for  withholdmg  of  removal. 

In  order  to  qualify  for  withholdmg  of  removal,  you 
must  establish  a  clear  probability  of  persecution  if 
you  return  to  your  home  country  on  account  of  race, 
religion,  nationality,  membership  in  a  particular 
social  group,  or  political  opinion. 

Interview. 

You  will  be  notified  by  the  INS  asylum  office  of  the 
date,  time,  and  place  (address)  of  a  scheduled 
interview.  The  interview  procedure  is  as  follows:  an 
asylum  officer  will  interview  you  under  oath,  make 
an  assessment  of  your  claim  tod  nuke  a 
determination  concerning  your  claim. 

If  you  are  unable  to  proceed  with  the  interview  in 
English  you  must  provide,  at  no  erpense  to  the  INS, 
a  competent  interpreter  fluent  m  both  English  and 
your  native  language.  Your  interpreter  must  be  at 
least  18  years  of  age  The  following  perse  us  cannot 
serve  as  your  interpreter  youi  attorney  or 
representative  of  record  or,  a  witness  testifying  on 
your  behalf  at  the  interview  Quality  interpretation 
may  t>e  crucial  to  your  claim.  Such  assistance  must  be 
obtained,  at  your  expense,  prior  to  the  interview.  A 
list  of  agencies  willing  to  assist  you  in  finding 
qualified  interpreters  may  be  obtauied  from  local  INS 
offices. 

Failure  without  good  cause  to  have  a  competent 
interpreter  at  your  interview  may  be  considered  a 
failure  without  good  cause  to  appear  for  the 
interview.  You  will  be  prevented  from  receiving 
work  authorization  and  your  asylum  application  may 
be.  referred  directly  to  the  immigration  judge. 

If  you  have  a  passport,  other  travel  or  identification 
document.  Form  1-94,  Departure  Record,  you  must 
bring  these  documents  with  you  to  the  interview 
You  must  bring  some  form  of  identification  to  your 
interview.  You  may  bring  to  the  interview  any 
additional  available  items  documenting  your  claim. 

If  other  members  of  year  family  are  to  t>e  included 
on  your  application  for  asylum,  they  must  also 
appear  for  the  interview  and  bring  any  identity  or 
travel  documents  whKh  they  have  in  their  possession. 


Status  while  your  Claim  is  Pending. 

While  your  case  is  pending,  you  will  be  permitted  to 
remain  in  the  United  Sutes.  After  your  asylum 
interview,  if  you  have  not  been  granted  asylum,  and 
appear  to  be  deportable  under  Section  237  of  the 
INA,  8  U.S.C.  1251,  or  inadmissible  under  Section 
212  of  the  INA,  8  U.S.C.  1182,  your  application  will 
be  filed  with  the  Office  of  the  Immigration  Judge 
upon  referral  by  the  asylum  office. 

Travel  Outside  the  United  SUtes. 

You  must  apply  for  and  be  granted  advance  parole, 
before  you  leave  the  United  States.  An  applicant 
who  leaves  the  United  Sutes  without  first  obtaining 
advance  parole  shall  be  presumed  to  have 
abandoned  his  or  her  application.  An  applicant  who 
leaves  the  United  States  pursuant  to  advance  parole 
and  returns  to  the  country  of  claimed  persecution 
shall  be  presumed  to  have  abandoned  his  or  her 
application,  unless  the  applicant  is  able  to  establish 
compelling  reasons  for  such  return. 

Employment  Authorization  while  your  Application 
is  Pending. 

You  will  t>e  granted  permission  to  work  if  your 
asylum  application  is  granted. 

You  may  request  permission  to  work  if  your  asylum 
application  is  pending,  and  ISO  days  have  lapsed 
since  your  application  was  accepted  by  the  INS,  but 
has  not  been  denied  within  180  days  from  the  date 
of  filing  a  complete  application.  If  the  ISO-day 
period  expires  before  a  decision  is  made  on  your 
application,  you  may  request  permission  to  work  by 
filing  an  Application  for  Employment 
Authorization,  Form  1-765.  Follow  the  instructions 
on  that  application  and  submit  it  with  a  copy  of 
evidence  that  you  have  a  f>ending  asylum 
application.  Each  family  member  you  have  asked  to 
have  included  in  your  applicaton  who  also  wants 
permission  to  work  must  submit  a  separate  Form  I- 
765. 

You  may  not  apply  for  employment  authorization 
until  your  application  for  asylum  or  withholding  of 
removal  has  been  pending  for  at  least  150  days  since 
acceptance  by  the  INS  or  the  Office  of  the 
immigration  Judge.  If  you  file  an  application  for 
employment  authorization  before  the  150  days  has 
expired,  that  application  will  be  denied.  Any  delay 
in  the  processing  of  your  application  that  you 
request  or  cause  shall  not  be  coimted  as  part  of  the 
150-day  time  period. 
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Privacy  Act  Notice. 

The  authority  to  collect  this  information  is 
contained  in  Title  8,  United  States  Code. 
Furnishing  the  information  on  this  form  is 
voluntary,  however,  failure  to  provide  all  of  the 
requested  information  may  result  in  the  delay  of  a 
final  decision  or  denial  of  your  request  The 
information  collected  will  be  used  to  make  a 
determination  on  your  application.  It  n\ay  also  be 
provided  to  other  government  agencies  (Federal, 
state,     local     and/or     foreign).  However,     no 

information  regarding  this  application  will  be 
provided  to  the  Government  or  country  from  which 
you  claimed  a  fear  of  persecution.  All  applicants 
are  sut>|ect  to  a  check  of  criminal  information 
databases  in  order  to  determine  eligibility. 

Paperwork  Beduction  Act  Notice. 

Under  the  Paperwork  Reduction  Act,  a  person  is 
not  required  to  respond  to  a  collection  of 
information  unless    it    displays  a  currently  valid 


OMB  control  numl>er.  We  try  to  create  forms  and 
instructions  that  are  accurate,  can  be  easily 
understood  and  which  impose  the  least  possil}le 
burden  on  you  to  provide  us  with  information. 
Often  this  is  difficult  t>ecause  some  immigration 
laws  are  very  complex.  The  estimated  average  time 
to  complete  and  file  this  application  is  as  follows: 
(1)  30  minutes  to  learn  about  the  form;  (2)  55 
minutes  to  complete  the  form;  and  (3)  105  minutes 
to  assemble  and  file  the  application,  including  the 
average  interview  and  travel  time;  for  a  total 
estimated  average  of  3  hours  and  10  minutes  per 
application.  If  you  have  comments  r^arding  the 
accuracy  of  this  estimate  or  suggestions  for  making 
this  form  simpler,  you  can  write  to  tx>th  the 
Immigration  and  Naturalization  Service,  Policy 
ENrectives  and  Instructions  Branch  425  I  Street, 
NW.,  Room  5307,  Washington,  DC  20536,  and  the 
Office  of  Management  and  Budget,  Paperwork 
Reduction  Project,  OMB  No.  1115-0086. 
Washington,  DC  20503.  (Do  not  mail  your 
completed  application  to  this  address.) 
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vs.  Department  of  Justice 

Iffljnicratioa  uid  Natunlizauoo  Service 


OMl  #1115-0086 

Application  for  Asylum  and  for  Withholding  of  Removal 


Sfgrt  km  -  Flease  Type  or  Frvu.     Use  Black  utk.     See  the  sepa^au  uutrucaon  pamphUl  for 
mfonmsaon  about  tUgtbiluy  tuui  how  to  compieie  aiui  fiie  thu  uppUaaon. 

PAKT  A.     INFORMATION  ABOLT  YOU. 


1.  Alien  Resutrauon  Numbeits) 
(A#-i) 


2.   Compiete  Last  Name 

3.  First  Name 

4.  Middle  Name 

S.  Mailiag  Aildres  to  the  U.S. 

ao 

Ho*  loof  haw  you 
hwl  here? 

Telephone  Number 

Street  Number  lad  Name 

Ape  No. 

aty 

Sute 

ZIP  Code 

6.    Sex 

a     Male    a    Female 

7   Mantal  Status 

a  Sinjle         O  Married      D  Divorced     D  Widowtd 

8.   DeteofBinh 

(Uo/DayfYr) 

9.  Qty  and  Country  of  Birth 

10.   Present  NauoaahtyfCSacuu*!^; 

!  1     (L>c</"Bthnic  or  Tribal  Group 

12.   Relifioa 

13.  W^ere  did  you  eater  the  U.S.7 
(Ton  of  tntrf) 

14.  E>a«e  of  Entry 

13.  Social  Security  Number 

Immigratioa  Statm,  If  appl'CSMe.  {CKect  om  md  aaek  t  tart  ofiar  INS  aaaa  doemntnL) 


16.  O    I  am  DO  k  is  srcljsion  or  deportation  proceeding 


17.  D    I  am  mot  in  removmJ  prtxeedings.  iCompleu  l?a  limmfh  i7fj 


a.  Where  did  you  last  enter  the  U.S.? 

b.  When  did  you  enter?  rM<yD«j^f«r) 

c  What  was  your  status  when  you  entered? 

d.  What  type  of  visa  did  you  have.  Cifany)1 

e  What  13  the  number  of  your  1-94? 

t  What  is  the  expiration  dale  of  your  authorized 

suy  ar«v;7 

(.  When  did  you  first  enter  the  US?  (MolDayiYr) 


18.   I  am  not  in  exclusion  or  deporutioo  proceeding. 


19.   What  a  your  native  Language'' 


20.    □    !  am  Quent  in  English. 


21.  a   I  am  not  fluent  in  Rnglith,  but  am 
fluent  in: 


22.   What  was  your  oaiionality  at  birth? 


23.  Have  you  ever  filed  an  application  for  refugee  sutus.  asylnffl,  withholding  of  deportation,  or 
wilhholdiog  of  removal'' 

D      No 

a     No    I  was  Included  m  i  pending  application  of  my  parent(s).  However,  I  am  now  21 
years'  old  or  married  w  I  am  filing  my  own  application. 

G      Yes.    (What  was  the  deasion?  litcUide  the  A0't  end  the  dispoadOK  or  status  of  each 
appii£aaon.) 


FOR  INS  USE  ONLY 


Returned 

Receipt 

Resubmitted 

Reloc  Sent 

Reloc  Reed 

Action: 
Interview  Date: 

Asylum: 
a    Granted 

a    Denied 

a    Referred 

n   Recommended  Approval 

Date  A.O.  decision  or 

referral  issued 

1 

Total  number  of  persons 
granted  asylum 

1 

For  EOIR  Use  Only 

To  Be  Cempictcd  by 
Attamey  or  RepreaeaUtive,  if  any 

0     Check  if  G-28/E01R-28  is  attached 
showing  you  represent  the  applicant. 

INS  VOLAG  or  PIN  # 

ATTY  Sute  license  # 

1 

Form  I-S«9  (Rev.  5-12-97)   N 
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AbwitYM' 


24.  What  other  names  have  you  uaad?  (hicUtde  minden  mum  tmd  all  aliMses.) 


23.  What  country  bnied  yotir  last  pasport? 


26.  Pas^xjrt  0 


27.  Expiratioa  Date 


28.  Provide  the  CoUowin|  iniormation  about  your  matt  recent  education. 


Name  of  School 


Type  of  School 


Attmded 

From  (iionrr)      To  (MofYr) 


29.  Provide  the  faUowinf  iniormation  about  your  midmcea  dunn(  the  Imt  five  ycarv  List 

your  present  addrca  first 

Nnmber  and  Street                              Oty                          Province  or  State                  Country 

Dates 
From  (MoTfr)        To  (MoTT 

m    nm,n.i.  tk.  t..ii~..:-. -.-£.,.     ..-.. 

30.  Provide  the  ftiUowiai  iniormation  about  your  employment  during  the  last  five  years.  (Lia  far  pmoa  onpk>fmmu  fkn.    Iht 
*••  of  pOBV  if  mtaavy.  ) 


"fP^V 


Name  and  Address  of  Employer 


Your  Occupatiaa 


Dates 

From  (MoTfr)        To  (MonTr, 


31.  Provide  the  ioUowing  iniormation  about  yotir  parents. 


Name 


Country  and  City  of  Birth 


32.  Lift  ALL  your  children,  refaniless  of  their  afe  and  civil  status.  (Utt  »*mkn^  rtnti  ofp^m  if 


Name 

Date  of  Birth 

Place  of  Birth 

• 
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PAKTB.  INKMIMATICW  ABOUT  YOUR  SPOUSE  AhO)  CHILBREN. 


Y««r  Spaow.       O  I  uo  oot  married.   rUy 


ID  fan  B.  Y<mr  OtiUrm.) 


1.  Alien  R«jjstnitioo  Receipt  Number  (A#) 


Z  Complete  Last  Name 


3.    First  Name 


6.   D«te  of  Marriaee  fyo/Day/Yr) 


9.   Nationality  (Ckatmiup) 


budtratiM  StatBt. 


7,   Place  of  Marriage 


4.  Middle  Name 


5.  Date  of  Birth  (MelDafrr) 


8.  Gty  and  Country  of  Birth 


10.   Race,  Ethnic  or  Trihal  Group 


11.  Sex    D   Male  D    Female 


12.  b  this  penon  in  the  US.?      D    Yes.  (Compteu  bioda  13  to  24.)       D    Na 


14. 


of  Entry  in  the  U.S.? 


IS.  Eapiration  of  Status 


15.   Date  of  Entry  in  the  U.S.? 
(MotDay^Yr) 


19.   Mode  of  Transportatioa 


2L   If  previously  in  the  US.. 
Ddte  of  L-ast  Arrival 


16.   I-94# 


13.  Social  Security  # 


17.  Status  vfaca  Admitted  fVlM  4P(. 


20.   b  your  spoote  ia  removal  proceeriiny?   D    Yea   D    No 


22.  Place  of  Last  Arrival 


23.  Sums  at  Tune  of  Last  Arrival 


24.   b  this  person  to  be  included  in  this  application?   (Chtck  tht  spprvpnai*  box.) 

D    Yes.   (AaacM  om  (I)  phaofraph  of  your  spctat  m  iht  uppv  nght  hmd  comer  of  fof  3  onlki  e#«  eeff  ef^  tfplknien  atmimdftr  iMipvten.) 

O    No,  because  spouse  is/has: 

D  Filing  separately       D  Separate  application  pendinj.       D  Other  reasons.   (Ej^Mk  wkf  m  i^»m*  p^ff.) 


Y««r  CUMr««,  Re«ardJcss  of  Age  or  Marital  Status.    '.Atxach  aOdiaimal  pates  ml  doamirmtkm  ifiat  kam  mart  ttan  IMO  (2)  clml*m.) 


I.   Alien  Registration  Receipt  Number  (Aff). 


2.  Complete  Last  Name 

3.  First  Name 

4.   Middle  Name 

5.  Date  of  Birth  fJ/o/Dajrt'r; 

6.   Qty  and  Country  of  Birth 

7.   Nationality  (Otizenthip) 

8.   Rare.  Ethnic  or  Tribal  Group 

9.  Sex 

D  Male  a    Female 

launigratkM  Status. 


10.   b  this  child  in  the  U.S.?      D    Yes.  (Compiete  Noda  11  to  22.)       D    Na 


11.  Social  Security  # 


12.   Place  of  Entry  in  the  US  7 

13.   Date  of  Entry  in  the  U.S.? 
(UotDof/Yr) 

14.    l-94# 

15.   Sutus  when  Atlmitted  (Vita  type, 
if  an,.) 

16.   Expiration  of  Sutus 

(Uo/Da^yr) 

17.  Mode  of  Transportation 

18.   b  this  child 

in  removal  proceedings?   O    Yes    D    No 

19.   If  previously  in  the  US. 
Date  of  Last  Arrival 

20.  Place  of  Last  Arrival 

21.  Stttus  at  Time  of  Last  Arrival 

22.  b  this  person  to  be  included  in  this  application?   (Check  *»  approphau  bo*.) 

Q    Yes.    (j^nadi  one  (1}  phoUltr(^>h  of  your  ^Kiuit  vt  thi  upper  nfht  ttaivl  earner  of  Fate  3  OH  At  utrv  aipy  of  Ote  appfkat^ 

D    No,  because  child  is/has:    D  Fding  sepaniely.     D  Separate  application  pending.     D  Over  21  yean  of  age.  D    Married. 
D  Other  reasons,    (tjplam  i«*y  on  separau  paper.) 
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YMrCWMrai. 


•r  Aac  ar  Marital  Statu. 


1.  Aben  Registratioo  Receipt  Number  (A#): 


2.  Campleu  Last  Name 

3.   First  Nanae 

4.   MiddbNaaae 

S    Date  of  Birth  (MMia^Yr) 

6.  Qty  a>d  Country  of  Birth 

7.   Nationality  (CmumMp) 

ft.  Race,  Ethnic  or  Tribal  Group 

9    Sex 

D  Male  a    Female 

StatM. 


10.  b  ihb  peiwn  in  the  U.S.? 

D    Yes.  (Complti  Mocfa  /;  to  22.)       D    No. 

11.   Social  Security  # 

12.  PUce  of  Entry  in  the  U.S.? 

13.   Date  of  Entry  in  the  U.S.? 

(Ma/Oatrfr) 

14.  l-94# 

15.    Sutus  wtaeo  Admitted  rVba  type, 

16.  Eaptratioa  of  Stttns 
(MalDm^r) 

17.  ModeofTtanspertatioB 

1ft.  bthb  child  U 

reaiowal  proceedings?    D    Yes    O    No 

19.  IfpnvioaalyiatkeU.S.. 
Dale  of  Lmi  Arrival 

20.   Place  of  Last  Arrival 

2L  StattM  at  Time  of  Laet  Arrival 

22.   b  thb  person  to  be  included  in  this  application?   (Cheek  Mr  ^i>ii  lyi  ie>  tea.) 

D    Yea.   (Amaeh  am  (1)  phatofr^  of  yam  tpome  m  Mr  i^prr  r%*r  kmd  eomar  of  h^    on  Om  ema  cop,  of  Mr 

D    No,  because  spouse  ts/has:      D  Filing  separately.     D  Separate  ayplicatioa  pending.     D  Over  21  years  of 
D  Other  reasons.    fEyJ^t  wky  on  i^erme  paper.) 


for  mu  fmim.) 
D    Married. 


PAKTC  mPORMATION  AKXrr  YOUK  CLAIM  TO  ASYLUM. 


L      Wky  are  you  seeking  asylum?  Explain  in  detail  what  the  basis  b  for  your  claim.  (AaaOi  adi^tm^  Mno  of  p<.per  at  •wr^ai) 


Z      What  do  you  thinh  would  happen  to  you  if  you  returned  to  the  country  from  which  you  claim  you  would  be  subjected  to  persecution? 
Explaia  in  detail  and  provide  informatioo  or  documentation  to  support  your  statement,  if  availahle.    (Auack  adOoomal  theta  of  ^ 


3.  Have  you  or  any  member  of  your  hmily  ever  halrtnfBri  to  or  been  aasociatad  with  any  organizations  or  groups  in  your  home  country,  such 
as  a  poUtical  party,  student  group,  union,  religious  organixation.  military  or  para-military  group,  civil  patrol,  guemlli  organizati<». 
ethnic  group,  hunun  rights  group,  or  the  press? 

D  Na  D  Yes.  If  yea,  provide  a  detailed  fxpUnation  of  your  involvement  with  the  group(s)  and  include  the  name  of  the  organization 
or  group;  the  dales  of  your  membership  or  affiliation:  the  purpose  of  the  organization:  your  duties  or  your  relatives'  duties  or 
responsibilities  in  the  group  or  organization:  and  whether  you  or  your  relatives  are  still  as  active  raeober.    (Attac>i  adddtonai  sheea  of  p^er 


Pane  4 


37618 


Federal  Register  /  Vol.  62.  No.  134  /  Monday.  July  14.  1997  /  Notices 


Informatioa  about  your  CUim  to  Asylum  -  Continued. 


H«ve  you  or  any  member  of  your  famUy  ever  been  mistreated  or  Uireatcwl  by  the  luthorities  of  your  home  country  or  by  i  group  or 
(roups  which  ue  controlled  by  the  government,  or  wliich  the  (ovemment  of  your  home  country  is  unabU  or  unwiUing  to  control? 

n  No.  D     Yej.     (If  YES.  c-irct  any  of  the  foOtr-mf  Ixxca  that  appfy.) 

D  Race         G     Religion  D  NationaUty  D   Membership  in  a  particular  social  group  D   Political  Opinion 

On  t  separite  sheet  of  paper,  specify  far  each  instance,  what  occurred  »nd  the  circumstances;  the  reUtionship  to  you  of  the  the  person 
involved;  the  date;  the  exact  location;  who  it  was  who  took  such  action  sgainsi  you  or  your  family  member,  his/her  position  in  the 
pjvemment  or  group;  the  reason  wby  the  incident  occurred;  and  the  names  and  addresses  of  »  tew  of  the  people  who  may  have  witnessed 
these  icuons  and  who  could  verify  these  sutements.   Attach  documents  referring  to  these  incidents,  if  they  are  available.    (Attach  aMUonal 

a^tu  of  paptr  as  i\ttd*d.) 


Have  you  or  any  member  of  your  6umly  ever  been  arrested,  detained,  interrogated,  convictad  and  sentenced,  or  imprisoned  in  youi 
country,  any  other  country,  or  in  the  U.S.? 


For  each  nf«?"'-*.  specify  what  occurred  and  the  circumstances;  dates;  location;  the  duration  of  the  detention  or  imprisonioent;  the 
reasoa(s)  fcw  the  detention  or  conviction,  the  treatment  you  received  during  the  detention  or  imprisonment;  any  formal  charges  that  ».-ere 
placed  acainst  you;  the  reason  for  your  release;  treatment  of  you  after  your  releasr,  and  the  names  and  addresses  of  a  fcw  of  the  people  who 
could  verify  these  sutements.   Attach  documents  referring  to  these  incidents  if  they  are  available.  (Attach  adStkmal  ihtta  ofpaptr  at  meded.) 


6.      Describe  in  detail  your  tnp  to  the  United  States  from  your  home  country.  After  leaving  the  country  fnjm  which  you  are  claiming  asylum, 
did  you  or  your  spouse  or  child(ren)   who  are  now  in  the  U.S.,  travel  through  or  reside  in  any  other  country  before  entering  the  U.S.? 

D  No.  D    Yes.     Of  YES,  for  each  person,  identify  each  country  and  indicate  the  length  of  stay;  the  person's  sutus  while  there;  the 

reasons  for  leaving;  whether  the  person  is  entitled  to  return  far  residence  purposes;  and  if  the  person  did  not  apply  for  refugee  sUtus  or  for 
asylum  while  there;  or  why  he  or  she  did  not  do  so.   (I/tr  addttionai  thetts  of  paptr  at  netdtd.) 


7.      Do  you  fear  being  subjected  to  torture  in  your  home  country  if  you  return? 

D  No.  D     Yes     If  yes,  please  explain  why.   (Un  additional  thett  of  paper  as  netded.) 


I  n^       I     \M^-.Ar 


t,.K>    1/4       1  QQ7     /     Mntii-oc 
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PARTD.   ADDITIONAL  Ihn^ORMATION  ABOin- YOUK  APTUCATKm  ros  ASYLUM. 


1.      Do  you.  your  spouse,  or  your  child(rea)  now  hold,  or  haw  you  aver  held,  permanent  rendence.  other  permanent  statuv  or  dtiscaahip.  in 
any  country  other  than  the  ooc  fraa  which  you  are  now  «-i«i™i«g  aiylum? 

D  No.         D    Yes. 


2.      Have  you.  your  spouse,  your  child(ren),  your  parents  ever  filed  far,  been  processed  for,  or  bees  granted  or  denied  refucee  sUtus  or  asylum 
by  the  U.S.  Government? 

D  No.  n    Yes     If  YES.  please  expUin  the  deciaoB  and  what  happened  to  any  status  you  received  as  a  result  of  that  decision     (Anat* 

addtitmal  thtett  of  paptr  as  netded) 


3.      Have  you,  your  spouse,  your  child(r«n),  or  your  parents  ever  filed  for,  been  processed  for.  or  bees  granted  or  denied  refugee  status  or 
asylum  by  any  other  country? 

D  Na         D    Yes.    If  YES,  please  explain  the  decision  and  what  happened  to  any  status  you  received  as  a  result  of  that  Ap^jf^n^ 
I  ihtta  ofpaptr  at  netdtd) 


Have  you,  your  spouse,  or  chUd(ren)  ever  caused  harm  or  suflering  to  any  person  because  of  his  or  her  race,  religion,  naUonality. 
membenhip  in  a  particular  social  group  or  belief  in  a  pwTicular  poUtical  opinion,  or  ever  ordered,  assisted,  or  otherwise  participated  in 
such  acts? 

D  No.  D    Yes.     If  YES.  describe,  in  detail,  the  drcumstaace  of  your  visit,  for  example,  the  date(s)  of  the  trip(sX  tht  purpaae(s)  or 

the  trip(s),  and  the  length  of  time  you  remained  in  that  couau^  for  the  viiit<s).   (Attach  addUtmal  Ann  ofp^>*r  at  m-dadj 


5.      After  you  left  your  country  of  claimed  persecution  for  the  reasons  you  have  described,  did  you  return  to  that  country? 

D  Na  D    Yes     If  YES.  you  must  explain  why  you  did  not  file  within  the  first  year  after  your  arrival.   In  your  explanation,  docribe 

any  extraordinary  circumstances  or  change(s)  in  your  situation  since  your  arrival  which  prevented  you  from  applying  earlier  or  any 
circumstances  which  resulted  in  your  decision  to  apjriy  at  thb  time.  Your  faUure  w  adequately  expiain  such  extraordinary  circumstances 
or  change  in  your  circumstances  may  result  in  a  finding  that  you  are  ineligible  to  apply  for  asylum.  (AtUMch  adddunal  ihM  of, 


6.      Are  yt>u  filing  the  application  more  than  one  year  after  your  last  arrival  in  the  United  States? 

D  No.  D  Yes.  If  YES,  you  must  e;qilain  why  you  ^d  not  file  within  the  first  year  after  your  arrival  In  your  explanation,  describe 
any  extraordinary  circumstances  or  change(s)  in  your  situation  since  your  arrival  which  prevented  you  from  applying  earlier  or  any 
circumstances  which  resulted  in  your  decision  to  apply  at  this  time.  Your  failure  to  adequately  explain  such  extraordinary  circumstances 
or  change  in  your  circumstances  may  result  in  a  finding  that  you  are  ineligible  to  apply  for  asylum.  (Attach  odditKmal  theta  of  paptr  <u 
nteded) 


Pafc6 
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PASTE.    SIGNATLTIE. 


Afiir  nmdmt  Ou  mformMtioH  on  pemMiuei  m  Om  uuncttont.  compUte  mh4  agn  b*low. 
■uHt  compUtt  Put  F.  .^^^___^_— — — ^— 


IfsomtoM  kelptd  you  prtpvt  this  opfOtMion,  ht  or  tht 


1  emify  under  peniJty  (rf  perjury  under  the  1jw»  of  the  United  Sates  <rf  Americ.  th*t  this  appUctioB  and 
the  evidence  submitted  ^th  it  is  .11  true  and  correct  Titie  W,  United  Sutes  Code.  S«:tion  1546.  provides 
ia  pwt  -Whoever  knowinfiy  nukes  under  oiih,  or  is  permitted  under  penalty  of  perjury  under  Section 
1746  of  Title  28.  United  Sutes  Code,  knowintly  »ub»ibes  as  xrae.  any  false  statement  with  respect  to  a 
maienal  fact  in  any  application,  affidavit,  or  other  document  required  by  the  immitration  Uws  or 
rcgolatioos  prescribed  thereunder,  or  ktKjwmjly  presents  any  such  application,  affidavit,  or  other 
document  containinf  any  such  false  suument  or  which  fails  to  contain  any  reasonable  basis  in  Uw  or  fact 
-  shaU  be  fined  in  accordance  with  this  title  or  imprisoned  not  more  than  five  years,  or  both".  I  authorize 
the  r«»eMe  of  any  information  from  my  record  which  the  hnmigration  and  Naturalization  Service  needs  to 
determine  elipbility  for  the  benefit  I  am  seekin(. 


Staple  your 

phoiognpti 

here. 


WARNING  Applicants  who  are  in  the  United  Sutes  illefally  are  subject  to  removal  if  their  asylum  or  withholdinc  claims  are  not  panted  by 
«  «yl»m  officer  an  immipatioo  judet  Any  information  provided  in  completing  this  application  may  be  used  as  •*«««»  the  insUtution 
ot  or  a,  evidence  in,  removal  proceedinp.  Applicants  determined  to  have  knowinjly  made  a  frivokws  application  for  asylum  eaU  be 
permanently  ineligible  for  any  benefits  under  the  Immifrauon  and  NationaUty  Act. ^^ 


Siputure  of  Applicant    (TV  per»o»i  lumtd  in  Pvt  A) 
[_ 


Si(n  your  name  so  it  all  appears  within  the  brackets. 


1 


Date  (Ho/DafYr) 


Print  Name 


Write  your  name  in  your  native  alphabet 


Did  someone  other  than  you  or  an  immedate  family  member  prepere  the  application?        O   No       D     Yes   (Omvlttt  fart  F) 

Aiyltun  applicants  may  be  represented  by  counsel    Has  INS  provided  you  with  a  list  (rf  persons  who  may  be  available      □   No       O    Yes 

to  asBSt  you.  at  no  cost,  with  your  asylum  claim?  ^^_^^_^^_^^^.^_^^^^i^^-^^— — ^^^— ^^— ^^-^^— 


rAKTF.    SIGNATURE  OF  PERSON   PREPARING  FORM  IP  OTHER  THAN  ABOVE.     Sign  btlow. 


I  declare  that  I  have  prepered  this  application  at  the  request  o£  the  person  named  in  Part  F.  that  the  responses  provided  are  based  on  all 
informatioo  of  which  I  have  knowledge,  or  which  was  provided  to  me  by  the  applicant  and  that  the  completed  application  was  read  to  the 
applicant  in  his  or  her  native  language  for  verification  before  be  or  she  signed  the  application  in  my  presence.  1  am  aware  that  the  knowing 
placement  of  blse  information  of  the  Form  1-589  may  also  subject  me  to  civU  penalties  under  8  U.S.C.  Section  1324(c). 


Signature  of  Preparer 


Daytime  Telephone 
Number    (  ) 


Ape  No. 


Print  Name 


Date  (Uo/Dayrrr) 


Addres  of  Preparer  Street  Number  and  Name 


City 


Sute 


ZIP  Code 


PARTG.    TO  BE  COMPLETED  AT  INTERVIEW. 


YouwiUbe  asked  to  compUie  tfcu  Pan  when  you  appear  before  an  asylum  officer  of  Oie  Immigration  and  Nasuralizauon  Service  (INS),  or  m 
Immigration  Judge  of  the  Executive  Office  for  Immigration  Review  (EOIR)  for  examination. 


1  swear  (affirm)  that  I  know  the  conunts  of  this  application  that  I  am  signing,  including  the  atuched  documents  and  supplements,  that  they  are 
D  all  true  or  a  not  true  lo  the  best  of  my  knowledge  and  that  corrections  numbered  to  were  made  by  me  or  at  my  request 


Signed  and  sworn  to  before  me  by  the  above-name  applicant  on: 


Signature  of  Applicant 


Date    (MatDajtYr) 


Write  your  Name  in  your  Native  Alphabet 


Signature  of  Asylum  Officer  or  Immigration  Judge 


IFR  Doc  97-18347  Filed  7-11-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-87-23] 

Construction  Records  for  Tests  and 
Inspections  for  Personnel  Hoists 

ACTION:  Notice;  proposed  certification 
record  requests;  submitted  for  public 
comment  and  recommendations. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperworlc  and  respondent  burdens,  is 
conducting  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperworlc  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  ;iesired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  approval  for  the  paperworlc 
requirements  contained  in  29  CFR 
1926.552(c)(15)  that  addresses 
inspections  and  tests  of  functions  and 
safety  devices  of  personnel  hoists  used 
in  the  construction  industry.  The 
Agency  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected; 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  12, 
1997. 


ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-23,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington,  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Laurence  Davey,  Directorate  of 
Construction,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-3621,  200 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210,  telephone:  (202)  219-7207. 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  to  persons 
who  request  copies  by  telephoning  Mr. 
Davey  at  (202)  219-7207,  ext.  132,  or 
Barbara  Bielaski  at  (202)  219-8076,  ext. 
142.  For  electronic  copies  of  the 
Information  Collection  Request  on  the 
certification  provisions  of  Personnel 
Hoists,  contact  OSHAs  WebPage  on  the 
Internet  at  http://www.osha.gov/  and 
click  on  standards. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  certification  records  required  in 
29  CFR  1926.552(c)(15)  are  necessary  to 
assure  compliance  with  the 
requirements  for  personnel  hoists.  They 
are  intended  to  assure  that  the  hoists 
have  initial,  periodic  and  regular 
maintenance  checks. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (0MB)  approval  of  the 
inspection  certification  requirements  for 
personnel  hoists  contained  in  29  CFR 
1926.552  (currently  approved  under 
0MB  Control  No.  1218-0210). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration, 


Title:  Personnel  Hoists  (29  CFR 
1926.552(c)(l  5)— Inspection 
Certifications. 

0MB  Number:  12 18-. 

Agency  Number:  Docket  Number  ICR- 
97-23. 

Affected  Public:  State  or  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  14.400. 

Frequency:  Even>-  3  months. 

.Average  Time  per  Response:  15 
minutes. 

Estimated  Total  Burden  Hours: 
15,840. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington,  D.C,  this  8th  day  of 
July  1997, 
Ritssell  B.  Swanson, 

Director.  Directorate  of  Construction. 

IFR  Doc.  97-18394  Filed  7-11-97;  8:45  am) 
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DEPARTMENT  Of  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR  97-21] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comntent  Request;  Construction 
Records  for  Rigging  Equipment  (29 
CFR  1926.251  (c)(15)(ii)— Proof-testing 
of  Welded  End  Wire  Rope  Attachments 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for  29 
CFR  1926.251(c)(15)(ii).  The  Department 
of  Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 


37622 


Federal  Register  /  Vol.  62.  No.  134  /  Monday.  July  14.  1997  /  Notices 


functions  of  the  agency,  including 
whether  the  information  will  have 


practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  12, 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  97-21,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Room  N-2625.  200 
Constitution  Avenue.  NW,  Washington, 
DC.  20210,  telephone  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFOBMATK3W  CONTACT: 
Larry  Davey.  Directorate  of 
Construction.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  Room  N-3605,  200 
Constitution  Avenue,  NW,  Washington, 
DC.  20210.  Telephone:  (202)  219-7198. 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  to  persons 
who  request  copies  by  telephoning 
Larr\-  Davey  at  (202)  21^7198  or 
Yamilet  Ramirez  at  (202)  219-8055  ext. 
141.  For  electronic  copies  of  the 
Information  Collection  Request  on  29 
CFR  1926.251(c)(15)(ii)  contact  OSHA's 
WebPage  on  Internet  at  http:// 
vyww.osha.gov/  and  click  on  standards. 

SUPPtEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (The  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents.  Section 


1926.251(c){15)(ii)  requires  employers  to 
retain  a  certificate  of  proof-test  from  the 
manufacturer. 

The  retention  of  manufacturer 
certificates  are  necessary  to  assure 
compliance  with  the  requirement  for 
proof-testing  welded  end  wire  rope 
attachments  and  are  intended  to  assure 
that  all  welded  end  attachments  are 
tested  at  twice  their  rated  capacity. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
inspection  certification  requirements 
contained  in  29  CFR  1926.241(c)(15)(ii). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Tide:  Construction  Records  for 
Rigging  Equipment  (29  CFR 
1926.251(c){15)(ii)— Proof-testing  of 
Welded  End  Wire  Rope  Attachments. 

OMB  Nu/nfeer.  121 8-. 

Agency  Number:  Docket  Number  ICR 
97-21. 

Affected  Public:  Business  or  other  for 
profit. 

Number  of  Respondents:  947,000. 

Frequency :  On  occasion. 

Average  Time  per  Response:  5 
minutes. 

Estimated  Total  Burden  Hours:  1515 
hours. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Signed  at  Washington,  D.C,  this  8th  day  of 
July  1997. 

Russell  B.  Swanson, 
Director,  Directorate  Construction. 
(PR  Doc.  97-18395  Filed  7-11-97;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-97-25] 

Construction  Records  for  Blasting 
Operations 

ACTION:  Notice;  proposed  collection  of 
information  requests;  submitted  for 
public  comment  and  recommendations. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burdens  is 
conducting  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 


95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  on  several  requirements  in  29 
CFR  1926.900(k)(3)(I)  which  impose  a 
burden  on  the  employer  to  collect 
information  related  to  the  use  of 
warning  signs  or  other  alternative  means 
to  prevent  the  premature  detonation  of 
electric  blasting  caps  by  mobile  radio 
transmitters  during  blasting  operations. 
The  Agency  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  Information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  12, 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-25.  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW. 
Washington,  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Laurence  Davey,  Directorate  of 
Construction,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Room  N-3621,  200 
Constitution  Avenue,  NW.  Washington, 
D.C.  20210,  telephone:  (202)  219-7207. 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
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Office  and  will  be  mailed  to  persons 
who  request  copies  by  telephoning  Mr. 
Davey  at  (202)  219-7207.  ext.  132,  or 
Barbara  Bielaski  at  (202)  219-8076.  ext. 
142.  For  electronic  copies  of  the 
Information  Collection  Request  on  the 
provisions  of  Blasting  Operations, 
contact  OSHA's  WebPage  on  the 
Internet  at  http://www.osha.gov/  and 
click  on  standards. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

In  Subpart  U — Blasting  and  the  Use  of 
Explosives  of  OSHA's  construction 
standards,  employers  are  required  to 
post  a  sign  warning  against  the  use  of 
mobile  radio  transmitters  on  all  roads 
within  1000  feet  of  blasting  operations. 
When  this  would  create  an  "operational 
handicap"  an  alternative  method  must 
be  developed  and  implemented  that  will 
prevent  the  premature  detonation  of 
electric  blasting  caps.  The  alternative 
method  must  be  vmtten  down  and  a 
competent  person  must  certify  its 
adequacy.  OSHA  currently  has  approval 
from  the  Office  of  Management  and 
Budget  for  the  requirement  that  a 
competent  person  must  certify  the 
adequacy  of  the  alternative  method,  and 
through  this  preclearance  process 
invites  comments  on  the  need  to 
continue  this  requirement  and  the 
burden  hour  estimates  for  this 
certification  requirement.  OSHA  does 
not  currently  have  approval  for  the 
requirement  to  post  the  warning  sign  or 
the  requirement  for  the  employer  to 
"wrrite"  down  any  alternative  method  of 
preventing  premature  detonations  when 
the  posting  of  warning  signs  would 
present  an  'operational  Handicap". 
OSHA  also  seeks  comments  on  the  need 
for  these  requirements  and  the  burden 
estimates  developed. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
certification  requirements  for  blasting 
operations  contained  in  29  CFR 
1926.900(k)(3)(i)  which  is  currently 
approved  under  OMB  Control  No.  1218- 


0210).  In  addition  this  notice  requests 
comment  on  OSHA's  request  for  OMB 
approval  of  the  other  two  collections  of 
information  in  the  blasting  operation 
sections — the  requirement  to  post  a 
warning  sign  and  the  requirement  to 
write  down  the  alternative  system  when 
warning  signs  cannot  be  used. 

Type  of  Review:  Extension  and 
Existing  Collection  Without  OMB 
Approval. 

Agency:  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration. 

Title:  Blasting  Operations  (29  CFR 
1926.900(k)(3)(i)— Inspection 
Certifications. 

Agency  Number:  Docket  Number  ICR- 
97-25. 

Affected  Public:  State  or  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  3.000  work 
sites. 

Frequency:  Once  per  160  work  sites. 

Average  "Time  per  Response:  8  hours. 

Estimated  Total  Burden  Hours:  640. 

Total  Annualized  Capital /Startup 
Costs:  $240,000. 

Signed  at  Washington.  D.C.  this  8th  day  of 
July  1997. 

Russell  B.  Swanson, 
Director.  Directorate  ofCcr.struction. 
(FR  Doc,  97-18396  Filed  7-11-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR  97-26] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Trucks  U^ed 
Underground  to  Transport  Explosives 
(29  CFR  1926.903(e))— Inspection 
Certifications 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [U.S.C.  3506{c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 


requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for  29 
CFR  1926.903(e).  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  12. 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  97-26.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  Room  N-2625,  200 
Constitution  Avenue,  NW,  Washington. 
D.C.  20210,  telephone  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 

Larrj"  Davey,  Directorate  of 
Construction.  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor.  Room  N-3605.  200    . 
Constitution  Avenue,  NW,  Washington, 
D.C.  20210.  Telephone:  (202)  219-7198. 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  to  persons 
who  request  copies  by  telephoning 
Larry  Davey  at  (202)  219-7198,  or 
Yamilet  Ramirez  at  (202)  219-8055  ext. 
141.  For  electronic  copies  of  the 
Information  Collection  Request  on  29 
CFR  1926.903(e)  contact  OSHA's 
WebPage  on  Internet  at  http:// 
www.osha.gov/  and  click  on  standards. 
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SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (The  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  inspection  certification  required 
in  29  CFR  1926.903(e)  is  necessary  to 
assure  compliance  with  the  requirement 
for  inspection  of  the  electrical  system  in 
trucks  used  for  the  underground 
transportation  of  explosives.  The 
inspection  is  intended  to  assure  that 
trucks  have  a  weekly  maintenance 
check  of  the  electrical  system  to  detect 
any  failures  which  may  constitute  an 
electrical  hazard.  Employers  must 
prepare  and  retain  a  certification  record 
of  the  inspection. 

II.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (0MB)  approval  of  the 
inspection  certification  requirements 
contained  in  29  CFR  1926.903(e). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Trucks  Used  Underground  to 
Transport  Explosives  (29  CFR 
1926.903(e))— Inspection  Certifications. 

OMB  Number:  \2\8-. 

Agency  Number:  Docket  Number  ICR 
97-26. 

Affected  Public:  Business  or  other  for- 
profit. 

Numbef  of  Respondents:  1. 

Frequency:  Weekly. 

Average  Time  per  Response:  10 
minutes. 

Estimated  Total  Burden  Hours:  525. 

Total  Annualized  Capital/Startup 
Costs:  50. 

Signed  at  Washington.  D.C.,  this  8th  day  of 
July  1997 

RusmU  B.  Swanson. 

Director,  Directorate  of  Construction. 

[PR  Doc.  97-18397  Filed  7-11-97;  8:45  am] 

BILUMG  COOe  4S10-M-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

pocket  No.  ICR  97-22] 

Agency  Information  Collection 

Activities:  Proposed  Collection; 
Comment  Request;  Crawler,  Truck  and 
Locomotive  Cranes  (29  CFR 
1 926.550(b)(2)— Inspection 
Certification 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for  29 
CFR  1926.550(b)(2).  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 

submitted  on  or  before  September  12, 

1997. 

ADDRESSES:  Comments  are  to  be 

submitted  to  the  Docket  Office,  Docket 


No.  ICR  97-22,  Occupational  Safety  and 
Health  Administration.  U.S.  Department 
of  Labor,  Room  N-2625,  200 
Constitution  Avenue.  NW,  Washington, 
D.C.  20210,  telephone  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Davey.  Directorate  of 
Construction.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  Room  N-3605,  200 
Constitution  Avenue,  NW.  Washington, 
D.C.  20210.  Telephone:  (202)  219-7198. 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  to  persons 
who  request  copies  by  telephoning 
Larry  Davey  at  (202)  219-7198  or 
Yamilet  Ramirez  at  (202)  219-8055  ext. 
141.  For  electronic  copies  of  the 
Information  Collection  Request  on  29 
CFR  1926.550(b)(2)  contact  OSHA's 
WebPage  on  Internet  at  http:// 
www.osha.gov/  and  click  on  standards. 

SUPPLEMENTARY  INFORMATtON: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (The  Act)  authorizes  the 
promulgation  »f  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  inspection  certification  records 
required  in  29  CFR  1926.550(b)(2)  are 
necessary  to  assure  compliance  with  the 
requirement  for  all  crawler,  truck,  or 
locomotives  cranes.  They  intended  to 
assure  that  tests,  inspections,  and 
maintenance  checks  for  cranes  are 
conducted  and  certification  records  are 
retained  on  file  until  a  new  record  is 
prepared. 

II.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (0MB)  approval  of  the 
inspection  certification  requirements 
contained  in  29  CFR  1926.550(b)(2). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Admini.stration. 

Title:  Crawler,  Truck  and  Locomotive 
Cranes  (29  CFR  1926.550(b)(2))— 
Inspection  certification. 

0MB  Number:  1218-. 
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Agencv  Number:  Docket  Number  ICR 
97-22. 

Affected  Public:  Business  or  other  for- 
profit. 

Number  of  Respondents:  947,000. 

Frequency:  monthly. 

/Average  Time  per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours: 
1,420,500. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington,  D.C.,  this  8th  day  of 
July  1997. 

Russell  B.  Swanson, 

Director,  Directorate  of  Construction. 

IFR  Doc.  97-18398  Filed  7-11-97;  8:45  ami 

BILUNO  COOe  4510-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heaitti 
Administration 

[Docket  No.  ICR-67-33] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Overttead  and 
GantiY  Cranes  (29  CFR  1910.179 
a)(2)(HI),  a)(2){lv),  (m)(1).  and  (m){2))- 
inspection  Certifications 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consuhation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  29  CFR 
1910.179.  The  Agency  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 


proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  12. 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-33,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington.  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  bv  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATtON  CONTACT: 
Belinda  Cannon.  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW., 
Washington,  D.C.  20210,  telephone: 
(202)  219-8161.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219^ 
8061,  ext.  100,  or  Barbara  Bielaski  at 
(202)  219-6076,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  on  the  certification  provisions 
of  Overhead  and  Gantry  Cranes,  contact 
OSHA's  WebPage  on  the  Internet  at 
http://www.osha.gov/  and  click  on 
"standards." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessar\'  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  emplovTnent. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessar>'  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  inspection  certification  records 
required  in  29  CFR  1910.179  are 


necessary  to  assure  compliance  with  the 
requirement  for  overhead  and  gantry 
cranes.  They  are  intended  to  assure  that 
these  cranes  have  periodic  and  regular 
maintenance  checks  and  recorded 
inspections. 

II.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
inspection  certification  requirements 
contained  in  29  CFR  1910.179— 
Overhead  and  Gantry  Cranes  (currently 
approved  under  OKffl  Control  No.  1218- 
0210). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Overhead  and  Gantry  Cranes  (29 
CFR  1910.179  ())(2)(iii).  (j)(2)(iv).  (m)(l). 
and  (m)(2)) — Inspection  Certifications. 

OMB  Number:  1218-. 

Agcrry  Number:  Docket  Number  ICR- 
97-   J 

Ajfet.^d  Public:  Business  or  other  for- 
profit 

Number  of  Respondents:  35,000. 

Frequency:  Monthly. 

Average  Time  per  Response:  0.30 
hour. 

Estimated  Total  Burden  Hours: 
367.528. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington,  D.C,  this  2nd  day 
of  July  1997 

lokn  F.  Martonik. 

Acting  Director,  Directorate  of  Safety 

Standards  Programs. 

[PR  Doc  97-18399  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  451»-2«-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 


[Docket  No.  ICR  97-14] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  A5t}estos  in 
Construction 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Department  of 
Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  vdth  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
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information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Asbestos  Standard  29  CFR 
1926.1101.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contracting  the  employee 
listed  below  in  the  ADDRESSES  section  of 
this  notice. 

Dates:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
September  12,  1997.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  by  September  12. 1997. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  97-14,  U.S.  Department  of 
Labor.  Room  N-2625.  200  Constitution 
Avenue,  NW..  Washington,  DC  20210, 
telephone  number  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  immediately  to  persons  who 
request  copies  by  telephoning  Barbara 
Bielaski  at  (202)  219-8076  or  Adrian 
Corsey  at  (202)  219-7075.  For  electronic 


copies  of  the  Information  Collection 
Request  on  Asbestos  in  Construction 
contact  OSHA's  WebPage  on  the 
Internet  at  http://www.osha.gov/  and 
click  on  standards. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Asbestos  standard  and  its 
information  collection  is  designed  to 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  occupational  exposure  to  asbestos. 
The  standard  requires  employers  to 
monitor  employee  exposure  to  asbestos, 
to  monitor  employee  health  and  to 
provide  employees  with  information 
about  their  exposures  and  the  health 
effects  of  injuries. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  the  Asbestos 
Standard.  Extension  is  necessary  to 
provide  continued  protection  to 
employees  from  the  health  hazards 
associated  with  occupational  exposure 
to  asbestos. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Asbestos  in  Construction. 

OMB  Number:  1218-0134. 

Agency  Number:  Docket  Number  ICR 
97-14. 

Affected  Public:  Business  and  other 
for-profit.  Federal  and  State 
government,  Local  or  Tribal 
governments. 

Total  Respondents:  286,821. 

Frequency:  On  Occasion. 

Total  Responses:  53,488,129. 

Average  Time  per  Response:  Time  per 
response  ranges  from  5  minutes  to 
maintain  records  to  17.3  hours  to  train 
qualified  persons. 

Estimated  Total  Burden  Hours: 
5,817,388. 

Estimated  Capital,  Operation/ 
Maintenance  Burden  Cost:  $42,774,491. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  )une  30, 1997. 
Adam  M.  Finkal, 

Director,  Directorate  of  Health  Standards 

Programs. 

(PR  Doc.  97-18400  Filed  7-11-97;  8:45  am) 

BILUNO  CODE  4S10-2ft-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 


[Docket  No.  ICR-87-32] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Restraining 
Devices  for  Servicing  Large  Vehicle 
Multi-piece  and  Single  Piece  Rim 
Wheels  (29  CFR  1910.177(d)(3)(iv))— 
Manufacturer's  Certification  of 
Structural  or  Welding  Repairs 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
approval  of  the  information  collection 
requirements  contained  at  29  CFR 
1910.177(d)(3)(iv).  The  Agency  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 
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DATES:  Written  comments  must  be 
submitted  on  or  before  September  12, 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-32,  Occupational  Safety 
and  Health  Administration,  U.S. 
Etepartment  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Sauger,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-7202,  Ext.  137.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kennedy  at  (202) 
219-8061,  ext.  100,  or  Barbara  Bielaski 
at  (202)  219-8076,  ext.  142.  For 
electronic  copies  of  the  Information 
Collection  Request  on  the  certification 
provision  of  Servicing  Multi-piece  and 
Single  Piece  Rim  Wheels,  contact 
OSHA's  WebPage  on  the  Internet  at 
http://www.osha.gov/and  click  on 
"standards." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  speciBcally  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries. 
illnesses,  and  accidents. 

The  inspection  certiBcation  records 
required  in  29  CFR  1910.177(d)(3)(iv) 
are  necessary  to  assure  compUance  with 
the  requirement  for  multi-piece  and 
single  piece  rim  wheels.  Included  in 
that  standard  is  a  requirement  for  the 
employer  to  ensure  that  restraining 
devices  and  barriers  (restraining  devices 
or  restraints)  are  used  when  large 
vehicle  tires  are  inflated.  Each  device  is 
required  to  be  inspected  prior  to  each 
day's  use  and  after  any  accident.  Any 
restraining  device  that  is  damaged  must 
be  immediately  removed  from  service. 
Any  damaged  restraining  device  that 
has  been  removed  from  service.  Any 


damaged  restraining  device  that  has 
been  removed  from  service  cannot  be 
reused  until  it  is  repaired  and 
reinspected.  When  the  repairs  require 
component  replacement  or  rewelding, 
the  repaired  device  must  be  certified  by 
the  manufacturer  or  a  registered 
professional  engineer  as  meeting  the 
strength  requirements  of  29  CFR 
1910.177(d)(3)(iv). 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
inspection  certification  requirement 
contained  in  29  CFR 
1910.177(d)(3)(iv)— Servicing  Multi- 
piece  and  Single  Piece  Rim  Wheels 
(currently  approved  under  OMB  Control 
No.  1218-0210). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration. 

Title:  Servicing  Multi-piece  and 
Single  Piece  Rim  Wheels. 

OMB  Number:  1218. 

Agency  Number:  ICR-37-32. 

Frequency:  Varies. 

Affected  Public:  State  of  local 
govenm[ients;  Business  or  other  for- 
profit. 

Number  of  Respondents:  80. 

Estimatea  Total  Burden  Hours:  6 
hours. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington,  D.Q,  this  7th  day  of 
July  1997. 

John  F.  Martonik, 

Acting  Director,  Directorate  of  Safety 

Standards  Programs. 

[PR  Doc.  97-18401  Filed  7-11-97;  8:45  am) 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-095] 

Agency  Information  Collection: 
Submission  for  OMB  Review, 
Comment  Request 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
SUMMARY:  The  National  Aeronautics  and 
Space  Administration  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  the  following  proposal  for  the 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  August 
13,  1997. 

ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Lois  Ryno,  Goddard 


Space  Flight  Center,  National 
Aeronautics  and  Space  Administration, 
Greenbeh  Road,  Greenbelt,  MD  20771- 
0001. 

FOR  FURTHER  IMFORMATX)N  CONTACT: 
Ms.  Carmela  Simonson.  NASA  Reports 
Officer.  (202)  358-1223. 

Reports 

Title:  Locator  and  Information 
Services  Tracking  System  (LISTS). 

OMB  Number:  2700-0064. 

Type  of  Review:  Reinstatement. 

Need  and  Uses:  The  LIST  System  is 
used  primarily  to  suppwrt  services  on 
the  Center  dependent  upon  accurate 
locator-type  information. 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
13,111. 

Responses  Per  Respondent:  1, 

Estimated  Annual  Responses:  13,111. 

Estimated  Hours  Per  Request:  .083. 

Estimated  Annual  Burden  Hours: 
1088.21. 

Frequency  of  Report:  As  required. 
Donald ).  Andreona, 
Deputy  Chief  Information  Officer 
(Operations),  Office  of  the  Administrator. 
[PR  Doc.  97-18433  Filed  7-11-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-3  and  50-247] 

Conibiidated  Edison  Company  of  New 
York,  Inc;  Indian  Point  Nuclear 
Generating  Unit  Nos.  1  and  2 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulator>'  Commission  (the 
Commission)  is  considering  the 
issuance  of  an  Order  approving,  under 
10  CFR  50.80.  an  application  regarding 
the  proposed  corporate  restructuring  of 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison),  the  licensee  for 
Indian  Point  Nuclear  Generating  Unit 
Nos.  1  and  2.  By  letter  dated  December 
24, 1996.  Con  Edison  informed  the 
Commission  that  it  is  proposing  to 
become  a  wholly  owmed  subsidiary  of  a 
newly  created  holding  company,  which 
will  be  named  at  a  later  date.  Con 
Edison  will  remain  the  holder  of  its 
licenses  for  Indian  Point  Nuclear 
Generating  Unit  Nos.  1  and  2.  Under  the 
restructuring,  the  holders  of  Con  Edison 
common  stock  will  become  the  holders 
of  common  stock  of  the  holding 
company  on  a  share- for-share  basis. 
After  the  restructuring.  Con  Edison  will 
continue  to  be  a  public  utility  providing 
the  same  utility  services  as  it  did 
immediately  prior  to  the  restructuring. 
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According  to  the  application,  there  will 
be  no  effect  on  the  management,  or 
sources  of  funds  for  operation, 
maintenance,  or  decommissioning,  of 
Indian  Point  Nuclear  Generating  Unit 
Nos.  1  and  2  due  to  the  corporate 
restructuring. 

Pursuant  to  10  CFR  50.80,  the 
Commission  may  approve  the  transfer  of 
control  of  a  license  after  notice  to 
interested  persons.  Such  approval  is 
contingent  upon  the  Commission's 
determination  that  the  holder  of  the 
license  following  the  transfer  is 
qualified  to  hold  the  license  and  that  the 
transfer  is  otherwise  consistent  with 
applicable  provisions  of  law, 
regulations,  and  orders  of  the 
Commission. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  licensee's  letter 
dated  December  24.  1996.  This 
document  is  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington,  DC. 
and  at  the  local  public  document  room 
located  at  the  White  Plains  Public 
Library,  100  Martine  Avenue,  White 
Plains,  New  York  10610. 

Dated  at  Rockville.  Maryland  this  7th  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
feffierey  F.  Harold, 

Project  Manager,  Project  Directorate  l-t. 
Division  of  Reactor  Projects — ////,  Office  of 
Nuclear  Reactor  Regulation. 
|FR  Doc.  97-18363  Filed  7-11-97;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-413  and  50-414] 

Duke  Power  Company,  et  al.;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-35 
and  NPF-52  issued  to  the  Duke  Power 
Company,  et  al.  (DPC  or  the  licensee)  for 
operation  of  the  Catawba  Nuclear 
Station.  Unit  1  and  2,  located  in  York 
County,  South  Carolina. 

The  proposed  amendments,  requested 
by  the  licensee  in  a  letter  dated  May  27, 
1997.  would  represent  a  full  conversion 
from  the  current  Technical 
Specifications  (TS)  to  a  set  of  TS  based 
on  NUREG-1431.  Revision  1.  "Standard 
Technical  Specifications — 
Westinghouse  Plants,"  dated  April 


1995.  NUREG-1431  has  been  developed 
through  working  groups  composed  of 
both  NRC  staff  members  and  industry 
representatives  and  has  been  endorsed 
by  the  staff  as  part  of  an  industry-wide 
initiative  to  standardize  and  improve 
TS.  As  part  of  this  submittal,  the 
licensee  has  applied  the  criteria 
contained  in  the  Commission's  "Final 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nucleai 
Power  Reactors  (Final  Pobcy 
Statement),"  published  in  the  Federal 
Register  on  July  22,  1993  (58  FR  39132). 
to  the  current  Catawba  TS,  and,  using 
NUREG-1431  as  a  basis,  developed  a 
proposed  set  of  improved  TS  for 
Catawba.  The  criteria  in  the  Final  Policy 
Statement  were  subsequently  added  to 
10  CFR  50.36,  'Technical 
Specifications,"  in  a  rule  change,  which 
was  pubUshed  in  the  Federal  Register 
on  July  19, 1995  (60  FR  36953)  and 
became  effective  on  August  18, 1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  existing  TS  into 
five  general  groupings.  These  groupings 
are  characterized  as  administrative 
changes,  relocated  changes,  more 
restrictive  changes,  less  restrictive 
changes,  and  removed  detail  changes. 

Administrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation,  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operational 
requirement.  The  reformatting, 
renumbering,  and  rewording  processes 
reflect  the  attributes  of  NUREG-1431 
and  do  not  involve  technical  changes  to 
the  existing  TS.  The  proposed  changes 
include;  (a)  providing  the  appropriate 
numbers,  etc.,  for  NUREG-1431 
bracketed  information  (information 
which  must  be  supplied  on  a  plant- 
specific  basis,  and  which  may  change 
from  plant  to  plant),  fb)  identifying 
plant-specific  wording  for  system 
names,  etc.,  and  (c)  changing  NUREG- 
1431  section  wording  to  conform  to 
existing  licensee  practices.  Such 
changes  are  administrative  in  nature 
and  do  not  impact  initiators  of  analyzed 
events  or  assumed  mitigation  of 
accident  or  transient  events. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility  or  eliminate 
existing  flexibility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
mitigation  of  an  accident  or  transient 
event.  The  more  restrictive  requirements 
will  not  alter  the  operation  of  process 
variables,  structures,  systems  and 
components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
current  Catawba  TS  that  is  more 


restrictive  than  the  corresponding 
requirement  in  NUREG-1431,  which  the 
licensee  proposes  to  retain  in  the 
improved  Technical  Specifications 
(ITS),  the  licensee  has  provided  an 
explanation  of  why  it  has  concluded 
that  retaining  the  more  restrictive 
requirement  is  desirable  to  ensure  safe   ^ 
operation  of  the  facilities  because  of 
specific  design  features  of  the  plant. 

Less  restrictive  changes  are  those 
where  current  requirements  are  relaxed 
or  eliminated,  or  new  flexibility  is 
provided.  The  more  significant  "less 
restrictive"  requirements  are  justified  on 
a  case-by-case  basis.  When  requirements 
have  been  shown  to  provide  little  or  no 
safety  benefit,  their  removal  from  the  TS 
may  be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
individual  plants  on  a  plant-si>ecific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the  ITS. 
Generic  relaxations  contained  in 
NUREG-1431  were  reviewed  by  the  staff 
and  found  to  be  acceptable  because  they 
are  consistent  with  current  licensing 
practices  and  NRC  regulations.  The 
licensee's  design  will  be  reviewed  to 
determine  if  the  specific  design  basis 
and  licensing  basis  are  consistent  with 
the  technical  basis  for  the  model 
requirements  in  NUREG-1431  and, 
thus,  provides  a  basis  for  these  revised 
TS  or  if  relaxation  of  the  requirements 
in  the  cxirrent  TS  is  warranted  based  on 
the  justification  provided  by  the 
licensee. 

Removed  detail  changes  move  details 
from  the  current  TS  to  a  licensee- 
controlled  document.  The  details  being 
removed  from  the  current  TS  are 
considered  not  to  be  initiators  of  any 
analyzed  events  nor  required  to  mitigate 
accidents  or  transients.  Therefore,  such 
removals  do  not  involve  a  significant 
increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  Moving  some  details  to 
licensee-controlled  documents  will  not 
involve  a  significant  change  in  design  or 
operation  of  the  plant  and  no  hardware 
is  being  added  to  the  plant  as  part  of  the 
proposed  changes  to  the  current  TS.  The 
changes  will  not  alter  assumptions 
made  in  the  safety  analysis  and 
licensing  basis.  Therefore,  the  changes 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated.  The 
changes  do  not  reduce  the  margin  of 
safety  since  they  have  no  impact  on  any 
safety  analysis  assumptions.  In  addition, 
the  details  to  be  moved  from  the  current 
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TS  to  a  licensee-controlled  document 
are  the  same  as  the  existing  TS. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structures,  systems, 
components,  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  the  TS. 
Relocated  changes  are  those  current  TS 
requirements  that  do  not  satisfy  or  fall 
within  any  of  the  four  criteria  specified 
in  the  Commission's  policy  statement 
and  may  be  relocated  to  appropriate 
hcensee-controlled  documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in  that 
portion  of  its  May  27. 1997.  application 
titled  "Application  of  Selection  Criteria 
to  the  Catawba  Unit  1  and  2  Technical 
Specifications"  in  Volume  1  of  the 
submittal.  The  affected  structures, 
systems,  components,  or  variables  are 
considered  not  to  be  initiators  of 
analyzed  events  nor  required  to  mitigate 
accident  or  transient  events.  The 
requirements  and  surveillances  for  these 
affected  structures,  systems, 
components,  or  variables  will  be 
relocated  from  the  TS  to 
administratively  controlled  documents 
such  as  the  Updated  Final  Safety 
Analysis  Report  (UFSAR),  the  TS  Bases, 
the  Selected  Licensee  Commitments 
Manual,  or  plant  procedures.  Changes 
made  to  these  documents  will  be  made 
pursuant  to  10  CFR  50.59  or  other 
appropriate  control  mechanisms.  In 
addition,  the  affected  structures, 
systems,  components,  or  variables  are 
addressed  in  existing  surveillance 
procedures  which  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  wrill 
not  impose  or  eliminate  any 
requirements. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
vdll  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  13,  1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 


document  room  located  at  the  York 
County  Library,  138  East  Black  Street. 
Rock  Hill.  South  Carolina.  If  a  request 
for  a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 


or  fact.  Contentions  shall  be  limited  to 
matters  writhin  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  inter\'ene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington.  EKZ.  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  IX  20555^001,  and  to  Mr. 
Paul  R.  Newton.  Legal  Department 
(PB05E).  Duke  Power  Company,  422 
South  Chiux:h  Street,  Charlotte,  North 
CaroUna  28242. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
com.pletion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  May  27.  1997,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gebnan  Building.  2120  L  Street 
NW..  Washington.  DC.  and  at  the  local 
public  document  room  located  at  the 
York  County  Library,  138  East  Black 
Street,  Rock  Hill.  South  CaroUna. 

Dated  at  Rockville.  Maryland,  this  7th  day 
of  July  1997. 
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For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow, 

Director.  Project  Directorate  11-2.  Division  of 
Reactor  Projects— I/U,  Office  of  Nuclear 
Reactor  Regulation. 
|FR  Doc.  97-18362  Filed  7-11-97;  8:45  am) 

BtLUNG  COO€  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-263.  50-282.  and  50-306] 

Northern  States  Power  Company; 
Withdravval  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
permitted  Northern  States  Power 
Company  {NSP.  the  licensee)  to 
withdraw  its  December  6,  1995. 
application  for  amendments  to  Facility 
Operating  Licenses  Nos.  DPR-22,  DPR- 
42.  and  DPR-60  for  the  Monticello 
Nuclear  Generating  Plant  and  the  Prairie 
Island  Nuclear  Generating  Plant,  Unit 
Nos.  1  and  2,  respectively.  The 
Monticello  Nuclear  Generating  Plant  is 
located  in  Wright  County,  Minnesota; 
the  Prairie  Island  Nuclear  Generating 
Plant  is  located  in  Goodhue  County, 
Minnesota. 

The  proposed  amendments  would 
have  modified  the  operating  licenses  to 
reflect  a  transfer  of  control  of  the 
licenses  resulting  from  the  proposed 
merger  of  NSP  with  Wisconsin  Energy 
Corporation.  By  letter  dated  June  10, 
1997,  NSP  informed  the  Commission 
that  on  May  16.  1997,  NSP  and 
Wisconsin  Energy  Corporation 
announced  an  agreement  to  terminate 
plans  to  merge  the  two  companies  and 
that  it  was  withdrawing  the  application 
for  amendments. 

The  Commission  had  previously 
issued  an  Order  Approving  Transfer  of 
Control  of  Licenses  and  Notice  of 
Consideration  of  Proposed  Issuance  of 
Associated  Amendments  published  in 
the  Federal  Register  on  April  11,  1997 
(62  FR  17882).  The  order  becomes  null 
and  void  on  September  30.  1997.  by  its 
own  terras. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  December  6.  1995. 
the  application  for  transfer  of  control  of 
licenses  dated  October  20,  1995.  and  the 
licensee's  letter  dated  June  10.  1997. 
The  above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building.  2120  L  Street.  NW.. 
Washington.  DC,  and  at  the  local  public 
document  room  located  at  the 
Minneapolis  Public  Library.  Technology 


and  Science  Department,  300  Nicollet 
Mall,  Minneapolis.  Minnesota. 

Dated  at  Rockvilie,  Maryland,  this  7th  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
Beth  A.  Wetzel, 

Project  Manager.  Project  Directorate  III-l , 
Division  of  Reactor  Projects — IWIV,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  97-18364  Filed  7-11-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-155] 

Consumers  Power  Company;  Big  Rock 
Point  Plants  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
6,  issued  to  Consumers  Power 
Company,  (CPCo,  the  licensee),  for 
operation  of  the  Big  Rock  Point  Plant 
(BRP),  located  in  Charlevoix  County, 
Michigan. 

Enviroiimeiital  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
Facility  Operating  License  No.  DPR-6 
and  the  Technical  Specifications  (TS) 
appended  to  Facility  Operating  License 
No.  DPR-6  for  the  Bi&Rock  Point  Plant. 
Specifically,  the  proposed  action  would 
amend  the  license  to  reflect  the  change 
in  the  licensee's  name  from  Consumers 
Power  Company  to  Consumers  Energy 
Company. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for 
amendment  dated  April  30, 1997. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  to  revise  the 
company  name  in  the  license  to  reflect 
the  corporate  name  change  that 
occurred  on  March  11, 1997. 

Environment  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  changes  to 
the  license  and  TS.  According  to  the 
licensee,  the  name  change  will  not 
impact  the  existing  ownership  of  the  Big 
Rock  Point  Plant  or  the  existing 
entitlement  to  power  and  will  not  alter 
the  existing  antitrust  license  conditions 
applicable  to  CPCo  or  CPCo's  ability  to 
comply  with  these  conditions  or  with 
any  of  its  other  obligations  or 
responsibilities.  As  stated  by  the 


licensee,  "The  corporate  structure 
remains  the  same,  and  all  legal 
characteristics  remain  the  same.  Thus, 
there  is  neither  a  change  in  the 
ownership,  state  of  incorporation, 
registered  agent,  registered  office, 
directors,  officers,  rights  or  liabilities  of 
the  Company,  nor  the  function  of  the 
Company  or  the  way  in  which  it  does 
business.  The  Company's  financial 
responsibility  for  the  Big  Rock  Point 
Plant  and  its  sources  of  funds  to  support 
the  facility  remain  the  same.  Further, 
this  name  change  does  not  impact  the 
Company's  ability  to  comply  with  any 
of  its  obligations  or  responsibilities 
under  the  license."  Therefore,  the 
change  will  not  increase  the  probability 
or  consequences  of  accidents,  no 
changes  are  being  made  in  the  types  of 
any  effluents  that  may  be  released 
offsite,  and  there  will  be  no  significant 
increase  in  the  allowable  individual  or 
cumulative  occupational  radiation 
exposure.  Accordingly,  the  Commission 
concludes  that  there  are  no  significant 
radiological  environmental  impacts 
associated  with  the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  is  administrative  in  nature  and 
does  not  involve  any  physical  features 
of  the  plant.  Thus,  it  does  not  affect 
nonradiological  plant  efOuents  and  has 
no  other  environmental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
there  is  no  measurable  environmental 
impact  associated  with  the  proposed 
action,  any  alternatives  with  equal  or 
greater  environmental  impact  need  not 
be  evaluated.  As  an  alternative  to  the 
proposed  action,  the  staff  considered 
denial  of  the  proposed  action.  Denial  of 
the  application  would  result  in  no 
change  in  current  environmental 
impacts.  The  environmental  impacts  of 
the  proposed  action  and  the  alternative 
action  are  similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  resources  not  previously 
considered  in  the  Final  Environmental 
Statement  for  the  Big  Rock  Point  Plant 

Agencies  and  Persons  Consulted 

In  accordance  with  its  staled  policy, 
on  June  13.  1997,  the  staff  consulted 
with  the  Michigan  State  official,  Dennis 
Hahn,  of  the  Michigan  Department  of 
Environmental  Quality,  Drinking  Water 
and  Radiological  Protection  Division, 
regarding  the  environmental  impact  of 
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the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  April  30,  1997,  which  is  available 
for  public  inspection  at  the 
Commission's  PubUc  Document  Room, 
The  Gelman  Building,  2120  L  Street. 
NW.,  Washington  DC,  and  at  the  local 
public  document  room  located  at  the 
North  Central  Michigan  College,  1515 
Howard  Street,  Petoskey,  MI  49770. 

Dated  at  Rockvilie,  Maryland,  this  7th  day 
of)ulyl997. 

For  the  Nuclear  Regulatory  Commission. 
Linh  N.  Tran, 

Project  Manager.  Project  Directorate  III-l, 
Division  of  Reactor  Projects — III/IV.  Office  of 
Nuclear  Reactor  Regulation. 
IFR  Doc.  97-18365  Filed  7-11-97;  8:45  am] 
BILUNG  CODE  7590-01 -P 


POSTAL  SERVICE 

Specifications  for  Information  Based 
Indicia  Program  "Key  Management 
Plan" 

agency:  Postal  Service. 
ACTION:  Notice  of  proposed 
specifications  with  request  for 
comments. 

SUMMARY:  Historically,  postage  meters 
have  been  mechanical  and 
electromechanical  devices  that  (1) 
maintain  through  mechanical  or 
electronic  "registers"  (postal  security 
devices)  an  account  of  all  postage 
printed  and  the  remaining  balance  of 
prepaid  postage,  and  (2)  print  postage 
postmarks  (indicia)  that  are  accepted  by 
the  Postal  Service  as  evidence  of  the 
prepayment  of  postage,  A  proposed 
specification  has  been  developed  on 
these  subjects,  and  is  entitled 
"Information  Based  Indicia  Program 
(IBIP)  Key  Management  Plan  (Draft)," 
The  IBIP  Key  Management  Plan  is  a 
document  intended  to  provide 
information  pertaining  to  the  life  cycle 
of  the  cryptographic  keys  used  by  the 
United  S'tates  Postal  Service  (USPS) 
Information  Based  Indicia  Program 
(IBIP),  The  U.S.  Postal  Service  is  seeking 
comments  on  this  specification. 
The  Postal  Service  also  seeks 
comments  on  intellectual  property 


issues  raised  by  the  Key  Management 
Plan  if  adopted  in  present  form.  If  an 
intellectual  property  issue  includes 
patents  or  patent  applications  covering 
any  implementations  of  the 
specifications,  the  comment  should 
include  a  listing  of  such  patents  and 
applications  and  the  license  terms 
available  for  such  patents  and 
applications. 

DATES:  Comments  on  the  Key 
Management  Plan  must  be  received  on 
or  before  October  14,  1997.  Comments 
addressing  intellectual  property  issues 
must  be  received  on  or  before  August 
28. 1997. 

ADDRESSES:  Copies  of  the  Key 
Management  Plan  may  be  obtained 
from:  Terry  Goss,  United  States  Postal 
Service,  475  L'Enfant  Plaza  SW,  Room 
8430,  Washington  DC  20260-6807.  Mail 
or  deliver  written  comments  to: 
Manager,  Metering  Technology- 
Management,  United  States  Postal 
Service,  475  L'Enfant  Plaza  SW,  Room 
8430.  Washington  DC  20260-6807, 
Copies  of  all  written  comments  may  be 
inspected  and  photocopied  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Goss.  (202)  268-3757. 

SUPPLEMENTARY  INFORMATION:  The 

Information  Based  Indicia  Program 
(IBEP)  is  a  Postal  Service  initiative 
supporting  the  development  and 
implementation  of  a  new  form  of 
postage  indicia.  An  "IBIP  Postal 
Security  Device"  provides 
cryptographic  signature,  financial 
accounting,  indicium  creation,  device 
authorization,  and  audit  functions. 

The  goal  for  IBIP  is  to  provide  an 
environment  in  which  customers  can 
apply  postage  through  new  technologies 
that  improve  postal  revenue  security. 
This  requires  a  new  form  of  postage 
indicia  and  the  adoption  of  standards  to 
facilitate  industry  investment  and 
product  development. 

The  Key  Management  Plan  is  used  to 
define  the  generation,  distribution,  use. 
and  replacement  of  the  cryptographic 
keys  used  by  the  USPS.  Product/Service 
Providers,  and  Postal  Security  Devices 
(see  61  FR  34460,  July  2,  1996).  The 
management  of  cryptographic  keys  is 
the  most  critical  function  associated 
with  cr\'ptographic  security.  Security 
afforded  by  the  cryptographic 
algorithms  in  use  cannot  be  guaranteed 
if  the  cr\'ptographic  keys  are  not 
generated,  disseminated,  stored,  used, 
and  ultimately  destroyed  in  a  secure 
manner.  The  intent  of  this  Key 
Management  Plan  is  to  address  all  of 
these  issues  with  respect  to  IBIP, 


It  is  emphasized  that  this  proposed 
draft  standard  is  being  published  for 
comment  and  is  subject  to  final 
definition. 

Although  exempt  from  the  notice  and 
comments  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553  (h).®)  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a|.  the 
Postal  Ser\'ice  invites  public  comments 
on  the  proposed  specification. 
Stanley  F.  Mires. 
Chief  Counsel,  Legislative. 
IFR  Doc.  97-18415  Filed  7-11-97;  8.45  am) 
BILUNO  CODE  7710-12-P 


POSTAL  SERVICE 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Postal  Service. 

ACTION:  Notice  of  modifications  and 
addition  of  three  new  routine  uses  to  an 
existing  system  of  records. 

SUMMARY:  This  document  publishes 
notice  of  modifications  to  Privacy  Act 
system  of  records  USPS  130.040, 
Philately — Postal  Product  Sales  and 
Distribution,  renamed  by  this  notice  to 
USPS  220.030,  Marketing  Records- 
Postal  Product  Sales  and  Distribution. 
The  proposed  modifications  rename  the 
system  to  better  describe  the  type  of 
information  collected;  update  various 
segments  of  the  system  notice  to  reflect 
collection  of  information  relating  to  new 
electronic  retail  concepts;  and  add  three 
related  routine  uses. 

Two  of  the  three  new  routine  uses 
allow  disclosure  of  limited  information 
to  a  contractor  to  fulfill  the  agency 
functions  of  bank  card  verification, 
order  shipping,  and  customer  service 
support.  The  other  routine  use  allows 
the  Postal  Service  to  discuss  with  either 
the  sender  or  recipient  the  status  of  an 
order  that  may  be  retrieved  by  the 
other's  name. 

DATES:  Any  interested  party  may  submit 
written  comments  on  the  proposed 
amendments  and  additions.  This 
proposal  will  become  effective  without 
further  notice  on  August  25,  1997, 
unless  comments  received  on  or  before 
that  date  result  in  a  contrary 
determination. 

ADDRESSES:  Written  comments  on  this 
proposal  should  be  mailed  or  delivered 
to  Payroll  Accounting  and  Records. 
United  States  Postal  Service.  475 
L'Enfant  Plaza  SW,  Room  8800, 
Washington,  DC  20260-5242,  Copies  of 
all  written  comments  will  be  available 
at  the  above  address  for  public 
inspection  and  photocopying  between  8 
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a.m.  and  4:45  p.m.,  Monday  through 
Friday- 

FOfl  FURTHER  INFORMATION  CONTACT: 
Betty  E.  Sheriff,  (202)  268-2608. 
SUPPLEMENTARY  INFORMATION:  Privacy 
Act  system  of  records  USPS  130.040. 
Philately — Postal  Product  Sales  and 
Distribution,  historically  has  collected 
information  relating  to  philateUc  sales 
promotion  programs.  With  the  passage 
of  time,  information  within  the  system 
now  relates  to  both  philatelic  and  other 
Postal  Service-sponsored  product  sales. 
"Philately"  in  the  current  title  still 
implies  that  the  system's  coverage  is 
hmited  to  philatelic  sales. 
Consequently,  this  notice  renames  the 
system  to  USPS  220.030.  Marketing 
Records — Postal  Product  Sales  and 
Distribution.  This  new  name  changes 
categorization  of  the  system  from 
"Philately"  to  the  broader  "Marketing 
Records." 

The  modifications  to  the  system 
notice  do  not  alter  the  character  or  use 
of  information  contained  in  the  system, 
but  rather  improve  the  system 
description  to  reflect  information 
collection  in  today's  envirotmient.  As 
stated  above,  the  system  was  originally 
established  to  collect  information 
related  to  philatelic  sales.  Orders  for 
philatelic  and,  later,  other  postal 
products  were  submitted  by  way  of  an 
order  form  or  other  paper  medium. 
Recently  the  Postal  Service  introduced 
new  retail  concepts  that  increase  the 
availability  of  postal  products  and 
services.  These  concepts  provide  a 
convenient  means  for  postal  customers 
to  place  orders  by  way  of  the  Internet, 
kiosks,  and  interactive  voice  response 
systems  as  well  as  the  traditional  paper 
form.  The  modifications  proposed  by 
this  notice  are  intended  to  cover  retail 
programs  and  the  various  means  for 
placing  orders.  With  these 
modifications,  the  system  description 
will  better  inform  the  public  of  the 
circumstances  under  which  the  Postal 
Service  may  be  maintaining  information 
about  them. 

The  new  retail  programs  %lso  prompt 
the  addition  of  the  three  routine  uses. 
Routine  use  numbers  1  and  2  allow  the 
Postal  Service  to  disclose  limited 
information  to  a  contractor  for  the 
purpose  of  providing  customer  service 
support  and  verifying  bank  card 
transactions,  respectively.  Disclosure  for 
these  purposes  is  considered  authorized 
by  the  Postal  Service's  general  routine 
use  "f  (published  in  the  Federal 
Register  on  October  26,  1989  (54  PR 
43654)).  which  allows  disclosure  to  a 
contractor  to  fulfill  an  agency  function. 
Nevertheless,  routine  use  numbers  1 
and  2  are  published  to  better 


communicate  to  records  subjects  the  key 
functions  for  which  information  may  be 
disclosed  to  a  contractor.  Routine  use 
number  3  permits  the  Postal  Service  to 
disclose  to  either  the  sender  or  recipient 
of  an  order  information  concerning  the 
status  of  the  order.  When  a  customer 
places  an  order  for  a  postal  product, 
information  may  be  maintained  under 
that  customer's  name.  However,  it  is 
fi^quently  the  intended  recipient  of  the 
order  who  contacts  the  Postal  Service 
concerning  nonreceipt  or  other  order 
problems.  To  resolve  the  problem,  the 
Postal  Service  must  discuss  the  order 
with  the  recipient.  New  routine  use 
number  3  permits  such  disclosure. 

Each  of  the  proposed  routine  uses  is 
compatible  with  the  purpose  for 
collecting  the  information.  The  purpose 
for  collecting  information  is.  in  part,  "to 
operate  a  subscription  service  or 
services  for  customers  who  remit  money 
for  a  particular  product  or  products." 
Because  the  disclosures  allowed  by 
these  routine  uses  will  enable  the  Postal 
Service  to  accept  and  fulfill  orders  for 
postal  products  and  services,  the  routine 
uses  are  clearly  compatible  with  the 
system's  purpose. 

All  records  within  this  system 
continue  to  be  kept  in  a  secured 
environment.  The  Safeguards  section  of 
the  system  notice  is  revised  to  more 
fully  describe  the  controls  appUed, 
particularly  to  computer  systems  and 
automated  records.  Controls  have  been 
strengthened  commensurate  with  the 
level  of  protection  required  in  support 
of  the  new  retail  concepts.  Levels  of  the 
security  architecture  of  computer 
systems  have  been  analyzed  to  ensure 
security  of  the  systems.  Contractors  who 
maintain  data  collected  by  this  system 
are  subject  to  the  Privacy  Act  in 
accordance  with  subsection  (m)  and  are 
required  to  apply  appropriate 
protections  subject  to  the  audit  and 
inspection  of  the  Postal  Inspection 
Service. 

Pursuant  to  5  U.S.C.  552a(e)(ll), 
interested  persons  are  invited  to  submit 
written  data,  views,  or  arguments  on 
this  proposal.  A  repwrt  of  the  proposed 
system  has  been  sent  to  Congress  and  to 
the  Office  of  Management  and  Budget 
for  their  evaluation. 

USPS  Privacy  Act  system  130.040, 
renamed  by  this  notice  to  220.030,  was 
last  published  in  its  entirety  in  the 
Federal  Register  on  May  20.  1991  (56 
FR  23095).  The  Postal  Service  proposes 
amending  that  system  as  shown  below. 

USPS  130.040 

(CHANGE  TO  READ)  USPS  220.030. 


SYSTEM  NAME: 

[CHANGE  TO  READ]  Marketing 
Records — Postal  Product  Sales  and 
Distribution,  220.030. 

SYSTEM  LOCATION: 

[CHANGE  TO  READ]  Marketing, 
Headquarters;  Philatelic  Fulfillment 
Center,  Kansas  City,  MO:  and  contractor 

sites. 

CATEQOmES  OF  IN0IV10UALS  COVERED  BY  THE 
SYSTEM: 

[CHANGE  TO  READ)  Customers  who 
have  responded  to  various  philatelic 
and  other  Postal  Service-sponsored 
product  sales  promotion  programs. 
Programs  include,  but  are  not  limited  to, 
sales  of  philatelic  products,  postal 
products,  and  products  that  include 
licensed  stamp  designs,  such  as  phone 
cards.  Response  may  be  received  by 
submission  of  unsolicited 
correspondence,  such  as  letters  and 
preprinted  and  tear  off  order  forms; 
telephone;  interactive  voice  response 
systems;  on-line  orders  via  Internet  and 
commercial  vendors;  and  orders  via 
other  interactive  electronic  initiatives 
such  as  kiosk  retail  sales  applications. 
Response  may  involve  an  order  for 
products,  opening  a  subscription 
account,  or  a  request  to  receive  future 
product  announcements. 

CATEGORIES  OF  RECORDS  COVERED  BY  THE 
SYSTEM: 

[CHANGE  TO  READ)  Name,  address, 
customer  profile  and  telephone  number 
of  customer  who  orders  or  subscribes  to 
receive  postal  products;  name  and 
address  of  recipient  of  order; 
description  of  the  items  ordered  and 
prices;  payment  type;  credit  card 
payment  information;  order  fulfillment 
information;  inquiries  on  status  of 
orders;  claims  submitted  for  defective 
merchandise;  and  lists  identifying 
individuals  who  have  submitted  bad 
checks. 


ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

[CHANGE  TO  READ]  RouUne  use 
statements  a,  b,  c,  d,  e,  f,  g,  h,  and  j 
listed  in  the  prefatory  statement  at  the 
beginning  of  the  Postal  Service's 
published  system  notices  apply  to  this 
system.  Other  routine  uses  follow: 

Note:  Phone  card  information  covered  by 
the  system  is  owned  by  phone  card  vendors; 
consequently,  no  routine  uses  apply  to  phone 
card  information. 

1.  Information  from  this  system  may 
be  disclosed  to  a  Postal  Service 
contractor  for  the  purpose  of  providing 
customer  service  support  services  with 
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regard  to  the  acceptance  and  fulfillment 
of  orders  for  a  postal-sponsored  product. 

2.  Information  fi-om  this  system  may 
be  disclosed  to  a  contractor  for  the 
purpose  of  verifying  bank  cards  when 
customers  order  postal-sponsored 
products  and  pay  by  bank  card. 
Disclosure  will  be  limited  to 
information  needed  for  verification. 

3.  Information  from  this  system  may 
be  disclosed  to  the  purchaser  or 
intended  recipient  of  an  order  for  a 
postal-sponsored  product  for  purposes 
of  responding  to  his  or  her  query 
regarding  status  of  or  problems  in  filling 
the  order.  Disclosure  of  financial 
information  to  a  recipient  will  be 
limited  to  the  explanation  that  payment 
is  outstanding. 

POLICIES  AND  PRACTICES  FOR  STORMO, 
RETRCVWO,  ACCESSMQ,  RETAMMG,  AND 
DISPOSMQ  OF  RECORDS  M  THE  SYSTEM. 

STORAOC: 

[CHANGE  TO  READ]  Paper  forms  and 
correspondence;  electronic  order  forms; 
microform;  magnetic  tape  and  disk;  and 
computer  printouts. 

RETRCVABaJTY: 

[CHANGE  TO  READ]  Name  of 
customer  (purchaser,  recipient,  or 
subscriber)  and  identifying  number,  if 
assigned. 

SAFEGUARDS: 

[CHANGE  TO  READ]  Paper  and 
microform  records  and  computer  storage 
tapes  and  disks  are  maintained  in  closed 
filing  cabinets  in  controlled  access  areas 
or  under  general  scrutiny  of  program 
personnel.  Computers  containing 
information  are  located  in  controlled 
access  areas  with  personnel  access 
controlled  by  a  cypher  lock  system,  card 
key  system,  or  other  physical  access 
control  method,  as  appropriate. 
Authorized  persons  must  be  identified 
by  a  badge.  Computer  systems  are 
protected  with  an  installed  security 
software  package,  the  use  of  computer 
log-on  identifications  and  operating 
system  controls  including  access 
controls,  terminal  and  user 
identifications,  and  file  management. 
On-line  data  transmission  is  protected 
by  encryption.  Contractors  must  provide 
similar  protection  subject  to  operational 
security  compliance  reviews  by  the 
Postal  Inspection  Service. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

[CHANGE  TO  READ]  Vice  President. 
Operations  Support,  United  States 
Postal  Service.  475  L'Enfant  Plaza  SW., 
Washington  DC  20260-7000.  Chief 
Marketing  Officer  and  Senior  Vice 
President  United  States  Postal  Service 


475  L'Enfant  Plaza  SW.,  Washington  DC 
20260-2400. 


RECORD  SOURCE  CATEGORIES: 

[CHANGE  TO  READ]  Purchasers  of  or 
subscribers  to  Postal  Service  products; 
recipients  of  Postal  Service-sponsored 
products;  and  contractors. 
Stanley  F.  Mires. 
Chief  Counsel,  Legislative. 
[FR  Doc.  97-18416  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  7nO-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnv«stin*m  Company  Act  nelew  No. 
22740:811-4071] 

Bartiett  Management  Trust;  Notice  of 
Application 

July  8, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Apphcation  for 

Deregistration  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANT:  Bartiett  Management  Trust. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f)  of  the  Act. 
SUMMARY  OF  APPLICATION:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
FlUNQ  DATES:  The  application  was  filed 
on  February  24.  1997,  and  amended  on 
June  24.1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  vmting  to  the  SEC's 
Secretary  and  serving  apphcant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  4,  1997,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC.  20549. 
Applicant.  36  East  Fourth  Street. 
Cincinnati,  Ohio  45202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  L.  Knisely.  Staff  Attorney,  at 
(202)  942-0517.  or  Christine  Y. 
Greenless.  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 


Management.  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 


Applicant's  R^resentationa 

1 .  Applicant  is  an  open-end 
management  investment  company 
organized  as  an  Ohio  business  trust.  On 
July  19,  1984.  applicant  filed  a 
registration  statement  on  Form  N-IA 
under  section  8(b)  of  the  Act  and  the 
Securities  Act  of  1933.  The  registration 
statement  became  effective  and  the 
initial  pubUc  offering  commenced  on 
November  30,  1984.  Applicant  consists 
of  one  series,  Bartiett  Cash  Reserves 
Fund  (the  "Acquired  Fund"). 

2.  On  August  12,  1996,  appUcant's 
board  of  trustees  (the  "Board") 
approved  resolutions  authorizing 
applicant  to  enter  into  an  Agreement 
and  Plan  of  Reorganization  and 
Termination  (the  "Plan")  whereby  the 
assets  and  habilities  of  the  Acquired 
Fund  would  be  exchanged  for  shares  of 
Legg  Mason  Cash  Reserve  Trust  (the 
"Acquiring  Fund").  The  Acquiring 
Fund  is  organized  as  a  Massachusetts 
business  trust  and  SEC  records  indicate 
that  it  is  a  registered  investment 
company. 

3.  In  approving  the  Plan,  the  Board 
considered,  among  other  things,  that 
applicant  and  the  Acquiring  Fund  had 
similar  investment  objectives  and 
pohcies.  there  was  no  compelUng 
reason  to  maintain  and  market  two 
substantially  stanilar  funds,  and  the 
Acquiring  Fund  could  provide 
applicant's  shareholders  approximately 
the  same  return  with  the  added 
diversification  and  liquidity  that  only  a 
substantially  larger  fund  could  provide. 

4.  Bartiett  &  Co..  applicant's 
investment  adviser,  and  Western  Asset 
Management  Company  ("Western 
Company"),  the  Acquiring  Funds 
investment  adviser,  are  both  wholly- 
owned  subsidiaries  of  Legg  Mason,  Inc. 
Consequently,  applicant  and  the 
Acquiring  Fund  may  be  deemed  to  be 
affiliated  persons  by  reason  of  having 
investment  advisers  that  are  imder 
common  control.  Apphcant  therefore 
relied  on  the  exemption  provided  by 
rule  17a-8  to  effect  the  transaction.' 


'  Rule  178-8  provides  relief  from  the  affiliated 
transaction  prohibition  of  section  17(a)  of  the  Act 
for  a  merger  of  investment  companies  that  may  be 
affiliated  persons  of  each  other  solely  by  reason  of 
having  a  common  investment  adviser,  common 
directors,  and/ or  common  officers.  The  staff  of  the 
Division  of  Investment  Management  has  stated  that 
it  would  not  recommend  that  the  Commission  take 
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Pursuant  to  rule  17a-8  under  the  Act, 
the  Board  determined  that  the  proposed 
reorganization  was  in  the  best  interest  of 
applicant  and  that  the  interests  of  the 
existing  shareholders  would  not  be 
diluted  as  a  result  of  the  proposed 
reorganization. 

5.  A  proxy  statement  was  filled  with 
the  SEC  on  September  24,  1996,  and 
distributed  to  applicant's  shareholders 
on  November  5.  1996.  Apphcant's 
shareholders  approved  the  Plan  on 
December  13,  1996. 

6.  On  December  20. 1996  (the 
"Closing  Date"),  there  were 
35,882,668.46  shares  of  common  stock 
of  the  Acquired  Fund  outstanding 
having  an  aggregate  net  asset  value  of 
$35,873,215.52  and  a  per  share  net  asset 
value  of  $1.00.  Pursuant  to  the  Plan,  on 
the  Closing  Date,  appbcant  transferred 
all  of  its  assets  and  liabilities  to  the 
Acquiring  Fund  in  exchange  solely  for 
shares  of  the  Acquiring  Fund.  Shares  of 
the  Acquiring  Fund  were  distributed 
pro  rata  to  shareholders  of  the  Acquired 
Fund,  causing  the  liquidation  of 
applicant.  The  net  asset  value  of  shares 
of  the  Acquiring  Fund  was  identical  to 
the  net  asset  value  of  shares  of  the 
Acquiring  Fund  owned  by  such 
shareholders. 

7.  Legg  Mason  Fund  Adviser,  Inc.,  the 
Acquiring  Fund's  manager,  and  Western 
Company  will  be  liable  for  all  expenses 
incurred  in  connection  with  the 
reorganization  and  with  applicant's 
liquidation  and  winding  up,  including 
professional  fees,  printing  and  mailing 
expenses,  and  the  cost  of  proxy 
solicitations  made  by  telephone  or 
otherwise.  Applicant  incurred  no 
expenses  in  connection  with  the 
reorganization. 

8.  As  of  the  date  of  the  application, 
applicant  had  no  securityholders, 
liabilities,  or  assets,  and  was  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

9.  Applicant  has  filed  with  the  State 
of  Ohio  a  Resolution  of  Withdrawal  of 
Business  Trust  by  the  Trustees. 


enforcement  action  under  section  17(al  of  the  Act 
if  investment  companies  that  are  affiliated  prarsons 
solely  by  reason  of  having  investment  advisers  that 
are  under  common  control  rely  on  rule  178-8.  See 
e.g..  Capital  Mutual  Funds  and  Nations  Fund  Trust 
(pub.  avail.  Feb.  24.  1994). 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Dep  u  ty  Secretary. 
(FR  Doa  97-18373  Filed  7-ll-«7;  8:45  am) 

BILLMG  CODE  8010-01-M 


SECURniES  AND  EXCHANGE 
COMMISSION 

[Rei.  No.  IC-22735;  812-10592] 

The  Riverfront  Funds,  Inc.,  et  al.; 
Notice  of  Application 

July  7, 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Company  Act  of  1940  (the  "Act"). 

APPLICANTS:  The  Riverfiront  Fimds,  Inc. 
(the  "Company"),  The  Riverfront  Funds 
(the  "Trust"),  and  The  Provident  Bank 
(the  "Bank"). 

RELEVANT  ACT  SECTIONS:  Order  requested 
under  section  1 7(b)  for  an  exemption 
from  sections  17(a)(1)  and  17(a)(2). 
SUMMARY  Of  APPLICATION:  Applicants 
request  an  order  to  permit  the  Company 
to  transfer  all  the  assets  and  liabilities 
of  certain  of  its  series  to  the  Trust  in 
exchange  for  shares  of  corresponding 
series  of  the  Trust  (the 
"Reorganization"). 

FILING  DATES:  The  application  was  filed 
on  March  26, 1997,  and  amended  on 
June  20, 1997.  By  letter  dated  July  3, 
1997,  applicants'  counsel  stated  that  an 
amendment,  the  substance  of  which  is 
incorporated  herein,  will  be  filed  during 
the  notice  period. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on  July 
30,  1997,  and  should  be  accompanied 
by  proof  of  service  on  the  applicants,  in 
the  form  of  an  affidavit  or,  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  who  wish 
to  be  notified  of  a  hearing  may  request 
notification  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 
The  Company  and  the  Trust,  3435 
Stelzer  Road,  Columbus,  Ohio  43219- 


3035,  and  the  Bank,  309  Vine  Street, 
Qncinnati,  Ohio  45202. 
FOR  FURT>«R  INFORMATION  CONTACT: 
Brian  T.  Hourihan,  Senior  Counsel,  at 
(202)  942-0526,  or  Mercer  E.  Bullard, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the  SEC's 
Public  Reference  Branch. 

Applicants'  Representations 

1.  The  Company,  a  Maryland 
corporation,  is  a  registered  open-end 
management  investment  company.  The 
Company  operates  as  a  series  company 
and  currently  offers  shares  of  the 
following  series:  The  Riverfront  U.S. 
Government  Securities  Money  Market 
Fund  (the  "Company  Money  Market 
Fund"),  The  Riverfront  U.S. 
Government  Income  Fund  (the 
"Company  Government  Income  Fimd"), 
The  Riverfront  Income  Equity  Fund  (the 
"Company  Income  Equity  Fund"),  The 
Riverfront  Ohio  Tax-Free  Bond  Fund 
(the  "Company  Tax-Free  Bond  Fund"), 
The  Riverfront  Balanced  Fund  (the 
"Company  Balanced  Fund"),  The 
Riverfront  Stock  Appreciation  Fund  (the 
"Company  Stock  Appreciation  Fimd"), 
and  The  Riverfront  Large  Company 
Select  Fund  (the  "Company  Large 
Company  Select  Fund")  (the  "Acquired 
Series").'  Except  for  the  Company 
Money  Market  Fund,  each  Acquired 
Series  offers  shares  of  two  classes. 
Investor  A  Shares  and  Investor  B  Shares. 
The  Company  Money  Market  Fimd 
offers  shares  of  one  class.  Investor  A 
Shares. 

2.  Investor  A  Shares  of  each  Acquired 
Series,  other  than  the  Company  Money 
Market  Fund,  are  sold  with  a  sales 
charge  of  4.50%  which  declines  as  the 
amount  invested  increases,  all  or  a 
portion  of  which  may  be  waived  under 
certain  circumstances.  Investor  A  Shares 
of  the  Company  Money  Market  Fund  are 
sold  without  a  sales  charge.  Investor  A 
Shares  of  each  Acquired  Series  also  are 
subject  to  a  distribution  fee  pursuant  to 
rule  12b-l  imder  the  Act  ("rule  12b-l 
fee")  of  up  to  .25%  of  average  daily  net 
assets.  Investor  B  Shares  of  each 
Acquired  Series,  other  than  the 
Company  Money  Market  Fund,  are  sold 
subject  to  a  contingent  deferred  sales 
charge  that  declines  over  time  from  4% 
to  1%  and  which  may  be  waived  for 


'  The  Company  Stock  Appreciation  Fund  is  not 
an  applicant  for  relief  hereunder  and.  unless  stated 
otherwise,  the  term  Acquired  Series  as  used  herein 
hereinafter  will  exclude  such  series. 
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certain  redemptions.  Investor  B  Shares 
of  each  Acquired  Series,  other  than  the 
Company  Money  Market  Fund,  also  are 
subject  to  a  rule  12b-l  fee  of  up  to  1% 
of  average  daily  net  assets.  Investor  B 
Shares  outstanding  for  eight  years 
automatically  convert  to  Investor  A 
Shares. 

3.  The  Trust,  an  Ohio  business  trust, 
has  been  organized  to  succeed  to  the 
assets,  liabilities,  and  operations  of  the 
Company,  llie  Trust  is  authorized  to 
issue  shares  of  the  following  series:  The 
Riverfront  U.S.  Government  Securities 
Money  Market  Fund  (the  "Trust  Money 
Market  Fund").  The  Riverfront  U.S. 
Government  Income  Fimd,  The 
Riverfront  Income  Equity  Fund.  The 
Riverfront  Ohio  Tax-Free  Bond  Fund. 
Tlie  Riverfront  Balanced  Fund,  The 
Riverfrtmt  Small  Company  Select  Fund 
(the  "Trust  Small  Company  Select 
Fund"),  and  The  Riverfront  Large 
Company  Select  Fund  (the  "Acquiring 
Series").*  The  Acquiring  Series' 
investment  objectives,  policies  and 
restrictions  are  identical  in  all  material 
respects  to  those  of  the  Acquired  Series. 
Currently,  the  Trust  has  four  trustees, 
three  of  whom  are  identical  to  the  four 
directors  of  the  Company.  The  Trust's 
officers  are  identical  to  the  Company's 
officers.  Except  for  the  Trust  Money 
Market  Fund,  each  of  the  Acquiring 
Series  currently  is  authorized  to  offer 
two  classes  of  shares.  Investor  A  Shares 
and  frivestor  B  Shares.  The  Trust  Money 
Market  Fund  currently  is  authorized  to 
issue  shares  of  one  class.  Investor  A 
Shares.  The  Trust  has  been  authorized 
to  enter  into  written  service  provider 
agreements  and  distribution  plans,  and 
has  adopted  policies  and  procedures 
identical  in  all  material  respects  to  the 
service  provider  agreements, 
distribution  plans,  and  policies  and 
procedures  now  in  place  for  the 
Company,  and  with  the  identical  service 
providers,  and  has  retained  the  same 
firm  of  independent  public  accountants. 

4.  The  Bank,  an  Ohio  banking 
corporation,  is  a  subsidiary  of  Provident 
Bancorp,  Inc.,  a  publicly  held  bank 
holding  company.  The  Bank  serves  as 
investment  adviser,  fund  accountant, 
transfer  agent,  and  custodian  for  both 
the  Company  and  the  Trust.  On 
February  28, 1997,  Provident  and  its 
affiliates,  directly  or  indirectly,  owned, 
controlled,  or  held  the  power  to  vote 
41.9%  of  the  outstanding  shares  of  the 
Company  Money  Market  Fund,  94.5% 
of  the  Company  Government  Income 
Fund,  16.0%  of  the  Company  Income 


Equity  Fund.  87.4%  of  the  Company 
Tax-Free  Bond  Fund.  19.3%  of  the 
Company  Balanced  Fund.  1.9%  of  the 
Company  Stock  Appreciation  Fund,  and 
99.6%  of  the  Company  Large  Company 
Select  Fund. 

5.  The  Company  and  the  Trust  have 
entered  into  an  agreement  and  plan  of 
reorganization  and  liquidation,  dated  as 
of  March  21. 1997  (the  "Agreement"). 
The  principal  purpose  of  the 
Reorganization  is  to  change  the  domicile 
of  the  Company  from  that  of  a  Maryland 
corporation  to  that  of  an  Ohio  business 
trust.  The  board  of  directors  of  the 
Company  (the  "Company  Board") 
believes  that  operation  as  an  Ohio 
business  trust  will  provide  greater 
latitude  and  flexibility  of  operation  than 
operating  the  business  as  a  Maryland 
corporation,  which,  in  turn,  may  result 
in  some  cost  savings.  Under  the 
Agreement,  the  Company  has  agreed  to 
sell  all  of  the  assets,  subject  to 
liabilities,  of  each  of  the  Acquired  Series 
to  the  Trust  and  its  corresponding 
Acquiring  Series,  in  exchange  for 
assumption  of  all  of  the  Acquired 
Series'  liabilities  and  the  issuance  and 
constructive  delivery  ^  of  Investor  A 
Shares  and  Investor  B  Shares  of  the 
corresponding  Acquiring  Series  of  the 
Trust  (Investor  A  Shares  only  for  the 
Trust  Money  Market  Fund)  equal  in  net 
asset  value,  at  the  close  of  business  on 
July  31. 1997  (the  "Valuation  Time"),  to 
the  value  of  the  Investor  A  Shares  and 
Investor  B  Shares  of  the  corresponding 
Acquired  Series.*  Thereafter,  such 
shares  constructively  will  be  distributed 
pro  rata  to  the  respective  Acquired 
Series'  shareholders  in  proportion  to  the 
number  and  class  of  Acquired  Series 
shares  owned  as  of  9:00  a.m..  on  August 
1, 1997.  upon  the  liquidation  and 
dissolutJon  of  the  Company  and  the 
Acquired  Series. 

6.  The  Company  Board,  including  the 
directors  who  are  not  "interested 
persons"  as  defined  in  section  2(a)(19) 
of  the  Act,  considered  the 
Reorganization  on  August  16. 1996.  and 


'  The  Trust  Small  Company  Select  Fund  is  not  an 
applicant  for  relief  hereunder  and,  unless  stated 
otherwise,  the  term  Acquiring  Series  aa  used  herain 
hereinafter  will  exclude  such  series. 


'  "Constructive  distribution"  means  that,  for  state 
and  tax  law  purposes,  the  Trust  will  issue  and 
deliver  to  the  Company,  and  the  Company  will 
distribute  to  its  shareholders  upon  its  liquidation, 
shares  of  the  appropriate  Acquiring  Series  only  as 
bookkeeping  entries,  and  that  no  share  certificates 
representing  ownership  of  the  Acquiring  Series 
actually  can  or  will  be  issued,  delivered  and 
distributed. 

*  Because  the  Acquiring  Series  will  have  no  assets 
or  liabilities  as  of  the  Valuation  Time,  the  net  asset 
value  per  share  of  each  of  the  Investor  A  Shaivs  and 
Investor  B  Shares  of  an  Acquiring  Series  CInvestor 
A  Shares  only  of  the  Trust  Money  Market  Fund)  has 
been  established  initielly  to  equal  the  net  asset 
value  per  share  of  the  Investor  A  Shares  and 
Investor  B  Shares  of  the  corresponding  Acquired 
Series  (Investor  A  Shares  of  the  Company  Money 
Market  Fund)  as  of  the  Valuation  Time. 


unanimously  approved  the  Agreement 
on  October  21, 1996.  The  sole  trustee  of 
the  Trust  (the  "Trust  Board")  approved 
the  Agreement  on  October  21, 1996.^ 
Proxy  sobdtation  materials  of  the 
Company  describing  the  Trust  the 
Reorganization  and  the  Agreement  were 
mailed  to  the  Comp>any's  shareholders 
on  June  26, 1997.  and  a  special  meeting 
of  shareholders  will  be  held  to  consider 
the  Agreement  on  or  about  July  31, 
1997.  Subject  to  shareholder  approval  of 
the  Agreement,  and  the  issuance  by  the 
SEC  of  the  requested  order,  the 
Reorganization  will  be  completed  on  or 
about  August  1, 1997.  Maryland  law  and 
the  Company's  articles  of  incorporation 
require  both  director  and  shareholder 
approvals  for  certain  organizational 
changes  (including  change  of  domicile 
reorganizations  such  as  the 
Reorganization). 

7.  In  considering  the  Agreement,  the 
Company  Board,  including  the  directors 
who  are  not  "interested  persons"  as 
defined  in  the  Act,  and  the  Trust  Board, 
found  that  participation  in  the 
Reorganization  is  in  the  best  interests  of 
the  shareholders  of  the  Company  and 
the  Trust,  and  that  the  interests  of  the 
shareholders  of  the  Acquired  Series  and 
the  Acquiring  Series,  respectively,  will 
not  be  diluted  as  a  result  of  the 
Reorganization.  The  factors  considered 
by  each  of  the  Company  Board  and  the 
Trust  Board  included,  among  others,  (a) 
the  business  objectives  and  purposes  of 
the  Reorganization,  (b)  the  fact  that  the 
investment  objectives,  policies,  and 
restrictions  of  the  respective  Acquired 
Series  are  identical  to  those  of  the 
Acquiring  Series,  (c)  the  terms  and 
conditions  of  the  Agreement,  including 
the  allocation  of  expenses  of  the 
Reorganization,  and  (d)  the  tax-free 
nature  of  the  Reorganization. 

8.  Each  of  the  Company  and  the  Trust 
will  pay  its  respective  fees  and  expenses 
of  the  Reorganization,  and  the  Trust  will 
pay  its  own  organization  costs  and  the 
Company  will  be  responsible  for  the 
proxy  solicitation  and  other  costs 
associated  with  the  shareholders 
meeting. 

9.  Completion  of  the  Reorganization  is 
subject  to  a  number  of  conditions 
precedent,  in  addition  to  approval  of  the 
Agreement  by  the  Company  Board  and 
the  shareholders,  including  that  (a)  the 
Company  and  the  Acquired  Series,  and 
the  Trust  and  the  Acquiring  Series  have 
received  opinions  of  counsel  stating, 
among  other  things,  that  the 
Reorganization  will  constitute  a 


'  On  such  date  and  in  connection  with  the 
Reorganization,  the  officers  of  the  Trust  were 
authorized  to  cause  the  Trust  to  adopt  and  succeed 
to  the  Company's  registration  statement. 
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"reorganization"  under  section  368(a)  of 
the  Internal  Revenue  Code  of  1986.  as 
amended  (the  "Code'),  that  each  of  the 
corresponding  Acquiring  Series  and 
Acquired  Series  is  a  "party  to  a 
reorganization"  within  the  meaning  of 
section  368(b)  of  the  Code  and,  as  a 
consequence,  the  Reorganization  will  be 
tax-free  for  each  of  the  Acquiring  Series 
and  Acquired  Series  and  their 
respective  shareholders,  and  (b)  the 
Q>mpany  and  the  Trust  shall  have 
received  the  order  requested  in  the 
application.  After  entry  of  an  order  by 
the  SEC  granting  the  relief  requested  in 
the  application,  neither  the  Company 
nor  the  Trust  will  make  any  material 
changes  to  the  Agreement  that  affect  the 
application  without  the  prior  approval 
of  the  SEC  staff. 

Applicants'  Legal  Analysis 

1   Sections  17(a)(1)  and  17(a)(2)  of  the 
Act  prohibit  any  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
ds  principal,  from  knowingly  selling  to 
or  purchasing  from  such  registered 
company  any  security  or  other  property. 
Section  2(a)(3)  of  the  Act  defines  an 
"affiliated  person"  of  another  person  to 
include:  (a)  Any  person  directly  or 
mdirectly  owning,  controlling,  or 
holding  with  the  power  to  vote.  5  per 
centum  or  more  of  the  outstanding 
voting  securities  of  such  other  person; 
(b)  any  person  5  per  centum  or  more  of 
whose  outstanding  voting  securities  are 
directly  or  indirectly  owned,  controlled, 
or  held  with  the  power  to  vote,  by  such 
other  person;  (c)  any  person  directly  or 
indirectly  controlling,  controlled  by.  or 
imder  common  cor.Lrol  with,  such  other 
jjerson;  and,  (d)  if  such  other  person  is 
an  investment  company,  any  investment 
adviser  thereof. 

2.  Section  17(b)  authorizes  the  SEC  to 
exempt  a  proposed  transaction  from 
section  17(a)  if  evidence  establishes 
that:  (a)  The  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned;  and  (b)  the 
proposed  transaction  is  consistent  with 
the  policy  of  each  registered  investment 
company  concerned  and  the  general 
purposes  of  the  Act. 

3.  Rule  17a^  generally  exempts  from 
the  prohibitions  of  section  17(a) 
mergers,  consolations,  or  purchases  or 
sales  of  substantially  all  of  the  assets  of 
registered  investment  companies  that 
are  affiliated  persons,  or  affiliated 
persons  of  an  affiliated  person,  solely  by 
reason  of  having  a  common  investment 
adviser,  common  directors,  and/or 
common  officers,  provided  that  certain 
conditions  are  satisfied.  Applicants 


believe  that,  because  Provident  and  its 
affiliates  own.  control,  or  hold  with  the 
power  to  vote  5%  or  more  of  the 
outstanding  voting  securities  of  each 
Acquired  Series  and  because  Provident 
is  the  investment  adviser  to  the 
Company  and  the  Trust,  and  each  of 
;heir  respective  series,  Provident  may  be 
an  affiliated  person  of  the  Company  and 
the  Trust,  and  each  of  the  Acquired 
Series  and  the  Acquiring  Series,  under 
section  2(a)(3)(C)  of  the  Act  for  reasons 
n  addition  to  having  common  directors/ 
trustees  and  officers  and  a  common 
investment  adviser.  Applicants  believe 
that  the  Company  therefore  is  an 
affiliated  person  of  an  affiliated  person 
of  the  Trust  prohibited  by  section 
17(a)(1)  from  selling  any  security  or 
other  property  to  the  Trust,  and  that 
applicants  may  not  rely  on  rule  1 7a-8. 
For  this  reason,  applicants  request  an 
order  under  section  17(b)  of  the  Act 
exempting  them  from  section  1 7(a)  to 
the  extent  necessary  to  complete  the 
Reorganization. 

4.  Applicants  submit  that  the 
Reorganization  satisfies  the 
requirements  of  section  17(b). 
Applicants  state  that  the  shareholders  of 
the  Acquired  Series,  in  effect,  will 
become  shareholders  of  Acquiring 
Series,  the  investment  objectives, 
policies  and  restrictions  of  which  are 
identical  to  those  of  the  Acquired 
Series,  pursuant  to  an  exchange  which 
is  based  on  the  relative  net  asset  values 
of  such  shares  and  no  sales  charge  or 
contingent  deferred  sales  charge  will  be 
incurred  by  shareholders  of  the 
Acquired  Series  in  connection  with 
their  acquisition  of  Acquiring  Series 
shares.  In  addition,  applicants  note  that 
the  Company  Board  and  the  Trust 
Board,  including  directors  who  are  not 
"interested  persons"  as  defined  in  the 
Act,  have  respectively  determined  that 
the  Reorganization  is  in  the  best  interest 
of  the  Company  and  the  Trust  and  of  the 
shareholders,  respectively,  of  the 
Acquired  Series  and  the  Acquiring 
Series.  Finally,  applicants  submit  that 
the  Reorganization,  if  undertaken  in  the 
manner  described  Ln  the  application,  is 
consistent  with  the  general  purposes  of 
the  Act  as  set  forth  in  section  1(b)  of  the 
Act. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-18337  Filed  7-11-97;  8:45  am] 

BILLING  CODE  BOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  «2960] 

State  of  Michigan 

Allegan  County  and  the  contiguous 
Counties  of  Barry,  Kalamazoo.  Kent. 
Ottawa,  and  Van  Buren  in  the  State  of 
Michigan  constitute  a  disaster  area  as  a 
result  of  damages  caused  by  severe 
3torms  and  flooding  which  occurred  on 
June  20  and  21.  1997.  Applications  for 
loans  for  physical  damages  may  be  filed 
until  the  close  of  business  on  September 
4. 1997  and  for  economic  injury  imtil 
the  close  of  business  on  April  3,  1998 
at  the  address  listed  below  or  other 
locally  announced  locations: 
U.S.  Small  Business  Administration. 

Disaster  Area  1  Office,  360  Rainbow 

Blvd..  South,  3rd  Fl.  Niagara  Falls, 

NY  14303 

The  interest  rates  are: 


Percent 

Fof  Physical  Damage: 

HOMEOWNERS  WITH  CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

HOMEOWNERS         V;iTHOUT 

CREDIT   AVAILABLE    ELSE- 

WHERE   

4.000 

BUSINESSES    WITH    CREDIT 

AVAILABLE  ELSEWHERE  .... 

8.000 

BUSINESSES       AND       NON- 

PROFIT     ORGANIZATIONS 

WITHOUT    CREDIT    AVAIL- 

ABLE ELSEWHERE 

4.000 

OTHERS    (INCLUDING    NON- 

PROFIT    ORGANIZATIONS) 

WITH    CREDIT    AVAILABLE 

ELSEWHERE  

7250 

For  Economic  Injury: 

BUSINESSES     AND     SMALL 

AGRICULTURAL  COOPERA- 

TIVES    WITHOUT     CREDIT 

AVAILABLE  ELSEWHERE  .... 

4.000 

The  number  assigned  to  this  disaster 
for  physical  damage  is  296006  and  for 
economic  injury  the  number  is  952500. 

Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated;  July  3, 1997. 
Aida  Alvarez, 
Administrator. 
iPR  Doc.  97-18425  Filed  7-11-97;  8:45  am] 

BILLING  CODE  802$-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  of  July  4, 1997 

The  following  Agreements  were  filed 
vwth  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 
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Docket  Number:  OST-97-2670 

Date  Filed:  6/30/97 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject: 
PTC2  ME  0012  dated  June  27,  1997 
Within  Middle  East  Resos  rl-16 
PTC2  ME  0013  dated  June  27,  1997 

Minutes; 
PTC2  ME  Fares  0007  dated  June  27. 
1997 

Tables; 

Intended  effective  date:  June  16-17, 
1997 

r-1— OOlf 

r-2— 002 

r-3— 008z 

r-4 — 01 5v 

r-5— 042b 

r-6— 052b 

r-7— 062b 

r-8— 070b 

r-9— 071e 

r-10— 072c 

r-1 1— 079b 

r-12— 085dd 

r-13— 090d 

r-14— 090h 

r-1 5 — 090r 

r-16— 091b 

Paulette  V.  Twine. 

Chief,  Documentary  Services. 

[FR  Doc.  97-18330  Filed  7-11-97;  8:45  am) 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Notice  of  Application  for  Certificates  of 
Public  Convenience  and  Necessity  and 
Foreign  Air  Carrier  Permits  Filed  Under 
Subpart  Q  During  the  Week  Ending 
July  4, 1997 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  Q  of 
the  Department  of  Transportation's 
Procedural  Regulations  (See  14  CFR 
302.1701  et  seq.).  The  due  date  for 
Answers.  Conforming  Applications,  or 
Motions  to  Modify  Scope  are  set  forth 
below  for  each  application.  Following 
the  Answer  period  DOT  may  process  the 
application  by  expedited  procedures. 
Such  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-97-2673. 

Date  Filed:  June  1.  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.July  29,  1997. 

Description:  Application  of  America 
West  Airlines,  Inc.  pursuant  to  49  U.S.C. 
Section  41101  and  Subpart  Q  of  the 


Procedural  Regulations,  requests  a 
certificate  of  public  convenience  and 
necessity  to  engage  in  scheduled  foreign 
air  ti'ansportation  of  persons,  property 
and  mail  between  any  point  in  the 
United  States  and  any  point  in  Canada. 

Docket  Number:  OST-97-2683. 

Date  Filed:  June  3.  1997. 

Due  Date  for  /Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope.July  31.  1997. 

Description:  Application  of  Global  Air 
Cargo.  Inc.  pursuant  to  Section  41102  of 
the  Act  and  Subpart  Q  of  the  Procedural 
Regulations,  applies  for  a  certificate  of 
public  convenience  and  necessity  so  as 
to  authorize  it  to  provide  scheduled 
interstate  air  transportation  of  property 
and  mail  within  and  between  various 
points  in  the  United  States. 

Docket  Number:  OST-97-2684. 

Date  Filed:  June  3,  1997. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  July  31,  1997. 

Description:  Joint  Application  of  Kiwi 
International  Air  Lines.  Inc.,  and  Kiwi 
International  Holdings,  Inc.  pursuant  to 
49  U.S.C.  Section  41105,  requests  either 
a  disclaimer  of  jurisdiction,  or  in  the 
alternative,  approval  of  the  transfer  of 
Kiwi's  certificate  of  public  convenience 
and  necessity  to  New  Kiwi,  on  or  before 
July  10,  1997. 
Paulette  V.  Twine. 
Chief,  Documentary  Services. 
[FR  Doc.  97-18329  Filed  7-11-97;  8:45  am) 

BILUNG  COOE  4910-a2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Document  Availability; 
Record  of  Decision  for  Master  Plan 
Update  at  Seattle-Tacoma  International 
Airport,  Seattle,  WA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  document  availability. 

SUMMARY:  The  FAA,  has  signed  the 
Record  of  Decision  on  the  Master  Plan 
Update  at  Seattie-Tacoma  Lntemational 
Airport.  Any  person  desiring  to  review 
the  Record  of  Decision  may  do  so  during 
normal  business  hours  at  the  following 
location:  Federal  Aviation 
Administration.  Airports  Division 
Office,  Room  540,  1601  Lind  Avenue, 
S.W.,  Renton,  Washington- 
CONTACT  PERSON:  If  you  desire 
additional  information  related  to  the 
Record  of  Decision,  please  contact;  Mr. 
Dennis  Ossenkop,  Federal  Aviation 
Administration.  Airports  Division.  1601 


Lind  Avenue,  S.W.,  Renton, 
Washington,  98055-4056. 

Issued  in  Renton.  Washington  on  July  3, 
1997. 

David  A.  Field. 

Acting  Manager.  Airports  Division,  Federal 
Aviation  Administration.  Northwest 
Mountain  Region,  Renton,  Washington. 
IFR  Doc.  97-18387  Filed  7-11-97;  8:45  am) 
BILUNG  COOE  4«10-t3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-97-38] 

Petitions  For  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  Part  11),  tiiis 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  the  Feder&l  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of.  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  .August  4,  1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to;  Federal 
Aviation  Administration,  Office  of  the 
Chief  Counsel,  Attn;  Rule  Docket  (AGC- 
200),  Petition  Docket  No. 

,  800  independence 

Avenue,  SW.,  Washington,  D.C.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200),  Room  915G, 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  DC.  20591;  telephone 
(202) 267-3132. 


37638 


Federal  Register  /  Vol.  62,  No.  134  /  Monday,  July  14,  1997  /  Notices 


FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e).  and  (g)  of  §  11.27  of 
Part  1 1  of  the  Federal  Aviation 
Regulations  (14  CFR  Part  11). 

Issued  in  Washington,  D.C,  on  July  8, 
1997 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitioas  For  Exemption 

Dociet  No.  28926 

Petitioner:  United  Parcels  Service. 

Sections  of  the  FAR  Affected:  14  CFK 
121.445(d). 

Description  of  Relief  Sought:  To 
permit  the  petitioner  to  establish  a 
recurrent  training  program  in  lieu  of 
requiring  pilots  to  meet  the  qualification 
requirements  applicable  to  operations 
between  terminals  over  a  route  or  area 
that  requires  a  special  type  of 
navigation. 

Dispositions  of  Petitions 

DocJcef  No.  .-2887  7. 

Petitioner:  Itzhak  Jacoby. 

Sections  of  the  FAR  Affected:  14  CFR 
91.109(a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet 
recent  instrument  experience 
requirements  in  certain  Beechcraft 
airplanes  equipped  with  a  functioning 
throwover  control  wheel  in  place  of 
functioning  dual  controls. 

Grant,  June  19, 1997,  Exemption  No. 
6649. 

DocJcef  No.  18881. 

Petitioner:  Experimental  Aircraft 
Association. 

Sections  of  the  FAR  Affected:  14  CFR 
91.151(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  International 
Aerobatic  Club  (lAC)  and  LAC  member 
participating  in  lAC-sponsored 
competitions  to  begin  a  daytime  flight  in 
an  airplane  under  visual  meteorological 
conditions  with  enough  fuel  to  fly  for  at 
least  20  minutes  after  the  first  point  of 
intended  landing. 

Grant.  June  19,  1997.  Exemption  No. 
5745B. 

DocJtef No.  28920. 

Petitioner:  Colgan  Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
121.359(g). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 


operate  certain  Beechcraft  1900  C 
aircraft  with  oxygen  masks  that  are  not 
equipped  with  an  installed  microphone. 

Grant,  June  19, 1997,  Exemption  No. 
6596B. 

Docket  No.:  28590. 

Petitioner:  Human  Flight.  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
105.43(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Human  Flight 
employees,  representatives,  and 
volunteer  test  jumpers  under  the 
direction  and  control  of  Human  Flight 
to  make  tandem  parachute  jumps  while 
wearing  a  dual-harness,  dual-parachute 
pack  having  at  least  one  main  parachute 
and  one  approved  auxiliary  parachute 
packed.  This  exemption  also  permits  (1) 
a  pilot  in  command  of  an  aircraft  to 
allow  such  persons  to  make  these 
parachute  jumps,  and  (2)  Mr.  Butch 
Wilbam  Holman,  a  13-year-old  minor 
diagnosed  witb  terminal  cystic  fibrosis, 
to  fulfill  his  ultimate  wish  to  skydive. 

Grant.  June  25, 1997,  Exemption  No. 
6650. 

Docket  No.:  27205. 

Petitioner:  Federal  Express 
Corporation. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  part  135 
certificate  holders  that  lease  aircraft 
&om  FedEx  to  operate  those  aircraft 
under  part  135  without  TSO-C112 
(Mode  S)  transponders  installed. 

Grant,  June  30, 1997,  Exemption  No. 
5711D. 

Z>ocitet  No.  28244. 

Petitioner:  Puget  Sound  Seaplanes. 

Sections  of  the  FAR  Affected:  1 4  CFR 
135.203(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
conduct  operations  at  an  altitude  below 
500  feet  over  water  outside  controlled 
airspace. 

Grant,  June  30, 1997,  Exemption  No. 
6157A. 

DocJtet  No.  28918. 

Petitioner:  Cherry-Air,  Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 
operate  certain  aircraft  without  a  TSO- 
C112  (Mode  S)  transponder  installed. 

Grant,  Jime  30, 1997,  Exemption  No. 
6654. 

Dbciet  No.  .-28933. 

Petitioner:  Omniflight  Helicopters, 
Inc. 

Sections  of  the  FAR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  petitioner  to 


operate  without  a  TSO-C112  (Mode  S) 
transponder  installed  on  its  aircraft 
operating  under  the  provisions  of  part 
135. 

Grant,  June  30. 1997,  Exemption  No. 
6653. 

(FR  Doc.  97-18386  Filed  7-11-97;  8:45  am] 

BH.LJNO  COOC  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Notice  97-6] 

Safety  Advisory:  Certified  Ml  101  and 
IIM  102  Steel  Portable  Tanits  With 
Bottom  Outlets  Without  Internal 
Discharge  Vah/es  or  Shear  Sections 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTXM:  Safety  advisory  notice. 

SUMMARY:  This  is  to  notify  owners  and 
users  of  DOT  specification  IM  101  and 
IM  102  portable  tanks  with  filling  or 
discharge  connections  below  the  normal 
liquid  level  that  these  tanks  may  be 
used  for  shipping  hazardous  materials 
only  if  they  have  internal  discharge 
valves  and  shear  sections.  Internal 
discharge  valves  and  shear  sections  are 
safety  devices  required  on  bottom-outlet 
IM  tanks  in  hazardous  material  service 
to  prevent  significant  release  of  lading 
when  damage  is  sustained  at  the  filling/ 
discharge  connection.  Without  those 
safety  features,  damage  to  a  bottom 
outlet  is  far  more  likely  to  result  in  loss 
of  a  tank's  entire  lading. 
FOR  FURThSR  INFORMATKM  CONTACT: 
Douglas  S.  Smith,  telephone,  (202)  366- 
4700,  Office  of  Hazardous  Materials 
Enforcement,  or  Charles  Hochman, 
telephone  (202)  366-4545,  Office  of 
Hazardous  Materials  Technology, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW..  Washington,  DC  20590-0001. 
SUPPLEMENTARY  INFORMATION:  During 
compliance  inspections  in  Southern 
Louisiana,  inspectors  from  the  RSPA's 
Office  of  Hazardous  Materials 
Enforcement  have  observed  portable 
tanks  marked  and  certified  as  meeting 
DOT  specifications  EM  101  and  IM  102 
that  had  bottom  outlets,  but  no  internal 
discharge  valves  or  shear  sections.  Until 
January  1, 1997,  the  Hazardous 
Materials  Regulations  (HMR,  49  CFR 
Parts  171-180)  did  not  specifically 
require  internal  discharge  valves  or 
shear  sections  for  IM  101  or  IM  102 
portable  tanks  with  bottom  outlets.  See 
RSPA's  final  rule  under  Docket  No. 
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HM-181H,  61  FR  50628  (September  26, 
1996),  amending  49  CFR  178.270-12(a) 
effective  January  1, 1997,  and  the 
discussion  in  the  preamble  to  the  final 
rule,  61  FR  50621,  and  the  notice  of 
proposed  rulemaking,  61  FR  33223 
(June  26, 1996). 

The  HMR  provide  that  a  hazardous 
material  may  not  be  loaded  in  an  IM 
portable  tank  with  filling  or  discharge 
connections  located  below  the  normal 
liquid  level  of  the  tank  unless: 

(1)  Each  filling  or  discharge  connection 
located  below  the  normal  liquid  level  of  the 
tank  has  at  least  two  serially-mounted 
closures  consisting  of  an  internal  discharge 
valve  and  a  bolted  blank  flange  or  other 
suitable,  liquid-tight  closure  on  each  filling 
or  discharge  connection;  or 

(2)  When  this  p>aragraph  [173.32c(g)(2)l  is 
specified  for  a  hazardous  material  through  |a 
special  provision  in]  §  171.102(c)(7)  of  (the 
HMR],  each  filling  or  discharge  comiection 
located  below  the  normal  liquid  level  of  the 
tank,  or  compartment  thereof,  has  three 
serially-mounted  closures  consisting  of  an 
internal  discharge  valve  remote  from  the 
valve  itself,  an  external  valve,  and  a  bolted 
blank  flange  or  other  suitable  liquid-tight 
closure  on  the  outlet  side  of  the  external 
valve. 

49CFRl73.32c(g). 

Accordingly,  an  IM  101  or  IM  102 
portable  tank  with  a  bottom  outlet  may 
not  he  filled  with  any  hazardous 
material  if  it  does  not  have  an  internal 
discharge  valve  and  shear  section. 
Because  the  primary  purpose  of 
certifying  any  packaging  to  a  DOT 
specification  or  performance  standard  is 
to  authorize  that  packaging  to  be  used 
for  transporting  a  hazardous  material, 
RSPA  believes  it  is  appropriate  to  fully 
inform  all  owners  and  users  of  IM 
portable  tanks  that  certain  of  these  tanks 
exist  that  may  not  be  filled  with 
hazardous  materials. 

Issued  at  Washington,  DC  on  July  8, 1997. 
Alan  I.  Roberts, 

Associate  Administrator  for  Hazardous 
Materials  Safety. 

(FR  Doc.  97-18385  Filed  7-11-97;  8:45  am] 
aiLUNQ  CODE  4ai»-ao-p 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-470  (Sub-No.  IX)] 

Southeast  Kansas  Railroad 
Company — At>andonment  Exemption — 
in  Montgomery,  Labette  and  Cherokee 
Counties,  KS 

On  June  24,  1997,  Southeast  Kansas 
Railroad  Company  (SEK)  filed  with  the 
Surface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 


U.S.C.  10903  to  abandon  a  line  of 
railroad  extending  from  milepost  421.0 
near  Coffeyville,  KS,  to  milep>ost  387.0 
near  Faulkner,  KS,  a  distance  of  34 
miles  in  Montgomery,  Labette  and 
Cherokee  Counties,  KS.  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 
67336,  67332,  67342,  and  67337. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  SEK's  possession  will 
be  made  available  promptly  to  those 
requesting  it.  The  interest  of  railroad 
employees  will  be  protected  by  the 
conditions  set  forth  in  Oregon  Short 
Line  R.  Co. — Abandonment — Goshen, 
360  I.C.C.  91  (1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  October  10, 
1997. 

Any  offer  of  financial  assistance 
under  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  of  financial 
assistance  must  be  accompanied  by  a 
$900  filing  fee.  See  49  CFR 
1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  August  4,  1997.  Each 
trail  use  request  must  be  accompanied 
bv  a  $150  filing  fee.  See  49  CFR 
1002.2(0(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-470 
(Sub-No.  IX)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  Karl  Morell,  Ball  Janik 
LLP,  1455  F  Street.  N.W.,  Suite  225, 
Washington,  DC  20005. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Pubhc 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1545.  [TDD  for  the 
hearing  impaired  is  available  at  (202) 
0565-1695.) 

An  environmental  assessment  (EA)  (or 
enviroiunental  impact  statement  (EIS),  if 
necessary),  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 


Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandormient  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Decided:  July  9, 1997. 

By  the  Board,  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  Wiiliuns, 
Secretary. 
IFR  Doc.  97-18541  Filed  7-11-97;  8:45  am] 

BILLING  CODE  «nS-0O-P 


DEPARTMENT  OF  THE  TREASURY 

Sut>mlssion  to  0MB  for  Review; 
Comment  Request 

June  30,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue',  NW.,  Washington,  DC  20220. 

Internal  Revenue  Senice  (IRS) 

OMB  Number:  1545-0257. 

Form  Number:  IRS  Forms  8109.  8109- 
B,  and  8109-C. 

Type  of  Review:  Extension. 

Title:  Federal  Tax  Deposit  Coupon 
(8109  and  8109-B);  and  FTD  Address 
Change  (8109-C) 

Description:  Federal  Tax  Deposit 
Coupons  are  used  to  deposit  certain 
types  of  taxes  at  authorized  depositaries. 
Coupons  are  sent  to  the  IRS  Centers  for 
crediting  to  taxpayers'  accounts.  Data  is 
used  by  the  IRS  to  make  the  credit  and 
to  verify  tax  deposits  claimed  on  the 
returns.  The  FTD  Address  Change  is 
used  to  change  the  address  on  the  FTD 
coupons.  All  taxpayers  required  to  make 
deposits  are  affected. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions.  Farms, 
Federal  Government,  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
9,800.700. 

Estimated  Burden  Hours  Per 
Respondent: 

Form  8109 — 2  minutes. 

Form  8109-B — 3  minutes. 

Form  8109-C — 1  minute. 
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Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
2.016,425  hours. 

OMB  Number  1545-1086. 

Form  Number:  IRS  Form  8725. 

Type  of  Review:  Extension. 

Title:  Excise  Tax  on  Greemnail. 

Description:  Form  8275  is  used  by 
persons  who  receive  "greenmail"  to 
compute  and  pay  the  excise  tax  on 
greenmail  imposed  under  section  5881. 
IRS  uses  the  information  to  verify  that 
the  correct  amount  of  tax  has  been 
reported. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  12. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeepers: 

Recordkeeping — 5  hr..  30  min. 
Learning  about  the  law  or  the 
form — 42  min. 

Preparing  and  sending  the  form  to 
the  IRS — 49  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  84  hours. 

OMB  Number:  1545-1091. 

Form  Number:  IRS  Form  8810. 

Type  of  Review:  Extension. 

Title:  Corporate  Passive  Activity  Loss 
and  Credit  Limitations. 

Description:  Under  section  469.  losses 
and  credits  from  passive  activities,  to 
the  extent  they  exceed  passive  income 
(or/in  the  case  of  credits,  the  tax 
attributable  to  net  passive  income),  are 
not  allowed.  Form  8810  is  used  by 
personal  service  corporations  and 
closely  held  corporations  to  figure  the 
passive  activity  loss  and  credits  allowed 
and  the  amount  of  loss  and  credit  to  be 
reported  on  their  tax  return. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Numt>er  of  Respondents/ 
Recordkeepers:  100.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 26  hr.,  19  min. 
Learning  about  the  law  or  the 
form — 5  hr.,  34  min. 

Preparing  and  sending  the  form  to 
theIRS— 6hr.,  14  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3.811,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW..  Washington.  IX  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860.  Office  of  Management 
and  Budget.  Room  10226.  New 


Executive  Office  Building.  Washington, 

DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

!FR  Doc.  97-18331  Filed  7-11-97;  8:45  am] 

MLLMQCOOE  4tll>-01-^ 

DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

July  1. 1997. 

The  Department  of  Treasury  has 
submittedthe  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  Usted 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  {IRS) 

OMB  Number:  1545-0239. 

Form  Number:  IRS  Form  5754. 

Type  of  Review:  Extension. 

Title:  Statement  by  Person(s) 
Receiving  Gambling  Winnings. 

Description:  Section  3402(q){6)  of  the 
Internal  Revenue  Code  (IRC)  requires  a 
statement  by  the  person  receiving 
certain  gambling  winnings  when  that 
person  is  not  the  winner  or  is  one  of  a 
group  of  winners.  It  enables  the  payer  to 
properly  apportion  the  winnings  and 
withheld  tax  on  Form  W-2G.  We  use 
the  information  on  Form  W-2G  to 
ensure  that  recipients  are  properly 
reporting  their  income. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
306,000. 

Estimated  Burden  Hours  Per 
Respondent:  12  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
61,200  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571, 1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 


Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 

IFR  Doc.  97-18332  Filed  7-11-97;  8:45  ami 

BILUNQ  COOC  4O0-01-.P 

DEPARTMENT  OF  THE  TREASURY 

SutMTiission  for  OMB  Review; 
Comment  Request 

July  2,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  rBquirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110. 1425  New  York 
Avenue.  NW.,  Washington.  EX:  20220. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0538. 

Form  Number:  ATF  F  1370.2A. 

Type  of  Review:  Extension. 

Title:  Requisition  for  Revised  ATF  F 
4473  PT  1  and  ATF  F  5300.35. 

Description:  The  form  will  be  used  on 
a  one-time  basis  to  order  two  revised 
forms  from  the  ATF  Distribution  Center. 
The  form  notifies  ATF  of  quantity 
required  by  respondents  and  will 
provide  a  guide  to  high  volume  users  of 
these  particular  forms. 

Respondents:  Biisiness  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
125,000. 

Estimated  Burden  Hours  Per 
Respondent:  2  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
4.167  hours. 

Clearance  Officer:  Robert  N.  Hogarth 
(202)  927-6930,  Bureau  of  Alcohol. 
Tobacco  and  Firearms,  Room  3200.  650 
Massachusetts  Avenue,  N.W.. 
Washington,  DC  2C226. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-18333  Filed  7-11-97;  8:45  am) 
BtLUNG  COOC  4S10-31-P 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

July  7.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy.  Room  2110.  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

U.S.  Customs  Service  (CUS) 

OMB  Number:  1515-0020. 

Form  Number:  CF  7539. 

Type  of  Review:  Extension. 

Title:  Drawback  Covering  Rejected 
and  Same  Condition  Merchandise. 

Description:  This  collection  is  used  by 
an  importer,  filer,  or  any  party  at 
interest  to  establish  the  eligibility  of 
Rejected  and  Same  Condition 
Merchandise,  substitution  of  Same 
Condition  Merchandise  or  Destroyed 
Merchandise  for  return  of  duties  paid. 
This  collection  is  used  by  the  claimant 
to  provide  the  necessary  information  for 
Customs  to  approve  the  drawback  claim. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
2.100. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
22.000  hours. 

OMB  Number:  1515-0053. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Declaration  for  Free  Entry  of 
Unaccompanied  Articles. 

Description:  The  Declaration  for  Free 
Entry  of  Unaccompanied  Articles. 
Customs  Form  3299,  is  prepared  by  the 
individual  or  the  broker  acting  as  agent 
for  the  individual,  or  in  some  cases,  the 
Customs  Officer.  It  serves  as  a 
declaration  for  duty-free  entry  of 
merchandise  under  one  of  the 
applicable  provisions  of  the  tariff 
schedule. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Burden  Hours  Per 
Respondent:  10  minutes. 


Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
25.000  hours. 

OMB  Number:  1515-0101. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Serially  Numbered  Substantial 
Holders  or  Containers  Which  Enter  the 
United  States  Duty  Free. 

Description:  The  marking  is  used  to 
provide  for  duty  free  entry  of  holders  or 
containers  which  were  manufactured  in 
the  United  States  and  exported  and 
returned  without  having  been  advanced 
in  value  or  improved  in  condition  by 
any  process  or  manufacture.  The 
regulations  provide  for  duty-free  entry 
of  holders  or  containers  of  foreign 
manufacture  in  duty  has  been  paid 
before. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours,  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  90 
hours. 

OMB  Number:  1515-0183. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Centralized  Examination 
Station. 

Description:  A  port  director  decides 
when  their  port  needs  one  or  more 
Centralized  Examination  Station  (CES). 
They  announce  this  need  and  soUcits 
applications  to  operate  a  CES.  The 
information  contained  in  the 
application  will  be  used  to  determine 
the  suitabihty  of  the  apphcant's  facility, 
the  fairness  of  his  fee  structure,  his 
knowledge  of  cargo  handling  operations 
and  his  knowledge  of  Customs 
procedures. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
50. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
100  hours. 

Clearance  Officer:  ].  Edgar  Nichols 
(202)  927-1426,  U.S.  Customs  Service, 
Printing  and  Records  Management 
Branch,  Room  6216, 1301  Constitution 
Avenue,  NW,.  Washington,  IX!  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building,  Washington, 

DC  20503. 

Lois  K.  Holland. 

Departmental  Reports  Management  Officer. 

(FR  Doc  97-18334  Filed  7-11-97;  8:45  am) 

BiUJNG  COOE  4«20-02-l> 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

July  7,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  pubhc 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  Usted.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
TreasuTN',  Room  2110,  1425  New  ''ork 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IR^ 

OMB  Number:  1545-0215. 

Form  Number:  IRS  Forms  5712  and 
5712-A. 

Type  of  Review:  Extension. 

Title:  Election  To  Be  Treated  as  a 
Possessions  Corporation  Under  Section 
936  (Form  5712);  and  Election  and 
Verification  of  the  Cost  Sharing  or  Profit 
Split  Method  Under  Section  936(h)(5) 
(Form  5712-A). 

Description:  Domestic  corporations 
may  elect  to  be  treated  as  p>ossessions 
corporations  on  Form  5712.  This 
election  allows  the  corporation  to  take 
a  tax  credit.  Possession  corporations 
may  elect  on  Form  5712-A  to  share 
their  taxable  income  with  their  affihates 
under  section  936(h)(5).  These  forms  are 
used  by  the  IRS  to  ascertain  if 
corporations  are  entitled  to  the  credit 
and  if  they  may  share  their  taxable 
income  with  their  affiliates. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2.600. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping,  4  hrs.,  47  min. 

Learning  about  the  law  or  the  form,  35 
min. 

Preparing  and  sending  the  form  to  the 
IRS,  42  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  16,607  hours. 

OMB  Number:  1545-1099. 

Form  Number:  IRS  Form  8811. 
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Type  of  Review:  Revision. 

Title:  Information  Return  for  Real 
Estate  Mortgage  Investment  Conduits 
(REMICs)  and  Issuers  of  Collateralized 
Debt  Obligations. 

Description:  Form  8811  is  used  to 
collect  the  name,  address,  and  phone 
number  of  a  representative  of  a  REMIC 
who  can  provide  brokers  with  the 
correct  income  amounts  that  the 
broker's  clients  must  report  on  their 
income  tax  returns.  It  is  estimated  that 
there  are  some  1 ,000  REMICs  currently 
in  existence. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Responden  t/Recordkeeper: 

Recordkeeping,  3  hrs.,  35  min. 

Learning  about  the  law  or  the  form,  30 
min. 

Preparing,  copying,  assembling,  and 
sending  the  form  to  the  IRS,  35  min. 

Frequency  of  Response:  Other 
(Taxpayer  must  only  file  once  for  each 
obligation  issued.) 

Estimated  Total  Reporting/ 
Recordkeepmg  Burden:  4,670  hoiu^. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869.  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW.,  Washington.  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
!FR  Doc.  97-18335  Filed  7-11-97;  8:45  am) 

BtLUNG  COOe  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

July  7.  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW.. 
Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  iVumber:  1545-0771. 


Regulation  Project  Number:  EE-63-88 
Final  and  Temporary;  IA-140-86 
Temporary;  and  REG-209785-95  NPRM 
and  Temporary. 

Type  of  Review:  Extension. 

Title:  Taxation  of  Fringe  Benefits  and 
Exclusions  From  Gross  Income  for 
Certain  Fringe  Benefits  (EE-63-88); 
Fringe  Benefits;  Listed  Property  (IA- 
140-86);  and  Substantiation  of  Business 
Expenses  for  Travel,  Entertainment, 
Gifts  and  Listed  Property  (REG-209785- 
95). 

Description:  EE-63-88:  This 
regulation  provides  guidance  on  the  tax 
treatment  of  taxable  and  nontaxable 
fringe  benefits  and  general  and  specific 
rules  for  the  valuation  of  taxable  fringe 
benefits  in  accordance  with  Code 
sections  61  and  132.  The  regulation  also 
provides  guidance  on  exclusions  from 
gross  income  for  certain  fringe  benefits. 

IA-140-86:  This  regulation  provides 
guidance  relating  to  the  requirement 
that  any  deduction  or  credit  with 
respect  to  business  travel, 
entertainment,  and  gift  expenses  be 
substantiated  with  adequate  records  in 
accordance  with  Code  section  274(d). 
The  regulation  also  provides  guidance 
on  the  taxation  of  fringe  benefits  and 
clarifies  the  types  of  records  that  are 
generally  necessary  to  substantiate  any 
deduction  or  credit  for  listed  property. 

REG-209785-95:  This  regulation 
provides  that  taxpayers  who  deduct,  or 
reimburse  employees  for,  business 
expenses  for  tiBvel,  entertainment,  gifts, 
or  listed  property  are  required  to 
maintain  certain  records,  including 
receipts,  for  expenses  of  $75  or  more. 
The  regulation  amends  existing 
regulations  by  raising  the  receipt 
threshold  from  $25  to  $75. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  household,  Not- 
for-profit  institutions.  Farms,  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  28,582,150. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hr.,  18 
min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  37,922,688 
hours. 

OMB  Number:  1545-1350. 

Form  Number:  IRS  Form  9465. 

Type  of  Review:  Extension. 

Title:  Installment  Agreement  Request. 

Description:  This  form  is  used  by  the 
public  to  provide  identifying  account 
information  and  financial  ability  to 
enter  into  an  installment  agreement.  The 
form  is  used  by  IRS  to  establish  a 
payment  plan  for  taxes  owed  to  the 


Federal  Government,  if  appropriate,  and 
to  inform  taxpayers  about  the 
application  fee. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
2,500.000. 

Estimated  Burden  Hours  Per 
Respondent:  47  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,125,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  97-18336  Filed  7-11-97;  8:45  am) 

BILUNG  COOE  4S3(M)1-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  97-59] 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 

ACTION:  Broker  license  revocation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641,  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1641),  and  Parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74).  canceled  the  following 
Customs  broker  license  without 
prejudice. 


Port 

Individual 

License 
No. 

New  York  .... 

Harry  0.  Eckert  ... 

1584 

New  York  .... 

Vincent  Gurge  

2331 

New  York  .... 

Waller  Duncan  .... 

4319 

New  York  .... 

Irving  G.  Fned- 
man. 

0002A 

New  York  .... 

Lester  L 
Meinstein. 

1791 

New  York  .... 

Vito  Pipitone 

3421 

New  York  .... 

FNS  Corporation 

3181 

Houston 

Sam  Martinez 

6282 

Dated:  July  3,  1997. 
Philip  Metzger, 

Director,  Trade  Compliance. 

[FR  Doc.  97-18423  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  4S20-02-P 
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DEPARTMENT  OF  THE  TREASURY 

Customs  Service 
[T.D.  97-60) 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641.  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1641),  and  Parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74),  canceled  the  following 
Customs  broker  licenses  without 
prejudice. 


Port 

Individual 

License 
No. 

New  York 

Bruno  J.  Trocciola  ... 

3087 

New  York 

Wolf  D.  Barth  

4681 

New  York 

William  Arthur  Mar- 
shall. 

3924 

New  York 

Deborah  J.  Scheder 

9545 

New  York 

Naomi  Meyer  (Skin- 
ner). 

4801 

New  York 

Raymond  Tarnok 

13062 

New  York 

Bernard  Levine  

2459 

Dated:  )uly  3,  1997. 
Philip  Metzger, 
Director.  Trade  Compliance. 
[FR  Doc.  97-18424  Filed  7-11-97;  8:45  am] 

BILUNG  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  97-62] 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury.  • 

ACTION:  Broker  license  revocation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 


to  Section  641,  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1641).  and  Parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74),  canceled  the  following 
Customs  broker  license  without 
prejudice. 


Port 


Individual 


Port 

■ 
Individual 

License 
No. 

Seattle 

William  D.  White 

1875 

Seattle 

A.B.  International 
Freight  Services, 

Inc. 

13609 

Seattle  .... 

C.F.T.  Omni,  Inc 

12129 

Seattle 

Marvin  L.  Nelson 

11829 

Seattle 

Company. 
Clarence  J.  Switt  

3532 

Dated:  July  3,  1997. 
Philip  Metzger, 
Director  Trade  Compliance. 
|FR  Doc  97-18421  Filed  7-11-97;  8:45  am] 

BtLUNG  CODE  482<M)2-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  97-61] 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service. 
Department  of  the  Treasury. 

ACTION:  Broker  license  revocation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641 ,  Tariff  Act  of  1930,  as 
amended,  (19  U.S.C.  1641).  and  Parts 
111.52  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.52 
and  111.74),  the  following  Customs 
broker  licenses  are  canceled  with 
prejudice. 


Port 

Individual 

License 
No. 

New  York 

A.I.F.S..  Inc 

6302 

License 
No. 


Los  Ange- 
les. 


John  V.  UrtMno 


6884 


Dated:  July  3, 1997. 
Philip  Metzger, 

Director.  Trade  Compliance. 

(FR  Doc  97-18422  Filed  7-11-97;  8:45  am) 

BtLUNG  COOE  482(M>2-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

[T.D.  97-63] 

Revocation  of  Customs  Broker  License 

AGENCY:  U.S.  Customs  Service, 
Department  of  the  Treasury. 
ACTION:  Broker  license  revocation. 

SUMMARY:  Notice  is  hereby  given  that 
the  Commissioner  of  Customs,  pursuant 
to  Section  641,  Tariff  Act  of  1930.  as 
amended,  (19  U.S.C.  1641),  and  Parts 
111.51  and  111.74  of  the  Customs 
Regulations,  as  amended  (19  CFR  111.51 
and  111.74),  canceled  the  following 
Customs  broker  licenses  without 
prejudice. 


Port 

Individual 

License 
No. 

New  York 

Vincent  DiPilato  

5407 

New  York 

John  M   Poole  

8050 

New  York 

DomintcK  Maccone  . 

3471 

New  York 

Edward  Michael 
Keane. 

2662 

New  York 

Vincent  V. 
Czajkowskl. 

2983 

New  York 

Helmut  Klestadt 

3128 

New  York 

PS  Clearance  Co., 

Inc. 

7811 

Dated:  July  3,  1997. 
Philip  Metzger, 
Director,  Trade  Compliance. 
[FR  Doc  97-18420  Filed  7-11-97;  8:45  am] 
BILUNG  COOE  4<20-02-l> 
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DEPARTMENT  OF  EDUCATION 

National  tnstttuta  on  Disability  and 
Rahabliitation  Rasaarch 

Final  Funding  Priority  forFiscal  Years 
1997-1998  for  a  Rahabliitation 
Raaaarch  and  Training  Cantar 

AGENCY:  Department  of  Education. 

ACTION:  Notice  of  a  Final  Funding 
Priority  for  Fiscal  Years  1997-1998  for 
a  ReliabilitatioD  Research  and  Training 
Center. 

SUMMARY:  The  Secretary  announces  a 
final  funding  priority  for  the 
Rehabilitation  Research  and  Training 
Center  (RRTC)  Program  under  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  for 
fiscal  years  1997-1998.  The  Secretary 
takes  this  action  to  focus  research 
attention  on  an  area  of  national  need  to 
improve  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities,  and  to  assist  in  the 
solutions  to  problems  encountered  by 
individuals  with  disabilities  in  their 
daily  activities. 

EFFECTIVE  DATE:  This  priority  takes  effect 
on  August  13, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Esquith.  Telephone:  (202)  205- 
8801,  Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-2742.  Internet: 
David Esquith@ed.gov 

SUPPLEMENTARY  INFORMATION:  This 
notice  contains  a  final  priority  to 
establish  an  RRTC  for  research  related  to 
medical  rehabilitation  services  and 
outcomes.  This  final  priority  supports 
the  National  Education  Goal  that  calls 
for  all  Americans  to  possess  the 
knowledge  and  skills  necessary  to 
compete  in  a  global  economy  and 
exercise  the  rights  and  responsibilities 
of  citizenship. 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

On  April  21,  1997,  the  Secretary 
published  a  notice  of  proposed  priority 
in  the  Federal  Register  (62  FR  19437- 
19438).  The  Department  of  Education 
received  22  letters  commenting  on  the 
notice  of  proposed  priority  by  the 
deadline  dale.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  statutory  authority — are  not 
addressed. 


Rehabilitation  Research  and  Training 
Centers 

Priority:  Medical  Rehabilitation  Services 
and  Outcomes 

Comment:  Three  commenters 
supported  maintaining  the  priority's 
conceptual  framework  of  addressing  the 
topics  of  medical  rehabilitative  service 
delivery  and  functional  assessment  and 
outcome  measurement  in  one  RRTC. 
Twelve  commenters  suggested  that 
NIDRR  fund  two  centers  instead  of  one. 
The  commenters  who  supp>orted 
establishing  two  centers  indicated  that 
one  center  would  not  be  able  to  organize 
sufficient  expertise  to  address  all  the 
priority's  purposes  adequately  and  that 
the  unique  aspects  of  the  two  topics 
require  separate  research  activities. 

Discussion:  The  subject  of  the  priority 
is  improving  medical  rehabilitation 
services  delivery  and  outcomes. 
Appropriate  use  of  valid  functional 
assessment  measures  is  one  important 
element  toward  improving  services  as 
well  as  justifying  the  availability, 
utilization,  and  financing  of  those 
services.  This  is  a  dynamic  field  and 
linking  the  assessment  of  functional 
outcomes  with  the  medical 
rehabilitation  services  in  which  they 
will  be  used,  while  presenting  many 
challenges  to  the  RRTC,  reflects  the 
challenges  that  are  occurring  in  the  field 
of  medical  rehabilitation  services. 

RRTCs  conduct  coordinated  and 
advanced  programs  of  research  targeted 
toward  the  production  of  new 
knowledge  to  improve  both 
rehabilitation  methodology  and 
services.  In  this  priority,  improved 
measurement  of  outcomes  is  a  vital  area 
of  need  for  methodological  research. 
There  is  a  need  for  improved  use  of 
outcome  measures  to  assess  medical 
rehabilitation  services.  The  RRTC  will 
need  to  assemble  and  coordinate  the 
work  of  experts  from  diverse  fields. 
While  this  is  a  demanding  undertaking, 
it  is  feasible  and  necessary  in  order  to 
fulfill  the  purposes  of  the  RRTC.  NIDRR 
emphasizes  the  importance  of  involving 
a  range  of  disciplines  and  collaborative 
efforts  in  centers  of  excellence. 

In  regard  to  whether  the  unique 
aspects  of  the  two  topics  require 
separate  RRTCs,  applicants  have  the 
discretion  to  propose  specific  research 
and  training  activities  that  will  define 
the  parameters  of  the  RRTC.  The 
priority  and  application  evaluation 
process  are  designed  to  provide 
applicants  with  the  freedom  to  address 
unique  aspects  of  one  or  more  issues.  It 
is  not  necessary  to  establish  two  RRTCs 
in  order  to  fulfill  the  purposes  of  the 
priority. 

Changes:  None. 


Comment:  The  third  purpose  should 
focus  on  the  development  and 
validation  of  methods  to  evaluate  the 
cost  effectiveness  and  impact  on 
functional  performance  of  s]>eclfic 
rehabilitation  interventions  in  diverse 
settings  and  populations.  The  database 
elements  and  standards  tasks  that  make- 
up part  of  the  third  purpose  are 
independent  of  the  development  of 
measures. 

Discussion:  The  RRTC  is  intended  to 
improve  rehabifitation  services  and 
service  delivery,  applying  measures  of 
functional  outcomes  as  a  key  strategy  in 
this  endeavor.  Uniform  database 
elements  and  standards  are 
prerequisites  to  implementing  any 
system  of  functional  outcome  measures 
in  service  delivery  systems. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  methods  are  needed  that  will 
provide  consumer  perspectives  on 
functional  abilities  and  outcomes  as 
well  as  the  effectiveness  of 
interventions.  The  commenter  also 
indicated  that  methods  are  also  needed 
to  support  the  consumer  in  decision 
making  about  interventions  including 
choices  about  appropriate  rehabihtation 
settings  and  timing  of  service  dehvery, 
accommodations  in  the  physical 
environment,  and  caregiver  assistance 
options.  A  second  commenter  suggested 
that  the  priority  should  connect 
measures  of  specific  disabilities  or 
performances  with  the  person's  own 
values  and  perceptions. 

Discussion:  All  RRTCs  are  required  to 
involve  individuals  with  disabilities 
and,  if  appropriate,  their  family 
members,  as  well  as  rehabihtation 
service  providers,  in  planning  and 
Implementing  the  research  and  training 
programs,  in  interpreting  and 
disseminating  the  research  findings,  and 
in  evaluating  the  Center.  This 
requirement  is  sufficient  to  ensiue  that 
the  RRTC  addresses  consumer 
perspectives  on  functional  abilities  and 
outcomes,  the  effectiveness  of 
interventions,  decision  making  about 
interventions,  and  the  connection 
between  measures  of  specific 
disabilities  or  performances  with  the 
person's  own  values  and  perceptions. 

Changes:  None. 

Comment:  The  sixth  purpose  should 
be  deleted  from  the  priority  because  it 
is  substantially  different  than  the 
priority's  main  emphasis. 

Discussion:  The  emphasis  of  the  sixth 
purpose  relates  to  medical  rehabilitation 
services  system  appUcations.  The  sixth 
purpose  is  necessary  because  it  connects 
the  RRTCs  work  on  functional  outcome 
measures  to  applied  service  settings. 
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Changes:  None. 

Comment:  The  RRTC  should  establish 
a  health  policy  research  fellowship 
program  targeted  to  people  with 
disabilities  seeking  to  become  proficient 
in  health  policy  research  at  either  the 
masters  or  doctoral  level  within  the 
context  of  a  university-based  degree- 
granting  program. 

Discussion:  The  priority  does  not 
provide  the  RRTC  with  the  authority  to 
estabUsh  a  research  fellowship  program 
on  the  general  subject  of  heal^  policy 
research.  An  applicant  could  propose  to 
establish  a  resean±  fellowship  program 
related  directly  to  medical  rehabilitation 
services  and  outcomes.  The  peer  review 
process  will  evaluate  the  merit  of  the 
proposal. 

Changes:  None. 

Comment:  Many  commenters 
suggested  numerous  specific  activities 
for  the  RRTC  to  carry  out.  These 
suggestions  include,  but  are  not  limited 
to,  developing  a  theoretical  or 
conceptual  model  of  the  disablement 
process,  establishing  an 
interdisciplinary  panel  of  experts  to 
review  and  author  a  series  of  papers 
summarizing  the  state  of  science  in  their 
area  of  expertise  and  disseminate  the 
papers,  studying  and  emphasizing  the 
relationship  between  treatment  process 
to  patient  outcomes,  and  creating  a 
common  metric  scale  or  platform  for  all 
functional  disabilities. 

Discussion:  AppUcants  have  the 
discretion  to  propose  the  specific 
activities  that  the  RRTC  will  undertake 
in  order  to  fulfill  the  purposes  of  the 
RRTC  as  set  forth  in  the  priority. 
Providing  this  degree  of  discretion  to 
applicants  is  an  acknowledgement  of 
the  wide  range  of  approaches  that 
applicants  could  take.  The  peer  review 
process  will  determine  the  merits  of  the 
suggested  activities. 

Changes:  None.      >* 

Comment:  The  govenmient  should 
insist  that  any  instruments  that  are 
developed  through  grant  funds  are 
placed  in  the  pubhc  domain. 

Discussion:  According  to  the 
Education  Department  General 
Administrative  Regulations,  the  Federal 
government  has  the  right  to  obtain, 
reproduce,  publish,  or  otherwise  use 
data  first  produced  under  sm  award,  and 
authorize  others  to  receive,  reproduce, 
publish,  or  otherwise  use  these  data  for 
Federal  purposes.  NIDRR  is  planning  to 
convene  a  public  meeting  to  inform  its 
decision  making  on  this  important  issue 
as  it  relates  to  this  and  other  grants. 

Changes:  None. 

Comment:  The  terms  "rehabilitation 
centers"  and  "community-based" 
appear  in  the  background  statement,  but 


are  not  defined.  It  would  be  helpful  if 
they  were  defined. 

Discussion:  These  terms,  and  many 
others  that  appear  in  the  priority,  are 
not  defined  in  order  to  provide 
applicants  with  the  option  of  proposing 
their  own  definitions  if  they  consider  it 
necessary.  The  peer  review  process  will 
determine  the  merits  of  any  proposed 
definition. 

Changes:  None. 

Comment:  This  Center,  and  others, 
should  publish  their  research  findings 
in  refereed  journals. 

Discussion:  The  quahty  of  an 
applicant's  propo^d  dissemination 
activities  are  evaluated  in  the  peer 
review  process  using  applicable 
selection  criteria.  No  further 
requirements  are  necessary. 

Changes:  None 

Comment:  The  reference  to 
telemedlcine  and  multimedia 
technology  is  overly  prescriptive  and 
should  be  deleted  from  the  first 
purpose. 

Discussion:  Community-based 
rehabihtation  settings  that  use 
telemedlcine  and  multimedia 
technology  are  increasingly  common.  If 
the  RRTC  did  not  include  these  settings 
in  their  research,  the  applicability  of  the 
research  that  it  carries  out  under  the 
first  purpose  would  be  significantly 
restricted. 

Changes:  None. 

Comment:  The  second  purpose 
shoulrf  be  revised  to  require  the  RRTC 
to  develop  and  vahdate  measures  of 
social  and  physical  enviroimients,  and 
evaluate  the  ways  in  which  social  and 
physical  environments  limit  or  enhance 
the  community  participation  of  medical 
rehabihtation  service  recipients. 

Discussion:  The  essential  difference 
between  the  commenter's  suggestion 
and  the  second  purpose  as  set  forth  in 
the  priority  is  that  the  commenter's 
suggestion  focuses  on  the  "community 
participation"  of  medical  rehabilitation 
service  recipients.  An  applicant  could 
propose  to  emphasize  commimity 
participation  under  the  second  purpose, 
and  the  peer  review  process  will 
evaluate  the  merits  of  the  emphasis. 

Changes:  None. 

Comment:  The  third  purpose  should 
be  revised  to  address  evaluation 
activities  rather  than  the  development  of 
the  database  elements  and  the  fourth 
purpose  should  be  revised  to  address 
how  accrediting  bodies  can  serve  to 
enhance  routine  measurement. 

Discussion:  Apphcants  have  the 
discretion  to  propose  to  emphasize 
sundry  aspects  of  a  purprose.  An 
applicemt  could  propose  to  emphasize 
the  evaluation  components  of  the  third 


purpose  and  propose  to  address  how 
accrediting  bodies  can  serve  to  enhance 
routine  measurement  under  the  fourth 
purpose.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposals. 

Changes:  None. 

Comment:  Four  commenters  stated 
that  the  required  purposes  imder  the 
priority  did  not  address  sufficiendy  the 
problems  discussed  in  the  background 
statement  related  to  changes  in  the 
organization  and  delivery  of  medical 
rehabilitation  services.  For  example,  one 
commenter  suggested  that  the  RRTC 
should  docimient  trends  in  the 
consolidation  of  medical  rehabihtation 
services  and  evaluate  the  impact  of 
those  trends. 

Discussion:  NIDRR  assumed  that  these 
organization  and  service  dehvery  issues 
would  be  addressed  by  apphcants  under 
existing  requirements  in  the  priority. 
NIDRR  agrees  with  the  commenters  that 
the  priority  as  written  does  not  ensure 
that  the  RRTC  will  address  these 
important  topics. 

Changes:  A  new  purpose  has  been 
added  to  the  priority  that  focuses  on 
issues  of  the  organization,  financing, 
and  delivery  of  services,  the  impact  of 
managed  care  on  the  deUvery  of  medical 
rehabilitation  services,  consumer  access 
to  services,  and  the  capacity  of  the  field 
of  medical  rehabilitation. 

Comment:  Two  commenters  suggested 
that  the  priority  should  identify  the 
most  important  gaps  in  current  outcome 
measurement  systems  and  the  need  for 
better  measures  or  methods  of 
estimation  of  severity  and  case  mix. 

Discussion:  Under  the  first  and 
second  purposes.  resf)ectiveh , 
applicants  could  propose  to  identify  and 
address  the  most  important  gaps  in 
cturent  outcome  measurement  systems 
and  develop  better  measures  or  methods 
of  estimation  of  severity  and  case  mix. 
The  peer  review  process  vdll  evaluate 
the  merit  of  the  activities. 

Changes:  None. 

Comment:  It  is  not  necessary  to 
conduct  pilot  projects  in  purpose  four  in 
order  to  fulfill  the  purpose's  purpose. 
The  RRTC  should  conduct  research  on 
obstacles  to  the  use  of  vahdated 
functional  outcome  measures  and 
identify  strategies  to  overcome  these 
obstacles  and  enhance  valid  use  of  these 
measures. 

Discussion:  The  commenter  is  correct 
that  pilot  projects  are  not  the  only 
means  that  could  be  used  to  identify 
and  evaluate  strategies  to  evaluate 
obstacles  in  the  use  of  validated 
functional  outcome  measures. 
Applicants  should  be  given  the 
discretion  to  propose  means  to  evaluate 
the  strategies  developed  to  identify 
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obstacles  in  the  use  of  validated 
functional  outcome  measures. 

Changes:  The  requirement  to  conduct 
pilot  projects  has  been  eliminated  from 
the  fourth  purpose. 

Comment:  Instead  of  emphasizing  the 
development  of  strategies  for 
determining  the  long-term  results  of 
rehabilitation,  the  fifth  purpose  should 
identify  factors  that  affect  whether  the 
results  of  medical  rehabilitation  are 
sustained  in  the  community  over  the 
long  term,  identify  linkages  between 
short  and  long-term  outcomes  and 
methods  of  improving  and  sustaining 
rehabihtation  outcomes  in  the  long 
term. 

Discussion:  There  a  large  number  of 
social,  economic,  and  physical  factors 
that  could  affect  whether  the  results  of 
medical  rehabilitation  are  sustained  in 
the  community  over  the  long  term.  The 
resources  that  would  be  necessary  to 
properly  carry  out  the  commenter's 
suggestion  are  beyond  those  that  will  be 
provided  to  the  RRTC  without 
significantly  Umiting  its  capacity  to 
carry  out  the  RRTC's  other  purposes.  An 
applicant  coxild  propose  to  identify 
linkages  between  short  and  long-term 
outcomes  and  methods  of  improving 
and  sustaining  rehabilitation  outcomes 
in  the  long  term.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 

Comment:  The  RRTC  should  hold  a 
third  conference  on  the  cost-benefit  and 
cost-effectiveness  of  medical  and 
vocational  rehabilitation. 

Discussion:  The  priority  requires  the 
RRTC  to  support  two  national 
conferences.  An  appUcant  could 
propose  to  support  additional 
conferences,  and  the  peer  review 
process  will  evaluate  the  merits  of  the 
proposal. 

Changes:  None. 

Comment:  NIDRR  should  expand  the  • 
RRTC  to  address  the  rehabihtation 
needs  of  individuals  who  cu%  disabled 
by  land  mines. 

Discussion:  The  rehabilitation  needs 
of  individuals  who  are  disabled  by  land 
mines  is  outside  the  scope  of  the 
priority.  In  developing  future  priorities, 
NIDRR  will  consider  the  rehabilitation 
needs  of  individuals  who  have  been 
disabled  by  land  mines. 

Changes:  None. 

Rehabilitation  Research  and  Training 
Centers 

Authority  for  the  RRTC  program  of 
NIDRR  is  contained  in  section  204(b)(2) 
of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  760-762).  Under 
this  program  the  Secretary  makes 


awards  to  public  and  private 
organizations,  including  institutions  of 
higher  education  and  Indian  tribes  or 
tribal  organizations  for  coordinated 
research  and  training  activities.  These 
entities  must  be  of  sufficient  size,  scope, 
and  quality  to  effectively  carry  out  the 
activities  of  the  Center  in  an  efficient 
manner  consistent  with  appropriate 
State  and  Federal  laws.  They  must 
demonstrate  the  ability  to  carry  out  the 
training  activities  either  directly  or 
through  another  entity  that  can  provide 
that  training. 

The  Secretary  may  make  awards  for 
up  to  60  months  through  grants  or 
cooperative  agre«ment^The  purpose  of 
the  awards  is  for  planning  and 
conducting  research,  training, 
demonstrations,  and  related  activities 
leading  to  the  development  of  methods, 
procedures,  and  devices  that  will 
benefit  individuals  with  disabilities, 
especially  those  with  the  most  severe 
disabilities. 

Under  the  regulations  for  this  program 
(see  34  CFR  352.32)  the  Secretary  may 
establish  research  priorities  by  reserving 
funds  to  support  particular  research 
activities. 

Description  of  the  Rehabilitation 
Research  and  Training  Center  Program 

RRTCs  are  operated  in  collaboration 
with  institutions  of  higher  education  or 
providers  of  rehabilitation  services  or 
other  appropriate  services.  RRTCs  serve 
as  centers  of  national  excellence  and 
national  or  regional  resources  for    * 
providers  and  individuals  with 
disabilities  and  the  parents,  family 
members,  guardians,  advocates  or 
authorized  representatives  of  the 
individuals. 

RRTCs  conduct  coordinated  and 
advanced  programs  of  research  in 
rehabihtation  targeted  toward  the 
production  of  new  knowledgeio 
improve  rehabilitation  methodology  and 
service  delivery  systems,  to  alleviate  or 
stabilize  disabling  conditions,  and  to 
promote  maximum  social  and  economic 
independence  of  individuals  with 
disabihties. 

RRTCs  provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  assist  individuals  to  more 
effectively  provide  rehabilitation 
services.  They  also  provide  training 
including  graduate,  pre-service.  and  in- 
service  training,  for  rehabilitation 
research  personnel  and  other 
rehabilitation  personnel. 

RRTCs  serve  as  informational  and 
technical  assistance  resources  to 
providers,  individuals  with  disabilities, 
and  the  parents,  family  members, 
guardians,  advocates,  or  authorized 
representatives  of  these  individuals 


through  conferences,  workshops,  pubUc 
education  programs,  in-service  training 
pro-ams  and  similar  activities. 

mORR  encourages  all  Centers  to 
involve  individuals  with  disabilities 
and  minorities  as  recipients  in  research 
training,  as  well  as  clinical  training. 

AppQcants  have  considerable  latitude 
in  proposing  the  specific  research  and 
related  projects  they  will  undertake  to 
achieve  the  designated  outcomes; 
however,  the  regulatory  selection 
criteria  for  the  program  (34  CFR  352.31) 
state  that  the  Secretary  reviews  the 
extent  to  which  applicants  justify  their 
choice  of  research  projects  in  terms  of 
the  relevance  to  the  priority  and  to  the 
needs  of  individuals  with  disabihties. 
The  Secretary  also  reviews  the  extent  to 
which  applicants  present  a  scientific 
methodology  that  includes  reasonable 
hypotheses,  methods  of  data  collection 
and  analysis,  and  a  means  to  evaluate 
the  extent  to  which  project  objectives 
have  been  achieved. 

The  Department  is  particularly 
interested  in  ensining  that  the 
expenditure  of  pubUc  funds  is  justified 
by  the  execution  of  intended  activities 
and  the  advancement  of  knowledge  and, 
thus,  has  built  this  accountabiUty  into 
the  selection  criteria.  Not  later  than 
three  years  after  the  establishment  of 
any  RRTC,  NIDRR  will  conduct  one  or 
more  reviews  of  the  activities  and 
achievements  of  the  Center.  In 
accordance  with  the  provisions  of  34 
CFR  75.253(a),  continued  funding 
depends  at  all  times  on  satisfactory 
performance  and  accomplishment. 

General:  The  following  requirements 
will  apply  to  these  RRTCs  pursuant  to 
the  priorities  unless  noted  otherwise: 

Each  RRTC  must  conduct  an 
integrated  program  of  research  to 
develop  solutions  to  problems 
confronted  by  individuals  with 
disabilities. 

Each  RRTC  must  Conduct  a 
coordinated  and  advanced  progiam  of 
training  in  rehabilitation  research, 
including  training  in  research 
methodology  and  applied  research 
experience,  that  will  contribute  to  the 
number  of  quahfied  researchers  working 
in  the  area  of  rehabilitation  research. 

Each  RRTC  must  disseminate  and 
encourage  the  use  of  new  rehabilitation 
knowledge.  They  must  publish  all 
materials  for  dissemination  or  training 
in  alternate  formats  to  make  them 
accessible  to  individuals  with  a  range  of 
disabling  conditions. 

Each  RRTC  must  involve  individuals 
with  disabilities  and,  if  appropriate, 
their  family  members,  as  well  as 
rehabilitation  service  providers,  in 
planning  and  implementing  the  research 
and  training  programs,  in  interpreting 
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and  disseminating  the  research  findings, 
and  in  evaluating  the  Center. 

Priorities:  Under  34  CFR  75.105(c)(3), 
the  Secretary  gives  an  absolute 
preference  to  appUcations  that  meet  one 
of  the  following  priorities.  The  Secretary 
will  fund  imder  these  competitions  only 
appUcations  that  meets  this  absolute 
priority: 

Priority:  Medical  Rehabilitation  Services 
and  Outcomes 

Background 

Medical  rehabilitation  services  are 
provided  to  individuals  with  disabilities 
to  restore  maximum  function  and 
independence.  Traditionally,  these 
services  were  provided  by  physicians, 
nurses,  and  allied  health  professionals 
in  hospitals  and  rehabilitation  centers. 
Medical  rehabilitation  service 
consumers  comprise  a  wide  range  of 
dia^ostic  groups  including  individuals 
with  stroke,  orthopedic  conditions, 
brain  injury,  spinal  injury,  and 
neurologic  conditions.  The  need  for 
medical  rehabihtation  services  for 
persons  with  disabihties  is  expected  to 
continue  to  grow  in  the  coming  decades 
because  of  increased  chances  of  siu^ival 
after  trauma,  disease,  or  birth  anomaly, 
increased  prevalence  of  disabihty 
related  to  the  general  aging  of  the 
population,  and  the  increased  incidence 
of  individuals  with  disabihties 
acquiring  secondary  disabihties  or 
chronic  conditions  as  a  result  of 
increased  longevity.  Despite  large 
growth  projections,  the  impact  of  the 
projected  increase  in  need  for  medical 
rehabihtation  has  not  been  extensively 
investigated  in  relation  to  long-term 
costs  and  outcomes. 

Changes  in  the  organization  and 
deUvery  of  health  services  issues  are 
having  a  significant  impact  on  the 
delivery  and  outcomes  of 
comprehensive  medical  rehabihtation 
services.  Recent  trends,  such  as 
decreased  length  of  stay  associated  with 
the  high  costs  of  inpatient  care,  have 
contributed  to  the  growth  of 
rehabilitation  programs  in  sub-acute 
facihties.  such  as  skilled  nursing  homes, 
and  increased  use  of  outpatient  and 
home  health  care.  Many  rehabihtation 
hospitals,  as  well  as  medical 
rehabihtation  programs  within 
hospitals,  have  been  influenced 
significantly  by  program  consohdations. 
changes  in  ownership,  third-party 
reimbursement  provisions,  and  related 
factors  that  have  decreased  the  number 
of  beds  and  the  average  length  of  patient 
stay.  At  the  same  time,  demand  is 
increasing  for  sub-acute  rehabihtation 
and  general  outpatient  physical 
medicine  ("Adapting  to  a  Managed  Care 


World:  The  Challenge  for  Physical 
Medicine  and  Rehabihtation,"  Lewdn- 
VHI  Workforce  Study,  American 
Academy  of  Physical  Medicine  and 
Rehabihtation,  1995). 

The  effectiveness  of  the  treatments 
and  therapeutic  interventions  that  are 
generally  used  in  clinical  practice  are, 
for  the  most  part,  not  evaluated  in  terms 
of  their  impact  on  long-term  functional 
outcomes  or  their  cost.  The  cost- 
effectiveness  and  impact  of  alternative 
rehabilitative  strategies  should  be 
evaluated  rigorously  in  order  to  obtain 
information  that  will  contribute  to  cost- 
effective,  rational,  and  fair  decisions 
regarding  the  provision  of  treatment  and 
services.  Medical  rehabihtation  services 
need  an  enhanced  vahdated  outcome 
measurement  system  to  inform 
decisions  in  management  issues  facing 
health  care  consigners,  providers,  and 
insurers.  Increasingly,  payers  are 
seeking  to  base  decisions  of  whether  to 
provide  coverage  for  selected  services  or 
interventions  on  the  basis  of  proven 
efficacy  or  cost-effectiveness  as 
determined  by  rigorous  scientific 
evidence  such  as  that  gained  through 
randomized  controlled  trials. 

Functional  Assessments  (FAs)  can  be 
used  to  evaluate  an  individual's  abiUty 
to  carry  out  activities  of  daily  hving  and 
instrumental  activities  of  daily  hving 
such  as  eating,  bathing,  moving  from 
place  to  place,  dressing,  doing 
household  chores  or  other  necessary 
business,  and  taking  care  of  personal 
hygiene.  Data  from  FAs  also  are  used  to 
predict  post-rehabihtation  functioning, 
and  to  evaluate  rehabihtation  services. 
Improving  rehabihtation  practices  and 
outcomes  requires  an  abihty  to  assess 
the  status  and  changes  in  function  in 
many  areas.  Multiple  measiues  of 
function  and  activities  of  daily  hving 
are  needed  in  all  rehabihtation  settings, 
including  in  the  home  and  community. 
The  increased  use  of  telemedicine  and 
multimedia  technology  is  rapidly 
changing  the  manner  in  which 
functional  assessment  measures  are 
generated  and  shared  among  members 
of  the  rehabilitation  team.  Functional 
outcome  measures  are  of  increasing 
importance  in  medical  economics, 
benefits  planning,  managed  care,  and 
program  evaluation  (Ikegami,  N.. 
"Fimctional  Assessment  and  Its  Place  in 
Health  Care,"  New  England  Journal  of 
Medicine.  Vol.  332,  pgs.  598-599,  1995). 

There  is  a  need  to  collect  and  analyze 
data  to  determine  the  organization  and 
dehvery  of  rehabilitative  care,  including 
parameters  such  as  facihty  and  program 
sizes  (i.e.,  economies  of  scale)  and  the 
number  and  mix  of  health  care 
providers  needed  to  serve  various 
disability  groups.  Few  data  are  available 


to  define  optimal  strategies  for 
outpatient  services,  nor  are  there 
methods  to  apply  FAs  or  gather  patient 
outcome  data  in  non-hospital  settings. 

Improving  rehabilitation  medicine 
and  ensuring  that  disabled  individuals 
will  have  access  to  needed  medical 
rehabilitation  in  the  future  requires:  an 
ability  to  assess  functional  status  and 
changes  in  status  in  many  functional 
areas;  the  ability  to  evaluate 
rehabihtation  outcomes  for  individuals 
■with  various  diagnoses,  characteristics, 
and  interventions;  and  the  ability  to 
apply  these  measures  in  health  services 
pohcy  research  in  order  to  affect  policy 
and  funding  decisions  in  the  health  care 
dehvery  context. 

In  the  past.  NIDRR  has  supported  the 
development  and  apphcation  of  the 
"Functional  Independence  Measure "- 
(FIM),  a  criterion-referenced  scale  that 
has  been  widely  accepted  in  inpatient 
rehabihtation  settings,  and  also  the 
development  of  the  "Craig  Handicap 
Assessment  and  Reporting  Technique" 
(CHART),  which  contains  scales  for 
assessing  the  World  Health  Oi^anization 
(WHO)  dimensions  of  handicap,  and  is 
currently  being  refined  to  measure 
cognitive  components  of  handicap. 
NIDRR  currently  supports  an  RRTC  on 
Fimctional  Assessment  that  has 
contributed  to  the  scientific 
measurement  of  medical  rehabihtation 
through  appUcations  of  the  FIM, 
refinement  of  the  CHART,  and 
management  and  analysis  of  the 
Uniform  Data  System  (UDS),  a 
collection  of  data  from  the  apphcation 
of  FIM  measures  in  many  institutions. 

Current  measurement  systems,  such 
as  the  FIM  and  the  UDS,  have  made 
significant  contributions,  but  need 
modifications  to  increase  their  utihty 
and  apphcabihty  in  the  new 
environment  of  rehabilitation  care.  For 
example,  many  practitioners  and 
theorists  have  suggested  that  the  FIM 
does  not  make  adequate  provision  for 
the  role  of  assistive  technology  in 
attaining  functional  levels.  Like  the 
FIM,  most  functional  assessment 
measurement  systems  were  designed  for 
use  in  an  inpatient  setting.  These 
systems  need  to  be  evaluated  and 
modified  to  measure  functional  status 
and  functional  change  outside  of 
hospital  and  chnical  settings,  either  in 
community-based  facilities  or  in  real- 
world  envirorunents  of  daily  hving.  The 
FIM,  for  example,  needs  further 
refinement  to  address  the  social  and 
environmental  dimensions  of 
disablement.  The  UDS  at  present 
contains  data  on  a  limited  number  of 
disabilities,  and  those  measurements 
again  are  not  community-based. 
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NIDRR  also  has  supported  a  center  on 
medical  rehabilitation  services  that  has 
looked  at  factors  such  as  supply  and 
demand  for  rehabilitation  facilities  and 
practitioners,  financing,  and  evaluation 
of  the  outcomes  of  rehabilitation 
medicine.  This  center  has  also 
addressed  the  changing  context  for  the 
delivery  of  medical  rehabilitation  and 
access  to  medical  rehabilitation  by 
various  population  groups.  Both  of  these 
centers  have  made  contributions  to  the 
maturing  of  the  field  of  medical 
rehabilitation  and  its  ability  to  evaluate 
and  document  its  interventions  and 
outcomes. 

However,  it  is  now  clear  that  the  field 
needs  a  larger  and  more  integrated  effort 
to  refine  measures  of  functional  abiUty, 
changes  in  ability  over  the  Ufespan  or  in 
response  to  medical  rehabilitation 
interventions,  and  to  apply  the 
measurement  system  in  the  changing 
environment  in  which  medical 
rehabilitation  is  delivered.  NIDRR 
therefore  is  proposing  a  large-scale  effort 
to  involve  significant  leaders  in  the 
classification  and  measurement  of 
function,  the  evaluation  of  rehabilitation 
interventions,  and  the  broader 
application  of  knowledge  to  the 
organization  and  management  of 
medical  rehabilitation  services  in 
today's  environment. 

Pnonty:  The  Secretary  will  establish 
an  RRTC  for  the  purpose  of  examining 
the  impact  of  changes  in  the  field  of 
rehabilitation  medicine  and  developing 
improved  measures  for  assessing 
individual  function  and  the  impact  of 
medical  rehabilitation  services.  The 
RRTC  shall; 

(1)  Identify  and  evaluate  vadidated 
functional  outcome  measures  that  can 
be  used  or  modified  for  assessing  the 
impact  of  medical  rehabilitation 
services  in  a  wide  range  of  rehabilitation 
settings,  with  particular  emphasis  on 
measures  that  can  be  adapted  for  use  in 
outpatient  and  community-based 
settings,  including  those  that  use 
telemedicine  and  multimedia 
technology; 

(2)  Develop  or  improve  measures  to 
assess  the  impact  of  the  social  and 
physical  environment  in  achieving 
quality  rehabiUtation  outcomes, 
including  the  use  of  assistive  technology 
in  attaining  functional  outcomes;  (3) 
Identify  or  develop  uniform  database 
elements  and  standards  based  on 
vahdated  individual  measures  at  the 
person  level  for  determining  the  cost- 
effectiveness  and  functional  impact  of 
specific  rehabilitation  interventions 
used  by  medical  rehabilitation  and 
alhed-health  disciplines  across  multiple 
settings  and  disability  populations; 


(4)  Identify  obstacles  to  the  use  of 
validated  functional  outcomes  measures 
in  a  wide  range  of  settings  in  which 
medical  rehabilitation  services  are 
provided,  and  in  decisions  to  provide 
and  assess  the  effectiveness  of  medical 
rehabilitation  treatments,  and  develop 
and  evaluate  strategies  to  overcome 
those  obstacles: 

(5)  Identify  strategies  for  determining 
the  long-term  residts  of  medical 
rehabiUtation  care,  including  use  of 
assistive  technology; 

(6)  Analyze  how  models  for  the 
organization  of  medical  rehabilitation 
services  affect  outcomes  and  costs,  and 
how  the  demographic,  economic,  and 
presenting  conditions  of  consumers 
affect  their  utilization  of  rehabilitation 
services  and  the  outcomes  that  are 
achieved: 

(7)  Analyze  the  impact  of  new 
configurations  of  medical  rehabilitation 
service  delivery  and  financing,  such  as 
capitated  managed  care  and  risk 
adjustment  strategies,  on  access  to 
quaUty  medical  rehabiUtation  services; 
and 

•   (8)  Develop  an  information 
dissemination  and  training  program  to 
enable  consumers,  providers, 
researchers,  poUcy  makers,  and  relevant 
others  in  health  and  rehabiUtation 
settings  to  assess  the  quaUty  of  medical 
rehabiUtation  services. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  shall: 

•  Coordinate  with  rehabilitation 
medicine  research  and  demonstration 
activities  sponsored  by  NIDRR, 
including  the  RRTC  on  Health  Care  for 
Individuals  with  Disabilities — Issues  in 
Managed  Health  Care,  the  National 
Center  on  Medical  Rehabilitation 
Research,  Veterans  Administration,  and 
the  Health  Care  Financing 
Administration;  and 

•  Support  two  national  conferences 
as  follows:  (1)  a  conference  on  the  use 
of  functional  outcome  measures  to 
improve  medical  rehabiiitaUon  practices 
and  interventions,  and  (2)  a  conference 
on  improving  validity  and  reliabiUty  in 
the  measurement  of  rehabilitation 
outcomes. 

Applicable  Program  Regulations:  34 
CFR  Parts  350  and  352. 

Program  Authority:  29  U.S.C  760-762.. 
(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.133B,  Rehabilitation  Research 
and  Training  Center  Program] 

Dated:  July  9, 1997. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
(FR  Doc.  97-18418  Filed  7-11-97;  8:45  am) 

BtLUNG  COOC  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFOA  No.:  84.133B] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  Under  the 
Rehabilitation  Research  and  Training 
Center  (RRTC)  Program  for  Fiscal  Year 
(FY) 1997 

Purpose  of  Program:  RRTCs  conduct 
coordinated  and  advanced  programs  of 
research  on  disability  and  rehabilitation 
that  will  produce  new  knowledge  that 
will  improve  rehabilitation  methods  and 
service  delivery  systems,  alleviate  or 
stabilize  disabling  conditions,  and 
promote  maximum  social  and  economic 
independence  for  individuals  with 
disabilities.  RRTCs  provide  training  to 
service  providers  at  the  pre-service,  in- 
service  training,  undergraduate,  and 
graduate  levels,  to  improve  the  quaUty 
and  effectiveness  of  rehabilitation 
services.  They  also  provide  advanced 
research  training  to  individuals  with 
disabilities  and  those  from  minority 
backgrounds,  engaged  in  research  on 
disabiUty  and  rehabiUtation.  RRTCs 
serve  as  naUonal  and  regional  technical 
assistance  resources,  and  provide 
training  for  service  providers, 
individuals  with  disabilities  and 
families  and  representatives,  and 
rehabilitation  researchers. 

The  final  priority  for  this  award, 
entitled  "Medical  Rehabilitation 
Services  and  Outcomes,"  is  published 
in  this  issue  of  the  Federal  Register. 
Potential  applicants  should  consult  the 
statement  of  the  final  priority  published 
in  this  issue  to  ascertain  the  substantive 
requirements  for  their  appUcation. 

This  program  supports  the  National 
Education  Goal  that  calls  for  all 
Americans  to  possess  the  knowledge 
and  skills  necessary  to  compete  in  a 
global  economy  and  exercise  the  rights 
and  responsibilities  of  citizenship. 

Eligible  Applicants:  Institutions  of 
higher  education  and  public  or  private 
agencies  and  organizations  collaborating 
with  institutions  of  higher  education, 
including  Indian  tribes  and  tribal 
organizations,  are  eligible  to  apply  for 
awards  under  this  program. 

Applications  Available:  ]u\y  15,  1997. 

Application  Deadline:  August  28, 
1997. 

Maximum  Award  Amount  Per  Year: 
$950,000. 

Notes:  The  Secretary-  will  reject  without 
consideration  or  evaluation  any  application 
that  proposes  a  project  funding  level  that 
exceeds  the  stated  msiximum  award  amount 
per  year  (See  34  CFR  75.104(b)).  The 
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maximum  award  amount  per  year  includes 
direct  and  indirect  costs. 

Estimated  Number  of  Awards;  1. 

Note:  The  estimates  of  funding  levels  and 
awards  in  this  notice  do  not  bind  the 
Department  of  Education  to  a  specific  level 
of  funding  or  number  of  grants. 

Project  Period;  60  months. 

Applicable  Regulations;  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  Parts  74,  75.  77,  78.80,81,82. 
85,  86;  (b)  the  regulations  for  this 
program  in  34  CFR  Parts  350  and  352: 
and  (c)  the  notice  of  final  priority 
published  elsewhere  in  this  issue  of  the 
Federal  Register. 


For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team. 
Department  of  Education.  600 
Independence  Avenue  SW.,  Switzer 
Building,  Room  3317.  Washington,  DC 
20202.  or  call  (202)  205-8207. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9860.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to  (202)  205-8717. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 


board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.gov);  or  on  the  World 
Wide  Web  (at  http;//gcs. ed.gov). 
However,  the  official  application  notice 
for  a  discretionan,  grant  competition  is 
the  notice  published  in  the  Federal 
Register 

Program  Authority:  29  U.S.C.  760-762 
Dated:  luly  9.  1997. 
Judith  E.  Heumann, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

IFR  Doc.  97-18419  Filed  7-11-97;  8:45  ami 
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Of  RCE  OF  MANAGEMENT  AND 
BUDGET 

Office  of  Federal  Procurement  Policy 

48  CFR  Part  9903 

Cost  Accounting  Standards  Board; 
Char>ges  In  Cost  Accounting  Practices 

AGENCY:  Cost  Accoimting  Standards 
Board,  Office  of  Federal  Procurement 
Policy,  OMB. 

ACnOM:  Supplemental  notice  of 
proposed  rulemaking. 

SUMMARY:  The  Cost  Accounting 
Standards  Board  (CASB)  invites  a 
supplemental  round  of  comments  on 
proposed  amendments  to  the  regulatory 
provisions  contained  in  chapter  99  of 
title  48.  The  proposed  amendments 
being  promulgated  today,  when  issued 
as  a  final  rule,  would  revise  the  current 
definitions,  exceptions  and  illustrations 
governing  changes  in  cost  accounting 
practices  and  add  a  new  subpart  9903.4, 
Contractor  Cost  Accounting  Practice 
Changes  and  Noncompliances.  The 
proposed  subpart  would  establish 
contractor  notification  requirements  for 
changes  in  compliant  cost  accounting 
practices  and  delineate  the  process  for 
determining  and  resolving  the  cost 
impact  of  either  a  compliant  change  in 
cost  accounting  practice  or  a 
noncomphant  practice  on  covered 
contract  and  subcontract  prices  andJoT 
costs.  For  covered  contracts  and 
subcontracts  awarded  to  em  educational 
institution,  the  proposed  subpart 
includes  a  waiver  provision  that  would 
permit  the  establishment  of  a  uniform 
set  of  requirements  for  the  notification 
and  resolution  of  compliant  changes  to 
established  cost  accounting  practices 
and/or  the  correction  of  noncompliant 
practices  that  affect  covered  contracts, 
covered  subcontracts  and  other 
Federally  sponsored  agreements. 

Due  to  the  complexity  of  the  proposed 
coverage,  the  Board  has  decided  to 
request  an  additional  round  of  public 
comments  prior  to  the  promulgation  of 
a  final  rule.  In  preparing  this  notice,  the 
Board  considered  the  public  comments 
received  in  response  to  the  original 
Notice  of  Proposed  Rulemaking  (NPRM) 
that  was  promulgated  on  September  18, 
1996  (61  FR  49196).  Potential 
commenters  need  not  resubmit  their 
previously  submitted  concerns  and 
suggestions.  Specifically,  the  Board 
desires  comments  on  the  revisions  being 
proposed  for  the  first  time  to  the  extent 
such  comments  do  not  duplicate 
previously  submitted  comments.  The 
Board  is  also  requesting  additional 
comments  to  determine  to  what  extent, 
if  any,  there  may  be  support  for  the 


establishment  of  new  provisions  that 
would  exempt  certain  cost  accounting 
practice  changes  from  the  Board's 
contract  price  and  cost  adjustment 
requirements  (For  details,  see  Section 
F.,  Additional  Public  Conmients). 

DATES:  Comments  must  be  submitted  in 
writing,  by  letter,  and  should  be 
received  by  September  12,  1997. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Rudolph  J. 
Schuhbauer,  Project  Director,  Cost 
Accounting  Standards  Board,  Office  of 
Federal  Prociu«ment  Policy,  725  17th 
Street,  NW,  Room  9001,  Washington, 
DC  20503.  Attn:  CASB  Docket  No.  93- 
01N(2).  To  facilitate  the  CASB's  review 
of  your  submitted  comments,  please 
include  with  your  written  comments  a 
three  point  five  inch  (3.5")  computer 
diskette  copy  of  your  comments  and 
denote  the  format  used.  A  format  that  is 
compatible  with  WordPerfect  6.1  or  5.1 
is  preferred.  The  submission  of  public 
comments  via  the  internet  by  "e-mail" 
will  not  satisfy  the  specified 
requirement  that  public  comments  must 
be  submitted  in  writing,  by  letter,  as 
receipt  of  a  readable  data  file  is  not 
assured. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rudolph  J.  Schuhbauer,  Project  Director, 
Cost  Accounting  Standards  Board 
(telephone:  202-395-3254). 

SUPPLEMENTARY  INFORMATION! 

A.  Regulatory  Process 

The  CASB's  rules,  regulations  and 
Standards  are  codified  at  48  CFR 
Chapter  99.  Section  26(g)(1)  of  the 
Office  of  Federal  Procurement  PoUcy 
Act,  41  U.S.C.  §  422(g).  requires  that  the 
Board,  prior  to  the  establishment  of  any 
new  or  revised  Cost  Accounting 
Standard  (CAS),  complete  a  prescribed 
rulemaking  process.  The  process 
generally  consists  of  the  following  four 
steps: 

(1)  Consult  with  interested  persons 
concerning  the  advantages, 
disadvantages  and  improvements 
anticipated  in  the  pricing  and 
administration  of  Government  contracts 
as  a  result  of  the  adoption  of  a  proposed 
Standard  (e.g.,  promulgation  of  a  Staff 
Discussion  Paper  (SDP)). 

(2)  Issue  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM). 

(3)  Issue  a  Notice  of  Proposed 
Rulemaking  (NPRM). 

(4)  Promulgate  a  final  rule. 

This  promulgation  supplements 
previously  completed  step  3  of  the  four 
step  process. 


B.  Background 

Prior  Promulgations 

Many  commenters  have  identified  the 
Board's  regulatory  coverage  on  "changes 
in  cost  accounting  practice"  as  a  matter 
requiring  clarification  and/or  further 
coverage.  The  CASB  requested  public 
comments  from  interested  parties  on 
this  topic  in  a  SDP  published  in  the 
Federal  Register  on  April  9, 1993  (58  FR 
18428)  and  in  an  ANPRM  published  on 
April  25,  1995  (60  FR  20252).  On 
September  18, 1996,  the  CASB,  in  an 
NPRM  published  in  the  Federal 
Register  (61  FR  49196),  proposed  to 
amend  the  Board's  current  coverage 
governing  changes  in  cost  accoimting 
practices.  That  original  NPRM,  hereafter 
referred  to  as  the  "prior  NPRM," 
included  proposed  amendments  to 
conform  the  language  contained  in  the 
contract  clauses  for  "Full"  and 
"Modified"  coverage,  specify  certain 
Federal  agency  responsilfllities,  and 
expand  the  criteria  for  desirable  change 
determinations.  A  new  subpart  was  also 
proposed  to  delineate  the  actions  to  be 
taken  by  the  contracting  parties  when  a 
contractor  makes  a  compliant  change  to 
a  cost  accoimting  practice  or  follows  a 
noncompliant  practice. 

Public  Comments 

Of  the  thirty-five  sets  of  public 
comments  received  in  response  to  the 
prior  NPRM.  nineteen  were  provided  in 
a  timely  manner.  The  public  comments 
were  received  from  contractors, 
professional  associations,  Federal 
agencies,  accounting  organizations, 
educational  institutions,  and  other 
individuals.  A  number  of  commenters 
supported  the  proposed  amendments 
contained  in  the  prior  NPRM.  Some  did 
not.  The  more  significant  comments  and 
concerns  expressed  by  commenters  are 
summarized  below. 

The  contractor  conununity  concluded 
that  the  Board's  existing  definitions  of 
the  terms  "cost  accounting  practice" 
and  "change  to  a  cost  accounting 
practice"  need  not  be  amended  because, 
in  their  view,  CAS  418  (at  48  CFR 
9904.418)  provides  the  Government 
with  adequate  protection  when 
disparate  cost  pools  are  combined  or 
split-out.  As  discussed  below,  under 
Section  E,  Public  Comments,  contractors 
advocated  that  the  Board's  existing  rules 
and  regulations  be  retained  and  applied 
based  on  their  interpretations  of  what 
the  existing  rules  and  regulations 
require.  Their  interpretations  were, 
however,  selective  and  did  not  cover  the 
entire  spectrum  of  possibilities  under 
the  Board's  existing  rules  and 
regulations. 
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Contractors  believe  that  the  proposed 
defirdtional  revisions  (if  adopted)  will 
increase  the  number  of  cost  accounting 
practice  changes  that  would  have  to  be 
administered  as  contrasted  with  the 
practices  currently  followed  in 
implementing  the  Board's  existing  rules. 
Consequently,  they  opined  that  the 
overall  administrative  burden  imposed 
by  the  Board's  rules  will  increase. 

Some  commenters  believe  that  the 
Truth  in  Negotiations  Act,  the  Board's 
Standards,  and  novation  agreements 
provide  adequate  protection  for 
organizational  changes  and  resulting 
shifts  in  costs  allocated  to  CAS-covered 
contracts. 

On  the  other  hand.  Federal 
commenters  indicated  that  they  were  in 
general  agreement  with,  and  supported, 
the  Board's  proposed  amendments.  One 
agency  commented  that  the  revised 
language  will  assist  contracting  parties 
in  addressing  both  changes  in  cost 
accounting  practices  and  the  cost 
impact  process. 

Both  the  contractor  community  and 
the  Government  agency  representatives 
generally  supported  the  Board's 
proposal  to  establish  a  new  subpart  to 
streamline  the  notification  and  cost 
impact  process  associated  with 
compliant  cost  accounting  practice 
changes  and  noncompliances. 

After  consideration  of  the  public 
comments  received,  the  Board 
concluded  that  contractors  and  Federal 
officials  continue  to  interpret  the 
Board's  rules  and  regulations  governing 
a  change  in  cost  accounting  practice 
differently.  The  Board  disagrees  with 
the  view  put  forth  by  several 
commenters  that  the  Board's  existing 
rules  are  adequate  and  therefore  there  is 
no  need  for  the  Board  to  do  anything  as 
it  can  rely  on  the  "protection"  provided 
by  the  existing  provisitHis  at  9904.418- 
50(b).  To  resolve  the  described  issues 
and  concerns,  the  Board  herein 
proposes  to  amend  chapter  99  as 
follows: 

— Definitions:  Revise  the  definitions, 
explanations  and  illustrations 
governing  cost  accounting  practice 
changes,  for  purposes  of  making  it 
explicit  that  a  change  in  the  methods 
and  techniques  used  to  accumulate 
cost  in  indirect  cost  pools  for 
allocation  to  final  cost  objectives 
constitutes  a  change  in  cost 
accounting  practice.  The  revisions 
will  make  explicit  that  the 
combination  of  existing  pools,  the 
split-out  of  an  existing  pool,  or  the 
transfer  of  an  existing  function  from 
one  pool  to  one  or  more  different  cost 
pools  constitutes  a  change  in  cost 
accounting  practice. 


— Exceptions:  Retain,  with  certain 
modifications,  the  existing  exceptions 
for  circumstances  that  are  not 
considered  to  be  a  change  in  cost 
accounting  practice. 
— Cost  Impact  Process:  Add  a  new 
subpart  9903.4  to  establish  the 
notification  process  to  be  followed  by 
a  contractor  making  compliant 
changes  in  cost  accounting  practices. 
It  would  also  estabUsh  the  process  for 
the  submission  of  cost  impact  data  for 
compliant  changes  and 
noncompliances,  and  the  contract 
price  and  cost  adjustment  process  for 
resolving  the  resulting  cost  impacts 
on  individual  CAS-covered  contracts 
and  subcontracts. 

The  various  comments,  as  well  as  the 
concerns,  expressed  by  the  commenters 
are  discussed  in  greater  detail  under 
Section  E.,  Public  Comments.  The  Board 
Members  and  the  CASB  staff  express 
their  appreciation  for  the  divergent 
views,  constructive  technical  comments 
and  editorial  suggestions  provided  by 
the  commenters.  Many  of  the  expressed 
concerns  and  editorial  suggestions  aided 
the  CASB's  deliberations  and  have  been 
incorporated  into  the  proposed 
amendments  being  issued  today. 

Benefits 

In  the  Board's  judgment,  regulatory 
guidance  is  needed  to  encourage 
consistency  in  the  treatment  of  cost 
accounting  practice  changes  and  to 
reduce  the  amount  of  time  required  to 
resolve  these  actions.  The  Board 
believes  that  the  apphcation  of  the 
proposed  provisions,  as  set  forth  in  this 
supplemental  NPRM,  will  clarify  what 
constitutes  a  change  in  cost  accounting 
practice  and  facilitate  the  notification, 
cost  impact  and  contract  price  and  cost 
adjustment  processes  attributable  to 
changes  in  compliant  cost  accounting 
practices  and  noncompliant  practices. 

Consequently,  the  potential  for 
disagreements  over  what  constitutes  a 
change  in  cost  accounting  practices 
should  be  significantly  reduced. 

Although  the  added  rules  and 
regulations  being  proposed  for  subpart 
9903.4  are  detailed  and  extensive,  the 
Board  remains  convinced  that  they  are 
necessary  to  promote  consistency, 
equity  and  timeliness  in  the  handling  of 
cost  impact  proposal  actions  related  to 
changes  in  accounting  practices  and 
noncompliances.  The  Board's  proposed 
amendments,  when  promulgated  as  a 
final  rule,  are  expected  to  result  in  the 
reduction  of  adininistrative  costs 
currently  being  experienced  by 
contractors  and  Federal  officials  when 
contractor  changes  in  cost  accounting 
practices  and  noncompliances  are 
processed. 


Significant  benefits  and 
administrative  cost  savings  should  also 
evolve  from  the  finalization  of  the 
Board's  proposed  expansion  of  the 
criteria  and  coverage  applicable  to 
"desirable  changes,"  particularly  with 
respect  to  practice  changes  resulting 
from  actions  taken  to  improve  the 
efficiency  and  effectiveness  of  a 
contractor's  operations.  The  proposed 
coverage  should  encourage,  not 
discourage,  such  organizational  changes 
in  the  future.  As  a  result,  these  proposed 
regulatory  amendments  should 
generally  further  the  goal  of  acquisition 
streamlining  and  reform,  and  should 
lead  to  much  greater  simphfication  of 
the  contract  administration  process  as 
related  to  the  administration  of  Cost 
Accounting  Standards.  These  goals  have 
been  endorsed  by  the  so-called  "Section 
800"  Panel  (Report  of  the  Acquisition 
Law  Advisory  Panel  to  the  United  States 
Congress,  January  1993). 

Proposed  Amendments 

A  brief  description  of  the  proposed 
amendments  follows: 

Part  9903.  Contract  Coverage 

In  subpart  9903.2,  CAS  Program 
Requirements,  subsection  9903.201—4  is 
amended  to  conform  certain  language  in 
the  "Full"  and  "Modified"  contract 
clauses  and  to  clarify  the  provisions 
governing  changes  made  to  a 
contractor's  established  cost  accounting 
practices  and  changes  made  to  correct 
noncompliant  practices.  Subsection 
9903.201-6  is  amended  to  estabUsh 
criteria  on  when  the  Government  shall 
determine  that  a  contractor  proposed 
change  in  cost  accounting  practice  is 
desirable  and  not  detrimental. 
Subsection  9903.201-7  is  revised  to 
specify  certain  cognizant  Federal  agency 
responsibiUties  for  administering  CAS- 
covered  contracts  and  subcontracts. 

In  subpart  9903.3,  CAS  Rules  and 
Regulations,  section  9903.301  is 
amended  to  incorporate  definiticMis  for 
the  terms  "Function"  and  "Intermediate 
cost  objective."  In  subsection  9903.302- 
1,  Cost  Accounting  Practice,  the 
definition  is  amended  to  incorporate 
language  changes  and  to  add  clarifying 
guidance.  Subsection  9903.302-2, 
Change  to  a  cost  accounting  practice,  is 
revised  to  make  explicit  the  types  of 
changes  that  are  to  be  regarded  as  a 
change  in  cost  accounting  practice.  The 
illustration  of  a  change  in  cost 
accounting  practice  at  9903.302-3(c)(3) 
is  replaced  by  a  new  illustration.  In 
9903.302-3(c)  and  in  9903.302-4, 
several  illustrations  have  been  included 
to  provide  additional  guidance 
regarding  the  revised  definitions  of  the 
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terms  "cost  accounting  practice"  and 
"change  in  cost  accounting  practice." 

A  new  subpart  9903.4  is  added  to 
establish  the  notification  and  cost 
impact  resolution  process  to  be  followed 
by  a  contractor  and  the  cognizant 
Federal  negotiator  when  a  CAS-covered 
contractor  or  subcontractor  changes  a 
compbant  cost  accounting  practice,  fails 
to  comply  with  an  applicable  Standard 
or  fails  to  consistently  follow  its 
established  cost  accounting  practices. 

Summary  Description  of  Proposed  CAS 
Coverage 

In  subpart  9903.2,  the  proposed 
amendments,  when  promulgated  as  a 
final  rule,  will: 

Conform  the  contract  clause  language 
for  "Full"  and  "Modified"  coverage. 
The  contract  clause  provisions  are  also 
revised  to  clarify  the  actions  required 
when  a  contractor  or  a  subcontractor  is 
required  to  change  a  cost  accounting 
practice  or  elects  to  replace  an 
estabhshed  practice  with  another 
compliant  cost  accounting  practice. 
Also  specified  are  the  corrective  actions 
required  when  a  contractor's  estimated 
cost  proposal  was  based  on  a 
noncompUant  practice  and/ or  actual 
contract  cost  accumulations  were  based 
on  a  noncompliant  practice. 

Provide  criteria  for  determining  when 
a  contractor  proposed  change  in  cost 
accounting  practice  shall  be  determined 
to  be  a  desirable  change  that  is  not 
detrimental  to  the  Government. 
Require  Federal  agencies,  in 
accordance  with  agency  procedures,  to: 
— Estabhsh  internal  policies  and 
procedures  for  administering  CAS- 
covered  contracts  when  the  agency  is 
and  is  not  the  cognizant  Federal 
agency  for  contractors  performing 
agency  contracts. 
— Designate  the  agency  office  or  official 
responsible  for  administering  the 
agency's  CAS-covered  contracts  and 
subcontracts. 
— Delegate  contracting  authority  to 
designated  agency  officials,  as 
required,  for  the  negotiation  of  cost 
impact  settlements  and  associated 
contract  price  or  cost  accumulation 
adjustments. 
— Concurrently  settle,  on  a  Government- 
wide  basis,  the  cost  impacts  on  all 
CAS-covered  contracts  and 
subcontracts  affected  by  a  contractor's 
or  subcontractor's  change  in  cost 
accounting  practice  or  noncompliant 
practice. 

In  subpart  9903.3,  proposed  for 
inclusion  in  9903.301,  are  two 
definitions  to  clarify  the  terms 
"Function"  and  "Intermediate  cost 
objective."  The  proposed  amendments 


to  9903.302-l(c),  allocation  of  cost  to 
cost  objectives,  make  explicit  the 
methods  and  techniques  that  are 
considered  a  cost  accounting  practice, 
including  the  methods  and  techniques 
used  to  accimiulate  the  cost  of  specific 
activities.  Additional  subparagraphs  are 
proposed  to  clarify  what  is  meant  by  the 
selection  and  composition  of  cost  pools 
and  their  allocation  bases. 

The  proposed  amendments  to 
9903.302-2  expand  the  existing 
coverage  by  specifying  that,  as  used  in 
part  9903  and  the  apphcable  contract 
clauses,  changes  in  cost  accounting 
practices  include  pool  combinations, 
pool  split-outs  and  transfers  of  existing 
ongoing  functions.  The  existing  cost 
accoimting  practice  exceptions  cited  in 
9903.302-2  (a)  and  (b)  are  restated  and 
modified  in  new  subparagraphs. 

Within  9903.302-3,  a  new 
introductory  paragraph  is  proposed  to 
be  added  regarding  the  use  of  the 
illustrations  that  follow.  Introductory 
paragraphs  (a),  (b)  and  (c)  are  proposed 
to  be  revised  to  clarify  that  the 
illustrations  involve  "cost  accounting 
practices"  that  have  changed.  The 
illustration  at  9903.302-3(c)(3)  is 
proposed  to  be  replaced  by  new 
illustrations  depicting  changes  in  cost 
accounting  practices  that  are  consistent 
with  the  revised  definitions.  The  new 
illustration  at  9903.302-3(c)(3) 
illustrates  that  the  use  of  a  different  base 
for  the  allocation  of  indirect  costs  to 
final  cost  objectives  is  a  change  in  cost 
accounting  practice.  Additional 
illustrations  are  added  to  9903.302-3(c) 
and  9903.302-4  to  depict  various 
changes  which  do  and  do  not  result  in 
changes  in  cost  accounting  practices 
when  a  contractor  combines,  eliminates 
or  splits-out  pools,  transfers  functions  or 
when  business  combinations  due  to 
mergers  and  acquisitions  occur. 

A  new  subpart  9903.4,  Contractor 
Cost  Accounting  Practice  Changes  and 
Noncompliances,  is  proposed.  It  details 
the  methodology  for  determining 
required  contract  price  or  cost 
accumulation  adjustments  due  to 
changes  in  a  contractor's  cost 
accounting  practices  and  specifies  the 
actions  to  be  taken  by  the  contractor  and 
the  cognizant  Federal  official  (e.g.,  the 
contracting  officer,  administrative 
contracting  officer  (AGO)  or  other 
agency  official  authorized  to  act  in  that 
capacity),  including  the  negotiation  of 
cost  impact  settlements  on  behalf  of  the 
Government.  The  proposed  subpart 
provides  coverage  on  the  applicability 
and  purpose  of  the  subpart,  materiality 
considerations,  definitions  of  terms 
related  to  the  subpart,  procedures  for 
changes  in  compliant  cost  accounting 
practices,  and  procedures  for 


noncompliance  actions.  An  additional 
section  is  also  included  to  illustrate  the 
application  of  the  proposed  coverage. 
The  proposed  coverage  is  briefly 
described  below. 

Section  9903.405,  Changes  in  Cost 
Accoimting  Practices,  includes 
subsections  on  the  following  areas: 
contractor  notification  of  changes  in 
cost  accounting  practices;  Government 
determinations,  approvals  and  initiating 
the  cost  impact  process;  contractor  cost 
impact  submissions;  and  negotiation 
and  resolution  of  the  cost  impact  action. 

Section  9903.405  provides  a 
streamlined  process  which  does  not 
require  submissions  of  cost  impact 
estimates  or  contract  price  adjustments 
for  every  CAS-covered  contract  affected 
by  a  change  in  accounting  practice.  It 
provides  flexibility  to  the  cognizant 
Federal  agency  official  in  determining 
the  level  of  detail  required  for  a  cost 
impact  submission  and  materiality 
thresholds  for  required  contract  price 
and  cost  adjustments.  To  this  end,  it 
creates  a  three-step  sequential  process 
which  includes  (1)  An  initial  evaluation 
to  determine  if  the  cost  impact  of  the 
accounting  change  is  obviously 
immaterial,  (2)  the  use  of  a  general 
dollar  magnitude  (GDM)  settlement 
proposal,  and  if  ultimately  determined 
necessary,  (3)  the  submission  of  a 
detailed  cost  impact  proposal  for 
contracts  exceeding  Government 
determined  materiality  thresholds.  The 
procedure  encourages  settlement  of 
material  cost  impacts  based  on  the 
contractor's  GDM  settlement  proposal  to 
the  maximum  extent  possible,  without 
having  to  resort  to  a  detailed  cost  impact 
proposal.  It  also  provides  for  contract 
price  adjustment  on  individual 
contracts  only  when  the  cost  impact 
amount  is  material. 

Section  9903.405  includes  rules  for 
the  use  of  the  offset  process.  It  allows 
for  the  use  of  the  offset  process  to 
reduce  the  number  of  contract  price  and 
cost  adjustments  required  as  a  result  of 
a  change  in  cost  accounting  practice, 
while  still  providing  for  adjustments  of 
individual  contracts  when  the  cost 
impact  amount  is  material.  The  rules 
provide  that  offsets  of  increased  costs 
against  decreased  costs  shall  only  be 
made  within  the  same  contract  type. 

Section  9903.405  also  explains  when 
and  what  action  needs  to  be  taken  to 
preclude  increased  costs  paid  by  the 
Government  as  a  result  of  a  voluntary 
change  in  cost  accounting  practice.  It 
clarifies  how  increased  costs  to  the 
Govenmaent  are  measured  on  firm  fixed- 
price  contracts  as  a  result  of  a  change  in 
accounting  practice.  It  also  makes  clear 
that  action  must  be  taken  to  preclude 
increased  costs  from  being  paid  when 
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the  estimated  aggregate  higher 
allocation  of  costs  on  flexibly-priced 
contracts  subject  to  adjustment  exceeds 
the  estimated  aggregate  lower  allocation 
of  costs  on  firm  fixed-price  contracts 
subject  to  adjustment  as  a  result  of  a 
voluntary  change  in  accounting 
practice. 

Section  9903.406,  Noncompliances, 
provides  detailed  rules  and  regulations 
for  handling  noncompliant  actions.  It 
outlines  the  procedures  to  be  followed 
when  the  parties  agree  or  disagree  on 
whether  a  noncompliant  condition 
exists.  An  example. of  an  acceptable 
GDM  Settlement  Proposal  format  that 
the  contracting  parties  may  use  to 
resolve  a  noncompliance  is  included. 
The  proposed  section  contains  separate 
coverage  on  estimating  practice 
noncompliances  and  cost  accvunulation 
practice  noncompliances  to  clarify  the 
different  actions,  particularly  to  recover 
increased  costs  and/or  appUcable 
interest  on  increased  costs  paid,  that 
need  to  be  taken  under  these  different 
noncompliant  conditions.  It  also 
provides  procedures  to  be  followed 
when  a  noncompliant  condition  does 
not  result  in  material  increased  costs 
paid  by  the  Government. 

C  Paperwork  ReductioB  Act 

The  Paperwork  Reduction  Act,  Public 
Law  96-511,  does  not  apply  to  this 
proposal,  because  this  proposal  imposes 
no  paperwork  burden  on  offerors, 
affected  contractors  and  subcontractors, 
or  members  of  the  public  which  require 
the  approval  of  OMB  under  44  U.S.C. 
^3501.  etseq. 

D.  Executive  Order  12866  and  the 
Regulatory  Flexibility  Act 

The  economic  impact  of  this  proposal 
on  contractors  and  subcontractors  is 
expected  to  be  minor.  As  a  result,  the 
Board  has  determined  that  this  NPRM 
will  not  result  in  the  promulgation  of  a 
"major  rule"  under  the  provisions  of 
Executive  Order  12866,  and  that  a 
regulatory  impact  analysis  will  not  be 
required.  Furthermore,  this  proposal 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities 
because  small  businesses  are  exempt 
fi^m  the  application  of  the  Cost 
Accoimting  Standards.  Therefore,  this 
proposed  rule  does  not  require  a 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  of  1980. 

E.  Public  Comments 

This  NPRM  was  developed  after 
consideration  of  the  public  comments 
received  in  response  to  the  Board's 
NPRM  that  was  published  in  the 
Federal  Register  on  September  18, 1996, 
61  FR  49196,  wherein  public  comments 


were  invited.  The  comments  received 
and  the  Board's  actions  taken  in 
response  thereto  are  summarized  in  the 
paragraphs  that  follow: 

Cost  Accounting  Practice  Definitions 

Comment:  Several  contractor 
representatives  advocated  that  the 
proposed  amendments  making  explicit 
that  pool  combinations  and  split-outs 
are  changes  in  cost  accounting  practices 
were  not  necessary  because: 

— Only  a  change  in  the  selection  of  an 
allocation  base  "method"  used  to 
allocate  pooled  costs  to  cost  objectives 
is  a  change  in  cost  accounting 
practice. 

— As  long  as  cost  pools  are 
homogeneous,  in  compliance  with 
9904.418,  before  amd  after  a  pool  is 
combined  or  split-out,  then  no  change 
in  cost  accounting  practice  has 
occurred.  ^ 

— 9904.418  provides  adequate 
protection  if  material  differences  in 
the  amount  of  costs  allocated  to  cost 
objectives  result  due  to  pool 
combinations  or  spht-outs. 

— One  commenter  stated:  "*   *  "Pool 

combinations  split-outs  do  not 

necessarily  result  in  a  change  to  cost 

accounting  practice.  When  pools  are 

combined  or  a  single  pool  is  spfit  into 

two  or  more  pools,  we  do  not  agree 

that  a  change  in  cost  accounting 

practice  has  necessarily  occurred.  If 

the  combined  pools  consist  of  the 

same  functions  and  the  allocation 

bases  are  the  same  (e.g.  direct  labor 

dollars,  •  •  *)  then  the  composition 

of  the  cost  pools  has  not  changed. 

Only  the  amounts  are  different.  The 

same  is  true  for  pool  spUt  outs. 
•  *  *tf 

— Regarding  shifts  in  cost  allocations  to 
contracts,  another  commenter 
expressed  the  beUef  that  the  Board's 
concerns  are  eliminated  by  9904.418- 
50(b)(2).  "*   *   *  if  the  splitting  out  or 
merging  of  pools  and  beiises  results  in 
material  differences  from  that  which 
existed  prior  to  the  split-out  or 
merger,  the  pools  cannot  be  changed 
without  risking  a  418  noncompliance 
(which  protects  the  Government)  or 
without  causing  a  change  in  cost 
accounting  practice  (e.g.,  use  of  an 
allocation  base  of  labor  dollars  instead 
of  labor  hours),  in  which  case  the 
Government  interests  are  again 
protected." 

Response:  For  the  reasons  set  forth 
below,  the  Board  does  not  agree  with 
the  commenters'  interpretations  and 
conclusions. 


CAS  418  Does  Not  Explicitly  Provide 
the  Protection  Alluded  to  by  the 
Commenters 

Before  concluding  that  the  dted 
9904.418  provisions  provide  adequate 
protection,  one  must  accept  the 
commenters'  unstated  premise  that  the 
contracting  parties  agree  on  how  to 
determine  whether  combined  or.spilt- 
out  pools  continue  to  have  the  same 
beneficial  or  causal  relationship  to  cost 
objectives  or  if  material  differences  in 
the  amounts  of  cost  allocated  to 
individual  cost  objectives  have  resulted 
after  a  f>ool  combination  or  spUt-out. 
Such  a  premise,  however,  is  not  self- 
evident.  For  example,  some  contractors 
have  taken  the  position  that  as  long  as 
the  original  pools  have  similar  activities 
(purchasing  and  purchasing,  insp>ection 
and  inspection,  etc.),  then  the  resulting 
pool  combination  is  still  compliant  with 
CAS  9904.418  and  that  no  change  in 
cost  accounting  practice  has  occurred, 
irrespective  of  disparate  pool 
demographics  and  resulting  shifts  of 
indirect  costs  allocated  to  cost 
objectives. 

The  Board  is  not  persuaded  that  most 
contractors,  in  individual  cases,  would 
agree  with  the  conunenters'  inferences, 
i.e.,  that  a  comparison  of  the  difference 
between  the  costs  allocated  to 
individual  cost  objectives  utiUzing  the 
original  pool  configurations  versus  the 
new  combined  pool  or  split-out  pools  is 
clearly  required  under  CAS  9904.418  or, 
if  a  material  difference  occurs,  that  a 
noncompliant  condition  requiring 
corrective  action  exists. 

In  order  to  be  compliant  with  CAS 
9904.418,  both  the  original  pool(s)  and 
resulting  pool  combinations  or  split- 
outs,  must  be  homogeneous.  Essentially, 
the  CAS  9904.418  criteria  involves  two 
concepts:  One  requires  that  activities 
included  in  a  pool  have  the  same  or 
similar  beneficial  or  causal  relationship 
to  cost  objectives,  and  the  other  requires 
that  "pooled"  costs  allocated  to  cost 
objectives  not  be  materially  different 
from  the  allocation  that  would  result  if 
the  cost  of  activities  included  in  that 
pool  were  allocated  separately. 

However,  the  CAS  9904.418  criteria  is 
not  exphcit  regarding  comparisons  of 
costs  allocated  to  cost  objectives  based 
on  different  groupings  of  similar 
activities,  such  as  through  the  use  of 
existing  pools  (or  pool)  versus  a  new 
combined  pool  or  split-out  pools.  The 
dted  9904.41&-50(b)  language  does  not 
specify  that  the  contracting  parties  must 
determine  if  materially  different  cost 
allocations  result  due  to  pool 
combinations  or  split-outs,  nor  are  such 
comparisons  precluded.  The 
coraii.  nters  did  not  indicate  how  cost 
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allocation  comparisons  between  the 
original  pool(s)  and  the  resultant 
combined  pool  or  split-out  pools  could 
be  accomplished  under  CAS  9904.418 
in  order  to  provide  the  Government 
with  sufficient  protection  in  cases 
where  material  differences  in  cost 
allocations  to  cost  objectives  result. 
Thus,  the  Board  disagrees  with  the 
commenters"  premise  that  CAS  9904.418 
comparisons  provide  adequate 
protection  in  the  event  of  material 
differences  in  cost  allocations  to  cost 
objectives  attributable  to  pool 
combinations  or  split-outs,  particularly 
since  some  commenters  and  contractors 
have  argued  that  combining  pools  with 
similau-  activities  is  compliant  with  CAS 
9904.418,  and  not  a  practice  change, 
irrespective  of  the  impact  it  may  have 
on  cost  allocations  to  cost  objectives. 

Adoption  of  the  commenters'  concept 
that  the  Government  cjin  achieve  equity 
in  the  event  significant  cost  shifts  occur 
after  a  pool  combination  or  spilt-out  by 
simply  pursuing  a  CAS  9904.418 
noncompliance  would  most  likely  result 
in  recurring  controversies  and  potential 
disputes,  particularly  if  a 
noncompliance  determination  were 
predicated  on  a  material  difference 
between  cost  allocations  resulting  under 
the  old  and  new  pool  configurations. 

Administrative  Cost  Implications  of 
Noncompliances 

If  the  Government  determined  that  a 
merged  or  split-out  pool  was  not  in 
comphance  with  CAS  9904.418,  the 
noncompliant  cost  accounting  practice 
would  have  to  be  corrected  and  the  CAS 
contract  price  or  cost  adjustment 
remedies  for  estimating  and/or  cost 
accumulation  noncompliances  would 
apply.  To  correct  the  noncompliance, 
the  contractor  would  have  to  replace  the 
newly  established  cost  accounting 
practice  with  a  compliant  practice,  by 
probably  changing  back  to  the  original 
practice.  It  is  not  self-evident  how  the 
commenters'  suggested  alternative 
"noncompliance  approach"  would 
result  in  lower  administrative  costs  and 
motivate  contractors  to  implement 
economy  and  efficiency  changes  unless 
one  were  to  conclude  that  CAS  9904.418 
provides  little,  if  any,  protection  for 
shifts  in  costs  allocated  to  cost 
objectives  due  to  pool  mergers  and  or 
split-outs: 

Cost  Accounting  Practice  Definition 
Considerations 

Compliance  with  CAS  9904.418 
before  and  after  a  pool  combination  or 
spht  out  does  not  in  itself  mean  that 
there  was  no  change  in  the  cost 
accounting  practices  used  to  accumulate 
pooled  costs  and  allocation  base 


activities.  When  indirect  cost  pools  are 
combined  or  split  out,  the  costs  of  the 
same  ongoing  activities  (functions)  are 
grouped  and  accumulated  differently. 
The  intermediate  cost  objectives  used  as 
the  cost  accumulation  points  in  the 
contractor's  cost  accounting  system  may 
change,  e.g.,  intermediate  cost  objectives 
for  similar  functions  may  be  combined 
or  split-out.  There  is  a  change  in  the 
number  of  pools  used  to  accumulate  the 
indirect  costs  of  specific  activities  for 
the  allocation  of  cost  to  final  cost 
objectives.  Although  the  pools  are 
comphant  with  CA^  9904.418,  before 
and  after  the  change,  the  methods  and 
techniques  used  to  accumulate  costs  in 
intermediate  cost  objectives,  the 
selection  and  composition  of  the  pool(s) 
and  the  composition  of  the  allocation 
base(s]  have  changed.  It  is  precisely 
these  changes  in  the  pattern  of 
accimaulating  the  costs  of  indirect 
functions  and  activities  and  the 
accumulation  of  base  activities  that 
were  addressed  in  the  proposed 
revisions  to  the  definition  of  a  "cost 
accounting  practice". 

Potential  CAS  9904.401 
Noncompliances 

If  the  Government  relied  exclusively 
on  CAS  9904.418,  as  suggested, 
contractors  might  erroneously  assume 
that  indirect  costs  can  be  estimated  and 
accumulated  differently.  For  example,  a 
contractor  might  estimate  indirect  costs 
in  contract  cost  proposals  based  on  the 
use  of  two  pools  and,  after  award, 
accumulate  actual  costs  based  on  the 
use  of  one  combined  pool.  This  would, 
however,  violate  the  consistency  and 
comparability  objectives  and 
requirements  of  9904.401. 

The  CAS  9904.401  provision  at 
9904.401-50(a)(2)  provides  that"*   •   * 
the  cost  accounting  practices  used  in 
estimating  costs  in  pricing  a  proposal 
and  in  accumulating  and  reporting  costs 
on  the  resulting  contract  shall  be 
consistent  with  respect  to  *  *  *  (2)  The 
indirect  cost  pools  to  which  each 
element  or  function  of  cost  is  charged  or 
proposed  to  be  charged  *  *  *" 
Therefore  it  could  be  argued  that  if  pool 
combinations  and  split-outs  are  not 
treated  as  compliant  changes  in  cost 
accounting  practices,  a  contractor  could 
never  combine  or  split-out  a  pool 
because  that  would  result  in  a  CAS 
9904.401  noncompliance. 

That  line  of  reasoning  is.  however,  not 
what  the  current  CAS  contract  clause 
provisions  stipulate  for  compliant 
changes.  The  Board's  rules  clearly 
permit  contractors  to  combine  or  split- 
out  pools  as  a  voluntary  change  from 
one  compliant  practice  to  another 
compliant  practice.  However,  to  remedy 


any  material  shifts  in  costs  allocated  to 
cost  objectives  resulting  from  such 
compliant  changes,  the  contractor  is 
specifically  required  to  agree  to  contract 
price  and  cost  adjustments  under  the 
CAS  contract  clauses. 

In  Brief 

Under  the  Board's  existing  rules,  pool 
combinations  and  split-outs  resulting  in 
cost  accounting  practice  changes  are 
permitted  as  compliant  changes  to 
established  cost  accounting  practices. 
However,  the  practice  change  is  subject 
to  the  Board's  notification  and 
disclosure  requirements,  and  the 
resulting  cost  impact  of  the  practice 
change  on  CAS-covered  contracts  is 
subject  to  the  applicable  CAS  contract 
price  and  cost  adjustment  provisions. 

The  commenters'  recommendations 
avoid  resolution  of  the  primary  issue, 
i.e.,  what  constitutes  a  change  in  cost 
accounting  practice?  It  only  moves  the 
issues  concerning  pool  combinations 
and  split-outs  from  disagreements  over 
whether  a  change  in  cost  accounting 
practice  has  occurred  to  disagreements 
over  whether  there  is  a  CAS  9904.401  or 
CAS  9904.418  noncompHance.  It  does 
not  resolve  the  underlying  issue. 

The  argument  that  pool  combinations 
and  split-outs  should  not  be  considered 
changes  in  cost  accounting  practice  that 
are  subject  to  the  Board's  rules  for 
contract  price  and  cost  adjustment,  as 
suggested  by  the  commenters,  appears 
inconsistent  with  the  resulting  actions 
necessitated  by  such  actions.  For 
example: 

— New  forecasted  indirect  cost  rate 
agreements  and/or  billing  rates  need 
to  be  established. 
— The  contractor's  Disclosure 
Statement,  if  required,  must  be 
updated  to  reflect  the  selection  and 
composition  of  the  new  combined  or 
spbt-out  pools  and  the  composition  of 
each  new  pool's  allocation  base. 
Under  the  Board's  proposed  approach 
in  this  NPRM.  if  the  original  pools  were 
comphant  v^th  CAS  9904.418  and  the 
new  combined  pool  or  split-out  pools 
is/ are  CAS  9904.418  compliant,  then  the 
resulting  changes  in  the  methods  and 
techniques  used  to  accumulate  the  costs 
of  indirect  activities  and  allocation  base 
data,  the  selection  and  composition  of 
the  pool{s)  and  the  composition  of  the 
allocation  base(s),  can  be  treated  as  a 
compliant  change  in  cost  accounting 
practice.  The  outcome  of  the  proposed 
approach  is  more  predictable  than  the 
commenters'  suggested  approach  which 
could  result  in  noncompliances.  The 
administrative  costs  and  financial  risks 
to  contractors  associated  vn\h  compliant 
changes  should  be  less  than  the 
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administrative  costs  and  financial  risks 
associated  with  contractor  corrective 
actions  that  would  be  required  if  a 
practice  change  is  implemented  and  it  is 
subsequently  determined  to  be 
noncompliant. 

Accordingly,  the  commenters' 
suggestions  that  the  amendments 
proposed  in  the  prior  NPRM  not  be 
promulgated  were  not  adopted. 

Comment:  Several  commenters  stated 
that  the  proposed  language  concerning 
"cost  accimiulation"  was  confusing  and 
that  cost  accumulation  was  not  a  cost 
accounting  practice  but  the  result  of  the 
application  of  a  contractor's  cost 
accounting  practices. 

Response:  The  proposed  coverage  was 
intended  to  make  it  explicit  that  the 
term  "cost  accounting  practice" 
includes  the  methods  and  techniques 
used  to  accumulate  costs  of  specific 
activities  in  specific  intermediate  cost 
objectives  and  to  accumulate  the  costs 
of  specific  activities,  or  groups  of 
activities,  in  specific  indirect  cost  pools 
for  subsequent  allocation  to 
intermediate  and/or  final  cost 
objectives.  This  concept,  although 
questioned  by  several  commenters,  is 
consistent  with  9904.401-50(a)(2) 
which  specifically  requires  that: 

"(a)  *   *   *  The  standard  allows  grouping  of 
homogeneous  costs  in  order  to  cover  those 
cases  where  it  is  not  practicable  to  estimate 
contract  costs  by  individual  cost  element  or 
function.  However,  costs  estimated  for 
proposal  purpxTses  shall  be  presented  in  such 
a  manner  and  in  such  detail  that  any 
significant  cost  can  be  compared  with  the 
actual  cost  accumulated  and  reported 
therefor.  In  any  event  the  cost  accounting 
practices  used  in  estimating  costs  in  pricing 
a  proposal  and  in  accumulating  and  reporting 
costs  on  the  resulting  contract  shall  be 
consistent  with  respect  to  "  *   *   *  (2)  The 
indirect  cost  pools  to  which  each  element  or 
function  of  cost  is  charged  or  proposed  to  be 
charged  •  •   •  " 

Since  commenters  opined  that  the 
proposed  language  may  be  interpreted 
differently,  the  Board  has  essentially 
retained  the  existing  language  at 
9903.302-l(c)  that  cited"*   *   * 
methods  and  techniques  used  to 
accumulate  costs  *  *  *  "  in  an  attempt 
to  mitigate  the  commenters"  expressed 
concerns  and  to  facilitate 
implementation  of  the  amendments 
being  proposed  today.  The  Board  wishes 
to  emphasize,  however,  that  the 
proposed  coverage  contained  in  this 
NPRM  is  not  intended  to  alter  the 
meaning  of  any  Standard  in  parts  9904 
or  9905  of  the  Board's  regulations. 
Rather,  the  intent  is  to  facilitate  an 
understanding  that  the  Board's 
definition  of  a  cost  accounting  practice, 
in  part  9903,  includes  the  methods  and 
techniques  used  to  accimiulate  cost  in 


specific  intermediate  cost  objectives  and 
the  selection  of  the  number  of  pools 
established  to  accumulate  the  costs  of 
specific  functions  (or  activities). 
Specifically,  that  the  number  of  pools 
established  to  accumulate  the  costs  of 
specific  activities,  or  groups  of 
activities,  included  therein,  is  a  method 
or  technique  used  to  allocate  indirect 
costs,  i.e.,  a  cost  accoimting  practice. 
Accordingly,  the  phrase  "selection 
*  *  *  of  cost  pools"  was  added  to  the 
definition  of  a  cost  accounting  practice 
(see  9903.302-l(c)(l)(iii)).  Where 
deemed  appropriate,  the  illustrations 
proposed  in  the  prior  NPRM  for 
inclusion  in  section  9903.302-3  were 
revised  to  further  clarify  these  cost 
accounting  practices. 

Comment:  Several  commenters 
opined  that  existing  regulations  provide 
the  Government  with  adequate 
protection  against  significant  cost  shifts 
resulting  from  pool  combinations  and 
split-outs.  One  commenter  stated: 
"  *   *   *  The  Truth  in  Negotiations  Act 
requires  full  disclosure  of  contractor 
decisions  and  plans  (regarding 
organizational  changes)  prior  to  contract 
award.  The  causal  beneficial 
relationship  and  homogeneity 
requirements  of  tha^tandards  require 
that  major  elements  of  indirect  pools 
have  the  same  or  similar  relationship  to 
benefiting  cost  objectives.  Novation 
agreements  prevent  improper  cost 
increases  to  the  Government  *   •   •  " 

Response:  The  referenced  laws  and 
regulations  serve  different  purposes. 

The  Truth  in  Negotiations  Act  (TINA) 
only  applies  to  the  specific  data  that  the 
contractor  identifies  and  certifies  as 
being  accurate,  complete  and  current  as 
of  a  specified  date.  A  signed 
certification  is  normally  obtained  prior 
to  contract  award  when  contract 
negotiations  are  completed  or  agreement 
on  contract  price  occurs.  After  contract 
award,  TINA  provides  no  protection  for 
decisions  or  plans  made  to  change  the 
cost  accounting  practices  used  to 
accimiulate  the  costs  of  contract 
performance.  Also,  TINA  provides  no 
protection  for  contracts  priced  using 
noncompliant  practices.  The  Board's 
rules  and  Standards  do.  Applicable  CAS 
contract  clauses  require  that  the  same 
cost  accounting  practices  used  to 
develop  contract  cost  proposal  estimates 
be  applied  consistently  when 
accumulating  the  costs  of  contract 
performance,  after  contract  award. 
Changes  in  compliant  practices  are 
permitted  but  affected  contract  prices 
and  costs  are  subject  to  adjustment  for 
the  cost  impact  of  the  change  in 
practice.  TINA  and  CAS  are  completely 
independent  concepts  that  have  entirely 
different  applications  and  purposes. 


As  discussed  in  a  prior  comment, 
9904.418,  in  and  of  itself,  does  not 
address  all  as()ects  relative  to  changes  in 
cost  accounting  practices  resulting  from 
pool  combinations  or  split-outs. 

Novation  agreements  do  not  address  a 
contractor's  cost  increases  or  decreases 
due  to  changes  in  cost  accoimting 
practices.  Novation  agreements  are  used 
only  when  a  contract  is  transferred  or 
assigned  from  the  original  performing 
entity  to  a  subsequent  performing  entity 
("successor-in-interest").  Novation 
agreements  limit  the  cost  to  the 
Government  (amount  paid  by  the 
Government)  by  precluding  increased 
contract  costs  for  the  novated  contracts. 
The  novation  agreement  enables  the 
Government  to  disallow  any  higher 
level  of  costs  incurred  by  the  successor 
in  interest. 

Comment:  One  commenter  suggested 
that  the  words  "at  specified  locations" 
proposed  for  9903.302-l(c)  (2)  and  (3) 
be  replaced  with  "for  a  particular 
segment,  home  office,  or  business  unit" 
because  contractors  may  not  accumulate 
costs  by  location. 

Response:  The  suggestion  was 
adopted. 

Comment:  Several  commenters 
suggested  that  certain  language  in 
proposed  9903.302-l(c)  (1),  (2)  and  (3) 
be  deleted  or  conformed  with  the 
language  in  the  Board's  rules  and 
applicable  Standards. 

Response:  To  the  extent  deemed 
appropriate,  the  Board  has  revised  the 
proposed  language  for  9903.302-l(c)  for 
improved  conformity  with  the  language 
contained  in  the  Board's  rules  and 
applicable  Standards. 

Comment:  In  reading  the  prior  NPRM 
preamble  comments  at  61  FR  49199, 
some  commenters  concluded  that  to 
move  work  from  one  segment  to  another 
is  deemed  a  cost  accounting  practice 
change  by  the  Board.  One  commenter 
stated  the  prior  NPRM  imphes  that  a 
contractor  cannot  decide  to  move 
contract  work  to  another  segment 
without  generating  a  cost  accounting 
practice  change. 

Response:  Ii  there  is  a  change  in  the 
place  of  performance  for  some  part  of 
the  contract  work,  the  costs  estimated  to 
be  performed  in-house  by  the  proposing 
segment  will  not  be  accumulated  in  the 
proposing  segment's  cost  accounting 
records  under  the  same  elements  of  cost 
as  proposed,  e.g.,  as  direct  material, 
labor  and  allocable  overhead  cost. 
Instead  the  allocable  contract  costs  will 
still  be  accumulated  by  the  same 
performing  segment,  but  as  a  different 
cost  element,  e.g.,  intra-company 
transfer  cost,  in  accordance  with  the 
segment's  established  cost  accounting 
practices.  Such  intra-company 
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"purchases"  or  "orders"  that  result  in 
the  accumulation  of  costs  under 
different  cost  elements  by  the  proposing 
segment  do  not  constitute  a  change  to 
that  segment's  estabUshed  cost 
accounting  practices. 

However,  the  prior  NPRM  also  stated 
that  if  the  responsibility  for  performing 
a  contract  is  transferred  in  its  entirety 
from  one  segment  to  another  segment, 
that  "neither  segment's  cost  accoimting 
practices  may  have  changed  •  *  *  Such 
changes  in  the  place  of  contract 
performance  are  subject  to  applicable 
procurement  regulations  *  *  *  "  In 
such  cases,  the  costs  of  contract 
performance  estimated  in  accordance 
with  the  original  segment's  cost 
accounting  practices  would  not  be 
incurred,  accumulated  and  reported  by 
the  original  proposing  segment.  Instead, 
a  different  segment,  i.e.,  the  acquiring 
segment,  would  accumulate  the  costs  of 
contract  performance  in  accordance 
with  its  established  cost  accounting 
practices.  The  contract  transfer  does  not 
constitute  a  change  to  either  segments' 
established  cost  accounting  practices. 
Such  contract  transfers  in  place  of 
performance  are  not  specifically 
addressed  under  the  Board's  regulations 
which  presume  that  contracts  and 
subcontracts  will  be  performed  by  the 
segment  or  segments  designated  in  the 
contractor's  proposal.  Resolution  of 
contract  transfers  resulting  in  changes  in 
the  place  of  contract  performance 
remain  subject  to  applicable 
procurement  regulati  as. 

Comment:  One  commenter  stated  that 
the  prior  NPRM  appears  inconsistent. 
Specifically:  "  *   *   *  the  NPRM  states 
that  a  change  in  the  composition  of  a 
cost  pool  or  allocation  base  represents 
an  accounting  practice  change. 
However,  performing  an  additional 
contract  within  that  cost  pool  and 
allocation  base,  or  completing  an 
existing  contract  does  not  represent  an 
accounting  practice  change.  Similarly, 
the  transfer  of  an  ongoing  G&A  function, 
such  as  Marketing,  from  a  Home  Office 
to  a  Business  Segment,  is  treated  in  the 
NPRM  as  a  change  but  transfers  of 
employees  are  not  •  •  •  "  Another 
commenter  stated  that  under  the  prior 
NPRM.  composition  of  the  pool  would 
be  defined  as  a  volume  change. 

Response:  There  is  no  inconsistency. 

The  Board's  underlying  concept  is 
that  the  indirect  cost  of  performing  a 
specific  function  (or  activity)  must  be 
accumulated  in  the  same  intermediate 
cost  objective  and  included  in  the  same 
indirect  cost  pool  when  a  contractor 
estimates  and  accumulates  costs.  An 
entire  function  cannot  be  transferred 
from  one  indirect  cost  pool  to  another 
indirect  cost  pool  after  award  unless  the 


contractor  processes  a  compliant  change 
in  cost  accounting  practice.  Otherwise, 
the  transfer  is  not  in  compliance  with, 
the  requirements  of  9904.401  or 
9905.501,  as  applicable. 

An  individual  employee  can  change 
duties  to  support  different  functions  and 
be  transferred  from  function  to  function 
or  from  pool  to  pool.  Such  employee 
transfers  are  not  a  change  in  cost 
accounting  practice  as  long  as  the  costs 
of  the  ongoing  functions  or  activities 
continue  to  be  accumulated  in  the  same 
intermediate  cost  objectives  and  the 
intermediate  cost  objectives  remain  in 
the  same  indirect  cost  pools. 

Volume  changes  (e.g.,  adding  contract 
work  or  completing  work)  are  not  a  cost 
accounting  practice  change.  There  is  no 
inconsistency  because  the  addition  of 
new  work  and  completion  of  existing 
work  is  considered  in  the  contractor's 
forecasts  when  direct  and  indirect  cost 
levels  are  estimated  to  support  the 
contractor's  forecasted  indirect  cost 
rates  that  are  used  to  estimate  contract 
costs. 

Comment:  A  commenter  concluded 
that  the  Goveiliment  may  deem 
equipment  transfers  to  be  a  change  in 
cost  accounting  practice. 

Response:  Presumably,  the 
conunenter  is  referring  to  the  physical 
transfer  of  equipment  whose  costs  are 
depreciated  and  recovered  as  an  indirect 
cost.  A  change  in  cost  accounting 
practice  would  not  result  if  the  physical 
transfer  of  equipment  occurs  because 
the  equipment  will  be  used  to  support 
a  different  function  or  activity.  The 
Board's  assumption  is  that  the  original 
function  and  the  different  function  did 
not  move,  i.e.,  the  indirect  costs  of  each 
function  are  included  in  the  same 
indirect  cost  pool  or  pools  before  and 
after  the  transfer.  Only  the  equipment 
and  its  depreciation  charge  moved 
because  the  equipment  is  now  used  to 
support  the  different  function. 
Therefore,  the  described  transfer  of 
equipment  is  similar  to  the  employee 
transfer  discussed  above  and  the 
"employee  transfer"  illustration  that  is 
proposed  to  be  added  as  "not  a  change 
in  cost  accounting  practice"  (see 
9903.302^(h)  in  this  NPRM). 

Change  to  a  Cost  Accounting  Practice — 
Exceptions 

Comment:  Regarding  the  proposed 
revisions  for  9903.302-2(b)(l),  one 
commenter  recommended  that  the 
undefined  term  "company-wide" 
proposed  in  the  prior  NPRM  be  replaced 
with  the  term  "home  office". 

Response:  The  commenter's 
recommendation  was  adopted.  In 
addition,  the  last  sentence  was  revised 
to  clarify  that  the  exception  does  not 


apply  to  transfers  of  ongoing  functions 
between  segments  as  well  as  to  transfers 
of  ongoing  functions  between  pools 
within  a  segment. 

Comment:  Regarding  the  proposed 
addition  of  a  new  exception  at 
9903.302-2(b)(4),  commenters 
expressed  concern  that  the  rationale  for 
the  proposed  exception  was  not  clear, 
that  the  proposed  language  was  not 
clear  and/or  that  certain  technical 
aspects  required  expansion.  Another 
opined  that  the  cost  impact  of  the 
change  would  be  zero  and  that  there 
was  no  benefit  from  this  exception.  A 
Federal  agency  commented  that  the 
described  exception  is  a  cost  accoimting 
practice  change  that  should  be  disclosed 
to  the  Government  and  treated  as  an 
"exemption"  from  the  cost  impact  and 
contract  price  and  cost  adjustment 
process. 

Response:  The  unintended  confusion 
and  concerns  generated  by  this 
proposed  exception  have  been 
interpreted  by  the  Board  to  mean  that 
the  anticipated  costs  of  implementation 
associated  with  this  proposed  exception 
could  far  exceed  the  potential  benefits 
envisioned  by  the  Board.  Accordingly, 
the  Board  is  not  proceeding  with  the 
previously  proposed  exception  in  this 
supplemental  NPRM.  Consequently, 
when  a  contractor  makes  the  types  of 
changes  that  were  proposed  in  the  prior 
NPRM  as  exceptions  to  the  Board's 
definition  of  a  "change  to  a  cost 
accounting  practice,"  such  changes 
shall  not  be  treated  as  exceptions  to  the 
Board's  rules.  Instead,  the  determination 
of  whether  a  change  in  cost  accounting 
practice  has  or  has  not  occurred  shall 
continue  to  be  made  in  accordance  with 
the  Board's  promulgated  definitions  of 
the  terms  "cost  accounting  practice" 
and  "change  to  a  cost  accounting 
practice." 

Exemptions  From  Contract  Price  And 
Cost  Adjustment  Proposed  in  the  Prior 
NPRM  That  Are  Withdrawn 

9903. 302-2(c)(l)— Physical  Changes  To 
Improve  Management  Efficiency  and 
Effectiveness 

Comments:  Contractors  conceptually 
supported  the  proposed  exemption  for 
improved  effectiveness  and  efficiencies 
but  recommended  significant  language 
changes  and  questioned  the  level  of 
detail  needed  to  obtain  the  exemption. 
The  concern  was  that  the  administrative 
cost  of  requesting  the  exemption  would 
approximate  the  same  levels  of  cost 
needed  to  prepare  and  support  a  cost 
impact  proposal.  Examples  of 
recommendations  were  that: 
— Detailed  guidance  be  developed  on 

what  constitutes  "improved 
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management  efficiency  and 
effectiveness,"  to  eliminate  the 
potential  requirement  of  a  cost  impact 
as  measurable  proof  of  such  efficiency 
and  effectiveness. 
—The  criteria  should  not  be  limited  to 
just  "*   *  *  changes  in  cost 
accumulation  practices  *  *   *"It 
should  apply  to  all  applicable  cases. 
The  term  "physical  realignment" 
should  be  clarified. 

Other  commenters  did  not  support  the 
proposed  exemption. 

One  respondent  recommended 
"•  *  *  deletion  of  the  (c)(1)  exemption 
since  it  does  not  support  consistency, 
the  primary  objective  of  the  Cost 
Accounting  Standards.  It  also  does  not 
support  the  objective  of  fairness  since 
the  contractor's  interests  are  placed 
above  the  interests  of  the  government 
with  no  legal  recourse.  Historically  at 
this  contractor  location,  the  contract 
price  and  cost  adjustment  process  has 
not  hindered  contractor  accounting 
change  decisions  that  result  in  more 
economical  business  operations  .  .  . 
Further,  the  current  exemption  criterion 
is  too  broad,  does  not  appear  consistent 
with  the  prefatory  response  requiring 
significant  physiciil  and  cost  level 
changes,  and  promotes  inconsistent 
treatment  of  organizational  accounting 
changes.  The  tremendous  resources 
expended  to  enhance  the  Cost 
Accounting  Standards,  especially  in  the 
cost  impact  area,  will  be  neutralized  by 
this  one  sentence  exemption,  if 
implemented.  Contractor's  will  be 
allowed  to  submit  nearly  all  future 
accounting  changes  imder  this 
exemption  while  the  improved  CAS  cost 
impact  regulations  may  rarely  ever  be 
used  .  .  ." 

A  Federal  agency  representative 
recommended  deletion  of  the  exemption 
proposed  in  the  prior  NPRM  and 
reinstatement  of  the  desirable  change 
criteria  that  was  proposed  in  the 
ANPRM.  Another  Federal  agency 
official  recommended  that  the  proposed 
exemption  be  revised  to  "*   *  *  state 
that  in  order  for  a  change  in  cost 
accimiulation  practice  to  be  exempt 
from  a  contract  price  and  cost 
adjustment,  it  must  result  from 
restructuring  activities  and  the 
contractor  must  notify  the  cognizant 
Federal  agency  official  of  the  change 
prior  to  beginning  the  restructuring 
activities  or  by  some  other  mutually 
agreeable  date." 

Response:  The  contractor  community 
indicated  that  the  administrative  costs 
associated  with  the  submission  of  data 
and  other  efforts  needed  to  support  a 
request  for  the  proposed  exemption  may 
exceed  the  administrative  costs 


associated  with  the  cost  impact  process. 
If  the  request  for  exemption  were 
denied,  the  contractor  would  still  be 
subject  to  potential  contract  price  and 
cost  adjustment  and  the  CAS  cost 
impact  process.  The  contractor 
community  advocated  expansion  of  the 
proposed  cost  accumulation  exemption 
criteria  (which  was  designed  to  mitigate 
the  cost  impact  process  associated  with 
pool  combinations  and  spht-outs)  to 
include  all  cost  accounting  practice 
changes.  Additionally,  the  contractor 
community  advocated  that  the  criteria 
for  desirable  changes  also  be  expanded 
to  include  changes  made  to  improve  the 
economy  and  efficiency  of  the 
contractor's  operations. 

The  Federal  agency's 
recommendation  that  only  a  change  in 
cost  accoimting  practice  resulting  from 
restructuring  activities  be  exempted, 
imphes  that  a  contractor's  exemption 
request  would  not  be  approved  unless 
the  restructuring  activities  are 
determined  to  result  in  savings  in 
accordance  with  that  agency's 
procedures.  The  Board  does  not  believe 
that  CASB  rules  and  agency 
procurement  regulations  should  be  so 
inextricably  interwined. 

In  order  to  arrive  at  an  equitable 
balance  between  the  previously 
proposed  "exemption"  provision  and 
the  equitable  adjustment  provisions 
applicable  to  "desirable  changes."  the 
Board,  in  this  supplemental  NPRM. 
proposes  to  replace  the  previously 
proposed  exemption  coverage  with 
expanded  "desirable  change"  coverage 
as  described  below,  under  the  heading 
"Desirable  Changes."  The  Board 
believes  such  expanded  "desirable 
change  criteria"  when  finalized  in  the 
Board's  regulations  will  result  in  greater 
use  of  that  provision,  and  that  it  would 
not  discourage  contractor's  from 
implementing  economy  and  efficiency 
measures  that  result  in  cost  accounting 
practice  changes.  The  approach  being 
proposed  in  this  NPRM  should  also 
minimize  the  costs  required  to 
administer  compliant  changes  made  to  a 
contractor's  cost  accounting  practices. 

Additional  comments  relative  to  this 
matter  are  requested  under  Section  F. 

9903. 302-2(c)(2)— Changes  in  the 
Selection  and  Composition  of  Overhead 
and  General  and  Administrative 
Expense  Pools  when  Specified  Criteria 
are  Met 

Comment:  Several  contractor  and  two 
Federal  agency  representatives 
recommended  deletion  of  this 
previously  proposed  exemption.  One 
commenter  supported  the  Board's 
proposal.  Another  recommended  that 


the  proposed  one  percent  corridor  be 
expanded. 

Response:  The  proposed  exemption 
was  intended  to  aJlow  contractors  to 
combine  or  split-out  pools  that  included 
the  same  or  similar  types  of  activities 
with  common  beneficial  or  causal 
characteristics:  provided,  the  resulting 
indirect  cost  allocations  to  final  cost 
objectives  would  closely  approximate 
the  indirect  cost  allocations  that  would 
have  resulted  had  the  pool  combination 
or  spUt-out  not  been  made.  In  such 
circumstances,  contractors  would 
provide  notification  of  the  change  in 
cost  accounting  practice,  demonstrate 
that  the  resulting  indirect  cost  rates  are 
expected  to  fall  within  a  prescribed 
corridor,  but  they  would  not  be  required 
to  incur  the  administrative  costs 
associated  with  the  cost  impact  process. 
The  proposal  was  not  supported  by 
either  the  contractor  community  or  by 
Federal  representatives.  The  Board  has, 
therefore,  withdrawn  this  proposed 
exemption  from  the  supplemental 
NPRM  being  issued  today. 

Additional  comments  relative  to  this 
matter  are  requested  under  Section  F. 

Illustrations — Changes  in  cost 
accounting  practices 

Comment:  Commenters  suggested 
certain  editorial  changes  to  the 
illustration  proposed  at  9903.302-  . 
3(c)(4)  in  the  prior  NPRM.  One 
commenter  stated  that  the  illustration 
did  not  represent  a  change  in  cost 
accounting  practice  since  the 
accounting  method  or  technique  had  not 
changed. 

Response:  The  proposed  illustration  is 
consistent  with  the  Board's  definitions 
of  the  terms  "cost  accounting  practice" 
and  "change  to  a  cost  accounting 
practice.  "  The  illustration  was  revised 
to  incorporate  suggested  editorial 
changes  and  to  emphasize  how  the 
methods  and  techniques  had  changed 
with  respect  to  cost  accumulation, 
selection  and  composition  of  the  pool, 
and  composition  of  the  allocation  base. 

Comment:  In  regard  to  the 
illustrations  proposed  at  9903.302-3(c) 
(5)  and  (6)  in  the  prior  NPRM.  one 
commenter  disagreed  that  the 
illustrations  depicted  changes  to  cost 
accounting  practices  and  recommended 
that  they  be  deleted.  Others  inquired 
regarding  the  application  of  the  Board's 
proposed  exemptions  to  the  illustrated 
practice  change. 

Response:  The  purpose  of  the 
proposed  illustrations  was  to  provide 
examples  of  practice  changes  subject  to 
the  proposed  exemptions  from  the 
contract  price  and  cost  adjustment. 
Since  the  proposed  exemptions  have 


37662 


Federal  Register  /  Vol.  62,  No.  134  /  Monday,  luly  14,  1997  /  Proposed  Rules 


been  withdrawn,  the  proposed 
illustrations  have  also  been  withdrawn. 

Comment:  A  commenter 
recommended  deletion  of  the 
illustration  proposed  at  9903.302- 
3(c)(9)  in  the  prior  NPRM  because 
"•   •   *  the  method  or  technique  has  not 
changed*   *   *"  Another  indicated  that 
the  illustration  represented  a  change  in 
cost  accounting  practice  because  there 
has  been  a"*  *   *  a  change  in  the 
allocation  base  *  *  *"  but  that  the 
illustration  was  confusing  in  that  the 
change  was  referred  to  as  "*   *   'a 
change  in  the  selection  of  the  allocation 
base  activity  •   *   •  perhaps  if  the  word 
"activity"  is  deleted,  users  will  not  have 
to  interpret  what  was  intended." 

Response:  The  illustrated  transfer  of 
the  entire  inspection  function  from  one 
pool  to  another  pool  is  a  change  in  cost 
accounting  practice  because  several  of 
the  methods  or  techniques  listed  as 
examples  in  the  definition  of  the  term 
"cost  accounting  practice"  have 
changed.  The  proposed  illustration  was 
revised  to  more  precisely  cite  the 
methods  or  techniques  that  changed  (see 
9903.302-3(c)(7)). 

Comment:  The  illustration  proposed 
at  9903.302-3(c)(10)  in  the  prior  NPRM 
introduces  the  concept  of  contract 
practices  versus  contractor  practices. 
Extending  the  voluntary  change 
concepts  to  contract  practices  that 
change  because  of  a  merger  or 
acquisition  is  inappropriate.  One 
commenter  did  not  agree  that  the 
depicted  pool  split-out  was  a  change  in 
cost  accounting  practice. 

Response:  The  purpose  of  the 
proposed  illustration  is  to  make  explicit 
that  a  cost  accounting  practice  change 
made  to  an  acquired  segment's 
estabUshed  cost  accounting  practices  by 
an  acquiring  contractor  after  the 
effective  date  of  a  merger  or  acquisition 
is  a  change  to  that  segment's  established 
cost  accounting  practices  with  regard  to 
the  acquired  CAS-covered  contracts  that 
will  be  completed  by  the  acquired 
segment.  The  Board  agrees  with  the 
commenter  that  the  Board's  rules 
governing  changes  to  a  cost  accounting 
practice  apply  to  the  contractor's  cost 
accounting  practices  established  for  the 
performing  segment  or  business  unit, 
and  that  separate  practices  are  not  to  be 
established  for  individual  contracts. 
However,  the  Board's  rules  are  appUed 
to  individual  contracts  through  the 
incorporation  of  an  applicable  CAS 
contract  clause  which  requires  the 
contractor  to  comply  with  appUcable 
Standards  and  to  consistently  follow  the 
contractor's  established  (or  if  required, 
disclosed)  cost  accounting  practices 
when  accumulating  and  reporting 
contract  performance  cost  data.  Thus, 


when  the  acquiring  contractor  elects  to 
change  the  cost  accounting  practices 
previously  used  by  the  acquired 
segment  to  estimate  and  accumulate 
contract  costs,  a  cost  accoimting 
practice  change  occurs  for  the  acquired 
G\S-covered  contracts  affected  by  the 
practice  change,  and  such  covered 
contracts  are  subject  to  potential 
contract  price  and  cost  adjustment.  The 
proposed  illustration  was  modified  to 
reflect  that  the  contracting  parties 
agreed  that  a  change  to  a  cost 
accounting  practice  had  occurred  (see 
9903.302-3(c)(8)). 

Comment:  The  use  of  the  words 
"identified"  in  the  illustration  proposed 
to  be  added  as  9903.302-4(i)  in  the  prior 
NPRM  is  not  clear. 

Response:  The  illustration, 
promulgated  in  this  proposed  rule  at 
9903.302-4(h),  was  revised  to  clarify 
that  the  transfer  of  an  employee  from 
one  intermediate  cost  objective  to  a 
different  intermediate  cost  objective 
does  not  result  in  a  change  to  a  cost 
accounting  practice  when  the  costs  of 
the  ongoing  functions  or  activities 
continue  to  be  accumulated  consistently 
in  the  same  intermediate  cost  objectives 
and  that  the  intermediate  cost  objectives 
remain  in  the  same  indirect  cost  pools, 
before  and  after  the  employee  is 
transferred.  The  words  "identified" 
were  deleted  where  it  appeared. 

Comment:  With  respect  to  the 
illustration  proposed  to  be  added  as 
9903.302-4(j)  in  the  prior  NPRM,  the 
increase  in  the  base  for  the  allocation  of 
home  office  costs  resulting  from  the 
creation  of  a  new  segment  is  not  an 
"initial  adoption"  of  a  cost  accounting 
practice. 

Response:  The  initial  allocation  of 
home  office  costs  to  a  newly  created 
segment  constitutes  the  initial  adoption 
of  a  cost  accounting  practice  for  that 
entity.  If  the  same  established  practices 
used  for  existing  segments  are  applied 
(e.g.,  volume  increase  in  base)  or  if  a 
sp>ecial  or  different  allocation  method  or 
technique  is  established  to  reflect  the 
beneficial  or  causal  relationship  of  the 
home  office  costs  to  the  new  segment, 
a  cost  accoimting  practice  is  established 
for  the  first  time,  and.  if  required,  must 
be  disclosed.  However,  such  first  time 
adoptions  are  treated  as  an  exception 
from  the  definition  of  a  change  to  a  cost 
accounting  practice  in  order  not  to 
trigger  the  CAS  contract  price  and  cost 
adjustment  provisions.  The  proposed 
illustration,  promulgated  in  this  rule  at 
9903.302-4(1).  was  revised  to  make 
expUcit  that  the  described  "increase  in 
the  base  for  the  allocation  of  home  office 
costs"  is  a  first  time  adoption  of  a  cost 
accoimting  practice,  i.e.,  an  exception  to 


the  definition  of  a  change  to  a  cost 
accounting  practice. 

Contract  Clauses 

Comment:  A  commenter 
recommended  deletion  of  the  proposed 
words  "or  will  result"  in  paragraph 
(a)(5),  entitled  "Noncompliance,"  of  the 
proposed  contract  clause  because  the 
commenter  believed  that  the  meaning 
and  resulting  application  of  the  phrase 
was  unclear.  The  commenter  inquired: 
Does  it  apply  to  increased  costs  under 
the  contracts  that  have  been  awarded  by 
the  date  of  noncompliance  or  is  a 
projection  based  on  future  awards 
reouired? 

nesponse:  The  intent  of  the  phrase 
"will  result"  is  to  require  consideration 
of  the  amounts  remaining  to  be  paid 
under  existing  CAS-covered  contracts 
affected  by  a  noncompliant  cost 
accounting  practice  that  was  used  to 
estimate  contract  costs.  For  example, 
assume  that  a  noncompliant  practice 
was  used  to  estimate  contract  costs  for 
a  fixed-price  contract  which  resulted  in 
the  negotiation  of  an  overstated  price. 
After  award,  at^e  time  the 
noncompliance  is  being  resolved,  the 
affected  fixed-price  contract  is  partially 
complete  with  units  of  production 
remaining  to  be  billed  at  the  negotiated 
contract  unit  price.  In  such  cases, 
increased  costs  paid  occurred  when  the 
Government  paid  for  the  units  that  were 
completed  and  delivered.  Increased 
costs  paid  by  the  Government  would 
also  result  in  the  future  as  the  contractor 
receives  payment  for  the  remaining 
contract  items  when  they  are  completed 
and  delivered.  Resolution  of  estimating 
noncompUances,  in  the  form  of  required 
contract  price  adjustments  for  affected 
cost-type  and/or  fixed-price  contracts, 
need  not  wait  until  the  Government 
actually  pays  the  increased  costs 
included  in  the  negotiated  contract 
price.  The  proposed  provision  was 
retained. 

Comment:  A  commenter 
recommended  that  the  "access  to 
records"  paragraph  be  revised  by 
deleting  the  proposed  coverage 
describing  the  type  and  form  of  records 
covered.  The  commenter  expressed 
concern  that  the  proposed  language 
regarding  providing  copies  of  computer 
software  may  involve  third  party 
agreements. 

Response:  The  previously  proposed 
references  to  "software"  have  been 
deleted  from  the  revised  contract  clause 
language  being  proposed  today. 

Comment:  A  Federal  agency 
recommended  that  the  contract  clause  at 
9903.201-4(d),  applicable  to  negotiated 
contracts  awarded  to  a  United  Kingdom 
contractor,  and  9903.201-4(e)  Cost 
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Accounting  Standards — Educational 
Institutions,  be  modified  for  consistency 
with  the  amendments  proposed  for  the 
contract  clauses  at  9903.201^(a).  Full 
Coverage,  and  9903.201-4{c),  Modified 
Coverage. 

Response:  Clause  (d),  for  United 
Kingdom  contractors,  is  quite  different 
from  the  other  referenced  provisions.  In 
addition,  it  is  both  brief  and  simple.  In 
the  absence  of  any  identified 
implementation  problems,  that  clause 
does  not  appear  to  be  in  need  of 
modification.  The  clause  for  educational 
institutions  was  promulgated  on 
November  8, 1994.  In  response  to  one 
related  ANPRM  comment,  the  Board 
asked  in  the  prior  NPRM  (61  FR  49206) 
for  further  comments  on  the  desirability 
and  support  for  making  such  revisions. 
Only  this  one  comment  was  received. 
Accordingly,  the  Board  believes  that 
such  revision  is  not  currently 
warranted. 

Desirable  Changes 

Comment:  Several  contractors  urged 
the  Board  to  retain  the  ANPRM 
provisions  that  included  economy  and 
efficiency  changes  as  examples  of 
desirable  changes.  A  professional 
association  recommended:  "*  *   *  make 
it  clear  that  organizational  changes 
intended  to  produce  cost  savings  are 
desirable  and  should  be  administered 
using  equitable  adjustment  procedures." 

Response:  The  ANPRM  criteria  for 
desirable  changes  was  deleted  when  the 
NPRM  exemption  for  economy  and 
efficiency  changes  was  proposed.  The 
Board  concluded  that  performing 
contractors  and  Federal  officials  should 
not  be  able  to  choose  which  of  the  two 
types  of  coverage  should  be  applied  to 
changes  in  cost  accounting  practices 
that  result  from  contractor  actions  taken 
to  improve  the  economy  and  efficiency 
of  operations.  In  practice,  such 
provisions  could  result  in  endless 
debates  and  produce  potential  disputes 
between  the  contracting  parties. 
Accordingly,  the  ANPRM  desirable 
change  criteria  citing  economies  and 
efficiencies  were  not  incorporated  in  the 
prior  NPRM  issued  on  September  18, 
1996. 

As  discussed  under  the  heading 
"Exemptions  From  Contract  Price  And 
Cost  Adjustment  Proposed  in  the  Prior 
NPRM  are  Withdrawn,"  a  nimiber  of 
commenters  expressed  concern  that  the 
proposed  exemptions,  while 
appreciated  for  their  fairness,  would 
increase  rather  than  decrease  contract 
administrative  costs.  Some  also  believed 
that  the  exemptions  should  be  expanded 
and  that  more  detailed  procedural 
provisions  were  needed.  After 
considering  the  comments  received,  the 


Board  concluded  that  the  proposed 
ANPRM  economy  and  efficiency  criteria 
provide  for  an  equitable  resolution 
process  that  can  be  reasonably 
implemented,  in  a  fairly  predictable 
manner,  with  a  minimum  of 
administrative  effort.  Further,  the 
ANPRM  approach  was  generally 
supported  by  contractors  and  a 
commenting  Federal  official. 
Accordingly,  the  Board  proposes  to 
adopt  the  commenters' 
recommendations  to  reinstate  the 
ANPRM  "economy  and  efficiency" 
criteria  for  "desirable"  changes  (and  to 
also  delete  the  previously  proposed 
"exemptions")  in  this  supplemental 
NPRM.  Additionally,  the  previously 
proposed  permissive  use  of  the  ANPRM 
economy  and  efficiency  criteria  was 
replaced  by  mandatory  language  that 
states  a  change  in  cost  accounting 
practice  "shall"  be  deemed  a  desirable 
change  if  a  listed  criterion  is  met. 

Specific  comments  relative  to  this 
proposed  provision  are  requested  under 
Section  F. 

Comment:  Clarify  that  the  proposed 
criteria  are  not  conjunctive  by  adding 
the  phrase  "one  or  more  of  after  "not 
limited  to." 

Response:  The  proposed  criteria  are 
not  conjunctive.  "The  recommended 
phrase  was  added  at  9903.201-6(b)  to 
clarify  that  only  one  criterion  needs  to 
be  met  for  a  practice  change  to  be 
deemed  a  desirable  change. 

Comment:  Several  commenters  from 
the  contractor  community  again 
recommended  that  the  Board  include  as 
desirable  changes,  accounting  changes 
required  by  law  or  regulation,  as  well  as 
accounting  changes  required  for 
conformity  with  changes  in  generally 
accepted  accounting  principles  (GAAP) 
promulgated  by  the  Financial 
Accounting  Standards  Board. 

Response:  The  Board  continues  to 
disagree  with  the  commenters.  As  stated 
in  the  prior  NPRM,  the  original  CASB 
concluded  that  all  contractor  proposed 
changes  in  cost  accounting  "...  for  any 
reason  ..."  should  be  considered  for 
contract  adjustment  and  that  if  major 
changes  in  cost  accounting  practice 
were  required  in  order  for  contractors  to 
comply  with  an  express  provision  of 
law,  the  Board  would  appropriately 
modify  its  Standards  (Preamble  J, 
Changes  compelled  by  law  or  regulation 
(43  FR  9775,  March  10,  1978)). 
Accounting  procedures  required  to 
conform  with  laws,  regulations  or  GAAP 
are  generally  not  mandated  for  Federal 
contract  cost  accounting  purposes. 
While  a  contractor  must  comply  with 
such  requirements  for  tax  reporting 
purposes  or  financial  statement 
reporting  purposes  to  stockholders,  such 


requirements  are  not  per  se  required 
cost  accounting  practices  for  Federal 
contracting  purposes.  Hence,  any 
contractor  desired  change  to  an 
established  cost  accounting  practice 
used  to  estimate,  accumulate  and  report 
the  costs  of  performing  CAS-covered 
contracts  and  subcontracts  remains 
subject  to  the  Board's  Standards,  rules 
and  regulations,  including  the  CAS 
contract  clause  adjustment  provisions 
governing  changes  in  cost  accounting 
practices.  Accordingly,  each  contractor 
change  in  cost  accounting  practice  made 
for  any  reason  must  be  considered  on  a 
case-by-case  basis  in  order  to  determine 
whether  the  change  is  or  is  not 
desirable 

Comment:  Several  commenters 
recommended  deletion  or  revision  of 
the  proposed  criteria  at  9903.201-6fb)(l) 
which  provides  that  if  the  Government 
determines  that  a  change  in  cost 
accounting  practice  is  "necessary"  in 
order  for  the  contractor  to  remain  in 
compliance  with  an  applicable 
Standard,  the  practice  change  shall  be 
deemed  to  be  a  "desirable"  change.  The 
commenters  believed  such  changes  are 
"required  "  changes  that  are  subject  to 
equitable  adjustments  under  the  CAS 
contract  clause  provisions  for  required 
changes.  Furthermore,  contractors 
should  not  be  required  to  request  a 
second  determination  that  a  change 
"required  to  remain  in  compliance"  be 
deemed  a  desirable  change. 

Response:  As  stated  in  the  prior 
NPRM  preamble  comments  (61  FR 
49202).  the  CAS  contract  clause 
provisions  that  refer  to  a  "required" 
change  only  pertain  to  a  change  in  cost 
accounting  practice  that  is  made  in 
order  to  comply  with  a  new  Standard, 
modification  or  interpretation  thereto 
when  it  first  becomes  applicable  to  an 
existing  covered  contract  through  the 
award  of  a  subsequent  CAS-covered 
contract  or  subcontract  It  does  not 
apply  to  changes  in  cost  accounting 
practices  made  subsequently  by  a 
contractor  due  to  changed 
circumstances  in  order  to  remain  in 
compliance  with  an  existing  Standard 
already  applicable  to  an  existing 
contract.  By  treating  such  subsequent 
changes  as  "desirable"  changes,  the 
contracting  parties  can  negotiate 
equitable  adjustments  for  covered 
contracts  andVor  subcontracts  materially 
affected  by  subsequent  changes  that  the 
cognizant  Federal  agency  official  has 
determined,  on  a  case-by-case  basis, 
were  necessary  in  order  for  the 
contractor  to  remain  in  compliance  with 
an  applicable  Standard. 

When  a  determination  is  made  that  a 
practice  change  was  "necessary,"  it  is 
expected  that  the  cognizant  Federal 
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agency  will  treat  that  determination  as 
the  equivalent  of  a  desirable  change 
determination.  No  further  paperwork  is 
envisioned  by  the  Board  in  such  cases. 
If  not  determined  "necessary"  and  the 
practice  change  is  not  otherwise 
considered  to  be  a  desirable  change,  the 
compliant  practice  change  would  be  a 
voluntary  change  that  is  subject  to  the 
"no  increased  cost  to  the  Government" 
provisions  of  affected  CAS-covered 
contracts  and  subcontracts. 

To  distinguish  subsequent  changes  in 
cost  accounting  practices  from  first  time 
"required"  practice  changes,  the  Board 
has  retained  the  proposed  criteria, 
including  the  proposed  designation  of 
"necessary"  in  the  rule  being  proposed 
today.  The  proposed  procedures  at 
9903.405-2(d)  for  requesting  that  a 
voluntary  change  be  considered  a 
desirable  change  were  modified  to  also 
require  the  submission  of  data 
demonstrating  that  a  change  was 
"necessary"  to  remain  in  compliance 
with  an  applicable  Standard. 

Comment:  Two  Federal  commenters 
objected  to  the  criteria  proposed  at 
9903.201-6(b)(2)  in  the  prior  NPRM. 
One  stated  that  the  provision  is  subject 
to  misinterpretation,  that  contractors  are 
responsible  for  initiating  voluntary 
changes  and  that  the  Government  only 
determines  if  a  practice  change  is 
adequate  and  compliant.  The  other 
commenter  also  believes  it  is 
inappropriate  for  the  Government  to 
make  recommendations  to  contractors  to 
change  an  accounting  practice. 

Response:  In  response  to  the  ANPRM, 
some  contractors  advocated  that  a 
change  in  cost  accounting  practice 
recommended  by  the  cognizant  Federal 
agency  official  and  implemented  by  the 
contractor  be  considered  a  desirable 
change,  since  they  apparently  had 
experienced  such  conditions.  A  Federal 
agency  recommended  deletion  of  the 
proposed  provision  because  in  their 
view  this  provision  would  rarely  be 
used  and  it  would  avoid  contractor 
interpretations  of  discussions  held  with 
Federal  officials  as  representing 
recommended  changes.  In  the  prior 
NPRM,  a  requirement  for  a  written 
Government  recommendation  was 
added  to  preclude  contractor  actions  or 
misinterpretations  of  conversational 
exchanges  with  Government 
representatives. 

The  Board  has  reconsidered  this 
matter  and  agrees  with  the  Federal 
commenters  that  the  Government 
should  not  recommend  specific  cost 
accounting  practices  to  be  applied  by 
contractors.  Rather,  authorized 
Government  representatives  should 
limit  their  oversight  activities  to 
determining  whether  a  contractor's 


proposed  or  established  cost  accoimting 
practices  are  in  compliance  with  the 
Board's  applicable  Standards. 
Accordingly,  the  referenced  provision 
has  been  deleted  &t)m  this  supplemental 
NPRM. 

Cognizant  Federal  Agency 
Responsibilities 

Comment:  Representatives  from  two 
Federal  agencies  expressed  a  number  of 
concerns  regarding  proposed  subsection 
9903.201-7  and  one  recommended 
deletion  of  proposed  paragraph  (d) 
therein.  The  primary  concerns  were  that 
the  proposed  amendments  may  conflict 
or  duplicate  existing  and/or  future 
provisions  in  Federal  Acquisition 
Regulation  {FAR]  subparts  30.6  and 
42.3,  and  that  the  proposed 
responsibilities  for  obtaining  funding 
may  go  beyond  the  control  of  the 
cognizant  Federal  agency  official. 

Response:  The  Board  continues  to 
recognize  that  responsibility  for 
administering  CAS-covered  contracts 
rests  with  the  various  Federal  agencies, 
including  civilian  agencies  that  are 
subject  to  CASB  rules  and  regulations. 
The  Board,  in  reviewing  how  the  CAS 
cost  impact  process  was  conducted  at  a 
number  of  contractor  locations, 
concluded  that  this  process  was 
generally  not  being  accomplished  in  a 
timely  or  efficient  manner.  One 
contributing  factor  was  that  neither  the 
Board's  rules  nor  applicable  agency 
regulations  clearly  set  forth  the 
complete  process  to  be  followed  or 
actions  to  be  taken  by  the  contracting 
parties.  This  supplemental  NPRM 
proposes  a  precise  yet  flexible  approach 
for  the  submission  of  cost  impact  data 
due  to  compliant  changes  in  cost 
accounting  practices  and 
noncompliances  and  for  determining 
the  resultant  contract  price  or  cost 
adjustments  required  under  the  Board's 
rules  and  regulations.  The  Board 
believes  such  specificity  will  facihtate 
the  CAS  administrative  process,  reduce 
administrative  costs  and  improve 
timeliness. 

However,  the  Board  also  recognizes 
that  certain  implementing 
administrative  policies  and  procedures 
need  to  be  established  in  applicable 
agency  regulations.  Accordingly,  the 
Board  has  modified  the  previously 
proposed  provisions  to  provide  agencies 
with  more  flexibility  in  developing 
applicable  implementing  policies  and 
procedures.  Proposed  paragraph  (d)  has 
been  significantly  modified  in  this 
supplemental  NPRM.  U  was  refilled  to 
reflect  its  applicability  to  just  the 
processing  of  contractor  changes  in  cost 
accounting  practices.  The  proposed 
language  was  revised  to  state  that 


actions  are  to  be  taken  in  accordance 
with  applicable  agency  regulations.  A 
new  paragraph  (3)  was  added  to  clarify 
that  other  methods  may  be  used  to 
resolve  negotiated  cost  impact 
settlements  if  the  cognizant  Federal 
agency  official  determines  that  funds 
needed  to  effect  contract  price 
modifications  will  not  be  made 
available  in  a  timely  manner. 

The  Board  is  of  the  opinion  that 
modification  of  contract  and  subcontract 
prices,  as  prescribed  in  the  regulations 
being  proposed  today,  represents  the 
preferred  method  to  be  used  to  resolve 
material  cost  impacts  due  to  a  change  in 
cost  accounting  practice.  Modification 
of  contract  prices  enable  the  contracting 
parties  to  establish  contract  prices  for 
covered  contracts  that  correlate  with  the 
increased  or  decreased  cost  allocations 
to  such  contracts  that  result  due  to 
practice  changes.  This  facilitates 
contract  administration  by  pennitting 
meaningful  comparison  of  estimated 
and  actual  costs.  The  Board  is  also 
aware  that  often  the  necessary  funding 
required  to  increase  some  contract 
prices  may  not  be  readily  available.  In 
the  NPRM  being  issued  today,  revised 
coverage  has  been  added  to  emphasize 
that  the  decision  on  how  to  best  achieve 
an  equitable  solution,  in  the  aggregate, 
remains  a  cognizant  Federal  agency 
official  responsibility. 

Cost  Impact  Process 

Comment:  A  Federal  agency 
expressed  concern  about  the  extent  of 
detailed  administrative  responsibilities 
and  requirements  included  in  the  prior 
NPRM.  An  industry  representative 
presented  a  similar  view  by  stating  that 
some  of  the  proposed  material  was 
overly  prescriptive. 

Response:  In  order  to  fully  and  clearly 
describe  the  cost  impact  process, 
inclusion  of  certain  administrative 
responsibilities  and  requirements  is 
unavoidable.  However,  the  Board  agrees 
that  some  of  the  prior  NPRM  material 
may  have  been  overly  instructional  and 
prescriptive  in  nature.  The  Board  has 
deleted  such  material. 

Comment:  Industry  commenters 
questioned  the  fairness  of  having 
"strict"  time  requirements  put  on 
contractors  for  cost  impact 
responsibilities,  while  the  Government 
had  "suggested"  time  periods  for 
completion  of  their  required  actions.  A 
Federal  agency  commenter,  on  the  other 
hand,  wanted  more  flexibility  with 
regard  to  time  requirements  applied  to 
the  responsibilities  of  cognizant  agency 
officials. 

Response:  In  order  to  fairly  respond  to 
both  industry  and  Government  groups, 
all  specific  time  frame  requirements. 
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with  the  exception  of  the  advance 
notification  requirements  for  changes  in 
cost  accounting  practices,  have  been 
deleted  from  the  NPRM  being  issued 
today.  Previously  proposed  time 
requirements  were  replaced  with 
language  that  states  that  actions  should 
be  taken  "on  or  before  the  date  specified 
by  the  cognizant  Federal  agency  official 
or  other  mutually  agreeable  date". 
However,  the  Board  concluded  that  the 
length  of  time  taken  to  complete  the 
change  in  cost  accounting  practice  and 
noncompliance  cost  impact  and 
resolution  process  has  been  a  problem 
in  the  past,  and  believes  the  problem 
will  continue  if  not  adequately 
addressed  by  procurement  officials.  The 
Board  therefore  urges  Federal  agencies 
to  establish  reasonable  and  specific  time 
guidelines  in  their  implementing 
regulations  for  the  completion  of  the 
various  steps  to  be  specified  in  subpart 
9903.4  when  this  rulemaking  process  is 
completed. 

Comment  One  industry  commenter 
suggested  that  the  term  "voluntary"  be 
eliminated  from  the  definition  of  a 
desirable  change  because  not  all 
desirable  changes  are  voluntary.  A 
Government  commenter  suggested  that 
the  rule  refer  to  changes  that  are  not 
required  changes  as  either  voluntary 
changes  "not  deemed  desirable"  or  as 
voluntary  changes  deemed  "desirable", 
as  applicable. 

Response:  The  Board  believes  that 
through  usage  and  practice  the 
contracting  parties  familiar  with  the 
requirements  of  the  CAS  contract  clause 
provisions  governing  compliant  changes 
in  cost  accounting  practices  have 
assigned  distinct  meanings  to  the  terms 
"volimtary"  and  "desirable"  changes. 
The  usage  of  and  reference  to  these 
terms  in  most  of  the  conunenters' 
responses  affirms  the  Board's  belief.  The 
Board  therefore  does  not  wish  to  disturb 
this  commonly  accepted  and 
understood  usage  of  these  terms.  The 
proposed  definition  of  a  voluntary 
change  was  revised  for  greater 
consistency  with  the  common  usage  of 
the  term  by  adding  that  it  is  a  change 
"that  is  not  deemed  desirable  by  the 
cognizant  Federal  agency  official  and  for 
which  the  Government  will  pay  no 
increased  costs".  Similarly,  the 
definition  of  a  desirable  change  has 
been  expanded  to  indicate  that  these  are 
changes  which  become  subject  to 
"equitable  adjustments"  if  covered 
contracts  are  afiiected  by  the  change. 
Thereafter  in  the  proposed  subpart 
being  issued  today,  practice  changes  are 
referred  to  as  "voluntary"  when  no 
increased  costs  will  be  paid  by  the 
Government  and  as  "desirable"  when 
equitable  adjustments  will  apply. 


Comment  Several  industry 
commenters  objected  to  the  proposed 
notification  requirement  for  required 
changes  (at  9903.405-2(b)(l)  in  the  prior 
NPRM).  The  commenters  contended 
that  the  proposed  60  day  advance 
notification  requirement  was  not  always 
practical  or  even  possible  when  a 
Request  For  Proposal  provides  a  shorter 
time  period  for  proposal  submissions. 

Response:  Estimgted  costs  proposed 
for  a  CAS-covered  contract  must  be 
predicated  on  cost  accounting  practices 
that  are  compliant  with  the  CAS  that 
will  apply  to  the  potential  contract,  if 
awarded.  The  proposed  advance 
notification  requirement  was  intended 
to  provide  the  Government  with 
additional  time  to  determine  if  the 
contractor's  changed  cost  accounting 
practice  to  be  used  for  contract  cost 
estimating  purposes  was  adequately 
disclosed  and  compliant  with  the 
potentially  applicable  CAS.  However, 
the  Board  agrees  with  the  commenters 
that  the  60  day  advance  notification 
requirement  may  not  always  be 
practical.  The  proposed  requirement 
was  revised  to  require  notification 
"•   *   *  as  soon  as  it  becomes  known 
that  a  required  change  must  be  made, 
but  no  later  than  the  date  of  submission 
of  the  price  proposal  in  which  the 
contractor  must  first  use  the  changed 
practice  to  estimate  costs  for  a  potential 
CAS-covered  contract." 

Comment  Industry  conunenters,  in 
general,  objected  to  the  proposed 
provisions  (at  9903.405-2(b)(2)  (i)  and 
(ii)  in  the  prior  NPRM)  which  precluded 
contractors  from  using  a  proposed  new 
accounting  practice  for  estimating  costs 
for  the  first  time  (the  effective  date) 
until  the  earfier  of  60  days  after 
notification  or  the  date  a  determination 
of  adequacy  and  compliance  is  made  by 
the  cognizant  Federal  agency  official.  A 
Government  agency  expressed  concern 
about  applying  different  treatment  for 
contracts  awarded  between  the 
notification  date  and  effective  date 
based  on  the  "preclusion  of  use" 
provision,  than  for  other  contracts 
awarded  prior  to  the  notification  date 
for  voluntary  changes.  They 
recommended  that  the  Board  delete  the 
"special  equitable  adjustment" 
treatment  included  in  the  prior  NPRM 
for  these  contracts.  A  group  of 
"concerned  U.S.  Taxpayers"  raised 
several  questions  wdth  regard  to  the 
"special  equitable  adjustment" 
provisions  which  indicated  that  the 
procedure  included  in  the  prior  NPRM 
for  these  "special"  contracts  may  be 
difficuh  to  apply- 

Response:  The  Board,  in  researching 
this  issue,  learned  that  a  lack  of 
consistency  exists  as  to  the  point  in  time 


when  contractors  actually  begin  to  use 
a  changed  cost  accounting  practice  to 
estimate  costs  in  price  proposals.  Some 
used  immediate  implementation,  while 
others  waited  imtil  the  cognizant 
Federal  agency  official  made  a 
determination  of  adequacy  and 
compliance.  The  Board's  purpose  in 
proposing  the  "special  equitable 
adjustment  treatment"  provision  was  to 
promote  consistency  in  use  of  changed 
practices  for  estimating  costs  for  price 
proposals. 

After  considering  the  many  negative 
comments  received  about  this  provision, 
the  Board  has  decided  to  withdraw  the 
proposed  requirement  which  would 
have  precluded  contractors  from 
immediately  using  proposed  new 
practices  for  estimating  purposes.  The 
Board  is  also  eliminating  the  related 
"special  equitable  adjustment" 
provisions  proposed  for  contracts 
awarded  between  the  notification  and 
effective  dates  (at  9903.405-2(f), 
9903.405-5(d)(7)  and  9903.407-l(h)  in 
the  prior  NPRM).  Due  to  this 
eliniination,  the  effective  date  for 
volimtary  changes  being  proposed  in 
this  supplemental  NPRM  is  the  date  on 
which  the  contractor  first  begins  using 
the  new  practice  for  estimating  costs  for 
potential  CAS-covered  contracts.  In  the 
event  that  the  cognizant  Federal  agency 
official  subsequently  determines  that 
the  new  practice  is  noncompliant  with 
an  applicable  Cost  Accounting 
Standard,  the  contractor's 
implementation  of  the  noncompliant 
practice  for  estimating  purposes  would 
be  handled  in  accordance  with 
9903.406-3. 

The  Board  has  also  revised  the 
previously  proposed  requirements  for 
the  notification  date  for  voluntary 
changes  based  on  the  elimination  of  the 
"preclusion  of  use"  and  "special 
equitable  adjustment"  provisions.  As 
revised,  the  requirement  for  notification 
is  "60  days  before  the  applicability 
date"  or  the  date  of  submission  of  the 
first  contract  price  proposal  which 
reflects  the  use  of  the  voluntary  change 
(see  9903.405-2(b)(2)  in  this  NPRM). 
The  previously  proposed  provision  of 
concern  to  some  commenters  regarding 
the  estabhshment  of  a  "revised 
notification  date"  (at  9903.405-3(a)  in 
the  prior  NPRM)  has  also  been 
eliminated  since  this  related  to  the  60 
day  window  period  for  the  "preclusion 
of  use"  and  "special  equitable 
adjustment"  provisions. 

Comment:  Several  Government 
commenters  requested  that  the  Board 
include  a  provision  requiring  the 
Federal  agency  official  to  notify  the 
contractor  of  the  desirable  change 
determination  so  that  a  voluntarv 
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change  could  be  treated  as  a  "desirable" 
change  for  cost  impact  and  contact  price 
adjustment  purposes. 

Response:  Since  there  is  a  proposed 
requirement  for  the  contractor  to  submit 
a  written  request  and  provide  written 
justification  for  desirable  changes,  the 
Board  agrees  that  the  cognizant  Federal 
agency  official's  decision  and  response 
should  also  be  in  writing.  The  Board 
proposes  to  establish  this  requirement  at 
9905.405-3(b).  When  the  contractor 
provides  the  required  notification,  a 
determination  has  not  yet  been  made  by 
the  cognizant  Federal  agency  official  as 
to  whether  a  voluntary  change  is  or  is 
not  desirable.  Accordingly.  9903.405- 
2(b)(2)  was  revised  to  clearly  reflect  that 
the  notification  requirement  applies  to  a 
voluntary  change.  A  similar  requirement 
concerning  the  determination  made  on 
planned  voluntary  changes  with 
retroactive  applicability  dates  is  also 
proposed  at  9903.405-3(c). 

Comment:  In  the  interest  of 
streamlining,  botl\  industry  and 
Government  commenters  recommended 
that  the  general  dollar  magnitude  (GDM) 
submissions  and  Cost  Impact  Settlement 
Proposal  submissions  (at  9903.405-4  (a) 
and  (b)  in  the  prior  NPRM)  be  combined 
into  one  submission. 

Response:  The  Board  agrees  with  this 
recommendation.  A  combined 
submission  format  is  being  proposed  at 
9903.405-4(a)(4).  The  Board  has 
decided  to  refer  to  the  submission  as  a 
"GDM  Settlement  Proposal"  in  order  to 
give  recognition  to  the  submission's  two 
purposes:  (1)  To  provide  a  general  dollar 
magnitude  estimate  of  the  aggregate  cost 
impact  amounts  by  contract  type;  and 
(2)  to  provide  the  contractor  an 
opportunity  to  propose  specific 
adjustments  to  settle  the  cost  impact  of 
a  ch2inge  in  cost  accounting  practice. 
Previously  proposed  paragraph  (c) 
covering  the  submission  of  a  detailed 
cost  impact  proposal  has  been  moved  to 
9903.405-4  (b). 

Comment:  One  commenter  suggested 
that  a  contractor's  cost  impact 
submissions  be  shown  by  two  contract 
groups  rather  than  by  contract  type.  The 
suggested  groups  were  "firm  fixed- 
price"  and  "other  than  firm  fixed- 
price". 

Response:  The  Board  believes  that  the 
suggested  "other  than  firm  fixed- price" 
grouping  to  be  inappropriate  because  it 
would  combine  contracts  that  should 
not  be  combined,  e.g.,  incentive 
contracts  with  non-incentive  contracts. 
In  order  to  reduce  the  number  of 
contract  types  that  must  be  listed  in  the 
GDM  Settlement  Proposal,  the  Board 
believes  that  in  most  situations,  the 
contract  types  may  be  limited  to  the 
following  groups:  firm  fixed-price  (FFP); 


time  and  material  (T&M);  incentive  t)rpe 
(FPI/CPIF):  and  all  other  cost 
reimbursement  contracts.  These  contract 
"type"  groupings  are  illustrated  in  the 
GDM  Settlement  Proposal  being 
proposed  today  at  9903.405-4(a)(4). 

Comment:  One  industry  commenter 
recommended  that  a  contractor  initially 
only  be  required  to  submit  a  GDM 
estimate  of  the  aggregate  impact  of 
changes  in  cost  accounting  practices  so 
that  a  materiality  determination  can  be 
made  prior  to  requesting  any  individual 
contract  data.  A  Government  commenter 
supported  the  submission  of  some 
contract  data,  as  proposed  in  the  prior 
NPRM,  by  opining  that  "a  GDM  alone 
does  not  furnish  any  information  on  the 
expected  impact  on  specific  large 
contracts,  and  the  lack  of  data  may 
cause  delays  and  requirements  for  a 
detailed  cost  impact  proposal". 

Response:  The  submission  of  some 
individual  contract  data  writh  the  GDM 
aggregate  estimate  serves  three 
purposes.  First,  it  provides  reasonable 
assurance  with  regard  to  the  acoiracy  of 
the  aggregate  estimate  by  contract  type 
submitted  in  the  GDM.  Secondly,  it 
provides  additional  and  needed  support 
to  determine  if  a  cost  impact  due  to 
changes  in  cost  accounting  practices  is 
material  both  in  the  aggregate  and  for 
individual  contracts.  Finally,  it  provides 
a  contractor  an  opportunity  to  propose 
specific  adjustments  to  settle  the  cost 
impact  without  resort  to  a  detailed  cost 
impact  proposal.  The  Board  included  in 
the  prior  NPRM,  and  has  more 
prominently  displayed  in  this  NPRM,  a 
provision  that  states  that  if  the 
cognizant  Federal  agency  official 
determines  that  the  impact  of  a  change 
is  obviously  immaterial,  the  process  will 
be  considered  completed  (see  9903.405- 
3(d)).  Absent  an  "obviously  immaterial" 
condition,  the  Board  continues  to 
believe  that  individual  contract  data  is 
needed  to  evaluate  the  accuracy  of  the 
GDM  aggregate  estimate  and  to 
determine  the  materiality  of  the  impact 
both  for  the  aggregate  amounts  and  for 
individual  contracts.  The  Board  has 
therefore  retained  the  proposed 
requirement  for  the  submission  of 
individual  contract  data  along  with  the 
GDM  aggregate  estimate  (as  part  of  the 
GDM  Settlement  Proposal). 

Comment:  A  Government  commenter 
recommended  that  the  previously 
proposed  provision  at  "*   *  *  9903.405- 
3(b)  be  expanded  to  specifically  require 
the  contractor  to  submit  a  GDM. 
Disputes  have  arisen  over  who  is 
required  to  submit  a  GDM,  the 
contractor  or  the  Government". 

Response:  In  order  to  make  clear  that 
it  is  the  contractor  that  is  required  to 
prepare  and  submit  the  GDM  Settlement 


Proposal,  the  Board  has  included 
revised  wording  at  9903.405-3(e)  in  this 
NPRM. 

Comment:  One  commentator 
suggested  that  the  baseline  for 
computing  the  cost  impact  due  to 
changes  in  cost  accounting  practices  be 
the  "before  change"  cost  data  baseline 
as  opposed  to  the  "after  change"  cost 
data  basehne  as  proposed  at  9903.405- 
4(a)(3). 

Response:  The  most  important  factors 
in  the  computation  of  the  cost  impact  of 
a  change  in  cost  accoimting  practice  are: 
(1)  to  use  a  consistent  cost  data  baseline; 
and  (2)  to  isolate  the  cost  impact  of  cost 
allocation  differences  on  covered 
contracts  that  are  due  solely  to  the 
appUcation  of  the  original  and  changed 
cost  accounting  practices.  If  this  is  done 
properly,  there  should  not  be  a 
significant  difference  in  the  cost  impact 
amount,  regardless  of  which  baseline  is 
used.  The  Board  continues  to  believe 
that  the  "after  change"  cost  data 
baseline  is  preferable  for  the  reason 
stated  at  9903.405-4(a)(3).  The  Board 
has  not  mandated  its  use,  however,  as 
evidenced  by  the  proposed  use  of  the 
word  "should"  and  the  phrase  "in  most 
cases"  included  in  this  subparagraph. 
To  provide  added  flexibility  for 
determining  the  data  to  be  used  for  cost 
impact  computation  purposes, 
additional  language  was  inserted  to 
reflect  the  Board's  preference  for  the  use 
of  the  latest  forecasted  data  used  for 
forward  pricing  purposes,  while  still 
permitting  the  use  of  other  data  that  "is 
considered  preferable  and  agreed  to  by 
both  the  contractor  and  cognizant 
Federal  agency  official." 

Comment:  (5ne  industry  commenter 
suggested  that  the  Board  establish 
specific  materiality  thresholds  for  the 
aggregate,  "all  other"  contract,  and 
individual  contract  amounts  for  contract 
price  adjustment  purposes. 

Response:  The  Board's  decision  not  to 
specify  materiality  amounts  for  cost 
impact  thresholds  is  consistent  with  the 
position  the  Board  has  taken  in  the  past 
with  regard  to  this  issue.  The  Board 
leaves  such  materiality  determination 
decisions  to  the  cognizant  Federal 
agency  officials  who  must  evaluate  the 
specific  circumstances  on  a  case-by-case 
basis  in  making  these  determinations. 

Comment:  Several  industry 
commenters  argued  that  the  use  of  the 
"netting"  process  described  in  the  prior 
NPRM  be  expanded  to  required  and 
desirable  changes,  and  not  be  limited  to 
"no  increased  costs"  voluntary  changes. 
One  Government  commenter 
recommended  deleting  the  term 
"netting"  because  "*  *  •  it  is  confusing 
for  the  rule  to  discuss  the  two  different 
terms,  'offset"  and  'netting'.  Since 


Federal  Register  /  Vol.  62,  No.  134  /  Monday.  July  14,  1997  /  proposed  Rules 


37667 


'offsets'  is  the  term  currently  used  and 
most  contractors  and  contracting 
officers  are  familiar  with  it.  we  see  na 
reason  to  introduce  a  new  term." 

Response:  The  concept  of  "netting" 
only  has  relevance  for  a  voluntary 
change  for  which  there  will  be  no 
increased  costs  to  the  Government.  The 
proposed  use  of  the  term  "netting"  was 
to  be  associated  with  the  process  used 
to  determine  if  the  Government  would 
potentially  pay  increased  costs,  in  the 
aggregate,  after  giving  consideration  to 
appropriate  adjustments  of  all  affected 
contracts,  due  to  the  cost  impact  of  a 
voluntary  change  in  cost  accounting 
practice.  Since  increased  cost  to  the 
Government  is  not  a  concern  for 
required  or  desirable  changes  which 
result  in  equitable  adjustments  upward 
or  downward  based  on  the  cost  impact, 
"netting"  simply  does  not  apply  to  such 
practice  changes.  The  Board  agrees  with 
the  Government  conunenter  that  the 
introduction  of  the  term  has  caused 
some  additional  confusion  concerning 
this  process.  The  term  "netting"  has 
theAfore  been  eliminated  from  this 
NPRM. 

The  process  for  determining  whether 
increased  costs  to  the  Government 
would  result  after  all  potential  contract 
price  adjustments  are  considered  is  still 
an  essential  action  that  must  be 
accomplished  for  a  volimtary  change. 
The  required  process  is  specified  at 
9903.405-5(d)  in  this  NPRM. 

Comment:  Regarding  the  "preclusion 
of  increased  cost"  matrix  previously 
proposed  at  9903.405-5(d)(3)  for 
voluntary  changes,  one  industry 
commenter  argued  that  it  was  not 
equitable  that  no  upward  adjustments 
be  made  when  a  higher  amount  of  costs 
are  to  be  allocated  to  both  flexibly 
priced  and  firm  fixed-price  contracts, 
while  downward  adjustments  to  both 
flexibly  priced  and  firm  fixed-price 
contracts  are  made  when  a  lower 
amount  of  costs  were  to  be  allocated  to 
these  contract  types  as  a  result  of 
voluntary  changes  in  cost  accounting 
practices.  Other  commenters  argued  that 
downward  adjustments  to  CAS-covered 
fixed-price  contracts  should  be  limited 
to  corresponding  upward  adjustments  to 
CAS-covered  flexibly  priced  contracts, 
or  otherwise  a  "windfall"  accrues  to  the 
Government. 

Response:  The  proposed  matrix  is 
intended  to  show  that  for  voluntary 
changes,  the  Government  will  not  pay 
increased  costs  in  the  aggregate  by 
precluding  any  net  upward  price 
adjustments.  The  Board's  proposed  rule 
is  predicated  on  the  basic  concept  that 
the  Govenmient  should  not  pay  more 
than  the  Government  would  have  paid 
had  the  voluntary  change  not  been 


made.  That  is  the  important  distinction 
between  a  voluntary  change  and  a 
desirable  or  required  change. 

If  the  same  scenarios  that  appear  in 
the  matrix  were  appUed  to  required  or 
desirable  changes,  there  would  be  no 
limit  on  upward  or  downward 
adjustments,  nor  would  there  be  a 
concern  with  regard  to  whether  the  cost 
allocation  increases  or  decreases  were 
coming  from  other  CAS-covered  work, 
other  Government  non-CAS-covered 
work,  or  commercial  work.  For  required 
or  desirable  changes,  CAS-covered 
contracts  are  subject  to  equitable 
adjustments  under  the  changes  clause  of 
the  contract.  Therefore,  in  the  scenario 
for  reqiiired  and  desirable  changes  in 
which  the  costs  to  be  allocated  are 
higher  for  all  contract  types,  the  CAS- 
covered  contracts  are  equitably  adjusted 
upward  to  reflect  the  impact  of  the 
change  (see  9903.405-5(d)(6)).  The 
Government  certainly  could  not  claim 
an  "offset"  against  the  upward 
adjustment  of  the  flexibly  priced 
contracts  by  saying  that  a  corresponding 
higher  amoimt  of  costs  to  be  allocated 
to  firm  fixed-price  contracts  represents 
"decreased"  cost,  thereby  denying  the 
contractor  its  equitable  adjustments. 
The  same  is  true  of  the  opposite 
scenario  of  a  lower  amount  of  costs  to 
be  allocated  to  all  contract  types  due  to 
required  and  desirable  changes.  The 
contractor  similarly  has  no  "offset" 
claim  here,  and  the  Govenmient  is 
endtled  to  its  downward  equitable 
adjustments  under  the  contract  clause 
provisions  for  required  and  desirable 
changes. 

The  contract  clause  provision  for 
changes  in  cost  accoimting  practices 
which  applies  to  "any  change"  is  that 
"the  change  must  be  applied 
prospectively"  and  that  "if  the  contract 
price  or  cost  of  this  contract  is 
materially  affected  by  such  changes, 
such  adjustment  shall  be  made  in 
accordance  with  subparagraph  (a)(4)  or 
(a)(5)  of  this  clause"  (see  (a)(2)  of  the 
contract  clause  at  9903.201-4(a)). 
Therefore,  in  accordance  writh  this 
provision,  contract  prices  are  to  be 
adjusted  upward  or  dowmward  to  reflect 
any  material  cost  impact  due  to 
compliant  changes  in  cost  accounting 
practices.  The  only  exception  results 
from  the  "no  increased  cost"  provision 
for  volimtary  changes  at  (a)(4)(ii)  of  the 
contract  clause.  This  precludes  net 
upward  contract  price  adjustments  for 
voluntary  changes.  There  is  no  similar 
preclusion  of  net  downward  contract 
price  adjustments  for  voluntary  changes. 

The  Government  should  be  left  no 
worse  off  as  a  result  of  a  voluntary 
change  than  it  is  for  a  required  or 
desirable  change  with  regard  to  contract 


price  adjustments.  Therefore,  net 
downward  contract  price  adjustments 
can  and  should  be  made  if  the  cost 
impact  reflects  a  lower  amount  of  costs 
in  the  aggregate  to  be  allocated  to  CAS- 
covered  contracts  as  a  result  of  changes 
in  cost  accounting  practices.  Such  net 
downward  adjustments  do  not  create  a 
"wrindfall"  to  the  Government.  Nor  do 
these  dowmward  contract  price 
adjustments  result  in  recovery  by  the 
Government  of  costs  greater  than  the 
lesser  allocation  of  costs  in  the  aggregate 
on  the  relevant  contracts  subject  to  price 
adjustment  (this  would  only  occur  if  the 
Government  made  downward  contract 
price  adjustments  greater  than  the 
aggregate  lower  cost  allocation  amounts 
reflected  by  the  cost  impact).  The 
contract  price  adjustments  merely  adjust 
the  affected  contract  values  to  make 
them  consistent  writh  the  costs  expected 
to  be  accumulated  under  the  changed 
cost  accounting  practices  to  be  used  to 
accumulate  costs  on  those  contracts  for 
the  remainder  of  their  contract 
performance  period. 

Due  to  the  apparent  continuing 
confusion  regarding  the  use  of  the  term 
"increased  costs",  the  Board  re- 
examined the  proposed  definitions 
contained  in  the  prior  NPRM.  The  Board 
concluded  that  it  was  not  commonly 
understood  that  the  definition  of 
increased  cost  was  dependent  upon  the 
type  of  contract  involved  and  whether 
the  contract  price  would  or  would  not 
reflect  the  changes  in  cost  allocations 
resulting  from  a  change  in  cost 
accounting  practice.  The  Board  has 
therefore  modified  the  proposed 
definitions  to  clarify  that  the  term 
"increased  cost"  refers  to  "increased 
cost  to  the  Government"  and  that  the 
definition  is  from  the  point  of  view  of 
the  condidon  that  would  result  if  no 
contract  price  or  cost  adjustments  were 
made  to  achieve  equity. 

Comment:  Another  commenter 
recommended  substituting  "Increased 
Costs"  and  "Decreased  Costs"  for 
"Higher"  and  "Lower"  in  the  matrix  to 
conform  writh  the  terms  used  throughout 
the  NPRM  with  regard  to  cost  impacts 
due  to  changes  in  cost  accounting 
practices. 

Response:  Since  "Increased  Costs" 
has  a  certain  defined  connotation  in  the 
CAS  Board's  rules  and  regulations,  use 
of  this  term  disturbs  the  various 
scenarios  and  related  conclusions 
presented  in  the  column  entitled 
"Actions  To  Be  Taken  To  Preclude 
Increased  Costs".  However,  in  order  to 
make  clear  what  is  meant  by  "Higher" 
and  "Lower"  in  the  matrix  with  regard 
to  shifts  of  costs  resulting  from 
voluntary  changes,  descriptive  footnotes 
have  been  added  in  the  matrix  (see 
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9903,405-5(d){3)).  The  proposed 
language  is  consistent  with  the  language 
used  in  the  definitions  of  increased 
costs  included  in  9903.403. 

Comment:  One  commenter  suggested 
that  the  Board  eliminate  the  term 
"disallow"  in  the  matrix  since  we  are 
dealing  with  costs  that  are  otherwise 
allowable  except  for  the  "no  increased 
cost"  provision  for  voluntary  changes. 

Response:  The  Board  proposes  to 
replace  the  term  with  the  phrase 
"preclude  payment  of  to  be  consistent 
with  the  wording  in  the  contract  clause 
provision  for  voluntary  changes. 

Comment:  One  commenter 
interpreted  the  prior  NPRM  as  requiring 
that,  for  noncompliances,  detailed  cost 
impact  proposals  must  be  submitted, 
and  stated  that  "requiring  a  detailed 
cost  impact  proposal  for  all 
noncompliances  is  contrary  to 
acquisition  reform  and  streamlining 
Government  regulations." 

Response:  The  Board  did  not  intend 
that  a  detailed  cost  impact  proposal  be 
submitted  for  all  noncompliances.  The 
Board's  prior  proposal  has  been  revised 
to  clarify  this  point.  In  this  NPRM,  the 
proposed  language  at  9903.406-2(e) 
specifies  that  a  cost  impact  submission 
may  be  in  a  format  similar  to  the  GDM 
Settlement  Proposal  shown  at  9903.405- 
4(a)(4),  the  detailed  cost  impact 
proposal  specified  at  9903.405-4(b)  or 
other  mutually  agreeable  format  w^ch 
will  accomplish  the  objectives  of 
9903.406-3  (c)  and  (d)  for  a  cost 
estimating  noncompliance  or  9903.406- 
4  (c)  and  (d)  for  a  cost  accumulation 
noncompliance.  Also,  an  example  of  a 
GDM  Settlement  Proposal  format  for  a 
noncompliance  action  has  been  added 
to  9903.406-2(e).  Elsewhere  in  proposed 
9903.406,  the  previously  proposed 
phrase  "cost  impact  proposal"  was 
replaced  with  the  phrase  "cost  impact 
submission"  in  order  to  avoid  the 
perception  that  a  detailed  cost  impact 
propc^al  was  being  required  for  all 
noncompliances. 

Comment:  One  commenter 
recommended  using  the  phrase  "cost 
accounting  noncompliance"  in  lieu  of 
"cost  accumulation  noncompliance". 

Response:  The  Board  proposed  the 
terms  "estimating"  and  "accumulating" 
to  describe  the  two  types  of 
noncomphances  that  can  occur.  The  two 
terms  are  consistent  with  the 
terminology  used  in  9904.401  which 
requires  consistency  in  the  cost 
accounting  practices  used  to  estimate 
and  accumulate  costs.  The  Board 
believes  that  use  of  the  phrase  "cost 
accounting  noncompliance"  would  lead 
to  confusion  since  cost  accounting 
practices  are  used  to  both  estimate  and 
accumulate  costs. 


Comment:  One  commenter 
recommended  that  a  provision  be  added 
that  would  allow  a  contractor  to  submit 
data  demonstrating  that  the  impact  of  a 
noncompliance  is  immaterial  and 
therefore  could  be  handled  under 
9903.406-5  as  a  Technical 
Noncompliance. 

Response:  The  Board  agrees  with  this 
recommendation  and  proposed  language 
has  been  added  at  9903.406-3(a)  and 
9903.406-^(a)  to  reflect  this  permitted 
action. 

Comment:  One  commenter  suggested 
that  the  Board  add  an  illustration  to 
show  that  a  situation  similar  to  the  one 
described  in  the  prior  NPRM  illustration 
proposed  at  9903.407-l(e)(l)  could^be 
resolved  by  adjusting  one  contract 
rather  than  three  contracts. 

Response:  The  Board  has  added  such 
an  illustration  at  9903.407-1  (d)(2)  in 
this  NPRM. 

Comment:  One  commenter  advised 
that,  in  the  proposed  illustration  at 
9903.407-l(g)(2),  the  statement  that 
increased  cost  on  a  CPFF  contract  was 
"coming  fi"om  a  shift  of  costs  from  both 
Contract  A  and  other  non-govemment 
work"  implies  that  the  need  to  preclude 
costs  depends  on  how  the  costs  are 
shifted  and  recommended  its  deletion. 

Response:  The  Board  did  not  intend 
to  imply  that,  when  changes  in  cost 
accounting  practices  result  in  shifts  of 
costs  to  or  from  CAS-covered  contracts, 
the  resolution  of  the  cost  impact  and 
resulting  contract  price  adjustments 
would  be  affected  or  influenced  by 
whether  the  cost  shift  was  coming  from 
or  going  to  other  CAS-covered  work  or 
non-CAS-covered  work.  In  order  to 
avoid  any  unintentional  implications  or 
inaccurate  inferences,  the  cited 
reference  to  the  source  of  the  shift  of 
costs  onto  the  CPFF  contract  was 
deleted  (see  the  revised  illustration  at 
9903. 407-1  (f)(2)  in  this  NPRM). 

Comment:  A  commenter  did  not 
imderstand  why  the  proposed 
resolution  of  the  estimating 
noncompliance  illustrated  in  the  prior 
NPRM,  at  9903.407-2(a)(2),  did  not 
result  in  net  upward  adjustments  to  the 
affected  fixed-price  contracts. 
Specifically,  the  commenter  stated  that 
"we  are  unable  to  determine  either  the 
logic  or  the  regulatory  basis  for  the 
Government  to  keep  the  windfall 
profit". 

Response:  The  commenter's  assertion 
appears  to  be  that  fixed-price  contract 
prices  should  be  adjusted  upward  to 
reflect  the  full  amount  by  which  the 
estimated  costs  contained  in  the 
contractor's  cost  proposals  were 
understated  due  to  the  application  of  a 
noncompliant  cost  accounting  practice. 
This  contrasts  with  the  proposed 


resolution  shown  in  the  referenced 
illustration  which  limited  the  upward 
adjustment  on  one  fixed-price  contract 
to  the  downward  adjustment 
experienced  on  a  different  fixed-price 
contract,  i.e.,  an  approach  that  results  in 
no  increased  cost,  in  the  aggregate,  to 
the  Government  when  an  estimating 
noncompliance  is  corrected.  The 
proposed  illustration  was  consistent 
with  the  regulatory  provisions  proposed 
in  the  prior  NPRM'  at  9903.406-3(c)(2). 
The  Board's  rationale  was  based  on  the 
opinion  that  contractors  are  expected  to 
consistently  apply  their  established  cost 
accounting  practices,  in  compliance 
with  applicable  Cost  Accounting 
Standards  when  estimating  costs  for 
potential  CAS-covered  contracts,  and,  if 
the  contract  is  awarded,  when 
accumulating  and  reporting  the  costs  of 
contract  performance.  The  Board's 
continuing  objective  is  to  encourage 
contractors  to  utilize  compliant  cost 
accounting  practices  in  a  consistent 
manner  when  submitting  cost  proposals 
that  are  intended  to  reflect  the  estimated 
costs  of  contract  performance  expected 
to  be  acciunulated  in  the  contractor's 
cost  accounting  records  if  the  contract 
were  awarded. 

In  questioning  the  Board's  basis  for 
the  proposed  solution,  perhaps  the 
commenter  is  advocating  that  the 
correction  of  a  contractor's  estimating 
noncompliance,  as  illustrated  in  the 
prior  NPRM,  should  result  in  revised 
contract  prices  that  are  higher,  in  the 
aggregate,  than  the  amounts  agreed  to  by 
the  contracting  parties  at  the  time  of 
negotiation.  If  such  a  policy  were 
established,  a  contractor  that 
inadvertently  or  knowingly  proposed  a 
lower  estimated  cost  by  using  a 
noncompliant  cost  accounting  practice 
would  have  the  potential  ability  to  gain 
a  competitive  advantage  or  mislead  the 
Government  regarding  the  eventual  cost 
to  the  Government  while  being  assured 
that  after  contract  award,  by  initiating 
action  to  correct  the  noncompliant 
practice,  the  contract  price  would  be 
revised  upward  to  fully  cover  the 
understated  costs.  The  Board  does  not 
agree  with  the  thrust  of  the  commenter's 
inquiry. 

Accordingly,  the  illustration  proposed 
in  the  prior  NPRM  was  retained  in  this 
NPRM.  In  addition,  9903.406-3(d)  was 
revised  to  clarify  that  estimating 
noncompliances  cannot  result  in  net 
upward  contract  price  adjustments.  A 
schedule  was  also  added  to  illustrate 
whether  contract  price  adjustments  are 
to  be  required  for  flexibly-priced  and/ or 
fixed-price  contracts  when  an 
estimating  noncompUance  results  in  the 
negotiation  of  contract  prices  that  are 
higher  or  lower  than  the  prices  that 
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would  have  resulted  had  a  compUant 
practice  been  used. 

Comment:  One  commenter  advised 
that  it  would  be  useful  if  the  Board 
would  prescribe  which  of  the  two 
"imderpayment  interest  rates" 
prescribed  at  26  U.S.C.  6621  specifically 
applies  to  the  CAS  contract  price 
adjustment  interest  provision  required 
by  41  U.S.C.  422(h)(4)  and  included  in 
the  various  CAS  contract  clauses. 

Response:  The  Board  agrees  with  the 
commenter  that  this  issue  has 
engendered  some  confusion  among 
contractors  and  Government  agencies. 
The  Board's  enabling  statute,  and  the 
various  CAS  contract  clauses,  specify 
that  the  interest  rate  prescribed  at  26 
U.S.C.  6621  shall  be  used  in  making 
such  calculations.  At  the  time  the 
Board's  current  enabling  statute  was 
enacted,  this  provision  only  contained 
one  "underpayment  interest  rate". 
Subsequntly,  the  statute  was  amended 
to  include  two  different  "underpayment 
interest  rates".  Upon  careful 
consideration  of  this  issue,  the  Board 
has  concluded  that  the  lesser  of  the  two 
"underpayment  rates"  should  be  used 
in  making  the  appropriate  interest 
adjustment  calculation.  The  Board  has 
reached  this  conclusion  after 
considering  the  specialized  nature  of  the 
more  recently  enacted  "underpayment 
rate  for  large  corporations"  and  what 
would  appear  to  be  its  limited  use  in 
certain  Internal  Revenue  Service  tax 
enforcement  actions.  In  addition  the 
interest  rate  specified  at  26  U.S.C. 
6621(a)(2)  was  the  rate  in  effect  at  the 
time  that  the  Board's  current  enabling 
statute  was  enacted.  To  effect  the 
requested  clarification,  a  revision  has 
been  made  at  9903.306. 

Educational  Institutions 

Comment:  Several  conunenters 
suggested  that  the  Board  exempt 
educational  institutions  from  the 
requirements  of  proposed  subpart 
9903.4,  Contractor  Cost  Accounting 
Practice  Changes  and  Noncompliances. 
They  beUeved  that  0MB  Circular  A-21, 
Cost  Principles  for  Educational 
Institutions,  as  amended  April  26, 1996, 
which  now  incorporates  the  Board's 
applicable  Standards  and  Disclosure 
Statement,  provides  sufBcient  coverage 
and  guidance  for  the  reporting  of 
changes  to  estabUshed  cost  accoimUng 
practices  and  for  making  required  price 
or  cost  adjustments  if  a  practice  chiange 
or  a  noncompliance  results  in  a  material 
cost  impact  on  Federally  sponsored 
agreements,  including  any  CAS-covered 
contracts. 

Response:  As  proposed,  subpart 
9903.4  would  have  appUed  to  all  CAS- 
covered  contractors,  including 


educational  institutions.  However,  a 
waiver  provision  authorizing  cognizant 
agencies  to  waive,  on  a  case-by-case 
basis,  any  CAS  imique  9903.405 
requirements  for  determining  the  cost 
impact  of  comphant  changes  in  cost 
accounting  practices  under  CAS- 
covered  contracts  awarded  to 
educational  institutions  was  also 
provided  at  9903.401-2  in  the  prior 
NPRM.  The  waiver  provision  was 
intended  to  provide  maximimi 
flexibility  when  the  cognizant  Federal 
agency  official  must  concurrently 
determine  contract  price  and  cost 
adjustments  for  CAS-covered  awards 
and  make  similar  adjustments  for  non 
CAS-covered  contracts  and  Federal 
grants  in  accordance  with  applicable 
OMB  Circular  A-21  requirements. 
Under  the  proposed  waiver  authority, 
the  cognizant  Federal  agency  official 
can  waive  specific  CAS  adjustment 
methodologies  so  that  one  set  of 
calculations  can  be  applied,  in  a 
consistent  maimer,  to  the  total  universe 
of  Federally  sponsored  agreements 
affected  by  a  compliant  change  in  cost 
accounting  practice.  However,  actions 
specified  in  subpart  9903.4  requiring 
notification  to  the  Government  when  a 
practice  change  is  made  and  to 
equitably  resolve  the  cost  impact 
resulting  from  the  use  of  a 
noncompliant  cost  accounting  practice 
used  to  estimate,  accumulate  or  report 
costs  were  not  subject  to  the  proposed 
waiver. 

Although  OMB  Circular  A-21  does 
not  contain  the  specificity  contained  in 
subpart  9903.4  for  determining  the  cost 
impact  of  a  cost  accounting  practice 
change  or  a  noncompUance  on  CAS- 
covered  contracts,  the  Board  is 
sympathetic  with  the  commenters' 
expressed  concerns.  To  promote  the 
concept  that  the  cognizant  Federal 
agency  official  should  administer  all 
Federally  sponsored  agreements  on  a 
consistent  basis  with  regard  to  cost 
accounting  matters,  the  Board,  in  the 
NPRM  being  issued  today,  has 
expanded  the  proposed  waiver  authority 
to  include  all  of  the  requirements  of 
subpart  9903.4  except  for  the  adequacy 
and  compliance  determinations 
required  by  9903.405-3(a).  As  revised, 
the  proposed  provision  requires  the 
cognizant  Federal  agency  official  to 
administer  the  cost  accounting  aspects 
of  CAS-covered  contracts  awarded  to  an 
educational  institution  in  accordance 
with  proposed  subpart  9903.4 
procedural  requirements  but  where 
alternate  procedures  are  deemed 
appropriate  and  necessary  in  order  to 
achieve  a  uniform  and  consistent 
approach  for  all  Federally  sponsored 


agreements  being  performed  by  an 
educational  institution,  the  cognizant 
official  is  authorized  to  waive  subpart 
9903.4  requirements  on  a  case-by-case 
basis.  A  provision  requiring  the 
cognizant  Federal  agency  official  to 
determine  the  specific  procedures  to  be 
applied  for  providing  notification  of  a 
cost  accounting  practice  change  and 
resolving  the  cost  impact  due  to  a 
change  in  cost  accounting  practice  or  a 
noncompUance  is  also  being  proposed 
(see  9903.401-2). 

F.  Additional  Public  Comments 

Interested  persons  are  invited  to 
participate  by  submitting  data,  views  or 
arguments  with  respect  to  the  proposed 
amendments  contained  in  this  NPRM. 
All  comments  must  be  in  writing  and 
submitted  timely  to  the  address 
indicated  in  the  ADDRESSES  section  of 
this  NPRM. 

The  Board  is  considering  the 
establishment  of  certain  new  provisions 
that  it  believes  would  facilitate  the 
overall  process  governing  compliant 
changes  in  cost  accoimting  practices 
and  noncomphances.  Therefore,  the 
Board  invites  interested  parties  to 
specifically  comment  on  the  following 
amendments  being  proposed  today: 
— Proposed  9903.201-6(c)(2),  Desirable 
changes,  which  proposes  to  estabUsh 
that  when  cost  savings  are  expected  to 
result  from  management  actions  that 
will  be  taken  to  improve  the  economy 
and  efficiency  of  operations,  changes 
in  cost  accounting  practices 
associated  with  such  operational 
changes  shall  be  deemed  to  be 
desirable  and  not  detrimental  to  the 
Govenmient.  Such  determinations 
would  permit  the  equitable 
adjustment  of  existing  CAS-covered 
contracts  materially  affected  by  such 
changes  in  cost  accounting  practices. 
—Proposed  9903.401-2,  Educational 
Institutions,  which  proposes  to 
establish  that  the  cognizant  Federal 
agency  official  is  required  to 
administer  the  cost  accounting 
aspects  of  CAS-covered  contracts  and 
other  Federally  sponsored  agreements 
in  a  uniform  and  consistent  manner. 
Where  determined  necessary,  the 
proposed  provisions  would  permit  the 
cognizant  Federal  agency  official  to 
waive  applicable  subpart  9903.4 
requirements  to  attain  that  objective. 
—Proposed  9903. 406-2 (e)  which 
includes  a  newly  proposed  General 
Dollar  Magnitude  Settlement  Proposal 
format  for  determining  and  resolving 
the  estimated  cost  impact  of  a 
noncompliant  cost  accounting 
practice. 
—Proposed  9903. 406-3 (d)  which 
includes  a  newly  proposed  schedule 
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for  determining  the  contract  price 
adjustments  to  be  required  when  an 
estimating  noncompliance  occurs. 

Exemption  provisions  under 
consideration. 

In  addition  to  requesting  public 
comments  on  the  proposed  amendments 
being  promulgated  today,  the  Board 
requests  interested  parties  to  provide 
their  views  on  the  potential 
establishment  of  "exemption"  coverage 
in  the  Board's  rules  and  regulations  that 
would  exempt  compliant  changes  in 
cost  accounting  practices  from  contract 
price  and  cost  adjustment  when 
specified  criteria  are  met. 

The  Board,  after  considering  the 
public  comments  received  in  response 
to  the  "exemptions"  that  were  proposed 
in  the  prior  NPRM.  is  proposing  in  this 
NPRM  to  estabhsh  expanded  coverage 
for  "desirable  change  determinations" 
inlieu  of  the  previously  proposed 
"exemptions"  as  discussed  in  section  E 
above  under  the  topic  heading 
"Exemptions  From  Contract  Price  And 
Cost  Adjustment  Proposed  in  the  Prior 
NPRM  are  Withdrawn."  However,  the 
Board  will  consider  this  matter  further 
if  commenters  responding  to  this  NPRM 
indicate  that  there  is  a  compelling  need 
and  strong  support  for  the  establishment 
of  such  exemptions,  in  addition  to  the 
proposed  amendments  being  issued 
today  in  this  NPRM. 

To  assist  interested  parties  wishing  to 
comment  on  this  matter,  the  Board  is 
providing  below  the  draft  "exemption" 
coverage  that  was  prepared  by  the  CASB 
staff  as  "Option  B"  and  "Option  C"  for 
the  Board's  consideration.  Specifically 
of  interest  to  the  Board  are  the  potential 
commenters'  views  regarding  the  draft 


exemption  criteria  and  procedural 
requirements.  Commenters  may  wish  to 
indicate  under  what  specific 
circumstances,  if  any.  they  believe  a 
particular  draft  exemption  should  be 
applied  or  modified.  For  example: 
Should  the  Option  B  exemption  be 
limited  to  major  nonrecurring 
organizational  changes  that  materially 
alter  a  contractor's  operations?  Should  it 
only  apply  to  restructuring  activities 
approved  in  advance  under  agency 
regulations?  The  submission  of  specific 
alternative  criteria  and/or  procedural 
requirements  that  commenters  believe 
could  resiUt  in  the  establishment  of 
workable  regulatory  exemption  coverage 
are  also  welcome. 

Option  B — Draft  Exemption  for 
Improved  Management  Efficiency  and 
Effectiveness 

Commenters  primarily  opined  that  it 
was  not  clear  how  the  exemption 
proposed  in  the  prior  NPRM  at 
9903.302-2(c)(l)  would  be  administered 
or  what  evidence  was  needed  to  obtain 
the  proposed  exemption.  To  that  end, 
the  CASB  staff  drafted  for  the  Board's 
consideration  coverage  along  the 
following  lines: 

1.  In  section  9903.302-2,  add  a  new 
paragraph  "(c)"  to  read  as  follows: 

(c)  Voluntary  Cost  accounting  practice 
changes  exempt  from  contract  price  and 
cost  adjustment.  The  types  of  voluntary 
changes  in  cost  accounting  practice 
described  in  (1)  below  shall  not  be 
subject  to  contract  price  or  cost 
adjustment.  However,  the  cost 
accounting  practices  resulting  from  such 
changes  must  comply  with  all 
applicable  Cost  Accounting  Standards 
and  notification  of  the  change  in  cost 


accoimting  practice  must  be  provided  as 
required  by  9903.405-2. 

(1)  Changes  in  the  allocation  of  cost 
to  cost  objectives  involving  the  transfer 
of  functions  or  merger  of  cost  pools  that 
are  made  due  to  management  actions 
which  are  undertaken  for  improved 
management  efficiencies  and 
effectiveness  and  which  involve  the 
physical  realignment  or  reduction  of 
facilities  or  personnel. 

(2)  To  qualify  for  this  exemption  the 
contractor  must,  prior  to  making  the 
change: 

(i)  Request  the  exemption. 

(ii)  Submit  a  comprehensive 
description  of  the  plarmed  change(s) 
intended  to  improve  the  segment's  or 
business  unit's  economy  and  efficiency 
of  operations  and  of  the  volimtary 
changes  to  the  contractor's  established 
cost  accoimting  practices  that  will  be 
made  to  implement  the  planned 
change(s). 

(iii)  Provide  a  summary  schedule  of 
the  aggregate  increase  or  decrease  in  the 
total  amount  of  costs  expected  to  be 
allocated  to  all  existing  CAS-covered 
fixed-price  contracts  and  flexibly-priced 
contracts  (by  contract  types;  such  as 
fixed-price  incentive,  cost- 
reimbursement,  etc.)  after  the  change(s) 
are  made. 

(iv)  Demonstrate  that  an  equal  or 
lesser  amount  of  costs,  in  the  aggregate, 
will  be  allocated  to  any  existing  CAS- 
covered  contracts  that  are  flexibly 
priced,  by  contract  type,  after  the 
planned  changes  are  implemented. 

(3)  The  required  cost  comparison 
calculation  methodology  is  summarized 
below: 


Fixed-price  contracts 


Rexft)iy  priced  contracts,  by  con- 
tract type 


1.  Total  amount  of  costs  that  would  be  allocated  to  existing  CAS-ccv- 
ered  contracts,  in  accordance  with  established  cost  accounting  prac- 
tices, at  ttie  estimated  cost  levels  ttiaf  would  continue  if  the  con- 
templated economy  and  effiaency  changes  were  not  made. 

2.  Total  amount  of  costs  that  would  be  allocated  to  existing  CAS-cov- 
ered contracts,  in  accordarx^e  with  ttie  new  changed  cost  accounting 
practices,  at  the  estimated  new  cost  levels  that  would  result  it  the 
planrwd  ecorxxny  arti  efficiency  management  changes  were  made. 

3.  Difference  (1.  mirxis  2.). 


(4)  When  the  requirements  of 
9903.302-2(c)(2)(iv)  are  met,  the 
cognizant  Federal  agency  official  shall 
notify  the  contractor  that  the  volimtary 
change(s)  to  established  cost  accounting 
practices  resulting  from  the  planned 
management  changes  will  be  exempt 
from  the  contract  price  and  cost 
adjustment  provisions  of  affected  CAS- 
covered  contracts. 


(5)  When  the  requirements  of 
9903.302-2(c){2)(iv)  are  not  met.  the 
cognizant  Federal  agency  official  shall 
determine,  in  writing,  if  the  voluntary 
change  to  the  contractor's  established 
cost  accounting  practices  resulting  from 
the  planned  management  changes 
otherwise  qualifies  for  the  exemption, 
i.e.,  that  the  potential  savings  to  be 
realized  in  cost  proposals  for 
anticipated  future  CAS-covered 


contracts  and  subcontracts  when  the 
planned  economy  and  efficiency 
changes  are  implemented  will 
substantially  exceed  any  increased  cost 
allocations  to  flexibly-priced  contracts 
identified  under  (c)(3)  above.  If  so 
determined,  the  cognizant  Federal 
agency  official  shall  notify  the 
contractor  that  the  voluntary  change  to 
the  contractor's  estabUshed  cost 
accounting  practices  otherwise  qualifies 
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for  the  requested  exemption,  i.e.,  the 
voluntary  practice  change  will  be 
exempt  from  the  contract  price  and  cost 
adjustment  provisions  contained  in 
existing  CAS-covered  contracts  affected 
by  the  changes. 

(6)  When  the  cognizant  Federal 
agency  official  determines  the  voluntary 
change  to  the  contractor's  cost 
accounting  practices  resulting  from  the 
planned  management  changes  does  not 
qualify  for  the  requested  exemption,  the 
cognizant  Federal  agency  official  shall 
inform  the  contractor  of  the 
determination  and  initiate  the  cost 
impact  process  in  accordance  with 
9903.405-3.  The  contractor  may  request 
a  desirable  change  determination  in 
accordance  with  9903.201-6  and 
subpart  9903.4  prior  to  the  submission 
of  a  requested  cost  impact  submission. 

2.  Modify  paragraph  9903.201-6(c)(2) 
proposed  in  this  NPRM  by  deleting  the 
economy  and  efficiency  criteria 
proposed  at  9903.201-6(c)(2)(i)  or  by 
replacing  that  proposed  mandatory 
provision  with  a  permissive  provision 
that  reads  as  follows: 

Section  9903.201-6  Desirable  changes. 

***** 

("x")  The  cognizant  Federal  agency 
official  should  determine  that  a  change 
in  cost  accounting  practice  is  beneficial 
and  not  detrimental  if  cost  savings,  in 
the  aggregate,  wall  occur  under  existing 
and/or  future  CAS-covered  contracts 
and  subcontracts,  e.g.,  cost  accounting 
practice  changes  attributable  to: 

(i)  An  organizational  change  that 
combines,  separates  or  centralizes 
operations,  and  the  contractor  or 
subcontractor  demonstrates  that  more 
efficient  and  economical  operations  will 
result. 


Option  C — Draft  Exemption  for  Changes 
in  the  Selection  and  Composition  of 
Overhead  and  General  and 
Administrative  Expense  Pools. 

The  contractor  community  did  not 
appear  to  object  to  an  equitable  process 
to  determine  and  resolve  material 
differences  in  the  amount  of  costs 
allocated  to  CAS-covered  contracts  that 
may  occur  due  to  a  pool  combination  or 
split-out.  Rather,  they  expressed 
concerns  regarding  the  rigid  process  that 
was  proposed  in  the  prior  NPRM. 
Accordingly,  the  CASB  staff  prepared 
for  the  Board's  consideration  the 
following  draft  exemption  provision 
that  would  provide  the  cognizant 
Federal  agency  official  with  a  flexible 
process  for  determining  if  a  requested 
exemption  for  a  practice  change 
attributable  to  a  pool  combination  or 
split  should  be  granted. 


1.  In  section  9903.302-2,  add  a  new 
paragraph  '(d)"  to  read  as  follows: 

(d)  Voluntary  cost  accounting  practice 
changes  exempt  from  contract  price  and 
cost  adjustment.  The  types  of  voluntary 
changes  in  cost  accounting  practice 
described  in  (1)  below  shall  not  be 
subject  to  contract  price  or  cost 
adjustment.  However,  the  cost 
accounting  practices  resulting  from  such 
changes  must  comply  with  all 
applicable  Cost  Accounting  Standards 
and  notification  of  the  change  in  cost 
accounting  practice  must  be  provided  as 
required  by  9903.405-2. 

(1)  Changes  in  the  selection  and/or 
composition  of  an  overhead  or  general 
and  administrative  expense  pool 
resulting  from  the  consolidation  of 
existing  pools  or  the  expansion  of  an 
existing  pool  into  two  or  more  pools 
that  meet  all  of  the  following 
conditions: 

(i)  The  elements  of  cost  and  the 
functions  included  in  the  original  and 
resultant  merged  or  split-out  pools 
remain  the  same.  After  the  change,  the 
costs  of  the  ongoing  functions  are 
accumulated  in  intermediate  cost 
objectives  that  are  now  included  in  the 
resultant  merged  pool  or  split-out  pools. 

(ii)  The  selected  allocation  base 
remains  the  same  for  the  affected  pools. 
After  the  change,  only  the  composition 
of  the  allocation  base  vdll  change  since 
the  merged  or  split-out  allocation 
base(s)  are  now  accumulated  in  a  new 
configuration  for  each  selected  pool  in 
the  post-change  pool  structure. 

(iii)  The  merged  or  split-out  pools 
involve  the  allocation  of  similar  pooled 
overhead  or  G&A  costs  to  similar  final 
cost  objectives  and  the  underlying  levels 
of  pooled  costs  and  allocation  base 
measures  retain  their  proportional 
relationships  with  respect  to  the 
existing  CAS-covered  contracts.  This 
test  is  met  if  the  cognizant  Federal 
agency  official  determines  tliat,  after  the 
change,  the  resultant  pools  are 
homogeneous  (see  9904.418-50(b))  and 
the  amount  of  indirect  costs  allocated  to 
individual  CAS-covered  contracts 
affected  by  the  change  is  not  materially 
different  from  the  amounts  that  would 
have  been  allocated  to  such  final  cost 
objectives  if  the  pool  combination(s)  or 
split-out(s)  had  not  occurred. 

(2)  To  qualify  for  this  exemption  the 
contractor  must,  prior  to  making  the 
change: 

(i)  Request  the  exemption. 

(ii)  Submit  a  comprehensive 
description  of  the  planned  pool 
combinations  or  split-outs,  including 
details  concerning  the  estimated  amount 
of  costs  to  be  accumulated  in  the 
original  and  resultant  pool  or  pools,  the 


respective  allocation  base  totals,  and 
their  respective  indirect  cost  rates. 

(iii)  Provide  a  summan,'  schedule  of 
the  aggregate  increase  or  decrease  in  the 
total  amount  of  costs  expected  to  be 
allocated  to  all  existing  CAS-covered 
fixed-price  contracts  and  flexibly-priced 
contracts  (by  contract  types;  such  as 
fixed-price  incentive,  cost- 
reimbursement,  etc.)  after  the  change(s) 
are  made. 

(3)  In  making  the  determination 
required  under  9903.302-2(d)(l)(iii) 
above,  the  cognizant  Federal  agency 
official  may  determine  that  a  material 
difference  in  the  amount  of  indirect 
costs  allocated  to  CAS-covered  contracts 
will  not  result  if  the  rates  (or  rate)  used 
to  allocate  pooled  indirect  costs  to  final, 
cost  objectives  fall  within  a  corridor  that 
is  plus  or  minus  a  stated  percentage  (to 
be  determined  by  the  cognizant  Federal 
official  on  a  case  by  case  basis)  of  the 
rate  (or  rates)  that  would  have  resulted 
if  the  combination  or  expansion  had  not 
occurred.  The  comparison  shall  be 
based  on  the  level  of  ongoing  pooled 
costs  and  allocation  base  activity  that  is 
expected  to  occur  after  the  change  is 
made.  For  example,  assuming  a  one 
percent  corridor  was  determined  to  be 
an  appropriate  range  and  under  the 
original  cost  accounting  practices 
followed  for  a  single  pool  the  overhead 
recoverv'  rate  is  expected  to  be  200%. 
then  the  resultant  split-out  rates  must 
fall  within  the  corridor  of  198%  to 
202%.  In  the  case  of  a  combination  of 
pools  and  their  respective  allocation 
bases,  the  corridors  around  the  two 
forecasted  rates  that  would  result  if 
there  were  no  combination  must 
converge  or  overlap  to  be  considered 
similar,  e.g.,  if  the  continued  use  of  two 
pools  would  result  in  rates  of  101%  and 
99%,  their  respective  "one  percent" 
corridors  of  100%  to  102%  and  98%  to 
100%  would  overlap. 

(4)  The  cognizant  Federal  agency 
official  shall  determine,  in  writing,  if 
the  voluntar>'  change  to  the  contractor's 
established  cost  accounting  practices 
resulting  form  the  plarmed  pool 
combination  or  split-out  qualifies  for  the 
exemption.  The  cognizant  Federal 
official  shall  inform  the  contractor  of  the 
determinations  made.  If  the  voluntary 
change  is  determined  to  be  exempt,  no 
further  action  is  required.  If  not 
determined  to  be  exempt,  the  cognizant 
Federal  official  will  initiate  the  cost 
impact  process  in  accordance  with 
9903.405-3.  The  contractor  may  request 
a  desirable  change  determination  in 
accordance  with  9903.201-6  and 
subpart  9903.4  prior  to  the  submission 
of  a  requested  cost  impact  submission. 
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Cost  accounting  standards. 
Government  procurement. 
Richard  C.  Loeb, 

Executive  Secretary,  Cost  Accounting 
Standards  Board. 

For  the  reasons  set  forth  in  this 
preamble,  chapter  99  of  title  48  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  set  forth  below: 

1.  The  authority  citation  for  part  9903 
continues  to  read  as  follows: 

Authority:  Pub.  L  100-679,  102  Slat  4056, 
41  U.S.C.  422. 

PART  9903— CONTRACT  COVERAGE 

Subpart  9903.2 — CAS  Program 
Raqulrements 

2.  Section  9903.201-4  is  proposed  to 
be  amended  by  revising  paragraphs 
(a)(1)  and  (c),  and  the  contract  clauses 
set  forth  in  paragraphs  (a)  and  (c),  to 
read  as  follows: 

9903.201-4    Contract  clauses. 

(a)  Cost  Accounting  Standards — Full 
Coverage.  (1)  The  contracting  officer 
shall  insert  the  following  clause.  Cost 
Accounting  Standards — Full  Coverage, 
in  negotiated  contracts,  unless  the 
contract  is  exempted  (see  9903.201-1). 
the  contract  is  subject  to  modified 
coverage  (see  9903.201-2).  or  the  clause 
prescribed  in  paragraphs  (d)  or  (e)  of 
this  subsection  is  used. 

(2)'   •   • 

COST  ACCOUNTING  STANDARDS— FULL 
COVERAGE 

(June  1997) 

(a)  The  provisions  of  part  9903  of  48  CFR 
chapter  99,  including  the  definitions  and 
requirements  contained  therein,  are 
incorporated  herein  by  reference  and  the 
Contractor,  in  connection  with  this  contract, 
shall— 

(1)  Disclosure.  Disclose  in  writing  the 
Contractor's  cost  accounting  practices  by 
submission  of  a  Disclosure  Statement  as 
required  by  9903.202.  The  practices 
disclosed  for  this  contract  shall  be  the  same 
practices  currently  disclosed  and  applied  to 
all  other  contracts  and  subcontracts  being 
performed  by  the  Contractor  and  which 
contain  a  Cost  Accounting  Standards  (CAS) 
contract  clause.  If  the  Contractor  has  notified 
the  Contracting  Officer  that  the  Disclosure 
Statement  contains  trade  secrets,  and 
commercial  or  financial  information  which  is 
privileged  and  confidential,  the  Disclosure 
Statement  shall  be  protected  and  shall  not  be 
released  outside  of  the  Government. 

(2)  Changes  in  Cost  Accounting  Practices. 
Follow  consistently  the  Contractor's  cost 
accounting  practices  in  accumulating  and 
reporting  contract  performance  cost  data 
concerning  this  contract.  If  any  change  in 
cost  accounting  practices  is  made  for  the 
purposes  of  any  CAS-covered  contract  or 
subcontract,  the  change  must  be  applied 


prospectively  from  the  date  of  applicability 
to  this  contract  and  the  Contractor's 
Disclosure  Statement  must  be  amended 
accordingly.  If  the  contract  price  or  cost  of 
this  contract  is  affected  by  such  changes, 
adjustment  shall  be  made  in  accordance  with 
subparagraph  (a)(4)  or  (a)(S)  of  this  clause,  as 
appropriate. 

(3)  Compliance  with  Standards.  Comply 
with  all  CAS  contained  in  part  9904, 
including  any  modifications  and 
interpretations  thereto,  in  effect  on  the  date 
of  award  of  this  contract  or.  if  the  Contractor 
has  submitted  cost  or  pricing  data,  on  the 
date  of  final  agreement  on  price  as  shown  on 
the  Contractor's  signed  Certificate  Of  Current 
Cost  Or  Pricing  Data.  The  Contractor  shall 
also  comply  with  any  CAS,  including  any 
modifications  or  interpretations  thereto, 
which  become  applicable  because  of  a 
subsequent  award  of  a  CAS-covered  contract 
or  subcontract  to  the  Contractor.  Such 
compliance  shall  be  required  prospectively 
from  the  date  of  applicability  to  such  contract 
or  subcontract. 

(4)  Compliant  changes  in  cost  accounting 
practices.  As  required  by  subpart  9903.4, 
provide  timely  notification  of  changes  in 
disclosed  or  established  cost  accounting 
practices,  provide  data  concerning  the  cost 
impact  of  such  changes  and: 

(i)  Required  change.  Agree  to  an  equitable 
adjustment  of  the  price  of  this  contract  as 
provided  under  this  provision  if  the  contract 
cost  is  affected  by  a  change  to  a  disclosed  or 
established  cost  accounting  practice  which, 
pursuant  to  subparagraph  (a)(3)  of  this 
clause,  the  Contractor  or  a  subcontractor  is 
required  to  make. 

(ii)  Voluntary  change.  Agree  to  an 
adjustment  in  the  price  or  cost  of  this 
contract  as  provided  under  this  provision  if 
contract  cost  is  affected  by  a  voluntary 
change  made  by  the  contractor  or  a 
subcontractor  provided  that  no  agreement 
may  be  made  under  this  provision  that  will 
result  in  the  payment  of  any  increased  costs 
by  the  United  States  in  the  aggregate  for  all 
of  the  contractor's  or  a  subcontractor's  CAS- 
covered  contracts  and  subcontracts  affected 
by  the  change. 

(iii)  Desirable  change.  Agree  to  an  equitable 
adjustment  of  the  price  of  this  contract  as 
provided  in  this  provision  if  contract  cost  is 
affected  by  a  change  in  cost  accounting 
practice  made,  by  the  contractor  or  a 
subcontractor  that  the  cognizant  Federal 
agency  official  finds  to  be  a  desirable  change. 

(5)  Noncompliance.  As  required  by  subpart 
9903.4,  initiate  action  to  correct  any 
noncompliance,  provide  data  concerning  the 
cost  impact  of  the  noncompliance  and  agree 
to  an  adjustment  of  the  contract  price  or  cost 
if  the  Contractor  or  a  subcontractor  fails  to 
comply  with  an  applicable  Cost  Accounting 
Standard,  including  any  modifications  or 
interpretations  thereto,  or  to  follow  any  cost 
accounting  practice  consistently  and  such 
failure  results  or  will  result  in  any  increased 
costs  paid  by  the  United  States.  Also,  agree 
to  the  recovery  of  any  increased  costs  paid 
by  the  United  States,  together  with  interest 
thereon  computed  at  the  annual  rate 
established  under  section  6621  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C.  6621)  for 
such  period,  from  the  time  the  payment  by 


the  United  States  was  made  to  the  time  the 
adjustment  is  effected.  In  no  case  shall  the 
Government  recover  costs  greater  than  the 
increased  cost  to  the  Government,  in  the 
aggregate,  on  the  relevant  contracts  subject  to 
price  or  cost  adjustment,  unless  the 
contractor  made  a  change  in  its  cost 
accounting  practices  of  which  it  was  aware 
or  should  have  been  aware  at  the  time  of 
price  negotiations  and  which  it  fiailed  to 
disclose  to  the  Government. 

(b)  Disputes.  If  the  cognizant  Federal 
agency  official  and  the  Contractor  disagree  as 
to  whether  the  Contractor  or  a  subcontractor 
has  complied  with  an  applicable  CAS  in  part 
9904.  including  any  modifications  or 
interpretations  thereto,  an  applicable 
provision  or  requirement  in  part  9903  or  as 
to  any  resulting  price  or  cost  adjustment 
demanded  by  the  United  States,  such  failure 
to  agree  will  constitute  a  dispute  under  the 
Contract  Disputes  Act  (41  U.S.C.  601). 

(c)  Access  to  records.  The  Contractor  shall 
permit  any  authorized  representatives  of  the 
Government  to  examine  and  make  copies  of 
any  documents,  papers,  or  records,  regardless 
of  type  and  regardless  of  whether  such  items 
are  in  written  form,  in  the  form  of  computer 
data  or  in  any  other  form,  relating  to 
compliance  with  the  requirements  of  this 
clause. 

(d)  Flowdown  to  subcontracts.  The 
Contractor  shall  include  in  all  negotiated 
subcontracts  which  the  Contractor  enters 
into,  the  substance  of  this  clause,  except 
paragraph  (b),  and  shall  require  such 
inclusion  in  all  other  subcontracts,  of  any 
tier,  including  the  obligation  to  comply  with 
all  CAS  in  effect  on  the  subcontract's  award 
date  or  if  the  subcontractor  has  submitted 
cost  or  pricing  data,  on  the  date  of  final 
agreement  on  price  as  shown  on  the 
subcontractor's  signed  Certificate  of  Current 
Cost  or  Pricing  Data.  If  the  subcontract  is 
awarded  to  a  business  unit  which  pursuant 
to  9903.201-2  is  subject  to  other  types  of 
CAS  coverage,  the  substance  of  the 
applicable  clause  set  forth  in  9903.201-4 
shall  be  inserted.  This  requirement  shall 
apply  only  to  negotiated  subcontracts  in 
excess  of  $500,000,  except  that  the 
requirement  shall  not  apply  to  negotiated 
subcontracts  otherwise  exempt  from  the 
requirement  to  include  a  CAS  clause  as 
specified  in  9903.201-1. 

(End  of  clause) 

*         •         •         •         • 

(c)  Cost  Accounting  Standards — 
Modified  Coverage.  (1)  The  contracting 
officer  shall  insert  the  following  clause, 
Cost  Accounting  Standards — Modified 
Coverage,  in  negotiated  contracts  when 
the  contract  amount  is  over  $500,000, 
but  less  than  $25  million,  and  the 
o^eror  certifies  it  is  ehgible  for  and 
elects  to  use  modified  CAS  coverage 
(see  9903.201-2),  imless  the  clause 
prescribed  in  paragraphs  (d)  or  (e)  of 
this  subsection  is  used. 

(2)  The  following  clause  requires  the 
contractor  to  comply  with  9904.401, 
9904.402,  9904.405  and  9904.406,  to 
disclose  (if  it  meets  certain 
requirements)  actual  cost  accoimting 
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practices,  and  to  follow  disclosed  and 
established  cost  accoimting  practices 
consistently. 

COST  ACCOUNTING  STANDARDS- 
MODIFIED  COVERAGE  (JUNE  1997) 

(a)  The  provisions  of  part  9903  of  48  CFR 
chapter  99,  including  the  definitions  and 
requirements  contained  therein,  are 
incorporated  herein  by  reference  and  the 
Contractor,  in  coimection  with  this  contract, 
shall— 

(1)  Disclosure.  Disclose  in  writing  the 
Contractor's  cost  accounting  practices  by 
submission  of  a  Disclosure  Statement,  if  it  is 
a  business  unit  of  a  company  required  to 
submit  a  Disclosure  Statement,  pursuant  to 
9903.202.  The  practices  disclosed  for  this 
contract  shall  be  the  same  practices  currently 
disclosed  and  applied  to  all  other  contracts 
and  subcontracts  being  performed  by  the 
Contractor  and  which  contain  a  Cost 
Accounting  Standards  (CAS)  contract  clause. 
If  the  Contractor  has  notified  the  Contracting 
Officer  that  the  CNsclosure  Statement 
contains  trade  secrets  and  commercial  cm' 
financial  information  which  is  privileged  and 
confidential,  the  Disclosure  Statement  shall 
be  protected  and  shall  not  be  released  outside 
of  ^e  Government. 

(2)  Changes  in  Cost  Accounting  Practices. 
Follow  consistently  the  Contractor's  cost 
accounting  practices  in  accumulating  and 
reporting  contract  performance  cost  data 
concerning  this  contract.  If  any  change  in 
cost  accounting  practices  is  made  for  the 
purposes  of  any  CAS-covered  contract  or 
subcontract,  the  change  must  be  applied 
prospectively  from  the  date  of  applicability 
to  this  contract  and  the  Contractor's 
Disclosure  Statement  must  be  amended 
accordingly.  If  the  contract  price  or  cost  of 
this  contract  is  affected  by  such  changes, 
adjustment  shall  be  made  in  accordance  with 
subparagraph  (a)(4]  or  (a)(5)  of  this  clause,  as 
appropriate. 

(3)  Compliance  with  Standards.  Comply 
with  the  requirements  of  9904.401, 
Consistency  in  Estimating.  Accumulating  and 
Reporting  Costs;  9904.402,  Consistency  in 
Allocating  Costs  Incurred  for  the  Same 
Purpose;  9904.405,  Accounting  For 
Unallowable  Costs;  and  9904.406,  Cost 
Accounting  Period;  including  any 
modifications  or  interpretations  thereto,  in 
effect  on  the  date  of  award  of  this  contract, 
or,  if  the  Contractor  has  submitted  cost  or 
pricing  data,  on  the  date  of  final  agreement 
on  price  as  shown  on  the  Contractor's  signed 
Certificate  Of  Current  Cost  Or  Pricing  Data. 
The  Contractor  shall  also  comply  with  any 
modifications  or  interpretations  to  such  CAS 
which  become  applicable  because  of  a 
subsequent  award  of  a  CAS-covered  contract 
or  subcontract  to  the  Contractor.  Such 
compliance  shall  be  required  prospectively 
from  the  date  of  applicability  to  such  contract 
or  subcontract. 

(4)  Compliant  changes  in  cost  accounting 
practices.  As  required  by  subpart  9903.4, 
provide  timely  notification  of  changes  in 
disclosed  or  established  cost  accounting 
practices,  provide  data  concerning  the  cost 
impact  of  such  changes  and: 

(i)  Required  change.  Agree  to  an  equitable 
adjustment  of  the  price  of  this  contract  as 


provided  under  this  provision  if  the  contract 
cost  is  affected  by  a  change  to  a  disclosed  or 
established  cost  accounting  practice  which, 
punuant  to  subparagraph  (a)(3)  of  this 
clause,  the  Connector  or  a  subcontractor  is 
required  to  make. 

(ii)  Voluntary  change.  Agree  to  an 
adjustment  in  the  price  or  cost  of  this 
contract  as  provided  under  this  provision  if 
contract  cost  is  affected  by  a  voluntary 
change  made  by  the  contractor  or  a 
subcontractor,  provided  that  no  agreement 
may  be  made  under  this  provision  that  will 
result  in  the  payment  of  any  increased  costs 
by  the  United  States  in  the  aggregate  for  all 
of  the  contractor's  or  a  subcontractor's  CAS- 
covered  contracts  and  subcontracts  affected 
by  the  change. 

(iii]  Desirable  change.  Agree  to  an  equitable 
adjustment  of  the  price  of  this  contract  as 
provided  in  this  provision  if  contract  cost  is 
affected  by  a  change  in  cost  accounting 
practice  made  by  the  contractor  or  a 
subcontractor  that  the  cognizant  Federal 
agency  official  finds  to  be  a  desirable  change 

(5)  Noncompliance.  As  required  by  subpart 
9903.4,  initiate  action  to  correct  any 
noncompliance,  provide  data  concerning  the 
cost  impact  of  the  noncompliance  and  agree 
to  an  adjustment  of  the  contract  price  or  cost 
if  the  Contractor  or  a  subcontractor  foils  to 
comply  with  an  applicable  Cost  Accounting 
Standard,  including  any  modifications  or 
interpretations  thereto,  or  to  follow  any  cost 
accounting  practice  consistently  and  such 
failure  results  or  will  result  in  any  increased 
costs  paid  by  the  United  States.  Also,  agree 
to  the  recovery  of  any  increased  costs  paid 
by  the  United  States,  together  with  interest 
thereon  computed  at  the  annual  rate 
established  under  section  6621  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C  6621)  for 
such  period,  from  the  time  the  payment  by 
the  United  States  was  made  to  the  time  the 
adjustment  is  effected.  In  no  case  shall  the 
Government  recover  costs  greater  than  the 
increased  cost  to  the  Government,  in  the 
aggregate,  on  the  relevant  contracts  subject  to 
price  or  cost  adjustment,  unless  the 
contractor  made  a  change  in  its  cost 
accounting  practices  of  which  it  was  aware 
or  should  have  been  aware  at  the  time  of 
price  negotiations  and  which  it  failed  to 
disclose  to  the  Government. 

(h)  Disputes.  If  the  cognizant  Federal 
agency  official  and  the  Contractor  disagree  as 
to  whether  the  Contractor  or  a  subcontractor 
has  complied  with  an  applicable  CAS  in  pari 
9904,  including  any  modifications  or 
interpretations  thereto,  an  applicable 
provision  or  requirement  in  part  9903  or  as 
to  any  resulting  price  or  cost  adjustment 
demanded  by  the  United  States,  such  failure 
to  agree  will  constitute  a  dispute  under  the 
ConU^ct  Disputes  Act  (41  U.S.C.  601). 

(c)  Access  to  records.  The  Contractor  shall 
permit  any  authorized  representatives  of  the 
Government  to  examine  and  make  copies  of 
any  documents,  papers,  or  records,  regardless 
of  type  and  regardless  of  whether  such  items 
are  in  written  form,  in  the  form  of  computer 
data  or  in  any  other  form,  relating  to 
compliance  with  the  requirements  of  this 
clause. 

(d)  Flowdown  to  Subcontracts.  The 
Contractor  shall  include  in  all  negotiated 


subcontracts  which  the  Contractor  enters 
into,  the  substance  of  this  clause,  except 
paragraph  (b).  and  shall  require  such 
inclusion  in  all  other  subcontracts,  of  any 
tier,  including  the  obligation  to  comply  with 
all  CAS  in  effect  on  the  subcontract's  award 
date  or  if  the  subcontractor  has  submitted 
cost  or  pricing  data,  on  the  date  of  final 
agreement  on  price  as  shown  on  the 
subcontractor's  signed  Certificate  of  Current 
Cost  or  Pricing  Data.  If  the  subcontract  is 
awarded  to  a  business  unit  which  purauant 
to  9903.201-2  is  subject  to  other  types  of 
CAS  coverage,  the  substance  of  the 
applicable  clause  set  forth  in  9903.201-4 
shall  be  inserted.  This  requirement  shall 
apply  only  to  negotiated  subcontracts  in 
excess  of  $500,000,  except  that  the 
requirement  shall  not  apply  to  negoUated 
subcontracts  otherwise  exempt  from  the 
requirement  to  include  a  CAS  clause  as 
specified  in  9903.201-1. 

(End  of  clause) 

3.  Section  9903.201-6  is  proposed  to 
be  revised  to  read  as  follows: 

9903.201-6    Desirable  changes. 

(a)  Prior  to  making  any  equitable 
adjustment  under  the  provisions  of 
paragraph  (a){4)(iii)  of  the  contract 
clauses  set  forth  in  9903.201-4(a), 
9903.201-4(c)  or  9903.201-4(e).  the 
cognizant  Federal  agency  official  shall 
make  a  finding  that  the  change  is 
desirable,  as  defined  at  9903.403,  i.e., 
desirable  and  not  detrimental  to  the 
interests  of  the  Government. 

(b)  The  determination  as  to  whether 
or  not  a  change  in  cost  accounting 
practice  is  desirable  should  be  made  on 
a  case-by-case  basis  in  accordance  with, 
but  not  limited  to,  one  or  more  of  the 
criteria  specified  in  paragraph  (c)  of  this 
subsection, 

(c)  A  change  in  cost  accounting 
practice  shall  be  deemed  to  be  desirable 
and  not  detrimental  if  the  cognizant 
Federal  agency  official  determines  that: 

(1)  For  a  Cost  Accounting  Standard 
which  the  contractor  has  complied  with, 
the  change  is  necessary  in  order  for  the 
contractor  to  remain  in  compliance  with 
that  Standard. 

(2)  Cost  savings,  in  the  aggregate,  will 
occiu  under  existing  and/or  future  CAS- 
covered  contracts  and  subcontracts,  e.g., 
cost  accounting  practice  changes 
attributable  to: 

(i)  An  organizational  change  that 
combines,  separates  or  centralizes 
operations,  and  the  contractor  or 
subcontractor  demonstrates  that  more 
efficient  and  economical  operations  will 
result. 

(ii)  The  development  of  a  new  and 
significantly  improved  cost  accounting 
system  that  will  be  implemented  at  a 
specific  date  in  the  future.  The  purpose 
of  the  new  cost  accoimting  system  is  to 
improve  the  contractor's  or 
subcontractor's  financial  management 
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capabilities  and  there  is  a  reasonable 
expectation  that  more  efficient  and 
economical  operations  will  result  and 
benefits  will  accrue  to  the  Government. 

(3)  Circumstances,  other  than  those 
listed  in  paragraphs  (c)  (1)  and  (2)  of 
this  section,  included  as  justification  in 
the  contractor's  written  request  for  a 
desirable  change  determination  clearly 
demonstrate  that  the  change  is 
otherwise  desirable  and  not  detrimental 
to  the  interests  of  the  Government. 

(d)  The  cognizant  Federal  agency 
official's  finding  should  not  be  made 
solely  because  of  the  financial  impact  of 
the  proposed  change  on  a  contractor's  or 
subcontractor's  current  CAS-covered 
contracts.  A  change  may  be  determined 
to  be  desirable  and  not  detrimental  to 
the  Government's  interest  even  though 
costs  of  existing  contracts  may  increase, 
provided  there  is  a  reasonable 
expectation  that  benefits  will  accrue  to 
the  Government  in  future  awards. 

4.  Section  9903.201-7  is  proposed  to 
be  revised  to  read  as  follows: 

9903.201-7    Cognizant  Faderal  agency 
responsibilities. 

(a)  The  requirements  of  48  CFR 
chapter  99.  shall,  to  the  maximum 
extent  practicable,  be  administered  by 
the  cognizant  Federal  agency 
responsible  for  a  particular  contractor 
organization  or  location,  usually  the 
Federal  agency  responsible  for 
negotiating  indirect  cost  rates  on  behalf 
of  the  Government.  The  cognizant 
Federal  agency  should  take  the  lead  role 
in  administering  the  requirements  of 
chapter  99  and  coordinating  CAS 
administrative  actions  with  all  affected 
Federal  agencies.  When  multiple  CAS- 
covered  contracts  and/or  subcontracts  or 
more  than  one  Federal  agency  are 
involved,  the  cognizant  Federal  agency 
official  and  affected  agencies  shall 
coordinate  their  activities  in  accordance 
with  applicable  agency  regulations. 
Coordiiiated  administrative  actions  will 
provide  greater  assurances  that 
individual  contractors  follow  their  cost 
accounting  practices  consistently  under 
all  their  CAS-covered  contracts  and  that 
aggregate  contract  price  and  cost 
adjustments  required  under  CAS- 
covered  contracts  for  changes  in  cost 
accounting  practices  or  CAS 
noncompliance  issues  are  determined 
and  resolved,  equitably,  in  a  uniform 
overall  manner. 

fb)  Federal  agencies  shall  prescribe 
regulations  and  estabUsh  internal 
policies  and  prtx»dures  governing  how 
agencies  will  administer  the 
requirements  of  CAS-covered  contracts, 
with  particular  emphasis  on  inter- 
agency coordination  activities. 
Procedures  to  be  followed  when  an 


agency  is  and  is  not  the  cognizant 
Federal  agency  should  be  clearly 
delineated.  Agencies  are  urged  to 
coordinate  on  the  development  of  such 
regulations. 

(c)  Internal  agency  policies  and 
procedures  shall  provide  for  the 
designation  of  the  agency  office(s)  or 
officials  responsible  for  administering 
CAS  under  the  agency's  CAS-covered 
contracts  and  subcontracts  at  each 
contractor  and  subcontractor  business 
unit  and  the  delegation  of  necessary 
contracting  authority  to  agency 
individuals  authorized  to  negotiate  cost 
impact  settlements  under  CAS-covered 
contracts,  e.g..  Contracting  Officers, 
Administrative  Contracting  Officers 
(ACO's)  or  other  agency  officials 
authorized  to  perform  in  that  capacity. 

(d)  Processing  changes  in  cost 
accounting  practices. 

(1)  The  cognizant  Federal  agency 
official  shall,  in  accordance  with 
applicable  agency  regulations: 

(i)  Make  all  required  determinations 
for  all  CAS-covered  contracts  and 
subcontracts  affected  by  a  change  in  cost 
accounting  practice,  including  cost 
impact  materiality  determinations,  in 
the  aggregate. 

(ii)  Coordinate  with  affected  agencies 
on  the  potential  modification  of  CAS- 
covered  awards,  prior  to  actual 
negotiations. 

(iii)  Negotiate  the  cost  impact 
settlement,  in  the  aggregate,  for  all  CAS- 
covered  contracts  and  subcontracts 
materially  affected  by  the  change  in  cost 
accoimiting  practice. 

(iv)  Inform  the  affected  agencies  of  the 
negotiation  results,  by  distribution  of 
the  negotiation  memorandum. 

(v)  When  contract  and/or  subcontract 
price  adjustments  are  negotiated: 

(A)  Request  affected  agencies  to 
prepare  implementing  contract 
modifications  and  to  obtain 
implementing  subcontract  modifications 
from  the  next  higher-tier  contractor,  as 
appropriate.  The  modifications  shall  be 
predicated  on  the  negotiated  cost  impact 
settlement  reflected  in  the  negotiation 
memorandum  and  are  to  be  forwarded 
for  signature  by  the  contractor  through 
the  cognizant  Federal  agency  official. 

(B)  Concurrently,  obtain  contractor 
signatures  for  all  contracts  and 
si^contracts  to  be  modified  and 
distribute  the  executed  modifications  to 
the  awarding  agencies. 

(2)  Awarding  agencies  shall,  in 
accordance  with  applicable  agency 
regulations: 

(i)  Coordinate  with  and  support  the 
cognizant  Federal  agency  official. 

(li)  Prepare  and/or  obtain  contract 
modifications  needed  to  implement 
negotiated  cost  impact  settlements,  as 


requested  by  the  cognizant  Federal 
agency  official. 

(iii)  When  the  cognizant  Federal 
agency  official  has  properly  determined 
a  cost  impact  settlement  on  behalf  of  the 
Government,  make  every  effort  to 
provide  funds  required  for  increased 
contract  price  modifications  to  affected 
Contracting  Officers  for  obligation  so 
that  the  cognizant  Federal  agency 
official  can  concurrently  execute  all  the 
requested  contract  modification(s) 
needed  to  settle  the  cost  impact  action 
in  a  timely  manner. 

(3)  If  the  cognizant  Federal  agency 
official  makes  a  written  determination 
that  funding  needed  to  execute  required 
modifications  is  not  expected  to  be 
available,  an  equitable  solution  by  use 
of  any  other  suitable  technique  which 
resolves  the  negotiated  cost  impact 
settlement  may  be  used  (see  9903.405- 
5(c)(3)). 

Subpart  9903.3— CAS  Rules  and 
Regulations 

5.  Section  9903.301  is  proposed  to  be 
amended  by  adding  two  definitions  in 
alphabetical  order  to  read  as  follows: 


9903.301 
(a)*   * 


Definitions. 


Function,  as  used  in  this  part,  means 
an  activity  or  group  of  activities  that  is 
identifiable  in  scope  and  has  a  purpose 
or  end  to  be  accomplished.  Examples  of 
functions  include  activities  such  as 
accounting,  marketing,  research, 
product  support,  drafting,  assembly, 
inspection,  field  services. 

•  •        •        •        • 

Intermediate  cost  objective  means  a 
cost  objective  that  is  not  a  final  cost 
objective.  Intermediate  cost  objectives 
are  used  to  accumulate  the  costs  of 
specific  functions  or  groups  of  functions 
that  are  generally  included  in  specific 
indirect  cost  pools  and  then  allocated  as 
pooled  cost  to  other  intermediate  and/ 
or  to  final  cost  objectives.  Intermediate 
cost  objectives  may  also  be  used  to 
accumulate  direct  costs  that  are 
included  in  a  cost  pool  and  allocated  to 
final  cost  objectives  as  a  direct  charge. 

•  •        •        •        • 

6.  Section  9903.302-1  is  proposed  to 
be  amended  by  revising  paragraph  (c)  to 
read  as  follows: 

9903.302-1    Cost  accounting  practice. 

•  •        *        •        • 

(c)  Allocation  of  cost  to  cost 
objectives,  as  used  in  this  part,  refers  to 
the  cost  accoimting  methods  or 
techniques  used  to  assign  an  item  of 
cost  or  a  group  of  items  of  cost  to 
intermediate  and  final  cost  objectives. 
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The  allocation  of  cost  to  cost  objectives 
includes  both  the  direct  and  indirect 
allocation  of  costs. 

(1)  Examples  of  cost  accounting 
practices  involvmg  the  allocation  of  cost 
to  cost  objectives  are  the  methods  and 
techniques  used  to: 

(i)  Accumulate  cost  in  the  contractor's 
cost  accounting  system, 

(ii)  Determine  whether  a  cost  is  to  be 
directly  or  indirectly  allocated  to 
intermediate  or  final  cost  objectives, 

(iii)  Determine  the  selection  and 
composition  of  cost  pools,  and 

(iv)  Determine  the  selection  and 
composition  of  the  appropriate 
allocation  bases. 

(2)  The  selection  of  cost  pools 
involves  the  determination  to  establish 
one  or  more  cost  pools  for  the 
acctunulation  of  specific  costs  to  be 
allocated  to  other  intermediate  and/ or  to 
final  cost  objectives  for  a  particular 
segment,  home  office,  or  business  unit. 
The  composition  of  cost  pools  involves 
the  determinations  to  accumulate,  by 
elements  of  cost,  the  costs  of  the  specific 
functions  or  groups  of  functions  to  be 
included  within  each  established  cost 
pool. 

(3)  The  selection  of  an  allocation  base 
involves  the  determination  on  what  type 
of  allocation  measurement  activity  (e.g., 
labor  hours,  square  footage,  labor 
dollars,  total  cost  input)  will  be  used  as 
the  basis  for  the  allocation  of  the  total 
costs  accumulated  in  each  selected  pool 
to  intermediate  and/or  final  cost 
objectives  for  a  particular  segment, 
home  office,  or  business  unit.  The 
composition  of  an  allocation  base 
involves  the  determination  to 
accumulate  and  measure  the  selected 
allocation  base  data  associated  with 
each  selected  pool  that  was  established. 
The  composition  of  an  allocation  base 
includes  the  specific  functional 
groupings  within  the  base.  The 
composition  of  a  home  office  allocation 
base  includes  the  grouping  of  segments 
within  the  applicable  base.  Examples  of 
allocation  bases  include  direct 
engineering  labor  hoiu«  for  a  specific 
direct  engineering  function  performed  at 
a  specified  location,  total  cost  input  of 

a  particular  segment,  total  payroll  costs 
for  specific  segments  reporting  to  the 
same  group  or  home  office. 


7.  Section  9903.302-2  is  proposed  to 
be  revised  to  read  as  follows: 

9903.302-2    Change  to  a  cost  accounting 
practice. 

(a)  Change  to  a  cost  accounting 
practice,  as  used  in  this  part,  including 
the  contract  clauses  prescribed  at 
9903.201-4,  means  any  alteration  in  a 
cost  accounting  practice,  as  defined  in 
9903.302-1,  whether  or  not  such 
practices  are  covered  by  a  Disclosure 
Statement,  including  the  following 
changes  in  cost  accimiulation: 

(1)  Pool  combinations.  The  merging  of 
existing  indirect  cost  pools. 

(2)  Pool  split-outs.  The  expansion  or 
breakdown  of  an  existing  indirect  cost 
pool  into  two  or  more  pools. 

(3)  Functional  transfers.  The  transfer 
of  an  existing  ongoing  function  in  its 
entirety  from  an  existing  indirect  cost 
pool  to  a  different  pool  or  pools. 

(b)  Exceptions.  (1)  The  initial 
adoption  of  a  cost  accounting  practice 
for  the  first  time  a  cost  is  incurred,  or 

a  function  is  created,  is  not  a  change  in 
cost  accounting  practice.  This  exception 
shall  be  applied  at  the  segment  or  home 
office  level,  depending  upon  the  nature 
of  the  cost  or  the  fimction  involved.  At 
the  segment  level,  different  segments 
can  establish  different  cost  accounting 
practices  for  the  same  type  of  cost  when 
the  cost  is  incurred  for  the  first  time  or 
a  function  is  created  by  each  segment. 
This  exception  does  not  apply  to 
transfers  of  ongoing  functions,  e.g.,  firom 
one  pool  or  segment  to  another  pool, 
segment  or  home  office. 

(2)  The  partial  or  total  elimination  of 
a  cost  or  the  cost  of  a  function  is  not  a 
change  in  cost  accounting  practice. 

(3)  The  revision  of  a  cost  accounting 
practice  for  a  cost  which  previously  had 
been  immaterial  is  not  a  change  in  cost 
accounting  practice. 

(c)  Mergers  and  Acquisitions.  (1)  Each 
CAS-covered  contract  requires  that  the 
performing  contractor  consistently 
follow  its  established  or  disclosed  cost 
accounting  practices  over  the  contract's 
entire  period  of  performance. 

(2)  When  a  business  unit  or  a  segment 
performing  a  CAS-covered  contract  is 
acquired  by  a  different  contractor 
through  a  merger  or  acquisition,  the 
acquired  business  unit  or  segment  shall 
accumulate  and  report  costs  inctirred 


from  the  effective  date  of  acquisition  or 
merger  through  completion  of  the 
acquired  contract  consistently  in 
accordance  with  the  cost  accoimting 
practices  established  by  the  acquired 
business  unit  or  segment.  Compliant  or 
noncompliant  changes  made  to  such 
established  and/or  disclosed  cost 
accounting  practices  after  the  effective 
date  of  the  merger  or  acquisition  by  the 
acquiring  contractor  shall  be  processed 
as  changes  in  cost  accounting  practice 
in  accordance  with  the  requirements  of 
part  9903. 

(3)  This  paragraph  (c)  applies  equally 
to  CAS-covered  subcontracts  acquired 
by  a  contractor  or  subcontractor. 

8.  Section  9903.302-3  is  proposed  to 
be  amended  by  adding  a  new 
introductory  paragraph,  revising  the 
introductory  text  to  paragraphs  (a),  (b) 
and  (c).  revising  the  illustration  at  (c)(3) 
and  by  adding  new  illustrations  (c)(4) 
through  (c)(9)  to  read  as  follows: 

9903.302-3    lliustratlons  of  changas  wttich 
maat  the  definition  of  "change  to  a  cost 
accounting  practice." 

The  following  illustrations  are  not 
intended  to  cover  all  possible  changes 
in  cost  accounting  practices  nor  are  the 
illustrations  to  be  used  as  limitations  for 
determining  if  an  accounting  change  has 
occurred.  Further,  each  illustration  is 
not  intended  to  be  all-inclusive. 
Accordingly,  the  lack  of  a  mentioned 
change  in  cost  accounting  practice  does 
not  mean  that  there  is  not  a  change  in 
cost  accounting  practice.  The  decision 
as  to  whether  a  change  in  cost 
accounting  practice  has  or  has  not 
occurred,  requires  a  thorough  analysis 
of  the  ciromnstances  of  each  individual 
situation  based  on  the  definitions  and 
exceptions  specified  in  9903.302-1  and 
9903.302-2. 

(a)  The  cost  accounting  practice  used 
for  the  measurement  of  cost  has  been 
changed. 

•  •        •        *        • 

(b)  The  cost  accounting  practice  used 
for  the  assignment  of  cost  to  cost 
accounting  periods  has  been  changed. 

*  *        *        *        « 

(c)  The  cost  accoimting  practice  used 
for  the  allocation  of  cost  to  cost 
objectives  has  been  changed. 
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(3)  The  contractor  changes  to  a  different  allocation  base 


(4)  A  Segment  combines  two  amilar  ongoing  functions  

(i)  The  ongoing  direct  and  indirect  assembly  operations  at  Plants  A  and 
B  are  merged. 


(5)  Assume  ttw  same  circumstances  as  in  (c)(4)  of  this  illustration,  ex- 
cept ttiat  Plants  A  and  B  are  separate  Segments  A  and  B  that  are 
combined  as  Segment  C. 


(6)  The  contractor  changes  how  the  ongoing  irxlirect  costs  of  the  marv 
ufacturing  and  assemWy  operations  are  accumulated  and  allocated 
to  final  cost  objectves  by  a  segment. 


(3)(i)  Before  change:  The  contractor  used  a  direct  manutacturing  latx)r 
hours  base  to  allocate  costs  accumulated  in  the  manufacturing  over- 
head pool  to  final  cost  objectives. 

(ii)  After  change;  The  contractor  uses  a  direct  manufacturing  labor  dol- 
lars base  to  allocate  costs  accumulated  in  tfie  manufacturing  over- 
head pool  to  final  cost  objectives. 

(iii)  The  descntjed  change  from  a  direct  labor  hours  base  to  a  direct 
latx)r  dollars  base  represents  a  change  in  the  selection  of  the  alloca- 
tion Ijase  measurement  activity. 

(4)(i)  Before  change:  The  Segment  established  separate  assembly 
overhead  pools  to  accumulate  the  indirect  costs  applicable  to  Plant 
As  and  Plant  B's  respective  assembly  functions.  Pooled  costs  were 
allocated  to  individual  final  cost  objectives  based  on  Plant  A's  and 
Plant  B's  respective  assembly  direct  labor  dollars  allocation  bases. 

(ii)  After  change;  The  indirect  costs  of  the  two  ongoing  assembly  func- 
tions are  combined  and  accumulated  in  one  indirect  assembly  cost 
pool.  Pooled  costs  are  allocated  to  individual  final  cost  objectives 
based  on  a  total  assembly  direct  labor  dollars  allocation  base  appli- 
cable to  the  two  plant  locations. 

(ill)  The  methods  and  techniques  used  to  accumulate  cost  changed  be- 
cause the  indirect  cost  pools  used  to  accumulate  the  cost  of  specific 
activities  have  changed  from  two  pools  to  one  pool.  The  selection  of 
pools  used  to  allocate  ttie  segmenrs  indirect  costs  to  final  cost  ob- 
jectives changed  from  two  pools  to  one.  The  composition  of  the 
pools  changed  because  the  specific  activities  originally  included  in 
the  two  indirect  cost  pools  are  now  included  in  one  pool.  The  com- 
position of  the  allocation  base  changed  because  ttie  selected  alloca- 
tion base  measurement  activity  originally  accumulated  separately  for 
each  selected  pool  is  now  accumulated  in  one  combined  base  for 
one  pod.  , 

(5)(i)  Before  change:  Segments  A  and  B  each  established  an  assem- 
kjly  overhead  pool  to  accumulate  the  indirect  costs  applicable  to  their 
respective  assemt)ly  functions.  Pooled  costs  were  allocated  to  final 
cost  objectives  based  on  Segment  A's  and  B's  respective  assembly 
direct  labor  dollars. 

(ii)  After  change:  Segment  C  establishes  a  single  assembly  overtiead 
pool  to  identify  and  accumulate  ttie  costs  of  Segment  A's  and  Seg- 
ment B's  ongoing  indirect  assembly  functions.  Pooled  costs  are  allo- 
cated to  rmal  cost  objectives  based  on  Segment  C's  total  assembly 
direct  labor  dollars  generated  by  the  two  ongoing  but  separate  as- 
sembly operations 

(iii)  For  the  same  reasons  cited  in  (c)(4)(iii)  of  this  illustration,  a  cost 
accounting  practice  ctiange  lias  occurred. 

(6)(i)  Before  change:  The  indirect  costs  applicable  to  the  manufacturing 
arid  assembly  functions  were  accumulated  in  a  plant-wide  indirect 
cost  pool  and  allocated  to  final  cost  objectives  ijy  use  of  a  direct 
labor  dollars  base  comprised  of  manufacturing  and  assembly  direct 
labor  dollars.  During  each  cost  accounting  period,  a  single  plant- 
wide  indirect  cost  rate  was  used  to  allocate  ttie  accumulated  Indirect 
costs  to  Individual  final  cost  objectives 

(ii)  After  change:  The  ongoing  indirect  manufacturing  and  assembly 
costs  are  split-out  and  accumulated  separately  in  a  manufacturing 
pool  and  assembly  pool.  The  pooled  costs  are  allocated  to  final  cost 
objectives  by  use  of  a  manufacturing  direct  labor  dollars  base  and 
an  assembly  direct  labor  dollars  base,  respectively.  Two  indirect  cost 
rates  are  now  used  to  allocate  the  ongoing  indirect  costs  to  individ- 
ual final  cost  otijectives 

(iii)  The  decision  to  accumulate  the  ongoing  costs  of  ttie  manufacturing 
and  assembly  functions  separately,  in  two  pools  instead  of  one,  rep- 
resents changes  in  the  methods  and  techniques  used  to  accumulate 
indirect  costs  and  in  the  selection  and  composition  of  the  pool  (see 
explanations  in  illustration  (c)(4)(iii)).  The  decision  to  allocate  the  ac- 
cumulated pool  costs  to  final  cost  otijectives  by  use  of  separate  allo- 
cation bases  for  the  manufacturing  and  assembly  functions  instead 
of  one  plant-wide  allocation  base  represents  a  change  in  the  com- 
position of  the  tiase. 
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(7)  Tfie  contractor  ti^ansfers  the  incoming  materials  inspection  function 
(i)  Incoming  materials  are  inspected  in  the  same  manner  before  and 
after  the  ctiange. 


(8)  A  contractor  estat>lishes  a  new  product  line  by  acquiring  anottier 
company.  Both  entities  are  performing  CAS-covered  contracts. 

(i)  The  acquired  company  will  be  treated  as  a  new  segment  The  ac- 
quired segment  will  complete  the  CAS-covered  confacts  that  were 
novated  from  the  prior  company  to  ttie  contractor.  It  will  not  perform 
any  wor1<  associated  with  the  contractor's  existing  lines  of  business. 


(9)  A  contractor  expands  the  existing  product  line  of  Segment  A  by  ac- 
quiring anottier  company.  Both  entities  are  performing  CAS-covered 
contracts. 

(i)  Segment  A  will  operate  and  manage  the  acquired  company's  ongo- 
ing operations. 

(ii)  Segment  A  will  complete  ttie  acquired  CAS-covered  contracts  that 
were  novated  from  the  prior  company  to  tfie  contiactor. 


(7)(i)  Before  change;  The  cost  of  performing  the  incoming  inspection 
function  was  accumulated  in  an  intermediate  cost  objective  that  was 
included  in  ttie  Segment's  manufacturing  overhead  expense  pool. 
Accumulated  pool  costs  were  allocated  to  final  cost  objectives  tiased 
on  manufacturing  direct  labor  dollars. 

(ii)  After  change;  The  accumulated  cost  of  the  incoming  inspection 
function  is  included  in  ttie  Segment's  materials  handling  overtiead 
pool.  These  pooled  costs  are  allocated  to  final  cost  objectives  based 
on  direct  material  costs. 

(iii)  The  decision  to  include  the  accumulated  cost  of  the  ongoing  irv 
spection  function  in  a  different  cost  pool  represents  a  change  in  tfie 
mettiods  and  techniques  used  to  accumulate  indirect  cost  because 
the  costs  accumulated  in  tfie  intermediate  cost  objective  for  ttie  irv 
coming  inspection  fiinction  are  irx:luded  for  accumulation  in  a  dif- 
ferent indirect  cost  pool  and  a  ctiange  in  the  composition  of  the  two 
pools  because  the  incoming  inspection  function  is  now  included  in  a 
different  pool.  Ttie  decision  to  allocate  incoming  inspection  costs  to 
final  cost  objectives  by  use  of  a  material  cost  base  rather  than  a 
latx>r  dollars  base  represents  a  change  in  the  selection  of  the  alloca- 
tion base  measurement  activity  for  ttie  irxx)ming  inspection  function. 

(8)  As  of  ttie  effective  date  of  acquisition,  the  conti-actor  requires  ttie 
new  segment  to  accumulate  and  report  the  continuing  costs  of  the 
acquired  ongoing  functions  drfferentiy,  e.g.,  tiie  acquired  company's 
single  overtiead  pool  is  split  into  two  new  pools.  The  conti'acting  par- 
ties agree  that  tfie  pool  split-out  resulted  in  ctianges  to  tfie  acquired 
segment's  previously  estaiwished  cost  accounting  practices 

(I)  The  cost  accounting  practice  changes  are  subject  to  the  contract 
price  and  cost  adjustinent  provisions  of  the  acquired  CAS-covered 
contracts 

(Ii)  The  initial  adoption  exception  provided  by  9903.302-2(b)(i)  would 
not  apply  because  ttiis  is  not  a  first  time  incurrence  of  cost  or  cre- 
ation of  a  function,  with  regard  to  the  ongoing  acquired  CAS-covered 
contracts 

(9)(i)  As  of  tfie  effective  date  of  acquisition,  Segment  A  merges  the 
continuing  functions  of  ttie  acquired  company  with  Segment  A's  simi- 
lar functions  and  merges  ttie  indirect  costs  of  the  acquired  compa- 
ny's ongoing  functions  into  Segment  A's  indirect  cost  pools,  in  ac- 
cordance with  Segment  A's  estatilished  cost  accounting  practices. 
The  acquired  company's  allocation  t>ase  Is  similarly  merged  into 
Segment  A's  allocation  t»se. 

(it)  The  cost  accounting  practices  that  will  be  used  to  accumulate  and 
report  costs  of  Segment  A's  existing  and  acquired  contracts  will  be 
different  ttian  ttie  practices  tfiat  were  previously  used  to  estimate, 
accumulate  and  report  contract  costs. 

(iii)  Ttie  mettiods  and  techniques  used  to  accumulate  costs  have 
ctianged.  The  acquired  contractor's  Intermediate  cost  otijectives 
used  to  accumulate  ttie  costs  of  its  ongoing  indirect  functions  and 
activities  have  been  eliminated,  taecause  tfie  ongoing  costs  are  now 
accumulated  in  Segment  A's  intermediate  cost  objectives.  Indirect 
cost  accumulation  ctianged  because  the  costs  of  ttie  ongoing  activi- 
ties previously  accumulated  in  two  pools  are  now  accumulated  in 
one  pool.  Accumulation  of  ttie  allocation  base  activity  cfianged  since 
the  base  activity  previously  accumulated  in  tvro  bases  is  now  accu- 
mulated in  one  comtiined  base. 

(iv)  The  pool  and  base  combinations  made  t>y  ttie  acquiring  contiactor 
represent  changes  in  ttie  selection  and  composition  of  tfie  pools  and 
the  composition  of  bases  for  ttie  existing  Segment  and  acquired 
company. 

(v)  The  cost  accounting  practice  changes  are  subject  to  ttie  contract 
price  and  cost  adjustment  provisions  of  the  existing  and  acquired 
CAS-covered  contracts. 


9.  Section  9903.302-4  is  proposed  to 
be  amended  by  adding  an  introductory 
paragraph,  and  illustrations  (h)  through 
(j)  to  read  as  follows: 


9903.302-4    Illustrations  of  changes  wtiich 
do  not  meet  the  definition  of  "Ctiange  to  a 
cost  accounting  practice." 

The  following  illustrations  are  not 
intended  to  cover  all  possible  changes 
that  are  not  changes  in  cost  accounting 
practice  nor  are  the  illustrations  to  be 
used  as  limitations  for  determining  that 


an  accounting  change  has  not  occurred. 
The  decision  as  to  whether  a  change  in 
cost  accounting  practice  has  or  has  not 
occurred,  requires  a  thorough  analysis 
of  the  circumstances  of  each  individual 
situation  based  on  the  definitions  and 
exceptions  specified  in  9903.302-1  and 
9903.302-2. 
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(h)  The  contractor  transfers  an  inspection  departmerTt  emptoyee  from 
Plant  A  to  Plant  B. 


(i)  A  contractor  with  a  corporate  home  office  creates  a  new  segment  for 
the  purpose  of  entenng  a  new  line  of  txjsiness.  The  new  segment 
will  not  perform  any  worV  associated  with  the  contractor's  existing 
CAS-covered  contracts 


(j)  Assume  the  same  circumstances  as  in  (1)  of  this  Illustration,  except 
that. 

(1)  The  contractor  acquired  a  new  segment  that  is  performing  CAS- 
covered  contracts  from  another  company. 

(2)  The  acquired  segment  will  continue  to  estimate,  accumulate  arxj  re- 
port costs  in  accordance  with  the  onginal  company's  compliant  and 
previously  disclosed  cost  accounting  practices  for  that  segment  A 
new  Disclosure  Statement  is  filed  to  ttiat  effect.  Also  disclosed  is  the 
contractor's  home  office  cost  allocation  to  the  segment 


(h)(1)  Before  the  transfer,  the  empioyee's  salary  was  accumulated  as 
inspection  labor  arxJ  was  included  in  Plant  A's  overtiead  pool. 

(2)  After  the  transfer,  the  employee's  salary  is  similarly  accumulated  in 
an  intermediate  cost  objective  ttiat  is  included  in  Plant  B's  overhead 
pool.  The  salaries  of  all  employees  performing  the  inspection  furx:- 
tion  at  Plants  A  and  B  continue  to  tie  accurrxilated  in  their  respective 
intermediate  cost  objectives  which  continue  to  be  included  in  their 
respective  pools. 

(3)  Since  the  cost  of  the  inspection  functions  at  Plants  A  and  B  con- 
tinue to  be  accumulated  within  the  same  inte^nediate  cost  objectives 
and  tfie  selection  and  composition  of  thie  pools  has  not  changed,  be- 
fore and  after  the  employee  transfer,  no  change  in  cost  accounting 
practice  has  occurred. 

(i)(l)  After  change:  The  costs  of  the  contractor's  home  office  continue 
to  be  accumulated  and  allocated  to  segments  in  accordance  with  ttie 
contractor's  estatilished  cost  accounting  practices.  The  new  segment 
is  added  to  the  applicable  home  office  allocation  base  or  bases  used 
to  allocate  home  office  costs  to  segments. 

(2)  Ttie  addition  of  the  new  segment  to  the  applicable  home  office  allo- 
cation base  represents  an  initial  adoption  of  a  cost  accounting  prac- 
tice tor  the  segment  when  it  was  created  (see  exception  at 
9903.302-2{b)(1)).  Since  the  selection  and  composition  of  the  home 
office  pool  and  applicable  allocation  bases  were  not  othenwise 
ctiangeid.  the  descritied  increase  in  the  base  for  ttie  allocation  of 
home  office  costs  represents  an  Initial  adoption  of  a  cost  accounting 
practice  that  is  not  sutiject  to  the  contract  price  or  cost  adjustment 
•    process. 

(j)(1)  For  the  reasons  stated  in  (i)  of  this  illustration,  the  describied 
home  office  change  is  not  a  cost  accounting  practice  change. 

(2)  At  the  segment  level,  ttie  first  time  incurrence  of  ttie  acquiring  corv 
tractor's  home  office  cost  allocation  is  an  Initial  adoption  of  a  cost 
accounting  practice  (see  exception  at  9903.302(b)(1).  Sirx»  ttie  corv 
b-actor  adopted  ttie  acquired  segment's  previously  established  cost 
accounting  practices,  no  ctiange  in  establistied  cost  accounting  prac- 
tices occurred  for  ttie  acquired  CAS-covered  contracts. 


10.  Section  9903.306  is  proposed  to  be 
revised  to  read  as  follows: 

9903.306    Applicable  interest  rate. 

The  interest  rate  applicable  to  any 
contract  price  adjustment  shall  be  the 
annual  rate  of  interest  established  under 
section  6621(a)(2)  of  Title  26  (26  U.S.C. 
6621(a)(2))  for  such  period.  Such 
interest  shall  accrue  from  the  time 
payments  of  the  increased  costs  were 
made  to  the  contractor  or  subcontractor 
to  the  time  the  United  States  receives 
full  compensation  for  the  price 
adjustment. 

1 1.  .\  new  subpart  9903.4  is  proposed 
to  be  added  to  read  as  follows: 

Subpart  9903.4 — Contractor  Cost 
Accounting  Practice  Changes  and 
Noncompliances 

o©C- 

9903.401  Applicability  of  subpart. 
9903  401-1    CAS-covered  contracts  and 

subcontracts. 
9903.401-2    Educational  institutions. 

9903.402  Purpose. 

9903.402-1    Changes  in  cost  accounting 
practice. 


9903.402-2    Failure  to  comply 

(noncompliances)  with  an  applicable 
cost  accounting  standard  or  to  follow  any 
cost  accounting  practice  consistendy. 

9903.403  Definitions. 

9903.404  Materiality  determination  for 
making  adjustment. 

9903.405  Changes  in  cost  accounting 
practice. 

9903.405-1    General. 

9903.405-2    Notification  of  changes  in  cost 

accounting  practices. 
9903.405-3    Determinations,  approvals  and 

initiating  the  cost  impact  process. 
9903.405—4    Contractor  cost  impact 

submissions. 
9903.405-5    Negotiation  and  resolution  of 

the  cost  impact. 

9903.406  Noncompliances. 
9903.406-1    General  types  of 

noncompliances. 
9903-406-2    Noncompliance 

determinations  and  initiating  the  cost 

impact  process. 
9903-406-3    Cost  estimating 

noncompliance. 
9903-406-4    Cost  accumulation 

noncompliance. 
9903—406-5    Technical  noncompliances. 

9903.407  Illustrations. 

9903.407-1     Changes  in  cost  accounting 

practice — illustrations. 
9903.407-2    Noncompliance  illustrations. 


Subpart  9903.4— Contractor  Cost 
Accounting  Practice  Changes  and 
Noncompliances 

9903.401    Applicability  of  subpart 

9903.401-1    CAS-covered  contracts  and 
subcontracts. 

(a)  This  subpart  9903.4  applies 
uniformly  to  all  ClAS-covered  contracts 
and  subcontracts  affected  by  a 
compliant  change  in  cost  accounting 
practice  and/or  a  noncompliant  cost 
accounting  practice.  By  accepting  the 
first  CAS-covered  contract  or 
subcontract  that  incorporates  part  9903, 
which  includes  this  subpart  9903.4,  the 
contractor  agrees  to  process  cost 
accounting  practice  changes  and 
noncompliance  actions  occurring  after 
the  award  of  that  contract  or  subcontract 
in  accordance  with  this  subpart  for  all 
existing  CAS-covered  contracts  and 
subcontracts  affected  by  the  change  or 
noncompliance. 

(b)  To  aid  in  meeting  the  requirements 
set  forth  in  this  subpart  9903.4  for 
processing  cost  accounting  practice 
changes  and  noncompliance  actions,  the 
contractor  shall  maintain  a  system  for 
identifying  all  existing  CAS-covered 
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contracts  and  subcontracts,  and  their 
periods  of  performance. 

9903.401-2    Educational  Institutions. 

(a)  This  subpart  9903.4  applies  to  all 
CAS-covered  contracts  and  subcontracts 
awarded  to  educational  institutions. 
Such  CAS-covered  contracts  and 
subcontracts  incorporate  part  9903  by 
reference  and  contain  specific  terms  and 
conditions  that  require  the  educational 
institution  to  disclose  its  cost 
accounting  practices  (if  specified 
criteria  are  met),  provide  notification  if 
a  change  to  a  cost  accounting  practice  is 
made  and  to  agree  to  contract  price  or 
cost  adjustments  for  material  cost 
impacts  attributable  to  compliant 
changes  in  cost  accounting  practices 
and/or  to  noncompliant  practices.  This 
subpart  9903.4  establishes  procedures 
for  providing  such  notifications,  the 
submission  of  requested  cost  impact 
data,  and  determining  the  required 
adjustments. 

(b)  On  April  26.  1996,  the  Office  of 
Management  and  Budget  (OMB) 
incorporated  in  OMB  Circular  A-21, 
Cost  Principles  for  Educational 
Institutions  (61  FR  20880,  May  8.  1996). 
the  Disclosure  Statement  (Form  CASB 
DS-2)  and  the  CAS  applicable  to 
educational  institutions  that  were 
promulgated  by  the  Board  at  48  CFR 
chapter  99  (59  FR  55746,  November  8, 
1994).  As  amended.  Circular  A-21  also 
contains  certain  requirements  and 
guidance  regarding  the  notification  to  be 
provided  when  an  educational 
institution  changes  a  cost  accounting 
practice  and  the  cost  adjustments  that 
may  be  required  or  other  actions  to  be 
taken  by  the  cognizant  Federal  agency 
when  Federally  sponsored  agreements 
(contracts,  grants  and  cooperative 
agreements)  are  affected  by  comphant 
practice  changes  or  noncompliant 
practices. 

(c)  The  amended  CASB  and  OMB 
requirements  were  intended  to  be 
compatible  and  are  to  be  administered 
by  the  cognizant  Federal  agency  official 
in  a  uniform  and  cost  effective  manner. 
To  the  maximum  extent  feasible,  the 
cognizant  Federal  agency  official  should 
apply  a  single  set  of  procedures  when 
obtaining  notifications,  cost  impact  data 
and  when  determining  the  adjustments 
that  may  be  required  for  individual 
CAS-covered  contracts  and  other 
Federally  sponsored  agreements  subject 
to  amended  OMB  Circular  A-21  that  are 
affected  by  the  same  practice  change  or 
noncompliance.  The  procedures  applied 
to  all  Federally  sponsored  agreements, 
including  CLAS-covered  contacts  and 
subcontracts,  should  be  consistent  with 
this  subpart  9903.4  requirements  and 
objectives.  The  cognizant  Federal 


agency  official  may  use  appUcable 
portions  of  this  subpart  9903.4  as 
guidance  and,  if  mutually  agreed  to  by 
the  educational  institution,  the 
contracting  parties  may  elect  to  applv 
the  9903.4  provisions  as  deemed 
appropriate  in  the  circimistances. 

(d)  Waiver  authority.  When  an 
educational  institution  changes  a 
compliant  cost  accounting  practice  or 
fails  to  comply  with  an  applicable  Cost 
Accounting  Standard  that  affects  CAS- 
covered  contracts  and  other  Federally 
sponsored  agreements,  the  cognizant 
Federal  agency  official  may  waive  or 
modify,  on  a  case-by-case  basis, 
applicable  requirements  of  this  subpart 
9903.4  for  affected  CAS-covered 
contracts  and  subcontracts  as  deemed 
necessary  in  order  to  establish 
appropriate  alternative  procedures  or 
methods  for  obtaining  notifications  of 
practice  changes,  the  submission  of  cost 
impact  data  or  determining  contract 
price  or  cost  adjustments  in  a  imiform 
maimer  for  all  Federally  sponsored 
agreements.  The  basis  for  the  waiver 
and  the  alternate  procedures  utilized 
shall  be  documented  in  a  written 
determination.  This  waiver  authority 
does  not  apply  to  the  adequacy  and 
compliance  determinations  required  by 
9903.405-3(a). 

(e)  A  written  determination  to  apply 
the  provisions  of  this  subpart  9903.4, 
OMB  Circular  A-21 .  or  other 
appropriate  procedural  guidance  to 
educational  institutions  shall  be  made 
by  the  cognizant  Federal  agency  official. 
Educational  institutions  should  contact 
their  cognizant  Federal  agency  for 
specific  instructions  within  60  days 
after  receipt  of  a  CAS-covered  contract 
that  is  subject  to  this  subpart. 

9903.402    Purpose. 

9903.402-1    Changes  in  cost  accounting 
practice. 

The  contract  clauses  prescribed  in 
9903.201-4,  Contract  clauses,  set  forth 
the  requirements  for  changes  in  cost 
accounting  practices  that  a  contractor 
may  be  required  to  make  in  order  to 
comply  with  a  standard,  modification  or 
interpretation  thereof  that  becomes 
applicable  to  existing  covered  contracts 
for  the  first  time  due  to  the  subsequent 
award  of  a  covered  contract  or  may 
otherwise  decide  to  make,  e.g..  a 
voluntary  change  from  an  established  or 
disclosed  compliant  cost  accounting 
practice  to  another  compliant  cost 
accounting  practice.  Section  9903.405 
establishes  the  specific  actions  to  be 
taken  by  the  contracting  parties  for  such 
compliant  cost  accounting  practice 
changes.  Section  9903.405  also 
establishes  procedures  for  adjusting 


contract  amounts  that  are  materially 
affected  by  compliant  changes  in  cost 
accounting  practices,  while  not 
requiring  adjustment  of  all  contracts 
that  are  affected  by  such  changes. 

9903.402-2    Failure  to  comply 
(noncompliances)  with  an  applicable  cost 
accounting  standard  or  to  foilow  any  cost 
accounting  practice  consistently. 

The  contract  clauses  prescribed  in 
9903.201—4,  Contract  clauses,  require 
the  contractor  or  subcontractor  to  agree 
to  an  adjustment  of  the  contract  price  or 
cost  if  the  contractor  or  subcontractor 
fails  to  comply  with  an  appUcable  Cost 
Accoimting  Standard,  modification  or 
interpretation  thereto,  or  to  follow  any 
cost  accounting  practice  consistently, 
and  such  failure  results  or  will  result  in 
any  increased  cost  paid,  in  the 
aggregate,  by  the  United  States,  under 
CAS-covered  contracts  and 
subcontracts.  Section  9903.406 
establishes  the  actions  to  be  taken  by  the 
contracting  parties  in  order  to  resolve 
the  noncompliant  condition  and/ or 
effect  recovery  of  any  increased  costs 
paid  as  a  result  of  the  noncompliance. 

9903.403    Definitions. 

This  section  9903.403  defines  terms 
as  used  in  this  part  9903.  including  the 
contract  clauses  prescribed  at  9903.201- 
4.  Where  the  defined  terms  refer  to  a 
"contractor"  or  "contract"  the  definition 
is  intended  to  apply  equally,  as 
apphcable.  to  a  "subcontractor"  or 
"subcontract." 

Applicability  date  means — 

(1)  For  required  cost  accounting 
practice  changes,  the  date  on  which  a 
contractor  is  first  required  to 
accumulate  and  report  costs  in 
accordance  with  an  applicable 
Standard,  modification  or  interpretation 
thereto;  or 

(2)  For  voluntary  cost  accounting 
practice  changes,  the  date  on  which  a 
contractor  begins  to  use  a  new  cost 
accounting  practice  for  cost 
accimiulation  and  reporting  purposes. 

Contracts  subject  to  adjustment 
means  CAS-covered  contracts  and 
subcontracts,  including  definitized 
contract  options,  that: 

(1)  Have  contract  performance  beyond 
the  apphcability  date  of  a  change  in  cost 
accounting  practice,  and  have  their 
current  contract  prices  based  on  a 
previous  cost  accounting  practice;  or 

(2)  Are  affected  by  the  application  of 
a  noncompliant  practice  that  was  used 
to  estimate  or  accumulate  costs. 

Cost  impact  means  the  increase  or 
decrease  in  estimated  or  actual  costs 
allocable  to  a  CAS-covered  contract  or 
subcontract  due  to  a  compliant  change 
in  cost  accounting  practices,  a 
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noncompliance  with  a  Cost  Accounting 
Standard,  or  a  failure  to  follow  cost 
accounting  practices  consistently. 

Desirable  change  means  a  voluntary 
change  to  a  contractor's  established  or 
disclosed  cost  accounting  practices  that 
the  cognizant  Federal  agency  official 
finds  is  desirable  and  not  detrimental  to 
the  Government  pursuant  to  9903.201- 
6  and  is  therefore  subject  to  the 
equitable  contract  price  adjustment 
provisions  of  CAS-covered  contracts 
affected  by  the  change. 

Detailed  cost  impact  proposal  means 
a  proposal  that  shows  the  cost  impact  of 
a  change  in  cost  accounting  practice  for 
contracts  subject  to  adjustment  that 
have  an  estimate-to-complete  which 
exceeds  a  threshold  amount  specified  by 
the  cognizant  Federal  agency  official. 

Effective  date  means: 

(1)  For  compliance  with  Standards, 
modifications  and  interpretations 
thereto,  the  date  on  which  a  contractor 
is  first  required  to  estimate  proposed 
contract  costs  in  accordance  with  an 
applicable  standard,  modification  or 
interpretation,  as  specified  by  the  CAS 
Board;  or 

(2)  For  voluntary  cost  accounting 
practice  changes,  the  date  on  which  a 
contractor  begins  using  a  new  cost 
accounting  practice  for  cost  estimating 
j)urposes. 

General  dollar  magnitude  estimate 
means  an  estimate  of  the  aggregate  cost 
impact,  by  contract  type,  of  a  change  in 
cost  accounting  practice,  or  a 
noncompliant  practice  on  contracts 
subject  to  adjustment. 

Increased  costs  to  the  Government 
due  to  a  change  in  compliant  cost 
accounting  practices  means: 

(1)  For  flexibly  priced  CAS-covered 
contracts,  when  a  greater  amount  of  cost 
will  be  allocated  to  the  contract  than 
would  have  been  allocated  to  it  had  the 
contractor  not  changed  its  cost 
accounting  practices  and  no  actions  are 
taken  to  preclude  the  payment  of  the 
increased  costs;  or 

(2)  For  firm  fixed-price  CAS-covered 
contracts,  when  the  costs  to  be  allocated 
to  the  contract  are  less  than  the  amount 
of  costs  that  would  have  been  allocated 
to  it  had  the  contractor  not  changed  its 
cost  accounting  practice(s)  and  the 
contract  price  is  not  adjusted  downward 
to  reflect  the  contractor's  lesser 
allocation  of  cost  to  the  contract. 

Increased  costs  to  the  Government 
due  to  a  cost  accumulation 
noncompliance  means  increased  costs 
resulting  from  a  contractor's  failure  to 
comply  with  applicable  Cost 
Accounting  Standards,  modifications  or 
interpretations  thereto,  or  to  follow  its 
disclosed  or  established  cost  accounting 
practices  consistently  when 


accumulating  costs  under  CAS-covered 
contracts,  and  such  failure  results  in  a 
higher  amount  of  costs  allocated  to 
these  CAS-covered  contracts  than  would 
have  been  allocated  to  the  contracts  had 
the  contractor  complied  with  applicable 
Standards,  modifications  or 
interpretations  thereto,  or  followed  its 
cost  accounting  practices  consistently. 

Increased  costs  to  the  Government 
due  to  a  cost  estimating  noncompliance 
means  increased  costs  resulting  firom  a 
contractor's  failure  to  comply  with 
applicable  standards,  modifications  or 
interpretations  thereto,  or  to  follow  its 
disclosed  or  established  cost  accounting 
practices  consistently  when  estimating 
proposal  costs  for  a  contemplated  CAS- 
covered  contract,  and  such  failure 
results  in  a  higher  contract  price  than 
would  have  been  negotiated  had  the 
contractor  complied  with  applicable 
standards,  modifications  or 
interpretations  thereto,  or  followed  its 
cost  accounting  practices  consistently. 

Increased  costs  paid  means  the 
amount  the  Government  actually  pays, 
in  the  aggregate,  for  increased  costs 
resulting  from  compliant  cost 
accounting  practice  changes  or 
noncompliant  cost  accounting  practices 
used  to  estimate  or  accumulate  costs. 

Notification  date  means  the  date  on 
which  the  contractor  formally  notifies 
the  cognizant  Federal  agency  official  of 
a  planned  change  in  cost  accounting 
practices. 

Offset  process  means  the  combining 
of  cost  increases  to  one  or  more  affected 
contracts  of  a  given  type  with  cost 
decreases  to  one  or  more  affected 
contracts  of  the  same  type,  for  the 
purpose  of  mitigating  action  that  needs 
to  be  taken  due  to  changes  in  cost 
accounting  practices. 

Required  change  means  a  change  in 
cost  accounting  practice  that  a  CAS- 
covered  contractor  is  required  to  make 
in  order  to  comply  with  applicable 
standards,  modifications  or 
interpretations  thereto,  that 
subsequently  become  appUcable  to  an 
existing  contract  due  to  the  receipt  of 
another  CAS-covered  contract  or 
subcontract. 

Technical  noncompliance  means  a 
noncompliant  cost  accounting  practice 
that  does  not  currently  result  in  material 
increased  costs  to  the  Government. 

Voluntary  change  means  a  change  in 
cost  accoimting  practice  from  one 
compliant  practice  to  another  that  a 
contractor  with  CAS-covered  contracts 
elects  to  make  that  has  not  been  deemed 
desirable  by  the  cognizant  Federal 
agency  official  and  for  which  the 
Government  will  pay  no  increased  costs. 


9903.404  Materiality  <tot*nnination  for 
making  adjustment 

Contract  price  adjustments  or  actions 
to  preclude  or  recover  the  payment  of 
increased  costs  resulting  from  compliant 
changes  in  cost  accoimting  practice,  or 
failure  to  comply  with  an  applicable 
Cost  Accounting  Standard,  modification 
or  interpretation  thereto,  or  to  follow 
any  cost  accounting  practice 
consistently,  shall  only  be  required  if 
the  amounts  are  material.  In 
determining  materiality,  the  cognizant 
Federal  agency  official  shall  use  the 
criteria  specified  in  99C3.305.  The 
cognizant  Federal  agency  official  should 
forego  submission  of  a  General  Dollar 
Magnitude  (GDM)  Settlement  Proposal 
or  a  detailed  cost  impact  proposal  (refer 
to  9903.405^),  and  not  adjust  contracts, 
if  the  cognizant  Federal  agency  official 
determines  that  the  amount  involved  is 
immaterial. 

9903.405  Changes  In  cost  accounting 
practice. 

9903.405-1  General. 

A  CAS-covered  contractor  shall  make 
changes  to  its  established  or  disclosed 
cost  accounting  practices  when  required 
in  order  to  comply  with  applicable  Cost 
Accounting  Standards,  including  einy 
modification  and  interpretations 
promulgated  thereto.  A  contractor  may 
change  its  estabhshed  cost  accounting 
practices  voluntarily,  provided  the 
cognizant  Federal  agency  official  is 
notified  of  the  change  and  the  new 
practice  complies  with  applicable  Cost 
Accounting  Standards.  CAS-covered 
contracts  and  subcontracts  affected  by 
changes  in  cost  accounting  practices 
that  are  either  required  to  comply  with 
Cost  Accounting  Standards, 
modifications  or  interpretations  thereto, 
or  are  made  voluntarily  for  which  the 
cognizant  Federal  agency  official  has 
made  a  finding  that  the  change  is 
desirable  in  accordance  with  9903.201- 
6  are  subject  to  equitable  contract  price 
adjustments.  For  all  other  voluntary 
accounting  changes,  disclosed  in 
accordance  with  9903.405-2,  the 
cognizant  Federal  agency  official  shall 
take  action  to  preclude  the  payment  of 
increased  costs  by  the  United  States  as 
a  result  of  the  change,  as  prescribed  in 
9903.405-5(d).  With  the  exception  of 
such  action  to  preclude  the  payment  of 
increased  costs  for  voluntary  changes, 
the  administrative  procedures  for 
handling  potential  contract  price  or  cost 
adjustments  will  be  consistent  for  all 
comphant  accounting  changes,  as  set 
forth  in  subsections  9903.405-2  through 
9903.405-5.  Implementation  of  any 
change  in  cost  accounting  practice 
without  submission  of  the  notification 


Federal  Register  /  Vol.  62,  No.  134  /  Monday,  July  14.  1997  /  Proposed  Rules 


37681 


required  under  9903.405-2  shall  be 
considered  a  failure  to  follow  a  cost 
accounting  practice  consistently,  and 
shall  be  processed  as  a  noncompliance 
condition  in  accordance  with  9903.406. 

9903.405-2    Notification  of  changes  in  cost 
accounting  practices. 

(a)  The  contractor  shall  submit  to  the 
cognizant  Federal  agency  official  a 
description  of  any  planned  change  in 
cost  accounting  practices.  The  date  of 
submission  is  hereafter  referred  to  as  the 
notification  date. 

(b)  The  contractor  shall  notify  the 
cognizant  Federal  agency  official  in 
accordance  with  the  following: 

(1)  Required  changes  shall  be 
disclosed  as  soon  as  it  becomes  known 
that  a  required  change  must  be  made, 
but  no  later  than  the  date  of  submission 
of  the  price  proposal  in  which  the 
contractor  must  first  use  the  required 
change  to  estimate  costs  for  a  potential 
CAS-covered  contract. 

(2)  Voluntary  changes  (including 
those  ultimately  deemed  desirable]  shall 
be  disclosed  as  soon  as  the  contractor 
decides  to  change  an  established  or 
disclosed  cost  accounting  practice. 
Notification  shall  be  provided  no  later 
than  60  days  before  the  applicability 
date  or  on  the  date  of  submission  of  the 
price  proposal  in  which  the  contractor 
first  uses  the  changed  practice  to 
estimate  costs  for  a  potential  CAS- 
covered  contract. 

(c)  If  a  contractor  proposes  to  make 
the  applicability  date  of  a  voluntary 
change  (including  those  ultimately 
deemed  desirable)  retroactive  to  the 
begiiuiing  of  the  current  fiscal  year  in 
which  the  notification  is  made,  the 
contractor  must  submit  rationale  for 
such  action  and  obtain  the  cognizant 
Federal  agency  official's  approval.  The 
rationale  must  state  the  reasons  for 
making  a  retroactive  change. 

(d)  When  requesting  that  a  voluntary 
change  be  deemed  desirable,  the 
contractor  shall  provide  rationale  and 
data  demonstrating  that  the  accounting 
change  is  desirable  and  not  detrimental 
to  the  Government's  interests  or  that  the 
change  in  cost  accounting  practice  was 
necessary  to  remain  in  compliance  with 
an  applicable  Cost  Accounting  Standard 
(see  9903.201-6). 

(e)  Data  submission  requirements: 
The  contractor  shall  submit  a  complete 
description  of  any  change  in  cost 
accounting  practice,  including  the 
relevant  Disclosure  Statement  page 
revisions  and  amendments  required  to 
disclose  the  new  practice  (see  9903.202- 
3);  any  additional  information  which 
will  help  the  cognizant  Federal  agency 
official  make  a  determination  of 
adequacy  and  compliance;  and  if 


applicable,  data  demonstrating  that  the 
change  is: 

(1)  Obviously  immaterial  because  the 
change  in  practice  will  not  result  in  a 
greater  or  lesser  allocation  of  cost  to 
individual  CAS-covered  contracts 
affected  by  the  change,  i.e.,  after  the 
change,  the  amounts  of  cost  allocated  to 
individual  covered  contracts  will 
approximate  the  amounts  that  would 
have  been  allocated  if  the  change  were 
not  made, 

(2)  Desirable  and  not  detrimental  to 
the  interests  of  the  Government,  and/ or 

(3)  One  that  warrants  retroactive 
implementation. 

9903.405-3    Determinations,  approvals  and 
initiating  tt>e  cost  impact  process. 

(a)  Adequacy  and  compliance 
determination.  Upon  receipt  of  the 
contractor's  notification,  the  cognizant 
Federal  agency  official,  with  the 
assistance  of  the  auditor,  shall  review 
the  planned  cost  accounting  practice 
change  concurrently  for  adequacy  and 
compliance.  If  the  cognizant  Federal 
agency  official  identifies  any  area  of 
inadequacy,  a  revised  description  of  the 
new  accounting  practice  shall  be 
requested.  Problems  of  adequacy  should 
be  resolved  between  the  parties  as  soon 
as  possible  after  the  initial  notification 
of  the  accounting  change.  If  the 
cognizant  Federal  agency  official 
determines  that  the  disclosed  practice  is 
noncompliant  with  any  Cost  Accounting 
Standards,  modifications  or 
interpretations  thereto,  and  the 
contractor  implements  the  practice,  the 
accounting  change  will  be  handled  as  a 
noncompliance  under  the  provisions  of 
9903.406.  Once  the  cognizant  Federal 
agency  official  has  determined  that  the 
accounting  change  is  both  adequate  and 
compliant,  the  cognizant  Federal  agency 
official  shall  immediately  notify  the 
contractor. 

(b)  Desirable  change  determinations. 
When  the  contractor's  notification 
includes  a  request  that  a  planned 
voluntary  change  be  deemed  desirable 
and  not  detrimental,  the  cognizant 
Federal  agency  official  should,  in 
accordance  with  9903.201-6,  make  a 
decision  with  regard  to  this  finding 
promptly  after  the  change  is  determined 
to  be  adequate  and  compliant.  The 
cognizant  Federal  agency  official  shall 
notify  the  contractor  in  writing 
regarding  the  decision  of  desirability, 
and  concurrently  request  the  contractor 
to  submit  a  GDM  Settlement  Proposal. 

(c)  Approval  of  retroactive  application 
date,  when  a  contractor  notification 
pertains  to  a  planned  voluntarv'  change 
vdth  a  retroactive  applicability  date,  die 
cognizant  Federal  agency  official  should 
review  the  contractor's  submitted 


rationale  and  prompUy  determine  if  the 
requested  retroactive  application  date 
should  be  approved  or  rejected.  The 
cognizant  Federal  agency  official  shall 
notify  the  contractor  in  writing 
regarding  the  decision  made. 

(d)  Obviously  immaterial  changes.  If 
the  cognizant  Federal  agency  official 
determines  that  the  cost  impact  of  a 
change  in  cost  accoimting  practice  is 
obviously  inunaterial  based  on  data 
submitted  by  the  contractor  pursuant  to 
9903.405-2(e)(l).  or  otherwise  decides 
that  the  cost  impact  is  immaterial,  the 
decision  will  be  documented,  the 
contractor  will  be  so  notified,  and  the 
cost  impact  process  will  be  concluded. 

(e)  Request  for  GDM  settlement 
proposal.  After  a  determination  of 
adequacy  and  compliance  has  been 
made,  the  cognizant  Federal  agency 
official  will  request  a  GDM  Settlement 
Proposal,  as  described  in  9904.405— 4(a). 
The  request  should  specify  a  date  for 
submission  of  the  GDM  Settlement 
Proposal.  The  contractor  shall  submit 
the  GDM  Settlement  Proposal  on  or 
before  the  date  specified  or  other 
mutually  agreeable  date.  The  cognizant 
Federal  agency  official  vdll  use  the 
contractor's  GDM  Settlement  Proposal 
to  resolve  the  cost  impact  of  a  change 

in  cost  accounting  practice  on  existing 
CAS-covered  contracts  and 
subcontracts,  without  requiring  a 
detailed  cost  impact  proposal,  provided 
the  official  determines  that  the  GDM 
Settlement  Proposal  is  adequately 
supported  and  contains  sufficient  data. 

9903.4OS-4    Contractor  cost  impact 
submissions. 

(a)  General  Dollar  Magnitude  (GDM) 
settlement  proposal.  (1)  The  purpose  of 
the  GDM  Settlement  Proposal  is  to 
provide  information  to  the  cognizant 
Federal  agency  official  on  the  estimated 
overall  impact  of  a  change  in  cost 
accounting  practice  on  affected  CAS- 
covered  contracts  and  subcontracts  that 
were  awarded  based  on  the  previous 
accounting  practice.  It  provides  the 
contractor  an  opportunity  to  propose 
specific  adjustments  to  settle  the  cost 
impact  of  changes  in  cost  accounting 
practices.  It  also  provides  a  sufficient 
number  of  individual  contract  and/or 
subcontract  cost  impact  estimates  to 
support  the  general  dollar  magnitude 
aggregate  estimate  by  contract  type  and 
to  assist  the  cognizant  Federal  agency 
official  in  determining  whether  any 
individual  contract  or  subcontract  price 
adjustments  will  be  required.  The  GDM 
Settlement  Proposal  is  used  to 
determine  if  the  change  in  cost 
accounting  practice  has  resulted  in 
material  increased  or  decreased  costs  to 
existing  contracts,  and  to  attempt  to 
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resolve  the  cost  impact  of  the  change  in 
cost  accounting  practice  without 
requiring  a  detailed  cost  impact 
settlement  proposal  as  described  in     ^■ 
paragraph  (b)  of  this  subsection. 
(2)  The  contractor,  in  the  GDM 
Settlement  Proposal,  shall  show  a 
reasonable  estimate  of  the  aggregate 
impact  of  the  change  on  CAS-covered 
contracts  and  subcontracts  subject  to 
adjustment,  bv  contract  type,  from  the 
applicability  date  of  the  change  to 
completion  of  the  contracts  subject  to 
adjustment.  The  individual  contracts 
selected  by  the  contractor  for  inclusion 
in  the  GDM  Settlement  Proposal  shall  be 
those  contracts  with  the  largest  dollar 
impact.  The  contractor  should  submit 
specific  adjustments  to  settle  the  cost 
impact  of  the  cost  accounting  practice 


change(s).  The  proposed  adjustment 
amounts  shall  be  determined  in 
accordance  with  the  requirements  of 
this  subpart  and  may  include  proposed 
revisions  to  the  profit,  fee  or  incentive 
provisions  of  affected  contracts. 

(3)  In  computing  the  cost  impact,  the 
contractor  shall  use  a  consistent  cost 
data  baseline  for  the  before  and  after 
change  amounts.  The  cost  impact  data 
should  generally  be  based  on  the  latest 
forecasted  direct  and  indirect  cost  data 
used  for  forward  pricing  purposes 
unless  other  data  is  considered 
preferable  and  agreed  to  by  both  the 
contractor  and  cognizant  Federal  agency 
official.  In  most  cases,  the  after  change 
cost  data  baseline  should  be  used 
because  this  is  the  same  cost  data 
baseline  that  will  be  used  to  determine 


the  revised  forward  pricing  rates  and 
current  contract  estimates-to-complete 
based  on  the  new  cost  accounting 
practice. 

(4)  Any  format  which  reasonably 
shows  the  aggregate  impact  by  contract 
type  and  provides  sufficient  contract 
data  to  settle  the  cost  impact  is 
acceptable.  In  most  situations,  the 
grouping  of  the  CAS  covered  contracts 
by  contracts  type  within  the  GDM 
Settlement  Proposal  may  be  limited  to 
the  following  contract  types:  firm  fixed 
price  (FFP);  time  and  material  (T&M); 
incentive-type  (FPI/CPIF);  and  other 
cost  reimbursement  contracts  (CPFF. 
CPAF.  CR.  etc).  One  acceptable  GDM 
Settlement  Proposal  format  is  illustrated 
as  follows: 


Summary— GDM  Settlement  Proposal  of  Total  Cost  Impact  on  All  Covered  Contracts  Awarded  Prior  to 

APPLICABILITY  Date 


Required  Changes.  Voluntary  Changes  (1)  .  Desiratite  Changes  (1) 


Estimate  to  Complete  (2) 


OW  practice 
(3) 
(A)     ' 


New  practice 
(4) 
(B) 


Difference 
cost  impact 

(A-B) 


Proposed  ad- 
justment 
amourrts 

(5) 


AGGREGATE 

FFP 

T&M 

FPI/CPIF 

OTHER 

COST  TYPE 

TOTAL 
CONTRACTS  (6) 

FFP 

1. 

2. 

"ALL  OTHER- 
TOTAL 

T&M 

1. 

2. 

"ALL  OTHER" 

TOTAL 

FPI/CPIF 

1. 

2. 

"ALL  OTHER- 
TOTAL 

OTHER  COST  TYPE 

1. 

2 

"ALL  OTHER" 

TOTAL 


lnstructlor«: 

1 .  Indicate  wtiether  the  cognizant  Federal  agency  official  has  made  a  findng  tt»t  ttie  change  is  desiratiie.  and.  if  not,  attach  an  explanation  de- 
tailing the  proposed  action(s)  that  will  be  taken  to  preclude  the  payment  of  aggregate  increased  costs,  if  any,  pursuant  to  9903.405-5(d). 

2.  The  estimates  to  conriplete  must  be  based  on  the  same  contract  scope  of  effort,  to  be  performed  from  ttie  applicabtlity  date  of  the  change 
until  contract  completion. 

3.  Enter  the  total  estimated  cost  to  complete  all  of  the  CAS-covered  contract  backlog  t>ased  on  ttw  existing  cost  accounting  practice.  This  esti- 
mate shouW  be  based  on  the  CAS-covered  contracts'  alkxiable  share  of  the  total  direct  and  Indirect  costs  forecasted  for  all  cost  accounting  peri- 
ods during  wfuch  ttie  backlog  of  CAS-covered  contracts  estimated  under  ttie  okj  practice  will  be  performed. 

4.  Enter  the  total  estimated  cost  to  con^Jlete  the  CAS-covered  contract  tiacklog  based  on  the  new  cost  accounting  practice.  This  estimate 
should  also  be  tjased  on  the  backlog  contracts'  allocable  share  of  the  total  direct  and  indirect  costs  forecasted  for  all  cost  accounting  periods 
during  which  the  tjacklog  of  CAS-covered  contracts  estimated  under  the  oW  practice  will  tie  performed.  However,  that  forecasted  data  must  first 
be  recast  to  reflect  applicabon  of  the  new  cost  accounting  practice,  e.g.,  determine  the  effect  on  indirect  cost  pools  and  aHocatksn  bases,  recal- 
culate rate(s)  and  apply  the  new  rate{s)  to  the  recast  allocation  t)ase(s),  as  appropriate. 
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5.  The  amounts  in  this  column  indicate  the  contractor's  proposal  to  settte  the  cost  impact.  Enter  the  proposed  adjustment  amounts  in  the  ag- 
gregate by  contract  type  and  for  individual  contracts  listed,  as  weH  as  for  the  "All  Other"  contract  category  Proposed  revisions  to  profit,  fee  or 
incentive  provisions  may  also  tie  included.  (Attach  explanatory  schedule.) 

6.  List  each  contract  needed  to  resolve  "material"  amounts  identified  in  the  GDM  estimate  and,  based  on  the  indivkJual  contract  cost  Impact 
computatk>n$,  enter  the  indicated  data  arxj  proposed  adjustment  amount. 


(5)  The  illustrated  GDM  Settlement 
Proposal  format  is  an  example  of  one 
method  and  does  not  preclude  the  use 
of  any  other  format  or  method  that 
displays  a  reasonable  estimate  of  the 
cost  impact  by  contract  type  and 
provides  sufficient  contract  data  to 
settle  the  cost  impact.  The  GDM 
Settlement  Proposal  shall  be  adequately 
supported.  If  a  GDM  Settlement 
Proposal  is  not  adequately  supported,  or 
cjuinot  be  adequately  supported  by  the 
contractor,  the  cognizant  Federal  agency 
official  shall  request  a  detailed  cost 
impact  proposal  in  accordance  with 
paragraph  (b)  of  this  subsection. 

(6)  The  cognizant  Federal  agency 
official  should  attempt  to  use  the 
contractor's  GDM  Settlement  Proposal 
to  resolve  the  cost  impact  process  to  the 
maximum  extent  possible.  If  additional 
individual  contract  data  is  determined 
necessary  to  resolve  the  cost  impact,  the 
cognizant  Federal  agency  official  should 
request  the  contractor  to  submit  a 
revised  GDM  Settlement  Proposal  that 
includes  the  specific  additional  data 
needed,  e.g.,  contracts  with  a  dollar 
impact  exceeding  a  specific  dollar 
amount.  The  contractor  should  then 
submit  the  revised  GDM  Settlement 
Proposal  on  or  before  the  date  specified 
by  the  cognizant  Federal  agency  official 
or  other  mutually  agreeable  date. 

(7)  If  the  impact  is  immaterial  in  both 
the  aggregate  by  contract  type  and  for 
the  individual  contracts  included  in  the 
GDM  Settlement  Proposal,  the  cost 
impact  process  may  be  concluded 
without  any  adjustments.  If  the 
cognizant  Federal  agency  official 
determines  that  the  cost  impact  either  in 
the  aggregate  by  contract  type  or  on 
individual  contracts  is  material,  the 
procedures  in  9903.405-5,  Negotiation 
and  Resolution  of  the  Cost  Impact, 
should  be  followed.  The  requirement  for 
adjustments  should  be  based  on 
separate  materiality  thresholds  for: 
individual  contracts;  the  "all  other 
contracts"  amounts;  and  the  aggregate 
by  coniiact  type.  The  threshold  for 
individual  contract  price  adjustments 
may  be  based  on  cost  impact  dollar 
thresholds,  a  percentage  of  the  contract 
price,  or  a  combination  of  the  two 
criteria,  e.g.,  contracts  with  cost  impacts 
exceeding  a  certain  dollar  amount 
provided  that  the  impact  exceeds  a  = 
certain  percentage  of  the  contract  price. 
The  "all  other  contract"  amount  is  the 
difference  between  the  aggregate 
amount  by  contract  type  and  the  net 


sum  total  of  the  impact  of  the  submitted 
individual  contracts  by  contract  type. 
The  materiahty  thresholds,  as  used  in 
this  paragraph,  are  the  amounts  below 
which  no  adjustments  are  required. 

(8)  Upon  receipt,  the  cognizant 
Federal  agency  official  should  promptly 
evaluate  the  contractor's  GDM 
Settlement  Proposal  and.  if  the  cost 
impact  is  determined  to  be  material, 
proceed  to  either  negotiate  and  resolve 
the  cost  impact,  request  additional  data 
or  request  a  detailed  cost  impact 
proposal  in  a  timely  maimer. 

(b)  Detailed  cost  impact  proposal.  (1) 
A  detailed  cost  impact  proposal  is 
required  when  the  GDM  Settlement 
Proposal  cannot  be  adequately 
supported  or  does  not  contain  sufficient 
data  to  resolve  a  cost  impact  due  to  a 
change  in  cost  accounting  practices.  It 
will  be  used  by  the  cognizant  Federal 
agency  official  in  heu  of  the  GDM 
Siettlement  Proposal  to  determine  the 
magnitude  of  the  impact  of  the  change 
on  existing  CAS-covered  contracts  and 
subcontracts  subject  to  adjustment  and 
to  determine  which,  if  any,  should  be 
adjusted  for  the  impact  of  the  change. 
The  determination  by  the  cognizant 
Federal  agency  official  of  the  need  for  a 
detailed  cost  impact  proposal  is  final 
and  binding,  and  not  subject  to  the 
Disputes  clause  of  the  contracts  affected 
by  Uiepractice  changes. 

(2)  The  detailed  cost  impact  proposal 
need  not  include  every  contract  and 
subcontract  subject  to  adjustment  as  a 
result  of  the  change  in  cost  accounting 
practices.  It  typically  will  include  all 
contracts  and  subcontracts  having  an 
estimate-to-complete,  based  on  the  old 
accounting  practice,  exceeding  a 
specified  amount  established  by  the 
cognizant  Federal  agency  official.  The 
specified  individual  contract  impact 
amount  should  be  high  enough  so  that 
the  detailed  cost  impact  proposal  does 
not  contain  an  excessive  number  of 
contracts  and  subcontracts.  However,  it 
should  contain  a  sufficient  number  so 
that  it  includes  a  reasonably  high 
percentage  of  both  the  backlog  of  these 
contracts  and  the  aggregate  impact 
amount  by  contract  type.  The 
established  individual  contract 
estimate-to-complete  amount  should  be 
specified  in  a  formal  written  request  by 
the  cognizant  Federal  agency  official  for 
the  data.  The  request  should  also 
specify  that  the  proposal  include  an 
aggregate  amount,  and  be  grouped,  by 
contract  type. 


(3)  The  contractor  shall  submit  the 
detailed  cost  impact  proposal  on  or 
before  the  date  specified  by  the 
cognizant  Federal  agency  official  or 
other  mutually  agreeable  date. 

(4)  After  analysis  of  the  cost  impact 
proposal,  with  the  assistance  of  the 
auditor,  the  cognizant  Federal  agency 
official  shall  promptly  negotiate  and 
resolve  the  cost  impact. 

9903.406-6    Negotiation  and  rvsoiution  of 
th«  cost  Impact 

(a)  General.  (1)  The  cognizant  Federal 
agency  official  shall  negotiate  any 
required  contract  price  or  cost 
adjustments  due  to  changes  in  cost 
accounting  practices  or  noncompUances 
on  behalf  of  all  Government  agencies. 
Negotiation  of  price  and  cost 
adjustments  may  be  based  on  a  GDM 
Settlement  Proposal  or  a  detailed  cost 
impact  proposal. 

(2)  The  Cost  Accounting  Standards 
Board's  rules,  regulations  and  Standards 
do  not  in  any  way  restrict  the  capacity 
of  the  contracting  parties  to  select  the 
method  by  which  the  cost  impact 
attributable  to  a  change  in  cost 
accounting  practice  is  resolved.  A  cost 
impact  may  be  resolved  by  modifying  a 
single  contract,  several  but  not  all 
contracts,  or  all  contracts  subject  to 
adjustment,  or  any  other  suitable 
technique  which  resolves  the  cost 
Impact  in  a  way  that  approximates  the 
amounts  that  would  have  resulted  if 
individual  contracts  had  been  adjusted. 

(b)  Offset  process.  The  offset  process 
of  combining  cost  increases  with  cost 
decreases  may  be  used  to  reduce  the 
number  of  Individual  contract  price  or 
cost  adjustments  required  as  a  result  of 
a  change  in  cost  accounting  practice.  In 
applying  this  process,  the  following 
rules  of  offset  apply: 

(1)  Use  of  the  offset  process  shall  not 
result  In  aggregate  cost  to  the 
Government  which  is  materially 
different  fi-om  that  which  would  result 
if  individual  contract  prices  had 
actually  been  adjusted  to  reflect  the 
aggregate  impact  of  the  practice  change. 

(2)  The  offset  process  shall  only  be 
applied  to  contracts  that  are  of  the  same 
contract  type,  e.g.,  FFP.  T&M.  incentive 
(FPI/CPIF)  or  other  cost  reimbursement 
contracts. 

(3)  The  offset  process  should  not  be 
used  to  materially  reduce  the  amount  of 
the  price  adjustment  to  any  one  contract 
that  exceeds  the  individual  contract  cost 
impact  materiality  threshold  established 
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for  individual  contract  price 
adjustments.  It  also  should  not  be  used 
to  reduce  the  adjustment  for  these 
contracts  to  an  amount  below  the 
established  threshold.  The  offset  process 
is  used  to  determine  the  action  required 
for  contract  adjustment  purposes  for  the 
"all  other  contract"  category. 

(4)  Within  a  segment,  the  effect  of 
several  changes  may  be  combined  Ln  the 
offset  consideration  if  the  changes  all 
take  place  at  the  same  time.  Such  offsets 
may  be  used: 

(i)  Within  the  same  contract  to 
determine  if  the  aggregate  impact  on  the 
individual  contract  exceeds  the 
materiahty  threshold; 

(ii)  On  an  overall  basis  to  determine 
the  aggregate  "all  other  contract" 
amounts  by  contract  type  for  all 
changes;  or 

(iii)  If  any  action  is  required  to 
preclude  increased  costs  for  concurrent 
voluntary  changes. 

(5)  Offsets  affecting  incentive 
contracts  may  be  applied,  provided  that 
the  incentive  provisions  of  these 
contracts  are  retained  or  not  materially 
altered. 

(6)  To  minimize  action  required  to 
resolve  cost  impacts,  cost  increases  at 
one  segment  of  a  company  may  be  offset 
by  decreases  at  another  segment  within 
the  same  contract  types  if  the  change 
causes  costs  to  flow  between  segments 
either  directly  or  via  a  higher 
organizational  level  such  as  a  home 
office,  or  is  made  simultaneously  at  the 
direction  of  a  higher  organizational  level 
such  as  a  home  office.  For  such  changes, 
the  cost  impact  settlement  proposal 
should  generally  be  submitted  at  the 
home  office  level  so  that  the  cognizant 
Federal  agency  official  may  determine 
the  appropriate  course  of  action. 

(c)  Contract  price  and  Cost 
adjustments.  (1)  Once  the  GDM 
Settlement  Proposal  or  detailed  cost 
impact  proposal  has  been  analyzed,  the 
cognizant  Federal  agency  official  shall 
determine,  with  the  auditor's  assistance, 
whether  contract  price  or  cost 
adjustments  are  warranted.  Any 
adjustments  should  be  limited  to 
amounts  that  are  material. 

(2)  If  the  accounting  change  produces 
a  material  cost  increase  or  decrease  in 
the  aggregate  by  contract  type,  it  may  be 
necessary  to  adjust  the  prices  of  one  or 
more  contracts  of  each  contract  type 
affected  by  the  change.  The  required 
adjustments  to  contract  prices 
(including  fixed-price  contracts)  may 
increase  or  decrease  contract  prices 
depending  on  whether  estimated 
contract  costs  increase  or  decrease.  For 
voluntary  changes,  the  sum  of  the 
adjustments  of  ail  contract  prices  shall 
not  result  in  net  increased  costs  paid,  in 


the  aggregate,  by  the  Government  or  net 
upward  adjustments  to  contracts.  Even 
if  a  change  produces  a  zero  aggregate 
impact  on  the  costs  of  all  affected 
contracts,  it  still  may  be  necessary  to 
adjust  the  prices  of  one  or  more 
contracts  of  each  contract  type.  Such 
adjustments  may  be  necessary  to: 

(i)  Maintain  consistency  between  the 
negotiated  contract  costs  and  the  costs 
to  be  allocated  to  the  contract  using  the 
new  practice; 

(ii)  Preclude  increased  cost  pa3rments 
under  affected  flexibly  priced  contracts; 

(iii)  Preclude  an  enlargement  of  profit 
on  affected  firm-fixed  price  contracts 
beyond  the  level  negotiated;  or 

(iv)  Avoid  distortions  of  incentive 
provisions  and  relationships  between 
target  costs,  ceiling  costs  and  actual 
costs  on  incentive  type  contracts. 

(3)  Whether  the  cognizant  Federal 
agency  official  decides  to  resolve  the 
cost  impact  by  adjusting  the  price  of  one 
or  more  contracts  of  each  contract  type, 
or  selects  some  other  method  for 
settlement  in  accordance  with 
paragraph  (a)(2)  of  this  subsection,  the 
negotiated  net  adjustment  for  each 
contract  type  should  approxilhate  the 
amounts  that  would  result  if  the 
individual  contract  prices  were  adjusted 
to  reflect  the  cost  impact  of  the  change 
in  cost  accounting  practice. 

(4)  In  determining  whether  contract 
price  or  cost  adjustments  are  or  are  not 
required,  the  cognizant  Federal  agency 
official  should  analyze  the  contractor's 
cost  impact  submission  to  determine  if 
the  proposed  adjustment  amounts 
exceed  the  materiality  thresholds 
established  in  accordance  9903.405— 
4(a)(7),  and  adjust  individual  contract 
prices  accordingly. 

(5)  The  cogniz£int  Federal  agency 
official,  with  the  assistance  of  the 
auditor,  should  evaluate  the  aggregate 
amount  by  contract  type,  as  well  as  the 
"all  other  contracts"  amount,  to 
determine  if  these  amounts  exceed  the 
aggregate  or  "all  other  contracts  ' 
materiality  thresholds  estabUshed.  If 
these  amounts  exceed  the  threshold, 
adjustments  may  be  made  by  either 
adjusting  contract  prices  or  use  of  an 
alternate  technique  which  accomplishes 
the  same  approximate  result  as  if  all 
individual  contracts  were  adjusted.  If 
these  amounts  do  not  exceed  the 
established  aggregate  or  'all  other 
contracts"  threshold,  no  adjustments  are 
required,  unless  individual  contracts 
exceed  the  established  individual 
contract  cost  impact  threshold  or 
adjustments  are  otherwise  considered 
necessary  to  achieve  equity. 

(6)  Whenever  contract  price 
adjustments  eu%  anticipated,  the 
cognizant  Federal  agency  official  shovild 


coordinate  the  Government  cost  impact 
resolution  plan  with  affected 
Procurement  Contracting  Officers, 
Contracting  Officers  or  other  authorized 
officials  performing  in  that  capacity 
within  each  affected  Federal  agency. 

(7)  At  the  discretion  of  the  cognizant 
Federal  agency  official,  contract  fee  or 
profit  may  be  adjusted  when  resolving 
the  cost  impact  through  contract  price 
adjustments.  Whether  fee  or  profit  is  or 
is  not  considered,  in  addition  to  the  cost 
impact,  in  making  contract  price 
adjustments,  is  a  matter  to  be 
determined  by  the  cognizant  Federal 
agency  official  based  on  the 
circumstances  surrounding  the 
particular  change  in  accounting 
practices,  terms  of  the  contract,  and 
requirements  of  law. 

(d)  Action  to  preclude  increased  costs 
paid  for  voluntary  changes.  (1)  In  the 
absence  of  a  finding  pursuant  to 
9903.201-6  that  a  voluntary  change  is 
desirable,  no  agreement  may  be  made 
with  regard  to  a  voluntary  change  in 
cost  accounting  practice  that  will  result 
in  the  payment  of  increased  costs  by  the 
United  States.  For  these  changes,  the 
cognizant  Federal  agency  official  shall, 
in  addition  to  the  procedures  specified 
in  9903.405-2  through  9903.405-5(c) 
which  apply  to  all  compliemt  accounting 
changes,  take  action  to  ensure  that 
increased  costs  are  not  paid  as  a  result 
of  a  change. 

(2)  To  decide  if  action  is  required  to 
preclude  the  payment  of  increased 
costs,  the  cognizant  Federal  agency 
official  shall  determine,  with  the 
assistance  of  the  auditor,  to  what  extent 
the  United  States  would  pay  a  higher 
level  of  costs,  in  the  aggregate,  once  all 
potential  contract  price  adjustments  are 
considered.  This  occurs  when  the 
estimated  aggregate  higher  allocation  of 
costs  to  contracts  subject  to  adjustment 
exceeds  the  estimated  aggregate  lower 
allocation  of  costs  to  other  contracts 
subject  to  adjustment. 

(3)  The  cognizant  Federal  agency 
official  may  preclude  the  payment  of 
increased  costs  resulting  form  voluntary 
changes  by  limiting  any  upward 
contract  price  adjustments  to  affected 
contracts  to  the  amount  of  any 
downward  contract  price  adjustments  to 
other  affected  contracts,  i.e.,  no  net 
upward  contract  price  adjustments.  The 
Government  may  also  preclude 
increased  costs  by  not  paying  the 
estimated  amount  of  increased  costs  to 
be  allocated  to  affected  flexibly-priced 
contracts  that  exceeds  the  estimated 

•  reduction  of  costs  to  be  allocated  to 
affected  firm  fixed-price  contracts.  The 
following  illustrates  the  actions  required 
so  that  increased  costs  are  not  paid  by 
the  Government. 
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VOLUNTARY  CHANGE  IN  COST  ACCOUNTING  PRACTICE 


Cost  shift  by  contract  type 

Actions  to  be  taken  to  preclude  the  payment  of  iricreased  costs 

Flexit>ly-priced 

Firm  fixed-price 

Higher  (1)  

Lower  (2)  

Higher  (1)  

Higher  (1) 

No  upward  price  adjustments.  Preclude  payment  of  the  higher  level  of  costs  on 

fl€xit)(y-priced  contracts. 
Limit  FFP  upward  price  adjustments  to  amount  of  flexibty-priced  downward  price 

adjustments. 
Adjust  FFP  and  ftexiWyixiced  contract  prices  downward  by  the  amount  of  the  net 

downward  price  adjustment. 
Limit  upward  adjustments  on  ftexibly-priced  to  amount  of  downward  adjustments  on 

FFP.  Preclude  payment  of  any  excess  inaeased  costs  on  flexit)ty-pnced. 

Lower  (2)  

Lower  (2) 

Higher  (1)  

Lower  (2) 

Note: 

(1)  "Higher"  indicates  tfiat  a  greater  amount  of  cost  will  be  allocated  to  the  contracts  than  would  have  been  allocated  to  them  had  the  contrac- 
tor not  changed  its  cost  accounting  practices.  This  represents  increased  costs  to  flexit)(y  priced  contracts. 

(2)  "Lower  in<*cates  that  the  costs  to  be  allocated  to  the  contracts  are  less  than  the  amount  that  would  have  been  allocated  had  the  contrac- 
tor not  changed  its  cost  accounting  practices.  This  represents  increased  costs  to  firm  fixed-price  contracts. 


(4)  For  individual  CAS-covered  firm 
fixed-price  contracts,  increased  costs  are 
precluded  by  adjusting  the  contract 
price  downward  by  the  amount  of  the 
estimated  lower  allocation  of  costs  to 
the  contracts  as  a  result  of  a  voluntary 
change  in  cost  accounting  practice. 

(5)  As  stated  in  9903.404.  action  to 
preclude  or  recover  increased  costs  due 
to  changes  in  cost  accounting  practices 
are  required  only  if  the  amounts  are 
material.  If  materiality  dictates  that 
action  needs  to  be  taken  to  preclude 
increased  costs  peiid,  in  the  aggregate, 
adjustments  of  contract  prices  or  any 
other  suitable  technique  which 
precludes  payment  of  the  increased 
costs  may  be  used. 

(6)  For  required  or  desirable  changes, 
the  sum  of  all  adjustments  to  prices  of 
affected  contracts  may  result  in  an 
aggregate  increase  or  decrease  in  CAS- 
covered  contract  prices  because  such 
changes  are  subject  to  equitable 
adjustments. 

(e)  Failure  to  agree.  If  the  parties  fail 
to  agree  on  the  price  or  cost 
adjustments,  the  cognizant  Federal 
agency  official  may  make  unilateral 
adjustments,  subject  to  appeal  as 
provided  in  the  Disputes  clause  of  the 
affected  contracts. 

9903.406    Noncompliances. 

9903.406-1    General  types  of 
noncompliances. 

(a)  A  contractor's  cost  accounting 
practices  may  be  in  noncompliance  with 
applicable  Cost  Accounting  Standards, 
modifications  or  interpretations  thereto, 
as  a  result  of  using  a  noncompliant  cost 
accoimting  practice  to  estimate  and 
negotiate  costs  on  CAS-covered 
contracts,  i.e..  a  cost  estimating 
noncompliance;  or  by  using  a 
noncompliant  cost  accounting  practice 
to  accumulate  and  report  costs  on  CAS- 
covered  contracts,  i.e.,  a  cost 
accimiulation  noncompliance. 


(b)  Noncompliant  cost  accoimting 
practices  that  result  in  material 
increased  costs  to  the  Government 
require  correction  and  may  result  in 
contract  price  and/or  cost  adjustments 
as  specified  in  9903.406-3  and 
9903.406—4.  NoncompUant  cost 
accounting  practices  that  do  not  result 
in  material  increased  cost  to  the 
Government  should  be  considered  a 
technical  noncompliance  and  handled 
in  accordance  with  9903.406-5. 

9903.406-2    Noncompliance 
determinations  and  Initiating  the  cost 
Impact  process. 

(a)  When  a  Government  representative 
finds  a  potential  noncompliance,  the 
representative  should,  after  sufficient 
discussion  with  the  contractor  to  ensure 
all  relevant  facts  are  known, 
immediately  issue  a  report  to  the 
cognizant  Federal  agency  official 
describing  the  cost  accounting  practice 
and  the  basis  for  the  opinion  of 
noncomphance.  The  representative's 
opinion  on  whether  correction  of  the 
potential  noncompliant  practice  would 
or  would  not  have  a  material  cost 
impact  on  existing  or  future  CAS- 
covered  contract  costs,  if  knowoi,  should 
also  be  expressed  in  the  report. 

(b)  The  cognizant  Federal  agency 
official  should  make  an  initial  finding  of 
compliance  or  noncompliance  and 
advise  the  cognizant  auditor  and 
contractor  in  a  timely  manner  after  the 
receipt  of  the  audit  report  of  potential 
noncompliance. 

(c)  If  the  cognizant  Federal  agency 
official  makes  a  determination  of 
comphance,  no  further  action  is 
necessary  other  than  to  notify  the 
contractor  and  the  cognizant  auditor  of 
the  determination. 

(d)  If  an  initial  finding  of 
noncompliance  is  made,  the  cognizant 
Federal  agency  official  should 
immediately  notify  the  contractor  in 
writing  of  the  exact  nature  of  the 


noncompliance.  The  contractor  will 
either  agree  to  the  noncompliance 
determination,  or  disagree  and  submit 
reasons  why  the  existing  practices  are 
considered  to  be  compliant.  The 
contractor  shall  respond  by  a  date 
specified  by  the  cognizant  Federal 
agency  official  or  other  mutually 
agreeable  date. 

(e)  If  the  contractor  agrees  with  the 
initial  finding  of  noncompliance,  the 
contractor  shall  correct  the 
noncompliance  and  submit  a 
noncompliance  cost  impact  submission 
as  requested  by  the  cognizant  Federal 
agency  official.  The  contractor's  cost 
impact  submission  shall  show  the 
impact  of  the  noncompliance  on  the 
affected  CAS-covered  contracts.  It  may 
be  in  a  format  that  is  similar  to  the  GDM 
Settlement  Proposal  shown  at  9903.405- 
4(a)(4).  the  detailed  cost  impact 
proposal  specified  at  9903.405— 4(b)  or 
other  mutually  agreeable  format  which 
will  accomplish  the  objectives  of 
9903.406-3  (c)  and  (d)  for  a  cost 
estimating  noncompliance  or  of 
9903.406-4  (c)  and  (d)  for  a  cost 
accumulation  noncompliance.  The 
cognizant  Federal  agency  official  shall 
normally  request  a  GDM  Settlement 
Proposal  and  attempt  to  resolve  the 
noncompliance  without  requiring  a 
detailed  cost  impact  proposal.  The 
following  illustration  is  one  acceptable 
GDM  Settlement  Proposal  format  for  a 
noncompliant  action.  This  format  is 
only  one  example  of  a  noncompliance 
cost  impact  submission  and  does  not 
preclude  the  use  of  any  other  mutually 
agreeable  cost  impact  submission 
format.  If  a  GDM  Settlement  Proposal  is 
not  adequately  supported,  or  cannot  be 
adequately  supported  by  the  contractor, 
the  cognizant  Federal  agency  official 
shall  request  a  detailed  cost  impact 
proposal  for  the  CAS-covered  contracts 
materially  affected  by  the 
noncompliance. 
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Summary— GDM  Settlement  Proposal  of  Total  Cost  Impact  on  all  Covered  Contracts  Affected  by  a  Cost 

Estimating  Noncompliance 


Contract  cost  amount 


Nofxxjmpliant 

practice 

(1) 

(A) 


Compliant 

practice 

(2) 

(B) 


Difference 
cost  impact 

(A-B) 


Proposed  ad- 
justment 
amounts 

(3) 


aggregate 

FFP 
T&M 
FPI/CPIF 
OTHER 
COST  TYPE 
CONTRACT  (4) 
FFP 
1. 
2. 

"ALL  OTHER- 
TOTAL 
T&M 
1. 
2. 

"ALL  OTHER- 
TOTAL 
FPI/CPIF 
1. 
2. 

"ALL  OTHER- 
TOTAL 

ALL  OTHER  COST 
1. 
2. 

"ALL  OTHER- 
TOTAL 


Instructions;  .    ^ 

1 .  Insert  the  estimated  cost  amounts  that  resulted  from  the  application  of  tt>e  noncompliant  cost  accounting  practice  and  were  included  in  ttie 
cost  proposal(s)  used  to  negotiate  the  contract  price  of  affected  contracts.  If  ttie  proposed  cost  and  negotiated  contract  cost  were  materially  dif- 
ferent, insert  ttie  negotiated  contract  cost  amount  that  resulted  from  the  application  of  the  noncompliant  cost  accounting  practice(s).  Include  the 
estimated  cost  amounts  both  in  the  aggregate  arxj  for  individual  contracts  listed. 

2.  Insert  the  estimated  cost  amounts  (reconstructed  based  on  the  same  estimated  cost  levels  to  which  the  noncompliant  practice  was  applied) 
to  reflect  the  estimated  costs  that  would  have  been  proposed  (or  negotiated,  if  the  estimated  costs  based  on  the  noncompliant  practice  in  1 
atxjve  are  tiased  on  negotiated  costs)  if  a  compliant  practice  had  been  used. 

3.  Show  amounts  proposed  for  adjustment  in  order  to  settle  the  cost  estimating  noncompliance.  The  proposed  adjustment  amounts  should  in- 
clude both  adjusted  costs  and  appropnate  ad)ustments  for  profit,  fee,  or  the  contracts'  incentive  provisions. 

4.  List  all  contracts  that  were  materially  overstated  or  understated  as  a  result  of  using  the  cost  estimating  noncompliant  practice  based  on  the 
use  of  a  materiality  threshold,  i.e.  all  contracts  ttiat  have  contract  prices  overstated  or  understated  by  an  amount  In  excess  of  a  specified  thresh- 
old. 

5.  Submit  a  separate  schedule  that  shows  the  amount  of  aggregate  increased  cost  actually  paid  by  the  United  States  due  to  the  contract 
prices  that  were  established  based  on  the  noncompliant  practice:  and,  the  contractor's  proposed  amounts,  including  applicable  interest,  to  be 
paid  or  otherwise  credited  to  the  United  States  in  settlement  of  the  increased  cost  payments  received  by  the  contractor. 


(f)  If  the  contractor  disagrees  with  the 
initial  noncompliance  finding,  the 
contractor  shall  provide  the  cognizant 
Federal  agency  official  with  reasons 
why  it  disagrees  with  the  initial  finding. 
The  cognizant  Federal  agency  official 
shall  evaluate  the  reasons  why  the 
contractor  considers  the  existing 
practice  to  be  compliant  and  again  make 
a  determination  of  compliance  or 
noncompliance,  and  notify  the 
contractor  and  auditor  in  writing.  If  the 
cognizant  Federal  agency  official  makes 
a  determination  of  compliance,  no 
further  action  is  necessary  other  than  to 
notify  the  contractor  and  auditor. 

(g)  Once  the  cognizant  Federal  agency 
official  reaches  a  final  position  that  a 
noncompliance  exists,  the  official  shall 
issue  a  final  determination  to  inform  the 


contractor  of  the  Government's  position 
and  that  failure  to  agree  will  constitute 
a  dispute  under  the  Disputes  clause  of 
the  contract.  A  final  determination  of 
noncompliance  should  also  include  a 
request  for  corrective  action  and  a 
noncompliance  cost  impact  submission 
showing  the  impact  of  the 
noncompliance  on  CAS-covered 
contracts  and  subcontracts.  If  the 
contractor  agrees  wi\h  the 
noncompliance  determination,  the 
procedures  in  paragraph  (e)  of  this 
subsection  shall  be  followed. 

(h)  If  the  cognizant  Federal  agency 
official  issues  an  initial  determination  of 
noncompliance  on  a  revised  accounting 
practice,  and  ultimately  determines  that 
the  practice  is  compliant,  the  revised 
cost  accounting  practice  should  be 


handled  in  accordance  with  the 
procedures  established  in  9903.405. 

9903.406-3    Cost  estimating 
noncompliance. 

(a)  After  a  final  determination  of  a 
cost  estimating  noncompliance  is  issued 
by  the  cognizant  Federal  agency  official, 
the  contractor  shall  correct  the  practice 
by  changing  to  a  compliant  cost 
accounting  practice.  If  the  contractor 
believes  the  cost  impact  of  the 
noncompliance  is  not  material  (i.e..  a 
technical  noncompliance,  see  9903.406- 
5).  the  contractor  shall  submit  data 
demonstrating  the  immateriality.  If  the 
cognizant  Federal  agency  official  agrees 
that  the  noncompliance  does  not  result 
in  a  material  iinpact  on  CAS-covered 
contracts,  the  procedures  in  9903.40&-5 
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shall  be  followed.  Otherwise, 
paragraphs  (b)  through  (g)  of  this 
subsection  shall  be  followed. 

fb)  If  the  noncompUance  occurs 
because  the  cost  accounting  practice 
used  for  estimating  purposes  is  different 
than  the  disclosed  and  established  cost 
accounting  practice  used  for  cost 
accumulation  purposes,  and  the 
cognizant  Federal  agency  official  has 
found  the  cost  accumulation  practice  to 
be  compliant,  the  contractor  shall  first 
corrupt  the  noncompliance  by  replacing 
the  noncompliant  practice  used  to 
estimate  costs  with  the  compliant  cost 
accounting  practice  used  to  accumulate 
and  report  actual  contract  costs.  Where 
a  previously  submitted  contract  cost 
proposal  based  on  the  noncompliant 
cost  estimating  practice  has  not  yet  been 
negotiated,  the  contractor  shall  also  take 
action  to  ensure  that  any  subsequent 
contract  cost  negotiations  of  such 
proposals  vrill  be  based  on  cost 
estimates  that  reflect  the  corrected  and 
compliant  cost  accounting  practice. 

(c)  Once  the  cognizant  Federal  agency 
official  determines  that  the  contractor's 
cost  accounting  practices  used  to 
estimate  and  accumulate  costs  will 


henceforth  be  consistent  and  compliant, 
the  cognizant  Federal  agency  official 
shall  request  the  contractor  to  submit  a 
noncompliance  cost  impact  submission 
(see  9903.406-2(e)),  for  CAS-covered 
contracts  that  were  negotiated  based  on 
the  noncompliant  practice.  The  cost 
impact  submission  will  show  the 
estimated  contract  cost  amounts  that 
were  predicated  upon  the  application  of 
the  noncompliant  cost  accounting 
practice,  by  contract  type,  and  the 
estimated  contract  cost  amounts  that 
would  have  resulted  had  the  compliant 
practice  been  used.  The  cognizant 
Federal  agency  official  may  establish 
contract  thresholds  so  that  any  contracts 
with  an  immaterial  cost  impact  may  be 
omitted  from  the  cost  impact 
submission.  The  cost  impact  submission 
shall  be  in  sufficient  detail  for  the 
cognizant  Federal  agency  official  to 
determine  whether: 

(1)  Any  individual  contracts  are 
significantly  overstated  or  understated 
as  a  result  of  the  estimating 
noncompliance; 

(2)  The  affected  CAS-covered  contract 
prices,  by  contract  type.  are.  in  the 
aggregate  materially  overstated;  and 


(3)  Any  net  increased  costs  were  paid 
under  CAS-covered  contracts  as  a  result 
of  the  noncompliant  practice,  and  if  so, 
the  period  of  overpayment. 

(d)  The  cognizant  Federal  agency 
official  should  use  the  materiality 
guidelines  established  in  9903.305  and 
9903.404  to  determine  whether  any 
individual  contract  price  adjustments, 
or  adjustments  for  the  net  overstatement 
or  understatement  of  contract  amounts 
by  contract  type,  due  to  use  of  the 
noncompliant  practice  are  warranted. 
Adjustments  should  be  limited  to 
amounts  that  are  material.  In  no  case 
shall  the  Government  recover  costs 
greater  than  the  increased  costs,  in  the 
'  aggregate,  on  the  relevant  contracts. 
While  individual  contract  prices  may  be 
increased  as  well  as  decreased  to  resolve 
an  estimating  noncompliance,  the 
aggregate  value  of  all  contracts  affected 
by  the  estimating  noncompUance  shall 
not  be  increased.  The  following 
schedule  illustrates  how  to  determine  ■ 
the  contract  price  adjustments  to  be 
required. 


Requiring  Contract  Price  Adjustments  For  An  Estimating  Noncompliance 


Change  In  contract  cost  estimate  by  contract  type  If  a  com- 
pliarrt  practice  had  been  used 

Actions  to  be  taken 

Flexibly-priced 

Firm  fixed-priced 

Higher  (1)  

Lower  (2)  

Higher  (1)  

Higher  (1)  

No  contract  price  a<^tments  are  required  since  there  are  no  increased  costs  to 
ttie  Government  and  upward  price  adjustments,  m  tfie  aggregate,  are  not  per- 
mitted. 

Adjust  flexibly  priced  contract  prices  down  to  recover  increased  cost  to  Govern- 
ment. Limit  FFP  upward  price  adjustments  to  arrxjunt  of  flexitily-priced  downward 
price  adjustments. 

Adjust  FFP  and  flexibly-priced  contract  prices  downward  by  the  anxjunt  of  the  in- 
creased cost  to  the  Government. 

Adjust  FFP  prices  downward  to  recover  the  Increased  cost  to  the  Government 
Limit  upward  adjustments  on  flexiWy-priced  to  amount  of  downward  adjustments 
on  FFP. 

Lower  (2)  

Lower  (2) 

Higher  (1)  

Lower  (2) 

Notes: 

(1)  "Higher"  indicates  the  estimated  costs  submitted  in  the  contract  cost  proposal  would  have  been  higfier,  if  the  contractor  had  used  a  compli- 
ant cost  accountirig  practice  to  estimate  the  proposed  contract  costs. 

(2)  "Lower"  indicates  ttTat  the  estimated  costs  submitted  in  the  contract  cost  proposal  would  have  been  lower,  if  the  contractor  had  used  a 
compliant  practice  to  estimate  the  proposed  contract  costs.  This  represents  Increased  costs  to  the  Government. 


(e)  If  any  aggregate  increased  costs 
were  paid  as  a  result  of  the 
overstatement  of  contract  prices  due  to 
the  noncompliant  practice,  the 
cognizant  Federal  agency  official  should 
take  action  to  recover  any  material 
increased  costs  paid.  The  cognizant 
Federal  agency  official  should  also 
recover  interest  on  these  increased  cost 
payments  at  the  aimual  rate  established 
under  section  6621(a)(2)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
6621(a)(2))  for  such  period,  from  the 
time  payment  by  the  United  States  was 


made  to  the  time  the  increased  cost 
payment  is  recovered. 

(f)  Negotiation  and  resolution  of  the 
cost  impact  should  be  accomplished  in 
accordance  with  9903.405-5(a). 

(g)  If  the  same  noncompUant  cost 
accounting  practice  was  used  to 
estimate  and  accumulate  contract  costs, 
the  cognizant  Federal  agency  official 
writh  the  auditor's  assistance,  will 
evaluate  the  revised  cost  accounting 
practices  for  compliance  with 
applicable  Cost  Accounting  Standards, 
modifications  or  interpretations  thereto. 
Corrective  action  and  resolution  of  the 


noncompliant  practice  involves  two 
distinct  actions,  one  to  resolve  the  cost 
estimating  noncompliance  in 
accordance  with  this  subsection 
9903.406-3  and  one  to  resolve  the  cost 
accimaulation  noncompliance  in 
accordance  with  9903.406-4. 

§  9903.406-4    Cost  accumulation 
noncompliance. 

(a)  After  a  final  determination  of  a 
cost  accumulation  noncompliance  is 
issued  by  the  cognizant  Federal  agency 
official,  the  contractor  shall  correct  the 
practice  by  changing  to  a  compliant  cost 
accounting  practice.  If  the  contractor 


37688  Federal  Register  /  Vol.  62.  No.  134  /  Monday.  July  14.  1997  /  Proposed  Rules 


believes  the  cost  impact  of  the 
noncompliance  is  not  material  (i.e..  a 
technical  noncompliance,  see  9903.406- 
5).  the  contractor  shall  submit  data 
demonstrating  the  immateriality.  If  the 
cognizant  Federal  agency  official  agrees 
the  noncompliance  does  not  result  in  a 
material  impact  on  Government 
contracts,  the  procedures  in  9903.406-5 
shall  be  followed.  Otherwise, 
paragraphs  (b)  through  (f)  of  this 
subsection  shall  be  followed. 

(b)  If  the  noncomphance  results  from 
a  failure  to  comply  with  an  applicable 
Cost  Accounting  Standard,  modification 
or  interpretation  thereto,  or  failure  to 
follow  a  disclosed  or  established 
practice  consistently  for  cost 
accumulation  purposes,  the  procedures 
established  in  this  subsection  should  be 
used  to  resolve  the  impact  due  to  the 
cost  accimiulation  noncompliance.  If 
the  noncompliance  results  from  a  failure 
to  comply  with  an  applicable  Cost 
Accounting  Standard,  modification  or 
interpretation  thereto,  and  requires  a 
change  in  a  disclosed  or  established  cost 
accounting  practice  that  was  used  for 
estimating  and  cost  accumulation,  two 
distinct  actions  are  required,  one  to 
resolve  the  cost  estimating 
noncompliance  in  accordance  with 
9903.406-3  and  one  to  resolve  the  cost 
accumulation  noncompliance  in 
accordance  with  this  9903.406—4. 

(c)  Once  the  corrective  action  has 
been  implemented,  and  the  cognizant 
Federal  agency  official  has  determined 
that  the  accounting  change,  if  any, 
meets  the  test  of  adequacy  and 
compliance,  the  cognizant  Federal 
agency  official  will  request  the 
contractor  to  submit  a  noncompliance 
cost  impact  submission  (see  9903.406- 
2(e)).  The  submission  shall  identify  the 
cost  impact  on  CAS-covered  contracts 
and  any  increased  costs  paid  as  a  result 
of  the  cost  accumulation 
noncompliance.  Although 
overpayments  due  to  cost  accumulation 
noncompliances  are  generally  recovered 
when  the  actual  costs  are  adjusted  to 
reflect  a  compliant  practice  (except  for 
closed  contracts),  the  cost  impact 
submission  must  show  the  total 
overpayments  made  by  the  United 
States  during  the  period  of 
noncompliance,  so  that  the  proper 
interest  amount  can  be  calculated  and 
recovered  as  required  by  paragraph  (e) 
of  this  subsection. 

(d)  The  level  of  detail  to  be  submitted 
with  a  cost  impact  submission  for  a  cost 
accimiulation  noncompliance  will  vary 
with  the  circumstances.  Normally,  the 
cost  impact  submission  will  identify  the 
aggregate  costs  by  contract  type  that 
were  accumulated  under  the 
noncompliant  cost  accounting  practice 


and  the  costs  that  would  have  been 
accumulated  if  the  compliant  cost 
accounting  practice  had  been  applied 
from  the  time  the  noncompliant  practice 
was  first  applied  until  the  date  the 
noncompliant  practice  was  replaced 
with  a  compliant  practice.  The  cost 
impact  submission  for  a  cost 
accumulation  noncompliance  is 
primarily  used  by  the  cognizant  Federal 
agency  official  to  determine  if,  and  to 
what  extent,  increased  costs  were  paid 
in  the  aggregate  on  covered  contracts 
during  the  period  of  noncompliance. 
The  level  of  detail  required  to 
adequately  support  this  determination 
should  be  based  on  discussions  between 
Jhe  contractor  and  the  cognizant  Federal 
agency  official,  with  assistance  from  the 
auditor,  and  included  in  the  cognizant 
Federal  agency's  official  request  for  the 
cost  impact  submission. 

(e)  Interest  applicable  to  the  increased 
costs  paid  to  the  contractor  as  a  result 
of  the  noncompliance  shall  be 
computed  at  the  aimual  rate  established 
under  section  6621(a)(2)  of  the  Internal 
Revenue  Code  of  1986  (26  U.S.C. 
6621(a)(2))  for  such  period,  from  the 
time  the  payments  by  the  United  States 
were  made  to  the  time  the  increased 
cost  payments  are  recovered.  If  the 
increased  costs  were  incurred  and  paid 
evenly  over  the  fiscal  years  during 
which  the  noncompliance  occurred,  the 
midpoint  of  the  period  in  which  the 
noncompliance  began  may  be 
considered  the  baseline  for  the 
computation  of  interest.  An  alternate 
equitable  method  should  be  used  if  the 
increased  costs  were  not  incurred  and 
paid  evenly  over  the  fiscal  years  during 
which  the  noncompliance  occurred. 

(f)  Negotiation  and  resolution  of  the 
cost  impact  should  be  accomplished  in 
accordance  with  9903.405-5(a). 

§9903.40&-6    Technical  noncompliances. 

(a)  If  a  noncompliance  cost  impact  is 
not  material  in  the  aggregate,  the 
cognizant  Federal  agency  official  shall 
notify  the  contractor  in  writing  that: 

(1)  The  practice  is  noncompliant  via 

a  final  determination  of  noncompliance: 

(2)  The  contractor  is  not  excused  from 
the  obligation  to  comply  with  the 
applicable  Standard  or  rules  and 
regulations  involved;  and, 

(3)  Corrective  action  should  be  taken. 

(b)  If  the  noncompliant  practice  is  not 
corrected,  the  cognizant  Federal  agency 
official  will  inform  the  contractor  that  a 
technical  noncompliance  exists  and  that 
if  the  noncompliant  practice 
subsequently  results  in  materially 
increased  costs  to  the  Government, 
action  will  be  taken  to  recover  the 
increased  costs  plus  applicable  interest. 


(c)  The  contractor  shall  notify  the 
cognizant  Federal  agency  official  within 
60  days  of  when  the  technical 
noncompliance  becomes  material. 

§9903.407    Illustrations. 

The  following  illustrations  are  not 
meant  to  cover  all  possible  situations, 
but  rather  to  provide  some  guidelines  in 
applying  the  procedures  specified  in 
9903.405  and  9903.406.  The 
illustrations  are  meant  to  be  considered 
only  as  examples.  In  actual  cases,  tha 
individual  circumstances  need  to  be 
reviewed  and  considered  to  ensure 
equity  for  both  parties. 

§  9903.407-1    Change  in  cost  accounting 
practice— Illustrations. 

(a)  Notification.  (1)  The  contractor 
provides  notification  of  a  change  in  cost 
accounting  practices  in  April  with  a 
proposed  retroactive  applicability  date 
of  the  beginning  of  the  current  year.  In 
accordance  with  9903.405-2(c),  the 
contractor  states  that  the  reason  for  the 
beginning  of  the  current  year 
applicability  date  is  to  facilitate  indirect 
cost  allocations  by  use  of  one  set  of 
indirect  cost  rates  for  all  work 
performed  in  the  current  year.  The 
cognizant  Federal  agency  official 
approves  of  the  proposed  applicability 
date  (see  9903.405-3(c)).  After 
determination  of  adequacy  and 
compliance,  the  cognizant  Federal 
agency  official  requests  a  GDM 
Settlement  Proposal  for  contracts 
negotiated  based  on  the  previous 
accounting  practice,  including  those 
negotiated  after  the  applicabihty  date  of 
the  change. 

(2)  The  contractor  provides 
notification  of  a  voluntary  change  in 
cost  accounting  practices  in  June  with  a 
planned  retroactive  applicability  date  of 
the  beginning  of  the  current  year.  The 
cognizant  Federal  agency  official  finds 
that  the  rationale  for  the  retroactive 
applicability  date  does  not  justify 
retroactive  implementation  (see 
9903.405-3(c)).  The  contractor  is 
informed  that  for  cost  accumulation 
purposes  the  new  practice  can  be 
applied  no  earlier  than  60  days  after  the 
contractor's  notification  of  the 
accounting  change,  and  that  a 
retroactive  applicability  date  will  result 
in  a  noncompliance  with  disclosed 
practices  and  disallowance  of  any 
resulting  increased  costs.  The  contractor 
notifies  the  cognizant  Federal  agency 
official  that,  to  avoid  a  noncompliance 
condition,  it  will  change  the 
applicability  date  to  the  beginning  of  its 
next  cost  accounting  period. 

(b)  GDM  Settlement  Proposal.  (1)  In 
accordance  with  9903. 405-3 (e),  the 
cognizant  Federal  agency  official 
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requests  a  GDM  Settlement  Proposal  by 
contract  type,  which  would  include  the 
impact  on  a  sufficient  number  of 
contracts  of  each  contract  type  to 
negotiate  the  impact  of  a  change  in  cost 
accounting  practice.  The  contractor 
supports  the  GDM  Settlement  Proposal 
by  using  a  contract  cost  profile  which 
shows  the  percentage  of  the  three  year 
forward  pricing  rate  base  data  which 
consists  of  existing  CAS-covered 
contracts  subject  to  adjustment,  and  the 
percentage  of  the  CAS-covered  contracts 
subject  to  adjustment  for  each  contract 
type.  No  contracts  other  than  some  of 
the  individual  contracts  submitted  v«th 
the  GDM  Settlement  Proposal  extend 
out  beyond  the  three  year  period.  The 
cognizant  Federal  agency  official,  with 
the  assistance  of  the  auditor  and  using 
the  GDM  Settlement  Proposal 
individual  contract  data,  determines 
that  the  general  dollar  magnitude 
estimate  developed  by  the  contractor 
reasonably  approximates  the  aggregate 
impact,  by  contract  type,  of  the 
accoiuiting  change  on  contracts  subject 
to  adjustment,  i.e.,  contracts  negotiated 
based  on  the  previous  practice.  Pursuant 
to  9903.405-4{a)(6),  the  Government 
and  contractor  resolve  the  impact 
without  a  detailed  cost  impact  proposal. 

(2)  The  contractor  reports  a  cnange  in 
accounting  practice  which  changes  a 
direct  cost  element  to  an  indirect 
expense.  The  cognizant  Federal  agency 
official,  with  the  assistance  of  the 
auditor,  determines  that  the  GDM 
Settlement  Proposal  data  submitted  by 
the  contractor  does  not  adequately 
support  the  aggregate  cost  impact,  by 
contract  type,  of  the  change  in 
accounting  practice.  Therefore,  in 
accordance  with  9903.405-4(b)(l)  and 
(2),  the  cognizant  Federal  agency  official 
requests  a  detailed  cost  impact  proposal 
to  include  a  sufficient  number  of 
contracts,  by  contract  type,  to  resolve 
the  cost  impact. 

(3)  The  contractor  submits  a  GDM 
Settlement  Proposal  which  includes 
several  contracts  of  each  contract  type 
showong  the  cost  impact  of  the  change 
in  accounting  practice.  The  impact  is 
developed  by  computing  the  difference 
in  the  estimate-to-complete  on  these 
contracts  using  the  old  and  new 
accounting  practices.  The  cost  impact 
settlement  proposal  includes  all 
contracts  that  have  a  cost  impact  in 
excess  of  $1,000,000.  The  cognizant 
Federal  agency  official  determines  that 
the  cost  impact  on  each  submitted 
contract  was  accurately  computed.  In 
accordance  with  9903.405-l(a)(6),  the 
cognizant  Federal  agency  official 
decides  that,  based  on  the 
circumstances,  contracts  having  an 
impact  in  excess  of  $500,000  are 


significant  enough  to  require 
adjustment.  The  cognizant  Federal 
agency  official  requests  the  contractor  to 
submit  a  revised  GDM  Settlement 
Proposal  that  includes  contracts  having 
an  impact  in  excess  of  $500,000  so  that 
the  coit  impact  can  be  resolved  without 
a  detailed  cost  impact  proposal.  The 
cost  impact  is  ultimately  negotiated 
based  on  the  contractor's  revised  GDM 
Settlement  Proposal. 

(4)  The  same  situation  described  in 
paragraph  (c)(1)  of  this  subsection 
occurs  except  that  the  aggregate  impact 
by  contract  type  in  the  GDM  Settlement 
Proposal  cannot  be  reconciled  with  the 
aggregate  net  impact  of  the  individual 
contracts  by  contract  type  submitted 
with  the  proposal.  In  accordance  with 
9903.405-4(a)(5).  the  cognizant  Federal 
agency  official  requests  a  detailed  cost 
impact  proposal  to  include  a  sufficient 
number  of  contracts  by  contract  type  to 
resolve  the  cost  impact. 

(5)  After  reviewing  the  GDM 
Settlement  Proposal  for  a  change  in  a 
cost  allocation  practice,  the  cognizant 
Federal  agency  official  decides  in 
accordance  with  9903.405-4(a)(7)  that, 
due  to  materiality,  no  additional  data  is 
needed  and  no  contract  price  or  cost 
adjustments  are  warranted. 

(c)  Detailed  cost  impact  proposal.  (1) 
In  accordance  with  9903.405-4(b)(2). 
the  cognizant  Federal  agency  official 
submits  a  written  request  for  a  detailed 
cost  impact  proposal  to  include  all 
contracts  with  an  estimate-to-complete 
based  on  the  old  practice  in  excess  of 
$5,000,000  summarized  by  contract 
type.  After  evaluation  of  the  detailed 
cost  impact  proposal,  the  cognizant 
Federal  agency  official  determines 
whether  contract  price  and/ or  cost 
adjustments  are  required  in  accordance 
with  9903.405-5(c). 

(2)  [Reserved] 

(d)  Offset  process.  (1)  La  analyzing  the 
contractor's  cost  impact  proposal,  the 
cognizant  Federal  agency  official 
determines  that  one  firm  fixed-price 
contract  is  the  only  contract  that 
exceeds  the  threshold  established  for 
contract  price  adjustment  purposes.  The 
impact  on  that  contract  is  a  reduced 
allocation  of  $1,000,000.  requiring  a 
downward  adjustment  to  the  contract 
price.  When  the  cognizant  Federal 
agency  official  applies  the  offset  process 
to  all  other  firm  fixed-price  contracts 
subject  to  adjustment  by  combining  the 
increases  and  decreases,  the  result  is  a 
higher  allocation  in  the  aggregate 
amount  of  $400,000  on  all  other  firm 
fixed-price  contracts.  Although  no 
individual  contracts  making  up  this 
aggregate  amount  exceed  the  established 
threshold,  the  cognizant  Federal  agency 
official  decides,  in  accordance  with 


9903.405-5(c)(5).  that  to  achieve  equity, 
an  upward  adjustment  in  the  amount  of 
$400,000  is  warranted.  Rather  than 
offset  this  amount  against  the  one 
contract  exceeding  the  individual 
contract  cost  impact  threshold,  the 
cognizant  Federal  agency  official,  in 
accordance  with  9903.405-5(b)(3), 
selects  two  high  dollar  firm  fixed-price 
contracts  for  upward  adjustment,  in 
addition  to  the  $1,000,000  dollar 
dowmward  adjustment  to  the  contract 
exceeding  the  threshold. 

(2)  The  same  situation  exists  as 
described  in  paragraph  (d)(1)  of  this 
subsection  except  that  the  cost  impact 
on  the  one  individual  firm  fixed-price 
contract  has  a  cost  impact  showing  a 
reduced  allocation  of  $10,000,000 
which  significantly  exceeds  the 
individual  contract  threshold 
established.  The  cognizant  Federal 
agency  official  decides  to  offset  the 
$400,000  impact  on  the  "all  other" 
contracts  against  the  impact  on  the 
contract  exceeding  the  threshold  and 
makes  a  downward  adjustment  of 
$9,600,000  thereby  reducing  the  nimiber 
of  contracts  requiring  adjustment,  while 
still  following  the  guidelines  of 
9903.405-5(b)(3). 

(3)  The  contractor  makes 
simultaneous  accounting  practice 
changes  at  three  of  its  business  units  at 
the  direction  of  the  next  higher  tier 
home  office.  The  cognizant  Federal 
agency  official  at  the  home  office 
segment  decides  to  handle  this  change 
as  a  voluntary  change  which  caimot 
result  in  increased  costs  paid  by  the 
United  States.  Business  Unit  A  has  a 
cost  impact  on  contracts  subject  to 
adjustment  which  results  in  a  higher 
level  of  costs  on  flexibly-priced 
contracts  of  $1,000,000  in  excess  of  the 
lower  level  of  costs  on  firm  fixed-price 
contracts.  The  impact  on  flexibly-priced 
contracts  at  Business  Unit  B  and 
Business  Unit  C  is  a  combined  lesser 
allocation  of  costs  of  $1,200,000  in 
excess  of  the  higher  level  of  costs  on 
firm-fixed  price  contracts,  resulting  in 
net  decreased  costs  on  Government 
flexibly-priced  contracts  at  the  three 
business  units.  To  demonstrate  that  the 
accoimting  change  did  not  result  in 
aggregate  increased  costs  to  the 
Government,  the  contractor  submits  a 
consolidated  GDM  Settlement  Proposal 
for  the  three  business  units  at  the  home 
office  level.  As  a  result  of  considering 
the  aggregate  impact  at  the  three 
business  units  at  the  home  office  level, 
the  cognizant  Federal  agency  official,  in 
accordance  with  9903.405-5(b)(6).  takes 
no  action  to  preclude  the  increased 
costs  on  flexibly-priced  contracts  at 
Business  Unit  A.  Individual  contracts  at 
each  business  unit  that  had  cost  impacts 
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exceeding  established  thresholds  were 
adjusted  upward  or  downward,  as 
appropriate,  for  the  amount  of  the  cost 
impact  in  accordance  with  9903.405- 
5(c)(2). 

(4)  After  determining  the  individual 
contracts  subject  to  adjustment  where 
the  cost  impact  exceeded  the 
established  threshold  for  a  change  in  an 
actuarial  cost  method  for  computing 
pension  costs,  the  contractor  computes 
an  aggregate  impact  for  "all  other 
contracts"  amounting  to  $1,000,000  of 
lesser  allocation  of  costs  for  flexibly- 
priced  contracts  and  $1,200,000  of 
lesser  allocation  of  costs  on  firm-fixed 
price  contracts.  The  cognizant  Federal 
agency  official  considers  these  amounts 
significant  enough  to  warrant  an 
adjustment.  Since  the  impact  on  the 
flexibly-priced  contracts  represents 
decreased  costs  to  the  Government  and 
the  impact  on  the  firm  fixed-price 
contract  represents  increased  costs  to 
the  Government,  the  contractor  asks  the 
cognizant  Federal  agency  official  to 
offset  the  increases  and  decreases  and 
make  a  downward  adjustment  on  the 
fixed-price  contracts  for  only  $200,000. 
The  cognizant  Federal  agency  official 
determines  that  by  doing  this,  the  cost 
to  the  Government  of  a  lesser  pension 
cost  paid  of  $1,200,000  would  be 
materially  different  than  if  the 
individual  contracts  making  up  these 
aggregate  amounts  had  been 
individually  adjusted  downward 
resulting  in  a  lesser  cost  paid  of 
$2,200,000.  To  achieve  the  desired 
result,  the  cognizant  Federal  agency 
official,  in  accordance  with  9903.405- 
5(b)(1)  and  (2),  selects  a  number  of  high 
dollar  contracts  and  adjusts  flexibly- 
priced  contracts  downward  by 
$1,000,000  and  firm  fixed-price 
contracts  downward  by  $1,200,000.  In 
accordance  with  9903.405-5(a)(2),  an 
alternative  technique,  in  lieu  of 
adjusting  contact  prices,  which  achieves 
the  same  result  of  lesser  cost  paid  of 
$2,200,000  could  also  have  been  used 
for  the  aggregate  "all  other  contract" 
cost  impact  adjustment. 

(e)  Contract  price  and  cost 
adjustments.  (1)  After  considering  the 
materiality  criteria  in  9903.305.  the 
cognizant  Federal  agency  official 
decides  that  only  contracts  that  have  an 
impwct  that  exceeds  both  $500,000  and 
.5%  of  the  contract  value  will  be  subject 
to  adjustment  based  on  the  impact  of  the 
accounting  change  Of  the  individual 
contracts  submitted  with  the  GDM 
Settlement  Proposal,  only  nine  contracts 
exceed  this  threshold.  The  aggregate 
impact  of  all  other  contracts  by  contract 
type  is  considered  insignificant.  In 
accordance  with  9903.405-5(c)(4),  the 
cognizant  Federal  agency  official 


resolves  the  cost  impact  by  adjusting 
only  those  contracts  that  exceed  the 
individual  contract  cost  impact 
threshold,  £ind  making  no  other 
adjustments,  without  the  need  for  a 
detailed  cost  impact  proposal. 

(2)  The  same  situation  described  in 
paragraph  (e)(1)  of  this  subsection 
occurs  except  that  the  aggregate  amount 
for  all  other  contracts  not  exceeding  the 
established  individual  contract  cost 
impact  threshold  is  considered 
significant  enough  by  the  Government 
to  warrant  adjustment.  The  Government 
had  established  $500,000  as  the  "all 
other  contract"  threshold.  The  cognizant 
Federal  agency  official  selects  two  of  the 
largest  contracts  that  do  not  exceed  the 
threshold,  for  each  contract  type,  for 
adjustment  in  the  amount  of  the 
aggregate  "all  other  contract"  impact.  In 
order  to  avoid  additional  contract  price 
adjustment  action,  the  contractor,  in 
accordance  with  9903.405-5(a)(2), 
proposes  an  alternative  adjustment 
technique  to  resolve  the  aggregate  "all 
other  contract"  impact  amount.  The 
cognizant  Federal  agency  official 
determines  that  the  proposed  alternative 
adjustment  technique  accomplishes  the 
same  approximate  result  as  adjusting 
the  two  selected  contracts.  The 
cognizant  Federal  agency  official,  in 
accordance  with  9903.405-5(c)(3). 
agrees  to  use  the  alternative  technique, 
in  addition  to  adjusting  the  individual 
contracts  that  exceed  the  threshold,  to 
resolve  the  impact  of  the  change  in  cost 
accoimting  practice. 

(f)  Increased  cost.  (1)  In  analyzing  the 
contractor's  cost  impact  proposal,  the 
cognizant  Federal  agency  official 
determines  that  only  two  firm  fixed- 
price  contracts  exceed  the  threshold  for 
contract  price  adjustment  purposes.  All 
other  amounts  related  to  the  cost  impact 
are  considered  immaterial.  The  change 
is  a  voluntary  change,  i.e.,  the  no 
increased  cost  limitation  applies.  The 
impact  on  the  two  contracts  are  a  lower 
allocation  of  costs  in  the  amount  of 
$1,000,000  for  contract  A  and  a  higher 
allocation  of  costs  of  $2,000,000  for 
contract  B.  In  order  to  preclude 
increased  costs  paid  by  the  United 
States  as  a  result  of  the  change,  the 
cognizant  Federal  agency  official,  in 
accordance  with  9903.405-5(d)(3), 
adjusts  Contract  A  downward  by 
$1,000,000,  and  Umits  the  upward 
adjustment  on  Contract  B  to  $1,000,000. 
This  action  adjusts  the  contracts  to 
reflect  the  impact  of  the  change  to  the 
maximmn  extent  possible,  while 
precluding  a  higher  level  of  costs  being 
paid  by  the  United  States. 

(2)  The  same  situation  described  in 
paragraph  (f)(1)  of  this  subsection 
occurs  except  that  contract  B  is  a  CPFF 


contract.  In  accordance  with  9903.405- 
5(d)(3),  the  cognizant  Federal  agency 
official  adjusts  the  firm  fixed-price 
contract  downward  by  $1,000,000,  and 
the  estimated  contract  cost  ceiling  on 
the  CPFF  contract  upward  by 
$1,000,000.  In  accordance  with 
9903.405-5(d)(l).  action  must  be  taken 
to  preclude  the  additional  $1,000,000  of 
increased  cost  on  the  CPFF  contract.  An 
appropriate  adjustment  technique  is 
used  to  preclude  the  payment  of  the 
increased  costs  in  accordance  with 
9903.405-5(d)(3). 

(3)  After  analyzing  the  contractor's 
GDM  Settlement  Proposal  for  a 
voluntary  change,  the  cognizant  Federal 
agency  official  determines  that  five 
contracts  exceed  the  threshold 
established  for  contract  price 
adjustment  purposes.  The  impact  on  all 
other  contracts,  both  individually  and  in 
the  aggregate,  is  considered 
insignificant.  The  five  contracts 
requiring  adjustment  are  3  firm  fixed- 
price  contracts  and  2  CPFF  contracts. 
The  total  impact  on  the  3  firm  fixed- 
price  contracts  is  a  lower  allocation  of 
costs  amounting  to  $3,000,000.  The  total 
impact  on  the  2  CPFF  contracts  is  a 
hi^er  allocation  of  costs  of  $2,000,000. 
The  cognizant  Federal  agency  official 
adjusts  the  contracts  upward  and 
downward  for  the  amount  of  the 
impacts.  In  accordance  with  9903.405- 
5(d)  (1)  and  (2),  no  further  action  is 
needed  to  preclude  increased  costs  paid, 
since  the  impact  to  the  Government 
after  contract  price  adjustments  are 
made  is  a  lesser  cost  paid  in  the  amount 
of  $1,000,000. 

(g)  GDM  Settlement  Proposal  based  on 
contractor  cost  model  and  profile.  (1) 
The  contractor  has  developed  a  cost 
model  and  profile  which  is  used  for  the 
GDM  Settlement  Proposal.  The  cost 
model  and  profile  data  are  updated 
whenever  circumstances  change  and 
dictate  revision  to  the  data. 

(2)  For  a  voluntary  accounting  change, 
the  contractor's  cost  model  and  profile 
is  based  on  same  three  year  forecast  of 
direct  and  indirect  cost  data  that 
supports  the  contractor's  forward 
pricing  rates  used  to  estimate  indirect 
costs  in  price  proposals.  The  profile 
shows  that  80%  of  the  forecasted 
allocation  base  amounts  in  year  1  are 
comprised  of  existing  covered  contracts 
subject  to  adjustment,  50%  of  the 
amounts  in  year  2  are  comprised  of 
existing  covered  contracts  subject  to 
adjustment,  and  20%  of  the  amounts  in 
year  3  are  comprised  of  existing  covered 
contracts  subject  to  adjustment.  Of  the 
amounts  applicable  to  CAS-covered 
contracts  subject  to  adjustment,  the 
contractor's  cost  model  and  profile 
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shows  the  following  breakdown  by 
contract  type: 


In  percent 

Yean 

Year  2 

Years 

Direct  labor 

base: 

CPFF  

CPIF/FPI  .. 

FFP  

Total  cost 

input  base: 

CPFF  

CPIF/FPI  .. 

30 
20 
50 

25 
15 

25 

21 
54 

22 

16 

20 
22 

58 

21 
17 

In  percent 

Yearl 

Year  2 

Years 

FFP 

60 

62 

62 

(3)  The  voluntary  accounting  change, 
which  the  cognizant  Federal  agency 
official  has  determined  to  be  adequate 
and  compliant,  results  in  a  transfer  of  a 
$5  million  activity  from  the  G&A  pool 
to  the  overhead  pool.  The  cognizant 
Federal  agency  official  has  determined 
that  only  individual  contracts  that  have 
a  cost  impact  in  excess  of  $100,000  will 


be  considered  for  adjustment,  provided 
that  the  impact  exceeds  .5%  of  the 
contract  value.  The  cognizant  Federal 
agency  official  has  also  determined  that 
$500,000  wrill  be  the  adjustment 
threshold  for  the  "all  other  contracts" 
amounts  by  contract  type.  To  support 
the  GDM  Settlement  Proposal,  the 
contractor  includes  three  (3)  contracts 
having  the  largest  estimate-to-compiete, 
by  contract  type.  Based  on  the  cost 
model  and  profile  the  contractor 
computes  the  following  general  dollar 
magnitude  impact  by  contract  type; 


. 

Yearl 

Year  2 

Years 

Aggre- 
gate inv 
pact- 

CPFF  „ „, „ _ „ 

CPIF/FPI  .._ 

$242 
225 

(310) 

$77 

110 

(189) 

$(4) 

43 

(18) 

$315 
378 

FFP  _ .-. 

(517) 

*  Dollars  in  ttxxisarxls. 

(    )  Denotes  lesser  allocation  of  costs. 


(4)  The  aggregate  impact  amounts 
show  a  higher  allocation  of  $693,000  on 
flexibly-priced  contracts  and  a  lesser 
allocation  of  $517,000  on  firm  fixed- 
price  contracts.  Only  one  contract  of 
each  contract  type  submitted  with  the 
GDM  Settlement  Proposal  exceeds  the 
threshold  established.  Kl  is  a  CPFF 
contract  with  an  impact  of  a  higher 
allocation  of  $200,000.  K2  is  a  CPIF 
contract  having  an  impact  of  a  higher 
allocation  of  $300,000.  And  K3  is  an 
FFP  contract  having  an  impact  of  a 
lesser  allocation  of  $400,000.  After 
deducting  the  impact  of  the  three 
contracts  exceeding  the  threshold,  the 
"all  other  contracts"  amounts  are  a 
higher  allocation  of  $115,000  for  CPFF 
contracts,  a  higher  allocation  of  $78,000 
for  incentive  type  contracts,  and  a  lesser 
allocation  of  $117,000  for  FFP  contracts. 

(5)  Since  the  "all  other  contracts" 
amounts  are  less  than  the  threshold  for 
each  contract  type,  the  cognizant 
Federal  agency  official  requires  no 
adjustments  for  these  amoimts.  The 
cognizant  Federal  agency  official  adjusts 
the  FFP  contract  dowmward  by  $400,000 
to  preclude  the  increased  costs  on  this 
contract.  Because  this  is  a  voluntary 
change  with  no  increased  costs  to  be 
paid  by  the  Government,  the  upward 
adjustments  to  the  flexibly-priced 
contracts  must  be  limited  to  $400,000. 
The  cognizant  Federal  official  decides  to 
adjust  the  target  cost  on  the  CPIF 
contract  upward  by  $300,000,  with  an 
appropriate  upward  adjustment  of  the 
target  fee,  in  order  to  avoid  distortions 
of  contract  incentive  provisions  based 
on  the  estimated  higher  allocation  of 
costs  (see  9903.405-5(b)(5)).  The 
cognizant  Federal  agency  official  then 


limits  the  upward  adjustment  to  the 
CPFF  contract  to  $100,000.  Additional 
action  must  then  be  taken  to  preclude 
the  additional  $100,000  of  costs  on  the 
CPFF  contract  in  accordance  with 
9903.405-5(d){3). 

9903.407-2    Noncompllarfce  illustrations. 

(a)  Estimating  noncompliance.  (1)  The 
cognizant  Federal  agency  official 
determines  that  a  cost  accounting 
practice  that  the  contractor  has  used  for 
estimating  and  negotiating  costs  on 
CAS-covered  contracts  is  noncompliant 
with  an  applicable  Cost  Accounting 
Standard.  The  practice  is  also  different 
than  the  compliant,  disclosed  and 
established  practice  used  for  cost 
accimiulation  purposes.  Therefore,  the 
impact  of  the  noncompliance  only 
affects  negotiated  contract  amounts 
under  which  the  contractor  used  the 
noncompliant  practice  to  estimate 
contract  costs  and  any  outstanding  cost 
proposals  not  yet  negotiated.  The 
cognizant  Federal  agency  official  directs 
the  contractor  to  change  its  estimating 
practices  so  that  costs  will  be  estimated, 
accumulated  and  reported  consistently 
based  on  the  contractor's  established 
cost  accounting  practices  and  not  use  as 
a  basis  for  the  negotiation  of  contract 
prices  any  previously  submitted 
contract  cost  estimates  which  were 
predicated  on  the  noncompliant  cost 
accounting  practice.  The  cognizant 
Federal  agency  official  then  proceeds  to 
request  a  cost  impact  submission  for  the 
impact  of  the  noncompliant  practice  on 
covered  contracts,  as  well  as  the  amount 
of  the  increased  costs  paid  as  a  result  of 
the  noncompliance.  In  accordance  with 
9903.406-3(d),  the  cognizant  Federal 


agency  official  determines  that  the 
impact  on  contracts  less  than 
$10,000,000  would  be  immaterial,  and 
limits  the  cost  impact  submission  to 
contracts  of  $10,000,000  or  more  in 
amount.  The  contractors  cost  impact 
submission  shows  that  the  contract 
amounts  are  overstated  (in  the 
aggregate)  by  a  significant  amount  due 
to  use  of  the  noncompliant  practice.  The 
contracts  are  adjusted  downward  in  the 
aggregate  to  reflect  use  of  the  compUant 
practice.  Of  the  total  amount  of  the 
overstatement  in  contract  prices,  the 
cognizant  Federal  agency  official 
determines  that  50  percent  had  been 
paid  as  of  the  date  of  the  adjustment  of 
the  contract  values.  The  cognizant 
Federal  agency  official,  with  the 
cssistance  of  the  auditor,  computes  and 
recovers  interest  appUcable  to  the 
increased  costs  paid,  for  the  period  from 
date  of  payment  to  date  of  recovery  of 
the  increased  costs  paid. 

(2)  The  cognizant  Federal  agency 
official  determines  that  the  cost 
accounting  practice  used  by  the 
contractor  to  estimate  costs  is 
noncomphant  and  different  than  the 
contractor's  compliant,  disclosed  and 
established  cost  accounting  practice.  An 
analysis  of  the  noncompliance  cost 
impact  submission  developed  by  the 
contractor  shows  that,  except  for  two 
large  fixed-price  contracts,  the  effect  on 
negotiated  contract  values  is  immaterial. 
The  cognizant  Federal  agency  official 
determines  that  the  impact  on  the  two 
large  fixed-price  contracts  is  material 
enough  to  warrant  an  adjustment  to 
reflect  the  application  of  the  compliant 
disclosed  practice.  Since  the  amount  of 
the  understatement  of  the  one  contract 
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exceeds  the  amount  of  the 
overstatement  of  the  other  contract,  the 
cognizant  Federal  agency  official,  in 
accordance  with  9903.466-3(c)(2), 
Umits  the  upward  adjustment  of  the 
understated  contract  to  the  amount  of 
the  downward  adjustment  of  the 
overstated  contract.  The  cognizant 
Federal  agency  official  further 
determines  that  the  noncomphant 
practice  did  not  result  in  increased  cost 
paid  by  the  United  States.  Therefore,  no 
action  was  required  to  recover  increased 
cost  paid  and  applicable  interest. 

(b)  Cost  accumulation 
noncompliance.  (1)  The  cognizant 
Federal  agency  official  makes  a  final 
determination  that  the  contractor  is 
using  an  accounting  practice  for  cost 
accumulation  purposes  that  is 
noncomphant  with  an  applicable  Cost 
Accounting  Standard.  The  cognizant 
Federal  agency  official  further 
determines  that  the  cost  accounting 
practices  used  for  cost  estimating 
purposes  are  compliant.  The 
noncomphant  practice  relates  to  the 
accumulation  of  actual  indirect 
expenses  The  contractor  implements 
the  same  compliant  practice  used  to 
estimate  costs  for  cost  accumulation  and 
reporting  purposes  The  change  to  the 
compliant  method  for  cost  accumulation 
and  reporting  purposes  results  in 
automatic  adjustment  of  actual  costs 
and  recovery  of  all  increased  cost  paid 
due  to  the  noncompliance  The 
contractor  submits  a  noncompliance 
cost  impact  submission  showing  the 
eunount  of  the  increased  cost  paid 
during  the  period  of  noncompliance  by 


using  a  method  that  does  not  require 
submission  of  individual  contract  data. 
The  cognizant  Federal  agency  official, 
with  the  assistance  of  the  auditor, 
determines  that  the  cost  impact 
submission  reasonably  reflects  the 
extent  of  the  increased  costs  paid.  It  is 
also  determined  that  the  increased  costs 
were  paid  evenly  over  the  period  of  the 
noncompUance  and  the  interest  on  the 
increased  costs  paid  is  computed  using 
the  midpoint  of  the  noncomphance  as  a 
baseline.  Since  the  increased  costs  have 
already  been  recovered  through  the 
adjustment  of  actual  costs,  the 
Government  takes  action  only  to  recover 
the  applicable  interest  by  requesting  a 
payment  for  the  amouint  of  the  interest 
from  the  contractor. 

(2)  The  cognizant  Federal  agency 
official  determines  that  the  contractor 
has  accimiulated  costs  based  on  a  cost 
accounting  practice  that  is  not 
compliant  with  9904.402  and  is  not 
consistent  with  its  disclosed  and 
established  practice  for  its  CAS-covered 
contracts.  Since  the  noncompliance 
involves  accounting  for  direct  costs  as 
indirect  costs  on  some  but  not  all  of  its 
CAS-covered  contracts,  the  cognizant 
Federal  agency  official  determines  that 
individual  contract  data  is  required  in 
order  to  compute  the  extent  of  increased 
costs  paid,  if  any,  as  a  result  of  the 
noncomphance.  hi  accordance  with 
9903.406-4(d),  the  cognizant  Federal 
agency  official,  with  the  assistance  of 
the  auditor,  determines  and  discusses 
with  the  contractor  the  level  of  detail 
needed  to  compute  the  impact  on  costs 
paid  as  a  result  of  the  noncompliance. 


The  cognizant  Federal  agency  official 
submits  a  written  request  to  the 
contractor  for  a  noncompliance  cost 
impact  submission  that  specifies  the 
level  of  detail  required.  After  analyzing 
the  cost  impact  submission,  the 
cognizant  Federal  agency  official 
determines  that  the  amount  of  the 
increased  costs  paid  is  immaterial  and 
does  not  warrant  action  to  recover  the 
increased  costs,  plus  applicable  interest. 
The  cognizant  Federal  agency  official 
takes  action  in  accordance  with 
9903.406-5,  Technical  Noncomphance. 

(3)  The  cognizant  Federal  agency 
official  determines  that  the  contractor  is 
using  a  practice  for  cost  accumulation 
purposes  that  is  noncomphant  with  an 
applicable  Cost  Accounting  Standard. 
The  cognizant  Federal  agency  official 
further  determines  that  the 
noncomphant  practice  was  also  used  for 
estimating  purposes.  In  order  to 
determine  the  extent  of  increased  costs, 
if  any,  due  to  both  overstated  contract 
prices  and  billings  of  costs  accumulated 
on  CAS-covered  contracts,  the  official, 
in  accordance  with  9903,406-4(b), 
requests  two  separate  cost  impact 
proposals  to  cover  increased  costs.  The 
cost  impact  submission  for  the 
overstated  contract  prices  will  be  in 
accordance  with  the  cost  impact 
proposal  described  in  9903.406-3,  and 
the  cost  impact  proposal  for  the 
overbilled  accumulated  costs  will  be  as 
described  in  9903.406-^. 

(PR  Doc.  97-17773  Filed  7-11-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  268 

[EPA  #  -630-i-96-P33F-FFFFF;  FRL-5857- 

Land  Disposal  Restrictions  Phase  Ill- 
Emergency  Extension  of  the  K088 
National  Capacity  Variance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnow:  Final  rule. 

SUMMARY:  Under  the  Land  Disposal 
Restrictions  (LDR)  program  of  the 
Resource  Conservation  and  Recovery 
Act  (RCRA),  EPA  is  extending  the 
current  national  capacity  variance  for 
spent  potliners  from  primary  aluminum 
production  (Hazardous  Waste  Number 
K088)  for  three  (3)  months.  Thus.  K088 
wastes  may  be  land  disposed  without 
being  treated  to  meet  LDR  treatment 
standards  until  October  8.  1997.  three 
months  from  the  current  treatment 
standard  effective  date  of  July  8.  1997. 
EPA  is  taking  this  action  because  it  now 
appears  that  sufficient  treatment 
capacity  exists  which  is  capable  of 
achieving  the  treatment  standards 
promulgated  by  EPA  on  March  8.  1996, 
the  process  provides  substantial 
treatment  of  spent  potliners  and 
minimizes  the  threats  posed  by  land 
disposal  of  these  wastes,  and  the 
treatment  and  disposal  capacity 
provided  for  the  waste  will  be  protective 
of  human  health  and  the  enviroiunent 
because  it  will  occur  at  subtitle  C  units. 
EPA  is  extending  the  national  capacity 
variance  for  a  further  three  months  in 
order  to  provide  time  for  generators  to 
make  contractual  and  other  logistical 
arrangements  relating  to  utilization  of 
the  treatment  capacity. 
DATES:  This  rvile  is  effective  July  7. 
1997. 

ADDRESSES:  Supporting  materials  are 
available  for  viewing  in  the  RCRA 
Information  Center  (RIC).  located  at 
Crystal  Gateway  One,  1235  Jefferson 
Davis  Highway,  First  Floor,  Arlington, 
VA.  The  Docket  Identification  Number 
is  F-96-P33F-FFFFF.  The  RCRA  Docket 
is  open  from  9:00  a.m.  to  4:00  p.m. 
Monday  through  Friday,  except  for 
Federal  holidays.  The  public  must  make 
an  appointment  to  review  docket 
materials  by  calling  (703)  603-9230.  The 
pubUc  may  copy  a  maximum  of  100 
pages  from  any  regulatory  document  at 
no  cost.  Additional  copies  cost  $0.15 
per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  (toll-free)  or 


TDD  (800)  553-7672  (hearing  impaired). 
In  the  Washington,  DC.  metropolitan 
area,  call  (703)  412-9810  or  TDD  (703) 
412-3323.  For  specific  information, 
contact  the  Waste  Treatment  Branch 
(5302W).  Office  of  Solid  Waste  (OSW). 
U.S.  Enviroimiental  Protection  Agency. 
401  M  Street  S.W.,  Washington.  D.C. 
20460;  phone  (703) 308-8434.  For 
information  on  the  capacity  analyses, 
call  Pan  Lee  or  Bill  Kline  at  (703)  308- 
8440.  For  information  on  the  regulatory 
impact  analyses,  contact  Paul  Borst  at 
(703)  308-0481.  For  other  questions, 
call  John  Austin  at  (703)  308-0436  or 
Mary  Cunningham  at  (703)  308-8453. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  rule  on  Internet 

This  Federal  Register  notice  is 
available  on  the  Internet  System  through 
the  EPA  Pubhc  Web  Page  at:  http:// 
www.epa.gov/EPA-WASTE/.  For  the 
text  of  (he  notice,  choose:  Year/Month/ 
Day. 
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B.  Paperwork  Reduction  Act 

C.  Unfunded  Mandates  Reform  Act  and 
Regulatory  Flexibility  Act 

D.  Submission  to  Congress  and  the  General 
Accounting  Oifice 

Vn.  Immediate  Effective  Date 

I.  Background 

Land  disposal  of  hazardous  wastes 
without  prior  treatment  is  largely 
prohibited  by  law.  RCRA  sections 
3004(d),  (e)  and  (g).  The  prohibition  on 
land  disposal  is  normally  to  take  effect 
immediately  on  promulgation,  but  may 
be  extended  if  EPA  finds  that  adequate 
alternative  treatment,  recovery  or 
disposal  capacity  which  protects  human 
health  and  the  environment  will  not  be 
available.  RCRA  section  3004(h)(2).  hi 
that  event,  the  prohibition  is  to  take 
effect  on  the  earliest  date  on  which  such 
adequate  capacity  exists,  and  in  no 
event  be  extended  nationally  for  more 
than  two  years  from  the  promulgation 
date.  Id. 


A.  The  Existing  Treatment  Standard 
and  National  Capacity  Variance  for 
Spent  Potliners 

On  April  8,  1996,  EPA  promulgated  a 
prohibition  on  land  disposing  spent 
potliners  from  primary  aluminum 
production  (Hazardous  Waste  K088) 
unless  the  waste  satisfied  the  treatment 
standards  for  K088  estabhshed  by  EPA 
as  part  of  the  same  rulemaking.  (61  FR 
15566,  April  8,  1996).  Spent  potliners 
are  a  highly  toxic  hazardous  waste, 
whose  hazardous  constituents  include 
cyanide  (present  in  concentrations 
between  0.1  and  1  percent,  which  are 
quite  high  for  such  a  toxic  constituent), 
toxic  metals,  and  polycyclic  aromatic 
hydrocarbons  (PAHs).  See  the  Final 
BDAT  Background  Document  for  Spent 
Potliners  from  Primary  Aluminum 
Reduction— K088.  February  29. 1995. 
These  wastes  also  contain  high 
concentrations  of  fluoride.  See  generally 
id.  at  61  FR  15584-15585.  Previous 
improper  management  of  spent 
potliners  has  resulted  in  widespread 
groimdwater  contamination  with 
cyanide  and  fluoride,  and  was  an 
important  factor  in  EPA's  decision  to 
list  these  materials  as  hazardous  wastes. 
See  53  FR  35412.  September  13.  1988. 
The  treatment  standards  for  K088 
wastes  require  substantial  reductions  in 
the  total  concentration  of  organic 
hazardous  constituents  and  cyanide, 
and  substantial  reductions  in  the 
leachability  of  toxic  metals  and  fluoride. 
See  61  FR  15626.  The  reduction  in 
leachability  is  measured  by  application 
of  the  Toxicity  Characteristic  Leaching 
Procedure  (TCLP),  SW-846  Method 
1311.  Id. 

These  treatment  standards  are  based 
upon  performance  of  combustion 
technology  plus  stabilization  treatment 
of  combustion  residues.  Id.  at  15584. 
The  treatment  standard  for  fluoride  is 
based  upon  the  performance 
demonstrated  by  the  treatment  process 
developed  by  Reynolds  Metals 
Company  (Reynolds)  during  studies 
conducted  as  part  of  their  application 
for  delisting  '  treated  K088.  See  61  FR 
15585.  Although  treatment  standards 
were  based  upon  these  technologies, 
any  treatment  technology  (other  than 
impermissible  dilution)  may  be  used  to 
achieve  these  established  numerical 


'  EPA  granted  a  final  exclusion  from  the  lists  of 
hazardous  wastes  contained  in  40  CFR  261.32  — i.e., 
a  delisting — for  certain  solid  wastes  derived  from 
the  treatment  of  K088  at  Reynolds  Metals  Company. 
Gum  Springs,  Arkansas  (56  FR  67197.  December  30, 
1991).  The  delisting  is  based  on  treating  the  same 
parameters  covered  by  the  LDR  treatment  standard, 
and  compliance  is  measured  by  TCLP  analyses  for 
toxic  metals.  PAHs,  cyanide,  and  fluoride. 
However,  as  explained  later  in  this  Notice,  the 
delisting  was  incorrect  and  will  be  withdrawn. 


^^£*e\c 


r-j 1  D<.^;c«»..  /  \/r>i    R9    Mr.    ^^kA.  /  MnnHnv    Tulv  14    iqq7  /  Rules  and  Reeulations 
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standards.  Data  in  the  administrative 
record  indicate  that  these  treatment 
standards  are  achievable  by  a  number  of 
different  technologies.  See  the  Final 
BDAT  Backgroimd  Document  for  Spent 
Potliners  from  Primary  Aluminum 
Reduction — K088,  February  29,  1995. 
available  in  the  docket. 

Notwithstanding  that  a  number  of 
different  treatment  technologies  can 
achieve  Jie  treatment  standard,  in  fact, 
virtually  all  existing  treatment  capacity 
is  provided  by  a  single  operation,  the 
Reynolds  treatment  facility  located  in 
Gum  Springs,  Arkansas.  See  61  FR 
15589;  see  also  Background  Document 
for  Capacity  Analysis  for  Land  Disposal 
Restrictions,  Phase  IH  (February  1996, 
Volume  I,  pages  4—4  to  4-11).  The 
Reynolds'  process  entails  the  crushing 
and  sizing  of  spent  potliner  materials, 
the  addition  of  rou^ly  equal  portions  of 
limestone  and  brown  sand  as  flux,  and 
the  feeding  of  the  combined  mixture  to 
a  rotary  kiln  for  thermal  destruction  of 
cyanide  and  PAHs.  Spent  potliners 
(SPL)  are  generated  in  large  volumes 
ranging  from  100,000  to  125,000  tons 
aimually.2  Of  the  approximate  140,000 
tons  of  treatment  capacity  EPA 
estimated  was  available,  120,000  tons 
are  provided  by  Reynolds.' 

For  the  purposes  of  comparing 
required  treatment  capacity  to  available 
capacity,  EPA  combined  all  the  data 
available  and  presented  in  the  updated 
Capacity  Background  Document  *  to 
estimate  that  approximately  90,000  tons 
per  year  of  K088  is  expected  to  require 
treatment.  As  noted  above  and  in  the 
Background  Document,  Reynolds 
provides  sufficient  treatment  volume  to 
accommodate  this  volume  of  waste.  * 

n.  Subsequent  Events 

Because  there  is  adequate  volume  of 
treatment  capacity,  the  issue  becomes 
one  of  the  environmental  adequacy, 
specifically  whether  treatment  satisfies 
the  requirements  of  section  3004(m) 
which  says  that  treatment  is  to  be 
sufficient  to  minimize  threats  to  human 


^Background  Document  for  Capacity  Analysis  for 
Land  Disposal  Restrictions,  Phase  III  (February 
1996,  Volume  1,  pages  4-5  to  4-8).  Because  SPL  are 
not  generated  continuously,  and  because  the  rate  of 
generation  fluctuates  according  to  the  amount  of 
aluminum  produced,  it  is  not  possible  to  estimate 
this  figure  with  more  accuracy. 

'Id.,  pages  4-9  to  4-10. 

^Background  Document  (pages  6 — 12)  for 
Capacity  Analysis  Update  for  Land  Disposal 
Restrictions — Phase  III:  Spent  Aluminum  Potliner 
(Final  Rule),  December  1996  (part  of  the  docket  flies 
for  Emergency  Extension  of  the  K088  Capacity 
Variance:  Final  Rule:  62  FR  1992,  January  14,  1997). 
The  capacity  analysis  in  this  document  reflects 
generation  data  and  other  information  submitted 
after  the  publication  date  (April  8.  1996)  for  the 
LDR  Phase  m  Final  Rule. 

>Id.,  pages  12-16. 


health  and  the  environment  posed  by 
land  disposal  of  the  waste,  and  section 
3004  (h)(2)  which  says  that  to  be 
adequate  treatment  and  disposal 
capacity  must  be  protective  of  human 
health  and  the  environment. 

Events  occurring  after  promulgation 
of  the  K088  treatment  standards  have 
raised  questions  about  each  of  these 
issues.  Reynolds  appears  able  to  treat 
sj>ent  potliners  to  meet  tae  promulgated 
treatment  standards.*  However,  as  set 
out  in  the  January  14  notice,  the 
leachate  being  generated  from  actual 
disposal  of  the  treatment  residues  is 
more  hazardous  than  initially 
emticipated.  In  hindsight,  it  is  now 
apparent  that  spent  potliners  are 
themselves  highly  alkaline,  and  contain 
cyanide,  arsenic,  and  fluoride — 
constituents  which  are  most  soluble 
under  alkaline  pH.  Reynolds  in  fact 
disposed  of  most  of  the  treatment 
residues  from  its  pnx:ess  in  a  dedicated 
monofill  (a  landfill  receiving  only  these 
treatment  residues)  where  pH  is  alkaline 
(the  pH  of  the  treatment  residue  is 
essentially  unbuffered  by  anything  in 
the  landfill),  and  the  concentrations  of 
these  constituents  were  high.  As 
measured  in  September  1996,  total 
cyanide  concentrations  in  the  leachate 
were  46.5  mg/L  (the  treatment  standards 
for  K088  wastewaters  specif)'  a 
concentration  of  1.2  mg/L);  arsenic 
concentrations  are  at  6.55  mg/L 
(treatment  standard  1.2  mg/L);  and 
fluoride  concentrations  are  at  2228  mg/ 
L  (treatment  standard  35  mg/L).  (Gum 
Springs  Leachate  Analytical  Results, 
Reynolds  Metals  Co..  Sept.  26,  1996).'' 
Other  residues  were  used  as  fill  material 
in  unlined  pits  at  a  Hurricane  Creek, 
Arkansas  mining  site,  and  as  a  test  all- 
weather  road  surface  at  the  mining  site 
(62  FR  1992.  January  14.  1997).  The 
levels  of  hazardous  constituents  and 
fluoride  in  the  leachate  and  runoff  from 
this  site  were  less  than  those  fiT)m  the 
landfill,  imdoubtedly  because  the 
prevailing  pH  is  acidic  rather  than  basic, 
but  still  were  high  enough  to  warrant 
regulatory  concern. 

As  set  out  in  the  January  14  notice, 
EPA  had  failed  to  take  into  account  the 
effect  of  alkaline  disposal  conditions  on 
potliners  and  potliner  treatment 


''Commenters  have  questioned  this,  and  EPA 
responds  to  those  comments  below. 

''  EPA  was  not  aware  of  these  data  until  the  Fall 
of  1996,  and.  in  particular  was  not  aware  of  these 
data  during  the  rulemaking  proceeding  leading  to 
establishing  the  K088  treatment  standard.  EPA 
notes  further  that  the  leachate  from  the  landfill  is 
being  intercepted  and  collected  by  Reynolds,  and  so 
is  not  contaminating  the  environment  at  the 
treatment  site.  However.  EPA  also  notes  that  there 
is  no  interception  of  leachate  at  the  Hurricane  Creek 
Mine  Site  and  that  Reynolds  has  agreed  to  cease 
disposal  at  the  mine  site  efiective  June  1,  1997. 


residues  when  promulgating  either  the 
treatment  standard  for  K088  wastes  or 
the  deUsting  for  the  treatment  residues 
from  Reynolds'  process.  EPA's 
immediate  response,  set  out  in  the 
January  notice,  was  to  extend  the 
national  capacity  variance  for  six 
months  for  two  reasons:  (1)  because  of 
the  delisting,  the  disposal  capacity 
provided  by  Reynolds  was  not 
protective  since  the  wastes  could  be 
disposed  essentially  anywhere  under 
federal  law,  and  (2)  because  there  was 
a  possibiUty  that  the  treatment  process 
might  actually  be  increasing  the  hazards 
posed  by  land  disposal  of  the  waste  by 
increasing  hazardous  constituent  and 
fluoride  mobihty.  See  62  FR  1994. 
Because  EPA  had  some  expectation  that 
short-term  treatment  process  changes 
could  resolve  some  of  these  problems, 
EPA  extended  the  national  capacity 
variance  until  July  8,  1997  (62  FR  1992). 

Following  this  extension.  Reynolds 
initiated  various  full  scale  tests  in  an 
attempt  to  find  a  process  change  that 
would  result  in  improved  destruction  of 
cyanide,  and  greater  immobilization  of 
arsenic  and  fluoride.  On  April  9, 1997, 
Reynolds  presented  to  EPA 
representatives  a  confidential  summary 
of  the  research  and  development  testing 
performed  pursuant  to  improving  the 
Gum  Springs'  treatment  residue.  (See 
April  4,  1997  letter  to  WiUiam  Gallager, 
EPA  Region  6  from  Patrick  Grover, 
Reynolds  Metals  Company.)  These 
results  indicate  that  EPA's  prior 
judgement  that  the  process  could  be 
modified  relatively  quickly  by 
substitution  of  different  sand  and  other 
means  of  pH  control  (62  FR  1995).  has 
proven  to  be  overly  optimistic.  Reynolds 
is  continuing  to  consider  options  that 
they  believe  may  both  increase  the 
thoroughness  of  combustion  of  the 
cyanide,  and  reduce  leachabilty  of  any 
remaining  cyanide  in  the  residue,  as 
well  as  fiirther  reducing  the  mobihty  of 
the  fluoride  and  arsenic.  Also,  Reynolds 
is  continuing  to  try  to  isolate  and 
remove  additional  sources  of  arsenic  in 
the  process,  and  is  considering  ways  to 
lower  the  pH  of  the  residue,  which  may 
further  reduce  leachabilty  of  the 
constituents  of  concern.  After  further 
discussions  with  Reynolds  and  re- 
analysis  of  data  from  the  existing 
Reynolds'  process.*  EPA  too  is 
reconsidering  the  potential  causes  of  the 
unexpectedly  high  levels  of  hazardous 
constituents.  As  discussed  below, 
however,  recent  developments  have 
satisfied  the  Agency's  immediate 
concern  that  safe  capacity  be  provided. 


*  See  Discussions  on  TCLP  Results  and  Monofill 
Leachate  Quality.  Reynolds,  May  29,  1997. 


37696         Federal  Register  /  Vol.  62.  No.  134  /  Monday.  July  14.  1997  /  Rules  and  Regulations 


III.  EPA's  Decision  With  Respect  to 
Extending  the  National  Capacity 
Variance 

The  situation  EPA  is  evaluating  is 
thus  one  where  a  waste  is  being  treated 
to  meet  the  promulgated  treatment 
standard,  but  actual  performance  of  the 
treatment  technology  is  less  than 
predicted  for  some  of  the  waste's 
constituents,  and  current  disposal 
conditions  appear  to  EPA  to  be 
unprotective  of  human  health  and  the 
environment  because  of  the  existing 
dehsting,  which  allows  unregulated 
disposal  of  a  waste  which  generates  a 
hazardous  leachate.  EPA  addresses  first 
issues  related  to  extent  of  treatment,  and 
then  the  resolution  of  issues  relating  to 
disposal  conditions. 

A.  The  Reynolds  Process  Provides 
Substantial  Treatment 

RCRA  section  3004  (m)  requires  that 
treatment  "substantially  diminish  the 
toxicity  of  the  waste  or  substemtially 
reduce  the  likelihood  of  migration  of 
hazardous  constituents  from  the  waste 
so  that  short-term  and  long-term  threats 
to  human  health  and  the  environment 
are  minimized."  EPA  beheves  that 
treatment  is  normally  adequate  to  meet 
these  requirements  where  treatment 
results  in  substantial  reduction  of  toxics 
and/or  substantial  reduction  of  their 
mobility.  See  62  FR  1994.  January  14, 
1997  and  sources  there  cited. 

The  Agency's  review  of  the  Reynolds' 
process  shows  that  polycyclic  aromatic 
hydrocarbons  are  destroyed  virtually 
completely',  and  cyanide  is  destroyed 
to  a  significant,  but  lesser  degree. '° 
These  are  the  most  significant 
hazardous  constituents  in  the  waste, 
based  on  concentration,  potential 
mobility  and  toxicity.  However,  the 
current  treatment  process  does  not 
neutralize  the  alkalinity  of  the  spent 
pothner  or  of  the  resulting  residual, 
provides  hmited  treatment  of  fluoride, 
and  results  in  an  increase  in  the 
concentration  of  leachable  arsenic  in  the 
residual.  ' '  Despite  these  mixed  results, 
EPA  still  concludes  that  on  the  whole, 
the  process  does  provide  substantial 
treatment.  The  Reynolds'  process 
destroys  PAH  constituents  virtually 
100%  through  combustion.  Further, 
cyanide  is  destroyed  to  a  significant 
extent  by  this  same  combustion  process. 
Total  levels  of  cyanide  appear  to  be 
reduced  by  the  Reynolds'  process  by  an 
average  of  over  90%  from  the  untreated 


levels.  High  concentrations  of  cyanide 
was  a  major  reason  that  K088  was  listed 
as  a  hazardous  waste  (53  FR  35412, 
September  13, 1988),  and  destruction  of 
cyanide  is  therefore  a  key  consideration 
in  whether  a  K088  process  is  providing 
substantial  treatment.  The  leachability 
of  fluoride,  on  the  other  hand,  is  not 
being  significantly  altered  the  Reynolds' 
process.  The  addition  of  lime  and  sand 
in  the  Reynolds'  process  is  meant  in 
part  to  help  reduce  the  leachability  of 
the  very  high  amounts  of  fluoride  found 
in  untreated  K088.  It  appears  the 
Reynolds'  process  does  provide  some 
reduction  (perhaps  25%)  in  the  initial 
leachability  of  fluoride.  However,  while 
treatment  of  fluoride  is  an  important 
indicator  in  a  K088  treatment  process. 
fluoride  is  not  a  highly  toxic  constituent 
(it  is  not  included  in  Part  261.  Appendix 
VIII).  The  Agency  views  the  PAH  and 
cyanide  reductions  as  more  important. 
Likewise,  the  Reynolds'  process  appears 
to  actually  increase  the  amounts  of 
leachable  arsenic  as  compared  to 
untreated  K088.  This  is  not  an 
encouraging  result,  but  the  explanation 
is  apparently  that  given  the  destruction 
of  organic  components  of  the  K088. 
perhaps  combined  with  arsenic  levels  in 
sand  that  is  used  as  a  fluxing  agent  in 
the  process,  some  elevation  of  arsenic 
continues  to  occur. 

Commenters  have  argued,  however, 
that  Reynolds'  process  isn't  providing 
substantial  treatment  because  levels  of 
hazardous  constituents  and  fluoride  in 
actual  leachate  exceed  the  K088 
standards  for  wastewaters.  '^  EPA  notes 
first  that  this  information  does  not  alter 
the  fact  that  the  process  significantly 
reduces  total  concentrations  of 
hazardous  constituents.  Second,  EPA 
would  not  normally  consider  data 
reflecting  actual  disposal  as  invalidating 
a  treatment  process  unless  the  results 
are  directly  at  odds  with  the  basic 
premise  of  the  land  disposal  restrictions 
program:  that  treatment  reduces  the 
risks  posed  by  disposing  of  hazardous 
wastes  without  treatment.  EPA  believes 
that  the  destruction  of  organic 
constituents  and  cyanide  reduces 
threats  posed  by  land  disposal  of  the 
K088  wastes.  In  this  regard,  the  Agency 
notes  that  it  found  in  the  January  notice 
that  the  Reynolds'  process  might 


actually  pose  greater  risks  than  disposal 
of  untreated  wastes  in  subtitle  C 
facihties  (62  FR  1993).  This  finding  was 
based  in  part  on  the  fact  that  the 
delisting  allowed  Reynolds  to  dispose  of 
the  waste  in  units  controlled  less 
stringentlv  than  under  federal 
standards'  (62  FR  1992  and  1995). 
However,  EPA  also  thought  that  the 
monofiU  leachate  quality  might  be 
worse  than  that  generated  from  subtitle 
C  landfills  managing  untreated 
potliners.  EPA  now  withdraws  that 
finding.  It  is  the  Agency's  current 
assessment  that  Reynolds'  treatment 
(albeit  imperfect)  does  reduce  the 
overall  toxicity  associated  with  the 
waste.  As  a  result,  the  disposal  of  the 
treated  residue  in  a  tightly  controlled 
Subtitle  C  landfill  is  preferable  to  the 
disposal  of  untreated  wastes.  We  base 
this  finding  on  the  determination  that 
the  total  mass  of  the  available  cyanide 
and  PAHs  has  been  reduced. '  -'  EPA  also 
concludes  that  the  concentration 
observed  in  Reynolds'  monofill  leachate 
are  in  part  the  result  of  the  high  mass 
to  leachate  ratio  that  results  from  partial 
cover  of  the  unit,  resulting  in  a  lower 
voliune  but  less  dilute  leachate  than 
results  from  other  subtitle  C  landfills.'* 

The  only  alternative  to  Reynolds' 
treatment,  at  present,  is  no  treatment  at 
all."  The  whole  premise  of  the  law  is 
not  to  land  dispose  untreated  hazardous 
wastes,  and  to  require  expeditiously  that 
existing  treatment  processes  providing 
substantial  treatment  be  utilized.  See 
citations  at  61  FR  55724  (Oct.  28,  1996). 
EPA  finds  that  the  combustion  process 
followed  by  limited  stabilization 
appears  to  be  adequate  for  the  Agency 
to  conclude  that  Reynolds  provides 
substantial  treatment  which  reduces  the 
threats  posed  by  land  disposal  of 
untreated  spent  potliners.'* 


"  56  FR  33004-5.  July  18.  1991. 

">St>e  Reynolds'  Special  laboratory  Report 
(P33F-S0O20.A). 

' '  Data  set  F;  letter  from  Pal  Grover,  Reynolds 
Metals  Company  to  James  R.  Berlow,  EPA:  June  5, 
1997. 


'^Cotnmenlers  also  suggested  that  these  data 
show  lack  of  compliance  with  the  actual  treatment 
standard.  This  is  incorrect,  since  the  treatment 
standard  is  measured  not  on  actual  leachate 
analysis,  but  on  either  a  total  waste  concentration 
basis,  or  based  on  leachate  generated  using  the 
TCLP.  Although  it  is  now  apparent  that  the  TCLP 
is  not  a  good  model  for  disposal  conditions  to 
which  K088  would  be  subject,  the  treatment 
standard  still  requires  use  of  the  TCLP  and  any 
results  so  obtained  that  do  not  exceed  the  treatment 
standard  are  in  compliance. 


"See  Agency's  calculation  of  treatment 
effectiveness  from  Reynolds'  12/8/96  Special 
Laboratory  Report. 

'■•See  Discussion  on  TCLP  Results  and  Monofill 
Leachate  Quality,  Reynolds.  May  29.  1997. 

"The  Agency  anticipates  that  a  number  of 
producers  will  pursue  the  construction  of 
alternative  treatment  facilities.  In  fact,  the  Agency 
is  currently  evaluating  two  proposals  for  recycling 
facilities  that  would  employ  vitrification  processes 
that  produce  a  glass  product  and  recover  fluoride 
compounds.  One  of  these  recycling  facilities  would 
use  a  process  similar  that  currently  in  use  at  the 
Ormet  Corporation.  Hannibal.  Ohio.  The  Agency 
expects  to  provide  guidance  on  the  regulatory  status 
of  these  proposed  recycling  facilities  shortly. 

"Commenters  suggested  that  threats  might  not  be 
minimized  by  the  Reynolds'  process,  within  the 
meanmg  of  RCRA  section  3004  (m).  EPA  disagrees. 
As  explained  above,  the  treatment  process  provides 
treatment  which  reflects  the  best  commercially 
available  treatment.  The  D.C  Circuit  has  sustained 
the  use  of  technology-based  treatment  standards  as 
a  reasonable  means  of  implementing  the  minimize 
threat  requirement.  Hazardous  Waste  Treatment 
Council  V.  EPA.  886  F.2d  345  (D.C  Cir.  1989).  In 
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Commenters  also  questioned  whether 
Reynolds  is  even  achieving  current 
treatment  standards,  focusing  on 
cyanide  results  in  peirticular.  If  the 
commenters  were  correct  that  the  only 
available  treatment  process  consistently 
is  unable  to  meet  a  treatment  standard, 
then  EPA  would  likely  find  that 
insufficient  treatment  capacity  exists. 
However,  data  provided  by  Reynolds 
appears  to  show  compliance  with  the 
total  and  amenable  cyanide  LDR 
standards  (see  June  17,  1997  fax  from 
Pat  Grover  to  John  Austin.  U.S.  EPA). 
The  Agency  believes  this  data  does 
show  comphance  in  all  but  limited 
instances.  The  commenter's  argument  is 
premised  on  the  notion  that  addition  of 
fluxing  and  stabilizing  agents  to  the 
treatment  process  increases  waste 
volume  three- fold,  so  that  treatment 
analytical  results  should  be  multiplied 
by  three  to  reflect  the  amoimt  of 
dilution  occurring.  This  is  not  correct. 
Although  certain  types  of  dilution — 
generally,  dilution  that  does  not  reduce 
the  toxicity  or  mobility  of  hazardous 
constituents — is  an  impermissible 
means  of  achieving  a  treatment 
standard,  dilution  which  is  a  necessary 
part  of  a  treatment  process  is  normally 
permissible.  See  51  FR  at  40592  (Nov. 
7, 1986).  Thus,  addition  of  treatment 
reagents  which  produce  physical  and 
chemical  changes  in  the  waste  and 
which  are  a  normal  part  of  the  process 
of  treating  a  waste  are  typically 
permissible.  Id.  This  is  what  occurs  in 
the  Reynolds'  process,  where  fluxing 
agents  are  a  usual  part  of  the  process, 
and  function  to  aid  the  passage  of  the 
residue  through  the  kiln  and  the  fusion 
of  the  reagents.  Thus.  EPA  believes  that 
the  Reynolds'  process  does  consistently 
achieve  the  current  treatment  standards. 

B.  Reynolds  Will  Provide  Safe  Disposal 
Capacity 

The  above  discussion  of  the  Reynolds' 
process  focused  on  the  destruction  of 
organic  constituents  and  cyanide,  and 
the  limited  stabilization  of  fluoride, 
leading  to  the  conclusion  that  from  an 
engineering  perspective,  substantial 
treatment  is  occurring  which  reduces 
the  threats  posed  by  land  disposal  of  the 
hazardous  wastes.  However,  as 
explained  above,  EPA,  in  determining 
when  a  prohibition  on  land  disposal 
takes  effect,  must  consider  whether  the 
treatment  and  disposal  capacity  being 
offered  "protects  human  health  and  the 


any  event,  EPA  has  said  many  times,  and  the 
legislative  history  confirms,  that  the  "minimize 
threat"  statutory  language  is  susceptible  to  a 
number  of  interpretations,  and  was  not  intended  to 
mean  that  treatment  must  remove  every  conceivable 
threat  posed  by  disposal  of  a  hazardous  waste.  See 
61  FR  at  55724  and  sources  there  cited. 


environment."  RCRA  section  3004(h)(2). 
EPA's  assessment  has  been  that 
Reynolds'  disposal  of  the  delisted  waste 
in  non-subtitle  C  units  failed  to 
adequately  protect  hiunan  health  and 
the  environment,  and  that  the  delisting 
allows  imsafe  disposal  practices  to 
continue.  As  long  as  the  treated  residual 
retains  its  current  delisted  status  such 
practices  could  continue. 

However,  Reynolds  has  very  recently 
agreed  to  give  up  the  deUsting  and  to 
manage  the  waste — that  is,  the  residue 
from  its  treatment  process — subject  to 
full  subtitle  C  controls,  including 
disposal  in  a  landfill  satisfying 
minimum  technology  design  criteria 
(i.e.  double  liners  and  leachate 
collection  system).  Based  on  this  new 
development,  it  now  appears  that  the 
residues  will  in  fact  be  managed  safely 
(indeed,  must  be  managed  safely  under 
the  federal  standards),  so  that  protective 
disposal  capacity  exists. 

Today's  decision  is  premised  on  the 
understanding  that  EPA  will  issue  to 
Reynolds  Metals  Company  an 
administrative  order  specifying  Subtitle 
C  management  for  their  residues  and  the 
monitoring  of  Reynolds'  compliance 
with  applicable  LDR  treatment 
standards,  no  later  than  September  5. 
1997.  This  order  would  serve  as  an 
interim  bridge  imtil  the  administrative 
process  of  withdrawing  the  delisting 
(which  entails  amending  a  final  rule)  is 
completed.  The  order  will  require 
Reynolds  to  conduct  daily  sampUng  of 
key  constituents  for  at  least  the  first  30 
days  of  the  order  to  document  further 
tBat  LDR  treatment  standards  are  being 
met.  Reynolds  will  operate  under  a 
Federal  administrative  order  luitil  EPA 
action  formally  amends  the  Code  of 
Federal  Regulations  to  repeal  the  subject 
delisting,  and  then  they  will  operate  as 
an  interim  status  facility  pending 
application  for  and  receipt  of  a  permit. 
If  for  some  reason  an  administrative 
order  is  not  in  place  by  September  5. 
1997.  EPA  could  extend  the  deadline  up 
to  April  8, 1998. 

EPA  also  notes  that  the  finding  that 
the  Reynolds  process  provides 
substantial  treatment  of  the  spent 
potliner.  sufficient  to  justify  the 
technology's  use  to  satisfy  the 
requirements  of  the  Land  Disposal 
Restrictions  program,  is  not  at  odds  with 
the  finding  that  the  treatment  residue  is 
still  a  hazardous  waste.  There  is  no 
inherent  conflict  between  a  finding  that 
a  waste  has  been  treated  substantially 
enough  to  satisfy  LDR  requirements  and 
that  the  treatment  residue  nevertheless 
remains  a  hazardous  waste.  This  in  fact 
is  the  normal  case  (few  residues  from 
treating  listed  wastes  have  been  delisted 
even  after  being  treated  to  satisfy  LDR 


requirements),  and  is  directly 
contemplated  in  RCRA  section 
3004(m)(2),  which  states  that  after 
treatment  which  minimizes  threats  the 
treated  waste  may  be  disposed  in  a 
subtitle  C  facility  (i.e.  the  treatment 
residue  remains  a  hazardous  waste).  In 
this  particular  case,  EPA  has  found  that 
most  cyanides  in  the  initial  potliner  are 
destroyed  by  Reynolds'  thermal 
treatment  process,  and  that  polycyclic 
aromatic  hydrocarbons  are  essentially 
fully  destroyed.  Other  constituents' 
mobility  is  reduced.  Thus,  substantial 
treatment  has  reduced  (but  not 
eliminated)  the  hazardous  properties  of 
the  waste,  so  that  the  resulting  treatment 
residue  remains  hazardous. 

C.  Agency's  Conclusion  Is  That 
Protective  Capacity  is  Presently 
Available 

Based  on  all  of  the  above  discussion, 
the  Agency's  conclusion  is  that  there  is 
adequate  treatment  capacity  for  spent 
potliners  at  this  time,  because  the 
Reynolds  process  meets  LDR  treatment 
standards  and  because  ultimate  disposal 
of  the  treatment  residues  is  protective  of 
human  health  and  the  environment. 
(RCRA  section  3004(h)(2)).  The 
Reynolds'  process  provides  virtually  all 
available  treatment  capacity  (See  62  FR 
1995).  However,  given  that  generators 
need  some  time  to  make  arrangements 
with  Reynolds,  which  in  some  cases 
involves  cross-country  shipment,  the 
Agency  is  extending  the  national 
capacity  variance  by  three  months  until 
October  8,  1997.  EPA  is  selecting  that 
length  of  extension  because  it  is  the 
Agency's  judgment  (based  on  current 
facts,  and  the  pattern  of  previous 
discussions  on  the  issue)  that  this  is  a 
sufficient  amoimt  of  time  to  make 
necessary  logistical  arrangements. 

IV.  Disposal  of  Potliners  During 
National  Capacity  Variance  Period 

Section  3004  (h)  (4)  states  that  during 
periods  of  national  capacity  variances 
(and  case-by-case  extensions), 
hazardous  wastes  subject  to  those 
extensions  that  are  disposed  in  landfills 
(and  surface  impoundments)  may  only 
be  so  disposed  if  the  landfill  (or 
imp>oundment)  is  in  compliance  with 
the  minimum  technology  requirements 
of  section  3004  (o).  EPA  has  interpreted 
this  language  as  requiring  the  individual 
luiit  receiving  the  waste  to  be  in 
compliance  with  those  so-called 
minimum  technology  standards,  an 
interpretation  sustained  in  Mobil  Oil  v. 
EPA,  871  F.  2d  149  (D.C.  Cir.  1989).  In 
addition,  EPA  has  indicated  that  this 
requirement  only  applies  to  wastes  that 
are  still  hazardous  when  disposed 
(55  F  R  22659-22660.  June  1.  1990). 
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Accordingly,  this  means  that  during 
the  extended  period  of  the  national 
capacity  extension,  generators  other 
than  Reynolds  will  dispose  of  K088 
wastes  in  landfill  units  that  satisfy  the 
minimum  technology  requirements  of 
section  3004(o).  While  Reynolds' 
treatment  residue  is  not  subject  to  these 
requirements  at  this  time  because  it  has 
been  delisted,  a  process  will  soon  be 
initated  to  reclassify  it  as  a  hazardous 
waste.  Should  the  national  capacity 
extension  still  be  in  effect  when 
Reynolds  treatment  residue  is 
reclassified  as  hazardous,  such  residues 
would  also  be  required  to  be  disposed 
in  landfill  units  satisfying  minimum 
technology  requirements  (assuming  that 
landfill  disposal  is  utilized)  during  the 
extension  period. 

V.  Use  Constituting  Disposal  Issues 

Although  not  directly  related  to  the 
LDR  capacity  determination  being 
promulgated  today,  EPA  is  also  taking 
this  opportunity  to  address  concerns 
that  have  been  raised  regarding  the  use 
of  Reynold's  residue  in  a  manner 
constituting  disposal. 

In  a  separate  action,  EPA  is  intending 
to  propose  to  withdraw  the  existing 
delisting  for  the  residues  from  Reynold's 
treatment  process.  EPA  remains 
concerned,  however,  that  even  if  the 
residues  are  a  listed  hazardous  waste, 
Reynolds  may  be  able  under  current 
regulations  to  use  those  residues  in  uses 
constituting  disposal  if  they  can 
demonstrate  that  such  uses  are 
"legitimate"  product  uses  under  40  CFR 
266.20(b)  . 

EPA  is  concerned  about  possible 
environmental  impacts  such  uses  might 
have  because  of  the  concerns  EPA  has 
about  the  leachate  generated  from  the 
treated  potliner  and  data  from  road  test 
beds  Reynolds  constructed  using  the 
residues.  (See  62  FR  1993;  January  14. 
1997.) 

EPA  understands  that  Reynolds  has 
since  ceased  such  uses  under  the  terms 
of  a  compliance  order  from  the  State  of 
Arkansas. 

EPA  remains  concerned  about  this 
possibility  and  intends  to  monitor  the 
situation.  If  the  Agency  determines  at 
some  point  in  the  future  that  such  uses 
are  taking  place  or  are  being  pursued, 
and  if  we  determine  such  uses  may  pose 
health  or  envirorunental  concerns,  EPA 
may  consider  amendments  to  Section 
266.20(b)  to  further  restrict  such  uses. 
See,  e.g.,  62  FR  26061;  May  12, 1997.  At 
that  time,  EPA  may  decide  on  whether 
to  prohibit  uses  of  the  Reynolds  residue. 


VI.  Regulatory  Requirements 

A.  Regulatory  Impact  Analysis  Pursuant 
to  Executive  Order  12866 

Executive  Order  No.  12866  requires 
agencies  to  determine  whether  a 
regulatory  action  is  "significant."  The 
Order  defines  a  "significant"  regulatory 
action  as  one  that  "is  likely  to  result  in 
a  rule  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100  million 
or  more  or  adversely  affect,  in  a  material 
way,  the  economy,  a  sector  of  the 
economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  conununities;  (2)  create 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients;  or  (4)  raise  novel  legal  or 
policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order." 

The  Agency  considers  today's  final 
rule  to  be  nonsignificant  as  defined  by 
the  Executive  Order  and  therefore  not 
subject  to  the  requirement  that  a 
regulatory  impact  analysis  has  to  be 
prepared.  Today's  rule  delays  for  three 
months  the  imposition  of  treatment 
standards  for  spent  aluminum  potliners 
that  were  estimated  previously  by  EPA 
to  cost  between  $11.9  million  and  $47.3 
million  (61  FR  15566  and  15591,  April 
8,  1996).  Thus,  today's  rule  results  in 
net  savings  over  this  period  of  time  and 
prevents  any  potential  hardship  that 
would  otherwise  result  from  the  lack  of 
available  treatment  capacity  for  spent 
aluminum  potliners. 

B.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
information  collection  requirements 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
Since  there  are  no  new  information 
collection  requirements  being 
promulgated  today,  an  Information 
Collection  Request  has  not  been 
prepared. 

C.  Unfunded  Mandates  Reform  Act  and 
Regulatory  Flexibility  Act 

In  addition,  this  action  does  not 
impose  annual  costs  of  $100  million  or 
more,  will  not  significantly  or  uniquely 
affect  small  governments,  and  is  not  a 
significant  federal  intergovenunental 
mandate.  The  Agency  thus  has  no 
obligations  under  sections  202,  203,  204 
and  205  of  the  Unfunded  Mandates 
Reform  Act.  Moreover,  since  this  action 
is  not  subject  to  notice-and-comment 


requirements  under  the  Administrative 
Procedure  Act  or  any  other  statute,  it  is 
not  subject  to  sections  603  or  604  of  the 
Regulatory  Flexibility  Act. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

VII.  Immediate  Effective  Date 

EPA  has  determined  to  make  today's 
action  effective  immediately.  The 
Agency  believes  that  there  is  good  cause 
to  do  so,  within  the  meaning  of  5  U.S.C. 
553  (b)  (B).  The  current  capacity 
extension  ends  on  July  8,  and  EPA  does 
not  believe  it  is  physically  possible  for 
generators  to  begin  shipping  wastes  to 
Reynolds  on  that  date  (nor  is  the  Agency 
willing  to  speculate  as  to  existence  or 
non-existence  of  generator  storage 
capacity).  The  reason  the  Agency  is 
issuing  this  notice  so  close  to  the 
deadline  is  because  the  whole  situation 
involving  this  capacity  extension  is 
complicated  (involving  decisions 
relating  to  both  treatment  performance 
and  reclassification  of  the  existing 
delisting),  and,  accordingly,  the  Agency 
continued  considering  new  information 
until  just  before  it  was  issued.  During 
this  time,  the  Agency  carried  on 
technical  and  other  discussions  with  all 
interested  persons.  EPA  believes  that 
this  process  was  reasonable,  and  that 
putting  out  a  separate  proposal  during 
this  period  when  the  Agency's  analysis 
of  the  existing  information  was 
changing  based  on  changing  facts  would 
not  have  significantly  benefitted  either 
the  Agency  or  interested  persons,  and 
could  have  interfered  with  the  on-going 
dialogue  by  diverting  resources  from 
them.  EPA  has  endeavored  to  obtain  as 
much  public  comment  on  the  issues  as 
possible  and  to  avoid  issuing  a  decision 
until  carrying  on  as  extensive  a  dialogue 
as  possible  with  concerned  parties. 
Thus,  EPA  has  held  a  number  of 
meetings  with  both  Reynolds  and 
affected  primary  aluminum  generators 
(noted  in  the  record  for  this  action), 
solicited  and  accepted  written 
submissions  from  these  entities  (again 
part  of  the  administrative  record),  and 
made  each  sides'  submissions  available 
to  the  other  for  response  (which  have 
been  forthcoming  in  abundance).  The 
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Agency  has  also  had  contacts  (albeit 
more  limited)  with  representatives  of 
the  hazardous  waste  treatment  industry 
and  the  environmental  community.  This 
process  extended  imtil  June  30.  Actual 
notice  and  opportunity  for  comment  of 
course  satisfies  all  procedural 
requirements  of  the  Administrative 
Procedure  Act  (as  to  parties  receiving 
such  notice).  5  U.S.C.  553  (b). 

In  addition,  EPA  believes  that  the 
January  14  notice  served  as  a  type  of 
proposal  that  EPA  would  consider  and 
grant  a  further  extension  if  there  were 
not  significant  changes  in  the  disposal 
and  treatment  occurring  at  Reynolds' 
Arkansas  facihty,  and  at  least  some  of 
the  comments  the  Agency  has  received 
since  January  reflect  that  view. 

For  all  of  tnese  reasons,  EPA  finds 
that  this  rule  extending  the  current 


national  capacity  extension  until 
October  8,  1997  may  be  made  effective 
immediately. 

List  of  Sub)ects  in  40  CFR  Fart  268 

Environmental  protection.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  7, 1997. 
Carol  M.  Browner. 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  268— LAND  DISPOSAL 
RESTRICTIONS 

1.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  6905,  6912(a),  6921, 

and  6924 

2.  Section  268  39  is  amended  bv 
revising  paragraph  (c)  to  read  as  follows: 

§  268.39  Waste  specific  prohibmons— 
spent  aluminum  potliners;  reactive;  and 
carbamate  vrastes. 


(c)  On  October  8.  1997,  the  wastes 
specified  in  40  CFR  261  32  as  EPA 
Hazardous  Waste  number  K088  are 
prohibited  from  land  disposal.  In 
addition,  soil  and  debris  contaminated 
with  this  waste  are  prohibited  from  land 
disposal, 
***** 

(FR  Doc  97-18410  Filed  7-11-97;  8:45  am) 
BtLUNO  CODE  aS«0-60-P 


Monday 
July  14,  1997 


Part  V 

Department  of 
Agriculture 

Food  and  Consumer  Service 

Child  Nutrition  Programs:  Child  and  Adult 
Care  Food  Program— National  Average 
Payn^nt  Rates;  Day  Care  Home  Food 
Service  Payment  Rates  Etc.,  and  National 
School  Lunch,  Special  Milk,  and  School 
Breakfast  Programs;  Reimbursement 
Rates;  Notices 
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.00.  and  consumer  s«v,c,  u,rs:r„'ai°sr  a^'i.;  A^^Nsi^j,  T:t."t7:^zirz:i7fis:::' 

Child  and  Adult  Care  Food  Program:  (42  U.S.C.  §§  1753. 1759a  and  1766).  ^^  ^^^^^^  ^^  j^iy  ^  ^gge,  with 

National  Average  Payment  Rates,  Day  Section  4  of  the  Child  Nutrition  Act  of  adjustments  made  to  the  factors  on  July 

Care  Home  Food  Service  Payment  1966  (42  U.S.C.  §  1773)  and  Sections  i ,  1997.  and  each  July  1  thereafter.  Pub. 

Rates,  and  Administrative  226.4.  226.12  and  226.13  of  the  l.  104-193  further  provided  in  section 

Reimbursement  Rates  for  Sponsors  of  regulations  governing  the  CACFP  (7  CFR  i7(f){3)(A)(ii)(IV)  and  (iii){I)(bb)  (42  ^ 

Day  Care  Homes  for  the  Period  July  1,  Part  226).  noUce  is  hereby  given  of  the  ^  s.C.  §  1766(f)(3)(A)(ii)(IV)  and 

1997^une  30,  1 998  new  payment  rates  for  partiapatmg  (iii)(I)(bb))  of  the  NSLA  that  the  factors 

institutions.  These  rates  shall  be  in  ^jj  {^  tjgj.  j  ^nd  tier  II  homes  be 

agency:  Food  and  Consumer  Service.  ^f^^  during  the  period  July  1 ,  1997  rounded  down  to  the  nearest  whole 

USDA  through  June  30, 1998.  cent,  instead  of  rounding  the  factors  up 

ACnON:  Notice. As  provided  for  under  the  NSLA  and  or  down  to  the  nearest  quarter-cent 

summary:  This  notice  announces  the  theChild  Nutrition  Act  of  1966.  all  rates  increment  as  previously  required, 

annual  adjustments  to  the  national  in  the  CACFP  must  be  revised  annually  Subsequent  adjustments  must  be  based 

average  payment  rates  for  meals  served  on  July  1  to  reflect  changes  m  the  on  the  unrounded  rate  from  the 

m  child  care,  outside-school-hours  care  Consumer  Price  Index  for  the  most  preceding  school  year.  In  addition, 

and  adult  day  care  centers;  the  food  recent  12-month  penod^  accordance  annual  adjustments,  which  were 

„  „..,JL„f  ~toc  fr,r  moaU  e«n/fiH  With  this  mandate,  the  Department  last  previously  based  on  changes  in  the 

''"d      Some?  Zd  tir  pubUshed  the  adjusted  national  average  Consumer  Price  Index  for  food  away 

admlniSr^Ttive  reimbursement  rates  for  Payment  rates  for  centers^e  food  from  home,  must  now  be  made  based  on 

sponsors  of  day  care  homes  to  reflect  ^^'^^  payment  rates  forday  care  the  Consumer  Price  hidex  for  food  at 

r                .u  V-         D^^«  It,/^«.v  homes  and  the  administrative  home. 

changes  m  the  Consumer  PnccMwt  „j„i„^„,„,  „,^  („  sponsors  of  day  Pleas,  note  that,  reimbursement  rates 

Further  adiustinents  are  made  to  these  ^  ^„„eson  )uly  11. 1996  at  61  FR  fo,  tier  D  family  day  car,  homes  are  set 

"rl,"  rg  mt. U  L'^ht  StaTo?Alaska  36545  (for  the  period  July  1. 1996-Iu.ie  forth  in  secdon  171f)(3KA)(iU)m(.a)  of 

-iSce^rr^STr""''         sTu'i  ..WofthePersonal  f^^^^^^Cl^^^ 

s'r.TLTSi:3";rTL^'  ss^S5r.^ri»«  ^fifp^^~ 

(CACFP)  193,  enacted  August  22.  1996.  amends  adjusted  and  rounded  down  to  the 

PCFPmvP  DAT?- lulv  1   1997  §lla(3)(B)ofthe  National  School  Lunch  nearest  whole  cent  as  required  under 

EFFECTIVE  DATE.  July  1.  199/  3      f42  n  S  C  §  1759a(a)(3)(Bl  and  the  law.  an  additional  six  cents  was 

'.°"J'T;T;''T'Tr?T  P^U  changes  the  method  for  computing  the  added  to  the  breakfast  rate  as  required 

Robert  M.  Eadie.  Branch  Onef.  Pohcy                 8^  adjustments  to  the  national  by  section  4(b)(3)  of  the  Child  Nutrition 

and  Program  Development  Branch                               i            ^^^^^  ^^^  ^^^1^  ^^  Act  of  1966.  as  amended  (42  U.S.C. 

Child  Nutntion  Division^  Food  and  ,       J^^^  ^^ed  to  non-needy  1773(b)(3)).  The  Child  Nutrition  Act 

Consumer  Service  USDA.  Alexandria.  ^FH^^  .^         ^  ^^^^^^  gjj^^.^^  ^^^^^,  ^3t  all  reimbursement  rates  for 

Virginia  22302,  (703)  305-2620                           ^   ^^^^  ^^  ^^^^j  adjustinents  to  breakfasts  served  under  the  School 

SUPPLEMENTARY  INFORMATION:  This  (he  payment  rates  for  paid  meals  and  Breakfast  Program  and  the  CACFP  be 

program  is  listed  in  the  Catalog  of                    .^  supplements,  will  be  rounded  adjusted  upward  by  six  cents.  As 

Federal  Domestic  Assistance  under  No.  ^^^  ^^  ^^  j^^^g^  ^j^^j^  ^^gj^^  ^j^g  background,  this  addition  was  first 

10.558  and  is  subject  to  the  provisions  ^^^^  adjustinents  to  the  payments  for  made  in  1986,  under  Pub.  L.  99-500.  the 

of  Executive  Order  12372.  which  j^  ^^  reduced  price  meals  and  to  the  School  Lunch  and  Child  Nutiition 

requires  intergovernmental  consultation              gj,ts  for  bee  and  reduced  price  Amendments  of  1986.  which  added 

with  State  and  local  officials.  (See  7  CFR  supplements  were  unchanged  by  Pub.L.  three  cents  to  adjusted  breakfast  rates  to 

Part  3015.  Subpart  V,  and  final  rule  i04-193  and  continue  to  be  roimded  up  assist  States  in  improving  the 

related  notice  published  at  48  FR  29114.  ^^  ^^^^  ^^  ^^  nearest  one-fourth  cent.  nutiitional  quality  of  the  breakfasts  and 

June  24.  1983.)                                                  c,^;„„  mufoifii  nf  p,ih  T    in4_iq?  ^is  adjustinent  was  raised  from  three 

This  notice  imposes  no  new  reporting         ^^^^^^J^ J^^.^]^  °f  f^mmlAt^f  the  cents  to  six  cents  in  1989  under  Pub.  L. 

or  recordkeeping  provisions  that  are  ^^o  amended  section  17(0  3)(A  of  Ae  ^^^^.^^^  ^^  ^^ 

subject  to  Office  of  Management  and  NSLA  to  ^^^^^hsh  two    tiers    of  daj^  Reauthorization  Act  of  1989.  for  the 

Budget  review  in  accordance  with  the  ^  homes  and  reimbursement  rates. 

Paperwork  Reduction  Act  of  1995  (44  Pursuant  to  these  amendments  tier  I  ^^    ^      ^^^  ^^^^^  ^^^  ^^      ^^^  j^j 

U.S.C.  3501-3518).                                          ^°^^^  ^  ^°^ «?«» ^  ^°l^^l^u  h  1997-June  30.  1998  are: 

This  action  is  not  a  rule  as  defined  by      income  areas  or  those  m  which  the 

the  Regulatory  Flexibility  Act  (5  U.S.C.       provider's  household  income  is  at  or  ^jj  g^^^^  ^         ^  ^j^^j^^  ^^^ 

601-612)  and'thus  is  exempt  from  the        below  185  percent  of  the  Federal  Hawaii 

provisions  of  that  Act.  This  notice  has         income  poverty  guidelmes.  Tier  II  ,„_p„  m».i  R»t„,  in 

been  determined  to  be  exempt  under           homes  are  those  which  do  not  meet  tiie  ^^^J.^ erv^/^)^  ^^^^  '^'^^  '" 

Executive  Order  12866.                               location  or  provider  mcome  cntena  for  ^^"' ''"'''"'"'  ^^'^''^ 

a  tier  I  home.  However,  tier  II  homes  ureaiaasis.  ^^ 

Definitions                                                    may  receive  the  tier  I  rates  for  meals               p^  ".!!.!""!!!!!!!!!!!!!!!!!!!.  l!o450 

The  terms  used  in  this  notice  shall           served  to  identified  income-eligible  Reduced  7...!.!.!..! 7450 

have  the  meanings  ascribed  to  them  in        children  (i.e.  children  from  households  Lunches  and  Suppers: ' 

the  regulations  governing  the  CACFP  (7      with  incomes  at  or  below  185  percent  of  paid  .18 

CFR  Part  226).  the  Federal  income  poverty  guideUnes). 
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All  States  Except  Alaska  and 
Hawaii — Continued 

Free  „.... 1.8900 

Reduced  1.4900 

Supplements: 

Paid  .04 

Free  .5175 

Reduced  .2600 

'  These  rates  do  not  include  the  value  of 
commodities  (or  cash-in-lieu  of  commod- 
ities) which  institutions  receive  as  addi- 
tional assistance  for  each  lunch  or  supper 
served  to  participants  under  the  program. 
Notices  announcing  the  value  of  commod- 
ities and  cash-in-lieu  of  commodities  cire 
published  separately  in  the  Federal  Register. 

Tier  I  Tier  n 

Meals  Served  in  DAY  CARE  HOMES— Per 
Meal  Rates  in  Dollars  or  Fractions  there- 
of. 

Breakfasts  .88  .33 

Lunches  and  Sup- 
pers    1.62  .98 

Supplements .48  .13 

Administrative  Reimbursement  Rates  for 
Sponsoring  Organizations  of  Day  Care 
Homes — Per  flome/Per  Month  Rates  in 
Dollars: 

Initial  50  day  care  homes  75 

Next  150  day  care  homes  57 

Next  800  day  care  homes  45 

Additional  day  care  homes  39 

Pursuant  to  Section  12(f)  of  the  NSLA 
(42  U.S.C.  1760(f)),  the  Department 
adjusts  the  payment  rates  for 
participating  institutions  in  the  States  of 
Alaska  and  Hawaii.  The  new  payment 
rates  for  Alaska  are  as  follows: 

Alaska 

Meals  Served  in  Centers — Per  Meal  Rates  in 

Dollars  or  Fractions  thereof. 
Breakfasts: 

Paid  .29 

Free  1.6575 

Reduced  1.3575 

Lunches  and  Suppers:  ^ 

Paid  .29 

Free  3.06 

Reduced  2.66 

Supplements: 

Paid  .07 

Free  .8400 

Reduced  .4200 

'  These  rates  do  not  include  the  value  of 
commodities  (or  cash-in-lieu  of  commod- 
ities) which  institutions  receive  as  addi- 
tional assistance  for  each  lunch  or  supper 
served  to  participants  under  the  program. 
Notices  armouiicing  the  value  of  commod- 
ities and  cash-in-lieu  of  commodities  are 
published  separately  in  the  Federal  Register. 


Tier  I 


Tierll 


Tier  I 


Tier  U 


Meals  Served  in  Day  Care  Homes — Per 
Meal  Rates  in  Dollars  or  Fractions  there- 
of 

Breakfasts 1,40  .51 


Lunches  and  Sup- 
pers    2.63  1.58 

Supplements .78  .21 

Administrative  Reimbursement  Rates  for 
Sponsoring  Organizations  of  Day  Care 
Homes — Per  Home/Per  Month  Rates  in 
Dollars: 

Initial  50  day  care  homes 121 

Next  150  day  care  homes  92 

Next  800  day  care  homes  72 

Additional  day  care  homes  64 

The  new  payment  rates  for  Hawaii  are 
as  follows: 

Hawaii 

Meals  Served  in  Centers — Per  Meal  Rates  in 
Dollars  or  Fractions  thereof. 

Breakfasts: 

Paid  .22 

Free  1.2125 

Reduced  .9125 

Lunches  and  Suppers: ' 

Paid  .21 

Free  2.21 

Reduced  1.81 

Supplements: 

Paid  .05 

Free  .6075 

Reduced  .3025 

'These  rates  do  not  include  the  value  of 
commodities  (or  cash-in-lieu  of  commod- 
ities) which  institutions  receive  as  addi- 
tional assistance  for  each  lunch  or  supper 
ser\'ed  to  participants  under  the  program 
Notices  announcing  the  value  cf  commod- 
ities and  cash-in-lieu  of  commodities  are 
published  separately  in  the  Federal  Register. 

Meals  Served  in  DAY  CARE  HOMES— Per 
Meal  Rates  in  Dollars  or  Fractions  there- 
of 

Breakfasts  1.02  .38 

Lunches  and  Sup- 
pers    1.90  1.14 

Supplements .56  .15 

Administrative  Reimbursement  Rates  for 
Sponsoring  Organizations  of  Day  Care 
Homes — Per  Home/Per  Month  Rates  in 
Dollars: 

Initial  50  day  care  homes  88 

Next  150  day  care  homes  67 

Next  800  day  care  homes  52 

Additional  day  care  homes  ...,. 46 

The  changes  in  the  national  average 
payment  rates  for  centers  reflect  a  2.83 
percent  increase  during  the  12-month 
period  May  1996  to  May  1997  (from 
152.0  in  May  1996  to  156.3  in  May 
1997)  in  the  food  away  from  home  series 
of  the  Consumer  Price  Index  for  All 
Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

The  changes  in  the  food  service 
payment  rates  for  day  care  homes  reflect 
a  3.21  percent  increase  during  the  12- 
month  period  May  1996  to  May  1997 


(from  152.6  in  May  1996  to  157.5  in 
May  1997)  in  the  food  at  home  series  of 
the  Consumer  Price  Index  for  All  Urban 
Consumers. 

The  changes  in  the  administrative 
reimbursement  rates  for  sponsoring 
organizations  of  day  care  homes  reflect 
a  2.23  percent  increase  during  the  12- 
month  period  May  1996  to  May  1997 
(&t)m  156.6  in  May  1996  to  160.1  in 
May  1997)  in  the  series  for  all  items  of 
the  Consumer  Price  Index  for  All  Urban 
Consumers,  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor. 

The  total  amount  of  payments 
available  to  each  State  agency  for 
distribution  to  institutions  participating 
in  the  program  is  based  on  the  rates 
contained  in  this  notice. 

Authority:  Sections  4(b)(2),  11a,  17(c)  and 
17(f)(3)(B)  of  the  National  School  Lunch  Act. 
as  amended  (42  U.S.C.  1753(b)(2),  1759a. 
1766(f)(3)(B))  and  section  4(b)(1)(B)  of  the 
Child  Nutrition  Act  of  1966,  as  amended  (42 
U.S.C.  1773(b)(1)(B)). 

Dated:  July  9,  1997. 
William  Ludwig. 
Administrator. 
[FR  Doc  97-18521  Filed  7-11-97;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

National  School  Lunch,  Special  Milk, 
and  School  Breakfast  Programs; 
National  Average  Payments/Maximum 
Reimbursement  Rates 

AGENCY:  Food  and  Consumer  Service. 

USDA. 

ACTION:  Notice. 

SUMMARY:  This  Notice  announces  the 
annual  adjustments  to:  (1)  the  "national 
average  payments,"  the  amount  of 
money  the  Federal  Government 
provides  States  for  lunches,  meal 
supplements  and  breakfasts  served  to 
children  participating  in  the  National 
School  Lunch  and  School  Breakfast 
Programs;  (2)  the  "maximum 
reimbursement  rates,"  the  maximum  per 
lunch  rate  fiiDm  Federal  funds  that  a 
State  can  provide  a  school  food 
authority  for  lunches  served  to  children 
participating  in  the  National  School 
Lunch  Program;  and  (3)  the  rate  of 
reimbursement  for  a  half-pint  of  milk 
served  to  nonneedy  children  in  a  school 
or  institution  which  participates  in  the 
Special  Milk  Program  for  Children.  The 
pavments  and  rates  are  prescribed  on  an 
annual  basis  each  July.  The  armual 
payments  and  rates  adjustments  for  the 
National  School  Lunch  and  School 
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Breakfast  Programs  reflect  changes  in 
the  Food  Away  From  Home  series  of  the 
Consumer  Price  Index  for  All  Urban 
Consumers.  Pursuant  to  Pub.  L.  104- 
193.  this  Notice  also  implements  a 
change  in  the  methodology  for 
computing  the  annual  adjustments  to 
the  "national  average  payments"  for 
meals  and  supplements  served  to 
normeedy  children.  The  annual  rate 
adjustment  for  the  Special  Milk  Program 
reflects  changes  in  the  Producer  Price 
Index  for  Fluid  Milk  Products.  These 
payments  and  rates  are  in  effect  from 
July  1.  1997  through  June  30. 1998. 
EFFECTIVE  DATE:  July  1.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  M.  Eadie,  Chief.  PoHcy  and 
Program  Development  Branch.  Child 
Nutrition  Division,  FCS.  USDA. 
Alexandria,  Virginia  22302,  (703)  305- 
2620 

SUPPLEMENTARY  INFORMATION:  This 
action  is  not  a  rule  as  defined  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
§§  601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 

In  accordance  writh  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
§§  3501-3518),  no  new  recordkeeping  or 
reporting  requirements  have  been 
included  that  are  subject  to  review  by 
the  Office  of  Management  and  Budget. 

This  action  has  been  determined  to  be 
exempt  under  Executive  Order  12866. 

These  programs  are  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.553,  No.  10.555  and  No. 
10.556,  respectively,  and  are  subject  to 
the  provisions  of  Executive  Order 
12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  Part 
3015,  Subpart  V.  and  the  final  rule 
related  notice  published  at  48  FR  29114, 
June  24.  1983.) 

Background 

Special  Milk  Program  for  Children — 
Pursuant  to  section  3  of  the  Child 
Nutrition  Act  of  1966.  as  amended  (42 
U.S.C.  1772),  the  Department  announces 
the  rate  of  reimbursement  for  a  half-pint 
of  milk  served  to  normeedy  children  in 
a  school  or  institution  which 
participates  in  the  Special  Milk  Program 
for  Children.  This  rate  is  adjusted 
annually  to  reflect  changes,  in  the 
Producer  Price  Index  for  Fluid  Milk 
Products  (Code  0231),  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor. 

For  the  period  luly  1,  1997  to  June  30. 
1998,  the  rate  of  reimbursement  for  a 
half-pint  of  milk  served  to  a  nonneedy 
child  in  a  school  or  institution  which 
participates  in  the  Special  Milk  Program 
is  12.50  cents.  This  reflects  an  increase 


of  1.19  percent  in  the  Producer  Price 
Index  for  Fluid  Milk  Products  (Code 
0231)  from  May  1996  to  May  1997  (from 
a  level  of  133.8  in  May  1996  to  135.4  in 
May  1997). 

As  a  reminder,  schools  or  institutions 
with  pricing  programs  which  elect  to 
serve  milk  free  to  eligible  children 
continue  to  receive  the  average  cost  of 
a  half-pint  of  milk  (the  total  cost  of  all 
milk  purchased  during  the  claim  period 
divided  by  the  total  number  of 
purchased  half-pints)  for  each  half-pint 
served  to  an  eligible  child. 

National  School  Lunch  and  School 
Breakfast  Programs — Pursuant  to 
Sections  11  and  17A  of  the  National 
School  Lunch  Act.  (42  U.S.C.  1759a  and 
1766a).  and  Section  4  of  the  Child 
NutriUon  Act  of  1966,  (42  U.S.C.  1773). 
the  Department  annually  aimounces  the 
adjustments  to  the  National  Average 
Payment  Factors  and  to  the  maximum 
Federal  reimbursement  rates  for  meals 
and  supplements  served  to  children 
participating  in  the  National  School 
Lunch  Program.  Adjustments  are 
prescribed  each  July  1,  based  on 
changes  in  the  Food  Away  From  Home 
series  of  the  Consumer  Price  Index  for 
All  Urban  Consumers,  published  by  the 
Bureau  of  Labor  Statistics  of  the 
Department  of  Labor.  The  changes  in  the 
national  average  payment  rates  for 
schools  and  residential  child  care 
institutions  for  the  period  July  1, 1997 
through  June  30. 1998  reflect  a  2.83 
percent  increase  in  the  Price  Index 
during  the  12-month  period  May  1996 
to  May  1997  (from  a  level  of  152.00  in 
May  1996  to  156.3  in  May  1997). 

Section  704(b)  of  the  Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996.  Pub.  L.  104- 
193,  enacted  August  22.  1996.  amends 
§  11(a)(3)(B)  of  the  National  School 
Lunch  Act  (42  U.S.C.  1759a(a)(3)(B)) 
and  changes  the  method  for  computing 
the  annual  adjustments  to  the  national 
average  payment  rates  for  meals  and 
supplements  served  to  normeedy 
children.  Effective  July  1. 1997,  the 
aimual  adjustments  to  the  payment  rates 
for  paid  meals  under  Section  4  of  the 
National  School  Lunch  Act  (42  U.S.C. 
1753),  and  paid  supplements  imder 
Section  17(c)  of  the  National  School 
Lunch  Act  (42  U.S.C.  1766(c)). 
authorized  imder  Section  11(a)(3)(B)  of 
the  National  School  Lunch  Act,  will  be 
rounded  down  to  the  nearest  whole 
cent.  The  annual  adjustments  to  the 
Section  4  payments  for  free  and  reduced 
price  meals  and  to  the  Section  17(c) 
payments  for  free  and  reduced  price 
supplements,  were  unchanged  by  Pub. 
L.  104-193  and  are  roimded  up  or  down 
to  the  nearest  one-foiarth  cent. 


Lunch  Payment  Levels — Section  4  of 
the  National  School  Lunch  Act  (42 
U.S.C.  1753)  provides  general  cash  for 
food  assistance  payments  to  States  to 
assist  schools  in  purchasing  food.  The 
National  School  Lunch  Act  provides 
two  different  Section  4  payment  levels 
for  lunches  served  under  the  National 
School  Lunch  Program.  The  lower 
payment  level  applies  to  lunches  served 
by  school  food  authorities  in  which  less 
than  60  percent  of  the  lunches  served  in 
the  school  lunch  program  during  the 
second  preceding  school  year  were 
served  free  or  at  a  reduced  price.  The 
higher  payment  level  applies  to  lunches 
served  by  school  food  authorities  in 
which  60  percent  or  more  of  the  lunches 
served  during  the  second  preceding 
school  year  were  served  free  or  at  a 
reduced  price. 

To  supplement  these  Section  4 
payments.  Section  11  of  the  National 
School  Lunch  Act  provides  special  cash 
assistance  payments  to  aid  schools  in 
providing  free  and  reduced  price 
lunches.  The  Section  11  National 
Average  Payment  Factor  for  each 
reduced  price  lunch  served  is  set  at  40 
cents  less  than  the  factor  for  each  free 
limch. 

As  authorized  under  Sections  8  and 
11  of  the  National  School  Lunch  Act  (42 
U.S.C.  1757,  1759a),  maximum 
reimbursement  rates  for  each  type  of 
lunch  are  prescribed  by  the  Department 
in  this  Notice.  These  maximum  rates  are 
to  ensure  equitable  disbursement  of 
Federal  funds  to  school  food  authorities. 

Meal  Supplement  Payments  in 
AAerschool  Care  Programs 

Section  17A  of  the  National  School 
Lunch  Act  (42  U.S.C.  1766a)  authorizes 
elementary  and  secondary  schools  to  be 
reimbursed  for  meal  supplements  as 
part  of  the  National  School  Lunch 
Program  if  they  meet  the  following 
requirements:  (1)  operate  school  lunch 
programs  under  the  National  School 
Lunch  Act;  (2)  sponsor  afterschool  care 
programs;  and  (3)  were  participating  in 
the  Child  and  Aduh  Care  Food  Program 
as  of  May  15, 1989.  The  reimbursement 
rates  for  supplements  served  in 
Afterschool  Care  Programs  under  the 
National  School  Lunch  Program  are  the 
same  as  the  rates  for  supplements 
served  in  centers  under  the  Child  and 
Adult  Care  Food  Program. 

Breakfast  Payment  Factors — Section  4 
of  the  Child  Nutrition  Act  of  1966  (42 
U.S.C.  1773)  establishes  National 
Average  Payment  Factors  for  free, 
reduced  price  and  paid  breakfasts 
served  under  the  School  Breakfast 
Program  and  additional  payments  for 
free  and  reduced  price  breakfasts  served 
in  schools  determined  to  be  in  "severe 
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need"  because  they  serve  a  high 
percentage  of  needy  children. 

Revised  Payments 

The  following  specific  Section  4, 
Section  11  and  Section  17A  National 
Average  Payment  Factors  and  maximum 
reimbursement  rates  for  lunch,  the  after- 
school  supplement  rates  and  breakfast 
rates  are  in  effect  from  July  1,  1997 
through  June  30,  1998.  Due  to  a  higher 
cost  of  living,  the  average  payments  and 
maximum  reimbursements  for  Alaska 
and  Hawaii  are  higher  than  those  for  all 
other  States.  The  District  of  Columbia, 
Virgin  Islands,  Puerto  Rico  and  Guam 
use  the  figures  specified  for  the 
contiguous  States. 

National  School  Lunch  Program 
Payments 

Section  4  National  Average  Payment 
Factors — In  school  food  authorities 
which  served  less  than  60  percent  free 
and  reduced  price  lunches  in  School 
Year  1995-96,  the  payments  for  meals 
served  are:  Contiguous  States — paid 
rate:  18  cents;  free  and  reduced  price 
rate:  18.25  cents;  maximum  rate:  26 
cents;  Alaska — paid  rate:  29  cents;  free 
and  reduced  price  rate:  29.50  cents; 
maximum  rate:  40  cents;  Hawaii — paid 
rate:  21  cents;  free  and  reduced  price 
rate:  21.25  cents;  maximum  rate:  30 
cents. 

In  school  food  authorities  which 
served  60  percent  or  more  free  and 


reduced  price  lunches  in  School  Year 
1995-96,  payments  are:  Contiguous 
States — paid  rate:  20  cents;  free  and 
reduced  price  rate:  20.25  cents; 
maximum  rate:  26  cents;  Alaska — paid 
rate:  31  cents;  free  and  reduced  price 
rate:  31.50  cents;  maximum  rate:  40 
cents;  Hawaii — paid  rate:  23  cents;  free 
and  reduced  price  rate:  23.25  cents; 
maximum  rate:  30  cents. 

Section  11  National  Average  Payment 
Factors — Contiguous  States — free  lunch: 
170.75  cents;  reduced  price  lunch; 
130.75  cents;  Alaska — free  lunch: 
276.50  cents;  reduced  price  lunch: 
236.50  cents;  Hawaii — free  lunch: 
199.75  cents;  reduced  price  lunch: 
159.75  cents. 

Meal  Supplements  in  Afterschool 
Care  Programs — The  payments  are: 
Contiguous  States — free  supplement: 
51.75  cents;  reduced  price  supplement: 
26.00  cents;  paid  supplement:  4  cents; 
Alaska — free  supplement:  84.00  cents; 
reduced  price  supplement:  42.00  cents; 
paid  supplement:  7  cents;  Hawaii — free 
supplement:  60.75  cents;  reduced  price 
supplement:  30.25  cents;  paid 
supplement:  5  cents. 

School  Breakfast  Program  Payments 

For  schools  "not  in  severe  need"  the 
payments  are:  Contiguous  States — free 
breakfast:  104.50  cents;  reduced  price 
breakfast:  74.50  cents;  paid  breakfast:  20 
cents;  Alaska — fr^e  breakfast:  165.75 


cents;  reduced  price  breakfast:  135.75 
cents;  paid  breakfast;  29  cents;  Hawaii — 
free  breakfast;  121.25  cents;  reduced 
price  breakfast;  91.25  cents;  paid 
breakfast:  22  cents. 

For  schools  in  "severe  need"  the 
payments  are:  Contiguous  States — free 
breakfast:  124.50  cents;  reduced  price 
breakfast;  94.50  cents;  paid  breakfast;  20 
cents;  Alaska — free  breakfast  197.75 
cents;  reduced  price  breakfast;  167.75 
cents;  paid  breakfast;  29  cents;  Hawaii — 
free  breakfast;  144.50  cents;  reduced 
price  breakfast:  114.50  cents;  paid 
breakfast:  22  cents. 

Payment  Chart 

The  following  chart  illustrates:  the 
lunch  National  Average  Payment 
Factors  with  the  Sections  4  and  11 
already  combined  to  indicate  the  per 
meal  amount:  the  maximum  lunch 
reimbursement  rates;  the  reimbursement 
rates  for  meal  supplements  served  in 
afterschool  care  programs;  the  breakfast 
National  Average  Payment  Factors 
including  "severe  need"  schools;  and 
the  milk  reimbursement  rate.  All 
amounts  are  expressed  in  dollars  or 
fractions  thereof.  The  payment  factors 
and  reimbursement  rates  used  for  the 
District  of  Columbia,  Virgin  Islands, 
Puerto  Rico  and  Guam  are  those 
specified  for  the  contiguous  States. 

BILUNG  CODE  3410-30-^ 
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SCHOOL  PROGRAMS 

MEAL  AND  MIX  PAYMB^TS  TO  STATES  AND  SCHOOL  FOOD  AUTVIORmES 

Expressed  r  Dobrs  or  Fractions  Thereof 

Effective  fromJiJy  1, 1997  -  June  30,  1998 

i9Xiat91.  9CHXL  UJtCH  PHDCSWM  * 

LESS  THAN  60V 

60%  CR  WKK 

MOOMLM  RATE 

camrtrvs  stki'Us 

PAID 

REDUaX)  HUGE 

$        .18 
1.4900 
1.8900 

$       .20 
1.5100 
1.9100 

$        .26 
1.6600 
2.0600 

ALASKA 

PAID 

KilUVI)  PRICE 

FREE 

$        .29 
2.6600 

3.0600 

$        .31 
2.6800 
3.0800 

$        .40 
2.9250 
3.3250 

HAMAII 

EMD 

KfcUUW)  PRICE 

FREE 

$        .21 
1.8100 
2.2100 

$       .23 
1.8300 
2.2300 

$        .30 
2.0075 
2.4075 

1  SCHDCL  WEKKFPiSV  FWDGW 

*< 

ICH-SEVERE  MEZD 

SEVERE  NEH) 

aariGunrK  s'iates 

PAID 

REDUCSD  HUCS 

FREE 

$        .20 

.7450 

1.0450 

$        .20 

.9450 

1.2450 

ALASKA 

RAID 

RHXXM)  PRICE 

FREE 

$       .29 

1.3575 

1.6575 

$        .29 
1.6775 
1.9775 

HAWAII 

PAID 

KilXJCED  PRICE 

FREE 

$        .22 

.9125 

1.2125 

$        .22 

1.1450 
1.4450 

SPECIAL  MIUC  FKXRAM 

ALL  MUX 

PAID  MIUC 

FREE  MmC 

PRICING  PROGRAMS  wn^CUT 
FraE  OFTICN 

$   .1250 

N/A 

N/A 

ERICIJG  PWTR?MS  WITH 

FRiE  Of  :'iCN 

N/A 

$   .1250 

Average  ooet 
1/2  pint  milk 

^CHPRICIN3  FRDCayiMS 

$    .1250 

N/A 

N/A 

supFU>ens  served  in  AFTStsaccx  care  prdo^ams                                                            1 

(xunaaoas  states 

PAID 

KfcDUCED  PRICE 

FREE 

$        .04 
.2600 
.5175 

ALASKA 

PAID 

KfclLUJJ  PRICE 

FREE 

$        .07 

.4200 
.8400 

1                   HAWAII 

PAID 

REEUTFI)  PRICE 

FREE 

$          .05 
.3025 
.6075 

Authority:  Sections  4,  8. 11  and  17A  of  the      Act.  as  amended.  (42  U.S.C.  1772  and  42 
National  School  Lunch  Act,  as  amended.  (42       U.S.C  1773(b)). 
U.S  C.  1753.  1757.  1759a,  1766a)  and 
sections  3  and  4(b)  of  the  Child  Nutrition 


Dated:  July  9.  1997. 
William  E.  Ludwig, 
Administrator. 

|FR  Doc.  97-18522  Filed  7-11-97;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
IrKlusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  14,  1997 

AGRICULTURE 
DEPARTMENT 

Organization,  functions,  and 
auttwrity  delegations: 
Administrator,  Agricultural 

Marketing  Service; 

published  7-14-97 

BLIND  OR  SEVERELY 
DISABLED,  COMMITTEE 
FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE 
Committee  for  Purchase 
From  People  Who  Are  Blirtd 
or  Severely  Disabled 
Miscellaneous  amendments; 
putdished  6-13-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
pronrxilgation;  various 
States: 

Missouri;  put)lished  5-14-97 
Ohio:  published  5-14-97 
Oklahoma;  published  5-14- 
97 

Air  quality  planning  purposes; 
designatk>n  of  areas: 

Minnesota;  published  5-13- 
97 

PestKtdes;  tolerances  in  food, 
cUTimal  feeds,  and  raw 
agricultural  commodities: 
Fenpropathrin;  putilished  7- 
14-97 
Superfund  program: 
National  oil  arxj  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  published  7-14- 
97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Alaska;  published  6-6-97 
California;  published  6-6-97 
Idaho;  putilished  6-6-97 
Texas;  published  6-6-97 
Washington;  published  6-6- 
97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  for  human  consumption: 


Food  labeling — 
Irofvcontaining 
supplen>ents  and  drugs; 
warning  statenr>ents  and 
unrt-dose  packaging 
requirements;  put>lished 
1-15-97 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 
Reproduction  services;  fee 
schedule;  published  6-13- 
97 

NUCLEAR  REGULATORY 
COMMISSION 

Environmental  protectkjn; 
domestx;  licensing  and 
related  regulatory  functk)ns: 
Materials  Icenses; 
environmental  reporting 
requirements;  published  5- 
14-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Port  Everglades.  FL;  safety 
zone;  put)lished  6-13-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
AdministraUon 

Airworthiness  directives: 
Diamorxj  Aircraft  Industries, 

Inc.;  published  7-3-97 
Hamitton  Standard; 
published  6-27-97 
Airworthiness  standards: 
Special  conditions — 
Jetstream  Aircraft  Ltd. 
nxxlel  4101  airplane; 
published  6-12-97 

TREASURY  DEPARTMENT 
Custonts  Service 

Customs  relatk>ns  with 
Canada  and  Mexco: 
Port  Passenger  Acceleration 

Service  System 

(PORTPASS);  land-border 

inspectk>n  programs; 

published  6-12-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Federal  tax  deposits  t>y 
electronic  funds  transfer; 
published  7-14-97 

CX)MMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

AlmorxJs  grown  in  Califomia; 
comments  due  by  7-22-97; 
published  7-7-97 


Perishable  Agricultural 

Commodities  Act; 

implemerrtation: 

Electronic  transmissions  as 
ordinary  and  usual  billing 
or  invok;e  statements; 
comments  due  by  7-21- 
97;  published  6-20-97 
Spearmint  oil  produced  in  Far 

West;  comments  due  by  7- 

22-97;  published  7-7-97 

AGRICULTURE 
DEPARTMENT 
Agricultural  Research 
Service 

Natronal  Artxiretum  use;  fee 
schedule;  comments  due  l>y 
7-21-97;  published  6-19-97 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  arxJ  purchase  programs: 
Livestock  indemnity 
program;  commerrts  due 
by  7-24-97;  published  6- 
24-97 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulatkxis: 
Canning  and  processing 
tomatoes;  comments  due 
by  7-23-97;  published  6- 
23-97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Long-remge  finarxaal 
forecasts;  comments  due 
by  7-21-97;  published  5- 
20-97 

COMMERCE  DEPARTMENT 

Acquisition  regulations: 
Empowerment  contractng; 
guidelines;  comments  due 
by  7-21-97;  published  5- 
20-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
managennent: 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  7-22- 
97;  piijlished  7-7-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  option 

transactions: 

Enumerated  agncuttural 
comnrxxWies;  trade 
options;  comments  due  by 
7-24-97;  published  6-9-97 


DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  retiree  dental 
program;  comments  due 
by  7-24-97;  published  6- 
24-97 

EDUCATION  DEPARTMENT 

Protection  of  human  subjects: 
additional  protections  for 
chiklren  Involved  in  research 
activities;  comments  due  by 
7-21-97;  published  5-22-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisrtkjn  regulations: 
Profit  Of  fee  calculahons. 
comments  due  by  7-2 1- 
97;  published  5-21-97 
Clean  Air  Act 
Add  rain  program — 
Earty  reduction  wedrts: 
comments  due  tiy  7-24- 
97;  published  6-24-97 
Earty  reduction  credits: 
phase  II;  comments  due 
by  7-24-97;  published 
6-24-97 

Hazardous  waste  program 
autfx)nzations: 

Maine;  comments  due  by  7- 
24-97;  published  6-24-97 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricutturai  comrrwdities 
Cyclanilide;  comments  due 

by  7-22-97;  published  5- 

23-97 

Pendimethalin;  comments 
due  by  7-22-97;  published 
5-23-97 

Superfund  program: 
Natior^  oil  and  hazardous 
sulKtances  contingency 

plan — 

National  pnonties  list 
update;  comments  due 
by  7-21-97;  published 
6-19-97 

National  pnontes  list 
update;  comments  due 
by  7-23-97;  published 
6-23-97 

National  priorities  list 
update;  comments  due 
by  7-23-97;  published 
6-23-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Toll  free  ser/ice  access 
codes:  vanity  numbers; 
comments  due  by  7-21- 
97;  published  7-8-97 
Freedom  of  Information  Act: 
implementation;  comments 
due  by  7-25-97;  published 
6-25-97 
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Frequency  allocatKDns  and 
radro  treaty  nnatters; 
Equipment  ALlt^Oflzat^on 
prcx;ess.  simpiificatjon, 
deregulation,  and 
electronic  filing  of 
applications,  comments 
due  by  7-21-97:  published 
5-5-97 
Television  broadcasting: 
Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992— 
Indecent  programming  on 
leased  access  and 
public,  educational,  and 
governmental  access 
channels;  cable 
operators  policies; 
comments  due  by  7-22- 
97;  published  5-23-97 

FEDERAL  RESERVE 
SYSTEM 

Collection  of  checks  arxl  other 
Items  from  Federal  Reserve 
banks  and  Fedwire  funds 
transfers  (Regulation  J): 
Single  funds  accounts; 
comments  due  by  7-21- 
97;  puWished  5-20-97 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  7-25-97;  published 
6-10-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  profjerty  management 
Putjlc  buiWings  and 
space — 

Reimbursable  work 
authonzations;  pricing 
practices;  comments 
due  by  7-21-97; 
published  5-22-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Fluoroquinolones  and 
glycopeptides;  extralabel 
use  prohitjition;  comments 
due  by  7-21-97;  published 
5-22-97 
New  drug  applications — 
Investigational  use; 
adequate  and  well- 
controlled  studies; 
comments  due  by  7-22- 
97;  published  5-8-97 


Food  additives: 
Ad)uvants.  production  aids, 
arKi  sanitizers — 
Polyethyleneglycol 
akyl(C10-C12)  ether 
sulfosuccinate,  et9.; 
comments  due  by  7-24- 
97;  published  6-24-97 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Federal  regulatory  review: 
Coal  management; 
comments  due  tjy  7-21- 
97;  published  5-20-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species; 

Baker's  larkspur  and  yeMow 
larkspur;  comments  due 
by  7-21-97;  published  6- 
19-97 
Migratory  tnrd  hunting: 

Annual  hunting  regulatkxis 
and  Indian  tribal  proposal 
requests;  comments  due 
by  7-25-97;  published  3- 
13-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Federal  leases;  natural  gas 
valuation  regulations; 
amendments;  withdrawn; 
supplemental  information 
comment  request; 
comments  due  tjy  7-23- 
97;  published  6-10-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Polish  and  Hungarian 
parolees;  status 
adjustment  comments 
due  tiy  7-22-97;  published 
5-23-97 

JUSTICE  DEPARTMENT 

Bankruptcy  Reform  Acts  of 

1978  and  1994: 

Panel  and  standing  trustees; 
suspension  arxj  renxjval 
procedures;  comments 
due  by  7-22-97;  putilished 
5-23-97 
Radiation  Exposure 

Compensation  Act.  claims: 

Evidentiary  requirements; 
definitions  and  number  of 


claims  filed;  comments 
due  by  7-22-97;  putilished 
5-23-97 

NUCLEAR  REGULATORY 

COMMISSION 

Radioactive  matenal  packaging 
arxJ  transportation: 
Vitrified  high-level  waste; 
comments  due  by  7-22- 
97;  published  5-8-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 

Practk:e  arxj  procedure: 
E-Z  Trial  pitot  program 
implementatran  and 
simplified  proceedings  for 
adjudicative  process;  rules 
revision;  comments  due 
by  7-24-97;  published  6- 
24-97 

PERSONNEL  MANAGEMENT 

OFFICE 

Pay  administration: 
Holiday  pay  for  prevailing 
rate  employees,  premium 
pay  for  nonappropriated 
fund  wage  employees, 
etc.;  comments  due  by  7- 
22-97;  published  5-23-97 

RAILROAD  RETIREMENT 

BOARD 

Railroad  Retirement  Act 
Family  relationships  arxJ 
social  secunty  overall 
minimum  guarantRe 
provision;  stepchild 
annuity  eligitstlity 
requirements;  comments 
due  by  7-21-97;  published 
5-22-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  secunty  income: 
Overpayment  recovery  by 
offset  of  Federal  income 
tax  refund;  comments  due 
by  7-23-97;  published  6- 
23-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Michigan;  comments  due  by 
7-21-97;  published  5-22- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


Aviat  Aircraft  Inc.;  comments 
due  by  7-25-97;  published 
5-30-97 

Bell;  comments  due  by  7- 
21-97;  published  5-20-97 

Boeing;  comments  due  by 
7-21-97;  published  6-25- 
97 

Bombardier;  comments  due 
by  7-21-97;  published  5- 
22-97 

Fokker;  comments  due  by 
7-21-97;  published  6-10- 
97 

Rayttieon;  comments  due  by 
7-25-97;  published  5-29- 
97 

Class  E  airspace;  comments 
due  by  7-22-97;  puttlished 
6-13-97 

TRANSPORTATION 
DEPARTMENT 

National  High\way  Trarfic 
Safety  Administration 

Motor  vehkjie  safety  systems: 

Ckxuparrt  crash  protection — 

Child  restraint  systems; 
air  t>ag  waming  label 
on  rear-facing  child 
seats;  modificatk>n; 
comments  due  by  7-21- 
97;  published  6-4-97 

TREASURY  DEPARTMENT 

Alcohol,  Tot>acco  and 
Firearms  Bureau 

Ateohol,  totjacco,  and  other 
excise  taxes: 

Persons  acquiring  firearms; 
reskJerwy  requirements; 
cross  reference; 
comments  due  by  7-21- 
97:  published  4-21-97 

Persons  acquiring  firearms; 
residency  requirements; 
comments  due  by  7-21- 
97;  published  4-21-97 

TREASURY  DEPARTMENT 

Fiscal  Service 

Debt  Collection  Improvement 
Act  of  1996;  debt  collection 
authorities: 

Collection  of  delinquent 
nontax  debt  owed  to 
Federal  Government  tax 
refund  offset  payments; 
comments  due  by  7-25- 
97;  published  6-25-97 
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CFR  CHECKLIST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Pnnting 

Office. 

A  "•"  precedes  each  entry  that  is  now  available  on-line  through 

the  Government  Printing  Office's  GPO  Access  service  at  http:// 

www.access.gpo.gov/nara/cfr.  For  information  about  GPO  Access 

call  1-886-293-6498  (toll  free). 

A  checklist  of  current  CFR  volumes  compnsing  a  complete  CFR  set, 

also  appears  m  the  latest  issue  of  the  ISA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscnption  to  all  revised  volumes  is  S951.00 

domestic,  S237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P  O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stocl(  Number  Price 


•1,  2  (2  Reserved) (869-032-00001-8) $5.00 

•3  (1996  Complication 
ond  Parts  100  and 
101) :.}lt.:... 


Revision  Date 
Feb.  \.  1997 


(869-032-00002-6) 20.00 

•4 (869-032-00003-4) 7.00 

5  Parts: 

•  1-699  (869-032-0004-2)   34.00 

•700-1199  (869-032-00005-1) 26.00 

•  1200-End,  6(6 

Reserved)  (869-032-00006-9) 33.00 

7  Parts: 

•0-26  (869-032-00007-7) 26.00 

•27-52  (869-032-00008-5) 3000 

•53-209 (869-032-O0009-3) 22.00 

•210-299  (869-032-00010-7)  44.00 

•300-399 (869-032-000)1-5) 22.00 

•400-699 (869-032-00012-3) 28.00 

•700-899  (869-032-00013-1) 31.00 

•900-999 (869-032-00014-0) 40.00 

•  1000-1199  (869-032-00015-8) 45.00 

•  1200-1499  (869-032-00016-6)  33.00 

•  1500-1899  (869-032-00017-4) 53.00 

•  1 900- 1 939  (869-032-000 18-2)  1 9.00 

•  1940-1949  (869-032-00019-1)  40.00 

•  1950-1999  (869-032-00020-4) 42.00 

•2000-£nd (869-032-00021-2) 20.00 


'Jan. 
Jon. 

Jan. 
Jon 

Jan. 

Jan. 
Jan. 
Jan. 
Jan, 
Jan. 
Jan. 
Jan. 
Jon. 
Jon. 
Jan. 
Jon. 
Jon. 
Jon. 
Jon. 
Jon 


(869-032-00022-1) 30.00        Jon. 


•8  

9  Parts: 

•  1-199  (869-032-00023-9) 39.00  Jan 

•200-End (869-032-00024-7) 33.00  Jon 

10  Parts: 

•0-50  (869-032-00025-5) 39,00  Jon 

•51-199 (869-032-00026-3) 31.M  Jon 

•200-499  _ (869-032-00027-1) 30.00  Jon 

•500-£nd (869-O32-00O28-0) 42.00  Jon, 

•11  (869-032-00029-8) 20.00  Jan. 

12  Parts: 

•  1-199  (869-032-00030-1) 16.00  Jon 

•200-219  (869-032-00031-0) 20.00  Jon. 

•220-299 (869-032-00032-8) 34.00  Jon 

•300-499 (869-032-00033-6) 27.00  Jon 

•500-599 (869-032-00034-4) 24.00  Jan. 

•600-£nd (869-032-00035-2) 40.00  Jon. 

•13  (86*-032-00036-1) 23.00  Jon.  1.  1997 


1997 
1997 

1997 
1997 

1997 

1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 
1997 

1997 

1997 
1997 

1997 
1997 
1997 
1997 

.  1997 

1997 
1997 
1997 
1997 
1997 
1997 


44,00 
38  00 
16.00 
30.(K} 
21.00 


Title  Stock  Number 

14  Parts: 

•  1-59  (869-032-00037-9) 

•60-139 (869-032-00038-7) 

140-199 (869-C32-00039-5) 

•20O-1 199  (869-032-O0040-9) 

•  1200-End (869-032-00041-7) 

15  Parts: 

0-299  (869-032-00042-5)  21.00 

300-799  (869-032-00043-3)  32,00 

•800-€nd (869-032-00044-1)  22.00 

16  Parts: 

•0-999   ..' (869-032-00045-0) 

•  lOOO-End (869-032-00046-8) 

17  Parts: 

•  1-199  

•200-239 _ 

•240-End 


Price       Revision  Date 


30.00 
34,00 


,..(869-032-00048^) 2100 

,..(869-028-00053-3) 25.00 

,..  (869-032-00050h<i)  40  00 


18  Parts: 

•  1-149  (869-028-00055-0) 

150-279 (869-028-00056-8) 

280-399 (869-028-00057-6) 

•400-End (869-032-00052-2) 


17.00 
12.00 
13.00 
14.00 


Jon  I 
Jon  1 
Jon,  1 
Jon.  1 
Jon.  1 

Jon.  1, 

Jon  1. 

Jon   1, 


Jon,  1 
Jon   1. 

Apr,  1 
Apr,  1. 

Apr   1 

Apr  1, 
Apr.  1, 
Apt   1, 

Apr   1 

Apr.  1, 
Apr  1, 
Apr.  1. 

Apr,  1. 
Apr.  1. 
Apr.  1, 

Apr  1 
Apr  1 
Apr,  1 
Apr  1 
Apr  1 
Apr  1 
Apr  1 
Apr  1 
Apt,  1 

Apr.  1, 
Apr.  1. 


19  Parts: 

•  1-140  (869-032-00053-1)  33.00 

•  1 4 1  - 1 99 (869-032-00054-9)  30.00 

•200-End (869-032-00055-7)  16.00 

20  Parts: 

•  1-399  (869-032-00056-5) 26.00 

•400^99  (869-O32-00057-3)  46.00 

•500-End (869-032-00058-1) 42.TO 

21  Parts: 

•  1-99  (869-O32-00059-0)  21.00 

•  100-169 (869^)32-00060-3)  27.00 

•  170-199 (869-032-00061-1)  28.00 

•200-299 (869-032-00062-0)  9  X 

•300-499 (869-028-00069-0) 50,00 

500-599 (869-032-00064-6)  28.00 

•600-799  (869-032-O0065-4)  900 

•800-1299  ...(869-028-00072-0)  30,00 

•  1300-£nd _ (869-032-00067-1) 13.00 

22  Parts: 

1-299  (869-032-00068-9) 42,00 

•300-End (869-032-00069-7) 31.00 

•23  (869-028-00076-2) 21.00        Apr   1 

24  Parts: 

•0-199  (869-028-00077-1) 30.00        Moy  1 

200-499 (869-032-00072-7) 29.00        Apr.  1 

•500-699  (869-032-00073-5) 18.00        Apr.  1 

700-1699 (869-032-00074-3) 42,00         Apri 

1700-End (869-028-00083-5) 14,00        l^ay  1 

•25  (869-032-OO076-0) 42.00        May  1 

26  Parts: 

§§1.0-1-1,60  (86SK)32-00C77-e) 2100        Aprl 

§§1,61-1169 (869-028-00086-0) 34.00         Aprl 

§§1170-1.300 (869-028-00087-8) 24.00        Aprl 

§§1.301-1.400 (869-028-00088-6) 17.00        Aprl 

§§1.401-1.440 (869-032-00081-6) 39.00        Aprl 

§§1,441-1.500  (869-032-00082-4)   22.00        Aprl 

§§1.501-1.640 (869-032-00083-2)  28.00        Apr,  1 

§§1.641-1850 (869-032-00084-1)  33.00         Aprl 

§§1.851-1.907 (869-028-00093-2) 26,00        Aprl 

§§1908-1.1000  (869-028-00094-1)  26.00        Aprl 

§§1.1001-1,1400  (869-032-00087-5) 35,X        Aprl 

§§11401-End  (869-028-00096-7) 35.00        Aprl 

•2-29 (869-032-00089-1) 36.00        Aprl 

30-39  (869-032-0009O-5) 25.00        Aprl 

40^9  .?. (869-032-00091-3) 17.00        Aprl 

50-299 (869-032-00092-1) 18.00        Apr.  1 

300-499 (869-032-OO093-0)  33.00        Apr    1 

500-599 „ (869-032-00094-8) 6.00   'Apr! 


997 
997 
997 
997 
997 

997 

997 
997 

997 
997 

997 
996 
997 

996 
996 
996 

997 

997 
997 
997 

997 
997 
997 

997 
997 
997 
997 
996 
997 
997 
996 
997 

997 

997 

996 

996 
997 
997 
997 
996 

997 


997 
996 
996 
996 
997 
997 
997 
997 
996 
996 
997 
996 
997 
997 
997 
997 
997 
990 
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Vll 


Title 
60(Knd 


Stock  f^umber 

(869-032-00095-3) 


Price 

9.50 


27  Parts: 

1-199    ; (869-028-00104-1) 44.00 

200-£nd  (869-032-00097-2) 17.00 

OQ  Pafts' 

1-42       .....!!!!""Z"Z"(869-028-O0106-«) 35.00 

43-end  (869-028-00107-6)  30.00 

29  Parts: 

0-99  (869-028-00108-4)  .. 

100-499  (869-028-00109-2)  .. 

500-899  (869-028-001106)  .. 

900-1899  (869-028-00111-4)  .. 

1900-1910  (§§1900  to 

1910  999)  (869-028-00112-2)  .. 

1910  (§§  1910.100010 

end)  (869-028-00113-1)  .. 

1911-1925  (869-028-00114-9)  .. 

1926  (869-028-00115-7)  .. 

1927-End (869-028-00116-5)  .. 


26.00 
12.00 
48.00 
20.00 


27.00 
19.00 
30.00 
38.00 


30  Parts: 

1-199  (869-02M)0117-3) 33.00 

200^99 ^ (869-€28-001 18-1) 26.00 

700-tnd  (869-028-00119-0) 38.00 

31  Pans: 

0199  (869-028-00120-3) 20.00 

200-tnd  (869-028-00121-1) 33.00 

32  Parts: 

1-39,  Vol.  I _ 15.00 

1-39,  Vol.  II .- - 19.00 

1-39,  Vol.  Ill 18.00 

1-190  (869-028-00122-0) 42.00 

50.00 
34.00 
14.00 
28.x 
28.00 


191-399 (869-028-00123-8) 

400-629  (869-C28-00 124-6) 

630-699     (869-028-00125-4) 

700-799  (869-028-00126-2) 

500-End  (869-028-O0127-1) 

33  Parts: 

1-124  (869-028-00128-9) 26.00 

125-199 (869-C2S-00 129-7) 35.00 

200-£nd  (869-028-00 130-1) 32.00 

34  Parts: 

1-299  ....'. (869-02MX)131-9) 27.00 

300-399 (869-C23-O0 132-7) 27.00 

400-End     (869-028-00133-5) 46.00 

35      (869-028-00134-3) 15.00 

36  Parts 

1-199  (869-028-00135-1) 20.00 

200-£nd  (869-02&-OO  136-0) 48.00 

37  (869-028-00137-8) 24.00 

38  Parts: 

0-17  (86W)28-00138-6) 34.00 

I8-€nd  (86W)28-«)13*-4) 38.00 


39    (869-028-00140-8) 


23.00 


40  Parts; 

•  1-51   (869-028-00141-6) 50.00 

•52  (869-028HD0 142-4) 51.00 

•53-59 (869-028-00 143-2) 14.00 

60   (869-028-00 144-1)  47.00 

•61-71   (869-028-00145-9) 47.00 

•72-80  (869-028-00146-7) 34.X 

•81-85  (869-028-00147-5) 31.00 

86    (869-€2&-O0I48-3) 46.00 

•87135  (869-0284)0149-1) 35.00 

•  1 36- 1 49  (869-028-00 1 50-5) 35.00 


•  150-189  (869-028-00151-3) 

•  190-259  ..„ (869-02f-00 152-1) 

•260-299  (869-028-00153-0) 

•300-399  (869-028-00 154-8) 

•400-424  ^ (869-028-00155-6) 


33.00 
22.00 
53.00 
28.00 
33.00 


Revision  Date 

Apr   1,  1997 

Apr.  1,  1996 
Apr.  1,  1997 

July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 


43.00        July  1,  1996 


July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1.  1996 

July  1,  1996 
July  1,  1996 

2July  1,  1984 

2July  1,  1984 

2  July  1,  1984 

July  1,  1996 

July  1.  1996 

July  1.  1996 

iJuly  1,  1991 

July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1,  1996 
July  1.  1996 


Title                                     Stock  Number  Price 

•425-699  (869-028-00156-4) 38  00 

•700-789 (869-028-00 157-2) 33.00 

•790-End (869-028-00158-7) 19.00 

41  Chapters: 

1,  1-1  to  1-10  13.00 

1,  1-1 1  to  Appendix,  2  (2  Peserved) 13.00 

3-6  14  00 

7         ^ 6  00 

8 ~ 4.50 

9  1 3  00 

10-17  „ 9  50 

18,  Vol.  I,  Ports  1-5  ~ 13.00 

18,  Vol.  II.  Parts  6-19 13  00 

18,  Vol.  Ill,  Ports  20-52  13  00 

19-100  13  00 

1-100  (869-028-00159-9) 12.00 

101  (869-028-(X)  160-2)  36  00 

102-200 (869-028-00161-1) 17.00 

201-€nd  (869-028-00162-9) 17.00 

42  Parts: 

•  1-399  (869-028-00163-7)  .. 

•400-429 (869-028-00164-5)  .. 

•430-£nd (869-028-00165-3)  .. 


Revision  Date 


43  Parts: 

•  1-999   ." (869-028-00166-1) 

•  1000-end  (869-028-00167-0) 


32.00 
34.00 
44.00 

30.00 
45.00 


45  Parts: 

•  1-199   .". (869-028-00 169-6) 

•200-499  (869-028-001 70-0) 

•500-1199  (569-028-00171-8) 

•  1200-£nd (869-028-00172-^) 


28.00 
14,00 
30.00 
36  00 


46  PbtXSi 

•  1-40    ..'. (869-028-00173-^)  26.00 

•41-69   (869-028-00174-2)  21,00 

•70-89  (869-028-00175-1)  11.00 

•90-139 (869-028-00176-9)  26.00 

•  140-155  (869-028-00177-7)  15.00 

•  156-165 (869-028-00178-5)  20.00 

•  166-199 (869-028-00179-3)  22.00 

•200-499 (869-028-00180-7) 21.00 

•500-End (869-028-00181-5) 17.00 


47  Parts: 

•0-19  (869-028-00182-3) 

•20-39  (869-028-00183-1) 

•40-69  (869-028-00184-0) 

•70-79   (869-028-00185-8) 

•80-End  (869-028-00186-6) 


35.00 
26.00 
18.00 
33.00 
39.00 


48  Ctiapters: 

•  1  (Parts  1-51)  (869-02W50187^)  45.00 

•  1  (Parts  52-99)  (869-028-00138-2)  2900 

•2  (Parts  201-251)  (869-028-00189-1)  2200 

•2  (Parts  252-299)  (869-028-00190-4) 16.00 

•3-6  (869-028-00191-2)  30.00 

•7-14  (869-028-00192-1)  29.00 

•  15-28  (869-028-00193-9)  38,00 

•29-End  (869-028-00194-7) 25.00 

49  Parts: 

•  1-99  (869-028-00195-5)  32.00 

•  100-185 (869-028-00196-3) aO.OO 

•  186-199 (869-028-00197-1)  14,00 

•200-399 (869-028-00198-0)  39.00 

•4(X)-999  (869-028-00 1 99-8)  49.00 

•  1000-1199  (869-028-00200-5)  23,00 

•  1200-End (869-028-00201-3) 15,00 

50  Parts: 

•  1-199  (869-028-00202-1)  34,00 

•200-599 (869-028-00203-0) 22,00 

•600-End (869-028-00204-8) 26.00 

CFR  Index  and  Fin<fings 

Aids (869-032-00047-6) 45.00 


July 
July 
July 

3  July 
3  July 
3  July 
^July 
3  July 
3  July 
3  July 
3  July 

2  July 

3  July 
2  July 

July 
July 
July 
July 

Oct, 
Oct, 
Oct, 


Oct 
Oct. 


,  (869-028-00 168-«) 31.00        Oct. 


Oct 

'Oct 

Oct, 

Oct 

Oct. 
Oct 
Oct 
Oct 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct, 
Oct, 
Oct 

Oct 
Oct, 
Oct 
Oct 
Oct 
Oct 
Oct 
Oct, 

Oct, 
Oct, 
Oct. 
Oct, 
Oct 
Oct 
Oct 

Oct 
Oct 
Oct 


1996 
1996 
1996 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1996 
1996 
1996 
1996 

1996 
1996 
1996 

1996 
1996 

1996 

1996 
1995 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 

1996 
1996 
1996 
1996 
1996 
1996 
1996 
1996 

1996 
,  1996 
,  1996 
,  1996 
,  1996 
,  1996 
,  1996 

,  1996 
.  1996 
,  1996 


Title                                      Stock  Nucnt>er  Price       Revision  Date 

Complete  1997  CFR  set 951.00  1997 

Microfictie  CFR  Edition: 

Subscription  (mailed  as  issued)  247  00  1997 

Individual  copies 100  1997 

Complete  set  (one-time  mailing)  264,00  1996 

Complete  set  (one-time  mailing)  264,00  1995 

'  Because  title  3  is  en  ormuoi  compilation  tfiis  volume  and  oil  ptevious  volumes 
snould  be  retained  as  a  pefmanent  reteience  source 

'The  July  1  1 985  edition  of  32  CFB  Parts  1-189  conlors  a  nole  only  (of 
Ports  1-39  inclusive.  For  the  full  text  o(  ttie  Defense  Acquisition  l?egulat)ons 
m  Ports  1-39,  consult  ttie  ttiree  CFI?  volumes  issued  as  o(  July  1  1984,  contaning 
ttiose  ports 

'The  July  1  1985  edition  of  41  CFI?  Ctiapters  1-100  contoins  a  note  only 
lor  Chapters  1  to  49  inclusive  For  ttie  lull  text  of  procurement  regulotions 
in  Chapters  1  to  49,  consult  the  eleven  CFB  volun>es  issued  os  of  July  1 
1984  containing  those  chapters 

*No  omendments  to  Ihis  volume  were  promulgoted  during  ttie  period  Apr. 
1  1990  to  Mar  31,  1997  The  CFR  volume  issued  April  1,  1990,  should  be 
retained 

5  No  oniendments  to  this  volume  were  promulgated  during  the  period  Jviy 
1    1991  to  June  30,  1996  The  CFB  volume  issued  July  1,  1991   should  be  retained. 

'No  amendments  were  promulgoted  during  ttie  period  October  1  1995  to 
September  30.  1996.  The  CFB  volume  issued  October  I,  199S  shwM  be  retarded. 


Jan.  1,  1997 


Would  you  like 


'J  J\.  \Z 


V, 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Would  you  like 
to  know... 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both 


LSA  •  List  of  CFR  Sections  Alfected 

■n>e  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  puMshed  in  the  Federal  Register 
Ttie  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  rerrxjved,  or  coaected. 
S27  per  year 

Federal  Register  index 

The  index,  covering  ttie  contents  of  ttie 
daily  Federal  Register,  is  issued  monttily  in 
cumulative  form.  Entries  are  earned 
primarily  under  the  names  of  ttie  issuing 
agerx:ies.  Significant  sut)}ects  are  earned 
as  cross-references. 
$25  per  year 


A  finding  aid  'S  mcJuOed  m  eactr  publKMon  whict)  lists 
fedeial  Regetei  page  numbers  wtltt  the  OaK  ol  pubhcation 
m  the  feder^  Regalef 


Supenntendent  of  Documents  Subscription  Order  Form 


OnMr  FVocaMing  CodK 

*5421 


Ctuirg0  your  order. 
IfBoasyl 


i^^^ 


EH    YES,  enter  the  following  indicated  subscriptions  for  one  year: 


Fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


LSA  (List  of  CFR  Sections  Affected),  (LOS)  for  $27  per  year. 


Federal  Register  Index  (FRSU)  $25  per  year. 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change  International  customers  please  add  25%. 


(Companv  or  personal  name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 


For  privity,  ckeck  box  beiow; 

G  Do  not  malte  my  name  available  to  other  mailers 

Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documents 


□  GPO  Deposit  Account                          |               -  \_\ 

□  VISA  ;,:i  MasterCard                     (expiration) 

,J 

(Authorizing  signature)  1/97 

Thank  you  for  your  order! 

Mail  to:    Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Govenunent  Printing  Office  mails  each  subscriber  only  one  renewed  notice.  You  can 
learn  when  you  will  get  your  renewal  notk^e  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  yoiu*  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


•••••••/  ••••••••••• 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


JAFR     SMITH212J  DEC97  R 

I  JOHN  SMITH 

:  212  MAIN  STREET 

:  F(»ESTVILLE  MD  20747 


•••••••••••••••••••••••••••••••••••••t«**t**««/    •••••••••• 


:AFRD0     SMITH212J 


DEC97  R  1 


:john  smith 
:2i2  main  street 
:  forestville  md  20747 


To  be  sure  that  your  service  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendrat  of  Documents,  Attn:  Qiief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9375. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


CodK 


Supertitendentof  Documents  Subscr1ptk>n  Order  Form     Chargo  your  ordor. 


*5468 

Or  Ew|  please  enter  my  subscriptions  as  folcws 


Fax  vour  orders  (202)  512-2250 
Phone  vour  orders  (202)  512-1800 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $607  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S555  each  per  year. 

For  privacy,  check  t>ox  betow: 

□  Do  not  make  my  nanr>e  available  to  other  nnaiters 

Check  method  of  paynoent 

Q  Check  payable  to  SupennterxJent  of  Documents 


The  total  cost  of  my  order  is  $ (Price  includes 

regular  domestic  postage  and  handling,  and  is  subject  to 
change.)  International  customers  please  add  25%. 


Company  or  paraonalmme 


(Please  type  or  print) 


Addltiorwl  addresa/attantion  line 


Street  addreas 


□  GPO  Deposit  Account        | 

II      II  1-    1 

UVISA     U  MasterCard        \ 

(expiration  date) 

III      MM 

.       M~ 

Dty.  State,  Zip  code 


Thank  you  for  your  orderl 


Daytime  phone  induding  area  code 


Purchaaa  order  number  {optionaQ 


Authorizing  signature  iw 

Mai  To:  Supenntendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Public  Laws 


105th  Congress,  1st  Session,  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997. 

Individual  laws  -also  may  be  purchased  from  the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  httpV/v^'ww. access. 
gpo.gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 
[ 1  YES.  enter  my  subscription{s)  as  follows: 


Ontof  Processing  Coda: 

*6216 


Charge  your  order. 
It's  Easy! 


S3 


Fax  vour  orders  (202)  512-2250 
Phone  vour  orders  (202)  512-1800 


.subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ .  International  customers  please  add  25%.  Prices  include  regular  domestic 

postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  prim) 


(Additional  address/anention  line) 


(Street  address) 


(City.  State,  ZIP  Code) 


(Daytime  phone  including  area  code) 


(Purchase  Order  No.) 

YES  NO 

^lJ\  »f  make  vour  name/address  available  to  other  mailers?      | |   | | 


I     I  GPO  Deposit  Account 

I I  VISA  or  MasterCard  Account 


-D 


1 

i 

1 

!  ! 

(Credit  card  expiration  date) 

Thank  you  for 
your  order! 

1  1  1 

(Authorizing  Signature) 

Mail  To:  Suj^erintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Now  Available  Online 

Code  of  Federal  Regulations 

via 

GPO  Access 

(Selected  Volumes} 

Free,  easy,  online  access  to  selected  Code  of  Federal 
Regulations  (CFR)  volumes  is  now  available  via  GPO 
Access,  a  service  of  the  United  States  Government  Printing 
Office  (GPO).  CFR  titles  will  be  added  to  GPO  Access 
incrementally  throughout  calendar  years  1996  and  1997 
until  a  complete  set  is  available.  GPO  is  takmg  steps  so 
that  the  online  and  pnnted  versions  of  the  CFR  will  be 
released  concurrently. 

The  CFR  and  Federal  Register  on  GPO  Access,  are  the 
official  online  editions  authonzed  by  the  Administrative 
Committee  of  the  Federal  Register 

New  titles  andor  volumes  will  be  added  to  this  online 
service  as  they  become  available. 

http;'  www.access.gpo.gov/nara/cfr 

For  additional  informauon  on  GPO  Access  products, 
services  and  access  methods,  see  page  I!  or  contact  the 
GPO  Access  User  Support  Team  via: 

•     Phone  toll-free  1-888-2S3-6498 
■*■     Email:  gpoaccess@gpo,gov 


T.,1,,    1  c     -1  no? 
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SUBSCRIPTIONS  AND  COPIES 


FEDERAL  REGISTER  Published  daily.  Monday  through  Friday, 
(not  published  on  Saturdays,  Sundays,  or  on  official  holidavs). 
by  the  Office  of  the  Federal  Register.  National  Archives  and 
Records  Administration,  Washington,  DC  20408,  under  the  Federal 
Register  Act  (49  Stat.  500,  as  amended;  44  U.S.C.  Ch.  15)  and 
the  regulations  of  the  Administrative  Committee  of  the  Federal 
Register  (1  CFR  Ch.  I).  Distribution  is  made  only  by  the 
Superintendent  of  Documents,  U.S.  Government  Printing  Office, 
Washington.  DC  20402. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders  and  Federal  agency  documents  having  general 
applicabilitv  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress  and  other  Federal  agency  documents  of  public 
interest.  Documents  are  on  file  for  public  inspection  in  the  Office 
of  the  Federal  Register  the  day  before  they  are  published,  unless 
earlier  filing  is  requested  by  the  issuing  agency. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  this  issue  of  the  Federal  Register  as  the  official  serial 
publication  established  under  the  Federal  Register  Act.  44  U.S.C. 
1507  provides  that  the  contents  of  the  Federal  Register  shall  be 
judicially  noticed. 

The  Federal  Register  is  published  in  paper.  24x  microfiche  and 

as  an  online  database  through  GPO  Access,  a  service  of  the  U.S. 
Government  Printing  Office.  The  online  edition  of  the  Federal 
Register  on  GPO  .-Access  is  issued  under  the  authority  of  the 
Administrative  Committee  of  the  Federal  Register  as  the  official 
legal  equivalent  of  the  paper  and  microfiche  editions.  The  online 
database  is  updated  bv  6  am.  each  day  the  Federal  Register  is 
published.  The  database  includes  both  text  and  graphics  from 
Volume  59,  Number  1  (January  2.  1994)  forward.  Free  public 
access  is  available  on  a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via  asynchronous  dial-in.  Internet  users 
can  access  the  database  by  using  the  World  Wide  Web;  the 
Superintendent  of  Documents  home  page  address  is  http:// 
www  access. gpo.gov/su„docs/,  by  using  local  WAIS  client 
software,  or  by  telnet  to  swais.access.gDo.gov,  then  login  as  guest. 
(no  password  requiredl.  Dial-in  users  should  use  communications 
software  and  modem  to  call  (202)  512-1661;  type  swais.  then  login 
as  guest  (no  password  required).  For  general  information  about 
GPO  Access,  contact  the  GPO  Access  User  Support  Team  by 
sending  Internet  e-mail  to  gpoaccess®gpo.gov.  by  faxing  to  (202) 
512-1262;  or  bv  calling  toll  free  1-888-293-6498  or  (202)  512- 
1530  between  7  am  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  for  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S555,  or  5607  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  .effected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $220  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $8.00  for  each  issue,  or 
$8  00  for  each  group  of  pages  as  actually  bound;  or  $1.50  for 
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applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFRPart39 

[Dodwt  No.  95  NM  84  AD;  Amendment 
39-10075,  AD  97-15-02] 

RIN  2120-nAA64 

Airworthiness  Directives;  Aerospatiale 
Model  ATR42  and  ATR72  Series 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Aerospatiale  Model 
ATR42  and  ATR72  series  airplanes,  that 
requires  replacement  of  the  attachment 
clips  on  the  wing-to-fuselage  fairings 
and  on  the  upper  cowlings  of  the  engine 
nacelle  with  new  improved  attachment 
clips,  and  adding  cup  washers  on  the 
wing-to-fuselage  fairing  panels  on 
certain  airplanes.  This  amendment  also 
requires  a  one-time  inspection  of  certain 
fairings  and  the  upper  cowlings  of  the 
engine  nacelle  to  detect  discrepancies  of 
the  attachment  hardware  and  the  fairing 
panel;  and  replacement  of  the  panel 
with  a  serviceable  panel,  if  necessary. 
This  amendment  is  prompted  by  a 
report  of  deformed  attachment  clips 
found  on  the  wing-to-fuselage  fairings 
and  on  the  upper  cowlings  of  the  engine 
nacelle,  and  by  a  report  of  severe 
inflight  vibration  due  to  a  loose  wing/ 
body  fairing  panel.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  deformation  of  the  attachment 
clips  due  to  insufficient  strength  of  the 
attachment  clip  material.  Such 
deformation  of  the  attachment  clips 
could  result  in  the  fairings  and  cowlings 
detaching  from  the  turplane  during 
flight  and  subsequently  causing  damage 


to  the  empennage  or  posing  a  hazard  to 
persons  or  property  on  the  ground. 
DATES:  Effective  July  30,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  30, 
1997. 

Comments  for  inclusion  in  the  rules 
docket  must  be  received  on  or  before 
September  15,  1997. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Aerospatiale,  316  Route  de 
Bayoime,  31060  Toulouse,  Cedex  03, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  E)ocket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lium,  Aerospace  Engineer, 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Land  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1112;  fax  (425)  227-1320. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airwortiiiness  directive  (AD) 
that  is  applicable  to  all  Aerospatiale 
Model  ATR42  and  ATR72  series 
airplanes  was  published  in  the  Federal 
Register  on  January  11,  1996  (61  FR 
1015).  That  action  proposed  to  require 
replacement  of  the  existing  attachment 
clips  on  the  wing-to-fuselage  fairings 
and  on  the  engine  nacelle  upper 
cowlings  with  new  and  improved 
attachment  clips  for  certain  airplanes. 
That  action  also  proposed  to  require 
adding  cup  washers  under  the  fastener 
coimtersunk  holes,  as  well  as 
replacement  of  the  existing  attachment 
clips  on  the  wing-to-fuselage  fairings 
and  on  the  engine  nacelle  tipper 
cowlings  with  new  and  improved 
attachment  clips  for  certain  other 
airplanes. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposal 

One  commenter  supports  the 
proposed  rule. 


Request  To  Revise  Work  Hour  Estimate 

One  commenter  requests  that  the 
number  of  work  hours  required  to 
accomplish  the  proposed  replacement  of 
the  attachment  clips  and  addition  of  cup 
washers  be  increased  from  20  to  80.  The 
commenter  states  that  there  is  an 
economic  loss  associated  with  the 
longer  down  time  required  to 
accomplish  the  proposed  actions; 
however,  the  commenter  does  not 
provide  specifics  nor  offer  a  proposed 
solution. 

The  FAA  agrees  that  80  work  hours 
represents  a  more  accurate 
representation  of  the  number  of  work 
hours  necessary  to  accomplish  the 
required  actions.  The  FAA  has  revised 
the  cost  impjact  information,  below,  to 
reflect  this  revised  work  hour  estimate. 

Actions  Since  Issuance  of  the  Proposal 

Since  the  issuance  of  the  proposal,  the 
FAA  has  received  a  report  indicating 
that  severe  inflight  vibration  occurred  in 
the  rudder  and  aileron  controls  on  a 
Model  ATR42  series  eiirplane.  This 
vibration  was  caused  by  a  loose  wing/ 
body  fairing  panel.  During  this  incident, 
the  flightcrew  experienced  difficulty 
controlling  the  airplane.  Ehiring  descent, 
the  flightcrew  could  not  maintain 
altitude,  and  the  airplane  descended  at 
1.500  feet  per  minute  until  the  flaps 
were  lowered  and  control  of  the 
airplane  was  regained.  The  flightcrew 
diverted  the  airplane  and  landed  it 
safely.  Investigation  revealed  that  three 
other  recent  instances  of  loose  fairing 
panels  had  occurred  previously  on  the 
same  airplane.  In  each  case,  resultant 
vibration  occurred  during  descent  of  the 
airplane:  the  vibration  occurred  at 
relatively  high  airspeed. 

During  subsequent  replacement  of  the 
affected  fairing  panel,  close  inspection 
revealed  cracking  at  the  upper  edge 
(towards  the  center)  of  the  upper 
forward  wing  access  panel  291BL.  The 
crack  extended  from  the  upper  leading 
edge  rearward  for  approximately  eight 
inches.  The  operator  of  the  affected 
airplane  stated  that  the  crack  was  not 
visible  with  the  fairing  panel  installed 
on  the  airplane  because  the  panel  is 
composite,  and  normal  flexing  of  the 
panel  with  the  airplane  on  the  ground 
made  the  crack  invisible.  The  operator 
suspected  that  the  panel  may  have  been 
damaged  during  a  heavy  maintenance 
check,  or  that  the  panel  may  have  failed 
due  to  its  age.  The  FAA  believes  that 
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flight  operations  with  improper 
attachment  screws  and  clips  also  may 
have  contributed  to  the  development  of 
the  crack. 

Explanation  of  Additional 
Requirements  of  This  AD 

The  FAA  considers  that  the  incident 
described  above  indicates  the  unsafe 
condition  addressed  in  the  proposal  is 
more  severe  than  understood 
previously.  Consequently,  due  to  the 
seriousness  of  the  incident,  the  FAA 
finds  it  prudent  to  require  actions 
beyond  those  specified  in  the  proposal 
to  ensure  an  acceptable  level  of  safety 
during  the  time  period  prior  to 
accomplishment  of  the  actions  required 
by  the  original  proposed  AD. 

Therefore,  this  AD  adds  a  requirement 
for  a  one-time  detailed  visual  inspection 
of  the  wing-to-fuseiage  fairings  and  the 
upper  cowlings  of  the  engine  nacelle  to 
ensure  that  all  attachment  screws,  clips, 
and  other  attachment  hardware  is 
secure,  and  that  the  fairing  panel 
contains  no  visible  cracks,  tears, 
delamination,  or  other  damage.  If  any 
screw,  clip,  or  other  attachment 
hardware  is  loose,  bent  or  otherwise  not 
secure,  this  AD  requires  that  the  panel 
be  removed  and  a  detailed  visual 
inspection  be  performed  to  detect 
cracks,  tears,  delamination,  or  other 
visible  signs  of  damage.  If  any 
discrepancy  is  found,  this  AD  requires 
replacement  of  the  panel  with  a 
serviceable  panel. 

In  making  this  change  to  the  original 
proposal,  the  FAA  finds  that,  with 
respect  to  requiring  this  inspection, 
since  a  situation  exists  that  requires 
immediate  adoption  of  this  requirement, 
notice  and  public  procedure  hereon  are 
impracticable,  and  good  cause  exists  for 
making  this  amendment  effective  in  less 
than  30  days. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  conunents  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described. 

Cost  Impact 

The  FAA  estimates  that  175  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  will  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
required  detailed  inspection,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  required  detailed  inspection  on 
U.S.  operators  is  estimated  to  be 
$21,000,  or  $120  per  airplane. 


Should  an  operator  be  required  to 
accomplish  the  required  replacement  of 
attachment  clips  and  addition  of  cup 
washers,  it  will  take  approximately  80 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  The  manufacturer  will  provide 
required  parts  at  no  cost  to  operators. 
Based  on  these  figures,  the  cost  impact 
of  these  required  actions  on  U.S. 
operators  (approximately  81  airplanes) 
is  estimated  to  be  $388,800.  or  $4,800 
per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  required  replacement  of 
attachment  clips,  it  will  take 
approximately  20  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
manufacturer  will  provide  required 
parts  at  no  cost  to  operators.  Based  on 
these  figures,  the  cost  impact  of  this 
required  action  on  U.S.  operators 
(approximately  94  airplanes)  is 
estimated  to  be  $112,800,  or  $1,200  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety,  and  the 
inspection  and  repair  requirements  of 
this  AD  were  not  preceded  by  notice 
and  an  opportunity  for  public  comment, 
comments  are  invited  on  this  portion  of 
the  rule.  Interested  persons  are  invited 
to  comment  on  this  rule  by  submitting 
such  written  data,  views,  or  arguments 
as  they  may  desire.  Communications 
shall  identify  the  rules  docket  number 
and  be  submitted  in  triplicate  to  the 
address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  in  light  of  the 
comments  received.  Factual  information 
that  supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  rules  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-NM-84-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  rules  docket.  A  copy  of 
it  may  be  obtained  from  the  rules  docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-15-02    Aerospatiale:  Amendment  3&- 
10075.  Docket  95-NfM-S4-AD. 

Applicability:  All  Model  ATR42  series 
airplanes  and  Model  ATR72  series  airplanes, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  t)een  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  oa  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  deformation  of  the  attachment 
clips  on  the  wing-to-fuselage  fairings  and  on 
the  upper  cowlings  of  the  engine  nacelle, 
which  could  result  in  the  fairing  and 
cowlings  detaching  from  the  airplane  during 
flight  and  subsequently  causing  damage  to 
the  empennage  or  posing  a  hazard  to  persons 
or  property  on  the  ground,  accompUsh  the 
following: 

(a)  Within  30  da3rs  after  the  effective  date 
of  this  AD.  perform  a  one-time  detailed 
visual  inspection  of  the  wing-to-fuselage 
firings  and  the  upper  cowlings  of  the  engine 
nacelle  to  ensure  that  all  attachment  screws, 
chpx,  and  other  attachment  hardware  is 
secure,  and  that  the  fairing  panel  contains  no 
visible  cracks,  tears,  delamination,  or  other 
damage. 

(b)  If  no  discrepancy  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 


AD,  within  9  months  after  the  effective  date 
of  this  AD.  accomplish  the  requirements  of 
paragraph  fb)(l).  (b)(2),  (b)(3).  or  (b)(4)  of  this 
AD,  as  applicable. 

(1)  For  Model  ATR42  series  airplanes  on 
which  Modification  2601  (Aerospatiale 
Service  Bulletin  ATR42-53-0063)  has  been 
installed:  Replace  the  existing  attachment 
clips  at  the  wing-to- fuselage  fairings  and  the 
engine  nacelle  upper  cowlings  with  new 
attachment  clips,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR42-53- 
0081,  Revision  1,  dated  December  9,  1994. 

(2)  For  Model  ATR42  series  airplanes  on 
which  Modification  2601  (Aerospatiale 
Service  Bulletin  ATR42-53-0063)  has  not 
been  installed:  Install  cup  washers 
(NAS1169C10)  on  the  wing-to-fuselage 
fairing  panels,  and  replace  the  existing 
attachment  clips  at  the  wing-to-fuselage 
fairings  and  the  engine  nacelle  upper 
cowlings  with  new  attachment  clips,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR42-53-0082,  dated  )une  6.  1994. 

(3)  For  Model  ATR72  series  airplanes  on 
which  Modification  2601  (Aerospatiale 
Service  Bulletin  ATR72-53-1008)  has  been 
installed:  Replace  the  existing  attachment 
clips  at  the  wing-to-fuselage  fairings  and  the 
engine  nacelle  upper  cowlings  with  new 
attachment  clips,  in  accordance  with 
Aerospatiale  Service  Bulletin  ATR72-53- 
1043,  Revision  1,  dated  December  9,  1994 

(4)  For  Model  ATR72  series  airplanes  on 
which  Modification  2601  (Aerospatiale 
Service  Bulletin  ATR72-53-1008)  has  not 
been  Installed:  Install  cup  washers 
(NAS1169C10)  on  the  wing-to- fiiselage 
fairing  ftanels,  and  replace  the  existing 
attachment  cUps  at  the  wing-to-fuselage 
fairings  and  the  engine  nacelle  upper 
cowlings  with  new  attachment  clips,  in 
accordance  with  Aerospatiale  Service 
Bulletin  ATR72-53-1044,  dated  June  6,  1994. 

(c)  If  any  discrepancy  is  found  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  prior  to  further  flight,  remove  the  fairing 
panel,  and  perform  a  detailed  visual 
inspection  to  detect  cracks,  tears, 


delamination.  or  other  visible  signs  of 
damage  of  the  fairing  panel. 

(1)  If  no  discrepancy  is  found  during  thar, 
detailed  visual  inspection  required  by 
paragraph  (c)  of  this  AD,  prior  to  further 
flight,  reinstall  the  panel  and  accomplish  the 
requirements  of  paragraph  (b)(1),  (b)(2), 
(b)(3),  or  (b)(4)  of  this  AD.  as  applicable.  No 
further  action  is  required  by  this  AD, 

(2)  If  amy  discrepancy  is  found  during  the 
detailed  visual  inspection  required  by 
paragraph  (c)  of  this  AD.  prior  to  further 
flight,  replace  the  fairing  panel  with  a 
serviceable  panel,  and  install  the  panel  on 
the  airplane  in  accordance  with  the 
requirements  of  paragraph  (h)(1).  fb)(2), 
(b)(3),  or  {b)(4)  of  this  AD,  as  applicable.  No 
further  action  is  required  by  this  AD. 

(d)  As  of  the  eSective  date  of  this  AD,  no 
person  shall  install  an  attachment  clip,  part 
number  S5391010000000  or  part  number 
S5391009400000,  on  any  airplane. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardizabon  Branch,  ANM-113.  FAA. 
Transport  Airplane  Directorate.  Ojjerators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113, 

Not*  Z:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  vrith  sections  21.197  and  21,199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21,199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(g)  The  actions  shall  be  done  in  accordance 
with  the  following  Aerospatiale  service 
bulletins,  which  rontains  the  specified 
effective  pages: 


Service  bulletin  referenced  and  date 


Pi 
nu 


Revision  level 
shown  on  page 


Date  shown  on 
page 


ATR42-53-0081.  Revision  1.  December  9,  1994 

ATR42-53-0082,  June  6,  1994  

ATR72-53-1043,  Revision  1,  December  9,  1994 

ATR72-53-1 044,  Junes,  1994  _ 


1-3  . 

4-15 

4-31 

1,2. 

»-15 

1-38 


1  . 

Original 

Original 

1   

Original 
Original 


Decembers.  1994. 
Jane  6,  1994. 
June  6,  1994. 
Oecembef  9.  1994. 
June  6,  1994. 
June  6.  1994. 
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This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
ana  1  CFR  part  5 1  Copies  may  be  obtained 
from  Aerospatiale,  316  Route  de  Bayonne. 
31060  Toulouse,  Cedex  03,  France.  Copies 
may  be  inspected  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW  ,  Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW..  suite  700,  Washington,  DC. 

(h)  This  amendment  becomes  effective  on 
July  30.  1997. 

Issued  in  Renton,  Washington,  on  July  7, 
1997. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-18202  Filed  7-14-97;  8:45  am) 

BIUJNO  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-SW-26-AD;  Amendment 
39-10077;  AD  97-15-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron,  Inc.  Model  21 4B, 
214B-1,  and  214ST  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  EKDT. 
ACTION:  Final  rule. 

SUKMiARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Bell  Helicopter  Textron, 
Inc.  (BHTI)  Model  214B,  214B-1,  and 
214ST  helicopters,  that  currently 
establishes  a  mandatory  retirement  life 
of  60,000  high- power  events  for  the 
main  transmission  upper  planetary 
carrier  (carrier).  This  amendment 
requires  changing  the  method  of 
calculating  retirement  life  for  the  carrier 
from  high-power  events  to  a  maximum 
accumulated  Retirement  Index  Number 
(RIN)  of  120,000.  This  amendment  is 
prompted  by  fatigue  analyses  and  tests 
that  show  certain  carriers  fail  sooner 
than  originally  anticipated  because  of 
the  unanticipated  high  number  of  lifts 
or  takeoffs  (torque  events)  performed 
with  those  carriers  in  addition  to  the 
time-in-service  (TIS)  accrued  under 
other  operating  conditions.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  fatigue  failure  of  the  carrier, 
which  could  result  in  failure  of  the  main 
transmission  and  subsequent  loss  of 
control  of  the  helicopter. 
EFFECTiVE  DATE:  August  19,  1997. 
ADDRESSES:  The  service  information 
referenced  in  Note  2  of  this  AD  may  be 


obtained  from  Bell  Helicopter  Textron, 
Inc.,  P.O.  Box  482,  Fort  Worth,  Texas 
76101. 

FOR  FURTHER  INFORI^IATION  CONTACT:  Mr. 
Uday  Garadi,  Aerospace  Engineer,  FAA, 
Rotorcrafl  Directorate,  Rotorcraft 
Certification  Office,  Fort  Worth.  Texas 
76193-0170,  telephone  (817) 222-5157, 
fax  (817)  222-5959. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  94-02-05, 
Amendment  39-8803  (59  FR  32325, 
June  23,  1994).  which  is  applicable  to 
BHTI  Model  214B,  214B-1,  and  214ST 
helicopters,  was  published  in  the 
Federal  Register  on  January  14, 1997 
(62  FR  1864).  That  action  proposed  to 
require  creation  of  a  component  history 
card  or  equivalent  record  using  the  RIN 
system  and  a  system  for  tracking 
increases  to  the  accumulated  RIN,  and 
proposed  to  establish  a  retirement  life  of 
a  maximiun  of  120,000  accumulated 
RIN  for  the  carrier. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed,  with  one  editorial 
change.  The  ADDRESSES  paragraph  in  the 
preamble  has  been  changed  to  clarify 
that  the  service  bulletin  is  not 
incorporated  into  the  AD,  but  is 
mentioned  in  Note  2  for  information 
only.  The  FAA  has  determined  that  this 
change  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

The  FAA  estimates  that  11  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  virill  take  approximately  (1) 
48  work  hours  per  helicopter  to  replace 
the  affected  part  due  to  the  new  method 
of  determining  the  retirement  life 
required  by  this  AD;  (2)  2  work  hours 
per  helicopter  to  create  the  component 
history  card  or  equivalent  record 
(record);  and  (3)  10  work  hours  per 
helicopter  to  maintain  the  record  each 
year,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $29,516  per 
helicopter.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $61,813  for 
the  first  year  and  $60,713  for  each 
subsequent  year.  These  costs  assume 
replacement  by  the  carrier  of  one-sixth 
of  the  fleet  each  year,  creation  and 
maintenance  of  the  records  for  all  the 
fleet  the  first  year,  and  creation  of  one- 
sixth  of  the  fleet's  records  and 


maintenance  of  the  records  for  all  the 
fleet  each  subsequent  year. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  rules  docket.  A  copy  of 
it  may  be  obtained  from  the  ndes  docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regtdations  (14  CFR 
peirt  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

$39.13    [Amended] 

2.  Section  39,13  is  amended  by 
removing  Amendment  39-8803  (59  FR 
32325,  June  23,  1994),  and  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-10077,  to  read  as 
follows: 

AD  97-15-04    Bell  Helicopter  Textron,  Inc. 
(BHTI):  Amendment  39-10077  Docket 
No.  94-SW-26-AD.  Supersedes  AD  94- 
02-05,  Amendment  39-8803. 
Applicability:  Model  214B.  214B-1,  and 
214ST  helicopters  with  main  transmission 
upper  planetary  carrier  (carrier),  part  number 
(P/N)  214-040^77-007  or -101,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
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modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (e)  to  request  approval 
from  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  diffierent 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  reftair  ramove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  within  25  hours 
time-in-service  (TIS]  after  the  effective  date 
of  this  AD,  unless  accomplished  praviously. 

To  prevent  fatigue  &iiure  of  the  carrier, 
which  could  result  in  ^lure  of  the  main 
transmission  and  subsequent  loss  of  control 
of  the  helicopter,  accomplish  th«  following: 

(a)  Create  ■  component  history  card  or 
equivalent  record  for  the  carrier,  P/N  214- 
040-077-007  or -101. 

(b)  Determine,  and  record  the  accunmlated 
Retirenwnt  Index  Ninnber  (RlhQ  to  date  on 
the  carrier  as  follows  (if  the  multiplkatien 
results  in  a  fraction,  round  the  results  ap  to 
the  next  whole  number): 

(1)  For  Model  214B  oi  B-1  helicopters: 
(i)  Multiply  the  highrpower  evant  total  to 

d^  l^  2,  or 
(ii)  If  the  actual  operating  hours  am  known, 

and: 

(A)  If  the  type  of  operation  is  in«»m«l  load 
lift  operations  only,  multiply  each  operating 
hour  by  7; 

(B)  If  the  type  of  operation  involves  any 
external  load  lift  operatiana  and  the  nomber 
of  extemalload  lift  operations  is  known,  use 
the  table  below  and  multiply  the  appropriate 
Csctor  for  the  average  number  of  extemid  load 
lift  operations  by  the  number  of  actual 
operating  houa: 


Average  number  of  external  toad 
Im  operations  per  hour 


0-2.00 

2.01-5.00  .... 
5.01-16.00  .. 
16.01-27.00 
above  27.00 


Factor' 


7 

7 

14 

21 

28 


^  RIN  -  Factor  x  Actual  Operating  Hours. 

(C)  If  the  tjrpe  of  operation  involves  any 
external  load  lift  operations  and  the  number 
of  external  load  lift  (^>erations  is  unknown, 
multiply  each  actual  operating  hoiir  by  21;  or 

(D)  If  the  type  of  operation  is  imknown, 
multiply  each  acttial  operating  hour  by  21. 

(iii)  If  the  actual  operating  hours  are 
unicnowTi,  assume  900  operating  hours  f>er 
calendar  year.  Prorate  the  assumed  operating 
hours  for  partial  )rears. 

(A)  If  the  type  of  operation  is  internal  only, 
multiply  the  assumed  operating  hours  by  7. 

(B)  If  the  type  of  Ofteration  involves  any 
external  load  lift  operations  and  the  number 
of  external  load  lift  operations  is  known,  use 
the  table  in  paragraph  (b)(l)(ii)(B)  and 
multiply  the  appropriate  factor  for  the 


average  number  of  external  load  lift 
o[}erations  by  the  number  of  assumed 
operating  hours. 

(C)  If  the  type  of  operation  involves  any 
external  load  lift  op>erations  and  the  number 
of  external  load  lift  operations  is  unknown, 
multiply  each  assumed  operating  hour  by  21. 

(D)  If  the  type  of  operation  is  unknown, 
multiply  each  assumed  operating  hour  by  21. 

(2)  For  Model  214ST  helicopters: 

(i)  Multiply  the  high-power  event  total  to- 

date  by  2,  or 
(ii)  Multiply  the  factored  Qight  hour  total 

to-date  by  12. 

Note  2:  BHTI  Alert  Service  Bulletin  (ASB) 
214—94-52,  which  is  applicable  to  Model 
214B  helicopters,  and  ASB  214ST-94-66, 
which  is  applicable  to  Model  214ST 
helicopters,  both  of  which  are  dated 
November  7, 1994,  pertain  to  this  subject 

(c)  After  compliance  with  paragraphs  (a) 
and  (h)  of  this  AD,  and  duiing^each  operation 
thereafter,  maintain  a  count' of  each  lift  or 
takeoff  performed  and  at  the  end  of  each 
day's  operations,  increase  the  accinnulated 
RIN  on  the  component  instory  card  or 
eqiiivalent  record  as  Jbllows: 

(1)  For  Model  214B  and  2146-1 
helicopters, 

(i)  increase  the  RIN  by  1  for  each  takeoff. 

(ii)  Increase  the  RIN  by  1  for  each  external 
load  lift  operation;  or.  inciBaae  the  RIN  by  2 
for  each  external  load  lift  operation  in  which 
the  load  is  picked  up  at  a  hi^aer  elevation 
and  released  at  a  lower  elevation,  and  the 
difference  inthe  elevation  betvreen  the  pick 
up  point  and  the  release  point  is  200  feet  or 
greater. 

(2)  For  Model  214ST  helicopten, 

(i)  Increase  the  RIN  by  2  for  each  takeoff. 

(ii)  Increase  the  RIN  by  2  for  each  external 
load  lift  operation;  or.  increase  the  RIN  by  4 
for  each  external  load  lift  in  which  the  load 
is  picked  up  at  a  higher  elevation  and 
released  at  a  lower  elevation  and  the 
diffsrence  in  elevation  between  the  pick  up 
point  and  the  release  point  is  200  feet  or 
greater. 

(d)  Remove  the  carrier,  P/N's  214-04O- 
077-007  or  -101,  from  service  on  or  before 
attaining  an  accumulated  RIN  of  120,000. 
The  carrier  is  no  longer  retired  tnsed  upon 
flight  hours.  This  AD  revises  the 
Airworthiness  Limitations  section  of  the 
maintenance  manual  by  establishing  a  new 
retirement  life  for  the  carrier  of  120,000  RIN. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Rotorcraft 
Certification  Office,  FAA.  Rotorcraft 
Directorate.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Rotorcraft  Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
ol>tained  from  the  Rotorcraft  Certification 
Office. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 


to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(g)  This  amendment  becomes  effective  on 
August  19.  1997. 

Issued  in  Fort  Worth.  Texas,  on  )uly  8, 
1997 

Larry  M.  Kelly, 

Acting  Manager.  Rotorcraft  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  97-18499  Filed  7-14-97;  8:45  am) 

BILLING  COOC  4eilM3-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosaga  Form  New  Ankntf  Dniga; 
Pyrantel  Pamoata  Suapanston 

AGENCY:  Food  and  Drug  Admioistration. 

HHS. 

ACTXM:  Final  rule. 

summary:  Tlie  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Lambert-Kay.  Division  of  Carter- 
Wallace,  Inc.  The  supplemental  ANADA 
provides  for  oral  uae  4.54  milligrams  per 
milliliter  (mg/mL)  pyrantel  pamoate 
suspension  in  addition  to  the  2.27  mg/ 
tdL  product  for  removal  of  large 
roundworms  and  hookworms  in 
puppies  and  dogs  and  to  prevent 
reinfections  of  Toxocara  canis  in 
puppies  and  adult  dogs  and  in  lactating 
bitches  after  whelping. 
EFreCTtVf  DATE:  July  15,  1997. 
FOR  FURTHER  WTOnMATlOW  CONTACT: 
Lonnie  W.  Luther.  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drag 
Administration,  7500  Standish  PI.. 
Rockville,  MD  20855,  301-594-1623. 
SUPPI^MENTARY  INFORMATION:  Lambert- 
Kay,  Division  of  Carter-Wallace,  Inc., 
P.O.  Box  1001,  Half  Acre  Rd.,  Cranbury,  . 
NJ  08512-0181,  filed  a  supplement  to 
ANADA  200-028  that  provides  for  oral 
use  of  4.54  mg/mL  of  Evict^,  Lassie®, 
and  Vet's  Own®  (pryrantel  pamoate) . 
liquid  wormer  for  removal  of  large 
roundworms  (7.  canis  and  Toxascaiis 
leonina)  and  hookworms  [Ancylostoma 
caninum  and  Uncinaria  stenocephala) 
in  puppies  and  dogs  and  to  prevent 
reinfections  of  T.  canis  in  puppies  and 
adult  dogs  and  in  lactating  bitches  after 
whelping.  The  supplemental  ANADA 
provides  for  use  of  4.54  mg/mL  pyrantel 
pamoate  suspension  in  addition  to  2.27 
mg/mL  suspension. 

Approval  of  supplemental  ANADA 
200-028  for  Lambert-Kay's  pyrantel 
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pamoate  suspension  is  as  a  generic  copy 
of  Pfizer's  NADA  100-237  Nemex-2™ 
(pyrantel  pamoate)  suspension.  The 
supplemental  ANADA  is  approved  as  of 
June  4,  1997.  and  the  regulations  are 
amended  in  21  CFR  520.2043(b)(2)  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.1  l(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Farklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d')(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  envirorunent.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subfects  in  21  CFR  Part  S20 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.2043  is  amended  by 
revising  paragraph  (b)(2)  to  read  as 
follows: 

f  520.2043    Pyrantel  pamoate  suspension. 

(b)*  *  * 

(2)  Sponsors.  See  Nos.  000069  and 
011615  for  use  of  2.27  and  4.54 
milligrams  per  milliliter  product.  See 
No.  023851  for  use  of  4.54  milligrams 
per  milliliter  product. 

Dated:  June  20,  1997. 

Robert  C  Lmngitoii, 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 

|FR  Doc.  97-18459  Filed  7-14-97;  8:45  am) 

BiLUNQ  cooe  4iao-«i-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Sulfaquinoxallne  Drinking  Water 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTK3N:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by 
Solvay  Animal  Health,  Inc.  The 
supplemental  NADA  provides  for 
revised  conditions  of  use  of 
SMlfaquinoxaline  sodium  in  the  drinking 
water  of  chickens  and  turkeys  to  reflect 
compliance  with  the  results  of  the 
National  Academy  of  Sciences/National 
Research  Council  (NAS/NRC),  Drug 
Efficacy  Study  Implementation  (DESI) 
evaluation  of  the  product  and  FDA's 
conclusions  based  on  that  evaluation. 
EFFECTIVE  DATE:  July  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae.  Center  For  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1623. 
SUPPl-EMENTARY  INFORMATION:  Solvay 
Animal  Health.  Inc..  1201  Northland 
Dr.,  Mendota  Heights,  MN  55120-1149, 
filed  supplemental  NADA  6-707  that 
provides  for  use  of  28.62-percent 
sulfaquinoxallne  sodium  solution  to 
make  0.025-  or  0.04-percent  solution 
used  in  the  drinking  water  of  chickens 
and  tujkeys  for  control  of  coccidiosis, 
acute  fowl  cholera,  and  fowl  typhoid. 

The  supplement  is  approved  as  of 
June  2, 1997.  and  the  regulations  are 
amended  by  adding  new  21  CFR 
520.2325a(a)(4)  to  reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
ciimulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 


nor  an  environmental  impact  statement 
is  required. 

List  of  Subiects  in  21  CFR  Part  320 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine.  21 
CFR  part  520  is  amended  as  follows: 

PART  520-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

2.  Section  520.2325a  is  amended  by 
adding  new  paragraph  (a)(4)  to  read  as 
follows: 

§  520.2325a    Sulfaqulnoxailne  drinking 


(a)"   •   • 

(4)  No.  053501  for  use  of  a  28.62- 
percent  sulfaquinoxallne  sodium 
solution  as  provided  in  paragraphs 
(c)(1).  (c)(2).  and  (c)(3)  of  Uiis  section. 


Dated:  June  20,  1997. 
Robert  C  LMngBtoa, 
Director.  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-18458  Filed  7-14-97;  8:45  ami 
BHJJNQ  COOE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Moxidectin  Tablets 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  new  animal  drug 
application  (NADA)  filed  by  Fort  Dodge 
Animal  Health.  The  NADA  provides  for 
oral  use  of  moxidectin  tablets  for  dogs 
to  prevent  canine  heartworm  infections 
and  subsequent  development  of  canine 
heartworm  disease. 
EFFECTTVE  DATE:  July  15, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  K.  Larkins.  Center  for  Veterinary 
Medicine  (HFV-112).  Food  and  Drug 
Administration,  7500  Standish  PI.. 
Rockville.  MD  20855.  301-594-0614. 
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SUPPLEMENTARY  INFORMATION:  Fort 
Dodge  Animal  Health,  Div.  of  American 
Home  Products  Corp..  800  Fifth  St.  N'W., 
P.O.  Box  518,  Fort  Dodge,  lA  50501, 
filed  original  NADA  141-051  that 
provides  for  oral  use  of  ProHeart''^ 
(moxidectin)  tablets  in  dogs  to  prevent 
infections  by  the  canine  heartworm 
Dirofilaria  immitis  and  the  subsequent 
development  of  canine  heartworm 
disease.  The  drug  is  limited  to  use  by  or 
on  the  order  of  a  licensed  veterinarian. 

The  NADA  is  approved  as  of  May  27, 
1997,  and  the  regulations  are  amended 
by  adding  new  21  CFR  520.1451  to 
reflect  the  approval.  The  basis  for 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  niay  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23.  Rockville.  MD  20857,  between 
9  a.m.  and  4  p.m..  Monday  through 
Friday. 

Under  section  512(c)(2){F)(i)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b(c)(2)(F)(i)).  this 
approval  qualifies  for  5  years  of 
marketing  exclusivity  begiiming  May 
27,  1997,  because  no  active  ingredient  of 
the  drug,  including  any  ester  or  salt  of 
the  active  ingredient,  has  been 
previously  approved  in  any  other 
application  filed  imder  512(b)(1)  of  the 
act. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subiects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food. 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citatioa  for  21  CFR 
part  520  continues  to  read  as  follows: 


Authority:  Sec.  512  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  New  §  520.1451  is  added  to  read  as 
follows: 

§520.1451    Moxidectin. 

(a)  Specifications.  Each  tablet 
contains  30,  68,  or  136  micrograms  of 
moxidectin. 

fb)  Sponsor.  See  No.  000856  in 
§  510.600(c)  of  this  chapter. 

(c)  [Reserved] 

(d)  Conditions  of  use — (1)  Amount.  3 
micrograms  per  kilogram  (1.36 
micrograms  per  pound)  of  body  weight. 

(2)  Indications  for  use.  To  prevent 
infection  by  the  canine  heartworm 
Dirofilaria  immitis  and  the  subsequent 
development  of  canine  heartworm 
disease. 

(3)  Limitations.  Use  once-a-month  in 
dogs  at  8  weeks  of  age  or  older.  Federal 
law  restricts  this  drug  to  use  by  or  on 
the  order  of  a  licensed  veterinarian. 

Dated:  June  20, 1997. 
Michael ).  Blackwell. 

Deputy  Director,  Center  for  Veterinary 

Medicine. 

[FR  Doc.  97-18457  Filed  7-14-97;  8:45  am] 

BILUNG  COOE  416e-«1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  of  Injactable  Dosage  New 
Animal  Drugs;  Changa  of  Sponsor 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  a 
change  of  sponsor  for  an  abbreviated 
new  animal  drug  application  (ANADA) 
from  Phoenix  Pharmaceutical,  Inc.,  to 
Phoenix  Scientific,  Inc. 
EFFECTIVE  DATE:  July  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  McKay,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-827-0213. 
SUPPLEMENTARY  INFORMATION:  Phoenix 
Pharmaceutical,  Inc.,  4621  Easton  Rd., 
P.O.  Box  6457  Farleigh  Station,  St. 
Joseph,  MO  64506-0457,  has  informed 
FDA  that  it  has  transferred  ownership 
of,  and  all  rights  and  interests  in, 
approved  ANADA  200-108 
(dexamethasone  injection)  to  Phoenix 
Scientific.  Inc.,  3915  South  48th  St. 


Terrace,  P.O.  Box  6457.  St.  Joseph,  MO 
64506-0457.  Accordingly,  FDA  is 
amending  the  regulations  in  21  CFR 
522.540  to  reflect  the  change  of  sponsor. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

§522.540    [Anwnded] 

2.  Section  522.540  Dexamethasone 
injection  is  amended  in  paragraph  (a)(2) 
by  removing  "057319"  and  adding,  in  its 
place  "059130". 

Dated:  June  27,  1997. 
Robert  C  LivingBton, 

Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-18461  Filed  7-14-97;  8:45  am) 
BIUJNQ  CODE  4ieo-oi-r 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  l^rograms 
28  CFR  Part  32 
[OJP(BJA)-1121l 
RIN1121-AA44 

Federal  Law  Enforcement  Dependents 
Assistance  Program 

AGENCY:  Office  of  Justice  Programs, 
Bureau  of  Justice  Assistance.  Public 
Safety  Officers'  Benefits  Office.  Justice. 
ACTKW:  Final  rule. 

SUMMARY:  Regulations  are  being  issued 
to  comply  with  the  Federal  Law 
Enforcement  Dependents  Assistance 
(FLEDA)  Act  of  1996.  The  FLEDA 
Program,  to  be  administered  by  the 
Bureau  of  Justice  Assistance  through  a 
delegation  of  authority  from  the 
Attorney  General,  will  provide  financial 
assistance  in  the  form  of  awards  to  the 
children  and  spouses  of  Federal  civilian 
law  enforcement  officers  whose  deaths 
or  permanent  and  total  disabilities  in 
the  line  of  duty  resulted  in  the  payment 
of  benefits  under  the  Public  Safety 
Officers'  Benefits  (PSOB)  Program.  The 
financial  assistance  provided  through 
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the  FLEDA  Program  is  designed  to 
defray  costs  associated  with  higher 
education  for  these  children  and 
spouses. 

EFFECTIVE  DATE:  This  regulation  is 
effecUveJuly  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Allison.  Chief.  Public  Safety  Officers' 
Benefits  Office.  633  Indiana  Avenue. 
N.W.  Washington.  D.C.  20531. 
Telephone:  (202)  307-0635. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Law  Enforcement  Dependents 
Assistance  Act,  P.L.  104-238,  110  Stat. 
3114.  Oct.  3.  1996,  established  a  new 
subpart  2  in  Part  L  of  title  I  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act  of  1968.  42  U.S.C.  §  3796  et  seq.)  to 
provide  financial  assistance  to  the 
children  and  spouses  of  Federal  civilian 
law  enforcement  officers  killed  or 
permanently  and  totally  disabled  in  the 
line  of  duty.  The  legislation 
redesignated  the  existing  Public  Safety 
Officers'  Benefit  (PSOB)  Act  as  subpart 
1  of  Part  L. 

This  Act  further  recognizes  the 
sacrifices  and  invaluable  contributions 
made  to  public  safety  in  our  Nation  by 
Federal  law  enforcement  officers  and 
their  families.  The  Federal  Law 
Enforcement  Dependents  Assistance 
(FLEDA)  program  extends  to  the 
families  of  fallen  or  disabled  Federal 
law  enforcement  officers  the  higher 
educadon  assistance  already  available  to 
state  and  local  law  enforcement  officers 
in  many  states.  As  stated  in  the  Act,  the 
purposes  of  this  program  are — 

(1)  to  enhance  the  appeal  of  service  in 
civilian  Federal  law  enforcement 
agencies; 

(2)  to  extend  the  benefits  of  higher 
education  to  qualified  and  deserving 
persons  who.  by  virtue  of  the  death  or 
total  disability  of  an  eligible  officer,  may 
not  be  able  to  afford  it  otherwise;  and 

(3)  to  allow  the  family  members  of 
eligible  officers  to  attain  the  vocational 
and  educational  status  which  they 
would  have  attained  had  a  parent  or 
spouse  not  been  killed  or  disabled  in  the 
line  of  duty. 

As  an  amendment  to  the  existing 
PSOB  program,  the  FLEDA  program 
offers  educational  benefits  to  the  spouse 
or  children  of  Federal  law  enforcement 
officers  with  respect  to  whom  a  claim 
has  already  been  approved  under  the 
PSOB  program.  Thus,  although  the 
standards  for  the  two  programs  differ, 
these  regulations  are  drafted  as  far  as 
possible  to  rely  on  existing 
determinations  made  by  the  Bureau  of 
Justice  Assistance  under  the  PSOB 
program  regarding  the  death  or 
disability  of  a  Federal  law  enforcement 
officer  in  the  line  of  duty. 


The  FLEDA  program  authorizes  the 
payment  of  benefits  to  eligible 
dependents  for  attendance  at  an 
approved  program  of  education  at 
institutions  of  higher  learning.  The 
program  incorporates  by  reference 
established  definitions  relating  to 
eligible  institutions  and  other  standard 
requirements  for  federal  student  aid 
programs  under  Title  IV  of  the  Higher 
Education  Act  of  1965  (20  U.S.C.  1970 

et  seq.). 

In  general,  eligible  dependents  may 
receive  educational  assistance  for  up  to 
45  months  of  full-time  education  or 
training,  or  a  proportionately  longer 
period  of  time  for  a  peirt-time  program. 
Absent  a  finding  of  extraordinary 
circumstances,  a  dependent  child  will 
not  be  eligible  to  receive  educational 
benefits  under  the  FLEDA  program  after 
the  child's  27th  birthday. 

Educational  benefits  under  FLEDA  are 
calculated  under  the  standards  of  38 
U.S.C.  3532.  at  the  time  the  educational 
expenses  are  incurred.  Presently,  the 
educational  assistance  allowance  for  an 
eligible  person  pursuing  a  program  of 
education  consisting  of  institutional 
courses  is  $404  per  month  for  full-time, 
$304  for  three-quarter-time,  and  $202 
for  half-time  pursuit,  and  proportional 
amoimts  for  persons  pursuing  a  program 
of  education  less  than  half-time. 
Separately  determined  amounts  are 
available  for  a  program  of  education  that 
includes  training  in  a  business  or 
industrial  establishment;  for  a  "farm 
cooperative"  program;  or  for  an 
independent  study  program. 

All  eligible  dependents  may  seek 
assistance  prospectively  for  attendance 
at  an  approved  program  of  education. 
Dependents  of  a  Federal  law 
enforcement  officer  who  was  killed  in 
the  line  of  duty  on  or  after  May  1 ,  1992, 
also  are  eligible  to  receive  retroactive 
benefits  for  a  program  of  education  they 
have  already  undertaken.  The 
calculation  of  retroactive  benefits  shall 
be  on  the  same  basis  as  prospective 
assistance.  Such  dependents  are  eligible 
for  prospective  assistance  as  well, 
although  the  amount  of  retroactive 
benefits  will  be  counted  in  applying  the 
durational  limits  on  assistance. 
Dependents  entitled  to  retroactive 
benefits,  if  they  so  choose,  may  forgo 
such  benefits  and  apply  only  for 
prospective  assistance. 

On  April  24,  1997,  the  Bureau  of 
Justice  Assistance  (Bureau)  published 
proposed  regulations  in  the  Federal 
Re^ster  for  implementation  of  the 
FLEDA  Program.  In  addition  to 
publication,  the  proposed  regulations 
were  sent  to  Federal  law  enforcement 

agencies,  and  the  families  of  Federal  law 

enforcement  officers  killed  or 


permanently  and  totally  disabled  in  the 
line  of  duty.  Reviewers  were  invited  to 
comment  over  a  thirty-day  period, 
which  ended  May  27.  1997. 

Comments  were  received  from  one 
individual,  the  United  States  Postal 
Service,  and  the  U.S.  Department  of 
Education.  The  Postal  Service  expressed 
the  support  of  its  Postal  Inspection 
Service  for  the  proposed  regulations, 
and  the  FLEDA  Program  in  general. 

The  U.S.  Department  of  Education 
recommended  that  the  Section 
32.38(a)(4)  provision  in  the  proposed 
regulations  for  denial  of  FLEDA  benefits 
to  dependents  who  are  in  default  on 
federally  guaranteed  student  loans  be 
expanded  to  apply  to  persons  in  default 
on  any  student  loan  made  through  Title 
IV  of  the  Higher  Education  Act  of  1965. 
The  Bureau  concurs  with  this 
recommendation  and  has  modified 
Section  32.38(a)(4)  accordingly.  This 
modification  does  not  limit  FLEDA 
applicants'  ability  to  use  financial 
assistance  being  provided  by  the  Bureau 
to  repay  defaulted  loans  consistent  with 
an  approved  repayment  plan. 

The  U.S.  Department  of  Education 
also  pointed  out  that,  with  the  exception 
of  Federal  Pell  Grants,  assistance 
received  through  the  FLEDA  Program 
will  be  considered  by  the  Secretary  of 
Education  in  determining  a  student's 
need  for  financial  assistance  through  the 
Title  rv  Student  Financial  Assistance 
Program.  This  finding  does  not 
necessitate  a  modification  to  Section 
32.37(c)  of  the  FLEDA  regulations,  but 
is  nonetheless  important  for  FLEDA 
applicants  to  be  aware  of.  It  is  the 
opinion  of  the  U.S.  Department  of 
Education  and  the  Bureau  that  this 
finding  will  not  adversely  affect  an 
individual's  financial  ability  to  obtain 
the  benefits  of  higher  education  because 
reductions  in  Title  IV  assistance  are 
anticipated  to  be  offset  by  FLEDA 
assistance. 

The  individual  respondent  asked 
whether  the  age  27  limitation  set  forth 
in  the  FLEDA  statute  and  at  32.22  (c)  of 
the  regulations  pertains  to  the  age  of  the 
child  at  the  time  of  his  or  her  parent's 
death  or  disability,  or  rather  to  the 
child's  age  at  the  time  of  application  for 
FLEDA  benefits.  Section  32.22  (c)  refers 
to  the  child's  age  at  the  time  of 
application  for  FLEDA  assistance. 
However,  under  the  FLEDA  statute  and 
regulations  as  written,  a  child  over  the 
age  of  27  could  request  retroactive 
assistance  for  educational  costs  incurred 
prior  to  his  or  her  27th  birthday.  In 
addition,  the  current  wording  of  the 
regulations  allows  for  exceptions, 
consistent  with  the  statute,  for 
extraordinary  circumstances  that 
precluded  the  «hild  from  pursuing  a 
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program  of  higher  education  prior  to  age 
27. 

The  individual's  second  question  was 
whether  FLEDA  assistance  could  be 
applied  to  graduate  school  if  the  child 
was  younger  than  27  at  the  time  of  his 
or  her  parent's  death,  but  over  age  27 
while  attending  graduate  school.  FLEDA 
assistance  can  be  used  to  defray  the 
costs  of  graduate  school.  However,  as 
indicated  above,  educational  costs 
incurred  beyond  the  age  of  27  are  not 
compensable  under  the  FLEDA 
Program,  absent  a  finding  of 
extraordinary  circumstances  which 
precluded  the  child  from  pursuing  a 
program  of  higher  education  prior  to  age 
27. 

The  third  question  asked  by  the 
respondent  was  whether  FLEDA 
assistance  could  be  received 
retroactively  to  reimburse  a  student  for 
loans  that  were  paid  off  after  the  death 
or  disability  of  his  or  her  parent. 
Consistent  with  Section  32.35  of  the 
regulations,  FLEDA  assistance  can  be 
used  to  reimburse  a  student  for  higher 
education  loans  that  vfere  paid  off 
following  the  death  or  disability  of  his 
or  her  parent.  Consistent  with  Section 
32.35  of  the  regulations,  FLEDA 
assistance  can  be  used  to  reimburse  a 
student  for  higher  education  loans  that 
were  paid  off  following  the  death  or 
disability  of  his  or  her  parent  if  the 
loans  were  for  educational  expenses 
incurred  following  the  death  or 
disability  of  the  Federal  law 
enforcement  officer. 

Executive  Order  12866 

This  regulation  has  been  written  and 
reviewed  in  accordance  with  Executive 
Order  12866,  §  1(b).  Principles  of 
Regulation.  The  Office  of  Justice 
Programs  has  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866,  §  3(f), 
Regulatory  Planning  and  Review,  and 
accordingly  this  rule  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Executive  Order  12612 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 


Regulatory  Flexibility  Act 

The  Office  of  Justice  Programs,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and  by 
approving  it  certifies  that  this  regulation 
will  not  have  a  significant  economic 
impact  upon  a  substantial  number  of 
small  entities  for  the  following  reasons: 
The  FLEDA  program  will  be 
administered  by  the  Office  of  Justice 
Programs,  and  any  funds  distributed 
under  it  shall  be  distributed  to 
individuals,  not  entities,  and  the 
economic  impact  is  limited  to  the  Office 
of  Justice  Program's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1095 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  section,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significanUy  or  uniquely  affect  small 
governments.  Therefore.  Ho  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1986 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  cost  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Paperwork  Reduction  Act 

The  collection  of  information 
requirements  contained  in  the  proposed 
regulation  will  be  submitted  to  the 
Office  of  Management  and  Budget  for 
review  under  the  Paperwork  Reduction 
Act  (44  U.S.C.  3504(h)). 

List  of  Subiects  in  28  CFR  Part  32 

Administrative  practice  and 
procedure.  Claims.  Disability  benefits. 
Law  enforcement  officers. 

For  the  reasons  set  out  in  the 
preamble,  tide  28.  part  32  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  32— PUBUC  SAFETY  OFRCER'S 
DEATH  AND  DISABILITY  BENERTS 

1.  The  authority  citation  for  Part  32 
continues  to  read  as  follows: 


Authority:  Part  L  of  title  I  of  the  Omnibus 
Crime  Control  and  Safe  Streets  Act  of  1968, 
as  amended  (42  U.S.C.  3711  et  seq.] 

Subpart  A — [Amended] 

2.  The  heading  "Subpart  A — 
Introduction"  is  revised  to  read 
"Subpart  A — Death  and  Disability 
Benefits". 


532.1  [An 

3.  In  §  32.1(a),  in  the  first  sentence, 
the  phrase  "The  purpose  of  this  part"  is 
revised  to  read  "The  purpose  of  this 
subpart"  and  in  the  parenthetical,  the 
phrase  "part  L"  is  revised  to  read 
"subpart  1  of  part  L". 

132.2  [Amendwf] 

4.  In  §  32.2.  the  phrase  "For  purposes 
of  this  subpart — "  is  added  as 
introductory  text  before  paragraph  (a). 

Sutipart  B — [Amended] 

5.  The  heading  "Subpart  B — Officers 
Covered"  is  removed  and  an 
undesignated  center  heading  reading 
"Officers  Covered"  is  inserted  in  its 
place. 

Subpart  C — [Amended] 

6.  The  heading  "Subpart  C — 
Beneficiaries"  is  revised  to  read 
"Beneficiaries"  as  an  undesignated 
center  heading. 

§32.10    [Amended] 

7.  In  §  32.10(a)  introductory  text,  the 
phrase  "subpart  B  of  this  part  and 
§32.11  of  subpart  C  of  this  part"  is 
revised  to  read  "this  subpart". 

Subpart  D — [Amended] 

8.  The  heading  "Subpart  D — Interim 
and  Reduced  Death  Payments  "  is 
removed  and  an  undesignated  center 
heading  reading  "Interim  and  Reduced 
Death  Payments"  is  added  in  its  place. 


§32.16    [Ar 

9.  In  §  32.16(a),  the  phrase  "sifbpart 
C"  is  revised  to  read  "§§  32.10  through 
32.15". 

Subpart  E— [AmerxJed] 

10.  The  heading  "Subpart  E— Filing 
and  Processing  of  Claims"  is  removed 
and  an  undesignated  center  heading 
reading  "Filing  and  Processing  of 
Claims"  is  added  in  its  place. 

Subpart  F — [Amended] 

11.  The  heading  "Subpart  F— 
Determination,  Hearing,  and  Review"  is 
removed  and  an  undesignated  center 
heading  reading  "Determination, 
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Hearing,  and  Review"  is  added  in  its 
place. 

Subpart  G— {Amended] 

12.  The  heading  "Subpart  G — 
National  f*rograms  for  Families  of  Public 
Safety  Officers  Who  Have  Died  in  the 
Line  of  Duty"  is  removed  and  an 
undesignated  center  heading  reading 
"National  Programs  for  Families  of 
Public  Safety  Officers  Who  Have  Died  in 
the  Line  of  Duty"  is  added  in  its  place. 

13.  Part  32  is  amended  by  addmg  the 
following  new  subpart  B  following 
§32.25: 

Subpart  B— Federal  Law  Enforcement 
Dependents  Assistance 

32.31  Purpose. 

32.32  Definitions. 

32.33  Eligibility  for  assistance. 

32.34  Application  for  assistance. 

32.35  Retroactive  benefits. 

32.36  Action  on  applications  for  benefits. 

32.37  Determination  of  benefits. 

32.38  Denial  of  benefits. 

32.39  .\ppeals. 

32.40  Repayment. 

Subpart  B — Federal  Law  Enforcement 
Dependents  Assistance 

$32.31     Purpose. 

This  subpart  implements  the  Federal 
Law  Enforcement  Dependents 
Assistance  Act  of  1996,  which 
authorizes  the  payment  of  financial 
assistance  for  the  purpose  of  higher 
education  to  the  dependents  of  Federal 
law  enforcement  officers  who  are  found, 
under  the  provisions  of  subpart  A  of  this 
part,  to  have  died  as  a  direct  and 
proximate  result  of  a  personal  injury 
sustained  in  the  line  of  duty,  or  to  have 
been  permanently  and  totally  disabled 
as  the  direct  result  of  a  catastrophic 
injury  sustained  in  the  line  of  duty. 

§32.32    Definitions. 

For  purposes  of  this  subpart: 
(a)  The  Act  means  the  Federal  Law 
Enforcement  Dependents  Assistance  Act 
of  1996,  Pub.  L.  104-238,  Oct.  3,  1996, 
codified  as  Subpart  2  of  Part  L  of  title 
I  of  the  Omnibus  Crime  Control  and 
Safe  Streets  Act  of  1968.  42  U.S.C. 
3796d  et  seq. 

(bKl)  Bureau  means  the  Bureau  of 
Justice  Assistance  of  the  Office  of  Justice 
Programs,  which  is  authorized  to 
implement  the  provisions  of  this 
subpart. 

(2)  PSOB  means  the  PubUc  Safety 
Officers'  Benefits  program  administered 
by  the  Bureau  under  subpart  A  of  this 
part. 

(3)  FLEDA  means  the  Federal  Law 
Enforcement  Dependents  Assistance 
program  administered  by  the  Bureau 
under  this  subpart. 


(c)  Federal  law  enforcement  officer 
means  any  law  enforcement  officer,  as 
defined  in  §  32.2(m),  employed  in  a 
civilian  capacity  by  an  agency  of  the 
United  States  Government,  with  respect 
to  whom  PSOB  benefits  have  been 
approved  under  subpart  A  of  this  part 
on  account  of  the  officer's  death  or 
disability  in  the  line  of  duty. 

(d)  Child  means  any  person  who  was 
the  biological,  adopted,  or  posthumous 
child,  or  the  stepchild,  of  a  Federal  law 
enforcement  officer  at  the  time  of  the 
officer's  death  or  disabling  injiuy  with 
respect  to  which  PSOB  benefits  were 
approved  under  subpart  A  of  this  part. 
A  step-child  must  meet  the  provisions 
set  forth  in  §32.15. 

(e)  Spouse  means  the  husband  or  wife 
of  a  deceased  or  permanently  and  totally 
disabled  officer  at  the  time  of  the 
officer's  death  or  disabling  injury  with 
respect  to  which  PSOB  benefits  were 
approved  under  subpart  A  of  this  part, 
and  includes  a  spouse  living  apart  from 
the  officer  at  that  time  for  any  reason. 

(f)  Dependent  means  the  child  or 
spouse  of  any  eligible  Federal  law 
enforcement  officer. 

(g)  Program  of  education  means  any 
curriculum  or  any  combination  of  unit 
courses  or  subjects  pursued  at  an 
eligible  educational  institution,  which 
generally  is  accepted  as  necessary  to 
fulfill  requirements  for  the  attainment  of 
a  predetermined  and  identified 
educational,  professional,  or  vocational 
objective.  It  includes  coiu^e  work  for 
the  attainment  of  more  than  one 
objective  if.  in  addition  to  the  previous 
requirements,  all  of  the  objectives 
generally  are  recognized  as  reasonably 
related  to  a  single  career  field. 

(h)  Eligible  educational  institution 
means  a  postsecondary  institution 
which — 

(1)  Is  described  in  section  481  of  the 
Higher  Education  Act  of  1965  (20  U.S.C. 
1088).  as  in  effect  on  October  3. 1996, 
including — 

(i)  An  institution  of  higher  education 
as  defined  in  section  1201(a)  of  such  Act 
(20  U.S.C.  1141(a)), 

(ii)  A  proprietary  institution  of  higher 
education, 

(iii)  A  postsecondary  vocational 
institution,  or 

(iv)  A  foreign  medical  school;  and 

(2)  Is  eligible  to  participate  in  student 
assistance  programs  imder  title  TV  of 
such  Act  (20  U.S.C.  1070  et  seq.). 

(i)  Satisfactory  progress  means  that 
the  dependent  is  maintaining 
satisfactory  progress  in  the  program  of 
education,  as  determined  under  section 
484(c]  of  the  Higher  Education  Act  of 
1965.  as  amended  (20  U.S.C.  1091(c)). 

(j)  Educational  expenses  means 
tuition,  room  and  board,  books. 


supplies,  fees,  and  transportation 
expenses  that  are  consistent  with  the 
educational,  professional  or  vocational 
objectives  set  forth  by  the  applicant  in 
the  application  for  assistance. 

%  32.33    Eligibility  for  assistance. 

(a)  Subject  to  the  availability  of 
appropriations,  and  the  provisions  of 
the  Act  and  this  subpart,  the  Bureau 
shall  provide  financial  assistance  to  a 
dependent  who  attends  a  program  of 
education  at  an  eligible  educational 
institution  and  is — 

(1)  The  child  of  any  Federal  law 
enforcement  officer  with  respect  to 
whom  PSOB  benefits  have  been 
approved  under  subpart  A  of  this  part; 
or 

(2)  The  spouse  of  such  an  officer  at 
the  time  of  the  officer's  death  or  on  the 
date  of  the  officer's  totally  and 
permanently  disabling  injury. 

(b)  The  educational  assistance  imder 
this  subpart  is  intended  for  the  sole 
purpose  of  defraying  the  costs  of 
educational  expenses  and  may  only  be 
used  to  defray  such  costs.  A  certification 
of  educational  use  will  be  required. 

(c)  No  child  shall  be  eligible  for 
assistance  under  this  subpart  after  the 
child's  27th  birthday,  absent  a  finding 
by  the  Bureau  of  extraordinary 
circumstances  precluding  the  child  from 
piu^uing  a  program  of  education, 
including  but  not  limited  to  the  death  of 
a  relative,  personal  injury  or  illness  of 
the  student,  military  service,  or 
financial  hardship. 

(d)  No  dependent  shall  receive 
assistance  under  this  subpart  for  a 
period  in  excess  of  forty-five  months  of 
full-time  education  or  training,  or  a 
proportionate  period  of  time  for  a  part- 
time  program. 

$  32.34    Application  for  assistance. 

(a)  A  person  seeking  assistance  under 
this  subpart  shall  submit  an  application 
to  the  Bureau  in  such  form  and 
containing  such  information  as  the 
Bureau  may  reasonably  require.  The 
provisions  of  §  32.21  relating  to 
evidence  shall  apply  to  applications 
under  this  subpart. 

(b)  An  applicant  for  assistance  under 
this  subpart  must  establish  that  the 
Bureau  previously  has  received  and 
approved  a  claim  for  PSOB  benefits 
under  subpart  A  of  this  part  with 
respect  to  the  death  or  disability  of  the 
parent  or  spouse  of  the  applicant. 

(1)  A  spouse  or  child  recognized  as 
the  beneficiary  of  a  PSOB  claim  under 
subpart  A  of  the  part  with  respect  to  a 
deceased  officer  will  be  recognized  as  a 
spouse  or  child  for  purposes  of  this 
subpart. 
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(2)  In  the  case  of  a  disabled  Federal 
law  enforcement  officer  approved  for 
PSOB  benefits  under  subpart  A  of  this 
part,  applicants  for  assistance  under  this 
subpart  must  submit  birth  or  marriage 
certificates  or  other  proof  of  relationship 
consistent  with  §§32.12  (spouse)  and 
32.13  (child),  if  such  evidence  had  not 
been  submitted  with  respect  to  the 
PSOB  claim. 

(c)  The  application  shall  describe  the 
program  of  education  at  an  eligible 
educational  institution,  and  the 
educational  expenses  for  which 
assistance  is  sought.  A  request  for 
assistance  may  be  for  prospective 
assistance,  for  retroactive  benefits 
pursuant  to  §  32.35  (if  applicable),  or 
both. 

(d)(1)  A  request  for  prospective 
assistance  must  be  accompanied  by  a 
certified  copy  of  the  official  letter  of 
acceptance  from  the  eligible  educational 
institution  (on  official  letterhead)  to  the 
dependent,  accepting  the  applicant  into 
an  educational  program. 

(2)  The  applicant  also  shall  submit  to 
the  Bureau,  when  it  is  available,  the 
schedule  of  classes  in  which  the 
applicant  is  enrolledi  and  which  must 
be  consistent  with  the  educational, 
professional,  or  vocational  objectives 
stated  in  the  application. 

(e)  An  applicant  may  be  represented 
in  any  proceeding  before  the  Bureau  by 
an  attorney  or  other  person  authorized 
to  act  on  behalf  of  the  applicant 
pursuant  to  §§  32.19  and  32.22. 

i  32.35    Retroactive  benefits. 

(a)  Each  dependent  of  a  Federal  law 
enforcement  officer  killed  in  the  line  of 
duty  on  or  after  May  1,  1992,  shall  be 
eligible  for  assistance,  on  the  same  basis 
and  subject  to  the  limitations  of  this 
subpart,  for  each  month  in  which  the 
dependent  had  piusued  a  program  of 
education  at  an  eligible  educational 
institution. 

(b)  To  be  eligible  for  retroactive 
benefits,  the  applicant  must  submit  a 
certified  copy  of  transcripts  £rom  the 
educational  institution  covering  the 
relevant  time  period.  Absent  compelling 
justification,  no  application  will  be 
accepted  more  than  five  years  from  the 
last  date  the  applicant  pursued  such 
program  of  education. 

(c)  Subject  to  applicable  limitations, 
retroactive  benefits  shall  be  in  addition 
to  prospective  assistance  provided 
under  this  subpart.  A  dependent  eligible 
for  retroactive  benefits  may  choose  to 
waive  such  assistance  and  apply  only 
for  prospective  assistance  imder  the 
provisions  of  this  subpart. 


§  32.36    Action  on  applications  for 
assistance. 

(a)  After  examining  the  application  for 
prospective  or  retroactive  assistance 
imder  the  provisions  and  limitations  of 
this  subpart,  and  any  additional  relevant 
information,  the  Bureau  shall  notify  the 
dependent  in  writing  of  the  approval  or 
disapproval  of  the  application. 

(b)  If  the  application  is  denied,  in 
whole  or  part,  the  Bureau  shall  explain 
the  reasons  for  the  denial.  A  copy  of  the 
decision,  together  with  information  as  to 
the  right  to  an  appeal,  shall  be  mailed 

to  the  applicant's  last  known  address. 

$  32.37    Determination  of  benefits. 

(a)(1)  Financial  assistance  under  this 
subpart  shall  consist  of  direct  payments 
to  an  eligible  dependent  and  shall  be 
computed  on  the  basis  set  forth  in  38 
U.S.C.  3532. 

(2)  The  dependent's  status  as  a  full- 
time,  three-quarter-time,  half-time,  or 
less-than-half-time  student  will  be 
determined  in  accordance  with  the 
requirements  of,  and  must  be  certified 
by,  the  eligible  educational  institution. 

(b)  In  applying  the  limitations  under 
this  subpart  with  respect  to  prospective 
assistance,  the  Bureau  shall  consider 
any  retroactive  benefits  provided  to  the 
dependent  pursuant  to  §  32.35. 

(c)  Benefits  payable  under  this 
subpart  shall  be  in  addition  to  any  other 
benefit  that  may  be  due  from  any  other 
source,  except  that,  if  the  FLEDA 
assistance  in  combination  with  other 
benefits  would  exceed  the  total 
approved  costs  for  the  applicant's 
program  of  education,  the  assistance 
under  this  subpart  will  be  reduced  by 
the  amoimt  of  such  excess. 

f32.38    Denial  of  benefits. 

(a)  No  benefit  shall  be  paid  under  this 
subpart  if  the  Bureau  determines  that 
the  dependent  is  not  eligible  for,  is  no 
longer  eligible  for,  or  is  not  entiUed  to 
the  assistance  for  which  application  is 
made.  Without  limitation,  this  will 
include  circumstances  in  which — 

(1)  The  benefits  would  exceed  the 
applicable  durational  limits; 

(2)  A  dependent  child  has  exceeded 
the  age  limit  for  benefits; 

(3)  The  dependent  has  failed  to 
maintain  satis&ctory  progress  in  the 
selected  program  of  education  as 
defined  in  §  32.32(i); 

(4)  The  dependent  is  in  default  on  any 
student  loan  obtained  through  TiUe  FV 
of  the  Higher  Education  Act  of  1965, 
unless  the  assistance  under  this  subpart 
is  used  for  repayment  of  the  defaulted 
loans  and  the  applicant  provides 
evidence  of  this  fact  to  the  Bureau  in  the 
form  of  an  approved  repayment  plan;  or 


(5)  The  dependent  is  subject  to  a 
denial  of  federal  benefits  under  21 
U.S.C.  862. 

(b)  The  Bureau  shall  deny  benefits 
under  this  subpart  if — 

(1)  The  educational  institution 
attended  by  the  dependent  fails  to  meet 
a  requirement  for  eligibility  described  in 
§  32.32(h); 

(2)  The  dependent's  enrollment  in  or 
pursuit  of  the  selected  program  of 
education  would  fail  to  meet  the  criteria 
established  in  §  32.32(g);  or 

(3)  The  dependent  already  is  qualified 
by  previous  education  or  training  for  the 
educational,  professional  or  vocational 
objective  for  which  the  program  of 
education  is  offered. 

$32.39    Appeals. 

An  applicant  may,  within  30  days 
afier  notification  of  denial,  submit  a 
written  appeal  request  to  the  Bureau. 
Appecds  will  be  handled  consistent  with 
§  32.24  and  the  appendix  to  this  part, 
except  that  such  appeals  shall  not  be 
handled  by  oral  hearing  but  will  be 
conducted  through  a  record  review  by 
an  administrative  hearing  officer. 
Provisions  in  §  32.24  and  the  appendix 
to  this  part  relating  to  oral  bearings  shall 
not  t>e  applicable  to  appeals  under  this 
subpart. 


$32.40 

In  the  event  that  the  recipient  of 
financial  assistance  under  this  subpart 
fails  to  maintain  satisfactory  progress,  as 
defined  in  §  32.32(i),  or  otherwise 
become  ineligible  for  assistance  (other 
than  as  a  result  of  age  or  the  expiration 
of  the  time  limit  for  assistance),  the 
dependent  is  liable  for  repayment  of 
funds  awarded  for  prospective 
assistance.  The  Director  of  the  Bureau 
may  waive  all  or  part  of  such 
repayment,  based  on  a  consideration  of 
the  circumstances  and  the  hardship  that 
would  result  from  such  repayment. 

Dated:  July  10, 1997. 
Richard  H.  Wanl, 

Deputy  Director,  Bureau  of  Justice  Assistance. 
[ra  Doc.  97-18584  Filed  7-14-97;  8:45  am) 
BILUNQ  COOC  4410-1S-P 


PENSION  BENERT  GUARANTY 
CORPORATION 

29  CFR  Part  4044 

Allocstlon  of  Assets  In  Single- 
Employer  Plans;  Intarast  Assun^tions 
for  Valuing  Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 
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summary:  The  Pension  Benefit  Guaranty 
Corporation's  Regulation  on  Allocation 
of  Assets  in  Single-Employer  Plans 
prescribes  interest  assumptions  for 
valuing  benefits  under  terminating 
single-employer  plans.  This  final  rule 
amends  the  regulation  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  August  1997. 
EFFECTIVE  DATE:  August  1,  1997. 
FOR  FURT>«R  INFO«MATK)M  CONTACT: 
Harold  J.  Ashner.  Assistant  General 
Counsel,  Office  of  the  General  Counsel. 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NfW.,  Washington.  DC 
20005.  202-326-4024  (202-326-4179 
for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  Regulation  on  Allocation  of 
Assets  in  Single-Employer  Plans  (29 
CFR  part  4044)  prescribes  actuarial 
assumptions  for  valuing  plan  benefits  of 
terminating  single-employer  plans 
covered  by  title  IV  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 

Among  the  actuarial  assumptions 
prescribed  in  part  4044  are  interest 
aissumptions.  These  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Two  sets  of  interest  assumptions  are 
prescribed,  one  set  for  the  valuation  of 
benefits  to  be  paid  as  annuities  and  one 
set  for  the  valuation  of  benefits  to  be 
fjaid  as  lump  sums.  This  amendment 
adds  to  appendix  B  to  part  4044  the 


annuity  and  lump  sum  interest 
assumptions  for  valuing  benefits  in 
plans  with  valuation  dates  during 
August  1997. 

For  annuity  benefits,  the  interest 
assumptions  will  be  6.10  percent  for  the 
first  25  years  following  the  valuation 
date  and  5.00  percent  thereafter.  The 
annuity  interest  assiunptions  represent  a 
decrease  (from  those  in  effect  for  July 
1997)  of  0.20  percent  for  the  first  25 
years  following  the  valuation  date  and 
are  otherwise  unchanged.  For  t)enefits  to 
be  paid  as  lump  sums,  the  interest 
assumptions  to  be  used  by  the  PBGC 
will  be  4.75  percent  for  the  period 
during  which  a  benefit  is  in  pay  status 
and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  The  lump  sum  interest 
assumptions  represent  a  decrease  (from 
those  in  effect  for  hily  1997)  of  0.50 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  for  the  seven 
years  directly  preceding  that  period; 
they  are  othervrise  unchanged. 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assunqitions  prromptly  so  that 
the  assumptions  can  reflect,  as 
acciurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation  of 


benefits  in  plans  with  valuation  dates 
during  August  1997,  the  PBGC  finds 
that  good  cause  exists  for  making  the 
assumptions  set  forth  in  this 
amendment  effective  less  than  30  days 
after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Sobiect»  i929<7R  Part  4044 

Pension  ^isurance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  part  4844  is  amended  as  follows: 

PART  4044-ALLOCATTON  OF  - 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4044 
continues  to  read  as  follows: 

Authority:  29  U.S.g.  1301(a).  1302(b)(3). 
1341,1344,1382. 

2.  In  appendix  B,  a  new  entry  is 
added  to  Table  I,  and  Rate  Set  46  is 
added  to  T^le  n,  as  set  forth  below. 
The  introductory  text  of  each  table  is 
republished  for  the  convenience  of  the 
reader  and  remains  unchanged. 


Appendix  B  to  Part  4044— laterest  Rates  Used  to  Valua  Annuitiea  asd  Lump  Sums 

Table  I.— Ar4NuiTY  Valuations 

fThis  table  sets  forth  tor  each  mcHcaiea  calendar  month,  the  interest  rates  (denoted  ty  h.  h and  reterred  to  generalty  as  i,)  a^|^  to  be 

^    irllftecf^r^fi  ip^Sed  Sersanes  of  a  vaiuat-on  date  th«t  occurB  v^.n  that  catendar  month;  those  annr^ersanes  are  speafied  in  the 
columns  adjacefit  to  ttie  rates.  The  last listed  rate  is  assumed  to  be  in  effect  after  the  last  lasted  anniversary  date.) 


Fof  valuation  dates  occumr^g  in  the  month — 


The  values  of  i  are: 


for*. 


for  f- 


fortm 


August  1997 


.0610 


1-25 


.0500 


>25    N/A 


NM 
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Table  II.— Lump  Sum  Valuations 

[In  using  this  table:  (i)  For  t>enefits  for  which  the  participant  or  beneficiary  is  entitled  to  be  in  pay  status  on  the  valuation  date,  the  immediate  an- 
nuity rate  shall  apply;  (2)  For  benefits  for  which  the  deferral  period  is  y  years  (where  y  is  an  integer  and  0<>^r),).  interest  rate  i  shall  apply 
Irom  the  valuation  date  for  a  period  ot  y  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (3)  For  tjenefits  for  which  the  deferral 
penod  IS  y  years  (where  y  is  an  integer  and  n,<ysn,+ni),  interest  rate  /:  shall  apply  from  the  valuation  date  tor  a  period  ot  y-  n,  years,  inter- 
est rate  /;  shall  apply  for  the  following  n,  years,  and  thereafter  the  immediate  annuity  rate  shall  apply;  (4)  Foi-  benefits  for  which  the  deferral 
period  IS  y  years  (where  y  is  an  integer  and  y<n+r>j).  interest  rate  h  shall  apply  from  the  valuation  date  for  a  penod  of  y-n^  -n^  years,  in- 
terest rate  >2  shall  apply  for  the  following  rh  years,  interest  rate  /,  shall  apply  for  the  following  n-  years,  and  thereafter  the  immediate  annuity 
rate  shall  apply.) 


Rate  set 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Defen-ed  annuities  (percent) 


ni 


rh 


46 


08-1-97 


09-1-97 


4.75 


4.00 


4.00 


4.00 


Issued  in  Washington,  D.C.,  on  this  10th 
day  of  July  1997. 
John  Seal. 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  97-18576  Filed  7-14-97;  8;45  am] 
BILUNG  CODE  770B-41-I> 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

32  CFR  Part  706 

Certifications  and  Exemptions  Under 
the  International  Regulations  for 
Preventing  Collisions  at  Sea,  1972 
Amendment 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Final  rule. 

SUMMARY:  The  Department  of  the  Navy 
is  amending  its  certifications  and 
exemptions  under  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (72  COLREGS),  to  reflect  that 
the  Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy  has 
determined  that  USS  ARLEIGH  BURKE 
(DDG  51)  is  a  vessel  of  the  Navy  which, 
due  to  its  special  construction  and 
purpose,  cannot  comply  fully  with 
certain  provisions  of  the  72  COLREGS 
without  interfering  with  its  special  " 


functions  as  a  naval  ship.  The  intended 
effect  of  this  rule  is  to  warn  mariners  in 
waters  where  72  COLREGS  apply. 

EFFECTIVE  DATE:  June  23,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Captain  R.R.  Pixa,  JAGC,  U.S.  Navy, 
Admiralty  Counsel,  Office  of  the  Judge 
Ad\  ocate  General,  Navy  Department, 
200  Stovall  Street,  Alexandria,  VA 
22332-2400,  Telephone  number:  (703) 
325-9744. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  authority  granted  in  33  U.S.C. 
1605,  the  Department  of  the  Navy 
amends  32  CFR  Part  706.  This 
amendment  provides  notice  that  the 
Deputy  Assistant  Judge  Advocate 
General  (Admiralty)  of  the  Navy,  under 
authority  delegated  by  the  Secretary  of 
the  Navy,  has  certified  that  USS 
ARLEIGH  BURKE  (DDG  51)  is  a  vessel 
of  the  Navy  which,  due  to  its  special 
construction  and  purpose,  cannot 
comply  fully  with  the  following  specific 
provision  of  72  COLREGS  without 
interfering  with  its  special  function  as  a 
naval  ship:  Annex  I,  paragraph  3(a). 
pertaining  to  the  location  of  the  forward 
masthead  light  in  the  forward  quarter  of 
the  ship,  the  placement  of  the  after 
masthead  light,  and  the  horizontal 
distance  between  the  forward  and  after 
masthead  lights.  The  Deputy  Assistant 
Judge  Advocate  General  (Admiralty)  has 

Table  Five 


also  certified  that  the  lights  involved  are 
located  in  closest  possible  compliance 
with  the  applicable  72  COLREGS 
requirements. 

Moreover,  it  has  been  determined,  in 
accordance  vnth  32  CFR  Parts  296  and 
701,  that  publication  of  this  amendment 
for  public  conunent  prior  to  adoption  is 
impracticable,  unnecessary,  and 
contrary  to  public  interest  since  it  is 
based  on  technical  findings  that  the 
placement  of  lights  on  this  vessel  in  a 
manner  differently  from  that  prescribed 
herein  will  adversely  affect  the  vessel's 
ability  to  perform  its  military  functions. 

List  of  Subjects  in  32  CFR  Part  706 

Marine  safety.  Navigation  (water), 
Vessels. 

Accordingly,  32  CFR  Part  706  is 
amended  as  follows: 

PART  706— {AMENDED] 

1.  The  authority  citation  for  32  CFR 
part  706  continues  to  read  as  follows: 

Authority:  33  U.S.C.  1605. 

2.  Table  Five  of  §  706,2  is  amended  by 
revising  the  entry  for  the  USS  ARLEIGH 
BURKE  to  read  as  follows: 

§  706.2    Certifications  of  the  Secretary  of 
the  Navy  under  Executive  Order  11964  and 
33  U.S.C.  1605. 


Vessel 


Masthead  lights 

not  over  all  other 

Na  lights  and  ot> 

structions.  Annex 

I,  sec.  2(f) 


Forward  mast- 
head light  not  in 
forward  quarter  of 
ship.  Annex  I, 
sec.  3(a) 


After  masthead 
light  less  than  '/t 

ship's  length  aft 
of  forward  mast- 
head light.  Annex 
i,  sec.  3(a) 


Percentage 
horizontal 
separation  at- 
tained 


USS  ARLEIGH  BURKE DDG  51 


19.0 
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Dated:  June  23, 1997. 

Approved: 
ILR.  Pixa. 

Captain,  JAGC.  U.S.  Navy.  Deputy  Assistant 
Judge  Advocate  General  (Admiralty). 
[FR  Doc.  97-18505  Filed  7-14-97;  8:45  ami 

BILLING  COOe  38iO-FF-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  9  and  63 

[AD-FRL-5858-1] 

RIN  2060-AD-66;  and  RIN  2060-AE-37 

0MB  Approval  NumtMr  Under  the 
Paperwork  Reduction  Act;  National 
Emission  Standards  for  Hazardous  Air 
Pollutant  Emissions:  Group  I  Polymers 
and  Resins;  National  Emission 
Stamlards  for  Hazardous  Air  Pollutant 
Emissions:  Group  IV  Polymers  and 
Resins 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule;  correcting 

amendments. 

summary:  This  action  corrects  errors 
and  clarifies  regiilatory  text  in  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Group  I 
Polymers  and  Resins."  (40  CFR  part  63. 
subpart  U)  which  was  issued  as  a  final 
rule  on  September  5.  1996,  and  Ln  the 
"National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Group  IV 
Polymers  and  Resins,"  (40  CFR  part  63. 
subpart  JJJ)  which  was  issued  as  a  final 
rule  on  September  12,  1996. 

In  addition,  in  compliance  with  the 
Paperwork  Reduction  Act  (PRA).  this 
document  announces  that  the 
Information  Collection  Requirements 
(ICR)  contained  in  the  "National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Group  I  Polymers  and 
Resins,"  final  rule  (61  FR  46906),  which 
were  not  previously  approved  under  the 
Office  of  Management  and  Budget 
(0MB),  have  been  approved  by  0MB 
under  control  number  2060—0356.  The 
ICRs  in  the  affected  sections  of  the 
regulation  are  effective  July  15,  1997. 
This  action  also  amends  the  0MB 
approval  table  to  list  the  OMB  control 
number  issued  imder  the  PRA  for  the 
affected  sections. 

DATES:  The  correcting  amendments  are 
effective  July  15, 1997. 

The  information  collestion 
requirements  contained  in  the  final  rule 
published  on  September  5,  1996  (61  FR 
46906)  are  effective  July  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosensteel,  Organic  Chemicals 


Group,  Emission  Standards  Division 
(MD-13).  U.  S.  Environmental 
Protection  Agency.  Research  Triangle 
Park,  North  Carolina  27711.  telephone 
number  (919)  541-5608. 
SUPPLEMENTARY  INFORMATION:  On 
September  5.  1996  (61  FR  46906).  the 
Environmental  Protection  Agency  (EPA) 
promulgated  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAP)  for  Group  I  Polymers  and 
Resins.  On  September  12,  1996  (61  FR 
48208).  the  EPA  promulgated  NESHAP 
for  Group  IV  Polymers  and  Resins. 
These  regulations  were  promulgated  as 
subpart  U  and  subpart  JJJ  of  40  CFR  part 
63.  This  document  contains  corrections 
and  clarifications  related  to  a  cross- 
referencing  error  and  oversight  in  the 
promulgated  regulations. 

In  adaition,  this  action  amends  the 
table  of  currently  approved  ICR  control 
numbers  issued  by  OMB.  Today's 
amendment  updates  the  table  to  list 
those  information  requirements 
promulgated  under  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants:  Group  I  Polymers  and 
Resins,  which  appeared  in  the  Federal 
Register  on  September  5,  1996  (61  FR 
46906).  The  affected  regulations  are 
codified  at  40  CFR  part  63.  subpart  U. 
The  EPA  will  continue  to  present  OMB 
control  numbers  in  a  consolidated  table 
format  to  be  codified  in  40  CFR  part  9 
of  the  Agency's  regulations,  and  in  each 
CFR  volume  containing  EPA 
regulations.  The  table  Usts  the  section 
numbers  with  reporting  and 
recordkeeping  requirements,  and  the 
current  OMB  control  numbers.  This 
listing  of  the  OMB  control  numbers  and 
their  subsequent  codification  in  the  CFR 
satisfies  the  requirements  of  the 
Paperwork  Reduction  Act  and  OMB's 
implementing  regulations  at  5  CFR  part 
1320. 

This  ICR  was  previously  subject  to 
public  notice  and  comment  prior  to 
OMB  approval,  and  today's  amendment 
simply  adds  this  ICR  to  the  list  of 
ciurently  approved  ICR  control 
numbers.  As  a  result,  the  EPA  finds  that 
there  is  "good  cause"  under  section 
553(b)(B)  of  the  Administrative 
Procedure  Act  to  amend  this  table 
without  prior  notice  and  comment. 

I.  Description  of  Clarifying  Changes 

Both  the  National  Emission  Standards 
for  Hazardous  Air  Pollutants:  Group  I 
Polymers  and  Resins  (40  CFR  part  63, 
subpart  U)  and  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Group  IV  Polymers  and  Resins  (40  CFR 
part  63.  subpart  JJJ)  require  that  affected 
sources  follow  the  equipment  leak 
provisions  found  in  the  Hazardous 
Organics  NESHAP,  or  HON  (40  CFR  part 


63,  subpart  H).  As  promulgated  on 
September  5.  1996  and  September  12, 
1996,  respectively,  neither  subpart  U  (61 
FR  46906)  nor  subpart  JJJ  (61  FR  48208) 
is  clear  about  what  the  requirements  are 
for  equipment  leaks  at  affected  sources 
that  are  subject  to  the  requirements  of 
§§63.163  and  63.168  of  subpart  H  (for 
pumps  in  light  liquid  service,  valves  in 
gas/vapor  service  and  valves  in  light 
liquid  service),  as  required  imder 
§  63.502  of  subpart  U  and  §  63.1331  of 
subpart  JJJ. 

Specifically,  §63.163  (a)  and  (b)  of 
subpart  H  provide  different  "phases"  (I, 
II.  and  III)  of  implementation  of  the 
requirements  for  pumps  in  light  liquid 
service.  Leak  definitions  become 
increasingly  stringent  over  the  course  of 
the  three  phases.  Similarly.  §63.168  (a) 
and  (b)  of  subpart  H  have  phased 
implementation  of  leak  definitions  for 
valves  in  gas/vapor  or  light  liquid 
service.  The  EPA  intended  that  the 
phased  implementation  of  the  leak 
definitions  in  40  CFR  part  63,  subpart  H 
apply  to  affected  sources  under  both 
subparts  U  and  JJ].  However,  due  to  the 
structure  of  paragraphs  §  63.163(a)(1) 
and  §  63.168(a)(1),  it  is  not  clear  that  the 
three  phases  of  implementation  of  these 
requirements  also  apply  to  subpart  U 
and  subpart  JJJ  affected  sources.  Because 
of  this  potential  confusion,  the  EPA  has 
foimd  it  necessary  to  amend  §  6^^02 
and  §63.1331  to  clarify  that  subparts  U 
and  JJ]  are  subject  to  §  63.163(a)(l)(i) 
and§63.168(a)(l)(i).  For  this  reason,  an 
explanatory  paragraph  was  added  to 
both  §§63.502  and  63.1331,  describing 
how  subpart  U  and  JJ]  affected  sources 
should  interpret  §63. 163(a)(l)(i)  and 
§63.168(a)(l)(i).  for  the  purposes  of  this 
subpart.  A  similar  edit  was  necessary 
regarding  §63. 174Cc)(2){iii).  and  this 
change  is  ako  included  in  the  new 
explanatory  paragraph. 

Today's  final  rule  also  amends 
§  63.485(o)  of  subpart  U.  to  clarify  the 
EPA's  intention  at  promulgation  to 
exempt  halogenated  front-end  process 
vents  from  the  requirement  to  control 
hydrogen  halides  and  halogens  from  the 
outlet  of  combustion  devices  at  existing 
affected  sources  that  produce  butyl 
rubber,  halobutyl  rubber,  or  ethylene- 
propylene  rubber.  As  promulgated,  the 
rule  exempts  these  halogenated  vents 
bom  §  63.113(c)  of  subpart  (G),  which 
contains  the  requirement  that  the  outlet 
of  combustion  devices  that  are 
controlling  Group  1  halogenated  vent 
streams  be  routed  to  a  scrubber  or  other 
control  device.  However, 
§  63. 113(a)(l)(ii)  of  subpart  G  prohibits 
the  control  of  halogenated  vent  streams 
with  a  flare.  Since  §  63.485(o)  did  not 
address  §63.113(a)(l)(ii)  of  subpart  G, 
there  could  be  confusion  as  to  whether 
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a  flare  could  be  used  to  control 
halogenated  Group  1  vent  streams  at 
affected  sources  producing  one  of  the 
three  types  of  rubber  listed  above. 
Therefore,  this  amendment  simply  adds 
an  additional  reference  within 
§63.485(o),  to  clarify  that  front-end 
continuous  process  vents  at  affected 
sources  producing  butyl  rubber, 
halobutyl  rubber,  or  eti^rlene-propylene 
rubber  are  exempt  from  the 
requirements  of  §63.113(a)(l)(ii)  of 
subpart  G. 

The  intent  of  §§63.502  and  63.1331  to 
incorporate  all  but  a  few  specified 
portions  of  subpart  H  has  not  changed 
since  promulgation;  these  edits  are 
merely  for  the  sake  of  clarification.  The 
amendment  to  §63.485(o)  is  also  merely 
a  clarification,  and  the  intent  of  that 
paragraph  has  not  changed  since 
promulgation.  As  a  result,  the  EPA  finds 
that  it  is  unnecessary  to  provide  prior 
notice  and  opportunity  to  comment  on 
these  clarifying  amendments. 

n.  Administrative  Requirements 

A.  Paperwork  Reduction  Act 

For  the  both  the  Group  I  and  Group 
IV  Polymers  and  Resins  NESHAP,  the 
information  collection  requirements 
were  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act.  At 
promulgation,  OMB  had  already 
approved  the  information  collection 
requirements  for  the  Group  FV  Polymers 
and  Resins  NESHAP  and  assigned  those 
standards  the  OMB  control  number 
2060-0351.  An  Agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  unless  it  displays  a 
ciurently  valid  OMB  control  number. 
The  OMB  control  numbers  for  the  EPA's 
regulations  are  listed  Ln  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  EPA  has 
amended  40  CFR  part  9,  Section  9.1,  to 
indicate  the  information  collection 
requirements  contained  in  the  Group  FV 
Polymers  and  Resins  NESHAP. 

An  Information  Collection  Request 
(ICR)  document  for  the  Group  I 
Polymers  and  Resins  I  NESHAP  was 
prepared  by  the  EPA  (ICR  No.  1746.01) 
but,  at  promulgation,  that  ICR  had  not 
yet  been  approved  by  OMB.  However, 
since  promulgation  the  OBM  has 
approved  the  ICR,  and  today's  action 
amends  the  table  of  cxurenUy  approved 
ICR  control  numbers  issued  by  OMB 
and  updates  the  table  to  accurately 
display  those  information  requirements 
not  previously  approved.  The 
information  collection  requirements  that 
are  made  effective  by  this  notice  imder 
OMB  control  number  2060-0356  were 
contained  in  Information  Collection 


Request  number  1746.01.  A  copy  may 
be  obtained  from  Sandy  Farmer,  OPPE 
Regulatory  Information  Division  (2137), 
U.S.  Environmental  Protection  Agency, 
401  M  Street,  SW.,  Washington,  DC 
20460.  or  by  calling  (202)  260-2740. 
The  amendments  to  the  NESHAP 
contained  in  this  final  rule  should  have 
no  impact  on  the  information  collection 
burden  estimates  made  previously. 
Therefore,  the  ICRs  have  not  been 
revised. 

B.  Executive  Order  12866  Review 

Under  Executive  Order  (E.O.)  12866, 
the  EPA  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore,  subject  to  OMB  review  and 
the  requirements  of  the  Executive  Order. 
The  Order  defines  "significant" 
regulatory  action  as  one  that  is  likely  to 
lead  to  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  jplanned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

These  amendments  to  those  NESHAP 
clarify  the  applicability  of  the 
equipment  leak  provisions  in  those 
rules.  These  amendments  do  not  add 
any  additional  control  requirements. 
Therefore,  this  final  rule  and  correcting 
amendments  were  classified  "non- 
significant" under  Executive  Order 
12866  and  were  not  required  to  be 
reviewed  by  OMB. 

C.  Regulatory  Flexibility 

The  EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  The  EPA  has  also 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  See 
the  September  5,  1996  Federal  Register 
(61  FR  46906)  and  the  September  12, 
1996  Federal  Register  (61  FR  48208)  for 
the  basis  for  this  determination. 

D.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  the  EPA 


must  prepare  a  budgetary  impact 
statement  to  accompany  any  proposed 
or  final  rule  that  includes  a  Federal 
mandate  that  may  result  in  estimated 
costs  to  State,  local,  or  tribal 
governments  in  the  aggregate;  or  to  the 
private  sector,  of  SlOO  million  or  more. 
Under  Section  205,  the  EPA  must  select 
the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  the  EPA  to 
establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  this 
final  rule  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  nor 
does  it  significantiy  or  uniquely  impact 
small  governments,  because  this  action 
contains  no  requirements  that  apply  to 
such  governments  or  impose  obligations 
upon  them.  Therefore,  the  requirements 
of  the  Unfunded  Mandates  Act  do  not 
apply  to  this  action. 

E.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  the  Small  Business  Regulatory- 
Enforcement  Fairness  Act  of  1996,  the 
EPA  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  is  not 
a  "major  rule"  as  defined  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act. 

List  of  Subject* 

40  CFR  Part  9 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

40  CFR  Part  63 

Environmental  protection.  Reporting 
and  recordkeeping  requirements. 

Dated:  July  8. 1997. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

For  the  reasons  set  out  in  the 
preamble,  parts  9  and  63  of  titie  40, 
chapter  I  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  »— {AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 


•yiizz 
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Authority:  7  U.S.C.  135  ei  seq..  136-136y: 
15  U.S.C.  2001.  2003,  2005,  2006,  2601-2671; 
21  U.S.C.  331j,  346a.  348:  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq..  1311.  1313d.  1314.  1318, 
1321. 1326.  1330.  1342.  1344. 1345  (d)  and 
(e).  1361;  E.O.  11735,  38  FR  21243.  3  CFR. 
1971-1975  Comp.  p.  973;  42  U.S.C.  241. 
242b,  243,  246,  300f,  300g,  300^-1,  300g-2. 
300g-3,  300g-^,  3008-5,  300g-6.  300^1. 
300i-2,  300^3,  300H'  300)-9,  1857  et  seq., 
6901-6992k.  7401-7671q,  7542.  9601-9657. 
11023.  11048. 

2.  Section  9.1  is  amended  by  adding 
in  numerical  order  the  new  entries  to 
the  table  under  the  indicated  heading  to 
read  as  follows: 

§  9. 1    0MB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  citation 


OMB  corv- 
trol  no. 


National  Emission  Standards  for  Hazardous 
Air  Pollutants  for  Source  Categones^ 


63.480-63.506  2060-0356 


3  The  ICRs  referenced  m  this  section  of  ttie 
table  encompass  the  armlicabie  general  provi- 
sions contained  in  40  CFR  part  63.  subpart  A. 
wMch  are  not  independent  information  collec- 
tion requirements. 


PART  63-{AMENDED] 

3.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

Subpart  U — [Amended] 

4.  Section  63.485  is  amended  by 
revising  paragraph  (o)  introductory  text 
to  read  as  follows: 

§  63.485    Continuous  front-end  process 

vent  provisions. 

•         •         •         •         * 

(o)  Group  1  halogenated  continuous 
front-end  process  vents  at  affected 
existing  sources  producing  butyl  rubber, 
halobutyl  rubber,  or  ethylene  propylene 
rubber  are  exempt  from  the 
requirements  to  control  hydrogen 
halides  and  halogens  from  the  outlet  of 
combustion  devices  contained  in 
§63.1 13(c)  of  subpart  G  and  are  exempt 
from  the  prohibition  against  flaring 
halogenated  vent  streams,  which  is 
contained  in  §63.113(a)(l){ii)  of  subpart 
G.  if  the  conditions  in  paragraphs  {o)(l) 
and  (o)(2)  of  this  section  are  met. 
Affected  new  sources  are  not  exempt 
from  these  provisions. 


5.  Section  63.502  is  amended  by 
revising  paragraph  (a)  and  by  adding 
paragraph  (j)  to  read  as  follows: 

%  63.502    Equipment  lealc  provisions. 

(a)  The  owrner  or  operator  of  each 
affected  source  shall  comply  with  the 
requirements  of  subpart  H  of  this  part 
for  all  equipment  in  organic  HAP 
service,  with  the  exceptions  noted  in 
paragraphs  (b)  through  (j)  of  this  section. 
•        •        •        •        • 

(j)  The  owner  or  operator  of  each 
affected  source  shall  substitute  the 
phrase  "the  provisions  of  subparts  F,  I, 
or  U  of  this  part"  for  both  the  phrases 
"the  provisions  of  subparts  F  or  I  of  this 
part"  and  the  phrase  "the  provisions  of 
subpart  F  or  I  of  this  part"  throughout 
§§  63.163  and  63.168,  for  the  purposes 
of  this  subpart.  In  addition,  the  owner 
or  operator  of  each  affected  source  shall 
substitute  the  phrase  "subparts  F,  I,  and 
U"  for  the  phrase  "subparts  F  and  I"  in 
§63.174(c)(2)(iii}.  for  the  purposes  of 
this  subpart. 

Subpart  JJJ— [Amended] 

6.  Section  63.1331  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  adding  paragraph  (a)(10)  to  read  as 
follows: 

S  63.1331    Equipment  leak  provisions. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  the  owner  or 
operator  of  each  affected  source  shall 
comply  with  the  requirements  of 
subpart  H  of  this  part,  with  the 
differences  noted  in  paragraphs  (a)(1) 
through  (a)(10)  of  this  section. 
*        •        •        *        * 

(10)  The  owner  or  operator  of  each 
affected  source  shall  substitute  the 
phrase  "the  provisions  of  subparts  F,  I, 
or  JJJ  of  this  part"  for  both  the  phrases 
"the  provisions  of  subparts  F  or  I  of  this 
part"  and  the  phrase  "the  provisions  of 
subpart  F  or  I  of  this  part"  throughout 
§§  63.163  and  63.168,  for  the  purposes 
of  this  subpart.  In  addition,  the  owner 
or  operator  of  each  affected  source  shall 
substitute  the  phrase  "subparts  F,  I,  and 
JJJ"  for  the  phrase  "subparts  F  and  I"  in 
§63.174(c)(2)(iii),  for  the  purposes  of 
this  subpart. 
*         •        •        •        * 

[FR  Doc.  97-18566  Filed  7-14-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DEOSO-IOOSa;  FRL-585ft-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Delaware— General  Conformity  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Delaware.  This 
revision  consists  of  Delaware's 
regulation  for  General  Conformity 
which  sets  forth  policy,  criteria,  and 
procedures  for  demonstrating  and 
assuring  conformity  of  non- 
transportation  related  federal  projects  to 
all  applicable  implementation  plans. 
The  intended  effect  of  this  action  is  to 
approve  Delaware's  General  Conformity 
regulation  as  a  SIP  revision. 
DATES:  This  action  is  effective 
September  15,  1997  unless  notice  is 
received  on  or  before  Septmeber  14, 
1997  that  adverse  or  critical  comments 
will  be  submitted.  If  the  effective  date 
is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief,  Ozone/CO  & 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  HI,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  ID,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460;  Delaware 
Department  of  Natural  Resources  & 
Environmental  Control,  89  Kings 
Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  566-2182,  at  the  EPA 
Region  III  office  or  via  e-mail  at 
quinto.rose@epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  HI  address. 
SUPPt^MENTARY  INFORMATION:  On 
October  2.  1996,  the  Delaware 
Department  of  Natural  Resources  & 
Environmental  Control  (DNREC) 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP)  to  EPA  for 
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the  purpose  of  meeting  the  requirements 
of  40  CFR  51.851,  State  Implementation 
Plans,  found  under  40  CFR  part  51. 
subpart  W,  Determining  Conformity  of 
General  Federal  Actions  to  State  and 
Federal  Implementation  Plans.  Part  51, 
subpart  W  is  commonly  referred  to  as 
the  federal  General  Conformity  Rule. 
The  DNREC  SIP  revision  which  is  the 
subject  of  this  approval  action  consists 
of  rielaware  Regulation  35 — Conformity 
of  General  Federal  Actions  to  the  State 
Implementation  Plans  (General 
Conformity).  This  action  to  approve 
Delaware's  General  Conformity 
regulation  as  a  SIP  revision  is  being 
taken  under  section  110  of  the  Clean  Air 
Act  (CAA). 

The  revision  to  Regulation  26 — Motor 
Vehicle  Emission  Inspection  Program, 
that  was  also  submitted  by  DNREC  on 
October  2,  1996  is  the  subject  of  a 
separate  rulemaking  document. 

Summary  of  the  SIP  Revision 

Delaware  Regulation  35.  Conformity 
of  General  Federal  Actions  to  the  State 
Implementation  Plans  (General 
Conformity),  establishes  standards  and 
procedures  to  follow  when  evaluating 
the  conformity  of  non-transportation 
related  federal  projects  to  all  applicable 
implementation  plans  developed 
pursuant  to  section  110  and  Part  D  of 
the  CAA. 

At  40  CFR  part  51 .  subpart  W,  EPA 
promulgated  the  federal  rule  for  General 
Conformity  to  implement  section  176(c) 
of  the  CAA.  This  federal  rule  sets  forth 
policy,  criteria,  and  procedures  for 
demonstrating  and  assuring  the 
conformity  of  fiederal  actions  to  all 
applicable  implementation  plans 
developed  pursuant  to  section  110  and 
part  D  of  the  CAA.  The  rule  generally 
applies  to  federal  actions  except: 

(1)  Those  required  under  the 
transportation  conformity  rule  (40  CFR 
part  93,  subpart  A); 

(2)  Actions  with  associated  emissions 
below  specified  de  minimis  levels;  and 

(3)  Certain  other  actions  which  are 
exempt  or  presumed  to  conform  to 
applicable  air  quality  implementation 
plans. 

At  40  CFR  51.851,  State 
Implementation  Plans,  EPA 
promulgated  the  requirements  that  must 
be  adopted  by  a  state  and  submitted  as 
a  SIP  revision  to  implement  the  General 
Conformity  provisions.  The  provisions 
adopted  by  Delaware  for  General 
Conformity  are  those  contained  in  and 
required  by  the  federal  rule.  EPA  has 
reviewed  Delaware  Regulation  35,  for 
General  Conformity,  and  has 
determined  that  it  satisfies  the 
requirements  of  40  CFR  51.851.  A 
Technical  Support  Document  (TSD)  has 
been  prepared  which  details  the  EPA's 


evaluation  of  Delaware  Regulation  35. 
Interested  parties  may  obtain  a  copy  of 
the  TSD  by  contacting  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  document. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
and  critical  comments  be  filed.  This 
action  will  be  effective  September  14, 
1997.  unless,  by  August  14,  1997, 
adverse  or  critical  comments  are 
received.  If  EPA  receives  such 
comments,  this  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  September  15,  1997. 

Final  Action 

EPA  is  approving  Delaware 
Regulation  35,  for  General  Conformity, 
submitted  by  the  State  of  Delaware  on 
October  2.  1996  as  a  revision  to  the 
Delaware  SIP. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  action  from 
review  under  Executive  Order  12866. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 


with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  CAA  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  groimds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246.  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Ck>ngress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
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Office  prior  to  the  publication  of  the 
rule  of  today  s  Federal  Register.  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  to  approve  a  revision  to  the 
Delaware  SIP  for  General  Conformity 
must  be  filed  in  the  United  States  Court 
of  Appeals  for  the  appropriate  circuit  by 
September  15,  1997,  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  rule  does  not  affect  the  finality  of 
this  nde  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  a  rule 
or  action. 

This  action  pertaining  to  the  approval 
of  Delaware  Regulation  35  for  General 
Conformity  Rule  may  not  be  challenged 
later  in  the  proceedings  to  enforce  its 
requirements.  (See  section  (b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergoverrunental  relations. 

Dated  lune  30,  1997. 
Thoinas  VoiUggio. 

Acting  Regional  Administrator,  Region  HI. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C  7401-7671q. 

Subpart  I— Delaware 

2.  Section  52.420  is  anaended  by 
adding  paragraphs  (c)(58)  to  read  as 
follows: 

§  52.420    ktontmcation  of  plan. 


(c)*   *  • 

(58)  Revisions  to  the  Delaware  State 
Implementation  Plan  on  October  2. 1996 
by  the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control: 

(i)  Incorporation  by  reference. 

(A)  A  letter  of  October  2.  1996  from 
the  Delaware  Department  of  Natural 
Resources  &  Environmental  Control 
transmitting  the  General  Conformity 
Rule. 

(B)  Delaware  Regulation  35 — 
Conformity  of  General  Federal  Actions 
to  the  State  Implementation  Plans 
(General  Conformity),  effective  August 
14. 1996. 


(ii)  Additional  Material  from  the 
Delaware's  October  2,  1996  submittal 
pertaining  to  Regulation  35. 

[FR  Doc.  97-18569  Filed  7-14-97;  8:45  am] 

BILUNG  COOE  6640-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[IIIN43-02-7268;  FRL-6855-8] 

Approval  atvi  Promulgation  of 
Implementation  Plan;  Minnesota; 
Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule  correction. 


SUMMARY:  This  document  contains 
corrections  to  a  final  rule  preamble 
which  was  published  Wednesday,  April 
23. 1997  (62  FR  19674).  The  final  rule 
approved  the  general  conformity 
regulation  which  was  incorporated  by 
reference  into  the  Minnesota  State 
Implementation  Plan  (SIP). 
EFFECTIVE  DATE:  This  action  is  effective 
July  15.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  G.  Leslie,  Regulation 
Development  Section  (AR-18J).  Air 
Programs  Branch,  Air  and  Radiation 
Division.  United  States  Environmental 
Protection  Agency.  Region  5.  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  Telephone  Number  (312)  353- 
6680. 

SUPPUEMENTAHV  INFORMATION: 

L  Background 

On  April  23. 1997  (62  FR  19674).  the 
EPA  apjJTOved  a  revision  to  the 
Minnesota  SIP  containing  the  general 
conformity  regulation  that  contains 
criteria  and  procedures  for  assessing 
conformity  of  Federal  actions  to 
applicable  SIPs.  However,  in  the  EPA 
final  rulemaking,  EPA  inadvertently 
stated  that  Benton,  Sherburne,  and 
Steams  Counties  are  designated  Carbon 
Monoxide  (CO)  maintenance  areas, 
when  in  fact  only  a  portion  of  each  of 
these  counties,  namely  the  city  of  St. 
Cloud,  are  CO  maintenance  areas.  The 
EPA  apologizes  for  any  inconvenience 
this  action  may  have  caused  interested 
parties. 

n.  Miscellaneous 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regvUatory  action"  and 
is,  therefore  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  In 


addition,  this  action  does  not  impose 
any  enforceable  duty  or  contains  any 
unfunded  mandate  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  or  requires  prior 
consultation  with  State  officials  as 
specified  by  Executive  Order  12875  (58 
FR  58093,  October  28,  1993),  or  involve 
special  consideration  of  envirorunental 
justice  related  issues  as  required  by 
Executive  Order  12898  (59  FR  7629, 
February  16. 1994). 

B.  Regulatory  Flexibility  Act 

Because  this  action  is  not  subject  to 
notice  and  commeut  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  it  is  not  subject  to 
the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.). 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

ListofSub)ectsin40CFRPart52  . 

Enviroimiental  protection.  Air 
pollution  control.  General  conformity. 
Hydrocarbons,  Intergovernmental 
relations.  Sulfur  dioxide.  Ozone, 
Volatile  organic  compounds. 

Anthority:  42  U.S.C.  7401-7671q. 

Dated:  June  23,  1997. 
David  A.  Lllrich, 
Acting  Regional  Administrator. 
[FR  Doc.  97-18568  Filed  7-14-97;  8:45  ami 

BILUNG  COOE  6SaO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pan  52 

[MS21-1-e718a;  iyiS22-1-9719a:  FRL-5857- 
5] 

Clean  Air  Act  Approval  and 
Promulgation  of  Revisions  to  the 
Mississippi  State  Implementation  Plan 
(SIP) 

AGENCY:  Enviroimiental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  revisions  to 
the  Mississippi  State  implementation 
plan  (SIP)  submitted  on  September  30, 
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1996.  by  the  State  of  Mississippi 
through  the  Department  of 
Environmental  Quality  (MDEQ).  These 
SIP  revisions  incorporate  changes  to 
Regulation  APC-S-1,  "Air  Emission 
Regulations  for  the  Prevention, 
Abatement,  and  Control  of  Air 
Contaminants,"  and  Regulation  APC-S- 
5.  "Regulations  for  the  Prevention  of 
Significant  Deterioration  of  Air 
Quality."  The  proposed  revisions  to 
APC-S-1  incorporate  amendments  to 
state  open  burning  restrictions  and 
prohibitions  to  ensure  consistency  with 
federal  solid  waste  disposal  regulations 
as  specified  in  40  CFR  Part  257.  The 
proposed  revisions  to  APC-S-5 
incorporate  revisions  to  the  state 
prevention  of  significant  deterioration  of 
air  quality  regulations  to  update  the 
adoption  by  reference  in  APC-S-5  of 
the  amendments  and  revisions  to  the 
federal  regulations  promulgated  in  40 
CFR  52.21  and  51.166  of  August  22. 
1996. 

DATES:  This  action  will  be  effective 
September  15, 1997  unless  adverse  or 
critical  conunents  are  received  by 
August  14,  1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Scott  M.  Martin, 
Regulatory  Planning  Section.  Air 
Planning  Branch.  Air.  Pesticides  and 
Toxics  Management  Division,  Region  4. 
Environmental  Protection  Agency.  61 
Forsyth  Street,  Atlanta,  Georgia  30303- 
3104. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Etocket  6102). 
U.S.  Environmental  Protection  Agency. 
401  M  Street,  SW,  Washington,  DC 
20460. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  Atlanta,  Georgia  30303- 
3104. 

Mississippi  Department  of 
Environmental  Quality.  Bureau  of 
Pollution  Control.  Air  Quality  Division. 
P.O.  Box  10385,  Jackson,  Mississippi 
39289-0385. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  M.  Martin,  Regulatory  Planning 
Section,  Air  Planning  Branch.  Air 
Pesticides  and  Toxics  Management 
Division,  Region  4.  Environmental 
Protection  Agency.  61  Forsyth  Street, 


Atlanta,  Georgia  30303.  The  telephone 
number  is  (404)  562-9036. 
SUPPLEMENTARY  INFORMATION:  On 
September  30,  1996,  MDEQ  submitted 
revisions  to  the  Mississippi  SIP 
incorporating  changes  to  Regulation 
APC-S-1,  "Air  Emission  Regulations  for 
the  Prevention,  Abatement,  and  Control 
of  Air  Contaminants,"  and  to  Regulation 
APC-S-5,  "Regulations  for  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality"  Public  hearings  for 
these  revisions  were  held  on  August  20, 
1996,  and  became  state  effective 
September  21,  1996.  The  major 
revisions  are  described  below: 

APC-S-1     "Air  Emission  Regulations 
for  the  Prevention,  Abatement,  and 
Control  of  Air  Contaminants" 

1.  Section  3,  Specific  Criteria  for 
Sources  of  Particulate  Matter,  paragraph 
7  is  being  amended  to  include 
provisions  allowing  permitted  open 
burning  at  hazardous  waste  disposal 
facilities  and  reads  as  follows: 

7.  Open  Burning.  The  open  burning  of 
residential,  commercial,  institutional,  or 
industrial  solid  waste,  is  prohibited. 
This  prohibition  does  not  apply  to 
infrequent  burning  of  agricultiu^ 
wastes  in  the  field,  silvicultm^  wastes 
for  forest  management  purposes,  land- 
clearing  debris,  debris  from  emergency 
clean-up  operations,  and  ordinance;  and 
permitted  op>en  burning  at  hazardous 
waste  disposal  facilities  subject  to 
regulation  under  Subtide  C  of  the 
Federal  Resource  Conservation  Act 
(RCRA). 

2.  Paragraph  7(c)  is  being  added  and 
reads  as  follows; 

(C)  Permitted  open  burning  at  a 
hazardous  waste  disposal  fecility 
subject  to  regulation  under  Subtitle  C  of 
RCRA  is  considered  a  stationary  source 
of  air  pollution  subject  to  Mississippi  air 
emission  permitting  regulations. 

These  revisions  were  incorporated  to 
ensure  consistency  with  Federal  solid 
waste  disposal  regulations  as  specified 
in  40  CFR  Part  257. 

APC-S-5    "ReguUtions  for  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality" 

This  plan  revision  incorporates 
revisions  to  the  State  PSD  of  air  quality 
regulations  to  update  the  adoption  by 
reference  in  APC-S-5  of  the 
amendments  and  revisions  to  the 
Federal  regulations  promulgated  in  40 
CFR  52.21  and  51.166  as  of  August  22, 
1996.  This  plan  provides  for 
incorporation  of  revisions  to  the 
Guideline  on  Air  Quality  Models 
(including  Appendix  C)  as  promulgated 
by  EPA.  "This  plan  revision  also 
provides  for  inclusion  of  amendments 


and  revisions  to  definitions  and  any 
other  section  of  the  above  referenced 
Federal  regulations  as  promulgated  by 
EPA  as  of  August  22,  1996. 

Final  Action 

The  EPA  proposes  approval  of  the 
revisions  to  the  Mississippi  SIP  because 
they  are  consistent  with  Clean  Air  Act 
and  Agency  requirements. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  15, 
1997  unless,  by  August  14,  1997, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  notice  that  will  withdraw 
the  final  action.  All  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  September  15,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

L  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  July  10,  1995 
memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
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a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.C.  246,  255-66-(1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 


EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  cost*  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  15. 


1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub)ect8  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference,  Intargovenunentai  relations. 
Lead,  Nitrogen  dioxide,  Ozena, 
Particul^fi  matter.  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  June  11, 1997. 
A.  Stanlay  Nteiburg, 
Acting  Regional  Administrator. 

Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Anthoritf:  42.U.S.C.  7401-7671q. 
Subpart  Z— Mississippi 

2.  In  §  52.1270(c)  the  table  is  amended 
by  revising  "Section  3"  under  the  entry 
APC-S-1  and  entry  APC-S-5  to  read  as 
follows: 

152.1270    KtentmcatkMiorplan. 
*        •        •        •        • 

(c)  '  •  • 


EPA  APPROVED  Mississippi  Regulations 


State  citatjon 


Titie/subiect 


State  effec- 
tive date 


EPA  approval  date 


Comments' 


APC-S-1— Air  Emission  Regulations  tor  the  Prevention,  Abatement,  and  Ck>ntro»  at  Air  Contaminants 


Section  3  Spedftc- Critena  (or  Sources  ot  PartiouJale  Mat- 
ter. 


09/21/96 


Jufy  15, 
1997. 


APC-S-6— Regulations  for  the  Prevention  of  Significant  Deterioration  of  Air  Quality 


AM 


09/21/96 


July  15, 
1997. 
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BILUNG  CODE  6S60-S0-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 
[Docket  No.  FEMA-72251 

Changes  in  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  FEMA. 
ACTION:  Interim  rule. 

SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 
elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Executive  Associate  Director  reconsider 
the  changes.  The  modified  elevations 
may  be  changed  during  the  90-day 
period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 


SUPPLEMENTARY  INFORMATION:  The 

modified  base  flood  elevations  are  not 
listed  for  each  community  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq..  and  with  44  CFR  part  65. 

For  rating  purposes,  the  cvirrenUy 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program. 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
enviroimiental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  National  Flood 
Insurance  Program.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subfects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows; 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Anwnded] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Dates  and  name  of 

State  and  county 

Location 

newspaper  where 
notice  was  pub- 
lished 

Chief  executive  officer  of 
community 

Effective  date  of 
modification 

Commu- 
nity No. 

Alat)ama:  Caltioun  ... 

City  of  Jacksonville 

May  14.  1997,  May 
21,  1997,  Jack- 
sonville News. 

The  Honorat)le  George  Douthit,  Mayor  of 
the  City  of  Jacksonville,  320  Church 
Avenue,  S.E.,  Jacksonville,  Alat>ama 
36265. 

Mays.  1997 

0100226 

Connecticut: 

Fairfield  

Town  of  Darien 

May  15,  1997,  May 
22,  1997,  Danen 
News  Review. 

Mr.  Henry  Sanders,  First  Selectman, 
Danen  Board  of  Selectmen,  Darien 
Town  Hall,  2  Renshaw  Road,  Danen, 
Connecticut  06820. 

May  5,  1997 

090005D 

VoAt 


il    D< 


iE*mi-     /    \//^l       RO      ^Jf^      IQC     / 


T..1<>    ic      1  noT     /    D..l^« 


..i    o. 


•»'»»»•»*» 
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State  and  county 


New  Haven 


Florida:  Cfiarlotte 


Georgia:  DeKalb 


Illinois: 
Cook 


Location 


Cook 


City  of  New  Haven 


Unifx»rporated 
areas. 


Unincorporated 
areas 


City  of  Des  Plaines 


Unincorporated 
areas. 


Cook  &  DuPage     Village  of  Elk  Grove 
Village. 


DuPage  .. 

Indiana: 

Alien  

Hendricks 


New  Hampshire; 
Hillsborough. 


Hew  York:  Monroe 


Ohio: 


FarrfieW  and 
Franklin. 


VNIage  of  Winfiekj ... 


Unincorporafed 
areas. 


Unincorporated 
areas. 


Town  of  Amherst 


Town  of  Greece 


City  of  Cotumtxjs 


Fairfield  and  City  of  Columbus 

Franklin. 


Pennsylvania:  Mont-   |  Township  of  Chel- 


gomery. 


Tennessee: 
Shelby 


Shelby 


Virginia. 

Culpeper 


tenham. 


Unincorporated 
areas. 

Unincorporated 
areas. 


Unincorporated 
areas. 


Dates  and  name  of 
newspaper  where 
notice  was  pub- 
lished 


Chief  executive  officer  of 
community 


Apr.  8.  1997,  Apr. 
15,  1997,  New 
Haven  Register. 

May  5,  1997,  May 
12,  1997.  Sara- 
sota Heraid-Char- 
lotte  AM  Edition. 

Mar.  20,  1997.  Kter. 

27,  1997.  Deca- 
tur-DeKalb  News/ 
Era. 

May  21,  1997,  May 

28,  1997  Journal 
and  Topics  News- 
paper. 

Apr.  1,  1997,  Apr.  8, 
1997,  Chicago 
Sun-Tunes. 

May  15,  1997,  May 
22,  1997,  Daily 
Herald.    ~ 

May  7,  1997,  May 

14,  1997,  Winfieki 
Estates. 

Apr.  11,  1997,  Apr. 

18,  1997,  Journal 
Gazette. 

May  12,  1997,  May 

19.  1997,  Hen- 
dficksCounty 
Flyer. 

Mar.  20.  1997,  Mar. 
27,  1997,  The 
Telegraph. 

May  8.  1997,  May 

15,  1997,  Greece 
Post. 

IWIar.  28,  1997.  Apr. 
4,  1997.  The  Co- 
Jumbus  Dispatch. 

May  23,  1997,  May 
30,  1997,  TheCo- 
lumtMJS  Dispatch. 

Apr.  16,  1997,  Apf. 
23,  1997,  Times 
Chronicle. 


Mar.  3,  1997,  Mar. 
10,  1997,  The 
Daily  Wews. 

May  13,  1997,  May 
20,  1997. 
Commerical  Ap- 
peal. 

Mar.  11,  1997,  Mar. 
18.  1997, 
Culpeper  Star-Ex- 
ponent 


Effective  date  of 
modification 


The  Honorable  John  DeStefano,  Jr., 
Mayor  of  the  City  of  New  Haven,  200 
Orange  Street,  New  Haven,  Connecti- 
cut 06510. 

Mr.  Matthew  D.  DeBoer,  Chairman, 
Charlotte  County  Board  of  Commis- 
sioners, 18500  Murdock  Circle,  Room 
536.  Port  Charlotte,  Florida  33948- 
1094. 

Ms.  Liane  Levetan,  DeKalb  County  Chief 
Executive  Officer,  1300  Commerce 
Drive,  Decatur,  Georgia  30030. 


The  Honorat)(e  Ted  Sherwood,  Mayor  of 
the  City  of  Des  Plaines.  1420  Miner 
Street.  Des  Plaines,  Illinois  60016. 

Mr.  John  H.   Stroger,  President  of  the 

Cook  County  Board  of  Commissioners, 

118   f^rth   Clark  Street,   Room   537, 

Chk»go,  Illinois  60602. 
Mr.  Dennis  Gallitano,  Elk  Grove  Village 

President.  901  Wellington  Avenue,  Elk 

Grove,  lllincxs  60007. 
Mr.  Bryon  Vana,  Village  of  WinfieW  Marv 

ager,  27  W.  465  Jewell  Road.  Wirv 

fiekl.fltinois  60190. 

Mr.  Edwin  Rousseau,  PresJdenl  of  the 
Allen  County  Board  of  Commisswners, 
1  East  Main  Street,  Room  200,  Fort 
Wayne,  Indiana  46802. 

Mr.  John  D.  Clampitt,  President  of  the 
Hendncks,  County  Board  of  Commis- 
sioners P.O.  Box  188,  Danville,  Indi- 
ana 46122. 

Mr.  Robert  Jackson,  Chainnan  of  the  Se- 
lectmen of  the  Town  of  Amherst.  P.O. 
Box  960,  Amherst,  New  Hampshire 
03031. 

Mr.  Roger  W.  Boily,  Supervisor  for  the 
Town  of  Greece,  2505  West  RkJge 
Road,  Rochester,  New  York  14626. 

The  Honorable  Gregory  S.  I.ashu1ka, 
Mayor  of  the  City  of  Columbus,  90 
West  Broad  Street,  Columbus.  Ohk) 
43215. 

The  Honorat)»e  Gregory  S.  Lashutka, 
Mayor  of  the  City  of  Columbus,  90 
West  Broad  Street,  Columbus,  Ohk) 
43215. 

Mr.  David  G.  Kraynik,  Township  of  Chel- 
tenham Manager,  8230  OW  Yort< 
Road,  Elkins  Pari<,  Pennsylvania 
19027. 

Mr.  Jim  Kelly,  Shelby  County  Chief  Ad- 
ministrative Officer,  160  North  Main 
Street,  Memphis,  Tennessee  38103. 

The  Honorable  James  Rout,  Mayor  of 
Shelby  County,  160  North  Main  Street, 
Suite  850,  Memphis,  Tennessee 
38103. 

Mr.  Steven  Miner,  Culpeper  County  Ad- 
ministrator, 135  West  Cameron  Street, 
Culpeper,  Virginia  22701. 


June  30,  1997 


Apr.  21,  1997 


June  25.  1997 


Commu- 
nity No. 


090084C 


120061 E 


130065F 


May  14,  1997 170081C 


Mar.  20.  1997 

Aug.  20,  1997 
Apr.  29.  1997 

Apr.  4.  1997  .. 


Aug.  17,  1997 


June  25.  1997 


Aug.  13.  1997 


July  3.  1997 


Aug.  28,  1997 


July  22,  1997 


Feb.  26,  1997 


May  7.  1997 


Sept.  3.  1997 


170054B 

170088C 
1702238 

180302D 

1804158 

330081 B 

360417E 

3901 70G 

3901 70G 

420696E 

47021 4E 
47021 4E 

510041B 
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Dates  and  name  of 

State  and  county 

Location 

rrewspaper  where 

Chief  executive  officer  of 

Effective  date  of 

Commu- 

notice was  pub- 

community 

modification 

nity  No. 



lished 

Orange  

Unincorporated 

Mar.  13,  1997,  Mar. 

Ms.  Brenda  Bailey.  Orange  County  Ad- 

Sept. 3,  1997  

510203B 

areas. 

20,  1997,  Orange 

ministrator,  P.O.  Box  111.  Orange,  Vir- 

- 

County  Review. 

ginia  22960. 

Wisconsin:  Richland 

City  of  Richland 

Apr,  3,  1997,  Apr. 

The     Honorable     Thomas      McCarthy,     Mar.  25,  1997  

555576B 

Center. 

10,  1997,  The 

Mayor  of  the  City  of  Richland  Center. 

Richland  Ob- 

P.O. Box  230,  Richland  Center,  Wis- 

server. 

consin  53581. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance".) 

Dated:  June  19.  1997. 
Richard  W.  Krimin, 
Executive  Associate  Director,  Mitigation 
Directorate. 

(PR  Doc.  97-18538  Filed  7-14-97;  8:45  am] 
BILUNG  CODE  S71S-03-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

Final  Flood  Elevation  DeteiTninations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM^ 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
community.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  offlce  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington.  DC  20472,  (202)  646-2796. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 


determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  community  or 
individuals  to  appeal  the  proposed 
determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973.  42  U.S.C.  4104. 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insiuance  Rate  Map  available  at  the 
address  cited  below  for  each         ■ 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
rule  is  exempt  from  the  requirements  of 
the  Regulatory  Flexibility  Act  because 
final  or  modified  base  flood  elevations 
are  required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  commimity  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 


Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3{f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12812,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612.  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— {AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S  C,  4001  et  seq,; 
Reorganization  Plan  No,  3  of  1978,  3  CFR. 
1978  Comp,,  p.  329:  E.O.  12127.  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67. 1 1  are  amended  as 
follows: 


Source  of  flooding  and  location 

«  Depth  in 
feet  above 

ground, 

'  Elevation 

in  feet 

(NGVD) 

INDIANA 

Wabash     County     (Unincor- 
porated     Areas)       (FEMA 
Docket  No.  7199) 
Wat)ash  River 
Approximately  1 .0  mile  down- 
stream of  Praine  Road  (At 
county  tx>undary)  

•651 

Approximately  0.6  mile  up- 
-eam  of  100  North  Road  ... 

•6S- 

37730         Federal  Register  /  Vol.  62,  No.  135  /  Tuesday.  July  15,  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  135  /  Tuesday,  July  15,  1997  /  Rules  and  Regulations         37731 


Source  of  flooding  and  location 


Treaty  Creek: 
Approximaleiy  3.000  feet  up- 
stream of  Bailey  Road 

Approximately  1 00  feet  dowrv 
stream  of  County  Road  700 

Soutfi — . 

Maps  svailabto  for  Inspection 
at  ftie  Planning  Commission 
Office.  Watash  County  Court- 
house. 1  West  Hill  Street,  Wa- 
t>ash,  Indiana. 


FLORIDA 


Laon  County  (Unincorporatad 
Areas)  (FEMA  Docket  No. 
7199) 

Mofd  Arm  Tr^xitary: 
Approximately  0.91  mile  down- 
stream of  State  Route  1 58 

(Buck  Lake  Road) 

Downstream  face  of 

Centerville  Road  

Bradford  Brook: 
Confluence  with  Cascade 

Lake 

Just  downstream  of  Aenon 

Church  Road  

Fords  Arm  Tributary: 
Upstream  face  of  Meridian 

Road  

Approximately  l  ,250  feet  up- 
stream of  Tnllium  Court 

Gum  Creek: 
Just  downstream  of 

Btounstown  Highway    

At  confluence  of  West  Branch 
Gum  Creek  and  North 

Brarx:h  Gum  Creek 

Lake  Overstreet  Drain: 
Upstream  face  of  Mendian 

Road  

Approximately  1 ,900  feet  up- 
stream of  BotJbin  Brook 

West 

Munson  SkMgh: 
Approximately  1 .600  feet 
downstream  of  State  Route 

260  (Oakndge  Road) 

At  Lake  Bradford  Road  

North  Branch  Gum  Creek: 
At  confluerx»  wrth  Gum  Creek 
Just  upstream  of  Gum  Road  ... 
West  Branch  Gum  Creek: 
At  confluence  with  Gum  Creek 
Just  upstream  of  CSX  Trans- 
portation  

West  Dratr)age  Ditch: 
Approximately  0.3  mile  up- 
stream of  Yulee  Street  

Approximately  50  feet  up- 
stream of  Pensacola  Street 
Lake  Cascade: 
Entire  shoreline  within  the 

community  

Lake  Bradford: 
Entire  shorelir>e  within  tt>e 

community  

L^e  Lafayette-Aiford  Arm: 


»  Depth  in 
feet  above 

ground. 

•  Elevation 

in  feet 

(NGVD) 


•731 


•793 


•51 
•82 

•39 
•49 

•110 
•156 

•60 

•60 

•98 

•125 

•22 

•40 

•60 
•60 

•60 

•60 

•58 
•59 

•39 

•39 


Source  of  flooding  and  location 


Downstream  of  CSX  Transpor- 
tation crossing  (Lake  Lafay- 
ette, Piney  Z  Lake)  

Ochlockonee  River 

At  Jackson  Bluff  Dam  

Approximately  600  feet  dowrv 

stream  of  Interstate  10  

East  Drainage  Ditch: 

At  confluerrce  with  Munson 
Slough 

Approximately  650  feet  up- 
stream of  the  confluence 

wrth  Munson  Stough  

Meginnis  Arm  Tributary: 

Approximately  350  feet  up- 
stream of  Laxeshore  Drive  . 

Approximately  1 ,600  feet  up- 
stream of  Lakeshore  Drive  . 

Maps  available  for  Inspection 

at  the  Leon  County  Public 
Works  Department,  Leon 
County  Courthouse,  Room 
201 ,  Tallahassee,  Fkjrida. 


T 


#  Depth  in 
feet  above 

§round. 
levation 
in  feet 
(l>4GVD) 


Tallahassee  (City),  Leon 
County  (FEMA  Docket  No. 
7199) 

East  Drainage  Ditch: 

At  confluerKe  wrth  Munson 
Slough 

Approximately  1 00  feet  up- 
stream of  Apalun  Nene 

Gum  Creek: 

At  confluence  with  West  Drain- 
age Ditch  

Approximately  0.4  mile  up- 
stream of  Blounsiown  High- 
way   

McCord  Park  Pond  Drainage 

Ditch: 

Approximately  700  feet  dowrv 
stream  of  State  Route  151 
(Centerville  Road)  

At  downstream  face  of  Betton 

Road  

MKMIe  Drainage  Ditch: 

At  confluence  with  Munson 
Stough „ 

Approximately  1 ,100  feet  up- 
stream of  Pensacola  Street 
Munson  SkHjgh: 

At  confluence  of  East  Drain- 
age Ditch  

Approximately  200  feet  up- 
stream of  Lake  Bradford 

Road  

Northeast  Drainage  Ditch: 

At  the  upstream  face  of 
Weems  Road 

Approximately  1 .3  miles  up- 
stream of  LonnWadh  Road  . 
Park  Avenue  Ditch: 

At  confluence  with  ^4ortt1east 
Drainage  Ditch 

Approximately  0.8  mile  up- 
stream of  Victory  Garden 

Dnve  

Rk^view  Road  Ditch: 


•51 
•72 
•81 

•40 

•40 

•104 
•106 


Source  of  flooding  and  location 


#  Depth  in 
feet  above 

ground. 

•  Elevation 

in  feet 
(NGVD) 


At  confluence  with  Northeast 

Drainage  Ditch 

Approximately  40  feet  up- 
stream of  Park  Avenue 

floya/  Oaks  Creek: 
Confluence  wrth  Lake  Kinsale 

(Alford  Arm  Tributary) 

Afjproximately  650  feet  up- 
stream of  Foxcraft  Drive  .... 
St  Augustines  Branch: 
Approximately  200  feel  up- 
stream of  confluence  with 

Mkldle  Drainage  Drtch 

At  downstream  side  of  U.S. 
Route  90  (Tennessee 

Street)  

Alford  Arm  Tnbutary: 
Upstream  face  of  Centerville 

Road  

Just  dowrwtream  of  Thomas- 
ville  Road  (U.S.  Route  319 

and  Stale  Route  61)  

West  Drainage  Ditch: 
At  confluerx»  with  Munson 

Stough 

Approximately  1 00  feet  up- 
stream of  Interstate  Route 

10 

West  Drainage  Ditch  TrHxjtary: 
At  the  confluence  with  West 

Drainage  Drtch 

Approximately  1 ,140  feet  up- 
stream of  Jackson  Bluff 

Road  

Windrvsh  Apartments  Ditch: 
At  confluence  wrth  Northeast 

Drainage  Ditch  Tributary  

Approximately  140  feet  up- 
stream of  Apartment  Road  .. 
Grassy  Lake: 
Entire  shoreline  wrthin  commu- 

nrty  

Lake  Bradford: 
Entire  shoreline  wrthin  commu- 

nrty  

Lake  Cascade: 
Entire  shoreline  wrthin  commu- 

nrty  

Lake  Hiawatha: 
Entire  shoreline  wrthin  commu- 

nrty  

San  Luis  Branch: 
At  confluence  wrth  West  Drain- 
age Drtch  

Approximately  1 ,300  feet  up- 
stream of  Ocala  Road  

Maps  avallabia  for  inspection 
at  the  Crty  of  Tallahassee  De- 
partment of  PuWk:  Works,  300 
South  Adams  Street,  Tallahas- 
see, Florida. 


•40 
•144 

•60 

•60 

•71 
•111 

•40 
•71 

•40 

•40 

•52 
•131 


•56     East     Haven     (Town), 

Haven  County  (FEMA  Dock- 
et No.  7199) 

•107     Tuttle  Brook: 


CONNECTICUT 


•68 
•90 

•84 
•87 

•62 

•114 
•83 
•93 
•40 

•147 
•53 
•56 

•77 

•103 

•40 

•39 

•39 

•39 

•67 
•102 


Source  of  flooding  and  location 

#  Depth  in 
feet  above 

ground. 

*  Elevation 

in  feet 
(NGVD) 

Approximately  1 ,720  feet  up- 
stream of  Dodge  Avenue  .... 

Approximately  1 10  feet  up- 
stream of  1-95  

•11 
•18 

Maps  availabia  for  inspection 

at  the  Town  of  Fa.st  Haven 
Publk:  Works  BuiWing,  Engi- 
neering Department,  461 
North  High  Street  East 
Haven,  Connectkxrt. 

MAINE 

Bowdoinham               (Towm), 
Sagadahoc  County  (FEMA 
Docket  Na  7199) 

Kennebec  River. 
Approximately  850  feet  down- 
stream of  Abagadasset 

Point 

At  upstream  corporate  iimrts  ... 
Denham  Stream: 
At  confluence  wrth  West 

Branch  

At  ipstream  corporate  Iimrts  ... 
Abagadasset  River 
At  downstream  corporate  Nmrts 
At  upstream  corporate  Iimrts  ... 

^^^^Hm  avaiiaDW  lor  inipacwon 

at  the  Bowdoinham  Town  Of- 
fice, 13  School  Street, 
Bowdoinham,  Maine. 

•10 
•12 

•9 

•143 

•115 
•125 

MINNESOTA 

Prior  Lake  (City),  Scott  County 
(FEMA  Docket  No.  7199) 

ArctK  Li^e: 
Entire  shoreline  wrthin  commu- 
nrty  

•909 

Maps  available  for  Inspection 

at  the  Crty  Hall,  16200  Eagle 
Creek  Avenue,  S.E.,  Prior 
Lake,  Minnesota. 

VERMONT 

DuxtMiry  (Town),  Washington 
County  (FEMA  Docket  No. 
7199) 

Wirmoski  River 
At  Borton  Falls  Dam 

•409 

At  downstream  corporate  Iimrts 
Maps  available  for  inspection 

at  the  Duxbury  Town  Clerk's 
Office,  R.D.  2,  Waterbury,  Ver- 
mont. 

•427 

MICHIGAN 

Aibee    (Township),    Saginaw 
County  (FEMA  Docket  Na 
7124) 

f^int  River 

Source  of  flooding  and  locatkjn 


*  Depth  in 
feet  above 

§  round, 
levation 
in  feet 
(NGVD) 


Approximately  0.4  mile  west  of 
intersection  of  Tom 
Cresswell  Road  and  cor- 
porate Iimrts  

At  Sheridan  Road 

Shiawassee  Flats: 

At  intersectton  of  Bishop  Road 

and  Fergus  Road 

Misteguay  Creek: 

Approximately  600  feet  up- 
stream of  confluerx^  wrth 
Rint  River  

At  West  Gary  Road 

Maps  available  for  inspection 

at  the  Township  Communrty 
Center,  10645  East  Road, 
Burt,  Michigan. 


Brant  (Towrtship),  Saginaw 
County  (FEMA  Dockal  No. 
7124) 

Bad  River 
At  downstream  corporate  Iimrts 
Approximately  2,200  feet  up- 
stream of  downstream  cor- 
porate Iimrts  

Maps  available  for  inspection 

wrth  Mr.  James  Lester,  Brant 
Township  Clerk,  10510  South 
Hemtock  Road,  Brant,  Mtohi- 
gan. 


Bueita  Vista  (Charter  Town- 
ship), Saginaw  County 
(FEMA  Docket  No.  7187) 

Saginaw  River  Fiood  Storage 

Area: 

Area  east  of  Interstate  75  and 
north  of  East  Washington 

Road  

Saginaw  River 

At  downstream  corporate  Iimrts 

Approximately  0.75  mile  dowrv 
stream  of  upstream  cor- 
porate limits  

Maps  available  for  inspection 

at  the  Township  Cleric's  Office, 
1 160  South  Outer  Drive,  Sagi- 
naw, Mtohigan. 


Bridgeport  (Charter  Town- 
ship), Saginaw  County 
(FEMA  Docket  No.  7124) 

Cass  River 

At  Sheridan  Road 

Approximately  1 . 1  miles  up- 
stream of  Grand  Trunk 

Western  Railroad 

Flint  River 

Approximately  0.3  mile  south 
of  the  intersectton  of  Sheri- 
dan Road  and  Curtis  Road 

At  the  intersectton  of  Townline 
Road  and  Railroad  Street .... 


•594 
•600 


•594 


•594 
•604 


•595 
•595 


•587 
•589 

•589 


•594 

•595 

•599 

•601 


Source  of  flooding  and  tocatton 


#  Depth  in 
feet  above 

ground. 

'tlevatton 

in  feet 

(NGVD) 


Maps  available  for  Inspection 

at  the  Bndgeporl  Charter 
To¥vnship  Offices,  6206  Dixie 
Highway,  Bridgeport,  Michi- 
gan. 


Carrollton  (Township),  Sagi- 
naw County  (FEMA  Docket 
No.  7187) 

Saginaw  River 

Immediate  area  south  of 
Tittabawassee  Street  and 
west  of  Venoy  Road  

Area  west  of  CONRAIL  and 
south  of  Schust  Road 


Maps  available  for  inspection 

at  the  Can-ollton  Township 
BuikJing,  Departn>ent  of  Put>lk: 
Works,  1645  Maplendge,  Sagi- 
naw. Mtchigan. 


Frankenmuth  (City),  Saginaw 
County  (FEMA  Docket  No. 
7219) 

Cass  River 

Approximately  0.6  mile  down- 
stream of  South  Main  Street 
Approximately  1 . 1  miles  up- 
stream of  South  Main  Street 

Maps  available  for  Inspection 
at  the  Frankenmuth  Crty  Hall, 
240  West  Genesee  Street, 
Frankenmuth,  Michigan. 


Frankenmuth  (Township), 
Saginaw  County  (FEMA 
Docket  No.  7199) 

Cass  River 
Approximately  0.6  mite  down- 
stream of  South  Main  Street 
Approximately  1 . 1  miles  up- 
stream of  South  Main  Street 

Maps  available  for  inspection 
at  the  Frankenmuth  Township 
Buitoing.  218  West  Genesee 
Street,  Frankenmuth,  Mcht- 
gan. 


Fremont  (Township),  Saginaw 
County  (FEMA  Docket  No. 
7199) 

Shiawassee  Flats- 
North  of  Beaver  Road 


Maps  avaiiat>le  for  inspection 

at  the  Fremont  Township  Hall, 
5980  Hemtock  Road,  Henv 
lock.  Mtohtgan. 


Hazalton  (Township), 

Shiawassee  County  (FEMA 
Docket  No.  7199) 

Misteguay  Creek: 
Approximately  0.58  mile  dowr>- 
stream  of  Byron  Road  


•589 
•589 


•612 
•614 


•612 
•614 


•594 


•666 


37732  Federal  Register  /  Vol.  62,  No.  135  /  Tuesday.  July  15.  1997./  Rules  and  Regulations 


Federal  Register  /  Vol.  62,  No.  135  /  Tuesday,  July  15,  1997  /  Rules  and  Regulations  37733 


Source  of  nooding  and  location 


Approximately  350  feet  up- 
stream of  Juddville  Road 

Maps  available  for  inspection 

at  the  Hazellon  Township  Hall, 
7505  Orchard  Street,  New 
Lothrop.  Michigan. 


James  (Township),  Saginaw 
County  (FEMA  Docket  No. 
7187) 

Tittabawassee  River: 
Area  north  of  CONRAIL  and 
east  of  Van  Wormer  Road  ,. 
Maps  available  for  Inspection 

at  the  James  Township  Hall, 
6060  Swan  Creek  Road.  Sagi- 
naw, Michigan. 


Kochville  (Township),  Sagi- 
naw County  (FEMA  Docket 
No.  7187) 

Saginaw  Bay: 
West  of  Venoy  Road  and 
north  of  Tittabawassee 

Street  

Kochville  Drain: 
Approximately  0.75  mile  dowrv 

stream  of  CONRAIL  

At  confluence  wrth  North 

Brarx:h  Kochville  Drain 

South  Branch  Kochville  Drain: 
At  confluence  with  North 

Brarx:h  Kochville  Drain  

Approximatety  1 00  feet  dowrv 
stream  of  Michigan  Road  .... 
Noflh  Branch  Kochville  Drain: 
At  confluence  with  Kochville 

Drain  

At  Kochville  Road 

Mape  available  for  inspection 
at  the  Kochville  Township  Hall, 
5851  Mackinaw  Road,  Sagi- 
naw, Michigan. 


«  Depth  in 
feet  above 

ground. 

•  Elevation 

in  feet 

(NGVD) 


Maple  Grove  (Township),  Sagi- 
naw County  (FEMA  Docket 
No.  7124) 

Mtsteguay  Creek: 

At  upstream  side  of  West  Gary 
Road  ~. 

Approximateiy  0  76  mile  up- 
stream of  upstream  county 
txjurxlary  

Maps  available  for  Inspection 

at  the  Maple  Grove  Township 
Office.  17010  Lincoln  Road, 
New  Lothrop.  Michigan. 


Lothrop  (Village). 
Stiiawasaee  County  (FEMA 
Docket  No.  7199) 

Mtsteguay  Creek: 
Approximateiy  0.63  mile  down- 
stream of  Easton  Road  


•717 


•588 


Source  of  flooding  and  location 


Approximately  1 .600  feet  up- 
stream of  confluerKe  of 

Onion  Creek  

Maps  available  for  Inspection 
at  the  New  Lothrop  Village 
Hall,  7507  Orchard  Street, 
New  Lothrop,  Michigan. 


Saginaw  (City),  Saginaw 
County  (FEMA  Docket  Na 
7124) 

Saginaw  River 
•594        Approximately  1 ,000  feet 

northeast  of  intersection  of 
State  Routes  81  and  13  

Maps  available  for  inspection 

at  the  Saginaw  City  Hall,  1315 
South  Washington  Avenue, 
Saginaw,  Michigan. 


Spaulding  (Township).  Sagi- 
naw County  (FEMA  Docket 
No.  7124) 

Flint  River 
*586        At  Tom  Cresswell  Road  

At  Shendan  Road , 


#  Depth  in 
feet  above 

ground. 

*  Elevation 

in  feet 
(NGVD) 


Maps  availat>le  for  inspection 

at  the  Spaulding  Township  Of- 
fk»s,  5025  East  Road.  Sagi- 
*588        naw  County,  Mkrfiigan 


•588     ^^  Charles  (Township),  Sagi- 
naw County  (FEMA  Docket 
•588        No.  7124) 
Bad  River 
At  the  downstream  corporate 

'588  limits 

'588        At  the  upstream  corporate  lim- 
its   -.. 

South  Branch  Bad  River 
At  the  downstream  corporate 

limits 

Approximateiy  1 ,000  feet  up- 
stream of  downstream  cor- 
porate limits  

Shiawassee  Flats: 
Flooding  affecting  community 

Maps  avallat>le  for  inspection 

'605        *'  '^®  ^^  Charles  Township 
Offices,  1003  North  Saginaw 
Street,  St.  Charles,  Mchigan. 

Swan  Creek  (Township), 
Saginaw  County  (FEMA 
Docket  No.  7187) 

Shiawasee  Fiats: 
Barer  and  Benkert  Roads 

intersection  , 

Maps  available  for  inspection 

at  the  Swan  Creek  Township 
Offices,  1 1415  Lakefiekj  Road, 
St.  Charles,  Michigan. 
•673 


•589 


•595 
•600 


Source  of  flooding  and  location 


Taymouth   (Township),   Sagi- 
'680        naw  County  (FEMA  Docket 
No.  7124) 

Flint  River 

At  the  intersection  of  Townline 
Road  and  Sheridan  Road  .... 

Approximately  0.4  mile  north 
of  the  intersection  of  Pettit 
Road  and  Busch  Road  


IMaps  availatile  for  inspection 

at  the  Taymouth  Township  Of- 
fices, 4343  East  Birch  Run 
Road,  Birch  Run,  Michigan. 


Thomas  (Township),  Saginaw 
County  (FEMA  Docket  No. 
7187) 

Shiawassee  Flats 
(Tittabawassee  River): 
At  Ederer  Road  and  North 
River  Road  intersection  — 
Swan  Creek: 

At  Ederer  Road  

Approximately  1 ,7(X)  feet 
downstream  of  Geddes 
Road  


Maps  available  for  Inspection 

at  the  Thomas  Township  Of- 
fices, 249  North  Miller  Road, 
Saginaw,  Michigan. 


#  Depth  in 
feet  atxjve 

§  round, 
levation 
in  feet 
(NGVD) 


Zilwaukee  (City),  Saginaw 
County  (FEMA  Docket  No. 
7187) 

Saginaw  Bay: 
Area  west  of  Grand  Trunk 
*594  Western  Railroad  and  north 

of  Tittabawassee  Street 

595     Saginaw  River: 

Area  west  of  Conrail  and 
south  of  Tittabawassee 

*594  Street  

At  downstream  and  upstream 
skjes  of  Interstate  Route  75 
*S94    M^s  available  for  Inspection 

at  the  Zilwaukee  City  Hall,  319 
*S04       Tittabawassee  Road,  Saginaw, 
Mk:higan. 


Zilwaukee  (Township),  Sagi- 
naw County  (FEMA  Docket 
No.  7187) 

KochviHe  Drain: 
Approximateiy  0.4  mile  up- 
stream of  Interstate  Route 

75 

Approximateiy  400  feet  down- 
.  stream  of  Kochville  Road  .... 

^^     Saginaw  River  Flood  Storage 
Area: 

Area  east  of  State  Route  13 
(Veterans  Memorial  Pai1(- 

way)  

Sagir)aw  River 


•600 
'601 


•596 
•594 

*594 


•586 

•589 
•589 


*586 
•586 

•587 


Source  of  flooding  and  kxation 


At  downstream  county  bound- 
ary   

Approximately  800  feet  up- 
stream of  Interstate  Route 

75 

Saginaw  Bay: 
Areas  west  of  Grand  Trunk 
Western  and  north  of 

Kochville  Road 

Maps  available  for  Inspection 
at  the  Township  Supervisor's 
Home  Office,  7600  Melboume 
Road,  Saginaw,  Mk^higan. 


NEW  JERSEY 


Rosalie  Park  (Borough), 
Union  County  (FEMA  Dock- 
et No.  7199) 

Approximately  220  feet  down- 
stream of  West  Westfiekj 
Avenue  

At  upstream  corporate  limits 
(Sumner  Street)  

Maps  available  for  InipstHuti 

at  the  Borough  of  Roselie 
Park  Engineer's  Offne.  110 
East  Westfiekf  Avenue,  Ro- 
selie Park,  New  Jersey. 


NEW  YORK 


Fort  Ann  (Town),  Washington 
County  (FEMA  Docket  No. 
7211) 

Copeland  Pond: 
Entire  shoreline  within  oommu- 

nity  

Hadtoc*  Pond: 
Entire  shoreline  within  commu- 
nity   

Lakes  Pond: 
Entire  shoreline  within  commu- 
nity   

Lake  Nebo: 
Entire  shoreline  within  commu- 
nity   

Lake  George: 
Entire  shoreline  within  commu- 
nity   

Maps  available  for  inspection 
at  the  Fort  Ann  Town  Clerk's 
office,  Route  4  in  the  Village  of 
Fort  Ann,  Fort  Ann,  New  York. 


VIRGINIA 


Smyth  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  7149) 

Middle  Fork  Holston  River 
North  of  Interstate  81  and 
southwest  of  the  Town  of 
Chiihowie  corporate  limits  ... 


»  Depth  in 

feet  above 

ground. 

*  Elevation 

in  feet 

(NGVD) 


•586 


•68 
•87 


•463 
•458 
•864 
•843 
•321 


Source  of  flooding  and  k>cation 


Maps  available  for  inspection 
•587        at  the  Smyth  County  Court- 
house, Buikling  Inspector's 
Department.  1 09  West  Main, 
•589        Marion,  Virginia. 


#  Depth  in 
feet  above 

ground. 

•  Elevation 

in  feet 
(NGVD) 


•1,944 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance".) 

Dated:  June  19. 1997. 
Richard  W.  Krimm, 
Executive  Associate  Director,  Mitigation 
Directorate. 

(FR  Doc.  97-18537  Filed  7-14-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Martttme  Administration 

46  CFR  Pari  295 
[Docket  No.  R-1631 
RIN  2133-AB24 

Rlarttima  Security  Program 

AGENCY:  Maritime  Administratioa, 
Department  of  Transportatioii. 
ACTION:  Final  rule. 

SUMMARY:  The  Maritime  AdministratioD 
(MARAD)  is  issuing  this  final  rule  to 
provide  procedures  to  implement  the 
provisions  of  the  Maritime  Security  Act 
of  1996  (MSA).  The  MSA  establishes  a 
new  Maritime  Security  Program  (MSP), 
which  authorizes  payments  through  FY 
2005.  The  MSP  supports  the  operations 
of  U.S.-flag  vessels  in  the  foreign 
commerce  of  the  United  States  through 
assistance  payments.  Participuting 
vessel  operators  are  required  to  make 
their  ships  and  other  commercial 
transportation  resources  available  to  the 
(kivemment  during  times  of  war  or 
national  emergency. 
DATES:  This  final  rule  is  effective  July 
17,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  R.  Barberesi,  Director,  Office 
of  Sealift  Support,  Telephone  20?-36&- 
2323. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  2  of  the  MSA  amended  Title 
VI  of  the  Merchant  Marine  Act,  1936,  as 
amended,  46  App.  U.S.C.  1171  et  seq. 
(Act),  by  adding  a  new  Subtitle  B,  which 
authorizes  MSP  to  provide  assistance  for 
operators  of  U.S.-flag  vessels  that  meet 
certain  qualifications.  It  requires  the 


Secretary  of  Transportation  (Secretarv'j 
to  establish  a  fleet  of  active,  militarily 
usehil,  privately  owned  vessels  to  meet 
national  defense  and  other  security 
requirements,  while  also  maintaining  an 
American  presence  in  international 
commercial  shipping.  Section  655  of  the 
MSA  authorized  Si  00  million  annually 
through  fiscal  year  2005  to  support  the 
operation  of  up  to  47  U.S.-flag  vessels  in 
the  foreign  commerce  of  the  United 
States.  Payments  to  participating 
operators  are  $2.1  million  per  ship,  per 
year.  Participating  operators  are 
required  to  make  their  ships  available 
upon  request  by  the  Secretary  of 
Etefense  during  times  of  war  or  national 
emergency.  Unlike  the  operating- 
differential  subsidy  (ODS)  program,  the 
MSP  has  few  restrictions  on  vessels 
operating  in  the  U.S. -foreign  commerce 
and  eligible  vessels  may  be  built  in 
foreign  shipyards. 

Interim  Final  Rule 

As  authorized  by  section  8  of  the 
MSA,  MARAD  issued  an  interim  final 
rule  on  October  16,  1996,  (61  FR  53861), 
which  added  a  new  46  CFR  Part  295. 
That  rule  provides  procedures  to 
implement  the  MSA  with  respect  to  the 
application  for.  and  award  of,  MSP 
operating  agreements  that  provide 
fijiancial  assistance  to  operators  of 
vessels  enrolled  in  the  program.  The 
program  will  be  administered  on  the 
basis  of  one-year  renewable  contracts, 
provided  funding  is  available  in 
subsequent  years.  The  rule  provides  that 
participating  operators  will  be  required 
to  operate  eligible  vessels  in  the  foreign 
commerce  of  the  United  States,  and 
certain  specified  mixed  foreign  and 
domestic  areas,  with  a  minimum  of 
operating  restrictions,  for  at  least  320 
days  in  any  fiscal  year.  It  provides  that 
payments  will  be  made  on  a  prorated 
basis  for  vessels  operated  less  than  320 
days  in  any  year,  exclusive  of  days  a 
MSP  vessel  is  being  dry  docked, 
surveyed  or  repaired.  In  addition,  no 
payments  will  be  made  for  each  day  any 
vessel  carries  civilian  bulk  preference 
cargoes  of  7,500  tons  or  more. 

Tne  interim  final  rule  issued  on 
October  16,  1996,  allowed  an  initial 
comment  period  ending  November  15, 
1996.  This  comment  period  was  later 
extended  to  December  2,  1996  by  notice 
published  in  the  Federal  Register  (61 
FR  58663;  November  18,  1996).  MARAD 
received  13  comments  from  persons  or 
entities  with  an  interest  in  the  MSP. 
including  vessel  operators,  labor  unions, 
representatives  of  U.S.  shipyards,  and 
U.S.  insurers  providing  U.S.  marine  hull 
insurance.  In  addition,  on  October  11, 
1996,  MARAD  invited  applications  for 
participation  in  the  MSP  by 
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advertisement  in  the  Federal  Register 

(61  PR  53483)  using  the  application 
approved  under  0MB  Approval  No. 
2133-0525.  Based  on  these  applications 
MAJIAD  awarded  47  contracts  for 
annual  payment  of  $98. 7  million. 
Accordingly,  the  application  process 
has  been  closed  until  such  time  as 
additional  funding  may  become 
available. 

Editorial  and  Clarifying  Comments 
Adopted 

The  commentors  submitted  many 
helpful,  editorial  and  clarifying 
comments  which  MARAD  is 
incorporating  in  the  final  rule.  In 
general,  the  final  rule  drops  all 
references  to  FY  1996.  The  term  Eligible 
Contractor  is  being  deleted  as  it  is 
confusing  and  now  holds  no  relevance. 
The  reference  in  §  295.10(b)(3)  will  read 
"applicant."  not  "contractor"  and 
reference  will  be  made  to  the  Maritime 
Security  Fleet  Program  instead  of 
Maritime  Security  Program  in  §  295.1 
"Purpose."  With  respect  to  the  hull 
insurance  comments  affecting  the 
marine  insurance  industry,  MARAD 
will  encourage  use  of  the  American 
market  for  marine  hull  insurance  to  the 
maximum  extent  possible  when  rates, 
terms  and  conditions  offered  by 
American  underwriters  are  competitive 
with  those  offered  by  foreign 
imderwriters.  In  order  to  satisfy  the 
Congressional  intent  of  providing  a  less 
restrictive  program,  this  requirement 
will  not  be  mandatory- 
Summary  of  Substantive  Comments  by 
Section 

Definition  of  Militarily  Useful 

§295.2(q) 

Comment:  MARAD  received  three 
comments,  two  that  requested 
clarification  of  the  term  'militarily 
useful"  and  one  that  requested  that  the 
term  be  deleted  entirely.  According  to 
that  commentor,  the  Department  of 
Defense  (DOD)  is  the  expert  in  the  area 
of  military  utility  and,  as  written,  the 
definition  exceeds  the  authority  of  the 
MSA. 

Response:  MARAD  disagrees  with  the 
comment  that  a  definition  of  "militarily 
useful"  exceeds  the  MSA.  Under  the 
MSA,  responsibility  for  the 
determination  of  military  utility  belongs 
to  MARAD  in  conjunction  with  DOD, 
pursuant  to  authority  contained  in 
section  651(b)(1)(c)  of  the  Act.  MARAD 
agrees  that  DOD  criteria  should  be 
considered  and  therefore  will  use  the 
Joint  Strategic  Capabilities  Plan  (jSCAP) 
definition  of  "militarily  useful"  in  the 
final  rule  to  define  the  type  of  vessel 
utility  that  would  qualify  a  vessel  as 


being  eligible  for  the  MSP.  MARAD 
agrees  with  the  comments  that 
requested  clarification  and  will  include 
the  applicable  JSCAP  definition 
describing  vessel  types  deemed 
acceptable  for  MSP  use.  The  regulation 
at  §  295. 2(q)  will  be  amended 
accordingly. 

DefiniUon  of  "Related  Party" 

§295.2(x)(New) 

Comment:  MARAD  received  five 
comments  from  carriers  on  the  issue  of 
clarifying  the  term  "related  party"  used 
in  niunerous  provisions  of  the  Interim 
Final  Rule.  Three  commentors  requested 
clarification  of  the  definition  of  the  term 
and  two  conunentors  requested  that  the 
reference  be  deleted  from  §  295.12(a)(1). 

Response:  The  term  "related  party"  is 
defined  in  the  MSA  in  section  656(h), 
which  specifies  that  the  definition  is  for 
the  purposes  of  section  656  only.  At  the 
time  the  Interim  Final  Rule  was 
published,  many  questions  concerning 
the  interpretation  of  section  656  had  not 
been  resolved  and  references  to  the  non- 
contiguous domestic  trades  were  not 
finalized.  As  a  result,  no  definition  of 
this  term  was  contemplated.  However, 
in  view  of  the  comments  received  and 
the  use  of  the  term  in  section  652(i)  of 
the  Act  and  its  reflective  language  in 
§  295.12  of  the  regulations.  MARAD 
agrees  that  a  general  definition  is 
required.  Accordingly,  MARAD  believes 
consistency  requires  that  the  definition 
used  in  section  656(h)  of  the  Act  be 
used  in  general  in  the  regulations.  That 
definition  will  be  added  to  the 
definitions  section  of  the  regulations 
with  a  new  §  295.2(x)  "Related  Partv." 

With  regard  to  the  reference  to  related 
parties  in  §  295.12(a)(1).  that  section 
was  intended  to  mirror  the  language  of 
section  652{i)(l)(A)(i)  of  the  Act  relating 
to  the  ordering  of  priorities  in  the 
granting  of  MSP  awards.  However, 
while  the  pertinent  language  of  that 
section  of  the  Act  reserves  the  highest 
first  priority  eligibility  to  citizens  of  the 
United  States,  the  language  of 
§  295.12(a)(1)  of  the  interim  final  rule 
extended  that  priority  to  include  related 
parties.  Commentors  requested  that  the 
term  "related  party"  be  deleted  from 
§  295.12(a)(1),  "U.S.  Citizen 
Ownership."  MARAD  agrees  and  this 
reference  will  be  deleted. 

Applications 

§  295.11(a)(2)  (Revised) 

Since  MSP  is  authorized  only  through 
fiscal  year  2005  and  since  it  has  been 
fully  implemented  with  annual 
renewable  contracts,  applications  will 
only  be  accepted  in  response  to  public 
invitation  by  MARAD.  Section 


295.11(a)(2)  has  been  clarified  to 
establish  the  limits  within  which 
applications  will  be  accepted  by 
MARAD. 

Reflagging  U.S.  Vessels  on  the  Basis  of 
MSP  Denial 

§  295.11(a)(4) 

Comment:  One  commentor  suggested 
that  MARAD  make  clear  that  the 
rejection  for  enrollment  in  the  MSP  of 
any  U.S. -flag  vessel  which  requires,  but 
did  not  receive  either  em  affirmative 
defense  or  military  purposes 
determination  or  an  age  waiver,  does 
not  entitle  the  vessel  to  be  transferred  to 
foreign  registry  without  approval  by 
DOT  under  section  9  of  the  Shipping 
Act,  1916  (46  App.  U.S.C.  808)  (1916 
Act). 

Response:  Generally,  section  9(c)(2)  of 
the  1916  Act  provides  that  a  U.S.- 
documented  vessel  may  not  be 
transferred  to  a  foreign  registry  or 
operated  under  the  authority  of  a  foreign 
country  without  the  approval  of  the 
Secretary.  Section  6  of  the  MSA  adds  a 
new  subsection  (e)  to  section  9  of  the 
1916  Act.  Pursuant  to  paragraph  (2)  of 
the  new  subsection  (e)  an  eligible  vessel 
which  has  applied  for  an  operating 
agreement  under  the  MSP.  and  which 
has  not  received  an  award  within  90 
days  of  application,  may  transfer  to  a 
foreign  registry  without  approval  by  the 
Secretary.  After  careful  analysis, 
MARAD  has  determined  that  the  new 
section  9(e)(2)  would  not  remove  the 
requirement  for  approval  by  MARAD  for 
transfer  to  foreign  registry  of  a  U.S. -flag 
vessel  that  applied  for  MSP  but  was  not 
qualified  for  award  other  than  by  reason 
of  age.  The  statute  applies  only  to 
vessels  eligible  under  section  651(b)(1). 
which  encompasses  all  vessel  eligibility 
requirements,  with  the  exception  of  age. 
Therefore,  if  MARAD  has  determined 
that  the  applicant  is  qualified  and  the 
vessel  is  eligible  under  the  provisions  of 
section  651(b)(1).  but  does  not  award  a 
MSP  operating  agreement  due  to  lack  of 
funds  or  an  inadequate  program  level, 
the  applicant  may  remove  the  subject 
vessel  from  U.S.  registry  and  reflag  the 
vessel  under  a  foreign  registry  without 
section  9  approval  by  MARAD.  This 
reflag  would  only  apply  to  vessels 
eligible  for  awards  within  a  priority  in 
which  awards  have  been  authorized. 
Vessels  under  ODS  contract  or  on  MSC 
charter  for  which  MSP  applications 
have  been  denied  would  be  eligible  to 
reflag  only  after  those  obligations  have 
expired. 


Federal  Register  /  Vol.  62.  No.  135  /  Tuesday.  July  15.  1997  /  Rules  and  Regulations         37735 


Proration 


§  295.12(d)(1) 

Comment:  Rounding  problems  may 
produce  more  eligible  vessels  than 
available  slots. 

Response:  One  comment  was  received 
regarding  rounding  of  fractional 
eligibility  in  the  proration  process.  The 
point  was  that  inclusion  of  all  fractional 
eligibility  could  result  in  a  number  of 
eligible  vessels  that  exceeds  the  funding 
available  for  a  particular  priority. 
MARAD  agrees.  However,  the  problem 
of  fractional  vessels  versus  slots  was 
anticipated  by  the  language  of  section 
652(o)(2)  of  the  Act.  Specifically,  that 
section  states  that,  if  the  number  of 
vessels  eligible  in  a  priority  exceeds  the 
available  ftmding  for  the  priority,  the 
number  of  awards  to  each  person  shall 
be  made  in  approximately  the  same 
ratio  as  the  number  of  vessels  that  the 
individual  applied  for  bears  to  the  total 
number  of  vessels  applied  for  in  the 
priority.  The  term  grants  latitude  within 
the  process  to  round  awards  up  or 
down,  as  needed,  to  correct  rounding 
problems  and  adjust  awards. 
Accordingly,  §  295.12(d)(1)  provides  a 
mechanism  for  dealing  with  rounding 
problems  and  no  changes  are  required. 

Replacement  Vessels 

§  295.20(c) 

Comment:  One  comment  was  reeeived 
concerning  the  statutory  authority  and 
practical  application  of  §  295.20(c), 
which  permits  the  replacement  of 
vessels  enrolled  in  the  MSP. 

Response:  In  section  8(a),  the  MSA 
authorizes  the  Secretary  to  prescribe 
rules  as  necessary  to  carry  out  the  MSA. 
Providing  for  the  orderly  replacement  of 
vessels  enrolled  in  the  program,  should 
such  replacement  become  necessary, 
falls  within  the  purview  of  the 
Secretary's  mandate  under  section  8(a). 
Practical  application  of  such 
replacement  would  result  from  the  loss 
of  an  enrolled  vessel,  or  irom  an 
eiuolled  vessel  otherwise  becoming 
ineligible  for  participation  in  the 
program,  for  example,  by  becoming 
overage.  The  intent  of  §  295.20(c)  is  to 
provide  the  mechanism  for  such 
replacement.  Criteria  are  already 
established.  Section  295. 20(c)  refers 
back  to  §  295.10,  which  establishes  the 
eligibility  criteria  and  reflects  section 
651  of  the  Act.  No  change  wdll  be  made 
in  §  295.20(c). 

Notice  to  Shipbuilders 

§  295.20(d) 

Comment:  MARAD  received  four 
conmients  on  §  295.20(d).  Two  of  the 
commentors  stated  that  the  section 


exceeded  the  statutory  authority  of  the 
MSA  by  providing  that  MARAD  issue 
notice  in  the  Federal  Register  of  a 
contractor's  intent  to  build  a  vessel  in  a 
foreign  shipyard,  and  a  third  commentor 
stated  that  this  notice  may  be  harmful 
to  MSP  contractors.  The  commentors 
suggested  that  MARAD  simply  develop 
a  list  of  shipyards  capable  of  building 
various  types  of  vessels  and  make  the 
list  available  to  the  MSP  contractors.  A 
contractor  then  could  satisfy  the 
requirements  of  section  652(b)  of  the 
MSA  by  directly  providing  notice  to  the 
shipbuilders.  One  commentor  suggested 
that  the  prohibition  against  entering  a 
contract  with  a  foreign  shipbuilder  be 
extended  from  5  to  10  working  days 
after  MARAD's  publication  of  notice  of 
the  applicant's  intent,  and  also  that  any 
interested  U.S.  shipbuilder  should  be 
allowed  not  less  than  30  days,  axtd  not 
more  than  120  days,  to  submit  a  design 
and  price  to  the  Maritime 
Administration.  Further,  the  commentor 
suggested  that  MARAD  require  MSP 
contractors  to  make  both  foreign  and 
domestic  bid  prices  known  to  MARAD. 
MARAD  would  determine  whether  the 
U.S.  bid  is  competitive  andlhen  notify 
the  contractor  that,  if  they  select  the 
foreign  offer,  the  vessel  would  not  be 
eUgibls  for  MSP  payments. 

Response:  MARAD's  role  in  issuing 
notices  in  instances  where  an  MSP 
contractor  proposes  construction  of  a 
vessel  or  vessels  by  a  foreign 
shipbuilder  was  intended  to  expedite 
the  notification  process  while  ensuring 
that  every  shipbuilder  in  the  United 
States  would  have  proper  and  timely 
notice.  The  agency  considered  the  idea 
of  providing  a  list  of  shipbuilders  to 
each  MSP  contractor.  However,  after 
review,  MARAD  decided  that  such  a  list 
would  be  an  inadequate  notification  tool 
when  considering  the  ever  changing 
maritime  environment  It  is  appropriate 
for  MARAD  to  exercise  its  discretion  to 
provide  adequate  notice  to  U.S. 
shipbuilders,  and  it  would  satisfy 
Congressional  intent  that  they  be  given 
an  opportunity  to  compete  for  contracts. 
MARAD  believes  that  publishing  in  the 
Federal  Register  is  in  the  best  interest 
of  U.S.  shipbuilders,  since  these  notices 
are  public  documents  and  potential  U.S. 
shipbuilders  have  access  to  the 
information.  MARAD  agrees  with  the 
comment  concerning  the  length  of  the 
notice  period  because  it  will  allow  a 
more  reasonable  time  period  for  U.S. 
shipbuilders  to  learn  of  the  notice  and 
respond  to  it.  Section  295.20(d)  will  be 
amended  to  provide  that  MARAD 
publish  notice  of  a  contractor's  intent 
within  10  days  of  notification  by  the 
contractor,  and  that  the  contractor  will 


be  required  to  wait  an  additional  10 
days  from  the  date  of  publication  before 
entering  into  any  contract  with  a  foreign 
shipyard. 

With  regard  to  a  mandatory  delay  of 
30  to  120  days  for  U.S.  shipyards  to 
respond  to  a  foreign  contracting  notice 
published  by  MARAD.  MARAD  does 
not  believe  that  it  has  authority  under 
the  MSA  to  require  such  extended 
delay.  The  apparent  intent  of  the 
legislation  was  only  that  notification  be 
given,  not  that  an  extended  delay 
should  be  imp>osed.  Since  the 
notification  from  the  contractor  is 
required  "not  later  than  30  days"  after 
a  solicitation  of  a  bid  from  a  foreign 
yard,  the  bidding  process  should  not  be 
sufficiently  advanced  that  U.S. 
shipyards  could  not  provide  bids  in  an 
expeditious  manner.  Accordingly. 
MARAD  will  not  attempt  to  impose  any 
further  restriction  on  the  contractors  by 
requiring  a  longer  waiting  period. 

With  respect  to  the  conmient  that 
MARAD  evaluate  bids  and  withhold 
MSA  payments  if  the  MSP  operator 
selects  a  foreign  shipyard,  the  MSA 
contains  no  authority  for  MARAD  to 
deny  an  award  or  withhold  MSP 
payments  based  on  its  evaluation  of  the 
U.S.  bid  being  competitive. 

Early  Termination 

§  295.20(e) 

Comment:  One  coirunentor  suggested 
that  S  295.20(e)  should  be  rewritten 
substantially  in  the  form  of  section 
652(m)  of  the  Act.  or  that  the  phrase 
"*   *   *  to  the  extent  and  for  the  period 
•   *   •."  be  inserted  before.  "•   *   * 
contained  in  section  652(m)  of  the  Act" 

Response:  Section  295.20(e)  concerns 
the  obligations  of  a  contractor  to  ke^  an 
Agreement  Vessel  documented  under 
U.S.  registry  if  the  contractor  volimtarily 
elects  to  terminate  the  MSP  Agreement 
before  its  termination  date.  The 
inclusion  of  the  language  "•   •   •  to  the 
extent  and  for  the  period  *  •  •"  would 
add  some  clarity  to  this  provision  by 
direcUy  linking  §  295.20(e)  to  the  period 
of  time  specified  for  retention  under 
U.S.  registry  in  section  652(m)  of  the 
Act.  Section  295.20(e)  will  be  amended 
accordingly. 

Termination  for  Lack  of  Funds 

§  295.20(f) 

Comment:  One  commentor  has 
proposed  that  the  tide  of  this  part  be 
changed  to  "Nonrenewal  for  Lack  of 
Funds.  "  In  addition,  the  commentor 
suggested  that  vessels  transferred  to 
another  registry  under  this  regulation 
should  be  transferred  to  "Effective 
United  States  Control"  registries 
deemed  acceptable  by  MARAD. 
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Response:  The  first  proposed 
amendment,  i.e.,  the  use  of 
"Nonrenewar'  vs.  "Termination," 
would  conform  the  regulation  to  the 
language  of  section  652(n)  of  the  Act. 
Section  295.20(f)  will  be  amended 
accordingly.  With  regard  to  the  language 
on  "Effective  United  States  Contiol,"  it 
should  be  noted  that  the  language 
contained  in  that  section  of  the  Act 
specifies  that  '•   *   *  the  vessel  owner 
or  operator  may  transfer  and  register 
such  vessel  under  a  foreign  registry 
deemed  acceptable  by  the  Secretaiy  of 
Transportation,  notwithstanding  any 
other  provision  of  law."  The  language 
adopted  in  §  295.20(f)  states  "*    *    *  the 
contractor  may  transfer  and  register  the 
applicable  vessel  under  a  foreign 
registry  deemed  acceptable  to  the 
Maritime  Administration."  Since  the 
Administrator  has  been  delegated 
authority  by  the  Secretary  to  authorize 
such  transfers,  MARAD  believes  that  the 
language  contained  in  §  295.20(f) 
adequately  covers  this  situation  and  that 
no  additional  change  is  required. 

Tmnsfer  of  Operating  Agreements 

§295.20(i) 

In  light  of  the  issues  raised  by  many 
commentors  regarding  possible  transfers 
of  MSP  operating  agreements,  additional 
safeguards  have  been  included  in 
§  295.20(i)  to  ensure  that,  in  the  event 
an  Agreement  is  transferred  by  a 
ConU^ctor  to  another  person  or  entity, 
the  person  or  entity  to  whom  an 
Agreement  is  transferred,  and  the  vessel 
to  be  covered  by  the  Agreement  after 
transfer,  meet  the  original  eligibility 
requirements. 

Limitations 

§  295.21(e) 

Comment:  One  commentor  noted  that 
section  804  of  the  Act  was  substantially 
changed  by  section  5  of  the  MSA,  and 
recommended  that  '*   *   *  as 
amended,"  be  added  to  the  first 
sentence  of  §295. 2 1(e)  after"*  *  * 
section  804." 

Response:  MARAD  agrees,  and  will 
make  the  change. 

Determination  of  Section  656  Service 
Level  Criteria 

§  295.21(f) 

Comment:  MARAD  received  four 
extensive  comments  regarding  how  it 
should  interpret  the  statute  with  regard 
to  service  levels  and  provide  objective 
criteria  to  determine  the  allowable 
levels  of  service  provided  by  MSP 
contractors  in  noncontiguous  domestic 
trades.  Most  of  the  commentors 
requested  that  the  service  levels  be 


determined  at  their  historical  levels,  not 
anticipated  carrying  capacity.  One 
commentor.  in  addition  to  advocating 
the  use  of  historical  capacity  figures  for 
this  purpose,  suggested  that  the 
applicant  or  contractor  submit  this 
information  under  oath,  subject  to 
validation  by  an  objective  source,  and 
that  the  niunber  of  TEU's  carried  in  the 
noncontiguous  trades  be  reported 
annually  by  MSP  contractors  under 
oath,  and  subject  to  audit. 

Response:  Upon  receipt  of  the 
applications  for  the  MSP.  MARAD 
published  notification  of  those 
applications  wherein  the  applicants 
requested  approval  to  continue  existing 
noncontiguous  domestic  operations. 
These  notices  were  separate  from  the 
Interim  Final  Rule,  and  the  comments 
were  received  separately  from  those  of 
this  rulemaking.  Notices  were  published 
for  Sea-Land  Service,  Inc..  for  services 
to  Hawaii,  Puerto  Rico  and  Alaska; 
Crowley  Maritime  Corp..  for  Alaska;  and 
OSG  Car  Carriers.  Inc..  for  Alaska. 
Hawaii.  Puerto  Rico  and  the  U.S.  Virgin 
Islands. 

Comments  were  received  from  seven 
commentors  on  the  published  levels  of 
existing  service  claimed  by  the 
applicants,  particularly  where  service  to 
Alaska  and  Hawaii  is  involved. 
However,  the  volume  and  complexity  of 
those  comments  mandated  a  thorough 
and  separate  examination  of  the 
implementation  of  section  656  of  the 
Act. 

MARAD  is  reserving  a  section  in  the 
Final  Rule  for  determination  of 
limitations  on  operations  in  the  non- 
contiguous domestic  trades,  and  will 
publish  a  Notice  of  Proposed 
Rulemaking  regarding  those  provisions 
after  the  issue  has  been  resolved. 
Section  295.21(f)  has  been  reserved  for 
that  piupose. 

Need  for  Financial  Data 

§295.23 

Comment:  MARAD  received 
numerous  comments  which  stated  that 
the  requirement  for  filing  form  MA-172 
and  an  audited  financial  statement  was 
beyond  the  statutory  authority 
contained  in  the  MSP  and  should  be 
removed. 

MARAD  does  not  agree.  In  collecting 
such  information,  MARAD  is  exercising 
its  discretion  to  require  information 
necessary  to  perform  its  responsibilities 
and  to  monitor  the  efficiency  and 
effectiveness  of  the  maritime  industry. 
However,  in  an  effort  to  minimize  the 
administrative  burden  on  the  contractor, 
the  rule  has  been  changed.  MARAD  is 
not  requiring  the  submission  t)f  Form 
MA-172.  The  Final  Rule  will  provide 


that,  in  the  alternative,  an  applicant  may 
submit  an  audited  financial  statement 
and  vessel  operating  cost  data  submitted 
as  part  of  its  Emergency  Preparedness 
Program  Agreement.  Final  approval  of 
the  MSP  data  collection  requirement 
was  made  by  0MB  on  February  24, 
1997,  imder  approval  number  2133- 
0525. 

Reduction  in  Amount  Payable 

§  295.30(b) 

Conunent:  MARAD  received  three 
comments  which  requested  that  the  30- 
day  limitation  on  the  number  of  days  a 
vessel  may  be  drydocked,  surveyed, 
inspected  or  repaired  be  made  more 
flexible. 

Response.  MARAD  agrees  in  part  with 
the  commentors  regarding  the  30-day 
limitation.  Some  legitimate  shipyard 
periods  may  require  a  greater  length  of 
time.  However,  in  its  capacity  as  funds 
administrator,  the  agency  must  assess 
some  reasonable  time  frame  for  work  or 
maintenance  to  be  performed  in  order  to 
ensure  that  the  program  is  for  operating 
vessels.  Therefore,  the  final  rule  at 
§  295.30(b)(1)  will  be  revised  to  permit 
greater  than  30-day  periods  upon 
approval  from  MARAD. 

Calculation  for  Partial  Months 

§  295.31(a)(3)  (New) 

After  experience  gained  in  the  start- 
up of  the  MSP  in  December  1996  and 
January  1997,  MARAD  realized  that 
clarification  was  required  regarding 
billing  and  payment  for  partial  months. 
To  remedy  the  problems  experienced,  a 
new  §  295.31(a)(3)  was  developed.  The 
new  paragraph  provides  for  potential 
prorating.  The  original  §  295.31(a)(3)  has 
been  redesignated  §  295.31(a)(4),  and 
subsequent  material  has  been 
redesignated  accordingly. 

Withholding  10  Percent  of  Funds 
Payable  Until  Final  Review  of  the  Billing 
Period 

§  295.31(a)(4) 

Comment:  MARAD  received  two 
comments  stating  that  withholding  10 
percent  of  funds  payable  imtil  final 
review  of  the  billing  period  exceeds  the 
authority  of  the  MSA. 

Response:  MARAD  disagrees  with  the 
commentors  that  withholding  of  funds 
exceeds  the  authority  granted  by  the 
MSA.  Pursuant  to  46  App.  U.S.C. 
1114(b).  the  Secretary,  acting  through 
the  Administrator  by  delegation,  has  the 
authority  to  adopt  all  necessary  rules 
and  regillations  to  carry  out  the  Act. 

The  intent  of  §  295.31(a)(4)  is  to 
provide  a  readily  available  source  for 
the  recapture  of  funds  in  the  event  that 
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a  Contractor  fails  to  meet  the 
requirements  of  §295. 21(d).  Section 
295.21(d)  reflects  the  language  of 
section-652(b)  of  the  Act,  which  requires 
that  a  vessel  must  be  operated  in  U.S.- 
foreign,  or  specified  mixed  foreign  and 
domestic  trade,  and  must  remain 
documented  under  46  U.S.C,  Chapter 
121.  However,  MARAD  agrees  wdth  the 
commentors  that  the  establishment  of  an 
across-the-board  level  of  10  percent 
would  not  be  necessary  in  all  cases 
under  the  MSP.  Therefore,  MARAD  will 
exercise  its  discretion  to  withhold  funds 
based  on  a  carrier's  normal  operating 
experience.  Section  295.31(a)(4)  is  being 
amended  accordingly. 

Rulemaking  Analysis  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review),  and  Department 
of  Transportation  (DOT)  Regulatory 
Policies 

This  rulemaking  is  not  considered  to 
be  an  economically  significant 
regulatory  action  under  section  3(f)  of 
E.O.  12866.  This  Final  Rule  also  is  not 
considered  a  major  rule  for  pmposes  of 
Congressional  review  under  P.L.  104— 
121.  Since  the  program  is  designed  to 
support  47  vessels  in  FY  1997,  each 
receiving  up  to  $2.1  million  annually, 
the  Maritime  Administsator  finds  that 
the  program  will  not  have  an  «n^T^^^^ 
effect  on  the  economy  of  SlO&million 
or  more.  However,  it  is  considered  to  be 
a  significant  rule  under  Executive  Order 
12866  and  DOT's  Regulatory  Policies 
and  Procedures  (44  FR  11034,  February 
26, 1979).  Accordingly,  it  has  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

The  program  is  subject  to  annual 
appropriations  to  provide  payments  to 
the  participants  of  $2.1  million  for  each 
Agreement  Vessel  for  each  fiscal  year  in 
which  the  agreement  is  in  effect  These 
payments  are  approximately  50  percent 
less,  per  vessel,  than  the  average 
payments  made  under  the  existing  ODS 
program.  A  full  regulatory  evaluation  is 
not  necessary  since  this  rule  only 
establishes  the  procedures  to  implement 
the  Act,  which  imposes  conditions  for 
enrollment  of  vessels  in  the  MSP. 

Federalism 

MARAD  has  analyzed  this  rulemaking 
in  accordance  with  principles  and 
criteria  contained  in  E.O.  12612  and  has 
determined  that  these  regulations  do  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Regulatory  Flexibility 

Although  the  Regulatory  Flexibility 
Act  of  1980,  5  U.S.C  601  et  seq,  does 


not  apply  to  final  rules  for  which  a 
proposed  rulemaking  was  not  required, 
MARAD  has  evaluated  this  rule  under 
that  Act  and  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nimiber  of  small 
entities.  The  participants  in  this 
program  are  not  small  entities. 

Environmental  Assessment 

MARAD  has  concluded  that  this  final 
rule  &lls  into  a  class  of  actions  that  are 
categorically  excluded  from  review 
under  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  because  they 
would  not  individually  or  cumulatively 
have  a  significant  impact  on  the  human 
environment,  as  determined  by  section 
4.05  and  Appendices  1  and  2  of 
Maritime  Administrative  Order  MAO- 
600-1,  which  contains  MARAD 
Procedures  for  Considering 
Environmental  Impacts  (50  FR  11606, 
March  22. 1985)  implementing  NEPA. 
The  final  rule  does  not  change  the 
environmental  effect  of  the  current  ODS 
program,  which  the  MSP  supersedes 
(and  which  is  currendy  under  a 
categorical  exclusion  pursuant  to  MAO- 
600-1),  because  the  vessels  eligible  for 
the  MSP  (1)  Will  continue  to  operate 
under  the  U.S.  flag,  and  will  continue  to 
be  governed  by  U.S. -flag  state  control 
while  operating  in  the  ^obal  commons; 
and  (2)  are  and  will  continue  to  be 
designed,  constructed,  equipped  and 
operated  in  accordance  with  stringent 
United  States  Coast  Guard  and 
International  Maritime  Organization 
standards  for  maritime  safety  and 
marine  environmental  protection. 
Therefore,  this  rule  does  not  require  an 
environmental  impact  statement  or  an 
environmental  assessment  pursuant  to 
NEPA. 

Paperwork  Reduction 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507 
et  seq.),  this  nUemaking  contains  new 
information  collection  or  recordkeeping 
requirements,  which  were  approved  by 
OMB  (approval  number  2133-0525) 
under  emergency  approval  authority 
until  February  28,  1997.  This  approval 
was  subsequenUy  extended  by  OMB  for 
the  ctistomary  three  years  on  February 
24, 1997. 

This  rule  does  not  impose  any 
unfunded  mandates. 

List  of  Subjects  in  46  CFR  Part  295 

Assistance  payments.  Maritime 
carriers.  Reporting  and  recordkeeping 
requirements. 

Accordingly,  Part  295  of  46  CFR 
Chapter  11,  Subchapter  C,  is  revised  to 
read  as  follows: 


PART  295— MARITIME  SECURITY 
PROGRAM  (MSP) 

Subpart  A— Introduction 

295.1  Purpose. 

295.2  Oefiaitions. 

295.3  Waivers 

Subpart  B— Establtsiiment  of  MSP  FleM  and 
EligiWIIty 

295.10  Eligibility  requirements. 

295.11  Applications. 

295.12  Priority  for  awarding  agreements. 

S(rii|Mrt  C— Marttlma  Securtty  Program 
Operating  Agreements 

295.20  General  conditions. 

295.21  MSP  assistance  conditions. 

295.22  Commeacement  and  terminabon  of 
operations. 

295.23  Reporting  requirements. 

Subpart  D    PayweiU  and  BilUng 
Procedures 

295.30  Pajrmeot 

295.31  Criteria  for  paymmt 


Subparll 

295.40    .\dmimstrative  determinations. 

Aatkority:  46  App.  U.S.C.  1171  ef  seq..  46 
App.  U.S.C.  1114  (b),  49  CFR  1.66. 

Subpart  A— Introduction 

I29&.1    Puiposs. 

This  part  prescribes  regulations 
implementing  the  provisions  of  Subtitie 
B  (Maritime  Security  Fleet  Program)  of 
Tide  VI  of  the  Merchant  Marine  Act, 
1936,  as  amended,  governing  Maritime 
Security  Program  payments  for  vessels 
operating  in  the  foreign  trade  or  mixed 
foreign  and  domestic  commerce  of  the 
United  States  allowed  under  a  registry 
endorsement  issued  imder  46  U.S.C. 
12105. 

S  295.2    Dsflnnions. 

For  the  purposes  of  this  part: 

(a)  i4c:frmeans  the  Merchant  Marine 
Act.  1936,  as  amended  by  the  Mnitime 
Security  Act  of  1996  (MSA)(46  App. 
U.S.C.  1101  etseq.). 

(b)  Administrator,  means  the 
Maritime  Administrator,  U.S.  Maritime 
Administration  (MARAD),  U.S. 
Department  of  Transjjortation,  who  is 
authorized  to  administer  the  MSA. 

(c)  Agreement  Vessel,  means  a  vessel 
covered  by  a  MSP  Operating  Agreement. 

(d)  Applicant,  means  an  applicant  for 
a  MSP  Operating  Agreement. 

(e)  Bulk  Cargo,  means  cargo  that  is 
loaded  and  carried  in  bulk  without  mark 
or  count. 

(f)  Chapter  121.  means  the  vessel 
documentation  provisions  of  chapter 
121  of  Tide  46,  United  States  Code. 

(g)  Citizen  of  the  United  States,  means 
an  individual  or  a  corporation, 
partnership  or  association  as 
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determined  under  section  2  of  the 
Shipping  Act.  1916,  as  amended  (46 
App.  U.S.C.  802). 

(h)  Contracting  Officer,  means  the 
Associate  Administrator  for  National 
Security,  MARAD. 

(i)  Contractor,  means  the  owner  or 
operator  of  a  vessel  that  enters  into  a 
MSP  Operating  Agreement  for  the  vessel 
with  MARAD  pursuant  to  §  295.20  of 
this  part. 

(j)  DOD.  means  the  U^.  Department 
of  Defense. 

(k)  Domestic  Trade,  means  trade 
between  two  or  more  ports  and/or 
points  in  the  United  States. 

(1)  Eligible  Vessel,  means  a  vessel  that 
meets  the  requirements  of  §  295.10(b)  of 
this  part. 

(m)  Emergency  Preparedness  Program 
Agreement,  means  the  agreement, 
required  by  section  653  of  the  Act, 
between  a  Contractor  and  the  Secretary 
of  Transportation  (acting  through 
MARAD)  to  make  certain  commercial 
transportation  resources  available 
during  time  of  war  or  national 
emergency. 

(n)  Enrollment,  means  the  entry  into 
a  MSP  Operating  Agreement  with  the 
MARAD  to  operate  a  vesseUs)  in  the 
MSP  Fleet  in  accordance  with  §  295.20 
of  this  part. 

(0)  Fiscal  Year,  means  any  annual 
period  beginning  on  October  1  and 
ending  on  September  30. 

(p)  LASH  Vessel,  means  a  lighter 
aboard  ship  vessel. 

(q)  Militarily  Useful,  is  defined 
according  to  DOD  Joint  Strategic 
Plarming  Capabilities  Plan  (JSCAP) 
guidance  as  follows: 

(1)  U.S.  Sources — All  active  and 
inactive  ocean-going  ships  (and  certain 
other  specially  selected  vessels)  within 
the  following  types  and  criteria  from 
United  States  sources  with  a  minimum 
speed  of  12  knots.  * 

(2)  Dry  Cargo — All  dry  cargo  ships, 
including  integrated  tug/barges  (llBs) 
with  a  minimum  capacity  of  6,000  tons 
PWT)  capable  of  carrying,  without 
significant  modification,  any  of  the 
following  cargoes:  unit  equipment, 
ammunition,  or  sustaining  supplies. 

(r)  MSP  Fleet,  means  the  fleet  of 
vessels  operating  under  MSP  Operating 
Agreements. 

(s)  MSP  Operating  Agreement,  means 
the  MSP  Operating  Agreement, 
providing  for  MSP  payments  entered 
into  by  a  Contractor  and  MARAD. 

(t)  MSP  Payments,  means  the 
payments  made  for  the  operation  of 
U.S. -flag  vessels  in  the  foreign  trade  or 
mixed  foreign  and  domestic  trade  of  the 
United  States  allowed  under  a  registry 
endorsement  issued  under  46  U.S.C. 
12105,  to  maintain  intennodal  shipping 


capability  and  to  meet  national  defense 
and  security  requirements  in  accordance 
with  the  terms  and  conditions  of  the 
MSP  Operating  Agreement. 

(u)  Ocean  Common  Carrier,  means  a 
carrier  that  meets  the  requirements  of 
the  MSA,  section  654(3). 

(v)  ODS,  means  Operating-Differential 
Subsidy  provided  by  Subtitle  A.  Title 
VI,  of  the  Act. 

(w)  Operating  Day.  means  any  day 
during  which  a  vessel  is  operated  in 
accordance  with  the  terms  and 
conditions  of  the  MSP  Operating 
Agreement. 

(x)  Related  party,  means: 

(1)  a  holding  company,  subsidiary, 
affiliate,  or  associate  of  a  contractor  who 
is  a  party  to  an  operating  agreement 
under  Subtitle  B,  Tide  VI,  of  the  Act; 
and 

(2)  an  officer,  director,  agent,  or  other 
executive  of  a  contractor  or  of  a  person 
referred  to  in  paragraph  (x)(l)  of  this 
section. 

(y)  Roll-on/Roll-off  Vessel,  means  a 
vessel  that  has  ramps  allowing  cargo  to 
be  loaded  and  discharged  by  means  of 
wheeled  vehicles  so  that  cranes  are  not 
required. 

(z)  Secretary,  means  the  Secretary  of 
Transportation. 

(aa)  United  States  Documented 
Vessel,  means  a  vessel  documented 
under  Chapter  121  of  Title  46.  United 
States  Code. 

t2SS.3    Walvsrs. 

In  special  circumstances,  and  for  good 
cause  shown,  the  procedures  prescribed 
in  this  part  may  be  waived  in  writing  by 
the  Maritime  Administration,  by  mutual 
agreement  of  the  Maritime 
Administration  and  the  Contractor,  so 
long  as  the  procedures  adopted  are 
consistent  with  the  Act  and  with  the 
objectives  of  these  regulations. 

Subpart  B—€stabHshfnent  of  MSP 
Fleet  and  Eligibility 

§  295. 10    Eligibility  requirements. 

(a)  Applicant.  Any  person  may  apply 
to  MARAD  for  Enrollment  of  Eligible 
Vessels  in  MSP  Operating  Agreements 
for  inclusion  in  the  MSP  Fleet  pursuant 
to  the  provisions  of  Subtitie  B,  Title  VI, 
of  the  Act.  Applications  shall  be 
addressed  to  the  Secretary.  Maritime 
Administration,  400  Seventh  Street, 
S.W..  Washington.  D.C.  20590. 

(b)  Eligible  Vessel.  A  vessel  eligible 
for  enrollment  in  a  MSP  Operating 
Agreement  shall  be  self-propelled  and 
meet  the  following  requirements: 

(1)  Vessey  Type,  (i)  Liner  Vessel.  The 
vessel  shall  be  operated  by  a  person  as 
an  Ocean  Common  Carrier. 

(ii)  Specialty  vessel.  Whether  in 
commercial  service,  on  charter  to  the 


DOD.  or  in  other  employment,  the 
vessel  shall  be  either: 

(A)  a  Roll-on/Roll-off  vessel  with  a 
carrying  capacity  of  at  least  80.000 
square  feet  or  500  twenty-foot 
equivalent  units;  or 

(B)  a  LASH  vessel  with  a  barge 
capacity  of  at  least  75  barges;  or 

(iii)  Other  vessel.  Any  other  type  of 
vessel  that  is  determined  by  the 
MARAD  to  be  suitable  for  use  by  the 
United  States  for  national  defense  or 
military  piuposes  in  time  of  war  or 
national  emergency;  and 

(2)  Vessel  Requirements,  (i)  U.S. 
Documentation.  Except  as  provided  in 
paragraph  (b)(2)(iv)  of  this  section,  the 
vessel  is  a  U.S.-documented  vessel;  and 

(ii)  Age.  Except  as  provided  in 
paragraph  (b)(2)(iii).  on  the  date  a  MSP 
Operating  Agreement  covering  the 
vessel  is  first  entered  into  is: 

(A)  a  LASH  Vessel  that  is  25  years  of 
age  or  less;  or 

(B)  any  other  type  of  vessel  that  is  15 
years  of  age  or  less. 

(iii)  Waiver  Authority.  In  accordance 
with  section  651(b)(2)  of  the  Act. 
MARAD  is  authorized  to  waive  the 
application  of  paragraph  (b)(2)(ii)  of  this 
section  if  MARAD,  in  consultation  with 
the  Secretary  of  Defense,  determines 
that  the  waiver  is  in  the  national 
interest. 

(iv)  Intent  to  document  U.S.  Although 
the  vessel  may  not  be  a  U.S.- 
documented  vessel,  it  shall  be 
considered  an  Eligible  Vessel  if  the 
vessel  meets  the  criteria  for 
documentation  under  46  U.S.C.  Chapter 
121,  the  vessel  owner  has  demonstrated 
an  intent  to  have  the  vessel  documented 
under  46  U.S.C.  Chapter  121,  and  the 
vessel  vfill  be  less  than  10  years  of  age 
on  the  date  of  that  documentation;  and 

(3)  MARAD's  determination.  MARAD 
determines  that  the  vessel  is  necessary 
to  maintain  a  United  States  presence  in 
international  commercial  shipping  and 
the  applicant  possesses  the  ability, 
experience,  resources  and  other 
qualifications  necessary  to  execute  the 
obligations  of  the  MSP  Operating 
Agreement,  or  MARAD,  after 
consultation  with  the  Secretary  of 
Defense,  determines  that  the  vessel  is 
militarily  useful  for  meeting  the  sealift 
needs  of  the  United  States. 

f  296.11    Applications. 

(a)  Action  by  MARAD.  (1)  Time 
Deadlines.  Not  later  than  30  days  after 
the  enactment  of  the  Maritime  Security 
Act  of  1996,  Pub.  L.  104-239,  MARAD 
shall  accept  applications  for  Enrollment 
of  vessels  in  the  MSP  Fleet.  Within  90 
days  after  receipt  of  a  completed 
application,  MARAD  shall  enter  into  a 
MSP  Operating  Agreement  with  the 
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applicant  or  provide  in  writing  the 
reason  for  denial  of  that  application. 

(2)  Closure  of  Applications. 
Applications  for  MSP  Operating 
Agreements  shall  be  made  only  at  such 
time  as,  and  in  response  to.  publication 
of  invitations  to  apply  by  MARAD  in  the 
Federal  Register.  After  the 
Administrator  has  fully  allocated 
authorized  contracting  authority 
through  the  award  of  the  maximum 
nimiber  of  vessels  allowed  under 

§  295.30(a),  MARAD  will  not  accept  any 
applications  for  award  of  new  Operating 
Agreements  until  additional  contracting 
authority  becomes  available,  or  existing 
contracting  authority  reverts  back  to 
MARAD. 

(3)  Reflagging  for  Eligible  vessels. 
Except  as  provided  in  paragraph  (a)(4) 
of  this  section,  an  applicant  may  remove 
a  vessel  fiom  U.S.  registry  without 
MARAD  approval  if  an  application  for 

a  MSP  Operating  Agreement  has  been 
filed  for  that  vessel,  the  applicant  is 
qualified,  and  it  has  been  determined  by 
MARAD  to  be  eligible  imder  MSA 
section  651(b)(1)  imder  a  priority  for 
which  sufficient  funds  are  available  and 
the  Administrator  has  not  awarded  an 
Operating  Agreement  for  the  vessel 
within  90  days  of  that  application. 

(4)  Reflagging  ODS  and  MSC 
chartered  vessels.  Vessels  eligible  under 
MSA  section  651(b)(1)  which  are  also 
subject  to  ODS  contracts  or  on  charter 
to  MSC,  and  for  which  applications 
have  been  denied  pursuant  to 

§  295.11(a)(1)  of  this  part,  may  be 
removed  from  U.S.  registry  only  after 
those  agreements  have  expired  and  only 
after  the  age  requirement  in  section 
9(e)(3)  of  the  Shipping  Act,  1916  (46 
App.  U.S.C.  808)  has  been  met. 
(b)  Action  by  the  Applicant. 
Applicants  for  MSP  Payments  shall 
submit  information  on  the  following: 

(1)  Intennodal  network.  A  statement 
describing  its  operating  and 
transportation  assets,  including  vessels, 
container  stocks,  trucks,  railcars. 
terminal  focilities.  and  systems  used  to 
link  such  assets  together; 

(2)  Diversity  of  trading  patterns.  A  list 
of  countries  and  trade  routes  serviced 
along  with  the  types  and  voliunes  of 
cargo  carried; 

(3)  Vessel  construction  date; 

(4)  Vessel  type  and  size;  and 

(5)  Military  Utility.  An  assessment  of 
the  value  of  the  vessel  to  DOD  sealift 
requirements. 

(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
2133-0525) 

S  295. 1 2    Priority  for  avvardlng  agreements. 

Subject  to  the  availability  of 
appropriations,  MARAD  shall  enter  into 


individual  MSP  Operating  Agreements 
for  Eligible  Vessels  according  to  the 
following  priorities: 

(a)  First  priority  requirements.  First 
priority  shall  be  accorded  to  any  Eligible 
Vessel  meeting  the  following 
requirements: 

fl)  U.S.  citizen  ownership.  Vessels 
owned  and  operated  by  persons  who  are 
Citizens  of  the  United  States  as  defined 
in  §295.2;  or 

(2)  Other  corporations.  Vessels  less 
than  10  years  of  age  and  owned  and 
operated  by  a  corporation  that  is: 

(i)  eligible  to  document  a  vessel  under 
46  U.S.C.  Chanter  121;  and 

(ii)  affiliated  with  a  corporation 
operating  or  managing  for  the  Secretary 
of  Defense  other  vessels  documented 
under  46  U.S.C.  Chapter  121,  or 
chartering  other  vessels  to  the  Secretary 
of  Defense. 

(3)  Limitation  on  number  of  vessels. 
Limitation  on  the  total  number  of 
Eligible  Vessels  awarded  under 
paragraph  (a)  of  this  section  shall  be: 

(i)  For  any  U.S.  citizen  under 
paragraph  (a)(1),  the  number  of  vessels 
may  not  exceed  the  sum  of: 

(A)  the  number  of  U.S. -flag 
documented  vessels  that  the  Contractor 
or  a  related  party  operated  in  the  foreign 
commerce  of  the  United  States  on  May 
17,  1995.  except  mixed  coastwise  and 
foreign  commerce;  and 

(B)  the  number  of  U.S.-flag 
documented  vessels  the  person 
chartered  to  the  Secretary  of  Defense  on 
that  date;  and 

(ii)  For  any  corporation  under 
paragraph  (a)(2)  of  this  section,  not  more 
than  five  Eligible  Vessels. 

(4)  Related  party.  For  the  purpose  of 
this  section  a  related  party  with  respect 
to  a  person  shall  be  treated  as  the 
person. 

(b)  Second  priority  requirements.  To 
the  extent  that  appropriated  funds  are 
available  after  applying  the  first  priority 
in  paragraph  (a)  of  this  section,  the 
MARAD  shall  enter  into  individual  MSP 
Operating  Agreements  for  Eligible 
Vessels  owned  and  operated  by  a  person 
who  is: 

(1)  U.S.  citizen.  A  Citizen  of  the 
United  States,  as  defined  in  §  295.2(g), 
that  has  not  been  awarded  a  MSP 
Operating  Agreement  under  the  priority 
in  paragraph  (a)  of  this  section,  or 

(2)  Other.  A  person  (individual  or 
entity)  eligible  to  document  a  vessel 
under  46  U.S.C.  Chapter  121.  and 
affiliated  with  a  person  or  corporation 
operating  or  managing  other  U.S.- 
documented  vessels  for  the  Secretary  of 
Etefense  or  chartering  other  vessels  to 
the  Secretary  of  Defense. 

(c)  Third  priority.  To  the  extent  that 
appropriated  funds  are  available  after 


applying  the  first  and  second  priority, 
any  other  Eligible  Vessel. 

(d)  Number  of  MSP  Operating 
Agreements  Awarded.  If  appropriated 
funds  are  not  sufficient  to  award 
agreements  to  all  vessels  within  a 
priority  set  forth  herein.  MARAD  shall 
award  to  each  eligible  applicant  in  that 
priority  a  number  of  Operating 
Agreements  that  bears  approximately 
the  same  ratio  to  the  total  number  of 
Operating  Agreements  requested  under 
that  priority,  and  for  which  timely 
applications  have  been  made,  as  the 
amount  of  appropriations  available  for 
MSP  Operating  Agreements  for  Eligible 
Vessels  in  the  priority  bears  to  the 
amount  of  appropriations  necessary  for 
MSP  Operating  Agreements  for  all 
Eligible  Vessels  in  the  priority. 

Subpart  C— Maritime  Security  Program 
Operating  Agreemertts 

1296.20    Qensral  conditions. 

(a)  Approval.  MARAD  may  approve 
applications  to  enter  into  a  MSP 
Operating  Agreement  and  make  MSP 
Payments  with  respect  to  vessels  that 
are  determined  to  be  necessary  to 
maintain  a  United  States  presence  in 
international  commercial  shipping  or 
those  that  are  deemed,  after  consultation 
v^rith  the  Secretary  of  Defense,  to  he 
militarily  useful  for  meeting  the  sealift 
needs  of  the  United  States  in  national 
emergencies. 

(b)  Effective  date.  (1)  General  Ruld. 
Unless  otherwise  provided  in  the 
contract,  the  effective  date  of  a  MSP 
Operating  Agreement  is  the  date  when 
executed  by  the  Contractor  and 
MARAD. 

(2)  Exceptions.  In  the  case  of  an 
Eligible  Vessel  to  be  included  in  a  MSP 
Operating  Agreement  that  is  subject  to 
an  ODS  contract  under  Subtitie  A,  Title 
VI,  of  the  Act  or  on  charter  to  the  U.S. 
Govenmient,  other  than  a  charter  under 
the  provisions  of  an  Emergency 
Preparedness  Program  Agreement 
provided  by  Section  653  of  the  Act, 
unless  an  earlier  date  is  requested  by  the 
applicant,  the  effective  date  for  a  MSP 
Operating  Agreement  shall  be: 

(i)  The  expiration  or  termination  date 
of  the  ODS  contract  or  Government 
charter  covering  the  vessel,  respectively, 
or 

(ii)  Any  earlier  date  on  which  the 
vessel  is  withdrawn  from  that  contract 
or  charter. 

(c)  Replacement  Vessels.  MARAD 
may  approve  the  replacement  of  an 
Eligible  Vessel  in  a  MSP  Operating 
Agreement  provided  the  replacement 
vessel  is  eligible  under  §  295.10. 

(d)  Notice  to  shipbuilders.  The 
Contractor  agrees  that  no  later  than  30 
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days  after  soliciting  any  offer  or  bid  for 
the  construction  of  any  vessel  in  a 
foreign  shipyard,  and  before  entering 
into  any  contract  for  construction  of  a 
vessel  in  a  foreign  shipyard,  the 
Contractor  shall  provide  notice  of  its 
intent  to  enter  into  such  a  contract  (for 
vessels  being  considered  for  U.S. -flag 
registry)  to  MARAD.  Within  10  business 
days  after  the  receipt  of  such 
notification,  MARAD  shall  issue  a 
notice  in  the  Federal  Register  of  the 
Contractor's  intent.  The  Contractor  is 
prohibited  from  entering  into  any  such 
contract  until  10  business  days  after  the 
date  of  publication  of  such  notice. 

(e)  Early  termination.  A  MSP 
Operating  Agreement  shall  tenninate  on 
a  date  specified  by  the  Contractor  if  the 
Contractor  notifies  MARAD  not  later 
than  60  days  before  the  effective  date  of 
the  proposed  termination,  that  the 
Contractor  intends  to  terminate  the 
Agreement.  The  Contractor  shall  be 
bound  by  the  provisions  relating  to 
vessel  documentation  and  national 
security  commitments  to  the  extent  and 
for  the  period  contained  in  section 
652(m)of  the  Act. 

(f)  Non-renewal  for  lack  of  funds.  If, 
by  the  first  day  of  a  fiscal  year, 
insufficient  funds  have  been 
appropriated  under  Section  655  of  the 
Act  for  that  fiscal  year.  MARAD  shall 
notify  the  Congress  that  MSP  Operating 
Agreements  for  which  insufficient  funds 
are  available  will  be  terminated  on  the 
60th  day  of  that  fiscal  year  if  sufficient 
funds  are  not  appropriated  or  otherwise 
made  available  by  that  date.  If  only 
partial  funding  is  appropriated  by  the 
60th  day  of  such  fiscal  year,  then  MSP 
Operating  Agreements  for  which  funds 
are  not  available  shall  be  terminated 
using  the  pro  rata  distribution  method 
used  to  award  MSP  Operating 
Agreements  set  forth  in  §  295.12(d). 
With  respect  to  each  terminated 
agreement  the  Contractor  shall  be 
released  from  any  further  obligation 
under  the  agreement,  and  the  Contractor 
may  transfer  and  register  the  applicable 
vessel  under  a  foreign  registry  deemed 
acceptable  by  MARAD.  In  the  event  that 
no  funds  are  appropriated,  then  all  MSP 
Operating  Agreements  shall  be 
terminated  and  each  Contractor  shall  be 
released  from  its  obligations  under  the 
agreement.  Final  payments  under  the 
terminated  agreements  shall  be  made  in 
accordance  with  §  295.30.  To  the  extent 
that  funds  are  appropriated  in  a 
subsequent  fiscal  year,  existing 
operating  agreements  may  be  renewed  if 
mutually  acceptable  to  the 
Administrator  and  the  Contractor  and 
the  MSP  vessel  remains  eligible. 

(g)  Operation  under  a  Continuing 
Resolution.  In  the  event  a  Continuing 


Resolution  (CR)  is  in  place  that  does  not 
provide  sufficient  appropriations  to 
fully  meet  obligations  under  MSP 
Operating  Agreements,  a  Contractor  may 
request  termination  of  the  agreement  in 
accordance  with  paragraph  (f),  herein, 
and  §295.30. 

(h)  Requisition  authority.  To  the 
extent  section  902  of  the  Act  is 
applicable  to  any  vessel  transferred 
foreign  under  this  section,  the  vessel 
shall  remain  available  to  be 
requisitioned  by  the  Maritime 
Administration  under  that  provision  of 
law. 

(i)  Tmnsfer  of  Operating  Agreements. 
A  Contractor  subject  to  an  Agreement 
may  transfer  that  Agreement  (including 
all  rights  and  obligations  thereunder)  to 
any  person  eligible  to  enter  into  an 
Agreement  under  the  same  priority 
established  in  section  652(i)(l){A)  of  the 
Act  as  the  Contractor,  provided  that: 

(1)  The  Contractor  gives  notice  of  any 
such  transfer  to  the  Maritime 
Administrator  by  filing  a  completed 
application; 

(2)  The  transfer  is  not  disapproved  in 
writing  by  the  Maritime  Administrator 
within  90  days  of  the  notification;  and 

(3)  the  vessel  to  be  covered  by  the 
Agreement  after  transfer  is  the  same 
vessel  originally  covered  by  the 
Agreement  or  is  an  eligible  vessel  under 
section  651(b)  of  the  Act  and  is  the  same 
type,  and  comparable  to,  the  vessel 
originally  covered  by  the  Agreement. 

§  295.21    MSP  Assistance  Conditions. 

(a)  Tenn  of  MSP  Operating 
Agreement.  MSP  Operating  Agreements 
shall  be  effective  for  a  period  of  not 
more  than  one  fiscal  year,  and  unless 
otherwise  specified  in  the  Agreement, 
shall  be  renewable,  subject  to  the 
availability  of  appropriations  or 
amounts  otherwise  made  available,  for 
each  subsequent  fiscal  year  through  the 
end  of  FY  2005.  In  the  event 
appropriations  are  enacted  after  October 
1  with  respect  to  any  subsequent  fiscal 
year,  October  1  shall  be  considered  the 
effective  date  of  the  renewed  agreement, 
provided  sufficient  funds  are  made 
available  and  subject  to  the  Contractor's 
rights  for  early  termination  pursuant  to 
section  652  (m)  of  the  Act. 

(b)  Terms  under  a  Continuing 
Resolution  (CR).  In  the  event  funds  are 
available  under  a  CR,  the  terms  and 
condidons  of  the  MSP  Operating 
Agreements  shall  be  in  force  provided 
sufficient  funds  are  available  to  fully  , 
meet  obligations  under  MSP  Operating 
Agreements,  and  only  for  the  period 
stipulated  in  the  applicable  CR.  If  funds 
are  not  appropriated  at  sufficient  levels 
for  any  portion  of  a  fiscal  year,  the  terms 
and  conditions  of  any  applicable  MSP 


Operating  Agreement  may  be  voided 
and  the  Contractor  may  request 
termination  of  the  MSP  Operating 
Agreement  in  accordance  with 
§295.20(fl. 

(c)  National  security  requirements. 
Each  MSP  Operating  Agreement  shall 
require  the  owner  or  operator  of  an 
Eligible  Vessel  included  in  that 
agreement  to  enter  into  an  Emergency 
Preparedness  Program  Agreement 
pursuant  to  Section  653  of  the  Act. 

(d)  Vessel  operating  requirements. 
The  MSP  Operating  Agreement  shall 
require  that  during  the  period  an 
Eligible  Vessel  is  included  in  that 
Agreement,  the  Eligible  Vessel  shall: 

(1)  Documentation.  Be  documented  as 
a  U.S.-flag  vessel  under  46  U.S.C. 
Chapter  121;  and 

(2)  Operation.  Be  operated  exclusively 
in  the  U.S.-foreign  trade  or  in  mixed 
foreign  and  domestic  trade  allowed 
under  a  registry  endorsement  issued 
under  46  U.S.C.  12105,  and  shall  not 
otherwise  be  operated  in  the  coastwise 
trade  of  the  United  States. 

(e)  Limitations.  Limitations  on 
Contractors  with  respect  to  the 
operation  of  foreign-flag  vessels  shall  be 
in  accordance  with  section  804  of  the 
Act,  as  amended.  The  operation  of 
vessels,  other  than  Agreement  Vessels, 
in  the  noncontiguous  trades  shall  be 
limited  in  accordance  with  service 
levels  and  conditions  permitted  in 
section  656  of  the  Act 

(f)  Non-Contiguous  Domestic  Trade. 
[Reserved] 

(g)  Obligation  of  the  U.S.  Government. 
The  amounts  payable  as  MSP  Payments 
under  a  MSP  Operating  Agreement  shall 
constitute  a  contractual  obligation  of  the 
United  States  Government  to  the  extent 
of  available  appropriations. 

§  295.22    ConHnencement  and  tannlnation 
of  operations. 

(a)  Time  frames.  A  Contractor  that  has 
been  awarded  a  MSP  Operating 
Agreement  shall  conmience  operations 
of  the  Eligible  Vessel,  under  the 
applicable  agreement  or  a  subsequently 
renewed  agreement,  within  the  time 
frame  specified  as  follows: 

(1)  Existing  vessel.  Within  one  year 
after  the  initial  effective  date  of  the  MSP 
Operating  Agreement  in  the  case  of  a 
vessel  in  existence  on  that  date  and  after 
notification  to  MARAD  within  30  days 
of  the  Contractor's  intent;  or 

(2)  New  building.  Within  30  months 
after  the  initial  effective  date  of  the  MSP 
Operating  Agreement  in  the  case  of  a 
vessel  to  be  constructed  after  that  date. 

(b)  Unused  authority.  In  the  event  of 
a  termination  of  luiused  authority 
pursuant  to  paragraph  (a)  of  this  section, 
such  authority  shall  revert  to  MARAD. 
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§295.23    Reporting  requirements. 

The  Contractor  shall  submit  to  the 
Director,  Office  of  Financial  Approvals, 
Maritime  Administration,  400  Seventh 
St.,  SW.,  Washington,  DC  20590,  one  of 
the  following  reports,  including 
management  footnotes  where  necessary 
to  make  a  fair  financial  presentation: 

(a)  Form  MA-1 72.  Not  later  than  120 
days  after  the  close  of  the  Contractor's 
semiannual  accounting  period,  a  Fonn 
MA-1 72  on  a  semiannual  basis,  in 
accordance  with  46  CFR  232.6;  or 

(b)  Financial  Statement.  Not  later 
than  120  days  after  the  close  of  the 
Contractor's  annual  accounting  period, 
an  audited  annual  financial  statement  in 
accordance  with  46  CFR  232.6  and  the 
most  recent  vessel  operating  cost  data 
submitted  as  part  of  its  Emergency 
Preparedness  Agreement 
(Approved  by  the  Office  of  Management 
and  Budget  under  Control  Number 
2133-0525.) 

SubfMft  D— Payment  and  BilHng 
Procedures 

9296.30    Payment, 

(a)  Amount  payable.  A  MSP 
Operating  Agreement  shall  provide, 
subject  to  the  availability  of 
appropriations  and  to  the  extent  the 
agreement  is  in  effect,  for  each 
Agreement  Vessel,  an  Annual  payment 
of  $2,100,000  for  each  fiscal  year.  This 
amount  shall  be  paid  in  equal  monthly 
installments  at  the  end  of  each  month. 
The  annual  amount  payable  shall  not  be 
reduced  except  as  provided  in 
paragraph  (b)  of  this  section  and 

§  295.31(a)(3). 

(b)  Reductions  in  amount  payable.  (1) 
The  annual  amoimt  otherwise  payable 
under  a  MSP  Operating  Agreement  shall 
be  reduced  on  a  pro  rata  basis  for  each 
day  less  than  320  in  a  fiscal  year  that  an 
Agreement  Vessel  is  not  operated 
exclusively  in  the  U.S.-foreign  trade  or 
in  mixed  foreign  and  domestic  trade 
allowed  under  a  registry  endorsement 
issued  under  46  U.S.C.  12105.  Days 
during  which  the  vessel  is  drydocked  or 
undergoing  survey,  inspection,  or  repair 
shall  be  considered  to  be  days  during 
which  the  vessel  is  operated,  provided 
the  total  of  such  days  within  a  fiscal 
year  does  not  exceed  30  days,  unless 
prior  to  the  expiration  of  a  vessel's  30 
day  period,  approval  is  obtained  from 
MARAD  for  an  extension  of  the  30  day 
provision. 

(2)  There  shall  be  no  payment  for  any 
day  that  a  MSP  Agreement  Vessel  is 
engagecf  in  transporting  more  than  7,500 
tons  (using  the  U.S.  English  standard  of 
short  tons,  which  converts  to  6,696.75 
long  tons,  or  6,803.85  metric  tons)  of 
civilian  bulk  preference  cargoes 


pursuant  to  section  901(a),  901(b),  or 
901b  of  the  Act,  provided  that  it  is  bulk 
cargo. 

S  295.31    Cmeria  for  payment 

(a)  Submission  of  voucher.  For 
contractors  operating  under  more  than 
one  MSP  Operating  Agreement,  the 
contractor  may  submit  a  single  monthly 
voucher  applicable  to  all  its  agreements. 
Each  voucher  submission  shall  include 
a  certification  that  the  vessel(s)  for 
which  payment  is  requested  were 
operated  in  accordance  with  §  295.21(d) 
and  applicable  MSP  Operating 
Agreements  with  MARAD,  and 
consideration  shall  be  given  to 
reductions  in  amounts  payable  as  set 
forth  in  §  295.30.  All  submissions  shall 
be  forwarded  to  the  Director,  Office  of 
Accounting,  MAR-330  Room  7325, 
Maritime  Administration,  400  Seventh 
Street,  SW.,  Washington,  DC  20590. 
Pajrments  shall  be  paid  and  processed 
under  the  terms  and  conditions  of  the 
Prompt  Payment  Act,  31  U.S.C.  3901. 

(1)  Payments  shall  be  made  per  vessel, 
in  equal  monthly  installments,  of 
$175,000. 

(2)  To  the  extent  that  reductions 
under  §  295.30(b)  are  knovra,  such 
reductions  shall  be  applied  at  the  time 
of  the  current  billing.  The  daily 
reduction  amounts  shall  be  based  on  the 
annual  amounts  in  295.30(a)  of  this  part 
divided  by  365  days  (366  days  in  leap 
years)  and  rounded  to  the  nearest  cent. 
Daily  reduction  amounts  shall  be 
applied  as  follows: 

FY  1997— $5,753.42 
FY  1998— $5,753.42 
FY  1999—45,753.42 
FY  2000— $5,737.70 
FY  2001— «5, 753.42 
FY  2002— $5,753.42 
FY  2003— $5,753.42 
FY  2004— $5,737.70 
FY  2005— $5,753.42 

(3)  In  the  event  a  monthly  payment  is 
for  a  period  less  than  a  complete  month, 
that  month's  payment  shall  be 
calculated  by  multiplying  the 
appropriate  daily  rate  in  §  295.31(a)(2) 
by  the  actual  nvunber  of  days  the 
Eligible  Vessel  operated  in  accordance 
v»rith  §295.21. 

(4)  MARAD  may  require,  for  good 
cause,  that  a  portion  of  the  funds 
payable  under  this  section  be  withheld 
if  the  provisions  of  §  295.21(d)  have  not 
been  met. 

(5)  Amounts  owed  to  MARAD  for 
reductions  applicable  to  a  prior  billing 
period  shall  be  electronically  transferred 
using  MARAD's  prescribed  format,  or  a 
check  may  be  forwarded  to  the  Maritime 
Administration,  P.O.  Box  845133, 
Dallas,  Texas  75284-5133,  or  the 
amount  owed  can  be  credited  to 


MARAD  by  offsetting  amounts  payable 
in  futxire  billing  periods, 
(b)  [Reserved] 

Subpart  E— Appeals  Procedures 

§295.40    Administrative  determinations. 

(a)  Policy.  A  Contractor  who  disagrees 
with  the  findings,  interpretations  or 
decisions  of  the  Contracting  Officer  with 
respect  to  the  administration  of  this  part 
may  submit  an  appeal  to  the  Maritime 
Administrator.  Such  appeals  shall  be 
made  in  writing  to  the  Maritime 
Administrator,  within  60  days  following 
the  date  of  the  document  notifying  the 
Contractor  of  the  administrative 
determination  of  the  Contracting 
Officer.  Such  an  appeal  should  be 
addressed  to  the  Maritime 
Administrator,  Att.:  MSP  Contract 
Appeals,  Maritime  Administration.  400 
Seventh  St.,  S.W.  Washington,  D.C. 
20590. 

(b)  Process.  The  Maritime 
Administrator  may  require  the  person 
making  the  request  to  furnish  additional 
information,  or  proof  of  factual 
allegations,  and  may  order  any 
proceeding  appropriate  in  the 
ciroimstances.  The  decision  of  the 
Maritime  Administrator  shall  be  final. 

By  order  of  the  Maritiine  Administrator. 

Dated:  July  10,  1997. 
Joel  C  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  97-18559  Filed  7-14-97;  8:45  am] 
BIUJNO  COOC  4»10-t1-^ 


DEPARTMENT  Of  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  Na  961210346-7035-02;  I.D. 
070397G] 

Rsherles  of  the  Northeastern  United 
States;  Summer  Rounder  Rshery; 
Adjustments  to  the  1997  State  Quotas; 
Comnoercial  Quota  Harvested  for  North 
Carolina 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Commercial  quota  adjustment, 

notice  of  commercial  quota  harvest. 

SUMMARY:  NMFS  issues  this  notification 
announcing  adjustments  to  the 
commercial  state  quotas  for  the  1997 
summer  flounder  fishery.  This  action 
complies  with  regulations  implementing 
the  Fishery  Management  Plan  for  the 
Summer  Flounder,  Scup,  and  Black  Sea 
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Bass  Fisheries  (FMP).  which  require  that 
landings  in  excess  of  a  state's  annual 
summer  flounder  commercial  quota  be 
deducted  from  that  state's  quota  the 
following  year.  The  public  is  advised 
that  quota  adjustments  have  been  made, 
and  is  informed  of  the  revised  quotas  for 
the  affected  states.  As  a  consequence  of 
this  action.  NMFS  further  announces 
that  no  commercial  quota  is  available 
for  landing  summer  flounder  in  North 
Carolina  for  the  remainder  of  the  1997 
calendar  year. 

DATES:  Effective  July  9,  1997,  through 
December  31,  1997. 
FOR  FURTHER  (NFORMATION  CONTACT: 
Regina  L.  Spalfone.  Fishery  Policy 
Analyst,  508-281-9221. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  summer 
flounder  management  measures  are 
found  at  50  CFR  part  648,  subparts  A 
and  G.  The  regulations  require  annual 
specification  of  a  commercial  quota  that 
is  apportioned  among  the  Atlantic 
coastal  states  from  North  Carolina 
through  Maine.  The  process  to  set  the 
annual  commercial  quota  and  the 
percent  allocated  to  each  state  is 
described  in  §  648.100.  The  final 
specifications  for  the  1997  summer 
flounder  fishery,  adopted  to  ensure 
achievement  of  a  fishing  mortality  rate 
of  0.3  for  1997,  set  a  coastwride 
commercial  quota  equal  to  11,111.298  lb 
(5.0  million  kg)  {March  7. 1997.  62  FR 
10473). 

Section  648.100(d)(2)  provides  that  all 
landings  for  sale  in  a  state  shall  be 
applied  against  that  state's  annual 
commercial  quota.  Any  landings  in 
excess  of  the  state's  quota  must  be 
deducted  from  that  state's  annual  quota 


for  the  following  year.  NMFS  published 
all  available  1996  landings  data  as  part 
of  the  final  specifications  for  1997.  and 
made  associated  adjustments  to  several 
states'  1997  quotas  as  a  result  of  1996 
overages.  Quota  adjustments  were  made 
to  the  1997  commercial  quotas  for  the 
States  of  Maine.  Massachusetts,  Rhode 
Island.  Connecticut.  New  York.  New 
Jersey,  Delaware,  Virginia,  and  North 
Carolina.  At  the  time  of  publication  of 
the  final  specifications,  the  remaining 
states  of  New  Hampshire  and  Maryland 
did  not  appear  to  have  exceeded  their 
quotas. 

When  these  data  were  presented  to 
the  principal  state  official  with  marine 
fishery  management  responsibility  in 
each  constituent  state,  data  were  noted 
as  final,  with  the  exception  of  Virginia 
inshore  landings  of  summer  flounder, 
which  were  preliminary.  However,  it 
was  noted  that  if  additional  data  were 
received  that  would  alter  the  figures,  an 
adjus^ent  would  be  necessary.  Since 
the  final  specifications  were  published, 
additional  landings  from  1996  have 
been  reported  by  several  states.  These 
late  reports  came  &t)m  either  federally 
permitted  dealers  or  state  statistical 
agencies. 

Weekly  dealer  reports  must  be 
received  or  postmarked,  if  mailed, 
within  3  days  after  the  end  of  each 
reporting  week.  If  a  dealer  is  delinquent 
in  submitting  its  reports,  a  permit  will 
not  be  issued  in  the  following  year  until 
all  delinquent  reports  are  received. 
Since  dealers  must  renew  permits 
aimually,  some  dealers  have  recently 
submitted  delinquent  1996  reports  in 
order  to  comply  with  the  regulations 
and  receive  a  1997  permit.  NMFS 


recognizes  the  problems  that  chronic 
late  dealer  reporting  poses  to  accurate 
quota  monitoring.  As  such,  present 
compliance  monitoring  includes 
monthly  checks  of  weekly  dealer  reports 
(for  quota  managed  species)  versus 
monthly  dealer  weighouts  (for  all 
species),  to  eliminate  concerns  of  a 
dealer's  continued  chronic  late  or 
misreporting  on  weekly  reports.  If 
chronic  problems  are  noted,  dealers  are 
referred  to  law  enforcement  for  further 
action. 

Additionally,  some  states  have 
inshore  fisheries  that  are  not  covered  by 
the  Federal  reporting  system.  These 
landings  data  are  collected  by  the 
respective  state  agencies  and  submitted 
to  NMFS  as  they  become  available.  As 
a  result  of  these  late  and/or  additional 
reports,  in  this  case  from  the  States  of 
Maryland,  Virginia,  and  North  Carolina, 
additional  1996  landings  data  have 
recently  become  available.  In  the  case  of 
North  Carolina,  the  state-collected  data 
were  not  provided  to  NMFS  until  May 
28,  1997.  While  other  state  data  were 
received  prior  to  that  date,  all  of  the 
adjustments  are  made  in  this  notice. 

Based  on  dealer  reports  and  other 
available  information,  NMFS  has 
determined  that  the  States  of  Maine. 
Massachusetts.  Rhode  Island, 
Connecticut.  New  York.  New  Jersey, 
Delaware,  Maryland.  Virginia,  and 
North  Carolina  exceeded  their  1996 
quotas.  The  remaining  State  of  New 
Hampshire  did  not  exceed  its  1996 
quota.  The  revised  1996  landings  and 
resulting  overages  for  all  states  are  given 
in  Table  1.  The  adjusted  1997 
commercial  quota  for  each  state  is  given 
in  Table  2. 


Table  1.    Revised  1996  State  Commercial  Landings 

Original  1996  landings  > 

Revised  1996  landings 

Difference 

State 

lb 

m' 

lb 

(kg) 

lb 

(kg) 

ME                       

8.226 

0 

780.297 

1.663.520 

278.776 

927.763 

2,345.460 

7.153 

225,051 

2.280.457 

3.688,217 

3.731 

0 

353,940 

754.560 

126.451 

420.826 

1.063.883 

3,245 

102.081 

1.034,398 

1,672,947 

8.226 

0 

800,704 

1,766,482 

278,776 

940,313 

2,369,134 

7,917 

264,886 

2.274.457 

4.227.052 

3.731 

0 

363.193 

801.263 

126,451 

426,519 

1,074.621 

3.591 

120,150 

1,031,676 

1.917.359 

0 

0 

20,407 

102,962 

0 

12,550 

23.674 

764 

39.835 

(6.000)3 

538.835 

0 

NH „.. 

MA ■ 

0 
9,256 

Rl                 

46,703 

CT                             

0 

NY  

NJ  -..    ._ ~. 

DE                         _ 

5,693 

10,738 

347 

MD                  

18,069 

VA                _ 

(2,722) 

NC  

244,411 

Total  

12,204.920 

5,536,059 

12.937,947 

5.868,554 

733,027 

332,495 

'  Original  1996  landings  data,  as  Dut)lished  March  7,  1997. 

2  Kilograms  are  as  converted  from  pounds,  and  may  not  necessarily  add  due  to  rounding. 

3  Parentheses  indicate  a  negative  number. 


ME 

NH. 

MA 

Rl  .. 

CT  . 

MV. 

NJ  . 

DE. 

MD 

VA  . 

NC. 
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Table  2.— 1997  Readjusted  StatI  Commercial  Quotas,  as  Adjusted  for  Revised  1996  Overages 


State 


Total 


Adjusted  1997  quota' 


2,342 
51 
729.636 
,699,405 
222,806 
766,893 
,371,266 
3  (4,898) 
226,570 
,288,793 
.812,440 


(Kg)= 


1.062 

23 

330,957 

770,837 

101,063 

347.857 

621.996 

(2.222) 

102.770 

1.038.179 

882.109 


9,115.304 


4,134,632 


Readjusted  1997  quota 


lb 


2,342 

51 

709,229 

1,596,443 
222.806 
754,343 

1,347,592 
3  (5,662) 
186,735 

2.294,793 

1.273,605 


8,382.277 


(Kg) 


1.062 

23 

321,701 

724,134 

101,063 

342,164 

61 1 ,257 

(2,568) 

84,702 

1,040,901 

577,698 


3.802,137 


'  Adjusted  1997  quotas,  as  published  March  7,  1997. 

2  Kilograms  are  as  converted  from  pounds,  and  may  not  necessanly  add  due  to  rounding. 

3  Numt>er  in  parentheses  are  negative. 


Section  648.101(b)  requires  the 
Administrator.  Northeast  Region, 
NMFS.  (Regional  Administrator)  to 
monitor  state  commercial  quotas  and  to 
determine  when  a  state  commercial 
quota  is  harvested.  NMFS  is  required  to 
publish  a  notice  in  the  Federal  Register 
advising  a  state  and  notifying  Federal 
vessel  and  dealer  permit  holders  that, 
effective  upon  a  specific  date,  the  state's 
commercial  quota  has  been  harvested 
and  no  commercial  quota  is  available  for 
landing  summer  flounder  in  that  state. 

Since  this  adjustment  reduces  the 
adjusted  1997  North  Carolina 
commercial  quota  allocation  fmm 
1.812.440  lb  (882,109  kgj,  to  1,273,605 
pounds  (577,698  kg),  and  landiiig»foi 
1997  to  date  in  that  State  are  in  excms 
of  the  adjusted  quota,  this  notice  also 


serves  to  announce  that  the  summer 
flounder  quota  available  to  North 
Carolina  has  been  harvested.  As  a  result, 
no  commercial  quota  is  available  for 
landing  summer  flounder  in  that  State 
for  the  remainder  of  the  1997  calendar 
y^. 

The  regulations  at  §  648.4(b)  provide 
that  Federal  permit  holders  agree,  as  a 
condition  of  the  permit,  not  to  land 
summer  floundor  in  any  state  that  the 
Regional  Administrator  has  determined 
no  longer  has  commercial  quota 
available.  Therefore,  effective  0001 
hours  July  9, 1997,  until  2400  hours, 
December  31 ,  1997,  landings  of  simimer 
flounder  in  North  Carolina  by  vessels 
holding  commercial  Federal  fisheries 
permits  are  prohibited  unless  additional 
quota  becomes  available  through  a 


transfer  and  is  announced  in  the 
Federal  Register.  Federally  permitted 
dealers  are  also  advised  that  they  may 
not  purchase  summer  flounder  &om 
federally  permitted  vessels  that  land  in 
North  Carolina  for  the  remainder  of  the 
calendar  year,  or  until  additional  quota 
becomes  available  through  a  transfer. 

ClaasificatioB 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  und«r 
E.O.  12866. 

Authority:  16  U  S.C.  1801  et  seq. 
Dated:  July  9,  1997. 
Garf  C  Matlock. 

Director,  Office  of  Sustainable  Fisheries, 

Nationa]  Manne  Fishenes  Service. 

[FR  Doc.  97-ia462  Filed  7-9-97;  4:44  pm) 
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This  section  ol  Ihe  FEDERAL  REGISTER 
contains  notices  to  ttie  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  250 

[Miac«tlanw>us  Intefprelatlons;  Ooctet  R- 
09T7] 

Applicability  of  Sections  23A  and  23B 
of  the  Federal  Reserve  Act  to 
Transactions  Between  a  Member  Bank 
and  Its  Subsidiaries 

agency:  Board  of  Governors  of  the 

Federal  Reserve  System. 

ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  Sections  23A  and  23B  of  the 
Federal  Reserve  Act  restrict  the  ability 
of  a  member  bank  to  fund  an  affiliate 
through  direct  investment,  loans,  or 
other  transactions.  The  Board  is 
proposing  to  apply  sections  23A  and 
23B  to  transactions  between  a  member 
bank  and  any  subsidiary  that  engages  in 
activities  that  are  impermissible  for  the 
bank  itself  and  that  Congress  has  not 
previously  exempted  from  coverage  by 
section  23 A.  The  proposed  treatment  is 
largely  consistent  with  the  existing 
treatment  of  these  subsidiaries  by  the 
other  banking  agencies,  which  have 
applied  sections  23A  and  23B  in  some 
form  to  transactions  between  a  bank  and 
such  subsidiaries. 

DATES:  Comments  must  be  submitted  on 
or  before  September  3. 1997. 
ADDRESSES:  Comments,  which  should 
refer  to  Docket  No.  R-0977,  may  be 
mailed  to  Mr.  William  W.  Wiles. 
Secretary.  Board  of  Governors  of  the 
Federal  Reserve  System.  20th  Street  and 
Constitution  Avenue.  N.W.. 
Washington.  D.C.  20551.  Conmients 
addressed  to  Mr.  Wiles  also  may  be 
delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  room  and  the 
sectirity  control  room  are  accessible 
from  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street.  N.W.  Comments  may  be 
inspected  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  §  261.8  of  the 


Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  261.8. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  Baer.  Managing  Senior  Counsel 
(202/452-3236),  Pamela  G.  NardoUUi, 
Senior  Attorney  (202/452-3289).  or 
Deborah  M.  Awai,  Senior  Attorney  (202/ 
452-3594),  Legal  Division  or  Roger  T. 
Cole,  Deputy  Associate  Director  (202/ 
452-2618),  Banking  Supervision  and 
Regulation  or  Molly  S.  Wassom, 
Assistant  Director,  Banking  Supervision 
and  Regulation  (202/452-2305),  Board 
of  Governors  of  the  Federal  Reserve 
System.  For  the  hearing  impaired  on7y. 
Telecommunications  Device  of  the  Deaf 
(TDD),  Diane  Jenkins  (202/452-3254). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restrictions  of  Sections  23 A  and  23B 

Sections  23A  and  23B  of  the  Federal 
Reserve  Act  are  designed  to  protect  a 
member  bank  from  loss  in  transactions 
with  its  affiliates. '  Although  sections 
23A  and  23B  originally  applied  only  to 
member  banks.  Congress  has  since 
applied  these  sections  to  insured 
nonmember  banks  and  savings 
associations  in  the  same  manner  as  they 
apply  to  member  banks.^  Section  23A 
protects  these  institutions  in  three  major 
ways.  First,  the  statute  limits  "covered 
transactions"  with  any  single  affiliate  to 
no  more  than  10  percent  of  the  bank's 
capital  and  surplus,  and  aggregate 
transactions  with  all  affiliates  to  no 
more  than  20  percent  of  capital  and 
surplus.^  Covered  transactions  include 
extensions  of  credit,  investments,  and 
other  transactions  exposing  the  member 
bank  to  risk.  Second,  all  transactions 
between  a  member  bank  and  its  affiliate 
must  be  on  terms  and  conditions 
consistent  with  safe  and  soimd  banking 
practices,  and,  in  particular,  a  bank  may 
not  purchase  low-quality  assets  from  the 
bank's  affiliate.  Finally,  the  statute 
requires  that  all  credit  exposures  to  an 
affiliate  be  secxu«d  by  a  statutorily 
defined  amount  of  collateral. 

Section  23B  of  the  Federal  Reserve 
Act  requires  a  member  bank  to  engage 
in  transactions  with  its  affiliates  only  on 
terms  and  under  circumstances  that  are 


substantially  the  same  or  at  least  as 
favorable  as  those  prevailing  at  the  time 
for  comparable  transactions  wdth 
unaffiliated  companies.*  Section  23B 
applies  this  restriction  to  any  covered 
transaction  as  defined  by  section  23A, 
as  well  as  other  transactions,  suchas  a 
sale  of  securities  or  other  assets  to  an 
affiliate  and  the  payment  of  money  or 
the  furnishing  of  services  to  an  affiliate.  _ 

Coverage  of  Subsidiaries  of  Banks 

Section  23A  defines  an  "affiliate"  of 
a  member  bank  to  include  any  company 
that  controls  the  member  bank  and  any 
company  that  is  under  common  control 
with  the  member  bank.'  (The  definition 
is  applied  to  insured  nonmember  banks 
and  savings  associations  in  the  same 
way  as  member  banks.)  Section  23A 
excludes  from  the  definition  of 
"affiliate"  any  subsidiary  of  the  bank, 
unless  the  Board  determines  by 
regulation  or  order  that  the  subsidiary 
should  be  considered  an  affiliate.  The 
statute  also  excludes  from  the  definition 
of  "affiliate"  companies  engaged  solely 
in  certain  specified  activities:  holding 
the  premises  of  the  member  bank, 
conducting  a  safe  deposit  business,  or 
holding  obligations  issued  or  guaranteed 
by  the  United  States  or  its  agencies.* 
When  section  23 A  was  originally 
enacted  as  part  of  the  Banking  Act  of 
1933,  a  majority-owned  subsidiary  of  a 
member  bank  was  included  as  an 
affiliate  of  the  member  bank.^  In  its  1982 
redrafting  of  section  23A,  Congress,  at 
the  Board's  urging,  amended  the 
definition  of  "affiliate"  in  section  23A 
to  exclude  nonbank  subsidiaries.*  This 
statutory  amendment  was  consistent 
with  the  law  as  it  had  developed  since 
1933.  The  1933  version  of  section  23A 
already  exempted  from  the  definition  of 
"affiliate"  Edge  Act  subsidiaries. 
Agreement  corporations,  companies 
holding  bank  premises,  companies 


'12U.S.C371C.  371C-1. 

M2  U.S.C  1828(j):  12  U.S.C  1468. 

'  "Capital  and  surplus"  has  been  defined  by  the 
Board  as  tier  1  and  tier  2  capital  plus  the  balance 
of  an  institution's  allowance  for  loan  and  lease 
losses  not  included  in  tier  2  capital.  12  CFR 
250.242. 


•12  U.S.C.  371c-l{a)(l).  Section  23B  also 
contains  other  provisions  that  apply  in  limited 
cases. 

5  12  U.S.C.  371c(b)(l).  The  definition  also 
includes  other  entities  as  an  affiliate,  including  a 
bank  subsidiary  of  a  member  bank. 

«12  U.S.C  371c(b)(2).  The  statute  temporarily 
excludes  companies  where  control  of  the  company 
results  from  the  exercise  of  rights  arising  out  of  a 
bona  fide  debt  previously  contracted.  The  exception 
generally  lasts  for  two  years. 

1  Banking  Act  of  1933.  Pub.  L.  73-66.  section  13. 
48  SUL  162. 183  (1933). 

•Banking  Affiliates  Act  of  1982.  Pub.  L.  97-320. 
section  410.  96  SUt.  1469. 1515  (1982)  (codified  at 
12  U.S.C  371c(b)(2)(A)). 
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conducting  a  safe  deposit  business,  and 
certain  other  member  bank  subsidiaries 
that  Congress  had  authorized.  In  1970. 
the  Board  issued  an  interpretation  that 
also  excluded  from  section  23A  any 
transaction  between  a  member  bank  and 
its  "operations  subsidiary."  defined  as 
"a  separately  incorporated  department 
of  the  bank,  performing,  at  locations  at 
which  the  bank  is  authorized  to  engage 
in  business,  functions  that  the  bank  is 
empowered  to  perform  directly."  '  Thus, 
in  recommending  that  Congress  exempt 
subsidiaries  in  1982,  the  Board  stated, 
"It  should  be  noted  that  this 
liberalization  is  much  more  limited  than 
it  might  first  appear  *  *  *.  (MJember 
banks  are  generally  prohibited  from 
purchasing  stock,  and  of  the  few  types 
of  companies  whose  stock  ib  exempt 
from  this  prohibition,  several  are 
already  exempt  from  the  restriction  of 
Section  23A."  '<> 

Although  Congress  generally 
exempted  transactions  with  a  subsidiary 
from  section  23A,  it  expressly  granted 
the  Board  authorityto  reimpose  sections 
23A  and  233  on  any  subsiilisy  that  has 
"a  relationship  with  the  member  bank 
or  any  subsidiary  or  affiliate  of  the 
member  bank,  such  that  covered 
transactions  by  the  men^r  bank  or  its 
subsidiary  with  that  company  may  be 
affected  by  the  relationship  to  the 
detriment  of  the  member  bank  or  its 
subsidiary."  ■ '  The  Board  has  had  few 
occasions  to  exercise  this  authority^  as 
subsidiaries  of  banks  generally  have 
continued  to  be  limited  in  their 
activities  to  those  on  which  the  1982 
amendments  were  premised. '^ 


*12  CFR  250.240  (1997). 

*°A  IXscussian  of  Amendmants  to  Section  23A  of 
the  Federal  Reserve  Act  Propoted  by  the  Board  of 
Governors  of  the  Federal  Reserve  System  1 5 
(September  1981)  (hereafter,  Board's  23A  Proposal) 
(attached  as  appendix  to  correspondence  from 
Chairman  Paul  Volcker  to  the  Chairman  and 
Ranking  Members  of  the  House  and  Seiute 
Committees  on  Banking,  Housing  and  Urban 
Affairs.  October  2,  1981). 

iil2U.S.C371c(b)(l)(El. 

'^  In  one  case,  the  Board  concluded  that 
transactions  between  a  bank  and  a  subsidiary  that 
engaged  in  underwriting  life  insurance  abroad 
should  be  limited  by  section  23A.  Citibank 
Overseas  Investment  Corporation,  70  Fad.  Res.  Bull. 
68  (1984).  In  another  case,  the  Board  determined 
that  certain  investment  advisory  subsidiaries  of  a 
national  bank  should  be  treated  as  affiliates  of  the 
bank.  Wells  Fargo  S-  Company.  76  Fed.  Res.  Bull. 
465.466  (1990). 

In  addition,  in  1987,  the  Board  solicited  comment 
on  a  proposal  regarding  the  real  estate  investment 
and  development  activities  of  subsidiaries  of  banks 
owned  by  bank  holding  companies.  52  FR  42301 
(1987).  As  part  of  its  rulemaking,  the  Board  sought 
comment  on  whether  to  apply  sections  23A  and 
23B  to  the  subsidiaries  of  banks  engaged  in  real 
estate  activities.  The  Board  never  issued  a  final  rule, 
as  market  conditions  caused  banks  to  curtail  their 
real  estate  activities  and  thereby  made  such  action 
uimecessary. 


Expansion  of  Subsidiary  Activities 

Increasingly,  however,  operating 
subsidiaries  are  being  authorized  to 
engage  in  activities  impermissible  for 
the  bank.  The  Board  recently  expressed 
its  belief  that  Congress  did  not  intend, 
in  the  National  Bank  Act  or  elsewhere, 
to  allow  national  banks  to  engage 
through  subsidiaries  in  activities 
prohibited  to  the  national  bank  itself '^ 
Indeed,  as  noted  above,  the  1982 
amendments  to  section  23 A  were  based 
on  the  assumption  that  such  activities 
were  impermissible.  However,  Congress 
has  allowed  state  banks  and  federal 
savings  associations  to  engage  through  a 
subsidiary  in  some  activities 
impermissible  to  the  state  bank  or  thrift 
itself  Thus,  the  issue  of  how  a 
subsidiary  engaged  in  activities 
impermissible  for  its  parent  institution 
should  be  treated  for  piuposes  of 
sections  23A  and  23B  arises  regardless 
of  the  permissibility  of  those  activities 
for  national  banks. 

For  example,  as  amended  in  1991, 
section  24  of  the  Federal  Deposit 
Insurance  Act  (FDI  Act),  although 
generally  prohibiting  insured  state 
banks  bom  engaging  as  principal 
through  a  subsidiaiy  in  an  activity  that 
is  not  permissible  for  a  subsidiary  of  a 
national  bank.,  allows  a  state  bank  to 
engage  in  such  an  activity  provided 
certain  conditions  are  met:  The  activity 
must  be  authorized  by  the  bank's  state 
chartering  authority,  the  bank  must 
meet  relevant  capital  requirements,  and 
the  Federal  Deposit  Insurance 
Corporation  (FDIC)  must  determine  that 
the  activity  will  not  pose  a  significant 
risk  to  the  deposit  insurance  fund. '  * 
Acting  under  that  authority,  the  FDIC 
recenUy  allowed  by  order  some  state 
chartered  banks  to  invest  in  real  estate 
through  majority-owned  subsidiaries  as 
authorized  by  state  law,  and  has  issued 
a  proposed  rulemakii^  that  would  aUow 
such  activity  by  regulation  when 
authorized  by  state  law,  subject  to 
certain  restrictions.'* 

As  drafted,  the  FDK's  proposed  rule 
would  require  the  bank  to  comply  with 
sections  23A  and  23B  in  its  transactions 
with  a  real  estate  subsidiary  to  the  same 
extent  as  if  the  subsidiary  were  an 
affiliate,  except  that  a  bank's  loan  to 
finance  the  sale  of  real  estate  by  the 
subsidiary  to  a  third  party  would  not  be 
subject  to  the  limits  of  section  23A 


provided  that  it  complied  with  section 
23B."' 

The  FDIC  also  has  promulgated  a  rule 
establishing  parameters  pursuant  to 
which  state  nonmember  banks  may,  if 
authorized  by  their  state  chartering 
authority,  underwrite  and  deal  in 
securities.  The  FDIC  generally  applies 
the  restrictions  of  section  23A  of  the 
Federal  Reserve  Act  to  extensions  of 
credit  to  such  a  subudiary,  but  does  not 
include  investments  in  the  subsidiary 
toward  the  23A  limit  and  does  not  apply 
the  attribution  rule  of  section  23A. 
However,  very  few,  if  any,  state 
nonmember  banks  have  established  a 
securities  subsidiary  pursuant  to  this 
rule.''' 

With  respect  to  thrifts,  section 
5(c)(4)(B)  of  the  Home  Owners'  Loan 
Act  (HOLA)  allows  a  savings  association 
to  invest  up  to  three  percent  of  its  assets 
in  the  capital  stock,  obligations,  and 
other  securities  of  a  "service 
corporation."  '•  Under  Office  of  Thrift 
Supervision  (OTS)  rules,  a  service 
corptoration  may  conduct  any  activity 
"reasonably  related"  to  the  activities  of 
financial  institutions,  even  if  that 
activity  is  not  permitted  to  the  parent 
savings  association.''  Pursuant  to  OTS 
rules,  extensions  of  credit  by  a  savings 
association  to  a  majority-owned  service 
corporation  generally  are  not  subject  to 
funding  restrictions  akin  to  sections  23A 
and  23B,  although  other  restrictions  are 
applied  by  statute  and  regulation. 

Finally,  as  noted  above,  the  Office  of 
the  Comptroller  of  the  Currency  (OCQ 
recently  amended  its  rules  tc  allow  a 
national  bank  to  engage  through  an 
operating  subsidiary  in  activities 
prohibited  to  the  national  banL  The 
OCC  rule  would  subject  transactions 
between  national  banks  and  such 
subsidiaries  to  sections  23A  and  23B.^ 


'^See,  e.g..  Comment  Letter  from  Board  to 
Comptroller  of  the  Currency  on  Docket  Numbers 
97-06  and  97-07,  May  5,  1997  (commenting  on  a 
national  bank's  proposal  to  engage  in  real  estate 
development  and  leasing  through  a  subsidiary). 

"12  U.S.C.  1831a. 

"61  FR  43486  (1996). 


■*  Id.  at  43499.  If  such  credit  were  extended  to  a 
third  party  to  purchase  property  from  an  affiliate. 
the  credit  would  be  subject  to  the  "attribution  rule" 
of  sections  23A  and  23B,  whereby  any  tianaaction 
where  the  proceeds  are  used  for  the  bisnefit  of,  or 
transferred  to,  an  affiliate  is  coiuidered  a 
transaction  with  the  affiliate  12  U.S.C.  371c(a)(2). 
371c-l(a)(3). 

"  See  General  Accounting  Office.  Banks' 
Securities  Activities:  Oversight  Differs  Depending 
on  Activity  and  Regulator  65  (1995)  (sampling 
found  no  state  nonmember  banks  engaged  in 
underwriting  and  dealing  in  bank-ineligible 
securities).  FDIC  staff  is  currently  aware  of  only  one 
such  subsidiary. 

"12  U.S.C.  1464(c)(4KB). 

'»12  CFR  559.4  The  OTS  distinguishes  service 
corporations  from  "operating  subsidiaries,"  which 
by  definition  may  engage  only  in  activities  the 
savings  association  may  conduct  directly. 

»  61  FR  60342  (1996)  (codified  at  5  CFR  5.34 
tfM3Ku)). 
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Proposal 

Coverage  of  Transactions  Between   . 
Member  Banks  and  Their  Subsidiaries 

The  Board  is  proposing  to  designate  a 
subsidiary  of  a  member  bank  as  an 
affiliate  of  the  member  bank  if  the 
subsidiary  engages  in  functions  that  the 
member  bank  is  not  empowered  to 
perform  directly  and  that  Congress  has 
not  previously  exempted  from  sections 
23A  and  23B.  Covered  activities  could 
Include  real  estate  development  and 
underwriting  and  dealing  in  bank- 
ineligible  secxirities.  The  Board  believes, 
and  proposes  to  find  under  the  standard 
set  forth  in  secUon  23A(b)(l)(E),  that  the 
relationship  of  such  a  subsidiary  to  its 
parent  institution  could  result  in 
funding  of  the  subsidiary  to  the 
detriment  of  the  bank. 

Absent  application  of  sections  23A 
and  23B,  a  bank  would  have  a  strong 
incentive  to  use  its  resources  to  prevent 
the  failure  of  a  subsidiary  or  affiliate. 
Such  efforts  could  include  lending 
below  market  rates,  lending  more  than 
is  prudent,  or  purchasing  low  quality 
assets  from  the  subsidiary  or  affiliate. 
Indeed,  the  risks  to  an  insured 
depository  institution  from  a  subsidiary 
(as  well  as  the  rewards)  appear  to  be 
greater  than  those  present  when 
nonbanking  activities  are  conducted  in 
a  holding  company  affiliate  of  the 
institution.  Under  generally  accepted 
accounting  principles  and  regulatory 
capital  rules,  losses  of  the  subsidiary 
would  generally  be  consolidated  with 
the  parent  bank,  thereby  adversely 
affecting  the  capital  position  of  the  bank 
from  both  a  market  and  regulatory 
perspective.  Furthermore,  because  the 
bank  owns  and  controls  the 
management  and  operation  of  the 
subsidiary,  its  reputational  stake  is 
greater,  thus,  in  the  Board's  view,  the 
incentive  of  bank  management  to 
prevent  or  defer  losses  through  easy 
credit  and  other  transactions  is  that 
much  stronger. 

The  Board  is  also  concerned  that 
imposition  of  sections  23A  and  23B  on 
an  ad  hoc  basis  by  different  agencies 
could  result  in  inconsistencies  that 
would  create  confusion  or  competitive 
advantage  by  charter  or  structure.  The 
Board  believes  that  it  was  this  result 
that  Congress  sought  to  avoid  by 
authorizing  the  Board  to  write  the 
regulations  in  this  area. 

Finally,  the  Board  believes  that 
imposition  of  sections  23A  and  23B 
could  help  to  ensure  corporate 
separateness.  The  requirement  of 
section  23B  that  transactions  be  on 
market  terms,  in  p>articular.  could  help 
to  prevent  piercing  of  the  bank's 
corporate  veil.  Nonetheless,  the  Board 


recognizes  that  in  this  area,  and  with 
respect  to  other  safety  and  soundness 
concerns,  imposition  of  sections  23A 
and  23B  is  not  itself  sufficient.  Ensuring 
that  banks  observe  appropriate 
principles  of  corporate  separateness  in 
dealing  with  their  subsidiaries,  and  that 
the  relationship  of  a  subsidiary  to  its 
parent  bank  does  not  otherwise 
endanger  the  bank,  will  remain  the 
responsibility  of  the  bank's  appropriate 
Federal  banking  agency,  as  would 
primary  responsibility  for  monitoring 
compliance  with  sections  23A  and  23B 
to  the  extent  that  they  were  applied. 

The  Board  is  not  proposing  to  alter 
the  statutory  exemption  from  sections 
23A  and  23B  for  two  types  of 
subsidiaries.  First,  the  Board's  proposal 
would  not  affect  the  statutory 
exemption  for  subsidiaries  that  are 
engaged  solely  in  activities  in  which  the 
member  bank  could  engage  directly. 
Although  concerns  about  imprudent 
funding  by  a  bank  exist  with  respect  to 
these  subsidiaries  as  well,  they  have 
traditionally  been  exempt  from  sections 
23A  and  238,  and  it  is  these  subsidiaries 
that  Congress  understood  it  was 
exempting  in  the  1982  amendments. 
More  practically  speaking,  covering 
these  subsidiaries  could  result  in  the 
activities  simply  being  transferred  back 
to  the  bank,  thereby  imposing  costs  with 
no  corresponding  benefit.  Thus,  the 
Board  is  not  proposing  to  apply  sections 
23A  and  23B  to  such  subsidiaries. 

The  proposal  also  would  not  cover 
subsidiaries  that  Congress  previously 
had  exempted  from  sections  23A  and 
23B  when  those  statutes  generally 
applied  to  subsidiaries.  In  effect. 
Congress  has  determined  that  the 
benefits  of  allowing  banks  to  assume 
financial  exposure  to  these  types  of 
subsidiaries  exceed  the  potential  costs. 

The  proposed  rule  addresses  such 
subsidiaries  in  two  ways.  As  noted,  the 
1933  version  of  section  23A  exempted 
subsidiaries  engaged  in  certain  specified 
activities  from  coverage  by  sections  23A 
and  23B.  One  group  of  activities  could 
be  performed  by  either  an  affiliate  or  a 
sulMidiary;  although  these  activities  no 
longer  reqiiired  an  exemption  if 
performed  in  a  subsidiary  after  1982. 
section  23A  continued  to  exempt  them 
if  performed  in  an  affiliate.^'  These 
activities  include  conducting  a  safe 
deposit  business  or  holding  bank 
premises.  Although  the  proposed  rule 


would  now  treat  a  subsidiary 
conducting  such  activities  as  an  affiliate 
under  sections  23A  and  23B,  the 
subsidiary  would  also  qualify  for  the 
exception  that  applies  when  such 
activities  are  conducted  in  an  affiliate.^ 
Thus,  no  language  in  the  proposed  rule 
is  necessary  to  exclude  this  group  of 
companies  friDm  coverage  as  subsidiaries 
by  sections  23A  and  23B. 

The  second  group  of  subsidiaries 
exempt  under  the  1933  Act  were  Edge 
Act  subsidiaries  and  Agreement 
corporations.  Because  Oiose  companies 
were  almost  always  subsidiaries  of  a 
bank.  Congress  did  not  retain  a  specific 
exception  for  them  after  the  1982 
amendments  (because  they,  like  all 
other  subsidiaries,  were  already 
exempt).  Similarly,  when  member  banks 
were  first  authorized  to  invest  directly 
in  the  stock  of  foreign  banks  in  1966, 
Congress  specifically  authorized  the 
Board  to  exempt  transactions  with  such 
foreign  bank  subsidiaries  from  section 
23A."  The  Board  did  so  between  1967 
and  1982,  but  discontinued  the 
exemption  as  uimecessary  after  1982. 
Thus,  the  proposed  rule  needs  to 
contain  specific  language  exempting 
these  subsidiaries. 

Application  of  Sections  23 A  and  233  to 
Insured  Nonmember  Banks  and  Savings 
Associations 

As  noted  above,  if  the  Board  were  to 
apply  sections  23A  and  23B  to 
transactions  between  a  member  bank 
and  its  subsidiaries,  then  by  operation 
of  law  such  application  would  also 
extend  to  transactions  between  an 
insured  nonmember  bank  and  a 
subsidiary  engaged  in  activities 
impermissible  for  its  parent,  and  to 
transactions  between  a  savings 
association  and  a  subsidiary  engaged  in 
activities  impermissible  for  its  parent 
However,  especially  in  the  savings 
association  context,  application  of 
sections  23A  and  23B  raises  certain 
policy  issues.  For  example,  in  section  5 
of  the  HOLA,  Congress  has  expressly 
permitted  a  savings  association  to  invest 
up  to  3  percent  of  its  assets  in  a  service 
corporation — an  amount  greater  than 
section  23A  would  allow.^*  The  Board 
believes  that  if  section  23A  were 
applied  to  service  corporations,  any 
investment  in  a  subsidiary  expressly 
permitted  by  section  5  of  the  HOLA 
therefore  should  be  exempt 
Furthermore,  section  11(a)(1)  of  the 


"  There  ware  two  other  types  of  companie*  that 
could  operate  as  either  a  sutMidiary  or  an  afBliate 
and  that  were  exempt  from  the  pre-1982  section 
23A:  agricultural  credit  corporations  and  livectock 
loan  companies.  However,  on  the  Board's 
reconunendation.  Congress  discontinued  the 
affiliate  exemption  for  these  companies.  Board's 
23A  ProposaJ  ut  26. 


ni2  U.S.C  371c(b)(2MB-0). 

"12  U.S.C  601  (Third). 

''At  least  one-half  of  the  investment  in  excess  of 
one  percent  of  a  savings  association's  assets  must 
be  primarily  used  for  community,  inntr-city  and 
community  development  purpoaa*.  12  U.S.C 
-1464{cH4)(B). 
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HOLA  prohibits  a  savings  association 
from  making  a  loan  or  extension  of 
credit  to  an  affiliate  if  the  affiliate  is 
engaged  in  impermissible  bank  holding 
company  activities.  If  the  Board  were  to 
designate  a  subsidiary  as  an  "affiliate" 
for  purposes  of  sections  23A  and  23B, 
then  this  lending  prohibition  arguably 
would  be  applied  to  savings 
associadons  subsidiaries.  Subsidiaries 
of  member  banks  are  not  subject  to  such 
a  prohibition.  Accordingly,  the  Board 
seeks  comment  on  whed[ier  sections  23A 
and  23B  should  be  applied  to 
transactions  between  savings 
associations  and  their  subsidiaries  and, 
if  so,  in  what  manner. 

Similarly,  section  302(b)  of  the  Small 
Business  Investment  Act  of  1958  " 
allows  member  banks  and  non-member 
insured  banks  to  invest  up  to  5  percent 
of  their  capital  and  surplus  in  small 
business  investment  companies.  The 
Board  does  not  propose  to  include  any 
investment  by  a  member  or  nonmember 
insured  bank  in  a  subsidiary  that 
qualifies  as  a  small  business  investment 
company  towards  the  limitations  of 
section  23A,  and  seeks  comment  on 
whether  any  additional  transactions 
should  be  covered. 

Transactions  Between  a  Subsidiary  and 
an  Affiliate 

Pursuant  to  sections  23A  and  23B, 
transactions  between  a  subsidiary  of  a 
bank  and  an  affiliate  of  the  bank  are 
treated  as  if  they  are  transactions 
between  the  parent  bank  and  the 
affiliate.  For  example,  a  loan  by  a 
subsidiary  of  a  bank  to  an  affiliate  of  the 
bank  is  subject  to  the  collateral  and 
other  qualitative  restrictions  of  sections 
23A  and  23B,  and  the  amoimt  of  the 
loan  is  counted  toward  the  bank's 
quantitative  limits.  This  treatment  is 
consistent  with  such  subsidiaries  being 
considered  departments  of  the  bank. 

However,  when  such  subsidiaries 
engage  in  activities  not  permitted  to  the 
bank,  and  the  bank  would  be  limited  by 
the  proposed  rule  in  its  ability  to  fimd 
such  subsidiaries,  this  restriction  may 
no  longer  be  appropriate.  If  a  subsidiary 
is  no  longer  treated  as  a  part  of  the  bank 
when  it  borrows,  it  could  be  argued  that 
the  subsidiary  should  not  be  treated  as 
part  of  the  bank  when  lending  to  other 
affiliates.  Accordingly,  the  Board  seeks 
comment  on  whether  transactions 
between  a  bank  subsidiary  and  an 
affiliate  of  the  bank  should  be  exempt 
from  section  23A  or  23B  when  the 
subsidiary  is  limited  by  sections  23A 
and  23B  in  the  funding  it  can  receive 
from  its  parent  bank. 


Remaining  Issues 

The  Board  recognizes  that  application 
of  sections  23A  and  23B  to  bank 
subsidiaries  may  raise  interpretive 
issues  that  the  current  application  to 
affiliates  has  not.  For  example,  under 
Generally  Accepted  Accoimting 
Principles,  retained  earnings  of  a 
subsidiary  are  considered  an  investment 
in  the  subsidiary  by  its  parent  bank  and 
would  therefore  be  considered  a  covered 
transaction  for  purposes  of  sections  23A 
and  23B.^  The  Board  seeks  comment  on 
whether  additional  interpretive  issues 
should  be  addressed  in  the  final  rule. 

Regulatory  Flexibility  Act  Analysis 

This  proposal  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  because  a  substantial  number  of 
small  insured  depository  institutions  do 
not  operate  subsidiaries  that  are  subject 
to  the  regulation.  The  Board  recognizes 
that  some  small  state  banks  have 
established  subsidiaries  engaged  in  real 
estate  activities  pursuant  to  section  24 
of  the  FDI  Act,  and  the  proposal  would 
apply  sections  23A  and  23B  to 
transactions  between  the  state  banks 
and  these  subsidiaries.  However,  in  its 
orders  approving  such  subsidiaries,  the 
FDIC  generally  has  required  cdmpliance 
with  sections  23A  and  23B.  The  Board 
seeks  comment  on  whether  the  proposal 
would  impose  any  additional  burden  on 
these  entities,  and  what  relief  would  be 
appropriate. 

Paperwork  Reduction  Act 

No  collection  of  information  pursuant 
to  section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
is  contained  in  this  notice. 

List  of  Subjects  in  12  CFR  Part  250 

Banks,  banking.  Federal  Reserve 
System. 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  proposes  to  amend 
12  CFR  part  250  as  follows: 

PART  250— MISCELLANEOUS 
INTERPRETATIONS 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Antlkority:  12  U.S.C  78.  248(1)  and  371c(e]. 

2.  Section  250.243  is  added  to  read  as 
follows: 


$250,243    Applicabiltty  of  SMllom  23A  and 
23B  of  ttte  FMleral  Re—fve  Act  to 
tranaacttons  between  a  member  bank  and 
its  suiwidtariaa. 

(a)  Covered  transactions  between  an 
insured  depository  institution  and  its 
subsidiary— {1)  In  general.  For  purposes 
of  sections  23A(b)(l)  and  23B(d)(l)  of 
the  Federal  Reserve  Act  (12  U.S.C. 
371c{b)(l)  and  371c-l(d)(l)).  "affiliate" 
with  respect  to  a  member  bank  includes 
any  subsidiary  of  the  member  bank  that 
engages,  direcUy  or  through  a 
subsidiary,  in  any  activity  in  which  its 
parent  bank  may  not  engage  direcUy. 

(2)  Exception  for  certain  subsidiaries. 
The  following  subsidiaries  shall  not  be 
considered  an  affiliate  for  purposes  of 
paragraph  (a)(1)  of  this  section: 

(i)  A  corporation  organized  and 
operating  under  section  25A  of  the 
Federal  Reserve  Act  (12  U.S.C.  611- 
631).  and  any  subsidiary  thereof; 

(ii)  A  corporation  operating  under 
section  25  of  the  Federal  Reserve  Act 
(12  U.S.C.  601),  and  any  subsidiary 
thereof:  and 

(iii)  A  foreign  bank  held  imder 
authority  of  section  25  of  the  Federal 
Reserve  Act  (12  U.S.C.  601).  and  any 
subsidiary  thereof. 

(3)  Exception  for  certain  investments. 
An  investment  in  a  sntiall  business 
investment  company  pursuant  to 
section  302(6)  of  the  Small  Business 
Investment  Act  of  1958  (15  U.S.C. 
682(b))  shall  not  be  subject  to  the 
lending  limit  of  section  23A(a)(l)(A) 
and  shall  not  coimt  towards  the 
a^regate  lending  limit  of  section 
23A(a)(l)(B)  (12  U.S.C.  371c  (a)(1)(A) 
and  (a)(1)(B)). 

(b)  Covered  transactions  between  a 
subsidiary  of  an  insured  depository 
institution  and  an  affiliate  of  the 
institution.  For  purposes  of  sections 
23A(a)(l).  23A(c),  and  23B(a)-(c)  of  the 
Federal  Reserve  Act  (12  U.S.C. 
371c(a)(l),  371c(c).  and  371c-l(a)-(c)),  a 
subsidiary  of  a  member  bank  shall  not 
include  any  subsidiary  that  is 
considered  an  affiliate  for  purposes  of 
paragraph  (a)(1)  of  this  section. 

By  order  of  the  Board  of  Govemon  of  the 
Federal  Reserve  System.  July  3, 1M7. 
WUliam  W.  Wiles, 
Secretary  of  the  Board. 
[PR  Doc.  97-18526  FUed  7-14-97;  8:45  am] 

BiUMO  COOE«210-ei-P 
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FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Parts  303.  325,  326.  327.  346, 
347,  351  and  362 

RiN  3064-nAC09 

International  Banking  Regulations; 
Consolidation  and  Simpllflcation 

AQENCV:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  As  part  of  the  FDIC's 
systematic  review  of  its  regulations  and 
written  policies  under  section  303(a)  of 
the  Riegle  Community  Development  and 
Regulatory  Improvement  Act  of  1994 
(CDRI),  the  FDIC  is  seeking  public 
comment  on  its  proposal  to  revise  and 
consolidate  its  three  different  groups  of 
rules  and  regulations  governing 
international  banking.  The  first  group 
governs  insured  branches  of  foreign 
banks  and  specifies  what  deposit-taking 
activities  are  permissible  for  uninsured 
state-licensed  branches  of  foreign  banks. 
The  FDIC's  proposal  makes  conforming 
changes  throughout  this  group  of 
regulations  to  reflect  the  statutory 
requirement  that  domestic  retail  deposit 
activities  must  be  conducted  through  an 
insured  bank  subsidiary,  not  through  an 
insured  branch.  Also  with  respect  to 
this  group  of  regulations,  the  FDIC  is 
proposing  to  rescind  the  previsions 
concerning  optional  insurance  for  U.S. 
branches  of  foreign  banks;  the  pledge  of 
assets  formula  has  been  revised;  and  the 
FDIC  Division  of  Supervision's  (DOS) 
new  supervision  program — the  Case 
Manager  approach — has  been  integrated 
throughout  the  applicable  regulations. 
The  second  group  of  regulations  governs 
the  foreign  branches  of  insured  state 
nonmember  banks,  and  also  governs 
such  banks'  investment  in  foreign  banks 
or  other  financial  entities.  The  FDIC's 
proposal  modernizes  this  group  of 
regulations  and  clarifies  provisions 
oudining  the  activities  in  which  insured 
state  nonmember  banks  may  engage 
abroad,  and  reduces  the  instances  In 
which  banks  must  file  an  application 
before  opening  a  foreign  branch  or 
making  a  foreign  investment.  The  third 
group  of  regulations  governs  the 
international  lending  of  insured  state 
nonmember  banks  and  specifies  when 
reserves  are  required  for  particular 
international  assets.  The  FDIC  is 
proposing  to  revise  this  group  of 
regulations  to  simplify  the  accounting 
for  fees  on  international  loans  to  make 
it  consistent  with  generally  accepted 
accounting  principles.  Consistent  with 
the  goals  of  CDRI,  the  proposed  rule  will 


improve  efficiency,  reduce  costs,  and 
eliminate  outmoded  requirements. 
DATES:  Comments  must  be  received  on 
or  before  September  15,  1997. 
ADDRESSES:  Send  written  comments  to 
Robert  E.  Feldman.  Executive  Secretary, 
Attention:  Comments/OES,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Stiwt  NW,  Washington,  D.C.  20429. 
Conunents  may  be  hand  delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7:00  a.m.  and 
5:00  p.m.  (Fax  number  (202)  898-3838; 
Internet  address:  conunents9fdic.gov). 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Sti«et,  NW.  Washington,  D.C.  20429. 
between  9:00  a.m.  and  4:30  p.m.  on 
business  days. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christie  A.  Sciacca.  Assistant  Director, 
(202/898-3671),  Karen  M.  Walter,  Chief, 
(202/898-3540),  Suzanne  L.  Williams. 
Senior  Financial  Analyst.  (202/89*- 
6788),  Division  of  Supervision;  )amey 
Basham,  Counsel,  (202/898-7265). 
Wendy  Sneff,  Counsel  (202/898-6865), 
Karen  L.  Main.  Senior  Attorney  (202/ 
898-8838),  Legal  Division,  FDIC,  550 
17th  Street,  NW,  Washington.  D.C. 
20429. 

SUPPLEMENTARY  INFORMATION:  The  FDIC 
is  conducting  a  systematic  review  of  its 
regulations  and  written  policies.  Sectioa 
303(a)  of  the  CDRI  (12  U.S.C.  4803(a)) 
require  the  FDIC  to  streamline  and 
modify  its  regulations  and  written 
policies  in  orderto  improve  efficiency, 
reduce  unnecessary  costs,  and  eliminate 
unwarranted  constraints  on  credit 
availability.  Section  303(a)  also  requires 
the  FDIC  to  remove  inconsistencies  and 
outmoded  and  duplicative  requirements 
from  its  regulations  and  written 
policies. 

As  part  of  this  review,  the  FDIC  has 
determined  that  certain  portions  of  part 
346  are  out-of-date,  and  other  provisions 
of  this  part  require  clarification. 
Although  the  FDIC  previously  made 
certain  regulatory  amendments  which 
took  effect  as  recenUy  as  1996,  other 
regulatory  language  contained  in  part 
346  does  not  accurately  reflect  the 
underlying  statutory  authority.  The 
FDIC  has  also  determined  that  part  347 
is  outmoded.  Part  347  has  not  been 
revised  in  any  significant  regard  since 
1979,  when  it  was  originally 
promulgated. 

The  FDIC  has  decided  to  consolidate 
its  international  banking  rules  into  a 
single  part,  part  347,  for  ease  of 
reference.  This  proposal  places  material 
on  foreign  branching  and  foreign  bank 
investment  by  nonmember  banks. 


currently  located  in  part  347,  into 
subpart  A  of  part  347.  Material  currently 
located  in  part  346,  governing  insmred 
branches  of  foreign  banks  and  deposit- 
taking  by  uninsured  state-licensed 
branches  of  foreign  banks,  is  placed  in 
subpart  B  of  part  347.  Part  351  of  the 
FDIC's  current  rules  and  regulations, 
which  contains  rules  governing  the 
international  lending  operations  of 
insured  state  nonmember  banks,  is 
placed  in  subpart  C  of  new  part  347. 
Part  351  was  originally  adopted  in  1984 
as  an  interagency  rulemaking  in 
coordination  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (FRB)  and  the  Office  of  the 
Comptroller  of  the  Currency  (CXX).  The 
proposed  revisions  to  part  351  have 
been  discussed  with  representatives 
from  the  CXX:  and  FRB  and  they  are  in 
general  agreement  with  the  changes. 
However,  as  the  other  two  faderal 
banking  agencies  are  not  ready  to  act  on 
a  revised  regulation  at  this  time,  the 
FDIC  has  decided  to  unilaterally  issue 
its  proposed  revision  to  part  351  in 
connection  with  its  consolidation  of  the 
international  banking  regulations. 

In  addition,  the  FDIC  is  currently 
processing  a  complete  revision  of  part 
303  of  the  FDIC's  rules  and  regulations, 
which  contains  the  FDIC's  applications 
procedures  and  delegations  of  authority. 
For  ease  of  reference,  the  FDIC  will 
consolidate  its  applications  procedures 
for  international  banking  matters  into  a 
single  subpart  of  part  303,  subpart  J.  At 
this  time,  the  FDIC  cannot  determine 
whether  this  part  347  rulemaking  will 
be  finalized  before  or  after  the  FDIC's 
part  303  rulemaking.  To  deal  with  this 
uncertainty,  the  FDIC's  part  303 
proposal  will  contain  an  "interim" 
version  of  subpart  J,  which  will  set  out 
application  processes  compatible  with 
the  FDIC's  current  versions  of  parts  346 
and  347.  In  addition,  this  part  347 
proposal  includes,  as  a  separate  subpart 
D  of  part  347,  revised  "permanent" 
application  procedures  compatible  with 
the  substantive  provisions  of  this  part 
347  proposal.  These  "permanent" 
application  procediues  will  be  located 
in  subpart  ]  without  substantive  change, 
displacing  the  interim  procedures,  once 
both  part  303  and  part  347  are  issued  as 
final  rules. 

The  FDIC  requests  public  comments 
about  all  aspects  of  the  proposal.  In 
addition,  the  FDIC  is  raising  specific 
questions  for  public  comment,  as  set  out 
in  connection  with  the  analysis  of  the 
proposal  below. 
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Proposed  Revisioiis  to  Part  347,  Foreign 
Branches  and  Investments  in  Foreign 
Banks  and  Other  Entities 

Background 

Section  18(d)(2)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1828(d)(2))  requires  a  nonmember  bank 
to  obtain  the  FT)IC's  consent  to  establish 
or  operate  a  foreign  branch.  Section 
18(d)(2)  also  authorizes  the  FDIC  to 
impose  conditions  and  issue  regulations 
governing  the  affairs  of  foreign 
branches. 

Section  18(1)  of  the  FDI  Act  (12  U.S.C. 
1828(1))  requires  a  nonmember  bank  to 
obtain  the  FDIC's  consent  to  acquire  and 
hold,  directiy  or  indirectly,  stock  or 
other  evidences  of  ownership  in  any 
foreign  bank  or  other  entity.  Section 
18(1)  also  states  that  these  entities  may 
not  engage  in  any  activities  in  the 
United  States  except  as  the  Board  of 
Directors  of  the  FDIC  (Board),  in  its 
judgment,  has  determined  are  incidental 
to  the  international  or  foreign  business 
of  these  entities.  In  addition,  section 
18(1)  authorizes  the  FDIC  to  impose 
conditions  and  issue  regulations 
governing  these  investments.  Finally, 
although  nonmember  banks  subject  to 
the  interaffiliate  transaction  restrictions 
of  sections  23A  and  23B  of  the  Federal 
Reserve  Act,  12  U.S.C.  371c  and  371c- 
1,  as  expressly  incorporated  by  section 
18(j)  of  die  FDI  Act,  12  U.S.C.  1821(j). 
section  18(1)  provides  that  nonmember 
banks  may  engage  in  transactions  with 
these  foreign  banks  and  other  entities  in 
which  the  nonmember  bank  has 
invested  in  the  manner  and  within  the 
limits  prescribed  by  the  FDIC. 

A  nonmember  bank's  authority  to 
establish  a  foreign  branch  or  invest  in 
foreign  banks  or  other  entities,  and  the 
permissible  activities  for  foreign 
branches  or  foreign  investment  entities, 
must  be  established  in  the  first  instance 
under  the  law  of  its  state  chartering 
authority.  Congress  created  sections 
18(d)(2)  and  18(1)  out  of  a  concern  that 
there  was  no  federal-level  review  of 
nonmember  banks'  foreign  branching 
and  investments.  S.  Rep.  No.  95-323. 
95th  Cong..  1st  Sess.  (1977)  at  15. 
Although  the  FRB  had  long  held 
authority  over  foreign  branching  and 
investment  by  state  member  banks  and 
national  banks  (member  banks)  under 
the  Federal  Reserve  Act.  as  well  as 
foreign  investment  by  bank  holding 
companies  under  the  Bank  Holding 
Company  Act.  the  FDIC  did  not  hold 
corresponding  statutory  authority  over 
nonmember  banks  until  Congress 
created  sections  18(d)(2)  and  18(1)  as 
part  of  t)ie  Financial  Institutions 
Regulatory  and  Interest  Rate  Control  Act 
of  1978.  Public  Law  95-630  (FIRIRCA). 


When  the  FDIC  originally  adopted 
part  347  in  1979,  to  implement  the 
Corporation's  new  authority  under 
sections  18(d)(2)  and  18fl),  the  FDIC 
adopted  a  rule  which  was  virtually  the 
same  as  the  corresponding  provisions  of 
the  FRB's  rules  and  regulations  at  the 
time.  Based  on  the  above  legislative 
history,  the  FDIC  determined  that 
Congress  intended  to  bring  the 
international  activities  of  nonmember 
banks  under  federal  controls  that  were 
similar,  but  not  necessarily  identical,  to 
those  contained  in  the  FRB's  rules 
governing  the  international  activities  of 
member  banks  and  bank  holding 
companies.  44  FR  25194,  25195  (April 
30, 1979). 

In  developing  its  proposal  to  revise 
part  347.  die  FDIC  has  therefore 
maintained  a  parity  with  the  substance 
of  the  FRB's  corresponding  rules  on 
foreign  branching  and  investments  by 
member  banks,  contained  in  subpart  A 
of  Regidation  K  (12  CFR  211.1-211.8). 
The  permissible  activities  for  foreign 
branches  of  nonmember  banks  and  for 
foreign  entities  in  which  nonmember 
banks  invest  are  virtually  identical  to 
those  authorized  for  member  banks 
under  Regulation  K.  The  amount  limits 
and  extent  to  which  nonmember  banks 
may  engage  in  such  activities  without 
obtaining  the  FDIC's  specific  approval 
are  also  very  similar,  taking  into  account 
certain  variances  attributable  to 
structural  differences  between  the  types 
of  institutions  governed.  Where  there 
are  substantive  differences  between  the 
FDIC's  proposal  and  the  FRB's  rules 
under  subpart  A  of  Regulation  K,  the 
di^rences  are  noted  below. 

In  certain  of  the  few  limited  instances 
in  which  the  FDIC  is  proposing  a 
diSarent  treatment  than  the  FRB's  under 
Regulation  K,  the  difference  raises 
issues  imder  section  24  of  the  FDI  Act 
(12  U.S.C.  1831a)  ^d  part  362  of  the 
FDIC's  rules  and  regidations  (12  CFR 
part  362).  Section  24  and  part  362 
prohibit  a  state  bank  from  engaging  as 
principal  in  any  activity  which  is  not 
permissible  for  a  national  bank,  unless 
the  FDIC  first  determines  that  it  would 
not  pose  a  sig^iificant  risk  of  loss  to  the 
appropriate  deposit  insurance  fund  and 
the  bank  meets  its  minimum  capital 
requirements.  Section  24  and  part  362 
similarly  prohibit  a  subsidiary  of  a  state 
bank  from  engaging  as  principal  in  any 
activity  which  is  not  permissible  for  a 
subsidiary  of  national  bank,  unless  the 
FDIC  first  determines  that  it  woidd  not 
pose  a  significant  risk  of  loss  to  the 
appropriate  deposit  insurance  fund  and 
the  bank  meets  its  Tninimnm  capital 
requirements.  Section  24  and  part  362 
also  prohibit  a  state  bank  frnm  making 
an  equity  investment  which  is  not 


permissible  for  a  national  bank,  unless 
the  investment  is  made  through  a 
majority -owned  subsidiary,  the  FDIC 
determines  that  it  would  not  pose  a 
significant  risk  of  loss  to  the  appropriate 
deposit  insiu'ance  fund  for  the 
subsidiary  to  hold  the  equity 
investment,  and  the  bank  meets  its 
minimum  capital  requirements.  Where 
these  section  24  issues  arise,  they  are 
discussed  below. 

Subpart  A — Foreign  Branches 

The  most  significant  revision  made  by 
the  proposal  is  the  FDIC's  grant  of 
authority  to  a  nonmember  bank  meeting 
certain  eligibility  criteria  to  establish 
foreign  branches  under  general  consent 
or  prior  notice  procedures.  The  existing 
list  of  foreign  branch  powers  under 
current  §  347.3(c)  has  also  been 
redrafted  to  bring  it  more  in  line  with 
modem  banking  practice.  The  proposal 
also  introduces  expanded  powers  for 
foreign  branches  to  underwrite, 
distribute,  deal,  invest  in,  and  trade 
foreign  government  obligations. 

The  general  consent  and  prior  notice 
procedures  are  discussed  in  detail  in  the 
analysis  of  subpart  D,  below,  but  to 
summarize  them  briefly,  proposed 
§  347.103fb)  gives  the  FDIC's  general 
consent  for  an  eligible  nonmember 
bank — one  which  is  well-capitalized, 
well-rated  under  certain  supervisory 
assessment  benchmarks,  has  no 
supervision  problems  and  has  been  in 
operation  at  least  three  years — to 
establish  additional  branches  within  a 
foreign  country  or  relocate  a  branch 
within  a  foreign  country.  An  eligible 
nonmember  bank  which  has  established 
its  international  expertise  by 
successfully  operating  foreign  branches 
or  affiliates  in  two  or  more  foreign 
countries  may  also  establish  branches  in 
additional  foreign  countries  upon  45 
days  prior  notice  to  the  FDIC.  There  are 
certain  necessary  limitations  on  these 
general  consent  and  prior  notice 
procedures,  however,  as  discussed  in 
the  analysis  of  subpart  D. 

In  an  effort  to  modernize  the  list  of 
foreign  branch  powers  currenUy 
contained  in  §  347.3(c),  the  proposal 
eliminates  §  347.3(c)(2),  containing 
specific  authorization  for  a  foreign 
branch  to  accept  drafts  or  bills  of 
exchange,  and  §  347.3(c)(5),  containing 
specific  authorization  for  a  foreign 
branch  to  make  loans  secured  by  real 
estate.  In  addition,  the  FDIC  has  not 
included  a  counterpart  to  the  FRB's 
specific  authorization  for  a  foreign 
branch  to  engage  in  repurchase 
agreements  involving  securities  that  are 
the  functional  equivalent  of  extensions 
of  credit.  In  the  FDIC's  view,  these 
activities  are  within  the  general  banking 
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powers  of  a  foreign  branch,  and  thus  do 
not  require  specific  mention  on  the  list 
of  activities  which  the  FDIC  is 
authorizing  in  addition  to  such  general 
banking  powers. 

The  proposal  also  eliminates 
§  347.3(c)(6),  containing  specific 
authorization  for  a  foreign  branch  to  pay 
its  foreign  branch  officers  and 
employees  a  greater  rate  of  interest  on 
branch  deposits  than  the  rate  paid  to 
other  depositors  on  similar  branch 
deposits.  Regulation  K  presently 
contains  a  similar  provision.  While 
section  22(e)  of  the  Federal  Reserve  Act 
(12  U.S.C.  376)  generally  limits  a 
member  bank's  authority  to  pay 
employees  a  greater  rate  of  interest  than 
the  rate  paid  to  other  depositors  on 
similar  deposits,  the  FDIC  is  not  aware 
of  any  current  regulatory  restrictions 
directly  prohibiting  a  nonmember  bank 
from  doing  so.  assuming  there  were  no 
implications  of  insider  abuse  or  of 
evading  certain  limited  regulatory 
requirements  concerning  executive 
compensation.  Thus,  in  the  FDICls  view, 
this  activity  is  within  the  general 
banking  powers  of  a  foreign  branch  of  a 
nonmember  bank. 

In  addition,  the  FDIC  has  not 
included  a  counterpart  to  the  FRB's 
specific  authorization  for  a  foreign 
branch  to  extend  credit  to  an  officer  of 
the  branch  residing  in  the  foreign 
country  in  which  die  branch  is  located 
to  finance  the  officer's  living  quarters.  In 
the  FDIC's  view,  this  activity  is  within 
the  general  banking  powers  of  a  foreign 
branch,  provided  that  the  bank  observes 
prudent  banking  practices  and 
Regulation  O  limits  on  loans  to  the 
bank's  executive  officers.  Given  that 
Regulation  O  currently  makes 
provisions  for  a  bank  to  finance  an 
executive  officer's  purchase, 
construction,  maintenance,  or 
improvement  of  a  personal  residence, 
the  FDIC  need  not  specifically  authorize 
it  here. 

To  update  the  current  authorization 
under  §  347.3(c)(3)  to  hold  the  equity 
securities  of  the  central  bank,  clearing 
houses,  governmental  estitiaB.  and 
development  banks  of  the  country  in 
which  the  branch  is  located,  proposed 
§  347.103(a)(2)  adds  debt  securities 
eligible  to  meet  local  reserve  or  similar 
requirements,  as  well  as  shares  of 
automated  electronic  payment 
networks,  professional  societies, 
schools,  emd  similar  entities  necessary 
to  the  business  of  the  branch.  The 
proposal  continues  to  set  the  limit  for 
such  investments  at  1  percent  of  the 
total  deposits  in  all  the  bank's  branches 
in  that  country  as  reported  in  the 
preceding  year-end  call  report,  subject 
to  the  same  exclusions  as  currently 


apply  for  investments  required  by  local 
law  or  permissible  for  a  national  bank 
imder  12  U.S.C.  24  (Seventh).  The  FDIC 
specifically  requests  public  comment  on 
whether  this  limit  is  too  high  or  too  low. 
or  should  be  calculated  on  a  different     , 
basis. 

The  current  authorization  under 
§  347.3(c)(4)  to  underwrite,  distribute 
and  deal,  invest  and  trade  in  obligations 
of  the  national  government  of  the 
country  in  which  the  branch  is  located 
has  been  similarly  updated.  Proposed 
§  347.103(a)(3)  clarifies  that  obligations 
of  the  national  government's  political 
subdivisions,  and  its  agencies  and 
instrumentalities  if  supported  by  the 
national  govenunent's  taxing  authority 
or  full  faith  and  credit,  are  also  eligible. 
The  proposal  also  revises  the 
investment  limit  to  make  it  10  percent 
of  the  nonmember  bank's  tier  1  capital, 
instead  of  the  outdated  reference  to  10 
percent  of  its  capital  and  surplus. 

Finally,  the  FDIC  is  considering 
whether  it  would  be  appropriate  and 
desirable  to  permit  a  foreign  branch  to 
underwrite,  distribute  and  deal,  invest 
in  and  trade  obligations  of  any  foreign 
govenunent.  rather  than  just  the 
obligations  of  the  country  in  which  it  is 
located.  Proposed  §  347.103(a)(3)(ii) 
would  permit  this  activity,  so  long  as 
the  issuing  country  permits  foreign 
enterprises  to  do  so.  Since  Regulation  K 
does  not  currentiy  authorize  member 
(and  thus  national)  banks  to  conduct 
this  activity,  the  proposal  presents  an 
issue  under  section  24  of  the  FDI  Act 
and  part  362  of  the  FDIC's  rules  and 
regulations.  If  adopted  as  part  of  the 
final  rule,  §  347.103(a)(3)(ii)  would 
represent  the  FDIC's  determination  that 
the  activity  would  not  create  a 
significant  risk  to  the  deposit  insurance 
fund.' 

Proposed  §  347.103(a)(3)(u)  would 
allow  nonmember  banks  to  consolidate 
these  activities,  which  must  currently  be 
carried  out  in.  different  branch  offices  in 
each  coimtry.  into  a  single  branch  office, 
for  more  convenient  administration  and 
oversight.  The  proposal  would  include 
these  activities  as  part  of  the  10  percent 
limit  applicable  to  local  obligation  -  "  " 
underwriting,  distribution,  investment 
and  trading,  and  would  also  require  the 
non-local  obligations  to  be  investment 
grade.  The  FDIC  woidd  expect 


'  Because  sactioD  24  only  permits  the  FDIC  to 
authonze  equity  investments  which  are  not 
permissible  for  a  national  bank  through  a  majority- 
owned  subsidiary,  proposed  §  347.103(a)(3)(B) 
would  require  any  foreign  government  obligations 
which  constitute  equity  interests  to  be  held  through 
a  subsidiary  of  the  foreign  branch.  However, 
practically  speaking,  the  vast  majority  of  foreign 
government  obligations  would  be  debt  obligations 
instead  of  equity  interests,  and  could  be  held  at  the 
branch  level. 


nonmember  banks  to  make  appropriate 
periodic  independent  credit  reviews  to 
determine  and  monitor  the  investment- 
grade  quality  of  issues  which  are 
unrated  or  rated  under  comparatively 
less-rigorous  standards  than  the  ones 
used  by  U.S.  ratings  agencies.  The  FDIC 
specifically  requests  comments  on  the 
merits  of  the  proposal,  including 
comments  on  appropriate  amount  limits 
if  the  activity  is  authorized  and  any 
appropriate  safeguards  which  should  be 
imposed. 

Subpart  A— Foreign  Investments 

Overview 

The  FDIC  is  completely  revising  its 
approach  to  approvals  of  a  nonmember 
bank's  investment  in  the  stock  or  other 
evidences  of  ownership  of  a  foreign 
bank  or  other  entity.  Section  347.4  has 
not  been  revised  in  any  significant 
regard  since  the  FDIC  originally  adopted 
it,  shortly  after  Congress  gave  the  FDIC 
statutory  responsibility  for  reviewing 
foreign  investments.  It  currentiy 
provides  little  information  about  the 
types  of  activities  in  which  the  FDIC 
would  consider  it  to  be  appropriate  for 
a  foreign  investment  entity  to  engage. 
The  rule  requires  specific  FDFC  approval 
of  virtually  every  fbreign  investment, 
and  limits  total  investment  in  all  cases 
to  25  pen:ent  of  a  nonmember  bank's 
capital.  Nonmemljer  banks  affected  by 
the  rule  have  advised  the  FDIC  that  they 
view  the  current  approach  as  an 
impediment  to  their  ability  to  compete 
effectively  abroad.  While  the  FDIC  must 
remain  mindful  of  its  supervisory 
obligations  arising  from  the  FDI  Act  and 
international  supeivisory  agreements, 
and  has  a  responsibility  to  address 
certain  issues  to  ensure  that 
international  operations  do  not  threaten 
the  safety  and  soundness  or  financial 
condition  of  nonmember  banks,  the 
FDIC  agrees  that  the  rule  can  be 
significantiy  revised  in  light  of  the 
experience  the  Corporation  has  gained 
since  §  347.4  was  originally  adopted. 

The  FDIC's  proposal  adapts  an 
approach  like  that  of  the  FRB  under 
^Regulation  K.  The  proposed  rule  lists 
the  various  types  of  financial  activities 
in  which  a  nonmember  bank's  foreign 
subsidiaries  and  joint  ventures  may 
engage.  The  proposal  also  authorizes 
limited  indirect  investment  in  and 
trading  of  the  stock  of  nonfinancial 
entities.  Securities  underwriting  and 
dealing  abroad  up  to  specified  limits  is 
permitted,  v«th  the  FDIC's  prior 
approval.  Moreover,  the  proposed  rule 
grants  eligible  nonmember  banks  the 
FDIC's  general  consent  to  make  . 
investments  in  conformity  with  the  rule 
up  to  specified  annual  limits,  and 
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permits  additional  investments  upon  45 
days  prior  notice. 

Investment  in  Foreign  Banks  and  Other 
Entities  Engaged  in  Financial  Activities 

Proposed  §  347.104(b)  contains  a  list 
of  approved  activities  which  are 
financial  in  nature.  A  foreign  subsidiary 
of  a  nonmember  bank  is  limited  to 
conducting  these  authorized  financial 
activities,  unless  the  noiunember  bank 
acquires  the  subsidiary  as  a  going 
concern,  in  which  case  up  to  5  percent 
of  the  subsidiary's  assets  or  revenues 
may  be  attributable  to  activities  which 
are  not  on  the  list.  Under  the  proposed 
definition  of  "subsidiary"  at 
§  347.102(p),  a  foreign  organization  is  a 
subsidiary  of  a  nonmember  bank  if  the 
nonmember  bank  and  its  affiliates  hold 
more  than  50  percent  of  the  foreign 
organization's  voting  equity  securities.  It 
is  important  to  note  that  this  proposed 
definition  of  a  subsidiary  differs  fit)m 
the  commonly-used  subsidiary 
definitional  structure  based  on  section 
2(d)  of  the  Bank  Holding  Company  Act 
(12  U.S.C.  1841(d)).  Under  the  section 
2(d)  type  of  structure,  subsidiary  status 
typically  arises  upon  ownership  of  25 
percent  or  more  of  the  subsidiary's 
voting  securities. 

Subsidiary  status  imder  the  section 
2(d)  type  of  structure  also  arises  when 
the  parent  controls  election  of  the 
majority  of  the  subsidiary's  directors  in 
any  maimer  or  if  the  parent  has  the 
power  to  directiy  or  indirectly  exercise 
a  controlling  influence  over  the 
management  and  policies  of  an 
organization.  In  contrast,  the  FDIC's 
proposal  separates  these  elements  out 
into  their  own  definition  of  "control"  at 
§  347.102(b).  Section  347.102(b)  also 
provides  that  control  is  deemed  to  exist 
whenever  a  nonmember  bank  or  its 
affiliate  is  a  general  partner  of  a  foreign 
organization.  As  is  the  case  with 
subsidiaries,  any  foreign  organization 
which  is  controlled  by  a  state 
noiunember  bank  or  its  affiliates, 
regardless  of  the  percent  of  voting  stock 
owned  by  the  state  nonmember  bank,  is 
limited  to  conducting  approved 
financial  activities  contained  on  the 
§  347.104(b)  Ifit,  subject  to  the  same  5 
percent  exception  for  going  concerns. 

The  FDIC  has  proposed  me  less- 
inclusive  subsidiary  definition  which  is 
triggered  at  50  percent  rather  than  the 
more  commonly-used  25  percent  in 
order  to  maintain  consistency  with  the 
corresponding  provisions  of  Regulation 
K.  This  less-inclusive  approach  is  also 
carried  through  to  the  definition  of  an 
affiliate  imder  proposed  §  347.102(a), 
also  to  maintain  consistency  with 
Regulation  K.  The  FDIC  has  attempted 
to  establish  activity  and  amount  limits 


in  this  part  347  proposal  which  take 
into  account  any  conduct  of  similar 
activities  by  the  noiunember  bank's 
holding  company  or  the  holding 
company's  other  affiliates  as  authorized 
by  Regulation  K.  The  use  of  consistent 
definitional  thresholds  is  of  great 
assistance  to  this  end. 

If  a  nonmember  bank  and  its  affiliates 
hold  less  than  50  percent  of  the  voting 
equity  securities  of  a  foreign 
organization  and  do  not  control  the 
organization,  up  to  10  percent  of  the 
organization's  assets  or  revenues  may  be 
attributable  to  activities  which  are  not 
on  the  list.  If  the  nonmember  bank  and 
its  affiliates'  holdings  are  less  than  20 
percent  of  a  foreign  organization's 
voting  equity  interests,  the  nonmember 
bank  is  also  prohibited  fixim  making  any 
loans  or  extensions  of  credit  to  the 
organization  which  are  not  on 
substantially  the  same  terms  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  nonaffiliated 
organizations.  The  FDIC  is 
contemplating  whether  this  20  percent 
limit  should  be  somewhat  higher,  and 
specifically  requests  public  comment  on 
this  point. 

The  list  of  authorized  financial 
activities  in  proposed  §  347.104(b)  is 
modeled  on  the  FRB's  corresponding 
provision  in  Regulation  K,  12  CFR 
211.5(d).  The  proposal  reorders  the 
activities  in  an  effort  to  group  similar 
activities  together,  and  where  there  are 
conditions  and  limitations  on  the 
conduct  of  a  particular  activity,  this 
additional  information  is  separately  set 
out  in  proposed  §§347.105  and  347.106. 
Additional  activities  require  the  FDIC's 
approval. 

The  proposal  does  not  include  six 
activities  which  currentiy  appear  in 
Regulation  K.  The  FDIC  has  not 
included  these  activities,  because  they 
are  each  authorized  under  Regulation  Y 
(12  CFR  225.28(b))  as  being  closely 
related  to  banking  under  section  4(c)(8) 
of  the  Bank  Holding  Company  Act 
(Regulation  Y  list),  and  the  proposal 
authorizes  foreign  investment 
organizations  to  engage  in  any  activity 
on  the  RegiUation  Y  list.  The  omitted 
activities  are:  financing;  acting  as 
fiduciary;  providing  investment, 
financial,  or  economic  advisory 
services;  leasing  real  or  personal 
property  or  acting  as  agent,  broker  or 
advisor  in  connection  with  such 
transactions  if  the  lease  serves  as  the 
functional  equivalent  of  an  extension  of 
credit  to  the  lessee;  acting  as  a  futures 
commission  merchant;  and  acting  as 
principal  or  agent  in  swap  transactions. 

In  addition,  proposed  §  347.104(b) 
contains  certain  activities — for  example, 
data  processing — which  are  also 


authorized  by  the  Regulation  Y  list,  but 
are  subject  to  certain  additional 
limitations  and  conditions  under 
Regulation  Y.  In  such  cases,  the 
activities  are  included  in  §  347.104(b) 
because  a  foreign  investment  entity  is 
permitted  to  conduct  them  under  the 
less  restrictive  terms  of  §  347.104(b).  But 
in  cases  in  which  the  nonmember  bank 
relies  solely  on  §  347.104(b)'s  cross- 
reference  to  the  Regulation  Y  list  as 
authority  to  conduct  an  activity,  the 
foreign  investment  entity  must  comply 
with  the  attendant  restrictions  in  12 
CFR  227.28(b). 

Also,  in  the  case  of  one  activity 
authorized  by  §347.104(b)'s  cross-  "* ' 
reference  to  the  Regulation  Y  list,  acting 
as  a  futures  commission  merchant 
(FCM),  the  FDIC  is  contemplating 
imposing  one  restriction  in  addition  to 
the  restrictions  imposed  by  Regulation 
Y  at  12  CFR  225.28(b).  Under  proposed 
§  347.106(a).  a  foreign  investment  entit)' 
could  not  have  potential  liability  to  a 
mutual  exchange  or  clearing  association 
of  which  the  foreign  investment  entity 
was  a  member  exceeding  an  amoimt 
equal  to  2  percent  of  the  nonmember 
bank's  tier  1  capital,  unless  the  FDIC  has 
granted  its  prior  approval. 

This  overall  approach,  in  which  part 
347  specifies  an  approved  list  of 
activities  applicable  to  varying  degrees 
depending  on  the  nonmember  bank's 
proportional  ownership  of  a  foreign 
organization,  is  a  major  change  from  the 
approach  under  current  part  347,  in 
which  activities  are  evaluated  on  a  case- 
by-case  basis  in  connection  with  the 
FDIC's  approval  of  the  investment.  The 
FDIC  specifically  requests  public 
comment  on  this  new  approach, 
including  whether  the  limits  are 
appropriate. 

Unlike  Regulation  K,  the  FDIC's 
proposal  authorizes  nonmember  banks 
to  direcUy  invest  in  foreign 
organizations  which  are  not  foreign 
banks.  Under  12  CFR  2li.5(b)(2).  die 
only  foreign  organizations  in  which 
member  banks  are  permitted  to  invest 
direcUy  are  foreign  banks;  foreign 
organizations  formed  for  the  sole 
purpose  of  either  holding  shares  of  a 
foreign  bank  or  for  performing  nominee, 
fiduciary,  or  other  banking  services 
incidental  to  the  activities  of  the 
member  bank's  foreign  branches  or 
affiliates;  or  subsidiaries  of  foreign 
branches  authorized  under  12  CFR 
211.3(b)(9).  Any  investment  by  a 
member  bank  in  a  foreign  organization 
which  is  not  one  of  these  types  of 
entities  must  be  made  indirectiy, 
through  an  Edge  corporation  subsidiary 
or  foreign  bank  subsidiary  of  the 
member  bank.  This  limitation  arises  out 
of  the  language  of  section  25  of  the 
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Federal  Reserve  Act.  which  generally 
limits  the  direct  investments  of  member 
banks  to  foreign  banks.  In  contrast, 
section  18(1)  of  the  FDI  Act  permits  state 
nonmember  banks,  to  the  extent 
authorized  by  state  law,  to  invest  in 
foreign  "banks  or  other  entities."  As 
discussed  above,  the  legislative  history 
of  section  18(1)  shows  that  Congress 
was,  at  the  time  it  created  section  18(1), 
mindful  of  the  FRB's  parallel  authority 
over  member  banks  under  section  25. 
Therefore,  the  FDIC  interprets  the 
difference  between  the  two  statutes  to 
be  significant,  and  the  type  of  foreign 
organizations  in  which  a  state 
nonmember  laank  may  invest  directly 
are  not  restricted  by  section  18(1). 

A  national  bank's  inability  to  invest 
directly  in  the  shares  of  a  nonbank 
foreign  organization  raises  issues  under 
section  24  of  the  FDI  Act  and  part  362 
of  the  FDIC's  riiles  and  regulations.  If  a 
nonmember  bank  acquires  a  sufficient 
stake  in  a  nonbank  foreign  organization 
such  that  the  nonbank  foreign 
organization  is  a  "majority -owned 
subsidiary"  ^  of  the  state  nonmember 
bank  for  purposes  of  section  24,  no 
section  24  analysis  is  required.  This  is 
because  the  FDIC's  proposed  rule  only 
authorizes  foreign  organizations  to 
engage  in  the  same  activities  which  the 
FRB  has  authorized  for  the  foreign 
subsidiaries  of  member  (and  thus 
national)  banks.  Therefore,  the 
nonmember  bank's  foreign  subsidiary 
could  only  engage  as  principal  in  the 
same  activities  f>ermitted  for  a  foreign 
subsidiary  of  a  national  bank,  and 
section  24's  application  requirement  is 
never  triggered. 

If  the  nonmember  bank  holds  a  lesser 
amount  of  the  nonbank  foreign 
organization's  shares,  such  that  it  does 
not  arise  to  a  "majority-owned 
subsidiary"  within  the  meaning  of 
section  24  and  part  362.  the  FDIC  is 
required  by  section  24  and  part  362  to 
determine  that  the  nonmember  bank's 
equity  investment  in  a  nonbank  foreign 
organization  does  not  pose  a  significant 
risk  to  the  appropriate  deposit  insurance 
fund.  Moreover,  section  24  and  part  362 


'  Section  24  and  part  362  do  not  s«t  out  a  separate 
definition  of  "majority  owned  subsidiary."  Part  362 
defines  a  "subsidiary"  to  mean  any  company 
directly  or  indirectly  controlled  by  an  insured  state 
nonmember  bank.  Part  362  further  defines 
"control"  to  mean  the  power  to  vote,  directly  or 
indirectly,  25  percent  or  more  of  any  class  of  the 
voting  stock  of  a  company,  the  ability  to  control  in 
any  manner  the  election  of  a  ma)ority  of  a 
company's  directors  or  trustees,  or  the  ability  to 
exercise  a  controlling  influence  over  the 
management  and  polices  of  a  company.  A  state 
nonmember  bank  thus  holds  a  company  as  a 
"ma(onty-owned  subsidiary"  when  the  bank  holds 
more  than  50  percent  of  the  company's  stock.  This 
is  equivalent  to  the  definition  of  "subsidiary"  in 
proposed  §  347.102(p). 


provide  that  the  FDIC  may  only  permit 
equity  investments  to  be  held  by  the 
bank  through  a  majority-owned 
subsidiary.  Under  the  proposal,  the 
FDIC  would  permit  such  investments, 
and  require  them  to  be  held  through 
some  form  of  U.S.  or  foreign  majority- 
owned  subsidiary.  If  adopted  as  part  of 
the  final  rule,  this  would  represent  the 
FDIC's  determination  that  dispensing 
with  the  intermediate  foreign  bank 
subsidiary  or  Edge  subsidiary,  the 
vehicle  through  which  a  national  bank 
would  be  permitted  to  make  this  type  of 
investment,  would  not  create  a 
significant  risk  to  the  deposit  insiu-ance 
fund. 

The  FDIC  is  also  omitting  one  activity 
authorized  by  Regulation  K  concerning 
a  foreign  investment  entity's  ability  to 
underwrite  life,  annuity,  pension  fund- 
related,  and  other  types  of  insiu^nce, 
where  the  associated  risks  have  been 
determined  by  the  FRB  to  be  actuarially 
predictable.  Under  Regulation  K,  the 
FRB  has  not  given  general  authorization 
for  this  activity  to  be  conducted  directly 
or  indirectly  by  a  subsidiary  of  a  U.S. 
insured  bank.  Since  the  activity  is  thus 
not  generally  permissible  for  a 
subsidiary  of  a  national  bank,  a  section 
24  issue  arises.  However,  under  section 
24(b)  and  24(d)(2),  the  FDIC  may  not 
give  section  24  approval  for  a  state  bank 
or  its  subsidiary  to  engage  in  insurance 
underwriting  to  the  extent  it  is  not 
permissible  for  a  national  bank,  or  is  not 
expressly  excepted  by  other  subsections 
of  section  24  covering  limited  types  of 
insiuance  underwriting.  Therefore,  the 
FDIC  is  presently  foreclosed  from 
granting  general  regulatory 
authorization  for  nonmember  banks  to 
imderwrite  life,  pension-fund  related,  or 
other  types  of  insurance  in  this  fashion. 
The  question  of  permitting  nonmember 
banks  to  underwrite  aiuiuities  through  a 
foreign  organization  is  beyond  the  scope 
of  this  rulemaking. 

The  FDIC  specificeilly  requests  public 
comment  on  the  list  of  activities  imder 
proposed  §  347.104(b).  including  the 
scope  of  such  activities  and  whether  any 
different  conditions  or  limits  would  be 
appropriate. 

Portfolio  Investments  in  Nonfinancial 
Foreign  Organizations 

Proposed  §  347.104(g)  authorizes 
nonmember  banks  to  make  portfolio 
investments  in  a  foreign  organization 
without  regard  to  whether  the  activities 
of  the  organization  are  authorized 
financial  activities  listed  in  §  347.104(b). 
Aggregate  holdings  of  a  particular 
foreign  organization's  equity  interests  by 
the  norunember  bank  and  its  affiliates 
must  be  less  than  20  percent  of  the 
foreign  organization's  voting  equity  - 


interests  and  40  percent  of  its  total 
voting  and  nonvoting  equity  interests. 
The  FDIC  is  proposing  the  ktter 
restriction  to  prevent  a  nonmember 
bank  from,  by  obtaining  a  large  equity 
position  albeit  a  nonvoting  one, 
obtaining  a  level  of  influence  over  the 
foreign  organization  which  is 
inconsistent  with  the  notion  of  a 
portfolio  holding.  The  nonmember  bank 
and  its  affiliates  are  not  permitted  to 
control  the  foreign  organization,  and 
any  loan  or  extensions  of  credit  to  the 
foreign  organization  are  to  be  on 
substantially  the  same  terms  as  those 
prevailing  at  the  time  for  comparable 
transactions  with  nonaffiliated 
organizations. 

The  FDIC  is  considering  limiting 
these  investments  in  nonfinancial 
foreign  organizations  to  an  amoimt 
equal  to  15  percent  of  the  nonmember 
bank's  tier  1  capital.  The  FDIC  seeks  to 
establish  a  level  which  will  permit  a 
nonmember  bank's  foreign  subsidiaries 
to  compete  effectively  with  other 
financial  institutions  in  their  foreign 
markets.  The  FDIC  specifically  requests 
public  comment  on  whether  this  limit  is 
too  high,  or  too  low,  and  whether  any 
additional  safeguards  are  appropriate. 
The  FDIC  is  also  considering  whether 
nonmember  banks  should  be  permitted 
to  hold  somewhat  more  than  20  percent 
of  the  organization's  voting  equity 
interests,  and  specifically  requests 
public  comment  on  this  issue. 

In  contrast  to  its  approach  with 
foreign  organizations  engaged  primarily 
in  financial  activities  authorized  luider 
§  347.104(b).  proposed  §  347.104(g)  does 
not  displace  current  limitations 
prohibiting  member  (and  thus  national) 
banks  from  making  nonfinancial 
portfolio  investments  at  the  bank  level 
or  through  a  domestic  subsidiary  of  the 
bank.  Section  347.104(g)  requires  these 
investments  to  be  held  through  a  foreign 
subsidiary,  or  an  Edge  corporation 
subsidiary  (subject  to  the  FRB's 
authorization).  The  FDIC  believes  a 
nonmember  bank's  foreign  bank  and 
other  financial  subsidiaries  must  be 
permitted  to  make  such  investments  in 
order  to  compete  effectively  in  their 
foreign  markets,  and  since  such 
investments  are  permissible  for  a 
national  bank,  no  section  24  analysis  is 
required. 

U.S.  Activities  of  Foreign  Organizations 

As  discussed  above,  section  18(1)  of 
the  FDI  Act  states  that  the  foreign 
organizations  in  which  nonmember 
banks  invest  may  not  engage  in  any 
activities  in  the  U.S.  except  as  the 
Board,  in  its  judgment,  have  determined 
are  incidental  to  the  international  or 
foreign  business  of  the  foreign 
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organization.  Proposed  §  347.107 
addresses  what  activities  may  be 
engaged  in  within  the  United  States. 
The  proposal  prohibits  a  nonmember 
bank  from  investing  in  any  foreign 
organization  which  engages  in  the 
general  business  of  buying  or  selling 
goods,  wares,  merchandise,  or 
commodities  in  the  U.S.,  and  prohibits 
investments  totaling  over  5  percent  of 
the  equity  interests  of  any  foreign 
organization  if  the  organization  engages 
in  any  business  or  activities  in  the  U.S. 
which  are  not  incidental  to  its 
international  or  foreign  business.  A 
foreign  organization  will  not  be 
considered  to  be  engaged  in  business  or 
activities  in  the  U.S.  unless  it  maintains 
an  office  in  the  U.S.  other  than  a 
representative  office. 

This  structure  follows  the  one 
established  by  the  FRB  imder 
Regulation  K.  The  FDIC  is  including  the 
5  percent  threshold  and  the  U.S.  office 
threshold  in  acknowledgment  that  the 
U.S.  is  a  leading  international  market 
and  a  substantial  niunber  of  foreign 
organizations  transact  some  portion  of 
their  business  here.  If  nonmember  banks 
are  prohibited  from  investing  in  every 
foreign  organization  which  does  even  a 
limited  amount  of  its  business  in  the 
U.S.,  nonmember  banks  will  be  at  a 
disadvantage  vis  a  vis  their  international 
financial  institution  competitors. 

Beyond  these  thresholds,  the  FDIC  is 
proposing  to  permit  a  foreign 
organization  to  conduct  activities  that 
are  permissible  in  the  U.S.  for  an  Edge 
corporation,  or  such  other  business  or 
activities  as  are  approved  by  the  FDIC. 
In  approving  additional  activities,  the 
FDIC  will  consider  whether  the 
activities  are  international  in  character. 
For  activities  proposed  by  a  foreign 
subsidiary  or  joint  venture  of  a 
nonmember  bank,  the  FDIC  will  also 
consider  whether  the  activity  would  be 
conducted  through  a  foreign 
organization  to  circumvent  some  legal 
requirement  which  would  apply  if  the 
nonmember  bank  conducted  the  activity 
through  a  domestic  organization. 

The  FDIC  specifically  requests 
comments  on  this  aspect  of  the 
proposal,  including  whether  the 
thresholds  and  approved  U.S.  activities 
are  appropriate. 

Underwriting.  Distributing,  and  Dealing 
Equity  Securities  Outside  the  United 
States 

Under  the  proposal,  a  foreign 
investment  entity  of  a  nonmember  bank 
would  be  permitted  to  imderwrite. 
distribute,  and  deal  equity  seciirities 
outside  the  United  States.  Briefly 
summarized,  the  FDIC  is  considering 


imposition  of  three  main  limits  as  part 
of  proposed  §347.105: 

UnderMrriting  commitments  for  a  single 
issuer  could  not  exceed  an  amount  equal  to 
the  lesser  of  S60  million  or  25  percent  of  the 
nonmember  bank's  tier  1  capital. 

Distribution  and  dealing  shares  of  a  single 
entity  could  not  exceed  an  amoimt  equal  to 
the  lesser  of  S30  million  or  5  percent  of  the 
nonmember  bank's  tier  1  capital.' 

The  sum  of  underwriting  commitments, 
distribution  and  dealing  shares,  and  any 
portfolio  investments  in  nonfinancial  foreign 
organizations  under  §  347.104(gJ  could  not 
exceed  an  amount  equal  to  25  percent  of  the 
nonmember  bank's  tier  1  capital. 

Each  of  these  three  limits  is  discussed 
further  below.  In  determining 
compliance  with  these  limits,  the 
nonmember  bank  would  count  all 
conunitments  of  and  shares  held  by 
each  foreign  organization  in  which  the 
nonmember  bank  has  invested  piu^uant 
to  subpart  A  of  part  347.  The 
nonmember  bank  would  also  coimt  all 
commitments  of  and  shares  held  by 
foreign  organizations  in  which  the 
norunember  bank's  affiliates  have 
invested  pursuant  to  subpart  A  of 
Regulation  K. 

The  $60  million/25  percent 
underwriting  conunitment  limit  could 
be  exceeded  to  the  extent  the 
commitment  is  covered  by  binding 
commitments  from  subimderwriters  or 
purchasers.  The  limit  could  also  be 
exceeded  to  the  extent  the  commitment 
is  deducted  from  the  nonmember  bank's 
capital  and  the  bank  remains  well- 
capitalized  after  the  deduction.  At  least 
half  of  this  deduction  would  be  from 
tier  1  capital,  and  the  deduction  would 
be  applicable  for  all  regulatory 
purposes. 

The  $30  million/5  percent  limit  on 
the  equity  sectuities  of  a  single  entity 
which  may  be  held  for  distribution  or 
dealing  would  be  subject  to  two 
exceptions.  First,  in  order  to  facilitate 
luiderwritings,  any  equity  securities 
acquired  piu^uant  to  an  imderwriting 
commitment  extending  up  to  90  days 
after  the  payment  date  of  the 
underwriting  would  not  be  included  in 
the  limit.  Second,  up  to  75  percent  of 
the  position  in  an  equity  security  could 
be  reduced  by  netting  long  and  short 
positions  in  the  identical  equity 
security,  or  by  o&etting  cash  po^ons 
against  derivative  instruments 
referenced  to  the  saqie  security.  The 
provision  permitting  netting  of 
derivative  positions  is  intended  to 
recognize  the  beneficiad  impact  of 
prudent  hedging  strategies,  and 
encoiuage  such  strategies  where  the 
nonmember  bank  and  the  foreign 


'  Regulation  K  currently  authorizes  the  lesser  of 
$30  million  or  10  percent 


organization  determines  they  are 
appropriate.  The  FDIC  would  expect  a 
nonmember  bank  asserting  netting 
involving  derivatives  to  be  able  to 
establish  the  validity  of  the  hedging 
strategy  to  the  nonmember  bank's 
examiners. 

If  the  nonmember  bank's  foreign 
organizations  hold  the  same  equity 
securities  for  distribution  and  dealing  as 
well  as  for  investment  or  trading 
piu^uant  to  §  347.104  or  the 
corresponding  provision  of  Regulation 
K,  two  additional  considerations  would 
apply: 

The  investment  or  trading  secrurities  would 
be  included  in  calculating  the  5  percent/S30 
million  per:«ntity  distribution  and  dealing 
limit,  in  order  to  prevent  securities  which  are 
potentially  distribution  or  dealing  inventory 
from  being  characterized  as  investment  or 
trading  shares.  Conversely,  if  the  nonmember 
bank  relies  on  the  general  consent  provisioiu 
under  pro(>o8ed  §  347.108  to  acquire  the 
securities  for  investment  or  trading  purposes, 
distribution  and  dealing  securities  would  be 
coimted  towards  the  general  consent 
investment  limits. 

In  addition,  equity  interests  in  a  partictilor 
foreign  organization  held  for  distribution  and 
dealing  would  be  required  to  conform  with 
the  limits  of  proposed  §  347.104.  Equity 
interests  held  for  distribution  or  dealing  by 
an  affiliate  permitted  to  do  so  imder  $  337.4 
of  the  FDIC's  rules  and  regulations  (12  CFR 
337.4)  or  section  4(c)(8)  of  the  Bank  Holding 
Company  Act  (12  U.S.C.  1843(c)(8))  would  be 
coimted  for  this  limit.  If  the  nonmember 
bank's  foreign  organizations  hold  equity 
interests  in  the  same  entity  for  investment 
and  trading  purposes,  such  interests  would 
be  included  in  determining  compliance  with 
these  limits.  However,  in  order  to  permit  100 
percent  underwriting,  the  propiosal  contains 
an  exception  for  equity  securities  acquired 
pursuant  to  an  underwriting  commitment  for 
up  to  90  days  after  the  payment  date  for  the 
imderwriting. 

The  combined  limit,  under  which 
nonfinancial  portfobo  shares, 
underwriting  commitments,  and 
distribution  and  dealing  shares  would 
be  limited  to  25%  of  the  nonmember 
bank's  capital,  would  only  include 
luiderwriting  commitments  net  of 
amounts  subject  to  commitments  from 
subvmderwriters  or  purchasers  or 
already  deducted  from  the  nonmember 
bank's  capital.  Equity  securities  held  for 
distribution  or  dealing  would  only  be 
counted  net  of  any  position  reduction 
through  netting,  as  permitted  in 
connection  with  the  5%  dealing  limit. 

The  FDIC  specifically  requests  public 
comments  on  the  underwriting, 
distribution,  and  dealing  aspects  of  the 
proposal,  including  comments  on 
whether  the  limits  and  limit 
adjustments  are  too  low  or  too  high,  the 
basis  upon  which  limits  should  be 
calculated,  and  any  appropriate 
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safeguards.  The  FDIC  also  requests 
comments  on  the  proposed  netting 
provisions  and  on  the  type  of  hedging 
strategies  a  nonmember  bank  might  use 
pursuant  to  the  proposed  netting 
provisions  concerning  derivatives. 

Approval  of  Investments 

The  FDIC  is  proposing  to  permit  a 
nonmember  baiik  meeting  certain 
eligibility  criteria  to  make  foreign 
investments  under  the  rule  pursuant  to 
general  consent  and  prior  notice 
procedures.  These  procedures  are 
discussed  in  detail  in  the  analysis  of 
proposed  subpart  D  below,  but  to 
summarize  them  briefly,  proposed 
§  347.108  grants  the  FDIC's  general 
consent  for  nonmember  banks  meeting 
the  same  ehgibility  criteria  as  apply  in 
the  foreign  branching  context  to  invest 
up  to  5  percent  of  their  tier  1  capital  in 
any  twelve  month  period,  plus  up  to  an 
additional  5  percent  in  equity  interests 
for  trading  purposes.  A  sublimit  of  2 
percent  of  tier  1  capital  per  foreign 
organization  applies.  The  nonmember 
bank  must  already  have  at  least  one 
foreign  organization  subsidiary,  and  at 
least  one  nonmember  bank  must  have  a 
foreign  organization  subsidiary  in  the 
relevant  foreign  country,  in  order  for 
general  consent  to  be  applicable.  An 
investment  that  does  not  qualify  for 
general  consent,  but  is  otherwise  in 
compliance  with  the  rule,  may  be  made 
by  an  eligible  bank  upon  45  days  prior 
notice.  There  are  certain  necessary 
limitations  on  these  general  consent  and 
prior  notice  procedures,  however,  as 
discussed  in  the  analysis  of  proposed 
subpart  D. 

Extensions  of  Credit 

Proposed  §  347.109(a)  does  not  alter 
the  FDIC's  current  treatment  under 
§  347.5  of  extensions  of  credit  to  foreign 
investment  entities.  The  limitations  of 
section  18(j)  of  the  FDI  Act. 
incorporating  by  reference  the 
interaffiliate  transaction  restrictions  of 
sections  23 A  and  23 B  of  the  Federal 
Reserve  Act,  do  not  apply.  The  FDIC 
specifically  requests  public  comment 
whether  it  is  appropriate  to  continue 
this  aspect  of  the  nile  without  change, 
in  light  of  the  activities  and  investments 
which  would  be  permitted  under  the 
proposal. 

Debts  Previously  Contracted 

With  one  exception,  proposed 
§  347.109(b)  does  not  alter  the  FDIC's 
current  treatment  under  §  347.4(b), 
whereby  equity  interests  acquired  to 
prevent  loss  on  a  debt  previously 
contracted  in  good  faith  are  not  subject 
to  the  limits  and  approvals  of  the 
regulation.  The  FDIC  is  proposing  to 


extend  the  time  period  an  institution  is 
granted  to  dispose  of  such  equity 
interests  without  the  FDIC's  specific 
approval  under  part  347  from  one  to  two 
years.  The  extension  is  not  intended  to 
relieve  an  institution  from  its  general 
obligation  to  dispose  of  the  investment 
promptly  under  the  circiunstances  and 
make  diligent  efforts  to  such  end. 
However,  extending  the  point  at  which 
an  application  is  required  will  reduce 
administrative  burden,  and  the  FDIC 
can  monitor  the  progress  of  divestitive 
efforts  as  part  of  the  normal  examination 
cycle.  As  with  the  current  requirements 
of  §  347.4(b),  the  proposed  rule  is  not 
intended  to  displace  any  of  the 
nonmember  bank's  concurrent 
obligations  under  state  law,  or  extend  a 
state  law  divestitiire  or  approval  period 
of  less  than  two  years.  The  FDIC 
specifically  requests  public  comment  on 
the  merits  of  extending  this  dme  period, 
and  the  appropriate  duration  of  the 
extension. 

Supervision  and  Recordkeeping  for 
Foreign  Branches  and  Investments 

With  one  exception,  proposed 
§  347.110  does  not  alter  the  FDIC's 
current  requirements  for  reporting  and 
recordkeeping  under  current  §  347.6. 
These  requirements  are  intended  to 
facilitate  both  the  nonmember  bank's 
oversight  of  its  foreign  operations  and 
the  FDIC's  supervision  of  them.  The 
proposal  adds  one  new  element.  If  a 
nonmember  bank  seeks  to  establish  a 
foreign  branch,  or  acquire  a  foreign  joint 
ventiire  or  subsidiary,  in  a  country  in 
which  applicable  law  or  practice  would 
limit  the  FDIC's  access  to  informaUon 
about  the  branch  or  subsidiary  for 
supervisory  purposes,  the  nonmember 
bank  may  not  rely  on  the  FDIC's  general 
consent  or  prior  notice  procedures  to  do 
so.  In  such  cases,  the  FDIC  must  have 
an  opportimity  to  evaluate  the  impact  of 
the  limits  on  the  FDIC's  access,  and 
determine  whether  the  FDIC  can  still 
serve  its  domestic  and  international 
supervisory  obligations  through 
measures  such  as  duplicate  record- 
keeping in  the  U.S..  reliance  on  host 
country  supervisors,  operating  policies 
of  the  foreign  organization,  or  reliance 
on  re^^gnized  external  auditors. 

Proposed  Revisions  to  Part  346,  Deposit 
Insurance  Requirements  for  State 
Branches  and  Foreign  Banks  Having 
Insured  Branches 

Background 

The  FDIC  adopted  part  346  as  a  final 
regulation  on  July  9,  1979.  This  part  was 
originally  promulgated  to  implement 
various  provisions  of  the  International 
Banking  Act  of  1978  (IBA)  (Pub.  L.  95- 


369).  12  U.S.C.  3101  et  seq.  Under  the 
IBA,  foreign  banks  operating  in  the 
United  States  through  branches, 
agencies  or  commercial  lending 
companies  are  subject  to  federal 
supervision  and  regulation  similar  to 
that  imposed  on  like  activities  of 
domestic  banks.  For  example,  section  6 
of  the  IBA  requires  certain  branches  of 
foreign  banks  to  obtain  federal  deposit 
insurance.  In  particular,  deposit 
insurance  is  required  for  a  federal 
branch  that  accepts  deposits  of  less  than 
$100,000  and  for  a  state  branch  that 
accepts  deposits  of  less  than  $100,000  if 
it  is  located  in  a  state  which  requires 
deposit  insurance  for  state-chartered 
banks.  Exemptions  from  the  insiu^nce 
requirement  may  be  granted  either  by 
regulation  or  by  order  of  the  CKXl.  in  the 
case  of  a  federal  branch,  or  the  FDIC.  in 
the  case  of  a  state  branch,  if  the  branch 
is  not  engaged  in  a  domestic  retail 
deposit  activity  requiring  insurance 
protection.  Section  6  also  made 
numerous  amendments  to  the  FDI  Act 
The  amendments  to  the  FDI  Act  dealt 
with  in  part  346  include:  (1)  A 
requirement  that  the  foreign  bank  give  a 
commitment  for  examination;  (2)  a 
requirement  that  the  foreign  bank 
pledge  assets  to  the  FDIC;  (3)  rules  for 
the  maintenance  of  assets  in  the  branch; 
and  (4)  rules  for  the  assessment  of 
deposits  by  the  FDIC. 

In  1991,  the  IBA  was  amended  with 
the  passage  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
of  1991  (FDICIA)  (Pub.  L.  102-242); 
specifically,  sections  201-215  of  FDICIA 
were  enacted  as  the  Foreign  Bank 
Supervision  Enhancement  Act  of  1991 
(FBSEA).  This  legislation  made 
numerous  changes  to  the  IBA.  Section  6 
of  the  IBA  was  amended  to  require  that 
any  foreign  bank  that  intends  to  conduct 
domestic  retail  deposit  activities  in  the 
United  States  must  do  so  by  organizing 
one  or  more  insured  bank  subsidiaries 
in  the  United  States.  Until  this 
legislative  change,  foreign  banks  were 
allowed  to  accept  initial  deposits  of  less 
than  $100,000  in  insured  branches.  In 
addition,  section  7  of  the  IBA  was 
amended  by  adding  a  new  subsection 
(h)  which  provides  that  a  state-licensed 
insured  branch  of  a  foreign  bank  may 
not  engage  in  any  activity  which  is  not 
permissible  for  a  federal  branch  of  a 
foreign  bank  unless  the  FRB  has 
determined  that  the  activity  is 
consistent  with  sound  banking  practice, 
and  the  FDIC  has  determined  that  the 
activity  would  pose  no  significant  risk 
to  the  Bank  Insurance  Fund  (BIF).  The 
statutory  amendments  to  section  7  of  the 
IBA  were  implemented  in  part  346  in 
final  form  and  became  effective  on 


January  1, 1995.  At  that  time,  a  new 
subpart  D  was  added  to  address  the 
application  procedures  and  approval 
process  necessary  for  an  insured  state 
branch  to  request  permission  from  the 
FDIC  (and  the  FRB)  to  engage  in  or 
continue  an  activity  that  is  otherwise 
not  permissible  for  a  federal  branch  of 
a  foreign  bank.  The  statutory 
requirement  that  a  foreign  bank  only 
accept  domestic  retail  deposits  in  the 
United  States  through  an  insured  bank 
subsidiary  was  not  incorporated  into 
part  346  at  that  time. 

Finally,  in  1994,  with  the  enactment 
of  section  107  of  the  Riegle-Neal 
Interstate  Banking  and  Branching 
Efficiency  Act  of  1994  (Riegle-Neal  Act) 
(Pub.  L.  103-328).  the  federal  banking 
agencies  were  charged  with  the 
obligation  of  revising  their  respective 
regulations  adopted  pursuant  to  section 
6  of  the  IBA  to  ensure  that  the 
regulations  are  consistent  with  the 
legislative  goal  of  "affording  equal 
competitive  opportunities  to  foreign  and 
United  States  banking  organizations  in 
their  United  States  operations  [and  to) 
ensure  that  foreign  banking 
organizations  do  not  receive  an  unfair 
competitive  advantage  over  United 
States  banking  organizations."  12  U.S.C. 
3104(a).  To  this  end,  the  FDIC  reviewed 
and  revised  its  regulation  governing  the 
deposit  insurance  exemptions  available 
to  state  branches  under  part  346. 
Section  346.6.  The  current  list  of 
excepted  deposit-taking  activities 
enumerated  in  §  346.6(a)  became 
effective  on  April  1, 1996. 

Current  Part  346 

Subpart  A  of  part  346  contains  the 
definitions  of  terms  which  are  relevant 
to  the  regulatory  provisions  set  forth  in 
this  part.  Subpart  B  establishes  rules  for 
determining  which  state  branches  must 
obtain  deposit  insurance.  Basically, 
branches  engaged  in  "retail"  deposit 
activity  must  be  insured  while  branches 
engaged  in  "wholesale"  deposit  activity 
do  not  have  to  be  insured.  Subpart  B 
also  includes  a  requirement  that  where 
one  branch  of  a  foreign  bank  becomes 
insvued,  every  branch  of  that  bank  in  the 
same  state  must  become  insured  (except 
for  branches  which  accept  only  initial 
deposits  in  an  amount  of  $100,000  or 
greater).  This  restriction  on  the 
operation  of  insured  branches  applies  to 
both  federal  and  state  branches.  Section 
346.6  of  this  subpart  lists  the  types  of 
excepted  deposit-taking  activities  which 
will  not  be  deemed  to  be  "domestic 
retail  deposit  activity"  and  describes  the 
procedures  for  a  state  branch  to  apply 
for  an  exemption  from  the  deposit 
insurance  requirement;  §  346.7  provides 


depositor  notification  requirements  for 
those  noninsured  branches. 

Subpart  C  of  part  346  establishes  rules 
that  apply  to  foreign  banks  which 
operate  insured  state  or  federal 
branches.  These  rules  require  a  foreign 
bank  having  an  insured  branch  to:  (1) 
Provide  the  FDIC  with  information 
regarding  the  bank's  activities  outside  of 
the  United  States  and  allow  the  FDIC  to 
examine  the  foreign  bank's  activities  in 
the  United  States;  (2)  mnintain  records 
in  an  appropriate  maimer;  (3)  pledge 
assets  under  terms  acceptable  to  the 
FDIC;  and  (4)  maintain  assets  at  the 
branch  eqtial  in  value  to  the  branch's 
liabilities.  Rules  for  assessing  the 
deposits  of  an  insured  branch  are  also 
set  out.  As  mentioned  above,  a  new 
subpart  D  was  added  in  1995  which 
provides  that  a  foreign  bank  operating 
an  insured  state  branch  which  desires  to 
engage  in  or  continue  an  activity  that  is 
not  permissible  for  a  federal  branch, 
pursuant  to  statute,  regidation,  official 
bulletin  or  circular,  or  any  other  order 
or  interpretation  issued  in  writing  by 
the  CXX:,  shall  file  with  the  FDIC  (and 
the  FRB)  a  prior  written  application  for 
permission  to  conduct  or  continue  such 
activity.  Subpart  D  describes  the 
application  contents,  the  filing 
procedures  and  the  circumstances  under 
which  a  plan  of  divestiture  or  cessation 
must  be  submitted  to  the  FDIC. 

Subpart  B  Proposal 

Former  part  346  will  become  subpart 
B  of  the  new,  consolidated  part  347. 
Unlike  former  part  347.  former  part  346 
has  been  revised  several  times  since  its 
original  adoption  to  implement  various 
provisions  of  the  IBA  which  were 
amended  by  FBSEA  and  the  Riegle-Neal 
Act  in  1991  and  1994.  respectively. 
However,  one  significant  change  to 
section  6  of  the  VBA  which  was  effected 
by  FBSEA  in  1991  has  not  been 
implemented  by  a  revision  of  the  FDIC's 
regulations.  FBSEA  amended  section  6 
of  the  IBA  to  require  that  foreign  banks 
which  intend  to  conduct  domestic  retail 
deposit  activities  in  the  United  States 
must  organize  insured  bank  subsidiaries 
to  conduct  those  deposit  activities  after 
December  19,  1991.  (Section  6(c)  of  the 
IBA;  however,  in  1994,  the  section  was 
re-designated  as  section  6(d).)  However, 
any  insiued  branches  which  were 
accepting  or  maintaining  domestic  retail 
deposit  accounts  on  December  19. 1991, 
are  allowed  to  continue  to  operate  as 
insured  branches  conducting  retail 
deposit  activities  (grandfathered  insured 
branches).  IBA  section  6(d)  also 
provides  an  exception  to  the  definition 
of  "foreign  bank"  which  excludes  "any 
bank  organized  under  the  laws  of  any 
territory  of  the  United  States,  Puerto 


Rico,  Guam.  American  Samoa,  or  the 
Virgin  Islands  the  deposits  of  which  are 
insured  by  the  (FDIC)  pursuant  to  the 
[FDI  Act]".  IBA  section  6(d)(3).  This 
definitional  "carve  out"  has  the  effect  of 
allowing  banks  organized  under  the 
laws  of  the  territories  included  therein 
to  continue  to  conduct  domestic  retail 
deposit  activities  in  the  United  States 
through  insured  branches  rather  than  be 
required  to  charter  an  insured  bank 
subsidiary.  This  statutory  framework  to 
authorize  and  regulate  the  domestic 
retail  deposit  activities  of  foreign  banks 
in  the  United  States  has  been 
implemented  in  proposed  §  347.204. 
Moreover,  corresponding  revisions  to 
other  relevant  sections  in  subpart  B  are 
also  being  made  to  recognize  this 
statutory  change  to  the  deposit 
insurance  requirements  for  foreign 
banks. 

Proposed  §347.206  addresses 
exemptions  from  the  deposit  insurance 
requirement  Paragraph  (aM7)  has  been 
revised  in  an  effort  to  simplify  and 
clarify  the  calculation  of  the  regulatory 
de  minimis  exception.  The  transition 
rule  applicable  to  time  deposits  has 
been  revised  by  the  deletion  of  the 
reference  to  90  days  after  the  effective 
date  of  the  regulation  which  has  been 
rendered  moot  with  the  passage  of  time. 
Finally,  the  FDIC  is  proposing  to  rescind 
former  §  346.8  of  its  rules  and 
regulations.  Former  §  346.8  provides 
foreign  banks  with  the  opportunity  to 
apply  for  deposit  insiuance  for  their 
U.S.  branches  which  would  not 
otherwise  be  required  to  be  insured 
pursuant  to  proposed  §347.204. 

In  the  portion  of  former  part  346  that 
addressed  the  examination  and 
supervisory  requirements  for  foreign 
banks  having  insured  branches,  several 
proposed  changes  have  been  made. 
First,  in  proposed  §  347.210  which  sets 
out  the  requirements  for  foreign  banks 
to  pledge  assets  for  the  benefit  of  the 
FDIC,  the  formula  for  calculating  the 
amount  of  assets  to  be  pledged  has  been 
simplified  and  clarified.  Proposed 
§  347.210(b).  Other  revisions  have  been 
made  throughout  proposed  §  347.210  to 
incorporate  the  FDIC  DOS's  new 
supervision  program — the  Case  Manager 
approach. 

Finally,  in  connection  with  the  FDIC's 
CDRI  review  of  part  303  of  its  rules  and 
regulations,  the  application  procedures 
for  the  exemption  from  domestic  retail 
deposit  activities  for  a  noninsured 
branch  which  were  formerly  found  in 
S  346.6(b)  of  part  346  will  be 
temporarily  transferred  to  §  347.404. 
and  the  application  and  divestiture  plan 
procedures  set  forth  in  the  current 
section  governing  FDIC  approval  for 
state  insured  branches  to  conduct 
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activities  not  permissible  for  federal 
branches  will  be  temporarily  relocated 
to  §  347.405  of  this  part.  Because  former 
part  346  will  become  subpart  B  of  the 
proposed  part  347,  the  two  separate 
scope  sections  of  the  former  part  have 
been  combined  to  create  a  more 
cohesive  and  integrated  subpart  B.  Some 
technical  and  non-substantive  changes 
have  been  made  to  several  of  the 
definitions  in  proposed  §  347.202,  and 
the  terms  have  been  alphabetized  for  the 
reader's  ease  of  reference. 

Insurance  of  Deposits  Sections 

As  presented  above  in  the  general 
discussion  of  the  proposed  subpart  B, 
one  legislative  change  which  must  be 
incorporated  throughout  the  applicable 
sections  addressing  deposit  insurance 
requirements  for  state  branches  is  the 
mandate  that  domestic  deposit  retail 
activity  be  conducted  through  an 
insured  bank  subsidiary.  The  first 
section  in  subpart  B  which  is  affected  by 
this  statutory  change  is  proposed 
§  347.201  which  discusses  the  scope  of 
the  new  subpart.  Proposed  §  347.204, 
"Insurance  requirement  ",  is  being 
completely  reorganized  to  incorporate 
the  statutory  requirement  that  a  foreign 
bank  must  organize  an  insured  bank 
subsidiary  to  initiate  or  conduct 
domestic  retail  deposit  activity  in  the 
United  States.  This  requirement  is  set 
forth  in  proposed  §  347.204(a). 
Paragraph  (b)  of  that  section  sets  out  the 
exclusion  to  the  definition  of  "foreign 
bank"  discussed  above,  which  will 
allow  banks  organized  under  the  laws  of 
the  U.S.  territories  included  therein  to 
conduct  domestic  retail  deposit 
activities  through  insured  branches 
rather  than  being  required  to  charter  an 
insured  bank  subsidiary.  This  exception 
reflects  the  fact  that  banks  organized  in 
these  jurisdictions  are  already  subject  to 
more  comprehensive  examination  and 
supervision  by  the  U.S.  banking 
regulatory  agencies,  and  therefore,  these 
banks  can  engage  in  retail  deposit-taking 
in  the  U.S.  through  their  branch 
networks.  Paragraph  (c)  recognizes  that 
there  are  grandfathered  insured 
branches  that  are  authorized  to  continue 
domestic  retail  deposit  activities 
because  they  were  operating  prior  to  the 
effective  date  of  the  FBSEA  legislation. 
And  finally,  paragraph  (d)  authorizes 
foreign  banks  to  establish  or  operate 
noninsured  branches  if  such  branch  (i) 
is  only  conducting  a  "wholesale" 
deposit  operation,  (ii)  is  only  accepting 
deposits  that  are  permissible  for  an  Edge 
Act  corporation  (pursuant  to  §  section 
347.205);  or  (iii)  meets  the  requirements 
for  an  exemption  from  the  definition  of 
"domestic  retail  deposit  activity" 
pursuant  to  proposed  §  347.206. 


The  FDIC  is  proposing  to  make  minor 
revisions  to  §  346.6  (proposed 
§  347.206) — the  section  which 
enumerates  the  exemptions  to  the 
definition  of  "domestic  retail  deposit 
activities"  for  state  branches  of  foreign 
banks.  Proposed  §  347.206(a)  will  be 
amended  to  provide  that  if  the  state 
branch  conducts  deposit-taking 
activities  which  do  not  fall  wathin  the 
enumerated  exceptions  in  proposed 
§  347.206(a),  then  the  parent  foreign 
bank  will  be  required  to  organize  an 
insured  bank  subsidiary  to  engage  in 
such  retail  deposit  activities  in  the  U.S. 
(The  foreign  bank  will  still  have  the 
option,  however,  to  operate  a 
noninsured  branch  which  accepts  initial 
deposits  of  less  than  $100,000  that  do 
not  othervsrise  fall  within  the  exceptions 
enumerated  in  paragraphs  (aKl)-(a)(7) 
of  this  section  by  applying  for  the 
FDlC's  consent  pursuant  to  proposed 
§  347.206(b)).  Paragraph  (a)(7)  of  the 
proposed  section,  the  regulatory  de 
minimis  exception,  is  being  revised  to 
clarify  the  calculation  methodology  and 
to  delete  the  "average  daily  basis" 
reference.  As  stated  in  the  preamble  to 
the  fimal  rule  when  the  ctirrent 
exceptions  were  adopted  on  ApnLl, 
1996: 

[tlhe  FDIC  wishes  to  make  it  clear  that  the 
aumerator  ii  comprised  of  the  total  amount 
of  deposit*  accepted  under  the  de  minimis 
exception,  not  just  the  amount  of  the  initial 
deposiu  of  lew  than  $100,000  which  were 
accepted  to  open  the  accounts. 

61  FR  5671,  5674  (February  14, 1996). 
The  de  minimis  cedcuiation 
methodology  remains  unchanged  from 
the  current  rule.  See  FDIC  Legal 
Division  Staff  Advisory  Opinion 
(unpublished)  dated  December  16, 1985 
from  Katharine  H.  Haygood.  Esq. 
Paragraph  (b)  of  proposed  §  347.206  will 
be  revised  by  transferring  the 
application  for  an  exemption  procedure 
set  forth  therein  to  §  347.404  of 
proposed  subpart  D  until  the  FDIC's 
proposed  part  303  is  finalized.  LasUy, 
the  transition  rule  for  time  deposits  set 
forth  in  proposed  paragraph  (c)  is  being 
revised  by  deleting  the  reference  to  90 
days  after  April  1, 1996— which  was  the 
effective  date  of  these  partic\dar 
regulatory  changes.  This  transition 
period  was  originally  included  to  afford 
branches  the  requisite  time  to  reclassify 
or  divest  time  deposits  that  would 
mature  very  soon  after  the  regulation's 
effective  date.  This  transition  period  has 
expired,  and  therefore,  this  reference 
will  be  deleted.  The  FDIC  invites  public 
comment  on  the  clarification  of  the 
calculation  methodology. 

The  FDIC  proposes  to  rescind  former 
§  346.8  which  permits  a  foreign  bank  to 


apply  to  the  FDIC  for  deposit  insurance 
for  a  noninsured  federal  or  state  branch 
when  it  is  not  otherwise  required  to  be 
insured.  When  the  IBA  was  initially 
enacted  in  1978,  certain  provisions 
thereof  amended  the  FDI  Act  to  provide 
that  "[slubject  to  the  provisions  of  [the 
FDI  Act)  and  to  such  terms  and 
conditions  as  the  Board  of  Directors  may 
impose,  any  branch  of  a  foreign  bank 
*   •   *  may  become  an  insured  branch." 
12  U.S.C.  1815(b).  Although  the 
statutory  mandate  of  FBSEA  now 
requires  a  foreign  bank  that  proposes  to 
engage  in  domestic  retail  deposit 
activity  to  organize  an  insured  bank 
subsidiary,  noninsured  branches  are 
still  authorized  to  operate  in  the  U.S. 
because  they  are  not  engaged  in 
domestic  retail  deposit  activity. 
(Noninsured  branches  are  permitted  to 
conduct  wholesale  deposit  activities, 
and  are  authorized  to  operate  under 
§§  347.205  and  347.206  of  the  proposed 
subpart  B.)  Section  5(b)  of  the  FDI  Act 
is  still,  in  theory,  applicable  to  these 
U.S.  branches  of  foreign  banks.  12 
U.S.C.  1815(b).  Because  of  this  statutory 
underpinning,  rescinding  the  regulation 
does  not  really  affect  a  foreign  iMnk's 
discretion  to  apply  to  the  FDIC  for 
insurance.  Former  §  346.8  added 
nothing  substantive  to  the  statutory 
authorization  and,  therefore,  is 
redundant  and  lumeceanry. 

Since  the  enactment  of  FBSEA  in 
1991,  there  can  be  no  de  novo  insured 
branches  to  conduct  domestic  retail 
deposit-taking  activities.  It  was 
Congress'  intent  that  foreign  banks 
wishing  to  conduct  domestic  retail 
deposit  activities  in  the  U.S.  must  do  so 
through  an  insured  bank  subsidiary.  The 
FDIC  recognizes  that  there  are 
regulatory  exemptions  which  allow 
noninsured  branches  to  accept  initial 
deposits  of  less  than  $100,000  without 
being  deemed  to  be  engaged  in  domestic 
retail  deposit  activities.  See,  proposed 
§  347.206.  Although  a  technical  reading 
of  section  5{b)  of  the  FDI  Act  suggests 
that  a  foreign  bank  may  still  apply  to  the 
FDIC  for  deposit  insiu-ance  for  a 
noninsured  branch,  as  a  practical  matter 
the  FDIC  does  not  foresee  many 
circumstances  in  which  it  could  be 
appropriate  for  the  FDIC  Board  of 
Directors  (Board)  to  approve  such  an 
application.  The  Board  would  review 
the  bets  and  circumstances  in  each 
case,  in  addition  to  the  pertinent  legal 
and  policy  considerations,  and  would 
have  to  determine  whether  to  actually 
approve  an  application  for  deposit 
insurance  for  a  noninsured  branch.  The 
FDIC  is  requesting  public  comment  on 
its  proposed  rescission  of  former  §  346.8 
as  well  as  any  possible  effects  on  U.S. 


branches  of  foreign  banks  of  such  an 
action. 

Proposed  Sections  Addressing  Foreign 
Banks  Having  Insured  Branches 

Proposed  §  347.210(a)  sets  forth  the 
FDIC's  requirement  that  an  insured 
branch  pledge  assets  for  the  benefit  of 
the  FDIC  or  its  designee.  Paragraph  (b) 
of  the  proposed  section  will  contain  a 
revised  formula  for  calculating  the 
amount  of  assets  that  the  insiu'ed  branch 
will  be  required  to  pledge  to  satisfy  the 
requirement  in  paragraph  (a)  of 
proposed  §347.210.  Currently,  in  order 
to  satisfy  the  pledge  of  assets 
requirement,  an  insured  branch  must 
pledge  assets  equal  to  five  percent  of  the 
average  of  the  insured  branch's 
liabilities  for  the  last  30  days  of  the 
second  and  fourth  calendar  quarters, 
respectively.  Paragraph  (b)  then 
provides  detailed  instructions  for 
making  this  calculation.  Proposed 
§  347.210(b)  will  provide  that  the 
amount  of  assets  that  must  be  pledged 
to  the  FDIC  will  be  equal  to  "five 
percent  of  the  average  of  the  insured 
branch's  liabilities  for  the  last  30  days 
of  the  most  recent  calendar  quarter." 
This  formula  will  be  more 
straightforward  to  apply  and  the 
calculation  thereof  will  be  easier  for  the 
insured  branches.  However,  the  foreign 
bank  will  be  required  to  provide  the 
appropriate  FDIC  regional  director  with 
a  written  report  regarding  the  pledged 
assets  on  a  quarterly  basis  rather  than 
semi-annually,  in  accordance  with 
proposed  §347.210(e)(6)(ii).  This  new 
reporting  requirement  will  be  consistent 
with  other  FDIC  reporting  requirements, 
such  as  the  filing  of  Reports  of  Income 
and  Condition,  and  witii  the  FDIC's 
policy  of  analyzing  financial  data  on  a 
quarterly  basis.  It  is  the  FDIC's  belief 
that  the  quarterly  reporting  requirement 
will  not  impose  a  significant  additional 
burden  on  affected  foreign  banks 
because  the  information  is  already  being 
collected  and  maintained  by  the  bank. 
Submitting  it  to  the  FDIC  will  not 
require  much  additional  preparation  by 
the  affiected  banks.  However,  the  FDIC  is 
soliciting  public  comment  regarding  this 
proposal  to  require  these  reports  on 
pledged  assets  to  be  submitted  on  a 
quarterly  basis  rather  than  semi- 
annually. 

In  proposed  §  347.210(c),  the 
restriction  that  a  depository  may  not  be 
an  affiliate  of  the  foreign  bank  whose 
insured  branch  is  seeldng  to  use  the 
depository  has  been  moved  from  the 
definition  of  "depository",  proposed 
§  347.202(d),  to  this  substantive 
provision.  A  requirement  that  the 
foreign  bank  shall  concurrentiy  provide 
copies  of  aU  the  documents  and 


instruments  delivered  to  the  depository 
to  the  appropriate  FDIC  regional 
director  has  been  added  in  paragraph 
(e)(4)  of  the  proposed  section.  Many  of 
the  provisions  in  proposed  §  347.210(e) 
will  be  revised  to  incorporate  references 
to  the  appropriate  FDIC  regional  office 
or  official  to  fully  integrate  DOS's  new 
Case  Manager  approach  to  bank 
supervision.  Finally,  the  delegation  of 
authority  to  the  Director  of  DOS  (and  to 
the  Eteputy  Director  (DOS))  to  enter  into 
or  revoke  the  approval  of  a  pledge 
agreement  or  to  require  the  dismissal  of 
a  depository  pursuant  to  §  303.8(f)  of  the 
FDIC's  rules  and  regulations  has  been 
transferred  to  proposed  §  347.210.  and 
will  become  new  paragraph  [f)  of  that 
section. 

Proposed  §  347.213  will  retain  the 
substantive  requirements  and  standards 
regarding  the  necessity  for  an  insured 
state  branch  to  apply  to  the  FDIC  (and 
the  FRB)  for  their  approval  to  conduct 
or  continue  an  activify  which  is 
otherwise  not  permissible  for  a  federal 
branch.  However,  the  application  and 
plan  of  divestiture  procedures  which 
were  formerly  foimd  in  §  346.101  will 
be  temporarily  transferred  to  new 
§  347.405  of  subpart  D  until  the  FDIC's 
proposed  part  303  is  finalized. 

Definitions 

Some  technical  and  non-substantive 
changes  have  been  made  to  various 
definitions  in  proposed  §  347.202.  As 
mentioned  above,  the  definition  of 
"depository"  has  been  amended  by 
deleting  the  restriction  that  a  depository 
cannot  be  an  affiliate  of  the  foreign  bank 
whose  insured  branch  is  seeking  to  use 
the  depository.  This  limitation  has  been 
moved  to  proposed  §  347.210(c),  the 
substantive  provision  which  addresses 
the  requirements  for  a  depository  which 
must  be  contained  in  the  pledge 
agreement.  In  addition,  the  definition  of 
"foreign  bank"  has  been  revised  by 
deleting  the  exclusionary  language 
which  "carves  out"  any  banks  that  are 
organized  under  the  laws  of  U.S. 
territories  from  the  requirement  that  a 
foreign  bank  organize  an  insured  bank 
subsidiary  to  conduct  domestic  retail 
deposit  activities  in  the  U.S.  This 
exclusionary  language  has  been  re- 
located and  designated  as  proposed 
§  347.204(b).  In  this  way,  the  exclusion, 
which  is  found  in  section  6(d)(3)  of  the 
IBA,  will  be  read  in  conjunction  with 
the  other  regidatory  language  which 
implements  sections  6(c)  and  (d)  of  the 
IBA  in  proposed  §  347.204.  Finally,  the 
terms  in  the  definitional  section  hiave 
been  alphabetized  for  the  reader's  ease 
of  reference. 


Subpart  C — International  Lending 

The  International  Lending 
Supervision  Act  of  1983  (ILSA).  12 
U.S.C.  3901,  et.  seq.,  strengthens 
supervision  of  international  lending  by 
requiring  each  federal  banking  agency  to 
evaluate  the  foreign  country  exposiue 
and  transfer  risk  of  banks  within  its 
jurisdiction  for  use  in  examination  and 
supervision  of  such  banks.  To 
implement  this  provision,  the  federal 
banking  agencies,  through  the 
Interagency  Country  Exposure  Review 
Committee  (ICERC).  assess  and 
categorize  countries  on  the  basis  of 
conditions  that  may  lead  to  increased 
transfer  risk.  In  addition,  section  905(a) 
of  ILSA  directs  each  federal  banking 
agency  to  require  banks  within  its 
jurisdiction  to  establish  and  maintain  a 
special  reserve  whenever  the  agency 
determines  that  the  qualify  of  a  bank's 
assets  has  been  impaired  by  a  protracted 
inability  of  public  or  private  borrowers 
in  a  foreign  country  to  make  payments 
on  their  external  indebtedness,  or  no 
definite  prospects  exist  for  the  orderly 
restoration  of  debt  service.  12  U.S.C. 
3904(a).  In  keeping  with  the 
requirements  of  ILSA,  on  February  13, 
1984,  the  FDIC,  the  Office  of  the 
Comptroller  of  the  Currency  and  the 
Board  of  Governors  of  the  Federal 
Reserve  System  (collectively,  the  federal 
banking  agencies)  issued  a  joint  notice 
of  final  rulemaking  requiring  banks  to 
establish  special  reserves,  the  allocated 
transfer  risk  reserve  (ATRR),  against  the 
risks  presented  in  certain  international 
assets. 

The  current  regulation  sets  forth 
specific  instructions  on  the  accounting 
ti^atment  for  the  ATRR.  The 
instructions  for  the  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  (Call  Reports)  provide  that  a 
bank  which  is  required  by  ILSA  and  the 
regtdations  of  the  federal  banking 
agencies  to  establish  an  ATRR  must 
report  the  reserve  separately  in  its  Call 
Report.  Currentiy.  persons  preparing 
Call  Reports  have  to  look  to  the 
regulations  for  guidance  on  the 
accounting  treatment  of  ATRRs.  In  an 
effort  to  simplify  the  task  of  preparing 
Call  Reports  by  gathering  all  accoimting 
information  in  one  place,  some  of  the 
federal  banking  agencies  have  been 
considering  whether  to  amend  the  Call 
Report  instructions  to  include  a  full 
description  of  the  accoimting  treatment 
of  ATRRs.  The  agencies  are  further 
considering  whether  to  replace  the 
existing  provision  in  the  regidation  with 
a  reference  to  the  amended  Call  Report 
instructions  or  to  maintain  a  full 
description  of  the  accounting  treatment 
in  both  the  regulation  and  the  amended 
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Call  Report  instructions.  At  present,  as 
ILSA  specifically  directs  the  federal 
banking  agencies  to  require  banks  to 
account  for  ATRRs  in  a  particular 
manner  and  the  instrucdons  for  the  Call 
Report  do  not  currendy  include  such 
detailed  instructions  for  treatment  of 
ATRRs,  the  FDIC  has  decided  to  retain 
the  description  of  the  accounting 
treatment  of  the  ATRR  in  its  revised 
regulation.  The  FDIC  is  requesting 
comment  as  to  whether  the  instructions 
for  the  Call  Report  should  be  amended 
to  include  a  description  of  the 
accounting  treatment  for  ATRRs.  The 
FDIC  is  requesting  further  comment  as 
to  whether,  if  the  Call  Report 
instructions  are  amended,  to  retain  the 
detailed  description  of  the  accounting 
treatment  of  ATRRs  in  the  revised  part 
351  or  to  replace  the  existing  regulation 
language  with  a  requirement  to  follow 
the  accounting  treatment  ouUined  in 
amended  Call  Report  instructions. 

ILSA  also  requires  the  federal  banking 
agencies  to  promulgate  regulations  for 
accounting  for  fees  charged  by  banks  in 
connection  with  international  loans. 
Section  906(a)  of  ELSA  (12  U.S.C 
3905(a))  deals  specifically  with  the 
restructuring  of  international  loans  to 
avoid  excessive  debt  service  burden  on 
debtor  countries.  This  section  requires 
banks,  in  connection  with  the 
restructurings  of  an  international  loan,  to 
amortize  any  fee  exceeding  the 
administrative  cost  of  the  restructuring 
over  the  e&ctive  life  of  the  loan. 
Section  906(b)  of  ILSA  (12  U.S.C. 
3905(b))  deals  with  all  international 
lo«uis  and  requires  the  federal  banking 
agencies  to  promulgate  regulations  for 
accounting  for  agfflicy,  commitment, 
management  and  other  fees  in 
connection  with  such  loans  to  assure 
that  the  appropriate  portion  of  such  fees 
is  accrued  in  income  over  the  effective 
life  of  each  such  lo€m.  The  current 
regulation  provides  a  separate 
accounting  treatment  for  each  type  of 
fee  charged  by  banks  in  connection  with 
their  international  lending.  When  ILSA 
was  enacted  in  1983  and  the  ctinent 
regulation  on  accounting  for 
international  loan  fees  was  promulgated 
on  March  29,  1984.  Congress  and  the 
federal  hanking  agencies  considered  that 
the  application  of  the  broad  fee 
accounting  principles  for  banks 
contained  in  GAAP  were  insufficient  to 
accomplish  adequate  uniformity  in 
accounting  principles  in  this  area.  Since 
that  time,  the  Financial  Accounting 
Standards  Board  has  revised  the  GAAP 
rules  for  fee  accounting  for  international 
loans  in  a  manner  that  accommodates 
the  specific  requirements  of  section  906 
of  ILSA.  As  a  residt,  in  order  to  reduce 


the  regulatory  burden  on  insured  state 
nonmember  banks,  and  simplify  its 
regulations,  the  FDIC  has  decided,  in 
consultation  with  accounting  staff  from 
the  other  federal  banking  agencies,  to 
eliminate  from  the  revised  version  of 
part  351  the  requirements  as  to  the 
particidar  accounting  method  to  be 
followed  in  accounting  for  fees  on 
international  loans  and  to  require 
instead  that  state  noimiember  banks 
follow  GAAP  in  accounting  for  such 
fees.  In  the  event  that  the  FASB  changes 
the  GAAP  niles  on  fee  accounting  for 
international  loans,  the  FDIC  will 
reexfmiine  its  regulation  in  light  of  ILSA 
to  assess  the  need  for  a  revision  to  the 
regulation. 

Subpart  D — Application  Procedures  and 
Delegations  of  Authority 

Overview 

This  proposed  rule  includes  a 
separate  subpart  D  containing 
application  procedures  and  delegations 
of  authority  for  the  substantive  matters 
covered  by  the  proposal.*  As  discussed 
above,  the  FDIC  is  currenUy  preparing  a 
complete  revision  of  part  303  of  the 
FDIC's  ndes  and  regidations,  which 
contains  the  FDIC's  applications 
procedures  and  delegations  of  authority. 
As  part  of  these  revisions  to  part  303, 
subpart  J  of  part  303  will  address 
application  requirements  relatiag  to  the 
foreign  activities  of  insured  state 
nonmember  banks  and  the  U.S. 
activities  of  insured  branches  of  foreign 
banks.  It  is  the  FDIC's  intent  that  at  suck 
time  as  part  347  and  part  303  aie  both 
final,  the  application  procedines 
proposed  in  subpart  D  of  this  proposal 
will  be  relocated  to  subpart^  of  part  303, 
in  order  to  centralize  all  iniematiopal 
b€uiking  application  procedures  in  one 
convenient  place. 

Establishing,  Moving,  or  Closing  a 
Foreign  Branch  of  a  State  Nonmember 
Bank 

Applications  for  a  noiunember  bank 
to  establish  a  foreign  branch  are 
currenUy  treated  under  the  same 
process  applicable  for  domestic 
branches  under  12  CFR  303.2.  The  FDIC 
proposes  to  treat  foreign  branches 
separately,  since  foreign  branch 
applications  are  not  legally  required  to 
be  subjected  to  analysis  under  the 
Community  Reinvestment  Act  or  under 
the  bctors  listed  in  section  6  of  the  FDI 
Act,  as  is  the  case  for  domestic 
branches. 


'Under  the  FDIC's  current  rules,  these 
applicabon  requirements  are  located  in  various 
sections  of  three  different  regulations:  12  CFR  part 
303, 12  CFR  part  346.  and  12  CFR  part  347. 


Under  §§  347.103(b)  and  347.402  as 
proposed,  the  FDIC  would  give  its 
general  consent  for  an  eligible 
nonmember  bank  to  establish  additional 
foreign  branches  in  any  country  in 
which  the  bank  already  operates  a 
branch,  or  to  relocate  a  branch  within 
the  country.  The  proposal  only  requires 
an  eligible  nonmember  bank  to  notify 
the  FDIC  of  its  actions  within  thirty 
days.  In  addition,  an  eligible 
nonmember  bank  that  operates  branches 
or  affiliates  in  two  or  more  foreign 
jurisdictions  may  establish  additional 
branches  conducting  approved  activities 
in  additional  foreign  jurisdictions  upon 
45  days  prior  notice  to  the  FDIC. 

To  be  eligible,  the  nonmember  bank 
must  be  well  capitalized,  not  be  subject 
to  a  cease  and  desist  order,  consent 
order,  prompt  corrective  action 
directive,  formal  written  agreement, 
memorandum  of  understanding,  or 
other  administrative  agreement  with  any 
U.S.  bank  regulatory  agency,  and  must 
have  been  chartered  and  operating  for  at 
least  three  years.  The  nonmember  bank 
must  also  have  received  an  FDIC- 
assigned  composite  rating  of  1  or  2 

under  the  Uniform  Financial 

Institutions  Rating  System  (UFIRS); 
have  received  a  rating  of  1  or  2  under 
the  "management"  component^f  the 
UFIRS  at  its  most  recent  examination; 
have  a  compliance  rating  of  1  or  2;  and 
have  a  satis&ctory  or  better  Community 
Reinvestment  Act  rating.  An  application 
to  establish  a  foreign  branch  is  not  an 
"application  for  a  deposit  facility" 
covered  by  the  Community 
Reinvestment  Act,  and  the  FDIC  will 
therefore  only  take  the  nonmember 
bank's  CRA  rating  into  account  for 
purposes  of  determining  whether  the 
application  receives  expedited 
treatment  under  the  general  consent  and 
prior  notice  prcx:edures. 

The  FDIC  is  proposing  these  general 
consent  and  prior  notice  provisions 
because  a  nonmember  bank  meeting  the 
proposed  requirements  shoidd 
ordinarily  have  sufficient  &miliarity 
with  the  implications  of  foreign 
branching,  be  well-managed,  and  be  of 
sufficiently  soimd  overall  condition, 
that  extensive  FDIC  review  is  not 
required.  The  FDIC  retains  the  option  to 
suspend  these  procedures  as  to  any 
institutions  for  which  this  is  not  the 
case.  If  the  FDIC  suspends  its  general 
consent  or  prior  notice  with  respect  to 
a  particular  nonmember  bank,  it  means 
that  the  nonmember  bank  must  make 
full  application  to  establish  additional 
branches.  Suspension  of  general  consent 
or  prior  notice  does  not,  in  and  of  itself, 
require  closure  of  existing  foreign 
branches,  and  cases  necessitating  actual 
,  closure  of  branches  woidd  be  handled 
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under  section  8  of  the  FDI  Act  (12 
U.S.C.  1818)  or  other  relevant  authority. 
For  nonmember  banks  seeking  to 
establish  a  branch  in  an  additional 
jurisdiction  under  the  prior  notice 
procedure,  the  FDIC  may  remove  an 
applicant  from  the  prior  notice  process 
if  the  FDIC's  review  of  the  notice 
indicates  significant  concerns  related  to 
supervision,  law  or  policy,  and  the 
nonmember  bank  will  be  required  to 
complete  the  full  application  process. 
General  consent  and  prior  notice  are 
also  inapplicable  in  any  case  presenting 
either  of  two  special  circumstances. 
Since  the  FDIC  must  have  access  to 
information  about  a  foreign  branch's 
activities  in  order  to  effectively 
supervise  the  institution,  general 
consent  or  prior  notice  do  not  apply  if 
the  law  or  practice  of  the  foreign 
jurisdiction  would  limit  the  FDIC's 
access  to  information  for  supervisory 
purposes.  In  such  cases,  the  FDIC  must 
have  an  opportunity  to  fully  analyze  the 
extent  of  the  confidentiality  conferred 
under  foreign  law  and  whether  it  would, 
in  light  of  all  the  circumstances,  impair 
the  FDIC's  ability  to  carry  out  the  FDIC's 
responsibilities  as  a  bank  supervisor.  In 
addition,  if  the  proposed  foreign  branch 
would  be  have  a  direct  adverse  impact 
on  a  site  which  is  on  the  World  Heritage 
Lists  oj.  tiie  foreign  jurisdiction's 
equivalent  of  the  National  Register  of 
Historic  Places,  the  FDIC  may  need  an 
opportunity  to  evaluate  the  proposal  in 
light  of  section  402  of  the  National 
Historic  Preservation  Act  Amendments 
of  1989  (16  U.S.C.  470a-2). 

The  proposal  also  requires  a 
nonmember  bank  which  closes  a  foreign 
branch  to  notify  the  appropriate  regional 
director  that  it  has  done  so.  This  notice 
is  stricUy  for  informational  piuposes, 
since  the  FDIC  has  previously 
determined  that  Congress  did  not  intend 
section  42  of  the  FDI  Act  (12  U.S.C.  42) 
on  branch  closings  to  apply  to  foreign 
branches. 

Finally,  proposed  §  347.402  sets  out 
the  procedures  for  applications  which 
are  not  eligible  for  the  general  consent 
or  prior  notice  provisions. 

This  proposal  is  a  major  change  from 
the  FDIC's  current  procedures  under 
which  an  application  is  required  for 
each  foreign  branch.  The  FDIC 
specifically  requests  public  comment  on 
the  merits  of  proposed  procedure,  and 


'The  World  Heritage  List  was  established  under 
the  terms  of  The  Convention  Concerning  the 
ProtecUon  of  World  Culture  and  Natural  Heritage 
adopted  in  November,  1972  at  a  General  Conference 
of  the  United  Nations  Education.  Scientific  and 
Cultural  Organization.  Current  versions  of  the  list 
are  on  the  Internet  at  http://www.une8co.org/whc/ 
heritage.htm.  or  may  be  obtained  from  the  FDIC 
Public  Information  Center.  Room  100.  801  17th 
Street.  NW,  Washington.  DC. 


whether  its  parameters  are  appropriately 
designed. 

Acquisition  of  Stock  of  Foreign  Banks  or 
Other  Financial  Entities  by  an  Insured 
State  Nonmember  Bank 

Section  347.4  of  the  FDIC's  current 
rules  contains  an  investment  ceiling, 
under  which  a  nonmember  bank's 
investments  in  foreign  organizations  (as 
well  as  an  Edge  corporation)  may  not 
exceed  25%  of  the  bank's  capital  and 
surplus.  The  FDIC  is  proposing  to 
eliminate  this  general  limit,  and  instead 
monitor  the  overall  investments  of  each 
nonmember  bank  on  an  individual 
basis.  In  addition,  §347.4  presenUy 
requires  an  application  before  a 
nonmember  bank  may  make  any 
investment  in  a  foreign  organization. 
Under  §§  347.108(a)  and  347.403  of  the 
proposal,  the  FDIC  would  give  its 
general  consent  for  an  eligible 
nonmember  bank  to  make  investments 
in  foreign  organizations  complying  with 
the  activity  and  other  limits  of  subpart 
A.  Eligibility  of  the  nonmember  bank  is 
determined  by  the  same  criteria  as  for 
foreign  branch  approvals.*  The  proposal 
permits  investments  in  a  single  foreign 
organization  of  up  to  2  percent  of  the 
nonmember  bank's  tier  1  capital  during 
any  twelve-month  period.  Aggregate 
investments  for  investment  purposes 
may  total  as  much  as  5  percent  of  the 
nonmember  bank's  tier  1  capital  during 
any  twelve-month  period,  and  an 
additional  5  percent  for  investments 
acquired  for  trading  purposes. 
Investments  acquired  at  net  asset  value 
from  an  affiliate  or  representing 
reinvestments  of  cash  dividends  from 
the  foreign  organization  are  not  subject 
to  these  limits.  The  proposal  only 
requires  the  nonmember  bank  to  notify 
the  FDIC  of  its  investment  within  thirty 
days,  and  no  notice  is  required  for 
trading  investments. 

However,  in  order  to  make 
investments  under  general  consent,  the 
noiimember  bank  or  an  affiliate  must 
already  have  at  least  one  foreign 
organization  subsidiary.  In  addition,  if 
the  investment  will  constitute  a  joint 
venture  or  a  subsidiary,  the  proposal 
requires  that  at  least  one  other 
nonmember  bank  already  have  a  foreign 
organization  subsidiary  in  the  country 
in  question.  This  will  prevent 
nonmember  banks  from  establishing  a 


*As  is  the  case  under  the  proposed  foreign  branch 
application  procedure,  the  FDIC  vrill  take  the 
nonmember  bank's  Community  Reinvestment  Act 
rating  into  account  only  for  purposes  of 
determining  whether  the  application  is  eligible  for 
general  consent  or  prior  notice  procedures,  since  an 
application  to  make  a  foreign  investment  is  not  an 
"application  for  a  deposit  facility"  covered  by  the 
CRA. 


presence  in  a  jurisdiction  in  which  the 
FDIC  has  not  had  an  opportunity  to 
contact  host  country  supervisory 
authorities  and  establish  a  working 
arrangement  for  cross-border 
supervision. 

The  proposal  also  permits  an  eligible 
nonmember  bank  to  make  any 
investment  which  complies  with  the 
activity  and  other  limits  of  subpart  A 
upon  45  days  prior  notice  to  the  FDIC. 
The  FDIC  may  remove  an  applicant 
from  the  prior  notice  process  if  the 
FDIC's  review  of  the  notice  indicates 
significant  concerns  related  to 
supervision,  law  or  policy,  and  a 
complete  application  would  be 
required. 

As  is  the  case  in  connection  with  the 
foreign  branch  proposal,  the  FDIC  is 
proposing  these  general  consent  and 
prior  notice  procedures  because  a 
nonmember  bank  meeting  the 
requirements  of  the  provisions  is  of 
sufficient  expertise,  is  well-managed, 
and  is  in  sufficienUy  sound  overall 
condition,  that  extensive  FDIC  review  is 
not  required.  The  FDIC  reUins  the 
option  to  suspend  these  procedures  as 
to  any  institutions  for  which  this  is  not 
the  case.  As  with  foreign  branch 
applications,  the  consequence  of 
suspension  is  that  a  full  application  is 
required  in  the  future,  and  divestiture  is 
not  implicated.  General  consent  and 
prior  notice  are  also  not  available  in  any 
foreign  jurisdiction  if  its  law  or  practice 
would  limit  the  FDIC's  access  to 
information  for  supervisory  purposes, 
for  the  same  reasons  stated  above  in 
connection  with  foreign  branch 
approvals. 

Finally,  proposed  §  347.403  sets  out 
the  procedures  for  applications  which 
are  not  eligible  for  the  general  consent 
or  prior  notice  provisions. 

This  proposal  is  a  major  change  from 
the  FDIC's  current  procedures  under 
which  an  application  is  required  for 
each  foreign  investment  and  total 
investment  is  subject  to  a  25%  limit. 
The  FDIC  specifically  requests  public 
comment  on  the  merits  of  proposed 
procedure,  and  whether  its  parameters 
are  appropriately  designed. 

Exemptions  From  the  Insurance 
Requirement  for  a  State  Branch  of  a 
Foreign  Bank 

From  its  initial  adoption  in  1979. 
§  346.6  of  the  FDIC's  rules  has  provided 
a  list  of  deposit  activities  in  which  a 
state  branch  could  engage  that  would 
not  constitute  "domestic  retail  deposit 
activity".  44  FR  23869  (April  23,  1979), 
44  FR  40056  (July  9,  1979).  "Domestic 
retail  deposit  activity"  refers  to  the 
acceptance  by  a  state  branch  of  any 
initial  deposit  of  less  than  $100,000.  In 
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1979.  the  significance  of  the  distinction 
between  "retail"  deposit-taking  and 
non-retail  deposit  activities  resulted  in 
the  organization  of  insured  and 
noninsured  state  branches,  respectively. 
A  state  branch  which  conducted  retail 
deposit  activities  was  required  to  be 
insured  by  the  FDIC.  However,  a  state 
branch  which  limited  its  deposit-taking 
activities  to  those  entities  and/ or 
circumstances  enumerated  in  §  346.6 
was  not  deemed  to  be  engaged  in 
domestic  retail  deposit  activities  and, 
therefore,  was  not  required  to  be  an 
insured  branch. 

With  the  passage  of  FBSEA,  the 
significance  of  the  distinction  between 
retail  and  non-retail  deposit  activities 
became  more  pronounced.  FBSEA 
amended  section  6  of  the  IBA  to  require 
that  foreign  banks  that  intend  to 
conduct  domestic  retail  deposit 
activities  in  the  United  States  shall 
organize  an  insured  bank  subsidiary  for 
such  purpose.  Domestic  retail  deposit 
activities  can  no  longer  be  conducted 
through  an  insured  state  branch  (except 
for  a  grandfathered  branch). 

As  originally  developed,  §  346.6 
provided  two  alternative  means  for  a 
state  branch  to  operate  as  a  noninsured 
branch.  This  bifurcated  approach  to 
authorizing  a  state  branch  to  operate  as 
a  noninsured  branch  was  not  ^ected  by 
the  enactment  of  FBSEA  which 
mandated  the  chartering  of  an  insured 
bank  subsidiary  to  engage  in  retail 
deposit  taking.  If  the  state  branch  only 
conducts  deposit-taking  activities  which 
are  enumerated  in  §  346.6(a)  (l)-{7),  and 
are  carried  forward  to  proposed 
§  347.206(a)  (lH7),  then  the  state 
branch  is  deemed  to  not  be  engaged  in 
domestic  retail  deposit  activity,  and  the 
deposit  insurance  requirement  is  not 
triggered.  Second,  a  state  branch  can 
operate  as  an  noninsured  branch  when 
it  is  engaged  in  deposit-taking  activities 
which  are  not  otherwise  excepted  under 
paragraph  (a)  of  §  346.6,  (proposed 
§  347.206),  if  the  FDIC  Board  approves 
its  application  for  consent  to  operate  the 
branch  as  a  noninsured  branch  pursuant 
to  §  346.6(b),  which  has  been  carried 
forward  as  proposed  §  347.206(b)  The 
Board  may  exempt  the  state  branch  from 
the  insurance  requirement  if  the  Board 
finds  that  the  branch  is  not  engaged  in 
domestic  retail  deposit  activities 
requiring  insurance  protection.  (After 
FBSEA,  if  the  state  branch  is  engaged  in 
domestic  retail  deposit  activities,  then 
the  foreign  bank  parent  must  charter  an 
insured  bank  subsidiary  to  conduct  its 
domestic  deposit-taking  activities — not 
an  insured  branch.) 

The  proposal  transfers  the  application 
procedures  currently  contained  in 
§  346.6(b)  to  proposed  §  347.404.  These 


procedures  need  no  substantive  revision 
at  this  time,  because  the  procedures 
were  recently  reviewed  and  amended  by 
the  FDIC  as  a  result  of  amendments  to 
the  IBA  which  were  made  by  section 
107  of  the  Riegle-Neal  Act. 

Application  by  Insured  State  Branches 
for  FDIC  Approval  To  Conduct 
Activities  Not  Permissible  for  Federal 
Branches 

Section  202  of  FDICIA  amended 
section  7  of  the  IBA  by  adding  a  new 
subsection  (h)  which  provides  that  after 
December  19, 1992.  a  state-licensed 
insured  branch  of  a  foreign  bank  may 
not  engage  in  any  activity  which  is  not 
permissible  for  a  federal  branch  of  a 
foreign  bank  unless  the  FRB  has 
determined  that  the  activity  is 
consistent  with  sound  banking  practice, 
and  the  FDIC  has  determined  that  the 
activity  would  pose  no  significant  risk 
to  the  Bank  Insurance  Fund  (BIF).  The 
legislative  amendments  also  addressed 
application  procedures  and  plans  of 
divestiture  or  cessation.  The  FDIC  and 
the  FRB  both  promulgated  regulations  to 
implement  the  applicable  provisions  of 
the  IBA.  The  FDIC  adopted  a  new 
subpart  D  to  part  346,  Applications 
Seeking  Approval  for  Insured  State 
Branches  to  Conduct  Activities  Not 
Permissible  for  Federal  Branches,  which 
became  effective  on  January  1. 1995. 
Foreign  banks  are  required  to  seek 
both  the  FDIC's  and  the  FRB's  approval 
for  an  insured  state  branch  to  engage  in 
or  continue  to  engage  in  an  activity 
which  is  not  permissible  for  a  federal 
branch  of  a  foreign  bank.  In  the  event 
such  an  application  is  denied  or  the 
foreign  bcmk  elects  not  to  continue  the 
activity,  a  plan  of  divestiture  or 
cessation  must  be  submitted  and  such 
divestiture  or  cessation  must  be 
completed  within  one  year  or  sooner  if 
the  FDIC  so  directs.  As  discussed  in  the 
preamble  to  the  final  regulation,  the 
FDIC  deliberately  chose  to  model  many 
substantive  provisions  of  current 
§  346.101  upon  its  (then)  recently 
adopted  part  362,  "Activities  and 
Investments  of  Insured  State  Banks"  (58 
FR  64462.  December  8, 1993).  59  FR 
60703  (November  28,  1994).  For 
example,  the  preamble  states  that,  "[t)he 
FDIC  is  of  the  opinion  that  [section] 
346.101(a)  of  the  final  regulation  should 
parallel  [section]  362.2(b)  concerning 
the  activities  of  state  banks  with  regard 
to  the  determination  of  permissible 
activities."  Moreover,  the  FDIC  took  the 
position  in  the  final  regulation  that 
activities  approved  as  exceptions  for 
state-chartered  domestic  banks  on  the 
basis  that  they  pose  no  significant  risk 
to  the  BIF  should  also  bej)ermissible  for 
state-licensed  insxu^d  "branches  of 


foreign  banks  without  the  necessity  of 
filing  an  application  or  notice  pursuant 
to  §  346.101  (provided  the  activity  in 
question  is  also  permissible  for  a  state 
licensed  branch  of  a  foreign  bank  under 
state  law  and  any  other  applicable 
federal  law  or  regulation).  And  finally, 
the  definition  of  "significant  risk  to  the 
deposit  insurance  fund"  parallels  the 
part  362  definition. 

As  part  of  the  FDIC's  ongoing  CDRI 
review  of  all  of  its  regulations  and 
written  policies,  the  FDIC  is  also 
conducting  a  thorough  review  of  part 
362,  and  is  preparing  a  proposed  notice 
of  rulemaking  on  this  regulation  for 
publication  in  the  Federal  Register  in 
the  near  term.  In  view  of  the  many  and 
substantive  similarities  between 
§  346.101  and  the  FDIC's  part  362,  the 
proposed  §  347.213  makes  no 
substantive  changes  from  the 
requirements  of  §  346.101  at  this  time. 
The  application  procedures  proposed  in 
§  347.405  also  contain  no  substantive 
changes.  After  the  closing  of  the 
comment  period  and  the  completioii  of 
the  final  part  362,  §  347.213  and/or 
§  347.405  may  be  amended,  if  necessary, 
to  reflect  any  changes  made  to  the 
underlying  regulatory  scheme  govemiag 
the  permissible  activities  of  insured 
state  banks. 

Technical  and  Conforming  Changes 

The  FDIC's  rules  and  regulations 
currently  contain  numerous  cross- 
references  to  part  346.  These  would  be 
conformed  to  the  proposed  sections  of 
revised  part  347  under  the  proposal. 
The  proposal  would  also  eliminate 
application  procedures  and  delegations 
under  current  part  303  of  the  FDIC's 
rules  and  regtilations.  to  the  extent  those 
procedures  and  delegations  are 
displaced  under  the  proposal. 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  this  proposed  rule  have 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  requirements  of  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.C. 
3501  et  seq.).  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  FDIC's  functions, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
estimates  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
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collection  techniques  or  other  forms  of 
information  technology. 

Comments  should  be  addressed  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer 
Alexander  Hunt,  New  Executive  Office 
Building,  Room  3208,  Washington,  DC 
20503,  with  copies  of  such  comments  to 
Steven  F.  Hanft.  Assistant  Executive 
Secretary  (Regulatory  Analysis),  Federal 
Deposit  Insurance  Corporation,  Room 
F-400,  550  17th  Street  NW, 
Washington.  DC  20429.  All  conmients 
should  refer  to  "Part  347 — International 
Banking."  OMB  is  required  to  make  a 
decision  concerning  the  collections  of 
information  contained  in  the  proposed 
regulations  between  30  and  60  days 
after  the  publication  of  this  document  in 
the  Federal  Register.  Therefore,  a 
comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  this  publication.  This 
does  not  affiect  the  deadline  for  the 
public  to  comment  to  the  FDIC  on  the 
proposed  regulation. 

Tne  collections  of  information  in  this 
proposed  rule  are  contained  in  various 
proposed  sections  appearing  in  subpart 
A  and  subpart  B  of  proposed  part  347. 
The  FDIC  has  asked  the  OMB  to  divide 
the  collections  of  information  into  two 
groups,  each  with  a  separate  OMB 
control  number,  with  one  group 
containing  the  collections  from  subpart 
A  (Foreign  Branching  and  Investment  by 
Insured  State  Nonmember  Banks)  and 
the  other  containing  the  collections 
from  subpart  B  (Foreign  Banks).  For  the 
subpart  A  group,  the  FDIC  has  requested 
a  new  OMB  control  number.  For  the 
subpart  B  group  the  FDIC  has  requested 
the  revision  of  one  collection  already 
approved  by  OMB  (OMB  No.  3064- 
0114)  and  the  elimination  of  a  second 
OMB  approved  collection  (OMB  No, 
3064-0010).  Each  of  the  collections 
required  by  the  proposed  part  347  is 
discussed  below. 

Subpart  A — Foreign  Branching  and 
Investment  by  Insured  State 
Noiunember  Banks 

Sections  347.103(b)  and  347  402 
contain  collections  of  information  in  the 
form  of  requirements  that  insured  state 
nonmember  banks  (nonmember  banks) 
(1)  notify  the  FDIC  if  the  bank 
establishes  a  foreign  branch  under 
certain  eligibility  criteria  in  the  rule;  (2) 
give  the  FDIC  45  days  prior  notice 
before  establishing  a  branch  under 
certain  eligibility  criteria  in  the  rule;  (3) 
file  an  application  with  the  FDIC 
requesting  authorization  to  establish  a 
foreign  branch  or  to  engage  in  certain 
activities  through  a  foreign  branch;  or 
(4)  notify  the  FDIC  if  the  bank  closes  a 


foreign  branch.  The  information  will  be 
used  by  the  FDIC  to  authorize  foreign 
branching  as  set  out  in  section  18(d)(2) 
of  the  Federal  Deposit  Insurance  Act 
(FDI  Act)  (12  U.S.C.  1828(d)(2)).  The 
estimated  annual  reporting  burden  for 
the  collection  of  information  is 
summarized  as  follows: 
Collections  (1)  and  (4)(notice  of  foreign 
branch  establishment  (347.402(a)) 
or  foreign  branch  closure 
{347.402(c)): 
Total  annual  responses:  4 
Average  hours  per  response:  2 
Collection  (2)  (prior  notice  of  foreign 
branch  establishment  (347.402(b)) 
Total  ajonual  responses:  3 
Average  hours  p>er  response:  6 
Collection  (3)  (application  to  establish  a 
foreign  branch  (347.402(d)) 
Total  annual  responses:  3 
Average  hours  per  response:  40 
Total  annual  burden  hours:  146 

Sections  347.108  and  347.403  contain 
collections  of  information  in  the  form  of 
requirements  that  nonmember  banks  (1) 
notify  the  FDIC  if  the  bank  acquires 
stock  or  other  evidences  of  ownership  of 
foreign  organizations  imder  certain 
eligibility  criteria  in  the  rule;  (2)  give 
the  FDIC  45  days  prior  notice  before 
acquiring  stock  or  other  evidences  of 
ownership  of  foreign  organizations 
under  certain  eligibilify  criteria  in  the 
rule;  or  (3)  file  an  application  with  the 
FDIC  requesting  authorization  to  acquire 
stock  or  othor  evidences  of  ownership  of 
foreign  organizations  or  to  engage  in 
certain  activities  through  foreign 
organizations.  The  information  will  be 
used  by  the  FDIC  to  authorize  foreign 
investment  as  set  out  in  section  18(1)  of 
the  FDI  Act  (12  U.S.C.  18280)}.  The 
estimated  aimual  reporting  burden  for 
the  collection  of  information  is 
summarized  as  follows: 
Collection  (1)  (notice  of  foreign 
investment  (347.403(a)). 
Total  annual  responses:  5 
Average  hours  per  response:  2 
Collection  (2)  (prior  notice  of  foreign 
investment  (347.403(b)). 
Total  annual  responses:  4 
Average  hours  per  response:  6 
Collection  (3)  (application  to  make  a 
foreign  investment  (347.403(c]). 
Total  annual  responses:  3 
Average  hours  per  response:  60 
Total  annual  burden  hours:  214 

Section  347.110  contains  collections 
of  information  in  the  form  of  a 
requirement  that  nonmember  banks 
with  foreign  branches,  or  that  hold  20 
percent  or  more  of  a  foreign 
organization's  voting  equity  interests,  or 
control  a  foreign  organization,  maintain 
certain  records,  controls,  and  reports  on 
the  foreign  operation's  business 


activities.  Sections  18(d)(2)  and  18(1)  of 
the  FDI  Act  authorize  the  FDIC  to 
govern  a  nomnember  bank's  conduct  of 
foreign  branching  and  investment,  and 
the  information  will  be  used  by  the 
nonmember  bank  to  monitor  the  foreign 
oi>eration8  and  control  its  risk.  The 
estimated  annual  reporting  burden  for 
the  collection  of  information  is 
siunmarized  as  follows: 
Total  annual  responses:  63 
Average  hours  per  response:  400 
Total  annual  burden  hours:  25,200 

Summary  of  Subpart  A  Collections 

Total  annual  responses:  85 

Total  annual  burden  hours:  25,560 

Subpart  B — Foreign  Banks 

Sections  347.206(b)  and  347.404 
contain  a  collection  of  information  in 
the  form  of  a  requirement  that 
noninsured  state-licensed  branches  of 
foreign  banks  make  an  application  to 
obtain  the  FDIC's  permission  to  receive 
deposits  of  less  than  $100,000  if  the 
deposits  are  not  otherwise  authorized  by 
§  347.206(a).  The  information  will  be 
used  by  the  FDIC  to  determine  whether 
to  authorize  the  deposit  taking  as  set  out 
in  section  6(b)  of  the  International 
Banking  Act  (12  U.S.C.  3104(b)).  The 
estimated  annual  reporting  burden  for 
the  collection  of  information  is 
summarized  as  follows: 
Total  annual  responses:  1 
Average  hours  per  response:  6 
Total  annual  burden  hours:  6 

Sections  347.216  and  347.405  contain 
collections  of  information  in  the  form  of 
requirements  that  insured  state-licensed 
branches  of  foreign  banks  (1)  file  an 
application  with  the  FDIC  requesting 
permission  to  conduct  activities  which 
are  not  permissible  for  a  federal  branch 
of  a  foreign  bank;  or  (2)  submit  a  pro 
forma  plan  of  divestitiu«  or  cessation  for 
activities  which  are  not  permissible  for 
a  federal  branch  of  a  foreign  bank.  The 
information  in  the  application  will  be 
used  by  the  FDIC  to  determine  whether 
the  activify  poses  a  significant  risk  to 
the  deposit  insurance  fund,  as  required 
by  section  7  of  the  International  Banking 
Act  (12  U.S.C.  3105(h)),  and  die 
information  in  the  plan  of  divestiture  or 
cessation  will  be  used  by  the  FDIC  to 
make  judgments  concerning  the 
reasonableness  of  the  branch's  actions  to 
discontinue  activities  deemed  to  pose  a 
significant  risk  to  the  deposit  insurance 
fund.  This  collection  of  information  has 
previously  been  approved  by  the  OMB 
under  control  no.  3064-0114.  The 
estimated  annual  reporting  burden  for 
the  collection  of  information  is 
summarized  as  follows: 
Total  aimual  responses:  1 
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Average  hours  per  response:  8 
Total  annual  burden  hours:  8 

Sections  347.209  contains  a  collection 
of  information  in  the  form  of  a 
requirement  that  insured  branches  of 
foreign  banks  maintain  a  set  of  accounts 
and  records  in  English  and  maintain  its 
records  as  a  separate  entity  with  assets 
and  liabilities  separate  from  the  foreign 
bank's  head  office,  other  branches,  etc. 
The  information  will  be  used  by  the 
insured  branch  in  the  same  way  any 
banking  entity  uses  such  records,  and 
the  FDIC  will  review  such  records  in 
connection  with  examining  and 
supervising  the  insured  branch  (which 
is  an  "insured  depository  institution" 
for  which  the  FDIC  is  the  "appropriate 
Federal  banking  agency"  within  the 
meaning  of  section  3  of  the  FDl  Act,  (12 
U.S.C.  1813)).  The  estimated  annual 
reporting  burden  for  the  collection  of 
information  is  summarized  as  follows: 
Total  annual  responses:  32 
Average  hours  per  response:  120 
Total  annual  burden  hours:  3,840 

SecUons  347.210(e)(4)  and 
347.210(e)(6)  contain  collections  of 
information  in  the  form  of  a  requirement 
that  insured  branches  of  foreign  banks 
and  their  depositories  (1)  make 
quarterly  reports  to  the  FDIC  identifying 
the  specific  securities  the  foreign  bank 
has  pledged  to  the  FDIC  and  their  value, 
as  well  as  the  average  liabilities  of  the 
insured  branch:  and  (2)  provide  the 
FDIC  copies  of  documents  and 
instruments  conveyed  by  the  insured 
branch  to  the  depository  to  effectuate 
the  pledge.  The  information  will  be 
used  by  the  FDIC  to  verify  compliance 
with  the  pledge  of  asset  requirements 
authorized  by  section  5(c)  of  the  FDI  Act 
(12  U.S.C.  1815(c)).  The  collection  of 
information  under  item  (1)  on  a 
semiannual  basis  has  previously  been 
approved  by  the  OMB,  whereas  the 
FDIC  is  now  proposing  to  collect  it 
quarterly.  The  OMB's  previous  approval 
was  under  control  no.  3064-0010.  but 
the  FDIC  is  requesting  that  it  be 
regrouped  under  the  subpart  B  control 
number  for  ease  of  reference.  The 
estimated  annual  reporting  burden  for 
the  collection  of  information  is 
sunmiarized  as  follows: 
Collection  (1)  (reports  (347.210(e)(6)) 
Total  armual  responses:  256 
Average  hours  per  response:  2 
Collection  (2)  (copies  of  documents 
effectuaUng  pledges  (347.210(e)(4)) 
Total  annual  responses:  128 
Average  hours  per  response:  0.25 
Total  annual  burden  hours:  544 

Summary  of  Subpart  B  Collections 

Total  annual  responses:  418 
Total  annual  burden  hours:  4,398 


Regulatory  Flexibility  Act 

Piursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (Pub.  L.  96- 
354.  5  U.S.C.  601  et  seq.),  it  is  certified 
that  the  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  With  respect 
to  subparts  A  and  C  of  the  proposed 
rule,  the  FDIC's  review  of  call  report 
data  indicates  the  proposal  will  impact 
only  an  insubstantial  number  of  small 
entities.  With  respect  to  subpart  B  of 
proposed  part  347,  the  proposed 
revisions  basically  incorporate  the 
legislative  requirement  first  imposed  by 
FBSEA  that  a  foreign  bank  which 
intends  to  engage  in  domestic  retail 
deposit  activity  in  the  U.S.  must  do  so 
through  an  insured  bank  subsidiary. 
This  has  been  the  statutory  standard  for 
over  15  years;  however,  this 
requirement  was  not  heretofore 
addressed  in  the  FDIC's  applicable 
regulation,  part  346.  Explicitly 
including  this  requirement  in  subpart  B 
can  not  he  characterized  as  having  a 
"significant  impact"  on  the  affected 
entities  as  they  have  been  required  to 
comply  with  this  provision  of  FBSEA 
for  many  years.  The  other  revisions 
which  have  been  made  to  proposed 
subpart  B  involve  adding  references  to 
the  FDIC's  new  supervisory  approach — 
the  Case  Manager  system — where 
applicable  and  simplifying  the 
calculation  of  the  amount  of  pledged 
assets  required  to  comply  with  proposed 
§  347.210(a).  The  formula  will  be  based 
upon  a  quarterly  calculation  rather  than 
a  semi-annual  calculation.  In  the  future, 
the  foreign  bank  will  be  required  to 
report  the  calculation  to  the  appropriate 
regional  director  every  quarter. 
However,  the  additional  two  reports  per 
year  will  not  represent  a  significant 
burden  on  the  affected  banks  because 
the  foreign  banks  are  already 
maintaining  the  information,  and  the 
time  required  to  forward  the  quarterly 
calculation  to  the  FDIC  will  be  nominal. 
Therefore,  the  proposed  revisions  to 
subpart  B  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

ListofSub|ects 

12  CFR  Part  303 

Administrative  practice  and 
procedure,  Authority  delegations 
(Government  agencies).  Bank  deposit 
insurance.  Banks,  banking.  Reporting 
and  recordkeeping  requirements, 
Savings  associations. 

12  CFR  Part  325 

Administrative  practice  and 
procediire.  Banks,  banking.  Capital 
adequacy,  Reporting  and  recordkeeping 


requirements.  Savings  associations. 
State  non-member  banks. 

12  CFR  Part  326 

Banks,  banking,  Currency,  Insured 
nonmember  banks,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

12  CFR  Part  327 

Assessments,  Bank  deposit  insurance, 
Banks,  banking,  Financing  Corporation, 
Savings  associations. 

12  CFR  Part  346 

Bank  deposit  insurance.  Foreign 
banking,  Reporting  and  recordkeeping 
requirements. 

12  CFR  Part  347 

Bank  deposit  insurance.  Banks, 
banking,  Credit,  Foreign  banking, 
Foreign  investments.  Insured  branches. 
Investments,  Reporting  and 
recordkeeping  requirements.  United 
States  investments  abroad. 

12  CFR  Part  351 

Foreign  banking,  Reporting  and 
recordkeeping  requirements. 

12  CFR  Part  362 

Administrative  practice  and 
procediue.  Authority  delegations 
(Government  agencies),  Bank  deposit 
insurance.  Banks,  banking,  Insured 
depository  institutions,  Investments, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  above  and 
under  the  authority  of  12  U.S.C. 
1819(a)(Tenth),  the  FDIC  Board  of 
Directors  hereby  proposes  to  amend  12 
CFR  chapter  III  as  follows: 

PART  303— APPLICATIONS, 
REQUESTS,  SUBMITTALS. 
DELEGATIONS  OF  AUTHORITY,  AND 
NOTICES  REQUIRED  TO  BE  RLED  BY 
STATUTE  OR  REGULATION 

1.  The  authority  citation  for  part  303 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  378, 1813. 1815, 1816. 
1817(j),  1818. 1819  (Seventh  and  Tenth), 
1828,  1831e.  IBSlo,  1831p-l:  15  U.S.C.  1607. 

$303.2    [Amended] 

2.  In  §  303.2,  paragraph  (a) 
introductory  text  is  amended  by 
removing  and  reserving  footnote  2. 

$303.5    [Amended] 

3.  hi  §  303.5,  paragraph  (d)  is  removed 

and  reserved. 

4.  In  §303.6,  paragraphs  (f)(l){ii)(A) 
and  (f)(l)(ii)(C)  are  revised  to  read  as 
follows: 

$  303.6    Application  procedure*. 
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(f)*  *  • 

(D*  •  * 

(ii)*  *  * 

(A)  Applications  to  establish  a 
branch,  including  a  remote  service 
facility.  In  the  communities  in  which 
the  home  office  and  the  domestic 
branch  to  be  established  are  located. 
***** 

(C)  Applications  for  deposit 
insurance.  In  the  commimity  in  which 
the  home  bank  office  is  or  will  be 
located. 

•  •         •        •        • 

5.  hi  §  303.7,  the  heading  for 
paragraph  (a)  and  paragraphs  (a)(l)(i), 
(a)(l)(ii)(A).  (a)(l)(iii)(D),  and  (b)(4)(ii) 
are  revised,  the  words  ";  and"  are 
removed  at  the  end  of  paragraph  (f)(2)(i) 
and  a  period  is  added  in  their  place,  and 
paragraph  (f)(2)(ii)  is  removed  and 
reserved  to  read  as  follows: 

$303.7    Deiegatkin  of  authority  to  the 
Director  (DOS)  and  to  the  associate 
directors,  regional  dirsctors  and  deputy 
regional  directors  to  act  on  osrtain 
applications,  rsquests,  and  noticas  of 
acqulaltlon  of  control. 

(a)  Applications  for  branches 
(including  remote  service  facilities, 
courier  services),  relocations,  and  for 
trust  and  other  banking  powers — (1) 

*  *  *  (i)  Authority  is  delegated  to  the 
Director  (DOS),  and  where  confirmed  in 
writing  by  the  director,  to  an  associate 
director,  or  to  the  appropriate  regional 
director  or  deputy  regional  director,  to 
approve  applications  for  consent  to 
establish  branch  facilities  (including 
remote  service  facilities  and  courier 
services)  or  relocations  where  the 
applicant  satisfies  the  requisites  listed 
in  paragraph  (a)(l)(iii)  of  this  section 
and  agrees  in  writing  to  comply  with 
any  condition  imposed  by  the  delegate 
other  than  those  standard  conditions 
listed  in  §303.0(b)(31). 

(ii)  •  *  • 

(A)  to  deny  applications  for  consent  to 
establish  branch  £acilities  (including 
remote  service  facilities  and  courier 
services)  or  relocations;  and 


(Ui) 


•   •   • 

* 


(D)  The  requirements  of  the  National 
Historic  Preservation  Act  (16  U.S.C. 
470),  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321).  and  the 
Community  Reinvestment  Act  of  1977 
(12  U.S.C.  2901-2905)  and  its  applicable 
implementing  regulation  (part  345  of 
this  chapter)  have  been  considered  and 
favorably  resolved:  Provided  however. 
That  the  authority  to  approve  an 
application  may  not  be  subdelegated  to 
a  regional  director  or  deputy  regional 


director  where  a  protest  (as  that  term  is 
defined  in  §  303.0(b)(30))  under  the 
Community  Reinvestment  Act  is  filed. 

*         *         •         •        • 

(4).   *   * 

(ii)  Where  the  resulting  institution, 
upon  consummation  of  the  merger 
transaction,  does  not  meet  the  capital 
requirements  set  forth  in  part  325  of  this 
chapter  and  the  FDIC's  "Statement  of 
Policy  on  Capital".  (If  the  applicant  is 
a  foreign  banik,  the  delegated  authority 
to  approve  does  not  extend  to  instances 
where,  upon  consummation  of  the 
merger  transaction,  the  foreign  bank's 
insured  branch  is  not  in  compliance 
with  subpart  B  of  part  347  of  this 
chapter.) 


$  303.8    [Amended] 

6.  In  §  303.8,  paragraph  (f)  is  removed 
and  reserved. 

PART  325— CAPITAL  MAINTENANCE 

7.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Aathoritjr:  12  U.S.C.  1815(a),  1815(b), 
1816, 1818(a).  lB18(b),  1818(c).  1818(t). 
1819(Teat}l).  1828(c),  1828(d),  1828(i), 
1828(n),  1828(o).  IBSlo,  1835,  3907.  3909, 
4808:  Pub.  L.  102-233, 105  SUt  1761.  1789. 
1790  (12  U.S.C.  1831n  note);  Pub.  L.  102- 
242. 105  StaL  2236,  2355,  2388  (12  U.S.C. 
1828  note). 

8.  In  §  325.103,  paragraph  (c)  is 
revised  to  read  as  follows: 

$32S.103    Capital  measurss  and  capital 
category  definitions. 

•        *        •        •        • 

(c)  Capital  categories  for  insured 
branches  of  foreign  banks.  For  purposes 
of  the  provisions  of  section  38  and  this 
subpart,  an  insured  branch  of  a  foreign 
bank  shall  be  deemed  to  be: 

(1)  Well  capitalized  if  the  insured 
branch: 

(i)  Maintains  the  pledge  of  assets 
required  under  §  347.210  of  this  chapter; 
and 

(ii)  Maintains  the  eligible  assets 
prescribed  under  §347.211  of  this 
chapter  at  109  percent  or  more  of  the 
preceding  quarter's  average  book  value 
of  the  insiued  branch's  third-party 
liabilities;  and 

(iii)  Has  not  received  written 
notification  from: 

(A)  The  CXX  to  increase  its  capital 
equivalency  deposit  pursuant  to  12  CFR 
28.15(b),  or  to  comply  with  asset 
maintenance  requirements  pursuant  to 
12  CFR  28.20;  or 

(B)  The  FDIC  to  pledge  additional 
assets  pursuant  to  §  347.210  of  this 
chapter  or  to  maintain  a  higher  ratio  of 


eligible  assets  pursuant  to  §  347.211  of 
this  chapter. 

(2)  Adequately  capitalized  if  the 
insured  branch: 

(i)  Maintains  the  pledge  of  assets 
required  under  §  347.210  of  this  chapter 
and 

(ii)  Maintains  the  eligible  assets 
prescribed  imder  §347.211  of  this 
chapter  at  1 06  percent  or  more  of  the 
preceding  quarter's  average  book  value 
of  the  insured  branch's  third-party 
liabilities;  and 

(iii)  Does  not  meet  the  definition  of  a 
well  capitalized  insured  branch. 

(3)  Undercapitalized  if  the  insured 
branch: 

(i)  Fails  to  maintain  the  pledge  of 
assets  required  imder  §  347.210  of  this 
chapter;  or 

(ii)  Fails  to  maintain  the  eUgible 
assets  prescribed  under  §  347.211  of  this 
chppter  at  106  percent  or  more  of  the 
pr        <ng  quarter's  average  book  value 
of  Lat     isured  branch's  third-party 
liabil'"es. 

(4)  Significantly  undercapitalized  if  it 
fails  to  maintain  the  eligible  assets 
prescribed  under  §  347.211  of  this 
chapter  at  104  percent  or  more  of  the 
preceding  quarter's  average  book  value 
of  the  insured  branch's  third-party 
liabilities. 

(5)  Critically  undercapitalized  if  it 
fails  to  maintain  the  eligible  assets 
prescribed  under  §  347.211  of  this 
chapter  at  102  percent  or  more  of  the 
preceding  quarter's  average  book  value 
of  the  insured  branch's  third-party 
liabilities. 


PART  326— MNtMUM  SECURITY 
DEVICES  AND  PROCEDURES  AND 
BANK  SECRECY  ACT  <  COMPUANCE 

9.  The  authority  citation  for  part  326 
continues  to  read  as  follows: 

Antbarity:  12  U.S.C.  1813. 1815. 1817, 
1818,  1819  (Tenth).  1881-1833;  31  U.S.C. 
5311-5324. 

10.  In  §  326.1,  paragraph  (c)  is 
amended  by  revising  the  last  sentence  to 
read  as  follows: 

$326.1    DefinMtons. 

(c)  *  *  *  In  the  case  of  a  foreign  bank, 
as  defined  in  §  347.202  of  this  chapter, 
the  term  branch  has  the  same  meaning 
given  in  §  347.202  of  this  chapter. 

11.  In  §326.8,  paragraph  (a)  and 
footnote  3  are  revised  to  read  as  follows: 


'  In  its  origiQal  form,  subchapter  n  of  chapter  S3 
of  title  31  use,  was  part  of  Pub.  L.  91-508  which 
requires  recordkeeping  for  and  reporting  of 
currency  transacbons  by  banks  and  others  and  is 
commonly  known  as  the  Bank  Secrecy  Act 
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§  326.8    Bank  Secrecy  Ad  compliance. 

(a)  Purpose.  This  subpart  is  issued  to 
assure  that  all  insured  nonmember 
banks  as  defined  in  §  326.1  '  establish 
and  maintain  procedures  reasonably 
designed  to  assure  and  monitor  their 
compliance  with  the  requirements  of 
subchapter  II  of  chapter  53  of  title  31, 
United  States  Code,  and  the 
implementing  regulations  promulgated 
thereunder  by  the  Department  of 
Treasury  at  31  CFR  part  103. 


PART  327— ASSESSMENTS 

12.  The  authority  citation  for  part  327 
is  revised  to  read  as  follows; 

Authority:  12  U.S.C.  1441.  1441b,  1813, 
1815. 1817-1819:  Pub.  L.  104-208,  110  Stat 
3009-479  (12  U.S.C.  1821). 

13.  hi  §  327.1 ,  paragraph  (b)(2)  is 
revised  to  read  as  follows: 

I3Z7.1    Purpose  and  scope. 

•        •        •        •        • 

(b)*  *  • 

(2)  Deductions  from  the  assessment 
base  of  an  insured  branch  of  a  foreign 
bank  are  stated  in  subpart  B  of  part  347 
of  this  chapter. 

14.  In  §  327.4,  paragraphs 
(a)(l){i)(B)(l),  (a)(l)(i)(B)(2). 
(a)(l)(ii)(B)(I).  and  (a)(l)(ii)(B)(2)  are 
revised  to  read  as  follows: 

f  327.4    Annual  assessment  rate. 

(a)*  *  • 
(D*  '  * 
(i)*  •  * 
(B)«  •  • 

(1)  Maintains  the  pledge  of  assets 
required  under  §  347.210  of  this  chapter; 
and 

(2)  Maintains  the  eligible  assets 
prescribed  under  §  347.211  of  this 
chapter  at  108  percent  or  more  of  the 
average  book  value  of  the  insured 
branch's  third-party  liabilities  for  the 
quarter  ending  on  the  report  date 
specified  in  this  paragraph  (a)(1). 

(ii)*  *  * 
(B)*  •  • 

(1)  Maintains  the  pledge  of  assets 
required  under  §  347.210  of  this  chapter; 
and 

(2)  Maintains  the  eligible  assets 
prescribed  under  §347.211  of  this 
chapter  at  106  percent  or  more  of  the 
average  book  value  of  the  insured 
branch's  third-party  liabilities  for  the 
quarter  ending  on  the  report  date 
specified  in  this  paragraph  (a)(1);  and 


'In  regard  to  foreign  banks,  the  programs  and 
procedures  required  by  §  326.8  need  be  instituted 
only  at  an  insured  branch  as  defined  in  §  347.202 
of  this  chapter  which  is  a  State  branch  as  defined 
in  §  347.202  of  this  chapter. 


PART  346— {REMOVED] 

15.  Part  346  is  removed. 

16.  Part  347  is  revised  to  read  as 
follows: 

PART  347— INTERNATIONAL 
BANKING 

Subpart  A— Foreign  Branching  and 
Investment  by  Insured  State  NonmemtMr 
Banks 

ooc« 

347.101  Purpose,  authority,  and  scope. 

347.102  Definitions. 

347.103  Foreign  branches  of  insured  state 
nonmember  banks. 

347.104  Investment  by  insured  state 
nonmember  banks  in  foreign 
organizations. 

347.105  Underwriting  and  dealing  limits 
applicable  to  foreign  organizations  held 
by  insured  state  nonmember  banks. 

347.106  Restrictions  on  certain  activities 
applicable  to  foreign  organizations  held 
by  insured  state  nonmember  banks. 

347.107  U.S.  activities  of  foreign 
organizations  held  by  insured  state 
nonmember  banks. 

347.108  Obtaining  FDIC  approval  to  invest 
in  foreign  organizations. 

347.109  Extensions  of  credit  to  foreign 
organizations  held  by  insured  state 
nonmember  banks;  shares  of  foreign 
organizations  held  in  coimection  with 
debts  previously  contracted. 

347. 1 10  Supervision  and  recordkeeping  of 
the  foreign  activities  of  insured  state 
noiunember  banks. 

Subpart  B— Foreign  Banks 

347.201  Scope. 

347.202  Definitions. 

347.203  Restriction  on  operation  of  insiiied 
and  noninsured  branches. 

347.204  Insurance  requirement. 

347.205  Branches  established  under  section 
5  of  the  International  Banking  Act. 

347.206  Exemptions  from  the  insurance 
requirement. 

347.207  Notification  to  depositors. 

347.208  Agreement  to  provide  information 
and  to  be  examined. 

347.209  Records. 

347.210  Pledge  of  assets. 

347.211  Asset  maintenance. 

347.212  Deductions  from  the  assessment 
base. 

347.213  FDIC  approval  to  conduct  activities 
not  permissible  for  federal  branches. 

Subpart  C — International  Lending 

347.301  Allocated  transfer  risk  reserve. 

347.302  Accounting  for  fees  on 
international  loans. 

347.303  Reporting  and  disclosure  of 
international  assets. 

Subpart  D— Applications  and  Delegations  of 
Authority 

347.401  Definitions. 

347.402  Establishing,  moving  or  closing  a 
foreign  branch  of  a  state  nonmember 
bank;  §347.103. 


347.403  Investment  by  insured  state 
norunember  banks  in  foreign 
organizations;  §347.108. 

347.404  Exemptions  from  insurance 
requirement  for  a  state  branch  of  a 
foreign  bank;  §  347.206(b). 

347.405  Approval  for  an  insured  state 
branch  of  a  foreign  bank  to  conduct 
activities  not  permissible  for  federal 
branches;  §347.213. 

Authority:  12  U.S.C.  1813. 1815.  1817, 
1819,  1820.  1828,  3103,  3104,  3105.  3108; 
Title  DC,  Pub.  L.  98-181,  97  Stat.  1153. 

Subpart  A— Foreign  Branching  and 
Investment  by  insured  State 
Nonmember  Banks 

§  347.101    Purpose,  authority,  and  scope. 

Under  sections  18(d)  and  18(1)  of  the 
Federal  Deposit  Insurance  Act  (12 
U.S.C.  1828(d),  1828(1)),  the  Federal 
Deposit  Insurance  Corporation 
prescribes  the  regulations  in  this 
subpart  relating  to  foreign  branches  of 
insured  state  nonmember  banks,  the 
acquisition  and  holding  of  stock  of 
foreign  organizations,  and  loans  or 
extensions  of  credit  to  or  for  the  account 
of  such  foreign  organizations. 

§347.102    Definitions. 

For  the  purposes  of  this  subpart: 

(a)  An  affiliate  of  an  insured  state 
nonmember  bank  means; 

(1)  Any  entity  of  which  the  insured 
state  nonmember  bank  is  a  direct  or 
indirect  subsidiary  or  which  otherwise 
controls  the  insured  state  nonmember 
bank; 

(2)  Any  organization  which  is  a  direct 
or  indirect  subsidiary  of  such  entity  or 
which  is  otherwise  controlled  by  such 
entity;  or 

(3)  Any  other  organization  which  is  a 
direct  or  indirect  subsidiary  of  the 
insured  state  nonmember  bank  or  is 
otherwise  controlled  by  the  insured 
state  nonmember  bank. 

(b)  Control  means  the  ability  to 
control  in  any  maimer  the  election  of  a 
majority  of  an  organization's  directors  or 
trustees;  or  the  ability  to  exercise  a 
controlling  influence  over  the 
management  and  policies  of  an      ~ 
organization.  An  insured  state 
nonmember  bank  is  deemed  to  control 
an  organization  of  which  it  is  a  general 
partner  or  its  affiliate  is  a  general 
partner. 

(c)  Eligible  insured  state  nonmember 
bank  means  one  that  has  an  FDIC- 
assigned  composite  rating  of  1  or  2 
imder  the  Uniform  Financial 
Institutions  Rating  System  (UFIRS);  is 
well-capitalized;  received  a  rating  of  1 
or  2  under  the  "management" 
component  of  the  UFIRS  at  its  most 
recent  examination;  has  a  compliance 
rating  of  1  or  2;  has  a  satisfactory  or 
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better  Community  Reinvestment  Act 
rating;  is  not  subject  to  a  cease  and 
desist  order,  consent  order,  prompt 
corrective  action  directive,  formal  or 
informal  written  agreement  (excluding 
any  board  of  directors  resolution 
addressing  corrective  action  taken 
pursuant  to  regidatory 
recommendations^,  or  other 
administrative  agreement  with  any  U.S. 
bank  regulatory  authority;  and  has  been 
chartered  and  operating  for  at  least  three 
years. 

(d)  Equity  interest  means  any 
ownership  interest  or  rights  in  an 
organization,  whether  through  an  equity 
security,  contribution  to  capital,  general 
or  limited  partnership  interest,  debt  or 
warrants  convertible  into  ownership 
interests  or  rights,  loans  providing  profit 
participation,  binding  commitments  to 
acquire  any  such  items,  or  some  other 
form  of  business  transaction.  , 

(e)  Equity  security  means  voting  or 
nonvoting  shares,  stock,  investment 
contracts,  or  other  interests  representing 
ownership  or  participation  in  a 
company  or  similar  enterprise,  as  well 
as  any  instrument  convertible  to  any 
such  interest  at  the  option  of  the  holder 
without  f>ayment  of  substantial 
additional  consideration. 

(f)  FRB  means  the  Board  of  Governors 
of  the  Federal  Reserve  System. 

(g)  Foreign  bank  means  a  foreign 
organization  that: 

(1)  Is  recognized  as  a  bank  by  the  bank 
supervisory  or  monetary  authority  of  the 
coimtry  of  its  organization  or  the 
country  in  which  its  principal  banking 
operations  are  located; 

(2)  Receives  deposits  to  a  substantial 
extent  in  the  regular  course  of  its 
business;  and 

(3)  Has  the  power  to  accept  demand 
deposits. 

(h)  Foreign  banking  organization 
means  a  foreign  organization  that  is 
formed  for  the  sole  purpose  of  either 
holding  shares  of  a  foreign  bank  or 
performing  pominee,  fiduciary,  or  other 
banking  services  incidental  to  the 
activities  of  a  foreign  branch  or  foreign 
bank  affiliate  of  the  insured  state 
nonmember  bank. 

(i)  Foreign  branch  means  an  office  or 
place  of  business  of  an  insured  state 
nonmember  bank  located  in  a  foreign 
coimtry  at  which  banking  operations  are 
conducted,  but  does  not  include  a 
representative  office. 

(j)  Foreign  country  means  any  country 
other  than  the  United  States  and 
includes  any  territory,  dependency,  or 
possession  of  any  such  coimtry  or  of  the 
United  States,  and  the  Commonwealth 
of  Puerto  Rico. 


(k)  Foreign  organization  means  an 
organization  that  is  organized  under  the 
laws  of  a  foreign  country. 

(1)  Indirectly  means  investments  held 
or  activities  conducted  by  a  subsidiary 
of  an  organization. 

(m)  L^an  or  extension  of  credit  means 
all  direct  and  indirect  advances  of  funds 
to  a  person,  government,  or  entity  made 
on  the  basis  of  any  obligation  of  that 
person,  government,  or  entity  to  repay 
funds. 

(n)  Organization  or  entity  means  a 
corporation,  partnership,  association, 
bank,  or  other  similar  entity. 

(0)  Representative  office  means  an 
office  that  engages  solely  in 
representative  functions  such  as 
soliciting  new  business  for  its  home 
office  or  acting  as  liaison  between  the 
home  office  and  local  customers,  but 
which  has  no  authority  to  make 
business  or  contracting  decisions  other 
than  those  relating  to  the  personnel  and 
premises  of  the  representative  office. 

(p)  Subsidiary  means  any  organization 
more  than  50  percent  of  the  voting 
equity  interests  of  which  are  directiy  or 
indirectiy  held  by  another  organization. 

(q)  Tier  1  capital  means  tier  1  capital 
as  defined  in  §  325.2  of  this  chapter. 

(r)  Well  capitalized  means  well 
capitalized  as  defined  in  §  325.103  of 
this  chapter. 

S  347.103    Foreign  branclMS  of  insured 
state  nonmember  banlcs. 

(a)  Powers  of  foreign  branches.  To  the 
extent  authorized  by  state  law,  an 
insured  state  nonmember  bank  may 
establish  a  foreign  branch.  In  addition  to 
its  general  banking  powers,  and  if 
permitted  by  state  law,  a  foreign  branch 
of  an  insured  state  nonmember  bank 
may  conduct  the  following  activities  to 
the  extent  the  activities  are  consistent 
with  banking  practices  in  the  foreign 
country  in  which  the  branch  is  located: 

(1)  Guarantees.  Guarantee  debts,  or 
otherwise  agree  to  make  payments  on 
the  occurrence  of  readily  ascertainable 
events  including  without  limitation 
such  things  as  nonpayment  of  taxes, 
rentals,  customs  duties,  or  costs  of 
transport  and  loss  or  nonconformance  of 
shipping  documents,  if: 

(i)  The  guarantee  or  agreement 
specifies  a  maximum  monetary  liability; 
and 

(ii)  To  the  extent  the  guarantee  or 
agreement  is  not  subject  to  a  separate 
amount  limit  under  state  or  federal  law. 
the  amount  of  the  guarantee  or 
agreement  is  combined  with  loans  and 
other  obligations  for  purposes  of 
applying  any  legal  lending  limits. 

(2)  Local  investments.  Acquire  and 
hold  the  following  local  investments,  so 
long  as  aggregate  investments  (other 


than  those  required  by  the  law  of  the 
foreign  country  or  permissible  under 
section  5136  of  the  Revised  Statutes  (12 
U.S.C.  24  Seventh))  by  all  the  bank's 
branches  in  one  foreign  country  do  not 
exceed  1  percent  of  the  total  deposits  in 
all  the  bank's  branches  in  that  country 
as  reported  in  the  preceding  year-end 
call  report: ' 

(i)  Equity  securities  of  the  central 
bank,  clearing  houses,  governmental 
entities,  and  development  banks  of  the 
country  in  which  the  branch  is  located; 

(ii)  Other  debt  securities  eligible  to 
meet  local  reserve  or  similar 
requirements;  and 

(iii)  Shares  of  automated  electronic 
payment  networks,  professional 
societies,  schools,  and  similar  entities 
necessary  to  the  business  of  the  branch. 

(3)  Government  obligations.  Make  the 
following  types  of  transactions  with 
respect  to  the  obligations  of  foreign 
countries,  so  long  as  aggregate 
investments,  securities  held  in 
connection  with  distribution  and 
dealing,  and  underwriting  commitments 
do  not  exceed  1 0  percent  of  the  insured 
state  nonmember  bank's  Tier  1  capital; 

(i)  Underwrite,  distribute  and  deal, 
invest  in.  or  trade  obligations  of: 

(A)  The  national  government  of  the 
country  in  which  the  branch  is  located 
or  its  political  subdivisions;  and 

(B)  An  agency  or  instrumentality  of 
such  national  government  if  supported 
by  the  taxing  authority,  guarantee,  or 
hill  faith  and  credit  of  the  national 
government. 

(ii)  Underwrite,  distribute  and  deal, 
invest  in  or  trade  investment-grade 
obligations  ^  of 

(A)  The  national  govenunent  of  any 
foreign  country  or  its  political 
subdivisions,  to  the  extent  permissible 
under  the  law  of  the  issuing  foreign 
country;  and 

(B)  An  agency  or  instrumentality  of 
the  national  government  of  any  foreign 
country  to  the  extent  permissible  under 
the  law  of  the  issuing  foreign  country, 
if  supported  by  the  taxing  authority, 
guarantee,  or  full  faith  and  credit  of  the 
national  government. 

(4)  Insurance.  Act  as  an  insurance 
agent  or  broker. 

(5)  Other  activities.  Engage  in  these 
activities  in  an  additional  amount,  or  in 
other  activities,  approved  by  the  FDIC. 

(b)  Establishment  of  foreign  branches. 
(1)  General  consent  of  the  FDIC  is 


'  If  a  branch  has  recently  been  acquired  by  the 
state  nonmember  bank  and  the  branch  was  not 
previously  required  to  file  a  call  report,  branch 
deposits  as  of  the  acquisition  date  must  be  used. 

^  If  the  obligation  is  an  equity  interest,  it  must  be 
held  through  a  subsidiary  of  the  foreign  branch  and 
the  insured  state  nonmember  bank  must  meet  its 
minimum  capital  requirements. 
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granted  for  an  eligible  insured  state 
nonmember  bank  to  establish  additional 
foreign  branches  conducting  activities 
authorized  by  this  section  in  any  foreign 
country  in  which  the  bank  already 
operates  one  or  more  foreign  branches, 
or  to  relocate  an  existing  foreign  branch 
within  a  foreign  country.  The  insured 
state  noiunember  bank  must  provide 
written  notice  of  such  action  to  the  FDIC 
within  30  days  of  establishment  or 
relocation. 

(2)  An  eligible  insured  state 
nonmember  bank  with  foreign  branches 
or  affiliates  in  two  or  more  foreign 
countries  may  establish  a  foreign  branch 
conducting  activities  authorized  by  this 
section  in  an  additional  foreign  country 
45  days  after  the  insured  state 
nonmember  bank  files  a  completed 
notice  with  the  FDIC,  or  upon  such 
earlier  time  as  authorized  by  the  FDIC. 

(3)  General  consent  or  prior  nodce 
under  this  paragraph  does  not  apply: 

(i)  If  the  foreign  branch  would  be 
located  on  a  site  on  the  World  Heritage 
List  or  on  the  foreign  country's 
equivalent  of  the  National  Register  of 
Historic  Places,  in  accordance  with 
section  403  of  the  National  Historic 
Preservation  Act  Amendments  of  1989 
(16  U.S.C.  470a-2); 

(ii)  If  the  foreign  branch  would  be 
located  in  a  foreign  country  in  which 
applicable  law  or  practice  would  limit 
the  FDIC's  access  to  information  for 
supervisory  purposes;  or 

fiii)  If  the  FDIC  at  any  time  notifies 
the  insured  state  nonmember  bank  that 
the  FDIC  is  modifying  or  suspending  its 
general  consent  or  prior  notice 
procedure. 

(4)  An  insured  state  nonmember  bank 
may  not  otherwise  establish  a  foreign 
branch,  or  engage  in  a  type  or  amount 
of  foreign  branch  activity  not  authorized 
by  this  section,  without  obtaining  the 
prior  specific  consent  of  the  FDIC, 

(5)  An  insured  state  nonmember  bank 
must  notify  the  FDIC  at  the  time  it 
closes  a  foreign  branch. 

(6)  Procedures  for  notices  and 
applications  under  this  section  are  set 
out  in  subpart  D  of  this  part. 

§  347.104    Investment  by  insured  state 
nonmember  banks  ^n  foreign  organizations. 

(a)  Investment  authorized.  To  the 
extent  authorized  by  state  law,  an 
insured  state  notunember  bank  may 
directly  or  indirectly  acquire  and  retain 
equity  interests  In  foreign  organizations, 
subject  to  the  requirements  of  this 
subpari. 

(b)  Authorized  financial  activities.  An 
insured  state  nonmember  bank  may  not 
directly  or  indirectly  acquire  or  hold 
equity  interests  of  a  foreign  organization 
resulting  in  the  insured  state 


nonmember  bank  and  its  affiliates 
holding  more  than  50  percent  of  a 
foreign  organization's  voting  equity 
interests  in  the  aggregate,  or  the  insured 
state  noiunember  bank  or  its  affiliates 
otherwise  controlling  the  foreign 
organization,  unless  the  activities  of  the 
foreign  organization  are  limited  to  the 
following  financial  activities: 

(1)  Commercial  and  other  banking 
activities. 

(2)  Underwriting,  distributing,  and 
dealing  debt  securities  outside  the 
United  States. 

(3)  With  the  prior  approval  of  the 
FDIC,  underwriting,  distributing,  and 
dealing  equity  seciuities  outside  the 
United  States. 

(4)  Organizing,  sponsoring,  and 
managing  a  mutual  fund  if  the  fund's 
shares  are  not  sold  or  distributed  in  the 
United  States  or  to  U.S.  residents  and 
the  fund  does  not  exercise  management 
control  over  the  firms  in  which  it 
invests. 

(5)  General  insurance  agency  and 
brokerage. 

(6)  Underwriting  credit  life,  credit 
accident  and  credit  health  insurance. 

(7)  Performing  management 
consulting  services  provided  that  such 
services  when  rendered  with  respect  to 
the  United  States  market  must  be 
restricted  to  the  initial  entry. 

(8)  Data  processing. 

(9)  Operating  a  travel  agency  in 
coimection  with  financial  services 
offered  abroad  by  the  insured  state 
noiunember  bank  or  others. 

(10)  Engaging  in  activities  that  the 
FRB  has  determined  in  Regulation  Y  (12 
CFR  225.28(b))  are  closely  related  to 
banking  under  section  4(c)(8)  of  the 
Bank  Holding  Company  Act. 

(11)  Performing  services  for  other 
direct  or  indirect  operations  of  a  U.S. 
banking  organization,  including 
representative  functions,  sale  of  long- 
term  debt,  name  saving,  liquidating 
assets  acquired  to  prevent  loss  on  a  debt 
previously  contracted  in  good  faith,  and 
other  activities  that  are  permissible  for 

a  bank  holding  company  under  sections 
4(a)(2)(A)  and  4(c)(1)(C)  of  the  Bank 
Holding  Company  Act. 

(12)  Holding  the  premises  of  a  branch 
of  an  Edge  corporation  or  insured  state 
nonmember  bank  or  the  premises  of  a 
direct  or  indirect  subsidiary,  or  holding 
or  leasing  the  residence  of  an  officer  or 
employee  of  a  branch  or  a  subsidiary. 

(13)  Engaging  in  the  foregoing 
activities  in  an  additional  amount,  or  in 
other  activities,  with  the  prior  approval 
of  the  FDIC. 

(c)  Going  concerns.  If  an  insured  state 
nonmember  bank  acquires  equity 
interests  of  a  foreign  organization  under 
paragraph  (b)  of  this  section  and  the 


foreign  organization  is  a  going  concern, 
up  to  5  percent  of  either  the 
consolidated  assets  or  revenues  of  the 
foreign  organization  may  be  attributable 
to  activities  that  are  not  permissible 
under  paragraph  (b)  of  this  section. 

(d)  Joint  ventures.  If  an  insured  state 
nonmember  bank  directly  or  indirectly 
acquires  or  holds  equity  interests  of  a 
foreign  organization  resulting  in  the 
insured  state  nonmember  bank  and  its 
affiliates  holding  20  percent  or  more, 
but  not  in  excess  of  50  percent,  of  the 
voting  equity  interests  of  a  foreign 
organization  in  the  aggregate,  and  the 
insured  state  nonmember  bank  or  its 
affiliates  do  not  control  the  foreign 
organization,  up  to  10  percent  of  either 
the  consolidated  assets  or  revenues  of 
the  foreign  organization  may  be 
attributable  to  activities  that  are  not 
permissible  under  paragraph  (b)  of  this 
section. 

(e)  Portfolio  investment.  If  an  insiu^d 
state  nonmember  bank  directly  or 
indirecUy  acquires  or  holds  equity 
interests  of  a  foreign  organization 
resulting  in  the  insured  state 
nonmember  bank  and  its  affiliates 
holding  less  than  20  percent  of  the 
voting  equity  interests  of  a  foreign 
organization  in  the  aggregate,  and  the 
insured  state  nonmember  bank  or  its 
affiliates  do  not  control  the  foreign 
organization: 

(1)  Up  to  10  percent  of  either  the 
consolidated  assets  or  revenues  of  the 
foreign  organization  may  be  attributable 
to  activities  that  are  not  permissible 
under  paragraph  (b)  of  this  section;  and 

(2)  Any  loans  or  extensions  of  credit 
made  by  the  insiued  state  nonmember 
bank  and  its  affiliates  to  the  foreign 
organization  must  be  on  substantially 
the  same  terms,  including  interest  rates 
and  collateral,  as  those  prevailing  at  the 
same  time  for  comparable  transactions 
between  the  insured  state  nonmember 
bank  or  its  affiliates  and  nonaffiliated 
organizations. 

(f)  Indirect  holding  of  foreign 
organizations  which  are  not  foreign 
banks  or  foreign  banking  organizations. 
Any  investment  pursuant  to  the 
authority  of  paragraphs  (b)  through  (e) 
of  this  section  in  a  foreign  organization 
which  is  not  a  foreign  bank  or  foreign 
banking  organization  must  be  held 
indirectly  through  a  U.S.  or  foreign 
subsidiary  of  the  insured  state 
nonmember  bank  if  the  foreign 
organization  does  not  constitute  a 
subsidiary  of  the  insured  state 
nonmember  bank,  and  the  insured  state 
nonmember  bank  must  meet  its 
minimum  capital  requirements. 

(g)  Indirect  investments  in 
nonfinancial  foreign  organizations.  An 
insured  state  nonmember  bank  may 
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indirectly  acquire  and  hold  equity 
interests  in  an  amount  up  to  15  percent 
of  the  insured  state  nonmember  bank's 
Tier  1  capital  in  foreign  organizations 
engaged  generally  in  activities  beyond 
those  listed  in  paragraph  (b)  of  this 
section,  subject  to  the  following: 

(1)  The  equity  interests  must  he 
acquired  and  held  indirecUy  through  a 
subsidiary  authorized  by  paragraphs  (b) 
or  (c)  of  this  section,  or  an  Edge 
corporation  if  also  authorized  by  the 
FRB; 

(2)  The  aggregate  holding  of  voting 
equity  interests  of  one  foreign 
organization  by  the  insured  state 
nonmember  bank  and  its  affiliates  must 
be  less  than  20  percent  of  the  foreign 
organization's  voting  equity  interests; 

(3)  The  aggregate  holding  of  voting 
and  nonvoting  equity  interests  of  one 
foreign  organization  by  the  insured  state 
nonmember  bank  and  its  affiliates  must 
be  less  than  40  percent  of  the  foreign 
organization's  equity  interests; 

(4)  The  insured  state  nonmember 
bank  or  its  affiliates  must  not  otherwise 
control  the  foreign  organization;  and 

(5)  Any  loans  or  extensions  of  credit 
made  by  the  insured  state  nonmember 
bank  and  its  affiliates  to  the  foreign 
organization  must  be  on  substantially 
the  same  terms,  including  interest  rates 
and  collateral,  as  those  prevailing  at  the 
same  time  for  comparable  transactions 
between  the  insiued  state  nonmember 
bank  or  its  affiliates  and  nonaffiliated 
organizations. 

^i)  Affiliate  holdings.  References  in 
this  section  to  equity  interests  of  foreign 
organizations  held  by  an  affiliate  of  an 
insured  state  nonmember  bank  includes 
equity  interests  held  in  coimection  with 
an  underwriting  or  for  distribution  or 
dealing  by  an  affiliate  permitted  to  do  so 
by  §  337.4  of  this  chapter  or  section 
4(c)(8)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(c)(8)). 

§  347. 1 05  Underwriting  and  dealing  limits 
applicable  to  foreign  organizations  held  by 
insured  state  nonmember  banks. 

If  an  insured  state  nonmember  bank, 
in  reliance  on  the  authority  of  §  347.104, 
holds  an  equity  interest  in  one  or  more 
foreign  organizations  which  underwrite, 
deal,  or  distribute  equity  securities 
outside  the  United  States  as  authorized 
by  §  347.104(b)(3): 

(a)  Underwritii\g  commitment  limits. 
The  aggregate  underwriting 
commitments  by  the  foreign 
organizations  for  the  equity  securities  of 
a  single  entity,  taken  together  with 
underwriting  commitments  by  any 
affiliate  of  the  insured  state  nonmember 
bank  under  the  authority  of  12  CFR 
211.5,  must  not  exceed  the  lesser  of  $60 
million  or  25  percent  of  the  insured 


state  nonmember  bank's  Tier  1  capital 
unless  excess  amounts  are  either 

(1)  Covered  by  binding  commitments 
fit)m  subimderwriters  or  purchasers;  or 

(2)  Deducted  from  the  capital  of  the 
insured  state  nonmember  bank,  with  at 
least  50  percent  of  the  deduction  being 
taken  from  Tier  1  capital,  and  the 
insiu^d  state  nonmember  bank  remains 
well  capitalized  after  this  deduction. 

(b)  Distribution  and  dealing  limits. 
The  equity  securities  of  any  single  entity 
held  for  chstribution  or  dealing  by  the 
foreign  organizations,  taken  together 
with  equity  seciuities  held  for 
distribution  or  dealing  by  any  affiliate  of 
the  insured  state  nonmember  bank 
under  the  authority  of  12  CFR  211.5: 

(1)  Must  not  exceed  the  lesser  of  $30 
million  or  5  percent  of  the  insured  state 
nonmember  bank's  Tier  1  capital, 
subiect  to  the  following: 

(i)  Any  equity  seciuities  acquired 
pursuant  to  any  underwriting 
commitment  extending  up  to  90  days 
after  the  payment  date  for  the 
underwriting  may  be  excluded  fiom  this 
limit; 

(ii)  Any  equity  seciuities  of  the  entity 
held  under  the  authority  of  §  347.104  or 
12  CFR  211.5(b)  for  purposes  other  than 
distribution  or  dealing  must  be  included 
in  this  limit;  and 

(iii)  Up  to  75  percent  of  the  position 
in  an  equity  security  may  be  reduced  by 
netting  long  and  short  positions  in  the 
same  security,  or  ofiisetting  cash 
positions  against  derivative  instruments 
referenced  to  the  same  security  so  long 
as  the  derivatives  are  part  of  a  prudent 
hedging  strategy;  and 

(2  j  Must  be  included  in  calculating 
the  general  consent  limits  under 
§  347.108(a)(3)  if  the  insured  state 
nonmember  bank  relies  on  the  general 
consent  provisions  as  authority  to 
acquire  equity  interests  of  the  same 
foreign  entity  for  investment  or  trading. 

(c)  Additional  distribution  and 
dealing  limits.  With  the  exception  of 
equity  securities  acquired  pursuant  to 
any  underwriting  commitment 
extending  up  to  90  days  after  the 
payment  date  for  the  underwriting, 
equity  securities  of  a  single  entity  held 
for  distribution  or  dealing  by  all 
affiliates  of  the  state  nonmember  bank,^ 
combined  with  any  equity  interests  held 
for  investment  or  trading  purposes  by 
all  affiliates  of  the  state  nonmember 
bank,  must  conform  to  the  limits  of 
§347.104. 

(d)  Combined  limits.  The  aggregate  of 
the  following  may  not  exceed  25  percent 


^This  includes  shares  held  in  connection  with  an 
underwriting  or  for  distribution  or  dealing  by  an 
affiliate  permitted  to  do  so  by  §337.4  of  this  chapter 
or  section  4(c](8]  of  the  Bank  Holding  Company 
Act 


of  the  insured  state  nonmember  bank's 
Tier  1  capital: 

(1)  All  equity  interests  of  foreign 
organizations  held  for  investment  or 
trading  under  §  347.104(g)  or  by  an 
affiliate  of  the  insured  state  nonmember 
bank  under  the  corresponding 
paragraph  of  12  CFR  211.5; 

(2)  All  underwriting  commitments 
imder  paragraph  (a)  of  this  section, 
taken  together  with  all  underwriting 
commitments  by  any  affiliate  of  the 
insured  state  nonmember  bank  under 
the  authority  of  12  CFR  211.5,  after 
excluding  the  amount  of  any 
underwriting  conunitment: 

(i)  Covered  by  binding  commitments 
from  subimderwriters  or  purchasers 
under  paragraph  (a)(1)  of  this  section  or 
the  comparable  provision  of  12  CFR 
211.5;  or 

(ii)  Already  deducted  from  the 
insured  state  nonmember  bank's  capital 
under  paragraph  (a)(2)  of  this  section,  or 
the  appropriate  affiliate's  capital  under 
the  comparable  provisions  of  12  CFR 
211.5;  and 

(3)  All  equity  securities  held  for 
distribution  or  dealing  under  paragraph 
(b)  of  this  section,  taken  together  with 
all  equity  securities  held  for  distribution 
or  dealing  by  any  affiliate  of  the  insured 
state  nonmember  bank  under  the 
authority  of  12  CFR  211.5,  after 
reducing  by  up  to  75  percent  the 
position  in  any  equity  security  by 
netting  and  offset,  as  permitted  by 
paragraph  (b)(l)(iii)  of  this  section  or  the 
comparable  provision  of  12  CFR  211.5. 

S  347. 1 06    Restrictions  on  certain  acttvltlea 
applicable  to  foreign  organization*  held  by 
irtsured  state  nonmember  banks. 

Futures  commission  merchant.  If  an 
insured  state  nonmember  bank,  in 
reliance  on  the  authority  of  §  347.104, 
acquires  or  retains  an  equity  interest  in 
one  or  more  foreign  organizations  which 
acts  as  a  futures  commission  merchant 
as  authorized  by  §  347.104(b)(l0).  the 
foreign  organization  may  not  be  a 
member  of  an  exchange  or  clearing 
association  that  requires  members  to 
guarantee  or  otherwise  contract  to  cover 
losses  suffered  by  other  members  unless 
the  foreign  organization's  liability  does 
not  exceed  2  percent  of  the  insured  state 
nonmember  bank's  Tier  1  capital,  or  the 
insured  state  nonmember  bank  has 
obtained  the  prior  approval  of  the  FDIC 
under  §  347.108(d). 

§  347. 1 07  U.S.  activities  of  foreign 
organizations  held  by  Insured  state 
nonmember  t>anks. 

(a)  An  insured  state  nonmember  bank 
may  not  directly  or  indirecUy  hold  the 
equity  interests  of  any  foreign 
organization  pursuant  to  the  authority  of 
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this  section  if  the  organization  engages 
in  the  general  business  of  buying  or 
selling  goods,  wares,  merchandise,  or 
commodities  in  the  United  States. 

(b)  An  insured  state  nonmember  bank 
may  not  directly  or  indirectly  hold  more 
than  5  percent  of  the  equity  interests  of 
any  foreign  organization  pursuant  to  the 
authority  of  this  subpart  unless  any 
activities  in  which  the  foreign 
organization  engages  directly  or 
indirectly  in  the  United  States  are 
incidental  to  its  international  or  foreign 
business. 

(c)  A  foreign  organization  is  not 
engaged  in  any  business  or  activities  in 
the  United  States  for  these  purposes 
unless  it  maintains  an  office  in  the 
United  States  other  than  a 
representative  office. 

(d)  The  following  activities  are 
incidental  to  international  or  foreign 
business: 

(1)  activities  that  the  FRB  has 
determined  in  Regulation  K  (12  CFR 
211.4)  are  permissible  in  the  United 
States  for  an  Edge  corporation. 

(2)  Other  activities  approved  by  the 
FDIC. 

1347.106    OtMilnIng  FMC  approval  to 
invaat  In  taratgn  organizations. 

(a)  General  consent.  General  consent 
of  the  FDIC  is  granted  for  an  eligible 
insured  state  nonmember  bank  to  make 
direct  or  indirect  investments  in  foreign 
organizations  in  conformity  with  the 
limits  and  requirements  of  this  subpart 
if: 

(1)  The  insured  state  nonmember 
bank  or  an  affiliate  presently  have  at 
least  one  foreign  organization 
subsidiary; 

(2)  In  any  case  in  which  the  insured 
state  notunember  bank  and  its  affiliates 
will  hold  20  percent  or  more  of  the 
foreign  organization's  voting  equity 
interests,  at  least  one  insured  state 
normiember  bank  has  a  foreign 
organization  subsidiary  in  the  relevant 
foreign  country; 

(3)  The  investment  is  within  one  of 
the  following  limits: 

(i)  The  investment  is  acquired  at  net 
asset  value  from  an  affiliate; 

(ii)  The  investment  is  a  reinvestment 
of  cash  dividends  received  from  the 
same  foreign  organization  during  the 
preceding  twelve  months;  or 

(iii)  The  total  investment  directiy  or 
indirectiy  in  a  single  foreign 
organization  in  any  transaction  or  series 
of  transactions  during  a  twelve-month 
period  does  not  exceed  2  percent  of  the 
insured  state  nonmember  bank's  Tier  1 
capital,  and  such  investments  in  all 
foreign  organizations  in  the  a^regate  do 
not  exceed: 


(A)  5  percent  of  the  insured  state 
nonmember  bank's  Tier  1  capital  during 
a  twelve-month  period;  and 

(B)  Up  to  an  additional  5  percent  of 
the  insured  state  noimiember  bank's 
Tier  1  capital  if  the  investments  are 
acquired  for  trading  purposes;  and 

(4)  Within  30  days,  the  insured  state 
nonmember  bank  provides  the  FDIC 
written  notice  of  the  investment,  unless 
the  investment  was  acquired  for  trading 
purposes,  in  which  case  no  notice  is 
required. 

fb)  Prior  notice.  An  investment  that 
does  not  qualify  for  general  consent  but 
is  otherwise  in  conformity  with  the 
limits  and  requirements  of  this  subpart 
may  be  made  45  days  after  an  eligible 
insured  state  nonmember  bank  files  a 
completed  notice  with  the  FDIC,  or 
upon  such  earlier  time  as  authorized  by 
the  FDIC. 

(c)  Inapplicability  of  general  consent 
or  prior  notice.  General  consent  or  prior 
notice  under  this  section  do  not  apply: 

(1)  For  foreign  investments  resulting 
in  the  insured  state  nonmember  bank 
holding  20  percent  or  more  of  the  voting 
equity  interests  of  a  foreign  organization 
or  controlling  such  organization  and  the 
foreign  organization  would  be  located  in 
a  foreign  country  in  which  applicable 
law  or  practice  would  limit  the  FDIC's 
access  to  information  for  supervisory 
purposes;  or 

(2)  If  the  FDIC  at  any  time  notifies  the 
insured  state  norunember  bank  that  the 
FDIC  is  modifying  or  suspending  its 
general  consent  or  prior  notice 
procedure. 

(d)  Specific  consent.  Any  investment 
that  is  not  authorized  under  general 
consent  or  prior  notice  procedures  must 
not  be  made  without  the  prior  specific 
consent  of  the  FDIC. 

(e)  Computation  of  amounts.  In 
computing  the  amount  that  may  be 
invested  in  any  foreign  organization 
under  this  section,  any  investments  held 
by  em  affiliate  of  the  insured  state 
noimiember  bank  must  be  included. 

(f)  Procedures.  Procedures  for 
applications  and  notices  under  this 
section  are  set  out  in  subpart  D  of  this 
part 

§347.109    Extensiona  of  crsdR  to  foreign 
organizations  held  by  Insured  state 
nonmember  banks;  shares  of  foreign 
organizations  held  in  connection  wittt  debts 
previously  contracted. 

(a)  Loans  or  extensions  of  credit.  An 
insured  state  nonmember  bank  which 
directly  or  indirectiy  holds  equity 
interests  in  a  foreign  organization 
pursuant  to  the  authority  of  this  subpart 
may  make  loans  or  extensions  of  credit 
to  or  for  the  accounts  of  the  organization 
without  regard  to  the  provisions  of 


section  18(j)  of  the  FDI  Act  (12  U.S.C. 
1828(j)). 

(b)  Debts  previously  contracted. 
Equity  interests  acquired  to  prevent  a 
loss  upon  a  debt  previously  contracted 
in  good  fedth  are  not  subject  to  the 
limitations  or  procedures  of  this 
subpart;  however  they  must  be  disposed 
of  prompUy  but  in  no  event  later  than 
two  years  after  their  acquisition,  unless 
the  FDIC  authorizes  retention  for  a 
longer  period. 

1347.110    Supervision  and  raeordkMping 
of  tlw  foreign  acUvttiaa  of  Inayrad  stMa 
nonfnafnbar  banks. 

(a)  Records,  controls  and  reports.  An 
insured  state  nonmember  bank  with  any 
foreign  branch,  any  investment  in  a 
foreign  organization  of  20  percent  or 
more  of  the  organization's  voting  equity 
interests,  or  control  of  a  foreign 
organization  must  maintain  a  system  of 
records,  controls  and  reports  that,  at 
minimum,  provide  for  the  following: 

(1)  FUsk  assets.  To  permit  assessment 
of  exposure  to  loss,  information 
furnished  or  available  to  the  main  office 
should  be  sufficient  to  permit  periodic 
and  systematic  appraisals  of  the  quality 
of  risk  assets,  including  loans  and  other 
extensions  of  credit.  Coverage  should 
extend  to  a  substantial  proportion  of  the 
risk  assets  in  the  branch  or  foreign 
organization,  and  include  the  status  of 
all  large  credit  lines  and  of  credits  to 
customers  also  borrowing  from  other 
offices  or  affiliates  of  the  insured  state 
noimiember  bank.  Information  on  risk 
assets  should  include: 

(i)  A  recent  financial  statement  of  the 
borrower  or  obligee  and  current 
information  on  the  borrower's  or 
obligee's  financial  condition; 

(ii)  Terms,  conditions,  and  collateral; 

(iii)  Data  on  any  guarantors; 

(iv)  Payment  history;  and 

(v)  Status  of  corrective  measures 
employed. 

(2)  Liquidity.  To  enable  assessment  of 
local  management's  ability  to  meet  its 
obligations  from  available  resources, 
reports  should  identify  the  general 
sources  and  character  of  the  deposits, 
borrowing,  and  other  funding  sources, 
employed  in  the  branch  or  foreign 
organization  with  special  reference  to 
their  terms  and  volatility.  Information 
should  be  available  on  sources  of 
liquidity — cash,  balances  with  banks, 
marketable  securities,  and  repayment 
flows — such  as  will  reveal  their 
accessibility  in  time  and  any  risk 
elements  involved. 

(3)  Contingencies.  Data  on  the  volume 
and  nature  of  contingent  items  such  as 
loan  commitments  and  guarantees  or 
their  equivalents  that  permit  analysis  of 
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potential  risk  exposure  and  liquidity 
requirements. 

(4)  Controls.  Reports  on  the  internal 
and  external  audits  of  the  branch  or 
foreign  organization  in  sufficient  detail 
to  permit  determination  of  conformance 
to  auditing  guidelines.  Such  reports 
should  cover 

(i)  Verification  and  identification  of 
entries  on  financial  statements; 

(ii)  Income  and  expense  accoimts, 
including  descriptions  of  s^nificant 
chargeo&  and  recoveries; 

(iii)  Operations  and  dual-control 
proceduires  and  other  internal  controls; 

(iv)  Conformance  to  head  office 
guidelines  on  loans,  deposits,  foreign 
exchange  activities,  proper  accounting 
procedures,  and  discretionary  authority 
of  local  management; 

(v)  Compliance  with  local  laws  and 
regulations;  and 

(vi)  Compliaikce  with  applicable  U.S. 
laws  and  regulations. 

(b)  Availability  of  information  to 
examiners;  reports.  (1)  Information 
about  foreign  branches  or  foreign 
organizations  must  be  made  available  to 
the  FDIC  by  the  insured  state 
nonmember  bank  for  examination  and 
other  supervisory  purposes. 

(2)  If  any  applicable  law  or  practice  in 
a  particular  foreign  coimtry  would  limit 
the  FDIC's  access  to  information  for 
supervisory  purposes,  no  insured  state 
nonmember  bank  may  utilize  the 
general  consent  or  prior  notice 
procedures  imder  §§  347.103  and 
347.108  to: 

(i)  Establish  any  foreign  branch  in  the 
foreign  country;  or 

(ii)  Make  any  investment  resulting  in 
the  state  nonmember  bank  holding  20 
percent  or  more  of  the  voting  equity 
interests  of  a  foreign  organization  in  the 
foreign  country  or  controlling  such 
organization. 

(3)  The  FDIC  may  from  time  to  time 
require  an  insured  state  nonmember 
bank  to  make  and  submit  such  reports 
and  information  as  may  be  necessary  to 
implement  and  enforce  the  provisions  of 
this  subpart,  and  the  insured  state 
nonmember  bank  shall  submit  an 
annual  report  of  condition  for  each 
foreign  branch  pursuant  to  instructions 
provided  by  the  FDIC. 

Subpart  B— Foreign  Banks 

f»«7.20i    Scope. 

(a)(1)  Sections  347.203  through 
347.207  of  this  subpart  implement  the 
insurance  provisions  of  section  6  of  the 
International  Banking  Act  of  1978  (12 
U.S.Q  3104).  They  set  out  the  FDIC's 
rules  regarding  retail  deposit  activities 
requiring  a  foreign  bank  to  establish  an 
insured  bank  subsidiary;  deposit 


activities  permissible  for  a  noninsured 
branch;  authority  for  a  state  branch  to 
apply  for  an  exemption  from  the 
insurance  requirement;  and,  depositor 
notification  requirements.  Sections 
347.204,  347.205,  347.206  and  347.207 
do  not  apply  to  a  fiaderal  branch.  The 
Comptroller  of  the  Currency's 
regulations  (12  CFR  part  28)  establish 
such  rules  for  federal  branches. 
However,  federal  branches  deemed  by 
the  Comptroller  to  require  insurance 
miist  apply  to  the  FDIC  for  insurance. 

(2)  Sections  347.203  Uirough  347.207 
of  this  subpart  also  set  out  the  FDIC's 
rules  regarding  the  operation  of  insured 
and  noninsured  branches,  whether  state 
or  fiaderal,  by  a  foreign  banL 

(b)  Sections  347.208  through  347.212 
of  this  subpart  set  out  the  rules  that 
apply  only  to  a  foreign  bank  that 
operates  or  proposes  to  establish  an 
insured  state  or  federal  branch.  These 
rules  relate  to  the  following  matters:  an 
agreement  to  provide  information  and  to 
be  examined  and  provisions  concerning 
recordkeeping,  pledge  of  assets,  asset 
maintenance,  and  deductions  from  the 
assessment  base. 

1347.202    DefMUons. 
For  the  purposes  of  this  subpart 

(a)  Affiliate  means  any  entity  that 
controls,  is  controlled  by,  or  is  under 
common  control  with  another  entity.  An 
entity  shall  be  deemed  to  "control" 
another  entity  if  the  entity  directly  or 
indirectiy  omtos,  controls,  or  has  the 
power  to  vote  25  percent  or  more  of  any 
class  of  voting  securities  of  the  other 
entity  or  controls  in  any  mann«»r  tiie 
election  of  a  majority  of  the  directors  or 
trustees  of  the  other  entity. 

(b)  Branch  means  any  office  or  place 
of  business  of  a  foreign  bank  located  in 
any  state  of  the  United  States  at  which 
deposits  are  received.  The  term  does  not 
include  any  office  or  place  of  business 
deemed  by  the  state  licensing  authority 
or  the  Comptroller  of  the  Currency  to  be 
an  agency. 

(c)  Deposit  has  the  same  meaning  as 
that  term  in  section  3(1)  of  the  Federal 
Deposit  Insurance  Act  (12  U.S.C. 
1813(1)). 

(d)  Depository  means  any  insiued 
state  bank,  national  bank,  or  instued 
brarch. 

(e)  Domestic  retail  deposit  activity 
means  the  acceptance  by  a  state  branch 
of  any  initial  deposit  of  less  than 
$100,000. 

(f)  Federal  branch  means  a  branch  of 
a  foreign  bank  established  and  operating 
under  the  provisions  of  section  4  of  the 
International  Banking  Act  of  1978  (12 
U.S.C.  3102). 

(g)  Foreign  bank  means  any  company 
organized  imder  the  laws  of  a  foreign 


country,  any  territory  of  the  United 
States,  Puerto  Rico,  Guam,  American 
Samoa,  the  Northern  Mariana  T«lanti«  or 
the  Virgin  Islands,  which  engages  in  the 
business  of  hanking.  The  term  includes 
foreign  commercial  banks,  foreign 
men^ant  banks  and  other  fneign 
institutions  that  eogags  in  banking 
activities  usual  in  connection  with  the 
business  of  banking  in  the  countries 
where  such  foreign  institutions  are 
organized  and  operating.  Except  as 
otherwise  specifically  provided  by  the 
Federal  Deposit  Insurance  Corporation, 
banks  organized  under  the  laws  of  a 
foreign  country,  any  territory  of  the 
United  States,  Puerto  Rico,  Guam, 
American  Samoa,  the  Northern  Mariana 
Islands,  or  the  Virgin  Islands  which  are 
insured  banks  other  than  by  reason  of 
having  an  insured  branch  are  not 
considered  to  be  foreign  banks  for 
purposes  of  ^  347.208,  347.209, 
347.210,  and  347.211. 

(h)  Foreign  business  means  any  entity 
including,  but  not  limited  to,  a 
corporation,  partnership,  sole 
proprietorship,  association,  foundation 
or  trust,  which  is  organized  under  the 
laws  of  a  foreign  country  or  any  United 
States  entity  which  is  owned  or 
controlled  by  an  entity  which  is 
organized  under  the  laws  of  a  foreign 
country  or  a  foreign  national. 

(i)  Foreign  country  means  any  country 
other  than  the  United  States  and 
includes  any  colony,  dependency  or 
possession  of  any  such  country. 

(j)  Home  state  at  a  foreign  bank  means 
the  state  so  determined  by  the  election 
of  the  foreign  bank,  or  in  defeult  of  such 
election,  by  the  Board  of  Govranois  of 
the  Federal  Reserve  System. 

(k)  Immediate  family  member  of  a 
natural  person  means  the  spouse,  father, 
mother,  brother,  sister,Tson  or  daughter 
of  that  natural  person. 

(I)  Initial  deposit  means  the  first 
deposit  transaction  between  a  depositor 
and  the  branch.  The  initial  dejxMit  may 
be  placed  into  difierent  deposit 
accounts  or  into  different  kinds  of 
deposit  accounts,  such  as  demand, 
savings  or  time.  Deposit  accounts  that 
are  held  by  a  depositor  in  the  same  right 
and  capacity  may  be  added  together  for 
the  purposes  of  determining  the  dollar 
amount  of  the  initial  deposit  "First 
deposit"  means  any  deposit  made  when 
there  is  no  existing  deposit  relationship 
between  the  depositor  and  the  branch. 

(m)  Insured  bank  means  any  bank, 
including  a  foreign  bank  having  an 
insured  branch,  the  deposits  of  which 
are  insured  in  accordance  with  the 
provisions  of  the  Federal  Deposit 
Insurance  Act. 

(n)  Insured  branch  means  a  branch  of 
a  foreign  bank  any  deposits  of  which 
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branch  are  insured  in  accordance  with 
the  provisions  of  the  Federal  Deposit 
Insurance  Act 

(0)  Large  United  States  business 
means  any  entity  including,  but  not 
limited  to,  a  corporation,  partnership, 
sole  proprietorship,  association, 
foundation  or  trust  which  is  organized 
under  the  laws  of  the  United  States  or 
any  state  thereof,  and: 

(1)  Whose  securities  are  registered  on 
a  national  securities  exchange  or  quoted 
on  the  National  Association  of 
Securities  Dealers  Automated  Quotation 
System;  or 

(2)  Has  annual  gross  revenues  in 
excess  of  $1 ,000.000  for  the  fiscal  year 
immediately  preceding  the  initial 
deposit 

(p)  A  majority  owned  subsidiary 
means  a  company  the  voting  stock  of 
which  is  more  than  50  percent  owned 
or  controlled  by  another  company. 

(q)  Noninsured  branch  means  a 
branch  of  a  foreign  bank  deposits  of 
which  branch  are  not  insured  in 
accordance  with  the  provisions  of  the 
Federal  Deposit  Insurance  Act. 

(r)  Person  means  an  individual,  bank, 
corporation,  partnership,  trust, 
association,  foundation,  joint  venture, 
pool,  syndicate,  sole  proprietorship, 
unincorporated  organization,  or  any 
other  form  of  entity. 

(s)  Significant  risk  to  the  deposit 
insurance  fund  shall  be  understood  to 
be  present  whenever  there  is  a  high 
probability  that  the  Bank  Insurance 
Fund  administered  by  the  FDIC  may 
suffer  a  loss. 

(t)  State  means  any  state  of  the  United 
States  or  the  District  of  Columbia. 

(u)  State  branch  means  a  branch  of  a 
foreign  bank  established  and  operating 
under  the  laws  of  any  state. 

(v)  A  wholly  owned  subsidiary  means 
a  company  the  voting  stock  of  which  is 
100  percent  owned  or  controlled  by 
another  company  except  for  a  nominal 
number  of  directors'  shares. 

f  347.203    Restrtction  on  operation  of 
Insured  and  noninaured  branch**. 

The  FDIC  will  not  insure  deposits  in 
any  branch  of  a  foreign  b€mk  unless  the 
foreign  bank  agrees  that  every  branch 
established  or  operated  by  the  foreign 
bank  in  the  same  state  will  be  an 
insured  branch;  provided,  that  this 
restriction  does  not  apply  to  any  branch 
which  accepts  only  initial  deposits  in  an 
amount  of  $100,000  or  greater. 

§347.204    Insurance  requirenwnt 

(a)  Domestic  retail  deposit  activity.  In 
order  to  initiate  or  conduct  domestic 
retail  deposit  activity,  which  requires 
deposit  insurance  protection,  a  foreign 
bank  shall: 


(1)  Establish  1  or  more  insured  bank 
subsidiaries  in  the  United  States  for  that 
purpose;  and 

(2)  Obtain  deposit  insurance  for  any 
such  subsidiary  in  accordance  with  the 
Federal  Deposit  Insurance  Act. 

(b)  Exception.  For  purposes  of 
paragraph  (a)  of  this  section,  "foreign 
bank"  does  not  include  any  bank 
organized  under  the  laws  of  any 
territory  of  the  United  States,  Puerto 
Rico,  Guam,  American  Samoa,  or  the 
Virgin  Islands  the  deposits  of  which  are 
insured  by  the  Corporation  pursuant  to 
the  Federal  Deposit  Insurance  Act. 

(c)  Grandfathered  insured  branches. 
Domestic  retail  deposit  accounts  with 
balances  of  less  than  $100,000  that 
require  deposit  insurance  protection 
may  be  accepted  or  maintained  in  a 
branch  of  a  foreign  bank  only  if  such 
branch  was  an  insured  branch  on 
December  19,  1991. 

(d)  Noninsured  branches.  A  foreign 
bank  may  establish  or  operate  a  state 
branch  which  is  not  an  insured  branch 
whenever 

(1)  The  branch  only  accepts  initial 
deposits  in  an  amount  of  $100,000  or 
greater,  or 

(2)  The  branch  meets  the  criteria  set 
forth  in  §  347.205  or  §  347.206. 

f  347.206    Brand!**  **labH*li*d  und*r 
•*ctlon  5  of  th*  mtwiwHonal  Banking  Act 

A  foreign  bank  may  operate  any  state 
branch  as  a  noninsured  branch 
whenever  the  foreign  bank  has  entered 
into  an  agreement  with  the  Board  of 
Governors  of  the  Federal  Reserve 
System  to  accept  at  that  branch  only 
those  deposits  as  would  be  permissible 
for  a  corporation  organized  under 
section  25(a)  of  the  Federal  Reserve  Act 
(12  U.S.C.  611  et  seq.)  and 
implementing  rules  and  regulations 
administered  by  the  Board  of  Governors 
(12  CFR  part  211). 

{347.206    Exemption* from  th* Insurano* 
requlrament 

(a)  Deposit  activities  not  requiring 
insurance.  A  state  branch  will  not  be 
deemed  to  be  engaged  in  domestic  retail 
deposit  activity  which  requires  the 
foreign  bank  parent  to  establish  an 
insured  bank  subsidiary  in  accordance 
with  §  347.204(a)  if  the  state  branch 
only  accepts  initial  deposits  in  an 
amount  of  less  than  $100,000  which  are 
derived  solely  from  the  following: 

(1)  Individuals  who  are  not  citizens  or 
residents  of  the  United  States  at  the  time 
of  the  initial  deposit; 

(2)  Individuals  who: 

(i)  Are  not  citizens  of  the  United 
States; 

(ii)  Are  residents  of  the  United  States; 
and 


(iii)  Are  employed  by  a  foreign  bank, 
foreign  business,  foreign  government,  or 
recognized  international  organization; 

(sfPersons  (including  inunediate 
family  members  of  natural  persons)  to 
whom  the  branch  or  foreign  bank 
(including  any  affiliate  thereof)  has 
extended  credit  or  provided  other 
nondeposit  banking  services  within  the 
past  twelve  months  or  has  entered  into 
a  written  agreement  to  provide  such 
services  within  the  next  twelve  months; 

(4)  Foreign  businesses,  large  United 
States  businesses,  and  peraons  from 
whom  an  Edge  Corporation  may  accept 
deposits  under  §  211.4(e)(1)  of 
Regulation  K  of  the  Board  of  Govemore 
of  the  Federal  Reserve  System.  12  CFR 
211.4(e)(1); 

(5)  Any  governmental  unit,  including 
the  United  States  government,  any  state 
government,  any  foreign  government 
and  any  political  subdivision  or  agency 
of  any  of  the  foregoing,  and  recc^nized 
international  organizations; 

(6)  Persons  who  are  depositing  funds 
in  connection  with  the  issuance  of  a 
financial  instrument  by  the  branch  for 
the  transmission  of  fimds  or  the 
transmission  of  such  funds  by  any 
electronic  means;  and 

(7)  Any  other  depositor,  but  only  if 
the  branch's  average  deposits  imder  this 
paragraph  (a)(7)  of  this  section  do  not 
exceed  one  percent  of  the  branch's 
average  total  deposits  for  the  last  30 
days  of  the  most  recent  calendar  quarter 
(de  minimis  exception).  In  calculating 
this  de  minimis  exception,  both  the 
average  deposits  under  this  paragraph 
(a)(7)  of  this  section  and  the  average 
total  deposits  shall  be  computed  by 
gumming  the  close  of  business  figures 
for  each  of  the  last  30  calendar  days, 
ending  with  and  including  the  last  day 
of  the  calendar  quarter,  and  dividing  die 
resulting  simi  by  30.  For  days  on  which 
the  branch  is  closed,  balances  from  the 
last  previous  business  day  are  to  be 
used.  In  determining  its  average  branch 
deposits,  the  branch  may  exclude 
deposits  in  the  branch  of  other  offices, 
branches,  agencies  or  wholly  owned 
subsidiaries  of  the  bank.  In  addition,  the 
branch  must  not  solicit  deposits  from 
the  general  public  by  advertising, 
display  of  signs,  or  similar  activity 
designed  to  attract  the  attention  of  the 
general  public.  A  foreign  bank  which 
has  more  than  one  state  branch  in  the 
same  state  may  aggregate  deposits  in 
such  branches  (excluding  deposits  of 
other  branches,  agencies  or  wholly 
owned  subsidiaries  of  the  bank)  for  the 
purpose  of  this  paragraph  (a)(7). 

(b)  Application  for  an  exemption. 
Whenever  a  foreign  bank  proposes  to 
accept  at  a  state  branch  initial  deposits 
of  less  than  $100,000  and  such  deposits 
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are  not  otherwise  excepted  under 
paragraph  (a)  of  this  section,  the  foreign 
bank  may  apply  to  the  FDIC  for  consent 
to  operate  the  branch  as  a  noninsured 
branch  purauant  to  §  347.404.  The  Board 
of  Directors  may  exempt  the  branch 
from  the  insurance  requirement  if  the 
branch  is  not  engaged  in  domestic  retail 
deposit  activities  requiring  insurance 
protection.  The  Board  of  Directors  will 
consider  the  size  and  nature  of 
depositors  and  deposit  accounts,  the 
importance  of  maintaining  and 
improving  the  availability  of  credit  to  all 
sectors  of  the  United  States  economy, 
including  the  international  trade  finance 
sector  of  the  United  States  economy, 
whether  the  exemption  would  give  the 
foreign  bank  an  unfair  competitive 
advantage  over  United  States  hanking 
organizations,  and  any  other  relevant 
factora  in  making  this  determination, 
(c)  Transition  period.  A  noninsured 
state  branch  may  maintain  a  retail 
deposit  lawfully  accepted  pursuant  to 
this  section  prior  to  April  1, 1996: 

(1)  If  the  deposit  qualifies  pursuant  to 
paragraph  (a)  or  (b)  of  this  section;  or 

(2)  If  the  deposit  does  not  qualify 
pursuant  to  paragraph  (a)  or  (b)  of  this 
section,  no  later  than: 

(i)  In  the  case  of  a  non-time  deposit, 
five  yean  from  April  1. 1996;  or 

(ii)  In  the  case  of  a  time  deposit,  the 
firat  maturity  date  of  the  time  deposit 
after  April  1. 1996. 

)  347.207    Notlflcallon  to  d*po*Hor*> 

Any  state  branch  that  is  exempt  from 
the  insurance  requirement  pursuant  to 
§  347.206  shall: 

(a)  Display  conspicuously  at  each 
window  or  place  where  deposits  are 
usually  accepted  a  sign  stating  that 
deposits  are  not  insured  by  the  FDIC; 
and 

(b)  Include  in  bold  face  conspicuous 
type  on  each  signature  card,  passbook, 
and  instrument  evidencing  a  deposit  the 
statement  "This  deposit  is  not  insured 
by  the  FDIC";  or  require  each  depositor 
to  execute  a  statement  which 
acknowledges  that  the  initial  deposit 
and  all  future  deposits  at  the  branch  are 
not  insured  by  the  FDIC.  This 
acknowledgment  shall  be  retained  by 
the  branch  so  long  as  the  depositor 
maintains  any  deposit  with  the  branch. 
This  provision  applies  to  any  negotiable 
certificates  of  deposit  made  in  a  branch 
on  or  after  July  6, 1989,  as  well  as  to  any 
renewals  of  such  deposits  which 
become  effective  on  or  after  July  6, 1989. 

f  347.208    Agrawnwit  to  provid* 
information  and  to  Im  *xamln*d. 

(a)  A  foreign  bank  that  applies  for 
insurance  for  any  branch  shall  agree  in 
writing  to  the  following  terms: 


(l)(i)  The  foreign  bank  will  provide 
the  FDIC  with  information  regarding  the 
affairs  of  the  foreign  bank  and  its 
affiliates  which  are  located  outside  of 
the  United  States  as  the  FDIC  from  time 
to  time  may  request  to: 

(A)  Determine  the  relations  between 
the  insured  branch  and  the  foreign  bank 
and  its  affiliates;  and 

(B)  Assess  the  financial  condition  of 
the  foreign  hank  as  it  relates  to  the 
insured  branch. 

(ii)  If  the  laws  of  the  country  of  the 
foreign  bank's  domicile  or  the  policy  of 
the  Central  Bank  or  other  banking 
authority  prohibit  or  restrict  the  foreign 
bank  from  entering  into  this  agreement, 
the  foreign  bank  shall  agree  to  provide 
information  to  the  extent  permitted  by 
such  law  or  policy.  Information 
provided  shall  be  in  English  and  in  the 
form  requested  by  the  n3IC  and  shall  be 
made  available  in  the  United  States.  The 
Board  of  Directors  will  consider  the 
existence  and  extent  of  this  prohibition 
or  restriction  in  determining  whether  to 
grant  insurance  and  may  deny  the 
application  if  the  information  available 
is  so  limited  in  extent  that  an 
imacceptahle  risk  to  the  insurance  fund 
is  presented. 

(2)(i)  The  FDIC  may  examine  the 
a&irs  of  any  office,  agency,  branch  or 
affiliate  of  the  foreign  bank  located  in 
the  United  States  as  the  FDIC  deems 
necessary  to: 

(A)  Determine  the  relations  between 
the  insured  branch  and  such  offices, 
agencies,  branches  or  affiliates;  and 

(B)  Assess  the  financial  condition  of 
the  foreign  bank  as  it  relates  to  the 
insured  branch. 

(ii)  The  foreign  bank  shall  also  agree 
to  provide  the  FDIC  with  information 
regarding  the  affairs  of  such  offices, 
agencies,  branches  or  affiliates  as  the 
FI)IC  deems  necessary.  The  Board  of 
Directors  will  not  grant  insurance  to  any 
branch  if  the  foreign  bank  bils  to  enter 
into  an  agreement  as  required  under  this 
paragraph  (a). 

(b)  The  agreement  shall  be  signed  by 
an  officer  of  the  foreign  bank  who  has 
been  so  authorized  by  the  foreign  bank's 
board  of  director?.  The  agreement  and 
the  authorization  shall  be  included  with 
the  foreign  bank's  application  for 
insurance.  Any  agreement  not  in 
English  shall  be  accompanied  by  an 
English  translation. 

1347.209    Records. 

(a)  Each  insured  branch  shall  keep  a 
set  of  accounts  and  records  in  the  words 
and  figures  of  the  English  language 
which  accurately  leflect  the  business 
transactions  of  the  insured  branch  on  a 
daily  basis. 


(b)  The  records  of  each  insured 
branch  shall  be  kept  as  though  it  were 
a  separate  entity,  with  its  assets  and 
liabilities  separate  from  the  other 
operations  of  the  head  office,  other 
branches  or  agencies  of  the  foreign  bank 
and  its  subsidiaries  or  affiliates.  A 
foreign  bank  which  has  more  than  one 
insured  branch  in  a  state  may  treat  such 
insured  branches  as  one  entity  for 
record  keeping  purposes  and  may 
designate  one  branch  to  maintain 
records  for  all  the  branches  in  the  state. 


1347.210    Pt*dg*of) 

(a)  Purpose.  A  foreign  bank  that  has 
an  insured  branch  shall  pledge  assets  for 
the  benefit  of  the  FDIC  or  its  designee(8). 
Whenever  the  FDIC  is  obligated  under 
section  11(f)  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1821(f))  to  pay 
the  insured  deposits  of  an  iosured 
branch,  the  assets  pledged  under  this 
section  shall  become  the  property  of  the 
FDIC  to  be  used  to  the  extent  necessary 
to  protect  the  deposit  insurance  fund. 

(d)  Amount  of  assets  to  be  pledged.  (1) 
A  foreign  bank  shall  pledge  assets  equal 
to  five  ptercent  of  the  average  of  the 
insiued  branch's  liabilities  for  the  last 
30  days  of  the  most  recent  calendar 
quarter.  This  average  shall  be  computed 
by  using  the  sum  of  the  close  of 
business  figures  for  the  30  calendar  days 
of  the  most  recent  calendar  qiiarter, 
ending  with  and  including  the  last  day 
of  the  calendar  quarter,  divided  by  30.* 
In  determining  its  average  liabilities,  the 
insured  branch  may  exclude  liabilities 
to  other  offices,  agencies,  branches,  and 
wholly  owned  subsidiaries  of  the 
foreign  bank.  The  value  of  the  pledged 
assets  shall  be  computed  based  on  the 
lesser  of  the  principal  amount  (par 
value)  or  market  value  of  such  assets  at 
the  time  of  the  original  pledge  and 
thereafter  as  of  the  last  day  of  the  most 
recent  calendar  quarter. 

(2)  The  initial  five-percent  deposit  for 
a  newly  established  insured  branch 
shall  be  based  on  the  branch's 
projection  of  liabilities  at  the  end  of  the 
first  year  of  its  operation. 

(3)  The  FDIC  may  require  a  foreign 
bank  to  pledge  additional  assets  or  to 
compute  its  pledge  on  a  daily  basis 
whenever  the  FDIC  determines  that  the 
foreign  bank's  or  any  insured  branch's 
condition  is  such  that  the  assets  pledged 
under  paragraph  (b)(1)  or  (b)(2)  of  this 
section  will  not  adequately  protect  the 
deposit  insurance  fund.  In  requiring  a 
foreign  bank  to  pledge  additional  assets, 
the  ITDIC  will  consult  with  the  insured 
branch's  primary  regulator.  Among  the 


'For  days  on  which  the  branch  is  closed, 
balances  fwtn  the  last  previous  business  day  are  to 
be  used. 
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factors  to  be  considered  in  imposing 
these  requirements  are  the 
concentration  of  risk  to  any  one 
borrower  or  group  of  related  borrowers, 
the  concentration  of  transfer  risk  to  any 
one  country,  including  the  country  in 
which  the  foreign  bank's  head  office  is 
located  or  any  other  factor  the  FDIC 
determines  is  relevant. 

(4)  Each  insured  branch  shall 
separately  comply  with  the 
requirements  of  this  section.  However,  a 
foreign  bank  which  has  more  than  one 
insured  branch  in  a  state  may  treat  all 
of  its  insured  branches  in  the  same  state 
as  one  entity  and  shall  designate  one 
insured  branch  to  be  responsible  for 
compliance  with  this  section. 

[c]  Depository.  A  foreign  bank  shall 
place  pledged  assets  for  safekeeping  at 
any  depository  which  is  located  in  any 
state.  However,  a  depository  may  not  be 
an  affiliate  of  the  foreign  baink  whose 
insured  branch  is  seeking  to  use  the 
depository.  A  foreign  bank  must  obtain 
the  FDIC's  prior  written  approval  of  the 
depository  selected,  and  such  approval 
may  be  revoked  and  dismissal  of  the 
depository  required  whenever  the 
depository  does  not  fulfill  any  one  of  its 
obligations  under  the  pledge  agreement. 
A  foreign  bank  shall  appoint  and 
constitute  the  depository  as  its  attorney 
in  fact  for  the  sole  purpose  of 
transferring  title  to  pledged  assets  to  the 
FDIC  as  may  be  required  to  effectuate 
the  provisions  of  paragraph  (a)  of  this 
section. 

(d)  Assets  that  may  be  pledged. 
Subject  to  the  right  of  the  FDIC  to 
require  substitution,  a  foreign  bank  may 
pledge  any  of  the  kinds  of  assets  listed 
below;  such  assets  must  be  denominated 
in  United  States  dollars.  A  foreign  bank 
shall  be  deemed  to  have  pledged  any 
such  assets  for  the  benefit  of  the  FDIC 
or  its  designees  at  such  time  as  any  such 
asset  is  placed  with  the  depository. 

^  (1)  Certificates  of  deposit  that  are 
payable  in  the  United  States  and  that  are 
issued  by  any  state  bank,  national  bank, 
or  branch  of  a  foreign  bank  which  has 
executed  a  valid  waiver  of  offset 
agreement  or  similar  debt  instruments 
that  are  payable  in  the  United  States  and 
that  are  issued  by  any  agency  of  a 
foreign  bank  which  has  executed  a  valid 
waiver  of  offset  agreement;  provided, 
that  the  maturity  of  any  certificate  or 
issuance  is  not  greater  than  one  year; 
and  provided  further,  that  the  issuing 
branch  or  agency  of  a  foreign  bank  is  not 
«m  affiliate  of  the  pledging  bank  or  firom 
the  same  country  as  the  pledging  bank's 
domicile; 

(2)  Interest  bearing  bonds,  notes, 
debentures,  or  other  direct  obligations  of 
or  obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 


States  or  any  agency  or  instrumentality 
thereof; 

(3)  Commercial  paper  that  is  rated 
P-1  or  P-2,  or  their  equivalent  by  a 
nationally  recognized  rating  service; 
provided,  that  any  conflict  in  a  rating 
shall  be  resolved  in  favor  of  the  lower 
rating; 

(4)  Banker's  acceptances  that  are 
payable  in  the  United  States  and  that  are 
issued  by  any  state  bank,  national  bank, 
or  branch  or  agency  of  a  foreign  bank; 
provided,  that  the  maturity  of  any 
acceptance  is  not  greater  than  180  days; 
and  provided  further,  that  the  branch  or 
agency  issuing  the  acceptance  is  not  an 
affiliate  of  the  pledging  bank  or  from  the 
same  country  as  the  pledging  bank's 
domicile; 

(5)  General  obligations  of  any  state  of 
the  United  States,  or  any  county  or 
municipality  of  any  state  of  the  United 
States,  or  any  agency,  instrumentality, 
or  political  subdivisior  of  the  foregoing 
or  any  obligation  guaranteed  by  a  state 
of  the  United  States  or  any  county  or 
municipality  of  any  state  of  the  United 
States;  provided,  that  such  obligations 
have  a  credit  rating  within  the  top  two 
rating  bands  of  a  nationally-recognized 
rating  service  (with  any  conflict  in  a 
rating  resolved  in  favor  of  the  lower 
rating); 

(6)  Obligations  of  the  African 
Development  Bank,  Asian  Development 
Bank,  Inter-American  Development 
Bank,  and  the  International  Bank  for 
Reconstruction  and  Development; 

(7)  Notes  issued  by  bank  holding 
companies  or  banks  organized  under  the 
laws  of  the  United  States  or  any  state 
thereof  or  notes  issued  by  United  States 
branches  or  agencies  of  foreign  banks, 
provided,  that  the  notes  have  a  credit 
rating  within  the  top  two  rating  bands 
of  a  nationally-recognized  rating  service 
(with  any  conflict  in  a  rating  resolved  in 
favor  of  the  lower  rating)  and  that  they 
are  payable  in  the  United  States,  and 
provided  further,  that  the  issuer  is  not 
an  affiliate  of  the  foreign  bank  pledging 
the  note;  or 

(8)  Any  other  asset  determined  by  the 
FDIC  to  be  acceptable. 

(e)  Pledge  agreement.  A  foreign  bank 
shall  not  pledge  any  assets  unless  a 
pledge  agreement  in  form  and  substance 
satisfactory  to  the  FDIC  has  been 
executed  by  the  foreign  bank  and  the 
depository.  The  agreement,  in  addition 
to  other  terms  not  inconsistent  with  this 
paragraph  (e),  shall  give  effect  to  the 
following  terms: 

(1)  Original  pledge.  The  foreign  bank 
shall  place  with  the  depository  assets  of 
the  kind  described  ia  §  347.210(d). 
having  an  aggregate  value  in  the  amount 
as  required  pursuant  to  §  347.210(b). 


(2)  Additional  assets  required  to  be 
pledged.  Whenever  the  foreign  bank  is 
required  to  pledge  additional  assets  for 
the  benefit  of  the  FDIC  or  its  designees 
pursuant  to  paragraph  {b)(3)  of  this 
section,  it  shall  place  (within  two  (2) 
business  days  after  the  last  day  of  the 
most  recent  calendar  quarter,  unless 
otherwise  ordered)  additional  assets  of 
the  kind  described  in  paragraph  (d)  of 
this  section,  having  an  aggregate  value 
in  the  amount  required  by  the  FDIC. 

(3)  Substitution  of  assets.  The  foreign 
bank,  at  any  time,  may  substitute  any 
assets  for  pledged  assets,  and,  upon 
such  substitution,  the  depository  shall 
promptly  release  any  such  assets  to  the 
foreign  bank.  Provided,  that: 

(i)  The  foreign  bank  pledges  assets  of 
the  kind  described  in  paragraph  (d)  of 
this  section  having  an  aggregate  value 
not  less  than  the  value  of  the  pledged 
assets  for  which  they  are  substituted 
and  certified  as  such  by  the  foreign 
bank;  and 

(ii)  The  FDIC  has  not  by  written 
notification  to  the  foreign  bank,  a  copy 
of  which  shall  be  provided  to  the 
depository,  suspended  or  terminated  the 
foreign  bank's  right  of  substitution. 

(4)  Delivery  ofother  documents. 
Concurrendy  with  the  pledge  of  any 
assets,  the  foreign  bank  shall  deliver  to 
the  depository  all  documents  and 
instruments  necessary  or  advisable  to 
effectuate  the  transfer  of  title  to  any 
such  assets  and  thereafter,  from  time  to 
time,  at  the  request  of  the  FDIC,  deliver 
to  the  depository  any  such  additional 
documents  or  instnmients.  The  foreign 
bank  shall  provide  copies  of  all  such 
documents  described  in  this  paragraph 
(e)(4)  to  the  appropriate  regional 
director  concurrently  with  their  delivery 
to  the  depository. 

(5)  Acceptance  and  safekeeping 
responsibilities  of  the  depository,  (i)  The 
depository  shall  accept  and  hold  any 
assets  pledged  by  the  foreign  bank 
pursuant  to  the  pledge  agreement  for 
safekeeping  free  and  clear  of  any  lien, 
charge,  right  of  offiset,  credit,  or 
preference  in  connection  with  any  claim 
the  depository  may  assert  against  the- 
foreign  bank  and  shall  designate  any 
such  assets  as  a  special  pledge  for  the 
benefit  of  the  FDIC  or  its  designees.  The 
depository  shall  not  accept  the  pledge  of 
any  such  assets  imless  concurrently 
with  such  pledge  the  foreign  bank 
delivers  to  the  depository  the 
documents  and  instruments  necessary 
for  the  transfer  of  title  thereto  as 
provided  in  this  part. 

(ii)  The  depository  shall  hold  any 
such  assets  separate  from  all  other  assets 
of  the  foreign  bank  or  the  depository. 
Such  assets  may  be  held  in  book-entry 
form  but  must  at  all  times  be  segregated 
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on  the  records  of  the  depository  and 
clearly  identified  as  assets  subject  to  the 
pledge  agreement. 

(6)  Reporting  requirements  of  the 
insured  branch  and  the  depository — (i) 
Initial  reports.  Upon  the  original  pledge 
of  assets  as  provided  in  paragraph  (e)(1) 
of  this  section: 

(A)  The  depository  shall  provide  to 
the  foreign  bank  and  to  the  appropriate 
regional  director  a  written  report  in  the 
form  of  a  receipt  identifying  each  asset 
pledged  and  specifying  in  reasonable 
detail  with  respect  to  each  such  asset 
the  complete  title,  interest  rate,  series, 
serial  number  (if  any),  principal  amount 
(par  value),  maturity  date  and  call  date; 
and 

(B)  The  foreign  bank  shall  provide  to 
the  appropriate  regional  director  a 
written  report  certified  as  correct  by  the 
foreign  bank  which  sets  forth  the  value 
of  each  pledged  asset  and  the  aggregate 
value  of  all  such  assets,  and  which 
states  that  the  aggregate  value  of  all  such 
assets  is  the  amount  required  pursuant 
to  paragraph  (b)  of  this  section  and  that 
all  such  assets  are  of  the  kind  described 
in  paragraph  (d)  of  this  section. 

(li)  Qaaiterly  reports.  Within  ten  (10) 
calendar  days  after  the  end  of  the  most 
recent  calendar  quarter: 

(A)  The  depository  shall  provide  to 
the  appropriate  regional  director  a 
written  report  specifying  in  reasonable 
detail  with  respect  to  each  asset 
currently  pledged  (including  any  asset 
pledged  to  satisfy  the  requirements  of 
paragraph  (b)(3)  of  this  section  and 
identified  as  such),  as  of  two  business 
days  after  the  end  of  the  most  recent 
calendar  quarter,  the  complete  title, 
interest  rate,  series,  serial  number  (if 
any),  principal  amount  (par  value), 
matiuity  date,  and  call  date,  provided, 
that  if  no  substitution  of  any  asset  has 
occurred  during  the  reporting  period, 
the  report  need  only  specify  that  no 
substitution  of  assets  has  occurred;  and 

(B)  The  foreign  bank  shall  provide  as 
of  two  business  days  after  the  end  of  the 
most  recent  calendar  quarter  to  the 
appropriate  regional  director  a  written 
report  certified  as  correct  by  the  foreign 
bank  which  sets  forth  the  value  of  each 
pledged  asset  and  the  aggregate  value  of 
all  such  assets,  which  states  that  the 
aggregate  value  of  all  such  assets  is  the 
amount  required  pursuant  to  paragraph 
(b)  of  this  section  and  that  all  such 
assets  are  of  the  kind  described  in 
paragraph  (d)  of  this  section,  and  which 
states  the  average  of  the  liabilities  of 
each  insured  branch  of  the  foreign  bank 
computed  in  the  maimer  and  for  the 
period  prescribed  in  paragraph  (b)  of 
this  section. 

(iii)  Additional  reports.  The  foreign 
bank  shall,  from  time  to  time,  as  may  be 


required,  provide  to  the  appropriate 
regional  director  a  written  report  in  the 
form  specified  containing  the 
information  requested  with  respect  to 
any  asset  then  currently  pledged. 

(7]  Access  to  assets.  With  respect  to 
any  asset  pledged  pursuant  to  the 
pledge  agreement,  the  depository  will 
provide  representatives  of  the  FDIC  or 
the  foreign  bank  access  (during  regular 
business  hours  of  the  depository  and  at 
the  location  where  any  such  asset  is 
held,  without  other  limitation  or 
qualification)  to  all  original  instruments, 
documents,  books,  and  records 
evidencing  or  pertaining  to  any  Stich 
asset. 

(8)  Release  upon  the  order  of  the 
FDIC.  The  depository  shall  release  to  the 
foreign  bank  any  pledged  assets,  as 
specified  in  a  written  notification  of  the 
appropriate  regional  director,  upon  the 
terms  and  conditions  provided  in  such 
notification,  including  without 
limitation  the  waiver  of  any  requirement 
that  any  assets  be  pledged  by  the  foreign 
bank  in  substitution  of  any  released 
assets. 

(9)  Release  to  the  FDIC.  Whenever  the 
FDIC  is  obligated  imder  section  11(f)  of 
the  Federal  £)eposit  Insurance  Act  (12 
U.S.C.  1821(f))  to  pay  insured  deposits 
of  an  insured  branch,  the  FDIC  by 
written  certification  shall  so  inform  the 
depository;  and  the  depository,  upon 
receipt  of  such  certification,  shall 
thereupon  promptiy  release  and  transfer 
tide  to  any  pledged  assets  to  the  FDIC 
or  release  such  assets  to  the  foreign 
bank,  as  specified  in  the  certification. 
Upon  release  and  transfer  of  tide  to  all 
pledged  assets  specified  in  the 
certification,  the  depository  shall  be 
discharged  from  any  further  obligation 
under  the  pledge  agreement. 

(10)  Interest  earned  on  assets.  The 
foreign  bank  may  retain  any  interest 
earned  with  respect  to  the  assets 
cvurendy  pledged  unless  the  FDIC  by 
written  notice  prohibits  retention  of 
interest  by  the  foreign  bank,  in  which 
case  the  notice  shall  specify  the 
disposition  of  any  such  interest. 

(11)  Expenses  of  agreement.  The  FDIC 
shall  not  be  required  to  pay  any  fees, 
costs,  or  expenses  for  services  provided 
by  the  depository  to  the  foreign  bank 
pursuant  to,  or  in  connection  with,  the 
pledge  agreement. 

(12)  Substitution  of  depository.  The 
depository  may  resign,  or  the  foreign 
bank  may  discharge  the  depository, 
from  its  duties  and  obligations  under 
the  pledge  agreement  by  giving  at  least 
sixty  (60)  days'  written  notice  thereof  to 
the  other  party  and  to  the  appropriate 
regional  director.  The  FDIC,  upon  thirty 
(30)  days'  written  notice  to  the  foreign 
bank  and  the  depository,  may  require 


the  foreign  bank  to  dismiss  the 
depository  if  the  FDIC  in  its  discretion 
determines  that  the  depository  is  in 
breach  of  the  pledge  agreement.  The 
depository  shall  continue  to  function  as 
such  until  the  appointment  of  a 
successor  depository  becomes  effective 
and  the  depository  has  released  to  the 
successor  depository  the  pledged  assets 
and  documents  and  instruments  to 
effectuate  transfer  of  tide  in  accordance 
with  the  written  instructions  of  the 
foreign  bank  as  approved  by  the  FDIC. 
The  appointment  by  the  foreign  bank  of 
a  successor  depository  shall  not  be 
effective  until: 

(i)  The  FDIC  has  approved  in  writing 
the  successor  depository;  and 

(ii)  A  pledge  agreement  in  form  and 
substance  satisfactory  to  the  FDIC  has 
been  executed. 

(13)  Waiver  of  terms.  The  FDIC  may 
by  written  order  waive  compliance  by 
the  foreign  bank  or  the  depository  with 
any  term  or  condition  of  the  pledge 
agreement 

(f)(1)  Authority  is  delegated  to  the 
Director  (DOS),  the  Deputy  Director 
(DOS),  and  where  confirmed  in  writing 
by  the  Director,  to  an  associate  director, 
or  to  the  appropriate  regional  director  or 
deputy  regional  director,  to  enter  into 
pledge  agreements  with  foreign  banks 
and  depositories  in  connection  with  the 
pledge  of  asset  requirements  pursuant  to 
this  section.  This  authority  shall  also 
extend  to  the  power  to  revoke  such 
approval  and  require  the  dismissal  of 
the  depository. 

(2)  Authority  is  delegated  to  the 
General  Counsel  or  designee  to  modify 
the  terms  of  the  model  pledge  agreement 
used  for  such  deposit  agreements. 

§  347.21 1    Asset  maintenance. 

(a)  An  insured  branch  of  a  foreign 
bank  shall  maintain  on  a  daily  basis 
eligible  assets  in  an  amount  not  less 
than  106%  of  the  preceding  quarter's 
average  book  value  of  the  insured 
branch's  liabilities  or,  in  the  case  of  a 
newly-established  insured  branch,  the 
estimated  book  value  of  its  liabilities  at 
the  end  of  the  first  full  quarter  of 
operation,  exclusive  of  liabilities  due  to 
the  foreign  bank's  head  office,  other 
branches,  agencies,  offices,  or  wholly 
owned  subsidiaries.  The  Director  of  the 
Division  of  Supervision  or  his  designee 
may  impose  a  computation  of  total 
liabilities  on  a  daily  basis  in  those 
instances  where  it  is  found  necessary  for 
supervisory  purposes.  The  Board  of 
Directors,  after  consulting  with  the 
insured  branch's  primary  regulator,  may 
require  that  a  higher  ratio  of  eligible 
assets  be  maintained  if  the  financial 
condition  of  the  insured  branch 
warrants  such  action.  Among  the  factors 
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which  will  be  considered  in  requiring  a 
higher  ratio  of  eligible  assets  are  the 
concentration  of  risk  to  any  one 
borrower  or  group  of  related  borrowers, 
the  concentration  of  transfer  risk  to  any 
one  country,  including  the  country  in 
which  the  foreign  bank's  head  office  is 
located  or  any  other  factor  the  FDIC 
determines  is  relevant.  Eligible  assets 
shall  be  payable  in  United  States 
dollars. 

(b)  In  determining  eligible  assets  for 
the  purposes  of  compliance  with 
paragraph  (a)  of  this  section,  the  insured 
branch  shall  exclude  the  following: 

(1)  Any  asset  due  from  the  foreign 
bank's  head  office,  other  branches, 
agencies,  offices  or  affiliates; 

(2)  Any  asset  classified  "Value 
Impaired,"  to  the  extent  of  the  required 
Allocated  Transfer  Risk  Reserves  or 
equivalent  write  down,  or  "Loss"  in  the 
most  recent  state  or  federal  examination 
report; 

(3)  Any  deposit  of  the  insiu'ed  branch 
in  a  bank  unless  the  bank  has  executed 
a  valid  waiver  of  offset  agreement; 

(4)  Any  asset  not  supported  by 
sufficient  credit  information  to  allow  a 
review  of  the  asset's  credit  quality,  as 
determined  at  the  most  recent  state  or 
federal  examination; ' 

(5)  Any  asset  not  in  the  insured 
branch's  actual  possession  unless  the 
insured  branch  holds  title  to  such  asset 
and  the  insured  branch  maintains 
records  sufficient  to  enable  independent 
verification  of  the  insured  branch's 
ownership  of  the  asset,  as  determined  at 
the  most  recent  state  or  federal 
examination; 

(6)  Any  intangible  asset; 


'  Whether  an  asset  has  sufficient  credit 
infonnation  will  be  a  function  of  the  size  of  the 
borrower  and  the  location  within  the  foreign  bank 
of  the  responsibility  for  authorizing  and  monitoring 
extensions  of  credit  to  the  borrower.  For  large,  well 
known  companies,  when  credit  responsibility  is 
located  in  an  office  of  the  foreign  bank  outside  the 
insured  branch,  the  insured  branch  must  have 
adequate  documentation  to  show  that  the  asset  is 
of  good  quality  and  is  being  supervised  adequately 
by  the  foreign  bank.  In  such  cases,  copies  of 
periodic  memoranda  that  include  an  analysis  of  the 
borrower's  recent  financial  statements  and  a  report 
on  recent  developments  in  the  borrower's 
operations  and  borrowing  relationships  with  the 
foreign  bank  generally  would  constitute  sufficient 
infonnation.  For  other  borrowers,  periodic 
memoranda  must  be  supplemented  by  information 
such  as  cx>pies  of  recent  financial  statements,  recent 
correspondence  concerning  the  borrower's  financial 
condition  and  repayment  history,  credit  terms  and 
collateral,  data  on  any  guarantors,  and  where 
necessary,  the  status  of  any  corrective  measures 
being  employed. 

Subsequent  to  the  determination  that  an  asMt 
lacks  sufficient  credit  information,  an  insured 
branch  may  not  include  the  amount  of  thet  asset 
among  eligible  assets  until  the  FDIC  determines  that 
sufficient  documentatioa  exists.  Such  a 
determination  may  be  made  either  at  the  next 
federal  examination,  or  upon  request  of  the  insured 
branch,  by  the  appropriate  regional  director. 


(7)  Any  other  asset  not  considered 
bankable  by  the  FDIC. 

(c)  A  foreign  bank  which  has  more 
than  one  instu^d  branch  in  a  state  may 
treat  all  of  its  insured  branches  in  the 
same  state  as  one  entity  for  piuposes  of 
compliance  with  paragraph  (a)  of  this 
section  and  shall  designate  one  insured 
branch  to  be  responsible  fer  maintaining 
the  records  of  the  insured  branches' 
compliance  with  this  section. 

(d)  The  average  book  value  of  the 
insured  branch's  liabilities  for  a  quarter 
shall  be,  at  the  insured  branch's  option, 
either  an  average  of  the  balances  as  of 
the  clodlf  of  business  for  each  day  of  the 
quarter  or  an  average  of  the  balances  as 
of  the  close  of  business  on  each 
Wednesday  during  the  quarter.  Quarters 
end  on  March  31 ,  Jime  30.  September 
30,  and  December  31  of  any  given  year. 
For  days  on  which  the  insured  branch 
is  closed,  balances  from  the  previous 
business  day  are  to  be  used. 
Calculations  of  the  average  book  value 
of  the  insured  branch's  liabilities  for  a 
quarter  shall  be  retained  by  the  insiu^d 
branch  until  the  next  federal 
examination. 

§  347.21 2    Deductions  from  tt>e 
assessment  base. 

An  insiu'ed  branch  may  deduct  firom 
its  assessment  base  deposits  in  the 
insiued  branch  to  the  credit  of  the 
foreign  bank  or  any  office,  branch  or 
agency  of  and  any  wholly  owned 
subsidiary  of  the  foreign  bank. 

§347.213    FDIC  approval  to  conduct 
activities  not  permissible  for  federal 
branches. 

(a)  Scope.  A  foreign  bank  operating  an 
insured  state  branch  which  desires  to 
engage  in  or  continue  to  engage  in  any 
type  of  activity  that  is  not  permissible 
for  a  federal  branch,  pursuant  to  the 
National  Bank  Act  (12  U.S.C,  21  et  seq.) 
or  any  other  federal  statute,  regulation, 
official  bulletin  or  circular,  written 
order  or  interpretation,  or  decision  of  a 
court  of  competent  jimsdiction  (each  an 
impermissible  activity),  shall  file  a 
written  application  for  permission  to 
conduct  such  activity  with  the  FDIC 
piursuant  to  §  347.405. 

(b)  Exceptions.  A  foreign  bank 
0{}erating  an  insuired  state  branch  which 
would  otherwise  be  required  to  submit 
an  application  piusuant  to  paragraph  (a) 
of  this  section  will  not  be  required  to 
submit  such  an  application  if  the 
activity  it  desires  to  engage  in  or 
continue  to  engage  in  has  been 
determined  by  the  FDIC  not  to  present 

a  significant  risk  to  the  affected  deposit 
insurance  fund  pursuant  to  12  CFR  Part 
362,  "Activities  and  Investment  of 
Insured  State  Banks". 


(c)  Agency  activities.  A  foreign  bank 
operating  an  insvued  state  branch  which 
would  otherwise  be  required  to  submit 
an  application  piusuant  to  paragraph  (a) 
of  this  section  will  not  be  required  to 
submit  such  an  application  if  it  desires 
to  engage  in  or  continue  to  engage  in  an 
activity  conducted  as  agent  which 
would  be  a  permissible  agency  activity 
for  a  state-chartered  bank  located  in  the 
state  which  the  state-licensed  insured 
branch  of  the  foreign  bank  is  located 
and  is  also  permissible  for  a  state- 
licensed  branch  of  a  foreign  bank 
located  in  that  state;  provided,  however, 
that  the  agency  activity  must  be 
permissible  piu^uant  to  any  other 
applicable  federal  law  or  regtilation. 

(d)  Conditions  of  approval.  Approval 
of  such  an  application  may  be 
conditioned  on  the  applicant's 
agreement  to  conduct  the  activity 
subject  to  specific  limitations,  such  as 
but  not  limited  to  the  pledging  of  assets 
in  excess  of  the  requirements  of 

§  347.210  and/or  the  maintenance  of 
eligible  assets  in  excess  of  the 
requirements  of  §  347.211.  In  the  case  of 
an  application  to  initially  engage  in  an 
activity,  as  opposed  to  an  application  to 
continue  to  conduct  an  activity,  the 
insured  branch  shall  not  commence  the 
activity  imtil  it  has  been  approved  in 
writing  by  the  FDIC  piu^uant  to  this 
part  and  the  Board  of  Governors  of  the 
Federal  Reserve  System  (Board  of 
Governors),  and  any  and  all  conditions 
imposed  in  such  approvals  have  been 
satisfied. 

(e)  Divestiture  or  cessation.  (1)  If  an 
application  for  permission  to  continue 
to  conduct  an  activity  is  not  approved 
by  the  FDIC  or  the  Board  of  Governors, 
the  applicant  shall  submit  a  plan  of 
divestiture  or  cessation  of  the  activity  to 
the  appropriate  regional  director  in 
accordance  with  the  terms  set  forth  in 

§  347.405(d). 

(2)  A  foreign  bank  operating  an 
insiu^d  state  branch  which  elects  not  to 
apply  to  the  FDIC  for  permission  to 
continue  to  conduct  an  activity  which  is 
rendered  impermissible  by  any  change 
in  statute,  regulation,  official  bulletin  or 
circular,  written  order  or  interpretation, 
or  decision  of  a  coiul  of  competent 
jimsdiction  shall  submit  a  plan  of 
divestiture  or  cessation  to  the 
appropriate  regional  director  in 
accordance  with  the  terms  set  forth  in 

§  347.405(d). 

(3)  Divestitures  or  cessations  shall  be 
completed  within  one  year  from  the 
date  of  the  disapproval,  or  within  such 
shorter  period  of  time  as  the  FDIC  shall 
direct. 


37776 


Federal  Register  /  Vol.  62.  No.  135  /  Tuesday.  July  15,  1997  /  Proposed  Rules 


banking  agencies  deem  appropriate.  The     thirty  days  of  such  action,  and  include  (i)  The  exact  location  of  the  foreign 
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Subpart  C — International  Lending 

§  347.301    Allocated  transfer  risli  reserve. 

(a)  Definitions.  For  the  purposes  of 
this  subpart: 

(1)  Banking  institution  means  an 
insured  state  norunember  bank. 

(2)  Federal  banking  agencies  means 
the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Office  of  the 
Comptroller  of  the  Currency,  and  the 
Federal  Deposit  Insurance  Corporation. 

(3)  International  assets  means  those 
assets  required  to  be  included  in 
banking  institutions'  "Coimtry  Exposure 
Report"  form  (FFIEC  No.  009). 

(4)  Transfer  risk  means  the  possibility 
that  an  asset  caimot  be  serviced  in  the 
currency  of  payment  because  of  a  lack 
of.  or  restraints  on  the  availability  of, 
needed  foreign  exchange  in  the  country 
of  the  obligor. 

(b)  Allocated  Transfer  Risk  Reserve — 
(1)  Establishment  of  Allocated  Transfer 
Risk  Reserve.  A  banking  institution  shall 
establish  an  allocated  transfer  risk 
reserve  (ATRR)  for  specified 
international  assets  when  required  by 
the  FDIC  in  accordance  with  this 
section. 

(2)  Procedures  and  standards — (i) 
foint  agency  determination.  At  least 
annually,  the  federal  banking  agencies 
shall  determine  jointly,  based  on  the 
standards  set  forth  in  paragraph  (b)(2)(ii) 
of  this  section,  the  following: 

(A)  Which  international  assets  subject 
to  transfer  risk  warrant  establishment  of 
an  ATRR; 

(B)  The  amount  of  the  ATRR  for  the 
specified  assets;  and 

(C)  Whether  an  ATRR  established  for 
specified  assets  may  be  reduced. 

(ii)  Standards  for  requiring  ATRR — 
(A)  Evaluation  of  assets.  The  federal 
banking  agencies  shall  apply  the 
following  criteria  in  determining 
whether  an  ATRR  is  required  for 
particular  international  assets: 

(1)  Whether  the  quality  of  a  banking 
institution's  assets  has  been  impaired  by 
a  protracted  inability  of  public  or 
private  obligors  in  a  foreign  country  to 
make  payments  on  their  external 
indebtedness  as  indicated  by  such 
factors,  among  others,  as  whether: 

(i)  Such  obligors  have  failed  to  make 
full  interest  payments  on  external 
indebtedness;  or 

(ij)  Such  obligors  have  failed  to 
comply  with  the  terms  of  any 
restructured  indebtedness;  or 

[Hi)  A  foreign  country  has  failed  to 
comply  with  any  International  Monetary 
Fund  or  other  suitable  adjustment 
program;  or 

(2)  Whether  no  definite  prospects 
exist  for  the  orderly  restoration  of  debt 
service. 


(B)  Determination  of  amount  of 
ATRR.  (1)  In  determining  the  amount  of 
the  ATRR.  the  federal  banking  agencies 
shall  consider: 

(j)  The  length  of  time  the  quality  of 
the  asset  has  been  impaired; 

(ii)  Recent  actions  taken  to  restore 
debt  service  capability; 

[Hi]  Prospects  for  restored  asset 
quality;  and 

(iv)  Such  other  factors  as  the  federal 
banking  agencies  may  consider  relevant 
to  the  quality  of  the  asset. 

[2]  The  initial  year's  provision  for  the 
ATRR  shall  be  ten  percent  of  the 
principal  amount  of  each  specified 
international  asset,  or  such  greater  or 
lesser  percentage  determined  by  the 
federal  banking  agencies.  Additional 
provision,  if  any,  for  the  ATRR  in 
subsequent  years  shall  be  fifteen  percent 
of  the  principal  amount  of  each 
specified  international  asset,  or  such 
greater  or  lesser  percentage  determined 
by  the  federal  banking  agencies. 

(iii)  FDIC  notification.  Based  on  the 
joint  agency  determinations  under 
paragraph  (b)(2)(i)  of  this  section,  the 
FDIC  shall  notify  6acfa  banking 
institution  holding  assets  subject  to  an 
ATRR: 

(A)  Of  the  amount  of  the  ATRR  to  be 
established  by  the  institution  for 
specified  international  assets;  and 

(B)  That  an  ATRR  established  for 
specified  assets  may  be  reduced. 

(3)  Accounting  treatment  of  ATRR — 
(i)  Charge  to  current  income.  A  banking 
institution  shall  establish  an  ATRR  by  a 
charge  to  current  income  and  the 
amounts  so  charged  shall  not  be 
included  in  the  banking  institution's 
capital  or  surplus. 

(ii)  Separate  accounting.  A  banking 
institution  shall  account  for  an  ATRR 
separately  from  the  Allowance  for  Loan 
and  Lease  Losses,  and  shall  deduct  the 
ATRR  from  "gross  loans  and  leases"  to 
arrive  at  "net  loans  and  leases."  The 
ATRR  must  be  established  for  each  asset 
subject  to  the  ATRR  in  the  percentage 
amount  specified. 

(iii)  Consolidation.  A  banking 
institution  shall  establish  an  ATRR,  as 
required,  on  a  consolidated  basis.  For 
banks,  consolidation  should  be  in 
accordance  with  the  procedures  and 
tests  of  significance  set  forth  in  the 
instructions  for  preparation  of 
Consolidated  Reports  of  Condition  and 
Income  (FFIEC  Nos.  031,  032.  033  and 
034). 

(iv)  Alternative  accounting  treatment. 
A  banking  institution  need  not  establish 
an  ATRR  if  it  writes  down  in  the  period 
in  which  the  ATRR  is  required,  or  has 
written  down  in  prior  periods,  the  value 
of  the  specified  international  assets  in 
the  requisite  amount  for  each  such  asset. 


For  purposes  of  this  paragraph, 
international  assets  may  be  vmtten 
down  by  a  charge  to  the  Allowance  for 
Loan  and  Lease  Losses  or  a  reduction  in 
the  principal  amount  of  the  asset  by 
application  of  interest  payments  or 
other  collections  on  the  asset.  However, 
the  Allowance  for  Loan  and  Lease 
Losses  must  be  replenished  in  such 
amount  necessary  to  restore  it  to  a  level 
which  adequately  provides  for  the 
estimated  losses  inherent  in  the  banking 
institution's  loan  and  lease  portfolio. 
(v)  Reduction  of  ATRR.  A  banking 
institution  may  reduce  an  ATRR  when 
notified  by  the  FDIC  or,  at  any  time,  by 
writing  down  such  amount  of  the 
international  asset  for  which  the  ATRR 
was  established. 

i  347.302    Accountlf>g  tor  fees  on 
International  loans. 

(a)  Restrictions  on  fees  for 
restructured  international  loans.  No 
banking  institution  shall  charge,  in 
connection  with  the  restructuring  of  an 
international  loan,  any  fee  exceeding  the 
administrative  cost  of  the  restructuring 
unless  it  amoctizes  the  amoimt  of  the  fee 
exceeding  the  administrative  cost  over 
the  effective  life  of  the  loan. 

(b)  Accounting  treatment.  Subject  to 
paragraph  (a)  of  this  section,  banking 
institutions  shall  account  for  fees  on 
international  loans  in  accordance  with 
generally  accepted  accounting 
principles. 

§347.303    Reporting  and  disclosure  of 
intematiortal  I 


(a)  Requirements.  (1)  Pursuant  to 
section  907(a)  of  the  International 
Lending  Supervision  Act  of  1983  (Tide 
DC.  Pub.  L.  98-181.  97  Stat.  1153) 
(ILSA).  a  banking  institution  shall 
submit  to  the  FDIC,  at  least  quarterly, 
information  regarding  the  amounts  and 
composition  of  its  holdings  of 
international  assets. 

(2)  Pursuant  to  section  907(b)  of  ELSA, 
a  banking  institution  shall  submit  to  the 
FDIC  information  regarding 
concentrations  in  its  holdings  of 
international  assets  that  are  material  in 
relation  to  total  assets  and  to  capital  of 
the  institution,  such  information  to  be 
made  publicly  available  by  the  FDIC  on 
request. 

(b)  Procedures.  The  format,  content 
and  reporting  and  filing  dates  of  the 
reports  required  under  paragraph  (a)  of 
this  section  shall  be  determined  jointly 
by  the  federal  banking  agencies.  The 
requirements  to  be  prescribed  by  the 
federal  banking  agencies  may  include 
changes  to  existing  forms  (such  as 
revisions  to  the  Country  Exposure 
Report.  Form  FFIEC  No.  009)  or  such 
other  requirements  as  the  federal 
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banking  agencies  deem  appropriate.  The 
federal  banking  agencies  also  may 
determine  to  exempt  from  the 
requirements  of  paragraph  (a)  of  this 
section  banking  institutions  that,  in  the 
federal  banking  agencies'  judgment, 
have  de  minimis  holdings  of 
international  assets. 

(c)  Reservation  of  Authority  Nothing 
contained  in  this  subpart  shall  preclude 
the  FDIC  from  requiring  from  a  banking 
institution  such  additional  or  more 
frequent  information  on  the  institution's 
holdings  of  international  assets  as  the 
agency  may  consider  necessary. 

Subpart  D— Applications  and 
Dalagations  of  Authorfty 

1347.401  DelMtions. 

For  the  purposes  of  this  subpart,  the 
following  definitions  apply: 

(a)  Appropriate  regional  director  or 
appropriate  deputy  regional  director 
means  the  appropriate  regional  director 
or  appropriate  deputy  regional  director 
as  defincKl  by  §  303.0  of  ^s  chapter. 

(b)  Board  of  Governors  means  the 
Board  of  Governors  of  the  Bederal 
Reserve  System. 

(c)  Comptroller  means  the  Office  of 
the  Comptroller  of  the  Currency. 

(d)  Eligible  insured  state  nonmember 
bank  means  an  eligible  insured  state 
nonmember  bank  as  defined  by 
§347.102. 

(e)  Federal  branch  means  a  federal 
branch  of  a  foreign  bank  as  defined  by 
§347.201. 

(f)  FDIC  means  the  Federal  Deposit 
Insurance  Corporation. 

(g)  Foreign  bank  means  a  foreign  bank 
as  defined  by  §347.201. 

(h)  Foreign  branch  means  a  foreign 
branch  of  an  insured  state  nonmember 
bank  as  defined  by  §  347.201. 

(i)  Foreign  organization  means  a 
foreign  organization  as  defined  by 
§347.102. 

(j)  Insured  branch  means  an  insiu^d 
branch  of  a  foreign  bank  as  defined  by 
§347.201. 

(k)  Noninsured  branch  means  a 
noninsured  branch  of  a  foreign  bank  as 
defined  by  §347.201. 

(1)  State  bmnch  means  a  state  branch 
of  a  foreign  bank  as  defined  by 
§347.201. 

1347.402  EstaMisMng.  moving  or  dosing 
a  forsign  branch  ol  a  stata  nonmambar 
bank;  1347.103. 

(a)  General  consent.  Written  notice 
under  §  347.103(b)(1)  from  an  eligible 
insured  state  nonmember  bank 
establishing  or  relocating  a  foreign 
branch  pursuant  to  the  FDIC's  general 
consent  procedure  must  be  provided  to 
the  appropriate  regional  director  within 


thirty  days  of  such  action,  and  include 
the  location  of  the  foreign  branch, 
including  a  street  address,  and  a 
statement  that  the  foreign  branch  will 
not  be  located  on  a  site  on  the  World 
Heritage  List  or  on  the  foreign  country's 
equivalent  of  the  National  Register  of 
Historic  Places,  in  accordance  with 
section  402  of  the  National  Historic 
Preservation  Act  Amendments  of  1989 
(16  U.S.C.  470a-2).  The  appropriate 
regional  director  will  provide  written 
acknowledgment  of  receipt  of  the 
notice. 

(b)  Prior  notice.  (1)  Prior  notice  under 
§  347.103(b)(2)  from  an  eligible  insured 
state  nonmember  bank  establishing  a 
foreign  branch  pursuant  to  the  FDIC's 
prior  notice  procedure  must  be  filed 
with  the  appropriate  regional  director 
and  contain  the  foUoMring  information: 

(i)  The  exact  location  of  the  foreign 
branch,  including  a  street  address,  and 
a  statement  that  the  foreign  branch  will 
not  be  located  on  a  site  on  the  World 
Heritage  List  or  on  the  foreign  country's 
equivalent  of  the  National  Register  of 
Historic  Places,  in  accordance  with 
section  402  of  the  National  Historic 
Preservation  Act  Amendments  of  1989 
(16  U.S.C.  470a-2); 

(ii)  Details  concerning  any 
involvement  in  the  proposal  by  an 
insider  of  the  bank,  including  any 
financial  arrangements  relating  to  fees, 
the  acquisition  of  property,  leasing  of 
property,  and  construction  contracts; 

(iii)  A  brief  description  of  the  bank's 
business  plan  with  respect  to  the  foreign 
branch;  and 

(iv)  A  brief  description  of  the 
activities  of  the  branch. 

(2)  The  appropriate  regional  director 
will  provide  written  acknowledgment  of 
the  date  of  receipt  of  the  notice  and  the 
bank  may  establish  the  foreign  branch 
45  days  after  such  date,  or  upon  such 
earlier  time  as  authorized  by  the  FDIC. 
unless  the  FDIC  promptly  provides  the 
bank  written  notification  that  the 
application  will  be  processed  under 
paragraph  (d)  of  this  section  because: 

(i)  The  application  presents  a 
significant  supervisory  concern;  or 

(ii)  The  application  presents  a 
significant  legal  or  policy  issue. 

(c)  Closing.  The  notice  of  closing 
required  by  §  347.103(b)(5)  should  be  in 
letter  form  to  the  appropriate  regional 
director  and  include  the  name,  location. 
and  date  of  closing  of  the  closed  branch. 

(d)  Content  of  branch  application.  (1) 
An  application  by  an  insured  state 
nonmember  bank  required  by 

§  347.103(b)  and  which  is  not  eligible 
for  treatment  under  general  consent  or 
prior  notice,  must  be  in  writing  and 
contain  the  following  information: 


(i)  The  exact  location  of  the  foreign 
branch,  including  a  street  address; 

(ii)  Details  concerning  any 
involvement  in  the  proposal  by  an 
insider  of  the  bank,  including  any 
financial  arrangements  relating  to  fees, 
the  acquisition  of  property,  leasing  of 
property,  and  construction  contracts; 

(iii)  A  brief  description  of  the  bank's 
business  plan  with  respect  to  the  foreign 
branch; 

(iv)  A  brief  description  of  the 
activities  of  the  branch,  and  to  the 
extent  any  activities  are  not  authorized 
by  §  347.103(a),  the  bank's  reasons  why 
they  should  be  approved;  and 

(v)  A  statement  whether  the  foreign 
branch  would  be  located  on  a  site  on  the 
World  Heritage  List  or  on  the  foreign 
country's  equivalent  of  the  National 
Register  of  Historic  Places,  in 
accordance  with  section  402  of  the 
National  Historic  Preservation  Act 
Amendments  of  1989  (16  U.S.C  470a- 

2). 

(2)  The  appropriate  regional  director 
may  request  additional  information  to 
complete  processing. 

(3)  The  application  must  be  filed  with 
the  appropriate  regional  director. 

(e)  zJe/egations  of  authority.  Authority 
is  hereby  delegated  to  the  Director 
(DOS)  and  the  deputy  director,  and  if 
confirmed  in  writing  by  the  Director,  to 
an  associate  director,  appropriate 
regional  director,  or  appropriate  deputy 
regional  director,  to  approve  an 
application  under  paragraph  (d)  of  this 
section  so  long  as: 

(1)  the  requirements  of  section  402  the 
National  Historic  Preservation  Act 
Amendments  of  1989  have  been 
favorably  resolved;  and 

(2)  the  applicant  will  only  conduct 
activities  authorized  by  §  347.103(a). 

f  347.403    Invaatmant  by  inaurad  stale 
nonmambar  banlcs  In  foraign  organlzationa; 
1347.108. 

(a)  General  consent.  Written  notice 
under  §  347.108(a)  from  an  eligible  =» 
insQied  state  nonmember  bank  making 
direct  or  indirect  investments  in  a 
foreign  organization  piusuant  to  the 
FDIC's  general  consent  procedure  must 
be  provided  to  the  appropriate  regional 
director  within  thirty  days  of  such 
action.  The  appropriate  regional  director 
will  provide  written  acknowledgment  of 
receipt  of  the  notice. 

(b)  Prior  notice.  (1)  Prior  notice  under 
§  347.108(b)  from  an  eligible  insured 
state  nonmember  bank  making  direct  or 
indirect  investments  in  a  foreign 
organization  purauant  to  the  FDIC's 
prior  notice  procedure  must  be  filed 
with  the  appropriate  regional  director 
and  contain  the  following  information: 

(i)  Basic  information  about  the  terms 
of  the  transaction,  the  amount  of  the 
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investment  in  the  foreign  organization 
and  the  proportion  of  its  ownership  to 
beacouiied; 

(ii)  Basic  information  about  the 
foreign  organization,  its  fjnanri^ii 
position  and  income,  including  any 
available  balance  sheet  and  income 
statement  for  the  prior  year,  or  financial 
projections  for  a  new  foreign 
organization,  and  a  brief  description  of 
the  foreign  organization's  activities, 
including  any  incidental  activities  in 
the  United  States; 

(iii)  A  listing  of  all  shareholders 
known  to  hold  10  percent  or  more  of 
any  class  of  the  foreign  bank's  or  other 
financial  entity's  stock  or  other  evidence 
of  ownorship,  and  the  amount  held  by 
each;  and 

(iv)  A  brief  description  of  the  bank's 
business  plan  with  respect  to  the  foreign 
organization,  and  if  the  bank  seeks 
approval  to  engage  in  underwriting  or 
dealing  activities,  a  description  of  the 
bank's  plans  and  procedures  to  address 
all  relevant  risks. 

(2)  The  appropriate  regional  director 
will  provide  written  acknowledgment  of 
the  date  of  receipt  of  the  notice  and  the 
bank  may  make  the  investment  45  days 
after  such  data,  or  upon  such  earlier 
time  as  authorized  by  the  FDIC.  unless 
the  FDIC  promptiy  provides  the  bank 
written  notification  that  the  application 
virill  be  processed  under  paragraph  (c)  of 
this  section  because: 

(i)  The  application  presents  a 
significant  supervisory  concern;  or 

(ii)  The  application  presents  a 
significant  legal  or  policy  issue. 

(c)  Content  of  application.  (1)  An 
application  by  an  insured  state 
nonmember  bank  which  is  not  eligible 
for  treatment  imder  general  consent  or 
prior  notice  required  by  §  347.108(d). 
must  be  in  writing  and  contain  the 
following  information: 

(i)  Basic  information  about  the  terms 
of  the  transaction,  the  amount  of  the 
investment  in  the  foreign  oi^ganization 
and  the  proportion  of  its  ownership  to 
be  acquired; 

(ii)  Basic  information  about  the 
foreign  organization,  its  financial 
position  and  income,  including  any 
available  balance  sheet  and  income 
statement  for  the  prior  year,  or  financial 
projections  for  a  new  foreign 
organization; 

(iii)  A  listing  of  all  shareholdera 
known  to  hold  10  percent  or  more  of 
any  class  of  the  foreign  bank's  or  other 
financial  entity's  stock  or  other  evidence 
of  ownership,  and  the  amount  held  by 
each; 

(iv)  A  brief  description  of  the  bank's 
business  plan  with  respect  to  the  foreign 
organization,  and  if  the  bank  seeks 
approval  to  engage  in  underwriting  or 


Hanling  activities,  a  description  of  the 
bank's  plans  and  procedures  to  address 
all  relevant  risks; 

(v)  A  brief  description  of  the  foreign 
organization's  activities,  and  to  the 
extent  such  activities  are  not  authorized 
by  subpart  A  of  part  347,  the  bank's 
reasons  why  they  should  be  approved; 
and 

(vi)  A  brief  descripticm  of  any 
business  or  activities  which  the  foreign 
organization  will  conduct  directly  or 
indirectly  in  the  United  States,  and  to 
the  extent  such  activities  are  not 
authorized  by  subpart  A  of  part  347,  the 
bank's  reasons  why  they  should  be 
approved. 

(2)  The  appropriate  regional  director 
may  request  additional  information  to 
complete  processing. 

(3)  The  application  must  be  filed  with 
the  appropriate  regional  director. 

(d)  Delegations  of  authority.  Authority 
is  delegated  to  the  Director  (IXDS)  and 
the  deputy  director,  and  if  confirmed  in 
writing  by  the  director,  to  an  associate 
director,  appropriate  regional  director, 
or  appropriate  deputy  regional  director 
to  approve  or  deny  applications  under 
paragraph  (c)  of  this  section  so  long  as 
the  investment  complies  with  the 
activities  restrictions,  investment  limits, 
and  other  requirements  of  §  347.104 
through  §347.107. 

§  347.404    Examptiona  from  Inauranoa 
ra^iiiiamanl  for  a  atala  brandi  of  a  forsign 
bMlqf347.206(^ 

(a)  Application  for  an  exemption.  A 
foreign  bank  may  apply  to  the  FDIC  for 
consent  to  operate  a  branch  as  a 
noninsured  branch  as  required  by 

§  347.206(b). 

(b)  Contents  of  application.  The 
application  must  be  in  Avriting  and 
include  the  following  information  and 
documentation: 

(1)  The  kinds  of  deposit  activities  in 
which  the  branch  proposes  to  engage; 

(2)  The  expected  source  of  deposits; 

(3)  The  manner  in  which  deposits  will 
be  solicited; 

(4)  How  this  activity  will  maintain  or 
improve  the  availability  of  credit  to  all 
sectors  of  the  United  States  economy, 
including  the  international  trade  finance 
sector, 

(5)  That  the  activity  will  not  give  the 
foreign  bank  an  unfair  competitive 
advantage  over  United  States  banking 
organizations;  and 

(6)  A  resolution  by  the  foreign  bank's 
board  of  directors  authorizing  the  filing 
of  the  application;  or  if  a  resolution  is 
not  required  by  the  applicant's 
organizational  dociunents.  the  request 
shall  include  evidence  of  approval  by 
the  foreign  bank's  senior  management. 


(c)  Application  filing.  The  request 
must  be  filed  with  the  appropriate 
regional  director. 

(d)  Additional  information.  The 
appropriate  regional  director  may 
request  additional  information  to 
complete  the  application  processing. 


1347.406  Approval  for  aninaufsdt 
brancti  of  a  foraign  bank  to  oonduol 
sBsvnisB  noi  psrmMsaaa  lor  isoarsi 
brancbaa;  1347.213. 

(a)  Application  for  permission.  A 
foreign  bank  operating  an  insured  state 
branch  which  desires  to  engage  in  or 
continue  to  engage  in  any  type  of 
activity  that  is  not  permissible  for  a 
federal  branch  shall  file  a  written    . 
application  for  permission  to  conduct 
such  activity  with  the  FDIC  as  required 
by  §347.213. 

(b)  Contents  of  application.  An 
application  submitted  piusuant  to 
paragraph  (a)  of  this  section  shall  be  in 
letter  form  and  shall  include  the 
folloMong  information  and 
documentation: 

(1)  A  Inief  description  of  the  activity, 
including  the  manner  in  which  it  will 
be  conducted  and  an  estimate  of  the 
expected  dollar  volume  associated  vrith 
the  activity; 

(2)  An  analysis  of  the  impact  of  the 
proposed  activity  on  the  condition  of 
the  United  States  operations  of  the 
foreign  bank  in  general  and  of  the 
branch  in  p>articular,  including  a  copy, 
if  available,  of  any  feasibility  study, 
management  plan,  financial  projections, 
business  plan,  or  similar  document 
concerning  the  conduct  of  the  activity; 

(3)  A  resolution  by  the  applicant's 
board  of  directors  or,  if  a  resolution  is 
not  required  pursuant  to  the  applicant's 
organizational  documents,  evidence  of 
approval  by  senior  management 
authorizing  the  conduct  of  such  activity 
and  the  filing  of  this  application; 

(4)  A  statement  by  the  applicant  of 
whether  or  not  it  is  in  compliance  with 
§§  347.210  and  347.211,  Pledge  of 
Assets  and  Asset  Maintenance, 
respectively; 

(5)  A  statement  by  the  applicant  that 
it  has  complied  with  all  requirements  of 
the  Board  of  Governors  concerning 
applications  to  conduct  the  activity  in 
question  and  the  statiis  of  such 
application,  including  a  copy  of  the 
Board  of  Governors'  disposition  of  such 
application,  if  applicable;  and 

(6)  A  statement  of  why  the  activity 
will  pose  no  significant  risk  to  the  Bank 
Insurance  Fimd. 

(c)  Board  of  Governors  application. 
An  applicant  may  submit  to  the  FDIC  a 
copy  of  its  application  to  the  Board  of 
Governors,  provided  that  such 
application  contains  the  information 
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described  in  paragraph  (b)  of  this 
section. 

(d)  Divestiture  or  cessation.  (1)  An 
applicant  that  is  required  to  submit  a 
plan  of  divestiture  or  cessation  for  any 
of  the  reasons  set  forth  in  §347.21 3(e) 
shall  submit  a  detailed  written  plan  of 
divestiture  or  cessation  within  60  days 
of  the  disapproval  or  the  triggering 
event. 

(2)  The  divestiture  or  cessation  plan 
shall: 

(i)  Describe  in  detail  the  manner  in 
which  the  applicant  will  divest  itself  of 
or  cease  the  activity  in  question;  and 

(ii)  Shall  include  a  projected  timetable 
describing  how  long  the  divestiture  or 
cessation  is  expected  to  take. 

(e)  Filing  procedures.  Applications 
and  divestiture  plans  pursuant  to  this 
section  shall  be  filed  with  the 
appropriate  regional  director. 

(f)  Additional  information.  The 
appropriate  regional  director  may 
request  additional  information  to 
complete  the  application  or  divestiture 
plan  processing. 

(g)  Delegation  of  authority.  Authority 
is  hereby  delegated  to  tiie  Ehrector 
(DOS)  and  the  deputy  director  and, 
where  confirmed  in  writing  by  the 
Director,  to  an  associate  director,  or  to 
the  appropriate  regional  director  or 
deputy  regional  director,  to  approve 
plans  of  divestiture  and  cessation 
submitted  pursuant  to  paragraph  (d)  of 
this  section. 

PART  351— (REIKIOVED] 

17.  Part  351  is  removed. 

PART  362— ACTIVmES  AND 
INVESTMENTS  OF  INSURED  STATE 
BANKS 

18.  The  authority  citation  of  part  362 
continues  to  read  as  follows: 

Anthority:  12  U.S.C.  1816, 1818, 1819 
(Tenth),  1831a. 

19.  hi  §  362.4.  paragraph  (c}(3)(i)(A}  is 
revised  to  read  as  follows: 

1362.4    Activtties  of  insured  ttate  banks 
and  thetr  subsidiaries. 

•        •        >        *        • 

(c)»   •   • 
(3)*    •    • 

(«•   *    • 

(A)  Directly  guarantee  the  obligations 
of  others  as  provided  for  in 
§  347.103(a)(1)  of  this  chapter;  and 

***** 

By  order  of  the  Board  of  Directors. 
Dated  at  Washington,  D.C.  this  24th  day  of 
June,  1997. 


Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman. 

Executive  Secretary. 

[FR  Doc.  97-17270  Filed  7-14-97;  8:45  ami 
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Airworthiness  Directives;  Boeing 
lyiodel  727  Series  Airplenes  Modified  in 
Accordance  witti  Supplemental  Type 
Certificate  SA1444SO,  SA1509SO, 
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AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes  that  have  been  converted  from 
a  passenger  to  a  cargo-carrying 
("freighter")  configuration.  This 
proposal  would  require  limiting  the 
payload  on  the  main  cargo  deck  by 
revising  the  Limitations  Sections  of  all 
Airplane  Flight  Manuals  (AFM).  AFM 
Supplements,  and  Airplane  Weight  and 
Balance  Supplements  for  these 
airplanes.  This  proposal  also  provides 
for  the  submission  of  data  and  analysis 
that  substantiates  the  strength  of  the 
main  cargo  deck,  or  modification  of  the 
main  cargo  deck,  as  optional 
terminating  action  for  these  payload 
restrictions.  This  proposal  is  prompted 
by  the  FAA's  determination  that 
unreinforced  floor  structure  of  the  main 
cargo  deck  is  not  strong  enough  to 
enable  the  airplane  to  safely  carry  the 
maximum  payload  that  is  currently 
allowed  in  this  area.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  floor 
structure,  which  could  lead  to  loss  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
August  22,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
81-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 


p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  C.  Fox,  Senior  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-2777; 
£ax  (425)  227-1181. 

SUPPt-EMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  97-NM-81-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-103.  Attention:  Rules  Docket  No. 
97-NM-81-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  issued  supplemental 
type  certificates  (STC)  for  converting 
certain  Boeing  Model  727  and  747  series 
airplanes  from  a  passenger  to  a  cargo- 
carrying  ("freighter")  configuration. 
These  freighter  conversions  entail  such 
modifications  as  removal  of  the 
passenger  interior,  the  installation  of 
systems  to  handle  cargo  containers 
(such  as  pallets  and  other  unit  load 


i77«n 


Federal  Reoster  /  Vol.  62,  No.  135  /  Tuesday.  July  15,  1997  /  Proposed  Rules 


Federal  Register  /  Vol.  62,  No.  135  /  Tuesday,  July  15,  1997  /  Proposed  Rules  37779 


devices),  the  installation  of  a  side  cargo 
door  for  the  main  cargo  deck,  and 
alterations  to  such  systems  as  the 
hydraulic,  electrical,  and  smoke 
detection  systems  that  are  associated 
with  the  transport  of  cargo.  When  a 
conve?rion  is  completed,  the  weight 
permitted  to  be  carried  ("payload")  on 
the  main  cargo  deck  is  significanUy 
greater  than  the  payload  allowed  in  that 
same  area  when  the  airplane  was  in  its 
original  passenger  configuration. 

On  December  27, 1995,  the  FAA 
issued  Airworthiness  Directive  (AD)  96- 
01-03,  amendment  39-9479  (61  FR  118, 
January  3, 1996).  The  FAA  took  this 
action  after  determining  that  Model  747 
passenger  airplanes  converted  to 
freighters  under  certain  STC's  are  not 
structurally  capable  of  safely  carrying 
the  payload  allowed  on  the  main  cargo 
deck.  This  condition  is  due  to  structural 
deficiencies  in  the  floor  beams  of  this 
deck,  as  well  as  in  the  fuselage  structure 
surrounding  the  side  car^go  door  for  this 
area.  That  AD  requires  operators  of 
those  Model  747  freighters  to  reduce  the 
maximum  payload  that  can  be  carried 
on  the  main  cargo  deck  in  order  "[t)o 
prevent  collapse  of  the  aft  fuselage  due 
to  inadequate  strength  in  the  airplane 
structure  and  subsequent  separation  of 
the  aft  fuselage  from  the  airplane." 
Model  747  freighters  afiiacted  by  AD  96- 
01-03  were  converted  under  STC's  held 
by  GATX/Airlog  Company  ("GATX") 
when  that  AD  was  issued.  GATX  had 
acquired  the  original  STC's  from  Hayes 
International  Corporation  (liayes). 

During  its  investigation  of  the 
circtimstances  that  led  to  the  issuance  of 
AD  96-01-03,  the  FAA  determined  that 
similar  unsafe  conditions  were  likely  to 
be  foimd  on  certain  Model  727  series 
airplanes  that  had  been  converted  to 
freighters  in  a  comparable  manner.  The 
bases  for  these  concerns  were  that 
similar  procedures  and  design  methods 
had  been  used  on  both  the  727  and  747 
models,  and  that  these  STC's  could  be 
traced  back  to  the  same  companies. 

Actions  Subsequent  to  AD  96-01-03 

In  response  to  those  concerns,  the 
FAA's  Transport  Airplane  Directorate 
established  a  design  review  team  of 
FAA  engineers  to  identify  any  safety 
problems  pertaining  to  certain  interior 
and  side  cargo  door  STC's  for  Model  727 
series  airplanes,  and  to  make 
recommendations  for  correcting  any 
unsafe  conditions. 

The  design  review  team  has 
determined  that  there  are  more  than  10 
STC's  for  Model  727  freighters 
("freighter  STC's"  or  "Model  727 
freighter  STC's")  that  need  to  be 
reviewed.  These  freighter  STC's  are 
individually  held  by  Aeronautical 


Engineers,  Inc.  (AEI),  ATAZ,  Inc. 
(A'TAZ),  Federal  Express  Corporation 
(FedEx),  and  Pemco  Aeroplex,  Inc. 
(Pemco).  The  STC's  held  by  Pemco  are 
SA1444S0,  which  pertains  to  the  cargo 
door  and  cargo  compartment  interior  on 
Model  727-100  series  airplanes; 
SA1509SO,  which  pertains  to  the  cargo 
door  on  Model  727-100  and  -200  series 
airplanes;  SA1543SO,  which  pertains  to 
the  cargo  compartment  interior  of  Model 
727-100  and  -200  series  airplanes; 
SA1896SO,  which  pertains  to  the  cargo 
door  and  cargo  compartment  interior  of 
Model  727-100  series  airplanes; 
SA1740SO,  which  pertains  to  the  cargo/ 
passenger  compartment  interior  of 
Model  727-100  series  airplanes;  and 
SA1667SO,  which  pertains  to 
provisions  for  a  ninth  cargo  pcdlet  on 
Model  727-100  series  airplanes.  Over 
300  Model  727  series  airplanes  of  both 
U.S.  and  foreign  r^istry  have  been 
modified  in  accordance  with  these 
STC's,  and  more  than  32  operators 
worldwide  use  these  freighters. 

In  reviewing  these  freighter  STC's,  the 
design  review  team  applied  the 
standards  of  Civil  Air  Regulations  (CAR) 
part  4b,  applicable  to  the  original 
Boeing  Model  727  airplane.  These 
federal  standards  establish  minimum 
safety  requirements.  A  design  which 
does  not  meet  these  standards  is 
presumed  to  be  unsafe. 

Between  September  1996  and 
February  1997,  members  of  the  design 
review  team  made  four  visits  to  inspect 
Model  727  series  airplanes  that  were  in 
the  process  of  being  converted  or 
already  had  been  converted  under  these 
freighter  STC's.  Site  visits  were 
conducted  at  Pemco  World  Air  Services 
in  Dothan,  Alabama  (Pemco  STC's);  the 
Tramco  repair  station  in  Everett, 
Washington  (FedEx  STC's  that  had 
originally  been  developed  by  Hayes); 
and  Professional  Modification  Services 
(PMS),  Inc.'s.  facility  in  Miami,  Florida 
(AEI  and  ATAZ  STC's). 

On  all  of  the  Model  727  series 
airplanes  inspected  during  these  site 
visits,  the  design  review  team  observed 
that  the  original  passenger  floor  beams, 
which  now  support  the  main  cargo 
deck,  had  not  been  structurally 
reinforced  by  the  STC  modification  for 
the  heavier  payloads  these  freighters  are 
permitted  to  carry. 

These  STC  freighters  typically  are 
allowed  to  carry  8.000  pound  containers 
(weight  of  the  cargo  and  container)  on 
the  main  cargo  deck.  Because  these 
containers  are  88  inches  long,  the 
running  load  (the  weight  that  can  be 
placed  on  a  longitudinal  section  of  the 
main  cargo  deck)  is  90  pounds  per  inch 
(8.000  poimds  divided  by  88  inches). 
This  running  load  of  90  pounds  per  inch 


is  a  safety  concern  because  it  is 
approximately  2.6  times  higher  than  the 
maximum  running  load  of  34.5  poimds 
per  inch  allowed  on  these  same  floor 
beams  when  the  airplane  was  in  a 
passenger  configuration. 

FAA  Stmctural  Analyns  of  die  Flotu- 
Beams  of  tbe  Main  Caifo  Deck 

The  design  review  team  examined  the 
dociunents  that  the  current  or  a 
previous  STC  holder  had  submitted 
when  seeking  original  FAA  approval  of 
the  STC  application.  The  team  was 
unable  to  find  any  data  to  verify  that  the 
unreinforced  floor  structure  of  the  main 
cargo  deck  can  safely  8upp>ort  the 
heavier  freighter  payloads. 

To  independentiy  evaluate  whether 
these  floor  beams  are  strong  enough  to 
support  the  miiYiiniiTTi  payload 
permitted  by  the  STC's,  the  design 
review  team  performed  a  limited 
structiu^  analjTsis  of  the  design  of  each 
main  cargo  deck  viewed  during  its  site 
visits. 

'In  analyzing  the  floor  beams  of  the 
main  cargo  deck,  the  FAA  engineer; 
used  the  payload  configuration  defir  ad 
in  the  weight  and  balance  documents 
for  each  STC.  (These  STC  freighters  are 
operated  in  accordance  with  FAA- 
approved  Weight  and  Balance 
Supplements,  which  specify  the 
payload  that  can  be  carried  onboard,  as 
well  as  the  maximum  payload  and 
assigned  location  for  individual 
containers  on  the  main  cargo  deck.) 
Most  of  the  containers  permitted  in  the 
Weight  and  Balance  Supplements  for 
these  STC's  weigh  up  to  8,000  pounds 
each. 

In  its  analysis,  the  design  review  team 
considered  the  different  cargo  handling 
system  configurations  observed  on  the 
STC  freighters  during  the  site  visits; 
these  systems  include  roller  trays  and 
container  locks.  The  roller  trays  are 
attached  to  the  floor  of  the  main  cargo 
deck,  and  enable  cargo  to  be  rolled 
forward  and  aft.  These  trays  also 
support  the  weight  of  the  cargo 
containers.  The  container  locks,  which 
hold  a  container  in  place,  are  spaced 
along  the  floor  of  the  main  cargo  deck 
for  all  of  these  STC's  but  one;  that  STC 
also  has  side  vertical  cargo  container 
restraints  ("side  restraints').  The 
analysis  is  based  on  the  use  of 
containers  that  are  88  inches  by  125 
inches,  and  the  location  of  the 
horizontal  center  of  gravity  for  the  total 
payload  in  each  container  was  within 
8.8  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  forward 
and  aft  direction  and  12.5  inches  from 
the  geometric  center  of  the  base  of  the 
container  for  the  left  and  right  direction. 
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The  design  review  team  used 
commonly  accepted  analytical  methods 
in  its  structural  analyses.  This 
methodology,  or  an  equivalent,  was 
applicable  when  the  STC  application 
was  originally  submitted  for  approval, 
and  it  is  applicable  today.  None  of  the 
floor  analyses  performed  by  the  team 
involved  the  application  of  advanced 
technologies  such  as  finite  element 
modeling.  The  results  of  these  structural 
analyses  were  consistent  with  data 
provided  by  Boeing,  which  had 
originally  built  these  airplanes  as 
passenger  transports,  and  with  some  of 
the  data  provided  by  these  STC  holders. 
To  evaluate  the  adequacy  of  the  floor, 
the  team  determined  that  the  most  likely 
"critical  case"  (the  conditions  or 
circumstances  that  exert  the  greatest 
forces  on  the  main  cargo  deck)  would  be 
the  "down  gust"  conditions  specified  in 
CAR  part  4b.  Down  gusts  are  downward 
vertical  movements  of  air  that  occur  in 
turbulence  and  storms.  Down  gusts 
exert  a  downward  force  on  the  entire 
airplane.  As  this  force  causes  the 
airplane  to  accelerate  downward, 
containers  on  the  main  cargo  deck— 
because  of  inertia — are  pulled  upward. 
This  upward  force  on  the  containers  is 
transmitted  through  the  container  locks 
and  into  the  floor  beams.  On  these  STC 
freighters,  this  upward  force  coidd  bend 
these  floor  beams  upward  to  failure,  and 
the  failure  of  even  a  single  beam  could 
result  in  loss  of  the  airplane. 

Even  if  the  floor  beams  of  the  main 
cargo  deck  only  become  deformed,  the 
results  could  be  catastrophic.  Because 
flight  control  system  cables  and  fuel 
lines  pass  through  small  holes  in  these 
floor  beams,  significant — although 
temporary— deformation  of  these  beams 
could  jam  the  cables  or  break  fuel  Unes. 
Consequently,  this  could  reduce 
controllability  of  the  airplane,  cause  fuel 
starvation  of  one  or  more  engines,  or 
lead  to  a  fire  in  the  fuselage. 

The  FAA  also  has  determined  that 
performance  of  the  flight  maneuvers 
defined  in  CAR  part  4b  would  produce 
critical  case  forces  on  these  STC 
freighters,  and  consequent  deformation 
or  &ilure  of  floor  beams  on  the  main 
cargo  deck.  These  maneuvers  would 
cause  upward  forces  on  the  cargo 
containers  relative  to  the  floor.  Because 
of  the  location  of  the  container  locks, 
the  floor  beams  at  the  forward  or  aft 
edges  of  the  containers  would  be  more 
critically  loaded,  and  consequently 
deflected  upward. 

Determining  Floor  Strength  (The 
"Margin  of  SafiBty") 

The  measure  of  the  ability  of  the  floor 
beams  of  the  main  cargo  deck  to  support 
the  stresses  caused  by  various  load  cases 


(combinations  of  specific  container 
weights  with  either  wind  gust 
conditions  or  airplane  maneuvers)  is  its 
"margin  of  safety."  Because  the  floor 
must  be  designed  to  withstand  the 
critical  case  stresses,  the  design  review 
team  calculated  the  margin  of  safety 
when  the  floor  is  subject  to  the 
turbulent  "down  gust"  wind  conditions 
defined  in  CAR  part  4b. 

The  equation  for  determining  the 
margin  of  safety  is: 


Margin  of  Safety  ■ 


Allowable  Stress 


-1 


Applied  Stress 
In  this  equation,  "Allowable  Stress"  is 
the  measure  of  the  strength  of  a  floor 
beam  of  the  main  cargo  deck.  "Applied 
Stress"  is  the  stress  level  produced  in 
that  floor  beam  multiplied  by  a  "factor 
of  safety"  of  1.5.  The  weight  of  the 
containers  on  the  floor  b^m,  flight 
conditions  (for  example,  wind  gusts  or 
airplane  maneuvers),  and  other  forces, 
such  as  pressurization  of  the  fuselage, 
all  combine  to  create  the  "applied 
stress"  level  in  that  floor  bMm.  CAR 
4b.200(a)  requires  the  inclusion  of  the 
1.5  foctor  of  safety  in  structural  designs. 
(This  foctor  is  discussed  in  the 
"Elimination  of  the  1.5  Factor  of  Safety" 
section  of  this  preamble.) 

When  the  margin  of  safety  is  zero  for 
all  load  cases,  the  structure  meets  the 
miniTTiiim  requirements  of  CAR  part  4b. 
A  structiire  with  a  margin  of  safety 
greater  than  zero  exceeds  those 
standards.  A  structure  with  a  margin  of 
safety  of  less  than  zero  does  not  meet 
these  minimum  requirements,  and  is 
presumed  to  be  unsafe.  If  the  margin  of 
safety  reaches  - 1  (the  extreme  case), 
the  structure  is  not  strong  enough  to 
withstand  the  stresses  generated  by  any 
load  case  without  failing. 

Using  this  equation,  the  design  review 
team  calculated  margins  of  safety  for  the 
STC  floor  designs  as  ranging  from 
approximately  -0.55  to  -0.63.  Because 
of  the  large  negative  margins  of  safety 
that  were  calculated  for  the  down  gust 
condition  (the  most  likely  critical  case), 
the  FAA  did  not  analyze  other  load 
cases. 

For  the  margins  of  safety  to  be 
positive  for  the  "down  gust"  condition, 
the  FAA  determined  that  these  STC 
freighters  must  be  limited  to  less  than 
50%  of  the  typical  maximum  payload  of 
8,000  poimds  per  container  currently 
allowed  by  the  STC's.  From  its  analyses, 
the  design  review  team  determined  that 
these  main  cargo  decks  are  capable  of 
supporting  a  maximum  payload  of 
approximately  3,000  pounds  per 
container  (a  mmfiirniTn  nuuiing  load  of 
34.5  pounds  per  inch)  in  all  areas  of  the 
main  cargo  deck,  except  in  the  area 


adjacent  to  the  side  cargo  door.  In  that 
side  door  area,  containers  would  be 
restricted  to  a  maximum  payload  of 
approximately  2,700  poimds  per 
container  (a  mmfimum  running  load  of 
31.0  pounds  per  inch)  due  to  structural 
configurations  a&cting  the  strength  of 
the  floor  beams  in  this  area.  These 
running  loads  include  payload  in  the 
lower  lobe  cargo  compartments,  and  any 
other  load  applied  to  the  bottom  of  the 
floor  beams  of  the  main  cargo  deck.  [The 
Air  Transport  Association  of  America 
(ATA)  recommended  a  maximum 
payload  of  6,000  pounds  per  container. 
This  recommendation,  which  is 
discussed  in  the  "ATA 
Recommendations  for  a  Final  Rule" 
section  of  this  preamble,  is  substantially 
above  the  safe  payload  limits  calculated 
by  the  design  review  team,  and  would 
result  in  a  nesative  margin  of  safety.) 

Typically,  freighters  converted  under 
these  STC's  are  flowed  to  carry  11  or 
12  containers  on  the  main  cargo  deck. 
Containers  in  most  areas  of  this  deck 
have  a  maximum  payload  of  up  to  8,000 
pounds  per  container;  over  the  wing  and 
landing  gear  area,  this  maximum 
payload  per  container  can  be  up  to 
10.000  pounds.  Although  it  would  seem 
that  these  STC  freighters  could  cany  up 
to  a  total  of  100,000  potmds,  the 
ma^iTniim  payload  is  actually  limited  by 
the  strength  of  the  fuselage  as  well  as 
the  strength  of  the  floor  beams. 
Consequently,  the  current  maximum 
payloads  on  these  airplanes  range  from 
54,000  pounds  (for  a  Model  727-100 
series  airplane)  to  62,000  pounds  (for  a 
Model  727-200  series  airplane), 
depending  on  the  configuration  of  the 
freighter.  The  FAA's  structural  analysis 
shows  that  the  maximum  payload 
should  be  limited  to  approximately 
35,000  pounds.  This  maximum  payload 
is  approximately  22%  less  than  the 
average  payload  of  45,000  pounds  that 
has  been  reported  by  some  operators  of 
these  Model  727  STC  freighters. 

The  FAA  has  determined  that  none  of 
these  main  cargo  decks  are  strong 
enough  for  the  ciurent  maximum 
payloads.  and  therefore  are  unsafe. 
Furthermore,  these  decks  do  not  comply 
with  the  requirements  of  CAR  part  4b. 

Operational  Factors  Affecttng  Payload 
Limitatioa 

The  FAA's  struct\u«l  analysis  was 
based  on  the  "worst  case"  conditions  of 
the  following  operational  fectors: 
maximum  operating  speed  limit, 
airplane  in-flight  weight,  container 
orientation,  and  side  restraints.  The 
FAA  realizes  that  if  restrictions  are 
placed  on  these  factors,  higher  payloads 
can  be  allowed.  Although  the  absolute 
effects  of  these  restrictions  would 
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require  extensive  analysis,  the  FAA  has 
concluded  that  it  is  sufficient  to 
estimate  the  effects  of  these  factors  if 
they  are  only  to  be  applied  for  a  limited 
amount  of  time.  The  FAA  design  review 
team  determined  that  these  restrictions 
would  not  violate  other  load  cases. 

•  Maximum  Operational  Speed  and  In- 
Flight  Weight 

Some  of  these  STC  freighters  are 
allowed  to  fly  at  a  maximiun  operational 
speed  of  390  knots  equivalent  airspeed 
(KEAS).  During  turbulence,  the  forces 
experienced  by  the  airplane  are,  in  part, 
a  function  of  the  aircraft's  s{>eed,  which 
consequently  affects  the  forces  on  the 
floor  beams.  By  reducing  the  mHyimnm 
operational  speed  to  350  knots  indicated 
airspeed  (KIAS),  the  forces  on  the  floor 
beams  during  turbulence  are  reduced. 

The  forces  experienced  by  the 
airplane  during  turbulence  also  are  a 
function  of  the  weight  of  the  aircraft.  A 
heavy  airplane  has  more  inertia,  and 
therefore  is  less  affected  by  severe  gusts 
than  a  lighter  one.  The  FAA  has 
estimated  that  a  minimum  operational 
in-flight  weight  of  100,000  poimds  will 
reduce  the  gust  loads  on  these  airplanes 
and,  therefore,  reduce  the  floor  beam 
loads.  Some  ways  to  ensure  that  the  in- 
flight weight  does  not  fall  below  a 
prescribed  limit  are  to  have  a  minimum 
cargo  weight,  a  minimum  quantity  of 
"tankered"  fuel,  sufficient  ballast,  or  a 
combination  of  these  items. 

•  Container  Orientation 

Typically,  these  STC  freighters  carry 
National  Aerospace  Standard  (NAS) 
3610  class  n  cargo  containers,  which 
have  a  fixed  back  wall;  a  partially  or 
fully  removable  fixint  wall;  and  are  88 
inches  by  125  inches.  Due  to  this 
l&ethod  of  construction,  a  large  portion 
of  the  forces  that  a  container 
experiences  in  "down  gust"  wind 
conditions  or  turbulence  is  carried  by 
the  container's  back  wall,  which  is  its 
strongest  element.  When  cargo 
containers  are  oriented  back-to-back,  a 
large  portion  of  both  container  loads  is 
carried  by  the  same  container  locks. 
This  places  higher  loads  on  the  floor 
beam  supporting  these  locks.  By 
requiring  the  containers  to  be  oriented 
with  the  door  side  of  the  container 
facing  forward,  however,  a  more 
uniform  distribution  of  the  loads  is 
achieved. 

•  Side  Restraints 

A  better  distribution  of  the  container 
load  is  achieved  by  installing  side 
restraints.  The  FAA  estimates  that  there 
can  be  an  increase  in  the  maximum 
payload  per  container  when  FAA- 
approved  side  restraints  are  installed. 


The  FAA  estimates  that  the  combined 
effect  of  this  speed  limitation,  minimum 
in-flight  weight,  and  container 
orientation  would  result  in  a  total 
weight  of  no  more  than  8,000  pounds 
for  any  two  adjacent  containers  that  are 
each  88  inches  by  125  inches.  By 
installing  FAA-approved  side  restraints, 
this  estimated  total  weight  for  any  two 
adjacent  containers  could  be  increased 
to  9,600  pounds.  Under  no 
circumstances,  however,  can  the  total 
weight  of  any  individual  container 
exceed  8,000  pounds. 

Elimination  of  the  1.5  Factor  of  Safety 

At  the  request  of  industry,  the  FAA 
considered  the  consequences  of 
elimination  of  the  1.5  factor  of  safety 
used  in  the  "Margin  of  Safety"  equation 
discussed  above.  By  eliminating  the  1.5 
factor  of  safety,  the  FAA  analysis 
determined  that  the  proposed  payload 
limits  per  container  would  increase  by 
50%.  CAR  4b.200(a)  requires  that  an 
airplane  be  designed  with  a  certain 
amount  of  "reserve  structural  strength" 
to  minimize  the  potential  for  complete 
structural  feilure  of  an  airplane.  This 
reserve  is  the  "1.5  fector  of  safety." 
Ordinarily,  an  applicant  seeking  to 
reduce  or  eliminate  this  requirement 
must  file  a  request  for  an  exemption.  If 
the  applicant  uses  an  approach  in  its 
design  that  is  comparable  to  the  1.5 
fector  of  safety,  the  applicant  can 
declare  that  this  approach  provides  "an 
equivalent  level  of  safety."  The 
applicant,  however,  must  substantiate 
this  declaration  to  the  satisfection  of  the 
FAA. 

The  FAA  has  examined  the 
consequences  resulting  from  the 
elimination  of  the  1.5  fector  of  safety, 
and  has  concluded  that  this  action 
would  pose  unacceptable  hazards  for 
these  airplanes.  The  FAA's  intent  in 
issuing  this  proposed  AD  is  to  prevent 
a  combination  of  circumstances  that 
could  result  in  catastrophic  loss  of  a 
Model  727  freighter  converted  under 
these  STC's.  Elimination  of  the  1.5 
fector  of  safety  in  conjunction  with  the 
other  measures  discussed  earlier  to 
increase  the  allowable  payload  would 
be  contrary  to  this  intent. 

CAR  paii  4b  refers  to  the  critical  load 
cases — ^the  down  gust  and  maneuver 
forces  previously  described  in  this 
preamble — as  "limit  loads."  CAR  4b. 200 
requires  that  these  limit  loads  be 
multiplied  by  1.5  (the  "1.5  fector  of 
safety"),  thereby  becoming  "ultimate 
loads"  as  defined  in  CAR  part  4b.  CAR 
4b.201(c)  further  requires  that  the 
structure  be  able  to  carry  these  ultimate 
loads  (which  provide  a  reserve  of 
structural  strength)  without  failure. 
Although  it  is  anticipated  that  these 


STC  freighters  will  not  be  routinely 
subjected  to  limit  load  forces,  it 
sometimes  happens  during  emergencies 
and  unusual  environmental  conditions 
such  as  turbulence. 

•  Emergency  Conditions 

In  an  emergency,  the  pilot  may  exceed 
critical  case  maneuver  forces,  and  fly 
the  STC  freighter  beyond  the  airspeed 
and  flight  maneuver  limits  for  which  the 
airplane  is  designed.  The  failure  of  an 
engine,  avoidance  of  a  collision,  or  the 
opening  of  a  cargo  door  during  flight  are 
conditions  that  could  necessitate  these 
actions. 

Emergencies  do  occur.  On  February  5. 
1997,  a  Model  727  passenger  airplane 
was  flying  to  John  F.  Kennedy 
International  Airport  in  New  York  when 
an  Air  National  Guard  F-16  jet  fighter 
approached  close  enough  to  activate  the 
Model  727's  collision  avoidance  system 
alarm.  The  pilot  of  the  passenger 
airplane,  following  the  system's 
emergency  guidance,  maneuvered  the 
Model  727  into  a  steep  dive  and  then  a 
steep  climb.  Two  flight  attendants  and 
a  passenger  were  thrown  down  by  these 
maneuvers.  Although  the  actual 
maneuver  forces  for  this  incident  are 
unknown,  the  1.5  fector  of  safety  may 
have  provided  structural  strength  to 
maneuver  the  airplane  beyond  the 
forces  in  CAR  part  4b. 

In  1991.  a  pilot  performed  a  flight 
maneuver  that  imposed  forces  of  ' 

approximately  3g's  (three  times  the 
force  of  gravity)  on  a  Model  747 
freighter  that  was  carrying  a  partial 
payload.  The  applicable  federal 
regulations  require  Model  747  and  727 
series  airplanes  to  be  designed  for 
maneuvers  imposing  forces  of  up  to 
2.5g's.  Had  this  freighter  been  carrying 
a  full  payload  and  the  1.5  factor  of 
safety  not  been  used  in  its  design,  FAA 
analysis  indicates  that  this  freighter 
would  have  been  lost. 

•  Turbulence 

Airplanes  may  encounter  severe 
turbulence  that  exerts  wind  gust  forces 
beyond  the  critical  case  forces  of  CAR 
part  4b.  AD  96-01-03  describes  an 
occasion  in  1991  when  wind  gusts  were 
so  severe  that  an  engine  separated  from 
a  Model  747-100  freighter  shortly  after 
take-off. 

More  recently,  severe  wind  gusts  on 
September  5,  1996,  caused  numerous 
passenger  injuries  and  one  fetality  on  a 
Model  747-400  .series  airplane.  The 
FAA  received  reports  indicating  that 
those  gusts  produced  downward 
accelerations  of  -  1.15g's  and  upward 
accelerations  of  •t-2.09g's  on  that 
airplane  in  less  than  four  seconds.  Had 
a  Model  727  STC  freighter  experienced 
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similar  conditions  while  transporting 
close  to  the  maximum  payload,  FAA 
analysis  indicates  that  the  floor  beams 
of  the  freighter's  main  cargo  deck  would 
have  collapsed. 

The  FAA  has  received  87  reports  of 
Model  727  series  airplanes  experiencing 
severe  turbulence;  these  reports 
typically  do  not  include  events  that 
have  occurred  in  other  countries.  The 
majority  of  these  events  were 
unforeseen  and  resulted  in  injuries  to 
the  flight  crew  or  passengers.  Five  of  the 
reports  docximent  gusts  causing  airplane 
accelerations  of  at  least  +1.88g's  upward 
and  -  1.5g's  downward. 

•  Hazardous  Deformation  of  the  h4ain 
Cargo  Deck 

CAR  4b.  201  (a)  requires  any  structure 
on  the  freighter,  including  the  floor 
beams,  to  be  strong  enough  to 
withstand — without  "detrimental 
permanent  deformation" — the 
anticipated  critical  case  forces  that 
could  be  exerted  upon  it  during  its 
service  Ufe.  CAR  4b.20l(b)  requires  that 
any  structural  deformations  caused  by 
these  critical  case  or  limit  loads  not 
interfere  with  the  safe  operation  of  the 
airplane.  (The  catastrophic 
consequences  of  deformation  are 
discussed  earlier  in  this  preamble.) 
Using  the  1.5  factor  of  safety  in 
structxual  analysis  takes  deformation 
into  account;  without  the  1.5  factor  of 
safety,  the  STC  holder  would  be 
required  to  provide  an  analysis  that 
demonstrates  these  floors  would  be  free 
from  detrimental  deformation.  Because 
these  STC's  lack  a  deformation  analysis, 
the  FAA  would  not  consider  a  request 
for  reducing  the  1.5  factor  of  safety 
requirement  unless  such  an  analysis 
was  conducted. 


•  Other  Considerations 

Another  reason  that  reserve  structural 
strength  is  necessary  is  that 
aerodynamic  and  structural  analysis 
theory  is  not  precise:  exact  conditions  or 
circumstances  are  indeterminable; 
therefore  approximations  must  be  made. 
In  addition,  the  1.5  factor  of  safety  takes 
into  account  such  considerations  as  the 
variations  in  the  physical  properties  of 
materials,  the  range  of  fabrication 
tolerances,  and  corrosion  or  damage.  For 
example,  all  Model  727  series  airplanes 
must  have  enough  structiiral  reserve  to 
cover  the  rorrosion  control  activities 
mandated  by  AD  90-25-03,  amendment 
39-6787  (55  FR  49258.  November  27, 
1990).  That  AD,  in  order  to  control 
corrosion,  permits  up  to  10%  of  the 
material  thickness  of  a  floor  beam  of  the 
main  deck  to  be  removed  by  grinding 
without  undertaking  repair;  the  removal 


of  this  material  further  reduces  the 
strength  of  the  floor. 

The  majority  of  these  modified 
airplanes  are  nearing,  or  past,  their 
design  life  of  20  years.  60,000  flights,  or 
50.000  hours  of  operation.  As  the 
airplanes  age  and  are  repeatedly  flown, 
they  accumulate  fatigue  damage  and 
corrosion,  which  degrades  the  structural 
capability.  Airplanes  that  are  near  or 
past  their  design  life  are  part  of  the 
FAA's  Aging  Airplane  Program  and  are 
subject  to  numerous  AD's  to  correct 
unsafe  conditions  resulting  firom  fatigue 
cracking  and  corrosion. 

Ehiring  the  time  period  allowed  by  the 
AD's  to  implement  the  corrective  action, 
it  is  probable  that  many  of  these  aging 
airplanes  will  continue  to  have  fatigue 
cracks  and  corrosion.  Because  these 
airplanes  have  been  built  with  a  safety 
factor  of  1.5,  there  is  a  sufficient 
structural  strength  margin  to  allow  some 
finite  time  to  implement  the  AD's  to 
correct  the  unsafe  conditions.  Without 
this  factor  of  safety,  a  new  maintenance 
program  would  have  to  be  developed  for 
these  airplanes  to  ensure  that  all  of  the 
Aging  Airplane  Program  fatigue  cracks 
and  corrosion  problems  are 
continuously  identified  and 
immediately  eliminated. 

Service  History  of  the  Model  727  STC 
Freighters 

Although  the  modification  of  these 
airplanes  commenced  in  1983.  the 
average  modification  date  for  these  STC 
freighters  is  1991.  In  fact,  approximately 
100  of  these  airplanes  (one-third  of  the 
STC  freighter  fleet)  have  been  modified 
in  just  the  last  three  years. 

Most  of  these  STC  freighters  fly  only 
two  flights  each  day,  resulting  in  a  low 
niunber  of  accumulated  flights  since 
conversion.  A  representative  of  the 
largest  operator  of  these  airplanes 
indicates  that,  on  average,  the  airplanes 
carry  only  slighUy  more  than  half  of  the 
current  maximum  payload  of  8,000 
pounds  per  container.  These 
circiunstances  may  explain  why  the 
FAA  has  not  received  reports  of  adverse 
events  relating  to  the  structxual  strength 
of  these  floor  beams. 

These  floor  beams,  if  overstressed,  are 
not  likely  to  give  warning  prior  to  total 
failure.  The  existing  floor  beams  on 
these  STC  freighters  are  commonly 
made  from  7075-T6511  aluminum 
alloy,  and  there  is  only  a  10%  difference 
between  the  stress  level  at  which  the 
floor  beam  permanently  bends,  and  the 
stress  level  at  which  the  beam  breaks. 
ConsequenUy,  once  the  floor  beams  are 
stressed  to  the  point  of  being 
permanenUy  bent,  it  takes  only  a  small 
amount  of  additional  stress  until  the 


floor  beams  break,  which  could  result  in 
loss  of  the  airplane. 

The  FAA  has  concluded  that  the 
reported  service  history  of  these  STC 
freighters  does  not  demonstrate  that 
these  airplanes  are  saie. 

Issuance  of  an  AD  is  Appropriate 
Regulatory  Action 

Because  of  the  unsafe  condition  found 
on  these  STC  freighters  (the  inadequate 
strength  of  the  floor  structure  of  the 
main  cargo  deck  to  carry  the  current 
maximum  payloads),  the  FAA  has 
determined  that  there  are  two  ways  in 
which  it  could  proceed;  Issuance  of  an 
AD  to  correct  the  unsafe  condition  of 
the  floor,  or  suspension  or  revocation  of 
these  STC's. 

The  Administrator  of  the  FAA  has  the 
authority  to  issue  an  AD  when  "an 
unsafe  condition  exists  in  a  product" 
[14  CFR  39.1(a)l.  and  "[tlhat  coridition 
is  likely  to  exist  or  develop  in  other 
products  of  the  same  type  design"  (14 
CFR  39.l(b)l.  When  such  a  finding  is 
made,  the  Administrator  may,  as 
appropriate,  prescribe  "inspections  and 
the  conditions  and  limitations,  if  any, 
under  which  those  products  may 
continue  to  be  operated"  (14  CFR 
39.11).  By  using  the  AD  process,  the 
FAA  can  still  allow  these  STC  freighters 
to  operate,  although  under  restrictions 
which  are  necessary  to  eliminate  the 
unsafe  condition. 

Because  the  floor  structiires  did  not 
meet  CAR  part  4b  certification  standards 
at  the  time  Uiese  STC's  were  originally 
issued,  the  Administrator  of  the  FAA  is 
empowered  to  suspend  or  revoke  these 
STC's  (49  U.S.C.  44709(b)].  If  the 
Administrator  were  to  take  such  action 
against  these  STC's.  the  order  could 
result  in  the  immediate  grounding  of 
these  STC  freighters.  * 

In  consideration  of  the  disruption  of 
domestic  and  international  commerce 
that  would  result  from  the  suspension 
or  revocation  of  these  STC's.  as  well  as 
the  significant  impacts  on  the  domestic 
and  international  economy  that  such  an 
action  would  have,  the  FAA  has 
concluded  that  the  issuance  of  an  AD 
with  restrictions  on  the  maximum 
payloads  on  the  main  cargo  deck  is 
appropriate  action.  These  payload 
restrictions  will  enable  these  freighters 
to  continue  operating,  and  remove  the 
unsafe  condition  that  currentiy  exists  in 
the  floor  beams  of  the  main  cargo  deck. 

FAA  Meetings  With  STC  Holders  and 
Operators 

The  FAA  has  met  individually  with 
each  of  the  affected  STC  holders  to 
discuss  the  FAA  design  review  team's 
observations,  analyses,  and  findings.  In 
a  letter  sent  prior  to  these  meetings,  the 
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FAA  provided  its  preliminary 
conclusions  to  each  STC  holder.  In 
addition,  the  agency  asked  the  STC 
holder  to  submit  data  showing  that 
unsafe  conditions  do  not  exist,  and  that 
the  STC  designs  do  meet  applicable 
federal  aviation  regulations.  If  the  FAA's 
findings  and  analyses  could  not  be 
controverted,  the  STC  holder  was  asked 
to  specify  what  actions  it  would  take  to 
bring  its  designs  into  compliance.  STC 
holders  also  were  asked  to  propose 
actions  that  would  enable  these 
airplanes  to  operate  safely  while  data  or 
modifications  were  being  developed. 

At  its  meeting  with  the  FAA,  Pemco 
did  not  present  any  information  to 
contradict  the  FAA's  analyses,  or  submit 
proposals  to  keep  these  planes  operating 
safely.  The  FAA's  meetings  with  the 
other  3  STC  holders  produced  similar 
results. 

The  FAA  also  has  met  joinUy  with  the 
STC  holders  and  the  operators  of  the 
Model  727  freighters  modified  under 
these  STC's.  On  February  14,  1997,  the 
FAA  convened  this  meeting,  which  was 
attended  by  more  than  75  industry 
representatives,  to  discuss  what  the 
design  review  team  had  observed  during 
its  site  visits  and  determined  from  its 
analyses  of  STC  data.  During  this 
meeting  the  operators  presented  no 
technical  data,  but  provided  the  FAA 
with  information  about  the  potential 
impacts  on  their  businesses  if  the 
agency  were  to  reduce  the  current 
maximum  payload. 

Industry  Proposal  for  the  Timing  of  an 
NPRM  and  FAA  Response 

During  the  February  14  meeting, 
representatives  of  the  affected  operators 
and  STC  holders  in  attendance 
presented  a  proposal  to  the  FAA. 
Generally,  industry  proposed  that  the 
FAA  delay  issuing  an  NPRM  and 
imposing  payload  restrictions;  in  turn, 
industry,  within  120  days  from  the  end 
of  February  1997,  would  test  floor 
beams,  perform  analyses,  redesign  the 
floor  structure,  if  necessary,  and  submit 
data  to  the  FAA  substantiating 
compliance  with  CAR  part  4b.  At  the 
meeting,  the  FAA  responded  that  its 
priority  is  the  safety  of  these  airplanes, 
and  the  burden  is  now  on  industry  to 
establish  the  ability  of  these  STC 
freighters  to  carry  more  than  the  3,000 
pounds  per  container  being  considered 
by  the  FAA. 

ATA  Recommendations  for  a  Final 
Rule 

ATA  followed  up  on  the  proposal  at 
the  February  14  meeting  with  a  March 
10. 1997,  letter  that  contained 
recommendations  in  order  "to  get  the 
necessary  design  changes  quickly 


incorporated  while  permitting  the 
airlines  to  continue  operating  their 
aircraft.  "  ATA  proposed  that  a  3,000 
pound  per  pallet  weight  limit  be 
gradually  phased-in  as  follows: 

1.  There  would  be  at  least  120  days 
after  the  effective  date  of  the  AD  before 
any  payload  restrictions  would  be 
implemented.  According  to  ATA.  this 
period  would  enable  STC  holders  or 
others  to  redesign  the  freighter  floors 
and  provide  enough  time  for  operators 
to  procure  parts  to  modify  the  floors. 

2.  Initially,  payload  restrictions  would 
be  reduced  from  8,000  pounds  per  pallet 
to  6,000  pounds  per  pallet.  These 
restrictions  would  be  in  effect  for  at 
least  one  year  or  the  next  "C"  check, 
whichever  occiu^  later,  and  operators 
would  not  be  required  to  modify  the 
floor  beams  during  this  time. 

3.  Ultimately,  the  floor  beams  of  the 
main  cargo  deck  would  not  have  to  be 
modified  until  at  Ifeast  16  months  after 
the  effective  date  of  the  AD.  At  that 
time,  the  payload  per  pallet  would  be 
reduced  to  3 ,000  pounds  if  an  operator 
opted  not  to  accomplish  that 
modification. 

4.  Airplanes  would  not  be  subject  to 
any  of  these  restrictions  if  operators  can 
substantiate  to  the  FAA  that  the  floor 
beams  are  strong  enough  to  support  the 
existing  payload  per  pallet. 

The  FAA  considered  ATA's 
recommendations  in  developing  this 
proposed  action.  The  FAA  determined 
that  allowing  these  airplanes  to 
continue  to  operate  without  restrictions 
for  120  days  after  the  effective  date  of 
this  AD,  and  allowing  16  months  for 
modification  of  the  floor  structure  of  the 
main  cargo  deck  would  not  address  the 
unsafe  condition  in  a  timely  manner. 
The  FAA's  analysis  also  determined  that 
ATA's  recommended  payload  limit  of 
6,000  pounds  per  container  at  all 
locations  would  result  in  negative 
margins  of  safety.  The  interim  weight 
restrictions  proposed  by  the  FAA  allow 
the  carriage  of  a  limited  number  of 
individual  containers  at  or  above  the 
6,000  pound  per  container  payload 
suggested  by  ATA.  In  addition,  the  120- 
day  period  of  operation  at  the  interim 
payloads  proposed  by  the  FAA 
(discussed  below)  does,  in  part,  meet 
ATA's  suggested  time  for  allowing 
redesign  of  these  STC  freighter  floors. 

FAA  Findings 

Based  on  the  observations  and 
analyses  of  its  design  review  team,  and 
information  presented  by  affected  STC 
holders  and  the  operators  of  Model  727 
series  airplanes  converted  to  freighters 
under  these  STC's.  the  FAA  has  found 
that: 


1.  None  of  the  floor  beams  of  the  main 
cargo  deck  on  any  of  these  STC's  have 
been  modified  from  the  original 
passenger  configiu^tion  to  support  the 
heavier  payloads  carried  on  a  freighter. 

2.  Based  on  the  FAA's  analyses,  the 
floor  structures  of  these  STC  freighters 
are  not  capable  of  withstanding  the 
forces  that  would  result  from  the  current 
maximum  payload  when  CAR  part  4b 
conditions  are  encountered. 

3.  When  the  maximum  payload  of  a 
container  is  limited  to  8,000  pounds  or 
6,000  pounds  (for  all  container 
positions)  as  proposed  by  ATA.  the 
margins  of  safety  for  the  floor  beams  of 
the  main  cargo  deck  are  calculated  as 
negative  numbers  and  the  struct\u«l 
strength  of  these  beams  is  not  sufficient 
to  meet  the  requirements  of  CAR  part 
4b.  When  the  maximum  payload  of  a 
container  is  limited  to  approximately 
3,000  pounds,  the  margin  of  safety  is 
calculated  as  a  positive  number  and 
these  floor  beams  meet  the  structiiral 
strength  requirements  of  CAR  part  4b. 

4.  The  FAA  estimates  the  combined 
effect  of  imposing  operational 
restrictions  on  airplane  weight, 
maximiun  operating  speed,  and 
orientation  of  containers  reduces  the 
forces  exerted  on  the  airplane  in  "down 
gust"  conditions,  and  will  permit  the 
maximum  payload  of  a  container  to  be 
increased  on  an  interim  basis.  The 
installation  of  side  restraints  can  f)ermit 
a  further  temporary'  increase  in  payload. 

5.  Typically,  these  STC  freighters  are 
modified  by  other  STC's  that  change  the 
maximum  taxi,  take-off.  zero  fuel,  and 
landing  weights  of  these  airplanes. 
These  weight  changes  permit  the 
airplanes  to  carry  more  payload  on  the 
main  cargo  deck. 

No  compatibility  study  has  been 
performed  showing  that  these  weight 
changes  are  safe  considering  the  existing 
freighter  STC  modifications  and  payload 
limits.  In  addition,  no  compatibility 
study  has  been  done  for  the  addition  of 
auxiliary  fuel  tanks,  engine  changes, 
and  other  types  of  modifications  that 
alter  the  basic  loads  on  these  airplanes. 

6.  When  these  STC  modifications 
were  accomplished,  each  airplane  was 
modified  differentiy.  due  to  different 
installer  shop  practices  and  the 
configuration  of  each  airplane  prior  to 
modification.  Subsequent  modifications 
under  other  STC's  that  alter  the 
structure  were  not  shov^m  to  be 
compatible  with  the  freighter 
modifications.  The  resulting  airplane 
configuration  can  be  significantly 
different  between  individual  airplanes. 
Any  modifications  that  are  undertaken 
to  bring  these  airplanes  into  compliance 
with  CAR  part  4b  must  be  shown  to  be 
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compatible  with  the  specific  airplanes 
being  modified. 

7.  The  elimination  of  the  1.5  factor 
would  not  eliminate  the  unsafe 
condition  that  occur*  when  these 
airplanes  are  canying  containers 
weighing  more  than  the  payloads 
specified  in  this  proposed  AD. 

FAA  Conclitsioos 

From  these  findings,  the  FAA  has 
concluded  that; 

1.  The  lack  of  strength  in  the  floor 
structure  of  the  main  cargo  deck  must  be 
corrected  by  reducing  the  payload 
carried  on  the  main  cargo  deck.  This 
reduced  payload  includes  the  payload 
in  the  lower  lobe  cargo  compartments. 

2.  Maximum  payloads  of 
approximately  2,700  pounds  per 
container  in  the  areas  near  the  forward 
side  cargo  door  and  approximately 
3.000  pounds  per  container  in  all  other 
areas  of  the  main  cargo  deck  provide  an 
acceptable  level  of  safety.  It  is  estimated 
that  operational  restrictions  on  airplane 
weight,  maximum  operating  speed,  and 
orientation  of  containers,  as  well  as  the 
installation  of  FAA-approved  side 
restraints,  would  allow  safe  operation 
with  higher  payloads  during  an  interim 
period. 

3.  Because  these  STC  freighters  are 
modified  by  other  STC's  that  change  the 
maximum  taxi,  take-off,  zero  fuel,  and 
landing  weights  of  these  airplanes,  and 
permit  more  payload  on  the  main  cargo 
deck,  all  of  the  airplanes'  Airplane 
Flight  Manuals  (AFM's).  AFM 
Supplements,  and  Weight  and  Balance 
Supplements  would  have  to  be  revised 
to  show  the  payload  restrictions. 

Additional  AD  Actions 

The  FAA  design  review  team's  scope 
of  review  of  these  STC's  was  not  limited 
to  concerns  about  the  strength  of  the 
floor  structure  that  support  the  main 
cargo  deck.  The  team  also  made 
inspections  and  gathered  information 
about  other  areas  where  additional 
unsafe  conditions  may  exist.  Following 
this  proposed  rulemaking,  additional 
rulemaking  will  be  initiated  to  address 
these  concerns.  These  concerns  include 
the  following  structural,  door  systems, 
and  STC  certification  and 
documentation  issues: 

•  Structural  Deficiencies 

Lack  of  "Fail-Safe"  Hinges  on  the  Cargo 
Door 

The  design  review  team  saw  single  or 
double-piece  hinge  fittings  on  the  side 
cargo  doors  of  these  STC  freighters. 
Should  a  crack  propagate  along  the 
hinge  line  where  the  hinge  attaches 
either  to  the  upper  sill  of  the  fuselage  or 


to  the  door  itself,  the  cargo  door  could 
separate  from  the  airplane,  and  result  in 
loss  of  the  airplane. 

Apparent  Lack  of  Strength  of  the 
Structure  Surrounding  the  Side  Cargo 
Door 

To  install  a  side  cargo  door  for  the 
main  deck,  an  opening  of  approximately 
7.5  feet  by  11  feet  (82.5  square  feet) 
must  be  cut  into  the  side  of  the  fuselage. 
This  opening  requires  that  the  cutout 
area  and  adjacent  structural  areas  be 
substantially  reinforced.  If  the  fuselage 
structure  that  surrounds  this  cargo  door 
is  not  strong  enough  to  withstand  the 
forces  that  may  be  exerted  during  flight, 
it  could  result  in  loss  of  the  airplane. 

The  design  review  team  observed  that 
reinforcing  structures  used  in  this  area, 
such  as  longerons,  frames,  doublers  and 
triplers,  are  discontinuous  and  appear  to 
lack  adequate  load  paths  and  strengm. 
These  discrepancies  could  result  in  a 
fuselage  structure  that  does  not  meet  the 
strength  and  deformation  requirements 
of  CAR  4b.  201,  proof  of  structiue 
standards  of  CAR  4b.202.  or  fail  safety 
requirements  of  CAR  4b.270(b). 

In  its  examination  of  the  data 
supporting  these  STCs.  the  design 
review  team  determined  that  the  STC 
applicants  used  inadequate  methods 
and/or  incomplete  analyses  to 
substantiate  that  their  modifications 
provide  adequate  strength  in  this  area. 
The  STC  applicants  typically  did  not 
substantiate  the  strength  of  numerous 
structural  features,  such  as  splices  and 
runouts.  The  STC  holders  also  used 
analytical  approaches  that  failed  to 
consider  such  impacts  as  redistribution 
of  the  forces  in  the  fuselage,  and 
localized  stress  effects  such  as 
"buckling.  " 

Inadequate  Cargo  Restraint  Barriers 

CAR  4b.260  requires  that  the  restraint 
barrier  in  the  cargo  compartment  of  the 
main  deck  be  strong  enough  to  protect 
the  occupants  from  injury  when  the 
freighter  is  carrying  its  maximum 
payload  and  emergency  landing 
conditions  occur  (the  "9.0g  standard"). 

Based  on  the  observations  and 
analyses  of  the  design  review  team,  the 
FAA  has  determined  that  the  bulkhead 
restraint  barriers  on  all  of  the  observed 
STC  freighters  do  not  meet  the  9.0g 
standard;  three  of  the  four  STC  holders 
have  confirmed  the  FAA's  finding. 

•  Deficiencies  in  Systems  for  the  Side 
Cargo  Door 

Because  of  cargo  door-related 
accidents,  industry  and  the  FAA,  during 
the  early  1990s,  conducted  an  extensive 
design  review  of  cargo  doors  and  agreed 
on  new  standards  to  eliminate  safety 


deficiencies  in  certain  cargo  door 
systems.  The  FAA  agreed  to  issue  AD's 
requiring  compliance  with  these 
standards,  which  are  based  on 
Amendment  54  to  14  CFR  25.783,  for 
those  freighters  that  did  not  comply. 
These  standards  are  not  intended  to 
upgrade  the  requirements  of  CAR  part 
4b  after  certification,  but  are  to  correct 
potentially  unsafe  conditions  on 
airplanes  already  in  service  that  were 
identified  during  the  design  review. 

Inadequate  Warning  System  for  an 
"Unsafe"  Door 

Freighters  must  have  a  warning 
system  that  directly  alerts  the  pilot  and 
co-pilot  that  the  side  cargo  door  is 
"unsafe"  (open,  unlatched,  or 
unlocked).  A  "safe"  cargo  door  is  one 
that  is  verified  to  be  closed,  latched,  and 
locked  prior  to  taxiing  for  take-off. 

The  oesign  review  team  observed  STC 
freighters  that  do  not  have  a  red  cargo 
door  warning  light  in  plain  view  of  both 
pilots.  In  the  event  that  the  cargo  door 
is  unsafe,  pilots  on  those  planes  would 
not  be  directly  warned;  this  situation 
could  lead  to  pilot  inaction  or  dispatch 
of  the  airplane,  and  consequent  opening 
of  this  door  during  flight. 

Improper  Pressurization  of  the  Fuselage 
When  the  Cargo  Door  is  "Unsafe" 

The  opening  of  a  door  during  flight 
has  caused  several  serious  accidents. 
Some  of  those  accidents  have  resulted 
in  loss  of  life;  others  have  resulted  in 
loss  of  the  airplane.  Consequently, 
industry  and  the  FAA  adopted 
standards  to  prevent  pressurization  of 
the  fuselage  when  the  cargo  door  is 
unsafe.  Typically,  compliance  with 
these  standards  involves  installation  of 
vent  doors  that  close  only  when  the 
cargo  door  is  safe. 

In  its  examination  of  the  associated 
cargo  door  related  systems  on  these  STC 
freighters,  the  design  review  team 
detected  that  the  fuselage  of  some  of 
these  airplanes  could  be  pressurized 
when  the  cargo  door  vent  door  is  not 
closed.  The  team  also  found  that  some 
STC's  did  not  have  the  required  safety 
analysis  that  would  verify  the  adequacy 
of  the  design's  pressurization 
prevention  system  when  the  cargo  door 
is  unsafe. 

Electrical/hydraulic  System  Deficiencies 
That  Could  Cause  an  "Unsafe"  Cargo 
Door 

Electrical  short  circuits  could  transmit 
power  to  the  electrical  or  hydraulic 
systems  that  operate  the  side  cargo  door, 
lead  to  opening  of  this  door  during 
flight,  £md  could  result  in  the  loss  of  the 
airplane.  To  prevent  this,  all  power  to 
this  door  must  be  removed  during  flight. 
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and  the  flight  crew  must  not  be  able  to 
restore  this  power  at  any  time  during 
flight. 

CAR  4b.606  (which  has  been  further 
refined  by  the  cargo  door  standards 
agreed  upon  by  industry  and  the  FAA) 
requires  STC  holders  to  show  that  the 
design  of  the  electrical  system  is 
adequate  to  prevent  the  side  cargo  door 
from  opening  during  flight.  These  STC 
holders  did  not  accomplish  this 
analysis. 

Inability  to  Visually  Verify  the  Status  of 
the  Side  Cargo  Door 

When  the  system  that  warns  the  pilot 
and  co-pilot  about  an  "unsafe"  cargo 
door  is  not  working  correctly,  the  red 
warning  light  either  will  fail  to  light  up 
during  pre-flight  testing  of  the  system, 
or  will  light  up  when  the  side  cargo 
door  is  actually  "safe."  These  STC's 
have  a  backup  system  that  allows  the 
flight  crew  to  confirm  that  the  door  is 
actually  safe. 

The  cargo  door  standards  to  which 
industry  and  the  FAA  agreed  require  "a 
visual  means  of  directly  inspecting  the 
locks."  The  design  review  team 
observed  that  these  backup  systems 
enable  the  flight  crew  to  view  only  a 
portion  of  the  locking  beam.  Because  a 
visual  means  of  directly  inspecting  the 
locking  mechanism  of  the  door  is  not 
available,  these  STC's  do  not  comply 
with  these  standards.  When  the  entire 
locking  mechanism  cannot  be  visually 
inspected,  a  false  report  oh  the 
condition  of  the  door  may  be  given  to 
the  crew,  and  the  airplane  may  be 
dispatched  with  an  unsafe  door. 

Cargo  Compartment  Smoke  Detection 
and  Warning  Systems 

CAR  4b.383(e)(2)  requires  that  there 
be  a  means  for  the  flight  crew  to  check 
and  assure  the  proper  functioning  of 
each  smoke  detector  circuit.  The  FAA 
design  review  team  and  STC  freighter 
operators  have  observed  that  some 
STC's  contain  electrical  wiring  designs 
that  test  only  a  portion  of  the  smoke 
detection  system — not  the  entire  system 
as  required — when  a  single  button  is 
pressed  (the  "press  to  test"  featixre).  If 
the  flight  crew  is  not  alerted  that  some 
smoke  detectors  are  not  functioning,  the 
crew  may  not  be  able  to  respond  to  a 
cargo  compartment  fire  in  a  timely 
manner. 

•  The  Carriage  of  Supernumeraries 

Supernumeraries  are  non-flight  crew 
personnel  who  are  carried  on  board  the 
airplane.  For  example,  a  supernumerary 
could  be  an  airline  employee  who  is  not 
part  of  the  flight  crew,  but  is  specially 
trained  to  handle  cargo. 


These  STC  freighters  have  a  cargo 
compartment  that  is  used  only  for  the 
carriage  of  cargo.  Before 
supernumeraries  can  be  carried,  the  STC 
holder  or  operator  must  apply  to  the 
FAA  for  an  exemption  from  CAR 
4b.383(e),  and  from  other  federal 
regxilations  that  pertain  to  seats,  berths, 
and  safety  belts;  emergency  evacuation; 
ventilation;  and  fire  protection.  Such 
exemptions  are  granted  only  when  the 
FAA  determines  that  the  design 
contains  features  that  provide  an 
acceptable  level  of  safety  for  the 
supernumeraries . 

The  FAA  has  become  aware  of 
numerous  instances  where  STC  holders 
have  made  provisions  for  the  carriage  of 
supernumeraries  without  applying  for 
FAA  exemptions  and  without 
demonstrating  that  the  safety  provisions 
for  supernumeraries  are  acceptable. 

•  STC  Data  and  Documentation 
Concerns 

When  the  FAA  design  review  team 
evaluated  data  that  STC  applicants 
originally  submitted  to  obtain  FAA 
approval  of  these  freighter  STC's,  the 
team  found  a  niunber  of  deficiencies. 
Examples  include  data  that  is  not 
adequately  substantiated;  payload  limits 
in  Weight  and  Balance  dociiments  that 
are  inconsistent  with  the  structural 
capability  of  the  fuselage;  structiiral 
analyses  that  lack  the  critical  case;  no 
analysis  of  the  floor  beams  over  the 
wing  center  section;  and  documented 
negative  margins  of  safety  that  are 
unresolved. 

•  Unsubmitted  Instructions  for 
Continued  Airworthiness 

Federal  regulations  require  an  STC 
holder  to  submit  "Instructions  for 
Continued  Airworthiness"  to  the  FAA 
for  review.  These  instructions  include 
maintenance  procedures,  maintenance 
manuals,  and  maintenance  program 
requirements  for  the  continued  safety  of 
the  airplane  converted  under  the  STC. 
Only  one  of  the  four  STC  holders  has 
complied  with  this  requirement. 

Future  FAA  Review  of  Other  Transport 
Airplane  Cai^go  Conversions 

The  FAA's  review  of  STC's  and  the 
safety  of  airplanes  converted  from  a 
passenger  to  a  cargo-carrying 
configuration  will  not  be  limited  to  just 
Model  727  and  747  series  airplanes. 
Based  on  the  discovery  of  unsafe 
conditions  on  both  of  these  airplane 
models,  the  FAA  intends  to  examine  all 
transport  category  passenger  airplanes 
that  have  been  converted  to  a  cargo- 
canying  configuration  under  STC's. 

The  FAA  urges  STC  holders  and 
operators  of  these  freighters  to  begin,  as 


soon  as  possible,  an  examination  of  the 
data  supporting  the  STC's.  If  problems 
such  as  those  identified  in  the  Model 
727  and  747  conversions  are  detected, 
corrective  actions  should  be  developed. 
Self-examination  of  these  conversions 
prior  to  formal  FAA  review  may  shorten 
the  time  needed  for  any  corrective 
actions,  and  reduce  the  impacts  on 
operators  of  these  freighters. 

Explanation  of  RequirementB  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
restrict  the  payload  on  the  main  cargo 
deck  of  Model  727  series  airplanes 
modified  in  accordance  with  STC  SA 
1444SO.  SA1509SO.  SA1543SO, 
SA1896SO,  SA1740SO,  or  SA1667SO 
This  proposal  would  be  accomplished 
by  revisions  to  the  Limitations  Section 
of  all  FAA-approved  AFM's,  AFM 
Supplements,  and  Weight  and  Balance 
Supplements.  Revision  of  all  these 
documents  would  be  required  because 
these  STC  freighters  have  been  modified 
by  other  STC's  that  change  the 
maximum  taxi,  take-off.  zero  fuel  and 
landing  weights  of  these  airplanes. 

The  payload  limits  that  are  proposed 
are  based  on  the  use  of  containers  that 
are  88  inches  by  125  inches,  and  a 
horizontal  center  of  gravity  for  the  total 
payload  in  each  container  that  is  located 
within  8.8  inches  from  the  geometric 
center  of  the  base  of  the  container  for 
the  forward  and  aft  direction  and  12.5 
inches  from  the  geometric  center  of  the 
base  of  the  container  for  the  left  and 
right  direction.  The  payload  limits  are 
also  based  on  a  requirement  that  all 
containers  are  loaded  with  the  door  side 
of  the  container  facing  forward. 

The  proposal  presents  three  options 
for  payload  limitations:  one  "baseline" 
(paragraph  (a))  and  two  "interim" 
(paragraphs  (b)  and  (c)],  depending 
upon  the  floor  configuration  and  other 
operating  limitations. 

Paragraph  (a)  would  establish  a 
payload  limit  of  3,000  pounds  per 
container. 

For  airplanes  equipped  with  FAA- 
approved  side  restraints,  paragraph  (b) 
would  provide  for  temporary  payload 
limits  in  some  areas  of  9,600  pounds  for 
any  two  adjacent  containers,  with  a  limit 
of  8,000  pounds  for  any  one  container. 
These  limits  would  be  available  when 
the  following  two  conditions  are  met: 
the  maximum  operational  airspeed  does 
not  exceed  350  KIAS  and  the  minimum 
in-flight  weight  exceeds  100.000 
pounds. 

For  airplanes  that  are  not  equipped 
with  FAA-approved  side  restraints, 
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paragraph  (c)  would  provide  for  a 
temporary  payload  limit  in  some  areas 
of  8,000  pounds  for  any  two  adjacent 
containers.  This  limit  also  would  be 
available  when  the  following  two 
conditions  are  met:  the  maximum 
operational  airspeed  does  not  exceed 
350  KIAS  and  the  minimum  in-flight 
weight  exceeds  100,000  pounds. 

Because  the  determination  of  the 
effects  of  operational  limitations  on 
payload  is  based  on  approximations,  the 
resulting  payload  limits  may  be 
unconservative.  Consequently, 
operation  with  these  payload  limits  Is 
only  acceptable  for  a  limited  period  of 
time.  Continued  use  of  these  operational 
limits  and  the  associated  payload  limits 
must  be  substantiated.  The  FAA  has 
determined  that  an  acceptable  level  of 
safety  is  provided  if  the  time  period  is 
limited  to  no  more  than  120  days,  which 
would  also  allow  sufficient  time  for  an 
applicant  to  develop  an  acceptable 
analysis  regarding  the  applicability  of 
the  operational  limitations. 

At  the  February  14  meeting  discussed 
above,  the  industry  participants 
proposed  to  complete  a  redesign  of  the 
floor  structure  within  120  days  from  the 
end  of  February  (by  the  end  of  June). 
The  FAA  bases  the  proposed  120-day 
interim  period  in  paragraphs  (b)  and  (c) 
on  the  following  assumptions: 

1.  Industry  will  fulfill  this  proposal; 

2.  The  final  rule  will  not  become 
effective  before  October  1. 1997,  and 
thus  allow  additional  time  for  the 
industry  to  modify  the  main  cargo  deck 
floor  structxire;  and 

3.  Operators  and  STC  holders  will 
work  diligently  in  the  meantime  to 
avoid  any  disruptions  to  operations. 

In  light  of  the  seriousness  of  the 
unsafe  conditions  addressed  by  this 
proposal,  the  FAA  considers  that  the 
120-day  interim  period: 

1 .  Provides  an  acceptable  level  of 
safety; 

2.  Minimizes  exposure  to  any 
potential  unconservatism  in  the 
determination  of  the  payload  limits; 

3.  Provides  an  adequate  opportxmity 
for  applicants  to  develop  substantiation 
for  continued  use  of  operational  limits 
to  enhance  payload  limits;  and 

4.  Minimizes,  for  the  interim  period, 
the  burdens  on  operators  resulting  from 
this  AD. 

Should  an  operator  desire  to  transport 
containers  of  other  dimensions  or  use  a 
different  payload  container  center  of 
gravity,  it  would  have  to  apply  to  the 
FAA  for  appropriate  payload  limits. 

At  any  time,  an  applicant  would  be 
able  to  present  a  proposal  to  modify  the 
floor  structure  or  proposed  weight  and 
other  limits,  data,  and  analysis  to  the 
FAA  to  substantiate  that  floor  structure 


of  the  main  cargo  deck  (existing  or 
modified)  is  in  compliance  with  the 
requirements  of  CAR  part  4b  when 
supporting  the  proposed  weight  limits. 
When  the  FAA  determines  that  these 
documents  are  acceptable,  the  operator 
would  be  able  to  operate  its  airplane  at 
the  payload  limits  substantiated  by  its 
data  and  analysis. 

Regulatory  Evaluation  Summary 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment, 
"nie  FAA  conducted  a  "Cost  Analysis 
and  Initial  Regulatory  Flexibility 
Determination  and  Analysis"  to 
determine  the  regulatory  impacts  of  this 
and  three  other  proposed  AD's  to 
operators  of  all  244  U.S.-registered 
Boeing  Model  727-100  and  -200  series 
passenger  airplanes  that  have  been 
converted  to  cargo-carrying 
configurations  under  10  STC's  held  by 
four  companies.  This  analysis  is 
included  in  the  docket  for  each  AD.  The 
FAA  has  determined  that  approximately 
6  Model  727-100  and  45  Model  727- 
200  series  airplanes  operated  by  10 
carriers  were  converted  under  Pemco 
STC's.  (There  were  15  Model  727  series 
airplanes  for  which  the  FAA  could  not 
identify  the  STC  holder.  It  is  possible 
that  these  airplanes  were  also  converted 
under  a  Pemco  STC.  Their  costs  are  not 
included  here.) 

Assuming  that  operators  of  affected 
airplanes  converted  under  Pemco  STC's 
would  comply  with  the  restricted 
interim  operating  conditions  set  forth  in 
the  proposed  rule,  the  FAA  estimates  in 
the  analysis  that  each  Model  727-100 
series  airplane  modified  under  the 
Pemco  STC's  would  lose  approximately 
$32,504  in  revenues  dvuing  the  120-day 
interim  period  after  the  effective  date  of 
the  proposed  AD.  Further,  the  FAA 
estimates  that  none  of  the  modified 
Model  727-200  series  airplanes  would 
lose  revenues  during  the  interim  period. 

Based  on  the  "Cost  Analysis  and 
Initial  Regulatory  Flexibility 
Determination  and  Analysis"  included 
in  the  docket,  the  FAA  estimates  that 
affected  airplanes  could  be  modified  at 
a  cost  of  $100,000  per  airplane.  The 
total  cost,  therefore,  to  modify  the  fleet 
of  affected  Model  727  series  airplanes 
that  were  originally  modified  to  Pemco 
STC's  is  $5.3  million.  This  assumes  that 


modifications  to  the  airplane  are 
available  and  installed  within  the  120- 
day  time  period.  If  there  are  any  delays 
in  the  availability  or  implementation  of 
modifications,  the  revenue  loss  due  to 
operation  at  the  3,000-pound  payload 
limit  would  substantially  increase  the 
costs.  The  FAA  solicits  detailed  cost 
information  from  the  affected  carrier 
concerning  the  proposed  AD's 
compliance  costs. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  proposed  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  niunber  of  small 
entities.  The  Regulatory  Flexibility 
Analysis  includes  the  consideration  of 
alternative  actions. 

FAA  Order  2100.14A,  Regulatory 
Flexibility  Criteria  and  Guidance, 
establishes  threshold  cost  values  and 
small  entity  size  standards  for 
complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions.  The  Order  defines  "small 
entities"  in  terms  of  size  thresholds, 
"significant  economic  impact"  in  terms 
of  annualized  cost  thresholds,  and 
"substantial  number"  as  a  number 
which  is  not  less  than  eleven  and  which 
is  more  than  one-third  of  the  small 
entities  subject  to  the  proposed  or  final 
rule. 

FAA  Order  2100.14A  sets  the  size 
threshold  for  small  entities  operating 
aircraft  for  hire  at  9  aircraft  and  the 
annualized  cost  threshold  at  $69,000  for 
scheduled  operations  of  airplanes  with 
fewer  than  60  seats  and  $5,000  for 
nonscheduled  operations. 

Four  of  the  10  affected  carriers 
operating  13  affected  airplanes  are 
considered  small  entities  (i.e.,  each 
operates  fewer  than  9  affected 
airplanes).  The  cost  of  the  proposed  AD 
j;reatly  exceeds  the  threshold  values 
defined  in  the  FAA  Order.  The 
proposed  AD  does  not  affect  a 
substantial  number  of  small  entities, 
however,  because  it  is  a  number  less 
than  eleven.  Therefore,  this  AD  does  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities 
and  a  regulatory  flexibility  analysis  is 
not  required. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
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economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
tmder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  "Cost 
Analysis  and  Initial  Regulatory 
Flexibility  Determination  and  Analysis" 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  EkxJcet 
at  the  location  provided  luider  the 
caption  ADDRESSES. 

List  of  Sul^ects  in  14  CFR  Part  39 

Air  transportation.  Airplanes, 
Aviation  saiety.  Safety. 

Hie  Proposed  AmeadiBeiit 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AHtliorttT:  49  U.S.C.  106(g).  40113. 44701. 

f  30.13    [Amsndsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeiag:  Docket  97-NM-81-AD. 

Applicability:  Model  727  series  airplanes: 
modified  in  accordance  with  Supplemental 
Type  Certificate  SA1444SO,  SA1509SO, 
SA1543SO.  SA1896SO.  A1740SO,  or 
SA1667SO;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whe^er  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  a£Eacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  tills  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  pro]X)sed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  floor 
beams  of  the  main  cargo  deck,  which  could 
lead  to  loss  of  the  airplane,  accomplish  the 
following: 

(a)  Except  as  provided  in  paragraphs  (b), 
(c),  and  (d)  of  this  AD,  within  48  clock  hours 
(not  flight  hours)  after  the  efiective  date  of 
this  AD,  accomplish  the  requirements  of 
paragraph  (a)(1)  or  (a)(2)  of  this  AD.  as 
applicable: 

(1)  For  airplanes  on  which  only  containers 
that  are  88  inches  by  125  Indies  are 


transported:  Revise  the  Limitations  Section  of 
all  FAA -approved  Airplane  Flight  Manuals 
(AFM)  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA -approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  information.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 
"Limitations 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  tlie  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 


Payload  Limitations 

Do  not  exceed  a  total  weight  of  3.000 
pounds  per  container  on  the  main  cargo 
deck,  except  in  the  area  adiaoant  to  the  side 
cargo  door.  In  that  side  door  am  (Body 
Station  440  to  Body  Station  660).  containers 
are  restricted  to  a  mairimiim  payload  of  2,700 
pounds  per  container.  This  payload  limit 
includes  tiie  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  tiie  same  body  station  location 
as  the  container  on  the  main  cargo  deck." 

(2)  For  airplanes  on  which  any  containers 
other  than  88  inches  by  125  inches  are 
transported:  Revise  tlie  Limitations  Section  of 
all  FAA -approved  AFM's  and  AFM 
Supplements,  and  the  Limitations  Section  of 
ail  FAA-approved  Airplane  Weight  and 
Balance  Supplements  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch.  ANM-113,  FAA 
Transport  Airplane  Directorate. 

Note  2:  The  weight  restrictions  to  be 
approved  under  paragraph  (a)(2]  will  be 
consistent  with  the  applicable  weight 
restrictions  of  paragraph  (a)(1),  (b),  or  (c)  of 
tliis  AD. 

(b)  During  the  period  ending  120  days  after 
the  effiective  date  of  this  AD:  For  airplanes  on 
which  only  containers  that  are  88  inches  by 
125  Inches  are  transported,  and  that  are 
equipp>ed  with  side  vertical  cargo  container 
restraints  tliat  have  been  approved  by  the 
Manager,  Standardization  Branch,  ANM-113, 
as  an  optional  alternative  to  compliance  with 
paragraph  (a)(1)  of  this  AD.  revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

Maximum  Operating  Airspeed  of  V^o 
equals  350  knots  indicated  airspeed  (KIAS). 

Minimum  in-flight  weight:  100,000  pounds 
or  greater.  All  containers  must  be  oriented 
with  the  door  side  of  the  container  facing 
forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  witliin  each 


container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  9.600 
pounds  for  any  two  adjacent  containers  and 
a  total  weight  of  8,000  pounds  for  any 
container,  except  tliat  the  total  weight  of  all 
containers  forward  of  Body  Station  436  shall 
not  exceed  4J)00  pounds.  This  payload  limit 
includes  tlie  payload  in  the  lower  lobe  cargo 
compartments  and  any  otlier  load  applied  to 
the  bottom  of  the  floor  beams  of  tlie  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck" 

(c)  During  the  period  ending  120  days  after 
the  effective  date  of  this  AD:  For  airplanes  on 
which  only  containers  that  are  88  inches  by 
125  inches  are  transported,  and  that  are  NOT 
equipped  with  side  vertical  cargo  container 
restraints  tliat  have  been  approved  by  tlie 
Manager,  Standardization  Branch.  ANM-113. 
as  an  optional  alternative  to  compliance  with 
paragraph  (a)(1)  of  this  AD,  revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  foUowing  limitations.  Tliis  may 
be  accomplished  by  inserting  a  copy  of  tliis 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

Maximum  Operating  Airspeed  of  V_o 
equals  350  knots  indicated  airspeed  (IGAS). 

Minimum  in-flight  weight:  100.000  pounds 
or  greater.  All  containers  must  be  oriented 
with  the  door  side  of  the  container  ^ing 
forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  tiian  8.8  inches 
from  the  geometric  center  of  tiie  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  baae  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

■    Do  not  exceed  a  total  weight  of  8,000 
pxjunds  for  any  two  adjacent  containers  and 
the  total  weight  of  all  containers  forward  of 
Body  SUtion  436  shall  not  exceed  4,000 
pounds.  This  payload  limit  includes  the 
payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck" 

(d)  For  airplanes  that  operate  under  the  350 
KIAS  requirements  of  paragraph  (b)  or  (c)  of 
this  AD:  A  maximum  operating  airspeed 
limitation  placard  must  be  installed  adjacent 
to  the  airspeed  indicator  and  in  full  view  of 
both  pilots.  This  placard  must  state:  "Limit 
V«,to350iaAS." 

(e)  For  airplanes  complying  with  paragraph 
(b)  or  (c)  of  this  AD,  within  1 20  days  after 
the  effective  date  of  this  AD:  Revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
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Airplane  Weight  and  Balance  Supplements  to 
include  the  following  information.  Thi«  may 
be  accompliabed  by  inMrting  a  copy  of  this 
AO  in  all  AFM's.  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  feeing  forward. 
The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 
Payload  Limitations 

Do  not  exceed  a  total  weight  of  3,000 
pounds  per  container  on  the  main  cargo 
deck,  except  in  the  area  adjacent  to  the  side 
cargo  door.  In  that  side  door  area  (Body 
Station  440  to  Body  SUtion  660),  containers 
are  restricted  to  a  maximum  payload  of  2,700 
pounds  per  container.  This  payload  limit 
includes  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck. " 
(f)  As  an  alternative  to  compliance  with 
paragraphs  (a),  (b),  (c).  (d).  and  (e)  of  this  AD: 
An  applicant  may  submit  a  propoaal  to 
modify  the  floor  stnictiue  or  proposed  new 
payload  and  other  limits,  and  substantiating 
data  and  analyses  to  the  Manager, 
Standardization  Branch,  ANM-113,  in 
accordance  with  the  procedures  of  paragraph 
(g)  of  this  AD.  showing  that  the  floor 
structure  of  the  main  cargo  deck  is  in 
compliance  with  the  requirements  of  Civil 
Air  Regulations  (CAR)  part  4b.  If  the  FAA 
determines  that  these  documents  are 
acceptable  and  applicable  to  the  specific 
airplane  being  aiialyzed  and  approves  the 
proposed  limits,  prior  to  flight  under  these 
new  limits,  the  operator  must  revise  the 
Limitations  Section  of  all  FAA -approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements 
in  accordance  with  a  method  approved  by 
the  Manager.  Standardization  Branch,  ANM- 
113.  Accomplishment  of  these  revisions  in 
accordance  with  the  requirements  of  this 
paragraph  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  &t>m  the  Manager,  Standardization 
Branch,  ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  .July  8, 
1997. 

Damll  M.  Pfederaon, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  97-18358  Filed  7-14-97;  8:45  am) 
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AirworttiinMS  OlrectivM;  Boeing 
Model  727  Series  Airplanes  Modified  in 
Accordance  With  Suppiemental  Type 
Certificate  ST00015AT 

agency:  Federal  Aviation 

Administratioa,  DOT. 

ACnON:  Notice  of  proposed  rulemaking 

(NPRM). 


SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes  that  have  been  converted  Cram 
a  passenger  to  a  cargo-carrying 
("freighter")  configuration.  This 
proposal  would  require  limiting  the 
payload  on  the  main  cargo  deck  by 
revising  the  Limitations  Sections  of  all 
Airplane  Flight  Manuals  (AFM),  AFM 
Supplements,  and  Airplane  Weight  and 
Balance  Supplements  for  these 
airplanes.  This  proposal  also  provides 
for  the  submission  of  data  and  analysis 
that  substantiates  the  strength  of  the 
main  cal^  deck,  or  modification  of  the 
main  cargo  deck,  as  optional 
terminating  action  for  these  payload 
restrictions.  This  proposal  is  prompted 
by  the  FAA's  determination  that 
unreinforced  floor  structtufl  of  the  main 
cargo  deck  is  not  strong  enough  to 
enable  the  airplane  to  safely  carry  the 
maximum  payload  that  is  currently 
allowed  in  this  area.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failtu^  of  the  floor 
structure,  which  could  lead  to  loss  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
August  22,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
80-AD,  1601  Lind  Avenue,  SW.. 


Renton,  Washington  9805S-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  MPORMATION  CONTACT: 
Steven  C.  Fox,  Senior  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washiixgton;  telephone  (425)  227-2777; 
fax  (425) 227-1181. 

supptaefTARY  mformatkm: 

CommentB  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  £)ocket  for  examination  by 
interested  persons.  A  report 
siunmariziiLg  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-80-AD."  The 
postcard  vnll  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-80-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

DiscoMion 

The  FAA  has  issued  supplemental 
type  certificates  (STC)  for  converting 
certain  Boeing  Model  727  and  747  series 
airplanes  from  a  passenger  to  a  cargo- 
carrying  ("freighter")  configuration. 
These  freighter  conversions  entail  such 
modifications  as  removal  of  the 
passenger  interior,  the  installation  of 
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systems  to  handle  cargo  containers 
(such  as  pallets  and  other  unit  load 
devices),  the  installation  of  a  side  cargo 
door  for  the  main  cargo  deck,  and 
alterations  to  such  systems  as  the 
hydraulic,  electrical,  and  smoke 
detection  systems  that  are  associated 
with  the  transport  of  cargo.  When  a 
conversion  is  completed,  the  weight 
permitted  to  be  carried  ("payload")  on 
the  main  cargo  deck  is  significanUy 
greater  than  the  payload  allowed  in  that 
same  area  when  the  airplane  was  in  its 
or^Binal  passenger  configiuvtion. 

On  December  27, 1995,  the  FAA 
issued  Airworthiness  Directive  (AD)  96- 
01-03,  amendment  39-9479  (61  FR  116. 
January  3, 1996).  The  FAA  took  this 
action  after  determining  that  Model  747 
passenger  airplanes  converted  to 
freighters  imder  certain  STC's  are  not 
structurally  capable  of  safely  carrying 
the  payload  allowed  on  the  main  cargo 
deck.  This  condition  is  due  to  structural 
deficiencies  in  the  floor  beams  of  this 
deck,  as  well  as  in  the  fuselage  structure 
siuToimding  the  side  cargo  door  for  this 
area.  That  AD  requires  operators  of 
those  Model  747  freighters  to  reduce  the 
maximiun  payload  that  can  be  carried 
on  the  main  cai^o  deck  in  order  "(tjo 
prevent  collapse  of  the  aft  fuselage  due 
to  inadequate  strength  in  the  airplane 
structure  and  subsequent  separation  of 
the  aft  fuselage  from  the  airplane." 
Model  747  freighters  a£kcted'by  AD  96- 
01-03  were  converted  under  STC's  held 
by  GATX/Airlog  Company  ("GATX") 
when  that  AD  was  issued.  GATX  had 
acquired  the  original  STC's  from  Hayes 
International  Corporation  (Hayes). 

During  its  investigation  of  the 
circumstances  that  led  to  the  issuance  of 
AD  96-01-03,  the  FAA  determined  that 
similar  unsafe  conditions  were  likely  to 
be  foimd  on  certain  Model  727  series 
airplanes  that  had  been  converted  to 
freighters  in  a  comparable  manner.  The 
bases  for  these  concerns  were  that 
similar  procedures  and  design  methods 
had  been  used  on  both  the  727  and  747 
models,  and  that  these  STC's  could  be 
traced  back  to  the  same  companies. 

Actions  Subaequent  to  AD  96-01-03 

In  response  to  those  concerns,  the 
FAA's  Transport  Airplane  Directorate 
established  a  design  review  team  of 
FAA  engineers  to  identify  any  safety 
problems  pertaining  to  certain  interior 
and  side  cargo  door  STC's  for  Model  727 
series  airplanes,  and  to  make 
recommendations  for  correcting  any 
unsafe  conditions. 

The  design  review  team  has 
determined  that  there  are  more  than  lo 
STC's  for  Model  727  freighters 
("freighter  STC's"  or  "Model  727 
freighter  STC's")  that  need  to  be 


reviewed.  These  freighter  STC's  are 
individually  held  by  Aeronautical 
Engineers,  Inc.  (AEI),  ATAZ.  Inc. 
(ATAZ).  Federal  Express  Corporation 
(FedEx),  and  Pemco  Aeroplex,  Inc. 
(Pemco).  The  STC  held  by  ATAZ  is 
ST00015AT,  which  pertains  to  the  cargo 
door  and  cargo  compartment  interior. 
Over  300  Model  727  series  airplanes  of 
both  U.S.  and  foreign  registry  have  been 
modified  in  accordance  with  these 
STC's,  and  more  than  32  operators 
woridwide  use  these  freighters. 

In  reviewing  these  freighter  STC's,  the 
design  review  team  applied  the 
standards  of  Civil  Air  Regulations  (CAR) 
part  4b,  applicable  to  the  original 
Boeing  Model  727  airplane.  These 
federal  standards  establish  minimum 
safety  requirements.  A  design  which 
does  not  meet  these  standards  is 
presimied  to  be  unsafe. 

Between  September  1996  and 
February  1997.  members  of  the  design 
review  team  made  four  visits  to  inspect 
Model  727  series  airplanes  that  were  in 
the  process  of  being  converted  or 
already  had  been  converted  imder  these 
freighter  STC's.  Site  visits  were 
conducted  at  Pemco  World  Air  Services 
in  Dothan,  Alabama  (Pemco  STC's);  the 
Tramco  repair  station  in  Everett, 
Washington  (FedEx  STC's  that  had 
originally  been  developed  by  Hayes); 
and  Professional  Modification  Services 
(PMS).  Inc.'s,  facility  in  Miami.  Florida 
(AEI  and  ATAZ  STC's). 

On  all  of  the  Model  727  series 
airplanes  inspected  during  these  site 
visits,  the  design  review  team  observed 
that  the  original  passenger  floor  beams, 
which  now  support  the  main  cargo 
deck,  had  not  been  structurally 
reinforced  by  Lhe  STC  modification  for 
the  heavier  payloads  these  freighters  are 
permitted  to  carry. 

These  STC  freighters  typically  are 
allowed  to  carry  8,000  pound  containers 
(weight  of  the  cargo  and  container)  on 
the  main  cargo  decL  Because  these 
containers  are  88  inches  long,  the 
running  load  (the  weight  that  can  be 
placed  on  a  longitudinal  section  of  the 
main  cargo  deck)  is  90  poimds  per  inch 
(8,000  poimds  divided  by  88  inches). 
This  running  load  of  90  poimds  per  inch 
is  a  safety  concern  because  it  is 
approximately  2.6  times  higher  than  the 
maximum  running  load  of  34.5  pounds 
per  inch  allowed  on  these  same  floor 
beams  when  the  airplane  was  in  a 
passenger  configuration. 

FAA  Structural  Analjrais  of  the  Floor 
Beams  of  the  Main  Cargo  Deck 

The  design  review  team  examined  the 
documents  that  the  current  or  a 
previous  STC  holder  had  submitted 
when  seeking  original  FAA  approval  of 


the  STC  application.  The  team  was 
unable  to  find  any  data  to  verify  that  the 
imreinforced  floor  structure  of  the  main 
cargo  deck  can  safely  support  the 
heavier  freighter  payloads. 

To  independenUy  evaluate  whether 
these  floor  beams  are  strong  enough  to 
support  the  maximum  payload 
permitted  by  the  STC's,  the  design 
review  team  performed  a  limited 
structural  analysis  of  the  design  of  each 
main  cargo  deck  viewed  during  its  site 
visits. 

In  analyzing  the  floor  beams  of  the 
main  cargo  deck,  the  FAA  engineers 
used  the  payload  configuration  defined 
in  the  weight  and  balance  documents 
for  each  STC.  (These  STC  freighters  are 
operated  in  accordance  with  FAA- 
approved  Weight  and  Balance 
Supplements,  which  specify  the 
payload  that  can  be  carried  onboard,  as 
well  as  the  maximum  payload  and 
assigned  location  for  individual 
containers  on  the  main  cargo  deck.) 
Most  of  the  containers  permitted  in  the 
Weight  and  Balance  Supplements  for 
these  STC's  weigh  up  to  8,000  pounds 
each. 

In  its  analysis,  the  design  review  team 
considered  the  di&rant  cargo  handling 
system  configurations  observed  on  the 
STC  freighters  during  the  site  visits: 
these  systems  include  roller  trays  and 
container  locks.  The  roller  trays  are 
attached  to  the  floor  of  the  main  cargo 
deck,  and  enable  cargo  to  be  rolled 
forward  and  aft.  These  trays  also 
support  the  weight  of  the  cargo 
containers.  The  container  locks,  which 
hold  a  container  in  place,  are  spaced 
along  the  floor  of  the  main  cargo  deck 
for  all  of  these  STC's  but  one;  that  STC 
also  has  side  vertical  cargo  container 
restraints  ("side  restraints").  The 
analysis  is  based  on  the  use  of 
containers  that  are  88  inches  by  125 
inches,  and  the  location  of  the 
horizontal  center  of  gravity  for  the  total 
payload  in  each  container  was  within 
8.8  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  forward 
and  aft  direction  and  12.5  inches  from 
the  geometric  center  of  the  base  of  the 
container  for  the  left  and  right  direction. 

The  design  review  team  used 
commonly  accepted  analytical  methods 
in  its  structural  analyses.  This 
methodology,  or  an  equivalent,  was 
applicable  when  the  STC  application 
was  originally  submitted  for  approval, 
and  it  is  applicable  today.  None  of  the 
floor  analyses  performed  by  the  team 
involved  the  application  of  advanced 
technologies  such  as  finite  element 
modeling.  The  results  of  these  structural 
analyses  were  consistent  with  data 
provided  by  Boeing,  which  had 
originally  built  these  airplanes  as 
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passenger  transports,  and  with  some  of 
the  data  provided  by  these  STC  holders. 
To  evaluate  the  adequacy  of  the  floor, 
the  team  determined  that  the  most  likely 
"critical  case"  (the  conditions  or 
circumstances  that  exert  the  greatest 
forces  on  the  main  cargo  deck)  would  be 
the  "down  gust"  conditions  specified  in 
CAR  part  4b.  Down  gusts  are  downward 
vertical  movements  of  air  that  occur  in 
turbulence  and  storms.  Down  gusts 
exert  a  downward  force  on  the  entire 
airplane.  As  this  force  causes  the 
airplane  to  accelerate  downward, 
containers  on  the  main  cargo  deck — 
because  of  inertia — are  pulled  upward. 
This  upward  force  on  the  containers  is 
transmitted  through  the  container  locks 
and  into  the  floor  beams.  On  these  STC 
freighters,  this  upward  force  could  bend 
these  Door  beams  upward  to  failiure,  and 
the  failure  of  even  a  single  beam  could 
result  in  loss  of  the  airplane. 

Even  if  the  floor  beams  of  the  main 
cargo  deck  only  become  deformed,  the 
results  could  be  catastrophic.  Because 
flight  control  system  cables  and  fuel 
lines  pass  through  small  holes  in  these 
floor  beams,  significant — although 
temporary — deformation  of  these  beams 
could  jam  the  cables  or  break  fuel  lines. 
Consequently,  this  could  reduce 
controllability  of  the  airplane,  cause  fuel 
starvation  of  one  or  more  engines,  or 
lead  to  a  fire  in  the  fuselage. 

The  FAA  also  has  determined  that 
performance  of  the  flight  maneuvers 
defined  in  CAR  part  4b  would  produce 
critical  case  forces  on  these  STC 
freighters,  and  consequent  deformation 
or  failure  of  floor  beams  on  the  main 
cargo  deck.  These  maneuvers  would 
cause  upward  forces  on  the  cargo 
containers  relative  to  the  floor.  Because 
of  the  location  of  the  container  locks, 
the  floor  beams  at  the  forward  or  aft 
edges  of  the  containers  would  be  more 
critically  loaded,  and  consequently 
deflected  upward. 

Determining  Floor  Strength  (the 
"Margin  of  Safety") 

The  measure  of  the  ability  of  the  floor 
beams  of  the  main  cargo  deck  to  support 
the  stresses  caused  by  various  load  cases 
(combinations  of  specific  container 
weights  with  either  wind  gust 
conditions  or  airplane  maneuvers)  is  its 
"margin  of  safety."  Because  the  floor 
must  be  designed  to  withstand  the 
critical  case  stresses,  the  design  review 
team  calculated  the  margin  of  safety 
when  the  floor  is  subject  to  the 
turbulent  "down  gust"  wind  conditions 
defined  in  CAR  part  4b. 

The  equation  for  determining  the 
margin  of  safety  is: 


Margin  of  Safety  - 


Allowable  Stress 


-1 


Applied  Stress 

In  this  equation,  "Allowable  Stress"  is 
the  measure  of  the  strength  of  a  floor 
beam  of  the  main  cargo  deck.  "Applied 
Stress"  is  the  stress  level  produced  in 
that  Door  beam  multiplied  by  a  "factor 
of  safety"  of  1.5.  The  weight  of  the 
containers  on  the  floor  beam,  flight 
conditions  (for  example,  wind  gusts  or 
airplane  maneuvers),  and  other  forces, 
such  as  pressurization  of  the  fuselage, 
all  combine  to  create  the  "applied 
stress"  level  in  that  floor  beam.  CAR 
4b.200(a)  requires  the  inclusion  of  the 
1.5  factor  of  safety  in  structural  designs. 
(This  factor  is  discussed  in  the 
"Elimination  of  the  1.5  Factor  of  Safety" 
section  of  this  preamble.) 

When  the  margin  of  safety  is  zero  for 
all  load  cases,  the  structure  meets  the 
minimum  requirements  of  CAR  part  4b. 
A  structure  with  a  margin  of  safety 
greater  than  zero  exceeds  those 
standards.  A  structure  with  a  margin  of 
safety  of  less  than  zero  does  not  meet 
these  minimiim  requirements,  and  is 
presumed  to  be  unsafe.  If  the  margin  of 
safety  reaches  - 1  (the  extreme  case), 
the  structure  is  not  strong  enough  to 
withstand  the  stresses  generated  by  any 
load  case  without  failing. 

Using  this  equation,  tne  design  review 
team  calculated  margins  of  safety  for  the 
STC  floor  designs  as  ranging  from 
approximately  -0.55  to  -0.63.  Because 
of  the  large  negative  margins  of  safety 
that  were  calculated  for  the  down  gust 
condition  (the  most  likely  cridcal  case), 
the  FAA  did  not  analyze  other  load 
cases. 

For  the  margins  of  safety  to  be 
positive  for  the  "down  gust"  condition, 
the  FAA  determined  that  these  STC 
freighters  must  be  limited  to  less  than 
50%  of  the  typical  maximimi  payload  of 
8.000  pounds  per  container  currently 
allowed  by  the  STC's.  From  its  analyses, 
the  design  review  team  determined  that 
these  main  cargo  decks  are  capable  of 
supporting  a  maximum  payload  of 
approximately  3.000  pounds  per 
container  (a  maximum  running  load  of 
34.5  pounds  per  inch)  in  all  areas  of  the 
main  cargo  deck,  except  in  the  area 
adjacent  to  the  side  cargo  door.  In  that 
side  door  area,  containers  would  be 
restricted  to  a  maximum  payload  of 
approximately  2,700  pounds  per 
container  (a  TnAyimnm  running  load  of 
31.0  pounds  per  inch)  due  to  structural 
configurations  affecting  the  strength  of 
the  floor  beams  in  this  area.  These 
running  loads  include  payload  in  the 
lower  lobe  cargo  compartments,  and  any 
other  load  applied  to  the  bottom  of  the 
floor  beams  of  the  main  cargo  deck.  [The 
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(ATA)  recommended  a  maximum 
payload  of  6,000  pounds  per  container. 
This  recommendation,  which  is 
discussed  in  the  "ATA 
Recommendations  for  a  Final  Rule" 
section  of  this  preamble,  is  substantially 
above  the  safe  payload  limits  calculated 
by  the  design  review  team,  and  would 
result  in  a  negative  margin  of  safety.) 

Typically,  freighters  converted  under 
these  STC's  are  allowed  to  carry  1 1  or  . 
12  containers  on  the  main  cargo  deck. 
Containers  in  most  areas  of  this  deck 
have  a  maximum  payload  of  up  to  8.000 
pounds  per  container;  over  the  wing  and 
landing  gear  area,  this  maximum 
payload  per  container  can  be  up  to 
10,000  pounds.  Although  it  would  seem 
that  these  STC  freighters  could  carry  up 
to  a  total  of  100.000  pounds,  the 
maximum  payload  is  actually  limited  by 
the  strength  of  the  fuselage  as  well  as 
the  strength  of  the  floor  beams. 
Consequently,  the  current  maximum 
payloads  on  these  airplanes  range  frt)m 
54,000  pounds  (for  a  Model  727-100 
series  airplane)  to  62.000  pounds  (for  a 
Model  727-200  series  airplane), 
depending  on  the  configuration  of  the 
freighter.  The  FAA's  structiual  analysis 
shows  that  the  maximum  payload 
should  be  limited  to  approximately 
35,000  pounds.  This  maximum  payload 
is  approximately  22%  less  than  the 
average  payload  of  45.000  pounds  that 
has  been  r^orted  by  some  operators  of 
these  Model  727  STC  freighters. 

The  FAA  has  determined  that  none  of 
these  main  cargo  decks  are  strong 
enough  for  the  current  maximum 
payloads,  and  therefore  are  unsafe. 
Furthermore,  these  decks  do  not  comply 
with  the  requirements  of  CAR  part  4b. 

Operational  Factors  Affecting  Payload 
Limitatioa 

The  FAA's  structural  analysis  was 
based  on  the  "worst  case"  conditions  of 
the  following  operational  factors: 
maximum  operating  speed  limit. 
airplane  in-flight  weight,  container 
orientation,  and  side  restraints.  The 
FAA  realizes  that  if  restrictions  are 
placed  on  these  factors,  higher  payloads 
can  be  allowed.  Although  the  absolute 
effects  of  these  restrictions  would 
require  extensive  analysis,  the  FAA  has 
concluded  that  it  is  sufficient  to 
estimate  the  effects  of  these  factors  if 
they  are  only  to  be  applied  for  a  limited 
amount  of  time.  The  FAA  design  review 
team  determined  that  these  restrictions 
would  not  violate  other  load  cases. 

•    Maximum  Operational  Speed  and  In- 
Flight  Weight 

Some  of  these  STC  freighters  are 
allowed  to  fly  at  a  maximum  operational 
speed  of  390  knots  equivalent  airspeed 


Federal  Register  /  Vol.  62,  No.  135  /  Tuesday,  July  15.  1997  /  Proposed  Rules 


37791 


(KEAS).  During  turbulence,  the  forces 
experienced  by  the  airplane  are,  in  part, 
a  function  of  the  aircraft's  speed,  which 
consequendy  affects  the  forces  on  the 
floor  beams.  By  reducing  the  maximum 
operational  speed  to  350  knots  indicated 
airspeed  (KIAS).  the  forces  on  the  floor 
beams  during  turbulence  are  reduced. 

The  forces  experienced  by  the 
airplane  during  turbulence  also  are  a 
function  of  the  weight  of  the  aircraft.  A 
heavy  airplane  has  more  inertia,  and 
therefore  is  less  affected  by  severe  gusts 
than  a  lighter  one.  The  FAA  has 
estimated  that  a  minimum  operational 
in-flight  weight  of  100,000  pounds  will 
reduce  the  gust  loads  on  these  airplanes 
and,  therefore,  reduce  the  floor  beam 
loads.  Some  ways  to  ensure  that  the  in- 
flight weight  does  not  fall  below  a 
prescribed  limit  is  to  have  a  minimum 
cargo  weight,  a  minimum  quantity  of 
"tankered"  fuel,  sufficient  ballast,  or  a 
combination  of  these  items. 

•  Container  Orientation 

Typically,  these  STC  freighters  carry 
National  Aerospace  Standard  (NAS) 
3610  class  II  cargo  containers,  which 
have  a  fixed  back  wall;  a  partially  or 
fully  removable  frtjnt  wall;  and  are  88 
inches  by  125  inches.  Due  to  this 
method  of  construction,  a  large  portion 
of  the  forces  that  a  container 
experiences  in  "down  gust"  wind 
conditions  of  turbulence  is  carried  by 
the  container's  back  wall,  which  is  its 
strongest  element.  When  cargo 
containers  are  oriented  back-to-back,  a 
large  portion  of  both  container  loads  is 
carried  by  the  same  container  locks. 
This  places  higher  loads  on  the  floor 
beam  supporting  these  locks.  By 
requiring  the  containers  to  be  oriented 
with  the  door  side  of  the  container 
facing  forward,  however,  a  more 
uniform  distribution  of  the  loads  is 
achieved. 

•  Side  Restraints 

A  better  distribution  of  the  container 
load  is  achieved  by  installing  side 
restraints.  The  FAA  estimates  that  there 
can  be  an  increase  in  the  maximum 
payload  per  container  when  FAA- 
approved  side  restraints  are  installed. 

The  FAA  estimates  that  the  combined 
effect  of  this  speed  limitation,  minimum 
in-flight  weight,  and  container 
orientation  would  result  in  a  total 
weight  of  no  more  than  8.000  pounds 
for  any  two  adjacent  containers  that  are 
each  88  inches  by  125  inches.  By 
installing  FAA-approved  side  restraints, 
this  estimated  total  weight  for  any  two 
adjacent  containers  could  be  increased 
to  9.600  pounds.  Under  no 
circumstances,  however,  can  the  total 


weight  of  any  individual  container 
exceed  8,000  pounds. 

Eiiinination  of  the  1.5  Factor  of  Safety 

At  the  request  of  industry,  the  FAA 
considered  the  consequences  of 
elimination  of  the  1.5  factor  of  safety 
used  in  the  "Margin  of  Safety  "  equation 
discussed  above.  By  eliminating  the  1.5 
factor  of  safety,  the  FAA  analysis 
determined  that  the  proposed  payload 
limits  per  container  would  increase  by 
50%.  CAR  4b.200(a)  requires  that  an 
airplane  be  designed  with  a  certain 
amount  of  "reserve  structural  strength" 
to  minimize  the  potential  for  complete 
structural  failure  of  an  airplane.  This 
reserve  is  the  "1.5  factor  of  safety." 
Ordinarily,  an  applicant  seeking  to 
reduce  or  eliminate  this  requirement 
must  file  a  request  for  an  exemption,  if 
the  applicant  uses  an  approach  in  its 
design  that  is  comparable  to  the  1.5 
factor  of  safety,  the  applicant  can 
declare  that  this  approach  provides  "an 
equivalent  level  of  safety. "  The 
applicant,  however,  must  substantiate 
this  declaration  to  the  satisfaction  of  the 
FAA. 

The  FAA  has  examined  the 
consequences  resulting  from  the 
elimination  of  the  1.5  factor  of  safety, 
and  has  concluded  that  this  action 
would  pose  unacceptable  hazards  for 
these  airplanes.  The  FAA's  intent  in 
issuing  this  proposed  AD  is  to  prevent 
a  combination  of  circumstances  that 
could  result  in  catastrophic  loss  of  a 
Model  727  freighter  converted  under 
these  STC's.  Elimination  of  the  1.5 
factor  of  safety  in  conjunction  with  the 
other  measures  discussed  earlier  to 
increase  the  allowable  payload  would 
be  contrary  to  this  intent. 

CAR  part  4b  refers  to  the  critical  load 
cases — the  down  gust  and  maneuver 
forces  previously  described  in  this 
preamble — as  "limit  loads.  '  CAR  4b. 200 
requires  that  these  limit  loads  be 
multiplied  by  1.5  (the  "1.5  factor  of 
safety"),  thereby  becoming  "ultimate 
loads"  as  defined  in  CAR  part  4b.  CAR 
4b. 201(c)  further  requires  that  the 
structure  be  able  to  carry  these  ultimate 
loads  (which  provide  a  reserve  of 
structtiral  strength)  without  failure. 
Although  it  is  anticipated  that  these 
STC  freighters  will  not  be  routinely 
subjected  to  limit  load  forces,  it 
sometimes  happens  during  emergencies 
and  unusual  environmental  conditions 
such  as  turbulence. 

•    Emergency  Conditions 

In  an  emergency,  the  pilot  may  exceed 
critical  case  maneuver  forces,  and  fly 
the  STC  freighter  beyond  the  airspeed 
and  flight  maneuver  limits  for  which  the 
airplane  is  designed.  The  failure  of  an 


engine,  avoidance  of  a  collision,  or  the 
opening  of  a  cargo  door  during  flight  are 
conditions  that  could  necessitate  these 
actions. 

Emergencies  do  occur.  On  February  5, 
1997,  a  Model  727  passenger  airplane 
was  flying  to  John  F.  Kennedy 
International  Airport  in  New  York  when 
an  Air  National  Guard  F-16  jet  fighter 
approached  close  enough  to  activate  the 
Model  727's  collision  avoidance  system 
alarm.  The  pilot  of  the  passenger 
airplane,  following  the  system's 
emergency  guidance,  maneuvered  the 
Model  727  into  a  steep  dive  and  then  a 
steep  climb.  Two  flight  attendants  and 
a  passenger  were  thrown  down  by  these 
maneuvers.  Although  the  actual 
maneuver  forces  for  this  incident  are 
unknown,  the  1.5  factor  of  safety  may 
have  provided  structiiral  strength  to 
maneuver  the  airplane  beyond  the 
forces  in  CAR  part  4b. 

In  1991,  a  pilot  performed  a  flight 
maneuver  that  imposed  forces  of 
approximately  3g's  (three  times  the 
force  of  gravity)  on  a  Model  747 
freighter  that  was  carrying  a  partial 
payload.  The  applicable  federal 
regulations  require  Model  747  and  727 
series  airplanes  to  be  designed  for 
maneuvers  imposing  forces  of  up  to 
2.5g's.  Had  this  freighter  been  carrying 
a  full  payload  and  the  1.5  factor  of 
safety  not  been  used  in  its  design.  FAA 
analysis  indicates  that  this  freighter 
would  have  been  lost. 

•  Turbulence 

Airplanes  may  encounter  severe 
turbulence  that  exerts  wind  gust  forces 
beyond  the  critical  case  forces  of  CAR 
part  4b.  AD  96-01-03  describes  an 
occasion  in  1991  when  wind  gusts  were 
so  severe  that  an  engine  separated  from 
a  Model  747-100  freighter  shortly  after 
take-off. 

More  recently,  severe  wind  gusts  on 
September  5,  1996,  caused  numerous 
passenger  injuries  and  one  fatality  on  a 
Model  747-400  series  airplane.  The 
FAA  received  reports  indicating  that 
those  gusts  produced  downward 
accelerations  of-1.15g's  and  upward 
accelerations  of +2.09g's  on  that 
airplane  in  less  than  four  seconds.  Had 
a  Model  727  STC  freighter  experienced 
similar  conditions  while  transporting 
close  to  the  maximum  payload,  FAA 
analysis  indicates  that  the  floor  beams 
of  the  freighter's  main  cargo  deck  would 
have  collapsed. 

The  FAA  has  received  87  reports  of 
Model  727  series  airplanes  experiencing 
severe  turbulence;  these  reports 
typically  do  not  include  events  that 
have  occurred  in  other  countries.  The 
majority  of  these  events  were 
unforeseen  and  resulted  in  injuries  to 
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the  flight  crew  or  passengers.  Five  of  the 
reports  document  gusts  causing  airplane 
accelerations  of  at  least  +1.88g's  upward 
and  1  5g's  downward. 

•  Hazardous  Deformation  of  the  Main 
Cargo  Deck 

CAR  4b.201(a)  requires  any  structure 
on  the  fireighter.  including  the  floor 
beams,  to  be  strong  enough  to 
withstand — without  "detrimental 
permanent  deformation" — the 
anticipated  critical  case  forces  that 
could  be  exerted  upon  it  during  its 
service  life.  CAR  4b.201(b)  requires  that 
any  structural  deformations  caused  by 
these  critical  case  or  limit  loads  not 
interfere  with  the  safe  operation  of  the 
airplane.  (The  catastrophic 
consequences  of  deformation  are 
discussed  earlier  in  this  preamble.) 
Using  the  1.5  factor  of  saJFety  in 
structural  analysis  takes  deformation 
into  account;  without  the  1.5  factor  of 
safety,  the  STC  holder  would  be 
required  to  provide  an  analysis  that 
demonstrates  these  floors  would  be  free 
from  detrimental  deformation.  Because 
these  STC's  lack  a  deformation  analysis, 
the  FAA  would  not  consider  a  request 
for  reducing  the  1.5  factor  of  safety 
requirement  unless  such  an  analysis 
was  conducted. 

•  Other  Considerations 

Another  reason  that  reserve  structural 
strength  is  necessary  is  that 
aerodynamic  and  structural  analysis 
theory  is  not  precise:  exact  conditions  or 
circumstances  are  indeterminable; 
therefore  approximations  must  be  made. 
In  addition,  the  1.5  factor  of  safety  takes 
into  account  such  considerations  as  the 
variations  in  the  physical  properties  of 
materials,  the  range  of  fabrication 
tolerances,  and  corrosion  or  damage.  For 
example,  all  Model  727  series  airplanes 
must  have  enough  structural  reserve  to 
cover  the  corrosion  control  activities 
mandated  by  AD  90-25-03,  amendment 
3»-6787  (55  FR  49258,  November  27, 
1990).  That  AD,  in  order  to  control 
corrosion,  permits  up  to  10  %  of  the 
material  thickness  of  a  floor  beam  of  the 
main  deck  to  be  removed  by  grinding 
without  undertaking  repair;  the  removal 
of  this  material  further  reduces  the 
strength  of  the  floor 

The  majority  of  these  modified 
airplanes  are  nearing,  or  past,  their 
design  life  of  20  years,  60,000  flights,  or 
50,000  hours  of  operation.  As  the 
airplanes  age  and  are  repeatedly  flown, 
they  accumulate  fatigue  damage  and 
corrosion,  which  degrades  the  structural 
capability.  Airplanes  that  are  near  or 
past  their  design  life  are  part  of  the 
FAA's  Aging  Airplane  Program  and  are 
subject  to  numerous  AD's  to  correct 


unsafe  conditions  resulting  from  fatigue 
cracking  and  corrosion. 

During  the  time  period  allowed  by  the 
AD's  to  implement  the  corrective  action, 
it  is  probable  that  many  of  these  aging 
airplanes  will  continue  to  have  fatigue 
cracks  and  corrosion.  Because  these 
airplanes  have  been  built  with  a  safety 
factor  of  1.5,  there  is  a  sufficient 
structural  strength  margin  to  allow  some 
finite  time  to  implement  the  AD's  to 
correct  the  unsafe  conditions.  Without 
this  factor  of  safety,  a  new  maintenance 
program  would  have  to  be  developed  for 
these  airplanes  to  ensure  that  all  of  the 
Aging  Airplane  Program  fatigue  cracks 
and  corrosion  problems  are 
continuously  identified  and 
immediately  eliminated. 

Service  History  of  the  Model  727  STC 
Freighters 

Although  the  modification  of  these 
airplanes  conunenced  in  1983,  the 
average  modification  date  for  these  STC 
freighters  is  1991.  In  fact,  approximately 
100  of  these  airplanes  (one-third  of  the 
STC  freighter  fleet)  have  been  modified 
in  just  the  last  three  years. 

Most  of  these  STC  freighters  fly  only 
two  flights  each  day,  resulting  in  a  low 
qumber  of  accxunulated  flights  since 
conversion.  A  representative  of  the 
largest  operator  of  these  airplanes 
indicates  that,  on  average,  the  airplanes 
carry  only  slightly  more  than  half  of  the 
current  maximum  pay  load  of  8,000 
pounds  per  container.  These 
circiunstances  may  explain  why  the 
FAA  has  not  received  reports  of  adverse 
events  relating  to  the  structural  strength 
of  these  floor  beams. 

These  floor  beams,  if  overstressed,  are 
not  likely  to  give  warning  prior  to  total 
failure.  The  existing  floor  beams  on 
these  STC  freighters  are  commonly 
made  from  7075-T6511  aluminum 
alloy,  and  there  is  only  a  10%  difference 
between  the  stress  level  at  which  the 
floor  beam  permanently  bends,  and  the 
stress  level  at  which  the  beam  breaks. 
Consequently,  once  the  floor  beams  are 
stressed  to  the  point  of  being 
permanently  bent,  it  takes  only  a  small 
amount  of  additional  stress  until  the 
floor  beams  break,  which  could  result  in 
loss  of  the  airplane. 

The  FAA  has  concluded  that  the 
reported  service  history  of  these  STC 
freighters  does  not  demonstrate  that 
these  airplanes  are  safe. 

Issuance  of  an  AD  Is  Appropriate 
Regulatory  Action 

Because  of  the  unsafe  condition  found 
oa  these  STC  freighters  (the  inadequate 
strength  of  the  floor  structure  of  the 
main  cargo  deck  to  carry  the  current 
maximum  pay  loads),  the  FAA  has 


determined  that  there  are  two  ways  in 
which  it  could  proceed:  Issuance  of  an 
AD  to  correct  the  unsafe  condition  of 
the  floor,  or  suspension  or  revocation  of 
these  STC's. 

The  Administrator  of  the  FAA  has  the 
authority  to  issue  an  AD  when  "an 
unsafe  condition  exists  in  a  product" 
[14  CFR  39.1(a)].  and  "(t]hat  condition 
is  likely  to  exist  or  develop  in  other 
products  of  the  same  type  design"  (14 
CFR  39.l(b)l.  When  such  a  finding  is 
made,  the  Administrator  may,  as 
appropriate,  prescribe  "insp>ections  and 
the  conditions  and  limitations,  if  any, 
under  which  those  products  may 
continue  to  be  operated"  (14  CFR 
39.11).  By  using  the  AD  process,  the 
FAA  can  still  allow  these  STC  freighters 
to  operate,  although  under  restrictions 
which  are  necessary  to  eliminate  the 
unsafe  condition. 

Because  the  floor  structures  did  not 
meet  CAR  part  4b  certification  standards 
at  the  time  these  STC's  were  originally 
issued,  the  Administrator  of  the  FAA  is 
empowered  to  suspend  or  revoke  these 
STC's  [49  U.S.C.  44709(b)].  If  the 
Administrator  were  to  take  such  action 
against  these  STC's,  the  order  could 
result  in  the  immediate  grounding  of 
these  STC  freighters. 

In  consideration  of  the  disruption  of 
domestic  and  international  commerce 
that  would  result  bom  the  suspension 
or  revocation  of  these  STC's,  as  well  as 
the  significant  impacts  on  the  domestic 
and  international  economy  that  such  an 
action  would  have,  the  FAA  has 
concluded  that  the  issuance  of  an  AD 
with  restrictions  on  the  maximum 
payloads  on  the  main  cargo  deck  is 
appropriate  action.  These  pay  load 
restrictions  will  enable  these  freighters 
to  continue  operating,  and  remove  the 
unsafe  condition  that  currenUy  exists  in 
the  floor  beams  of  the  main  cargo  deck. 

FAA  Meetings  With  STC  Holders  and 
Operators 

The  FAA  has  met  individually  with 
each  of  the  affected  STC  holders  to 
discuss  the  FAA  design  review  team's 
observations,  analyses,  and  findings.  In 
a  letter  sent  prior  to  these  meetings,  the 
FAA  provided  its  preliminary 
conclusions  to  each  STC  holder.  In 
addition,  the  agency  asked  the  STC 
holder  to  submit  data  showing  that 
unsafe  conditions  do  not  exist,  and  that 
the  STC  designs  do  meet  applicable 
federal  aviation  regulations.  If  the  FAA's 
findings  and  analyses  could  not  be 
controverted,  the  STC  holder  was  asked 
to  specify  what  actions  it  would  take  to 
bring  its  designs  into  compliance.  STC 
holders  also  were  asked  to  propose 
actions  that  would  enable  these 
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airplanes  to  operate  safely  while  data  or 
modifications  were  being  developed. 

At  its  meeting  with  the  FAA,  ATAZ 
did  not  present  any  information  to 
contradict  the  FAA's  analyses,  or  submit 
proposals  to  keep  these  planes  operating 
safely.  The  FAA's  meetings  with  the 
other  3  STC  holders  produced  similar 
results. 

The  FAA  also  has  met  joinUy  vnth  the 
STC  holders  and  the  operators  of  the 
Model  727  freighters  modified  under 
these  STC's.  On  February  14,  1997,  the 
FAA  convened  this  meeting,  which  was 
attended  by  more  than  75  industry 
representatives,  to  discuss  what  the 
design  review  team  had  observed  diuing 
its  site  visits  and  determined  from  its 
analyses  of  STC  data.  During  this 
meeting  the  operators  presented  no 
technical  data,  but  provided  the  FAA 
with  information  about  the  potential 
impacts  on  their  businesses  if  the 
agency  were  to  reduce  the  current 
maximum  payload. 

Industry  Proposal  for  the  liming  of  an 
NPRM  and  FAA  Response 

During  the  February  14  meeting, 
representatives  of  the  affected  op>erator8 
and  STC  holders  in  attendance 
presented  a  proposal  to  the  FAA. 
Generally,  industry  proposed  that  the 
FAA  delay  issuing  an  NPKM  and 
imposing  payload  restrictions;  in  turn, 
industry,  within  120  days  from  the  end 
of  February  1997,  would  test  floor 
beams,  perform  analyses,  redesign  the 
floor  structiu^,  if  necessary,  and  submit 
data  to  the  FAA  substantiating 
compliance  with  CAR  part  4b.  At  the 
meeting,  the  FAA  responded  that  its 
priority  is  the  safety  of  these  airplanes, ' 
and  the  burden  is  now  on  industry  to 
establish  the  ability  of  these  STC 
freighters  to  carry  more  than  the  3,000 
pounds  per  container  being  considered 
by  the  FAA. 

ATA  Reconunendations  for  a  Final 
Rule 

ATA  followed  up  on  the  proposal  at 
the  February  14  meeting  with  a  March 
10,  1997,  letter  that  contained 
recommendations  in  order  "to  get  the 
necessary  design  changes  quickly 
incorporated  while  permitting  the 
airlines  to  continue  operating  their 
aircraft."  ATA  proposed  that  a  3,000 
pound  per  pallet  weight  limit  be 
gradually  phased-in  as  follows: 

1.  There  would  be  at  least  120  days 
after  the  effective  date  of  the  AD  before 
any  payload  restrictions  would  be 
implemented.  According  to  ATA,  this 
period  would  enable  STC  holders  or 
others  to  redesign  the  freighter  floors 
and  provide  enough  time  for  operators 
to  procure  parts  to  modify  the  floors. 


2.  Initially,  payload  restrictions  would 
be  reduced  from  8,000  pounds  per  pallet 
to  6,000  pounds  per  pallet.  These 
restrictions  would  be  in  effect  for  at 
least  one  year  or  the  next  "C"  check, 
whichever  occuj^  later,  and  operators 
would  not  be  required  to  modify  the 
floor  beams  during  this  time. 

3.  Ultimately,  the  floor  beams  of  the 
main  cargo  deck  would  not  have  to  be 
modified  until  at  least  16  months  after 
the  effective  date  of  the  AD.  At  that 
time,  the  payload  per  pallet  would  be 
reduced  to  3,000  pounds  if  an  operator 
opted  not  to  accomplish  that 
modification. 

4.  Airplanes  would  not  be  subject  to 

.  any  of  these  restrictions  if  operators  can 
substantiate  to  the  FAA  that  the  floor 
beams  are  strong  enough  to  support  the 
existing  payload  per  pallet. 

The  FAA  considered  ATA's 
recommendations  in  developing  this 
proposed  action.  The  FAA  determined 
that  allowing  these  airplanes  to 
continue  to  operate  vtrithout  restrictions 
for  120  days  after  the  efiiective  date  of 
this  AD,  and  allowing  16  months  for 
modification  of  the  floor  structure  of  the 
main  cargo  deck  would  not  address  the 
unsafe  condition  in  a  timely  maiuier. 
The  FAA's  analysis  also  determined  that 
ATA's  recommended  payload  limit  of 
6,000  pounds  per  container  at  all 
locations  would  result  in  negative 
margins  of  safety.  The  interim  weight 
restrictions  proposed  by  the  FAA  aJlow 
the  carriage  of  a  limited  number  of 
individual  containers  at  or  above  the 
6,000  poimd  per  container  payload 
suggested  by  ATA.  In  addition,  the  120- 
day  period  of  operation  at  the  interim 
payloads  proposed  by  the  FAA 
(discussed  below]  does,  in  part,  meet 
ATA's  suggested  time  for  allov^ring 
redesign  of  these  STC  Slighter  floors. 

FAA  Findings 

Based  on  the  observations  and 
analyses  of  its  design  review  team,  and 
information  presented  by  affected  STC 
holders  and  the  operators  of  Model  727 
series  airplanes  converted  to  freighters 
under  these  STC's.  the  FAA  has  found 
that: 

1.  None  of  the  floor  beams  of  the  main 
cargo  deck  on  any  of  these  STC's  have 
been  modified  from  the  original 
passenger  configuration  to  support  the 
heavier  payloads  carried  on  a  freighter. 

2.  Based  on  the  FAA's  analyses,  the 
floor  structiu^s  of  these  STC  freighters 
are  not  capable  of  withstanding  the 
forces  that  would  residt  from  the  current 
maximum  payload  when  CAR  part  4b 
conditions  are  encountered. 

3.  When  the  inaYiTniiTn  payload  of  a 
container  is  limited  to  8,000  pounds  or 
6.000  pounds  (for  all  container 


positions)  as  proposed  by  ATA,  the 
margins  of  safety  for  the  floor  beams  of 
the  main  cargo  deck  are  calculated  as 
negative  numbers  and  the  structiual 
strength  of  these  beams  is  not  sufficient 
to  meet  the  requirements  of  CAR  part 
4b.  When  the  maximum  payload  of  a 
container  is  limited  to  approximately 
3,000  pounds,  the  margin  of  safety  is 
calculated  as  a  positive  number  and 
these  floor  beams  meet  the  structural 
strei^th  requirements  of  CAR  part  4b. 

4.  "fhe  FAA  estimates  the  combined 
effect  of  imjjosing  operational 
restrictions  on  airplane  weight, 
maximiun  operating  speed,  and 
orientation  of  containers  reduces  the 
forces  exerted  on  the  airplane  in  "down 
gust"  conditions,  and  will  permit  the 
maximiun  payload  of  a  container  to  be 
increased  on  an  interim  basis.  The 
installation  of  side  restraints  can  permit 
a  further  temporary  increase  in  payload. 

5.  Typically,  these  STC  freighters  are 
modified  by  other  STC's  that  change  the 
maximum  taxi,  take-off,  zero  fuel,  and 
landing  weights  of  these  airplanes. 
These  weight  changes  permit  the 
airplanes  to  carry  more  payload  on  the 
main  cargo  deck. 

No  compatibility  study  has  been 
fwrformed  showing  that  these  weight 
changes  are  safe  considering  the  existing 
freighter  STC  modifications  and  payload 
limits.  In  addition,  no  compatibility 
study  has  been  done  for  the  addition  of 
auxiliary  fuel  tanks,  engine  changes, 
and  other  types  of  modifications  that 
alter  the  basic  loads  on  these  airplanes. 

6.  When  these  STC  modifications 
were  accomplished,  each  airplane  was 
modified  differently,  due  to  different 
installer  shop  practices  and  the 
configuration  of  each  airplane  prior  to 
modification.  Subsequent  modifications 
under  other  STC's  that  alter  the 
structure  were  not  shown  to  be 
compatible  with  the  freighter 
modifications.  The  resulting  airplane 
configtiration  can  be  significantiy 
different  between  individual  airplanes. 
Any  modifications  that  are  imdertaken 
to  bring  these  airplanes  into  compliance 
with  CAR  part  4b  must  be  shown  to  be 
compatible  with  the  specific  airplanes 
being  modified. 

7.  The  elimination  of  the  1.5  factor 
would  not  eliminate  the  unsafe 
condition  that  occurs  when  these 
airplanes  are  carrying  containers 
weighing  more  than  the  payloads 
specified  in  this  proposed  AD. 

FAA  Conclusions 

From  these  findings,  the  FAA  has 
concluded  that: 

1.  The  lack  of  strength  in  the  floor 
structure  of  the  main  cargo  deck  must  be 
corrected  by  reducing  the  payload 
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carried  on  the  main  cargo  deck.  This 
reduced  payload  includes  the  jjayload 
in  the  lower  lobe  cargo  compartments. 

2.  Maximum  payloads  of 
approximately  2.700  pounds  per 
container  in  the  areas  near  the  forward 
side  cargo  door  and  approximately 
3.000  pounds  per  container  in  all  other 
areas  of  the  main  cargo  deck  provide  an 
acceptable  level  of  safety.  It  is  estimated 
that  operational  restrictions  on  airplane 
weight,  maximum  operating  speed,  and 
orientation  of  containers,  as  well  as  the 
installation  of  FAA-approved  side 
restraints,  would  allow  safe  operation 
with  higher  payloads  during  an  interim 
period. 

3.  Because  these  STC  freighters  are 
modified  by  other  STC's  that  change  the 
maximum  taxi,  take-off,  zero  fuel,  and 
landing  weights  of  these  airplanes,  and 
permit  more  payload  on  the  main  cargo 
deck,  all  of  the  airplanes'  Airplane 
Flight  Manuals  (AFMs),  AFM 
Supplements,  and  Weight  and  Balance 
Supplements  would  have  to  be  revised 
to  show  the  payload  restrictions. 

Additional  AD  Actions 

The  FAA  design  review  team's  scope 
of  review  of  these  STC's  was  not  Umited 
to  concerns  about  the  strength  of  the 
floor  structure  that  support  the  main 
cargo  deck.  The  team  also  made 
inspections  and  gathered  information 
about  other  areas  where  additional 
unsafe  conditions  may  exist.  Following 
this  proposed  rulemaking,  additional 
rulemaking  will  be  initiated  to  address 
these  concerns.  These  concerns  include 
the  following  structural,  door  systems, 
and  STC  certification  and 
documentation  issues: 


•  Structural  Deficiencies 

Lack  of  "Fail-Safe"  Hinges  on  the  Cargo 
Door 

The  design  review  team  saw  single  or 
double-piece  hinge  fittings  on  the  side 
cargo  doors  of  these  STC  freighters. 
Should  a  crack  propagate  along  the 
hinge  line  where  the  hinge  attaches 
either  to  the  upper  sill  of  the  fuselage  or 
to  the  door  itself,  the  cargo  door  could 
separate  from  the  airplane,  and  result  in 
loss  of  the  airplane. 

Apparent  Lack  of  Strength  of  the 
Structure  Surrounding  the  Side  Cargo 
Door 

To  install  a  side  cargo  door  for  the 
main  deck,  an  opening  of  approximately 
7.5  feet  by  11  feet  (82.5  square  feet) 
must  be  cut  into  the  side  of  the  fuselage. 
This  opening  requires  that  the  cutout 
area  and  adjacent  structural  areas  be 
substantially  reinforced.  If  the  fuselage 
structure  that  surrounds  this  cargo  door 


is  not  strong  enough  to  withstand  the 
forces  that  may  be  exerted  during  flight, 
it  could  result  in  loss  of  the  airplane. 

The  design  review  team  observed  that 
reinforcing  structures  used  in  this  area, 
such  as  longerons,  frames,  doublers  and 
triplers.  are  discontinuous  and  appear  to 
lack  adequate  load  paths  and  strength. 
These  discrepancies  could  result  in  a 
fuselage  structiire  that  does  not  meet  the 
strengdi  and  deformation  requirements 
of  CAR  4b.  201,  proof  of  structure 
standards  of  CAR  4b.202,  or  fail  safety 
requirements  of  CAR  4b.  2  70(b). 

In  its  examination  of  the  data 
supporting  these  STC's,  the  design 
review  team  determined  that  the  STC 
applicants  used  inadequate  methods 
and/or  incomplete  analyses  to 
substantiate  that  their  modifications 
provide  adequate  strength  in  this  area. 
The  STC  applicants  typically  did  not 
substantiate  the  strength  of  numerous 
structural  features,  such  as  splices  and 
runouts.  The  STC  holders  also  used 
analytical  approaches  that  failed  to 
consider  such  impacts  as  redistribution 
of  the  forces  in  the  fuselage,  and 
localized  stress  effects  such  as 
"buckling." 

Inadequate  Cargo  Restraint  Barriers 

CAR  4b.260  requires  that  the  restraint 
barrier  in  the  cargo  compartment  of  the 
main  deck  be  strong  enough  to  protect 
the  occupants  from  injury  when  the 
freighter  is  carrying  its  maximum 
payload  and  emergency  landing 
conditions  occur  {the  "9.0g  standard"). 

Based  on  the  observations  and 
analyses  of  the  design  review  team,  the 
FAA  has  determined  that  the  bulkhead 
restraint  barriers  on  all  of  the  observed 
STC  freighters  do  not  meet  the  9.0g 
standard;  three  of  the  four  STC  holders 
have  confirmed  the  FAA's  finding. 

•  Deficiencies  in  Systems  for  the  Side 
Cargo  Door 

Because  of  cargo  door-related 
accidents,  industry  and  the  FAA.  during 
the  early  1990s,  conducted  an  extensive 
design  review  of  cargo  doors  and  agreed 
on  new  standards  to  eliminate  safety 
deficiencies  in  certain  cargo  door 
systems.  The  FAA  agreed  to  issue  AD's 
requiring  compliance  with  these 
standards,  which  are  based  on 
Amendment  54  to  14  CFR  25.783,  for 
those  freighters  that  did  not  comply. 
These  standards  are  not  intended  to 
upgrade  the  requirements  of  CAR  part 
4b  after  certification,  but  are  to  correct 
potentiaUy  unsafe  conditions  on 
airplanes  already  in  service  that  were 
identified  during  the  design  review. 


Inadequate  Warning  System  for  an 
"Unsafe"  Door 

Freighters  must  have  a  warning 
system  that  directly  alerts  the  pilot  and 
co-pilot  that  the  side  cargo  door  is 
"unsafe"  (open,  unlatched,  or 
unlocked).  A  "safe"  cargo  door  is  one 
that  is  verified  to  be  closed,  latched,  and 
locked  prior  to  taxiing  for  take-off. 

The  design  review  team  observed  STC 
freighters  that  do  not  have  a  red  cargo 
door  warning  light  in  plain  view  of  both 
pilots.  In  the  event  that  the  cargo  door 
is  unsafe,  pilots  on  those  planes  would 
not  be  directly  warned;  this  situation 
could  lead  to  pilot  inaction  or  dispatch 
of  the  airplane,  and  consequent  opening 
of  this  door  during  flight. 

Improper  Pressurization  of  the  Fuselage 
When  the  Cargo  Door  Is  "Unsafe" 

The  opening  of  a  door  during  flight 
has  caused  several  serious  accidents. 
Some  of  those  accidents  have  resulted 
in  loss  of  life;  others  have  resulted  in 
loss  of  the  airplane.  Consequendy. 
industry  and  the  FAA  adopted 
standards  to  prevent  pressurization  of 
the  fuselage  when  the  cargo  door  is 
unsafe.  Typically,  compliance  with 
these  standards  involves  installation  of 
vent  doors  that  close  only  when  the 
cargo  door  is  safe. 

In  its  examination  of  the  associated 
cargo  door  related  systems  on  these  STC 
freighters,  the  design  review  team 
detected  that  the  fuselage  of  some  of 
these  airplanes  could  be  pressurized 
when  the  cargo  door  vent  door  is  not 
closed.  The  team  also  found  that  some 
STC's  did  not  have  the  required  safety 
analysis  that  would  verify  the  adequacy 
of  the  design's  pressurization 
prevention  system  when  the  cargo  door 
is  unsafe. 

Electrical/Hydraulic  System 
Deficiencies  That  Could  Cause  an 
"Unsafe"  Cargo  Door 

Electrical  short  circuits  could  transmit 
power  to  the  electrical  or  hydraulic 
systems  that  operate  the  side  cargo  door, 
lead  to  opening  of  this  door  during 
flight,  and  could  result  in  the  loss  of  the 
airplane.  To  prevent  this,  all  power  to 
this  door  must  be  removed  during  flight, 
and  the  flight  crew  must  not  be  able  to 
restore  this  power  at  any  time  during 
flight. 

CAR  4b.606  (which  has  been  further 
refined  by  the  cargo  door  standards 
agreed  upon  by  industry  and  the  FAA) 
requires  STC  holders  to  show  that  the 
design  of  the  electrical  system  is 
adequate  to  prevent  the  side  cargo  door 
from  opening  during  flight.  These  STC 
holders  did  not  accomplish  this 
analysis. 
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Inability  to  Visually  Verify  the  Status  of 
the  Side  Cargo  Door 

When  the  system  that  warns  the  pilot 
and  co-pilot  about  an  "unsafe"  cargo 
door  is  not  working  correctly,  the  red 
warning  light  either  will  fail  to  light  up 
during  pre-flight  testing  of  the  system, 
or  will  light  up  when  the  side  cargo 
door  is  actually  "safe."  These  STC's 
have  a  backup  system  that  allows  the 
flight  crew  to  confirm  that  the  door  is 
actually  safe. 

The  cargo  door  standards  to  which 
industry  and  the  FAA  agreed  require  "a 
visual  means  of  directly  inspecting  the 
locks."  The  design  review  team 
observed  that  these  backup  systems 
enable  the  flight  crew  to  view  only  a 
portion  of  the  locking  beam.  Because  a 
visual  means  of  direcUy  inspecting  the 
locking  mechanism  of  the  door  is  not 
available,  these  STC's  do  not  comply 
with  these  standards.  When  the  entire 
locking  mechanism  cannot  be  visually 
inspected,  a  feise  report  on  the 
condition  of  the  door  may  be  given  to 
the  crew,  and  the  airplane  may  be 
dispatched  with  as  unsafe  door. 

Cargo  Compartment  Smoke  Detection 
and  Warning  Systems 

CAR  4b.383(e)(2)  requires  that  there 
be  a  memis  for  the  flight  crew  to  check 
and  assure  the  proper  functioning  of 
each  smoke  detector  circuit.  The  FAA 
design  review  team  and  STC  freighter 
operators  have  observed  that  some 
STC's  contain  electrical  wiring  designs 
that  test  only  a  portion  of  the  smoke 
detection  system — not  the  entire  system 
as  required — when  a  single  button  is 
pressed  (the  "press  to  test "  feature).  If 
the  flight  crew  is  not  alerted  that  some 
smoke  detectors  are  not  functioning,  the 
crew  may  not  be  able  to  respond  to  a 
cargo  compartment  fire  in  a  timely 
manner. 

•  The  Carriage  of  Supernumeraries 

Supernumeraries  are  non-flight  crew 
personnel  who  are  carried  on  board  the 
airplane.  For  example,  a  supernumerary 
could  be  an  airline  employee  who  is  not 
part  of  the  flight  crew,  but  is  specially 
trained  to  handle  cargo. 

These  STC  freighters  have  a  cargo 
compartment  that  is  used  only  for  the 
carriage  of  cargo.  Before 
supernumeraries  can  be  carried,  the  STC 
holder  or  operator  must  apply  to  the 
FAA  for  an  exemption  from  CAR 
4b.383(e),  and  from  other  federal 
regulations  that  pertain  to  seats,  berths, 
and  safety  belts;  emergency  evacuation; 
ventilation;  and  fire  protection.  Such 
exemptions  are  granted  only  when  the 
FAA  determines  that  the  design 
contains  features  that  provide  an 


acceptable  level  of  safety  for  the 
supernumeraries. 

The  FAA  has  become  aware  of 
numerous  instances  where  STC  holders 
have  made  provisions  for  the  carriage  of 
supernumeraries  vdthout  applying  for 
FAA  exemptions  and  without 
demonstrating  that  the  safety  provisions 
for  supernumeraries  are  acceptable. 

•  STC  Data  and  Documentation 
Concerns 

When  the  FAA  design  review  team 
evaluated  data  that  STC  applicants 
originally  submitted  to  obtain  FAA 
approval  of  these  freighter  STC's,  the 
team  found  a  number  of  deficiencies. 
Examples  include  data  that  is  not 
adequately  substantiated;  payload  limits 
in  Weight  and  Balance  documents  that 
are  inconsistent  with  the  structural 
capability  of  the  fuselage;  structiual 
analyses  that  lack  the  critical  case;  no 
analysis  of  the  floor  beams  over  the 
wing  center  section;  and  documented 
negative  margins  of  safety  that  are 
unresolved. 

•  Unsubmitted  Instructions  for 
Continued  Airworthiness 

Federal  regulations  require  an  STC 
holder  to  submit  "Instructions  for 
Continued  Airworthiness"  to  the  FAA 
for  review.  These  instructions  include 
maintenance  procedures,  maintenance 
manuals,  and  maintenance  program 
requirements  for  the  continued  safety  of 
the  airplane  converted  under  the  STC. 
Only  one  of  the  four  STC  holders  has 
complied  with  this  requirement 

Fnture  FAA  Review  of  Other  Transport 
Airplane  Cargo  Convernmu 

The  FAA's  review  of  STC's  and  the 
safety  of  airplanes  converted  from  a 
passenger  to  a  cargo-carrying 
configuration  will  not  be  limited  to  just 
Model  727  and  747  series  airplanes. 
Based  on  the  discovery  of  unsafe 
conditions  on  both  of  these  airplane 
models,  the  FAA  intends  to  examine  all 
transport  category  passenger  airplanes 
that  have  been  converted  to  a  cargo- 
carrying  configuration  under  STC's. 

The  FAA  urges  STC  holders  and 
operators  of  these  freighters  to  begin,  as 
soon  as  possible,  an  examination  of  the 
data  supporting  the  STC's.  If  problems 
such  as  those  identified  in  the  Model 
727  and  747  conversions  are  detected, 
corrective  actions  should  be  developed. 
Self-examination  of  these  conversions 
prior  to  formal  FAA  review  may  shorten 
the  time  needed  for  any  corrective 
actions,  and  reduce  the  impacts  on 
operators  of  these  freighters. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
restrict  the  payload  on  the  main  cargo 
deck  of  Model  727  series  airplanes 
modified  in  accordance  with  STC 
ST00015AT.  This  proposal  would  be 
accomplished  by  revisions  to  the 
Limitations  Section  of  all  FAA- 
approved  AFM's,  AFM  Supplements, 
and  Weight  and  Balance  Supplements. 
Revision  of  all  these  documents  would 
be  required  because  these  STC  freighters 
have  been  modified  by  other  STC's  that 
change  the  maximum  taxi,  take-off.  zero 
fuel  and  landing  weights  of  these 
airplanes. 

The  payload  limits  that  are  proposed 
are  based  on  the  use  of  containers  that 
are  88  inches  by  125  inches,  and  a 
horizontal  center  of  gravity  for  the  total 
payload  in  each  container  that  is  located 
within  8.8  inches  from  the  geometric 
center  of  the  base  of  the  container  for 
the  forward  and  aft  direction  and  12.5 
inches  from  the  geometric  center  of  the 
base  of  the  container  for  the  left  and 
right  direction.  The  payload  limits  are 
also  based  on  a  requirement  that  all 
containers  are  loaded  with  the  door  side 
of  the  container  facing  forward. 

The  proposal  presents  three  options 
for  payload  limitations:  one  "baseline" 
(paragraph  (a)]  and  two  "interim" 
(paragraphs  (b)  and  (c)),  depending 
upon  the  floor  configiiration  and  other 
operating  limitations. 

Paragraph  (a)  would  establish  a 
payload  limit  of  3,000  pounds  p>er 
container. 

For  airplanes  equipped  with  FAA- 
approved  side  restraints,  paragraph  (b) 
would  provide  for  temporary  payload 
limits  in  some  areas  of  9,600  pounds  for 
any  two  adjacent  containers,  with  a  limit 
of  8,000  pounds  for  any  one  container. 
These  limits  would  be  available  when 
the  following  two  conditions  are  met: 
the  maximum  operational  airspeed  does 
not  exceed  350  KJAS  and  the  minimum 
in-flight  weight  exceeds  100,000 
pounds. 

For  airplanes  that  are  not  equipped 
with  FAA-approved  side  restraints, 
paragraph  (c)  would  provide  for  a 
temporary  payload  limit  in  some  areas 
of  8,000  poimds  for  any  two  adjacent 
containers.  This  limit  also  would  be 
available  when  the  following  two 
conditions  are  met:  the  maximum 
operational  airspeed  does  not  exceed 
350  KIAS  and  the  minimum  in-flight 
weight  exceeds  100,000  pounds. 

Because  the  determination  of  the 
effpi^L  of  operational  limitations  on 
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payload  is  based  on  approximations,  the 
resulting  payload  limits  may  be 
unconservative.  Consequently, 
operation  with  these  payload  limits  is 
only  acceptable  for  a  limited  period  of 
time.  Continued  use  of  these  operational 
limits  and  the  associated  payload  limits 
must  be  substantiated.  The  FAA  has 
determined  that  an  acceptable  level  of 
safety  is  provided  if  the  time  period  is 
limited  to  no  more  than  120  days,  virhich 
would  also  allow  sufficient  time  for  an 
applicant  to  develop  an  acceptable 
analysis  regarding  the  applicability  of 
the  operational  limitations. 

At  the  February  14  meeting  discussed 
above,  the  industry  participants 
proposed  to  complete  a  redesign  of  the 
floor  structure  within  120  days  from  the 
end  of  February  (by  the  end  of  June). 
The  FAA  bases  the  proposed  120-day 
interim  period  in  paragraphs  (b)  and  (c) 
on  the  following  assumptions: 

1.  Industry  will  fulfill  this  proposal; 

2.  The  final  rule  will  not  become 
effective  before  October  1.  1997.  and 
thus  allow  additional  time  for  the 
industry  to  modify  the  main  cargo  deck 
floor  structure;  and 

3.  Operators  and  STC  holders  will 
work  diligently  in  the  meantime  to 
avoid  any  disruptions  to  operations. 

In  light  of  the  seriousness  of  the 
unsafe  conditions  addressed  by  this 
proposal,  the  FAA  considers  that  the 
120-day  interim  period: 

1 .  Provides  an  acceptable  level  of 
safety; 

2.  Minimizes  exposure  to  any 
potential  unconservatism  in  the 
determination  of  the  payload  limits; 

3.  Provides  an  adequate  opportunity 
for  applicants  to  develop  substantiation 
for  continued  use  of  operational  limits 
to  enhance  payload  limits;  and 

4.  Minimizes,  for  the  interim  period, 
the  biutiens  on  operators  resulting  from 
this  AD. 

Should  an  operator  desire  to  transport 
containers  of  other  dimensions  or  use  a 
different  payload  container  center  of 
gravity,  it  would  have  to  apply  to  the 
FAA  for  appropriate  payload  limits. 

At  any  time,  an  applicant  would  be 
able  to  present  a  proposal  to  modify  the 
floor  structure  or  proposed  weight  and 
other  limits,  data,  and  analysis  to  the 
FAA  to  substantiate  that  floor  structure 
of  the  main  cargo  deck  (existing  or 
modified)  is  in  compliance  with  the 
requirements  of  CAR  part  4b  when 
supporting  the  proposed  weight  limits. 
When  the  FAA  determines  that  these 
documents  are  acceptable,  the  operator 
would  be  able  to  operate  its  airplane  at 
the  payload  limits  substantiated  by  its 
data  and  analysis. 


Regulatory  Evaluation  Summary 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Tne  FAA  conducted  a  "Cost  Analysis 
and  Initial  Regulatory  Flexibility 
Determination  and  Analysis"  to 
determine  the  regulatory  impacts  of  this 
and  three  other  proposed  AD's  to 
operators  of  all  244  U.S.-registered 
Boeing  Model  727-100  and  -200  series 
passenger  airplanes  that  have  been 
converted  to  cargo-carrying 
configurations  under  10  STC's  held  by 
four  companies.  This  analysis  is 
included  in  the  docket  for  each  AD.  The 
FAA  has  determined  that  approximately 
4  Model  727-200  series  airplanes  were 
converted  under  the  ATAZ  STC.  (There 
were  15  Model  727  series  airplanes  for 
which  the  FAA  could  not  identify  the 
STC  holder.  It  is  possible  that  these 
airplanes  were  also  converted  under  an 
ATAZ  STC.  Their  costs  are  not  included 
here.) 

Assuming  that  the  operator  of  affected 
airplanes  converted  under  the  ATAZ 
STC  would  comply  with  the  restricted 
interim  operating  conditions  set  forth  in 
the  proposed  rule,  the  FAA  estimates  in 
the  analysis  that  none  of  the  modified 
Model  727-200  series  airplanes  would 
lose  revenues  during  the  interim  period. 

Based  on  the  "Cost  Anal)rsis  and 
Initial  Regulatory  Flexibility 
Determination  and  Analysis"  included 
in  the  docket,  the  FAA  estimates  that 
affected  airplanes  could  be  modified  at 
a  cost  of  $100,000  per  airplane.  The 
total  cost,  therefore,  to  modify  the  fleet 
of  affected  Model  727  series  airplanes 
that  were  originally  modified  to  the 
ATAZ  STC  is  $400,000.  This  assumes 
that  modifications  to  the  airplane  are 
available  and  installed  within  the  120- 
day  time  period.  If  there  are  any  delays 
in  the  availability  or  implementation  of 
modifications,  the  revenue  loss  due  to 
operation  at  the  3,000  pound  payload 
limit  would  substantially  increase  the 
costs.  The  FAA  solicits  detailed  cost 
information  from  the  affected  carriers 
concerning  the  proposed  AD's 
compliance  costs. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  government  regulations. 


The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  proposed  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  Regulatory  Flexibility 
Analysis  includes  the  consideration  of 
alternative  actions. 

FAA  Order  2100.14A,  Regulatory 
Flexibility  Criteria  and  Guidance, 
establishes  threshold  cost  values  and 
small  entity  size  standards  for 
complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions.  The  Order  defines  "small 
entities"  in  terms  of  size  thresholds, 
"significant  economic  impact"  in  terms 
of  aimualized  cost  thresholds,  and 
"substantial  number"  as  a  number 
which  is  not  less  than  eleven  and  which 
is  more  than  one-third  of  the  small 
entities  subject  to  the  proposed  or  final 
rule. 

FAA  Order  2100.14A  sets  the  size 
threshold  for  small  entities  operating 
aircraft  for  hire  at  9  aircraft  and  the 
annualized  cost  threshold  at  $69,000  for 
scheduled  operations  of  airplanes  with 
fewer  than  60  seats  and  $5,000  for 
nonscheduled  operations. 

The  affected  carrier  is  not  considered 
a  small  entity  (it  operates  13  affected 
airplanes,  including  4  modified  under 
the  ATAZ  STC).  Therefore,  this  AD  does 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  a  regulatory  flexibility  analysis  is 
not  required. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures' (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significemt 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  "Cost 
Analysis  and  Initial  Regulatory 
Flexibility  Determination  and  Analysis" 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Airplanes, 
Aviation  ssiety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


Federal  Ragister  /  Vol.  62,  No.  135  /  Tuesday,  July  15.  1997  /  Proposed  Rules 


37797 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

AuthoritT:  49  U.S.C.  106(g),  40113,  44701. 

S  39.13    [AnwndMq 

2.  Section  39.13  is  amended  by 
adding  the  folloMring  new  airworthiness 
directive: 

Boeing:  Docket  97-NM-aO-AO. 

Applicability:  Model  727  series  airplanes; 
modified  in  accordance  with  Supplemental 
Type  Certificate  ST00015AT;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomphshed  previously. 

To  prevent  structural  failure  of  the  floor 
beams  of  the  main  cargo  deck,  which  could 
lead  to  loss  of  the  airplane,  accomplish  the 
following: 

(a)  Except  as  provided  in  paragraphs  (b), 
(c),  and  (d)  of  this  AD,  within  48  clock  hours 
(not  flight  hours)  after  the  effective  date  of 
this  AD,  accomplish  the  requirements  of 
paragraph  (a)(l }  or  (a)(2}  of  this  AD,  as 
applicable: 

(1)  For  airplanes  on  which  only  containers 
that  are  88  inches  by  125  inches  are 
transported:  Revise  the  Limitations  Section  of 
all  FAA -approved  Airplane  Flight  Manuals 
(AFM)  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  information.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  3,000 
pounds  per  container  on  the  main  cargo 
deck,  except  in  the  area  adjacent  to  the  side 
cargo  door.  In  that  side  door  area  (Body 
Station  440  to  Body  Station  660),  containers 


are  restricted  to  a  maximum  payload  of  2,700 
pounds  per  container.  This  payload  limit 
includes  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck. 

(2)  For  airplanes  on  which  any  containers 
other  than  88  inches  by  125  inches  are 
transported:  Revise  the  Limitations  Section  of 
all  FAA-approved  AFM's  and  AFM 
Supplements,  and  the  Limitations  Section  of 
ail  FAA-approved  Airplane  Weight  and 
Balance  Supplements  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113.  FAA 
Transport  Airplane  Directorate. 

Note  2:  The  weight  restrictions  to  be 
approved  under  paragraph  (a)(2]  will  be 
consistent  with  the  applicable  weight 
restrictions  of  paragraph  (a)(1).  (b).  or  (c)  of 
this  AD. 

(b)  During  the  period  ending  120  days  after 
the  effective  date  of  this  AD:  For  airplanes  on 
which  only  containers  that  are  88  inches  by 
125  inches  are  transported,  and  that  are 
equipped  with  side  vertical  cargo  container 
restraints  ttiat  have  been  approved  by  the 
Manager,  Standardization  Branch.  ANM-113, 
as  an  optional  alternative  to  compUance  with 
paragraph  (a)(1)  of  this  AD,  revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

Maximum  Operating  Airspeed  of  Vm> 
equals  350  knots  indicated  airspeed  (KIAS). 

Minimum  in-flight  weight:  100,000  pounds 
or  greater. 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  9.600 
pounds  for  any  two  adjacent  containers  and 
a  total  weight  of  8,000  pounds  for  any 
container,  except  that  the  total  weight  of  all 
containers  forward  of  Body  Station  436  shall 
not  exceed  4,000  pounds.  This  payload  limit 
includes  the  payload  in  the  lower  lot>e  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck" 

(c)  During  the  period  ending  120  days  after 
the  effective  date  of  this  AD:  For  airplanes  on 
which  only  containers  that  are  88  inches  by 
125  inches  are  transported,  and  that  are  NOT 
equipped  with  side  vertical  cargo  container 
restraints  that  have  been  approved  by  the 
Manager.  Standardization  Branch.  ANM-113. 
as  an  optional  alternative  to  compliance  with 


paragraph  (a)(l]  of  this  AD.  revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

Maximum  Operating  Airspeed  of  V^o 
equals  350  knots  indicated  airspeed  (KIAS). 

Minimum  in-flight  weight:  100.000  pounds 
or  greater. 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

The  location  of  the  horizontal  center  of     - 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  hom  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  8,000 
pounds  for  any  two  adjacent  containers  and 
the  total  weight  of  all  containers  forward  of 
Body  Station  436  shall  not  exceed  4,000 
pounds.  This  payload  limit  includes  the 
payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck." 

(d)  For  airplanes  that  operate  under  the  350 
KIAS  requirements  of  paragraph  (b)  or  (c)  of 
this  AD:  A  maximum  operating  airspeed 
limitation  placard  must  be  Installed  adjacent 
to  the  airspeed  indicator  and  in  full  view  of 
both  pilots.  This  placard  must  state:  "Limit 
V^o  to  350  KIAS." 

(e)  For  airplanes  complying  with  paragraph 
(b)  or  (c)  of  this  AD,  within  120  days  after 
the  effective  date  of  this  AD:  Revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  information.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements.. 

"Limitations 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  sh^ll  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  3.000 
pounds  p>er  container  on  the  main  cargo 
deck,  except  in  the  area  adjacent  to  the  side 
cargo  door.  In  that  side  door  area  (Body 
Station  440  to  Body  Station  660),  containers 
are  restricted  to  a  maximum  payload  of  2.700 
pounds  per  container.  This  payload  limit 
includes  the  p>ayload  in  the  lower  lobe  cargo 
compkartments  and  any  other  load  applied  to 
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the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck." 

(f)  As  an  alternative  to  compliance  with 
paragraphs  (a),  (b).  (c).  (d),  and  (e)  of  this  AD: 
An  applicant  may  submit  a  proposal  to 
modify  the  floor  structure  or  proposed  new 
payload  and  other  limits,  and  substantiating 
data  and  analyses  to  the  Manager, 
Standardization  Branch.  ANM-113,  in 
accordance  with  the  procedures  of  paragraph 
(gj  of  this  AD.  showing  that  the  floor 
structure  of  the  main  cargo  deck  is  in 
compliance  with  the  requirements  of  Civil 
Air  Regulations  (CAR)  part  4b.  If  the  FAA 
determines  that  these  documents  are 
acceptable  and  applicable  to  the  specific 
airplane  being  analyzed  and  approves  the 
proposed  limits,  prior  to  flight  under  these 
new  limits,  the  operator  must  revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch.  ANM- 
113.  Accomplishment  of  these  revisions  in 
accordance  with  the  requirements  of  this 
paragraph  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  AhfM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principwl  Maintenance 
Inspector  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch.  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Manager,  Standardization 
Branch,  ANM-113 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  8, 
1997. 

Dairell  M.  Pederaon, 
Acting  Manager,  Tmnsport  Airpldhe 
Directorate.  Aircraft  Certification  Service. 
IFR  Doc.  97-18356  Filed  7-14-97;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-09-AO] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes  Modified  in 
Accordance  With  Supplemental  Type 
Certificate  SA1767SO.  SA1768SO,  or 
SA7447SW 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes  that  have  been  converted  from 
a  passenger  to  a  cargo-carrying 
("freighter")  configuration.  This 
proposal  would  require  limiting  the 
payload  on  the  main  cargo  deck  by 
revising  the  Limitations  Sections  of  all 
Airplane  Flight  Manuals  (AFM),  AFM 
Supplements,  and  Airplane  Weight  and 
Balance  Supplements  for  these 
airplanes.  This  proposal  also  provides 
for  the  submission  of  data  and  analysis 
that  substantiates  the  strength  of  the 
main  cargo  deck,  or  modification  of  the 
main  cargo  deck,  as  optional 
terminating  action  for  these  payload 
restrictions.  This  proposal  is  prompted 
by  the  FAA's  determination  that 
unreinforced  floor  structure  of  the  main 
cargo  deck  is  not  strong  enough  to 
enable  the  airplane  to  safely  carry  the 
maximum  payload  that  is  ciurently 
allowed  in  this  area.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failure  of  the  floor 
structure,  which  could  lead  to  loss  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
August  22,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
09-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox,  Senior  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 


Washington;  telephone  (425)  227-2777; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  dr  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-09-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-09-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  issued  supplemental 
type  certificates  (STC)  for  converting 
certain  Boeing  Model  727  and  747  series 
airplanes  from  a  passenger  to  a  cargo- 
carrying  ("freighter")  configuration. 
These  freighter  conversions  entail  such 
modifications  as  removal  of  the 
passenger  interior,  the  installation  of 
systems  to  handle  cargo  containers 
(such  as  pallets  and  other  unit  load 
devices),  the  installation  of  a  side  cargo 
door  for  the  main  cargo  deck,  and 
alterations  to  such  systems  as  the 
hydraulic,  electrical,  and  smoke 
detection  systems  that  are  associated 
with  the  transport  of  cargo.  When  a 
conversion  is  completed,  the  weight 
permitted  to  be  carried  ("payload")  on 
the  main  cargo  deck  is  significantly 
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greater  than  the  payload  allowed  in  that 
same  area  when  the  airplane  was  in  its 
original  passenger  configuration. 

On  December  27,  1995,  the  FAA 
issued  Airworthiness  Directive  (AD)  96- 
01-03,  amendment  39-9479  (61  FR  116, 
January  3,  1996).  The  FAA  took  this 
action  after  determining  that  Model  747 
passenger  airplanes  converted  to 
freighters  under  certain  STC's  are  not 
structurally  capable  of  safely  carrying 
the  payload  allowed  on  the  main  cargo 
deck.  This  condition  is  due  to  structural 
deficiencies  in  the  floor  beams  of  this 
deck,  as  well  as  in  the  fuselage  structure 
surrounding  the  side  cargo  door  for  this 
area.  That  AD  requires  operators  of 
those  Model  747  freighters  to  reduce  the 
maximum  payload  that  can  be  carried 
on  the  main  cargo  deck  in  order  "(tjo 
prevent  collapse  of  the  aft  fuselage  due 
to  inadequate  strength  in  the  airplane 
structure  and  subsequent  separation  of 
the  aft  fuselage  &T)m  the  airplane." 
Model  747  freighters  affected  by  AD  96- 
01-03  were  converted  under  STC's  held 
by  GATX/Airlog  Company  ("GATX") 
when  that  AD  was  issued.  GATX  had 
acquired  the  original  STC's  bom  Hayes 
International  Corporation  (Hayes). 

During  its  investigation  of  tne 
circumstances  that  led  to  the  issuance  of 
AD  96-01-03,  the  FAA  determined  that 
similar  luisafe  conditions  were  likely  to 
be  found  on  certain  Model  727  series 
airplanes  that  had  been  converted  to 
freighters  in  a  comparable  manner.  The 
bases  for  these  concerns  were  that 
similar  procedures  and  design  methods 
had  been  used  on  both  the  727  and  747 
models,  and  that  these  STC's  could  be 
traced  back  to  the  same  companies. 

Actions  Subsequent  to  AD  96-01-03 

In  response  to  those  concerns,  the 
FAA's  Transport  Airplane  Directorate 
established  a  design  review  team  of 
FAA  engineers  to  identify  any  safety 
problems  pertaining  to  certain  interior 
and  side  cargo  door  STC's  for  Model  727 
series  airplanes,  and  to  make 
recommendations  for  correcting  any 
unsafe  conditions. 

The  design  review  team  has 
determined  that  there  are  more  than  10 
STC's  for  Model  727  freighters 
("freighter  STC's"  or  "Model  727 
freighter  STC's")  that  need  to  be 
reviewed.  These  freighter  STC's  are 
individually  held  by  Aeronautical 
Engineers,  Inc.  (AEI),  ATAZ,  Inc. 
(ATAZ),  Federal  Express  Corporation 
(FedEx),  and  Pemco  Aeroplex,  Inc. 
(Pemco).  The  STC's  held  by  FedEx  are 
SA1767SO,  which  pertains  to  the  cargo 
door  of  Model  727  -100  and  -200  series 
airplanes;  SA1768SO,  which  pertains  to 
the  cargo  compartment  interior  of  Model 
727  -100  and  -200  series  airplanes;  and 


SA7447SW,  which  pertains  to  the 
increase  in  the  number  of  unit  load 
devices  of  Model  727  -100  and  -200 
series  airplanes.  Over  300  Model  727 
series  airplanes  of  both  U.S.  and  foreign 
registry  have  been  modified  in 
accordance  with  these  STC's,  and  more 
than  32  operators  worldwide  use  these 
freighters. 

In  reviewing  these  freighter  STC's,  the 
design  review  team  applied  the 
standards  of  Civil  Air  Regulations  (CAR) 
part  4b,  applicable  to  the  original 
Boeing  Model  727  airplane.  These 
federal  standards  establish  minimum 
safety  requirements.  A  design  which 
does  not  meet  these  standards  is 
presumed  to  be  unsafe. 

Between  September  1996  and 
February  1997,  members  of  the  design 
review  team  made  four  visits  to  inspect 
Model  727  series  airplanes  that  were  in 
the  process  of  being  converted  or 
already  had  been  converted  under  these 
freighter  STC's.  Site  visits  were 
conducted  at  Pemco  World  Air  Services 
in  Dothan,  Alabama  (Pemco  STC's);  the 
Tramco  repair  station  in  Everett, 
Washington  (FedEx  STC's  that  had 
originally  been  developed  by  Hayes); 
and  Professional  Modification  Services 
(PMS),  Inc.'s,  facility  in  Miami,  Florida 
(AEI  and  ATAZ  STC's). 

On  all  of  the  Model  727  series 
airplanes  inspected  during  these  site 
visits,  the  design  review  team  observed 
that  the  original  passenger  floor  beams, 
which  now  support  the  main  cargo 
deck,  had  not  been  structurally 
reinforced  by  the  STC  modification  for 
the  heavier  payloads  these  freighters  are 
permitted  to  carry. 

These  STC  fi^ighters  typically  are 
allowed  to  carry  8,000  pound  containers 
(weight  of  the  cargo  and  container)  on 
the  main  cargo  deck.  Because  these 
containers  are  88  inches  long,  the 
running  load  (the  weight  that  can  be 
placed  on  a  longitudinal  section  of  the 
main  cargo  deck)  is  90  pounds  per  inch 
(8,000  pounds  divided  by  88  inches). 
This  nmning  load  of  90  pounds  per  inch 
is  a  safety  concern  because  it  is 
approximately  2.6  times  higher  than  the 
maximum  running  load  of  34.5  pounds 
per  inch  allowed  on  these  same  floor 
beams  when  the  airplane  was  in  a 
passenger  configuration. 

FAA  Structural  Analysis  of  the  Floor 
Beams  of  the  Main  Cargo  Deck 

The  design  review  team  examined  the 
documents  that  the  current  or  a 
previous  STC  holder  had  submitted 
when  seeking  original  FAA  approval  of 
the  STC  application.  The  team  was 
unable  to  find  any  data  to  verify  that  the 
unreinforced  floor  structure  of  the  main 


cargo  deck  can  safely  support  the 
heavier  freighter  payloads. 

To  independentiy  evaluate  whether 
these  floor  beams  are  strong  enough  to 
support  the  maximum  payload 
permitted  by  the  STC's,  the  design 
review  team  performed  a  limited 
structural  analysis  of  the  design  of  each 
main  cargo  deck  viewed  during  its  site 
visits. 

In  analyzing  the  floor  beams  of  the 
main  cargo  deck,  the  FAA  engineers 
used  the  payload  configiu^tion  defined 
in  the  weight  and  balance  documents 
for  each  STC.  (These  STC  freighters  are 
operated  in  accordance  with  FAA- 
approved  Weight  and  Balance 
Supplements,  which  specify  the 
payload  that  can  be  carried  onboard,  as 
well  as  the  maximum  payload  and 
assigned  location  for  individual 
containers  on  the  main  cargo  deck.) 
Most  of  the  containers  permitted  in  the 
Weight  and  Balance  Supplements  for 
these  STC's  weigh  up  to  8,000  pounds 
each. 

In  its  analysis,  the  design  review  team 
considered  the  different  cargo  handling 
system  configurations  observed  on  the 
STC  freighters  during  the  site  visits; 
these  systems  include  roller  trays  and 
container  locks.  The  roller  trays  are 
attached  to  the  floor  of  the  main  cargo 
deck,  and  enable  cargo  to  be  rolled 
forward  and  aft.  These  trays  also 
support  the  weight  of  the  cargo 
containers.  The  container  locks,  which 
hold  a  container  in  place,  are  spaced 
along  the  floor  of  the  main  cargo  deck 
for  all  of  these  STC's  but  one;  that  STC 
also  has  side  vertical  cargo  container 
restraints  ("side  restraints").  The 
analysis  is  based  on  the  use  of 
containers  that  are  88  inches  by  125 
inches,  and  the  location  of  the 
horizontal  center  of  gravity  for  the  total 
payload  in  each  container  was  within 
8.8  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  forward 
and  aft  direction  and  12.5  inches  from 
the  geometric  center  of  the  base  of  the 
container  for  the  left  and  right  direction. 

The  design  review  team  used 
commonly  accepted  analytical  methods 
in  its  structural  analyses.  This 
methodology,  or  an  equivalent,  was 
applicable  when  the  STC  application 
was  originally  submitted  for  approval, 
and  it  is  applicable  today.  None  of  the 
floor  analyses  performed  by  the  team 
involved  the  application  of  advanced 
technologies  such  as  finite  element 
modeling.  The  results  of  these  structural 
analyses  were  consistent  with  data 
provided  by  Boeing,  which  had 
originally  built  these  airplanes  as 
passenger  transports,  and  with  some  of 
the  data  provided  by  these  STC  holders. 
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To  evaluate  the  adequacy  of  the  floor, 
the  team  determined  that  the  most  likely 
"critical  case"  (the  conditions  or 
circumstances  that  exert  the  greatest 
forces  on  the  main  cargo  deck)  would  be 
the  "down  gust"  conditions  specified  in 
CAR  part  4b.  Down  gusts  are  downward 
vertical  movements  of  air  that  occur  in 
turbulence  and  storms.  Down  gusts 
exert  a  downward  force  on  the  entire 
airplane.  As  this  force  causes  the 
airplane  to  accelerate  downward, 
containers  on  the  main  cargo  deck — 
because  of  inertia — are  pulled  upward. 
This  upward  force  on  the  containers  is 
transmitted  through  the  container  locks 
and  into  the  floor  beams.  On  these  STC 
freighters,  this  upward  force  could  bend 
these  floor  beams  upward  to  failure,  and 
the  failure  of  even  a  single  beam  could 
result  in  loss  of  the  airplane. 

Even  if  the  floor  beams  of  the  main 
cargo  deck  only  become  deformed,  the 
results  could  be  catastrophic.  Because 
flight  control  system  cables  and  fuel 
lines  pass  through  small  holes  in  these 
floor  beams,  significant — although 
temporary — deformation  of  these  beams 
could  jam  the  cables  or  break  fuel  lines. 
Consequently,  this  could  reduce 
controllability  of  the  airplane,  cause  fuel 
starvation  of  one  or  more  engines,  or 
lead  to  a  fire  in  the  fuselage. 

The  FAA  also  has  determined  that 
performance  of  the  flight  maneuvers 
defined  in  CAR  part  4b  would  produce 
critical  case  forces  on  these  STC 
freighters,  and  consequent  deformation 
or  failure  of  floor  beams  on  the  main 
cargo  deck.  These  maneuvers  would 
cause  upward  forces  on  the  cargo 
containers  relative  to  the  floor.  Because 
of  the  location  of  the  container  locks, 
the  floor  beams  at  the  forward  or  aft 
edges  of  the  containers  would  be  more 
critically  loaded,  and  consequently 
deflected  upward. 

Determining  Floor  Strength  (The 
"Margin  of  Safety") 

The  measure  of  the  ability  of  the  floor 
beams  of  the  main  cargo  deck  to  support 
the  stresses  caused  by  various  load  cases 
(combinations  of  specific  container 
weights  with  either  wind  gust 
conditions  or  airplane  maneuvers)  is  its 
"margin  of  safety."  Because  the  floor 
must  be  designed  to  withstand  the 
critical  case  stresses,  the  design  review 
team  calculated  the  margin  of  safety 
when  the  floor  is  subject  to  the 
turbulent  "down  gust"  wind  conditions 
defined  in  CAR  part  4b. 

The  equation  tor  determining  the 
margin  of  safety  is: 

Allowable  Stress    , 

Margin  of  Safety — — — 1 

Applied  Stress 


In  this  equation,  "Allowable  Stress"  is 
the  measure  of  the  strength  of  a  floor 
beam  of  the  main  cargo  deck.  "Applied 
Stress"  is  the  stress  level  produced  in 
that  floor  beam  multiplied  by  a  "factor 
of  safety"  of  1.5.  The  weight  of  the 
containers  on  the  floor  beam,  flight 
conditions  (for  example,  wind  gusts  or 
airplane  maneuvers),  and  other  forces, 
such  as  pressurization  of  the  fuselage, 
all  combine  to  create  the  "applied 
stress"  level  in  that  floor  beam.  CAR 
4b.200(a)  requires  the  inclusion  of  the 
1.5  factor  of  safety  in  structural  designs. 
(This  factor  is  discussed  in  the 
"Elimination  of  the  1.5  Factor  of  Safety" 
section  of  this  preamble.) 

When  the  margin  of  safety  is  zero  for 
all  load  cases,  the  structure  meets  the 
minimum  requirements  of  CAR  part  4b. 
A  structure  with  a  margin  of  safety 
greater  than  zero  exceeds  those 
standards.  A  structure  with  a  margin  of 
safety  of  less  than  zero  does  not  meet 
these  minimum  requirements,  and  is 
presumed  to  be  unsafe.  If  the  margin  of 
safety  reaches  - 1  (the  extreme  case), 
the  structure  is  not  strong  enough  to 
withstand  the  stresses  generated  by  any 
load  case  without  failing. 

Using  this  equation,  the  design  review 
team  calculated  margins  of  safety  for  the 
STC  floor  designs  as  ranging  from 
approximately  -0.55  to  -0.63.  Because 
of  the  large  negative  margins  of  safety 
that  were  calculated  for  the  down  gust 
condition  (the  most  likely  critical  case), 
the  FAA  did  not  analyze  other  load 
cases. 

For  the  margins  of  safety  to  be 
positive  for  the  "down  gust"  condition, 
the  FAA  determined  that  these  STC 
freighters  must  be  limited  to  less  than 
50%  of  the  typical  maximum  payload  of 
8.000  pounds  per  container  currently 
allowed  by  the  STC's.  From  its  analyses, 
the  design  review  team  determined  that 
these  main  cargo  decks  are  capable  of 
supporting  a  maximum  payload  of 
approximately  3,000  pounds  per 
container  (a  maximum  running  load  of 
34.5  pounds  per  inch)  in  all  areas  of  the 
main  cargo  deck,  except  in  the  area 
adjacent  to  the  side  cargo  door.  In  that 
side  door  area,  containers  would  be 
restricted  to  a  maximum  payload  of 
approximately  2.700  pounds  per 
container  (a  maximum  running  load  of 
31.0  pounds  per  inch)  due  to  structural 
configurations  affecting  the  strength  of 
the  floor  beams  in  this  area.  These 
running  loads  include  payload  in  the 
lower  lobe  cargo  compartments,  and  any 
other  load  applied  to  the  bottom  of  the 
floor  beams  of  the  main  cargo  deck.  [The 
Air  Transport  Association  of  America 
(ATA)  recommended  a  maximum 
payload  of  6,000  pounds  per  container. 
This  recommendation,  which  is 


discussed  in  the  "ATA 
Recommendations  for  a  Final  Rule" 
section  of  this  preamble,  is  substantially 
above  the  safe  payload  limits  calculated 
by  the  design  review  team,  and  would 
result  in  a  negative  margin  of  safety.] 

Typically,  freighters  converted  under 
these  STC's  are  allowed  to  carry  11  or 
12  containers  on  the  main  cargo  deck. 
Containers  in  most  areas  of  this  deck 
have  a  maximum  payload  of  up  to  8,000 
pounds  per  container;  over  the  wing  and 
landing  gear  area,  this  maximum 
payload  per  container  can  be  up  to 
10,000  pounds.  Although  it  would  seem 
that  these  STC  freighters  could  carry  up 
to  a  total  of  100,000  pounds,  the 
maximum  payload  is  actually  limited  by 
the  strength  of  the  fuselage  as  well  as 
the  strength  of  the  floor  beams. 
Consequently,  the  current  maximum 
payloads  on  these  airplanes  range  from 
54,000  pounds  (for  a  Model  727-100 
series  airplane)  to  62,000  pounds  (for  a 
Model  727-200  series  airplane), 
depending  on  the  configuration  of  the 
freighter.  The  FAA's  structural  analysis 
shows  that  the  maximum  payload 
should  be  limited  to  approximately 
35,000  pounds.  This  maximum  payload 
is  approximately  22%  less  than  the 
average  payload  of  45,000  pounds  that 
has  been  reported  by  some  operators  of 
these  Model  727  STC  freighters. 

The  FAA  has  determined  that  none  of 
these  main  cargo  decks  are  strong 
enough  for  the  current  maximum 
payloads.  and  therefore  are  unsafe. 
Furthermore,  these  decks  do  not  comply 
with  the  requirements  of  CAR  part  4b. 

Operational  Factors  Affecting  Payload 
Limitation 

The  FAA's  structural  analysis  was 
based  on  the  "worst  case"  conditions  of 
the  following  operational  factors: 
maximum  operating  speed  limit, 
airplane  in-flight  weight,  container 
orientation,  and  side  restraints.  The 
FAA  realizes  that  if  restrictions  are 
placed  on  these  factors,  higher  payloads 
can  be  allowed.  Although  the  absolute 
effects  of  these  restrictions  would 
require  extensive  analysis,  the  FAA  has 
concluded  that  it  is  sufficient  to 
estimate  the  effects  of  these  factors  if 
they  are  only  to  be  applied  for  a  limited 
amount  of  time.  The  FAA  design  review 
team  determined  that  these  restrictions 
would  not  violate  other  load  cases. 

•  Maximum  Operational  Speed  and  In- 
Flight  Weight 

Some  of  these  STC  freighters  are 
allowed  to  fly  at  a  maximum  operational 
speed  of  390  knots  equivalent  airspeed 
(KEAS).  During  turbulence,  the  forces 
experienced  by  the  airplane  are,  in  part, 
a  function  of  the  aircraft's  speed,  which 
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consequently  affects  the  forces  on  the 
floor  beams.  By  reducing  the  maximum 
operational  speed  to  350  knots  indicated 
airspeed  (KIAS),  the  forces  on  the  floor 
beams  during  turbulence  are  reduced. 

The  forces  experienced  by  the 
airplane  during  turbulence  also  are  a 
function  of  the  weight  of  the  aircraft.  A 
heavy  airplane  has  more  inertia,  and 
therefore  is  less  affected  by  severe  gusts 
than  a  lighter  one.  The  FAA  has 
estimated  that  a  minimum  operational 
in-flight  weight  of  100.000  pounds  will 
reduce  the  gust  loads  on  these  airplanes 
and.  therefore,  reduce  the  floor  beam 
loads.  Some  ways  to  ensure  that  the  in- 
flight weight  does  not  fall  below  a 
prescribed  limit  is  to  have  a  minimum 
cargo  weight,  a  minimum  quantity  of 
"tankered"  fuel,  sufficient  ballast,  or  a 
combination  of  these  items. 

•  Container  Orientation 

Typically,  these  STC  freighters  carry 
National  Aerospace  Standard  (NAS) 
3610  class  n  cargo  containers,  which 
have  a  fixed  back  wall;  a  partially  or 
fully  removable  front  wall;  and  are  88 
inches  by  125  inches.  Due  to  this 
method  of  construction,  a  luge  portion 
of  the  forces  that  a  container 
experiences  in  "down  gust"  wind 
conditions  or  turbulence  is  carried  by 
the  container's  back  wall,  which  is  its 
strongest  element.  When  cargo 
containers  are  oriented  back-to-back,  a 
large  portion  of  both  container  loads  is 
carried  by  the  same  container  locks. 
This  places  higher  loads  on  the  floor 
beam  suppcHting  these  locks.  By 
requiring  the  containers  to  be  oriented 
with  the  door  side  of  the  container 
facing  forward,  however,  a  more 
uniform  distribution  of  the  loads  is 
achieved. 

•  Side  Restraints 

A  better  distribution  of  the  container 
load  is  achieved  by  installing  side 
restraints.  The  FAA  estimates  that  there 
can  be  an  increase  in  the  maximum 
payload  per  container  when  FAA- 
approved  side  restraints  are  installed. 

The  FAA  estimates  that  the  combined 
effect  of  this  speed  limitation,  minimum 
in-flight  weight,  and  container 
orientation  would  result  in  a  total 
weight  of  no  more  than  8.000  pounds 
for  any  two  adjacent  containers  that  are 
each  88  inches  by  125  inches.  By 
installing  FAA-approved  side  restraints, 
this  estimated  total  weight  for  any  two 
adjacent  containers  could  be  increased 
to  9,600  pounds.  Under  no 
circumstances,  however,  can  the  total 
weight  of  any  individual  container 
exceed  8,000  pounds. 


Elimination  of  the  1.5  Factor  of  Safety 

At  the  request  of  industry,  the  FAA 
considered  the  consequences  of 
elimination  of  the  1.5  factor  of  safety 
used  in  the  "Margin  of  Safety"  equation 
discussed  above.  By  eliminating  the  1 .5 
factor  of  safety,  the  FAA  analysis 
determined  that  the  proposed  payload 
limits  per  container  would  increase  by 
50%.  CAR  4b.  200(a)  requires  that  an 
airplane  be  designed  with  a  certain 
amount  of  "reserve  structiu^  strength" 
to  minimize  the  potential  for  complete 
structural  failure  of  an  airplane.  This 
reserve  is  the  "1.5  factor  of  safety." 
Ordinarily,  an  applicant  seeking  to 
reduce  or  eliminate  this  requirement 
must  file  a  request  for  an  exemption.  U 
the  applicant  uses  an  approach  in  its 
design  that  is  comparable  to  the  1.5 
factor  of  safety,  the  applicant  can 
declare  that  this  approach  provides  "an 
equivalent  level  of  safety."  The 
applicant,  however,  must  substantiate 
this  declaration  to  the  satisfaction  of  the 
FAA. 

The  FAA  has  exanoined  the 
consequences  resulting  from  the 
elimination  of  the  1.5  factor  of  safety, 
and  has  concluded  that  this  action 
would  pose  unacceptable  hazards  for 
these  airplanes.  The  FAA's  intent  in 
issuing  this  proposed  AD  is  to  prevent 
a  combination  of  circumstances  that 
could  result  in  catastrophic  loss  of  a 
Model  727  freighter  converted  under 
these  STC's,  Elimination  of  the  1.5 
factor  of  safety  in  conjunction  with  the 
other  measures  discussed  earlier  to 
increase  the  allowable  payload  would 
be  contrary  to  this  intent 

CAR  part  4b  refers  to  the  critical  load 
cases — the  down  gust  and  maneuver 
forces  previously  described  in  this 
preamble — as  "limit  loads."  CAR  4b.200 
requires  that  these  limit  loads  be 
multiplied  by  1.5  (the  "1.5  factor  of 
safety"),  thereby  becoming  "ultimate 
loads"  as  defined  in  CAR  part  4b.  CAR 
4b. 201(c)  further  requires  that  the 
structure  be  able  to  carry  these  ultimate 
loads  (which  provide  a  reserve  of 
structural  strength)  without  failure. 
Although  it  is  anticipated  that  these 
STC  freighters  will  not  be  routinely 
subjected  to  limit  load  forces,  it 
sometimes  happens  during  emergencies 
and  unusual  environmental  conditions 
such  as  turbulence. 

•  Emergency  Conditions 

In  an  emergency,  the  pilot  may  exceed 
critical  case  maneuver  forces,  and  fly 
the  STC  freighter  beyond  the  airspeed 
and  flight  maneuver  limits  for  which  the 
airplane  is  designed.  The  failure  of  an 
engine,  avoidance  of  a  collision,  or  the 
opening  of  a  cargo  door  during  flight  are 


conditions  that  could  necessitate  these 
actions. 

Emergencies  do  occur.  On  February  5, 
1997,  a  Model  727  passenger  airplane 
was  flying  to  John  F.  Kennedy 
International  Airport  in  New  York  when 
an  Air  National  Guard  F-16  jet  fighter 
approached  close  enough  to  activate  the 
Model  727's  collision  avoidance  system 
alarm.  The  pilot  of  the  passenger 
airplane,  following  the  system's 
emergency  guidance,  maneuvered  the 
Model  727  into  a  steep  dive  and  then  a 
steep  climb.  Two  flight  attendants  and 
a  passenger  were  thrown  down  by  these 
maneuvers.  Although  the  actual 
maneuver  forces  for  this  incident  are 
unknown,  the  1.5  factor  of  safety  may 
have  provided  structural  strength  to 
maneuver  the  airplane  beyond  the 
forces  in  CAR  part  4b. 

In  1991.  a  pilot  performed  a  flight 
maneuver  that  impoied  forces  of 
api»oximately  3g's  (three  times  the 
force  of  gravity)  on  a  Model  747 
freighter  that  was  carrying  a  partial 
payload.  The  applicable  federal 
regulations  require  Model  747  and  727 
series  airplanes  to  be  designed  for 
maneuvers  imposing  forces  of  up  to 
2.5g's.  Had  this  frei^ter  been  carrying 
a  full  payload  and  the  1.5  factor  of 
safety  not  been  used  in  its  design,  FAA 
analysis  indicates  that  this  freighter 
would  have  been  lost. 

•  Turbulence 

Airplanes  may  encounter  severe 
turbulence  that  exerts  wind  gust  forces 
beyond  the  critical  case  forces  of  CAR 
part  4b.  AD  96-01-03  describes  an 
occasion  in  1991  when  v«rind  gusts  were 
so  severe  that  an  engine  sep>arated  from 
a  Model  747-100  freighter  shortly  after 
take-off. 

More  recently,  severe  wind  gusts  on 
September  5,  1996,  caused  numerous 
passenger  injuries  and  one  fatahty  on  a 
Model  747-400  series  airplane.  The 
FAA  received  reports  indicating  that 
those  gusts  produced  downvrard 
accelerations  of  -  l.lSg's  and  upward 
accelerations  of  -•■2.09g's  on  that 
airplane  in  less  than  four  seconds.  Had 
a  Model  727  STC  freighter  experienced 
similar  conditions  while  transporting 
close  to  the  maximum  payload,  FAA 
analysis  indicates  that  the  floor  beams 
of  the  freighter.'s  main  cargo  deck  would 
have  collapsed. 

The  FAA  has  received  87  reports  of 
Model  727  series  airplanes  experiencing 
severe  turbulence;  these  reports 
typically  do  not  include  events  that 
have  occurred  in  other  countries.  The 
majority  of  these  events  were 
unforeseen  and  resulted  in  injuries  to 
the  flight  crew  or  passengers.  Five  of  the 
reports  document  gusts  causing  airplane 
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accelerations  of  at  least  +1.88g's  upward 
and  -  l.Sg's  downward. 

•  Hazardous  Deformation  of  the  Main 
Cargo  Deck 

CAR  4b.201{a)  requires  any  structure 
on  the  freighter,  including  the  floor 
beams,  to  be  strong  enough  to 
withstand — without  "detrimental 
permanent  deformation" — the 
anticipated  critical  case  forces  that 
could  be  exerted  upon  it  during  its 
service  life.  CAR  4b.20l(b)  requires  that 
any  structural  deformations  caused  by 
these  critical  case  or  limit  loads  not 
interfere  with  the  safe  operation  of  the 
airplane.  (The  catastrophic 
consequences  of  deformation  are 
discussed  earlier  in  this  preamble.) 
Using  the  1.5  factor  of  safety  in 
structural  analysis  takes  deformation 
into  account;  without  the  1.5  factor  of 
safety,  the  STC  holder  would  be 
required  to  provide  an  analysis  that 
demonstrates  these  floors  would  be  free 
from  detrimental  deformation.  Because 
these  STC's  lack  a  deformation  analysis, 
the  FAA  would  not  consider  a  request 
for  reducing  the  1.5  factor  of  safety 
requirement  unless  such  an  analysis 
was  conducted. 

•  Other  Considerations 

Another  reason  that  reserve  structural 
strength  is  necessary  is  that 
aerodynamic  and  structural  analysis 
theory  is  not  precise:  exact  conditions  or 
circumstances  are  indeterminable; 
therefore  approximations  must  be  made. 
In  addition,  the  1.5  factor  of  safety  takes 
into  account  such  considerations  as  the 
variations  in  the  physical  properties  of 
materials,  the  range  of  fabrication 
tolerances,  and  corrosion  or  damage.  For 
example,  all  Model  727  series  airplanes 
must  have  enough  structural  reserve  to 
cover  the  corrosion  control  activities 
mandated  by  AD  90-25-03,  amendment 
39-€787  (55  FR  49258,  November  27. 
1990).  That  AD.  in  order  to  control 
corrosion,  permits  up  to  10%  of  the 
material  thickness  of  a  floor  beam  of  the 
main  deck  to  be  removed  by  grinding 
without  undertaking  repair;  the  removal 
of  this  material  further  reduces  the 
strength  of  the  floor. 

The  majority  of  these  modified 
airplanes  are  nearing,  or  past,  their 
design  life  of  20  years,  60,000  flights,  or 
50,000  hours  of  operation.  As  the 
airplanes  age  and  are  repeatedly  flown, 
they  accumulate  fatigue  damage  and 
corrosion,  which  degrades  the  structural 
capability.  Airplanes  that  are  near  or 
past  their  design  life  are  part  of  the 
FAA's  Aging  Airplane  Program  and  are 
subject  to  numerous  AD's  to  correct 
unsafe  conditions  resulting  from  fatigue 
cracking  and  corrosion. 


During  the  time  period  allowed  by  the 
AD's  to  implement  the  corrective  action, 
it  is  probable  that  many  of  these  aging 
airplanes  will  continue  to  have  fatigue 
cracks  and  corrosion.  Because  these 
airplanes  have  been  built  with  a  safety 
&ctor  of  1.5,  there  is  a  sufficient 
structural  strength  margin  to  allow  some 
finite  time  to  implement  the  AD's  to 
correct  the  unsafe  conditions.  Without 
this  factor  of  safety,  a  new  maintenance 
program  would  have  to  be  developed  for 
these  airplanes  to  ensure  that  all  of  the 
Aging  Airplane  Program  fatigue  cracks 
and  corrosion  problems  are 
continuously  identified  and 
immediately  eliminated. 

Service  History  of  the  Model  727  STC 
Freighters 

Although  the  modification  of  these 
airplanes  commenced  in  1983.  the 
average  modification  date  for  these  STC 
freighters  is  1991.  In  fact,  approximately 
100  of  these  airplanes  (one-third  of  the 
STC  freighter  fleet)  have  been  modified 
in  just  the  last  three  years. 

Most  of  these  STC  freighters  fly  only 
two  flights  each  day,  resulting  in  a  low 
number  of  accumulated  flights  since 
conversion.  A  representative  of  the 
largest  operator  of  these  airplanes 
indicates  that,  on  average,  the  airplanes 
carry  only  slightly  more  than  half  of  the 
current  maximum  pay  load  of  8,000 
pounds  per  container.  These 
circumstances  may  explain  why  the 
FAA  has  not  received  reports  of  adverse 
events  relating  to  the  structural  strength 
of  these  floor  beams. 

These  floor  beams,  if  overstressed,  are 
not  likely  to  give  warning  prior  to  total 
failure.  The  existing  floor  beams  on 
these  STC  freighters  are  commonly 
made  frxjm  7075-T6511  alimiinum  alloy, 
and  there  is  only  a  10%  difference 
between  the  stress  level  at  which  the 
floor  beam  permanently  bends,  and  the 
stress  level  at  which  the  beam  breaks. 
Consequently,  once  the  floor  beams  are 
stressed  to  the  point  of  being 
permanently  bent,  it  takes  only  a  small 
amount  of  additional  stress  until  the 
floor  beams  break,  which  could  result  in 
loss  of  the  airplane. 

The  FAA  has  concluded  that  the 
reported  service  history  of  these  STC 
freighters  does  not  demonstrate  that 
these  airplanes  are  safe. 

Issuance  of  an  AD  is  Appropriate 
Regulatory  Action 

Because  of  the  unsafe  condition  foimd 
on  these  STC  freighters  (the  inadequate 
strength  of  the  floor  structure  of  the 
main  cargo  deck  to  carry  the  current 
maximum  pay  loads),  the  FAA  has 
determined  that  there  are  two  ways  in 
which  it  could  proceed:  Issuance  of  an 


AD  to  correct  the  unsafe  condition  of 
the  floor,  or  suspension  or  revocation  of 
these  STC's. 

The  Administrator  of  the  FAA  has  the 
authority  to  issue  an  AD  when  "an 
unsafe  condition  exists  in  a  product" 
[14  CFR  39.1(a)l,  and  "[tjhat  condition 
is  likely  to  exist  or  develop  in  other 
products  of  the  same  type  design"  (14 
CFR  39.1(b)].  When  such  a  finding  is 
made,  the  Administrator  may,  as 
appropriate,  prescribe  "inspections  and 
the  conditions  and  limitations,  if  any, 
under  which  those  products  may 
continue  to  be  operated"  (14  CFR 
39.11).  By  using  the  AD  process,  the 
FAA  can  still  allow  these  STC  freighters 
to  operate,  although  under  restrictions 
which  are  necessary  to  eliminate  the 
unsafe  condition. 

Because  the  floor  structures  did  not 
meet  CAR  part  4b  certification  standards 
at  the  time  these  STC's  were  originally 
issued,  the  Administrator  of  the  FAA  is 
empowered  to  suspend  or  revoke  these 
STC's  [49  U.S.C.  44709(b)].  If  the 
Administrator  were  to  take  such  action 
against  these  STC's.  the  order  could 
result  in  the  immediate  grounding  of 
these  STC  freighters. 

In  consideration  of  the  disruption  of 
domestic  and  international  commerce 
that  would  result  from  the  suspension 
or  revocation  of  these  STC's.  as  well  as 
the  significant  impacts  on  the  domestic 
and  international  economy  that  such  an 
action  would  have,  the  FAA  has 
concluded  that  the  issuance  of  an  AD 
with  restrictions  on  the  maximum 
payloads  on  the  main  cargo  deck  is 
appropriate  action.  These  payload 
restrictions  will  enable  these  freighters 
to  continue  operating,  and  remove  the 
unsafe  condition  that  currently  exists  in 
the  floor  beams  of  the  main  cargo  deck. 

FAA  Meetings  With  STC  Holders  and 
Operators 

The  FAA  has  met  individually  with 
each  of  the  affected  STC  holders  to 
discuss  the  FAA  design  review  team's 
observations,  analyses,  and  findings.  In 
a  letter  sent  prior  to  these  meetings,  the 
FAA  provided  its  preliminary 
conclusions  to  each  STC  holder.  In 
addition,  the  agency  asked  the  STC 
holder  to  submit  data  showing  that 
unsafe  conditions  do  not  exist,  and  that 
the  STC  designs  do  meet  applicable 
federal  aviation  regulations.  If  the  FAA's 
findings  and  analyses  could  not  be 
controverted,  the  STC  holder  was  asked 
to  specify  what  actions  it  would  take  to 
bring  its  designs  into  compliance.  STC 
holders  also  were  asked  to  propose 
actions  that  would  enable  these 
airplanes  to  operate  safely  while  data  or 
modifications  were  being  developed. 
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At  its  meeting  with  the  FAA,  FedEx 
did  not  present  any  information  to 
contradict  the  FAA's  analyses,  or  submit 
proposals  to  keep  these  planes  operating 
safely.  In  fact,  FedEx  submitted  data 
prior  to  the  meeting  that  actually 
confirmed  the  FAA's  analysis.  The 
FAA's  meetings  with  the  other  3  STC 
holders  produced  similar  results. 

The  FAA  also  has  met  jointly  with  the 
STC  holders  and  the  operators  of  the 
Model  727  freighters  modified  under 
these  STC's.  On  February  14.  1997.  the 
FAA  convened  this  meeting,  which  was 
attended  by  more  than  75  industry 
representatives,  to  discuss  what  the 
design  review  team  had  observed  during 
its  site  visits  and  determined  from  its 
analyses  of  STC  data.  During  this 
meeting  the  operators  presented  no 
technical  data,  but  provided  the  FAA 
with  information  about  the  potential 
impacts  on  their  businesses  if  the 
agency  were  to  reduce  the  current 
maximum  payload. 

Industry  Proposal  for  the  Timing  of  an 
NPRM  and  FAA  Response 

During  the  February  14  meeting, 
representatives  of  the  affected  operators 
and  STC  holders  in  attendance 
presented  a  proposal  to  the  FAA. 
Generally,  industry  proposed  that  the 
FAA  delay  issuing  an  NPRM  and 
imposing  payload  restrictions;  in  turn, 
industry,  within  120  days  from  the  end 
of  February  1997,  would  test  floor 
beams,  perform  analyses,  redesign  the 
floor  structure,  if  necessary,  and  submit 
data  to  the  FAA  substantiating 
compliance  with  CAR  part  4b.  At  the 
meeting,  the  FAA  responded  that  its 
priority  is  the  safety  of  these  airplanes, 
and  the  burden  is  now  on  industry  to 
establish  the  ability  of  these  STC 
freighters  to  carry  more  than  the  3,000 
pounds  per  container  being  considered 
by  the  FAA. 

ATA  Recommendations  for  a  Final 
Rule 

ATA  followed  up  on  the  proposal  at 
the  February  14  meeting  with  a  March 
10,  1997.  letter  that  contained 
recommendations  in  order  "to  get  the 
necessary  design  changes  quickly 
incorporated  while  permitting  the 
airlines  to  continue  operating  their 
aircraft."  ATA  proposed  that  a  3,000 
pound  per  pallet  weight  limit  be 
gradually  phased-in  as  follows: 

1.  There  would  be  at  least  120  days 
after  the  effective  date  of  the  AD  before 
any  payload  restrictions  would  be 
implemented.  According  to  ATA,  this 
period  would  enable  STC  holders  or 
others  to  redesign  the  freighter  floors 
and  provide  enough  time  for  operators 
to  procure  parts  to  modify  the  floors. 


2.  Initially,  payload  restrictions  would 
be  reduced  from  8,000  pounds  per  pallet 
to  6,000  pounds  per  pallet.  These 
restrictions  would  be  in  effect  for  at 
least  one  year  or  the  next  "C"  check, 
whichever  occurs  later,  and  operators 
would  not  be  required  to  modify  the 
floor  beams  during  this  time. 

3.  Ultimately,  the  floor  beams  of  the 
main  cargo  deck  would  not  have  to  be 
modified  until  at  least  16  months  after 
the  effective  date  of  the  AD.  At  that 
time,  the  payload  per  pallet  would  be 
reduced  to  3,000  pounds  if  an  operator 
opted  not  to  accomplish  that 
modification. 

4.  Airplanes  would  not  be  subject  to 
any  of  these  restrictions  if  operators  can 
substantiate  to  the  FAA  that  the  floor 
beams  are  strong  enough  to  support  the 
existing  payload  per  pallet. 

The  FAA  considered  ATAs 
recommendations  in  developing  this 
proposed  action.  The  FAA  determined 
that  allowing  these  airplanes  to 
continue  to  operate  without  restrictions 
for  120  days  after  the  effective  date  of 
this  AD,  and  allowing  16  months  for 
modification  of  the  floor  structure  of  the 
main  cargo  deck  would  not  address  the 
unsafe  condition  in  a  timely  manner. 
The  FAA's  analysis  also  determined  that 
ATA's  recommended  payload  limit  of 
6,000  pounds  per  container  at  all 
locations  would  result  in  negative 
margins  of  safety.  The  interim  weight 
restrictions  proposed  by  the  FAA  dlow 
the  carriage  of  a  limited  number  of 
individual  containers  at  or  above  the 
6.000  pound  per  container  payload 
suggested  by  ATA.  In  addition,  the  120- 
day  period  of  operation  at  the  interim 
payloads  proposed  by  the  FAA 
(discussed  below)  does,  in  part,  meet 
ATA's  suggested  time  for  allowing 
redesign  of  these  STC  freighter  floors. 

FAA  Findings 

Based  on  the  observations  and 
analyses  of  its  design  review  team,  and 
information  presented  by  affected  STC 
holders  and  the  operators  of  Model  727 
series  airplanes  converted  to  freighters 
under  these  STC's,  the  FAA  has  found 
that: 

1 .  None  of  the  floor  beams  of  the  main 
cargo  deck  on  any  of  these  STC's  have 
been  modified  from  the  original 
passenger  configuration  to  support  the 
heavier  payloads  carried  on  a  freighter. 

2.  Based  on  the  FAA's  analyses,  the 
floor  structxires  of  these  STC  freighters 
are  not  capable  of  withstanding  the 
forces  that  would  result  from  the  current 
maximum  payload  when  CAR  part  4b 
conditions  are  encountered. 

3.  When  the  maximum  payload  of  a  " 
container  is  limited  to  8,000  pounds  or 
6,000  pounds  (for  all  container 


positions)  as  proposed  by  ATA,  the 
margins  of  safety  for  the  floor  beams  of 
the  main  cargo  deck  are  calculated  as 
negative  numbers  and  the  structural 
strength  of  these  beams  is  not  sufficient 
to  meet  the  requirements  of  CAR  part 
4b.  When  the  maximum  payload  of  a 
container  is  limited  to  approximately 
3,000  pounds,  the  mai^gin  of  safety  is* 
calculated  as  a  positive  number  and 
these  floor  beams  meet  the  structural 
strength  requirements  of  CAR  part  4b. 

4.  "The  FAA  estimates  the  combined 
effect  of  imposing  operational 
restrictions  on  airplane  weight, 
maximum  operating  speed,  and 
orientation  of  containers  reduces  the 
forces  exerted  on  the  airplane  in  "down 
gust"  conditions,  and  will  jjermit  the 
maximum  payload  of  a  container  to  be 
increased  on  an  interim  basis.  The 
installation  of  side  restraints  can  permit 
a  further  temporary  increase  in  payload. 

5.  Typically,  these  STC  freighters  are 
modified  by  other  STC's  that  change  the 
maximum  taxi,  take-off,  zero  fuel,  and 
landing  weights  of  these  airplanes.  , 
These  weight  changes  permit  the 
airplanes  to  carry  more  payload  on  the 
main  cargo  deck. 

No  compatibility  study  has  been 
performed  showing  that  these  weight 
changes  are  safe  considering  the  existing 
freighter  STC  modifications  and  payload 
limits.  In  addition,  no  compatibility 
study  has  been  done  for  the  addition  of 
auxiliary  fuel  tanks,  engine  changes, 
and  other  types  of  modifications  that 
alter  the  basic  loads  on  these  airplanes. 

6.  When  these  STC  modifications 
were  accomplished,  each  airplane  was 
modified  differently,  due  to  different 
installer  shop  practices  and  the 
configxiration  of  each  airplane  prior  to 
modification.  Subsequent  modifications 
under  other  STC's  that  alter  the 
structure  were  not  shown  to  be 
compatible  with  the  freighter 
modifications.  The  resulting  airplane 
configuration  can  be  significantly 
different  between  individual  airplanes. 
Any  modifications  that  are  undertaken 
to  bring  these  airplanes  into  compliance 
vdth  CAR  part  4b  must  be  shown  to  be 
compatible  with  the  specific  airplanes 
being  modified. 

7.  The  elimination  of  the  1.5  factor 
would  not  eliminate  the  unsafe 
condition  that  occurs  when  these 
airplanes  are  carrying  containers 
weighing  more  than  the  payloads 
specified  in  this  proposed  AD. 

FAA  Conclusions 

From  these  findings,  the  FAA  has 
concluded  that: 

1.  The  lack  of  strength  in  the  floor 
structure  of  the  main  cargo  deck  must  be 
corrected  by  reducing  the  payload 
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carried  on  the  main  cargo  deck.  This 
reduced  payload  includes  the  payload 
in  the  lower  lobe  cargo  compartments. 

2.  Maximum  payloads  of 
approximately  2,700  pounds  per 
container  in  the  areas  near  the  forward 
side  cargo  door  and  approximately 
3,000  pounds  per  container  in  all  other 
area*  of  the  main  cargo  deck  provide  an 
acceptable  level  of  safety.  It  is  estimated 
that  operational  restrictions  on  airplane 
weight,  maximum  operating  speed,  and 
orientation  of  containers,  as  well  as  the 
installation  of  FAA-approved  side 
restraints,  would  allow  safe  operation 
with  higher  payloads  during  an  interim 
period. 

3.  Because  these  STC  freighters  are 
modified  by  other  STC's  that  change  the 
maximum  taxi,  take-off,  zero  fuel,  and 
landing  weights  of  these  airplanes,  and 
permit  more  payload  on  the  main  cargo 
deck,  all  of  the  airplanes'  Airplane 
Flight  Manuals  (AFMs).  AFM 
Supplements,  and  Weight  and  Balance 
Supplements  would  have  to  be  revised 
to  show  the  payload  restrictions. 

Additional  AD  Actions 

The  FAA  design  review  team's  scope 
of  review  of  these  STC's  was  not  limited 
to  concerns  about  the  strength  of  the 
floor  structure  that  support  the  main 
cargo  deck.  The  team  also  made 
inspections  and  gathered  information 
about  other  areas  where  additional 
unsafe  conditions  may  exist.  Following 
this  proposed  rulemaking,  additional 
rulemaking  will  be  initiated  to  address 
these  concerns.  These  concerns  include 
the  following  structural,  door  systems, 
and  STC  certification  and 
documentation  issues: 


•  Structural  Deficiencies 

Lack  of  "Fail-Safe"  Hinges  on  the  Cargo 
Door 

The  design  review  team  saw  single  or 
double-piece  hinge  fittings  on  the  side 
cargo  doors  of  these  STC  freighters. 
Should  a  crack  propagate  along  the 
hinge  line  where  the  hinge  attaches 
either  to  the  upper  sill  of  the  fuselage  or 
to  the  door  itself,  the  cargo  door  could 
separate  from  the  airplane,  and  result  in 
loss  of  the  airplane. 

Apparent  Lack  of  Strength  of  the 
Structure  Surrounding  the  Side  Cargo 
Door 

To  install  a  side  cargo  door  for  the 
main  deck,  an  opening  of  approximately 
7.5  feet  by  11  feet  (82.5  square  feet) 
must  be  cut  into  the  side  of  the  fuselage. 
This  opening  requires  that  the  cutout 
area  and  adjacent  structural  areas  be 
substantially  reinforced.  If  the  fuselage 
structure  that  surrounds  this  cargo  door 


is  not  strong  enough  to  withstand  the 
forces  that  may  be  exerted  during  flight, 
it  could  result  in  loss  of  the  airplane. 

The  design  review  team  observed  that 
reinforcing  structures  used  in  this  area, 
such  as  longerons,  frames,  doublers  and 
triplers,  are  discontinuous  and  appear  to 
lack  adequate  load  paths  and  strength. 
These  discrepancies  could  result  in  a 
fuselage  structure  that  does  not  meet  the 
strengdi  and  deformation  requirements 
of  CAR  4b.201,  proof  of  structure 
standards  of  CAR  4b.202,  or  fail  safety 
requirements  of  CAR  4b.270(b). 

In  its  examination  of  the  data 
supporting  these  STC's,  the  design 
review  team  determined  that  the  STC 
applicants  used  inadequate  methods 
and/or  incomplete  analyses  to 
substantiate  that  their  modifications 
provide  adequate  strength  in  this  area. 
The  STC  applicants  typically  did  not 
substantiate  the  strength  of  numerous 
structural  features,  such  as  splices  and 
runouts.  The  STC  holders  also  used 
analytical  approaches  that  failed  to 
consider  such  impacts  as  redistribution 
of  the  forces  in  the  fuselage,  and 
localized  stress  effects  such  as 
"buckling." 

Inadequate  Cargo  Restraint  Barriers 

CAR  4b.26Q  requires  that  the  restraint 
barrier  in  the  cargo  compartment  of  the 
main  deck  be  strong  enough  to  protect 
the  occupants  from  injury  when  the 
freighter  is  carrying  its  maximum 
payload  and  emergency  landing 
conditions  occur  (the  "9.0g  standard"). 

Based  on  the  observations  and 
analyses  of  the  design  review  team,  the 
FAA  has  determined  that  the  bulkhead 
restraint  barriers  on  all  of  the  observed 
STC  freighters  do  not  meet  the  9.0g 
standard;  three  of  the  four  STC  holders 
have  confirmed  the  FAA's  finding. 

•  Deficiencies  in  Systems  for  the  Side 
Cargo  Door 

Because  of  cargo  door-related 
accidents,  industry  and  the  FAA,  during 
the  early  1990s,  conducted  an  extensive 
design  review  of  cargo  doors  and  agreed 
on  new  standards  to  eliminate  safety 
deficiencies  in  certain  cargo  door 
systems.  The  FAA  agreed  to  issue  AD's 
requiring  compliance  with  these 
standards,  which  are  based  on 
Amendment  54  to  14  CFR  25.783,  for 
those  freighters  that  did  not  comply. 
These  standards  are  not  intended  to 
upgrade  the  requirements  of  CAR  part 
4b  after  certification,  but  are  to  correct 
potentially  unsafe  conditions  on 
airplanes  already  in  service  that  were 
identified  during  the  design  review. 


Inadequate  Warning  System  for  an 
"Unsafe"  Door 

Freighters  must  have  a  warning 
system  that  directly  alerts  the  pilot  and 
co-pilot  that  the  side  cargo  door  is 
"unsafe"  (open,  unlatched,  or 
unlocked).  A  "safe"  cargo  door  is  one 
that  is  verified  to  be  closed,  latched,  and 
locked  prior  to  taxiing  for  take-off. 

The  design  review  team  observed  STC 
freighters  that  do  not  have  a  red  cargo 
door  warning  light  in  plain  view  of  both 
pilots.  In  the  event  that  the  cargo  door 
is  unsafe,  pilots  on  those  planes  would 
not  be  directly  warned;  this  situation 
could  lead  to  pilot  inaction  or  dispatch 
of  the  airplane,  and  consequent  opening 
of  this  door  during  flight. 

Improper  Pressurization  of  the  Fuselage 
When  the  Cargo  Door  Is  "Unsafe" 

The  opening  of  a  door  during  flight 
has  caused  several  serious  accidents. 
Some  of  those  accidents  have  resulted 
in  loss  of  life:  others  have  resulted  in 
loss  of  the  airplane.  Consequently, 
industry  and  the  FAA  adopted 
standards  to  prevent  pressurization  of 
the  fuselage  when  the  cargo  door  is 
unsafe.  Typically,  compliance  with 
these  standards  involves  installation  of 
vent  doors  that  close  only  when  the 
cargo  door  is  safe. 

In  its  examination  of  the  associated 
cargo  door  related  systems  on  these  STC 
freighters,  the  design  review  team 
detected  that  the  fuselage  of  some  of 
these  airplanes  could  be  pressurized 
when  the  cargo  door  vent  door  is  not 
closed.  The  team  also  found  that  some 
STC's  did  not  have  the  required  safety 
analysis  that  would  verify  the  adequacy 
of  the  design's  pressurization 
prevention  system  when  the  cargo  door 
is  unsafe. 

Electrical/Hydraulic  System 
Deficiencies  That  Could  Cause  an 
"Unsafe"  Cargo  Door 

Electrical  short  circuits  could  transmit 
power  to  the  electrical  or  hydraulic 
systems  that  operate  the  side  cargo  door, 
lead  to  opening  of  this  door  during 
flight,  and  could  result  in  the  loss  of  the 
airplane.  To  prevent  this,  all  power  to 
this  door  must  be  removed  during  flight, 
and  the  flight  crew  must  not  be  able  to 
restore  this  power  at  emy  time  during 
flight. 

CAR  4b.606  (which  has  been  further 
refined  by  the  cargo  door  standards 
agreed  upon  by  industry  and  the  FAA) 
requires  STC  holders  to  show  that  the 
design  of  the  electrical  system  is 
adequate  to  prevent  the  side  cargo  door 
from  opening  during  flight.  These  STC 
holders  did  not  accomplish  this 
analysis. 
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Inability  to  Visually  Verify  the  Status  of 
the  Side  Cargo  Door 

When  the  system  that  warns  the  pilot 
and  co-pilot  about  an  "unsafe"  cargo 
door  is  not  working  correctly,  the  red 
warning  light  either  will  fail  to  light  up 
during  pre-flight  testing  of  the  system, 
or  will  light  up  when  the  side  cargo 
door  is  actually  "safe."  These  STC's 
have  a  backup  system  that  allows  the 
flight  crew  to  confirm  that  the  door  is 
actually  safe. 

The  cargo  door  standards  to  which 
industry  and  the  FAA  agreed  require  "a 
visual  means  of  directly  inspecting  the 
locks."  The  design  review  team 
observed  that  these  backup  systems 
enable  the  flight  crew  to  view  only  a 
portion  of  the  locking  beam.  Because  a 
visual  means  of  direcdy  inspecting  the 
locking  mechanism  of  the  door  is  not 
available,  these  STC's  do  not  comply 
with  these  standards.  When  the  entire 
locking  mechanism  cannot  be  visually 
inspected,  a  false  report  on  the 
condition  of  the  door  may  be  given  to 
the  crew,  and  the  airplane  may  be 
dispatched  with  an  unsafe  door. 

Cargo  Compartment  Smoke  Detection 
and  Warning  Systems 

CAR  4b.383(e)(2)  requires  that  there 
be  a  means  for  the  flight  crew  to  check 
and  assure  the  proper  functioning  of 
each  smoke  detector  circuit.  The  FAA 
design  review  team  and  STC  freighter 
operators  have  observed  that  some 
STC's  contain  electrical  wiring  designs 
that  test  only  a  portion  of  the  smoke 
detection  system — not  the  entire  system 
as  required — when  a  single  button  is 
pressed  (the  "press  to  test"  feature).  If 
the  flight  crew  is  not  alerted  that  some 
smoke  detectors  are  not  functioning,  the 
crew  may  not  be  able  to  respond  to  a 
cargo  compartment  fire  in  a  timely 
maimer. 

•  The  Carriage  of  Supernumeraries 

Supernumeraries  are  non-flight  crew 
personnel  who  are  carried  on  board  the 
airplane.  For  example,  a  supernumerary 
could  be  an  airline  employee  who  is  not 
part  of  the  flight  crew,  but  is  specially 
trained  to  handle  cargo. 

These  STC  freighters  have  a  cargo 
compartment  that  is  used  only  for  the 
carriage  of  cargo.  Before 
supernumeraries  can  be  carried,  the  STC 
holder  or  operator  must  apply  to  the 
FAA  for  an  exemption  from  CAR 
4b,383(e),  and  from  other  federal 
regulations  that  pertain  to  seats,  berths, 
and  safety  belts;  emergency  evacuation; 
ventilation;  and  fire  protection.  Such 
exemptions  are  granted  only  when  the 
FAA  determines  that  the  design 
contains  features  that  provide  an 


acceptable  level  of  safet>'  for  the 
supernumeraries. 

The  FAA  has  become  aware  of 
numerous  instances  where  STC  holders 
have  made  provisions  for  the  carriage  of 
supernumeraries  without  applying  for 
FAA  exemptions  and  without 
demonstrating  that  the  safety  provisions 
for  supernumeraries  are  acceptable. 

•  STC  Data  and  Documentation 
Concerns 

When  the  FAA  design  review  team 
evaluated  data  that  STC  applicants 
originally  submitted  to  obtain  FAA 
approval  of  these  freighter  STC's,  the 
team  found  a  number  of  deficiencies'. 
Examples  include  data  that  is  not 
adequately  substantiated;  payload  limits 
in  Weight  and  Balance  documents  that 
are  inconsistent  with  the  structural 
capability  of  the  fuselage;  structural 
analyses  that  lack  the  critical  case;  no 
analysis  of  the  floor  beams  over  the 
wing  center  section;  and  documented 
negative  margins  of  safety  that  are 
unresolved. 

•  Unsubmitted  Instructions  for 
Continued  Airworthiness 

Federal  regulations  require  an  STC 
holder  to  submit  "Instructions  for 
Continued  Airworthiness"  to  the  FAA 
for  review.  These  instructions  include 
maintenance  procedures,  maintenance 
manuals,  and  maintenance  program 
requirements  for  the  continued  safety  of 
the  airplane  converted  under  the  STC. 
Only  one  of  the  four  STC  holders  has 
complied  with  this  requirement. 

Future  FAA  Review  of  Other  Transport 
Airplane  Cargo  Conversions 

The  FAA's  review  of  STC's  and  the 
safety  of  airplanes  converted  from  a 
passenger  to  a  cargo-carrying 
configuration  will  not  be  limited  to  just 
Model  727  and  747  series  airplanes. 
Based  on  the  discovery  of  unsafe 
conditions  on  both  of  these  airplane 
models,  the  FAA  intends  to  examine  all 
transport  category  passenger  airplanes 
that  have  been  converted  to  a  cargo- 
carrying  configuration  under  STC's. 

The  FAA  urges  STC  holders  and 
operators  of  these  freighters  to  begin,  as 
soon  as  possible,  an  examination  of  the 
data  supporting  the  STC's.  If  problems 
such  as  those  identified  in  the  Model 
727  and  747  conversions  are  detected, 
corrective  actions  should  be  developed. 
Self-examination  of  these  conversions 
prior  to  formal  FAA  review  may  shorten 
the  time  needed  for  any  corrective 
actions,  and  reduce  the  impacts  on 
operators  of  these  freighters. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
restrict  the  payload  on  the  main  cargo 
deck  of  Model  727  series  airplanes 
modified  in  accordance  with  STC 
SA1767SU,  SA1768SO,  or  SA7447SW. 
This  proposal  would  be  accomplished 
by  revisions  to  the  Limitations  Section 
of  all  FAA-approved  AFM's,  AFM 
Supplements,  and  Weight  and  Balance 
Supplements.  Revision  of  all  these 
documents  would  be  required  because 
these  STC  freighters  have  been  modified 
by  other  STC's  that  change  the 
maximum  taxi,  take-off,  zero  fuel,  and 
landing  weights  of  these  airplanes. 

The  payload  limits  that  are  proposed 
are  based  on  the  use  of  containers  that 
are  88  inches  by  125  inches,  and  a 
horizontal  center  of  gravity  for  the  total 
payload  in  each  container  that  is  located 
is  within  8.8  inches  from  the  geometric 
center  of  the  base  of  the  container  for 
the  forward  and  aft  direction  and  12.5 
inches  from  the  geometric  center  of  the 
base  of  the  container  for  the  left  and 
right  direction.  The  payload  limits  are 
also  based  on  a  requirement  that  all 
containers  are  loaded  with  the  door  side 
of  the  container  facing  forward. 

The  proposal  presents  three  options 
for  payload  limitations:  one  "baseline" 
[paragraph  (a)]  and  two  "interim" 
(paragraphs  (b)  and  (c)],  depending 
upon  the  floor  configuration  and  other 
operating  limitations. 

Paragraph  (a)  would  establish  a 
payload  limit  of  3,000  pounds  per 
container 

For  airplanes  equipped  with  FAA- 
approved  side  restraints,  paragraph  fb) 
would  provide  for  temporary  payload 
limits  in  some  areas  of  9,600  pounds  for 
any  two  adjacent  containers,  with  a  limit 
of  8,000  pounds  for  any  one  container. 
These  limits  would  be  available  when 
the  following  two  conditions  are  met: 
the  maximum  operational  airspeed  does 
not  exceed  350  K.IAS  and  the  minimum 
in-flight  weight  exceeds  100,000 
poimds. 

For  airplanes  that  are  not  equipped 
with  FAA-approved  side  restraints, 
paragraph  (c)  would  provide  for  a 
temporary  payload  limit  in  some  areas 
of  8,000  pounds  for  any  two  adjacent 
containers.  This  limit  also  would  be 
available  when  the  following  two 
conditions  are  met:  the  maximum 
operational  airspeed  does  not  exceed 
350  KIAS  and  the  minimum  in-flight 
weight  exceeds  100,000  pounds. 

Because  the  determination  of  the 
effects  of  operational  limitations  on 
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payload  is  based  on  approximations,  the 
resulting  payload  limits  may  be 
unconservative.  Consequently, 
operation  with  these  payload  limits  is 
only  acceptable  for  a  limited  period  of 
time.  Continued  use  of  these  operational 
limits  and  the  associated  payload  limits 
must  be  substantiated.  The  FAA  has 
determined  that  an  acceptable  level  of 
safety  is  provided  if  the  time  period  is 
limited  to  no  more  than  120  days,  which 
would  also  allow  sufficient  time  for  an 
applicant  to  develop  an  acceptable 
analysis  regarding  the  applicability  of 
the  operational  limitations. 

At  the  February  14  meeting  discussed 
above,  the  industry  participants 
proposed  to  complete  a  redesign  of  the 
floor  structure  within  120  days  from  the 
end  of  February  (by  the  end  of  June). 
The  FAA  bases'  the  proposed  120-day 
interim  period  in  paragraphs  (b)  and  (c) 
on  the  following  assumptions: 

1.  Industry  will  fulfill  this  proposal: 

2.  The  final  rule  will  not  become 
effective  before  October  1.  1997,  and 
thus  allow  additional  time  for  the 
industry  to  modify  the  main  cargo  deck 
floor  structure;  and 

3.  Operators  and  STC  holders  will 
work  diligently  in  the  meantime  to 
avoid  any  disruptions  to  operations. 

In  light  of  the  seriousness  of  the 
unsafe  conditions  addressed  by  this 
proposal,  the  FAA  considers  that  the 
120-day  interim  period: 

1.  Provides  an  acceptable  level  of 
safety; 

2.  Minimizes  exposure  to  any 
potential  unconservatism  in  the 
determination  of  the  payload  limits; 

3.  Provides  an  adequate  opportunity 
for  applicants  to  develop  substantiation 
for  continued  use  of  operational  limits 
to  enhance  payload  limits;  and 

4.  Minimizes,  for  the  interim  period, 
the  burdens  on  operators  resulting  from 
this  AD. 

Should  an  operator  desire  to  transport 
containers  of  other  dimensions  or  use  a 
different  payload  container  center  of 
gravity,  it  would  have  to  apply  to  the 
FAA  for  appropriate  payload  limits. 

At  any  time,  an  applicant  would  be 
able  to  present  a  proposal  to  modify  the 
floor  structure  or  proposed  weight  and 
other  limits,  data,  and  analysis  to  the 
FAA  to  substantiate  that  floor  structure 
of  the  main  cargo  deck  (existing  or 
modified)  is  in  compliance  with  the 
requirements  of  CAR  part  4b  when 
supporting  the  proposed  weight  limits. 
When  the  FAA  determines  that  these 
documents  are  acceptable,  the  operator 
would  be  able  to  operate  its  airplane  at 
the  payload  limits  substantiated  by  its 
data  and  analysis. 


Regulatory  Evaluation  Summary 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  FAA  conducted  a  "Cost  Analysis 
and  Initial  Regulatory  Flexibility 
Determination  and  Analysis"  to 
determine  the  regtilatory  impacts  of  this 
and  three  other  proposed  AD's  to 
operators  of  all  244  U.S.-registered 
Boeing  Model  727-100  and  -  200  series 
passenger  airplanes  that  have  been 
converted  to  cargo-carrying 
configurations  under  10  STC's  held  by 
four  companies.  This  analysis  is 
included  in  the  docket  for  each  AD.  The 
FAA  has  determined  that  approximately 
38  Model  727-100  and  79  Model  727- 
200  series  airplanes  were  converted 
under  FedEx  STC's.  (There  were  15 
Model  727  series  airplanes  for  which 
the  FAA  could  not  identify  the  STC 
holder.  It  is  possible  that  these  airplanes 
were  also  converted  under  a  FedEx  STC. 
Their  costs  are  not  included  here.) 

Assuming  that  the  operator  would 
comply  with  the  restricted  interim 
operating  conditions  specified  in  the 
proposed  rule,  the  FAA  estimates  that 
airplanes  modified  under  the  FedEx 
STC's  would  not  lose  revenues  during 
the  120-day  interim  period  after  the 
effective  date  of  the  proposed  AD.  Both 
Model  727-100  and  727-200  series 
airplanes  modified  under  the  FedEx 
STC's  have  side  restraints  and  would  be 
limited  to  a  total  of  9.600  pounds  for 
each  pair  of  adjacent  containers,  with  an 
8.000  pound  single  container  limit  aft  of 
body  station  436  and  4,000  pounds 
forward  of  body  station  436. 

Based  on  the  Cost  Analysis  and  Initial 
Regulatory  Flexibility  Determination 
and  Analysis  included  in  the  docket,  the 
FAA  estimates  that  affected  airplanes 
could  be  modified  at  a  cost  of  $100,000 
per  airplane  to  carry  the  maximum 
payioads  currently  allowed.  The  total 
cost,  therefore,  to  modify  the  fleet  of 
affected  Model  727  series  airplanes  that 
were  originally  modified  to  the  FedEx 
STC's  is  $11.7  million.  This  assumes 
that  modifications  to  the  airplane  are 
available  and  installed  within  the  120 
day  time  period.  If  there  are  any  delays 
in  the  availability  or  implementation  of 
modifications,  the  revenue  loss  due  to 
operation  at  the  3.000  pound  payload 
limit  would  substantially  increase  the 


costs.  The  FAA  solicits  detailed  cost 
information  from  the  affected  carrier 
concerning  the  proposed  AD's 
compliance  costs. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  proposed  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  The  Regulatory  Flexibility 
Analysis  includes  the  consideration  of 
alternative  actions. 

FAA  Order  2100.14A.  Regulatory 
Flexibility  Criteria  and  Guidance, 
establishes  threshold  cost  values  and 
small  entity  size  standards  for 
complying  with  RFA  review 
requirements  in  FAA  rulemaking 
actions.  The  Order  defines  "small 
entities"  in  terms  of  size  thresholds, 
"significant  economic  impact"  in  terms 
of  annualized  cost  thresholds,  and 
"substantial  number"  as  a  number 
which  is  not  less  than  eleven  and  which 
is  more  than  one-third  of  the  small 
entities  subject  to  the  proposed  or  final 
rule. 

FAA  Order  2100.14A  sets  the  size 
threshold  for  small  entities  operating 
aircraft  for  hire  at  9  aircraft  and  the 
annualized  cost  threshold  at  $69,000  for 
scheduled  operations  of  airplanes  with 
fewer  than  60  seats  and  $5,000  for 
nonscheduled  operations. 

This  proposed  AD  would  affect  only 
one  operator.  The  proposed  AD  does  not 
affect  a  substantial  number  of  small 
entities,  however,  because  it  is  a  number 
less  than  eleven  and  more  than  9  aircraft 
are  operated  by  this  entity.  Therefore, 
this  AD  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  a 
regulatory  flexibility  analysis  is  not 
required. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  "Cost 
Analysis  and  Initial  Regulatory 
Flexibility  Determination  and  Analysis" 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Airplanes, 
Aviation  safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  AviationRegulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106fg),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  97-NM-09-AD. 

Applicability:  Model  727  series  airplanes; 
modified  in  accordance  with  Supplemental 
Type  Certificate  SA1767SO,  SA176BSO,  or 
SA7447SW;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  beea  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/ operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  floor 
beams  of  the  main  cargo  deck,  which  could 
lead  to  loss  of  the  airplane,  accomplish  the 
following: 

(a)  Except  as  provided  in  paragraphs  fb), 
(c),  and  (d)  of  this  AD,  within  48  clock  hours 
(not  flight  hours)  after  the  effective  date  of 
this  AD,  accomplish  the  requirements  of 
paragraph  (a)(l]  or  (a)(2)  of  this  AD,  as 
applicable: 

(1)  For  airplanes  on  which  only  containers 
that  are  88  inches  by  125  inches  are 
transported:  Revise  the  Limitations  Section  of 
all  FAA-approved  Airplane  Flight  Manuals 
(AFM)  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  information.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 


container  shall  not  vary  more  than  8.8  inches 
fix>m  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  af^  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  3.000 
pounds  per  container  on  the  main  cargo 
deck,  except  in  the  area  adjacent  to  the  side 
cargo  door.  In  that  side  door  area  (Body 
Station  440  to  Body  Station  660),  containers 
are  restricted  to  a  maximum  payload  of  2.700 
pounds  per  container.  This  payload  limit 
includes  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck." 

(2)  For  airplanes  on  which  any  containers 
other  than  88  inches  by  125  inches  are 
transported:  Revise  the  Limitations  Section  of 
all  FAA-approved  AFM's  and  AFM 
Supplements,  and  the  Limitations  Section  of 
all  FAA-approved  Airplane  Weight  and 
Balance  Supplements  in  accordance  with  a 
method  approved  by  the  Manager. 
Standardization  Branch,  ANM-113,  FAA 
Transport  Airplane  Directorate. 

Note  2:  The  weight  restrictions  to  be 
approved  under  paragraph  (a)(2)  will  be 
consistent  with  the  applicable  weight 
restrictions  of  paragraph  (a)(1),  (b),  or  (c)  of 
this  AD. 

(b)  During  the  period  ending  120  days  after 
the  effective  date  of  this  AD:  For  airplanes  on 
which  only  containers  that  are  88  inches  by 
125  inches  are  transported,  and  that  are 
equipped  with  side  vertical  cargo  container 
restraints  that  have  been  approved  by  the 
Manager.  Standardization  Branch,  ANM-113, 
as  an  optional  alternative  to  compliance  with 
paragraph  (a)(1)  of  this  AD,  revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

Maximum  Operating  Airspeed  of  Vmo 
equals  350  knots  indicated  airspeed  (iGAS). 

Minimum  in-flight  weight:  100,000  pounds 
or  greater. 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  9.600 
pounds  for  any  two  adjacent  containers  and 
a  total  weight  of  8,000  pounds  for  any 
container,  except  that  the  total  weight  of  all 
containers  forward  of  Body  Station  436  shall 
not  exceed  4,000  pounds.  This  payload  limit 
includes  the  payload  in  the  lower  lobe  cargo 


compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck." 

(c)' During  the  period  ending  120  days  after 
the  effective  date  of  this  AD:  For  airplanes  on 
which  only  containers  that  are  88  inches  by 
125  inches  are  transported,  and  that  are  NOT 
equipp»ed  with  side  vertical  cargo  container 
restraints  that  have  been  approved  by  the 
Manager,  Standardization  Branch,  ANM-113. 
as  an  optional  alternative  to  compliance  with 
paragraph  (a)(1)  of  this  AD,  revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's.  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

Maximum  Operating  Airspeed  of  V^o 
equals  350  knots  indicated  airsp>eed  (IGAS). 

Minimum  in-flight  weight:  100.000  jxjunds 
or  greater. 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  8,000 
pounds  for  any  two  adjacent  containers  and 
the  total  weight  of  all  containers  forward  of 
Body  Station  436  shall  not  exceed  4,000 
pounds.  This  payload  limit  includes  the 
payload  in  the  lower  lot>e  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck" 

(d)  For  airplanes  that  operate  under  the  350 
lOAS  requirements  of  paragraph  (b)  or  (c)  of 
this  AD:  A  maximum  operating  airspeed 
limitation  placard  must  be  installed  adjacent 
to  the  airspeed  indicator  and  in  full  view  of 
both  pilots.  This  placard  must  state:  "Limit 
V„o  to  350  KIAS  " 

(e)  For  airplanes  complying  with  paragraph 
(b)  or  (c)  of  this  AD,  within  120  days  after 
the  effective  date  of  this  AD:  Revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  information.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFMs,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  being  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
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the  base  of  the  container  for  the  left  or  right 

direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  3,000 
p>ounds  per  container  on  the  main  cargo 
deck,  except  in  the  area  adjacent  to  the  side 
cargo  door.  In  that  side  door  area  (Body 
Station  440  to  Body  Station  660),  containers 
are  restricted  to  a  maximum  payload  of  2,700 
pounds  per  container.  This  payload  limit 
includes  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck." 

(f)  As  an  alternative  to  compliance  with 
paragraphs  (a),  (b).  (c),  (d),  and  (e)  of  this  AD: 
An  applicant  may  submit  a  prop)osal  to 
modify  the  floor  structure  or  proposed  new 
payload  and  other  limits,  and  substantiating 
data  and  analyses  to  the  Manager, 
Standardization  Branch,  ANM-113.  in 
accordance  with  the  procedures  of  paragraph 
(g)  of  this  AD.  showing  that  the  floor 
structure  of  the  main  cargo  deck  is  in 
compliance  with  the  requirements  of  Civil 
Air  Regulabons  (CAR)  part  4b.  If  the  FAA 
determines  that  these  documents  are 
acceptable  and  applicable  to  the  specific 
airplane  being  analyzed  and  approves  the 
proposed  limits,  prior  to  flight  under  these 
new  limits,  the  operator  must  revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113.  Accomplishment  of  these  revisions  in 
accordance  with  the  requirements  of  this 
paragraph  constitutes  terminating  action  for 
the  requirements  of  this  AD. 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safely  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Insp)ector  who  may  add  comments  and  then 
send  it  to  the  Manager.  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  Standardization 
Branch,  ANM-113. 

(h)  Special  flight  permits  may  be  issued  Ln 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  ]uly  8, 
1997. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  AJrplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-18355  Filed  7-14-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-NM-79-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes  Modified  in 
Accordance  With  Supplemental  Type 
Certificate  SA1368SO.  SA1797SO,  or 
SA1798SO 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  727  series 
airplanes  that  have  been  converted  from 
a  passenger  to  a  cargo-carrying 
("freighter")  configiu^tion.  This 
proposal  would  require  limiting  the 
payload  on  the  main  cargo  deck  by 
revising  the  Limitations  Sections  of  all 
Airplane  Flight  Manuals  (AFM).  AFM 
Supplements,  and  Airplane  Weight  and 
Balance  Supplements  for  these 
airplanes.  This  proposal  also  provides 
for  the  submission  of  data  and  analysis 
that  substantiates  the  strength  of  the 
main  cargo  deck,  or  modification  of  the 
main  cargo  deck,  as  optional 
terminating  action  for  these  payload 
restrictions.  This  proposal  is  prompted 
by  the  FAA's  determination  that 
unreinforced  floor  structtu^  of  the  main 
cargo  deck  is  not  strong  enough  to 
enable  the  airplane  to  safely  carry  the 
maximum  payload  that  is  currently 
allowed  in  this  area.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  failiu^  of  the  floor 
structure,  which  could  lead  to  loss  of 
the  airplane. 

DATES:  Comments  must  be  received  by 
August  22,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
79-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  Fox,  Senior  Aerospace 
Engineer,  Airframe  Branch,  ANM-120S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 


Washington;  telephone  (425)  227-2777; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATKMd: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-79-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-79-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  issued  supplemental 
type  certificates  (STC)  for  converting 
certain  Boeing  Model  727  and  747  series 
airplanes  from  a  passenger  to  a  cargo- 
carrying  ("freighter")  configuration. 
These  freighter  conversions  entail  such 
modifications  as  removal  of  the 
passenger  interior,  the  installation  of 
systems  to  handle  cargo  containers 
(such  as  pallets  and  other  unit  load 
devices),  the  installation  of  a  side  cargo 
door  for  the  main  cargo  deck,  and 
alterations  to  such  systems  as  the 
hydraulic,  electrical,  and  smoke 
detection  systems  that  are  associated 
with  the  transport  of  cargo.  When  a 
conversion  is  completed,  the  weight 
permitted  to  be  carried  ("payload")  on 
the  main  cargo  deck  is  significantly 
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greater  than  the  payload  allowed  in  that 
same  area  when  the  airplane  was  in  its 
original  passenger  configuration. 

On  December  27.  1995,  the  FAA 
issued  Airworthiness  Directive  (AD)  96- 
01-03.  amendment  39-9479  (61  FR  116. 
lanuary  3,  1996).  The  FAA  took  this 
action  after  determining  that  Model  747 
passenger  airplanes  converted  to 
freighters  imder  certain  STC's  are  not 
structurally  capable  of  safely  carrying 
the  payload  allowed  on  the  main  cargo 
deck.  This  condition  is  due  to  structural 
deficiencies  in  the  floor  beams  of  this 
deck,  as  well  as  in  the  fuselage  structtue 
siUTOunding  the  side  cargo  door  for  this 
area.  That  AD  requires  operators  of 
those  Model  747  freighters  to  reduce  the 
maximum  payload  that  can  be  carried 
on  the  main  cargo  deck  in  order  "[tjo 
prevent  collapse  of  the  aft  fuselage  due 
to  inadequate  strength  in  the  airplane 
structtu^  and  subsequent  separation  of 
the  aft  fuselage  from  the  airplane." 
Model  747  freighters  affected  by  AD  96- 
01-03  were  converted  imder  STC's  held 
by  GATX/Airlog  Company  ("GATX") 
when  that  AD  was  issued.  GATX  had 
acquired  the  original  STC's  from  Hayes 
International  Corporation  (Hayes). 

During  its  investigation  of  the 
circumstances  that  led  to  the  issuance  of 
AD  96-01-03,  the  FAA  determined  that 
similar  unsafe  conditions  were  likely  to 
be  found  on  certain  Model  727  series 
airplanes  that  had  been  converted  to 
freighters  in  a  comparable  maimer.  The 
bases  for  these  concerns  were  that 
similar  procedures  and  design  methods 
had  been  used  on  both  the  727  and  747 
models,  and  that  these  STC's  could  be 
traced  back  to  the  same  companies. 

Actions  Subsequent  to  AD  96-01-03 

In  response  to  those  concerns,  the 
FAA's  Transport  Airplane  Directorate 
established  a  design  review  team  of 
FAA  engineers  to  identify  any  safety 
problems  pertaining  to  certain  interior 
and  side  cargo  door  STC's  for  Model  727 
series  airplanes,  and  to  make 
recommendations  for  correcting  any 
unsafe  conditions. 

The  design  review  team  has 
determined  that  there  are  more  than  10 
STC's  for  Model  727  freighters 
("freighter  STC's"  or  "Model  727 
freighter  STC's")  that  need  to  be 
reviewed.  These  freighter  STC's  are 
individually  held  by  Aeronautical 
Engineers,  Inc.  (AEI),  ATAZ,  Inc. 
(ATAZ),  Federal  Express  Corporation 
(FedEx),  and  Pemco  Aeroplex,  Inc. 
(Pemco).  The  STC's  held  by  AEI  are 
SA1368SO,  which  pertains  to  the  cargo 
door  on  Model  727-100  series  airplanes; 
SA1797SO,  which  pertains  to  the  cargo 
door  on  Model  727-200  series  airplanes; 
and  SA1798SO,  which  pertains  to  the 


cargo  compartment  on  Model  727-200 
series  airplanes.  Over  300  Model  727 
series  airplanes  of  both  U.S.  and  foreign 
registry  have  been  modified  in 
accordance  with  these  STC's,  and  more 
than  32  operators  worldwide  use  these 
freighters. 

In  reviewing  these  freighter  STC's,  the 
design  review  team  applied  the 
standards  of  Civil  Air  Regulations  (CAR) 
part  4b,  applicable  to  the  original 
Boeing  Model  727  airplane.  These 
federal  standards  establish  minimum 
safety  requirements.  A  design  which 
does  not  meet  these  standards  is 
presiuned  to  be  unsafe. 

Between  September  1996  and 
February  1997,  members  of  the  design 
review  team  made  four  visits  to  inspect 
Model  727  series  airplanes  that  were  in 
the  process  of  being  converted  or 
already  had  been  converted  under  these 
freighter  STC's.  Site  visits  were 
conducted  at  Pemco  World  Air  Services 
in  Dothan,  Alabama  (Pemco  STC's);  the 
Tramco  repair  station  in  Everett, 
Washington  (FedEx  STC's  that  had 
originally  been  developed  by  Hayes); 
emd  Professional  Modification  Services 
(PMS),  Inc.'s,  facility  in  Miami,  Florida 
(AEI  and  ATAZ  STC's). 

On  all  of  the  Model  727  series 
airplanes  inspected  during  these  site 
visits,  the  design  review  team  observed 
that  the  original  passenger  floor  beams, 
which  now  support  the  main  cargo 
deck,  had  not  been  structurally 
reinforced  by  the  STC  modification  for 
the  heavier  payloads  these  freighters  are 
permitted  to  carry. 

These  STC  freighters  typically  are 
allowed  to  carry  8.000  poimd  containers 
(weight  of  the  cargo  and  container)  on 
the  main  cargo  deck.  Because  these 
containers  are  88  inches  long,  the 
running  load  (the  weight  that  can  be 
placed  on  a  longitudinal  section  of  the 
main  cargo  deck)  is  90  pounds  per  inch 
(8,000  pounds  divided  by  88  inches). 
This  running  load  of  90  pounds  per  inch 
is  a  safety  concern  because  it  is 
approximately  2.6  times  higher  than  the 
maximum  running  load  of  34.5  pounds 
per  inch  allowed  on  these  same  floor 
beams  when  the  airplane  was  in  a 
passenger  configuration. 

FAA  Structural  Analysis  of  the  Floor 
Beams  of  the  Main  Cargo  Deck 

The  design  review  team  examined  the 
documents  that  the  current  or  a 
previous  STC  holder  had  submitted 
when  seeking  original  FAA  approval  of 
the  STC  application.  The  team  was 
unable  to  fiind  any  data  to  verify  that  the 
unreinforced  floor  structure  of  the  main 
cargo  deck  can  safely  support  the 
heavier  freighter  payloads. 


To  independently  evaluate  whether 
these  floor  beams  are  strong  enough  to 
support  the  maximum  payload 
permitted  by  the  STC's,  the  design 
review  team  performed  a  limited 
structural  analysis  of  the  design  of  each 
main  cargo  deck  viewed  during  its  site 
visits. 

In  analyzing  the  floor  beams  of  the 
main  cargo  deck,  the  FAA  engineers 
used  the  payload  configuration  defined 
in  the  weight  and  balance  documents 
for  each  STC.  (These  STC  freighters  are  ' 
operated  in  accordance  with  FAA- 
approved  Weight  and  Balance 
Supplements,  which  specify  the 
payload  that  can  be  carried  onboard,  as 
well  as  the  maximiun  payload  and 
assigned  location  for  individual 
containers  on  the  main  cargo  deck.) 
Most  of  the  containers  permitted  in  the 
Weight  and  Balance  Supplements  for 
these  STC's  weigh  up  to  8,000  pounds 
each. 

In  its  analysis,  the  design  review  team 
considered  the  different  cargo  handling 
system  configtuations  observed  on  the 
STC  freighters  during  the  site  visits; 
these  systems  include  roller  trays  and 
container  locks.  The  roller  trays  are 
attached  to  the  floor  of  the  main  cargo 
deck,  and  enable  cargo  to  be  rolled 
forward  and  aft.  These  trays  also 
support  the  weight  of  the  cargo 
containers.  The  container  locks,  which 
hold  a  container  in  place,  are  spaced 
along  the  floor  of  the  main  cargo  deck 
for  all  of  these  STC's  but  one;  that  STC 
also  has  side  vertical  cargo  container 
restraints  ("side  restraints").  The 
analysis  is  based  on  the  use  of 
containers  that  are  88  inches  by  125 
inches,  and  the  location  of  the 
horizontal  center  of  gravity  for  the  total 
payload  in  each  container  was  within 
8.8  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  forward 
and  aft  direction  and  12.5  inches  from 
the  geometric  center  of  the  base  of  the 
container  for  the  left  and  right  direction. 

The  design  review  team  used 
commonly  accepted  analytical  methods 
in  its  structural  analyses.  This 
methodology,  or  an  equivalent,  was 
applicable  when  the  STC  application 
was  originally  submitted  for  approval, 
and  it  is  applicable  today.  None  of  the 
floor  analyses  performed  by  the  team 
involved  the  application  of  advanced 
technologies  such  as  finite  element 
modeling.  The  results  of  these  structural 
analyses  were  consistent  with  data 
provided  by  Boeing,  which  had 
originally  built  these  airplanes  as 
passenger  transports,  and  with  some  of 
the  data  provided  by  these  STC  holders. 

To  evaluate  the  adequacy  of  the  floor, 
the  team  determined  that  the  most  likely 
"critical  case"  (the  cqnditions  or 
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circumstances  that  exert  the  greatest 
forces  on  the  main  cargo  deck)  would  be 
the  "down  gust"  conditions  specified  in 
CAR  part  4b.  Down  gusts  are  downward 
vertical  movements  of  air  that  occur  in 
turbulence  and  storms.  Down  gusts 
exert  a  downward  force  on  the  entire 
airplane.  As  this  force  causes  the 
airplane  to  accelerate  downward, 
containers  on  the  main  cargo  deck — 
because  of  inertia — are  pulled  upward. 
This  upward  force  on  the  containers  is 
transmitted  through  the  container  locks 
and  into  the  floor  beams.  On  these  STC 
freighters,  this  upward  force  could  bend 
these  floor  beams  upward  to  failure,  and 
the  failure  of  even  a  single  beam  could 
result  in  loss  of  the  airplane. 

Even  if  the  floor  beams  of  the  main 
cargo  deck  only  become  deformed,  the 
results  could  be  catastrophic.  Because 
flight  control  system  cables  and  fuel 
lines  pass  through  small  holes  in  these 
floor  beams,  significant — although 
temporary — deformation  of  these  beams 
could  jam  the  cables  or  break  fuel  lines. 
Consequently,  this  could  reduce 
controllability  of  the  airplane,  cause  fuel 
starvation  of  one  or  more  engines,  or 
lead  to  a  fire  in  the  fuselage. 

The  FAA  also  has  determined  that 
performance  of  the  flight  maneuvers 
defined  in  CAR  part  4b  would  produce 
critical  case  forces  on  these  STC 
freighters,  and  consequent  deformation 
or  failure  of  floor  beams  on  the  main 
cargo  deck.  These  maneuvers  would 
cause  upward  forces  on  the  cargo 
containers  relative  to  the  floor.  Because 
of  the  location  of  the  container  locks, 
the  floor  beams  at  the  forward  or  aft 
edges  of  the  containers  would  be  more 
critically  loaded,  and  consequently 
deflected  upward. 

Determining  Floor  Strength  (The 
"Margin  of  Safety") 

The  measure  of  the  ability  of  the  floor 
beams  of  the  main  cargo  deck  to  support 
the  stresses  caused  by  various  load  cases 
(combinations  of  specific  container 
weights  with  either  wind  gust 
conditions  or  airplane  maneuvers)  is  its 
"margin  of  safety."  Because  the  floor 
must  be  designed  to  withstand  the 
critical  case  stresses,  the  design  review 
team  calculated  the  margin  of  safety 
when  the  floor  is  subject  to  the 
turbulent  "down  gust"  wind  conditions 
defined  in  CAR  part  4b. 

The  equation  tor  determining  the 
margin  of  safety  is: 


Margin  of  Safety  - 


Allowable  Stress 


-1 


Applied  Stress 

In  this  equation,  "Allowable  Stress"  is 
the  measure  of  the  strength  of  a  floor 
beam  of  the  main  cargo  deck.  "Applied 


Stress"  is  the  stress  level  produced  in 
that  floor  beam  multiplied  by  a  "factor 
of  safety"  of  1.5,  The  weight  of  the 
containers  on  the  floor  beam,  flight 
conditions  (for  example,  wind  gusts  or 
airplane  maneuvers),  and  other  forces, 
such  as  pressurization  of  the  fuselage, 
all  combine  to  create  the  "applied 
stress"  level  in  that  floor  beam.  CAR 
4b.  200(a)  requires  the  inclusion  of  the 
1.5  factor  of  safety  in  structural  designs. 
(This  factor  is  discussed  in  the 
"Elimination  of  the  1.5  Factor  of  Safety" 
section  of  this  preamble.) 

When  the  margin  of  safety  is  zero  for 
all  load  cases,  the  structure  meets  the 
minimum  requirements  of  CAR  part  4b. 
A  structure  with  a  margin  of  safety 
greater  than  zero  exceeds  those 
standards.  A  structiire  with  a  margin  of 
safety  of  less  than  zero  does  not  meet 
these  minimum  requirements,  and  is 
presumed  to  be  unsafe.  If  the  margin  of 
safety  reaches  - 1  (the  extreme  case), 
the  structure  is  not  strong  enough  to 
withstand  the  stresses  generated  by  any 
load  case  without  failing. 

Using  this  equation,  the  design  review 
team  calculated  margins  of  safety  for  the 
STC  floor  designs  as  ranging  from 
approximately  -0.55  to  -0.63.  Because 
of  the  large  negative  margins  of  safety 
that  were  calculated  for  the  down  gust 
condition  (the  most  likely  critical  case), 
the  FAA  did  not  analyze  other  load 
cases. 

For  the  margins  of  safety  to  be 
positive  for  the  "down  gust"  condition, 
the  FAA  determined  that  these  STC 
freighters  must  be  limited  to  less  than 
50%  of  the  typical  maximum  payload  of 
8,000  pounds  per  container  currently 
allowed  by  the  STC's.  From  its  analyses, 
the  design  review  team  determined  that 
these  main  cargo  decks  are  capable  of 
supporting  a  maximum  payload  of 
approximately  3,000  pounds  per 
container  (a  maximum  running  load  of 
34.5  pounds  per  inch)  in  all  areas  of  the 
main  cargo  deck,  except  in  the  area 
adjacent  to  the  side  cargo  door.  In  that 
side  door  area,  containers  would  be 
restricted  to  a  maximum  payload  of 
approximately  2,700  pounds  per 
container  (a  maximum  rurming  load  of 
31.0  pounds  per  inch)  due  to  structural 
configurations  affecting  the  strength  of 
the  floor  beams  in  this  area.  These 
running  loads  include  payload  in  the 
lower  lobe  cargo  compartments,  and  any 
other  load  applied  to  the  bottom  of  the 
floor  beams  of  the  main  cargo  deck.  [The 
Air  Transport  Association  of  America 
(ATA)  recommended  a  maximum 
payload  of  6,000  pounds  per  container. 
This  recommendation,  which  is 
discussed  in  the  "ATA 
Recommendations  for  a  Final  Rule" 
section  of  this  preamble,  is  substantially 


above  the  safe  payload  limits  calculated 
by  the  design  review  team,  and  would 
result  in  a  negative  margin  of  safety.] 

Typically,  freighters  converted  under 
these  STC's  are  allowed  to  carry  11  or 
12  containers  on  the  main  cargo  deck. 
Containers  in  most  areas  of  this  deck 
have  a  maximum  payload  of  up  to  8,000 
pounds  per  container;  over  the  wing  and 
landing  geM  area,  this  maximum 
payload  per  container  can  be  up  to 
10,000  poimds.  Although  it  would  seem 
that  these  STC  freighters  could  carry  up 
to  a  total  of  100,000  pounds,  the 
maximum  payload  is  actually  limited  by 
the  strength  of  the  fuselage  as  well  as 
the  strength  of  the  floor  beams. 
Consequently,  the  current  maximum 
payloads  on  these  airplanes  range  from 
54,000  pounds  (for  a  Model  727-100 
series  airplane)  to  62,000  pounds  (for  a 
Model  727-200  series  airplane), 
depending  on  the  configuration  of  the 
freighter.  The  FAA's  structural  analysis 
shows  that  the  maximum  payload 
should  be  limited  to  approximately 
35,000  pounds.  This  maximum  payload 
is  approximately  22%  less  than  the 
average  payload  of  45,000  pounds  that 
has  been  reported  by  some  operators  of 
these  Model  727  STC  freighters. 

The  FAA  has  determined  that  none  of 
these  main  cargo  decks  are  strong 
enough  for  the  current  maximum 
payloads,  and  therefore  are  unsafe. 
Furthermore,  these  decks  do  not  comply 
with  the  requirements  of  CAR  part  4b. 

Operational  Factors  Affecting  Payload 
Limitation 

The  FAA's  structural  analysis  was 
based  oO  the  "worst  case"  conditions  of 
the  following  operational  factors: 
maximum  operating  speed  limit, 
airplane  in-flight  weight,  container 
orientation,  and  side  restraints.  The 
FAA  realizes  that  if  restrictions  are 
placed  on  these  factors,  higher  payloads 
can  be  allowed.  Although  the  absolute 
effects  of  these  restrictions  would 
require  extensive  analysis,  the  FAA  has 
concluded  that  it  is  sufficient  to 
estimate  the  effects  of  these  factors  if 
they  are  only  to  be  applied  for  a  limited 
amount  of  time.  The  FAA  design  review 
team  determined  that  these  restrictions 
would  not  violate  other  load  cases. 

•  Maximum  Operational  Speed  and  In- 
flight Weight 

Some  of  these  STC  freighters  are 
allowed  to  fly  at  a  maximum  operational 
speed  of  390  knots  equivalent  airspeed 
(KEAS).  Diu-ing  turbulence,  the  forces 
experienced  by  the  airplane  are,  in  part, 
a  function  of  the  aircraft's  speed,  which 
consequently  affects  the  forces  on  the 
floor  beams.  By  reducing  the  maximum 
operational  speed  to  350  knots  indicated 
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airspeed  (KIAS),  the  forces  on  the  floor 
beams  during  turbulence  are  reduced. 

The  forces  experienced  by  the 
airplane  during  turbulence  also  are  a 
function  of  the  weight  of  the  aircraft.  A 
heavy  airplane  has  more  inertia,  and 
therefore  is  less  affected  by  severe  gusts 
than  a  lighter  one.  The  FAA  has 
estimated  that  a  minimum  operational 
in-flight  weight  of  100,000  pounds  will 
reduce  the  gust  loads  on  these  airplanes 
and,  therefore,  reduce  the  floor  beam 
loads.  Some  ways  to  ensure  that  the  in- 
flight weight  does  not  fall  below  a 
prescribed  limit  is  to  have  a  minimum 
cargo  weight,  a  minimum  quantity  of 
"tankered"  fuel,  sufficient  ballast,  or  a 
combination  of  these  items. 

•  Container  Orientation 

J- Typically,  these  STC  freighters  carry 
National  Aerospace  Standard  (NAS) 
3610  class  11  cargo  containers,  which 
have  a  fixed  back  wall;  a  partially  or 
fully  removable  front  wall;  and  are  88 
inches  by  125  inches.  Due  to  this 
method  of  construction,  a  large  portion 
of  the  forces  that  a  container 
experiences  in  "down  gust"  wind 
conditions  or  turbulence  is  carried  by 
the  container's  back  wall,  which  is  its 
strongest  element.  When  cargo 
containers  are  oriented  back-to-back,  a 
large  portion  of  both  container  loads  is 
carried  by  the  same  container  locks. 
This  places  higher  loads  on  the  floor 
beam  supporting  these  locks.  By 
requiring  the  containers  to  be  oriented 
with  the  door  side  of  the  container 
facing  forward,  however,  a  more 
uniform  distribution  of  the  loads  is 
achieved. 

•  Side  Reitraints 

A  better  distribution  of  the  container 
load  is  achieved  by  installing  side 
restraints.  The  FAA  estimates  that  there 
can  be  an  increase  in  the  maximum 
payload  per  container  when  FAA- 
approved  side  restraints  are  installed. 

■The  FAA  estimates  that  the  combined 
effect  of  this  speed  limitation,  minimum 
in-flight  weight,  and  container 
orientation  would  result  in  a  total 
weight  of  no  more  than  8,000  pounds 
for  any  two  adjacent  containers  that  are 
each  88  inches  by  125  inches.  By 
installing  FAA-approved  side  restraints, 
this  estimated  total  weight  for  any  two 
adjacent  containers  could  be  increased 
to  9,600  pounds.  Under  no 
circiunstances,  however,  can  the  total 
weight  of  any  individual  container 
exceed  8,000  pounds. 

Elimination  of  the  1.5  Factor  of  Safety 

At  the  request  of  industry,  the  FAA 
considered  the  consequences  of 
elimination  of  the  1.5  factor  of  safety 


used  in  the  "Margin  of  Safety"  equation 
discussed  above.  By  eliminating  the  1.5 
factor  of  safety,  the  FAA  analysis 
determined  that  the  proposed  payload 
limits  per  container  would  increase  by 
50%.  CAR  4b.200(a)  requires  that  an 
airplane  be  designed  with  a  certain 
amount  of  "reserve  structural  strength" 
to  minimize  the  potential  for  complete 
structural  failure  of  an  airplane.  This 
reserve  is  the  "1.5  factor  of  safety." 
Ordinarily,  an  applicant  seeking  to 
reduce  or  eliminate  this  requirement 
must  file  a  request  for  an  exemption.  If 
the  applicant  uses  an  approach  in  its 
design  that  is  comparable  to  the  1.5 
factor  of  safety,  the  applicant  can 
declare  that  this  approach  provides  "an 
equivalent  level  of  safety."  The 
applicant,  however,  must  substantiate 
this  declaration  to  the  satisfaction  of  the 
FAA. 

The  FAA  has  examined  the 
consequences  resulting  from  the 
elimination  of  the  1.5  factor  of  safety, 
and  has  concluded  that  this  action 
would  pose  unacceptable  hazards  for 
these  airplanes.  The  FAA's  intent  in 
issuing  this  proposed  AD  is  to  prevent 
a  combination  of  circumstances  that 
could  result  in  catastrophic  loss  of  a 
Model  727  freighter  converted  under 
these  STC's.  Elimination  of  the  1.5 
factor  of  safety  in  conjunction  with  the 
other  measures  discussed  earlier  to 
increase  the  allowable  payload  would 
be  contrary  to  this  intent. 

CAR  part  4b  refers  to  the  critical  load 
cases — the  down  gust  and  maneuver 
forces  previously  described  in  this 
preamble — as  "limit  loads."  CAR  4b.200 
requires  that  these  limit  loads  be 
multiplied  by  1.5  (the  "1.5  factor  of 
safety"),  thereby  becoming  "ultimate 
loads"  as  defined  in  CAR  part  4b.  CAR 
4b. 201(c)  further  requires  that  the 
structure  be  able  to  carry  these  ultimate 
loads  (which  provide  a  reserve  of 
structural  strength)  without  failure. 
Although  it  is  anticipated  that  these 
STC  freighters  will  not  be  routinely 
subjected  to  limit  load  forces,  it 
sometimes  happens  during  emergencies 
and  unusual  environmental  conditions 
such  as  turbulence. 

•  Emergency  Conditions 

In  an  emergency,  the  pilot  may  exceed 
critical  case  maneuver  forces,  and  fly 
the  STC  freighter  beyond  the  airspeed 
and  flight  maneuver  limits  for  which  the 
airplane  is  designed.  The  failure  of  an 
engine,  avoidance  of  a  collision,  or  the 
opening  of  a  cargo  door  during  flight  are 
conditions  that  could  necessitate  these 
actions. 

Emergencies  do  occur.  On  February  5, 
1997,  a  Model  727  passenger  airplane 
was  flying  to  John  F.  Kennedy 


International  Airport  in  New  York  when 
an  Air  National  Guard  F-16  jet  fighter 
approached  close  enough  to  activate  the 
Model  727's  collision  avoidance  system 
alarm.  The  pilot  of  the  passenger 
airplane,  following  the  system's 
emergency  guidance,  maneuvered  the 
Model  727  into  a  steep  dive  and  then  a 
steep  climb.  Two  flight  attendants  and 
a  passenger  were  throwTi  down  by  these 
maneuvers.  Although  the  actual 
maneuver  forces  for  this  incident  are 
unknown,  the  1.5  factor  of  safety  may 
have  provided  structural  strength  to 
maneuver  the  airplane  beyond  the 
forces  in  CAR  part  4b. 

In  1991,  a  pilot  performed  a  flight 
maneuver  that  imposed  forces  of 
approximately  3g's  (three  times  the 
force  of  gravity)  on  a  Model  747 
freighter  that  was  carrying  a  partial 
payload.  The  applicable  federal 
regulations  require  Model  747  and  727 
series  airplanes  to  be  designed  for 
maneuvers  imposing  forces  of  up  to 
2.5g's.  Had  this  frei^er  been  carrying 
a  full  payload  and  the  1.5  factor  of 
safety  not  been  used  in  its  design.  FAA 
analysis  indicates  that  this  freighter 
would  have  been  lost. 

•  Turbulence 

Airplanes  may  encounter  severe 
turbulence  that  exerts  wind  gust  forces 
beyond  the  critical  case  forces  of  CAR 
part  4b.  AD  96-01-03  describes  an 
occasion  in  1991  when  wind  gusts  were 
so  severe  that  an  engine  separated  from 
a  Model  747-100  freighter  shortly  after 
take-off. 

More  recently,  severe  wind  gusts  on 
September  5,  1996,  caused  numerous 
passenger  injuries  and  one  fatality  on  a 
Model  747-400  series  airplane.  The 
FAA  received  reports  indicating  that 
those  gusts  produced  downward 
accelerations  of  -  1.15g's  and  upward 
accelerations  of  +2.09g's  on  that 
airplane  in  less  than  four  seconds.  Had 
a  Model  727  STC  freighter  experienced 
similar  conditions  while  transporting 
close  to  the  maximum  payload,  FAA 
analysis  indicates  that  the  floor  beams 
of  the  freighter's  main  cargo  deck  would 
have  collapsed. 

The  FAA  has  received  87  reports  of 
Model  727  series  airplanes  experiencing 
severe  ttirbulence;  these  reports 
typically  do  not  include  events  that 
have  occurred  in  other  countries.  The 
majority  of  these  events  were 
unforeseen  and  resulted  in  injuries  to 
the  flight  crew  or  passengers.  Five  of  the 
reports  document  gusts  causing  airplane 
accelerations  of  at  least  +1.88g's  upward 
and  -  l.Sg's  downward. 
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•  Hazardous  Deformation  of  the  Main 
Cargo  Deck 

CAR  4b.  20 1(a)  requires  any  structure 
on  the  freighter,  including  the  floor 
beams,  to  be  strong  enough  to 
withstand — without  "detrimental 
permanent  deformation" — the 
anticipated  critical  case  forces  that 
could  be  exerted  upon  it  during  its 
service  life.  CAR  4b. 201(b)  requires  that 
any  structxiral  deformations  caused  by 
these  critical  case  or  limit  loads  not 
interfere  with  the  safe  operation  of  the 
airplane.  (The  catastrophic 
consequences  of  deformation  are 
discussed  earlier  in  this  preamble.) 
Using  the  1.5  factor  of  safety  in 
structural  analysis  takes  deformation 
into  account;  without  the  1.5  factor  of 
safety,  the  STC  bolder  would  be 
required  to  provide  an  analysis  tkat 
demonstrates  these  floors  would  be  free 
from  detrimental  deformation  Because 
these  STC's  lack  a  deformation  analysis, 
the  FAA  would  not  consider  a  request 
for  reducing  the  1.5  factor  of  safety 
requirement  unless  such  an  analysis 
was  conducted. 


•  Other  Considerations 


Another  reasoB  that  naerve  structural 
strength  is  necessary  is  that 
aerodynamic  and  stracturai  analysis 
theory  is  not  precise:  exact  conditions  or 
circumstances  are  indeterminable: 
therefore  approximations  must  be  made. 
In  addition,  the  1.5  factor  of  safety  takes 
into  account  such  considerations  as  the 
variations  in  the  physical  properties  of 
materials,  the  range  of  fabrication 
tolerances,  and  corrosion  or  damage.  For 
example,  all  Model  727  series  airplanes 
must  have  enough  structural  reserve  to 
cover  the  corrosion  control  activities 
mandated  by  AD  90-25-03,  amendment 
39-6787  (55  FR  49258.  November  27. 
1990).  That  AD,  in  order  to  control 
corrosion,  permits  up  to  10%  of  the 
material  thickness  of  a  floor  beam  of  the 
main  deck  to  be  removed  by  grinding 
without  undertaking  repair;  the  removal 
of  this  material  further  reduces  the 
strength  of  the  floor. 

The  majority  of  these  modified 
airplanes  are  nearing.  or  past,  their 
design  life  of  20  years.  60,000  flights,  or 
50.000  hours  of  operation.  As  the 
airplanes  age  and  are  repeatedly  flown, 
they  accumulate  fatigue  damage  and 
corrosion,  which  degrades  the  structiu^l 
capability.  Airplanes  that  are  near  or 
past  their  design  life  are  part  of  the 
FAA's  Aging  Airplane  Program  and  are 
subject  to  numerous  AD's  to  correct 
unsafe  conditions  resulting  from  fatigue 
cracking  and  corrosion. 

During  the  time  period  allowed  by  the 
AD's  to  implement  the  corrective  action, 


it  is  probable  that  many  of  these  aging 
airplanes  will  continue  to  have  fatigue 
cracks  and  corrosion.  Because  these 
airplanes  have  been  built  with  a  safety 
factor  of  1.5,  there  is  a  sufficient 
structural  strength  margin  to  allow  some 
finite  time  to  implement  the  AD's  to 
correct  the  unsafe  conditions.  Without 
this  factor  of  safety,  a  new  maintenance 
program  would  have  to  be  developed  for 
these  airplanes  to  ensure  that  all  of  the 
Aging  Airplane  Program  fatigue  cracks 
and  corrosion  problems  are 
continuously  identified  and 
immediately  eliminated. 

Service  History  of  the  Model  727  STC 
Freighters 

Although  the  modification  of  these 
airplanes  commenced  in  1983,  the 
average  modification  date  for  these  STC 
freighters  is  1991.  In  fact,  approximately 
100  of  these  airplanes  (one-third  of  the 
STC  freighter  fleet)  have  been  modified 
in  just  the  last  three  years. 

Most  of  these  STC  freighters  fly  only 
two  flights  each  day.  resulting  in  a  low 
number  of  accumulated  flights  since 
conversion.  A  representative  of  the 
largest  operator  of  these  airplanes 
indicates  that,  on  average,  the  airplanes 
carry  only  slightly  more  than  half  of  the 
current  maximum  payload  of  8,000 
pounds  per  container.  These 
circumstances  may  explain  why  the 
FAA  has  not  received  reports  of  adverse 
events  relating  to  the  structural  strength 
of  these  floor  beams. 

These  floor  beams,  if  overstressed.  are 
not  likely  to  give  warning  prior  to  total 
failure.  The  existing  floor  beams  on 
these  STC  freighters  are  conunonly 
made  from  7075-T6511  aluminum 
alloy,  and  there  is  oidy  a  10%  difference 
between  the  stress  level  at  which  the 
floor  beam  permanently  bends,  and  the 
stress  level  at  which  the  beam  breaks. 
Consequently,  once  the  floor  beams  are 
stressed  to  the  point  of  being 
permanently  bent,  it  takes  only  a  small 
amount  of  additional  stress  until  the 
floor  beams  break,  which  could  result  in 
loss  of  the  airplane. 

The  FAA  has  concluded  that  the 
reported  service  history  of  these  STC 
freighters  does  not  demonstrate  that 
these  airplanes  are  safe. 

Issuance  of  an  AD  Is  Appropriate 
Regulatory  Action 

Because  of  the  unsafe  condition  found 
on  these  STC  freighters  (the  inadequate 
strength  of  the  floor  structiue  of  the 
main  cargo  deck  to  carry  the  current 
maximum  pay  loads),  the  FAA  has 
determined  that  there  are  two  ways  in 
which  it  could  proceed:  Issuance  of  an 
AD  to  correct  the  unsafe  condition  of 


the  floor,  or  suspension  or  revocation  of 
these  STC's. 

The  Administrator  of  the  FAA  has  the 
authority  to  issue  an  AD  when  "an 
unsafe  condition  exists  in  a  product" 
[14  CFR  39.1(a)],  and  "[t]hat  condition 
is  likely  to  exist  or  develop  in  other 
products  of  the  same  type  design"  (14 
CFR  39.1(b)].  When  such  a  finding  is 
made,  the  Administrator  may,  as 
appropriate,  prescribe  "inspections  and 
the  conditions  and  limitations,  if  any, 
under  which  those  products  may 
continue  to  be  operated"  (14  CFR 
39.11).  By  using  the  AD  process,  the 
FAA  can  still  allow  these  STC  freighters 
to  operate,  although  under  restrictions 
which  are  necessary  to  eliminate  the 
unsafe  condition. 

Because  the  floor  structures  did  not 
meet  CAR  part  4b  certification  standards 
at  the  time  these  STC's  were  originally 
issued,  the  Administrator  of  the  FAA  is 
empowered  to  suspend  or  revoke  these 
•STC's  [49  U.S.C.  44709(b)].  If  the 
Administrator  were  to  take  such  action 
against  these  STC's,  the  order  could 
result  in  the  inunediate  groiuiding  of 
these  STC  freighters. 

In  consideration  of  the  disruption  of 
domestic  and  international  commerce 
that  would  result  from  the  suspension 
or  revocation  of  these  STC's,  as  well  as 
the  significant  impacts  on  the  domestic 
and  international  economy  that  such  an 
action  would  have,  the  FAA  has 
concluded  that  the  issuance  of  an  AD 
with  restrictions  on  the  maximum 
payloads  on  the  main  cargo  deck  is 
appropriate  action.  These  payload 
restrictions  will  enable  these  freighters 
to  continue  operating,  and  remove  the 
unsafe  condition  that  currently  exists  in 
the  floor  beams  of  the  main  cargo  deck. 

FAA  Meetings  With  STC  Holders  and 
Operators 

The  FAA  has  met  individually  with 
each  of  the  affected  STC  holders  to 
discuss  the  FAA  design  review  team's 
observations,  analyses,  and  findings.  In 
a  letter  sent  prior  to  these  meetings,  the 
FAA  provided  its  preliminary 
conclusions  to  each  STC  holder.  In 
addition,  the  agency  asked  the  STC 
holder  to  submit  data  showing  that 
unsafe  conditions  do  not  exist,  and  that 
the  STC  designs  do  meet  applicable 
federal  aviation  regulations.  If  the  FAA's 
findings  and  analyses  could  not  be 
controverted,  the  STC  holder  was  asked 
to  specify  what  actions  it  would  take  to 
bring  its  designs  into  compliance.  STC 
holders  also  were  asked  to  propose 
actions  that  would  enable  these 
airplanes  to  operate  safely  while  data  or 
modifications  were  being  developed. 

At  its  meeting  with  the  FAA,  AEI  did 
not  present  any  information  to 
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contradict  the  FAA's  analyses,  or  submit 
proposals  to  keep  these  planes  operating 
safely.  The  FAA's  meetings  with  the 
other  3  STC  holders  produced  similar 
results. 

The  FAA  also  has  met  jointly  with  the 
STC  holders  and  the  operators  of  the 
Model  727  freighters  modified  under 
these  STC's.  On  February  14.  1997,  the 
FAA  convened  this  meeting,  which  was 
attended  by  more  than  75  industry 
representatives,  to  discuss  what  the 
design  review  team  had  observed  during 
its  site  visits  and  determined  from  its 
analyses  of  STC  data.  During  this 
meeting  the  operators  presented  no 
technical  data,  but  provided  the  FAA 
with  information  about  the  potential 
impacts  on  their  businesses  if  the 
agency  were  to  reduce  the  current 
maximum  payload. 

Industry  Proposal  for  the  Timing  of  an 
NPRM  and  FAA  Response 

During  the  February  14  meeting, 
representatives  of  the  affected  operators 
and  STC  holders  in  attendance 
presented  a  proposal  to  the  FAA. 
Generally,  industry  proposed  that  the 
FAA  delay  issuing  an  NPRM  and 
imposing  payload  restrictions;  in  turn, 
industry,  within  120  days  from  the  end 
of  February  1997.  would  test  floor 
beams,  perform  analyses,  redesign  the 
floor  structvue,  if  necessary,  and  submit 
data  to  the  FAA  substantiating 
compliance  with  CAR  part  4b.  At  the 
meeting,  the  FAA  responded  that  its 
priority  is  the  safety  of  these  airplanes, 
and  the  burden  is  now  on  industry  to 
establish  the  ability  of  these  STC 
freighters  to  carry  more  than  the  3,000 
pounds  per  container  being  considered 
by  the  FAA. 

ATA  Recommendations  for  a  Final 
Rule 

ATA  followed  up  on  the  proposal  at 
the  February  14  meeting  with  a  March 
10,  1997,  letter  that  contained 
recommendations  in  order  "to  get  the 
necessary  design  changes  quickly 
incorporated  while  permitting  the 
airlines  to  continue  operating  their 
aircraft."  ATA  proposed  that  a  3,000 
pound  per  pallet  weight  limit  be 
gradually  phased-in  as  follows: 

1.  There  would  be  at  least  120  days 
after  the  effective  date  of  the  AD  before 
any  payload  restrictions  would  be 
implemented.  According  to  ATA,  this 
period  would  enable  STC  holders  or 
others  to  redesign  the  freighter  floors 
and  provide  enough  time  for  operators 
to  procure  parts  to  modify  the  floors. 

2.  Initially,  payload  restrictions  would 
be  reduced  from  8,000  pounds  per  pallet 
to  6.000  pounds  per  pallet.  These 
restrictions  would  be  in  effect  for  at 


least  one  year  or  the  next  "C"  check, 
whichever  occurs  later,  and  operators 
would  not  be  required  to  modify  the 
floor  beams  during  this  time. 

3.  Ultimately,  the  floor  beams  of  the 
main  cargo  deck  would  not  have  to  be 
modified  until  at  least  16  months  after 
the  effective  date  of  the  AD.  At  that 
time,  the  payload  per  pallet  would  be 
reduced  to  3,000  pounds  if  an  operator 
opted  not  to  accomplish  that 
modification. 

4.  Airplanes  would  not  be  subject  to 
any  of  these  restrictions  if  operators  can 
substantiate  to  the  FAA  that  the  floor 
beams  are  strong  enough  to  support  the 
existing  payload  per  pallet. 

The  FAA  considered  ATA's 
recommendations  in  developing  this 
proposed  action.  The  FAA  determined 
that  allowing  these  airplanes  to 
continue  to  operate  without  restrictions 
for  120  days  after  the  effective  date  of 
this  AD.  and  allowing  16  months  for 
modification  of  the  floor  structure  of  the 
main  cargo  deck  would  not  address  the 
unsafe  condition  in  a  timely  manner. 
The  FAA's  analysis  also  determined  that 
ATA's  recommended  payload  limit  of 
6.000  pounds  per  container  at  all 
locations  would  result  in  negative 
margins  of  safety.  The  interim  weight 
restrictions  proposed  by  the  FAA  allow 
the  carriage  of  a  limited  number  of 
individual  containers  at  or  above  the 
6.000  pound  per  container  payload 
suggested  by  ATA.  In  addition,  the  120- 
day  period  of  operation  at  the  interim 
payloads  proposed  by  the  FAA 
(discussed  below)  does,  in  part,  meet 
ATA's  suggested  time  for  allowing 
redesign  of  these  STC  freighter  floors. 

FAA  Findings 

Based  on  the  observations  and 
analyses  of  its  design  review  team,  and 
information  presented  by  affected  STC 
holders  and  the  operators  of  Model  727 
series  airplanes  converted  to  freighters 
imder  these  STC's.  the  FAA  has  found 
that: 

1.  None  of  the  floor  beams  of  the  main 
cargo  deck  on  any  of  these  STC's  have 
been  modified  from  the  original 
passenger  configuration  to  support  the 
heavier  payloads  carried  on  a  freighter. 

2.  Based  on  the  FAA's  analyses,  the 
floor  structures  of  these  STC  freighters 
are  not  capable  of  withstanding  the 
forces  that  would  result  from  the  current 
maximum  payload  when  CAR  part  4b 
conditions  are  encountered. 

3.  When  the  maximum  payload  of  a 
container  is  limited  to  8.000  pounds  or 
6.000  pounds  (for  all  container 
positions)  as  proposed  by  ATA.  the 
margins  of  safety  for  the  floor  beams  of 
the  main  cargo  deck  are  calculated  as 
negative  numbers  and  the  structural 


strength  of  these  beams  is  not  sufficient 
to  meet  the  requirements  of  CAR  part 
4b.  When  the  maximum  payload  of  a 
container  is  limited  to  approximately 
3.000  pounds,  the  margin  of  safety  is 
calculated  as  a  positive  number  and 
these  floor  beams  meet  the  structural 
strength  requirements  of  CAR  part  4b. 

4.  The  FAA  estimates  the  combined 
effect  of  imposing  operational 
restrictions  on  airplane  weight, 
maximum  operating  speed,  and 
orientation  of  containers  reduces  the 
forces  exerted  on  the  airplane  i  ■     down 
gust"  conditions,  and  will  permit  the 
maximum  payload  of  a  container  to  be 
increased  on  an  interim  basis.  The 
installation  of  side  restraints  can  permit 
a  further  temporary  increase  in  payload. 

5.  Typically,  these  STC  freighters  are 
modified  by  other  STC's  that  change  the 
maximum  taxi,  take-off,  zero  fuel,  and 
landing  weights  of  these  airplanes. 
These  weight  changes  permit  the 
airplanes  to  carry  more  payload  on  the 
main  cargo  deck. 

No  compatibility  study  has  been 
performed  showing  that  these  weight 
changes  are  safe  considering  the  existing 
fieighter  STC  modifications  and  payload 
limits.  In  addition,  no  compatibility 
study  has  been  done  for  the  addition  of 
auxiliary  fuel  tanks,  engine  changes, 
and  other  types  of  modifications  that 
alter  the  basic  loads  on  these  airplanes. 

6.  When  these  STC  modifications 
were  accomplished,  each  airplane  was 
modified  differentiy,  due  to  different 
installer  shop  practices  and  the 
configuration  of  each  airplane  prior  to 
modification.  Subsequent  modifications 
under  other  STC's  that  alter  the 
structure  were  not  shown  to  be 
compatible  with  the  freighter 
modifications.  The  resulting  airplane 
configuration  can  be  significantiy 
different  between  individual  airplanes. 
Any  modifications  that  are  undertaken 
to  bring  these  airplanes  into  compliance 
with  CAR  part  4b  must  be  shown  to  be 
compatible  with  the  specific  airplanes 
being  modified. 

7.  The  elimination  of  the  1.5  factor 
would  not  eliminate  the  unsafe 
condition  that  occurs  when  these 
airplanes  are  carrying  containers 
weighing  more  than  the  payloads 
specified  in  this  proposed  AD. 

FAA  Conclusions 

From  these  findings,  the  FAA  has 
concluded  that: 

1.  The  lack  of  strength  in  the  floor 
structure  of  the  main  cargo  deck  must  be 
corrected  by  reducing  the  payload 
carried  on  the  main  cargo  deck.  This 
reduced  payload  includes  the  payload 
in  the  lower  lobe  cargo  compartments. 
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2.  Maximum  payloads  of 
approximately  2,700  pounds  per 
container  in  the  areas  near  the  forward 
side  cargo  door  and  approximately 
3,000  pounds  per  container  in  all  other 
areas  of  the  main  cargo  deck  provide  an 
acceptable  level  of  safety.  It  is  estimated 
that  operational  restrictions  on  airplane 
weight,  maximum  operating  speed,  and 
orientation  of  containers,  as  well  as  the 
installation  of  FAA-approved  side 
restraints,  would  allow  safe  operation 
with  higher  payloads  during  an  interim 

period. 

3.  Because  these  STC  freighters  are 
modified  by  other  STC's  that  change  the 
maximum  taxi,  take-off,  zero  fuel,  and 
landing  weights  of  these  airplanes,  and 
permit  more  payload  on  the  main  cargo 
deck,  all  of  the  airplanes'  Airplane 
Flight  Manuals  (AFM's),  AFM 
Supplements,  and  Weight  and  Balance 
Supplements  would  have  to  be  revised 
to  show  the  payload  restrictions. 

Additional  AD  Actions 

The  FAA  design  review  team's  scope 
of  review  of  these  STC's  was  not  limited 
to  concerns  about  the  strength  of  the 
floor  structure  that  support  the  main 
cargo  deck.  The  team  also  made 
inspections  and  gathered  information 
about  other  areas  where  additional 
unsafe  conditions  may  exist.  Following 
this  proposed  rulemaking,  additional 
rulemaking  will  be  initiated  to  address 
these  concerns.  These  concerns  include 
the  following  structural,  door  systems, 
and  STC  certification  and 
documentation  issues: 

•  Structural  Deficiencies 

Lack  of  "Fail-Safe  "  Hinges  on  the  Cargo 
Door 

The  design  review  team  saw  single  or 
double-piece  hinge  fittings  on  the  side 
cargo  doors  of  these  STC  freighters. 
Should  a  crack  propagate  along  the 
hinge  line  where  the  hinge  attaches 
either  to  the  upper  sill  of  the  fuselage  or 
to  the  door  itself,  the  cargo  door  could 
separate  from  the  airplane,  and  result  in 
loss  of  the  airplane. 

Apparent  Lack  of  Strength  of  the 
Structure  Surrounding  the  Side  Cargo 
Door 

To  install  a  side  cargo  door  for  the 
main  deck,  an  opening  of  approximately 
7.5  feet  by  11  feet  (82.5  square  feet) 
must  be  cut  into  the  side  of  the  fuselage. 
This  opening  requires  that  the  cutout 
area  and  adjacent  structural  areas  be 
substantially  reinforced.  If  the  fuselage 
structure  that  siurounds  this  cargo  door 
is  not  strong  enough  to  withstand  the 
forces  that  may  be  exerted  during  flight, 
it  could  result  in  loss  of  the  airplane. 

The  design  review  team  observed  that 
reinforcing  structures  used  in  this  area, 


such  as  longerons,  frames,  doublers  and 
triplers,  are  discontinuous  and  appear  to 
lack  adequate  load  paths  and  strength. 
These  discrepancies  could  result  in  a 
fuselage  structure  that  does  not  meet  the 
strength  and  deformation  requirements 
of  CAR  4b.201.  proof  of  structure 
standards  of  CAR  4b.202.  or  fail  safety 
requirements  of  CAR  4b. 270(b). 
In  its  examination  of  the  data 
supporting  these  STC's,  the  design 
review  team  determined  that  the  STC 
applicants  used  inadequate  methods 
and/or  incomplete  analyses  to 
substantiate  that  their  modifications 
provide  adequate  strength  in  this  area. 
The  STC  applicants  typically  did  not 
substantiate  the  strength  of  numerous 
structural  features,  such  as  splices  and 
runouts.  The  STC  holders  also  used 
analytical  approaches  that  failed  to 
consider  such  impacts  as  redistribution 
of  the  forces  in  the  fuselage,  and 
localized  stress  effects  such  as 
"buckling." 

Inadequate  Cargo  Restraint  Barriers 

CAR  4b. 260  requires  that  the  restraint 
barrier  in  the  cargo  compartment  of  the 
main  deck  be  strong  enough  to  protect 
the  occupants  from  injury  when  the 
freighter  is  carrying  its  maximum 
payload  and  emergency  landing 
conditions  occur  (the  "9.0g  standard"). 

Based  on  the  observations  and 
analyses  of  the  design  review  team,  the 
FAA  has  determined  that  the  bulkhead 
restraint  barriers  on  all  of  the  observed 
STC  freighters  do  not  meet  the  9.0g 
standard;  three  of  the  four  STC  holders 
have  confirmed  the  FAA's  finding. 

•  Deficiencies  in  Systems  for  the  Side 
Cargo  Door 

Because  of  cargo  door-related 
accidents,  industry  and  the  FAA,  during 
the  early  1990s,  conducted  an  extensive 
design  review  of  ceirgo  doors  and  agreed 
on  new  standards  to  eliminate  safety 
deficiencies  in  certain  cargo  door 
systems.  The  FAA  agreed  to  issue  AD's 
requiring  compliance  wi[h  these 
standards,  which  are  based  on 
Amendment  54  to  14  CFR  25.783,  for 
those  freighters  that  did  not  comply. 
These  standards  are  not  intended  to 
upgrade  the  requirements  otCAR  part 
4b  after  certification,  but  are  to  correct 
potentially  unsafe  conditions  on 
airplanes  already  in  service  that  were 
identified  during  the  design  review. 

Inadequate  Warning  System  for  an 
"Unsafe"  Door 

Freighters  must  have  a  warning 
system  that  directly  alerts  the  pilot  and 
co-pilot  that  the  side  cargo  door  is 
"unsafe"  (open,  unlatched,  or 
unlocked).  A  "safe"  cargo  door  is  one 


that  is  verified  to  be  closed,  latched,  and 
locked  prior  to  taxiing  for  take-off. 

The  design  review  team  observed  STC 
freighters  that  do  not  have  a  red  cargo 
door  warning  light  in  plain  view  of  both 
pilots.  In  the  event  that  the  cargo  door 
is  unsafe,  pilots  on  those  planes  would 
not  be  directly  warned;  this  situation 
could  lead  to  pilot  inaction  or  dispatch 
of  the  airplane,  and  consequent  opening 
of  this  door  during  flight. 

Improper  Pressurization  of  the  Fuselage 
When  the  Cargo  Door  Is  "Unsafe" 

The  opening  of  a  door  during  flight 
has  caused  several  serious  accidents. 
Some  of  those  accidents  have  resulted 
in  loss  of  life;  others  have  resulted  in 
loss  of  the  airplane.  Consequently, 
industry  and  the  FAA  adopted 
standards  to  prevent  pressurization  of 
the  fuselage  when  the  cargo  door  is 
unsafe.  Typically,  compliance  with 
these  standards  involves  installation  of 
vent  doors  that  close  only  when  the 
cargo  door  is  safe. 

In  its  examination  of  the  associated 
cargo  door  related  systems  on  these  STC 
freighters,  the  design  review  team 
detected  that  the  fuselage  of  some  of 
these  airplanes  could  be  pressurized 
when  the  cargo  door  vent  door  is  not 
closed.  The  team  also  found  that  some 
STC's  did  not  have  the  required  safety 
analysis  that  would  verify  the  adequacy 
of  the  design's  pressurization 
prevention  system  when  the  cargo  door 
is  unsafe. 

Electrical/hydraulic  System  Deficiencies 
That  Could  Cause  an  "Unsafe"  Cargo 
Door 

Electrical  short  circuits  could  transmit 
power  to  the  electrical  or  hydraulic 
systems  that  operate  the  side  cargo  door, 
lead  to  opening  of  this  door  during 
flight,  and  could  result  in  the  loss  of  the 
airplane.  To  prevent  this,  all  power  to 
this  door  must  be  removed  during  flight, 
and  the  flight  crew  must  not  be  able  to 
restore  this  power  at  any  time  during 
flight. 

CAR  4b.606  (which  has  been  further 
refined  by  the  cargo  door  standards 
agreed  upon  by  industry  and  the  FAA) 
requires  STC  holders  to  show  that  the 
design  of  the  electrical  system  is 
adequate  to  prevent  the  side  cargo  door 
from  opening  during  flight.  These  STC 
holders  did  not  accomplish  this 
analysis. 

Inability  to  Visually  Verify  the  Status  of 
the  Side  Cargo  Door 

When  the  system  that  warns  the  pilot 
and  co-pilot  about  an  "unsafe"  cargo 
door  is  not  working  correctly,  the  red 
warning  light  either  will  fail  to  light  up 
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during  pre-flight  testing  of  the  system, 
or  will  light  up  when  the  side  cargo 
door  is  actually  "safe."  These  STC's 
have  a  backup  system  that  allows  the 
flight  crew  to  confirm  that  the  door  is 
actually  safe. 

The  cargo  door  standards  to  which 
industry  and  the  FAA  agreed  require  "a 
visual  means  of  directly  inspecting  the 
locks."  The  design  review  team 
observed  that  these  backup  systems 
enable  the  flight  crew  to  view  only  a 
portion  of  the  locking  beam.  Because  a 
visual  means  of  directly  inspecting  the 
locking  mechanism  of  the  door  is  not 
available,  these  STC's  do  not  comply 
with  these  standards.  When  the  entire 
locking  mechanism  cannot  be  visually 
inspected,  a  false  report  on  the 
condition  of  the  door  may  be  given  to 
the  crew,  and  the  airplane  may  be 
dispatched  with  an  unsafe  door. 

Cargo  Compartment  Smoke  Detection 
and  Warning  Systems 

CAR  4b.383(e)(2)  requires  that  there 
be  a  means  for  the  flight  crew  to  check 
and  assure  the  proper  functioning  of 
each  smoke  detector  circuit.  The  FAA 
design  review  team  and  STC  freighter 
operators  have  observed  that  some 
STC's  contain  electrical  wiring  designs 
that  test  only  a  portion  of  the  smoke 
detection  system — not  the  entire  system 
as  required — when  a  single  button  is 
pressed  (the  "press  to  test"  feature).  If 
the  flight  crew  is  not  alerted  that  some 
smoke  detectors  are  not  functioning,  the 
crew  may  not  be  able  to  respond  to  a 
cargo  compartment  fire  in  a  timely 
manner. 

•  The  Carriage  of  Supemumemries 

Supernumeraries  are  non-flight  crew 
personnel  who  are  carried  on  board  the 
airplane.  For  example,  a  supernumerary 
could  be  an  airline  employee  who  is  not 
part  of  the  flight  crew,  but  is  specially 
trained  to  handle  cargo. 

These  STC  freighters  have  a  cargo 
compartment  that  is  used  only  for  the 
carriage  of  cargo.  Before 
supernumeraries  can  be  carried,  the  STC 
holder  or  operator  must  apply  to  the 
FAA  for  an  exemption  from  CAR 
4b.383(e),  and  from  other  federal 
regulations  that  pertain  to  seats,  berths, 
and  safety  belts;  emergency  evacuation; 
ventilation;  and  fire  protection.  Such 
exemptions  are  granted  only  when  the 
FAA  determines  that  the  design 
contains  features  that  provide  an 
acceptable  level  of  safety  for  the 
supernumeraries. 

The  FAA  has  become  aware  of 
numerous  instances  where  STC  holders 
have  made  provisions  for  the  carriage  of 
supernumeraries  without  applying  for 
FAA  exemptions  and  without 


demonstrating  that  the  safety  provisions 
for  supernumeraries  are  acceptable. 

STC  Data  and  Documentation  Concerns 

When  the  FAA  design  review  team 
evaluated  data  that  STC  applicants 
originally  submitted  to  obtain  FAA 
approval  of  these  freighter  STC's,  the 
team  found  a  number  of  deficiencies. 
Examples  include  data  that  is  not 
adequately  substantiated;  payload  limits 
in  Weight  and  Balance  documents  that 
are  inconsistent  with  the  structural 
capability  of  the  fuselage;  structural 
analyses  that  lack  the  critical  case;  no 
analysis  of  the  floor  beams  over  the 
wing  center  section;  and  documented 
negative  margins  of  safety  that  are 
unresolved. 

•  Unsubmitted  Instructions  for 
Continued  Airworthiness 

Federal  regulations  require  an  STC 
holder  to  submit  "Instructions  for 
Continued  Airworthiness"  to  the  FAA 
for  review.  These  instructions  include 
maintenance  procedures,  maintenance 
manuals,  and  maintenance  program 
requirements  for  the  continued  ssdety  of 
the  airplane  converted  under  the  STC. 
Only  one  of  the  four  STC  holders  has 
complied  with  this  requirement. 

Futiire  FAA  Review  of  Other  Transport 
Airplane  Cargo  Conversions 

The  FAA's  review  of  STC's  and  the 
safety  of  airplanes  converted  from  a 
passenger  to  a  cargo-carrying 
configuration  will  not  be  limited  to  just 
Model  727  and  747  series  airplanes. 
Based  on  the  discovery  of  unsafe 
conditions  on  both  of  these  airplane 
models,  the  FAA  intends  to  examine  all 
transport  category  passenger  airplanes 
that  have  been  converted  to  a  cargo- 
carrying  configiiration  under  STC's. 

The  FAA  urges  STC  holders  and 
operators  of  these  freighters  to  begin,  as 
soon  as  possible,  an  examination  of  the 
data  supporting  the  STC's.  If  problems 
such  as  those  identified  in  the  Model 
727  and  747  conversions  are  detected, 
corrective  actions  should  be  developed. 
Self-examination  of  these  conversions 
prior  to  formal  FAA  review  may  shorten 
the  time  needed  for  any  corrective 
actions,  and  reduce  the  impacts  on 
operators  of  these  freighters. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
restrict  the  payload  on  the  main  cargo 
deck  of  Model  727  series  airplanes 
modified  in  accordance  with  STC 
SA1368SO,  STC  SA1797SO.  or 


SA1798SO.  This  proposal  would  be 
accomplished  by  revisions  to  the 
Limitations  Section  of  all  FAA- 
approved  AFM's.  AFM  Supplements, 
and  Weight  and  Balance  Supplements. 
Revision  of  all  these  documents  would 
be  required  because  .these  STC  freighters 
have  been  modified  by  other  STCs  that 
chemge  the  maximum  taxi,  take-off,  zero 
fuel,  and  landing  weights  of  these 
airplanes. 

The  payload  limits  that  are  proposed 
are  based  on  the  use  of  containers  that 
are  88  inches  by  125  inches,  and  a 
horizontal  center  of  gravity  for  the  total 
payload  in  each  container  that  is  located 
within  8.8  inches  from  the  geometric 
center  of  the  base  of  the  container  for 
the  forward  and  aft  direction  and  12.5 
inches  from  the  geometric  center  of  the 
base  of  the  container  for  the  left  and 
right  direction.  The  payload  limits  are 
also  based  on  a  requirement  that  all 
containers  are  loaded  with  the  door  side 
of  the  container  facing  forward. 

The  proposal  presents  three  options 
for  payload  limitations:  one  "baseline" 
(paragraph  (a)]  and  two  "interim" 
[paragraphs  (b)  and  (c)].  depending 
upon  the  floor  configuration  and  other 
operating  limitations. 

Paragraph  (a)  would  establish  a 
payload  limit  of  3,000  pounds  per 
container. 

For  airplanes  equipped  with  FAA- 
approved  side  restraints,  paragraph  (b) 
would  provide  for  temporary  payload 
limits  in  some  areas  of  9,600  pounds  for 
any  two  adjacent  containers,  with  a  limit 
of  8,000  pounds  for  any  one  container. 
These  limits  would  be  available  when 
the  following  two  conditions  are  met: 
the  maximum  operational  airspeed  does 
not  exceed  350  KIAS  and  the  minimimi 
in-flight  weight  exceeds  100.000 
pounds. 

For  airplanes  that  are  not  equipped 
with  FAA-approved  side  restraints, 
paragraph  (c)  would  provide  for  a 
temporary  payload  limit  in  some  areas 
of  8,000  pounds  for  any  two  adjacent 
containers.  This  limit  also  would  be 
available  when  the  following  two 
conditions  are  met:  the  maximum 
operational  airspeed  does  not  exceed 
350  KIAS  and  the  minimum  in-flight 
weight  exceeds  100,000  pounds. 

Because  the  determination  of  the 
effects  of  operational  limitations  on 
payload  is  based  on  approximations,  the 
resulting  payload  limits  may  be 
unconservative.  Consequently, 
operation  with  these  payload  limits  is 
only  acceptable  for  a  limited  period  of 
time.  Continued  use  of  these  operational 
limits  and  the  associated  payload  limits 
must  be  substantiated.  The  FAA  has 
determined  that  an  acceptable  level  of 
safety  is  provided  if  the  time  period  is 
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limited  to  no  more  than  120  days,  which 
would  also  allow  sufficient  time  for  an 
applicant  to  develop  an  acceptable 
analysis  regarding  the  applicability  of 
the  operational  limitations. 

At  the  February  14  meeting  discussed 
above,  the  industry  participants 
proposed  to  complete  a  redesign  of  the 
floor  structure  within  120  days  from  the 
end  of  February  (by  the  end  of  Jime). 
The  FAA  bases  the  proposed  120-day 
interim  period  in  paragraphs  fb)  and  (c) 
on  the  following  assumptions: 

1.  Industry  will  fulfill  this  proposal; 

2.  The  final  rule  will  not  become 
effective  before  October  1.  1997,  and 
thus  allow  additional  time  for  the 
industry  to  modify  the  main  cargo  deck 
floor  structure;  and 

3.  Operators  and  STC  holders  will 
work  diligently  in  the  meantime  to 
avoid  any  disruptions  to  operations. 

In  light  of  the  seriousness  of  the 
unsafe  conditions  addressed  by  this 
proposal,  the  FAA  considers  that  the 
120-day  interim  period: 

1 .  Provides  an  acceptable  level  of 

safety; 

2.  Minimizes  exposure  to  any 
potential  unconservatism  in  the 
determination  of  the  payload  limits; 

3.  Provides  an  adequate  opportunity 
for  applicants  to  develop  substantiation 
for  continued  use  of  operational  limits 
to  enhance  payload  limits;  and 

4.  Minimizes,  for  the  interim  period, 
the  burdens  on  operators  resulting  from 
this  AD. 

Should  an  operator  desire  to  transport 
containers  of  other  dimensions  or  use  a 
different  payload  container  center  of 
gravity,  it  would  have  to  apply  to  the 
FAA  for  appropriate  payload  limits. 

At  any  time,  an  applicant  would  be 
able  to  present  a  proposal  to  modify  the 
floor  structure  or  proposed  weight  and 
other  limits,  data,  and  analysis  to  the 
FAA  to  substantiate  that  floor  structure 
of  the  main  cargo  deck  (existing  or 
modified)  is  in  compliance  with  the 
requirements  of  CAR  part  4b  when 
supporting  the  proposed  weight  limits. 
When  the  FAA  determines  that  these 
documents  are  acceptable,  the  operator 
would  be  able  to  operate  its  airplane  at 
the  payload  limits  substantiated  by  its 
data  and  analysis. 

Regulatory  Evaluation  Summary 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 


federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  FAA  conducted  a  "Cost  Analysis 
and  Initial  Regulatory  Flexibility 
Determination  and  Analysis"  to 
determine  the  regulatory  impacts  of  this 
and  three  other  proposed  AD's  to 
operators  of  all  244  U.S.-registered 
Boeing  Model  727-100  and  -200  series 
passenger  airplanes  that  have  been 
converted  to  cargo-carrying 
configurations  under  10  STC's  held  by 
four  companies.  This  analysis  is 
included  in  the  docket  for  each  AD.  The 
FAA  has  determined  that  approximately 
20  Model  727-100  and  37  Model  727- 
200  series  airplanes  operated  by  13 
carriers  were  converted  under  AEI 
STC's.  (There  were  15  Model  727  series 
airplanes  for  which  the  FAA  could  not 
identify  the  STC  holder.  It  is  possible 
that  these  airplanes  were  also  converted 
under  an  AEI  STC.  Their  costs  are  not 
included  here.) 

Assuming  that  the  operators  of 
affected  airplanes  converted  under  AEI 
STC's  would  comply  with  the  restricted 
interim  operating  conditions  set  forth  in 
the  proposed  rule,  the  FAA  estimates  in 
the  analysis  that  each  Model  727-100 
series  airplane  modified  under  the  AEI 
STC's  would  lose  approximately 
$32,504  in  revenues  during  the  120-day 
interim  period  after  the  effective  date  of 
the  proposed  AD.  Further,  the  FAA 
estimates  that  none  of  the  modified 
Model  727-200  series  airplanes  would 
lose  revenues  during  the  interim  period. 

Based  on  the  "Cost  Analysis  and 
Initial  Regulatory  Flexibility 
Determination  and  Analysis"  included 
in  the  docket,  the  FAA  estimates  that 
affected  airplanes  could  be  modified  at 
a  cost  of  $100,000  per  airplane.  The 
total  cost,  therefore,  to  modify  the  fleet 
of  affected  Model  727  series  airplanes 
that  were  originally  modified  to  the  AEI 
STC's  is  $6.4  million.  This  assumes  that 
modifications  to  the  airplane  are 
available  and  installed  within  the  120- 
day  time  period.  If  there  are  any  delays 
in  the  availability  or  implementation  of 
modifications,  the  revenue  loss  due  to 
operation  at  the  3,000-pound  payload 
limit  would  substantially  increase  the 
costs.  The  FAA  solicits  detailed  cost 
information  from  the  affected  carrier 
concerning  the  proposed  AD's 
compliance  costs. 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  government  regulations. 
The  RFA  requires  a  Regulatory 
Flexibility  Analysis  if  a  proposed  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 


entities.  The  Regulatory  Flexibility 
Analysis  includes  the  consideration  of 
alternative  actions. 

FAA  Order  2100.14A.  Regulatory 
Flexibility  Criteria  and  Guidance, 
establishes  threshold  cost  values  and 
small  entity  size  standards  for 
complying  with  RFA  seview 
requirements  in  FAA  rulemaking 
actions.  The  Order  defines  "small  . 
entities"  in  terms  of  size  thresholds, 
"significant  economic  impact"  in  tenns 
of  annualized  cost  thresholds,  and 
"substantial  number"  as  a  number 
which  is  not  less  than  eleven  and  which 
is  more  than  one-third  of  the  small 
entities  subject  to  the  proposed  or  final 
rule. 

FAA  Order  2100. 14A  sets  the  size 
threshold  for  small  entities  operating 
aircraft  for  hire  at  9  aircraft  and  the 
annualized  cost  threshold  at  $69,000  for 
scheduled  operations  of  airplanes  with 
fewer  than  60  seats  and  $5,000  for 
nonscheduled  operations. 

Eight  of  the  13  affected  carriers 
operating  16  affected  airplanes  are 
considered  small  entities  (i.e..  each 
operates  fewer  than  9  affected 
airplanes).  The  cost  of  the  proposed  AD 
greatly  exceeds  the  threshold  values 
defined  in  the  FAA  Order.  The 
proposed  AD  does  not  affect  a 
substantial  number  of  small  entities, 
however,  because  it  is  a  number  less 
than  eleven.  Therefore,  this  AD  does  not 
have  an  significant  economic  impact  on 
a  substantial  number  of  small  entities 
and  a  regulatory  flexibility  analysis  is 
not  required. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  "Cost 
Analysis  and  Initial  Regulatory 
Flexibility  Determination  and  Analysis" 
prepared  for  this  action  is  contained  in 
the  Rules  Docket.  A  copy  of  it  may  be 
obtained  by  contacting  the  Rules  Docket 
at  the  location  provided  under  the 
caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Airplanes, 
Aviation  safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


Federal  Register  /  Vol.  62,  No.  135  /  Tuesday,  July  15,  1997  /  Proposed  Rules 


37817 


39  of  the  Federal  Avialion  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  97-NM-79-AD. 

Applicability:  Model  727  series  airplanes: 
modified  in  accordance  with  Supplemental 
Type  Certificate  SA1368SO.  SA1797SO,  or 
SA1798SO;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the  floor 
beams  of  the  main  cargo  deck,  which  could 
lead  to  loss  of  the  airplane,  accomplish  the 
following: 

(a)  Except  as  provided  in  paragraphs  (b), 
(c),  and  (d)  of  this  AD,  within  48  clock  hours 
(not  flight  hours)  after  the  effective  date  of 
this  AD,  accomplish  the  requirements  of 
paragraph  (a)(1)  or  (a)(2)  of  this  AD.  as 
applicable: 

(1)  For  airplanes  on  which  only  containers 
that  are  88  inches  by  125  inches  are 
transported:  Revise  the  Limitations  Section  of 
all  FAA-approved  Airplane  Flight  Manuals 
(AFM)  and  AFM  Supplements,  and  the 
Limitations  Soction  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  information.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  being  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
&om  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  3,000 
pounds  per  container  on  the  main  cargo 


deck,  except  in  the  area  adjacent  to  the  side 
cargo  door.  In  that  side  door  area  (Body 
Station  440  to  Body  Station  660),  containers 
are  restricted  to  a  maximum  payload  of  2,700 
pounds  per  container.  This  payload  limit 
includes  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  ttody  station  location 
as  the  container  on  the  main  cargo  deck.  " 

(2)  For  airplanes  on  which  any  containers 
other  than  88  inches  by  125  inches  are 
transported:  Revise  the  Limitations  Section  of 
all  FAA-approved  AFM's  and  AFM 
Supplements,  and  the  Limitations  Section  of 
all  FAA-approved  Airplane  Weight  and 
Balance  Supplements  in  accordance  with  a 
method  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA 
Transpwrt  Airplane  Directorate. 

Note  2:  The  weight  restrictions  to  he 
approved  under  paragraph  (a)(2)  will  be 
consistent  with  the  applicable  weight 
restrictions  of  paragraph  (a)(1),  (b),  or  (c)  of 
this  AD. 

(b)  During  the  period  ending  120  days 
after  the  effective  date  of  this  AD:  For 
airplanes  on  which  only  containers  that 
are  88  inches  by  125  inches  are 
transported,  and  that  are  equipped  with 
side  vertical  cargo  container  restraints 
that  have  been  approved  by  the 
Manager,  Standardization  Branch, 
ANM-113,  as  an  optional  alternative  to 
compliance  with  paragraph  (a)(1)  of  this 
AD,  revise  the  Limitations  Section  of  all 
FAA-approved  AFM's  and  AFM 
Supplements,  and  the  Limitations 
Section  of  all  FAA-approved  Airplane 
Weight  and  Balance  Supplements  to 
include  the  following  limitations.  This 
may  be  accomplished  by  inserting  a 
copy  of  this  AD  in  all  AFM's,  AFM 
Supplements,  and  Weight  and  Balance 
Supplements. 
"Limitations 

Maximum  Operating  Airspeed  of  V^o 
equals  350  knots  indicated  airspeed  (KIAS). 

Minimum  in-flight  weight:  100,000  pounds 
or  greater. 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 


Payload  Limitations 

Do  not  exceed  a  total  weight  of  9.600 
pounds  for  any  two  adjacent  containers  and 
a  total  weight  of  8,000  pounds  for  any 
container,  except  that  the  total  weight  of  all 
containers  forward  of  Body  Station  436  shall 
not  exceed  4,000  pounds.  This  pwyload  limit 
includes  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck. 


(c)  During  the  period  ending  120  days  after 
the  effective  date  of  this  AD:  For  airplanes  on 
which  only  containers  that  are  88  inches  by 
125  inches  are  transported,  and  that  are  NOT 
equipped  with  side  vertical  cargo  container 
restraints  that  have  been  approved  by  the 
Manager.  Standardization  Branch.  ANM-113, 
as  an  optional  alternative  to  compliance  with 
paragraph  (a)(1)  of  this  AD,  accomplish  the 
following:  Revise  the  Limitations  Section  of 
all  FAA-approved  AFM's  and  AFM 
Supplements,  and  the  Limitations  Section  of 
all  FAA-approved  Airplane  Weight  and 
Balance  Supplements  to  include  the 
following  limitations.  This  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
in  all  AFM's,  AFM  Supplements,  and  Weight 
and  Balance  Supplements. 

"Limitations 

Maximum  Operating  Airspeed  of  V„k> 
equals  350  knots  indicated  airspeed  (KIAS). 

Minimum  in-flight  weight:  100,000  pounds 
or  greater. 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

TTie  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  frx)m  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 

Payload  Limitations 

Do  not  exceed  a  total  weight  of  8.000 
pounds  for  any  two  adjacent  containers  and 
the  total  weight  of  all  containers  forward  of 
Body  Station  436  shall  not  exceed  4.000 
pounds.  This  payload  limit  includes  the 
payload  in  the  lower  lobe  cargo 
com(>artments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  mam 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck." 

(d)  For  airplanes  that  operate  under  the  350 
KIAS  requirements  of  paragraph  (b)  or  (c)  of 
this  AD:  A  maximum  operating  airspeed 
limitation  placard  must  t>e  installed  adjacent 
to  the  airspeed  indicator  and  in  full  view  of 
both  pilots.  This  placard  must  state:  "Limit 
V„„  to  350  KIAS." 

(e)  For  airplanes  complying  with  paragraph 
(b)  or  (c)  of  this  AD,  within  120  days  after 
the  effective  date  of  this  AD:  Revise  the 
Limitations  Section  of  all  FAA-approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements  to 
include  the  following  information.  This  may 
be  accomplished  by  inserting  a  copy  of  this 
AD  in  all  AFM's,  AFM  Supplements,  and 
Weight  and  Balance  Supplements. 

"Limitations 

All  containers  must  be  oriented  with  the 
door  side  of  the  container  facing  forward. 

The  location  of  the  horizontal  center  of 
gravity  for  the  total  payload  within  each 
container  shall  not  vary  more  than  8.8  inches 
from  the  geometric  center  of  the  base  of  the 
container  for  the  forward  and  aft  direction 
and  12.5  inches  from  the  geometric  center  of 
the  base  of  the  container  for  the  left  or  right 
direction. 
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Payload  Limitations 

Do  not  exceed  a  total  weight  of  3,000 
pounds  per  container  on  the  main  cargo 
deck,  except  in  ihe  area  adjacent  to  the  side 
cargo  door.  In  that  side  door  area  (Body 
Station  440  to  Body  Station  660).  containers 
are  restricted  to  a  maximum  payload  of  2,700 
pxiunds  per  container.  This  pmyload  limit 
includes  the  payload  in  the  lower  lobe  cargo 
compartments  and  any  other  load  applied  to 
the  bottom  of  the  floor  beams  of  the  main 
cargo  deck  for  the  same  body  station  location 
as  the  container  on  the  main  cargo  deck." 
(fl  As  an  alternative  to  compliance  with 
paragraphs  (a),  (b),  (c),  (d),  and  (e)  of  this  AD: 
An  applicant  may  submit  a  proposal  to 
modify  the  floor  structure  or  proposed  new 
payload  and  other  limits,  and  substantiating 
data  and  analyses  to  the  Manager. 
Standardization  Branch,  ANM-113,  in 
accordance  with  the  procedures  of  paragraph 
(gj  of  this  AD,  showing  that  the  floor 
structure  of  the  main  cargo  deck  is  in 
compliance  with  the  requirements  of  Qvil 
Air  Regulations  (CAR)  part  4b.  If  the  FAA 
determines  that  these  documents  are 
acceptable  and  applicable  to  the  specific 
airplane  being  analyzed  and  approves  the 
proposed  limits,  prior  to  flight  under  these 
new  limits,  the  operator  must  revise  the 
Limitations  Section  of  all  FAA -approved 
AFM's  and  AFM  Supplements,  and  the 
Limitations  Section  of  all  FAA-approved 
Airplane  Weight  and  Balance  Supplements 
in  accordance  with  a  method  approved  by 
the  Manager,  Standardization  Branch,  ANM- 
113.  Accomplishment  of  these  revisions  in 
accordance  with  the  requirements  of  this 
paragraph  constitutes  tenninating  action  for 
the  requirements  of  this  AD 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager. 
Standardization  Branch.  ANM-113. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch,  ANM-113. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Manager,  Standardization 
Branch,  ANM-113. 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  8, 
1997, 

Darrell  M.  Pedenon, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  97-18357  Filed  7-14-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

15  CFR  Part  922 

[Docket  No.  950609150-7080-03] 

RIN  064A-AI06 

Jade  Coitection  in  the  Monterey  Bay 
National  Marine  Sanctuary;  Public 
Hearing 

AGENCY:  Sanctuaries  and  Reserves 
Division  (SRD),  Office  of  Ocean  and 
Coastal  Resource  Management  (OC31M), 
National  Ocean  Service  (NOS).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA),  Department  of 
Commerce. 

ACTION:  Proposed  rule;  public  hearing. 

SUMMARY:  The  National  Oceanic  and 
Atmospheric  Administration's 
Sanctuaries  and  Reserves  Division 
(SRD)  has  issued  a  proposed  rule  to 
amend  the  regulations  for  the  Monterey 
Bay  National  Marine  Sanctuary 
(MBNMS  or  Sanctuary)  to  allow  limited, 
small-scale  jade  collection.  The 
proposed  rule  published  Jtine  13,  1997 
(62  FR  32246)  discusses  the  reasons 
SRD  is  proposing  allowing  this  activity 
in  the  Sanctiiary.  A  60-day  comment 
period  closes  on  August  12,  1997.  To 
maximize  public  input  on  this  issue,  a 
public  hearing  has  been  scheduled 
whereby  the  public  will  be  allowed  to 
provide  written  or  oral  comments. 
Individuals  wishing  to  make  a  statement 
will  be  required  to  sign  up  at  the  door 
and  will  be  limited  to  three  minutes. 

DATES:  The  public  hearing  will  be  on 
Wednesday,  July  30,  1997,  starting  at 
7:00  p.m. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Pacific  Valley  School  #1, 
DOS  Lab  Room,  California  Highway  1, 
South  Monterey  County  (approximately 
1  mile  south  of  Gorda,  California  and  30 
miles  north  of  San  Simon,  California). 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  Kathey  at  (408)  647-4251  or 
Elizabeth  Moore  at  (301)  713-3141  ext. 
170. 

Dated:  July  3, 1997. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management. 
[FR  Doc.  97-18507  Filed  7-14-97;  8:45  am) 
BIUJNO  COOE  3610-OS-M 


DEPARTMENT  OF  THE  TREASURY     = 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-107644-87] 

RIN  1545-.AV26 

Permitted  Elimination  of  Preretirement 
Optional  Forms  of  Benefit;  Hearing 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Change  of  location  of  public 
hearing.  ^^^ 

SUMMARY:  This  document  changes  the 
location  of  the  public  hearing  on 
proposed  regulations  that  would  permit 
an  amendment  to  a  qualified  plan  that 
eliminates  certain  Preretirement 
optional  forms  of  benefit. 

DATES:  The  public  hearing  is  being  held 
on  Tuesday,  October  28, 1997, 
beginning  at  10:00  a.m. 

ADDRESSES:  The  public  hearing 
originally  schedtiled  in  the  IRS 
Auditorium,  7400  Corridor,  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW,  Washington,  DC,  is 
changed  to  room  2615,  Internal  Revenue 
Building.  1111  Constitution  Avenue, 
NW,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Slaughter  of  the  Regulations  Unit, 
Assistant  Chief  Counsel  (Corporate), 
(202)  622-7190  (not  a  toll-free  niunber). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Wednesday,  July  2,  1997  (62 
FR  35752),  annoimced  that  a  public 
hearing  relating  to  proposed  regulations 
tmder  section  411(d)  of  the  Internal 
Revenue  Code  v\rill  be  held  Tuesday, 
October  28, 1997,  beginning  at  10:00 
a.m.  in  the  ERS  Auditorium,  7400 
Corridor.  Internal  Revenue  Building, 
1111  Constitution  Avenue  NW, 
Washington,  DC  and  that  requests  to 
speak  and  outlines  of  oral  comments 
should  be  received  by  Tuesday, 
September  30,  1997. 

The  location  of  the  public  hearing  has 
changed.  The  hearing  is  being  held  in 
room  2615  on  Tuesday,  October  28, 
1997,  beginning  at  10:00  a.m.  The 
requests  to  speak  and  outlines  of  oral 
comments  should  have  been  received  by 
Tuesday,  September  30,  1997.  Because 
of  controlled  access  restrictions, 
attenders  cannot  be  admitted  beyond 
the  lobby  of  the  Internal  Revenue 
Building  until  9:45  a.m. 
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Copies  of  the  agenda  are  available  free 
of  charge  at  the  hearing. 
C;mthia  E.  Grigsby, 

Chief  Regulations  Unit,  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  97-18443  Filed  7-14-97;  8:45  am) 

BiLUtM  COOE  4S3(M>1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[REQ-252487-«6] 

RIN  154&-AU90 

Inbound  Grantor  Trusts  With  Foreign 
Grantors;  Correction 

AGENCY:  Internal  Revenue  Service, 

Treasury. 

ACTION:  Correction  to  a  notice  of 

proposed  rulemaking  and  notice  of 

public  hearing. 

SUMMARY:  This  document  contains 
corrections  to  the  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
(REG-252487-96),  which  was  published 
in  the  Federal  Register  Thursday,  June 
5,  1997  (62  FR  30785),  relating  to  the 
application  of  the  grantor  trust  rules  to 
certain  trusts  established  by  foreign 
persons. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Quinn,  (202)  622-3060  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATK)N: 

Background 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing  that  is  the 
subject  of  these  corrections  is  under 
sections  643,  671  and  672  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  REG-252487-96 
contain  errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  and 
notice  of  public  hearing  (REG-252487- 
96),  which  was  the  subject  of  FR  Doc. 
97-14735,  is  corrected  as  follows: 

1.  On  page  30786,  column  1,  in  the 
preamble  under  the  paragraph  heading 
"1.  Prior  Law",  paragraph  2,  line  5,  the 
language  "the  grantor,  a  distribution  of 
income"  is  corrected  to  read  "the 
owner,  a  distribution  of  income". 

2.  On  page  30787,  column  2,  in  the 
preamble  under  the  paragraph  heading 
"3.  Section  1 .672(f)-l :  Foreign  Persons 


Not  Treated  as  Owners",  fourth  full 
paragraph  in  the  column,  line  7,  the 
language  "basic  grantor  trust  rules  from 
treating  a"  is  corrected  to  read  "basic 
grantor  trust  rules  from  treating  a 
foreign". 

§1.672(0-2    [Corrected] 

3.  On  page  30793.  column  1. 

§  1.672(0-2  (d).  Example  3.  second  line 
from  the  bottom  of  the  coliunn,  the 
language  "no  deductions  or  losses  for 
199X.  Under"  is  corrected  to  read  "no 
deductions  or  losses  for  1999.  Under". 

4.  On  page  30793.  column  2, 

§  1.672(f>-2,  paragraph  (d)  is  correctly 
designated  as  paragraph  (e). 

§1.672(0-3    [Corrected] 

5.  On  page  30793,  column  3, 

§  1.672(0-3  (a)(3).  Example  1,  line  1,  the 
paragraph  heading  "Owner  is  grantor." 
is  corrected  to  read  "Death  of  Grantor.". 

6.  On  page  30793,  column  3, 

§  1.672(0-3  (aK3),  Example  2,  line  1,  the 
paragraph  heading  "Owner  not  grantor." 
is  corrected  to  read  "Death  of  grantor." . 

§1.672(0-4    [Corrected] 

7.  On  page  30795,  column  3, 

§  1.672(f)-4  (d),  line  6,  the  language 
"value)  to  a  person  who  is  not  a 
partner"  is  corrected  to  read  "value, 
within  the  meaning  of  §  1.671-2 
(e)(4)(i)(A))  to  a  person  who  is  not  a 
partner". 
C]mthia  E.  Grigsby, 

Chief,  Regulations  Unit.  Assistant  Chief 
Counsel  (Corporate). 

[FR  Doc.  97-18444  Filed  7-14-97;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Part  250 
RIN  1010-AC37 

Blowout  Preventer  (BOP)  Testing 
Requirements  for  Drilling  and 
Completion  Operations 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  MMS  proposes  to  revise  the 
testing  requirements  in  its  regulations 
for  blowout  preventer  (BOP)  systems 
used  in  drilling  and  completion 
operations.  The  revision  would  allow  a 
lessee  up  to  14  days  between  BOP 
pressure  tests.  MMS  bases  this  revision 
on  the  results  of  a  recently  completed 
study  of  BOP  performance.  This  study 
concluded  that  no  statistical  difference 
exists  in  failure  rates  for  BOP's  tested 


between  0  and  7  day  intervsds  and 
between  8-  and  14-day  intervals.  MMS 
estimates  that  the  revised  testing 
timeframe  could  save  industry  $35  to 
$46  million  a  year  without 
compromising  safety. 
DATES:  MMS  will  consider  all  comments 
we  receive  by  September  15,  1997.  We 
will  begin  reviewing  comments  then 
and  may  not  fully  consider  comments 
we  receive  after  September  15,  1997. 
ADDRESSES:  Mail  or  hand-carry  written 
comments  to  the  Department  of  the 
Interior:  Minerals  Management  Service; 
Mail  Stop  4700;  381  Elden  Street; 
Hemdon,  Virginia  20170-4817; 
Attention:  Rules  Processing  Team. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Hauser.  Engineering  and  Research 
Division.  (703)  787-1613. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1992.  the  offshore  oil  and  gas 
industry  asked  MMS  to  revise  its 
requirements  for  testing  BOP  systems 
and  equipment.  Specifically,  industry 
requested  an  extension  of  the  minimum 
testing  frequency  for  BOP's  and 
associated  equipment  to  14  days. 
Current  regulations  require  lessees  to 
test  BOP  systems  at  lea^  once  a  week, 
but  not  to  exceed  7  days  between  tests. 
After  reviewing  the  information  and 
data  submitted  by  industry,  MMS 
allowed  lessees  and  operators  to  test 
BOP  systems  on  a  14-day  interval  on  a 
case-by-case  basis.  In  addition,  MMS 
decided  that  we  must  examine  BOP 
performance  on  the  OCS  before  revising 
the  regulations. 

MMS  conducted  two  reviews  of  BOP 
performance.  The  initial  review 
examined  BOP  test  results  collected 
during  inspections  of  drilling  activities 
in  mid- 1993.  MMS  inspectors  reviewed 
BOP  test  charts  and  noted  equipment 
failures.  This  review  showed  higher 
failure  rates  than  those  cited  by 
industry.  However,  MMS  decided  this 
review  did  not  accurately  assess  BOP 
performance  and  that  a  more 
comprehensive  study  was  necessary. 

The  second  review  examined  BOP  test 
data  from  wells  drilled  during  1994. 
MMS  collected  this  data  from  wells 
drilled  between  January  and  October 
1994.  Lessees  submitted  copies  of  BOP 
test  data  after  drilling  each  well.  Test 
data  included  BOP  test  charts,  reports, 
and  observations  about  problems  during 
the  tests.  Results  of  this  study  also 
showed  higher  failure  rates  than  those 
cited  by  industry.  After  discussing  the 
results  of  the  second  review  with 
industry,  MMS  decided  another  study  of 
BOP  performance  was  necessary.  This 
study  would  have  industry  involvement 
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from  the  beginning  and  must  provide 
sufficient  information  to  make 
regulatory  decisions. 

Industry  and  MMS  formed  a  technical 
assessment  group  to  set  the  parameters 
for  this  performance  study.  This  group 
would  also  select  the  contractor, 
provide  funding,  and  monitor  progress 
of  the  study.  The  following 
organizations  participated  in  this  group: 

American  Petroleum  Institute 
Independent  Petroleum  Association  of 

America 
International  Association  of  Drilling 

Contractors 
National  Ocean  Industries  Association 
Offshore  Operators  Committee 

The  group  hired  Tetrahedron 
Incorporated  on  February  13.  1996.  to 
conduct  the  study.  After  discussing  data 
and  study  requirements  with  the  group. 
Tetrahedron  began  collecting  daU  and 
analyzing  BOP  performance  data  in 
April  1996.  Tetrahedron  completed  the 
study  in  December  1996  and  presented 
its  findings  at  MMS'  BOP  workshop  on 
January  15,  1997.  The  study  found  that 
no  statistical  difference  in  failure  rates 
existed  between  BOP  systems  tested  on 
a  0-  to  7-day  interval  and  those  tested 
between  an  8-  to  14-day  interval. 

MMS  determined  that  the  study 
showed  that  BOP  performance  during  a 
longer  test  interval  statistically  equaled 
the  performance  under  the  current 
requirement.  Thus,  this  performance 
satisfied  the  criteria  (described  in  30 
CFR  250.3.  Performance  requirements) 
for  allowing  the  use  of  alternative 
procedures  to  those  prescribed  in  the 
regulations.  Based  on  this  finding,  MMS 
issued  a  Notice  to  Lessees  and  Operators 
(NTL)  on  January  31, 1997.  informing 
lessees  that  they  could  begin  testing 
BOP  systems  on  intervals  up  to  14  days. 
The  new  timeframe  applied  to  drilling, 
sidetrack,  and  completion  activities. 

n.  Discussion  of  Proposed  Rule 

14 -Day  BOP  Testing  Timeframe 

The  major  revision  proposed  by  this 
rule  allows  a  lessee  up  to  14  days 
between  BOP  pressure  tests  versus  the 
weekly  tests  required  by  the  ciurent 
regulations.  These  proposed  changes  are 
contained  in  §§  250.57(a){3)  and 
250.86(a)(2).  This  revision  applies  only 
to  drilling  and  completion  operations.  It 
does  not  apply  to  BOP  testing  during 
workover  activities  because  MMS  did 
not  address  workover  rigs  in  the  BOP 
performance  study.  MMS  has 
determined  that  this  new  testing 
timeframe  will  continue  to  provide  the 
same  level  of  BOP  performance  and  will 
not  compromise  the  safety  of  drilling 
operations.  As  noted  above,  MMS  has 


already  informed  lessees  via  NTL  of  this 
revision. 

One  of  the  major  advantages  of  the 
new  14-day  testing  timeframe  is 
improved  drilling  efficiency.  Lessees 
can  better  plan  the  timing  of  BOP  tests 
to  coincide  with  drilling  operations. 
Under  the  7-day  testing  requirements, 
lessees  often  requested  and  received 
approval  from  District  Supervisors  to 
test  2  or  more  days  beyond  the  weekly 
test  to  accommodate  routine  drilling 
operations.  These  operations  included 
dulling  a  bit.  drilling  to  a  casing  point 
or  total  depth,  and  well  logging.  Now 
lessees  will  have  more  time  to  fit  BOP 
tests  into  the  overall  drilling  and 
completion  activities. 

MMS  policy  will  be  to  deny  any 
requests  to  extend  testing  beyond  the 
14-day  testing  timeframe.  The  only 
exception  to  this  policy  will  be  if  a 
lessee  has  well  control  problems  and 
cannot  safely  test  the  system  within  the 
14-day  timeframe.  The  lessee  must  test 
the  BOP  system  as  soon  as  possible  after 
resolving  the  problem  and  before 
resuming  normal  operations. 

The  proposed  rme  requires  a  lessee  to 
begin  testing  the  BOP  system  prior  to  12 
p.m.  (midnight)  on  the  14th  day 
following  the  conclusion  of  the  previous 
test.  This  wording  clearly  tells  lessees 
when  they  must  begin  testing. 

Test  Pressures 

The  proposed  rule  continues  to 
require  a  lessee  to  test  BOP  components 
at  their  rated  working  pressings  (70 
percent  for  an  annular  preventer)  or  as 
otherwise  approved  by  the  District 
Supervisor.  However.  MMS  is 
considering  the  use  of  maximum 
anticipated  surface  pressure  (MASP)  in 
determining  appropriate  BOP  test 
pressures.  For  many  wells,  MMS  has 
approved  the  use  of  MASP  as  the  basis 
for  determining  test  pressures  through 
an  application  for  permit  to  drill  (APD). 

District  Supervisors  base  the  approval 
of  alternate  test  pressures  on  a 
comparison  of  the  anticipated  surface 
pressure  calculations  submitted  with 
the  APD  to  MASP  calculations  by  MMS 
drilling  engineers.  If  the  two 
calculations  compare  favorably,  then  the 
District  Supervisor  approves  the 
requested  test  pressiues.  If  the 
calculations  for  anticipated  surface 
pressure  are  less  than  those  calculated 
by  MMS,  the  District  Supervisor  advises 
the  lessee  of  any  necessary  revisions  to 
die  APD. 

A  rule  change  to  use  MASP  as  the 
basis  for  setting  test  pressures  may  be 
more  consistent  with  cvurent  industry 
practice  than  requiring  testing  at  the 
rated  working  pressures.  However,  our 
main  concern  with  using  MASP  is  the 


many  different  methods  used  by 
operators  to  calculate  anticipated 
surface  pressures.  If  we  use  MASP  as 
the  basis  for  determining  test  pressures, 
the  final  rule  will  need  to  include 
appropriate  guidelines.  MMS  requests 
comments  on  using  MASP  for 
establishing  required  BOP-test  pressures 
and  we  may  include  the  MASP 
requirements  in  the  final  rule  if  the 
comments  support  that  approval. 
Comments  should  include 
methodologies  and  criteria  for 
calculating  an  acceptable  MASP. 

Duration  of  a  BOP  Pressure  Test 

The  proposed  rule  requires  that  each 
test  must  hold  the  required  pressure  for 
5  minutes.  This  is  a  new  provision,  but 
MMS  has  used  5  minutes  as  the 
standard  for  holding  the  required 
pressure  for  many  years.  However,  the 
rule  allows  a  lessee  to  conduct  a  3- 
minute  test  on  surface  BOP  systems  and 
siuface  equipment  for  a  subsea  system 
if  the  test  is  recorded  on  the  outer  most 
half  of  a  4-hour  chart,  on  a  1-hour  chart, 
or  on  a  digital  recorder.  MMS  will 
accept  a  3-minute  test  on  the  outer  half 
of  the  4-hoiu'  chart  or  on  a  1-hour  chart 
because  the  length  of  the  line  on  these 
charts  is  sufficient  to  determine  if  the 
tested  component(s)  held  the  required 
pressure.  A  3-minute  test  using  a  digital 
recorder  provides  sufficient  information 
to  determine  if  the  tested  component 
held  the  required  pressure.  A  5-minute 
test  is  required  for  subsea  BOP 
equipment  because  of  the  larger  volume 
of  fluid  in  the  system.  This  use  of  a  3- 
minute  test  reflects  the  policy  discussed 
in  a  Letter  to  Lessees  issued  by  the  Gulf 
of  Mexico  Region  on  January  14,  1994. 
These  revisions  apply  to  both  drilling 
and  completion  operations  (§§250.57 
and  250.86). 

BOP  Testing  at  Casing  and  Liner  Points 
The  proposed  rule  requires  the  lessee 
to  test  the  BOP  system  before  drilling 
out  each  string  of  casing  or  a  liner.  This 
is  similar  to  the  current  requirement  to 
test  the  system  before  drilling  out  each 
string.  However,  with  the  advancement 
of  drilling  technology  and  new 
procedures  for  installing  casing  strings, 
MMS  agrees  with  industry  comments  ' 
that  it  is  not  necessary  to  test  the  BOP 
system  at  all  casing  or  liner  points. 
MMS  has  identified  one  situation 
where  a  District  Supervisor  will  likely 
allow  a  lessee  to  not  test  before  drilling 
out  the  string.  This  situation  occurs 
when  the  lessee  does  not  remove  the 
BOP  stack  to  run  the  string  and  the 
required  BOP-test  pressures  for  the  next 
section  of  the  hole  are  not  greater  than 
the  test  pressures  for  the  previous  BOP 
test.  Since  there  would  be  no 


connections  to  test  and  test  pressures  do 
not  increase,  the  test  would  not  be 
necessary.  To  skip  testing  in  these 
situations,  the  lessee  must  clearly 
indicate  in  its  APD  which  casing  strings 
and  liners  meet  these  criteria.  Test 
pressures  less  than  the  equipment's 
rated  working  pressure  must  be 
approved  by  the  District  Supervisor  (see 
discussion  on  test  pressures  above). 

The  lessee  must  continue  to  test  the 
BOP  system  before  14  days  have  elapsed 
&t)m  the  previous  test.  If  a  lessee  runs 
casing  or  liner  near  the  end  of  the  14- 
day  interval.  MMS  recommends  that  the 
lessee  test  the  BOP  system  at  that  time. 

Weekly  Actuation  of  Annular  and 
Rams.  The  proposed  rule  requires  a 
lessee  to  actuate  the  annular  and  rams 
preventers  at  least  once  each  week. 
Weekly  actuation  will  ensiue  that  the 
preventers  will  function  if  needed.  It 
takes  minimal  time  to  conduct  this 
simple  test.  This  requirement  was 
unnecessary  before  because  a  lessee  had 
to  pressure  test  the  entire  system  on  a 
weekly  basis.  This  revision  applies  to 
both  drilling  and  completion  operations 
(§§250.57  and  250.86). 

Format  of  the  Proposed  Rule.  We  have 
written  this  proposed  rule  in  a  "plain 
English"  format.  We  have  tried  to  lay 
out  these  requirements  in  a 
straightforward  and  uncomplicated 
manner.  The  plain  English  format  uses 
the  term  "you"  which  means  that  the 
lessee,  or  the  approved  designated 
party,  is  responsible  for  ensuring  that  all 
requirements  are  met.  We  encourage 
your  comments  on  our  use  of  the  plain 
English  format  in  this  proposed  rule  as 
well  as  future  rulemaking. 

m.  Procedural  Matters 

Executive  Order  (E.O.)  12866 

This  rule  is  not  a  significant  rule 
under  Executive  Order  12866  and  does 
not  require  Office  of  Management  and 
Budget  review.  MMS  estimates  that  this 
proposed  rule  will  save  the  oil  and  gas 
industry  $34.5  to  $46  million  per  year. 
The  savings  result  from  having  to 
conduct  fewer  BOP  tests  and  increased 
drilling  efficiency.  Direct  economic 
effects  are  reduced  drilling  costs  for 
each  well  drilled  on  the  OCS.  The  rule 
does  not  add  any  new  costs  to  industry, 
and  it  will  not  reduce  the  level  of  safety 
to  persoimel  or  the  environment.  Since 
.    i  the  rule  will  have  an  annual  effect  on 
^  the  economy  of  less  than  $100  million, 
the  rule  does  not  have  a  significant 
economic  effect  as  defined  by  Executive 
Order  12866. 

The  proposed  rule  will  not  affect  the 
level  of  drilling  activity  on  the  OCS.  It 
will  reduce  the  number  of  BOP  tests 
conducted,  which  should  result  in 


reduced  drilling  time  for  each  well. 
Once  the  lessee  completes  a  well,  the  rig 
will  move  on  to  the  next  well.  This  will 
not  have  any  adverse  effects  on 
employment,  investment,  productivity, 
irmovation,  or  on  the  ability  of  U.S.- 
based  enterprises  to  compete  with 
foreign-based  enterprises  in  other 
markets  because  the  economic  effects 
are  minor.  The  rule  will  have  no  effect 
on  competition.  Therefore,  in 
accordance  with  Executive  Order  (E.O.) 
12866,  a  review  by  the  Office  of 
Management  and  Budget  (0MB)  is  not 
necessary. 

Regulatory  Flexibility  Act 

This  proposed  rule  will  not  have  any 
significant  effects  on  a  substantial 
niunber  of  small  entities.  The  rule  will 
not  have  a  significant  economic  effect 
on  any  entities,  small  or  large.  This  rule 
will  affect  only  two  groups  that  operate 
on  the  OCS:  (1)  Lessees  that  contract 
drilling  operations  and  (2)  drilling 
contractors.  A  lessee  that  qualifies  as  a 
small  entity  could  see  a  minor  economic 
benefit  from  this  rule.  The  average 
annual  cost  savings  per  rig  is  from 
$240,000  to  $340,000,  spread  among  all 
lessees  that  drill  wells.  However,  the 
savings  would  probably  be  offset  by 
increased  costs  to  contract  a  drilling  rig. 
While  the  savings  to  lessees  could 
represent  lost  income  to  contractors,  the 
proposed  rule  should  not  have  a 
significant  economic  effect  on  these 
businesses.  Rig  utilization  rates  are  very 
high,  leading  to  increased  day  rates  for 
drilling  rigs;  therefore,  the  contractors 
are  not  expected  to  have  declining 
income  as  a  result  of  this  proposed  rule. 

In  general,  entities  that  engage  in 
offshore  activities  are  not  small  due  to 
technical  and  financial  resources  and 
experience  needed  to  safely  conduct 
such  operations.  Small  entities  are  more 
likely  to  operate  onshore  or  in  State 
waters — areas  not  covered  by  this  rule. 
When  small  entities  do  work  in  the 
OCS,  they  are  likely  to  be  contractors 
and  not  owner/operators  of  OCS 
platforms  or  drilling  rigs. 

Paperwork  Reduction  Act 

This  proposed  rule  contains 
collections  of  information  which  MMS 
has  submitted  to  0MB  for  review  and 
approval  under  section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995.  As 
part  of  our  continuing  effort  to  reduce 
paperwork  and  respondent  biu'dens, 
MMS  invites  the  public  and  other 
Federal  agencies  to  comment  on  any 
aspect  of  the  reporting  burden.  Submit 
your  comments  to  the  Office  of 
Information  and  Regulatory  Affairs; 
0MB;  Attention:  Desk  Officer  for  the 
Department  of  the  Interior  (0MB  control 


numbers  1010-0053  or  1010-0067); 
Washington,  D.C.  20503.  Send  a  copy  of 
your  comments  to  the  Rules  Processing 
Team;  Mail  Stop  4020;  Minerals 
Management  Service;  381  Elden  Street; 
Hemdon,  Virginia  20170-4817.  You 
may  obtain  a  copy  of  the  supporting 
statements  for  the  collections  of 
information  by  contacting  the  Bureau's 
Information  Q)llection  Clearance  Officer 
at (202)  208-7744. 

The  Paperwork  Reduction  Act  of  1995 
provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 
0MB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  these  proposed  regulations 
between  30  to  60  days  after  publication 
of  this  document  in  the  Federal 
Register.  Therefore,  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  to 
the  Department  on  the  proposed 
regulations. 

The  tides  of  the  collections  of 
information  affected  by  this  proposed 
rule  are  "30  CFR  250,  Subpart  D,  Oil 
and  Gas  Drilling  Operations"  (OMB 
Control  Number  1010-0053)  and  "30 
CFR  250  Subpart  E,  Oil  and  Gas  Well- 
Completion  Operations  '  (OMB  Control 
Number  1010-0067). 

The  collections  of  information  in 
these  subparts  consist  of  reporting  and 
recordkeeping  requirements  on  the 
conditions  of  a  drilling  site  and  well- 
completion  operations  in  the  OCS.  MMS 
uses  the  information  to  determine  if 
lessees  are  properly  providing  for  safe 
operations  and  protection  of  human  life 
or  health  and  the  environment.  The 
proposed  rule  does  not  actually  revise 
any  of  the  information  collection 
requirements  in  the  current  regulation. 
However,  it  will  reduce  the 
recordkeeping  burden  by  reducing  the   ' 
number  of  BOP  tests  that  a  lessee  must 
conduct.  Respondents  are 
approximately  130  Federal  OCS  oil  and 
gas  or  sulphur  lessees.  The  frequency  of 
response  is  on  occasion  and  varies  by 
section  in  the  subparts.  The  requirement 
to  respond  is  mandatory. 

MMS  estimates  the  total  annual 
burden  for  subpart  D  (OMB  control 
number  1010-0053)  is  108,581  hours. 
This  reflects  a  decrease  of  12,499 
recordkeeping  hours  as  a  result  of  the 
proposed  rule.  The  total  annual  burden 
estimated  for  subpart  E  (OMB  control 
number  1010-0067)  is  4,841  hours.  In 
developing  the  estimate  for  subpart  E, 
MMS  had  to  revise  the  method  of 
calculating  some  of  the  burden 
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requirements.  Although  the  proposed 
rule  will  result  in  a  decrease  of  2,563 
recordkeeping  hours,  it  is  offset  by  the 
revised  calculations. 

In  calculating  the  burdens,  MMS 
assumed  that  respondents  perform  some 
of  the  requirements  and  maintain  some 
of  the  records  in  the  normal  course  of 
their  activities.  MMS  considers  these  to 
be  usual  and  customary  and  did  not 
include  them  in  the  burden  estimates.  If 
commenters  disagree  with  this 
assumption,  they  should  provide  more 
appropriate  burden  hours  and  costs. 

MMS  will  summarize  written 
responses  to  this  notice  and  address 
them  in  the  final  rule.  All  comments 
will  become  a  matter  of  public  record. 

1.  MMS  specifically  solicits 
comments  on  the  following  questions: 

(a)  Is  the  proposed  collection  of 
information  necessary  for  the  proper 
performance  of  MMS's  functions,  and 
will  it  be  useful? 

(b)  Are  the  estimates  of  the  burden 
hours  of  the  proposed  collection 
reasonable? 

(c)  Do  you  have  any  suggestions  that 
would  eiihance  the  quality,  clarity,  or 
usefulness  of  the  information  to  be 
collected? 

(d)  Is  there  a  way  to  minimize  the 
information  collection  burden  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other  forms  of 
information  technology? 

2.  In  addition,  the  Paperwork 
Reduction  Act  of  1995  requires  agencies 
to  estimate  the  total  annual  cost  burden 
to  respondents  or  recordkeepers 
resulting  from  the  collection  of 
information.  MMS  needs  your 
comments  on  this  item.  Your  response 
should  split  the  cost  estimate  into  two 
components; 

(a)  Total  capital  and  startup  cost 
component  and 

(b)  Annual  operation,  maintenance, 
and  purchase  of  services  component. 

Your  estimates  should  consider  the 
costs  to  generate,  maintain,  and  disclose 
or  provide  the  information.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  drilling,  and  testing 
equipment;  and  record  storage  facilities. 
Generally,  your  estimates  should  not 
include  equipment  or  services 
purchased:  before  October  1, 1995;  to 
comply  with  requirements  not 


associated  with  the  information 
collection;  for  reasons  other  than  to 
provide  information  or  keep  records  for 
the  Government;  or  as  part  of  customary 
and  usual  business  or  private  practices. 

Takings  Implication  Assessment 

DOI  certifies  that  the  proposed  rule 
does  not  represent  a  governmental 
action  capable  of  interference  with 
constitutionally  protected  property 
rights.  Thus,  a  Takings  Implication 
Assessment  need  not  be  prepared 
pursuant  to  E.O.  12630.  Goverrunental 
Actions  and  Interference  with 
Constitutionally  Protected  E»roperty 
Rights. 
Unfunded  Mandates  Reform  Act  of  1995 

DOI  has  determined  and  certifies 
according  to  the  Unfunded  Mandates 
Reform  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rule  will  not  impose  a  cost  of  $100 
million  or  more  in  any  given  year  on 
State,  local,  and  tribal  governments,  or 
the  private  sector. 

E.O.  12988 

DOI  has  certified  to  OMB  that  the  rule 
meets  the  applicable  reform  standards 
provided  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988.  "Civil  Justice  Reform." 

National  Environmental  Policy  Act 

DOI  has  also  determined  that  this 
action  does  not  constitute  a  major 
Federal  action  affecting  the  quality  of 
the  human  environment;  therefore,  an 
Environmental  Impact  Statement  is  not 
required. 

Liat  of  Subiects  in  30  CFR  Part  250 

Continental  shelf.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Incorporation  by  reference. 
Investigations,  Mineral  royalties,  Oil 
and  gas  development  and  production, 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines.  Public 
lands — mineral  resoiut:es.  Public 
lands — rights-of-way.  Reporting  and 
recordkeeping  requirements.  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 

Dated:  July  2, 1997. 
Bob  Annstrong, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  MMS  proposes  to  amend  30 
CFR  part  250  as  follows; 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 


Authority:  U.S.C.  1334. 
2.  Section  250.57  is  revised  to  read  as 
follows: 

§  250.57    Blowout  preventer  (BOP)  system 
tests,  inspections,  and  maintenance. 

(a)  BOP  pressure  testing  timeframes. 
You  must  pressure  test  your  BOP 
system: 

(1)  When  installed; 

(2)  Before  14  days  have  elapsed  since 
your  last  BOP  pressure  test.  You  must 
begin  to  test  your  BOP  system  before  12 
p.m.  (midnight)  on  the  14th  day 
following  the  conclusion  of  the  previous 
test.  However,  the  District  Supervisor 
may  require  testing  every  7  days  if 
conditions  or  BOP  performance  warrant; 
and 

(3)  Before  drilling  out  each  string  of 
casing  or  a  liner. 

(b)  BOP  test  pressures.  When  you  test 
the  BOP  system,  you  must  conduct  a 
low  pressure  and  a  high  pressure  test  for 
each  BOP  component.  Each  individual 
pressure  test  must  hold  pressure  long 
enough  to  demonstrate  that  the  tested 
component(s)  holds  the  required 
pressure.  Required  test  pressures  are  as 
follows: 

(1)  All  low  pressure  tests  must  be 
between  200  and  300  psi.  Any  initial 
pressure  above  300  psi  must  be  bled 
back  to  a  pressure  between  200  and  300 
psi  before  starting  the  test.  If  the  initial 
pressure  exceeds  500  psi,  you  must 
bleed  back  to  zero  and  reinitiate  the  test. 
You  must  conduct  the  low  pressure  test 
before  the  high  pressiu^  test. 

(2)  For  ram-type  BOP's,  choke 
manifold,  and  other  BOP  equipment,  the 
high  pressure  test  must  equal  the  rated 
working  pressure  of  the  equipment  or 
the  pressure  otherwise  approved  by  the 
District  Supervisor;  and 

(3)  For  annular-type  BOP's,  the  high 
pressure  test  must  equal  70  percent  of 
the  rated  working  pressure  of  the 
equipment  or  the  pressure  otherwise 
approved  by  the  District  Supervisor. 

(c)  Duration  of  pressure  test.  Each  test 
must  hold  the  required  pressure  for  5 
minutes. 

(1)  For  surface  BOP  systems  and 
surface  equipment  of  a  subsea  BOP 
system,  a  3-minute  test  duration  is 
acceptable  if  you  record  your  test 
pressures  on  the  outermost  half  of  a  4- 
hour  chart;  on  a  1-hour  chart;  or  on  a 
digital  recorder. 

(2)  If  the  equipment  does  not  hold  the 
required  pressure  during  a  test,  you 
must  remedy  the  problem  and  retest  the 
affected  component(s). 

(d)  Additional  BOP  testing 
requirements.  You  must: 

(1)  Use  water  to  test  a  surface  BOP 
system; 
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(2)  Stump  test  a  subsurface  BOP 
system  before  installation.  You  must  use 
water  to  stump  test  a  subsea  BOP 
system.  You  may  use  drilling  fluids  to 
conduct  subsequent  tests  of  a  subsea 
BOP  system; 

(3)  Alternate  tests  between  control 
stations  and  pods.  If  a  control  station  or 
pod  is  not  functional,  you  must  suspend 
further  drilling  operations  until  that 
station  or  pod  is  operable; 

(4)  Pressure  test  the  blind  or  blind- 
shear  ram  during  a  stump  test  and  at  all 
casing  points.  In  addition,  you  must  test 
the  blind  or  blind-shear  ram  at  least 
once  every  30  days; 

(5)  Function  test  annulars  and  rams 
every  7  days  between  pressure  tests; 

(6)  Pressure-test  variable  bore-pipe 
rams  against  all  sizes  of  pipe  in  use, 
excluding  drill  collars  and  bottom-hole 
tools; 

(7)  Test  affected  BOP  components 
following  the  discoimection  or  repair  of 
any  well-pressure  containment  seal  in 
the  wellhead  or  BOP  stack  assembly; 

(8)  Actuate  the  casing  safety  valve 
before  running  casing;  and 

(9)  Upon  installation  of  casing  rams, 
you  must  test  the  ram  bonnet  before 
running  casing. 

(e)  Postponing  BOP  tests.  You  may 
postpone  a  BOP  test  if  you  have  well- 
control  problems  such  as  lost 
circulation,  formation  fluid  influx,  or 
stuck  drill  pipe.  If  this  occurs,  you  must 
conduct  the  required  BOP  test  as  soon 
as  possible  (i.e.,  first  trip  out  of  the  hole) 
after  the  problem  has  been  remedied. 
You  must  record  the  reason  for 
postponing  any  test  in  the  driller's 
report. 

(f)  BOP  inspections.  You  must 
visually  inspect  your  BOP  system  and 
marine  riser  at  least  once  each  day  if 
weather  and  sea  conditions  permit.  You 
may  use  television  cameras  to  inspect 
this  equipment.  The  District  Supervisor 
may  approve  alternate  methods  and 
frequencies  to  inspect  a  marine  riser. 
Casing  risers  on  fixed  structiires  and 
jackup  rigs  are  not  subject  to  the  daily 
underwater  inspections. 

(g)  BOP  maintenance.  You  must 
maintain  your  BOP  system  to  ensure 
that  the  equipment  functions  properly. 

(h)  BOP  test  records.  You  must  record 
the  time,  date,  and  results  of  all  pressure 
tests,  actuations,  and  inspections  of  the 
BOP  system,  system  compKjnents,  and 
marine  riser  in  the  driller's  report.  In 
addition,  you  must: 

(1)  Record  BOP  test  pressures  on 
pressure  charts; 

(2)  Have  your  onsite  representative 
certify  (sign  and  date)  BOP  test  charts 
and  reports  as  correct; 

(3)  Document  the  sequential  order  of 
BOP  and  auxiliary  equipment  testing 


and  the  pressure  and  duration  of  each 
test.  You  may  reference  a  BOP  test  plan 
if  it  is  available  at  the  facility; 

(4)  Identify  the  control  station  or  pod 
used  during  the  test; 

(5)  Identify  any  problems  or 
irregularities  observed  during  BOP 
system  testing  and  record  actions  taken 
to  remedy  the  problems  or  irregularities; 

(6)  Retain  all  records,  including 
pressure  charts,  driller's  rep>ort,  and 
referenced  dociunents,  pertaining  to 
BOP  tests,  actuations,  and  inspections  at 
the  facility  for  the  duration  of  drilling; 
and 

(7)  After  drilling  is  completed,  you 
must  retain  all  the  records  listed  in 
paragraph  (h)(6)  of  this  section  for  a 
period  of  two  years  at  the  facility,  at  the 
lessee's  field  office  nearest  the  Outer 
Continental  Shelf  (OCS)  facility,  or  at 
another  location  convenienUy  available 
to  the  District  Supervisor. 

(i)  Alternate  methods.  The  District 
Supervisor  may  require,  or  approve, 
more  frequent  testing,  as  well  as 
different  test  pressures  and  inspection 
methods,  or  other  practices. 

3.  Section  250.86  is  revised  to  read  as 
follows: 

f2S0.a6    Bknvout  preventer  system  tests, 
inspections,  and  maintenance. 

(a)  BOP  pressure  testing  timeframes. 
You  must  pressure  test  your  BOP 
system: 

(1)  When  installed;  and 

(2)  Before  14  days  have  elapsed  since 
your  last  BOP  pressure  test.  You  must 
begin  to  test  your  BOP  system  before  12 
p.m.  (midnight)  on  the  14th  day 
following  the  conclusion  of  the  previous 
test  However,  the  District  Supervisor 
may  require  testing  every  7  days  if 
conditions  or  BOP  performance  warrant. 

(b)  BOP  test  pressures.  When  you  test 
the  BOP  system,  you  must  conduct  a 
low  pressure  and  a  high  pressure  test  for 
each  BOP  component.  Each  individual 
pressure  test  must  hold  pressure  long 
enough  to  demonstrate  that  the  tested 
component(s)  holds  the  required 
pressure.  The  District  Supervisor  may 
approve  or  require  other  test  pressures 
or  practices.  Required  test  pressures  are 
as  follows: 

(1)  All  low  pressure  tests  must  be 
between  200  and  300  psi.  Any  initial 
pressure  above  300  psi  must  be  bled 
back  to  a  pressiue  between  200  and  300 
psi  before  starting  the  test.  If  the  initial 
pressure  exceeds  500  psi,  you  must 
bleed  back  to  zero  and  reinitiate  the  test. 
You  must  conduct  the  low  pressure  test 
before  the  high  pressure  test. 

(2)  For  ram-type  BCH^'s,  choke 
manifold,  and  other  BOP  equipment,  the 
high  pressiu^  test  must  equal  the  rated 
working  pressure  of  the  equipment. 


(3)  For  annular-type  BOP's.  the  high 
pressure  test  must  equal  70  percent  of 
the  rated  working  pressure  of  the 
equipment. 

(c)  Duration  of  pressure  test.  Each  test 
must  hold  the  required  pressure  for  5 
minutes. 

(1)  For  surface  BOP  systems  and 
surface  equipment  of  a  subsea  BOP 
system,  a  3-minute  test  duration  is 
acceptable  if  you  record  your  test 
pressures  on  the  outermost  half  of  a  4- 
hour  chart;  on  a  1-hour  chart;  or  on  a 
digital  recorder. 

(2)  If  the  equipment  does  not  hold  the 
required  pressure  during  a  test,  you 
must  remedy  the  problem  and  retest  the 
affected  component(8). 

(d)  Additional  BOP  testing 
requirements.  You  must: 

(1)  Use  water  to  test  the  surface  BOP 
system; 

(2)  Stiunp  test  a  subsurface  BOP 
system  before  installation.  You  must  use 
water  to  stump  test  a  subsea  BOP 
system.  You  may  use  drilling  or 
completion  fluids  to  conduct 
subsequent  tests  of  a  subsea  BOP 
system; 

(3)  Alternate  tests  between  control 
stations  and  pods.  If  a  control  station  or 
pod  is  not  functional,  you  must  suspend 
further  completion  operations  until  that 
station  or  pod  is  op>erable; 

(4)  Pressure  test  the  blind  or  blind- 
shear  ram  at  least  every  30  days; 

(5)  Function  test  aimulars  and  rams 
every  7  days; 

(6)  Pressure-test  variable  bore-pipe 
rams  against  all  sizes  of  pipe  in  use, 
excluding  drill  collars  and  bottom-hole 
tools;  and 

(7)  Test  affected  BOP  components 
following  the  disconnection  or  repair  of 
any  well-pressure  containment  seal  in 
the  wellhead  or  BOP  stack  assembly; 

(e)  Postponing  BOP  tests.  You  may 
postpone  a  BOP  test  if  you  have  well- 
control  problems.  You  must  conduct  the 
required  BOP  test  as  soon  as  possible 
(i.e.,  first  trip  out  of  the  hole)  after  the 
problem  has  been  remedied.  You  must 
record  the  reason  for  postponing  any 
test  in  the  driller's  report. 

(f)  Weekly  crew  drills.  You  must 
conduct  a  weekly  drill  to  familiarize  all 
personnel  engaged  in  well-completion 
operations  with  appropriate  safety 
measures. 

(g)  BOP  inspections.  You  must 
visually  inspect  your  BOP  system  and 
marine  riser  at  least  once  each  day  if 
weather  and  sea  conditions  permit.  You 
may  use  television  cameras  to  inspect 
this  equipment.  The  District  Supervisor 
may  approve  alternate  methods  and 
frequencies  to  inspect  a  marine  riser. 
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(h)  BOP  maintenance.  You  must 
maintain  your  BOP  system  to  ensure 
that  the  equipment  functions  properly. 

(1)  BOP  test  records.  You  must  record 
the  time,  date,  and  results  of  all  pressure 
tests,  actuations,  crew  drills,  and 
inspections  of  the  BOP  system,  system 
components,  and  marine  riser  in  the 
driller's  report.  In  addition,  you  must: 

(1)  Record  BOP  test  pressures  on 
pressure  charts; 

(2)  Have  your  onsite  representative 
certify  (sign  and  date)  BOP  test  charts 
and  reports  as  correct: 

(3)  Document  the  sequential  order  of 
BOP  and  auxiliary  equipment  testing 
and  the  pressure  and  duration  of  each 
test.  You  may  reference  a  BOP  test  plan 
if  it  is  available  at  the  facility; 

(4)  Identify  the  control  station  or  pod 
used  during  the  test; 

(5)  Identify  any  problems  or 
irr«gularities  observed  during  BOP 
system  and  equipment  testing  and 
record  actions  iaken  to  remedy  the 
problems  or  irregularities; 

(6)  Retain  all  records  including 
pressure  charts,  driller's  report,  and 
referenced  documents  pertaining  to  BOP 
tests,  actuations,  and  inspections  at  the 
facihty  for  th«  duration  of  the 
completion  activity;  and 

(7)  After  completion  of  the  well,  you 
must  retain  all  the  records  listed  in 
paragraph  (i)(6)  of  this  section  for  a 
period  of  two  years  at  the  facility,  at  the 
lessee's  field  office  nearest  the  OCS 
facility,  or  at  another  location 
conveniently  available  to  the  District 
Supervisor. 

(j)  AHemate  methods.  The  District 
Supervisor  may  require,  or  approve, 
more  frequent  testing,  as  well  as 
diffierent  test  pressures  and  inspection 
methods,  or  other  practices. 

(FR  Doc.  97-18546  Filed  7-14-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

MCFRPartat 
mN290«-AH23 

Loan  Guaranty:  VA  Guaranteed  Loans 
on  tt>e  Autenuitic  Basis,  Withdrawal  of 
Automatic  Processing  Autttortty, 
Record  Retention  Requirements,  and 
Elimination  of  Late  Reporting  Waivers 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  VA  is  proposing  to  amend  its 
loan  guaranty  regulations  in  the  areas  of 
automatic-processing  authority,  loan 
reporting,  and  record-retention 


requirements.  It  is  proposed  that  if  a 
lender  does  not  report  the  loan  within 
60  days  following  full  disbursement,  the 
lender  no  longer  would  have  to  provide 
a  request  for  a  waiver,  but.  as  a 
condition  of  receiving  an  evidence  of 
guaranty  the  lender  must  continue  to 
provide  the  required  explanation  of  why 
the  lender  was  late  in  reporting  the  loan. 
This  will  have  no  impact  on  whether  or 
not  VA  guarantees  the  loan  but  would 
help  VA  determine  whether  action 
should  be  taken  against  a  lender. 

VA  also  is  proposing  to  amend  its 
lender  record-retention  requirements. 
Currently,  lenders  are  required  to  retain 
loan  origination  records  for  at  least  one 
year  from  the  date  of  loan  closing.  VA 
is  proposing  to  extend  this  to  two  years 
from  die  date  of  loan  closing.  This 
would  improve  VA's  ability  to  monitor 
lender  performance  and  conduct 
underwriting  reviews. 

Further,  VA  is  proposing  to  amend  its 
loan  guaranty  regulations  regarding 
criteria  used  to  approve  non-supervised 
lenders  to  process  VA  guaranteed  loans 
on  the  automatic  basis.  These  changes 
would  reduce  the  experience 
requirements  for  lenders  and  their 
underwriters,  thereby  making  it  easier 
for  them  to  qualify  for  automatic- 
processing  authority.  High  underwriting 
standards  would  be  maintained  by 
requiring  that  all  VA-approved 
underwriters  receive  training  in  VA 
credit  underwriting  procedxu«s.  This 
document  also  requests  Paperwork 
Reduction  Act  comments  concerning 
the  collections  of  information  contained 
in  this  document. 

DATES:  Comments  must  be  received  on 
or  before  September  15, 1997. 
ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW,  Room  1154, 
Washington.  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AH23."  All 
written  comments  will  be  available  for 
public  inspection  at  the  above  address 
in  the  Office  of  Regulations 
Management,  Room  1158,  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday  (except  holidays). 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Caden,  Assistant  Director  for 
Loan  Policy  (264)  Loan  Guaranty 
Service,  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs,  Washington.  DC  20420,  (202) 
273-7368. 

SUPPLEMENTARY  INFORMATION:  38  CFR 
36.4335  provides  that,  whenever  a  loan 
is  not  reported  to  VA  for  issuance  of 
evidence  of  guaranty  within  60  days  of 


full  disbursement,  evidence  of  guaranty 
will  be  issued  only  if  the  timeliness 
requirement  for  reporting  is  formally 
waived  by  VA  field  station  personnel. 
This  waiver  is  essentially  a  formality 
and  is  routinely  granted  where  the 
lender  is  able  to  certify  that  the  loan  is 
current  and  can  provide  VA  with  a  valid 
explanation  for  the  late  reporting.  The 
issuance  of  these  waivers  is  a  time- 
consuming  process  that  appears  to  be  no 
longer  warranted.  In  order  to  improve 
efficiency,  VA  is  proposing  to  insert  a 
new  paragraph  (f)  in  38  CFR  36.4303  to 
state  that,  upon  receipt  of  a  statement  of 
the  reasons  for  late  reporting,  evidence 
of  guaranty  will  be  issued.  It  is  proposed 
that  the  statement  of  the  reasons  for  late 
reporting  continue  to  be  submitted  to 
VA  so  that  these  reasons  could  be 
considered  in  deciding  if  the  lenders' 
persormel  might  need  additional 
training  or  whether  automatic  lending 
authority  should  be  withdrawn.  Since 
the  waiver  procedure  would  be 
eliminated.  38  CFR  36.4335  (a)  and  (b), 
which  provide  for  delegation  of  waiver 
authority  to  field  stations,  would  also  be 
elinunated  as  unnecessary. 

38  CFR  36.4330  requires  that  lenders 
maintain  loan  origination  records  on 
VA-guaranteed  home  loans  for  a  period 
of  at  least  one  year  from  the  date  of  loan 
closing.  This  one-year  retention 
requirement  has  not  been  long  enough 
to  enable  VA  monitoring  unit  audit 
teams  to  review  loan  records  for  as 
many  lenders  as  necessary  to  properly 
administer  the  VA  loan  guaranty 
program.  Moreover,  industry  standards, 
including  Federal  Housing 
Administration  (FHA)  regulations  and 
the  Equal  Credit  Opportunity  Act 
(ECOA).  require  that  lenders  keep  loan 
origination  records  for  at  least  24 
months.  This  proposal  would  amend 
VA's  record-retention  requirement  to 
require  that  lenders  maintain  loan 
origination  records  for  at  least  2  years 
from  the  date  of  loan  closing.  This  not 
only  would  conform  with  industry 
standards  but  it  also  appears  that  it 
would  improve  VA's  ability  to  monitor 
loan  performance  and  to  identify 
lenders  who  may  be  having  particular 
trouble  underwriting  loans. 

VA  has  completed  a  study  of  the 
criteria  and  process  used  to  approve 
lenders  to  process  VA  loans  on  the 
automatic  basis.  In  the  course  of 
conducting  this  review,  VA  reviewed 
procedures  used  by  the  FHA,  the 
Government  National  Mortgage 
Association  (GNMA),  the  Federal 
National  Mortgage  Association  (FNMA), 
and  the  Federal  Home  Loan  Mortgage 
Corporation  (FHLMC).  Based  on  this 
review  it  is  proposed  to  amend  the  loan 
guaranty  regulations.  As  explained 
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below,  we  are  proposing  changes  in  the 
following  requirements  for  lender 
participation  in  the  automatic  lender 
program:  Lender  experience,  working 
capital,  lines  of  credit,  and  VA- 
approved  underwriter  eligibility  and 
training.  Also,  as  explained  below,  we 
propose  to  add  a  requirement  for  annual 
recertification  of  lenders  and  provide  for 
withdrawal  of  automatic  authority  from 
lenders  who  fail  to  meet  the 
recertification  criteria.  These  changes 
would  (1)  streamline  VA's  approval 
process;  (2)  update  the  standards 
employed  in  granting  automatic 
authority  to  reflect  changes  in  the 
mortgage  banking  industry;  and  (3) 
simplify  lender  submissions  by 
adopting  requirements  used  by  other 
Government  agencies. 

VA  defines  an  "agent"  as  any  party 
performing  loan-related  functions  on 
behalf  of.  or  in  the  name  of,  a 
sponsoring  lender.  The  extent  of  the 
relationship  between  lender  and  agent  is 
at  their  discretion.  VA  does  not  restrict 
who  may  act  as  agent.  Any  individual, 
including  a  real  estate  agent  or  broker, 
may  be  authorized  by  a  lender  to  act  as 
its  agent,  provided  the  lender  accepts 
full  responsibility  for  the  acts,  errors,  or 
omissions  of  the  agent  in  processing 
and/or  closing  loans. 

The  Department  is  proposing  changes 
in  requirements  for  lender  and  agent 
experience.  Currently,  VA  requires  that 
in  order  for  a  lender  to  close  VA  loans 
on  the  automatic  basis  the  lender  must 
either  (1)  be  a  supervised  lender  or  a 
wholly  owned  subsidiary  or  affiliate  of 
a  supervised  lender,  i.e.,  subject  to 
examination  and  supervision  by  a 
Federal  or  State  agency,  or  (2)  meet 
certain  minimum  requirements.  These 
requirements  are:  (a)  Maintenance  of  a 
minimum  of  $50,000  of  working  capital; 
(b)  the  firm's  active  engagement  in 
originating  VA  mortgages  for  at  least  3 
recent  years,  or  3  recent  years  of 
experience  of  each  principal  officer  of 
the  firm  who  is  actively  involved  in 
managing  origination  ftmctions  with  VA 
mortgages  in  managerial  functions  in 
either  the  present  company  or  other 
companies;  (c)  the  approval,  by  VA,  of 
a  full-time  qualified  underwriter  who 
will  personally  review  and  make 
underwriting  decisions  on  VA  loans  to 
be  closed  on  the  automatic  basis;  (d)  one 
or  more  lines  of  credit  totaling  at  least 
$1  million:  (e)  if  the  lender  customarily 
sells  loans  it  originates,  a  minimum  of 
two  permanent  investors;  (f)  all 
prospective  VA  loans  must  be  reviewed 
and  approved  or  rejected  by  a  VA- 
approved  underwriter  at  the  lender's 
home  or  main  office  or  a  VA-approved 
regional  underwriting  office  prior  to 
closing;  (g)  a  designated  liaison,  plus  an 


alternate,  to  deal  with  VA,  other  than 
the  underwriter,  if  possible;  and  (h)  a 
written  quality  control  plan  ensuring 
compliance  with  VA  requirements. 

Instead  of  these  current  requirements, 
VA  is  proposing  several  changes  to  38 
CFR  §  36.4348.  First,  regarding 
experience  requirements,  lenders  would 
be  required  to  have  2  recent  years  of  VA 
experience  and  have  closed  a  minimum 
of  10  loans  within  the  past  24  months. 
In  the  alternative,  if  the  firm  has  been 
making  VA  loans  for  less  than  2  years, 
they  must  have  closed  at  least  25  loans 
without  repeated  deficiencies  in 
underwriting  or  a  high  rate  of  rejection 
by  VA.  As  another  alternative,  each  of 
the  operating  officers  responsible  for 
loan  origination  activities  must  have 
two  recent  years  of  VA  loan  experience 
in  that  capacity.  Also,  firms  may  meet 
the  experience  requirement  if  they  have 
functioned  for  at  least  2  recent  years  as 
an  agent  for  lenderfs)  making  VA  loans, 
and  they  provide  letters  of 
recommendation  from  the  sponsoring 
lender(s).  VA  offers  these  alternative 
experience  requirements  to  make  it 
easier  for  more  mortgage  lenders  to 
participate  in  the  VA  loan  guaranty 
program.  This  proposed  regulatory 
change  eases  these  requirements  by 
reducing  the  number  of  years'  of 
experience  from  3  to  2.  However,  to 
ensure  that  a  potential  program 
participant  has  sufficient  recent 
experience,  VA  proposes  to  require  that 
lenders  have  closed  a  minimum  of  10 
loans  within  the  past  24  months. 

VA  is  also  proposing  to  amend  this 
section's  requirements  concerning 
working  capital  and  lines  of  credit.  VA 
currently  requires  that  a  lender  have  a 
minimum  of  $50,000  working  capital. 
This  proposal  would  ease  VA 
requirements  by  accepting,  as  an 
alternative,  a  demonstrated  net  worth  of 
$250,000,  as  defined  by  the  Department 
of  Housing  and  Urban  Development 
(HUD)  and  reported  to  VA  in  the 
lender's  wnnua]  fimancial  statements, 
prepared  by  a  certified  public 
accountant  (CPA).  The  alternative  net 
worth  requirement  is  the  standard 
currently  in  use  by  HUD.  Since  most  VA 
program  participants  are  also  HUD 
lenders,  with  this  regulatory 
amendment,  it  will  be  less  burdensome 
for  these  lenders  to  comply  with  VA 
requirements  and  would  still  provide 
adequate  protection  for  VA  loans.  In 
addition,  VA's  proposed  change 
concerning  Unes  of  credit  clarifies  that 
by  an  "unrestricted"  line  of  credit  VA 
means  that  the  funds  must  be  available 
based  upon  the  loan  meeting  VA 
requirements  and  not  restricted  to  those 
VA  loans  that  the  investor  wants  to 
fund. 


Finally,  VA  is  proposing  changes  to 
its  requirements  for  approved 
underwriter  eligibility  and  training. 
Currently,  VA  requires  that  an 
underwriter  must  have  a  minimimi  of  3 
years'  experience  in  mortgage  lending  in 
reviewing  credit  and  making 
underwriting  decisions,  with  at  least  2 
recent  years  in  connection  with  loans 
submitted  to  VA  for  guaranty.  This 
experience  must  have  been  with  an 
institutional  investor  originating  for  its 
own  portfolio  or  purchasing  VA  loans, 
or  with  an  originator  selling  this  type  of 
loan  to  investors.  VA  is  proposing  to 
amend  38  CFR  36.4348  to  provide  that 
these  experience  requirements  will  be 
satisfied  if  the  nominee  has  3  years  of 
combined  experience  in  processing,  pre- 
underwriting.  and  underwriting,  at  least 
1  recent  year  of  which  must  be  related 
to  underwiting.  Alternatively,  the 
nominee  must  be  designated  as  an 
Accredited  Residential  Underwriter 
(ARU)  by  the  Mortgage  Bankers 
Association  (MBA)  within  the  last  3 
years.  This  change  is  proposed  because 
VA  has  determined  that  recognition  as 
an  ARU  by  the  MBA  demonstrates 
proficiency  in  mortgage  underwriting. 
This  change  will  make  it  easier  for  more 
qualified  lenders  to  become  program 
participants  than  before.  In  addition,  an 
applicant  must  be  employed  on  a  full- 
time  basis  by  the  lender  and  he  or  she 
must  attend  training  sponsored  by  the 
VA  Regional  Office  within  90  days  of 
approval  as  a  VA  underwriter.  This  is  in 
order  to  make  sure  that  the  underwriter 
receives  up-to-date  training  in  VA 
program  requirements  and  to  enable 
him  or  her  to  become  familiar  with  the 
local  VA  Regional  Office. 

VA  also  proposes  to  stop  requiring 
that  the  underwriter  be  located  in  the 
lender's  home  office  or  in  an  approved 
regional  underwriting  office,  provided 
the  lender  certifies  that  the  underwriter 
is  not  supervised  by  a  branch  manager 
or  other  person  with  production 
responsibilities.  The  reason  for  this  is 
that  VA  recognizes  that  changes  in  the 
lending  industry  may  dictate  more 
flexible  corporate  structures.  Since  the 
lender  is  responsible  to  VA  for  the 
quality  of  the  underwriting  performed 
by  its  employees,  VA  can  be  Qexible 
about  the  location  of  the  lender's 
underwriters. 

It  also  is  proposed  to  amend  §  36.4349 
to  clarify  the  current  practice  regarding 
withdrawal  of  automatic-processing 
authority  for  non-supervised  lenders 
during  their  probationary  period.  In  this 
regard,  it  is  proposed  that  automatic 
authority  may  be  withdrawn  for  any  of 
the  reasons  applicable  to  non- 
probationary  automatic  lenders 
regardless  of  whether  deficiencies 
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previously  have  been  brought  to  the 
attention  of  the  probationary  lender. 

Minor  changes  are  proposed  to 
§  36.4349  to  conform  the  language  to 
proposed  changes  in  §  36.4348  regarding 
the  alternate  financial  criteria  of 
adjusted  net  worth  and  the  provision 
that  automatic- processing  authority  may 
be  withdrawn  at  any  time  for  failure  to 
meet  basic  qualifying  and/or  annual 
recertification  requirements.  Also,  other 
nonsubstantitive  changes  would  be 
made  for  purposes  of  clarification. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520), 
proposed  38  CFR  36.4303(a).  (c).  (d).  (e). 
(f),  (g),  (i).  and  (1);  36.4330(a)  and  (b); 
and  36.4348(b),  (c),  and  (d),  which  are 
set  forth  in  full  in  the  text  portion  of  this 
document,  contain  collections  of 
information.  These  provisions,  which 
include  republished  provisions, 
prescribe  the  information  to  be 
submitted  by  lenders  in  order  to  qualify 
for  participation  in  the  VA  Loan 
Guaranty  Program  as  "automatic" 
lenders,  i.e..  lenders  who  VA  has 
approved  as  qualified  to  close  loans  to 
veterans  without  submitting  the 
paperwork  to  VA  for  prior  approval  (38 
CFR  36.4348-36.4349).  These  sections 
contain  material  that  explains  what 
information  is  necessary  and  the  quality 
of  the  information  needed  for  lenders  to 
qualify  as  "automatic"  lenders 
(§  36.4348(b),  (c),  and  (d)).  These 
sections  also  include  a  requirement  for 
explanations  of  delays  in  reporting 
loans  (§  36.4303);  and  maintenance  of 
records  requirements  (§  36.4330(a)  and 
(b)).  Also,  as  required  under  section 
3507(d)  of  the  Act,  VA  has  submitted  a 
copy  of  this  proposed  rulemaking  action 
to  the  Office  of  Management  and  Budget 
(OMB)  for  its  review  of  the  collection  of 
information. 

OMB  assigns  control  numbers  to 
collections  of  information  it  approves. 
VA  may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Comments  on  the  collections  of 
information  should  be  submitted  to  the 
Office  of  Management  and  Budget, 
Attention.  Desk  Officer  for  the 
Department  of  Veterans  Affairs,  Office 
of  Information  and  Regulatory  Affairs, 
Washington.  DC  20503.  with  copies  to 
the  Director,  Office  of  Regulations 
Management  (02D),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  'RIN  2900-AH23." 


Title:  VA-Guaranteed  Loans  on  the 
Automatic  Basis.  Withdrawal  of 
Automatic-processing  Authority, 
Record-retention  Requirements,  and 
Elimination  of  Late  Reporting  Waivers. 

Summary  of  collection  of  infonnation : 
Pursuant  to  38  U.S.C  3702(d),  mortgage 
lenders  can  be  authorized  to  participate 
in  the  VA  Loan  Guaranty  Program  as 
"automatic"  lenders,  i.e..  lenders 
qualified  to  close  loans  to  veterans 
without  submitting  the  paperwork  to 
VA  for  prior  approval.  The  proposed 
regulatory  amendments  would  require 
that  prospective  "automatic"  lenders 
provide  VA  with  a  certification  (38  CFR 
36.4348(b)(2))  and  other  limited 
informaUon  (§  36.4348((b).  (c),  and  (d)) 
in  order  to  be  approved  as  qualified  to 
close  loans  to  veterans  without 
submitting  the  loan  to  VA  for  prior 
approval. 

Description  of  the  need  for 
information  and  proposed  use  of 
information:  If  a  lender  is  going  to 
obligate  VA  to  guarantee  loans  without 
VA's  prior  approval,  VA  must  be  able  to 
determine  that  such  a  lender  is 
sufficiently  qualified  to  do  so.  At  the 
same  time.  VA  needs  to  stay  current 
with  industry  standards  with  regard  to 
underwriter  qualifications,  methods  of 
obtaining  information,  and  other 
Government  agency  lending  practices. 

Description  of  likely  respondents: 
Mortgage  lenders  who  make  VA- 
guaranteed  home  loans. 

Estimated  number  of  respondents: 
Approximately  4,630  per  year. 

Estimated  frequency  of  responses: 
Most  of  this  information  is  collected  on 
a  "one-time"  basis  or  on  an  annual 

basis. 

Estimated  average  burden  per 
collection:  The  information  collected  for 
submission  to  VA  is,  in  large  part, 
already  being  prepared  for  participation 
in  other  government  lending  programs. 
Most  lenders  who  participate  in  the  VA 
Loan  Guaranty  Program  also  participate 
in  other  Government  lending  programs. 
The  remaining  information  collections 
will  have  an  estimated  annual  burden  of 
about  1  hour  per  respondent. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  The  information 
collected  for  submission  to  VA  is 
prepared,  for  the  most  part,  as  a 
customary  business  practice.  These 
information  collections  are  elements  of 
a  package  of  information  prepared  by 
lenders  who  participate  in  any 
Government  lending  program.  The 
remaining  information  collections  are 
usually  already  being  provided  to  VA 
lenders  who  are  or  who  wish  to  be 
automatic  VA  lenders.  These  regulatory 
changes  merely  make  minor 
adjustments  in  the  manner  of  collection 


to  conform  VA  requirements  to  industry 
norms.  The  result,  for  the  most  part,  is 
that  lenders  will  be  able  to  provide  to 
VA  information  they  have  already 
prepared  for  use  in  other  Goverrunent 
lending  programs. 

The  volume  of  cases  is  estimated  to  be 
about  4.630.  Not  all  this  information 
will  be  required  in  all  cases,  dep)ending 
on  the  circumstances  of  each  lender. 
Information  collection  per  case  is 
approximately  1  hour.  Most  of  this 
information  is  already  being  collected 
by  lenders  who  have  Direct 
Endorsement  authority  from  HUD. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

OMB  is  required  to  make  a  decision 
concerning  the  proposed  collection  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This  does  not  affect  the 
deadline  for  the  public  to  conunent  on 
the  proposed  regulations. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
these  proposed  regulatory  amendments 
will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612. 
Industry  norms  for  other  lending 
programs  already  require  lenders  to 
comply  with  most  of  the  proposed 
standards  set  forth  in  this  regulatory 
package.  FiMher,  activities  concerning 
loans  subject  to  the  VA  Loan  Guaranty 
Program  do  not  constitute  a  significant 
portion  of  activities  of  small  businesses. 
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The  Catalog  of  Federal  Domestic   . 
Assistance  Program  numbers  are  64.114 
and  64.119. 

List  of  Subjects  in  38  CFR  Part  36 

Condominiums,  Handicapped, 
Housing  loan  programs — housing  and 
community  development.  Manufactured 
homes.  Veterans. 

Approved:  July  3,  1997. 
Henhel  W.  Gober, 
Acting  Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  36  is  proposed  to 
be  amended  as  set  forth  below: 

PART  36— LOAN  GUARANTY 

1.  The  authority  citation  for  part  36, 
§§  36.4300  through  36.4375  continues  to 
read  as  follows: 

Authority:  Sections  36.4300  through 
36.4374  issued  under  38  U.S.C.  §§  101,  501, 
3701-3704,  3710,  3712-3714,  3720,  3729, 
3732,  unless  otherwise  noted. 

2.  Section  36.4303  is  revised  to  read 
follows: 

§36.4303    Reporting  requirements. 

(a)  With  respect  to  loans 
automatically  guaranteed  under  38 
U.S.C.  3703(a)(1),  evidence  of  the 
guaranty  will  be  issuable  to  a  lender  of 
a  class  described  under  38  U.S.C. 
3702(d)  if  the  loan  is  reported  to  the 
Secretary  within  60  days  following  full 
disbursement  and  upon  the  certification 
of  the  lender  that: 

(1)  No  default  exists  thereunder 
which  has  continued  for  more  than  30 
days; 

(2)  Except  for  acquisition  and 
improvement  loans  as  defined  in 

§  36.4301,  any  construction,  repairs, 
alterations,  or  improvements  effected 
subsequent  to  the  appraisal  of 
reasonable  value,  and  paid  for  out  of  the 
proceeds  of  the  loan,  which  have  not 
been  inspected  and  approved  upon 
completion  by  a  compliance  inspector 
designated  by  the  Secretary,  have  been 
completed  properly  in  full  accordance 
with  the  plans  and  specifications  upon 
which  the  original  appraisal  was  based; 
and  any  deviations  or  changes  of 
identity  in  said  property  have  been 
approved  as  required  in  §  36.4304 
concerning  guaranty  or  insurance  of 
loans  to  veterans; 

(3)  The  loan  conforms  otherwise  with 
the  applicable  provisions  of  38  U.S.C. 
Chapter  37  and  of  the  regulations 
concerning  guaranty  or  insurance  of 
loans  to  veterans. 

(Authority:  38  U.S.C.  3703(c)(l}) 

(b)  Loans  made  pursuant  to  38  U.S.C. 
3703(a),  although  not  entitled  to 
automatic  insurance  thereunder,  may. 


when  made  by  a  lender  of  a  class 
described  in  38  U.S.C.  3702(d)(1),  be 
reported  for  issuance  of  an  insurance 
credit. 

(Authority:  38  U.S.C.  3702(d).  3703(a)(2)) 

(c)  Each  loan  proposed  to  be  made  to 
an  eligible  veteran  by  a  lender  not 
within  a  class  described  in  38  U.S.C. 
3702(d)  shall  be  submitted  to  the 
Secretary  for  approval  prior  to  closing. 
Lenders  described  in  38  U.S.C.  3702(d) 
shall  have  the  optional  right  to  submit 
any  loan  for  such  prior  approval.  The 
Secretary,  upon  determining  any  loan  so 
submitted  to  be  eligible  for  a  guaranty, 
or  for  insurance,  will  issue  a  certificate 
of  commitment  with  respect  thereto. 

(d)  A  certificate  of  commitment  shall 
entitle  the  holder  to  the  issuance  of  the 
evidence  of  guaranty  or  insurance  upon 
the  ultimate  actual  payment  of  the  full 
proceeds  of  the  loan  for  the  purposes 
described  in  the  original  report  and 
upon  the  submission  within  60  days 
thereafter  of  a  supplemental  report 
showing  that  fact  and: 

(1)  The  identity  of  any  property 
purchased  therewith, 

(2)  That  all  property  purchased  or 
acquired  with  the  proceeds  of  the  loan 
has  been  encumbered  as  required  by  the 
regulations  concerning  guaranty  or 
insurance  of  loans  to  veterans, 

(3)  Except  for  acquisition  and 
improvement  loans  as  defined  in 

§  36.4301(c),  any  construction,  repairs, 
alterations,  or  improvements  paid  for 
out  of  the  proceeds  of  the  loan,  which 
have  not  been  inspected  and  approved 
subsequent  to  completion  by  a 
compliance  inspector  designated  by  the 
Secretary,  have  been  completed 
properly  in  full  accordance  with  the 
plans  and  specifications  upon  which  the 
original  appraisal  was  based;  and  that 
any  deviations  or  changes  of  identity  in 
said  property  have  been  approved  as 
required  by  §  36.4304,  and 

(4)  That  the  loan  conforms  otherwise 
with  the  applicable  provisions  of  38 
U.S.C.  Chapter  37  and  the  regulations 
concerning  guaranty  or  insurance  of 
loans  to  veterans. 

(Authority;  38  U.S.C.  3703(c)(1)) 

(e)  Upon  the  failure  of  the  lender  to 
report  in  accordance  with  the  provisions 
of  paragraph  (d)  of  this  section,  the 
certificate  of  commitment  shall  have  no 
further  effect,  or  the  amount  of  guaranty 
or  insurance  shall  be  reduced  pro  rata, 
as  may  be  appropriate  under  the  facts  of 
the  case:  Provided,  nevertheless,  that  if 
the  loan  otherwise  meets  the 
requirements  of  this  section,  said 
certificate  of  commitment  may  be  given 
effect  by  the  Secretary,  notwithstanding 


the  report  is  received  after  the  date 
otherwise  required. 

(f)  For  loans  not  reported  within  60 
days,  evidence  of  guaranty  will  be 
issued  only  if  the  loan  report  is 
accompanied  by  a  statement  signed  by 
a  corporate  officer  of  the  lending 
institution  which  explains  why  the  loan 
was  reported  late  The  statement  must 
identify  the  case  or  cases  in  issue  and 
must  set  forth  the  sp>ecific  reason  or 
reasons  why  the  loan  was  not  submitted 
on  time.  Upon  receipt  of  such  a 
statement  evidence  of  guaranty  will  be 
issued.  A  pattern  of  late  reporting  and 
the  reasons  therefore  will  be  considered 
by  VA  in  taking  action  under  §  36.4349. 

(g)  Evidence  of  a  guaranty  will  be 
issued  by  the  Secretary  by  appropriate 
endorsement  on  the  note  or  other 
instnmient  evidencing  the  obligation,  or 
by  a  separate  certificate  at  the  option  of 
the  lender.  Notice  of  credit  to  an 
insurance  account  will  be  given  to  the 
lender.  Unused  certificates  of  eligibility 
issued  prior  to  March  1,  1946,  are  void. 
No  certificate  of  commitment  shall  be 
issued  and  no  loan  shall  be  guaranteed 
or  insured  unless  the  lender,  the 
veteran,  and  the  loan  are  shown  to  be 
eligible.  Evidence  of  guaranty  or 
insurance  will  not  be  issued  on  any  loan 
for  the  purchase  or  construction  of 
residential  property  unless  the  veteran, 
or  the  veteran's  spouse  in  the  case  of  a 
veteran  who  caimot  occupy  the  property 
because  of  active  duty  status  with  the 
Armed  Forces,  certifies  in  such  form  as 
the  Secretary  shall  prescribe,  that  the 
veteran,  or  spouse  of  the  active  duty 
veteran,  intends  to  occupy  the  property 
as  his  or  her  home.  Guaranty  or 
insurance  evidence  will  not  be  issued 
on  any  loan  for  the  alteration, 
improvement,  or  repair  of  any 
residential  property  or  on  a  refinancing 
loan  unless  the  veteran,  or  spouse  of  an 
active  duty  service  member,  certifies 
that  he  or  she  presently  occupies  the 
property  as  his  or  her  home.  An 
exception  to  this  is  if  the  home 
improvement  or  refinancing  loan  is  for 
extensive  changes  to  the  property  which 
will  prevent  the  veteran  or  the  spouse 

of  the  active  duty  veteran  from 
occupying  the  property  while  the  work 
is  being  completed.  In  such  a  case  the 
veteran  or  spouse  of  the  active  duty 
veteran  must  certify  that  he  or  she 
intends  to  occupy  or  reoccupy  the 
property  as  his  or  her  home  upon 
completion  of  the  substantial 
improvements  or  repairs.  All  of  the 
mentioned  certifications  must  take  place 
at  the  time  of  loan  application  and 
closing  except  in  the  case  of  loans 
automatically  guaranteed,  in  which  case 
veterans  or  in  the  case  of  an  active  duty 
veteran,  the  veteran's  spouse  shall  make 


37828 


Federal  Register  /  Vol.  62.  No.  135  /  Tuesday.  July  15,  1997  /  Proposed  Rules 


the  required  certification  only  at  the 
time  the  loan  is  closed. 
(Authority:  38  use.  3704(c)) 

(h)  Subject  to  compliance  with  the 
regulations  concerning  guaranty  or 
insurance  of  loans  to  veterans,  the 
certificate  of  guaranty  or  the  evidence  of 
insurance  credit  will  be  issuable  within 
the  available  entitlement  of  the  veteran 
on  the  basis  of  the  loan  stated  in  the 
final  loan  report  or  certification  of  loan 
disbursement,  except  for  refinancing 
loans  for  interest  rate  reductions.  The 
available  entitlement  of  a  veteran  will 
be  determined  by  the  Secretary  as  of  the 
date  of  receipt  of  an  application  for 
guaranty  or  insurance  of  a  loan  or  of  a 
loan  report.  Such  date  of  receipt  shall  be 
the  date  the  application  or  loan  report 
is  date-stamped  into  VA.  Eligibility 
derived  from  the  most  recent  period  of 
service. 

(1)  Shall  cancel  any  unused 
entitlement  derived  from  any  earlier 
period  of  service,  and 

(2)  Shall  be  reduced  by  the  amount  by 
which  entitlement  from  service  during 
any  earlier  period  has  been  used  to 
obtain  a  direct,  guaranteed,  or  insured 

loan. 

(i)  On  property  which  the  veteran 
owns  at  die  time  of  application,  or 

(ii)  As  to  which  the  Secretary  has 
incurred  actual  liability  or  loss,  unless 
in  the  event  of  loss  or  the  incurrence 
and  payment  of  such  liability  by  the 
Secretary,  the  resulting  indebtedness  of 
the  veteran  to  the  United  States  has 
been  paid  in  full.  Provided.  That  if  the 
Secretary  issues  or  has  issued  a 
certificate  of  commitment  covering  the 
loan  described  in  the  application  for 
guaranty  or  insurance  or  in  the  loan 
report,  the  amount  and  percentage  of 
guaranty  or  the  amount  of  the  insurance 
credit  contemplated  by  the  certificate  of 
conunitment  shall  not  be  subject  to 
reduction  if  the  loan  has  been  or  is 
closed  on  a  date  which  is  not  later  than 
the  expiration  date  of  the  certificate  of 
commitment,  notwithstanding  that  the 
Secretary  in  the  meantime  and  prior  to 
the  issuance  of  the  evidence  of  guaranty 
or  insurance  shall  have  incurred  actual 
liability  or  loss  on  a  direct,  guaranteed, 
or  insured  loan  previously  obtained  by 
the  borrower.  For  the  purposes  of  this 
paragraph,  the  Secretary  will  be  deemed 
to  have  incurred  actual  loss  on  a 
guaranteed  or  insured  loan  if  the 
Secretary  has  paid  a  guaranty  or 
insurance  claim  thereon  and  the 
veteran's  resultant  indebtedness  to  the 
Government  has  not  been  paid  in  full, 
and  to  have  incurred  actual  liability  on 
a  guaranteed  or  insured  loan  if  the 
Secretary  is  in  receipt  of  a  claim  on  the 
guaranty  or  insurance  or  is  in  receipt  of 


a  notice  of  default.  In  the  case  of  a  direct 
loan,  the  Secretary  will  be  deemed  to 
have  incurred  an  actual  loss  if  the  loan 
is  in  default.  A  loan,  the  proceeds  of 
which  are  to  be  disbursed  progressively 
or  at  intervals,  will  be  deemed  to  have 
been  closed  for  the  purposes  of  this 
paragraph  if  the  loan  has  been 
completed  in  all  respects  excepting  the 
actual  "payout"  of  the  entire  loan 
proceeds. 
(Authority:  38  U.S.C.  3702(a),  3710(c)) 

(i)  Any  amounts  that  are  disbursed  for 
an  ineligible  purpose  shall  be  excluded 
in  computing  the  amount  of  guaranty  or 
insurance  credit. 

(j)  Notwithstanding  the  lender  has 
erroneously,  but  without  intent  to 
misrepresent,  made  certification  with 
respect  to  paragraph  (a)(1)  of  this 
section,  the  guaranty  or  insurance  will 
become  effective  upon  the  curing  of 
such  default  and  its  continuing  current 
for  a  period  of  not  less  than  60  days 
thereafter.  For  the  purpose  of  this 
paragraph  a  loan  will  be  deemed  current 
so  long  as  the  installment  is  received 
within  30  days  after  its  due  date. 

(k)  No  guaranty  or  insurance 
commitment  or  evidence  of  guaranty  or 
insurance  will  be  issuable  in  respect  to 
any  loan  to  finance  a  contract  which: 

(1)  Is  for  the  purchase,  construction, 
repair,  alteration,  or  improvement  of  a 
dwelling  or  farm  residence; 

(2)  Is  dated  on  or  after  June  4. 1969; 

(3)  Provides  for  a  purchase  price  or 
cost  to  the  veteran  in  excess  of  the 
reasonable  value  established  by  the 
Secretary;  and 

(4)  Was  signed  by  the  veteran  prior  to 
the  veteran's  receipt  of  notice  of  such 
reasonable  value;  unless  such  contract 
includes,  or  is  amended  to  include,  a 
provision  substantially  as  follows: 

It  is  expressly  agreed  that,  actwithstanding 
any  other  provisions  of  this  contract,  the 
purchaser  shall  not  incur  any  penalty  by 
forfeiture  of  earnest  money  or  otherwise  or  be 
obligated  to  complete  the  purchase  of  the 
property  described  herein,  if  the  contract 
purchase  price  or  cost  exceeds  the  reasonable 
value  of  the  property  established  by  the 
IDepartment  of  Veterans  Affairs.  The 
purchaser  shall,  however,  have  the  privilege 
and  option  of  proceeding  with  the 
consummation  of  this  contract  without 
regard  to  the  amount  of  the  reasonable  value 
established  by  the  Department  of  Veterans 
Affairs. 
(Authority:  38  U.S.C  501.  3703(c)(1)) 

(1)  With  respect  to  any  loan  for  which 
a  commitment  was  made  on  or  after 
March  1. 1988,  the  Secretary  must  be 
notified  whenever  the  holder  receives 
knowledge  of  disposition  of  the 
residential  property  securing  a  VA 
guaranteed  loan. 


(1)  If  the  seller  applies  for  prior 
approval  of  the  assumption  of  the  loan. 

then: 

(i)  A  holder  (or  its  authorized 
servicing  agent)  who  is  an  automatic 
lender  must  examine  the 
creditworthiness  of  the  pim:haser  and 
determine  compliance  writh  the 
provisions  of  38  U.S.C.  3714.  The 
creditworthiness  review  must  be 
performed  by  the  party  that  has 
automatic  authority.  If  both  the  holder 
and  its  servicing  agent  are  automatic 
lenders,  then  they  must  decide  between 
themselves  which  one  will  make  the 
determination  of  creditworthiness, 
whether  the  loan  is  ciurent  and  whether 
there  is  a  contractual  obligation  to 
assume  the  loan,  as  required  by  38 
U.S.C.  3714.  If  the  actual  loan  holder 
does  not  have  automatic  authority  and 
its  servicing  agent  is  an  automatic 
lender,  then  the  servicing  agent  must 
make  the  determinations  required  by  38 
U.S.C.  3714  on  behalf  of  the  holder.  The 
actual  holder  will  remain  ultimately 
responsible  for  any  failure  of  its 
servicing  agent  to  comply  with  the 
applicable  law  and  VA.  regulations. 

(A)  If  the  assiunption  is  approved  and 
the  transfer  of  the  security  is  completed, 
then  the  notice  required  by  this 
paragraph  shall  consist  of  the  credit 
package  (unless  previously  provided  in 
accordance  with  paragraph  (k)(l)(i)(B)  of 
this  section)  and  a  copy  of  the  executed 
deed  and/or  assumption  agreement  as 
required  by  VA  office  of  jurisdiction. 
The  notice  shall  be  submitted  to  the 
Department  with  VA  receipt  for  the 
funding  fee  provided  for  in 

§  36.4312(e)(3)  of  this  part. 

(B)  If  the  application  for  assumption 
is  disapproved,  the  holder  shall  notify 
the  seller  and  the  purchaser  that  the 
decision  may  be  appealed  to  VA  office 
of  jurisdiction  within  30  days.  The 
holder  shall  make  available  to  that  VA 
office  all  items  used  by  the  holder  in 
making  the  holder's  decision  in  case  the 
decision  is  appealed  to  VA.  If  the 
application  remains  disapproved  after 
60  days  (to  allow  time  for  appeal  to  and 
review  by  VA).  then  the  holder  must 
refund  $50  of  any  fee  previously 
collected  under  the  provisions  of 
§  36.4312(d)(8)  of  this  part.  If  the 
application  is  subsequently  approved 
and  the  sale  is  completed,  then  the 
holder  (or  its  authorized  servicing  agent) 
shall  provide  the  notice  described  in 
paragraph  (k)(l)(i)(A)  of  this  section. 

(C)  In  performing  the  requirements  of 
paragraph  (k)(l)(i)(A)  or  (k)(l)(i)(B)  of 
this  section,  the  holder  must  complete 
its  examination  of  the  creditworthiness 
of  the  prospective  purchaser  and  advise 
the  seller  no  later  than  45  days  after  the 
date  of  receipt  by  the  holder  of  a 
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complete  application  package  for  the 
approval  of  the  assiunption.  The  45-day 
period  may  be  extended  by  an  interval 
not  to  exceed  the  time  caused  by  delays 
in  processing  of  the  application  that  are 
documented  as  beyond  the  control  of 
the  holder,  such  as  employers  or 
depositories  not  responding  to  requests 
for  verifications,  which  were  timely 
forwarded,  or  follow-ups  on  those 
reouests. 

(ii)  If  neither  the  bolder  nor  its 
authorized  servicing  agent  is  an 
automatic  lender,  the  notice  to  VA  shall 
include: 

(A)  Advice  regarding  whether  the  loan 
is  current  or  in  default; 

(B)  A  copy  of  the  purchase  contract; 
and 

(C)  A  complete  credit  package 
developed  by  the  holder  which  the 
Secretary  may  use  for  determining  the 
creditworthiness  of  the  piut:haser. 

(D)  The  notice  and  documents 
required  by  this  section  must  be 
submitted  to  VA  office  of  jurisdiction  no 
later  than  35  days  after  the  date  of 
receipt  by  the  holder  of  a  complete 
application  package  for  the  approval  of 
the  assumption,  subject  to  the  same 
extensions  as  provided  in  paragraph 
(k)(l){i)  of  this  section.  If  the 
assiunption  is  not  automatically 
approved  by  the  holder  or  its  authorized 
agent,  pursuant  to  the  automatic 
authority  provisions,  $50  of  any  fee 
collected  in  accordance  with 

§  36.4312(d)(8)  of  this  part  must  be 
refunded.  If  the  Department  of  Veterans 
Affairs  does  not  approve  the 
assumption,  the  holder  will  be  notified 
and  an  additional  $50  of  any  fee 
collected  under  §  36.4312(d)(8)  must  be 
refunded  following  the  expiration  of  the 
30-day  appeal  period  set  out  in 
paragraph  (k)(l)(i)(B)  of  this  section.  If 
such  an  ap{>eal  is  made  to  the 
Department  of  Veterans  Affairs,  then  the 
review  will  be  conducted  at  the 
Department  of  Veterans  Affiairs  office  of 
jurisdiction  by  an  individual  who  vvas 
not  involved  in  the  original  disapproval 
decision.  If  the  application  for 
assumption  is  approved  and  the  transfer 
of  security  is  completed,  then  the  holder 
(or  its  authorized  servicing  agent)  shall 
provide  the  notice  required  in  paragraph 
(k)(l)(i)(A)  of  this  section. 

(2)  If  the  seller  fails  to  notify  the 
holder  before  disposing  of  property 
securing  the  loan,  the  holder  shall  notify 
the  Secretary  within  60  days  after 
learning  of  the  transfer.  Such  notice 
shall  advise  whether  or  not  the  holder 
intends  to  exercise  its  option  to 
immediately  accelerate  the  loan  and 
whether  or  not  an  opportunity  will  be 
extended  to  the  transferor  and  transferee 
to  apply  for  retroactive  approval  of  the 


assumption  under  the  terms  of  this 
paragraph. 

(Authority:  38  U.S.C  3714) 

(Approved  by  the  Office  of  Management  and 

Budget  (OMB)  under  control  number  2900- 

0516) 

3.  Section  36.4330  is  revised  to  read 
as  follows: 


S3e.4330    MaMMMfWCOf 

(a)  The  holder  shall  maintain  a  record 
of  the  amounts  of  payments  received  on 
the  obligation  and  disbursements 
chargeable  thereto  and  the  dates  thereof 
This  record  shall  be  maintained  until 
the  Secretary  ceases  to  be  liable  as 
guarantor  or  insurer  of  the  loan.  For  the 
purpose  of  any  accounting  with  the 
Secretary  or  computation  of  a  claim,  any 
holder  who  fails  to  maintain  such 
record  shall  be  presumed  to  have 
received  on  the  dates  due  all  sums 
which  by  the  terms  of  the  contract  are 
payable  prior  to  date  of  claim  for 
default,  and  the  burden  of  going  forward 
with  evidence  and  of  ultimate  proof  of 
the  contrary  shall  be  on  such  holder. 

(b)  The  lender  shall  retain  copies  of 
all  loan  origination  records  on  a  VA 
guaranteed  loan  for  at  least  two  years 
from  the  date  of  loan  closing.  Loan 
origination  records  include  the  loan 
application,  including  any  preliminary 
application,  verifications  of 
employment  and  deposit,  all  credit 
reports,  including  preliminary  credit 
reports,  copies  of  each  sales  contract 
and  addendums,  letters  of  explanation 
for  adverse  credit  items,  discrepancies 
and  the  like,  direct  references  from 
creditors,  correspondence  with 
employers,  appraisal  and  compliance 
inspection  reports,  reports  on  termite 
and  other  inspections  of  the  property, 
builder  change  orders,  and  all  closing 
papers  and  documents. 

(Authority:  38  U.S.C  501.  3703(c)(1)) 

(c)  The  Secretary  has  the  right  to 
inspect,  examine,  or  audit,  at  a 
reasonable  time  and  place,  the  records 
or  accounts  of  a  lender  or  holder 
pertaining  to  loans  guaranteed  or 
insured  by  the  Secretary. 

(Approved  by  OMB  under  control  number 
2900-0515) 

136.4335    [AiMnded] 

4.  In  §  36.4335,  paragraphs  (a)  and  (b) 
are  removed;  and  paragraphs  (c),  (d),  (e), 
(f),  (g),  and  (h)  are  redesignated  as 
paragraphs  (a),  (b),  (c),  (d),  (e),  and  (f), 
respectively.  In  addition,  the  authority 
citation  after  the  newly  redesignated 
paragraph  (e)  is  removed. 

5.  In  §36.4348,  paragraphs  (d),  (e), 
and  (f)  are  redesignated  as  paragraphs 
(e),  (f),  and  (g),  respectively;  paragraphs 
(b),  (c),  and  newly  redesignated  (e)  are 


revised  and  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

S36.4348    Authortty to  ckM*  loww on tlM 

automatic  bMtt. 

•        •        •        *        • 

(b)  Non-supervised  lenders  of  the 
class  described  in  38  U.S.C.  3702(d)(3) 
must  apply  to  the  Secretary  for  authority 
to  process  loans  on  the  automatic  basis. 
Each  of  the  minimum  requirements 
listed  below  must  be  met  by  applicant 
lenders. 

(1)  Experience  The  firm  must  meet 
one  of  the  following  experience 
reauirements: 

(i)  The  firm  must  have  been  actively 
engaged  in  originating  VA  loans  for  at 
least  two  years,  have  a  VA  Lender  ID 
number  and  have  originated  and  closed 
a  minimum  of  ten  VA  loans  within  the 
past  two  years,  excluding  interest  rate 
red"r:tion  refinance  loans  (IRRRLs).  that 
I    .     ")een  propwrly  documented  and 
subL  ,rted  in  compliance  with  VA 
reau  .^ments  and  procedures;  or 

(ii)  The  firm  must  have  a  VA  ID 
number  and,  if  active  for  less  than  two 
years,  have  originated  and  closed  at 
least  25  VA  loans,  excluding  IRRRLs, 
that  have  been  properly  documented 
and  submitted  in  compliance  with  VA 
requirements  and  procedures;  or 

(iii)  Each  principal  officer  of  the  firm, 
who  is  actively  involved  in  managing 
origination  functions,  must  have  a 
minimum  of  two  recent  years' 
management  experience  in  the 
origination  of  VA  loans.  This  experience 
may  be  with  the  current  or  prior 
employer.  For  the  purposes  of  this 
requirement,  principal  officer  is  defined 
as  president  or  vice  president;  or 

(iv)  U  the  firm  has  been  operating  as 
an  agent  for  a  non-supervised  automatic 
lender  (sponsoring  lender),  the  firm 
must  sutunit  documentation  confirming 
that  it  has  a  VA  Lender  ID  number  and 
has  originated  a  minimum  of  ten  VA 
loans,  excluding  IRRRLs,  over  the  past 
two  years.  If  active  for  less  than  two 
years,  the  agent  must  have  originated  at 
least  25  VA  loans.  The  required 
documentation  is  a  copy  of  the  VA  letter 
approving  the  firm  as  an  agent  for  the 
sponsoring  lender;  a  copy  of  the 
corporate  resolution,  describing  the 
functions  the  agent  was  to  perform, 
submitted  to  VA  by  the  sponsoring 
lender;  and  a  letter  from  a  senior  officer 
of  the  sponsoring  lender  indicating  the 
number  of  VA  loans  submitted  by  the 
agent  each  year  and  that  the  loans  have 
been  properly  documented  and 
submitted  in  compliance  with  VA 
reauirements  and  procedures. 

(2)  Underwriter.  A  senior  officer  of  the 
firm  must  nominate  a  full-time  qualified 
employee(s]  to  act  in  the  firm's  behalf  as 
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underwritorls)  to  personally  review  and 
make  underwriting  decisions  on  VA 
loans  to  be  closed  on  the  automatic 
basis. 

(i)  Nominees  for  underwriter  must 
have  a  minimum  of  three  years 
experience  in  processing,  pre- 
underwriting  or  underwriting  mortgage 
loans.  At  least  one  recent  year  of  this 
experience  must  have  included  making 
underwriting  decisions  on  VA  loans. 
(Recent  is  defined  as  within  the  past 
three  years.)  A  VA  nomination  and 
current  resume,  outlining  the 
underwriter's  specific  experience  with 
VA  loans,  must  be  submitted  for  each 
underwriter  nominee. 

(ii)  Alternatively,  if  an  underwriter 
does  not  have  the  experience  outlined 
above,  the  underwriter  must  submit 
documentation  verifying  that  he  or  she 
is  a  current  Accredited  Residential 
Underwriter  (ARU)  as  designated  by  the 
Mortgage  Bankers  Association  (MBA). 

(iiil  If  an  underwriter  is  not  located  in 
the  lender's  corporate  office,  then  a 
senior  officer  must  certify  that  the 
underwriter  reports  to  and  is  supervised 
by  an  individual  who  is  not  a  branch 
manager  or  other  person  with 
production  responsibilities. 

(iv)  All  VA  approved  underwriters 
must  attend  a  1-day  (eight-hour)  training 
course  on  underwriter  responsibilities, 
VA  underwriting  requirements,  and  VA 
administrative  requirements,  including 
the  usage  of  VA  forms,  within  90  days 
of  approval  (if  VA  is  unable  to  make 
such  training  available  within  90  days, 
the  underv«iter  must  attend  the  first 
available  training).  Immediately  upon 
approval  of  a  VA  underwriter,  the  office 
of  jurisdiction  will  contact  the 
underwriter  to  schedule  this  training  at 
a  VA  regional  office  (VARO)  of  the 
underwriter's  choice.  This  training  is 
required  for  all  newly  approved  VA 
underwriters,  including  those  who 
qualified  for  approval  based  on  an  ARU 
designation,  as  well  as  VA  approved 
underwriters  who  have  not 
underwritten  VA  guaranteed  loans  in 
the  past  24  months.  Furthermore,  and  at 
the  discretion  of  any  VARO  in  whose 
jurisdiction  the  lender  is  originating  VA 
loans,, V A  approved  underwriters  who 
consistently  approve  loans  that  do  not 
meet  VA  credit  standards  may  be 
required  to  retake  this  training. 

(3)  Underwriter  Certification.  The 
lender  must  certify  that  all  underwriting 
decisions  as  to  whether  to  accept  or 
reject  a  VA  loan  will  be  made  by  a  VA 
approved  underwriter.  In  addition  each 
VA  approved  underwriter  will  be 
required  to  certify  on  each  VA  loan  that 
he  or  she  approves  that  the  loan  has 
been  personally  reviewed  and  approved 
by  the  underwriter. 


(4)  Financial  Requirements.  Each 
application  must  include  the  most 
recent  aimual  financial  statement 
audited  and  certified  by  a  certified 
public  accountant  (CPA).  If  the  date  of 
the  annual  financial  statement  precedes 
that  of  the  application  by  more  than  six 
months,  the  lender  must  also  attach  a 
copy  of  its  latest  internal  financial 
statement.  Lenders  are  required  to  meet 
either  the  working  capital  or  the 
minimum  net  worth  financial 
requirement  as  defined  below. 

0)  Working  Capital.  A  minimum  of 
$50,000  in  working  capital  must  be 
demonstrated. 

(A)  Working  capital  is  a  measure  of  a 
firm's  liquidity,  or  the  ability  to  pay  its 
short-term  debts.  Working  capital  is 
defined  as  the  excess  of  current  assets 
over  current  liabilities.  Current  assets 
are  defined  as  cash  or  other  liquid  assets 
convertible  into  cash  within  a  1-year 
period.  Current  liabilities  are  defined  as 
debts  that  must  be  paid  within  the  same 
1-year  time  frame. 

(B)  The  VA  determination  of  whether 
a  lender  has  the  required  minimum 
working  capital  is  based  on  the  balance 
sheet  of  the  lender's  annual  audited 
financial  statement.  Therefore,  either 
the  balance  sheet  must  be  classified  to 
distinguish  between  current  and  fixed 
assets  and  between  current  and  long- 
term  liabilities  or  the  information  must 
be  provided  in  a  footnote  to  the 
statement. 

(ii)  Net  Worth.  Lenders  must  show 
evidence  of  a  minimum  of  $250,000  in 
adjusted  net  worth.  Net  worth  is  a 
measure  of  a  firm's  solvency,  or  its 
ability  to  exist  in  the  long  run, 
quantified  by  the  payment  of  long-term 
debts.  Net  worth  as  defined  by  generally 
accepted  accounting  principles  (GAAP) 
is  total  assets  minus  total  liabilities. 
Adjusted  net  worth  for  VA  purposes  is 
the  same  as  the  adjusted  net  worth 
required  by  the  Department  of  Housing 
and  Urban  Development  (HUD),  net 
worth  less  certain  unacceptable  assets 
including: 

(A)  Any  assets  of  the  lender  pledged 
to  secure  obligations  of  another  fwrson 
or  entity. 

(B)  Any  asset  due  from  either  officers 
or  stockholders  of  the  lender  or  related 
entities,  in  which  the  lender's  officers  or 
stockholders  have  a  personal  interest, 
unrelated  to  their  position  as  an  officer 
or  stockholder. 

(C)  Any  investment  in  related  entities 
in  which  the  lender's  officers  or 
stockholders  have  a  personal  interest 
unrelated  to  their  position  as  an  officer 
or  stockholder. 

(D)  That  portion  of  an  investment  in 
joint  ventxires,  subsidiaries,  affiliates 
and/or  other  related  entities  which  is 


carried  at  a  value  greater  than  equity,  as 
adjusted.  "Equity  as  adjusted"  means 
the  book  value  of  the  related  entity 
reduced  by  the  amount  of  unacceptable     ' 
assets  carried  by  the  related  entity. 

(E)  All  intangibles,  such  as  goodwill, 
covenants  not  to  compete,  franchisee 
fees,  organization  costs,  etc.,  except 
unamortized  servicing  costs  carried  at  a 
value  established  by  an  arm's-length 
transaction  and  presented  in  accordance 
with  generally  accepted  accounting 
principles. 

(F)  "That  portion  of  an  asset  not  readily 
marketable  and  for  which  appraised 
values  are  very  subjective,  carried  at  a 
value  in  excess  of  a  substantially 
discounted  appraised  value.  Assets  such 
as  antiques,  art  work  and  gemstones  are 
subject  to  this  provision  and  should  be 
carried  at  the  lower  of  cost  or  market. 

(G)  Any  asset  that  is  principally  used 
for  the  personal  enjoyment  of  an  officer 
or  stockholder  and  not  for  normal 
business  purposes.  Adjusted  net  worth 
must  be  calculated  by  a  CPA  using  an 
audited  and  certified  balance  sheet  from 
the  lender's  latest  financial  statements. 
"Personal  interest"  as  used  in  this 
section  indicates  a  relationship  between 
the  lender  and  a  person  or  entity  in 
which  that  specified  person  (e.g.. 
spouse,  parent,  grandparent,  child, 
brother,  sister,  aunt,  uncle  or  in-law)  has 
a  financial  interest  in  or  is  employed  in 
a  management  position  by  the  lender. 

(5)  Lines  of  credit.  The  lender 
applicant  must  have  one  or  more  lines 
of  credit  aggregating  at  least  $1  million. 
The  identity  of  the  source(s)  of 
warehouse  lines  of  credit  must  be 
submitted  to  VA  and  the  applicant  must 
agree  that  VA  may  contact  the  named 
source(s)  for  the  piupose  of  verifying  the 
information.  A  line  of  credit  must  be 
unrestricted,  that  is.  funds  aie  available 
upon  demand  to  close  loans  and  are  not 
dependent  on  prior  investor  approval.  A 
letter  from  the  company(ies)  verifying 
the  unrestricted  line(s)  of  credit  must  be 
submitted  with  the  application  for 
automatic  authority. 

(6)  Permanent  investors.  If  the  lender 
customarily  sells  loans  it  originates,  it 
must  have  a  minimum  of  two 
permanent  investors.  The  names, 
addresses  and  telephone  numbers  of  the 
permanent  investors  must  be  submitted 
with  the  application. 

(7)  Liaison.  The  lender  applicant  must 
designate  an  employee  and  an  alternate 
to  be  the  primary  liaison  with  VA.  The 
liaison  officers  should  be  thoroughly 
familiar  with  the  lender's  entire 
operation  and  be  able  to  respond  to  any . 
query  from  VA  concerning  a  particular 
VA  loan  or  the  firm's  automatic 
authority. 
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(8)  Other  considerations.  All 
applications  will  also  be  reviewed  in 
light  of  the  following  considerations: 

(i)  There  must  be  no  factors  which 
indicate  that  the  firm  would  not 
exercise  the  care  and  diligence  required 
of  a  lender  originating  and  closing  VA 
loans  on  the  automatic  basis;  and 

(ii)  In  the  event  the  firm,  any  member 
of  the  board  of  directors,  or  any 
principal  officer  has  ever  been  debarred 
or  suspended  by  any  Federal  agency  or 
department,  or  any  of  its  directors  or 
officers  has  been  a  director  or  officer  of 
any  other  lender  or  corporation  that  was 
so  debarred  or  suspended,  or  if  the 
lender  applicant  ever  had  a  servicing 
contract  with  an  investor  terminated  for 
cause,  a  statement  of  the  facts  must  be 
submitted  with  the  application  for 
automatic  authority. 

(9)  Quality  Control  System.  In  order  to 
be  approved  as  a  non-supervised  lender 
for  automatic-processing  authority,  the 
lender  must  implement  a  written  quality 
control  system  which  ensures 
compliance  with  VA  requirements.  The 
lender  must  agree  to  furnish  findings 
imder  its  systems  to  VA  on  demand. 
The  elements  of  the  quality  control 
system  must  include  the  following: 

(i)  Underwriting  policies.  Each  office 
of  the  lender  shall  maintain  copies  of 
VA  credit  standards  and  all  available 
VA  underwriting  guidelines. 

(ii)  Corrective  measures.  The  system 
should  ensure  that  effective  corrective 
measures  are  taken  promptly  when 
deficiencies  in  loan  originations  are 
identified  by  either  the  lender  or  VA. 
Any  cases  involving  major 
discrepancies  which  are  discovered 
under  the  system  must  be  reported  to 
VA. 

(iii)  System  integrity.  The  quality 
control  system  should  be  independent 
of  the  mortgage  loan  production 
RiBction. 

(iv)  Scope.  The  review  of 
underwriting  decisions  and 
certifications  must  include  compliance 
with  VA  underwriting  requirements, 
sufficiency  of  documentation  and 
soundness  of  underwriting  judgments. 

(v)  Appraisal  quality.  For  lenders 
approved  for  the  Lender  Appraisal 
Ptocessing  Program  (LAPP),  the  quality 
control  system  must  specifically  contain 
provisions  concerning  the  adequacy  and 
quality  of  real  property  appraisals. 
While  the  lender's  quality  control 
personnel  need  not  be  appraisers,  they 
should  have  basic  familiarity  with 
appraisal  theory  and  techniques  so  that 
they  can  select  appropriate  cases  for 
review  if  discretionary  sampling  is  used, 
and  prescribe  appropriate  corrective 
action(s)  in  the  appraisal  review  process 
when  discrepancies  or  problems  are 


identified.  Copies  of  the  lender's  quality 
control  plan  or  self-policing  system 
evidencing  appraisal  related  matters 
must  be  provided  to  the  VA  office  of 
jurisdiction. 

(10)  Courtesy  closing.  The  lender- 
applicant  must  certify  to  VA  that  it  will 
not  close  loans  on  an  automatic  basis  as 
a  courtesy  or  accommodation  for  other 
mortgage  lenders,  whether  or  not  such 
lenders  are  themselves  approved  to 
close  on  an  automatic  basis  without  the 
express  approval  of  VA.  However,  a 
lender  with  automatic  authority  may 
close  loans  for  which  information  and 
supporting  credit  data  have  been 
developed  on  its  behalf  by  a  duly 
authorized  agent. 

(11)  Probation.  Lenders  meeting  these 
requirements  will  be  approved  to  close 
VA  loans  on  an  automatic  basis  for  a  1- 
year  period.  At  the  end  of  this  period, 
the  lender's  quality  of  underwriting,  the 
completeness  of  loan  submissions, 
compliance  with  VA  requirements  uid 
procedures,  and  the  delinquency  and 
foreclosure  rates  will  be  reviewed.  "^ 

(12)  Extensions  of  Automatic 
Authority.  When  a  lender  wants  its 
automatic  authority  extended  to  another 
State,  the  request  must  be  submitted, 
with  the  fee  designated  in  paragraph 
(eK5)  of  this  section,  to  the  VA  regional 
office  having  jurisdiction  in  the  State 
where  the  lender's  corporate  office  is 
located. 

(i)  When  a  lender  wants  its  automatic 
authority  to  include  loans  involving  a 
real  estate  brokerage  and/or  a  residential 
builder  or  developer  in  which  it  has  a 
financial  interest,  ov^ns,  is  owned  by,  or 
with  which  it  is  affiliated,  the  following 
documentation  must  be  submitted: 

(A)  A  corporate  resolution  from  the 
lender  and  each  affiliate  indicating  that 
they  are  separate  entities  operating 
independenUy  of  each  other.  The 
lender's  corporate  resolution  must 
indicate  that  it  will  not  give  more 
favorable  underwriting  consideration  to 
its  affiliate's  loans,  and  the  affiliate's 
corporate  resolution  must  indicate  that 
it  will  not  seek  to  influence  the  lender 
to  give  their  loans  more  favorable 
underwriting  consideration. 

(B)  Letters  from  permanent  investors 
indicating  the  percentage  of  all  VA 
loans  based  on  the  affiliate's  production 
originated  by  the  lender  over  a  1-year 
period  that  are  past  due  90  days  or 
more.  This  delinquency  ratio  must  be  no 
higher  than  the  national  average  for  the 
same  period  for  all  mortgage  loans. 

(ii)  When  a  lender  wants  its  automatic 
authority  extended  to  additional  States, 
the  lender  must  indicate  how  it  plans  to 
originate  VA  loans  in  those  States. 
Unless  a  lender  proposes  a 
telemarketing  plan,  VA  requires  that  a 


lender  have  a  presence  in  the  State,  that 
is,  a  branch  office,  an  agent  relationship, 
or  that  it  is  a  reasonable  distance  from 
one  of  its  offices  in  an  adjacent  State, 
i.e.,  50  miles.  If  the  request  is  based  on 
an  agency  relationship,  the 
documentation  ouUined  in  paragraph 
(b)(13)  of  this  section  must  be  submitted 
with  the  request  for  extension. 

(13)  Use  of  Agents.  A  lender  using  an 
agent  to  perform  a  portion  of  the  work 
involved  in  originating  and  closing  a  VA 
guaranteed  loan  on  an  automatic  basis 
must  take  full  responsibility  by 
certification  for  all  acts,  errors  and 
omissions  of  the  agent  or  other  entity 
and  its  employees  for  the  work 
performed.  Any  such  acts,  errors  or 
omissions  will  be  treated  as  those  of  the 
lender  and  appropriate  sanctions  may 
be  imposed  against  the  lender  and  its 
agent.  Lenders  requesting  an  agent  must 
submit  the  following  documentation  to 
the  VA  regional  office  having 
jurisdiction  for  the  lender's  corporate 
office: 

(i)  A  corporate  resolution  certifying 
that  the  lender  takes  full  responsibility 
for  all  acts,  errors  and  omissions  of  the 
agent  that  it  is  requesting.  The  corporate 
resolution  must  also  identify  the  agent's 
name  and  address,  the  geographic  area 
in  which  the  agent  will  be  originating 
and/ or  closing  VA  leans;  whettier  the 
agent  is  authorized  to  issue  interest  rate 
lock-in  agreements  on  behalf  of  the 
lender;  and  outiine  the  functions  the 
agent  is  to  perform.  Alternatively,  the 
lender  may  submit  a  blanket  corporate 
resolution  which  sets  forth  the  functions 
of  any  and  all  agents  and  identifies 
individual  agents  by  name,  address,  and 
geographic  area  in  separate  letters 
which  refer  to  the  blanket  resolution. 

(ii)  When  the  VA  regional  office 
having  jurisdiction  for  the  lender's 
corporate  office  acknowledges  receipt  of 
the  lender's  request  in  writing,  the  agent 
is  thereby  authorized  to  originate  VA 
loans  on  the  lender's  behalf. 

(Authority;  38  U.S.C.  5ei(«),  3702(d)) 

(c)  A  lender  approved  to  close  loans 
on  the  automatic  basis  who 
subsequenUy  fails  to  meet  the 
requirements  of  this  section  must  report 
to  VA  the  circumstances  surrounding 
the  deficiency  and  the  remedial  action 
to  be  taken  to  cure  it.  Failure  to  advise 
VA  in  a  timely  manner  could  result  in 

a  lender's  loss  of  its  approval  to  close 
VA  loans  on  the  automatic  basis. 

(Authority;  38  U.S.C.  501(a),  3702(d)) 

(d)  Annual  recertification.  Non- 
supervised  lenders  of  the  class 
described  in  38  U  S.C.  3702(d)(3)  must 
be  recertified  annually  for  authority  to 
process  loans  on  the  automatic  basis. 
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The  following  minimum  annual 
recertification  requirements  must  be  met 
by  each  lender  approved  for  automatic 
authority: 

(1)  Financial  requirements.  A  lender 
must  submit,  within  120  days  following 
the  end  of  its  fiscal  year,  an  audited  and 
certified  financial  statement  with  a 
classified  balance  sheet  or  a  separate 
footnote  for  adjusted  net  worth  to  VA 
Central  Office  (264)  for  review.  The 
same  minimum  financial  requirements 
described  in  §  36.4348(b)(5)  must  be 
maintained  and  verified  annually  in 
order  to  be  recertified  for  automatic 
authority. 

(2)  Processing  annual  lender  data. 
The  VA  regional  office  having 
jurisdiction  for  the  lender's  corporate 
office  will  mail  an  annual  notice  to  the 
lender  requesting  current  information 
on  the  lender's  personnel  and  operation. 
The  lender  is  required  to  complete  the 
form  and  return  it  with  the  appropriate 
annual  renewal  fees  to  the  VA  regional 
office. 

(Authority:  38  U.S.C.  501(a).  3702(d)) 

(e)  Lender  fees.  To  participate  as  a  VA 
automatic  lender,  non-supervised 
lenders  of  the  class  described  in  38 
U.S.C.  3702(d)(3)  shall  pay  fees  as 
follows: 

(1)  $500  for  new  applications; 

(2)  S200  for  reinstatement  of  lapsed  or 
terminated  automatic  authority; 

(3)  $100  for  each  underwriter 
approval; 

(4)  $100  for  each  agent  approval; 

(5)  A  minimum  fee  of  $100  for  any 
other  VA  administrative  action 
pertaining  to  a  lender's  status  as  an 
automatic  lender; 

(6)  $200  annually  for  certification  of 
home  offices;  and 

(7)  $100  annually  for  each  agent 
renewal. 

•         •         •        »        ♦ 

5.  In  §  36.4349.  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  36.4349    Wtlhdrawsl  of  authority  to  dOM 
loans  on  the  automatic  basis. 

(a)(1)  •  •  • 

(2)  Automatic  processing  authority 
may  be  withdrawn  at  any  time  for 
failure  to  meet  basic  qualifying  and/or 
annual  recertification  criteria. 

(i)  Non-supervised  lenders.  (A) 
Automatic  authority  may  be  withdrawn 
for  lack  of  a  VA  approved  underwriter, 
failure  to  maintain  $50,000  in  working 
capital  or  $250,000  Ln  adjusted  net 
worth,  or  failure  to  file  required 
financial  information. 

(B)  During  the  1-year  probationary 
period  for  newly  approved  lenders, 
automatic  authority  may  be  temporarily 
or  permanently  withdrawn  for  apy  of 


the  reasons  set  forth  in  this  section 
regardless  of  whether  deficiencies 
previously  have  been  brought  to  the 
attention  of  the  probationary  lender, 
(ii)  Supervised  lenders.  Automatic 
authority  will  be  withdrawn  for  loss  of 
status  as  an  entity  subject  to 
examination  and  supervision  by  a 
Federal  or  State  supervisory  agency  as 
required  by  38  U.S.C.  3702(d). 

(Authority:  38  U.S.C  501(a),  3702(d)) 

[FR  Doc.  97-18496  Filed  7-14-97;  8:45  am] 
aiLUNQ  CODE  nio-oi-p 


ENVIRONMENTAL  PflOTECTION 
AGENCY 


40  CFR  Pari  52 
[DEO3O-1OO0b;  FRL-68S6-2] 

Approval  and  Pronuilgation  of  Air 
Quality  Implefnentation  Plans;  State  of 
Delaware,  General  Conformity  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Delaware  for  the  purpose  of  establishing 
the  reqxiirements  for  determining 
conformity  of  general  federal  actions  to 
applicable  air  quality  implementation 
plans  (General  Conformity).  In  the  Final 
Rules  section  of  this  Federal  Register. 
EPA  is  approving  Delaware's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  it  as  noncontroversial  SIP 
revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direcV  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  baaed  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  August  14. 1997. 
AOOBESSES:  Comments  may  be  mailed  to 
David  L.  Arnold,  Chief.  Ozone/CO  4 
Mobile  Sources  Section.  Mailcode 
3AT21,  Environmental  Protection 
Agency,  Region  UI,  841  Chestnut 
Building.  Philadelphia.  Peimsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 


inspection  diuing  normal  business 
hours  at  the  EPA  office  listed  above;  and 
the  Delaware  Department  of  Natural 
Resources  4  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Quinto,  (215)  566-2182,  at  the  EPA 
Region  III  address  above. 
SUPPt^MENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  (Delaware 
General  Conformity  Rule)  which  is 
located  in  the  Rules  and  Regulations 
section  of  this  Federal  Register. 

ListofSub|ect8in40CFRPart52  ^ 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 

Authsrity:  42  U.S.C.  7401-7671q. 

Dated:  )une  30.  1997. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  Region  MI. 
[FR  Doc.  97-18565  Filed  7-14-97;  8:45  am) 

BILUNQ  CODE  aSM-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

PKIS-2l-1-9718b;  MS-22-1-9719b:  FRL- 
5857-4) 

Approval  and  Pronnilgation  of 
implamentatlon  Plans;  Mississippi: 
Approval  of  Revisions  to  the 
Mississippi  State  implementation  Plan 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  September  30,  1996,  the 
Mississippi  Department  of 
Environmental  Quality  (MDEQ) 
submitted  revisions  to  the  Mississippi 
State  implementation  plan  (SIP) 
incorporating  changes  to  Regulation 
APC-S-1,  "Air  Emission  Regulations  for 
the  Prevention,  Abatement  and  Control 
of  Air  Contaminants,"  and  to  Regulation 
APC-S-5,  "Regulations  for  the 
Prevention  of  Significant  Deterioration 
of  Air  Quality."  Public  hearings  for 
these  revisions  were  held  on  August  20, 
1996,  and  they  became  state  effective 
September  21,  1996.  EPA  is  approving 
these  amendments  because  these 
revisions  are  consistent  with  the 
requirements  of  the  Clean  Air  Act  and 
EPA  guidance. 

In  the  final  rules  section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  revision  as  a  direct  final 
rule  without  prior  proposal  because  the 
EPA  views  this  as  a  noncontroversial 
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revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments 
must  be  received  by  August  14,  1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Scott  M.  Martin. 
Regulatory  Planning  Section,  Air 
Plaiming  Branch,  Air,  Pesticides  & 
Toxics  Management  Division,  Region  4 
Environmental  Protection  Agency,  61 
Forsyth  Street,  Atlanta,  Georgia  30303- 
3104. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Envirorunental  Protection 
Agency,  401  M  Street,  SW, 
Washington  IX:  20460 

Environmental  Protection  Agency. 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street,  Atlanta,  Georgia 
30303-3104 

Mississippi  Department  of 
Environmental  Quality,  Bureau  of 
Pollution  Control.  Air  Quality 
Division.  P.O.  Box  10385,  Jackson. 
Mississippi  39289-0385 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Scott  M.  Martin,  Regulatory  Plaiming 
Section,  Air  Plaiuiing  Branch,  Air 
Pesticides  and  Toxics  Management 
Division,  Region  4  Envirorunental 
Protection  Agency,  61  Forsyth  Street. 
Atlanta,  Georgia  30303.  The  telephone 
number  is  (404)  562-9036. 

SUPPt-EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  11,  1997. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator. 

[FR  Doc.  97-18567  Filed  7-14-97;  8:45  am) 

BILUNQ  CODE  66aO-6(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  799 
[OPPTS-421871;  FRL-5732-2] 
RIN  2070-AC76 

Proposed  Test  Rule  for  Hazardous  Air 
Pollutants;  Extension  of  Comment 
Period 

agency:  Environmental  Protection 
Agency  (EPAJ. 

ACTION:  Proposed  rule;  extension  of 
comment  period. 

SUMMARY:  EPA  is  extending  the  public 
comment  period  from  August  15,  1997, 
to  September  30,  1997,  on  the  proposed 
rule  published  in  the  Federal  Register 
of  June  26, 1996  (61  FR  33178)(FRL- 
4869-1)  requiring  the  testing  of  21 
hazardous  air  pollutants  (HAPs)  for 
certain  health  effects.  This  extension  is 
needed  to  allow  the  Agency  more  time 
to  respond  to  the  proposals  for 
pharmacokinetics  (PK)  studies  and  to 
finalize  the  test  guidelines  to  be 
referenced  in  the  proposed  HAPs  test 
rule. 

DATES:  Written  comments  on  the 
proposed  rule  must  be  received  by  EPA 
on  or  before  September  30,  1997. 
ADDRESSES:  Submit  three  copies  of 
written  comments  on  the  proposed 
HAPs  test  rule,  identified  by  docket 
control  number  (OPPTS-42187A;  FRL- 
4869-1)  to:  Environmental  Protection 
Agency,  Office  of  Pollution  Prevention 
and  Toxics  (OPPT),  Document  Control 
Office  (7407),  Rm.  G-099,  401  M  St. 
SW.,  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  imder  Unit  II.  of  this 
dociunent.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Rm.  ET-543B.  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460; 
telephone  (202)  554-1404;  TDD:  (202) 
554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 

For  teclmical  information  contact: 
Richard  W.  Leukroth,  Jr.,  Project 
Manager,  Chemical  Control  Division 
(7405).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington, 
DC  20460;  telephone:  (202)  260-0321; 
fax:  (202)  26(V-8850;  e-mail: 
leukroth.rich@epamail.epa.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  and  General  Information 

On  June  26,  1996  (61  FR  33178),  EPA 
proposed  health  effects  testing,  under 
section  4(a)  of  the  Toxic  Substances 
Control  Act  (TSCA).  of  the  following 
hazardous  air  pollutants  (HAPs):  1,1'- 
biphenyl,  carbonyl  sulfide,  chlorine, 
chlorobenzene,  chloroprene.  cresols  [3 
isomers:  ortho-,  meta-,  para-1, 
diethanolamine,  ethylbenzene,  ethylene 
dichloride,  ethylene  glycol, 
hydrochloric  acid,  hydrogen  fluoride, 
maleic  anhydride,  methyl  isobutyl 
ketone,  methyl  methacrylate, 
naphthalene,  phenol,  plathalic 
anhydride,  1,2,4-trichlorobenzene, 
1,1,2-trichloroethane,  and  vinylidene 
chloride.  EPA  would  use  the  data 
generated  under  the  rule  to  implement 
several  provisions  of  section  112  of  the 
Clean  Air  Act  and  to  meet  other  EPA 
data  needs  and  those  of  other  Federal 
agencies.  In  the  HAPs  proposal.  EPA 
invited  the  submission  of  proposals  for 
pharmacokinetics  (PK)  studies  for  the 
HAPs  chemicals,  which  could  provide 
the  basis  for  negotiation  of  enforceable 
consent  agreements  (EGAs).  These  PK 
studies  would  be  used  to  conduct  route- 
to-route  extrapolation  of  toxicity  data 
from  routes  other  than  inhalation  to 
predict  the  effects  of  inhalation 
exposure,  as  an  alternative  to  testing 
proposed  under  the  HAPs  rule. 

On  October  18,  1996,  EPA  extended 
the  public  comment  period  on  the 
proposed  rule  from  December  23,  1996, 
to  January  31,  1997  (61  FR  54383)  (FRL- 
5571-3).  This  extension  was  for  the 
purpose  of  allowing  more  time  for  the 
submission  of  PK  proposals  and 
adequate  time  for  comments  on  the 
proposed  rule  to  be  submitted  after  the 
Agency  had  responded  to  the  proposals. 
EPA  has  received  eight  PK  proposals 
(for  diethanolamine,  ethylene 
dichloride,  ethylene  glycol,  hydrogen 
fluoride,  maleic  anhydride,  phthalic 
anhydride,  1,2,4-trichlorobenzene,  and 
1,1,2-trichloroethane).  In  addition,  the 
Agency  has  received  a  proposal  to 
develop  a  non-PK-related  EGA  for 
methyl  isobutyl  ketone.  EPA  has  agreed 
to  review  the  contents  of  this  proposal 
and  to  provide  comments  on  its 
technical  merit  and  relevance  to  the 
proposed  HAPs  testing  requirements. 

Due  to  the  complexity  of  the  issues 
raised  by  the  PK  proposals  and  other 
issues  related  to  test  guidelines,  EPA 
successively  extended  the  public 
comment  period  (61  FR  67516, 
December  23,  1996  (FRL-5580-6);  62  FR 
9142,  February-  28.  1997  (FRL-5592-1); 
62  FR  14850.  March  28,  1997  (FRL- 
5598-4);  62  FR  29318,  May  30,  1997 
(FRL-5722-1))  to  allow  the  Agency 


37834 


Federal  Register  /  Vol.  62.  No.  135  /  Tuesday.  July  15.  1997  /  Proposed  Rules 


more  time  to  respond  to  the  PK 
proposals  and  to  finalize  the  test 
guidelines  to  be  referenced  in  the 
proposed  HAPs  test  rule. 

Tne  proposed  HAPs  rule  published  on 
June  26,  1996  (61  FR  33178)  provides 
that  testing  would  be  conducted  using 
the  hannonized  guidelines  developed 
by  the  Office  of  Prevention,  Pesticides 
and  Toxic  Substances  (OPPTS)  that 
were  published  as  public  drafts  on  Jime 
20,  1996  (61  FR  31522)(FRL-5367-7). 
The  process  of  developing  these 
harmonized  guidelines  is  proceeding  at 
the  same  time  as  the  development  of  the 
HAPs  test  rule.  For  the  purposes  of  the 
proposed  HAPs  test  rule  and  testing 
under  TSCA  section  4(a),  the  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
intends  to  publish  final  TSCA  test 
guidelines  developed  from  the  OPPTS 
harmonized  guidelines.  The  Agency 
will  solicit  public  comment  on  the 
applicability  of  the  test  guidelines  as 
they  are  cross-referenced  in  the  HAPs 
rule  and  will  follow  this  practice  with 
respect  to  all  future  TSCA  section  4(a) 
test  rules.  These  guidelines  will  be 
published  in  the  Federal  Register  as 
soon  as  possible  but  in  any  event  no 
later  than  August  29,  1997. 

EPA  has  developed  preliminary 
technical  analyses  of  three  PK  proposals 
(hydrogen  fluoride,  1,1,2-trichlorethane, 
and  ethylene  dichloride).  Copies  of 
these  preliminary  technical  analyses 
have  been  sent  to  the  submitters  and 
placed  in  the  public  record  for  this 
action  (OPPTS-42187B.  FRL-4869-1). 
The  Agency  intends  to  provide 
comments  to  the  submitters  of  the  other 
PK  proposals  as  soon  as  possible  but  in 
any  event  prior  to  the  close  of  the 
comment  period.  EPA  also  recognizes 
that  submitters  may  need  to  revise  their 
proposals  based  on  EPA  comments.  EPA 
finds  that  the  public  should  have 
adequate  opportunity  to  comment  on 
the  development  of  ECAs  based  on  the 
PK  proposals.  If  the  Agency  decides  to 
proceed  with  the  ECA  process.  EPA  will 
announce,  in  the  Federal  Register,  one 
or  more  public  meetings  to  discuss  the 
proposals  and  to  negotiate  ECAs  based 
on  the  proposals.  In  that  document,  the 
Agency  will  solicit  persons  interested  in 
participating  in  or  monitoring 
negotiations  for  the  development  of 
ECAs  based  on  the  revised  PK  testing 
proposals.  The  procedures  for  ECA 
negotiations  are  described  at  40  CFR 
790.22(b). 

The  Agency  emphasizes  that  the 
submission  of  proposals  to  develop 
ECAs  to  conduct  alternative  testing 
using  PK  is  no  guarantee  that  EPA  and 
the  submitters  will,  in  fact,  conclude 
such  agreements.  Therefore.  EPA  urges 
ail  submitters  of  PK  proposals  to 


comment  on  the  HAPs  proposed  rule  as 
an  activity  separate  from  the  PK 
proposal/ECA  process. 

n.  Public  Record 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPPTS-42187A;  FRL-4869-1] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  conunents,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  official 
rulemaking  record  is  located  at  the 
address  in  "ADDRESSES"  at  the 
beginning  of  this  dociunent. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncic^  pamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPPTS- 
42187A;  FRL-4869-1].  Electronic 
comments  on  the  proposed  rule  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

List  of  Subjects  in  40  CFR  Part  799 

Enviroiunental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  July  9, 1997. 

Charles  M .  Auer. 

Director,  Chemical  Control  Division,  Office 
of  Pollution  Prevention  and  Toxics. 

Accordingly,  EPA  is  extending  the 
comment  period  on  the  proposed  rule  to 
September  30,  1997. 
IFR  Doc. 97-18563  Filed:  7-14-97;  8:45  am] 

BILUNO  CODE  6660-SO-F 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 
[Docket  No.  FEMA-7223] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 


SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1%  annual  chance]  flood 
elevations  and  proposed  base  flood 
elevation  modificadons  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  conunent  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Frederick  H.  Sharrocks,  Jr.,  Chief, 
Hazard  Identification  Branch,  Mitigation 
Directorate,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2796. 
SUPPt-EMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
piu'suant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insiu^nce  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 
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Regulatory  Flexibility  Act 

The  Executive  Associate  Director, 
Mitigation  Directorate,  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
maintain  conunimity  eligibility  in  the 
National  Flood  Insurance  Program.  As  a 
result,  a  regulatory  flexibility  analysis 
has  not  been  prepared. 

Regulatory  Qassification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 


September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778.  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
ReorganizaUon  Plan  No.  3  of  1978.  3  CFR. 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR.  1979  Comp..  p.  376. 

f67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 

CHy/lown/county 

Source  of  flooding 

Location 

#  Depth  in  feet  atxjve 

ground  'Elevation  m  »©et 

(NGVD) 

Existing 

Modified 

Alabama 

Chickasaw  (City) 
Mobile  County. 

Chickasaw  Creek  

Downstream  side  of  U.S.  Route  43  

Upstream  side  of  1-65  

•10 
•10 

*11 

•12 

Maps  available  for  Inspection  at  the  Chickasaw  City  Hall,  224  North  Craft  Highway,  Chickasaw,  Alabama. 

Send  comments  to  The  Honorable  J.C.  Davis,  Jr.,  Mayor  of  the  City  of  Chickasaw,  P.O.  Box  11 307,  Chickasaw,  Alabama  36671. 


T 


Alabama 


Dauphin  Island 
(Town)  Mot>ile 
County. 


Gulf  of  Mexico 


Approximately 

Intersection 

Streets. 
Approximately 

intersection 

Streets. 
Approximately 

intersection 

Streets. 

Maps  available  for  inspection  at  the  Dauphin  Island  Town  Hall.  1011  Bienville  Boulevard.  Dauphin  Island.  Alat>ama. 

Send  comments  to  The  Honorat>le  William  C.  Patronas,  Mayor  of  the  Town  of  Dauphin  Island,  P.O.  Box  610,  Dauphin  Island,  Alabama 
36528. 


570   feet   due   south   of 
of  Audutxjn  and  Admiral 


660    feet    due    south    of 
of  AudutX)n   and   Admiral 

700    feet    due    south    of 
of  Audutxjn   and   Admiral 


t^one 


•11 


•12 


•12 


Alabama 

Mobile  (City)  Mobile 

Bolton  Branch  East  

Upstream  side  of  HaHs  Mill  Road 

*10 

•11 

County. 

Approximately  50  feet  upstream  of  Gray- 

None 

•27 

" 

son  Drive. 

Bolton  Branch  West  

At  confluerx^  with  Montlimer  Creek  

•33 

•35 

Approximately  130  feel  upstream  of  Uni- 

rtone 

•119 

versity  Boulevard. 

Campground  Branch  

Approximately  120  feet  downstream  of 
Girby  Road. 

None 

•36 

Approximately    1.1    miles    upstream    of 

&■ — 
riuiie 

•96 

Girby  Road. 

Eightmile  Creek 

At  the  uDStream  side  of  Bear  Fork  Road 

*40 

•43 

Approximately    4.450    feet    upstream    of 

•42 

•43 

Bear  Fork  Road. 

* 

East  Eslava  Creek 

Approximately  400  feet  downstream  of 
Government  Boulevard  (U.S.  Highway 
90). 

Approximately  0.64  mille  upstream  of  Air- 

•10 

•11 

Hone 

•26 

port  Boulevard. 

- 

West  Eslava  Creek 

Approximately  75  feet  upstream  of  con- 
fluence with  Montlimar  Creek. 

•39 

•38 

' 

Approximately     120    feet    upstream    of 

None 

•105 

Soost  Court. 

Halls  Mill  Creek  

Approximately    1,700   feet   upstream   of 

•10 

•11 

V 

' 

Interstate  10. 

Little  Stickney  

Just  downstream  of  Sollie  Road  

•43 

*14 

•41 

At  confluence  with  Threemile  Creek  

•12 

At  Tuscaloosa  Street  „ 

None 

•26 
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State 


CityAown/county 


Source  of  flooding 


Milkhouse  Creek 


Milkhouse  Creek  Tributary 
tsto.  1. 


Milkhouse  Creek  Tributary 
No.  2. 


Montlimar  Creek  . 

Moore  Creek 

Saltwater  Branch 


Location 


#  Depth  in  feet  above 

ground.  'Elevation  In  feet 

(NGVD) 


Second  Creek  ... 
Spencer  Branch 


Spring  Creek 


Spring  Creek  Tributary 


Tennessee  Street  Drain- 
age. 


At  the  confluence  with  Halls  Mill  Creek  ... 
Approximately   480   feet  downstream   of 

Cody  Road 
At  the  confluence  with  Milkhouse  Creek  .. 

Approximately  0.7  mile  upstream  of  the 
confluence  of  Milkhouse  Creek  Tribu- 
tary No.  2. 

At  confluence  with  Milkhouse  Creek  Trib- 
utary No   1 . 

Approximately  400  feet  upstream  of  Wall 
Street. 

Upstream  side  of  Azalea  Road  

Approximately  120  feet  upstream  of  Co^ 
lege  Road  South. 

Approximately  25  feet  upstream  of  con- 
fluence with  Montlimar  Creek. 

At  confluence  of  Spencer  Branch  

At  confluence  with  Eslava  Creek  East  

Approximately  75  feet  upstream  of  Car- 
dinal Dnve. 

At  confluence  with  Milkhouse  Cn-ek 

At  confluence  of  Second  Creek  Tributary 

At  confluence  with  Moore  Creek  

Approximately  75  feet  upstream  of  WiW- 
wood  Place. 

Approximately  550  feet  downstream  of 
Halls  Mill  Road. 

Approximately  885  feet  upstream  of 
Woodland  Road. 

At  the  confluence  with  Spnng  Creek 

Approximately  75  feet  upstream  of  Wood- 
land Road. 

At  Baker  Street  


Threemile  Creek 


Threemile  Creek  Tributary 
Toulmins  Spring  Branch  ... 


Toulmins  Spnng  Branch 
Tributary  No.  2. 


Twelvemile  Creek 


Woodcock  Brafxrfi 


Woodcock  Branch  East 


Approximately    750    feet    upstream    of 
Owens  Street. 

Approximately  600  feet  upstream  of  Saint 
Stephens  Road. 

Approximately    1,250   feet   upstream   of 
Orangeburg  Dnve  south. 

At  confluence  with  Threemile  Creek  

Approximately    1.040   feet   upstream   of 
Overtook  Road. 

Approximately   100  feet  downstream  of 
Craft  Highway. 

At  downstream  side  of  West  Prichard  Av- 
enue. 

At    confluence    with    Toulmins    Spring 
Branch. 

Approximately    125    feet    upstream    of 
O'Connor  Street. 

At  AmoW  Road  

Approximately  65  feet  upstream  of  Dk*- 
ens  Ferry  Road. 

Approximately  900  feet  upstream  of  con- 
fluence with  East  Eslava  Creek. 

Approximately    480    feet    upstream    of 
Bner<«xxj  Drive. 

At  confluence  with  Woodcock  Branch 

Approximately    290    feet    upstream    of 
Westwood  Street. 

Maps  available  for  inspection  at  the  Mobile  City  Hall,  205  Government  Street,  3rd  Floor,  Mobile,  Alabama. 
Send  comments  to  The  Honorable  Michael  C.  Dow,  Mayor  of  the  City  of  Mobile,  P.O.  Box  1827,  Mobile,  Alabama 


Existing 


Modified 


•27 
•106 

•82 

None 

Norn 

None 

*10 
f^k)ne 

10 

•38 

None 
None 

•30 

•64 

•38 

None 

•12 

None 

None 
None 

f^one 

Nor>e 

•13 

None 

•91 
None 

•12 

None 

None 

None 

hione 
None 

•10 

None 

None 
ftone 


36633-1827. 


Alabama 


Mobile  County  (Un- 
irx»rporated 
Areas). 


Chickasaw  Creek 


Approximately  1 ,440  feet  upstream  of  Old 
Saint  Stevens  Road. 

Approximately  1.04  miles  downstream  of 
confluence  of  Coon  Branch. 


•36 
•41 


•31 
•105 

•83 

•153 

•111 

•135 

•11 
•48 

•11 

•42 
•10 
•24 

•31 

•66 

•42 

•123 

•11 

•140 

•107 
•130 

•12 

•30 

•12 

•186 

•90 
•148 

•13 

•24 

•19 

•29 

•161 
•199 

•11 

•24 

•15 

•19 


•35 
•42 
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State 


City /town/county 


Source  of  flooding 


Qear  Creek 


Crooked  Creek 


HaKs  MiH  Creek 


MHkhouse  Creek 


Miner  Creek 


MtHer  Creek  Tributary 


Muddy  Creek 


Ratbn  Creek 


Secorxj  Creek 


Second  Creek  Tributary 


Location 


Approximately  650  feet  downstream  of 

the  Illinois  Central  GuH  Railroad. 
Approximately    170   feet   downstream   of 

ttie  Illinois  Central  GuH  Railroad. 
Approximately  2.75  miles  downstream  of 

Wutff  Road  (County  Highway  68). 
Approximately  0.8  mile  upstream  of  Wulff 

Road  {County  Highway  68) 
Approximately    1,800   feet   upstream   of 

Interstate  Route  1 0. 
Approximatety    1,110   feet    upstream   of 

Leroy  Stevens  Road. 
On  the  west  bank,  approximately  1,200 


«  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


approximately  2,200 
the  confluence  with 


Maps  available  for 
Mobile,  Alabama. 


Long  Branch 

feet  upstream  of  \lhe  confluerx^e  with 

Big  Creek  Lake 
On  ttie  west  t>ank 

feet  upstream  of 

Big  Creek  Lake 
At  Cody  Road 
Approximately   100  feet  downstream  oi 

Airport  Boulevard 
Approximately  0.7   mile  do«vnstream   o( 

Johnson  Road 
Approximately  02  mUe  upstream  of  Snow 

Road 
At  corrfluence  with  Miller  Creek 
Approximately     140    feet    upstream    of 

Srx>w  Road 
Approximately  1.9  miles  downstream  of 

Laurerxiine  Road 
Approximately    1,050   feet   upstream   of 

Swedetown  Ftoad 
Approximately  820  feet  upstream  of  U.S 

Highway  90 
Approximatety  0.5  mile  upstream  of  OM 

Pascagoula  Road 
Upstream  skje  of  SoHe  Road 
Appnwimately  650  feet  downstream  of 

tfie  confluerx»  of  Second  Creek  TntHi- 

tary 
Approximately  1 10  feet  upstream  of  corv 

fluence  with  Second  Creek. 

Downstream  side  of  SchiMnger  Road  

inspectk)n  at  the  Mobite  County  Pubhc  Works  Department.  Mobile  County  Government  BuikJing,  205  Government  Street, 


•106 
•110 
•118 
•175 
•10 
•81 


None 

•109 
•163 

•95 

•139 

None 

hiOtW 

•9 

•63 
•43 

•82 

•45 
•62 


•97 


Modified 


•107 
•111 
•119 
•176 
•11 
•84 
•113 


113 

110 
162 

•94 

140 

119 
157 

•8 

•64 

•42 

•81 

•44 
•63 

•67 
•96 


Send  comments  to  Mr.  Douglas  C.  Modling.  Mobile  County  Administrator,  205  Government  Street,  8th  Fkxx.  Mobile.  Alabama  36644. 


Alabama 


Mount  Vernon 
(Town)  Mobile 
County. 


Cedar  Creek 


None 


None 


Approximately  3,000  feel  downstream  of 

U.S.  Route  43. 
Approximately  250  feet  dowrtstream  of 
U.S.  Route  43. 

Maps  availabie  for  inspectkwi  at  the  Mount  Verrion  Town  HaH,  1565  Boyles  Avenue,  Mount  Vernon  A!at>ama. 
Send  comrrients  to  The  Honorable  Cleon  BokJen,  l^yor  of  the  Town  of  Mount  Vernon,  P.O.  Box  309,  Mount  Vernon,  Alabama  36560 


•17 

•17 


Alabama 


Prichard  (City)  Mo- 
bile County. 


Chickasaw  Creek 


Eightmile  Creek 


Magee  Creek 


Toulmins  Spring  Branch 


At  upstream  skJe  of  Interstate  Route  65  .. 

Approximrtely  1 ,450  feet  upstream  of  OW 
Saint  Stevens  Road. 

At  upstream  side  of  Bear  Fork  Road  

Approximately  100  feet  upstream  of  Bear 
Fork  Road. 

At  conHuerx^  with  Chckasaw  Creek  

Approximately  1,160  feet  upstream  of  Illi- 
nois Central  Gulf  Railroad. 

Approximately  760  feet  downstream  of 
Craft  Highway. 

Approximately  400  feet  downstream  of 
Chastang  Avenue. 


•14 
•36 

•41 
•41 

•36 
•37 

•11 

•25 


•12 
♦36 

•40 
•40 

•36 

•36 

•12 

•24 


37838 


Federal  Register  /  Vol.  62.  No.  135  /  Tuesday.  July  15.  1997  /  Proposed  Rules 


State 


CttyAown/courHy 


Source  o(  flooding 


Location 


*  Depth  in  feet  atxive 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Pnchard  City  Hall,  216  East  Prichard  Avenue,  Prichard,  Alabama. 

Send  comments  to  the  Honorable  Jesse  hiovMOOd,  Mayor  of  the  City  of  Pnchard,  P.O.  Box  10427.  Pnchard.  Alabama  36610. 


Alabama 


Chickasaw  Creek 


Downstream  corporate  limits 
Upstream  corporate  limits  .... 


Saraland  (City)  Mo- 
bile County. 
Maps  available  for  inspection  at  the  Saraland  City  Hail,  716  Highway  43,  Saraland,  Alabama 
Send  comments  to  The  Honorable  Ken  Williams.  Mayor  of  the  City  of  Saraland.  716  Highway  43,  Saraland.  Alabama  36571 


•10 
MO 


Georgia 


Aipharetta  (City) 
Fulton  County. 


Foe  Kilter  Creek 


Tributary  ^k).  5  to  Big 
Creek. 

Tributary  t4o.  2  to  Big 
Long  Indian  Creek 


Camp  Creek  ^k}.  1 


Big  Creek 


Confluence  with  Big  Creek 

Approximately    2,600    feet    upstream    of 

Mayfiekj  Road. 

Confluence  with  Big  Creek 

Approximately    2,500   feet    upstream   of 

confluence  with  Bid  Creek. 

Confluence  with  Bid  Creek  

Approximately    1,600    feet    upstream    of 

Mornson  Parkway. 

At  Its  confluence  with  Big  Creek  

Approximately    1,400   feet   upstream   of 

confluence  with  Big  Creek. 

Confluence  with  Big  Creek 

Approximately     150    feet    upstream    of 

Windward  Parkway. 
Approximately  6,000  feet  upstream  of  OW 

Hoteomb  Bridge  Road. 

At  McGmnis  Ferry  Road  

At  confluence  with  Big  Creek — 


Maps  available  for 
Send  comments  to 


Tributary  Kk>.  3  to  Big 
Creek. 

At  h4orcross  Street 

Caney  Creek  At  confuence  with  Big  Creek 

Approximately    0.19    mile    upstream    of 
Lake  Windward  Drive. 

nspection  at  the  City  Engineer's  Office,  11875  Haynes  Bndge  Road.  Aipharetta,  Georgia. 
Mr.  Micnaei  Wilkes,  Aipharetta  City  Administrator.  City  Hall,  2  South  Mam  Street,  Aipharetta,  Georgia  30201 . 


Georgia 


Atlanta  (City)  Fulton 
County. 


Approximately  0.37  mile  downstream  of 
Melvin  Road. 

Approximately  0.32  mile  downstream  of 
Melvin  Road. 

Approximately  800  feet  upstream  of  Inter- 
state Route  285. 

Approximately  0.4  mile  upstream  of  Inter- 
state Route  285 

At  Its  confluence  with  Chattahoochee 
River. 

Approximately  750  feet  upstream  of  the 
confluence  with  Chattahoochee  River. 

At   confluence   with   South   Fork   Camp 

Approximately  100  feet  upstream  of  the 
confluence  with  South  Fork  Camp 
oreeK. 

Maps  available  for  ,nspection  at  the  Atlanta  City  Hall.  Bureau  of  Planning,  55  Tnnity  Avenue,  S.W.,  Suite  3350,  Atlanta.  Georgia. 

Send  comments  to  The  Honorable  William  Campbell.  Mayor  of  the  City  of  Atlanta.  55  Tnnity  Avenue.  S.W.,  Atlanta.  Georgia  30335 


Cakiwell  Branctt 


South  Utoy  Creek 


Long  Island  Creek 


f^orth  Fork  Camp  Creek 


•824 


•825 


None 


None 


None 


None 


*818 


•818 


Georgia 


College  Park  (City) 
Futton  County. 


Fur  Creek 


Sun  VaUey  Creek 


Unnamed  Tributary  to  Rint 
River  West  Forit 


Approximately  400  feet  upstream  of  Pelot 
Road  at  the  downstream  corporate  lim- 
its. 

Approximately  600  feet  upstream  of  the 
corporate  limits. 

Approximately  120  feet  downstream  of 
the  corporate  limits. 

Approximately  50  feet  upstream  of  Jance 
Drive. 

At  confluence  with  Flint  River  West  Fork 
(Approximately  400  feet  downstream  of 
Myrtle  Street). 

Approximately  1 00  feet  upstream  of  Jack- 
son Street. 


None 

None 
None 
l^one 
None 

htone 


Ml 
Ml 


•962 
•1.084 

•965 
•1,085 

*983 
•983 

•984 
•984 

•966 

None 

•969 

•1.035 

•972 
•972 

•973 
•973 

•992 
•993 

•993 
•994 

•960 

•964 

•998 

•976 

•997 
•974 

None 
•992 
•993 

.     •1,090 
•994 
•994 

•826 
*826 
•817 
•821 
•778 
•778 
•819 
•819 


•879 

•879 
•918 
•934 
•986 

•1001 
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State 


CityAown/county 


Source  of  flooding 


Locatk>n 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  City  Engineer's  Office,  3667  Mam  Street,  College  Park.  Georgia 

Send  comments  to  The  Honoratile  Jack  Longino,  Mayor  of  the  City  of  College  Part<,  City  Hall,  3667  Mam  Street,  College  Partt,  Georgia 
30337. 


Georgia 


East  Point  (City) 
Fulton  County. 


Smith  Creek 


Approximately  600  feet  upstream  ol  con- 
fluence with  north  Fork  Camp  Creek 

Approximately  0.22  mile  upstream  of  con- 
fluence with  North  Fork  Camp  CreeK 

At  confluence  with  South  Utoy  CreeK  

Approximately  600  feet  upstream  of 
confluence  with  South  Utoy  Creek. 

At  confluerrce  with  Headland  Branch 

Approximately  4(X)  feet  upstream  of 
confluerice  with  Headland  Branch. 

At  downstream  corporate  limrt 

Approximately   500   feet  downstream 
Dogwood  Dnve. 

Maps  available  for  inspection  at  the  City  Engineer's  Office,  2777  East  Point  Street,  East  Point,  Georgia. 
Send  comments  to  The  Honorable  Patsy  Jo  Hilliard,  Mayor  of  the  City  of  East  Point,  2777  East  Point  Street,  East  Point,  Georgia  30344. 


Headland  Brarx^ 


Fariey  Branch 


North  Fork  Camp  Creek 


the 


the 


None 
•827 


•858 
•858 

'858 
•858 

•852 
•860 


Maps  available  for 
SerKl  comments  to 


inspection  at  the  Fairbum  City  Administrator's  Office,  Fairtjum  City  Hall,  56  Matone  Street.  Fairbum 
The  HorKJrable  Betty  Hannah,  Mayor  of  ttie  City  of  Fairtxim,  P.O.  Box  146,  Fairtsum.  Georgia  3021 


.  Georgia 
3. 


•828 

•828 

•855 
•857 

•856 
'857 

•856 
'861 


Georgia 

Fairbum  (City)  Ful- 
ton County. 

Whitewater  Creek 

Approximately  0.4  mile  upstream  of  Fay- 
etteville  Road. 

None 

*921 

Approximately  0.5  mile  upstream  of  Fay- 

None 

'925 

etteville  Road 

Line  Creek 

Approximately  i.3  miles  downstream  of 
Rivertown  Road 

*906 

•909 

Approximately  1.2  miles  downstream  of 

•910 

•911 

^ 

(Rivertown  Road 

Georgia 


Fulton  County  (Un- 
incorporated 
Areas). 


U6Gp  ordOK 


Camp  Creek 


South  Fork  Camp  Creek  .. 


Line  Creek 


Little  River 


Rocky  Creek 


Foe  Killer  Creek 


Big  Creek 


Johns  Creek  

South  Fork  Marsh  Creek 


Approximately  600  feet  upstream  of  Cas- 
cade Palmetto  Highway. 

Approximately     0.5     mile     upstream    of 

Koweta  Road 
Approximately  350   feet  downstream   of 

Cascade  Palmetto  Highway. 
Approximately  750  feet  upstream  ol  Wel- 
come All  Road. 
Approximately  750  feet  upstream  of  We^ 

come  All  Road. 
Approximately    0.93    mile    upstream    of 

Wek»me  All  Road. 

At  confluence  with  Deep  Creek 

Approximately    0.38    mile    upstream    o( 

White  Mill  Road. 

Downstream  county  boundary 

Approximately    1.700    feet    upstream    of 

county  boundary. 
Approximately    1,650   feel   upstream   of 

Mountain  Park  Road. 
Approximately    2,800    feet    upstream    of 

Mountain  Park  Road. 
Approximately    2,000    feet    upstream    of 

Aipharetta  Road. 
Approximately    1,950    feet    upstream    of 

Mayfiekj  Road. 
Approximately   2,750   feet    upstream   of 

Mansell  Poad. 
Approximately    2,000    feet    upstream    of 

Webb  Road  Bndge. 
Approximately   2,050   feet   upstream   of 

confluence  with  Chattahoochee  River. 

At  McGinnis  Ferry  Road  

At  confluence  with  Marsh  Creek  

Approximately  76  feet  upstream  of  con- 
fluence with  Marsh  Creek. 


•749 

•829 

•749 

•817 

•817 

•826 

•754 
•906 

None 
None 

None 

None 

M.017 

None 

•967 

*990 

•883 

•1,023 
•916 
•919 


'750 

•833 

'750 

'819 

'819 

•828 

'759 
'909 

•889 
•891 

'915 

'919 

•1.019 

•1.078 

969 

•991 

•892 

•1.024 
'920 
•920 
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State 


City /town/county 


Source  of  flooding 


Marsh  Creek 


Tributary  to  Camp  Creek 


Red  Mill  Creek 


Long  Islarxl  Creek 


Cowart  Lake  Tributary 


htorth  Fork  Camp  Creek 


of 


WoH  Creek 


Approximately  550  feet  downstream 

Riverside  Drive. 
At    Turner    McDonald    Parkway    (Route 

400). 

At  Its  confluence  witfi  Camp  Creek 

Approximately  0.5  mile  upstream  of  Erin 

Road. 

At  Its  confluence  witfi  Deep  Creek 

Approximately    0.5    mile    upstream    of 

South  Fulton  Parkway. 
Approximately    1,400    feet    upstream    of 

confluence  with  Chattahoochee  River. 
Approximately    1,150   feet  tjpstream   of 

Kingsport  Drive. 

At  confluence  of  Camp  Creek 

Approximately    1.2    miles    upstream    of 

Cowart  Lake  Dam  at  the  upstream  cor- 
porate limits. 

At  confluence  with  Camp  Creek 

Approximately  0.1  mile  upstream  of  corv 

lluence  with  Camp  Creek. 

At  confluence  with  Camp  Creek 

Approximately    1,300   feet   upstream   of 

confluence  with  Camp  Creek. 

At  confluence  with  Utoy  Creek 

Approximately    1,750   feet   upstream   of 

Danforth  Road. 
Approximately  2,000  feet  upstream  of  the 

confluence  of  Big  Creek. 
Approximately  800  feet  upstream  of  State 

Bndge  Road  (State  Route  120). 
Approximately  250  feet  upstream  of  State 

Route  400. 

At  confluence  with  Camp  Creek 

Approximately  0.5  mile  upstream  of  ttie 

confluence  with  Camp  Creek. 
Approximately  1,000  feet  downstream  of 

Jonesboro  Road. 
Approximately    50    feet    downstream    of 

Jonestxjro  Road. 

At  confluence  with  Camp  Creek 

Approximately   0.2   mile  downstream   of 

Ben  Hill  Road. 

Maps  available  for  inspection  at  the  Fulton  County  Government  BuiWing,  141  Pryor  Street,  S.W.,  10th  Floor,  Atlanta,  Georgia. 
Send  comments  to  Mr.  Mitch  Skandalakis,  Chaimian  of  the  Fulton  County  Board  of  Commissioners,  141  Pryor  Street.  S.W.,  10th 
lanta,  Georgia  30308. 


Niskey  Creek 


Long  Indian  Creek 


Location 


Tributary  No.  2  to  Big 
Enon  Creek  


Morning  Creek 


Valley  Brook  Creek 


»  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


•812 


•950 

•777 
None 

•789 
•804 

•778 

•900 

•795 
None 


None 
None 

•787 
•788 

None 
None 

•973 

•1.080 

None 

•767 
•767 

•841 

•841 

•817 
•818 


Modified 


•811 

•947 

•781 
•830 

•793 
•805 

•779 

•898 

•794 
•830 

•819 
•822 

•789 
•789 

•776 
•808 

•974 

•1,081 

•990 

•768 
•768 

•842 

•842 

•818 
•819 

Roor,  At- 


Georgia 


Roswell  (City).  Ful- 
ton County. 


Foe  Killer  Creek 


Crossville  Creek 


Strickland  Creek  .... 
Crossville  BrarK^  .. 
Hog  Walkiw  Creek 
Riverside  Creek 


Seven  Branches 


Approximately  200  feet  upstream  of  OkJ 
Roswell  Road. 

Approximately  1,100  feet  upstream  of 
Upper  Hembree  Road. 

Approximately  500  feet  upstream  of  corv 
fluence  with  Hog  Wallow  Creek. 

Approximately  3,300  feet  upstream  of 
Wavetree  Drive. 

Confluence  with  Foe  Killer  Creek 

Approximately  1,250  feet  upstream  of 
confluence  with  Foe  Killer  Creek. 

Confluence  with  Crossville  Creek  

Approximately  450  feet  upstream  of  corv 
fluence  with  Crossville  Creek. 

Confluence  with  Big  Creek 

Approximately  1,050  feet  upstream  of 
confluence  with  Big  Creek. 

Approximately  100  feet  downstream  of 
Azalea  Drive. 

Approximately  600  feet  upstream  of  Cor- 
inth Road. 

Approximately  50  feet  upstream  of  Mar- 
tins Lake  Dam. 


•976 

•977 

None 

•1,027 

•1,020 

•1.018 

None 

•1,077 

•1.014 
•1,016 

•1.017 
•1.017 

•1.059 
•1,061 

•1.062 
•1.062 

•946 
•951 

•952 
•952 

•863 

•864            ; 

None 

♦987 

•889 

•887 

t 
1 
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State 


City/town/county 


Source  of  fkxxling 


Big  Creek 


Tributary  No.  2  to  Big 
Hughes  Creek  


Locatkm 


#  Depth  in  feet  above 

ground.  *Elevatk)n  in  feet 

(NGVD) 


-I- 


Existing 


Modified 


f>4one 


Approximately   2,000    feet    upstream    of 

Calibree  Creek  Parkway. 
Approximately  400  feet  upstream  of  Riv^ 

erstde  Dnve 
Approximately    1,000    feet    upstream    of 

Mansell  Road. 
Approximately    1,000    feet    upstream    of 

Morrison  Parkway. 

At  Maxwell  Street  

Confluence  with  Foe  Killer  Creek 

Approximately  750  feet  upstream  of  corv 

fluerx»  with  Foe  Killer  Creek. 
Maps  available  for  inspection  at  the  Fulton  County  City  Hall,  Suite  G-50,  38  Hill  Street,  Roswell,  Georgia. 

Send  Comments  to  The  Honorable  W.  L.  "Pug"  Mabry,  Mayor  of  the  City  of  Rosv^ll,  Fulton  County  City  Hall.  38  Hill  Street  Roswell  Georgia 
30075 


•868 
•966 

Norte 

None 
•1,024 
•1.025 


•867 
•968 

•1,032 

•1,064 
'1,026 
•1,026 


Georgia 


Union  (City)  Fulton 
County. 


L^eep  Oreek 


feet    upstream    of 


mile    upstream    o( 


Approximately    500 

Koweta  Road 
Approximately     O.S 
Koweta  Road. 
Maps  available  for  inspection  at  the  Union  City  Hall  Map  Room,  5047  Union  Street,  Union  City,  Georgia 

Send  comments  to  Ms.  Sonya  Carter,  Union  City  Administrator.  City  Hall,  5047  Union  Street,  Union  City.  Georgia  30291. 


•823 
•836 


•826 

•839 


Indiana 


Allen  County  (Unin- 
corporated 
Areas). 


Roy  Delagrange  Ditch 


At  upstream  face  of  Auburn  Road 


None 


None 


•827 


•842 


Approximately    500    feet    upstream    of 
Grass  Lane. 

Maps  available  for  inspection  at  the  Allen  County  Planning  Services,  City-County  Building,  Room  630,  i  Mam  Street,  Fori  Wayne.  Indiana 
Send  comments  to  Mr.  Jack  McComb,  Allen  County  Commissioner,  Crty-County  Buikjing,  East  Mam  Street,  Room  220,  Fort  Wayne  Indiana 
46802. 


Indiana 


Boone  County  (Un- 
incorporated 
Areas). 


New  ReyrK>kis  Ditch 


Approximately  500  feet  downstream  of 
Golf  Course  Road. 


•932 


•930 


At  downstream  side  of  Elm  Swamp  Road  *940  i  *937 

Maps  available  for  inspection  at  the  Boone  Area  Planning  Commission,  Building  Inspector's  office.  Boone  County  Courthouse  Square.  Room 
B-3,  Lebanon,  Indiana. 

Send  comments  to  Mr.  Paul  Green,  President  of  the  Boone  County  Council,  Boone  County  Auditor's  Office,  201  Courthouse  Square,  Leb- 
anon, Indiana  46052. 


Indiana 


Peru  (City)  Miami 
County. 


-Shallow  Flooding  Area 


Praine  Ditch 


Approximately   0.8   mile  downstream   of 
North  Broadway  Street. 

At  downstream  side  of  Lovers  Lane  (up- 
stream corporate  limits). 

Approximately  800  feet  south  of  Lovers 
Lane. 

Approximately    400    feet    west    of    Chili 
Street. 

Approximately   1.000  feet   north   of  Har- 
nson  Avenue. 

Approximately   1,800  feet  west  of  ChiH 
Street. 

Maps  available  for  inspection  at  the  Miami  County  Courthouse,  Room  102,  Comer  of  Mam  and  Broadway  Streets,  Peru,  Indiana 
Send  comments  to  The  Honorable  Richard  Blair,  Mayor  of  the  City  of  Peru,  35  South  Broadway  Street,  Peru.  Indiana  46970. 


r^one 

•646 

None 

•670 

None 

•2 

None 

•2 

None 

•2 

None 

•2 

Maine 


Alfred  (Town)  York 
County. 


Mousam  River 


At  downstream  corporate  limits 


Tributary  to  Middle  Branch 
Mousam  River. 


At  downstream  side  of  Estes  Lake  Dam  .. 
Approximately   225   leet  downstream   of 

Middle  Branch  Dnve. 
Approximately  0.53  mile  upstream  ot  Mid- 
dle Branch  Drive. 

Maps  available  for  inspection  at  the  Alfred  Town  Hall,  Saco  Road,  Alfred,  Maine. 
Send  comments  to  Mr.  Eartand  Morrison,  Chairman  of  the  Town  of  Alfred  Board  ot  Selectmen,  P.O.  Box  667,  Alfred,  Maine  04002. 


None 

None 
None 

None 


•154 

•184 
•349 

•379 


Michigan 


Cherry  Grove 
(Township)  Wex- 
ford County. 


Lake  Mitcheli 


Entire  shoreline  within  the  community 


Nor>e 


•1.291 
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State 


CityAowrVcxjunty 


Source  of  flooding 


«  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  tfie  Cherry  Grove  Township  Hail,  South  33  Mile  Road,  Cadillac,  Michigan. 

Send  comments  to  Mr  Lawrence  Jobson,  Cherry  Grove  Tovimship  Supervisor,  492  Horseshoe  Drive,  Cadillac,  Michigan  49601. 


Michigan 


Lake  Cadillac 


Clam  Lake  (Towrv 

ship)  Wexford 

County. 

Maps  available  for  inspection  at  the  Clam  Lake  Township  Hall.  South  43  Road.  Cadillac,  Michigan. 
Send  comments  to  Mrs.  Diane  C.  Powell,  Clam  Lake  Township  Supefvisor,  10631  East  46  Road,  Cadillac,  Michigan  49601. 


Entire  shoreline  within  the  community 


None 


•1^1 


Michigan 


Hanng  (Charter 
Township)  Wex- 
ford County. 


Clam  River . 


At  Seeley  Road  No  49 


At  13th  Street  and  No.  36  Road  

Maps  available  tor  inspection  at  the  Haring  Township  Hall.  505  Bell  Avenue,  Cadillac,  Michigan 

Send  comments  to  Mr.  John  L.  Long,  Haring  Charter  Township  Supervisor,  P.O.  Box  282,  Cadillac,  Michigan  49601 


None 


None 


•1.265 
•1.287 


Minnesota 


Cambndge  (City) 
Isanti  County. 


Rum  River 


None 


Approximately  3.1  miles  downstream  of 
2nd  Avenue  SW  (most  downstream 
corporate  limit). 
Approximately  1.0  mile  upstream  of  1st 
Avenue  West  (most  upstream  cor- 
porate limit). 

Maps  available  lor  inspection  at  the  Cambridge  City  Hall.  626  North  Main  Street,  Cambndge,  Minnesota. 
Send  comments  to  The  Honorable  Carsten  Seecamp,  Mayor  of  the  City  of  Cambridge,  626  North  Main  Street,  Cambridge,  Minnesota  55008. 


None 


•915 


•918 


Minnesota 


Isanti  County  (Unin- 
corporated 
Areas). 


Rum  River 


None 


•915 


Approximately  3.1  miles  downstream  of 
2nd  Avenue  SW  (most  downstream 
corporate  limit  of  the  City  of  Cam- 
bridge). 
Approximately  1.6  miles  upstream  of  isf 
Avenue  West. 

Maps  available  for  inspection  at  the  Isanti  County  Zoning  Office,  555  18th  Avenue,  SW.,  Cambndge,  Minnesota. 

Send  comments  to  Mr.  Lyie  Schlief,  Chaimnan  of  the  Isanti  County  Board  of  Commissioners,  555  18th  Avenue,  SW.,  Cambridge,  Minnesota 
56008. 


None 


•918 


New  Jersey 


Glen  Rock  (Bor- 
ough) Bergen 
County. 


Diamond  Brook . 


At  Harristown  Road  

Approximately  0.4  mile  upstream  of  Rut- 
land Road. 


•49 
•81 


•50 
•82 


Maps  available  for  inspection  at  the  Borough  of  Glen  Rock  Municipal  Building,  Rock  Road,  Glen  Rock,  New  Jersey. 

Send  comments  to  The  Honorable  Jacqueline  Kort,  Mayor  of  the  Borough  of  Glen  Rock,  Glen  Rock  Municipal  Building,  Glen  Rock,  New  Jer- 
sey 07452-1798.  


New  Jersey 


MkJIand  Park  (Bor- 
ough) Bergen 
County. 


Goffle  Brook  Tributary 


At  the  confluence  with  Goffle  Brook '261  *262 

Approximately  900  feet  upstream  of  Myr-  '273  *275 

tie  Avenue. 

Goffle  Brook  Approximately   70   feet   downstream    of 

Lake  Avenue. 
Approximately    125    feet    upstream    of 
CONRAIL. 

Maps  availat>le  for  inspection  at  the  Midland  Park  Borough  Hall,  280  Godwin  Avenue,  Midland  Park,  New  Jersey. 

Send  comments  to  The  Honorable  Ester  Vierheilig,  Mayor  of  the  Borough  of  Midland  Park,  280  Godwin  Avenue,  Midland  Pari<,  New  Jersey 
07432. 


•172 


*267 


•171 


•268 


New  Jersey 


None 


Ramsey  (Borough)    ]  Pleasant  Brook  Tributary  ..    At  the   southeast  intersection   of  Sher- 
Bergen  County.  '      wood  Drive  and  Nottingham  Road. 

Maps  available  for  inspection  at  the  Ramsey  Engmeenng  Department,  33  North  Central  Avenue,  Ramsey,  New  Jersey. 
Send  comments  to  The  Honorable  John  Scerbo,  Mayor  of  the  Borough  of  Ramsey,  33  North  Central  Avenue,  Ramsey.  New  Jersey  07466 


•278 


New  Jersey 


Ridgewood  (Village) 
Bergen  County 


Diamond  Brook 


None 
None 


•82 
•82 


At  the  downstream  corporate  limits 

Approximately  450  feet  upstream  of  the 
downstream  corporate  limits. 

Maps  available  tor  inspection  at  the  Department  of  Public  Works,  Engineering  Division,  131  North  Maple  Avenue,  Ridgewood,  New  Jersey. 
Send  comments  to  The  Honorable  Patrick  Mancuso,  Mayor  of  the  Village  of  Ridgewood,  131  North  Maple  Avenue,  Ridgewood,  New  Jersey 
07451. 


New  Jersey 


Saddle  River  (Bor- 
ough) Bergen 
County. 


Saddle  River 


Approximately   0.9   mile 

Lower  Cross  Road. 
At  Locust  Lane  


downstream   of 


•106 
•172 


•105 
•173 
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State 


CityAown/counfy 


Source  of  flooding 


Location 


«  Depth  in  feet  above 

ground.  'Elevation  m  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Saddle  River  Municipal  Building,  100  East  Allendale  Road.  Saddle  River.  New  Jersey 
Send  comments  to  The  Honorable  Theodore  E.  Anthony,  Mayor  of  the  Borough  of  Saddle  River,  100  East  Allendale  Road,  Saddle  River. 
New  Jersey  07458. 


New  Jersev  

Upper  Saddle  River  !  Saddle  River 

(Borough)  Bergen 

Approximately  1,275  feet  downstream  of 

•165 

•166 

confluence  of  Pleasant  Brook. 

County. 

At  the  confluence  of  West  Branch  arxl 

•205 

•207 

East  Branch  Saddle  Rivers 

East  Branch  Saddle  River 

At  the  confluence  vtrith  Saddle  River 

•205 

•207 

At  the  State  boundary  

•284 

•286 

Oost  Val  Brook 

At  the  confluence  with  East  Branch  Sad- 
dle River. 

•248 

•249 

At  the  State  boundary               

None 

•305 

Pleasant  Brook 

At  the  confluence  with  Saddle  River 

Approximately  80  feet  upstream  of  Blue 

•170 
None 

•171 

•368 

Spruce  Road. 

West  Branch  Saddle  River 

At  the  confluence  with  Saddle  River  

•205 

•207 

Approximately  70  teet  upstream  of  Hill- 

•326 

•325 

, 

side  Road. 

Span-ow  Bush  Brook  

At  the  confluence  v^h  West  Branch  Sad- 

•263 

•262 

■     - 

• 

dle  River. 

Approximately    1,556    feet    upstream    of 

None 

•324 

West  Saddle  River  Road. 

Kroner's  Brook 

Approximately  275  feet  upstream  of  con- 
fluence with  Saddle  River. 

None 

•179 

Approximately  70  feet  downstream  of  OW 

r^one 

•277 

Chimney  Road. 

Approximately    0.72    mile    upstream    of 

None 

•277 

Lake  Street 

Pleasant  Brook  Tributary  .. 

At  the  confluence  with  Pleasant  Brook  .... 

.   None 

•261 

Approximately    1.200    feet    upstream    of 

None 

•361 

Ware  Road. 

Maps  available  for  inspection  at  the  Upper  Saddle  River  Borough  Hall,  376  West  Saddle  River  Road,  Upper  Saddle  River.  New  Jersey. 
Send  comments  to  The  Honorable  Francis  J.  Grout.  Mayor  of  the  Borough  of  Upper  Saddle  River,  376  West  Saddle  River  Road,  Upper  Sad- 
dle River,  New  Jersey  07458. 


New  Jersey 


Wakjwrck  (Borough) 
Bergen  County 


T" 


Saddle  River 


Approximately   0.9   mile   downstream   of 

Lower  Cross  Road 
At  the  upstream  corporate  limits  


•106 


•113 


•105 


•lit 


Maps  availat)le  lor  inspection  at  the  WakJwk*  Borough  Clerk's  Offtee,  15  East  Prospect  Street,  Waldwick,  New  Jersey. 
Send  comments  to  The  Honorable  Rk:k  Vander  Wende,  Mayor  of  the  Borough  of  Waldwick,  15  East  Prospect  Street,  Waldwick,  New  Jersey 
07463. 


New  York 


Andover  (Town)  Al- 
legany County. 


Andover  Pond 


Approximately    500    feet    southwest    of 
Intersectkjn   of   State    Route   2i    and^ 
Bines  Hill  Road. 

Approximately  0.45  mile  southwest  of 
intersection  of  State  Route  21  and 
Bines  Hill  Road. 

Approximately  1,200  feet  downstream  of 
CONRAIL. 

Approximately  1.03  mile  upstream  of 
State  Route  417. 

At  confluence  with  Dyke  Creek  

At  divergence  from  Dyke  Creek  

Maps  available  for  inspection  at  the  Andover  Town  Hall,  Main  and  West  Centet  Streets,  Andover,  New  York. 

Send  comments  to  Mr.  Kari  E.  Graves,  Supervisor  of  the  Town  of  Andover,  25  Elm  Street,  Andover,  New  York  14806. 


Dyke  Creek 


Dyke  Creek  Split  Flow 


None 

None 

None 

Nor>e 

None 
None  i 


•1 


•1,669 

•1,573 

•1,641 

•1,580 
•1.587 


New  York   

Elma  (Town)  Erie 

Little  Buffalo  Creek 

Just  upstream  of  Hall  Road 

None 

•745 

County. 

At  upstream  corporate  limits  

None 

•782 

Pond  Creek 

Aooroximatelv  500  feet  uostream  

•715 

•716 

Just  dovmstream  of  Rice  Road  

None 

•809 

South  Branch  Slate  Bot- 

Approximately 0.7   mile  downstream   of 

None 

•674 

tom  Creek. 

Aurora  Road. 

Approximately  840  feet  upstream  of  Au- 

None 

•684 

rora  Road. 

Cazenovia  Creek 

At  downstream  corporate  limits 

•686 

•687 

At  upstream  corporate  limits  

•770 

•773 
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State 


CityAown/county 


Source  of  flooding 


Location 


#  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  tfie  Elma  Town  Hall.  1910  Bowen  Road,  Elma,  New  York. 

Send  comments  to  Ms.  Audrey  Murdoch,  Supervisor  of  the  Town  of  Elma.  1910  Bowen  Road,  Elma,  New  YorV  14059. 


New  York 


Vestal  (Town) 
Broome  County. 


Susquehanna  River 


Approximately  600  feet  upstream  of  Main 

Street. 
Approximately  200  feet  upstream  of  the 

downstream  corporate  limits. 

Maps  available  for  inspection  at  the  Vesta)  Engineering  Department.  601  Vestal  Parkway  West,  Vestal,  New  York. 
Send  comments  to  Mr  Robert  J  Nasiatka,  Vestal  Town  Supervisor,  605  Vestal  Parkway  West,  Vestal,  New  York  13850. 


•831 
•828 


North  Carohna 


Brevard  (City)  Trarv 
sytvania  County 


Davidson  River  Original 

Channel, 
Davidson  River _.. 


French  Broad  River 


Confluence  with  Davidson  River  

Divergence  from  Davidson  River  

Confluence  with  French  Broad  River  

Downstream  side  of  U.S.   Highway  64/ 

276  Eastbound. 
Approximately  400  feet  downstream  of 

confluence  of  Davidson  River. 
Approximately  0.53  mile  upstream  of  con- 
fluence   of     Unnamed    Tributary    to 

French  Broad  River. 

Confluence  with  French  Broad  River  

Approximately    1,630   feet   upstream   of 

Lamtis  Creek  Road. 

Confluence  with  French  Broad  River  

At  footbndge  dam  

Confluence  with  French  Broad  River  

Approximately    25    feet    downstrestfn    of 

Southern  Railway. 

Confluer>ce  with  French  Broad  River  

Approximately  1 ,430  feet  upstream  of  Mill 

Brook  Dnve. 

Confluence  with  King  Creek 

Approximately  600  feet  downstream  of 

Southern  Railway. 

Confluence  with  Davidson  River  

Approximately  260  feet  upstream  Soultv 

em  Railway  Spur. 

Confluence  with  Lambo  Creek 

Approximately  320  feet  downstream  ol 

Old  U.S.  Highway  64. 
Confluence  with  French  Broad  River  ..... 
Approximateiy  620  feet  downstream  o< 

Country  Club  Road. 

Maps  available  for  inspection  at  the  Crty  of  Brevard  Planning  Department.  151  West  Main  Street.  Brevard,  North  Carolina. 
Send  comments  to  Mr.  Steve  Waren,  Brevard  City  Planner,  151  West  Main  Street,  Brevard.  North  Carolina  28712. 


Lamb  Creek 


Lamtx)  Creek 


Nrct>olson  Creek 


King  Creek . 


Long  Branch 


Unnamed  Tributary  to  Da- 
vidson River. 

Giltxeath  Brarx:h  


Unnamed  Tritxitary  to 

Frerxjh  Broad  River. 


Maps  available  for  inspection  at  the  North  Wilkesboro  Town  Hall,  801  Main  Street,  North  Wilkesboro.  North  Carolina. 

Send  comments  to  Mr.  James  H.  Bentty.  f»4o»th  Wilkesboro  City  Manager,  P.O.  Box  218,  North  Wilkesboro,  North  Carolina  28659. 


I^orth  Carolina 


•830 
•827 


•2.115 
•2.126 
•2.104 
•2.126 

•2,114 
•2,123 
•2.103 
•2.124 

•2.104 

•2.103 

•2.127 

•2.124 

•2.106 
•2.250 

•2.104 
•2.251 

•2.107 

None 

•2.119 

•2.150 

•2,104 
•2.184 
•2.116 
•2,149 

•2.109 
•2.265 

•2,105 
•2.266 

•2.140 
•2,144 

•2.139 
•2.143 

•2.109 
•2.109 

•2.108 
•2.108 

•2,108 
•2.108 

•2.105 
•2.107 

•2.126 
•2.129 

•2,124 
•2.128 

North  Carolina 

Hont\  Wilkesboro 
(Crty)  Wilkes 

Yadkin  River 

Approximately  2.3  miles  downstream  of 
confluence  with  Reddies  River. 

•964 

•957 

County 

Approximately  1 .4  miles  upstream  of  corv- 
ftuence  with  Reddies  River. 

•970 

•967 

RArkiip<;  RrvAr 

At  confluence  with  Yadkin  River  

•970 

•963 

Approximately   2.950   feet   upstream   of 

•970 

•969 

confluence  with  Yadkin  River. 

Tributary  M-1  

Approximately  375  feet  downstream  of 
confluence  with  Tritxjtary  M-1-1. 

None 

•1.065 

Approximately  225  feet  upstream  of  con- 

None 

•1,075 

fluence  with  Tributary  M-1-1. 

Tributary  Y-1  

From  confluence  with  Yadkin  River  

•965 

•959 

Approximately  750  feet  upstream  of  con- 

•965 

939 

fluence  with  Yadkin  River. 

Rosman  (Town) 

French  Broad  River 

Approximately  0.55  mile  downstream  ol 

•2,183 

•2.182 

Transylvania 

U.S.  Highway  178. 

County. 

s 

Approximately    0.55    mile    upstream    of 
Turnpike  Road. 

•2.203 

•2,202 
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State 


City/townycounty 


Source  of  flooding 


Locatton 


«  Depth  in  feet  atxnre 

grourKJ.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Maps  available  for  inspection  at  the  Rosman  Town  Hall,  Mam  Street,  Rosman,  North  Carolina. 

Send  comments  to  The  Honorable  John  H.  Rodgers,  Mayor  of  the  Town  of  Rosman,  P.O.  Box  636,  Rosman.  North  Carolina  28772. 


North  Carolina 

Transylvania  Coun- 
ty (Unincor- 

Davidson River 

Confluence  with  French  Broad  Rrver  

Approximately   5,200   feet    upstream   of 

•2,104 
•2.143 

*2  103 

•2,142 

porated  Areas). 

U.S.  Highway  64/276. 

East  Fork  of  French  Broad 

Confluence  with  French  Broad  River  

•2,180 

'2.177 

River. 

Approximately   4.45    miles    upstream   of 
confluerx^  with  French  Broad  River. 

•2.292 

•2.291 

Cathey's  Creek 

Confluence  with  French  Broad  River  

•2,148 

•2.147 

Approximately    1,250   feet   upstream   of 

•2.196 

•2,193 

U.S.  Highway  64. 

Patterson  Creek  

At  confluence  with  French  Broad  River  ... 
Approximately    1,500    feet    upstream    of 

•2.151 
•2.202 

•2  150 

•2,203 

Cathey's  Creek  Church  Road. 

Carson  Creek 

Confluence  with  French  Broad  River  

•2,140 

•2,136 

Approximately    1,225   feet   upstream   of 

•2,140 

'2.139 

• 

confluence  with  French  Bnaad  River 

Little  River  

Confluence  of  French  Broad  River       ..    . 

•2.095 
•2.085 

•2  093 

Approximately  1,795  feet  downstream  of 

•2,094 

confluence  of  Crab  Creek. 

Lamb  Creek 

Approximately    1,675   feet    upstream   of 
Lambs  Creek  Road. 

Hone 

•''.252 

- 

Approximately    0.4    mile    upstream    of 
Lambs  Creek  Road. 

•2.261 

French  Broad  River 

Upstream  side  of  Crab  Creek  Road 

•2.094 

•2,093 

/Approximately  1  mile  upstream  of  Turn- 

'2.209 

•2,206 

pike  Road. 

North  Fork  French  Broad 

At  confluence  with  Frerx:h  Broad  River  ... 

•2.209 

•2,206 

River. 

., 

Upstream  side  of  U.S.  Highway  64 

•2.209 

•2,208 

West  Fork  French  Broad 

At  confluence  with  French  Broad  River  ... 

•2.209 

•2.206 

River. 

■ 

Approximately  475  feet   upstream   from 
confluence    with    North    Fork    French 
Broad  River. 

•2.209 

•2.208 

MkJdIe  Fork  French  Broad 

At  confluence  with  French  Broad  River  ... 

•2.181 

•2,177 

River. 

Approximately   26   feet   dovmstream    of 

•2,182 

•2.181 

East  Fork  Road. 

Maps  available  for  inspection  at  the  Transylvania  County  Community  Servnes  Buikjing,  203  East  Morgan  Street,  Brevanj,  North  Carolina. 
SerKJ  comments  to  Mr.  Rotiert  Masengill,  Chairman  of  the  Transylvania  County  Board  of  Commissioners,  28  East  Main  Street,  Brevard.  North 
Carolina  23712. 


North  Carolina 

Wayne  County  (Un- 

Mills Creek 

/Approximately    1,000   feet   upstream   of 

None 

•95 

incorporated 

confluence  with  West  Bear  Creek. 

Areas). 

Approximately  0.45  mile  upstream  of  con- 

None 

•98 

fluence  with  West  Bear  Creek. 

Maps  available  for  inspection  at  the  Wayne  County  Planning  Department,  224  East  Walnut  Street.  Gokteboro,  North  Carolina. 
Send  comments  to  Mr.  Will  Sullivan,  Wayne  County  Manager,  P.O.  Box  227,  GoWsboro,  North  Carolina  27533. 


Ohk) 


Butler  County  (Urv 
incorporated 
Areas). 


Mill  Creek 


East  Fork  Mill  Creek 


Tributary  to  East  Fork  MiH 
Creek. 


Gregory  Creek 


At  East  Crescentville  Road 


/Approximately     0.9     mile     upstream    of 

Tylersville  Road. 

At  East  Crescentville  Road  

Approximately    1,450   feet    upstream   of 

Statkxi  Road. 
At  confluerK»  with  East  Fork  Mill  Creek  .. 

/Approximately    1,900   feet    upstream   of 

Dimmk:k  Road. 
Approximately  1,280  feet  downstream  of 

Hamilton  Mason  Road. 
Approximately    1,160    feet    upstream    of 

Shawr)ee  Lane. 


•583 


None 


•585 


•628 


None 

•586 

None 

•661 

None 

•602 

NUIIO 

•as,s 

None 

•703 

None 

•737 

37846 
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State 


CityAown/courty 


Source  of  flooding 


Location 


*  Depth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


fWaps  available  for  inspection  at  ttie  Butter  County  Administrative  Center,  130  High  Street,  3rd  Floor,  Hamilton,  Ohio. 

Send  comments  to  Ms.  Janet  Clemmons,  President  of  the  Butter  County  Commissioners,  130  High  Street,  6th  Floor,  Hamilton.  Ohio  45011. 


Pennsytvanta 


Etna  (Borough),  M- 
legheny  Couity. 


Littte  Pine  CreeK  West 


Approximately    600    feet    upstream    of 
Greety  Avenue. 

Pine  Creek „ Confluence  with  Allegheny  River  *735 

Approximately    1.250    feet    upstream    of  *752 

Grant  Avenue. 

Maps  available  for  inspection  at  the  Etna  Borough  Had,  437  Butter  Street,  Pittsburgh.  Pennsylvania. 
Send  comments  to  Mr  Peter  Ramage,  President  of  the  Etna  Borough  Council,  437  Butler  Street.  Pittsburgh,  Pennsylvania  15223, 


At  conftuence  with  Pine  Creetc 


•745 
•761 


•747 

•763 

•736 
•751 


Pennsylvania 


Franldin  Parte  (Bor- 
ough) Allegheny 
County. 


Pine  Creek. 


Approximately    1.550   feet   upstream   of 
Meinerl  Road. 


htone 


•1.030 


Approximately    0.43    mile    upstream    of  None  '1,033 

Meinert  Road. 
Maps  availabte  for  inspection  at  the  FranWin  Parle  Borough  HaM,  2428  Rochester  Road,  Sewickley,  Pennsylvania. 
Send  comments  to  Mr.  RonaW  Merriman.  Franklin  Park  Acting  Borough  Manager,  2428  Rochester  Road,  Sewk*ley.  Pennsylvania  15143 


Pennsylvania 


Hampton  (Town- 
ship) Allegheny 
County 


Gourdhead  Run 


Harts  Run  

McCaslin  Run 

Montour  Run  ^4o.  1 

I  lOc  0'66K  ....■■■>•■•■■ 

Crouse  Run  


At  confluence  with  Pine  Creek 


Approximately    0.62    mile    upstream    of 

Harts  Run  Road. 

At  confluence  with  Gourdhead  Run  

Approximately  350  feet  upstream  of  Harts 

Run  Road. 

At  confluerx»  with  Gourdhead  Run  

Afiproximately    320    feet    upstream    of 

McCuHy  Road. 

At  confluence  with  Pine  Creek  

Approximately    1.53   miles   upstream   of 

Wildwood  Road. 
Approximately  1,500  feet  downstream  of 

State  Route  8. 
Approximately  1 60  feet  upstream  of  WM- 

wood  Road. 

At  conftuerx^e  with  Pine  Creek  

Approxin>ately   50   feet   downstream   of 

l^oyaiview  Drive. 

Maps  available  for  inspection  at  the  Hampton  Township  Hall.  3101  McCully  Road,  Allison  Park,  Pennsylvania. 

Send  comments  to  Mr  W.  Chnstopher  Lochner.  Municipal  Manager  tor  the  Township  of  Hampton,  3101  McCulty  Road.  Allison  Park.  Penn- 
sylvania. 


•847 


htone 


•850 


989 


•921 

'925 

None 

•1.034 

t^lone 

^94 

None 

•1.002 

None 

•939 

None 

•990 

•839 

•846 

None 

•944 

•887 

•889 

•888 

'889 

Pennsyvlania  , 


Indiana  (Township)    <  Littte  Pine  Creek  East 
Allegheny  County. 


Approximately  575  feet  downstream  of 

Saxonburg  Boulevard. 
Approximately    1,850   feet   upstream   of 
Klein  Road 

Maps  available  for  inspection  at  the  Indiana  Township  Municipal  BuiWing,  Route  910,  Indianola,  Pennsylvania. 
Send  comments  to  Mr.  Kevin  Brozok,  Indiana  Township  Secretary,  P.O.  Box  788,  Indianola,  Pennsylvania  15051. 


None 
None 


•897 
•955 


Pennsylvania 

McCandless  (Town- 
ship) Allegheny 
County. 

Uttle  Pine  Creek  West  

Pine  Creek _. 

Approximately    900    feet    upstream    of 
Mclntyre  Road. 

Approximately  40  feet  upstream  of  Bab- 
cock  Boulevard. 

Approximately  *)50  feet  downstream  of 
Wikjwood  Road. 

Approximately  1,800  feet  upstream  of 
Meinert  Road. 

•1.016 

None 

None 

•1.028 

•1.015 

•1,060 

•942 

•1.030 

Maps  availatJie  for  inspection  at  the  McCandless  Township  Hall,  9955  Grutibs  Road,  Wexford,  Pennsylvania. 

Send  comments  to  Mr  Tobias  Cordek,  McCandless  Township  Manager.  9965  Grubbs  Road,  Wexford,  Pennsylvania  15090. 


Pennsylvania 


CHara  (Township)       Little  Pine  Creek  East 
Allegheny  County.  I 


Approximately  650  feet  downstream  of 
Saxontxjrg  Boulevard. 


None 


•799 
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State 


City/town/county 


Source  of  flooding 


Location 


#  Depth  in  feet  atxjve 

ground.  'Elevation  in  feet 

(NGVD) 


Existing 


Modified 


Approximately    0.43    mile    upstream    of  f4one 

I      Browns  Hill  Road.  I 

Maps  available  for  inspection  at  the  O'Hara  Township  Hall,  325  Fox  Chapel  Road,  Pittsburgh,  Pennsylvania. 
Send  comments  to  Mr.  Douglas  C.  Amdt,  O'Hara  Township  Manager,  325  Fox  Chapel  Road,  Pittsburgh,  Pennsylvania  15238. 


•897 


Pennsylvania 


Ross  (Township) 
Allegheny  County. 


Little  Pine  Creek  West  >  Approximately  0.39  mile  downstream  of 

Sutter  Road. 
Approximately    1.050   feet   upstream   of 
Mclntyre  Road. 

Maps  availatile  for  mspectkjn  at  the  Ross  Township  Hall,  5325  Perrysville  Avenue,  Pittsburgh,  Pennsylvania. 
Send  comments  to  Mr.  Thomas  Lavorini,  Ross  Township  Manager,  5325  Perrysville  Avenue,  Pittsburgh,  Pennsylvania  15229 


•977 


•1,016 


978 
•1.015 


Pennsylvania 


Shaler  (Township) 
Allegheny  County. 


Little  Pine  Creek  East 


Approximately    750    feet    upstream    of 
Saxonburg  Boulevard 

Approximately  850  feet  upstream  of  con- 
fluence with  Pine  Creek. 

Approximately  733  feet  upstream  of  Clair 
Street. 

Approximately    375    feet    upstream    of 
Bridge  Street. 

Approximately    1,600   feet   i4>stream   of 
ElfinwikJ  Road. 

Maps  available  for  inspection  at  the  Shaler  Township  Buikjing,  300  Wetzel  Road.  Glenshaw  Pennsyvania. 
Send  comments  to  Mr.  Timothy  Rogers,  Shaler  Township  Manager,  300  Wetzel  Road,  Glenshaw,  Pennsylvania  15116. 


Little  Pine  Creek  West 


Pine  Creek . 


At  confluence  with  Pine  Creek 


•757 

•753 

•796 

•799 

•745 

•747 

•976 

•975 

•736 

•738 

•839 

•846 

Pennsylvania 


Pine  Creek , 


Backwater  area  betvireen  Man  Street  and 
CONRAIL 


•736 


Sharpsburg  (Bor- 
ough) Allegheny 
County. 

Maps  available  for  inspectkjn  at  the  Sharpsburg  Borough  Offk»,  1021  North  Canal,  Pittstxjrgh,  Pennsylvania. 

Send  comments  to  The  Honorable  Marion  Gerardi,  Mayor  of  the  Borough  of  Sharpsburg,  121  I3th  Street,  Pittsburgh,  Pennsylvania  15215. 


•737 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100.  "Flood  Insurance") 

Dated:  June  19, 1997. 
Richard  W.  Krimm. 

Executive  Associate  Director,  Mitigation 
Directorate. 

[FR  Doc.  97-18539  Filed  7-14-97;  8:45  am) 
BILUNG  CODE  e71»-04-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12, 14, 15, 19, 33, 52,  and 
53 

[FAR  Caa*  97-<X>4] 

RIN  QOOO-nAHSS 

Faderal  Acquisition  Ragulation; 
Reform  of  Affirmative  Action  in  Federal 
Procurement 

AGENCY:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 


and  National  Aeronautics  and  Space 
Administration  (NASA). 

ACTION:  Proposed  rule — extension  of 
comment  period. 

SUIMMARY:  The  public  comment  period 
on  this  proposed  rule,  which  was 
published  in  the  Federal  Register  at  62 
FR  25786.  May  9.  1997.  is  extended 
from  July  8.  1997,  through  August  8. 
1997.  The  rule  conforms  to  a 
Department  of  Justice  proposal  to  reform 
affirmative  action  in  Federal 
procurement.  The  comment  p>eriod  is 
extended  in  order  to  accommodate 
public  requests  for  an  extension. 
DATES:  Comments  on  the  proposed  rule 
should  be  submitted  in  writing  to  the 
FAR  Secretariat  at  the  address  shown 
below  on  or  before  August  8, 1997. 

ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration. 
FAR  Secretariat  (MVR).  1800  F  Street. 
NW.,  Room  4035,  Washington,  DC 
20405. 

E-mail  comments  submitted  over 
Internet  should  be  addressed  to 
farcase.97-004@gsa.gov.  Please  cite  FAR 
case  97-004  in  aU  correspondence 
related  to  this  case. 


FOR  FURTHER  INFORMATION  CONTACT: 

Ms.  Victoria  Moss  (202)  501-4764. 

List  of  Subjects  in  48  CFR  Parts  12, 14, 
15, 19,  33,  52,  and  53 

Govememnt  procurement. 

Dated:  July?,  1997. 
Edward  C  Loeb. 

Director,  Federal  Acquisition  Policy  Division. 
[FR  Doc.  97-18558  Filed  7-14-97;  8:45  am) 

BRUNO  CODE  6K0-€^-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  594 

[Dodwt  No.  97-046;  Notice  1] 

RIN  2127-AG73 

Schedule  of  Fees  Authorized  by  49 
U.S.C.  30141;  Fee  for  Review  and 
Processing  of  Conformity  Certificates 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

SUMMARY:  This  document  proposes  to 

amend  NHTSA's  regulations  ^at 
prescribe  a  schedule  of  fees  authorized 
by  49  U.S.C.  §  30141  for  various 
functions  performed  by  the  agency  with 
respect  to  the  importation  of  motor 
vehicles.  The  amendment  would 
establish  a  fee  for  the  agency's  review 
and  processing  of  statements  that 
registered  importers  submit  to  certify 
that  vehicles  that  were  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  have  been  brought  into 
conformity  with  those  standards.  The 
*  fee  would  apply  to  all  vehicles  for 
which  conformity  certificates  are 
submitted  to  NflTSA,  including 
vehicles  imported  from  Canada,  which 
currently  account  for  over  98  percent  of 
the  nonconforming  vehicles  that  are 
processed  by  NHTSA. 
DATES:  Comments.  Comments  must  be 
received  on  or  before  August  14,  1997. 
AOORESSES:  Comments  should  refer  to 
the  docket  and  notice  numbers  above 
and  be  submitted  to:  Docket  Section, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street. 
S.W..  Washington.  D.C.  20590.  Docket 
hours  are  9:30  a.m.  to  4  p.m..  Monday 
through  Friday. 

FOR  FURTHER  INFORMAT»ON  CONTACT:  For 
non-legal  issues:  Clive  Van  Orden. 
Office  of  Vehicle  Safety  Compliance, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  DC.  20590  (202- 
366-2830).  For  legal  issues:  Coleman 
Sachs,  Office  of  Chief  Counsel,  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  S.W.,  Washington, 
DC.  20590  (202-366-5238). 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

Laws  relating  to  motor  vehicle  safety 
are  found  in  Chapter  301  of  Title  49, 
U.S.  Code.  NHTSA  is  authorized  imder 
49  U.S.C.  §  30111  to  issue  Federal  motor 
vehicle  safety  standards  (FMVSS). 
Subject  to  certain  exceptions.  49  U.S.C. 
§  30112(a)  prohibits  any  person  from 
importing  into  the  United  States  a  motor 
vehicle  manufactured  on  or  after  the 
date  an  applicable  FMVSS  takes  effect 
unless  the  vehicle  complies  with  the 
standard  and  is  so  certified  pursuant  to 
49  U.S.C.  §30115.  One  of  the  exceptions 
to  this  prohibition  is  found  in  49  U.S.C. 
§  30141.  That  section  permits  an 
importer  who  is  registered  with  NHTSA 
(a  "registered  importer")  to  import  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 


applicable  FMVSS,  provided  that 
NHTSA  has  decided  that  the  vehicle  is 
eligible  for  importation.  Under  the 
criteria  that  are  specified  in  49  U.S.C. 
§  30141  for  these  decisions,  a  motor 
vehicle  is  not  eligible  for  importation 
unless,  among  other  things,  it  is  capable 
of  being  altered  to  comply  with  all 
applicable  FMVSS.  See  49  U.S.C. 
§  30141(a)(1)  (A)(iv)  and  (B). 

B.  Requirements  for  Bonding  and 
Review  of  Conformity  Packages 

Once  a  motor  vehicle  has  been 
declared  eligible  for  importation,  it  is 
imported  under  bond  by  a  registered 
importer  or  by  an  individual  who  has 
executed  a  contract  or  other  agreement 
with  a  registered  importer  to  bring  the 
vehicle  into  compliance  with  applicable 
FMVSS.  The  registered  importer  has  the 
obligation  to  bring  the  bonded  vehicle 
into  conformity  with  the  FMVSS  within 
120  days  of  the  vehicle's  entry.  When 
the  registered  importer  has  done  so.  it 
must  certify  to  NHTSA  that  the  vehicle 
meets  the  FMVSS.  See  49  U.S.C. 
§  30146(b)  and  49  CFR  592.6(e).  An 
agency  regulation  at  49  CFR  592.6(f) 
requires  registered  importers  to  submit 
to  NHTSA  "[i|n  substantiation  of  the 
initial  certification  provided  for  a 
specific  model  and  model  year  *   •   • 
photographic  and  documentary 
evidence  of  conformance  with  each 
applicable  Federal  motor  vehicle  safety 
and  bumper  standard,  and  with  respect 
to  subsequent  certifications  of  such 
model  and  model  year,  such 
information,  if  any.  as  the  Administrator 
may  request." 

NHTSA's  Office  of  Vehicle  Safety 
Compliance  (OVSC)  administers  the 
agency's  programs  concerning  the 
importation  of  noncomplying  vehicles. 
OVSC  has  issued  guidance  to  registered 
importers,  in  the  form  of  ne\vsletters 
and  other  communications,  that  specify 
the  contents  and  form  of  the  packages 
that  must  be  submitted  to  the  agency  to 
certify  that  each  noncomplying  vehicle 
for  which  a  performance  bond  has  been 
given  has  beien  brought  into  compliance 
with  all  applicable  FMVSSs.  Upon 
receipt,  the  OVSC  staff  reviews  each 
package  to  verify  the  accuracy  of  the 
information  it  contains.  If  NHTSA 
questions  the  registered  importer's 
certification  of  compliance,  the 
registered  importer  is  notified  pursuant 
to  49  CFR  592.8(c)  to  hold  the  vehicle 
for  inspection.  Acceptance  of  the 
certification  ends  the  agency's 
involvement  with  the  vehicle. 

Thus.  NHTSA  staff  expends  much 
time  reviewing  and  evaluating  routine 
compliance  packages,  and  even  more 
time  if  a  package  does  not  indicate 
conformance  with  the  FMVSS. 


necessitating  follow-up  action.  NHTSA 
reviewed  some  16,000  compliance 
packages  in  calendar  year  1996. 


C.  Fees  Authorized  by  49  U.S.C.  §30141 

NHTSA  is  authorized  under  49  U.S.C. 
§  30141(a)(3)  to  establish  an  annual  fee 
requiring  registered  importers  to  pay  for 
the  costs  of  carrying  out  the  registered 
importer  program.  The  agency  is  also 
authorized  under  this  section  to 
establish  fees  to  pay  for  the  costs  of 
processing  the  conformance  bonds  that 
registered  importers  provide,  and  fees  to 
pay  for  the  costs  of  making  agency 
decisions  relating  to  the  importation  of 
noncomplying  motor  vehicles  and 
equipment. 

The  agency  has,  to  date,  established 
four  separate  fees  under  the  authority  of 
49  U.S.C.  §  30141.  These  are  set  forth  in 
49  CFR  Part  594.  The  first  is  the  annual 
fee  that  is  collected  from  registered 
importers  to  cover  the  agency's  costs  for 
administering  the  registered  importer 
program.  This  fee,  which  is  covered  by 
section  594.6,  is  currently  set  at  $501.00 
for  persons  applying  for  registered 
importer  status  and  at  $332  for  those 
seeking  the  renewal  of  that  status.  As 
described  in  section  594.6.  the  fee  is 
based  on  the  direct  and  indirect  costs 
incurred  by  the  agency  in  processing 
and  acting  upon  initial  applications  for 
registered  importer  status  and  annual 
statements  seeking  the  renewal  of  that 
status,  as  well  as  other  actions 
performed  by  the  agency  in 
administering  the  registered  importer 
program. 

The  second  fee  is  collected  from  each 
motor  vehicle  manufacturer  or 
registered  importer  who  petitions 
NHTSA  to  decide  that  a  nonconforming 
vehicle  is  eligible  for  importation.  This 
fee,  which  is  covered  by  49  CFR  594.7, 
is  currently  set  at  $199  for  a  petition 
seeking  an  eligibility  decision  on  the 
basis  that  a  nonconforming  vehicle  is 
substantially  similar  to  a  U.S.  certified 
counterpart,  and  at  $721  for  a  petition 
seeking  such  a  decision  on  the  basis  that 
a  nonconforming  vehicle  is  capable  of 
being  altered  to  conform  to  all 
applicable  standards.  As  detailed  in 
section  594.7,  this  fee  is  based  on  the 
direct  and  indirect  costs  incurred  by 
NHTSA  in  processing  and  acting  upon 
import  eligibility  petitions. 

The  third  fee  is  for  importing  a 
vehicle  pursuant  to  an  eligibility 
decision  made  by  the  Administrator. 
This  fee.  which  is  covered  by  49  CFR 
594.8.  is  currently  set  at  $134  per 
vehicle.  As  described  in  section  594.8. 
this  fee  is  calculated  to  cover  NHTSA's 
direct  and  indirect  costs  in  making 
import  eligibility  decisions. 
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The  fourth  fee  has  been  established 
pursuant  to  49  U.S.C.  §  30141(a)(3)(A)  to 
"pay  for  the  costs  of  processing  bonds 
provided  to  the  Secretary  of  the 
Treasury."  Registered  importers  furnish 
these  bonds  for  each  vehicle  covered  by 
a  certificate  of  conformity  that  is 
submitted  to  NHTSA.  This  fee,  which  is 
covered  by  49  CFR  594.9.  is  currently 
set  at  $5.15  and  only  reimburses  the 
U.S.  Customs  Service  for  services 
performed  at  the  time  of  entry.  It  is 
based  on  direct  and  indirect  cost 
information  provided  to  NHTSA  by  the 
Customs  Service.- 

D.  Additional  Fees  That  NHTSA 
Believes  Are  Justified 

Although  the  above-described  fees 
have  permitted  NHTSA  to  recover  the 
costs  it  incurs  in  administering  certain 
aspects  of  the  registered  importer 
program  and  making  import  eligibility 
decisions,  other  NHTSA  activities  that 
are  a  service  to  the  importers  of 
noncomplying  vehicles  have  gone 
unreimbursed.  One  such  activity  for 
which  the  agency  believes  it  is  entitled 
to  leimbursement  under  49  U.S.C. 
§  30141  is  the  review  of  conformity 
packages  to  decide  whether  vehicles,  as 
altered  by  the  registered  importers, 
comply  with  all  applicable  FMVSS  and 
thus,  whether  the  conformance  bonds 
that  cover  those  vehicles  may  be 
released. 

Because  NHTSA's  approval  of  the 
conformity  package  is  a  necessary 
predicate  to  the  release  of  these  bonds. 
NHTSA  has  tentatively  concluded  that 
the  expense  incurred  by  the  agency  in 
reviewing  and  processing  each  package 
may  be  treated  as  part  of  the  bond 
processing  cost,  for  which  NHTSA  is 
authorized  to  set  a  fee  under  49  U.S.C. 
§  30141(a)(3)(A).  Additionally,  NHTSA's 
decision  to  approve  the  release  of  a 
bond  based  on  its  review  of  a 
conformity  package  would  qualify  as  a 
"decision"  under  Subchapter  III  of  Title 
49.  U.S.  Code,  for  which  the  agency  is 
authorized  to  set  a  fee  under  49  U.S.C. 
§  30141(a)(3)(B). 

When  it  first  proposed  the  fee 
schedule  found  in  Part  594,  NHTSA 
excluded  "activities  cormected  with  the 
processing  of  certificates  and 
compliance  documentation"  from  the 
fee  for  the  agency's  administration  of 
the  importer  registration  program.  See 
54  FR  17792,  17793  (April  25,  1989). 
Although  NHTSA  acknowledged  that 
verification  of  the  certification 
submitted  by  a  registered  importer 
could  be  relevant  to  the  maintenance  of 
the  registered  importer's  status,  the 
agency  concluded  that  Congress  did  not 
intend  for  those  activities  to  be  included 
in  the  registration  program.  NHTSA 


based  this  conclusion  on  the  language  of 
section  108(c)(3)(B)(i)  of  the  former 
National  Traffic  and  Motor  Vehicle 
Safety  Act,  then  codified  at  15  U.S.C. 
§  1397(c)(3)(B)(i),  which  allowed  fees 
collected  from  registered  importers  to  be 
used  for  administrative  purposes  other 
than  the  periodic  inspection  of  a 
representative  number  of  vehicles  for 
which  compliance  certifications  had 
been  provided.  The  agency  now 
recognizes  that  its  prior  interpretation  of 
this  provision  was  overly  restrictive, 
and  that  the  provision  in  fact  places  no 
impediment  on  NHTSA's  ability  to 
collect  fees  for  the  processing  and 
review  of  conformity  packages. 

The  Safety  Act  was  repealed  and  its 
provisions  were  codified  as  part  of  Title 
49,  U.S.  Code  under  Public  Law  103- 
272  (July  5.  1994).  The  relevant 
provision,  now  found  at  49  U.S.C. 
§  30141(e),  states  that  the  amounts 
collected  as  fees  from  registered 
importers  under  section  30141(a)(3)  "are 
only  for  use  by  the  Secretary  of 
Transportation — (1)  in  carrying  out  this 
section  and  sections  30146  (a}-(c)(l), 
(d),  and  (el  and  30147(b)  of  this  title. 
*   *   •  "  In/HTSA's  authority  to  review 
conformity  packages  is  principally 
derived  from  section  30146(c).  As 
previously  noted,  that  provision 
authorizes  the  Secretary  of 
Transportation  to  require  the 
compliance  certification  submitted  by  a 
registered  importer  to  "be  accompanied 
by  evidence  of  compliance  the  Secretary 
considers  appropriate.  •   •   •  " 

When  it  originally  issued  the 
regulations  in  49  CFR  Part  594,  NHTSA 
narrowly  construed  the  language  of 
section  108(c)(3)(A){iii)  of  the  Safety 
Act.  which  authorized  the  Secretary  to 
establish  fees  for  "making  the 
determinations  under  this  section,"  as 
pertaining  only  to  import  eligibility 
determinations.  The  agency  overlooked 
the  fact  that  its  decisions  to  release 
conformance  bonds,  based  on  the 
review  of  conformity  packages,  were 
also  "determinations"  under  section  108 
of  the  Safety  Act.  and  that  the  use  of  fees 
for  this  purpose  was  clearly  permitted 
under  Section  108(c)(3)(B)(i).  Likewise, 
49  U.S.C.  §  30141(e)  clearly  authorizes 
the  use  of  fees  collected  from  registered 
importers  under  section  30141(a)(3)  to 
pay  for  the  costs  of  making  decisions 
following  agency  review  of  conformity 
packages.  Accordingly.  NHTSA  has 
reconsidered  the  scope  of  its  authority 
to  establish  fees  for  making  decisions 
regarding  the  importation  of 
noncomplying  vehicles,  and  has 
tentatively  concluded  that  it  was 
authorized  imder  section 
108(c)(3)(A)(iii)  of  the  Safety  Act.  and  is 
authorized  under  49  U.S.C. 


§  30141(a)(3)(B)  to  charge  fees  to 
reimburse  the  agency's  costs  for  making 
decisions  to  release  conformance  bonds. 

Even  if  such  authority  did  not  exist  in 
Chapter  301  of  Title  49,  U.S.  Code,  the 
Independent  Offices  Appropriation  Act 
of  1952,  31  U.S.C.  §9701,  provides 
ample  authority  for  NHTSA  to  impose 
fees  that  are  sufficient  to  recover  the 
agency's  full  costs  for  the  review  and 
processing  of  conformity  packages.  By 
reviewing  the  package  and  authorizing 
the  release  of  the  conformance  bond  that 
is  posted  upon  entry  of  a 
nonconforming  vehicle,  NHTSA  is 
performing  a  specific  service  for  an 
identifiable  beneficiary  that  can  form 
the  basis  for  the  imposition  of  a  fee 
under  31  U.S.C.  §  9701.  Courts  have 
long  recognized  that  Federal  agencies 
may  impose  fees  under  section  9701  for 
providing  comparable  services  to 
regulated  entities.  See,  e.g.,  Seafarers 
International  Union  of  North  America  v. 
U.S.  Coast  Guard,  81  F.3d  179,  183  (DC. 
Cir.  1996)  (finding  the  Coast  Guard 
authorized  to  charge  reasonable  fees  for 
processing  applications  for  merchant 
mariner  licenses,  certificates,  and  work 
documents);  Engine  Manufacturers 
Association  v.  E.P.A..  20  F.3d  1177, 
1180  (DC.  Cir.  1994)  (finding  the  E.P.A. 
authorized  to  impose  a  fee  to  recover  its 
costs  for  testing  vehicles  and  engines  for 
compliance  with  the  emission  standards 
of  the  Clean  Air  Act);  and  National 
Cable  Television  Association,  Inc.  v. 
F.C.C.,  554  F.2d  1094,  1101  (D.C.  Cir. 
1976)  (finding  the  F.C.C.  authorized  to 
impose  fees  for  issuing  certificates  of 
compliance  to  cable  television 
operators). 

In  view  of  the  language  and  judicial 
construction  of  31  U.S.C.  §9701. 
NHTSA  is  relying  on  this  provision  as 
an  independent  source  of  authority  for 
the  proposed  fee.  The  agency  believes 
that  this  provision  and  49  U.S.C. 
§  30141  each  provide  sufficient  separate 
authority  for  the  proposed  fee  and  the 
other  fees  that  the  agency  has 
established  under  49  CFR  Part  594. 

When  the  prior  fees  were  established, 
NHTSA  did  not  recognize  a  need  to 
impose  a  fee  for  the  review  and 
processing  of  conformity  packages 
because  those  actions  accounted  for  a 
relatively  small  share  of  the  work 
performed  by  OVSC.  In  the  ensuing 
years.  OVSC  has  devoted  a  substantially 
greater  share  of  its  staff  time  to  those 
efforts,  so  that  a  fee  now  appears 
necessary  to  offset  the  agency's  costs  for 
performing  this  work. 

E.  Fee  Computation 

As  previously  noted.  NHTSA  has 
computed  all  other  fees  that  it  collects 
under  the  authority  of  49  U.S.C.  §  30141 
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on  the  basis  of  all  direct  and  indirect 
costs  incurred  by  the  agency  in 
performing  the  function  for  which  the 
fee  is  charged.  In  the  Federal  Register 
notice  proposing  the  original  schedule 
of  fees  that  was  adopted  in  Part  594,  the 
agency  observed  that  this  approach  was 
consistent  with  the  manner  in  which 
other  agencies  have  computed  user  fees 
under  the  Independent  Offices 
Appropriation  Act.  31  U.S.C.  §9701. 
and  the  Consolidated  Omnibus  Budget 
Reconciliation  Act,  Pub.  L.  99-272.  See 
54  FR  17792.  17793  (April  25,  1989). 
NHTSA  specified  in  the  1989  proposed 
rules  that  "the  fees  imposed  by  Part  594 
would  include  the  agency's  best  direct 
and  indirect  cost  estimates  of  the  man- 
hours  involved  in  each  activity,  on  both 
the  staff  and  supervisory  levels,  the 
costs  of  computer  and  word  processor 
usage,  costs  attributable  to  travel,  salary, 
and  benefits,  and  maintenance  of  work 
space,"  as  appropriate  for  each  fee.  See 
54  FR  17795.  Subsequently,  the  Office 
of  Management  and  Budget  (OMB),  in 
Circular  A-25  establishing  Federal 
policy  for  the  assessment  of  user  fees 
under  31  U.S.C.  §9701,  stated  that  such 
fees  must  be  "sufficient  to  recover  the 
full  cost  to  the  Federal  Government 
•   •   *  of  providing  the  service,  resource, 
or  good  when  the  Government  is  acting 
in  its  capacity  as  a  sovereign."  See  58 
FR  36142,  38144  {)uly  15,  1993). 

Applying  an  approach  consistent  with 
the  OMB  Circular  and  the  one  followed 
in  its  1989  rulemaking,  the  agency  has 
considered  its  direct  and  indirect  costs 
in  calculating  the  proposed  fee  for  the 
review  and  processing  of  conformity 
packages  as  follows: 

The  direct  costs  that  would  be  used  to 
calculate  the  proposed  fee  include  the 
estimated  cost  of  contract  and 
professional  staff  time,  computer  costs, 
and  costs  for  record  assembly,  marking, 
shipment  and  storage. 

The  estimated  cost  of  contract  and 
professional  staff  time  is  calculated  on 
the  basis  of  the  full  cost  for  time  spent 
at  the  following  currently  prevailing 
rates:  Data  entry— $44,410  per  year; 
computer  programmer — $86,650  per 
year;  compliance  analyst — $60,092  per 
year.  Three  quarters  of  the  total  hours 
worked  by  a  single  data  entry  specialist 
on  contract  to  OVSC  are  devoted  to  the 
processing  of  compliance  packages.  A 
second  data  entry  specialist  on  contract 
to  OVSC  is  engaged  full  time  in  the 
processing  of  compliance  packages. 
Multiplying  the  annual  contract  cost  for 
the  hours  worked  by  these  contract 
support  staff  members  {$44,410  each)  by 
1.75  (representing  the  one  data  entry 
position  devoted  fully  to  compliance 
package  processing  and  the  other  in 
which  three  quarters  of  the  total  hours 


worked  are  devoted  to  that  function) 
yields  $77,715.50  in  data  entry  labor 
costs  that  are  incurred  by  NHTSA  on  an 
annual  basis  in  the  processing  of 
compliance  packages.  Eighteen  and 
three  quarters  percent  of  the  total  hours 
worked  by  a  single  computer 
programmer  on  contract  to  OVSC  is 
devoted  to  the  processing  of  compliance 
packages.  Multiplying  the  aimual 
contract  cost  for  the  hours  worked  by 
this  contract  support  staff  member 
($86,650)  by  18.75  percent  yields 
$16,246.88  in  computer  programming 
labor  costs  that  are  incurred  by  NHTSA 
on  an  annual  basis  in  the  processing  of 
compliance  packages.  Ninety  percent  of 
the  total  hours  worked  by  a  single 
compliance  analyst  employed  by  OVSC 
is  devoted  to  the  review  of  compliance 
packages.  Multiplying  the  annual  rate  of 
pay  for  this  staff  member  ($60,092)  by 
90  percent  yields  $54,082.80  in 
compliance  analyst  labor  costs  that  are 
incurred  by  NHTSA  on  an  annual  basis 
in  the  review  of  compliance  packages. 

Adding  these  amounts  yields  a  total  of 
$148,045.18  in  contract  and  professional 
staff  costs  that  NHTSA  incurs  each  year 
for  the  processing  and  review  W 
compliance  packages.  Dividing  that 
amount  by  16,000,  the  number  of 
compliance  packages  reviewed  by  OVSC 
in  calendar  year  1996.  yields  a  direct 
cost  of  $9.25  for  each  compliance 
package  reviewed. 

Computer  costs  are  calculated  on  the 
following  basis:  NHTSA  pays  $13,800 
per  year  to  maintain  a  link  with  the 
Customs  Service  computer.  Ninety-five 
percent  of  the  agency's  usage  of  this 
computer  is  associated  with  the  review 
of  compliance  packages,  resulting  in  a 
cost  of  $13,110  that  can  be  allocated  to 
that  use.  Additionally,  the  agency  pays 
$30,000  per  year  for  the  purpose  of 
running  OVSC's  computers  and 
performing  necessary  backups  of  data 
entries.  Ninety  percent  of  this  usage  is 
associated  with  the  review  of 
compliance  packages,  yielding  a  cost  of 
$27,000  that  can  te  allocated  to  that  use. 
The  agency  also  pays  $4,000  per  year  for 
a  mtuntenance  contract  on  OVSC's 
CQpiputers,  ninety  percent  of  which  can 
also  be  allocated  to  that  office's  review 
of  compliance  packages,  yielding  an 
annual  cost  of  $3,600.  Additiondly, 
NHTSA  pays  a  $9,360  annual  licensing 
fee  for  the  data  base  management  system 
that  is  used  in  the  processing  of 
compliance  packages.  Because  that 
system  is  not  used  for  any  other 
purpose,  the  full  annual  fee  can  be 
allocated  to  that  use.  Adding  these  costs 
produces  the  sum  of  $53,070  that  is 
spent  annually  on  computer  usage 
associated  with  the  review  of 
compliance  packages.  Dividing  this  sum 


by  16.000,  which,  as  previously 
indicated,  is  the  number  of  compliance 
packages  reviewed  by  OVSC  in  calendar 
year  1996,  yields  a  direct  cost  of  $3.32 
for  each  compliance  package  reviewed. 
The  average  cost  for  record  assembly, 
marking,  and  shipment  is  calculated  at 
the  rate  of  $16.56  per  box.  The  average 
cost  for  record  storage  is  calculated  to  be 
$7.92  per  box  for  a  storage  period  of 
three  years.  Based  on  an  average  of  110 
records  per  box,  these  costs  amount  to 
22  cents  for  each  compliance  package 
received  by  the  agency.  Adding  the 
direct  costs  for  contract  and  professional 
staff  hours  ($9.25),  computer  usage 
($3.32).  and  record  assembly,  marking, 
shipment,  and  storage  ($0.22)  produces 
a  total  of  $12.79  for  each  compliance 
package  reviewed  and  processed  by 
NHTSA. 

The  indirect  costs  include  a  pro  rata 
allocation  of  the  average  benefits  of 
persons  employed  in  processing  and 
reviewing  conformity  packages.  Benefits 
provided  by  NHTSA  amount  to  eighteen 
percent  of  the  salary  earned  by  its 
employees.  Multiplying  the  $54,082.80 
in  professional  staff  costs  that  NHTSA 
incurs  each  year  for  the  processing  and 
review  of  compliance  packages  by 
eighteen  percent  yields  a  figure  of 
$9,734.90. 

The  indirect  costs  also  include  a  pro 
rata  allocation  of  the  costs  attributable 
to  the  rental  and  maintenance  of  office 
space  and  equipment,  the  use  of  office 
supplies,  and  other  overhead  items.  For 
fiscal  year  1998,  these  costs  are 
projected  to  average  $21,131  for  each 
employee  and  contract  support  staff 
member  working  at  NHTSA 
headquarters.  This  figure  was  derived 
by  dividing  $13,566,000  in  projected 
headquarters  costs  (reached  by 
subtracting  $482,000  in  field  operating 
costs  from  total  agency  costs  of 
$14,048,000)  by  642  (representing  510 
full  time  equivalent  positions  that  are 
authorized  for  NHTSA  headquarters 
plus  132  on-site  contract  personnel). 
Multiplying  that  figure  by  2.8375,  which 
represents  the  number  of  combined 
contract  and  professional  staff-years 
devoted  annually  to  the  review  and 
processing  of  compliance  packages, 
yields  a  figure  of  $59,959.21.  Adding 
this  figure  to  $9,734.90  produces  the 
sum  of  $69,694.11,  representing  the 
total  indirect  costs  incurred  by  NHTSA 
in  the  review  and  processing  of 
compliance  packages.  Dividing  this 
amount  by  16.000.  which,  as  previously 
indicated,  is  the  number  of  compliance 
packages  reviewed  by  NHTSA  in 
calendar  year  1996,  yields  $4.36  in 
indirect  costs  for  each  compliance 
package  reviewed.  Adding  these 
indirect  costs  to  the  $12.79  in  direct 
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costs  that  NHTSA  incurs  in  the  review 
and  processing  of  each  compliance 
package  yields  a  total  of  $17.15  in  direct 
and  indirect  costs  for  each  compliance 
package  reviewed  by  the  agency. 

Based  on  the  above  factors,  NHTSA 
proposes  to  charge  $17.00  as  the  fee  to 
recover  its  costs  for  the  review  and 
processing  of  compliance  packages.  This 
fee  would  have  to  be  tendered  with  each 
compliance  package  submitted  to  the 
agency  for  processing. 

E.  Applicability  of  Fee  to  Canadian 
Vehicles 

If  the  proposed  fee  is  adopted, 
registered  importers  would  have  to  pay 
the  fee  for  each  conformity  package  they 
submit  to  NHTSA.  This  would  include 
conformity  packages  submitted  for 
vehicles  imported  from  Canada.  In 
recent  years.  Canadian  imports  have 
accounted  for  a  growing  share  of 
NHTSA's  oversight  program  that  is 
directed  at  the  importation  of 
nonconforming  vehicles.  In  NHTSA's 
Calendar  Year  1995  Report  to  Congress 
concerning  this  program,  the  agency 
stated  that  15,096  of  the  15.332 
nonconforming  vehicles  that  were 
permanently  imported  into  the  country 
during  that  year  (or  over  98%)  were 
from  Canada.  The  report  noted  a 
continuing  upward  trend  in  the 
importation  of  noncomplying  vehicles 
from  Canada  since  1993.  and  attributed 
that  development  to  the  exchange  rate 
favoring  the  U.S.  over  the  Canadian 
dollar. 

In  past  years,  NHTSA  has  not 
collected  the  per  vehicle  import 
eligibility  determination  fee  established 
under  49  CFR  594.8  from  the  importers 
of  vehicles  that  were  certified  by  their 
original  manufacturer  as  complying 
with  all  applicable  Canadian  motor 
vehicle  safety  standards  and  that  were 
eligible  for  importation  under  vehicle 
eligibility  number  VSA-1.  As  NHTSA 
explained  in  a  final  import  eligibility 
decision  covering  Canadian-certified 
motor  vehicles,  published  on  May  13. 
1997  at  62  FR  26348,  the  per  vehicle 
import  eligibility  fee  was  not  imposed 
on  the  importers  of  these  vehicles 
because  the  first  importer  of  a  Canadian- 
certified  motor  vehicle  paid  the  full 
$1,560  fee  that  was  established  in  1989 
to  cover  the  agency's  costs  for  an 
eligibility  decision  made  on  the 
Administrator's  initiaUve. 

In  the  May  13.  1997  final  decision, 
NHTSA  rescinded  VSA-1  as  the 
eligibility  number  assigned  to  all 
eligible  Canadian-certified  vehicles,  and 
replaced  it  with  four  separate  eligibility 
numbers  (VSA-80  through  83),  based  on 
vehicle  classification  and  weight.  If  the 
proposed  fee  for  the  review  and 


processing  of  conformity  certificates  is 
adopted.  NHTSA  intends  to  collect  that 
fee  from  all  importers  submitting 
conformity  packages  to  \he  agency, 
including  the  importers  of  Canadian- 
certified  vehicles  eligible  for 
importation  imder  VSA-80  through  83. 
The  agency  deems  this  action  to  be 
necessary  because  the  review  and 
processing  of  conformity  packages 
submitted  for  Canadian  imports  have 
assumed  an  increasing  share  of  the  staff 
time  within  OVSC's  Equipment  and 
Imports  Division  and  now  comprise  a 
major  portion  of  the  work  performed  by 
that  division.  The  imposition  of  such  a 
fee  would  also  be  consistent  with 
OMB's  policy  for  Federal  agencies  to 
obtain  full  cost  reimbursement  from  the 
recipients  of  agency  services. 

EfiRective  Date 

Section  30141(e)  of  Title  49,  U.S. 
Code  requires  the  amoimt  of  fees 
imposed  under  section  30141(a)  to  be 
reviewed,  and,  if  appropriate,  adjusted 
by  NHTSA  at  least  every  two  years.  It 
also  requires  that  the  fee  for  each  fiscal 
year  be  established  before  the  beginning 
of  that  year.  Any  final  rule  on  this 
proposal  must  therefore  be  issued  not 
later  than  Tuesday,  September  30. 1997 
so  that  the  fee  it  establishes  will  be 
applicable  in  Fiscal  Year  1998,  which 
begins  on  October  1,  1997.  Because  of 
these  time  constraints,  NHTSA  has  good 
cause  to  limit  the  comment  period  for 
this  proposed  rule  to  thirty  days. 

Rulemaking  Analjrses  and  Notices 

1.  Executive  Order  12866  (Federal 
Regulatory  Planning  and  Review)  and 
DOT  Regulatory  Policies  and  Procedures 

This  proposal  was  not  reviewed  under 
E.O.  12866.  NHTSA  has  analyzed  this 
proposal  and  determined  that  it  is  not 
"significant"  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures. 

2.  Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  NHTSA  has  evaluated 
the  effects  of  this  action  on  small 
entities.  Based  upon  this  evaluation.  I 
certify  that  the  proposed  amendment 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  most  registered 
importers  would  qualify  as  small 
businesses  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  the  agency 
has  no  reason  to  believe  that  these 
companies  could  not  pay  the  fee  that 
would  be  imposed  under  this  proposed 
regulation.  This  fee  would  in  all 
likelihood  be  passed  along  to  the 
purchaser  of  the  vehicle  for  which  a 


conformity  package  is  submitted  to 
NHTSA  for  review.  Most 
nonconforming  vehicles  that  are 
imported  into  the  United  States  are  of 
very  recent  vintage,  and  many  would  be 
considered  luxury  models.  Given  the 
nominal  amount  of  the  proposed  fee, 
especially  when  viewed  in  relation  to 
the  purchase  price  of  the  vehicles  to 
which  it  would  pertain,  it  would  not 
appreciably  increase  the  purchase  price 
of  those  vehicles  and  would  be  unlikely 
to  have  any  significant  impact  on  their 
importation  and  sale.  For  that  reason, 
registered  importers  and  small 
businesses,  small  organizations,  and 
small  governmental  units  that  purchase 
motor  vehicles  would  not  be 
significantly  affected  by  the  proposed 
fee.  Accordingly,  no  regulatory 
flexibility  analysis  has  been  prepared. 

3.  Executive  Order  12612  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  proposed  rule  would  not  have 
sufficient  Federalism  implications  to 
warrant  preparation  of  a  Federalism 
Assessment.  No  State  laws  would  be 
affected. 

4.  National  Environmental  Policy  Act 

The  agency  has  considered  the 
environmental  implications  of  this 
proposed  rule  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  and  determined  that  the  proposed 
rule  would  not  significanUy  affect  the 
human  environment. 

5.  Civil  Justice  Reform 

This  proposed  rule  would  not  have 
any  retroactive  effect.  It  would  not 
repeal  or  modify  any  existing  Federal 
regulations.  A  petition  for 
reconsideration  or  other  administrative 
proceeding  will  not  be  a  prerequisite  to 
an  action  seeking  judicial  review  of  this 
proposed  rule.  This  proposed  rule  does 
not  preempt  the  states  from  adopting 
laws  or  regulations  on  the  same  subject, 
except  that  if  adopted,  the  resulting 
Federal  regulation  would  preempt  a 
state  regulation  that  is  in  actual  conflict 
with  the  Federal  regulation  or  makes 
compliance  with  the  Federal  regulation 
impossible  or  interferes  with  the 
implementation  of  the  Federal  statute. 

Public  Comments 

Interested  persons  are  invited  to 
submit  comments  on  the  proposal.  It  is 
requested  but  not  required  that  10 
copies  be  submitted. 

All  comments  must  not  exceed  15 
pages  in  length.  (49  CFR  553.21.) 
Necessary  attachments  may  be 
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appended  to  these  submissions  without 
regard  to  the  15-page  limit.  This 
limitation  is  intended  to  encourage 
commenters  to  detail  their  primary 

T meats  in  a  concise  fashion, 
a  commenter  wishes  to  submit 
certain  information  under  a  claim  of 
confidentiality,  three  copies  of  the 
complete  submission,  including 
purportedly  confidential  business 
information,  should  be  submitted  to  the 
Chief  Counsel.  NHTSA.  at  the  street 
address  given  above,  and  seven  copies 
from  which  the  purportedly  confidential 
information  has  been  deleted  should  be 
submitted  to  the  Docket  Section.  A 
request  for  confidentiality  should  be 
accompanied  by  a  cover  letter  setting 
forth  the  information  specified  in  the 
agency's  confidential  business 
information  regulation,  49  CFR  Part  512. 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  for  the 
proposal  will  be  considered,  and  will  be 
available  for  examination  in  the  docket 
at  the  above  address  both  before  and 
after  that  date.  To  the  extent  possible, 
conunents  filed  after  the  closing  date 
will  also  be  considered.  Comments 
received  too  late  for  consideration  in 
regard  to  the  final  rule  will  be 
considered  as  suggestions  for  further 
rulemaking  action.  NHTSA  will 
continue  to  file  relevant  information  as 
it  becomes  available  in  the  docket  after 
the  closing  date,  and  it  is  recommended 
that  interested  persons  continue  to 
examine  the  docket  for  new  material. 

Those  person^  desiring  to  be  notified 
upon  receipt  of  their  comments  in  the 
rules  docket  should  enclose  a  self- 
addressed,  stamped  postcard  in  the 
envelope  with  their  comments.  Upon 
receiving  the  comments,  the  docket 
supervisor  will  return  the  postcard  by 
mail. 

List  of  Subiecti  in  49  CFR  Pari  594 

Administrative  practice  and 
procedure.  Imports,  Motor  vehicle 
safety. 

In  consideration  of  the  foregoing,  the 
agency  proposes  to  amend  part  594, 
Schedule  of  Fees  Authorized  by  49 
use.  30141.  in  Title  49  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  594— [AMENDED] 

1.  The  authority  citation  for  part  594 
would  be  amended  to  read  as  follows: 

Authority:  49  U.S.C.  30141,  31  U.S.C. 
9701;  delegation  of  authority  at  49  CFR  1.50. 

2.  Section  594.5  would  be  amended 
by  redesignating  paragraphs  (g)  and  (h) 
as  paragraphs  (h)  and  (i).  respectively, 
and  by  adding  a  new  paragraph  (g),  to 
read  as  follows: 


§594.5    EstabHslMMfitandpaynwfttof 
foes. 

»         •         •         •        • 

(g)  A  fee  for  the  review  and  processing 
of  a  conformity  certificate  shall  be 
submitted  with  each  certificate  of 
conformity  furnished  to  the 
Administrator. 
•        »         •        *        • 

3.  A  new  section  594.10  would  be 
added  to  part  594,  to  read  as  follows: 

$594.10    Fee  for  r*v<ew  and  processing  of 
confonnlty  certificate. 

(a)  Each  registered  importer  shall  pay 
a  foe  based  on  the  agency's  direct  and 
indirect  costs  for  the  review  and 
processing  of  each  certificate  of 
conformity  furnished  to  the 
Administrator  pursuant  to  §  591.7(e)  of 
this  chapter. 

(b)  The  direct  costs  attributable  to  the 
review  and  processing  of  a  certificate  of 
conformity  include  the  estimated  cost  of 
contract  and  professional  staff  time, 
computer  usage,  and  record  assembly, 
marking,  shipment  and  storage  costs. 

(c)  The  indirect  costs  attributable  to 
the  review  and  processing  of  a 
certificate  of  conformity  include  a  pro 
rata  allocation  of  the  average  benefits  of 
persons  employed  in  reviewing  and 
processing  the  certificates,  and  a  pro 
rata  allocation  of  the  costs  attributable 
to  the  rental  and  maintenance  of  office 
space  and  equipment,  the  use  of  office 
supplies,  and  other  overhead  items. 

(d)  For  certificates  of  conformity 
submitted  on  and  after  October  1,  1997, 
the  fee  is  $17.00. 

Issued  on:  July  10,  1997. 
Kenneth  N.  Weinateia, 

Associate  Administrator  for  Safety 

Assurance. 

[FR  Doc.  97-18529  Filed  7-14-97:  8:45  am] 
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DEPARTMEWT  OF  THE  INTERIOR 

Fish  and  \MkflMa  Service 

SO  CFR  Part  17 
RIN  1018-AC10 

Endangered  and  Thraataned  WiWWa 
and  Plants;  Withdrawal  of  the 
Proposed  Rule  To  List  the  Ftat-Tailed 
Homed  Lizard  as  Thraatenad 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  withdrawal. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  withdraws  the 
proposed  rule  to  list  the  flat- tailed 
homed  lizard  (Phrynosoma  mcallii]  as 


threatened,  pursuant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  is  taking  this  action  because 
some  of  the  threats  are  less  serious  than 
at  the  time  the  proposed  rule  was 
published,  a  conservation  agreement 
will  ensure  further  reductions  in  threats, 
and  data  indicating  a  population  decline 
are  inconclusive.  The  Service  will 
continue  to  monitor  the  status  of  this 
species  and  work  with  involved 
interests  for  conservation  of  the  species. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Carlsbad  Ecological 
Services  Field  Office.  U.S.  Fish  and 
Wildhfe  Service,  2730  Loker  Avenue 
West,  Carlsbad,  California,  92008. 
FOR  FURTHER  MFORMATKW  COMTACT: 
Sandy  Vissman,  at  the  above  address  or 
by  telephone  at  (760)  431-9440. 

SUPPLBIENTARY  INFORMATION: 

BackgratuMi 

The  flat-tailed  homed  lizard 
[Phrynosoma  mcallii)  is  a  small, 
cryptically  colored,  phrynosomatid 
liz£uti  that  reaches  a  maximiun  adult 
body  length  (excluding  the  tail)  of 
approximately  81  millimeters  (3.2 
inches).  The  lizard  has  a  flattened  body, 
short  tail,  and  dagger-like  head  spines 
like  other  homed  lizards.  It  is 
distinguished  from  other  homed  lizards 
in  its  range  by  a  dark  vertebral  stripe, 
two  slender  elongated  occipital  spines, 
and  the  absence  of  external  ear 
openings.  The  dorsal  surface  of  the  flat- 
tailed  homed  lizard  is  pale  gray  to  light 
rusty  brown.  The  vential  surface  is 
white  and  unmarked,  with  the 
exception  of  a  prominent  umbilical  scar. 

The  lizard  was  first  collected  by 
Colonel  G.A.  M'Call,  between  Camp 
Yuma  and  Vallecito  in  the  1850s. 
Through  the  mid-19008,  most  locality 
information  came  from  California, 
where  it  became  apparent  that  the  flat- 
tailed  homed  lizard  occupied  the  lower 
elevations  of  the  Salton  Trough  in 
Riverside,  Imperial,  and  San  Diego 
Counties.  Because  of  distinctive 
morphological  characteristics,  Hallowell 
(1852)  first  described  the  species  as 
Anota  M'caUii,  placing  the  flat-tailed 
homed  lizard  in  a  monotypic  genus. 
The  flat-tailed  homed  lizard  remained  a 
subject  of  taxonomic  controversy  for 
many  years,  occupying  subsequently  the 
genus  Doliosaurus  (Girard  1858), 
Phrynosoma  (Cope  1866),  and  Anota 
(Cope  1900).  Taxonomic  questions  were 
finally  resolved  by  Norris  and  Lowe 
(1951),  who  determined  that  the 
similarities  of  this  species  to  other 
homed  lizards  were  more  significant 
than  its  differences  and  placed  the 
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species  again  in  Phrynosoma.  No 
subsequent  change  in  the  taxonomic 
status  has  been  proposed  for  P.  mcallii, 
other  than  clarification  by  Funk  (1981) 
of  the  spelling  of  the  specific  epithet. 
The  flat-tailed  homed  lizard  is  one  of 
the  more  distinctive  of  the  13  species 
currently  recognized  in  the  genus. 

The  flat-tailed  homed  lizard  is 
endemic  to  the  Sonoran  Desert  in  the 
Coachella  Valley  in  Riverside  County, 
California;  the  Imperial  and  Borrego 
valleys  in  and  near  Anza  Borrego  and 
Ocotillo  Wells  in  Imperial  and  eastem 
San  EHego  counties,  California;  south  of 
the  Gila  River  and  west  of  the  Gila  and 
Tinajas  Altas  mountains  in  Yuma 
County,  Arizona;  east  of  the  Sierra  de 
Juarez  in  the  Laguna  Salada  and  Yreka 
Basins  in  northeastem  Baja  California 
Norte,  Mexico;  and  north  and  west  of 
Bahia  de  San  Jorge  to  the  delta  of  the 
Rio  Colorado  in  northwestern  Sonora, 
Mexico  (Tumer  and  Medica,  1982).  The 
species  occurs  at  elevations  up  to  800 
meters  (2600  feet)  above  sea  level,  but 
most  populations  are  below  300  meters 
(980  feet)  elevation.  Within  this  range, 
the  flat-tailed  homed  lizard  typically 
occupies  sparsely  vegetated,  sandy 
desert  flatlands  with  low  species 
diversity,  but  it  is  also  found  in  areas 
covered  with  small  pebbles  or  desert 
pavement,  mud  hills,  dunes,  alkali  flats, 
and  low,  rocky  mountains.  According  to 
Hodges  (1997),  approximately  51.2 
percent  of  the  historic  range  of  the  flat- 
tailed  homed  lizard  habitat  within  the 
United  States  is  extant.  An  estimated 
maximum  of  503,500  hectares  (ha) 
(1,244,000  acres  (ac))  of  habitat  remains 
in  the  United  States,  with 
approximately  56,800  ha  (140,300  ac) 
found  in  Arizona  and  446,670  ha 
(1,103,800  ac)  found  in  California. 

Johnson  and  Spicer  (1985)  estimated 
that  approximately  29  percent  of  the 
species'  range  occurs  in  Mexico; 
however,  the  distribution  of  the  species 
in  Mexico  is  poorly  understood  because 
of  the  lack  of  distribution  inventories  for 
the  species.  The  acreage  of  suitable 
habitat  found  within  the  estimated 
range  in  Mexico  is  unknown.  The 
species'  distribution  in  Baja  California 
Norte  is  limited  by  extensive  agriculture 
that  extends  from  Mexicali  to  the 
Colorado  River  and  by  the  wetland  and 
riparian  communities  of  the  Colorado 
River  Delta,  the  Rio  Hardy,  and  Laguna 
Salada.  In  Sonora,  records  indicate  flat- 
tailed  homed  lizards  exist  primarily 
from  an  extensive  sandy  plain  east  of 
the  Colorado  River  to  the  dunes  of  the 
Gran  Desierto  and  also  near  Puerto 
Penasco.  Between  these  areas  is  a 
relatively  undisturbed  region  dominated 
by  the  large  dune  system  of  the  Gran 
Desierto  and  volcanic  or  montane 


terrain  in  the  Sierra  Pinacate  region,  an 
area  where  few  locality  records  exist 
and  potential  flat-tailed  homed  lizard 
habitat  appears  scattered  (Gonzales- 
Romero  and  Alvarez-Cardenas  1989). 

Vegetation  throughout  the  range  of  the 
flat-tailed  homed  lizard  is 
predominantly  Sonoran  Desertscrub 
(Turner  and  Brown  1982).  Flat-tailed 
homed  lizards  are  found  in  habitat 
types  including  desert  pavement, 
pebbled  areas,  mudhills,  and  dune 
edges.  Characteristics  of  "high  quality" 
flat-tailed  homed  lizard  habitat  include 
sparse  vegetation,  little  slope,  and 
surface  soils  of  fine,  packed  sand  or 
desert  pavement  overlaid  intermittently 
with  loose,  fine  sand  (Tumer  et  al. 
1980).  In  Ocotillo  Wells,  however, 
recent  work  has  found  higher 
abundances  of  lizards  in  mudhills  than 
in  sandy  areas  (Wone  1997).  The 
relationship  between  vegetation  density 
and  lizard  abundance  is  luiclear  because 
of  differences  between  study  results. 
Wone  (1996)  found  a  negative 
correlation  between  lizard  abundance 
and  vegetation  density,  while  Tumer 
and  Medica  (1982)  found  a  positive 
correlation  between  lizard  abundance 
and  perennial  density.  Altman  et  al. 
(1980)  stated  that  when  aggregate 
perennial  densities  are  less  than  250  per 
ha,  "the  habitat  is  not  likely  to  be 
favorable  for  P.  mcallii.  Almost  all  areas 
examined  with  high  abundance  of 
mcallii  had  aggregate  perennial 
densities  of  greater  than  1000/ha." 

Because  of  difficulties  in  locating  flat- 
tailed  homed  lizards,  Tumer  et  al. 
(1980)  used  scat  coimts  to  estimate  the 
relative  abundance  of  the  species 
throughout  its  range.  Broadly  defined 
areas  with  high  relative  abundance  of 
flat-tailed  homed  lizards  have  been 
found  in  California  and  Arizona  using 
these  methods  and  historical  locality 
records.  Tumer  and  Medica  (1982) 
identified  four  such  areas  in  California, 
including  southern  East  Mesa, 
southeastern  Yuha  Desert,  the 
Superstition  Mountain  area  in  Imperial 
County,  and  the  Benson  Dry  Lake  area 
near  (Jcotillo  Wells  in  San  EHego 
County.  Rorabaugh  et  al.  (1987) 
identified  one  area  of  high  relative 
abundance  southeast  of  Yuma  in  Yuma 
Coimty,  Arizona.  Although  Muth  and 
Fisher  (1992)  caution  "habitat  quality 
should  not  be  inferred  from  scat 
counts,"  historical  locality  records 
support  the  assessment  of  habitat 
quality  in  the  aforementioned  areas. 

Rough  estimates  of  flat-tailed  homed 
lizard  density  have  been  made  in 
different  parts  of  the  species'  range. 
Estimated  densities  include  0.3-1.5 
lizards/ha  (Rorabaugh  1994),  0.6  lizards/ 
ha  (Hodges  1995),  4.8-8.4  lizards/ha 


(Tumer  and  Medica  1982),  and  1.3-1.39 
lizard/ha  (Muth  and  Fisher  1992). 
Rorabaugh  (1994)  recalculated  the  data 
presented  by  Tumer  and  Medica  (1982) 
using  different  analytical  techniques, 
and  arrived  at  a  maximum  density  of 
3.8/ha.  Differences  between  studies  in 
estimated  density  may  represent 
differences  in  the  lizard  abundance  in 
areas  studied,  differences  in  lizard 
abundance  attributable  to  general 
declines  in  the  species'  abundance  over 
the  years  between  studies,  or  differences 
due  to  different  methods  of  data 
collection  and  analysis.  Approximately 
503,500  ha  (1,244.000  ac)  of  flat-tailed 
homed  lizard  habitat  remain  in  the 
United  States  (derived  from  Hodges 
1997),  with  approximately  176,800  ha 
(437,000  ac)  of  that  habitat  located 
within  areas  designated  by  Federal 
agencies  as  Flat-tailed  Homed  Lizard 
Management  Areas  (MAs)  (Foreman 
1997).  Based  on  the  density  range  (0.3- 
3.8  lizards/ha)  and  habitat  acreage 
estimates  presented  above,  the 
population  of  lizards  protected  within 
MAs  could  range  from  53,056  to 
672,045.  These  are  rough  estimates 
because  habitat  quality  varies 
throughout  MAs,  some  surface 
disturbance  currently  exists  within  the 
management  areas,  flat-tailed  homed 
lizards  are  not  evenly  distributed  across 
their  range,  and  the  large  difference 
between  the  two  density  estimates  is  not 
accounted  for  in  the  literatiue.  Even  a 
population  of  a  size  at  the  low  end  of 
this  range  is  large  enough  that  it  is  not 
likely  to  be  threatened  by  demographic 
and  genetic  factors. 

A  Flat-tailed  Homed  Lizard 
Population  Viability  Analysis  (PVA) 
was  conducted  by  a  Conservation  Team 
convened  to  share  research  involving 
this  species  and  to  evaluate  a  proposed 
management  strategy.  The  final  PVA 
provided  no  estimate  of  the  minimum 
viable  population  size  and  did  not 
determine  whether  populations 
contained  within  the  proposed 
management  areas  were  viable.  The 
Conservation  Team  concluded  that 
further  information  was  necessary  to 
extrapolate  from  a  PVA,  but  identified 
variables  that  apparently  have  a  large 
effect  on  population  viability.  When 
introduced  into  modeled  populations, 
variations  in  mortality,  fecundity, 
number  of  egg  clutches  produced  by  a 
female  in  a  year,  and  environmental 
conditions  strongly  affect  population 
viability. 

In  June.  1997.  Feder;^  and  State 
agencies  signed  a  Flat-tailed  Homed 
Lizard  Conservation  Agreement  (CA) 
and  agreed  to  implement  a  Flat-tailed 
Homed  Lizard  Rangewide  Management 
Strategy  (Management  Strategy),  The 
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Management  Su^tegy  was  developed  by 
an  interagency  working  group  over  a 
two-year  period.  As  part  of  the  CA, 
agencies  delineated  specified  acreages 
under  their  jurisdiction  as  N4As. 
Approximately  176.800  ha  (437,000  ac) 
of  the  remaining  flat-tailed  homed 
lizard  habitat  is  found  within  MAs.  This 
acreage  represents  approximately  35 
percent  of  habitat  remaining  in  the 
United  States.  Signatories  of  the  CA, 
which  include  the  Service,  Bureau  of 
Land  Management  (BLM),  Bureau  of 
Reclamation  (BoR).  U.S.  Marine  Corps, 
US  Navy,  Arizona  Game  and  Fish 
Department,  and  California  Department 
of  Parks  and  Recreation,  committed  to 
implementation  of  conservation 
measures  for  the  species.  These 
measures  include:  continuation  of 
monitoring  of  lizard  populations  and 
new  surface  disturbance  within  MAs; 
limitation  of  surface-disturbirtg  projects 
within  MAs  to  one  percent  of  the  area 
of  MAs  over  the  course  of  the  next  five 
years;  collection  of  compensation  fees 
from  project  proponents  conducting 
activities  within  MAs;  reduction  in  off- 
highway  vehicle  (OHV)  routes  within 
MAs;  prohibition  of  off-highway 
competitive  events  within  MAs;  support 
of  continued  flat-tailed  homed  lizard 
monitoring  and  research;  mitigation  for 
surface  disturbing  activities  in  lizard 
habitat;  and  attempting  to  acquire  all 
private  inholdings  within  MAs. 
Participation  in  the  CA/Management 
Strategy  is  voluntary,  and  agencies  may 
withdraw  from  participation  with  60 
days  notice. 

Prior  to  signing  the  agreement, 
agencies  had  already  begun  to 
implement  planning  actions  identified 
as  part  of  this  agreement,  including 
designation  of  MAs  on  BLM  lands  in 
California,  application  of  mitigation 
measures  on  siuface-disturbing  projects 
on  BLM  lands  in  California,  requiring 
compensation  from  project  proponents 
conducting  surface-disturbing  activities 
in  flat-tailed  homed  lizard  habitat, 
designation  of  OHV  routes  on  BLM 
lands  in  California  (Foreman  1997),  and 
acquisition  of  inholdings  within  the 
Yuma  MA.  Many  of  the  measures 
identified  in  the  CA  are  part  of  the 
agencies'  ongoing  management 
strategies  and  have  been  in  place  for 
years.  Furthermore,  the  U.S.  Marine 
Corps,  at  the  Barry  Goldwater  Range  in 
Arizona,  has  agreed  to  implement  the 
terms  and  conditions  of  a  conference 
opinion  on  ongoing  activities,  regardless 
of  the  species'  status  under  the  Act. 
Terms  and  conditions  of  the  conference 
opinion  include:  limiting  surface 
disturbance,  enforcement  of  "no 
trespass"  rules  on  the  range,  and 


initiation  of  a  speed  limit  of  25  miles 
per  hour  on  roads  found  within  the 
range  (U.S.  Fish  and  Wildlife  Service 
1996).  A  Management  Oversight  Group, 
composed  of  managers  from  CA 
signatory  agencies,  was  established  to 
oversee  implementation  of  the 
Management  Strategy.  This  group  first 
met  on  June  26.  1997. 

Previous  Federal  Action 

The  Service  included  the  flat-tailed 
homed  lizard  as  a  category  2  candidate 
for  listing  in  its  original  Review  of 
Vertebrate  Wildlife,  published  in  the 
Federal  Register  on  December  30,  1982 
(47  FR  58454).  Category  2  candidates 
were  those  species  for  which  data  in  the 
Service's  possession  indicated  listing 
may  be  appropriate,  but  for  which 
additional  biological  information  was 
needed  to  support  a  proposed  rule.  This 
species  was  again  included  as  a  category 
2  candidate  in  the  Service's  revised 
Vertebrate  Notice  of  Review  of 
September  18,  1985  (50  CFR  37958). 
Subsequently,  the  status  of  the  flat- 
tailed  homed  lizard  was  elevated  to 
category  1  on  January  6, 1989  (54  FR 
554),  as  new  data  on  this  species 
became  available  (Carlson  and  Mayhew 
1988;  Olech,  undated;  Rorabaugh  et  al. 
1987).  Category  1  candidates  were  those 
species  for  which  the  Service  had  on  file 
sufficient  information  to  support 
issuance  of  proposed  listing  rules.  On 
November  29,  1993,  the  Service 
published  a  proposal  (58  FR  62624)  to 
list  the  flat-tailed  homed  lizard  as  a 
threatened  species. 

The  Service  held  a  public  hearing  on 
March  22,  1994,  in  Imperial,  California, 
in  response  to  formal  requests  &om  the 
public  (59  FR  8450).  The  public 
comment  period  on  the  proposed  rule 
was  reopened  from  February  22,  1994, 
until  April  22, 1994.  At  that  time,  the 
Service  was  unable  to  make  a  final 
listing  determination  on  this  species 
because  of  higher  listing  priorities. 

On  April  10, 1995,  Congress  enacted 
a  moratorium  on  listing  actions  (Public 
Law  104-6)  and  eliminated  funding  for 
the  Service  to  conduct  final  listing 
actions.  The  moratorium  was  lifted  on 
April  26,  1996,  by  means  of  a 
Presidential  waiver,  at  which  time 
limited  funding  for  listing  actions  was 
made  available  through  the  Omnibus 
Budget  Reconciliation  Act  of  1996  (Pub. 
L.  No.  104-134, 100  Stat.  1321, 1996). 
The  Service  published  listing  priority 
guidance  for  restarting  the  listing 
program  on  May  16, 1996  (61  FR  24722). 
When  funding  was  restored,  the  Service 
commenced  work  on  final  actions, 
includi'^g  the  flat-tailed  homed  lizard 
proposed  listing,  in  accordance  with  the 
listing  priority  guidance.  The  Service 


also  coordinated  with  involved  agencies 
on  additional  alternatives  for 
conservation  of  the  species. 

The  BLM  opened  a  public  comment 
period  on  the  draft  Management 
Strategy  from  January  21,  1997,  to 
March  19,  1997  (62  FR  3052).  The 
Management  Strategy  was  the  product 
of  numerous  meetings  between  agencies 
and  individuals  with  an  interest  in  the 
flat-tailed  horned  lizard.  Public 
meetings  regarding  the  draft 
Management  Strategy  were  held  in  El 
Centro,  California,  on  February  19, 
1997,  and  in  Yuma,  Arizona,  on 
Febmary  20, 1997.  Comments  were 
addressed  by  the  BLM,  and,  on  June  9, 
1997,  Federal  and  State  agencies  signed 
a  CA  to  implement  the  Management 
Strategy. 

On  March  5,  1997.  the  proposed  mle 
comment  period  was  reopened  due  to 
the  time  that  had  elapsed  since  the  close 
of  the  initial  comment  period,  changing 
procedural  and  biological 
circumstances,  and  the  need  to  review 
the  best  scientific  information  available 
(62  FR  10016).  The  comment  period  was 
again  extended  for  30  days  on  May  6, 
1997  (62  FR  24632). 

On  May  8.  1997.  in  response  to  a 
lawsuit  filed  by  the  Defenders  of 
Wildlife,  a  U.S.  District  Court  for  the 
District  of  Arizona  mled  that  the  Service 
must  make  a  final  determination  on 
whether  to  list  the  flat-tailed  homed 
lizard  within  60  days  of  the  filing  date 
of  the  court  order  (May  16,  1997). 

The  processing  of  this  proposed  rule 
conforms  with  the  Service's  final  listing 
priority  guidance  published  in  the 
Federal  Register  on  December  5,  1996 
(61  FR  64475).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  during  fiscal  year 
1997.  The  guidance  calls  for  giving 
highest  priority  (Tier  1)  to  handling 
emergency  situations,  second  priority 
(Tier  2)  to  resolving  the  listing  status  of 
the  outstanding  proposed  listings,  and 
third  priority  (Tier  3)  to  new  proposals 
to  add  species  to  the  lists  of  threatened 
and  endangered  plants  and  animals. 
Processing  of  this  proposed  mle 
"constitutes  a  Tier  2  action. 

Public  Comments  on  the  Proposed  Rule 

In  the  November  29,  1993,  proposed 
mle  (58  FR  62624)  and  associated 
notifications,  all  interested  parties  were 
asked  to  submit  factual  reports  or 
information  that  might  contribute  to 
development  of  a  final  mle.  Appropriate 
State  agencies  and  representatives, 
scientific  organizations,  and  other 
interested  parties  were  contacted  and 
requested  to  comment.  A  public  hearing 
was  held  on  March  22,  1994,  at  Imperial 
Valley  College  at  which  11  individuals 


Federal  Register  /  Vol.  62.  No.  135  /  Tuesday.  July  15,  1997  /  Proposed  Rules 


37855 


testified.  To  allow  for  adequate  public 
comment,  the  Service  had  four  comment 
periods:  November  29,  1993,  to  January 
28.  1994  (58  FR  62624);  Febmary  22  to 
April  22,  1994  (59  FR  8450);  March  5  to 
May  9.  1997  (62  FR  10016);  and  May  9 
to  June  9,  1997  (62  FR  24632). 

During  the  conunent  periods,  the 
Service  received  a  total  of  59  comments 
(oral  and  written  testimony)  including 
39  comments  in  support  of  Federal 
listing.  17  in  opposition  to  Federal 
listing,  and  2  neutral  comments. 
Opposition  to  the  listing  proposal  was 
expressed  by  two  State  agencies,  two 
Federal  agencies,  five  municipalities  or 
municipal  agencies,  and  eight  other 
interested  parties.  Support  for  the  listing 
was  expressed  by  1  Federal  agency  and 
38  other  interested  parties. 

The  proposed  rule  to  list  this  species 
pre-dated  the  Service's  policy  to  seek 
independent  peer  review  (59  FR  34270). 
However,  during  the  open  comment 
periods,  the  Service  solicited  the  expert 
opinions  of  appropriate  independent 
specialists  regarding  pertinent  scientific 
or  commercial  data  and  assumptions 
relating  to  the  taxonomy  and  biological 
and  ecological  information  for  the  flat- 
tailed  homed  lizard.  The  comments 
received  were  considered  in  making  the 
Service's  determination  on  the  proposed 
rule. 

Written  comments  and  oral    ' 
statements  obtained  during  the  public 
hearing  are  incorporated  into  this 
withdrawal  notice  where  appropriate. 
The  Service  carefully  considered  all 
comments  submitted  relevant  to  the 
decision  to  finalize  or  withdraw  the 
proposed  listing.  Comments  submitted 
are  available  for  review  at  the  Service's 
Carlsbad  Ecological  Services  Office  (see 
ADDRESSES  section).  Because  it  now 
withdraws  the  proposal  to  list  the  flat- 
tailed  homed  lizard,  the  Service  wrill 
respond  to  issues  raised  in  comments 
that  supported  listing.  Seven  relevant 
issues  were  raised  in  these  comments, 
and  the  Service's  response  to  each  is  as 
follows: 

Issue  1:  Data  on  flat-tailed  homed 
lizard  population  trends  are  unclear. 

Service  Response:  Quantification  of 
flat-tailed  homed  lizard  abundance  is 
difficult  due  to  the  sedentary  natvire, 
cryptic  coloration,  and  patchy 
distribution  of  this  species.  Turner  et  al. 
(1980)  developed  a  survey  technique  to 
estimate  the  relative  abundance  of  flat- 
tailed  homed  lizards  based  on  coimts  of 
the  number  of  scats  observed  per 
observer  per  hour.  The  technique, 
modified  by  Olech  (undated),  assumes 
the  number  of  flat-tailed  homed  lizards 
is  directly  proportional  to  the  number  of 
scats  and  uses  both  the  number  of  scats 
and  number  of  lizards  observed  to 


estimate  the  relative  lizard  abundance. 
Surveys  were  conducted  in  1979,  1981, 
1984-1991,  and  1993-1996  using  this 
technique.  The  survey  results  have  been 
used  to  estimate  large-scale  population 
trends  (Wright  1993).  Recently,  the 
validity  of  this  methodology  has  been 
reexeunined  (Wone  1997;  Muth,  in  litt. 
1997;  Wright  1993).  The  methodology 
does  not  account  for  variations  in  lizard 
activity,  scat  production  due  to 
fluctuating  food  resources,  weather 
conditions  that  affect  scat  production  or 
longevity  in  the  field,  observer 
capability,  or  small  sample  sizes 
(Rorabaugh  1994).  Changes  in  scat 
abundance  over  time  could  be  caused  by 
changes  in  lizard  activity  or  scat 
production  rather  than  changes  in 
population  size.  The  Department  of 
Defense  (DoD)  has  recendy  funded  work 
to  assess  the  validity  of  using  scat 
counts  to  determine  relative  abundance 
and  to  develop  an  improved  survey 
technique.  In  the  interim,  a  modified 
scat  count  method,  still  coiuidered  the 
best  available  technique,  continues  to  be 
used  to  estimate  population  trends  on 
BLM  lands  in  Califomi:!.  and,  in 
conjunction  with  habitat  parameters  and 
locality  records,  to  determine  presence 
or  absence  of  the  species. 

The  relationship  between  scat  counts 
and  lizard  abundance  is  unclear.  Scat 
counts  may  provide  a  rough  index  for 
assessing  relative  abundance 
(Rorabaugh  1994).  but  Wone  (1997) 
found  that  scat  counts  were  not 
correlated  to  relative  abundance  at 
Ocotillo  Wells  in  Califomia.  However, 
Wright  (1993)  found  that  scat  counts 
were  correlated  with  numbers  of  lis^ards 
encountered  during  scat  surveys.  Muth 
and  Fisher  (1992)  concluded  that  scat 
coiuits  should  be  used  only  to 
determine  relative  abundance,  but  not  to 
estimate  population  size  or  habitat 
quality.  Some  researchers  feel  that  scat 
counts  consistently  overestimate  the 
number  of  flat-tailed  homed  lizards 
because  other  lifard  species  can 
produce  scat  similar  in  size  (Muth.  in 
litt.  1997). 

The  information  on  population  trends 
presented  in  the  proposed  rule  was 
derived  from  scat  count  data  collected 
between  1979  and  1991.  Although  the 
best  information  currenUy  available  on 
relative  abundance  and  population 
trends  of  flat-tailed  homed  lizards  is 
derived  from  scat  counts,  the 
confounding  effects  of  scat  persistence, 
heterogeneous  scat  distribution,  variable 
rates  of  scat  production,  variations  in 
survey  methodology  over  time,  and 
drought,  including  localized  effects  of 
low  rainfall  in  different  parts  of  the 
desert,  make  the  population  trend 
information  derived  from  scat  counts 


inconclusive.  The  population  trends 
presented  in  the  proposed  rule  showed 
that,  between  1979  and  1991.  two  areas. 
West  Mesa  and  East  Mesa,  did  not 
experience  a  significant  downward 
population  trend  and  one  area,  the  Yuha 
Desert,  experienced  an  overall 
dowmward  population  trend.  However, 
later  analyses  performed  subsequent  to 
publication  of  the  proposed  rule  show 
that  the  Yuha  Desert  experienced  an 
upward  trend  between  1991  and  1993 
(Wright  1993)  and  no  trend  between 
1993  and  1995  (Nicolai.  unpublished 
data).  The  apparent  downward 
population  trend  in  the  Yuha  Desert 
noted  in  the  proposed  mle  occurred  in, 
and  subsequent  to,  years  characterized 
by  drought.  The  observed  dovniward 
trend  may  have  been  due  to  a  temporary 
population  decline  or  reduced  scat 
production  due  to  drought  and 
reduction  of  food  resources,  rather  than 
long-term  habitat  deterioration.  In  the 
short  term,  if  flat-tailed  homed  lizards 
have  less  food  resources  available 
during  drought  years,  a  stable 
population  may  produce  less  scat  as 
lizards  become  less  active;  this  could 
cause  erroneous  papulation  trend 
results  (Rorabaugh  1994).  Longer  term 
declines  in  scat  production  during 
drought  periods  may  be  indicative  of 
population  reductions  due  to  decreased 
reproduction  or  increased  mortality. 
Other  information  on  population 
trends  is  largely  anecdotal.  Turner  et  al. 
(1980)  reported  few  flat-tailed  homed 
lizards  and  low  scat  counts  on  and  near 
Highway  78  in  East  Mesa,  Califomia.  an 
area  where  the  species  was  one  of  the 
most  abundant  lizard  species  in  the 
1960s  (Carlson  and  Mayhew  1988). 
Norris  (1949)  believed  the  species  was 
fairly  common  in  the  Coachella  Valley 
where  flat-tailed  homed  lizards  are  now 
difficult  to  find  (Turner  et  al.  1980). 
Neither  these  observations  nor  trend 
data  derived  from  scat  counts  are 
sufficient  to  conclude  that  the  species' 
population  is  significantiy  declining  in 
areas  of  extant  habitat. 

Issue  2:  Numerous  comments 
supporting  the  proposal  to  list  the  flat- 
tailed  homed  lizard  reiterate  threats 
identified  in  the  proposed  rule,  or 
identify  new  threats  facing  this  species 
in  portions  of  its  range.  Threats 
identified  in  comments  include:  current 
and  projected  habitat  loss  due  to 
authorized  and  unauthorized  off- 
highway  vehicle  activity;  geothennal 
development;  sand  and  gravel 
extraction;  road  construction;  oil  and 
gas  leasing;  powerline  construction; 
canal  or  pipeline  construction;  Border 
Patrol  off-road  activity;  lack  of 
regulatory  mechanisms  (including 
unsuccessful  BLM  efforts  to  protect 
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species):  residential,  recreational,  and 
industrial  development:  agriculture  and 
resulting  chemical  pollution;  land 
conversion  on  BLM  inholdings 
authorized  through  the  Imperial  County 
General  Plan:  activities  on  lands 
adjacent  to  habitat;  expansion  of  exotic 
plants  into  lizard  habitat;  increased  fire 
frequency  due  to  exotic  plant 
expansion;  and  predation. 

Service  Response:  The  threats  to  the 
flat-tailed  homed  lizard  are  addressed 
in  detail  in  the  "Summary  of  Factors 
Affecting  the  Species"  section  of  this 
notice.  Based  on  analyses  conducted 
prior  to  the  proposal  to  list  the  flat- 
tailed  homed  lizard,  as  well  as  from 
more  recent  analyses,  an  estimated  30- 
51  percent  of  historical  flat-tailed 
homed  lizard  habitat  in  the  United 
States  was  modified  or  destroyed  in  the 
past  centiuy.  However,  the  extent  of 
current  rangewide  threats  facing 
remaining  flat-tailed  homed  lizard 
populations  is  less  clear.  Although 
individual  populations  are  threatened 
by  residential,  recreational,  industrial, 
and  agricultural  development,  large 
tracts  of  suitable  habitat  remain 
relatively  undisturbed  in  Mexico  and  on 
public  lands  in  the  United  States. 
Habitat  found  on  public  lands  is 
protected  to  varying  degrees  by  existing 
land-use  designation.  Significant 
potential  threats  to  this  species  on 
public  lands  have  been  reduced  or 
eliminated  since  publication  of  the 
proposed  rule  to  list  the  species  as 
threatened. 

Issue  3:  Several  commenters  stated 
that  the  BLM  in  Califomia  has  failed  to 
implement  planned  actions  in  previous 
conservation  plans  and  questioned  the 
ability  of  the  BLM  in  Califomia  to 
manage  habitat  for  this  species  or  to 
accomplish  the  goals  established  in  the 
CA  and  Management  Strategy. 

Service  Response:  The  BLM  has 
renewed  and  strengthened  its 
commitment  to  the  conservation  of  the 
flat-tailed  homed  lizard  through 
participation  in  the  development  of  the 
Management  Strategy  and  subsequent 
signing  of  the  CA.  The  Service 
anticipates  that  the  BLM  will  implement 
the  Management  Strategy:  however,  the 
decision  to  withdraw  the  proposal  to  list 
the  flat-tailed  homed  lizard  is  not  based 
solely  on  BLM  participation  in  the  CA 
and  Management  Strategy.  The  flat- 
tailed  homed  lizard  occurs  not  only  on 
the  BLM  lands  in  Califomia,  but  also  on 
lands  owned  by  the  DoD,  BoR.  U.S. 
Marine  Corps,  U.S.  Navy.  BLM  in 
Arizona,  and  Califomia  Department  of 
Parks  and  Recreation.  All  of  these 
agencies  are  signatories  to  the  CA.  The 
Service  will  continue  to  monitor  the 
implementation  of  proposed  actions 


through  participation  in  the  Interagency 
Coordinating  Committee  (ICC),  and  the 
Management  Oversight  Group 
designated  in  the  CA.  The  BLM  has 
demonstrated  its  commitment  to 
implementation  of  the  CA  by  already 
taking  actions  identified  in  the 
Management  Strategy.  Planning  actions 
that  are  being  implemented  by  BLM  in 
Califomia  include:  designation  of  MAs; 
application  of  mitigation  measures  to 
surface  disturbing  activities;  collection 
of  compensation  fees  for  unavoidable 
habitat  alteration  due  to  surface 
disturbing  activities;  seeking  acquisition 
of  private  inholdings  within  MAs; 
limitation  of  habitat  dist\irbance  within 
MAs  to  one  percent;  coordinating  with 
the  Border  Patrol;  initiation  of  OHV 
route  designation  and  signing;  and 
prohibiting  insecticide  treatments 
within  MAs  as  outlined  in  the  BLM 
Record  of  Decision  for  the  Curlylop 
Vims  Control  Program. 

Issue  4:  Proposed  and  anticipated 
development  on  public  and  private 
lands  facilitated  by  the  North  American 
Free  Trade  Agreement  (NAFTA) 
threatens  flat-tailed  homed  lizard 
populations  and  potential  habitat  in  the 
United  States  and  Mexico. 

Service  Response:  Development  due 
to  NAFTA  is  likely  to  impact  some  flat- 
tailed  homed  lizard  populations  and 
some  habitat  in  the  United  States  and 
Mexico.  However,  the  area  likely  to 
experience  such  distxirbance  is  not 
adequately  documented  and  the 
significance  of  this  threat  to  the  species 
as  a  whole  can  not  be  determined  based 
on  the  limited  available  information. 

Issue  5:  Off-highway  vehicle  activities 
pose  continued  threats  to  habitat 
throughout  much  of  flat-tailed  homed 
lizard  range. 

Service  Response:  While  OHV  activity 
poses  a  potential  local  threat  to  the  flat- 
tailed  homed  lizard,  there  is  no 
documentation  that  OHV  use  poses  a 
significant  threat  throughout  the  range 
of  the  species.  Off-highway  vehicles  are 
known  to  cause  lizard  mortality  and 
habitat  disturbance  (Muth  and  Fisher 
1992,  Rado  1981).  The  level  of  OHV 
activity,  however,  varies  from  a  high 
level  within  OHV  open  areas  to  a  low 
level  in  areas  where  existing  routes  are 
located  miles  apart.  The  zone  impacted 
by  established  routes  and  the  resulting 
impact  on  local  lizard  populations  have 
not  been  determined. 

Although  some  studies  found  reduced 
scat  abimidance  where  vehicular  tracks 
were  abundant  (Olech  undated),  studies 
that  have  attempted  to  assess  impacts  of 
OHV  activity  on  flat-tailed  homed 
lizards  have  been  inconclusive.  For 
example.  Klinger  et  al.  (1990)  were  not 
able  to  assess  the  effects  of  varying 


levels  of  OHV  activity  because  the 
different  levels  of  OHV  activity  which 
they  examined  occurred  in  different 
habitat  types.  In  a  small  number  of 
study  plots  (n=6)  at  the  Imperial  Sand 
Dunes  (ISD)  in  southeastem  Califomia, 
Bury  and  Luckenbach  (1983)  found  that 
areas  impacted  by  OHV  activity 
exhibited  lower  abundances  of  rodents, 
lizards,  and  plants  than  areas  where 
there  was  no  OHV  activity.  However,  in 
plots  of  different  levels  of  OHV  activity, 
Wone  et  al.  (1990)  and  Wright  (1993) 
found  no  difference  in  the  abundance  of 
flat-tailed  homed  lizard  scat.  Some  OHV 
activity  causing  habitat  disturbance  is 
unauthorized,  but  information 
concerning  the  amount  and  impact  of 
unauthorized  OHV  activity  is 
unavailable. 

Although  OHV  activity  results  in 
lizard  mortality  and  habitat  disturbance, 
there  is  no  evidence,  based  on  current 
data,  that  this  activity  is  a  significant 
threat  to  the  species  or  is  resulting  in 
rangewide  declines  of  flat-tailed  homed 
lizard  populations. 

Issue  6:  Several  commenters  noted 
that  there  are  research  gaps  involving 
the  flat-tailed  homed  lizard  that  need  to 
be  better  understood  to  develop 
conservation  measures.  Needs  include 
researching  lizard  movements,  ecology, 
recolonization  potential,  and  nesting 
sites  and  studying  the  effects  of  OHVs 
on  the  species. 

Service  Response:  The  Service  agrees 
that  a  better  understanding  of  a  variety 
of  aspects  of  flat-tailed  homed  lizard 
ecology,  such  as  movement,  habitat  use, 
recolonization  potential,  age-specific 
survivorship,  reproductive  ecology, 
demographics,  population  viability,  and 
effects  of  OHVs  on  the  species,  is 
necessary  to  develop  proper 
conservation  measures,  and  to  better 
assess  the  status  of  the  species. 

Issue  7:  Several  commenters  who 
support  listing  the  flat-tailed  homed 
lizard  as  threatened  question  the  ability 
of  the  CA  and  Management  Strategy  to 
sufficiently  protect  the  flat-tailed 
homed  lizard.  Issues  raised  surrounding 
the  CA  include:  enforceability  of  the 
CA,  funding  of  the  CA,  the  ability  of  the 
CA  to  remove  threats,  unprotected 
status  of  private  inholdings  found 
within  the  MAs  and  the  Management 
Strategy's  allowance  of  continued 
fragmentation. 

Service  Response:  The  Service 
anticipates  that  continued 
implementation  of  the  CA  and 
Management  Strategy  will  provide 
continued  protection  for  this  species  on 
substantial  acreages  contained  within 
MAs.  The  signatory  agencies  have  begun 
implementation  of  actions  identified 
within  the  Management  Strategy  and 
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have  agreed  to  monitor  surface 
distiutiance  and  population  trends, 
given  the  best  available  methodology, 
and  report  each  on  an  annual  basis  to 
the  Management  Oversight  Group. 
Furthermore,  agencies  have  agreed  to 
seek  acquisition  of  all  private 
inholdings  within  the  boundaries  of 
MAs.  To  date,  private  inholdings  within 
the  boundaries  of  MAs  total 
approximately  19,280  ha  (48,200  ac) 
(Foreman  1996).  The  BLM  has  informed 
the  Service  that  it  has  issued  a  Notice 
of  Proposed  Exchange  and  is  developing 
a  Draft  Environmental  Assessment  for  a 
land  exchange  process  whereby  BLM 
acreage  located  outside  of  priority  areas 
will  be  exchanged  for  private  inholdings 
within  BLM  MAs.  Priorities  for 
inholding  acquisition  via  this  exchange 
include  private  inholdings  found  within 
Wilderness  Areas,  critical  habitat 
designated  for  federally  listed  species, 
and  Areas  of  Critical  Environmental 
Concern  (ACECs).  The  Marine  Corps  is 
in  the  process  of  acquiring  all  state 
lands  found  within  the  boiuidaries  of 
the  MA  which  lie  within  the  Barry  M. 
Goldwater  Range.  Funding  is  currently 
being  sought  by  the  Management 
Oversight  Group  for  further 
implementation  of  the  strategy.  The 
Management  Strategy  focuses  on  five 
MAs  that  are  cHsjunct,  and  it  is  the 
ob)ective  of  the  Management  Strategy  to 
provide  enough  protected  area  within 
each  MA  to  sustain  a  viable  population 
within  each  MA. 

It  should  be  noted  that,  while  the  CA 
and  Management  Strategy  are  important 
tools  in  the  conservation  of  the  flat- 
tailed  homed  lizard,  withdrawal  of  the 
proposal  to  list  this  species  as 
threatened  is  not  based  solely  on  the  CA 
and  Management  Strategy.  Threats 
identified  in  the  proposed  rule  have 
been  reduced  or  eliminated  since  the 
publication  of  the  proposed  rule,  and 
the  information  regarding  population 
trends  is  inconclusive.  The  Management 
Strategy  will,  however,  provide  for 
conservation  of  the  flat-tailed  homed 
lizard  on  the  extensive  public  lands  on 
which  it  occurs  and  fiacilitate  continued 
evaluation  of  the  status  of  this  species. 
The  Service  believes  that  the 
Management  Strategy  has  and  will 
continue  to  benefit  flat-tailed  homed 
lizard  populations  by  significanUy 
reducing  the  threats  on  public  lands. 

Summary  of  Factora  AfEscting  tki 
Species 

The  Service  must  consider  five  factors 
described  in  section  4(a)(1)  of  the  Act 
when  determining  whether  to  list  a 
species.  These  factors,  and  their 
application  to  the  Service's  decision  to 


withdraw  the  proposal  to  list  the  flat- 
tailed  homed  lizard,  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Habitat  loss  has  occurred  throughout 
the  range  of  the  flat-tailed  homed  lizard. 
The  proposed  rule  stated  that 
approximately  34  percent  of  the 
historical  habitat  had  been  lost  (23-27 
percent  in  Arizona,  and  40  percent  in 
Califomia).  According  to  Hodges  (1997). 
using  different  methodologies  from 
those  used  in  the  proposed  rule, 
approximately  48.6  percent  of  the 
historical  range  in  the  United  States 
(31.1  percent  in  Arizona,  and  50.2 
percent  in  Califomia)  has  been  lost  due 
to  four  primary  activities;  agricuhure. 
filling  the  Salton  Sea,  urbanization,  and 
military  activities.  Hodges  (1997) 
analyzed  the  boundaries  for  the 
historical  range,  as  well  as  the 
approximate  total  acreage  of  habitat 
remaining  for  this  species.  She  estimates 
a  maximum  of  56,800  ha  (140,300  ac)  of 
habitat  remain  in  Arizona,  and,  based 
on  estimates  of  historical  habitat  and 
h^itat  loss,  approximately  446,900  ha 
(1,103,860  ac)  of  habitet  remain  in 
California. 

The  proposal  to  list  the  flat-tailed 
homed  liard  as  threatened,  and 
comments  received  during  the  public 
comment  period,  identified  human 
activities  that  have  modified  or  were 
anticipated  to  modify  the  habitet. 
Activities  that  have  disturbed  habitet 
vtrithin  the  range  of  the  flat-tailed 
homed  lizard  include:  geothermal 
development;  residential,  recreational, 
and  industrial  development;  agricultural 
conversion  and  resulting  chemical 
pollution;  sand  and  gravel  extraction, 
oil  and  gas  leasing;  canal,  pipeline,  and 
transmission  line  construction;  and 
authorized  and  unauthorized  OHV 
activity. 

Loss  of  flat-tailed  homed  lizard 
habitet  due  to  geothermal  development 
historically  has  occurred  on  both  private 
lands  and  BLM  lands  east  of  El  Centro, 
Califomia.  Geothermal  resources  are 
known  to  occur  in  this  area  as  part  of 
the  Known  Geothermal  Resource  Area 
(KGRA).  Historically,  approximately 
28,240  ha  (69.760  ac)  of  potential  flat- 
tailed  homed  lizard  habitat  were  subject 
to  geothermal  development  due  to 
construction,  maintenance  and 
operation  of  geothermal  powerplante 
within  the  KGRA.  Because  energy 
extraction  technology  within  East  Mesa 
has  proven  technologically  unfeasible, 
and  government  subsidies  have  begun  to 
expire,  no  new  geothermal  powerplants 
are  proposed  at  this  time  (Larry  Caffee, 
pers.  comm.  1997).  Consequentiy,  future 


geothermal  pxiwer  plant  construction 
and  resulting  habitet  loss  are  not 
anticipated  at  this  time. 

In  tne  early  1980s,  acreage  throughout 
Califomia  was  leased  to  oil  and  gas 
companies.  Approximately  7,800  ha 
(19.200  ac)  were  estimated  to  be  subject 
to  oil  and  gas  exploration  and 
development  based  on  pending  oil  and 
gas  leases  in  1980  (Rado  1981).  This 
information  was  utilized  in  the 
proposed  rule  to  list  the  flat-teiled 
homed  lizard.  Since  the  pubUcation  of 
the  proposed  rule,  all  oil  and  gas  leases 
within  the  range  of  the  flat-tailed 
homed  lizard  have  expired  (BLM  1996), 
and  are  not  anticipated  for  renewal 
because  of  low  likelihood  of  resource 
abundance  (Foreman,  pers.  comm. 
1996).  Thus,  habitet  loss  due  to  oil  and 
gas  exploration  and  development  no 
Icmger  threatens  the  species. 

Off-highway  vehicle  activities, 
including  Border  Patrol  OHV  activities 
and  authorized  and  unauthorized 
recreational  OHV  activities,  occur  in 
many  portions  of  the  range  of  the  flat- 
tailed  homed  lizard.  The  level  of  OHV 
activity,  however,  ranges  from  a  high 
level  in  areas  within  OHV  open  areas  to 
a  low  level  in  areas  where  existing 
routes  are  located  miles  apart.  The  zone 
impacted  by  esteblished  routes,  and  the 
resulting  impact  on  local  lizard 
populations  is  not  known.  The  habitet 
disturbance  caused  by  route 
proliferation  in  the  desert  is  visually 
evident,  but  has  not  been  adequately 
quantified  at  this  time. 

Off-highway  vehicle  activity  can 
crush  burrows  necessary  to  flat-tailed 
homed  lizards  for  temperature 
regulation  (Wone  1997),  can  cause 
direct  mortality  (Muth  and  Fisher  1992). 
and  modifies  habitet  through  shrub  loss, 
exotic  plant  introduction,  and  soil 
movement  (Rado  1981).  The  overall 
impact  of  OHV  activity  on  habitet  and 
individual  lizards  likely  depends  on  the 
frequency  and  intensity  of  use.  In  OHV 
Open  Areas  and  the  Ocotillo  Wells  Stete 
Vehicular  Recreation  Area  (SVRA), 
which  include  an  estimated  65.200  ha 
(161,000  ac)  of  potential  flat-teiled 
homed  lizard  habitat,  intensity  of  use  is 
often  high,  and  vehicular  activity  is  not 
restricted  to  routes.  However,  the 
population  trend  date  are  inadequate  to 
conclude  that  the  flat-tailed  homed 
lizard  population  in  the  Ocotillo  Wells 
SVRA  is  declining.  Flat-tailed  homed 
lizard  mortality  on  esteblished  trails  has 
not  been  quantified,  but  is  likely  to 
occur  because  of  the  adaptetions  of  this 
species  for  prey  avoidance.  This  species 
relies  on  cryptic  coloration  for  defense, 
and  rarely  flees  when  approached. 
Animals  that  do  move,  usually  move 
short  distances. 
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This  behavior,  combined  with 
shallow  depths  of  hibernation  during 
the  winter  months  make  mortality  due 
to  vehicular  activity  likely.  The  BLM  is 
conducting  a  route  designation  process 
that  administratively  closes  some 
existing  routes,  and  will  be  continuing 
to  work  with  off-highway  vehicular 
recreationists  and  wildlife  biologists 4o 
identify  routes  unnecessary  to  the 
recreation  community- 
No  studies  to  date  nave  docxunented 
the  distance  from  a  road  over  which  any 
population  declines  or  impacts  may 
occur.  Although  some  studies  have 
found  reduced  scat  abundance  in  areas 
with  vehicular  tracks  (Olech  undated), 
overall,  studies  that  have  attempted  to 
assess  the  impacts  of  OHV  use  on  flat- 
tailed  homed  lizards  have  been 
inconclusive.  In  a  small  number  of  plots 
(n=6)  at  the  Imperial  Sand  Chines  in 
southeastern  California,  Bury  and 
Luckenbach  (1983)  found  that  areas 
impacted  by  OHV  use  appeared  to  have 
lower  abundance  of  rodents,  lizards, 
and  plants  than  in  an  equal  number  of 
control  plots  where  there  was  no  OHV 
use.  However,  in  plots  of  different  OHV 
use  classification.  Wone  et  al.  (1990) 
and  Wright  (1993)  found  no  difference 
in  the  abundance  of  flat-tailed  homed 
lizard  scat.  Klinger  et  al.  (1990)  were  not 
able  to  assess  the  effects  of  varying 
levels  of  OHV  activity  because  the 
different  levels  of  OHV  activity  which 
they  examined  occurred  in  different 
habitat  types.  Some  disturbance  due  to 
OHV  use  is  unauthorized,  but 
information  concerning  the  amoiuit  and 
impact  of  unauthorized  use  is 
unavailable.  While  OHV  activity  poses  a 
potential  local  threat  to  individual  flat- 
tailed  homed  lizard  populations,  there 
is  no  documentation  that  OHV  use 
poses  a  significant  threat  throughout  the 
range  of  the  species. 

Residential,  recreational  and 
industrial  development  on  private  lands 
threaten  some  populations  of  flat-tailed 
homed  lizards  within  the  range  of  the 
species.  However,  because  at  least  50 
percent  of  the  habitat  available  to  the 
species  is  located  on  public  lands, 
because  conservation  measures  are  in 
place  on  these  lands,  and  because  the 
likelihood  of  large  scale  recreational  and 
industrial  development  on  these  lands 
is  low,  urban,  recreational,  and 
industrial  development  does  not 
significantly  threaten  the  species. 

Agricultiu^l  conversion  is  one  of  the 
primary  causes  of  habitat  loss  for  the 
Hat-tailed  homed  lizard.  Conversion 
continues  on  many  private  parcels 
throughout  the  range  of  the  species, 
most  notably  in  Coachella  Valley  in 
Riverside  County,  and  near  San  Luis 
and  Yuma.  Arizona.  Like  urban  and 


industrial  development,  this  impact  is 
anticipated  to  occur  largely  on  private 
lands.  Agricultural  conversion  on  public 
lands  managed  by  signatories  of  the  CA 
is  not  anticipated,  but  if  it  occurred,  it 
would  be  subject  to  mitigation  and 
compensation  measures  outlined  in  the 
Management  Strategy.  In  addition,  the 
signatories  have  committed  to  not 
authorize  agricultural  development  in 
MAs.  Because  of  the  large  acreage  of 
habitat  that  exists  on  public  lands  where 
agricultural  conversion  is  less  likely  to 
occur,  the  mitigation  and  compensation 
measures  associated  with  surface 
disturbance  on  public  lands  managed  by 
CA  signatories,  and  the  acreage  further 
protected  by  the  surface  disturbance  cap 
placed  on  MAs.  agricultxiral  conversion 
threatens  local  populations  of  the  flat- 
tailed  homed  lizard,  but  does  not 
threaten  the  species  as  a  whole  at  this 

time. 

Sand  and  gravel  extraction,  and  canal, 
pipeline,  and  transmission  line 
construction  are  impacts  on  flat-tailed 
homed  lizard  habitat  that  have  occurred 
on  private  and  public  lands,  and  may 
continue  to  do  so  in  the  future.  Canals, 
such  as  the  Ail-American  and  Coachella 
Canals,  likely  constitute  complete  or 
near  complete  barriers  to  movement  of 
flat-tailed  homed  lizards,  resulting  in 
habitat  fragmentation.  The  current 
extent  of  sand  and  gravel  extraction  pits 
on  public  lands  is  not  documented,  but 
Rado  (1981)  estimated  2,070  ha  (5,120 
ac)  of  active  and  intermittent  sand  and 
gravel  quarries.  This  acreage  represents 
a  small  percentage  of  the  habitat  present 
on  public  lands.  Signatories  to  the  CA 
have  committed  to  locating  such 
projects  to  areas  outside  of  MAs  to  the 
maximum  extent  possible,  and  will 
apply  appropriate  mitigation  and 
compensation  measures,  as  identified  in 
the  Management  Strategy,  to  all  such 
projects.  The  BLM  has  required 
appropriate  mitigation  and 
compensation  measures  on  BLM  land 
since  1990. 

The  Area  Service  Highway,  a 
proposed  highway  that  would  connect 
Interstate  8  at  Araby  Road  to  the  United 
States-Mexico  Border,  would  fragment 
an  area  of  high  quality  habitat. 
According  to  Hodges  (1997).  it  would 
also  result  in  approximately  830-1.040 
ha  (2,040-2,560  ac)  of  lost  habitat  and 
mortality  of  lizards.  The  highway  is 
proposed  for  aligiunent  along  a  portion 
of  the  western  boundary  of  the  Yuma 
MA.  The  habitat  loss  and  potential 
future  mortality  and  indirect  impacts 
associated  with  construction  of  this  road 
represent  a  local  threat  to  the  lizard 
population.  This  impact  will  be 
mitigated  by  on-site  minimization 
measures  and  compensation  fees  which 


will  be  used  for  habitat  acquisition 
within  MAs. 

Because  of  the  large  amount  of  flat- 
tailed  homed  lizard  habitat  located  on 
public  lands  within  the  United  States 
and  the  reduction  of  threats  on  these 
lands  due  to  changing  land-use  patterns 
and  conservation  efforts  of  public 
agencies,  threats  due  to  habitat 
modification  and  loss  do  not  warrant 
listing  of  the  species  at  this  time. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Although  homed  lizards  have  been 
popular  in  the  pet  industry,  flat- tailed 
homed  lizards  are  difficult  to  locate  due 
to  their  cryptic  coloration.  No  threat 
from  overutilization  of  this  species  is 
known  at  this  time. 


C.  Disease  or  Predation 

The  Service  is  aware  of  parasitism  by 
nematodes  and  red  mites  in  some  flat- 
tailed  homed  lizards  (Norris  1949).  but 
this  is  not  considered  to  be  a  threat  to 
the  species  (Bolster  and  Nocol  1989). 
Flat-tailed  homed  lizards  are  preyed 
upon  by  loggerhead  shrikes,  round- 
tailed  ground  squirrels,  snakes,  and 
canids  (Muth  and  Fisher  1992)  as  well 
as  American  kestrels,  common  ravens, 
and  burrowing  owls  (Duncan  et  al. 
1994).  Because  lizards  remain  on  the 
surface  and  sleep  at  night,  they  may  also 
be  subject  to  prewdation  by  scorpions 
(Rorabaugh,  pers.  comm.  1997).  Recent 
studies  on  telemetered  animals  in 
Arizona  have  revealed  a  high  level  of 
predation,  with  30  percent  of  the 
marked  lizards  suffering  mortality  due 
to  predation.  Round-tailed  ground 
squirrels  and  loggerhead  shrikes  were 
the  primary  predators  identified. 
Further  research  is  necessary  on  the 
effects  of  predation,  and  abundance  and 
distribution  of  predators  before  the 
importance  of  this  factor  can  be  fully 
understood.  There  is  no  evidence  of 
population  declines  in  extant  habitat 
where  these  predator  species  occur. 
Thus,  based  on  the  available  data, 
disease  and  predation  do  not 
significantly  threaten  the  species. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  conservation  of  this  species  is 
linked  to  the  protection  of  the  desert 
habitat.  As  outiined  in  the  proposed 
rule,  numerous  regulatory  mechanisms 
are  currenUy  in  place  to  protect  the  flat- 
tailed  homed  lizard.  In  addition  to  the 
regulatory  mechanisms  in  existence  at 
the  time  of  publication  of  the  proposed 
mle.  the  CA  and  Management  Strategy 
outlined  in  the  "Background"  section  of 
this  notice  have  been  signed  by  the 
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Service,  the  BLM  in  California,  the  BLM 
in  Arizona,  the  California  Department  of 
Parks  and  Recreation,  the  Arizona 
Department  of  Game  and  Fish,  the  BoR. 
the  Commanding  Officer  of  the  Barry  M. 
Goldwater  Range,  and  the  Commanding 
Officer  of  Naval  Air  Field  El  Centro. 
This  agreement  and  associated  strategy 
provide  a  framework  for  continued 
management  of  the  flat-tailed  homed 
lizard  within  the  MAs  designated  by 
each  of  the  landholding  signatories. 

The  Sfates  of  California  and  Arizona 
prohibit  the  collection  of  flat-tailed 
homed  lizards  except  by  permit.  The 
Arizona  Game  and  Fish  E>epartment  has 
further  included  the  species  on  the  List 
of  Wildlife  of  Special  Concern  in 
Arizona.  This  list  includes  species  that 
may  be  imperilled  in  Arizona.  No  state 
regulations  protect  the  habitat  of  this 
species.  Both  the  Arizona  Game  and 
Fish  Department  and  the  California 
Department  of  Parks  and  Recreation, 
however,  have  signed  the  CA  and 
Management  Strategy,  which  will 
provide  for  their  continued 
participation  in  conservation  efforts  for 
this  species.  The  Arizona  Game  and 
Fish  Department  does  not  own  or 
manage  flat-tailed  homed  lizard  habitat 
but  will  continue  to  provide  input  on 
management  decisions,  as  well  as  input 
regarding  status  and  biology  of  the  flat- 
tailed  homed  lizard.  The  state  of 
California  has  designated  part  of  the 
Anza  Borrego  Desert  State  Park  as  an 
MA.  which  will  limit  surface 
disturbance  that  could  be  experienced 
in  the  park.  Management  in  Anza 
Borrego  is  compatible  with  lizard 
conservation,  due  to  the  emphasis 
placed  on  resource  protection, 
regulations  limiting  vehicles  to 
designated  trails,  and  enforcement  of 
these  policies.  These  policies  have  been 
in  effect  for  a  number  of  years.  The 
Ocotillo  Wells  State  Vehicular 
Recreation  Area  (SVRA)  has  supported 
research  on  the  flat-tailed  homed  lizard 
for  several  years,  and  will  continue  to 
do  so  as  a  signatory  to  the  CA.  The 
SVRA  has  been  designated  a  "Research 
Area"  in  acknowledgment  of  continued 
support  of  research  plaimed. 

In  1990  the  California  Department  of 
Fish  and  Game  and  the  BLM  developed 
a  joint  Flat-tailed  Homed  Lizard 
Management  Plan  to  address  the 
species'  conservation  on  BLM  lands  in 
California.  The  overall  management  goal 
of  this  plan  is  to  maintain  stable 
populations  in  all  crucial  habitat  areas 
and  to  promote  species  recovery  on 
BLM  lands  in  California.  The  BLM  has 
been  in  the  process  of  implementing 
this  plan  since  1990. 

Within  California,  the  lizard  occurs  in 
special  management  areas  including 


three  BLM  Areas  of  Critical 
Environmental  Concern  (ACECs).  These 
include  the  East  Mesa,  West  Mesa  and 
Yuba  Desert  ACECs.  The  ACECs 
overlap,  in  part,  with  the  East  Mesa. 
West  Mesa,  and  Yuba  Desert  MAs.  The 
East  Mesa  and  Yuha  Desert  ACECs  also 
fall  within  the  boundaries  of  wildlife 
habitat  areas  that  require  preparation  of 
habitat  management  plans  to  address 
the  protection  of  special  statiis  species 
such  as  the  flat-tailed  homed  lizard. 
This  species  also  occurs  within  the 
boimdaries  of  the  San  Sebastian  Marsh 
ACEC  and  one  Wilderness  Study  Area, 
the  North  Algodones  Dunes  Wilderness. 

The  ACEC  and  wildlife  habitat  area 
designations  have  had  limited  success 
in  protecting  flat-tailed  homed  lizard 
habitat.  Management  prescriptions 
within  ACECs  include  measures  such  as 
restricting  OHV  activity,  but  ACEC 
management  goals  include  a  provision 
to  "provide  for  other  uses  in  the 
designated  areas  compatible  with  the 
protection  of  significant  natiual  and 
cultxu^  resources"  (BLM  1980). 
Participation  of  the  BLM  in  the 
development  of  the  Management 
Strategy,  and  subsequent  signing  of  the 
CA  increase  the  protection  of  flat-tailed 
homed  lizards  that  will  occur  within 
ACECs  where  they  overlap  with  MAs. 
The  increase  in  protection  will  occur  as 
a  result  of  the  process  identified  to 
facilitate  OHV  route  minimization 
within  MAs,  the  prohibition  of  OHV 
competitive  events  within  MAs,  and  the 
limitation  of  surface  disturbance 
activities  to  one  percent  of  the  total  area 
of  MAs  over  the  course  of  the  next  five 
years. 

The  North  Algodones  E)unes 
Wilderness  is  managed  by  the  BLM  for 
wilderness  values.  Motorized  vehicular 
use  is  prohibited  and  the  area  shows 
littie  evidence  of  human  intrusion. 
Limited  habitat  for  the  flat-tailed  homed 
lizard  exists  in  the  wilderness  area,  but 
these  populations  are  protected  by  this 
designation. 

The  flat-tailed  homed  lizard  occiu^  in 
the  Coachella  Valley  Preserve  in 
Riverside  County.  It  is  reportedly  not 
abundant  within  the  Preserve,  but  these 
populations  are  not  threatened. 

In  Arizona,  the  species  occurs  within 
the  boundaries  of  the  Gran  Desierto 
Dimes  ACEC  and  the  extreme  western 
portion  of  the  Tinajas  Altas  Moimtains 
ACEC.  In  addition,  an  MA  on  BLM. 
DoD,  and  BoR  lands  has  been 
designated.  This  MA  occurs  in  the  area 
of  high  relative  abundance  identified  by 
Rorabaugh  et  al.  (1987).  Protection  on 
the  MA  will  include  a  cap  on  future 
surface  disturbance  of  no  more  than  one 
percent  over  the  course  of  the  next  five 
years,  as  well  as  other  conservation 


measures  identified  as  part  of  the 
Management  Strategy.  The  U.S.  Marine 
Corps  has  agreed  to  comply  with  the 
terms  and  conditions  of  a  conference 
opinion  issued  by  the  Service  whether 
or  not  the  species  is  listed.  Terms  and 
conditions,  which  are  currenUy  being 
implemented,  include  among  others, 
limitations  on  surface  disturbance, 
establishment  of  a  speed  limit,  and 
enforcement  of  "no  trespass" 
requirements.  In  addition,  the  Marine 
Corps  is  acquiring  State  of  Arizona 
inholdings  within  the  MA  on  the  Barry 
M.  Goldwater  Range. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Natural  and  manmade  factors 
identified  in  the  proptosed  rule  as 
threats  to  the  species  included 
insecticide  spraying  associated  with  the 
Cuirlytop  Virus  Control  Program  and 
drought.  Since  publication  of  the 
proposed  rule,  the  BLM  has  issued  a 
Record  of  Decision  prohibiting 
insecticide  spraying  in  MAs.  This 
spraying  program  was  thought  to  have 
contributed  to  population  declines  in 
East  Mesa  (Bolster  and  Nicol  1989). 
Since  impacts  due  to  pesticide 
application  have  been  reduced,  this 
activity  no  longer  threatens  flat-tailed 
homed  lizard  populations  within  MAs. 

Precipitation  has  been  correlated  with 
insect  abimdance  and  lizard  densities 
(Turner  et  al.  1982).  Within  the  range  of 
the  flat-tailed  homed  lizard,  rainfall  is 
highly  unpredictable,  both  temporally 
and  spatially  (Turner  and  Brown  1982). 
Localized  areas  nuy  experience  long- 
term  drought,  which  may  result  in  local 
decreases  in  lizard  populations  Because 
of  the  fragmented  distribution  of  the 
flat-tailed  homed  lizard,  this 
unpredictability  in  precipitation 
increases  the  chance  of  localized 
extirpations.  Data  are  inadequate  to 
properly  assess  the  degree  to  which 
drought  or  other  naturally  occurring 
events  may  increase  the  probability  of 
extirpation. 

Finding  and  Withdrawal 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  to  this 
species.  Flat-tailed  homed  lizard 
population  trend  data  are  inadequate  to 
conclude  that  significant  population 
declines  have  occurred  in  extant  flat- 
tailed  homed  lizard  habitat  since 
publication  of  the  proposed  rule. 
Population  trend  information  remains 
ambiguous  due  to  uncertainties  raised 
since  publication  of  the  proposed  rule 
regarding  survey  methodology  and 
analysis.  Fast  and  projected  flat-tailed 
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homed  lizard  habitat  loss  due  to 
agricultural,  urban,  industrial,  and 
recreational  development  has  and 
continues  to  occur  on  private  lands. 
Large  blocks  of  habitat  with  few 
anticipated  impacts  exist  on  public 
lands  throughout  the  range  of  this 
species  in  East  Mesa.  West  Mesa.  Yuha 
Desert,  Yuma,  and  Anza  Borrego  Desert. 
Since  the  publication  of  the  proposed* 
rule  to  list  the  flat-tailed  homed  lizard 
as  threatened,  several  of  the  threats 
identified  on  public  lands  have  been 
reduced  or  eliminated.  Threats  that  have 
been  reduced  include  those  due  to 
geotherraal  development,  oil  and  gas 
development,  and  pesticide  spraying.  In 
addition,  the  conservation  commitment 
of  the  agencies  has  increased  with  the 
signing  of  a  CA  and  Management 
Strategy  designed  to  protect  the  flat- 
tailed  horned  lizard  on  public  lands. 
MAs  have  been  designated  in  the  Yuha 
Desert,  West  Mesa,  East  Mesa.  Yuma 
Desert,  and  Anza  Borrego  State  Park. 
Development  of  the  CA  has  further 
reduced  threats,  as  agencies  begin  to 
implement  actions  identified  in  the 
Management  Strategy. 

Because  of  re-evaluation  of 
information  presented  in  the  proposed 
rule,  significant  reduction  of  threats  on 
public  land,  and  uncertainties  regarding 
population  trend  data,  the  Service 
determines  that  the  flat-tailed  homed 
lizard  does  not  meet  the  required 
criteria  to  afford  this  species  threatened 
status  under  the  Act. 

The  Service  will  work  actively  to 
gather  additional  information  on  its 
status  as  part  of  the  Flat-tailed  Homed 
Lizard  Interagency  Coordinating 
Committee.  Further,  the  Service  will 
continue  to  participate  with  parties  of 
the  CA  to  conserve  this  species  as  part 
of  the  Flat-tailed  Homed  Lizard 
Management  Oversight  Group. 
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Bering  Sea  and  Aleutian  Islands  Area; 
Prohibited  Species  Catch  Limit  for 
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ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  has 
submitted  Amendment  40  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  for  Secretarial 
review.  Amendment  40  would  establish 
a  prohibited  species  catch  (PSC)  limit 
for  Chionoecetes  opilio  crab  in  a  newly 
established  C.  opilio  Bycatch  Limitation 
Zone  (COBLZ)  of  the  Bering  Sea.  Upon 
attainment  of  the  C.  opilio  PSC  limit, 
directed  fishing  for  groundfish  by 
vessels  using  trawl  gear,  except  for 
pollock  by  vessels  using  nonpelagic 
trawl  gear,  would  be  prohibited  within 
the  COBLZ.  This  measure  is  necessary 
to  protect  the  C.  opilio  stock  in  the 
Bering  Sea,  which  has  declined  to  a 
level  that  presents  a  conservation 
problem.  The  intended  effect  of  the 
proposed  action  is  to  further  limit  crab 
bycatch  in  the  Bering  Sea  groundfish 
fisheries. 

DATES:  Comments  on  Amendment  40 
must  be  submitted  on  or  before 
September  15, 1997. 
ADDRESSES:  Comments  on  the  proposed 
FMP  amendment  must  be  submitted  to 
Ronald  J.  Berg,  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802-1668.  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building,  709 


West  9th  Street,  Juneau,  AK.  Copies  of 
proposed  Amendment  40  and  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  are  available  from 
the  North  Pacific  Fishery  Management 
Council,  605  West  Fourth  Ave., 
Anchorage,  AK  99501-2252;  telephone 
907-271-2809. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

S.  Rivera,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Steven  Act)  requires  that 
each  Regional  Fishery  Management 
Council  submit  any  fishery  management 
plan  or  plan  amendment  it  prepares  to 
NMFS  for  review  and  approval.      • 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS,  upon  receiving  a  plan  or 
amendment,  immediately  publish  a 
document  announcing  that  the  plan  or 
amendment  is  available  for  public 
review  and  comment. 

Amendment  40  would  authorize  the 
annual  specification  of  a  PSC  limit  for 
C.  opilio  crab  for  the  new  COBLZ  of  the 
Bering  Sea  based  on  the  total  annual 
abundance  estimate  of  C.  opilio  crab  as 
indicated  by  the  NMFS  bottom  trawl 
survey.  The  PSC  limits  would  be 
determined  as  part  of  the  annual  BSAI 
groundfish  specification  process,  after 
consultation  with  the  Council. 

A  proposed  rule  that  would 
implement  Amendment  40  may  be 
published  in  the  Federal  Register  for 
public  comment,  following  NMFS' 
evaluation  of  the  proposed  mle  under 
the  Magnuson-Stevens  Act  procedures. 
Public  comments  on  the  proposed  rule 
must  be  received  by  the  end  of  the 
comment  period  on  the  FMP 
amendment  to  be  considered  in  the 
approval/disapproval  decision  on 
Amendment  40.  All  comments  received 
on  or  before  September  15.  1997. 
whether  specifically  directed  to 
Amendment  40  or  the  proposed  mle, 
will  be  considered  in  the  approval/ 
disapproval  decision.  Comments 
received  after  that  date  will  not  be 
considered  in  the  approval/disapproval 
decision  on  Amendment  40. 

Dated:  July  9.  1997. 
Bruce  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-18472  Filed  7-14-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerxjy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Agency  Information  Collection 
Activities:  Proposed  Cdiection; 
Comment  Request— Food  Distribution 
Regulations  and  Forms 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Food  and 
Consumer  Services's  (FCS)  intention  to 
request  an  extension  and  revision  of  a 
currenUy  approved  information 
collection,  the  Food  Distribution 
Regulations  and  Forms. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  September  15, 
1997. 

ADDRESS:  Comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology'  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  now 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
LiUie  F.  Ragan,  Assistant  Branch  Chief. 
Household  Programs  Section.  Food 
Distribution  Division,  Food  and 
Consumer  Service.  U.S.  Department  of 
Agricultvire,  3101  Park  Center  Drive. 
Alexandria.  Virginia  22302-1594. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 


(0MB)  approval.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FIWTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
forms  should  be  directed  to  Lillie  F. 
Ragan, "(703)  305-2673. 

SUPPLEMENTARY  INFORMATION: 

Title:  Food  Distribution  Regulations 
and  Forms. 

Number:  0584-0293. 

Expiration  Date:  9-30-97. 

Type  of  Request:  Revision  of  a 
Currently  Approved  Information 
Collection. 

Abstract:  Under  several  legislative 
authorities,  the  Food  and  Consumer 
Service,  Food  Distribution  Division, 
assists  American  farmers,  needy  people, 
and  all  children  participating  in  child 
nutrition  programs  by  distributing 
commodities  acquired  by  other  agencies 
within  the  Department.  The 
commodities  help  meet  the  nutritional 
needs  of:  (a)  Children  from  preschool 
age  through  high  school  in  child 
nutrition  programs  and  in  nonprofit 
summer  camps;  fb)  needy  persons  in 
households  on  Indian  reservations  that 
are  participating  in  the  Food 
Distribution  Program  on  Indian 
Reservations,  and  Indian  households 
residing  in  Oklahoma:  (c)  needy 
households  in  the  Pacific  Islands;  (d) 
needy  persons  served  by  charitable 
institutions;  (e)  elderly  participants  in 
nutrition  programs  for  the  elderly;  (f) 
pregnant  and  breastfeeding  women, 
infants,  and  children  and  elderly 
persons  participating  in  the  Commodity 
Supplemental  Food  Program;  (g)  low- 
income,  unemployed,  and  homeless 
persons  receiving  donated  foods  or 
congregate  meals  through  organizations 
participating  in  the  Emergency  Food 
Assistance  Program;  (h)  preschool  and 
school  age  children,  elderly  and 
functionally  impaired  adults  enrolled  in 
centers  participating  in  the  Child  and 
Adult  Day  Care  Food  Program;  and  (i) 
persons  receiving  food  assistance  as  a 
result  of  presidentially-declared 
disasters  or  situations  of  distress. 

The  above  described  programs  are 
administered  under  the  following  parts 
of  Title  7  of  the  Federal  Code  of 
Regulations:  Part  240.  Cash  in  lieu  of 
Donated  Foods;  247.  Commodity 
Supplemental  Food  Program;  250. 
Donation  of  Foods  for  use  in  the  United 
States,  its  Territories  and  Possessions 


and  Areas  under  its  Jurisdiction;  251. 
the  Emergency  Food  Assistance 
Program;  252.  National  Commodity 
Processing  Program;  253. 
Administration  of  the  Food  Distribution 
Program  for  Households  on  Indian 
Reservations;  and  254.  Administration 
of  the  Food  Distribution  Program  for 
Indian  Households  in  Oklahoma. 

For  programs  administered  under 
these  regulations.  Distributing  agencies 
and  local  organizations  collect,  prepare 
and  submit  to  FCS  and  to  distributing 
agencies  a  wide  range  of  financial  and 
commodity  accountability  reports  and 
plans  of  operation.  These  reports  and 
plans  of  operation  are  necessary  to  FCS 
for  the  ordering  and  distribution  of 
commodities  and  the  provision  of 
Federal  administrative  funds  to  agencies 
administering  these  programs. 
Additionally,  these  organizations  are 
required  to  maintain  accurate  and 
complete  records  of  all  their  activities 
under  these  parts  with  regard  to  the 
receipt,  distribution/disposal  and 
inventory  of  donated  foods,  and  with 
respect  to  any  funds  which  arise  from 
the  operation  of  the  distribution 
program.  Such  records  must  be 
maintained  for  three  years  from  the 
close  of  the  fiscal  year  to  which  they 
pertain;  however,  in  instances  where 
there  is  claims  action  or  audit  findings 
which  have  not  been  resolved  they  must 
be  maintained  as  long  as  needed. 

Comments  are  requested  on  the 
extension  of  the  approval  for  the 
following  forms  contained  under  OMB 
No.  0584-0293:  FCS-7,  Destination  Data 
for  Delivery  of  Donated  Foods;  FCS-52. 
Food  Requisition — Donated  Food  and 
State  Distribution;  FCS-53,  Multi- 
Commodity  Food  Requisition;  FCS-57, 
Report  of  Shipment  Received,  Over, 
Short  and/or  Damaged;  FCS-152, 
Monthly  Distribution  of  Donated  Foods 
to  Family  Units;  FCS-153,  Monthly 
Report  of  the  Commodity  Supplemental 
Food  Program  and  Quarterly 
Administrative  Financial  Status  Report; 
FCS-155,  Inventory  Management 
Register:  FCS-513.  National  Commodity 
Processing  Agreement;  FCS-153  A. 
National  Commodity  Processing 
Agreement  End  Product  Data  Schedule; 
FCS-516.  National  Commodity 
Processing  System  Post  Card;  FCS-519A 
and  B,  National  Commodity  Processing 
Monthly  Performance  Report:  FCS- 
r'Ht  '.  and  B.  Report  of  Meals  Served- 
^  a     and  Indian  Agencies  on  Aging; 
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and  FCS-663.  Commodity  Acceptability 
Report.  Additionally,  comments  are 
requested  with  regard  to  other  program 
reporting  requirements  that  do  not 
require  specific  forms.  Examples 
include,  but  are  not  limited  to  the 
submission  of  State  plans,  applications 
by  local  agencies,  and  audit  responses. 

Comments  are  also  requested 
regarding  the  following  changes  in  the 
reporting  and  recordkeeping  burden 
requirements: 

An  adjustment  in  the  reporting  and 
recordkeeping  requirements  as  a  result 
of  the  publication  of  the  proposed  rule 
"Food  Distribution  Programs — 
Reduction  of  the  Paperwork  Burden", 
on  March  14,  1997  (62  FR  12108),  and 
a  final  rule  entitled  "Food  Assistance  in 
Disaster  and  Distress  Situations"  (62  FR 
8361)  which  was  published  on  February 
25, 1997. 

A  reduction  in  the  frequency  in  which 
State  plans  must  be  submitted  in  the 
Emergency  Food  Assistance  Program 
(TEFAP).  this  change  resulted  from  the 
Federal  Agriculture  Improvement  and 
Reform  Act  of  1966  (P.L.  104-193) 
which  now  requires  that  plans  be 
submitted  every  four  years  rather  than 
annually. 

A  reduction  in  burden  hours  resulting 
from  the  discontinuance  of  processing 
bonus  commodities  under  the  National 
Commodity  Processing  (NCP)  system. 
Although  NCP  was  reauthorized 
through  Fiscal  Year  2002  by  Section  405 
of  the  Federal  Agriculture  Improvement 
and  Reform  Act  of  1996.  P.L.  104-127, 
the  availability  of  bonus  commodities  is 
greatly  reduced  and  not  expected  to  be 
available  for  processing  under  NCP  in 
the  near  future. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  10  minutes  or 
less  to  150  hours  per  response, 
including  the  time  to  review 
instructions,  search  existing  data 
sources,  gather  the  data  needed,  and 
complete  and  review  the  information 
collection. 

Respondents:  Distributing  agencies, 
subdistributing  agencies,  and  recipient 
agencies;  warehouses,  food  storage 
facilities,  and  transportation  companies; 
commodity  food  processors  and  food 
service  management  companies. 

Estimated  Number  of  Respondents: 
396,893  respondents. 

Estimated  Number  of  Responses  per 
Respondent:  2.3. 

Estimated  Number  of  Annual 
Responses.  918.862. 

Estimated  Total  Annual  Burden  on 
Respondents:  1.157,508  hours. 


Dated:  July  3.  1997. 
William  E.  Ludwig. 

AdmirtistTator.  Food  and  Consumer  Service. 
(FR  Doc.  97-18467  Filed  7-14-97;  8:45  am] 
BILUNO  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Food  Distribution  Program:  Value  of 
Donated  Foods  From  July  1, 1997  to 
June  30, 1998 

AGENCY:  Food  and  Consumer  Service, 

USDA. 

ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
value  of  donated  foods  or,  where 
applicable,  cash  in  lieu  thereof  to  be 
provided  in  the  1998  school  year  for 
each  lunch  served  by  schools 
participating  in  the  National  School 
Lunch  Program  (NSLP)  or  by 
commodity  only  schools  and  for  each 
lunch  and  supper  served  by  institutions 
participating  in  the  Child  and  Adult 
Care  Food  Program. 
EFFECTIVE  DATE:  July  1.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Henigan,  Chief.  Schools  and 
Institutions  Branch,  Food  Distribution 
Division,  Food  and  Consumer  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria,  Virginia 
22302  or  telephone  (703)  305-2644. 

SUPPLEMENTARY  INFORMATION:  These 
programs  are  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  Nos. 
10.550, 10.555.  and  10.558  and  are 
subject  to  the  provisions  of  Executive 
Order  12372,  which  requires 
intergovenmiental  consultation  with 
SUte  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V,  and  final  rule  related 
notice  published  at  48  FR  29114,  Jvme 
24.  1983.) 

This  notice  imposes  no  new  reporting 
or  recordkeeping  provisions  that  are 
subject  to  Office  of  Management  and 
Budget  review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  This  action  is  not  a  rule 
as  defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-612)  and  thus  is 
exempt  from  the  provisions  of  that  Act 
This  notice  has  been  determined  to  be 
exempt  under  Executive  Order  12866. 

National  Average  Minimum  Value  of 
Donated  Foods  for  the  Period  July  1. 
1997  Through  June  30, 199S 

This  notice  implements  mandatory 
provisions  of  sections  6(e),  14(f)  and 
17(h)(1)  (B)  of  the  National  School 
Lunch  Act  (the  Act)  (42  U.S.C.  1755(e). 


1762a(f).  and  1766(h)(1)(B)).  SecUon 
6(e)(1)(A)  of  the  Act  establishes  the 
national  average  value  of  donated  food 
assistance  to  \x  given  to  States  for  each 
lunch  served  in  NSLP  at  11.00  cents  per 
meal.  P\irsuant  to  section  6(e)(1)(B),  this 
amount  is  subject  to  annual  adjustments 
as  of  July  1  of  each  year  to  reflect 
changes  in  a  three-month  average  value 
of  the  Price  Index  for  Food  Used  in 
Schools  and  Institutions  for  March, 
April,  and  May  each  year.  Section 
17(h)(1)  of  the  Act  provides  that  the 
same  value  of  donated  foods  (or  cash  in 
lieu  of  donated  foods)  for  school 
lunches  shall  also  be  established  for 
lunches  and  suppers  served  in  the  Child 
and  Adult  Care  Food  Program.  Notice  is 
hereby  given  that  the  national  average 
minimum  value  of  donated  foods,  or 
cash  in  lieu  thereof,  per  lunch  under 
NSLP  (7  CFR  Part  210)  and  per  lunch 
and  supper  under  the  Child  and  Adult 
Care  Food  Program  (7  CFR  Part  226) 
shall  be  15.00  cents  for  the  period  July 
1,  1997  through  June  30, 1998. 

The  Price  Index  for  Food  Used  in 
Schools  and  Institutions  (Price  Index)  is 
computed  using  five  major  food 
components  in  the  Bureau  of  Labor 
Statistics'  Producer  Price  Index  (cereal 
and  bakery  products;  meats,  poultry  and 
fish;  dairy  products;  processed  fruits 
and  vegetables;  and  fats  and  oils).  Each 
component  is  weighed  using  the  ssime 
relative  weight  as  determined  by  the 
Bureau  of  Labor  Statistics.  The  value  of 
food  assistance  is  adjusted  each  July  1 
by  the  annual  percentage  change  in  a 
three-month  average  value  of  the  Price 
Index  for  March,  April  and  May  each 
year.  The  three-month  average  of  the 
Price  Index  increased  by  2.25  percent 
from  127.40  for  March,  April  and  May 
of  1996  to  130.18  for  the  same  three 
months  in  1997.  When  computed  on  the 
basis  of  unrounded  data  and  rounded  to 
the  nearest  one-quarter  cent,  the 
resulting  national  average  for  the  period 
July  1, 1997  through  June  30, 1998  will 
be  15.00  cents  per  meal.  This  is  an  ? 

increase  of  0.50  cents  from  the  school 
year  1997  rate. 

Section  14(f)  of  the  Act  provides  that 
commodity  only  schools  shall  be 
eligible  to  receive  donated  foods  equal 
in  value  to  the  sum  of  the  national 
average  value  of  donated  foods 
established  under  section  6(e)  of  the  Act 
and  the  national  average  payment 
established  under  section  4  of  the  Act 
(42  U.S.C.  1753).  Such  schools  are 
eligible  to  receive  up  to  5  cents  per  meal 
of  this  value  in  cash  for  processing  and 
handling  expenses  related  to  the  use  of 
such  commodities. 

Commodity  only  schools  are  defined 
in  section  12(d)(2)  of  the  Act  (42  U.S.C. 
1760(d)(2))  as  "schools  that  do  not 
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participate  in  the  school  lunch  program 
under  this  Act.  but  which  receive 
commodities  made  available  by  the 
Secretary  for  use  by  such  schools  in 
nonprofit  lunch  programs." 

For  the  1998  school  year,  commodity 
only  schools  shall  be  eligible  to  receive 
donated  food  assistance  valued  at  33.00 
cents  for  each  paid  lunch  served,  and 
33.25  cents  for  each  free  and  reduced 
price  lunch  served.  This  amount  is 
based  on  the  sum  of  the  section  6(e) 
level  of  assistance  announced  in  this 
notice  and  the  adjusted  section  4 
minimum  national  average  payment 
factor  for  school  year  1998.  The  section 
4  factor  for  commodity  only  schools 
does  not  include  the  two  cents  per 
lunch  increase  for  schools  where  60 
percent  of  the  lunches  served  in  the 
school  lunch  program  in  the  second 
preceding  school  year  were  served  free 
or  at  reduced  prices,  because  that 
increase  is  applicable  only  to  schools 
participating  in  the  NSLP. 

Section  103  of  the  Healthy  Meals  for 
Healthy  Americans  Act  of  1994,  (Public 
Law  103-448)  amended  section  6  of  the 
NSL  Act  by  adding  a  new  paragraph  (g), 
which  mandates  that  not  less  than  12 
percent  of  the  assistance  provided  under 
sections  4,  6,  and  1 1  of  the  Act  be  in  the 
form  of  commodity  assistance, 
including  cash  in  lieu  of  commodities 
and  administrative  costs  for  commodity 
procurement  of  commodities  under 
section  6.  In  school  year  1997,  the 
announced  rate  generated  coHimodity 
assistance  at  a  level  that  exceeded  the 
12-percent  mandate.  In  the  event  that 
the  rate  of  $.1500  announced  in  this 
Notice  fails  to  meet  the  12-percent 
requirement,  the  rate  will  be 
retroactively  adjusted  upward,  and  the 
additional  commodities  will  be 
delivered  to  States  during  the  first 
quarter  of  the  next  school  year. 

Atttiiority:  Sections  6(e)(1)(A)  and  (B),  14(f) 
and  17(h)(1)  (B)  of  the  National  School  Lunch 
Act,  as  amended  (42  U.S.C.  1755(eKl)(A)  and 
(B),  1762a(n.  and  1766(h)(1)(B)). 

Dated:  July  9,  1997. 
Willliam  E.  Ludwig, 
Administrator 

fPR  Doc.  97-18547  Filed  7-14-97;  8:45  am) 
BILUNQ  COOE  3410-30-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0M6  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 


provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Antarctic  Marine  Living 
Resource  Conservation  and  Management 
Measures. 
Agency  Form  Number:  None. 
OMB  Approval  Number:  0648-0194. 
Type  of  Request:  Extension  of  a 
currenUy  approved  collection. 
Burden:  35  hours. 

Number  of  Respondents:  5  (multiple 
responses). 

Avg.  Hours  Per  Response:  Ranges 
between  2  minutes  and  28  hours 
depending  on  the  requirement. 

Needs  and  Uses:  Pursuant  to  the 
Antarctic  Marine  Living  Resources  Act. 
participants  in  certain  Antarctic 
fisheries  must  obtain  harvesting 
permits.  Persons  importing  Antarctic 
marine  living  resources  must  obtain  an 
import  permit  and  submit  import 
tickets.  These  requirements  are 
necessary  to  meet  U.S.  treaty 
obligations. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 
Frequency:  Annually  and  on  occasion. 
Respondent's  (^ligation:  Mandatory. 
OMB  Desk  Officer:  David  Rostker, 
(202)  395-3ft97. 

Copies  of  the  above  information 
collection  proposal  can  be  qjitained  by 
calling  or  writing  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272,  Departaaent  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  July  9,  1997. 
Liada  Engelmeier, 

Departmental  Fonns  Clearance  Officer,  Office 
of  Management  and  Organization. 
[FR  Doc.  97-18491  Filed  7-14-97;  8:45  am] 
anxMO  cooc  36i«-a2-* 


DEPARTMEFfT  OF  COMMERCE 


Stttrntission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 


Title:  Northeast  Multispecies  Gillnet 
and  Cod  Requirements. 

Agency  Form  Number:  None. 

OMB  Approval  Number:  0648-0326. 

Type  of  Request:  Extension  of  a 
currentiy  approved  collection. 

Burden:  1,999  hours. 

Number  of  Respondents:  2,500 
(multiple  responses). 

Avg.  Hours  Per  Response:  Varies 
between  1  and  5  minutes  depending  on 
the  requirement. 

Needs  and  Uses:  In  February,  1997, 
the  New  England  Fishery  Management 
Council  requested  that  the  National 
Marine  Fisheries  Service  implement  as 
a  final  rule  management  measures 
associated  with  Framework  20  to  the 
Northeast  Multispecies  Fishery 
Management  Plan.  The  purpose  of  the 
Plan  is  to  rebuild  seriously  depleted 
stocks.  A  number  of  specific 
information  requirements  are  contained 
in  Framework  20.  These  measures 
require  that  multispecies  gillnet  vessels 
select  to  fish  under  a  "Day  gillnet"  and 
"Trip  gillnet"  category  designation; 
adds  effort  reduction  requirements  for 
Day  gillnet  vessels — a  requirement  to 
take  120  days  out  of  the  gillnet  fishery, 
and  the  requirement  to  request  tags  for. 
and  tag,  gillnets;  and  includes  a  call  in 
requirement  for  vessels. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  individuals. 

Frequency:  Annually  and  on  occasion. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  July  9, 1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
(FR  E)oc.  97-18492  Filed  7-14-97;  8:45  am] 
WLUNG  COOE  XiO-a-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review: 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
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Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration. 

Title:  Logbook  Reporting  for  the 
Mackerel  Fisheries,  Southeast  Region. 

Agency  Form  Number:  NOAA  8a-186. 

0\fB  Approval  Number:  None  but  this 
collection  will  be  merged  under  0648- 
0016  in  the  future. 

Type  o/fleques(.  New  collection. 

Burden:  6,410  hours. 

Number  of  Respondents:  2,870 
(multiple  responses). 

Avg.  Hours  Per  Response:  Ranges 
between  2  and  10  minutes  depending  on 
the  requirement. 

Needs  and  Uses:  The  National  Marine 
Fisheries  Service  will  be  requesting 
logbook  information  from  commercial 
mackerel  Bshermen  in  the  Southeast 
Region.  The  purpose  of  the  vessel 
logbooks  is  to  collect  detailed  data  on 
catch,  effort,  and  area  of  catch.  These 
data  are  needed  to  improve  the 
scientific  quality  of  stock  assessments 
and  develop  better  management  options. 

Affected  Public:  Businesses  or  other 
for-profit  organizations  and  individuals. 

Frequency:  Every  trip. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Linda  Engelmeier, 
Departmental  Forms  Clearance  Officer, 
(202)  482-3272,  Department  of 
Commerce.  Room  5327, 14th  and 
Constitution  Avenue.  NW.  Washington, 
ex: 20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated;  July  9.  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 

of  Management  and  Organization. 

[FR  Doc.  97-18494  Filed  7-14-97;  8:45  am] 

BHJJNQ  COOe  3eiO-22-P 


DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  904] 

Grant  of  Authority;  Establishment  of  a 
Foreign-Trade  Zone,  Memphis, 
Tennessee 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress 
approved  June  18,  1934,  an  Act  "To 
provide  for  the  establishment  of  foreign- 
trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and 
encourage  foreign  commerce,  and  for 
other  purposes,"  as  amended  (19  U.S.C. 
81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade 
zones  in  or  adjacent  to  U.S.  Customs 
ports  of  entry; 

Whereas,  the  Memphis  International 
Trade  Development  Corporation  (the 
Grantee)  (a  Tennessee  private  not-for- 
profit  corporation),  has  made 
application  to  the  Board  (FTZ  Docket 
75-96.  61  FR  54766,  10/22/96), 
requesting  the  establishment  of  a 
foreign- trade  zone  at  a  site  in  Memphis, 
Tennessee,  adjacent  to  the  Memphis 
Customs  port  of  entry;  and. 

Whereas,  notice  inviting  public 
comment  has  been  given  in  the  Federal 
Register,  and  the  Board  adopts  the 
findings  and  recommendations  of  the 
examiner's  report  and  finds  that  the 
requirements  of  the  Act  and  the  Board's 
regulations  are  satisfied,  and  that 
approval  of  the  application  is  in  the 
public  interest; 

Now.  Therefore,  the  Board  hereby 
grants  to  the  Grantee  the  privilege  of 
establishing  a  foreign-trade  zone, 
designated  on  the  records  of  the  Board 
as  Foreign-Trade  Zone  No.  223.  at  the 
site  described  in  the  application,  subject 
to  the  Act  and  the  Board's  regulations, 
including  Section  400.28. 

Signed  at  Washington,  DC.  this  2nd  day  of 
July  1997. 

Foreign-Trade  Zones  Board. 
William  M.  Daley, 

Secretary  of  Commerce,  Chairman  and 
Executive  Officer. 
(FR  Doc.  97-18581  Filed  7-14-97;  8:45  am) 

BtLUNO  COOE  3S1<M)S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

International  Buyer  Program: 
Application  and  Exhibitor  Data 

ACnON:  Proposed  collection;  comment 
request.  

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  15, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  & 
Constitution  Avenue.  NW..  Washington, 
DC  20230.  Phone  number:  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Jim  Boney,  Product 
Manager,  International  Buyer  Program, 
Room  2116,  Export  Promotion  Services, 
U.S.  and  Foreign  Commercial  Service, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th  and 
Constitution  Ave.,  NW.,  Washington, 
DC  20230.  Telephone:  (202)  482-0481 
or  fax:  (202)482-0115. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  International  Trade 
Administration.  International  Buyer 
Program  (IBP),  encourages  international 
buyers  to  attend  selected  domestic  trade 
shows  in  industries  with  high  export 
potential,  and  facilitates  contact 
between  U.S.  exhibitors  and  foreign 
visitors.  The  program's  success  has  been 
demonstrated  by  the  substantial 
increase  in  the  number  of  foreign 
visitors  attending  these  selected  shows 
as  compared  to  the  attendance  when  not 
supported  by  the  program.  The 
application  is  the  vehicle  used  by  a 
potential  show  organizer  to  provide  his/ 
her  (1)  experience,  (2)  ability  to  meet  the 
special  conditions  of  the  IBP,  and  (3) 
strategy  for  promoting  the  domestic 
trade  show.  The  exhibitor  data  form  is 
completed  by  U.S.  exhibitors 
participating  in  an  IBP  domestic  trade 
show  and  used  to  list  the  firm  and  its 
product  in  an  Export  Interest  Directory 
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which  is  distributed  worldwide  for  use 
by  Foreign  Commercial  Officers  in 
recruiting  delegations  of  international 
buyers  to  attend  the  show.  Among  the 
criteria  used  to  select  these  shows  are: 
export  potential,  international  interest, 
scope  of  the  show,  stature  of  the  show, 
exhibitor  interest,  overseas  marketing, 
logistics,  and  cooperation  of  show 
organizers, 

n.  Method  of  Collection 

The  written  application  is  sent  to  the 
Department  of  Commerce,  International 
Trade  Administration,  International 
Buyer  Program,  for  review  and 
selection. 

m.  Data 

OMB  Number:  0625-0151. 

Form  Number:  ITA-4014P  and  ITA- 
4102P. 

Type  of  Review:  Renewal-Regular 
submission. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
4,080. 

Estimated  Time  Per  Response:  ITA- 
4014P:  10  minutes;  and  ITA-4102P:  190 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  919  hours. 

Estimated  Total  Annual  Cost: 
$32,165. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  p>erformance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  9,  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  ard  Organization. 
[FR  Doc.  97-18493  Filed  7-14-97;  8:45  am] 
WLUNG  COOE:  3610-OA-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-680-809] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  the  Republic  of  Korea:  Extension 
of  Time  Limit  for  Preliminary  Results, 
Partial  Termination  of  Antidumping 
Duty  Administrative  Review  ar>d 
Initiation  of  Changed  Circumstances 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  extending  the  time 
limit  for  the  preliminary  results  in  the 
fourth  administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from  the 
Republic  of  Korea,  covering  the  period 
November  1,  1995  through  October  31, 
1996,  since  it  is  not  practicable  to 
complete  the  review  within  the  time 
limits  mandated  by  the  Tariff  Act  of 
1930  (the  Act),  as  amended,  19  U.S.C. 
1675(a)(3)(A).  In  addition,  the 
Department  is  terminating  this 
administrative  review  with  respect  to 
one  company,  i.e.,  Dongbu  Steel 
Company,  Ltd.  (Dongbu),  based  upon  a 
withdrawal  of  the  request  for  review  by 
Sawhill  Tubular  Di vision- Armco  Inc., 
Allied  Tube  and  Conduit  Corporation 
and  Wheatland  Tube  Company,  the 
petitioners  in  this  proceeding  and  the 
party  who  requested  the  review  of 
Dongbu.  At  this  time,  the  Department  is 
also  initiating  a  changed  circumstances 
review  at  the  request  of  SeAH  Steel 
Corporation  (SeAH). 
EFFECTIVE  DATE:  July  15,  1997. 
FOR  FURTHER  MFOmiATION  CONTACT:  Rosa 
Jeong,  Marian  Wells  or  Cynthia 
Thirumalai,  Import  Administration,  U.S. 
Department  of  Commerce,  Room  3099. 
14th  Street  and  Constitution  Avenue, 
NW,  Washington.  DC  20230;  telephone 
(202) 482-1278. 482-6309  or  (202) 482- 
4087,  respectively. 

APPUCABLE  STATUTE  AND  REGULATIONS: 
Unless  otherwise  indicated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  All  citations  to 
the  Department's  regulations  are 
references  to  the  regulatory  provisions 
in  effect  on  the  date  that  the  request  for 
review  was  made,  to  the  extent  that 
those  regulations  were  not  invalidated 
by  the  URAA  or  replaced  by  the  interim 
final  regulations  published  on  May  1 1 . 
1995  (60  FR  25130). 


SUPPLEMENTARY  INFORM ATXM: 

Background 

On  December  16,  1996,  the 
Department  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  circular  welded  non-alloy  steel  pipe 
from  the  Republic  of  Korea,  covering  the 
period  November  1,  1995  through 
October  31,  1996  (61  FR  66017)  based 
upon  a  request  by  certain  exporters/ 
producers  of  the  subject  merchandise 
and  the  petitioners  in  this  proceeding. 
Petitioners'  request  covered  six 
companies,  including  Dongbu.  In  our 
notice  of  initiation,  we  stated  that  we 
intended  to  issue  the  preliminary  results 
of  this  review  no  later  than  245  days 
&om  the  last  day  of  the  anniversary 
month  of  the  order.  On  March  27,  1997, 
we  received  a  request  from  SeAH  to 
conduct  a  changed  circumstances 
review  of  the  order  in  this  proceeding 
[see  57  FR  42942  (September  29,  1992)). 

Postponement  of  Prelinunary  Results  of 
Review 

Section  751(a)(3)(A)  of  the  Act 
requires  the  Department  to  make  a 
preliminary  determination  within  245 
days  after  ihe  last  day  of  the  anniversary 
month  of  an  order  for  which  a  review 
is  requested.  However,  if  it  is  not 
practicable  to  issue  the  preliminary 
results  in  245  days,  section  751(a)(3)(A) 
allows  the  Department  to  extend  this 
time  period  to  365  days.  We  determine 
that  it  is  not  practicable  to  issue  the 
preliminary  results  within  245  days 
because  this  review  involves  collecting 
and  analyzing  information  from  a  large 
number  of  companies,  examining 
allegations  of  sales  below  the  cost  of 
production  for  some  companies  and 
novel  issues  regarding  company 
affiliations.  Accordingly,  the  deadline 
for  issuing  the  preliminary  results  of 
this  review  is  now  no  later  than 
December  1,  1997.  The  deadline  for 
issuing  the  final  results  of  this  review 
will  be  120  days  from  the  publication  of 
the  preliminary  results. 

Partial  Termination  of  Administratiye 
Review 

Ordinarily,  parties  have  90  days  from 
the  publication  of  the  notice  of 
initiation  of  review  in  which  to 
withdraw  a  request  for  review.  See  19 
CFR  353.22(a)(5).  We  received  a  request 
for  rescission  of  the  review  from  Dongbu 
on  January  8,  1997.  However,  the 
petitioner  did  not  withdraw  its  request 
for  review  with  respect  to  Dongbu  until 
June  11,  1997  (after  the  conclusion  of 
the  90-day  time  period). 

Given  tLat  the  review  has  not 
progressed  substantially  and  there 
would  be  no  undue  burden  on  the 
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parties  or  the  Department,  the 
Department  has  determined  that  it 
would  be  reasonable  to  grant  the 
withdrawal  at  this  time.  Therefore,  in 
accordance  with  section  353.22(a)(5)  of 
the  Department's  regulations,  the 
Department  has  terminated  this 
administrative  review  with  respect  to 
Dongbu. 

Initiation  of  Changed  Circumstances 
Review 

On  March  27,  1997,  SeAH  requested 
that  the  Department  conduct  a  changed 
circumstances  review  to  determine  that 
SeAH  is  the  successor  firm  of  Pusan 
Steel  Pipe  (PSP),  a  company  examined 
during  the  less-than-fair-value  (LTFV) 
investigation  (see  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  the  Republic  of  Korea.  57  FR  42942 
(September  29,  1992)).  SeAH  amended 
its  request  on  May  13,  1997  by 
including  certain  documents  examined 
by  Department  officials  during 
verification  for  the  first  administrative 
review. 

The  information  submitted  by  SeAH 
shows  changed  circumstances  sufficient 
to  warrant  a  review.  Therefore,  we  are 
initiating  a  changed  circumstances 
administrative  review  pursuant  to 
section  751(b)(1)  of  the  Act  to  determine 
whether  or  not  SeAH  is  the  successor 
firm  to  PSP  and  is,  as  a  result,  subject 
to  PSP's  cash  deposit  rate. 

This  notice  is  in  accordance  with 
section  751  of  the  Act  and  19  CFR 
353.22. 

Dated:  July  7.  1977. 
Richard  W.  Moreiand. 
Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement. 
(FR  Doc.  97-18447  Filed  7-14-97;  8:45  am] 

BILUNG  COOE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 


[A-406-a02] 

Certain  Cut-to-Length  Cart>on  Steel 
Plate  From  Finland:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration. 

Department  of  Commerce. 

ACDON:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  requests  from 
the  respondent,  Rautaruukki  Oy 
(Rautaruukki),  and  from  petitioners 
(Bethlehem  Steel  Corporation,  U.S.  Steel 


Company,  a  Unit  of  USX  Corporation, 
Inland  Steel  Industries,  Inc.,  Geneva 
Steel,  Gulf  States  Steel  Inc.  of  Alabama, 
Sharon  Steel  Corporation,  and  Lukens 
Steel  Company),  the  Department  of 
Conunerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
cut-to-length  carbon  steel  plate  from 
Finland.  This  review  covers  the  above 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States.  The 
period  of  review  (POR)  is  August  1, 
1995,  through  July  31,  1996. 

We  preliminarily  determine  the 
dumping  margin  for  Rautaruukki  to  be 
1.39  percent  during  the  POR.  Interested 
parties  are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
argument  in  this  proceeding  should  also 
submit  with  the  argument  (1)  a 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argument. 
EFFECTIVE  DATE:  July  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Wimbush  or  Linda  Ludwig, 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington.  DC  20230; 
telephone:  (202)  482-1374  or  (202)  482- 
3833,  respectively 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  ijudicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  part  353,  as 
amended  by  the  regulations  published 
in  the  Federal Jlegister  on  May  19, 1997 
(62  FR  27296). 

Background 

On  July  9,  1993,  the  Department 
published  in  the  Federal  Register  (58 
FR  37136)  the  final  afiirmative 
antidumping  duty  determination  on 
certain  cut-to-length  carbon  steel  plate 
from  Finland.  We  published  an 
antidumping  duty  order  on  August  19. 
1993  (58  FR  44165).  On  August  12. 
1996,  the  Department  published  the 
Opportunity  to  Request  an 
Administrative  Review  of  this  order  for 
the  period  August  1, 1995-July  31,  1996 
-    (61  FR  41768).  The  Department  received 
requests  for  an  administrative  review  of 
Rautaruukki 's  exports  from  Rautaruukki 
itself,  a  producer/exporter  of  the  subject 
merchandise,  and  fiom  the  petitioners. 


We  initiated  the  review  on  September 
17,  1996(61  FR  48882). 

Under  section  751(a)(3)(A)  of  the  Act. 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  April  11,  1997,  the 
Department  extended  the  time  limits  for 
the  preliminary  results  in  this  case.  See 
Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Reviews,  61  FR  14291  (April  11,  1997). 

The  Department  is  conducting  this 
review  in  accordance  with  section 
751(a)  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this 
administrative  review  constitute  one 
"class  or  kind"  of  merchandise:  certain 
cut-to-length  carbon  steel  plate.  These 
products  include  hot-rolled  carbon  steel 
universal  mill  plates  (i.e.,  flat-rolled 
products  rolled  on  four  faces  or  in  a 
closed  box  pass,  of  a  width  exceeding 
150  millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coils  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  150  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currendy  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
under  item  numbers  7208.40.3P30, 
7208.40.3060,  7208.51.0030. 
7208.51.0045,  7208.51.0060, 
7208.52.0000,  7208.53.0000, 
7208.90.0000,  7210.70.3000, 
7210.90.9000,  7211.13.0000, 
7211.14.0030,  7211.14.0045, 
7211.90.0000,  7212.40.1000, 
7212.40.5000,  and  7212.50.0000. 
Included  are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  [i.e..  products  which 
have  been  "worked  after  rolling")  for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  is  grade  X-70  plate.  These 
HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 
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Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  respondent  by  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufactiu^r's 
facilities,  the  examination  of  relevant 
sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
verification  reports,  the  public  versions 
of  which  are  available  at  the  Department 
of  Commerce,  in  Central  Records  Unit 
(CRU),  Room  B099. 

Transactioiis  Reviewed 

In  accordance  with  section  751(a)(2) 
of  the  Act,  the  Department  is  required 
to  determine  the  normal  value  (NV)  and 
export  price  (EP)  or  constructed  export 
price  (CEP)  of  each  entry  of  subject 
merchandise  during  the  relevant  review 
period. 

Based  on  a  review  of  Rautaruukki's 
submissions  and  verification  findings, 
the  Department  determined  that 
Rautaruukki  need  not  report  its  home 
market  downstream  sales  because  they 
would  most  likely  not  be  needed  in  the 
calculation  of  normal  value.  See 
Decision  Memorandum  on  Reporting 
Downstream  Sales,  July  2,  1997. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
produced  by  the  respondent,  covered  by 
the  description  in  the  Scope  of  the 
Review  section,  above,  and  sold  in  the 
home  market  during  the  POR,  to  be 
foreign  like  products  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  market  to  compare  to  U.S. 
sales,  we  compared  U.S.  sales  to  the 
most  similar  foreign  like  product  on  the 
basis  of  the  characteristics  listed  in 
Appendix  III  of  the  Department's 
antidumping  questionnaire.  We 
considered  all  shipbuilding  Grade  "A" 
steel  other  than  ABA,  the  specification 
sold  in  the  U.S.  market,  to  be  most 
similar  to  the  U.S.  specification. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  certain 
cut-to-length  carbon  steel  plate  by 
Rautaruukki  to  the  United  States  were 
made  at  less  than  fair  yalue,  we 
compared  the  EP  to  the  NV,  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section  777A  (d)(2)  of 
the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transactions. 


Export  Price 

We  used  EP  as  defined  in  section 
772(a)  of  the  Act.  We  calculated  EP 
based  on  packed  prices  to  unaffiliated 
customers  in  the  United  States.  Where 
appropriate,  we  made  deductions  from 
the  starting  price  for  brokerage  and 
handling,  international  freight,  marine 
insurance,  other  transportation 
expenses,  certification  charges  and 
credit.  We  have  made  adjustments  to 
international  freight  to  include  fees  paid 
to  affiliated  parties.  See  Sales 
Verification  Report,  June  11,  1997.  We 
have  deducted  estimated  expenses  to 
account  for  harbor  maintenance  and 
depreciation.  See  Analysis 
Memorandum,  July  7,  1997. 

Normal  Value 

Based  on  a  comparison  of  the 
aggregate  quantity  of  home  market  and 
U.S.  sales,  we  determined  that  the 
quantity  of  the  foreign  like  product  sold 
in  the  exporting  country  was  sufficient 
to  permit  a  proper  comparison  with  the 
sales  of  the  subject  merchandise  to  the 
United  States,  pursuant  to  section  773(a) 
of  the  Act.  Therefore,  in  accordance 
with  section  773(a)(l)(B)(i)  of  the  Act, 
we  based  NV  on  the  price  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  home  market,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade,  at  the  same 
level  of  trade  as  the  export  price.  See 
"Level  of  Trade"  section  below. 

Where  appropriate,  we  deducted 
rebates,  discounts,  credit  expenses, 
inland  freight,  certification  charges, 
warranty  and  packing. 

For  comparison  to  EP,  we  increased 
NV  by  U.S.  packing  costs  in  accordance 
with  section  773(a)(6)(A)  of  the  Act. 
Where  sales  are  made  in  the  home 
market  on  a  different  weight  basis  than 
in  the  U.S.  market  (theoretical  versus 
actual  weight  or  where  different 
theoretical  weight  factors  are  used),  it  is 
the  Department's  practice  to  convert  all 
quantities  to  the  same  weight  basis, 
using  the  conversion  factors  supplied  by 
the  respondents.  However,  we  were 
unable  to  verify  respondent's  actual-to- 
theoretical  weight  conversion  factors. 
See  Sales  Verification  Report,  June  10, 
1997.  For  these  preliminary  results,  we 
have  adjusted  for  differences  between 
the  theoretical  weight  factors  used  in 
the  two  markets.  We  have  also 
converted  all  figures  based  on  actual 
weight  to  a  theoretical  weight  basis 
using  a  facts  available  conversion  bctor 
(the  lowest  factor  submitted  by 
respondent).  We  made  adjustments  to 
NV  for  differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise,  pursuant  to  section 


773(a)(6)(CMii)  of  the  Act.  For  the 
difference  in  merchandise  adjustment, 
we  relied  on  cost  of  production  (COP) 
and  constructed  value  (CV)  data.  In 
accordance  with  the  Department's 
practice,  where  the  difference  in 
merchandise  adjustment  for  any  product 
comparison  exceeded  20  percent  for  the 
most  similar  product  match,  we  based 
NVonCV. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act  and  in  the 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  URRA,  to  the 
extent  practicable,  the  Department  will 
calculate  normal  values  based  on  sales 
at  the  same  level  of  trade  as  the  U.S. 
sales  (either  EP  or  CEP).  When  the 
Department  is  luiable  to  find  sales  in  the 
comparison  market  at  the  same  level  of 
trade  as  the  U.S.  sale(s),  the  Department 
may  compare  sales  in  the  U.S.  and 
foreign  markets  at  different  levels  of 
trade,  and  adjust  NV  if  appropriate.  The 
NV  level  of  trade  is  that  of  the  starting- 
price  sales  in  the  home  market.  As  the 
Department  explained  in  Gray  Portland 
Cement  and  Clinker  From  Mexico:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  F.R.  17148, 
17156  (April  9,  1997),  for  both  EP  and 
CEP,  the  relevant  transaction  for  the 
level  of  trade  analysis  is  the  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  home  market 
sales  are  at  a  different  level  of  trade  tiian 
U.S.  sales,  we  examine  whether  the 
home  market  sales  are  at  different  stages 
in  the  marketing  process  than  the  U.S. 
sales.  The  marketing  process  in  both 
markets  begins  with  the  good  being  sold 
by  the  producer  and  extends  to  the  sale 
to  the  final  user.  The  chain  of 
distribution  between  the  producer  and 
the  final  user  may  have  many  or  few 
links,  and  each  respondent's  sales  are 
generally  to  an  importer,  whether 
independent  or  affiliated.  We  review 
and  compare  the  distribution  systems  in 
the  home  market  and  the  United  States, 
including  selling  functions,  class  of 
customer,  and  the  extent  and  level  of 
selling  expenses  for  each  claimed  level 
of  trade.  Customer  categories  such  as 
distributor,  retailer  or  end-user  are 
commonly  used  by  respondents  to 
describe  level  of  trade,  but  writhout 
substantiation,  they  are  insufficient  to 
establish  that  a  claimed  level  of  trade  is 
valid.  An  analysis  of  the  chain  of 
distribution  and  of  the  selling  functions 
substantiates  or  invalidates  the  claimed 
customer  categorization  levels.  If  the 
claimed  levels  are  different,  the  selling 
functions  p)erformed  in  selling  to  each 
level  should  also  be  different. 
Conversely,  if  customer  level  are 
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nominally  the  same,  the  selling 
functions  perfonned  should  also  be  the 
same.  Different  levels  of  trade 
necessarily  involve  differences  in 
selling  functions,  but  differences  in 
selling  functions,  even  substantial  ones, 
are  not  alone  sufficient  to  establish  a 
difference  in  the  level  of  trade. 
Differences  in  levels  of  trade  are 
characterized  by  purchasers  at  different 
stages  in  the  chain  of  distribution  and 
sellers  performing  qualitatively  different 
functions  in  selling  to  them. 

When  we  compare  U.S.  sales  to  home 
market  sales  at  a  different  level  of  trade, 
we  make  a  level-of-trade  adjustment  if 
the  difference  in  level  of  trade  affects 
price  comparability.  We  determine  any 
effect  on  price  comparability  by 
examining  sales  at  different  levels  of 
trade  in  a  single  market,  the  home 
market  {or  the  third-country  market 
used  to  calculate  NV  when  the  aggregate 
volume  of  sales  in  the  home  market  is 
less  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales).  Any  price  effect 
must  be  manifested  in  a  pattern  of 
consistent  price  differences  between 
home  market  (or  third-country)  sales 
used  for  comparison  and  sales  at  the 
equivalent  level  of  trade  of  the  export 
transaction.  See  Gmnular 
Polytetrvfluorethylene  Resin  From  Italy; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  62  FR 
26283,  26285  (May  13,  1997);  Cement 
from  Mexico.  To  quantify  the  price 
differences,  we  calculate  the  difference 
in  the  average  of  the  net  prices  of  the 
same  models  sold  at  different  levels  of 
trade.  We  use  the  average  percentage 
difference  between  these  net  prices  to 
adjust  NV  when  the  level  of  trade  of  NV 
is  different  from  that  of  the  export  sale. 
If  there  is  no  pattern  of  price 
differences,  then  the  difference  in  level 
of  trade  does  not  have  a  price  effect  and 
therefore,  no  adjustment  is  necessary. 

Rautaruukki  sold  to  a  single  customer 
in  the  U.S.  market  (a  trading  company). 
In  the  home  market,  Rautaruukki  sold  to 
two  categories  of  customers 
(wholesalers/distributors  and  end-users) 
and  performed  the  same  selling 
functions  between  sales  to  all  its  U.S. 
and  home  market  customers.  Thus,  our 
analysis  of  the  questionnaire  response 
leads  us  to  conclude  that  sales  within 
each  market  and  between  markets  are 
not  made  at  different  levels  of  trade. 
Accordingly,  we  preliminarily  find  that 
all  sales  in  the  home  market  and  the 
U.S.  market  are  made  at  the  same  level 
of  trade.  Therefore,  all  price 
comparisons  are  at  the  same  level  of 
trade  and  no  adjustment  pursuant  to 
section  773(a)(7)(A)  is  warranted. 


Cost  of  Production  Analysis 

Based  on  the  fact  that  the  Department 
had  disregarded  below  cost  sales  in  the 
first  administrative  review  (61  FR  2792) 
(the  most  recently  completed 
investigation/review  of  Rautaruukki  at 
the  time  of  initiation  of  this  review),  in 
accordance  with  section  773(b){2)(A)(ii) 
of  the  Act,  the  Department  found 
reasonable  grounds  to  believe  or  suspect 
that  Rautaruukki  made  home  market 
sales  at  prices  below  the  cost  of 
production.  As  a  result,  the  Department 
initiated  an  investigation  to  determine 
whether  the  respondent  made  home 
market  sales  during  this  FOR  at  prices 
below  their  COP  within  the  meaning  of 
section  773(b)  of  the  Act.  Before  making 
any  fair  value  comparisons,  we 
conducted  the  COP  analysis  described 
below. 

A.  Calculation  of  COP 

We  calculated  the  COP  based  on  the 
sum  of  respondent's  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  home  market 
general  expenses  and  packing  costs  in 
accordance  with  section  773(b)(3)  of  the 
Act.  Based  on  findings  made  at 
verification,  we  have  recalculated 
Rautaruukki's  general  and 
administrative  expenses  and  interest. 
See  Memorandum  to  Chris  Marsh  From 
Elizabeth  Lofgren.  June  3.  1997. 

B.  Test  of  Home  Maricet  Prices 

We  used  the  respondent's  weighted- 
average  COP,  as  adjusted  (see  above),  for 
the  period  August  1,  1995  to  July  31. 
1996.  We  compared  the  weighted- 
average  COP  figures  to  home  market 
sales  of  the  foreign  like  product  as 
required  under  section  773(b)  of  the  Act. 
In  determining  whether  to  disregard 
home-market  sales  made  at  prices  below 
the  COP,  we  examined  whether  (1) 
within  an  extended  period  of  time,  such 
sales  were  made  in  substantial 
quantities,  and  (2)  such  sales  were  made 
at  prices  which  permitted  the  recovery 
of  all  costs  within  a  reasonable  period 
of  time.  On  a  product-specific  basis,  we 
compared  the  COP  to  the  home  market 
prices,  less  any  applicable  movement 
charges,  rebates,  discounts,  and  direct 
and  indirect  selling  expenses. 

C  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C), 
where  less  than  20  percent  of 
respondent's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determined 
that  the  below-cost  sales  were  not  made 
in  "substantial  quantities."  Where  20 
percent  or  more  of  a  respondent's  sales 
of  a  given  product  during  the  FOR  were 


at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities,"  and 
within  an  extended  period  of  time  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  Where  we  determined  that  such 
sales  were  also  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act,  we  disregarded  the  below- 
cost  sales.  Where  all  sales  of  a  specific 
product  were  at  prices  below  the  COP. 
we  disregarded  all  sales  of  that  product, 
and  calculated  NV  based  on  CV. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)  of 
the  Act,  we  calculated  CV  based  on  the 
sum  of  respondent's  cost  of  materials, 
fabrication.  SG&A,  U.S.  packing  costs, 
interest  expenses  and  profit  as  reported 
in  the  U.S.  sales  database.  As  noted 
above,  we  recalculated  Rautaruukki's 
general  and  administrative  expenses 
and  interest  expenses  based  on  our 
verification  results.  In  accordance  with 
§  773(e)(2)(A)  of  the  Act.  we  based 
SG&A  and  profit  on  the  amounts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade,  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  weighted- 
average  home  market  selling  expenses. 
Where  we  compared  CV  to  EP,  we 
deducted  from  CV  the  weighted-average 
home  market  direct  selling  expenses 
and  added  the  weighted-average  U.S. 
product-specific  direct  selling  expenses, 
in  accordance  with  §  353.56(a)(2)  of  the 
Department's  regulations. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
based  on  the  official  exchange  rates  in 
effect  on  the  dates  of  the  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank  of 
New  York.  Section  773A(a)  of  the  Act 
directs  the  Department  to  use  a  daily 
exchange  rate  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
from  a  benchmark  by  2.25  percent.  The 
benchmark  is  defined  as  the  rolling 
average  of  rates  for  the  past  40  business 
days.  When  we  determine  a  fluctuation 
exists,  we  substitute  the  benchmark  for 
the  daily  rate. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 


Federal  Register  /  Vol.  62.  No.  135  /  Tuesday,  July  15,  1997  /  Notices 


following  weighted-average  dumping 
margin  exists: 


Manufacturer/exporter 


Rautaruukki  Oy 


Penod 


37869 


Margin 
(percent) 


8/1/95-7/31/96 


1.39 


Parties  to  the  proceeding  may  request 
disclosure  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  10  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  date  of  publication  or  the 
first  business  day  thereafter.  Case  briefs 
from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication.  Rebuttal  briefs, 
limited  to  issues  raised  in  those  briefs, 
may  be  filed  not  later  than  37  days  after 
the  date  of  publication  of  this  notice. 
The  Department  will  publish  the  final 
results  of  this  administrative  review, 
including  its  analysis  of  issues  raised  in 
the  case  and  rebuttal  briefs,  not  later 
than  120  days  after  the  date  of 
publication  of  this  notice. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  antidumping  duty 
review  for  all  shipments  of  certain  cut- 
to-length  carbon  steel  plate  from 
Finlemd,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date,  as  provided  by 
section  751(a)  of  the  Tariff  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  review;  (2)  for  exporters 
not  covered  in  this  review,  but  covered 
in  the  LTFV  investigation  or  previous 
review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
from  the  LTFV  investigation;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiuer  of 
the  merchandise;  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  32.80 
percent,  the  "All  Others"  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 


could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
353.22. 

Dated:  July  7.  1997. 
loseph  A.  Spetrini. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-18583  Filed  7-14-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
[A-351-824] 

Silicomanganese  From  Brazil;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  January  9,  1997.  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
silicomanganese  from  Brazil.  The 
review  covers  exports  of  this 
merchandise  to  the  United  States  by  one 
manufacturer/exporter,  Companhia 
Paulista  de  Ferro-Ligas  ("CPFL")  and 
Sibra  Eletro-Siderurgica  Brasileira  S.A. 
("Sibra")  (collectively  "Ferro-Ligas 
Group"),  for  the  period  June  17,  1994 
through  November  30,  1995. 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  revised  our  calculations  for  these 
final  results. 

EFFECTIVE  DATE:  July  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Thomas  Barlow, 
Office  of  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW. 


Washington,  DC  20230;  telephone:  (202) 
482-4733. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
.    provisions  effective  January  1.  1995.  the 
effective  date  of  the  amendinents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA)!  In  addition,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  353  (1997). 

Background 

On  January  9.  1997.  the  Department 
published  in  the  Federal  Register  (62 

FR  1320)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on 
silicomanganese  from  Brazil.  The 
antidumping  duty  order  on 
silicomanganese  from  Brazil  was 
published  on  December  22,  1994  (59  FR 
66003).  This  review  covers  the  period 
June  17,  1994  through  November  30. 
1995.  On  May  8.  1997.  we  extended  the 
final  results  of  review  (62  FR  25172). 

Scope  of  the  Review 

The  merchandise  covered  by  this 
review  is  silicomanganese  from  Brazil. 
Silicomanganese.  which  is  sometimes 
called  ferrosilicon  manganese,  is  a 
ferroalloy  composed  principally  of 
manganese,  silicon  and  iron,  and 
normally  contains  much  smaller 
proportions  af  minor  elements,  such  as 
carbon,  phosphorous  and  sulfur. 
Silicomanganese  generally  contains  by 
weight  not  less  than  4  percent  iron, 
more  than  30  percent  manganese,  more 
than  8  percent  silicon  and  not  more 
than  3  percent  phosphorous.  All 
compositions,  forms  and  sizes  of 
silicomanganese  are  included  within  the 
scope  of  this  review,  including 
silicomanganese  slag,  fines  and 
briquettes.  Silicomanganese  is  used 
primarily  in  steel  production  as  a  source 
of  both  silicon  and  manganese.  This 
review  covers  all  silicomanganese 
currently  classifiable  under  subheading 
7202.30.000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Some  silicomanganese  may 
also  currently  be  classifiable  under 
HTSUS  subheading  7202.99.5040. 
Although  the  HTSUS  subheadings  are 
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provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  is  dispositive. 

Analysis  of  Comments  Received 

We  received  case  and  rebuttal  briefs 
firom  Petitioner,  the  Elkem  Metals 
Company,  and  from  Respondent,  the 
Ferro-Ligas  Group.  At  the  request  of 
Petitioner,  we  held  a  hearing  on  March 
24,  1997.  In  their  briefs  both  Petitioner 
and  the  Ferro-Ligas  Group  alleged 
clerical  errors.  We  agree  that  certain  of 
these  items  constitute  clerical  errors  and 
therefore  made  the  appropriate  changes 
for  the  final  results.  See  Analysis 
Memorandum  from  Analyst  to  File 
dated  July  7,  1997. 

Comment  1 :  Petitioner  contends  that 
the  Department  failed  to  include  home 
market  indirect  selUng  expenses  in 
constructed  value  ("CV").  Petitioner 
recommends  that  the  Department 
calculate  a  selling  expense  factor  by 
taking  the  total  selling  expenses 
reported  in  the  Ferro-Ligas  Group's 
financial  statements  and  dividing  that 
amount  by  the  reported  net  sales 
revenue  to  yield  a  total  selling  expense 
factor.  According  to  Petitioner,  that  total 
selling  expense  factor  should  then  be 
applied  to  the  gross  unit  price  less  home 
market  ICMS  (a  Brazilian  value-added 
tax)  to  derive  the  amount  of  home 
market  indirect  selling  expenses  that 
should  be  included  in  CV. 

The  Ferro-Ligas  Group  argues  that 
Petitioner's  suggestion  that  the 
Department  use  total  selling  expenses  to 
calculate  an  indirect  selling  expense 
adjustment  purposefully  overstates 
indirect  selling  expenses.  The  Ferro- 
Ligas  Group  asserts  that  the  amount  of 
selling  expenses  derived  using  the 
process  suggested  by  petitioner  includes 
both  direct  and  indirect  selling 
expenses.  Therefore,  the  Ferro-Ligas 
Group  contends,  the  suggested 
adjustment  would  not  accurately  reflect 
the  amount  of  home  market  indirect 
selling  expenses.  The  Ferro-Ligas  Group 
argues  that,  if  the  Department  decides  to 
include  a  home  market  selling  expense 
adjustment  in  its  calculation  of  normal 
value,  the  adjustment  should  be  based 
on  the  indirect  selling  expense 
adjustment  in  the  Department's  Sales 
Verification  Report.  The  Ferro-Ligas 
Group  suggests  that  this  ratio  be  applied 
to  gross  unit  price  less  the  appropriate 
home  market  taxes  (i.e.,  ICMS,  PIS  and 
COFINS)  for  the  identical  home  market 
sale  that  would  have  been  matched  to 
the  Ferro-Ligas  Group's  U.S.  sale. 

Department's  Position:  We  agree  with 
Petitioner  that  we  did  not  include  home 
market  indirect  selling  expenses  in  CV 
and  that  we  should  have  done  so. 
However,  we  have  also  determined  that 


Petitioner's  recommended  methodology 
does  not  provide  the  most  accurate 
home  market  indirect  selling  expense 
factor  because  the  Ferro-Ligas  Group's 
financial  statements  do  not  segregate 
direct  selling  expenses  from  indirect 
selling  expenses.  We  disagree  with  the 
Ferro-Ligas  Group's  suggestion  that  we 
use  tSe  indirect  selling  expense 
adjustment  from  the  Sales  Verification 
Report  because  that  adjustment  factor  is 
a  U.S.  indirect  selling  expense  ratio  and, 
therefore,  would  provide  inaccurate 
results  for  a  home  market  indirect 
selling  expense  factor.  Therefore,  based 
on  the  information  on  the  record,  we 
have  derived  a  home  market  indirect 
selling  expense  factor  from  the  Ferro- 
Ligas  Group's  selling  expenses  reported 
in  the  financial  statements.  Because  this 
amount  includes  both  direct  and 
indirect  selling  expenses,  we  subtracted 
the  reported  direct  selling  expense 
amount  (i.e.,  home  market  commissions) 
from  the  total  selling  expense  amount  to 
derive  a  home  market  indirect  selling 
expense  value,  which  we  divided  by  the 
Ferro-Ligas  Group's  reported  net  sales 
revenue  to  obtain  a  home  market 
indirect  selling  expense  ratio.  We  then 
applied  the  indirect  selling  expense 
ratio  to  gross  unit  price  less  ICMS,  PIS 
and  COFINS  and  included  it  in  CV. 
Since  this  adjustment  was  based  on  net 
prices,  we  deducted  these  taxes  from 
gross  unit  price  because  we  found  that 
these  taxes  were  included  in  the  unit 
price  of  the  subject  merchandise.  See 
Analysis  Memorandum  from  Analyst  to 
File  dated  July  7,  1997.  We  have 
determined  that  this  methodology 
provides  the  most  accurate  results  for  a 
home  market  indirect  selling  expense 
figure. 

Comment  2:  Petitioner  asserts  that  the 
Department  failed  to  include  in  its 
calculation  of  general  and 
administrative  (G&A)  expenses  all  of  the 
"extraordinary"  costs  excluded  by  the 
Ferro-Ligas  Group.  Petitioner  contends 
that  the  Department  only  accounted  for 
excluded  fixed  costs  at  one  plant 
(Barbacena)  for  six  months  of  1995 
rather  than  for  all  of  the  plants  for  the 
entire  year.  Petitioner  requests  that  the 
Department  add  to  the  Ferro-Ligas 
Group's  reported  G&A  expenses  all  costs 
that  were  improperly  deducted  for  the 
six-month  period  by  the  Ferro-Ligas 
Group  and  double  all  such  costs  in 
order  to  arrive  at  a  reasonable  estimate 
of  the  annualized  amount  that  should  be 
included  in  the  Ferro-Ligas  Group's 
G&A  expenses  for  the  entire  year. 

Petitioner  argues  that  the  Department 
should  continue  to  include  all 
"extraordinary"  costs  in  the  period 
rather  than  amortize  them  over  future 
periods  as  the  Ferro-Ligas  Group  now 


suggests.  Petitioner  asserts  that,  in  the 
past,  where  respondent's  financial 
statements  have  reported  restructuring 
costs  incurred  in  the  fiscal  year,  the 
Department  has  consistently  included 
these  costs,  in  their  entirety,  in  the  cost 
of  production  (COP)  and  CV  f6r  the 
subject  merchandise. 

Tne  Ferro-Ligas  Group  argues  that, 
since  these  costs  are  extraordinary,  non- 
recurring, and  dedicated  to  re-starting 
and  restructuring  the  company,  it  is 
inappropriate  to  include  these  expenses 
in  an  effort  to  calculate  the  normal  COP 
of  the  Ferro-Ligas  Group.  The  Ferro- 
Ligas  Group  asserts  that  the  addition  of 
the  extraordinary  costs  of  the  factories 
other  than  Barbacena  would  further 
distort  the  Ferro-Ligas  Group's  CV  in  the 
wrong  direction. 

The  Ferro-Ligas  Group  adds,  however, 
that,  if  the  Department  continues  to 
include  the  extraordinary  costs  as  part 
of  G&A  expense,  it  should  amortize 
these  amounts  over  an  appropriate 
period  rather  than  fully  apply  them  in 
this  period. 

Department's  Position:  We  agree  with 
Petitioner  that  the  amounts  reported  by 
the  Ferro-Ligas  Group  as  extraordinary 
expenses  should  be  included  in  the  COP 
and  CV  calculations,  and  we  have  done 
so  in  our  final  calculations.  In  this 
review,  the  Ferro-Ligas  Group  classified 
certain  manufacturing  costs  as  non- 
operating  expenses  and  excluded  them 
from  its  reported  COP  and  CV  fig\ires. 
These  costs  fall  into  three  major 
categories:  depreciation  and  other  costs 
associated  with  plants  that  were  closed 
in  prior  years;  costs  associated  with 
reducing  the  plants'  work  forces;  and 
costs  associated  with  lower  production 
levels  resulting  from  bankruptcy  and 
reorganization  proceedings  during  1995. 

The  Ferro-Ligas  Group  treated 
amounts  recorded  in  the  first  of  these 
categories,  the  costs  associated  with 
plants  that  were  closed  in  prior  years,  as 
"other  operating  expenses"  in  its 
audited  financial  statements.  These 
amounts  represent  depreciation  and 
other  costs  actually  incurred  by  the 
Ferro-Ligas  Group  during  the  period  of 
review  (POR)  for  holding  idle 
production  assets.  Thus,  these  costs  are 
properly  included  as  part  of  G&A 
expenses  in  accordance  with  the 
Department's  past  practice.  See.  e.g.. 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Extruded  Rubber 
Thread  From  Malaysia,  61  FR  54773, 
54772  (October  22,  1996). 

The  second  category  of  costs,  amounts 
associated  with  work-force  reduction, 
were  trt  ated  as  manufacturing  costs  on 
the  Ferro-Ligas  Group's  audited 
financial  statements.  These  costs 
include  severance,  pension  pajrments. 
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and  a  settlement  with  the  worker's 
union.  As  such,  they  represent  amounts 
actually  inciirred  by  the  company  and 
are  properly  included  as  part  of  die  cost 
of  the  subject  merchandise.  However, 
like  costs  associated  with  idle  assets,  we 
consider  these  costs  to  be  period  costs 
(i.e..  costs  that  are  more  closely  related 
to  the  accounting  period  rather  than  the 
current  manufacturing  costs)  and  have 
therefore  included  them  in  our 
calculation  of  G&A  expenses. 

The  third  category  represents  actual 
labor  and  overhead  costs  incurred  by 
the  Ferro-Ligas  Group  to  produce  the 
subject  merchandise  during  the  POR. 
Although  these  costs  would  normally  be 
considered  to  be  part  of  the  company's 
actual  manufacturing  costs,  for  financial 
statement  purposes,  the  Ferro-Ligas 
Group  reclassified  the  amounts  to  non- 
operating  expenses.  According  to 
company  officials,  this  reclassification 
was  done  in  order  to  exclude  from 
operating  costs  those  costs  associated 
with  the  lower  production  levels 
resulting  from  the  company's 
bankruptcy  proceedings.  In  its  response, 
the  Ferro-Ligas  Group  excluded  all  of 
the  reclassified  costs  from  its  reported 
COP  and  CV  figures.  Although  treated  as 
non-operating  expenses  for  financial 
statement  purposes,  the  labor  and 
overhead  costs  excluded  by  the  Ferro- 
Ligas  Group  were  incurred  specifically 
to  produce  the  subject  merchandise.  As 
such  they  should  be  included  in  COP 
and  CV  and  we  have  done  so  for  these 
final  results. 

We  disagree  with  the  Ferro-Ligas 
Croup's  contention  that  the  amounts 
incurred  in  each  of  the  three  categories 
described  above  are  "extraordinary" 
expenses  and.  as  a  residt,  must  be 
excluded  from  the  company's  reported 
costs.  Contrary  to  the  company's  claims, 
these  expenses  do  not  meet  the  criteria 
for  extraordinary  expenses  and,  thus, 
are  properly  treated  as  part  of  COP  and 
CV.  See,  e.g..  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Hot-Rolled  Carbon  Steel  Flat  Products 
and  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  the  Netherlands,  58 
FR  37199,  37204  Quly  9,  1993),  and 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Hot-Rolled 
Carbon  Steel  Flat  Products,  Certain 
Cold-Rolled  Carbon  Steel  Products, 
Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products,  and  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  France, 
58  FR  37125,  37135  Quly  9, 1993).  In 
fact,  the  Ferro-Ligas  Group  did  not  treat 
these  expenses  as  "extraordinary"  items 
in  its  own  financial  statements. 
Moreover,  with  respect  to  the  Ferro- 
Ligas  Group's  claim  that  all  three 
categories  of  excluded  expenses  be 


amortized  over  some  future  period, 
there  is  no  information  on  the  record 
that  would  indicate  that  these  expenses 
would  benefit  current  or  future 
production  and,  therefore,  amortization 
of  the  amounts  would  be  inappropriate. 

Finally,  with  respect  to  Petitioner's 
argument  that  the  costs  should  be 
doubled  because  they  only  represent  six 
months  of  the  actual  costs  incurred  by 
the  Ferro-Ligas  Group,  we  disagree 
because  such  treatment  would  overstate 
COP  and  CV.  In  its  response  to  the 
Department,  the  Ferro-Ligas  Group  has 
appropriately  included  twelve  month 
G&A  expenses. 

Comment  3:  The  Ferro-Ligas  Group 
argues  that  the  Department  violated 
section  773(f)(3)  of  the  Act  in  this  case 
by  conducting  an  investigation  of  the 
major  inputs  received  by  the  company 
from  its  affiliated  suppliers.  According 
to  the  Ferro-Ligas  Group,  the 
Department  did  not  have  reasonable 
grounds  to  believe  or  suspect  that  the 
COP  of  these  inputs  exceeded  the 
transfer  price  the  company  paid  for 
them.  The  Ferro-Ligas  Group  notes  that 
no  interested  party  provided  the 
Department  with  grounds  to  conduct  a 
major-input  inquiry  in  this  review.  Nor 
does  the  Group  believe  that  a  finding  of 
below-cost  sales  was  established  in  the 
previous  segment  of  this  proceeding. 
The  Ferro-Ligas  Group  argues  that  Uiere 
is  evidence  on  the  record  that  supports 
its  conclusion  that  Companhia  Vale  do 
Rio  Doce  (CVRD)  and  the  Usinas 
Siderurgicas  de  Minas  Gerais  S/A 
(USIMINAS)  generate  enormous  profits 
through  their  sale  of  manganese  ores 
and  coke  and,  thus,  could  not  have  been 
selling  these  inputs  at  below-cost  prices 
during  the  FOR.  For  these  reasons, 
according  to  the  Ferro-Ligas  Group,  the 
Department  should  accept  the 
company's  submitted  transfer  prices  for 
major  inputs  purchased  from  affiliated 
suppliers  since  there  was  no  basis  for 
questioning  these  amounts. 

Petitioner  argues  that  section  773(f)(3) 
of  the  Act  provides  the  Department  with 
the  authority  to  conduct  an 
investigation  of  an  affiliated  supplier's 
production  costs  where  there  are 
reasonable  grounds  to  believe  or  suspect 
that  major  inputs  were  supplied  at 
prices  below  cost  Moreover,  Petitioner 
contends,  section  773(f)(3)  of  the  Act 
does  not  address  the  circiunstances 
under  which  the  Department  may 
request  COP  data  for  major  inputs 
purchased  from  affiliated  suppliers. 
Thus,  according  to  Petitioner,  a  separate 
sales-below-cost  allegation  need  not  be 
filed  and  accepted  before  the 
Department  may  conduct  an  inquiry   - 
with  respect  to  the  cost  of  major  inpiits. 


Petitioner  asserts  that  the 
Department's  practice  is  based  on  a 
sound  rationale.  Petitioner  contends 
that,  where  a  respondent  is  selling 
subject  merchandise  in  the  home  market 
at  prices  below  COP,  one  reason  the 
respondent  could  sxistain  this  practice  is 
its  ability  to  obtain  inputs  from 
affiliated  suppliers  at  prices  below  the 
market  value  or  even  the  COP  of  such 
inputs.  Moreover,  Petitioner  contends, 
the  affiliated  supplier  may  have  an 
interest  in  subsidizing  a  respondent's 
below-cost  home  market  sales  of  subject 
merchandise  by  providing  inputs  at 
below  COP  for  the  piupose  of  reducing 
or  eliminating  antidumping  duties  on 
U.S.  sales. 

Department's  Position:  We  agree  with 
Petitioner  that  a  separate  sales-below- 
cost  allegation  need  not  be  filed  and 
accepted  before  we  can  investigate  COP 
data  for  major  inputs  purchased  from 
affiliated  suppliers.  In  those  instances  in 
which  we  conduct  an  investigation  of 
sales  below  cost  under  section  773(b)  of 
the  Act.  it  is  our  practice  to  analyze 
production-cost  data  for  major  inputs 
purchased  by  a  respondent  from  its 
affiliated  suppliers  (see,  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Certain  Carbon  Steel  Butt-Weld 
Pipe  Fittings  From  France,  60  FR  10538 
(February  27, 1995).  and  Final  Results  of 
Antidumping  Administrative  Review: 
Tapered  Roller  Bearings  from  Japan,  61 
FR  57629.  57644  (November  7,  1996)). 
In  this  regard,  we  believe  that  the  great 
potential  for  below-cost  sales  of  the 
foreign  like  product  provides  us  the 
reasonable  grounds  to  believe  that  major 
components  of  the  foreign  like  product 
may  also  have  been  sold  at  prices  below 
the  COP  within  the  meaning  of  section 
773(f)(3)  of  the  Act  Thus,  separate 
allegations  concerning  each  of  the  major 
inputs  obtained  from  affiliates  are  not 
required  in  order  for  us  to  request 
production-cost  information  with 
respect  to  such  inputs.  Rather,  our 
position  is  that,  if  there  is  reason  to 
suspect  that  a  respondent  has  sold  the 
foreign  like  product  at  prices  below 
COP,  then  there  is  likewise  reason  to 
susp)ect  that  the  respondent's  affiliated 
suppliers  have  also  transferred  major 
production  inputs  at  below-cost  prices. 
The  affiliation,  that  is,  the  common 
control,  management,  or  ownership, 
creates  the  potential  for  companies  to 
act  in  a  manner  other  than  at  arm's 
length. 

In  addition,  as  a  practical  matter,  our 
practice  with  respect  to  analyzing 
affiliated-party  purchases  of  major 
inputs  recognizes  the  extreme  burden 
that  would  he  imposed  on  all  parties 
where  petitioners  would  be  required  to 
provide  specific  below-cost  allegations 
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with  respect  to  individual  major  inputs 
and  the  various  suppliers  of  those 
inputs,  and  respondents  would  be 
required  to  provide  specific  information 
with  respect  to  individual  major  inputs. 
In  most  instances,  the  information 
necessary  for  a  petitioner  to  recognize 
the  need  for  and  to  file  an  allegation 
with  respect  to  below-cost  sales  of  major 
inputs  is  under  the  control  of  the 
respondent.  At  best,  this  information 
would  only  be  made  available  to  the 
petitioner  once  the  respondent  had 
answered  the  Department's  cost 
questionnaire.  Thus,  a  separate 
allegation  and  initiation  procedure  for 
each  major  input  and  affiliated  supplier, 
like  that  envisioned  by  the  Ferro-Ligas 
Group  in  this  case,  would  serve  only  to 
prevent  the  Department  from 
performing  its  analysis  of  critical 
production-cost  data  where  there 
already  exist  reasonable  grounds  to 
proceed  with  such  an  analysis.  See 
Statement  of  Administrative  Action 
(SA.\)  at  pages  833  and  834. 

We  disagree  with  the  Ferro-Ligas 
Group's  argument  that,  because  we 
conduct  an  investigation  of  affiliated- 
party  major  inputs  in  all  cases  in  which 
we  initiate  a  sales-below-cost  inquiry 
under  section  773fb)  of  the  Act,  there  is 
no  purpose  to  the  "reasonable  grounds 
to  believe  or  suspect"  threshold  under 
section  773(f)(3)  of  the  Act.  As 
discussed  previously,  a  showing  of 
reasonable  basis  to  suspect  below-cost 
sales  of  the  subject  merchandise  in  the 
home  market,  coupled  with  the  fact  that 
a  producer  and  its  supplier(s)  of  major 
inputs  are  affiliated  provides  us  with  a 
basis  for  analyzing  the  cost  of  major 
inputs  purchased  by  the  respondent 
from  its  affiliates.  In  situations  in  which 
sufficient  allegation  of  home  market 
sales  of  the  subject  merchandise  below 
cost  has  not  been  made,  for  example 
when  CV  is  used  as  normal  value  due 
to  the  lack  of  viable  home  or  third- 
country  markets,  petitioner  or  other 
interested  parties  would  be  required  to 
present  the  Department  with  other 
"reasonable  grounds"  in  order  for  the 
Department  to  initiate  a  below-cost 
investigadon  of  major  inputs. 

We  also  disagree  with  the  Ferro-Ligas 
Group's  claim  that  the  financial 
statement  profits  reported  by  CVRD  and 
USIMINAS  prove  that  these  entities  are 
not  transferring  major  inputs  to 
affiliated  parties  at  prices  below  the  cost 
for  such  inputs.  These  financial 
statements  merely  show  that  the 
company  earned  an  overall  profit  on  its 
sales  of  all  goods  and  services;  they  do 
not  establish  that  specific  products 
transferred  to  affiliated  parties  were  sold 
above  the  respective  costs.  Moreover, 
because  the  Ferro-Ligas  Group  refused 


to  provide  some  of  the  requested  cost 
information,  we  were  unable  to 
determine  whether  their  purchases  of 
major  inputs  were  made  at  arm's  length 
prices.  Accordingly,  we  have  continued 
to  value  the  affiliated-party  inputs  using 
the  same  adverse  facts  available  values 
we  relied  upon  in  the  preliminary 
results. 

Comment  4:  The  Ferro-Ligas  Group 
argues  that  the  Department's  use  of  an 
adverse  inference  in  applying  facts 
available  for  major  inputs  supplied  by 
affiliated  parties  is  contrary  to  law.  The 
Ferro-Ligas  Group  contends  that  the 
Court's  decision  in  NSK.  Ltd.  v.  United 
States  ("NSK").  910  F.  Supp.  at  670  (GIT 
1995),  does  not  support  a  conclusion 
that  if  cost  information  is  not  available 
the  Department  may  penalize  the 
respondent.  The  Ferro-Ligas  Group 
states  that  in  this  review  it  was 
physically  and  legally  unable  to  extract 
cost  information  from  its  affiliated 
parties,  CVRD  and  USIMINAS.  The 
Ferro-Ligas  Group  contends  that  the 
Department  should  have  determined 
that  neither  the  Ferro-Ligas  Group  nor 
the  Department  was  in  a  position  to 
obtain  the  information  desired  in  the 
context  of  its  773(f)(2)  inquiry. 
Therefore,  the  Ferro-Ligas  Group  argues, 
its  inability  to  obtain  this  back-up 
information  does  not  provide  grounds 
for  the  Department  to  apply  adverse 
fiacts  available.  The  Ferro-Ligas  Group 
also  believes  that  the  Department 
should  not  have  waited  until  its 
preliminary  results  to  indicate  for  the 
first  time  that  Respondent  had  not  met 
the  Department's  standard  for  acting  to 
the  best  of  its  ability. 

The  Ferro-Ligas  Group  further  argues 
that  the  Department  incorrectly 
determined  that  the  Ferro-Ligas  Group's 
shareholders  are  "interested  parties"  in 
this  proceeding.  Respondent  contends 
that  the  Department's  rationale  in 
determining  that  the  shareholders  are 
interested  parties  in  the  proceeding  due 
to  common  commercial  interests  is  a 
false  presumption.  Therefore,  the  Ferro- 
Ligas  Group  contends  that  the 
Department  is  incorrect  in  assuming 
that  the  interest  of  the  respondent  is 
identical  to  that  of  its  affiliated  parties. 
Moreover,  the  Ferro-Ligas  Group  asserts, 
the  Department  should  have  either 
accepted  the  transfer  price  information 
submitted  by  the  Ferro-Ligas  Group  or 
requested  some  other  information  since 
the  affiliated  parties'  cost  information 
was  unavailable. 

The  Ferro-Ligas  Group  asserts  that  the 
Department's  decision  to  use  adverse 
facts  available  for  inputs  purchased 
from  CVRD  and  USIMINAS  is  not 
supported  by  facts  on  the  record.  With 
respect  to  USIMINAS.  the  Ferro-Ligas 


Group  contends  that  USIMINAS 
demonstrated  through  the  submission  of 
price  data  that  its  prices  to  the  Ferro- 
Ligas  Group  were  at  or  above  market 
prices.  Therefore,  respondent  states, 
there  was  no  need  for  additional  "back- 
up" cost  information  and,  thus,  the 
application  of  facts  available  for 
USIMINAS  inputs  was  inappropriate. 
The  Ferro-Ligas  Group  also  asserts 
that  during  verification  the  Department 
could  have  requested  additional 
information  if  it  was  not  persuaded  by 
the  information  Respondent  had 
submitted.  Since  the  Department  did 
not  make  such  a  request,  the  Ferro-Ligas 
Group  argues  that  the  Department 
cannot  silently  accept  submissions  &t)m 
a  respondent  and  statements  at 
verification  and  then  state  in  the 
preliminary  results  that  the  information 
is  not  sufficient,  as  it  did  in  this  case. 

Finally,  the  Ferro-Ligas  Group  claims 
that  the  oidy  evidence  on  the  record 
supports  the  conclusion  that  CVRD  was 
subject  to  severe  restrictions  due  to  the 
privatization  process  and  could  not 
legally  furnish  proprietary  information 
outside  the  confines  of  the  privatization 
procedures. 

Petitioner  contends  that  the  Ferro- 
Ligas  Group's  assertion  that  its 
shareholders  are  not  "interested  parties" 
is  unfounded.  Petitioner  asserts  that  the 
record  demonstrates  that  there  are  well- 
established  customer-supplier 
relationships  between  the  Ferro-Ligas 
Group  and  USIMINAS  and  CVRD. 
Moreover,  Petitioner  points  out  that,  if 
the  Department  were  to  establish  a  large 
antidumping  margin  for  merchandise 
produced  by  the  Ferro-Ligas  Group,  its 
shareholders  ultimately  would  suffer 
the  effects,  both  as  the  sole  owners  of 
the  Ferro-Ligas  Group  and  through 
lower  sales  due  to  a  decline  in  the 
volume  of  inputs  required  by  the  Ferro- 
Ligas  Group.  Therefore,  Petitioner 
contends.  USIMINAS  and  CVRD  are 
considered  interested  parties  because  of 
their  close  affiliations  with  the  Ferro- 
Ligas  Group. 

Petitioner  contends  that,  in  this  case, 
in  light  of  the  close  relationships  that 
exist  between  the  companies,  the  refusal 
by  USIMINAS  and  CVRD  to  produce 
requested  information  is  properly 
treated  as  a  refusal  by  the  Ferro-Ligas 
Group  itself.  Furthermore,  Petitioner 
alleges  that  the  Ferro-Ligas  Group  fedled 
to  illustrate  that  it  acted  to  the  best  of 
its  ability  because  there  is  no  evidence 
of  any  additional  communications  with 
USIMINAS  or  CVRD  showing  efforts  to 
obtain  the  information  that  would  rise 
to  the  level  of  acting  to  the  best  of  its 
ability.  Moreover,  Petitioner  asserts  that 
the  Department  made  repeated  attempts 
to  obtain  the  necessary  information,  but 
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the  Ferro-Ligas  Group's  co-owners 
refused  to  provide  the  requested 
information.  Therefore,  Petitioner 
contends,  the  Ferro-Ligas  Group  failed 
to  act  to  the  best  of  its  ability  to  obtain 
the  requested  information. 

Petitioner  argues  that  the  Ferro-Ligas 
Group's  assertion  that  CVRD  may  not 
have  the  resources  to  obtain  the 
requested  information  is 
unsubstantiated.  Petitioner  contends 
diat  the  Ferro-Ligas  Group  would  have 
the  Department  believe  that  it  is  harder 
for  a  large  entity,  such  as  CVRD,  with  a 
"sizable  administrative  structure" 
(citing  ResfKjndent's  March  3rd  brief  at 
21)  to  provide  this  information  than  it 
would  be  for  a  small  entity  without  such 
resources.  In  addition.  Petitioner  argues 
the  Ferro-Ligas  Group's  claim  that 
CVRD  was  barred  from  providing 
information  due  to  Brazilian  law  fails  to 
provide  a  reason  not  to  apply  adverse 
facts  available.  Petitioner  contends  that 
the  Ferro-Ligas  Group  made  no  showing 
that  the  court  order  upon  which  it  relies 
prohibited  CVRD  from  providing 
information  to  the  Department  for  use  in 
an  antidumping  proceeding  nor  that  the 
information  protected  by  the  court  order 
cited  by  respondents  is  the  same 
information  that  would  be  provided  in 
this  case.  Thus,  Petitioner  asserts,  the 
Ferro-Ligas  Group  failed  to  demonstrate 
that  CVRD  was  prevented  from 
providing  the  requested  information. 

Department's  Position:  We 
determined  that  the  Ferro-Ligas  Group 
is  affiliated  with  CVRD  and  USIMINAS 
pursuant  to  sections  771(33)  (E)  and  (G) 
of  the  Act.  Based  on  this  affiliation,  and 
on  the  fact  that  we  had  initiated  an 
investigation  to  determine  whether  the 
Ferro-Ligas  Group  made  below-cost 
sales  in  the  home  market,  we  requested 
cost  data  for  the  major  inputs  the  Ferro- 
Ligas  Group  obtained  from  its  affiliated 
parties. 

Neither  the  Ferro-Ligas  Group  nor  its 
parents,  CVRD  and  USIMINAS,  has  met 
its  burden  of  adequately  showing  that 
the  affiliated  firms  acted  to  the  best  of 
their  ability  to  provide  the  cost  data  we 
requested.  In  fact,  we  note  that  the 
affiliates  specifically  stated  their 
"unwillingness"  to  provide  the 
requested  information  (October  16, 
1996,  Section  D  questionnaire  response 
at  10-11).  Therefore,  pursuant  to  section 
776(b)  of  the  Act,  the  Department  used 
an  adverse  inference  with  respect  to  the 
facts  available  to  value  all  inputs  Ferro- 
Ligas  purchased  from  its  parents,  CVRD 
and  USIMINAS.  The  Ferro-Ligas 
Group's  claim  that  the  statute  requires 
that  the  Department  produce  evidence 
that  these  firms  could  provide  such 
information  is  unfounded  and,  given  the 
fact  that  the  firms  in  question  control 


their  own  data,  unreasonable.  Further, 
we  note  that,  to  the  extent  that  there 
may  have  been  any  aspect  of  the  data 
which  CVRD  may  not  wish  to  reveal  to 
Ferro-Ligas,  such  data  could  have  been 
provided  directiy  to  the  Department  and 
protected  under  administrative 
protective  order.  Though  made  aware  of 
this  option  at  verification  [see 
Verification  Report  dated  December  18. 
1996),  the  Ferro-Ligas  Group  did  not 
pursue  this  as  an  alternative. 

With  respect  to  the  Ferro-Ligas 
Group's  argument  that  CVRD  and 
USIMINAS,  not  Ferro-Ligas,  refused  to 
furnish  the  requested  data,  it  is 
important  to  note  that  the  Ferro-Ligas 
Group  is  wholly  owned  by  CVRD  and 
USIMINAS.  Hence,  through  this 
subsidiary  (the  Ferro-Ligas  Group), 
CVRD  and  USIMINAS  may  be  termed  an 
"interested  party"  within  the  meaning 
of  section  771(9)(A)  of  the  Act.  An 
"interested  party"  and  an  immediate 
"respondent"  are  not  necessarily  the 
same  thing.  Although  must  information 
necessary  to  conduct  an  antidumping 
review  is  maintained  by,  and  thus  best 
obtained  from,  the  corporate  unit 
immediately  responsible  for  producing 
the  subject  merchandise,  it  is  sometimes 
necessary  to  obtain  information,  such  as 
G&A  data,  financial  data  and  cost-input 
data,  from  the  parent  or  other  affiliated 
entities  of  such  units.  Because  the 
Department  requires  such  data  and 
because  the  business  of  the  parent  entity 
is  clearly  affected  by  its  ability  to  ensure 
that  its  subsidiary  avoids  or  lessens  the 
effect  of  antidumping  duties  on  U.S. 
sales,  the  consolidated  or  parent  entity 
must  be  considered  an  "interested 
party"  for  purposes  of  responding  to 
requests  for  information.  Pursuant  to 
this  policy,  we  consider  CVRD  and 
Ferro-Ligas  to  have  shared  interests  in 
responding  to  our  request  for  cost  data 
and,  as  in  the  preliminary  results,  have 
used  an  adverse  inference  in 
determining  the  facts  available  because 
of  their  lack  of  cooperation  with  respect 
to  the  cost  data  which  Ferro-Ligas  did 
not  provide. 

We  also  find  that  the  existence  of  a 
separate  statutory  definition  of  the  term 
"affiliate"  does  not  preclude  us  from 
imputing  the  actions  of  an  affiliated 
party  to  the  respondent  or  from  treating 
both  as  a  single  entity.  As  the 
Department  stated  in  Roller  Chain  Other 
Than  Bicycle  From  japan;  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews.  61  FR  64328.  64329  (December 
4,  1996),  we  consider  the  related  party's 
non-compliance  as  an  omission 
imputable  to  the  respondent.  If  we  were 
to  accept  without  adverse  consequences 
a  simple  refusal  by  affiliated  parties  to 
provide  data  required  in  antidumping 


proceedings,  this  would  allow  such 
parties  to  provide  data  only  when  it 
would  be  in  their  best  interest  to  do  so. 

As  to  the  claim  that  we  failed  to  notify 
the  Ferro-Ligas  Group  that  it  was  not 
demonstrating  its  best  efforts,  we  note 
that  we  repeatedly  informed  the  Ferro- 
Ligas  Group  of  the  need  to  provide  the 
requested  information.  Each  of  our 
requests  also  informed  the  Ferro-Ligas 
Group  that,  if  the  information  requested 
was  not  supplied  or  could  not  be 
verified,  we  would  have  to  resort  to  the 
use  of  facts  available  for  the  final 
results.  Therefore,  any  requirement  to 
notify  a  respondent  of  what  was 
expected  of  it  was  met.  See  Creswell 
Trading  Co.  v.  United  States,  15  F.3d 
1054,  1060  (Fed.  Cir.  1994)  and  Section 
782  of  the  Act.  We  also  note  that  at 
verification  we  further  discussed  the 
production  information  requirements 
under  the  law  with  personnel  from 
CVRD.  USIMINAS  and  die  Ferro-Ligas 
Group.  At  verification,  we  again 
requested  that  the  Ferro-Ligas  Group 
provide  us  with  cost  information 
regarding  affiliated  purchases,  but  they 
did  not  take  advantage  of  this 
opportunity.  Finally,  our  verification 
report  also  discusses  the  extent  of 
affiliated-party  data  which  was  not 
provided. 

The  Ferro-Ligas  Group  is  also 
incorrect  in  arguing  that  cost  data  was 
not  necessary  for  the  inputs  purchased 
from  USIMINaS  because  benchmark 
price  data  was  provided  for  these 
inputs.  This  assertion  assumes  that  we 
were  legally  permitted  only  to  pursue 
information  for  comparison  to  transfer 
prices  under  section  773(f)(2).  However, 
as  discussed  in  our  response  to 
Comment  3  above,  we  disagree  with  this 
assertion.  We  consider  all  "manganese 
ores"  to  be  a  major  input  and  disagree 
with  the  Ferro-Ligas  Group's  attempt  to 
subdivide  manganese  ores  into  separate 
"inputs"  based  upon  the  geographical 
location  from  which  the  ore  was  mined 
[see  our  response  to  Comment  6.  below, 
for  further  discussion).  Thus,  the 
"market  price"  data  provided  by 
USIMINAS  does  not  obviate  the  need 
for  the  actual  production-cost 
information. 

Additionally,  we  find  no  evidence  to 
support  the  assertion  that  the  Ferro- 
Ligas  Group  had  inadequate  resources  to 
gather  this  information.  The  Section  D 
questionnaire  response,  dated  October 
16,  1996.  specifically  stated  that  the 
affiliated  parties  are  "unwilling,  for 
commercial  and  competitive  reasons,  to 
provide  any  per-unit  cost  information  to 
the  Ferro-Ligas  Group  [emphasis 
added]."  At  no  time  prior  to  submitting 
its  briefs  did  the  Ferro-Ligas  Group  state 
that  it  lacked  the  resources  to  prepare 
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the  data.  We  note  that  even  if 
Respondent  raised  such  a  claim  we 
would  have  had  to  pursue  whatever 
data  was  available.  Had  Respondent 
raised  a  credible  issue  with  respect  to  its 
resources  earlier  in  this  review  we  could 
have  considered  providing  the 
respondent  additional  time  in  which  to 
prepare  the  data. 

Finally,  we  are  not  persuaded  by  the 
Ferro-Ligas  Group's  argument  that  a 
court  decree  prohibited  CVRD  from 
providing  information  to  us  for  use  in 
the  antidumping  proceeding.  The  Ferro- 
Ligas  Group  made  no  showing  that  the 
particular  court  order  upon  which  it 
relied  prohibited  CVRD  from  providing 
information  to  us  nor  that  the 
information  protected  by  the  court 
decree  is  the  same  information  that 
would  be  provided  in  this  case. 
Specifically,  the  court  decree  provided 
at  verification  held  that  a  particular 
Brazilian  entity  could  not  have  access  to 
certain  information  of  CVRD.  The  Ferro- 
Ligas  Group  did  not  show  that  this 
decree  had  any  effect  on  the 
Department's  request  for  CVRD's  cost 
information.  See  NSK  at  671 .  (stating 
that  a  unilateral  decision  by  a 
respondent  that  Japanese  law  obviated 
the  need  for  a  complete  and  accurate 
response  to  the  Department's 
questionnaires  was  not  sufficient  to 
avoid  the  application  of  BL\). 

Comment  5.  Petitioner  argues  that, 
consistent  with  its  practice  in  adverse 
facts-available  situations,  the 
Department  should  have  used  the 
highest  cost,  transfer  price  or  fair  value 
on  record  for  each  such  major  input  as 
adverse  facts  available.  Rather  than  use 
the  publicly  available  price  of 
manganese  ore  on  which  the 
Department  relied  in  the  preliminary 
results.  Petitioner  states  that  the  highest 
manganese  ore  price  on  the  record 
should  be  used  to  value  all  manganese 
ore  inputs.  According  to  Petitioner,  the 
Department's  use  of  any  lesser  amount 
for  some  manganese  ore  rewards  the 
Ferro-Ligas  Group  for  its  failure  to 
cooperate  in  the  review. 

Respondent  claims  that  it  is 
inappropriate  to  use  the  highest 
manganese  ore  price  on  the  record  as 
facts  available  for  three  reasons.  First, 
the  highest  manganese  ore  price  on 
record  corresponds  to  a  manganese  ore 
purchased  from  CVRD,  an  affiliated 
party.  Respondent  argues  that  because 
Petitioner  has  claimed  that  this  is  an 
unsubstantiated  transfer  price  it  cannot 
now  argue  that  it  should  be  used  as  facts 
available  for  other  manganese  ore 
inputs.  The  Ferro-Ligas  Group  notes  the 
inconsistency  of  ignoring  transfer  prices 
from  CVRD  and  then  selecting  the 
highest  transfer  price  from  CVRD  to 


value  all  manganese  ores.  Second, 
Respondent  states  that  the  specific  ore 
in  question,  "Carajas  Granulado."  is 
unlike  all  other  inputs  used  in  the 
production  of  subject  merchandise 
because  it  has  a  significantly  higher 
manganese  content  than  other  inputs 
and,  as  a  result,  is  significantly  more 
costly.  Third,  Respondent  contends,  this 
ore  was  consumed  only  in  very  small 
quantities  and  there  were  months 
during  the  FOR  when  it  was  not  used  at 
all;  when  it  was  used,  respondent  states, 
consumption  quantities  were  minimal. 
The  Ferro-Ligas  Group  states  that  the 
Department  already  has  overstated  its 
manganese  ore  costs  by  using  a  market 
price  for  manganese  ores  with  a  purity 
(i.e.,  manganese  content)  of  48-50 
percent,  although  most  of  the  ores  used 
in  the  production  of  subject 
merchandise  contain  only 
approximately  30-percent  manganese 
ore.  Respondent  claims  that  the  use  of 
Carajas  Granulado  as  a  surrogate  for  all 
inputs  would  further  distort  the 
Department's  calculations. 

Department's  Position:  We  disagree 
with  Petitioner  that,  as  facts  available, 
we  should  rely  on  the  price  of  the  ore 
with  the  highest  manganese  content  to 
value  all  manganese  ores,  regardless  of 
manganese  content.  As  in  the 
preliminary  results,  we  applied 
appropriate  adverse  facts  available  to 
value  each  of  the  individual  manganese 
ores  as  listed  by  geographical  location. 
In  each  case,  we  used  the  highest  of  the 
cost  (where  provided),  transfer  price, 
and  benchmark  market  value  (where 
provided)  to  value  the  individual  ores. 
Where  appropriate,  as  adverse  facts 
available  we  applied  a  publicly 
available  (non-source-specific)  market 
price  for  ores  having  a  mangsmese 
content  of  48-50  percent.  We  agree  with 
Respondent  that  Carajas  Granulado  is 
not  representative  of  all  manganese  ores 
and  note  that  its  low  consumption 
quantities  and  high  manganese  content 
differentiate  it  from  the  other 
manganese  ores. 

Further,  we  disagree  with  Petitioner 
that  the  use  of  anything  less  than  the 
highest  price  for  any  manganese  ore 
rewards  the  Ferro-Ligas  Group  for 
failing  to  cooperate.  As  noted  above,  we 
applied  the  price  of  higher-quality  ores 
to  ore  of  lesser  manganese  content. 
Therefore,  our  choice  of  facts  available 
for  these  ores  was  adverse.  We  find  that 
Petitioner's  argument  for  use  of  more 
adverse  facts  available  is  not  persuasive 
We  have  discretion  to  choose  the 
appropriate  facts  available.  Cf.  Allied- 
Signal  Aerospace  Co.  v.  United  States, 
996  F.2d  1185,  1191  (Fed.  Cir.  1993) 
(Congress  has  "explicitly  left  a  gap  for 
the  agency  to  fill"  in  determining  what 


constitutes  the  best  information 
available).  We  are  not  required  to  use 
the  most  adverse  value  on  the  record  as 
adverse  facts  available.  Cf..  e.g.,  Saha 
Thai  Steel  Pipe  Co.,  Ltd.  v.  United 
States,  828  F.  Supp.  57,  62  (CIT  1993) 
("Commerce  need  not  unduly  apply  the 
highest  rate  *   *   *  as  BIA  for  non- 
cooperating  parties  when  Commerce  has 
credible  evidence  of  a  more  accurate 

rate"). 

Comment  6:  The  Ferro-Ligas  Group 
argues  that,  if  the  Department  continues 
to  apply  facts  available  to  manganese 
ores  obtained  from  affiliated  parties,  it 
should  limit  its  application  to  those 
specific  ores  which  were  identified  as 
major  inputs.  The  Ferro-Ligas  Group 
asserts  that,  in  accordance  with  the 
definition  provided  in  the  questionnaire 
response,  it  identified  eight  major 
inputs  purchased  from  affiliated  parties. 
It  claims  that  the  Department  did  not 
request  cost  or  market-price  information 
for  affiliated-party  inputs  other  than  the 
•major  inputs  nor  did  the  Department 
question  the  Ferro-Ligas  Group's 
definition  of  major  input.  Therefore,  the 
Ferro-Ligas  Group  concludes,  if  the 
Department  intends  to  use  adverse  facts 
available,  it  should  limit  its  application 
to  major  inputs,  citing  Olympic 
Adhesives  v.  United  States,  899  F.2d 
1565,  1574  (Fed.  Cir.  1990). 

Petitioner  argues  that  the  Department 
should  continue  to  value  manganese 
ores  classified  by  the  Ferro-Ligas  Group 
as  "minor  inputs"  at  the  same  price  as 
those  classified  by  the  Ferro-Ligas 
Group  as  "major  inputs,"  as  it  did  in  the 
preliminary  results.  It  slates  that  the 
Ferro-Ligas  Group  should  not  be 
permitted  to  treat  manganese  ore 
obtained  from  different  suppliers  as 
different  inputs.  Petitioner  asserts  that 
all  manganese  ores  are  major  inputs, 
regardless  of  their  origin,  and  should  be 
valued  in  the  same  manner.  Citing  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Newspaper  Printing  Presses 
From  Japan,  61  FR  38139,  38162  (July 
23,  1996),  Petitioner  argues  that  the 
Department  has  specifically  rejected  an 
attempt  by  a  respondent  to  portray  the 
same  basic  input  as  several  different 
components  based  on  the  different 
suppliers  from  which  it  was  obtained. 
Therefore,  Petitioner  requests  that  the 
Department  reject  the  Ferro-Ligas 
Group's  argument  for  these  reasons. 

Department's  Position:  We  agree  with 
Petitioner  that,  in  this  review,  the 
manganese  ores  represent  a  single  major 
input.  The  Ferro-Ligas  Group  identified, 
in  this  review,  charcoal,  coke,  and 
manganese  ores  as  major  inputs 
obtained  from  affiliated  suppliers 
(October  16,  1996,  Section  D  response  at 
9)  as  did  the  International  Trade 
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Commission  in  its  original  investigation 
(Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Silicomanganese 
from  Brazil,  the  People's  Republic  of 
China,  Ukraine  and  Venezuela,  Nos. 
731-TA-671  through  674,  USITC  Pub. 
2714  at  II-3  (December  1993)). 
Additionally,  Respondent  indicates  that 
it  relies  almost  exclusively  on 
manganese  ore  as  the  source  of 
meuiganese  in  its  production  process. 
Based  on  the  Ferro-Ligas  Group's 
representations  and  the  ITC's 
determination,  we  also  find  that 
manganese  ores  represent  a  major  input 
into  the  production  of  silicomanganese. 

We  have  rejected  the  Ferro-Ligas 
Group's  argument  that,  based  on  the 
supplier  or  geographical  origin,  the 
same  component  (manganese  ores) 
should  be  considered  to  reflect  many 
different  inputs.  Factors  such  as  the 
supplier  or  the  geographical  location 
from  which  the  inputs  were  obtained 
are  not  sufficient  to  warrant  different 
classification  of  an  input.  We  further 
note  that  we  have  specifically  rejected 
the  argiunent  that  a  foreign  like  product 
can  be  composed  of  numerous  minor 
inputs,  none  of  which  is  subject  to  the 
major  input  rule.  See.  e.g..  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Large  Newspaper  Printing 
Presses  From  Japan,  61  FR  38139,  38162 
(July  23,  1996). 

Comment  7:  Petitioner  argues  that  the 
Department  should  value  the  manganese 
ores  obtained  from  one  of  the  Ferro- 
Ligas  Group's  subsidiaries,  Sociedade 
Mineira  de  Mineracao  Ltd.  ("SMM"),  at 
the  higher  facts-available  amount 
instead  of  at  the  cost  reported  by  that 
subsidiary.  Petitioner  asserts  that  the 
Department  stated  in  its  preliminary 
results  that,  as  adverse  facts  available,  it 
applied  the  highest  price  to  the  reported 
consumption  quantities  for  all 
manganese  ores  purchased  from 
affiliated  parties.  However,  Petitioner 
notes,  with  respect  to  two  manganese 
ores  purchased  from  SMM,  the 
Department  did  not  apply  the  highest 
price  as  adverse  facts  available,  but 
instead  applied  an  average  COP  that  was 
reported  by  SMM.  Petitioner  argues  that 
the  cost  worksheet  for  SMM  submitted 
by  the  Ferro-Ligas  Group  establishes 
that  this  average  is  based  on  the  cost  of 
producing  several  products,  including 
quartz,  and  therefore  does  not  reflect 
SMM's  cost  of  producing  manganese 
ore.  In  addition.  Petitioner  claims,  the 
record  indicates  that  the  cost  of 
producing  quartz  is  significantly  lower 
than  the  cost  of  producing  manganese 
ore.  Petitioner  requests  that  the 
Department  apply,  as  adverse  facts 
available,  the  highest  manganese  ore 
cost,  transfer  price  or  fair  value  on 


record  to  value  the  manganese  ore 
produced  by  SMM. 

The  Ferro-Ligas  Group  argues  that  the 
Department's  calculations  significantly 
overstate  SMM's  production  cost 
because  the  Department  used  the  cost 
from  a  month  in  which  that  firm 
experienced  unusually  high  production 
costs.  The  Ferro-Ligas  Group  states  that, 
rather  than  inflate  the  value  of  inputs 
purchased  from  SMM,  the  Department 
should  decrease  its  valuation  to  reflect 
the  normal  production  costs  of  SMM 
during  the  POR.  Further,  the  Ferro-Ligas 
Group  argues  that  the  Department 
should  benchmark  its  transfer  prices 
against  a  six-month  cost  average  rather 
than  rely  solely  on  costs  during 
September  1995.  Finally,  the  Ferro-Ligas 
Group  contends  that  Petitioner  never 
supported  its  claim  that  manganese  ore 
production  costs  at  SMM  are  higher 
than  quartz  production  costs. 

Department's  Position:  We  have 
determined  that  it  is  inappropriate  to 
apply  the  adverse  facts-available  price 
(i.e.,  the  publicly  available  world  market 
price  for  manganese  ores)  to  ore 
supplied  by  SMM.  Petitioner  is  correct 
in  noting  that,  in  our  preliminary 
results,  we  did  not  apply  this  price  to 
ores  from  SMM.  However,  our  statement 
with  respect  to  SMM  was  overly  broad. 
Instead,  for  SMM,  we  used  the 
company's  reported  September  COP  in 
our  preliminary  results  because  that 
amount  exceeded  transfer  price  SMM 
charged  to  the  respondent.  The  Ferro- 
Ligas  Group  provided  aggregate  cost 
data  for  major  inputs  obtained  from 
SMM.  At  verification,  we  tested  this 
information  and  found  that  the  cost  data 
respondent  provided  reasonably 
reflected  the  actual  cost  of  inputs 
sourced  from  SMM.  Because  we  found 
that  the  transfer  price  reported  by  the 
Ferro-Ligas  Group  was  below  SMM's 
average  cost  for  these  inputs,  we  valued 
the  ore  at  its  higher  cost  pursuant  to 
section  773(f)(3)  of  the  Act. 

The  Department  agrees  with  the 
Ferro-Ligas  Group  regarding  the  prices 
at  which  inputs  obtained  from  SMM 
were  valued.  Rather  than  using 
September  cost  data  which  we  used  in 
the  preliminary  results,  the  SMM  ore 
value  in  the  Ferro-Ligas  Group 
submission  is  based  on  the  six-month 
average  production  cost.  As  noted  by 
the  Ferro-Ligas  Group,  September  costs 
were  unusually  high  and  production 
was  the  lowest  during  that  month. 
Therefore,  it  is  reasonable  to  value  ores 
obtained  from  SMM  at  the  six-month 
average  cost,  which  is  higher  than  the 
transfer  price. 

Comment  8:  The  Ferrc>-Ligas  Group 
argues  that  the  Department's  upward 
adjustment  to  CV  for  ICMS  and  IPI 


(value-added  taxes)  is  contrary  to  law 
and  inconsistent  with  the  Department's 
prior  decisions.  Citing  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Melamine  Institutional 
Dinnerware  from  Taiwan  ("Diimerware 
from  Taiwan").  62  FR  1726,  1732 
Oanuary  13.  1997).  the  Ferro-Ligas 
Group  contends  that  the  Department 
noted  correctly  in  that  notice  that  the 
ability  to  use  value-added-tax  ("VAT") 
credits  against  VAT  liabilities  generated 
in  connection  with  home  market  sales  is 
effectively  a  refund  or  remission.  The 
Ferro-Ligas  Group  suggests  that  the 
Department  adopt  the  position  it  took  in 
Dinnerware  from  Taiwan  and  apply  it  to 
this  proceeding. 

The  Ferro-Ligas  Group  asserts  that  the 
Department  should  not  include  VAT 
paid  on  inputs  in  CV  for  this  segment 
of  the  proceeding.  The  Ferro-Ligas 
Group  argues  that,  since  it  had  sufficient 
home  market  sales  to  absorb  the 
company's  VAT  credits  generated  in 
connection  with  export  production,  the 
Department  should  not  include  a  VAT 
surcharge  in  the  Ferro-Ligas  Group's  CV 
calculation. 

The  Ferro-Ligas  Group  alleges  that  the 
Department's  departure  from  the  Ferro- 
Ligas  Group's  accounting  treatment  of 
VAT  on  inputs  was  unlawful.  The 
Ferro-Ligas  Group  asserts  that,  like  other 
Brazilian  companies  and  in  accordance 
with  Brazilian  GAAP,  if  does  not 
include  the  VAT  paid  on  input 
purchases  in  cost  of  manufacturing  in 
its  normal  accounting  system.  In 
addition,  the  Ferro-Ligas  Group  argues 
that,  by  including  VAT  paid  on  inputs 
in  its  CV  calculation,  the  Department 
departed  from  the  Ferro-Ligas  Group's 
conventional  accounting  treatment  of 
these  taxes  in  identifying  costs  with 
production  for  export.  The  Ferro-Ligas 
Group  contends  that  the  record  contains 
no  finding  that  conventional  Brazilian 
GAAP  treatment  of  VAT  is 
unreasonable.  Moreover,  the  Ferro-Ligas 
Group  asserts,  since  the  Department 
only  departs  from  a  respondent's  normal 
treatment  of  costs  when  they  are 
unreasonable,  the  Department's 
deviation  in  this  instance  is 
unsupported. 

With  respect  to  ICMS  and  IPI.  the 
Ferro-Ligas  Group  claims  that  the 
Department  has  conceded  that  the  value 
of  taxes  paid  on  input  materials  is  fully 
credited  when  the  product  is  sold  in  the 
home  market.  The  Ferro-Ligas  Ck'oup 
argues  that  it  would  be  incorrect  to 
include  the  VAT  paid  on  inputs  in  the 
calculation  of  CV.  Moreover,  the  Ferro- 
Ligas  Group  asserts  that  the  inclusion  of 
VAT  on  inputs  is  contrary  to  the 
objective  of  a  CV  calculation  because, 
according  to  the  Department's  analysis. 
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this  expense  is  effectively  never 
incurred  in  connection  with  home 
market  sales.  Thus,  the  Ferro-Ligas 
Group  concludes,  while  other  cost 
componenU  in  a  CV  calculation  are 
designed  to  simulate  a  home  market 
sale,  the  Department  has  selectively 
incorporated  one  cost  element  (i.e.,  VAT 
on  inputs)  without  acknowledging  the 
full  offset  when  the  product  is  sold  in 
the  home  market.  The  Ferro-Ligas  Group 
requests  that  the  Department  make  a 
downward  adjustment  for  the  VAT- 
liability  benefit  that  accrues  on  home 
market  sales  for  the  company's  export 
sales. 

The  Ferro-Ligas  Group  contends  that 
the  Department  must  recognize  that  the 
VAT  credit  is  in  fact  a  disparity  in 
selling  circumstances  between  export 
sales  and  home  market  sjiles  that  must 
be  recognized  as  a  circumstance-of-sale 
adjustment.  The  Ferro-Ligas  Group 
argues  that,  with  regard  to  export  sales, 
the  VAT  paid  on  inputs  to  produce  the 
exported  product  is  freely  transferable 
as  a  credit  to  benefit  VAT  liability 
associated  with  home  market  sales. 
With  respect  to  home  market  sales,  the 
Ferro-Ligas  Group  argues  that  the  VAT 
paid  on  inputs  to  produce  the  product 
sold  in  the  home  market  is  not 
transferred  to  benefit  sales  in  other 
markets.  The  Ferro-Ligas  Group 
contends  that  the  VAT  paid  on  inputs 
to  produce  the  home  market  sale  is  fully 
absorbed  by  the  VAT  liability  generated 
when  the  home  market  sale  is  made. 

The  Ferro-Ligas  Group  concludes  by 
stating  that,  if  the  Department  insists 
upon  including  input  VAT  costs  in  CV, 
it  must  recognize  die  "VAT  credit 
generated  upon  export"  (i.e.,  credits 
against  payment  of  the  sort  of  VAT  paid 
by  its  domestic  customer)  ais  a 
circumstance-of-sale  adjustment 
Respondent  maintains  that  to  do 
otherwise  would  overlook  this  disparity 
in  selling  circumstances  between  U.S. 
and  home  market  sales  and  eliminate 
the  possibility  of  an  apples-to-apples 
comparison. 

Petitioner  argues  that,  contrary  to  the 
Ferro-Ligas  Group's  claims,  the 
Department  has  an  established  practice 
regarding  the  treatment  of  the  Brazilian 
ICMS  and  IPI  taxes  in  calculating  CV. 
Petitioner  contends  that  the 
Department's  practice  is  based  on 
section  773(e)(1)(A)  of  the  Act,  which 
requires  that  taxes  paid  on  inputs  be 
included  in  CV  where  the  taxes  are  not 
remitted  or  refunded  upon  exportation 
of  the  final  product.  Petitioner  states 
further  that  the  Department  has  already 
considered  and  rejected  the  Ferro-Ligas 
Group's  argument  that,  because  the 
amount  of  ICMS  and  IPI  taxes  paid  on 
inputs  used  in  producing  exported 


merchandise  is  credited  against  the 
liability  for  taxes  collected  on  home 
market  sales,  the  taxes  paid  on  inputs 
should  not  be  included  in  CV.  Petitioner 
states  that,  more  recently,  the 
Department  followed  its  practice  in  the 
final  results  of  the  1993-94  and  1994- 
95  administrative  reviews  on  silicon 
metal  from  Brazil.  Therefore,  Petitioner 
concludes,  the  Department  must  include 
the  ICMS  and  IPT  taxes  the  Ferro-Ligas 
Group  paid  on  inputs  in  the  CV  for  the 
final  results. 

Department's  Position:  We  have  an 
established  practice  regarding  the 
treatment  of  Brazilian  ICMS  and  IPI 
taxes  in  calcvdating  CV.  See,  e.g., 
Ferrosilicon  from  Brazil,  Final 
Redetermination  on  Remand  of  Sales  at 
Less  Than  Fair  Value,  at  10  (January  16, 
1996);  Ferrosilicon  from  Brazil,  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  59407, 
59414  (November  22,  1996);  Silicon 
Metal  From  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  in  Part,  63  FR  1954,  1965 
(January  14.  1997);  Silicon  Metal  From 
Brazil;  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Determination  Not  to  Revoke  in  Part,  62 
FR  1970, 1976  (January  14,  1997).  Our 
practice  is  governed  by  section 
773(e)(1)(A)  of  die  Act,  which  requires 
that  taxes  paid  on  inputs  be  included  in 
CV  when  such  taxes  are  not  remitted  or 
refunded  upon  exportation  of  the  final 
product.  We  have  considered  and 
rejected  in  other  cases  arguments 
similar  to  those  the  Ferro-Ligas  Group 
has  made  that,  because  the  amount  of 
ICMS  and  IPI  taxes  paid  on  inputs  used 
in  producing  exported  merchandise  is 
credited  against  the  liability  for  taxes 
collected  on  home  market  sales,  the 
taxes  paid  on  inputs  should  not  be 
included  in  CV. 

When  calculating  the  CV  for  the 
subject  merchandise,  the  Ferro-Ligas 
Group  did  not  include  the  ICMS  and  IPI 
taxes  paid  on  the  material  and  energy 
costs.  Section  773(e)  of  the  Act  directs 
us  to  exclude  from  CV  only  those 
internal  taxes  remitted  or  refunded 
upon  export.  Therefore,  if  the  taxes  paid 
on  production  inputs  are  neither 
remitted  nor  refunded  upon  exportation 
of  the  subject  merchandise,  as  in  the 
present  case,  the  ability  of  the 
manufacturer  to  recoup  this  tax  expense 
through  domestic  market  sales  is  not 
automatic  and  also  not  relevant.  Thus, 
we  calculated  the  ICMS  and  IPI  taxes  as 
a  percentage  of  the  total  purchases  of 
materials  and  energy,  and  we  added  this 
amount  to  the  reported  CV. 

Comment  9:  Tne  Ferro-Ligas  Group 
claims  that  the  Department  determined 


that  the  Brazilian  economy  was 
hyperinflationary  during  the  POR. 
Therefore,  the  Ferro-Ligas  Group  argues, 
rather  than  using  period  average  costs, 
the  Department  should  follow  its 
practice  and  use  monthly  costs  during 
the  POR.  The  Ferro-Ligas  Group  states 
that  the  Department  should  have 
calculated  costs  specifically  for  October, 
the  month  of  the  U.S.  sale.  The  Ferro- 
Ligas  Group  further  contends  that  there 
was  no  decision  prior  to  or  at  the  time 
of  the  preliminary  results  to  rescind  the 
Department's  earlier  determination  that 
Brazil  was  hyperinflationary  during  the 
POR.  The  Ferro-Ligas  Group  therefore 
argues  that  the  Department's 
determination  of  hyperinflation  dictates 
the  use  of  monthly  costs  when 
calculating  CV  to  be  compared  to  the 
U.S.  sale.  In  conclusion,  the  Ferro-Ligas 
Group  asserts  that,  if  the  Department 
maintains  its  method  of  calculating  cost 
of  manufacturing  (COM)  based  on 
adverse  facts  available,  the  Department 
should  use  the  hyperinflationary 
method  to  calculate  costs  for  October. 

Petitioner  contends  that,  because  the 
Brazilian  economy  was  not 
hyperinflationary  during  this  period,  the 
use  of  a  current-cost  methodology  in 
this  review  would  be  contrary  to  the 
Department's  well-established  practice. 
Department's  Position:  We  agree  with 
Petitioner.  Contrary  to  the  Ferro-Ligas 
Group's  assertion,  we  did  not  determine 
that  the  Brazilian  economy  was 
"hyperinflationary"  during  the  POR. 
Early  in  the  case,  we  issued  a  Section  D 
questionnaire  which  follows  a  current- 
cost  method  in  the  event  that  the 
Brazilian  economy  was  determined  to 
have  experienced  significant  levels  of 
inflation  during  the  relevant  period. 
However,  because  the  Brazilian 
economy  experienced  only  a  6.48- 
percent  compounded  inflation  rate  for 
the  six-month  cost  reporting  period,  we 
instructed  the  Ferro-Ligas  Group  to 
answer  the  original  standard 
questionnaire.  See  Letter  from  Office 
Director,  AD/CVD  Enforcement,  to 
Willkie  Farr  &  Gallagher  dated 
September  16, 1996.  Thus,  at  no  time 
did  we  identify  this  review  period  as 
one  in  which  Brazil  experienced  high 
inflation. 

Moreover,  the  Ferro-Ligas  Group's 
argument  that  it  would  be  more 
appropriate  to  use  October  costs  rather 
than  September  costs  is  also 
unsupported  by  the  evidence  on  record. 
The  inflation  rates  for  the  months  of 
September  and  October  were  negative 
[i.e.,  deflation  of  1.08  percent  and  2.3 
percent,  respectively).  Because 
restatement  of  each  of  the  Ferro-Ligas 
Group's  monthly  costs  was  not  possible 
within  the  time  constraints  of  the  case. 
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we  recalculated  the  company's  costs 
based  on  its  production  results  for  a 
selected  month,  September.  We  selected 
this  month  because  it  was  the  only 
month  for  which  we  could  obtain 
surrogate  manganese  ore  price  data. 
There  is  no  evidence  on  the  record  that 
would  indicate  that  the  month  of 
September,  which  falls  in  the  middle  of 
the  cost-reporting  period,  was  not 
representative  of  the  costs  or  price  level 
the  Ferro-Ligas  Group  experienced 
during  the  period. 

Comment  10:  Petitioner  argues  that 
the  Department  failed  to  include  profit 
in  its  calculation  of  CV.  Petitioner  states 
that  the  SAA  provides  three  alternative 
methods  for  calculating  profit  when  all 
relevant  sales  are  at  below-cost  prices. 
Petitioner  asserts  that  one  of  the 
alternative  methods  must  be  used  to 
determine  the  amount  of  profit  to 
include  in  CV  for  the  final  results. 
Petitioner  contends  that  there  is  no 
information  on  the  record  regarding  the 
amount  of  profit  realized  on  the  same 
general  category  of  product  as 
silicomanganese  because  all  of  the 
Ferro-Ligas  Group's  home  market  sales 
were  found  to  be  below  cost  and  there 
are  no  other  respondents  in  this 
administradve  review.  Therefore, 
Petitioner  contends  that  the  Department 
must  use  the  statute's  third  alternative 
method  to  determine  the  amount  of 
profit  that  must  be  included  in  CV  for 
the  final  results. 

Petitioner  asserts  that  if  the 
Department  decides  to  rely  on 
information  not  currently  on  the  record 
for  its  determination  of  the  amount  of 
profit,  the  information  must  be  made 
available  for  comment  by  the  parties  in 
accordance  with  section  782(g)  of  the 
Act. 

The  Ferro-Ligas  Group  argues  that 
there  is  no  presumption  that  the 
Department  must  include  a  positive 
value  for  profit  in  its  calculations.  The 
Ferro-Ligas  Group  argues  that,  if  the 
company  and  industry  are  not  profitable 
during  the  review  period,  then  the 
Department  should  not  include  a 
positive  profit  component.  The  Ferro- 
Ligas  Group  argues  further  that  the 
Department  should  not  both  increase 
costs  with  adverse  facts  available  and 
also  add  a  profit  component. 

Department's  Position:  Contrary  to  the 
Ferro-Ligas  Group's  assertion,  the  SAA 
requires  that  an  element  of  profit  be 
included  in  CV.  Aldiough  the  URAA 
and  the  subsequent  revisions  to  U.S.  law 
eliminated  the  use  of  a  minimum  profit, 
we  do  not  believe  that  it  eliminated  the 
presumption  of  a  profit  element  in  the 
calculation  of  CV. 

The  SAA  (at  page  839)  states: 
"because  constructed  value  serves  as  a 


proxy  for  a  sale  price,  and  because  a  fair 
sales  price  would  recover  SG&A 
expenses  and  woidd  include  an  element 
of  profit,  constructed  value  must 
include  an  amount  for  SCflcA  and  for 
profit"  (emphasis  added).  The  SAA 
further  specifies  that  "under  section 
773(e)(2)(A),  in  most  cases  Commerce 
would  use  profitable  sales  as  the  basis 
for  calculating  profit  for  purposes  of 
constructed  value"  (SAA  at  page  840). 
The  SAA  indicates  that  section 
773(e)(2)(B)  "establishes  alternative 
methods  for  calculating  amounts  for 
SG&A  expenses  and  profit  in  instances 
where  •   •   •  secUon  773(e)(2)(A)  cannot 
be  used  either  because  there  are  no 
home  market  sales  *   *   *  or  because  all 
such  sales  are  at  below-cost  prices." 
Therefore,  if  a  company  has  no  home 
market  profit  or  has  incurred  losses  in 
the  home  market,  the  Department  is  not 
instructed  to  ignore  the  profit  element, 
include  a  zero  profit,  or  even  consider 
the  inclusion  of  a  loss;  rather,  the 
Department  is  directed  to  find  an 
alternative  home  market  profit. 

In  addressing  whether  profit  can  be 
less  than  or  equal  to  zero,  we  first 
looked  to  the  definition  of  the  word 
profit.  Barron's  Financial  Guides: 
Dictionary  of  Finance  and  Investment 
Terms  (New  York:  Barron's  Educational 
Series.  1987)  defines  profit  as  the 
"positive  difference  that  results  from 
selling  products  and  services  for  more 
than  the  cost  of  producing  these  goods" 
and  also  the  "difference  between  the 
selling  price  and  the  purchase  price  of 
commodities  or  securities  when  the 
selling  price  is  higher"  (emphasis 
added).  Thus,  the  general  usage  of  the 
term  "profit"  explicitly  refers  to  a 
positive  figure. 

Regardless  of  the  general  definition  of 
the  word  profit,  a  clear  reading  of  the 
statute  indicates  that  a  positive  amount 
for  profit  must  be  included  in  CV.  First. 
we  note  that,  unlike  sections 
773(e)(2)(A)  and  773(e)(2)(B)  (i)  or  (ii). 
section  773(e)(2)(B)(iii)  specifically 
excludes  the  use  of  the  term  "actual 
profit"  and  instead  directs  us  to  use  any 
other  reasonable  method  that  does  not 
exceed  the  aihount  normally  realized  by 
the  industry  on  the  same  general 
category  of  products.  The  SAA  states 
that  there  is  no  hierarchy  between  the 
alternatives  in  773(e)(2)(B),  indicating 
that  in  some  instances  it  may  be  more 
appropriate  for  the  Department  to  ignore 
"actual  profit"  available  under  the  other 
two  alternatives  and  opt  instead  for 
some  other  reasonable  method  to  obtain 
a  normal  profit. 

Second,  we  note  that,  when  we  use 
home  market  or  third-country  prices  as 
the  basis  for  normal  value,  the  statute 
and  SAA  specifically  direct  us  to 


exclude  from  the  dumping  analysis  any 
below-cost  sal6s  when  the  volume  sold 
below  cost  in  the  home  market  or  third 
country  is  greater  than  20  percent 
(sections  773(b)  (1)  and  {2)(C)).  The 
presumption  that  normal  value  includes 
an  element  of  profit  is  so  strong  that  the 
post-URAA  statute  directs  us  to  use  one 
above-cost  home  market  sale  as  the  basis 
for  normal  value,  even  if  hundreds  of 
other  sales  have  below-cost  prices.  See 
section  773(b)(1)(B).  Moreover,  the 
exclusion  of  the  phrase  "in  the  ordinary 
course  of  trade"  (i.e.,  referring  to  above- 
cost  sales)  from  section  773(e)(2)(B)(iii) 
cannot  be  interpreted  to  mean  an 
analysis  using  below-cost  sales  could 
result  in  use  of  a  negative  or  zero  profit 
rate  in  CV  calculations.  As  the  SAA 
explains,  the  ordinary-course-of-trade 
phrase  is  excluded  in  order  to  allow  the 
Department  to  use  a  broader  category  of 
available  information  (SAA  at  page  841). 
Even  though  the  broader  category  may 
exclude  some  below-cost  sales,  it 
enables  the  Department  to  find  an 
overall  positive  profit  in  a  category  in 
which,  were  all  below -cost  sales 
excluded,  it  could  not  do  so. 
Furthermore,  it  would  be  incorrect  to 
interpret  the  statute  (and  redefine  the 
word  "profit")  in  such  a  way  that  would 
allow  for  a  loss  or  zero  profit  under 
section  773(e)(2)(B)(i)  when  the 
Department  has  bypassed  a  more  precise 
calculation  of  the  home  market  loss  on 
the  foreign  like  product  under  section 
773(e)(2)(A).  Therefore,  by  providing 
three  equal  alternatives  in  section 
773(e)(2)(B)  when  all  relevant  sales  are 
at  below-cost  prices  under  section 
773(e)(2)(A),  the  statute  directs  that  CV 
must  include  a  positive  profit  figure. 
See  Notice  of  Final  Determination  of 
Sales  at  LTFV:  Engineered  Process  Gas 
Turbo-Compressor  Systems,  Whether 
Assembled  or  Unassembled,  and 
Whether  Complete  or  Incomplete,  from 
Japan.  62  FR  24394  (May  5.  1997). 

Finally,  we  disagree  with  the  Ferro- 
Ligas  Group  that  we  should  not  both 
increase  costs  with  adverse  facts 
available  and  also  add  a  profit 
component.  Neither  the  law  nor  the 
SAA  supports  such  an  assertion.  The 
only  statutory  reference  to  adverse  facts 
available  for  purposes  of  identifying 
profit  is  the  statement  that  the  profit 
added  to  CV  under  the  third  alternative 
method  may  not  be  an  adverse  figure. 
The  adverse  facts-available  provision  is 
included  in  the  statute  to  ensure  that  a 
respondent  does  not  benefit  by 
withholding  information  which  only  it 
can  provide  and  we  resort  to  adverse 
facts  available  only  when  a  respondent 
has  failed  to  act  to  the  best  of  its  ability. 
Therefore,  because  the  sales  and  cost 
data  on  the  record  do  not  provide  a 
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basis  on  which  to  calculate  a  home 
market  profit  figure,  we  sought  to  find 
a  reasonable  method  under  section 
773(e)(2)(B)(iii)  to  derive  a  nonnal  profit 
rate.  For  these  final  results  we  have 
relied  on  the  profit  rate  of  10.22  percent, 
realized  by  one  of  the  Ferro-Ligas 
Group's  parents.  CVRD.  This  profit  rate 
represents  the  only  information  on  the 
record  that  we  believe  reasonably 
reflects  the  market  for  ferro-alloy  inputs. 
As  a  leader  in  the  mining  and  ore- 
processing  industries,  CVRD  has  a  profit 
rate  which  reasonably  reflects  an 
amount  normally  realized  in  the  home 
market  in  the  same  general  category  of 
products  as  the  subject  merchandise. 
The  income  of  CVRD  is  based  on  a  wide 
range  of  products  in  the  same  general 
category  of  products  as  the  foreign  like 
product  (i.e..  processed  ores  and 
minerals)  and  as  such  reflects  a  broader 
measure  of  profit  than  would  be  realized 
in  only  more  specific  market  sectors.  As 
a  supplier  to  the  Ferro-Ligas  Group, 
CVRD  is  subjected  to  the  same  market 
pressures  as  the  Ferro-Ligas  Group. 
Finally,  we  note  that,  although  CVRD's 
sales  results  include  export  activities, 
the  majority  of  CVRD's  sales  are  realized 
in  Brazil  and,  therefore,  its  profit  rate 
reasonably  reflects  that  of  the  Brazilian 

market. 

Comment  11:  The  Ferro-Ligas  Group 
argues  that  under  no  circumstances 
should  the  Department  impose  an 
antidumping  duty  rate  based  on  adverse 
inferences  that  is  higher  than  the 
highest  BL\  rate  from  prior  decisions.  It 
claims  that  it  requested  this  review 
because  it  had  made  sales  to  the  United 
States  which  generated  margins 
significantly  less  than  the  existing  BIA 
rate  of  64.93  percent.  It  cites  to  the 
opinion  in  Rhone  Poulenc  v.  United 
States.  899  F.2d  1185.1190  (1990),  that 
the  presumption  that  a  company  is 
currently  dumping  at  the  highest  prior 
margin  unless  the  company  can  prove 
otherwise,  'reflects  a  common-sense 
inference  that  the  highest  prior  margin 
is  the  most  probative  evidence  of 
current  margins  because,  if  it  were  not 
so,  the  importer,  knowing  of  the  rule, 
would  have  produced  current 
information  showing  the  margin  to  be 
less." 

Petitioner  argues  that  the  Department 
can  select  for  the  uncooperative  Ferro- 
Ligas  Group  the  higher  of  (1)  The 
highest  rate  calculated  for  any  firm  for 
the  same  class  or  kind  of  merchandise 
in  the  less-than-fair-value  (LTFV) 
investigation  or  any  prior  administrative 
review  or  (2)  the  highest  rate  calculated 
in  the  current  review  for  any  firm.  Thus, 
Petitioner  claims,  there  is  no  upper  limit 
on  the  rate  which  the  Department  may 
apply. 


Department'^  Position:  Although  the 
Ferro-Ligas  Group  did  not  cooperate  to 
the  best  of  its  ability  in  providing  all  of 
the  data  we  requested,  it  did  provide 
much  of  the  data  we  requested.  By  using 
a  combination  of  information  submitted 
in  response  to  our  questiormaire  and 
partial  facts  available  from  other 
sources,  we  have  been  able,  in  this 
review,  to  calculate  a  margin  for  the 
Ferro-Ligas  Group  by  comparing  the 
Ferro-Ligas  Group's  normal  value  and 
export  price  pursuant  to  section 
751(2)(A)  of  the  Act.  When  we 
determine  that  we  can  calculate  a 
margin,  we  follow  the  established 
statutory  methodology  for  calculating  a 
dumping  margin.  The  statute  contains 
no  provision  limiting  the  current 
calculation  of  a  margin  at  the  amount  of 
the  previous  margin.  Because  the  statute 
is  explicit  as  to  what  adjustments  and 
limits  are  permitted  within  its 
methodology,  the  application  of  the 
proposed  limit  is  simply  not  within  our 
discretion.  Further,  the  Rhone  Poulenc 
case  cited  by  Respondent  simply  allows 
the  Department  to  assign  a  margin  more 
adverse  than  the  most  recent  one  when 
a  foreign  exporter  does  not  cooperate  in 
a  review.  It  by  no  means  supports  the 
principle  that  the  inverse  is  also  true 
and  the  Department  is  required  to  find 
a  lower  dumping  margin  than  currently 
in  effect  whenever  a  firm  does  respond 
to  its  questiormaire. 

Furthermore,  the  Ferro-Ligas  Group 
cannot  argue  that  the  Department  is 
unable  to  exceed  the  previous  margin 
because  that  was  based  upon  BIA  and 
that  its  cooperation  in  this  review 
demonstrates  that  it  is  entitled  to  a 
lesser  number.  Our  BIA/facts-available 
practice  has  always  been  founded  on  the 
principle  that,  if  data  in  a  current 
review  reflect  a  higher  dumping  rate 
than  data  from  an  earlier  review,  we 
will  use  the  higher  current  data. 
Moreover,  the  fact  that  the  Ferro-Ligas 
Group  still  failed  to  act  to  the  best  of  its 
ability  in  providing  some  of  the  data 
requested  in  this  review  may  indicate 
that  the  risk  of  receiving  the  previous 
margin  was  not  sufficient  to  induce  the 
firm  to  provide  complete  data  in  the 
form  we  requested.  Although  the  Ferro- 
Ligas  Group  argues  that  it  determined  to 
seek  this  review  because  it  was  not 
dumping  at  the  margin  previously 
assigned  to  it,  the  evidence  on  the 
record  of  this  case  shows  that  such  a 
conclusion  was  not  well-founded.  We 
are  not  limited  in  our  margin 
calculations  by  the  expectations  of 
parties  requesting  reviews.  Therefore, 
we  have  assigned  to  the  Ferro-Ligas 
Group,  for  this  review,  the  margin 


calculated  based  upon  the  data  on  the 
record  of  the  current  review. 

Final  Results  of  Review 

As  a  result  of  our  analysis  of  the 
comments  received,  we  have 
determined  that  a  margin  of  88.87 
percent  is  applicable  to  the  Ferro-Ligas 
Group  for  the  period  June  17. 1994 
through  November  30,  1995. 

The  Department  shall  determine,  and 
the  U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service. 

Furthermore,  the  following  deposit 
requirement  will  be  effective  for  all 
shipments  of  subject  merchandise  from 
Brazil  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  these  final 
results  of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposit  rate  for  the 
reviewed  company,  the  Ferro-Ligas 
Group,  will  be  88.87  percent;  (2)  for 
merchandise  exported  by  manufactiuers 
or  exporters  not  covered  in  this  review 
but  covered  in  previous  reviews  or  the 
original  LTFV  investigation,  the  cash 
deposit  rate  will  continue  to  be  the  rate 
published  in  the  most  recent  final 
results  or  determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  an 
earlier  review,  or  the  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  that 
established  for  the  manufacturer  of  the 
merchandise  in  these  final  results, 
earlier  reviews  or  the  LTFV 
investigation,  whichever  is  the  most 
recent;  and  (4)  the  cash  deposit  rate  for 
all  other  manufacturers  or  exporters  will 
be  17.60  percent,  the  "all  others"  rate 
established  in  the  antidumping  duty 
order  (59  FR  55432,  November  7,  1994). 
These  cash  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 
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This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  the  APO  is  a  sanctionable 
violation. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(1)  of  the  Act  (19  U.S.C. 
1675(a)(1))  and  19  CFR  353.22. 

Dated:  July  8.  1997. 

Robert  S.  LaRaaM, 

Acting  Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  97-18582  Filed  7-14-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trad*  Administration 

[A-821-802} 

Amendment  to  the  Agreement 
Suspending  the  Antidumping 
investigation  on  Uranium  From  the 
Russian  Federation 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  May  7.  1997. 
ACTION:  Notice  of  Amendment  to  the 
Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
From  the  Russian  Federation. 

FOR  FURTHER  INFORMATKM  CONTACT: 

James  Doyle  or  Karla  Whalen,  Office  of 
Antidumping  Countervailing  Duty 
Enforcement,  Croup  III,  Office  7.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0159  or  (202)  482- 
0408,  respectively. 
summary:  On  May  7, 1997,  the 
Department  of  Commerce  (the 
Department)  and  the  Ministry  of  Atomic 
Energy  of  the  Russian  Federation 
(MINATOM)  signed  an  amendment  to 
the  Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
From  the  Russian  Federation,  as 
amended  (the  Suspension  Agreement). 
This  amendment  doubles  the  amount  of 
Russian-origin  uraniimi  which  may  be 
imported  into  the  United  States  for 
further  processing  prior  to  re- 
exportation. In  addition,  it  lengthens  the 


period  of  time  uranium  may  remain  in 
the  United  States  for  such  processing  to 
up  to  three  years. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  16, 1992,  the  Department 
and  MINATOM  signed  the  Suspension 
Agreement  on  uranium  and,  on  October 
30.  1992,  the  Suspension  Agreement 
was  published  in  the  Federal  Register 
(57  FR  49220,  49235).  On  March  11, 
1994,  the  Department  and  MINATOM 
signed  an  amendment  to  the  Suspension 
Agreement  on  uranium  and,  on  April  1, 
1994,  this  amendment  was  published  in 
the  Federal  Register  (59  FR  15373).  This 
amendment  provided  for  entry  of 
Russian  uranium  into  the  United  States 
based  on  a  concept  of  matched  sales 
between  the  United  States  and  Russian 
producers. 

On  October  3,  1996,  the  Department 
and  MINATOM  signed  two  amendments 
to  the  Suspension  Agreement.  One 
amendment  provided  for  the  sale  in  the 
United  States  of  feed  associated  with 
imports  of  low -enriched  uranium  (LEU) 
derived  from  high-enriched  uranium 
(HEU)  which  made  the  Suspension 
Agreement  consistent  with  the  USEC 
Privatization  Act.  The  second 
amendment  restored  previoiisly  unused 
quota  for  separative  work  units  (SWU), 
and  covered  Russian  uranium  which 
had  been  enriched  in  a  third  country 
within  the  terms  of  the  Suspension 
Agreement,  for  a  period  of  two  years 
from  the  effective  date  of  the 
amendment.  On  November  6, 1996,  both 
amendments  were  published  in  the 
Federal  Register  (61  FR  56665). 

On  August  16,  1996,  the  Department 
and  MINATOM  initialed  a  proposed 
amendment  regarding  the  re-export 
provision  of  the  Suspension  Agreement. 
The  amendment  extended  the  12  month 
limitation  up  to  36  months  and 
increased  the  amount  of  Russian 
Federation  uranium  which  could  enter 
the  United  States  for  further  processing 
from  3  million  pounds  U308  to  6 
million  pounds  U308.  The  Department 
subsequently  released  the  proposed 
amendment  to  interested  parties  for 
comment  After  careful  consideration  by 
the  Department  of  the  comments 
submitted  and  further  consultations 
between  the  two  parties,  the  Department 
and  MINATOM  signed  the  final 
amendment  in  its  initialed  form  in 
Moscow  on  May  7, 1997.  The  text  of  this 
amendment  follows  in  the  Annex  to  this 
notice. 


Dated:  June  12,  1997. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
A  dministration. 

Amendment  to  the  Agreement 
Suspending  the  Antidumping 
Investigation  on  Uranium  From  the 
Russian  Federation 

Consistent  with  the  requirement  of 
Section  734(1)  of  the  U.S.  Tariff  Act  of 
1930,  as  amended,  to  prevent  the 
suppression  or  undercutting  of  price 
levels  of  domestic  products  in  the 
United  States.  Section  IV  of  the 
Agreement  Suspending  the 
Antidumping  Investigation  on  Uranium 
from  the  Russian  Federation,  as 
amended  on  March  11,  1994.  (the 
Agreement)  is  amended  as  set  forth 
below.  All  other  provisions  of  the 
Agreement,  particularly  Section  VII, 
remain  in  force  and  apply  to  this 
Amendment. 

1.  The  following  paragraphs  replace 
Section  FV.H: 

For  purposes  of  permitting  processing 
in  the  United  States  of  uranium 
products  from  the  Russian  Federation, 
the  Government  of  the  Russian 
Federation  may  issue  re-export 
certificates  for  import  into  the  United 
States  of  Russian  uranium  products  only 
where  such  imports  to  the  United  States 
are  not  for  sale  or  ultimate  consumption 
in  the  United  States  and  where  re- 
exports will  take  place  within  12 
months  or  within  36  months  of  entry 
into  the  United  States  as  indicated  by 
the  importer  or  record  at  the  time  of 
entry. 

In  no  event  shall  an  export  certificate 
be  endorsed  by  the  Russian  Federation 
for  uranium  products  previously 
imported  into  the  United  States  under 
such  re-export  certificate.  Such  re- 
export certificates  will  in  no  event  be 
issued  in  amounts  greater  than  one 
million  pounds  U308  equivalent  per  re- 
export certificate. 

The  importer  of  record  must  specify  at 
the  time  of  entry  whether  it  will  re- 
export the  entered  material  under  the  12 
month  limitation  or  under  the  36  month 
limitation  (which  requires  additional 
certifications  as  noted  below). 

Re-export  certificates  issued  under  the 
12  month  limitation  shall  not  exceed 
three  million  pounds  U308  equivalent 
at  any  one  time. 

Additional  re-export  certificates  may 
be  issued  under  the  36  month  limitation 
as  long  as  the  total  amount  of  uranium 
products  entered  pursuant  to  re-export 
certificates  issued  (under  both  the  1 2 
month  and  36  month  limitations)  does 
not  exceed  six  million  pounds  U308 
equivalent  at  any  one  time. 
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For  re-exports  entered  under  the  36 
month  limitation,  the  importer  of  record 
must  provide  the  Department  with  the 
following  at  the  time  of  entry:  1) 
certification  that  it  will  ensure  re- 
exportation within  36  months  of  entry 
into  the  United  States;  2)  certification 
from  the  end-user  (hat  the  uranium 
products  will  not  be  sold,  loaned, 
swapped,  used  as  loan  repayments,  or 
utilized  other  than  for  re-export  in 
accordance  with  Section  FV.H  of  the 
suspension  agreement;  and  3) 
certification  from  the  U.S.  convertor 
and/or  enricher  and/or  fabricator,  as 
applicable,  that  the  uranium  products 
will  not  be  sold,  loaned,  swapped,  used 
as  loan  repayments,  or  utilized  other 
than  for  re-export  in  accordance  with 
Section  IV.H  of  the  suspension 
agreement  while  held  at  the  respective 
entity's  facility.  Liquidation  will  be 
suspended  for  all  such  entries  of 
uranium  products  which  are  covered  by 
the  36  month  re-export  certificates. 
Suspension  of  liquidation  will  be 
continued  for  each  such  entry  until  all 
uranium  products  covered  by  the 
respective  entries  are  re-exported  and 
the  Department  of  Commerce  has 
notified  Customs  that  the  relevant 
entries  may  be  hquidated. 

If  uranium  products  from  the  Russian 
Federation  are:  (A)  If  subject  to  the  12 
month  limitation,  not  re-exported 
within  12  months;  (B)  if  subject  to  the 
36  month  limitation,  not  re-exported 
within  36  months,  or  (C)  if  subject  to  the 
36  month  limitation,  sold,  loaned, 
swapped,  used  as  loan  repayments,  or 
utilized  other  than  for  re-export  in 
accordance  with  Section  FV.H  of  the 
Agreement,  the  Department  will  refer 
the  matter  to  Customs  or  the  Department 
of  justice  for  further  action  and  the 
United  States  will  promptly  notify  the 
Government  of  the  Russian  Federation 
and  the  two  govenunents  shall  enter 
into  consultations.  If  the  uranium 
products  are  not  re-exported  within  3 
months  of  the  referral  to  Customs  or  the 
Department  of  Justice  and  the  problem 
has  not  been  resolved  to  the  mutual 
satisfaction  of  both  the  United  States 
and  the  Russian  Federation,  the  volume 
of  the  uranium  products  entered 
pursuant  to  the  re-export  certificate  may 
be  counted  against  the  export  limit  in 
effect  at  such  time,  or,  if  there  is 
insufficient  quota,  the  first  available 
quota.  This  volume  may  be  restored  to 
the  export  limit  if  the  product  is 
subsequently  re-exported. 

The  Parties  agree  that  this 
Amendment  constitutes  an  integral  part 
of  the  Agreement. 

The  English  language  version  of  this 
Amendment  shall  be  controlling. 


Signed  on  this  7th  day  of  May,  1997. 

For  the  Ministry  of  Atomic  Energy  of  the 
Russian  Federation: 
N.N.  Yegorov. 

Deputy  Minister.  Ministry  of  Atomic  Energy 
of  the  Russian  Federation. 

For  the  United  States  Department  of 
Commerce: 
Robert  S.  LaRussa, 
Acting  Assistant  Secretary  for  Import 
Administration. 
(PR  Doc.  97-18449  Filed  7-14-97;  8:45  ami 

B4LiJNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-423-«06] 

Amended  Final  Affirmative 
Countervailing  Duty  Determinations; 
Certain  Cart>on  Steel  Products  From 
Belgium 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  The  appeal  of  the  court 
decision  in  Geneva  Steel  et  al.  v.  United 
States.  937  F.  Supp.  946  (CTF  1996) 
(Geneva  U]  has  been  dismissed.  Geneva 
Steel  et  al.  v.  United  States,  Appeal  No. 
97-1123  (Fed.  Cii.,  Feb.  27, 1997).  On 
April  18, 1997,  the  U.S.  Court  of 
International  Trade  (CIT)  vacated  that 
part  of  its  decision  in  Geneva  II  which 
pertained  to  Sidmar.  N.V.  (Sidmar). 
Therefore,  Commerce  is  amending  its 
final  affirmative  determinations  in  the 
countervailing  duty  investigations  of 
certain  steel  products  from  Belgium  in 
accordance  with  Geneva  II,  subject  to 
the  order  of  vacatur. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vincent  Kane  at  (202)  482-2815,  Office 
of  Antidumping/Countervailing  Ehity 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
Washington,  D.C.,  20230,  or  Duane 
Layton  at  (202)  482-5285,  Office  of  the 
Chief  Counsel  for  Import 
Administration,  U.S.  Department  of 
Commerce. 
EFFECTIVE  DATE:  July  15,  1997. 

SUPPI.EMENTARY  INFORMATION: 

Background 

In  Geneva  U,  the  CIT  affirmed 
Commerce's  redetermination  on  remand 
of  the  final  affirmative  determinations 
in  the  cotmtervailing  duty  investigations 
of  certain  steel  products  from  Belgium 
(58  FR  37273,  July  9, 1993,  as  amended 
by  58  FR  43749,  August  17,  1993).  In 
that  redetermination,  Conmierce 
addressed  six  issues,  which  had  been 


remanded  to  it  by  the  court  in  Geneva 
Steel  et  al.  v.  United  States,  914  F. 
Supp.  563  (CIT  1996)  (Geneva  I). 

The  first  issue  concerned  an  interest 
rate  reduction  on  a  loan  received  by 
Forge  de  Clabecq  (Clabecq).  In  the  final 
determinations.  Commerce  calculated  a 
benefit  for  the  favorable  interest  rate  on 
the  loan  but  failed  to  take  into  account 
an  interest  rate  reduction.  In  the 
redetermination.  Commerce 
recalculated  the  subsidy  rate  for  Clabecq 
to  take  into  account  the  interest  rate 
reduction  on  the  loan. 

The  second  issue  concerned 
Commerce's  calculation  of  the  benefit 
realized  by  Clabecq  in  converting  debt 
to  equity.  Commerce's  normal  practice 
in  calculating  the  benefit  from  debt-to- 
equity  conversions  is  to  select  a 
benchmark  price  for  the  equity  on  the 
date  on  which  the  equity  is  issued.  In 
the  final  determinations,  contrary  to  its 
normal  practice.  Commerce  calculated 
the  benefit  based  on  the  date  of  the 
agreement  to  convert  debt  to  equity.  In 
the  redetermination  on  remand, 
Commerce  recalculated  the  benefit 
based  on  the  date  of  issuance  of  the 
equity. 

The  third  issue  concerned 
Commerce's  decision  in  the  final 
determinations  to  use  the  price  of 
Cockerill  Sambre's  (Cockerill's)  and 
Clabecq's  publicly  traded  common 
shares  as  a  benchmark  in  determining 
whether,  and  to  what  extent,  the 
companies  benefited  from  selling  parts 
beneficiaries  (PBs)  to  the  Government  of 
Belgium  (GOB).  In  the  final 
determinations.  Commerce  gave  no 
explanation  for  its  selection  of  the 
common  shares  of  these  companies  as 
the  next  most  similar  publicly  traded 
shares  to  the  PBs.  In  the  remand 
determination.  Commerce  demonstrated 
from  evidence  on  the  record  that  the 
publicly  traded  shares  were  the  next 
most  similar  publicly  traded  shares. 

The  fourth  issue  concerned  whether 
Sidmar's  conversion  of  convertible 
debentures  (OCPCs)  to  PBs  was  on  terms 
consistent  with  commercial 
considerations.  In  the  final 
determinations,  Conmierce  did  not  view 
Sidmar  to  be  unequityworthy  and, 
therefore,  did  not  consider  whether  the 
company's  conversion  of  OCPCs  to  PBs 
was  on  terms  inconsistent  with 
commercial  considerations.  In  Aimcor, 
Alabama  Silicon,  Inc.  v.  United  States, 
871  F.  Supp.  447,  454  (CIT  1994)  and  in 
Geneva  I,  914  F.  Supp.  at  582,  the  CIT 
held  that  investment  in  a  company  may 
be  on  terms  inconsistent  with 
conmiercial  considerations,  despite  the 
fact  that  the  company  is  not 
unequityworthy.  Therefore,  the  court 
instructed  Commerce  to  determine 
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whether  Sidmar's  conversion  of  OCPCs 
to  PBs  was  on  terms  inconsistent  with 
commercial  considerations. 

In  its  redetermination  on  remand. 
Commerce  determined  that  the 
conversion  was  on  terms  inconsistent 
with  commercial  considerations.  In 
making  this  redetermination,  Commerce 
compared  the  price  paid  by  the  GOB  for 
the  PBs  to  the  value  of  a  non-publicly 
traded  common  share  of  Sidmar's  stock, 
as  reported  by  an  independent 
accounting  firm.  Before  comparing  the 
value  of  a  common  share  with  the  price 
paid  by  the  GOB  for  PBs,  Commerce 
compared  the  principal  characteristics 
of  Sidmar's  common  shares  and  PBs.  In 
comparing  the  price  of  Sidmar's  PBs  to 
the  value  of  its  common  stock. 
Commerce  made  adjustments  for 
differences  in  voting  rights,  dividend 
rights,  and  transferability.  On  this  basis 
Commerce  found  Sidmar's  conversion 
to  be  inconsistent  with  commercial 
considerations. 

We  note  that  in  the  final 
determinations,  Commerce  found  the 
conversion  of  Clabecq's  and  Cockerill's 
OCPCs  to  PBs  to  be  countervailable, 
based  on  a  comparison  of  the  prices  of 
the  PBs  to  the  market  prices  of  these 
companies'  publicly  traded  shares. 
However,  Commerce  made  no 
adjustment  in  the  final  determinations 
for  the  inferior  characteristics  of  these 
companies'  PBs  [i.e.,  inferior  voting 
rights,  dividend  rights,  and 
transferability).  In  the  redetermination 
on  remand.  Commerce  adjusted  for 
these  characteristics,  as  it  did  for  the 
conversion  of  Sidmar's  OCPCs  to  PBs. 

The  fifth  issue  concerned  the  early 
redemption  of  Sidmar's  preferred 
shares.  In  the  final  determinations. 
Commerce  found  that  Sidmar.  to  redeem 
its  preferred  shares  early,  paid  in  1991 
an  amount  equal  to  the  net  present 
value  of  the  amount  it  would  have  paid 
had  it  redeemed  the  shares  in  2004,  the 
original  redemption  date.  For  this 
reason,  Commerce  concluded  that  the 
redemption  was  not  inconsistent  with 
commercial  considerations.  In  its 
remand  order,  the  CIT  directed 
Commerce  to  explicate  the  record 
evidence,  which  the  agency  reviewed, 
in  determining  that  the  redemption  of 
the  preferred  shares  was  not  on  terms 
inconsistent  with  commercial 
considerations.  In  its  redetermination 
on  remand.  Commerce  detailed  in  full  - 
the  particulars  of  this  redemption  and 
demonstrated  from  evidence  on  the 
record  that  early  redemption  was 
requested  by  the  GOB  for  budgetary 
reasons  and  that  the  GOB  agreed  to 
accept  payment  of  the  net  present  value 
of  the  shares  rather  than  face  an 
uncertain  outcome  in  2004. 


The  sixth  issue  concerned 
Commerce's  determination  that  the 
GOB's  funding  of  additional  allowance 
benefits  under  the  Steel  Collective  Labor 
Convention  bestowed  a  recurring  benefit 
based  on  the  criteria  outlined  in  the 
allocation  section  of  the  General  Issues 
Appendix  (58  FR  37225,  July  9,  1993). 
The  CIT  found  that  Commerce  failed  to 
provide  an  explanation  and  evidence  to 
support  the  agency's  finding  that  the 
additional  allowance  benefits  were 
recurring.  In  its  redetermination  on 
remand.  Commerce  demonstrated  from 
evidence  on  the  record  that  steel  firms 
automatically  qualified  for  benefits  from 
prepensioning,  including 
reimbursements  from  the  GOB  for 
additional  allowance  payments,  and 
that  these  benefits  were  received  over  a 
long  period  of  time.  Therefore, 
Commerce  concluded  that  the  benefits 
were  reciuring. 

On  October  3,  1996,  Commerce 
published  notice  of  the  court  decision  in 
Geneva  II  (61  FR  51682).  In  that  notice 
the  agency  stated  that  it  must  continue 
to  suspend  liquidation  until  a 
"conclusive"  decision  in  this  action  is 
reached.  Because  the  appeal  filed  by 
Sidmar  challenging  the  court  decision 
in  Geneva  II  has  been  dismissed  and  the 
opportunity  for  further  appeals  has 
expired,  the  Department  is  amending 
the  rates  calculated  in  the  final 
determination  and  order,  subject  to  the 
order  of  vacatur  entered  by  the  CIT  on 
April  18,  1997.  The  new  rates  are  as 
follows: 

Certain  Hot-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Rate — 0.68  percent 
Cockerill — 23.15  percent 

Certain  Cold-Rolled  Carbon  Steel  Flat 
Products 

Country-Wide  Rate — 0.58  percent 
Cockerill — 23.15  percent 

Certain  Cut-To-Length  Carbon  Steel 
Plate 

Country-Wide  Rate — 5.92  percent 
Cockerill — 23.15  f)ercent 
Subsequent  to  our  final 
determinations  on  July  9,  1993,  the 
International  Trade  Commission  (ITC) 
issued  negative  determinations  with 
regard  to  injury  resulting  from  the 
importation  of  hot-rolled  and  cold- 
rolled  flat-rolled  carbon  steel  products 
from  Belgium  in  Certain  Steel  Products 
from  Belgium,  58  FR  43905  (ITC  August 
18,  1993).  These  determinations  were 
affirmed  by  the  CIT  in  decisions  issued 
on  December  30.  1994,  for  hot-rolled 
carbon  steel  products,  and  January  27, 
1995,  for  cold-rolled  carbon  steel 
products.  See  United  States  Steel 


Group— A  Unit  of  USX  Corp.  v.  United 
States,  873  F.  Supp.  673  (CIT  1994); 
Kem-Liebers  USA,  Inc.  v.  United  States, 
Slip  Op.  95-9  (1995  Q.  Int'l  Trade 
LEXIS  10).  The  decisions  of  the  CIT 
were  subsequentiy  affirmed  by  the  Court 
of  Appeals  for  the  Federal  Circuit  on 
August  29,  1996.  United  States  Steel 
Group  et  al.  v.  United  States,  96  F.3d 
1352  (Fed.  Cir.  1996),  reh'g  denied.  1996 
U.S.  App.  LEXIS  31227  (Nov.  21, 1996). 
Therefore,  we  will  instruct  Customs  to 
continue  to  suspend  liquidation  on 
entries  of  cut-to-length  carbon  steel 
plate  from  Belgium,  the  only 
merchandise  covered  by  the 
countervailing  duty  order  issued  on 
August  17,  1993  (58  FR  43749),  entered, 
or  withdrawn  from  warehouse,  for 
consumption  and  to  collect  cash 
deposits,  at  the  new  rates  on  all  such 
entries  made  on  or  after  publication  of 
this  notice  in  the  Federal  Register. 

Dated:  July  1.  1987. 
Roberr  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-18450  Filed  7-14-97;  8:45  am) 

BILUNQ  CODE  431(M«m-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atm<»pheric 
Administration 

[I.D.  0701 97AJ 

Small  Takes  of  Marine  Mammals 
incidental  to  Specified  Activities;  Oil 
and  Gas  Exploration  Drilling  Activities 
in  the  Beaufort  Sea 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Notice  of  receipt  of  application 
and  proposed  authorization  for  a  small 
take  exemption;  request  for  comments. 

SUMMARY:  NMFS  has  received  a  request 
frxjm  ARCO  Alaska,  Inc.,  (ARCO)  for  an 
authorization  to  take  small  numbers  of 
marine  mammals  by  harassment 
incidental  to  exploration  drilling 
activities  in  Camden  Bay,  Beaufort  Sea 
in  waters  off  Alaska.  Under  the  Marine 
Mammal  Protection  Act  (MMPA).  NMFS 
is  requesting  comments  on  its  proposal 
to  authorize  ARCO  to  incidentally  take, 
by  harassment,  small  numbers  of  ringed, 
bearded,  and  spotted  seals  and  possibly, 
bowhead  and  beluga  whales,  in  the 
above  mentioned  area  between  August 
1997  and  August  1998. 

DATES:  Comments  and  information  must 
be  received  no  later  than  August  14, 
1997. 
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ADDRESSES:  ComoienU  on  the 
application  should  be  addressed  to 
Michael  Payne,  Chief,  Marine  Mammal 
Division,  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway.  Silver 
Spring,  MD  20910-3225.  A  copy  of  the 
application,  an  environmental 
assessment  (EA)  and  a  list  of  references 
used  in  this  document  may  be  obtained 
by  writing  to  this  address  or  by 
telephoning  one  of  the  contacts  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  Office  of 
Protected  Resources.  NMFS,  (301)  713- 
2055,  Brad  Smith,  Western  Alaska  Field 
Office,  NMFS,  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  directs 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  marine  mammals 
by  U.S.  citizens  who  engage  in  a 
specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

■*    Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
neghgible  impact  on  the  species  or 
8tock(s),  will  not  have  an  urunitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  10,  1996  (61  FR  15884). 
NMFS  published  an  interim  rule 
establishing,  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  under  section 
101(a)(5)(D)  of  the  MMPA  for  activities 
in  Arctic  waters,  including  requirements 
for  peer-review  of  a  monitoring  program 
and  a  plan  of  cooperation  between  the 
applicant  and  affected  subsistence 
users.  For  additional  information  on  the 
procedures  to  be  followed  for  this 
authorization,  please  refer  to  that 
document. 

Summary  of  Request 

On  May  30.  1997,  NMFS  received  an 
application  from  ARCO  requesting  a  1- 
year  authorization  for  the  possible 
harassment  of  small  numbers  of  several 
species  of  marine  mammals  incidental 
to  moving  a  Concrete  Island  Drilling 
System  (CIDS)  from  Prudhoe  Bay  to 
Camden  Bay.  Alaska  and  drilling  an  oil 


exploration  well  at  that  location  during 
the  winter,  1997/98.  Essentially,  the 
project  has  several  stages  as  summarized 
below: 

(a)  Deballast  the  bottom-founded 
Global  Marine  Drilling  Co.  "Glomar 
Beaufort  Sea  #1 "  CIDS  and  move  it  to 
the  well  site  in  Camden  Bay  on  or  about 
August  15,  1997; 

(b)  Transport  drilling  supplies, 
materials  and  other  equipment  to  the 
CIDS.  Transport  fuel  from  Canada  to  the 

site; 

(c)  Warm  shutdown  mode  imtil  such 
time  as  ice  in  Camden  Bay  is  fully 
formed  (estimated  to  be  around 
November  1,  1997).  Crew  change  via 
helicopter  during  this  and  succeeding 

times; 

(d)  Drilling  operations  after  ice 
fonnation  on  or  around  November  1 . 
1997.  Drilling  and  well  testing 
operations  may  occur  from  that  date 
through  mid-May  1998; 

(e)  Cold  shutdown  mode  bom 
completion  of  drilling  and  well  testing 
operations  until  aroimd  July  1. 1998; 

and 

(f)  Towing  CIDS  from  Camden  Bay  by 
tug  boats  to  Prudhoe  Bay  or  another 
location. 

A  more  detailed  description  of  the 
work  planned  is  contained  in  the 
application  (ARCO  1997)  and  is 
available  upon  request  (see  ADDRESSES). 

Description  of  Habitat  and  Marine 
Mammals  Affected  by  the  Activity 

A  detailed  description  of  the  Beaufort 
Sea  ecosystem  and  its  associated  marine 
mammals  can  be  found  in  several 
documents  (NMFS  1996,  Minerals 
Management  Service  (MMS)  1992.  1996; 
NMFS  1989)  and  need  not  be  repeated 
here. 


Marine  Manunals 

The  Beaufort/Chukchi  Seas  support  a 
diverse  assemblage  of  marine  mammals 
including  bowhead  whales  [Balaena 
mysticetus),  gray  whales  {Eschrichtius 
robustus).  beluga  [Delphinapterus 
leucas),  ringed  seals  (Pboca  hispida], 
spotted  seals  [Phoca  largha)  and 
bearded  seals  (Erignathus  barbatus). 
Descriptions  of  the  biology  and 
distribution  of  these  species,  and  others, 
can  be  found  in  several  other  documents 
(LGL  and  Greeneridge  1996,  1997. 
Lentfer  1988,  MMS  1992,  NMFS  1989, 
1990  and  1996,  Small  and  DeMaster 
1995).  Please  refer  to  those  documents 
for  information  on  the  biology, 
distribution  and  abundance  of  these 
species. 

Potential  Impacts  on  Marine  Manunals 

Disturbance  by  noise  is  the  prini-jpdl 
means  for  potential  takings  by 


harassment  by  this  activity.  Vessels, 
aircraft,  and  drilling  activities  all 
provide  potential  sources  for  the 
harassment  of  marine  mammals  by 
noise  at  the  activity  site.  These  are 
summarized  below. 

Potential  Harassment  by  Vessel  Noise 

No  specific  acoustic  characterization 
of  the  CIDS  under  tow  has  been 
undertaken.  However,  the  tow  is 
performed  by  three  ocean-going  tugs  of 
a  type  that  are  commonly  used  for 
transport  activities  in  the  Beaufort  (e.g.. 
the  various  sealifts  to  the  oil  fields,  re- 
supply  of  offshore  drilling  operations, 
annual  barge  lifts  to  coastal 
communities). 

Detailed  information  about  noise 
levels  produced  by  marine  traffic 
employing  comparable  vessels  in  the 
Beaufort  Sea  is  available  elsewhere 
(Malme  et  al.  1989,  Richardson  and 
Malme  1993.  Richardson  et  al.  (1995)) 
and  is  incorporated  here  by  reference.  In 
summary,  bowheads  show  avoidance 
reactions,  at  times  being  displaced  by  as 
much  as  a  few  kilometers  (km) 
(Richardson  et  al.  1993),  to  ships  and 
boats  that  proceed  directly  toward  them 
but  then  frequently  return  to  whatever 
was  their  behavior  aspect  (swimming, 
feeding,  resting,  etc),  once  the  source  of 
the  disturbance  has  passed  (Richardson 
and  Malme  1993).  Bowheads  that  are 
actively  engaged  in  social  interactions 
or  mating  may  be  less  responsive  to 
boats  (Wartzok  et  al.  1989,  Richardson 
and  Malme  1993).  Wartzok  et  al.  (1989) 
also  found  that  bowheads  >1,640  ft 
(>500  m)  to  the  side  of  or  behind  a  small 
ship  seemed  unaffected  and  that 
bowheads  often  approached  within 
329-1640  ft  (100-500  m)  when  the  ship 
was  not  maneuvering  toward  the 
whales.  Approximately  1  percent  of 
bowheads  (based  on  subsistence 
harvested  animals)  show  scars  from 
collisions  with  vessel  propellers  (George 
et  al.  1994). 

In  addition  to  tugs  moving  the  CIDS. 
additional  vessel  traffic  will  consist  of 
barges  transporting  drilling  supplies 
from  Prudhoe  Bay  and  fuel  from  a  port 
in  the  Canadian  Arctic.  An  estimated 
ten  barge  loads  (two  barges  at  five  loads 
per  barge)  of  material  will  travel  after 
the  CIDS  to  the  well  location  from 
Prudhoe  Bay,  AK.  These  barges  will 
contain  the  drilling  supplies  and  other 
materials  needed  to  support  the 
operation  through  the  1997/98  winter 
drilling  season.  After  offloading  at  the 
CIDS  on  or  about  September  1,  1997. 
they  will  return  to  Prudhoe  Bay  area. 
This  activity  is  expected  to  occur  from 
about  August  27,  1997  to  about 
September  9,  1997,  weather  permitting. 
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In  addition  to  the  above  barges,  there 
will  be  two  barge  loads  (one  barge/two 
loads)  traveling  from  the  Canadian 
Beaufort  Sea  area  westward  to  the  CIDS 
to  provide  fuel  for  the  upcoming  drilling 
operations.  The  barge  will  offload  the 
fuel  at  the  CIDS  and  return  to  Canada 
area  as  soon  as  fuel  tra^nsfer  operations 
are  completed.  This  activity  is  expected 
to  occur  from  about  August  27  through 
September  9,  1997,  weather  permitting. 

There  is  no  evidence  from  past 
monitoring  programs  in  the  Beaufort  Sea 
that  marine  traffic  of  the  type  discussed 
above  causes  avoidance  reactions  in 
those  seal  species  which  may  be  present 
in  the  area.  Beluga  whales,  which 
migrate  through  the  Beaufort  Sea,  but  far 
to  the  north  of  the  activity,  have  shown 
strong  avoidance  at  great  distances  from 
tugboats,  especially  in  spring 
(Richardson  et  al.  1995). 

Potential  Hamssment  by  Aircraft  Noise 

Crew  changes  and  supplies  of  fresh 
food  will  be  handled  by  helicopter(s) 
based  in  Deadhorse,  AK.  Helicopters 
have  the  potential  to  harass  marine 
mammals.  However,  because  these 
flights  will  fly  mostly  over  land,  any 
potential  harassment  is  expected  to  be 
limited  to  seals  inhabiting  shore-fast  ice. 
Ringed  and  bearded  seals  hauled  out  on 
ice  often  dive  when  approached  by  low 
flying  aircraft  or  helicopters  (Harbo 
1972,  Bums  and  Frost  1979,  and  Allison 
1981  as  reported  in  Richardson  et  al. 
1995)  but  do  not  always  do  so  (e.g.. 
Bums  etal.  1982). 

As  detailed  in  Richardson  et  al. 
(1995).  reactions  of  ringed  seals 
concealed  in  subnivean  lairs  (below 
snow  on  ice)  varied  with  aircraft 
altitude  and  lateral  distance  (Kelly  et  al. 
1986).  Radiotelemetry  showed  that  some 
seals  left  the  ice  when  a  helicopter  was 
at  an  altitude  1,000  ft  (<305  m)  within 
1.25  mi  (2  km)  lateral  distance.  The 
noise  in  a  subnivean  lair  is  reduced  by 
snow  (Cummings  and  Holliday  1983). 
However,  counts  of  ringed  seal  calls  in 
water  suggests  that  seal  abundance  in 
one  area  subjected  to  low-flying  aircraft 
and  other  disturbances  was  similar  to 
that  in  less  disturbed  areas  (Calvert  and 
Stirling  1985). 

To  minimize  potential  harassment, 
NMFS  proposes  to  require  helicopters 
supplying  the  CIDS  to  maintain  an 
altitude  of  1,000  ft  (305  m)  until  within 
.5  mi  (.80  km)  of  the  CIDS,  except  in 
emergency  situations. 

Potential  Harassment  by  Drilling 
Operations 

The  CIDS  is  an  offshore  drilling 
platform  specifically  designed  to 
operate  in  relatively  shallow  30-50  ft 
(10-16  m)  Arctic  waters.  Although  close 


to  shore  (3.5  mi  (5.6  km)),  the  platform 
may  be  visible  to  those  few  bowheads 
that  approach  the  shoreline.  However, 
the  platform  should  not  be  visible  to  the 
great  majority  of  bowheads  which  will 
be  within  the  main  westward  migratory 
path  in  waters  65-165  ft  (20-50  m) 
deep.  During  1979-94.  only  about  3.0 
percent  of  the  bowheads  traveled  west 
within  12.5  mi  (20  km)  of  from  the 
barrier  islands  (LGL  and  Greeneridge 
1996).  While  the  platform  is  in  warm 
shutdown,  underwater  wideband  sound 
pressure  levels  (SPLs)  are  expected  to  be 
approximately  109  db  (re  1  piPa  ©  1  m) 
at  a  range  of  912  ft  (278  m)  with  running 
generators  as  the  only  significant  source 
of  man-made  sounds  from  the 
operations  during  this  period  (Hall  and 
Francine  1991).  Hall  and  Francine 
(1989)  report  that  13  bowhead  whales 
approached  to  within  656  ft  (200  m)  of 
a  stationary  drilling  platform  in  1989 
while  it  was  in  a  quiet  mode. 

Once  freeze-up  is  completed,  drilling 
operations  can  begin.  Hall  and  Francine 
(1991)  measured  the  SPL  from  a  CIDS  in 
the  Beaufort  Sea  at  134-137  dB  (re  1  uPa 
@  1  m)  after  freeze-up  at  656  ft  (200  m) 
and  89  dB  at  0.87  mi  (1.4  km) 
(Richardson  et  al.  1995).  While  SPLs  at 
this  level  of  intensity  are  considered  by 
NMFS  to  be  too  low  to  be  injurious  to 
piruiipeds.  there  may  be  some  effects  in 
the  immediate  vicinity  of  the  CIDS  due 
either  to  associated  sounds,  human 
activity,  or  the  structure  itself.  Frost  and 
Lowry  (1988),  for  example,  found  in 
springtime  that  densides  of  ringed  seals 
were  reduced  within  2.3  mi  (3.7  km)  of 
artificial  islands,  on  some  of  which 
drilling  was  underway.  Alternatively, 
the  creation  of  polynas  (areas  of  open 
water)  in  the  wake  of  artificial  islands, 
bottom  founded  structures,  or  occiuring 
naturally,  could  attract  seals.  This 
attraction  could  lead  to  increased 
mortality  by  predating  polar  bears, 
which,  by  spring,  could  lead  to  a  local 
decrease  in  the  seal  population. 

Potential  Effects  on  Subsistence  Needs 

Provided  the  mitigation  measures 
described  below  are  followed,  NMFS 
has  not  identified  any  unmitigable 
adverse  impacts  on  the  availability  of 
the  species  or  stock(s)  for  subsistence 
needs.  The  CIDS  will  be  placed  on 
location  by  September  1,  1997,  prior  to 
the  beginning  of  the  annual  bowhead 
whaling  season.  Also,  since  no  drilling 
operations  will  be  conducted  until  after 
freeze-up,  there  will  be  only  minimal 
noise  generatec  from  the  rig  that  could 
influence,  or  otherwise  impact, 
subsistence  whaling  operations.  It 
should  be  noted  that  the  CIDS  location 
is  approximately  35  mi  (56.3  km)  west 


of  the  Kaktovik  and  100  mi  (161  km) 
east  of  the  Nuiqsut  communities. 

Potential  Effect  on  Habitat 

The  CIDS  is  a  mobile  offshore  drilling 
unit  that  has  a  "footprint"  of  295  ft  (90 
m)  X  312.5  ft  (95.25  m).  The  temporary 
loss  of  this  area  is  negligible  when 
compared  to  the  size  of  the  nearshore 
Beaufort  Sea.  When  drilling  and  well- 
testing  operations  are  completed,  the 
well  will  be  plugged  and  abandoned  in 
accordance  with  MMS  and  Alaska  Oil 
and  Gas  Conservation  Commission 
regulations.  This  abandonment  will 
leave  the  project  area  in  essentially  an 
unmodified  condition,  since  there  will 
be  no  wellhead  or  other  structures 
remaining  above  the  ocean  floor.  In  the 
unlikely  event  that  there  is  a  significant 
oil  spill,  ARCO  has  prepared  an  oil 
discharge  prevention  and  contingency 
plan  (ODPCP)  specifically  for  the 
Warthog  #1  exploration  well.  The 
ODPCP  is  an  extensive  document  that 
addresses  spill  response,  several  spill 
scenarios,  cleanup  activities,  and 
numerous  other  aspects  of  oil  spill 
prevention  and  response. 

Potential  Impacts  on  Polar  Bears  and 
Walrus 

ARCO  believes  that  small  numbers  of 
polar  bears  (Ursus  maritimus]  and 
Pacific  walrus  [Odobenus  rosmanis) 
may  be  present  at  various  times  in  the 
drilling  area.  As  a  result.  ARCO  applied 
for  a  Letter  of  Authorization  from  the 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
for  the  taking  of  these  two  species 
incidental  to  the  Warthog  #1  drilling 
project.  This  authorization  was  granted 
by  the  USFWS  on  May  21,  1997,  under 
50  CFR  Part  18,  subpart  J. 

Mitigation 

Several  mitigation  measures  to  reduce 
the  potential  for  marine  mammal 
harassment  will  be  implemented  by 
ARCO  as  part  of  thefr  proposed  activity. 
These  include; 

(a)  Moving  the  CIDS  from  Prudhoe 
Bay  to  Camden  Bay  prior  to  the 
westward  migration  period  for  bowhead 
whales; 

fb)  Completion  of  supply  and 
construction  of  the  CIDS  prior  to  the 
start  of  the  Kaktovik  subsistence 
bowhead  hunt; 

(c)  Maintaining  the  CIDS  in  a  warm 
shutdown  mode  until  such  time  as  ice 
in  Camden  Bay  is  fully  formed  (e.g., 
during  the  time  period  for  bowhead 
whale  migration); 

(d)  Using  the  CIDS  platform  instead  of 
a  floating  platform,  or  semisubmersible 
platform  eliminating  the  need  for 
icebreaker  vessels: 
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(e)  Conducting  drilling  operations 
during  winter  months  instead  of  during 
the  open  water  season  as  done  in 
previous  years; 

(f)  Maintaining  the  CIDS  in  a  cold 
shutdown  mode  after  completion  of 
drilling  in  May  1998;  and 

(g)  Not  moving  the  CIDS  to  Prudhoe 
Bay  during  the  spring  bowhead 
migration  period. 

In  addition  to  mitigation  proposed  by 
ARCO  as  part  of  their  application, 
NMFS  will  caution  ARCO  from 
conducting  any  activities  relating  to  the 
operation  of  the  CIDS,  to  the  extent 
practicable,  in  the  vicinity  of  ice 
pressure  ridges  or  other  areas  where 
ringed  seal  lairs  may  be  present. 

Monitoring 

The  monitoring  program  wall  consist 
of  two  phases: 

Phase  I-Open  Water  Season.  Arco  will 
utilize  trained  personnel  onboard  the 
various  transport  vessels  to  conduct 
visual  observations  to  locate  and  assess 
the  behavior  of  those  six  species  of 
marine  mammals  that  are  known  to  use 
the  open-water  area  between  Prudhoe 
Bay  and  Camden  Bay.  The  monitoring 
program  will  commence  with  the 
movement  of  the  CIDS  to  Camden  Bay 
in  mid-  to  late- August  1997  and  will 
end  at  the  time  that  freeze-up  of 
Camden  Bay  is  complete.  Observers  will 
be  trained  by  a  marine  biologist 
(approved  in  advance  by  NMFS)  and  an 
experienced  Native  marine  mammal 
subsistence  hunter.  Both  of  these 
individuals  will  accompany  the  vessels 
transporting  the  CIDS  and  will  remain 
with  the  CIDS  until  freeze-up.  All 
marine  mammal  observations  will  be 
provided  daily  to  NMFS. 

NMFS  proposes,  as  part  of  this 
Authorization,  if  granted,  to  also  require 
the  above-mentioned  monitoring 
program  during  deballasting  and 
movement  of  the  CIDS  back  to  Prudhoe 
Bay,  or  another  location.  NMFS. 
however,  will  require  notification  if  the 
CIDS  is  to  be  moved  to  a  location  other 
than  between  Camden  Bay  and  Prudhoe 
Bay. 

Phase  Il-Ice  Season.  Although  not 
mentioned  in  the  application, 
monitoring  during  the  ice-drilling 
season  will  also  be  necessary.  However, 
because  of  the  low  expectation  of 
interactions  with  marine  mammals  that 
are  under  the  jurisdiction  of  NMFS, 
dedicated  observers  are  not  considered 
necessary.  As  a  result,  NMFS  proposes 
to  require  as  part  of  the  Authorization 
that  ARCO  instruct  the  polar  bear 
watchperson  to  maintain  a  sightings- 
and-behavior  log  for  seals  that  is 
separate  from  the  Polar  Bear  Sightings 
Log.  This  latter  reporting  requirement  is 


mandated  by  50  CFR  18.27  and  the 
Letter  of  Authorization  issued  to  ARCO 
by  the  USFWS  on  May  21.  1997. 

NMFS  does  not  propose  to  require 
any  seal  or  whale  monitoring  program 
during  the  cold  shutdown  phase. 

Reporting 

In  addition  to  daily  reporting  via 
radio  during  the  open  water  season. 
NMFS  proposes  to  require  ARCO  to 
submit  two  reports,  the  first  to  be 
submitted  60  days  after  starting  oil 
drilling  for  the  open-water  monitoring 
period.  The  second  report  will  be 
required  90  days  after  completion  of 
activities  authorized  for  marine 
mammal  takings. 

Consultation 

Under  section  7  of  the  Endangered 
Species  Act.  NMFS  has  begun 
consultation  on  the  proposed  issuance 
of  an  incidental  harassment 
authorization.  Consultation  will  be 
concluded  upon  completion  of  the 
comment  period  and  consideration  of 
those  comments  in  the  final 
determination  on  issuance  of  an 
authorization. 

National  Environmental  Policy  Act 
(NEPA) 

In  conjunction  with  this  notice. 
NMFS  has  released  an  EA  that  addresses 
the  impacts  on  the  human  environment 
from  issuance  of  the  authorization  and 
the  alternatives  to  the  proposed  action. 
A  copy  of  the  EA  is  available  upon 
request  (see  ADDRESSES). 

Conclusions 

NMFS  has  preliminarily  determined 
that  the  short-term  impact  of 
exploration  drilling  and  related 
activities  in  the  Beaufort  Sea  will  result, 
at  worst,  in  a  temporary  modification  in 
behavior  by  certain  species  of 
pinnipeds,  and  possibly  some 
individual  bowhead  or  beluga  whales. 
While  behavioral  modifications  may  be 
made  by  these  species  of  marine 
manunals  to  avoid  the  resultant  noise 
&om  tugs  either  towing  the  CIDS  or 
transporting  supplies,  or  due  to  drilling 
activities,  this  behavioral  change  is 
expected  to  have  a  negligible  impact  on 
the  animals. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  manmials  (which  vary  annually 
due  to  variable  ice  conditions  and  other 
factors)  in  the  activity  area,  the  number 
of  potential  harassment  takings  is 
estimated  to  he  small.  In  addition,  no 
take  by  injury  and/or  death  is 
anticipated  and  takes  will  be  at  the 
lowest  level  practicable  due  to 


incorporation  of  the  mitigation 
measures  mentioned  above.  No 
rookeries,  mating  grounds,  areas  of 
concentrated  feeding,  or  other  areas  of 
special  significance  for  marine 
mammals  occur  within  or  near  the 
planned  area  of  operations  during  the 
season  of  operations. 

Because  bowhead  whales  are  east  of 
the  area  in  the  Canadian  Beaufort  Sea 
until  late  August/early  September, 
moving  the  CIDS  during  August  is  not 
expected  to  impact  subsistence  hunting 
of  bowhead  whales. 

Appropriate  mitigation  measures  to 
avoid  an  unmitigable  adverse  impact  on 
the  availability  of  bowhead  whales  for 
subsistence  needs  is  expected  to  be  the 
subject  of  consultation  between  ARCO 
and  subsistence  users. 

Proposed  Authorization 

NMFS  proposes  to  issue  an  incidental 
harassment  authorization  to  ARCO  for 
the  possible  harassment  of  small 
numbers  of  several  species  of  marine 
mammals  incidental  to  moving  a  CIDS 
from  Prudhoe  Bay  to  Camden  Bay, 
Alaska  and  drilling  an  oil  exploration 
well  at  that  location  during  the  winter 
1997/98,  provided  the  above  mentioned 
mitigation,  monitoring  and  reporting 
requirements  are  incorporated.  NMFS 
has  preliminarily  determined  that  the 
proposed  activities  would  result  in  the 
harassment  of  only  small  numbers  of 
ringed  seals,  bearded  seals,  spotted  seals 
and,  possibly  bowhead  and  beluga 
whales;  will  have  a  negligible  impact  on 
these  marine  mammal  stocks;  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  these  stocks  for 
subsistence  uses. 

Information  Solicited 

NMFS  requests  interested  persons  to 
submit  comments,  information,  and 
suggestions  concerning  this  request  (see 
ADDRESSES). 

Dated:  July  9,  1997. 
Patricia  A.  Montanio, 

Deputy  Director,  Office  of  Protected 
Resources,  Natior}al  Marine  Fisheries  Service. 
[PR  Doc.  97-18463  Filed  7-14-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  070797O] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
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Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Ecosystem  and 
Habitat  Advisory  Panel  (E&H-AP). 

DATES:  The  meeting  will  be  held  July  29, 
1997,  from  8:30  a.m.  to  5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
The  Executive  Centre  Hotel,  Room  4003, 
1088  Bishop  Street,  Honolulu,  HI; 
telephone:  (808)  539-3000. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  Street,  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPLEMENTARY  INFORMATION:  The  E&H- 
AP  meeting  will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1 .  Draft  Fishery  Management  Plan 
(FMP)  amendments  for  Essential  Fish 
Habitat  (EFH); 

2.  Final  region- vdde  coral  reef 
assessment; 

3.  Summary  of  recent  activities 
(humpback  whale  sanctuary,  Guam  land 
use.  Commonwealth  of  Northern 
Mariana  Islands  Farallon  de  Medinilla 
Environmental  Impact  Statement 
survey);  and 

4.  Other  business  as  required. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds,  (808)  522-8220 
(voice)  or  (808)  522-8226  (fax),  at  least 
5  days  prior  to  meeting  date. 

Dated:  July  8,  1997. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  97-18465  Filed  7-14-97;  8:45  am) 

BILUNG  CODE  3510-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  062797E] 

Marine  Mammals;  Permit  No.  837 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Receipt  of  application  for 
amendment  and  issuance  of 
amendment. 

SUMMARY:  Notice  is  hereby  given  that 
the  National  Marine  Mammal 
Laboratory,  Alaska  Fisheries  Science 
Center,  NMFS,  7600  Sand  Point  Way 
NE,  BIN  C15700,  Seattle,  WA  98119- 
0070,  has  requested  an  amendment  to 
Permit  No.  837,  and  an  amendment  has 
been  issued  authorizing  the  conduct  of 
a  portion  of  the  proposed  research. 
DATES:  Written  comments  must  be 
received  on  or  before  August  14,  1997. 
ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring,  MD  20910  (301/713- 
2289);  and 

Regional  Administrator,  Alaska 
Region,  NMFS,  P.O.  Box  21668,  Juneau, 
AK  99802-1668  (907/586-7221). 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits  and 
Documentation  Division.  F/PRl,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
particular  amendment  request  would  be 
appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  permit  no.  837, 
issued  on  June  4,  1993  (58  FR  33085)  is 
requested  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seg.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  and  the  Fur  Seal  Act  of  1966, 
as  amended  (16  U.S.C.  1151  et  seq). 

Permit  no.  837  authorizes  the  permit 
holder  to  capture,  restrain,  shear-mark, 
sample  and  handle  up  to  30,000 
Northern  fur  seals  [Callorhinus  ursinus) 
over  a  5-year  period,  and  to  collect  parts 
from  dead  animals.  The  Permit  Holder 


now  requests  the  following;  1)  biopsy 
sampling  of  up  to  120  female  seals  (60 
seals  on  St.  Paul.  60  on  St.  George).  A 
total  of  1.200  fur  seal  pups  and  1,200 
non-pups  may  be  harassed  incidentally 
during  the  course  of  this  activity;  2) 
tissue  sampling  (i.e.,  hair,  skin,  blubber, 
muscle  and  liver)  of  up  to  120  already 
deceased  juvenile  male  seals  (60  on  St. 
Paul,  60  on  St.  George);  and  3)  capjjjire 
and  recapture  of  up  to  20  adult  female 
seals  on  Bogoslof  Island  to  study 
foraging  behavior.  Each  seal  will  be 
instrumented  with  a  satellite  tag  and/or 
time-depth  recorder  and  VHF 
transmitter  via  5-minute  epoxy  glue; 
flipper  tagged,  weighed,  measured,  and 
released.  At  recapture,  the  instruments 
will  be  removed  and  the  animals  will  be 
weighed,  measured,  administered  an 
enema  and  released.  Some  of  these  seals 
may  be  sedated  with  Valium.  At  each 
capture,  the  seal  will  be  given  an 
intramuscular  injection  of  oxytocin  and 
milk  sampled.  Up  to  2.000  pups  and 
2,000  non-pups  may  be  incidentally 
harassed  during  the  course  of  this 
activity. 

The  biopsy  portion  of  the  research 
described  in  item  1,  above,  must  be 
conducted  during  the  current  summer 
season,  and  activities  are  scheduled  to 
t)egin  on  July  5,  1997.  This  work  can 
only  be  done  during  the  next  two 
months  before  the  animals  are  preparing 
to  leave  on  migration,  and  a  delay  in 
this  work  will  compromise  the  existing 
data  series  on  co-dependent  parameters 
also  being  collected  this  year.  In  light  of 
the  time  constraints  and  the  unique 
research  opportunity  that  would 
otherwise  be  lost,  pursuant  to  Section 
104(c)(3)(A)  of  the  Marine  Mammal 
Protection  Act  and  50  CFR  216.33(e)(6) 
of  the  MMPA  regulations,  we  issued  an 
amendment  to  Permit  No.  837 
authorizing  the  conduct  of  the  biopsy 
sampling. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  July  3. 1997. 
Art  JeSers. 

Acting  Chief,  Permits  and  Documentation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-18464  Filed  7-14-97;  8:45  ami. 
BILUNG  CODE  3S1&-22-F 


37886 


Federal  Register  /  Vol.  62.  No.  135  /  Tuesday,  July  15,  1997  /  Notices 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  and  Man-Made  Ftber 
Textile  Products  Produced  or 
Manufactured  in  Bahrain 

July  9^1997. 

AGEflcY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION;  Issuing  a  directive  to  the 

Commissioner  of  Customs  increasing 

limits. 

EFFECTIVE  DATE:  July  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT 

Janet  Heinzen.  Lntemational  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port  or 
call  (202)  927-5850.  For  information  on 
embargoes  and  quota  re-openings,  call 
(202)482-3715. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Executive  Order  11651  of  March 
3,  1972.  as  amended;  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  Uruguay  Round  Agreements 
Act. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263, 
published  on  December  17,  1996).  Also 
see  61  FR  68241,  published  on 
December  27.  1996. 

The  letter  to  the  Commissioner  of 
Customs  and  the  actio  a*  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
TroyH-Cribb, 

Chainnan.  Ck)nimittee  for  the  Implementation 
of  Textile  Agreements. 

CommittK  for  the  Implementation  of  Textile 
Agreements 

July  9.  1997. 

Commissioner  of  Customs. 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 


issued  to  you  on  December  20, 1996.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  Bber.  silk  blend  and  other 
vegetable  fiber  textile  products,  produced  or 
manufactured  in  Bahrain  and  exported 
during  the  twelve-month  period  which  began 
on  January  1.  1997  and  extended  through 
December  31, 1997. 

Effective  on  July  15, 1997,  you  are  directed 
to  increase  the  limits  for  the  following 
categories,  as  provided  for  in  the  Uruguay 
Round  Agreements  Act  and  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limits 

Groupl 

237,  239.  330-336. 

43,850,596  square 

338.  339,  340- 

meters  equivalent 

342,  345,  347. 

348-354.  359, 

431--436.  438- 

440.  442-448. 

459,  630-636, 

638,  639,  640- 

647.  648,  649. 

650-654.  659, 

831-836,  838, 

839.  840,  842- 

847,  850-852.  858 

and  859,  as  a 

group. 

Sut><eve<  in  Group  1 

340/640 

270,971  dozen  of 

which  not  more  than 

205,129  dozen  shall 

be  in  Categories 

340-Y/640-Y2. 

'  The  limits  have  not  Ijeen  ac^usted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,  1996. 

2  Category  340-Y:  only  HTS  numbers 
6205  20.2015,  6205.20.2020,  6205.20.2046, 
620520.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  numt>ers  6205.30.2010. 
6205.30.2020,  6205.30.2050  and 

6205.30.2060. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C  553{aJ(l). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  97-18509  Filed  7-14-97;  8:45  am] 

BnjJNG  CODE  3S1(MM-F 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Visa  Requirements  for 
Certain  Cotton  and  Man-Made  Fiber 
Textile  Products  Produced  or 
Manufactured  in  Peru 

July  9,  1997. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  amending 

visa  requirements. 

EFFECTIVE  DATE:  July  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-4212. 

SUPPLEMENTARY  INFORMATION: 
Authority:  Executive  Order  11651  of  March 

3,  1972,  as  amended:  section  204  of  the 
Agricultural  Act  of  1956.  as  amended  (7 
U.S.C.  1854);  Urugviay  Round  Agreements 
Act. 

Effective  on  July  15,  1997.  for  goods 
produced  or  manufactured  in  Peru,  a 
peirt-category  visa  will  no  longer  be 
required  for  textile  products  in  part- 
Categories  338-S. 339-S, 607-K  and 
607-O.  regardless  of  the  date  of  export. 
Appropriate  whole  category  visas  will 
still  be  required. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  61  FR  66263. 
published  on  December  17,  1996).  Also 
see  51  FR  4409,  published  on  February 

4,  1986. 

The  letter  to  the  Conunissioner  of 
Customs  and  the  actions  taken  pursuant 
to  it  are  not  designed  to  implement  all 
of  the  provisions  of  the  Uruguay  Round 
Agreements  Act  and  the  Uruguay  Roimd 
Agreement  on  Textiles  and  Clothing,  but 
are  designed  to  assist  only  in  the 
implementation  of  certain  of  their 
provisions. 
Troy  H.  Cribb, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Inqilenwntation  of  Textile 
Agreements 

July  9, 1997. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  January  30.  1986,  as 
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amended,  by  the  Chairman.  Committee  for 
the  Implementation  of  Textile  Agreements. 
That  directive  directs  you  to  prohibit  entry  of 
certain  cotton,  wool  and  man-made  fiber 
textile  products,  produced  or  manufactured 
in  Peru  wl^ich  were  not  properly  visaed  by 
the  Government  of  Peru. 

Effective  on  July  15,  1997,  you  are  directed 
to  no  longer  require  a  part-category  visa  for 
shipments  of  goods  in  part-Categories  338- 
S ',  339-S  2,  607-K  3  and  607-O *  which  are 
produced  or  manufactured  in  Peru, 
regardless  of  the  date  of  exprart.  Appropriate 
whole  category  visas  will  still  be  required. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fail  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Troy  H.  Cribb, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

(FR  Doc.  97-18510  Filed  7-14-97;  8:45  am) 
BILUNG  COOE  3S10-OR-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  97-C0009] 

CSA,  Inc.,  a  Corporation;  Provisional 
Acceptance  of  a  Settlement  Agreement 
and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  acceptance  of  a 

settlement  agreement  under  the 

Consumer  Product  Safety  Act. 

SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordemce  with  the 
terms  of  16  CFR  1118.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  CSA.  Inc.,  a 
corporation. 

DATES:  Any  interested  persons  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  July  30, 
1997. 


'  Category  338-S:  only  HTS  numbers 
6103.22.0050,  6105.10.0010.  6105.10  0030, 
6105.90  8010.  5109  10.0027.  6110  20.1025, 
6110.20.2040.  6110.20.2065.  6110  90  9068. 
6112.11.0030  and  6114.20.0005 

2 Category  339-S:  only  HTS  numbers 
6104  22.0060.  6104.29.2049.  6106  10.0010, 
6106.10.0030.  6106.90.2510,  6106.90.3010, 
6109.10.0070,  6110.20J030.  6110,20.2045, 
6110.20.2075.  6110.90.9070.  6112  11.0040, 
6114.20.0010  and  6117.90  9020 

'Category  607-K:  all  HTS  numbers  except 
5509.52.0000.  5509.61.0000.  5509.91.0000  and 
5510.20.0000. 

*  Category  607-O:  only  HTS  numbers 
5509.52.0000,  5509.61.0000.  5509.91.0000  and 
5510.20.0000. 


ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  97-C0009,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melvin  I.  Kramer.  Trial  Attorney.  Office 
of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207:  telephone  (301) 
504-0626. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  July  9.  1997. 
Sadye  £.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement  and 
Order,  entered  into  between  CSA,  Inc., 
a  corporation  (hereinafter.  "CSA").  and 
the  staff  of  the  Consumer  Product  Safety 
Commission  (hereinafter.  "stafT"). 
pursuant  to  the  procedures  set  forth  in 
16  CFR  1118.20,  is  a  compromise 
resolution  of  the  matter  described 
herein,  without  a  hearing  or 
determination  of  issues  of  law  and  fact. 

The  Parties 

2.  The  "Staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(hereinafter,  "Commission"),  an 
independent  federal  regulatory  agency 
of  the  United  States  government, 
established  by  Congress  pursuant  to 
section  4  of  the  Consumer  Product 
Safety  Act  (hereinafter,  "CPSA").  as 
amended.  15  U.S.C.  2053. 

3.  Respondent  CSA  is  a  corporation 
organized  and  existing  under  the  laws  of 
the  State  of  Massachusetts  with  its 
principal  corporate  offices  located  at  14 
Norfolk  Ave..  South  Easton,  MA  02375. 

Staff  Allegations 

4.  Section  15(b)  of  the  CPSA.  15 
U.S.C.  2064(b).  requires  a  manufactxirer 
of  a  consumer  product  who,  inter  alia, 
obtains  information  that  reasonably 
supports  the  conclusion  that  the 
product  either.  (1)  contains  a  defect 
which  could  create  a  substantial 
product  hazard  or  (2)  creates  an 
uiu^asonable  risk  of  serious  injury  or 
death,  to  immediately  inform  the 
Commission  of  the  defect  or  risk. 

5.  From  approximately  February 
1995-April  1996  CSA  imported  and 
sold  in  the  U.S.  under  its  private  label. 
"E-Force".  approximately  340.000  rider- 
type  exercise  products,  style  T1200 
Cross  Trainer. 

6.  Beginning  in  April  of  1995.  CSA 
began  receiving  consumer  complaints 
about  welds  on  the  apparatus  breaking 


or  failing,  suddenly  and  without 
warning,  causing  the  user  to  fall  and  be 
injured.  CSA  failed  to  report  this  to  the 
Commission. 

7.  Not  until  April  18,  1996.  after 
learning  of  at  least  52  such  incidents  of 
weld  failure,  many  of  which  reported 
suffering  personal  injuries,  did  CSA 
finally  file  a  report  with  the 
Commission. 

8.  Although  CSA  obtained  sufficient 
information  to  reasonably  supfMjrt  the 
conclusion  that  the  exercise  apparatus 
contained  a  defect  which  could  create  a 
substantial  product  hazard,  or  created 
an  unreasonable  risk  of  serious  injury  or 
death,  it  failed  to  report  such 
information  to  the  Conunission  as 
required  by  section  15(b)  of  the  CPSA, 
15  U.S.C.  2064(b).  This  is  a  violation  of 
section  19(a)(4)  of  the  CPSA,  15  U.S.C. 
2068(a)(4). 

9.  CSA's  failure  to  report  to  the 
Commission,  as  required  by  section 
15(b)  of  the  CPSA.  15  U.S.C.  2064(b), 
was  committed  "knowingly",  as  that 
term  is  defined  in  Section  20(d)  of  the 
CPSA,  15  U.S.C.  2069(d),  and  CSA  is 
subject  to  civil  penalties  under  section 
20  of  the  CPSA. 

Response  of  CSA 

10.  CSA  denies  that  its  exercise 
apparatus  identified  in  paragraph  5 
above  contains  a  defect  which  creates  or 
could  create  a  substantial  product 
hazard  within  the  meaning  of  section 
15(a)  of  the  CPSA,  15  U.S.C.  2064(a).  or 
creates  an  unreasonable  risk  of  serious 
injur>'  or  death,  and  further  denies  an 
obligation  to  report  information  to  the 
Commission  under  section  15(b)  of  the 
CPSA,  15  U.S.C.  2064(b).  Since  CSA 
believes  that  it  had  no  obligation  to 
report  the  incidents  of  injury  regarding 
the  E-Force  to  the  Commission,  it  did 
not  knowingly  fail  to  report  these 
incidents  to  the  Commission  as  required 
by  section  15(b)  of  the  CPSA,  15  U.S.C. 
2064(b).  and  thus  denies  it  is  subject  to 
civil  penalties  under  section  20  of  the 
CPSA,  15  U.S.C.  2069. 

11.  Despite  believing  that  its  product 
was  not  defective  or  unsafe,  CSA 
voluntarily  reported  to  the  CPSC  and 
voluntarily  conducted  a  corrective 
repair  of  the  E-Force. 

12.  By  entering  into  the  Settlement 
Agreement  and  Order.  CSA  does  not 
admit  any  liability  or  wrongdoing.  This 
Settlement  Agreement  and  Order  is 
agreed  to  by  CSA  to  avoid  incurring 
l^al  costs  and  adverse  publicity  and 
does  not  constitute,  and  is  not  evidence 
of.  or  admission  of  any  liability  or 
wrongdoing  by  CSA. 
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Agreement  of  the  Parties 

13.  The  Commission  has  jurisdiction 
in  this  matter  for  purposes  of  entry  and 
enforcement  of  this  Settlement 
Agreement  and  Order. 

14.  CSA  knowingly,  voluntarily  and 
completely  waives  any  rights  it  may 
have  (1)  to  an  administrative  or  judicied 
hearing  with  respect  to  the 
Commission's  claim  for  a  civil  penalty, 
(2)  to  judicial  review  or  other  challenge 
or  contest  of  the  validity  of  the 
Commission's  action  with  regard  to  its 
claim  for  a  civil  penalty,  (3)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  section  15(b)  of 
the  CPSA.  15  U.S.C.  2064(b).  has 
occurred,  (4)  to  a  statement  of  findings 
of  fact  and  conclusions  of  law  with 
regard  to  the  Commission's  claim  for  a 
civil  penalty,  and  (5)  to  any  claims 
under  the  Equal  Access  to  Justice  Act. 

15.  This  Settlement  Agreement  and 
Order  settles  any  allegations  of  violation 
of  section  15(b)  of  the  CPSA  regarding 
the  exercise  apparatus  described  above. 
It  becomes  effective  only  upon  its  final 
acceptance  by  the  Commission  and 
service  of  the  incorporated  Order  upon 
Respondent. 

16.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  the  Commission  shall 
plate  this  Agreement  and  Order  on  the 
public  record  and  shall  publish  it  in  the 
Federal  Register  in  accordance  with  the 
procedure  set  forth  in  16  CFR 
1118.20(e).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
the  Settlement  Agreement  and  Order 
within  15  days,  the  Agreement  and 
Order  shall  be  deemed  finally  accepted 
on  the  16th  day  after  the  date  it  is 
published  in  the  Federal  Register,  in 
accordance  with  16  CFR  118.20(1). 

17.  Upon  final  acceptance  of  this 
Setdement  Agreement  and  Order,  the 
Commission  shall  issue  the  attached 
Order,  incorporated  herein  by  reference. 

18.  The  provisions  of  this  Settlement 
Agreement  and  Order  shall  apply  to 
CSA  and  its  successors  and  assigns. 

19.  For  purposes  of  section  6(b)  of  the 
CPSA,  15  U.S.C.  2055(b).  this  matter 
shall  be  treated  as  if  a  complaint  had 
issued,  and  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

20.  This  Agreement  may  be  issued  in 
interpreting  the  Order.  Agreements, 
understandings,  representations,  or 
interpretations  made  outside  of  this 
Settlement  Agreement  and  Order  may 
not  be  used  to  vary  or  to  contradict  its 
terms. 

Dated:  May  8,  1997. 


CSA.  Inc. 

Frederic  Snyderman, 

President  and  Treasurer. 

The  Consumer  Product  Safety  Commission 

David  Schmeltzer. 

Associate  Executive  Director,  Office  of 

Compliance. 

Eric  L  Stone. 

Director,  Division  of  Administrative 

Litigation.  Office  of  Compliance. 

Dated:  May  22,  1997. 
Melvin  I.  Kramer, 

Trial  Attorney,  Division  of  Administrative 
Litigation,  Office  of  Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  between  Respondent  CSA, 
Inc.  ("CSA"),  a  corporation,  and  the 
staff  of  the  Consumer  Product  Safety 
Commission,  and  the  Commission 
having  jurisdiction  over  the  subject 
matter  and  over  CSA,  and  it  appearing 
the  Settlement  Agreement  is  in  the 
public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be  and  hereby  is  accepted, 
and  it  is 

Further  Ordered,  that  upon  final 
acceptance  of  the  Settlement 
Agreement,  CSA  shall  pay  to  the  Order 
of  the  Consumer  Product  Safety 
Commission  a  civil  penalty  in  the 
amount  of  One  Hiuadred  Thousand  and 
00/100  Dollars  ($100,000.00)  to  be  paid 
in  three  installments  of  $25,000, 
$25,000  and  550,000.  The  first  $25,000 
payment  will  be  due  within  twenty  (20) 
days  after  service  upon  Respondent  of 
the  Final  Order  of  the  Commission 
accepting  this  Settlement  Agreement. 
Thereafter.  CSA  agrees  to  pay  $25,000 
withir  one  year  of  the  date  of  the  first 
payment,  and  $50,000  within  two  years 
of  the  date  of  the  first  payment.  Payment 
of  the  total  $100,000  civil  penalty  shall 
settle  fully  the  staffs  allegations  set 
forth  in  paragraphs  4  through  9  of  the 
Settlement  Agreement  and  Order.  Upon 
the  failure  by  CSA  to  make  a  payment 
or  upon  the  making  of  a  late  payment 
(as  determined  by  the  postmark  on  the 
envelope)  by  CSA  (a)  the  entire  amount 
of  the  civil  penalty  shall  be  due  and 
payable,  and  (b)  interest  on  the 
outstanding  balance  shall  accrue  and  be 
paid  at  the  federal  legal  rate  of  interest 
under  the  provisions  of  28  U.S.C.  1961 
(a)  and  (b). 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  9th  day  of  July,  1997. 

By  Order  of  the  Commission. 
Sadye  E.  Dunn, 

Secretary,  Consumer  Product  Safety 
Commission. 
(FR  Doc.  97-18575  Filed  7-14-97;  8:45  am) 
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CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  97-C0008] 

Dots,  Inc.,  a  Corporation;  Provisional 
Acceptance  of  a  Settlement  Agreement 
and  Order 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Provisional  Acceptance  of  a 

Settlement  Agreement  under  the 

Consumer  Product  Safety  Act. 

summary:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1605.13(d).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Dots,  Inc.,  a 
corporation. , 

DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  July  30, 
1997. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  vmtten  comments  to  the 
Comment  97-C0008,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Kacoyanis,  Trial  Attorney, 
Office  of  Compliance  and  Enforcement, 
Consumer  Product  Safety  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0626. 

SUPPt^MENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated:  July  8.  1997. 
Sadye  E.  Dunn, 

Secretary. 

Settlement  Agreement  and  Order 

1.  Dots.  Inc.  (hereinafter, 
"Respondent"),  a  corporation  enters 
into  this  Settlement  Agreement 
(hereinafter,  "Agreement")  with  the  staff 
of  the  Consumer  Product  Safety 
Commission,  and  agrees  to  the  entry  of 
the  Order  incorporated  herein.  The 
purpose  of  this  Agreement  and  Order  is 
to  settle  the  staffs  allegations  that 
Respondent  sold  and  offered  for  sale,  in 
commerce,  certain  100%  rayon  sheer 
skirts  and  100%  reverse  fleece  cotton 
sweatshirts  that  failed  to  comply  with 
the  Clothing  Standard  for  the 
Flammability  of  Clothing  Textiles 
(hereinafter,  "Clothing  Standard!'),  16 
CFR  part  1610,  in  violation  of  section  3 
of  the  Flammable  Fabrics  Act  (FFA),  15 
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U.S.C.  1192.  The  Respondent  enters  into 
this  Agreement  and  Order  for  settlement 
purposes  only  and  denies  each  and 
every  allegation  asserted  by  the  staff  of 
the  Consumer  Product  Safety 
Commission. 

/.  The  Parties 

2.  The  "staff"  is  the  staff  of  the 
Consumer  Product  Safety  Commission 
(Thereinafter,  "Commission"),  an 
independent  regulatory  commission  of 
the  United  States  Government 
established  pursuant  to  section  4  of  the 
Consumer  Product  Safety  Act  (CPSA). 
15  U.S.C.  2053. 

3.  Respondent  Dots,  Inc.  is  a 
corporation  organized  and  existing 
under  the  laws  of  the  State  of  Ohio  with 
principal  corporate  offices  at  30801 
Carter  Street,  Solon,  OH  44139. 

n.  Allegations  of  the  Staff 

A.  Rayon  Sheer  Skirts 

4.  Between  April  1994  and  August 
1994.  Respondent  sold,  or  offered  for 
sale,  in  commerce,  4,788  100%  sheer 
rayon  skirts. 

5.  The  skirts  identified  in  paragraph  4 
above  are  subject  to  the  Clothing 
Standard.  16  CFR  Part  1610,  issued 
under  section  4  of  the  FFA,  15  U.S.C. 
1193. 

6.  The  staff  tested  one  of  the  skirts 
identified  in  paragraph  4  above  for 
compliance  with  the  requirements  of  the 
Clothing  Standard.  See  16  CFR  1610.3 
and  .4.  The  tested  skirt  violated  the 
requirements  of  the  Clothing  Standard. 

7.  Respondent  knowingly  sold  or 
offered  for  sale  in  commerce,  the  skirts 
identified  in  paragraph  4  above,  as  the 
term  is  defined  in  section  5(e)(4)  of  the 
FFA.  15  U.S.C.  1194(e)(4),  in  violation 
of  section  3  of  the  FFA,  15  U.S.C.  1192, 
for  which  a  civil  penalty  may  be 
imposed  pursuant  to  section  5(e)(1)  of 
the  FFA,  15  U.S.C.  1194(e)(1). 

8.  On  August  5,  1994,  the  staff 
informed  Respondent  that  the  skirts 
identified  in  paragraph  4  above  failed  to 
comply  with  the  Clothing  Standard  and 
requested  it  to  review  its  entire  product 
line  for  other  potential  violations. 

B.  Reverse  Fleece  Cotton  Sweatshirts 

9.  Between  July  1995  and  February 
1996,  Respondent  sold,  or  offered  for 
sale,  in  commerce,  29,107  reverse  fleece 
100%  cotton  sweatshirts. 

10.  The  sweatshirts  identified  in 
paragraph  9  above  are  subject  to  the 
Clothing  Standard,  16  CFR  Part  1610, 
issued  under  section  4  of  the  FFA,  15 
U.S.C.  1193. 

1 1 .  The  staff  tested  one  of  the 
sweatshirts  identified  in  paragraph  9 
above  for  compliance  with  the 


requirements  of  the  Clothing  Standard. 
See  16  CFR  1610.3  and  .4.  The  tested 
sweatshirt  violated  the  requirements  of 
the  Clothing  Standard. 

12.  Respondent  knowingly  sold,  or 
offered  for  sale,  in  commerce,  the 
sweatshirts  identified  in  paragraph  9 
above,  as  the  term  is  defined  in  section 
5(e)(4)  of  the  FFA,  15  U.S.C.  1194(e)(4), 
in  violation  of  section  3  of  the  FFA,  15 
U.S.C.  1192,  for  which  a  civil  penalty 
may  be  imposed  pursuant  to  section 
5(e)(1)  of  the  FFA,  15  U.S.C.  1194(e)(1). 

13.  On  January  29, 1996,  the  staff 
informed  Respondent  that  the 
sweatshirts  identified  in  paragraph  9 
above  failed  to  comply  v^th  the 
Clothing  Standard  and  requested  it  to 
review  its  entire  product  line  for  other 
potential  violations. 

HI.  Response  of  Respondent 

14.  Respondent  specifically  denies  the 
allegations  of  the  staff  set  forth  in 
paragraphs  4  through  13  above  that  it 
knowingly  sold,  or  offered  for  sale,  in 
commerce,  100%  rayon  skirts  and 
reverse  fleece  100%  cotton  sweatshirts 
that  did  not  meet  the  requirements  of 
the  FFA  and  the  Clothing  Standard. 

15.  Respondent  states  that  it  ordered 
the  100%  rayon  skirts  and  reverse  fleece 
100%  cotton  sweatshirts  identified  in 
paragraphs  4  and  9  above  from  reliable 
vendors  who  purported  to  sell  to 
Respondent  rayon  skirts  and  reverse 
fleece  cotton  sweatshirts  that  complied 
with  all  laws,  including  the  Flammable 
Fabrics  Act  and  the  Clothing  Standard. 

16.  Further,  Respondent  makes  no 
admission  of  any  fault,  liability,  or 
statutory  violation,  nor  does  this 
Agreement  constitute  an  admission  that 
a  civil  penalty  is  appropriate  or  ihat  the 
money  referenced  in  the  accompanying 
Order  constitutes  a  civil  penalty.  Any 
payment  referenced  in  the  attached 
Order  is  solely  to  setde  the  staffs 
contention  that  a  civil  penalty  is 
appropriate. 

rV.  Agreement  of  the  Parties 

17.  The  Commission  has  jurisdiction 
over  Respondent  and  the  subject  matter 
of  this  Settlement  Agreement  and  Order 
under  the  Consumer  Product  Safety  Act, 
15  U.S.C.  2051  et  seq.,  the  Flammable 
Fabrics  Act  (FFA).  15  U.S.  C.  1191  et 
seq.;  and  the  Federal  Trade  Commission 
Act  (FTCA),  15  U.S.C.  41  et  seq. 

18.  This  Agreement  is  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  Respondent 
or  a  determination  by  the  Commission 
that  Respondent  knowingly  violated  the 
FFA  and  the  Clothing  Standard.  This 
Agreement  becomes  effective  only  upon 
its  final  acceptance  by  the  Commission 


and  service  of  the  incorporated  Order 
upon  Respondent. 

19.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  the  procedures  set  forth  in  16  CFR 
1605.13(d).  If  the  Commission  does  not 
receive  any  written  request  not  to  accept 
the  Settlement  Agreement  and  Order 
within  15  days,  the  Settlement 
Agreement  and  Order  will  be  deemed  to 
be  finally  accepted  on  the  16th  day  after 
the  date  it  is  published  in  the  Federal 
Register. 

20.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission  and  issuance  of  the  Final 
Order,  Respondent  knowingly, 
voluntarily,  and  completely  waives  any 
rights  it  may  have  in  this  matter  (1)  to 
an  administrative  or  judicial  hearing,  (2) 
to  judicial  review  or  other  challenge  or 
contest  of  the  validity  of  the 
Commission's  actions,  (3)  td  a 
determination  by  the  Commission  as  to 
whether  Respondent  failed  to  comply 
with  the  FFA  and  the  Clothing  Standard 
as  aforesaid.  (4)  to  a  statement  of 
findings  of  facts  and  conclusions  of  law, 
and  (5)  to  any  claims  under  the  Equal 
Access  to  Justice  Act. 

21.  The  parties  agree  that  this 
Settlement  Agreement  and  Order 
resolve  the  allegations  herein  and  upon 
final  acceptance  of  this  Settlement 
Agreement  by  the  Commission  and 
issuance  of  the  Final  Order,  the 
Commission  specifically  waives  its  right 
to  initiate  any  civil,  administrative,  or 
criminal  action  against  the  Respondent, 
its  shareholders,  officers,  directors, 
employees,  agents,  successors,  and 
assigns  with  respect  to  those  alleged 
violations. 

22.  Upon  final  acceptance  by  the 
Commission  of  this  Settlement 

•Agreement  and  Order,  the  Commission 
shall  issue  the  attached  Order 
incorporated  herein  by  reference. 

23.  A  violation  of  the  attached  Order 
shall  subject  Respondent  to  appropriate 
legal  action. 

24.  The  Commission  may  disclose  the 
terms  of  this  Consent  Agreement  to  the 
public  consistent  with  section  6(b)  of 
the  CPSA,  15  U.S.C.  2055(b). 

25.  Agreements,  imderstandings, 
representations,  or  interpretations  made 
outside  this  Settlement  Agreement  and 
Order  may  not  be  used  to  vary  or 
contradict  its  terms. 

26.  The  provisions  of  the  Settlement 
Agreement  and  Order  shall  apply  to 
Respondent  and  each  of  its  successors, 
assigns,  agents,  representatives,  and 
employees,  directly  or  through  any 
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corporation,  subsidiary,  division,  or 
otlier  business  entity,  or  through  any 
agency,  device,  or  instrumentality. 

Dated:  May  16,  1997. 
Respondent  DOTS,  Inc. 
Robert  Gliclc, 

President,  Dots.  Inc.,  30801  Carter  Street, 
Solon.  OH  44139 

Commission  Staff 
Eric  L.  Stone, 

Director,  Division  of  Administrative 

Litigation,  Office  of  Compliance. 

David  Sciuneltzer, 

Assistant  Executive  Director,  Office  of 

Compliance.  Consumer  Product  Safety 

Commission.  Washington,  DC 20207-0001. 

Dated:  May  19,  1997. 
Dennis  C.  Kacoyanis, 
Trial  Attorney, 
Donald  G.  Yelenik, 

Trial  Attorney,  Division  of  Administrative 
Litigation.  Office  of  Compliance. 

Order 

Upon  consideration  of  thQ  Settlement 
Agreement  entered  into  between 
Respondent  Dots,  Inc.  (hereinafter, 
"Respondent"),  a  corporation,  and  the 
staff  of  the  Consumer  Product  Safety 
Commission  ("Commission");  and  the 
Commission  having  jurisdiction  over 
the  subject  matter  and  Respondent:  and 
it  appearing  that  the  Settlement 
Agreement  and  Order  is  in  the  public 
interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  and  Order  be  and  hereby  is 
accepted,  as  indicated  below;  and  it  is 

Further  Ordered,  that  Respondent  pay 
to  the  United  States  Treasury  a  civil 
penalty  of  Fifty  Thousand  Dollars 
(S50.000.00)  within  twenty  (20)  days 
after  service  upon  Respondent  of  the 
Final  Oixler. 

Provisionally  accepted  and  Provisional 
Order  issued  on  the  8th  day  of  July,  1997. 

By  Order  of  the  Commission. 
Sadye  E.  Dunn. 

Secretary,  Consumer  Product  Safety 
Commission. 
(FR  Doc.  97-18574  Filed  7-14-97;  8:45  am] 

MLUNG  CODE  OSS-OI-M 


DEPARTMENT  OF  DEFENSE 

Offic«  of  the  Secretary 

List  of  Instttutions  of  Higher  Education 
Ineligible  for  Federal  Funds 

AGENCY:  Department  of  Defense. 
action:  Notice. 

SUMMARY:  This  document  is  published 
to  identify  institutions  of  higher 
education  that  are  ineligible  for 


contracts  and  grants  by  reason  of  a 
determination  by  the  Secretary  of 
Defense.  It  also  implements  the 
requirements  set  forth  in  the  Omnibus 
Consolidated  Appropriations  Act  of 
1997  and  32  CFR  part  216.  The 
institutions  of  higher  education  so 
identified  are: 

City  College  of  San  Francisco,  San  Francisco, 

California 
Mills  College,  Oakland,  California 
Kenyon  College,  Gambler,  Ohio 
Washington  College  of  Law  of  American 

University,  Washington,  DC 
Hamline  University  School  of  Law,  St.  Paul, 

Minnesota 
Ohio  Northern  University  College  of  Law, 

Ada,  Ohio 
University  of  Oregon  School  of  Law,  Eugene, 

Oregon 
Willamette  University  College  of  Law,  Salem, 

Oregon 
St.  Mary's  University  School  of  Law,  San 

Antonio,  Texas 
William  Mitchell  College  of  Law.  St.  Paul. 

Minnesota 

The  Omnibus  Consolidated 
Appropriations  Act  of  1997  provides 
that  schools  prohibited  by  state  laws  or 
court  rulings  from  providing  the 
requisite  degree  of  access  would  not  be 
denied  funding  prior  to  one  year 
following  the  effective  date  of  that  law 
(i.e.,  not  until  March  29,  1998). 
However,  that  provision  applies  only  to 
funds  from  agencies  other  than  the 
Department  of  Defense,  which  is  bound 
by  provisions  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  1995. 
Therefore,  the  Secretary  of  Defense  has 
determined  that  the  following 
institutions  of  higher  education  prevent 
recruiter  access  to  campuses,  students, 
or  student  information  and  are  ineligible 
for  DoD  contracts  and  grants. 

Asnuntuck  Community-Technical  College, 

Enfield,  Connecticut 
Capital  Community-Technical  College, 

Hartford,  Connecticut 
Central  Connecticut  State  University,  New 

Britain,  Connecticut 
Charter  Oak  State  College,  Newington, 

Connecticut 
Connecticut  Community-Technical  College, 

Winsted,  Connecticut 
Eastern  Connecticut  State  University, 

Willimantic,  Connecticut 
Gateway  Community-Technical  College, 

North  Haven,  Connecticut 
Housatonic  Community-Technical  College, 

Bridgeport,  Connecticut 
Manchester  Community-Technical  College, 

Manchester,  Connecticut 
Middlesex  Community-Technical  College, 

Middletown.  Connecticut 
Naugatuck  Community-Technical  College, 

Waterfoury,  Connecticut 
Norwalk  Community-Technical  College. 

Norwalk,  Connecticut 
Quinebaug  Valley  Community-Technical 

College,  Danielson,  Connecticut 


Southern  Connecticut  State  University,  New 

Haven,  Connecticut 
Three  Rivers  Community-Technical  College, 

Norwich,  Connecticut 
Tunxis  Conununity-Techiiical  College, 

Farmington,  Connecticut 
Western  Connecticut  State  University, 

Danbury,  Connecticut 

ADDRESSES:  Director  for  Accession 
Policy,  Office  of  the  Assistant  Secretary 
of  Defense  for  Force  Management 
Policy,  4000  E)efense  Pentagon, 
Washington,  DC  20301-4000. 
FOR  FURTHER  INFORMADON  CONTACT: 
William  J.  Carr,  (703)  697-«444. 
SUPPt.EMB<TARY  INFORMATION:  On  April 
8,  1997  (62  FR  16694),  the  Department 
of  Defense  published  32  CFR  part  216  as 
an  interim  rule.  This  rule  and  the 
Omnibus  Consolidated  Appropriations 
Act  of  1997,  requires  the  Department  of 
Defense  semi-annually  to  publish  a  list 
of  the  institutions  of  higher  education 
ineligible  for  Federal  funds.  32  CFR  part 
216  and  the  Secretary  of  Defense  under 
108  Stat.  2663, 10  U.S,C.  983,  and  110 
Stat.  3009  and/or  this  part  identifies 
institutions  of  higher  education  that 
have  a  policy  or  practice  that  either 
prohibits,  or  in  effect  prevents,  the 
Secretary  of  Defense  from  obtaining,  for 
military  recruiting  purposes,  entry  to 
campuses,  access  to  students  on 
campuses,  access  to  directory 
information  on  students  or  that  has  an 
anti-ROTC  policy. 

Dated:  July  10,  1997. 
Patricia  L.  Toppinga, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-18556  Filed  7-14-97;  8:45  am] 

BILUNO  CODE  SO0O-O4-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Federal  Advisory  Committee  on 
Qender-integrated  Training  and 
Related  Issues 

ACTION:  Notice. 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  that  the  initial 
meeting  of  the  Federal  Advisory 
Committee  on  Gender-Integrated 
Training  and  Related  Issues  is 
scheduled  to  be  held  from  9:00  a.m.  to 
12:00  p.m.  on  July  17, 1997.  Fewer  than 
the  customary  15  days  notice  is  being 
given  because  it  is  critical  that  the 
Committee  begin  its  work  expeditiously 
to  meet  timelines  established  by  the 
Secretary  of  Defense.  The  meeting  will 
be  held  at  801  Pennsylvani?  Avenue 
N.W.,  Suite  300,  Washington,  DC  20004. 
The  purpose  of  the  meeting  is  for  the 
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Committee  to  gather  information  on 
Service  policies  and  practices  regarding 
basic  military  training  and  occupational 
skill  training.  Persons  desiring  to  make 
oral  presentations  or  submit  written 
statements  for  consideration  of  the 
Committee  must  contact  LtCol  Bradford 
Loo,  Office  of  the  Assistant  Secretary  of 
Defense  (Force  Management  Policy), 
telephone  (703)  695-6312,  no  later  than 
July  15, 1997. 

Dated:  July  10,  1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-18555  Filed  7-14-97;  8:45  am] 

BIUJNG  COOE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  Systems  of 
Records 

agency:  Department  of  the  Army,  EKDD, 

ACTION:  Notice  to  amend  a  systems  of 
records. 

SUMMARY:  The  Department  of  the  Army 
is  amending  systems  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 

DATES:  This  proposed  actions  will  be 
effective  without  further  notice  on 
August  14,  1997,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Privacy  Act  Officer,  Records 
Management  Division,  U.S.  Army 
Publishing  and  Records  Management 
Center,  ATTN:  SAIS-PRP-DR.  Stop  C55, 
Ft.  Belvoir,  VA  22060-5576. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Pat  Turner  at  (703)  806-3389  or  DSN 
656-3389. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report 


Dated:  July  27, 1997. 

L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

In  the  Army's  address  directory, 
under  Major  Commands,  replace  the 
third  address  with  'Commander,  U.S. 
Army  Criminal  Investigation  Command. 
6010  6th  Street,  Building  1465,  Fort 
Belvoir,  VA  22060-5506.'  In  the  14th 
address,  replace  the  zip  code  with 
'09014-0100'. 

A0027  OAJA 

SYSTEM  name: 

Civil  I*rocess  Case  Files  (February  1, 
1996,61  FR3681). 

CHANGES: 


SYSTEM  LOCATION: 

Delete  zip  code  and  replace  with 
'09128-0007'. 


NOTIFICATION  PROCEDURE: 

Delete  zip  code  and  replace  with 
•09128-0007'. 

RECORD  ACCESS  PROCEDURES: 

Delete  zip  code  and  replace  with 
'09128-0007'. 


A0027  OAJA 

SYSTEM  NAME: 

Civil  Process  Case  Files. 

SYSTEM  LOCATION: 

Office  of  the  Judge  Advocate, 
Headquarters,  U.S.  Army  Europe  and 
Seventh  Army.  Unit  29351,  APO  AE 
09128-0007. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Military  members  of  the  Armed 
Forces,  civilian  employees  of  the  U.S. 
Govenunent,  and  their  dependents  upon 
whom  service  is  made  of  documents 
issued  by  German  civil  courts,  customs 
and  taxing  agencies,  and  other 
administrative  agencies. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Documents  from  German  authorities 
regarding  payment  orders,  execution 
orders,  demands  for  payment  of 
indebtedness,  notifications  to  establish 
civil  liability,  customs  and  tax  demands, 
assessing  fines  and  penalties,  demands 
for  court  costs  or  for  costs  for 
administrative  proceedings  summonses 
and  subpoenas,  paternity  notices, 
complaints,  judgments,  briefs,  final  and 
interlocutory  orders,  orders  of 
confiscation,  notices,  and  other  judicial 


or  administrative  writs;  corres{>ondence 
between  U.S.  Government  authorities 
and  the  Federal  Republic  of  Germany; 
identifying  data  on  individuals 
concerned;  and  similar  relevant 
documents  and  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTBI: 

10  U.S.C.  3013;  Agreement  to 
Supplement  the  Agreement  between  the 
Parties  to  the  North  Atlantic  Treaty 
regarding  the  Status  of  their  Forces  with 
respect  to  Foreign  Forces  stationed  in 
the  Federal  Republic  of  Germany 
(NATO  Status  of  Forces  Supplementary 
Agreement). 

PURPOSE(S): 

To  ensure  that  U.S.  Forces  obligations 
under  the  North  Atlantic  Treaty 
Organization  Status  of  Forces 
Agreement  are  honored  and  the  rights  of 
U.S.  Government  employees  are 
protected  by  making  legal  assistance 
available. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to 
foreign  law  enforcement  or  investigatory 
or  administrative  authorities,  to  comply 
with  requirements  imposed  by.  or  to 
claim  rights  conferred  in  international 
agreements  and  arrangements  regulating 
the  stationing  and  status  in  Federal 
Republic  of  Germany  of  Defense 
military  and  civilian  personnel. 

Information  disclosed  to  authorities  of 
the  Federal  Republic  of  Germany  may 
be  further  disclosed  by  them  to 
claimants,  creditors  or  their  attorneys. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM. 

STORAGE: 

Paper  records  and  cards  in  steel  filing 
cabinets;  computer  disk-packs  and 
computerized  database. 

RETRIEV  ability: 

By  individual's  surname.  • 

SAFEGUARDS: 

All  information  is  maintained  in  areas 
accessible  only  to  designated 
individuals  having  official  need  therefor 
in  the  performance  of  their  duties. 
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Records  are  housed  in  buildings 
protected  by  military  police  or  security 
guards. 

RETENTION  AND  CHSPOSAL: 

Paper  records  are  destroyed  2  years 
after  completion  of  case;  card  files  are 
retained  indefinitely. 

SYSTEM  MANAGER(S)  AND  AOORESS: 

Office  of  the  judge  Advocate  General. 
Department  of  the  Army.  2200  Army 
Pentagon.  Washington,  IX  20310-2200. 

NOTIFICATJCN  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  record  system  should 
address  inquiries  to  the  Office  of  the 
Judge  Advocate  General.  Headquarters, 
U.S.  Army  Europe  and  Seventh  Army, 
Unit  29351,  APO  AE  09128-0007. 

Individual  should  provide  the  full 
name,  rankV grade,  service  number, 
sufficient  details  to  permit  locating  the 
records,  and  signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  record 
about  themselves  contained  in  this 
record  system  should  address  inquiries 
to  the  Office  of  the  Judge  Advocate 
General.  Headquarters,  U.S.  Army 
Europe  and  Seventh  Army.  Unit  29351, 
APO  AE0912&-0007. 

Individual  should  provide  the  full 
name,  rank/ grade,  service  number, 
sufficient  details  to  permit  locating  the 
records,  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  determinations  are 
contained  in  Army  Regulation  340-21; 
32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORlfeS: 

From  the  individual;  German 
authorities:  Army  records  and  reports. 

EXEMPTIONS  CUUMEO  FOR  THE  SYSTEM: 

None. 
A0027-1  DAJA 

SYSTEM  NAME: 

General  Legal  Files  (August  3.  1993. 
58  FE  41253). 

CHANGES: 


CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  before  'matters'  and 
replace  with  'Individuals  who  have 
been  the  subject  of  administrative,  civil 
or  criminal'. 


SYSTEM  MANAQER(S)  AND  ADDRESS: 

Delete  entry  and  replace  with  'Chief, 
Legislative  Branch,  Office  of  the  Judge 
Advocate  General,  Department  of  the 
Army,  2200  Army  Pentagon, 
Washington,  DC  20310-2200.' 


A0027-1  DAJA 
SYSTEM  NAME: 

General  Legal  Files. 

SYSTEM  location: 

Office  of  the  Judge  Advocate  General, 
Headquarters,  Department  of  the  Army; 
Offices  of  Staff  Judge  Advocates;  Judge 
Advocates;  and  Legal  Counsels  of 
Washington,  DC  20310-2200; 
subordinate  commands,  installations, 
and  organizations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Army's  compilation  of  record 
system  notices. 

CATEGORIES  Of  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  who  have  been  the  subject 
of  administrative,  civil  or  criminal 
matters  referred  to  the  Office  of  the 
Judge  Advocate  General  or  to  legal 
offices  of  subordinate  commands, 
installations,  and  organizations  for  legal 
opinion,  legal  review,  or  other  action. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

Inquiries  with  substantiating 
documents,  personnel  actions, 
investigations,  petitions,  complaints, 
correspondence  and  responses  thereto. 

Examples  of  records  include: 
Elimination  and  separation  proceedings; 
questions  pertaining  to  entitlement  to 
pay;  allowances,  or  other  benefits;  flying 
evaluation  boards,  line  of  duty 
investigations;  reports  of  survey;  other 
boards  of  investigating  officers;  DA 
Suitability  Evaluation  Board  cases;  DA 
Special  Review  Board  efficiency  report 
appeals;  petitions  to  the  Army  Board  for 
the  Correction  of  Military  Records; 
matters  pertaining  to  on-post 
solicitation,  revocation  of  privileges, 
and  bars  to  entry  on  military 
installations;  matters  pertaining  to 
appointments,  promotions,  enlistments, 
and  discharges;  matters  pertaining  to 
prohibited  activities  and  conflicts  of 
interest  for  Army  personnel  and 
employees;  Article  138,  UCMJ 
complaints;  private  relief  legislation; 
military  justice  matters  including 
requests  for  delivery  of  service  members 
for  trial  by  civilian  authorities;  appeals 
from  nonjudicial  punishment  imposed 
under  Article  15,  UCMJ;  appeals  under 
Article  69.  UCMJ;  Secretarial  review  of 
officer  dismissal  cases;  petitions  for 
clemency,  requests  for  pardons  and 
requests  for  grants  of  immunity  for 


civilian  witnesses;  matters  pertaining  to 
civilian  employees  and  employees  of 
non-appropriated  fund  instrumentalities 
including  employment,  pay,  allowances, 
benefits,  separations,  discipline  and 
adverse  actions,  grievances,  equal 
opportunity  complaints,  awards,  and 
claims  processed  by  other  agencies;  and 
matters  pertaining  to  attorney 
professional  responsibility  inquiries. 

AUTHORITY  fOR  MAINTENANCE  Of  THE  SYSTEM: 
10  U.S.C.  3037  and  3072. 

PURP08E(S): 

To  ensure  legal  sufficiency  of  Army 
operations,  policies,  procedures,  and 
personnel  actions. 

ROUTINE  USES  Of  RECORDS  P«AINTA1NED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  from  this  system  of 
records  may  be  disclosed  to  the 
Department  of  Justice  for  grants  of 
immunity  and  requests  for  pardons. 

Information  from  this  system  of 
records  may  also  be  disclosed  to  law 
students  participating  in  a  volunteer 
legal  support  program  approved  by  the 
Judge  Advocate  General  of  the  Army. 

The  'Blanket  Routine  Uses'  published 
at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 


POLICIES  AND  PRACTICES  POR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  file  folders;  magnetic 
tapes/discs. 

RETRIEVABILmr: 

Retrieved  by  individual's  surname. 

SAfEGUARDS: 

Records  are  maintained  in  locked  file 
cabinets  and/or  in  locked  offices  in 
buildings  employing  security  guards  or 
on  military  installations  protected  by 
military  police  patrols. 

RETENTION  AND  DISPOSAL: 

Records  at  the  Office  of  the  Judge 
Advocate  General  and  Office  of  the 
Chief  Counsel,  Office,  Chief  of 
Engineers  are  permanent;  at  all  other 
locations,  records  are  destroyed  upon 
obsolescence. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Legislative  Branch,  Office  of 
the  Judge  Advocate  General,  Department 
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of  the  Army,  2200  Army  Pentagon, 
Washington,  DC  20310-2200. 

NOTIflCATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  the  record  system  should 
address  written  inquiries  to  the 
Department  of  the  Army,  Office  of  the 
Judge  Advocate  General,  2200  Army 
Pentagon,  Washington,  DC  20310-2200. 

Individual  should  provide  his/her  full 
name,  the  address  and  telephone 
number,  and  any  other  personal  data 
which  would  assist  in  identifying 
records  pertaining  to  him/her  such  as 
current  or  former  military  status,  date  of 
birth,  and,  if  applicable,  specifics 
concerning  the  incident  or  event 
believed  to  be  the  basis  for  legal  review. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
record  system  should  address  written 
inquiries  to  the  Department  of  the 
Army,  Office  of  the  Judge  Advocate 
General,  2200  Army  Pentagon. 
Washington,  DC  20310-2200. 

Individual  should  provide  his/her  full 
name,  the  address  and  telephone 
number,  and  any  other  personal  data 
which  would  assist  in  identifying 
records  pertaining  to  him/her  such  as 
current  or  former  military  status,  date  of 
birth,  and,  if  applicable,  specifics 
concerning  the  incident  or  event 
believed  to  be  the  basis  for  legal  review. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Army  records, 
and  other  public  and  private  records. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Information  specifically  authorized  to 
be  classified  under  E.O.  12958,  as 
implemented  by  DoD  5200. 1-R,  may  he 
exempt  pursuant  to  5  U.S.C.  552a(k}(l). 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pvu^uant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  the  information,  the  individual  will 
be  provided  access  to  the  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 


Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  he 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

Testing  or  examination  material  used 
solely  to  determine  individual 
qualifications  for  appointment  or 
promotion  in  the  Federal  service  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(6), 
if  the  disclosure  would  compromise  the 
objectivity  or  fairness  of  the  test  or 
examination  process. 

Evaluation  material  used  to  determine 
potential  for  promotion  in  the  Military 
Services  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(7),  but  only  to  the  extent 
that  the  disclosure  of  such  material 
would  reveal  the  identify  of  a 
confidential  source. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  505.  For  additional 
information  contact  the  system  manager. 

A0145-1  TRAOOC 

SYSTEM  NAME: 

Army  Reserve  Officers'  Training 
Corps  Gold  QUEST  Referral  System 
(February  2.  1996.  61  FR  3914). 

CHANGES: 


SYSTEM  MANAGER(S)  AND  AOORESS: 

Delete  attention  line  and  replace  with 
'ATTN:  ATCC-MM  Marketing 
Directorate'. 


A0145-1  TRADOC 
SYSTEM  NAME: 

Army  Reserve  Officers'  Training 
Corps  Gold  QUEST  Referral  System. 

SYSTEM  LOCATION: 

MCS,  Incorporated.  10041  Polinski 
Road,  Ivyland,  PA  18974-9872; 

U.S.  Army  ROTC  Cadet  Command, 
Fort  Monroe,  VA  23651-5000; 

Army  ROTC  Region  Headquarters; 
and 

ROTC  Cadet  Battalioiis  and  ROTC 
Goldminer  Teams.  Official  mailing 
address  are  published  as  an  appendix  to 
the  Army's  compilation  of  systems  of 
records  notices. 

CATEGORIES  Of  INOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Potential  enrollees  in  the  Senior 
ROTC  program. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  of  current  and  former 
prospect  referrals  showing:  Name, 
address,  telephone  number.  Social 
Security  Number  (optional),  sex, 
citizenship,  prior  military  ser\'ice.  name 
of  high  school,  high  school  graduation 
date,  grade  point  average,  SAT/ACT  test 
score,  college  expected  to  attend, 
admissions  status  to  college,  academic 
major,  and  date  of  birth. 

AUTHORITY  FOR  MAINTENANCE  Of  THE  SYSTEM: 

10  U.S.C,  Chapter  103.  sections 
2101-2111  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  provide  a  central  database  of 
potential  prospects  for  enrollment  in  the 
Senior  ROTC  program:  assist  prospects 
by  providing  information  concerning 
educational  institutions  having  ROTC 
programs;  scholarship  information  and 
applications;  information  regarding 
other  Army  enlistment.  Reserve  or 
National  Guard  Programs;  to  render 
recruitment  management  information 
reports;  to  refer  qualified  prospects  to  a 
Professor  of  Military  Science  at  or 
nearest  to  their  college  of  choice. 

ROUTINE  USES  Of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  Of  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  Blanket  Routine  Uses'  set  forth  at 
the  begirming  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  and  cards  in  file 
cabinets;  on  magnetic  tape,  disks,  and 
computer  printouts. 

RETRIEVABILmr: 

By  prospects  surname  or  peculiar 
identification  number  assigned  by  the 
system. 

SAFEGUARDS: 

Records  are  maintained  in  secured 
areas  within  protected  buildings,  and 
accessible  by  only  designated, 
authorized  individuals  having  official 
need. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  for  3  years  and 
then  destroyed. 
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SYSTEM  MANAOER(S)  AND  ADDRESS: 

Commander,  Fort  Monroe,  ATTN: 
ATCC-MM  Marketing  Directorate,  Fort 
Monroe.  VA  23651-6000. 

NOTincATiON  procedure: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander,  U.S.  Army  ROTC  Cadet 
Command.  ATTN:  ATCC-MM  Marketing 
Directorate.  Fort  Monroe,  VA  23651- 
5000. 

Individuals  should  provide  their  full 
name,  current  address,  telephone 
number  and  signature. 

record  access  pikx:edures: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Army 
ROTC  Cadet  Command.  ATTN:  ATCC- 
MM  Marketing  Directorate,  Fort 
Monroe,  VA  23651-5000. 

Individuals  should  provide  their  full 
name,  current  address,  telephone 
number  and  signature. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  Commander.  U.S.  Army  ROTC 
Cadet  Command.  ATTN:  Marketing 
Directorate.  Fort  Monroe,  VA  23651- 
5000. 

RECORD  SOURCE  CATEGORIES: 

Source  categories  for  prospects 
include  the  Army  ROTC  toll-free 
telephone  number,  magazines, 
newspapers,  poster  advertising  coupons, 
mail-back  reply  cards,  letters,  walk-ins, 
referrals  from  parents,  relatives, 
counselors,  teachers,  coaches,  friends, 
associates,  college  registrars,  dormitory 
directors,  national  testing  organizations, 
honor  societies,  boys'  clubs,  boy  scout 
organizations.  Future  Farmers  of 
America,  minority  and  civil  rights 
organizations,  fraternity  and  church 
organizations;  neighborhood  youth 
centers,  YMCA.  YWCA,  social  clubs, 
athletic  clubs,  boys  state/girls  state/ 
scholarship  organizations,  U.S.  Army 
Recruiting  Command,  Military  Academy 
Liaison  officers.  West  Point  non-select 
listing,  previous  employers,  trade 
organizations,  military  service,  and 
other  organizations  and  commands 
comprising  the  Department  of  Defense. 

EXEMPTK)NS  CLAIMED  FOR  THE  SYSTEM: 

None. 


A014&-1a  TRADOC-ROTC 

SYSTEM  NAME: 

ROTC  Applicant/Member  Records 
(February  1.  1996,  61  FR  3689). 

changes: 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Replace  a|tention  line  with  'ATTN: 
ATIM-AS  (Privacy  Act  Officer)". 
»        »        •        *        • 

A0145-1a  TRADOC-ROTC 

SYSTEM  NAME: 

ROTC  Applicant/Member  Records. 

SYSTEM  LOCATION: 

Headquarters,  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC)  Cadet 
Command.  Fort  Monroe,  VA  23651- 
5000.  Segments  of  the  system  exist  at 
the  U.S.  Total  Army  Personnel 
Command.  200  Stovall  Street. 
Alexandria,  VA  22332-0400  and  in 
offices  of  the  Professor  of  Military 
Science  at  civilian  educational 
institutions  in  ROTC  regional  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  apply  and  are  accepted 
into  the  Army  ROTC  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Application  for  appointment,  which 
includes  such  personal  data  as  name. 
Social  Security  Number,  date  and  place 
of  birth,  citizenship,  home  address  and 
telephone  number,  marital  status; 
dependents;  transcripts  and  certificates 
of  education,  training,  and 
qualifications:  medical  examinations: 
^nancial  assistance  documents;  awards; 
ROTC  contract;  photograph; 
correspondence  between  the  member 
and  the  Army  or  other  Federal  agencies; 
letter  of  appointment  in  Active  Army  on 
completion  of  ROTC  status;  security 
clearance  documents;  official 
documents  such  as  Cadet  Command 
Form  139,  DA  Form  597,  DA  Form  61, 
DA  Form  873,  SF  88  and  SF  93.  DD 
Forms  4/1-4/2.  and  DOJ  Form  1-151  if 
applicable. 

AUTHORTTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  2101-2111  and  E.O.  9397 

(SSN). 

PURP08E(S): 

These  records  are  used  in  the 
selection,  training,  and  commissioning 
of  eligible  ROTC  cadets  in  the  Active 
Army  and  Reserve  Forces  and  for 
personnel  management,  strength 
accounting,  and  manpower  management 
purposes. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  may  be  disclosed  to  the 
Federal  Aviation  Administration  to 
obtain  flight  certification  and/ or 
licensing;  to  the  Department  of  Veterans 
Affairs  for  member  Group  Life  Insurance 
and/or  other  benefits. 

The  'Blanket  Routine  Uses'  set  forth  at 
the  beginning  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  folders;  punched 
cards;  microfilm/fiche;  magnetic  tape, 
drum,  or  disc. 

retrievabiuty: 
By  name  or  Social  Security  Number. 

SAFEGUARDS: 

All  records  are  maintained  in  areas 
accessible  only  to  authorized  personnel 
who  have  official  need  in  the 
performance  of  their  assigned  duties. 
Automated  records  are  further  protected 
by  assignment  of  users  identification 
and  password  edits  to  protect  the 
system  from  unauthorized  access  and  to 
restrict  each  user  to  specific  files  and 
data  elements.  User  identification  and 
passwords  are  changed  at  random  times; 
control  data  are  maintained  by  the 
system  manager  in  a  sealed  envelope  in 
an  authorized  safe. 

RETENTION  AND  DISPOSAL: 

Cadet  Conmiand  Form  139  is  retained 
in  the  ROTC  unit  for  5  years  after  cadet 
leaves  the  institution  or  is  disenrolled 
from  the  ROTC  program.  Following 
successful  completion  of  ROTC  and 
academic  programs  and  appointment  as 
a  commissioned  officer  with  initial 
assignment  to  active  duty  for  training, 
copy  of  pages  1  and  2  are  reproduced 
and  sent  to  the  commandant  of 
individual's  basic  branch  course  school. 
Records  of  rejected  ROTC  applicants  are 
destroyed.  Other  records  mentioned  in 
preceding  paragraphs  are  destroyed  if 
not  required  to  become  part  of 
individual's  Military  Personnel  Records 
Jacket. 
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SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commander,  Fort  Monroe,  ATTN: 
ATIM-AS  (Privacy  Act  Officer),  Fort 
Monroe,  VA  23651-6000. 

NOTIRCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Reserve 
Officers  Training  Corps  (ROTC),  Fort 
Monroe,  VA  23651-5000  or  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  200  Stovall  Street, 
Alexandria,  VA  22332-0400. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number  and  definitive  description  of  the 
information  sought. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Commander.  U.S.  Army 
Reserve  Officers  Training  Corps  (ROTC), 
Fort  Monroe,  VA  23651-5000  or  the 
Commander,  U.S.  Total  Army  Personnel 
Command,  200  Stovall  Street, 
Alexandria.  VA  22332-0400. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number  and  definitive  description  of  the 
information  sought. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  civilian 
educational  institutions,  official  Army 
records  addressing  entitlement  status, 
medical  examination  and  treatment, 
security  determination,  and  attendance 
and  training  information  while  an  ROTC 
cadet. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
A0145-1b  TRADOC-ROTC 
SYSTEM  NAME: 

ROTC  Financial  Assistance 
(Scholarship)  Application  File 
(February  2,  1996,  61  FR  3913). 

CHANGES: 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Replace  attention  line  with  'ATTN: 
ATZG-BO-PF  (Privacy  Act  Officer)'. 


A0145-1b  TRADOC-ROTC 

SYSTEM  NAME: 

ROTC  Financial  Assistance 
(Scholarship)  Application  File." 

SYSTEM  LOCATION: 

Primary  location:  U.S.  Army  Reserve 
Officers  Training  Corps  Cadet 
Command,  Fort  Monroe.  VA  23651- 
5000. 

Segments  exist  at  U.S.  Army  Reserve 
Officers'  Training  Corps  (ROTC) 
Regions.  ROTC  elements  of  civilian 
educational  institutions. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Students  and  service  members  who 
desire  to  participate  in  the  Army  ROTC 
Financial  Assistance  (Scholarship 
Program). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Individual's  application  for 
membership,  academic  transcripts, 
college  board  scores  and  test  results, 
references,  photograph,  interview  board 
results,  acceptance/declination, 
selection  board  action  including 
applicant's  scores  in  areas  evaluated, 
notice  of  applicant's  medical  status 
including  reports  of  medical 
examination,  evaluation  of  applicant  by 
Professor  of  Military  Science 
commanding  officer,  letters  of 
recommendation,  inquiries  regarding 
applicant's  selection/non-selection, 
reports  of  ROTC  Advanced.  Ranger,  or 
Basic  Camp  performance  of  applicant, 
information  of  applicant's  choice  of 
institution. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
10  U.S.C.  2101-2111  and  E.O.  9397 

(SSN). 

PURPOSE(S): 

To  administer  the  financial  assistance 
program;  to  select  recipient  for  2,  3,  and 
4-year  scholarships;  to  monitor 
selectee's  academic  and  ROTC 
performance;  to  develop  policies  and 
procedures,  compile  statistics  and 
render  reports. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
E)oD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  'Blanket  Routine  Uses'  set  forth  at 
the  begiruiing  of  the  Army's  compilation 
of  systems  of  records  notices  also  apply 
to  this  system. 


DISCLOSURE  TO  COHSUHEH  REPORT1NQ 
AGENaES: 

Disclosure  pursuant  to  5  U.S.C. 
552a(b)(12)  may  be  made  from  this 
system  to  consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)). 

Disclosure  of  records  is  limited  to  the 
individual's  name,  address,  Social 
Security  Number,  and  other  information 
necessary  to  establish  the  individual's 
identity;  the  amount,  stattis.  and  history 
of  the  claim;  and  the  agency  program 
under  which  the  claim  arose.  This 
disclosure  will  be  made  only  after  the 
procedural  requirement  of  31  U.S.C 
3711(fl  has  been  followed. 

POUaES  AND  PRACTX^ES  FOR  STORMQ, 
RETRIEVmG,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

S    »     -E: 

Paper  records  in  file  folder;  selected 
data  automated  for  management 
purposes  on  tapes,  discs,  cards, 
microfilm/fiche. 

RETRIEVABILrrY: 

By  individual's  name.  Social  Security 
Number,  other  characteristics  of 
qualification  or  identity. 

SAFEGUARDS: 

Records  maintained  in  areas 
accessible  only  to  authorized  personnel 
having  official  need  in  the  performance 
of  duties. 

RETENTION  AND  DISPOSAL: 

Destroyed  1  year  after  individual 
graduates  or  is  disenrolled.  Records  for 
nonselected  applicants  are  destroyed  1 
year  after  graduation  of  the 
nonselectee(s)  class. 

SYSTEM  MANAGER(5)  AND  ADDRESS: 

Commander.  Fort  Monroe.  ATTN: 
ATZG-BO-PF  (Privacy  Act  Officer),  Fort 
Monroe.  VA  23651-6000. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the 
Commander.  U.S.  Army  Reserve 
Officers  Training  Corps  Cadet 
Command.  ATTN:  ATCC-PS,  Fort 
Monroe,  VA  23651-5000. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number  and  definitive  description  of  the 
information  sought. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
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inquiries  to  the  Commander,  U.S.  Army 
Reserve  Officers  Training  Corps  Cadet 
Command.  ATTN:  ATCC-PS.  Fort 
Monroe.  VA  23651-5000. 

Individual  should  provide  the  full 
name,  current  address  and  telephone 
number  and  definitive  description  of  the 
information  sought. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  contesting  contents,  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual,  medical  records, 
academic  institutions.  Array  agencies 
and  commands. 

EXEMPTIONS  CLAIMED  FOfl  THE  SYSTEM: 

None. 
(FR  Doc.  97-17459  Filed  7-14-97;  8:45  ami 
BILUNG  CODE  SOOO-M-F 


DEPARTME^f^  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  San  Antonio  Rood 
Control  Study,  Los  Angeles  and  San 
Bernardino  Counties,  California 

AGENCY:  U.S.  Army  Corps  of  Engineers. 

DoD. 

action:  Notice  of  intent. 

summary:  This  feasibility  study 
investigates  the  flooding  problems  on 
San  Antonio  Creek  south  from  San 
Antonio  Dam  to  the  Creek's  confluence 
with  Chino  Creek.  The  two  creeks  are 
tributaries  to  the  Santa  Ana  River. 
During  the  40  years  since  its 
construction,  the  ability  of  the  system  to 
provide  a  very  high-level  of  protection 
has  diminished  as  a  result  of  urban 
runoff.  The  result  could  be  creek 
overflows  from  very  large  storms. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  DEIS  can  be  answered  by  Ronald  F. 
Lockraann.  CESPL-PD-RN.  Box  532711. 
Los  Angeles.  California  90053-2325. 
phone  (213) 452-3851. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

The  tentatively  selected  plan  for  flood 
control  in  San  Antonio  Creek  consists  of 
reoperation  of  the  San  Antonio  Dam  for 
flood  protection.  The  releases  at  higher 
events  would  be  reduced  and  the 
increased  pool  would  be  held  for  24 


hours.  This  action  would  reduce  the 
downstream  flow  and  provide 
additional  infiltration. 


2.  Alternatives 

Altmatives  considered  during  the 
planning  process  include:  Parapet  walls; 
maintaining  the  present  operational 
plan  (no  action);  and  a  seasonally 
expanded  pool  for  various  durations  to 
reduce  discharges  into  the  downstream 
channel. 

3.  Scoping  Process 

A  scoping  (public)  meeting  will  be 
held  at  7:00  pm  July  15.  1997  at  Lehigh 
Elementary  School,  Montclair  to  obtain 
community  input  to  assujre  that  all 
concerns  are  identified  and  addressed  in 
the  DEIS. 

4.  Futiire  Public  Meetings 

Additional  public  meeting(s)  will  be 
held,  if  warranted  at  times  and  places  to 
be  specified  at  the  above  meeting  and/ 
or  in  future  mailings. 
Gregory  D.  Showaiter, 
Anny  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-18658  Filed  7-11-97;  10:33  am] 
BiUJNO  CODE  «nO-KF-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records  Notice 

AGENCY:  Department  of  the  Navy 
ACTION:  Amend  Record  Systems 

SUMMARY: 

The  Department  of  the  Navy  proposes 
to  amend  two  paragraphs  in  the 
preamble  to  the  Navy's  compilation  of 
Privacy  Act  systems  of  records  notices. 
The  amendment  consists  of  updating 
the  For  Further  Assistance:  and  the 
Point  of  Contact:  information. 
EFFECTIVE  DATE:  July  15.  1997. 
ADDRESSES:  Send  conaments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30).  2000  Navy 
Pentagon.  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  Department  of  the  Navy  proposes 
to  amend  two  paragraphs  in  the 
preamble  to  the  Navy's  compilation  of 
Privacy  Act  systems  of  records  notices. 


The  amendment  consists  of  updating 
the  For  Further  Assistance:  and  the 
Point  of  Contact:  information. 
Dated:  XXXXXXX  XX.  1997. 


L.  M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

•  •         •         •         * 

For  Further  Assistance: 

The  Chief  of  Naval  Operations  is 
designated  the  Privacy  Act  Coordinator 
for  the  Department  of  the  Navy.  Any 
questions  or  assistance  you  may  require 
should  be  addressed  to  the  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B30).  2000  Navy 
Pentagon,  Washington.  DC  20350-2000. 

Point  of  Contact: 

Mrs.  Doris  Lama,  Commercial  (202) 
685-6545/6546  or  DSN  325-6545/6546. 

*  •         •         •         • 

[FR  Doc.  97-18557  FUed  7-14-97;  8:45  am] 

BILUfM  CODE  SO0O-O4-F 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
a  meeting  of  the  Defense  Nuclear 
Facilities  Safety  Board  to  receive  views 
from  all  interested  parties  about  its  draft 
strategic  plan  to  be  submitted  to 
Congress  by  September  30,  1997, 
pursuant  to  the  Government 
Performance  and  Results  Act  of  1993. 
The  draft  strategic  plan  is  available  to 
the  Internet  home  page  for  the  Defense 
Nuclear  Facilities  Safety  Board 
(www.dnfsb.gov)  and  is  available  upon 
request.  Participation  by  members  of  the 
puhlic  is  invited.  Written  comments  and 
oral  presentations  concerning  the  draft 
strategic  plan  will  become  part  of  the 
public  record. 

TIME  AND  DATE  OF  MEETING:  3:00  p.m., 
July  29,  1997. 

PLACE:  Defense  Nuclear  Facilities  Safety 
Board,  625  Indiana  Avenue.  NW.  Suite 
300.  Washington.  DC  20004. 
STATUS:  Open.  The  Board  has 
determined  that  an  open  meeting 
furthers  the  public  interests  underlying 
both  the  Government  in  the  Sunshine 
Act  and  the  Government  Performance 
and  Results  Act. 

MATTERS  TO  BE  CONSIDERED:  This  open 
meeting  will  be  conducted  pursuant  to 
42  U.S.C.  2286b  and  is  intended  to 
obtain  views  and  suggestions  for 
consideration  by  the  Board  regarding 
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the  development  of  a  strategic  plan  as 
outlined  in  the  Government 
Performance  and  Result  Act. 
FOR  FURTHER  INFOftMATION  CONTACT: 
Richard  A.  Azzaro,  Acting  General 
Counsel.  Defense  Nuclear  Facilities 
Safety  Board.  625  Indiana  Avenue,  NW. 
Suite  700.  Washington,  DC  20004,  (800) 
788-4016.  This  is  a  toll  free  number. 
SUPPLEMENTARY  INFORMATION:  An 
independent  agency  within  the 
Executive  Branch,  the  Defense  Nuclear 
Facilities  Safety  Board  provides  advice 
and  recommendations  to  the  President 
and  the  Secretary  of  Energy  regarding 
public  health  and  safety  issues  at 
Department  of  Energy  (DOE)  defense 
nuclear  facilities. 

Broadly,  the  Board  reviews 
operations,  practices,  and  occurrences  at 
DOE'S  defense  nuclear  facilities  and 
makes  recommendations  to  the 
Secretary  of  Energy  that  are  necessary  to 
protect  public  health  and  safety.  If,  as  a 
result  of  its  reviews,  the  Board 
determines  that  an  imminent  or  severe 
threat  to  public  health  or  safety  exists, 
the  Board  is  required  to  transmit  its 
recommendation  directly  to  the 
President,  as  well  as  to  the  Secretaries 
of  Energy  and  Defense. 

The  Board's  enabling  statute.  42 
U.S.C.  2286,  requires  the  Board  to 
review  and  evaluate  the  content  and 
implementation  of  health  emd  safety 
standards,  including  DOE's  Orders, 
rules,  and  other  safety  requirements, 
relating  to  the  design,  construction, 
operation,  and  decommissioning  of 
DOE's  defense  nuclear  facilities.  The 
Board  must  then  recommend  to  the 
Secretary  of  Energy  any  specific 
measures,  such  as  changes  in  the 
content  and  implementation  of  those 
standards,  that  the  Board  believes 
should  be  adopted  to  ensure  that  the 
public  health  and  safety  are  adequately 
protected.  The  Board  is  also  required  to 
review  the  design  and  construction  of 
new  defense  nuclear  facilities  and  to 
recommend  changes  necessary  to 
protect  health  and  safety. 

The  Board  may  conduct 
investigations,  issue  subpoenas,  hold 
public  hearings,  gather  information, 
conduct  studies,  establish  reporting 
requirements  for  EKDE.  and  take  other 
actions  in  furtherance  of  its  review  of 
health  and  safety  issues  at  defense 
nuclear  facilities.  The  ancillary 
functions  of  the  Board  and  its  staff  all 
relate  to  the  accomplishment  of  the 
Board's  primary  function,  which  is  to 
assist  DOE  in  identifying  and  correcting 
health  and  safety  problems  at  defense 
nucleeir  facilities. 

The  Board  is  soliciting  comments 
from  interested  parties  regarding  its 


strategic  plan  to  comply  with  (part  d)  of 
the  Government  Performance  and 
Results  Act  of  1993  which  states, 
"When  developing  a  strategic  plan,  the 
agency  shall  consult  with  the  Congress, 
and  shall  solicit  and  consider  the  views 
and  suggestions  of  those  entities 
potentially  affected  by  or  interested  in 
such  a  plan." 

The  necessary  contents  of  a  strategic 
plan  are  outlined  in  (Part  a)  of  the 
Government  Performance  and  Results 
Act  of  1993,  which  states  that  such  a 
strategic  plan  shall  contain: 

"1.  A  comprehensive  mission 
statement  covering  the  major  functions 
and  operations  of  the  agency; 

2.  General  goals  and  objectives, 
including  outcome-related  goals  and 
objectives,  for  the  major  functions  and 
operations  of  the  agency; 

3.  A  description  of  how  the  goals  and 
objectives  are  to  be  achieved,  including 
a  description  of  the  operational 
processes,  skills  and  technology,  and 
the  human,  capital,  information,  and 
other  resources  required  to  meet  those 
goals  and  objectives; 

4.  A  description  of  how  the 
performance  goals  included  in  the  plan 
required  by  section  1115(a)  of  title  31 
shall  be  related  to  the  general  goals  and 
objectives  in  the  strategic  plan; 

5.  An  identification  of  those  key 
factors  external  to  the  agency  and 
beyond  its  control  that  could 
significantly  affect  the  achievement  of 
the  general  goals  and  objectives;  and 

6.  A  description  of  the  program 
evaluations  used  in  establishing  or 
revising  general  goals  and  objectives, 
with  a  schedule  for  future  program 
evaluations." 

The  Board  specifically  reserves  its 
right  to  further  schedule  and  otherwise 
regulate  the  course  of  the  meeting,  to 
recess,  reconvene,  postpone  or  adjourn 
the  meeting,  conduct  further  reviews, 
and  otherwise  exercise  its  authority 
under  the  Atomic  Energy  Act  of  1954. 
as  amended. 

Dated:  July  10. 1997. 
John  T.  Conway, 
Chairman. 
[FR  Doc.  97-18612  Filed  7-10-97;  4:10  pml 
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DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

[Docket  No.  EE-WKS-97-800] 

Alternative  Fuel  Transportation 
Program 

AGENCY:  Department  of  Energy  (DOE). 


ACTION:  Notice  of  public  workshop  and 
opportunity  for  public  comment. 

SUMMARY:  DOE  aimounces  a  public 
workshop  on  its  programs  to  promote 
petroleum  replacement  motor  fuels.  The 
workshop  will  focus  on  issues  related 
to:  (1)  The  development  of  programs  to 
promote  replacement  and  alternative 
fuels  under  Title  V  of  EPACT  and  (2)  a 
pending  petition  for  rulemaking  that 
asks  EXDE  to  modify  the  existing 
alternative  fuel  vehicle  acquisition 
program  (10  CFR  part  490)  by  making  a 
biodiesel  blend  known  as  B-20  an 
eligible  alternative  fuel.  DOE  also 
provides  an  opportiuiity  for  written 
comments  on  issues  to  be  discussed  at 
the  workshop. 

DATES:  Written  comments,  ten  (10) 
copies,  must  be  received  by  EXDE  by 
September  15.  1997. 

Oral  views,  data,  and  suggestions  may 
be  presented  at  the  public  workshop 
which  is  scheduled  to  take  place  8:30 
a.m.  on  July  31-August  1,  1997.  at  St 
Louis,  MO. 

ADDRESSES:  The  public  workshop  will 
take  place  at  the  Holiday  Inn 
Convention  Center.  811  N.  9th  Street  (at 
Convention  Plaza  Drive).  Salon  A.  St. 
Louis.  Missouri.  A  block  of  hotel  rooms 
has  been  reserved  at  the  rate  of  $64  50. 
Please  mention  the  Department  of 
Energy  Workshop  when  making  your 
reservations.  To  assist  DOE  in  plaiuiing 
for  this  workshop,  please  call  Andi 
Kasarsky,  (202)  586-3012.  to  confirm 
your  attendance. 

Written  comments  should  be  sent  to 
Paul  McArdle.  U.S.  Department  of 
Energy,  EE-34.  Docket  No.  EE-WKS- 
97-800.  1000  Independence  Ave.,  SW, 
Washington.  DC  20585. 

A  copy  of  the  petition  for  rulemaking 
is  on  file  for  public  inspection  in  DOE's 
Freedom  of  Information  Reading  Room, 
Forrestal  Building.  Room  lE-190,  1000 
Independence  Avenue.  SW. 
Washington.  DC  20585 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
McArdle,  Program  Manager,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  EE-34.  U.S.  Department  of- 
Energy,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585.  (202)  586- 
9171. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction  and  Background 

DOE  has  received  a  petition  for 
rulemaking  to  amend  the  definition  of 
"alternative  fuel'  in  10  CFR  part  490  by 
adding  a  biodiesel  blend  (B-20)  which 
is.  by  volume.  80  percent  petroleum  and 
20  percent  biological  non-petroleum 
material.  Part  490  sets  forth  the 
regulations  that  implement  Title  V  of 
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the  Energy  Policy  Act  of  1992  (EPACT) 
(Pub.L.  102-486)  which  mandates 
alternative  fuel  vehicle  acquisition 
requirements  for  certain  alternative  fuel 
providers  and  State  government  fleets. 
Title  V  of  EPACT  provides  for  one  of  a 
variety  of  EPACT  programs  to  promote 
fuels  that  displace  petroleum  motor 
fuels,  and  the  petition  for  rulemaking 
has  prompted  DOE  to  focus  on  a  variety 
of  policy  issues  about  the  development 
and  interrelationships  of  these 
programs.  The  public  workshop  and  the 
opportunity  for  public  comment 
announced  in  this  notice  are  intended  to 
elicit  public  input  that  would  be  useful 
generally  in  elaborating  the  EPACT 
replacement  fuel  programs  and 
specifically  in  determining  whether  to 
propose  the  rule  the  petitioner  requests. 

Titles  m.  rV.  V,  and  VI  of  EPACT 
authorize  a  variety  of  general  and 
specific  program  authorities  to  promote 
any  "replacement  fuel"  that  displaces  a 
substantial  portion  of  petroleum  as  a 
component  of  motor  fuel.  Section 
301(14)  of  EPACT  defines  the  term 
"replacement  fuel"  as  "the  portion  of 
any  motor  fuel"  that  is  any  one  of  a  list 
of  specific  fuels  including  "fuels  {other 
than  alcohol)  derived  from  biological 
materials."  42  U.S.C.  13211(14).  As 
discussed  above,  B-20.  the  fuel  that  is 
the  subject  of  the  petition  for 
rulemaking,  is  a  motor  fuel  20  percent 
of  which  is  derived  from  biological 
materials.  That  20  percent  thus  appears 
to  be  a  "replacement  fuel"  within  the 
meaning  of  section  301(14). 

Section  502  of  the  Act  provides 
general  authority  to  establish  a  program 
to  promote  the  development  and  use  of 
replacement  fuels  in  light  duty  motor 
vehicles.  42  U.S.C.  13252.  However, 
section  502  leaves  to  DOE,  in 
consultation  with  other  agencies,  the 
task  of  determining  the  appropriate 
programmatic  means  and  methods  to 
achieve  the  program  objectives  which 
may  require  further  legislation  or 
appropriations.  Although  the  petition 
for  rulemaking  does  not  deal  with 
possible  programs  under  section  502, 
one  of  DOE'S  purposes  in  holding  a 
workstop  is  to  explore  how 
replacement  fuels  should  be  promoted 
under  section  502. 

In  addition  to  the  general  authority  in 
section  502,  EPACT  contains  specific 
authorities  with  respect  to  "alternative 
fuels."  Title  01  of  EPACT  requires 
Federal  fleet  acquisitions  of  alternative 
fueled  vehicles;  Title  IV  includes 
specific  authority  for  a  financial 
incentive  program  for  States,  a  public 
information  program,  and  a  program  for 
certifying  alternative  fuel  technician 
training  programs;  Title  V  provides  for 
separate  regulatory  mandates  for  the 


purchase  of  alternative  fueled  vehicles 
which  apply  to  certain  alternative  fuel 
providers  and  State  government  fleets 
and  for  a  possible  similar  mandate  for 
private  and  municipal  fleets;  and  Title 
VI  provides  for  a  program  to  promote 
electric  motor  vehicles. 

The  types  of  vehicles  that  satisfy  the 
mandates  in  Title  III  and  Title  V  are 
determined  in  part  by  the  definition  of 
"alternative  fuel"  in  section  301(2).  That 
definition  provides: 

"alternative  fuel  means  methanol,  denatured 
ethanol,  and  other  alcohols;  mixtures 
containing  85  percent  or  more  (or  such  other 
percentage,  but  not  less  than  70  percent,  as 
determined  by  the  Secretary,  by  rule,  to 
provide  for  requirements  relating  to  cold 
start,  safety,  or  vehicle  functions)  by  volume 
of  methanol,  denatured  alcohol,  and  other 
alcohols  with  gasoline  or  other  fuels:  natural 
gas;  fuels  (other  than  alcohol)  derived  firom 
biological  materials:  electricity  [including 
electricity  from  solar  energy);  and  any  other 
fuel  the  Secretary  determines,  by  rule,  is 
substantially  not  petroleum,  and  would  yield 
substantial  energy  security  benefits  and 
substantial  environmental  benefits."  42 
U.S.C.  13211(2). 

In  contrast  to  the  definition  of 
"replacement  fuel,"  which  is  the  non- 
petroleum  component  of  a  motor  fuel, 
this  definition  focuses  on  the  entire 
content  of  the  fuel.  It  is  possible, 
therefore,  that  a  given  fuel  could  contain 
a  component  that  is  a  "replacement 
fuel"  but  the  whole  fuel  is  not  an 
"alternative  fuel." 

In  the  rulemaking  to  establish  the 
policies  applicable  to  the  Title  V 
regulatory  mandates,  DOE  considered 
and  then  declined  to  propose  a  rule  to 
add  reformulated  gasoline  to  the  list  of 
alternative  fuels  in  section  301(2).  The 
rationale  for  this  conclusion  was  that 
the  percentage  of  reformulated  gasoline 
constituting  petroleum  was  too  large  to 
warrant  a  determination  that  the  entire 
fuel  is  "substantially  not  petroleum." 
According  to  one  commenter, 
reformulated  gasoline  could  be  as  much 
as  17  percent  non-petroleum  and  83 
percent  petroleum.  61  FR  10622, 10630 
(March  14,  1996). 

In  arguing  for  inclusion  of  B-20  in  the 
definition  of  "alternative  fuel,"  the 
petition  for  rulemaking  addresses  the 
general  criteria  for  adding  to  the  list  of 
"alternative  fuels."  The  petition  argues 
that  B-20  is  substantially  not  petroleum 
and  would  yield  substantial  energy 
security  benefits  and  substantial 
environmental  benefits.  DOE  has  placed 
a  copy  of  the  petition  in  its  Freedom  of 
Information  Reading  Room  for  public 
inspection.  Issues  raised  by  the 
petitioners  account  for  some  of  the 
issues  listed  in  the  draft  issue  agenda  for 
the  workshop  that  is  set  forth  below. 
DOE  intends  to  proceed  rapidly  after  the 


workshop  toward  issuing  a  written 
decision  granting  or  denying  the 
petition  after  considering  relevant 
information  and  views  that  are  provided 
in  the  workshop  or  in  written 
comments.  The  agenda  also  will  include 
issues  that  go  beyond  the  scope  of  the 
pending  petition  for  rulemaking,  such  as 
appropriate  replacement  fuel  programs. 

n.  Conduct  of  the  Workshop 

The  workshop  will  be  conducted  by 
an  experienced  facilitator  in  an 
informal,  conference  style.  The  draft 
agenda  described  below  is  subject  to 
modification  to  ensure  that  those  who 
attend  will  have  an  adequate 
opportunity  to  raise  issues,  offer 
information,  state  their  views,  and 
interact  with  other  attendees.  With 
respect  to  some  of  the  issues,  the 
facilitator  may  ask  DOE  program  staff  to 
make  short  introductory  presentations 
to  provide  a  useful  context  for 
discussion.  A  transcript  of  the  workshop 
proceedings  will  be  prepared.  There 
will  be  no  discussion  of  proprietary 
information,  costs  or  prices,  or  other 
commercial  matters  regulated  by 
antitrust  law. 

m.  Preliminary  Draft  Issue  Agenda 

A.  Replacement  Fuel  Programs 

•  What  are  the  most  suitable  means 
and  methods  of  developing  and 
encouraging  the  production, 
distribution,  and  use  of  replacement 
fuels? 

B.  Criteria  for  Designating  "Alternative 
Fuels' 

1.  Substantially  Not  Petroleum 

•  Is  it  appropriate  to  set  a  threshold 
level  of  non-petroleum  content  that 
would  warrant  a  proposed  rule  to 
include  the  fuel  in  the  list  of 
"alternative  fuels?' 

•  How  should  DOE  define  a  threshold 
level  of  non-petroleum  content  that 
would  warrant  a  proposed  rule  to 
include  the  fuel  on  the  list  of 
"alternative  fuels?" 

•  What  are  the  permissible 
interpretations  of  the  statutory  term 
"substantially  not  petroleum?" 

2.  Substantial  Energy  Security  Benefits 

•  Should  DOE  request  a  detailed 
analysis  showing  how  the  final  energy 
btilance  reflecting  the  amoimts  and 
types  of  energy  consumed  in 
production,  distribution,  and  use  of  a 
candidate  fuel  compares  to  the 
equivalent  path  for  petroleum 
production,  distribution  and  use? 

•  What  other  factors,  such  as 
diversification  of  resources,  location  of 
production  outside  of  the  United  States, 
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use  of  renewable  energy  sources,  and 
ability  to  increase  production  quickly, 
should  be  considered? 

3.  Substantial  Environmental  Benefits 

•  Should  DOE  request  that  petitioners 
identify  the  physical  and  chemical 
properties  of  the  candidate  fuel  such  as 
specific  gravity,  initial  boiling  point, 
flash  point,  and  vapor  pressure  at  100 
degrees  Fahrenheit? 

•  Should  petitioners  be  required  to 
identify  environmental  detriments  and 
to  show  that  they  are  either  insignificant 
or  outweighed  substantially  by 
environmental  benefits? 

•  Should  the  environmental  analysis 
focus  on  the  total  fuel  cycle,  including 
production,  distribution,  and  use  of  the 
candidate  fuel? 

•  Should  petitioners  be  required  to 
show  that  alternative  fueled  vehicles 
operating  on  the  fuel  meet  Federal  Tier 
I  emissions  standards  and  to  submit 
emissions  data  including  exhaust 
emissions  and  evaporative  emissions  for 
all  fuels  with  Reid  vapor  pressures  of 
7.0  psi  or  greater  to  be  used  in  spark- 
ignited  engines? 

•  How  should  information  on 
greenhouse  gas  emissions  be  presented? 

4.  Other  Considerations 

•  Would  it  be  permissible  and 
appropriate  to  condition  designation  as 
an  "alternative  fuel"  on  a  requirement 
that  DOE  would  only  give  credit  to  a 
newly  acquired  vehicle  that  actually 
uses  the  new  "alternative  fuel?' 

Issued  in  Washington,  DC,  on  July  10, 
1997. 

Joseph  J.  Romm. 

Acting  Assistant  Secretary,  Energy  Efficiency 

and  Renewable  Energy. 

[FR  Doc.  97-18531  Filed  7-14-97;  8:45  am) 

BILiJNQ  COOE  e460-01-«> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-121-000] 

Cinergy  Services,  inc.;  Notice  of  Riing 

July  9,  1997. 

Take  notice  that  on  July  1,  1997, 
Cinergy  Services,  Inc.  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 


CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
21,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc,  97-18479  Filed  7-14-97;  8:45  am] 

BILUNG  COOE  571 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2243-000] 

Consumers  Power  Company;  Notice  of 
Filing 

July  9.  1997. 

Take  notice  that  Consumers  Power 
Company  tendered  for  filing  an 
amendment  to  its  Notice  of  Succession 
filed  on  March  26,  1997,  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  21, 1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18478  Filed  7-14-97;  8:45  am] 
BILUNG  COOE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-362-0011 

Florida  Gas  Transmission  Company; 
Notice  of  Amendment 

July  9, 1997. 

"Take  notice  that  on  April  30,  1997, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002.  filed  in  Docltet  No.  CP97- 
362-001,  an  amendment  to  its 
application  filed  in  Docket  No.  CP97- 
362-000.  The  amended  application  is  to 
reflect  revised  Exhibits  Y  and  Z.  The 
initial  application  in  Docket  No.  CP97- 
362-000  was  filed  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act,  seeking 
permission  and  approval  to  abandon,  by 
sale  to  Copano  Field  Services  Copano 
Bay.  L.P.,  a  Texas  Limited  Partnership 
(Copano),  certain  natural  gas  supply 
laterals  and  related  appurtenant 
facilities  located  in  the  counties  of 
Nueces  and  San  Patricio,  Texas,  all  as 
more  fully  set  forth  in  FGT's 
amendment  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

FGT  indicates  that  it  will  construct 
electronic  flow  measurement  equipment 
and  related  appurtenant  facilities  (new 
receipt  point),  once  Copano  takes 
possession  of  the  above  stated  facilities. 
Exhibit  Y  was  amended  to  reflect  FGT's 
estimated  cost  to  construct  the 
electronic  flow  measurement  equipment 
and  related  appurtenant  facilities.  FGT 
indicated  in  its  original  application,  that 
it  proposes  to  sell  Copano  the  17.5  mile 
12-inch  Encinal  Channel  Lateral;  the  0.3 
mile  4-Lnch  Shell  East  White  Point 
Lateral;  the  2.7  mile  4- inch  Nueces  Bay 
Lateral;  the  0.2  mile  4-incb  Phillips  East 
White  Point  Lateral;  the  2.1  mile  3-inch 
Angelita  Lateral;  and  all  related 
appurtenant  facilities.  In  addition,  FGT 
states  that  it  seeks  Commission 
permission  to  transfer  by  sale  to  Copano 
the  0.3  mile  4-inch  Phillips  Spradley 
Lateral  which  FGT  states  was 
abandoned  in  place  pursuant  to  an  order 
issued  by  the  Commission  on  May  5, 
1983,  in  Docket  No.  CP83-8O-O00. 

It  is  further  stated  that  the 
abandonment  and  sale  proposed  herein 
will  not  impair  any  current  services  nor 
will  it  disadvantage  any  existing 
customer  of  FGT.  FGT  indicates  that  the  . 
proposed  abandonment  and  sale  of  the 
subject  facilities  will  save  FGT 
approximately  $10,500  per  year  in 
operating  and  maintenance  costs. 

Any  person  desiring  to  be  heard  or  to" 
make  any  protest  with  reference  to  said 
amendment  should  on  or  before  July  30, 
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1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC.  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the    ' 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  All  persons 
who  have  heretofore  filed  need  not  file 
again. 

Linwood  A.  Wfttson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18483  Filed  7-14-97;  8:45  am) 

BtLUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-4 15-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

July  9,  1997. 

Take  notice  that  on  July  2. 1997, 
Iroquois  Gas  Transmission  System,  L.F. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FTERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  August  1,  1997: 

Fourth  Revised  Sheet  No.  92 
Fifth  Revised  Sheet  No.  93 
Third  Revised  Sheet  No.  95 
Second  Revised  Sheet  No.  103 
Third  Revised  Sheet  No.  104 
First  Revised  Sheet  No.  156 
First  Revised  Sheet  No.  157 
First  Revised  Sheet  No.  158A 
Original  Sheet  No.  158B 
Original  Sheet  No.  158C 
Second  Revised  Sheet  No.  159 
Second  Revised  Sheet  No.  160 
First  Revised  Sheet  No.  160 A 
Second  Revised  Sheet  No.  161 
Second  Revised  Sheet  No.  162 
Second  Revised  Sheet  No.  163 
Second  Revised  Sheet  No.  167 
Second  Revised  Sheet  No.  168 
Second  Revised  Sheet  No.  169 

Iroquois  states  that  the  purpose  of  this 
filing  is  to  revise  the  Capacity  Release 
section  of  the  Tariff  and  Releasing 
Shipper's  contract  to  make  it  a  blanket 
contract.  In  addition,  the  attachments  to 
both  the  blanket  Replacement  Shipper 
and  Releasing  Shipper  contracts  have 


been  revised  to  correspond  to  one 
another. 

Iroquois  states  that  copies  of  this 
filing  were  served  upon  all  customers 
and  interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E.,  Washington,  D.C.      . 
20426.  in  accordance  with  18  CFR 
385.214  and  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
miist  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18490  Filed  7-14-97;  8:45  am) 
BILLING  CODE  CTIT-OI-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 76-004] 

MIGC,  Inc.;  Notice  of  Compliance  Filing 

July  9,  1997. 

Take  notice  that  on  July  2. 1997, 
MIGC,  Inc.  (MIGC).  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  Substitute  Second 
Revised  Sheet  No.  90  with  a  proposed 
effective  date  of  August  1. 1997. 

MIGC  states  that  the  purpose  of  the 
filing  is  to  comply  with  the 
Commission's  June  10  Letter  Order  (as 
modified  by  a  June  20  Errata  to  the 
Letter  Order)  directing  MIGC  to  file  to 
reflect  changes  in  its  tariff  to  conform  to 
the  standards  adopted  by  the  Gas 
Industry  Standards  Board  and 
incorporated  into  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  by  Order  Nos.  587-C. 

MIGC  states  that  copies  of  its  filing 
are  being  mailed  to  its  jurisdictional 
customers,  all  pcirties  on  the  official 
service  list  in  Docket  No.  RP97-176- 
000,  and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  N.E.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 


Regulations.  All  such  protests  must  be 

filed  as  provided  in  Section  154.210  of 

the  Commission's  Regulations.  Protests 

will  be  considered  by  the  Commission 

in  determining  the  appropriate  action  to 

be  taken,  but  will  not  serve  to  make 

protestants  parties  to  the  proceeding. 

Copies  of  this  filing  are  on  file  with  the 

Commission  and  are  available  for  public 

inspection  in  the  Public  Reference 

Room. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  97-18488  Filed  7-14-97;  8:45  am) 

BILUNG  CODE  6717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-61&-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

July  9. 1997. 

Take  notice  that  on  July  2, 1997. 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel)  10  Lafayette  Square. 
Buffalo,  New  York  14203.  filed  in 
Docket  No.  CP9 7-6 18-000  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  for  permission  and 
approval  to  abandon  by  sale  to  Puma 
Resources  Holdings,  Inc.  (Puma),  Line 
D-69  along  with  appurtenances,  in  Erie, 
Permsylvania,  and  for  the  Commission 
to  determine  that  Line  D-69  will  be 
exempt  from  the  jurisdiction  following 
the  sale  to  Puma,  all  as  more  fully  set 
forth  in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Specifically.  National  Fuel  proposes 
to  abandon  Line  D-69  which  is  12,805 
feet  in  length  and  4  inches  in  diameter, 
its  appurtenances,  to  Puma  for  $1,000. 
National  Fuel  states  that  the  line  and 
facilities  will  be  used  for  gathering 
purposes  and  requests  that  the 
Commission  determine  that  such 
facilities  will  not  be  subject  to  the 
Commission's  jurisdiction  after  the  sale. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  July  30, 
1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Conmiission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandoiunent 
are  required  by  the  public  convenience 
and  necessity'.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
uimecessary  for  Williston  Basin  to 
appear  or  be  represented  at  the  hearing. 
LinwofMl  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18485  Filed  7-14-97;  8:45  am] 

WLLINQ  CODE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-61 4-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

July  9,  1997. 

Take  notice  that  on  July  1,  1997. 
Northwest  Pipeline  Corporation 
(Northwest),  P.O.  Box  58900.  Salt  Lake 
City,  Utah  84158-0900,  filed  in  Docket 
No.  CP97-6 14-000  a  request  pursuant  to 
Sections  157.205,  157.211  and  157.216 
of  the  Commission's  Regulations  under 
the  Natural  Gas  Act  (18  CFR  157.205, 
157.211,  157.216)  for  authorization  to 
upgrade  a  meter  station  and  partially 
abandon  certain  existing  facilities 
located  in  Twin  Falls  County,  Idaho, 
under  Northwest's  blanket  certificate 
issued  in  Docket  No.  CP82-433-000, 
pursuant  to  Section  7(c)  of  the  Natuj-al 
Gas  Act,  all  as  more  fully  set  forth  in  the 
request  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  upgrade  the 
Buhl  Meter  Station  located  in  Twin 


Falls  County,  Idaho,  by  removing  two  of 
the  existing  2-inch  monitor  regulators 
and  appurtenances  and  replacing  them 
with  2-inch  pipe  spools  and  by  uprating 
the  station  MAOP  from  325  psig  to  720 
psig.  Northwest  states  this  is  to 
accommodate  a  request  by 
Intermountain  Gas  Company 
(Intermountain)  for  increased  delivery 
capabilities  at  this  point  for  services 
under  authorized  firm  transportation 
agreements.  Northwest  asserts  the 
MAOP  uprating  will  be  accomplished 
by  isolating  and  retesting  the  existing 
header  and  station  piping  downstream 
of  the  regulators.  Northwest  declares  as 
a  result  of  this  proposed  upgrade,  the 
maximum  design  delivery  capacity  of 
the  meter  station  will  increase  from 
approximately  4.857  Dth  per  day  at  380 
psig  to  approximately  6,939  Dth  per  day 
at  380  psig,  as  limited  by  the  regulators. 

Northwest  states  the  total  cost  of  the 
proposed  facility  upgrade  at  the  Buhl 
Meter  Station  is  estimated  to  be 
approximately  $10,400,  comprised  of 
$10,300  for  installation  of  the  new 
facilities  and  uprating  of  existing 
MAOP,  plus  $100  for  removal  of  the  old 
facilities.  Northwest  asserts 
Intermountain  will  reimburse  them  for 
all  actual  costs  associated  with  the 
upgrade  of  the  Buhl  Meter  Station, 
including  all  applicable  federal  and 
state  income  tax  liabilities. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natiual  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  U  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18484  Filed  7-14-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-621-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Request  Under  Blanket 
Authorization 

July  9,  1997. 

Take  notice  that  on  July  7, 1997, 
Northwest  Pipeline  Corporation 
(Northwest)  295  Chipeta  Way,  Salt  Lake 
City,  Utah  84108,  filed  a  request  with 
the  Commission  in  Docket  No.  CP97- 
621-000,  piu^uant  to  Sections  157.205, 
157.211,  and  157.216(b)  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (NGA)  for  authorization 
to  upgrade  its  Moiut>e  Meter  Station  in 
Snohomish  County,  Washington  by 
abandoning  existing  meter  facilities  and 
appurtenances  and  constructing  and 
operatii^  upgraded  replacement 
facilities  to  accommodate  a  request  by 
Puget  Sound  Energy,  Inc.  Formerly 
Washington  Natural  Gas  Company,  for 
additional  delivery  capacity  authorized 
in  blanket  certificate  issued  in  Docket 
No.  CP82-433-000,  all  as  more  fully  set 
forth  in  the  request  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Northwest  proposes  to  remove  the 
two  existing  1-inch  regulators,  the 
existing  3- inch  turbine  meter  and 
appurtenances  and  install  two  2-inch 
regulators,  two  4-inch  turbine  meters,  a 
750.000  Btu  per  hour  line  heater  and 
appurtenances  at  the  Moiux»e  Meter 
Station. 

Northwest  states  the  proposed 
upgrade  will  increase  the  maximum 
design  capacity  of  the  meter  station 
from  1.696  Dth  per  day  at  150  psig  to 
approximately  6.880  Dth  per  day  at  150 
psig,  as  limited  by  the  meters  or  to 
approximately  10,800  Dth  per  day  at 
250  psig,  as  limited  by  the  regulators. 

The  total  cost  of  the  proposed  facility 
upgrade  at  the  Monroe  Meter  Station  is 
estimated  to  be  approximately  $194,100, 
which  would  be  reimbursed  by  Puget 
Sound  Energy,  Inc.  Pursuant  to  a 
Facilities  Agreement  dated  June  16. 
1997. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  the 
Commission  has  issued  this  notice,  file 
pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  [18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
NGA  (18  CFR  157.205)  a  protest  to  the 
request.  If  no  protest  is  filed  within  the 
allowed  time,  the  proposed  activity 
shall  be  deemed  to  be  authorized 


37902 


Federal  Register  /  Vol.  62,  No.  135  /  Tuesday.  July  15.  1997  /  Notices 


effective  the  day  after  the  time  allowed 
for  filing  a  protest.  If  a  protest  is  filed 
and  not  withdrawn  within  30  days  after 
the  time  allowed  for  filing  a  protest,  the 
instant  request  shall  be  treated  as  an 
application  for  authorization  pursuant 
to  Section  7  of  the  NGA. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18487  Filed  7-14-97;  8:45  am) 

BILUNQ  CODE  8717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-404-001] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Tariff  Filing 

July  9.  1997. 

Take  notice  that  on  July  2,  1997 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  certain  revised  tariff  sheets  to  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  which  tariff  sheets  are 
enumerated  in  Appendix  A  attached  to 
the  filing.  The  proposed  effective  date  of 
such  tariff  sheets  is  August  1,  1997. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  supplement  Transco's 
Annual  Great  Plains  Adjustment  filing 
of  June  30,  1997  in  Docket  No.  RP97- 
404-000  (June  30  Filing),  which  filing 
inadvertently  omitted  certain  tariff 
sheets  containing  the  Great  Plains 
Volumetric  Surcharge  (GPS).  The 
revised  tariff  sheets  included  therein 
reflect  the  same  GPS  rate  of  O.lOt  per  dt 
as  contained  in  Transco's  June  30  Filing. 

Transco  states  that  copies  of  the 
instant  filing  are  being  mailed  to 
affected  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.21 1  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  as  provided  in  Section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  |r.. 
Acting  Secretary 
[FR  Doc  97-18489  Filed  7-14-97;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DocKet  No.  CP97-61 9-000] 

Viking  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

July  9,  1997. 

Take  notice  that  on  July  3,  1997, 
Viking  Gas  Transmission  Company 
(Viking),  825  Rice  Street.  St.  Paul. 
Minnesota  55117,  filed  in  Docket  No. 
CP97-61 9-000  a  request  pursuant  to 
Sections  157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18CFR  157.205  and 
157.212)  for  authorization  to  increase 
the  metering  capacity  of  an  existing 
delivery  point  for  transportation 
services  for  Northern  States  Power 
Company — Wisconsin  (NSPW),  for 
delivery  at  the  Wheaton  delivery  point 
in  Chippewa  County,  Wisconsin,  under 
the  blanket  certificate  issued  in  Docket 
No.  CP8 2-4 14-000,1  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  all 
as  more  fully  s^t  forth  in  the  request 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection. 

Viking  proposes  to  install  an 
additional  6"  turbine  meter  run, 
associated  piping,  and  fittings  at  the 
Wheaton  delivery  poiilt.  Viking  states 
that  the  proposed  change  is  needed  to 
provide  additional  metering  capacity  for 
the  transportation  services  currently 
provided  to  NSPW  under  Viking's  Rate 
Schedule  FT-A.  Rate  Schedule  AOT 
and  Rate  Schedule  IT.  Viking  currently 
provides  a  maximum  daily  summertime 
quantity  of  12.185  Dth  and  wintertime 
quantity  of  37,000  Dth  of  firm 
transportation  service  to  NSPW  under 
Viking's  Rate  Schedule  FT-A,  pursuant 
to  Gas  Transportation  Agreements  dated 
June  1,  1994  and  November  1. 1994. 
NSPW  has  requested  an  increase  in 
metering  capacity  up  to  120.000  Mcf/d 
at  the  existing  Wheaton  delivery  point. 

Viking  estimates  that  the  proposed 
cost  to  upgrade  the  delivery  point  is 
$45,000  and  NSPW  will  reimburse 
Viking  for  the  cost  of  upgrading  the 
delivery  point. 

Viking  states  that  the  delivery  of 
NSPW's  volumes  will  not  exceed  the 
presently  authorized  quantities,  and  the 
changes  proposed  are  not  prohibited  by 


» On  April  6, 1989.  in  Docket  No.  CP88-679-000 
the  Commission  authorized  Viking  to  acquire  and 
operate  Midwestern  Gas  Transmission  Company's 
(Midwestern)  Northern  System  as  Midwestern  s 
successor.  The  Commission  issued  Midwestern 
blanket  certificate  authority  for  construction  of 
facilities  on  September  1, 1982,  in  Docket  No. 
CP82-414-000. 


Viking's  tariff.  Viking  claims  that  it  has 
sufficient  capacity  in  its  system  to 
accomplish  delivery  of  gas  to  the 
proposed  delivery  point  without 
detriment  or  disadvantage  to  any  of  its 
other  customers.  Viking  states  that  there 
will  be  no  impact  on  its  peak  day  or 
average  day  deliveries. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission.  - 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed 
authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18486  Filed  7-14-97;  8:45  am) 

BILUNG  COOE  S717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP96-655-001,  et  al.  and 
CP97-291-000) 

Destin  Pipeline  Company,  L.L.C.; 
Southern  Natural  Gas  Company; 
Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
the  Proposed  Destin  Pipeline  Project 

July  9,  1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FREC  or 
Commission)  has  prepared  a  draft 
environmental  impact  statement  (EIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Destin  Pipeline  Company, 
L.L.C.  and  Southern  Natural  Gas 
Company  in  the  above-referenced 
dockets  and  referred  to  as  the  Destin 
Pipeline  Project. 

The  staff  prepared  the  draft  EIS  to 
satisfy  the  requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  would  have  limited  adverse 
environmental  impact. 

The  draft  EIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
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following  facilities  in  the  central  Gulf  of 
Mexico  and  Mississippi: 

•  A  total  of  213.2  miles  of  36-, 
30-,  and  16-inch-diameter  interstate 
pipeline,  consisting  of  75.6  miles 
offshore  pipeline  and  137.6  miles  of 
onshore  pipeline; 

•  27,078  horsepower  of  new 
compression  at  two  new  compressor 
stations; 

•  Seven  new  meter  stations;  and 

•  Associated  aboveground  facilities, 
including  a  liquids  slug  catcher,  an 
offshore  gathering  platform,  and  a 
related  nonjurisdictional  gas  processing 
plant. 

The  piupose  of  the  proposed  facilities 
is  to  transport  up  to  1  billion  cubic  feet 
per  day  of  natural  gas  from  the 
development  of  new  offshore  deepwater 
production  areas  in  the  central  Gulf  of 
Mexico  to  interconnections  with  six 
major  interstate  pipelines  in 
Mississippi.  The  proposed  facilities 
would  provided  a  new  natural  gas 
transportation  infrastructure  that  would 
avoid  the  overburdened  pipeline 
systems  in  southeastern  Louisiana. 


The  draft  EIS  has  been  placed  in  the 
public  files  of  the  KfcKC.  A  limited 
number  of  copies  of  the  draft  EIS  are 
available  for  distribution  and  public 
inspection  at:  Federal  Energy  Regulatory 
Commission,  Public  Reference  and  Files 
Maintenance  Branch.  888  First  Street, 
N.E.,  Room  2A,  Washington.  D.C.  20426, 
(202) 208-1371. 

Copies  of  the  draft  EIS  have  been 
mailed  to  Federal,  state,  and  local 
agencies,  public  interest  groups, 
interested  individuals,  and  parties  to 
this  proceeding  who  requested  a  copy. 

Conunent  Procedure 

Written  Comments 

Any  person  wishing  to  submit  vmtten 
comments  on  the  draft  EIS  may  do  so. 
Please  carefully  follow  these 
instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

•  Send  two  copies  to:  Lois  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  first  Street,  N.E., 
Room  lA,  Washington.  DC.  20426. 


•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 
11.1; 

•  Reference  Docket  Nos.  CP96-655- 
001  et  al.  and  CP97-291-000:  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington.  DC  on 
or  before  September  1,  1997. 

Public  Meetings 

Interested  groups  and  individuals  are 
encouraged  to  attend  the  scheduled 
public  meetings  and  present  comments 
on  the  envirorunental  impacts  described 
in  the  draft  EIS.  Anyone  who  would  like 
to  speak  at  the  public  meetings  may  get 
on  the  speakers  list  by  signing  up  at  the 
public  meetings.  Priority  will  be  given 
to  persons  representing  groups. 
Transcripts  will  be  made  of  the 
meetings. 

Two  public  meetings  to  received 
comments  on  tl^  draft  EIS  of  the  Destin 
Pipeline  Project  will  be  held  at  the 
following  times  and  locations: 


Date 

Time 

Localkm 

August  6,  1997  

7:00  p.m  „ 

7:00  p.m  

.  „ 

Moss  Point  Public  Library,  4401  Mclnnis  Street,  Moss  Point.  Mis- 
sissippi. 

Mississippi  National  Guard  Armory,  38tti,  Highway  63,  Waynesboro. 
Mississippi. 

August  7,  1997  

After  the  written  and  oral  comments 
are  reviewed,  any  significant  new  issues 
are  investigated,  and  modifications  are 
made  to  the  draft  EIS,  a  final  EIS  will 
be  published  and  distributed.  The  final 
EIS  will  contain  the  staffs  responses  to 
timely  comments  received  on  the  draft 
EIS. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFT? 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  in  this  proceeding  has  passed. 
Therefore,  parties  now  seeking  to  file 
late  interventions  must  show  good 
cause,  as  required  by  section 
385.214(h)(3),  why  this  time  limitation 
should  be  waived.  Environmental  issues 
have  been  viewed  as  good  cause  for  late 
intervention.  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 
[FR  Doc.  97-18481  Filed  7-14-97;  8:45  am) 

BILUNG  CODE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Er>ergy  Regulatory 
Commission 


[Docket  No.  CP97-202-000] 

USG  Pipeline  Company;  Notice  of 
Availability  of  the  Environmental 
Assessment  for  the  Proposed  USG 
Pipeline  Project 

)uly  9,  1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  an 
Environmental  Assessment  (EA)  on  the 
natvu-al  gas  pipeline  facilities  proposed 
by  USG  Pipeline  Company  (USGPC)  in 
the  above-referenced  docket. 

The  EA  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  appropriate  mitigating 
measures,  woiild  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environmenL 

The  EA  addresses  the  potential 
environmental  effects  of  construction 
and  operation  of  14.5  miles  of  10-inch- 
diameter  pipeline  and  appurtenant 


facilities  in  Marion  Coimty,  Tennessee 
and  Jackson  County,  Alabama. 

USGPC  would  transport  up  to  7.000 
Dekatherms  per  day  of  natiual  gas  to 
United  States  Gypsum  Company  (USGC) 
in  Bridgeport.  Alabama  where  USGC 
plans  to  construct  and  operate  a  gypsum 
wallboard  manufacturing  facility. 

The  Ej'V  has  been  placed  in  the  public 
files  of  the  FERC.  A  limited  number  of 
copies  of  the  EA  are  available  for 
distribution  and  public  inspection  at: 
Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files  Maintenance 
Branch.  888  First  Street,  NE..  Room  2A, 
Washington,  EX:  20426,  (202)  208-1371. 

Copies  of  the  EA  have  been  mailed  to 
Federal,  state,  and  local  agencies,  public 
interest  groups,  interested  individuals, 
newspapers,  and  parties  to  this 
proceeding. 

Any  person  wishing  to  comment  on 
the  EA  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  listed  below.  Please  carefully 
follow  these  instructions  to  ensure  that 
your  comments  are  received  in  time  and 
properly  recorded: 

•  Reference  Docket  No.  CP97-202- 
000. 
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•  Send  two  copies  of  your  comments 
to:  Office  of  the  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE..  Room  lA.  Washington. 
DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  the  Environmental 
Review  and  Compliance  Branch,  PR- 

11-1. 

•  Mail  your  comments  so  they  will  be 
received  in  Washington,  DC  on  or  before 
August  8.  1997. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commenter  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214). 

The  date  for  filing  timely  motions  to 
intervene  has  passed.  Therefore,  parties 
now  seeking  to  file  late  interventions 
must  show  good  cause,  as  required  by 
section  385.214(b)(3).  w9y  this  time 
limitation  should  be  waived. 
Environmental  issues  have  been  viewed 
as  good  cause  for  late  intervention.  You 
do  not  need  intervener  status  to  have 
your  comments  considered. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18482  Filed  7-14-97;  8:45  ami 

BILUNG  COOe  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice;  Sunshine  Act  Meeting 

July  9,  1997. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLDING  IMEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  July  16,  1997,  10:00  a.m. 
PLACE:  Room  2C,  888  First  Street,  N.E., 
Washington,  D.C.  20426. 
STATUS:  Open. 

»MTTERS  TO  BE  CONSIDERED:  Agenda: 
Note — Items  listed  on  the  agenda  may 
be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Lois  D.  Cashell.  Secretary,  Telephone 
(202)  208-0400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)  208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  Commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
However,  all  public  documents  may  be 


examined  in  the  Reference  and 
Information  Center. 

Consent  Agenda— Hydro  679th  Meeting — 
July  16,  1997;  Regular  Meeting  (10:00  a.m.) 

CAH-1. 

DOCKET*  P-2113,  042.  WISCONSIN 

VALLEY  IMPROVEMENT  COMPANY 
OTHER»S  P-1999,  006.  WISCONSIN 
PUBLIC  SERVICE  CORPORATION 
P-2113.  041,  WISCONSIN  VALLEY 

IMPROVEMENT  COMPANY 
P-2113.  047,  WISCONSIN  VALLEY 

IMPROVEMENT  COMPANY 
P-2212.  003.  WEYERHAEUSER 

COMPANY 
P-2239.  009.  TOMAHAWK  POWER  AND 

PULP  COMPANY 
P-2255,  005.  NEKOOSA  PAPERS.  INC. 
P-2256.  004.  CONSOLIDATED  WATER 

POWER  COMPANY 
P-2291,  003.  NEKOOSA  PAPERS.  INC. 
P-2292.  003,  NEKOOSA  PAPERS.  INC. 
P-2476.  003.  WISCONSIN  PUBLIC 

SERVICE  CORPORATION 
P-2590,  004.  CONSOLIDATED  WATER 
POWER  COMPANY 
CAH-2. 

OMITTED 
CAH-3. 

DOCKET*  P-2239.  009.  TOMAHAWK 
POWER  AND  PULP  COMPANY 
CAH^. 

DOCKET*  P-2476.  003.  WISCONSIN 

PUBUC  SERVICE  CORPORATION 

OTHER#S  P-2476.  004.  WISCONSIN 

PUBUC  SERVICE  CORPORATION 

CAH-5. 

DOCKET*  P-1999.  006.  WISCONSIN 

PUBUC  SERVICE  CORPORATION 

OTHER#S  P-1999.  007.  WISCONSIN 

PUBUC  SERVICE  CORPORATION 

CAH-«. 

DOCKET*  P-2212.  003.  WEYERHAEUSER 

COMPANY 
OTHER»S  P-2212, 005,  WEYERHAEUSER 
COMPANY 
CAH-7. 

DOCKET*  P-2590.  004,  CONSOLIDATED 

WATER  POWER  COMPANY 
OTHER*S  P-2590,  005.  CONSOLIDATED 
WATER  POWER  COMPANY 
CAH-a. 

DOCKET*  P-2256.  004.  CONSOLIDATED 

WATER  POWER  COMPANY 
OTHER*S  P-2256.  005.  CONSOLIDATED 
WATER  POWER  COMPANY 
CAH-9. 

DOCKET*  P-2255.  005.  NEKOOSA 

PAPERS.  EMC. 
OTHER*S  P-2255.  007,  NEKOOSA 
PAPERS,  INC. 
CAH-10. 

DOCKET*  P-2291.  003,  NEKOOSA 

PAPERS.  INC. 
OTHER»S  P-2291,  006,  NEKOOSA 
PAPERS,  INC. 
CAH-1 1. 

DOCKET*  P-2292,  003,  NEKOOSA 

PAPERS,  INC. 
OTHER*S  P-2292,  004.  NEKOOSA 
PAPERS,  INC. 
CAH-12. 

DOCKET*  P-4715,  006,  FELTS  MILLS 
ENERGY  PARTNERS,  LP. 
CAH-13. 


DOCKET*  P-5276.  036.  NIAGARA 
MOHAWK  POWER  CORPORATION 
AND  NORTHERN  ELECTRIC  POWER 
COMPANY,  L.P. 

CONSENT  AGENDA— ELECTRIC 

CAE-1. 
DOCKET*  ER97-3055,  000, 
PENNSYLVANL\  POWER  &  UGHT 
COMPANY 
CAE-2. 

OMITTED 
CAE-3. 

DOCKET*  ER97-2414,  000,  LOWELL 
COGENERATION  COMPANY  LIMITED 
PARTNERSHIP 
CAE-^. 

DOCKET*  ER97-3060,  000,  SOUTHERN 
COMPANY  SERVICES,  INC. 
CAE-5. 

DOCKET*  OA96-140,  000,  TUCSON 
ELECTRIC  POWER  COMPANY 
CAE-6. 

DOCKET*  ER97-2532.  000,  ZOND 

DEVELOPMENT  CORPORATION 
OTHER#S  ER97-2904,  000,  ZOND 
MINNESOTA  DEVELOPMENT 
CORPORATION  U. 
CAE-7. 

DOCKET*  OA96-37,  000.  GREEN 
MOUNTAIN  POWER  CORPORATION 
CAE-8. 

DOCKET*  OA96-^3.  000.  CENTRAL 
MAINE  POWER  COMPANY 
CAE-9. 

DOCKET*  TX93-2,  007,  CITY  OF 
BEDFORD,  VIRGINL\.  ET  AL.  AND 
TOWN  OF  RICHLANDS,  VIRGINL\  AND 
BLUE  RIDGE  POWER  AGENCY 
OTHER*S  EL94-59,  003.  CITY  OF 
BEDFORD,  VIRGINL\.  ET  AL.  AND 
TOWN  OF  RICHLANDS,  VIRGINL\.  ET 
AL.  V.  APPALACHL\N  POWER 
COMPANY 
CAE-10. 

DOCKET*  EC96-7,  002.  UNION  ELECTRIC 
COMPANY  AND  CENTRAL  ILLINOIS 
PUBUC  SERVICE  COMPANY 
OTHER*S  ER96-677,  002.  UNION 
ELECTRIC  COMPANY  AND  CENTRAL 
ILLINOIS  PUBUC  SERVICE  COMPANY 
ER96-679,  002.  UNION  ELECTRIC 
COMPANY  AND  CENTRAL  ILLINOIS 
PUBUC  SERVICE  COMPANY 
CAE-1 1. 

DOCKET*  OA96-50.  000,  UNION 
ELECTRIC  COMPANY 
CAE-1 2. 

OMITTED 
CAE-1 3. 

DOCKET*  EL93-50,  000.  WESTERN 
RESOURCES,  INC. 
CAE-1 4. 

DOCKET*  EL97-20,  000,  ALABAMA 
POWER  COMPANY 
CAE-15. 
DOCKET*  NJ97-3,  000.  UNITED  STATES 
DEPARTMENT  OF  ENERGY— 
BONNEVILLE  POWER 
ADMINISTRATION 

CONSENT  AGENDA— GAS  AND  OIL 

CAG-1. 

DOCKET*  RP96-320,  015,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-2. 
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DOCKET*  IS97-9.  000,  PLATTE  PIPE  LINE 
COMPANY 
CAG-3. 
DOCKET*  RP97-365,  001,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-4. 

DOCKET*  PR97-5,  000.  HUMBLE  GAS 
PIPELINE  COMPANY 
CAG-5. 
DOCKET*  RP97-387,  000.  OKTEX 
PIPELINE  COMPANY 
CAG-6. 

IXXKET*  PR96-13,  000,  NORTHERN 

ILLINOIS  GAS  COMPANY 
OTHER»S  PR96-13.  001,  NORTHERN 

ILLINOIS  GAS  COMPANY 
PR96-13.  002.  NORTHERN  ILLINOIS  GAS 

COMPANY 
PR96-13,  003,  NORTHERN  ILLINOIS  GAS 
COMPANY 
CAG-7. 

DOCKET*  PR97-3.  000,  OLYMPIC 
PIPELINE  COMPANY 
CAG-6. 

DOCKET*  RP96-61,  001 .  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER*S  RP96-61.  003.  TENNESSEE  GAS 

PIPELINE  COMPANY 
RP97-98,  000,  TENNESSEE  GAS  PIPELINE 

COMPANY 
RP97-385.  000,  TENNESSEE  GAS 
PIPELINE  COMPANY 
CAG-9. 

DOCKET*  RP97-58,  003.  EAST 
TENNESSEE  NATURAL  GAS 
COMPANY 
CAG-10. 

DOCKET*  RP97-71,  004. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-1 1. 
DOCKET*  RP97-137.  006.  SOUTHERN 
NATURAL  GAS  COMPANY 
CA&-12. 

DOCKET*  RP97-166.  005.  COLUMBL\ 
GULF  TRANSMISSION  COMPANY 
CAG-1 3. 

DOCKET*  RP97-167,  004.  COLUMBL\ 
GAS  TRANSMISSION  CORPORATION 
CAG-1 4. 

DOCKET*  RP97-181.  004.  CNG 

TRANSMISSION  CORPORATION 
OTHER*S  RP97-181.  003,  CNG 
TRANSMISSION  CORPORATION 
CAG-15. 

DOCKET*  RP97-341.  001. 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-1 6. 

DOCKET*  RP97-344.  001.  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-1 7. 

OMITTED 
CAG-1 8. 

DOCKET*  RP96-45,  004,  NORTHERN 
BORDER  PIPELINE  COMPANY 
CAG-1 9. 
DOCKET*  RP97-158.  000.  MISSISSIPPI 

RTVER  TRANSMISSION  CORPORATION 
OTHER*S  RP97-158,  001,  MISSISSIPPI 
RIVER  TRANSMISSION  CORPORATION 
CAG-20. 

DOCKET*  RP97-225.  000.  WILUAMS 
NATURAL  GAS  COMPANY 
CAG-2 1. 


DOCKET*  RP97-258,  001.  WILLIAMS 
NATURAL  GAS  COMPANY 
CAG-22. 

DOCKET*  RP97-306,  001.  WILUAMS 

NATURAL  GAS  COMPANY 
OTHER*S  RP97-317,  001,  WILUAMS 
NATURAL  GAS  COMPANY 
CAG-23. 

OMITTED 
CAG-24. 

DOCKET*  RP97-57,  003,  NORAM  GAS 
TRANSMISSION  COMPANY 
CAG-25. 

DOCKET*  RP97-116,  004,  KOCH 
GATEWAY  PIPELINE  COMPANY 
CAG-26. 

DOCKET  *  RP97-140,  005,  LOUlSL\NA- 
NEVADA  TRANSIT  COMPANY 
CAG-2  7. 

OMITTED 
CAG-28. 

OMITTED 
CAG-29. 

E)OCKET  *  RP95-363,  007,  EL  PASO 

NATURAL  GAS  COMPANY 
OTHER  *S  RP97-82.  001.  GPM  GAS 
CORPORATION  V.  EL  PASO  NATURAL 
GAS  COMPANT 
CAG-30. 
DOCKET  *  RP91-203,  063.  TENNESSEE 

GAS  PIPELINE  COMPANY 
OTHER  *S  RP92-23.  029.  TENNESSEE 

GAS  PIPELINE  COMPANY 
RP92-132.  050,  TENNESSEE  GAS 
PIPELINE  COMPANY 
CAG-3 1. 

OMITTED 
CAG-3  2. 

OMITTED 
CAG-3  3. 

DOCKET  *  RP92-132,  042.  TENNESSEE 
GAS  PIPELINE  COMPANY 
CAG-34. 

DOCKET  *  OR92-8,  008,  SFPP,  LP. 
OTHER  *S  OR93-5,  005,  CHEVRON  USA 

PRODUCTS  COMPANY  V.  SFPP,  L.P. 
OR94-3,  004,  NAVAJO  REFINING 

COMPANY  V,  SFPP.  L.P. 
OR94-4.  005,  ARCO  PRODUCTS 

COMPANY,  ET  AL..  V.  SFPP,  L.P. 
OR95-5.  003.  MOBIL  OIL  CORPORATION 

V.  SFPP,  L.P. 
OR95-34,  002.  TOSCO  CORPORATION  V. 
SFPP.  L.P. 
CAG-35^ 

OMITTED 
CAG-36. 
DOCKET  *  MG97-6.  002,  IROQUOIS  GAS 
TRANSMISSION  SYSTEM.  L.P. 
CAG-3  7. 

DOCKET  *  MG97-12.  000,  WILUSTON 
BASIN  INTERSTATE  PIPELINE 
COMPANY 
CAG-38. 
DOCKET  #  MG97-13.  000.  NORTHWEST 
PIPELINE  CORPORATION 
CAG-39. 

DOCKET  #  CP95-737,  001.  TEXAS 
EASTERN  TRANSMISSION 
CORPORATION  AND 
TRANSCONTINENTAL  GAS  PIPE  LINE 
CORPORATION 
CAG-40. 

DOCKET  *  CP97-106,  001,  TEXAS  GAS 
TRANSMISSION  CORPORATION 
CAG-41. 


DOCKET  *  CP95-194,  002,  NORTHERN 

BORDER  PIPELINE  COMPANY 
OTHER  *S  CP95-194.  000,  NORTHERN 

BORDER  PIPELINE  COMPANY 
CP95-194.  001.  NORTHERN  BORDER 

PIPELINE  COMPANY 
CP95-194.  003,  NORTHERN  BORDER 

PIPELINE  COMPANY 
CAG-42. 
DOCKET  *  CP97-105,  000,  TRUNKUNE 

GAS  COMPAN'Y 
CAG-43. 

DOCKET  *  CP96-721,  000,  TENNESSEE 

GAS  PIPELINE  COMPANY 
CAG-44 

DOCKET  *  CP90-239.  005,  GULF  STATES 

TRANSMISSION  CORPORATION 
CAG-45. 

DOCKET  *  CP96- 2 7,  000,  NATURAL  GAS 

PIPELINE  COMPANY  OF  AMERICA 
OTHER  #S  CP96-27,  001,  NATURAL  GAS 

PIPELINE  COMPANY  OF  AMERICA 
C.\G-46 

DOCKET  «  CP96-297,  000.  GREAT  LAKES 

GAS  TRANSMISSION  LIMITED 

PARTNERSHIP 
CAG-4  7. 

DOCKET  *  CP96-492.  000.  CNG 

TRANSMISSION  CORPORATION 
OTHER  *S  CP9&-492.  002.  CNG 

TRANSMISSION  CORPORATION 
CP96-492,  003,  CNG  TRANSMISSION 

CORPORATION 
CP96-606,  000,  TEXAS  EASTERN 

TRANSMISSION  CORPORATION 
CAG-48. 

DOCKET  *  CP97-27,  000.  PUGET  SOUND 

ENERGY 
CAG-49. 

IXX:KET  *  CP97-294,  000,  NATURAL 

GAS  PIPELINE  COMPANY  OF 

AMERICA 
CAG-50. 

DOCKET  *  CP96-671.  000,  NATIONAL 

FUEL  GAS  SLTPLY  CORPORATION 
OTHER  *S  CP96-671.  001.  NATIONAL 

FUEL  GAS  SUPPLY  CORPORATION 
CP96-671,  002.  NATIONAL  FUEL  GAS 

SUPPLY  CORPORATION 
CAG-5 1. 

DOCKET  «  RP97-159,  006. 

TRANSCONTINENTAL  GAS  PIPE  LINE 

CORPORATION 
CAG-5  2. 

DOCKET  #  RM97-6,  000, 

RECORDKEEPING  FOR  UNITS  OF 

PROPERTY  ACCOLTNTING 

REGULATIONS  FOR  PUBUC  UTIU- 

TIES  AND  UCENSEES,  ET  AL. 
CAG-53. 

DOCKET  «  RP94-299,  002,  TEXAS 

EASTERN  TRANSMISSION 

CORPORATION 
OTHER  #S  RP94-18.  004.  TEX.\S 

EASTERN  TRANSMISSION 

CORPORATION 
RP94-239,  002.  TEXAS  EASTERN 

TRANSMISSION  CORPORATION 
CAG-54 

DOCKET  *  RP97-327,  000,  KOCH 

GATEWAY  PIPELINE  COMPANY 

HYDRO  AGENDA 

H-1. 
RESERVED 
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ELECTRIC  AGENDA 

E-1. 
DOCKET  #  EC97-19.  000.  LONG  ISLAND 

UGHTING  COMPANY 
Order  on  merger. 

E-2. 

DOCKET  #  EC97-22,  000.  PG&E 
CORORATION  AND  VALERO  ENERGY 
CORPORATAION 
OTHER  #S  ER97-1847,  000,  VALERO 

POWER  SERVICES  COMPANY 
Order  on  disposition  of  jurisdictional 
facilities  and  proposed  changes  to  market- 
based  rate  schedule. 

E-3. 
DOCKET  #  EC97-5,  000.  OHIO  EDISON 

COMP.\NY  AND  PENNSYLVANL\ 

POWER  COMPANY.  ET  AL. 
OTHER  #S  ER97-412,  000,  FIRST  ENERGY 

SYSTEM/OHIO  EDISON  COMPANY 
ER97-413.  000,  OHIO  EDISON  COMPANY 

AND  PENNSYLVANIA  POWER 

COMPANY,  ET  AL. 
Order  on  merger  application,  open  access 
tariff  and  joint  dispatch  agreement. 

OIL  AND  GAS  AGENDA 

1. 

PIPELINE  RATE  MATTERS 
PR-1. 

RESERVED 

n. 

PIPELINE  CERTIFICATE  MATTERS 
PC-1. 

RESERVED 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-18614  Filed  7-10-97;  4:23  pmj 

BiLUNG  COOE  671 7-01 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5858-41 

Request  for  Nominations  of 
Candidates  for  ttie  National 
Environmental  Education  Advisory 
Council 

Due  Date:  September  2, 1997. 

SUMMARY:  Section  9  (a)  and  (b)  of  the 
National  Environmental  Education  Act 
of  1990  (Pub.  L.  101-619)  mandates  a 
National  Environmental  Education 
Advisor}'  Council.  The  Advisory 
Council  provides  advice,  consults  with, 
and  makes  recommendations  to  the 
Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
on  matters  relating  to  the  activities, 
functions,  and  policies  of  EPA  under  the 
Act.  EPA  is  requesting  nominations  of 
candidates  for  membership  on  the 
Council.  The  Act  requires  that  the 
Council  be  comprised  of  eleven  (11) 
members  appointed  by  the 
Administrator  of  EPA,  after  consultation 
with  the  Secretary  of  the  U.S. 


Department  of  Education.  Members 
represent  a  balance  of  perspectives, 
professional  qualifications,  and 
experience.  The  Act  specifies  that 
members  must  represent  the  following: 

•  Primary  and  secondary  education 
(one  of  whom  shall  be  a  classroom 
teacher) — two  members. 

•  Colleges  and  universities — two 
members. 

•  Not-for-profit  organizations 
involved  in  environmental  education — 
two  members. 

•  State  departments  of  education  and 
natural  resources — two  members. 

•  Business  and  industry — two 
members. 

•  Senior  Americans — one  member. 
Members  are  chosen  to  represent  the 

various  geographic  regions  of  the 
country,  and  the  Council  shall  have 
minority  representation.  The 
professional  backgrounds  of  Council 
members  include  scientific,  policy,  and 
other  appropriate  disciplines.  Each 
member  of  the  Council  shall  hold  office 
for  a  one  (1)  to  three  (3)  year  period, 
which  nms  from  November  to 
November  of  each  calender  year. 
Members  are  expected  to  participate  in 
up  to  two  (2)  meetings  per  year  and  bi- 
monthly or  more  conference  calls  per 
year.  Members  of  the  Council  shall 
receive  compensation  and  allowances, 
including  travel  expenses,  at  a  rate  fixed 
by  the  Administrator.  There  are 
ciurently  five  (5)  vacancies  on  the 
Advisory  Council  that  must  be  filled. 
These  include  the  following: 

•  Prjmary  and  Secondary  Education 
(classroom  teacher  or  non-formal 
educator) — one  vacancy  (Nov.  1996- 
Nov.  1999) 

•  Not-for-profit  organization — one 
vacancy  (Nov.  1996-Nov.  1999) 

•  State  department  of  natiual 
resources — one  vacancy  (Nov.  1996- 
Nov.  1999) 

•  Senior  Americans — one  vacancy 
(Nov.  1996-Nov.  1999) 

•  Colleges  and  Universities — one 
vacancy  (Nov.  1996-Nov.  1999) 

EPA  particularly  seeks  candidates 
with  demonstrated  experience  and/or 
knowledge  in  any  of  the  following 
environmenteil  education  issue  areas: 

•  Integrating  environmental 
education  into  state  and  local  education 
reform  and  improvement; 

•  State,  national  and  tribal  level 
environmental  education; 

•  Cross-sector  partnerships; 
leveraging  resources  for  environmental 
education; 

•  Professional  development  for 
teachers  and  other  education 
professionals; 

•  Targeting  under-represented 
audiences,  including  low-income  and 


multi-cultural  audiences,  senior 

citizens,  and  other  adults. 
Additional  considerations: 
The  Council  is  also  looking  for 

individuals  who  demonstrate  the 

following: 

•  strong  leadership  skills 

•  analytical  ability 

•  ability  to  stand  apart  and  evaluate 
programs  in  an  unbiased  fashion 

•  team  players 

•  conviction  to  follow-through  and  to 
meet  deadlines 

•  ability  to  review  items  on  short 
notice 

DATES:  Nominations  of  candidates  to  fill 
the  existing  vacancies  on  the  Council 
must  be  submitted  no  later  than 
September  2,  1997.  Any  interested 
person  or  organization  may  submit 
nominations  of  qualified  persons.  The 
nominations  must  include  the 
following: 

•  Name/address/phone  of  nominating 
individual 

•  1-2  page  resume  of  nominated 
candidate 

•  Two  (2)  letters  of  support  for  the 
nominee 

•  One  (1)  page  statement  of  "How  the 
candidate  is  qualified."  This  must  not 
exceed  one  (1)  page  and  may  be  written 
by  either  the  nominator  or  nominee. 

•  One  (1)  page  statement  by  the 
nominee  on  his/her  personal 
perspective  on  environmental 
education.  This  must  not  exceed  one  (1) 
page. 

Note:  If  you  submitted  an  application 
packet  for  the  non-profit,  college  and 
university,  or  primary  and  secondary 
education  positions  in  the  previous 
solicitation  notice  (February  15,  1997),  it  is 
not  necessary  for  you  to  submit  a  new 
application  package.  Your  application  will  be 
reviewed  again,  unless  you  wish  to  withdraw 
your  Domination.  Please  provide  written 
noUce  by  the  deadline  if  you  do  not  wish  to 
be  considered  a  nominee  for  the  currently 
available  positions. 

ADDRESSES:  Submit  nominations  to 
Ginger  Keho,  Advisory  Council 
Coordinator,  Environmental  Education 
Division,  Office  of  Communications, 
Education  and  Public  Affairs  (1707), 
U.S.  EPA,  401  M  Street,  S.V^., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginger  Keho  at  the  above  address,  or 
call  (202)  260-4129.  E-mail  address: 
keho.ginger@epamail.epa.gov 
SUPPLEMENTARY  INFORMATION:  The 
Council  provides  the  Administrator 
with  advice  and  recommendations  on 
EPA  implementation  of  the  National 
Environmental  Education  Act.  hi 
general,  the  Act  is  designed  to  increase 
public  understanding  of  environmental 
issues  and  problems,  and  to  improve  the 
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training  of  environmental  education 
professionals.  EPA  will  achieve  these 
goals,  in  part,  by  awarding  grants  and/ 
or  establishing  partnerships  with  other 
Federal  agencies,  state  and  local 
education  and  natural  resoiu-ce 
agencies,  not-for-profit  organizations, 
universities,  and  the  private  sector  to 
encourage  and  support  environmental 
education  and  training  programs.  The 
Council  is  also  responsible  for  preparing 
a  national  biennial  report  to  Congress 
that  will  describe  and  assess  the  extent 
and  quality  of  environmental  education, 
discuss  major  obstacles  to  improving 
environmental  education,  and  identify 
the  skill,  education,  and  training  needs 
for  environmental  professionals. 

Dated:  July  9,  1997. 
Diane  H.  Esnau, 

Acting  Associate  Administrator,  Office  of 

Ckimmunications,  Education  and  Public 

Affairs. 

[FR  Doc.  97-18572  Filed  7-14-97;  8:45  am] 

BIUJNQ  COOE  t6tO-60-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5857-11 

Wyoming:  Rnal  Determination  of 
Adequacy  of  tfie  State's  Municipal 
Solid  Waste  Permit  Program 

AGENCY:  Environmental  Protection 
Agency  (Region  VIII), 

ACTION:  Notice  of  final  determination  of 
full  program  adequacy  for  Wyoming'  s 
application. 

SUKMIARY:  Section  4005(c)(1)(B)  of  tiie 
Resource  Conservation  and  Recovery 
Act  (RCRA),  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  (HSWA)  of  1984,  requires 
States  to  develop  and  implement  permit 
programs  to  ensure  that  municipal  solid 
waste  landfills  (MSWLFs)  which  may 
receive  hazardous  household  waste  or 
conditionally  exempt  small  quantity 
generator  waste  will  comply  with  the 
revised  Federal  MSWLF  Criteria  (40 
CFR  part  258).  Section  4005(c)(1)(C)  of 
RCRA  requires  the  Environmental 
Protection  Agency  (EPA)  to  determine 
whether  States  have  adequate  "permit" 
programs  for  MSWLFs,  but  does  not 
mandate  issuance  of  a  rule  for  such 
determinations.  On  January  26,  1996, 
EPA  proposed  a  State  Implementation 
Rule  (SK)  (40  CFR  parts  239  and  258) 
that  will  provide  procedures  by  which 
EPA  will  approve,  or  partially  approve, 
state  landfill  permit  programs.  The 
Agency  intends  to  approve  adequate 
State  MSWLF  permit  programs  as 
applications  are  submitted.  Thus,  these 


approvals  are  not  dependent  on  final 
promulgation  of  the  SIR.  Prior  to 
promulgation  of  the  SIR.  adequacy 
determinations  will  be  made  based  on 
the  statutory  authorities  and 
requirements.  In  addition.  States  may 
use  the  draft  SIR  as  an  aid  in 
interpreting  these  requirements.  The 
Agency  believes  that  early  approvals 
have  an  important  benefit.  Approved 
State  permit  programs  provide 
interaction  between  the  State  and  the 
owner/operator  regarding  site-specific 
permit  conditions.  Only  those  owners/ 
operators  located  in  States  with 
approved  permit  programs  can  use  the 
site-specific  flexibility  provided  by  Part 
258  to  the  extent  the  State  permit 
program  allows  such  flexibility.  EPA 
Notes  that  regardless  of  the  approval 
status  of  a  State  and  the  permit  status  of 
any  facility,  the  Federal  Criteria  will 
apply  to  all  permitted  and  unpermitted 
MSWLFs. 

The  State  of  Wyoming  applied  for  a 
determination  of  adequacy  under 
section  4005  of  RCRA.  EPA  reviewed 
Wyoming'  s  MSWLF  application  and 
made  a  tentative  determination  that 
Wyoming's  MSWLF  permit  program  is 
adequate  to  assure  compliance  with  the 
revised  MSWLF  Criteria.  After 
reviewing  all  comments  received,  EPA 
is  today  issuing  a  final  determination 
that  Wyoming's  program  is  adequate. 
EFFECTIVE  DATE:  The  determination  of 
adequacy  for  Wyoming  shall  be  effective 
on  July  15,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  Allen  {8P2-P2),  U.S.  EPA  Region 
VnL  999  18th  Stireet,  Suite  500,  Denver, 
Colorado  80202-2466,  Phone  303-312- 
7008. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  October  9,  1991,  EPA  promulgated 
revised  Criteria  for  MSWLFs  (40  CFR 
part  258).  Subtitie  D  of  RCRA,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA), 
requires  States  to  develop  permitting 
programs  to  ensure  that  MSWLF's 
comply  with  the  Federal  Criteria. 
Subtitie  D  also  requires  that  EPA 
determine  the  adequacy  of  State 
municipal  solid  waste  landfill  permit 
programs  to  ensure  that  facilities 
comply  with  the  revised  Federal 
Criteria.  To  fulfill  this  requirement,  the 
Agency  has  proposed  a  State 
Implementation  Rule  (SIR),  (40  CFR 
Parts  239  and  258,  January  26.  1996). 
The  rule  will  specify  the  requirements 
which  State  programs  must  satisfy  to  be 
determined  adequate. 

EPA  intends  to  approve  State  MSWLF 
permit  programs  prior  to  the  final 


promulgation  of  the  SIR.  EPA  interprets 
the  requirements  for  States  to  develop 
"adequate"  programs  for  permits  or 
other  forms  of  prior  approval  to  impose 
several  minimum  requirements.  First, 
each  State  must  have  enforceable 
standards  for  new  and  existing  MSWLFs 
that  are  technically  comparable  to  EPA's 
revised  MSWLF  criteria.  Next,  the  State 
must  have  the  authority  to  issue  a 
permit  or  other  notice  of  prior  approval 
to  all  new  and  existing  MSWLFs  in  its 
jurisdiction.  The  State  also  must 
provide  for  public  participation  in 
permit  issuance  and  enforcement  as 
required  in  section  7004(b)  of  RCRA. 
Finally.  EPA  believes  that  the  State 
must  show  that  it  has  sufficient 
compliance  monitoring  and 
enforcement  authorities  to  take  specific 
action  against  any  owner  or  operator 
that  fails  to  comply  with  an  approved 
MSWLF  program. 

EPA  Regions  will  determine  whether 
a  State  has  submitted  an  "adequate  " 
program  based  on  the  interpretation 
outiined  above.  EPA  plans  to  provide 
more  specific  criteria  for  this  evaluation 
in  the  proposed  State  Implementation 
Rule,  (SIR).  EPA  expects  States  to  meet 
all  of  these  requirements  for  all 
elements  of  a  MSWLF  program  before  it 
gives  full  approval  to  a  MSWU^" 
program. 

B.  State  of  Wyoming 

On  November  6,  1992,  Wyoming 
submitted  an  application  for  partial 
program  adequacy  determination  for  the 
State's  MSWLF  permit  program.  On 
October  8,  1993,  EPA  published  a  final 
determination  of  partial  adequacy  for 
Wyoming'  s  program.  Further 
background  on  the  final  partial  program 
determination  of  adequacy  appears  at  58 
FR  52491  (October  8.  1993).  In  that 
action,  EPA  approved  all  portions  of  the 
State's  MSWLF  permit  program  except 
portions  of  Wyoming's  regulations 
incorporating  the  federal  ground  water 
and  corrective  action  requirements  in  40 
CFR  258.  subpart  E,  and  the  Federal 
financial  annual  requirement  in  40  CFR 
258,  subpart  G 

On  September  30,  1994,  the  State  of 
Wyoming  submitted  a  revised 
application  for  partial  program 
adequacy  determination.  EPA  reviewed 
Wyoming'  s  application  and  tentatively 
determined  that  the  following  portions 
of  the  State'  s  Subtitie  D  program 
ensiued  compliance  with  the  Federal 
Revised  Criteria. 

1.  Ground-water  monitoring  and 
corrective  action  requirements  (40  CFR 
258.50,  258.51,  and  258.53  through 
258.58). 

2.  Financial  assurance  requirements 
(40  CFR  258.70  through  258.74). 
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On  April  17.  1995,  EPA  published  an 
additional  final  determination  of  partial 
adequacy  for  Wyoming's  program. 
Further  background  on  this  final  partial 
program  determination  of  adequacy 
appears  at  60  FR  19251  (April  17.  1995). 

The  October  9,  1991.  Final  Rules  for 
the  MSWLF  criteria  included  an 
exemption  for  owners  and  operators  of 
certain  small  MSWLF  units  from  the 
design  (subpart  D)  and  ground-water 
monitoring  and  corrective  action 
(subpart  E)  requirements  of  the  Criteria. 
See  40  CFR  258.1(f)-  To  qualify  for  the 
exemption,  the  small  landfill  had  to 
accept  less  than  20  tons  per  day,  on  an 
average  aimual  basis,  exhibit  no 
evidence  of  ground-water 
contamination,  and  serve  either: 

(i)  A  community  that  experiences  an 
annual  interruption  of  at  least  three 
consecutive  months  of  surface 
transportation  that  prevents  access  to  a 
regional  waste  management  facility,  or 

(ii)  A  community  that  has  no 
practicable  waste  management 
alternative  and  the  landfill  unit  is 
located  in  an  area  that  annually  received 
less  than  or  equal  to  25  inches  of 
precitation.  In  January  1992,  the  Sierra 
Club  and  the  Natural  Resources  Defense 
Council  (NRDC)  filed  a  petition  with  the 
U.S.  Court  of  Appeals.  District  of 
Columbia  Circuit,  for  review  of  the 
Subtitle  D  criteria.  The  Sierra  club  and 
NRDC  suit  alleged,  among  other  things, 
that  EPA  acted  illegally  when  it 
exempted  these  small  landfills  from  the 
ground-water  monitoring  requirement. 
On  May  7,  1993,  the  United  States  Court 
of  Appeals  for  the  District  of  Columbia 
circuit  issued  an  opinion  pertaining  to 
the  Sierra  Club  and  NRDC  challenge  to 
the  small  landfill  exemption.  Sierra 
Club  V.  United  States  Environmental 
Protection  Agency.  992  F.2d  337  (DC 
Cir.  1993). 

In  effect,  the  Court  noted  that  while 
EPA  could  consider  the  practicable 
capabilities  of  facilities  in  determining 
the  extent  or  kind  of  ground-water 
monitoring  that  a  landfill  owner/ 
operator  must  conduct,  EPA  could  not 
justify  the  complete  exemption  from 
ground-water  monitoring  requirements. 
Thus,  the  Court  vacated  the  small 
landfill  exemption  as  it  pertains  to 
ground-water  monitoring,  directing  the 
Agency  to"*    *    *  revise  its  rule  to 
require  ground-water  monitoring  at  all 
landfills." 

On  September  27. 1993,  the  EPA 
Administrator  signed  the  final  rule 
extending  the  effective  date  of  the 
leindfiU  criteria  for  certain 
classifications  of  landfills  (proposed 
rule  58  FR  40568.  July  28,  1993).  Thus, 
for  certain  small  landfills  that  fit  the 
small  landfill  exemption  as  defined  in 


40  CFR  258.1  (I),  the  Federal  Criteria 
were  effective  on  Octot)er  9.  1995,  rather 
than  on  October  9,  1993.  The  final 
ruling  on  the  effective  date  extension 
was  published  in  the  Federal  Register 
October  1,  1993. 

EPA's  final  rule  of  October  1, 1993,  as 
required  by  the  Court,  removed  the 
October  9,  1991,  small  landfill 
exemption  whereby  owners  and 
operators  of  MSWLF  units  that  meet  the 
qualifications  outlined  in  40  CFR  258.1 
(f)  are  no  longer  exempt  from  ground- 
water monitoring  requirements  in  40 
CFR  258.50  through  258.55.  The  final 
rule  does,  however,  provide  for  an 
extension  for  all  of  the  MSWLF  criteria 
requirements  for  a  period  up  to  two 
years  for  all  MSWLF  units  that  meet  the 
small  landfill  exemption  in  258.1(f)  for 
ground-water  monitoring  and  corrective 
action  as  follows:  October  9,  1995,  for 
new  units;  and  October  9,  1995,  through 
October  9,  1996,  for  existing  units  and 
lateral  expcmsions. 

The  U.S.  Court  of  Appeals  in  its 
decision  did  not  preclude  the  possibility 
that  the  Agency  could  establish  separate 
ground-water  monitoring  standards  for 
the  small,  dry-remote  landfills  that  take 
such  factors  as  size,  location,  and 
climate  into  account. 

The  Agency  continued  to  maintain  an 
open  dialogue  with  all  interested  parties 
to  discuss  whether  alternative  ground- 
water monitoring  requirements  should 
be  established  and  continued  to  accept 
information  on  alternatives.  The  Agency 
investigated  this  issue  and  could  not  be 
certain  that  practicable  alternatives  for 
detecting  ground-water  contamination 
will  exist  for  MSWLF  units  that  would 
qualify  for  the  exemption  under 
§  258.1(f).  The  October  9,  1993  final  rule 
does  not  link  the  effective  date  of 
ground-water  monitoring  for  landfills 
that  qualify  for  the  small/arid  and 
remote  exemption  to  promulgation  of 
alternative  ground-water  monitoring 
requirements. 

Under  Wyoming  rules,  the  State's  59 
active  MSWLFs,  by  definition,  consist  of 
Type  I  and  Type  II  landfills.  Type  II 
landfills,  which  make  up  the  vast 
majority  of  landfills  in  Wyoming,  fit  the 
same  definition  as  those  defined  as 
small/arid  and  remote  landfills  under 
§  258.1(f).  The  State's  Type  I  landfills 
are  those  that  are  not  Type  II  landfills. 
Type  II  landfills  currently  comply  with 
State  ground-water  monitoring  and 
corrective  action  rules. 

Since  the  State's  Type  II  landfills 
were  not  required  to  comply  with 
ground-water  monitoring  and  corrective 
action  criteria  as  defined  in  §  258.1(f) 
until  October  9,  1996,  the  State  did  not 
seek  approval  for  this  portion  of  their 
program.  It  was  the  State  of  Wyoming's 


position  that  once  EPA  promulgated 
final  rule  revisions  to  the  MSWLF 
criteria  in  §  258.1(f),  Wyoming  would 
revise  its  application  for  full  program 
approval  to  bring  Type  II  landfills  into 
compliance  with  part  258  criteria  for 
ground-water  monitoring  and  corrective 
action. 

On  August  10,  1995,  the  EPA 
published  a  proposed  rule  to  solicit 
comments  on  a  two-year  delay,  until 
October  9,  1997.  of  the  general 
compliance  date  of  the  MSWLF  criteria 
for  qualifying  small  MSWLFs.  This  will 
allow  EPA  time  to  finalize  the  proposed 
alternatives.  The  final  ruling  on  the 
delay  of  the  compliance  date  was 
published  in  the  Federal  Register  on 
October  6,  1995. 

On  September  25. 1996,  the  EPA 
administrator  signed  a  final  rule 
revising  the  criteria  for  MSWLFs  by  re- 
establishing an  exemption  from  ground- 
water monitoring  for  owners  and 
operators  of  certain  small  landfills.  This 
action  codifies  section  3  of  the  Land 
Disposal  Program  Flexibility  Act  of  1996 
(LDPFA,  P.C.  104-119,  March  26, 1996), 
which  provides  explicit  authority  for 
this  ground-water  monitoring 
exemption.  The  LDPFA  directed  the 
Administrator  of  the  EPA  to  provide 
additional  flexibility  to  the  Director  of 
Approved  States  for  the  owners  and 
operators  of  landfills  that  receive  20 
tons  or  less  of  municipal  solid  waste  per 
day.  The  additional  flexibility  pertains 
to  alternative  frequencies  of  daily  cover, 
frequencies  of  methane  monitoring, 
infiltration  layers  for  final  cover,  and 
means  for  demonstrating  financial 
assurance.  The  additional  flexibility 
will  allow  the  owners  and  operators  of 
small  municipal  solid  waste  landfills 
(MSWLFs)  the  opportunity  to  reduce  the 
cost  of  MSWLF  operation  and  be 
protective  of  human  health  and  the 
environment.  This  proposal  recognizes, 
as  did  Congress  in  enacting  LDPFA,  that 
these  decisions  are  best  made  at  the 
State  and  local  level  and,  therefore, 
offers  this  flexibility  to  approved  States. 
It  is  anticipated  that  revisions  to  criteria 
for  MSWLFs  which  would  allow 
additional  flexibility  to  owner  and 
operators  of  small  MSWLFs  will  be 
published  in  the  FR  as  a  direct  final  rule 
in  May  of  1997  unless  EPA  receives 
adverse  comments. 

On  January  17, 1997,  the  State  of 
Wyoming  submitted  a  letter  requesting 
full  program  adequacy  determination 
based  upon  the  passage  of  the  LDPFA 
and  subsequent  publication  of  final 
rules  on  September  25,  1996  in  the 
Federal  Register  (61  FR  50410, 
September  25,  1996).  EPA  has  reviewed 
Wyoming's  letter  and  their  previous 
application  and  has  tentatively 
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determined  that  all  portions  of  the 
State's  MSWLF  permit  program  will 
ensure  compliance  with  the  revised 
Federal  ground  water  and  corrective 
action  requirements  in  40  CFR  part  258, 
subpart  E.  In  its  application,  Wyoming 
demonstrated  that  the  State's  permit 
program  adequately  meets  the  location 
restrictions,  operating  criteria,  design 
criteria,  ground-water  monitoring  and 
corrective  action  requirements,  closure 
and  poiit-closure  care  requirements,  and 
financial  assurance  criteria  in  the 
revised  Federal  Criteria.  In  addition,  the 
State  of  Wyoming  also  demonstrated 
that  its  MSWLF  permit  program 
contains  specific  provisions  for  public 
participation,  compliance  monitoring, 
and  enforcement. 

C.  Public  Commeiit 

The  EPA  received  no  public 
comments  on  the  tentative 
determination  of  adequacy  for 
Wyoming's  MSWLF  permit  program. 

D.  Decision 

Since  we  received  no  public 
comments,  I  conclude  that  Wyoming's 
application  for  adequacy  determination 
meets  all  the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Accordingly,  Wyoming  is  granted  a 
determination  of  adequacy  for  all 
portions  of  its  MSWLF  permit  program. 

In  its  application  for  adequacy 
determination,  Wyoming  has  not 
asserted  jurisdiction  over  "Indian 
Country",  as  defined  in  18  U.S.C.  1511. 
Accordingly,  this  approval  does  not 
extend  to  lands  within  the  exterior 
boimdahes  of  the  Wind  River 
Reservation.  The  requirements  of  40 
CFR  part  258  apply  to  all  owners/ 
operators  of  MSWLFs  located  in  Indian 
Coimtry  not  covered  by  an  approved 
MSWLF  permitting  program.  MSWLF 
owner/operators  seeking  flexibility  in 
the  application  of  40  CFR  part  258  in 
Indian  Country  should  contact  Region 
Vm  for  further  guidance. 

In  excluding  mdian  Country  from  the 
scope  of  this  approval,  EPA  is  not 
making  a  determination  that  the  State 
either  has  adequate  jurisdiction  or  lacks 
jurisdiction  over  sources  in  Indian 
Country.  Should  the  State  of  Wyoming 
choose  to  seek  program  approval  within 
Indian  Country,  it  may  do  so  without 
prejudice.  Before  EPA  would  approve 
the  State's  program  for  Indian  Country, 
EPA  would  have  to  be  satisfied  that  the 
State  has  authority,  either  pursuant  to 
explicit  Congressional  authorization  or 
applicable  principles  of  Federal  Indian 
law,  to  enforce  its  laws  against  existing 
and  potential  pollution  sources  within 
the  area  for  which  it  seeks  program 
approval  and  that  such  approval  would 


constitute  sound  administrative 
practice. 

Section  4005(a)  of  RCRA  provides  that 
citizens  may  use  the  citizen  suit 
provisions  of  section  7002  of  RCRA  to 
enforce  the  Federal  MSWLF  Criteria  in 
40  CFR  part  258  independent  of  any 
State  enforcement  program.  As  EPA 
explained  in  the  preamble  to  the  final 
MSWLF  Criteria,  EPA  expects  that  any 
owner  or  operator  complying  with 
provisions  in  a  State  program  approved 
by  EPA  should  be  considered  to  be  in 
compliance  with  the  Federal  Criteria. 
See  56  FR  50978,  50995  (October  9, 
1991). 

This  action  takes  effect  on  July  15, 
1997.  EPA  believes  it  has  good  cause 
under  section  553(d)  of  the 
Administrative  Procedures  Act,  5  U.S.C. 
553(d),  to  put  this  action  into  effect  less 
than  thirty  days  after  publication  in  the 
Federal  Register.  All  of  the 
requirements  and  obligations  in  the 
State's  program  are  already  in  effect  as 
a  matter  of  State  law.  EPA's  action  today 
does  not  impose  any  new  requirements 
become  enforceable  by  EPA  as  Federal 
law.  Consequently,  EPA  finds  that  it 
does  not  need  to  give  notice  prior  to 
making  its  approval  effective. 

Qnnpliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  notice  finm  the 
requirements  of  section  6  of  Executive 
Order  12866. 

Certification  Under  the  Regulatory 
Flexibility  Act 

Pursuant  to  the  provisions  of  5  U.S.  C 
605fb),  I  hereby  certify  that  this 
tentative  approval  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  It 
does  not  impose  any  new  burdens  on 
small  entities.  This  proposed  notice, 
therefore,  does  not  require  a  regulatory 
flexibility  analysis. 

Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this 
action  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  this  action 
in  today's  Federal  Register.  This  action 
is  not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Authority:  This  notice  is  issued  under  the 
authority  of  sections  2002,  4005,  and  4010  of 
the  Solid  Waste  Disposal  Act  as  amended;  42 
U.S.C.  6912,  6945,  and  6949(a). 


Dated:  June  10.  1997, 
Kerrigan  Qoagh, 
Acting  Regional  Administrator. 
(FR  Doc.  97-18406  Filed  7-14-«7;  8:45  am] 
BMJJNQ  coot  aaao-eo-p 


FEDERAL  COMMUNICATIONS 
wwMpwSoIwN 

Prsparalton  for  th«  1997  World 
Radlocomfminicatlon  Conferanc* 
(WRC-97) 

AQENCT:  Federal  Communications 

Commission  and  National 

Telecommunications  and  Information 

Administration. 

ACnON:  Notice;  aiuiouncement  of  draft 

preliminary  proposals  to  WRC-97. 

SUMMARY:  The  FCC  and  NTIA  have 
released  a  fourth  set  of  Joint  Draft 
Preliminary  Proposals  for  WRC-97.  The 
public  is  provided  a  14-day  period,  from 
the  date  of  the  release  of  the  notice,  to 
provide  comment  on  the  draft 
proposals.  Copies  of  the  draft  proposals 
are  available  for  inspection  and 
photocopying  at  the  FCC's  International 
Reference  Center,  2000  M  Street,  N.W., 
Room  102,  Washington,  D.C..  and  on- 
line at  http://www.fcc.gov/ib/wTc97/. 
Final  U.S.  proposals  will  be  determined 
by  the  Department  of  State  based  on  the 
recommendations  of  the  FCC  and  NTIA. 
DATES:  Comments  must  be  submitted  on 
or  before  July  21,  1997. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
1919  M  Sti«et,  N.W.,  Washington,  D.C. 
20554;  Director,  Office  of  Spectrum 
Plans  and  Policies,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce,  Room  4099,  Washington, 
D.C.  20230. 

fOR  FURTHER  INFORMATION  CONTACT: 
Crystal  Foster,  FCC,  202-418-0749,  and 
William  T.  Hatch,  NTIA,  at  202-482- 
1138. 

SUPPI.EMENTARY  INFORMATION:  The  FCC's 
WRC-97  Advisory  Committee  and 
NTIA,  through  the  Interdepartment 
Radio  Advisory  Committee,  announced 
on  June  7,  1997,  their  approval  of  a 
fourth  set  of  draft  preliminary  proposals 
for  WRC-97.  In  accordance  with  the 
streamlined  procedures  developed  to 
improve  the  United  States  conference 
preparation  process,  the  agencies  are 
providing  the  public  with  this  early 
opportimity  to  review  and  comment  on 
draft  proposals  before  further 
consideration.  Final  U.S.  proposals  will 
be  determined  by  the  Department  of 
State  based  on  the  recommendations  of 
the  FCC  and  NTL\. 
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The  joint  preliminary  draft  proposals 

seek  to: 

fPDP  31     Defer  consideration  of 
Appendix  S7  (determination  of 
coordination  area  around  an  earth 
station)  until  further  work  is 
completed  (WRC-97  Agenda  Item 
1.3); 

P'DP  32     Bring  forward  the  date  of 
access  to  bands  allocated  by 
WARC-92  to  high  frequency 
broadcasting  to  1  January  1998.  on 
a  secondary  basis  {WRC-97  Agenda 
Item  1.4); 

JPDP  33    Propose  that  ITU-R  monitor 
the  status  of  assignment  of  maritime 
mobile  service  identities  and,  if 
exhaustion  is  anticipated, 
participate  in  urgent  studies  to 
identify  alternative  numbering 
resources  (Agenda  Item  1.6.1); 

fPDP  34     Propose  that  WRC-99 

consider  giving  priority  to  distress 
related  communications  originated 
firom  shore  based  rescue  authorities 
(Agenda  Item  1.6.3); 

fPDP  35    Delete  all  secondary 

allocations  from  the  136-137  MHz 
band  in  order  to  make  the  existing 
allocation  to  the  aeronautical 
mobile  (R)  service  exclusive  with  a 
footnote  to  accommodate  existing 
meteorological  satellites  (WRC-97 
Agenda  Item  1.8); 

P'DP  36    Allocate  spectrum  within  the 
401-406  MHz  band  for  MSS  below 
1  GHz  while  protecting 
meteorological  services  (WRC-97 
Agenda  Item  1.9.1); 

JPDP  37    Propose  use  of  the  band  14.0- 
14.5  GHz  for  provision  of  land  and 
maritime  mobile-satellite  services 
on  a  secondary  basis  in  Regions  1 , 
2,  and  3  (WRC-97  Agenda  Item 
1.9.1); 

JPDP  38    Revise  footnotes  to  FSS 

allocations  at  15.4-15.7  GHz  for  use 
by  NGSO  MSS  feeder  links  (WRC- 
97  Agenda  Item  1.9.1); 

JPDP  39    Designate  the  remaining  100 
MHz  set  aside  by  WRC-95  for 
NGSO  FSS  in  the  bands  18.8-19.3 
GHz  and  28.6-29.1  GHz  (Agenda 
Item  1.9.1); 

JPDP  40    Defer  to  WRC-99 

implementation  of  telecommand 
links  in  the  space  research  and 
space  operation  services  in  3  MHz 
of  spectrum  between  100  MHz  and 
1  GHz  to  allow  time  for  completion 
of  studies  (Agenda  Item  1.9.2); 

JPDP  41     Obtain  a  primary  worldwide 
allocation  in  the  1215-1300  MHz 
band  for  space-based  active  sensors 
(WRC-97  Agenda  Item  1.9.2); 

JPDP  42    Incorporate  by  reference  new 
rrU-R  Reconmiendation  containing 
guidelines  on  sheihng  between 


mobile  and  space  services  in  the 
bands  2025-2110  MHz  and  2200- 
2290  MHz  (WRC-97  Agenda  Item 
1.9.2); 
JPDP  43    Establish  a  common 

worldwide  primary  allocation  for 
active  spacebome  sensors  at  3100- 
3300  MHz  (Agenda  Item  1.9.2); 
JPDP  44    Provide  a  common  worldwide 
primary  allocation  for  space 
research  (Earth-to-space)  in  the 
band  7145-7235  MHz  (WRC-97 
Agenda  Item  1.9.2.); 
JPDP  45    Establish  a  primary 

worldwide  allocation  for  passive 
spacebome  sensors  at  18.6-18.8 
GHz  (WRC-97  Agenda  Item  1.9.2); 
JPDP  46    Defer  consideration  of 

allocations  above  50  GH;2  for  Earth 
exploration-satellite  (passive) 
service  (WRC-97  Agenda  Item 
1.9.4.1); 
JPDP  47    Designate  spectrum  for 

stratospheric  stations  in  the  47.2- 
47.5  GHz  and  47.9-48.2  GHz  bands 
on  a  non-exclusive  basis  (WRC-97 
Agenda  Item  1.9.6);  and 
JPDP  48    Modify  Recommendation  66 
to  call  for  continuation  of  studies 
on  unwanted  emissions  (Agenda 
Item  4) 
Members  of  the  public  are  invited  to 
provide  to  the  FCC  and  NTIA  comments 
on  the  joint  preliminary  draft  proposals. 
The  deadline  for  conunents  on  this 
fourth  set  of  joint  preliminary  draft 
proposals  is  July  21,  1997.  Timely 
comments  will  be  considered  by  the 
FCC  WRC-97  Advisory  Committee. 

Commenters  should  send  an  original 
plus  one  copy  of  their  comment  to  the 
Office  of  the  Secretary,  Federal 
Communications  Commission,  1919  M 
Street,  NW.,  Washington,  D.C.  20554, 
Comments  should  clearly  note 
"Reference  No.  ISP-96-005"  to  ensure 
proper  routing  and  should  refer  to 
specific  proposals  by  their  Joint 
Preliminary  Draft  Proposal  number. 
Copies  of  the  conunents  should  also  be 
submitted  to  the  Director,  Office  of 
Spectrum  Plans  and  Policies,  National 
Telecommunications  and  Information 
Administration,  Department  of 
Commerce,  Room  4099,  Washington, 
D.C.  20230.  Parties  preferring  to  e-mail 
their  comments  should  address  their 
comments  to  WRC97@fcc.gov  and 
WRC97@ntia.doc.gov  and  they  should 
reference  "Fourth  Draft  Proposals"  in 
the  subject  line. 

The  draft  proposals  and  comments 
received  will  be  made  available  for 
public  inspection  at  the  FCC's 
International  Reference  Center,  2000  M 
Street.  NW..  Room  102,  Washington. 
D.C.  202-^18-1492.  Copies  of  the 
documents  can  also  be  purchased 


through  the  FCC's  duplication 
contractor,  ITS.  Inc..  202-857-3800. 
Further  information  about  the  FCC 
WRC-97  Advisory  Committee, 
including  its  schedule  of  meetings  and 
the  draft  proposals,  is  available  on  the 
Internet  at  http://www.fcc.gov/ib/ 
wrc97/.  Meetings  of  the  Advisory 
Committee  and  its  Informal  Working 
Groups  are  open  to  the  public. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-18506  Filed  7-14-97;  8:45  am] 

WLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  97-14251 

Petition  for  Permanent  Waiver  of  the 
Mandatory  Reassignment  of  453.025 
MHz  in  the  Southern  California 
Metropolitan  Area  to  the  Emergency 
Medical  Radio  Service 

AGENCY:  Federal  Conmiunications 

Commission. 

ACTION:  Notice. 

summary:  The  Public  Safety  and  Private 
Wireless  Division  of  the  Wireless 
Telecommunications  Bureau  invited  the 
public  to  comment  on  a  Petition  for 
Permanent  Waiver  filed  by  Kaiser 
Foundation  Hospitals  and  Health  Plan 
to  grandfather  Kaiser's  existing  Special 
Emergency  Radio  Service  wide-area, 
paging  system  that  operates  on  453.025 
MHz  in  the  Southern  California 
metropolitan  area.  This  action  was  taken 
to  provide  the  public  and  those  parties 
eligible  in  the  Emergency  Medical  Radio 
Service  with  an  opportunity  to  comment 
on  Kaiser's  waiver  request.  Release  of 
the  Public  Notice  will  ensure  that 
interested  parties  fully  participate  in  the 
Commission  decision  on  whether  to 
grant  Kaiser's  waiver  request. 
DATES:  Comments  must  be  filed  on  or 
before  August  8,  1997,  and  reply 
comments  on  or  before  August  25, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Freda  Lippert  Thyden,  Public  Safety 
and  Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0680. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Public  Safety  and 
Private  Wireless  Division's  Public 
Notice,  DA  97-1425,  adopted  July  8. 
1997,  and  released  July  8, 1997.  The  full 
text  of  this  Public  Notice  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Public  Safety  and 
Private  Wireless  Division,  Wireless 
Telecommiuiications  Bureau,  2025  M 
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Street,  NW..  Washington  DC.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor, 
International  Transcription  Service, 
Inc.,  2100  M  Street,  Suite  140. 
Washington,  DC  20037,  telephone  (202) 
857-3800.  This  will  impose  no 
paperwork  burden  on  the  public. 

Summary  of  Order 

1 .  Kaiser  Foundation  Hospitals  and 
Health  Plan.  Inc.  (Kaiser),  filed  a 
Petition  for  Permanent  Waiver  asking 
the  Commission  to  grandfather  Kaiser's 
existing  Special  Emergency  Radio 
Service  (SERS)  wide-area,  paging  system 
that  operates  on  453.025  MHz  from 
eight  stations  in  the  Southern  California 
metropolitan  area. 

2.  Onfanuary  14,  1993,  the 
Conunission  established  the  Emergency 
Medical  Radio  Service  (EMRS)  as  a  new 
Public  Safety  Radio  Service  under  Part 
90  of  the  Commission's  Rules,  47  CFR 
Part  90.  See  Report  and  Order,  8  FCC 
Red  1454  (1993).  Of  die  frequencies 
reallocated  for  EMRS  use.  four  were 
previously  assigned  for  one-way  paging 
operations  by  entities  eligible  in  the 
SERS.  The  four  frequencies  reallocated 
are  as  follows:  453.025  MHz.  453.075 
MHz,  453.125  MHz,  453.175  MHz. 

3.  The  Report  and  Order  provided  a 
waiver  process  for  grandfathering 
existing  one-way  medical  paging 
systems  on  the  subject  frequencies. 
Piu^uant  to  this  approach,  if  a  licensee 
ciurendy  operating  on  a  one-way  paging 
channel  demonstrates  that  there  is 
adequate  spectrum  for  EMRS 
transmissions  in  its  area  of  operation,  or 
that  relocation  of  its  medical  paging 
system  would  not  serve  the  public 
interest,  or  relocation  would  cause 
significant  disruption  of  public  safety 
conununications,  its  system  would  be 
grandfathered  by  waiver.  Otherwise, 
licensees  operating  on  these  453  MHz 
frequencies  are  required  to  cease 
operations  after  January  14,  1998.  In  its 
Petition  for  Waiver,  Kaiser  seeks  to 
demonstrate  that  it  has  met  each  of  the 
three  criterion  justifying  permanent 
waiver  of  the  Commission's  Rules. 

Federal  Communications  Commission. 
David  E.  Horowitz. 

Chief,  Public  Safety  and  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau. 

[FR  Doc.  97-18451  Filed  7-14-97;  8:45  am] 

MUJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2210] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

July  10,  1997. 

Petitions  for  reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceeding  listed  in  the 
Public  Notice  and  published  pursuant  to 
47  CFR  Section  1.429(e).  The  full  text  of 
this  document  is  available  for  viewing 
and  copying  in  Room  239, 1919  M 
Street,  N.W.,  Washington,  D.C.  or  may 
be  purchased  from  the  Commission's 
copy  contractor,  ITS,  Inc.  (202)  857- 
3800.  Oppositions  to  this  petition  must 
be  filed  by  July  30, 1997.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  aiter  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  Section 
73.202(b),  Table  of  Allotments,  FM 
Broadcast  Stations  (Llano  and  Marble 
Falls,  Texas)  (MM  Docket  No.  96-49, 
RM-8558). 

Number  of  Petitions  Filed:  1. 

Subject:  Implementation  of  Section 
302  of  the  Telecommunications  Act  of 
1996 — Open  Video  Systems.  (CS  Docket 
No.  96-46). 

Number  of  Petitions  Filed:  1. 

Subject:  Mobilemedia  Corporation — 
Applicant  for  Authorizations  and 
Licenses  of  Certain  Stations  in  Various 
Services.  (WT  Docket  No.  97-115). 

Number  of  Petitions  Filed:  5. 

Federal  Communications  Commission. 
William  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-18452  Filed  7-14-97,  8:45  ami 

BILLMQ  CODE  C71Z-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1177-0R] 

Idaho;  Amoidment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of  Idaho 
(FEMA-1177-DR),  dated  June  13,  1997, 
and  related  determinations. 

EFFECTIVE  DATE:  June  30,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Response  and  Recoveiy 
Directorate,  Federal  Emergency 


Management  Agency,  Washington,  DC 
20472.  (202)  646-3260 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  effective  June  30, 
1997. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

(FR  Doc.  97-18533  Filed  7-14-97;  8:45  am) 

BILLINQ  COM  671S-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1177-OR1 

Idaho;  Amendment  to  Notice  of  a  Major 
Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  noti(  a 
of  a  major  disaster  for  the  State  of  Idafai, 
(FEMA-1177-DR),  dated  June  13,  1997, 
and  related  determinations. 
EFFECTIVE  DATE:  July  3,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale.  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  (202)  646-3260. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  for  the  State  of  Idaho, 
is  hereby  amended  to  include  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  Jime  13,  1997: 

Bingham,  Bonneville,  Custer.  Fremont. 
Jefferson  and  Madison  Counties  for  Public 
Assistance  and  Hazard  Mitigation. 
(Catalog  of  Federal  Domestic  Assistance  No. 
83.516.  Disaster  Assistance) 
Lacy  E.  Suiter, 

Executive  Associate  Director,  Response  and 
Recovery  Directorate. 

[FR  Doc.  97-18535  Filed  7-14-97;  8:45  am] 
WLUNG  CODE  671S-02-l> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1175-OR] 

Minnesota;  Amendment  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 


37912 


Federal  Register  /  Vol.  62.  No.  135  /  Tuesday.  July  15.  1997  /  Notioes 


SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Minnesota  (FEMA-1175-DR).  dated 
April  8,  1997,  and  related 
determinations. 
EFFECTIVE  DATE:  June  13,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.(202)646-3260. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  effective  this  date  and 
pursuant  to  the  authority  vested  in  the 
Director  of  the  Federal  Emergency 
Management  Agency  under  Executive 
Order  12148. 1  hereby  appoint  Lawrence 
L.  Bailey  of  the  Federal  Emergency 
Management  Agency  to  act  as  the 
Federal  Coordinating  Officer  for  this 
declared  disaster. 

This  action  terminates  my 
appointment  of  Robert  S.  Teeri  as 
Federal  Coordinating  Officer  for  this 
disaster. 

(Catalog  of  Federal  Domestic  Assistance  No. 

83.516.  Disaster  Assistance] 

Junes  L.  Witt, 

Director. 

[PR  Doc.  97-18534  Filed  7-14-97;  8:45  am) 

BILUNG  CODE  S71t-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1174-OR] 

North  Dakota;  Amendment  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  North 
Dakota  (FEMA-1174-DR).  dated  April 
7,  1997,  and  related  detenni  nations. 
EFFECTIVE  DATE:  June  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency.  Washington,  DC 
20472.  (202)  646-3260. 
SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  that,  in  a  letter  dated  June 
18,  1997,  the  President  amended  the 
cost-sharing  arrangements  concerning 
Federal  funds  provided  under  the 
authority  of  the  Robert  T.  Stafford 
Disiister  Relief  and  Emergency 
Assistance  Act  (42  U.S.C.  51521  et  seq.), 
in  a  letter  to  James  L.  Witt,  Director  of 
the  Federal  Emergency  Management 
Agency,  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  North  Oalutta, 


resulting  from  severe  flooding,  severe  winter 
storms,  heavy  spring  rain,  rapid  snowmelt, 
high  winds,  ice  jams,  ground  saturation  due 
to  high  water  tables,  and  fires  beginning  on 
February  28, 1997,  and  continuing  through 
May  24, 1997,  is  of  sufficient  severity  and 
magnitude  that  special  conditions  are 
warranted  regarding  the  cost  sharing 
arrangements  concerning  Federal  funds 
provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance  Act 
("the  Stafford  Act"). 

Therefore,  I  amend  my  previous 
declaration  to  authorize  Federal  funds  for 
Public  Assistance  at  90  percent  of  total 
eligible  costs,  except  for  direct  Federal 
assistance  costs  and  debris  removal  and 
emergency  protective  measures  (Categories  A 
and  B)  under  the  Public  Assistance  program 
which  were  authorized  at  100  percent 
Federal  funding.  This  90  percent 
reimbursement  applies  to  all  eligible  PubUc 
Assistance  costs  (Categories  C  through  G). 

This  adjustment  to  State  and  local  cost 
sharing  applies  only  to  Public  Assistance 
(Categories  C  through  G)  costs  eligible  for 
such  adjustment  under  the  law.  The  law 
specifically  prohibits  a  similar  adjustment  for 
funds  provided  to  the  State  for  the  Individual 
and  Family  Grant  program,  mobile  home 
group  site  development  under  Section  408, 
Temporary  Housing,  and  Hazard  Mitigation 
Assistance.  These  funds  will  continue  to  be 
reimbursed  at  75  percent  of  total  eligible 
costs. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.516,  Disaster  Assistance) 
Jamea  L.  Witt, 
Director. 
(FR  Doc.  97-18536  Filed  7-14-97;  8:45  am) 

BIUJNG  CODE  S71B-02-P 


FEDERAL  TRADE  COMMISSION 
[File  No.  972-3024] 

Kave  Elahie  d/b/a  M.E.K.  International; 
Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  September  15,  1997. 
ADDRESSES:  Conunents  should  be 
directed  to:  FTC/Office  of  the  Secretary, 
Room  159.  6th  St.  and  Pa.  Ave..  N.W.. 
Washington.  D.C.  20580. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  IClurfeld,  Federal  Trade 


Commission,  San  Francisco  Regional 
Office,  901  Market  Street,  Suite  570,  San 
Francisco,  CA  94103.  (415)  356-5270. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46,  and  Section  2.34  of  the 
Commission's  Rules  of  Practice  (16  CFR 
2.34),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  sixty  (60) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegat'ons  in  the  accompanying 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the 
Commission  Actions  section  of  the  FTC 
Home  Page  (for  June  26  1997),  on  the 
World  Wide  Web,  at  "http:// 
www.ftc.gov/os/actions/htm."  A  paper 
copy  can  be  obtained  from  the  FTC 
Public  Reference  Room,  Room  H-130, 
Sixth  Street  and  Pennsylvania  Avenue. 
N.W.,  Washington,  D.C.  20580,  either  in 
person  or  by  calling  (202)  326-3627. 
Public  comment  is  invited.  Such 
comments  or  views  will  be  considered 
by  the  Conunission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice  (16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  ^as 
provisionally  accepted  an  agreement  to 
a  proposed  consent  order  from 
respondent  Kave  Elahie  doing  business 
as  M.E.K.  International,  a  California 
company  that  markets  the  NutraTrim 
Bio-Active  Cellulite  Reduction  Cream 
and  the  NutraTrim  Weight  Loss  tablets. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  sixty 
(60)  days  for  receipt  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  sixty  (60)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received 
and  will  decide  whether  it  should  make 
final  the  agreement's  proposed  order,  or 
withdraw  from  the  agreement  and  take 
other  appropriate  action. 

This  matter  concerns  the  advertising 
of  the  NutraTrim  brand  products.  The 
advertising  of  the  Nutra'Trim  Bio-Active 
Cellulite  Reduction  Cream,  which 
contains  aminophylline,  claims  that  the 
product  will  eliminate  cellulite  and  fat. 
even  in  the  absence  of  general  weight 
loss.  The  advertising  for  the  NutraTrim 
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Weight  Loss  tablets,  which  contain 
chromiimi  picolLnate,  claims  that  the 
product  will  cause  weight  loss,  reduce 
cholesterol  levels,  control  appetite,  and 
increase  metabolism.  The  Commission's 
complaint  charges  that  the  respondent 
did  not  possess  and  rely  upon  a 
reasonable  basis  that  substantiated  the 
claims  at  the  time  they  were  made. 

In  addition,  the  complaint  alleges  as 
false  respondent's  claim  that  these 
claims  were  based  on  competent  and 
reliable  scientific  studies. 

Lastly,  the  Commission's  complaint 
charges  that  respondent  represented, 
without  a  reasonable  basis,  that  the 
testimonials  or  endorsements  from 
consiuners  appearing  in  advertisements 
for  its  Nutra  Trim  brand  products  reflect 
the  typical  or  ordinary  experience  of 
members  of  the  public  who  use  its 
cellulite  reduction  cream  and  weight 
loss  tablets. 

The  proposed  consent  order  contains 
provisions  designed  to  remedy  the 
violations  charged  and  to  prevent  the 
respondent  from  engaging  in  similar 
acts  and  practices  in  the  future. 

Part  I  of  the  proposed  order  prohibits 
the  respondent  from  making 
unsubstantiated  claims  that  its 
aminophylline-based  cream  can  cause 
or  contribute  to  cellulite  reduction  and 
fat  loss  and  that  its  chromium  picolinate 
weight  loss  tablets  can  cause  or 
contribute  to  achieving  body  fat  loss, 
weight  loss,  reduction  in  cholesterol 
levels,  increase  in  metaboUsm,  or 
appetite  control.  Part  II  of  the  proposed 
order  prohibits  the  respondent  from 
making  any  claims  regarding  the 
performance,  benefits,  efficacy,  or  safety 
of  its  products  unless  it  has  competent 
and  reliable  scientific  evidence  to 
substantiate  such  claims.  Part  III  of  the 
proposed  order  prohibits  the  respondent 
from  making  any  misrepresentation 
regarding  any  test  or  study. 

Part  rv  of  the  proposed  order 
addresses  claims  made  through 
endorsements  or  testimonials.  Under 
Part  rv,  the  respondent  may  make  such 
representations  if  the  respondent 
possesses  and  relies  upon  competent 
and  reliable  scientific  evidence  that 
substantiates  the  representations;  or  the 
respondent  must  disclose  either  what 
the  generally  expected  resiUts  would  be 
for  users  of  the  advertised  products,  or 
the  limited  applicability  of  the 
endorser's  experience  to  what 
consumers  may  generally  expect  to 
achieve.  The  proposed  order's  treatment 
of  testimonial  claims  is  in  accordance 
with  the  Commission's  "Guides 
Concerning  Use  uf  Endorsements  and 
Testimonials  in  Advertising,"  16  CFR 
255.2(a). 


Parts  V  and  VI  of  the  proposed  order 
harmonize  the  requirements  of  the  order 
with  the  requirements  of  the  Nutrition 
Labeling  and  Education  Act  of  1990  and 
with  Food  and  Drug  Administration 
procediuBS. 

The  proposed  order  also  requires  the 
respondent  to  maintain  advertising 
materials  and  materials  relied  upon  to 
substantiate  claims  covered  by  the 
order;  to  provide  a  copy  of  the  consent 
agreement  to  certain  personnel  in  the 
company;  to  notify  the  Commission  of 
any  change  in  his  employment;  and  to 
file  one  or  more  reports  detailing 
compliance  with  the  order. 

Under  Part  XI,  the  order  terminates  20 
years  from  the  date  of  issuance,  except 
under  certain  specified  conditions. 

The  purpose  of  this  analysis  is  to 
btcilitate  public  comment  on  the 
proposed  order.  It  is  not  intended  to 
constitute  an  official  interpretation  of 
the  agreement  and  proposed  order  or  to 
modify  in  any  way  their  terms. 
Donald  S.  dark. 
Secretary. 
(FR  Doc.  97-18442  Filed  7-14-97;  8:45  am] 

BHUNQ  CODE  STSO-OI-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Offica  of  the  Secretary 

Hunran  Services  Transportation 
Technical  Assistance  Project 

AGENCY:  The  Assistant  Secretary  for 
Planning  and  Evaluation  and  the 
Director  of  the  Office  of 
Intergovernmental  Affairs  (IGA)  of  the 
Department  of  Health  and  Hiunan 
Services  (HHS). 

ACTION:  Requests  for  applications  for 
technical  assistance  in  the  area  of 
hiunan  services  transportation  from 
national  organizations  with  a  record  of 
assisting  rural  and  special 
transportation  needs. 

SUMMARY:  This  announcement  solicits 
applications  and  describes  the 
application  process  for  the  award  of  the 
cooperative  agreement.  It  is  the  intent  of 
HHS  to  fund  one  project  which 
addresses  the  various  task  areas  in  this 
announcement.  The  project  period  will 
be  for  three  years.  However,  an  award 
will  be  funded  only  for  the  first  year 
with  funding  for  years  two  and  three 
subject  to  the  government's 
determination  to  continue  the  project. 
DATES:  The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  August  29,  1997. 

ADDRESSES:  Send  application  to  Grants 
Officer,  Department  of  Health  and 


Human  Services,  ASPE/IO,  200 
Indep)endence  Avenue,  SW.,  Room  405- 
A,  Washington,  DC  20201.  Attn: 
Adrienne  D.B.  Littie. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Questions,  Dianne  L 
McSwain,  HHS/IGA.  200  Independence 
Avenue.  SW.,  Room  630-F,  Washington. 
DC  20201,  Telephone:  (202)  401-5926. 
Questions  may  be  faxed  to  (202)  690- 
5672  (applications  may  not  be  ^ed  for 
submission).  Application  Instructions 
and  Forms,  Copies  of  applications 
should  be  requested  from  and  submitted 
to:  Grants  Officer,  Department  of  Health 
and  Human  Services,  ASPE/10,  200 
Independence  Avenue,  SW.,  Room  405- 
A,  Washington,  DC  20201,  phone  (202) 
690-8794.  No  faxes  will  be  accepted. 
Questions  concerning  the  preceding 
information  should  be  submitted  to  the 
Grants  Officer  at  the  same  address. 

Eligible  Applicants 

Eligible  applicants  are  natioiud 
organizations  or  large  institutions  with 
a  record  of  assisting  rural  and  special 
transportation  needs.  Congress  has 
indicated  that  the  funded  organization 
should  have  experience  in 
administering  a  national  toll-free  hotline 
and  electronic  informational  bulletin 
boards.  It  should  regularly  publish  a 
national  technical  assistance  periodical, 
maintain  a  national  network  of  local  and 
State  affiliates,  and  have  demonstrated 
experience  in  providing  information 
and  technical  assistance  on  human 
services  transportation  to  local  agencies 
and  programs. 

Part  L  Supplementary  Information 

Legislative  Authority 

The  Transportation  Coordination 
Technical  Assistance  Project 
cooperative  agreement(s)  are  authorized 
by  section  1110  of  the  Social  Security 
Act  (42  U.S.C.  1310)  and  awards  will  be 
made  from  fluids  appropriated  under 
Pubhc  Law  104-208. 

Project  History  and  Purpose 

In  FY  1990,  Congress  authorized 
$250,000  for  the  provision  of  technical 
assistance  to  human  service 
transportation  providers.  This  effort 
included  the  compilation  of  data  on 
specific  target  populations,  the 
development  of  mechanisms  for 
dissemination  of  information,  and  the 
preparation  of  a  report  to  the  Secretary 
on  the  provision  of  transportation 
services  to  human  service  clients.  For 
FYs  1991  through  1996.  the  Congress 
authorized  $500,000  for  this  effort, 
adding  funding  for  specific  technical 
assistance  in  the  implementation  of  the 
requirements  of  the  Americans  with 
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Disabilities  Act  (ADA).  For  FY  1997.  the 
Congress  has  again  authorized  $500,000 
for  continued  technical  assistance  in 
human  services  transportation. 

The  purpose  of  this  announcement  is 
to  solicit  applications  for  the  provision 
of  technical  assistance  to  those 
organizations,  agencies  and  individuals 
involved  in  the  planning  and  provision 
of  human  services  transportation  to  the 
clients  of  HHS-funded  programs.  This 
announcement  represents  a  follow-on 
activity  to  the  efforts  funded  in  FYs 
1991-1996. 

It  is  the  policy  of  HHS  to  coordinate 
related  programs  at  the  Federal  level 
wherever  possible  and  to  promote 
maximum  feasible  coordination  at  the 
State  and  local  level.  Coordination  and 
collaborative  effort  maximize  the 
resources  available  to  address  specific 
needs.  Reflecting  this  policy,  HHS  and 
the  DOT  have  established  the  Joint 
DHHS/DOT  Coordinating  Council  on 
Human  Services  Transportation 
(Coordinating  Council)  as  a  focal  point 
for  the  effort  to  coordinate  HHS  and 
DOT  resources  for  transportation  of 
HHS  program  client  populations.  The 
goals  of  the  Coordinating  Council  are  as 
follows.  (1)  To  achieve  the  most  cost- 
effective  use  of  Federal,  State  and  local 
resources  for  specialized  and  human 
services  transportation:  (2)  to  encourage 
State  and  local  governments  to  take  a 
more  active  role  in  the  management  and 
coordination  of  programs  supporting 
specialized  and  human  services 
transportation;  (3)  to  adopt 
administrative  and  management 
practices  in  the  implementation  of 
Federal  programs  which  encourage 
coordination  among  service  providers 
and  increase  access  to  specialized  and 
human  services  transportation;  (4)  to 
share  technical  resources  and 
information  with  recipients  of  Federal 
assistance  and  transportation  providers; 
and  (5)  to  encourage  the  most  efficient 
system  of  providing  services,  including 
consideration  of  private  sector  providers 
and  use  of  competitive  bidding. 

In  support  of  these  goals,  HHS  has 
identified  the  following  objectives  for 
the  Human  Services  Transportation 
Technical  Assistance  Project:  (1)  To 
promote  more  efficient  use  of 
equipment,  facilities,  and  staff  resources 
at  the  State  local  level;  (2)  to  provide 
information,  technical  data,  and 
assistance  to  State  and  local  agencies  to 
improve  management  of  transportation 
services  and  the  acquisition  of 
appropriate  equipment  and  facilities 
and.  more  specifically,  to  assist  states 
and  localities  in  identifying  needs, 
planning  and  implementing 
transportation  alternatives  for  those 
individuals  moving  from  welfare  to 


work.  Applicants  should  reflect  an 
understanding  of  these  goals  and 
objectives  in  their  applications. 

Available  Funds 

HHS  intends  to  award  one 
cooperative  agreement  resulting  from 
this  announcement.  HHS  anticipates 
awarding  approximately  $400,000 
through  a  cooperative  agreement. 

Period  of  Performance 

The  start-up  date  of  the  project  will  be 
September  15,  1997  for  a  project  period 
of  36  months.  However,  an  award  will 
be  funded  only  for  the  first  year  with 
funding  for  years  two  and  three  subject 
to  the  govenunent's  determination  to 
continue  the  project. 

Part  n.  Human  Services  Transportation 
Technical  Assistance  Project — 
Responsibilities  of  the  Awardees  and 
the  Federal  Government 

Awardee  Responsibilities 

The  Human  Services  Technical 
Assistance  project  requires  the 
development  and  maintenance  of 
mechanisms  to  provide  information, 
technical  assistance,  and  training  to 
HHS  human  services  transportation 
planners  and  providers  on  the  efficient 
use  of  transit  resources,  equipment  and 
facilities.  Applicants  should  be  aware  of 
and  be  sensitive  to  the  need  to 
coordinate  the  activities  herein  with  the 
activities  of  the  Rural  Transit  Assistance 
Program  (RTAP)  funded  through  the 
Federal  Transit  Administration  (FTA)  of 
the  Department  of  Transportation  (DOT) 
and  ongoing  relevant  transportation 
efforts  by  other  federal  departments.  A 
listing  of  federal  human  services 
transportation  funding  sources  can  be 
found  in  the  publication,  "Building 
Mobility  Partnerships"  available 
through  the  National  Transit  Resource 
Center  at  l-800-527-«279.  Knowledge 
of  the  universe  of  federal  efforts 
pertaining  to  the  transportation  of 
human  services  clients  will  be 
considered  piartially  indicative  of  ability 
to  perform  the  required  tasks. 

The  following  tasks  are  to  be 
specifically  addressed  in  the  project 
narrative  of  the  application.  Applicants 
are  encouraged  to  be  innovative  and  to 
suggest  additional  or  alternative 
approaches  through  subtasks  that  may 
improve  the  potential  for  successful 
completion  of  the  task.  However, 
applicants  are  cautioned  to  provide 
suggestions  for  additional  subtasks 
.  judiciously  with  concern  for  the  overall 
cost  of  the  project.  There  will  be  no 
additional  funds  beyond  those 
appropriated  by  Congress  for  this 
project. 


Task  I:  Project  Planning  and 
Coordination 

Task  I  entails  the  preparation  of  a 
detailed  work  plan  of  the  activities 
proposed  to  meet  the  stated  objectives  of 
the  project,  including  monthly  meetings 
with  the  federal  project  staff,  quarterly 
written  progress  reports  and  a  final 
report  due  at  the  end  of  the  project 
period.  The  work  plan  provides  detailed 
descriptions  of  task  activities,  details  on 
the  intended  staffing  pattern  and 
specific  responsibilities  within  the 
project,  specific  time  frames  for  the 
accomplishment  of  the  activities  in 
measurable  terms  and  reflects 
consultation  with  the  Federal  Project 
Officer  (FPO).  In  the  second  and  third 
year,  additional  planning  with  the  FPO 
should  be  reflected  to  allow  for  the 
annual  minor  project  adjustments 
needed  to  keep  the  tasks  relevant  to 
consumer  need. 

In  addition,  it  is  anticipated  that  an 
evaluation  of  the  effectiveness  of  the 
technical  assistance  efforts  of  the 
Community  Transportation  Assistance 
Project  (CTAP)  may  be  undertaken 
through  the  Human  Service 
Transportation  Research  and  Analysis 
project.  The  awardee  might  include 
possible  activities  to  support  and  assist 
in  this  evaluation. 

Task  II:  Development  and  Maintenance 
of  Human  Services  Transportation 
Resource  Center 

Task  n  addresses  the  development 
and  maintenance  of  a  central  repository 
of  information  and  technical  assistance 
materials  for  developing  or  improving 
coordinated  transportation  systems 
(hereafter  known  as  the  Resource 
Center).  Access  to  the  Resource  Center 
should  be  available  to  State  and  local 
human  service  agencies,  planning 
entities,  government  decision-makers 
and  transportation  service  providers. 
The  Resource  Center  will  be  the  focal 
point  for  the  ongoing  collection  and 
dissemination  of  information  on  issues 
of  specific  concern  to  human  services 
transportation  planners  and  providers  as 
the  issues  evolve.  A  priority  of  the 
Resource  Center  will  be  the  support  of 
regional.  State  or  local  groups  seeking  to 
improve  coordination  of  human  services 
transportation  as  well  as  those  groups 
emphasizing  employment  and  child 
care  transportation  for  low-income  and 
welfare  recipients. 

The  Resource  Center  collection  of 
materials  will  represent  the  universe  of 
reports,  studies,  and  additional  written 
and  video  materials  that  represent  the 
current  knowledge  base  in  human 
services  transportation.  The  Resource 
Center  will  include,  at  a  minimum, 
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federal-  and  State-produced  reports, 
technical  assistance  and  training 
materials,  federal  human  service  transit- 
related  legislation  and  regulations, 
training  and  technical  assistance 
materials  that  will  be  developed  through 
this  effort,  relevant  research  reports,  and 
other  relevant  materials  as  identified  by 
HHS,  the  Coordinating  Council,  or  the 
awardee.  All  materials  distributed 
through  this  project  should  carry  the 
appropriate  attribution  in  commonly 
accepted  format.  A  thorough  listing  of 
proposed  initial  holdings  for  the 
Resource  Center  will  be  considered 
partially  indicative  of  the  ability  to 
undertake  this  task.  Although  the 
awardee  is  encouraged  to  minimize 
costs  by  referral  to  other  resources  for 
acquisition  of  documents,  a  minimum  of 
one  copy  of  each  identified  referral 
piece  will  be  maintained  in  the 
Resource  Center  for  research  purposes. 
In  order  to  encourage  students  and 
practitioners  to  further  the  knowledge 
base,  the  Resource  Center  will  be  made 
available,  within  reasonable  constraints, 
to  individuals  or  organizations  wishing 
to  do  research  in  the  area  of  human 
services  transportation. 

Activities  that  might  be  undertaken  to 
accomplish  this  task  include:  (1) 
Providing  ready  access  to  the  technical 
assistance  and  information  of  the  Center 
such  as  through  the  use  of  physical 
access,  "hotlines"  and  the  Internet;  (2) 
developing  a  mechanism  for  periodic 
systematic  searches  of  appropriate 
online  information  services  to  identify 
new  materials;  (3)  maintaining  ongoing 
relationships  with  the  recognized 
individuals  undertaking  research  in 
relevant  fields  in  order  to  identify  new 
work  and  to  provide  feedback  on  new 
issues  to  be  explored;  (4)  identifying 
and  maintaining  contact  with  relevant 
transportation-related  programs  in 
colleges  and  universities;  (5)  developing 
and  maintaining  a  calendar  of  the 
meetings,  conferences  and  events  of 
major  organizations  that  would  be  of 
interest  to  the  human  services 
transportation  field:  and  (6)  developing 
procedures  to  ensure  that  organizations 
or  individuals  obtain  requested 
materials  or  information  in  a  timely 
memner.  (Applicants  are  encouraged  to 
disseminate  information  through  links 
with  other  agencies  rather  than 
attempting  to  store  and  disseminate 
documents  large  quantities  of 
documents); 

Task  III:  Development  and  Coordination 
of  a  Resource  Network  of 
Knowledgeable  Practitioners  of  Human 
Services  Transportation 

Task  n  represents  the  establishment 
and  coordination  of  a  network  of 


identified,  certified  practitioners  in  the 
field  of  human  services  transportation 
whose  expertise  can  be  made  available 
to  transportation  planners  or  providers. 
Such  expertise  might  be  called  upon  for 
presentations  at  conferences  or 
meetings,  through  telephone  or  written 
exchaiv^e,  or  on-site  visits. 

The  following  activities  at  a 
minimum,  might  be  undertaken  to 
complete  this  task;  (1)  Develop  a  set  of 
criteria  against  which  practitioners  may 
be  certified,  (2)  develop  and  implement 
a  plan  to  identify  practitioners  for 
certification,  (3)  develop  an  automated 
database  to  manage  the  certified 
practitioner  data,  including  name, 
contact  information,  specific  expertise, 
title  and  description  of  current 
transportation  position,  and  record  of 
activity  within  the  peer  network;  (4) 
develop  a  mechanism  for  screening 
requests  for  techniceil  assistance  which 
will  identify  the  need  for  practitioner 
assistance  and  that  assistance  can  be 
provided  by  telephone,  in  writing,  or  if 
an  on-site  visit  is  warranted,  and  (5) 
develop  a  process  for  documenting  the 
practitioner  contacts  fpr  inclusion  in  the 
Resource  Center  and  to  be  summarized 
in  the  quarterly  reports.  Emphasis  might 
be  placed  on  the  use  of  certified  peers 
in  ways  to  meet  the  most  need. 

Task  IV:  Disseminate  Information  on  the 
Provision  of  Human  Services 
Transportation 

Task  rv  addresses  the  dissemination 
of  the  information  compiled  through  the 
Resource  Center  activities,  information 
accumulated  under  Task  III,  and 
information  that  the  federal  government 
deems  necessary  for  distribution  to  the 
human  services  transportation  network. 
The  dissemination  of  information  and 
materials  relating  to  the  implementing 
of  the  ADA  transportation  requirements, 
the  effective  coordination  of 
transportation  resources  and  successful 
approaches  to  employment  and  child 
care  transportation  for  low-income 
individuals  and  welfare  recipients  are  of 
priority  under  this  task. 

Project  dissemination  activities  under 
Task  rv  will  be  coordinated  with  those 
of  regional.  State  and  other  federal 
human  services  transportation 
coordination  efforts  to  avoid  duplication 
of  efforts  and  to  construct 
complementary  and  mutually  beneficial 
activities.  Under  no  circumstances 
should  the  awardee  undertake  the 
development  of  technical  assistance  or 
training  information  or  materials  that 
knowingly  duplicate  existing 
information  or  materials  without  prior 
written  permission  of  the  FPO. 
Whenever  possible,  partnering  in  the 
development  of  technical  assistance 


materials  is  desirable  with  the 
understanding  that  the  use  of  project 
funds  for  such  an  effort  must  be  clearly 
identifiable. 

At  a  minimum  the  awardee  would  be 
expected  to  undertake  the  following 
activities  in  support  of  Task  IV:  (l) 
Identifying  opportunities  to  disseminate 
information  through  the  existing 
publications  of  relevant  human  services 
organizations  on  human  services 
transportation  issues  (a  minimum  of  6 
articles  during  the  project  period):  (2) 
identifying  and  coordinating  through 
the  practitioner  network  requests  for 
conveners  and  facilitator  for  regional, 
State  and  local-level  human  services 
organizations  and  forums  (a  minimum 
of  6  opportunities):  (3)  identifying, 
tracking  and  coordinating  activities  of 
other  major  national  or  regional  human 
services  organizations  interested  in 
human  services  transportation  with 
activities  planned  under  this  project 
including  identifying  opportunities  to 
participate  in  national  or  regional 
conferences  (present  at  minimum  of  5 
human  services  meetings):  (4)  assist 
with  the  planning  and  facilitation  of 
such  regional  conferences  as  may  be 
held  by  HHS  and  FTA:  (5)  ensuring  the 
availability  of  current  information  on 
the  project  resources  and  the  Resource 
Center  including  the  dissemination  of  a 
basic  information  package  on  the 
Resource  Center  through  the  major 
human  services  networks,  at  a  minimum 
of  once  a  year;  (6)  continue  to 
disseminate  the  information  on  the 
transportation  requirements  of  the  ADA. 
as  well  as  additional  transportation 
requirements  such  as  drug  and  alcohol 
testing  and  blood  bom  pathogens 
handling,  prepared  summaries  on  these 
requirements  as  prepared  during 
previous  Human  Services 
Transportation  Training  and  Technical 
Assistance  projects;  (7)  compile 
information  on  the  transportation  needs 
and  experiences  related  to  moving 
individuals  from  welfare  to  work,  as 
well  as  the  necessary  link  to  child  care, 
(8)  compiling  information  on  the  usage 
of  the  Resource  Center  and 
dissemination  activities,  including  but 
not  limited  to  the  data  on  the  rate  of  use, 
kinds  of  inquiries,  and  types  of 
requesting  organizations,  to  be  included 
in  the  monthly  project  meetings:  and  (9) 
indicate  a  process  for  screening  requests 
for  information  and  technical  assistance 
which  will  identify  the  appropriate 
level  and  type  of  technical  assistance, 
such  as  immediate  telephone  response, 
research  and  compilation  of  a  written 
response,  practitioner  network 
assistance  by  telephone,  in  writing,  or 
through  an  on-site  visit. 
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Federal  Government  Cooperative 
Agreement  Responsibilities 

HHS  or  its  representatives  will 
prtjvide:  (1)  Consultation  and  technical 
assistance  in  planning,  operating,  and 
evaluating  the  technical  assistance 
activities  of  the  project;  (2)  up-to-date 
information  on  federal  government 
regulations  identified  as  afiecting  the 
provision  of  transportation  services  to 
human  service  clients;  (3)  assistance  in 
the  evaluation  of  project  effectiveness; 
(4)  assistance  in  collaborating  with 
appropriate  State  and  local 
governmental  entities  in  the 
performance  of  the  project  activities;  (5) 
assistance  in  the  identification  of  HHS 
information  and  technical  assistance 
resources  pertinent  to  the  success  of  this 
project;  and  (6)  assistance  in  the  transfer 
of  "successful  practices"  in  the  human 
services  transportation  to  other  Federal, 
State  and  local  entities. 

Part  m.  Applicatioii  Preparation  and 
Evaluation  Criteria 

This  part  contains  information  on  the 
preparation  of  an  application  for 
submission  under  this  announcement, 
the  forms  necessary  for  submission  and 
the  evaluation  criteria  under  which  the 
applications  will  be  reviewed.  Potential 
applicants  should  read  this  part 
carefully  in  conjunction  with  the 
information  provided  in  Part  H. 

To  ensure  that  organizations  with  the 
greatest  capacity  for  providing  quality 
services  participate  in  this  effort, 
applicants  for  funding  under  the 
announcement  should  reflect,  in  the 
program  narrative  section  of  the 
application,  how  they  will  be  able  to 
fulfill  the  responsibilities  and 
requirements  described  in  this  section 
of  the  announcement.  Applicants  must 
address  all  the  identified  tasks.  It  is  the 
intent  of  HHS  to  make  an  award 
sufficient  to  accomplish  the  entire  scope 
of  effort  described  in  this 
announcement,  if  submissions  of 
sufficient  scope  and  quality  are  received 
to  permit  it. 

The  applicant  should  include:  (1)  A 
management  plan,  which  sets  forth  how 
the  project  will  be  managed  and  who 
will  be  the  key  personnel  involved, 
including  a  Gantt  chart  and  other 
graphics  which  specifically  display  the 
management  information  provided  in 
text;  and  (2)  a  budget  plan,  which 
specifically  delineates  the  costs 
associated  with  the  project.  When  the 
applicant  chooses  to  suggest  additional 
efforts  to  support  a  task,  the  cost  of 
those  additional  efforts  (not  required  by 
this  announcement)  should  be 
separately  identified.  However,  at  no 
time  will  a  proposed  budget  in  excess  of 


$400,000  for  all  the  Tasks  listed  in  the 
Announcement  be  considered  for 
funding,  unless  the  amount  in  excess  of 
$400,000  represents  grantee  cost- 
sharing. 

Review  Process  and  Funding 
Information 

Applications  that  are  submitted  by  the 
deadline  date  and  which  meet  the 
screening  criteria  wall  be  reviewed  and 
scored  competitively.  The  applications 
will  be  reviewed  using  the  evaliiation 
criteria  listed  below  to  score  the 
applications.  These  review  results  will 
be  a  primary  factor  in  funding  decisions. 

HHS  reserves  the  option  to  discuss 
applications  with  other  Federal 
agencies.  Central  or  Regional  Office 
staff,  specialists,  experts,  States  and  the 
general  public.  Comments  bora  these 
sources,  along  with  those  of  the 
reviewers,  will  be  considered  in  majLiu)} 
funding  decisions. 

State  Single  Point  of  Contact  (E.O.  No. 
12372) 

The  Department  of  Health  and  Human 
Services  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  No.  12372.  Intergovernmental 
Review  of  Federal  Programs,  because  it 
is  a  program  that  is  national  in  scope 
and  the  only  impact  on  State  and  local 
governments  would  be  through 
subgrants.  Applicants  are  not  required 
to  seek  intergovernmental  review  of 
their  applications  within  the  constraints 
ofE.O.  No.  12372. 


Deadline  for  Submittal  of  Applications 

The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  August  29, 1997.  Applications  must 
be  postmarked  or  hand-delivered  to  the 
application  receipt  point  no  later  than  5 
p.m.  on  August  29, 1997. 

Hand-delivered  applications  will  be 
accepted  Monday  through  Friday  prior 
to  and  on  August  29,  1997,  during  the 
working  hours  of  9  a.m.  to  5  p.m.  in  the 
lobby  of  the  Hubert  H.  Humphrey 
building  located  at  200  Independence 
Avenue,  SW.  in  Washington,  DC.  When 
hanrf-delivering  an  application,  call 
690-8794  from  the  lobby  for  pick  up.  A 
staff  person  will  be  available  to  receive 
applications. 

An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either:  (1) 
Received  at,  or  hand-delivered  to,  the 
mailing  address  on  or  before  August  29, 
1997,  or  (2)  Postmarked  before  midnight 
of  the  deadline  date,  August  29, 1997, 
and  received  in  time  to  be  considered 
during  the  competitive  review  process 
(within  two  weeks  of  the  deadline  date). 

When  mailing  application  packages, 
applicants  are  strongly  advised  to  obtain 


a  legibly  dated  receipt  from  a 
commercial  carrier  (such  as  UPS, 
Federal  Express,  etc.)  or  from  the  U.S. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  mailed, 
applicants  will  be  asked  to  provide 
proof  of  mailing  by  the  deadline  date. 
When  proof  is  not  provided,  an 
application  will  not  be  considered  for 
funding.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing. 

Applications  which  do  not  meet  the 
August  29,  1997,  deadline  are 
considered  late  applications  and  will 
not  be  considered  or  reviewed  in  the 
current  competition.  HHS  will  send  a 
letter  to  this  effect  to  each  late 
applicant. 

HHS  reserves  the  right  to  extend  the 
deadline  for  all  applications  due  to  acts 
of  God,  such  as  floods,  hurricanes  or 
earthquakes;  due  to  acts  of  war;  if  there 
is  widespread  disruption  of  the  mail;  or 
if  HHS  determines  a  deadline  extension 
to  be  in  the  best  interest  of  the 
Government.  However,  HHS  will  not 
waive  or  extend  the  deadline  for  any 
applicant  unless  the  deadline  is  waived 
or  extended  for  all  applicants. 

Application  Requirements 

Applicants  are  advised  to  read  and 
follow  this  section  very  carefully. 
Applications  which  do  not  meet  these 
initial  requirements  may  not  be 
considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed.  A  complete  and 
conforming  application  must  meet  the 
following  requirements: 

Eligible  applicants  are  national 
organizations  or  large  institutions  with 
a  record  of  assisting  rural  and  special 
transportation  needs.  Congress  has 
indicated  that  the  funded  organization 
should  have  experience  in 
administering  a  national  toll-free  hotline 
and  electronic  informational  bulletin 
boards.  It  should  regularly  publish  a 
national  technical  assistance  periodical, 
maintain  a  national  network  of  local  and 
State  affiliates,  and  have  demonstrated 
experience  in  providing  information 
and  technical  assistance  on  human 
service  transportation  to  local  agencies 
and  programs. 


Application  Forms 

See  section  entitled  "Components  of  a 
Complete  Application."  All  of  these 
documents  must  accompany  the 
application  package. 

Maximum  Length 

No  specific  limit  will  be  set  for  the 
length  of  the  application.  However, 
applications  that  are  overly  long  and/ or 
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contain  superfluous  material  will  be 
viewed  as  indicating  an  inefficient 
approach. 

Evaluation  Criteria 

The  evaluation  criteria  correspond  to 
the  outline  for  the  development  of  the 
Program  Narrative  Statement  of  the 
application.  Although  not  mandatory,  it 
is  strongly  recommended  that 
applications  be  prepared  with  the 
format  indicated  by  this  outline. 

Applications  which  meet  the  initial 
requirements  will  be  reviewed  by  a 
panel  of  at  least  three  reviewers. 
Reviewers  will  determine  the  strengths 
and  weaknesses  of  each  application  in 
terms  of  the  evaluation  criteria  listed 
below,  provide  conunents  and  assign 
numerical  scores.  The  point  value 
following  each  criterion  heading 
indicates  the  maximum  numerical 
weight  that  each  section  will  be  given  in 
the  review  process. 

1.  Understanding  of  the  Effort.  The 
application  discusses  in  detail  the 
applicant's  understanding  of  the  need 
for  the  project,  the  background  and 
evolution  of  the  effort  tp  coordinate 
himian  services  transportation,  the 
significant  participants  in  the 
coordination  effort,  the  universe  of 
ciurent  federal  activities,  and  the 
specific  relevance  of  the  proposed  tasks 
to  the  identified  need.  The  application 
relates  the  project  to  the  goals  and 
objectives  described  in  the  first  section 
of  this  announcement.  20  points 

2.  Project  Approach.  The  application 
outlines  a  sound  and  workable  approach 
to  the  effort  and  details  how  the 
proposed  tasks  will  be  accomplished; 
cites  factors  which  might  accelerate  or 
decelerate  the  work,  giving  acceptable 
reasons  for  taking  this  approach  as 
opposed  to  others;  describes  and 
supports  any  unusual  features  of  the 
project,  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  collaborative 
involvements;  and  provides  for 
projections  of  the  accomplishments  to 
be  achieved.  It  lists  the  activities  to  be 
carried  out  in  chronological  order, 
showing  a  reasonable  schedule  of 
accomplishments  and  target  dates. 

To  the  extent  applicable,  the 
appUcation  identifies  the  kinds  of  data 
to  be  collected  and/or  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  successes  of  the 
project.  It  describes  the  evaluation 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  application  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 


will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution.  35  points 

3.  Staffing  Utilization.  Staff 
Background  and  Experience.  The 
application  identifies  the  background  of 
the  principal  project  staff  members.  The 
name,  address,  training,  educational 
background,  and  other  qualifying 
experience  are  provided  for  the  project 
director  and  the  key  project  staff.  Any 
staff  to  be  added  as  a  result  of  the  award 
of  this  Cooperative  agreement  should  be 
clearly  delineated.  The  applicant 
provides  assurance  that  the  proposed 
staff  will  be  available  to  work  on  the 
project  effort  upon  award  of  the 
cooperative  agreement.  The  principal 
author  of  the  application  is  identified 
and  that  person's  role  in  the  project  is 
identified.  An  assurance  of  timely 
notification  of  staff  changes  and/or 
revised  staff  responsibilities  is 
requested.  20  points 

4 .  Organizational  Experience.  The 
application  identifies  the  qualifying 
experience  of  the  organization  to 
demonstrate  the  applicant's  ability  to 
effectively  and  efficientiy  administer 
this  project.  Congress  has  directed  HHS 
to  identify  the  applicant  as  a  national 
organization  or  large  institution  with  a 
record  of  assisting  rural  and  special 
transportation  needs.  The  organization 
should  have  experience  in 
administering  a  national  toll  free 
assistance  hotiine  and  electronic 
informational  bulletin  boards.  It  should 
regularly  publish  a  national  technical 
assistance  periodical,  maintain  a 
national  network  of  local  and  state 
affiliates,  and  have  demonstrated 
experience  in  providing  information 
and  technical  assistance  on  human 
services  transportation  to  local  agencies 
and  programs.  Previous  specific 
experience  with  work  similar  to  the 
tasks  proposed  in  clearly  and 
specifically  described. 

The  relationship  between  this  project 
and  other  work  planned,  anticipated,  or 
underway  by  the  applicant  is  described, 
including  a  chart  which  lists  all  related 
Federal  assistance  received  within  the 
last  five  years.  In  the  event  a  consortium 
of  applicants  is  proposed,  the  project 
history  of  prior  joint  work  should  be 
provided.  The  previous  Federal 
assistance  is  identified  by  project 
number,  Federal  agency,  and  grants  or 
contracting  officer.  25  points 

Components  of  a  Complete  Application 

A  complete  application  consists  of  the 
following  items  in  this  order: 

1.  Application  for  Federal  Assistance 
(Standard  Form  424,  REV  4-88); 


2.  Budget  Information — Non- 

construction  Programs  (Standard 
Form  424A,  REV  4-88); 

3.  Assurances — Non-construction 

Programs  (Standard  Form  424B. 
REV  4-88): 

4.  Table  of  Contents; 

5.  Budget  justification  for  Section  B- 

Budget  Categories; 

6.  Proof  of  non-profit  status,  if 

appropriate; 

7.  Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 
necessary; 

8.  Project  Narrative  Statement, 

organized  in  four  sections 
addressing  the  following  areas; 

(a)  Understanding  of  the  Effort, 

(b)  Project  Approach, 

(c)  Staffing  Utilization,  Staff 
Background,  and  Experience, 

(d)  Organizational  Experience; 

9.  Any  appendices/attachments; 

10.  Certification  Regarding  Drug-Free 

Workplace; 

11.  Certification  Regarding  Debarment, 

Suspension  and  Other 
Responsibility  Matters; 

12.  Certification  and,  if  necessary. 

Disclosure  Regarding  Lobbying; 

13.  Supplement  to  Section  II — Key 

Personnel; 

14.  Application  for  Federal  Assistance 

Checklist. 

Dated:  July  9,  1997. 
David  Garrison. 

Principal  Deputy  Assistant  Secretary  for 
Planning  and  Evaluation . 
[FR  Doc.  97-18527  Filed  7-14-97;  8:45  am] 
BILUNG  CODE  4191-0«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Human  Services  Transportation 
Research  and  Analysis  Pro|ect 

AGENCY:  The  Assistant  Secretary  for 
Planning  and  Evaluation  and  the 
Director  of  the  Office  of 
Intergovenmiental  Affairs  (IGA)  of  the 
Department  of  Health  and  Hiunan 
Services  (HHS). 

ACTION:  Request  for  applications  for 
research  and  analysis  in  the  area  of 
human  services  transportation  from 
national  organizations  with  a  record  of 
successfully  completing  recognized 
research  and  analysis  informing  the 
field  of  human  services  transportation. 

SUMMARY:  This  announcement  solicits 
applications  and  describes  the 
application  process  for  the  award  of  the 
cooperative  agreement.  It  is  the  intent  of 
HHS  to  fund  one  project  which 
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addresses  the  various  task  areas  in  this 
announcement.  The  project  period  will 
be  for  three  years.  However,  an  award 
will  be  funded  only  for  the  first  year 
with  funding  for  years  two  and  three 
subject  to  the  government's 
determination  to  continue  the  project. 
DATES:  The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  August  29,  1997. 

ADDRESSES:  Send  application  to  Grants 
Officer,  Department  of  Health  and 
Human  Services,  ASPE/IO.  200 
Independence  Avenue,  SW.,  Room  405- 
F.  Washington.  DC  20201.  Attn: 
Adrienne  D.B.  Little. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Questions,  Dianne  L. 
McSwain,  HHS/IGA,  at  (202)  401-5926. 
Questions  may  be  faxed  to  (202)  690- 
5672  (applications  may  not  be  faxed  for 
submission). 

ELIGIBLE  APPUCAMTS:  Eligible  applicants 
are  nationally-recognized  organizations, 
institutions,  or  for  profit  entities  with  a 
record  of  study  and  analysis  in  rural  and 
special  transportation  needs.  However, 
for-profit  organizations  are  advised  that 
no  grant  funds  may  be  paid  as  profit  to 
any  recipient  of  a  grant  or  subgrant. 
Profit  is  any  amount  in  excess  of 
allowable  direct  or  indirect  costs  of  the 
grantee.  Such  applicants  should 
indicate  a  significant  publication  history 
indicating  a  range  of  analysis  and  study 
projects  in  human  services  or 
specialized  transportation  brought  to 
successful  completion.  Experience  in 
working  with  special  populations  which 
represent  HHS  target  populations  will 
be  of  particular  interest. 

Part  I.  Supplementary  Information 

Legislative  Authority 

The  Transportation  Coordination 
Research  and  Analysis  Project 
cooperative  agreement  is  authorized  by 
section  1110  of  the  Social  Security  Act 
(42  U.S.C.  1310)  and  awards  will  be 
made  from  funds  appropriated  under 
Public  Uw  104-208  (DHHS 
Appropriation  Act  for  FY  1997). 

Project  History  and  Purpose 

In  FY  1990,  Congress  authorized 
$250,000  for  the  provision  of  technical 
assistance  to  human  service 
transportation  providers.  This  effort 
included  the  compilation  of  data  on 
specific  target  populations,  the 
development  of  mechanisms  for 
dissemination  of  information,  and  the 
preparation  of  a  report  to  the  Secretary 
on  the  provision  of  transportation 
services  to  human  service  clients.  For 
FYs  1991  through  1996  the  Congress 
authorized  $500,000  for  this  effort, 
adding  funding  for  specific  technical 


assistance  in  the  implementation  of  the 
requirements  of  the  Americans  with 
Disabilities  Act  (ADA).  In  FY  1994,  the 
Department  made  the  decision  to  fund 
a  separate  research  and  analysis  project 
for  diis  effort  and  funded  the  effort  for 
three  years.  For  FY  1997,  Congress  has 
again  authorized  $500,000  for  continued 
technical  assistance  in  human  services 
transportation. 

The  purpose  of  this  announcement  is 
to  solicit  applications  for  the 
performance  of  research  and  data 
analysis  in  various  issue  areas  informing 
the  provision  of  human  services 
transportation  to  the  clients  of  HHS- 
funded  programs. 

It  is  the  policy  of  HHS  to  coordinate 
related  programs  at  the  Federal  level 
wherever  possible  and  to  promote 
maximum  feasible  coordination  at  the 
State  and  local  level.  Coordination  and 
collaborative  effort  maximize  the 
resoiux:es  available  to  address  specific 
needs.  Reflecting  this  policy,  HHS  and 
the  DOT  have  established  the  Joint 
DHHS/DOT  Coordinating  Council  on 
Himian  Services  Transportation 
(Coordinating  Council)  as  a  focal  point 
for  the  effort  to  coordinate  HHS  and 
DOT  resources  for  transportation  of 
HHS  program  client  populations.  The 
goals  of  the  Coordinating  Council  are  as 
follows:  (1)  To  achieve  the  most  cost- 
effective  use  of  Federal,  State  and  local 
resources  for  specialized  and  human 
services  transportation;  (2)  to  encourage 
State  and  local  governments  to  take  a 
more  active  role  in  the  management  and 
coordination  of  programs  supporting 
specialized  and  human  services 
transportation;  (3)  to  adopt 
administrative  and  management 
practices  in  the  implementation  uf 
Federal  programs  which  encourage 
coordination  among  service  providers 
and  increase  access  to  specialized  and 
human  services  transportation;  (4)  to 
share  technical  resources  and 
information  with  recipients  of  Federal 
assistance  and  transportation  providers; 
and  (5)  to  encourage  the  most  efficient 
system  of  providing  services,  including 
consideration  of  private  sector  providers 
and  use  of  competitive  bidding. 

The  research  and  analysis  tasks  of  this 
effort  represent  data  acquisition  and 
synthesis  support  activities  to  the 
Coordinating  Council  and  the  Human 
Services  Transportation  Technical 
Assistance  Project.  In  support  of  these 
goals,  HHS  has  identified  the  following 
objectives  for  the  Human  Services 
Transportation  Research  and  Analysis 
Project:  (1)  To  develop  information  on 
the  most  efficient  use  of  equipment, 
facilities,  and  staff  resources  at  the  State 
and  local  level;  (2)  to  examine  and 
analyze  issues  and  concerns  identified 


by  the  Coordinating  Council;  and  (3)  to 
provide  information,  technical  data,  and 
assistance  for  use  by  State  and  local 
agencies  to  improve  the  planning  and 
management  of  transportation  services 
and  the  acquisition  of  appropriate 
equipment  and  facilities.  Applicants 
should  reflect  an  understanding  of  these 
goals  and  objectives  in  their 
applications. 

Available  Funds 

HHS  intends  to  award  one 
cooperative  agreement  resulting  from 
this  announcement  of  approximately 
$100,000. 

Period  of  Performance 

The  start-up  date  of  the  project  will  be 
on  or  before  September  15,  1997  for  a 
project  period  of  36  months.  However, 
an  award  will  be  funded  only  for  the 
first  year  with  funding  for  years  two  and 
three  subject  to  the  government's 
determination  to  continue  the  project. 

Part  n.  Human  Services  Transportation 
Research  and  Analysis  Project — 
Responsibilities  of  the  A  wardee  and  the 
Federal  Government 

Awardee  Responsibilities 

The  Himian  Services  Transportation 
Research  and  Analysis  project  requires 
data  acquisition,  synthesis, 
examination,  evaluation  and  analysis 
support  for  the  Human  Services 
Transportation  Technical  Assistance 
project  and  the  Coordinating  Council  on 
the  issues  affecting  efficient  use  of 
transit  resources,  equipment  and 
facilities  to  serve  the  clients  of  HHS- 
funded  programs.  Applicants  should  be 
aware  of  and  be  sensitive  to  the  need  for 
flexibility  to  accommodate  the  shifting 
information  needs  and  to  coordinate  the 
activities  herein  with  the  activities  of 
the  Community  Transportation 
Assistance  Project  (CTAP)  funded  by 
HHS  and  the  Rural  Transit  Assistance 
Program  (RTAP)  funded  through  the 
Federal  Transit  Administration  (FTA)  of 
the  Department  of  Transportation  (DOT) 
and  as  well  as  work  undertaken  through 
the  Transportation  Research  Board  and 
ongoing  relevant  transportation  efforts 
by  other  federal  departments. 
Knowledge  of  the  universe  of  federal 
efforts  pertaining  to  the  transportation 
of  human  services  clients  will  be 
considered  partially  indicative  of  ability 
to  perform  the  required  tasks. 

The  following  tasks  are  to  be 
specifically  addressed  in  the  project 
narrative  of  the  application.  Applicants 
are  encouraged  to  be  innovative  and  to 
suggest  additional  or  alternative 
approaches  through  subtasks  that  may 
improve  the  potential  for  successful 
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completion  of  the  task.  However, 
applicants  are  cautioned  to  provide 
suggestions  for  additional  subtasks 
judiciously  with  concern  for  the  overall 
cost  of  the  project.  There  will  be  no 
additional  funds  beyond  those 
appropriated  by  Congress  for  this 
project.  -» 

Task  I:  Project  Planning  and 
Coordination 

Task  1  entails  the  preparation  of  a 
detailed  work  plan  of  the  activities 
proposed  to  meet  the  stated  objectives  of 
the  project,  including  monthly  meetings 
with  the  federal  project  staff,  periodic 
written  progress  reports,  and  a  final 
report  due  at  the  end  of  each  identified 
activity.  In  addition,  an  overall  final 
report  of  the  project  activities  and 
recommendations  for  future  activities 
due  at  the  end  of  the  project  year  should 
be  included.  The  work  plan  provides 
detailed  descriptions  of  task  activities 
and  specific  timfe  frames  for  the 
accomplishment  of  the  activities  in 
measurable  terms  and  reflects  periodic 
consultation  with  the  Federal  Project 
Officer  (FPO).  In  the  second  and  third 
year,  additional  planning  with  the  FPO 
should  be  reflected  to  allow  for  the 
minor  project  adjustments  needed  to 
keep  the  tasks  relevant  to  consumer 
need. 

Task  11:  Identification  of  Research  and/ 
or  Analysis  Topics 

Task  II  consists  of  the  identification  of 
the  research  and  analysis  topics  to  be 
examined  during  the  initial  and 
subsequent  project  years.  In  the  first 
project  year,  such  topics  might  include 
an  examination  of  current  approaches  to 
employment  transportation:  an 
^valuation  of  the  Community 
Transportation  Assistant  Project 
(CTAP),  identification  of  the 
information  needs  of  Head  Start 
grantees  regarding  the  pending 
transportation  regulations;  identify, 
describe  and  recommend  solutions  to 
inconsistencies  in  existing  HHS 
regulations  posing  barriers  to  the 
effective  coordination  of  transportation 
resources;  and  assisting  the 
Coordinating  Council  with  an  ongoing 
strategic  planning  process.  Some 
consideration  should  be  made  for  the 
appearance  of  unanticipated  topics 
during  each  project  year. 

The  nature  of  the  work  of  the 
Coordinating  Council  is  such  that 
issues/topics  evolve  quickly  and  the 
need  for  information  within  the  human 
services  transportation  network  can 
become  critical  quite  quickly.  Therefore, 
the  awardee  should  anticipate  sufficient 
resources  to  explore  two  to  three 
additional  topics  beyond  those 


proposed  and  agreed  upon  by  the  FPO 
at  the  initial  project  meeting.  The 
suggestion  of  additional  topics  not  listed 
herein  will  be  considered  indicative  of 
knowledge  of  the  field  and  current 
practices. 

The  activities  which  might  be 
undertaken  to  accomplish  this  task 
could  include:  (1)  Review  of  existing 
reports  from  meetings,  conferences  and 
roundtables  which  have  identified 
current  issues  and  concerns  as 
identified  by  the  providers  and 
consumers  of  human  services 
transportation;  (2)  discussions  with  the 
membership  of  the  Coordinating 
Council  and  the  workgroup  supporting 
the  Council  on  information  needs 
within  the  various  member  programs; 
(3)  consultation  with  the  grantee 
supporting  the  CTAP  project  with 
regard  to  the  most  requested  topics 
through  the  Internet  web  site  and  the 
hotiine;  (4)  compilation  of  a  suggested 
prioritized  list  of  topics  with  rationale 
for  inclusion  and  the  resources 
necessary  for  completion  of  each 
activity;  and  (5)  presentation  of  the 
topics  list  to  the  FPO  for  consultation 
and  approval. 

Task  HI:  Performance  of  Topic  Activities 

Task  rV  represents  the  research  and 
analysis  activities  to  be  undertaken  as 
identified  in  Tasks  11  and  HI.  No  more 
than  six  separate  topics  will  be  explored 
during  each  project  year  from  the  list 
created  in  Task  ID  as  well  as  the 
unanticipated  topics  discussed  in  Task 
I.  The  number  of  completed  activities 
will  be  driven  by  the  complexity  of  the 
topics  undertaken  and  the  need  for 
information  within  the  human  services 
transportation  network. 

The  activities  that  might  be 
undertaken  with  each  topic  to  be 
explored  under  this  task  could  include: 
(1)  A  comprehensive  description/ 
definition  of  the  issue(s)  with  relevant 
existing  data;  (2)  a  detailed  description 
of  the  proposed  activity  (analysis, 
synthesis,  etc.)  with  resource 
requirements;  (3)  a  rationale  for  the 
proposed  approach;  (4)  a  request  for  any 
required  technical  support  from  the 
FPO,  other  federal  staff  or  the  CTAP 
project;  (5)  completion  of  the  proposed 
activities;  (6)  monthly  oral  reports  and 
quarterly  written  reports  (if  the  activity 
wrill  entail  more  than  three  months 
work)  as  well  as  a  well  documented 
written  final  report  for  each  topic. 

Part  m.  Application  Preparation  and 
Evaluation  Criteria 

This  part  contains  information  on  the 
preparation  of  an  application  for 
submission  under  this  announcement 
and  the  evaluation  criteria  under  which 


the  applications  will  be  reviewed. 
Potential  applicants  should  read  this 
part  carefully  in  conjunction  with  the 
information  provided  in  Part  II. 

To  ensure  that  organizations  with  the 
greatest  capacity  for  providing  quality 
services  participate  in  this  effort, 
applicants  for  funding  under  the 
aimouncement  should  reflect,  in  the 
program  narrative  section  of  the 
application,  how  they  will  be  able  to 
fulfill  the  responsibilities  amd 
requirements  described  in  this  section 
of  the  announcement.  Applicants  must 
address  all  the  identified  tasks.  It  is  the 
intent  of  HHS  to  make  an  award 
sufficient  to  accomplish  the  entire  scope 
of  effort  described  in  this 
aimouncement,  if  submissions  of 
sufficient  scope  and  quality  are  received 
to  permit  it. 

The  applicant  should  include:  (1)  A 
management  plan,  which  sets  forth  how 
the  project  will  be  managed  and  who 
will  be  the  key  personnel  involved, 
including  a  Gantt  chart  and  other 
graphics  which  specifically  display  the 
management  information  provided  in 
text;  and  (2)  a  budget  plan,  which 
specifically  delineates  the  costs 
associated  with  the  project.  When  the 
applicant  chooses  to  suggest  additional 
efforts  to  support  a  task,  the  cost  of 
those  additional  efforts  (not  required  by 
this  announcement)  should  be 
separately  identified.  However,  at  no 
time  wrill  a  proposed  budget  in  excess  of 
$100,000  for  all  the  Tasks  Usted  in  the 
Aimouncement  be  considered  for 
funding,  unless  the  amount  in  excess  of 
$100,000  represents  grantee  cost- 
sharing. 

Review  Process  and  Funding 
Information 

Applications  that  are  submitted  by  the 
deadline  date  and  which  meet  the 
screening  criteria  will  be  reviewed  and 
scored  competitively.  The  applications 
will  be  reviewed  using  the  evaluation 
criteria  listed  below  to  score  the 
applications.  These  review  results  will 
be  a  primary  factor  in  funding  decisions. 

HHS  reserves  the  option  to  discuss 
applications  with  other  Federal 
agencies.  Central  or  Regional  Office 
staff,  specialists,  experts.  States  and  the 
general  public.  Comments  from  these 
sources,  along  with  those  of  the 
reviewers,  will  be  considered  in  making 
funding  decisions. 

State  Single  Point  of  Contact  (E.O.  No. 
12372) 

The  Department  of  Health  and  Human 
Services  has  determined  that  this 
program  is  not  subject  to  Executive 
Order  I>ft>.  12372,  Intergovenmiental 
Review  of  Federal  Programs,  because  it 
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is  a  program  that  is  national  in  scope 
and  the  only  impact  on  State  and  local 
governments  would  be  through 
subgrants.  Applicants  are  not  required 
to  seek  intergovernmental  review  of 
their  applications  within  the  constraints 
ofE.O.  No.  12372. 

Deadline  for  Submittal  of  Applications 

The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  August  29,  1997.  Applications  must 
be  postmarked  or  hand-delivered  to  the 
application  receipt  point  no  later  than  5 
p.m.  on  August  29.  1997. 

Hand-delivered  applications  will  be 
accepted  Monday  through  Friday  prior 
to  and  on  August  29, 1997,  during  the 
working  hours  of  9  a.m.  to  5  p.m.  in  the 
lobby  of  the  Hubert  H.  Humphrey 
building  located  at  200  Independence 
Avenue,  SW..  in  Washington,  DC.  When 
hand-delivering  an  application,  call 
690-8794  from  the  lobby  for  pick  up.  A 
staff  person  will  be  available  to  receive 
applications. 

An  application  will  be  considered  as 
meeting  the  deadline  if  it  is  either:  (1) 
Received  at,  or  hand-delivered  to,  the 
mailing  address  on  or  before  August  29, 
1997,  or  (2)  Postmarked  before  midnight 
of  the  deadline  date,  August  29. 1997. 
and  received  in  time  to  be  considered 
during  the  competitive  review  process 
(within  one  week  of  the  deadline  date). 

When  mailing  application  packages, 
applicants  *re  strongly  advised  to  obtain 
a  legibly  dated  receipt  from  a 
commercial  carrier  (such  as  UPS, 
Federal  Express,  etc.)  or  from  the  U.S. 
Postal  Service  as  proof  of  mailing  by  the 
deadline  date.  If  there  is  a  question  as 
to  when  an  application  was  mailed, 
applicants  will  be  asked  to  provide 
proof  of  mailing  by  the  deadline  date. 
When  proof  is  not  provided,  an 
application  will  not  be  considered  for 
funding.  Private  metered  postmarks  are 
not  acceptable  as  proof  of  timely 
mailing. 

Applications  which  do  not  meet  the 
August  29,  1997.  deadline  are 
considered  late  applications  and  will 
not  be  considered  or  reviewed  in  the 
current  competition.  HHS  will  send  a 
letter  to  this  effect  to  each  late 
applicant. 

HHS  reserves  the  right  to  extend  the 
deadline  for  all  applications  due  to  acts 
of  God,  such  as  floods,  hurricanes  or 
earthquakes;  due  to  acts  of  war;  if  there 
is  widespread  disruption  of  the  mail;  or 
if  HHS  determines  a  deadline  extension 
to  be  in  the  best  interest  of  the 
Government.  However,  HHS  will  not 
waive  or  extend  the  deadline  for  any 
applicant  unless  the  deadline  is  waived 
or  extended  for  all  applicants. 


Application  Requirements 

Applicants  are  advised  to  read  And 
follow  this  section  very  carefully. 
Applications  which  do  not  meet  these 
initial  requirements  may  not  be 
considered  or  reviewed  in  the 
competition,  and  the  applicant  will  be 
so  informed.  A  complete  and 
conforming  application  must  meet  the 
following  requirements: 

Eligible  applicants  are  nationally- 
recognized  organizations,  institutions, 
or  for  profit  entities  with  a  record  of 
study  and  analysis  in  rural  and  special 
transportation  needs.  However,  for- 
profit  organizations  are  advised  that  no 
grant  funds  may  be  paid  as  profit  to  any 
recipient  of  a  grant  or  subgrant.  Profit  is 
any  amount  in  excess  of  allowable 
direct  or  indirect  costs  of  the  grantee. 
Such  applicants  should  indicate  a 
significant  publication  history 
indicating  a  range  of  analysis  and  study 
projects  in  human  services  or 
specialized  transportation  brought  to 
successful  completion.  Experience  in 
working  with  special  populations  which 
represent  HHS  target  populations  will 
be  of  particular  interest. 

Application  Instructions  and  Forms 

See  section  entitied  "Components  of  a 
Complete  Application".  All  of  these 
dociunents  must  accompany  the 
application  package.  Copies  of 
applications  would  be  requested  from 
and  submitted  to:  Grants  Officer,  Office 
of  the  Assistant  Secretary  for  Planning 
and  Evaluation,  U.S.  Department  of 
Health  and  Human  Services.  Room  405- 
A,  200  Independence  Avenue,  SW., 
Washington.  DC  20201,  Phone  (202) 
401-3951.  No  faxes  will  be  accepted. 
Questions  concerning  the  preceding 
information  would  be  submitted  to  the 
Grants  Officer  at  the  same  address. 

Maximum  Length 

No  specific  limit  will  be  set  for  the 
length  of  the  application.  However, 
applications  that  are  overly  long  and/or 
contain  superfluous  material  will  be 
viewed  as  indicating  an  inefficient 
approach. 

Evaluation  Criteria 

The  evaluation  criteria  correspond  to 
the  ouUine  for  the  development  of  the 
F*rogram  Narrative  Statement  of  the 
application.  Although  not  mandatory,  it 
is  strongly  recommended  that 
applications  be  prepared  with  the 
format  indicated  by  this  outiine. 

Applications  which  meet  the  initial 
requirements  will  be  reviewed  by  a 
panel  of  at  least  three  reviewers. 
Reviewers  will  determine  that  strengths 
and  weaknesses  of  each  application  in 
terms  of  the  evaluation  criteria  listed 


below,  provide  comments  and  assign 
numerical  scores.  The  point  value 
following  each  criterion  heading 
indicates  the  maximum  numerical 
weight  that  each  section  will  be  given  in 
the  review  process. 

1.  Understanding  of  the  Effort.  The 
application  discusses  in  detail  the 
applicant's  understanding  of  the  need 
for  the  project,  the  background  and 
evolution  of  the  effort  to  coordinate 
human  services  transportation,  the 
significant  participants  in  the 
coordination  effort,  the  universe  of 
current  federal  activities,  and  the 
specific  relevance  of  the  proposed  tasks 
to  the  identified  need.  The  application 
relates  the  project  to  the  goals  and 
objectives  described  in  the  first  section 
of  this  announcement.  20  points 

2.  Project  Approach.  The  application 
outlines  a  sound  and  workable  approach 
to  the  effort  and  details  how  the 
proposed  tasks  will  be  accomplished; 
cites  factors  which  might  accelerate  or 
decelerate  the  work,  giving  acceptable 
reasons  for  taking  this  approach  as 
opposed  to  others;  describes  and 
supports  any  unusual  features  of  the 
project,  such  as  design  or  technological 
innovations,  reductions  in  cost  or  time, 
or  extraordinary  collaborative 
involvements;  and  provides  for 
projections  of  the  accomplishments  to 
be  achieved.  It  lists  the  activities  to  be 
carried  out  in  chronological  order, 
showring  a  reasonable  schedule  of 
accomplishments  and  target  dates. 

To  the  extent  applicable,  the 
application  identifies  the  kinds  of  data 
to  be  collected  and/or  maintained,  and 
discusses  the  criteria  to  be  used  to 
evaluate  the  results  and  successes  of  the 
project.  It  describes  the  evaluation 
methodology  that  will  be  used  to  ^ 

determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  The  application  also  lists  each 
organization,  agency,  consultant,  or 
other  key  individuals  or  groups  who 
will  work  on  the  project,  along  with  a 
description  of  the  activities  and  nature 
of  their  effort  or  contribution.  35  points 

3.  Staffing  Utilization,  Staff 
Background  and  Experience.  The 
application  identifies  the  background  of 
the  principal  project  staff  members.  The 
name,  address,  training,  educational 
background,  and  other  qualifying 
experience  are  provided  for  the  project 
director  and  the  key  project  staff.  Any 
staff  to  be  added  as  a  result  of  the  award 
of  this  Cooperative  agreement  should  be 
clearly  delineated.  The  applicant 
provides  assurance  that  the  proposed 
staff  will  be  available  to  work  on  the 
project  effort  upon  award  of  the 
cooperative  agreement.  The  principal 
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author  of  the  application  is  identified 
and  that  person's  role  in  the  project  is 
identified.  20  points 

4.  Organizational  Experience.  The 
application  identifies  the  qualifying 
experience  of  the  organization  to 
demonstrate  the  applicant's  ability  to 
effectively  and  efficiently  administer 
this  project.  The  application  specifically 
identifies  the  applicant  as  a  nationally- 
recognized  organization,  institution,  or 
company  with  a  record  of  study  and 
analysis  of  rural  and  special 
transportation  needs.  Previous  specific 
experience  with  work  similar  to  the 
Tasks  proposed  is  clearly  and 
specifically  described.  The  relationship 
between  this  project  and  other  work 
plaimed,  anticipated,  or  underway  by 
the  applicant  is  described,  including  a 
chart  which  lists  all  related  Federal 
assistance  received  within  the  last  five 
years.  In  the  event  a  consortium  of 
applicants  is  proposed,  the  project 
history  of  prior  joint  work  should  be 
provided.  The  previous  Federal 
assistance  is  identified  by  project 
number.  Federal  agency,  and  grants  or 
contracting  officer.  25  points 

Components  of  a  Complete  Application 

A  complete  application  consists  of  the 
following  items  in  this  order: 

1.  Application  for  Federal  Assistance 

(Standard  Form  424,  REV  4-88); 

2.  Budget  Information — Non- 

construction  Programs  (Standard 
Form  424A,  REV  4-88); 

3.  Assurances — Non-construction 

Programs  (Standard  Form  424B, 
REV  4-88); 

4.  Table  of  Contents; 

5.  Budget  justification  for  Section  B — 

Budget  Categories; 

6.  Proof  of  non-profit  status,  if 

appropriate; 

7.  Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 
necessary; 

8.  Project  Narrative  Statement, 

organized  in  four  sections 
addressing  the  following  areas: 

(a)  Understanding  of  the  Effort, 

(b)  Project  Approach, 

(c)  Staffing  Utilization,  Staff 
Background,  and  Experience 

(d)  Organizational  Experience; 

9.  Any  appendices/attachments; 

10.  Certification  Regarding  Drug-Free 

Workplace; 

11.  Certification  Regarding  Debarment, 

Suspension  and  Other 
Responsibility  Matters;  and 

12.  Certification  and,  if  necessary, 

Disclosure  Regarding  Lobbying. 

13.  Supplement  to  Section  II — Key 

Personnel. 

14.  Application  for  Federal  Assistance 

Checklist. 


Dated:  July  9,  1997. 
David  F.  Garriaon, 

Principal  Deputy  Assistant  Secretary  for 
Planning  and  Evaluation. 
(PR  Doc.  97-18528  FUed  7-14-97;  8:45  am] 
BIUJNO  CODE  41S1-0«-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
has  made  a  final  finding  of  scientific 
misconduct  in  the  following  case: 

Amitav  Hajra,  University  of  Michigan: 
Based  upon  a  report  frum  the  University 
of  Michigan,  information  obtained  by 
the  Office  of  Research  Integrity  (ORI) 
during  its  oversight  review,  and  Mr. 
Hajra's  own  admission,  ORI  found  that 
Mr.  Hajra,  former  graduate  student. 
University  of  Michigan,  engaged  in 
scientific  misconduct  by  falsifying  and 
fabricating  research  data  in  five 
published  research  papers,  two 
published  review  articles,  one 
submitted  but  unpublished  paper,  in  his 
doctoral  dissertation,  and  in  a 
submission  to  the  GenBank  computer 
data  base.  Mr.  Hajra's  doctoral  training 
and  research  was  supported  by  two 
Public  Health  Service  (PHS)  grants,  and 
his  experiments  were  conducted  at  and 
submitted  for  publication  from  the 
National  Center  for  Human  Genome 
Research,  Naticmal  Institutes  of  Health 
(NIH). 

Specifically.  Mr.  Hajra  fabricated  and 
falsified  original  research  in  the 
following  publications: 

•  Hajra,  A.,  Collins.  F.S.  "Structure  of 
the  leukemia-associated  human  CBFB 
gene."  Genomics  26(3):571-579,  1995 
(Reti^cted  in  Genomics  38{1):107,  1996); 

•  Hajra.  A..  Liu.  P.P..  Speck.  N. A.. 
Collins,  F.S.  "Overexpression  of  core- 
binding  factor  a  (CBFa)  reverses  cellular 
transformation  by  the  CBF^-smooth 
muscle  myosin  heavy  chain  chimeric 
oncoprotein."  Molecular  and  Cellular 
B/o7ogy  15(9):4980-4989.  1995; 

•  Hajra,  A.,  Liu.  P.P.,  Wang.  Q., 
Kelley,  C.A..  Stacy.  T..  Adelstein.  R.S.. 
Speck,  N.A.,  and  Collins.  F.S.  "The 
leukemic  core  binding  factor  ^smooth 
muscle  myosin  heavy  chain  (CBF^- 
SMMHC)  chimeric  protein  requires  both 
CBF^  and  myosin  heavy  chain  domains 
for  transformation  of  NIH  3T3  cells." 
Proc.  Natl.  Acad.  Sci.  USA  92(6):  1926- 
1930,  1995; 


•  Wijmenga,  C,  Gregory,  P.E.,  Hajra, 
A..  Schrock,  E.,  Ried.  T.,  Eils.  R..  Liu. 
P.P.,  and  Collins,  F.S.  "Core  binding 
factor  ^-smooth  muscle  myosin  heavy 
chain  chimeric  protein  involved  in 
acute  myeloid  leukemia  forms  unusual 
nuclear  rod-like  structures  in 
ti-ansformed  NIH  3T3  cells."  Proc.  Natl. 
Acad.  Sci.  USA  93(4):1630-1635,  1996; 
and 

•  Liu.  P.P.,  Wijmenga.  C.  Hajra.  A., 
Blake.  T.B.,  Kelley,  C.A.,  Adelstein, 
R.S.,  Bagg.  A..  Rector.  J.,  Cotelingham,  J., 
Wilhnan,  C.L.,  and  Collins,  F.S. 
"Identification  of  the  chimeric  protein 
product  of  the  CBFB-MYHll  fusion 
gene  in  inv(16)  leukemia  cells."  Genes, 
Chromosomes,  and  Cancer  16:77-87, 
1996  (Erratum  in  Genes.  Chromosomes. 
and  Cancer  18(1  ):71.  1997). 

Mr.  Hajra  included  fabricated  and 
falsified  data  in  the  following  review 
articles: 

•  Hajra,  A.,  Liu,  P.P..  and  Collins.  F.S. 
"Transforming  properties  of  the 
leukemic  lnv(16)  fusion  gene  CBFB- 
MYHll."  In  Molecular  Aspects  of 
Myeloid  Stem  Cell  Development  in 
Current  Topics  in  Microbiology  and 
Immunology  (L.  Wolff  and  A.S.  Perkins, 
Eds.)  211:289-298.  1996  (Review). 
Berlin  and  New  York:  Springer-Verlag; 
and 

•  Liu,  P.P.,  Hajra,  A.,  Wijmenga,  C, 
and  Collins,  F.S.  "Molecular 
pathogenesis  of  the  chromosome  16 
inversion  in  the  M4Eo  subtype  of  acute 
myeloid  leukemia."  Blood  85:2289- 
2302,  1995  (Review). 

Mr.  Hajra  submitted  a  fabricated 
nucleotide  sequence  in  computer  data 
base  entry  U22149.  'Human  leukemia- 
associated  core  binding  factor  subunit 
CBFbeta  (CBFB)  gene,  promoter  region 
and  partial  CDs."  GenBank  (NCBI,  NLM. 
NIH),  March  3,  1995  (withdrawn).  He 
also  fabricated  the  majority  of  data 
reported  in  his  dissertation  (Hajra,  A. 
"Transformation  properties  of  the 
leukemic  CBF^-SMMHC  chimeric 
protein'  Dissertation,  University  of 
Michigan,  Ann  Arbor,  MI,  1995),  and  he 
fabricated  and  falsified  original  research 
data  in  a  submitted  but  unpublished 
manuscript  (Hajra,  A..  Liu,  P.P.,  Itoh,  K., 
Kelley,  C.A.,  Speck.  N.A.,  Adelstein. 
R.S.,  and  Collins,  F.S.  "Myosin  heavy 
chain  properties  necessary  for  cellular 
transformation  by  the  leukemic  CBF^ 
SMMHC  oncoprotein,"  submitted  for 
publication  to  Oncogene  on  November 
29,  1995,  and  on  May  15,  1996). 

Mr.  Hajra  has  accepted  the  ORI 
finding  and  has  entered  into  a  Voluntary 
Exclusion  Agreement  with  ORI  in  which 
he  has  voluntarily  agreed,  for  the  foOr 
(4)  year  period  begiiming  July  7.  1997, 
to  exclude  himself  from: 
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(1)  Contracting  or  subcontracting  with 
any  agency  of  the  United  States 
Government  and  from  eligibility  for,  or 
involvement  in,  nonprocurement 
transactions  (e.g. .  grants  and  cooperative 
agreements)  of  the  United  States 
Government  as  defined  in  45  CFR  Part 
76  (Debarment  Regulations); 

(2)  Serving  in  any  advisory  capacity  to 
the  Public  Health  Service  (PHS), 
including  but  not  limited  to  service  on 
any  PHS  advisory  committee,  board, 
and/ or  peer  review  committee,  or  as  a 
consultant. 

Mr.  Hajra  agreed  to  request  or 
cooperate  in  requesting  the  retraction  or 
correction  of  those  research  publications 
that  have  not  already  been  corrected  or 
retracted.  He  also  agreed  to  notify  the 
relevant  editors  of  the  affected  review 
articles  that  the  articles  carmot  be  relied 
upon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Acting  Director,  Division  of  Research 
Investigations,  Office  of  Research 
Integrity,  5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852.  (301)  443-5330. 
Chri*  B.  PMcal, 

Acting  Director.  Office  of  Research  Integrity. 
[FR  Doc.  97-18453  Filed  7-14-97;  8:45  am] 

BUJNQ  COOE  41«>-17-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

PNFO-87-16] 

Proposed  Data  Collections  Submitted 
for  Public  Comn>ent  arnj 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 


Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  conunent  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Wilma 
Johnson,  CDC  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  60  days  of  this  notice. 

Proposed  Projects 

1.  FoUow-Up  Study  of  Children  With 
Developmental  Disabilities — New — In 
the  mid-1980s,  10-year-old  children 
were  identified  as  having  one  or  more 
of  five  developmental  disabilities: 
mental  retardation,  cerebral  palsy, 
epilepsy,  hearing  impairment,  or  vision 
impairment.  These  children  were 
identified  (mainly  from  special 
education  records  in  the  public  schools) 
in  the  metro- Atlanta  area  as  part  of  a 
study  to  develop  surveillance  methods 
for  these  conditions  in  school-age 


children.  A  follow-up  study  is  proposed 
to  trace,  locate,  and  interview  these 
children,  who  are  now  in  their  early 
twenties,  to  assess  their  status  with 
regard  to  educational  attainment, 
employment,  living  arrangements, 
services  received,  functional  limitations, 
adaptive  behavior,  social  participation, 
health,  and  quality  of  life.  Previous 
studies  (published  mostly  in  the  mid- 
19808)  on  the  post-secondary  school 
experiences  of  former  recipients  of 
special  education  services  were  either 
limited  to  one  type  of  impairment  (e.g., 
mild  mental  retardation)  or  were 
restricted  to  a  narrow  range  of  outcomes 
(e.g.,  employment  and  education)  or  did 
not  incorporate  a  comparison  group  of 
persons  who  were  not  in  special 
education.  The  proposed  study  is  a  one- 
time, in-person  interview  and  includes 
a  contemporaneous  comparison  group 
of  persons  who.  at  age  10  years,  were  in 
regular  education  classes  in  the  same 
schools  as  were  the  persons  with 
developmental  disabilities.  A  base  of 
1,608  identified  children  and  650 
comparison  persons  will  be  used  to  find 
a  total  of  1,600  who  will  be  interviewed. 
The  data  generated  from  this  study  will 
be  used  to  estimate  the  burden  of 
secondary  health  conditions,  limited 
social  participation,  and  economic 
disadvantage  among  young  adults  with 
long-standing  developmental 
impairments.  This  information  will  be 
helpful  to  efforts  aimed  at  the 
prevention  of  various  secondary 
problems  in  this  population.  The  total 
cost  to  respondents  is  $0. 


Respondents 


Initial  Location  CaH  .. 

Contact  Call  

Scheduling  Call 

Telephone  Inlefview 


Total 


Number  of 
tespondents 


2.258 
1.900 
1,600 
1,600 


Number  of 
responses/ 
respondent 


Avg.  bur- 
den/re- 
sponses 
(in  hrs.) 


.08 
.17 
.08 

1 


Total  bur- 
den 
(in  hrs.) 


180 

323 

128 

1600 


2231 


Dated:  July  9,  1997. 
Wilma  G.  lohnson. 

Acting  .Associate  Director  for  Policy  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(PR  Doc.  97-18498  Filed  7-14-97;  8:45  ami 

BILUNG  COOE  4163-1(-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
aimoimces  the  following  conmaittee 
meeting: 

Name:  Task  Group  Session  of  the 
Safety  and  Occupational  Health  Study 
Section,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH). 
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Time  and  Date:  12:30  p.m.-5:30  p.m., 
July  30,  1997. 

Place:  Teleconference  originating  at 
the  NIOSH  Grants  Office,  1095 
Willowdale  Road,  Morgan  town.  West 
Virginia  26505-2888. 

Status:  The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management 
and  Operations,  CDC,  pursuant  to  Pub. 
L.  92-463.  Application(s)  and/or 
proposal(s)  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  application(s)  and/or  proposal(s), 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Purpose:  The  Task  Group  Session  of 
the  Safety  and  Occupational  Health 
Study  Section  will  review,  discuss,  and 
evaluate  grant  application(s)  in  response 
to  the  hjstitute's  Request  for  Application 
Number  722,  entitled  "Intervention 
Studies  for  Construction  Safety  and 
Health." 

It  is  the  intent  of  NIOSH  to  support 
broad-based  research  endeavors  which 
will  lead  to  the  prevention  of  work- 
related  diseases  and  injuries  in  the 
construction  industry  by  designing, 
implementing,  and  evaluating  measures 
to  reduce  occupational  hazards.  If 
prevention  measures  are  not  currently 
available,  new  technologies  should  be 
developed  for  controlling  hazardous 
exposures.  Such  new  technologies  must 
be  evaluated  to  determine  that  the 
prevention  measures  are  feasible,  even 
for  smaller  businesses.  Intervention 
research,  of  which  control  technology  is 
a  part,  examines  the  utility  and  impact 
of  new  and  existing  preventive 
measures  in  the  workplace.  It  is 
anticipated  that  research  funded  will 
promote  these  goals. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Pervis  C.  Major,  Ph.D.,  Scientific  Review 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects, 
Office  of  the  Director,  NIOSH,  1095 
Willowdale  Road,  Morgantown,  West 
Virginia  26505-2888,  telephone  304/ 
285-5979. 

Dated:  July  9.  1997. 
Carolyn  J.  Riuaell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
[FR  Doc.  97-18501  Filed  7-14-97;  8:45  am] 

BiUJNQ  CODE  41S3-19-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Task  Group  Session  of  the 
Safety  and  Occupational  Health  Study 
Section,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH). 

Times  and  Dates:  8  a.m.-5:30  p.m., 
August  13,  1997.  8  a.m.-5:30  p.m., 
August  14,  1997. 

Place:  Hyatt  Regency  Washington  on 
Capitol  Hill,  400  New  Jersey  Avenue, 
Washington,  DC.  20001. 

Status:  The  meeting  will  be  closed  in 
accordance  with  the  provisions  set  forth 
in  sections  552b(c)(4)  and  552b(c)(6), 
title  5  U.S.C,  and  the  Determination  of 
the  Associate  Director  for  Management 
and  Operations,  CDC,  pursuant  to  Pub. 
L.  92-463.  Application(s)  and/or 
proposal(s)  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  application(s)  and/or  proposal(s). 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Purpose:  The  Task  Group  Session  of 
the  Safety  and  Occupational  Health 
Study  Section  will  review,  discuss,  and 
evaluate  grant  application{s)  in  response 
to  the  Institute's  Request  for  Application 
Number  725,  entitled  "Childhood 
Agricultural  Safety  and  Health 
Research." 

It  is  the  intent  of  NIOSH  to  support 
broad-based  research  endeavors  which 
will  maximize  the  safety  and  health  of 
children  and  adolescents  exposed  to 
agricultural  production  hazards  by 
expanding  the  knowledge  base 
regarding  etiology;  outcomes; 
intervention  strategies:  and  the 
effectiveness  of  commonly  utilized 
educational  materials  and  methods. 

Research  may  address  children 
directly  involved  in  work  tasks  and/or 
other  children  exposed  to  agricultural 
production  hazards.  The  funded 
research  projects  should  cover  a  variety 
of  types  of  agricultural  production  in 
different  geographical  regions  (e.g. 
tomato  harvesting  in  California,  dairy 
farms  in  Wisconsin,  and  blueberry 
picking  in  Maine).  It  is  anticipated  that 


research  funded  will  promote  these 
goals. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Pervis  C.  Major.  Ph.D..  Scientific  Review 
Administrator,  Office  of  Extramural 
Coordination  and  Special  Projects, 
Office  of  the  Director.  NIOSH,  1095 
Willowdale  Road.  Morgantown,  West 
Virginia  26505-2888,  telephone  304/ 
285-5979. 

Dated:  July  9.  1997. 
Carolyn  ].  Russell, 

Director.  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention  (CDC). 

|FR  Doc.  97-18500  Filed  7-14-97;  8:45  am] 

BILUNG  CODE  416»-1>-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Pocket  No.  97N-0260] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA).  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
voluntary  customer/partner  service 
surveys  to  implement  Executive  Order 
12862. 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  [insert  date 
60  days  after  date  of  publication  in  the 
Federal  Register.) 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857.  All  comments 
should  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L.  Pincus,  Office  of  Information 
Resources  Management  {HFA-80),  Food 
and  Drug  Administration,  5600  Fishers 
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Lane.  nn.  16B-31.  Rockville,  MD  20857, 
301-827-1471. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  the  PRA  (44 
use.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  OMB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  notice 
of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 


burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Customer/Partner  Service  Surveys 

Under  section  903  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
393),  FDA  is  authorized  to  conduct 
research  relating  to  regulated  articles 
and  to  conduct  educational  and  public 
information  programs  relating  to 
responsibilities  of  the  agency.  Executive 
Order  12862,  entitled  "Setting  Customer 
Service  Standards,"  directs  Federal 
agencies  that  "provide  significant 
services  directly  to  the  public"  to 
"survey  customers  to  determine  the 
kind  and  quality  of  services  they  want 
and  their  level  of  satisfaction  with 
existing  services."  FDA  is  seeking  OMB 
clearance  to  conduct  a  series  of  surveys 
and  focus  groups  to  implement 
Executive  Order  12862.  Participation  in 
the  surveys  and  focus  groups  will  be 
volimtary.  This  request  covers  customer 


service  surveys  of  regulated  entities, 
such  as  food  processors;  cosmetic,  drug, 
biologic  and  medical  device 
manufacturers;  consumers;  and  health 
professionals.  The  request  also  covers 
partner  surveys  of  State  and  local 
governments. 

FDA  will  use  the  information 
gathered  through  surveys  and  focus 
groups  to  identify  strengths  and 
weaknesses  in  service  to  customers  and 
partners  and  to  make  improvements. 
The  surveys  and  focus  groups  will 
assess  timeliness,  appropriateness, 
accuracy  of  information,  courtesy,  and 
problem  resolution  in  the  context  of 
individual  programs. 

FDA  projects  12  customer  service  and 
12  partner  service  siu^eys  per  year,  with 
a  sample  of  between  500  and  2,000 
customers  each.  After  the  first  year, 
some  of  these  surveys  will  be  repeats  of 
earlier  surveys,  for  purposes  of 
monitoring  customer/partner  service 
and  developing  long-term  data.  Also, 
FDA  plans  to  conduct  12  focus  groups 
per  year  (6  for  customers  and  6  for 
partners),  primarily  for  the  purpose  of 
gaining  input  into  the  design  of  service 
surveys. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows; 


ESTIMATED  ANNUAL  REPORTING  BURDEN 

Type  of  Survey 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Hours  per 
Response 

Total  Hours 

MailAetephone  surveys 
Focus  Groups 
Total 

36,000 

120 

36.120 

1 

1 
1 

.25 
1.5 
.255 

9,000 

180 

9.180 

There  are  no  caprtal  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


These  estimates  are  based  on 
experience  with  other  surveys  FDA  has 
conducted. 

Dated:  luly  7,  1997. 
William  K.  Hubbard, 
Associate  Commissioner  for  Policy 
Coordination. 
(PR  Doc.  97-18525  Filed  7-14-97;  8:45  am) 

BILUNG  COOE  4iaO-01-F 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

pocket  No.  97N-02261 

Elanco  Animal  Health;  Withdrawal  of 
Approval  of  NADA 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTXM:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  animal  drug 
application  (NADA)  held  by  Elanco 
Animal  Health.  The  NADA  provides  for 
the  use  of  tylosin  soluble  powder  in 
animal  drinking  water.  The  sponsor 
requested  the  withdrawal  of  approval  of 
the  NADA  because  the  animal  drug 
product  is  no  longer  being  marketed. 

EFFECTIVE  DATE:  July  25, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  T.  McRae,  Center  for  Veterinary 
Medicine  (HFV-102),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-1623. 

SUPPLEMENTARY  INFORMATION:  Elanco 
Animal  Health,  A  Division  of  Eli  Lilly 
and  Co.,  Lilly  Corporate  Center, 
Indianapolis,  IN  46285,  is  the  sponsor  of 


NADA  13-029  Tylan®  Plus  Vitamins 
(tylosin),  which  provides  for  the  use  of 
tylosin  in  swine  drinking  water  for 
control  and  treatment  of  swine 
dysentery.  Elanco  Animal  Health 
requested  withdrawal  of  approval  of  the 
NADA  because  the  animal  drug  product 
is  no  longer  being  marketed. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA  13-029  and  all 
supplements  and  amendments  thereto  is 
hereby  withdrawn,  effective  July  25. 
1997. 
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Dated:  June  20,  1997. 

Michael ).  Blackwell, 

Deputy  Director,  Center  for  Veterinary 
Medicine. 

[FR  Doc.  97-18456  Filed  7-14-97;  8:45  am] 

BILUNG  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  970-0268] 

Draft  Guidance  for  Industry; 
Submission  of  Documentation  in  Drug 
Applications  for  Container  Closure 
Systems  Used  for  the  Packaging  of 
Human  Drugs  and  Biologies; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  entitled 
"Guidance  for  Industry:  Submission  of 
Documentation  in  Drug  Applications  for 
Container  Closure  Systems  Used  for  the 
Packaging  of  Human  Drugs  and 
Biologies."  This  draft  guidance  was 
prepared  by  FDA's  Center  for  Drug 
Evaluation  and  Research  (CDER)  and  the 
Center  for  Biologies  Evaluation  and 
Research  (CBER).  The  draft  guidance 
discusses  information  on  container 
closure  systems  used  in  packaging  drugs 
that  manufacturers  should  provide  to 
CDER  in  meeting  regulatory 
requirements  for  new  drug  applications 
(NDA's).  abbreviated  new  drug 
applications  (ANDA's),  investigational 
new  drug  applications  (IND's), 
abbreviated  antibiotic  applications 
(AADA's).  and  supplements  to  these 
applications,  and  to  CBER  in  meeting 
requirements  for  biologies  license 
applications  (BLA's)  and  product 
license  applications  (PLA's).  The  draft 
guidance,  when  completed,  vnll 
supersede  the  agency's  "Guideline  for 
Submitting  Documentation  for 
Packaging  for  Human  Drugs  and 
Biologies."  issued  February  1987.  The 
agency  requests  comments  on  the  draft 
guidance. 

DATE:  Written  comments  by  September 
15,  1997.  General  comments  on  agency 
guidance  documents  are  welcomed  at 
any  time. 

ADDRESSES:  Submit  vmtten  requests  for 
single  copies  of  the  draft  guidance 
entitled  "Guidance  for  Industry: 
Submission  of  Documentation  in  Drug 
Applications  for  Container  Closure 
Systems  Used  for  the  Packaging  of 


Human  Drugs  and  Biologies"  to  the 
Drug  Information  Branch  (HFD-210), 
Center  for  Drug  Evaluation  and 
Research,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  request. 
Submit  wrritten  comments  on  the  draft 
guidance  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville.  MD  20857. 
Requests  and  comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATtON  COffTACT: 
Alan  C.  Schroeder.  Center  for  Drug 
Evaluation  and  Research  (HFD-570), 
5600  Fishers  Lane.  Rockville  MD  20857. 
301-827-1050. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  availability  of  a  draft 
guidance  entitied  "Guidance  for 
Industry:  Submission  of  Documentation 
in  Drug  Applications  for  Container 
Closiu^  Systems  Used  for  Packaging  of 
Himian  Drugs  and  Biologies."  The 
guidance  discusses  information  on 
container  closure  systems  used  in 
packaging  drugs  that  manufacturers 
should  provide  to  CDER  and  CBER  in 
meeting  regulatory  requirements  for 
initial  applications,  amendments,  and 
supplements. 

The  Federal  Food.  Drug,  and  Cosmetic 
Act  (the  act)  authorizes  FDA  to  establish 
standards  for  drug  product  packaging, 
including  containers  and  closures. 
According  to  section  501(a)(3)  of  the  act 
(21  U.S.C.  351(a)(3)),  a  drug  is  deemed 
to  be  adulterated  if  its  container  is 
composed,  in  whole  or  part,  of  any 
poisonous  or  deleterious  substance 
which  may  render  the  contents 
injiuious  to  health  *   *   *.  Under  section 
505(b)(1)(D)  of  the  act  (21  U.S.C. 
355(b)(1)(D)),  an  application  for 
approval  to  market  a  new  drug  must 
include  "a  full  description  of  the 
methods  used  in,  and  the  facilities  and 
controls  used  for,  the  manufacture, 
processing,  and  packing  of  such  drug." 
FDA's  regulations  on  current  good 
manufacturing  practices  for  the  control 
of  drug  product  containers  and  closures 
are  set  forth  in  subpart  E  of  part  211  (21 
CFR  part  211).  In  particular,  §  211.94 
states  that  finished  drug  manufacturers 
must  establish  and  follow  "[sjtandards 
or  specifications,  methods  of  testing, 
and.  where  indicated,  methods  of 
cleaning,  sterilizing,  and  processing  to 
remove  pyrogenic  properties  *   *   *  for 
drug  product  containers  and  closures." 

In  February  1987,  FDA  issued  a 
"Guideline  for  Submitting 


Documentation  for  Packaging  for 
Human  Drugs  and  Biologies."  The 
guideline  was  intended  to  provide  drug 
manufacturers  with  guidance  on 
preparing  information  on  the  fabrication 
and  quality  of  containers  and  container 
components  for  use  in  the  submission  of 
NDA's,  ANDA's,  IND's,  or  PLAs. 

The  draft  "Guidance  for  Industry: 
Submission  of  Documentation  in  Drug 
Applications  for  Container  Qosure 
Systems  Used  for  Packaging  of  Human 
Drugs  and  Biologies"  revises  and 
updates  the  February  1987  guideline  to 
reflect  iiuiovations  in  drug  product 
container  closure  systems  that  have 
occurred  in  the  past  decade.  In  addition, 
the  docimienf  provides  more  extensive 
guidance  on  qualification  and  quality 
control  of  packaging  components  used 
with  drug  products  having  particular 
dosage  forms  and  routes  of 
administration,  including  the  following: 
Inhalation  drug  products,  drug  products 
for  injection  and  ophthalmic  drug 
products,  liquid-based  oral  and  topical 
drug  products  and  topical  delivery 
systems,  solid  oral  dosage  forms  and 
powders  for  reconstitution,  and  other 
dosage  forms.  The  draft  guidance  also 
addresses  post-approval  packaging 
changes.  Type  III  drug  master  files,  and 
bulk  containers.  The  draft  guidance, 
when  completed,  will  supersede  the 
1987  guideline. 

This  draft  guidance  represents  the 
agency's  current  thinking  on  submitting 
information  in  drug  applications  on 
container  closure  systems  used  in 
packaging  human  drugs  and  biologies.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  A  regulated 
entity  may  adopt  an  alternative 
approach  to  submitting  information  on 
container  closure  systems  if  such 
approach  satisfies  the  applicable 
statutory  and  regulatory  requirements. 

Interested  persons  may,  on  or  before 
September  15,  1997,  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  comments  on  the  draft 
guidance.  Two  copies  of  any  conmients 
should  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in 

the  heading  of  this  document.  The  draft 
guidance  and  received  comments  may 
be  seen  in  the  office  above  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday.  An  electronic  version  of  this 
draft  guidance  is  available  via  Internet 
using  the  World  Wide  Web  (WWW)  at 
http://www.fda.gov/cder/guidance.htm. 
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Dated:  July  6,  1997. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

(FR  Doc.  97-18460  Filed  7-14-97;  8:45  ami 

BILUNG  CO0€  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committee;  Notice  of  Meeting 

agency:  Food  and  Drug  AdminisU^tion, 

HHS. 

ACTION:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Gastroenterology 
and  Urology  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on  FDA 
regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  August  6,  1997.  10  a.m.  to  5 
p.m.,  and  August  7.  1997.  9:30  a.m.  to 
2  p.m. 

Location:  Corporate  Bldg.,  conference 
room  020B.  9200  Corporate  Blvd., 
Rockville,  MD. 

Contact  Person:  Mary  J.  Cornelius. 
Center  for  Devices  and  Radiological 
Health  (HFZ-^70),  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville,  MD  20850.  301-594-2194,  or 
FDA  Advisory  Committee  Infonnation 
Line,  l-800-741-«138  (301^43-0572 
in  the  Washington.  DC  area),  code 
12523.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  August  6,  1997.  the 
committee  will  hear  a  presentation  of 
the  basic  concepts  of  FDA's  Product 
Development  Protocol  Process.  The 
conmiittee  will  discuss  issues  relating  to 
a  premarket  approval  application  (PMA) 
for  an  implanted  neuromuscular 
stimulator  for  the  management  of 
urinary  urge  incontinence.  On  August  7, 
1997,  the  committee  will  discuss  and 
advise  FDA  on  the  classification  of 
External  Penile  Rigidity  Devices  and  an 
update  of  the  Triage  list  of 
gastroenterology  and  urology  devices 
will  be  presented  and  discussed. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  July  30, 1997.  Oral 


presentations  from  the  public  will  be 
scheduled  between  approximately  10 
a.m.  and  11  a.m.  on  August  6, 1997,  and 
between  approximately  9  a.m.  and  10 
a.m.  on  August  7, 1997.  Time  allotted 
for  each  presentation  may  be  limited. 
Those  desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  July  30.  1997.  and  submit 
a  brief  statement  of  the  general  nature  of 
the  evidence  or  arguments  they  wish  to 
present,  the  names  and  addresses  of 
proposed  participants,  and  an 
indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  July  9, 1997. 
Michael  A.  Frisdman, 
Deputy  Commissioner  for  Operations. 
(FR  Doc.  97-18524  FUed  7-14-97;  8:45  am) 

BILLING  coot  4ieO-01-F 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildiife  Service 

Endangered  and  Threatened  Species 
Permit  Applications 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications. 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531,  et 
seq.). 

PRT-831781 

Applicant:  Herbert  M.  Jones,  South 
Bend,  IN. 

The  applicant  requests  a  permit  to 
take  (capture,  handle,  band  and  release) 
peregrine  falcons  {Falco  peregrinus)  in 
Minnesota,  Wisconsin,  and  Michigan  for 
enhancement  of  the  species  in  the  wild 
through  scientific  research. 

FRT-831774 

Applicant:  Biological  Resources 
Division.  U.S.  Geological  Survey,  North 
Central  Forest  Experiment  Station,  St. 
Paul,  Minnesota,  L.  David  Mech, 
Principle  Investigator. 

The  applicant  requests  a  permit  to 
take  gray  wolves  (Canis  lupus) 
throughout  the  lower  48  states  to 
continue  research,  restoration  and 
public  education  efforts  previously 
conducted  under  the  authority  of  the 
U.S.  Fish  and  Wildlife  Service. 
Activities  are  proposed  for  survival. 


enhancement  and  recovery  of  the 
species  in  the  wild. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director.  U.S. 
Fish  and  Wildlife  Service.  Ecological 
Services  Operations,  1  Federal  Drive, 
Fort  Snelling,  Minnesota  55111-4056, 
and  must  be  received  within  30  days  of 
the  date  of  this  publication. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  U.S.  Fish  and  Wildlife 
Service.  Ecological  Services  Operations, 
1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111^056.  Telephone: 
(612/725-3536  x250);  FAX:  (612/725- 
3526). 

Dated:  July  8,  1997. 
John  A.  Blankenship, 
Assistant  Regional  Director,  IL,  QI,  MO 
(Ecological  Services).  Region  3,  Fort  Snelling. 
Minnesota. 

(FR  Doc.  97-18530  Filed  7-14-97;  8:45  am) 
BUJJNGCOOE  4310-S6-<> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Resighini  Rancheria  Liquor  Licensing 
Ordinance 

agency:  Bureau  of  Indian  ARiairs, 

Interior. 

action:  Notice. 

SUMMARY:  This  notice  is  published  in 
accordance  with  authority  delegated  by 
the  Secretary  of  the  Interior  to  the 
Assistant  Secretary — Indian  Affairs  by 
209  DM  8,  and  in  accordance  with  the 
Act  of  August  15.  1953,  67  Stat.  586,  18 
U.S.C.  1161,  as  interpreted  by  the 
Supreme  Court  in  FUce  v.  Rehner,  463 
U.S.  713  (1983).  I  certify  that  the 
Resighini  Rancheria  Liquor  Licensing 
Ordinance  was  duly  adopted  by 
Resolution  96-09  of  the  Coast  Indian 
Community  of  the  Resighini  Rancheria 
of  California  on  December  11,  1996.  The 
ordinance  provides  for  the  control  of 
distribution,  sale  and  possession  of 
liquor  on  lands  within  the  Tribe's 
jurisdiction. 

DATES:  This  ordinance  is  effective  as  of 
July  15,  1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Cordova,  Office  of  Tribal  Services.  1849 
C  Street,  NW..  MS  4641  MIB, 
Washington,  DC  20240-4001;  telephone 
(202) 208-4401. 

SUPPI.EMENTARY  INFORMATION:  The 
Resighini  Rancheria  Liquor  Licensing 
Ordinance  shall  read  as  follows: 
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RESIGHINI  RANCHERIA  UQUOR 
UCENSING  ORDINANCE 

Chapter  1.  General  Provisions 

Section  1.1.  Declaration  of  Findings. 
The  Business  Council  of  the  Coast 
Indian  Community  of  the  Resighini 
Rancheria  hereby  finds  as  follows: 

1.  Under  the  Constitution  of  the  Tribe, 
Article  V,  Section  3(h),  the  Business 
Council  is  charged  with  the  duty  of 
protecting  the  safety  and  welfare  of  the 
Coast  Indian  Community  of  the 
Resighini  Rancheria. 

2.  The  introduction,  possession  and 
sale  of  alcoholic  beverages  on  the 
Resighini  Rancheria  is  a  matter  of 
special  concern  to  the  Tribe. 

3.  Federal  law  leaves  to  tribes  the 
decision  regarding  when  and  to  what 
extent  alcoholic  beverage  transactions 
shall  be  permitted  on  Indian 
reservations. 

4.  Present  day  circumstances  make  a 
complete  ban  on  alcoholic  beverages 
within  the  Resighini  Rancheria 
ineffective  and  unrealistic.  At  the  same 
time,  a  need  still  exists  for  strict  Tribal 
regulation  and  control  over  alcoholic 
beverage  distribution. 

5.  The  enactment  of  an  ordinance 
governing  alcoholic  beverage  sales  on 
the  Resighini  Rancheria  and  providing 
for  the  purchase  and  sale  of  alcoholic 
beverages  through  Tribally  licensed 
outlets  will  increase  the  ability  of  the 
Tribal  government  to  control  the 
distribution,  sale,  and  possession  of 
liquor  on  the  Resighini  Rancheria,  and 
at  the  same  time  will  provide  an 
important  and  urgently  needed  source 
of  revenue  for  the  continued  operation 
of  the  Tribal  government  and  delivery  of 
Tribal  governmental  services. 

Section  1.2.  Declaration  of  policy. 
Under  the  inherent  sovereignty  of  the 
Tribe,  the  Resighini  Rancheria  Liquor 
Licensing  Ordinance  shall  be  deemed  an 
exercise  of  the  Tribe's  power,  for  the 
protection  of  the  welfare,  health,  peace, 
morals,  and  safety  of  the  people  of  the 
Tribe,  and  all  its  provisions  shall  be 
liberally  construed  for  the 
accomplishment  of  that  purpose,  and  it 
is  declared  to  be  public  policy  that  the 
sale  and  possession  of  alcoholic 
beverages  affects  the  public  interest  of 
the  people,  and  should  be  regulated  to 
the  extent  of  prohibiting  all  sale  and 
possession  of  alcoholic  beverages, 
except  as  provided  in  this  Ordinance.  In 
order  to  provide  for  Tribal  control  over 
liquor  sales  and  possession  within  the 
Reservation,  and  to  provide  a  source  of 
revenue  for  the  continued  operation  of 
the  Tribal  government  and  the  delivery 
of  Tribal  governmental  services,  the 
Business  Council  promulgates  this 
Ordinance. 


Section  1.3.  Repeal  of  prior  liquor 
ordinances.  To  the  extent  not  previously 
repealed  either  expressly  or  by 
implication,  any  prior  Liquor  Ordinance 
remaining  in  effect  is  hereby  expressly 
repealed. 

Section  1.4.  Short  title.  This 
Ordinance  shall  be  known  and  cited  as 
the  "Resighini  Rancheria  Liquor 
Licensing  Ordinance." 

Section  1 .5.  Purpose.  The  purpose  of 
this  Ordinance  is  to  prohibit  the 
importation,  manufactiore.  distribution 
and  sale  of  alcoholic  beverages  on  the 
Resighini  Rancherj^.  except  pursuant  to 
a  license  issued  by  the  Business  Coimcil 
under  the  provisions  of  this  ordinance. 

Section  1.6.  Sovereign  immunity 
preserved.  Nothing  in  this  ordinance  is 
intended  or  shall  be  construed  as  a 
waiver  of  the  sovereign  immunity  of  the 
Coast  Indian  Community  of  the 
Resighini  Rancheria.  No  officer  or 
employee  of  the  Resighini  Rancheria  is 
authorized  nor  shall  he/she  attempt  to 
waive  the  immunity  of  the  Tribe  under 
the  provisions  of  this  ordinance  unless 
such  officer  or  employee  has  express, 
specific  written  authorization  from  the 
Business  Council. 

Section  1.7.  Applicability  within  the 
reservation.  This  ordinance  shall  apply 
to  all  persons  within  the  exterior 
boundaries  of  the  Resighini  Rancheria 
consistent  with  the  applicable  federal 
Indian  liquor  laws. 

Section  1.8.  Interpretation  and 
findings.  The  Business  Council,  in  the 
first  instance,  may  interpret  any 
ambiguities  contained  in  this 
Ordinance. 

Section  1.9.  Application  of  18  U.S.C. 
1161,  The  importation,  manufacture, 
distribution  and  sale  of  alcoholic 
beverages  on  the  Resighini  Rancheria 
shall  be  in  conformity  with  this 
Ordinance  and  in  conformity  with  the 
laws  of  the  State  of  California  as  that 
phrase  or  term  is  used  in  18  U.S.C. 
1161. 

Section  1.10.  Severability.  If  any  part 
or  provision  of  this  Ordinance  or  the 
application  thereof  to  any  person  or 
circumstance  is  held  invalid,  the 
remainder  of  the  Ordinance,  including 
the  application  of  such  part  or  provision 
to  other  persons  or  circumstances,  shall 
not  be  affected  thereby  and  shall 
continue  in  full  force  and  effect.  To  this 
end  the  provisions  of  this  Ordinance  are 
severable. 

Section  1.11.  Effective  date.  This 
Ordinance  shall  be  effective  on  such 
date  as  the  Secretary  of  the  Interior 
certifies  this  Ordinance  and  publishes 
the  same  in  the  Federal  Register. 


Chapter  2.  Definitions 

Section  2.1.  Interpretation.  In 
construing  the  provisions  of  this 
Ordinance,  the  following  words  or 
phrases  shall  have  the  meaning 
designated  unless  a  different  meaning  is 
expressly  provided  or  the  context 
clearly  indicates  otherwise. 

Section  2.2.  Alcohol.  "Alcohol" 
means  ethyl  alcohol,  hydrated  oxide  of 
ethyl,  or  spirits  of  wine,  from  whatever 
source  or  by  whatever  process 
produced. 

Section  2.3.  Alcoholic  beverage. 
"Alcoholic  beverage"  includes  all 
alcohol,  spirits,  liquor,  wine,  beer,  and 
any  liquid  or  solid  containing  alcohol, 
spirits  wine  or  beer,  and  which  contains 
one  half  of  one  percent  or  more  of 
alcohol  by  volume  and  which  is  fit  for 
beverage  purposes  either  alone  or  when 
diluted,  mixed,  or  combined  with  other 
substances.  It  shall  be  interchangeable 
in  this  ordinance  with  the  term 
"liquor." 

Section  2.4.  Beer.  "Beer"  means  any 
alcoholic  beverage  obtained  by  the 
fermentation  of  any  infusion  or 
decoction  or  barley,  malt,  hops,  or  any 
other  similar  product,  or  any 
combination  thereof  in  water,  and 
includes  ale,  porter,  brown,  stout,  lager 
beer,  small  beer,  and  strong  beer,  and 
also  includes  sake  otherwise  known  as 
Japanese  rice  wine. 

Section  2.5.  Business  Council. 
"Business  Council"  means  the 
governing  body  of  the  Coast  Indian 
Community  of  the  Resighini  Rancheria 
as  provided  for  under  Article  III,  Sec.  1 
of  the  Tribal  Constitution. 

Section  2.6.  Distilled  spirits. 
"Distilled  spirits"  means  any  alcoholic 
beverage  obtained  by  the  distillation  of 
fermented  agricultural  products,  and 
includes  alcohol  for  beverage  use. 
spirits  of  wine,  whiskey,  nmi,  brandy, 
and  gin,  including  all  dilutions  and 
mixtures  thereof. 

Section  2.7.  Importer.  "Importer" 
means  any  person  who  introduces 
alcohol  or  alcoholic  beverages  into  the 
Resighni  Rancheria  from  outside  the 
exterior  boundaries  thereof  for  the 
purpose  of  sale  or  distribution  within 
the  Rancheria,  provided  however,  the 
term  importer  as  used  herein  shall  not 
include  a  wholesaler  licensed  by  any 
state  or  tribal  government  selling 
alcoholic  beverages  to  a  seller  licensed 
by  a  state  or  tribal  government  to  sell  at 
retail. 

Section  2.8.  Liquor  license.  "Liquor 
license"  means  a  license  issued  by  the 
Tribal  Business  Council  under  the 
provisions  of  this  Ordinance  authorizing 
the  c'e,  manufacture,  or  importation  o' 
al     .     ic  beverages  on  or  within  the 
RancL  ..ia,  consistent  with  federal  law. 
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Section  2.9.  Manufacturer. 
"Manufacturer"  means  any  person 
engaged  in  the  manufactiire  of  alcohol 
or  alcoholic  beverages. 

Section  2.10.  Person.  "Person"  means 
any  individual,  whether  Indian  or  non- 
Indian,  receiver,  assignee,  trustee  in 
bankruptcy,  trust,  estate,  firm, 
partnership,  joint  corporation, 
association,  society,  or  any  group  of 
individuals  acting  as  a  unit,  whether 
mutual,  cooperative,  fraternal,  non- 
profit or  otherwise,  and  any  other 
Indian  tribe,  band  or  group,  whether 
recognized  by  the  United  States 
Government  or  otherwise.  The  term 
shall  also  include  the  business 
enterprises  of  the  Tribe.  It  shall  be 
interchangeable  in  this  ordinance  with 
the  term  "seller"  or  "licensee." 

Section  2.11.  Rancheria.  "Rancheria" 
means  all  lands  within  the  exterior 
boundaries  of  the  Resighini  Rancheria 
and  such  other  lands  as  may  hereafter 
be  acquired  by  the  Tribe,  whether 
within  or  without  said  boundaries, 
under  any  grant,  transfer,  purchase,  gift, 
adjudication,  executive  order.  Act  of 
Congress,  or  other  means  of  acquisition. 
Section  2.12.  Sale.  "Sale"  means  the 
exchange  of  property  and/or  any 
transfer  of  the  ownership  of,  title  to,  or 
possession  of  property  for  a  valuable 
consideration,  exchange  or  barter,  in 
any  manner  or  by  any  means 
whatsoever.  It  includes  conditional 
sales  contracts,  leases  with  options  to 
purchase,  and  any  other  contract  under 
which  possession  of  property  is  given  to 
the  purchaser,  buyer,  or  consumer  but 
title  is  retained  by  the  vendor,  retailer, 
manufacturer,  or  wholesaler,  as  security 
for  the  payment  of  the  purchase  price. 
Specifically,  it  shall  include  any 
transaction  whereby,  for  any 
consideration,  title  to  alcoholic 
beverages  is  transferred  from  one  person 
to  another,  and  includes  the  delivery  of 
alcoholic  beverages  pursuant  to  an  order 
placed  for  the  purchase  of  such 
beverages,  or  soliciting  or  receiving  such 
beverages.  The  term  "sale"  shall  also 
specifically  include  the  transfer  of 
alcoholic  beverages  from  one  person  to 
another  pursuant  to  a  complimentary  or 
free  beverage  policy,  promotion,  plan,  or 
scheme  of  the  seller. 

Section  2.13.  Seller.  "Seller"  means 
any  person  who,  while  within  the 
exterior  boundaries  of  the  Rancheria, 
sells,  solicits  or  receives  an  order  for 
any  alcohol,  alcoholic  beverages, 
distilled  spirits,  beer,  or  wine. 

Section  2.14.  Wine.  "Wine"  means  the 
product  obtained  from  the  normal 
alcoholic  fermentation  of  the  juice  of  the 
grapes  or  other  agricultural  products 
containing  natural  or  added  sugar  or  any 
such  alcoholic  beverage  to  which  is 


added  grape  brandy,  fruit  brandy,  or 
spirits  of  wine,  which  is  distilled  from 
the  particular  agricultural  product  or 
products  of  which  the  wine  is  made, 
and  other  rectified  wine  products. 

Chapter  3.  Prohibition  of  the 
Unlicensed  Sale  of  Liquor 

Section  3.1.  Prohibition  of  the 
unlicensed  sale  of  liquor.  No  person 
shall  import  for  sale,  manufacture, 
distribute  or  sell  any  alcoholic 
beverages  within  the  reservation 
without  first  applying  for  and  obtaining 
a  written  license  from  the  Business 
Council  issued  in  aco^rdance  with  the 
provisions  of  this  Ordinance. 

Section  3.2.  Authorization  to  sell 
liquor.  Any  person  applying  for  and 
obtaining  a  liquor  license  under  the 
provisions  of  this  ordinance  shall  have 
the  right  to  engage  only  in  those  liquor 
transactions  expressly  authorized  by 
such  license  and  only  at  those  specific 
places  or  areas  designated  in  said 
license. 

Section  3.3.  Types  of  licenses.  The 
Business  Council  shall  have  the 
authority  to  issue  the  following  types  of 
liquor  licenses  within  the  reservation: 

A.  "Retail  on-sale  general  license" 
means  a  license  authorizing  the 
applicant  to  sell  alcoholic  beverages  at 
retail  to  be  consumed  by  the  buyer  only 
on  the  premises  or  at  the  location 
designated  in  the  license. 

B.  "Retail  on-sale  beer  and  wine 
license"  means  a  license  authorizing  the 
applicant  to  sell  beer  and  wine  at  retail 
to  be  consumed  by  the  buyer  only  on 
the  premises  or  at  the  location 
designated  in  the  license. 

C.  "Retail  off-sale  general  license" 
means  a  license  authorizing  the 
apphcant  to  sell  alcoholic  beverages  at 
retail  to  be  consumed  by  the  buyer  off 
of  the  premises  or  at  a  location  other 
than  the  one  designated  in  the  license. 

D.  "Retail  off-sale  beer  and  wine 
license"  means  a  license  authorizing  the 
applicant  to  sell  beer  and  wine  at  retail 
to  be  consumed  by  the  buyer  off  of  the 
premises  or  at  a  location  other  than  the 
one  designated  in  the  license. 

E.  "Manufacturers  license"  means  a 
license  authorizing  the  applicant  to 
manufactiu-e  alcoholic  beverages  for  the 
purpose  of  sale  on  the  Rancheria. 

Chapter  4.  Applications  for  Licenses 

Section  4.1.  Application  form  and 
content  An  application  for  licensing 
imder  this  Ordinance  shall  be  made  to 
the  Business  Council  and  shall  contain 
the  following  information: 

A.  The  name  and  address  of  the 
applicant.  In  the  case  of  a  corporation, 
the  names  and  addresses  of  all  of  the 
princip>al  officers,  directors  and 


stockholders  of  the  corporation.  In  the 
case  of  a  partnership,  the  name  and 
address  of  each  partner. 

B.  The  specific  area,  location  and/or 
premises  for  which  the  license  is 
applied  for. 

C  The  type  of  liquor  license  applied 
for  (i.e.  retail  on-sale  general  license, 
etc.). 

D.  Whether  the  applicant  has  a 
California  state  liquor  license. 

E.  A  statement  by  the  applicant  to  the 
effect  that  the  applicant  has  not  been 
convicted  of  a  felony  and  has  not 
violated  and  will  not  violate  or  cause  or 
permit  to  be  violated  any  of  the 
provisions  of  this  Ordinance  or  any  of 
the  provisions  of  the  California 
Alcoholic  Beverage  Control  Act. 

F.  The  signattue  and  fingerprint  of  the 
applicant.  In  the  case  of  a  partnership, 
the  signature  and  fingerprint  of  each 
partner.  In  the  case  of  a  corporation,  the 
signature  and  fingerprint  of  each  of  the 
officers  of  the  corporation  under  the  seal 
of  the  corporation.  In  the  case  of  a  tribal 
business  enterprise,  the  signature  and 
fingerprint  of  the  officers  of  the 
enterprise  or  any  persons  maintaining 
day-to-day  control  and  management  of 
the  enterprise,  whichever  is  applicable. 

G.  The  application  shall  be  verified 

•  under  oath,  notarized  and  accompanied 
by  the  license  fee  required  by  this 
Ordinance. 

Section  4.2.  Fee  accompanying 
application.  The  Business  Council  shall 
by  resolution  establish  a  fee  schedule 
foi'the  issuance,  renewal  and  transfer  of 
the  following  types  of  licenses: 

A.  Retail  on-sale  general  license; 

B.  Retail  on-sale  beer  and  wine 
license; 

C.  Retail  off-sale  general  license; 

D.  Retail  off-sale  beer  and  wine 
license;  and 

E.  Manufactxirers  license. 
Section  4.3.  Investigation.  Upon 

receipt  of  an  application  for  the 
issuance,  transfer  or  renewal  of  a  license 
and  the  application  fee  required  herein, 
the  Business  Council  shall  make  a 
thorough  investigation  to  determine 
whether  the  applicant  and  the  premises 
for  which  a  license  is  applied  for  qualify 
for  a  license  and  whether  the  provisions 
of  this  Ordinance  have  been  complied 
with,  and  shall  investigate  all  matters 
connected  therewith  which  may  affect 
the  health,  safety,  and  welfare  of  the 
Tribe. 

Secfjon  4.4.  Denial  of  application.  An 
application  shall  not  be  denied,  except 
for  good  cause.  However,  the  Business 
Council  shall  deny  an  application  for 
issuance,  renewal,  or  transfer  of  a 
license  if  either  the  applicant  or  the 
proposed  Premises: 
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A.  Has  not  complied  with  application 
procedures; 

B.  Does  not  meet  application 
requirements; 

C.  Would  tend  to  create  a  law 
enforcement  problem; 

D.  Obtained  a  license  on  the  basis  of 
false,  misleading,  or  misrepresented 
information;  or. 

E.  Fails  to  qualify  for  the  issuance  of 
findings  of  the  Business  Council 
required  by  Section  5.2  of  this 
ordinance. 

Chapter  5.  Issuance,  Renewal  and 
Transfier  of  Licenses 

Section  5.1.  Public  hearing.  Upon 
receipt  of  proper  application  for 
issuance,  renewal  or  transfer  of  a 
license,  and  the  payment  of  all  fees 
required  under  this  Ordinance,  the 
Secretary  of  the  Business  Council  shall 
set  the  matter  for  a  public  hearing. 
Notice  of  the  time  and  place  of  the 
hearing  shall  be  given  to  the  applicant 
and  the  public  at  least  ten  (10)  calendar 
days  before  the  hearing.  Notice  shall  be 
given  to  the  applicant  by  prepaid  U.S. 
mail  at  the  address  listed  in  the 
application.  Notice  shall  be  given  to  the 
public  by  publication  in  a  newspaper  of 
general  circulation  sold  on  the 
Rancheria.  The  notice  published  in  the 
newspaper  shall  include  the  name  of  the 
applicant  and  the  type  of  license 
applied  for  and  a  general  description  of 
the  area  where  liquor  will  be  sold.  At 
the  hearing,  the  Business  Council  shall 
hear  irom  any  person  who  wishes  to 
speak  for  or  against  the  application.  The 
Business  Council  shall  have  the 
authority  to  place  time  limits  on  each 
speaker  and  limit  or  prohibit  rep)etitive 
testimony. 

Section  5.2.  Business  Council  action 
on  the  application.  Within  thirty  (30) 
days  of  the  conclusion  of  the  public 
hearing,  the  Business  Coimcil  shall  act 
on  the  matter.  The  Business  Council 
shall  have  the  authority  to  deny, 
approve,  or  approve  with  conditions  the 
application.  Before  approving  the 
application,  the  Business  Coimcil  shall 
find:  (1)  That  the  applicant  has  met  all 
procedural  requirements  of  the 
application  process;  (2)  that 
investigation  of  the  applicant  has  not 
produced  any  information  that  would 
disqualify  the  applicant  from  obtaining 
a  license  under  this  Ordinance;  (3)  that 
the  site  for  the  proposed  premises  has 
adequate  parking,  lighting,  security  and 
ingress  and  egress  so  as  not  to  adversely 
affect  adjoining  properties  or 
businesses;  and,  (4)  that  the  sale  of 
alcoholic  beverages  at  the  proposed 
premises  is  consistent  with  the  Tribe's 
Zoning  Ordinance. 


Upon  approval  of  an  application,  the 
Business  Coimcil  shall  issue  a  license  to 
the  applicant  in  a  form  to  be  approved 
bom  time  to  time  by  the  Business 
Council  by  resolution.  All  businesses 
shall  post  their  Tribal  liquor  licenses 
issued  under  this  Ordinance  in  a 
conspicuous  place  upon  the  premises 
where  alcoholic  beverages  are  sold, 
manufactured  or  offered  for  sale. 

Section  5.3.  Multiple  locations.  Each 
license  shall  be  issued  to  a  specific 
person.  Separate  licenses  shall  be  issued 
for  each  of  the  premises  of  any  business 
establishment  having  more  than  one 
location. 

Section  5.4.  Term  of  license. 
Temporary  licenses.  All  licenses  issued 
by  the  Business  Council  shall  be  issued 
on  a  calendar  year  basis  and  shall  be 
renewed  annually;  provided,  however, 
that  the  Business  Council  may  issue 
special  licenses  for  the  sale  of  alcoholic 
beverages  on  a  temporary  basis  for 
premises  temporarily  occupied  by  the 
licensee  for  a  picnic,  social  gathering,  or 
similar  occasion  at  a  fee  to  be 
established  by  the  Business  Council  by 
resolution. 

Section  5.5.  Transfer  of  licenses.  Each 
license  issued  or  renewed  under  this 
Ordinance  is  separate  and  distinct  and 
is  transferable  from  the  licensee  to 
another  person  and/or  from  one 
premises  to  smother  premises  only  with 
the  approval  of  the  Business  Council. 
The  Business  Council  shall  have  the 
authority  to  approve,  deny  or  approve 
with  conditions,  any  application  for  the 
transfer  of  any  license.  In  the  case  of  a 
transfer  to  a  new  person,  the  application 
for  transfer  shall  contain  all  of  the 
information  required  of  an  original 
applicant  under  Section  4.1  of  this 
Ordinance.  In  the  case  of  a  transfer  to  a 
new  location,  the  application  shall 
contain  an  exact  description  of  the 
location  where  the  alcoholic  beverages 
are  proposed  to  be  sold. 

Chapter  6,  Revocation  of  Licenses 

Section  6.1.  Revocation  of  license. 
The  Business  Council  shall  revoke  a 
license  upon  any  of  the  following 
grounds: 

A.  The  misrepresentation  of  a  material 
fact  by  an  applicant  in  obtaining  a 
license  or  a  renewal  thereof. 

B.  The  violation  of  any  condition 
imposed  by  the  Business  Council  on  the 
issuance,  transfer,  or  renewal  of  a 
license. 

C.  A  plea,  verdict,  or  judgment  of 
guilty,  or  the  plea  of  nolo  contendere  to 
any  public  offense  involving  moral 
turpitude  under  any  federal  or  state  law 
prohibiting  or  regulating  the  sale,  use, 
possession,  or  giving  away  of  alcoholic 
beverages  or  intoxicating  liquors. 


D.  The  violation  of  any  tribal 
ordinance. 

E.  The  failure  to  take  reasonable  steps 
to  correct  objectionable  conditions  on 
the  licensed  premises  or  any  immediate 
adjacent  area  leased,  assigned  or  rented 
by  the  licensee  constituting  a  nuisance 
v^thin  a  reasonable  time  after  receipt  of 
a  notice  to  make  such  corrections  has 
been  received  from  the  Business 
Council  or  its  authorized  representative. 

Section  6.2.  Accusations.  The 
Business  Council  on  its  own  motion, 
through  the  adoption  of  an  appropriate 
resolution  meetii^  the  requirements  of 
this  Section,  or  any  person,  may  initiate 
revocation  proceedings  by  filing  an 
accusation  with  the  Secretary  of  the 
Business  Council.  The  accusation  shall 
be  in  writing  and  signed  by  the  maker, 
and  shall  state  facts  showing  that  there 
are  specific  grounds  under  this 
ordinance  which  would  authorize  the 
Business  Council  to  revoke  the  license 
or  licenses  of  the  licensee  against  whom 
the  accusation  is  made.  Upon  receipt  of 
an  accusation  which  meets  the  foregoing 
requirements,  the  Secretary  shall  cause 
the  matter  to  be  set  for  a  hearing  before 
the  Business  Council.  Thirty  (30)  davs 
prior  to  the  date  set  for  the  hearing,  the 
Secretary  shall  mail  a  copy  of  the 
accusation  along  with  a  notice  of  the 
day  and  time  of  the  hearing  before  the 
Business  Council.  The  notice  shall 
command  the  licensee  to  appear  and 
show  cause  why  the  licensee's  license 
should  not  be  revoked.  The  notice  shall 
state  that  the  licensee  has  the  right  to 
file  a  written  response  to  the  accusation, 
verified  under  oath  and  signed  by  the 
licensee  ten  (10)  days  prior  to  the 
hearing  date. 

Section  6.3.  Hearing.  Any  hearing 
held  on  any  accusation  shall  be  held 
before  a  quorum  of  the  Business  Council 
under  such  rules  of  procedure  as  it  may 
adopt.  Both  the  licensee  and  the  person 
filing  the  accusation,  including  the 
Tribe,  shall  have  the  right  to  present 
witnesses  to  testify  and  to  present 
written  documents  in  support  of  their 
positions  to  the  Business  Council.  The 
Business  Council  shall  render  its 
decision  within  sixty  (60)  days  after  the 
date  of  the  hearing.  The  decision  of  the 
Business  Council  shall  be  final  and  non- 
appealable. 

Chapter  7.  Enforcement 

Section  7.1.  General  penalties.  Any 
person  adjudged  to  be  in  violation  of 
this  Ordinance  shall  be  subject  to  a  civil 
penalty  of  not  more  than  Five  Hundred 
Dollars  ($500.00)  for  each  such 
violation.  The  Business  Council  may 
adopt  by  resolution  a  separate  schedule 
of  fines  for  each  type  of  violation,  taking 
into  account  its  seriousness  and  the 


37930 


Federal  Register  /  Vol.  62,  No.  135  /  Tuesday.  July  15,  1997  /  Notices 


threat  it  may  pose  to  the  general  health 
and  welfare  of  tribal  members.  Such 
schedule  may  also  provide,  in  the  case 
of  repeated  violations,  for  imposition  of 
monetary  penalties  greater  than  the  Five 
Hundred  Dollars  (S500.00)  limitation  set 
forth  above.  The  penalties  provided  for 
herein  shall  be  in  addition  to  any 
criminal  penalties  which  may  hereafter 
be  imposed  in  conformity  with  Federal 
law  by  separate  Chapter,  or  provision  of 
this  Ordinance  or  by  a  separate 
ordinance  adopted  by  the  Business 
Council. 

Section  7.2.  Initiation  of  action.  Any 
violation  of  this  ordinance  shall 
constitute  a  public  nuisance.  The 
Business  Council  may  initiate  and 
maintain  an  action  in  tribal  court  or  any 
court  of  competent  jurisdiction  to  abate 
and  permanently  enjoin  any  nuisance 
declared  under  this  Ordinance.  Any 
action  taken  under  this  Section  shall  be 
in  addition  to  any  other  penalties 
provided  for  by  this  Ordinance. 

Dated:  July  8,  1997. 
Ada  E.  Deer, 

Assistant  Secretary — Indian  Affairs. 
[PR  Dtx:.  97-18504  Filed  7-14-97;  8:45  am) 

BtUJNQ  COOe  4310-Oa-P 


DEPARTMETfT  OF  THE  INTERIOR 

Minerals  Management  Servfoe 

Agency  Infonnatton  Coliection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Minerals  Management  Service, 

DOI. 

action:  Notice  of  information  collection 

solicitation. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comments  on  an  information  collection. 
A  customer  survey  was  initiated  under 
an  information  collection  titled  MMS' 
Generic  Customer  Satisfaction  Surveys, 
Office  of  Management  and  Budget 
(OMB)  Control  Number  1010-0098.  This 
"generic"  information  collection 
expired  on  June  30,  1997.  We  are 
requesting  OMB  approval  for  a  new 
information  collection  titled  Office  of 
Indian  Royalty  Assistance  Customer 
Satisfaction  Survey. 

Individual  Indian  mineral  owners  are 
requested  to  respond,  using  a  customer 
comment  card,  to  three  questions  by 
checking  "Yes"  or  "No"  boxes  and  to  a 
fourth  question  with  a  written  response. 
The  four  questions  are: 

1 .  Did  we  answer  your  questions? 

2.  Did  we  respond  timely? 

3.  Did  we  treat  you  courteously? 


4.  How  can  we  improve  our  service? 

We  estimate  that  it  takes  about  2 
minutes  to  respond  to  these  questions 
and  that  approximately  60  respondents 
will  respond  annually. 
DATES:  Written  comments  should  be 
received  on  or  before  September  15, 
1997. 

ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff.  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85,  Room  A— 
212,  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:Mail  address  is 

David Guzy®mms.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  e-Mail 

Dennis C Jones@nmis.gov. 

SUPPt.EMENTARY  INFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  Section  3506 
(c)(2)(A),  we  are  notifying  you,  members 
of  the  public  and  affected  agencies,  of 
this  coUection  of  information,  and  are 
inviting  your  comments.  Is  this 
information  collection  necessary  for  us 
to  properly  do  our  job?  Have  we 
accurately  estimated  the  public's  burden 
for  responding  to  this  collection?  Can 
we  enhance  the  quality,  utility,  and 
clarity  of  the  information  we  collect? 
Can  we  lessen  the  burden  of  this 
information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

Dated:  July  9, 1997.  •*" 

Donald  T.  Sant, 

Associate  Director  for  Royalty  Management. 
(PR  Doc.  97-18466  Filed  7-14-97;  8:45  am] 

BILUNO  COOC  431<MMM> 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Minerals  Management  Service, 

DOI. 

ACTION:  Notice  of  information  collection 

solicitation. 

summary:  Under  the  Paperwork 
Reduction  Act  of  1995,  the  Minerals 
Management  Service  (MMS)  is  soliciting 
comiments  on  an  information  collection. 
Gas  Transportation  and  Processing 
Allowances  (OMB  Control  Number 
1010-0075);  this  information  collection 
pertains  to  Indian  leases  only. 


FORMS:  MMS-4109,  Gas  Processing 
Allowance  Summary  Report;  MMS- 
4295,  Gas  Transportation  Allowance 
Report. 

DATES:  Written  comments  should  be 
received  on  or  before  September  15, 
1997. 

ADDRESSES:  Comments  sent  via  the  U.S. 
Postal  Service  should  be  sent  to 
Minerals  Management  Service,  Royalty 
Management  Program,  Rules  and 
Pubhcations  Staff,  P.O.  Box  25165,  MS 
3021,  Denver,  Colorado  80225-0165; 
courier  address  is  Building  85,  Room  A- 
212,  Denver  Federal  Center,  Denver, 
Colorado  80225;  e:Mail  address  is 

David Gu7y@smtp.nmis.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  C.  Jones,  Rules  and  Publications 
Staff,  phone  (303)  231-3046,  FAX  (303) 
231-3385,  e-Mail 

Dennis C Jones@smtp.nims.gov. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  the  Paperwork 
Reduction  Act  of  1995,  Section 
3506(c)(2)(A),  we  are  notifying  you, 
members  of  the  public  and  affected 
agencies,  of  this  collection  of 
information,  and  are  inviting  your 
comments.  Is  this  information  collection 
necessary  for  us  to  properly  do  our  job? 
Have  we  accurately  estimated  the 
industry  burden  for  responding  to  this 
collection?  Can  we  enhance  the  quality, 
utility,  and  clarity  of  the  information  we 
collect?  Can  we  lessen  the  burden  of 
this  information  collection  on  the 
respondents  by  using  automated 
collection  techniques  or  other  forms  of 
information  technology? 

The  Secretary  of  the  Interior  is 
responsible  for  collecting  royalties  from 
lessees  who  produce  miner^s  from 
leased  Indian  lands.  The  Secretary  is 
required  by  various  laws  to  manage 
mineral  production  on  Indian  lands,  to 
collect  the  royalties  due,  and  to 
distribute  royalty  funds  in  accordance 
with  those  laws.  The  product  valuation 
and  allowance  determination  process  is 
essential  to  assure  that  the  Indian 
community  receives  payment  on  the 
proper  value  of  the  minerals  being 
removed.  The  value  of  the  gas  and  gas 
plant  products  being  sold,  or  otherwise 
disposed  of,  as  well  as  the  costs 
associated  with  the  allowable 
deductions  from  the  value  of  the 
products  must  be  established  to 
determine  whether  the  royalty  amount 
tendered  represents  the  proper  royalty 
due. 

Processing  allowances  may  be  taken 
as  a  deduction  from  royalty  payments. 
We  normally  accept  the  cost  as  stated  in 
the  lessee's  arm's-length  processing 
contract  as  being  the  processing 
allowance  cost.  In  those  instances  where 
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gas  is  processed  through  a  lessee-owned 
plant,  the  processing  costs  shall  be 
based  upon  the  actual  plant  operating 
and  maintenance  expenses, 
depreciation,  and  a  reasonable  return  on 
investment.  The  allowance  is  expressed 
as  a  cost  per  unit  of  individual  plant 
products. 

Under  certain  circumstances  lessees 
are  authorized  to  deduct  from  royalty 
pa)mients  reasonable  actual  costs  of 
transporting  the  royalty  portion  of 
produced  minerals  from  the  lease  to  a 
processing  or  sales  point  not  in  the 
immediate  lease  area.  Transportation 
allowances  are  a  part  of  the  product 
valuation  process  which  MMS  uses  to 
determine  if  the  lessee  is  reporting  and 
paying  the  proper  royalty  amount. 

Lessees  of  Indian  leases  submitting 
allowance  forms  may  take  deductions 
from  royalties  due.  Regulations  at  30 
CFR  212  require  revenue  payors  to  make 
and  retain  accurate  and  complete 
records  necessary  to  demonstrate  the 
accuracy  of  royalty  payments.  Failure  to 
collect  this  information  could  result  in 
undervaluing  leased  minerals  and 
render  it  impossible  for  us  to  fulfill  our 
trust  responsibilities  to  Indians  for  their 
leases.  Without  such  information,  we 
cannot  evaluate  the  correctness  of 
values  or  allowances  reported  and 
claimed. 

Small  organizations  are  among  the 
potential  respondents.  We  have 
carefully  analyzed  requirements  to 
ensure  that  the  information  requested  is 
the  minimum  necessary  and  places  the 
least  possible  burden  on  industry.  There 
are  no  special  reporting  provisions  for 
small  organizations.  We  provide  toll- 
free  telephone  assistance  upon  request 
and  annually  schedule  product 
valuation  training  in  addition  to  other 
RMP  training  sessions  offered 
throughout  the  year. 

The  Federal  government  spends  about 
16  hours  reviewing  all  categories  of 
allowance  proposals.  The  categories 
involve  whether  or  not  a  contract  is 
arm's-length  or  non-arm's-length  and 
involve  a  request  for  a  transportation  or 
processing  allowance  or  both.  Using  a 
cost  estimate  of  $35  per  hour,  our 
aimual  cost  is  $560. 

Sixty-five  Indian  lease  lessees  submit 
about  3,000  allowance  data  lines 
annually.  Lessees  may  be  involved  in 
more  than  one  type  of  allowance 
proposal  and  can  complete  an 
allowance  data  line  in  about  1/4  hour. 
The  aimual  industry  burden  estimate  is 
750  burden  hours  (3,000  allowance  data 
lines  X  1/4  hour  per  line).  Using  an 
estimate  of  $35  per  hour,  the  annual 
cost  burden  to  industry  is  $26,250. 


The  burden  currently  associated  with 
this  information  collection  is  16,153 
hours.  However,  we  now  estimate  the 
burden  at  750  hours.  The  decrease  in 
burden  hours  is  due  to  our  amending 
valuation  regulations  on  transportation, 
processing,  and  washing  allowance 
deductions  used  to  calculate  royalties 
due  on  Federal  oil  and  gas,  and  coal 
leases  (61  FR  5448,  Feb.  12. 1996).  The 
amended  valuation  regulations 
eliminate  allowance  forms-filing 
requirements  and  associated  sanctions 
for  lessees  of  Federal  leases  only. 

Dated:  June  3,  1997. 
Lucy  QuerquM  Dnwtt, 
Associate  Director  for  Royalty  Management. 
[FR  Doc.  97-18540  FUed  7-14-97;  8:45  am) 
BILUNQOOOE  4»10-I«-M 


DEPARTMENT  OP  JUSTICE 

Pederal  Bureau  of  Identification, 
Criminal  Justice  Information  Services; 
Agency  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Request 

action:  Notice  of  information  collection 
under  review:  Number  of  Full-Time  Law 
Enforcement  Employees  as  of  October 
31. 

The  proposed  information  collection 
is  published  to  obtain  comments  from 
the  public  and  affected  agencies. 
Comments  are  encouraged  and  will  be 
accepted  until  September  15, 1997. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 


e.g.,  permitting  electronic  submission  of 
responses. 

Comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  should  be  directed  to  SSA 
Paul  J.  Gans  (phone  number  and  address 
listed  below).  If  you  have  additional 
comments,  suggestions,  or  need  a  copy 
of  the  proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
SSA  Paul  J.  Gans,  304  625-4830.  FBI. 
CJIS,  Statistical  Unit.  P.O.  Box  4142. 
Clarksburg,  WV  26302-9921.  Overview 
of  this  information  collection: 

(1)  Type  of  information  collection: 
Extension  of  Current  Collection. 

(2)  The  title  of  the  form/collection: 
Number  of  Full-Time  Law  Enforcement 
Employees  es  of  October  31. 

(3)  The  agency  form  number,  if  any. 
and  applicable  component  of  the 
Department  sponsoring  the  collection. 
Form:  I-711A/I-711B/7-711C.  Federal 
Bureau  of  Identification.  Department  of 
Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  State  and  Local  Law 
Enforcement  Agencies.  This  collection 
is  needed  to  determine  the  number  of 
civilian  and  sworn  full-time  law 
enforcement  employees  in  the  United 
States.  Data  is  tabulated  and  published 
in  the  annual  "CRIME  in  the  United 
States." 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  17,125  agencies;  17,125 
responses;  and  with  an  average 
completion  time  of  8  minutes  a  year  per 
responding  agency. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  this 
collection:  2,286  hours  annually. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Gearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  July  7. 1997.  r 

Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  justice. 

[FR  Etoc.  97-18473  FUed  7-14-97;  8:45  am] 

BaUNO  COOC  4410-02-M 
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DEPARTMENT  OF  JUSTICE 

Bureau  of  Justice  Statistics 

Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request 

ACnOM:  Notice  of  information  collection 
under  review;  National  Crime 
Victimization  Survey. 

The  Department  of  Justice,  Bureau  of 
Justice  Statistics  previously  published 
this  notice  in  the  Federal  Register  on 
April  16,  1997  for  60  days.  During  this 
comment  period  no  comments  were 
received  by  the  Department  of  Justice. 
The  purpose  of  this  notice  is  to  allow  an 
additional  30  days  for  public  comments. 
Comments  are  encouraged  and  will  be 
accepted  until  August  14,  1997. 

This  information  collection  is    ' 
published  to  obtain  comments  from  the 
public  and  comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regulatory  Affairs,  Attention:  Ms. 
Victoria  Wassmer,  202-395-5871, 
Department  of  Justice  Desk  Officer, 
Washington.  EX:  20530. 

Your  comments  should  address  one  or 
more  of  the  following  four  points; 

1.  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

2.  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

3.  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

4.  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  ol 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Additionally,  conmients  may  also  be 
submitted  to  the  IDepartment  of  Justice 
(DOJ),  Justice  Management  Division. 
Information  Management  and  Seciirity 
Staff,  Attention:  Department  Clearance 
Officer.  Suite  850,  Washington  Center, 
1001  G  Sti^et.  NW.,  Washington,  DC 
20530.  Additional  comments  may  be 
submitted  to  DOJ  via  facsimile  at  202- 
514-1590. 

Overview  of  this  information 
collection: 

1.  Type  of  Information  Collection: 
Extension  of  a  currenUy  approved 
collection. 


2.  Title  of  the  Form/Collection: 
National  Crime  Victimization  Survey. 

3.  Agency  form  number  and 
applicable  components.  Forms:  NCVS— 
1;  NCVS-IA:  NCVS-1A{SP);  NCVS-2; 
NCVS-2(SP);  NCVA-7;  NCVS-110; 
NCVS-500;  NCVS-541;  NCVS-545; 
NCVS-548;  NCVS-551;  NCVS-554; 
NCVS-554(SP);  NCVS-572(L)KOR/SP/ 
CHIN(T)/CHIN(M)AaET:  NCVS-573(L); 
NCVS-593{L);  and  NCVS-594(L}. 
Component:  Victimization  Statistics 
Branch,  Bureau  of  Justice  Statistics, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond.  Primary:  US  households  and 
individuals  age  1 2  or  older. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  111,100  respondents  at  1.95 
hours  per  interview, 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  217,000  hours  annual 
burden. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  July  7, 1997. 
Robert  B.  Bright. 

DepaHment  Clearance  Officer,  United  States 
Department  of  Justice. 
[PR  Doc.  97-18474  Filed  7-14-97;  8:45  amj 
BIUJNQ  CODE  4410-tS-«l 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  Vi.sa  Waiver  Pilot 
Program  Carrier  Agreement. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  24. 1997  at  62  PR 
20031-20032,  allowing  for  a  60-day 
public  comment  jieriod.  No  comments 
were  received  by  the  Immigration  and 
Naturalization  Service.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register.  This  process  is 
conducted  in  accordance  with  5  CFR 
part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 


estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ).  Justice 
Management  Division.  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850.  1001  G  Street,  NW., 
Washington.  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Infbrmatioii 
Collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Visa  Waiver  Pilot  Program  Carrier 
Agreement. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  1-775,  Inspections  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Btisinesses  or  other 
for-profit.  The  agreement  between  a 
transportation  company  and  the  United 
States  is  needed  to  assure  the  United 
States  that  the  transportation  company 
will  remain  responsible  for  the  aliens 
that  it  transports  to  the  United  States 
under  the  Visa  Waiver  Pilot  Program  (8 
U.S.C.  1187). 


17Q?d 
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(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  responses  at  one  (1)  hour 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  50  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
U.S.  Department  of  Justice,  425  I  Street, 
N.W.,  Room  5307,  Washington,  DC 
20536  (202-514-3291).  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Sti«et,  NW..  Washington.  DC 
20530. 

Dated:  July  7,  1997. 
Robert  B.  Brigga, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

(FR  Doc.  97-18475  Filed  7-14-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  information  collection 
under  review.  Application  for 
Nonresident  Alien's  Canadian  Border 
Crossing  Card. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  24,  1997  at  62  FR 
20031,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Natiualization  Service.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register.  This  process  is 


conducted  in  accordance  with  5  CFR 
part  1320.10. 

Written  comments  and^or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention: 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to^2-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Suite  850,  1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points: 

(1)  Evuuate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  InfbnnatioD 
Collection 

(1)  Type  of  information  collection: 
Extension  of  a  currenUy  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Application  for  Nonresident  Alien's 
Canadian  Border  Crossing  Card. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  1-175,  Inspections  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  collected 
is  used  to  determine  eligibility  of  an 
applicant  for  issuance  of  a  Canadian 


Border  Crossing  Card  to  facilitate  entry 
into  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  9,200  responses  at  20  minutes 
(.333)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  3,063  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
U.S.  Department  of  Justice,  425  I  Street, 
N.W.,  Room  5307,  Washington,  DC 
20536  (202-514-3291).  Additionally, 
comments  and/or  suggestions  regarding 
the  items(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street  N.W.,  Washington,  DC 
20530. 

Dated:  July  7,  1997. 
Robert  B.  Briggi, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  97-18478  Filed  7-14-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Request  OMB  emergency 
approval:  Application  for  Empioymeat 
Authorization. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  (ICR)  utilizing 
emergency  review  procedures,  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  OMB  approval 
has  been  requested  by  July  31, 1997.  If 
granted,  the  emergency  approval  is  only 
valid  for  180  days.  Comments  should  be 
directed  to  OMB,  Office  of  Information 
and  Regiilatory  Affairs,  Attention:  Ms. 
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Debra  Bond,  202-395-7316,  Department 
of  Justice  Desk  Officer,  Washington.  DC 
20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  being 
undertaken.  Comments  are  encouraged 
and  will  be  appected  until;  September 
15,  1997.  Request  written  comments  and 
suggestions  &om  the  public  and  affected 
agencies  concerning  the  proposed 
collection  or  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  {jerformance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Informatioii 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  Form/Collection: 
Application  for  Employment 
Authorization. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-765.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  As  provided  in  8  CFR  274a. 
certain  aliens  temporarily  in  the  United 
States  may  file  for  an  employment 
authorization  utilizing  this  information 
collection.  The  information  collected 
will  be  used  by  the  INS  to  determine  the 
application's  statutory  eligibility  for  the 
benefit  sought. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,000,000  respondents  at  one 
(1)  hour  per  response. 


(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,000,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600. 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.^epartment 
of  Justice.  Room  5307,  425  I  Street,  NW., 
Washington.  DC  20536. 

If  additional  information  is  required 
contact:  Mi.  Robert  B.  Briggs.  Clearance 
Office.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850.  Washington  Center, 
1001  G  Street,  NW,  Washington,  DC 
20530. 

Dated:  July  7,  1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

(FR  Doc.  97-18477  Filed  7-14-97;  8:45  am) 
aiLUNO  CODE  4410-1*-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  HMlth 
Administration 

[Docitet  hto.  ICR-97-34] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Crawler, 
Locomotive  and  Truck  Cranes  (29  CFR 
1910.180(d)(6),  29  CFR  1910.180(g)(1). 
and  29  CFR  1910.180(g)(2)(li))— 
Inspection  Certifications 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 


comments  concerning  the  proposed 
approval  of  the  paperwork  requirements 
of  29  CFR  1910.180(d)(6);  29  CFR 
1910.180(g)(1)  and  29  CFR 
1910.180(g)(2)(ii)  of  the  standard  for 
crawler,  locomotive  and  truck  cranes. 
The  Agency  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  15, 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-34,  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor.  Room  N-2625, 
200  Constitution  Avenue,  NW. 
Washington.  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Sauger.  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  Room  N-3605. 
200  Constitution  Avenue,  NW, 
Washington.  D.C.  20210,  Telephone: 
(202)  219-7202,  ext.  137.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061,  ext.  100.  or  Barbara  Bielaski  at 
(202)  219-8076.  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  on  the  certification  provisions 
in  Crawler  Locomotive  and  Truck 
Cranes,  contact  OSHA's  WebPage  on  the 
Internet  at  http://www.osha.gov/and 
click  on  "standards." 
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SUPPLBIENTARY  INFORMATION: 
I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
infonnation  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

Included  in  29  CFR  1910.180  are 
requirements  that  monthly  inspections 
on  critical  items  in  use  on  cranes  be 
certified;  that  a  thorough  uisp>ection  of 
ropes  be  certified;  and  that  ropes  idle  for 
a  month  or  more  be  given  a  thorough 
inspection  and  certified. 

n.  Corrent  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  raqtiireraents  contained  in 
29  CFR  1910.180(d)(6);  29  CFR 
1910.180(g)(1):  and  29  CFR 
1910.18O(g)(2)(ii). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administiation. 

Title:  Crawler,  Locomotive  and  Truck 
Cranes  (29  CFR  1910.180(d)(6), 
1910.180(g)(1),  and  1910.180(g)(2))— 
Inspection  Certifications. 

OMB  Number:  1218. 

Agency  Namber:  ICR-97-34. 

Frequency:  Monthly. 

Affected  Public:  State  or  local 
governments;  Business  or  othu'  for- 
profit 

Number  of  Respondents:  2,280. 

Average  Time  per  Response:  \Vz 
hours. 

Estimated  Total  Burden  Hours: 
174,015. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Signed  at  Waahington.  D.C,  this  9tfa  day  of 
July  1997. 

felu  F.  Muta^k, 

Acting  Director,  Directorate  of  Safety 
Standards  Programs. 

(FR  Doc.  97-1854«  Piled  7-14-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  NumtMT  ICR-97-9] 

Agency  Information  CoHactkMi 
AcMvHIaa:  Propoaad  CoMactton; 
Comment  RaqiMst;  Formaidahyde 
Standard 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  %vith  an 
opportunity  to  conunent  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506  (c)(2)(A)).  This 
pro-am  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resource)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Cuiientiy  the 
Occupational  Safiety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposing  extension  of 
the  information  collection  request  for 
the  Formaldehyde  Standard  29  CFR 
1910.1048.  The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collecticHi  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimise  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  a|>{nopiriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  <x 
other  bxna  of  information  technology, 
e.g.,  permitting  electronic  sulxnissions 
of  re^mnses. 

DATES:  Written  comment  must  be 
submitted  I7  Septen^Mr  15, 1997. 


ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-9,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Ave.  NW..  Washington,  D.C.  20210, 
telephone  (202)  219-7894.  Written 
comments  limited  to  10  pages  or  fewer 
may  also  be  transmitted  by  facsimile  to 
(202) 219-5046. 

FOR  FURTHER  MFORMATXM:  Contact  Todd 
Owen,  Directorate  of  Health  Standard 
Programs,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  Room  N-3647,  200 
Constitution  Ave.,  NW,  Washington, 
D.C.  20210.  Telephone:  (202)  219-7075. 
Copies  of  the  referenced  information 
collection  request  are  available  fat 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  to  persons 
who  request  copies  by  telephoning 
Todd  Owen  at  (202)  219-7075  or 
Barbara  Bielaski  at  (202)  219-8076.  For 
electronic  copies  of  the  Information 
Collection  Request  on  formaldehyde 
contact  OSHA's  Wel^mge  on  Internet  at 
http://www.o8ha.gov/  and  click  on 
standards. 

SUPPLEMEirrARY  INFORMAIVM: 
LBackgronnd 

The  Formaldehyde  Standard  and  its 
information  collection  is  designed  to 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  occupational  exposiue  to 
formaldehyde. 

The  Standard  requires  employers  to 
monitor  employee  exposiue  to 
formaldehyde  and  provide  notification 
to  employees  of  their  exposure  to 
formaldehyde.  Employers  are  required 
to  make  available  medical  exams  to 
employees  who  are  or  may  be  exposed 
to  fonnaldehyde  at  or  above  the  action 
level  (0.5  parts  per  million  calculated  as 
an  eight  hour  time-we^ited  average),  or 
exceeding  the  short  term  exposure  limit 
(two  parts  formaldehjrde  per  million 
parts  of  air).  Exposure  monitoring  and 
medical  records  are  to  be  retained  for 
prescribed  amounts  of  time,  and  under 
certain  circumstances  such  records  may 
be  transferred  to  the  National  Institute 
f(M-  Occupational  Safety  and  Health. 
Employers  are  also  required  to 
communicate  the  hazards  associated 
with  exposure  to  formaldehjrde  through 
signed,  labels,  material  safiety  data 
alwets,  and  training. 

H.  CVTMit  ActisM 

This  action  requests  an  extension  of 
the  current  Office  of  Mwugemoit  and 
Bud^  ^>proval  c^  the  p^ierworiL 
requirements  in  the  Foiiaaldehyde 
Standard.  Extension  is  necessary  to 
ctmtinue  protection  to  employees  from 
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the  health  effects  associated  with 
occupational  exposure  to  formaldehyde. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Formaldehyde  Standard  29  CFR 
1910.1048. 

OMB  Number:  121ft-0145. 

Affected  Public:  Business  or  other  for- 
profit.  Federal  government  and  State, 
Local  or  Tribal  governments. 

Total  Respondents:  112,066. 

Frequency:  On  occasion. 

Total  Responses:  1,487,946. 

Average  Time  per  Response:  Time  per 
response  ranges  from  5  minutes  to 
maintain  records  to  1  hour  for  medical 
exams. 

Estimated  Total  Burden  Hours: 
521,110. 

Total  Annualized  capital/startup 
costs:  0. 

Total  initial  annual  costs:  {operating/ 
maintaining  systems  or  purchasing 
services):  $54'209,103. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  The 
comments  will  become  a  matter  of 
public  record. 

Dated:  July  8,  1997. 
Adam  M.  Finkel, 

Director,  Directorate  of  Health  Standards 

Programs. 

(FR  Doc  97-18549  Filed  7-14-97;  8:45  am] 

■UJNGC006  4610-2fl-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

poctet  No.  lCR-e7-451 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Bloodbome 
PattHigens  Standard 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 
ACnOM:  Notice. 

summary:  The  IDepartment  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 


format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Bloodbome  Pathogen  Standard  29 
CFR  1910.1030  and  1915.1030.  The 
Department  of  Labor  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comment  must  be 
submitted  by  September  15,  1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-45,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Ave.  NW.,  Washington,  D.C.  20210, 
telephone  (202)  219-7894.  Written 
comments  limited  to  10  pages  or  fewer 
may  also  be  transmitted  by  facsimile  to 
(202) 219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Health 
Standard  Programs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3647, 
200  Constitution  Ave.,  NW., 
Washington,  D.C.  20210.  Telephone: 
(202)  219-7075.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Todd  Owen  at  (202)  219- 
7075  or  Barbara  Bielaski  at  (202)  219- 
8076.  For  electronic  copies  of  the 
Information  Collection  Request  on 
Bloodbome  Pathogen  contact  OSHA's 
Webpage  on  Internet  at  http:// 
www.osha.gov/  and  click  on  standards. 


SUPPLEMENTARY  INFORMATION: 

L  Background 

The  purpose  of  the  Bloodbome 
Pathogen  Standard  and  its  information 
collection  requirements  are  to  provide 
protection  to  employees  from  adverse 
health  effects  associated  with 
occupational  exposure  to  bloodbome 
pathogens.  The  Standard  requires  that 
employers  establish  and  maintain  an 
exposure  control  plan,  develop  a 
housekeeping  schedule,  provide 
employees  with  Hepatitis  B 
vaccinations,  post  exposure  evaluation 
and  medical  follow-up,  provide 
employees  with  information  and 
training,  and  maintain  medical  and 
training  records  for  prescribed  periods. 
HIV  and  HBV  Research  Labs  must  also 
adopt  or  develop  and  annually  review  a 
biosafety  manual. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  approval  of  the  paperwork 
requirements  in  the  Bloodbome 
Pathogen  Standard.  Extension  is 
necessary  to  continue  protection  to 
employees  from  occupational  exposiu« 
to  bloodbome  pathogens. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Bloodbome  Pathogens  29  CFR 
1910.1030  and  1915.1030. 

OMB  Number:  1218-0180.     . 

Affected  Public:  Business  or  other  for- 
profit.  Federal  government  and  State, 
Local  or  Tribal  governments. 

Total  Respondents:  511,805. 

Frequency:  On  occasion. 

Total  Responses:  11,345,833. 

Average  Time  per  Response:  0.46 
hour. 

Estimated  Total  Burden  Hours: 
5,162,397. 

Total  Annualized  capital/startup 
costs:  0. 

Total  initial  armual  costs:  (operating/ 
maintaining  systems  or  purchasing 
services):  $17,260,491  for  Hepatitis  B 
vaccines  and  post  exposure  follow-up). 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  The 
comments  will  become  a  matter  of 
public  record. 

Dated;  July  8,  1997. 
Adam  M.  Finlul, 

Director,  Directorate  of  Health  Standards 

Programs. 

[FR  Doc.  97-18550  Filed  7-14-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  Number  ICR-97-42] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Occupational 
Noise  Exposure  Standard 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Department  of 
Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
papierwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
{PRA95)  [44  U.S.C.  3506  (c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Occupational  noise  exposure 
Standard  29  CFR  1910.95. 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comment  must  be 
submitted  by  September  15, 1997. 


ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-42,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Ave.  NW,  Washington,  D.C.  20210, 
telephone  (202)  219-7894. 

Written  comments  limited  to  10  pages 
or  fewer  may  also  be  transmitted  by 
facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Health 
Standard  Programs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3647, 
200  Constitution  Ave.,  NW,  Washington 
D.C.  20210.  Telephone:  (202)  219-7075. 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  to  p>ersans 
who  request  copies  by  telephoning 
Barbara  Bielaski  at  (202)  219-8076  or 
Todd  Owen  at  (202)  219-7075.  For 
electronic  copies  of  the  Information 
Collection  Request  on  Occupational 
noise  exposure  contact  OSHA's 
Webpage  on  Internet  at  Http:// 
www.osha.gov/  and  click  on  standards. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  purpose  of  the  Occupational 
noise  exposure  Standard  and  its 
information  collection  requirements  are 
to  provide  protection  for  employees 
frt)m  adverse  health  effects  associated 
with  occupational  exposure  to  noise. 
The  standard  requires  employers  to 
establish  and  maintain  accurate  records 
of  employee  exposures  to  noise  and 
audiometric  testing  performed  in 
compliance  with  the  standard.  These 
records  are  used  by  the  physician, 
employer,  employee  and  the 
Government  to  determine  whether 
occupation-related  hearing  loss  has 
occurred,  to  prevent  further 
deterioration  of  hearing,  and  to 
determine  the  effectiveness  of  the 
employer's  hearing  conservation 
program. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  the 
Occupational  noise  exposure  Standard. 
Extension  is  necessary  to  continue  to 
ensure  protection  for  employees  from 
occupational  exposure  to  noise. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Occupational  noise  exposure  29 
CFR  1910.95. 

OS4B  Number:  1218-0048. 

Agency  Number:  Docket  Number  ICR- 
97-45. 


Affected  Public:  Business  or  other  for- 
profit.  Federal  government  and  State, 
Local  or  Tribal  governments. 

Total  Respondents:  379,512. 

Frequency:  On  occasion. 

Total  Responses:  8,859,832. 

Average  Time  per  Response:  0.58 
hour. 

Estimated  Total  Burden  Hours: 
5,166,401. 

Total  Annualized  capital/startup 
costs:  0. 

Total  initial  annual  costs:  (operating/ 
maintaining  systems  or  purchasing 
services):  $53,891,845 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  The 
comments  will  become  a  matter  of 
public  record. 

Dated:  July  7,  1997. 

Adam  M.  Finkel, 

Director,  Directorate  of  Health  Standards 
Programs. 

IFR  Doc.  97-18551  Filed  7-14-97;  8:45  am] 

BILUNG  CODE  4610-^6-41 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

(Docket  No.  ICR-97-28) 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Aerial  Lifts  (29  CFR 
1 91 0.67(b)(2))— Manufacturer's 
Certification 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
approval  of  the  paperwork  requirements 
of  29  CFR  1910.67(b)(2),  when  vehicle- 
mounted  elevating  and  rotating  work 
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platforms  are  "field  modified"  for  uses 
other  than  those  intended  by  the 
manufacturer. 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  property  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tte  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  15, 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-28,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

TOR  FURTHER  INFORMATION  CONTACT: 
Richard  Sauger.  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW., 
Washington.  DC.  20210.  Telephone: 
(202)  219-7202,  ext.  137.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061  ext.  100,  or  Barbara  Bielaski  at 
(202)  219-8076,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  on  the  certification  provisions 
of  Aerial  Lifts,  contact  OSHA's  WebPage 
on  the  Internet  at  http://www.osha.gov/ 
and  click  on  "standards.  " 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  May  29,  1971  (36  FR  10466). 
OSHA  adopted  some  of  the  existing 
Federal  standards  and  national 
consensus  standards  as  OSHA  standards 
under  the  procedures  described  in 


section  6(a)  of  the  Occupational  Safety 
and  Health  Act  (OSH  Act)  (29  U.S.C. 
655.  et  al.).  Section  6(a)  permitted 
OSHA  to  adopt,  without  any  established 
Federal  standard  or  national  consensus 
standard.  These  existing  Federal 
standards  and  national  consensus 
standards  became  OSHA  standards 
simply  by  their  publication  in  the 
Federal  Register. 

One  of  the  consensus  standards  that 
was  adopted  under  the  6(aJ  procedure 
was  the  American  National  Standards 
Institute  (ANSI)  A92.2-1969.  American 
National  Standard  for  Vehicle-Mounted 
Elevating  and  Rotating  Aerial  Devices. 
Included  in  the  consensus  standard,  and 
consequently  the  OSHA  standard,  is  a 
requirement  that  when  these  devices  are 
"field  modified"  for  uses  other  than 
those  intended  by  the  manufacturer, 
that  the  modification  must  be  certified 
in  writing  by  the  manufacturer  or  by  an 
equivalent  entity,  such  a  nationally 
recognized  testing  laboratory,  to  be  in 
conformity  with  all  applicable  provision 
of  ANSI  A92.2-1969  and  the  OSHA 
standard,  and  to  be  at  least  as  safe  as  the 
equipment  was  before  modification. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
inspection  certification  requirement 
contained  in  29  CFR  1910.67(b)(2)— 
Aerial  Lifts  (currently  approved  under 
OMB  Control  No.  1218-0210). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Aerial  Ufls  (29  CFR 
1910.67(b)(2) — Manufacturer's 
Certification. 

OMB  Number:  1218. 

Agency  Number:  ICR-97-28. 

Affected  Public:  State  of  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  900. 

Frequency:  Varies. 

Average  Time  per  Response:  0.08 
hours. 

Estimated  Total  Burden  Hours:  72. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington.  D.C,  this  9th  day  of 
July  1997. 
Tohn  F.  Martonik, 

Acting  Director,  Directorate  of  Safety 
Standards  Programs. 
[FR  Doc.  97-18552  Filed  7-14-97;  8:45  ami 
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DEPARTMEFTT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR  97-6] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Respiratory 
Protection 

ACTION:  Notice. 


SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportxuiity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Respiratory  Protection  standard  29 
CFR  1910.134.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  employee 
listed  below  in  the  addressee  section  of 
this  notice.  The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  by  September  15, 1997. 
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ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  97-5,  U.S.  Department  of  Labor, 
Room  N-2625.  200  Constitution 
Avenue.  NW.  Washington.  DC  20210. 
telephone  number  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  foe  transmitted 
by  facsimile  to  (202)  219-5046. 
FOR  FURTHER  INFORMATKM: 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  immediately 
to  persons  who  request  copies  by 
telephoning  Barbara  Bielaski  at  (202) 
219-8076  or  Todd  Owen  at  (202)  219- 
7075.  For  electronic  copies  of  the 
Information  Collection  Request  on 
Respiratory  Protection  contact  OSHA's 
WebPage  on  the  Internet  at  http:// 
www.08ha.gov/  and  click  on  standards. 

SUPPLEMENTARY  IW^ORMATKM: 

L  Background 

The  Respiratory  Protection  standard 
and  its  information  collection  is 
designed  to  provide  protection  for 
employees  workplace  atmosphere 
contamination.  The  standard  requires 
employers  to  develop  a  written 
respiratory  protection  program,  to 
inspect  and  certify  emergency  use 
respirators,  and  mark  emergency  use 
respirator  storage  compartments. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  the 
Respiratory  Protection  Standard. 
Extension  is  necessary  to  provide 
continued  protection  to  employees  from 
the  workplace  atmosphere 
contamination. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Respiratory  Protection. 

OMB  Number:  1218-0099. 

Agency  Number:  Docket  Number  ICR 
97-5. 

Affected  Public:  Business  and  other 
for-profit.  Federal  and  State 
government,  Local  or  Tribal 
governments. 

Total  Respondents:  130.000. 

Frequency:  On  Occasion. 

Total  Responses:  874,680. 

Average  Time  per  Response:  Time  per 
response  ranges  from  5  minutes  to  mark 
storage  compartments  to  8  hovu^  to 
develop  a  written  respiratory  protection 
program. 

Estimated  Total  Burden  Hours: 
1,166,092. 

Estimated  Capital,  Operation/ 
Maintenance  Burden  Cost:  $0. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  July  2. 1997. 
Adam  M  Finkel. 

Director.  Directorate  of  Health  Standards 
Programs. 

(FR  Doc.  97-18553  Filed  7-14-97;  8:45  am] 
BIUJNGCOOC  4910-26-M 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMSStON 

Sunshine  Act  Meeting 

July  10,  1997. 

TIME  AND  DATE:  2:00  p.m.,  Wednesday, 

July  2.  1997. 

PUkCE:  Room  6005,  6tii  Floor,  1730  K 

Street.  N.W.,  Washington.  D.C. 

STATUS:  Closed  [Pursuant  to  5  U.S.C. 
§552b(c)(10)]. 

MATTERS  TO  BE  CONSIDERED:  It  was 

determined  by  a  unanimous  vote  of  the 
Commissioners  that  the  Commission 
consider  and  act  upon  the  following  in 
closed  session: 

1.  Secretary  of  Labor  v.  Peabody  Coal 
Co.,  Docket  No.  KENT  93-369. 

No  earlier  announcement  of  the 
scheduling  of  this  meeting  was  possible. 
CONTACT  PERSON  FOR  MORE  MFO:  Jean 
Ellen.  (202)  653-5629/(202)  708-9300 
for  TDD  Relay/1-800-877-8339  for  toll 
free. 

lean  H.  Ellen, 
Chief  Docket  Clerk. 
[FR  Doc.  97-18761  Filed  7-11-97;  3:43  pm] 

BiLUNQ  CODE  STSS-OI-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  ErKlowment  for  the  Arts 
Combined  Arts  Panel  Meeting 

Pursuant  to  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92—463),  as  amended,  notice  is 
hereby  given  that  a  meeting  of  the 
Combined  Arts  Advisory  Panel,  Local 
Arts  Agencies  Section  (Creation  & 
Presentation.  Heritage  &  Preservation. 
Education  &  Access,  and  Planning  & 
Stabilization  categories)  to  the  National 
Council  on  the  Arts  will  be  held  on 
August  5-7. 1997.  The  panel  will  meet 
from  9:00  a.m.  to  5:00  p.m.  on  August 
5  and  7  from  9:00  a.m.  to  5:30  p.m.  on 
August  6,  in  Room  716  at  the  Nancy 
Hanks  Center,  1100  Pennsylvania 
Avenue,  N.W.,  Washington.  D.C.  20506. 


A  portion  of  this  meeting,  from  10:00 
a.m.  to  12:00  p.m.  on  August  7,  will  be 
open  to  the  public  for  a  policy 
discussion  of  guidelines,  planning. 
Leadership  Initiatives,  Millennium,  and 
field  needs  and  trends. 

The  remaining  portions  of  this 
meeting,  from  9:00  a.m.  to  5:00  p.m.  on 
August  5,  from  9:00  a.m.  to  5:30  p.m.  on 
August  6.  and  from  9:00  a.m.  to  10:00 
a.m.  and  1:00  p.m.  to  5:00  p.m.  on 
August  7,  are  for  the  purpose  of  Panel 
review,  discussion,  evaluation,  and 
recommendation  on  applications  for 
financial  assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  information  given  in 
confidence  to  the  agency  by  grant 
applicants.  In  accordance  with  the 
determination  of  the  Chairman  of  March 
31.  1997,  these  sessions  will  be  closed 
to  the  public  pursuant  to  subsection 
(c)(4),  (6)  and  (9)(B)  of  section  552b  of 
Tide  5.  United  States  Code. 

Any  person  may  observe  meetings,  or 
portions  thereof,  of  advisory  panels 
which  are  open  to  the  public,  and  may 
be  permitted  to  participate  in  the 
panel's  discussions  at  the  discretion  of 
the  panel  chairman  and  with  the 
approval  of  the  full-time  Federal 
employee  in  attendance. 

Ii  you  need  special  accommodations 
due  to  a  disability,  please  contact  the 
Office  of  AccessAbility,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  N.W., 
Washington,  D.C.  20506,  202/682-5532, 
TDY-TDD  202/682-5496.  at  least  seven 
(7)  days  prior  to  the  meeting. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden.  Committee 
Management  Officer.  National 
Endowment  for  the  Arts,  Washington, 
D.C.  20506,  or  call  202/682-5691. 

Dated:  July  9,  1997 
Kathy  PlowiU-Worden, 

Panel  Coordinator,  Panel  Operations, 

National  Endowment  for  the  Arts. 

[FR  Doc  97-18508  Filed  7-14-97;  8:45  ami 

BHJJNOCOOE  7S37-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Ager>cy  Information  Collection 
Actlvitiee:  Comment  Request; 
Submission  for  OMB  Review:  NSF 
Applicant  Survey,  OMB  No.  3145-0096 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.),  and  as  part  of 
its  continuing  effort  to  reduce 
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paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment,  the  first  was  published 
in  the  Federal  Register  at  62  FR  188 18- 
18819,  April  17,  1997  and  no  comments 
were  received.  NSF  is  forwarding  the 
proposed  renewal  submission  to  OMB 
for  clearance  simultaneously  with  the 
publication  of  this  second  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gail  A.  McHenry,  NSF  Reports 
Clearance  OfRcer.  on  (703)  306-1125 
x2010  or  send  e-mail  to 
gmchenry®nsf  .gov . 

SUPPLBIBfTARY  INFORMATION: 

1.  Abstract.  The  current  National 
Science  Foundation  Applicant  Survey 
has  been  in  use  for  3  years.  Data  were 
collected  from  applicant  pools  to 
examine  the  raciai/sexual/disability 
composition  and  to  determine  the 
source  of  information  about  NSF 
vacancies.  Use  of  the  information: 
Analysis  of  the  applicant  pools  is 
necessary  to  determine  if  NSF's  targeted 
recruitment  efforts  are  reaching  groups 
that  are  underrepresented  in  the 
Agency's  workforce  and/or  to  defend 
the  Foundation's  practices  in 
discrimination  cases. 

2.  Expected  Respondents.  NSF 
anticipates  that  about  5,000  applicants 
for  NSF  positions  will  complete  the 
survey  in  the  course  of  one  year. 

3.  Burden  on  the  Public.  The 
Foundation  estimates  a  total  annual 
reporting  and  recordkeeping  burden  of  3 
minutes.  It  is  anticipated  that  this  will 
result  in  a  total  of  250  hours  annually. 
The  calculation  is:  3  minutes  x  5.000  = 
15,000  minutes/60  =  250  hours, 

Coimnents  Requested 

Date:  The  Office  of  Management  and 
Budget  (OMB)  should  receive  written 
comments  on  or  before  August  14,  1997. 

Address:  Submit  comments  to  Office 
of  Information  and  Regulatory  Affairs  of 
OMB,  Attention:  Desk  Officer  for 
National  Science  Foundation,  725  17th 
Street,  N.W..  Room  10235,  Washington. 
D.C.  20503.  Please  include  OMB  Control 
No.  3145-0096  in  any  correspondence. 

Special  Areas  for  Review:  NSF 
esf>ecially  requests  comments  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 


(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  e.g. 
permitting  electronic  submission  of 
responses. 

Dated:  July  9.  1997. 
Gail  A.  McHenry, 
NSF  Reports  Clearance  Officer. 
[FR  Doc.  97-18532  Filed  7-14-97;  8:45  am) 
MLUNQCOOE  7S66-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  Nos.  50-369  and  50-370] 

Duke  Power  Company;  Notice  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses  and  Opportunity  for  a 
Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-9 
and  NPF-17  issued  to  the  Duke  Power 
Company  PPC  or  the  licensee)  for 
operation  of  the  McGuire  Nuclear 
Station.  Units  1  and  2.  located  in 
Mecklenburg  County.  North  Carolina. 

The  proposed  amendments,  requested 
by  the  licensee  in  a  letter  dated  May  27. 
1997,  would  represent  a  full  conversion 
from  the  current  Technical 
Specifications  (TSs)  to  a  set  of  TSs 
based  on  NUREG-1431.  Revision  1. 
"Standard  Technical  Specifications — 
Westinghouse  Plants,"  dated  April 
1995.  NUREG-1431  has  been  developed 
through  working  groups  composed  of 
both  NRC  staff  members  and  industry 
representatives  and  has  been  endorsed 
by  the  staff  as  part  of  an  industry-wide 
initiative  to  standardize  and  improve 
TSs.  As  part  of  this  submittal,  the 
licensee  has  applied  the  criteria 
contained  in  the  Commission's  "Final 
Policy  Statement  on  Technical 
Specification  Improvements  for  Nuclear 
Power  Reactors  (Final  Policy 
Statement),"  published  in  the  Federal 
Register  on  July  22. 1993  (58  FR  39132), 
to  Sie  current  McGuire  TSs.  and.  using 
NUREG-1431  as  a  basis,  developed  a 
proposed  set  of  improved  TSs  for 
McGuire.  The  criteria  in  the  Final  Policy 
Statement  were  subsequently  added  to 
10  CFR  50.36.  "Technical 
Specifications."  in  a  rule  change,  which 
was  published  in  the  Federal  Register 


on  July  19,  1995  (60  FR  36953)  and 
became  effective  on  August  18. 1995. 

The  licensee  has  categorized  the 
proposed  changes  to  the  existing  TSs 
into  five  general  groupings.  These 
groupings  are  characterized  as 
administrative  changes,  relocated 
changes,  more  restrictive  changes,  less 
restrictive  changes,  and  removed  detail 
changes. 

Amninistrative  changes  are  those  that 
involve  restructuring,  renumbering, 
rewording,  interpretation,  and  complex 
rearranging  of  requirements  and  other 
changes  not  affecting  technical  content 
or  substantially  revising  an  operational 
requirement.  The  reformatting, 
renumbering,  and  rewording  process 
reflects  the  attributes  of  NUREG-1431 
and  do  not  involve  technical  changes  to 
the  existing  TSs.  The  proposed  changes 
include:  (a)  Providing  the  appropriate 
numbers,  etc.,  for  NUREG-1431 
bracketed  information  (information 
which  must  be  supplied  on  a  plant- 
specific  basis,  and  which  may  change 
from  plant  to  plant),  (b)  identifying 
plant-specific  wording  for  system 
names,  etc.,  and  (c)  changing  NUREG- 
1431  section  wording  to  conform  to 
existing  licensee  practices.  Such 
changes  are  administrative  in  nature 
and  do  not  impact  initiators  of  analyzed 
events  or  assumed  mitigation  of 
accident  or  transient  events. 

More  restrictive  changes  are  those 
involving  more  stringent  requirements 
for  operation  of  the  facility  or  eliminate 
existing  flexibility.  These  more  stringent 
requirements  do  not  result  in  operation 
that  will  alter  assumptions  relative  to 
mitigation  of  an  accident  or  transient 
event.  The  more  restrictive  requirements 
will  not  alter  the  operation  of  process 
variables,  structures,  systems  and 
components  described  in  the  safety 
analyses.  For  each  requirement  in  the 
current  McGuire  TSs  that  is  more 
restrictive  than  the  corresponding 
requirement  in  NUREG-1431.  which  the 
licensee  proposes  to  retain  in  the 
improved  Technical  Specifications 
(ITSs).  the  licensee  has  provided  an 
explanation  of  why  they  have 
concluded  that  retaining  the  more 
restrictive  requirement  is  desirable  to 
ensure  safe  operation  of  the  facilities 
because  of  specific  design  features  of  the 
plant. 

Less  restrictive  changes  are  those 
where  ciirrent  requirements  are  relaxed 
or  eliminated,  or  new  flexibility  is 
provided.  The  more  significant  "less 
restrictive"  requirements  are  justified  on 
a  case-by-case  basis.  When  requirements 
have  been  shown  to  provide  little  or  no 
safety  benefit,  their  removal  from  the 
TSs  may  be  appropriate.  In  most  cases, 
relaxations  previously  granted  to 
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individual  plants  on  a  plant-specific 
basis  were  the  result  of  (a)  generic  NRC 
actions,  (b)  new  NRC  staff  positions  that 
have  evolved  from  technological 
advancements  and  operating 
experience,  or  (c)  resolution  of  the 
Owners  Groups'  comments  on  the  ITSs. 
Generic  relaxations  contained  in 
NUREG-1431  were  reviewed  by  the  staff 
and  found  to  be  acceptable  because  they 
are  consistent  with  current  licensing 
practices  and  NRC  regulations.  The 
licensee's  design  will  be  reviewed  to 
determine  if  the  specific  design  basis 
and  licensing  basis  are  consistent  with 
the  technical  basis  for  the  model 
requirements  in  NUREG-1431  and, 
thus,  provides  a  basis  for  these  revised 
TSs  or  if  relaxation  of  the  requirements 
in  the  current  TSs  is  warranted  based  on 
the  justification  provided  by  the 
licensee. 

Removed  detail  changes  move  details 
from  the  current  TSs  to  a  licensee- 
controlled  document.  The  details  being 
removed  from  the  current  TSs  are  not 
considered  to  be  initiators  of  any 
analyzed  events  and  are  not  considered 
to  mitigate  accidents  or  transients. 
Therefore,  the  relocations  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated.  Moving 
some  details  to  a  licensee-controlled 
document  will  not  involve  a  significant 
change  in  design  or  operation  of  the 
plant  and  no  hardware  is  being  added 
to  the  plant  as  part  of  the  proposed 
changes  to  the  current  TSs.  The  changes 
will  not  alter  assumptions  made  in  the 
safety  analysis  and  licensing  basis. 
Therefore,  the  changes  wiU  not  create 
the  possibility  of  a  new  or  different  kind 
of  accident  from  any  accident 
previously  evaluated.  The  changes  do 
not  reduce  the  margin  of  safety  since 
they  have  no  impact  on  any  safety 
analysis  assumptions.  In  addition,  the 
details  to  be  moved  from  the  current 
TSs  to  a  licensee-controlled  document 
are  the  same  as  the  existing  TSs. 

Relocated  changes  are  those  involving 
relocation  of  requirements  and 
surveillances  for  structures,  systems. 
components,  or  variables  that  do  not 
meet  the  criteria  for  inclusion  in  the 
TSs.  Relocated  changes  are  those 
current  TS  requirements  which  do  not 
satisfy  or  fall  within  any  of  the  four 
criteria  specified  in  the  Commission's 
policy  statement  and  may  be  relocated 
to  appropriate  licensee-controlled 
documents. 

The  licensee's  application  of  the 
screening  criteria  is  described  in  that 
portion  of  its  May  27.  1997,  application 
titled  "Application  of  Selection  Criteria 
to  the  McGuire  Units  1  and  2  Technical 
Specifications"  in  Volume  1  of  the 


submittal.  The  affected  structures, 
systems,  components,  or  variables  are 
not  assumed  to  be  initiators  of  analyzed 
events  and  are  not  assumed  to  mitigate 
accident  or  transient  events.  The 
reqiiirements  and  surveillances  for  these 
affected  structiires,  systems, 
components,  or  variables  will  be 
relocated  from  the  TSs  to 
administratively  controlled  documents 
such  as  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  the  TS  Bases. 
the  Sielected  Licensee  Commitments 
manual,  or  plant  procedures  and 
licensee-controlled  programs.  Changes 
made  to  these  documents  will  be  made 
pursuant  to  10  CFR  50.59  or  other 
appropriate  control  mechanisms.  In 
addition,  the  affected  structures, 
systems,  components,  or  variables  are 
addressed  in  existing  surveillance 
procedures  which  are  also  subject  to  10 
CFR  50.59.  These  proposed  changes  will 
not  impose  or  eliminate  any 
requirements. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
wrill  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act)  and  the  Commission's 
regulations. 

By  August  14, 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  licraise  and 
any  person  whose  interest  may  be 
a^cted  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
■for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW.. 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  J.  Murrey 
Atkins  Library,  University  of  North 
Carolina  at  Charlotte,  9201  University 
City  Boulevard.  North  Carolina.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  Actors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  pxissible 
effect  of  any  order  which  ouy  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspects)  of  the 
subject  matter  of  the  procecKiing  as  to 
which  petitioner  wishes  to  intervene. 
Any  pmson  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  focts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  foils  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opport\mity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportiuiity  to 
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present  evidence  and  cross-examine 
witnesses. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention; 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW., 
Washington.  DC,  by  the  above  date.  A 
copy  of  the  petition  should  also  be  sent 
to  the  Office  of  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  Mr. 
Albert  Carr,  Duke  Power  Company,  422 
South  Church  Street.  Charlotte.  North 
Carolina  28242. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(1)  (i)-(v)  and  2.714(d). 

If  a  request  for  a  hearing  is  received, 
the  Commission's  staff  may  issue  the 
amendment  after  it  completes  its 
technical  review  and  prior  to  the 
completion  of  any  required  hearing  if  it 
publishes  a  further  notice  for  public 
comment  of  its  proposed  finding  of  no 
significant  hazards  consideration  in 
accordance  with  10  CFR  50.91  and 
50.92. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  May  27, 1997,  which 
is  available  for  public  inspection  at  the 
Commission's  Public  Document  Room, 
the  Gelman  Building,  2120  L  Street 
NW.,  Washington,  DC  and  at  the  local 
public  dociunent  room  located  at  the  J. 
Murrey  Atkins  Library,  University  of 
North  Carolina  at  Charlotte,  9201 
University  City  Boulevard,  North 
Carolina. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  July  1997. 

For  tlie  Nuclear  Regulatory  Conunission. 
Herbert  N.  Berkow, 

Director,  Project  Directorate  11-2,  Division  of 
Reactor  Projects — I/U,  Office  of  Nuclear 
Reactor  Regulation. 
(FR  Doc.  97-18512  FUed  7-14-97;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 


Draft  Regulatory  Guides,  Standard 
Review  Plans  and  NUREG  Document  In 
Support  of  Risk-Informed  Regulation 
for  Power  Reactors 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  public  workshop 

meeting. 

SUMMARY:  On  June  25. 1997.  the  Nuclear 
Regulatory  Commission  published  a 
Federal  Register  Notice  (FR  34321  Vol. 
62.  Number  122).  "Use  of  PRA  in  Plant 
Specific  Reactor  Regulatory  Activities: 
Proposed  Regulatory  Guides.  Standard 
Review  Plan  Sections,  and  Supporting 
NUREG."  This  Federal  Register  Notice 
annoimced  the  availability  of  four  draft 
regulatory  guides,  three  draft  Standard 
Review  Plan  Sections,  and  a  draft 
NUREG  document  for  public  comment. 
These  issuances  follow  the  publication 
of  the  Commission's  August  16,  1995 
(60  FR  42622)  Policy  Statement  on  the 
Use  of  PRA  Methods  in  Nuclear 
Regulatory  Activities.  The  NRC 
developed  these  draft  guidance 
documents  for  power  reactor  licensees 
to  describe  acceptable  methods  for  using 
probabilistic  risk  assessment  (PRA) 
information  and  insights  in  support  of 
plant-specific  applications  to  change  the 
current  licensing  basis  (CLB).  The  use  of 
such  PRA  information  and  guidance  is 
volimtary.  A  public  workshop  on  the 
staff  developed  guidance  will  be  held  in 
Rockville,  MD.,  August  11  through 
August  13, 1997.  at  the  Doubletree 
Hotel. 

SUPPLEMENTARY  INFORMATION:  The 
following  documents  are  available  for 
inspection  and  copying  for  a  fee  at  the 
NRC  Public  Document  Room,  2120  L 
Street  N.W.  (Lower  Level).  Washington 
D.C.  20555-0001.  A  fi^e  single  copy  of 
each  document,  to  the  extent  of  supply, 
may  be  requested  by  writing  to 
Distribution  Services.  Printing  and  Mail 
Services  Branch,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001:  Draft  Regulatory  Guide  DG- 
1061 — General  Guidance,  Draft 
Regulatory  Guide  DG-1062— 1ST,  Draft 
Regulatory  Guide  DG-1064 — Graded 
QA.  Draft  Regulatory  Guide  DG-1065— 
Technical  Specifications.  Draft  Standard 
Review  Plan — General  Guidance,  Draft 
Standard  Review  Plan— 1ST,  Draft 
Standard  Review  Plan — Technical 
Specifications,  and  Draft  NUREG-1602, 
Use  of  PRA  in  Risk-Informed 
Applications. 

Electronic  copies  of  the  draft 
dociunent  are  also  accessible  on  the 


NRC's  Interactive  Rulemaking  Website 
through  the  NRC  home  page  (http:// 
www.ruc.gov).  This  site  provides  the 
same  access  as  the  Jed  World  bulletin 
board,  including  the  facility  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  the  function.  For 
more  information  on  the  NRC  bulletin 
boards  call  Mr.  Arthur  Davis,  Systems 
Integration  and  Development  Branch, 
NRC.  Washington.  D.C.  20555-0001, 
telephone  (301)  415-5780;  e-mail 
axd3@nrc.gov.  For  further  information 
about  the  Interactive  Rulemaking 
Website,  contact  Ms.  Carol  Gallagher. 
(301)  415-5905;  e-mail  cag@nrc.gov. 

The  NRC  subsystems  on  FedWorld 
can  be  accessed  directly  by  dialing  the 
toll  free  number:  l-«00-303-9672. 
Communication  software  parameters 
should  be  set  as  follows:  parity  to  none, 
data  bits  to  8,  and  stop  bits  to  1  (N, 8,1). 
Using  ANSI  or  VT-100  terminal 
emulation,  the  NRC  NUREGs  and  Reg 
Guides  for  Comment  subsystem  can 
then  be  accessed  by  selecting  the  "Rule 
Menu"  option  from  the  "NRC  Main 
Menu."  For  further  information  about 
options  available  for  NRC  at  FedWorld, 
consult  the  "Help/Information  Center" 
from  the  "NRC  Main  Menu."  Users  will 
find  the  FedWorld  online  "User's 
Guides"  particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct  dial  phone 
number  for  the  main  FedWorld  BBS, 
703-321-3339,  or  by  using  Telnet  via 
Internet,  fedworld.gov.  If  using  703- 
321-3339  to  contact  FedWorld,  the  NRC 
subsystem  will  be  accessed  from  the 
main  FedWorld  menu  by  selecting  the 
"Regulatory,  Government 
Administration  and  State  Systems," 
then  selecting  "Regulatory,  information 
Mall."  At  that  point,  a  menu  vfill  be 
displayed  that  has  an  option  "U.S. 
Nuclear  Regulatory  Conunission"  that 
will  take  you  to  the  NRC  Online  main 
menu.  The  NRC  Online  area  also  can  be 
accessed  directly  by  typing  "/go  nrc"  at 
a  FedWorld  command  line.  If  you  access 
NRC  from  FedWorld's  main  menu,  you 
will  return  to  FedWorld  by  selecting  the 
"RettuTi  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
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files  (comments).  If  you  contact 
FedWorld  using  FTP,  all  files  can  be 
accessed  and  downloaded  but  uploads 
are  not  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 
descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web,  like  FTP, 
that  mode  only  provides  access  for 
dov^rn  loading  files  and  does  not  display 
the  NRC  Rules  menu. 

Workshop  Meeting  Information 

A  3-day  workshop  will  be  held  to 
review  the  subject  documents,  address 
comments  and  answer  questions. 
Persons  other  than  NRC  staff  and  NRC 
contractors  interested  in  making  a 
presentation  at  the  workshop  should 
notify  Jack  Guttmann,  US  Nuclear 
Regulatory  Commission,  MS  T10E50, 
phone  (301)  415-7732,  e-mail 
)xg@nrc.gov.  Comments  on  the 
regulatory  guidance,  standcod  review 
plan  and  NUREG  dociunents  for 
discussion  at  the  workshop  should  be 
submitted  in  writing  and  in  electronic 
mail  (JXG@nrc.gov)  in  WordPerfect  5  or 
6.1  compatible  format. 

Date;  August  10-13.  1997. 

Agenda:  Preliminary  agenda  is  as 
follows;  (A  final  agenda  will  be 
available  at  the  workshop.) 

Sunday,  Angust  10, 1997 

Time:  3:00  pm  to  7:00  pm — 
Registration. 

Monday,  August  11, 1997 

Time:  7:00  am  to  4:00  pm — 
Registration. 

Session  1 :  (Morning  8/11/97 — 8iK)  am- 
11:30  am)* 

Overview  by  NRC  management  on  the 
draft  regulatory  guides,  standard  review 
plans,  and  NUREG  1602.  followed  by 
NRC  staff  {Hesentaticm  on  the  general 
guidance  draft  documents  (DG-1061 
and  SRP  Chapter  19). 

Session  2:  (Afternoon  8/11/97—1:00 
pm-5.-00  pm) 

Public/Industry  presentations  on 
issues  and  recommendations  for  the 
general  guidance  documents,  followed 
by  op«i  discussions. 

Toeaday.  Ai^ot  12, 1997 

Session  3:  (All  day  8/12/97— 8.iX)  am- 
5:00  pm)' 

Breakaway  session  on  Inservice 
Testing  (DG-1062  and  SRP  Qiapter 


'  LuBch:  11:M  am-lHW  pm  (Included  in 
ngiatntioa  faa). 


3.9.7).  Session  includes  staff,  public, 
and  industry  presentations  followed  by 
open  discussion  of  issues. 

Session  4:  (All  day  8/12/97— 8^)0-5:00 
pm)^ 

Breakaway  session  Technical 
Specifications  (DG-1065  and  SRP 
Chapter  16.1).  Session  includes  staff, 
pubUc,  and  industry  presentations 
followed  by  open  discussion  of  issues. 

Session  5:  (All  day  8/12/97—8:00  am- 
5:00  pm)' 

Breakaway  session  on  Graded  Quality 
Asstuance  (DG-1064).  Session  includes 
presentations  by  staff,  public,  and 
industry  representatives,  followed  by 
open  discussion  of  issues. 

Wednesday,  August  13, 1997 

Session  6:  [Morning  8/13/97 — 8M)  am- 
noon) 

Overview  of  comments,  issues  and 
resolution  options  identified  in  the 
general  and  breakaway  sessions. 
Concluding  remarks  and  near-term 
plans  will  be  covered  by  the  staff. 

Each  Breakaway  session  is  comprised 
of  three  formats: 

(1)  Presentation  by  NRC  of  specific 
topic. 

(2)  Presentation  by  NRC  of  staff's 
interpretation  of  comments  received 
prior  to  the  workshop  and  staff's 
response. 

(3)  Presentation  by  the  Public/ 
Industry  on  issues  and 
recommendations. 

(4)  Open  time  for  questions  and 
discussions. 

Location:  Rockville,  Maryland. 

Hotel:  Doubletree  Hotel.  1750 
Rockville  Pike,  Rockville.  Maryland, 
(301)468-1100. 

Registration:  The  workshop 
registration  fee  is  $100.00  USD; 
registration  fee  is  payable  by  check  or 
money  orders  drawn  on  US  banks 
payable  to  Kesselman-Jones;  no  credit 
cards  accepted.  Mail  registration  fees  to 
Kesselman-Jones,  8912  James  Ave.  NE, 
Albuquerque,  New  Mexico  87111. 
Please  include  name,  organization, 
address  and  phone  number  v^th  your 
registration  fee.  Registration  fee 
includes  daily  continental  breakfast  and 
afternoon  snw±.  and  one  lunch. 
Registration  fee  ($100.00)  can  be  paid  at 
time  of  workshop/meeting  (cash  is 
accepted  for  registration  paymrait  at 
workshop).  Notification  of  attendance 
(e.g..  pre-registration)  is  requested  so 
that  adequate  space,  etc.  fcM-  the 
woricshop  can  be  arranged.  Questioiu 
regarding  meeting  registration  or  fees 
should  be  directed  to  Kesselman-Jones. 


>Ljiach:  ll:30u»-lK)0pB. 


Phone  (505)  271-0003.  fax  (505)  271- 
0482,  e-mail  kessjones@aol.com. 

Dated  at  Rockville.  Maryland,  tiiis  9th  day 
of  July,  1997. 

For  the  Nuclear  Regulatory  Commicsioiv 

Mary  Dronin, 

Acting  Branch  Chief  Probabilistic  Risk 
Analysis  Branch,  Division  of  Systems 
Technology.  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  97-18511  Filed  7-14-97;  8:45  ami 

BILUNOOOOE  79W-01-^ 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLOINQ  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  July  14.  21,  28.  and 

August  4,  1997. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSeERED:  - 

Week  of  July  14 

Thursday,  July  1 7 

4:00pjn. 
Affirmation  Session  (Public  Meeting) 

(if  needed) 

Week  of  July  21— TenUtive 

There  are  no  meetings  scheduled  for 
the  week  of  July  21. 

Week  of  July  28— Tentatiye 

There  are  no  meetings  scheduled  for 
the  week  of  July  28. 

Week  of  Angust  4 — Tentative 

Monday.  August  4 

2:00  p.m. 
Briefing  by  International  Programs 
(Close— Ex  1) 

Wednesday,  August  6 

9:30  a.m. 
Meeting  with  Northeast  Nuclear  on 

Millstone  (Public  Meeting) 
(Contact:  Bill  Travers,  301-415-1200) 
2:00  p.m. 
^efing  on  Shutdown  Risk  Proposed 
Rule  for  Nuclear  Power  Plants 
(Public  Meeting) 
3:30  p.m. 
Affirmation  Session  (Public  Meeting) 
(if  needed) 

Thursday,  August  7 

9:30  a.m. 
Meeting  with  NRC  Executive  Council 

(Public  Meeting) 
(ConUcb  James  L.  Bldtia,  301-415- 

1703) 
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The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (Recording}-- (301)  415-1292, 
CONTACT  PERSON  FOR  MORE  INFORMATJOfJ: 
Bill  Hill.  (301)415-1661. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at: 

http://www./nrc.gov/SECY/smj/ 
schedule,  htm 

This  notice  is  distributed  by  mall  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  it,  please  contact  the 
Office  of  the  Secretary,  Attn:  Operations 
Branch.  Washington,  D.C.  20555  (301- 
415-1661). 

In  addition,  distribution  of  this 
meeting  notice  over  the  internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  wmh@nrc.gov  or 
dkw@nrc.gov. 

Dated:  July  11,  1997. 
WiUiam  M.  HiU.  )r.. 

Secy,  Tracking  Officer.  Office  of  the  Secretary. 
(FR  Doc.  97-18759  Filed  7-11-97;  3:43  pm) 
sauNQ  cooe  tsso-oi-m 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Interest  Assumption  for  Determining 
Variable-Rate  Premium;  Interest  on 
Late  Premium  Payments;  Interest  on 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Liability  and  Multiemployer  Withdrawal 
Liability;  Interest  Assumptions  for 
■Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  are  derivable  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  home 
page  (http://www.pbgc.gov). 
DATES:  The  interest  rate  for  determining 
the  variable-rate  premium  under  part 
4006  applies  to  premium  payment  years 
beginning  in  July  1997.  The  interest 
assumptions  for  performing 
multiemployer  plan  valuations 
following  mass  withdrawal  under  part 


4281  apply  to  valuation  dates  occurring 
in  August  1997.  The  interest  rates  for 
late  premium  payments  under  part  4007 
and  for  underpayments  and 
overpayments  of  single-employer  plan 
termination  liability  under  part  4062 
and  multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  third  quarter  Quly 
through  September)  of  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NfW.,  Washington,  DC 
20005,  202-326-4024  (202-326-4179 
for  TTY  and  TDD). 

SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  rate  is  the 
"applicable  percentage"  (described  in 
the  statute  and  the  regulation)  of  the 
annual  yield  on  30-year  Treasury 
securities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  The  yield  figure  is 
reported  in  Federal  Reserve  Statistical 
Releases  G.13  and  H.15. 

For  plan  years  beginning  before  July 
1, 1997,  the  applicable  percentage  of  the 
30-year  Treasury  yield  has  been  80 
percent.  The  Retirement  Protection  Act 
of  1994  (RPA)  amended  ERISA  section 
4006(a)(3)(E)(iii)(n)  to  provide  that  the 
applicable  percentage  is  85  percent  for 
plan  years  beginning  on  or  after  July  1 , 
1997,  through  (at  least)  plan  years 
beginning  before  January  1 ,  2000. 

However,  under  section  774(c)  of  the 
RPA,  the  application  of  the  amendment 
is  deferred  for  certain  regulated  public 
utility  (RPU)  plans  for  as  long  as  six 
months.  The  applicable  percentage  for 
RPU  plans  will  therefore  remain  80 
percent  for  plan  years  beginning  before 
January  1, 1998.  (The  rules  governing 
the  applicable  percentages  for  "partial" 
RPU  plans  are  described  in  §  4006.5(g) 
of  the  premium  rates  regulation.) 

For  plans  for  which  the  applicable 
percentage  is  85  percent,  the  assumed 
interest  rate  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  in  July  1997  is 
5.75  percent  (j.e.,  85  percent  of  the  6.77 
percent  yield  figure  for  June  1997). 

The  following  table  lists  the  assumed 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 


payment  years  beginning  between 
August  1996  and  July  1997.  The  rate  for 
July  1997  in  the  table  reflects  an 
applicable  percentage  of  85  percent  and 
thus  applies  only  to  non-RPU  plans. 
However,  the  rates  for  months  before 
July  1997,  which  reflect  an  applicable 
percentage  of  80  percent,  apply  to  RPU 
(and  "partial"  RPU)  plans  as  well  as  to 
non-RPU  plans. 


For  premium  payment  years 
beginning  in — 


August  1996 

Septemt>er  1996 

October  1996  

November  1996  . 
Decemtjer  1996  . 

January  1997  

Febmary  1997  ... 

March  1997 

April  1997 

May  1997  

June  1997  

July  1997  


The  as- 
sumed in- 
terest rate 
is— 


5.62 
5.47 
5.62 
5.45 
5.18 
5.24 
5.46 
5.35 
5.54 
5.67 
5.55 
5.75 


For  premium  payment  years 
beginning  in  July  1997,  the  assumed 
interest  rate  to  be  used  in  determining 
variable-rate  premiums  for  RPU  plans 
(determined  using  an  applicable 
percentage  of  80  percent)  is  5.42 
percent.  For  "partial"  RPU  plans,  the 
assumed  interest  rates  to  be  used  in 
determining  variable-rate  premiums  can 
be  computed  by  applying  the  rules  in 
§  4006.5(g)  of  the  premium  rates 
regulation.  The  PBGC's  premium 
payment  instruction  booklet  also 
describes  these  rules  and  provides  a 
worksheet  for  computing  the  assumed 
rate. 

Late  Premium  Payments; 
Underpa3rment8  and  C>verpa3rments  of 
Single-Employer  Plan  Termination 
Liability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Similarly, 
§  4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  "The  rate  applicable  to  the  third 
quarter  (July  through  September)  of 
1997,  as  announced  by  the  IRS,  is  9 
percent 
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The  following  table  lists  the  late 
payment  interest  rates  for  premhuns  and 
employer  liability  for  the  specified  time 
periods: 


From— 

Through — 

Interest 

rate 
(percent) 

4/1/91  „.... 

1/1/92  

12/31/91 
3/31/92 
9/30/92 
6/30/94 
9/30/94 
3/31/95 
6/30/95 
3/31/96 
6/30»6 

12/31/96 
3/31/97 
6/30«7 
9/30«7 

10 
9 

4/1/92  

8 

10/1/92 
7/1/94  .. 

ion/94 

4/1/95  .. 

hi! 

1        :    i 

7 

8 

9 

10 

7/1/95  .. 
4/1/96  .. 



9 
8 

7/1/96  .. 
1/1/97  .. 
4/1/97  .. 

7/1/97  .. 

9 
9 
9 
9 

UnderpayHientB  and  Overpayments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice,  Collection,  and 
Redetermination  of  Withdrawal 
Liabihty  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  third 
quarter  (July  through  September)  of 
1997  (i.e.,  the  rate  reported  for  June  16, 
1997)  is  8.50  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From — 

Through — 

Rate 

(percent) 

7/1/91  -.. 

10/1/91  . 

9/30/91 

12/31/91 

3/31/92 

9/30/92 

6/30/94 

9/30/94 

12/31/94 

3/31/95 

9/30/95 

3/31/96 

12/31/96 

3/31/97 

6/30«7 

9«0«7 

8.50 
800 

1/1/92  

7.50 

4/1/92 

650 

10/1/92  

6.00 

7/1/94  

10/1/94  

7.25 
7.75 

1/1/95  

8.50 

4/1/95  

9.00 

10/1/95  

8.75 

4/1/96  

8.25 

1/1/97  „... 

4/1/97  

8.25 
8.25 

7/1/97  

8.50 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  August 
1997  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assumptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  10th  day 
of  July  1997. 

John  Seal, 

Acting  Executive  Director,  Pension  Benefit 
Guaranty  Corporation. 
(FR  Doc.  97-18573  Filed  7-14-97;  8.45  am) 
MLLMO  COOE  7708-41-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 
DC  20549. 
Extension: 

Rule  17f-6,  SEC  File  No.  270-392, 
OMB  Control  No.  3235-0447 

Rule  2al9-l,  SEC  File  No.  270-294, 
OMB  Control  No.  3235-0332 

Rule  17f-2,  SEC  File  No.  270-233. 
OMB  Control  No.  3235-0223 

Notice  is  hereby  given  that.pin^uant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  17f-6  under  the  Investment 
Company  Act  of  1940  ("Act")  permits 
registered  investment  companies 
("funds")  to  maintain  assets  (i.e., 
margin)  with  futures  commission 
merchants  ("FCMs")  in  connection  with 
commodity  transactions  effected  on 
both  domestic  and  foreign  exchanges.' 


'  Custody  of  Investment  Company  Assets  With 
Futures  Commissioa  Merchants  and  Commodity 
Clearing  Organizations,  Investment  Company  Act 
Release  No.  22389  (Dec.  11.  1996)  (61  FR  66207 
(Dec.  17.  1996)]. 


Prior  to  the  adoption  of  the  rule,  funds 
generally  were  required  to  maintain 
such  assets  in  special  accounts  with  a 
custodian  bank. 

Rule  17f-6  permits  funds  to  maintain 
their  assets  with  FCMs  that  are 
registered  under  the  Commodity 
Exchange  Act  ("CEA")  and  that  are  not 
affiliated  with  the  fund.  The  rule 
requires  that  the  manner  in  which  the 
FQvI  maintains  a  fund's  assets  be 
governed  by  a  writtea  contract,  which 
must  contain  certain  provisions.  First, 
the  contract  must  provide  that  the  FCM 
must  comply  with  the  segregation 
requirements  of  section  4d(2)  of  the  CEA 
[7  U.S.C.  6d(2)]  and  the  rules  thereunder 
(17  CFR  Chapter  I]  or,  if  applicable,  the 
secured  amount  requirements  of  rule 
30.7  under  the  CEA  [17  CFR  30.7]. 
Second,  the  contract  must  provide  that 
when  placing  the  fund's  margin  with 
another  entity  for  clearing  purposes,  the 
FCM  must  obtain  an  acknowledgment 
that  the  fund's  assets  are  held  on  behalf 
of  the  FCM's  customers  in  accordance 
with  provisions  under  the  CEA.  Lastly, 
the  contract  must  require  the  FCM, 
upon  request,  to  furnish  records  on  the 
fund's  assets  to  the  Commission  or  its 
staff. 

The  requirement  of  a  written  contract 
that  contains  certain  provisions  ensure 
important  safeguards  and  other  benefits 
relative  to  the  custody  of  investment 
company  assets  by  FCMs.  For  example, 
requiring  FCMs  upon  request  to  furnish 
to  the  Commission  or  its  staff 
information  concerning  the  investment 
company's  assets  facilitates  Commission 
inspections  of  investment  companies. 
The  contract  requirement  governing 
transfers  of  investment  company  margin 
seeks  to  accommodate  the  legitimate 
needs  of  the  participants  in  the 
commodity  settlement  process, 
consistent  with  the  safekeeping  of 
investment  company  assets.  The 
contract  requirement  requiring  FCMs  to 
comply  with  the  segregation  or  secured 
amount  requirements  of  the  CEA  and 
the  rules  thereunder  is  designed  to 
safeguard  fund  assets  held  by  FCMs. 

The  Commission  estimates  that 
approximately  2,000  investment 
companies  could  deposit  margin  with 
FCMs  under  rule  1 7f-6  in  connection 
with  their  investments  in  futures 
contracts  and  commodity  options.  It  is 
estimated  that  each  investment 
company  uses  and  deposits  margin  with 
3  different  FMCs  in  coimection  with  its 
commodity  transactions.  Approximately 
241  FCMs  are  eligible  to  hold 
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investment  company  margin  under  the 
rule.' 

The  only  paperwork  burden  of  the 
rule  consists  of  meeting  the  rule's 
contract  requirements.  The  Commission 
estimates  that  after  the  first  year,  2,000 
investment  companies  will  spend  an 
average  of  1  hour  complying  with  the 
contract  requirements  of  the  rule  (e.g.. 
signing  contracts  with  additional 
FCMs),  for  a  total  of  2.000  burden  hours. 
The  Commission  estimates  that  each  of 
the  241  FCMs  eligible  to  hold 
investment  company  margin  under  the 
rule  will  spend  2  hours  complying  with 
the  rule's  contract  requirements,  for  a 
total  of  482  burden  hours.  The  total 
annual  burden  for  the  rule  are  estimated 
to  be  2.482  hours. 

Rule  2al9-l  imder  the  Act  provides 
that  investment  company  directors  will 
not  be  considered  interested  persons,  as 
defined  by  section  2(a)(19)  of  the  Act, 
solely  because  they  are  registered 
broker-dealers  or  affiliated  persons  of 
registered  broker-dealers,  provided  that 
the  broker-dealer  does  not  execute  any 
portfolio  transactions  for  the  company's 
complex,  engage  in  any  principal 
transactions  with  the  complex  or 
distribute  shares  for  the  complex  for  at 
least  six  months  prior  to  the  time  that 
the  director  is  to  be  considered  not  to 
be  an  interested  person  and  for  the 
period  during  which  the  director 
continues  to  be  considered  not  to  be  an 
interested  person.  The  rule  also  requires 
the  investment  company's  board  of 
directors  to  determine  that  the  company 
would  not  be  adversely  affected  by 
refraining  from  business  with  the 
broker-dealer.  In  addition,  the  rule 
provides  that  no  more  than  a  minority 
of  the  disinterested  directors  of  the 
comjjany  may  be  registered  broker- 
dealers  or  their  aifiliates. 

Before  the  adoption  of  rule  2al9-l. 
many  investment  companies  found  it 
necessary  to  file  with  the  Commission 
applications  for  orders  exempting 
directors  from  section  2(a)(19)  of  the 
Act.  Rule  2al9-l  is  intended  to  alleviate 
the  burdens  on  the  investment  company 
industry  of  filing  for  such  orders  in 
circumstances  where  there  is  no 
potential  conflict  of  interest.  The 
conditions  of  the  rule  are  designed  to 
indicate  whether  the  director  has  a  stake 
in  the  broker-dealer's  business  with  the 
company  such  that  he  or  she  might  not 
be  able  to  act  independently  of  the 
company's  management. 

It  is  estimated  that  approximately 
3,200  investment  companies  may 
choose  to  rely  on  the  rule,  and  each 
investment  company  may  spend  one 


'  Commodity  Futures  Trading  Commission, 
Annual  Report  (1996). 


hour  annually  compiling  and  keeping 
records  related  to  the  requirements  of 
the  rule.  The  total  annual  burden 
associated  with  the  rule  is  estimated  to 
be  3,200  hours. 

Rule  17f-2.  under  the  Act,  established 
safeguards  for  arrangements  in  which  a 
registered  management  investment 
company  is  deemed  to  maintain  custody 
of  its  own  assets,  such  as  when  the  fund 
maintaiiis  its  assets  in  a  facility  that 
provides  safekeeping  but  not  custodial 
services.  The  rule  includes  several 
recordkeeping  or  reporting 
requirements.  The  funds  directors  must 
prepare  a  resolution  designating  not 
more  than  five  fund  officers  or 
responsible  employees  who  may  have 
access  to  the  fund's  assets.  The 
designated  access  persons  (two  or  more 
of  whom  must  act  jointly  when 
handling  fund  assets)  must  prepare  a 
written  notation  providing  certain 
information  about  each  deposit  or 
withdrawal  of  fund  assets,  and  must 
transmit  the  notation  to  another  officer 
or  director  designated  by  the  directors. 
Independent  public  accountants  must 
verify  the  fund's  assets  without  prior 
notice  to  the  fund  twice  each  year. 

The  requirement  that  directors 
designate  access  persons  is  intended  to 
ensiire  that  directors  evaluate  the 
trustworthiness  of  insiders  who  handle 
fund  assets.  The  requirements  that 
access  persons  act  jointly  in  handling 
fund  assets,  prepare  a  written  notation 
of  each  transaction,  and  transmit  the 
notation  to  emother  designated  person 
are  intended  to  reduce  the  risk  of 
misappropriation  of  the  fund  assets  by 
access  persons,  and  to  ensure  that 
adequate  records  are  prepared,  reviewed 
by  a  responsible  third  person,  and 
available  for  examination  by  the 
Commission. 

The  Commission  estimates  that 
approximately  110  funds  rely  upon  the 
rule  (and  that  each  fund  offers  an 
average  of  two  separate  series  or 
portfolios  subject  to  the  rule).  It  is 
estimated  that  each  fund  spends 
approximately  2  hours  annually  in 
drafting  pertinent  resolutions  by 
directors,  24  hours  eumually  in 
preparing  transaction  notations,  and  100 
hours  aomually  in  p>erforming 
unscheduled  verifications  of  assets. 
Therefore,  the  total  annual  burden 
associated  with  this  rule  is  estimated  to 
be  13.860  hours. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  conunents 
to  Michael  E.  Bartell.  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Conmiission,  450  5th  Street, 
N.W.,  Washington,  DC  20549. 

Dated:  July  3. 1997. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-18454  Filed  7-14-97;  8:45  am] 

ULUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Fite  No.  1-12748] 

Issuer  Delisting;  Notice  of  Application 
To  Wittidraw  From  Listing  and 
Registration  (Chesapeake  Biological 
Laboratories,  Inc.,  Class  A  Common 
Stock,  $.01  Par  Value) 

July  9,  1997. 

Chesapeake  Biological  Laboratories. 
Inc.  ("Company")  has  filed  an 
application  with  the  Securities  and 
Exchange  Commission  ("Commission"), 
pursuant  to  Section  12(d)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
and  Rule  12d2-2(d)  promulgated 
thereunder,  to  withdraw  the  above 
specified  security  ("Security")  from 
listing  and  registration  on  the  Emerging 
Company  Marketplace  of  the  American 
Stock  Exchange.  Inc.  ("Amex"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Security  from 
listing  and  registration  include  the 
following: 

According  to  the  Company,  the  Board 
of  Directors  unanimously  approved  a 
resolution  on  April  23,  1997  to 
withdraw  the  Company's  Security  from 
listing  on  the  Emerging  Company 
Marketplace  of  the  Amex  in  order  to 
move  to  the  Nasdaq  Stock  Market 
National  Market.  The  Company  desires 
to  delist  its  Security  as  it  could  not 
justify  the  increased  expenses  and 
administrative  requirements  associated 
with  a  dual  listing.  The  Secvirity  was 
listed  on  Nasdaq  effective  May  27,  1997. 

The  Company  has  complied  with  the 
Rules  of  the  Amex  by  notifying  the 
Amex  of  its  intention  to  withdraw  its 
Common  Stock  from  listing  on  the 
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Exchange  by  letter  dated  May  1. 1997. 
The  Amex  has  notified  the  Company,  by 
letter  dated  May  1.  1997,  that  it  would 
not  interpose  any  objection  to  the 
Company's  appreciation  to  delist  its 
Security. 

Any  interested  person  may.  on  or 
before  July  30. 1997,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W..  Washington,  D.C.  20549.  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the 
rules  of  the  exchange  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  97-18516  Filed  7-14-97;  8:45  am] 
BILLING  CODE  80ia-16-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


\ 


[Retoas*  No.  34-38820;  Rl«  No.  SR-OTC- 
%  97-05] 

Self-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  of  a  Proposed  Rule  Change 
Relating  to  the  Establishment  of 
Procedures  to  Distinguish  Repurchase 
Transactions  and  Other  Rnancing 
Transactions  From  Securities  Pledges 

July  7, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  14,  1997.  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  (File  No.  SR-DTC-97-05)  as 
described  in  Items  I,  II,  and  III  below, 
which  items  have  been  prepared 
primarily  by  DTC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
DTC's  Collateral  Loan  Program  ("CLP") 


procedures  ^  to  enable  DTC's 
participants  to  distinguish  repurchase 
transactions  ("repos  ")  and  other  types  of 
financing  transactions  from  pledges  of 
securities. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
sunmiaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

According  to  DTC,  many  of  its 
participants  use  the  CLP  to  effect 
repurchase  transactions  ("repos").  The 
CLP's  current  procedures  do  not 
differentiate  between  a  securities 
transaction  that  involves  the  transfer  of 
the  entire  interest  in  securities  (i.e.,  as 
in  a  repo  transaction)  from  a  securities 
transaction  that  involves  the  transfer  of 
a  security  interest  or  other  limited 
interest  in  the  securities  [i.e.,  a  pledge). 

The  proposed  rule  change  implements 
procedures  that  allow  DTC's 
participants  to  distinguish  repos  or 
other  types  of  financing  transactions 
from  pledges  of  collateral.  Under  the 
proposed  rule  change,  any  orgaiiization 
that  is  eligible  to  establish  a  pledgee 
account  [i.e.,  "receiver")  at  DTC  may 
establish  a  repo  account.  Consequentiy, 
a  participant  engaging  in  a  repo  or  other 
type  of  financing  transaction  will  be 
able  to  deliver  securities  to  the 
receiver's  repo  account  instead  of  the 
receiver's  pledgee  account.  DTC  will 
deem  instructions  to  deliver  securities 
to  a  repo  account  as  instructing  DTC  to 
transfer  to  the  receiver  the  entire 
interest  in  the  securities  and  not  just  a 
security  interest  or  other  limited 
interest. 

According  to  DTC's  proposed 
procedures  for  repo  accounts,  the 
operation  of  a  rejK)  account  will  be 
identical  to  the  operation  of  a  pledgee 
account.  As  with  a  pledgee  account:  (1) 


■  15  U.S.C.  788(bKl). 


*  A  copy  of  DTC's  procedures  for  repo  accounts 
is  attached  as  Elxhibit  2  to  DTC's  proposed  rule 
change,  which  is  available  for  inspection  and 
copying  at  the  Commission's  Public  Reference 
Room  or  through  DTC. 

'  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC. 


The  voting  rights  on  securities  credited 
to  a  repo  account  will  be  assigned  to  the 
participant  that  delivered  the  seciuities 
to  the  repo  account;  (2)  cash  dividend 
and  interest  payments  and  other  cash 
distributions  on  the  securities  will  be 
credited  to  the  account  of  the  delivering 
participant;  (3)  distributions  of 
securities  for  which  the  ex-distribution 
date  is  on  or  prior  to  the  payable  date 
or  in  which  the  distribution  is  payable 
in  a  different  security  will  be  credited 
to  the  account  of  the  delivering 
participant;  and  (4)  any  stock  splits  or 
other  distributions  of  the  same 
securities  for  which  the  ex-distribution 
date  is  after  the  payable  date  will  be 
credited  to  the  repo  account  of  the 
receiver.  Also,  the  reports  and 
statements  that  DTC  .sends  to 
participants  and  receivers  for 
transactions  involving  repo  accounts 
will  be  the  same  as  the  reports  that  DTC 
generates  for  a  pledgee  account  except 
that  such  reports  and  statements  will 
carry  a  repo  account  number. 

DTC  will  accept  instructions  solely 
from  a  receiver  with  respect  to  the 
disposition  of  securities  credited  to  the 
receiver's  repo  account.  The  receiver 
may  instruct  DTC  to  deliver  securities 
credited  to  its  repo  account  to  its  DTC 
participant  account  if  the  receiver  is 
also  a  DTC  participant  or  to  any  other 
DTC  participant  account.  Any  receiver 
that  instructs  DTC  to  deliver  securities 
credited  to  its  repo  account  to  another 
receiver  or  to  a  DTC  participant  other 
than  the  original  delivering  participant 
will  be  required  to  provide  DTC  with 
certain  warranties  and  must  indemnify 
DTC.  its  stockholders,  and  certain 
employees  against  potential  liability. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(F)  of 
the  Acf  and  the  rules  and  regulations 
thereunder  because  it  will  facilitate  the 
processing  of  repo  and  other  types  of 
financing  transactions  through  DTC's 
facilities  and  therefore,  is  consistent 
with  DTC's  obligations  to  safeguard 
securities  and  funds  in  DTC's  custody  or 
control  or  for  which  it  is  responsible. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
developed  through  discussions  with 


'  15  U.S.C  78q-l(b)(3)(F). 
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several  participants.  Written  comments 
from  DTC  participants  or  others  have 
not  been  sohcited  or  received  on  the 
proposed  rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commiauon  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  DTC  consents,  the 
Commission  will. 

(A)  By  order  approve  such  proposed 
rule  change  or; 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  the  file  number  SR-DTC-97-05 
and  should  be  submitted  by  Aug\ist  5, 
1997. 

For  the  Commission  by  the  Division  of 
Market  RegulatioD,  pursuant  to  delegated 
authority^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 
[FR  Doc,  97-18455  Filed  7-14-97;  8:45  am) 

BIUJNQ  CODE  8010-01-M 


»17CFR200  30-3(a)(12). 


SOCIAL  SECURITY  ADMINISTRATION 

Administration  of  Plans  for  Achieving 
Setf-Suppon  (PASS);  Public  Forums 

AGENCY:  Social  Security  Admimstration 

(SSA). 

ACTKM:  Notice. 

PLACES  AND  TIMES  OF  PtMUC  FORUMS: 

St.  Paul,  Minnesota,  July  25,  1997,  9:00 
a.m.-l:00  p.m. — State  Office  Building, 
House  of  Representatives.  Hearing 
Room  #10, 100  Constitution  Avenue. 
St.  Paul.  MN  55111 

Denver.  Colorado.  July  31. 1997. 10:00 
a.m.-12:00  noon,  and  1:00  p.m.-3:00 
p.m.— Holiday  Inn-Southeast,  3200  S. 
Parker  Road,  Aurora,  CO  80014. 

SUPPLEMENTARY  INFORMATION: 

Type  of  Meeting:  The  forums  are  open 
to  the  public.  Individuals/organizations 
wishing  to  present  oral  statements 
should  register  with  the  Social  Security 
Administration  (SSA)  prior  to  the  date 
of  the  forum. 

Purpose:  SSA  is  seeking  information 
and  suggestions  from  the  public  about 
its  administration  of  Plans  for  Achieving 
Self-Support  (PASS),  a  Supplemental 
Seciuity  Income  (SSI)  provision.  SSI  is 
a  federal  needs-based  program.  Under 
this  program,  PASS  is  intended  to 
increase  an  individual's  potential  to  be 
self-supporting.  It  encourages 
individuals  who  are  blind  or  disabled  to 
retiun  to  work  by  allowing  certain 
income  and  resources  to  be  excluded 
from  consideration  in  SSI  eligibility 
determinations  and  benefit 
computations.  In  so  doing,  the  income 
and  resources  used  for  goods  and 
services  purchased  in  order  to  complete 
the  PASS  will  not  be  considered  as 
countable  income  and  resources  which 
could  be  used  for  food,  clothing  and 
shelter,  and  may  allow  the  person  to 
receive  payments  up  to  the  monthly  SSI 
federal  benefit  rate  (plus  any  State 
supplementary  payment).  In  order  for 
the  provision  to  apply,  the  PASS  must 
be  approved  by  SSA.  The  PASS  must 
stipulate  a  specific  occupational  goal, 
and  specify  the  income  and  resources  to 
be  excluded  and  how  they  would  be 
used  toward  attaining  the  goal. 

SSA  is  seeking  information  on  areas 
of  particular  concern  to  the  public,  in 
order  to  improve  the  administration  of 
PASS.  While  any  information  and  all 
views  about  PASS  are  welcome,  SSA  is 
focusing  on  the  following  issues: 

SSA  is  responsible  for  evaluating  the 
feasibility  of  occupational  goals  under  a 
PASS.  What  standards  should  SSA  use 
to  determine  if  an  occupational  goal  is 
feasible  for  a  particular  individual? 

SSA  must  adso  discern  a  link  between 
the  goods  and  services  sought  through  a 


PASS  and  the  stated  goal.  What 
elements  should  we  expect  io  be  present 
in  a  plan  to  demonstrate  such  a 
connection? 

What  types  of  goods  and  services  are 
appropriate  for  a  PASS?  What  types  of 
goods  and  seivices  are  inappropriate  for 
a  PASS?  How  should  SSA  evaluate 
whether  the  planned  costs  are 
reasonable? 

PASS  recipients  must  demonstrate 
progress  under  an  approved  PASS.  How 
should  this  progress  be  evaluated  by 
SSA? 

In  response  to  concerns  about  PASS 
outcomes,  how  should  SSA  define 
success  for  the  purposes  of  a  PASS? 

Since  SSA  wants  the  use  of  PASS  to 
promote  movement  towards  financial 
independence,  how  can  SSA  increase  a 
person's  opportunity  for  success,  as  yoa 
propose  defining  it? 

Agenda:  The  forums  will  begin  with 
opening  statements  by  representatives 
from  the  Social  Security  Administration 
providing  a  historical  perspective  of  the 
PASS  provision. 

The  remainder  of  the  agenda  will  be 
devoted  to  the  presentation  of  oral 
statements  by  members  of  the  public. 
Statements  will  be  limited  to  5  minutes 
per  speaker. 

Persons  wishing  to  provide  oral 
testimony  at  the  St.  Paul  forum  should 
contact  Helen  Fitch  of  the  SSA  Regional 
Public  Affairs  Office  in  Chicago.  Illinois    ^ 
to  reserve  time  to  speak.  Telephone: 
(312)  575-4052,  E-Mail: 
chi.rpa@ssa.gov,  FAX:  (312)  575-4051, 
TTY:  (410)  965-0045  (Uura  Vogt, 
Baltimore,  MB). 

Persons  wishing  to  provide  oral 
testimony  at  the  Denver  forum  should 
contact  Rita  Salomon  of  the  SSA 
Regional  Public  Affairs  Office  in 
Denver,  Colorado  to  reserve  time  to 
speak.  Telephone:  (303)  844-4441,  E- 
Mail:  den.rpa@ssa.gov.  FAX:  (303)  844- 
3674,  TTY:  (410)  965-0045  (Laura  Vogt, 
Baltimore,  MD). 

Persons  who  cannot  attend  the  fonmis 
but  wish  to  provide  information  or 
views  for  the  Agency's  consideration 
can  send  written  statements  to:  Mail: 
Social  Security  Administration,  PASS 
Testimony,  P.  O.  Box  17746,  Baltimore, 
MD  21235,  E-Mail: 
pass.comments@ssa.gov,  FAX:  PASS 
Testimony,  410-966-5366. 

SSA  will  allow  unscheduled 
testimony  from  members  of  the  public. 
However,  depending  on  the  number  of 
individuals/organizations  wishing  to 
present  statements,  the  time  allotted  for 
unscheduled  testimony  may  be  limited. 
For  further  information  about  PASS, 
you  may  also  contact  Steve  Fear  at  (410) 
965-9824  or  TTY  (410)  965-0045. 
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Dated:  July  10,  1997. 
Marilyn  O'Coonell, 

Acting  Associate  Commissioner  for  Program 

Benefits  Policy. 

[FR  Doc.  97-18660  Filed  7-14-97;  8:45  am) 

BILUNG  CODE  4190-29-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirenients  Agency  Information 
Collection  Activity  Under  0MB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  a  currenUy  approved 
collection.  The  ICR  describes  the  natiu^ 
of  the  information  collection  and  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  conunent  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  April  30,  1997  [62  FR  23530]. 

DATES:  Comments  must  be  submitted  on 

or  before  (Insert  30  days  from  date  of 

publication). 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Weaver,  400  Seventh  Street. 

SW..  Washington.  IX  20590.  Telephone 

202-366-2811. 

SUPPLEMENTARY  INFORMATION! 

Maritime  Administration 

Title:  Records  Retention  Schedule. 

Type  of  Request:  Extension  of 
currentiy  approved  information 
collection. 

OMB  Control  Number:  2133-0501. 

Affected  Public:  U.S.  Shipping 
Companies. 

Abstract:  Section  801,  Merchant 
Marine  Act,  1936  as  amended  (46  AFP 
U.S.C  1211)  requires  retention  of 
construction  differential  subsidy  or 
operating  differential  subsidy  records. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  audit 
pertinent  records  at  the  conclusion  of  a 
contract  when  the  contractor  was 
receiving  financial  assistance  boxn  the 
government. 

Estimated  Annual  Burden  Hours:  750 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  725-17th  Street,  NW., 


Washington,  DC  20503.  Attention  DOT 
Desk  Officer.  Comments  are  invited  on: 
whether  the  proposed  collection  of 
infortpation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimate  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued  in  Washington,  DC,  on  July  9.  1997. 
Vanester  M.  Williams, 

Clearance  Officer.  United  States  Department 
of  Transportation . 

[FR  Doc.  97-18470  Filed  7-14-97;  8:45  am) 
BILUNG  CODE  4«1fr-«2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Privacy  Act  of  1974;  Notice  To  Amend 
a  System  of  Records 

AGENCY:  National  Highway  Traffic 
Safety  Administration,  DOT. 
ACTKM:  Notice  to  amend  a  system  of 
records. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  proposes  to 
amend  a  system  of  records  notice  in  its 
inventory  of  records  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended. 

EFFECTIVE  DATE:  August  25.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Crystal  M.  Bush,  Privacy  Act 
Coordinator,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 
Telephone:  (202)  366-9713. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  establishes  a  new  routine 
use  of  the  names,  addresses,  and  other 
personal  data  in  the  system  in  order  for 
NHTSA  to  make  complaints  about  recall 
performance  available  to  applicable 
automobile  and  automobile  part 
manufactiu^rs  in  order  to  allow  them  to 
rectify  owner  complaints  and  problems. 

Dated:  July  2, 1997. 
Crystal  M.  Bush, 
Privacy  Act  Coordinator. 

DOT/NHTSA  415 

SYSraiNAME: 

Office  of  Defects  Investigation/Defects 
Information  Management  System  (ODI/ 
DIMS). 


SECURITY  CLASSIRCATKm: 
Sensitive. 

SYSTEM  location: 

U.S.  Department  of  Transportation 
(DOT),  National  Highway  Traffic  Safety 
Administration  (NHTSA),  Office  of 
Defects  LnvesUgation  (ODI),  400  7th 
Street,  SW.,  Room  5326,  Washington. 
DC  20590. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 

SYSTEM: 

Vehicle  owners. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Vehicle  identification,  vehicle 
problem,  vehicle  owner. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTHI: 
49  U.S.C.  30116. 

PURPOSE(S): 

The  agency  is  authorized  to  ensure 
that  manufacturers  recall  and  repair  or 
replace  defective  or  noncompliant 
motor  vehicles  or  items  of  motor  vehicle 
equipment  and  to  ensure  that  they  do  so 
in  an  effective  manner.  In  order  to 
determine  whether  recalls  are  necessary 
and  whether  the  recalls  are  conducted 
in  accordance  with  agency 
requirements,  safety-related  information 
from  motor  vehicle  and  motor  vehicle 
equipment  owners  are  collected  and 
analyzed  to  identify  problems  and 
trends. 

ROUTINE  USES  OF  RECORDS  MAINTAINEO  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

To  permit  the  Office  of  Defects 
Investigation  to  review  complaints 
about  defects  in  motor  vehicles  and 
items  of  motor  vehicle  equipment  in 
order  to  identify  trends  that  could  result 
in  defect  investigations;  to  make 
complaints  about  recall  performance 
available  to  applicable  manufacturers  in 
order  to  allow  them  to  rectify  owner 
complaints  and  problems;  and  to 
identify'  those  uncorrected  recall 
performance  problems  which  require 
investigation  into  the  adequacy  of  the 
notification  or  remedy  in  accordance 
with  agency  regulations. 

See  Prefatory  Statement  of  General 
Routine  Uses. 

DISCLOSURE  TO  CONSUMER  REPORTTNO 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Disc  pack  and  paper  file. 

RETRIEV  ABILITY: 

Identification  number  for  each  vehicle 
owner. 
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safeguards: 
Ck>ded  entry  numbers. 

HETEKTXJM  AND  WSPOSAL: 

Eight  years. 

SrSTBI  MANAGER(S)  AND  AiX>RESS: 

Chief.  Special  Projects  Staff,  U.S. 
Department  of  Transportation  (DOT), 
National  Highway  Traffic  Safety 
AdminisU^tion  (NHTSA),  Office  of 
Defects  Investigation,  400  7th  Street, 
SW..  Washington.  EX:  20590. 

NOnRCATION  PfKX^EOURE: 

Write  or  visit  the:  U.S.  Department  of 
Transportation  (DOT).  National 
Highway  Traffic  Safety  Administration 
(NHTSA).  Director.  Technical  Reference 
Division.  400  7th  Street,  SW., 
Washington.  DC  20590. 

R£CORO  ACCESS  PflOCEOURES: 

Same  as  "Notification  Procedure" 
above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  Procedure" 
above. 

RECORD  SOURCE  CATEGORIES: 

General  public.  State  highway  offices, 
insurance  companies,  vehicle 
manufacturers. 

EX»mONS  CLMMED  FOR  THE  SYSTEM: 

None. 

[FR  Doc.  97-18471  Filed  7-14-97;  8:45  am) 

BHXHWICOOE  4»10-a-P 


DEPAflmiENT  OF  TRANSPORTATION 
Coast  Guard 

[000  97-038] 

CtMmlcal  Transportation  Advisory 
Comfnittos;  SubcommHtss  on  the 
RsviewAJpdata  of  Vapor  Control 
Systsm  RiiBgulattons  Mssdngs 

AQBiCY:  Coast  Guard.  DOT. 
ACnON:  Notice  of  meetings. 

summary:  The  Vapor  Control  System 
(VCS)  Regulations  Review/Update 
Subcommittee  of  the  Chemical 
Transportation  Advisory  Committee 
(CTAC)  will  meet  to  continue  work  on 
developing  a  recommended  revision  of 
the  marine  vapor  control  regulations 
found  in  Title  33,  Code  of  Federal 
Regulations,  Part  154  and  Title  46,  Code 
of  Federal  Regulations,  Part  39.  The 
meetings  are  open  to  the  public. 
DATES:  The  meetings  of  the  VCS 
Subcommittee  will  be  held  on  July  22, 
1997.  from  9  a.m.  to  4  pan.  and  July  23, 
1997,  from  8  a.m  to  3  p.m.  Written 
material  and  requests  to  make  oral 


presentations  should  reach  the  Coast 
Guard  on  or  before  July  15,  1997. 
ADDRESSES:  The  meetings  of  the  VCS 
Subconunittee  will  be  held  in  the 
training  academy  conference  room  ABS 
Plaza,  16855  Northchase  Drive. 
Houston.  TX  77060.  For  directions  to 
the  meetings,  please  contact  Lieutenant 
J.J.  Plunkett,  Commandant  (G-MSO-3), 
U.S.  Coast  Guard  Headquarters,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  J.J.  Plunkett,  Commandant 
(G-MSO-3),  U.S.  Coast  Guard,  2100 
Second  Street  SW.,  Washington,  DC 
20593-0001;  telephone  202-267-0087, 
fax  202-267-4570  or  Mr.  Paul  J.  Book, 
American  Commercial  Barge  Line 
Company.  1701  East  Market  Street,  Box 
610,  Jeffersonville,  IN  47131-0610; 
telephone  (812)  288-0220.  fax  (812) 
288-0478. 

SUPPt.EMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  pursuant  to  the 
Federal  Advisory  Committee  Act,  5 
U.S.C  App.  2. 

Agenda  of  Meetings 

The  agenda  includes  the  following: 

(1)  Presentation  of  each  subcommittee 
member's  work  thus  far  and  plans  for 
the  future. 

(2)  Review  and  discussion  of  the  work 
completed  by  each  member. 

(3)  Discussion  of  joint  facility/vessel 
opportunities  for  improvements  to  the 
VCS  program.  After  meeting  together, 
the  subcommittee  members  will  form 
into  two  work  group  to  discuss  in  detain 
their  assigned  tasks.  The  two  groups  are 
Facility  VCS  work  group  and  Vessel 
VCS  work  group. 

Procedural 

These  meetings  are  open  to  the 
public.  At  the  Subcommittee 
Chairperson's  discretion,  members  of 
the  public  may  make  oral  presentations 
during  the  meetings.  Persons  wishing  to 
make  oral  presentations  at  the  meetings 
should  notify  Mr.  Book  no  later  than 
July  15,  1997.  Written  material  for 
distribution  at  the  meetings  should 
reach  the  Coast  Guard  no  later  than  July 
15,  1997.  If  you  are  submitting  material, 
and  would  like  a  copy  distributed  to 
each  member  of  the  subcommittee  in 
advance  of  the  meetings,  you  should 
submit  25  copies  to  Mr.  Boc^  no  later 
than  July  15.  1997. 

Informatian  oa  SarvicM  Cm-  Am 
Disabled 

For  information  on  facilities  or 
services  for  the  disabled  or  to  request 
special  assistance  at  the  meetings, 
contact  Lieutmant  IHunkett  as  soon  as 
possible. 


Dated:  July  2.  1997. 
Joseph ).  Angeio, 

Director  of  Standards,  \faririe  Safety  and 
Environmental  Protection. 
IFR  Doc.  97-18469  Filed  7-14-97;  8:45  am] 
BIUJNG  CODE  4S10-14-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Intetiigent  Transportation  Society  of 
Amaricat  Pubtic  NIaMng 

AGENCY:  Federal  Highway 
Administration  (FHWA).  IX)T. 
ACTION:  Correction  of  Coordinating 
Council  meeting  date. 

SUMMARY:  Notice  of  the  meeting  of  the 
Coordinating  Coimcil  of  the  Intelligent 
Transportation  Society  of  America  was 
published  in  the  Federal  Register  on 
July  8.  1997  on  page  36606.  The  correct 
Summary,  Date  and  Address  should 
read: 

"SUMMARY:  The  Intelligent 
Transportation  Society  of  America  (ITS 
AMERICA)  will  hold  a  meeting  of  its 
Coordinating  Council  on  Thursday, 
August  7,  1997." 

"DATE:  The  Coordinating  Council  of 
ITS  AMERICA  will  meet  on  Thursday, 
August  7, 1997,  10  a.m.-2  p.m." 

"ADDRESS:  San  Diego  Marriot 
Mission  Valley,  8757  Rio  San  Diego  Dr., 
San  Diego,  California  92108.  Phone  no. 
(800) 842-5329.  Fax  no.  (619) 692- 
0769." 

Issued  on:  July  10, 1997. 
Je€Erey  Luadley, 

Deputy  Director,  ITS  Joint  Program  Office. 
[FR  Doc.  97-18517  FUed  7-14-97;  8:45  am) 

BKUNQCOOE  4aie-2I-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

[DockM  No.  97-039;  Notice  f  ] 

Notice  of  Receipt  of  Petttloa  for 
Decision  That  Nonconforming  1990- 
19M  Toyota  Landcmiser  Multt- 
Pwpaae  Pasaenger  Vehtdee  Are 
Eligible  for  Importation 

AGENCY:  Natifxial  Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1990-1996 
Toyota  Landcmiser  multi-purpose 
passenger  vehicles  (MFVs)  are  eligible 
for  importation. 


:  This  notice  announces  receipt 
by  the  National  Highway  Traffic  Safety 
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Administration  (NHTSA)  of  a  petition 
for  a  decision  that  1990-1996  Toyota 
Landcmiser  MPVs  that  were  not 
originally  manufactiu^d  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  August  14,  1997. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket  Section, 
Room  5109,  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW,  Washington,  DC  20590.  (Docket 
hours  are  from  9:30  a.m.  to  4  p.m.) 
FOR  FURTHER  MFORMATION  CONTACT: 
George  EntwisUe,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFOmiATION: 

Background 

Under  49  U.S.C.  §  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  §  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Roister. 

Champagne  Imports.  Inc.  of  Lansdale, 
Pennsylvania  ("Champagne") 
(Registered  Importer  90-009)  has 
petitioned  NHTSA  to  decide  whether 
1990-1996  Toyota  Landcmiser  MPVs 


are  eligible  for  importation  into  the 
United  States.  The  vehicles  which 
Champagne  believes  are  substantially 
similar  are  the  1990-1996  Toyota 
Landcruisers  that  were  manufactiu^d 
for  importation  into,  and  sale  in,  the 
United  States  and  certified  by  their 
manufacturer,  Toyota  Motor 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1990-1996 
Toyota  Landcruisers  to  their  U.S. 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

Champagne  submitted  information 
with  its  petition  intended  to 
demonstrate  that  non-U.S.  certified 
1990-1996  Toyota  Landcruisers,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1990-1996  Toyota 
Landcmisers  are  identical  to  their  U.S. 
certified  counterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
Transmission  Shift  Lever  Sequence,  103 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  Brake  Systems, 
106  Brake  Hoses,  112  Headlamp 
Concealment  Devices,  113  Hood  Latch 
Systems,  116  Brake  Fluid,  119  New 
Pneumatic  Tires  for  Motor  Vehicles 
other  than  Passenger  Cars,  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  203  Impact 
Protection  for  the  Driver  from  the 
Steering  Control  System,  204  Steering 
Control  Rearward  Displacement.  205 
Glazing  Materials,  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems,  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
216  Roof  Cmsh  Resistance,  219 
Windshield  Zone  Intrusion,  and  302 
Flammability  of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1990-1996  Toyota 
Landcruisers  comply  with  the  Bumper 
Standard  found  in  49  CFR  part  581. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  a  lens 
marked  "Brake"  for  a  lens  with  a 
noncomplying  symbol  on  the  brake 
failure  indicator  lamp;  (b)  installation  of 


a  seat  belt  warning  lamp;  (c) 
recalibration  of  the  speedometer/ 
odometer  from  kilometers  to  miles  per 
hour. 

Standard  No.  108  Lamps.  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamp 
assemblies;  fb)  installation  of  U.S.- 
model  front  and  rear  sidemarker/ 
reflector  assemblies:  (c)  installation  of 
U.S. -model  taillamp  assemblies. 

Standard  No.  Ill  Rearview  Mirror: 
Replacement  of  the  passenger  side 
convex  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
Installation  of  a  warning  buzzer 
microswitch  and  a  warning  buzzer  in 
the  steering  lock  assembly. 

Standard  No.  118  Power  Window 
Systems:  Rewiring  of  the  power  window 
system  so  that  the  window  transport  is 
inoperative  when  the  ignition  is 
switched  o£f. 

Standard  No.  120  Tire  Selection  and 
FUms  for  Motor  Vehicles  Other  Than 
Passenger  Cars:  Installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Installation  of  a  U.S.- 
model  seat  belt  in  the  driver's  position, 
or  a  belt  webbing  actuated  microswitch 
inside  the  driver's  seat  belt  retractor;  (b) 
installation  of  an  ignition  switch 
actuated  seat  belt  warning  light  and 
buzzer;  (c)  replacement  of  the  driver's 
side  air  bag  and  knee  bolster  (on  1995 
models)  with  U.S. -model  components; 
(d)  replacement  of  the  driver's  and 
passenger's  side  air  bags  and  knee 
bolsters  (on  1996  models)  with  U.S.- 
model  components.  The  petitioner 
states  that  non-U.S.  certified  1990-1996 
Toyota  Landcruisers  are  equipped  with 
a  combination  lap  and  shoulder 
restraint  that  adjusts  by  means  of  an 
automatic  retractor  and  releases  by 
means  of  a  single  push  button  at  each 
front  designated  seating  position,  with  a 
combination  lap  and  shoulder  restraint 
that  releases  by  means  of  a  single  push 
button  at  each  rear  outboard  designated 
seating  position,  and  with  a  lap  belt  in 
the  rear  center  designated  seating 
position. 

Standard  No.  301  Fuel  System 
Integrity:  Installation  of  a  rollover  valve 
in  the  fuel  tank  vent  line  between  the 
fuel  tank  and  the  evaporative  emissions 
collection  canister. 

The  petitioner  states  that  a  vehicle 
identification  number  (VIN)  plate  must 
be  installed  on  non-U.S.  certified  1990- 
1996  Toyota  Landcruisers  to  comply 
with  49  CFR  part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Section,  National  Highway 
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Traffic  Safety  Administration,  Room 
5109.  400  Seventh  Street,  S.W., 
Washington.  DC  20590.  It  is  requested 
but  not  required  that  10  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141  (a)(lKA)  and 
[b)(lj;  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  July  9,  1997. 
Marilynoe  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
(FR  Doc.  97-18468  Filed  7-14-97;  8:45  am) 

BtLUNG  COOC  4aiO-S«-^ 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

Indexing  the  Annual  Oparating 
Ravenuas  of  Railroads 

This  NoUce  sets  forth  the  annual 
inflation  adjusting  index  numbers 
which  are  used  to  adjust  gross  annual 
operating  revenues  of  railroads  for 
classification  purposes.  This  indexing 
methodology  will  insure  that  regulated 
carriers  are  classified  based  on  real 
business  expansion  and  not  from  the 
effects  of  inflation.  Classification  is 
important  because  it  determines  the 
extent  of  reporting  for  each  carrier. 

The  railroad's  inflation  factors  are 
based  on  the  annual  average  Railroad's 
Freight  Price  Index.  This  index  is 
developed  by  the  Bureau  of  Labor 
Statistics  (BLS). 

The  base  year  for  railroads  is  1991. 
The  inflation  index  factors  are  presented 
as  follows: 

Railroad  Freight  Index 
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Index 

Deflator 
percent 

1991   

1992  

1993      

409.5 
411.8 
415.5 
418.8 
418.17 

MOO.OO 
99.45 
98.55 

1994  

97.70 

1995  

97.85 

index 

Deflator 
percent 

1996  

417.46 

98.02 

'  Ex  Parle  No.  492,  Montana  Rail  Link,  Inc., 
and  Wisconsin  Centra/  Ltd.,  Joint  Petition  For 
Rulemalfing  Wtt)  Respect  To  49  CFR  1201,  B 
I.C.C.  2d  625  (1992),  raised  the  revenue  clas- 
sificatton  level  lor  Class  I  railroads  from  $50 
million  to  $250  million  (1991  dollars),  effective 
for  the  reporting  year  beginning  January  1 , 
1992.  Ttie  Class  II  threshokj  was  also  revised 
to  reftoct  a  ret)asing  from  $10  million  (1978 
dollars)  to  $20  miUlon  (1991  dollars). 

Effective  Date:  January  1,  1996. 

For  Further  Information  Contact: 
Scott  Decker  (202)  565-1531.  (TDD  for 
the  hearing  impaired:  (202)  565-1695). 

By  the  Board,  Vernon  A.  Williams, 
Secretary. 

Vernon  A.  WUlUms. 
Secretary. 
[FR  Doc  97-18542  Filed  7-14-97;  8:45  am) 

aiLLINQCOOE  4aiS-0»-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  32963] 

Steuben  County  Industrial 
Development  Agency — Acquisition 
Exemption — Line  of  Bath  and 
Hammondsport  Railroad  Company 

agency:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502,  exempts  from  the  prior  approval 
requirements  of  49  U.S.C.  10902,  the 
acquisition  by  Steuben  County 
Industrial  Development  Agency  of  7.83 
miles  of  rail  line  belonging  to  Bath  and 
Hammondsport  Railroad  Company, 
between  milepost  0.85  at  Bath,  NY,  and 
milepost  8.68  at  Hammondsport,  NY. 
DATES:  This  exemption  will  be  effective 
on  August  14,  1997.  Petitions  to  stay 
must  be  filed  by  July  30, 1997,  and 
petitions  to  reopen  must  be  filed  by 
August  11,  1997. 

ADDRESSES:  Send  pleadings  referring  to 
STB  Finance  Docket  No.  32963  to:  (1) 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  tkintrol  Unit,  1925  K 
Street,  N.W.,  Washington,  DC  20423- 
0001;  and  (2)  Petitioner's  representative: 
John  F.  Leyden,  Sullivan  &  Leyden,  P.C, 
110  North  Main  St.,  Wayland.  NY 
14572. 

FOR  FURTHER  INFORMATION  CONTACT': 
Beryl  Gordon,  (202)  565-1600.  [TDD  for 
the  hearing  impaired:  (202)  565-1695.) 


SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  DC  News  & 
Data,  Inc.,  1925  K  Street,  N.W.,  Suite 
210,  Washington,  EXD  20006.  Telephone: 
(202)  289-4357/4359.  (Assistance  for 
the  hearing  impaired  is  an^ailable 
through  TDD  services  (202)  565-1695.) 

Decided:  July  1.  1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vemon  A.  Williams, 
Secretary. 

[FR  Doc.  97-18543  Filed  7-14-97;  8:45  am) 
BtLUNQ  CODE  M15-00-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Summary  of  Pracadant  Opinions  of  the 
General  Counsel 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Veterans 
Affairs  (VA)  is  publishing  a  summary  of 
legal  interpretations  issued  by  the 
Department's  General  Counsel  involving 
veterans'  benefits  under  laws 
administered  by  VA.  These 
interpretations  are  considered 
precedential  by  VA  and  will  be  followed 
by  VA  officials  and  employees  in  future 
claim  matters.  The  summary  is 
published  to  provide  the  public,  and,  in 
particular,  veterans'  benefit  claimants 
and  their  representatives,  with  notice  of 
VA's  interpretation  regarding  the  legal 
matter  at  issue. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
L.  Lehman,  Chief,  Law  Library, 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420,  (202)  273-6558. 
SUPPLEMENTARY  INFORMATION:  VA 
regulations  at  38  CFR  2.6(e)(9)  and 
14.507  authorize  the  Department's 
General  Counsel  to  issue  wrritten  legal 
opinions  having  precedential  effect  in 
adjudications  and  appeals  involving 
veterans'  benefits  under  laws 
administered  by  VA.  The  (^neral 
Counsel's  interpretations  on  legal 
matters,  contained  in  such  opinions,  are 
conclusive  as  to  all  VA  officials  and 
employees  not  only  in  the  matter  at 
issue  but  also  in  future  adjudications 
and  appeals,  in  the  absence  of  a  change 
in  controlling  statute  or  regulation  or  a 
superseding  written  legal  opinion  of  the 
General  Counsel. 

VA  publishes  summaries  of  such 
opinions  in  order  to  provide  the  public 
with  notice  of  those  interpretations  of 
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the  General  Counsel  that  must  be 
followed  in  future  benefit  matters  and  to 
assist  veterans'  benefit  claimants  and 
their  representatives  in  the  prosecution 
of  benefit  claims.  The  full  text  of  such 
opinions,  with  personal  identifiers 
deleted,  may  be  obtained  by  contacting 
the  VA  official  named  above. 

VAOPGCPREC  11-97 

Questions  Presented 

a.  Do  any  of  the  amendments  to  the 
Department  of  Veterans  Affairs  (VA) 
Schedule  for  Rating  Disabilities 
pertaining  to  ratings  for  mental 
disorders,  which  became  effective 
November  7,  1996,  contain  liberalizing 
criteria? 

b.  Must  the  Board  of  Veterans' 
Appeals  (Board)  remand  claims 
involving  ratings  for  mental  disorders 
which  were  pending  on  November  7, 
1996,  to  permit  the  agency  of  original 
jurisdiction  (AOJ)  to  consider  the  effect 
of  the  amended  regulations  in  the  first 
instance? 

Held 

a.  Questions  as  to  whether  any  of  the 
recent  amendments  to  VA's  rating 
schedule  pertaining  to  mental  disorders 
are  more  beneficial  to  claimants  than 
the  previously-existing  provisions  must 
be  resolved  in  individual  cases  where 
those  questions  are  presented.  The 
determination  as  to  whether  a  particular 
amended  regulation  is  more  favorable  to 
a  claimant  than  the  previously-existing 
regulation  may  depend  upon  the  facts  of 
the  particular  case. 

b.  Where  a  regulation  is  amended 
during  the  pendency  of  an  appeal  to  the 
Board  of  Veterans'  Appeals  (Board),  the 
Board  must  first  determine  whether  the 
amended  regulation  is  more  favorable  to 
the  claimant  than  the  prior  regulation, 
and,  if  it  is,  the  Board  must  apply  the 
more  favorable  provision.  Under 
VAOPGCPREC  16-92  (O.G.C.  Prec.  16- 
92)  and  Bernard  v.  Brown,  4  Vet.  App. 
384,  393-94  (1993),  the  Board  may 
consider  regulations  not  considered  by 
the  agency  of  original  jurisdiction  if  the 
claimant  will  not  be  prejudiced  by  the 
Board's  action  in  applying  those 
regulations  in  the  first  instance.  With 
respect  to  claims  pending  on  November 
7,  1996,  which  involve  ratings  for 
mental  disorders,  the  Board  may 
determine  whether  the  amended 
regulations,  which  became  effective  on 
that  date,  are  more  favorable  to  the 
claimant  and  may  apply  the  more 
favorable  regulation,  unless  the  claimant 
will  be  prejudiced  by  the  Board's 
actions  in  addressing  those  questions  in 
the  first  instance.  The  Board  is  fr^e  to 
adopt  a  rule  requiring  notice  to  a 


claimant  when  a  pertinent  change  in  a 
statute  or  regulation  occurs  prior  to  a 
final  Board  decision  on  a  claim  and 
permitting  the  claimant  to  waive  the 
opportunity  for  a  remand  to  the  agency 
of  original  jurisdiction  for  initial 
consideration  of  the  new  statute  or 
regulation. 
Effective  Date:  March  25.  1997. 

VAOPGCPREC  12-97 

Question  Presented    • 

a.  Whether  an  attorney  representing  a 
successful  claimant  before  tlie 
Department  of  Veterans  Affairs  (VA) 
may  collect  attorney  fees  under  the 
Equal  Access  to  Justice  Act  (EAJA),  28 
U.S.C.  §  2412(d),  and  from  past-due 
benefits  under  38  U.S.C.  §  5904(d), 
without  refunding  to  the  claimant  the 
amount  of  the  smaller  fee? 

b.  If  an  attorney  may  not  collect  both 
an  EAJA  fee  and  a  section  5904(d)  fee 
without  refunding  to  the  claimant  the 
smaller  fee,  what  action  must  the  Board 
of  Veterans'  Appeals  (Board)  take  where 
the  attorney  is  otherwise  eligible  for 
attorney  fees  under  both  the  EAJA  and 
38  U.S.C.  §  5904(d)? 

c.  Where  a  case  has  been  remanded  or 
reversed  by  the  United  States  Court  of 
Veterans  Appeals  (CVA),  must  the 
Board,  as  a  matter  of  practice,  in  making 
its  determination  as  to  either  payment  of 
attorney  fees  from  past-due  benefits 
under  38  U.S.C.  §  5904(d)  or 
reasonableness  of  fee  under  38  U.S.C. 

§  5904(c)(2)  determine  whether  the 
attorney  has  received  fees  under  the 
EAJA? 

Held 

a.  The  claimant's  attorney  is 
permitted  to  seek  recovery  of  attorney 
fees  under  both  38  U.S.C.  §  5904  and  28 
U.S.C.  §2412.  Section  506(c)  of  the 
Federal  Courts  Administration  Act  of 
1992  expressly  provides  that,  where  the 
claimant's  attorney  receives  fees  for  the 
same  work  under  both  38  U.S.C. 

§  5904(d)  and  28  U.S.C.  §  2412.  the 
claimant's  attorney  must  refund  to  the 
claimant  the  amount  of  the  smaller  fee. 
The  attorney  may  keep  the  larger  of  the 
fees  recovered,  but  must  return  the 
amount  of  the  smaller  fee  to  the 
claimant. 

b.  There  is  no  authority  for  the  Board 
to  take  any  action,  such  as  offset  of  the 
amount  of  the  EAJA  fees,  to  ensure  that 
the  attorney  fulfills  his  responsibility  to 
refund  the  smaller  fee  to  the  claimant. 

c.  Where  the  case  has  been  remanded 
or  reversed  by  the  CVA,  the  Board  does 
not  have  to  first  determine  whether  the 
attorney  has  received  fees  under  the 
EAJA  to  determine  whether  attorney 
fees  are  payable  directly  by  VA  from 


past-due  benefits  under  section  5904(d). 
Where  the  attorney  fee  agreement  does 
not  require  direct  payment  by  VA  from 
past-due  benefits  under  section  5904(d), 
the  Board's  review  of  the  agreement 
under  38  U.S.C.  §  5904(c)(2),  to 
determine  whether  the  fee  is  excessive 
or  unreasonable,  may  require  the  Board 
to  determine  whether  the  attorney  has 
received  fees  under  the  EAJA  and  if  so, 
the  impact  of  the  EAJA  fees  on  the 
reasonableness  of  the  agreed-upon  fee. 
Thus,  where  a  case  has  been  remanded 
or  reversed  by  the  CVA,  the  Board,  in 
making  its  determination  as  to  whether 
the  attorney  fee  is  excessive  or 
unreasonable  under  38  U.S.C. 
§  5904(c)(2).  must  determine  on  a  case- 
by-case  basis  the  impact  of  any  attorney 
fees  received  under  the  EAJA. 
Effective  Date:  March  26,  1997. 

VAOPGCPREC  13-97 

Question  Presented 

May  a  total  disability  rating  based  on 
individual  unemployability  be  reduced 
based  solely  on  a  veteran's  removal  from 
the  "work  possible  environment"? 

Held 

There  is  no  statutory  or  regulatory 
authority  for  VA  to  reduce  a  total 
disability  rating  based  on  individual 
unemployability.  as  authorized  by  38 
CFR.  §§  3.340(a),  3.341(a).  4.16(a). 
based  solely  on  a  veteran's  removal  from 
a  "work  possible  environment."  Such 
reduction  of  a  total  disability  rating- 
based  on  individual  unemployability 
would  be  inconsistent  with  the 
requirement  of  38  C.F.R.  §  3.343(c)(1) 
that,  in  order  to  reduce  such  a  rating, 
actual  employability  be  established  by 
clear  and  convincing  evidence. 

Effective  Date:  April  7.  1997. 

VAOPGCPREC  14-97 

Question  Presented 

May  a  work  related  injury  sustained 
by  a  veteran  who  is  receiving 
employment  services  as  part  of  a 
"vocational  rehabilitation  program" 
under  chapter  31  of  title  38,  United 
States  Code,  be  considered  the  result  of 
"pursuit  of  a  course  of  vocational 
rehabilitation  under  chapter  31."  for 
purposes  of  entitlement  to 
compensation  under  38  U.S.C.  §  1151? 

Held 

An  individual  participating  in  a 
chapter  31  "vocational  rehabilitation 
program"  (as  defined  in  38  U.S.C. 
§  3101(9))  is  not,  solely  by  virtue  of  that 
status,  considered  in  "pursuit  of  a 
course  of  vocational  rehabilitation"  for 
purposes  of  38  U.S.C.  §1151.  The  intent 
of  the  section  1151  provisions  pertinent 
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to  this  matter  is  to  provide 
compensation  for  injuries  sustained 
only  as  a  result  of  pursuing  vocational 
rehabilitation  training  to  achieve 
employability,  not  as  a  result  of 
engaging  in  post-training  employment. 
Thus,  a  chapter  31  "vocational 
rehabilitation  program"  participant  who 
is  receiving  only  a  period  of 
employment  services  while  engaged  in 
post-training  employment  is  not 
pursuing  "a  course  of  vocational 
rehabilitation"  within  the  meaning  of 
section  1151  so  as  to  qualify  for 
disability  compensation  benefits  under 
that  section. 

Effective  Date:  April  7. 1997. 

VAOPGCPREC  15-97 

Questions  Presented 

a.  Are  interest  payments  received 
from  bonds  issued  by  Menominee 
Enterprises,  Inc.  countable  as  income  for 
purposes  of  determining  entitlement  to 
improved  pension? 

b.  Are  interest  payments  received 
from  such  bonds  countable  as  income 
under  the  section  306  pension  program, 
the  old  law  pension  program,  or  the 
parents'  dependency  and  indemnity 
compensation  program? 

Held 

a.  Interest  payments  received  by 
individuals  based  upon  their  status  as 
holders  of  bonds  issued  by  Menominee 
Enterprises,  Inc.,  a  corporation  formed 
upon  termination  of  Federal  supervision 
of  the  Menominee  Indian  Tribe,  must  be 
included  in  annual  income  for  purposes 
of  determining  eligibility  for  improved 
pension. 

b.  Interest  payments  received  by 
individuals  based  on  their  status  as 
holders  of  bonds  issued  by  Menominee 
Enterprises,  Inc.  are  likewise  countable 
as  income  for  purposes  of  determining 
entitlement  under  the  section  306 
pension,  old  law  pension,  and  parents' 
dependency  and  indemnity 
compensation  programs. 

Effective  Date:  April  10.  1997. 

VAOPGCPREC  16-97 

Questions  Presented 

a.  Whether,  under  Section  502  of  the 
Veterans'  Benefits  Improvements  Act  of 
1996,  which  added  section  38  U.S.C. 
§5313A,  the  period  for  which  the 
clothing  allowance  of  certain 
incarcerated  veterans  is  to  be  reduced 
begins  on  the  first  day  of  incarceration 
or  on  the  sixty-first  day  of  incarceration. 

b.  Whether  the  amendment  made  to 
38  use.  §  5121(a)  by  section  507  of  the 
Veterans'  Benefits  Improvements  Act  of 
1996,  which  increased  from  one  year  to 
two  years  the  period  for  which  accrued 


benefits  may  be  paid,  applies  only  in 
claims  involving  deaths  which  occur  on 
or  after  October  9, 1996,  the  date  of 
enactment  of  the  amendment 

Held 

a.  Section  5313A  of  title  38,  United 
States  Code,  as  added  by  section  502  of 
the  Veterans'  Benefits  Improvements 
Act  of  1996,  requires  that  the 
Department  of  Veterans  Affairs  reduce 
the  annual  clothing  allowance  payable 
under  38  U.S.C.  §  1162  to  certain 
incarcerated  veterans  by  1 /365th  for 
each  day  on  which  the  veteran  was 
incarcerated  during  the  twelve-month 
period  preceding  the  date  on  which  the 
payment  of  the  allowance  would  be  due, 
beginning  with  the  sixty-first  day  of  the 
period  of  incarceration. 

b.  Section  5121(a)  of  tide  38.  United 
States  Code,  as  amended  by  section  507 
of  the  Veterans'  Benefits  Improvements 
Act  of  1996,  which  authorizes  payment 
of  accrued  benefits  for  a  period  of  two 
years  prior  to  the  death  of  an  individual 
entitled  to  periodic  monetary  benefits  at 
death  under  existing  ratings  or  decisions 
or  based  on  evidence  on  file  at  the  date 
of  death,  is  applicable  in  claims  for 
accrued  benefits  based  on  deaths  which 
occurred  prior  to  the  October  9,  1996, 
date  of  enactment  of  the  amending 
statute  which  were  not  finally  decided 
prior  to  that  date. 

Effective  Date:  April  17,  1997. 

VAOPGCPREC  17-97 

Questions  Presented 

a.  Under  what  circiunstances  may  a 
veteran  attending  school  as  part  of  a 
vocational  rehabilitation  program  under 
chapter  31  of  title  38,  United  States 
Code,  be  paid  directly  for  "tuition,  fees, 
and  miscellaneous  expenses,  etc."? 

b.  Can  such  payment  for  "tuition, 
fees,  and  miscellaneous  expenses,  etc." 
be  withheld  to  satisfy  an  existing 
account  receivable  for  overpayment  of 
subsistence  allowance  under  the  chapter 
31  program? 

Held 

1.  When  VA,  in  its  discretion, 
determines  the  facts  and  equities  of  the 
individual  circumstances  so  warrant,  it 
may  directly  reimburse  an  eligible 
veteran  for  the  costs  of  tuition  and  fees, 
necessary  supplies,  and  services  paid  by 
the  veteran  which  VA  retroactively 
approves  as  a  required  pari  of  a 
vocational  rehabilitation  program  under 
chapter  31  of  title  38,  United  States 
Code. 

2.  VA  may  deduct  the  amount  of  a 
veteran's  existing  VA  benefits  program 
debt  from  the  amoimt  due  the  veteran  as 
a  retroactive  chapter  31  reimbursement 
payment 


Effective  Date:  May  2, 1997. 
VAOPGCPREC  lfr-97 

Question  Presented 

Does  the  presiunption  of  service 
coruiection  established  in  38  U.S.C. 
§  1116  and  38  CFR  §§  3.307(a)(6)  and 
3.309(e)  for  diseases  associated  with 
herbicide  exposure  apply  to  both 
primary  cancers  and  cancers  resulting 
from  metastasis? 

Held 

Presumptive  service  connection  may 
not  be  established  under  38  U.S.C. 
§  1116  and  38  CFR  3.307(a)  for  a  cancer 
listed  in  38  CFR  3.309(e)  as  being 
associated  with  herbicide  exposure,  if 
the  cancer  developed  as  the  result  of 
metastasis  of  a  cancer  which  is  not 
associated  with  herbicide  exposure. 
Evidence  sufficient  to  support  the 
conclusion  that  a  cancer  listed  in 
section  3.309(e)  resulted  from  metastasis 
of  a  cancer  not  associated  with 
herbicide  exposiue  will  constitute 
"affirmative  evidence"  to  rebut  the 
presumption  of  service  cormection  for 
purposes  of  38  U.S.C.  §  1113(a)  and  38 
CFR  3.307(d).  Further,  evidence  that  a 
veteran  incurred  a  form  of  cancer  which 
is  a  recognized  cause,  by  means  of 
metastasis,  of  a  cancer  listed  in  38  CFR 
3.309(e)  between  the  date  of  separation 
from  service  and  the  date  of  onset  of  the 
cancer  listed  in  section  3.309(e)  may  be 
sufficient,  under  38  U.S.C.  §  1113(a)  and 
38  CFR  3.307(d).  to  rebut  the 
presumption  of  service  connection. 

Effective  Date:  May  2.  1997 

VAOPGCPREC  19-97 

Question  Presented 

Under  what  circumstances  may 
service  connection  be  established  for 
tobacco-related  disability  or  death  on 
the  basis  that  such  disability  or  death  is 
secondary  to  nicotine  dependence 
which  arose  from  a  veteran's  tobacco 
use  during  service? 

Held 

a.  A  determination  as  to  whether 
service  connection  for  disability  or 
death  attributable  to  tobacco  use 
subsequent  to  military  service  should  be 
established  on  the  basis  that  such 
tobacco  use  resulted  from  nicotine 
dependence  arising  in  service,  and 
therefore  is  secondarily  service 
coimected  pursuant  to  38  CFR 
§  3.310(a),  depends  upon  whether 
nicotine  dependence  may  be  considered 
a  disease  for  purposes  of  the  laws 
governing  veterans'  benefits,  whether 
the  veteran  acquired  a  dependence  on 
nicotine  in  service,  and  whether  that 
dependence  may  be  considered  the 
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proximate  cause  of  disability  or  death 
resulting  from  the  use  of  tobacco 
products  by  the  veteran.  If  each  of  these 
three  questions  is  answered  in  the 
affirmative,  service  connection  should 
be  established  on  a  secondary  basis. 
These  are  questions  that  must  be 
answered  by  adjudication  personnel 
applying  established  medical  principles 
to  the  facts  of  particular  claims. 

b.  On  the  issue  of  proximate  cause,  if 
it  is  determined  that,  as  a  result  of 
nicotine  dependence  acquired  in 
service,  a  veteran  continued  to  use 
tobacco  products  following  service, 
adjudicative  personnel  must  consider 
whether  there  is  a  supervening  cause  of 
the  claimed  disability  or  death  which 
severs  the  causal  connection  to  the 
service-acquired  nicotine  dependence. 
Such  supervening  causes  may  include 
sustained  full  remission  of  the  service- 
related  nicotine  dependence  and 
subsequent  resumption  of  the  use  of 
tobacco  products,  creating  a  de  novo 
dependence,  or  exposure  to 
environmental  or  occupational  agents. 

Effective  Date:  May  13,  1997. 

VAOPGCPREC  20-97 

Questions  Presented 

a.  What  is  the  meaning  of  the  term 
"constitutionally  psychopathic"  as  used 
in  38  CFR  §  3.354(a)? 

b.  Does  the  definition  of  insanity  in  38 
CFR  §  3.354(a)  exclude  behavior  which 
is  due  to  a  personality  disorder  or  a 
substance-abuse  disorder,  except  where 
a  psychosis  is  also  present? 

c.  What  are  the  intended  parameters 
of  the  types  of  behavior  which  are 
defined  as  insanity  in  38  CFR  §  3.354(a)? 

(1)  Does  the  definition  of  insanity 
include  behavior  involving  a  minor 
episode,  or  episodes,  of  disorderly 
conduct  or  eccentricity,  if  the  behavior 
is  due  to  a  disease? 

(2)  How  significantly  must  an 
individual's  behavior  deviate  from  his 
or  her  "normal  method  of  behavior"  for 
the  person  to  be  considered  insane 
under  38  CFR  §  3.354(a)?  Is  this  a  purely 
subjective  standard? 

(3)  What  is  the  meaning  of  the  phrase 
"interferes  with  the  peace  of  society," 
and  to  what  extent  must  an  individual 


"interfere"  with  society's  peace  to  meet 
the  definition  of  insane? 

(4)  What  is  the  meaning  of  the  phrase 
"become  antisocial  '  as  used  in  38  CFR 
§  3.354(a)? 

(5)  Are  the  "accepted  standards  of  the 
community  to  which  by  birth  and 
education  he  belongs,  "  as  referred  to  in 
38  CFR  §  3.354(a),  necessarily  identical 
with  the  "social  customs  of  the 
community  in  which  he  resides?"  If  not, 
must  an  individual  both  deviate  from 
the  standards  of  his  community  of 
"birth  and  education"  as  well  as  be 
unable  to  adapt  in  order  to  further 
adjust  "to  the  social  customs  of  the 
community  in  which  he  resides,  "  in 
order  to  meet  the  regulatory  definition 
of  insanity?  What  evidence,  if  any. 
would  be  necessary  to  establish  either  or 
both  such  community  standards? 

Held 

a.  The  term  "constitutionally 
psychopathic"  in  38  CFR  §3. 354(a) 
refers  to  a  condition  which  may  be 
described  as  an  antisocial  personality 
disorder. 

b.  Behavior  which  is  attributable  to  a 
personality  disorder  does  not  satisfy  the 
definition  of  insanity  in  section 
3.354(a).  Assuming  that  a  particular 
substance-abuse  disorder  is  a  disease  for 
disability  compensation  purposes, 
behavior  which  is  generally  attributable 
to  such  disorders  does  not  exemplify  the 
severe  deviation  from  the  social  norm  or 
the  gross  nature  of  conduct  which  is 
generally  considered  to  fall  with  the 
scope  of  the  term  insanity  and  therefore 
does  not  constitute  insane  behavior 
under  section  3.354(a). 

c.(l)  Behavior  involving  a  minor 
episode  or  episodes  of  disorderly 
conduct  or  eccentricity  does  not  fall 
within  the  definition  of  insanity  in 
section  3.354(a}. 

c.(2)  Determination  of  the  extent  to 
which  an  individual's  behavior  must 
deviate  from  his  or  her  normal  method 
of  behavior  for  piurposes  of  section 
3.354(a)  may  best  be  resolved  by 
adjudicative  personnel  on  a  case-by-case 
basis  in  light  of  the  authorities  defining 
the  scope  of  the  term  insanity. 

c.(3)  The  phrase  "interferes  with  the 
peace  of  society"  in  38  CFR  §3. 354(a) 


refers  to  behavior  which  disrupts  the 
legal  order  of  society  Determination  of 
the  extent  to  which  an  individual  must 
interfere  with  the  peace  of  society-  so  as 
to  be  considered  insane  for  purposes  of 
section  3.354(a)  may  be  resolved  by 
adjudicative  personnel  on  a  case-by-case 
basis  in  light  of  the  authorities  defining 
the  scope  of  the  term  insanity 

c.(4)  The  term  "become  antisocial"  in 
38  CFR  §  3.354(a)  refers  to  the 
development  of  behavior  which  is 
hostile  or  harmful  to  others  in  a  manner 
which  deviates  sharply  from  the  social 
norm  and  which  is  not  attributable  to  a 
personality  disorder. 

c.(5)  Reference  in  38  CFR  §  3.354(a)  to 
"accepted  standards  of  the  community 
to  which  by  birth  and  education"  an 
individual  belongs  requires 
consideration  of  an  individual's  ethnic 
and  cultural  background  and  level  of 
education.  The  regulatory  reference  to 
"social  customs  of  the  community"  in 
which  an  individual  resides  requires 
assessment  of  an  individual's  conduct 
with  regard  to  the  contemporary  values 
and  customs  of  the  community  at  large. 

EffecUve  Date:  May  22,  1997. 

VAOPGCPREC  21-97 

Question  Presented 

Are  amounts  received  as  per  capita 
distributions  of  revenues  from  gaming 
activity  on  tribal  trust  property 
considered  income  for  purposes  of 
improved  pension,  section  306  pension, 
old-law  pension,  or  parent's 
dependency  and  indemnity 
compensation  (DIC)? 

Held 

Amounts  received  by  an  individual 
pursuant  to  a  per  capita  distribution  of 
proceeds  from  gaming  on  Indian  trust 
lands  pursuant  to  the  Indian  Gaming 
Regulatory  Act  are  considered  income 
for  purpojps  of  Department  of  Veterans 
Affairs  income-based  benefits. 

Effective  Date:  May  23,  1997. 

By  Direction  of  the  Secretary. 
Mary  Lou  Keener, 
General  Counsel. 
[PR  Doc.  97-18495  Filed  7-14-97;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
IntemationaJ  Trade  Administration 

[A-1 22-047] 

Elemental  Sulphur  From  Canada:  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  January  7.  1997,  the 
Department  of  Commerce  (the 
Department)  published  in  preliminary 
results  of  its  administrative  review  of 
the  antidiunping  duty  order  on 
elemental  sulphur  from  Canada  (62  FR 
969).  This  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  December  1,  1994  through 
November  30.  1995.  We  gave  interested 
parties  an  opportunity  to  comment  on 
our  preliminary  results.  Based  upon  our 
analysis  of  the  comments  received,  the 
results  presented  in  the  preliminary 
results  of  review  have  changed. 

We  determine  that  sales  have  been 
made  below  normal  value  ("NV")  by 
companies  subject  to  these  reviews. 
Thus,  we  will  instruct  U.S.  Customs  to 
assess  antidumping  duties  based  on  the 
difference  between  the  export  price 
("EP")  and  the  NW. 
EFFECTIVE  DATE:  July  15. 1997. 
FOA  FURTHER  MFORMATION  CONTACT:  Rick 
)ohnson  or  Jean  Kemp,  Office  of 
Antidiunping  and  Countervailing  Duty 
Enforcement.  Import  Administration. 
Intematioaal  Trade  Administration. 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue.  N.W., 
Washington.  D.C.  20230;  telephone: 
(202) 482-3793. 

SUPPLaHENfTARY  INFORMATKW: 

Tbe  Applicabte  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  refer  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendJnents  made 
to  the  Tariff  Act  of  1930  (the  Act)  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
ciurent  regulations,  as  amended  by  the 
interim  regulations  published  in  the 
Federy  Kagister  on  May  11.  1995  (60 
FR  25130). 

Backgreaad 

On  January  7,  1997.  the  Department 
published  in  the  federal  Re^ater  (62 


FR  969)  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  elemental 
sulphur  firom  Canada  (hereafter  referred 
to  as  "Preliminary  Results").  We  gave 
interested  parties  an  opportimity  to 
comment  on  our  preliminary  results.  We 
received  written  comments  on  February 
10  and  February  21. 1997  from  Mobil 
Gil  Canada  ("Mobil")  and  Husky  Oil 
Canada  ("Husky"),  respondents;  and 
from  petitioners.  Pennzoil  and  Freeport 
McRoran. 

No  antidumping  duty  absorption 
request  was  made  by  interested  parties, 
therefore  for  this  review  we  have  not 
made  a  determination  of  whether 
antidumping  duties  have  been  absorbed. 

Under  the  Act.  the  Department  may 
extend  the  deadline  for  completion  of 
administrative  reviews  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit  of 
365  days.  On  August  5;  1996.  the 
Department  extended  the  time  limits  for 
the  preliminary  and  final  results  in  this 
case.  See  Elemental  Sulphur  from 
Canada:  Extension  of  Time  Limit  for 
Antidumping  Duty  Administrative 
Review  61  FR  40604  (1996). 

We  have  now  completed  the 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  these  reviews  are 
shipments  of  elemental  sulphur  from 
Canada.  This  merchandise  is  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheadings  2503.10.00, 
2503.90.00,  and  2802.00.00.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  for  U.S.  Customs 
purposes,  the  written  description  of  the 
scope  of  this  finding  remains 
dispositive. 

Interested  Pwty  CoimDentB 

HusJcy 
Comment  1 

Petitioners  allege  that  Husky's 
reported  liquid  sulphur  cost  of 
manufacturing  at  one  plant  is 
understated  as  a  result  of  Husky's 
allegedly  improper  allocation  of  certain 
common  costs.  Petitioners  argue  that 
Husky's  treatment  of  these  costs 
essentially  is  based  on  what  they  claim 
to  be  the  "faulty"  premise  that  these 
costs  are  purely  indirect  costs  and  that 
the  other  three  cost  centers  at  the 
facility  (pouring,  forming,  and  remelt) 
contain  the  only  costs  incurred  Ux 
direct  production  activity  at  this  facility. 
The  result,  according  to  petitiooeis.  is  a 
distortive  allocation  because  liquid 
sulphur  is  handled  at  the  plant  in 
question,  sulphur  is  stored  in  major 


block  storage  &cilities  there,  and 
significant  costs  are  associated  with 
these  activities. 

Furthermore,  petitioners  point  to 
Husky's  reported  pouring  costs  (which 
cannot  be  zero  in  any  month,  according 
to  petitioners),  as  an  impossible  result, 
given  that  block  storage  was  performed 
at  this  plant  throughout  the  POR. 
Additionally,  petitioners  assert  that  the 
conunon  costs,  as  a  percentage  of  total 
costs  at  this  plant,  are  such  that  these 
common  costs  caiuiot  be  purely  indirect 
costs  that  may  be  allocated  to  other  cost 
centers. 

Finally,  petitioners  allege  that 
Husky's  treatment  of  these  common 
costs  departs  from  the  Department's 
sulphur  cost  methodology,  as  found  in 
the  preliminary  results  of  the  1992/93 
and  1993/94  reviews,  by  assigning 
liquid  sulphur  handling  and  block 
storage  costs  to  the  process  of  forming, 
thereby  vmderstating  the  cost  of 
manufacture  (COM)  of  liquid  sulphur. 

Husky  rebuts  petitioners'  contention, 
stating  foremost  that  the  facility  in 
question  is  a  forming  facility.  Therefore, 
the  vast  majority  of  operating  (and 
indirect)  costs  are  related  solely  to  the 
forming  process,  even  if  the  Department 
allocates  some  costs  to  the  liquid 
sulphur  input  for  purposes  of  the 
antidumping  proceeding. 

Husky  states  that  the  functional  unit 
in  question  is  not  a  direct  op>erating  cost 
unit,  but  instead  is  the  unit  where 
general  facility  and/or  indirect  costs  are 
booked.  Husky  maintains  that  the 
Department's  treatment  of  these  costs  in 
its  preliminary  results  of  the  1992/93 
and  1993/94  reviews  arose  from  the  fact 
that  the  Department  mistook  this 
functional  unit  to  be  a  direct  cost  uniL 
Husky  claims  that  it  has  clarified  the 
issue  in  the  current  review,  and  that  the 
Department  therefore  properly  accepted 
Husky's  allocation  of  these  indirect 
costs  for  this  review. 

Further,  Husky  claims  that  all  direct 
costs  related  to  liquid  sulphur  have 
been  allocated.  According  to  Husky,  the 
insignificant  percentage  of  the  facility's 
total  costs  accounted  for  by  the  two 
functional  imits  considered  joint  costs 
by  the  Department  is  consistent  with  the 
fact  that  all  of  the  activities  at  this 
facility  are  related  to  forming. 

With  regard  to  petitioners'  assertion 
concerning  the  feasibility  of  having  zero 
block  storage  costs  in  any  month,  Husky 
states  that  the  record  shows  otherwise 
for  the  period  of  review.  Husky  explains 
this  by  noting  that  when  it  forms  til  of 
the  sulphur  collected  from  its  gas 
production,  it  does  not  incur  costs  for 
pouring  sulphur  to  block  or  maintaining 
the  block.  Therefcxe,  Husky  maintains 
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that  only  when  it  pours  to  block  does  it 
incur  such  expenses. 

Husky  also  points  to  the  fact  that 
Husky's  operating  costs  for  liquid 
sulphiu'  at  the  plant  in  question  are 
virtually  identical  to  its  operating  costs 
for  liquid  sulphiu  at  another  plant 
(about  which  petitioners  have  not  made 
the  same  allegation).  Husky  asserts  that 
this  fact  shows  that  Husky's  allocation 
of  costs  to  the  liquid  input  are  thus 
reflective  of  the  actual  operating  costs 
incurred  to  produce  the  liquid  input  at 
this  plant. 

Department's  Position:  In  the  final 
results  of  review  for  the  1992/93  and 
1993/94  periods,  the  Department  agreed 
with  Husky  that  the  "common"  costs  for 
this  facility  should  be  allocated  to  all  of 
the  direct  cost  centers  at  that  facility. 
Moreover,  we  stated  that  it  is  reasonable 
that  this  facility's  "common"  cost  center 
should  be  treated  as  general  expenses 
and  allocated  to  the  three  functional 
units  because  the  other  cost  centers  are 
direct  and  this  facility  must  incur 
common  (indirect)  expenses.  Therefore, 
we  concluded  that  it  was  appropriate  to 
allocate  these  common  costs  to  all 
functional  units  of  the  facility  based  on 
direct  costs.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Elemental  Sulphur  fmm 
Canada  (1992/93  and  1993/94)  ("1992/ 
93  and  1993/94  Final  Results") 
published  conciurenUy  with  this  notice 
of  final  results. 

In  the  current  review,  in  its 
September  4.  1996  submission  to  the 
Department  (at  page  12).  Husky 
describes  the  unit  in  question  as  a 
common  cost  unit  which  covers  three 
direct  functional  units — forming, 
pouring,  remelt — for  a  particular 
facility.  Husky  further  states  that  "all 
costs  charged  to  this  common  unit  are 
allocable  to  sulphur  production,  and 
were  reported  in  the  colunm  'allocated 
general  expenses.' " 

With  regard  to  petitioners'  assertion 
that  there  cannot  be  zero  pouring  costs 
when  block  storage  was  performed 
throughout  the  POR,  we  agree  with 
Husky  that  record  evidence  submitted 
by  Husky  shows  otherwise.  Moreover, 
we  do  not  find  it  utu^asonable  to  accept 
the  fact  that,  when  all  sulphur  collected 
from  gas  production  is  formed,  Husky 
incurs  no  costs  at  this  facility  for 
poiuing  sulphur  to  block  or  maintaining 
the  block. 

Based  on  the  Department's 
determinations  in  the  two  prior  reviews 
regarding  the  treatment  of  costs  in  this 
cost  center,  and  information  on  the 
record  of  this  review,  we  determine  that 
Husky  properly  allocated  these  common 
(and  indirect)  costs  in  calculating  cost  of 
manufacture  for  liquid  sulphiu. 


Comment  2 

Petitioners  argue  that  Husky 
misallocated  the  complex-wide  costs 
incurred  for  production  of  all  joint 
products  at  one  facility.  Because 
conmion  cost  centers  are  part  of  the 
complex,  some  portion  of  complex-wide 
costs,  such  as  certain  administrative  and 
communications  expenses,  necessarily 
are  attributable  to  activities  that  occur  in 
the  conunon  cost  centers.  However, 
according  to  petitioners,  since  Husky 
allocated  none  of  the  complex-wide 
costs  to  a  specific  common  cost  center, 
it  improperly  allocated  zero  complex- 
wide  costs  to  the  processes  of  liquid 
sulphur  handling  at  the  facility  and 
operation  of  the  block  storage  facilities. 
Petitioners  assert  that  imder  generally 
accepted  cost  accoimting  principles,  it 
is  proper  to  allocate  the  costs  recorded 
in  a  particular  indirect  cost  center  to  all 
cost  centers  that  benefit  from  the 
services  provided  by  that  particular 
indirect  cost  center. 

Finally,  petitioners  maintain  that  this 
underallocation  of  the  complex-wide 
cost  to  sulphur  results  in  a 
corresponding  imderallocation  of 
depreciation  to  sulphur. 

Husky  maintains  that  common  costs 
were  properly  allocated  to  all  direct 
functional  units  related  to  both  liquid 
and  formed  sulphur,  based  on  each 
direct  functional  unit's  percentage  of 
operating  costs  within  the  facility,  and 
complex-wide  common  costs  and 
utilities  were  allocated  on  the  same 
basis.  Petitioners'  proposed  allocation, 
according  to  Husky,  is  inappropriate  in 
that  common  costs  would  be  allocated 
to  other  common  cost  units.  Husky 
claims  that  petitioners  have  failed  to 
establish  any  basis  for  allocating 
complex-wide  common  costs  to  the 
other  indirect  cost  units.  Nevertheless. 
Husky  argues  that  the  inclusion  of 
common  cost  units  in  the  allocation 
does  not  alter  the  results,  as  long  as 
common  costs  for  the  gas  plant  and 
conmion  costs  for  the  sulphur  handling 
facilities  are  both  accounted  for  in  the 
equation. 

Department's  Position:  As  evidenced 
in  our  position  on  Comment  One  of  the 
1992/93  and  1993/94  Final  Results,  the 
Department's  practice  in  these  reviews 
has  been  to  allocate  common  (general) 
costs  based  on  the  direct  cost  centers 
which  relate  to  the  functional  units 
within  the  facility.  See  1992/93  and 
1993/94  Final  Results.  Because,  as  we 
noted  above,  the  common  cost  unit  at  a 
particular  facility  is  an  indirect  imit,  we 
find  that  Husky  reported  the  cost 
information  in  accordance  with  the 
Department's  practice  of  allocating 
general  costs  by  allocating  complex- 


wide  conunon  costs  based  on  direct  cost 
centers.  Based  on  the  above,  petitioners' 
argument  with  respect  to  depreciation  is 
therefore  moot. 

Comment  3 

Petitioners  claim  that  Husky  failed  to 
report  the  sulphur  handling  costs  prior 
to  a  certain  point  in  the  sulphur 
production  process  at  one  plant. 
Petitioners  note  that  the  Department  has 
instructed  Husky,  in  the  previous  two 
reviews,  to  report  all  costs  "incurred  by 
each  facility  e^er  sulphur  recovery, 
including  .  .  .  liquid  sulphur  storage." 
Petitioners  maintain  that  these  costs 
which  Husky  has  not  reported  are 
incurred  after  liquid  sulphur  is 
produced  at  the  plant,  and  thus  are 
sulphur  costs  under  the  Department's 
methodology,  regardless  of  where  these 
costs  are  recorded  in  Husky's 
accounting  system. 

Furthermore,  petitioners  argue  that 
there  must  be.  at  the  least,  labor  and 
maintenance  costs  in  addition  to  energy 
costs  incurred  for  operating  one  of  the 
two  assets  allegedly  omitted  in  Husky's 
cost  reporting. 

Petitioners  assert  that  given  Husky's 
alleged  reporting  deficiencies,  the 
Department  should  rely  on  facts 
available  to  determine  the  liquid 
sulphur  storage  costs  incurred  prior  to 
a  certain  point  at  this  plant. 

Husky  notes  that  it  nas  stated  for  the 
record  that  no  sulphur  handling  costs 
are  incurred  prior  to  those  associated 
with  the  point  in  the  sulphur 
production  process  identified  by 
petitioners.  Husky  argues  that  its 
reporting  is  consistent  with  the 
Etepartment's  prior  decisions  on  the 
appropriate  split-off  point  [i.e., 
subsequent  to  the  sulphur  recovery 
unit). 

Department's  Position:  Husky  has 
certified  for  the  record  that  no  sulphur 
handling  costs  are  incurred  prior  to 
those  associated  with  the  point  in  the 
sulphur  production  process  identified 
by  petitioners.  However.  Husky's 
statement  seems  to  be  founded  on  the 
presumption  that  if  a  cost  has  been 
ascribed  to  the  sulphur  recovery  unit, 
Husky  does  not  consider  that  cost  to  be 
a  sulphur  handling  cost.  In  this 
instance,  that  presiunption  stands 
against  the  £>epartment's  methodology. 
As  the  Department  stated  in 
supplemental  cost  questionnaires  in 
both  the  1992/93  and  1993/94  reviews, 
"the  reported  costs  of  manufacturing 
should  include  costs  inciured  by  each 
facility  after  sulphiu*  recovery,  including 
costs  associated  with  pouring  sulphiu' 
straight  to  block,  liquid  sulphur  storage, 
transferring  of  the  product,  and  a 
portion  of  general  facilities  costs."  See  , 
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Supplemental  Request  for  Cost 
Information  for  Husky  in  the  1992/93 
Administrative  Review,  at  page  3 
(February  2.  1996);  Supplemental 
Request  for  Cost  Information  for  Husky 
in  the  1993/94  Administrative  Review, 
at  page  3  (February  2,  1996).  This 
language  clearly  indicates  the 
Department's  determination  that  liquid 
sulphur  storage  costs  are  incurred  after 
the  sulphur  recovery  functional  unit, 
and  should  be  reported  as  a  cost  of 
manufacture  of  sulphur  for  the 
Department's  purposes.  Whether  these 
costs  are  subsumed  in  the  sulphur 
recovery  functional  unit  at  this  facility, 
as  Husky  has  stated  they  are,  is  not 
relevant  in  light  of  the  Department's 
statements  on  this  point.  That  is, 
because  liquid  sulphur  storage  occurs 
after  sulphur  recovery,  the  Department 
considers  it  to  be  a  part  of  the  COM  of 
sulphur. 

Husky  has  stated  for  the  record,  in  its 
December  6,  1996  submission,  that  the 
only  sulphur  recovery  costs  associated 
with  a  certain  tank  located  prior  to  the 
sulphur  pipeline  are  energy  costs. 
Husky  also  provided  an  estimate  of 
those  costs.  Petitioners'  assertion  that 
there  must  be  labor  and  maintenance 
costs,  in  light  of  Husky's  statement,  is 
speculative  and  not  supported  by 
evidence  on  the  record  of  this  review. 
Therefore,  we  have  taken  Husky's 
estimated  costs  provided  in  that 
submission  and  added  it  to  the  sulphur 
COM  for  the  plant. 

With  regeird  to  the  other  asset  to 
which  petitioners  have  referred  (and 
about  which  respondents  have  not 
commented).  Section  776(a)(1)  of  the 
Act  stipulates  that  if  the  "necessary 
information  is  not  available  on  the 
record  •   •   *  the  administering 
authority  •   •   •  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title."  We  have 
no  record  information  regarding  costs 
associated  with  this  other  asset. 
Therefore,  for  reasons  discussed  in  the 
analysis  memorandum,  for  the  final 
results  of  review  the  Department  has 
also  applied  the  costs  for  the  certain 
tank  discussed  above  as  facts  available 
to  this  other  asset.  We  have  not,  as 
petitioners  suggested  in  their  case  brief, 
used  block  storage  costs  as  facts 
available  to  assign  a  cost  to  liquid 
storage,  because  petitioners  have 
provided  no  basis  which  would  lead  the 
Department  to  conclude  that  block 
storage  costs  and  liquid  storage  costs  are 
in  any  way  related. 

Comment  4 

Petitioners  state  that  the  Department 
should  include  in  COP/CV  depreciation 


reflective  of  the  actual  depreciation 
costs  of  the  sulphur  handling  assets  at 
one  plant.  Petitioners  insist  that,  despite 
Husky's  claim  to  the  contrary,  Husky 
must  possess  or  have  access  to 
information  regarding  construction  costs 
for  the  plant,  because  respondent  is  an 
owner  and  one  of  the  original 
developers  of  this  plant.  Furthermore, 
petitioners  note  that  the  Department 
determined  in  the  1991/92  review  that 
it  is  distortive  for  antidumping  purposes 
not  to  assign  sulphur  handling  costs  to 
sulphur,  even  if  the  respondent  does  not 
assign  these  costs  to  sulphur  in  its 
normal  accoiuiting  records.  Therefore, 
petitioners  maintain  that  the 
Department  should  require  Husky  to 
report  the  information  available  to  it 
regarding  these  costs,  or,  if  the 
Department  does  not  obtain  this 
information,  it  should  determine 
Husky's  depreciation  for  a  particular 
sulphur  handling  asset  using  public 
information  (in  this  case,  a  newspaper 
article)  regarding  Husky's  share  of  the 
cost  of  the  asset. 

Husky  asserts  that  it  has  certified  that 
it  does  not  maintain  depreciation  by 
asset,  that  it  has  adhered  to  the 
methodology  accepted  by  the 
Department  in  an  earlier  review  of  this 
case,  and  that  the  Department  should 
not  base  Husky's  depreciation  expense 
on  a  newspaper  article  when  Husky  has 
provided  actual  data.  Furthermore, 
Husky  claims  that  petitioners' 
recommendations  for  calculating  the 
cost  of  production  result  in  a  distortion 
of  the  costs,  as  is  demonstrated  by  the 
fact  that  petitioners'  method  would  lead 
to  a  depreciation  expense  for  the 
pipeline  significantly  higher  than  the 
depreciation  expense  associated  with 
forming  the  sulphur. 

Department's  Position:  We  agree  with 
respondents.  In  the  Department's 
supplemental  cost  questionnaire  of 
November  26,  1996  (at  page  2),  we  asked 
Husky  to  indicate  whether  it  possesses 
or  can  obtain  sufficient  information  to 
determine  the  specific  depreciation 
expenses  associated  with  sulphur 
handling  assets  at  any  of  its  plants. 
Husky  clearly  stated,  in  its  IDecember  6, 
1996  response,  that  it  does  not  possess 
and  cannot  obtain  such  information, 
noting  that  under  Canadian  GAAP,  the 
net  book  value  of  property,  plant  and 
equipment  associated  with  oil  and  gas 
production  is  pooled  on  a  property-by- 
property  basis.  See  Supplemental  Cost 
Questiotmaire  Response  of  Husky  Oil 
Ltd.,  page  6  (Public  Version)  (December 
9, 1996).  Therefore,  Husky  has  reported 
depreciation  expenses  allocated  to  the 
functional  units  connected  to  sulphiu 
production  on  the  basis  of  cost.  We 
agree  that  this  methodology  is 


consistent  with  the  Department's  final 
determination  in  the  1991/92 
administrative  review  and  have 
accepted  it  here.  See  Elemental  Sulphur 
from  Canada:  Final  Results  of 
Antidumping  Finding  Administrative 
Review.  ("1991/92  Final  Results")  at 
8239,  8245  (March  4,  1996).  While 
petitioners  appear  to  believe  that  Husky 
must  nevertheless  possess  or  have 
access  to  such  information  because 
Husky  is  an  owner  and  one  of  the 
original  developers  of  the  plant,  such 
spectilation  caimot  form  the  basis  of  an 
adverse  ruling  from  the  Department 
when  it  stands  in  direct  conflict  with 
Husky's  record  statement.  Moreover, 
petitioners'  proposal  to  calculate 
depreciation  based  on  an  unaudited 
figure  from  a  newspaper  article  is  not, 
in  the  Department's  view,  in  any  way 
preferable  to  basing  depreciation  on 
actual  figures,  as  the  Department  has 
accepted  in  the  prior  three  reviews  of 
this  case.  See,  e.g.  1991/92  Final 
Results,  pp.  8245-46. 

Comment  5 

Petitioners  assert  that  Husky 
overallocated  its  crown  royalties  at  one 
facility  to  formed  sulphur  and  by  doing 
so  "greatly  understated"  its  liquid 
sulphur  COM.  According  to  petitioners, 
Husky's  method  derives  a  different  per- 
unit  Crown  royalty  expense  for  formed 
sulphur  than  for  liquid  sulphur  when 
Husky  paid  the  same  amount  of  Crown 
royalties  on  each  metric  ton  of  liquid 
sulphiu'  produced  regardless  of  whether 
that  sulphur  was  to  be  formed,  poured 
to  block  or  loaded  for  sale  in  liquid 
form.  Petitioners  claim  that  imder  the 
Department's  cost  methodology,  the 
sulphiu'  common  costs  at  a  given  plant 
are  not  divided  between  liquid  and 
formed  sulphur  based  on  production 
volume,  as  Husky  did  for  Crown 
royalties.  Rather,  petitioners  claim  that 
the  sulphur  common  costs  at  a  plant 
should  be  added  together,  and  divided 
by  the  common  production  volume  (the 
sulphur  either  formed  or  loaded  for  sale 
in  liquid  form)  at  that  plant.  Then,  the 
same  resulting  per-unit  amount  of 
common  costs  should  be  included  in  the 
COMs  of  liquid  and  formed  sulphur  for 
that  plant. 

Husky  contends  that  it  has  calculated 
royalty  correctly,  and  that  following 
petitioners'  proposed  remedy  would 
lead  to  the  "ludicrous"  result  that 
royalty  would  become  the  largest  cost 
element  of  the  cost  of  liquid  sulphur 
produced  at  the  facility  in  question, 
accounting  for  over  half  of  the  total  cost. 

Husky  notes  that,  for  Crown  royalties, 
it  paid  16^3  percent  of  the  average  price 
of  sulphur  for  each  ton  of  sulphur 
produced  at  facilities  owned  by  the 
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Crown  during  fiscal  year  1995.  Since 
liquid  and  formed  revenues  differ  (as  do 
liquid  and  formed  costs).  Husky  claims 
that  as  a  consequence,  the  average  price 
is  the  weighted  average  of  lower-priced 
liquid  sulphur  sales  and  high-priced 
formed  sulphur  sales.  Husky  stresses 
that  the  ad  valorem  nature  of  the  royalty 
charge  indicates  that  this  cost  differs 
depending  on  the  sales  price  of  the 
product.  Liquid  sulphur,  Husky 
contends,  has  a  lower  sales  price,  a 
lower  production  cost,  and  accordingly 
must  be  assigned  a  smaller  portion  of 
the  royalty  expense. 

Department's  Position:  In  the  1992/93 
and  1993/94  final  results  of  reviews 
notice,  the  Department  determined  that 
"because  sulphur  poured  to  block  must 
be  remelted  and  then  processed  through 
either  liquid  or  forming  facilities  before 
it  can  be  sold,  block  sulphur  is  not 
considered  finished  production." 
Therefore,  we  did  not  include  the  block 
volume  in  the  allocation  of  sulphur 
costs  or  the  weighted-average  COM  for 
the  final  results.  See  Comment  5  of 
1992/93  and  1993/94  Final  Results. 

Husky  has  calculated  its  royalty 
expense  for  the  facility  in  question 
based  on  the  presumption  that  there  is 
a  liquid  sulphur  cost  element  embedded 
in  the  sulphur  poured  to  block  which 
must  be  captured  in  Husky's  liquid 
sulphur  COM.  However,  based  on  the 
above-referenced  Departmental 
determination  in  the  1992/93  and  1993/ 
94  reviews  that  block  production  is  not 
finished  production,  no  royalty  expense 
should  be  allocated  to  sulphur  poured 
to  block  for  the  purposes  of  calculating 
a  liquid  sulphur  COM. 

Furthermore,  we  note  that  Husky  did 
not  have  any  sales  of  liquid  sulphur  for 
the  POR  for  the  facility  in  question. 
Therefore,  we  determine  that  all  of 
Husky's  royalty  expense  for  this  facility 
should  be  assigned  to  formed  sulphur. 
We  have  recalculated  Husky's  per  unit 
COM  for  liquid  sulphur  accordingly. 
See  Memorandum  to  the  File:  Analysis 
Memorandum  for  Husky  Oil,  Ltd.  for  the 
Final  Results  of  the  Antidumping 
Administrative  Review  of  Elemental 
Sulphur  from  Canada  (1994/95)  page  3 
(May  7, 1997). 

Comment  6 

Petitioner  claims  that  Husky's  crown 
royalty  allocation  is  distortive  because  it 
double-allocates  the  royalties  to  formed 
sulphur.  Specifically,  by  first  splitting 
the  royeilties  between  liquid  and  formed 
sulphur  based  on  production  volume, 
Husky  assigned  an  inappropriate 
portion  of  the  royalties  directly  to 
formed  sulphur.  Then,  according  to 
petitioners,  Husky  indirectly  allocated 
most  of  the  other  portion  of  the  royalties 


to  that  same  formed  sulphur  by  dividing 
that  other  portion  by  a  volume 
including  the  volume  of  formed 
sulphur. 

Husky  argues  that  its  approach  in 
calculating  the  royalty  assessed  on 
formed  sulphur  is  consistent  with  that 
taken  for  all  other  costs  incurred  in  the 
sulphur  handling  facility  (except  the 
loading  costs  which  are  assigned  to 
specific  products).  The  allocated  portion 
of  the  royalty  puyment  to  liquid 
sulphur,  according  to  Husky,  represents 
the  portion  of  the  royalty  associated 
with  the  liquid  production  processes, 
while  the  portion  charged  to  the  formed 
sulphur  is  associated  with  the  formed 
production  process. 

Department's  Position:  Because  we 
have  determined  that  all  of  Husky's 
royalty  expense  for  this  facility  should 
be  assigned  to  formed  sulphur  (see 
Comment  5),  the  question  of  double- 
allocation  is  moot. 

Comment  7 

Petitioners  assert  that  Husky  failed  to 
include  in  COM  the  cost  of  transferring 
liquid  sulphur  to  one  plant.  Petitioners 
argue  that  under  the  [Department's 
sulphur  cost  methodology,  the  cost  of 
transferring  liquid  sulphur  is  a  common 
cost,  and  as  such  must  be  included  in 
the  COMs  of  both  formed  and  liquid 
sulphur.  Furthermore,  petitioners  claim 
that,  despite  Husky's  statements  to  the 
contrary,  sulphur  trucked  from  certain 
facilities  to  another  facility  could  not 
have  all  been  formed. 

Husky  states  that  it  would  be 
economically  impractical,  and 
"completely  illogical,"  for  Husky  to 
incur  additional  expense  to  transfer 
liquid  sulphur  from  one  facility  to 
another  to  sell  the  sulphur  as  liquid  or 
to  pour  it  to  block.  Husky  stated  for  the 
record  that  it  transferred  liquid  sulphur 
to  one  plant  only  to  form  that  sulphur. 
Husky  claims  that  petitioners' 
supposition  that  Husky  would  not  know 
if  a  portion  of  the  truck  volume  was 
poured  to  block  because  Husky  noted 
that  forming  costs  cannot  be  tracked  by 
source  begs  the  question  of  whether 
Husky  actually  incurred  the 
transportation  expense  for  liquid 
production.  Husky  concludes  that  the 
allocation  of  transfer  costs  to  liquid 
sulphur  is  nonsensical  given  the  fact 
that  the  transfer  price  is  greater  than  the 
cost  of  producing  the  liquid,  and  that 
the  volume  of  sulphur  affected  is  so 
small  that  the  importance  of  the  subject 
has  been  overstated  by  petitioners. 

Department's  Position:  We  disagree 
with  petitioners'  characterization  of  the 
Department's  policy  with  regard  to 
treatment  of  the  cost  of  transferring 
liquid  sulphur.  Specifically,  petitioners 


appear  to  have  concluded  from  two 
separate  statements  from  different  prior 
reviews  that  the  Department  necessarily 
views  the  cost  of  transferring  liquid 
sulphur  during  manufacturing  as  a  cost 
of  producing  liquid  sulphur,  regardless 
of  whether  that  liquid  sulphur  is  all 
formed  during  a  particular  review 
period.  First,  petitioners  state  that  the 
Department  sp>ecifically  determined  in 
the  1991-92  review  that  costs  incurred 
in  "transferring  of  the  product"  are 
sulphur  production  costs.  See 
Memorandum  from  Joseph  A.  Spetrini 
to  Susan  G.  Esserman,  Regarding  Team 
Recommendation  Related  to  the  Cost 
Acqpunting  Treatment  of  Elemental 
Sulphur  from  Canada  in  the  1991-92 
Administrative  Review,  page  6  (public 
version)  (June  29,  1995).  Second,  they 
note  that  the  Department  wrote  in  the 
1993/94  review  that  Husky  "should 
hav"  included  the  liquid  sulphur  cos 
£    c     tain  plants  *   *   *.inthe 
calculation  of  its  weighted-average  COM 
for  !  quid  sulphur,  and  deducted  the 
forming  costs  from  the  total  reported 
sulphur  costs  to  determine  the  liquid 
sulphur  costs  at  those  plants."  See 
Memorandum  from  Holly  A.  Kuga  to 
Joseph  A.  Spetrini  in  the  1993/94 
Administrative  Review,  page  4  (public 
version)  (June  4,  1996).  FiMlly, 
petitioners  seem  to  suggest  that  Husky 
itself  has  treated  the  cost  of  transferring 
liquid  sulphur  at  certain  plants  as 
common  costs,  notwithstanding  the  fact 
that  all  liquid  sulphur  transferred 
within  these  plants  was  either  formed  or 
poured  to  block  during  the  POR.  See 
Petitioners'  Case  Brief,  page  14  (footnote 
41). 

With  regard  to  petitioners'  citation  to 
the  1991/92  review  period,  we  note  that 
the  Department  was  discussing  costs 
incurred  in  the  sulphur  handling 
facility,  such  as  the  costs  of  prilling, 
slating,  remelting,  loading,  etc.,  in 
addition  to  the  costs  of  transferring  the 
product.  The  Department  considers  the 
cost  of  prilling  to  be  associated  with 
formed  sulphur,  and  not  a  common  cost 
of  sulphur  production.  Thus,  one  cannot 
reasonably  assume  that  the  Department 
recommended  in  that  review  that  liquid 
transferral  of  the  product  must 
necessarily  t>e  a  common  cost.  Given 
that  transferral  of  liquid  sulphur  is  not 
necessarily  a  cost  of  producing  liquid 
sulphur,  petitioners'  cite  to  the  1993/94 
memorandum  concerning  the  inclusion 
of  liquid  sulphur  costs  in  Husky's 
weighted-average  COM  for  liquid 
sulphur  does  not  support  its  point  on 
this  issue. 

Lastly,  we  note  that  there  is  no 
indication  from  the  record  that  all  liquid 
sulphur  transferred  between  certain 
other  plants,  which  was  either  formed 
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or  poured  to  block  during  the  POR,  was 
formed  for  offshore  sales.  Therefore, 
petitioners'  reference  to  Husky's 
treatment  of  transferral  costs  for  these 
plants  is  inapposite.  Most  importantly, 
Husky  has  stated  for  the  record  that 
during  the  POR,  all  sulphur  transferred 
from  the  plant  in  question  was  formed 
for  offshore  sales.  See  Supplemental 
Cost  Questionnaire  Response  at  page  5 
(public  version)  (September  4,  1996). 
Contrary  to  petitioners'  allegation,  this 
statement  does  not  necessarily 
contradict  Husky's  August  2,  1996 
response,  in  which  Husky  stated  that  a 
portion  of  sulphur  from  a  certain  other 
facility  is  poured  to  block  or  formed  Jor 
offshore  sale  at  this  plant.  Specifically, 
this  earlier  response  may  be  interpreted 
as  a  general  description  of  the 
disposition  of  transferred  sulphur,  and 
not  necessarily  as  a  description 
pertaining  only  to  the  FOR.  In  contrast, 
the  September  4  submission  clearly 
indicated  that  the  applicable  time 
period  was  the  POR. 

In  this  case,  because  Husky  has 
certified  that  all  liquid  sulphur 
transferred  from  the  facility  in  question 
to  another  facility  is  formed  for  offshore 
sale,  the  cost  associated  with  that 
transfer  are  associated  with  formed 
sulphur,  not  liquid  sulphur,  much  as 
prilling  is  considered  a  cost  of  formed 
sulphur.  Because  all  of  the  sulphur  in 
question  was  sold  offshore,  this 
information  is  not  pertinent  to  our 
margin  analysis,  since  we  are  comparing 
U.S.  sales  of  liquid  sulphur  to  home 
market  sales  of  liquid  sulphur. 

Comment  8 

Petitioners  claim  that  the  Department 
should  include  an  allocated  portion  of 
plant-wide  general  facilities  expenses  at 
one  plant  in  the  calculation  of  COP/CV. 
Petitioners  assert  that  Husky  did  not 
identify  plant-wide  general  facilities 
costs  at  the  plant  or  state  whether  a 
portion  of  these  expenses  was  allocated 
to  sulphur  handling,  despite  the  explicit 
request  of  the  Department.  Thus, 
petitioners  argue  that  the  Department 
should  either  require  Husky  to  answer 
the  questions  originally  posed  in  a 
supplemental  cost  questioimaire,  or  the 
Department  should  resort  to  adverse 
facts  available  to  calculate  these  costs. 

Husky  responds  that  the  Department 
has  determined  in  every  review  since 
Husky  was  named  as  a  respondent  that 
the  gas  plant  general  facilities  expenses 
in  a  particular  lease  unit  at  the  plant  in 
question  are  not  related  in  any  way  to 
sulphur  production.  Husky  also  states 
that  the  Department  determined,  based 
on  a  verification  in  an  earlier  review, 
that  the  only  general  facilities  costs 
allocable  to  sulphur  at  this  plant  are 
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contained  in  the  sulphur  handling 
functional  unit 

Department's  Position:  In  response  to 
the  riepartment's  question  requiring 
Husky  to  identify  all  plant-wide 
expenses  incurred  relating  to  the 
operation  of  the  entire  plant  in  question. 
Husky  stated  that  its  general  facilities 
functional  units  were  distinct,  for  the 
gas  plant  and  for  the  sulphur  handling 
facility,  with  "no  overlap  of  costs."  See 
Supplemental  Cost  Questionnaire 
Response  at  page  11  (public  version) 
(September  4, 1996).  This  corresponds 
to  Husky's  description  of  the  cost 
accumulation  system  in  place  which  the 
Department  verified  in  the  1991/92 
segment  of  this  proceeding.  See 
Memorandum  to  the  File:  Elemental 
Sulphur  from  Canada:  Final  Results  of 
Antidumping  Administrative  Review 
(March  4.  1996),  at  page  2  (March  29, 
1996),  in  which  the  Department  noted 
that  "at  verification,  we  reviewed 
evidence  demonstrating  that  {a  certain 
lease}  related  solely  to  natural  gas 
production  while  {a  certain  other  lease} 
related  solely  to  sulphur  production." 
There  is  no  indication  that  the  cost 
accounting  system  has  changed  for  this 
plant  since  that  review  (while  Husky 
notes  that  there  have  been  leases  added 
since  then,  such  a  change  cannot 
reasonably  be  described  as  the  type  of 
change  in  the  accounting  system 
referred  to  on  page  D-9  of  the 
Department's  original  questionnaire  in 
this  review).  Thus,  we  find  that  Husky 
adequately  responded  to  the 
Department's  inquiry  regarding  the 
identification  of  all  plant-wide  general 
expenses  relating  to  the  operation  of  the 
entire  plant.  Furthermore,  given  the 
structure  of  cost  accounting  at  this 
plant,  Husky  was  not  compelled  to 
identify  lease  630  (another  general 
facilities  lease)  in  response  to  any  of  the 
Department's  questions:  that  lease  did 
not  apply  to  siilphiir  production  in  any 
way. 

Comment  9 

Petitioners  contend  that  the 
Department  should  obtain  information 
necessary  to  account  for  the 
depreciation  incurred  for  sulphur 
belonging  to  another  company  at  one 
plant.  Petitioners  claim  that  Husky  has 
added  the  sulphur  production  volume 
of  this  company  for  the  purpose  of 
calculating  the  per-unit  depreciation 
expense  at  this  plant,  but  has  not 
accounted  for  the  other  company's 
depreciation  associated  with  the 
additional  volume.  Furthermore, 
petitioners  note  that  Husky  has  not 
"even"  asserted  that  it  inciirs  all  of  the 
depreciation  for  the  other  company's 
production  volume,  and  that  in  this 


review,  unlike  the  1991/92  proceeding, 
petitioners  specifically  asked  the 
Department  prior  to  the  preliminary 
results  to  investigate  whether  the  other 
company  incurred  any  depreciation  for 
its  volume. 

Husky  notes  that,  in  the  1991/92 
review,  the  Department  verified  and 
accepted  Husky's  allocation  of  the 
depreciation  expense  incurred  at  this 
plant  over  the  total  production  of  Husky 
and  the  other  company.  Husky  insists 
that  it  has  followed  the  same  allocation 
methodology,  and  the  agreement 
between  the  two  companies  has  not 
changed. 

Department's  Position:  In  the  final 
results  of  the  1991/92  review,  we  stated 
that"*  *  *  it  is  appropriate  to  include 
a  certain  company's  sulphiir  production 
quantity  in  the  escalation  of  per-unit 
depreciation  expense.  Therefore,  we 
have  accounted  for  all  quantities 
processed  at  the  facility,  regardless  of 
whether  the  product  was  owned  by 
Husky,  in  establishing  the  per-unit 
depreciation  costs."  See  1991/92  Final 
Results  at  page  8246.  The  record  is  clear 
that  the  allocation  methodology 
followed  by  Husky  in  this  review  is  the 
same  as  in  the  1991/92  segment  of  this 
proceeding.  Further,  the  record  shows 
that  the  agreement  between  Husky  and 
the  other  company  has  not  changed. 
Moreover,  the  Department  verified 
Husky's  allocation  of  the  depreciation 
expense  in  the  1991-92  review.  The 
lack  of  a  verification  of  Husky  in  the 
current  segment  of  the  proceeding  is  not 
sufficient  reason  for  the  Department  to 
revisit  an  allocation  methodology  which 
the  Department  has  previously 
determined  to  be  appropriate,  especially 
where  the  record  indicates  that  there 
have  been  no  changes  to  the  applicable 
agreement  between  Husky  and  the  other 
company. 

Petitioners'  statement  that  Husky  has 
not  "even"  asserted  that  it  incurs  all  of 
the  depreciation  incurred  for  the  other 
company's  production  volume  is 
misleading,  as  the  Department  never 
required  Husky  to  state  what  proportion 
of  depreciation  it  incurs  for  the  other 
company's  production  volume. 
Petitioners  also  comment  that  it 
requested,  prior  to  the  preliminary 
results  of  this  review,  that  the 
Department  ask  Husky  whether  the 
other  company  incurred  depreciation 
for  its  volume.  However,  there  is  no 
indication  on  the  record  of  the  1991/92 
review  that  the  Department  based  its 
decision  to  include  the  other  company's 
sulphur  production  quantity  in  the 
calculation  of  per-unit  depreciation 
expense,  without  adjusting  for  some 
depreciation  incurred  by  the  other 
company,  on  the  fact  that  petitioners 
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had  failed  to  ask  for  such  information 
prior  to  the  preliminary  results.  In  fact, 
the  timing  of  petitioners'  comments 
regarding  depreciation  for  this  plant  was 
not  at  issue  in  the  1991/92  review. 

Finally,  we  agree  with  petitioners  that 
it  would  be  distortive  to  include  the 
other  company's  volume  in  the 
calculation  of  the  per-unit  costs  unless 
all  of  the  depreciation  incurred  in 
connection  with  the  other  company's 
volimie  was  incurred  by  Husky.  By  the 
same  token,  it  would  also  be  distortive 
to  exclude  the  other  company's 
production  volume  when  Husky  incurs 
all  of  the  depreciation.  Based  upon  the 
fact  that  Husky  followed  the  same 
allocation  methodology  from  the 
previous  review,  which  was  specifically 
verified,  and  based  on  the  fact  that  there 
have  been  no  changes  to  the  agreement 
between  Husky  and  the  other  company. 
we  are  satisfied  that  Husky  has  properly 
allocated  depreciation  for  this  plant  in 
the  current  review. 

Comment  10 

Petitioners  allege  that  Husky 
underreported  depreciation  for  sulphur 
handling  assets  at  one  facility. 
Petitioners  maintain  that  under 
generally  accepted  cost  accounting 
principles,  depreciation  of  fixed  assets 
is  based  on  acquisition  cost,  not  book 
value  (as  Husky  has  done).  Petitioners 
claim  that  the  Department  cannot  base 
depreciation  on  book  value  rather  than 
acquisition  cost  when  Husky  failed  to 
explain  and  support  its  use  of  book 
value  as  required  by  the  Department.  To 
do  so,  petitioners  argue,  would  allow 
Husky  to  arbitrarily  choose  any 
depreciation  method  that  results  in  the 
least  amount  of  depreciation  for  the 
subject  merchandise. 

Petitioners  also  note  that  Husky 
reported  no  depreciation  for  the  original 
assets  of  this  facility  that  Husky 
acquired.  However,  petitioners  maintain 
that  Husky  could  not  have  fully 
depreciated  these  original  assets  by 
1993  because  it  stated  that  it  has  not 
recorded  depreciation  for  this  facility  in 
any  year.  Petitioners  also  claim  that 
record  evidence  indicates  that  the 
original  assets  cannot  be  fully 
depreciated  based  on  petitioners' 
understanding  of  the  original  purchase 
date  of  these  assets  and  the  useful  life 
used  by  Husky  for  depreciation 
purposes.  Furthermore,  petitioners 
claim  that  it  has  been  the  Department's 
practice  (and  is  supported  by  the 
Statement  of  Administrative  Action)  to 
include  depreciation  of  assets  used  to 
produce  the  subject  merchandise  in  the 
COP/CV  even  where  the  respondent  did 
not  record  depreciation  for  Uiose  assets 


in  the  normal  course  of  business  during 
their  useful  lives. 

Petitioners  state  that,  due  to  the 
alleged  deficiencies  in  Husky's  reported 
depreciation  at  one  facility,  the 
Department  should  obtain  the 
information  necessary  to  calculate 
depreciation  of  the  original  assets  of  this 
facility  based  on  acquisition  cost.  If  the 
Department  does  not  obtain  this 
information,  petitioners  state  that  it 
should  rely  on  adverse  facts  available  to 
determine  the  depreciation  for  the 
sulphur  handling  assets  at  this  facility. 

Husky  argues  that  the  only  asset  value 
associated  with  this  facility  was  related 
to  upgrading  the  forming  assets. 
Additionally.  Husky  claims  that  the 
asset  summary  for  this  facility,  which  is 
on  the  record  of  this  review,  disproves 
petitioners'  claim  that  Husky  could  not 
have  fully  depreciated  the  assets  by 
1993.  Finally,  Husky  argues  that  it  is  not 
Departmental  policy  to  impute  an 
additional  depreciation  expense  when  a 
respondent  has  fully  depreciated 
relevant  assets.  On  the  contrary, 
according  to  Husky,  the  Department's 
statutory  mandate  is  to  calculate  actual 
costs  of  production. 

Department's  Position:  We  agree  with 
respondents.  Petitioners  have  asserted 
that  contrary  to  Husky's  claim,  the 
assets  at  this  plant  could  not  have  been 
fully  depreciated  by  1993.  Petitioners 
have  based  this  claim  on  an  inference 
they  have  made  with  regard  to  the 
circumstances  surrounding  Husky's 
obligation  to  purchase  liquid  sulphur 
output  from  a  certain  gas  plant  at  this 
facility.  However,  we  note  that  there  is 
no  indication  from  the  record  that  this 
obligation  coincided  with  Husky's 
acquisition  of  the  facility  itself. 
Furthermore,  the  record  information 
regarding  Husky's  recorded  depreciation 
supports  Husky's  claim  that  these  assets 
were  fully  depreciated  by  1993.  See 
Exhibit  42  of  Husky's  December  6.  1996 
submission.  Therefore,  petitioners' 
argument  that  this  asset  could  not  be 
fully  depreciated  by  1993  is 
unpersuasive. 

With  regard  to  the  basis  of 
depreciating  those  assets  related  to 
upgrading  the  forming  assets,  we  note 
that  Husky  has  calculated  depreciation 
based  on  actual  asset  values,  which  tie 
to  Husky's  audited  financial  statements. 
See  Exhibit  42  of  the  December  6,  1996 
response.  In  fact,  there  is  no  indication 
that  these  values,  as  appearing  on  the 
fixed  asset  summaries  for  1993,  1994. 
and  1995,  represent  anything  other  than 
the  actual  costs  to  Husky  for  the 
additions. 

For  the  above  reasons,  we  do  not 
agree  with  petitioners  regarding  the 
need  to  obtain  any  further  information 


regarding  depreciation  at  this  facility, 
nor  do  we  believe  that  Husky's  reporting 
methodologv'  warrants  the  application  of 
facts  available  to  determine  the 
depreciation  for  the  sulphur  handling 
assets  at  this  facility. 

Comment  11 

Petitioners  contend  that  Husky  failed 
to  follow  the  Department's  method  for 
calculating  plant-specific  COMs  and 
then  weight-averaging  those  COMs.  The 
method  employed  by  Husky,  petitioners 
assert,  improperly  shifts  costs  to  the 
volume  of  sulphur  poured  to  block, 
thereby  excluding  those  costs  from  the 
COP/CV  of  sulphur.  Additionally, 
petitioners  maintain  that  Husky  has 
improperly  shifted  block  storage  costs 
(which  are  to  be  treated  as  a  common 
cost  of  producing  liquid  and  formed 
sulphur,  according  to  petitioners' 
interpretation  of  the  Department's 
methodology)  to  block  sulphur,  and  that 
by  doing  so,  it  has  excluded  those  block 
storage  costs  from  the  COP/CV  of 
sulphur. 

Husky  contends  that  petitioners' 
claim  that  Husky  did  not  allocate  any 
costs  to  block  sulphur  is  "patently 
incorrect."  At  one  plant,  Husky  claims 
that  it  allocated  the  costs  of  the  block 
unit  over  the  block  unit  throughput, 
then  allocated  the  costs  of  sulphur 
handling  over  sulphur  handling 
throughput,  to  determine  the  cost  for  the 
block  siilphur  product,  the  liquid 
sulphur  input,  and  formed  sulphur.  To 
weight -average  all  these  facilities, 
Husky  maintains  that  it  included  the 
volimie  of  the  block  sulphur  and  the 
volume  of  the  liquid  sulphur  input  as 
liquid  production. 

Husky  argues  that  petitioners  would 
have  the  Department  exclude  the  block 
production  from  the  allocation  of 
sulphur  handling  and  block  costs,  but 
then  include  the  block  volume  in 
weight-averaging  these  plant  costs  with 
the  costs  of  the  other  facilities  to  derive 
the  reported,  single  weighted-average 
cost.  Husky  asserts  that  sulphur  cannot 
be  production  for  one  purpose  but  not 
for  another. 

As  for  the  other  facilities,  Husky 
claims  that  its  calculations  are 
somewhat  different  by  necessity.  For 
example,  at  one  facility,  the  block  costs 
are  not  separately  broken  down, 
preventing  Husky  from  allocating  block 
over  block  volume  alone.  At  another 
facility,  the  block  costs  were  allegedly 
"so  low"  that  Husky  chose  not  to 
calcufate  a  separate  block  product  cost. 
Husky  suggests  that  had  it  calculated  a 
separate  block  cost,  the  final  per  unit 
block  cost  would  have  been  the  same. 

Department's  Position:  In  the  1992/93 
and  1993/94  final  results  of  reviews 
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notice,  the  Department  determined  that, 
"consistent  with  the  Department's 
decision  in  the  1991/92  review  *   *   * 
block  costs  are  appropriate  to  include  as 
part  of  the  cost  of  producing  sulphur." 
We  also  stated  that  "because  sulphur 
poured  to  block  must  be  remelted  and 
then  processed  through  either  liquid  or 
forming  facilities  before  it  can  be  sold, 
block  sulphur  is  not  considered  finished 
production."  Furthermore,  based  on  this 
determination,  we  concluded  that  it 
would  be  improper  to  allocate  any 
sulphur  costs  to  sulphur  poured  to 
block.  See  Comments  5  and  6  of  1992/ 
93  and  1993/94  Final  Results.  Thus,  for 
this  review,  we  have  recalculated 
Husky's  COM  for  liquid  sulphur  to 
include  block  storage  costs,  but  to 
exclude  block  volume.  See 
Memorandum  to  the  File:  Analysis 
Memorandum  for  Husky  Oil.  Ltd.  for  the 
Final  Results  of  the  Antidumping 
Administrative  Review  of  Elemental 
Sulphur  from  Canada  (1994/95)  page  4 
and  Attachment  2  (May  7,  1997). 

Comment  12 

Petitioners  note  that  Husky  failed  to 
include  in  COP/CV  the  cost  of  sulphur 
royalties  paid  to  private  parties. 

Husky  acknowledges  tnat  it  excluded 
the  freehold  royalty  expense  from  its 
cost  calculation.  Husky  claims, 
however,  that  the  per  ton  cost  is  so 
insignificant  that  no  adjustment  to  the 
reported  cost  for  liquid  sulphur  is 
necessary. 

Department's  Position:  We  agree  with 
petitioners  that  Husky  failed  to  include 
in  COP/CV  the  cost  of  sulphur  royalties 
paid  to  private  parties.  Section  776(a)(1) 
of  the  Act  stipulates  that  if  the 
"necessary  information  is  not  available 
on  the  record  *   *   *  the  administering 
authority  and  the  Commission  shall, 
subject  to  section  782(d).  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title."  Absent  any  record  information  on 
the  method  in  which  sulphur  royalties 
are  paid  to  private  parties,  we  have 
assumed  as  facts  available  that  sulphur 
royalties  paid  to  private  parties  are  a 
cost  common  to  the  production  of  liquid 
and  formed  sulphur,  and  have  allocated 
these  costs  based  on  the  facility's  direct 
cost  units.  See  Memorandum  to  the  File: 
Analysis  Memorandum  for  Husky  Oil, 
Ltd.  for  the  Final  Results  of  the 
Antidumping  Administrative  Review  of 
Elemental  Sulphur  from  Canada  (1994/ 
95),  page  4  and  attachment  4  (May  7, 
1997). 

Comment  13 

Petitioners  claim  that  the  Department 
should  include  at  least  a  portion  of 
sulphur  recovery  costs  in  its  calculation 


of  the  COM  and  CV  of  Husky's  sulphur. 
The  Department  should  do  so,  according 
to  petitioners,  for  several  reasons. 

First,  petitioners  state  that  the  statute 
at  19  U.S.C.  section  1677b(e)(l)(A) 
requires  that  the  cost  of  "fabrication  or 
other  processing  of  any  kind"  be 
included  in  CV.  Second,  petitioners 
maintain  that  generally  accepted  cost 
accounting  principles  require  all  post- 
split-off  costs  to  be  included  in  the  cost 
of  producing  by-products.  Third, 
petitioners  argue  that  the  Department's 
practice  in  cases  in  which  by-products 
are  the  subject  merchandise  requires 
that  all  after-separation  costs  be 
included  in  CV.  Fourth,  citing  Silicon 
Metal  from  Argentina,  petitioners 
contend  that  the  Department's  practice 
in  cases  in  which  by-products  are  not 
the  subject  merchandise  requires  that  all 
after-separation  costs  be  assigned  to  the 
by-product.  Fifth,  petitioners  point  to 
the  Department's  cost  initiation 
memoranda  in  the  1992/93  and  1993/94 
reviews,  noting  that  they  included  the 
cost  of  the  "sulphur  plant"  (sulphur 
recovery  unit)  and  "plant  supporting 
facilities"  (sulphur  handling)  in  its 
calculation  of  the  cost  of  producing  ' 
sulphur.  Sixth,  petitioners  argue  that 
record  evidence  shows  that  the  sales 
value  of  sulphur  and  natural  gas  on  a 
per  metric  ton  basis  were  roughly 
equivalent  bom  the  mid-1980s  through 
the  early  1990s.  Finally,  petitioners 
argue  that  record  evidence  shows  that 
sulphur  revenues  were,  and  continue  to 
be.  important  considerations  in 
decisions  to  develop  and  operate  major 
sour  gas  facilities. 

Department's  Position:  We  disagree 
with  petitioners.  Consistent  with  our 
established  practice  for  this  product,  we 
have  determined  that  costs  incurred 
subsequent  to  the  sulphur  recovery  unit 
are  appropriately  allocated  to  sulphur 
production.  With  regard  to  the  reasons 
put  forward  by  petitioners  to  reconsider 
its  methodology  in  calculating  costs  for 
sulphur,  we  note  that  the  first  three  of 
these  bases  for  consideration  of  the 
appropriate  sulphur  cost  methodology 
were  raised  and  addressed  in  the  1991/ 
92  administrative  review  of  this  case. 
See  Comments  2  and  3  of  the  1991/92 
Final  Results  notice  at  8240-44.  The 
Department's  position  on  these  points 
remains  the  same.  Therefore,  we  will 
restrict  comment  to  the  latter  four 
points. 

Petitioners  have  cited  Silicon  Metal 
from  Argentina,  a  case  in  which  the  by- 
product is  not  the  subject  merchandise, 
as  a  case  in  which  the  Department 
required  that  all  after-separation  costs 
be  assigned  to  the  by-product.  In  fact,  in 
Silicon  Metal  from  Argentina,  the 
Department  stated  that  its  practice  is  to 


credit  the  cost  of  production  of  the 
primary  product  for  revenues  received 
as  a  result  of  the  sale  of  any  by-product. 
See  Silicon  Metal  from  Argentina;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  58  FR  65336, 
65340  (December  14,  1993).  There  is  no 
discussion  of  the  appropriate  stage  in 
the  production  process  at  which  to 
divide  costs  between  the  primary 
product  and  the  by-product.  In  any 
event,  the  Department  made  clear  its 
position  in  the  1991/92  review  that  the 
case  of  elemental  sulphur  is  unique,  "in 
that  even  though  the  physical  split-off 
point  is  prior  to  the  sulphur  recovery 
unit,  Husky  does  not  have  the  option  of 
disposing  of  all  H2S.  *   *   *  {i}n  order 
to  refine  natiu^l  gas,  Husky  must  incur 
costs  in  the  sulphur  recovery  unit."  See 
1991/92  Final  Results  at  8244.  In 
contrast,  there  is  no  indication  of  any 
legal  requirement  that  either  charcoal  or 
quartz  fines  (by-products  in  the 
production  of  silicon  metal)  be  further 
processed  in  order  to  produce  and 
market  silicon  metal.  ^ 

With  regard  to  the  Department's  cost 
initiation  memoranda  in  the  1992/93 
and  1993/94  reviews,  these  were  issued 
prior  to  the  final  results  notice  in  the 
1991/92  review,  which  determined  the 
appropriate  cost  methodology  for  the 
sulphur  under  review.  In  addition,  the 
Department's  policy  with  regard  to  the 
criteria  needed  to  initiate  a  cost 
investigation  states  only  that  "a 
reasonable  methodology"  be  employed. 
In  light  of  the  fact  that  the  appropriate 
cost  methodology  was  not  finalized 
until  the  publication  of  the  1991/92 
final  results  of  review,  the  Department's 
decision  to  act  upon  a  cost  allegation 
that  included  sulphur  plant  costs 
(which  did  not  explicitly  reference 
sulphur  recovery  imit  costs)  is  in  no 
way  determinative  of  the  appropriate 
cost  methodology.  Indeed,  in  their  cost 
allegation  for  this  review,  petitioners 
apparently  recognize  that  the  cost 
methodology  used  to  meet  the 
Department's  cost  initiation  standard 
does  not  determine  the  final  cost 
treatment  for  a  review.  Specifically, 
petitioners  stated  their  belief  that  the 
costs  it  calculated  for  Husky  were 
understated  in  several  respects.  See 
Allegations  of  Sales-Below-Cost  by 
Husky  and  Mobil,  pp.  3-5  (May  31, 
1996). 

While  petitioners  have  also  cited 
"record  evidence  that  the  sales  value  of 
sulphiu'  and  natxual  gas  on  a  per-MT 
basis  were  roughly  equivalent  from  the 
mid-1980s  through  the  early  1990s," 
there  is  no  discussion  in  petitioners' 
case  brief  as  to  why  this  is  relevant  to- 
the  Department's  determination  that 
only  post-sulphur-recovery  costs  be 
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included  in  sulphur's  COM.  Petitioners 
provide  no  justification  for  comparing 
sales  values  of  sulphur  and  natural  gas 
on  a  per  metric  ton  basis.  Furthermore, 
the  time  period  referenced  ostensibly 
does  not  relate  to  the  period  of  review. 

With  regard  to  petitioners'  assertion 
that  "record  evidence  indicates  that 
sulphur  revenues  were,  and  continue  to 
be.  important  considerations  in  the 
decision  to  develop  and  operate  major 
soiu-  gas  facilides,"  we  do  not  agree  with 
petitioners  that  the  evidence  cited  by 
them  supports  the  inclusion  of  sulphur 
recovery  costs  in  the  COM  of  sulphur. 
First,  in  the  1991/92  review,  the 
Department  recognized  that  Husky's 
exploration  ceased  when  it  was  found 
that  the  ^aa  stream's  H2S  concentration 
was  too  high,  making  commercial 
development  of  the  field  impractical. 
This  was  stated  by  the  Department  in 
support  of  Husky's  claim  that  it  does  not 
seek  out  sour  gas  for  sulphur  production 
opportunities.  See  Memorandum  to 
Susan  G.  Esserman:  Team 
Recommendation  Related  to  the  Cost 
Accounting  Treatment  of  Elemental 
Sulphur  from  Canada,  pp.  1-2  Qune  29, 
1995). 

Second,  the  information  put  on  the 
record  of  this  review  by  petitioners  is 
unpersuasive  for  several  reasons.  First, 
petitioners  have  referred  to  Husky's 
financial  statements  and  brochures  as 
indications  that  its  plants  were  not  only 
built  for  the  purpose  of  processing 
natural  gas.  In  fact,  the  statements  to 
which  petitioners  have  referred  are  also 
consistent  with  those  made  by  a 
company  desiring  to  offset  its  gas 
production  costs  by  maximizing  its  sales 
of  produced  sulphur.  The  desire  of  a 
company  to  maximize  overall  profits  by 
selling  as  much  of  its  by-product  as 
possible  does  not.  however,  change  the 
fact  that  the  by-product  is  not  a  primary 
goal  of  production.  Second,  petitioners' 
reference  to  Shell  Oil  Canada's 
document  discussing  a  sour  gas  project 
at  Caroline  is  indicative  only  of  Shell 
Oil  Canada's  considerations,  in  1988.  for 
development  at  Caroline.  Shell  Oil 
Canada's  motives,  however,  are 
irrelevant  to  the  review  of  Husky. 

Third,  petitioners'  assertion  regarding 
Husky's  motivations  for  investing 
remains  speculative,  as  the  Department 
'  also  found  in  the  1991/92  review.  See 
1991/92  Final  Results  at  8242. 

Therefore,  given  the  low  percentage 
for  which  sulphur  revenues  account  on 
a  corporate- wide  basis  for  this  review, 
as  compared  to  Husky's  oil  and  gas 
revenues  (see  Husky's  November  13, 
1996  letter  to  the  Department,  page  2) 
and  the  lack  of  record  evidence  that 
Husky  has  built  its  plants  for  purposes 
beyond  that  of  processing  natural  gas. 


we  do  not  find  that  the  evidence 
supports  petitioners'  assertion  that  the 
Department  should  include  the  costs  of 
sulphur  recovery  in  calculating  COM. 

Comment  14 

Petitioners  assert  that  the  Department 
must  include  profit  in  CV  based  on  the 
profit  realized  on  sales  made  in  the 
ordinary  course  of  trade. 

Husky  asserts  that  petitioners' 
discussion  of  profit  is  irrelevant,  given 
that  the  preliminary  results  were 
calculated  by  comparing  weighted- 
average  home  market  prices  with  U.S. 
prices. 

Department's  Position:  We  agree  with 
respondent.  Petitioners'  assertion  is 
moot,  given  that  we  have  performed  the 
margin  calculation  based  solely  on 
price-to-price  comparisons. 

Mobil 

Comment  15 

Petitioners  support  the  Department's 
assignation  of  a  margin  to  Mobil  based 
on  total  adverse  facts  available,  as 
Mobil's  responses  are.  according  to 
petitioners,  so  deficient  that  the 
Department  lacks  the  basic  cost  data 
necessary  to  calculate  the  COP  and  CV 
of  Mobil's  sulphur. 

First,  petitioners  assert  that  Mobil 
improperly  based  its  imtially-reported 
COM  on  data  for  only  one  self-selected 
facility  which  accounted  for 
approximately  5%  of  Mobil's  sulphur 
production  during  the  POR,  and  were 
only  estimates  which  were  not  proven 
to  bear  any  relation  to  Mobil's  actual 
costs  as  recorded  in  Mobil's  cost 
accounting  system. 

Second,  petitioners  claim  that  Mobil's 
supplemental  questionnaire  response 
failed  to  follow  the  Department's 
methodology  to  calculate  COP  and  CV 
for  sulphur,  used  an  improper  allocation 
basis  in  using  the  barrel  of  oil 
equivalent  (BOE),  failed  to  separately 
identify  sulphur  costs  in  the  reported 
figures,  and  made  significant  improper 
offsets  to  the  costs. 

Finally,  petitioners  claim  that  Mobil 
substantially  revised  its  reported  costs 
at  verification.  In  and  of  itself, 
petitioners  maintain,  this  warrants  the 
application  of  total  facts  available  to 
establish  Mobil's  margin. 

Mobil  contends  that  Mobil's 
supplemental  cost  submission 
addressed  the  Department's  concerns 
regarding  its  reporting  methodology  in 
its  first  cost  submission.  Furthermore. 
Mobil  claims  that  its  first  cost  reporting 
methodology  indeed  bears  a  relation  to 
the  company's  actual,  recorded  costs. 
Mobil  also  claims  that  it  did  not  fail  to 
report  major  costs  that  are  sulphur 


production  costs,  and  indeed,  under  the 
BOE  methodology,  all  costs  subsequent 
to  the  sulphur  split-off  point  have  been 
reported. 

Mobil  claims  that  the  use  of  the  BOE 
as  the  basis  of  its  cost  allocation  does 
not  justify  adverse  facts  available 
treatment.  Mobil  claims  that:  it  did  not 
conceal  its  use  of  one  BOE  figure  for 
internal  purposes  while  the  Government 
of  Alberta  used  a  higher  figure;  it  never 
claimed  that  sulphur  was  used  for 
heating  purposes;  and  it  did  not  receive 
explicit  instructions  from  the 
Department  not  to  use  the  BOE 
methodology.  Mobil  also  notes  that 
petitioners  have  argued  against  the  BOE 
methodology  without  proposing  an 
alternative. 

Finally.  Mobil  explains  that  its  cost 
revisions  at  the  outset  of  verification 
pertain  to  a  change  in  accounting 
systems  dining  the  POR.  Mobil  asserts 
that  the  Department  did  not  object  to 
this  change  in  its  preliminary  results. 

Department's  Position:  Mobil  takes 
issue  with  the  Department's  statement 
in  the  preliminary  results  notice  with 
regard  to  Mobil's  first  cost  submission. 
Specifically,  the  Department  stated  that 
Mobil  "could  not  prove  that  this 
estimate  bore  any  relation  to  Mobil's 
actual  costs  as  recorded  in  Mobil's  cost 
accounting  system."  See  Preliminary 
Results  at  969.  In  the  notice,  this 
statement  is  included  as  partial 
explanation  for  Mobil's  utilization  of  an 
entirely  different  methodology  in  its 
cost  response  to  the  Department's 
September  3.  1996  supplemental 
questionnaire.  Mobil  did  not  take  issue 
with  the  Department's  characterization 
of  its  initial  cost  response  at  that  time. 
In  its  supplemental  questionnaire,  the 
Department  asked  Mobil  to  "provide  a 
detailed,  clear  explanation  as  to  why 
you  have  reported  estimated  costs 
{accounting  for  oniy  5%  of  production}, 
rather  than  basing  your  reported  costs 
on  actual  costs  incurred  for  all  of  your 
facilities."  See  Supplemental  Cost 
Questionnaire  at  page  2  (September  3, 
1996).  In  response.  Mobil  stated  that  it 
does  not  maintain  cost  accounting 
records  at  a  level  of  detail  that  allows 
identification  of  the  cost  of  handling 
sulphur,  and  thus  it  had  instead 
provided  a  "reasonable  estimate  of  this 
cost,  based  on  the  number  of  employees 
required,  the  time  required,  and  the 
hourly  labor  cost,  together  with  the  cost 
of  steam  generation,  power,  and 
administrative  expenses."  See 
Supplemental  Cost  Response  at  page  2. 
Therefore,  while  it  is  true  that  certain 
individual  elements  of  Mobil's  first 
estimate  of  costs  were  traceable  to 
accounting  records,  the  sulphur  cost 
estimate  obviously  could  not  have  borne 
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any  relation  to  Mobil's  actual  sulphur 
costs  as  recorded  in  Mobil's  cost 
accounting  system,  based  on  Mobil's 
own  description  of  an  accounting 
system  which  purportedly  did  not  allow 
identification  of  the  costs  of  handling 
sulphur. 

Mobil's  claim  that  it  did  not  fail  to 
report  major  costs  that  are  sulphur 
production  costs  under  the  BOE 
methodology  is  irrelevant.  Of  course, 
when  a  company  provides  total  plant 
costs,  then  by  definition  all  costs 
(including,  in  this  case,  sulphur  costs) 
would  be  included.  This  is  not  the 
issue.  As  we  noted  in  the  December  13, 
1996  decision  memorandum,  Mobil  did 
not  provide  information  in  the  form  and 
manner  requested  by  the  Department. 
See  Decision  Memorandum,  page  4.  The 
Department  discovered  at  verification 
that  sulphur  cost  centers  existed  during 
the  period  of  review  for  five  plants, 
directly  contradicting  Mobil's  repeated 
assertions  that  it  did  not  keep  costs  in 
sulphur-specific  cost  centers.  See,  e.g., 
August  5,  1996  cost  response  at  pages  3- 
4  (  "because  it  does  not  break  out 
sulphur  costs  in  its  accounting  system, 
Mobil  does  not  have  available  in  its 
normal  accounting  system  separate 
information  for  sulphur  handling 
costs"),  page  20  ("Consequently,  no 
effort  is  made  to  create  any  costing 
mechanism  for  this  material"),  page  25 
("As  such.  Mobil  assigns  no  costs  to 
sulphur  in  its  ordinary  books  and 
records  ");  September  25,  1996 
supplemental  cost  response  at  page  9 
("As  explained  above,  Mobil  does  not 
break  out  the  costs  associated  with 
sulphur  production  and  therefore 
caimot  report  the  actual  cost  of  each 
step  of  the  sulphur  production 
process"). 

With  regard  to  Mobil's  use  of  the  BOE 
methodology,  the  Department's 
December  13,  1996  decision 
memorandum  makes  it  clear  that  the 
Department  applied  facts  available  with 
adverse  inference  for  three  reasons:  (1) 
Mobil  withheld  information  requested 
by  the  Department,  (2)  Mobil  did  not 
provide  information  in  the  form  and 
manner  requested  by  the  Department, 
and  (3)  Mobil's  September  25,  1996 
allocation  methodology  did  not  verify. 
See  Decision  Memorandum  at  page  4. 
Clearly,  there  is  no  indication  from  this 
statement  that  the  inability  of  Mobil  to 
support  its  use  of  the  BOE  methodology, 
by  itself,  caused  the  Department  to 
apply  adverse  facts  available. 
Nevertheless,  the  deficiencies 
surrounding  the  use  of  the  BOE 
methodology  are  significant,  both  with 
regard  to  Mobil's  statements  regarding 
its  internal  use  of  the  BOE  figure  as  well 


as  with  the  overall  appropriateness  of 
basing  an  allocation  on  the  BOE. 

First,  Mobil  stated  in  its  supplemental 
cost  response  that  it  "generally  uses  a 
certain  BOE  per  metric  ton  value 
*  *  *  for  sulphur  in  its  internal 
reports."  See  supplemental  cost 
response  at  page  6  (September  25, 1996). 
At  verification,  however,  Mobil  was 
unable  to  provide  any  docimientation 
showing  that  Mobil  used  the  figure 
during  3ie  POR,  or  that  it  generally 
"uses"  this  figure.  In  fact,  Mobil  stated 
at  verification  that  this  figure  had 
"probably"  not  been  used  since  the 
1980s,  when  the  company  included 
sulphur  reserves  in  its  reserve  surveys. 
See  Cost  Verification  Report  at  page  9 
(November  18,  1996).  Thus,  Mobil  could 
not  prove  at  verification  that  it  had 
accurately  represented  its  internal  use  of 
the  BOE  value. 

Second,  Mobil  has  argued  that  the 
Department  "had  not  expressed 
dissatisfaction  with  this  methodology  in 
any  of  the  previous  reviews"  [see  Case 
Brief  at  page  30),  and  that  it  had 
received  "no  indication  from  the 
Department  (in  either  this  review  or  the  ' 
previous  three  reviews)  that  it  disagreed 
with  that  methodology."  See  Hearing 
Transcript,  page  97  (March  6,  1997). 
However,  the  cost  verification  report  for 
the  1991/92  review  clearly  states  in  its 
report  summary  that  "this  {BOE} 
methodology  might  not  be  an 
appropriate  basis  for  the  allocation  of 
joint  costs"  (page  2),  and  also 
specifically  states  that:  "it  was  noted  by 
company  officials  that  sulphur  is  not 
used  as  a  heat  source,"  (page  5);  Mobil 
"was  unable  during  verification  to  show 
how  the  company  settled  on  {the 
specific  BOE}  value"  (page  5);  and 
"company  officials  reported  that  over 
the  years  a  number  of  factors  have  been 
used  in  various  management  reports  to 
value  sulphur,  and  these  values  appear 
to  be  arbitrarily  assigned"  (page  6).  See 
Verification  of  Cost  of  Production  and 
Constructed  Value:  Mobil  Oil  Canada, 
Ltd.  (September  26, 1994).  While  the 
Department  did  not  discuss  the  BOE 
methodology  due  to  overriding 
problems  with  Mobil's  response  in  the 
1991/92  review,  this  does  not  effectively 
remove  the  cost  verification  report  from 
the  record,  as  Mobil  seems  to  imply. 

Third,  Mobil  stated  at  the  hearing  (see 
Hearing  Transcript  at  page  109)  that  the 
Department  did  not  send  out  a  second 
cost  supplemental  questionnaire 
addressing  Mobil's  use  of  the  BOE.  We 
note  that  section  782(d)  of  the  Act 
stipulates  that  the  Department  is 
obligated  to  "promptly  inform  the 
person  submitting  the  response  of  the 
nature  of  the  deficiency"  in  the  event 
that  a  response  to  the  initial  request  for 


information  does  not  comply  with  the 
request.  Additionally,  the  Department 
"shall,  to  the  extent  practicable,  provide 
that  person  with  an  opportunity  to 
remedy  or  explain  the  deficiency  in 
light  of  the  time  limits  established  for 
the  completion  of  investigations  or 
reviews  under  this  title."  However, 
section  782(d)  also  stipulates  that  if  a 
respondent  submits  further  information 
in  response  to  the  deficiency  and  the 
Department  finds  that  this  further 
response  is  not  satisfactory,  then  the 
Department  may  disregard  all  or  part  of 
the  original  and  subsequent  responses. 

In  this  review,  as  the  Department 
noted  in  the  preliminary  results  notice, 
in  response  to  the  Department's 
September  3,  1996  request  for 
supplemental  information,  Mobil 
submitted  a  response  on  September  25, 
1996  based  on  an  entirely  different 
methodology,  in  which  total  plant  costs 
(including  production  of  gas,  oil,  and 
sulphur)  were  reported  and  then 
allocated  to  the  production  of  subject 
merchandise.  See  Preliminary  Results  at 
980  (emphasis  added).  This  new 
methodology  was  necessary  due  to  the 
fact  that,  in  its  initial  cost  response, 
Mobil  used  an  estimated  cost  of 
manufacture  ("COM")  based  on  an 
engineering  estimate  of  sulphur  loading 
costs  at  one  plant,  representing  5%  of 
Mobil's  sulphur  production.  However, 
Mobil  could  not  prove  that  this  estimate 
bore  any  relation  to  Mobil's  actual  costs 
as  recorded  in  Mobil's  cost  accounting 
system.  Moreover,  the  estimate  only 
applied  to  5%  of  Mobil's  production  of 
subject  merchandise.  See  Preliminary 
Results  at  980. 

Nevertheless,  the  Department 
determined  that  Mobil's  revised 
methodology,  as  presented  in  the 
September  25,  1996  response,  was  also 
deficient.  Specifically,  we  noted  in  our 
Decision  Memorandum  of  December  13, 
1996  (at  page  2)  that  the  "allocation 
methodology  *   *   •  did  not  verify, 
because  the  production  unit  conversion 
factor  applied  by  Mobil  in  its  response: 
(1)  Does  not  appear  to  be  a  factor 
consistently  applied  by  Mobil  for 
internal  purposes;  (2)  is  not  the  same 
value  as  the  factor  used  by  an  outside 
unit  (such  as  the  Alberta  Government), 
and  (3)  converts  sulphur  production  on 
the  basfs  of  its  heat  content,  even 
though  sulphur  has  no  heating  value." 

Therefore,  Mobil's  suggestion  that  the 
Department  is  obligated  to  send  out 
further  supplemental  questiormaires 
when  respondents  have  submitted 
unuseable  and  inadequate  information 
in  their  initial  and  supplemental  cost 
responses  is  contrary  to  section  782(d) 
of  tiie  statute. 
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This  review  operates,  as  do  all  others 
under  the  governing  statute,  under  strict 
time  limits.  Given  the  Department's 
record  statements  about  the  BOE  and 
the  Department's  specific  pre- 
verification  directions  to  Mobil  to  be 
prepared  to  "discuss  and  support  the 
conversion  factor(s)  used  for  BOE  (barrel 
of  oil  equivalent)  in  your  allocation  of 
costs  to  sulphur"  (see  Cost  Verification 
Outline,  page  5  (October  11,  1996), 
Mobil  had  ample  notice  that  the 
Department  would  require  Mobil  to 
support  the  use  of  BOE  in  its  allocation 
of  costs. 

Finally,  the  discovery  of  unreported 
sulphuur  cost  centers  alone  renders 
Mobil's  cost  response  unreliable,  as 
does  the  above-mentioned  problems 
with  the  BOE  methodology.  Therefore, 
the  issue  of  the  significance  of  the 
changes  presented  at  the  outset  of 
verification  is  moot. 

Comment  16 

Mobil  argues  that  its  failure  to 
disclose,  prior  to  verification,  that  its 
accounting  records  contained  limited 
information  on  sulphur  costs  does  not 
justify  application  of  adverse  facts 
available.  Mobil  claims  that  its 
statement  regarding  the  ability  to  track 
sulphur  costs  in  its  cost  accounting 
system  had  been  repeated  from  an 
earlier  review  (the  1991/92  review), 
while  the  individual  preparing  the 
response  for  this  review  was  unaware 
that  Mobil's  cost  accounting  records  had 
changed.  Mobil  believes  this 
carelessness  does  not  justify  the 
treatment  it  received  in  the  preliminary 
results  for  several  reasons. 

First,  Mobil  claims  that  it  voluntarily 
disclosed  the  "omission"  to  the 
Department  during  the  verification, 
demonstrating  its  cooperation,  and  that 
it  is  unlikely  that  the  verification  team 
would  have  discovered,  on  its  own,  the 
existence  of  these  cost  centers.  Mobil 
cites,  inter  alia.  Stainless  Steel  Wire 
Rods  from  Brazil,  in  which  the 
Department  applied  "second-tier"  best 
information  available  (BLA),  after 
terminating  a  verification  due  to  the 
revelation  at  the  outset  of  verification 
that  a  significant  portion  of  home 
market  sales  had  been  omitted.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Wire 
Rods  from  Brazil,  58  FR  68862,  68863 
(December  29,  1993).  Mobil  asserts  that 
the  Department  applied  a  cooperative 
BIA  rate  in  that  case  because  the 
respondent  had  volunteered  the  missing 
information.  Thus,  Mobil  believes  that 
the  application  of  adverse  facts  available 
in  this  case  conflicts  with  the 
Department's  own  determination  that 
the  voluntary  nature  of  a  disclosure 


demonstrates  that  a  respondent  is 
cooperative.  Mobil  also  distinguishes 
this  case  from  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Sweden,  in 
which  Mobil  claims  that  respondents  in 
that  case,  unlike  this  one,  made  no  effort 
to  provide  the  Department  with  notice 
that  it  would  be  unable  to  perform  a  cost 
reconciliation.  See  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review,  Certain  Cut-to-Length  Carbon 
Steel  Plate  from  Sweden,  61  FR  51898 
(October  4,  1996).  Mobil  also  believes 
that  the  facts  in  this  case  are  different 
from  all  other  cases  since  1995  in  which 
the  Department  has  applied  total 
adverse  facts  available.  Specifically, 
Mobil  claims  that  it  ""passed" 
verification,  since  a  number  of  cost 
items  were  "successfully"  verified. 

Second,  Mobil  claims  that  it  was  not 
to  its  advantage  to  hide  the  sulphur 
costs,  since  the  average  costs  for  the 
plants  with  sulphur-specific  costs  is 
allegedly  lower  than  the  average  cost 
calculated  using  the  BOE  methodology. 
Mobil  also  maintains  that  it  harmed 
itself  by  its  "omission"  and  therefore 
cannot  properly  be  considered 
uncooperative.  Specifically,  Mobil 
asserts  that  the  data  from  the  sulphur 
cost  centers  results  in  a  lower  average 
cost  for  the  five  plants  in  question  than 
the  average  reported  under  the  BOE 
methodology. 

According  to  Mobil,  the  data  for  the 
plants  with  sulphur-specific  costs 
contains  sulphur  production  costs  as 
well  as  handling  costs,  aind  therefore  do 
not  provide  the  information  requested 
by  the  Department.  Mobil  claims  that, 
for  four  of  the  five  plants  with  sulphur 
cost  centers,  the  data  are  not  responsive 
to  the  Department's  inqtury.  Mobil 
claims  that  the  titles  of  these  cost 
centers  make  it  clear  that  the 
informatidh  in  the  cost  centers  includes 
more  than  just  sulphur  handling  costs, 
and  that  an  examination  of  the 
individual  accounts  shows  that  they 
cannot  be  broken  out  between  handling 
and  processing. 

Petitioners  support  the  Department's 
application  of  adverse  facts  available, 
stating  that  the  evidence  shows  that 
Mobil  did  not  cooperate  with  the 
Department  to  the  best  of  its  ability. 

Petitioners  argue  that  Mobil's  claim 
regarding  the  relative  sulphur  cost  based 
on  the  data  from  the  siUphur  cost 
centers  is  without  merit,  as  the 
information  was  not  even  verified  by  the 
Department. 

Petitioners  also  argue  that  it  cannot  be 
readily  discerned  from  the  titles  of  the 
cost  centers  that  they  include  more  than 
sulphur  handling  costs. 

Department's  Position:  Mobil  has 
characterized  its  failure  to  disclose  the 


fact  that  it  kept  records  at  five  plants 
during  the  POR  which  included  sulphur 
cost  centers  as  an  omission.  We  note, 
however,  that  the  issue  in  Stainless 
Steel  Wire  Rods  from  Brazil  was  the 
exclusion  of  a  portion  of  home  market 
sales.  The  omission  of  a  portion  of 
information  is  qualitatively  different 
than  the  representation  of  the  non- 
existence of  that  type  of  information. 
For  example,  had  Mobil  provided 
sulphur  cost  center  information  for 
three  of  the  five  plants  which  kept 
sulphur-specific  cost  centers,  the 
reference  to  Stainless  Steel  Wire  Rods 
from  Brazil  might  be  more  relevant. 
However,  the  repeated  assertions  that  no 
such  centers  were  kept,  in  light  of  the 
discovery  at  verification,  go  beyond 
what  we  believe  can  be  considered  an 
omission,  and  clearly  demonstrate  that 
Mobil  did  not  cooperate  to  the  best  of 
its  ability  in  this  review. 

Mobil  has  emphasized  its  "voluntary" 
revelation  regarding  the  sulphur  cost 
centers  in  arguing  that  the  Department 
should  not  apply  total  adverse  facts 
available.  Mobil  also  argues  that  the 
Department  would  have  been  unlikely 
to  discover  the  "'omission  "  on  its  own. 
With  regard  to  Mobil's  "voluntary" 
disclosure,  we  note  that  Mobil  in  fact 
revealed  that  one  facility  kept  sulphur 
cost  centers  during  the  POR.  The  other 
four  were  identified  only  upon  further 
questioning  from  the  Department.  In 
fact,  concerning  the  facility  first 
identified  by  Mobil.  Mobil  stated  that 
such  a  {sulphur  cost}  breakout  was  not 
available  for  its  other  facilities  for  the 
POR.  See  Cost  Verification  Report,  pp. 
7-8. 

Furthermore,  Mobil's  assumption  that 
the  Department  would  have  been 
unlikely  to  discover  the  omission  on  its 
own  is  unfounded.  In  the  cost 
verification  outline  (at  page  1),  the 
Department  specifically  stated  the 
following:  "We  wish  to  draw  your 
attention  to  the  fact  that,  as  your 
company  has  maintained  that  its  cost 
accounting  records,  as  kept  in  the 
ordinary  course  of  business,  do  not 
provide  for  the  submission  of  sulphur 
cost  data  in  the  form  which  the 
Department  has  requested,  we  will 
examine  those  documents  which  your 
company  in  fact  keeps  in  the  ordinary 
course  of  business  to  corroborate  your 
claim."  See  Letter  to  Mobil  Oil  Canada: 
Sales  and  Cost  Verification,  October  11, 
1996. 

Mobil  argues  that  it  would  have  been 
in  its  interest  to  utilize  the  costs  in  the 
sulphur  cost  centers  because  they  would 
have  yielded  a  lower  average  cost.  Such 
a  claim  is  without  merit,  however,  for 
several  reasons.  First,  this  assertion  is 
based  on  unverified  data  not  seen  by  the 
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Department  until  verification.  The 
Department  did  not  verify  this  data  at 
verification  because,  as  we  noted  in  the 
preliminary  results,  it  is  a  "central  tenet 
of  Departmental  practice  that 
verification  is  not  intended  to  be  an 
opportunity  for  submitting  new  factual 
information."  See  Preliminary  Results  at 
969-70.  Second,  to  accept  the  data 
would  have  deprived  the  Department  of 
the  opportunity  to  properly  analyze  the 
information  and  receive  clarifying  and 
supplemental  information  on  such  data, 
which  could  affect  the  per  unit  costs. 
Finally,  even  assuming  Mobil's 
calculations  {as  presented  in  Appendix 
F  of  its  Case  Brief)  are  correct  and  are 
based  on  accurate  and  appropriate 
figures,  the  data  for  two  of  the  five 
facilities  indicate  a  much  higher  cost  of 
manufactiiring  than  that  reported  by 
Mobil. 

Whether  the  data  in  these  cost  centers 
contain  sulphur  processing  costs,  or  can 
be  divided  between  processing  and 
handling  costs,  likewise  remains 
unverified.  As  petitioners  have  noted, 
the  titles  for  these  cost  centers  do  not  by 
themselves  prove  the  existence  of  costs 
other  than  sulphur  handling  costs. 
Finally,  even  assuming,  arguendo,  that 
there  may  be  sulphur  processing  costs 
included  with  the  handling  costs,  this 
would  still  provide  a  more  sulphur- 
specific  cost  pool  from  which  to 
perform  some  type  of  allocation. 

Comment  17 

Mobil  argues  that  it  had  a  "good-faith 
belief  that  its  responses  were  fully 
responsive  to  the  Department's 
questionnaires. 

Petitioners  respond  that  Mobil's 
assertion  that  it  was  cooperative  reflects 
its  claim  that  because  sulphur  is  a  waste 
product  (a  claim  about  which 
petitioners  take  issue),  it  cannot  report 
sulphur  costs  in  the  form  and  manner 
required  by  the  Department.  According 
to  petitioners,  even  more  important  is 
that  the  record  shows  that  Mobil  did  not 
make  an  effort  to  obtain  these  data,  even 
though  Mobil  has  information  available 
to  it  to  comply  with  the  Department's 
requests. 

Department's  Position:  Whether  or  not 
Mobil  had  a  "good-faith  belief  that  its 
responses  were  fully  responsive  to  the 
Department's  questionnaires,  Mobil  has 
characterized  its  error  as  "careless,"  that 
it  could  have  been  "more  diligent,"  and 
that  it  was  inattentive  in  preparing  the 
response.  Additionally,  as  we  noted  in 
the  preliminary  results,  Mobil  stated  at 
verification  that  it  had  not  sought  to 
ascertain  whether  the  producing  plants 
maintained  sulphur  cost  centers.  See 
Preliminary  Results  at  970. 


The  Department  has  made  no 
pronouncement  regarding  Mobil's 
intentions  in  this  review.  Indeed,  our 
application  of  total  adverse  facts 
available  in  this  case  is  not  based  in  any 
manner  on  any  belief  in  this  company's 
intentions.  As  we  stated  in  the 
preliminary  results,  we  determined  that, 
under  section  776(a)(2)(A)  of  the  Act, 
Mobil  failed  to  provide  the  Department 
with  the  requested  cost  information,  and 
that  such  failure  constituted  a 
withholding  of  information  within  the 
Act's  meaning.  We  further  determined, 
under  section  782(e),  that  the  submitted 
cost  data  was  not  useable.  Finally,  we 
determined,  as  provided  by  section 
776(b),  that  an  adverse  inference  was 
warranted  because  Mobil  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  See  Preliminary  Results  at 
970-71.  We  do  not  question  Mobil's 
intentions  in  making  any  of  the  above 
determinations. 

Comment  18 

Petitioners  contend  that  the 
Department  should  assign  a  higher 
margin  to  Mobil  as  required  by  the 
Department's  established  practice. 

First,  petitioners  assert  that  the 
application  of  the  7.17%  rate  applied  in 
the  preliminary  results  would  reward 
Mobil  for  its  failure  to  cooperate  with 
the  Department.  According  to 
petitioners,  the  statute  only  requires  the 
Department  to  corroborate  secondary 
information  to  the  extent  practicable. 
Petitioners  note  that  the  SAA  (at  870) 
states  that  the  "fact  that  corroboration 
may  not  be  practicable  in  a  given 
circumstance  will  not  prevent  the 
agencies  from  applying  an  adverse 
inference." 

Second,  petitioners  argue  that  the 
28.9%  rate  considered  in  the 
preliminary  results  can  be  corroborated, 
since  the  petitioners  believe  that  the 
record  shows  that  this  rate  was 
calculated  in  the  LTFV  investigation. 

Third,  petitioners  point  to  several 
other  higher  margins  which  petitioners 
maintain  are  calculated  rates  from  the 
1970s. 

Finally,  petitioners  state  that  the 
Department  should  apply  the  higher  of 
the  final  rates  calculated  for  Husky  in 
the  1992/93  and  1993/94  reviews  if  that 
rate  exceeds  the  other  rates  identified  by 
petitioners. 

Mobil  argues  that  the  Department  has 
not  abused  its  discretion  in  its 
application  of  the  7.17%  rate  as  total 
adverse  facts  available.  First,  Mobil 
contends  that  the  use  of  any  costs  on  the 
record  would  lead  to,  at  the  most,  a  de 
minimis  margin.  Also,  the  application  of 
any  margin  above  de  minimis  prevents 


a  respondent  from  becoming  eligible  for 
revocation.  Therefore,  any  margin  is 
punitive. 

Second,  Mobil  argues  against  the 
application  of  the  28.9%  rate, 
maintaining  that  it  is  Departmental 
policy  to  choose  as  facts  available  a  rate 
calculated  by  the  Commerce 
Department,  not  the  Treasury 
Department.  Moreover,  Mobil  contends 
that  the  evidence  put  forward  by 
petitioners  does  not  even  prove  that  this 
rate  was  calculated  by  the  Treasury 
Department. 

Third,  petitioners'  suggested  use  of 
several  other  rates  calculated  for  review 
periods  in  the  1970s  is  unsound, 
according  to  Mobil,  because  the  record 
provides  no  details  as  to  how  those  rates 
were  calculated. 

Fourth,  Mobil  contends  that  the 
record  shows  it  has  cooperated  with  the 
Department,  and  thus  should  not 
receive  a  rate  higher  than  7.17%. 

Finally,  Mobilargues  that,  in 
considering  a  rate  to  apply  for  the  final 
results,  the  Department  may  not 
properly  apply  a  rate  that  is  itself  based 
on  best  information  available. 

Department's  Position:  As  the 
Department  noted  in  the  preliminary 
results  notice,  we-were  unable  to 
corroborate  the  rate  of  28.9%  based  on 
the  Department's  official  records  of  this 
proceeding.  This  rate  was  used  as  a 
"first-tier"  best  information  available 
(BIA)  rate  in  the  1991/92  review.  While 
we  agree  with  petitioners  that  record 
evidence  suggests  that  this  rate  stems 
from  the  original  investigation,  it  is  also 
true,  as  Mobil  has  noted,  that  there  is  no 
definitive  evidence  that  this  rate  was 
calculated,  and  this  of  course  precludes 
the  existence  of  evidence  detailing  how 
it  was  calculated.  Likewise,  the 
proposed  rates  of  87.65%  and  84.56% 
stem  from  review  periods  in  the  1970s 
and  the  record  also  lacks  information 
regarding  how  these  were  calculated.  As 
respondents  have  noted,  the  Department 
has  limited  itself  in  the  selection  of  BIA 
rates  from  past  reviews  to  reviews 
conducted  by  the  Commerce 
Department,  because  the  records 
pertaining  to  reviews  conducted  by  the 
Treasury  Department  are  less  complete. 
See.  e.g.,  Roller  Chain,  Other  Than 
Bicycle,  From  Japan,  57  FR  3745 
(January  31,  1992);  Pulton  Chain  Co.  v. 
United  States  17  CIT  1136  (CIT  1993). 

Petitioners'  discussion  of  the  75.19% 
rate  firom  the  period  2/1/74  to  11/30/80, 
in  addition  to  suffering  from  the  same 
limitations  as  those  discussed  above,  is 
a  rate  firom  a  preliminary  results  notice, 
and  therefore  cannot  be  considered 
corroborated  since  it  does  not  reflect  the 
Department's  final  calculations  for  that 
review  period. 


Federal  Register  /  Vol.  62,  No.  135  /  Tuesday,  July  15,  1997  /  Notices 


37969 


We  agree  with  Mobil  that,  to  the 
extent  that  any  margin  above  de 
minimis  precludes  that  respondent  from 
becoming  eligible  for  revocation,  it  may 
be  disadvantageous  to  that  respondent. 
However,  it  does  not  follow  that  the 
application  of  any  above-de  minimis 
rate  is  punitive,  as  an  above-de  minimis 
margin  may  still  be  lower  than  the 
margin  assigned  to  the  company  in  a 
previous  review  period. 

We  have  applied  as  total  adverse  facts 
available  the  highest  calculated  margin 
from  a  previous  review.  Because  the 
final  rate  in  the  1992/93  rate  for  Husky 
is  40.38%.  we  have  chosen  this  rate  as 
Mobil's  rate  for  the  POR.  This  rate  meets 
the  criteria  for  corroboration  estabbshed 
under  section  776(c).  Specifically,  as 
noted  in  the  preliminary  results  notice, 
"to  corroborate  secondary  information, 
the  Depeulment  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 
However,  unlike  other  types  of 
information,  such  as  input  costs  or 
selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period."  See 
Preliminary  Results,  page  971. 


Comment  19 

Mobil  argues  that,  if  the  Department 
concludes  that  an  adverse  inference  is 
warranted,  it  should  limit  this  adverse 
inference  to  cost  of  production  and  not 
to  Mobil's  total  response.  Mobil  states 
that  there  are  several  alternatives  in 
assigning  a  cost  to  Mobil's  liquid 
sulphur,  including  the  use  of  Husky's 
costs.  Mobil  states  that  its  inadvertent 
error  did  not  prevent  the  Department 
from  verifying  the  cost  information. 
Thus,  according  to  Mobil,  the 
Department's  statement  that  its  policy  of 
applying  total  adverse  facts  available 
under  these  circumstances  is  meant  to 
prevent  a  respondent  from  manipulating 
margin  calculations  by  permitting  the 
Department  to  verify  only  that 
information  which  the  respondent 
wishes  to  use  in  its  margin  calculations 
is  not  applicable. 

Petitioners  assert  that  it  is 
Departmental  practice  to  reject  a 
respondent's  submitted  information  in 
toto  where  a  respondent  fails  to  provide 
reliable  cost  data. 

Department's  Position:  While  Mobil 
states  that  its  "inadvertent  error"  did 
not  prevent  the  Department  from 
verifying  the  cost  information,  we  do 
not  agree  that  we  were  in  a  position  to 
verify  the  cost  information  uncovered  at 
verification.  As  we  stated  in  the 
preliminary  results  notice,  the 
Department  could  not  verify  this 
information  because  it  met  none  of  the 
criteria  set  forth  in  the  Department's 
verification  outline  regarding  the 
submission  of  new  information.  See 


Preliminary  Results  at  970.  As  these 
criteria  were  presented  to  Mobil  prior  to 
verification.  Mobil  had  reason  to  believe 
that  the  Department  would  not  accept 
such  information  at  verification. 
Therefore,  we  have  no  grounds  to 
conclude  that  the  Department's  policy 
of  applying  total  adverse  facts  available 
in  order  to  prevent  a  respondent  from 
manipulating  margin  calculations  by 
permitting  the  Department  to  verify  only 
that  information  which  the  respondent 
wishes  to  use  in  its  margin  calculations 
is  inapplicable  in  this  case. 

Furthermore,  we  agree  with 
petitioners  that  it  is  Departmental 
practice  to  reject  a  respondent's 
submitted  information  in  toto  where  a 
respondent  fails  to  provide  reliable  cost 
data.  For  a  full  explanation  of  this 
policy,  please  refer  to  the  preliminary 
results  notice.  See  Preliminary  Results 
at  970-71. 

Nevertheless,  we  note  that  none  of  the 
alternatives  suggested  by  Mobil  in  this 
case  would  appropriately  serve  as 
adverse  facts  available  because  none  of 
them  is  adverse.  See  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Certain  Cut-To-Length  Carbon 
Steel  from  Sweden,  62  FR  18396,  18402 
(April  15,  1997). 

Final  Results  of  Reviews 

As  a  result  of  our  review  of  the 
comments  received,  we  have  changed 
the  results  from  those  presented  in 
preliminary  results  of  review.  Therefore, 
we  determine  that  the  following  margins 
exist  as  a  result  of  our  review: 


Manufacturer/exporter 


Time  period 


Margin 
(percent) 


Husky  Oil  Ltd 

Mobil  Oil  Canada. 


Lid. 


12/1/94-11/30/95 
12/1/94-11/30/95 


'0.33 
»  40.38 


'  This  is  a  de  minimis  rate. 

^  As  described  atxjve,  this  total  iacts  available  rate  is  Huslcy's  rate  trom  the  1 992/93  review  penod. 


The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  price  and  normal  value  may  vary 
from  the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service.  Furthermore,  the  following 
cash  deposit  requirements  will  be 
effective  upon  publication  of  these  final 
results  for  all  shipments  of  this 
merchandise,  entered  or  withdrawn 
from  warehouse  for  consumption  on  or 
after  the  publication  date,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
the  cash  deposit  rates  for  the  reviewed 
companies  will  be  the  rates  for  those 
firms  as  stated  above  (except  that  if  the 


rate  for  a  particular  product  is  de 
minimis  i.e.,  less  than  0.5  percent,  a 
cash  deposit  rate  of  zero  will  be 
required  for  that  company^;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 
(4)  the  cash  deposit  rate  for  all  other 
manufacturers  will  be  the  "all  others" 
rate  made  effective  by  the  final  results 
of  the  1993/94  administrative  review  of 
these  orders  (see  1992/93  and  1993/94 


Final  Results).  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  reviews. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties.  This  notice  serves 
as  a  reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
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of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d)(1).  Timely 
written  notification  of  the  retiun/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  \he  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation.  This 
administrative  review  and  notice  are  in 
accordance  with  section  751(a)(1)  of  the 
Act  19  U.S.C.  1675(a)(1))  and  section 
353.22  of  the  Department's  regulations. 

Dated:  July  7,  1997. 
loseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
A  dmin  istra  tion. 

|FR  Doc.  97-18446  Filed  7-14-97;  8:45  am] 
BILUNG  CODE  3$10-0S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-l  22-047] 

Elemental  Sulphur  From  Canada;  Rnal 
Results  of  Antidumping  Duty 
Administrative  Reviews 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
antidiunping  duty  administrative 
reviews. 

SUMMARY:  On  August  30, 1996.  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  preliminary  results  of  the 
administrative  reviews  of  the 
antidumping  duty  Bhding  on  elemental 
sulphur  from  Canada.  The  reviews  cover 
the  periods  December  1, 1^92  through 
November  30,  1993.  and  December  1, 
1993  through  November  30,  1994.  We 
gave  interested  parties  an  opportimity  to 
comment  on  our  preliminary  results. 
Based  upon  our  emaiysis  of  the 
comments  received  we  have  changed 
the  results  from  those  presented  in  the 
preliminary  results  of  review. 

EFFECTIVE  DATE:  July  15, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Little  or  Maureen  Flaiuiery, 
Antidumping/ Countervailing 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington.  D.C.  20230;  telephone: 
(202) 482-4733, 


SUPPLEMENTARY  INFORMATION: 
Background 

On  December  17, 1973,  the 
Department  of  the  Treasury  published 
in  the  Federal  Register  (38  PR  34655) 
the  antidumping  finding  on  elemental 
sulphur  hoia  Canada.  On  November  26. 
1993  and  December  6.  1994,  the 
Department  published  in  the  Federal 
Register  notices  of  opportunity  to 
request  an  administrative  review  of  this 
antidumping  finding  for  the  periods 
December  1 ,  1992  through  November 
30, 1993  (58  FR  62326),  and  December 
1,  1993  through  November  30, 1994  (59 
FR  62710),  respectively. 

With  respect  to  the  1992/1993 
administrative  review,  on  December  30. 

1993,  Pennzoil  Sulphur  Company 
(Pennzoil),  a  domestic  producer  of 
elemental  sulphur,  requested  that  we 
conduct  an  administrative  review  of 
Alberta  Energy  Co.,  Ltd.  (Alberta), 
Allied-Signal  Inc.  (Allied).  Brimstone 
Export  (Brimstone),  Burza  Resources 
(Burza),  Fanchem,  Husky  Oil  Ltd. 
(Husky).  Mobil  Oil  Canada,  Ltd.  (Mobil), 
Norcen  Energy  Resources  (Norcen), 
Petrosul  International  (Petrosul), 
Saratoga  Processing  Co..  Ltd.  (Saratoga), 
and  Sulbow  Minerals  (Sulbow).  On 
December  21, 1993.  Petrosul  requested 
revocation  of  the  finding  in  part,  with 
respect  to  itself.  The  review  was 
initiated  on  January  18,  1994  (59  FR 
2593). 

With  respect  to  the  1993/1994 
administrative  review,  on  December  29, 

1994,  Pennzoil  requested  that  we 
conduct  an  administrative  review  of 
Alberta,  Husky,  Mobil.  Norcen.  and 
Petrosul.  On  December  28,  1994, 
Petrosul  requested  revocation  of  the 
finding,  in  part,  with  respect  to  itself, 
and.  on  December  30, 1994,  Mobil 
requested  an  administrative  review  of 
its  sales.  The  review  was  initiated  on 
January  13,  1995  (60  FR  3193). 

On  August  30, 1996,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  these  reviews  of 
the  antidumping  finding  on  elemental 
sulphur  from  Canada  (61  FR  45937).  We 
held  a  public  hearing  on  December  1 1 , 
1996.  The  Department  has  now 
conducted  these  reviews  in  accordance 
with  section  751  of  the  Tariff  Act  of 
1930.  as  amended  (the  Act). 

Scope  of  the  Review 

Imports  covered  by  these  reviews  are 
shipments  of  elemental  sulphur  from 
Canada.  This  merchandise  is  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheadings  2503.10.00, 
2503.90.00,  and  2802.00.00.  Although 
the  HTS  subheadings  are  provided  for 
convenience  and  for  U.S.  Customs 


purposes,  the  written  description  of  the 
scope  of  this  finding  remains 
dispositive. 

The  periods  of  review  are  December  1, 
1992  through  November  30,  1993,  and 
December  1, 1993  through  November 
30,  1994.  The  1992/1993  review  covers 
eleven  companies,  and  the  1993/1994 
review  covers  five  companies 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  and  to  the 
Department's  regulations  are  references 
to  the  provisions  as  they  existed  on 
December  31,  1994.  Pursuant  to  section 
291(a)(2)(B)  of  the  Uruguay  Round 
Agreements  Act  (URAA),  the  provisions 
of  that  Act  apply  only  to  reviews 
requested  on  or  after  January  1,  1995. 
Thus,  although  the  1993/1994  review 
was  initiated  after  the  effective  date  of 
the  amendments  pursuant  to  the  URAA, 
those  provisions  do  not  apply  to  this 
review. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results.  We  received  case 
and  rebuttal  briefs  from  Pennzoil  and 
Freeport-McMoRan  Inc.  (petitioners), 
Husky,  and  Mobil. 

Comment  1 

Husky  argues  that  the  Department 
incorrectly  assigned  all  of  the  common 
costs  for  a  particular  Husky  facility 
solely  to  liquid  production  when  the 
majority  of  the  work  and  the  costs  in 
that  facility  related  to  forming  of 
sulphur  for  later  sale.  Husky  argues  that 
there  are  three  "direct"  functional  units 
within  this  facility — remelt  (remelting 
sulphur  which  has  been  poured  to 
block),  block  (pouring  sulphur  on  the 
ground  when  it  cannot  be  sold)  and 
forming  (forming  liquid  sulphur  into 
solid  shapes).  Husky  asserts  that  the 
Department  determined  again  in  these 
reviews  that  of  those  three  units,  only 
the  remelt  and  block  units  incur  joint 
costs — i.e.,  costs  applicable  to  the 
production  of  liquid  sulphur.  Husky 
argues  that  the  "coramtjn"  costs  (e.g., 
cost  associated  with  road  maintenance) 
at  the  facility  relate  to  the  entire 
complex.  Husky  contends  that  those 
common  costs  cover  all  three  direct 
functional  units.  Husky  asserts  that  in 
its  questionnaire  responses  in  the  1992/ 
93  and  1993/94  reviews.  Husky  defined 
all  of  the  merchandise  produced  for  this 
complex  as  formed  sulphur.  Husky 
contends  that  it  was  therefore 
unnecessary  to  split  the  common  costs 
among  the  three  direct  functional  units 
within  the  facility.  Husky  argues  that  if 
all  of  the  costs,  both  direct  and 
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common,  were  being  allocated  to  the 
same  product,  the  common  cost  at  this 
facility  did  not  need  to  be  split  by 
functional  unit. 

Husky  argues  that,  in  calculating  the 
preliminary  margin,  the  Department 
split  Husky's  submitted  costs  for  the 
facility  between  liquid  and  formed 
sulphuj.  Husky  contends  that  the 
Department  correctly  designated  the 
direct  cost  centers  as  either  joint  or 
formed  costs  consistent  with  the 
structure  of  this  facility  and  the  same 
categories  of  costs  incurred  in  another 
Husky  facility.  However,  Husky  argues 
that  the  Department  erred  by  failing  to 
allocate  any  common  costs  to  formed 
sulphur.  Husky  argues  that  the  common 
costs  are  not  allocable  solely  to  liquid, 
but  are  costs  incurred  to  operate  the 
three  functional  units.  Husky  asserts 
that  allocating  all  of  the  common  costs 
to  liquid  sulphur  belies  not  only  the  fact 
that  the  majority  of  the  common  costs 
relate  solely  to  forming  the  sulphur  but 
also  the  Department's  method  of 
allocating  the  common  costs  at  other 
Husky  facilities.  Husky  argues  that  the 
Department  should  revise  its  calculation 
to  (a)  split  the  common  costs  among  the 
direct  units  in  this  facility,  and  (b) 
allocate  to  liquid  sulphur  only  the  costs 
associated  with  the  joint  functional 
units. 

Petitioners  argue  that  Husky 
mischaracterizes  the  Department's 
treatment  of  the  common  costs  at  this 
facility,  and  that  the  Department 
properly  treated  the  costs  at  this  facility 
as  costs  common  to  the  production  of 
liquid  and  formed  sulphur.  Petitioners 
assert  that  the  Department  allocated  the 
costs  of  this  common  cost  center  to 
liquid  and  formed  sulphiu'  equally  on  a 
per  unit  basis.  Petitioners  contend  that 
the  Department  include  the  same  per- 
unit  amount  of  common  costs  in  the 
cost  of  manufacturing  (COM)  of  liquid 
and  formed  sulphur  because  it  treated 
those  as  common  costs  incurred  for  both 
liquid  and  formed  sulphiu:  production, 
consistent  with  the  Department's 
treatment  of  such  costs  in  the  1991/92 
review.  Petitioners  argue  that  the 
Department  should  reject  Husky's 
argvunent  that  the  Department  should 
allocate  the  conmion  costs  to  the  other 
direct  cost  centers  at  this  facility  based 
on  the  costs  in  those  cost  centers. 

Petitioners  argue  that  under  Husky's 
allocation  method  the  per-unit  COM  for 
liquid  sulphur  would  fall.  Petitioners 
argue  that  this  result  would  be  distortive 
because  the  record  shows  that  the  cost 
inciured  for  handling  and  storing  liquid 
sulphur  are  significant.  Further, 
Petitioners  assert  that  Husky  incurs 
most  if  not  all  of  these  common  costs 
regardless  of  whether  this  facility's 


sulphur  is  formed  or  sold  in  liquid  form. 
Thus,  Petitioners  argue,  the  per-unit 
COM  of  liquid  and  formed  sulphur 
should  contain  the  same  per-unit 
amount  of  these  common  costs  based  on 
th^otal  costs  divided  by  the  volume  of 
sulphur  that  is  sold  in  either  liquid  or 
solid  form. 

Petitioners  argue  that,  unlike  the 
general  facilities  costs  of  the  sulphur 
handling  at  another  Husky  facility,  the 
common  costs  in  this  cost  center  are  not 
merely  indirect  overhead  costs  incurred 
for  the  other  cost  centers.  In  addition, 
Petitioners  contend  that  the  sulphur 
handling  at  this  other  Husky  facility  has 
a  larger  number  of  separate  direct  cost 
centers  than  at  this  facility.  Petitioners 
argue  that  the  Department  treated 
certain  direct  cost  centers  as  common 
costs  allocated  equivalently  to  liquid 
and  formed  sulphur  on  a  per-unit  basis. 
Petitioners  argue  that  the  Husky  facility 
that  is  the  subject  of  this  comment  had 
rail  facilities  and  liquid  off-loading 
capability,  but  that  Husky  identified  no 
separate  cost  centers  for  these 
operations  at  this  facility.  Petitioners 
contend  that  some  or  all  of  the  direct 
costs  associated  with  these  facilities 
therefore  must  be  recorded  in  the 
common  cost  center.  Petitioners  argue 
that  these  common  costs  should  be 
properly  treated  as  conunon  costs 
included  in  the  COM  of  liquid  and 
formed  sulphur  on  an  equivalent  per- 
unit  basis. 

Petitioners  contend  that  Husky's 
assertions  regarding  the  nature  of  this 
facility's  cost  centers  are  unsupported 
by  the  record  because  Husky  failed  to 
provide  a  description  of  each  cost  center 
at  this  facility  and  to  identify  the  costs 
included  in  each  cost  center,  as 
explicitly  required  by  the  supplemental 
cost  questionnaire.  Petitioners  argue 
that  the  Department  should  reject 
Husky's  argument  that  the  Department 
should  reallocate  the  conunon  costs  at 
this  facility. 

Department  Position:  We  agree  with 
Husky  that  the  "common"  costs  for  a 
particular  facility  should  be  allocated  to 
all  of  the  direct  cost  centers  at  that 
facility.  For  the  preliminary  results, 
common  (general)  costs  for  all  facilities 
were  allocated  to  sulphur  based  on  the 
direct  cost  centers  which  relate  to  the 
functional  units  within  the  facility. 
While  certain  cost  centers  were 
considered  joint  or  "common"  at  one 
Husky  facility  and  allocated 
equivalently  to  liquid  and  formed 
sulphur  on  a  per-unit  basis,  these  cost 
centers  contained  direct  expenses  which 
were  applicable  to  both  liquid  and 
formed  sulphur.  At  the  facility  subject 
to  this  comment,  it  is  appropriate  to 
treat  the  costs  in  this  "common"  cost 


center  as  indirect.  The  other  reported 
sulphur  cost  centers  at  this  facility  are 
direct;  because  this  facility  must  incur 
common  (indirect)  expenses,  it  is 
reasonable  to  conclude  that  those 
indirect  expenses  are  included  in  the 
"common"  cost  center.  Therefore,  we 
have  treated  these  costs  as  general 
expenses  and  allocated  them  to  all 
functional  units  of  the  facility  based  on 
the  direct  cost  centers. 

Comment  2 

Husky  argues  that  the  Department 
significantly  overstated  the  amount  of 
depreciation  applicable  to  the  sulphur 
production  at  the  facility  discussed 
above  by  categorizing  the  "common" 
costs  for  the  facility  as  direct  costs. 
Husky  asserts  that,  consistent  with  what 
it  expected  to  be  the  Department's  final 
decision  in  the  1991/92  review,  in  this 
review  it  provided  a  depreciation 
allocation  based  on  direct  costs.  Husky 
argues  that  the  Department  accepted  the 
depreciation  figures  submitted  on  a 
direct  cost  basis  for  Husky's  other 
facilities;  however,  for  this  facility  the 
Department  altered  Husky's  submitted 
calculation,  which  Husky  argues  was 
entirely  consistent  with  its  calculations 
at  its  other  facilities,  by  reclassifying  the 
conunon  costs  for  this  facility  from  a 
common  cost  to  a  direct  cost  category. 

Husky  points  out  that  it  allocated 
depreciation  on  the  basis  of  the  direct 
costs  incurred  at  each  facility.  Husky 
argues  that,  like  the  sulpihur  costs,  the 
gas/oil  costs  factored  into  the  allocation 
ratio  were  limited  to  the  direct  costs 
charged  to  the  leaseholds  and, 
accordingly,  do  not  include  the  common 
costs  associated  with  those  functional 
units.  Therefore,  Husky  argues,  by 
adding  the  common  cost  for  this  facility 
to  sulphur  costs  for  purposes  of  the 
depreciation  allocation  without  adding 
the  common  costs  for  the  gas  facilities 
to  total  costs,  the  Department 
significandy  overstated  the  ratio  and 
allocated  a  disproportionate  share  of  the 
depreciation  expense  to  sulphur. 

Petitioners  argue  that,  if  tne 
Department  were  to  exclude  the 
common  sulphur  handling  costs  at  this 
facility  as  Husky  argues,  the  percentages 
of  depreciation  allocated  to  the  sulphur 
handling  at  this  facility  would  be 
drastically  reduced  from  those  used  in 
the  preliminary  results  of  these  reviews. 
Petitioners  argue  that  the  Department's 
operating  cost  method  for  allocating 
facility-wide  depreciation  is  based  on 
the  assiunption  that  the  relative 
operating  expenses  incurred  in  a 
particular  part  of  a  plant  is  a  measure  of 
the  relative  significance  of  the  physical 
plant,  and  thus  depreciation,  for  that 
part  of  the  plant. 
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■  Petitioners  au^ue  that,  under  the 
depreciation  allocation  methodology 
adopted  by  the  Department  in  the  1991/ 
92  review,  the  Department  included  all 
sulphur  handling  costs,  including 
indirect  costs,  in  the  calculation  of 
relative  amounts  of  plant-wide 
depreciation  allocated  to  gas  processing 
assets  and  sulphur  handling  assets. 
Petitioners  assert  that  the  Department 
should  reject  Husky's  argument  that 
without  adding  the  common  costs  for 
gas  facilities  to  total  facilities  costs  for 
purposes  of  the  depreciation  allocation, 
the  Department  significantly  overstated 
the  ratio  of  direct  sulphur  expenses  to 
direct  facility-wide  expenses  and 
allocated  a  disproportionate  share  of 
depreciation  expenses  to  sulphur. 
Petitioners  contend  that  Husky  foiled  to 
report  liquid  sulphur  storage  costs 
incurred  at  the  gas  processing  facility 
after  the  point  of  sulphur  recovery,  and 
that  a  portion  of  the  general  facilities 
costs  at  that  facility  are  therefore 
attributable  to  liquid  sulphur  storage. 
Petitioners  argue  that  including  these 
liquid  storage  costs  and  the  associated 
general  facilities  costs  in  the  calculation 
of  depreciation  would  increase  the 
depreciation  attributable  to  the  sulphur 
handling  assets  at  this  facility. 
Petitioners  also  argue  that  the  absence  of 
gas  processing  general  facilities  costs 
from  the  calculation  of  depreciation  is 
due  to  Husky's  failure  to  report  those 
costs.  Petitioners  argue  that  this  failure 
should  not  result  in  the  exclusion  of 
these  common  sulphur  handling  costs 
from  the  calculation  of  depreciation. 
Petitioners  argue  that  excluding  the 
conunon  costs  for  this  facility  from  the 
depreciation  calculation  rewards  Husky 
for  its  failure  to  allocate  depreciation  by 
the  methodology  adopted  by  the 
Department  in  the  1991/92  review. 
Petitioners  contend  that  Husky's 
characterization  ot  the  common  costs  of 
this  facility  as  indirect  costs  is 
unsupported  by  the  record,  as  Husky 
identified  those  costs  as  direct  in  its 
supplemental  questionnaire  responses. 
Petitioners  argue  that  Husky  failed  to 
provide  a  description  for  each  cost 
center  or  functional  unit,  and  to  identify 
the  costs  included  in  each.  Petitioners 
contend  that,  in  light  of  Husky's  failure 
to  provide  this  information,  there  is 
absolutely  no  basis  for  any  adjustment 
of  the  Department's  allocation  of 
depreciation  based  on  Husky's 
unsupported  assertions. 

Department  Position:  We  agree  with 
Husky.  Coiisistent  with  the 
Department's  practice  in  these  reviews, 
Husky  allocated  depreciation  based  on 
direct  costs  charged  to  each  functional 
unit  at  each  facility.  Husky  treated  these 


expenses  as  indirect  in  the  cost 
calculation  submitted  to  the 
Department.  Absent  any  evidence  on  the 
record  indicating  that  these  expenses 
are  direct,  we  believe  it  is  reasonable  to 
treat  these  common  expenses  as  « 

indirect.  Accordingly,  we  did  not 
include  these  expenses  in  the  allocation 
of  depreciation.  We  agree  that  including 
common  costs  for  sulphur  while 
excluding  common  costs  for  gas  results 
in  the  allocation  of  a  disproportionate 
share  of  depreciation  expenses  to 
sulphur.  Therefore,  we  have  not 
included  the  "common"  cost  center  for 
this  facility  in  the  calculation  of 
depreciation  for  these  reviews. 

Comment  3 

Husky  argues  that  the  Department 
inadvertently  included  the  block  costs 
from  one  facility  in  the  calculation  of 
the  costs  of  another  Husky  facility  for 
the  1993/94  review.  Husky  argues  that 
there  is  no  basis  to  have  done  so.  Husky 
argues  that  the  Department  must 
therefore  deduct  these  expenses  in  the 
final  results. 

Petitioners  argue  that  the  Department 
determined  in  the  preliminary  results 
that  "(sjince  (this  facility]  poured 
sulphur  to  block  during  this  review 
period,  and  did  not  report  block  storage 
costs,  we  have  added  to  the  COM  for 
[this  facility)  the  block  storage  costs  and 
depreciation  expense  calculated  for  the 
[other  facility)."  Petitioners  argue  that 
the  record  establishes  that  the 
Department's  determination  was 
entirely  proper.  Petitioners  assert  that 
block  storage  was  not  listed  among  the 
direct  cost  centers  identified  for  the 
particular  facility.  Petitioners  argue  that 
the  Department  should  not  assume  that 
a  particular  reported  cost  relates  to 
pouring  sulphur  to  block  given  Husky's 
failure  to  describe  these  costs  as 
required  by  the  Department's  cost 
deficiency  questionnaire.  Petitioners 
argue  that,  accordingly,  the  Department 
should  continue  to  include  the  block 
storage  costs  from  the  other  facility  in 
the  cost  calculation  for  this  facility. 

Department  Position:  We  disagree 
with  Husky.  The  record  shows  that  the 
facility  in  question  incurred  block 
storage  costs.  As  noted  by  petitioners, 
we  stated  in  the  preliminary  analysis 
memo  that  because  block  storage  costs 
were  not  reported  for  the  one  facility, 
we  used  the  block  storage  cost  and 
depreciation  allocated  to  block  storage 
calculated  for  another  Husky  facility  as 
best  information  available  (BLA)  and 
added  it  to  the  COM  for  the  one  facility 
for  which  Husky  did  not  report  block 
storage  costs. 


Comment  4 

Husky  argues  that  the  Department's 
resort  to  BLA  for  a  particular  facility  has 
no  basis  in  fact  or  law.  Husky  contends 
that  it  explained  in  the  1991/92  review 
and  subsequent  reviews  that,  unlike  its 
production  at  other  facilities,  sulphur 
formed  at  this  facility  was  not  actually 
produced  by  Husky.  Husky  argues  that 
the  sulphur  at  this  facility  is  purchased 
from  another  company's  gas  production. 
Husky  asserts  that,  in  the  1991/92 
review,  it  supplied  the  Department  with 
all  of  its  data  from  this  facility  and  the 
Department  refused  to  consider  that 
data.  Husky  argues  that  the 
Department's  decision  to  disregard  its 
1991/92  determination  and  impose  BLA 
on  Husky  in  these  reviews  was  based  in 
large  part  on  the  Department's 
mischaracterization  of  its  prior  decision 
to  exclude  that  facility's  costs.  Husky 
contends  that  what  the  Department  fails 
to  mention  in  trying  to  distinguish 
1991/92  from  the  reviews  at  issue  here 
is  that  Husky  did  not  base  its  reported 
costs  at  that  facility  in  the  1991/92 
review  solely  on  its  purchase  price. 
Husky  argues  that  it  also  provided  the 
Department  with  lease  statistics  which 
Husky  argues  the  Department  was 
uninterested  in  using  to  account  for  that 
facility's  costs.  Husky  argues  that  as  it 
prepared  questionnaire  responses  for 
the  subsequent  reviews,  it  had  no  reason 
to  believe  that  the  Department's  position 
would  change  with  regard  to  this 
facility,  particularly  when  the  facts  did 
not. 

Furthermore,  Husky  argues  that,  had 
the  Department  asked  specifically  for 
this  facility's  costs  in  these  reviews, 
Husky  would  have  provided  whatever 
data  was  available,  exactly  as  it  had 
done  in  1991/92.  Husky  asserts  that  the 
Department's  request  that  Husky 
account  for  the  costs  of  90%  of  its 
production  is  not  the  same  as  a  request 
for  this  particular  facility's  costs.  Husky 
contends  that  the  record  in  this  case 
delineates  clearly  Husky's  internal 
distinction  between  sulphur  that  is 
produced  from  Husky's  own  oil  and  gas 
and  purchased  sulphur.  Husky  argues 
that  it  is  undisputed  that  purchased 
sulphur  is  not  considered  production  by 
Husky  in  the  normal  course  of  business. 
Husky  argues,  "[blefore  [Commerce] 
may  find  any  non-compliance  on  the 
part  of  the  parties  to  the  proceeding, 
there  must  be  a  clear  and  adequate 
communication  requesting  the 
information."  Usinor  Sacilor,  SoUac, 
and  GTS  v.  United  States.  872  F.Supp. 
100,  1010  (CIT  1994).  Husky  argues  that 
as  a  matter  of  law,  therefore,  the 
Department's  failure  to  distinguish  its 
rejection  of  Husky's  data  from  this 
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particular  facility  in  the  prior  review  or, 
under  the  circumstances,  to  make  its 
request  for  the  identical  data  more 
precise,  limits  the  Department's 
discretion  to  penalize  Husky  writh  BIA, 
cooperative  or  otherwise.  Accordingly, 
Husky  argues  that,  as  in  1991/92,  this 
facility  should  be  excluded  from  the 
analysis. 

Husky  argues  that  even  if  the 
Department's  request  for  this  facility's 
costs  had  been  clear,  allocating  the 
highest  costs  to  this  facility  is  not 
reasonable.  Husky  asserts  that  the 
Department's  statutory  mandate  with 
respect  to  calculating  costs  and 
constructed  value  is  to  base  those 
calculations  on  the  actual  costs 
incurred.  Husky  contends  that  this  edict 
does  not  wane  merely  because  a 
respondent  fails  to  spell  out  every 
nuance  of  its  costs.  Husky  argues  that 
even  if  the  Department  resorts  to 
cooperative  BLA,  the  Department  is  not 
relieved  of  the  obligation  to  make  an 
inference  reflective  of  the  respondent's 
actual  costs  (i.e.,  a  neutral  inference). 
Husky  argues  that  assiuning  the 
Department  did  make  a  clear  request  for 
this  facility's  data  in  these  reviews,  the 
Department  was  by  no  means  compelled 
to  penalize  Husky  by  allocating  to  this 
facility  the  highest  costs  of  any  of 
Husky's  facilities.  Husky  ai;gues  that  the 
Department  should  determine  the 
weighted-average  cost  of  Husky's  other 
reported  facilities  and  allocate  that  per- 
unit  cost  over  the  volume  of  sulphur 
which  flows  through  this  particular 
facility.  Husky  asserts  that  the 
Department  would,  at  the  very  least, 
calculate  a  weighted-average  cost 
reflective  of  the  apparent  differences  in 
Husky's  various  facilities  and  Husky's 
actual  costs. 

Petitioners  argue  that,  regardless  of 
what  occurred  in  the  1991/92  review, 
the  Department  clearly  required  Husky 
in  this  review  to  report  costs  at  all 
facilities  accounting  for  90%  of  Husky's 
sulphur  production.  Petitioners  contend 
that,  as  the  Department  found,  Husky's 
submitted  sulphur  production  volume 
data  show  that  it  was  necessary  to  report 
this  facility's  cost  to  satisfy  that 
requirement.  Petitioners  argue  that  this 
facility's  sulphur  is  Husky  production 
under  any  normal  definition  of 
production.  Petitioners  assert  that 
Husky  owns  and  operates  the  facility's 
sulphur  handling  facilities,  and  thus 
incvured  sulphur  production  costs 
under  the  Department's  methodology. 
Moreover,  Petitioners  argue,  in  the  cost 
deficiency  questionnaire,  the 
Department  specifically  requested  that 
Husky  provide  the  1994  operating 
statements  for  this  facility.  Petitioners 
assert  that  by  requesting  the  operating 


statement  for  this  facility,  the 
Department  not  only  clearly  indicated 
that  it  considered  costs  at  this  facility 
necessary  in  this  review,  but  that  it 
required  Husky  to  report  those  costs 
because  this  facility's  operating 
statement  contains  sulphur  handling 
costs. 

Petitioners  dispute  Husky's  claim  that 
even  if  the  Department's  request  for  this 
facility's  costs  was  not  clear,  assigning 
the  highest  COM  calculated  for  any 
other  Husky  plant  to  this  facility  is  not 
reasonable  and  the  Department  should 
instead  base  the  cost  at  this  facility  on 
the  weighted-average  cost  of  the  other 
Husky  facilities.  Petitioners  argue  that 
the  Department's  established  practice  is 
to  use  adverse  BIA  when  a  respondent 
fails  to  provide  necessary  and  requested 
information;  otherwise,  respondents 
would  have  no  incentive  to  provide 
information.  Petitioners  note  that  Husky 
cites  the  recent  amendments  to  the 
statute  for  the  proposition  that  the 
Department's  statutory  mandate  with 
respect  to  calculating  costs  and 
constructed  value  is  to  base  those 
calculations  on  the  actual  costs 
incurred.  Petitioners  argue  that,  in  this 
case,  Husky  prevented  the  Department 
from  calculating  its  cost  of  production 
and  constructed  value  based  on  the 
actual  costs  Husky  inciured  by 
withholding  its  production  costs  at  this 
facility.  Furthermore,  Petitioners  assert 
that,  in  the  recent  amendments  to  the 
statute.  Congress  codified  the 
Department's  adverse  BLA  practice  and 
added  a  provision  that  specifically 
permits  the  Department  to  make  adverse 
inferences  when  a  party  fails  to 
cooperate  by  withholding  requested 
information,  as  Husky  did  in  this 
review.  Therefore,  Petitioners  argue,  the 
Department  should  apply  adverse  BLA 
to  determine  costs  at  this  facility. 

Department  Position:  We  disagree 
with  Husky.  It  was  appropriate  for  the 
Department  to  apply  BLA  to  this 
particular  facility  because  Husky  failed 
to  report  costs  for  the  facility.  As  the 
petitioner  noted,  we  specifically  asked 
for  the  operating  statements  for  this 
facility  in  the  supplemental  cost 
questionnaire.  We  also  asked  for  costs 
for  facilities  accounting  for  90%  of 
Husky's  sulphur  production.  Although 
Husky  purchased  the  sulphur  from 
another  company's  gas  production,  the 
record  shows  that  Husky  owns  and 
operates  the  sulphur  handling  facilities. 
As  the  Department  determined  in  the 
1991/92  review,  the  sulphur  costs 
which  should  be  reported  are  the 
sulphur  handling  costs  (j.e.,  those 
sulphur  costs  incurred  afrer  the  sulphur 
recovery  unit).  Husky  incurs  these  costs 
for  the  sales  of  its  sulphur  from  this 


facility.  Therefore,  sulphur  from  this 
facility  would  be  considered  Husky 
production  and  the  costs  should  have 
been  reported  as  Husky  reported  the 
production  volume  from  this  facility. 
Because  the  costs  from  this  facility  were 
not  used  in  a  previous  administrative 
review  does  not  mean  that  Husky  can 
unilaterally  decide  that  such  costs  need 
not  be  reported  in  another 
administrative  review  of  the  same  case, 
especially  when  Husky  was  requested 
specifically  to  report  such  costs. 

We  agree  with  petitioners  that  the 
COM  applied  to  the  production  from 
this  facility  should  be  adverse  since 
Husky  did  not  report  the  required  cost, 
but  disagree  that  we  should  use  the 
highest  cost  for  each  component  of  the 
COM  from  the  other  Husky  facilities  to 
determine  the  COM  for  this  facility. 
Therefore,  we  have  continued  to  apply 
the  highest  COM  from  a  facility  which 
was  reported  to  this  faqility's 
production  volume. 

Comment  5 

Husky  argues  that  the  costs  of  pouring 
liquid  sulphur  to  block  are  not  logically 
allocated  to  sulphur  production.  Husky 
argues  that,  in  the  preliminary  decision 
in  these  reviews,  the  Department 
allocated  sulphur  block  costs  at  a 
particular  Husky  facility  over  the  total 
of  the  volume  of  sulphur  poured  to 
block  and  the  volume  of  liquid  and 
formed  sulphur  produced.  Husky  argues 
that  the  Department  did  not  allocate 
sulphiu-  handling  costs  over  this  same 
volume.  Husky  asserts  that  the 
Department  ignored  the  block  volumes 
in  allocating  the  sulphur  handling  costs 
but  then  included  block  volumes  in 
weight  averaging  the  COM.  Husky 
contends  sulphur  poured  to  block 
cannot  be  sulphur  production  for 
purposes  of  weighing  costs  if  it  is  not 
production  for  purposes  of  allocating 
those  costs.  Husky  argues  that  sulphur 
block  is  a  cost  associated  with  Husky's 
primary  operations  of  oil  and  gas 
production.  Husky  argues  that  it  pours 
sulphur  to  block  to  produce  natural  gas 
and/or  oil.  Husky  argues  that  the  costs 
incurred  to  pour  sulphur  to  block  are 
indistinguishable  from  costs  incurred  to 
convert  corrosive  hydrogen  sulphide  to 
elemental  sulphur.  Husky  contends  that, 
while  the  Department  has  said  that 
Husky's  block  costs  should  be  allocated 
to  sulphur  because  Husky  has  the 
choice  of  either  selling  the  liquid 
sulphur,  forming  it  for  overseas  sale,  or 
pouring  it  to  block,  Husky's  only  real 
choice  is  to  sell  the  sulphur.  Husky 
argues  that  if  it  does  not  sell  the  sulphur 
it  must  either  cease  natiu^  gas  or  oil 
production  or  pour  the  resultant 
sulphur  on  the  ground.  Husky  asserts 
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that  the  Department  itself  aciuaowledged 
in  the  prior  review  that  ceasing  gas/oil 
production  is  not  a  realistic  choice. 

Further.  Husky  argues  that  the  fact 
that  it  maintains  no  inventory  value  for 
block  sulphur  and  has  not  remelted 
significant  volumes  of  block  in  years 
undermines  the  inference  that  Husky 
pours  sulphur  to  block  as  a  means  of 
long-term  storage.  Husky  contends  that 
it  pours  to  block  as  a  means  of  disposal, 
the  only  means  currently  available  to 
Canadian  gas/oil  producers.  Husky 
argues  that  the  Department's  decision  to 
allocate  block  costs  to  sulphur  is  further 
complicated  by  the  fact  that  sulphur  is 
not  sold  at  many  Canadian  gas/oil 
facilities  but  instead  poured  to  block  as 
an  unavoidable  consequence  of  gas/oil 
production.  Husky  contends  that 
sulphur  handling  facilities  do  not  exist 
at  some  plants  and  the  sulphur  must  be 
poured  to  block  because  it  cannot  be 
sold.  Husky  argues  that  for  the 
Department  to  allocate  block  costs  to 
sulphur  at  a  plant  that  contains  sulphur 
handling  facilities,  yet  ignore  block 
costs  incurred  at  facilities  where  there 
are  no  sulphur  handling  facilities,  is 
inconsistent  with  the  Department's  prior 
decision  to  make  cost  determinations  on 
a  company-wide  basis.  Husky  argues 
that  block  cost  is  either  a  gas/oil  cost  or 
a  sulphur  cost,  and  that  if  a  facility 
cannot  allocate  the  cost  over  sulphur 
(because  none  is  sold),  the  cost 
allocation  methodology  will  invariably 
differ  from  facility  to  facility.  Husky 
argues  that,  based  on  these  inherent 
inconsistencies,  the  Department  should 
eliminate  the  block  cost  from  the 
sulphur  cost  and  treat  the  cost  as  a  cost 
of  Husky's  primary  operation. 

Petitioners  argue  that  the  Department 
unequivocally  rejected  Husky's 
argument  that  block  storage  costs  should 
be  associated  with  oil  and  natural  gas 
production  in  the  final  results  of  the 
1991/92  review.  Petitioners  argue  that 
Husky  has  not  raised  any  new 
arguments  or  cited  new  facts  that  would 
warrant  reconsideration  of  this 
determination.  Petitioners  contend  that, 
although  Husky  claims  that  it  pours 
sulphur  to  block  as  a  means  of  disposal, 
Husky  has  publicly  acknowledged  that 
its  sulphur  storage  facilities  are 
designed  to  enable  it  to  stockpile 
sulphur  for  later  sale.  Petitioners 
contend  that,  in  light  of  the  foregoing, 
the  Department  should  reject  Husky's 
argument  that  its  sulphur  block  storage 
costs  should  not  be  attributed  to  sulphur 
production. 

Department  Position:  We  disagree 
with  Husky.  Consistent  with  the 
Department's  decision  in  the  1991/92 
review,  we  determined  that  block  costs 
are  appropriate  to  include  as  part  of  the 


cost  of  producing  sulphur.  We  stated,  in 
the  1991/92  review,  that: 

*   •   •  inclusion  of  the  direct  operating  and 
general  fecility  costs  related  to  sulphur  block 
storage  in  CV  is  appropriate  *   *   *  all  costs 
incurred  after  the  liquid  sulphur  recovery 
unit  relate  to  the  production  of  sulphur.  At 
this  point  in  the  production  process,  Husky 
has  the  choice  of  either  selling  the  liquid 
sulphur,  forming  it  for  overseas  sale,  or 
pouring  it  to  block  for  long-term  storage.  All 
of  these  choices  relate  to  selling  sulphur, 
either  cvurently  or  in  the  future.  Accordingly, 
we  consider  it  appropriate  to  include,  as  part 
of  the  cost  of  producing  sulphur,  all  costs 
incurred  in  the  block  storage  lease. 

Elemental  Sulphur  From  Canada;  Final 
Results  of  Antidumping  Finding 
Administrative  Review,  61  FR  8239 
(March  4,  1996)  (1991/92  Final) 

Husky  has  not  raised  new  arguments 
or  presented  new  evidence  that  would 
warrant  a  reconsideration  of  this 
determination. 

We  disagree  with  Husky  that  the 
Department  would  be  inconsistent  with 
its  decision  to  make  cost  determinations 
on  a  company-wide  basis  by  including 
the  block  from  some  facilities  and 
ignoring  block  costs  from  facilities 
which  do  not  have  sulphur  handling 
facilities.  Because  sulphur  poured  to 
block  must  be  remelted  and  then 
processed  through  either  liquid  or 
forming  facilities  before  it  can  be  sold, 
block  sulphur  is  not  considered  finished 
production.  We  required  Husky  to 
account  for  at  least  90  percent  of  its  total 
production  volume  in  reporting  costs.  A 
facility  which  does  not  have  sulphur 
handling  facilities  and,  therefore,  does 
not  produce  sulphur  for  sale,  would  not 
be  a  facility  Husky  was  required  to 
report.  Therefore,  the  Department  would 
not  be  inconsistent  because  the 
weighted-average  cost  of  manufacturing 
of  sulphur  would  include  the  sulphur 
costs  from  facilities  representing  90 
percent  of  Husky's  sulphur  production 
as  required. 

Comment  6 

Husky  argues  that  if  the  sulphur 
poured  to  block  is  considered 
production,  as  the  Department 
preliminarily  decided  in  these  reviews, 
it  should  be  treated  consistently.  Husky 
contends  that  either  sulphur  poured  to 
block  must  be  considered  a  separate 
type  of  liquid  sulphur,  with  only  block 
costs  allocated  to  the  block  production, 
or,  at  the  very  least,  the  total  costs 
incurred  for  sulphur  production  at  a 
particular  facility  must  be  allocated  over 
total  production,  including  the  quantity 
of  sulphur  poured  to  block.  Husky 
argues  that,  in  its  cost  responses  in  the 
current  reviews,  it  allocated  the  costs 
charged  to  the  functional  unit  associated 


with  block  over  the  total  sulphur 
handling  throughput  and  block 
production.  Husky  maintains  that  the 
remaining  costs  were  allocated  over  the 
sulphur  handling  throughput  quantity 
to  arrive  at  a  single  cost  for  marketable 
sulphur.  Husky  argues  that  it  used  the 
sulphur  handling  throughput  quantity 
in  the  calculation  of  the  weighted- 
average  cost  for  all  Husky-produced 
sulphur.  Husky  argues  that  because 
block  sulphur  does  not  flow  through 
any  units  other  than  the  sulphur  block 
leasehold,  it  is  in  effect,  a  different 
product  and  accordingly  Husky 
calculated  a  separate  per-unit  cost  for 
this  product.  Husky  argues  that  if  block 
sulphur  is  to  be  considered  production 
at  all,  it  should  be  defined  as  a  separate 
product  with  separate  costs.  Husky 
argues  that,  under  that  approach,  only 
the  costs  of  the  lease  associated  with 
block  costs  would  be  charged  to  block 
sulphiu".  Husky  contends  that,  if  block 
sulphur  is  not  treated  as  a  separate 
liquid  product,  the  Department  must 
reallocate  all  costs  over  the  block  and 
sulphur  handling  throughput  volumes. 
Husky  contends  that  it  is  a  well- 
established  principle  of  accoimting  that 
costs  increase  when  throughput 
decreases.  Accordingly.  Husky 
contends,  if  the  block  volume  had  been 
processed  at  the  sulphur  handling 
facility  the  cost  would  have  decreased 
significantly.  Husky  argues  that  the 
Department's  &ilure  to  allocate  all 
sulphur  production  costs  over  the  total 
of  block  volume  and  sulphur  handling 
throughput  volume  and  its  decision  to 
include  the  block  volume  in  weight 
averaging  the  COM  significantly  distort 
the  facility's  actual  costs  and  must  be 
remedied. 

Petitioners  assert  that,  contrary  to 
Husky's  allegations,  there  is  nothing 
inconsistent  about  the  Department's 
treatment  of  block  storage  volume. 
Petitioners  argue  that  it  is  the 
Department's  longstanding  practice  to 
calculate  the  weighted-average  COM 
based  on  the  respondent's  production 
volimie  at  each  facility  whose  costs  are 
included  in  the  weighted-average  COM. 
Petitioners  argue  that  the  volume  of 
liquid  sulphur  production  at  a  plant  is 
the  volume  of  liquid  sulphur  produced, 
regardless  of  whether  that  sulphur  is 
sold  in  liquid  form,  formed  for  the 
purpose  of  overseas  shipments,  or 
inventoried  in  block  form  for  later  sale. 
Petitioners  contend  that  contrary  to 
Husky's  argument  that  block  sulphur 
inventory  is  not  marketable,  the 
Department  determined  in  the  1991/92 
review  that  liquid  sulphur  poured  to 
block  has  inventory  value  and  that 
Husky  has  publicly  acknowledged  its 
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sulphiu-  storage  facilities  are  designed  to 
enable  it  to  stockpile  sulphur  for  later 
sale.  Accordingly,  petitioners  argue,  the 
Department  properly  included  block 
volume  in  its  calculation  of  the 
weighted-average  COM  of  Husky 
sulphur. 

Petitioners  argue  that  the  Department 
calculated  per-unit  sulphur  handling 
costs  in  a  manner  that  is  both  logical 
and  consistent  with  its  longstanding 
practice.  Petitioners  assert  that  the 
Department  calculated  per-unit  sulphur 
handling  costs  by  dividing  the  total  cost 
incurred  at  each  sulphur  handling 
leasehold  by  the  quantity  of  sulphur 
passing  through  that  leasehold. 
Petitioners  assert  that  this  approach 
properly  recognizes  that  direct  operating 
costs  are  a  function  of  throughput. 
Petitioners  contend  that  the  record 
establishes  that  the  sulphur  poured  to 
block  passes  exclusively  through  the 
sulphur  block  leasehold  and  does  not 
pass  through  the  other  sulphur  handling 
leaseholds.  Petitioners  argue  that 
voliunes  that  do  not  pass  through  the 
sulphur  handling  leaseholds  cannot  be 
included  in  the  calculation  of  per-imit 
costs;  to  do  so  would  artificially  reduce 
Husky's  per-unit  sulphur  handling 
costs.  Petitioners  argue  that  Husky's 
claim  that  per-unit  direct  operating 
costs  at  the  various  sulphur  handling 
leaseholds  would  decrease  if  block 
volume  were  to  pass  through  them  is 
piu^ly  speculative.  Petitioners  assert 
that,  as  throughput  increases,  total 
operating  costs  will  increase  as  well. 
More  LmportanUy,  petitioners  assert,  if 
the  Department  were  to  adopt  Husky's 
methodology  and  include  the  volume 
poured  to  block  in  calculating  per-unit 
sulphiu  handling  costs,  the  portion  of 
sulphur  handling  costs  allocated  to 
block  storage  would  never  be  included 
in  the  COM  of  sulphur.  Petitioners  argue 
that  block  sulphur  is  sold  only  after  it 
is  remelted  and  because  the  costs  of  the 
block  storage  are  not  included  in  the 
costs  of  remelting  block  sulphur,  the 
portion  of  sulphur  handling  costs 
allocated  to  the  quantity  of  sulphur 
poured  to  block  would  never  be 
captured. 

Petitioners  contend  that  Husky's 
argument  that  the  Department  should 
treat  block  sulphiu  as  a  separate  product 
would  be  directly  inconsistent  with  the 
Department's  treatment  of  block  storage 
costs  in  the  1991/92  review.  Petitioners 
assert  that  there  is  no  legal  or  factual 
basis  for  treating  block  sulphur  as  a 
separate  product.  Petitioners  contend 
that  Husky's  prop>osed  treatment  of 
block  storage  costs  artificially  reduces 
the  COM  of  sulphur. 

Department  Position:  We  have 
determined  that  block  storage  costs  are 


appropriately  included  in  the  cost  of 
producing  sulphur  and  that  sulphur 
poured  to  block  is  not  considered 
production.  See  our  response  to 
comment  5.  Further,  we  do  not  consider 
sulphur  poured  to  block  to  be  a  separate 
liquid  sulphur  product.  Because  we  do 
not  consider  sulphur  poured  to  block 
sulphur  production,  we  have  not 
included  the  volume  of  sulphur  poured 
to  block  in  allocating  sulphur  costs  and 
weight-averaging  the  COM,  and, 
therefore,  have  not  allocated  any 
sulphur  costs  to  sulphur  poured  to 
block. 

Comment  7 

Petitioners  argue  that  Husky's  failure 
to  report  crucial  data  and  to  follow  the 
Department's  methodology  in 
calculating  the  COM  and  constructed 
value  (CV)  of  its  sulphur  requires  the 
use  of  total  BIA  to  establish  Husky's 
margin.  Petitioners  contend  that  the 
statute  requires  the  Department  to  use 
BIA  "whenever  a  party  *   *   •  refuses  or 
is  unable  to  produce  information 
requested  in  a  timely  manner  and  in  a 
form  required,  or  otherwise  significantiy 
impedes  an  investigation."  Section 
776(c)  of  the  Act. 

Petitioners  argue  that,  in  view  of  the 
wholesale  nature  of  Husky's  failure  to 
report  required  cost  data  and  its  general 
failure  to  follow  the  Department's 
methodology  in  calculating  the  COM 
and  CV  of  its  liquid  and  formed  sulphur 
despite  the  Department's  repeated 
explicit  instructions  to  do  so,  the 
Department  must  resort  to  total  (not 
partial)  BIA  for  Husky.  Petitioners  assert 
that  the  Department  applies  partial  BIA 
when  a  respondent's  submission  is 
deficient  in  limited  or  minor  respects 
but  as  a  whole  is  still  considered 
reliable.  Petitioners  contend  that  the 
deficiencies  in  Husky's  reported  data 
are  not  limited  or  minor.  First, 
petitioners  argue  that  Husky  failed  to 
provide  its  production  volume  of  liquid 
sulphur  at  all  facilities,  as  required  by 
the  cost  and  supplemental  cost 
questionnaires.  Second,  Husky  did  not 
provide  the  sulphur  handling,  storage 
and  forming  costs  for  the  facilities 
accounting  for  90%  of  its  liquid  and 
formed  sulphur  production.  Third, 
Husky  excluded  the  liquid  sulphur 
handling  costs  at  a  particular  focility 
from  its  weighted-average  COM  for 
liquid  sulphur.  Fourth,  Husky  did  not 
include  in  its  reported  costs  all  of  the 
sulphur  production  costs  required  by 
the  Department's  methodology, 
including  costs  associated  with  liquid 
storage  at  a  particular  facility.  Fifth. 
Husky  did  not  provide  requested 
information  to  support  the  sulphur  costs 
it  elected  to  provide.  Sixth,  Husky  did 


not  follow  the  Department's 
methodology  in  allocating  plant-wide 
depreciation  expenses  to  sulphur  and 
natural  gas,  and  did  not  directly  assign 
the  cost  of  very  significant  sulphur 
handling  assets  to  sulphur.  Finally. 
Husky  reported  a  COM  for  liquid 
sulphur  that  is  based  entirely  on  one 
particular  facility.  Petitioners  argue  that 
in  such  circumstances  the  Department 
does  not  apply  partial  BIA. 

Petitioners  argue  that,  in  the  1993/94 
review.  Husky  reported  a  weighted- 
average  COM  and  a  CV  for  liquid 
sulphur  in  this  review  which  is  less 
than  the  public  CV  reported  in  the  1991/ 
92  review,  which  the  Department 
adjusted  upward. 

Petitioners  argue  that  Husky  has  not 
claimed  its  real  sulphur  production 
costs  have  decreased.  Accordingly, 
petitioners  assert,  using  the  same 
methodology  in  this  review  as  in  the 
1991/92  review  should  yield 
comparable  CVs.  Petitioners  argue  that 
Husky  failed  to  even  offer  an 
explanation  for  the  massive  decrease  in 
its  reported  costs  in  this  review  period. 
Petitioners  argue  that  the  enormous 
reduction  in  Husky's  reported  CV  is  in 
part  attributable  to  identifiable 
fundamental  deficiencies  in  Husky's 
reported  data. 

Petitioners  argue  that,  in  selecting 
total  BIA,  the  Department  applies  its 
established  two-tier  methodology.  When 
a  respondent  submits  questionnaire 
responses  but  fails  to  provide  the 
information  in  a  timely  foshion  or  in  the 
form  required,  Husky  notes,  the 
Department  will  normally  assign  to  that 
company  the  higher  of  (1)  the  highest 
rate  ever  applicable  to  that  company 
from  the  less-than-fair-value 
investigation  or  a  prior  administrative 
review,  or  (2)  the  highest  calculated  rate 
in  the  current  review  for  any 
respondent.  Petitioners  assert,  however, 
that  the  Department  is  not  constrained 
by  this  methodology,  particularly  when 
use  of  an  alternate  source  is  necessary 
to  make  adverse  inferences  sufficient  to 
induce  cooperation  and  ensure  that  the 
application  of  BIA  does  not  reward 
noncompliance.  Petitioners  argue  that 
the  1992/93  review  presents  such  a  case. 
Petitioners  contend  that  applying  the 
Department's  sulphur  cost  methodology 
to  the  1992/93  data  reported  by  Husky, 
even  without  the  costs  Husky  failed  to 
provide,  shows  that  the  margin  is 
dramatically  higher  than  the  highest  rate 
previously  assigned  to  Husky. 
Petitioners  urge  the  Department  to 
continue  to  apply  its  cost  methodology 
to  Husky  for  the  final  results,  but  as 
total  BIA,  making  appropriate  adverse 
inferences  where  Husky  failed  to 
provide  requested  information. 
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Petitioners  assert  that  the  Department 
only  departs  from  its  two-tier 
methodology  in  limited  circumstances, 
i.e..  where  the  application  of  that 
methodology  would  reward  a 
respondent's  noncompliance  and 
therefore  would  not  induce  cooperation. 
Petitioners  assert  that  such 
circumstances  are  not  present  in  the 
1993/94  review  and  that  the  Department 
departed  from  its  two-tier  method  in 
establishing  what  petitioners  term  a  BIA 
margin  for  Husky  in  the  preliminary 
results.  Petitioners  argue  that,  if  the 
Department  calculates  a  rate  for  Husky 
in  the  1992/93  review  which  is  at  all 
reflective  of  the  actual  margin,  that  rate 
will  be  the  highest  for  Husky  in  any 
current  or  any  preceding  segment  of  this 
proceeding.  Therefore,  petitioners 
claim,  that  rate  will  be  the  proper  rate 
to  assign  to  Husky  in  the  1993/94 
review  under  the  two-tier  methodology, 
even  if  Husky  is  deemed  to  be  a 
cooperative  respondent  in  the  1993/94 
period.  Petitioners  urge  the  Department 
to  assign  to  Husky,  for  the  1993-94 
period,  the  rate  calculated  for  Husky  for 
the  1992-93  period.  Petitioners  contend 
that  responses  in  the  1993/94  review  are 
at  least  as  deficient  as  in  the  1992/93 
review  yet  the  BIA  margin  in  the  1993/ 
94  review  for  Husky  is  less  than  one- 
third  the  margin  for  Husky  in  the  1992/ 
93  review.  Petitioners  argue  that  Husky 
has  no  incentive  to  report  its  complete 
sulphur  costs  as  required  if  the 
Department  departs  from  its  normal 
two-tier  methodology  and  calculates  a 
margin  for  Husky. 

Husky  argues  that  there  is  no  basis  for 
imposing  any  BIA  penalties  on  Husky. 
Husky  asserts  that,  as  the  Department 
recognized  in  preparing  the  preliminary 
decision.  Husky  provided  more  than 
sufficient  data  for  calculating  Husky's 
cost  of  production.  Husky  cites  the 
preliminary  results  of  these  reviews 
where  the  Department  stated,  "•   *   * 
we  are  able  to  calculate  a  margin  for 
Husky  in  each  review  using  data  which 
has  been  provided  •   *   '."Husky 
contends  that  petitioners'  request  that 
additional  BIA  be  applied  or  total  BIA 
replace  Husky's  verifiable  responses  has 
no  basis  in  law.  Husky  asserts  that  it  is 
well  established  that  the  Department 
will  rely  on  information  submitted  by 
the  respondent  even  if  the  Department 
must  make  small  adjustments  to  the 
data.  See,  e.g..  Certain  Fresh  Cut  Flowers 
from  Mexico;  Final  Results  of 
Antidumping  Administrative  Review,  57 
FR  19597  (1992);  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Small  Business  Telephone  Systems  and 
Subassemblies  Thereof  from  Taiwan,  54 
FR  42543  (1989).  Moreover,  Husky  notes 


that  the  Department  has  stated:  "in 
cases  where  the  respondent  has 
substantially  cooperated  with  the 
Department  *   *   ".we  [the  Department] 
do[esJ  not  typically  apply  total  BIA,  but 
rather  partial  BIA  to  die  particular 
deficiencies  in  a  respondent's 
questionnaire  response."  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  From  the  Republic  <^ Korea; 
Final  Results  of  Antidumping 
Administrative  Review,  61  FR  20216 
(1996).  Husky  argues  that  it  provided  all 
data  necessary  for  the  Department's 
analysis  and  to  the  extent  that  data 
required  the  Department's  adjustment, 
the  Department  had  the  requisite 
information. 

Department  Position:  We  agree  with 
Husl^  that  total  BIA  for  Husky  is  not 
warranted.  Husky  has  cooperated  with 
the  Department  and  provided  sufficient 
information  for  the  Department's 
analysis.  In  comments  8  though  12,  we 
have  discussed  the  particular 
deficiencies  alleged  by  petitioners.  The 
Department's  two-tier  methodology  does 
not  apply  in  cases  where  we  are 
applying  partial  BIA  to  particular 
deficiencies  in  a  respondent's 
questionnaire  responses,  and  therefore 
is  inapply::able  here.  Thus,  there  is  no 
question  of  the  Department  departing 
from  its  standard  two-tier  methodology 
in  this  case.  In  those  instances  where 
sufficient  information  was  not  provided, 
we  applied  partial  BIA. 

Petitioners'  comparison  of  Husky's 
public  CV  figure  for  1991/92  with  its  CV 
for  1993/94  is  irrelevant.  Each  review  is 
based  on  the  facts- specific  to  that 
review,  and  it  is  not  unreasonable  to 
conclude  that  Husky's  costs  changed 
significandy  from  one  period  to  the 
next. 

Comment  8 

Petitioners  argue  that  the  Department 
failed  to  account  for  sulphur  general 
facilities  costs  in  the  calculation  of 
depreciation  expenses  for  Husky. 
Petitioners  assert  that  in  the  1991/92 
review  the  Department  included  the 
general  facilities  costs  assigned  to 
sulphur  and  general  facilities  costs 
assigned  to  natural  gas  in  the 
calculation  of  the  relative  amounts  of 
plant-wide  depreciation  allocated  to  gas 
processing  assets  and  sulphur  handling 
assets.  Petitioners  argue  that  the 
Department  failed  to  account  for  the 
sulphur  general  facilities  costs  in  the 
calculation  of  depreciation  expenses  in 
the  preliminary  results.  Petitioners 
argue  that  the  department  may  have 
decided  to  depart  bom  the  1991/92 
methodology  because  Husky  failed  to 
report  the  general  facilities  costs  it 


assigned  to  natural  gas.  Petitioners  argue 
that  this  failure  to  report  the  natural  gas 
general  facilities  costs  should  not  result 
in  the  exclusion  of  the  sulphur  general 
facilities  costs  from  the  calculation  of 
depreciation.  Petitioners  argue  that  the 
failure  to  account  for  the  sulphur 
general  facilities  costs  in  the  allocation 
of  depreciation  between  sulphur  and 
natural  gas  results  in  a  misallocation  of 
plant-wide  depreciation  expenses  and 
rewards  Husky  for  failure  to  provide  the 
general  facilities  exp)ense  assigned  to 
natural  gas.  Petitioners  contend  that  this 
result  runs  contrary  to  the  Department's 
BIA  practice  which  holds  that  the 
application  of  BIA  must  be  adverse  and 
cannot  reward  a  respondent  for  failing 
to  pro''ide  requested  information. 

Husky  argues  that  the  exclusion  of 
general  facilities  costs  in  the  calculation 
of  depreciation  in  no  way  distorts  the 
allocated  ratio.  Husky  contends  that, 
because  it  does  not  maintain  a 
separately  identifiable  depreciation 
expense  for  sulphur  handling  assets,  it 
was  necessary  for  Husky  to  allocate  a 
portion  of  plant-wdde  depreciation 
expenses  to  sulphur.  Husky  maintains 
that  for  that  reason,  it  allocated 
depreciation  at  all  of  its  reported 
facilities  on  the  basis  of  sales  value  and, 
alternatively,  on  the  basis  of  direct 
operating  costs.  Husky  asserts  that  the 
oiepartment  accepted  Husky's  cost- 
based  allocation  and  then  applied  the 
ratio  in  its  preliminary  decision.  Husky 
argues  that  petitioners  suggest  that  the 
Department  add  the  general  facilities 
expenses  allocated  to  sulphur  to  the 
total  cost  figtire  for  sulphur  handling 
and  add  no  equivalent  gas/oil  general 
facilities  expenses  to  the  total  cost  figure 
for  the  gas/oil  plant.  Husky  contends 
that  petitioners  suggest  this  as 
punishment  for  Husky's  failure  to 
provide  general  facilities  expenses 
related  solely  to  gas  and  oil.  Husky 
contends  that  gas/oil  costs  were  not 
requested  or  needed  by  the  Department 
in  this  review  and  are  not  subject  to  this 
or  any  other  dumping  order.  Husky 
maintains  that  it  cannot  be  penalized  for 
its  interest  in  protecting  information 
sensitive  to  its  primary  commercial 
operations  and  outside  the  scope  of  the 
Etepartment's  jurisdiction.  Husky  asserts 
that,  as  the  Department  verified  in  the 
1991/92  review  and  Husky  explained  in 
detail  in  a  separate  letter  to  the 
Department,  separate  general  facilities 
expenses  are  maintained  for  sulphur 
handling  at  one  of  Husky's  facilities. 
Husky  argues  that  the  Department  has 
no  basis  to  knowingly  distort  the 
calculation  of  depreciation  by  adding  a . 
cost  to  the  numerator  (sulphur  handling 
costs)  without  making  a  corresponding 
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adjustment  to  the  denominator  (plant- 
wide  costs).  Husky  maintains  that  its 
exclusion  of  the  general  facilities 
expenses  in  the  allocation  does  not 
distort  the  resultant  ratio.  Husky  argues 
that  it  excluded  general  facilities 
expenses  from  both  the  total,  plant- wide 
direct  cost  figure  and  from  the  sulphur 
direct  cost  total.  Husky  argues  that  its 
allocation  is  reasonable  and  undistorted. 

Department  Position:  We  agree  with 
Husky.  Excluding  the  general  fecilities 
expenses  from  the  allocation  of 
depreciation  is  not  distortive  and  is 
reasonable.  The  general  facilities 
expenses  are  indirect  costs  incurred  to 
operate  the  plant  which  an  not  direcUy 
related  to  a  particular  function  or 
product  When  separate  depreciation  is 
not  maintained  for  particular  assets, 
using  direct  costs  as  the  basis  for  the 
allocation  of  depreciation  is  reasonable. 
Even  if  we  were  to  include  indirect 
expenses  in  the  allocation  of 
depreciation,  including  the  general 
focilities  expenses  related  to  sulphur 
handling  while  excluding  general 
facilities  expenses  related  to  oil/gas 
from  the  calculation  woidd  be 
distortive.  Therefore,  we  are  continuing 
to  use  direct  costs  to  allocate  plant-wide 
depreciation  for  the  final  results. 

Comment  9 

Petitioners  argue  that  the  Department 
understated  depreciation  for  a  particular 
complex.  Petitioners  assert  that  Husky 
failed  to  report  whether  it  records 
separate  depreciation  for  sulphur  assets 
at  that  complex,  including  sulphur 
handling  and  storage  facilities  at 
Facility  X  and  the  pipeline  connecting 
the  gas  plant  to  the  sulphur  handling 
facility.  Petitioners  assert  that,  in  the 
1991/92  review,  the  Department 
determined  that  it  is  distortive  for 
antidumping  purposes  not  to  assign 
sulphur  handling  costs  to  sidphur,  even 
if  the  respondent  does  not  assign  these 
costs  to  sidphiu"  in  its  normal 
accounting  records. 

Petitioners  argue  that,  in  light  of  this 
feilure,  the  Department  should 
conclude,  in  accordance  with  its  BIA 
practice,  that  separate  depreciation 
expenses  are  recorded.  Petitioners 
contend  that  the  correct  amount  of 
depreciation  for  the  pipeline  gready 
exceeds  the  amount  allocated  by  the 
Department  and  that  such  an  allocation 
is  distortive.  Petitioners  argue  that,  for 
the  final  results,  the  Department  should 
recalculate  the  depreciation  expenses 
for  this  complex  by  (1)  reducing  Husky's 
share  of  total  depreciation  at  this 
complex  by  Husky's  share  of 
depreciation  on  the  pipeline  and  (2) 
attributing  Husky's  share  of 


depreciation  on  the  pipeline  exclusively 
to  sulphur  production. 

Furthermore,  petitioners  argue  that 
Husky  failed  to  report  liquid  storage 
costs  at  this  complex.  Petitioners 
contend  that  as  a  result  of  this  failure, 
less  of  the  complex-wide  depreciation 
expenses  at  this  complex  are  being 
allocated  to  sulphur  production  than 
would  be  the  case  if  Husky  had  reported 
these  costs.  Petitioners  argue  that  the 
Department  should  require  Husky  to 
report  the  liquid  storage  costs  at  this 
facility  and  should  include  such  costs  in 
the  sulphur  costs  used  in  allocating 
plant-wide  depreciation  and  in  its 
calculation  of  COM  and  CV  of  Husky's 
liquid  and  formed  sulphur  in  the  final 
results. 

Husky  argues  that  the  Department 
overstated  depreciation  at  this  facility. 
Husky  argues  that  petitioners  assumes 
that  Husky  allocates  a  separate 
depreciation  expense  for  sulphur 
handling  at  this  facility  in  the  normal 
course  of  business  and  should, 
therefore,  not  be  permitted  to  allocate 
the  cost.  Husky  asserts  that  it  submitted 
actual  costs  to  the  Department  and 
certified  the  reliability  of  that  data  to  the 
Department.  Husky  argues  that  it  clearly 
stated  that  "[d]epreciation  is  not 
allocated  to  any  products  in  the  normal 
course  of  business."  March  1,  1996 
Husky  Supplemental  Questionnaire 
Response.  Husky  maintains  that  it 
caimot  produce  a  separate  depreciation 
expense  for  sulphur  handling  at  this 
facility  if  one  does  not  exist. 

Husky  contends  that  it  has  reported 
all  of  the  costs  associated  with  sulphur 
handling  at  this  facility,  including  its 
portion  of  the  sulphur  pipeline.  Husky 
argues  .that  a  newspaper  article 
describing  this  facility  generally,  and 
cited  by  petitioner  in  support  of  its 
argument  in  no  way  substitutes  for 
Husky's  certified  submissions  effectual 
data.  Husky  asserts  that  the  numbers 
that  appear  in  that  article  are  not 
recorded  or  in  any  way  related  to 
Husky's  books  and  caimot  be  verified  by 
the  Department  and  that  the  Department 
cannot  base  Husky's  depreciation 
expense  on  a  newspaper  article  when 
Husky  has  provided  actual  data.  Husky 
argues  that  the  depreciation  at  that 
facility  was  actually  overstated  because 
the  Department  included  certain 
indirect,  general  facilities  expenses  in 
the  allocation  of  depreciation.  Husky 
asserts  that  the  Department  should 
recalculate  the  expenses  in  accordance 
with  the  allocation  in  Husky's  case  brief 
and  supplemental  cost  response.  See 
comment  2. 

Department  Position:  We  agree  with 
Husky.  The  record  does  not  indicate 
that  Husky  maintains  a  separate 


depreciation  expense  for  the  sulphur 
handling  facility  at  this  particular 
bcility.  We  agree  with  Husky  that  there 
is  no  basis  in  these  reviews  to  use 
information  from  a  newspaper  article 
rather  than  information  submitted  by 
the  respondent  which  is  subject  to 
verification.  Therefore,  it  was 
appropriate  for  Husky  to  allocate 
depreciation  to  sulphiur  handling  at  this 
facility  based  on  costs. 

Comment  10 

Petitioners  ai^e  that  the  Department 
failed  to  use  appropriate  BIA  for  the 
COM  for  a  sulphiu-producing  facility 
for  which  Husky  ^led  to  report  costs. 
Petitioners  point  out  that  the 
Department  used  the  highest  COM 
calcidated  for  a  facility  for  which  Husky 
reported  cost  data  and  applied  that 
COM  to  this  facility.  Petitioners  contend 
that,  under  the  Department's  established 
practice  the  COM  of  sulphur  produced 
at  the  facility  for  which  Husky  did  not 
report  costs  is  considered  higher  Luan 
the  COM  of  sulphur  produced  at  the 
facilities  for  which  Husky  elected  to 
provide  cost  data.  (Othenvise, 
petitioners  assert,  Husky  would  have 
reported  cost  data  for  this  facility.) 

Furthermore,  petitioners  argue,  Husky 
incurred  liquid  loading  and  block 
storage  costs  (plus  associated 
depreciation  expenses)  at  the  facility 
during  the  period  of  review  (POR),  and 
the  COM  calculated  for  the  liquid 
sulphur  facility  which  the  Department 
used  as  BIA  did  not  include  amounts  for 
these  expenses.  Petitioners  argue  that, 
accordingly,  the  Department  impro]>erly 
excluded  costs  that  the  record 
demonstrates  were  incurred  at  the 
facility  in  question.  Petitioners  assert 
that  the  Department  has  recognized  that 
a  calculated  BIA  margin  may  not 
exclude  costs  that  the  record  shows  the 
respondent  incurred,  citing  the  Notice 
of  Amended  Preliminary 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Antidumping  Duty 
Investigations  of  Pure  and  Alloy 
Magnesium  from  The  Russian 
Federation  and  Pure  Magnesium  from 
Ukraine,  60  FR  7519,  7520  (February  8, 
1995).  Petitioners  argue  that,  in  light  of 
the  fact  the  COM  for  this  facility  is 
presumed  to  be  higher  than  the 
calculated  COMs  and  the  fact  that  the 
calculated  liquid  sulphur  COM  used  by 
the  Department  as  BIA  does  not  include 
the  costs  of  liquid  loading,  block  storage 
and  associated  depreciation  expenses 
incurred  at  the  facility,  the  Department 
should  recalculate  COM  for  this  facility 
by  using  the  highest  costs  on  record  for 
each  component  of  the  COM  of  liquid 
sulphur  as  calculated  at  other  Husky 
facilities  for  the  final  results. 


37978 


Federal  Register  /  Vol.  62.  No.  135  /  Tuesday.  July  15,  1997  /  NoUces 


Husky  argues  that  it  did  not  "elect" 
facilities  for  which  to  report  costs. 
Husky  contends  that  it  responded  to  the 
Department's  request  for  costs 
accounting  for  90%  of  Husky's 
production.  Husky  asserts  that,  based  on 
the  Department's  lack  of  clarity 
regarding  this  facility  and  refusal  to 
accept  Husky's  full  and  verifiable  cost 
data  at  that  facility  in  the  1991/92 
review,  Husky  did  not  provide  costs  at 
that  facility  in  this  review.  Husky  argues 
that,  given  the  confusion  regarding  the 
term  'production"  in  this  case  and 
conflicting  messages  concerning  the 
Department's  interest  in  costs  at  this 
facility,  there  is  no  basis  for  inflating 
Husky's  costs  as  petitioners  suggest. 
Husky  argues  that  the  Department 
should  reverse  its  decision  to  impose 
any  BLA  at  this  facility  and  to  penalize 
Husky  for  confusion  which  Husky  did 
not  create. 

Department  Position:  We  disagree 
with  petitioners  and,  in  part,  with 
Husky.  Husky  should  have  reported  the 
costs  for  this  facility.  In  the 
supplemental  cost  questioimaires  of 
February  2,  1996,  we  stated  that  Husky 
must  account  for  at  least  90%  of  its  total 
production  volume  in  reporting  its 
costs.  Furthermore,  in  those 
supplemental  cost  questionnaires,  we 
specifically  asked  Husky  to  provide  the 
operating  statements  for  this  facility: 

Please  provide  the  1993  operating 
statements  for  |  1.  If  no  operating 

statements  are  prepared  for  the  focilities,  or 
if  such  statements  do  not  exist,  provide 
complete  expense,  revenue,  and  production 
data,  and  provide  copies  of  all  internal 
management  reports  showing  revenues, 
expenses,  and  production  volumes  of  all 
products  manufactured  by  the  facilities 
during  1993. 

Supplemental  Questionnaire 
Concerning  the  1992/93  Administrative 
Review  of  the  Antidumping  Duty 
Finding  on  Elemental  Sulphur  from 
Canada,  February  2,  1996.  Language  in 
the  supplemental  questiotmaire  for  the 
1993/94  period  includes  the  same 
language,  but  requests  information  for 
1994,  The  name  of  the  facility  under 
discussion  in  this  comment  appears  in 
brackets  in  both  questionnaires. 

Furthermore,  our  decision  not  to  use 
costs  from  this  facility  during  the  1991/ 
92  review  period  was  based  on  the  facts 
of  that  review,  and  in  no  way  negates 
our  requests  for  information  regarding 
the  facility  in  subsequent  reviews,  or 
precludes  us  from  using  the  costs  from 
that  facility  in  future  reviews.  Further, 
use  of  the  highest  calculated  COM  from 
among  facilities  for  which  Husky 
reported  costs  is  sufficiently  adverse. 


Comment  1 1 

Petitioners  argue  that  the  Department 
should  exclude  the  production  costs 
from  a  certain  Husky  facility  from  the 
weighted-average  COM  for  the  final 
results.  Petitioners  assert  that  Husky  1) 
failed  to  report  labor  costs  for  the 
sulphur  handling  facility,  and  2)  did  not 
state  whether  the  total  depreciation 
amount  determined  for  this  particular 
facility  was  allocated  to  particular 
sections  in  the  normal  course  of 
business,  so  that  the  Department  cannot 
determine  whether  Husky  records 
separate  depreciation  for  the  sulphur 
handling  facility.  Petitioners  argue  that, 
by  utilizing  this  facility's  cost,  the 
Department  permits  Husky  to 
manipulate  foreign  market  value  by  self- 
selecting  the  facilities  for  which  it  is 
willing  to  provide  cost  data.  The 
inclusion  of  this  facility  in  the 
calculation  of  weighted-average  COM, 
petitioners  argue,  further  rewards 
Husky's  failure  to  provide  cost  data  for 
the  facility  discussed  in  Conunent  10. 

Petitioners  assert  that,  if  the 
Department  continues  to  include  this 
facility's  production  costs  in  the 
calculation  of  the  COM  and  CV  of 
Husky's  sulphur,  it  should  adjust  the 
reported  production  volume  so  that  it 
reflects  only  Husky's  share  of  the 
facility's  production.  Petitioners 
contend  that,  in  the  preliminary  results 
calculations,  the  Department  erred  by 
using  the  total  volume  of  liquid  and 
formed  sulphur  sold  at  the  ^cility, 
rather  than  Husky's  share  of  total 
production,  in  its  calculation  of  the 
weighted-average  COM  of  Husky's 
liquid  sulphur. 

Husky  argues  that  the  costs  at  this 
particular  facility  are  legitimate  and 
relevant  to  these  reviews.  Husky 
contends  that  Petitioners  have 
themselves  pointed  out  that  it  is 
established  Department  practice  to 
calculate  a  weighted-average  COM  for 
subject  merchandise  based  on  the 
respondent's  costs  at  all  plants 
producing  the  subject  merchandise. 
Husky  argues  that  the  Department  must 
reject  what  it  characterizes  as 
petitioners'  attempt  to  manipulate  the 
Department  into  inflating  and  distorting 
Husky's  verifiable,  weighted-average 
costs. 

Department  Position:  We  agree  with 
Husky  that  it  is  the  Department's 
practice  to  calculate  a  weighted-average 
COM  for  the  subject  merchandise  based 
on  the  respondent's  costs  at  all  plants 
producing  the  subject  merchandise. 
Therefore,  we  will  continue  to  include 
costs  from  this  facility  in  our  calculation 
of  the  weighted-average  cost  of  Husky's 
sulphur  production.  However,  we  agree 


with  petitioners  that,  in  calculating  that 
weighted-average  cost  for  the 
preliminary  results,  we  erred  in 
assigning  to  this  facility  a  weight  based 
on  all  sulphur  production  at  the  facility; 
for  the  final  results,  we  have  assigned  it 
a  weight  based  on  Husky's  share  of 
sulphur  production  at  the  facility,  as  we 
have  done  with  other  facilities  in  our 
calculation. 

Comment  12 

Petitioners  argue  that  the  Department 
should  make  two  adjustments  to  the 
calculation  of  Husky's  general  and 
administrative  (G&A)  expenses.  First, 
the  Department  should  exclude  Husky's 
nonoperating  income  in  its  calculation 
of  Husky's  G&A  expenses.  Petitioners 
contend  that  Husky  improperly  offset  its 
G&A  expenses  with  nonoperating 
income  which  consists  of  rental  income 
(for  both  review  periods)  and  gains 
realized  on  the  disposal  of  certain 
unidentified  assets  (for  1993/94). 
Petitioners  assert  that  rental  income 
represents  income  from  a  separate  line 
of  business  and,  in  accordance  with 
Department  practice,  should  not  be 
deducted  from  G&A  expenses. 
Petitioners  argue  that,  because  there  is 
no  evidence  on  record  that  the  gains 
realized  on  the  disposal  of  certain  assets 
were  realized  on  the  sale  of  sulphur 
assets  and  thus  were  linked  to  the 
production  of  subject  merchandise, 
those  gains  should  not  be  deducted  from 
G&A. 

Petitioners  argue  that  Husky  failed  to 
explain  why  reducing  its  G&A  expenses 
with  non-operating  income  is 
appropriate.  Petitioners  contend  that  it 
is  Department  practice,  which  has  been 
upheld  by  the  Court  of  International 
Trade,  to  require  respondents  to  bear  the 
burden  of  proving  their  right  to 
adjustments.  Koyo  Seiko  v.  United 
States,  Ct.  No.  93-08-00448,  slip  op, 
95-171  (CIT  1995);  NSK,  Ltd.  v.  United 
States,  825  F.  Supp.  315,  321  (CIT 
1993). 

In  addition,  petitioners  contend  that 
the  Department  improperly  failed  to 
include,  in  the  calculation  of  G&A 
expenses  for  Husky,  G&A  expenses 
incurred  by  Husky  on  behalf  of  its 
parent,  Husky  Oil  Operations  Ltd. 
(HOOL). 

Husl^  contends  that  the  Department 
properly  included  Husky's  nonoperating 
income  in,  and  excluded  certain  G&A 
expenses  from,  the  calculation  of 
Husky's  G&A  expenses.  Husky  argues 
that  it  reported  G&A  expenses  in  this 
review  in  accordance  with  the 
Department's  decision  in  the  1991/92 
review.  Husky  contends  that,  in  that 
review,  the  Department  included  the 
nonoperating  income  amount  for  rental 
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income,  after  verifying  that  associated 
expenses  were  included  in  the  reported 
cost.  Husky  contends  that  the 
Department  was  not  concerned  with 
inclusion  of  the  rental  income,  as  can  be 
seen  from  the  public  verification  report 
in  that  review.  Husky  argues  that 
petitioners'  general  discussion  of 
Department  practice  disregards  the 
Department's  practice  in  this  case,  the 
most  relevant  of  the  Department's  recent 
decisions. 

Husky  maintains  that  the  Department 
also  determined  in  the  1991/92  review 
that  it  was  unnecessary  for  Husky  to 
include  in  G&A  the  G&A  expenses 
considered  to  be  insignificant.  Husky 
maintains  that,  contrary  to  petitioners' 
understanding,  HOOL  performs  all  sale 
related  services  for  Husky,  which  is  the 
corporate  parent.  HOsky  argues  that, 
based  on  the  Department's  decision  to 
exclude  the  G&A  expense  incurred  by 
Husky,  the  corporate  parent,  in  the  prior 
review  and  the  overall  insignificance  of 
the  expense,  the  Department  should 
reject  petitioners'  request  to  include  it. 

Department  Position:  We  agree  with 
Husky.  For  these  reviews,  Husky 
reported  that  these  non-operating 
expenses  were  related  to  production. 
Because  we  have  no  evidence  to  the 
contrary,  we  have  continued  to  include 
these  items  in  the  calculation  of  G&A. 

Because  sales  of  subject  merchandise 
are  handled  by  HOOL.  a  portion  of  G&A 
incurred  by  HOOL  is  relevant  to  sulphur 
production.  The  corporate  parent, 
Husky,  does  not  maintain  its  own 
personnel  and  the  portion  of  Husky 
G&A  expenses  which  are  not  incurred 
by  a  Husky  subsidiary  and  which  could 
be  allocated  to  sales  of  all  Husky 
merchandise  including  sulphur  is  not 
significant  in  these  reviews.  Therefore, 
we  have  continued  to  exclude  the  G&A 
incurred  by  Husky  from  the  calculation 
of  G&A  allocated  to  sulphur. 

Comment  13 

Petitioners  argue  that  the  Department 
should  include  at  least  a  portion  of 
sulphur  recovery  costs  in  its  calculation 
of  the  COM  and  CV  of  Husky's  sulphur. 
Petitioners  argue  that  the  Department 
should  require  Husky  to  report  the  costs 
of  sulphur  recovery  at  each  of  the 
facilities  for  which  it  reported  costs,  in 
accordance  with:  (1)  19  U.S.C.  section 
1677b(e)(l)(A),  which  expressly  requires 
that  the  cost  of  "fabrication  or  other 
processing  of  any  kind"  be  included  in 
CV;  (2)  generally  accepted  cost 
accounting  principles,  which  require  all 
post-split-off  costs  to  be  included  in  the 
cost  of  producing  by-products;  (3)  the 
Department's  practice  in  cases  in  which 
by-products  are  the  subject 
merchandise,  which  requires  that  all- 


after  separation  costs  be  included  in  CV; 
(4)  the  Department's  practice  in  cases  in 
which  by-products  are  not  the  subject 
merchandise,  which  requires  that  all 
after-separation  costs  be  assigned  to  the 
by-product;  (5)  the  Department's  cost 
initiation  memorandums  in  the  1992/93 
and  1993/94  administrative  reviews  in 
which  the  Department  included  the  cost 
of  the  "sulphur  plant "  (sulphur 
recovery  unit)  and  "plant  supporting 
facilities"  (sulphur  handling)  in  its 
calculation  of  the  cost  of  producing 
sulphur;  (6)  record  evidence  that  the 
sales  values  of  sulphur  and  natural  gas 
on  a  per  metric  ton  basis  were  roughly 
equivalent  fit)m  the  mid-1980s  through 
the  early  1990s;  and  (7)  the  extensive 
record  evidence  that  sulphur  revenues 
were,  and  continue  to  be,  important 
considerations  in  decisions  to  develop 
and  operate  major  sour  gas  facilities. 

Petitioners  contend  that,  although  the 
Department  determined  not  to  include 
all  such  costs  in  the  COM  and  CV  of 
sulphur  in  the  1991/92  administrative 
review,  it  did  not  consider  whether  a 
portion  of  sulphur  recovery  costs  should 
be  allocated  to  sulphur  production. 
Petitioners  argue  that  at  least  a  portion 
of  sulphur  recovery  costs  should  be 
allocated  to  sulphur  production  for  the 
reasons  enumerated  above  and  because 
Husky  made  the  decision  to  sell  sulphur 
in  both  the  home  market  and  the  United 
States  during  the  POR  and  derived 
significant  revenues  from  those  sales. 
Accordingly,  petitioners  argue,  the 
Department  should  require  Husky  to 
submit  sulphur  recovery  cost  data  and 
include  at  least  a  portion  of  these  costs 
in  the  COM  and  CV  calculated  for 
Husky  for  the  final  results. 

Husky  argues  that  petitioners  suggest 
that  the  Department  resurrect  the  most 
fundamental  of  all  of  the  decisions 
made  in  the  1991/92  review — the  split- 
off  point  for  the  sulphur  by-product. 
Husky  contends  that,  contrary  to 
petitioners'  allegations,  the  Department 
absolutely  and  unequivocally 
considered  whether  a  portion  of  the 
sulphur  recovery  costs  should  be 
allocated  to  sulphur  production  in  the 
1991/92  review.  Husky  ai^es  that  the 
first  half  of  the  Department's  decision  in 
the  1991/92  review  was  that  the  only 
costs  allocable  to  sulphur  are  those 
incurred  subsequent  to  the  split-off 
point,  the  point  at  which  sulphur  exits 
the  sulphur  recovery  unit.  Husky 
contends  that  petitioners  have  not 
supported  and  cannot  support  its 
position  that  costs  incurred  prior  to  the 
split-off  point  are  in  any  way  allocable 
to  the  sulphur  by-product,  particularly 
when  the  facts  have  not  changed. 

Department  Position:  We  agree  with 
Husky.  In  the  1991/92  review,  we 


determined  that  sulphur  is  a  by-product 
and  that  all  costs  incurred  up  to  and 
including  the  sulphur  recovery  unit  of 
the  gas  processing  facility  (the  split-off 
point)  are  allocable  solely  to  natural  gas 
production.  We  determined  that  Husky 
must  incur  the  costs  in  the  sulphur 
recovery  unit  in  order  to  refine  natural 
gas.  Only  costs  incurred  after  the  liquid 
sulphur  exits  the  sulphur  recovery  unit 
of  the  gas  processing  facility  relate  to 
the  production  of  sulphur.  See  1991/92 
Final  (Comment  3).  The  production 
process  has  not  changed  since  the  1991/ 
92  final,  and  petitioners  have  submitted 
no  new  information  for  the  Department 
to  reverse  this  issue.  Therefore, 
consistent  with  the  1991/92  final  we  are 
not  assigning  any  costs  of  the  sulphur 
recovery  unit  to  sulphur  production. 

Comment  14 

Petitioners  argue  that  the  Department 
erred  in  using  the  weighted-average 
calculated  cost  for  liquid  and  formed 
sulphiu  in  this  review  as  BIA  for 
Husky's  sales  of  powdered  sulphur. 
Petitioners  agree  with  the  Department's 
determination,  in  the  preliminary 
results  of  the  1992/93  review,  that 
Husky  failed  to  report  the  required  cost 
data  for  powdered  sulphur.  Petitioners 
assert  that  the  Department  must 
presume,  as  BIA,  that  the  margin  on 
Husky's  U.S.  sales  of  powdered  sulphur 
is  higher  than  the  margin  on  its  sales  for 
which  it  provided  cost  information. 
Petitioners  argue  that  the  Department 
should  apply  the  highest  non- 
aberrational  margin  calculated  for  any  of 
Husky's  sales  during  the  period  of 
review  (POR)  as  BIA  for  each  of  Husky's 
U.S.  sales  of  powdered  sulphur. 

Husky  argues  that  it  was  unable  to 
provide  the  sulphur  cost  data  in  its 
original  sales  response  because  the 
company  which  produced  powdered 
sulphur  was  sold  during  the  POR. 
Husky  contends  that  it  tried  in  good 
faith  to  gather  the  requested  data  and 
did  not  refuse  to  cooperate  or 
significantly  impede  the  proceeding.  For 
this  reason,  Husky  asserts  that  the 
Department  is  under  no  legal  obligation 
to  impose  a  more  severe  BIA  rate  for  the 
powdered  sulphur  in  question. 

Department  Position:  We  agree  with 
Husky.  Husky  has  cooperated  with  the 
Department  in  this  review.  The 
Department  stated  in  Antifriction 
Bearings  (Other  Than  Tapered  Roller 
Bearings]  and  Parts  Thereof  From 
France,  et  al.;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  Partial  Termination  of 
Administrative  Reviews,  and  Revocation 
in  Part  of  Antidumping  Duty  Orders,  60 
FR  10900  (February  28,  1995),  that: 
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In  cases  where  the  ovenll  integrity  of  the 
questiomiaiie  response  warrants  a  calculated 
rate,  but  a  firm  failed  to  provide  certain  FMV 
information  [i.e.,  corresponding  HM  sales 
within  the  contemporaneous  window  or  CV 
daU  for  a  few  U.S.  sales),  we  applied  the 
second-tier  BLA  rate  *   '   *  and  limited  its 
application  to  the  particular  transactions 
involved.  See  Final  Results  of  Antidumping 
Administrative  Reviews  and  Revocation  in 
Part  of  the  Antidumping  Duty  Order, 
Antifriction  Bearings  (Other  Than  Tapered 
Roller  Bearings]  and  Parts  Thereof  from 
France,  et  al..  58  FR  39729,  39739  (July  26, 
1993). 

Accordingly,  we  applied,  as  partial  BIA 
for  the  powdered  sulphur  transactions 
where  Husky  was  unable  to  provide  us 
with  the  requested  information,  the 
highest  rate  ever  applicable  to  Husky  in 
this  or  any  previous  review.  Therefore, 
we  have  continued  to  apply  Husky's 
calculated  margin  on  sales  of  liquid  and 
formed  sulphur  from  this  review  as  BIA. 

Comment  15 

Petitioners  argue  that  Husky  failed  to 
provide  required  information  regarding 
its  property,  plant  and  equipment 
writedowns.  Petitioners  note  that  the 
Department's  supplemental  cost 
questionnaire  in  the  1992/93  review 
specifically  required  Husky  to  state 
whether  changes  in  expected  future 
cash  flows  from  sulphur  reserves  were 
taken  into  account  in  property,  plant 
and  equipment  writedowns,  and  if  so,  to 
report  these  writedowns.  Petitioners 
argue  that  Husky  did  not  answer  these 
questions  based  on  the  Department's 
finding  in  the  Final  Results  of  the  1991- 
1992  Administrative  Review  that  such 
writedowns  were  inapplicable  to 
sulphur.  Petitioners  allege  that  the 
Department's  finding  in  the  1991/92 
review  that  writedowns  are  for  property, 
plant  and  equipment  at  the  plant  were 
inapplicable  to  sulphur  is  erroneous 
because  the  writedowns  are  for 
property,  plant  and  equipment,  at  a 
particular  plant,  including  the  sulphur 
handling  plant  and  equipment  located 
after  the  point  of  recovery.  Since  all 
costs  are  incurred  alter  the  point  of 
sulphur  recovery  at  one  particular  plant, 
petitioners  further  argue  that  Husky 
should  report  any  writedown  of 
property,  plant  and  equipment  for  the 
1992/93  review. 

Husky  argues  that  property,  plant  and 
equipment  writedown  information  is 
unnecessary  to  the  Department's 
analysis.  Husky  contends  that,  since 
petitioners  did  not  appeal  the 
Department's  decision  to  exclude  the 
writedown  in  the  1991/92  review,  when 
all  the  costs  for  the  particular  facility  in 
question  were  reported,  petitioners  have 
no  basis  for  its  complaint  in  this  review. 


Department  Position:  We  agree  with 
Husky  that  writedowns  are  for  property, 
plant  and  equipment  at  the  plant  are  not 
necessary  for  our  analysis.  In  the  1991/ 
92  review,  we  excluded  Husky's 
property,  plant  and  equipment 
writedown  from  the  calculated  sulphur 
costs.  In  that  review,  we  determined 
that  "since  such  costs  are  associated 
entirely  with  exploration  and 
development  of  mineral  reserves,  we 
consider  this  type  of  writedown  to  be  a 
cost  incurred  prior  to  the  sulphur 
production  split-off  point.  As  such  we 
consider  these  costs  to  be  part  of 
Husky's  natural  gas  operations."  1991/ 
92  Final.  There  are  no  facts  specific  to 
these  reviews  that  warrant  our  including 
a  portion  of  property,  plant  and 
equipment  writedown  in  the  cost  of 
sulphur.  Therefore,  we  have  continued 
to  exclude  the  property,  plant  and 
equipment  writedown  for  the 
calculation  of  COM. 

Comment  16 

Mobil  argues  that  it  supplied  the 
information  requested  by  the 
Department  and  that  the  Department 
cajanot  apply  BIA  simply  because  it 
lacks  the  information  that  it  believes  is 
necessary  to  calculate  a  margin,  but 
which  it  never  requested.  Mobil  argues 
that,  in  this  case,  it  clearly  supplied  the 
Department  with  a  complete  set  of  data 
that  fully  answers  the  questions  asked. 
Mobil  states  that  it  even  went  so  far  as 
to  calculate  two  separate  sets  of  cost 
data  in  an  effort  to  comply  with  the 
Department's  requirements.  Mobil 
argues  that  should  these  complete 
responses  for  some  reason  had  not 
satisfied  the  Department,  then  the 
Department  had  an  obligation  to  ask 
subsequent  questions  or  give  Mobil 
notice  that  its  response  was  deficient 
before  resorting  to  BIA. 

Mobil  argues  that,  to  the  extent  that 
the  Department  gave  Mobil  notice  it  had 
concerns  about  it  response  to  the 
original  questionnaire,  Mobil  responded 
by  supplying  the  Department  with 
alternative  data.  Mobil  argues  that  the 
£)epartment  resorted  to  BLA  without 
informing  Mobil  of  any  deficiencies  in 
this  second  set  of  data,  and,  apparently 
without  even  considering  it. 

Mobil  argues  that  the  Department  may 
not  properly  apply  BIA  when  a 
respondent  has  provided  all  of  the 
information  requested.  Mobil  cites 
Olympic  Adhesives,  Inc.  v.  United 
States.  [Olympic  Adhesives)  899  F.2d 
1565,  1574  (Fed.  Cir.  1990),  which  states 
that  section  1677e(b)  "clearly  requires 
noncompliance  with  an  information 
request  before  resort  to  the  best 
information  rule  is  justified  *   *   *."  and 
Usinor  Sacilor,  Sollac,  and  GTS  v. 


United  States.  872  F.Supp.  1000. 1010 
(CIT  1994),  which  Mobil  contends 
stated  that  the  Department  erred  in 
applying  BIA  when  respondent  reported 
product  codes  according  to  actual  yield 
strength,  rather  than  industry  standards, 
in  absence  of  the  explicit  Department 
instructions.  Mobil  argues  that  this  is 
true  even  if  the  Department  discovers 
that  it  has  not  asked  the  right  questions. 
Mobil  cites  Olympic  Adhesives.  899 
F.2d  at  1574,  which  states  that  the 
Department  "may  not  properly  conclude 
that  resort  to  the  best  information  rule 
is  justified  in  circxunstances  where  a 
questionnaire  is  sent  and  completely 
answered,  just  because  the  ITA 
concludes  that  the  answers  do  not 
definitely  resolve  the  overall  issue 
presented."  Mobil  also  cites  to 
Outokumpu  Copper  holled  Prods.  AB  v. 
United  States,  [Outokumpu  Copper)  829 
F.  Supp.  1371,  1386  (CIT  1993). 

MoDil  argues  that  in  Outokumpu 
Copper  (829  F.  Supp.  At  1387),  the 
Department  attempted  to  resolve  an 
apparent  conflict  in  the  record  by  asking 
a  supplemental  question,  but  did  not 
specifically  refer  to  the  conflict  nor 
request  the  respondent  to  clarify  its 
responses.  Mobil  contends  that,  because 
the  respondent's  answer  did  not  resolve 
the  issue,  the  Department  applied  BLA. 
Mobil  notes  that  the  CIT  reversed  this 
decision  based  on  the  fact  that  the 
respondent  had  completely  answered 
the  question  asked,  stating  that  if 
Commerce  desired  an  explanation  of  the 
alleged  conflict,  it  should  have 
expressly  requested  one.  Mobil  also 
cites  to  Hussey  Copper.  Ltd  v.  United 
States.  852  F.  Supp.  1116,  1120  (CIT 
1994),  which  Mobil  contends  argues 
that  Commerce  erred  in  rejecting 
respondent's  constructed  prices  because 
the  respondent  had  no  reason  to  believe 
that  its  methodology  was  impermissible 
and  the  Department  had  never  indicated 
during  the  review  that  the  method  was 
unacceptable. 

Petitioners  argue  that  Mobil  failed  to 
make  a  good  faith  effort  to  respond  to 
the  Department's  cost  questionnaires, 
and  did  not  provide  cost  data  that  could 
possibly  be  used  to  calculate  the  COP 
and  CV  of  its  sulphur.  Petitioners 
contend  that  in  the  preliminary  results, 
the  Department  thoroughly  considered 
the  question  of  whether  Mobil 
cooperated  with  the  Department  in  this 
review  and  for  a  multitude  of  very  good 
reasons  determined  that  Mobil  failed  to 
provide  a  significant  amount  of 
requested  information.  Petitioners 
contend  that  Mobil's  argument  that  it 
has  been  cooperative  and  has  responded 
to  the  best  of  its  ability  is  merely  a 
reflection  of  the  fundamental  strategy 
that  Mobil  has  pursued  throughout  this 
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proceeding.  Petitioners  contend  that 
Mobil's  strategy  has  been  to  claim  that 
sulphur  is  a  waste  product  and  that,  for 
that  reason,  Mobil  does  not  maintain 
separate  cost  data  for  sulphur  in  its 
normal  accounting  system,  and, 
therefore  cannot  report  sulphur  costs  in 
a  manner  that  would  permit  its  actual 
sulphur  COP  and  CV  to  be  determined. 
Petitioners  contend  that  this  claim  is 
false,  that  sulphur  is  a  commercial 
product  that  is  the  source  of  substantial 
revenues  to  Mobil  and  other  Canadian 
producers.  Petitioners  argue  that  Mobil 
has  reported  that  it  does  not  separately 
account  for  any  of  the  joint  products  of 
natural  gas  production,  including  what 
it  describes  as  its  primary  products  such 
as  oil,  gas,  condensates,  and  NGLs. 
Petitioners  argue  that,  if  Mobil's 
accounting  system  does  not  routinely 
record  sulphur  cost  data  separately,  that 
does  not  mean  that  Mobil  does  not  have 
in  its  possession,  or  have  access  to,  the 
information  necessary  to  comply  with 
the  Department's  information  requests. 
Petitioners  contend  that,  while  it  may  be 
true  that  under  Mobil's,  normal 
accounting  system  the  costs  of 
producing  and  handling  sulphur  are 
labeled  as  something  other  than  sulphur 
costs  or  that  sulphur  costs  are 
commingled  with  certain  other  costs  of 
producing  the  joint  products,  Mobil 
somewhere  has  a  record  of,  or  access  to, 
cost  data  for  sulphur  that  could  be  used 
to  provide  the  costs  that  the  Department 
has  determined  are  sulphur  production 
costs.  Petitioners  argue  that,  despite 
this,  Mobil  has  made  no  real  effort  to 
derive  sulphur  costs  from  the 
information  that  it  does  have  or  could 
obtain  from  the  operators  of  its  facilities. 

Petitioners  maintain  that  the  record 
conclusively  establishes  that 
information  sufficient  to  comply  with 
the  Department's  requests  was  readily 
available  to  Mobil.  Petitioners  argue  that 
Husky  provided  cost  information  for 
certain  facilities,  but  that  Mobil  did  not. 
Petitioners  argue  that,  if  sufficient  data 
are  available  for  facilities  operated  by 
parties  other  than  Mobil  to  comply  with 
the  Department's  requests,  then  Mobil 
also  possesses  sufficient  information  for 
facilities  it  owns  and  operates. 
Petitioners  argue  that  Mobil  admitted 
that  its  records  contain  full  details  of  all 
costs  incurred  at  the  facility  it  owned 
and  operated,  including  sulphur 
handling  cost,  yet  failed  to  provide  the 
required  information  for  that  facility. 
Petitioners  contend  that  the  record  also 
reflects  that  where  Mobil  made  even  a 
limited  effort  to  obtain  requested  data, 
it  was  successful.  Petitioners  cite,  as  an 
example,  Mobil's  ability  to  obtain 
estimates  of  sulphur  forming  cost  for 
some  sulphur-producing  facilities  it  did 


not  operate  merely  by  making  telephone 
calls  to  plant  operators,  and  its  ability 
to  provide  what  Mobil  described  as 
liquid  sulphur  handling  costs  for  certain 
facilities. 

Petitioners  contend  that  Mobil 
attempts  to  diminish  the  importance  of 
its  failure  to  report  the  information 
requested  by  the  Department  by 
claiming  that  the  Department  asked 
Mobil  to  report  costs  using  a 
methodology  tailored  to  Husky's 
accounting  system.  Petitioners  maintain 
that,  contrary  to  this  claim,  the 
questions  asked  by  the  Department  were 
not  tailored  to  Husky's  accounting 
system;  rather,  during  the  1991/92 
review,  the  Department  determined 
what  it  believed  to  be  the  proper 
methodology  for  calculating  the  COP 
and  CV  of  sulphur.  Petitioners  argue 
that,  in  the  final  results  of  review  of  the 
1991/92  review,  the  Department 
determined  that  the  sulphur  recovery 
unit  must  be  included  in  the  COM  of 
sulphur,  and  that  this  methodology  was 
reflected  in  the  cost  deficiency 
questioimaire  sent  to  Mobil,  which 
required  these  costs  to  be  included  in 
the  reported  COM  of  sulphur. 
Petitioners  also  argue  that  Husky,  like 
Mobil,  reported  that  it  does  not 
separately  accoimt  for  sulphur  in  its 
actiounting  system;  however,  petitioners 
ar^e,  Husky,  for  the  most  part,  broke 
out  costs  in  the  manner  required  by  the 
questionnaire.  Petitioners  contend  that 
the  same  data  were  available  to  Mobil, 
and  that  there  is  no  evidence  that  Mobil 
made  any  attempt  to  obtain  these  data. 

Petitioners  maintain  that  Mobil  is 
attempting  to  manipulate  the  outcome 
of  this  review  by  claiming  that  the 
Department  can  only  use  the  sulphur 
cost  data  that  it  chose  to  report,  which 
are  unrepresentative,  grossly 
understated,  and  allocated  to  sulphur 
using  a  patently  wrong  allocation 
method.  Petitioners  argue  that  the 
Department  should  reject  this  approach 
because,  in  circumstances  such  as  these, 
it  has  been  the  Department's  consistent 
practice  to  apply  total  BLA.  Petitioner 
state  that  this  case  is  analogous  to  Fresh 
Cut  Flowers  From  Mexico;  Final  Results 
of  Antidumping  Duty  Administrative 
Reviews.  60  FR  49569  (September  26, 
1995),  where  the  Department  found 
respondents  that  had  submitted 
multiple  questioimaire  responses  to  be 
uncooperative  because  answers  to  the 
Department's  supplemental 
questionnaires  were  misleading,  and 
significantly  impeded  the  progress  of 
the  review. 

Petitioners  ai;gue  that  this  case  is 
distinguishable  from  Certain  Corrosion- 
Resistant  Carbon  Steel  Flat  Products 
and  Certain  Cut-to-Length  Carbon  Steel 


Plate  from  Canada:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews  61  FR  13815  (March  28,  1996) 
[Carbon  Steel  from  Canada).  Petitioners 
contend  that,  unlike  the  respondent  in 
Carbon  Steel  from  Canada,  Mobil 
provided  costs  that  were  unusable  and 
severely  understated,  and  that  in  Carbon 
Steel  from  Canada,  the  respondent  had 
provided  complete  information  for  the 
mill  producing  the  vast  majority  of  the 
subject  merchandise  and  supporting 
documentation  for  its  reported  costs. 
Petitioners  contend  that  Mobil  did  not 
provide  complete  information  for  any 
facilities  which  produce  Mobil-owned 
sulphur  for  sale,  nor  did  it  provide  any 
supporting  documentation  for  the  costs 
that  it  chose  to  provide. 

Petitioners  ai^ue  that,  contrary  to 
Mobil's  assertions  that  it  answered  the 
questions  asked  and  provided  usable 
data  (see  comments  18-23),  Mobil  did 
not  provide  useable  cost  data  in  either 
Appendix  SQ-13  or  Appendix  SQ-11  of 
its  supplemental  response.  Instead  of 
complying  with  the  Department's 
instruction  that  it  report  all  costs 
incurred  after  sulphur  recover)',  Mobil 
reported  what  it  described  as  the  total 
operating  costs  (less  those  costs  that 
could  be  clearly  identified  as  costs 
incurred  prior  to  the  split-off  point) 
incurred  in  the  production  of  all 
products  at  each  facility  which 
produces  "marketable"  sulphur. 

Petitioners  claim  that  Mobil  used  an 
inappropriate  methodology,  the  barrel  of 
oil  equivalent  (BOE)  methodology,  to 
allocate  a  portion  of  the  costs  to  liquid 
sulphur  production.  According  to 
petitioners,  Mobil's  BOE  methodology 
should  not  be  used  because  the  market 
value  of  sulphur  derives  from  its  value 
in  fertilizer  production  rather  than  its 
thermal  heat  value.  Petitioners  state 
that,  in  the  1991/92  administrative 
review,  the  Department  was  unable  to 
verify  the  basis  for  the  BOE  Mobil 
assigned  to  sulphur,  and  noted  in  the 
verification  report  that  this 
methodology,  'might  not  be  an 
appropriate  basis  for  the  allocation  of 
joint  costs."  Petitioners  cite  Mobil's 
supplemental  response  where  Mobil 
reported  that  it  employs  the  BOE 
methodology  to  account  for  the 
appropriate  volume  of  natiu^l  gas  and 
oil  reserves  on  a  uniform  basis.  In  the 
supplemental  response,  petitioners 
claim,  Mobil  specifically  noted  that 
sulphur  is  not  usually  included  in  the 
determination  of  reserve  volumes,  and 
that  the  only  time  that  BOE  is  used  for 
sulphur  is  in  conjunction  with 
equalization  of  sulphur  volumes  in  a 
planning  or  performance  management 
study.  Petitioners  further  argue  that 
Mobil's  BOE  method  is  not  consistent 
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with  Statement  of  Financial  Accounting 
Standard  Board  (FAS)  No.  19.  In 
summary,  petitioners  claim  that  the 
allocation  of  costs  to  sulphur  based  on 
a  BOE  allocation  factor  is  erroneous, 
understates  the  cost  of  producing 
sulphur,  and  therefore  cannot  be  used  to 
derive  COM.  Petitioners  claim  that 
Mobil  was  inconsistent  in  the 
application  of  the  BOE  methodology 
because  it  did  not  apply  the  BOE 
allocation  factor  to  its  total  plant  costs. 
Instead,  Mobil  applied  the  BOE  factor  to 
its  total  plant  costs  "less  those  costs  that 
could  be  clearly  identified  as  costs 
incurred  prior  to  the  split-off  point." 
Thus,  petitioners  argue,  Mobil  applied 
its  artificially  low  BOE  allocation  factor 
only  to  the  costs  which  the  Department 
determined  to  be  sulphur  costs,  and  to 
certain  other  costs  which  Mobil  could 
not  identify  as  non-sulphur  costs. 

Petitioners  further  argue  that  Mobil 
made  significant  improper  offsets  to  the 
costs  reported  in  Appendix  SQ-11  of 
the  supplemental  response.  Petitioners 
note  that,  for  some  facilities,  Mobil 
offset  the  reported  plant  costs  with  net 
income  from  "contract  services,"  and 
for  other  facilities,  Mobil  offset  the 
reported  costs  by  an  amount  for  "joint 
interest  recoveries."  Petitioners  contend 
that  Mobil  provided  no  explanation  of 
why  such  offsets  are  necessary  and 
provided  no  support  for  the  calculation 
of  the  cost  data  contained  in  Appendix 
SQ-n. 

Department  Position:  We  disagree 
with  Mobil.  Mobil  did  not  provide  the 
cost  data  we  requested.  In  the  original 
questionnaires,  we  specified  that,  if  the 
subject  merchandise  were  manufactured 
at  more  than  one  facility,  the  reported 
COM  should  be  the  weighted-average 
manufacturing  cost  from  all  facilities. 
Mobil  responded  that  it  provided  the 
weighted-average  COM  of  sulphiur  for 
all  facilities  which  produced  marketable 
sulphur.  Mobil  did  not  base  the 
weighted-average  COM  in  the  original 
responses  on  costs  from  all  its  facilities 
which  produced  sulphur  or  even  dll 
facilities  that  produced  marketable 
sulphur. 

We  further  disagree  with  Mobil's 
claim  that  it  provided  the  data  requested 
by  the  Department  in  its  response  to  the 
Department's  supplemental  cost 
questionnaire.  (Any  reference  to 
question  11  of  the  Department's  1992/93 
supplemental  cost  questionnaire  also 
pertains  to  question  12  of  the 
Department's  1993/94  supplemental 
cost  questionnaire.  Any  reference  to 
question  14  of  the  Department's  1992/93 
supplemental  cost  questionnaire  also 
pertains  to  question  15  of  the 
Department's  1993/94  supplemental 
cost  questionnaire.)  In  question  11  of 


our  February  2, 1996  supplemental  cost 
questionnaire,  we  requested  that  Mobil 
"provide  detailed  worksheets  breaking 
out  costs  for  1994  for  producing  and 
handling  sulphur  by  cost  center  or 
functional  cost  area,"  to  "clearly 
describe  how,  for  each  facility,  the  costs 
in  the  worksheet  were  determined  and 
identify  the  source  of  your  numbers," 
and  to  "include  in  the  worksheets  the 
costs  before  the  allocation,  explain  what 
those  costs  represent,  and  clearly  show 
the  allocation  factor  used."  We  asked 
further  that  Mobil  "clearly  explain  the 
allocation  methodology  and  the 
allocation  base,  and  why  you  chose  that 
methodology  for  your  reported  costs." 
See  Mobil  1992/93  and  1993/94 
supplemental  cost  questionnaires  both 
dated  February  2,  1996  at  2-3.  In 
Appendix  SQ-13  of  Mobil's 
supplemental  cost  questionnaire 
responses,  Mobil  reported  a  single  cost 
amount  for  each  of  the  facilities  for 
which  it  reported  costs.  The  narrative 
explanation  provided  in  the  response 
states  that  the  costs  provided  in  that 
appendix  were  generally  obtained  from 
information  provided  by  facility 
handlers,  which  indicates  that  these 
costs  include  forming,  loading,  and 
general  facilities  expenses. 

First,  we  note  that,  in  response  to  the 
questions  regarding  the  supplemental 
cost  questionnaires  which  Mobil  raised 
at  the  meeting  on  February  8. 1996  with 
Dep>artment  officials  [see  Memorandum 
from  Karin  Price  to  the  File,  dated 
February  20, 1996.  "Meeting  and 
telephone  conversation  with  counsel  for 
Mobil  Oil  Canada.  Ltd.  in  the  92/93  and 
93/94  reviews  of  elemental  sulphxu- 
from  Canada"  [Mobil  Memorandum)], 
the  Department  stated  that  Mobil  should 
provide  cost  information  as  recorded  in 
its  records.  However,  we  also  requested 
that  Mobil  provide  a  statement  received 
in  the  normal  course  of  business  from 
each  facility  which  it  does  not  operate, 
and  explain  how  these  statements  were 
used  to  determine  the  reported  sulphur 
costs.  See  Mobil  Memorandum.  Mobil 
did  not  provide  any  such  statements, 
nor  did  it  explain  any  attempts  made  to 
obtain  such  statements.  We  also 
requested,  in  question  four  of  the 
supplemental  cost  questionnaires,  that 
Mobil  provide  its  operating  statements 
for  two  specific  facilities  in  each  review. 
We  requested  that,  if  Mobil  were  unable 
to  provide  those  operating  statements,  it 
alternatively  provide  complete  expense, 
revenue,  and  production  data  and  all 
internal  management  reports  showing 
this  information  for  all  products 
manufactiued  by  the  facility.  Mobil 
provided  only  the  audited  financial 
statement  for  one  facility.  However, 


Mobil  is  not  the  operator  of  that  facility 
and  did  not  provide  a  copy  of  any 
statements  it  received  from  that  facility 
in  the  ordinary  course  of  business.  The 
financial  statement  did  not  include  the 
detailed  information  that  would 
normally  be  included  on  an  operating 
statement.  Furthermore,  Mobil  did  not 
provide  the  detailed  information  we 
requested  as  an  alternative  to  an 
operating  statement. 

Mobil  responded  that  it  did  not  have 
operating  statements  as  contemplated  by 
the  Department  for  two  owned  and 
operated  facilities  specifically  requested 
by  the  Department.  Mobil  prepared 
"income  statements"  for  these  facilities 
for  the  purposes  of  the  supplemental 
cost  questionnaire  response.  Mobil 
states  on  pages  6-7  of  its  supplemental 
cost  questionnaire  responses  that  the 
statements  were  prepared  from 
information  in  the  financial  database 
used  to  prepare  Appendix  SQ-11  of  the 
supplemental  cost  questionnaire 
responses,  as  well  as  from  Mobil's 
audited  financial  statements.  The 
information  in  the  income  statements 
indicates  that  Mobil  has  more  detail 
regarding  its  costs  for  the  two  facilities 
than  is  provided  in  Appendix  SQ-13. 

We  disagree  with  Mobil  that  the  costs 
reported  in  Appendix  SQ-13  should  not 
have  been  broken  out  to  the  extent 
Mobil  could  do  so.  Appendix  SQ-13 
was  provided  in  response  to  our  request 
in  question  14  of  the  supplemental  cost 
questionnaire  for  an  explanation  of  how 
the  costs  for  each  facility  were  weight 
averaged  to  determine  the  COM  to 
provide  worksheets  showing  the 
calculation.  For  the  facilities  for  which 
Mobil  reported  liquid  sulphur  costs  as 
well  as  formed  sulphur  costs,  the  total 
cost  amoimt  had  to  be  split  between 
liquid  handling  costs  and  forming  costs. 
However,  Mobil  provided  no 
explanation  or  detail  as  to  how  this  was 
done. 

Mobil  has  claimed  in  its  briefs  that 
the  information  necessary  for  the 
Department's  margin  calculations  is 
alternatively  provided  in  Appendix  SQ- 
11.  The  Department  requested  that 
Mobil  provide  costs  for  its  facilities 
accounting  for  at  least  90  percent  of  its 
sulphur  production  volume.  However, 
Mobil  has  only  reported  liquid  sulph^l^ 
costs  for  a  few  facilities  which  represent 
less  than  90%  of  production.  The 
information  provided  in  Appendix  SQ- 
11  shows  that  Mobil  should  also  have 
included  costs  for  several  other  of  its 
facilities  in  order  to  provide  costs 
corresponding  to  90%  of  production,  as 
requested  by  the  Department. 

The  BOE  methodology  used  to 
allocate  costs  to  sulphur  in  Appendix 
SQ-11  is  based  on  a  relative  energy  • 
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content  and  is  generally  used  to  equate 
volumes  of  oil  and  gas.  Gas  and  oil  are 
energy  sources  and  therefore  it  is 
appropriate  to  use  the  BOE  methodology 
to  uniformly  account  for  volumes  of  oil 
and  gas  reserves.  Sulphur  is  not 
purchased  for  its  heat  or  energy  content 
and  therefore  an  allocation  based  on 
BOE  is  not  appropriate.  Mobil  also 
stated  that  it  excluded  certain  costs  that 
it  determined  were  related  to  oil  and 
gas.  We  caimot  determine  whether  the 
costs  reported  in  Appendix  SQ-11  are 
representative  of  Mobil's  sulphur 
production  costs  and  which  costs  are 
included.  Mobil  stated,  regarding  the 
information  in  Appendix  SQ-11,  in  a 
letter  dated  April  2, 1996,  it  was  aware 
that  "the  Department  does  not  intend  to 
use  that  information  to  calculate  COP 
and  CV."  Therefore,  we  cannot  rely 
upon  the  data  in  Appendix  SQ-1 1  to 
calculate  COP  and  cfv  in  these  reviews. 

We  further  disagree  with  Mobil's 
claim  that  we  had  an  obligation  to  ask 
subsequent  questions  if  we  were  not 
satisfied  with  Mobil's  responses.  When 
a  respondent  has  been  asked  for  certain 
information  in  the  questionnaire  and 
sent  a  supplemental  with  more  specific 
requests  for  data,  and  has  not  provided 
it,  that  response  is  deficient.  Not  only 
did  the  E)epartment  send  the 
supplemental  questionnaire  to  Mobil, 
Department  officials  met  with  Mobil 
and  clarified  what  we  wanted  Mobil  to 
report.  See  Mobil  Memorandum. 

We  have  found  the  deficiencies  to  be 
so  extensive  that  Mobil's  responses 
cannot  be  used  to  calculate  a  margin. 
Although  Mobil  states  that  it  provided 
the  information  available  to  it  in  its 
records,  it  did  not  provide  the  operating 
statements  requested  to  show  how  its 
reported  costs  were  obtained.  Mobil  did 
not  report  costs  for  facilities  accounting 
for  90  percent  of  production  volume  as 
requested.  We  are  not  able  to  determine 
if  the  data  Mobil  provided  in  Appendix 
SQ-11  is  representative  of  sulphur 
handling  costs.  Mobil  did  not  provide 
any  support  for  the  cost  data  provided 
in  Appendix  SQ-13.  Therefore,  we  are 
continuing  to  apply  total  BLA  to  Mobil. 

We  have  addressed  the  specific 
deficiencies  we  found  with  Mobil's  cost 
questioimaire  responses  in  comments 
17-22  below. 

Comment  1 7 

Mobil  argues  that  the  Department  did 
not  request  that  it  supply  the  cost  of 
pouring  sulphur  to  block  as  part  of  its 
sulphur  handling  costs.  Mobil  adds  that, 
in  any  event,  the  plant  cost  data  include 
block  costs.  Mobil  asserts  that  the 
Department  states  that  it  had 
specifically  requested  that  Mobil  supply 
block  costs  in  questions  11  and  14  of  the 


1992/93  supplemental  cost 
questionnaire  and  in  questions  12  and 
15  of  the  1993/94  supplemental  cost 
questionnaire  and  that  Mobil  failed  to 
do  so.  Mobil  contends  that  the  question 
14  did  not  require  Mobil  to  report  its 
block  costs.  Furthermore,  Mobil  argues, 
the  block  costs  were  included  in  Mobil's 
response  to  question  11. 

Mobil  argues  that  ui  its  cost  response 
it  rep>orted  sulphur  handling  costs  as 
defined  by  the  Department  in  the 
preliminary  results  of  the  1991/92 
review  and  the  underlying 
memorandum  which,  Mobil  argues, 
specifically  excluded  block  costs.  Mobil 
asserts  that  question  14  of  the 
supplemental  cost  questioimaire  first 
asked  Mobil  to  explain  how  the  costs 
from  each  facility  were  weight-averaged 
to  determine  the  reported  COM,  and 
then  indicated  that  the  reported  costs 
should  include  costs  associated  with 
pouring  sulphur  to  block.  Mobil  argues 
that  it  met  with  Department  officials 
because  the  costs  it  originally  reported 
did  not  include  block  costs.  Mobil 
contends  that  the  Department  told  it  not 
to  recalculate  its  costs  in  response  to  the 
questionnaire,  but  simply  to  explain 
how  the  reported  cost  figure  was 
calculated.  Mobil  states  that  it 
acknowledged  in  its  supplemental 
response,  filed  a  few  weeks  later,  that  it 
was  aware  that  in  the  recently-released 
final  results  of  the  1991/92  review,  the 
Department  had  reversed  its  position  on 
block  costs;  the  Department  decided 
that  they  should  now  be  included. 
Mobil  argues  that  it  did  not  know  how 
to  apply  this  determination  because  it 
was  made  with  respect  to  Husky,  and 
because  Mobil  did  not  have  time  to 
■  ascertain  block  costs  before  the 
questioimaire  due  date.  Accordingly. 
Mobil  asserts,  it  indicated  in  its 
supplemental  response  that  it  needed 
guidance  from  the  Department  on  how 
to  treat  block  costs. 

Furthermore,  Mobil  argues,  in  its 
initial  response,  omitting  block  costs 
was  in  full  accordance  with  the 
Department's  policy  at  the  time.  Mobil 
contends  that  the  case  analyst  did  not 
require  Mobil  to  change  its  previftusly- 
submitted  costs  by  adding  block  costs 
and  that  the  Department  failed  to  give 
Mobil  any  guidance  as  to  how  to  comply 
with  the  Department's  recent  change 
regarding  inclusion  of  block  costs. 
Mobil  contends  that  the  Department 
may  not  apply  BLA  for  failing  to  provide 
information  that  was  never  requested. 

Mobil  argues  that  block  costs  are 
included  in  the  second  set  of  cost  data 
supplied  by  Mobil  to  the  Department  in 
response  to  question  1 1  of  the 
supplemental  cost  questionnaire.  Mobil 
argues  that  the  reported  costs  under  this 


alternative  methodology  include  more 
costs  than  the  Department  requested. 
Mobil  contends  that  the  response  to 
question  11  is  fully  responsive  in  that  it 
reported  the  costs  associated  with 
producing  and  handling  sulphur 
incurred  after  the  point  at  which 
hydrogen  sulphide  is  split  off  from  the 
main  gas  stream.  Mobil  first  explained 
that  it  accounts  for  costs  on  a  facility, 
rather  than  a  product  basis  and  that,  in 
any  event,  no  costs  were  attributed  to 
sulphur  in  its  accounting  system.  Mobil 
contends  that  the  only  way  to  respond 
to  the  Department's  request  was  to 
report  all  operating  costs  inciured  at  the 
facilities,  including  overhead,  less  those 
costs  that  could  be  clearly  identified  as 
costs  inciured  prior  to  the  split-off 
point.  Mobil  asserts  that  it  provided  a 
detailed  breakdown  of  costs,  on  a  plant- 
by-plant  basis,  for  all  of  its  sulphur- 
producing  plants. 

Mobil  argues  that  because  its  normal 
accounting  system  does  not  break  out 
costs  on  a  product-specific  basis,  Mobil 
allocated  the  costs  between  the  various 
products  produced  at  each  plant  by 
using  the  allocation  basis  that  it 
routinely  uses  for  internal  purposes. 
Mobil  argues  that  these  costs  include  all 
of  the  costs  specifically  identified  by  the 
Department,  including  the  costs  for 
pouring  sulphur  straight  to  block.  Mobil 
notes  that  these  costs  included  a 
number  of  costs  incurred  before  the 
split-off  point.  However,  Mobil  argues 
that  it  should  not  be  penalized  for 
supplying  the  Departinent  with  a 
conservative  figure  that  represents  an 
overstatement  of  cost. 

Petitioners  contend  that  the 
Department's  supplemental  cost 
questionnaire  specifically  and 
imambiguously  required  Mobil  to  report 
its  block  sulphur  costs.  Petitioners  agree 
with  the  Department's  determination  in 
the  preliminary  results  of  these  reviews 
that  Mobil  could  not  refuse  to  respond 
to  a  request  for  information  based  on  a 
preliminary  determination  in  a  previous 
review.  In  response  to  Mobil's  argument 
that  the  Department  did  not  require  the 
submission  of  new  cost  data  in  the 
supplemental  response,  petitioners 
claim  that  the  language  of  the 
supplemental  cost  questionnaire  clearly 
requires  Mobil  to  report  block  sulphur 
costs. 

Petitioners  argue  that  the  costs 
provided  by  Mobil  in  Appendix  SQ-1 1 
are  not  sufficient  because  they  neither 
separately  break  out  any  of  the  costs 
associated  with  producing  and  handling 
sulphur,  nor  do  they  break  out  block 
sulphur  costs. 

Department  Position:  We  disagree 
with  Mobil.  We  specifically  required  in 
question  1 1  of  the  cost  supplemental 
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questionnaire,  that  "ail  costs  after  tlie 
split-off  point  in  the  joint  production 
process  for  refining  natural  gas  and 
elemental  sulphur  should  be  reported, 
such  as  costs  associated  with  sulphur 
recovery,  pouring  sulphur  straight  to 
block.  •   *   •"  C^iestion  14  of  the 
supplemental  cost  questionnaire 
required  that  "the  reported  cost  of 
manufacturing  should  include  costs 
•   •   •  associated  with  pouring  sulphur 
straight  to  block  •   *   *  "  Regardless  of 
Mobil's  presumption  that  the 
Department  excluded  block  costs  in  the 
preliminary  results  of  the  1991/92 
review,  we  required  that  block  costs  be 
included  in  the  reported  COM  of  these 
reviews.  Despite  the  Department's 
request,  Mobil  presumed  that  the  block 
costs  were  not  necessary  in  these 
reviews  because  the  final  results  of  the 
1991/92  review  were  still  pending.  That 
such  costs  were  not  used  in  the 
preliminary  results  of  a  previous 
administrative  review  does  not  mean 
that  a  respondent  can  unilaterally 
decide  that  such  costs  need  not  be 
reported  in  another  administrative 
review  of  the  same  case,  especially 
when  it  was  specifically  requested  to 
report  such  costs.  Mobil  was  required  to 
be  guided  by  the  explicit  language  of  the 
questionnaire  to  which  it  was 
responding. 

While  Mobil  argues  that  it  provided 
block  costs  in  response  to  question  1 1 
in  Appendix  SQ-11,  it  stated  that  the 
provided  costs  include  a  number  of 
costs  before  the  split-off  point  and  it  did 
not  segregate  any  sulphur  costs  or 
indicate  if  and  where  block  costs  were 
reported.  We  disagree  with  Mobil  that 
such  costs  are  necessarily  conservative 
and  represent  an  overstatement  because 
these  costs  were  allocated  using  an 
inappropriate  methodology.  See 
response  to  comment  16. 

Comment  18 

Mobil  argues  that  it  provided 
production  costs  for  at  least  90%  of  its 
production.  Mobil  contends  that  in  its 
original  response,  it  reported  the 
handling  costs  for  as  many  plants  as  it 
could.  Because  Mobil  did  not  operate 
the  vast  majority  of  facilities  which 
produced  sulphur  Mobil  owned  (i.e., 
owned  but  not  operated  facility).  Mobil 
claims,  it  had  to  rely  on  its  operators  to 
gather  this  data.  Mobil  argues  that  it 
reported  the  handling  costs  to  the  best 
of  its  ability  given  the  limitations 
imposed  by  the  failure  of  each  of  the 
operators  to  cooperate.  Mobil  argues 
that  the  plant  cost  data  provided  by  it 
in  its  supplemental  cost  response 
included  sulphur  handling  costs  for  all 
of  its  production.  Thus,  Mobil  argues,  it 
fully  responded  to  the  Department's 


request  for  cost  data  for  at  least  90 
percent  of  its  sidphur  production.  Mobil 
argues  that  the  Department  ignored  the 
alternative  data  in  Appendix  SQ-11. 

Petitioners  argue  tnat  Mobil  failed  to 
provide  cost  data  for  facilities  that 
accoimt  for  90  percent  of  its  production. 
Petitioners  claim  that,  in  reporting  costs 
used  to  calculate  COP  and  CV,  Mobil 
based  the  COM  of  liquid  sulphiu'  on 
data  from  only  a  small  number  of  self- 
selected  facilities  as  contained  in 
Appendix  SQ-13.  Petitioners  assert  that 
these  plants  account  for  much  less  than 
90%  of  Mobil's  production  of  liquid 
sulphur.  While  petitioners  acknowledge 
that  Appendix  SQ-11  contains  selected 
cost  data  for  all  of  Mobil's  facilities, 
they  assert  that  this  cost  data  is  not 
sulphur  production  costs,  but 
improperly  allocated  costs  that 
understate  the  COM  of  Mobil's  sulphur. 
Petitioners  further  note  that  Mobil  was 
aware  that  the  Department  did  not 
intend  to  use  the  data  in  Appendix  SQ- 
11  to  calculate  the  COP  and  CV  of 
sulphur. 

Department  Position:  We  disagree 
with  Mobil.  Mobil  did  not  report  costs 
for  its  facilities  accounting  for  90%  of 
its  sulphur  production  in  Appendix 
SQ-13.  Appendix  SQ-13  contains 
Mobil's  reported  weighted-average 
COM.  Mobil  provided  only  a  single  cost 
Rgaie  for  each  facility  reported  and  did 
not  breakdown  or  explain  the  figure  or 
provide  support  documentation.  While 
Mobil  did  report  alternative  information 
on  all  of  its  facilities  in  Appendix  SQ- 
11,  the  data  provided  was  not  based  on 
sulphur  production  costs.  Mobil 
provided  total  facility  costs  and  stated 
that  it  excluded  certain  costs  that  it 
determined  were  solely  related  to  oil 
and  gas.  Mobil  did  not  provide  any 
support  documentation  or  an 
explanation  of  what  costs  were 
provided.  Therefore,  we  cannot 
determine  whether  the  costs  reported  in 
Appendix  SQ-11  are  representative  of 
Mobil's  sulphur  production  costs  and 
which  costs  are  included.  As  noted  in 
our  response  to  comment  16,  the 
submitted  information  in  Appendix  SQ- 
11  is  nt*  sufficient  to  calculate  COP  and 
CV. 

Comment  19 

Mobil  argues  that  it  provided  a 
detailed  breakdown  of  costs.  Mobil 
argues  that  the  Memorandum  from 
Holly  Kuga  to  Joseph  Spetrini, 
"Whether  to  Use  Best  Information 
Available  for  Husky  Oil  Ltd.  and  Mobil 
Oil  Canada.  Ltd.  in  the  1992/93 
Administrative  Review  of  Elemental 
Sulphur  for  Canada,"  dated  June  4, 
1996,  and  also  Memorandum  from  Holly 
Kuga  to  Joseph  Spetrini,  "Whether  to 


Use  Best  Information  Available  for 
Husky  Oil  Ltd.  and  Mobil  Oil  Canada. 
Ltd.  in  the  1993/94  Administrative 
Review  of  Elemental  Sulphur  for 
Canada, "  dated  June  4,  1996, 
(collectively.  Decision  memorandum) 
states  that  Mobil  failed  to  provide  a 
detailed  breakdown  of  costs  as 
requested  in  question  1 1  of  the 
supplemental  cost  questionnaire,  and 
notes  that  Appendix  SQ-13  of  Mobil's 
supplemental  cost  questionnaire  listed  a 
single  cost  amount  for  each  plant.  Mobil 
argues  that  the  Department's  reasoning 
is  faulty  for  two  reasons.  First,  Mobil 
argues,  Appendix  SQ-13  responded  not 
to  question  11,  but  to  question  14, 
which  simply  required  Mobil  to  explain 
how  it  had  weight-averaged  the  costs 
from  the  different  plants  to  arrive  at  the 
cost  of  production  reported  in  the 
original  response.  Mobil  contends  that 
question  did  not  ask  for  a  detailed 
breakdown  of  costs. 

Secondly,  Mobil  argues  that  it 
provided  in  Appendix  SQ-1 1  a  detailed, 
plant-by-plant  breakdown  of  costs  as  the 
Department  requested  in  question  11.  In 
this  question,  the  Department  asked 
Mobil  to  provide  all  costs  of  sulphur 
incurred  after  the  gas  split-off  point, 
including  the  cost  of  the  sulphur 
recovery  unit. 

Mobil  asserts  that  in  its  Decision 
Memorandum,  the  Department  stated 
that  it  would  not  even  consider 
Appendix  SQ-11  on  the  grounds  that  it 
included  costs  in  the  sulphur  recovery 
unit  which  the  Department  had  decided 
should  not  be  included  in  the  cost  of 
production.  Mobil  states  that  the 
Department  accused  Mobil  of  failing  to 
provide  a  detailed  breakdown  of  costs  as 
requested  in  Question  1 1 ,  and  yet 
refused  to  consider  Mobil's  completely 
responsive  answer  on  the  grounds  that 
it  contained  "irrelevant"  costs. 

Petitioners  argue  that  Mobil  failed  to 
provide  a  detailed  breakdown  of  costs  as 
required  in  question  1 1  of  the 
supplemental  questionnaire.  Petitioners 
assert  that,  although  Mobil  claims  that 
the  requested  breakdown  of  costs  was 
contained  in  Appendix  SQ-1 1 .  this  data 
does  not  satisfy  the  requirements  of 
question  11  because  it  fails  to  identify 
any  of  the  cost  incurred  in  producing 
sulphur  and  it  does  not  clearly  describe 
how  the  costs  were  determined. 
Petitioner  maintains  that  Mobil  failed  to 
provide  any  support  for  the  cost  data 
contained  in  Appendix  SQ-11. 

Department  Position:  We  disagree 
with  Mobil.  Question  11  required  Mobil 
to  provide  worksheets  which  were  to 
include  a  "description  of  each  cost 
center  or  functional  unit,  and  identify 
the  costs  included  in  each."  As  noted 
above  in  Comment  16,  Appendix  SQ- 
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1 1 ,  which  was  provided  in  response  to 
question  1 1 ,  does  not  contain  a 
breakdown  of  costs  sufficient  to 
determine  where  and  how  sulphur 
handling  costs  are  included  in  the 
reported  costs.  We  required  Mobil  to 
provide  detailed  worksheets  breaking 
out  costs  for  producing  and  handling 
sulphur  by  cost  center  and  functional 
cost  area.  We  also  required  Mobil  to 
clearly  describe  how,  for  each  facility, 
the  costs  in  the  worksheets  were 
determined,  and  identify  the  source  of 
the  nimibers  and  to  clearly  explain  the 
allocation  methodology  and  the 
allocation  base,  and  why  Mobil  chose 
this  methodology  for  reporting  its  cost. 
The  data  in  SQ-1 1  does  not  satisfy  the 
requirements  of  question  11.  Appendix 
SQ-1 1  does  not  identify  any  of  the  costs 
incurred  in  producing  sulphur  nor  does 
it  describe  how  the  costs  were 
determined.  Mobil  also  failed  to  provide 
any  support  for  the  cost  data  contained 
in  Appendix  SQ-11. 

Our  discussion  of  Appendix  SQ-13  in 
the  Decision  Memorandum  does  not 
indicate  that  Appendix  SQ-13  was 
provided  in  response  to  question  1 1 . 
Mobil  provided  cost  information  in  both 
Appendix  SQ-11  and  Appendix  SQ-13. 
In  question  14,  we  required  Mobil  to 
show  how  the  worksheets  provided  in 
response  to  question  1 1  tie  to  the 
worksheets  provided  in  response  to 
question  14.  Appiendix  SQ-13  was 
provided  in  response  to  question  14. 
Therefore,  the  response  to  question  14 
should  have  tied  to  the  worksheet 
provided  in  response  to  question  11. 
Based  upon  all  of  the  above,  the 
Department  concluded  that  Mobil's 
response  with  respect  to  the  requested 
cost  breakout  was  seriously  deficient. 

Comment  20 

Mobil  points  out  that  the  Department 
stated  in  its  Decision  Memonmdum  that 
Mobil  failed  to  provide  statements  from 
operators  of  the  plants  operated  by 
parties  other  than  Mobil  and  to  explain 
how  these  were  used  to  calculate  the 
sulphur  handling  costs.  Mobil  argues 
that  the  statements  from  the  operators 
used  to  determine  the  reported  sulphur 
handling  costs  are  in  the  record  and  that 
the  underlying  data  was  available  for 
verification. 

Mobil  argues  that  in  question  4  of  the 
supplemental  cost  questionnaire,  the 
Department  asked  Mobil  to  provide 
operating  statements  for  two  plants  in 
each  review,  or,  "if  no  operating 
statements  are  prepared  for  the  facilities 
*   *   •  provide  complete  expense, 
revenue,  and  production  data  *   *  *." 
Mobil  argues  that  it  provided  a  copy  of 
the  audited  financial  statement  for  one 
of  the  plants,  which  Mobil  believed  to 


be  responsive  to  the  request  for  an 
operating  statement.  Mobil  also  asserts 
that  it  explained  that  since  it  did  not 
prepare  an  operating  statement  for  the 
other  plant  in  the  ordinary  course  of 
business,  it  had  followed  the  alternative 
method  specified  in  the  question  and 
prepared  an  income  statement  from  the 
financial  database  used  to  generate 
Mobil's  financial  statements.  Mobil 
argues  that  since  the  statement  included 
complete  expense,  revenue,  and 
production  data,  Mobil  fully  complied 
with  the  alternative  specified  in  the 
questionnaire.  The  Decision 
Memorandum,  Mobil  asserts,  merely 
states  that  Mobil  had  been  requested  to 
supply  an  operating  statement,  but 
ignored  the  fact  that  the  Department  had 
directed  Mobil  to  provide  expense, 
revenue,  and  production  data  in  the 
event  the  operating  statement  did  not 
exist.  Mobil  claims  that  the  Department 
concluded  that  it  could  not  rely  on  the 
income  statement  because  it  was  not 
kept  in  the  ordinary  course  of  business. 

Petitioners  argue  that  Mobil  failed  to 
provide  operating  statements  of  its 
plants  which  were  operated  by  parties 
other  than  Mobil,  and  failed  to  explain 
how  costs  of  those  plants  were  used  to 
calculate  its  sulphur  handling  costs  as 
required  by  the  supplemental  cost 
questionnaires.  Petitioners  contend  that 
the  Department  clearly  required  Mobil 
to  provide  these  operating  statements, 
and  Mobil  offered  no  explanation  for  its 
failure  to  comply  with  the  Department's 
requests. 

Petitioners  argue  that  Mobil  failed  to 
provide  the  operating  statements  for  two 
of  Mobil's  plants  in  each  review  which 
were  requested  in  question  four  of  the 
Department's  supplemental  cost 
questionnaires.  Petitioners  argue 
question  4  stated  that,  if  no  operating 
statements  were  prepared,  or  such 
statements  did  not  exist,  Mobil  was  to 
provide  complete  expense,  revenue,  and 
production  data,  as  well  as  internal 
management  reports.  Petitioners  assert 
that  the  Department  clarified  this 
request  by  asking  Mobil  to  provide 
statements  received  in  the  normal 
course  of  business.  Petitioners  contend 
that  Mobil's  submission  of  financial 
statements  in  lieu  of  operating 
statements  for  one  of  the  two  plants  was 
uiu^sponsive  to  the  Department's 
request.  Petitioners  claim  that  the 
financial  statements  do  not  contain  the 
majority  of  the  requested  information 
and  Mobil  offered  no  reason  for  the 
appropriateness  of  substituting  financial 
statements  for  operating  statements. 
Petitioners  note  that  Mobil  also  did  not 
submit  revenue  and  production  volume 
statements  received  in  the  normal 
course  of  business.  For  the  second  plant 


in  both  reviews,  petitioners  contend, 
Mobil  did  claim  that  operating 
statements  were  unavailable  but 
submitted  income  statements  which  do 
not  detail  revenues  and  production 
volumes  for  the  products  produced  at 
that  plant.  According  to  petitioners, 
these  statements  should  not  be  relied 
upon  because  they  were  prepared  solely 
for  the  purposes  of  this  review  rather 
than  in  the  normal  course  of  business. 

Department  Position:  As  noted  in  the 
Mobil  Memorandum,  we  spoke  with 
counsel  for  Mobil  and  clarified  some 
specific  questions  about  the  cost 
supplemental  questionnaire.  We  stated 
that: 

With  regard  to  question  11  in  the  92/93 
review  and  12  in  the  93/94  review,  *   *   • 
Mobil  should  include  an  explanation  as  to 
how  the  statements  received  from  bcilities 
where  Mobil  is  not  the  operator  were  used  lo 
determine  the  reported  sulphur  costs,  that 
the  costs  included  in  the  reported  sulphur 
costs  should  be  identified,  and  that  a  sample 
statement  from  each  facility  should  be 
submitted." 

Mobil  Memorandum 

Mobil  did  not  provide  the  statements 
from  each  facility  as  requested  or  any 
other  source  dociunenls  in  response  to 
question  11.  Mobil  did  not  explain  any 
attempts  made  to  obtain  such  statements 
from  each  operator.  While  Mobil 
maintains  that  the  alternative  data  to 
operating  statements  provided  in 
response  to  question  four  is  fully 
responsive,  we  do  not  agree  that  the 
financial  statement  and  the  "income 
statements"  prepared  for  the 
supplemental  cost  responses  sufficiently 
answered  the  Department's  request  for 
complete  revenue,  expense  and 
production  data  for  all  products 
manufactured  by  the  facilities. 

Comment  21 

Mobil  claims  that,  by  submitting  the 
information  provided  in  Appendix  SQ- 
13  of  its  supplemental  questionnaire 
response,  it  was  fully  responsive  to 
question  14  of  the  Department's 
supplemental  cost  questionnaire. 
Question  14  also  requested  Mobil  to 
"separately  identify  the  variable  and 
fixed  costs,  as  requested  in  questions 
3.B.2  and  3.B.3  of  the  questionnaire." 
Mobil  points  out  that  it  responded  to 
this  question  by  stating  that  it  had 
weight-averaged  the  handling  costs  from 
the  individual  plants  based  on  the 
quantity  of  sulphur  produced  and  sold, 
and  included  a  worksheet 
demonstrating  the  calculation.  Further, 
Mobil  states,  it  noted  in  its  response  that 
it  was  unable  to  segregate  these  costs 
into  fixed  and  variable  components  as 
this  information  was  unavailable  to  it. 
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Mobil  claims  that  it  then  noted  in  its 
supplemental  response  that,  because 
sulphur  handling  occurs  when  the 
sulphur  is  destined  for  sale,  the  cost  of 
the  entire  operation  should  be 
considered  to  be  variable. 

Mobil  argues  that  it  answered  the 
question  as  asked,  yet  the  Department 
states  that  Mobil  should  have  broken 
out  its  costs  in  more  detail  to  the  extent 
it  could  do  so  in  the  Decision 
Memorandum.  Mobil  argues  that  it 
cannot  be  given  BIA  for  failing  to 
provide  information  that  was  never 
requested.  Mobil  challenges  the 
Department's  claim  in  the  Decision 
Memorandum  that  Mobil  could  have 
provided  a  more  detailed  response  than 
that  provided  in  Appendix  SQ-13  based 
on  the  fact  that  Mobil  prepared  a 
detailed  income  statement  for  a 
particular  plant  in  response  to  Question 
4  of  the  supplemental  cost 
questionnaire.  Mobil  argues  that  the 
income  statement  shows  that  it  contains 
no  detail  of  sulphur  handling,  because 
Mobil  does  not  break  out  these  costs  in 
its  accounting  system. 

Mobil  argues  that  the  Department  was 
incorrect  in  stating  in  the  Decision 
Memorandum  that  the  forming  costs 
reported  in  Appendix  SQ-11  for  each 
plant  with  forming  facilities  had  been 
used  to  calculate  the  cost  of  formed 
sulphur  in  Appendix  SQ-13.  Thus, 
Mobil  asserts,  the  Department  was  also 
incorrect  in  concluding  that  it  was  able 
to  break  out  its  sulphur  costs  to  some 
extent.  In  fact,  states  Mobil,  it  used  the 
information  in  Appendix  13  to  include 
the  forming  costs  separately  in 
Appendix  SQ-11.  Mobil  argues  that,  in 
the  1992/93  review,  the  reverse  is  true. 
Mobil  added  the  forming  costs  from 
Appendix  SQ-13  to  Appendix  SQ-11  to 
avoid  double  counting.  Mobil  argues 
that,  in  the  1993/94  review,  the  forming 
costs  were  not  added. 

Petitioners  eugue  in  support  of  the 
Department's  use  of  BIA  because 
Mobil's  cost  data  contained  in 
Appendix  SQ-13  did  not  adequately 
respond  to  question  14  of  the 
supplemental  questionnaire.  Petitioners 
note  that  questions  11  and  14 
specifically  required  Mobil  to  report 
detailed  information  for  the  costs  used 
to  calculate  the  COP  and  CV  of  its 
sulphur.  As  a  result  of  Mobil's  failure  to 
report  its  sulfur  costs  in  the  manner 
requested  by  the  Department, 
petitioners  claim  that  it  is  unclear  what 
costs  were  included  in  the  COMs 
reported  in  Appendix  SQ-13. 
Petitioners  argue  that  Mobil's  response 
failed  to  include  such  major  cost 
elements  as  block  storage,  liquid 
sulphur  transfer,  remelting,  and 
depreciation.  Petitioners  contend  that 


neither  appendix  provided  an 
explanation  for  the  calculation  of  per- 
unit  costs  reported  in  Appendix  SQ-13. 

Department  Position:  V/e  agree  with 
petitioners.  Mobil  reported  a  single  cost 
for  each  of  the  facilities  for  which  it 
reported  costs  in  Appendix  SQ-13.  It  is 
unclear  what  costs  were  included  in  the 
COMs  reported  in  Appendix  SQ-13. 
Also,  for  the  facilities  for  which  Mobil 
reported  liquid  sulphur  costs  as  well  as 
formed  sulphur  costs,  the  total  costs 
amoimt  had  to  be  split  between  liquid 
handling  costs  and  forming  costs.  Mobil 
provided  no  explanation  or  detail  as  to 
how  this  was  done.  Mobil  stated  in  its 
response  that  it  generally  relied  on 
information  provided  by  facility 
operators,  but  did  not  explain  what  this 
information  contained  or  provide  any 
support.  Therefore,  we  have  no 
explanation  for  the  calculation  of  per- 
unit  costs  reported  in  Appendix  SQ-13 
and  cannot  rely  on  this  data. 

Comment  22 

Mobil  argues  that  the  Department  may 
not  penalize  it  for  reporting  its  data  in 
a  manner  that  differs  from  typical  cost 
accounting  methods.  Mobil  argues  that 
the  decision  to  apply  BIA  appears  to  be 
a  decision  to  penalize  Mobil  for  failing 
to  report  sulphur  handling  costs  in  a 
manner  that  the  Department  would 
prefer.  Mobil  argues  that,  if  the 
Department  persists  in  applying  BIA  to 
a  company  that  has  reported  its  costs  to 
the  best  of  its  ability,  it  is  informing  that 
company  that  it  can  never  satisfy  the 
Department  and  will  always  be  subject 
to  a  BIA  rate.  Mobil  argues  that  this 
conflicts  with  the  Department's  own 
stated  policy,  as  well  as  judicial 
authority. 

Mobil  cites  Atlantic  Sugar,  Ltd.  v. 
United  States.  744  F.2d  1556  (Fed.  Cir. 
1984),  which  involved  an  International 
Trade  Commission  (ITC)  injury 
determination,  where  the  Federal 
Circuit  rejected  an  interpretation  that 
would  authorize  agencies  to  impose 
particular  accounting  methods  on 
companies  according  to  agency  needs. 
Mobil  notes  that  the  court  stated: 

[I]t  is  inflating  out  of  all  proportion  the 
importance  of  the  laws  with  which  the  lower 
court  deals  to  expect  that  business  people 
and  corpwrate  accountants  would  keep  their 
books  with  an  eye  to  an  obscure  and  wholly 
arbitrary  statutory  geographic  region,  which 
a  relatively  small  Govermnent  agency  might 
declare  for  the  purposes  of  one  antidumping 
injury  investigation. 

Id.  At  1561.  Mobil  argues  that  the  CIT 
similarly  cautioned  the  Department 
against  overextending  its  authority 
during  investigations:  "Commerce's 
desire  to  obtain  documentation  should 
not  Oy  in  the  face  of  established 


business  practice,  and  should  not  be 
transformed  into  a  do-or-die 
requirement,"  citing  Industrial  Quimica 
del  Nalon,  S.A.  v.  United  States,  15  CIT 
240,  244  (CIT  1991). 

Mobil  argues  that  the  Department 
itself  has  acknowledged  that  it  cannot 
penalize  a  respondent  for  failing  to 
maintain  business  records  in  a 
particular  manner  or  for  using  an 
allocation  method  that  the  Department 
subsequently  rejects.  Mobil  argues  that 
in  a  case  closely  analogous  to  this  one, 
Carbon  Steel  Plate  from  Canada  (61  FR 
at  13815).  at  comment  7.  the  Department 
accepted  the  respondent's  reported  costs 
for  one  production  location  as  a  proxy 
for  costs  at  another  production  location. 
Mobil  argues  that  the  respondent,  like 
Mobil,  did  not  maintain  records  that 
would  enable  it  to  calculate  the  actual 
cost  of  producing  the  subject 
merchandise  at  each  of  its  plants.  Mobil 
argues  that  the  Department  accepted 
costs  from  one  plant  as  a  surrogate  for 
total  costs  based  on  three  factors  that  are 
also  present  in  this  case:  (1)  the  nature 
of  the  respondent's  accounting  system 
prevented  more  detailed  reporting;  (2) 
the  Department  verified  the 
respondent's  inability  to  provide  more 
specific  costs;  and  (3)  the  respondent's 
alternative  methodology  was  a 
conservative  estimate  of  costs.  In 
addition,  Mobil  argues  that  the 
Department  accepted  respondent's 
allocation  of  indirect  selling  expenses 
because  the  respondent  did  not 
maintain  records  of  the  actual  indirect 
selling  expenses  of  each  of  its  markets 
as  a  matter  of  normal  business 
procedure.  Mobil  also  cites  Smith- 
Corona  Group  V.  United  States  713  F.  2d 
1568,  1580  (Fed.  Cir.  1983),  in  which,  it 
argues,  the  Department  properly 
accepted  respondent's  allocation  of 
rebates  based  on  actual  figures  when  the 
company  did  not  maintain  records 
directly  tying  each  rebate  to  a  particular 
sale;  Zenith  Elecs.  Corp.  v.  United 
States,  No.  90-07-00339,  slip-op.  94- 
148  (CIT  1994).  in  which,  it  argues,  the 
Department  properly  declined  to  adopt 
petitioners  adverse  allocation 
methodology  for  discounts  given  that 
the  respondent  reported  the  information 
in  the  best  maimer  it  could,  given  its 
accounting  system;  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Germany,  60 
FR  65264  (December  19,  1995),  in 
which,  it  argues,  the  Department 
accepted  respondent's  data  because  the 
necessary  records  were  not  maintained; 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  High  Capacity  Pagers 
from  Japan.  48  FR  28682  Qune  23. 
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1983),  in  which,  it  argues,  the 
Department  allowed  an  adjustment  for 
technical  services,  including  certain 
allocated  costs,  because  they  were 
reasonably  calculated  and  actual  data 
were  not  kept  as  ordinary  business 
records. 

Mobil  argues  that  a  decision  to  resort 
to  BIA  is  even  less  justifiable  when  the 
respondent,  recognizing  the  limitations 
of  its  accounting  system,  provides  the 
Department  with  alternative  data  or 
methodologies.  Mobil  cites  Federal- 
Mogul  Corp.  V.  United  States,  918  F. 
Supp.  386.  410  (CIT  1996)  (ciUng  Allied- 
Signal  Aerospace  Co.  v.  United  States 
996  F.  2d  1185,  1193  (Fed.  Cir.  1993)), 
and  notes  that  the  CIT  stated  that  the 
Department  may  not  resort  to  BIA  by 
ignoring  certain  data,  which  the 
respondent  had  provided  as  an 
alternative  reporting  method,  simply 
because  it  does  not  like  it. 

Petitioners  argue  that,  in  light  of  the 
fundamental  deficiencies  in  the  data 
provided  by  Mobil,  the  Deptirtment 
properly  relied  on  total  BIA  to  establish 
Mobil's  margin  in  the  preliminary 
results.  Petitioners  argue  that,  in 
addition,  the  Department  properly 
recognized  that  Mobil  had  in  its 
possession  or  had  access  to  information 
sufficient  to  comply  with  the 
Department's  requests  for  information 
and  to  calculate  COM  of  its  sulphur  in 
accordance  with  the  methodology 
adopted  by  the  Department  in  the  1991/ 
92  review.  Petitioners  conclude  that  the 
Department  should  assign  to  Mobil,  as 
BIA,  the  highest  rate  ever  assigned  to 
Mobil  in  this  proceeding. 

Department's  Position:  We  disagree 
with  Mobil  that  we  have  penalized  it  for 
not  keeping  its  books  in  the  manner  we 
would  prefer.  As  detailed  in  the 
Decision  Memorandiun  and  discussed 
in  comment  16,  Mobil  did  not  provide 
operating  statements,  block  storage 
sulphur  costs,  any  support  or 
explanation  of  the  costs  included  in  the 
reported  COM  and  did  not  report  the 
costs  for  the  percentage  of  production 
volume  requested.  These  were  items  (1) 
that  Mobil  could  have  provided  to  the 
Department  or  (2)  if  they  were  unable  to 
provide  them,  for  which  Mobil  should 
have  explained  why  it  could  not 
respond  sufficiently  to  the  Department's 
requests.  Mobil  did  not  explain  or 
document  what  steps  were  taken  to 
obtain  sulphur  production  costs  and 
support  documents  from  each  facility. 
Mobil  did  not  explain  or  detail  the  costs 
included  nor  provide  support  for  the 
reported  COM.  In  light  of  these 
deficiencies,  it  is  appropriate  to  apply 
BIA  to  Mobil. 


Comment  23 

Mobil  argues  that  the  Department 
should  not  reject  Mobil's  responses  and 
resort  to  BIA  without  conducting 
verification.  Mobil  argues  that  if  the 
Department's  decision  is  not  an  effort  to 
penalize  Mobil  for  not  maintaining  more 
detailed  cost  records,  then  it  must  be 
based  on  a  belief  that  Mobil's 
accounting  system  contains  more  detail 
than  it  has  supplied.  Mobil  argues  that 
it  has  clearly  and  repeatedly  explained 
that  its  cost  system  does  not  allow  it  to 
respond  to  the  Department's  standard 
questionnaire  in  the  detail  required. 
Mobil  argues  that  the  Department 
verified  during  the  1991/92  review  that 
Mobil's  cost  accounting  system  differs 
significantly  from  the  systems  the 
Department  normally  encounters.  Mobil 
argues  that  as  a  result  of  the  cost 
verification  by  the  Office  of  Accounting, 
the  Department  concluded  that  "(t]he 
cost  accounting  details  included  in  both 
of  the  company's  submissions  were 
limited  primarily  by  the  constraints  of 
Mobil's  accounting  system,"  and  that 
the  system  "does  not  allow  for  the  level 
of  detail  contemplated  by  the 
Department's  suggested  format."  (Cost 
of  Production  and  Constructed  Value 
Verification  Report,  1991/92 
Administrative  Review  (September  27, 
1994)  at  6.)  Mobil  argues  that  in  this 
review  the  Department  appears  to  have 
ignored  the  findings  of  its  own  cost 
analysts  and  concluded  that  Mobil's 
accounting  system  has  more  detail  than 
Mobil  has  divulged.  Mobil  argues  that 
the  Department  has  no  basis  for  this 
assumption.  Mobil  argues  that  each  of 
its  submissions  is  accompanied  by 
sworn  statements  that  attest  to  the 
completeness  and  accuracy  of  the 
information.  Mobil  argues  that  the 
Department's  own  verifications  support 
its  statements.  Mobil  argues  that,  if  the 
Department  were  somehow  convinced 
that  Mobil's  assertions  were  false  or  that 
the  facts  had  changed  substantially,  the 
Department  could  have  verified  the 
information.  Mobil  asserts  that  the 
Department  declined  its  suggestion  that 
the  Department  verify  Mobil  1993/94 
response  concurrently  with  the 
verification  of  the  1994/95  response. 

Mobil  argues  that  it  was  informed  that 
the  Department  would  prefer  to  address 
Mobil's  unique  cost  situation  in  the 
1994/95  review.  Mobil  argues  that  the 
verification  of  its  cost  system  in  the 
1994/95  review  will  come  too  late  to 
rectify  the  results  of  this  review.  Mobil 
contends  that,  if  the  Department  persists 
in  applying  BIA  in  the  final  results  of 
the  1993/94  review,  it  will  be  subjected 
to  unjustifiably  high  antidumping  duty 
cash  deposit  rates.  Mobil  also  argues. 


that  improperly  applying  BIA  to  Mobil 
may  imfairly  delay  Mobil's  ability  to 
qualify  for  revocation  of  the  order. 
Mobil  argues  that,  by  declining  to 
conduct  verification,  the  Department 
failed  to  follow  its  regular  practice  of 
first  providing  a  respondent  with  an 
opportunity  to  satisfy  the  Department 
that  it  has  provided  complete  responses 
before  resorting  to  BIA.  Mobil  cites 
Rautaruukkj  Oy\.  United  States,  No. 
93-09-00560,  slip-op.  95-56  (CIT  1995) 
(quoting  International  Trade 
Administration  Revisions  to  19  CFR  Part 
353,  54  FR  12742,  12766  (March  28. 
1989)),  in  which  the  CIT  stated  "prior  to 
resorting  to  best  information  available, 
the  Department  as  a  matter  of  practice 
often  •    •   *  permits  a  respondent  to 
correct  a  deficiency  during  the 
verification  process  •   *   •."Mobil 
argues  that  because  the  Department  did 
not  verify  Mobil's  responses,  Mobil  was 
never  given  the  opportunity  to 
demonstrate  that  its  responses  were 
complete  even  though  it  was  available  at 
all  times  during  the  course  of  this 
review  for  verification. 

Petitioners  argue  that  the  Department 
should  not  verify  Mobil's  cost 
responses.  Petitioners  argue  that,  as  set 
forth  in  detail  in  Section  II. A.,  the 
record  conclusively  establishes  that 
information  sufficient  to  comply  wnth 
the  Department's  information  requests 
was  available  to  Mobil.  Petitioners  argue 
that  the  record  also  establishes  that 
Mobil  made  no  real  effort  to  supply  this 
information,  and  that  there  is  no  need 
to  verify  what  the  record  already 
establishes.  Petitioners  contend  that,  as 
a  matter  of  law,  the  Department  has  no 
obligation  to  verify  the  uru^presentative 
and  understated  sulphur  cost  data  that 
Mobil  chose  to  report,  because  those 
cost  data  caimot  be  used  to  calculate  the 
COP  and  CV  of  Mobil's  sulphur. 
Petitioners  argue  that  the  Department 
has  routinely  canceled  verification  in 
instances  where  a  respondent  has  not 
provided  usable  cost  data  in  its 
questionnaire  responses,  and  that  the 
Department  has  already  verified  that 
Mobil  misreported  its  forming  costs  at 
one  of  its  sulphur  producing  facilities. 

Departmenf's  Pos/tfb/i.  We  agree  with 
petitioners,  in  part.  We  do  not 
necessarily  verify  respondents' 
information  in  each  administrative 
review.  Furthermore,  the  purpose  of 
verification  is  to  verify  the  information 
submitted  to  the  Department  in 
questionnaire  responses.  It  is  not  an 
opportunity  for  respondents  to  submit 
additional  information.  While  we  often 
will  permit,  at  the  begirming  of 
verification,  minor  corrections  to  the 
response  that  were  found  in  preparing 
for  verification,  verification  is  not  an 
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oppommity  to  correct  for  deficiencies  in 
the  questionnaire  responses.  If ,  as  in  tlie 
present  case,  we  find  prior  to 
verification  that  the  infonnation  is  so 
deficient  that  we  would  not  be  able  to 
use  it,  then  we  do  not  proceed  with 
verification.  To  do  otherwise  would  be 
a  waste  of  resources.  See  for  example, 
Chrome-plated  Lug  Nuts  From  Taiwan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Termination  in  Part.  July  8.  1996  (61  FR 
35725),  where  two  companies  informed 
us  prior  to  verification  that  we  would 
not  be  able  to  reconcile  data.  Because 
we  found  prior  to  verification  that  Mobil 
had  not  adequately  responded  to  our 
requests  for  information,  it  was  not 
appropriate  to  verify  the  deficient 
information.  Regarding  Mobil's 
comments  about  the  1994/95  review,  we 
treat  each  segment  of  the  proceeding 
separately.  Chxr  decision  not  to  verify  in 
the  1993/94  review  was  based  on  the 
information  on  the  record  for  that 
review.  Issues  arising  in  the  1994/95 
review  will  be  considered  based  on 
what  is  on  the  record  of  that  review. 

Comment  24 

Mobil  argues  that  the  Department 
improperly  applied  total,  rather  than 
partial.  BIA.  Mobil  argues  that  it  is  the 
Department's  practice  to  apply  partial 
BIA  when  a  respondent's  submitted 
information  is  deficient  in  only  limited 
respects,  and  cites  as  an  example,  Ad 
Hoc  Committee  of  AZ-NM-TX-FL 
Producers  of  Gray  Portland  cement  v. 
United  States.  865  F.  Supp.  857.  863 
(CIT  1994).  afPd  on  other  grounds,  68  F 
3d  487  (Fed.  Cir.  1995).  Mobil  contends 
that  the  Department  generally  accepts  a 
respondent's  U.S.  sales  data,  even  if  the 
cost  data  is  found  to  be  deficient,  and 
cites  as  examples.  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Dynamic  Random 
Memory  Semiconductors  of  One 
Megabit  and  Above  from  the  Republic  of 
Korea.  57  FR  49066  (October  29,  1992); 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation, 
in  part  of  the  Antidumping  Duty  Order: 
Certain  Cut  Flowers  from  Colombia  56 
FR  50554  (October  7,  1991),  in  which 
the  Department  stated,  "While 
continuing  to  use  the  verified  sales 
portion  of  their  response,  BIA  was  only 
used  for  that  portion  of  the  response 
which  was  unverifiable.");  and  Silicon 
Metal  from  Brazil;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  59  FR  42806,  (August  19,  1994) 
(comment  1),  in  which,  Mobil  argues, 
the  Department  accepted  portions  of 
respondent's  cost  response  that  were  not 
deficient,  and  noted  that  some  of  the 


areas  of  concern  were  related  to  the 
methodology  used,  rather  that  the 
accuracy  of  the  submitted  data.  Thus. 
Mobil  argues,  the  Department's  decision 
to  reject  Mobil's  sales  data  is 
inexplicable  given  that  it  apparently 
found  no  deficiencies  in  Mobil's  sales 
response.  Mobil  further  argues  that  the 
Department  found  Mobil  to  be 
cooperative  and  yet  still  applied  total 
BIA.  Mobil  argues  that,  if  the 
Department  finds  Mobil's  cost  data  to  be 
deficient,  despite  the  fact  that  it  is 
complete,  it  should  at  least  use  Mobil's 
U.S.  sales  data  in  calculating  a  margin. 

Mobil  notes  that  the  Department 
issued  a  preliminary  determination  in 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  Sweden;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  61  FR  51898  (October  4. 1996) 
(Steel  from  Sweden),  in  which  Mobil 
argues  the  Department  decided  to  apply 
total  BIA  because  of  deficiencies  in  the 
cost  data,  even  though  the  sales  data 
was  verified.  Mobil  contends  that  the 
Department  noted  that  there  were  no 
alternative  sets  of  cost  data  for  the 
Department  to  use.  Mobil  argues  that,  in 
this  case,  the  Department  has  several 
alternatives,  including  petitioners'  data 
as  adjusted  by  the  Department  to  initiate 
the  sales-below-cost  allegation;  Mobil's 
verified  1991/92  cost  data  (adjusted  for 
inflation),  which  the  Department 
verified;  and  Husky's  reported  liquid 
sulphur  cost.  Thus.  Mobil  argues,  the 
factors  that  necessitated  total  BIA  in 
Steel  from  Sweden  are  not  present  in 
Mobil's  case. 

Petitioners  disagree  with  Mobil. 
Petitioners  argue  that,  as  set  forth  in 
Section  11. A..  Mobil  deliberately 
withheld  a  substantial  amount  of 
requested  information  from  the 
Department  and  has  attempted  to 
manipulate  the  outcome  of  this  review 
by  arguing  that  the  Department  must  use 
the  cost  data  it  chose  to  report  which, 
as  set  forth  in  Section  II.B..  are 
unrepresentative,  understated,  and 
allocated  to  sulphur  using  a  patently 
wrong  allocation  method.  Petitioners 
argue  that  it  is  consistent  with  the 
statute  and  Department  practice  to 
apply  total  BIA  to  Mobil  in  these 
circumstances.  Furthermore,  petitioners 
argue,  it  is  Department  practice  to  reject 
a  respondent's  submitted  information  in 
toto  where  a  respondent  fails  to  provide 
reliable  cost  data.  Petitioners  contend 
that  the  Department  has  recognized  that 
if  it  were  to  utilize  a  respondent's  sales 
information  when  a  respondent  fails  to 
provide  usable  cost  information, 
respondents  would  be  in  a  position  to 
manipulate  the  outcome  of  reviews  by 
supplying  only  that  information  which 


the  respondent  wants  the  Department  to 
use  in  its  margin  calculations. 

Department's  Position:  We  disagree 
with  Mobil.  Our  determination  to  apply 
total  BIA  in  this  case,  rather  than  partial 
BIA.  is  proper  and  in  accordance  with 
both  the  Department's  stated  practice  in 
this  area,  and  the  law  effective  for  these 
reviews.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Grain- 
Oriented  Electrical  Steel  From  Italy.  59 
FR  33952  (July  1. 1994)  ("The  rejection 
of  a  respondent's  questiormaire 
responses  in  toto  and  use  of  BIA  is 
appropriate  and  consistent  with  past 
practice  in  instances  where  a 
respondent  has  failed  to  provide 
verifiable  COP  information."  (Citing  as 
examples  of  past  practice  Final 
Determination  of  Sales  At  Less  Than 
Fair  Value:  Certain  Forged  Stainless 
Steel  Flanges  From  Taiwan,  58  FR 
68859  (December  29. 1993)  and  Final 
Determination  of  Sales  At  Less  Than 
Fair  Value:  Certain  Hot-Rolled  Lead  Sr 
Bismuth  Carbon  Steel  Products  From 
France,  58  FR  6203  (January  27. 1993).)) 

Where  the  Department  determines, 
that  parts  of  a  respondent's  submitted 
cost  data  are  reliable.  BIA  "plugs"  may 
be  used  to  fill  in  gaps  created  by  missing 
or  unreliable  data.  In  the  present  case, 
however.  Mobil's  cost  response  was 
found  to  have  extensive  deficiencies 
rendering  the  entire  cost  response 
unusable.  See  comments  16  and  18 
above.  Therefore,  in  accordance  with 
the  Department's  practice,  we  have 
applied  cooperative  total  BIA  to  Mobil 
in  these  reviews. 

Contrary  to  Mobil's  contention. 
Silicon  Metal  From  Brazil  is  consistent 
with  the  above  practice.  In  that  case,  the 
Department  stated  that,  while  there 
were  areas  in  which  the  costs  were  not 
appropriately  quantified,  "we  have  not 
found  these  deficiencies  to  be  so 
significant  or  pervasive  as  to  call  into 
question  the  accuracy  of  the  entire  [cost] 
response."  (59  FR  42806,  42807;  August 
19. 1994).  Accordingly,  in  that  case  the 
Department  relied  on  BIA  only  "in  the 
instances  where  [it)  found  insufficient 
verification  support."  Id.  at  42807.  For 
the  cost  in  general,  the  Department  used 
the  respondent's  data  in  reaching  the 
final  results  in  that  review.  Id. 
Similarly,  in  DRAMs  From  Korea,  cited 
by  Mobil,  the  Department  once  again 
relied  on  BIA  only  for  those  portions  of 
the  cost  response  found  to  have 
"insufficient  verification  support". 
DRAMs  From  Korea,  54  FR  15467,15471 
(March  23. 1993).  For  the 
methodological  issues,  where 
appropriate,  "the  costs  were 
recalculated  to  quantify  or  value  that    • 
particular  cost  element."  Id.  By  contrast, 
in  the  present  case,  we  do  not  have 
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usable  cost  data  for  Mobil.  Without  such 
data,  the  Department  cannot  calculate 
an  appropriate  foreign  market  value 
(FMV),  and  thus  cannot  perform  sales 
comparisons.  See  also.  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  From  Turkey, 
61  FR  30309,  30312  (June  14,  1996). 

Furthermore,  even  if  the  Department 
were  to  contemplate  use  of  an 
alternative  to  total  BIA  in  this  situation, 
we  note  that  no  appropriate  alternative 
data  is  available  to  use  as  BIA  for  FMV 
in  this  case.  Mobil  suggests  that  the 
Department  use  as  BIA  the  company's 
reported  costs  for  the  previous  period. — 
i.e..  the  1991/92  review.  However,  in 
past  cases,  the  Department  has 
specifically  rejected  this  type  of 
application  even  under  both  the  new 
statutory  provisions  concerning  the 
basis  for  the  use  of  facts  available 
enacted  through  the  URAA,  and  the  pre- 
URAA  provisions.  For  example,  in  S(ee7 
From  Sweden,  the  case  cited  by  Mobil, 
the  Department  not  only  rejected  the 
respondent's  entire  cost  database,  but 
further  rejected  application  of  any 
alternative  to  total  facts  available.  In 
applying  total  facts  available,  the 
Ctepartment  specifically  rejected  use  of 
actual  costs  firom  a  previous  review 
because  "(ilf  the  Department  were  to 
rely  on  such  data,  a  respondent  would 
have  no  incentive  to  report  its  costs 
once  it  was  satisfied  with  the  verified 
costs  from  a  particular  review  period." 
Steel  From  Sweden.  62  FR  18396  (April 
15,  1997).  The  same  concern  is  also 
present  in  the  instant  case.  In  this  type 
of  application,  manipulation  of  either 
the  U.S.  price  or  the  FMV  component  of 
the  margin  calculation  has  the  potential 
to  have  a  dramatic  impact  on  the 
dumping  margin. 

Mobil's  other  suggested  alternatives — 
i.e..  petitioners'  data  used  in  its  below- 
cost  allegation,  or,  alternatively,  another 
respondent's  CV  data  reported  in  the 
present  reviews,  would  also  be 
inappropriate.  The  cost  data  submitted 
by  petitioners  in  these  reviews  is  not 
public  data  and  is  therefore  not 
available  for  consideration  as  BIA.  With 
respect  to  applying  another 
respondent's  CV  data,  it  would  not  be 
appropriate  to  use  the  ranged  public  CV 
data  submitted  by  Husky  as  BIA  in  this 
case.  First,  for  that  part  of  Husky's  cost 
data  that  was  applied  and  adjusted  by 
the  Department  in  calculating  COM  and 
CV  in  these  reviews,  no  ranged  public 
data  were  reported.  Second,  the 
reported  public  CV  is  an  unadjusted 
figure  which  cannot  properly  reflect  CV 
without  further  adjustment.  Husky's 
public  cost  and  production  data  lacks 
the  proper  detail  to  make  appropriate 
adjustments  to  the  public  CV  figure. 


Accordingly,  no  appropriate  public  data 
would  be  available  for  consideration  as 
BIA  in  this  case. 

Comment  25 

Mobil  argues  that,  even  if  the 
Department's  decision  to  apply  BIA  is 
correct,  its  decision  to  apply  a  BIA  rate 
that  is  itself  based  on  partial  BIA  cannot 
be  supported.  Mobil  argues  that, 
although  the  Department  has  discretion 
in  its  choice  of  BIA,  the  CIT  cautioned 
in  National  Steel  Corp.  v.  United  States. 
913  F.  Supp.  593,  597  (CFF  1996) 
(National  Steel)  (citing  Rhone  Poulenc. 
Inc.  V.  United  States,  899  F.2d  1185, 
1191  (Fed.  Cir.  1990))  that  it  must 
exercise  that  discretion  in  light  of  the 
"Basic  requirement  of  the  BIA  rule 
*   *   *  to  determine  margins  as 
accurately  as  possible."  Mobil  also  cites 
to  National  Steel  870  F.  Supp.  1130. 
1136  (CIT  1994)  (quoting  Manifattura 
Emmepi  S.p.A.  v.  United  States  799  F. 
Supp.  110.  115  (Crr  1992)).  in  which 
the  CIT  stated  that  there  must  be  a 
"rational  relationship  *  •  *  between 
the  'data  chosen  and  the  matter  to 
which  they  are  to  apply.'  "  Mobil 
contends  that  in  National  Steel,  the 
court  found  that  the  Department's 
choice  of  BIA  might  have  been  aberrant 
based  on  the  fact  that  a  significant 
portion  of  the  respondent's  sales  had 
margins  well  below  the  selected  rate. 

Mobil  argues  that,  in  this  case,  the 
Department's  decision  to  base  Mobil's 
BIA  rate  on  Husky's  rate,  which,  it 
argues,  is  itself  based,  to  a  significant 
extent,  on  BIA.  violates  the 
Department's  own  consistent  policy  of 
using  another  respondent's  rate  only  if 
that  rate  is  a  non-BIA  rate.  Mobil  argues 
that,  in  the  1991/92  review  in  this  case, 
the  Department  rejected  the  petitioners' 
suggestion  that  the  Department  apply  to 
Mobil,  as  a  BIA  rate,  the  rate  applied  to 
Petrosul,  since  the  latter  was  itself  a  BIA 
rate.  Mobil  also  cites  Roller  Chain. 
Other  than  Bicycle,  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  57  FR 
3745  Oanuary  31,  1992)  in  which  it 
argues  the  Department  selected,  as  BIA, 
the  highest  non-BIA  rate  of  any  firm  in 
a  prior  review;  Roller  Chain  ckher  Than 
Bicycle,  from  Japan:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  57  FR  43697  (September  22, 
1992),  in  which  it  notes  that  the  BIA 
rate  remained  unchanged  in  the  final 
results;  Drycleaning  Machinery  from 
Germany;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  56  FR 
66838  (December  26,  1991),  in  which  it 
argues,  as  BIA,  the  Department  chose 
another  respondent's  non-BIA  rate; 
Final  Results  of  Antidumping  Duty 
Administrative  Review  and  Revocation, 


in  part  of  the  Antidumping  Duty  Order 
Certain  Cut  Flowers  from  Colombia.  56 
FR  50554  (Comment  6)  (October  7, 
1991),  in  which  it  argues,  as  BIA  for 
non-responding  firms,  the  Department 
chose  the  highest  non-BIA  rate  from  any 
review;  and  Saha  Thai  Steel  Pipe  Co.  v. 
United  States,  828  F.  Supp.  57,  63  (CIT 
1993),  in  which  the  CIT  stated.  "In 
selecting  the  BIA  rate  for  a  given 
subsidy  program.  Commerce  asserts  its 
practice  is  to  select  the  highest 
published  non-BIA  rate  for  the  identical 
program  in  the  same  country." 

Mobil  argues  that,  contrary  to  the 
Department's  own  stated  practice,  as 
upheld  by  the  CIT,  the  Department  has 
simply  applied  the  rate  chosen  for 
Husky  which  itself  is  partially  based  on 
BIA.  Mobil  argues  that  this  is  clearly 
improper. 

Mobil  argues  that  the  standards  that 
govern  the  Department's  choice  of  BIA 
are  now  more  stringent  as  a  result  of  the 
dictates  of  the  1994  Antidumping  Code 
(Agreement  on  Implementation  of 
Article  VI  of  the  General  Agreement  on 
Tariffs  and  Trade  1994),  and  argues  that 
the  code  makes  it  clear  that  the 
Department  must  have  some  rational 
basis  in  its  choice  of  BIA.  Mobil  notes 
that  paragraph  7  in  Annex  n  of  the  Code 
establishes  the  standards  that  govern  the 
choice  of  BIA,  and,  Mobil  argues, 
cautions  the  administering  authority  to 
exercise  its  discretion  to  use  BIA  with 
"special  circumspection."  Mobil  argues, 
that  to  ensure  that  some  rational  basis 
exists  between  the  choice  of  BIA  and  the 
respondent's  actual  antidumping 
margin,  the  Code  directs  the  authority  to 
check  the  information  used  to  support 
its  choice  of  BIA  with  information  from 
other  independent  sources,  "such  as 
published  price  lists,  official  import 
statistics  and  customs  returns,  and  from 
the  information  obtained  from  other 
interested  paries  during  the 
investigation."  Mobil  argues  that,  based 
on  these  criteria,  the  Department  would 
not  be  able  to  support  its  choice  of  BIA 
in  Mobil's  case  because  it  has  not  even 
attempted  to  choose  a  BIA  based  on 
information  that  the  Department 
perceives  to  be  the  best  alternative  to 
Mobil's  own  reported  costs. 

Petitioners  argue  that  the  application 
of  Husky's  rate  to  Mobil,  as  BIA,  is  fully 
consistent  with  Department  practice. 
Petitioners  argue  that  Husky's  rate  is  a 
calculated  rate  in  this  review,  and  that 
the  fact  that  certain  elements  of  Husky's 
costs  were  based  on  BIA  does  not  alter 
this  fact.  Petitioners  argue  that  there 
have  been  numerous  instances  where 
the  Department  has  used  rates  that  were, 
in  part,  based  on  BIA  to  establish  a  total 
BIA  rate  for  another  company,  and  that 
indeed,  a  significant  percentage  of  the 
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rates  calculated  by  the  Department  have 
an  element  of  BIA  in  them.  Pptilioners 
maintain  that  Mobil's  argument  that  it 
would  be  mconsistent  with  Department 
practice  to  apply  Husky  s  rate  to  Mobil, 
as  BIA.  should  be  rejected. 

Department's  Position:  We  disagree 
with  Mobil.  It  is  the  Department's  long- 
standing practice  to  use  partial  BIA  with 
respect  to  a  respondent  and  apply  that 
rate,  as  BIA.  to  other  firms  who  have 
failed  to  provide  adequate  responses.  In 
this  case,  Husky's  rate  is  a  calculated 
rate,  and,  therefore,  is  appropriate  as 
BIA  for  Mobil.  We  also  disagree  with 
Mobil  that  we  have  not  exercised 
caution  in  choosing  the  rate  We  have 
followed  the  law  and  have  chosen  a  rate 
that  is  consistent  with  Department 
practice.  \s  we  stated  in  the 
preliminary  results  notice  for  these 
reviews,  the  applicable  statute  and 
regulations  are  as  they  existed  on 
December  31,  1994.  These  reviews  are 
not  subject  to  the  1994  Antidumping 
Code  and  therefore  it  does  not  apply. 
Accordingly,  the  Department's 
established  second-tier  BIA  practice  in 
this  case  is  required  by  the  law 
applicable  in  these  reviews.  Therefore, 
for  these  final  results,  as  BIA,  we  have 
continued  to  apply  Husky's  rate  to 
Mobil. 

Final  Results  of  the  Reviews 

As  a  result  of  our  reviews,  we  finally 
determine  that  the  following  margins 
exist  for  the  periods  December  1,  1992 
through  November  30,  1993.  and 
December  1,  1993  through  November 
30, 1994: 


Manufac- 
turer/ex- 
porter 

Burza  Re- 
sources .. 

Fanchem  ... 

Husky  OU 
Ltd 


Manufac- 

Margin^ 

turer/ex- 

Time penod 

(per- 

porter 

cent) 

Alberta  En- 

ergy Ck).. 

• 

Ud  ..„ 

12/1/92-11/30/93 

'5.56 

12/1/93-11/30/94 

'5.56 

Aliied-Sig- 

nal  lr»c  .... 

12/1/92-11/30^3 

2  40.38 

Bnmstone 

Export  .... 

12/1/92-1 1/30«3 

2  40.38 

Motiil  Oil 
Canada, 
Ud 


Norcen  En- 
ergy Re- 
sources .. 

Petrosul 
Inter- 
national .. 

Saratoga 
Process- 
ingCo.. 
Ltd 

Sulbow 
Minerals 


Time  period 


12/1/92-11/30/93 
12/1/92-11/30/93 

12/1/92-11/30/93 
12/1/93-11/30/94 


12/1/92-11/30/93 
12/1/93-11/30/94 


12/1/92-11/30/93 
12/1/93-11/30/94 


12/1/92-11/30/93 
12/1/93-11/30/94 


12/1/92-11/30/93 


Margin  ^ 
(per- 
cent) 


2  40.38 
2  40.38 

40.38 
3.38 


3  40.38 
3  40.38 


2  40.38 
<  40.38 


2  40.38 
2  40.38 


•28.90 


1 2/1 192- 1 1  /30/93  j     2  40.38 


'  No  shipments  or  sales  subject  to  this  re- 
view The  timn  has  no  individual  rale  from  any 
segment  ol  this  proceeding.  As  a  result  the 
firm  will  be  subject  lo  the  "all  others"  rate. 

2  Non-cooperative  total  BIA  rate 

3  Cooperative  total  BIA  rate. 

*No  shipments  to  the  United  States  dunng 
the  penod  of  review  Rate  is  ttie  rate  estab- 
lished dunng  the  immediately  preceding  ad- 
ministrative review 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
U.S.  pri.ce  and  FMV  may  vary  from  the 
percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  these  final  results  of  administrative 
review  for  all  shipments  of  elemental 
sulphur  from  Canada  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Tariff  Act:  (1)  the  cash 
deposit  rates  for  the  reviewed 


companies  will  be  those  rates 
established  in  the  final  results  of  the 
most  recent  review  in  which  the 
company  was  involved;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  either  of  these 
reviews,  a  prior  review,  or  the  original 
less  than  fair  value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  these  or  any  previous  review, 
or  the  LTFV  investigation,  the  cash 
deposit  rate  will  be  the  "new  shipper" 
rate  of  5.56  percent  established  in  the 
first  review  conducted  by  the 
Department  in  which  a  "new  shipper" 
rate  w^as  established.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ( APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CR  353.34(d)(1).  Timely  vmtten 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  353.22. 

Dated:  July  7,  1997. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  97-18445  Filed  7-14-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-61860;  FRL-5721-8] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Enviroamental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  February  1.  1997  to  February  28, 
1997. 

ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-Siseol"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
SUPPLEMENTARY  INFORMATION.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW.. 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 


requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly.  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  number  "(OPPTS-51860]" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfifdential  Information  Center 
(NQC),  Rm.  NEM-B607,  401  M  St.,  SW., 
Washington.  DC  20460.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opptncic^pamail. epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  sp)ecial  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPPTS- 
51860].  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 


Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
statiis  reports  of  substances  under 
review,  potential  production  volume, 
and  siunmaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directiy  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551, 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 
Send  all  conunents  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import. 
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I.  93  Premanufacture  Notices  Received  From:  02/01/97  to  02/28/97 


Case  No. 


P-97-0336 


P-97-0337     02/03/97 


Received 
Date 


02A)3/97 


Projected 

Notice 
End  Date 


P-97-0355 
P-97-0356 


02/03«7 
02/04/97 


P-97-0357     02A)5/97 


P-97-0358 

P-97-0359 
P-97-0360 
P-97-0361 
P-97-0362 
P-97-C363 
P-97-0364 
P-97-0365 

P-97-0366 


P-97-0367 
P-97-0368 

P-97-0369 

P-97-0370 
P-97-0371 

P-97-0372 

P-97-0373 

P-97-0374 

P-97-0375 

P-97-0376 

P-97-0377 

P-97-0378 
P-97-0379 
P-97-0380 


02/04/97 

02/05/97 
02/05/97 
02A)5/97 
02/05«7 
02/05/97 
02A)5«7 
02/04/97 

02/06^7 


02/06/97 
02A)6/97 

02/04/97 

02/05/97 
02/06/97 

02/07/97 

02/07/97 

02A)6/97 

02/06«7 

02/11/97 

02/10/97 

02/10/97 
02/10/97 
02/10/97 


P-97-0381      02/10/97 


P-97-0382 

P-97-0383 

P-97-0384 

P-97-0385 
P-97-0386 


02/11/97 

02/11/97 

02/12/97 

02/12/97 
02/14/97 


05A)4/97 


05/04/97 


04/28/97 
05/05/97 


05W/97 

05/06/97 

05/06/97 
05/06/97 
05/06/97 
05A)6/97 
05A)6/97 
05A)6/97 
04/29/97 

05/07/97 
05A)7/97 
05/07/97 

05/05/97 

05A)6«7 
05A)7/97 

05/08/97 

05A38/97 

05/07/97 

05A)7/97 

05/12/97 

05/11/97 

05/11/97 
05/11/97 
05/11/97 

05/11/97 


05/12/97 

05/12/97 

05/13/97 

05/13/97 
05/15/97 


Manutacturer/lnv 
porter 


Westvaco  Corpora- 
tion 


Wesfvaco  Corpora- 
tion 


CBI 
CBI 


Ciba-Getgy  Corpora- 
tion 
Hoedist  Celanese 

CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
Amfine  Chemical 

Corporation 
CBI 


CBI 


CBI 

Betzdeartx)m,  Inc 

CBI 

Reichhold  Cemtcals, 

Inc 
Eastman  Chemical 

Company 
CBI 

Betzdeartx)m,  Inc 

Betzdearbom,  Inc 

Eastman  Chemical 

Company 
CBI 


CBI 
CBI 
CBI 

CBI 


Wacker  Silicones 

Corporation 
Dystar  L.P. 

CB! 

Henkel  Corporation 
Dupont 


Use 


Chemicai 


(S)  Modified  rosin  resin  for  litho- 
graphic inks 


(S)    Hydrocartx)n   tesin    tor   litho- 
graphic inks 

(G)  Ink  ritjbon  component 
(G)  UV  catalyst 


(S)  Dispersing  agent  for  dyes 
(S)  Crosslinking  agent 

(S)  Resin  for  printing  inks 

(S)  Resin  for  printing  inks 

(S)  Resin  for  printing  inks 

(S)  Resin  for  printing  inks 

(S)  Resin  for  printing  inks 

(S)  Resin  for  printing  inks 

(S)  Plasticizer  for  polyl  [vinyl  chlo- 
ride] 

(S)  Demulsifier  for  crude  oil  emul- 
sion; demulsifier  for  refined  pe- 
troleum hy(Jrocartx>ns 

(S)  Demulsifier  for  crude  oil  emul- 
skjn;  demulsifier  for  refined  pe- 
troleum hydrocartx>ns 

(S)  Demulsifier  for  cnxJe  oil  emul- 
sk>n;  demulsifier  for  refined  pe- 
troleum hydrocartxjns 

(G)  Polyaminoamide  prepolymer  in- 
termediate 

(G)  Solvent 

(G)  Open,  non-dispersive.  UV-cur- 
able  adhesive 

(G)  Ink  vehicle 

(G)  Open,  non-dispersive  (coafing 
material) 

(G)  Industrial  paper  process  treat- 
ment, open  dispersive  use 

(G)  Industrial  paper  process  treat- 
ment, open  dispersive  use 

(G)  Intermediate  for  ink  vehicle 

(S)  Used  in  the  manufacture  of  lu- 
brication oil  additives  and  corro- 
sion prevention  products 

(S)  Used  in  the  manufacture  of  lu- 
brication oil  additives 

(S)  Lubrication  oil  additives  for  gas- 
oline and  diese^ngines 

(S)  Used  in  the  manufacture  of  lu- 
t>rication  oil  additives  ar>d  corro- 
sion resistive  coating 

(S)  Additive  used  m  the  formulating 
a  "soluble  oil"  base  to  be  used 
in  formulating  a  water  based  cut- 
ting oil;  an  intermediate  used  in 
productk>n  of  a  t>arium  salt 

(S)  Durability  enhancer  for  polishes 
and  protectants 

(S)  Dyestuff  for  polyester 

(G)  Infra  red  absort)er 

(G)  Dispersant  for  coating 

(G)  Film  and  coating  applk^ations 


(G)  Fatty  acids,  tall-oil.  phenol  modified  poly- 
mer with  bisphenol  a,  formakJe^.yde.  ma- 
leic  anhydr>de.  rosin,  tall  oil  and  penta- 
erythntol 

(G)  Rosin  rrvxJified  fatty  aads,  talt-oil.  poly- 
mer with  glycerol,  petroleum  naphtna.  ma- 
letc  anhydnde  and  petroleum  distillates 

(G)  Aryl-aliphatic  copolyester  resin 

(S)  lodonium,  (4-(l-methytethyl)  phenyl]  (4- 
methylphenyl)-,  tetrakis 

(pentafluorophenyl)  borate  (1-)  (96) 

(G)  Methylene  bndged  naphthalene  sulfonic 
ackj,  sodium  salt 

(S)  2-Propenamide,  /^l-hydroxy-2.2- 
dimethoxyethyl)- 

(G)  Modified  hydrocartx>n  resin 

(G)  Modified  hydrocartxin  resin 

(G)  Modified  hydrocartxjn  resin 

(G)  Modified  hydrocarton  resin 

(G)  Modified  hydrocarton  resin 

(G)  Modified  hydrocartxwi  resin 

(G)  Hexanedioic  acid,  potymer  with  dk)ls  and 
a  monohydric  alcohol 

(G)  Propylene  axide.  polymer  with 
alkylphenol.  formaWehyde  and  alkenoic 
acids 

(G)  Ethylene  oxide,  potymer  with  propylene 
oxide,  alkylphenol,  formaldehyde  arx3 
alkenoic  acids 

(G)  Ethylene  oxide,  potymer  with  propylene 
oxkJe,  mixed  alkyl  phenols,  formaldehyde 
and  alkenoic  acids 

(G)  Polyamino  amide 

(G)  Propionic  acid  methyl  ester 
(G)  Aromatic  urethane  acrylate 

(G)  Substituted  styrene  acrylate  imine  poly- 
mer 
(G)  Aliphatic  polyisocyanate 

(G)  Pofyaminoamkle 

(G)  Polyaminoamide 

(G)  Substituted  styrene  acrylate  potymer 

(G)  Alkyl  benzene  sulfonic  acid 


(G)  Alkyl  tienzene  sulfonic  acid,  banum  sail 

(G)  Alkyl  benzene  sulfonic  ackJ.  catetum  salt 

(G)  Alkyl  benzene  sulfonk:  add,  magnesium 
salt 

(G)  Alkyl  benzene  sulfonic  actd,  sodium  satt 


(G)  Aminoalkyi-functional 

polydimethylsiloxane 
(G)     N.N     nitro-substifuted)azopheny()-sut>- 

stituted  amine 
(G)     Aryl     substituted     sulfonated     coppe' 

o<  "lalocyanme 
(    )      'ycartx)xylate  polymer 
(G)  i-  oiyvinyl  fluoride  copolymer 
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93  Premanufacture  Notices  Received  From:  02/01/97  to  02/28/97— Continued 


Case  No. 


Received 
Date 


P-97-0387 
P-9 7-0388 
P-97-0389 
P-97-0390 
P-97-0391 
P-97-0392 
P-97-0393 
P-97-0394 
P-97-0395 
P-a7-0396 
P-97-0397 
P-97-0398 
P-97-0399 
P-97-0400 


P-97-0401 
P-97-0402 
P-97-0403 
P-57-0404 
P-97-0405 
P-9  7-0406 
P-97-0407 


P-97-0408 
P-97-0409 


02/1 8«7 
02/18/97 
02/18/97 
02/18/97 
02/18/97 
02/18/97 
02/18/97 
02/18/97 
02/18/97 
02/18/97 
02/18/97 
02/18/97 
02/18/97 
02/18/97 


02/18/97 
02/19/97 
02/19/97 
02/19/97 
02/19/97 
02/19/97 
02/24/97 


02/21/97 
02/24«7 


P-97-0410 

P-97-041 1 

P-97-0413 

P-97-041 4 

P-97-041 5 

P-97-041 6 
P-97-041 7 
P-97-041 8 

P-97-041 9 

P-97-0420 

P-97-0421 

P-97-0422 
P-97-0423 

P-97-0424 

P-97-0425 

P-97-0426 

P-97-0427 
P-97-0428 

P-97-0429 


Projected 

Notice 
End  Date 


T" 


'  05/19/97 
'  05/19/97 
,  05/19/97 

05/19/97 
i  05/19/97 

05/19/97 
I  05/19/97 

05/19/97 
!  05/19/97 

05/19/97 

05/19/97 

05/19/97 
i  05/19/97 

05/19/97 


05/19/97 
05/20/97 
05/20/97 
05/20/97 
05/20/97 
05/20/97 
05/25/97 


05/22/97 
05/25/97 


02/24/97 

02/20/97 

02J20/97 

02/20«7 

02/20^7 

02/20«7 

i  02/24/97 

02/20/97 

02/20/97 

02/24/97 

02/25/97 

02/26*97 
02/24/97 

02/25/97 

02/25/97 

02/20/97 

02/25/97 
02/25/97 


Manufacturer/Im- 
porter 


05/25/97 

05/21/97 

05/21/97 

05/21/97 

05/21/97 

05/21/97 
05/25/97 
05/21/97 

05/21/97 

05/25/97 

05/26/97 

05/27/97 
05/25/97 

05/26«7 

05/26/97 

05/21/97 

05/26«7 
05/26/97 


02/26/97     i  05/27/97 


H.B.  Fuller  Company 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

3M  Company 

CBI 


3M  Company 
/^nzona  Chemical 
/Vnzona  ChemicaJ 
/Arizona  Chemical 
CBI 

NA  Industries,  Inc. 
The  Polyset  Com- 
pany, Inc 

CBI 

Ciba  Geigy  Corpora- 
tion, textile  prod- 
ucts division 


Wacker  Silicones 

Corporation 
Do¥»  Coming 

Dow  Coming 

Dow  Coming 

Isk  Biotech  Corpora- 
tion 

CBI 

Octe<  America,  Inc 

The  C.P  Hall  Conv 
pany 

CBI 

CBI 

QivaudarvRoure 

Corporation 
CBI 
Atr  Products  and 

Chemicals  Inc 

Eastman  Chemical 

Company 
Eastman  Chemical 

Company 
CBI 

CBI 

CBI 

CBI 


Use 


Chemical 


(S)  Paper  coating  and  saturation 
(G)  Intermediate  for  coating 
(G)  Intermediate  for  coating 
(G)  Intermediate  for  coating 
(G)  Intermediate  for  coating 
(G)  Intermediate  for  coating 
(G)  Intermediate  for  coating 
(G)  Intermediate  for  coating 
(G)  Intermediate  for  coating 
(G)  Intermediate  for  coating 
(G)  Intermediate  for  coating 
(G)  Binder  for  pnnting  Inks 
(S)  Chemical  intermediate 
(S)  Dye  used  in  the  manufacture  of 
phcJtoresist;  raw  material  used  in 
the  manufacture  of  anti-reflective 
coatings 
(G)  Propellant  additive 
(S)  Hot  melt  adhesives 
(S)  Hot  mart  adhesives 
(S)  Hot  mett  adhesives 
(G)  Coating  of  metal  substrates 
(G)  Additive  for  electroplating 
(S)  Microelectronks  resin 

(G)  Ingredient  for  use  in  consumer 

products;  highly  dispersive  use 
(S)  Reactive  dye  for  cellulose  fiber 


(S)  Paint  aokttive;  ink  additive 

(S)      CrossJinker      for      s«lkx)ne 

elastomers 
(S)       Crossiinker       for       s<lk»ne 

elastomers 
(S)       Crossiinker       for       silicone 

elastomers 
(S)  Raw  materials  for  manu1ac:ture 

of  a  pesticide  active  ingredient 
(G)  Non-disperive  use 
(S)  Gasoline/dieset/fuel  additive 
(S)  Emollient;  solvent;  carrier  plas- 

ticizer;  lubrcant 
(S)  Emollient;  lutxrcant;  plasticizer; 

solvent 
(S)  Intermediate  in  a  chemcal  syn- 
thesis 
(G)  Highly  dispersive  use 

((J|  Solvent  for  ink 
(S)  Cartwn  source  for  steel  produc- 
tion 

(G)  Intermediate  for  latex 

(G)  Printing  ink  vehicle 

(G)  LubrKant 

(S)  Dispersing/sequestering  agent 
(S)   Intermediate  for  organk:  syn- 
thesis 
(S)    Pesticide   to    be    used    in    a 
compounded  PVC  for  wire  and 
I     cable  application 


(G)  Polyether,  polyurethane  polymer 
(G)  Polyurethane  resin 
(G)  Polyurethane  resin 
(G)  Polyurethane  resin 
(G)  Polyurethane  resin 
(G)  Polyurethane/acrylic  grafted  copolymer 
(G)  Polyurethane/acrylk:  grafted  copolymer 
(G)  Polyurethane/acrylic  grafted  copolymer 
(G)  Polyurethane/acrylk:  grafted  copolymer 
(G)  Polyurethane/acrylk;  grafted  copolymer 
(G)  Polyurethane/acrylk;  grafted  copolymer 
(G)  Modified  bisphenol  a  epoxy  acrytate 
(G)  Poly  epochtoro  hydrin  nono-ol 
(G)  Polycyclk;  acrylk:  copolymer 


(G)  Glyckiyl  azkle  polymer 

(G)  Modified  pentaerythritol  ester  of  rosin 

(G)  Modified  pentaerythritol  ester  of  rosin 

(G)  Modified  pentaerythritol  ester  of  rosin 

(G)  Epoxy  acrylate  polymer,  amine  salt 

(G)  Polyimine 

(S)    Polymer   of:    1,1,3,3-tetramethyH,3-bis 

[2-(7-oxabk7cto(4.1  .Olhept-3-yl) 

ethyl]disik)xane 
(G)  Fatty  ackj  ester 

(G)  2,7-naphthalenedisulfonlc  ackl,  4-amino- 
5-hydroxy-6-{I2-methoxy-5-methyl-4-{t2- 
substituted-4-[I2-<sulfoxy  ethyl)] 
suHonyOphenyfJazolphenyfJ     a2ol-3-{[4-{[2- 
(sulfoxettiyl)lsulfonyflphenyQazoh,    sodium 
salt 

(G)  Polyethyleneglycol-,  functk)nal  branched 
poly(alkyt)  sitoxanes 

(G)  Hydrogen  functkxial  siloxane 

(Q)  Hydrogen  functk>nal  sitoxarw 

(G)  Hydrogen  functk>nal  sikixane 

(S)  2-ThiazolkJinone 

(G)  f>jn\no  epoxy  silane 

(G)  Potassium  salt  of  polyolefin  acid 

(S)  2-tutykx;tyl  benzoate 

(S)  2-Hexyklecyl  benzoate 

(G)        Benzenesulfonk:        ackJ.        2-{3.6- 

bis(heteropolycyclk:)-  9H  errvQ-yll- 
(G)  Alkenok;  ackJ  ester 


(G)  Glycol  ether 

(S)  Distrillatkjn  reskjues  of  toluenediamine; 

benzene.  1-methyl-2.4  (or  2,6)-dinitro-,  hy- 

drogenated,  distn.  resklues 
(G)  Substituted  styrene  acrylate  polymer 

(G)  Substituted  styrene  acrylate  imine  poly- 
mer 

(G)  Hydrogenated  alpha-methylstyrene 
trimer 

(G)  Polyamkle 

(G)  /VromatK  cartMunate 

(S)  Decanedioic  ackl,  dlisodecyl  ester 
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93  Premanufacture  Notices  Received  From:  02/01/97  to  02/28/97— Continued 


Case  No. 

Received 
Date 

Projected 

Notice 
End  Date 

Manufacturer/Im- 
porter 

Use 

Chemical 

P-97-0430 

02/28«7 

05/29/97 

S.C.  Johnson  &  Son, 

Inc 
S.C.  Johnson  &  Son, 

Inc 
S.C.  Johnson  &  Son, 

Inc 
S.C.  Johnson  &  Son, 

Inc 
Angus  Chemk;al 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  emulsion  polymer 

P-97-0431 

02/28/97 

05/29/97 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  emulsion  polymer 

P-97-0432 

02/28«7 

05/29/97 

(G)  Open,  non-dispersive  use 

(G)  Acrylk;  emulsion  polymer 

P-97-0433 

02/28/97 

05/29/97 

(G)  Open,  non-dispersive  use 

(G)  Acrylic  emulsion  polymer 

P-97-0434 

02/24/97 

05/25/97 

(S)  Buffer  for  biological  applications 

(S)     1 ,4-piperazine    diethanesulfonic    ackJ, 

Company 

mono  potassium  salt 

P-97-0435 

02/24/97 

05/25/97 

Angus  Chemcal 
Company 

(S)  Buffer  for  biological  applications 

(S)  1 ,4-pjperazine  diethanesulfonic  ac»d, 
disodium  salt 

P-97-0436 

02/24/97 

05/25/97 

Angus  Chemkal 
Company 

(S)  Buffer  for  biotogical  applications 

(S)  1 ,4-piperazine  diethanesultonc  aad, 
dipotassium  salt 

P-97-0437 

02/20/97 

06/21/97 

CBI 

(G)  Intermediate 

(G)  Hydrogenated  methyl  amine  esters 

P-97-0438 

02/24/97 

05/25/97 

CBI 

(G)  Ink  component 

(G)  Fumarated-rosin  ester,  polymer  with 
cycio  alkadiene 

P-97-0439 

02/27/97 

05/28/97 

Ciba  Specialty 
Chemkal  Com- 

(S) Reactive  dye  for  wool 

(G)  Diamino-3.5-bis-4-  (2-sulfoxyethylsulfcxiyl 
phenylazo)  tjenzenesulfonk;  aad,  sodium 
salt 

(S)   Fatty   acids,   tall-oil,   reaction   products 

P-97-0440 

02/27/97 

05/28/97 

pany 
Witco  Chemical  Cck- 

(S)  Epoxy  curing  agent 

poration 

with  bisphenol  A,  eptchlorohydnn  and 
triethylene  tetramlne 

P-97-0441 

02/27/97 

05/28/97 

WHco  Chemical  Cor- 
poratron 

(S)  Epoxy  curing  agent 

(S)  Fatty  acids,  tall-oil,  reactkxi  products 
with  bisphenol  A,  glyodyl  ether, 
epichtohydnn  and  tnethlene  tetramine 

P-97-0442 

02/27/97 

05/28/97 

Witco  Chemkal  Cor- 
poratran 

(S)  Epoxy  curing  agent 

(S)  Fatty  actds,  tall-oil,  react)Of\  products 
with  bisphenol  A,  eptchlohydnn,  gtycidyl 
tolyl  ether  and  tnethylene  tetramine 

P-97-0443 

02/27/97 

05/28«7 

E.  1.  du  Pont  de  Ne- 
mours &  Company 

(G)  Destmcttve  use-intermediate 

(G)  Hydrochloro  fluoroalkene 

P-97-0444 

02/27/97 

05/28/97 

Ciba  Specialty 
Chemcal  Corpora- 
tkxi 

(S)  Reactive  dye  for  «m>o1 

(G)  2,7-naphthalenedisulfonk;  add,  5-Q4- 
chk)ro-6-  (substituted  amino)-l  ,3,5-triazin- 
2-yn  aminol-3-{l5-{(2,3-dibromo- 1  - 
oxopropyl)  aminoh2-8ulfophenyl]  azo}4- 
hydroxy-,  scxJium  salt 

P-97-0445 

02/28/97 

05/29/97 

Arizona  Chemk:al 

(G)  Adhesives 

(G)  Pentaerythritol  ester  of  tall  oil  fractkxis 

P-97-0446 

02/28/97 

05/29/97 

CBI 

(S)  Automotive  coatings 

(G)  Hydroxy  functional  methacryltc  copoty- 

P-97-0447 

02/28/97 

05/29/97 

CBI 

(S)  Automotive  coatings 

(G)  HydnDxy  functional  methacryltc  copoly- 

P-97-G448 

02/28«7 

05A29/97 

Chemrex  Inc 

(G)  Adhesive 

(G)  Prepolymer  based  on  MDI 

P-97-0449 

02/28/97 

05/29/97 

CBI 

(G)  lndu.«*rial  coating  binder  com- 
ponent 

(G)  Urethane  acrylate 

P-97-0450 

02/28/97 

05/29/97 

3M  Company 

(S)  Chemcal  intennediafe 

(G)  Substituted  phenol 

P-97-0451 

02/28/97 

05/29/97 

3M  Company 

(S)  Chemk;al  intermediate 

(G)  Substituted  phenol 

P-97-0452 

02/28«7 

05/29/97 

3M  Company 

(S)  Monomer 

(G)  Substitutued  phenyl  ac:rytate 

P-97-0463 

02/28«7 

05/29/97 

3M  Company 

(S)  Monomer 

(G)  Substituted  phenyl  acrylate 

P-97-0454 

02/28«7 

05/29/97 

Wapotec  Inter- 

(S)  Precursor  of   pestksdes;   oxi- 

(S)   Chlorous   aad,    sodium    salt,    reaction 

national  Inc 

dizer  in  presence  of  d:;  oxidizer 
in  cosmetks;  oxkjizer  in  sani- 
tizers;  oxklizer  in  swimming 
pools 

product  with  hydrogen  peroxide  and  sul- 
furic aad 

42  Notices  of  Commencement  Received  From:  02/01/97  to  02/28/97 


Commence- 

*- Case  No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-93-1129 

02A)4/97 

01/23/97 

(G)  Triethylamine  salt  of  a  polyether,  polyurethane  polymer 

P-94-0252 

02/24/97 

01/31/97 

(G)  Polyalkoxyalkane 

P-94-1163 

02/1 3«7 

01/28/97 

(S)  A  polymer  of:  styrene;  para-methyl  styrene 

P-94-1417 

02/14/97 

02/07/97 

(G)  Fatty  alkanolamide 

P-95-0114 

02/24/97 

01/25/97 

(G)  Substituted  triazolo  pynmidine 

P-95-0545 

02/12/97 

01/07/97 

(S)  A  polymer  of:  aoytonitnle;  methacrylonitnle;  iso-bomyl  methacrylate; 
dimethacrylate;  2,2-azo  bisiso  butylonitnle 

ethylenegh 

P-95-1030 

02/1 3«7 

01/12/97 

(G)  Orthoxylene  compound 

P-95-1386 

02/04«7 

01/24/97 

(G)  Mcxlified  diphenyl  methane  diis<x:yanate 

37996 
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42  Notices  of  Commencement  Received  From:  02/01/97  to  02/28/97— Continued 


Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-96-0335 

02/20/97 

01/14/97 

(G)  Aliphatic  amine 

P-96-0679 

02/19/97 

0M22J97 

(S)   Poly(oxy-1,2-ethanediyl)  .alpha,   aJpha   -1,6-hexane   diylbis[omega-{(1-oxo-2-propenyl) 

oxy]- 
(S)    Poly(oxy(methyl-1,2-ethanediyl)l,alpha.    alpha    C'-1,6-hexanediylbis[omega-[(1-oxo-2- 

P-96-0680 

02/26/97 

01/29«7 

propenyl)oxyl- 

P-96-0700 

02/04/97 

01/22/97 

(G)  Polyurethane  resin,  W./y/-dimethylethano]amine  salt 

P-96-0803 

02/06/97 

01/20«7 

(G)  Organic  formate 

P-96-1012 

02/12/97 

01/16«7 

(G)  Amino-substitu1ed-cartx)polycycle,  reaction  product  with  sodium  polysulfide,  oxidized 

P-96-1096 

02/28/97 

02/24/97 

(G)  Hindered  amine  light  stabilizer 

P-96-1140 

02/11/97 

01/02/97 

(G)  Polyester  polyurethane 

P-96-1160 

02/03/97 

01/2(V97 

(G)  Fatty  acids,  C,8-unsaturated  dimers,  polymers  with  ethylene  diamine,  tall-oil  fatty  acids, 
a  dibasic  acid  and  diamines 

P-96-1314 

02/24/97 

01/24/97 

(G)  Fatty  acid,  amide 

P-96-1336 

02/04/97 

12/31/96 

(S)  2-tHJtenoic  acid,  1 ,3-dimethylbutyl  ester 

P-96-1457 

02/06/97 

01/10/97 

(G)  Metal  complexed  polyazo  dye 

P-96-1468 

02/1 1'97 

02A)3/97 

(G)  Cycloaliphatic  olefin  distillate  streams  polymerized  with  aromatic  olefin  streams,  un- 
saturated tatty  acKJs,  unsaturated  oils,  and  rosin 

P-96-1470 

02/24/97 

02/05/97 

(G)  Cycloaliphatic  olefin  distillate  streams  polymerized  with  aromatic  olefin  streams,  vege- 
table oil  fatty  acid,  unsaturated  oils  and  rosin 

P-96-1471 

02/24/97 

01/31/97 

(G)  Cycloaliphatic  olefin  distillate  streams  polymerized  with  aromatic  olefin  streams,  vege- 
table oil  fatty  acid,  and  rosin 

P-96-1502 

02/12/97 

02A)5«7 

(G)  Substituted  alkane  anhilide 

P-96-1580 

02/04/97 

01/16«7 

(G)  Amine  sulfonate  monomer 

P-96-1597 

02/26/97 

02/19/97 

(G)  Polyamide 

P-96-1678 

02/19/97 

01/17/97 

(G)  Chlonnated  polypropylene  grafted  on  an  acrylic  polymer 

P-96-1686 

02/19/97 

01/25/97 

(G)  Organic  bentonite 

P-96-16e9 

02/19/97 

01/25/97 

(G)  Acryl  styrene  random  copolymer 

P-96-1699 

02/03/97 

01/1 5«7 

(G)  Epoxy  polyamine  adduct 

P-96-1717 

02/04/97 

01/21/97 

(G)  Glycolysis  produc  of  polyurethane  foam 

P-96-1718 

02/06/97 

01/21/97 

(G)  Glycolysis  product  of  polyurethane  foam 

P-97-0018 

02/03/97 

01/09«7 

(G)  /terylic  emulsion  polymer 

P-97-0020 

02/03/97 

01/09«7 

(G)  Acrylic  emulsion  polymer 

P-97-0024 

02/03/97 

01/09/97 

(G)  /Acrylic  emulsion  polymer 

P-97-0026 

02/03/97 

01/09/97 

(G)  Acrylic  emulsion  polymer 

P-97-0039 

02/27/97 

01/31/97 

(G)  Strontium-dysprosium-europium  aluminate 

P-97-0048 

02/19/97 

01/23«7 

(G)  Substituted  alkylphenyl  oxypolyoxy  ethylene 

P-97-0050 

02/26/97 

02/18/97 

(G)  Derivative  of  substituted  dimethylamine 

P-97-0068 

02/21/97 

02/19/97 

(G)  Blocked,  adipic  acid  based  diisocyanate  prepolymer 

P-97-0075 

02/24/97 

02/1 3«7 

(S)  Hexanedioic  acid,  mixed  esters  with  C,o-rich  Cg-Cn  isoaicohoi,  and  trimethylol  pro- 

P-97-0080 

02/03/97 

01/22/97 

pane 
(S)  Amides,  castor  oil,  hydrogenated,  ethoxylated,  N,N  C'-ethylenebis- 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-51861:  FRL-5721-8] 

Certain  Chemicals;  Premanufacture 
Notices 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 
TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufacture  notices  (PMN)  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  March  1,  1997  to  March  31, 1997. 
ADDRESSES:  Written  comments, 
identified  by  the  document  control 
number  "[OPPTS-51861)"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 


Office  (7407),  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency,  401  M  St.,  SW..  Rm. 
ETG-099  Washington,  DC  20460. 

Comments  and  data  may  also  be 
submitted  electronically  by  sending 
electronic  mail  (e-mail)  to: 
ncic@epamail.epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Comments  and  data  will  also  be 
accepted  on  disks  in  WordPerfect  in  5.1 
file  format  or  ASCII  file  format.  All 
comments  and  data  in  electronic  form 
must  be  identified  by  the  docket  number 
[OPPTS-518611.  No  Confidential 
Business  Information  (CBI)  should  be 
submitted  through  e-mail.  Electronic 
comments  on  this  notice  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  Additional  information  on 
electronic  submissions  can  be  found 


under  "SUPPLEMENTARY 
INFORMATION"  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director, 
Environmental  Assistance  Division 
(7408),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW., 
Washington,  DC,  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hodine@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATKM:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
r^orts  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

A  record  has  been  established  for  this 
notice  under  docket  number  "[OPPTS- 
51861)"  (including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  1 2  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 
(NCIC),  Rm.  NEM-B607, 401  M  SL,  SW., 
Washington.  DC  20460. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppt.ncicdBpamail.epa.gov 


Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  as  described 
above  will  be  kept  in  paper  form. 
Accordingly,  EPA  will  transfer  all 
comments  received  electronically  into 
printed,  paper  form  as  they  are  received 
and  will  place  the  paper  copies  in  the 
official  record  which  will  also  include 
all  comments  submitted  directly  in 
writing.  The  official  record  is  the  paper 
record  maintained  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

In  the  past,  EPA  has  published 
individual  notices  refiecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA,  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely,  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement. 

EPA  beheves  the  new  format  of  the 
notice  will  be  easier  to  imderstand  by 


the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format.  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  summaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volume  information  in  the  consolidated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufact\irer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NQC  at  the  address  provided  above 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532.  TDD  (202)  554-0551, 
for  generic  use  infonnation,  health  and 
saf^  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
vnU  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessary. 

This  notice  will  identify:  (I)  PMNs 
received;  aad  (II)  Notices  of 
Commencement  to  manufacture/import 


1.  76  Premanufacture  Notices  Received  From:  03/01/97  to  03/31/97 

Case  No. 

Recerved 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-97-0455 

03/03/97 

06rt)1/97 

Mitsubishi  Gas  Chemi- 

(G) Lubricant  oil 

(S)  Fatty  acids,  C._i4-branched.  2.2- 

cal  America,  inc. 

dimethyl- 1,3-propanediyi  ester 

P-97-0456 

03/03/97 

06A)1/97 

CBI 

(S)     Raw     matenal     used    m     the    (G)  Polycyclic  acrylic  terpolynrwf 

manfacture  of  antj-reflective  coat- 

ings 

P-97-0457 

03/03/97 

06/01/97 

Unichema  North 

(G)  Dispersive  use  and  open  non-dis- 

(S) Fatty  acid,  C,«_„  and  C,fr.i«-un- 

America 

persive  use 

saturated,    reaction   products   with 
Cis-unsatucated   tatty   acid   dimers 
and  tnmethyloi  propane 

P-97-0458 

03/04/97 

06/02/97 

CBI 

(G)  Coatings  binder 

(G)  Salt  of  a  vegetable  o<l  tatty  acid 

modified  alkyd 

P-97-0459 

03/04/97 

06rt)2/97 

CBI 

(G)  Polymeric  co-curative  for  use  m  i  (G)    Epoxy   ester   with   bisphenol   a 
or   with    unsaturated    polyester/co-  :      polymer 
morromer  blerxJs 

P-97-0460 

03/04/97 

06/02/97 

CBI 

(8)  Industnal  coating  formulations           (G)  Organ©  silane  ester 

ITa^lApol     DnnJo^aK      /     \//-.1        1^0       Mr>        1  1 R      /     Tv 
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Case  No. 


P-97-0461 


P-97-0462 


P-97-0463 
P-97-0464 
P-97-0465 
P-97-0466 


P-97-0467 
P-97-0468 
P-97-0469 
P-97-O470 
P-97-0471 

P-97-0472 


P-97-0473 

P-97-0474 
P-97-0475 

P-97-0476 

P-97-0477 

P-97-0478 

P-97-0479 

P-97-0480 

P-97-04ai 
P-97-04a2 

P-97-0483 
P-9 7-0484 
P-97-0485 
P-97-0486 


P-97-0487 


76  Premanufacture  Notices  Received  From:  03/01/97  to  03/31/97— Continued 


Received 
Date 


03/06/97 


03/06/97 


03/05/97 
03/05/97 
03/05/97 
03/11. '97 


03/11/97 
03/11/97 
03/11/97 
03/11/97 
03/12/97 

03/11/97 


03/1 0«7 

03/10/97 
03/11/97 

03/11/97 

03/11/97 

03/11/97 

03/11/97 

03/12/97 

03/12/97 
03/13/97 

03/06/9/ 
03/1 7/97 
03/17/97 
03/19/97 

03/20/97 


P-97-0488 

03/20/97 

P-9 7-0489 

03,'20/97 

P-97-0490 

03/20/97 

P-97-0491 

03/20/97 

P-97-0492 

03/20/97 

p_97_0493 

03/21/97 

P-9 7-0494 

03/21/97 

P-97-0495 

03/21/97 

P-97-0496 

03/21/97 

P-97-0497 

03/20/97 

P-97-0498 

03/20/97 

P-97-0499 

03/25/97 

Projected 

Notice 
End  Date 


06rt)4/97 


06/04«7 


06/09/97 

06/09/97 
06/09/97 
06/09/97 
06/10/97 

06/09«7 


06A)8/97 

06/08/97 
06/09/97 

06/09/97 

06rt)9/97 

06/09/97 

06/09/97 

06/10/97 

06/10/97 
06/11/97 

06/04/97 
06/15/97 
06/15/97 
06/17/97 

06/18/97 

07/17/97 
07/17/97 
07/17/97 
07/17/97 
07/17/97 
07/17/97 
07/17/97 

07/17/97 


Manufacturer/Importer 


CBI 


CBI 


I  06/03/97  I  CBI 

06/03/97  I  CBI 

06/03-'97  i  CBI 

06A)9/97  CBI 


CBI 

CBI 

Albemarle  Corporation 

CBI 

Landec  Labs.  Inc. 

Cerestar  USA,  Inc 


CBI 

CBI 
CBI 

CBI 

CBI 

CBI 

CBI 

Engelhard  Corporation 

Die  Trading  (USA)  Inc 
CBI 

CBI 
CBI 
CBI 
Alox  Corporation 


Shin-Etsu  Silicones  of 

America,  Inc 
CBI 
CBI 
CBI 
CBI 
CBI 

Henkel  Corporation 
CBI 


CBI 


07/17/97     1  Henkel  Corporation 
07/1 7/97       Monsanto  Company 


Use 


(S)  Coating  fluid  ingredient  for  pnnt- 
Ina  plates 


Chemical 


07/17/97 
07/17/97 


Monsanto  Company 

Ciba-Geigy  Corpora- 
tion 


(G)  Plasticizer 


(G)  Polymer  additive 

(G)  Polymer  additive 

(G)  Coating  resin  Intermediate 

(G)  Polymer  for  gels 


(G)  Intermediate 

(G)  Intermediate 

(G)  Destructive  use 

(G)  Open,  non-dispersive  use 

(S)       Polymer       for       accelerating 

thermoset  curing 
(S)  Base  material  for  the  manufacture 

of  DAS;  mono-or  dinitrate;  drugs- 

Ijase  matenal  for  the  manufacture 

of  dad  dimethyl  ether 
(G)  Open,  non-dispersive  (resin) 

(G)  Component  of  a  sealant  adhesive 
(G)  Processing  aid 

(G)  Processing  akJ 

(G)  Processing  aid 

(G)  Processing  aid 

(G)  Processing  aid 

(S)  Organic  pigment  colorant  for  Irv 

dustrial  coatings 
(G)  Adhesives 
(G)  Mofwmer 

(G)  Petroleum  additive 
(G)  Catalyst 
(G)  Catalyst 

(S)  Lubricant  additive,  cleaner  addi- 
tive, corrosion  inhibitor  additive 

(S)  Coating  matenal 

(G)  Open,  non-dispersive  use 
(G)  Open, non-dispersive  use 
(G)  Open,  non-dispersive  use 
(G)  Open.non-dispersive  use 
(G)  Open,non-dispersive  use 
(G)  Textile  antistat  intermidiate 
(S)     Plasticizer     to     be     used     in 
compounded    PVC    for    wire    and 
cable  application 
(S)     Plasticizer     to     be     used     in 
compounded    PVC    for    wire    and 
cable  application 
(G)  Textile  antistat 

(G)   Spin   finish   for   industrial   poly- 
amide  fibers 
(G)   Spin   finish   for   Industrial   poly- 
amide  fibers 
(S)  Photoinrtiator  for 

photopolymerizable  systems 


(G)  Hetero  moncyclyloxy,  amino  tetra 
methyl-  and  2-amino  ethanesulfonic 
acid  reaction  products  with  ethyl- 
ene-maleic  anhydnde  polymer,  so- 
dium salts 

(G)  Phthalic  anhydride,  polymer  with 
diethylene  glycol,  aliphatic  alcohols 
esters 

(G)  Multi  ester  acid 

(G)  Mufti  ester  acid 

(G)  Sodium  salt  doil  ester 

(S)  Polymer  of:  2-propenoic  acid,  2- 
methyl-,  2-isocyanatoethyl-  ester; 
methyl  methacrylate;  dimethyl-2,2  '- 
azoisobutyrate 

(G)  Hydrogenated  methyl  amine  ester 

(G)  Substituted  polyphosphonic  acid 

(G)  Organo  aluminum  halide 

(G)  Alkyd  polymer 

(G)  Cobalt  functional  alkyl  acrylate 
copolymer 

(S)D-Glucuitol  1,4,:3,6-dion  hydro 


(G)  Aqueous  polyester  polyurethane 

dispersion 
(G)  Polyester  polyurethane 
(G)       Salt       of       a       substituted 

polyphosphonic  acid 
(G)       Salt       of       a       substituted 

polyphosphonic  acid 
(G)       Salt       of       a       substituted 

polyphosphonic  acid 
(G)       Salt       of       a       substituted 

polyphosphonic  acid 
(G)       Salt       of       a       substituted 

polyphosphonic  acid 
(G)  Mono  azo  yellow  pigment 

(G)  Polyester  polyurethane 

(S)  Fatty  acids,  Cio-13-branched,  vinyl 

esters 
(G)  Amine  functionalized  copolymer 
(G)  Complex  mixed  metal  oxide 
(G)  Complex  mixed  metal  oxide 
(S)  Poly  (oxy-1,2-ethanediyl),  alpha- 
undecyl-omega-hydroxy-,        phos- 
phate 
(G)  Acrylate  siloxane  copolymer 

(G)  Acrylic  polymer 

(G)  Acrylic  polymer 

(G)  Acrylic  polymer 

(G)  Acrylic  polymer 

(G)  Acrylic  polymer 

(G)  Alkyl  phosphate  ester 

(S)  Decanedioic  acid,  diisodecyl  ester 


(S)     Decanedioic 
esters,  C in-rich 


acid,     dl-isoalkyi 


(G)  Alkyl  phosphate  ester  salt 
(G)  Thiodipropanoic  acid, esters 

alkoxyiated  alkanol 
(G)  Thiodipropanoic  acid.esters 

alkanol 
(G)  Phosphine  oxide  derivative 


with 


with 


/   X7«1     CO     XT«     iiK    /  T.iao^Qi/    Tiilv    1=;     1QQ7    /   NntirfiS 
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76  Premanufacture  Notices  Received  From:  03/01/97  to  03/31/97— Continued 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-97-0500 

03/25/97 

07/17/97 

Cytec  lindustries 

(S)  Crossllnker  for  Industrial  coatings 

(S)       Page       4       on  ,3.5-tnazine- 

1 ,3,5(2 /i,4/),6^)-tripapoanoK: 
acid.2.4,6-tnoxo-(9ci)   page  5  if  4 
isn't  there 

P-97-0501 

03/20/97 

07/17/97 

CBI 

(G)  Dispersant,  an  open,  non-disper- 
sive use 

(G)  Acrylic  polymer 

P-97-0502 

03/20/97 

07/17/97 

CBI 

(G)  Coating  additives 

(G)  Long  chain  amide/ester 

P-97-0503 

03/20/97 

07/17/97 

Nipa  Hardwicke  Inc 

(G)Agricuttural  product  intermediate 

(G)  Haloan^lalkenyl  cattxsxylk;  acid 

P-97-0504 

03/20«7 

07/17/97 

Nipa  Hardwicke  Inc 

(S)  Agricultural  product  intermediate, 
pharmaceutical  product  intermedi- 

9t0 

(G>  Hatoaromtatic  akiehyde 

P-97-0505 

03/20/97 

07/17/97 

Nipa  Hardwk:ke  Inc 

(S)  Agricultural  product  imermediate 

(G)  HatoarylalkyI  carboxylic  ackj 

P-97-0506 

03/20/97 

07/17/97 

Nipa  Hardwicke  Inc 

(Q)  /^ricultuial  production  intermedi- 
ate 

(G)  Hatoaryialkyt  cartwxylic  aod  chlo- 
nde 

P-97-0507 

03/20/97 

07/17/97 

Nipa  Hardwicke  Inc 

(S)  Agricultural  product  Intermediate 

(G)  HakiarytalkyI  ketone 

P-97-0508 

03C0«7 

07/17/97 

Nipa  Hardwreke  Inc 

(S)  Agricultural  product  intermediate 

(G)  Hakjaryiaikyl  ketoester 

P-97-0509 

07/17/97 

CBI 

(S)  Intermediate  for 
the  production  of 
polyettier  potyols 

(G)  Polyethaf  polyol,  sart  of 

P-97-0510 

03/20«7 

07/17/97 

CBI 

(S)  Intermediate  for  the  production  o< 

(Q  Polyether  potyoi.  salt  of 

P-97-051 1 

03/20/97 

07/17/97 

CBI 

(S)  Intermediate  for  the  production  of 
polyether  polyols 

(G)  Polyether  po»yol,  salt  of 

P-97-0512 

03«WB7 

07/17/97 

CBI 

(S)  Intermediate  for  the  productk)n  of 
polyettier  polyols 

(G)  Polyether  polyot,  salt  of 

P-97-051 3 

03«V97 

07/17/97 

CBI 

(S)  Intermediate  for  the  production  of 
polyetTier  potyols 

(G)  Polyether  polyol,  salt  of 

P-97-051 4 

03/20«7 

07/17/97 

CBI 

(S)  Intermediate  for  the  production  of 
polyether  polyols 

(G)  Polyether  polyol,  salt  of 

P-97-051 5 

03/20W7 

07/17/97 

CBI 

(G)Componert  of  coating  with  open 

use 
(G)Co(nponent  of  coating  with  open 

use 
(G)Componenl  of  coating  with  open 

use 
(G)CompQnent  of  coating  with  open 

use 
(G)  Open,  non-dispersive  (resin) 

(G)  Acetoacetate  polyol 

P-97-051 6 

03/20/97 

07/17/97 

CBI 

(G)  Acetoacetate  polyol 

P-97-051 7" 

03/20«7 

07/17/97 

CBI 

(G)  Acetoacetate  polyol 

P-97-051 8 

03/20/97 

07/17/97 

CBI 

(G)  Acetoacetate  polyol 

P-97-051 9 

03/20/97 

07/17/97 

CBI 

(G)  Poyester  resin 

P-97-0520 

03/25i«7 

07/17/97 

E.  1.  du  Pont  de  Ne- 

(G)  Semi  conductor  cleaning  solvent 

(S)  1 ,3-dimethyt-2-pipendinone 

P-97-0521 

03/25«7 

07/17/97 

E.  1.  du  Pont  de  Ne- 

(G)  Semk»nductor  cleaning  sotvent 

(S)  1 ,5^1imethyl-2-piperidirx)ne 

P-97-0522 

03/25«7 

07/17/97 

CBI 

(G)  Adhesives  for  open  non-disper- 
sive use 

(G)  Polyurethane  polymer 

P-97-0523 

03/25«7 

07/17/97 

Percy  International 

(S)   Sole  binder  or  modifying   resin 

(S)  Polymer  of:  diol  speafied  on  at- 

Ltd. 

used  in  the  manufacture  of  coat- 
ings for  wood,  plastic  and  leather/ 
fabric 

tachment     5a,     P-88-0227;     1,1- 
methyleneb(S|4- 

isocyanatocyctohexane);  dimethyiol 
propnonic     acid:     tnethytame;     2- 
methyH,5  pentane  diamine 

P-97-0524 

03/25«7 

07/17/97 

Huls  America  Inc 

(G)  Hot  melt  adhesive 

(G)  Polyurthane  adhesive 

P-97-0526 

03/31/97 

06^9/97 

Clba  Specialty  Chemi- 
cals Corporation 

(G)  Anthracene  mtemiediate 

(G)     2-anthracenesulfonic     ackl.     1- 
amino-9, 1 0-dihydro-9, 1 0-dioxo-4- 
[[3-sut>stituted  phenyf)amino)- 

P-97-0527 

03/31/97 

06/29/97 

3M  Company 

(G)  Adhesive 

(S)      1 ,3-benzenedicartioxylic     acid, 
polymer          with          1 ,4-benzene 
dicartxjxylic  acid.  butanediol.2.2-di- 
methyt-1 ,3-propanediol. 
dodecanediotc                     acid ,  1 .2- 
ethanediol  .hexanedioic       acid,  1 ,6- 
hexanediol.a-hydro-kV- 
hydroxypoly[oxy(methyl-1 .2- 
ethanediyl)],l,3- 
isobenzofurandione.  1.1'- 
methylenebisl4-i.socyanato         berv 
zene]  and  2,2'-oxy  bisjethanol] 

P-97-0528 

03/31/97 

06/29/97 

3M  Company 

(G)  Adhesive 

(G)  Polyurethane  copolymer 

38000 
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II.  57  Notices  of  Ck)mmencement  Received  From:  03/01/97  to  03/31/97 


Case  No. 


P-94-1069 
P-94-1202 
P-94-1936 
P-94-2157 
P-95-0144 

P-95-1477 

P-96-0271 

P-96-0284 

P-96-0345 

P-96-0413 

P-96-0767 

P-96-0768 

P-96-773 

P-96-1099 

P-96-1218 
P-96-1323 
P-96-1469 

P-96-1546 
P-96-1582 
P-96-1583 
P-96-1608 
P-96-1609 
P-96-1719 
P-97-0007 
P-97-0014 
P-97-0036 

P-97-0041 

P-97-0055 
P-97-0067 
P-97-0109 
P-97-0113 

P-97-0143 
P-97-0144 
P-67-0145 
P-97-0172 
P-97-0174 
P-97-0286 
IP-97-0191 
P-97-0232 


Received  Date 


03/18/94 
03/26/94 
93/30/94 
06/'31/94 
03/11/97 

03/10/96 
03/18/97 
03/25/97 
03/25/97 
03/31/97 
03/19/97 
03/25/97 
03/19/97 
03/31/97 

03/25/97 
03/04/97 
03/14/97 

03A)4«7 
03/04/97 
03/04/97 
03/19/97 
03/19/97 
03/24«7 
03/31/97 
03/18/97 
03/04/97 

03/28/97 

03/04/97 
03/18/97 
03/25/97 
03/27/97 

03/26/97 
03/26/97 
03/26«7 
03/25/97 
03/31/97 
03/25/97 
03/28/97 
03/26/97 


Commefx»ment/lm- 
port  Date 


03/26/97 
03/19/97 
03/19/97 
03/07/97 
01/28/97 

02/11/97 
02/28«7 
03/20«7 
03/19/97 
03/13/97 
03/02/97 
02/26/97 
03A)2/97 
03/10/97 

03/10/97 
02/13/97 
03A)2/97 

02/19/97 
02/19/97 
02/20/97 
02/10/97 
02/11/97 
03/10/97 
03/25/97 
02/25/97 
02/18/97 

02/17/97 

02/14/97 
03/03/97 
03/07/97 
03/1 8«7 

03/14/97 
03/14/97 
03/14/97 
03/14/97 
03/16/97 
03/17/97 
03/11/97 
02/24/97 


Chemical 


(G)  Modified  acrylate  methylacrylate  polymer 

(G)  Diglycidylether,  polymer  with  epoxy 

(G)  Amine  modified  polysiloxane 

(G)  Acrylate  copolymer 

(S)  [Phosphinylidynetris  (oxy)  tris  [3-aminopropyl-2-hydroxy-\,/\kJimethyl- 

/V-C^-18-alkyll  trichlorides 
(G)  Polyurethane  dispersion 
(G)  Isobutync  acid  cyciic  ester 
(G)  Saturated  polyester 
(G)  Aromatic  isocyanate  prepolymer 
(G)  Modified  styrene  acrylate  polymer 
(G)  Substituted  pyndine  azo  substituted  phenyl 
(G)  Aceto  acrylated  poiyether 
(G)  Substituted  pyndiene  substituted  phenyl 
(S)  Fatty  acids,  C,6-Ci«  polymers  with  glycol  glycldyl  neodecanate  malic 

anhydride  phthalic,  3,5,5-tnmethyl  arroic  acid,  and  tnmethyl  propane 
(G)  Salt  of  halo-substituted  benzenamine 
(G)  Acid  capped  castor  oil 
(G)  Cycloalkylaliphatic  distilate  polymenzed  with  aromatic  olefin  stream, 

vegetable  oil  fatty  acid,  and  rosin 
(G)  Polyester  polyol 
(G)  Chloro  substituted  alkene 
(G)  Aminoamide 
(G)  Polyamidoamine  resin 
(G)  Polyamidoamine-epichlorohydrin  resin 
(G)  Organo  functional  silane  polymer       ^ 
(G)  Poiyether  polyol 

(G)  Substituted  triazole  pyridine  cartx)nitrile  amino 
(G)  Heterocyclic  metal  complex  with  aromatic  rings  having  aliphatic  sub- 
stituted 
(S)  Fatty  acids,  coco,  polymers  with  adiptc  acid,  pentaerythritol,  stearic 

aad  and  tall  oil  fatty  acids 
(G)  Pyrazole  azo  dye 
(G)  Modified  polyol 
(G)  Epoxy  functionalized  acrylic  resin 
(G)  Tetrapolymer  latex  of  butylmethacrylate,  butylacrylate  and  substituted 

styrene 
(G)  Modified  acrylic  resin 
(G)  Modified  acrylic  resin 
(G)  Storage  denvatrve 
(G)  Polyester  polymer 
(G)  /Acrylic  polymer 
(G)  Vinyl  acrylate  copolymer 
(G)  Urea  derivaties 
(S)     Polymer    of:     styrene    methacrylic    acid;     laurylmethacrylate;     E- 

caproladone     2-4     hydroxethyl;     acrylate;     ten     butylperoxyl     3,5,5- 

trimethylhexanoate 


List  of  Subjects 

Environmental  protection, 
Premanufacture  notices. 

Dated.  June  30. 1997. 

Oscar  Morales, 

Acting  Director,  Information  Management 
Division.  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  97-18561  Filed  7-14-97;  8:45  am] 

BtLUNO  COOC  aa«0-60-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPPTS-51862;  FRL-572ft-8] 

Certain  Chemicals;  Premanufacture 
Notices 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
or  import  a  new  chemical  to  notify  EPA 
and  comply  with  the  statutory 
provisions  pertaining  to  the 
manufacture  or  import  of  substances  not 
on  the  TSCA  Inventory.  Section  5  of 


TSCA  also  requires  EPA  to  publish 
receipt  and  status  information  in  the 
Federal  Register  each  month  reporting 
premanufactiue  notices  (PMN]  and  test 
marketing  exemption  (TME)  application 
requests  received,  both  pending  and 
expired.  The  information  in  this 
document  contains  notices  received 
from  April  1,  1997  to  April  30.  1997. 

ADDRESSES:  Written  comments, 
identified  by  the  doctiment  control 
number  "[OPPTS-Sisezj"  and  the 
specific  PMN  number,  if  appropriate, 
should  be  sent  to:  Document  Control 
Office  (7407).  Office  of  Pollution 
Prevention  and  Toxics.  Environmental 
Protection  Agency,  401  M  St..  SW.,  Rm. 
ETG-099  Washington,  DC  20460. 
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Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under 
SUPPLEMENTARY  INFORMATION.  No 
Confidential  Business  Information  (CBI) 
should  be  submitted  through  e-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  B.  Hazen,  Director. 
Environmental  Assistance  Division 
(7408).  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  Rm.  E-545,  401  M  St.,  SW.. 
Washington.  DC.  20460,  (202)  554-1404, 
TDD  (202)  554-0551;  e-mail:  TSCA- 
Hotline©epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  TSCA,  EPA  is  required  to 
publish  notice  of  receipt  and  status 
reports  of  chemicals  subject  to  section  5 
reporting  requirements.  The  notice 
requirements  are  provided  in  TSCA 
sections  5(d)(2)  and  5(d)(3).  Specifically, 
EPA  is  required  to  provide  notice  of 
receipt  of  PMNs  and  TME  application 
requests  received.  EPA  also  is  required 
to  identify  those  chemical  submissions 
for  which  data  has  been  received,  the 
uses  or  intended  uses  of  such  chemicals, 
and  the  nature  of  any  test  data  which 
may  have  been  developed.  Lastly,  EPA 
is  required  to  provide  periodic  status 
reports  of  all  chemical  substances 
undergoing  review  and  receipt  of 
notices  of  commencement. 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
control  number  "[OPPTS-51862]" 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of 
electronic  comments,  which  does  not 
include  any  information  claimed  as  CBI, 
is  available  for  inspection  from  12  noon 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  public 
record  is  located  in  the  TSCA 
Nonconfidential  Information  Center 


(NCIC),  Rm.  NEM-B607.  401  M  St..  SW., 
Washington,  DC  20460.  The  official 
record  is  located  at  the  address  in 
"ADDRESSES". 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

oppLocicOepamail .  epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  in  5.1  file  format  or  ASCII 
file  format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPPTS- 
51861).  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

In  the  past,  EPA  has  published 
individual  notices  reflecting  the  status 
of  section  5  filings  received,  pending  or 
expired,  as  well  as  notices  reflecting 
receipt  of  notices  of  commencement.  In 
an  effort  to  become  more  responsive  to 
the  regulated  community,  the  users  of 
this  information  and  the  general  public, 
to  comply  with  the  requirements  of 
TSCA.  to  conserve  EPA  resources,  and 
to  streamline  the  process  and  make  it 
more  timely.  EPA  is  consolidating  these 
separate  notices  into  one  comprehensive 
notice  that  will  be  issued  at  regular 
intervals. 

In  this  notice,  EPA  shall  provide  a 
consolidated  report  in  the  Federal 
Register  reflecting  the  dates  PMN 
requests  were  received,  the  projected 
notice  end  date,  the  manufacturer  or 
importer  identity,  to  the  extent  that  such 
information  is  not  claimed  as 
confidential  and  chemical  identity, 
either  specific  or  generic  depending  on 
whether  chemical  identity  has  been 
claimed  confidential.  Additionally,  in 
this  same  report,  EPA  shall  provide  a 
listing  of  receipt  of  new  notices  of 
commencement . 


EPA  believes  the  new  format  of  the 
notice  will  be  easier  to  understand  by 
the  interested  public,  and  provides  the 
information  that  is  of  greatest  interest  to 
the  public  users.  Certain  information 
provided  in  the  earlier  notices  will  not 
be  provided  under  the  new  format  The 
status  reports  of  substances  under 
review,  potential  production  volume, 
and  sununaries  of  health  and  safety  data 
will  not  be  provided  in  the  new  notices. 

EPA  is  not  providing  production 
volimie  information  in  the  consoUdated 
notice  since  such  information  is 
generally  claimed  as  confidential.  For 
this  reason,  there  is  no  substantive  loss 
to  the  public  in  not  publishing  the  data. 
Health  and  safety  data  are  not 
summarized  in  the  notice  since  it  is 
recognized  as  impossible,  given  the 
format  of  this  notice,  as  well  as  the 
previous  style  of  notices,  to  provide 
meaningful  information  on  the  subject. 
In  those  submissions  where  health  and 
safety  data  were  received  by  the  Agency, 
a  footnote  is  included  by  the 
Manufacturer/Importer  identity  to 
indicate  its  existence.  As  stated  below, 
interested  persons  may  contact  EPA 
directly  to  secure  information  on  such 
studies. 

For  persons  who  are  interested  in  data 
not  included  in  this  notice,  access  can 
be  secured  at  EPA  Headquarters  in  the 
NCIC  at  the  address  provided  above. 
Additionally,  interested  parties  may 
telephone  the  Document  Control  Office 
at  (202)  260-1532,  TDD  (202)  554-0551. 
for  generic  use  information,  health  and 
safety  data  not  claimed  as  confidential 
or  status  reports  on  section  5  filings. 

Send  all  comments  to  the  address 
listed  above.  All  comments  received 
will  be  reviewed  and  appropriate 
amendments  will  be  made  as  deemed 
necessarj'. 

This  notice  will  identify:  (I)  PMNs 
received;  and  (II)  Notices  of 
Commencement  to  manufacture/import 


I.  100  Premanufacture  Notices  Received  From:  04/01/97  to  04/30/97 


Case  No. 


P-97-0530 

P-97-0531 
P-97-0532 
P-97-0533 

P-97-0534 


Received 
Date 


04/01/97 

04/02/97 
04/02/97 
04A)2/97 

04/02«7 


Projected 

fslotice 
Erxj  Date 


Manutacturer/lmporter 


06/29/97      Ciba-getgy  corpora- 
tion, textile  products 
division 


07/01/97  CBI 

07/01/97  CBI 

07/01/97  CBI 

07/01/97  3m  Company 


Use 


(G)  Textile  dye 


(G)  Open  non-dispersive  (resm) 

(G)  Open,  non-dispersive  (coatirig 
matenal) 

(S)  Fiber  reactive  dye  for  the  color- 
ation of  textile  cotton  and  cellulosK: 

(G)  Chemical  intermediate 


Chemical 


(G)     2-anthracenesuttontc    acid,     1- 
amino-9. 1 0-dihydro-9. 1 0-dioxo-4- 
[[3-substitu1ed  phenyl]amino)-, 

compound  with  sutwtituted  amine) 
(1:1) 

(G)  Unsaturateo  aliphattc  urethane 
acrylate  resm 

(G)  Aliphatic  potyisocycanate 

(G)  Naphthaiene  disurtonic  acid- 
sultophenyi-tnazine-azo-sodium  salt 
derivative 

(S)  Hydrofluoric  acid,  reaction  prod- 
ucts with  4-methyl  morphotine 
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I.  100  Premanufacture  Notices  Received  From:  04/01/97  to  04/30/97— Continued 


Case  No. 


Received 
Date 


4- 


Pro)  acted 

Notice 
End  Date 


P-97-0535  I  04/02/97  07/01/97  CBI 
P-97-0536  I  04A)2/97  07/01/97  CBI 
P-97-0637        04/02/97        07/19/97       Eastman  Chemical 

Company 

P-97-0538  04A12/97  07/01/97  CBI 
P-97-0539        04/02/97      i  07/01/97       CBI  v 

P-97-0640  04A)2/97  07/01/97  j  CBI 
P-97-0641        04/02/97        07/01/97       Reichhold  Chemicals 

Inc 
P-97-0542        04/03/97        07/01/97       CBI 

P-97-0543        04A)3/97        07/01/97       CBI 

P-97-0644         04/04/97         07/01/97       CBI 

P-9 7-0545        04/08/97        07/01/97       Reichhold  Chemicals 

Inc 
P-97-0546        04/08/97        07/01/97       Amoco  Corporation 

P-97-0547  04/08/97  07/01/97  Amoco  Corporation 

P-97-0548  04/04/97  07/01/97  CBI 

P-97-0549  04/08/97  07/01/97  CBI 

P-97-0550  04/08/97  07/01/97  Dow  Coming 

P-97-0551  04/07/97  07/01/97  Akw  Corporation 

P-97-0552        04/08/97        07/01/97       Cerdec  Corporation; 

Drakenfeld  Products 
P-97-0553        04/08/97        07/01/97       Cerdec  Corporation; 

DrakenleW  Products 
P-97-0554        04/02/97        07/01/97       CBI 

P-97-0555  04/02/97  07/01/97  CBI 

P-97-0556  04/02/97  07/01/97  CBI 

P-97-0557  04/10/97  07/01/97  CBI 

P-97-0558  04/08/97  07/01/97  CBI 

P--97-0559  04/10/97  07/01/97  CBI 

P-97-0560  04/08/97  07/01/97  CBI 

P-97-0561  04/15/97  07/20/97  CBI 


P-97-0562        04/11/97        07/20/97       CBI 


P-97-0563        04/11/97        07/20/97       CBI 


P-97-0564        04/14/97        07/20/97       Dow  Coming 

P-97-0565        04/14/97        07/20/97       CBI 

P-97-0566        04/10/97        07/20/97       AK20  Nobel  Resins 


P-97-0567  04/15/97  07/20«7  CBI 
P-97-0668  04/15/97  07/20/97  CBI 
P-97-0669        04/15/97        07/20/97       CBI 


(G)  Open  non-dispersive  (resin) 
(G)  Open  non-dispersive  (resin) 
(G)  Textile  size 

(S)  Lubncant  additive 

(G)  Destructive  use 

(G)  Open,  non-dispersive  use 

(G)  Hot  mett  adhesive 

(G)  Cleaner  ingredient 

(G)  Cleaner  ingredient 

(G)  Open,  non-dispersive  use 
(G)  Uv  cur^e  resin 

(S)  Polymer  for  improved  gas  barrier 
in  muilt-layer  application 

(S)  Polymer  for  improved  gas  twurier 
in  mullt-layer  application 

(G)  Component  in  potyurethane  adhe- 
sive 

(S)  Raw  matenal  used  in  the  manu- 
facture of  photoresists 

(S)  Ink  ackjitive;  coating  additive 

(S)  Lubricant  additive;  deaner  addi- 
tive, corrosion  inhibitor  additive 
(G)  Glass  enamel  additive 

(G)  Glass  enamel  additive 

(G)   /Additive  for  foam  extinguishir^ 

agents 
(G)   Intermediate  In   manufacture  of 

perfluorochemcate 
(G)   Intermediate  in   manufacture  of 

perfluorochemicals 
(G)      Intermediate      for      potymeric 

colorants 
(G)       Intermediate      for      polymeric 

colorants 
(G)  Colorants  for  plastics 

(G)  Chemical  intermeditrte 

(S)  Leather  fumitufe  retanning;  auto- 
motive uphoisery  retanning;  leather 
shoe  uppers  retanning;  tanning/re- 
tanning  leather  for  garments 

(G)  /Kdditjve,  open,  norxJispersive 
use 


(G)    /Additive,    open,    norvdispersive 

use 


(G)  Inhibitor 

(G)  Oil  field  treatment  additive 
(S)  Resin  used  to  manufacture  in<^js- 
tnal  coatings 


(G)  Open,  non-dispersive  use 
(G)  Processir>g  aid 
(G)  Dye 


Chemical 


(G)  Acrylated  urethane 
(G)  /Vcrylated  urethane 
(G)  Copolyester-ether 

(G)  Alkyl  polyamines 

(G)  Acrylic  polymer 

(G)  /Vcrylic  polymer,  anionic  salt 

(G)  Polyurethane  adhesive 

(G)     Heteromonocyde.     4-methyt-4- 

substituted-,  methylsulfate 
(G)     Heteromonocyde.     4-methyl-4- 

substituted-,  methylsulfate 
(G)  Hydroxy  functional  oligomer 
(G)  Epoxy  acrytate  ester 

(G)  Polyester  copolymer 

(G)  Polyester  copolymer 

(G)  Polyurethane  prepolymer 

(G)  Cresylic  novolak  resin 

(G)  /^crytated  silicones  glycol  copoly- 
mer 
(G)  Alkyl  phosphites 

(G)  Metal  ester 

(G)  ivletal  ester 

(G)  /Amphoteric  perlkjoropolymer 

(G)  Perfluoroamido  amine 

(G)  Fluorinated  ester 

(G)  Amine  ethoxylated 

(G)  /kikoxylated  phthalimide 

(G)        Chromophore        sut>stituted 

potyoxyaJkylene 
(G)  Quaternary  ammonium  chkxide 

intermediate 
(G)  (Modified  wtwy 


(G)  Fatty  adds,  unsaturated,  reaction 
products  with  unsaturated, 
heterocyde  and  ethoxylated 
afl(ytamine 

(G)  Fatty  acids,  unsaturated,  reaction 
products  with  unsaturated, 
heterocyde  and  ethoxylated 
aJkytamine 

(G)  AJkoxysilane 

(G)  Pofy  cartmxyfic  add,  sodium  salt 

(S)  Polymer  of:  butyt  acrytate;  mett»- 
acrytic  add.  2-{1-oxa-4-azaspiro- 
[4.5);  dec-4-yllethyl  ester; 

hydroxypropyl     acrytate;     2-2 
azobis(2-me(hylbutyro  nitrile] 

(G)  /Muroinum  salicylate 

(G)  Altoxysilane  derivative 

(G)  Sodium  saH  of  sutntituted  copper 
phthaloxyanine  derivative 
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100  Premanufacture  Notices  Received  From:  04/01/97  to  04/30/97— Continued 


P-97-0570 

P-97-0571 
P-97-0572 


P-97-0573 
P-97-0574 
P-97-0575 

P-97-0576 
P-97-0577 


P-97-0578 
P-97-0579 
P-97-0580 

P-97-0581 
P-97-0582 

P-97-0583 

P-97-0584 
P-97-0585 

P-97-0586 
P-97-0587 
P-97-0588 
P-97-0589 
P-97-0590 

P-97-0591 
P-97-0592 
P-97-0593 

P-97-0594 
P-97-0595 
P-97-0596 
P-97-0597 


04/16/97 

04/10/97 
04/15/97 


04/17/97 
04/17/97 
04/15/97 

04/18/97 
04/18/97 


04/21/97 
04/1 6«7 
04/18/97 

04/21/97 
04/22/97 

04/22/97 

04/18/97 
04/18/97 

04/21/97 
04/21/97 
04/23/97 
04/23/97 
04/24/97 

04/23/97 
04/23/97 
04/23/97 

04/24/97 
04/24/97 
04/24/97 
04/24/97 


07/20/97       CBI 

07/20/97     !  CBI 
07/14/97       CBI 


07/16/97  iDystarLP. 
07/16/97  DystarL.P. 
07/07/97      Hercules  Incorporated 


07/17/97 
07/17/97 


07/20/97 
07/15/97 
07/17/97 

07/20/97 
07/21/97 

07/21/97 

07/20/97 
07/17/97 

07/20/97 
07/20/97 
07/22/97 
07/22/97 
07/23«7 

07/22/97 
07/22/97 
07/22/97 

07/23/97 
07/23/97 
07/23/97 
07/23/97 


CBI 

Ciba  Specialty  Chemi- 
cal Company 


CBI 

Nicca  U.S.A.,  Inc 

ShirvEtsu  Silicones  of 
America,  Inc 


Am^ne  Chemical  Cor- 
poration 
DystarLP. 


Dystar  LP. 


Reichhold  Chemicals 

Inc 
Albright  &  Wilson 

Americas 


Reichhold  Chemicals 

Inc 
Reichhold  Chemicals 

Inc 
Mitsubishi  Chemical 

America,  Inc 
CBI 

Shell  Chemical  Com- 
pany 

The  C.P.  Hall  Com- 
pany 

The  C.P.  Hall  Com- 
pany 

E.I.  duPont  de  Ne- 
mours &  Company, 
Inc 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 

The  Dow  Chemical 
Company 


(G)    Additive,    open,    non-dispersive 

use 
(G)  Resin  coating 
(G)  Polymer  for  gels 


(S)  Liquid  formulation  of  disperse  dye 
for  coloration  of  polyester  fabrics 

(S)  Liquid  formulation  of  disperse  dye 
for  coloration  of  polyester  fat)ncs 

(G)  Papermaking  chemical,  non- 
dispersive  use 

(S)  Raw  matenal  used  in  the  manu- 
facture of  photoresists 

(S)  Reactive  dye  for  cellulose,  black 
reactive  dye  for  cellulose  orange 


(S)  Organk:  synthesis  intermediate 

(S)   Sensitizer  of  lat>el  grade  dired 

thermal  paper 
(S)  Ingredient  for  plastic  resins 


(S)  Plastkazer  tor  poly  [vinyl  chkjnde) 

(S)  Powder  and  Ik^ukJ  formulation  of 
dyestuff  tor  textile  cok>ratk>n 

(S)  Powder  and  Ik^ukl  lormulatkjn  of 
dyestuff  for  textile  coloratk)n 

(G)  Hot  melt  adhesive 

(S)  Flame  retardants  used  in  textile 
processing 


(G)  Hot  mett  adhesive 
(G)  Hot  melt  adhesive 

(S)  Raw  material  for  manufactunng 
urethane  alkyd  and  polyester  resins 

(G)  Open,  noiKJispersive  (pigment 
derivative) 

(S)  Binder  for  1 00%  solids,  adhesives 
and  sealants;  binder  for  100%  sol- 
kls  and  water  become  coating 

(S)  Emollient;  lubncant;  plastkazer; 
solvent 

(S)  Emollient;  lubncant;  plastidzer; 
solvent 

(G)  Destructive  use-  intermediate 


(G)  Paper  sizing 
(G)  Paper  sizing 
(G)  Paper  sizing 
(G)  Paper  sizing 


(G)  Acrylic  ester  copolymer  with 
dimethylamino  groups 

G)  Polyester  acrytate 

;S)  2-propenoic  acid,  2-methyt-2- 
isocyanatoethyl  ester,  polymer  with 
methyl  2-methyl-2-propenoate 

G)  Substituted  dichloro 

benzothiazole 

G)  Substituted  dichloro 

tienzothiazole 

G)  Copolymer  of  tetra  alkyl  ammo- 
nium chloride  and  dialkylammonium 
chlonde 

G)  Diazo  aromatic  ester 

G)  Dbenzenesulfonic  acKJ,  diamino- 
3-{4-2-sulfoxyethyl 
sul1onyl)phenylazol-5-[4-(2- 
sulfoxyefhyl  sulfonyf)- 

sulf  ophenylazo}-sodi  um-potassium 
salt 

G)  3-cart»moyi-4-[3-substitu1ed- 

pheriylazo]- 1  -phenyi-5ijy  razolone 

S)  Benzene,  1 ,2-bis(phenylmethyl) 

S)  Polymer  of:  siloxanes  and  sili- 
cones, 3-i2- 
aminoethyl)aminolpropyl  me,  dt-me; 
oxirane,  (butoxymethyl)-,  polymer 
with  methyloxirane  and  oxirane 

G)  Hexanedioic  acKl,  polymer  with 
diols  arxl  a  monohydnc  alcohol 

G)  Substituted  heteroaromatK)-2-{[4- 
(dimethylamino)phenyl)azo)-3-meth- 
y\-,  salt 

G)  Substituted  heteroaromatK:-2-[[4- 
(dimethytamino)phenyf]azo)-3-m  eth- 
yl-, salt 

G)  Polyurethane  adhesive 

S)  Amines,  hydrogenated  tallow 
alkyl,  readion  products  with  tetrakis 
(hydroxymethyl)  phosphonium  chk>- 
nde  and  urea 

G)  Potyurethane  adhesive 


G)  Polyurethane  adhesive 


2.2- 


S)  Butanoic  ackj, 

bis(hydroxymethyl)- 

G)  Phthalimidomethyl  pigment  deriv- 
ative 

S)  1 ,3-t)utadiene,  2-methyt-,  polymer 
with  1,3  butadiene,  hydrogenated, 
oxidized 

S)  1-Decanoi,  2-hexyi-,  t>enzo8te 

S)  1-Octanol,  2-butyl-,  benzoate 
G)  Hydroftuoro  chtoroalkene 


G)  Salt  of  ethylene  acrylic  acid  co- 
polymer 

G)  Salt  of  ethylene  acrylic  acid  co- 
polymer 

G)  Salt  of  ethylene  acrylic  acid  co- 
polymer 

G)  Sail  of  ethylene  acrylk:  acKJ  co- 
polymer 
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Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/I  mporter 

Use 

Chemical 

End  Date 

P-97-0598 

04/24/97 

07/23/97 

Fairmount  Chemical 

(G)  The  chemical  substance  will  be 

(G)     Bis-(4-azido-2-benzylidene     so- 

Company, Inc 

used  at  a  site  ol  another  processor 

dium  sulfonate)-cyclopentanone 

• 

contained  use.  fonnulation  range  3- 
8%  by  weight 

P-97-0599 

04/28/97 

07/27/97 

CBI 

(G)    /Additive,    open,    non-dispersive 
use 

(G)  Polyoxyalkylene  polyester  ure- 
thane  block  copolymer 

P-97-O6O0 

04/28/97 

07/27/97 

CBI 

(G)    Additive,    open,    non-dispersive 
use 

(G)  Polyoxyalkylene  polyester  ure- 
thane  block  copolymer 

P-97-0601 

04/28/97 

07/27/97 

CBI 

(G)    /UMitive,    open,    non-dispersive 
use 

(G)  Polyoxyalkylene  polyester  ure- 
thane  block  copolymer 

P-97-0602 

04/28/'97 

07/27/97 

CBI 

(G)    /Additive,    open,    non-dispersive 
use 

(G)  Polyoxyalkylene  polyester  ure- 
thane  block  copolymer 

P-97-0603 

04/28/97 

07/27/97 

CBI 

(G)    Additive,    open,    non-dispersive 
use 

(G)  Polyoxyalkylene  polyester  ure- 
thane  block  copolymer 

P-97-0604 

04/28/97 

07/27/97 

CBI 

(G)    Additive,    open,    non-dispersive 
use 

(G)  Polyoxyalkylene  polyester  ure- 
thane  bkx*  copolymer 

P-97-0605 

04/28/97 

07/27/97 

CBI 

(G)    Additive,    open,    non-dispersive 
use 

(G)  Polyoxyalkylene  polyester  ure- 
thane  btock  copolymer 

P-97-0606 

04/28/97 

07/27/97 

081 

(G)    /Additive,    open,    non-dispersive 
use 

(G)  Polyoxyalkylene  polyester  u  re- 
thane  block  copolymer 

P-97-0607 

04/25/97 

07.'24/97 

Spies  Hecker,  lex. 

(S)  Binder  for  car  repair  paints 

(S)  1 ,4-cyclohexanedicart)Oxylic  acid, 
polymer            with            2-ethyl-2- 
(hydroxymethyl)-l  ,3-propanediol,  3- 
hydroxy-2-(hydroxymethyl)-2- 
methylpropanoic     acid     and      5- 
isocyanato-1  -(isocyanatomethl)- 
1 ,3,3-trimethyteyclohexane,     3,3,5- 
trimethyl     hexanoate,     compound 
with  2-{dimethylamino)ethanol 

P-97-0608 

04/25/97 

07/24797 

3M  Company 

(S)  Cleaning  solvent;  bearer  medium; 
heat  transfer  fluid,  process  medium 

(S)            A)            propane,            2- 
(ethoxydifuromethyl)- 
1 , 1 ,2,2,3,3,4,4,4-hetafluoro-; 
b)butane,                          1  -ethoxy- 
1 ,1 ,2,2,3,3,4,4,4-nonafluoro 

P-97-0609 

04/23/97 

07/22/97 

CBI 

(G)  Plasticizer,  solvent 

(G)  Polycartxjxylic  acid  ester  A 

P-97-0610 

04/23/97 

07/22/97 

CBI 

(G)  Plasticizer,  solvent 

(G)  Polycarboxylic  acid  esterB 

P-97-061 1 

04/29/97 

07/28/97 

PCR  incorporated,  a 
Division  o(  Harris 
Specialty  Chemi- 
cals, Inc 

(S)  Intermediate  for  chemical  snthesis 

(G)  Alkoxysilane 

P-97-0612 

04/29/97 

07/28)97 

PCR  lrKX)rporated,  a 
Division  of  Harris 
Specialty  Chemi- 
cals, Inc 

(S)  Intermediate  for  chemical  snthesis 

(G)  Alkoxysilar>e 

P-97-061 3 

04/29/97 

07/28/97 

CBI 

(G)  Release  coatings 

(G)  Organofunctional  silicone 
silsesquioxane  copolymer 

P-97-061 4 

04/28/97 

07/27/97 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Polyester  resin 

P-97-061 5 

04/29/97 

07/28/97 

CBI 

(G)  Coating  and  adhesives  for  open 
non-dispersive  use 

(G)  Polurethane  prepolymer 

P-97-061 6 

04/29/97 

07/28«7 

CBI 

(G)  Lutwicant  additive 

(G)  Alkarylamine 

P-97-061 7 

04/29/97 

07/28/97 

CBI 

(G)  Synthetic  lubncant  tjase  stock 

(G)  Polyol  ester 

P-97-061 8 

04/30/97 

07/29/97 

CBI 

(G)  Colorant  for  inks  and  paints 

(G)  Isophthalic  acid  polymer  with 
akanolamine,  benzoic  acid  and 
modifier 

P-«7-0619 

04/30/97 

07/29/97 

Mitsubishi  Gas  Chemi- 
cal America,  Inc 

(S)  Epoxy  curing  agent 

(S)  Phenol,  4,4  '-(1- 
methylethylidene)bis-,  polymer  with 
(chloromethyl)  oxirane  and  1,3- 
cydohexanedimethanamine 

P-97-0620 

04/30«7 

07/29«7 

H.B.  Fuller  Company 

(S)  Fabric  adhesive 

(G)  Isocyanate-terminate  polyetner 
polyester  polymer 

P-97-0621 

04/30/97 

07/29/97 

H.B.  Fuller  Company 

(S)  Fat>ric  adhesive 

(G)  Isocyanate-terminate  polyether 
polyester  polymer 

P-97-0622 

04/30/97 

07/29/97 

H.B.  Fuller  Company 

(S)  Adhesive  for  cooling  tower  parts 

(G)  isocyanate-terminate  polyether 
polyester  polymer 

P-97-0623 

04/30/97 

07/29/97 

H.B.  Fuller  Company 

(S)  Adhesive  for  cooling  tower  parts 

(G)  Isocyanate-temiinate  polyether 
polyester  polymer 

P-97-0624 

04/30/97 

07/29/97 

H.B.  Fuller  Company 

(S)  Adhesive  for  nonwoVens 

(G)  Isocyanate-terminate  polyether 
polyester  polymer 

P-97-0625 

04/30/97 
1 

07/29/97 

H.B.  Fuller  Company 

(S)  Adhesive  for  nonwovens 

(G)  Isocyanate-terminate  polyether 
polyester  polymer 
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Case  No. 

Received 
Date 

Projected 
Notree 

Manufacturer/I  mporter 

Use 

Chemcal 

End  Date 

P-97-0626 

05/01/97 

07/2a97 

CBI 

(S)  Laminating  adhesive  for  the  in-    (G)  Potyurethane  polymer 

dustrial  laminates 

P-97-0627 

05rt)1/97 

07/3Q«7 

CBI 

(G)  The  product  will  be  used  as  an 
additive  in  stain  resistant  coatings 
in  fatxics  and  textiles 

(G)  Organooxy  functional 
polyoxyalkylene  siloxane 

P-97-0628 

05/01/97 

07/30/97 

CBI 

(G)  The  product  will  be  used  as  an 
additive  in  stain  resistant  coatings 
for  fabrKS  and  textiles 

(G)  Organooxy  functional  pdyoxy  al- 
kylene  siloxane 

P-97-0629 

06/01/97 

07/30/97 

CBI 

(G)  The  product  whil  be  used  as  an 

(G)            Organooxy            functional 

additive  in  stain  resistant  coatings       polyoxyalkylene  siloxane 

in  fabrk:s  and  textiles 

64  Notices  of  Commencement  Received  From:  04/01/97  to  04/30/97 


Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-9a-0873 

04/29/97 

04/23/97 

(G)  Polyester  isocyanate  prapotymer 

P-93-1247 

04/14/97 

03/1 9«7 

(G)  Modified  polyester  resin 

P-93-124a 

04/14/97 

03/19/97 

(G)  Modified  potyester  reswi 

P-94-1207 

04/29«7 

04/1 2«7 

(G)  Adduct  of  a  polymeric  isocyanate  and  an  amino  silane 

P-94-2056 

04/21/97 

03/1  (V97 

(G)  Modified  polyacrytamkle 

P-94-2166 

04A)2/97 

10/10/96 

(S)  Sodium  pecthkx:artxxiate 

P-95-0079 

04/1 5«7 

04/02/97 

(G)  Isomer  mixture  of  oxabtcyctoaHone,  aftcyl-Htrialkyl-cyctoalkene 

P-95-0549 

04A)1/97 

03/1  Q«7 

(S)  Dibutoxyproxy  propyl  adipate 

P-95-0605 

04/1 8«7 

03/1  a«7 

(G)  Trihinctional  kstoximino  silane 

P-95-0606 

04/21/97 

03/21/97 

(G)  Tritunctienal^ketoxiinino  silane 

P-9&-0642 

04/25/97 

04/1  a«7 

(G)  Acrylic  polymer 

P-95-1282 

04/23/97 

0a/25«7 

^G)  Diazo  pigment 

P-95-2077 

04A)2/97 

03/05/97 

(Q)  Polyglycol  cartxx^e;  aliphatic  polyether  glycol  cartx>nate;  polyethylene  glycol  cartx)nic 
acid  esters;  aikoxy  potyalkyleneoxy  cartxxic  acid  esters 

P-96-0046 

04/29/97 

04/12/97 

<G)  Orgar»  TnetaUic  compound 

P-96-0092 

04/16/97 

03/27/97 

(G)  Complex  reaction  product  of  1 ,4-ber>zenedk)l,  2-{i,l,3.3-tetramethyflxrtyl)-and 
txs(dimethytan«no  substituted)cartx>morK>  cyde 

P-96-0111 

04/1 5«7 

04A)7/97 

(G)  Pofyalphaelefins 

P-56-0231 

04/14/97 

01/23/B7 

(G)  Acrylic  acid  ester  copolyn>er,  polyoxyethylene  riKidified 

P-96-0?89 

04/22/97 

04/07/97 

(G)  Polyester  polyoyf 

P-96-0326 

04/17/97 

03/2097 

(G)  Hatoplwnirl  SMbsttuled  triazolinone  (benzotriazole) 

P-96-0599 

04/25/97 

04/20/97 

(G)  5-si<bstituted  hexanamide 

P-96-0763 

04/15/97 

04/08/97 

(G)  Acrylate  tunctkxialized  polyester 

P-96-0765 

04A)7/97 

04A)1/97 

(G)  Mono  and  dhamine/acid  salt  cartxixylates 

P-96-0832 

04/22/97 

04/07/97 

(G)  Polyacrylate  containing  hydcoxyl  groups 

P-96-0996 

04/15/97 

amim 

(G)  Branched  aHcanes                               * 

P-96-0y§7 

04/15/97 

04Ar7/97 

(Q)  Bcanched  aUcanes 

P-96-0998 

04/1 5«7 

e4A17/97 

(G)  Branched  alkanes 

P-96-0999 

04/15/97 

04rt)7«7 

(G)  BrarK^ted  aikanes 

P-96-1U28 

04/23/97 

03/25«7 

(S)  1 ,3-isobenzofurandk>ne,  hexahydro-,  polymer  with  2,2-bis(hydrDxymethyO-  1,3- 
propanednl,  3,  3,  54rimettiyl  hexanoate 

P-96-1041 

04/1 0«7 

03/14/97 

(G)  2-propenoic  ackl,  2-methyl,  oxiranylmethyl,  polymer  with  ethenylbenzene.  alkyl 
methacrylatBS,  2,2'-th»obi«  [ethanoO-quatemized,  lactate  (salt) 

P-96-1 1 10 

04/15/97 

03/24/97 

(G)  Benzenesuttonk;  aad  amino  triazinyt  amino  alkyl  substituted  droxazine  oompound 

P-96-1177 

94A»/97 

03/23«7 

(G)  Metal  salt 

P-96-1 250 

04?2W97 

04/11/97 

(G)  Keto  tieterocyde 

P--96-1251 

04/29/97 

04/11/97 

(G)  Keto  hetenacyde 

P-96-1462 

04/24/97 

04A)3«7 

fG)  Unsaturated  polyester 

P-96-1 483 

04/22«7 

04/14/97 

(S)  Phenol,  potymer  with  ethenylbenzene  and  (1-methylethenyO  benzene 

P-96-1 574 

04/23«7 

04A)8«7 

(S)  i;j-benzenedicart)Oxylkrac«d,  polymer  with  1 ,4-cyck)hexanedtcartxwyiic  aad,  2-ethyl-2- 
(hydroxyme4hyl)-1 ,3-propanediol,  hexanediok;  acirt,  1 ,6-hexanediot  and  1,3- 
isobenzofarandk>ne 

P-96-1599 

04/21/97 

03/26«7 

(G)  OrganosHane  ester 

P-96-1 628 

04/08/97 

03/14/97 

(G)  Methacrylate  copolymer 

P-96-1 656 

04/29/97 

04/10/97 

(G)  Phenolic  modified  rosin  ester 

P-96-1 692 

04/15/97 

03/27/97 

(G)  Phenylene  tmino  1 ,3,5-triazine  substituted  naphthaJenedisuHonic  azo  compound 

P-96-1 701 

04/15/97 

03/21/97 

(S)  Polymer  of:  fatty  acids,  ds-unsaturated  dimers;  poly(tetrahydrofuran)  bis(3- 
aminoporopyl)ether;  amines,  C3«-alkylened- 

P-97-005? 

04/15/97 

03/31/97 

(G)  Substituted  phenyl  azo  sutwtituted  naphthalene  azo  substituted  phenyl  ammo  tnazinyl 
amino  substituted  phenyl  compound 

P-97-0056 

04/25«7 

03/31/97 

(S)  Phosphonc  trichk>nde,  reactkm  prrxtuots  witlUMsphenol  a  and  phenol 
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Commence- 

Case No. 

Received  Date 

ment/Import 
Date 

Chemical 

P-97-0098 

04/08/97 

03/17/97 

(G)  /Mkali  salt  of  copolymer  of  an  alpha-olefin  with  an  unsaturated  dicartxixylic  acid 

P-97-0100 

04/15/97 

03/1 8«7 

(G)  Benzenesulfonic  acid,  substituted  with  [[1 -ethyl- 1,6-dihy roxy-2-hydroxy-4-methy ijoxo]- 
((4-amino-6-chloro-1,3,5-triazirv2-yl)amino]-[[4-[[2-(sulfooxy)ethyl]sulfonyl]phenyl]azo]-, 
sodium  salt 

P-97-0114 

04/08/97 

03/24/97 

(S)  Polymer  of:  allyl  methacrylate;  ethylene  glycol  dimethacrylate,  2,2  azobis  (2,4 
dimethytvaleronitrile) 

P-97-0117 

04/15/97 

03/18/97 

(G)  Naphthalenesulfonic  acid,  substituted  with  [[5-[(4-amino-6-chloro-1,3,5-tnazin-2- 
yl)]amino-sulfo-[[4-{[2-(sultocxy)ethyl]sulfonyl]phenyl]a2o)phenyl]a2o]-4-hydroxy-,  sodium 
salt 

(S)           2,7-naphthalenedisulfonic           acid,           4-amino-3-[i4-[[2-amino-4-i(3-butoxy-2- 

P-97-0131 

04/10/97 

04/06/97 

hydroxypropyl)amino)phenyl)a20]-3,3'-dimethyl            [1,1  '-biphenyl]-4-y]azol-5-hydroxy-6- 

(phenylazo)-,disodium  salt 

P-97-0133 

04/02/97 

03/24/97 

(S)  1 ,3-Benzenediol  coupled  with  diazotized  dimethyl  benzeneamme  and  diazotized  4- 
dodecyl  benzeneamine 

P-97-0135 

04A)1/97 

03A26/97 

(G)  Polyester  diol 

P-97-0142 

04/15/97 

08/12/83 

(S)  Ferrate  (3-),  aqua(/V,A/-bis(carboxymethyl)glycinato  {3-)-N,0]lN,N-b\s 
(cartx)xymethyl)glycinato  (3-)-A/,0,(7]-tnsodium 

P-97-0150 

04/04/97 

04/01/86 

(G)  Moisture  cure  urethane 

=■-97-0193 

04/10/97 

04A)6«7 

(S)  2,7-naphfhalenedisulfonic  acid,  4-amino-5-hydroxy-.  couples  with  diazotized  4- 
butylbenzenamine,  diazotized  4.4'-cyclohexylidenebis  [benzenaminej  and  M- 
phenylenediamine,  sodium  salt 

P-97-02'5 

04/10/97 

04/06/97 

(S)  Benzenemethanaminiunn,  /V-butyi-r>[4-[[4-[butyl[(3-suifophenyl)  methyl]amino]-2- 
methylphenyl)[4-((4-ethoxyphenyl)amino]  phenyl]methylenel-3-methyl-2,5-cyclohexadien- 
1-yltdene]-3-sulfo-,  inner  salt,  monosodium  salt 

P-9 7-0265 

04/24/97 

04/24/72 

(G)  Poly(ester-ether) 

=-97-0270 

04/25/97 

04/17/97 

(G)  Modified  polyester  resin 

P-97-0271 

04/29/97 

04/15/88 

(G)  Moisture  cure  urethane 

P-97-0280 

04/25«7 

04/17/97 

(G)  Modified  alkyd  resin 

List  of  Subjects 

Knvironmentai  protection, 
Premanufacture  notices. 

Dated  lune  30,  1997. 

Oscar  Morales, 

Acting  Director.  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

[FR  Doc  97-18562  Filed  7-14-97;  8:45  am) 
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DEPARTMEhfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  187 

[Docket  No.  28967;  Notice  No.  97-11] 

mN2120-AG14 

Fees  for  Providing  Production 
Certification- Related  Services  Outside 
the  United  States 

agency:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUmiMARY:  This  document  proposes  to 
establish  fees  by  voluntary  agreement 
for  production  certification-related 
services  pertaining  to  aeronautical 
products  manufactured  or  assembled 
outside  the  United  States  (U.S.).  In 
addition,  the  NfPRM  outlines  the 
methodology  for  determining  the  fees, 
describes  how  and  when  the  FAA 
would  provide  these  services,  and 
describes  the  method  for  payment  of 
fees.  This  proposed  action,  if  adopted, 
would  allow  the  FAA  to  recover  certain 
costs  in  providing  requested  production 
certification-related  services  abroad  and 
help  to  ensure  that  such  services  are 
provided  in  a  responsive  and  timely 
manner. 

DATES:  Comments  must  be  received  on 
or  before  August  14.  1997. 
ADDRESSES:  Comments  on  this  proposal 
may  be  delivered  or  mailed,  in 
triplicate,  to:  Federal  Aviation 
Administration,  Office  of  the  Chief 
Counsel,  Attention:  Rules  Docket  (AGC- 
200),  Docket  No.  28967,  Room  915G, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  Conmients 
submitted  must  be  marked:  "Docket  No. 
28967."  Comments  may  also  be  sent 
electronically  to  the  following  Internet 
address  9-nprm-cmts@faa.dot.gov. 
Comments  may  be  examined  in  Room 
91 50  on  weekdays,  except  Federal 
holidays,  between  8:30  a.m.  and  5:00 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ramona  L.  Johnson,  Aircraft 
Certification  Service,  AIR-200,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  telephone:  (202) 
267-8361. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Comments  relating  to 


the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposal  in  this 
notice  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must 
reference  the  regulatory  docket  or  notice 
number  and  be  submitted  in  triplicate  to 
the  Rules  Docket  address  identified 
above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel  on 
this  rulemiJung,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  will  be  considered  by 
the  Administrator  before  proceeding 
with  this  proposed  rulemaking.  Late- 
filed  comments  will  be  considered  to 
the  extent  practicable.  The  proposals 
contained  in  this  notice  may  be  changed 
as  a  result  of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  with  those  comments  a 
pre-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  28967."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  NPRMs 

This  document  may  be  downloaded 
from  the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
(telephone:  703-321-3339).  the  Federal 
Register's  electronic  bulletin  board 
(telephone:  202-512-1661). 

Internet  users  may  access  the  FAA's 
web  page  at  http://www.faa.gov  or  the 
Federal  Register  web  page  at  http:// 

www.access.gpo.gov/su docs  to 

download  recently  published 
rulemaking  documents. 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1 ,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Communications  must 
reference  the  notice  number  or  docket 
number  of  this  NPRM. 

Persons  interested  in  being  placed  on 
the  mailing  list  for  future  NPRMs 
should  request  a  copy  of  Advisory 
Circular  (AC)  No.  11-2A,  Notice  of 
Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procedure.  This  document  can  be 
obtained  from  the  FAA  Office  of 
Rulemaking. 


Background 

Under  Title  49  U.S.C.  Section  44701, 
the  FAA  is  responsible  for  the 
regulation  and  promotion  of  safety  of 
flight.  Title  49  U.S.C.  Section  44704(b) 
authorizes  the  FAA  Administrator  to 
issue  production  certificates.  Section 
44704(b)  provides,  in  part,  that: 

The  Administrator  shall  issue  a  production 
certificate  authorizing  the  production  of  a 
duplicate  of  any  aircraft,  aircraft  engine, 
propeller,  or  appliance  for  which  a  type 
certificate  has  been  issued  when  the 
Administrator  finds  the  duplicate  will 
conform  to  the  certificate.  On  receiving  an 
application,  the  Administrator  shall  inspect, 
and  may  require  testing  *   *   *. 

The  production  certification-related 
seivices  that  the  FAA  provides  to  fulfill 
its  statutory  responsibilities  may  be 
generally  described  as  follows: 

1.  Processing  applications  for  the 
following:  production  under  a  type 
certificate  only,  production  under  an 
approved  production  inspection  system, 
production  under  a  production 
certificate  or  extension  of  a  production 
certificate,  production  under  a  technical 
standard  order  authorization,  and 
production  under  a  parts  manufacturer 
approval.  The  processing  of  applications 
includes  a  review  of  data,  response  to 
the  applicant,  and  evaluation  of  the 
applicant's  further  responses  as 
necessary. 

2.  Certificate  management  of  the 
manufacturing  facility  quality  assurance 
system. 

3.  Witnessing  tests  and  performing 
conformity  inspections  of  articles. 

4.  Managing  designees. 

5.  Investigating  incidents,  accidents, 
allegations  and  other  unusual 
circumstances. 

These  FAA  services  are  provided  to 
Production  Approval  Holders  (PAH).  A 
person  who  holds  a  parts  manufacturer 
approval  (PMA),  a  Technical  Standard 
Order  (TSO)  authorization,  or  a 
production  certificate  (PC),  or  who 
holds  a  type  certificate  (TC)  and 
produces  under  that  TC,  is  referred  to  as 
a  PAH.  The  regulatory  services  provided 
to  a  PAH  include:  initial  PAH 
qualification,  ongoing  PAH  and  supplier 
surveillance,  designee  management, 
conformity  inspections;  as  well  as  initial 
PAH  qualification  and  ongoing 
suirveillance  for  production  certificate 
extensions  outside  the  U.S.  The 
specialists  who  perform  these  functions 
on  behalf  of  the  FAA  are  Aviation  Safety 
Inspectors,  Aviation  Safety  Engineers, 
and  Flight  Test  Pilots. 

Currently,  the  FAA  performs 
production  certification-related  services 
both  domestically  and  internationally.  It 
does  not  issue  production  approvals 
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outside  of  the  U.S.  However,  in  some 
international  situations,  the  FAA  allows 
PAH  use  of  suppliers  outside  the  U.S.  if 
parts  or  sub-assemblies  can  be  100% 
inspected  by  the  PAH  upon  their  receipt 
in  the  U.S.  or  if  parts  or  subassemblies 
are  produced  under  a  PAM's  supplier 
control  system  tbat  has  been  accepted 
by  the  FAA.  Under  certain 
circumstances,  production  outside  the 
U.S.  of  complex  parts,  subassemblies,  or 
products  is  approved  by  the  FAA  on  a 
case-by-case  basis. 

P/Uls  who  choose  to  perform 
manufacturing  outside  the  U.S.  receive 
significant  and  special  benefits  as  a 
result  of  FAA's  international  production 
oversight.  By  using  manufactiuing 
facilities  located  outside  the  U.S.,  a  PAH 
may  benefit  through  lower  labor  costs, 
may  increase  its  market  share,  or  may 
reap  other  benefits.  Further,  since  it  is 
F/WV's  responsibility  to  prescribe  and 
enforce  standards  in  the  interest  of 
safety  for  the  design,  materials, 
workmanship,  construction,  and 
performance  of  civil  aeronautical 
products,  the  FAA's  oversight  of 
manufactiuing  facilities  located  outside 
the  U.S.  helps  assure  public  confidence 
in  the  products  and  parts  manufactured 
there. 

The  Need  for  Rulemaking 

Globalization  of  the  aircraft 
manufacturing  industry  increases  the 
challenges  to  the  FAA  in  carrying  out  its 
statutory  mandate  to  ensure  that  safety 
and  airworthiness  standards  for  civil 
aircraft  are  being  met  diuing 
manufacture. 

To  be  more  competitive,  production 
approval  holders  are  requesting 
approval  from  the  FAA  to  expand  their 
activities,  to  use  more  facilities  aroimd 
the  world,  and  to  manufacture  more 
complex  subassemblies,  including 
complete  aircraft. 

Limited  resources  make  it  difficult  for 
the  FAA  to  support  these  initiatives  as 
international  ventures  by  U.S.  aircraft 
manufactiu«rs  become  more  diverse  and 
complex.  Congress  recognized  the 
impact  of  FAA's  resource  limitations  in 
the  Federal  Aviation  Administration 
Authorization  Act  of  1994,  P.L.  103-305 
(108  State.  1569).  As  stated  in 
Conference  Report  No.  103-677  on  H.R. 
2739: 

Safety  regulatory  efforts  to  keep  pace  with 
the  trend  of  globalization  can  be  hamp>ered 
by  resource  constraints  *   *  *  the  Aircraft 
Certification  Service  should  be  able  to  offset 
expenditures  made  in  support  of  aircraft  or 
airline  safety  regulatory  programs  of  both 
U.S.  and  foreign  owned  companies  outside 
the  United  States. 

Therefore,  in  passing  PL  103-305, 
Congress  permitted  the  FAA  to  recover 


its  costs  "to  provide  safety  regulatory 
services  abroad  in  a  more  responsive 
and  timely  manner." 

In  addition,  under  Title  V  of  the 
Independent  Offices  of  Appropriations 
Act  of  1952  (lOAA),  31  U.S.C.  9701,  the 
FAA  is  authorized  to  establish  a  fair  and 
equitable  system  for  recovering  the  cost 
for  any  service,  such  as  the  issuance  of 
a  certificate,  that  provides  a  special 
benefit  to  an  individual  beyond  those 
that  accrue  to  the  general  public.  Title 
31  U.S.C.  9701(a)  provides,  in  part,  as 
follows: 

It  is  the  sense  of  the  Congress  that  each 
service  or  thing  of  value  provided  by  an 
agency  (except  a  mixed-ownership 
Government  corporation)  to  a  person  (except 
a  person  on  official  business  of  the  United 
States  Govenmient)  is  to  be  self-sustaining  to 
the  extent  possible. 

Title  31  U.S.C.  9701(b)  further 
provides: 

The  head  of  each  Federal  agency  (except  a 
mixed-ownership  Government  corporation) 
may  prescribe  regulations  establishing  the 
charge  for  a  service  or  thing  of  value 
provided  by  the  agency.  Regulations 
prescribed  by  the  heads  of  executive  agencies 
shall  be  as  uniform  as  practicable.  Each 
charge  shall  be — 

(1)  Fain  and 

(2)  Based  on — 

(A)  The  costs  to  the  GovemmeBt; 

(B)  The  value  of  the  service  or  thing  to  the 
recipient; 

(C)  Public  policy  or  interest  served;  and 

(D)  Other  relevant  facts. 

The  Proposed  Rule 

If  adopted,  the  proposed  rule  allows 
PAHs  to  enter  into  a  voluntary 
agreement  with  the  FAA  for  the 
provision  of  production  certification- 
related  services  outside  the  U.S.  on 
mutually  agreed  terms  and  conditions. 
This  would  include  PAHs  who  elect  to 
use  organizations  or  facilities  outside 
the  U.S.  to  manufacture,  assemble,  or 
test,  aeronautical  products,  after  the 
effective  date  of  a  final  rule.  Since  not 
all  members  of  the  domestic  aerospace 
industry  choose  to  use  organizations  or 
facilities  outside  the  U.S.,  FAA 
oversight  of  these  activities  outside  of 
the  U.S.  is  above  and  beyond  the 
oversight  services  regularly  provided  to 
PAHs. 

An  agreement  for  services  between 
the  PAHs  and  FAA  for  production 
certification-related  services  for 
products  manufactured,  assembled,  or 
tested  outside  the  U.S.  would  allow  the 
FAA  to  provide  services  upon  request  in 
a  more  responsive  and  timely  manner. 
By  charging  for  its  services  outside  the 
U.S.,  the  FAA  would  be  able  to  support 
more  complex  manufactiuing  activities 
and  provide  acceptance  of  parts,  sub- 
assemblies, and  products  that  would 


otherwise  need  to  be  disassembled 
when  received  in  the  U.S.  Under  this 
proposal,  when  production  certification- 
related  services  are  requested  and 
provided  outside  the  U.S.,  no 
duplication  of  FAA  work  or 
reinspection  of  parts  is  anticipated, 
except  as  otherwise  required  of 
domestic  manufactured  parts  during  the 
PAH  receiving  inspection  process. 

Guideliaes  for  Cost  Recovery 

The  FAA  has  developed  this  proposed 
rule  consistent  with  the  lOAA  and  with 
the  Office  of  Management  and  Budget's 
(0MB)  Circular  A-25,  entitled  "User 
Charges." 

FAA  fees  may  be  assessed  to  persons 
who  are  recipients  of  special  benefits 
conferred  by  F/^'s  production 
certification-related  services  outside  the 
U.S.  These  special  benefits  would 
include  services:  (1)  Rendered  at  the 
request  of  an  applicant;  (2)  for  the 
issuance  of  a  required  production 
approval;  and  (3)  to  assist  an  applicant 
or  certificate  holder  in  complying  with 
its  regulatory  obligations. 

The  FAA  has  determined  that  all 
services  associated  with  the  issuance, 
amendment,  or  inspection  of  a 
production  certificate  or  approval  as 
detailed  in  this  NPRM  would  be  subject 
to  cost  recovery.  All  direct  and  indirect 
costs  incurred  by  the  FAA  in  providing 
special  benefits  outside  of  the  U.S. 
would  be  recovered.  Each  fee  would  not 
exceed  the  FAA's  cost  in  providing  the 
service  to  the  recipient.  Calculation  of 
agency  costs  would  be  performed  as 
accurately  as  is  reasonable  and 
practical,  and  would  be  based  on  the 
specific  expenses  identified  to  the 
smallest  practical  unit. 

To  determine  the  smallest  practical 
unit  for  the  various  FAA  services 
covered,  a  letter  of  application  would  be 
made  by  the  PAH  to  the  FAA  requesting 
FAA  production  certification-related 
services  outside  the  U.S.  The  proposed 
application  procedure  would  apply  to 
any  PAH;  i.e..  holders  or  applicants  for 
production  under  a  type  certificate  only, 
under  an  approved  production 
inspection  system,  under  a  production 
certificate  or  extension  of  a  production 
certificate,  under  a  technical  standard 
order  authorization,  or  under  a  parts 
manufacturer  approval.  Based  on  the 
details  provided  in  the  application,  the 
FAA  would  determine  the  cost  and 
terms  of  providing  the  requested 
services  to  the  PAH  outside  the  U.S.  and 
detail  those  costs  to  the  applicant.  The 
applicant  would  then  request  the 
provision  of  those  services  from  FAA. 
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Methodolgy  for  Fee  Determination  and 
Collection 

Fee  Determination 

The  FAA  proposes  to  recover  the  full 
cost  associated  with  providing 
production  certification-related  services 
outside  of  the  U.S.  Costs  to  be  recovered 
include  personnel  compensation  and 
benefits  (PC&B),  travel  and 
transportation  costs,  and  other  agency 
costs. 

PCe-B:  For  the  purpose  of  these 
computations,  average  PC4B  rates  for 
participating  Aircraft  Certification 
Service  employees  would  be  charged 
per  activity.  PC&B  charges  would  reflect 
the  actual  hours  spent  participating  in 
the  activity  as  well  as  preparatory  time, 
travel  time,  and  the  time  spent  on 
follow-up  activities. 

Travel  and  transportation  costs: 
These  charges  would  include  all  costs 
pertaining  to  domestic,  local,  and 
international  transport  of  persons  and 
equipment.  These  costs  may  include 
fares,  vehicle  rental  fees,  mileage 
payment,  and  any  expenses  related  to 
transportation  such  as  baggage  transfer, 
insurance  for  equipment  during 
transport,  and  communications.  FAA 
personnel  would  adhere  to  all  U.S. 
Government  travel  regulations. 

Fees  would  be  charged  for  lodging, 
meals,  and  incidental  expenses  in 
accordance  with  U.S.  Govenunent  per 
diem  rates,  rules,  and  regulations. 
Incidental  expenses  include  fees,  tips, 
and  other  authorized  expenses. 

Other  agency  costs:  Also  included  in 
these  computations  would  be  other 
direct  costs;  for  example,  all  printing 
and  reproduction  services,  supplies  and 
materials  purchased  for  the  activity, 
conference  room  rental,  and  other 
activity-related  expenses.  An  additional 
percentage  charge,  as  established  by  the 
FAA  in  accordance  with  OMB  Circular 
A-25,  would  be  added  to  the  total  cost 
of  this  activity  to  compensate  for  agency 
overhead. 

The  Aircraft  Certification  Service  of 
the  FAA  maintains  a  data  system  to 
which  employees  submit  periodic 
records  identifying  the  number  of  work 
hours  used  to  provide  service  to 
customers.  Travel  vouchers  are  also 
submitted  and  audited.  This  data  would 
be  maintained  for  each  applicant  and 
project.  The  Aircraft  Certification 
Service  tracks  work  hour  records 
quarterly  to  determine  the  costs 
associated  with  providing  its  services. 
This  information  would  be  used  in 
assessing  and  adjusting  fees.  In  this 
manner,  the  FAA  would  be  able  to 
assure  applicants  that  they  are  paying 
only  for  expenses  incurred  in 


connection  with  services  provided  to 
that  specific  applicant 

Fee  Collection 

All  charges  would  be  estimated  and 
agreed  upon  between  the  FAA  and  the 
applicant  before  the  FAA  provides 
services  outside  the  U.S. 

Under  the  proposal,  payment  would 
be  made  to  the  FAA  in  advance  for  all 
production  certification-related 
activities  scheduled  during  the 
upcoming  12-month  period  unless  a 
shorter  period  is  mutually  agreeable 
between  the  PAH  and  the  FAA.  The 
amounts  set  forth  in  the  cost  estimate 
would  be  adjusted  to  recover  the  FAA's 
full  costs.  If  cost  are  expected  to  exceed 
the  estimate  by  more  than  10  percent, 
notificadon  would  be  made  to  the 
applicant  as  soon  as  possible.  No 
services  would  be  provided  until  the 
FAA  receives  the  full  estimated 
payment  for  the  entire  upcoming  year. 
As  activities  are  completed  the  full  costs 
of  the  activities  would  be  charged 
against  the  advance  account.  Any 
remaining  funds  would  either  be 
returned  or  applied  to  future  activities 
as  requested  by  the  applicant. 

Payment  for  services  rendered  by  the 
FAA  would  be  in  the  form  of  a  check, 
money  order,  draft,  or  wire  transfer,  and 
would  be  payable  in  U.S.  currency  to 
the  FAA  and  drawn  on  a  U.S.  bank. 
Bank  processing  fees  would  also  be 
added  to  the  fees  charged  to  the 
applicants,  where  such  processing  fees 
are  charged  to  the  U.S.  Government. 

In  any  case  where  sm  applicant  has 
failed  to  pay  the  agreed  fee  for  FAA 
services,  the  FAA  may  suspend  or  deny 
any  application  for  service  and  may 
susfjend  or  revoke  any  production- 
related  approval  granted. 

In  accordance  with  the  agreement  that 
would  be  signed  by  the  FAA  and  the 
applicant  (Appendix  C(d)(3)),  this 
arrangement  may  be  terminated  at  any 
time  by  either  party  by  providing  60 
days  written  notice  to  the  other  party. 
Any  such  termination  would  allow  the 
FAA  and  additional  120  days  to  close 
out  its  activities. 

If  this  proposal  is  adopted,  the  FAA 
will  issue  an  Advisory  Circular  further 
detailing  the  requirements  of  the 
application.  A  notice  of  availability  will 
be  published  concurrenUy  with  this 
NPRM. 

Section-by-Section  Discussion  of  the 
Proposals 

This  NPRM  contains  proposals  to 
amend  sections  of  14  CFR  part  187. 

Section  187.15    Payment  of  Fees 

The  FAA  proposes  to  amend  §  187.15 
to  reference  all  fees  under  part  187.  In 


addition,  charges  would  be  made  for 
banking  services  if  they  are  necessary  to 
expedite  the  deposit  of  funds  to  the  U.S. 
Government. 

Section  187.17    Failure  by  Applicant 
To  Pay  Prescribed  Fees 

The  FAA  proposes  to  add  a  new 
§  187.17  that  would  detail  FAA  actions 
in  the  event  the  applicant  fails  to  pay 
the  fee  agreed  to  for  FAA  services.  The 
proposed  actions  range  from  not 
processing  the  application  to 
suspending  or  revoking  any  approval . 
granted  outside  the  U.S. 

Appendix  C  to  Part  187— Fees  for 
Providing  Production  Certification- 
Related  Services  Outside  the  United 
SUtes 

The  FAA  proposes  to  add  a  new 
Appendix  C  to  part  187  that  would 
contain  the  following: 

1.  The  methodology  for  the 
calculation  of  fees  for  production 
certification-related  services  outside  the 
U.S.  that  are  performed  by  the  FAA. 

2.  The  applicability  to  certain 
manufactiirers. 

3.  Definitions  of  terms  associated  with 
these  fees:  "manu&cturing  facility," 
"production  certification-related 
services,"  "supplier  facility,"  and  "U.S. 
production  approval  holder." 

4.  The  process  for  obtaining  FAA 
production  certification-related  services 
outside  the  U.S. 

5.  The  manner  in  which  the  FAA 
would  review  fees  to  ensuure  that  the 
fees  will  not  exceed  the  full  cost  of 
providing  the  service. 

International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Qvil  Aviation 
Organization  international  standards 
and  recommended  practices  and  Joint 
Aviation  Authorities  requirements  and 
has  identified  no  comparable 
requirements  applicable  to  this 
proposed  rule. 

Paperwork  Reduction  Act 

In  this  NPRM,  proposed  part  187, 
Appendix  C  contains  information 
collection  requirements  (basically 
application  requirements).  As  required 
by  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d),  the  FAA  has 
submitted  a  copy  of  these  proposed 
sections  to  the  Office  of  Management 
and  Budget  (OMB)  for  its  review. 

The  iniformation  to  be  collected  is 
needed  to  allow  the  FAA  to  understand 
the  scope  of  production  activities 
outside  the  U.S.  that  are  envisioned  by 
an  applicant. 

The  total  annual  reporting  and 
recordkeeping  burden  on  all  the  PAHs 
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is  estimated  to  be  1,800  to  2,000  hours 
and  is  broken  down  as  follows: 

Preparation  of  the  letter  of  application 
identifying  the  company,  the  proposed 
location  of  manufacturing,  a  general 
description  of  the  product  to  be 
manufactured  and  the  manufacturing 
activities  to  be  performed,  estimated 
start  and  end  dates,  as  well  as  unique 
requirements  (estimated  at  2  to  20  hours 
for  each  application). 

It  is  estimated  that  this  proposal 
would  affect  90  to  100  production 
approval  holders  annually. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  A&irs, 
OMB,  Room  1235,  New  Executive  Office 
Building,  Washington,  DC  20503; 
Attention:  IDesk  Officer  for  Federal 
Aviation  Administration.  These 
comments  should  reflect  whether  the 
proposed  collection  is  necessary; 
whether  the  agency's  estimate  of  the 
burden  is  accvuate;  how  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected  can  be  enhanced;  and  how 
the  burden  of  the  collection  can  be 
minimized.  A  copy  of  the  comments 
also  shoidd  be  submitted  to  the  FAA 
Rules  Docket 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  NPRM  between  30  and 
60  days  after  publication  in  the  Fed«-al 
Register.  Thererfore,  a  comment  to  OMB 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  This  does  not  a£foct  the 
deadline  for  the  public  to  comment  on 
the  NPRM. 

Regulatory  EvalnatioB  Summary 

Proposed  changes  to  federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  the  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade.  In  conducting  these  analyses,  the 
FAA  has  determined  that  this  proposed 
rule:  (1)  Would  generate  benefits  that 
justify  its  costs  and  is  a  non-significant 
regulatory  action  as  defined  in  the 
Executive  Order;  (2)  is  non-significant 
as  defined  in  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures;  (3)  would  not  have  a 


significant  impact  on  a  substantial 
number  of  small  entities;  and  (4)  would 
not  constitute  a  barrier  to  international 
trade.  These  analyses,  available  in  the 
docket,  are  summarized  below. 

This  proposed  rule  would  not  impose 
any  additional  costs  on  any  members  of 
society  other  than  those  requesting  FAA 
production  certification-related  services 
for  manufactiuing  facilities  and 
suppliers  located  outside  the  United 
States.  The  proposed  rule  would  allow 
the  FAA  to  recover  its  full  costs  for 
providing  certification-related  services 
requested  by  the  users. 

The  FAA  proposes  to  charge  a  fee  to 
recover  its  costs  for  production 
certification-related  services  provided  to 
all  PAHs:  (1)  Who  elect  to  use 
manufacturing  facilities  outside  the  U.S. 
and  are  not  currentiy  receiving  FAA 
services;  or  (2)  who  elect  to  expand  their 
current  manufacturing  facilities  outside 
the  U.S.  or  expand  their  current 
manufacturing  work  outside  the  U.S. 

As  stated,  actual  fees  to  be  charged  as 
a  residt  of  this  rulemaking  will  be  those 
fees  necessary  for  the  FAA  to  recover  its 
full  costs.  Since  the  FAA  is  not  able  at 
this  time  to  state  precisely  what  those 
fees  will  be,  it  is,  for  the  purpose  of  this 
proposal,  assuming  a  wide  range  from 
S80.00  to  $200.00  per  hour.  The  FAA 
estimates  that  if  it  would  charge  an 
hourly  rate  of  $80,  the  first  year  fees 
would  total  about  $2,876  million  and  if 
it  woidd  charge  an  hourly  rate  of  $200, 
the  first  year  fees  would  total  about 
$5,468  million.  Due  to  an  anticipated 
increase  in  the  number  of  requests  for 
FAA  production  certification-refated 
services  outside  the  U.S.,  these  anmml 
fees  woidd  increase  to  between  $4,211 
million  (based  on  $80  an  hour  fee)  and 
$8,006  million  (based  on  a  $200  an  hour 
fee)  in  the  fifth  year,  after  which  they 
would  remain  stable. 

The  primary  potential  benefit  would 
be  that  the  proposed  rule  may  make  it 
easier  for  PAHs  to  use  organizations, 
facilities,  and  suppliers  outside  the  U.S. 
to:  (1)  Take  advantage  of  lower 
manufactiuing  costs;  and  (2)  fulfill 
certain  aircraft  purchasing  agreements 
that  require  a  PAH  to  produce  a 
percenfage  of  the  aircraft  within  the 
purchasing  coimtry. 

Regulatory  Flexilnlify  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  and  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  a  Regulatory  Flexibility 
Analysis  if  a  proposed  rule  is  expected 
to  have  a  significant  (positive  or 
negative)  economic  impact  on  a 
substantial  number  of  small  entities. 


The  proposed  rule  would  primarily 
affect  PAHs  and  their  facilities  and 
suppliers  located  outside  the  U.S. 
Although  some  small  U.S.  companies 
may  be  indirectly  affected,  the  FAA  has 
determined  that  the  proposed  rula 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities.  . 

International  Trade  Impact 

The  globalizatfon  of  aircraft 
manufactiuing  has  increased 
competition  among  manufacturers,  In 
order  for  PAHs  to  remain  competitive, 
they  need  to  have  the  flexibility  to 
compete  on  an  equal  footing  with  their 
competitors  located  around  the  world. 
Further,  many  overseas  purchasers  of 
PAH  products  (particularly  aircraft)  now 
require  that  some  percentage  of  the 
product  be  produced  in  their  own 
country. 

The  proposal  would  provide  PAHs 
with  more  timely  FAA  service  in 
approving  products  manufactured 
outside  the  U.S.  Consequentiy,  it  should 
have  a  favorable  competitive  impact  on 
PAHs.  However,  charging  a  fee  for  the 
FAA's  production  certification-related 
services  outside  the  U.S.  may  raise 
slightiy  the  costs  of  using  a  facilify 
outside  the  U.S.  The  FAA  does  not 
anticipate  that  the  fee  would  be  a 
significant  deterrent  to  a  PAH's  decision 
regarding  whether  or  not  to  use  a  facilify 
or  supplier  outside  the  U.S. 

Nevertheless,  the  proposal  would 
reduce  the  PAHs'  costs  to  use  facilities 
and  suppliers  outside  the  U.S.  because 
the  increased  coordination  between  the 
FAA  and  PAHs  would  residt  in 
reducing  the  costs  currentiy  associated 
with  FAA  delays  in  performing  the 
necessary  production  certification- 
related  services  at  a  facilify  or  supplier 
located  outside  the  U.S. 

The  effect  of  the  anticipated  cost 
reduction  could  be  twofold.  First,  any 
increased  purchases  of  products  made  at 
facilities  outside  the  U.S.  may  result  in 
a  corresponding  reduction  in  the 
purchases  of  those  products  made  in 
U.S.  facilities,  if  there  were  to  be  no 
subsequent  overall  increase  in  the 
number  of  aircraft  and  aircraft  engines 
manufactured.  Second,  using  a  less 
expensive  facilify  and  supplier  located 
outside  the  U.S.  could  produce  a  less 
expensive  U.S.  aircraft,  potentially 
resulting  in  new  orders  or  an  increase  in 
existing  orders.  The  net  effect  could  be 
an  overall  increase  in  the  amount  of 
aircraft  products  manufactured  within 
the  U.S. 

Therefore,  although  the  proposed  rule 
may  adversely  affect  some  domestic 
product  manidacturers,  it  could  also 
positively  affect  other  domestic  product 
manufacturers.  The  FAA  anticipates 
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that  the  overall  effect  would  be  to 
encourage  international  trade  and  to 
provide  a  mechanism  that  may  assist 
U.S.  civil  aviation  industry 

Federalism  Implications 

The  proposed  regulations  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govermnent.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Unfunded  Mandates  Reform  Act 

This  proposed  rule  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandate  because  all  fees 
are  entered  into  by  voluntary  agreement 
Therefore,  the  requirements  of  Title  11  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  do  not  apply. 

Conclusion 

For  the  reasons  discussed  above,  and 
based  on  the  findings  in  the  Regulatory 
Flexibility  Determination  and  the 
International  Trade  Impact  Analysis,  the 
FAA  has  determined  that  this  proposal 
would  be  nonsignificant  under 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  issued  October  4 
1993.  In  addition,  the  FAA  certifies  that 
this  proposal,  if  adopted,  would  not 
have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 
This  proposal  is  considered 
nonsignificant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979)  and  Order  DOT 
2100.5,  Policies  and  Procedures  for 
Simplification,  Analysis,  and  Review  of 
Regulations,  of  May  22,  1980.  Further, 
the  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
would  not  apply  to  this  proposal.  An 
initial  regulatory  evaluation  of  the 
proposal,  including  a  Regulatory 
Flexibility  Determination  and 
International  Trade  Impact  Analysis, 
has  been  placed  in  the  docket.  A  copy 
may  be  obtained  by  contacting  the 
person  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

List  of  Subjects  in  14  CFR  Part  187 

Administrative  practice  and 
procedures.  Air  transportation. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 


proposes  to  amend  part  187  of  Title  14. 
Code  of  Federal  Regulations  (14  CFR 
part  187)  as  follows: 

PART  187— FEES 

1.  The  authority  citation  for  part  187 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701;  49  U.S.C. 
106(gJ,  106(in),  40104-40105.  40109,  40113- 
40114,44702. 

2.  Section  187.15  (a)  and  (b)  are 
revised  to  read  as  follows: 

§187.15    Payment  of  fees. 

(a)  The  fees  of  this  part  are  payable  to 
the  Federal  Aviation  Administration  by 
check,  money  order,  wire  transfer,  or 
draft,  payable  in  U.S.  currency  and 
drawn  on  a  U.S.  bank  prior  to  the 
provision  of  any  service  under  this  part. 

(b)  Applicants  for  the  FAA  services 
provided  under  this  part  shall  pay  any 
bank  processing  charges  on  fees 
collected  under  this  part,  when  such 
charges  are  assessed  on  U.S. 
Government. 

3.  Section  187.17  is  added  to  read  as 
follows: 

§187  17    Failure  by  applicant  to  pay 
prescribed  fees. 

If  an  applicant  fails  to  pay  fees  agreed 
to  under  Appendix  C  of  this  part,  the 
FAA  may  suspend  or  deny  any 
application  for  service  and  may  suspend 
or  revoke  any  production  certification- 
related  approval  granted. 

4.  Appendix  C  is  added  to  read  as 
follows: 

Appendix  C  to  Part  187— Fees  for 
Production  Certification-Related 
Services  Performed  Outside  the  United 
States 

(a)  Purpose.  This  appendix  describes 
the  methodology  for  the  calculation  of 
fees  for  production  certification-related 
services  outside  the  U.S.  that  are 
performed  by  the  FAA. 

(b)  Applicability.  This  appendix 
applies  to  production  approval  holders 
who  elect  to  use  manufacturing  facilities 
or  supplier  facilities  located  outside  the 
U.S.  to  manufacture  or  assemble 
aeronautical  products  after  (effective 
date  of  the  final  rule). 

(c)  Definitions.  For  the  purpose  of  this 
appendix,  the  following  definitions 

apply: 

Manufacturing  facility  means  a  place 
where  production  of  a  complete  aircraft, 
aircraft  engine,  propeller,  component,  or 
appliance  is  performed. 

Production  certification-related 
service  means  a  service  associated  with 
initial  production  approval  holder 
qualification;  ongoing  production 


approval  holder  and  supplier 
surveillance;  designee  management; 
initial  production  approval  holder 
qualification  and  ongoing  surveillance 
for  production  certificate  extensions 
outside  the  U.S.;  conformity 
inspections;  and  witnessing  of  tests. 

Supplier  facility  means  a  place  where 
production  of  a  part,  component,  or 
subassembly  is  performed  for  a 
production  approval  holder. 

U.S.  production  approval  holder 
means  a  person  who  holds  an  FAA 
approval  for  production  under  type 
certificate  only,  an  FAA  approval  for 
production  imder  an  approved 
production  inspection  system,  a 
production  certificate,  a  technical 
standard  order  authorization,  or  a  parts 
manufacturer  approval. 

(d)  Procedural  requirements.  (1) 
Applicants  must  apply  for  FAA  services 
provided  outside  the  U.S.  by  a  letter  of 
application  to  the  FAA  detailing  the 
particular  services  required  from  the 
FAA. 

(2)  The  FAA  will  notify  the  applicant 
in  writing  of  the  estimated  cost  and 
schedule  to  provide  the  services. 

(3)  The  applicant  will  review  the 
estimated  costs  and  schedule  of 
services.  If  the  applicant  agrees  with  the 
estimated  costs  and  schedule  of 
services,  the  applicant  will  propose  to 
the  FAA  that  the  services  be  provided. 
If  the  FAA  agrees,  a  written  agreement 
will  be  executed  between  the  applicant 
and  the  FAA. 

(4)  The  applicant  must  provide 
advance  payment  for  each  12-month 
period  of  requested  FAA  service  unless 
a  shorter  period  is  agreed  to  between  the 
production  approval  holder  and  FAA. 

(e)  Fee  determination.  (1)  Fees  for 
FAA  production  certification-related 
services  will  consist  of:  personnel 
compensation  and  benefit  (PC&B)  for 
each  participating  FAA  employee, 
actual  travel  and  transportation 
expenses  incurred  in  providing  the 
service,  other  agency  costs  and  an 
overhead  percentage. 

(2)  Fees  will  be  determined  on  a  case- 
by-case  basis  according  to  the  following 
general  formula: 
WiHi+WzHzetc, +T+0 

where: 

VV,Hi=hourly  PC&B  rate  for  employee  1, 

times  estimated  hours 
W2H2=hourly  PC&B  rate  for  employee  2, 

etc.,  times  estimated  hours 
T=estimated  travel  and  transportation 

expenses 
0=other  agency  costs  related  to  each 

activity  including  overhead. 

(3)  In  no  event  will  the  applicant  be 
charged  more  than  the  full  FAA  costs  of 
providing  production  certification- 
related  services. 
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(4)  If  the  full  FAA  costs  vary  fixim  the 
estimated  fees  by  more  than  10  percent, 
written  notice  by  the  FAA  will  be  given 
to  the  applicant  as  soon  as  possible. 

(5)  If  FAA  costs  exceed  the  prepaid 
fees,  the  applicant  will  be  required  to 
pay  the  difference  prior  to  receiving 
further  services.  If  the  prepaid  fees 
exceed  the  FAA  costs,  the  applicant 
may  elect  to  apply  the  balance  to  future 
agreements  or  receive  a  refund. 


(f)  Fees  will  be  reviewed  by  the  FAA 
each  year,  at  the  beginning  of  the  fiscal 
year,  and  adjusted  either  upward  or 
downward  in  order  to  reflect  the  current 
costs  of  performing  production 
certification-related  services  outside  the 
U.S. 

(1)  Notice  of  any  change  to  the 
elements  of  the  fee  formula  will  be 
published  in  the  Federal  Register. 


(2)  Notice  of  any  change  to  the 
methodologv'  and  other  changes  for  the 
fees  will  be  published  m  the  Federal 
Register. 

Issued  in  Washington,  DC,  on  July  9. 1997. 
Thomas  E.  McSweeny. 

Director.  Aircraft  Certification  Service. 
IFR  Doc.  97-18520  Filed  7-14-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  187-XX, 
Aircraft  Certification  Service  Fees  for 
Providing  Production  Certification- 
Related  Services  Outside  the  United 
States 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability. 


summary:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  187-XX,  Aircraft 
Certification  Service  Fees  for  Providing 
Production  Certification-related 
Services  Outside  the  United  States,  for 
review  and  comments.  Elsewhere  in  this 
edition  of  the  Federal  Register,  the  FAA 
has  issued  a  Notice  of  Proposed 
Rulemajking  (NPRM),  Fees  for  Providing 
Production  Certification-related 
Services  Outside  the  United  States, 
which  proposes  to  add  an  Appendix  C 
to  part  187  of  Title  14  of  the  Code  of 
Federal  Regulation.  The  NPRM  proposes 
to  establish  fees  by  voluntary  agreement 
for  production  certification-related 
services  pertaining  to  aeronautical 
products  manufactured  or  assembled 
outside  the  United  States.  This 
proposed  AC  187-XX  provides 
information  for  determining  compliamce 
with  part  187,  proposed  Appendix  C. 
DATES:  Comments  submitted  must  be 
identified  by  the  name  of  the  AC  187- 
XX,  project  number  96-009,  and  be 
received  by  August  14,  1997. 
ADDRESSES:  Copies  of  the  proposed  AC 
187-XX  can  be  obtained  from  and 
comments  may  be  returned  to:  Federal 
Aviation  Administration,  Aircraft 
Certification  Service,  Production  and 
Airworthiness  Certification  Division, 
AIR-200.  800  Independence  Avenue, 
SW.,  Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Broughton,  AIR-230,  Policy, 
Evaluation,  and  Analysis  Branch,  Room 
815,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 


Independence  Avenue,  SW., 
Washington,  DC  10591,  (202)  267-9575. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  global  manufacture  of  aircraft, 
aircraft  engines,  propellers,  appliances, 
and  parts  thereof  has  presented  the  FAA 
with  challenges  to  ensure  that  safety 
and  airworthiness  standards  for  U.S. 
products  are  met  worldwide.  As  defined 
in  part  187,  proposed  Appendix  C,  a 
production  approval  holder  (PAH) 
means  a  person  who  holds:  An  approval 
to  produce  under  an  approved 
production  inspection  system  (APIS),  a 
production  certificate  (PC)  (to  include 
PC  extensions),  a  Technical  Standard 
Order  (TSO)  authorization,  a  Parts 
Manufacturer  Approval  (PMA)  or  who 
holds  a  Type  Certificate  (TC)  only  and 
produces  under  that  TC.  The  FAA  has 
allowed  U.S.  production  approval 
holders  (PAH's),  to  use  manufacturing 
facilities  outside  the  United  States 
under  certain  conditions.  These 
approvals  are  currently  limited  to 
certain  parts/sub-assemblies  that  are 
inspected  when  received  in  the  United 
States  by  the  PAH  or  when  the  PAH  has 
established  and  implemented  a  supplier 
control  system.  In  addition,  more 
complex  production  work  outside  the 
United  States  has  been  allowed  on  a 
case-by-case  basis. 

To  be  more  competitive,  U.S.  PAH's 
are  requesting  approval  from  the  FAA  to 
expand  their  manufacturing  activities  to 
use  more  suppliers;  and  to  manufacture 
more  complex  sub-assemblies, 
including  complete  aircraft  outside  the 
United  States. 

Part  187  establishes  fees  for  providing 
certification  services  to  all  PAH's  who 
elect  to  use  manufacturing  or  supplier 
facilities  outside  the  United  States. 

As  outlined  in  a  January  1994  report, 
"The  Clinton  Administration's  Initiative 
to  Promote  a  Strong  Competitive 
Aviation  Industry,"  the  United  States 
seeks  to  expand  commercial 
opportunities  for  U.S.  aircraft 
manufacturers  in  the  global 
marketplace.  Accordingly,  there  is  a 


need  to  ensure  that  U.S.  aerospace  firms 
are  not  disadvantaged  in  global 
competition  and  to  foster  a  climate 
where  U.S.  companies  can  continue  to 
participate  as  technology  and  marketing 
leaders.  Limited  financial/human 
resources  make  it  difficult  for  the  FAA 
to  support  these  goals  as  international, 
ventures  by  U.S.  aircraft  manufacturers 
become  more  diverse  and  complex. 
The  U.S.  Congress  recognized  the 
impact  of  these  limited  resources  in  its 
consideration  of  the  Federal  Aviation 
Administration  Authorization  Act  of 
1994,  PL  103-305  (108  Jurisdiction 
1569).  As  stated  in  Conference  Report 
No.  103-«77  on  H.R.  2739,  "Safety 
regulatory  efforts  to  keep  pace  with  the 
trend  of  globalization  can  be  hampered 
by  resource  constraints  •   *   *  the 
Aircraft  Certification  Service  should  be 
able  to  offset  expenditures  made  in 
support  of  aircraft  or  airline  safiety 
regulatory  programs  of  both  U.S.  and 
foreign  owned  companies  outside  the 
United  States." 

Commeiits  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  AC  187-XX 
listed  in  this  notice  by  submitting  such 
written  data,  views,  or  arguments  as 
they  desire.  Comments  received  on  the 
proposed  AC  may  be  examined  before 
and  after  the  comment  closing  date  in 
Room  815.  FAA  Headquarters  Building 
(FOB-lOA),  800  Independence  Avenue, 
SW.,  Washington,  DC  20591,  weekdays, 
except  Federal  holiday,  between  8:30 
a.m.  and  4:30  p.m.  By  separate  notice, 
in  this  edition  of  the  Federal  Register, 
the  FAA  is  also  inviting  interested 
persons  to  comment  on  the  NPRM.  The 
FAA  will  consider  comments  from  this 
notice  and  conunents  received  on  the 
NPRM  in  deciding  the  nature  of  final 
action  of  each. 

Issued  in  Washington,  DC,  an  July  9, 1997. 
Michael  J.  Dreikom, 
Acting  Manager,  Production  and 
Airworthiness  Certification  Division. 
(PR  Doc.  9*7-18519  Filed  7-14-97;  8:45  am) 
BIUJNG  C00€  4910-13-M 
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REMINDERS 

The  rtems  m  this  list  were 
editonalty  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusran  trom 
this  list  has  no  legal 
Significance. 

RULES  GOING  INTO 
EFFECT  JULY  15.  1997 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  stanoards: 
Polymer  and  resi^ 
production  facilities  (Group 
IV);  correction,  published 
7-15-97 
Air  quality  implementation 
plans;  approval  and 
promutgatKjn.  vartous 
States: 
Minnesota 
Correction;  published  7- 
15-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTME^^r 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products 
New  drug  applications — 
Moxidectin  tablets, 
published  7-15-97 

Pyrantel  pamoate 
suspension;  published 
7-15-97 

Sulfaquinoxaline  dnnl<ing 
water;  published  7-15- 
97 
SpKjnsor  name  and  address 

changes — 

Phoenix  Scientific,  inc.; 
published  7-15-97 
Food  for  human  consumption: 
Food  lat>eling — 

Iron-containing 
supplements  and  drugs, 
warning  statements  and 
unit-dose  paci^aging 
requirements,  correction; 
published  3-31-97 

JUSTICE  DEPARTMENT 
Justice  Programs  Office 

Public  safety  officers  death 
and  disapility  t>enefits 
Federal  law  enforcement 
dependents  assistance 
program;  published  7-15- 
97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Cessna  Aircraft  Co.; 
published  7-a-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Almonds  grown  in  California; 
comments  due  by  7-22-97; 
published  7-7-97 
Pehshable  Agricultural 
Commodities  Act; 
implementation: 
Electronic  transmissions  as 
ordinary  and  usual  billing 
or  invoice  statements; 
comments  due  by  7-21- 
97;  published  6-20-97 
Spearmint  oil  produced  in  Far 
West;  comments  due  tjy  7- 
22-97;  published  7-7-97 

AGRICULTURE 

DEPARTMENT 

Agricultural  Research 

Service 

National  Artxjretum  use;  fee 
schedule;  comments  due  by 
7-21-97;  published  6-19-97 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Livestock  Indemnity 
program;  comments  due 
by  7-24-97;  published  6- 
24-97 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  insurance  regulations: 
Cannir>g  and  processing 
tomatoes;  comments  due 
by  7-23-97;  published  6- 
23-97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electnc  loans: 
Long-range  financial 
forecasts;  comments  due 
by  7-21-97;  published  5- 
20-97 
COMMERCE  DEPARTMENT 
Acquisition  regulations: 
Empowerment  contracting; 
guidelines;  comments  due 
by  7-21-97;  published  5- 
20-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 

Western  Pacific 

fishenes — 


Pacific  Coast  groundfish; 
comments  due  by  7-22- 
97;  published  7-7-97 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  option 
transactions: 
Enumerated  agncultural 
commodities;  trade 
options;  comments  due  by 
7-24-97,  published  6-9-97 
DEFENSE  DEPARTMENT 
Civilian  health  and  medical 
program  of  uniformed 
sen/ices  (CHAMPUS): 
TRICARE  retiree  dental 
program;  comments  due 
by  7-24-97;  published  6- 
24-97 
EDUCATION  DEPARTMENT 
Protection  of  human  subjects; 
additional  protections  for 
children  involved  m  research 
activities;  comments  due  by 
7-21-97;  published  5-22-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Acquisition  regulations: 
Profit  or  fee  calculations; 
comments  due  by  7-21- 
97;  published  5-21-97 
Clean  Air  Act: 
Acid  ram  program — 
Earfy  reduction  credits; 
comments  due  by  7-24- 
97,  published  6-24-97 
Earfy  reduction  credits; 
phase  II;  comments  due 
by  7-24-97;  published 
5-24-97 
Hazardous  waste  program 
authorizations: 

Maine;  comments  due  by  7- 
24-97;  published  6-24-97 
Pesticides;  tolerances  in  food. 
animal  feeds,  and  raw 
agncultural  commodities: 
Cyclanilide,  comments  due 
by  7-22-97;  published  5- 
23-97 
Pendimethalln;  comments 
due  by  7-22-97;  published 
5-23-97 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update,  comments  due 
by  7-21-97;  published 
6-19-97 
National  pnonties  list 
update;  comments  due 
by  7-23-97;  published 
6-23-97 
National  prionties  list 
update;  comments  due 
by  7-23-97;  published 
6-23-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  earner  services: 


Toll  free  service  access 
codes;  vanity  numbers; 
comments  due  by  7-21- 
97;  published  7-8-97 
Freedom  of  Information  Act: 
implementation;  comments 
due  by  7-25-97;  published 
6-25-97 
Frequency  allocations  and 
radio  treaty  matters: 
Equipment  Authonzation 
process;  simplification, 
deregulation,  and 
electronic  filing  of 
applications;  comments 
due  by  7-21-97;  published 
5-5-97 
Television  broadcasting: 
Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1992— 
Indecent  programming  on 
leased  access  and 
public,  educational,  and 
govemmental  access 
channels;  cable 
operators  policies; 
comments  due  by  7-22- 
97;  published  5-23-97 

FEDERAL  RESERVE 
SYSTEM 

Collection  of  chedts  and  other 
items  from  Federal  Reserve 
banks  and  Fedwire  funds 
transfers  (Regulation  J): 
Single  funds  accounts; 
comments  due  by  7-21- 
97;  published  5-20-97 

Freedom  of  Information  Act; 
Implementation;  comments 
due  by  7-25-97;  published 
6-10-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Public  buiWings  and 
space- 
Reimbursable  work 
authorizations;  pricing 
practices;  comments 
due  by  7-21-97; 
published  5-22-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Fluoroquinolones  and 
glycopeptides;  extralat)el 
use  prohibition;  comments 
due  by  7-21-97;  published 
5-22-97 
New  drug  applications — 
Investigational  use; 
adequate  and  well- 
controlled  studies; 
comments  due  by  7-22- 
97;  published  5-8-97 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-131-AO;  Amendment 
3»-10078;  AD  97-15-05] 

RIN2120-AA64 

Airworthiness  Directives;  British 
Aerospace  (Jetstream)  Model  4101 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  British  Aerospace 
(Jetstream)  Model  4101  airplanes.  This 
action  requires  an  inspection  to 
determine  the  data  on  the  label  of 
certain  hose  assemblies,  and 
replacement  of  all  hose  assemblies  from 
any  discrepant  batch  with  certain  new 
hose  assemblies.  This  amendment  is 
prompted  by  a  report  of  failure  of  a  hose 
assembly  in  the  fire  extinguisher  system 
of  the  engine  nacelle  due  to  cracks, 
caused  during  manfacture  of  the  hose 
assemblies,  in  the  swaged  ferrule  that 
attaches  the  hose  to  the  end  fitting.  The 
actions  specified  in  this  AD  are 
intended  to  ensure  that  such  discrepant 
hose  assemblies  are  replaced. 
Discrepant  hose  assemblies  could  fail 
and  consequently  prevent  the  proper 
distribution  of  fire  extinguishing  agent 
within  the  engine  nacelle  in  the  event 
of  a  fire. 
DATES:  Effective  July  31,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  31 , 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  15,  1997. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANfM-103, 
Attention:  Rules  Docket  No.  97-NM- 
131-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  A1(R) 
American  Support,  Inc.,  13850  Mclearen 
Road,  Hemdon,  Virginia  20171.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  Aerospace  Engineer. 
Standardization  Branch,  ANM-113, 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2148;  fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority  (CAA),  which  is  the 
airworthiness  authority  for  the  United 
Kingdom,  recently  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  certain 
British  Aerospace  (Jetstream)  Model 
4101  airplanes.  The  CAA  advises  that  it 
has  received  a  report  of  failure  of  a  hose 
assembly  in  the  fire  extinguisher  system 
of  the  engine  nacelle  on  an  in-service 
airplane.  Investigation  revealed  that  the 
cause  of  such  a  failure  was  attributed  to 
cracks  in  the  swaged  ferrule  that 
attaches  the  hose  to  the  end  fitting. 
These  cracks  were  caused  apparently 
during  manufacture  of  two  batches  of 
hose  assemblies.  Defective  hose 
assemblies,  if  not  corrected,  could  result 
in  failure  of  the  hose  assemblies  and 
consequently  prevent  the  proper 
distribution  of  fire  extinguishing  agent 
within  the  engine  nacelle  in  the  event 
of  a  fire. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued 
Jetstream  Alert  Service  Bulletin  J41- 
A26-007,  dated  December  13,  1996, 
which  describes  procedures  for 
performing  a  one-time  detailed  visual 
inspection  to  determine  the  data  on  the 
label  of  the  two  suspect  hose  assemblies 
having  part  number  14191001-56.  The 
service  bulletin  also  describes 
procedures  for  replacement  of  all  hose 
assemblies  from  any  discrepant  batch 
with  certain  new  hose  assemblies  (i.e., 


from  a  non-discrepant  batch)  that  has 
different  data  on  the  identification  label. 
The  CAA  classified  this  alert  service 
bulletin  as  mandatorv^  and  issued  British 
airworthiness  directive  001-12-96  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  the  United  Kingdom  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  CA.'\, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessar\ 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to  ensure 
all  hose  assemblies  from  the  two 
discrepant  batches  are  replaced; 
discrepant  assemblies  could  fail  and 
consequently  prevent  the  proper 
distribution  of  the  fire  extinguishing 
agent  within  the  engine  nacelle  in  the 
event  of  a  fire.  This  .'\D  requires  a  one- 
time detailed  visual  inspection  to 
determine  the  data  on  the  label  of 
certain  hose  assemblies,  and 
replacement  of  all  hose  assemblies  from 
any  discrepant  batch  with  certain  new- 
hose  assemblies.  The  actions  are 
required  to  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously. 

Determination  of  Rule's  Effiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
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affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  v«ll  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-rsfM-131-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  Slates,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26.  1979).  If  it  is 
determined  that  this  emergency 


regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-1S-05    British  Aerospace  Regional 
Aircraft  [Formerly:  Jetstream  Aircraft 
Limited,  British  Aerospace  (Commercial 
Aircraft)  Limited),  Amendment  39- 
10078.  Docket  97-NM-131-AD. 
Applicability:  ]etstTsam  Model  4101 
airplanes,  constructors  numbers  41004 
through  41096  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  otherwise  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  hose  assemblies, 
which  could  prevent  the  proper  distribution 
of  the  fire  extinguishing  agent  within  the 
engine  nacelle  in  the  event  of  a  fire, 
accomplish  the  following: 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  detailed 
visual  inspection  to  determine  the  data  on 
the  label  of  the  two  hose  assemblies  having 
part  number  14191001-56,  in  accordance 
with  Jetstream  Alert  Service  Bulletin  J41- 
A26-007.  dated  December  13, 1996. 


(1)  If  the  data  on  any  hose  assembly  are  not 
identical  to  the  data  shown  on  either  Lal)el 

1  or  Label  2  of  Figure  2  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin,  no  further  action  is  required 
by  this  AD. 

(2)  If  the  data  on  any  hose  assembly  are 
identical  to  the  data  shown  in  either  Label  1 
or  Label  2  in  Figure  2  of  the  Accomplishment 
Instructions  of  the  alert  service  bulletin,  prior 
to  the  accumulation  of  60  flight  hours 
following  accomplishment  of  the  inspection 
required  by  paragraph  (a)  of  this  AD,  replace 
the  hose  assembly  with  a  new  hose  assembly 
that  has  different  data  on  the  identification 
label,  in  accordance  with  the  alert  service 
bulletin. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Standardization  Branch,  ANM-113,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Standardization 
Branch.  ANM-113. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Standardization  Branch, 
ANM-113. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  inspection  and  replacement  shall 
be  done  in  accordance  with  Jetstream  Alert 
Service  Bulletin  J41-A26-007,  dated 
December  13,  1996.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  AI(R)  American  Support,  Inc  , 
13850  Mclearen  Road.  Hemdon.  Virginia 
20171.  Copies  may  be  inspected  at  the  FAA. 
Transport  Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton.  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
July  31,  1997. 

Issued  in  Renton.  Washington,  on  July  9, 
1997. 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  97-18503  Filed  7-15-97;  8:45  am] 
BILUNG  CODE  4910-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclwt  No.  97-NM-123-AD;  Amendment 
39-10079;  AD  97-15-08] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737,  747,  757,  and  767  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  737, 
747,  757,  and  767  series  airplanes.  This 
action  requires  a  one-time  operational 
test  of  the  pilots'  seat  locks  and  the  seat 
tracks  to  ensile  that  the  seats  lock  in 
position  and  the  seat  tracks  are  aligned 
correctly;  and  re-alignment  of  the  seat 
traclcs,  if  necessary.  This  amendment  is 
prompted  by  reports  indicating  that  a 
pilot's  seat  slid  from  the  forward 
position  to  the  aft-most  position  during 
acceleration  and  take-off  of  the  airplane 
due  to  misalignment  of  the  seat  tracks. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  unconunanded 
movement  of  the  pilots'  seats  during 
acceleration  and  take-off  of  the  airplane, 
and  consequent  reduced  controllability 
of  the  airplane. 
DATES:  Effective  July  31,  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  July  31, 
1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  15,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
123-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattie,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Monica  Nemecek,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 


Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  telephone  (425)  227-2773; 
fax  (425) 227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  indicating  that  a 
pilot  seat  slid  to  the  aft-most  position 
diuing  acceleration  and  take-off  on  a 
Boeing  Model  737  series  airplane. 
Investigation  revealed  that  the  seat  track 
was  aligned  incorrectiy;  misalignment 
of  the  seat  tracks  can  occur  when  seat 
tracks  have  been  re-installed  or  replaced 
without  fully  testing  the  seat  lock 
mechanism.  Such  misalignment  of  the 
seat  tracks,  if  not  corrected,  could  result 
in  uncommanded  movement  of  the 
pilots'  crew  seats  diuing  acceleration 
and  take-off  of  the  airplane,  and 
consequent  reduced  controllability  of 
the  airplane. 

Similar  Models  Sub)ect  to  the  Unsafe 
Condition 

Lock  mechanisms  of  the  seat  tracks  of 
the  pilots'  seats  installed  on  Model  737 
series  airplanes  are  similar  to  those 
installed  on  Boeing  Model  747,  757,  and 
767  series  airplanes;  therefore,  all  of 
these  models  may  be  subject  to  this 
same  unsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
the  following  Boeing  Service  Bulletins, 
all  dated  December  19,  1996: 

•  737-25-1334  (for  Model  737  series 
airplanes); 

•  747-25-3132  (for  Model  747  series 
airplanes); 

•  757-25-0183  (for  Model  757  series 
airplanes);  and 

•  767-25-0244  (for  Model  767  series 
airplanes). 

These  service  bulletins  describe 
procedures  for  a  one-time  operational 
test  of  the  pilots'  seat  locks  and  the  seat 
tracks  to  ensure  that  the  seats  lock  in 
position  and  the  seat  tracks  are  aligned 
correctiy.  These  service  bulletins  also 
describe  procedures  to  re-align  the  seat 
tracks,  if  necessary. 

Additionally,  these  service  bulletins 
point  out  that  the  appropriate  Airplane 
Maintenance  Manuals  (AMM)  have  been 
revised  to  include  procediu^s  for 
accomplishing  continuing  operational 
tests  of  the  seat  locks,  and  re-alignment 
of  the  seat  tracks,  if  necessary.  The  one- 
time operational  test  of  the  pilots'  seat 
locks  and  seat  tracks,  and  re-aligiunent, 
if  necessary,  as  described  in  the  service 
bulletins,  along  with  continued 
accomplishment  of  those  procedures  in 
accordance  with  the  AMM,  will  prevent 
imcommanded  movement  of  the  pilots' 
seats  during  acceleration  and  take-off  of 
the  airplane. 


Explanation  of  the  Requirements  of  the 
Role 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  737, 
747,  757.  and  767  series  airplanes  of  the 
same  type  design,  this  AD  is  being 
issued  to  prevent  uncommanded 
movement  of  the  pilots'  seats  due  to 
misalignment  of  the  seat  tracks.  This  AD 
requires  a  one-time  operational  test  of 
the  pilots'  seat  locks  and  the  seat  tracks 
to  ensure  that  the  seats  lock  in  position 
and  that  the  seat  tracks  are  aligned 
correctly.  This  AD  also  requires  re- 
alignment of  the  seat  tracks,  if 
necessary.  The  actions  are  required  to  be 
accomplished  in  accordance  with  the 
applicable  service  bulletin  described 
previously. 

Determination  of  Rule's  Efifiective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  Ail  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
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submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-123-AT)."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  it  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety, 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U  S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-15-06     Boeing:  Amendment  39-10079. 
Docket  97-NM-123-AD. 
Applicability:  Model  737.  747.  757.  and 
767  series  airplanes  equipped  with  IPECO 


pilots'  seats;  as  listed  in  Boeing  Service 
Bulletins  737-25-1334,  747-25-3132.  757- 
25-0183.  and  767-25-0244;  all  dated 
December  19.  1996;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  uncommanded  movement  of 
the  pilots'  seats  during  acceleration  and  take- 
off of  the  airplane;  accomplish  the  following: 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  perform  a  one-time  operational 
test  of  the  pilots'  seats  and  the  seat  locks  to 
determine  that  the  lock  pin  of  the  seat  track 
fully  engages  in  all  lock  positions  of  the  seat 
track,  in  accordance  with  Boeing  Service 
Bulletin  737-25-1334  (for  Model  737  series 
airplanes),  747-25-3132  (for  Model  747 
series  airplanes).  757-25-0183  (for  Model 
757  series  airplanes),  or  767-25-0244  (for 
Model  767  series  airplanes);  all  dated 
December  19, 1996;  as  applicable. 

(1)  If  the  seat  lock  pin  fully  engages  in  all 
lock  positions  of  the  seat  track,  no  further 
action  is  required  by  this  AD. 

(2)  If  the  seat  lock  pin  does  not  fully  engage 
in  all  positions  of  the  seat  track,  prior  to 
further  flight,  re-align  the  seat  tracks,  in 
accordance  with  the  applicable  service 
bulletin  specified  in  paragraph  (a)  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  737-25-1334. 
dated  December  19.  1996;  Boeing  Service 
Bulletin  747-25-3132.  dated  December  19. 
1996;  Boeing  Service  Bulletin  757-25-0183. 
dated  December  19. 1996;  or  Boeing  Service 
Bulletin  767-25-0244,  dated  December  itt. 
1996.  This  incorporation  by  reference  was 


approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  Seattle,  Washington  98124- 
2207.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ren  ton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
July  31,  1997. 

Issued  in  Renton.  Washington,  on  July  9, 
1997. 

Darrell  M.  Pederson. 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  97-18502  Filed  7-15-97;  8:45  am] 
BIUJNG  CODE  401O-1VP 


INTERNATIONAL  TRADE 
COMMISSION 

19  CFR  Part  201 

Debt  Collection— Procedural  Rules  for 
Salary  Offset,  Administrative  Offset, 
and  Tax  Refund  Offset 

agency:  International  Trade 
Commission. 

ACTION:  Interim  rules  with  request  for 
comments. 


SUMMARY:  The  U.S.  International  Trade 
Commission  (the  Commission)  is 
issuing  interim  regulations  setting  forth 
procedures  for  the  collection  of  debts 
owed  the  Commission.  The  Debt 
Collection  Improvement  Act  of  1996.  as 
well  as  earlier  Federal  statutes  on  debt 
collection,  require  agencies  to 
promulgate  regulations  on  this  subject. 
In  these  interim  regulations,  the 
Commission  sets  forth  the  procedures  it 
plans  to  follow  in  collecting  debts 
through  salary  offset,  administrative 
offset,  and  tax  refund  offset. 

DATES:  These  regulations  are  effective 
July  16.  1997.  Comments  must  be 
submitted  on  or  before  September  15, 
1997. 

ADDRESSES:  Written  comments  (original 
and  14  copies)  may  be  submitted  to  the 
Secretary.  U.S.  International  Trade 
Commission.  500  E  Street.  SW.. 
Washington,  D.C.  20436. 

FOR  FURTHER  INFORMATION  CONTACT:  Gail 

S.  Usher,  Office  of  the  General  Counsel, 
telephone  (202)  205-3152.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202) 
205-1810. 
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SUPPLEMENTARY  INFORMATION: 
Background 

These  rules  take  into  account  changes 
to  the  law  made  by  the  Debt  Collection 
Improvement  Act  of  1996.  Moreover,  the 
rules  are  consistent  with  regulations  on 
salary  offset  promulgated  by  the  Office 
of  Personnel  Management  (5  CFR  part 
550,  subpart  K);  the  Federal  Claims 
Collection  Standards  (4  CFR  part  102); 
and  with  regulations  on  tax  refund 
offset  promulgated  by  the  Internal 
Revenue  Service  (26  CFR  301.6402-6). 

In  issuing  these  interim  regulations, 
in  addition  to  the  legal  authorities  cited 
herein,  the  Commission  is  acting 
pursuant  to  19  U.S.C.  1335  which 
authorizes  the  Commission  to  adopt 
such  reasonable  regulations  as  it  deems 
necessary  to  carry  out  its  functions  and 
duties. 

The  Commission  has  determined  that 
these  rules  are  interpretative  and  pertain 
to  agency  practice  and  procedure. 
Accordingly,  the  rules  are  not  subject  to 
the  notice  and  comment  requirements  of 
the  Administrative  Procedures  Act 
(APA).  5  U.S.C.  553(b).  Moreover,  the 
Commission  has  an  urgent  need  to  have 
regulations  in  place.  The  Commission 
has  outstanding  debts  that  it  seeks  to 
collect  through  offset.  As  a 
consequence,  the  rules  are  exempt  from 
the  notice  and  comment  requirements  of 
the  APA  for  the  additional  reason  that 
providing  the  notice  and  comment 
period  prior  to  having  effective 
regulations  in  place  would  not  be  in  the 
public  interest.  5  U.S.C.  553(b). 

For  the  same  reasons,  the  rules  can  be 
made  effective  immediately. 
Specifically,  the  fact  that  the  rules  are 
interpretative  and  pertain  to  agency 
practice  and  procedure  and  that  the 
Commission  has  an  urgent  need  to  have 
regulations  in  place  to  effect  offset  for 
debts  currently  pending  excepts  the 
agency  from  the  APA's  requirement  that 
rules  be  published  at  least  30  days 
before  their  effective  date.  5  U.S.C. 
553(d). 

While  no  notice  and  comment  period 
is  required  prior  to  the  issuance  of  the 
interim  rules,  the  Commission  does 
invite  comments  on  these  rules  which  it 
will  take  into  consideration  in 
promulgating  its  final  rules. 

Salary  OfEwt 

When  an  agency  determines  that  an 
employee  of  the  agency  is  indebted  to 
the  United  States,  or  when  the  agency 
is  notified  of  such  a  debt  by  another 
agency,  the  debt  may  be  collected  by 
deductions  from  the  current  pay 
account  of  the  individual.  5  U.S.C. 
5514(a)(1).  Salary  offset  is  a  form  of 
administrative  offset  governed  by  statute 
(5  U.S.C.  5514)  and  by  regulations 


issued  by  the  Office  of  Personnel 
Management  (5  CFR  part  550.  subpart 
K).  The  statute  (5  U.S.C.  5514(b)(1)) 
requires  agencies  to  promulgate  their 
own  regulations.  Before  final  regulations 
can  become  effective,  they  must  be 
approved  by  the  Office  of  Personnel 
Management  (5  CFR  550.1105(a)(1)). 

Administrative  OfiEset 

Pursuant  to  31  U.S.C.  3716.  an  agency 
may  collect  debts  owed  the  agency 
through  administrative  offset.  Under 
this  method  of  collection,  an  agency 
collects  a  debt  owed  to  it  by  an 
employee,  organization,  or  entity  by 
withholding  money  payable  by  the 
Government  or  held  by  the  Government 
for  the  debtor.  Generally,  the  offset  is 
accomplished  against  monies  other  than 
salaries.  Agencies  must  promulgate 
regulations  on  the  procedures  used  in 
administrative  offset.  4  CFR  102.3(b)(1). 

Tax  Refund  OfiEset 

Where  collection  by  salary  offset  or 
administrative  offset  is  not  feasible,  an 
agency  must  seek  to  recover  monies 
owed  the  agency  by  requesting  that  the 
Department  of  the  Treasury  (Treasury) 
reduce  a  tax  refund  to  a  debtor  by  the 
amount  of  the  debt  and  pay  such  monies 
to  the  agency.  31  U.S.C.  37'20A;  26  CFR 
301.6402-6.'The  IRS.  which  presently 
administers  this  program,  requires  that 
the  agency  promulgate  its  owm 
regulations  on  salary  offset, 
administrative  offset,  and  tax  refund 
offset.  26  CFR  301.6402-6(b).  (See  31 
U.S.C.  3720A(b)(4)). 

Executive  Order  12866 

These  interim  rules  are  not  classified 
as  "significant  rules"  under  Executive 
Order  12866  (58  FR  51735  (Oct.  4. 
1994))  because  they  will  not  result  in  (1) 
an  aifhual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  majbr  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal.  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 
Accordingly,  no  regulatory  impact 
assessment  is  required. 

Regulatory  Flexibility  Act 

Pursuant  to  5  U.S.C.  605(b),  the 
Commission  hereby  certifies  that  the 
rules  set  forth  in  this  notice  are  not 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities.  This  conclusion  is 
premised  on  the  past  experience  of  the 
Commission  of  rarely  having  debts 


owed  to  it.  Moreover,  those  debts  that 
have  been  owed  to  the  Commission 
have  generally  been  owed  by  individual 
persons,  not  business  entities. 

Contract  With  America  Advancement 
Act  of  1996 

Pursuant  to  the  Contract  With 
America  Advancement  Act  of  1996 
(Pub.  L.  104-121).  the  Commission  has 
submitted  a  report  to  the  General 
Accounting  Office  and  to  each  House  of 
Congress  describing  these  debt 
collection  regulations  and  attaching  the 
text  of  the  regulations. 

Paperwork  Reduction  Act 

These  interim  rules  are  not  subject  to 
section  3504(h)  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501)  since 
they  do  not  contain  any  new 
information  collection  requirements. 

List  of  Subfects  in  19  CFR  Part  201 

Administrative  practice  and 
procedure;  Debt  collection. 

For  the  reasons  set  out  in  the 
preamble,  the  U.S.  International  Trade 
Commission  hereby  amends  19  CFR  part 
201  by  adding  subpart  H  to  read  as 
follows: 

PART  201— RULES  OF  GENERAL 
APPLICATION 

Sk 

Sut>part  H — Debt  Collection 

201.201  Definitions. 

201.202  Purpose  and  scope  of  salary  and 
administrative  offset  rules. 

201.203  Delegation  of  authority. 

201.204  Salary  offset. 

201.205  Salary  adjustments. 

201.206  Administrative  offset. 

201.207  Administrative  offset  against 
amounts  payable  from  Civil  Service 
Retirement  and  Disability  Fund. 

201.208  Tax  refund  offset. 
Authority:  19  U.S.C.  1335;  5  U.S.C. 

5514(b)(1);  31  U.S.C.  3716(b);  31  U.S.C. 
3720A(b)(4):  4  CFR  102.3(b)(1);  26  CFR 
301.6402-6(b). 

§201.201    Definitions. 

Except  where  the  context  clearly 
indicates  otherwise  or  where  the  term  is 
defined  elsewhere  in  this  section,  the 
following  definitions  shall  apply  to  this 
subpart. 

(a)  Agency  means  a  department, 
agency,  court,  court  administrative 
office,  or  instrumentality  in  the 
executive,  judicial,  or  legislative  branch 
of  Government,  including  government 
corporations. 

(b)  CertificaUon  means  a  written 
statement  received  by  a  paying  agency 
from  a  creditor  agency  that  requests  the 
paying  agency  to  offset  the  salary  of  an 
employee  and  specifies  that  required 
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procedural  protections  have  been 
afforded  the  employee. 

(c)  Chairman  means  the  Chainnan  of 
the  Commission. 

(d)  Compromise  means  the  settlement 
or  forgiveness  of  a  debt. 

(e)  Creditor  agency  means  an  agency 
of  the  Federal  government  to  which  the 
debt  is  owed. 

(f)  Director  means  the  Director,  Office 
of  Finance  and  Budget  of  the 
Commission  or  an  official  designated  to 
act  on  the  Director's  behalf 

(g)  Disposable  pay  means  that  part  of 
current  basic  pay,  special  pay.  incentive 
pay,  retired  pay,  retainer  pay,  and,  in 
the  case  of  an  employee  not  entitled  to 
basic  pay.  other  authorized  pay, 
remaining  for  each  pay  period  after  the 
deduction  of  any  amount  required  by 
law  to  be  withheld.  The  Commission 
shall  allow  the  following  deductions  in 
determining  the  amount  of  disposable 
pay  that  is  subject  to  salary  offset: 

(1)  Federal  employment  taxes; 

(2)  Amounts  mandatorily  withheld  for 
the  United  States  Soldiers'  and 
Airmen's  Home; 

(3)  Fines  and  forfeiture  ordered  by  a 
court-martial  or  by  a  commanding 
officer; 

(4)  Amounts  deducted  for  Medicare; 

(5)  Federal,  state,  or  local  income 
taxes  to  the  extent  authorized  or 
required  by  law,  but  no  greater  than 
would  be  the  case  if  the  employee 
claimed  all  dependents  to  which  he  or 
she  is  entitled  and  such  additional 
amounts  for  which  the  employee 
presents  evidence  of  a  tax  obligation 
supporting  the  additional  withholding; 

(6)  Health  insurance  premiums; 

(7)  Normal  retirement  contributions, 
including  employee  contributions  to  the 
Thrift  Savings  Plan; 

(8)  Normal  life  insurance  premiums 
(e.g.,  Serviceman's  Group  Life  Insurance 
and  "Basic  Life"  Federal  Employee's 
Group  Life  Insurance  premiums),  not 
including  amounts  deducted  for 
supplementary  coverage. 

(h)  Employee  means  a  current 
employee  of  the  Commission  or  other 
agency,  including  a  current  member  of 
the  Armed  Forces  or  a  Reserve  of  the 
Armed  Forces  of  the  United  States. 

(i)  Federal  Claims  Collection 
Standards  (FCCS)  means  standards 
published  at  4  CFR  chapter  II. 

(j)  Hearing  official  means  an 
individual  responsible  for  conducting 
any  hearing  with  respect  to  the 
existence  or  amount  of  a  debt  claimed 
and  for  rendering  a  decision  on  the  basis 
of  such  hearing.  A  hetiring  official  may 
not  be  under  the  supervision  or  control 
of  the  Chairman  when  the  Commission 
is  the  creditor  agency  but  may  be  an 
administrative  law  judge. 


(k)  Notice  of  Intent  to  Offset  or  Notice 
of  Intent  means  a  written  notice  from  a 
creditor  agency  to  an  employee, 
organization,  or  entity  stating  that  the 
debtor  is  indebted  to  the  creditor  agency 
and  apprising  the  debtor  of  certain 
procedural  rights. 

(1)  Notice  of  Salary  Offset  means  a 
written  notice  from  the  paying  agency  to 
an  employee  after  a  certification  has 
been  issued  by  a  creditor  agency, 
informing  the  employee  that  salary 
offset  will  begin  at  the  next  officially 
established  pay  interval. 

(m)  Office  of  Finance  and  Budget 
means  the  Office  of  Finance  and  Budget 
of  the  Commission. 

(n)  Paying  agency  means  the  agency  of 
the  Federal  government  that  employs 
the  individual  who  owes  a  debt  to  an 
agency  of  the  Federal  government.  In 
some  cases,  the  Commission  may  be 
both  the  creditor  agency  and  the  paying 
agency. 

§  201 .202    Purpose  and  scope  of  salary  and 
administrative  offset  rules. 

(a)  Purpose.  The  purpose  of 
§§201.201  through  201.207  is  to 
implement  5  U.S.C.  5514,  31  U.S.C. 
3716.  and  31  U.S.C.  3720A  which 
authorize  the  collection  by  salary  offset, 
administrative  offset,  or  tax  refund 
offset  of  debts  owed  by  persons, 
organizations,  or  entities  to  the  Federal 
government.  Generally,  however,  a  debt 
may  not  be  collected  by  such  means  if 
it  has  been  outstanding  for  more  than 
ten  years  after  the  agency's  right  to 
collect  the  debt  first  accrued.  These 
proposed  regulations  are  consistent  with 
the  Office  of  Personnel  Management 
regulations  on  salary  offset,  codified  at 

5  CFR  part  550,  subpart  K,  and  with 
regulations  on  administrative  offset 
codified  at  4  CFR  part  102. 

(b)  Scope.  (1)  Sections  201.201  * 
through  201.207  establish  agency 
procedures  for  the  collection  of  certain 
debts  owed  the  Government. 

(2)  Sections  201.201  through  201.207 
apply  to  collections  by  the  Commission 
from: 

(i)  Federal  employees  who  are 
indebted  to  the  Commission; 

(ii)  Employees  of  the  Commission 
who  are  indebted  to  other  agencies;  and 

(iii)  Other  persons,  organizations,  or 
entities  that  are  indebted  to  the 
Commission. 

(3)  Sections  201.201  through  201.207 
do  not  apply: 

(i)  To  debts  or  claims  arising  under 
the  Internal  Revenue  Code  of  1986  (26 
U.S.C.  et  seq.).  the  Social  Security  Act 
(42  U.S.C.  301  et  seq.),  or  the  tariff  laws 
of  the  United  States; 

(ii)  To  a  situation  to  which  the 
Contract  Disputes  Act  (41  U.S.C.  601  et 
seq.)  applies;  or 


(iii)  In  any  case  where  collection  of  a 
debt  is  explicitly  provided  for  or 
prohibited  by  another  statute  (e.g..  travel 
advances  in  5  U.S.C.  4108). 

(4)  Nothing  in  §§  201.201  through 
201.207  precludes  the  compromise, 
suspension,  or  termination  of  collection 
actions  where  appropriate  under  the 
standards  implementing  the  Federal 
Claims  Collection  Act  (31  U.S.C.  3711  et 
seq.),  namely,  4  CFR  chapter  II. 

§  201 .203    Delegation  of  atltiortty. 

Authority  to  conduct  the  following 
activities  is  hereby  delegated  to  the 
Director: 

(a)  Initiate  and  effectuate  the 
administrative  collection  process; 

(b)  Accept  or  reject  compromise  offers 
and  suspend  or  terminate  collection 
actions  where  the  claim  does  not  exceed 
$100,000  or  such  higher  amount  as  the 
Chairman  may  from  time  to  time 
prescribe,  exclusive  of  interest,        ■* 
administrative  costs,  and  penalties  as 
provided  herein,  as  set  forth  in  31 
U.S.C.  3711(a)(2); 

(c)  Report  to  consumer  reporting 
agencies  certain  data  pertaining  to 
delinquent  debts; 

(d)  Use  ofeet  procedures  to  effectuate 
collection;  and 

(e)  Take  any  other  action  necessary  to 
facilitate  and  augment  collection  in 
accordance  with  the  policies  contained 
herein  and  as  otherwise  provided  by 
law. 

§  201 .204    Salary  offset 

(a)  Notice  requirements  before  offset 
where  the  Commission  is  the  creditor 
agency.  Deductions  under  the  authority 
of  5  U.S.C.  5514  will  not  be  made  unless 
the  Commission  provides  the  employee 
with  a  written  Notice  of  Intent  to  Offset 
a  minimum  of  30  calendar  days  before 
salary  offset  is  initiated.  The  Notice  of 
Intent  shall  state: 

(1)  That  the  Director  has  reviewed  the 
records  relating  to  the  claim  and  has 
determined  that  a  debt  is  owed; 

(2)  The  Director's  intention  to  collect 
the  debt  by  means  of  deduction  from  the 
employee's  current  disposable  pay 
account  until  the  debt  and  all 
accumulated  interest  is  paid  in  full; 

(3)  The  amount  of  the  debt  and  the 
facts  giving  rise  to  the  debt; 

(4)  A  repayment  schedule  that 
includes  the  amount,  frequency, 
proposed  beginning  date,  and  duration 
of  the  intended  deductions; 

(5)  The  opportunity  for  the  employee 
to  propose  an  alternative  written 
schedule  for  the  voluntary  repayment  of 
the  debt,  in  lieu  of  offset,  on  terms 
acceptable  to  the  Commission.  The 
employee  shall  include  a  justification  in 
the  request  for  the  alternative  schedule. 
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The  schedule  shall  be  agreed  to  and 
signed  by  both  the  employee  and  the 
Director; 

(6)  An  explanation  of  the 
Commission's  policy  concerning 
interest,  penalties,  and  administrative 
costs,  including  a  statement  that  such 
assessments  must  be  made  unless 
excused  in  accordance  with  the  Federal 
Claims  Collection  Standards; 

(7)  The  employee's  right  to  inspect 
and  copy  all  records  of  the  Commission 
not  exempt  from  disclosure  pertaining 
to  the  debt  claimed  or  to  receive  copies 
of  such  records  if  the  debtor  is  unable 
personally  to  inspect  the  records,  due  to 
geographical  or  other  constraints; 

(8)  The  name,  address,  and  telephone 
number  of  the  Director  to  whom 
requests  for  access  to  records  relating  to 
the  debt  must  be  sent; 

(9)  The  employee's  right  to  a  hearing 
conducted  by  an  impartial  hearing 
official  (an  administrative  law  judge  or 
other  hearing  official  not  under  the 
supervision  or  control  of  the  Chairman) 
with  respect  to  the  existence  and 
amount  of  the  debt  claimed  or  the 
repayment  schedule  (i.e.,  the  percentage 
of  disposable  pay  to  be  deducted  each 
pay  period),  so  long  as  a  request  is  filed 
by  the  employee  as  prescribed  in 
paragraph  (c)(1)  of  this  section; 

(10)  The  name,  address,  and 
telephone  number  of  the  Director  to 
whom  a  proposal  for  voluntary 
repayment  must  be  sent  and  who  may 
be  contacted  concerning  procedures  for 
requesting  a  hearing; 

(11)  The  method  and  deadline  for 
requesting  a  hearing; 

(12)  That  the  timely  filing  of  a  request 
for  a  hearing  on  or  before  the  1 5th 
calendar  day  following  receipt  of  the 
Notice  of  Intent  will  stay  the 
commencement  of  collection 
proceedings; 

(13)  The  name  and  address  of  the 
office  to  which  the  request  should  be 
sent; 

(14)  That  the  Commission  will  initiate 
certification  procedures  to  implement  a 
salary  offset  not  less  than  30  days  from 
the  date  of  receipt  of  the  Notice  of  Intent 
to  Offset,  unless  the  employee  files  a 
timely  request  for  a  hearing; 

(15)  That  a  final  decision  on  whether 
a  hearing  will  be  held  (if  one  is 
requested)  will  be  issued  at  the  earliest 
practical  date; 

(16)  That  any  knowingly  false  or 
frivolous  statements,  representations,  or 
evidence  may  subject  the  employee  to: 

(i)  Disciplinary  procedures 
appropriate  under  5  U.S.C.  Chapter  75, 
5  CFR  part  752,  or  any  other  applicable 
statutes  or  regulations; 


(ii)  Penalties  under  the  False  Claims 
Act,  31  U.S.C.  3729-3731,  or  under  any 
other  applicable  statutory  authority;  or 

(iii)  Criminal  penalties  under  18 
U.S.C.  286,  287.  1001,  and  1002  or 
under  any  other  applicable  statutory 
authority; 

(17)  Any  other  rights  and  remedies 
available  to  the  employee  under  statutes 
or  regulations  governing  the  program  for 
which  the  collection  is  being  made; 

(18)  That  unless  there  are  applicable 
contractual  or  statutory  provisions  to 
the  contrary,  amounts  paid  on  or 
deducted  from  debts  that  are  later 
waived  or  found  not  to  be  owed  to  the 
United  States  will  be  promptly  refunded 
to  the  employee;  and 

(19)  That  proceedings  with  respect  to 
such  debt  are  governed  by  5  U.S.C. 
5514. 

(b)  Review  of  Commission  records 
related  to  the  debt.  (1)  An  employee 
who  desires  to  inspect  or  copy 
Commission  records  related  to  a  debt 
owed  to  the  Commission  must  send  a 
letter  to  the  Director  as  designated  in  the 
Notice  of  Intent  requesting  access  to  the 
relevant  records.  The  letter  must  be 
received  in  the  office  of  the  Director 
within  1 5  calendar  days  after  the 
employee's  receipt  of  the  Notice  of 
Intent. 

(2)  In  response  to  a  timely  request 
submitted  by  the  debtor,  the  Director 
will  notify  the  employee  of  the  location 
and  time  when  the  employee  may 
inspect  and  copy  records  related  to  the 
debt. 

(3)  If  the  employee  is  unable 
personally  to  inspect  the  records,  due  to 
geographical  or  other  constraints,  the 
Director  shall  arrange  to  send  copies  of 
such  records  to  the  employee. 

(c)  Opportunity  for  a  hearing  where 
the  Commission  is  the  creditor 
agency. — (1)  Request  for  a  hearing,  (i) 
An  employee  who  requests  a  hearing  on 
the  existence  or  amount  of  the  debt  held 
by  the  Commission  or  on  the  offset 
schedule  proposed  by  the  Commission 
must  send  such  request  to  the  Director. 
The  request  for  a  hearing  must  be 
received  by  the  Director  on  or  before  the 
15th  calendar  day  following  receipt  by 
the  employee  of  the  notice. 

(ii)  The  employee  must  specify 
whether  an  oral  hearing  is  requested.  If 
an  oral  hearing  is  desired,  the  request 
should  explain  why  the  matter  caimot 
be  resolved  by  review  of  the 
documentary  evidence  alone.  The 
request  must  be  signed  by  the  employee 
and  must  fully  identify  and  explain 
with  reasonable  specificity  all  the  facts, 
evidence,  and  witnesses,  if  any.  that  the 
employee  believes  support  his  or  her 
position. 


(2)  Failure  to  timely  submit.  If  the 
employee  files  a  request  for  hearing  after 
the  expiration  of  the  15-calendar-day 
period  provided  for  in  paragraph  (c)(1) 
of  this  section,  the  Director  may  accept 
the  request  if  the  employee  can  show 
that  the  delay  was  the  result  of 
circumstances  beyond  his  or  her  control 
or  that  he  or  she  failed  to  receive  actual 
notice  of  the  filing  deadline. 

(3)  Obtaining  the  services  of  a  hearing 
official,  (i)  When  the  debtor  is  not  a 
Commission  employee  and  the 
Commission  cannot  provide  a  prompt 
and  appropriate  hearing  before  an 
administrative  law  judge  or  other 
hearing  official,  the  Commission  may 
request  a  hearing  official  from  an  agent 
of  the  paying  agency,  as  designated  in 

5  CFR  part  581,  appendix  A,  or  as 
otherwise  designated  by  the  paying 
agency. 

(ii)  When  the  debtor  is  a  Commission 
employee,  the  Commission  may  contact 
any  agent  of  another  agency,  as 
designated  in  5  CFR  part  581,  appendix 
A,  or  as  otherwise  designated  by  the 
agency,  to  request  a  hearing  official. 

(4)  Procedure,  (i)  Notice.  After  the 
employee  requests  a  hearing,  the 
hearing  official  shall  notify  the 
employee  of  the  form  of  the  hearing  to 
be  provided.  If  the  hearing  will  be  oral, 
the  notice  shall  set  forth  the  date,  time, 
and  location  of  the  hearing,  which  must 
occur  no  more  than  30  calendar  days 
after  the  request  is  received,  unless  the 
employee  requests  that  the  hearing  be 
delayed.  If  the  hearing  will  be 
conducted  by  examination  of 
documents,  the  employee  shall  be 
notified  within  30  calendar  days  that  he 
or  she  should  submit  evidence  and 
arguments  in  writing  to  the  hearing 
official. 

(ii)  Oral  hearing.  An  employee  who 
requests  an  oral  hearing  shall  be 
provided  an  oral  hearing  if  the  hearing 
official  determines  that  the  matter 
cannot  be  resolved  by  review  of 
documentary  evidence  alone  (e.g.,  when 
an  issue  of  credibility  or  veracity  is 
involved).  The  hearing  need  not  be  an 
adversarial  adjudication,  and  rules  of 
evidence  need  not  apply.  Witnesses 
who  testify  in  oral  hearings  shall  do  so 
under  oath  or  affirmation.  Oral  hearings 
may  take  the  form  of,  but  are  not  limited 
to: 

(A)  Informal  conferences  with  the 
hearing  official  in  which  the  employee 
and  agency  representative  are  given  full 
opportunity  to  present  evidence, 
witnesses,  and  argument; 

(B)  Informal  meetings  in  which  the 
hearing  examiner  interviews  the 
employee;  or 
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(C)  Formal  written  submissions 
followed  by  an  opportunity  for  oral 
presentation. 

(iii)  Documentary  hearing.  If  the 
hearing  official  determines  that  an  oral 
hearing  is  not  necessary,  he  or  she  shall 
make  the  determination  based  upon  a 
review  of  the  written  record. 

(iv)  Record.  The  hearing  official  shall 
maintain  a  summary  record  of  any 
hearing  conducted  under  this  section. 

(5)  Date  of  decision.  The  hearing 
official  shall  issue  a  written  opinion 
stating  his  or  her  decision,  based  upon 
all  evidence  and  information  developed 
at  the  hearing,  as  soon  as  practicable 
after  the  hearing,  but  not  later  than  60 
calendar  days  after  the  date  on  which 
the  request  was  received  by  the 
Commission,  unless  the  hearing  was 
delayed  at  the  request  of  the  employee, 
in  which  case  the  60  day  decision 
period  shall  be  extended  by  the  number 
of  days  by  which  the  hearing  was 
postponed.  The  decision  of  the  hearing 
official  shall  be  final. 

(6)  Content  of  decision.  The  written 
decision  shall  include: 

(i)  A  summary  of  the  facts  concerning 
the  origin,  nature,  and  amount  of  the 
debt; 

(ii)  The  hearing  official's  findings, 
analysis,  and  conclusions;  and 

(iii)  The  terms  of  any  repayment 
schedules,  if  applicable. 

(7)  Failure  to  appear.  If,  in  the 
absence  of  good  cause  shown  (e.g.. 
illness),  the  employee  or  the 
representative  of  the  Commission  fails 
to  appear,  the  hearing  official  shall 
proceed  with  the  hearing  as  scheduled, 
and  make  his  or  her  determination 
based  upon  the  oral  testimony  presented 
and  the  documentation  submitted  by 
both  parties.  At  the  request  of  both 
parties,  the  hearing  official  may 
schedule  a  new  hearing  date.  Both 
parties  shall  be  given  reasonable  notice 
of  the  time  and  place  of  this  new 
hearing. 

(d)  Certification  where  the 
Commission  is  the  creditor  agency.  (1) 
The  Director  shall  issue  a  certification 
in  all  cases  where: 

(i)  The  hearing  official  determines 
that  a  debt  exists:  or 

(ii)  The  employee  admits  the 
existence  and  amount  of  the  debt,  for 
example,  by  failing  to  request  a  hearing. 

(2)  The  certification  must  be  in 
writing  and  must  state: 

(i)  That  the  employee  owes  the  debt; 

(ii)  The  amount  and  basis  of  the  debt; 

(iii)  The  date  the  Govenunent's  right 
to  collect  the  debt  first  accrued; 

(iv)  That  the  Commission's 
regulations  have  been  approved  by  OPM 
pursuant  to  5  CFR  part  550,  subpart  K; 


(v)  If  the  collection  is  to  be  made  by 
lump-sum  payment,  the  amount  and 
date  such  payment  will  be  collected; 

(vi)  If  the  collection  is  to  be  made  in 
installments,  the  number  of  installments 
to  be  collected,  the  amount  of  each 
installment,  and  the  date  of  the  first 
installment,  if  a  date  other  than  the  next 
officially  established  pay  period;  and 

(vii)  The  date  the  employee  was 
notified  of  the  debt,  the  action(s)  taken 
pursuant  to  the  Commission's 
regulations,  and  the  dates  such  actions 
were  taken. 

(e)  Voluntary  repayment  agreements 
as  alternative  to  salary  offset  where  the 
Commission  is  the  creditor  agency.  (1) 
In  response  to  a  Notice  of  Intent,  an 
employee  may  propose  to  repay  the  debt 
in  accordance  with  scheduled 
installment  payments.  Any  employee 
who  wishes  to  repay  a  debt  without 
salary  offset  shall  submit  in  writing  a 
proposed  agreement  to  repay  the  debt. 
The  proposal  shall  set  forth  a  proposed 
repayment  schedule.  Any  proposal 
under  paragraph  (e)  of  this  section  must 
be  received  by  the  Director  within  15 
calendar  days  after  receipt  of  the  Notice 
of  Intent. 

(2)  In  response  to  a  timely  proposal  by 
the  debtor,  the  Director  shall  notify  the 
employee  whether  the  employee's 
proposed  written  agreement  for 
repayment  is  acceptable.  It  is  within  the 
discretion  of  the  Director  to  accept, 
reject,  or  propose  to  the  debtor  a 
modification  of  the  proposed  repayment 
agreement. 

(3)  If  the  Director  decides  that  the 
proposed  repayment  agreement  is 
unacceptable,  the  employee  shall  have 
15  calendar  days  from  the  date  he  or  she 
received  notice  of  the  decision  in  which 
to  file  a  request  for  a  hearing. 

(4)  If  the  Director  decides  that  the 
proposed  repayment  agreement  is 
acceptable  or  the  debtor  agrees  to  a 
modification  proposed  by  the  Director, 
the  agreement  shall  be  put  in  writing 
and  signed  by  both  the  employee  and 
the  Director. 

(f)  Special  review  where  the 
Commission  is  the  creditor  agency.  (1) 
An  employee  subject  to  salary  offset  or 
a  voluntary  repayment  agreement  may, 
at  any  time,  request  a  special  review  by 
the  Director  of  the  amount  of  the  salary 
offset  or  voluntary  payment,  based  on 
materially  changed  circumstances, 
including,  but  not  limited  to, 
catastrophic  illness,  divorce,  death,  or 
disability. 

(2)  In  determining  whether,  as  a  refult 
of  materially  changed  circumstances,  an 
offset  would  prevent  the  employee  from 
meeting  essential  subsistence  expenses 
(costs  incurred  for  food,  housing, 
clothing,  transportation,  and  medical 


care),  the  employee  shall  submit  to  the 
Director  a  detailed  statement  and 
supporting  documents  for  the  employee, 
his  or  her  spouse,  and  dependents 
indicating: 

(i)  Income  from  all  sources; 

(ii)  Assets; 

(iii)  Liabilities; 

(iv)  Number  of  dependents; 

(v)  Expenses  for  food,  housing, 
clothing,  and  transportation; 

(vi)  Medical  expenses;  and 

(vii)  Exceptional  expenses,  if  any. 

(3)  If  the  employee  requests  a  special 
review  under  paragraph  (f)  of  this 
section,  the  employee  shall  file  an 
alternative  proposed  offset  or  payment 
schedule  and  a  statement,  with 
supporting  documents,  showing  why 
the  current  salary  offset  or  payments 
result  in  extreme  financial  hardship  to 
the  employee. 

(4)  Trie  Director  shall  evaluate  the 
statement  and  supporting  documents 
and  determine  whether  the  original 
offset  or  repayment  schedule  imposes 
extreme  financial  hardship  on  the 
employee.  The  Director  shall  notify  the 
employee  in  writing  within  30  calendar 
days  of  such  determination,  including, 
if  appropriate,  his  or  her  acceptance  of 
a  revised  offset  or  payment  schedule. 

(5)  If  the  special  review  results  in  a 
revised  offset  or  repayment  schedule, 
the  Director  shall  provide  a  new 
certification  to  the  paying  agency. 

(g)  Notice  of  salary  offset  where  the 
Commission  is  the  paying  agency.  (1) 
Upon  issuance  of  a  proper  certification 
by  the  Director  (for  debts  owed  to  the 
Commission)  or  upon  receipt  of  a  proper 
certification  from  another  creditor 
agency,  the  Office  of  Finance  and 
Budget  shall  send  the  employee  a 
written  notice  of  salary  offset.  Such 
notice  shall  advise  the  employee: 

(i)  Of  the  certification  that  has  been 
issued  by  the  Director  or  received  from 
another  creditor  agency; 

(ii)  Of  the  amount  of  the  debt  and  of 
the  deductions  to  be  made;  and 

(iii)  Of  the  initiation  of  salary  offset  at 
the  next  officially  established  pay 
interval  or  as  otherwise  provided  for  in 
the  certification. 

(2)  The  Office  of  Finance  and  Budget 
shall  provide  a  copy  of  the  notice  to  the 
creditor  agency  and  advise  such  agency 
of  the  dollar  amount  to  be  offset  and  the 
pay  period  when  the  offset  will  begin. 

(h)  Procedures  for  salary  offset  where 
the  Commission  is  the  paying  agency. — 
(1)  Generally,  (i)  The  Director  shall 
coordinate  salary  deductions  under  this 
section. 

(ii)  The  Director  shall  determine  the 
amount  of  an  employee's  disposable  pay 
and  the  amount  of  the  salary  offset 
subject  to  the  requirements  in  this 
paragraph. 
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(iii)  Deductions  shall  begin  the  pay 
period  following  the  issuance  of  the 
certification  by  the  Director  or  the 
receipt  by  the  Office  of  Finance  and 
Budget  of  the  certification  from  another 
agency  or  as  soon  thereafter  as  possible. 

(2)  Types  of  collection. — (i)  Lump-sum 
payment.  If  the  amount  of  the  debt  is 
equal  to  or  less  than  15  percent  of  the 
employee's  disposable  pay,  such  debt 
ordinarily  will  be  collected  in  one 
lump-sum  payment. 

(ii)  Installment  deductions. 
Installment  deductions  will  be  made 
over  a  period  not  greater  than  the 
anticipated  period  of  employment.  The 
size  and  frequency  of  installment 
deductions  will  bear  a  reasonable 
relation  to  the  size  of  the  debt  and  the 
employee's  ability  to  pay.  However,  the 
amount  deducted  for  any  pay  period 
will  not  exceed  15  percent  of  the 
disposable  pay  from  which  the 
deduction  is  made  unless  the  employee 
has  agreed  in  writing  to  the  deduction 
of  a  greater  amount.  The  installment 
payment  should  normally  be  sufficient 
in  size  and  frequency  to  liquidate  the 
debt  in  no  more  than  three  years. 
Installment  payments  of  less  than  $50 
should  be  accepted  only  in  the  most 
unusual  circumstances. 

(iii)  Lump-sum  deductions  from  final 
check.  In  order  to  liquidate  a  debt,  a 
lump-sum  deduction  exceeding  15 
percent  of  disposable  pay  may  be  made 
pursuant  to  31  U.S.C.  3716  from  any 
final  salary  payment  due  a  former 
employee,  whether  the  former  employee 
was  separated  voluntarily  or 
involuntarily. 

(iv)  Lump-sum  deductions  from  other 
sources.  Whenever  an  employee  subject 
to  salary  offset  is  separated  from  the 
Commission,  and  the  balance  of  the  debt 
cannot  be  liquidated  by  offset  of  the 
final  salary  check,  the  Commission, 
pursuant  to  31  U.S.C.  3716,  may  offset 
any  later  payments  of  any  kind  to  the 
former  employee  to  collect  the  balance 
of  the  debt. 

(3)  Multiple  debts.  Where  two  or  more 
creditor  agencies  are  seeking  salary 
offset,  or  where  two  or  more  debts  are 
owed  to  a  single  creditor  agency,  the 
Office  of  Finance  and  Budget  may.  at  its 
discretion,  determine  whether  one  or 
more  debts  should  be  offset 
simultaneously  within  the  15  percent 
limitation. 

(4)  Order  of  precedence  for  recovery 
of  debts  owed  the  Government,  (i)  For 
Commission  employees,  subject  to 
paragraph  (h)(3)  of  this  section  and 
(paragraph  (h)(4)(ii)  of  this  section, 
offsets  to  recover  debts  owed  the  United 
States  Government  shall  be  made  from 
disposable  pay  in  the  following  order  of 
precedence: 


(A)  Indebtedness  due  the 
Commission; 

(B)  Indebtedness  due  other  agencies, 
(ii)  In  the  event  that  a  debt  to  the 

Commission  is  certified  while  an 
employee  is  subject  to  salary  offset  to 
repay  another  agency,  the  Office  of 
Finance  and  Budget  may.  at  its 
discretion,  determine  whether  the  debt 
to  the  Commission  should  be  repaid 
before  the  debt  to  the  other  agency, 
repaid  simultaneously,  or  repaid  after 
the  debt  to  the  other  agency. 

(iii)  A  levy  pursuant  to  the  Internal 
Revenue  Code  of  1986  shall  take 
precedence  over  other  deductions  under 
this  section,  as  provided  in  5  U.S.C. 
5514(d). 

(i)  Coordinating  salary  offset  with 
other  agencies. — (1)  Responsibility  of 
the  Commission  as  the  creditor  agency. 
(i)  The  Director  shall  be  responsible  for: 

(A)  Arranging  for  a  hearing  upon 
proper  request  by  a  Federal  employee; 

(B)  Preparing  the  Notice  of  Intent  to 
Offset  consistent  with  the  requirements 
of  paragraph  (a)  of  this  section; 

iC)  Obtaining  hearing  officials  from 
other  agencies  pursuant  to  paragraph 
(c)(3)  of  this  section;  and 

(D)  Ensuring  that  each  certification  of 
debt  is  sent  to  a  paying  agency  pursuant 
to  paragraph  (d)(2)  of  this  section. 

(^ii)  Upon  completion  of  the 
procedures  established  in  paragraphs  (a) 
through  (f)  of  this  section,  the  Director 
shall  submit  a  certified  debt  claim  and 
an  installment  agreement  or  other 
instruction  on  the  payment  schedule,  if 
applicable,  to  the  employee's  paying 
agency. 

(iii)  If  the  employee  is  in  the  process 
of  separating  from  Government 
employment,  the  Commission  shall 
submit  its  debt  claim  to  the  employee's 
paying  agency  for  collection  by  lump- 
sum deduction  from  the  employee's 
final  check.  The  paying  agency  shall 
certify  the  total  amount  of  its  collection 
and  furnish  a  copy  of  the  certification  to 
the  Commission  and  to  the  employee. 

(iv)  If  the  employee  is  already 
separated  and  all  payments  due  from  his 
or  her  former  paying  agency  have  been 
paid,  the  Commission  may,  unless 
otherwise  prohibited,  request  that 
money  due  and  payable  to  the  employee 
from  the  Federal  Government  be 
administratively  offset  to  collect  the 
debt. 

(v)  When  an  employee  transfers  to 
another  paying  agency,  the  Commission 
shall  not  repeat  the  procedures 
described  in  paragraphs  (a)  through  (f) 
of  this  section  in  order  to  resume 
collecting  the  debt.  Instead,  the 
Commission  shall  review  the  debt  upon 
receiving  the  former  paying  agency's 
notice  of  the  employee's  transfer  and 


shall  ensure  that  collection  is  resumed 
by  the  new  paying  agency. 

(2)  Responsibility  of  the  Commission 
as  the  paying  agency. — (i)  Complete 
claim.  When  the  Commission  receives  a 
certified  claim  from  a  creditor  agency, 
the  employee  shall  be  given  written 
notice  of  the  certification,  the  date 
salary  offset  will  begin,  and  the  emiount 
of  the  periodic  deductions.  Deductions 
shall  be  scheduled  to  begin  at  the  next 
officially  established  pay  interval  or  as 
otherwise  provided  for  in  the 
certification. 

(ii)  Incomplete  claim.  When  the 
Commission  receives  an  incomplete 
certification  of  debt  from  a  creditor 
agency,  the  Commission  shall  return  the 
debt  claim  with  notice  that  procedures 
under  5  U.S.C.  5514  and  5  CFR 
550.1104  must  be  followed  and  that  a 
properly  certified  debt  claim  must  be 
received  before  action  will  be  taken  to 
collect  from  the  employee's  current  pay 
account. 

(iii)  Review.  The  Commission  is  not 
authorized  to  review  the  merits  of  the 
creditor  agency's  determination  with 
respect  to  the  amount  or  validity  of  the 
debt  certified  by  the  creditor  agency 

(iv)  Employees  who  transfer  from  one 
paying  agency  to  another  agency.  If. 
after  the  creditor  agency  has  submitted 
the  debt  claim  to  the  Commission,  the 
employee  transfers  to  an  agency  outside 
the  Commission  before  the  debt  is 
collected  in  full,  the  Commission  must 
certify  the  total  amount  collected  on  the 
debt.  One  copy  of  the  certification  shall 
be  furnished  to  the  employee  and  one 
copy  shall  be  sent  to  the  creditor  agency 
along  with  notice  ot  the  employee's 
transfer.  If  the  Commission  is  aware  that 
the  employee  is  entitled  to  payments 
from  the  Civil  Service  Retirement  and 
Disability  Fund,  or  other  similar 
payments,  it  must  provide  written 
notification  to  the  agency  responsible 
for  making  such  payments  that  the 
debtor  owes  a  debt  (including  the 
amount)  and  that  the  requirements  set 
forth  herein  and  in  the  Office  of 
Personnel  Management's  regulation  (5 
CFR  part  550)  have  been  fully  met. 

(j)  Interest,  Penalties,  and 
Administrative  Costs.  Where  the 
Commission  is  the  creditor  agency,  it 
shall  assess  interest,  penalties,  and 
administrative  costs  pursuant  to  31 
U.S.C.  3717  and  4  CFR  102.13. 

(k)  Refunds.  (1)  Where  the 
Commission  is  the  creditor  agency,  it 
shall  promptly  refund  any  amount 
deducted  under  the  authority  of  5  U.S.C. 
5514  when: 

(i)  The  debt  is  compromised  or 
otherwise  found  not  to  be  owing  to  the 
United  States;  or 
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(ii)  An  administrative  or  judicial  order 
directs  the  Commission  to  make  a 
refund. 

(2)  Unless  required  by  law  or  contract, 
refunds  under  this  paragraph  (k)  shall 
not  bear  interest. 

(1)  Request  from  a  creditor  agency  for 
the  services  of  a  hearing  official.  (1)  The 
Commission  may  provide  a  hearing 
official  upon  request  of  the  creditor 
agency  when  the  debtor  is  employed  by 
the  Commission  and  the  creditor  agency 
cannot  provide  a  prompt  and 
appropriate  hearing  before  a  hearing 
official  furnished  pursuant  to  another 
lawful  arrangement. 

(2)  The  Commission  may  provide  a 
hearing  official  upon  request  of  a 
creditor  agency  when  the  debtor  works 
for  the  creditor  agency  and  that  agency 
carmot  arrange  for  a  hearing  official. 

(3)  The  Director  shall  arrange  for 
qualified  personnel  to  serve  as  hearing 
officials. 

(4)  Services  rendered  under  this 
paragraph  (1)  shall  be  provided  on  a 
fully  reimbursable  basis  pursuant  to  31 
U.S.C.  1535. 

(la)  Non-waiver  of  rights  by  payments. 
A  debtor's  payment,  whether  voluntary 
or  involuntary,  of  all  or  any  portion  of 
a  debt  being  collected  pursuant  to  this 
section  shall  not  be  construed  as  a 
waiver  of  any  rights  that  the  debtor  may 
have  under  any  statute,  regiilation,  or 
contract  except  as  otherwise  provided 
by  law  or  contract. 

(n)  Exception  to  due  process 
procedures.  The  procedures  set  forth  in 
this  section  shall  not  apply  to 
adjustments  described  in  5  U.S.C. 
5514(a)(3). 

§  201 .205    Salary  adjustments. 

Any  negative  adjustment  to  pay 
arising  out  of  an  employee's  election  of 
coverage,  or  a  change  in  coverage,  under 
a  Federal  benefits  program  requiring 
periodic  deductions  from  pay  shall  not 
be  considered  collection  of  a  "debt"  for 
the  purposes  of  this  section  if  the 
amount  to  be  recovered  was 
accumulated  over  four  pay  periods  or 
less.  In  such  cases,  the  Commission 
need  not  comply  with  §  201.204,  but  it 
will  provide  a  clear  and  concise 
statement  in  the  employee's  earnings 
statement  advising  the  employee  of  the 
previous  overpayment  at  the  time  the 
adjustment  is  made. 

§  201 .206    Administrative  offset 

(a)  Collection.  The  Director  may 
collect  a  claim  pursuant  to  31  U.S.C. 
3716  froip  a  person,  organization,  or 
entity  other  than  an  agency  of  the 
United  States  Government  by 
administrative  offset  of  monies  payable 
by  the  Government.  Collection  by 


administrative  offset  shall  be 
undertaken  where  the  claim  is  certain  in 
amoimt,  where  offset  is  feasible  and 
desirable  and  not  otherwise  prohibited, 
where  the  applicable  statute  of 
limitations  has  not  expired,  and  where 
the  offset  is  in  the  best  interest  of  the 
United  States. 

(b)  Offset  prior  to  completion  of 
procedures.  Prior  to  the  completion  of 
the  procedures  described  in  paragraph 
(c)  of  this  section,  the  Commission  may 
effect  offset  if: 

(1)  Failure  to  offset  would 
substantially  prejudice  the 
Commission's  ability  to  collect  the  debt; 
and 

(2)  The  time  before  the  payment  is  to 
be  made  does  not  reasonably  permit 
completion  of  the  procedures  described 
in  paragraph  (c)  of  this  section.  Such 
prior  offsetting  shall  be  followed 
promptly  by  the  completion  of  the 
procedures  described  in  paragraph  (c)  of 
this  section. 

(c)  Debtor's  rights.  (1)  Unless  the 
procedures  described  in  paragraph  (b)  of 
this  section  are  used,  prior  to  collecting 
any  claim  by  administrative  offset  or 
referring  such  claim  to  another  agency 
for  collection  through  administrative 
ofEset.  the  Director  shall  provide  the 
debtor  with  the  following: 

(i)  Written  notification  of  the  natiu^ 
and  amount  of  the  claim,  the  intention 
of  the  Director  to  collect  the  claim 
through  administrative  offset,  and  a 
statement  of  the  rights  of  the  debtor 
under  this  paragraph; 

(ii)  An  opportumty  to  inspect  and 
copy  the  records  of  the  Conunission  not 
exempt  6t)m  disclosure  with  respect  to 
the  claim; 

(iii)  An  opportunity  to  have  the 
Commission's  determination  of 
indebtedness  reviewed  by  the  Director. 
Any  request  for  review  by  the  debtor 
shall  be  in  writing  and  be  submitted  to 
the  Commission  within  30  calendar 
days  of  the  date  of  the  notice  of  the 
ofbet.  The  Director  may  waive  the  time 
limit  for  requesting  review  for  good 
cause  shown  by  the  debtor.  The 
Commission  shall  provide  the  debtor 
with  a  reasonable  opportunity  for  an 
oral  hearing  when: 

(A)  An  applicable  statute  authorizes 
or  requires  the  Commission  to  consider 
waiver  of  the  indebtedness  involved,  the 
debtor  requests  waiver  of  the 
indebtedness,  and  the  waiver 
determination  turns  on  an  issue  of 
credibility  or  veracity;  or 

(B)  The  debtor  requests 
reconsideration  of  the  debt  and  the 
Commission  determines  that  the 
question  of  the  indebtedness  cannot  be 
resolved  by  review  of  the  documentary 
evidence,  for  example,  when  the 


validity  of  the  debt  turns  on  an  issue  of 
credibility  or  veracity.  Unless  otherwise 
required  by  law,  an  oral  hearing  under 
this  section  is  not  required  to  be  a 
formal  evidentiary  hearing,  although  the 
Commission  shall  document  all 
significant  matters  discussed  at  the 
hearing.  In  those  cases  where  an  oral 
hearing  is  not  required  by  this  section, 
the  Commission  shall  nevertheless 
accord  the  debtor  a  "paper  hearing," 
(i.e.,  the  Commission  will  make  its 
determination  on  the  request  for  waiver 
or  reconsideration  based  upon  a  review 
of  the  written  record);  and 

(iv)  An  opportunity  to  enter  into  a 
written  agreement  for  the  repayment  of 
the  amount  of  the  claim  at  the  discretion 
of  the  Commission. 

(2)  If  the  procedures  described  in 
paragraph  (b)  of  this  section  are 
employed,  the  procedures  described  in 
this  paragraph  shall  be  effected  after 
offset. 

(d)  Interest.  Pursuant  to  31  U.S.C. 
3717  and  4  CFR  102.3,  the  Commission 
shall  assess  interest,  penalties  and 
administrative  costs  on  debts  owed  to 
the  United  States.  The  Commission  is 
authorized  to  assess  interest  and  related 
charges  on  debts  that  are  not  subject  to 
31  U.S.C.  3717  to  the  extent  authorized 
under  the  common  law  or  other 
applicable  statutory  authority. 

(e)  Refunds.  Amounts  recovered  by 
offset  but  later  found  not  to  be  owed  to 
the  Government  shall  be  prompUy 
refunded. 

(f)  Requests  for  offset  to  other  Federal 
agencies.  The  Director  may  request  that 
a  debt  owed  to  the  Commission  be 
administratively  offset  against  funds 
due  and  payable  to  a  debtor  by  another 
Federal  agency.  In  requesting 
administrative  offset,  the  Commission, 
as  creditor,  will  certify  in  writing  to  the 
Federal  agency  holding  funds  of  the 
debtor: 

(1)  That  the  debtor  owes  the  debt; 

(2)  The  amount  and  basis  of  the  debt; 
and 

(3)  That  the  Commission  has 
complied  with  the  requirements  of  its 
own  administrative  offset  regulations 
and  the  applicable  provisions  of  4  CFR 
part  102  with  respect  to  providing  the 
debtor  with  due  process. 

(g)  Requests  for. off  set  from  other 
Federal  agencies.  Any  Federal  agency 
may  request  that  funds  due  and  payable 
to  its  debtor  by  the  Commission  be 
administratively  offset  in  order  to 
collect  a  debt  owed  to  such  Federal 
agency  by  the  debtor.  The  Commission 
shall  initiate  the  requested  offset  only 
upon: 

(1)  Receipt  of  written  certification 
from  the  creditor  agency: 
(i)  That  the  debtor  owes  the  debt; 
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(ii)  The  amount  and  basis  of  the  debt; 

(iii)  That  the  agency  has  prescribed 
regulations  for  the  exercise  of 
administrative  offset;  and 

(iv)  That  the  agency  has  complied 
with  its  own  administrative  offset 
regulations  and  with  the  applicable 
provisions  of  4  CFR  part  102,  including 
providing  any  required  hearing  or 
review. 

(2)  A  determination  by  the 
Commission  that  collection  by  offset 
against  funds  payable  by  the 
Commission  would  be  in  the  best 
interest  of  the  United  States  as 
determined  by  the  facts  and 
circumstances  of  the  particular  case  and 
that  such  offset  would  not  otherwise  be 
contrary  to  law. 

§  201 .207    Administrative  offset  against 
amounts  payabie  from  Civil  Service 
Retirement  and  Dlsat>ility  Fund 

(a)  Unless  otherwise  prohibited  by 
law,  the  Commission  may  request  that 
moneys  which  are  due  and  payable  to 
a  debtor  from  the  Civil  Service 
Retirement  and  Disability  Fund  be 
administratively  offset  in  reasonable 
amounts  in  order  to  collect  in  one  full 
payment  or  a  minimal  number  of 
payments  debt  owed  to  the  Commission 
by  the  debtor.  Such  requests  shall  be 
made  to  the  appropriate  officials  of  the 
Office  of  Personnel  Management  in 
accordance  with  such  regulations  as 
may  be  prescribed  by  the  Director  of 
that  Office. 

(b)  When  making  a  request  for 
administrative  offset  under  paragraph 
(a)  of  this  section,  the  Commission  shall 
include  a  written  certification  that: 

(1)  The  debtor  owes  the  Commission 
a  debt,  including  the  amount  of  the 
debt; 

(2)  The  Commission  has  complied 
with  the  applicable  statutes,  regulations, 
and  procedures  of  the  Office  of 
Personnel  Management;  and 

(3)  The  Commission  has  complied 
with  the  requirements  of  4  CFR  102.3, 
including  any  required  hearing  or 
review. 

(c)  Once  the  Commission  decides  to 
request  administrative  offset  under 
paragraph  (a)  of  this  section,  it  shall 
make  the  request  as  soon  as  practical 
after  completion  of  the  applicable 
procedures.  This  will  satisfy  any 
requirement  that  offset  be  initiated  prior 
to  expiration  of  the  applicable  statute  of 
limitations.  At  such  time  as  the  debtor 
makes  a  claim  for  payments  from  the 
Fund,  if  at  least  a  year  has  elapsed  since 
the  offset  request  was  originally  made, 
the  debtor  shall  be  permitted  to  offer  a 
satisfactory  repayment  plan  in  lieu  of 
offset  upon  establishing  that  changed 


financial  circumstances  would  render 
the  offset  unjust. 

(d)  If  the  Commission  collects  part  or 
all  of  the  debt  by  other  means  before 
deductions  are  made  or  completed 
piusuant  to  paragraph  (a)  of  this  section, 
the  Commission  shall  act  prompUy  to 
modify  or  terminate  its  request  for  offset 
under  paragraph  (a)  of  this  section. 

§201.208    Tax  refund  offset 

(a)  Scope.  The  provisions  of  26  U.S.C. 
6402(d)  and  31  U.S.C.  3720A  authorize 
the  Secretary  of  the  Treasury  to  offset  a 
delinquent  debt  owed  to  the  United 
States  Government  from  the  tax  refund 
due  a  taxpayer  when  other  collection 
efforts  have  failed  to  recover  the  amount 
due. 

(b)  Definitions. — (1)  Debt.  Debt  means 
money  owed  by  an  individual, 
organization  or  entity  frum  sources 
which  include  loans  insured  or 
guaranteed  by  the  United  States  and  all 
other  amounts  due  the  United  States 
from  fees,  leases,  services, 
overpayments,  civil  and  criminal 
penalties,  damages,  interest,  fines, 
administrative  costs,  and  all  other 
similar  sources.  A  debt  becomes  eligible 
for  tax  refund  offset  procedures  if: 

(i)  It  cannot  currently  be  collected 
pursuant  to  the  salary  offset  procedures 
of  5  U.S.C.  5514(a)(1); 

(ii)  the  debt  is  ineligible  for 
administrative  offset  under  31  U.S.C. 
3716(a)  by  reason  of  31  U.S.C.  3716(c)(2) 
or  caimot  currently  be  collected  by 
administrative  offset  under  31  U.S.C. 
3716(a);  and 

(iii)  the  requirements  of  this  section 
are  otherwise  satisfied. 

(2)  Dispute.  A  dispute  is  a  written 
statement  supported  by  documentation 
or  other  evidence  that  all  or  part  of  an 
alleged  debt  is  not  past  due  or  legally 
enforceable,  that  the  amount  is  not  the 
amount  currently  owed,  that  the 
outstanding  debt  has  been  satisfied,  or, 
in  the  case  of  a  debt  reduced  to 
judgment,  that  the  judgment  has  been 
satisfied  or  stayed. 

(3)  Notice.  Notice  means  the 
information  sent  to  the  debtor  pursuant 
to  §  201.208(d).  The  date  of  the  notice  is 
the  date  shown  on  the  notice  letter  as  its 
date  of  issuance. 

(4)  Past  due.  All  judgment  debts  are 
past  due  for  purposes  of  this  section. 
Such  debts  remain  past  due  until  paid 
in  hill. 

(c)  The  Commission  may  refer  any 
past  due,  legally  enforceable  non- 
judgment  debt  of  an  individual, 
organization  or  entity  to  Treasury  for 
offset  if  the  Commission's  or  the 
referring  agency's  rights  of  action 
accrued  more  than  three  months  but  less 
than  ten  years  before  the  offset  is  made. 


Debts  reduced  to  judgment  may  be 
referred  at  any  time.  Debts  in  amounts 
lower  than  $25.00  are  not  subject  to 
referral. 

(d)  The  Commission  will  provide  the 
debtor  with  written  notice  of  its  intent 
to  offset  before  initiating  the  offset. 
Notice  will  be  mailed  to  the  debtor  at 
the  current  address  of  the  debtor,  as 
determined  from  information  obtained 
from  the  IRS  pursuant  to  26  U.S.C. 
6103(m)(2),  (4),  (5)  or  from  information 
regarding  the  debt  maintained  by  the 
Commission.  The  notice  sent  to  the 
debtor  will  state  the  amount  of  the  debt 
and  inform  the  debtor  that: 

(1)  The  debt  is  past  due; 

(2)  The  Commission  intends  to  refer 
the  debt  to  Treasury  for  offset  from  tax 
refunds  that  may  be  due  to  the  taxpayer; 

(3)  The  Commission  intends  to 
provide  information  concerning  the 
delinquent  debt  exceeding  $100  to  a 
consiuner  reporting  bureau  unless  such 
debt  has  already  been  disclosed;  and 

(4)  The  debtor  has  65  calendar  days 
from  the  date  of  notice  in  which  to 
present  evidence  that  all  or  part  of  the 
debt  is  not  past  due,  that  the  amount  is 
not  the  amount  currently  owed,  that  the 
outstanding  debt  has  been  satisfied,  or, 
if  a  judgment  debt,  that  the  debt  has 
been  satisfied,  or  stayed,  before  the  debt 
is  reported  to  a  consumer  reporting 
agency,  if  applicable,  and  referred  to 
Treasury  for  offset  from  tax  refunds. 

(e)  If  the  debtor  neither  pays  the 
amount  due  nor  presents  evidence  that 
the  amount  is  not  past  due  or  is  satisfied 
or  stayed,  the  Commission  will  report 
the  debt  to  a  consumer  reporting  agency 
at  the  end  of  the  notice  period,  if 
applicable,  and  refer  the  debt  to 
Treasur)'  for  offset  from  the  taxpayer's 
federal  tax  refund.  The  Commission 
shall  certify  to  Treasury  that  reasonable 
efforts  have  been  made  by  the 
Commission  to  obtain  payment  of  such 
debt. 

(f)  A  debtor  may  request  a  review  by 
the  Commission  if  the  debtor  believes 
that  all  or  part  of  the  debt  is  not  past  due 
or  is  not  legally  enforceable,  or,  in  the 
case  of  a  judgment  debt,  that  the  debt 
has  been  stayed  or  the  amount  satisfied, 
as  follows: 

(1)  The  debtor  must  send  a  written 
request  for  review  to  the  Director  at  the 
address  provided  in  the  notice. 

(2)  The  request  must  state  the  amount 
disputed  and  the  reasons  why  the 
debtor  believes  that  the  debt  is  not  past 
due,  is  not  legally  enforceable,  has  been 
satisfied,  or,  if  a  judgment  debt,  has 
been  satisfied  or  stayed. 

(3)  The  request  must  include  any 
documents  that  the  debtor  wishes  to  be 
considered  or  state  that  additional 
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information  will  be  submitted  within 
the  time  permitted. 

(4)  If  the  debtor  wishes  to  inspect 
records  establishing  the  nature  and 
amount  of  the  debt,  the  debtor  must 
make  a  written  request  to  the  Director 
for  am  opportunity  for  such  an 
inspection.  The  office  holding  the 
relevant  records  not  exempt  from 
disclosure  shall  make  them  available  for 
inspection  during  normal  business 
hours  within  one  week  from  the  date  of 
receipt  of  the  request. 

(5)  The  request  for  review  and  any 
additional  information  submitted 
pursuant  to  the  request  must  be  received 
by  the  Director  at  the  address  stated  in 
the  notice  within  65  calendar  days  of 
the  date  of  issuance  of  the  notice. 

(6)  The  Commission  will  review 
disputes  and  shall  consider  its  records 
and  any  documentation  and  arguments 
submitted  by  the  debtor.  The 
Commission's  decision  to  refer  to 
Treasury  any  disputed  portion  of  the 
debt  shall  be  made  by  the  Chairman. 
The  Commission  shall  send  a  written 
notice  of  its  decision  to  the  debtor. 
There  is  no  administrative  appeal  of  this 
decision. 

(7)  If  the  evidence  presented  by  the 
debtor  is  considered  by  a  non- 
Commission  agent  or  other  entities  or 
persons  acting  on  the  Commission's 
behalf,  the  debtor  will  be  accorded  at 
least  30  calendar  days  from  the  date  the 
agent  or  other  entity  or  person 
determines  that  all  or  part  of  the  debt  is 
past-due  and  legally  enforceable  to 
request  review  by  an  officer  or  employee 
of  the  Commission  of  any  unresolved 
dispute. 

(8)  Any  debt  that  previously  has  been 
reviewed  pursuant  to  this  section  or  any 
other  section  of  this  subpart,  or  that  has 
been  reduced  to  a  judgment,  may  not  be 
disputed  except  on  the  grounds  of 
payments  made  or  events  occurring 
subsequent  to  the  previous  review  or 
judgment. 

(g)  The  Commission  will  notify 
Treasury  of  any  change  in  the  amount 
due  promptly  after  receipt  of  payments 
or  notice  of  other  reductions. 

(h)  In  the  event  that  more  than  one 
debt  is  owed,  the  tax  refund  oRset 
procedure  will  he  applied  in  the  order 
in  which  the  debts  became  past  due. 

Issued:  July  10.  1997. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
|FR  Doc.  97-18696  Filed  7-15-97;  8:45  am] 

BILUNG  COOE  703&-02-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  814 
pocket  No.  91N-O40^ 
RIN  0910^AA09 

Medical  Devices;  Humanitarian  Use 
Devices;  Lift  of  Stay  of  Effective  Date 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule;  lift  of  stay  of  effective 

date. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  lifting  a  stay  of 
the  effective  date  of  certain  provisions 
in  a  final  rule  on  humanitarian  use 
devices.  The  Office  of  Management  and 
Budget  (OMB)  has  approved  the 
collection  of  information  requirements 
contained  in  the  final  rule,  and  they  are 
now  effective. 

EFFECTIVE  DATE:  July  16,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  M.  Sheehan.  Center  for  Devices 
and  Radiological  Health  (HFZ-215). 
Food  and  Drug  Administration,  1350 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
827-2974. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  26,  1996  (61  FR 
33232).  FDA  published  a  final  rule 
prescribing  the  procedures  for 
submitting  humanitarian  device 
exemption  (HDE)  applications, 
amendments,  and  supplements; 
procedures  for  obtaining  an  extension  of 
the  exemption;  and  the  criteria  for  FDA 
review  and  approval  of  HDE's. 

In  the  final  rule  (61  FR  33232  at 
33243),  FDA  requested  comment^  on  the 
collection  of  information  requirements 
contained  in  the  final  rule  by  August  26, 
1996.  FDA  received  no  comments  in 
response  to  this  request.  In  the  Federal 
Register  of  October  29, 1996  (61  FR 
55804),  FDA  announced  that  the 
information  collection  requirements 
contained  in  the  final  rule  had  l>een 
submitted  to  OMB  for  approval  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13). 

In  a  separate  document  also  published 
on  October  29, 1996  (61  FR  55741),  FDA 
announced  that  it  was  staying  the 
effective  date  of  the  information 
collection  requirements  pending  OMB 
clearance  for  §§814.102,  814.104, 
814.106,  814.108,  814.110(a), 
814.112(b),  814.116(b),  814.118(d). 
814.120(b),  814.124(b),  and 
814.126(b)(1). 

On  November  25. 1996,  OMB  sent 
FDA  a  notice  of  action  stating  that  the 


collection  of  information  requirements 
are  approved  for  use  through  November 
30,  1999,  under  OMB  control  No.  0910- 
0332.  FDA  announced  OMB  approval  of 
the  collection  of  information  provisions 
in  the  Federal  Register  of  January  22, 
1997  (62  FR  3297). 

Therefore,  under  sees.  201-903  of  the 
Federal  Food.  Drug,  and  Cosmetic  Act 
(21  U.S.C.  321-393)  and  under  authority 
delegated  to  the  Commissioner  of  Food 
and  Drugs,  the  stay  for  §§  814.102, 
814.104.  814.106,  814.108,  814.110(a). 
814.112(b),  814.116(b),  814.118(d), 
814.120(b),  814.124(b)  and  814.126(b)(1) 
that  was  published  in  the  Federal 
Register  of  October  29,  1996  (61  FR 
55742)  is  lifted  and  these  provisions  are 
effective  July  16,  1997. 

Dated:  June  17, 1997. 
William  K.  Hubbard. 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  97-18596  Filed  7-15-97;  8:45  am] 

BILUNQ  COOe  41 60-01 -F 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  International  Development 

22  CFR  Part  201 
[A.I.D.  Reg.  1] 
RIN0412-AA-33 

Rules  and  Procedures  Applicable  to 
Commodity  Transactions  Financed  by 
A.I.D.:  Source,  Origin  and  Nationality 

AGENCY:  Agency  for  International 
Development,  IDCA. 
ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Agency  for 
International  Development  (USAID)  is 
amending  its  Regulation  1  to  replace  the 
coverage  on  source,  origin  and 
nationality  of  commodities  and 
commodity-related  services  with 
references  to  the  "Rules  on  Source. 
Origin  and  Nationality  For  Commodities 
and  Services"  in  part  228  of  chapter  II 
of  Title  22  of  the  Code  of  Federal 
Regulations.  Also,  the  acronym 
"USAID"  is  replacing  "A.I.D." 
throughout  the  regulation. 
EFFECTIVE  DATE:  August  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  J.  O'Hara.  Office  of 
Procurement,  Procurement  Policy 
Division  (M/OP/PP),  USAID.  Room  1600 
A.  Washington,  DC  20523-1435. 
Telephone  (703)  875-1534.  facsimile 
(703)875-1243. 

SUPPLEMENTARY  INFORMATION:  USAID 
published  a  notice  of  proposed 
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rulemaking  on  February  5,  1996  (61  FR 
4240)  which  covered  rules  on  source, 
origin  and  nationality  of  commodities 
and  services. 

The  final  rule  was  published  on 
October  15,  1996  (61  FR  53615), 
effective  November  14,  1996.  adding 
part  228  to  Title  22  of  the  Code  of 
Federal  Regulations.  The  substantive 
changes  made  to  Regulation  1  in  this 
notice  incorporate  the  applicable  rules 
of  part  228  by  reference. 

USAID  has  determined  that  this  rule 
is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  The  rule 
has  been  reviewed  in  accordance  with 
the  requirement  of  the  Regulatory 
Flexibilit>'  Act.  USAID  has  determined 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and,  therefore, 
a  Regulatory  Flexibility  Analysis  is  not 
required.  There  are  no  information 
collection  requirements  in  this  rule  as 
contemplated  by  the  Paperwork 
Reduction  Act. 

List  of  Subiects  in  22  CFR  Part  201 

Administrative  practice  and 
procedure,  Commodity  procurement — 
foreign  relations. 

For  the  reasons  set  out  in  the 
preamble,  22  CFR  part  201  is  amended 
as  follows. 

1.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  22  U.S.C.  2381. 

PART  201— {AMENDED] 

2.  Part  201  is  amended  by  removing 
"A.I.D."  wherever  it  appears  and  adding 
"USAID"  in  its  place;  by  removing 
"A.I.D. -financed"  wherever  it  appears 
and  adding  "USAID-financed"  in  its 
place;  and  by  removing  "A.I.D./W" 
wherever  it  appears  and  adding 
"USAID/W  in  its  place. 

3.  Section  201.11,  is  amended  by 
revising  paragraphs  (b),  (e)  and  (j)  to 
read  as  follows: 

§201.11    Eligibility  of  commodities. 

•  *        *        •        • 

(b)  Source.  The  authorized  source  for 
procurement  shall  be  a  country  or 
countries  authorized  in  the 
implementing  document  by  name  or  by 
reference  to  a  USAID  geographic  code. 
The  source  and  origin  of  a  commodity 
must  be  an  authorized  source  country. 
The  applicable  rules  on  source,  origin 
and  nationality  for  commodities  and 
commodity-related  services  are  in 
subparts  (B),  (C).  and  (F)  of  part  228  of 
this  chapter. 

*  •        »        •        • 

(e)  Marine  insurance.  In  accordance 
with  the  provisions  of  §  228.23  of  this 


chapter,  USAID  may  require  that  any 
USAID-financed  commodity  shipped  to 
the  cooperating  country  shall  be  insured 
against  marine  risks  and  that  such 
insurance  shall  be  placed  in  the  United 
States  with  a  company  or  companies 
authorized  to  do  marine  insurance 
business  in  a  State  of  the  United  States. 
«        »        •        *        * 

(j)  Purchases  frow  eligible  suppliers. 
Commodities  procured  with  funds  made 
available  under  this  part  201  shall  be 
purchased  from  eligible  suppliers.  The 
rules  on  the  nationality  of  suppliers  of 
commodities  are  in  section  228.14  of 
this  chapter. 
«        *         *        *         * 

4.  Section  201.12  is  amended  by 
revising  paragraph  (d)  and  adding  a  new 
paragraph  (e)  as  follows: 

§  201 . 1 2    Eligibility  of  incidental  services. 

«         •         *         *         « 

(d)  The  supplier  of  such  services, 
prior  to  approval  of  the  USAID 
Commodity  Approval  Application,  has 
neither  been  suspended  or  debarred  by 
USAID  under  part  208  of  this  chapter, 
nor  has  been  placed  on  the  "Lists  of 
Parties  Excluded  from  Federal 
Procurement  or  Nonprocurement 
Programs,"  published  by  the  U.S. 
General  Services  Administration. 

(e)  The  supplier  of  such  services 
meets  the  requirements  of  §  228.25  of 
this  chapter. 

5.  Section  201.13  is  amended  by 
revising  paragraphs  (a),  (b)  and  (c)  as 
follows: 

§201.13    Eligibility  of  delivery  services. 

(a)  General.  Delivery  of  USAID- 
financed  commodities  may  be  financed 
under  the  implementing  document 
provided  the  delivery  services  meet  the 
requirements  of  this  section  and  the 
applicable  provisions  in  part  228, 
subpart  C  of  this  chapter. 

(b)  Transportation  costs.  USAID  will 
not  finance  transportation  costs: 

(1)  For  shipment  beyond  the  point  of 
entry  in  the  cooperating  country  except 
when  intermodal  transportation  service 
covering  the  carriage  of  cargo  from  point 
of  origin  to  destination  is  used,  and  the 
point  of  destination,  as  stated  in  the 
carrier's  through  bill  of  lading,  is 
established  in  the  carrier's  tariff;  or 

(2)  On  a  transportation  medium 
owned,  operated  or  under  the  control  of 
any  country  not  included  in  Geographic 
Code  935;  or 

(3)  Under  any  ocean  or  air  charter 
covering  full  or  part  cargo  (whether  for 
a  single  voyage,  consecutive  voyages,  or 
a  time  period)  which  has  not  received 
prior  approval  by  USAID/W,  Office  of 
Procurement,  Transportation  Division); 
or 


(4)  Which  are  attributable  to  brokerage 
commissions  which  exceed  the 
limitations  specified  in  §  201.65(h)  or  to 
address  commissions,  dead  freight, 
demurrage  or  detention. 

(c)  Inspection  services.  USAID  will 
finance  inspection  of  USAID-financed 
commodities  when  inspection  is 
required  by  USAID,  or  in  those  cases 
where  inspection  is  required  by  the 
importer  and  such  inspection  is 
specified  in  the  purchase  contract, 
performed  by  independent  inspectors 
and  is  either  customar\'  in  export 
transactions  for  the  commodity  involved 
or  is  necessary  to  determine  conformity 
of  the  commodities  to  the  contract. 
Section  228.24  of  this  chapter  covers  the 
nationality  requirements  for  suppliers  of 
inspection  services. 

6.  Section  201.14  is  amended  by 
adding  a  sentence  at  the  end  of  the 
paragraph  as  follows: 

§  201 . 1 4    Eligibiilty  of  bid  and  pertonnarKC 
bonds  and  guaranties. 

*    *    *  Nationality  requirements  for 
sureties,  insurance  companies  or  banks 
who  issue  bonds  or  guaranties  under 
A.I.D. -financed  transactions  are  set  forth 
in  §  228.38(b)  of  this  chapter. 

Dated:  May  12.  1997. 
Marcus  L.  Stevenson. 
Procurement  Executive. 
[FR  Doc.  97-18694  Filed  7-15-97;  8:45  am) 

BiLUNG  COOC  6116-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 
[TO  8724] 
RIN1545-AU16 

Section  1059  Extraordinary  Dividends 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  under  section  1059(e)  of  the 
Internal  Revenue  Code.  The  final 
regulations  clarify  that  certain 
distributions  in  redemption  of  stock 
held  by  a  corporate  shareholder  are 
treated  as  extraordinary  dividends 
notwithstanding  provisions  that 
otherwise  might  exempt  the 
distributions  from  extraordinary 
dividend  treatment.  Corporations  that 
receive  a  distribution  in  redemption  of 
stock  may  be  affected  if  the  redemption 
is  either  part  of  a  partial  liquidation  of 
the  redeeming  corporation  or  is  not  pro 
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rata  as  to  all  shareholders.  The  final 
regulations  also  provide  that  section 
1059(e)(1)  applies  to  certain  exchanges 
described  in  section  356. 
DATES:  This  regulation  is  effective  July 
16, 1997 

For  date  of  applicability,  see 
§1.1059(e)-l(c). 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  K.  Passales.  (202)  622-7530  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  June  18,  1996,  the  IRS  published 
in  the  Federal  Register  a  notice  of 
proposed  rulemaking  (CO-9-96),  61  FR 
30845,  concerning  certain  distributions 
under  section  1059(e)(1)  of  the  Internal 
Revenue  Code.  The  proposed  rules  were 
based  on  the  conclusion  that  applying 
the  exceptions  to  extraordinary 
dividend  treatment  found  in  sections 
1059  (d)(6)  and  (e)(2)  to  amounts  treated 
as  extraordinary  dividends  under 
section  1059(e)(1)  is  inconsistent  with 
the  purposes  of  section  1059  and  may 
create  inappropriate  consequences,  such 
as  basis  shifting  that  eliminates  gain  or 
creates  artificial  loss. 

The  IRS  received  a  few  comments  on 
the  proposed  regulations.  No  one 
requested  to  speak  at  the  public  hearing. 
After  consideration  of  all  the  comments, 
the  regulations  are  adopted  as  revised 
by  this  Treasury  decision.  The  revisions 
and  significant  comments  are  discussed 
below. 

Explanation  of  Revisions 

Section  1.1059(e)-l(b)  of  the 
proposed  regulations  provides  that  for 
purposes  of  section  1059(e)(1).  an 
exchange  under  section  356(a)(1)  is 
treated  as  a  redemption  and,  to  the 
extent  any  amount  is  treated  as  a 
dividend  under  section  356(a)(2),  it  is 
treated  as  a  dividend  under  section  301. 
One  practitioner  questioned  whether 
section  1.1059(e)-l(b)  applies  to 
exchanges  for  section  306  stock  that  are 
treated  as  section  301  distributions 
under  section  356(e).  The  final 
regulations  clarify  that  for  purposes  of 
section  1059(e)(1),  all  exchanges  under 
section  356  are  treated  as  redemptions 
and  all  amounts  treated  as  a  dividend 
under  section  356(a)(2)  are  treated  as 
dividends  under  section  301. 
Accordingly,  the  final  regulations  delete 
the  reference  to  subsection  (a)(1)  of 
section  356 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in  EG 
12866.  Therefore,  a  regulatory 


assessment  is  not  required.  It  also  has 
been  determined  that  section  553(b)  of 
the  Administrative  Procedure  Act  (5 
U.S.C.  chapter  5)  does  not  apply  to  these 
regulations,  and  l)ecause  the  regulation 
does  not  impose  a  collection  of 
information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  notice  of  proposed  rulemaking 
preceding  these  regulations  was 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Richard  K.  Passales. 
Office  of  Assistant  Chief  Counsel 
(Corporate),  IRS.  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendmeots  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.1059(e)-l  also  issued  under  26 
U.S.C.  1059  (e)(1)  and  (e)(2).  *   *   • 

Par.  2.  In  §  1.302-2,  paragraph  (c) 
introductory  text  is  amended  by  adding 
a  sentence  immediately  following  the 
first  sentence  to  read  as  follows: 

§  1 .302-2    Redemptions  not  taxable  as 
dividends. 

•         •         •        *        • 

(c)  •   *   •  (For  adjustments  to  basis 
required  for  certain  redemptions  of 
corporate  shareholders  that  are  treated 
as  extraordinary  dividends,  see  section 
1059  and  the  regulations  thereunder.) 


Par.  3.  Section  1.1059(e)-l  is  added  to 
read  as  follows: 

§1.1 059(e>-1    Non-pro  rata  redemptions. 

(a)  In  general.  Section  1059(d)(6) 
(exception  where  stock  held  during 
entire  existence  of  corporation)  and 
section  1059(e)(2)  (qualifying  dividends) 
do  not  apply  to  any  distribution  treated 
as  an  extraordinary  dividend  under 
section  1059(e)(1).  For  example,  if  a 
redemption  of  stock  is  not  pro  rata  as  to 


all  shareholders,  any  amount  treated  as 
a  dividend  under  section  301  is  treated 
as  an  extraordinary  dividend  regardless 
of  whether  the  dividend  is  a  qualifying 
dividend. 

(b)  Reorganizations.  For  purposes  of 
section  1059(e)(1).  any  exchange  under 
section  356  is  treated  as  a  redemption 
and,  to  the  extent  any  amount  is  treated 
as  a  dividend  under  section  356(a)(2).  it 
is  treated  as  a  dividend  under  section 
301. 

(c)  Effective  date.  This  section  applies 
to  distributions  announced  (within  the 
meaning  of  section  1059(d)(5))  on  or 
after  June  17,  1996. 

Michael  P.  Dolan, 

Acting  Commissioner  of  Internal  Revenue. 

Approved:  June  27,  1997. 
Donald  C.  Lubick, 

Acting  Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  97-18750  Filed  7-15-97;  8:45  am] 
WUiNG  COOE  4S3(M)1-U 


DEPARTMENT  OF  JUSTICE 
28  CFR  Part  0 

PEA-159F] 

Redelegation  of  Functions;  Delegation 
of  Authority  to  Drug  Enforcement 
Administration  Official 

agency:  Department  of  Justice. 
ACTION:  Final  rule. 

SUMMARY:  The  Drug  Enforcement 
Administration  (DEA),  Department  of 
Justice,  is  amending  the  appendix  to  the 
Justice  Department  regulations  which 
delegate  certain  functions  and 
authorities  vested  in  the  Attorney 
General  by  the  Controlled  Substances 
Act  and  are  redelegated  to  the 
Administrator. 

EFFECTIVE  DATE:  July  16,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  G. 
Thomas  Gitchel,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297. 
SUPPLEMENTARY  INFORMATION:  The 
Controlled  Substances  Import  and 
Export  Act  (CSIEA)  (21  U.S.C.  951  et 
seq.)  and  subsequent  amendments 
establish  a  comprehensive  system  of 
controls  over  the  importation  £md 
exportation  of  controlled  substances. 
The  CSIEA  authorizes  the  Attorney 
General  to  register  individuals  to  import 
and  export  controlled  substances;  issue 
import  and  export  permits;  and  require 
import  and  export  notifications  and 
declarations  (21  U.S.C.  952,  953  and 
958). 


ir.l       e>n       VT_       40s      /     \M^Aw,r.^An,,      T..1.,     1C       1  nOT      /     Piilae     anri     Rooillatinnc 


Federal  Register  /  Vol.  62,  No.  136  /  Wednesday,  July  16,  1997  /  Rules  and  Regulations       38029 


The  Attorney  General  has  redelegated 
her  functions  under  the  CSIEA  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA)  and  has 
authorized  the  Administrator  to 
redelegate  any  of  his  functions  to  any  of 
his  subordinates  (21  U.S.C.  871  (a),  28 
CFR  0.100(b)  and  28  CFR  0.104). 

The  Administrator  of  the  Drug 
Enforcement  Administration  further 
redelegated  his  functions  regarding  the 
issuance  of  Import  and  Export  Permits 
to  the  Deputy  Assistant  Administrator  of 
the  Office  of  Diversion  Control  of  the 
Drug  Enforcement  Administration 
pursuant  to  28  CFR  0.104.  To  further 
enhance  the  administration  of  the 
CSIEA  and  its  attendant  regulations,  the 
Administrator  has  further  redelegated  to 
the  Deputy  Administrator  of  the  DEA 
the  authority  to  carry  out  or  to 
redelegate  any  of  the  functions  which 
may  be  vested  in  the  Administrator 
which  are  not  specifically  assigned  to  or 
reserved  by  him. 

The  Deputy  Administrator  is 
amending  28  CFR,  Appendix  to  subpart 
R,  section  6,  to  include  three  other 
individuals  in  addition  to  the  one 
individual  who  was  previously 
delegated  the  authority  to  sign  and  issue 
Import  and  Export  Permits  pursuant  to 
Title  21  U.S.C.  952  and  953  and  all 
issues  in  regard  to  transshipments  and 
intransit  shipments  of  controlled 
substances  under  21  U.S.C.  954. 

The  Acting  Deputy  Administrator 
certifies  that  this  action  will  have  no 
impact  on  entities  whose  interests  must 
be  considered  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601). 

This  action  relates  only  to  the 
organization  of  functions  within  DEA. 
As  such,  it  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 
Accordingly,  it  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  and  does  not  require 
certification  under  Executive  Order 
12778.  This  action  has  been  analyzed  in 
accordance  with  Executive  Order  12616. 
It  has  been  determined  that  this  matter 
has  no  federalism  implications  which 
would  require  preparation  of  a 
federalism  assessment. 

List  of  Subjects  in  28  CFR  Part  0 

Authority  delegations  (Government 
Agencies),  Organizations  and  functions 
(Government  Agencies). 

For  the  reasons  set  forth  above,  and 
pursuant  to  the  authority  vested  in  the 
Attorney  General  and  redelegated  to  the 
Administrator  of  the  Drug  Enforcement 
Administration  and  subsequently 
redelegated  to  the  Deputy  Administrator 
of  the  Drug  Enforcement  Administration 
by  28  CFR  0.100  and  0.104  and  21 
U.S.C.  871,  Title  28  of  the  Code  of 


Federal  Regulations,  part  0,  Appendix  to 
Subpart  R.  Redelegation  of  Functions,  is 
amended  as  follows: 

PART  O-ORGANIZATION  OF  THE 
DEPARTMENT  OF  JUSTICE 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301,  3151:  28  U.S.C. 
509,  510,  515-519. 

2.  The  Appendix  to  Subpart  R  is 
amended  by  revising  Section  6  to  read 
as  follows: 

Appendix  to  Subpart  R — Redelegation 
of  Functions 


Sec.  6.  Import  and  export  permits.  The 
Deputy  Assistant  Administrator  of  the  DEA 
Office  of  Diversion  Control,  the  Deputy 
Director  of  the  DEA  Office  of  Diversion 
Control,  the  Chief  of  the  Drug  0{>erations 
Section  of  the  DEA  Office  of  Diversion 
Control,  and  the  Chief  of  the  International 
Drug  Unit  of  the  Drug  Operations  Section  of 
the  DEA  Office  of  Diversion  Control  are 
authorized  to  perform  all  and  any  functions 
with  resp>ect  to  the  issuance  of  importation 
and  exportation  |>ermits  for  controlled 
substances  under  21  U.S.C.  952  and  953,  and 
all  functions  in  regard  to  transshipments  and 
intransit  shipments  of  controlled  substances 
under  21  U.S.C.  954. 
***** 

Dated:  )uly  7,  1997.  ^ 

James  S.  Milford, 
Acting  Deputy  Administrator 
[FR  Doc.  97-18706  Filed  7-15-97;  8:45  am] 

BILUNG  CODE  441(MW-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  76 

[CS  Docket  No.  96-46;  FCC  97-130] 

Cable  Television  Consumer  Protection 
and  Competition  Act  of  1992 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  The  Commission's 
amendments  regarding  filing 
requirements  for  open  video  system 
certification  applications,  which 
contained  modified  information 
collection  requirements,  became 
effective  on  July  3,  1997.  These 
amendments  relate  to  implementation  of 
provisions  of  the  Telecommunications 
Act  of  1996. 

EFFECTIVE  DATE:  The  amendments  to  47 
CFR  §§  1.4,  76.1502,  76.1503,  and 
76.1513  became  effective  on  July  3, 
1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

Carolyn  A.  Fleming,  Cable  Services 
Bureau,  (202)418-1026. 

SUPPLEMENTARY  INFORMATION:  On  April 
10,  1997.  the  Commission  adopted  an 
order  revising  the  filing  requirements 
for  open  video  system  certification 
applications,  a  summary  of  which  was 
published  in  the  Federal  Register.  See 
62  FR  26235.  May  13.  1997.  The 
amendments,  which  imposed  new  or 
modified  information  collection 
requirements,  became  effective  upon 
approval  by  the  Office  of  Management 
and  Budget  (OMB).  The  amendments 
were  approved  bv  OMB  on  July  3.  997. 
See  OMB  No.  3060-0700.  This 
publication  satisfies  the  statement  that 
the  Commission  would  publish  a 
document  notifying  the  public  of  the 
effective  date  of  the  rule  changes. 

List  of  Subjects 

47  CFR  Parti 

Administrative  practice  and 
procedure,  Reporting  and  recordkeeping 
requirements. 

47  CFR  Part  76 

Administrative  practice  and 
procedure.  Cable  television.  Reporting 
and  recordkeeping  requirements. 

Federal  Communications  Commission. 

William  F.  Caton. 

Acting  Secretary. 

[FR  Doc.  97-18735  Filed  7-15-97;  8:45  am] 

BILUNQ  COOE  e712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-23;  RM-8972] 

Radio  Broadcasting  Services;  Glendo, 
WY 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Vixon  Valley  Broadcasting, 
allots  Channel  261A  at  Glendo, 
Wyoming,  as  the  community's  first  local 
aural  transmission  service.  See  62  FR 
4227,  January  29,  1997.  Channel  261A 
can  be  allotted  at  Glendo  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  261 A  at  Glendo  are  North 
Latitude  42-30-12  and  West  Longitude 
105-01-30.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  August  25,  1997.  The 
window  period  for  filing  applications 
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for  Channel  261 A  at  Glendo,  Wyoming, 
will  open  on  August  25.  1997.  and  close 
on  September  25,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-23, 
adopted  lune  25,  1997  and  released  luly 
11,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  durjng  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street,  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service.  Inc..  (202)  857-3800.  2100  M 
Street.  NW.,  Suite  140.  Washington,  IX: 
20037 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sections  303.  48  Stat.,  as 
amended,  1082;  47  U.S.C.  154,  as  amended. 

§  73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Wyoming,  is  amended 
by  adding  Glendo.  Channel  261  A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Brunch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  97-18741  Filed  7-15-97;  8:45  am) 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-6;  RM-6944] 

Radio  Broadcasting  Services;  Beatty, 
NV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Beatty  Mountain  Broadcasting 
Company,  allots  Channel  262A  to 
Beatty,  NV,  as  the  community's  first 
local  aural  transmission  service.  See  62 
FR  3852,  January  27,  1997.  Channel 
262A  can  be  allotted  to  Beatty  in 
compliance  with  the  Commission's 


minimum  distance  separation 
requirements  without  the  imposition  of 
a  site  restriction,  at  coordinates  36-54— 
24  North  Latitude  and  116-45-36  West 
Longitude.  With  this  action,  this 
proceeding  is  terminated. 
DATES:  Effective  August  25,  1997.  The 
window  period  for  Bling  applications 
will  open  on  August  25,  1997,  and  close 
on  September  25,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-6, 
adopted  June  25,  1997,  and  released  July 
11, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW,, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Services, 
Inc.,  (202)  857-3800.  2100  M  Street, 
NW..  Suite  140.  Washington,  DC  20037. 

List  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follov^ 

PART  73— {AMENDED] 

1.  The  authority  citadon  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nevada,  is  amended 
by  adding  Beatty,  Channel  262A. 

Federal  CommunicaUons  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  97-18739  Filed  7-15-97;  8:45  am] 

BaiMQ  CODE  STIS-OI-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-89;  RM-9029] 

Radio  Broadcasting  Services; 
Manistique,  Ml 

AGENCY:  Federal  Commimications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  Action  in  this  dociunent 
allots  Channel  260A  to  Manistique. 


Michigan,  as  that  community's  first 
local  FM  broadcast  service  in  response 
to  a  petition  filed  by  Indian  River 
Broadcasting  Company.  See  62  FR 
12152,  March  14,  1997.  The  coordinates 
for  Chaimel  260A  at  Manistique  are  45- 
57-24  and  86-14-48.  Canadian 
concurrence  has  been  obtained  for  this 
allotment.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  August  25.  1997.  The 
window  period  for  filing  applications 
for  Charmel  260 A  at  Manistique. 
Michigan,  will  open  on  August  25. 
1997,  and  close  on  September  25,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-89, 
adopted  June  25,  1997,  and  released  July 
11,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239),  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services,  Inc.,  2100  M 
Street,  NW.,  Suite  140,  Washington,  DC 
20037, (202)  857-3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Manistique*  Channel  260A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-18743  Filed  7-15-97;  8:45  am] 
BILUNQ  CODE  0712-01-0 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-67;  RM-9016] 

Radio  Broadcasting  Services;  Hope, 
ND 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Vixon  Valley  Broadcasting, 
allots  Channel  284A  to  Hope,  ND,  as  the 
community's  first  local  aural  broadcast 
service.  See  62  FR  7982.  February  21. 
1997.  Chaimel  284A  can  be  allotted  to 
Hope  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  47-19-24  North  Latitude 
and  97-43-00  West  Longitude. 
Canadian  concurrence  in  the  allotment 
has  been  received  since  Hope  is  located 
within  320  kilometers  (200  miles)  of  the 
U.S. -Canadian  border.  With  this  action, 
this  proceeding  is  terminated. 
DATES:  Effective  August  25,  1997.  The 
window  period  for  filing  applications 
will  open  on  August  25, 1997.  and  close 
on  September  25.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  K.  Shapiro.  Mass  Media  Bureau. 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-57. 
adopted  June  25,  1997,  and  released  July 
11,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington.  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.,  (202)  857-3800.  2100  M  Street. 
NW..  Suite  140.  Washington,  DC  20037. 

Ust  of  Subfects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  North  Dakota,  is 


amended  by  adding  Hope.  Channel 
284A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  97-18742  Filed  7-15-97;  8:45  am] 
BILUNG  CODE  6712-41-0 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-270;  RM-B323,  RM- 
8339,  RM-8428,  RM-8429,  and  RM-8430] 

FM  Broadcasting  Services;  Nashville, 
Cordele,  Dawson,  Montezuma, 
Hawkinsville,  Cuthbert,  and  Leary,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Chief,  Allocations 
Branch,  granted  the  counterproposal 
(RM-8428)  filed  by  Tifton  Broadcasting 
Corporation,  licensee  of  Station 
WJYF(FM).  Channel  237C3  (95.3  MHz). 
Nashville.  Georgia,  to  upgrade  that 
station  by  substituting  Channel  237C2 
for  Channel  237C3  and  modifying  its 
license  to  operate  on  Channel  237C2. 
That  counterproposal  was  filed  in 
response  to  the  Notice  of  Proposed  Rule 
Making.  58  FR  58.671.  published 
November  3.  1993,  which  had  set  forth 
two  allotment  proposals  in  response  to 
the  interrelated  petitions  for  rule 
making  filed  bv  Radio  Cordele.  Inc. 
("RCI")  (RM-8T23).  licensee  of  Station 
WKKN(FM),  Cordele.  Georgia,  and  by 
John  F.  Tuck  and  Phonson  Donaldson, 
Bankruptcy  Court  Appointed  Receivers 
for  Dawson  Broadcasting  Company 
("DBC")  (RM-8339).  licensee  of  Station 
WAZE(FM}.  Dawson,  Georgia.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  September  2.  1997.  The 
window  period  for  filing  applications 
for  Channel  251A  at  Dawson.  Georgia 
will  open  on  August  25.  1997.  and  close 
on  September  25.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  J. 
Bertron  Withers.  Jr..  Mass  Media 
Bureau.  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  Channel 
237C2  can  be  allotted  at  Nashville. 
Georgia  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  a  site 
restricted  to  6.3  kilometers  (3.9  miles) 
northwest  of  the  community  at 
coordinates  North  Latitude  31-15-18 
and  West  Longitude  83-17-08.  RCI's 
petition  was  denied  and  DBC's  petition 
and  its  later-filed  counterproposal  (RM- 


8430)  were  dismissed  because  the 
license  for  Station  WAZE(FM)  was 
canceled,  creating  a  vacant  allotment  at 
Dawson.  Georgia.  Accordingly,  a  filing 
window  is  being  opened  for  Dawson.  A 
counterproposal  jointly  filed  by  Tri- 
County  Broadcasting,  Inc..  licensee  of 
Station  WQSY{FM).  Hawkinsville, 
Georgia,  and  Montezuma  Broadcasting, 
licensee  of  Station  WLML(FM). 
Montezuma,  Georgia  (RM-8429),  was 
also  dismissed.  This  is  a  summar>'  of  the 
Commission's  Report  and  Order.  MM 
Docket  No.  93-270  adopted  June  25. 
1997  and  released  July  11,  1997.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  N.W..  Washington, 
DC  20554.  The  complete  text  of  this 
def  i<5'   n  may  also  be  purchased  from 
the  Jv    -mission's  copy  contractor. 
International  Transcription  Services, 
2100  hi  Street.  N.W.,  Suite  140, 
Washington,  DC  20037.  (202)  857-3800. 

List  of  Sub|ects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
reads  continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§  73.202    [Amended] 

2.  Section  73.202fb),  the  Table  of  FM 
Allotments,  under  Georgia,  is  amended 
by  removing  Channel  237C3  at 
Nashville  and  adding  Channel  237C2. 

Federal  Communications  Commission. 
John  A.  Karousos. 

Chief.  Allocations  Branch.  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

IFR  Doc.  97-18736  Filed  7-15-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-3;  RM-8945] 

Radio  Broadcasting  Services;  Bend, 
OR 

AGENCY:  Federal  Communications 

Commission. 

ACTK>N:  Final  rule. 

— ri  - 

summary:  The  Commission,  at  the 
request  of  Sunriver  Broadcasting 
Company,  allots  Chaimel  259A  to  Bend. 
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OR.  as  the  community's  sixth  local 
commercial  FM  service.  See  62  FR  3852, 
January  27,  1997.  Channel  259A  can  be 
allotted  to  Bend  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  without  the 
imposition  of  a  site  restriction,  at 
coordinates  44-03-30  North  Latitude; 
121-18-30  West  Longitude.  With  this 
action,  this  proceeding  is  terminated. 
DATES:  Effective  August  25,  1997.  The 
window  period  for  filing  applications 
will  open  on  August  25,  1997,  and  close 
on  September  25,  1997 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Leslie  K.  Shapiro,  Mass  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-3. 
adopted  June  25.  1997.  and  released  July 
11,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239).  1919  M  Street.  NW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
International  Transcription  Services, 
Inc..  (202)  857-3800,  2100  M  Street, 
NW..  Suite  140,  Washington.  DC  20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of    . 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  use.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
bv  adding  Channel  259A  at  Bend. 
Federal  Communications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  97-18737  Filed  7-15-97;  8:45  am) 
BtUJNG  COOe  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-4;  RM-8923] 

Radio  Broadcasting  Services; 
Huntsville.  UT 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Final  rule. 


SUMMARY:  The  Commission,  at  the 
request  of  South  Fork  River 
Broadcasting,  allots  Channel  276C3  to 
Huntsville,  Utah,  as  the  community's 
first  local  aural  transmission  service. 
See  62  FR  03850,  January  27.  1997. 
Charmel  276C3  can  be  allotted  to 
Huntsville  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  20.2  kilometers  (12.6 
miles)  northeast  in  order  to  avoid  a 
short-spacing  conflict  with  the  licensed 
operation  of  Station  KRSP-FM.  Channel 
278C.  Salt  Lake  City,  Utah.  The 
coordinates  for  Channel  276C3  at 
Huntsville  are  41-25-12  NL  and  111- 
39-24  WL.  With  this  action,  this 
proceeding  is  terminated. 

DATES:  Effective  August  25, 1997.  The 
Mrindow  period  for  filing  applications 
will  open  on  August  25,  1997,  and  close 
on  September  25.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97^, 
adopted  July  3, 1997.  and  released  July 
11, 1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NW. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
bora  the  Commission's  copy  contractor, 
ITS,  Inc.,  (202)  857-3801?;  2100  M 
Street,  NW,  Suite  140,  Washington,  DC 
20037. 

Liat  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Utah,  is  amended  by 
adding  Huntsville,  Channel  276C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

IFR  Doc.  97-18738  Filed  7-15-97;  8:45  am] 

BILUNO  COO€  6712-41-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-18;  RM-8943;  RM-9053] 

Radio  Broadcasting  Services;  Dolores 
and  Durango,  CO 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
287A.  in  lieu  of  previously  proposed 
Chaimel  243A.  to  Durango.  Colorado,  as 
that  community's  fourth  local  FM 
service,  in  response  to  a  petition  for  rule 
making  filed  on  behalf  of  Range 
Broadcasting  Company  (RM-8943).  See. 
62  FR  3854.  January  27.  1997.  GulfStar 
Communications  New  Mexico  Licensee, 
Inc.,  licensee  of  Station  KDAG(FM), 
Channel  245C1.  Farmington,  New 
Mexico,  proposed  the  allotment  of 
Channel  287A  to  Durango  to  eliminate 
a  conflict  with  its  modification 
application  for  Station  KDAG(FM). 
pursuant  to  the  Commissicm's  policy  of 
attempting  to  resolve  conflicts  between 
rulemaking  petitions  and  later-filed  FM 
applications.  See  Conflicts  Between 
Applications  and  Petitions  for 
Rulemaking  to  Amend  the  FM  Table  of 
Allotments,  58  FR  38536.  July  19.  1993. 
Additionally,  in  response  to  a 
counterproposal  filed  on  behalf  of  Four 
Comers  Broadcasting.  LLC  (RM-9053). 
Chaimel  227C2  is  allotted  to  Dolores, 
Colorado,  as  that  community's  first  local 
aural  transmission  service,  instead  of 
requested  Channel  243C2,  to  also 
eliminate  a  conflict  with  GulfStar's 
modification  application  at  Farmington. 
Coordinates  used  for  Channel  287A  at 
Durango,  Colorado,  aie  37-15—44  and 
107-52-27.  Coordinates  used  for 
Channel  227C2  at  Dolores.  Colorado,  are 
37-28-24  and  108-30-12.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  August  25,  1997.  The 
window  period  for  filing  applications 
on  Chaimel  287A  at  Durango,  Colorado, 
and  for  Chaimel  227C2  at  Dolores. 
Colorado,  will  open  on  August  25.  1997. 
and  close  on  September  25,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau,  (202) 
418-2180.  Questions  related  to  the 
window  application  filing  process  for 
Channel  287A  at  Durango,  Colorado, 
and  for  Channel  227C2  at  Dolores, 
Colorado,  should  be  addressed  to  the 
Audio  Services  Division,  (202)  418- 
2700. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-18, 
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adopted  July  3.  1997,  and  released  July 
11,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  International  Transcription 
Service,  Inc.,  2100  M  Street.  NW..  Suite 
140,  Washington,  DC  20037.  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  aaifoUows: 

Authority:  Sees.  303.  48  Stat.,  as  amended. 
1082;  47  US.C.  154.  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Dolores.  Channel  227C2. 

3.  Section  73.202(b],  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Channel  287A  at  Durango. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  97-18740  Filed  7-15-97;  8:45  am] 

BIUJNG  COOE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-1 19;  RM-9072] 

Radio  Broadcasting  Services;  Victor, 
MT 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  dismisses  a 
petition  for  rule  making  filed  by  West 
Wind  Broadcasting  proposing  the 
allotment  of  Channel  289A  to  Victor. 
Montana.  See  62  FR  22901.  April  28. 
1997.  No  comments  were  received  at  the 
Commission  stating  an  intention  to  file 
an  application  for  the  channel  at  Victor. 
It  is  Commission  policy  to  refrain  from 
making  an  allotment  absent  an 
expression  of  interest.  With  this  action, 
this  proceeding  is  terminated. 
EFFECTIVE  DATE:  July  16,  1997. 
FOR  FURTHER  INFOMMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-119. 
adopted  July  3,  1997.  and  released  July 
11.  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  Commission's 
Reference  Center  (Room  239).  1919  M 
Street.  NW..  Washington.  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractors.  International 
Transcription  Services.  Inc..  2100  M 
Street,  NW..  Suite  140.  Washington.  DC 
20037,  (202)  857-3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission.    * 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  97-18746  Filed  7-15-97;  8:45  am] 

MUUNG  CODE  e712-01-P 


FEDERAL  COMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-108;  RM-e024] 

Radio  Broadcasting  Services;  Riley, 
KS 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Donald  Law,  allots  Channel 
242C3  at  Riley.  Kansas,  as  the 
community's  first  local  aural 
transmission  service.  See  62  FR  17772, 
April  11,  1997.  Channel  242C3  can  be 
allotted  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.7  kilometers  (7.9  miles) 
east  in  order  to  avoid  a  short-spacing 
conflict  with  the  vacant  allotment  of 
Channel  242C3  at  Cawker  City,  Kansas. 
The  coordinates  for  Channel  242C3  at 
Riley  are  39-16-40  NL  and  96-40-50 
WL.  With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  August  25.  1997,  The 
window  period  for  filing  applications 
will  open  on  August  25,  1997,  and  close 
on  September  25,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Mass  Media  Bureau.  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  97-108, 
adopted  July  3,  1997.  and  released  July 
11,  1997.  The  full  text  of  this 


Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street,  NIV.. 
Washington,  EC  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor. 
ITS.  Inc.,  (202)  857-3800,  2100  M 
Street.  NW.,  Suite  140,  Washington.  DC 
20037. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— [AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303.  48  Stat,,  as  amended, 
1082;  47  U.S.C.  154,  as  amended, 

§  73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Kansas,  is  amended 
by  adding  Riley,  Channel  242C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

(FR  Doc,  97-18745  Filed  7-15-97;  8:45  am] 

BILLING  COOE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-93;  RM-0013] 

Radio  Broadcasting  Services; 
Hardinsburg,  IN 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  allots  Channel 
245A  to  Hardinsburg,  Indiana,  as  that 
community's  first  local  aural 
transmission  service  in  response  to  a 
petition  filed  by  Keith  L.  Reising,  See  62 
FR  13582,  March  21,  1997.  Coordinates 
used  for  Channel  245A  at  Hardinsburg 
are  38-30-42  and  86-22-22,  With  this 
action,  the  proceeding  is  terminated. 

DATES:  Effective  August  25,  1997.  The 
window  period  for  filing  applications 
for  Channel  245A  at  Hardinsburg, 
Indiana,  will  open  on  August  25,  1997, 
and  close  on  September  25,  1997, 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Joyner,  Mass  Media  Bureau.  (202) 
418-2180.  Questions  related  to  the 
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window  application  filing  process  for 
Channel  245A  at  Hardinsburg,  Indiana, 
should  be  addressed  to  the  Audio 
Services  Division,  (202)  418-2700. 
SUPPUEMENTAHY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MM  Docket  No.  97-93, 
adopted  June  25.  1997.  and  released  July 
11,  1997.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Center  (Room  239),  1919  M  Street.  NW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors.  International  'Transcription 
Service,  Inc.,  2100  M  Street,  NW..  Suite 
140,  Washington,  DC  20037,  (202)  857- 
3800. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Anthority:  Sees.  303.  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§  73.202    [Amended] 

2.  Section  73, 202(b).  the  Table  of  FM 
Allotments  under  Indiana,  is  amended 
by  adding  Hardinsburg,  Channel  245A. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[PR  Doc.  97-18744  Filed  7-15-97;  8:45  am] 

BILUNG  CODE  S712-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  369 

[FHWA  Docket  No.  MC-96-37  and  No. 
FHWA-97-2286] 

RtN212S-AE02 

Compensated  Intercoiporate  Hauling 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  FHWA  is  removing  the 
regulation  delineating  the  scope  and 
notice  filing  requirements  of  the 
statutory  exemption  for  compensated 
intercorporate  hauling.  Section  103  of 
the  ICC  Termination  Act  of  1995 
(ICCTA),  Pub.  L.  104-88,  109  Stat.  803, 


removed  the  requirement  that  a  notice 
be  filed  before  initiation  of  exempt 
compensated  intercorporate  hauling 
operations. 

EFFECTIVE  DATE:  August  15. 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  T.  Vining  or  Ms.  Patricia  A. 
Burke.  Office  of  Motor  Carrier 
Information  Analysis,  HlA-30,  (202) 
358-7028.  or  Ms.  Grace  Reidy.  Office  of 
the  Chief  Counsel,  (202)  366-0834. 
Federal  Highway  Administration.  400 
Seventh  St..  SW..  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION:  On 
October  21.  1996.  the  FHWA  published 
a  proposed  rule  and  a  request  for 
comments  in  the  Federal  Register  (61 
FR  54711)  on  the  regulation  governing 
the  filing  of  a  notice  prior  to  initiation 
of  operations  under  the  statutory 
exemption  for  compensated 
intercorporate  hauling.  The  proposed 
rule  would  eliminate  this  regulation. 

The  former  Interstate  Commerce  Act 
contained  an  exemption  from  ICC 
regulation  at  49  U.S.C.  10524(b)  for 
compensated  transportation  service  by  a 
member  of  a  corporate  family,  for  other 
members  of  the  same  family,  if  proper 
notice  was  given.  To  qualify  for  the 
exemption,  the  participants  were 
required  to  be  members  of  a  corporate 
family  in  which  the  parent  owned, 
either  directly  or  indirectly,  a  100 
percent  interest  in  the  subsidiaries. 
Corporate  entities  availing  themselves  of 
the  exemption  were  also  required  to  file 
a  notice,  which  was  published  in  the 
Federal  Register,  listing  the 
participating  subsidiaries  and  certifying 
100  percent  ownership  by  the  corporate 
parent. 

The  ICCTA  reenacted  the  substantive 
exemption  for  compensated 
intercorporate  hauling,  but  removed  the 
requirement  for  filing  of  a  notice  of 
operations  under  the  exemption,  49 
U.S.C.  13505(b).  Although  the  ICCTA 
does  not  prohibit  imposition  of  a  notice 
requirement  by  the  FHWA,  which  has 
assumed  responsibility  for  these 
regulations  pursuant  to  the  ICCTA,  the 
prior  Federal  Register  notice  questioned 
the  continuing  need  for  a  notice 
requirement  or  for  any  regulations  on 
this  subject. 

The  public  comment  period  for  the 
proposed  rule  closed  on  December  20, 
1996.  The  FHWA  received  one  comment 
from  the  National  Private  Truck  Covmcil 
(NPTC).  This  comment  is  available  for 
review  at  the  U.S.  DOT  Dockets,  Room 
PL-^01.  400  Seventh  Street,  SW., 
Washington.  DC  20590-0001. 


The  NPTC  supports  elimination  of  the 
regulation  and  notice  filing  requirement. 
The  regulation  at  49  CFR  part  369 
merely  restates  the  scope  of  the 
statutory  compensated  intercorporate 
hauling  exemption  and  provides  the 
required  form  and  content  of  the  notice. 
The  information  that  otherwise  would 
be  contained  in  the  notice  can  be  easily 
checked  by  the  FHWA  through  other 
means  if  it  ever  appears  that  a 
corporation  is  conducting  operations 
which  exceed  the  scope  of  the 
exemption.  Because  the  ICCTA 
essentially  limits  licensing  requirements 
to  compliance  with  safety  and  insurance 
requirements,  there  also  appears  to  be 
no  incentive  for  a  corporation  to  use  the 
exemption  as  a  cover  for  unregistered 
transportation  operations.  The 
corporation  could  easily  obtain 
operating  authority  for  legitimate 
operations.  Thus,  the  regulation  at  49 
CFR  part  369  no  longer  serves  any 
meaningful  regulatory  purpose,  and  it 
will  be  removed. 

Executive  Order  12866  (Regidatory 
Planning  and  Review  and  DOT 
Regulatory  Policies  and  Procedures) 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportatiort  regulatory  policies  and 
procedures.  The  economic  impact  of 
this  rulemaking  will  be  minimal; 
therefore,  a  full  regulatory  evaluation  is 
not  required.  The  rulemaking  merely 
eliminates  a  notice  filing  requirement 
which  applies  to  a  small  number  of 
transportation  entities.  Neither  the 
individual  nor  cumulative  impact  of 
this  action  will  be  significant. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  filing  requirement  currently  only 
involves  the  preparation  of  a  relatively 
simple  notice  by  less  than  twenty 
transportation  entities  annually.  Its 
elimination,  while  beneficial,  will  not 
have  a  significant  economic  impact. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612.  and  it  was  determined  that  this 
action  does  not  have  sufficient 
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federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq.  It  eliminates  the  requirement  that 
parties  taking  advantage  of  the 
exemption  at  49  U.S.C.  13505(b)  prepare 
and  file  a  notice  of  their  operations. 
This  action  is  thus  consistent  with  the 
goals  of  the  Paperwork  Reduction  Act. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subjects  in  49  CFR  Part  369 

Highways  and  roads. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  section  103  of  the 
ICC  Termination  Act  of  1995,  Pub.  L. 
104-88,  109  Stat.  803,  and  49  CFR  1.48. 
the  FHWA  amends  title  49,  CFR, 
Chapter  III,  by  removing  part  369. 

Issued  on:  July  7, 1997. 
Jane  F.  Garvey, 

Acting  Administrator  for  the  Federal  Highway 
Administration 
[FR  Doc.  97-18697  Filed  7-15-97;  8:45  am) 

BILUNG  CODE  49ia-22-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

49  CFR  Part  372 

[FHWA  Docket  No.  MC-9&-38  and  No. 
FHWA-97-2280] 

RIN2125-AE03 

Exemption  of  Notice  Filing 
Requirements  for  Agricultural 
Cooperative  Associations  Which 
Conduct  Compensated  Transportation 
Operations  for  Nonmemt)ers 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  document  removes  the 
regulation  specifying  the  notice  filing 
requirements  for  agricultural 
cooperative  associations  which  conduct 
compensated  transportation  operations 
for  nonmembers.  These  operations  are 
exempt  from  regulation  if  certain 
statutory  limitations  on  their  scope  are 
observed.  Section  103  of  the  ICC 
Termination  Act  of  1995  (ICCTA),  Pub. 
L.  104-88.  109  Stat.  803,  removed  the 
requirement  that  a  notice  be  filed  before 
initiation  of  operations  under  the 
exemption. 

EFFECTIVE  DATE:  August  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  T,  Vining  or  Ms.  Patricia  A. 
Burke,  Office  of  Motor  Carrier 
Information  Analysis,  HlA-30.  (202) 
358-7028,  or  Ms,  Grace  Reidy.  Office  of 
the  Chief  Counsel,  (202)  366-0834. 
Federal  Highway  Administration,  400 
Seventh  St.,  SW.,  Washington.  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays, 
SUPPLEMENTARY  INFORMATION:  On 
October  21,  1996,  the  FHWA  published 
a  proposed  rule  and  a  request  for 
conunents  in  the  Federal  Register  (61 
FR  54712)  on  the  removal  of  the 
regulation  specifying  the  notice  filing 
requirement  for  agricultural  cooperative 
associations  which  conduct 
compensated  transportation  operations 
for  nonmembers.  The  former  Interstate 
Commerce  Act  contained  an  exemption 
from  ICC  regulation  at  49  U.S.C. 
13506(a)(5)  (formerly  49  U.S.C. 
10526(a)(5))  for  transportation  provided 
by  an  agricultural  cooperative 
association  for  nonmembers.  To  qualify 
for  the  exemption,  the  transportation 
services  for  nonmembers  were  required 
to  be  incidental  to  the  cooperative's 
primary  transportation  operations, 
could  not  exceed  annually  25  percent  of 
the  cooperative's  total  transportation 
between  any  two  involved  points,  and. 


as  a  whole,  could  not  exceed  the 
transpKJrtation  provided  for  the 
cooperative  association  and  its 
members.  The  cooperative  was  also 
required  to  file  a  notice  with  the  ICC  of 
its  intent  to  provide  transportation  for 
nonmembers. 

The  ICCTA  reenacted  the  substantive 
exemption  for  nonmember 
transportation  services  by  agricultural 
cooperatives,  but  removed  the  notice 
filing  requirement.  49  U.S.C. 
13506(a)(5).  Although  the  ICCTA  does 
not  prohibit  imposition  of  a  notice 
requirement  by  the  FHWA.  which  has 
assumed  responsibility  for  this 
regulation  pursuant  to  the  ICCTA,  the 
notice  of  proposed  rulemaking 
questioned  the  continuing  need  for  any 
required  notice. 

The  public  comment  period  for  the 
proposed  rule  closed  on  December  20, 
1996.  No  comments  were  submitted, 
and  the  proposed  rule  is  adopted. 

The  Secretary  is  granted  authority  at 
49  U.S.C.  13508  to  require  agricultural 
cooperatives  to  maintain  records  of 
transportation  provided  for  members 
and  nonmembers.  Section  13508  makes 
these  records  subject  to  inspection  and 
imposes  specific  penalties  for  reporting 
and  recordkeeping  violations. 
Regulations  at  49  CFR  372.111  delineate 
the  scope  of  the  required  records.  The 
information  contained  in  these  records 
can  be  inspected  by  the  FHWA  if  it  ever 
appears  that  a  cooperative  is  performing 
transportation  ser\ices  for  nonmembers 
which  exceed  the  scope  of  the 
exemption.  Moreover,  it  is  unlikely  that 
a  cooperative  would  have  any  incentive 
to  conduct  unlawful  transportation 
operations.  Under  the  ICCTA,  licensing 
,  requirements  are  now  essentially 
limited  to  compliance  with  safety  and 
insurance  standards.  A  cooperative 
could  easily  obtain  operating  authority 
for  legitimate  operations. 

In  mese  circumstances,  the  notice 
requirement  at  49  CFR  372.113  no 
longer  serves  any  legitimate  purpose. 
Removal  of  this  regulation,  and  the 
adoption  of  conforming  amendments  to 
49  CFR  372.111,  will  eliminate 
uimecessary  regulatory  requirements. 

Executive  Order  12866  (Regulatory 
Planning  and  Review  and  DOT 
Regulatory  Policies  and  Procedures) 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  or  significant  within  the 
meaning  of  Department  of 
Transportation  regulatory  policies  and 
procedures.  The  economic  impact  of 
this  rulemaking  is  minimal;  therefore,  a 
full  regulatory  evaluation  is  not 
required.  The  rulemaking  merely 
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eliminates  a  notice  filing  requirement 
which  applies  to  a  small  number  of 
transportation  entities.  Neither  the 
individual  nor  cumulative  impact  of 
this  action  is  significant. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (Pub.  L.  96-354,  5  U.S.C. 
601-612),  the  FHWA  has  evaluated  the 
effects  of  this  rule  on  small  entities. 
Based  on  the  evaluation,  the  FHWA 
hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  filing  requirement  currently  only 
involves  the  preparation  of  a  relatively 
simple  notice  by  a  limited  number  of 
transportation  entities.  Its  elimination, 
while  beneficial,  will  not  have  a 
significant  economic  impact. 

Executive  Order  12612  (Federalism 
Assessment) 

This  action  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  was  determined  that  this 
action  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  federalism  assessment. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq.  On  the  contrary,  it  eliminates  the 
requirement  that  parties  taking 
advantage  of  the  exemption  at  49  U.S.C. 
13506(a)(5)  file  Form  OCP-102  (Office 
of  Management  and  Budget  #3120-0005, 
EXJtipeS  1 1-30-95).  Ttjio  avtiov  lo  tti9o 
\)fovoiaTCVT  ^ixT)  vr\e  yoaXa  o^  vr\£ 
nampqopK  Pe80vtiov  .\yz. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this  action 
for  the  purpose  of  the  National 
Envirormiental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.]  and  has  determined 
that  this  action  would  not  have  any 
effect  on  the  quality  of  the  environment. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 


Information  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN  number 
contained  in  the  heading  of  this 
dociunent  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subiects  in  49  CFR  Part  372 

Agricultural  commodities,  Buses, 
Commercial  zones.  Freight  forwarders, 
Highways  and  roads,  Motor  carriers  of 
property.  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing  and 
under  the  authority  of  section  103  of  the 
ICC  Termination  Act  of  1995,  Pub.  L. 
104-88,  109  Stat  803,  and  49  CFR  1.48, 
the  FHWA  amends  tiUe  49,  CFR, 
Chapter  III,  Part  372  as  set  forth  below: 

PART  372— EXEMPTIONS, 
COMMERCIAL  ZONES,  AND 
TERMINAL  AREAS 

1.  The  authority  citation  for  Part  372 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  13504  and  13506:  49 
CFR  1.48. 

2.  Section  372.111  is  amended  in 
paragraph  (a)  by  removing  the  words 
"which  is  required  to  give  notice  to  the 
Commission  under  §  1047.23",  and  in 
paragraph  (b)  by  removing  the  words 
"and  required  to  give  notice  to  this 
Commission  under  §  1047.23". 

§  372.1 13    [Removed  and  reserved] 

3.  Section  372.113  is  removed  and 
reserved. 

Issued  on:  July  7,  1997. 
Jane  F.  Garrey, 

Acting  AdministTutOT  for  the  Federal  Highway 

A  dministration . 

(FR  Doc.  97-18682  Filed  7-15-97;  8:45  am) 

SILUNQ  COOE  4910-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
P.O.  070997E] 

Atlantic  Tuna  Fisheries;  Adjustments 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishery  reopening. 

SUMMARY:  NMFS  has  determined  that 
the  AUantic  bluefin  tuna  Harpoon 
category  quota  has  not  been  reached. 
Therefore,  NMFS  reopens  the  Harpoon 
category  for  3  days  effective  July  11, 


1997.  Closure  of  this  3-day  fishery  will 
be  stricUy  enforced.  This  action  is  being 
taken  to  allow  full  harvest  of  the 
Harpoon  category  quota. 

DATES:  Effective  Friday,  July  11,  at  1 
a.m.  local  time  until  Sunday,  July  13,  at 
11:30  p.m.  local  time. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347,  or  Mark  Murray- 
Brown,  508-281-9260. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285.  Section 
285.22  subdivides  the  U.S.  quota 
recommended  by  the  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  among  the  various 
domestic  fishing  categories. 

NMFS  is  required,  under 
§  285.20(b)(1),  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  project  a  date  when 
the  catch  of  ABT  will  equal  the  quota 
and  publish  a  Federal  Register 
aimouncement  to  close  the  applicable 
fishery. 

Implementing  regulations  for  the 
Atiantic  tuna  fisheries  at  §  285.22 
provide  for  a  quota  of  53  mt  of  large 
medium  and  giant  ABT  to  be  harvested 
from  the  regulatory  area  by  vessels 
permitted  in  the  Harpoon  category. 

Based  on  reported  catch  and  effort, 
NMFS  filed  an  action  with  the  Office  of 
the  Federal  Register  on  July  3,  1997,  to 
close  the  Harpoon  category  fishery  on 
July  7,  1997.  NMFS  has  determined  that, 
due  to  lower  than  expected  fishing  effort 
and  landings,  the  full  53  mt  has  not 
been  taken.  Average  catch  rates  for  the 
month  of  June  indicate  that  the 
remaining  quota  could  be  taken  in  3 
fishing  days.  Therefore,  NMFS  is 
reopening  the  Harpoon  category 
effective  1  a.m.,  July  11,  and  closing 
11:30  p.m.,  July  13  to  ensure  full 
attainment  of  the  Harpoon  category 
quota. 

Classification 

This  action  is  taken  under 
§§  285.20(b)  and  285.22  and  is  exempt 
from  review  under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 
Dated:  )uly  10,  1997. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 

National  Marine  Fisheries  Service. 

[FR  Doc.  97-18587  Filed  7-10-97;  3:46  pm] 

BILUNG  COOE  3S10-22-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 
P.0.071097B] 

Atlantic  Tuna  Fisheries;  Inseason 
Adjustment 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Catch  limit  adjustment. 

summary:  NMFS  adjusts  the  daily  catch 
limit  for  the  Angling  category  fishery  for 
Atlantic  bluefin  tuna  (ABT)  to  four  fish 
per  vessel  from  the  school  size  class  and 
one  fish  per  vessel  from  the  large  school 
or  small  medium  size  class.  The 
duration  of  the  catch  limit  adjustment  is 
limited  to  August  7,  1997,  whereupon 
the  limit  will  revert  to  one  ABT  per 
vessel  per  day.  This  action  is  being 
taken  to  ensure  reasonable  fishing 
opportunities  in  all  geographic  areas 
without  risking  overharvest  of  this 
category. 

EFFECTIVE  DATE:  The  daily  catch  limit 
adjustment  is  effective  1:00  a.m.,  local 
time,  July  11,  1997,  until  11:30  p.m., 
local  time,  August  7,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347,  or  Mark  Murray- 
Brown,  508-281-9260. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implemented  under  the 
authority  of  the  Atlantic  Tunas 
Convention  Act  (16  U.S.C.  971  et  seq.) 
governing  the  harvest  of  ABT  by  persons 
and  vessels  subject  to  U.S.  jurisdiction 
are  found  at  50  CFR  part  285. 

Implementing  regulations  for  the 
Atlantic  tuna  fisheries  at  §  285.24  allow 
for  adjustments  to  the  daily  catch  limits 
in  order  to  provide  for  maximum 
utilization  of  the  quota  spread  over  the 
longest  possible  period  of  time.  The 
Assistant  Administrator  for  Fisheries, 
NOAA,  may  increase  or  reduce  the  per 
angler  catch  limit  for  any  size  class 
bluefin  tuna  or  may  change  the  per 
angler  limit  to  a  per  boat  limit  or  a  per 
boat  limit  to  a  per  angler  limit. 

ABT  landings  reported  in  the 
southern  area  (Delaware  and  states 
south)  in  January,  February  and  March 
1997,  were  primarily  small  medium 
bluefin  tuna.  Given  the  limited  quota 
available  for  the  ABT  Angling  categor\- 
and  the  large  size  (100-200  lbs)  of 
individual  fish  landed  in  the  winter 
fishery,  NMFS  reduced  the  daily  catch 
limit  to  one  fish  per  vessel.  NMFS  took 
further  action  to  close  the  winter  ABT 


fishery  on  March  2,  1997  to  ensure  that 
sufficient  quota  would  remain  for  the 
summer  ABT  fisheries.  On  June  13, 
1997.  NMFS  reopened  the  Angling 
category  fishery  but  maintained  the 
daily  catch  limit  at  one  ABT  per  vessel 
to  ensure  that  the  southern  area  quota 
would  not  be  exceeded. 

Since  the  reopening,  information 
collected  by  NMFS  through  dockside 
and  telephone  surveys  indicates  that  the 
conservative  catch  limit  of  one  fish  per 
day  has  resulted  in  greatiy  reduced 
fishing  pressure.  Estimated  landings  for 
the  month  of  June  indicate  that 
approximately  2.5  metric  tons  (mt)  of 
school  bluefin  were  landed  in  the 
southern  area  (quota  of  51  mt)  and 
approximately  2.6  mt  of  school  bluefin 
were  landed  in  the  northern  area  (quota 
of  57  mt).  No  landings  of  large  school 
or  small  medium  ABT  were  reported 
during  June.  NMFS  has  determined  that 
a  catch  limit  adjustment  is  warranted  to 
ensure  reasonable  fishing  opportunities 
in  all  geographic  areas  without  risking 
overharvest. 

The  daily  catch  limit  is  adjusted  as 
follows:  No  more  than  four  school 
bluefin  tuna  may  be  retained  each  day 
per  Angling  category  vessel.  In  addition, 
one  ABT  per  vessel  may  be  landed  from 
the  large  school  or  small  medium  size 
class.  This  catch  limit  adjustment  is 
effective  through  August  7,  1997, 
whereupon  the  daily  limit  will  revert  to 
one  ABT  per  day  which  may  be  fi^om  the 
school,  large  school  or  small  medium 
size  class. 

Depending  on  the  level  of  fishing 
effort  and  catch  rates  of  ABT.  NMFS 
may  determine  that  an  interim  closure 
or  additional  catch  limit  adjustment  is 
necessary  to  enhance  scientific  data 
collection  from  all  geographic  areas. 
Closures  or  subsequent  adjustments  to 
the  daily  catch  limit,  if  any,  shall  be 
announced  through  publication  in  the 
Federal  Register.  In  addition,  anglers 
may  call  the  Highly  Migratory  Species 
Information  Line  at  301-713-1279  or 
508-281-9305  for  updates  on  quota 
monitoring  and  catch  limit  adjustments. 
Anglers  aboard  Charter/Headboat  and 
General  category  vessels,  when  engaged 
in  recreational  fishing  for  school,  large 
school,  and  small  medium  .\BT,  are 
subject  to  the  same  rules  as  anglers 
aboard  Angling  category  vessels. 

Classification 

This  action  is  taken  under  50  CFR 
285.24(d)(3)  and  is  exempt  from  review 
under  E.O.  12866. 

Authority:  16  U.S.C.  971  et  seq. 


Dated:  July,  10, 1997. 
Gary  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  S4arine  Fisheries  Service^ 
[FR  Doc  97-18615  Filed  7-10-97;  4:53  pml 
BILUNG  CODE  3S10-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  961217359-705<M)2;  I.D. 
0703970] 

Pacific  Halibut  Fisheries;  Oregon  Sport 
Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administratian  (NOAA). 

Commerce. 

ACTION:  Inseason  action. 

SUMMARY:  NMFS  announces  that  the 
Area  2A  sport  fishery  off  Oregon  on 
August  1,  2,  and  9,  1997,  in  all-depths 
is  closed.  The  restricted  depth  fishery 
will  remain  open  until  September  30, 
1997,  or  until  the  Oregon  sport  fishery 
quota  is  reached. 
DATES:  Effective  July  16, 1997. 
Comments  will  be  accepted  through  July 
31.  1997. 

ADDRESSES:  Comments  may  be  mailed  to 
William  Stelle,  )r..  Regional 
Administrator.  Northwest  Region, 
NMFS,  7600  Sand  Point  Way,  Seattie, 
WA  98115.  Information  relevant  to  this 
action  is  available  for  public  review 
during  business  hours  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Scordino.  206-526-6143 
SUPPLEMENTARY  INFORMATION:  The  Area 
2A  Catch  Sharing  Plan  for  Pacific 
halibut  off  Washington,  Oregon,  and 
California  is  implemented  in  the  annual 
management  measures  for  the  Pacific 
halibut  fisheries  published  on  March  18, 
1997  (62  FR  12759).  The  sport  fishery  in 
Oregon  in  the  area  from  Cape  Falcon. 
Oregon,  to  the  Oregon/California  border 
was  divided  in  accordance  with  the 
Area  2A  Catch  Sharing  Plan  into  three 
seasons  with  an  overall  quota  of  137,600 
lb  (62.4  mt)  for  1997.  The  first  season  in 
the  area  between  Cape  Falcon  and  the 
Siuslaw  River,  which  was  an  all-depth 
fishery  with  a  sub-quota  of  86,703  lb 
(39.3  mt),  closed  on  May  24.  The  first 
season  in  the  area  between  the  Siuslaw 
River  and  the  Oregon/California  border, 
which  was  an  all-depth  fishery  with  a 
sub-quota  of  8,077  lb  (3.7  mt),  closed  on 
May  17.  The  second  season  for  both 
areas  (from  Cape  Falcon  to  the  Oregon/ 
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California  border),  which  is  a  restricted 
depth  fishery  (inside  30  fathoms), 
opened  on  the  day  after  the  closure  of 
the  all-depth  fisheries  in  accordance 
with  Section  22  of  the  annual 
regulations  for  the  Pacific  halibut 
fisheries  (62  FR  12759,  March  18. 1997) 
and  is  scheduled  to  continue  until  July 
31.  The  third  season  for  the  entire  area 
from  Cape  Falcon  to  the  Oregon/ 
California  border  is  an  all-depth  fishery 
that  is  to  open  on  August  1,  2,  and  9, 
or  until  the  Oregon  sport  fishery  quota 
is  taken. 

The  catch  from  the  first  season  in  the 
entire  area  between  Cape  Falcon  and  the 
OregonyCalifomia  border  has  been 
determined  by  NMFS,  in  consultation 
with  Oregon  Department  of  Fish  and 
Wildlife  (ODFW).  to  have  exceeded  the 
first  season  subquotas  by  over  30,000  lbs 
(13.6  mt).  In  consultation  with  ODFW, 
the  Pacific  Fishery  Management 
Council,  and  the  International  Pacific 
Halibut  Commission  (IPHC),  NMFS  has 
determined  based  on  past  catch  rates  in 
restricted  depth  and  all-depth  sport 
fisheries  off  Oregon,  that  the  remaining 
quota  for  this  area  is  sufficient  to 
maintain  the  current  restricted  depth 
fishery  until  July  31  and 

possibly  a  1-day,  all-depth  fishery  on 
August  1.  but  the  remaining  quota  is  not 
sufficient  to  allow  the  scheduled  3-day. 
all-depth  opening  in  August  (third 
season).  It  is  possible  that  there  may  be 
sufficient  quota  remaining  on  July  31  to 
allow  an  all-depth  fishery  on  August  1, 
but  that  determination  cannot  be  made 
until  late  July  when  the  catch  in  the 
restricted  depth  fishery  is  accounted  for. 
Because  halibut  catch  rates  are  much 
lower  in  a  restricted  depth  fishery  than 
an  all-depth  fishery,  the  restricted  depth 
fishery  could  remain  open  after  the 
second  season  until  September  30 
without  exceeding  the  quota. 

NMFS  Action 

NMFS  is  taking  inseason  action  to 
close  the  August  1,  2,  and  9,  1997.  all- 
depth  fishery  in  the  area  from  Cape 
Falcon  to  the  Oregon/California  border 
to  prevent  the  quota  for  the  Oregon 
sport  fishery  from  being  exceeded.  The 
restricted  depth  fishery,  limited  to 
waters  inside  30  fathoms  as  described  in 
Section  22  of  the  annual  management 
measures,  in  the  area  from  Cape  Falcon 
to  the  Oregon/California  border,  will 
remain  open  until  September  30  or  imtil 
the  Oregon  sport  fishery  quota  is 
estimated  to  have  been  taken  and  the 
season  is  closed  by  IPHC.  A 
determination  on  whether  a  1-day,  all- 
depth  fishery  can  be  allowed  on  August 
1  without  exceeding  the  quota  will  be 
made  on  July  18.  Notice  of  an  all-depth 
fishery  opening  will  be  provided  by  a 


telephone  hotline  administered  by  the 
Northwest  Region,  NMFS.  at  206-526- 
6667  or  800-662-9825.  No  fishing  will 
be  allowed  in  the  area  beyond  30 
fathoms  on  August  1 .  imless  the 
opening  has  been  aruiounced  by  NMFS. 
The  Regional  Administrator  has 
determined  that  this  action  is  necessary 
to  allow  allocation  objectives  to  be  met. 
and  will  not  result  in  exceeding  the 
catch  limits  that  were  established  prior 
to  the  season  opening.  Because  of  the 
need  to  provide  adequate  public  notice 
on  the  closure.  NMFS  has  determined 
that  good  cause  exists  for  this  action  to 
be  issued  without  affording  a  prior 
opportiuaity  for  public  conunent.  Public 
comments  will  be  received  for  a  period 
of  1 5  days  after  the  effectiveness  of  this 
action. 

Classification 

This  action  is  authorized  by  Section 
23  of  the  annual  management  measures 
for  Pacific  halibut  fisheries  published 
on  March  18.  1997  (62  FR  12759)  and 
has  been  determined  to  be  not 
significant  for  purposes  of  E.O.  12866. 

Dated:  July  10. 1997, 
Bruce  Morebead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-18589  Filed  7-15-97;  8:45  am) 

BH.UNG  CODE  3S1(>-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  960520141-7159-06;  I.D. 
021897B] 

RIN  064a-AH05 

Fisheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Black  Sea  Bass  Fisheries;  1997  Scup 
Recreational  Fishery  Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
retain,  for  1997,  the  1996  recreational 
management  measures  for  the  scup 
fishery  implemented  under  the 
regulations  implementing  the  Fishery 
Management  Plan  for  the  Summer 
Flounder,  Scup,  and  Black  Sea  Bass 
Fisheries  (FMP).  This  rule  does  not 
change  the  measures  implemented 
under  Amendment  8  to  the  FMP,  that  is, 
a  7-inch  (17.78-cm}  minimum  fish  size. 


no  possession  limit,  and  no  closed 
season  for  the  recreational  scup  fishery. 
The  intent  of  this  document  is  to 
comply  with  implementing  regulations 
for  the  scup  fishery  that  require  NMFS 
to  publish  measures  for  the  upcoming 
fishing  year  that  will  prevent 
overfishing  of  the  resource. 
DATES:  Effective  on  August  14,  1997. 
ADDRESSES:  Copies  of  the 
Environmental  Impact  Statement  for 
Amendment  8  and  supporting 
documents  used  by  the  Monitoring 
Committee  are  available  from:  Executive 
Director,  Mid-Atlantic  Fishery 
Management  Council,  Room  2115, 
Federal  Building,  300  S.  New  Street, 
Dover,  DE  19901-6790. 
FOR  FURTHER  INFORMATION  CONTACT: 
Regina  L.  Spallone.  Fishery  Policy 
Analyst,  (508)  281-9221. 
SUPPLEMENTARY  INFORMATION:  The  FMP 
was  developed  jointly  by  the  Mid- 
Atlantic  Fishery  Management  Council 
(Council)  and  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission)  in 
consultation  with  the  New  England  and 
South  Atlantic  Fishery  Management 
Councils.  Implementing  regulations  for 
the  fishery  are  found  at  50  CFR  part  648. 

Section  648.120  outlines  the  process 
for  determining  annual  commercial  and 
recreational  catch  quotas  and  other 
restrictions  for  the  scup  fishery. 
Pursuant  to  Section  648.120,  the 
Administrator,  Northeast  Region, 
NMFS,  implements  measures  for  the 
fishing  year  to  ensure  achievement  of 
the  aimual  exploitation  rate  specified  in 
the  FMP. 

This  document  aimounces  a 
minimum  fish  size  of  7  inches  (17.78 
cm)  for  the  1997  recreational  scup 
fishery,  which  is  unchanged  from  the 
measure  contained  in  the  proposed  rule 
published  in  the  Federal  Register  on 
April  15,  1997  (62  FR  18309).  In 
addition,  for  the  1997  recreational  scup 
fishery,  there  is  no  possession  limit  and 
no  closed  season  consistent  with  the 
measures  implemented  under 
Amendment  8. 

Comments  and  Responses 

One  comment  letter  was  received 
from  a  Massachusetts  charter/party  boat 
operator  during  the  public  comment 
period,  which  ended  May  15,  1997. 

Comment  The  commenter  believes 
that  a  9-inch  (22.86  cm)  minimum  size 
should  be  established  because  it  has 
worked  in  Massachusetts  and  would 
provide  a  sustainable  fishery. 

Response-.  The  7-inch  (17.78-cm) 
minimum  fish  size  is  sufficient  to 
constrain  the  recreational  fishery  to  the 
harvest  limit.  In  1995,  with  no 
restrictions  in  the  EEZ,  recreational 
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landings  were  1.3  million  lbs  (0.6 
million  kgj,  32  percent  fewer  than  the 
1997  harvest  limit  of  1.947  million  lbs 
(0.88  million  kg).  In  1996,  with  a  7-inch 
(17.78-cm)  minimum  size,  recreational 
landings  were  2.3  million  lbs  (1.04 
million  kgJ  or  16  percent  greater  than 
the  hmit.  Given  the  variability,  NMFS 
believes  it  is  reasonable  to  maintain  the 
7-inch  (17.78-cmJ  minimum  size  for 
1997.  Additional  discussion  of  the  7- 
inch  (17.78-cm)  minimum  size 
limitation  may  be  found  in  the  proposed 
rule  (72  FR  18309,  April  15,  1997). 

Classification 

This  action  is  authorized  by  50  CFR 
part  648  and  has  been  determined  to  be 
not  significant  for  purposes  of  E.O. 
12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation,  Department 
of  Commerce,  certified  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  that  this  rule, 
if  adopted  as  proposed,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  reasons  were  given  in  the  preamble 
to  the  proposed  rule  and  are  not 
repeated  here.  No  comments  were 
received  regarding  this  certification.  As 
a  result,  a  regulatory  flexibility  analysis 
was  not  prepared. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  10, 1997. 

David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

(FR  Doc.  97-18724  Filed  7-15-97;  8:45  am] 

BILUNQ  CODE  351fr-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  961 126334-7025-02;  I.D. 
071097A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska,  Ftorthem  Roclcfish  in 
the  Central  Regulatory  Area  of  the  Gulf 
of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiue. 

SUMMARY:  NMFS  is  closing  directed 
fishing  for  northern  rockfish  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  (GO A).  This  action  is  necessary 
to  prevent  exceeding  the  northern 
rockfish  total  allowable  catch  (TAC)  in 
the  Central  Regulatory  Area  of  the  GOA. 


DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  10,  1997,  imtil  2400 
hrs,  A.l.t,  December  31,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Pearson,  907-486-6919. 

SUPPLEMENTARY  INFORMAT)ON:  The 

groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  northern  rockfish  TAC  in  the 
Central  Regulatory  Area  of  the  Gulf  of 
Alaska  was  established  by  the  Final 
1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179, 
February  24,  1997)  as  4.150  metric  tons 
(mt),  determined  in  accordance  with 
§  679.20  (c)(3)(ii). 

In  accordance  with  §  679.20  (d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  northern  rockfish 
TAC  in  the  Central  Regulatory  Area  of 
the  Gulf  of  Alaska  will  soon  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  3,750  mt.  and  is  setting 
aside  the  remaining  400  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with  §  679.20 
{d)(l)(iii),  the  Regional  Administrator 
finds  that  this  directed  fishing 
allowance  will  soon  be  reached. 
Consequentiy.  NMFS  is  prohibiting 
directed  fishing  for  northein  rockfish  in 
the  Central  Regulatory  Area  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

This  action  responds  to  the  best 
available  information  recenUy  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  TAC  for 
northern  rockfish  in  the  Central 
Regulatory  Area  of  the  GOA.  A  delay  in 
the  effective  date  is  impracticable  and 
contrary  to  public  interest.  The  fleet  will 
soon  take  the  directed  fishing  allowance 
for  northern  rockfish.  Further  delay 
would  only  result  in  overharvest  and 
disrupt  the  FMP's  objective  of  allowing 
incidental  catch  to  be  retained 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 


Classification 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  rt  seq. 

Dated:  July  10,  1997. 
Gory  C  Matlock, 

Director,  Office  of  Sustainable  Fisheriea, 
National  Marine  Fisheries  Service. 
[FR  Doc.  97-18588  FUed  7-10-97;  3:46  pm] 
BHJJNQ  OOOE  3S10-I3-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[DockM  No.  961126334-7025-02;  1.0. 
071197AJ 

Fisheries  of  ttie  Exclusive  Economic 
Zone  Off  Alaska;  Pacific  Ocean  Perch 
in  the  Western  Regulatory  Area  of  the 
Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  adjustment;  request  for 

comments. 

SUMMARY:  NMFS  issues  an  inseason 
adjustment  prohibiting  retention  of 
Pacific  ocean  perch  and  prohibiting 
directed  fishing  for  groundfish  by 
vessels  using  trawl  gear  except  fishing 
for  pollock  by  vessels  using  pelagic 
trawl  gear  in  the  Western  Regtdatory 
Area  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent 
overfishing  of  Pacific  ocean  perch  in  the 
Western  Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  July  11,  1997,  until  2400 
hrs,  A.l.t.,  December  31,  1997. 
Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  July  28.  1997. 
ADDRESSES:  Comments  may  be  sent  to 
Ronald  J.  Berg.  Chief,  Fisheries 
Management  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802,  Attn:  Lori  Gravel,  or  be  delivered 
to  the  fourth  floor  of  the  Federal 
Building.  709  West  9th  Street,  Jxmeau, 
AK. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLBNENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
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under  authority  of  the  Magnuson- 
Stevens  Fisher>'  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act).  Fishing  by  U.S.  vessels  is  governed 
by  regulations  implementing  the  FMP  at 
subpart  H  of  50  CFR  part  600  and  50 
CFR  part  679. 

The  Magnuson-Stevens  Act  requires 
that  conservation  and  management 
measures  prevent  overfishing.  The  1997 
overfishing  level  for  Pacific  ocean  perch 
in  the  Western  Regulatory  Area  of  the 
GOA  was  established  by  the  Final  1997 
Harvest  Specifications  for  Groundfish  of 
the  GOA  (62  FR  8179.  February  24. 
1997)  as  2,790  metric  tons  (mt)  and  the 
acceptable  biological  catch  as  1,840  mt. 
As  of  July  5,  1997,  1 ,961  mt  of  Pacific 
ocean  perch  have  been  caught. 

NMFS  closed  directed  fishing  for 
Pacific  ocean  perch  on  July  3,  1997  (62 
FR  36740,  July  9,  1997).  Substantial 
trawl  fishing  effort  will  be  directed  at 
remaining  amounts  of  groundfish  in  the 
GOA  during  1997.  These  fisheries  can 
have  significant  bycatch  of  Pacific  ocean 
perch. 

The  Administrator,  Alaska  Region, 
NMFS,  has  determined,  in  accordance 


with  §679.2Sta)(l)(i),  that  closing  the 
season  by  prohibiting  retention  of 
Pacific  ocean  perch  and  closing  the 
season  for  directed  fishing  for 
groundfish  by  vessels  using  trawl  gear 
except  fishing  for  pollock  by  vessels 
using  pelagic  trawl  gear,  is  necessary  to 
prevent  overfishing  of  Pacific  ocean 
perch  and  is  the  least  restrictive 
measure  to  achieve  that  purpose. 
Without  this  prohibition  of  retention 
and  closure  to  directed  fishing, 
significant  incidental  catch  of  Pacific 
ocean  perch  would  occur  by  trawl 
vessels  targeting  these  groundfish 
species  and  seeking  to  maximize 
retainable  amounts  of  Pacific  ocean 
perch  under  the  maximum  retainable 
bycatch  amounts  at  §  679.20(e). 

Therefore,  NMFS  is  requiring  that 
further  catches  of  Pacific  ocean  perch  in 
the  Western  Regulatory  Area  of  the  GOA 
be  treated  as  prohibited  species  in 
accordance  with  §  679.21(b)(2).  NMFS  is 
prohibiting  directed  fishing  for 
groundfish  by  vessels  using  trawl  gear 
except  fishing  for  pollock  by  vessels 
using  pelagic  trawl  gear  in  the  Western 
Regulatory  Area  of  the  GOA. 


The  Assistant  Administrator  for 
Fisheries,  NOAA,  finds  for  good  cause   . 
that  providing  prior  notice  and  public 
comment  on  this  action  is  impracticable 
and  contrary  to  the  public  interest. 
Likewise,  good  cause  exists  to  waive  the 
delay  in  the  effective  date.  Immediate 
effectiveness  is  necessary  to  prevent 
overfishing  of  Pacific  ocean  perch  in  the 
Western  Regulatory  Area  of  the  GOA. 
Under  §  679.25(c)(2),  interested  persons 
are  invited  to  submit  wrritten  comments 
on  this  action  to  the  above  address  until 
July  28,  1997. 

Classification 

This  action  is  taken  under  §  679.20 
and  is  exempt  from  review  under  E.G. 
12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  11,  1997. 
Gary  C.  Matlock, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service 
(FR  Doc.  97-18723  Filed  7-11-97;  3:00  pmj 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  ailes  and  regulations.  The 
purpose  of  these  notices  Is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

8  CFR  Part  204 
PNS  No.  1838-47] 
RIN1115-AE77 

International  Matchmaking 
Organizations 

AGENCY:  Immigration  and  Naturalization 

Service,  Justice. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 

SUMMARY:  This  notice  announces  the 
intent  of  the  Immigration  and 
Naturalization  Service  ("the  Service")  to 
promulgate  regulations  implementing 
section  652  of  the  Illegal  Immigration 
Reform  and  Immigrant  Responsibility 
Act  of  1996  ("mURA"),  Pub.  L.  104-208, 
Div.  C,  110  Stat  3009  (1996),  which 
became  effective  on  September  30,  1996. 
That  provision  requires  international 
matchmaking  organizations  to  provide 
certain  immigration  and  natuuralization 
information  to  recruits.  This  new 
provision  also  requires  the  Attorney 
General  to  conduct  a  study  of  this 
industry  to  collect  data  regarding  the 
number  of  mail  order  marriages,  the 
extent  of  marriage  fraud  and  domestic 
abuse  within  such  marriages,  and 
whether  additional  measures  are  needed 
to  reduce  the  incidence  of  abusive  and 
fraudulent  marriages  initiated  through 
this  industry.  By  issuing  this  advance 
notice,  the  Service  is  providing  an 
opportunity  for  the  public  to  submit 
comments  and  make  suggestions  prior 
to  promulgating  any  regulations.  This 
will  result  in  a  proposed  rule  that  is 
more  comprehensive  in  its  scope  and 
more  understandable  to  the  public. 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  15, 
1997. 

ADDRESSES:  Comments  on  this  notice  of 
intent  must  be  submitted,  in  triplicate, 
to  the  Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  425  I  Street,  NW, 


Room  5307,  Washington,  DC  20536.  To 
ensure  proper  handling,  please 
reference  INS  number  1836-97  on  yoin 
correspondence.  Comments  are 
available  for  public  inspection  at  this 
location  by  calling  (202)  514-3291  to 
arrange  for  an  appointment. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Karen  FitzGerald,  Staff  Officer, 
Immigration  and  Naturalization  Service, 
425  I  Street  NW.,  Room  3214, 
Washington,  DC  20536.  Telephone  (202) 
514-5014. 

SUPPLEMENTARY  INFORMATION: 

Background 

Congress  has  determined  that  there  is 
a  large  and  unregulated  "mail  order 
bride"  industry  in  the  United  States  in 
which  the  participants  earn  substantial 
profits.  IIRIRA  section  652(a)(2). 
Furthermore,  Congress  has  indicated 
that  there  is  evidence  to  suggest  that 
these  "international  matchmaking 
organizations"  may  in  some  ways 
facilitate  abusive  and  fraudulent 
marriages  because  many  "mail  order 
brides  come  to  the  United  States 
unaware  or  ignorant  of  United  States 
immigration  law."  Id.  section  652(a)(4). 
Sf)ecifically,  Congress  has  determined 
that  many  "mail  order  brides"  who  find 
themselves  in  abusive  relationships 
think  that,  if  they  flee  an  abusive 
marriage,  they  will  be  deported  from  the 
United  States.  Id.  This  belief  is  often  the 
result  of  threats  by  the  abusive  spouse 
to  have  the  victim  deported  if  the  abuse 
is  reported  to  law  enforcement 
authorities.  Id. 

In  response  to  these  concerns, 
Congress  enacted  section  652  of  the 
Illegal  Immigration  Reform  and 
Immigrant  Responsibility  Act  of  1996 
(IIRIRA),  to  require  international 
matchmaking  organizations  to 
disseminate  certain  immigration 
information  to  recruits  under  pain  of 
civil  penalty. 

Definitions 

The  following  terms  are  defined  in 
section  652(e)  of  IIRIRA. 

"International  matchmaking 
organization"  is  defined  as  "a 
corporation,  partnership,  business,  or    , 
other  legal  entity,  whether  or  not 
organized  under  the  laws  of  the  United 
States  or  any  State,  that  does  business 
in  the  United  States  and  for  profit  offers 
to  United  States  citizens  or  aliens 
lawfully  admitted  for  permanent 


residence,  dating,  matrimonial,  or  social 
referral  services  to  nonresident 
noncitizens"  by:  an  exchange  of  names, 
telephone  numbers,  addresses,  or 
statistics,  selection  of  photographs,  or  a 
social  environment  provided  by  the 
organization  in  a  country  other  than  the 
United  States.  This  term  does  not 
include  a  traditional  matchmaking 
organization  of  a  religious  nature  that 
otherwise  operates  in  compliance  with 
the  laws  of  the  countries  of  the  recruits 
of  such  organization  and  the  laws  of  the 
United  States. 

The  term  "recruit '  means  "a 
noncitizen,  nonresident  person, 
recruited  by  the  international 
matchmaking  organization  for  the 
purpose  of  providing  dating, 
matrimonial,  or  social  referral  services 
to  United  States  citizens  or  aliens 
lawfully  admitted  for  permanent 
residence." 

Information  Dissemination 

Section  652  of  the  IIRIRA  requires 
that  all  international  matchmaking 
organizations  doing  business  in  the 
United  States  provide  certain 
immigration  and  naturalization 
information  to  recruits  "upon 
recruitment."  The  immigration 
information  to  be  disseminated  would 
explain:  conditional  permanent  resident 
status  and  the  battered  spouse  waiver 
under  that  status;  permanent  resident 
status;  marriage  fraud  penalties;  the 
luiregulated  nature  of  the  matchmaking 
industry;  and  provide  information 
relating  to  the  study  of  the  industry  as 
required  by  this  provision.  In  addition, 
the  Service  has  the  discretion  to  require 
the  dissemination  of  additional 
information  by  these  organizations.  All 
of  the  information  disseminated  under 
this  provision  must  be  provided  to  the 
recruit  in  the  recruit's  native  language. 

Failure  to  comply  with  the 
information  dissemination  provisions  of 
section  652  of  the  IIRIRA  can  result  in 
the  imposition  of  a  civil  monetary- 
penalty  of  up  to  $20,000.  Violators  of 
the  provision  must  be  given  notice  and 
the  opportunity  for  a  hearing  prior  to 
imposing  such  a  penalty 

Public  Input  Requested 

The  Service  invites  all  interested 
parties,  including  representatives  of  the 
international  matchmaking  industry, 
private  and  public  organizations  that 
provide  shelters  and  safehouses  for 
battered  individuals,  state  and  local  law 


38042 


Federal  Register  /  Vol.  62.  No.  136  /  Wednesday.  July  16,  1997  /  Proposed  Rules 


enforcement  agencies,  social  service 
agencies,  and  immigrant  and  victims' 
rights  groups  to  submit  comments 
relating  to  the  implementation  of  the 
information  dissemination  provision  of 
section  652  of  the  IIRIR.^. 

Although  the  Service  seeks  comments 
with  respect  to  all  aspects  of  the 
information  dissemination  provision, 
the  following  categories  are  offered  as  a 
guide  to  some  of  the  specific  comments 
the  Service  is  seeking. 

1.  Content  of  the  Information 

A.  The  statutorily  required 
information. 

B.  Additional  information. 

C.  Information  currently  being 
provided  to  recruits  by  international 
matchmaking  organizations. 

D.  Information  that  may  be  beneficial 
to  inunigrants  who  find  themselves  the 
victims  of  domestic  abuse  perpetrated 
by  their  United  States  citizen  or  lawful 
permanent  resident  spouses. 

E.  Information  that  will  serve  to  deter 
marriage  fraud. 

2.  Form  of  the  Information 

A.  Ensuring  proper  and  effective 
translation  of  the  information  in  the 
recruits'  native  languages. 

B.  Languages  in  which  international 
matchmaking  organizations 
communicate  with  recruits. 

C.  Form  in  which  international 
matchmaking  organizations  provide 
information  to  recruits. 

3.  Manner  of  Dissemination 

\.  When  recruits  should  be  given  the 
required  information. 

B.  How  international  matchmaking 
orgsmizations  communicate  and  share 
information  with  recruits. 

C.  How  recruits  should  be  given  the 
required  information. 

4.  Monitoring  and  Enforcement 

A.  How  the  Service  can  identify  and 
locate  all  international  matchmaking 
organizations  subject  to  this  provision. 

B.  How  the  Service  should  monitor 
these  organizations  to  ensure  that  the 
information  is  disseminated. 

C.  How  the  Service  should  ensure 
compliance  with  the  information 
dissemination  provisions. 

D.  Procedures  for  fining  organizations 
not  in  compliance. 

Dated  May  28.  1997. 
Doris  Meissner, 

Commissioner.  Immigration  Service 
Naturalization  Service. 
[FR  Doc.  97-18717  Filed  7-15-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  100 

[CGD07-97-031] 

RiN2115-AE46 

Special  Local  Regulations:  Hurricane 
Offshore  Classic,  St.  Petersburg,  FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  permanent  special  local 
regulations  for  the  Hurricane  Offshore 
Classic.  This  event  will  be  held 
annually  during  the  third  Saturday  and 
Sunday  of  August,  between  11  a.m.  and 
5  p.m.  Eastern  Daylight  Time  (EDT). 
There  will  be  approximately  400 
participants  and  spectator  craft.  The 
resulting  congestion  of  navigable 
channels  creates  an  extra  or  imusual 
hazard  in  the  navigable  waters.  These 
regulations  are  necessary  to  provide  for 
the  safety  of  life  of  navigable  waters 
during  the  event. 

DATES:  Comments  must  be  received  on 
or  before  20  days  after  date  of  August  5, 
1997. 

ADDRESSES:  Comments  may  be  mailed  to 
U.S.  Coast  Guard  Group  St.  Petersburg, 
600  8th  Ave.  S.E.,  St.  Petersburg.  Florida 
33701-5099,  or  may  be  delivered  to  the 
Operations  Department  at  the  same 
address  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  federal 
holidays.  The  telephone  number  is  (813) 
824-7533.  Comments  will  become  a  part 
of  the  public  docket  and  will  be 
available  for  copying  and  inspection  at 
the  same  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  B.  V.  Howard,  Coast  Guard  Group 
St.  Petersburg.  FL  at  (813)  824-7533. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
data,  or  arguments.  Persons  submitting 
comments  should  include  their  names, 
addresses,  identify  this  rulemaking 
(CGD07-97-031),  and  the  specific 
section  of  this  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  The  regulations  may  be  changed 
in  view  of  the  comments  received.  All 
comments  received  before  the 
expiration  of  the  comment  period  will 
be  considered  before  final  action  is 
taken  on  this  proposal.  No  public 


hearing  is  planned,  but  one  may  be  held 
if  the  written  requests  for  a  hearing  are 
received,  and  it  is  determined  that  the 
opportunity  to  make  oral  presentations 
will  add  to  the  rulemaking  process. 

Discussion  of  Regulations 

The  proposed  regulations  are  needed 
to  provide  for  the  safety  of  life  during 
the  Hurricane  Offshore  Classic.  These 
regulations  are  intended  to  promote  safe 
navigation  on  the  waters  off  St. 
Petersburg  during  the  races  by 
controlling  the  traffic  entering,  exiting, 
and  traveling  within  these  waters.  The 
anticipated  concentration  of  spectator 
and  participant  vessels  associated  with 
the  Hurricane  Offshore  Classic  poses  a 
safety  concern,  which  is  addressed  in 
these  special  local  regulations.  No 
anchoring  will  be  permitted  west  of 
turns  1  and  4  nor  west  of  turns  2  and 
3,  from  10  a.m.  to  6  p.m.  EDT. 
Approximately  300  spectator  craft  will 
be  permitted  near  the  race  area,  but  will 
be  required  to  stay  clear  of  the  race 
lanes.  The  proposed  regulations  would 
also  permit  anchoring  for  spectators 
north  of  the  northern  straightaway  and 
south  of  the  southern  straightaway,  but 
only  in  the  designated  spectator  area 
defined  in  2(b)(2)  below, 

All  vessel  traffic,  not  involved  in  the 
Hurricane  Offshore  Classic,  entering  or 
exiting  the  Vinoy  Basin  between  10  a.m. 
and  6  p.m.  EDT  must  transit  around  the 
race  course,  taking  action  to  avoid  a 
close-quarters  situation  until  finally  past 
and  clear  of  the  racecourse.  All  vessel 
traffic,  not  involved  with  the  Hurricane 
Offshore  Classic,  transiting  the  area  off 
Coffeepot  Bayou,  The  Pier,  and  Bayboro 
Harbor  should  exercise  extra  caution 
and  take  action  to  avoid  a  close-quarters 
situation  until  finally  past  and  clear  of 
the  racecourse. 

Regulatory  Evaluation 

This  proposal  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
the  Executive  Order  12866  and  does  not 
require  an  assessment  of  the  potential 
costs  and  benefits  under  Section  6(a)(3) 
of  that  Order.  It  has  been  exempted  from 
review  by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040: 
February  26,  1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
proposed  rule  to  be  so  minimal  that  a 
full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 
The  proposed  regulation  would  last  for 
only  4  hours  each  day  for  two  days. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposed 
rule,  if  adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Therefore,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  as 
the  regulations  would  only  be  in  effect 
for  approximately  four  hours  each  day 
for  two  days  each  year.  If,  however,  you 
think  that  your  business  or  organization 
qualifies  as  a  small  entity  and  that  this 
proposed  rule  will  have  a  significant 
economic  impact  on  your  business  or 
organization,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  in  what  way  and 
to  what  degree  this  proposed  rule  will 
economically  affect  it. 

Collection  of  Information 

These  proposed  regulations  contain 
no  collection  of  information 
requirements  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.]. 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
the  rulemaking  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environmental  Assessment 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  proposal 
consistent  with  Section  2.B.2  of 
Commandant  Instruction  M16475.1B.  In 
accordance  with  that  section,  this 
proposed  action  has  been 
enviroimientally  assessed  (EA 
completed),  and  the  Coast  Guard  has 
concluded  that  it  will  not  significantly 
affect  the  quality  of  the  human 
environment.  An  Environmental 
Assessment  and  a  Finding  of  No 
Significant  Impact  have  been  prepared 
and  are  available  in  the  docket  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Sul^ects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 


Proposed  Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  Part  100 
of  Title  33,  Code  of  Federal  Regulations, 
as  follows: 

PART  100— [AMENDED] 

1.  The  authority  citation  for  Part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46  and 
33  CFR  100.35. 

2.  A  new  section  100.728  is  added  to 

read  as  follows: 

§  100.728    Annual  Hurricane  Offshore 
Classic,  St  Petersburg,  FL. 

(a)  Regulated  Area.  The  regulated  area 
is  formed  by  a  line  drawn  from  position 
27°46.9'N.  082°37.45'W  (onshore  at 
North  Shore  Park)  east  southeast  to 
position  27°46.39'N,  082°32.65'W; 
thence  due  south  to  position 
27''44.67'N,  082°32.65'W:  thence  due 
west  to  position  27°44.67'N, 
082°37.45'W  (onshore  just  south  of 
Lassing  Park).  All  coordinates 
referenced  use  datum:  NAD  83. 

(b)  Special  Local  Regulations.  (1)  The 
regulated  area  is  an  idle  speed,  "no 
wake  "  zone.  (2)  Spectator  craft  will  be 
permitted  near  the  race  area,  but  will  be 
required  to  stay  clear  of  the  race  lanes. 
Anchoring  for  spectator  craft  is 
permitted  north  of  the  northern 
straightaway  and  south  of  the  southern 
straightaway,  but  only  in  the  designated 
spectator  area  between  27°46.62'N. 
082°37.00'W  to  27^46. 80'N,  082''34.72'W 
and  27°46.52'N.  082''37.00'W  to 
27°46.70'N,  082°34.72'W  for  the 
northern  area  and  27''46.25'N, 
082°37.00'W  to  27°45.90'N,  082''34.72'W 
and  27''46.15'N,  082''37.00'W  to 
27°45.80'N,  082°34.72'W  for  the 
southern  area.  All  coordinates 
referenced  use  Datum:  NAD  83.  No 
anchoring  will  be  permitted  west  of 
turns  1  and  4  nor  west  of  turns  2  and 

3,  from  10  a.m.  to  6p-m.  edt. 

(3)  All  vessel  traffic  not  involved  in 
the  Hurricane  Offshore  Classic  entering 
or  exiting  the  Vinoy  Basin  between  10 
a.m.  and  6  p.m.  edt  must  transit  around 
the  race  course,  taking  action  to  avoid 

a  close-quarters  situation  until  finally 
past  and  clear  of  the  racecoiu^e. 

(4)  All  vessel  traffic  not  involved  with 
the  Hurricane  Offshore  Classic 
transiting  the  area  off  Coffeepot  Bayou, 
The  Pier,  and  Bayboro  Harbor  should 
exercise  extra  caution  and  take  action  to 
avoid  a  close-quarters  situation  until 
finally  past  and  clear  of  the  racecourse 
which  encomptasses  the  area  from 
position  27"46.9'N,  082''37.45'W 
(onshore  at  North  Shore  Park)  east 
southeast  to  position  27''46.39'N, 
082°32.65'W;  thence  due  south  to 


position  27''44.67'N,  082''32.65'W: 
thence  due  west  to  position  27''44.67'N, 
082°37.45'W  (onshore  just  south  of 
Lassing  Park).  All  coordinates 
referenced  use  Datum:  NAD  83. 

(5)  Entry  into  the  regulated  area  shall 
be  in  accordance  with  this  regulation. 
Spectator  vessels  will  at  all  times  stay 
in  the  spectator  areas  defined  in 
paragraph  fb)(2)  of  this  section. 

(c)  Effective  Dates.  This  section  is 
effective  at  10  a.m.  and  terminates  at  6 
p.m.  edt  annually  for  two  days  during 
the  third  Saturday  and  Sunday  of 
August. 

Dated:  July  1.  1997. 

Norman  T.  SaanderB, 

Rear  Admiral,  U.S.  Coast  Guard  Commander, 
Seventh  Coast  Guard  District. 

[FR  Doc.  97-18266  Filed  7-15-97;  8:45  am) 
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Drawbridge  Operation  Regulations; 
New  Jersey  Intracoastal  Waterway 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  At  the  request  of  the  New 
Jersey  Department  of  Transportation 
(NJDOT),  the  Coast  Guard  is  proposing 
to  change  the  regulations  governing 
several  bridges  that  cross  the  New  Jersey 
Intracoastal  Waterway  (NHCW).  Those 
bridges  include:  The  Route  35  Bridge 
across  Manasquan  River  at  NJICW  mile 
1,1.  in  Brielle,  New  Jersey;  the  S37 
Bridge  across  Bamegat  Bay  at  NJICW 
mile  14.1.  in  Seaside  Heights.  New 
Jersey;  the  US40-322  (Albany  Avenue) 
Bridge  across  Inside  Thorofare  at  NJICW 
mile  70.0.  in  Atlantic  City,  New  Jersey; 
and  the  Route  52  (Ninth  Street)  Bridge 
across  Beach  Thorofare  at  NJICW  mile 
80.4,  in  Ocean  City,  New  Jersey 
Additionally,  a  new  provision  would  be 
added  that  would  restrict  openings  of 
the  Route  30  Bridge  across  Beach 
Thorofare  at  NJICW  mile  67.2.  which 
currently  opens  on  signal.  The  NJDOT 
has  requested  these  changes  in  an  effort 
to  ease  vehicular  traffic  congestion 
caused  by  bridge  openings  in  and 
around  seaside  resort  areas.  The  NJDOT 
also  seeks  to  reduce  bndge  tender  hours 
for  certain  bridges  by  eliminating  the 
need  for  them  to  be  continually  staffed 
during  ofi-peak  periods  when  few 
openings  occur. 
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DATES:  Comments  must  be  received  on 
or  before  September  15,  1997. 
ADDRESSES:  Comments  may  be  mailed  to 
Commander  (Aowb),  USCG  Atlantic 
Area,  Federal  Building.  4th  Floor.  431 
Crawford  Street.  Portsmouth.  Virginia 
23704-5004,  or  may  be  hand-delivered 
to  the  same  address  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  telephone 
number  is  (757)  39&-6222.  Comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address. 

F0«  FURTHER  INFORMATION  CONTACT:  Ann 
Deaton.  Bridge  Administrator,  USCG 
Atlantic  .Area,  (757)  398-6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  views, 
comments,  data,  or  argument*.  Persons 
submitting  comments  should  include 
their  names  and  addresses,  identify  this 
rulemaking  (CGDO5-97-O03),  and  the 
specific  section  of  this  rule  to  which 
each  comment  applies,  and  give  reasons 
for  each  comment.  The  Coast  Guard 
requests  that  all  comments  and 
attachments  be  submitted  in  an 
unbound  format  suitable  for  copying 
and  electronic  filing.  If  that  is  not 
practical,  a  second  copy  of  any  bound 
material  is  requested.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing.  Persons  may 
request  a  public  hearing  by  writing  to 
the  address  listed  under  ADDRESSES.  The 
request  should  include  reasons  why  a 
hearing  would  be  beneficial.  If  it 
determines  that  the  opporttxnity  for  oral 
presentations  will  aid  this  rulemaking, 
the  Coast  Guard  will  hold  a  public 
hearing  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 

Drafting  Information:  The  principal 
persons  involved  in  drafting  this 
document  are  Mr.  Waverly  W.  Gregory, 
Jr..  Project  Manager.  Bridge 
Administration  Section  and  Lieutenant 
Robert  L.  Wegman,  Project  Counsel, 
Maintenance  and  Logistics  Command 
Atlantic  Legal  Division. 

Background  and  Purpose 

Generay 

The  New  Jersey  Intracoastal  Waterway 
(NJICW)  extends  approximately  118 
statute  miles  from  Manasquan  Inlet  to 
Cape  May  Harbor.  The  NJICW  is 


primarily  used  by  pleasure  craft, 
commercial,  and  sport  fishing  vessels. 
General  regulations  governing  the 
operation  of  bridges  are  set  out  in 
§§117.1  through  117.49  of  Title  33, 
Code  of  Federal  Regulations  (33  CFR). 
Specific  drawbridge  regulations,  which 
supplement  the  general  regulations  for 
certain  NJICW  bridges,  are  set  out  in  33 
CFR  117.733. 

The  New  Jersey  Department  of 
Transportation  (NJDOT)  has  requested 
to  change  the  existing  regulations  for 
many  bridges  crossing  the  NJICW  in  an 
effort  to  balance  the  needs  of  mariners 
and  vehicle  drivers  transiting  in  and 
around  seaside  resort  areas.  Bridge 
openings  at  peak  traffic  hours  during  the 
tourist  season  often  cause  considerable 
congestion  while  accommodating 
relatively  few  vessels.  The  NJDOT 
contends  that  its  statistics  show  an 
overall  decrease  in  vessel  traffic  and  am 
increase  in  vehicular  traffic  in  recent 
years.  The  NJDOT  is  seeking  to  solve  the 
vehicular  traiSic  problem  caused  by  the 
frequency  of  bridge  openings  by 
reducing  the  number  of  drawbridge 
openings,  thus  allowing  more  vehicles 
to  pass  unimpeded.  The  NJDOT  also 
seeks  to  restrict  openings  and  thereby 
reduce  bridge  tender  hours  for  certain 
bridges  during  off-peak  periods  when 
requests  for  openings  ini&requently 
occur.  A  special  24-hour  telephone 
number  would  be  posted  on  all  bridges 
in  accordance  with  33  CFR  117.55  to 
arrange  for  openings  during  off-peak 
periods  and  emergencies.  The  following 
bridges  would  be  affected  by  this 
proposal: 

Route  35  Bridge 

The  current  regulations  require  the 
Route  35  bridge  across  Manasquan 
River,  at  NJICW  mile  1.1,  located  in 
Brielle,  New  Jersey  to  open  on  signal; 
except  that,  from  Memorial  Day  through 
Labor  Day  on  Saturdays,  Sundays,  and 
Federal  holidays  frtjm  10  a.m.  to  8  p.m., 
the  draw  need  only  open  on  the  hour 
and  half  hour.  Additionally,  the  draw 
shall  open  at  ail  times  as  soon  as 
possible  for  passage  of  a  public  vessel  of 
the  United  States  or  for  a  vessel  in 
distress. 

During  the  summer  of  1991,  the  Coast 
Guard  implemented  a  temporary 
deviation  to  the  existing  regulations 
governing  the  Route  35  Bridge  for  60 
days  from  August  1  through  September 
29,  1991.  The  deviation  extended  the 
hour  and  half  hoiu  opening  schedule  on 
weekends  and  holidays  to  between  9 
a.m.  and  10  p.m..  and  provided  for  only 
twice  an  hour  openings  during  the 
evening  rush  hours  from  4  p.m.  to  7 
p.m.  Monday  through  Thursday  and 
from  12  p.m.  to  7  p.m.,  on  Fridays.  Over 


the  last  five  years,  the  Route  35  Bridge 
has  unofficially  operated  under  the  1991 
temporary  regulations.  Although  vehicle 
traffic  has  increased  since  1991.  NJDOT 
records  indicate  that  maintaining  the 
1991  temporary  regulations  has  helped 
to  reduce  traffic  congestion. 

Furthermore,  although  the  bridge  has 
operated  unofficially  under  the  1991 
summer  regulations,  the  NJDOT  has 
received  no  complaints  regarding  the 
opening  schedule. 

The  NJDOT  has  requested  changes  in 
the  regulation  governing  the  Route  35 
Bridge.  The  changes  would  require  the 
bridge  to  open  on  signal,  except  that 
from  May  15  through  September  30, 
from  8  a.m.  to  10  p.m.,  on  Saturdays, 
Sundays,  and  Federal  holidays,  the 
draw  would  only  open  on  the  hour  and 
half  hour.  On  Mondays  to  Thursdays 
bom  4  p.m.  to  7  p.m.  and  on  Fridays, 
except  Federal  holidays  from  12  p.m.  to 
7  p.m..  the  draw  would  only  open  15 
minutes  before  the  hour  and  15  minutes 
after  the  hour.  In  addition,  from  11  p.m. 
to  8  a.m.  year-round,  foiu"  hours  notice 
would  be  required  to  open  the  draw. 

A  review  of  NJDOT  drawbridge  logs 
for  the  Route  35  Bridge  reveals  a 
decrease  in  requests  for  bridge  openings 
from  11  p.m.  to  8  a.m.  The  yearly  bridge 
logs  for  1993. 1994,  and  1995  during 
these  hours,  show  that  the  bridge 
opened  for  vessels  243,  177,  and  111 
times,  respectively.  In  light  of  these 
statistics,  the  Coast  Guard  anticipates 
that  a  four  hour  advance  notice  fitjm  11 
p.m.  to  8  a.m.  would  not  adversely 
affect  vessel  traffic  flow. 

The  NJDOT's  request  to  extend  the 
openings  of  the  Route  35  Bridge  on  the 
hour  and  half  hour  from  May  15  to 
September  30  on  Saturdays,  Sundays 
and  Federal  holidays  from  9  a.m.  to  10 
p.m.,  and  to  schedule  draw  openings  15 
minutes  before  and  15  minutes  after  the 
hour  from  4  p.m.  to  7  p.m.,  Mondays 
through  Thursdays  and  on  Fridays  from 
12  noon  to  7  p.m.,  except  for  Federal 
holidays,  is  the  result  of  a  substantial 
increase  of  vehicle  traffic  and  a  decrease 
of  vessel  traffic.  NJDOT  records  show 
that  from  1993  to  1995,  from  Memorial 
Day  through  Labor  Day  on  Saturdays, 
Sundays  and  Federal  holidays  from  9 
a.m.  to  10  p.m.,  the  Route  35  Bridge 
opened  670,  566,  and  738  times, 
respectively;  an  average  of  90  openings 
per  week  or  approximately  13  openings 
per  day.  Opening  an  average  of  only  13 
times  per  day,  the  bridge  schedule 
helped  to  abate  the  vehicular  traffic 
problem,  and  bridge  closures  caused 
only  minor  inconveniences  to  marine 
traffic.  From  Memorial  Day  through 
Labor  Day  during  the  same  period,  on 
Mondays  to  Thursdays  frx)m  4  p.m.  to  7 
p.m.  and  on  Fridays  from  12  p.m.  to  7 
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p.m.,  the  bridge  opened  for  vessels  212, 
178.  and  223  times,  respectively. 
Although  averaging  only  seven  openings 
per  week  or  approximately  one  opening 
per  day,  this  schedule  of  bridge 
openings  posed  minimal  inconvenience 
to  marine  traffic. 

S3  7  Bridge 

Current  regulations  require  the  S37 
Bridge  across  Baraegat  Bay,  at  NJICW 
mile  14.1,  located  at  Seaside  Heights. 
New  Jersey  to  open  on  signal  except 
that,  from  1  December  through  31  March 
fitjm  11  p.m.  to  7  a.m.,  the  draw  need 
not  be  opened;  and  from  Memorial  Day 
through  Labor  Day  from  10  a.m.  to  2 
p.m.,  on  Saturdays,  Sundays,  and 
Federal  holidays,  the  draw  need  only  be 
opened  on  the  hour  and  half  hour, 
except  that  it  shall  open  at  any  time  for 
the  passage  of  vessels  with  tows. 

Tne  NJDOT  requested  changes  in  the 
regulation  that  would  allow  the  S3 7 
bridge  to  open  on  signal  except  from 
Memorial  Day  to  Labor  Day,  8  a.m.  to  8 
p.m.,  when  the  draw  would  only  open 
on  the  hour  and  half  hour.  From  1  April 
to  30  November,  from  1 1  p.m.  to  8  a.m., 
year-round,  four  hours  advance  notice 
would  be  required. 

NJDOT  records  indicate  that  during 

1993,  1994  and  1995.  from  11  p.m.  to  8 
a.m.,  the  S3 7  Bridge  opened  for  vessels 
151,  67  and  82  times,  respectively. 
Based  on  these  statistics,  which  show  a 
minimal  demand  for  bridge  openings 
year-round,  the  NJDOT  is  seeking  relief 
from  the  burden  of  having  bridge 
tenders  continually  present  between  the 
hours  of  11  p.m.  to  8  a.m.  During  1993, 

1994.  and  1995  from  Memorial  Day  to 
Labor  Day,  from  8  a.m.  to  8  p.m.,  the 
S37  Bridge  opened  for  vessels  1333, 
1204  and  1207  times,  respectively.  With 
an  average  of  only  24  openings  per  day 
or  approximately  two  openings  per 
hour,  restricting  openings  to  the  hour 
and  half  hour  from  8  a.m.  to  8  p.m.  is 
not  expected  to  seriously  disrupt  marine 
traffic,  and  is  expected  to  substantially 
decrease  the  disruption  of  vehicular 
traffic. 

Route  30  Bridge 

The  current  regulation  for  the  Route 

30  Bridge  across  Beach  Thorofare  at 
NJICW  mile  67.2,  requires  it  to  open  on 
signal  at  all  times.  The  requirement  for 
drawbridges  to  open  on  signal  is 
included  in  the  general  operating 
regulations  at  33  CFR  117.5.  The  NJDOT 
has  requested  changes  in  the  regulation 
to  require  the  bridge  to  open  on  signal 
except  from  11  p.m.  to  7  a.m.  year- 
roimd,  and  November  1  through  March 

31  from  3  p.m.  to  11  p.m.  when  four 
hours  advance  notice  would  be 
required.  The  NJDOT  is  also  seeking 


relief  from  the  burden  of  ensuring  that 
bridge  tenders  are  continuously  present 
during  the  above  periods  when 
openings  are  infrequent. 

A  review  of  NJDOT  bridge  logs  from 
1992  to  1995  for  the  Route  30  bridge 
revealed  that  from  11  p.m.  to  7  a.m.. 
year-round,  between  5  and  15  openings 
occurred,  and  from  3  p.m.  to  11  p.m. 
from  November  1  through  March  31, 
between  6  and  9  openings  occiured  each 
year.  The  Coast  Guard  believes  that 
these  statistics,  which  show  extremely 
minimal  use  of  the  Route  30  bridge, 
support  the  NJDOT  request  to  require  a 
four  hour  advance  notice  for  bridge 
openings.  In  addition.  NJDOT  proposes 
to  eliminate  24  hour  staffing  of  the 
bridge.  Based  on  the  minimal  demand 
for  bridge  openings,  the  four  hour  notice 
requirement  requested  by  the  NJDOT 
appears  reasonable. 

US40-322  Bridge 

The  current  regulation  for  the  US40- 
322  (Albany  Avenue)  Bridge  across 
Inside  Thorofare,  at  NJICW  mile  70.0  in 
Atlantic  City,  New  Jersey  requires  it  to 
open  on  signal  except  that  it  permits  the 
bridge  to  open  only  on  the  hour  and  half 
hour  from  June  1  through  September  30 
between  9  a.m.  and  4  p.m.  and  between 
6  p.m.  and  9  p.m.  with  no  openings 
required  from  4  p.m.  to  6  p.m.  The 
Njt)OT  has  requested  additional 
limitations  on  bridge  openings  that 
would  require  the  bridge  to  open  on 
signal  except  from  11  p.m.  to  7  a.m. 
year-round,  and  November  1  through 
March  31  from  3  pjn.  to  11  p.m.  when 
four  hours  advance  notice  would  be 
required. 

NJDOT  bridge  logs  from  1992  to  1995. 
reveal  that  from  11  p.m.  to  7  a.m.,  year- 
round,  between  20  and  52  op>enings 
occurred  each  year.  From  3  p.m.  to  11 
p.m.,  November  1  through  March  31, 
between  1 1  and  26  openings  occurred 
each  year.  The  NJDOT  also  seeks  relief 
from  the  burden  of  ensuring  that  bridge 
tenders  are  continuously  present  during 
the  above  periods  when  the  bridge 
tenders  receive  minimal  requests  for 
openings. 

Route  52  Bridge 

The  current  regulations  governing  the 
Route  52  (Ninth  Street)  Bridge  across 
Beach  Thorofare,  at  NJICW  mile  80.4  in 
Ocean  City,  New  Jersey  require  it  to 
open  on  signal  except  that  &t)m 
Memorial  Day  through  Labor  Day  from 
10  a.m.  to  8  p.m.  on  Saturdays. 
Sundays,  and  Federal  holidays,  the 
draw  must  open  only  on  the  hour  and 
half  hour.  Additionally,  the  draw  shall 
open  at  all  times  as  soon  as  possible  for 
passage  of  public  vessels  of  the  United 


States,  vessels  towing  other  vessels  and 
vessels  in  distress. 

The  NJDOT  has  requested  a  change  to 
the  regulations  governing  the  Route  52 
(Ninth  Street)  Bridge  to  require  it  to 
open  on  signal  except  that  from 
Memorial  Day  to  Labor  Day  from  8  a.m. 
to  8  p.m.,  the  draw  would  open  on  the 
hour  and  half  hour.  The  NJDOT 
contends  that  because  vessel  traffic     • 
through  the  bridge  has  decreased, 
limiting  openings  to  the  hour  and  half 
hour  to  include  the  weekdays  would 
enhance  vehicular  traffic  without 
significantiy  affecting  vessel  traffic.  A 
review  of  NJDOT  logs  shows  that  from 
1993  to  1995  in  May  through  September 
from  8  a.m.  to  8  p.m..  the  Route  52 
Bridge  opened  for  vessels  1894,  1738 
and  1669  times,  respectively.  With  an 
average  of  only  34  openings  per  day  or 
approximately  three  openings  per  hour, 
the  infi^quency  of  the  openings  caused 
only  minor  inconveniences  to  marine 
traffic.  To  ease  traffic  congestion,  the 
NJDOT  requested  that  the  movement  of 
marine  traffic  be  regulated  by  extending 
the  provisions  for  openings  on  the  hour 
and  half  hour  to  include  the  weekdays 
between  8  a.m.  and  8  p.m.,  from 
Memorial  Day  to  Labor  Day. 

Discussion  of  Proposed  Amendments 

Route  35  Bridge 

The  Coast  Guard  proposes  to  amend 
both  the  form  and  substance  of 
§  117.733  paragraph  (b),  which  governs 
the  Route  35  Bridge,  NJICW  mile  1.1. 
Current  paragraph  (b)  would  be 
subdivided  into  subparagraphs  (1), 
(l)(i),  (l)(ii).  and  (2).  Subparagraph  {l)(i) 
would  state  that  trom  May  15  through 
September  30,  on  Saturdays,  Sundays, 
and  Federal  holidays,  from  9  a.m.  to  10 
p.m.,  the  draw  need  only  open  on  the 
hour  and  half  hour.  Subparagraph  (l)(ii) 
would  state  that  from  4  p.m.  to  7  p.m. 
on  Mondays  to  Thursdays  and  12  p.m. 
to  7  p.m.  on  Fridays,  except  Federal 
holidays,  the  draw  need  only  open  15 
minutes  before  and  15  minutes  after  the 
hour.  Subparagraph  (2)  would  state  that, 
year-round,  from  11  p.m.  to  8  a.m..  the 
draw  shall  open  upon  four  hours  notice. 

S3  7  Bridge 

The  Coast  Guard  proposes  to  amend 
§  117.733  paragraph  (d),  which  governs 
the  S37  Bridge,  NJICW  mile  14.1  by 
renumbering  subparagraph  (2)  as  (3)  and 
inserting  a  new  subparagraph  (2)  to 
require  a  four  hour  advance  notice  for 
openings,  between  the  hours  of  11  p.m. 
and  8  a.m.  from  Aj^l  1  through 
November  30.  The  newly  renumbered 
subparagraph  (3)  would  also  be 
amended.  The  S3  7  Bridge  openings 
from  Memorial  Day  to  Labor  Day,  which 
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are  currently  scheduled  on  the  hour  and 
half  hour  from  10  a.m.  to  2  p.m. 
Saturdays.  Sundays,  and  Federal 
holidays,  would  be  extended  to  8  a.m. 
to  8  p.m.  each  day  of  the  week. 

Route  30  Bridge 

The  Coast  Guard  proposes  to  amend 
the  regulations  governing  the  Route  30 
Bridge.  NllCW  mile  67.2,  which 
currently  opens  on  signal.  The  Coast 
Guard  proposes  to  insert  this  new 
specific  regulation  at  33  CFR  117.733(f). 
The  regulation  would  permit  the  draw 
to  open  on  four  hour  advance  notice 
from  11  p.m.  to  7  a.m..  year-round,  and 
from  3  p.m.  to  11  p.m.  from  November 
1  through  March  31.  At  all  other  times, 
the  Route  30  bridge  would  continue  to 
open  on  signal. 

US40-322  Bridge 

The  Coast  Guard  proposes  to  amend 
the  form  and  substance  of  §  117.733(f) 
governing  the  US40-322  Bridge  (Albany 
Avenue),  NJICVV  mile  70.0,  by 
redesignating  it  as  paragraph  (g). 
Current  paragraph  (f)  would  also  be 
subdivided  into  subparagraphs  (1), 
(2)(i).  and  (2)(ii).  Subparagraph  (1) 
would  require  the  draw  to  open  year- 
round  from  11  p.m.  to  7  a.m.  and 
November  1  through  March  31  from  3 
p.m.  to  11  p.m..  if  a  four  hour  advance 
notice  is  given.  Subparagraph  (2)(i) 
would  state  that  from  June  1  through 
September  30.  from  9  a.m.  to  4  p.m.  and 
from  6  p.m.  to  9  p.m..  the  draw  need 
only  open  on  the  hour  and  half  hour. 
Subparagraph  (2)(ii)  would  state  that 
from  June  1  through  September  30.  &t)m 
4  p.m.  to  6  p.m..  the  draw  need  not  be 
opened. 

Route  52  Bridge 

The  Coast  Guard  proposes  to 
redesignate  Part  117.733  paragraph  (h) 
and  paragraph  (i),  which  was 
inadvertently  omitted  from  the  ciurent 
regulation,  and  proposes  to  amend  the 
same  paragraph  to  require  the  Route  52 
(Ninth  Street)  Bridge,  NJICW  mile  80.4. 
to  open  on  signal  except  from  Memorial 
Day  to  Labor  Day  from  8  a.m.  to  8  p.m.. 
when  openings  would  occur  on  the  hour 
and  half  hour. 

General  Proposals 

The  surplus  language  of  33  CFR 
117.733(a)(1)  would  be  removed  to  be 
consistent  with  the  general  operating 
regulations  under  33  CFR  117.5.  That 
provision  already  requires  drawbridges 
to  open  promptly  and  fully  for  the 
passage  of  vessels  whfen  a  request  to 
open  is  given.  This  requirement  is 
applied  to  all  drawbridges  across  the 
New  Jersey  Intracoastal  Waterway  and 
does  not  need  to  be  restated  in  each 


speciHc  regulation.  Additional  text 
modifications  would  be  made  as 
appropriate,  to  eliminate  surplus 
regulatory  text  already  stated  in  the 
general  operating  regulations. 

The  Coast  Guard  intends  to  amend 
current  paragraphs  (b).  (c).  (d).  and  (h) 
to  delete  the  phJrase  stating  that  public 
vessels,  vessels  in  distress,  or  vessels  in 
tow  may  pass  without  delay.  This 
requirement  is  currently  published  in  33 
CFR  117.31  and  is  no  longer  required  to 
be  published  in  each  specific  bridge 
regulation. 

The  Coast  Guard  also  plans  to  insert 
33  CFR  117.733(i).  a  section  that  was 
inadvertently  omitted  from  the 
regulation.  The  current  regulations 
contain  paragraphs  (a)-(h)  and  (j). 
Paragraph  (i)  does  not  exist.  Paragraph 
(1)  should  have  included  the  specific 
regulation  governing  the  Stone  Harbor 
Boulevard  Bridge  across  Great  Channel, 
at  mile  102.0.  That  section,  governing 
the  Stone  Harbor  Boulevard  Bridge 
would  be  reinserted,  but  would  be 
redesignated  as  paragraph  (j).  Paragraph 
(i)  would  be  added,  but  it  would  govern 
the  Route  52  Bridge. 

The  Coast  Guard  intends  to  remove 
the  current  regulation  in  33  CFR 
117.733  paragraph  (j)  by  codifying  this 
paragraph  as  33  CFR  117.720.  This 
bridge,  referred  to  in  paragraph  (j)  as  the 
Cape  May  County  Bridge  Commission 
Bridge,  at  mile  104.0  between  Stone 
Harbor  and  Nummy  Island  does  not 
span  the  NJICW,  but  rather  spans  Great 
Chaimel.  at  mile  0.7.  a  tributary  to  the 
NJICW.  It  had  been  incorrectly  placed  in 
33  CFR  117.733  as  a  NJICW  bridge.  The 
operating  schedule  of  this  bridge  would 
not  be  affected  by  this  change. 

Finally,  the  Coast  Guard  proposes  to 
revise  33  CFR  117.733  by  redesignating 
ciurent  paragraph  (g)  which  governs  the 
Dorset  Avenue  Bridge  across  Inside 
Thoroughfare,  mile  71.2.  That  paragraph 
would  be  redesignated  (h).  No 
modifications  to  that  regulation  are 
proposed. 

Regulatory  Evaluation 

The  proposed  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  been  exempted  from  review 
by  the  Office  of  Memagement  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040; 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation,  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 


EKDT  is  unnecessary.  The  Coast  Guard 
reached  this  conclusion  based  on  the 
fact  that  the  changes  and  actions 
proposed  by  this  rule  would  not  prevent 
mariners  from  transiting  the  bridges. 
The  rule  would  merely  require  mariners 
to  plan  to  be  in  position  to  take 
advantage  of  scheduled  bridge  openings 
and  to  timely  contact  bridge  tenders 
controlling  bridges  that  require  advance 
notification. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
must  consider  whether  this  proposal,  if 
adopted,  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  independently  owned 
and  operated  small  businesses  that  are 
not  dominant  in  their  field  and  that 
otherwise  qualify  as  "small  business 
concerns"  under  section  3  of  the  Small 
Business  Act  (15  U.S.C.  632).  Because  it 
expects  the  impact  of  this  proposal  to  be 
minimal,  the  Coast  Guard  certifies 
under  5  U.S.C.  605(b)  that  this  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  proposal  contains  no  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  e(  seq.). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  proposed  rule 
will  not  have  sufficient  federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B  (as  amended.  59 
FR  38654,  29  July  1994),  this  proposal 
is  categorically  excluded  from  further 
environmental  documentation.  A 
Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  proposes  to  amend  part  117 
of  Title  33.  Code  of  Federal  Regulations 
as  follows: 
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PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  49  CFR  1.48:  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587, 106 
Stat.  5039. 

2.  Section  117.733  is  revised  to  read 
as  follows: 

§117.733    New  JerMy  Intracoastal 
Watarway. 

(a)  The  following  requirement  applies 
to  all  bridges  listed  in  this  section:  The 
owners  of  these  bridges  shall  provide, 
and  keep  in  good  legible  condition, 
clearance  gauges  with  figures  not  less 
than  twelve  (12)  inches  high  designed, 
installed  and  maintained  according  to 
the  provisions  of  §118.160  of  this 
chapter. 

(b)  The  draw  of  the  Route  35  Bridge, 
mile  1.1  across  Manasquan  River  at 
Brielle,  shall  open  on  signal  except  as 
follows: 

(1)  From  May  15  through  September 
30: 

(i)  On  Saturdays,  Sundays  and 
Federal  holidays,  from  8  a.m.  to  10  p.m.. 
the  draw  need  only  open  on  the  hour 
and  half  hour. 

(ii)  On  Mondays  to  Thursdays  from  4 
p.m.  to  7  p.m..  and  on  Fridays,  except 
Federal  holidays  from  12  p.m.  to  7  p.m.. 
the  draw  need  only  open  1 5  minutes 
before  the  hour  and  1 5  minutes  after  the 
hour. 

(2)  Year-round  irom  11  p.m.  to  8  a.m., 
the  draw  shall  open  on  signal  upon  four 
hours  notice. 

(c)  The  draw  of  the  County  Route  528 
Bridge,  mile  6.3  across  Bamegat  Bay  at 
Mantoloking,  shall  open  on  signal; 
except  that  from  Memorial  Day  through 
Labor  Day  on  Saturdays.  Sundays  and 
Federal  holidays  from  9  a.m.  to  6  p.m.. 
the  draw  need  only  open  on  the  hour, 
twenty  minutes  after  the  hour,  and  forty 
minutes  after  the  hour. 

(d)  The  draw  of  the  S3 7  Bridge  across 
Bamegat  Bay,  mile  14.1  at  Seaside 
Heights,  shsdl  open  on  signal  except  as 
follows: 

(1)  From  December  1  through  March 
31  from  11  p.m.  to  8  a.m.,  the  draw  need 
not  be  opened. 

(2)  From  April  1  through  November 
30  bom  11  p.m.  to  8  a.m.,  the  draw  shall 
open  on  sig^ial  upon  four  hoiu^  notice. 

(3)  From  Memorial  Day  through  Labor 
Day  from  8  a.m.  to  8  p.m.,  the  draw 
need  only  open  on  the  hour  and  half 
hour. 

(e)  The  draw  of  the  AMTRAK  New 
Jersey  Transit  Rail  Operations  (NJTRO) 
automated  railroad  svnng  bridge  across 
Beach  Thoro&re,  mile  68.9  at  Atlantic 
City  shall  operate  as  follows: 


(1)  Open  on  signal  horn  11  p.m.  to  6 
a.m.  From  6  a.m.  to  11  p.m.,  the  draw 
shall  open  on  signal  from  20  minutes  to 
30  minutes  after  each  hour  and  remain 
open  for  all  awaiting  vessels. 

(2)  Opening  of  the  draw  span  may  be 
delayed  for  ten  minutes  except  as 
provided  in  §  117.31(b).  However,  if  a 
train  is  moving  toward  the  bridge  and 
has  crossed  the  home  signal  for  the 
bridge  before  the  signal  requesting 
opening  of  the  bridge  is  given,  that  train 
may  continue  across  the  bridge  and 
must  clear  the  bridge  interlocks  before 
stopping. 

(3)  When  the  bridge  is  not  tended 
locally  and/or  is  operated  from  a  remote 
location,  sufficient  closed  circuit  TV 
cameras  shall  be  operated  and 
maintained  at  the  bridge  site  to  enable 
the  remotely  located  bridge/train 
controller  to  have  full  view  of  both  river 
traffic  and  the  bridge. 

(4)  Radiotelephone  Chaimel  13 
(156.65  MHz)  VHF-FM,  shall  be 
maintained  and  utilized  to  facilitate 
communication  in  both  remote  and 
local  control  locations.  The  bridge  shall 
also  be  equipped  with  directional 
microphones  and  horns  to  receive  and 
deliver  signals  to  vessels  within  a  mile 
that  are  not  equipped  with 
radiotelephones. 

(5)  Whenever  the  remote  control 
system  equipment  is  partially  disabled 
or  fails  for  any  reason,  the  bridge  shall 
be  physically  tended  and  operated  by 
local  control.  Personnel  shall  be 
dispatched  to  arrive  at  the  bridge  as 
soon  as  possible,  but  not  more  than  one 
hour  after  malfunction  or  disability  of 
the  remote  system.  Mechanical  bypass 
and  override  capability  for  remote 
operation  shall  be  provided  and 
maintained. 

(6)  When  the  draw  is  opening  and 
closing,  or  is  closed,  yellow  flashing 
lights  located  on  the  ends  of  the  center 
piers  shall  be  displayed  continuously 
until  the  bridge  is  retiimed  to  the  fully 
open  position. 

(0  The  draw  of  the  Route  30  Bridge 
across  Beach  Thorofare,  mile  67.2  at 
Adantic  City,  shall  open  on  signal 
except  that,  year-round  from  11  p.m.  to 
7  a.m.  and,  from  November  1  through 
March  31  from  3  p.m.  to  11  p.m.,  the 
draw  need  only  open  if  at  least  four 
hours  notice  is  given. 

(g)  The  draw  of  the  US40-322  (Albany 
Avenue)  Bridge,  mile  70.0  across  Inside 
Thorofore,  at  Atlantic  City,  shall  open 
on  signal  except  that: 

(1)  Year-round,  from  11  p.m.  to  7  a.m.; 
and  from  November  1  through  March  31 
from  3  p.m.  to  11  p.m.,  the  draw  need 
only  open  if  at  least  four  hours  notice 
is  given: 


(2)  From  June  1  through  September 
30: 

(i)  From  9  a.m.  to  4  p.m.  and  from  6 
p.m.  to  9  p.m.  the  draw  need  only  open 
on  the  hour  and  half  hour;  and 

(ii)  From  4  p.m.  to  6  p.m.  the  draw 
need  not  open. 

(h)  The  oraw  of  the  Dorest  Avenue 
Bridge  across  Inside  Thorofare.  mile 
71.2  at  Ventnor  City,  shall  open  on 
signal  except  that  from  June  1  through 
September  30,  frtjm  9:15  a.m.  to  9:15 
p.m..  the  draw  need  only  open  at  15  and 
45  minutes  after  the  hour. 

(i)  The  draw  of  the  Route  52  (Ninth 
Street)  Bridge,  mile  80.4  across  Beach 
Thorofare,  at  Ocean  City,  shall  open  on 
signal  except  that  from  Memorial  Day 
through  Labor  Day  from  8  a.m.  to  8  p.m., 
the  draw  need  only  open  on  the  hour 
and  half  hour. 

(j)  The  draw  of  the  Stone  Harbor 
Boulevard  Bridge,  mile  102.0  across 
Great  Channel,  at  Stone  Harbor,  shall 
open  on  signal  except  that: 

(1)  From  October  1  througj}  Mar':h  31 
from  10  p.m.  to  6  a.m.  the  draw  need 
only  open  if  at  least  eight  hours  notice 
is  given. 

f2)  From  Memorial  Day  through  Labor 
Day  from  6  a.m.  to  6  p.m.  on  Saturdavs, 
Sundays  and  Federal  holidays,  the  draw 
need  open  only  for  waiting  vessels  on 
the  hour,  20  minutes  after  the  hour,  and 
20  minutes  before  the  hour. 

3.  Section  117.720  is  added  to  read  as 
follows: 

§117.720    Great  Channel 

The  draw  of  the  Cape  May  County 
Bridge  Commission  bridge,  mile  0.7, 
between  Stone  Harbor  and  Nummy 
Island,  shall  open  on  signal  except  that: 

(a)  From  May  15  through  October  15 
from  10  p.m.  to  6  a.m.  if  at  least  four 
hours  advance  notice  is  given. 

(b)  From  October  16  tmnugh  May  14 
if  at  least  24  hours  advance  notice  is 
given. 

Dated:  )une  27,  1997. 
J.  CarmichaeL, 

Captain.  U.S.  Coast  Guard.  Acting 
Commander.  Fifth  Coast  Guard  District. 
[FR  Doc.  97-18672  Filed  7-15-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 
FRL-6a60-l] 

Outar  Continantai  ShaH  Air 
Ragulations  Consistency  Update  for 
California 

AGENCY:  Environmental  Protection 
Agency  ("EPA"). 
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ACnON:  Proposed  rule — consistency 
update. 


SUMMARY:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to  OCS  sources  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA").  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act,  as  amended  in  1990  ("the 
Act ").  The  portion  of  the  OCS  air 
regulations  that  is  being  updated 
pertains  to  the  requirements  for  OCS 
sources  for  which  the  Santa  Barbara 
County  Air  Pollution  Control  District 
(Santa  Barbara  County  APCD),  South 
Coast  Air  Quality  Management  District 
(South  Coast  AQMD)  and  Ventura 
County  Air  Pollution  Control  District 
(Ventura  County  APCD)  are  the 
designated  COAs  and  a  requirement 
submitted  by  the  State  of  California.  The 
intended  effect  of  approving  the  OCS 
requirements  for  the  above  Districts  and 
the  State  of  California,  contained  in  the 
Technical  Support  Document,  is  to 
regulate  emissions  from  OCS  sources  in 
accordance  with  the  requirements 
onshore.  The  changes  to  the  existing 
requirements  discussed  below  are 
proposed  to  be  incorporated  by 
reference  into  the  Code  of  Federal 
Regulations  and  are  listed  in  the 
appendix  to  the  OCS  air  regulations. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
August  15,  1997. 

ADDRESSES:  Comments  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (Air^),  Attn:  Docket  No.  A-93- 
16  Section  XIV,  Environmental 
Protection  Agency,  Air  Division,  Region 
9,  75  Hawthorne  St..  San  Francisco.  CA 
94105. 

Docket:  Supporting  information  used 
in  developing  the  rule  and  copies  of  the 
documents  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No.  A-93-16  Section  XIV. 
This  docket  is  available  for  public 
inspection  and  copying  Monday-Friday 
during  regular  business  hours  at  the 
following  locations: 

EPA  Air  Docket  (Air-4).  Attn:  Docket 
No.  A-93-16  Section  XTV. 
Environmental  Protection  Agency.  Air 
Division,  Region  9,  75  Hawthorne  St.. 
San  Francisco.  CA  94105. 

EPA  Air  Docket  (LE-131).  Attn:  Air 
Docket  No.  A-93-16  Section  XFV. 
Environmental  Protection  Agency,  401 
M  Street  SW..  Room  M-1500, 
Washington.  DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 


FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Vineyard.  Air  Division  (Air- 
4),  U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco.  CA  94105.  (415) 
744-1197. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  4.  1992,  EPA 
promulgated  40  CFR  part  55.'  which 
established  requirements  to  control  air 
pollution  from  OCS  sources  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 
requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  section  55.12  of  the  OCS 
rule,  consistency  reviews  will  occur  (1) 
at  least  annually;  (2)  upon  receipt  of  a 
notice  of  intent  under  section  55.4;  or 
(3)  when  a  state  or  local  agency  submits 
a  rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  proposed  action  is  being  taken  in 
response  to  the  submittal  of  rules  by 
three  local  air  pollution  control  agencies 
and  one  rule  submitted  by  the  State  of 
California.  Public  comments  received  in 
writing  within  30  days  of  publication  of 
this  document  will  bie  considered  by 
EPA  before  publishing  a  final  rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  establish  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate.  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 


of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 
disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SEP. 

n.  EPA  Evaluation  and  Proposed 
Action 

In  updating  40  CFR  part  55.  EPA 
reviewed  the  rules  submitted  for 
inclusion  in  part  55  to  ensure  that  they 
are  rationally  related  to  the  attairunent 
or  maintenance  of  federal  or  state 
ambient  air  quality  standards  or  part  C 
of  title  I  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR 
55.12(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules, ^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards. 

A.  After  review  of  the  following 
requirement  submitted  by  the  State  of 
California  against  the  criteria  set  forth 
above  and  in  40  CFR  part  55,  EPA  is 
proposing  to  make  it  applicable  to  OCS 
sources: 

California  Health  and  Safety  Code 

The  following  section  of  Division  26, 
Part  4,  Chapter  4,  Article  1: 

Health  and  Safety  Code  §  42301.13 
Stationary  Sources:  demolition  or 
removal  (chaptered  7/25/96) 

B.  After  review  of  the  rules  submitted 
by  Santa  Barbara  County  APCD  against 
the  criteria  set  forth  above  and  in  40 
CFR  part  55,  EPA  is  proposing  to  make 
the  following  rules  applicable  to  OCS 
sources  for  which  the  Santa  Barbara 
County  APCD  is  desienated  as  the  COA: 

1.  The  following  rules  were  submitted 
as  revisions  to  existing  requirements: 

Rule  102    Definitions  (Adopted  4/17/97) 
Rule  201    Permit  Required  (Adopted  4/17/ 

97) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

4/17/97) 


'  The  reader  may  refer  to  the  notice  of  proposed 
rulemaking,  December  5. 1991  (56  FR  63774),  and 
the  preamble  to  the  Rnal  rule  promulgated 
September  4,  1992  (57  FR  40792)  for  huther 
background  and  information  on  the  OCS 
regulations. 


2  Each  COA  which  has  been  delegated  the 
authority  to  implement  and  enforce  part  55,  will 
use  its  administrative  and  procedural  rules  as 
onshore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55.  EPA  will  use  its  own  administrative 
and  procedural  requirements  to  implement  the 
substantive  requirements.  40  CFR  55.14(cK4). 
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Rule  203     Transfisr  (Adopted  4/17/97) 
Rule  204    Applications  (Adopted  4/17/97) 
Rule  205    Standards  for  Granting  Permits 

(Adopted  4/17/97) 
Rule  316    Storage  and  Transfer  of  Gasoline 

(Adopted  4/17/97) 
Rule  321     Ck)ntrol  of  Degreasing  Operations 

(Adopted  4/17/97) 
Rule  333    Control  of  Emission  from 

Reciprocating  Internal  Combustion 

Engines  (Adopted  4/17/97) 
Rule  342    Control  of  Oxides  of  Nitrogen 

(NOx)  from  Boilers,  Steam  Generators 

and  Pnx:e8s  Heaters  (Adopted  4/17/97) 

2.  The  following  new  rules  were 
submitted: 

Rule  801     New  Source  Review  (Adopted  4/ 

17/97) 
Rule  802    Nonattainment  Review  (Adopted 

4/17/97) 
Rule  803    Prevention  of  Significant 

Deterioration  (Adopted  4/17/97) 
Rule  804    Emission  Offsets  (Adopted  4/17/ 

97) 
Rule  805    Air  Quality  Impact  Analysis  and 

Modeling  (Adopted  4/17/97) 

3.  The  following  rule  was  submitted 
as  part  of  the  District's  Title  V  Operating 
Permits  program: 

Rule  1301    Part  70  Operating  Permits- 
General  Information  (Adopted  17. 1997) 

4.  The  following  rule  was  submitted 
but  will  not  be  included  because  it  is  an 
Administrative  rule: 

Rule  208    Action  on  Permits — Time  Limits 

(Adopted  4/17/97) 
Rule  806    Emission  Reduction  Credits 

(Adopted  4/17/97) 

C.  After  review  of  the  rules  submitted 
by  South  Coast  AQMD  against  the 
criteria  set  forth  above  and  in  40  CFR 
part  55.  EPA  is  proposing  to  make  the 
following  rules  applicable  to  OCS 
sources  for  which  the  South  Coast 
AQMD  is  designated  as  the  COA: 

1.  The  following  rules  were  submitted 
as  revisions  to  existing  requirements: 

Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  II 

(Adopted  12/13/96) 
Rule  403     Fugitive  Dust  (Adopted  2/14/97) 
Rule  1113    Architectural  Coatings  (Adopted 

11/8/96) 
Rule  1171     Solvent  Cleaning  Operations 

(Adopted  9/13/96) 
Rule  1176    VOC  Emissions  from  Wastewater 

Systems  (Adopted  9/13/96) 
Rule  1605    Credits  for  the  Voluntary  Repair 

of  On-Road  Motor  Vehicles  Identified 

Through  Remote  Sensing  Devices 

(Adopted  10/11/96) 
Rule  2000    General  (Adopted  2/14/97) 
Rule  2001     Applicability  (Adopted  2/14/97) 
Rule  2002    Allocations  for  Oxides  of 

Nitrogen  (NOx)  and  Oxides  of  Sulfur 

(SOx)  (Adopted  2/14/97) 
Rule  2005     New  Source  Review  for 

RECLAIM  (Adopted  2/14/97)  except  (i) 


Rule  2011    Requirements  for  Monitoring. 

Reporting,  and  Recordkeeping  for  Chcides 

of  Sulfur  (SOx)  Emissions  (Adopted  2/ 

14/97) 
Rule  2012    Requirement  for  Monitoring. 

Reporting,  and  Recordkeeping  for  Oxides 

of  Nitrogen  (NOx)  Emissions  (Adopted  2/ 

14/97) 
Rule  2015    Backstop  Provisions  (Adopted  2/ 

14/97)  except  {b)(l)(G)  and  (b)(3)(B) 

2.  On  February  27,  1997  (62  FR  8878), 
EPA  pjiblished  final  interim  approval  of 
the  Operating  Permits  Program 
submitted  by  the  South  Coast  AQMD. 
EPA  is  now  proposing  to  update  40  CFR 
part  55  by  incorporating  the  following 
requirements  submitted  as  part  of  the 
District's  Title  V  Operating  Permits 
program: 

Rule  518    Variance  Procedures  for  Title  V 

Facilities  (Adopted  8/11/95) 
Rule  518.1     Permit  Appeal  Procedures  for 

TiUe  V  Facilities  (Adopted  8/11/95) 
Rule  518.2     Federal  Alternative  Operating 

Conditions  (Adopted  1/12/96) 
Rule  XXX    Title  V  PermiU  (Adopted  8/1 1/ 

95) 

3.  The  following  rules  were  submitted 
but  will  not  be  included  because  they  do 
not  apply  to  OCS  Sources: 

Rule  1130.1     Screen  Printing  Operations 

(Adopted  12/13/96) 
Rule  1145    Plastic,  Rubber  and  Class 

Coatings  (Adopted  2/14/97) 

D.  After  review  of  the  following  new 
rule  submitted  by  Ventura  County 
APCD  against  the  criteria  set  forth  above 
and  in  40  CFR  part  .55,  EPA  is  proposing 
to  make  it  applicable  to  OCS  soiux;es  for 
which  the  Ventura  County  APCD  is 
designated  as  the  COA: 

Rule  35    Elective  Emission  Limits  (Adopted 

11/12/96) 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not  for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

As  was  stated  in  the  final  regulation, 
the  OCS  rule  does  not  apply  to  any 
small  entities,  and  the  structure  of  the 
rule  averts  direct  impacts  and  mitigates 


indirect  impacts  on  small  entities.  This 
consistency  update  merely  incorporates 
onshore  requirements  into  the  OCS  rule 
to  maintain  consistency  with  onshore 
regulations  as  required  by  section  328  of 
the  Act  and  does  not  alter  the  structure 
of  the  rule. 

The  EPA  certifies  that  this  proposed 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22.  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205. 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  government  that  may 
be  significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  Si 00  million  or  more 
to  either  State,  local,  or  tribal  OCS 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  Federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

List  of  Subjects  in  40  CFR  Part  55 

Environmental  protection, 
Administrative  practice  and  procedures, 
Air  pollution  control,  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Nitrogen  oxides.  Outer 
Continental  Shelf.  Ozone.  Particulate 
matter.  Permits,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  July  7. 1997. 
Felicia  Marcus, 

Regional  Administrator. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55.  is  proposed  to  be 
amended  as  follows: 
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PART  55— {AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 

Authority:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  §  7401  et  seq.)  as  amended  by 
Public  Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs 
(e)(3)(i)(A),  (e)(3)(iiKF),  (e)(3)(ii)(G),  and 
(e)(3)(ii)(H)  to  read  as  follows: 

§  55.1 4    Requirements  that  apply  to  OCS 
sources  located  within  25  miles  of  states 
seaward  boundaiies,  by  state. 
«        •        •        •        * 

(e)  •  •  • 
(3)  *  •  * 

(i)  •  *  * 

(A)  State  of  California  Requirements 

Applicable  to  OCS  Sources. 

(ii)  *  *  * 

(F)  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources  (Part  I  and 

Fart  II). 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 

•        •        •        •         « 

Appendix  to  Part  55 — (Amendedl 

3.  AppendLx  A  to  CFR  Part  55  is 
proposed  to  be  amended  by  revising 
paragraph  (a)(1)  and  (b)(6),  (7),  and  (8) 
under  the  heading  "California"  to  read 
as  follows; 

Appendix  A  to  40  CFR  Part  5S— Listing 
of  State  and  Local  Requirements 
Incoqiorated  by  Reference  Into  Part  55, 
by  State 


California 

(a)  State  Requirements. 

(1)  The  following  requirements  are 
contained  in  State  of  California 
Requirements  applicable  to  OCS 
Sources: 

Barclays  California  Code  of  Regulations 

The  following  section  of  Title  17 
Subchapter  6: 

17  §92000    Definitions  (Adopted  5/31/91) 

17  §  92100    Scope  and  Policy  (Adopted 
10/18/82) 

17  §  92200    Visible  Emission  Standards 
(Adopted  5/31/91) 

17  §92210    Nuisance  Prohibition 
(Adopted  10/18/82) 

17  §  92220    Compliance  with  Performance 
Standards  (Adopted  5/31/91) 

1 7  §  92400    Visible  Evaluation  Techniques 
(Adopted  5/31/91) 

17  §  92500    General  Provisions  (Adopted 
5/31/91) 


17  §  92510    Pavement  Marking  (Adopted 
5/31/91) 
17  §  92520    Stucco  and  Concrete  (Adopted 

5/31/91) 

17  §  92530    Certified  Abrasives  (Adopted 
5/31/91) 

17  §  92540    Stucco  and  Concrete  (Adopted 
5/31/91) 

Health  and  Safety  Code 

The  following  section  of  Division  26. 
Part  4,  Chapter  4,  Article  1: 

Health  and  Safety  Code  §  4230V13  et 
seq.  Stationary  sources:  demolition  or 
removal  (chaptered  7/25/96) 

(b)  Local  requirements. 
•        •         •         *         • 

(6)  The  following  requirements  are 
contained  in  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 

Rule  102     Definitions  (Adopted  4/17/97) 
Rule  103     Severability  (Adopted  10/23/78) 
Rule  201     Permits  Required  (Adopted  4/17/ 

97) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

4/17/97) 
Rule  203    Transfer  (Adopted  4/17/97) 
Rule  204     Applications  (Adopted  4/17/97) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  4/17/97) 
Rule  206     Conditional  Approval  of 
Authority  to  Construct  or  Permit  to 
Operate  (Adopted  10/15/91) 
Rule  207    Denial  of  Application  (Adopted 

10/23/78) 
Rule  210     Fees  (Adopted  4/17/97) 
Rule  212    Emission  Statements  (Adopted  10/ 

20/92) 
Rule  301    Circumvention  (Adopted  10/23/ 

78) 
Rule  302    Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  304    Particulate  Matter — Northern 

Zone  (Adopted  10/23/78) 
Rule  305    Particulate  Matter 

Concentration — Southern  Zone  (Adopted 
10/23/78) 
Rule  306    Dust  and  Fumes — ^Northern  Zone 

(Adopted  10/23/78) 
Rule  307     Particulate  Matter  Emission 

Weight  Rate — Southern  Zone  (Adopted 
10/23/78) 
Rule  308     Incinerator  Burning  (Adopted  10/ 

23/78) 
Rule  309    Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  311     Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312     Open  Fires  (Adopted  10/2/90) 
Rule  316    Storage  and  Transfer  of  Gasoline 

(Adopted  4/17/97) 
Rule  317     Organic  SolvenU  (Adopted  10/23/ 

78) 
Rule  318    Vacuum  Producing  Devices  or 
Systems — Southern  Zone  (Adopted  10/ 
23/78) 
Rule  321     Control  of  Degreasing  Operations 

(Adopted  4/17/97) 
Rule  322    Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323    Architectural  Coatings  (Adopted 
7/18/96) 


Rule  324    Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Crude  Oil  Production  and 

Separation  (Adopted  1/25/94) 
Rule  326     Storage  of  Reactive  Organic  Liquid 

Compounds  (Adopted  12/14/93) 
Rule-927    Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330    Surface  Coating  of  Miscellaneous 
Metal  Parts  and  Products  (Adopted  4/21/ 
95) 
Rule  331     Fugitive  Emissions  Inspection  and 

Maintenance  (Adopted  12/10/91) 
Rule  332     Petroleum  Refinery  Vacuum 
Producing  Systems.  Wastewater 
Separators  and  Process  Turnarounds 
(Adopted  6/11/79) 
Rule  333    Control  of  Emissions  from 
Reciprocating  Internal  Combustion 
Engines  (Adopted  4/17/97) 
Rule  342    Control  of  Oxides  of  Nitrogen 
(NOx)  from  Boilers,  Steam  Generators 
and  Process  Heaters)  (Adopted  4/17/97) 
Rule  343     Petroleum  Storage  Tank  Degassing 

(Adopted  12/14/93) 
Rule  344    Petroleum  Sumps.  Pits,  and  Well 

Cellars  (Adopted  11/10/94) 
Rule  359    Flares  and  Thermal  Oxidizers  (6/ 

28/94) 
Rule  370    Potential  to  Emit— LimiUtions  for 

Part  70  Sources  (Adopted  6/15/95) 
Rule  505     Breakdown  Conditions  Sections 

A.,B.l..  and  D.  only  (Adopted  10/23/78) 
Rule  603     Emergency  Episode  Plans 

(Adopted  6/15/81) 
Rule  702     General  Conformity  (Adopted  10/ 

20/94) 
Rule  801     New  Source  Review  (Adopted  4/ 

17/97) 
Rule  802     Nonattainment  Review  (Adopted 

4/17/97) 
Rule  803     Prevention  of  Significant 
Deterioration  (Adopted  4/17/97) 
Rule  804     Emission  OffseU  (Adopted  4/17/ 

97) 
Rule  805     Air  Quality  Impact  Analysis  and 

Modeling  (Adopted  4/17/97) 
Rule  1301     Part  70  Operating  Permits — 

General  Information  (Adopted  4/17/97) 
Rule  1302     Part  70  Operating  Permits- 
Permit  Application  (Adopted  11/09/93) 
Rule  1303     Part  70  Operating  Permits- 
Permits  (Adopted  11/09/93} 
Rule  1 304    Part  70  Operating  Permits — 
Issuance,  Renewal,  Modification  and 
Reopening  (Adopted  11/09/93) 
Rule  1305     Part  70  Operating  Permits- 
Enforcement  (Adopted  n/09/93) 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources: 
Rule  102    Definition  of  Terms  (Adopted  11/ 

4/88) 
Rule  103     Definition  of  Geographical /Vreas 

(Adopted  1/9/76) 
Rule  104     Reporting  of  Source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108     Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted 

3/6/92) 
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Rule  201     Permit  to  Construct  (Adopted  1/5/ 

90) 
Rule  201.1     Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/ 

5/90) 
Rule  202    Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203     Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205     Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207     Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  for  Open  Burning 

(Adopted  1/5/90) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210     Applications  (Adopted  1/5/90) 
Rule  212     Standards  for  Approving  Permits 

(Adopted  8/12/94)  except  (c)(3)  and  (e) 
Rule  214    Denial  of  Permits  (Adopted  1/5/ 

90) 
Rule  217    Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  218     Stack  Monitoring  (Adopted  8/7/ 

81) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  0 

(Adopted  12/13/96) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adopted  8/7/81) 
Rule  221     Plans  (Adopted  1/4/85) 
Rule  301     Permit  Fees  (Adopted  5/10/96) 

except  (e)(3)  and  Table  IV 
Rule  ^4    Equipment,  Materials,  and 

Ambient  Air  Analyses  (Adopted  5/10/96) 
Rule  304.1     Analyses  Fees  (Adopted  5/10/ 

96) 
Rule  305     Fees  for  Acid  Deposition 

(Adopted  10/4/91) 
Rule  306    Plan  Fees  (Adopted  5/10/96) 
Rule  309     Fees  for  Regulation  XVI  (Adopted 

5/10/96) 
Rule  401     Visible  Emissions  (Adopted  4/7/ 

89) 
Rule  403     Fugitive  Dust  (Adopted  2/14/97) 
Rule  404    Particulate  Matter— Concentration 

(Adopted  2/7/86) 
Rule  405     Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 
Rule  407    Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408    Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429    Start-Up  and  Shutdown 

Provisions  for  Oxides  of  Nitrogen 

(Adopted  12/21/90) 
Rule  430    Breakdown  Provisions,  (a)  and  (e) 

only  (Adopted  7/12/96) 
Rule  431.1     Sulfur  Content  of  Gaseous  Fuels 

(Adopted  10/2/92) 
Rule  431.2    Sulfur  Content  of  Liquid  Fuels 

(Adopted  5/4/90) 
Rule  431.3    Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441     Research  Operations  (Adopted  5/ 

7/76) 
Rule  442    Usage  of  SolvenU  (Adopted  3/5/ 

82) 
Rule  444    Open  Fires  (Adopted  10/2/87) 


Rule  463     Organic  Liquid  Storage  (Adopted 

3/11/94) 
Rule  465     Vacuum  Producing  Devices  or 

Systems  (Adopted  11/1/91) 
Rule  468    Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473     Disposal  of  SoUd  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474    Fuel  Burning  Equipment — Ox-des 

of  Nitrogen  (Adopted  12/4/81) 
Rule  475     Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476    Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480     Natural  Gas  Fired  Control  Devices 

(Adopted  10/7/77) 
Addendum  to  Regulation  FV  (Effective  1977) 
Rule  518     Variance  Procedures  for  Title  V 

Facilities  (Adopted  8/11/95) 
Rule  518.1     Permit  Appeal  Procedures  for 

Title  V  Facilities  (Adopted  8/11/95) 
Rule  518.2     Federal  Alternative  0]>erating 

Conditions  (Adopted  1/12/96) 
Rule  701     General  (Adopted  7/9/82) 
Rule  702    Definitions  (Adopted  7/11/80) 
Rule  704    Episode  Declaration  (Adopted  7/ 

9/82) 
Rule  707     Radio — Communication  System 

(Adopted  7/11/80) 
Rule  708    Plans  (Adopted  7/9/82) 
Rule  708.1     Stationary  Sources  Required  to 

File  Plans  (Adopted  4/4/80) 
Rule  708.2     Content  of  Stationary  Source 

Curtailment  Plans  (Adopted  4/4/80) 
Rule  708.4    Procedural  Requirements  for 

Plans  (Adopted  7/11/80) 
Rule  709     First  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  710    Second  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  711     Third  Stage  Episode  Actions 

(Adopted  7/11/80) 
Rule  712     Sulfate  Episode  Actions  (Adopted 

^11/80) 
Rule  715     Burning  of  Fossil  Fuel  on  Episode 

Days  (Adopted  8/24/77) 
Regulation  IX — New  Source  Performance 

Standards  (Adopted  4/8/94) 
Rule  1106    Marine  Coatings  Operations 

(Adopted  1/13/95) 
Rule  1107    Coating  of  Metal  Parts  and 

Products  (Adopted  3/8/96) 
Rule  1 1 09    Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/88) 
Rule  1110    Emissions  from  Stationary 

Internal  Combustion  Engines 

(Demonstration)  (Adopted  11/6/81) 
Rule  1110.1    Emissions  from  Stationary 

Internal  Combustion  Engines  (Adopted 

10/4/85) 
Rule  1110.2    Emissions  bom  Gaseous  and 

Liquid-Fueled  Internal  Combustion 

Engines  (Adopted  12/9/94) 
Rule  1113     Architectural  Coatings  (Adopted 

11/8/96) 
Rule  1116.1     Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adoprted 

10/20/78) 
Rule  1121    Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired 

Water  Heaters  (Adopted  3/10/95) 
Rule  1122     Solvent  Cleaners  (Degreasers) 

(Adopted  4/5/91) 
Rule  1123    Refinery  Process  Tuxnarotmdc 

(Adopted  12/7/90) 


Rule  1129     Aerosol  Coatings  (Adopted  3/8/ 

96) 
Rule  1134    Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Turbines  (Adopted 

8/4/89) 
Rule  1136    Wood  Products  Coatings 

(Adopted  6/14/96) 
Rule  1140    Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1 142    Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1146     Emissions  of  Oxides  of  Nitrogen 

from  Industrial.  Institutional,  and 

Commercial  Boilers.  Steam  Generators. 

and  Process  Heaters  (Adopted  5/13/94) 
Rule  1146.1     Emission  of  Oxides  of  Nitrogen 

from  Small  Industrial.  Institutional,  and 

Commercial  Boilers.  Steam  Generators, 

and  Process  Heaters  (Adopted  5/13/94) 
Rule  1148     Thermally  Enhanced  Oil 

Recovery  Wells  (Adopted  11/5/82) 
Rule  1149    Storage  Tank  Degassing 

(Adopted  4/1/88) 
Rule  1 168     Control  of  Volatile  Organic 

Compound  Emissions  from  Adhesive 

Application  (Adopted  12/10/93) 
Rule  1171     Solvent  Cleaning  0{>erations 

(Adopted  9/13/96) 
Rule  1173     Fugitive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  5/13/94) 
Rule  1176    VOC  Emissions  from  Wastewater 

Systems  (Adopted  9/13/96) 
Rule  1301     General  (Adopted  6/28/90) 
Rule  1302     Definitions  (Adopted  5/3/91) 
Rule  1303     Requirements  (Adopted  5/10/96) 
Rule  1304     Exemptions  (Adopted  6/14/96) 
Rule  1306     Emission  Calculations  (Adopted 

6/14/96) 
Rule  1313    Permits  to  Operate  (Adopted  6/ 

28/90) 
Rule  1403     Asbestos  Emissions  from 

Demolition/Renovation  Activities 

(Adopted  4/8/94) 
Rule  1605     Credits  for  the  Voluntar>'  Repair 

of  On-Road  Vehicles  Identified  Through 

Remote  Sensing  Devices  (Adopted  10/ 

11/96) 
Rule  1610    Old-Vehicle  Scrapping  (Adopted 

3/8/96) 
Rule  1701     General  (Adopted  1/6/89) 
Rule  1702     Definitions  (Adopted  1/6/89) 
Rule  1703     PSD  Analysis  (Adopted  10/7/88) 
Rule  1704     Exemptions  (Adopted  1/6/89) 
Rule  1706     Emission  Calculations  (Adopted 

1/6/89) 
Rule  1713    Source  Obligation  (Adopted  10/ 

7/88) 
Regulation  XVII  Appendix  (effective  1977) 
Rule  1901     General  Conformity  (Adopted  9/ 

9/94) 
Rule  2000    General  (Adopted  2/14/97) 
Rule  2001     Apphcability  (Adopted  2/14/97) 
Rule  2002     Allocations  for  Oxides  of 

Nitrogen  (NOx)  and  Oxides  of  Sulfur 

(SOx)  Emissions  (Adopted  2/14/97) 
Rule  2004     Requirements  (Adopted  7/12/96) 

except  (1)  (2  and  3) 
Rule  2005     New  Source  Review  for 

RECLAIM  (Adopted  2/14/97)  except  (i) 
Rule  2006     Permits  (Adopted  10/15/93) 
Rule  2007    Trading  Requirements  (Adopted 

10/15/93) 
Rule  2008    Mobile  Source  Credits  (Adopted 

10/15/93) 
Rule  2010    Administrative  Remedies  and 

Sanctions  (Adopted  10/15/93) 
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Rule  2011     Requirements  for  Monitoring. 

Reporting,  and  Recordkeeping  for  Oxides 

of  Sulfur  (SOx)  Emissions  (Adopted  2/ 

14/97) 
Appendix  A    Volume  IV— (Protocol  for 

oxides  of  sulfur)  (Adopted  3/10/95) 
Rule  2012     Requirements  for  Monitoring. 

Reporting,  and  Recordkeeping  for  Oxides 

of  Nitrogen  (NOx)  Emissions  (Adopted  2/ 

14/97) 
Appendix  A     Volume  V— (Protocol  for 

oxides  of  nitrogen)  (Adopted  3/10/95) 
Rule  2015     Backstop  Provisions  (Adopted  2/ 

14/97)  except  (b)(1)(G)  and  (b)(3)(B) 

XXX  Title  V  Permits  (Adopted  8/11/95) 

XXXI  Acid  Rain  Permit  Program  (Adopted  2/ 
10/95) 

(8)  The  following  requirements  are 
contained  in  Ventura  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 

Rule  2     Definitions  (Adopted  4/9/96) 
Rule  5     Effective  Date  (Adopted  5/23/72) 
Rule  6     Severability  (Adopted  11/21/78) 
Rule  7     Zone  Boundaries  (Adopted  6/14/77) 
Rule  10     Permits  Required  (Adopted  6/13/ 

95) 
Rule  11     Definition  for  Regulation  n 

(Adopted  6/13/95) 
Rule  12     Application  for  Permits  (Adopted 

6/13/95) 
Rule  13     Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/13/ 

95) 
Rule  14     Action  on  Applications  for  a  Permit 

to  Operate  (Adopted  6/13/95) 
Rule  15  1     Sampling  and  Testing  Facilities 

[Adopted  10/12/93) 
Rule  16     BACT  Certification  (Adopted  6/13/ 

95) 
Rule  19     Posting  of  Permits  (Adopted  5/23/ 

72) 
Rule  20    Transfer  of  Permit  (Adopted  5/23/ 

72) 
Rule  23     Exemptions  from  Permits  (Adopted 

7/9/96) 
Rule  24    Source  Recordkeeping.  Reporting, 

and  Emission  Statements  (Adopted  9/15/ 

92) 
Rule  26     New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26, 1     New  Source  Review — Definitions 

(Adopted  10/22/91) 
Rule  26.2     New  Source  Review — 

Requirements  (Adopted  10/22/91) 
Rule  26  3     New  Source  Review— Exemptions 

(Adopted  10/22/91) 
Rule  26.6     New  Source  Review — 

Calculations  (Adopted  10/22/91) 
Rule  26.8    New  Source  Review— Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review— PSD 

(Adopted  10/22/91) 
Rule  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30     Permit  Renewal  (Adopted  5/30/89) 
Rule  32     Breakdown  Conditions:  Emergency 

Variances.  A..  B.I.,  and  D.  only. 

(Adopted  2/20/79) 
Rule  33     Part  70  Permits— General  (Adopted 

10/12/93) 
Rule  33. 1     Part  70  Permits — Definitions 

(Adopted  10/12/93) 


Rule  33.2    Part  70  Permits- Application 

ContenU  (Adopted  10/12/93) 
Rule  33.3    Part  70  Permits— Permit  Content 

(Adopted  10/12/93) 
Rule  33.4    Part  70  Permits — Operational 

Flexibility  (Adopted  10/12/93) 
Rule  33.5    Part  70  Permits— Timeframes  for 
Applications,  Review  and  Issuance 
(Adopted  10/12/93) 
Rule  33.6    Part  70  PermiU — Permit  Term 
and  Permit  Reissuance  (Adopted  10/12/ 
93) 
Rule  33.7    Part  70  Permits — Notification 

(Adopted  10/12/93) 
Rule  33.8    Part  70  Permits— Reopening  of 

PermiU  (Adopted  10/12/93) 
Rule  33.9    Part  70  Permits — Compliance 

Provisions  (Adopted  10/12/93) 
Rule  33.10    Part  70  Permits — General  Part  70 

Permits  (Adopted  10/12/93) 
Rule  34    Acid  Deposition  Control  (Adopted 

3/14/95) 
Rule  35    Elective  Emission  Limits  (Adopted 

11/12/96) 
Appendix  II-B    Best  Available  Control 

Technology  (BACT)  Tables  (Adopted  12/ 
86) 
Rule  42    Permit  Fees  (Adopted  7/11/95) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  9/10/96) 
Rule  45     Plan  Fees  (Adopted  6/19/90) 
Rule  45.2     Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53     Particulate  Matter- Process  Weight 

(Adopted  7/18/72) 
Rule  54    Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56     Open  Fires  (Adopted  3/29/94) 
Rule  57    Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment-Sulfur 
Dioxide.  Nitrogen  Oxides,  and 
Particulate  Matter  (Adopted  7/8/72) 
Rule  62.7     Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63    Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64    Sulfur  Content  of  Fuels  (Adopted 

6/14/94) 
Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71     Crude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  12/13/94) 
Rule  71.1     Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2     Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89) 
Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4    Petroleum  Sumps,  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  71.5    Glycol  Dehydrators  (Adopted  12/ 

13/94) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  9/10/96) 
Rule  74    Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1     Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2    Architectural  Coatings  (Adopted 
08/11/92) 


Rule  74.6    Surface  Cleaning  and  Degreasing 

(Adopted  7/9/96) 
Rule  74.6.1     Cold  Cleaning  Operations 

(Adopted  7/9/96) 
Rule  74.6.2     Batch  Loaded  Vapor  Degreasing 

Operations  (Adopted  7/9/96) 
Rule  74.7     Fugitive  Emissions  of  Reactive 
Organic  Compounds  at  Petroleum 
Refineries  and  Chemical  Plants  (Adopted 
1/10/89) 
Rule  74.8    Refinery  Vacuum  Producing 
Systems.  Waste- water  Separators  and 
Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9     Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10    Components  at  Crude  Oil 
Production  Facilities  and  Natural  Gas 
Production  and  Processing  Facilities 
(Adopted  6/16/92) 
Rule  74.11     Natural  Gas-Fired  Residential 
Water  Heaters-Control  of  NOx  (Adopted 
4/9/85) 
Rule  74. 1 2     Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  9/10/96) 
Rule  74.15     Boilers.  Steam  Generators  and 
Process  Heaters  (5MM  BTUs  and  greater) 
(Adopted  11/8/94) 
Rule  74.15.1     Boilers.  Steam  Generators  and 
Process  Heaters  (1-5MM  BTUs) 
(Adopted  6/13/95) 
Rule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20     Adhesives  and  Sealants 

(Adopted  9/10/96) 
Rule  74.23     Stationary  Gas  Turbines 

(Adopted  3/14/95') 
Rule  74.24    Marine  Coating  Operations 

[Adopted  9/10/96) 
Rule  74.26    Crude  Oil  Storage  Tank 

Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27    Gasoline  and  ROC  Liquid 
Storage  Tank  Degassing  Operations 
(Adopted  11/8/94) 
Rule  74.28    Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  9/10/96) 
Rule  75     Circumvention  (Adopted  11/27/78) 
Appendix  FV-A     Soap  Bubble  Tests 

(Adopted  12/86) 
Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101     Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102     Source  Tests  (Adopted  11/21/78) 
Rule  103     Stack  Monitoring  (Adopted  6/4/ 

91) 
Rule  154     Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155     Stage  2  Episode  Actions  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Rule  158     Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
Rule  220    General  Conformity  (Adopted  5/9/ 

95) 
•  •  •  •  * 

[FR  Doc.  97-18711  Filed  7-15-97;  8:45  am] 
BILUNG  CODE  8S60-60-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
IAD-FRL-5858-5J 

National  Emission  Standards  for 
Hazardous  Air  Pollutants:  Source 
Category  List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Extension  of  public  comment 
period. 

SUMMARY:  The  EPA  is  announcing  the 
extension  of  the  public  comment  period 
on  the  Advanced  Notice  of  Proposed 
Rulemaking  for  listing  research  and 
development  facilities  on  the  source 
category  list  (62  FR  25877).  which  was 
published  on  May  12,  1997. 

DATES:  Written  comments  must  be 
received  on  or  before  August  11,  1997. 

ADDRESSES:  Submit  comments  in 
duplicate  if  possible  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention:  Docket  No.  A-^ 
97-11,  U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW.  Washington, 
DC  20460.  The  EPA  requests  that 
separate  copies  be  sent  to  the 
appropriate  contact  person  listed  below. 
The  docket  may  be  inspected  at  the 
above  address  between  8:00  a.m.  and 
5:30  p.m.  on  weekdays.  A  reasonable  fee 
may  be  charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  the  ANPR. 
contact  Mr.  Mark  Morris  at  (919)  541- 
5416,  Organic  Chemicals  Group, 
Emission  Standards  Division  (MD-13). 
U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  a  request  firom  several 
companies  involved  in  research  and 
development  activities,  the  EPA  is 
extending  the  public  comment  period 
from  July  11.  1997,  to  August  11.  1997. 
on  the  Advanced  Notice  of  Proposed 
Rulemaking  for  listing  research  and 
development  fecilities  on  the  source 
category  list.  The  EPA  agrees  that  an 
extension  of  the  comment  period  will 
provide  for  more  meaninghil, 
constructive  comments  on  the  ANPR. 
Due  to  the  unique  nature  of  R&D 
activities  and  the  EPA's  request  in  the 
ANPR  for  specific  information  and 
recommendations  on  how  to  list  R&D 
facilities,  the  extension  to  the  comment 
period  will  provide  the  EPA  with  more 
detailed  comments  that  will  result  in 
future  time  savings  on  the  project 


List  of  Subfects  in  40  CFR  Part  63 

Environmental  protection,  Air 
pollution  control,  Hazardous  air 
pollutants.  Research  and  development. 
Mary  0.  Nichols, 
Assistant  Administrator. 
[FR  Doc  97-18714  Filed  7-15-97;  8:45  am] 

BILUMG  CODE  6S60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

[FRL-5858-6] 

Control  of  Air  Pollution  From  Motor 
Vehicles  and  N«w  Motor  Vehicle 
Engines;  Modification  of  Federal  On- 
Board  Diagnostic  Regulations  for 
Light-Duty  Vehicles  and  Light-Duty 
Trucks;  Extension  of  Comment  Period 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  extension  of  comment 
period. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA  or  Agency)  is 
extending  the  comment  period  on  the 
Notice  of  F*roposed  Rulemaldng  (NPRM) 
for  modifications  to  the  federal  on-board 
diagnostics  program,  which  appeared  in 
the  Federal  IRe^ter  on  May  28,  1997 
(see  62  FR  28932).  The  public  comment 
period  was  to  end  on  July  28,  1997.  The 
purpose  of  this  notice  is  to  extend  the 
comment  period  an  additional  12  days 
beyond  that,  to  end  on  August  8,  1997. 
This  extension  of  the  comment  period  is 
provided  to  allow  commenters  a  full  30 
days  to  respond  to  this  notice  following 
the  public  hearing,  which  will  be  held 
on  July  9,  1997. 

DATES:  EPA  will  accept  pubUc 
comments  on  the  Notice  of  Proposed 
Rulemaking  until  August  8,  1997. 
ADDRESSES:  Written  comments  should 
be  submitted  (in  duplicate  if  possible) 
to:  the  EPA,  Air  Docket.  Room  M-1500 
(Mail  Code  6102),  Waterside  Mall,  Attn: 
Docket  A-96-32,  401  M  Street,  SW., 
Washington,  DC  20460. 

Materials  relevant  to  this  rulemaking 
are  contained  in  Docket  No.  A-96-32. 
The  docket  is  located  at  The  Air  Docket, 
401  M  Street,  SW..  Washington.  DC 
20460,  and  may  be  viewed  in  room 
M1500  between  8:00  a.m.  and  5:30  p.m.. 
Monday  through  Friday.  The  telephone 
number  is  (202)  260-7548  and  the 
facsimile  number  is  (202)  260—4400.  A 
reasonable  fee  may  be  charged  by  EPA 
for  copying  docket  material.  The  hearing 
will  be  held  at  the  Holiday  Iim,  North 
Campus,  3600  Plymouth  Road,  Ann 
Arbor,  ML 


FOR  FURTHER  INFORMATION  CONTACT: 

Holly  Pugliese,  Vehicle  Programs  and 
Compliance  Division,  U.S. 
Environmental  F*rotection  Agency,  2565 
Plymouth  Road,  Ann  Arbor,  Michigan 
48105,  Telephone  313-668-4288,  or 
Internet  e-mail  at 
"pugliese.holly@epamail.epa.gov."    • 

Dated:  July  9,  1997. 
Mary  D.  Nichols, 

Assistant  Administrator  for  Air  and 
Radiation. 

[FR  Doc.  97-18713  Filed  7-15-97;  8:45  am) 

BILLMG  CODE  6S«0-S(M> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-152,  RM-9102] 

Radio  Broadcasting  Services;  Naylor, 
MO 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  filed  by  B.B.C, 
Inc.,  proposing  the  allotment  of  Channel 
260 A  to  Naylor.  Missoiui,  as  that 
community's  first  local  broadcast 
service.  Channel  260A  can  be  allotted  to 
.Naylor  without  a  site  restriction  at 
coordinates  36-34-12  and  90-35-30. 
DATES:  Comments  must  be  filed  on  or 
before  September  2.  1997.  and  reply 
comments  on  or  before  September  17, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  John  M. 
Pelkey,  Haley  Bader  &  Potts  P.L.C.,  4350 
North  Fairfax  Drive,  Suite  900, 
Arlington.  VA  22203-1633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle.  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-152,  adopted  June  25,  1997.  and 
released  July  11.  1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Stiwt,  NW..  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW..  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 
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Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CF'R  1  1 204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  CommissioiL 
John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
IFR  Doc.  97-18747  Filed  7-15-97;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-156;  RM-9110] 

Radio  Broadcasting  Services; 
Greenwood  and  Abbeville,  SC 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  requests 
comments  on  a  petition  filed  by 
Greenwood  Broadcasting  Company, 
Inc.,  proposing  the  substitution  of 
Channel  244C3  for  Channel  244A  at 
Greenwood.  South  Carolina,  the 
reallotment  of  Channel  244C3  from 
Greenwood  to  Abbeville,  and  the 
modification  of  Station  WCRS-FM's 
license  accordingly.  Channel  244C3  can 
be  allotted  to  Abbeville,  South  Carolina, 
in  compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
18.5  lulometers  (11.5  miles)  west  to 
avoid  a  short-spacing  to^e  licensed  site 
of  Station  WHKZ-FM,  Channel  244A, 
Cayce,  South  Carolina,  at  petitioner's 
requested  site.  The  coordinates  for 
Channel  244C3  at  .Xbbeville  are  North 
Latitude  34-07-09  and  West  Longitude 
82-33-51.  In  accordance  with  Section 
1 .420(1)  of  the  Commission's  Rules,  we 
will  not  accept  competing  expressions 
of  interest  in  the  use  of  Channel  244C3 
at  Abbeville,  or  require  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
use  by  such  parties. 


DATES:  Comments  must  be  filed  on  or 
before  September  2, 1997,  and  reply 
comments  on  or  before  September  17. 
1997. 

ADDRESSES:  Federal  CoDMnunications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  or  its  counsel  or  consultant, 
as  follows:  Robert  Lewis  Thompson, 
Esq..  Taylor,  Thiemann  &  Aitken,  L.C., 
908  King  Street,  Suite  300,  Alexandria. 
Virginia  22314  (Counsel  for  Petitioner!. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-156,  adopted  July  3, 1997,  and 
released  July  11,  1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239).  1919  M 
Street,  NW.,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800.  2100  M  Street.  NW..  Suite  140. 
Washington.  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Coimnunications  Commission. 
John  A.  Karousos. 

Chief,  Allocations  Branch.  Policy  and  Rules 
Division.  Mass  Media  Bureau. 
[FR  Doc.  97-18749  FUed  7-15-97;  8:45  am] 

BILUNO  CODE  6712-01-P 


FEDERAL  COMMUNICAITIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-155;  RM-8109] 

Radio  Broadcasting  Services; 
Winttirop,  WA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Commission  requests 
comments  on  a  petition  filed  by  Rick 
Mills  and  Don  Ashford  proposing  the 
allotment  of  Channel  248A  at  Winthrop, 
Washington,  as  the  community's  first 
local  aural  transmission  service. 
Chaimel  248A  can  be  allotted  to 
Winthrop  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  2.0  kilometers  (1.2  miles) 
south.  The  coordinates  for  Channel 
248A  at  Winthrop  are  North  Latitude 
48-27-^0  and  West  Longitude  120-10- 
36.  Since  Winthrop  is  located  within 
320  kilometers  (200  miles)  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  government  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  September  2,  1997,  and  reply 
comments  on  or  before  September  17, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioners  as  follows:  Mr.  Rick  Mills, 
18526  B  Hwy  20.  Winthrop,  Washington 
98862;  and  Mr.  Don  Ashford,  18733 
Hw7  20,  Winthrop.  Washington  98862 
(Petitioners). 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-155, adopted  July  3, 1997, and 
released  July  11,  1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Center  (Room  239),  1919  M 
Street,  NW,,  Washington,  DC.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service,  Inc.,  (202)  857- 
3800,  2100  M  Street,  NW.,  Suite  140, 
Washington,  DC  20037. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
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Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47  •  . 

CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Branch ,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(FR  Doc.  97-18748  Filed  7-15-97;  8:45  am] 
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This  sectron  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  arxJ  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  arxl  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Office  of  National  Drug  Control 

Drug  Control  Research,  Data,  and 
Evaluation  Committee;  Meeting 

AGENCY:  Executive  Office  of  the 
President.  Office  of  National  Drug 
Control  Policy. 

ACTION:  The  Drug  Control  Research. 
Data,  and  Evaluation  Committee 
(EXHRDEC);  Notice  of  Forthcoming 
Meeting. 

SUMMARY:  This  notice  announces  a 
forthcoming  meeting  of  the  Drug  Control 
Research,  Data,  and  Evaluation 
Committee  of  the  Office  of  National 
Drug  Control  Policy. 

Date,  time  and  place.  July  3t),  1997, 
9:00  a.m..  Office  of  National  Drug 
Control  Policy  (ONDCP),  Executive 
Office  of  the  President,  750  17th  Street, 
N.W.,  Washington,  D.C. 

Type  of  meeting  and  contact  person. 
Open  public  meeting.  10:00  a.m.  to  2:00 
p.m.,  unless  public  participation  does 
not  last  that  long;  open  committee 
discussion,  10:00  a.m.  to  1:30  p.m.; 
Janie  Dargan,  ONDCP.  (202)  395-6714. 
Persons  intending  to  attend  the  meeting 
should  arrive  in  advance  and  come  to 
7th  Floor  Security  with  identification; 
the  meeting  will  take  place  on  a  secuire 
floor  of  the  building. 

General  function  of  the  committee. 
The  Committee  provides  an  avenue  of 
communication  by  which  a 
distinguished  group  of  experts 
representing  scientific,  engineering,  law 
enforcement,  treatment,  and  associated 
international  scientific  communities 
advise  the  Director  of  the  Office  of 
National  Drug  Control  Policy  (ONDCP) 
on  questions  related  to  national  drug 
control  research.  The  Committee  assists 
ONDCP  in  identifying  gaps  in  current 
data  collection  to  improve  the 
generation  of  accurate  and  useful 


information  on  which  to  base  national 
drug  control  policy. 

Agenda — Open  public  meeting. 
Interested  persons  may  present  data, 
information,  or  views,  orally  or  in 
writing,  on  issues  pending  before  the 
Committee.  Specifically,  the  Committee 
will  provide  input  into 
recommendations  made  to  ONDCP  by 
an  independent  group  of  drug  research 
experts  on  how  to  better  integrate 
information  and  drug  control  policy. 
Additionally,  the  Committee  will  advise 
ONDCP  on  major  policy  initiatives  and 
data  priorities.  Those  desiring  to  make 
a  formal  presentation  should  notify  the 
contact  person  before  July  23,  1997,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
required  to  make  their  comments. 

Open  committee  discussion.  The 
Committee  will  discuss  and  advise 
ONDCP  regarding  the  following: 

— Federal  Drug-Related  Data  Needs 
— the  Integration  of  Information  and 

EhTig  Control  Policy 
— Future  Needs  for  Prevention  and 

Treatment  Research 
— Harnessing  Technology  to  Support  the 

National  Drug  Control  Strategy 

The  agenda,  the  questions  to  be 
addressed  by  the  committee,  and  a 
current  Hst  of  committee  members  will 
be  available  at  the  meeting  location  on 
the  day  of  the  meeting.  Transcripts  of 
the  open  portion  of  the  meeting  may  be 
requested  in  writing  from  the  Executive 
Office  of  the  President,  Office  of 
National  Drug  Control  Policy,  FOIA 
Requests,  Office  of  Legal  Counsel,  750 
17th  Street.  N.W.,  Washington.  D.C. 
20503,  approximately  15  working  days 
after  the  meeting,  at  a  cost  of  10  cents 
per  page.  The  transcript  may  be  viewed 
at  the  Office  of  National  Drug  Control 
Policy.  Office  of  Legal  Counsel  at  the 
above  indicated  address.  Summary 
minutes  of  the  open  portion  of  the 
meeting  may  be  requested  in  writing 
from  the  Freedom  of  Information  Office 
(address  above)  beginning 
approximately  90  days  after  the 
meeting. 

This  notice  is  issued  under  section 
10(a)(1)  and  (a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C.  app. 
2).  and  41  CFR  101-6,  et  seq.,  the 


Federal  regulations  on  advisory 

committee  meetings. 

Edward  H.  Jorith, 

General  Counsel. 

(PR  Doc.  97-18652  Filed  7-15-97;  8:45  am] 

BILUNG  CODE  3180-02-P 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Public  Notice  of  Findings  in  Yield 
Research  for  Revision  of  "Food 
Buying  Guide  for  Child  Nutrition 
Programs" 

agency:  Food  and  Consumer  Service, 
USDA. 

action:  Notice. 

SUMMARY:  This  notice  aimounces  that 
beginning  in  July,  1997  the  Food  and 
Consumer  Service  (FCS)  will  post 
monthly  notices  concerning  preliminary 
yield  research  findings  on  the  Healthy 
School  Meals  Resource  System  at  http:/ 
/schoolmeals.nal.usda.gov:8001.  The 
yield  research  information  will  be  both 
for  new  foods  to  be  included  in  the  next 
revision  of  the  "Food  Buying  Guide  for 
Child  Nutrition  Programs"  and  for 
currenUy  listed  foods  reexamined  using 
the  latest  in  food  testing  technology. 
FCS  is  posting  this  yield  information  so 
that  interested  members  of  the  public, 
including  industry  representatives,  can 
review  and  comment  on  the  findings 
and  the  related  methodology  prior  to 
finalizing  the  yield  data  for  the  next 
revision  of  the  Food  Buying  Guide. 

DATES:  This  notice  is  effective  July  16. 
1997. 

ADDRESSES:  Address  comments  on 
research  findings  or  requests  for  yield 
research  on  specific  items  to  Linda 
Ebert.  Nutritionist,  Nutrition  and 
Technical  Services  Division,  Food  and 
Consimier  Service,  USDA,  3101  Park 
Center  Drive,  Room  607,  Alexandria, 
Virginia  22302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Ebert  at  (703)  305-2632. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Flexibility  Act 

This  action  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act. 
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Paperwork  Reduction  Act 

This  notice  does  not  contain  reporting 
or  recordkeeping  requirements  subject 
to  approval  by  the  Office  of 
Management  and  Budget  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  3507). 

Executive  Order  12372 

The  National  School  Lunch  Program, 
the  School  Breakfast  Program,  the  Child 
and  Adult  Care  Food  Program,  and  the 
Summer  Food  Service  Program  are 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  under  Nos.  10.555, 10.553, 
10.558,  and  10.559,  respectively,  and 
are  subject  to  the  provisions  of 
Executive  Order  12372.  which  requires 
intergovernmental  consultation  with 
State  and  local  officials  (7  CFR  part 
3015.  Subpart  V.  and  the  final  rule- 
related  notice  published  at  48  FR  29112, 
June  24, 1983). 

Background 

The  Food  and  Consumer  Service 
(FCS),  USDA,  administers  various  child 
nutrition  programs  including  the 
National  School  Lunch  Program,  the 
School  Breakfast  Program,  the  Child  and 
Adult  Care  Food  Program,  and  the 
Summer  Food  Service  Program.  Program 
guidance  and  training  materials 
prepared  must  be  provided  to  food 
service  personnel  and  constantiy 
updated  in  order  to  improve  the  quality 
of  the  food  served  and  to  promote  the 
efficient  management  of  food  assistance 
programs.  An  integral  cwnponent  of  this 
guidance  is  laboratory-based  jrield 
research  on  institutional  packed  foods 
that  are  used  to  prepare  meals  in 
conformance  with  program  regulations. 

One  of  the  basic  program  aids 
prepared  by  FCS  is  the  "Food  Buying 
Guide  for  Child  Nutrition  Programs," 
Program  Aid  No.  1331  (Food  Buying 
Guide).  It  is  used  extensively  in  several 
areas  related  to  child  nutrition 
programs: 

Food  Service  Personnel— The  Food  Buying 
Guide  provides  information  for  planning  and 
calculating  the  required  quantities  of  food  to 
be  purchased  and  used  by  school  food 
authorities  and  other  institutions 
participating  in  child  nutrition  programs.  It 
is  the  cornerstone  upon  which  meals  are 
planned,  prepared,  and  analyzed  for  meeting 
food-based  meal  pattern  requirements  for 
each  compwnent  of  a  federally  reimbursable 
meal.  The  Food  Buying  Guide  defines  the 
number  of  servings  (i.e.,  yield),  per  purchase 
unit  for  most  foods  used  in  these  programs. 
These  yields  are  used  in  recipes  to  ensure 
that  meal  requirements  for  child  nutrition 
programs  are  being  met.  Precise  data  is 
essential.  In  addition,  it  is  an  important  tool 
to  enable  school  food  authorities  using  a 
food-based  menu  planning  system  to  comply 
with  the  Dietary  Guidelines  for  Americans  as 


required  by  section  9(f)(1)  of  the  National 
School  Lunch  Act,  42  U.S.C.  1758(f)(1). 

Child  Nutrition  (CN)  Labeling— The  Food 
Buying  Guide  is  also  used  in  establishing  a 
commercial  product's  contribution  toward 
meal  pattern  requirements  in  the  CN  label 
review  process.  Section  4(d)  of  the  CN 
labeling  regulations  found  in  Appendix  C  to 
7  CFR  parts  210,  220,  225,  and  226  state, 
"Yields  for  determining  the  product's 
contribution  toward  meal  pattern 
requirements  must  be  calculated  using  the 
Food  Buying  Guide  for  Child  Nutrition 
Programs  (Program  Aid  Number  1331)." 
Therefore,  the  Food  Buying  Guide  is  a 
valuable  tool  for  members  of  the  food 
industry  serving  child  nutrition  programs. 
Another  use  of  the  Food  Buying  Guide  in  the 
CN  labeling  program  is  in  determining 
component  yields  for  new  products 
containing  foods  not  listed  in  the  Food 
Buying  Guide.  If  ingredients  are  not 
contained  in  the  Food  Buying  Guide,  they 
can  be  compared  to  similar  ingredients  in  the 
Food  Buying  Guide.  If  a  close  match  can  be 
found,  a  yield  can  be  assigned  to  the  new 
product  without  having  to  do  extensive 
studies  on  the  product  to  determine  a  yield. 

Child  Nutrition  DaUbase— Finally,  the 
Food  Buying  Guide  provides  an  essential 
data  set  in  the  Child  Nutrition  DaUbase.  This 
database  is  required  by  7  CFR  210.10(i)(4) 
and  220.8(e)(4)  to  be  used  in  USDA-approved 
software  programs  for  school  food  authorities 
using  nutrient  standard  menu  planning 
systems.  The  database  has  incorporated  the 
Food  Buying  Guide  so  that  there  is  on-line 
access  to  yield  data,  i.e..  information  for 
ready-to-serve,  ready-to-cook,  cooked,  or 
otherwise  prepared  food  that  would  be 
obtained  from  a  specific  market  unit  of  food 
as  purchased.  This  food  yield  data  provides 
the  user  with  information  necessary  for  the 
"Yield  Factor  Method"  of  nutrient  analysis  of 
school  recipes  and  menu  plans.  This  is 
critical  for  accurate  analysis  and  to  enable 
schools-to  plan  meals  that  comply  with  the 
estabUshed  nutrient  standards  for  school 
meals. 

The  last  laboratory  research 
incorporated  into  the  Food  Buying 
Guide  was  completed  in  May,  1980.  The 
Food  Buying  Guide  has  since  received 
minor  revision  in  1984,  and  again  in 
1990  and  1995.  Because  food  technology 
and  processing  have  changed  so 
dramatically  in  the  last  fifteen  years,  it 
is  now  imperative  to  update  the  current 
edition.  USDA  has  contracted  with  the 
U.S.  Army's  Research,  Development, 
and  Engineering  Center's  Armed  Forces 
Recipe  Team  in  Natick,  Massachusetts 
to  conduct  new  research  on  the  yield  of 
approximately  400  new  foods  for 
inclusion  in  the  Food  Buying  Guide  and 
to  review  the  yield  information  of  200 
foods  currentiy  found  in  the 
publication.  Yield  information  which 
will  be  gathered  will  be  for  basic 
ingredients  only,  not  commercially 
processed  products  such  as  chicken  and 
beef  patties  or  combination  items  such 


as  lasagna,  chili,  or  macaroni  and 
cheese,  etc. 


Methodology 

The  yield  information  will  be 
gathered  by  using  various  types  of 
cooking  and  processing  equipment.  The 
equipment  and  cooking  procedures 
commonly  used  in  school  food  service 
preparation  were  determined  in  a  study 
conducted  by  the  National  Food  Service 
Management  Institute  in  March  1996: 
Issues  Related  to  Equipment  and  the 
Dietary  Guidelines  for  Americans  Use 
of  this  study  will  ensure  that  the 
resultant  yields  will  be  consistent  with 
school  food  service  preparation 
methods.  Careful  documentation 
records  will  be  kept  by  the  contractor 
concerning  the  equipment  used  and  the 
preparation/processing  methods 
employed  in  using  this  equipment. 

This  laboratory-based  yield  research 
of  institutional  packed  food  will  be 
conducted  by  the  contractor  using 
specified  quantities  of  product.  For 
example,  one  case  of  at  least  two  brand 
name  products  will  be  used  for  the 
canned  fruits  and  vegetables  tested.  The 
remaining  items  tested,  including  fresh 
and  frozen  fruits  and  vegetables,  meat, 
poultry,  meal  alternates,  and  grain/ 
breads  will  have  between  50  and  100 
portions  used  for  the  yield  study. 

Final  data  will  include  net  weight  and 
volume,  drained  solids  weight  and 
volume,  drained  liquids  weight  and 
volume,  and  weight/volume  ratios  for 
canned  fruits  and  vegetables.  Data  for 
meat/poultry  will  be  jjercent  yields 
based  on  the  state  of  the  materials 
(frozen,  thawed,  trimmed,  cooked, 
sliced),  with  skin,  gristle,  and  bone 
removed.  Factors  for  fresh  fruits  and 
vegetables  will  address  the  end-stage  of 
the  food  (peeled,  pared,  husked,  hulled, 
cored),  as  well  as  weight/volume  ratios 
for  diced,  cubed,  sliced,  and  chopped; 
the  size  of  the  cut  will  be  specified. 
Interested  parties  may  obtain  the 
complete,  detailed  methodology  for  any 
of  the  food  categories  (meat/meat 
alternates,  vegetables  and  fruits,  grains/ 
breads,  milk/dairy  products  and  other 
foods)  upon  written  request  to  FCS  at 
the  address  in  the  ADDRESSES  section  of 
this  notice. 

Review  of  Yield  Research  Data 

The  Food  and  Consumer  Service 
welcomes  input  from  industry  and  other 
interested  members  of  the  public  in  the 
revision  of  the  Food  Buying  Guide. 
Modifications  to  the  Food  Buying  Guide 
could  determine  how  a  company 
markets  their  product,  develops  new 
products,  or  it  could  even  cause 
processing  procedures  or  formulations 
to  change.  Because  the  resultant  yield 
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data  will  have  implications  for  industry 
in  future  marketing  and  new  product 
development  FCS  believes  it  is 
imperative  that  interested  persons  from 
appropriate  industries  review  the 
findings  as  yield  research  progresses. 
Rather  than  waiting  until  all  the  yield 
research  is  complete  and  the  revised 
Food  Buying  Guide  developed,  FCS  will 
be  posting  the  new  yield  information  on 
the  Healthy  School  Meals  Resource 
System's  web  site  at  http:// 
schoolmeals.nai.usda.gov:8001  as  it 
becomes  available.  Therefore,  interested 
parties  should  periodically  review  the 
web  site  to  check  for  new  information. 
A  hard  copy  of  these  findings  may  be 
obtained  by  writing  to  the  address 
contained  in  the  ADDRESSES  section  of 
this  notice. 

FCS  encourages  all  interested  parties, 
especially  affected  industry 
representatives,  to  submit  written 
comments  indicating  concerns  about  the 
preliminary  yield  data.  Any  comments 
disagreeing  with  the  yield  findings 
should  include  supporting  data.  Written 
comments  should  be  sent  to  FCS  at  the 
address  in  the  ADDRESSES  section  of  this 
notice.  FCS  will  consider  all  timely 
comments  prior  to  publishing  the  final 
yield  data  findings. 

Yield  Research  on  Specific  Items 

Interested  parties  may  also  submit 
requests  for  yield  research  on  specific 
food  items  by  sending  such  requests,  in 
writing,  to  the  address  listed  in  the 
ADDRESSES  section  of  this  notice. 

Food  Buying  Guide  Revision 

Note  that  the  yield  information  to  be 
published  on  the  web  site  will  be 
preliminary  and  will  not  be 
incorporated  into  the  Child  Nutrition 
Database  nor  may  it  be  relied  upon  for 
CN  Labeling  or  meal  planning  purposes 
until  finally  announced  at  the  time  the 
Food  Buying  Guide  revisions  are  made. 
The  Food  and  Consur  isr  Service  does 
not  expect  to  finaliz"  th«)  final  yield  data 
until  late  1998.  The  final  Food  Buying 
Guide  is  expected  to  be  printed  and 
distributed  by  the  Spring  of  1999.  It  will 
be  distributed  in  printed  copy  to  all 
school  food  authorities  and  other 
institutions  participating  in  the  child 
nutrition  programs.  Printed  copies  will 
be  made  available  for  sale.  It  will  also 
be  made  available  on  the  Internet. 

Authority:  42  U.S.C  1751-1760. 1779. 
Dated.  July  9,  1997. 
WUliain  E.  Ludwig. 

Administrator.  Food  and  Consumer  Service. 
(FR  Doc.  97-18662  Filed  7-15-97;  8:45  am) 
BILLMQ  COOC  M10-30-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

[MT-962-1 430-Oa-CCAM] 

Notice  of  Availability  for  the  Proposed 
Cooke  City  Area  Mineral  Withdrawal 
Final  Environmental  Impact  Statement; 
Montana 

AGENCY:  Bureau  of  Land  Management, 
Interior;  Forest  Service,  Agriculture. 

ACTION:  Notice. 

SUMMARY:  This  Notice  of  Availability  is 
issued  by  the  Bureau  of  Land 
Management,  Interior,  and  the  Forest 
Service,  Agriculture,  as  the  joiiit  lead 
agency.  The  final  Environmental  Impact 
Statement  (EIS)  documents  the  effects  of 
withdrawing  from  federal  mineral 
location  and  entry  up  to  22,000  acres  of 
federal  mineral  estate  near  Cooke  City, 
Montana.  The  proposed  mineral 
withdrawal  would  also  apply  to 
hardrock  minerals  acquired  by  the 
United  States  and  managed  as  leasable 
minerals.  The  proposed  mineral 
withdrawal  would  he  subject  to  review 
after  20  years.  Forest  plans  for  the 
Custer  and  Gallatin  National  Forests 
would  be  amended  to  reflect  the  intent 
of  the  mineral  withdrawal. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Thompson,  BLM  Co- Lead,  or  Larry 
Timchak,  FS  Co-Lead.  CCAM,  P.O.  Box 
36800,  Billings,  Montana,  59107-6800, 
(406) 255-0322. 

SUPPLEMENTARY  INFORMATION:  This  EIS 
analyzes  the  environmental 
consequences  of  implementing  two 
alternatives.  The  proposed  withdrawal 
of  federal  locatable  minerals  would  not 
allow  new  mining  claims  to  be  filed  on 
federal  lands  in  the  area.  Unpatented 
mining  claims  with  valid  existing  rights 
and  private  lands  would  not  be  affected. 
The  no  action  alternative  (No  Mineral 
Withdrawal)  provides  a  baseline  for 
comparison.  This  alternative  would 
continue  the  management  that  existed 
prior  to  September  1.  1995.  The 
Secretary  of  the  Interior  is  the 
responsible  official  for  the  decision  on 
a  mineral  withdrawal.  Concurrence  on  a 
withdrdwal  decision  by  the  Secretary  of 
Agriculture  is  required  because  the 
lands  under  consideration  for 
withdrawal  are  administered  by  the 
Forest  Service,  USDA.  If  a  mineral 
withdrawal  is  approved,  the  Secretary  of 
Agriculture  is  the  responsible  official  for 
the  Custer  and  Gallatin  National  Forest 
Plan  amendment  decisions. 


DATES:  A  decision  on  the  mineral 
withdrawal  is  anticipated  in  mid-  to  late 
August  1997. 

Dated;  June  23,  1997. 
Thomas  P.  Loonie, 

Deputy  State  Director,  Division  of  Resources, 
Bureau  of  Land  Management. 
Kathleen  A.  McAllister, 
Deputy  Regional  Forester,  USPS  Northern 
Region. 
[FR  Doc.  97-18835  Filed  7-15-97;  8:45  am) 

BILUNG  CODE  431(M>N-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

{A-421-605] 

Aramid  Fiber  Formed  of  Poly  Para- 
Phenylene  Terephthalamide  From  the 
Netherlands;  Final  Results  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  the 
antidumping  duty  administrative 
review;  Aramid  Fiber  formed  of  poly 
para-phenylene  terephthalamide  fi'om 
the  Netherlands. 

SUMMARY:  On  March  7,  1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  aramid 
fiber  formed  of  poly  para-phenylene 
terephthalamide  (PPD-T  aramid)  from 
the  Netherlands.  The  review  covers  one 
manufacturer/exporter  and  the  period 
June  1,  1995  through  May  31,  1996.  We 
gave  interested  parties  an  opportunity  to 
comment  on  our  preliminary  results. 
Based  on  our  analysis  of  the  comments 
received,  we  have  revised  the  results 
from  those  presented  in  the  preliminary 
results  of  review. 
EFFECTIVE  DATE:  July  16,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nithya  Nagarajan  at  (202)  482-0193. 
Eugenia  Chu  at  (202)  482-3964,  or  Ellen 
Knebel  at  (202)  482-0409,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230. 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 
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Department's  regulations  are  to  19  CFR 
part  353  (1997). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  in  the 
Federal  Register  the  antidumping  duty 
order  on  PP[>-T  aramid  from  the 
Netherlands  on  June  24.  1994  (59  FR 
32678).  On  June  6, 1996,  we  published 
in  the  Federal  Register  (61  FR  28840)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the  order  on 
covering  the  period  June  1,  1995, 
through  May  31, 1996  ("POR"). 

In  accordance  with  19  CFR 
353.22(a)(1),  Aramid  Products  V.o.F. 
(Aramid)  and  Akzo  Nobel  Fibers  Inc. 
(collectively  "Akzo"  or  respondent)  and 
petitioner,  E.I.  du  Pont  de  Nemours  and 
Company  (petitioner),  requested  that  we 
conduct  an  administrative  review  for 
the  POR.  We  published  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  August  8,  1996 
(60  FR  41373).  The  Department  is 
conducting  this  administrative  review 
in  accordance  with  section  751  of  the 
Act. 

On  March  7,  1997,  the  Department 
published  the  preliminary  results  of  the 
review.  (See  62  FR  10524).  The 
Department  has  now  completed  the 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this  review 
are  all  forms  of  PPD-T  aramid  from  the 
Netherlands.  These  consist  of  PPD-T 
aramid  in  the  form  of  filament  yarn 
(including  single  and  corded),  staple 
fiber,  pulp  (wet  or  dry),  spun-laced  and 
spun-bonded  nonwovens,  chopped  fiber 
and  floe.  Tire  cord  is  excluded  from  the 
class  or  kind  of  merchandise  under 
review.  This  merchandise  is  currently 
classifiable  under  the  Harmonized  Tariff 
Schedule  (HTS)  item  numbers 
5402.10.3020,  5402.10.3040. 
5402.10.6000.  5503.10.1000, 
5503.10.9000,  5601.30.0000,  and 
5603.00.9000.  The  HTS  item  numbers 
are  provided  for  convenience  and 
Customs  purposes.  The  Department's 
written  description  of  the  scope  remains 
dispositive. 

Analysis  of  the  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  results  of  review.  We 
received  comments  from  respondent 
and  petitioner. 

Comment  1:  Petitioner  argues  that  in 
the  preliminary  results,  the  Department 
accepted  Akzo's  reported  U.S.  indirect 
selling  expenses  (ISE),  which  are  based 
upon  two  factors;  (1)  Operating 


expenses  per  financial  accoimts 
(excluding  financial  expenses);  and  (2) 
interest  expenses  for  Akzo  Nobel  Inc.,  a 
wholly-owned  subsidiary  of  Akzo  Nobel 
N.V.  of  the  Netherlands. 

Petitioner  claims  that  both  of  these 
components  of  Akzo's  reported  U.S.  ISE 
are  in  error,  or  were  not  properly 
verified,  and  should  be  revised  in  the 
final  results.  First,  in  petitioner's 
analysis  of  Akzo's  operating  expenses, 
petitioner  takes  issue  with  the 
appearance  of  a  line  item  in  Akzo's 
summary  trial  balance  that  relates  to  an 
Akzo  facility  in  Scottsboro,  Alabama. 
See  U.S.  Sales  Verification  Report, 
Exhibit  4,  on  file  in  the  Central  Records 
Unit  (room  B-099  of  the  Main 
Commerce  Building).  Petitioner  asserts 
that  if  the  subsidiary  in  Scottsboro 
performed  function(s)  relating  to  the 
production  and  sale  of  PPD-T  aramid 
fiber  in  the  United  States  during  the 
period  of  review,  then  Akzo  has  failed 
to  provide  a  full  accounting  of  its  U.S. 
activities  and  their  costs. 

Second,  petitioner  raises  concerns 
over  the  inclusion  of  a  credit  on  Akzo's 
trial  balance  relating  to  manufecturing 
cost.  Petitioner  argues  that  the  activities 
included  in  this  credit  have  not  been 
properly  explained  by  the  respondent. 

Tnird,  petitioner  alleges  that  certain 
amounts  have  not  been  accounted  for  in 
Akzo's  reported  net  U.S.  ISE  operating 
expenses  during  the  period  of  review. 
Petitioner  cites  U.S.  Sales  Verification 
Exhibit  24  to  support  its  claim. 

Respondent  argues  that  the  Scottsboro 
facility  is  not  involved  in  the 
manufacture  or  sale  of  aramid  fiber,  and, 
therefore,  the  three  credits  appearing  on 
Akzo's  summary  trial  balance  relating  to 
Scottsboro  are  legitimately  deducted 
from  Akzo  Nobel  Aramid  Product  Inc.'s 
operating  expenses  for  antidumping 
purposes. 

Respondent  explains  that  petitioner's 
concerns  regarding  the  credit  relating  to 
manufacturing  cost  is  misplaced. 
Respondent  states  that  the  credit  in 
question  relates  to  beaming  operations, 
that  the  costs  associated  with  beaming 
the  subject  merchandise  were  verified 
by  the  Department  and  were  therefore, 
properly  included  in  manufacturing 
costs. 

Respondent  disagrees  with 
petitioner's  allegation  referring  to  U.S. 
Sales  Verification  Exhibit  24. 
Respondent  explains  that  a  portion  of 
the  amount  petitioner  claims  was  not 
accounted  for  was  actually  related  to 
expenses  outside  the  POR.  Moreover, 
respondent  claims  this  expense  did  not 
relate  to  the  company's  indirect  selling 
expense  and  therefore,  pursuant  to 
established  Department  practice,  such 
expenses  are  not  properly  included  in 


net  U.S.  ISE  as  operating  expenses. 
Respondent  further  argues  that  the  POR 
amount  identified  by  petitioner  results 
from  the  fact  that  the  income/expense 
booked  in  the  January-May  period 
overvalued  the  anticipated  expanse  of 
the  full  year. 

The  Department's  Position:  The 
Department  agrees  with  respondent  that 
the  credits  on  Akzo's  trial  balance 
relating  to  Scottsboro,  Alabama  were 
properly  deducted  from  Akzo's 
operating  expenses.  The  Department 
found  no  evidence  to  support 
petitioner's  speculation  that  Scottsboro 
is  involved  in  the  production  or  sale  of 
subject  merchandise.  The  facility  in 
Scottsboro,  Alabama,  Akzo  Nobel 
Industrial  Fibers  Inc.,  is  described  in 
Akzo's  responses  as  a  manufacturer  of 
polyester  and  nylon  fiber  and  is  part  of 
the  Industrial  Fibers  Business  Unit. 
Specifically,  Akzo's  September  19,  1996 
Questionnaire  Response  (Exhibits  A-13 
and  A-14)  references  Scottsboro  two 
times  under  the  Industrial  Fibers 
heading  in  Akzo's  Annual  Report.  The 
aimual  report  expressly  defines  the 
Industrial  Fibers  Business  Unit  as  being 
responsible  for  polyester,  polyamide 
and  viscose  fibers  for  industrial  uses. 
Scottsboro  does  not  appear  under  any 
subheading  in  Akzo's  Annual  Reports 
that  would  indicate  that  Scottsboro 
produces  the  subject  merchandise.  None 
of  the  information  submitted  by  Akzo 
regarding  Akzo  Nobel  Industrial  Fibers 
Inc.  supports  the  claim  that  Akzo  Nobel 
Industrial  Fibers  Inc.  is  involved  in  the 
manufacture  and  sale  of  aramid  fiber. 
See,  e.g..  Exhibits  A-2,  A-3  and  A-4  of 
Akzo's  September  19,  1997. 
Questionnaire  Response. 

As  explained  by  Akzo  in  its 
questionnaire  response  and  discussed 
with  the  Department  at  verification. 
Akzo  Nobel  Aramid  Products  Inc.'s 
Conyers,  Georgia  facility  is  responsible 
for  the  sale  of  aramid  fiber  in  the  United 
States,  Canada  and  Mexico.  During  the 
POR.  however,  the  Conyers,  Georgia 
facility  was  also  used  to  warehouse 
certain  industrial  fibers  for  the 
Industrial  Fibers  Business  Unit  of  the 
Fibers  Group  and  to  accommodate 
Industrial  Fibers'  salesmen  and 
technical  personnel.  Because  the 
Industrial  Fibers  Business  Unit  (under 
which  the  Scottsboro  facility  is 
categorized)  is  not  involved  in  the 
manufacture  or  sale  of  aramid  fiber,  any 
credits  that  relate  to  it  should  be 
deducted  from  Akzo  Nobel  Aramid 
Products  Inc.'s  operating  expenses. 

The  Department  also  verified  Akzo's 
beaming  operations.  See  U.S.  Sales 
Verification  Report  at  15  and  Exhibit  28. 
The  Department  verified  that  all  costs 
associated  with  beaming  the  subject 
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merchandise  during  the  POR  were 
captured  in  Akzo's  reported  beaming 
charges  (REPACKU).  See  U.S.  Sales 
Verification  Exhibit  28.  The  Department 
found  no  discrepancies  and,  therefore, 
agrees  with  Akzo  that  the  credit 
appearing  in  U.S.  Sales  Verification 
Report,  Exhibit  4,  was  accurately 
reported. 

In  addition,  the  Department  verified 
that  the  credit  amount  associated  with 
the  over  booking  of  the  anticipated 
expense  that  petitioner  claims  was  not 
accounted  for  was  actually  related  to 
expenses  outside  the  POR.  In  addition, 
the  Department  verified  that  Akzo  has 
properly  accounted  for  its  ISE  expense 
items  appearing  in  U.S.  Sales 
Verification  Exhibit  24. 

For  all  of  the  reasons  listed  above,  the 
Department  has  not  made  any 
adjustment  to  Akzo's  total  U.S.  ISE 
operating  expenses  or  to  its  U.S.  ISE 
operating  expense  ratio. 

Comment  2:  Petitioner  urges  the 
Department  to  make  an  adjustment  to 
Akzo's  U.S.  ISE  for  financial  interest 
expenses.  Petitioner  notes  that,  in  the 
past,  the  Department  has  taken  the 
position  that  a  respondent's  net  interest 
expenses  should  be  based  upon  the 
financing  expenses  incurred  on  behalf 
of  the  consolidated  group  of  companies 
to  which  the  respondent  belongs 
because  (1)  the  invested  capital 
resources  (debt  and  equity)  within  a 
consolidated  group  are  fungible,  and  (2) 
the  controlling  entity  within  the 
consolidated  group  has  the  power  to 
determine  the  specific  capital  structures 
of  each  member  unit  within  the  group. 
See  Aramid  Fiber  Formed  of  Poly  Para- 
Phenylene  Terephthalamide  from  the 
Netherlands:  Final  Results  of 
Antidumping  Administrative  Review, 
61  FR  51,406  (October  2,  1996)  at 
51,407.  Petitioner  argues  that  Akzo  has 
not  explained  how  the  financing 
expenses  are  allocated  to  Akzo  Nobel 
Aramid  Products  Inc.  or  to  any  of  the 
other  operating  units.  Petitioner  urges 
the  Department  to  depart  from  the  way 
it  generally  calculates  financing 
expenses,  arguing  that  the  Department's 
established  method  does  not  adequately 
capture  the  true  financing  costs  of  the 
respondent.  Petitioner  alleges  that  the 
amount  of  interest  expenses  that 
appears  on  Akzo  Nobel  Aramid  Product 
Inc.'s  books  "better  accounts"  for  Akzo's 
financing  costs  and  business 
requirements  than  the  consolidated  data 
taken  from  Akzo  Nobel  Inc.'s  financial 
statement.  In  addition,  petitioner 
contends  that  the  Department  should 
revise  Akzo  Nobel  Aramid  Product 
Inc.'s  U.S.  ISE  financial  interest  expense 
factor  in  the  final  results  to  t£ike  full 
account  of  its  actual  short-term 


borrowing  costs  in  selling  PPD-T 
aramid  fiber  in  the  United  States. 

Respondent  states  that  Akzo  has 
justified  its  use  of  Akzo  Nobel  Inc.'s 
consolidated  figures  on  the  ground  that 
the  U.S.  parent  borrows  on  behalf  of  its 
related  companies  in  the  United  States 
and  then  charges  the  various  operating 
units  a  share  of  this  cost.  Akzo's  October 
25. 1996,  submission  at  111.  Akzo 
claims  that  the  only  loans  and 
corresponding  interest  expense  on  the 
books  of  Akzo  Nobel  Aramid  P*roducts 
Inc.  and  Aramid  Products  V.o.F.  are 
intercompany  loans  from  the  parent 
companies  Akzo  Nobel  Inc.  and  Akzo 
Nobel  N.V.  resi>ectively.  Respondent 
further  argues  that  the  only  actual 
interest  expense  is  on  the  books  of  the 
parent  companies  because  it  is  only 
these  companies  that  actually  borrow 
money.  Akzo  further  explains  that 
during  the  consolidation  process,  the 
interest  expense  recorded  on  the  books 
of  the  subsidiaries  is  rolled  into  the 
interest  expense  of  the  parent.  Akzo  also 
states  that  it  is  the  parent  that 
determines  the  source  from  which  funds 
to  operate  the  company  are  obtained, 
and  it  is  the  parent  alone  that  borrows 
money  and  incurs  the  actual  interest 
expense  when  such  funds  are  needed. 
Respondent  claims  that  petitioner's 
speculations  on  how  and  why 
companies  borrow  money,  as  well  as 
how  a  parent  de;ermines  the  amount  of 
the  loans  and  interest  allocated  to  the 
subsidiary,  are  misplaced  and 
irrelevant.  These  are  internal  decisions 
that  take  into  account  a  variety  of  factors 
and  the  parent  incurs  the  only  actual 
interest  expenses. 

Respondent  states  that  the 
Department's  current  method  of 
calculating  interest  is  a  well  founded 
practice  that  should  continue  to  be 
followed  in  determining  the  final  results 
for  this  review. 

The  Department's  Position:  The 
Department's  preliminary  treatment  of 
Akzo's  U.S.  interest  expense  is  in 
accordance  with  the  Department's  long 
standing  practice  and  its  final 
determinations  in  the  original  less-than- 
fair-value  ("LTFV")  investigation  and 
the  first  review  of  the  order,  Aramid 
Fiber  Formed  of  Poly  Para-Phenylene 
Terephthalamide  from  the  Netherlands, 
61  FR  51,406  (Dep't  Comm.  1996)  (final 
admin,  rev.). 

It  is  the  Department's  practice  to 
calculate  the  respondent's  net  interest 
expense  based  on  the  financing 
expenses  incurred  on  behalf  of  the 
consolidated  group  of  companies  to 
which  the  respondent  belongs.  In 
general,  this  practice  recognizes  the 
fungible  nature  of  invested  capital 
resources  (i.e..  debt  and  equity)  within 


a  consolidated  group  of  companies.  In 
Cambargo  Correa  Metais,  S.A.  v.  United 
States.  Slip  Op.  93-163  (CIT  August  13. 
1993),  the  Court  of  International  Trade 
ruled  that  the  Department's  practice  of 
allocating  interest  expense  on  a 
consolidated  basis  due  to  the  fungible 
nature  of  debt  and  equity  was 
reasonable.  The  Court  specifically 
quoted  the  following  from  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Small  Business 
Telephone  Systems  and  Subassemblies 
Thereof  from  Korea.  54  FR  53.141. 
53149  (1989). 

The  Department  recognizes  the  fungible 
nature  of  a  corporation's  invested  capital 
resources,  including  both  debt  and  equity, 
and  does  not  allocate  corpiorate  finances  to 
individual  divisions  of  a  corporation  *  •  *. 
Instead,  [Commerce)  allocates  the  interest 
expense  related  to  the  debt  portion  of  the 
capitalization  of  the  corporation,  as 
appropriate  to  the  total  operations  of  the 
consolidated  corporation. 

See  also.  Final  Determination  of  Sales  at 
Less  than  Fair  Value:  Certain  Carbon 
Steel  Butt-Weld  Pipe  Fittings  from 
Thailand,  60  FR  10552,  10557  (February 
27. 1995).  The  controlling  entity  within 
a  consolidated  group  has  the  "power"  to 
determine  the  capital  structure  of  each 
member  company  within  the  group.  In 
this  case,  Akzo  Nobel  maintains  a 
controlling  interest  in  Aramid  and 
includes  the  company  in  its 
consolidated  financial  statements.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  New  Minivans  from 
Japan.  57  FR  at  21946  (comment  18) 
(May  26,  1992). 

Therefore,  for  the  final  results  of 
review,  we  have  relied  on  Akzo's 
submitted  interest  expense,  which  is 
based  on  Akzo  Nobel's  consolidated 
financial  statements,  and  have  not 
imputed  interest  expense  on  affiliated 
party  loans  as  suggested  by  the 
petitioner. 

Comment  3:  The  petitioner  alleges 
that  either  Akzo  Nobel  Inc.  or  Akzo 
Nobel  N.V.  has  reimbursed  Akzo  Nobel 
Aramid  Products  Inc.  for  antidumping 
duty  payments.  See  Petitioner's  Case 
Brief  at  14-16.  To  support  its  claim, 
petitioner  refers  the  Department  to  an 
account  item  on  the  summary  trial 
balance  of  Akzo  Nobel  Aramid  Products 
Inc.  Petitioner  further  supports  its 
position  by  speculating  that  certain 
amounts  may  be  reimbursed  by  either 
Akzo  Nobel  Inc.  or  Akzo  Nobel  N.V. 
Petitioner  requests  the  Department, 
pursuant  to  19  CFR  353.26  (a),  deduct 
from  Akzo's  U.S.  price  (USP)  an  amoimt 
equal  to  66.92%  of  Akzo's  total  reported 
entries  during  the  POR. 

Akzo  claims  that  it  is  not  being 
reimbursed  for  antidumping  duties  and 
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the  petitioner's  speculation  to  the 
contrary  does  not  warrant  a  deduction 
of  antidumping  duty  deposits  from 
Akzo's  U.S.  price.  Akzo  cites  the 
Department's  regulations  requiring  the 
Department  to  deduct  from  U.S.  price 
the  amount  of  any  antidumping  duty 
which  the  producer  or  reseller:  (i)  Paid 
directly  on  behalf  of  the  importer;  or  (ii) 
reimbursed  to  the  importer.  19  CFR 
§  353.26  (a).  Akzo  notes  that  this 
i»     regulation  also  requires  the  importer  to 
file  a  certificate,  prior  to  liquidation, 
with  the  U.S.  Customs  Service  attesting 
to  the  absence  of  any  agreement  for  the 
payment  or  reimbursement  of  any  part 
of  the  antidumping  duties  by  the 
manufacturer,  producer,  seller  or 
exporter.  19  CFR  §  353.26  (c).  The 
regulation  provides  that  the  Department 
may  presume  from  an  importer's  failure 
to  file  this  certificate  that  the  producer 
or  reseller  paid  or  reimbursed  the 
antidumping  duties.  19  CFR  §  353.26 
(c).  Akzo  argues  that  it  is  in  full 
compliance  with  the  Department's 
regulations.  It  states  that  as  required  by 
§  353.26  (c).  Akzo  Nobel  Aramid 
Products  Inc.  has  filed,  prior  to 
liquidation,  certifications  with  Customs 
attesting  to  the  absence  of  any 
agreement  with  the  manufacturer, 
producer,  seller  or  exporter  (i.e.,  Aramid 
Products  V.o.F.)  for  the  payment  or 
reimbursement  of  antidumping  duties. 
Further,  the  respondent  claims  that 
Akzo  Nobel  Aramid  Products  Inc.  has 
not  entered  into  such  an  agreement  with 
Akzo  Nobel  Inc.  or  Akzo  Nobel  N.V.  In 
support  of  its  arguments,  Akzo  cites  the 
ruling  in  The  Torrington  Corp.  v.  United 
States,  881  F.  Supp.  622,  632  (1995) 
(hereafter  "Torrington")  that  "once  an 
importer  .  .   .  has  indicated  on  this 
certificate  that  it  has  not  been 
reimbursed  for  antidumping  duties,  it  is 
unnecessary  for  the  Department  to 
conduct  an  additional  inquiry  absent  a 
sufficient  allegation  of  customs  fraud." 
Akzo  claims  that  because  it  has  filed  the 
requisite  certification,  and  because 
petitioner  has  failed  to  show  any 
customs  fraud,  the  record  establishes 
that  neither  Akzo  Nobel  Inc.  nor  Akzo 
Nobel  N.V.  has  reimbursed  Akzo  Nobel 
Aramid  Products  Inc.  for  antidumping 
duty  payments. 

Akzo  further  contends  that  the  CIT 
has  affirmed  the  Department's 
longstanding  precedent  that  absent 
evidence  of  reimbursement,  the 
Department  has  no  authority  to  make 
the  adjustment  to  U.S.  price  requested 
by  the  petitioner.  Torrington.  at  632. 
Akzo  states  that,  according  to  the  CIT, 
the  party  who  requests  the 
reimbursement  investigation  must 
produce  some  link  between  the  transfer 


of  funds  and  reimbursement  of 
antidumping  duties.  Akzo  argues  that 
the  petitioner  has  failed  to  meet  this 
burden  because  petitioner  only  pointed 
to  an  account  title  in  a  financial 
statement  and  speculated  as  to  the 
nature  of  that  account.  Akzo  argues  that 
petitioner  has  failed  to  establish  any 
agreement  for  reimbursement  of 
antidumping  duties  between  either 
Akzo  Nobel  Inc.  or  Akzo  Nobel  N.V.  and 
Akzo  Nobel  Aramid  Products  Inc. 
Respondent  argues  that  §  353.26  (a) 
applies  only  if  petitioner  shows  that  the 
foreign  manufacturer  either  paid  the 
antidumping  duty  on  behalf  of  the  U.S. 
importer  or  reimbursed  the  U.S. 
importer  for  its  payment  of  the 
antidumping  duty.  According  to  Akzo, 
the  regulation  does  not  impose  upon  the 
Department  an  obligation  to  investigate 
based  on  unsupported  allegations. 
Torrington,  at  631;  see  also  Tapered 
Roller  Bearings  from  Japan,  62  FR  at 
11,831,  comm. 2. 

In  response  to  petitioner's  argument 
concerning  whether  GAAP  permits  a 
company  to  recognize  anticipated 
refunds  from  the  U.S.  government,  Akzo 
states  that  it  had  a  reasonable 
expectation  of  obtaining  significant 
refunds  of  the  dumping  deposits  from 
the  U.S.  Customs  Service  through  the 
administrative  review  process.  Akzo 
argues  that  the  LTFV  margin  established 
that  the  deposit  rate  was  not  tied 
entirely  to  pricing  analyses,  but  was 
largely  attributable  to  imputed  costs 
based  on  a  corporate  structure  that  no 
longer  exists.  Moreover,  upon  issuance 
of  the  antidumping  order,  Akzo  claims 
that  it  ceased  making  the  lower-priced 
sales  that  contributed  to  the  LTFV 
margin  and  cash  deposit  rate. 

Akzo  states  that,  in  support  of  its 
reimbursement  allegation,  petitioner 
focuses  on  the  April  1996,  publication 
of  the  preliminary  results  of  the  first 
administrative  review  as  providing  the 
first  possible  indication  of  antidumping 
duty  liability.  The  sales  subject  to  that 
review,  Akzo  claims,  were  concluded  in 
May  1995,  which  Akzo  claims  allowed 
it  sufficient  time  to  fairly  estimate  the 
antidumping  duty  liability  associated 
with  such  sales  for  its  1995,  financial 
statement  and  December  31,  1995,  trial 
balance.  Accordingly,  Akzo  claims  that 
petitioner's  speculation  of 
reimbursement  of  antidumping  duties 
must  be  rejected  and  no  punitive 
inferences  taken  with  regard  to  the 
calculation  of  Akzo's  U.S.  prices. 

The  Department's  Position:  The 
Department  agrees  with  Akzo.  The 
Department's  regulations  require  the 
Department  to  deduct  from  U.S.  pnce 
the  amount  of  any  antidumping  duty 
which  the  producer  or  reseller  (i)  paid 


directly  on  behalf  of  the  importer  or  (ii) 
reimbursed  to  the  importer.  19 
C.F.R.§  353.26  (a)(1996).  Absent 
evidence  of  reimbursement,  the 
Department  has  no  authority  to  make 
the  adjustment  to  U.S.  price.  Torrington, 
881  F.  Supp.  at  632,  citing  Brass  Sheet 
and  Strip  From  Sweden,  57  F.R.  2706, 
2708  (Dep't  Comm.  1992)  (final  admin, 
rev.)  and  Brass  Sheet  and  Strip  From  the 
Republic  of  Korea,  54  Fed.  Reg.  33,257. 
33.258  (Dep't  Comm.  1989)  (final 
admin.rev).  In  the  instant  review,  we 
found  no  evidence  of  inappropriate 
financial  intermingling  between  Akzo 
Nobel  Aramid  Products,  Inc.  And  Akzo 
Nobel  Inc.  or  Akzo  Nobel  N.V.  The 
Department  verified  that  Akzo  Nobel 
Aramid  Products,  Inc.  is  responsible  for 
all  cash  deposits  and  duties  assessed. 
The  evidence  cited  by  petitioner,  (much 
of  which  is  proprietary)  does  not 
constitute  evidence  of  reimbursement. 
At  verification,  we  found  no  evidence 
that  the  account  referenced  by  petitioner 
was  in  any  way  related  to 
reimbursement.  Further.  Akzo  Nobel 
Aramid  Products  Inc.  has  filed  the 
required  certifications  with  Customs 
attesting  to  the  absence  of  any 
agreement  with  the  manufacturer, 
producer,  seller,  or  exporter  (i.e.. 
Aramid  Products  V.o.F.)  for  the 
payment  or  reimbursement  of 
antidumping  duties.  The  Department 
found  no  evidence  that  Akzo  Nobel 
Aramid  Products  Inc.,  has  entered  into 
such  an  agreement  with  Akzo  Nobel  Inc. 
or  Akzo  Nobel  N.V.  (For  a  more  detailed 
discussion  of  this  issue,  see  the 
memorandum  to  the  file  dated  July  7, 
1997).  Based  upon  the  above,  we  find 
that  19  C.F.R.  §  353.26  is  not  applicable 
in  this  case. 

Comment  4:  The  petitioner  argues  that 
the  Department  should  include  Akzo's 
third  party  payments  as  part  of  Akzo's 
home  market  indirect  selling  expenses 
because  such  payments  cannot  be  tied 
to  specific  sales  transactions.  The 
petitioner  also  argues  that,  if  the 
Department  continues  to  treat  the 
payments  as  direct  selling  expenses,  it 
should  not  apply  the  adjustment  to  sales 
made  in  the  POR  because  the  third  party 
did  not  make  any  claims  for  such 
payments  emd  because  the  calculated 
rate  for  direct  selling  expenses  was 
based  upon  the  previous  year's  sales. 

Akzo  argues  that  the  Department 
properly  treated  home  market  third 
party  payments  as  direct  selling 
expenses,  just  as  it  treated  U.S.  third 
party  payments.  Akzo  states  that  it  made 
third  party  payments  as  an  incentive  for 
companies  to  specify  the  use  of  its 
products  in  their  goods.  The  respondent 
claims  that  Akzo  only  made  third  party 
payments  after  purchases  of  the  subject 


38062 


Federal  Register  /  Vol.  62.  No.  136  /  Wednesday.  July  16.  1997  /  Notices 


merchandise  in  a  converted  form  were 
made.  Akzo  claims  that  petitioner 
advances  no  theory  regarding  why  Akzo 
would  make  such  payments  other  than 
to  further  the  sale  of  the  subject 
merchandise  to  Akzo's  direct  customers. 
Akzo  argues  that  the  petitioner  U 
mistaken  that  the  Department  requires 
third-party  payments  to  be  transaction 
specific  and  tied  to  particular  sales  to 
qualify  as  direct  selling  expenses.  Akzo 
claims  that  the  Department  normally 
accepts  claims  for  home  market  direct 
selling  expenses  as  direct  adjustments  to 
price  if  it  determines  that  a  respondent 
reported  the  expense: 

on  an  allocated  basis,  provided  that  it  was 
not  feasible  for  the  respondent  to  report  the 
expense  on  a  more  specific  basis  and  the 
allocation  does  not  cause  unreasonable 
distortions  {i.e.,  was  likely  to  have  been 
granted  proportionately  on  sales  of  scope  and 
non-scope  merchandise). 

Tapered  Roller  Bearings  from  Japan,  62 
FRat  11,839.  comm.9. 

Akzo  states  that  it  has  reported  its 
third  party  payment  expense  on  a  non- 
distortive.  allocated  basis  by  dividing 
the  total  payment  over  the  total  quantity 
of  all  eligible  sales,  i.e.,  sales  of  a 
specific  product,  to  a  specific  customer. 
For  this  reason,  Akzo  believes  that  there 
is  no  basis  for  the  Department  to  deny 
Akzo's  claim  for  a  direct  selling 
expense. 

Akzo  claims  it  has  reported  in  its 
questionnaire  response  that  its  third 
party  payments  are  identical  to  the 
programs  verified  by  the  Department 
during  the  course  of  the  original  LTFV 
investigation.  Akzo  notes  that  the 
Department  accepted  its  allocation 
methodology  witLout  verification 
during  the  first  administrative  review. 
Akzo  states  that,  in  the  second  review, 
it  has  reported  third  party  payments  on 
home  market  sales  in  the  same  manner 
as  in  the  original  LTFV  investigation 
and  first  review.  Akzo  states  that 
payments  were  made  to  the  very  same 
company  in  the  first  review  as  in  the 
current  review.  The  respondent  notes 
that  the  Department  accepted  this 
approach  in  the  previous  administrative 
review  and  in  the  instant  review 
verified  the  underlying  data.  According 
to  Akzo,  the  Department  made  reference 
to  this  issue  in  its  Home  Market  Sales 
Verification  Report  at  9.  Akzo  argues 
that  it  adopted  the  identical  allocation 
methodology  for  its  third  party 
payments  made  in  the  U.S.  market  as  in 
the  home  market.  Acconling  to  Akzo, 
the  petitioner  has  not  raised  any 
objection  to  Akzo's  identical  third  party 
payment  methodology  in  the  U.S. 
market  because  these  payments  are 
included  in  the  margin  calculation  to 
reduce  U.S.  price.  Akzo  argues  that,  if 


the  Department  agrees  with  petitioner's 
objection  to  the  home  market 
methodology,  it  must  adopt  the  same 
position  for  the  identical  U.S.  market 
methodology.  However,  Akzo  argues 
that  the  Department  properly  used 
Akzo's  legitimate  third  party  payments 
in  the  home  market  to  reduce  home 
market  prices,  and  that  the  Department 
should  maintain  this  decision  in  the 
calculation  of  the  final  results. 

The  Department's  Position:  We  agree 
that  Akzo  has  properly  included  home 
market  third  party  payments  in  its  direct 
selling  expenses.  The  Department 
requires  third  party  payments  to  be 
transaction-specific  and  tied  to 
particular  sales  to  qualify  as  direct 
selling  expenses.  The  Department 
normally  accepts  claims  for  home 
market  direct  selling  expenses  as  direct 
adjustments  to  price  on  an  allocated 
basis,  provided  that  it  was  not  feasible 
for  the  respondent  to  report  the  expense 
on  a  more  specific  basis  and  the 
allocation  does  not  cause  unreasonable 
distortions  (i.e.,  the  allocation  of  direct 
selling  expenses  was  likely  to  have  been 
granted  proportionately  on  sales  of 
scope  and  non-scope  merchandise).  See 
Tapered  Roller  Bearings  irom  Japan,  62 
FR  at  1,839,  comm.9.  The  Department 
verified  that  Akzo  was  not  able  to  report 
the  expense  on  a  more  specific  basis. 
See  Home  Market  Sales  Verification 
Report  at  9.  Therefore,  the  Department 
accepted  the  allocation  methodology 
that  is  consistent  with  the  Department's 
position  in  the  LTFV  investigation  and 
the  first  administrative  review.  Akzo  has 
reported  its  third  party  payment 
expense  on  a  non-distortive,  allocated 
basis  by  dividing  the  total  payment  over 
the  total  quantity  of  all  eligible  sales, 
i.e.,  sales  of  a  specific  product,  to  a 
specific  customer.  For  this  reason,  the 
IDepartment  will  continue  to  treat  home 
market  third  party  payments  as  direct 
selling  expenses. 

We  verified  that  Akzo's  third  party 
payments  are  based  upon  total 
purchases  of  converted  Aramid  product 
from  Aramid's  direct  customers  (the 
converters  who  provide  additional 
finishing  or  further  manufacturing  to 
Aramid's  products).  During  verification, 
the  Department  verified  the  third  party 
payment  programs  and  reviewed  letter 
agreements  between  the  parties,  credit 
notes  issued  to  the  third  party  payment 
recipient  and  purchases  by  the  direct 
customer  and  found  no  discrepancies. 
See  Home  Market  Sales  Verification 
Report,  Exhibit  16.  The  Department  also 
verified  that  Akzo  made  third  party 
payments  as  an  incentive  for  companies 
to  specify  the  use  of  its  products  in  their 
goods,  and  that  Akzo  only  made  third 
party  payments  after  purchases  of  the 


subject  merchandise  in  a  converted  form 
were  made.  For  the  above  reasons,  the 
Department  has  determined  that  it  is 
appropriate  to  include  home  market 
third  party  payments  in  its  direct  selling 
expenses. 

Comment  5:  The  petitioner  argues  that 
the  Department  did  not  carry  out  its 
intention  to  remove  from  the  pool  of 
potential  home  market  matches  the  sales 
that  failed  the  arm's-length  test  and 
suggests  the  Department  correct  its 
mistake  in  the  final  results.  In  addition, 
the  petitioner  makes  two  arguments — 
one  methodological,  and  one 
computational — regarding  the  model 
matching  methodology  applied  for  the 
preliminary  results  of  the  review.  First, 
the  petitioner  claims  that  the 
Department  mistakenly  applied  a 
model-match  program  in  which  the 
earliest  home  market  sale  found  within 
the  Department's  90/60  day  window  is 
used  for  comparison,  rather  than  the 
home  market  sale  that  "most  closely" 
corresponds  to  the  U.S.  sale.  Second, 
petitioner  claims  that  the  Department 
improperly  resorts  to  constructed  value 
if  the  first  home  market  sale  selected  for 
comparison  is  below-cost,  even  though 
other  suitable  above-cost  home  market 
sales  are  available  for  comparison. 

Akzo  contends  that  both  of  these 
arguments  should  be  rejected.  Akzo 
asserts  that  the  first  argument  petitioner 
makes  is  incorrect  on  the  grounds  that 
the  Department  applied  a  long-standing 
practice  rooted  in  the  statutory 
definition  of  such  or  similar 
merchandise.  Respondent  argues  that 
petitioner's  second  argument  regarding 
the  use  of  CV  is  similarly  flawed 
because  the  Department  has  issued 
policy  papers  which  set  forth  a  model 
matching  methodology  that  contradicts 
petitioner's  claim  that  the  Department 
improperly  resorted  to  constructed 
value  if  the  first  home  market  sale 
selected  for  comparison  is  below-cost, 
even  though  other  suitable  above-cost 
home  market  sales  are  available  for 
comparison.  Import  Administration 
Policy  Bulletin  No.  92/4  (Dep't  Comm. 
12/15/92)  entiUed  "The  Use  of 
Constructed  Value  in  COP  Cases." 

The  Department's  Position:  The 
Department  did  carry  out  its  intention  to 
remove  the  sales  that  failed  the  arm's 
length  test  bom  its  preliminary  model 
match  program.  The  petitioner's 
contrary  conclusion  was  due  to  the 
Department's  shortened  print  command. 
In  the  "print  setup"  of  the  preliminary 
"arm's  length"  computer  program,  the 
Department  specified  (when  printing 
out  customer  numbers),  that  only  six 
digits  of  the  eight  digit  reference 
numbers  were  to  be  printed,  even 
though  the  respondent's  eight  digit  code 
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was  properly  being  read  by  the 
computer  and  used  in  the  calculations. 
Petitioner  may  have  been  confused  by  a 
six  digit  customer  reference  number 
printed  in  the  program  output  when  in 
actuality  the  customer  numbers  had 
eight  digits.  For  clarity,  the  Department 
has  changed  the  print  command  in  the 
final  arm's  length  computer  program  so 
that  eight  digit  customer  codes  are 
printed  out,  rather  than  being  cut  off  at 
six  digits.  The  result  of  this  print 
command  change  is  that  in  the  final 
model  match  and  final  margin  programs 
(which  read  in  the  output  of  the  arm's 
length  program),  all  eight  digits  of  the 
customer  code  will  be  printed  in  the 
program  outputs. 

Tne  Department  has  continued  to  use 
its  model  match  program  which  finds 
the  most  similar  home  market  model 
(CONNUMH),  based  on  physical 
characteristics,  that  is  within  the  90/60 
day  window  and  passes  the  difference 
in  merchandise  (DIFMER)  test.  The 
Department  relies  on  its  margin 
calculation  program  to  find  the  most 
contemporaneous  match  of  a  given 
home  market  model.  The  model  match 
program  generates  home  market  month 
(MONTHH)  data.  However,  the 
(MONTHH)  data  that  appears  in  the 
model  match  output  is  not  read  into  the 
Department's  margin  program,  and  does 
not  influence  the  final  margin 
calculations. 

Consistent  with  the  Department's 
practice,  we  resorted  to  constructed 
value  if  the  first  best  home-market  sale 
selected  for  comparison  was  below-cost, 
even  though  other  suitable  above-cost 
home  market  sales  were  available  for 
comparison.  See  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  from  France,  et  al.  (57 
FR  28360,  28373);  ("although  section 
773(b)  expresses  a  preference  for  using 
sales  rather  than  CV  as  the  basis  of 
FMV,  it  does  not  instruct  the 
Department  to  use  the  next  most  similar 
merchandise  as  the  basis  for  FMV,  but 
rather  it  requires  the  use  of  CV");  see 
also  Certain  Circular  Welded  Carbon 
Steel  Pipes  and  Tubes  from  Thailand 
(61  FR  1328,  1331).  (The  Department 
rejects  the  position  that,  prior  to  using 
CV,  the  Department  should  have 
exhausted  all  three  alternative  matches 
provided  in  the  company  concordance.) 

Comment  6:  The  petitioner  states  that 
the  Department  should  amortize 
goodwill  expenses  over  a  period  that 
covers  the  POR.  The  petitioner  contends 
that,  unless  the  Department  includes 
this  amount,  it  will  improperly 
understate  the  actual  cost  of  producing 
PPD-T  aramid  fiber  during  the  POR. 
The  petitioner  argues  that  in  the  prior 
review  the  Department  adjusted  Akzo's 


costs  to  account  for  revalued  assets  and 
excluded  the  entire  amount  of  Akzo's 
goodwill  amortization  from  general 
expenses  to  avoid  double  counting  the 
expense  and  to  recognize  that  any 
goodwill  remaining  after  adjustment  to 
the  revalued  assets  was  not  part  of 
Aramid's  production  costs.  The 
petitioner  believes  that  the  Department's 
treatment  of  Akzo's  goodwill  expenses 
in  the  first  review  is  not  supported  by 
substantial  evidence  on  the  record  and 
is  contrary  to  law. 

The  petitioner  states  that  proper 
treatment  of  Akzo's  goodwill  expenses 
requires  that  these  costs  be  amortized 
over  a  period  that  includes  the  current 
review.  The  petitioner  contends  that  the 
preliminary  results  fail  to  take  such 
expenses  into  account.  Petitioner  argues 
that  unless  Akzo's  cost  of  production  is 
revised  in  the  final  results  to  include  an 
amount  for  amortized  goodwill 
expenses,  the  Department  once  again 
will  improperly  understate  Akzo's  cost 
of  producing  PPI>-T  aramid  fiber  during 
tHfe  period  of  review. 

Akzo  states  that  the  proper  treatment 
of  the  goodwill  that  arose  from  the 
purchase  of  Aramid  Products  was  the 
focus  of  the  first  administrative  review, 
and  that  the  Department  spent  a 
significant  amount  of  time  gathering  and 
analyzing  all  aspects  of  the  purchase.  At 
the  end  of  the  analysis,  the  Department 
determined  that,  for  cost  calculation 
purposes,  it  was  more  appropriate  to 
isolate  those  components  of  goodwill 
that  pertained  to  assets  used  in  the 
production  of  subject  merchandise.  See 
Aramid  Fiber  Formed  of  Poly  Para- 
Phenylene  Terephthalamide  from  the 
Netherlands,  (61  FR  51,406).  Akzo  states 
that  it  complied  with  the  decision 
presented  in  the  first  administrative 
review  in  preparing  the  response  for  this 
review,  and  that  the  Department 
complied  with  the  petitioner's  request 
to  verify.  Akzo  cites  Cost  Verification 
Exhibits  36  and  37,  which  were  used  to 
verify  the  submitted  depreciation 
expense  for  Emmen  and  Delfzijl.  Akzo 
suggests  that  no  circumstances  warrant 
deviation  from  the  well-reasoned 
decision  in  the  first  administrative 
review. 

The  Department's  Position:  The 
Department  agrees  with  Akzo.  As 
explained  at  length  in  the  final  results 
of  the  first  administrative  review,  the 
Department  determined  to  accept 
Akzo's  accounting  method  for  the 
amortization  of  goodwill  expense  as 
reasonable.  The  Department  spent  a 
significant  amount  of  time  gathering  and 
analyzing  all  aspects  of  the  facts 
surrounding  the  goodwill  issue  during 
the  first  administrative  review.  At  the 
end  of  its  analysis,  the  Department 


determined  that,  for  cost  calculation 
purposes,  it  was  more  appropriate  to 
isolate  those  components  of  goodwill 
that  pertained  to  assets  used  in  the 
production  of  subject  merchandise.  See 
Aramid  Fiber  Formed  of  Poly  Para- 
Phenylene  Terephthalamide  from  the 
Netherlands.  61  FR  51.406.  The 
Department  verified  that  Akzo  complied 
with  the  Department's  determination  on 
goodwill  in  the  first  administrative 
review  in  preparing  its  response  for  the 
instant  review.  Cost  Verification 
Exhibits  36  and  37  were  used  to  verify 
the  submitted  depreciation  expense  for 
Emmen  and  Delfzijl.  See  Cost 
Verification  Report  to  the  File,  dated 
February  21,  1997. 

Comment  7:  The  petitioner  suggests 
the  following  corrections  be  made  to  the 
preliminary  margin  program:  (1)  Correct 
the  customer  code  or  other  aspects  of 
the  programming  so  that  sales  to  the 
affiliated  customer  that  biled  the  arm's- 
length  test  are  properly  excluded;  (2) 
correctly  apply  the  warranty-rate  factor 
reported  by  Akzo;  (3)  use  the  highest 
value  for  the  specific  U.S.  expense 
reported  by  Akzo  in  its  data  base  to  fill 
in  missing  U.S.  expense  data  rather  than 
use  zeros;  (4)  at  lines  3581  to  3584  of  the 
preliminary  program,  petitioner 
recommends  that  the  Department  not 
divide  guilder  (NLG)-denominated 
home  market  variables  by  the 
conversion  factor  (2.2046  lbs/kg)  before 
adding  them  to  corresponding  NLG- 
denominated  U.S.  variables;  (5) 
petitioner  recommends  not  duplicating 
conversions  at  lines  3727  to  3730  of  the 
preliminary  margin  program,  because 
these  weight  conversions  already  had 
occurred  at  lines  3488,  3716,  3489.  and 
3490;  (6)  at  line  3757  petitioner 
recommends  that  the  Department 
convert  credit  reported  in  Akzo's 
constructed  value  data  base  (CREDCV) 
from  a  per-kilogram  to  a  per  pound 
amount  before  making  subtractions;  and 
(7)  at  line  3734  of  the  preliminary 
margin  program,  petitioner  recommends 
the  correction  of  a  currency  conversion 
error  in  adding  a  dollar  denominated 
U.S.  packing  variable  (PACKU)  to  a 
NGL-denominated  components  of 
constructed  value  (CV). 

Akzo  recommends  that,  in  calculating 
foreign  movement  expenses  (line  3500), 
the  Department  convert  the 
international  freight  costs  from  guilders 
to  dollars  before  adding  these  costs  to 
dollar  denominated  insurance  costs  to 
arrive  at  the  value  for  foreign  movement 
expenses.  Akzo  did  not  make  any 
further  recommendations  regarding  the 
Department's  preliminary  margin 
pn  -^    n.  In  addition.  Akzo  did  not 
objoCi      any  of  petitioner's 
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aforementioned  suggested  corrections  in 
its  rebuttal  briefs. 

The  Department's  Position:  The 
Department  agrees  with  both  petitioner 
and  respondent  and  has  addressed  all  of 
the  suggestions  in  its  final  margin 
program.  For  further  explanation  see 
Calculation  Memorandum,  July  7,  1997. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margin  exists: 


Manufac- 
turer/exporter 

Period  of  review 

Margin 
(percent) 

Akzo 

All  Other 

6/1/95-5A31/96 
6/1/95-5/31/96 

26.25 
66.92 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  on  each  exporter  directly  to 
the  Customs  Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  PPD-T 
aramid  fiber  from  the  Netherlands 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  listed  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  LTFV  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  66.92  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(59  FR  32678,  June  24,  1994).  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  353.26  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 


reimbursement  of  antidumping  duties 
occurred  and  subsequent  assessment  of 
double  antidumping  duties. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  353.34(d).  Timely  written 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  353.22. 

Dated:  July  7. 1997. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 
Administration.  * 

(FR  Doc.  97-18730  Filed  7-15-97;  8:45  am) 
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DEPARTMErfT  OF  COMMERCE 
(A-580-807] 

Polyethylene  Terephthalate  Film, 
Sheet,  and  Strip  From  the  Republic  of 
Korea;  Final  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
E)epartment  of  Commerce. 
ACnON:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

summary:  On  March  7.  1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  adininistrative  review  of  the 
antidumping  duty  order  on 
polyethylene  terephthalate  film  sheet, 
and  strip  (PET  film)  from  the  Republic 
of  Korea.  The  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States  and 
the  period  June  1, 1995  through  May  31, 
1996. 

As  a  result  of  comments  we  received, 
the  dumping  margin  for  one  respondent, 
SKC  Limited  (SKC)  has  changed  from 
the  one  presented  in  our  preliminary 
results.  The  margin  for  STC  Corporation 
(STC)  remains  the  same  as  the  one 
published  in  our  preliminary  results. 
EFFECTIVE  DATE:  July  16,  1997. 
FOR  FURTViER  INFORMATIOM  CONTACT: 
Michael  J.  Heaney,  Maureen  McPhillips, 
or  Linda  Ludwig,  AD/CVD  Enforcement 


Group  ni.  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone:  (202) 
482-4475,  3019,  or  3833,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  March  7,  1997  (62  FR  10527),  the 
Department  published  the  preliminary 
results  of  administrative  review  and 
termination  in  part  of  the  antidumping 
duty  order  on  PET  film  from  the 
Republic  of  Korea,  56  FR  25669  (June  5, 
1991). 

This  review  covers  two 
manufacturers/exporters  of  the  subject 
merchandise  to  the  United  States:  SKC 
and  STC,  and  the  period  June  1,  1995 
through  May  31.  1996. 

The  Department  has  concluded  this 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Tariff  Act). 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  all  gauges  of  raw 
pretreated,  or  primed  polyethylene 
terephthalate  film,  sheet,  and  strip, 
whether  extruded  or  coextruded.  The 
films  excluded  from  this  review  are 
metallized  films  and  other  finished 
films  that  have  had  at  least  one  of  their 
surfaces  modified  by  the  application  of 
a  performance-enhancing  resinous  or 
inorganic  layer  of  more  than  0.00001 
inches  (0.254  micrometers)  thick.  Roller 
transport  cleaning  film  which  has  at 
least  one  of  its  surfaces  modified  by  the 
application  of  0.5  micrometers  of  SBR 
latex  has  also  been  ruled  as  not  within 
the  scope  of  the  order. 

PET  nlm  is  currently  classifiable 
under  Harmonized  Tariff  Schedule 
(HTS)  subheading  3920.62.00.00.  The 
HTS  subheading  is  provided  for 
convenience  and  for  U.S.  Customs 
purposes.  The  written  description 
remains  dispositive  as  to  the  scope  of 
the  product  coverage. 

The  review  covers  the  period  June  1 , 
1995  through  May  31,  1996. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1 , 
1995,  the  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act.  In 
addition,  unless  otherwise  indicated,  all 
references  to  the  Department's 
regulations  are  to  19  CFR  part  353,  as 
eimended  by  the  regulations  published 
in  the  Federal  Register  on  May  19,  1997 
(62  FR  27296). 
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Analysis  of  Comments  Received 

We  invited  interested  parties  to 
comment  on  the  preliminary  results  of 
this  administrative  review.  We  received 
timely  comments  from  the  respondent, 
SKC  on  April  7,  1997.  On  April  14, 
1997,  we  received  a  reply  to  SKC's  brief 
from  the  petitioners,  E.I.  DuPont  de 
Nemours  &  Company,  Hoechst  Celanese 
Corporation,  and  ICI  Americas  Inc. 

Comment  1:  SKC  objects  to  the 
Department's  allocation  of  the  cost  of 
scrap  equally  to  A-grade  and  B-grade 
films,  stating  that  SKC's  cost  allocation 
methodology  is  reasonable  and 
consistent  with  widely  recognized  cost 
accounting  concepts.  SKC  references  its 
March  8,  1996  case  brief  filed  in  the 
second  and  third  reviews,  wherein  its 
argimients  in  support  of  its  allocation 
methodology  are  set  forth  more  fully 
(see.  Attachment  I  of  SKC's  April  7, 
1997  case  brief). 

SKC  states  that  allocating  the  cost  of 
scrap  film  equally  to  A-gratle  and  B- 
grade  films  improperly  overstates  the 
cost  of  B-grade  films  while  understating 
the  cost  of  A-grade  films.  SKC  contends 
that  its  methodology  of  initially 
allocating  costs  equally  among  A-grade 
film,  B-grade  film,  and  scrap,  and  then 
reallocating  the  cost  of  scrap  to  the  cost 
of  A-grade  film  is  consistent  with 
accepted  cost  accounting 
methodologies. 

SKC  edso  asserts  that  its  methodology 
is  consistent  with  the  Department's 
treatment  of  jointly  produced  in 
numerous  other  antidumping 
proceedings,  wherein  the  Department 
recognized  that  a  pure  quantitative,  or 
physical  measures  approach  to  cost 
allocation  is  unreasonable  where  there 
is  a  significant  difference  in  the  value  of 
the  jointly  produced  products.  SKC 
cities  Elemental  Sulphur  bom  Canada, 
61  FR  8239,  8241-8243  (March  4, 1996) 
(Sulphur  from  Canada);  Oil  Country 
Tubular  Goods  from  Argentina,  60  FR 
33539,  33547  (June  28,  1995)  (OCTG 
from  Argentina);  Canned  Pineapple 
Fruit  from  Thailand,  60  FR  29553, 
29560  (June  5,  1995)  (Pineapple  frt)m 
Thailand)  in  support  of  its  position. 

SKC  maintains  that  it  is  the 
Department's  well-established  practice 
to  calculate  costs  in  accordance  with  a 
respondent's  normal  cost  accounting 
system  unless  the  system  results  in  an 
unreasonable  allocation  of  costs.  SKC 
states  that  its  reported  cost  of 
manufafituring  (COM)  data  were 
calculated  in  accordance  with  its 
normal  and  long-established 
management  cost  accounting  system. 
Therefore,  SKC  concludes  that  the 
Department  should  use  its  COM  data  as 
originally  reported. 


The  {jetitioners  argue  that  there  is  no 
change  in  fact  or  circumstance  in  this 
review  with  would  warrant  the 
Department  to  reverse  its  position 
established  in  the  investigation  and 
earlier  reviews  of  this  case,  requiring 
SKC  to  assign  the  same  costs  to  A-grade 
and  B-grade  PET  film.  The  petitioners 
note  that  in  the  second  and  third 
administrative  reviews  of  this  order,  the 
Department  thoroughly  discussed  the 
basis  for  its  conclusion  that  yield  losses 
should  be  allocated  to  A-  and  B-grade 
films  on  the  basis  of  weight,  instead  of 
assigning  all  yield  loss  to  A-grade  films 
(see.  Attachment  A,  Comment  10  of  the 
petitioners  April  14,  1997  reply  to  SKC's 
case  brief).  Moreover,  the  petitioners 
state  that  SKC  admits  that  A-  and  B- 
grade  films  "are  produced 
simultaneously  in  a  single  process" 
(SKC  Case  Brief  at  3).  The  fact  that  SKC 
sells  B-grade  products  at  low  prices  in 
the  United  States  does  not,  in  the 
petitioners'  view,  justify  the  assignment 
of  a  lower  cost  of  production  to  B-grade 
films. 

In  conclusion,  the  petitioners 
challenge  SKC's  characterization  of  its 
proposed  allocation  methodology  as 
"normal  and  long-established."  The 
petitioners  state  that  in  determining  the 
reasonableness  and  accuracy  of  an 
allocation  methodology,  the  Department 
must  consider  "whether  the  producer 
historically  used  its  submitted  cost 
allocation  methods  to  compute  the  cost 
of  the  subject  merchandise  prior  to  the 
investigation  or  review  and  in  the 
normal  course  of  its  business 
operation,"  citing  the  Statement  of 
Administrative  Action  Accompanying 
the  URAA,  at  835).  According  to  the 
petitioners,  at  the  time  of  the  original 
investigation,  SKC's  "normal" 
accounting  system  assigned  an  equal 
cost  per-unit  weight  to  all  film  types, 
and  SKC  created  its  proposed 
accounting  system  specifically  for  the 
Department's  investigation. 

Department's  Position:  As  we 
explained  in  the  final  results  of  previous 
reviews  of  this  order,  we  determined 
that  A-grade  and  B-grade  PET  film  have 
identical  production  costs,  and 
accordingly,  we  continue  to  rely  on  an 
equal  cost  methodology  for  both  grades 
of  PET  film  in  these  final  results;  (see. 
Polyethylene  Terephthalate  Film,  Sheet, 
and  Strip  fit)m  the  Republic  of  Korea; 
Final  Results  of  Review  and  Tentative 
Revocation  in  Part,  61  FR  35177,  35182- 
83,  (July  5,  1996)  (Second  and  Third 
Reviews);  and  Polyethylene 
Terephthalate  Film,  Sheet,  and  Strip 
from  the  Repmblic  of  Korea;  Final 
Results  of  Review  and  Notice  of 
Revocation  in  Part,  61  FR  58375-76, 
(November  14,  1996)  (Fourth  Review). 


Moreover,  as  noted  in  the  final  results 
of  the  second  through  the  fourth 
reviews,  the  Court  of  International 
Trade  (CIT)  has  ruled  that  our  allocation 
of  SKC's  production  costs  between  A- 
grade  and  B-grade  film  is  reasonable 
(See,  E.I.  DuPont  de  Nemours  &■  Co.,  Inc. 
et  al.  V.  United  States.  932  F.  Supp.  296 
(CIT  1996)). 

As  explained  in  previous  reviews  of 
PET  film,  A-grade  and  B-grade  film 
undergo  an  identical  production  process 
that  involves  an  equal  amount  of 
material  and  fabrication  expenses.  The 
only  difference  in  the  resulting  A-  and 
B-grade  film  is  that  at  the  end  of  the 
manufacturing  process  a  quality 
inspection  is  performed  during  which 
some  of  the  film  is  classified  as  high 
quality  A-grade  product,  while  other 
film  is  classified  as  lower  quality  B- 
grade  film  (see  Fourth  Review,  61  FR 
58375). 

We  continue  to  maintain  that  SKC's 
reliance  on  Sulphur  from  Canada, 
Pineapple  from  Thailand,  and  OCTG 
from  Argentina  is  misplaced.  Those 
cases  concerned  the  appropriate  cost 
methodology  for  products  manufactured 
from  a  joint  production  process.  SKC 
has  mischaracterized  the  continuous 
production  process  of  PET  film  as  joint 
processing.  A  joint  production  process 
occurs  when  two  or  more  products 
result  simultaneously  from  the  use  of 
one  raw  material  as  production  takes 
place."  (see.  Management  Accountants' 
Handbook,  Keller,  et  al..  Fourth  Edition 
at  11:1.)  A  joint  production  process 
produces  two  distinct  products  and  the 
essential  point  of  a  joint  production 
process  is  that  "the  raw  material,  labor, 
and  overhead  costs  prior  to  the  initial 
split-off  can  be  allocated  to  the  final 
product  only  in  some  arbitrary,  although 
necessary,  manner."  Id.  The 
identification  of  different  grades  of 
merchandise  does  not  transform  the 
manufacturing  process  into  a  joint 
production  process  which  would 
require  the  allocation  of  costs.  In  this 
case,  since  production  records  clearly 
identify  the  amount  of  yield  losses  for 
each  specific  type  of  PET  film,  our 
allocation  of  yield  losses  to  the  films 
bearing  those  losses  is  reasonable,  not 
arbitrary  (Fourth  Review  at  58575-76). 

SKC  is  correct  in  its  statement  that  it 
is  the  Department's  practice  to  calculate 
costs  in  accordance  with  a  respondent's 
management  accounting  system,  unless 
that  system  results  in  an  unreasonable 
allocation  of  costs.  Management 
accounting  deals  with  providing 
information  that  managers  inside  an 
organization  will  use.  Managerial 
accounting  reports  typically  provide 
more  detailed  information  about 
product  costs,  revenue  and  profits.  They 
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are  used  to  identify  problems,  objectives 
or  goals,  and  possible  alternatives.  In 
order  to  respond  to  the  Department's 
questionnaires,  SKC  officials  devised  a 
management  accounting  methodology 
for  allocating  costs  incurred  in  the  film 
and  chip  production  costs  centers  to 
individual  products  produced  during 
the  period  of  investigation.  SKC  adopted 
this  cost  accounting  system  to  reflect  a 
management  goal  (i.e.,  to  respond  to  the 
Department).  Under  this  system,  SKC 
assigns  the  yield  loss  from  the 
production  of  A-  and  B-grade  films 
exclusively  to  the  A-grade  films.  This 
methodology  helps  management  to 
focus  on  the  film  types  with  low  yields. 
However,  notwithstanding  SKC 
management's  concern  that  it  accurately 
portray  the  cost  of  their  A-grade 
products,  this  managerial  accounting 
methodology  is  not  appropriate  for 
reporting  the  actual  costs  of  A-  and  B- 
grade  products.  As  previously  noted,  A- 
grade  and  B-grade  fiJras  undergo  an 
identical  production  process,  B-grade 
film  is  made  using  the  same  materials, 
on  the  same  equipment,  at  the  same 
time  as  the  A-grade  film.  As  such,  both 
A-  and  B-grade  films  must  be  allocated 
the  same  costs.  It  is  within  the 
Department's  mandate  to  accept  or 
reject  the  allocation  methodologies 
devised  by  respondents.  In  this 
instance,  we  have  continued  to  rely  on 
an  equal  cost  allocation  methodology 
which  reflects  the  actual  costs  incurred 
for  both  A-grade  and  B-grade  film. 

Comment  2:  SKC  maintains  that  the 
Department  erroneously  deducted 
indirect  selling  expenses  and  inventory 
carrying  costs  incurred  on  its  export 
sales  in  Korea  from  the  U.S.  price  (USP). 
SKC  points  out  that  according  to  the 
Department's  regulations,  in  calculating 
constructed  export  price  (CEP),  the 
Department  must  deduct  from  the 
starting  price  only  those  expenses 
incurred  by  the  U.S.  reseller  in  selling 
to  its  unaffiliated  U.S.  customer,  not 
those  incurred  by  the  foreign  producer 
in  selling  to  the  affiliated  U.S.  reseller. 

SKC  notes  that  the  Department's 
proposed  methodology  is  consistent 
with  the  logic  of  the  treatment  of  CEP 
profit  and  level  of  trade  in  the  URAA, 
because  the  IDepartment's  goal  is  to 
construct  an  export  price  at  the  level  of 
the  sale  from  the  foreign  producer  to  its 
affiliated  reseller.  SKC  cites  Dynamic 
Random  Access  Memory 
Semiconductors  of  One  Megabit  or 
Above  firom  the  Republic  of  Korea,  62 
FR  965,968,  (January  7,  1997);  Certain 
Pasta  from  Italy,  61  FR  1344,  1348 
(January  19,  1996),  and  Bicycles  from 
the  People's  Republic  of  China,  61  FR 
19062,  19031  (April  30,  1996) as 
examples  of  cases  wherein  the 


Department  has  properly  implemented 
this  new  methodology  and  has  not 
subtracted  foreign  indirect  selling 
expenses  and  inventory  carrying  costs 
from  the  United  States  price  in 
calculating  CEP. 

The  petitioners  counter  that  SKC's 
citation  of  prior  cases  in  which  the 
E)epartment  apparently  did  not  deduct 
indirect  selling  expenses  and  inventory 
carrying  costs  incurred  in  the  home 
market  is  not  necessarily  relevant  in  the 
instant  case.  The  petitioners  maintain 
that  the  Statement  of  Administrative 
Action  (SAA)  directs  the  Department  to 
deduct  "any  expenses  which  result 
from,  and  bear  a  direct  relationship  to, 
selling  activities  in  the  United  States." 
(SAA  at  823) 

The  petitioners  conclude  that  (1)  this 
language  clearly  mandates  that  the 
Department's  treatment  of  such 
expenses  must  be  case-specific,  and  (2) 
SKC  is  wrong  in  stating  that  the 
deductions  are  limited  to  "only  those 
expenses  incurred  by  the  U.S.  reseller." 
The  petitioners  cite  the  Preliminary 
Results  of  Antidumping  Administrative 
Review;  Aramid  Fiber  Formed  of  Poly 
Para-Phylene  Terephthalamide  (PPD-T) 
from  the  Netheriands,  62  FR  10524 
(March  7,  1997)  in  support  of  their 
position. 

Department's  Position:  We  agree  with 
SKC  that,  in  this  instance,  it  is  not 
appropriate  to  deduct  SKC's  indirect 
selling  expenses  and  inventory  carrying 
costs  incurred  in  Korea  from  CEP.  It  is 
clear  from  the  SAA  that  under  the  new 
statute  we  should  deduct  from  CEP  only 
those  expenses  associated  with 
economic  activities  in  the  United  States. 
The  SAA  also  indicates  that  CEP  "is 
now  calculated  to  be,  as  closely  as 
possible,  a  price  corresponding  to  an 
export  price  between  non-affiliated 
exporters  and  importers."  See  SAA  at 
823.  In  establishing  CEP  under  section 
772(d)  of  the  Tariff  Act,  the 
Department's  new  regulations  codify 
this  principle,  stating  that  "the 
Secretary  will  make  adjustments  for 
expenses  associated  with  commercial 
activities  in  the  United  States  that  relate 
to  the  sale  to  an  unaffiliated  purchaser, 
no  matter  where  or  when  paid."  Section 
351.402(b),  Antidumpting  Duties, 
"Countervailing  Duties,"  final  rule,  62 
FR  27295,  27411  (May  19, 1997). 
Therefore,  consistent  with  section 
772(d)  and  the  SAA,  we  deduct  only 
those  expenses  representing  activities 
undertaken  by  the  affiliated  importer  to 
make  the  sale  to  the  unaffiliated 
customers.  We  ordinarily  do  not  deduct 
indirect  expenses  incuriBd  in  selling  to 
the  affiliated  U.S.  importer.  See  Gray 
Portland  Cement  and  Clinker  from 
Mexico;  Final  Results  of  Antidumping 


Duty  Administrative  Review,  62  FR 
17148,  17168  (April  9,  1997). 

SKC's  reported  home  market  indirect 
selling  expenses  represent  an  allocation 
of  selling  expenses  over  sales  and 
cannot  be  tied  with  specificity  to  SKC's 
U.S.  sales.  Likewise,  the  cost  of  carrying 
inventory  in  the  home  market  for  sales 
to  the  affiliated  importer  are  not 
incurred  "on  behalf  of  the  buyer"  (i.e., 
the  affiliated  importer),  but  for  the 
benefit  of  the  exporter  in  order  to 
complete  the  sale  to  the  affiliated 
importer.  See  Antifriction  Bearings, 
Other  than  Tapered  Roller  Bearings,  and 
Parts  Thereof,  from  France,  et  al.;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and  Partial 
Termination  of  Administrative  Reviews, 
62  FR  2124  (January  15,  1997), 

Evidence  on  the  record  in  this  case 
indicates  that  SKC's  indirect  selling 
expenses  and  inventory  carrying  costs, 
incurred  in  the  home  market  on  behalf 
of  sales  to  the,  U.S.,  cannot  be  directly 
associated  to  commercial  activity  in  the 
United  States.  Moreover,  SKC  incurs 
such  expenses  on  its  own  behalf,  and  for 
its  own  benefit  in  order  to  complete  the 
sale  to  its  affiliated  importer.  Therefore, 
we  have  not  deducted  these  expenses 
from  CEP  for  these  final  results. 

Comment  3:  SKC  contends  that  the 
Department's  computer  program  (1) 
Fails  to  accurately  read  in  product 
matches  from  SKC's  concordance, 
resulting  in  numerous  sales  being 
erroneously  compared  to  constructed 
value.  (2)  incorrectly  calculates  cost  of 
production  (COP)  and  net  price 
compared  with  COP,  so  that  many 
above-cost  sales  erroneously  foiled  the 
cost  test,  (3)  does  not  reflect  the 
calculation  of  a  CEP  offset,  as  stated  in 
the  Department's  March  3,  1997  analysis 
memorandum,  and  (4)  contains  several 
clerical  errors  in  the  calculation  of  CEP 
profit  that  overstate  the  amount  of  the 
CEP  profit  adjustment. 

Department's  Position:  For  these  final 
results,  we  have  corrected  the  clerical 
errors  SKC  noted  for  the  first  three  items 
listed  above.  Concerning  the  fourth 
item,  the  allegation  of  clerical  errors  in 
the  calculation  of  CEP  profit,  we  agree 
with  SKC  that  international  movement 
expenses  and  the  cost  of  manufacturing 
.  were  inadvertently  omitted  from  the 
calculations  of  CHP  profit.  See, 
Memorandum  from  Analyst  to  File,  June 
30, 1997,  for  a  more  detailed 
explanaUoa  of  the  specific  changes  that 
we  made  in  the  computer  program. 

Comment  4:  In  its  comments  on  the 
CEP  total  profit  calculation,  SKC  also 
contends  that  the  Department  failed  to 
include  credit  expenses  and  inventory 
carrying  costs  in  the  total  expenses  for 
U.S.  sales.  SKC  notes  that  these  items 
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were  used  in  the  numerator  of  the 
fraction  used  to  allocate  total  profit  in 
determining  CEP  profit.  SKC  maintains 
that  the  Department  must  account  for 
these  imputed  expense  in  the 
calculation  of  total  costs. 

Department's  Position:  To  derive  the 
total  costs  of  U.S.  merchandise,  we 
compute  the  unit  cost  of  each 
observation  in  the  U.S.  data  base  by 
adding  the  cost  of  manufacturing, 
general  and  administrative  expense,  and 
net  interest  expense  from  the 
constructed  value  (CV)  data  base.  We 
then  multiply  the  unit  cost  by  the 
quantity  sold  to  derive  the  total  cost  of 
siales  for  each  U.S.  market  transaction. 
To  calculate  total  U.S.  selling  expenses 
we  add  all  direct  and  indirect  selling 
expenses  and  any  further  manufacturing 
costs  incurred  in  the  United  States.  We 
exclude  from  this  calculation  imputed 
amounts  for  credit  expense  and 
inventory  carrying  costs  because  in 
calculating  the  total  cost  of  the  U.S. 
merchandise,  we  included  net  interest 
expense  from  the  CV  data  base.  Thus, 
there  is  no  need  to  include  imputed 
interest  amounts  in  the  profit 
calculation  since  we  have  already 
accounted  for  actual  interest  in 
computing  "actual  profit"  under  section 
772(f).  When  allocating  a  portion  of  the 
actual  profit  to  each  U.S.  CEP  sale,  we 
will  include  imputed  credit  and 
inventory  carrying  costs  as  part  of  the 
total  U.S.  expenses  allocation  factor. 
This  is  consistent  with  section 
772{f)(10)  which  defines  the  term  "total 
U.S.  expenses"  as  those  described  under 
section  772(d)  (l)and  (2). 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  margins  exist: 


Manufac- 
turer/exporter 

Period  of  review 

Margin 

SKC  Limited 
STC  Cor- 
poration .... 

6/1/95-5/31/96 
6/1/95-5/31/96 

0.45 
0.37 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Individual  differences  between 
export  price  and  normal  value  may  vary 
from  the  percentage  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  review  for  all  shipments  of  PET  film 
from  the  Republic  of  Korea  within  the 
scope  of  the  order  entered,  or 
withdrawn  from  warehouse,  for 


consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(a)(1)  of 
the  Tariff  Act:  (1)  The  cash  deposit  rate 
for  the  reviewed  companies  will  be  the 
rates  listed  above;  (2)  for  previously 
reviewed  or  investigated  companies  not 
listed  above,  the  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  for  all  other 
producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  will 
be  21.50  percent,  the  "all  others"  rate 
established  in  the  remand 
redetermination  of  the  LTFV 
investigation,  as  explained  below.  These 
deposit  requirements  shall  remain  in 
effect  until  publication  of  the  final 
results  of  the  next  administrative 
review. 

On  May  20, 1996,  pursuant  to  court 
remand,  the  Department  recalculated 
the  weighted-average  dumping  margins 
for  the  LTFV  investigation.  As  a  result 
of  the  recalculation,  the  Department 
established  an  "all  others"  rate  of  21.50 
percent.  Final  Determination  on 
Remand  Pursuant  to  Court  Order,  E.I. 
Dupont  de  Nemours  &■  Co.,  Inc.  v.  United 
States,  Court  No.  91-07-00487,  Slip  Op. 
96-56  (March  20,  1996).  On  February  5. 
1997,  the  err  affirmed  the  Department's 
remand  redetermination  of  the  LTFV 
investigation.  E.I.  Dupont  de  Nemours  Er 
Co.,  Inc.,  v.United  States,  Court  No.  91- 
07-00487,  Slip  Op.  97-17  (Gebrary  5, 
1997).  Accordingly,  21.50  percent  is  the 
"all  others"  rate  established  in  the  LTFV 
investigation.  Pursuant  to  the  CIT 
decisions  in  Floral  Trade  Council  v. 
United  States,  822  F.  Supp.  766  (CIT 
1993)  and  Federal  Mogul  Corporation  v. 
United  States.  822  F.  Supp.  782  (CIT 
19930,  this  "all  others"  rate  can  only  be 
changed  through  an  administrative 
review. 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  §  353.26  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  subsequent 
assessment  of  double  antidumping 
duties. 


Notification  of  Interested  Parties 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  §  353.34(d).  Timely  written 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation.  Timely  written 
notification  of  the  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
'This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  die  Tariff  Act  (19  U.S.C.  1675(a)(1)) 
and  19  CFR  §353.22. 

Dated:  )uly  7.  1997. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc  97-18731  Filed  7-15-97;  8:45  am) 
WLUNQ  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

University  of  Illinois  at  Urt>ana- 
Champaign;  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Room 
4211,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  N.W., 
Washington,  D.C. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instruments  described  below,  for  such 
purposes  as  each  is  intended  to  be  used, 
is  being  manufactured  in  the  United 
States. 

Docket  Number:  97-036.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign,  Urbana,  IL  61801. 
Instrument:  Thermal  Analysis  Mass 
Spectrometer,  Model  STA  409. 
Manufacturer:  Netzsch,  Germany. 
Intended  Use:  See  notice  at  62  FR 
27722,  May  21.  1997.  fleosons.  The 
foreign  instrument  provides  a  mass 
spectrometer  which  allows 
simultaneous  thermal  characterizations 
of  materials  from  room  temperature  to 
2000°C  by  thermogravimetry, 
differential  thermal  analysis,  differential 
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scanning  calorimetry  and  evolved  gas 
analysis.  Advice  received  from:  U.S. 
Navy,  David  Taylor  Model  Basin,  July  2, 
1997. 

Docket  Number:  97-037.  Applicant: 
University  of  Illinois  at  Urbana- 
Champaign.  Urbana,  IL  61801. 
Instrument:  UHV  Evaporators,  Models 
EFM3  and  EFM4.  Manufacturer:  Focus 
GmbH,  Germany.  Intended  Use:  See 
notice  at  62  FR  27237,  May  19,  1997. 
Reasons:  The  foreign  instrument 
provides:  (1)  Operation  as  either  an 
electron  beam  evaporator  or  as  an 
e^sion  cell  evaporator,  (2)  high 
temperature  operation  (to  2000°C)  for 
elements  such  as  tantalum,  (3)  a  beanu 
monitor  to  provide  stable  emission  and 
(4)  water  cooling  of  the  source  inside 
the  vacuum.  Advice  received  fr-om : 
National  Science  Foundation,  Center  for 
Interfacial  Engineering,  July  2,  1997. 

The  U.S.  Navy  and  the  National 
Science  Foundation  advise  that  (1)  the 
capabilities  of  each  of  the  foreign 
instruments  described  above  are 
pertinent  to  each  applicant's  intended 
purpose  and  (2)  they  know  of  no 
domestic  instnunent  or  apparatus  of 
equivalent  scientific  value  for  the 
intended  use  of  each  instrument. 


We  know  of  no  other  instrument  or 
apparatus  being  manufactured  in  the 
United  States  which  is  of  equivalent 
scientific  value  to  either  of  the  foreign 
instruments. 
Frank  W.  Creel, 

Director,  Statutory  Import  Prograrns  Staff. 
[FR  Doc.  97-18732  Filed  7-1S-97;  8:45  am) 
HLUNO  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 

Administration 

P.O.  070997F] 

Pacific  Rshery  Management  Council; 
Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

summary:  The  Pacific  Fishery 
Management  Council's  Coastal  Pelagic 
Species  (CPS)  Plan  Development  Team 
(Team)  and  CPS  Advisory  Subpanel 
(Subpanel)  will  hold  a  series  of  public 
meetings. 


DATES:  The  meetings  will  be  held  July 
30,  1997;  July  31,  1997;  August  15, 
1997;  September  4,  1997;  September  25, 
1997;  October  14,  1997;  and  October  21. 
1997.  All  sessions  will  begin  at  10  a.m. 
and  may  go  into  the  evening  until 
business  for  the  day  is  completed. 
ADDRESSES:  Meetings  in  La  JoUa  will  be 
in  the  small  conference  room  at  the 
NMFS  Southwest  Fisheries  Science 
Center,  8604  La  Jolla  Shores  Drive,  La 
Jolla,  CA.  The  meetings  in  Long  Beach 
will  be  at  the  California  Department  of 
Fish  and  Game  office,  330  Golden 
Shore,  Suite  50,  Long  Beach,  CA. 

Council  address:  Pacific  Fishery 
Management  Council.  2130  SW  Fifth 
Avenue.  Suite  224.  Portland.  OR  97201. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Larry  Jacobson,  telephone:  (619)  546- 
7117;  or  Doyle  Hanan.  telephone:  (619) 
546-7170. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  meetings  is  to 
revise  and  update  the  proposed  fishery 
management  plan  for  resubmission. 
Current  work  is  focused  on  adding 
market  squid  to  the  management  unit 
and  extending  the  plan  to  areas  north  of 
39°  north  latitude.  The  exact  schedule  is 
as  follows: 


Group 

Location 

Time 

Date 

Team 

La  Jolla 

Long  Beach  

La  Jolla  

Long  Beach  _„ „„ 

10:00  AM  „ 

10:00  AM  

10:00  AM  

10:00  AM  

10:00  AM  

July  30 
July  31 
August  15 
September  4 
September  25 
October  14 

Team/Sutjpanel  

Team 

Team/S(jt)panel  „^..„ ^.... 

Team ..•..••..••-••••■•-•«••••»■••••■. 

La  Jolla  

La  Jolla  

Team „. . . „.... 

10:00  AM  „ 

10:00  AM  

Team/Sut)panel  

Long  Beach  „ 

October  21. 

Special  Accommodatioiis 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Eric  Greene  at 
(503)  326-6352  at  least  5  days  prior  to 
the  meeting  dates. 

Dated:  July  10.  1997. 
Bruce  C  Morehead, 

Acting  Director,  Offigs  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-18726  Filed  7-15-97;  6A5  am) 
BILUNG  COOE  3610-22-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.O.  062497E] 

Endangered  Species;  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  modification  8  to 
permit  825  (P513),  modification  2  to 
permit  994  (P497D).  and  modification  2 
to  permit  956  (P45S). 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  issued  modifications  to 
permits  to  the  Columbia  River  Inter- 
Tribal  Fish  Commission  at  Portland,  OR 
(CRTTFC);  the  Idaho  Cooperative  Fish 
and  Wildlife  Reseeirch  Unit  at  Moscow, 
ID  (ICFWRU);  and  the  U.S.  Geological 
Survey  at  Cook,  WA  (USGS)  that 
authorize  takes  of  Endangered  Species 


Act-listed  species  for  the  purpose  of 
scientific  research,  subject  to  certain 
conditions  set  forth  therein. 
ADDRESSES:  The  applications  and 
related  documents  are  available  for 
review  in  the  following  offices,  by 
appointment: 

Office  of  Protected  Resources,  F/PR3, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910-3226  (301-713-1401); 
and 

Protected  Resources  Division,  F/ 
NW03,  525  NE  Oregon  Street.  Suite 
500,  Portland,  OR  97232-4169  (503- 
230-5400). 

SUPPLEMENTARY  INFORMATION:  The 
modifications  to  permits  were  issued 
imder  the  authority  of  section  10  of  the 
Endangered  Species  Act  of  1973  (ESA) 
(16  U.S.C.  1531-1543)  and  the  NMFS 
regulations  governing  ESA-listed  fish 
and  wildlife  permits  (50  CFR  parts  217- 
222). 

Notice  was  published  on  March  12, 
1997  (62  FR  11416)  that  an  application 
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had  been  filed  by  CRTTFC  for 
modification  8  to  scientific  research 
permit  825  (P513).  Modification  8  to 
permit  825  was  issued  to  CRTTFC  on 
May  2,  1997.  Permit  825  authorizes 
CRTTFC  annual  takes  of  adult  and 
juvenile,  threatened,  Snake  River 
spring/summer  chinook  salmon 
[Oncorbynchus  tshawytscha);  juvenile, 
threatened.  Snake  River  fall  chinook 
salmon  (Oncorhyncbus  tsbawytscba); 
and  juvenile,  endangered,  Snake  River 
sockeye  salmon  (Oncor/iync/ius  nerka) 
associated  with  six  studies.  For 
modification  8,  CRTTFC  is  authorized 
increases  in  the  takes  of  adult  and 
juvenile,  threatened,  Snake  River 
spring/summer  chinook  salmon  and 
juvenile,  threatened.  Snake  River  fall 
chinook  salmon  associated  with 
additional  sampling  locations  and  a  new 
study.  Also  for  modification  8,  CRTTFC 
is  authorized  a  take  of  adult,  threatened. 
Snake  River  fall  chinook  salmon 
associated  with  Studies  3  (spawning 
ground  surveys)  and  4  (acquisition  of 
scale  samples).  Modification  8  is  valid 
for  the  duration  of  the  permit.  Permit 
825  expires  on  December  31,  1997. 
Notice  was  published  on  April  9, 
1997  (62  FR  17178)  that  an  application 
had  been  filed  by  ICFWRU  for 
modification  2  to  scientific  research 
permit  994  (P497D).  Modification  2  to 
permit  994  was  issued  to  ICFWRU  on 
May  19,  1997.  Permit  994  authorizes 
ICFWRU  annual  takes  of  adult, 
endangered,  Snake  River  sockeye 
salmon  [Oncorbyncbus  nerka)  and 
adult,  threatened.  Snake  River  spring/ 
summer  and  fall  chinook  salmon 
{Oncorbyncbus  tsbawytscba)  associated 
with  a  study  designed  to  assess  the 
passage  success  of  migrating  adult 
salmonids  at  the  four  dams  and 
reservoirs  in  the  lower  Columbia  River 
in  the  Pacific  Northwest,  evaluate  fish 
responses  to  specific  flow  and  spill 
conditions,  and  evaluate  measures  to 
improve  passage.  For  modification  2, 
ICFWRU  is  authorized  an  increase  in 
the  take  of  adult,  threatened.  Snake 
River  spring/summer  chinook  salmon 
associated  with  a  new  study  designed  to 
determine  if  adult  salmon  successfully 
return  to  natal  streams  or  hatcheries  and 
if  homing  is  affected  by  mode  of 
seaward  migration  (in-river  versus 
transport).  Modification  2  is  valid  in 
1997  only.  Permit  994  expires  on 

December  31,  2000. 

Notice  was  published  on  March  11, 
1997  (62  FR  11158)  that  an  application 
had  been  filed  by  USGS  for  modification 
2  to  scientific  research  permit  956 
(P45S).  Modification  2  to  permit  956 
was  issued  to  USGS  on  May  21,  1997. 
Permit  956  authorizes 

USGS  an  annual  take  of  juvenile, 
threatened,  naturally-produced  and 


artificially-propagated.  Snake  River 
spring/summer  chinook  salmon 
(Oncorbyncbus  tsbawytscba)  associated 
with  a  study  designed  to  obtain  data  on 
the  distribution,  abundance,  movement, 
and  habitat  preferences  of  the 
anadromous  fish  that  migrate  through 
Lower  Granite  Reservoir;  to  evaluate  the 
operation  of  a  surface  bypass  collector 
in  the  forebay  of  Lower  Granite  Dam; 
and  to  verify  species  of  hydroacoustic 
surveys.  For  modification  2,  USGS  is 
authorized  an  annual  take  of  juvenile, 
threatened.  Snake  River  fall  chinook 
salmon  [Oncorbyncbus  tsbawytscba) 
associated  with  research  designed  to 
evaluate  juvenile  fall  chinook  salmon 
use  of  the  surface  bypass  collector  at 
Lower  Granite  Dam.  Modification  2  is 
valid  for  the  duration  of  the  permit. 
Permit  956  expires  on  September  30, 
1999. 

Issuance  of  the  modifications  to 
permits,  as  required  by  the  ESA,  was 
based  on  a  finding  that  such  actions:  (1) 
Were  requested/proposed  in  good  faith, 
(2)  will  not  operate  to  the  disadvantage 
of  the  ESA-listed  species  that  are  the 
subject  of  the  permits,  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the  ESA 
and  the  NMFS  regulations  governing 
ESA-listed  species  permits. 

Dated:  July  9,  1997. 
Nancy  Chu, 

Chief,  Endangered  S/yecies  Division,  Office 
of  Protected  Resources.  National  S4arine 
Fisheries  Service. 
(FR  Doc.  97-18727  Filed  7-15-97;  8:45  ami 

BILUNC  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.061297B] 

Marine  Mammals;  Scientific  Research 
Permit  No.  779-1339 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
the  Southeast  Fisheries  Science  Center, 
National  Marine  Fisheries  Service,  75 
Virginia  Beach  Drive,  Miami,  FL  33149, 
as  been  issued  a  permit  to  take  a  variety 
of  marine  mammals  during  level  B 
harassment  and  biopsy  sampling  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 


Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Room  13130, 
Silver  Spring.  MD  20910  (301/713- 
2289); 

Regional  Administrator,  Southeast 
Region,  NMFS,  9721  Executive  Center 
Drive  North,  St.  Petersburg,  FL  33702- 
2532  (813/570-5301). 
SUPPLEMENTARY  INFORMATION:  On  April 
7,  1997,  notice  was  published  in  the 
Federal  Register  (62  FR  165620)  that  a 
request  for  a  scientific  research  permit 
to  take  cetaceans  had  been  submitted  by 
the  above-named  organization.  The 
requested  permit  has  been  issued  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.), 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  fish  and  wildlife  (50  CFR 
part  222). 

Issuance  of  this  permit  as  required  by 
the  ESA  was  based  on  a  finding  that 
such  permit;  (1)  Was  applied  for  in  good 
faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  species 
which  is  the  subject  of  this  permit;  and 
(3)  is  consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA. 

Dated:  July  8,  1997. 
Ann  D.  Terbush, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-18590  Filed  7-15-97;  8:45  am) 

BILUNG  COOE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[ID.  070297C] 
Marine  Mammals 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Issuance  of  public  display 

permit  no.  116-1380 

SUMMARY:  Notice  is  hereby  given  that 
Sea  World  Inc.,  has  been  issued  a  permit 
to  import  for  public  display  purposes. 
ADDRESSES:  The  permit  is  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits  and  Documentation  Division, 
F/PRl.  Office  of  Protected  Resources, 
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NMFS,  1315  East- West  Highway,  Room 
13130,  Silver  Spring,  MD  20910  (301/ 
713-2289); 

Regional  Administrator.  Southeast 
Region,  NMFS,  NOAA,  9731  Executive 
Center  Drive  North,  St.  Petersburg,  FL 
33702  (813/570-5301);  and 

Regional  Administrator,  Southwest 
Region,  NMFS,  NOAA,  501  West  Ocean 
Blvd.,  Ste  4200,  Long  Beach.  CA  90802 
(310/980-4001). 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Hochman,  301/713-2289. 
SUPPLEMENTARY  INFORMATK}N:  On 
Wednesday,  May  14,  1997.  notice  was 
published  in  the  Federal  Register  (62 
FR  26476)  that  an  application  had  been 
filed  by  Sea  World,  Inc.,  Orlando,  FL.  A 
public  display  permit  was  requested  to 
import  one  adult  male  beluga  whale 
[Delphinapterus  leucas]  from  the 
Vancouver  Aquarium,  Stanley  Park, 
British  Columbia,  Canada,  into  the 
United  States  for  public  display 
purposes. 

Tne  requested  permit  has  been  issued 
subject  to  the  provisions  of  the  Marine 
Mammal  Protection  Act  of  1972  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216).  and 
the  conditions  set  forth  therein. 

Dated:  July  9,  1997. 
Ann  D.  Terbosh, 

Chief.  Permits  and  Documentation,  Office  of 
Protected  Resources.  National  Marine 
Fisheries  Service. 
(FR  Doc.  97-18591  Filed  7-15-97;  8:45  am) 

BILUNG  CODE  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  071197B] 

Marine  Mammals 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Scripps  Institution  of  Oceanography, 
Institute  of  Geophysics  and  Planetary 
Physics  (0225),  9500  Oilman  Drive,  La 
Jolia,  California  92093-0225,  has 
requested  an  adjustment  to  the 
expiration  date  of  Permit  No.  970. 
DATES:  Written  comments  must  be 
received  on  or  before  August  15,  1997. 
ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 


Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request  should 
be  submitted  to  the  Chief,  Permits 
Division,  F/PRl,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910.  Those  individuals  requesting 
a  hearing  should  set  forth  the  specific 
reasons  why  a  hearing  on  this  particular 
request  would  be  appropriate. 

Concurrent  with  tne  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATKW:  The 
subject  amendment  is  requested  under 
the  authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U..S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  222.23). 

Permit  No.  970  authorizes  the 
harassment  of  individuals  of  several 
species  of  cetaceans  during  the  course  of 
acoustic  studies  off  the  north  shore  of 
Kauai,  HI  through  September  30,  1997. 
Research  has  not  yet  begun,  and  the 
Holder  is  requesting  that  the  expiration 
date  of  the  permit  be  adjusted  to 
compensate  for  the  approximately  two 
year  delay  in  the  start  of  the  research 
program.  Comments  are  requested  only 
on  the  issue  of  adjusting  the  expiration 
date  of  the  permit  to  compensate  for  the 
approximately  2-year  delay  in  the  start 
of  the  research  program. 

Dated:  July  10, 1997. 
Ann  D.  Teiliush, 

Chief,  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc  97-18725  Filed  7-15-97;  8:45  am] 

BtLUNO  CODE  3610-22-F 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  U.S.  Consumer  Product  Safety 

Commission,  Washington,  DC  20207. 

TIME  AND  DATE:  Wednesday,  July  23, 

1997;  10:00  a.m. 

LOCATION:  Room  420,  East  West  Towers, 

4330  East  West  Highway,  Bethesda. 

Maryland. 

STATUS:  Open  to  the  Public. 


MATTER  TO  BE  CONSIDERED: 
FY  1999  Budget  Request 

The  Commission  will  consider  issues 
related  to  the  Commission's  budget  for 
fiscal  year  1999. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDTHONAL 
information:  Sadye  E.  Dunn.  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Date:  July  14,  1997. 

Signed: 
Sadye  E.  Dimn, 
Secretary. 

[FR  Doc.  97-18880  Filed  7-14-97;  2:37  pmj 
NUJNQ  CODE  e3SS-41-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

agency:  U.S.  Consumer  Product  Safety 
Commission,  Washington,  DC  20207. 

TIME  AND  DATE:  Thursday,  July  24,  1997, 
2:00  p.m. 

LOCATION:  Room  410,  East  West  Towers, 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  public 

MATTER  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709. 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Sadye  E.  Dunn,  Office  of 
the  Secretary,  4330  East  West  Highway, 
Bethesda,  MD  20207  (301)  504-0800. 

Date:  July  14, 1997. 

Signed: 
Sadye  E.  Dunn, 
Secretary. 

[FR  Doc.  97-18881  Filed  7-14-97;  2:37  pm] 
aiLUNG  COOE  63S6-01-II 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

AnTMd  Forces  Epidemiologicai  Board 
(AFEB) 

AGENCY:  Office  of  the  Surgeon  General. 
ACTION:  Notice  of  Meeting. 
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SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Public  Law  92-463,  The 
Federal  Advisory  Committee  Act,  this 
announces  the  forthcoming  AFEB 
Meeting.  The  meeting  will  be  held  from 
0800-1630,  Thursday  and  Friday, 
August  21-22.  The  purpose  of  the 
meeting  is  to  address  pending  Board 
issues,  provide  briefings  for  Board 
members  on  topics  related  to  ongoing 
and  new  Board  issues,  and  to  conduct 
an  executive  working  session.  The 
meeting  location  will  be  at  the  Walter 
Reed  Army  Institute  Research  (WRAIR), 
Washington,  D.C.  The  meeting  will  be 
open  to  the  public,  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee. 

FOR  FURTHER  INFORMATION  CONTACT:  Col. 
Vicky  Fogelman,  AFEB  Executive 
Secretary,  Armed  Forces 
Epidemiological  Board,  Skyline  Six, 
5109  Leesburg  Pike,  Room  693,  Falls 
Church,  Virginia  22041-3258,  (703) 
681-8012/4. 

SUPPLEMENTARY  INFORMATION:  None. 
Gregory  0.  Showalter. 
Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  97-18679  Filed  7-15-97;  8:45  am] 
BiLUNG  C006  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 
Corps  of  Engineers 

Intent  To  Prepare  a  Joint 
Environmental  Impact  Statement/ 
Environmental  impact  Report/ 
Feasibility  Study  (EIS/EIR/FS)  for  the 
Oakland  HartMr  Navigation 
Improvement  (-50^  Project,  Alameda 
County,  Califomia 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  Intent. 

SUMMARY:  The  Port  of  Oakland  proposes 
to  deepen  the  federal  channels  of 
Oakland  Harbor  and  Port-maintained 
berths  to  a  depth  of  50'  below  mean 
lower  low  water  (MLLW)  to 
accommodate  the  newest  generation  of 
deep-draft  container  ships.  In 
constructing  this  Project,  the  Port 
expects  to  dredge  up  to  20  million  cubic 
yards  (MCY)  of  sediment.  A  variety  of 
disposal  options  are  under 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  scoping  process 
or  preparation  of  the  EIS/EIR/FS  may  be 
directed  to  Gail  Staba,  Port  of  Oakland, 


530  Water  Street,  Oakland,  CA  94607, 
(510)  272-1479,  or  Eric  JoUiffe,  U.S. 
Army  Corps  of  Engineers,  333  Market 
Street,  Seventh  Floor,  San  Francisco,  CA 
94105-2102,  (415)  977-8543. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  as  implemented  by  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  Parts  1500-1508),  the  Califomia 
Environmental  Quality  Act  (CEQA),  and 
Public  Law  102-484  Section  2834,  as 
amended  by  Public  Law  104-106 
Section  2867,  the  Department  of  the 
Army  and  the  Port  of  Oakland  hereby 
give  notice  of  intent  to  prepare  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report/ 
Feasibility  Study  (EIS/EIR/FS)  for  the 
proposed  Oakland  Harbor  Navigation 
Improvement  ( -  50')  Project  (Project), 
Alameda  County,  Califomia. 

The  U.S.  Army  Corps  of  Engineers 
will  be  the  lead  agency  in  preparing  the 
combined  EIS/EIR/FS.  The  EIS/EIR/FS 
Mrill  provide  an  analysis  supporting  both 
the  requirements  of  NEPA  and  CEQA  in 
addressing  impacts  to  the  environment 
which  may  result  from  dredging  the 
Port's  Inner  and  Outer  Harbor  Channels 
to  50'  below  MLLW  and  disposing  of 
dredged  sediments. 

The  FS  is  normally  prepared  by  the 
U.S.  Army  Corps  of  Engineers  (USAGE) 
to  identify  a  Federal  interest  in  a 
proposed  navigation  improvement 
project.  The  FS  is  necessary  to  obtain 
congressional  authorization  and  funding 
for  the  project  pursuant  to  the  Water 
Resources  Development  Act  (WRDA)  of 
1986.  Under  the  provisions  of  Section 
203  of  the  WRDA,  the  Port  will  prepare 
this  feasibility  analysis  directly,  as  part 
of  the  necessary  EIS/EIR  documentation, 
and  will  submit  the  studies  directly  to 
the  Secretary  of  the  Army  with  the 
intent  of  obtaining  authorization  for  the 
project  to  be  included  in  the  WRDA  of 
1998. 

1.  Proposed  Action 

The  specific  improvements  under 
consideration  include: 

a.  Deepening  and  widening  the 
Oakland  Bar  Channel  and  Approach. 

b.  Deepening  and  widening  the 
Oakland  Outer  Harbor  Channel. 

c.  Modifying  the  Bay  Area  Rapid 
Transit  (BART)  submarine  rail  tube 
structure  and/or  anode  cables. 

d.  Deepening  and  widening  the 
Oakland  Outer  Harbor  turning  basin. 

e.  Deepening  and  vtridening  the 
Oakland  Inner  Harbor  turning  basin. 

f.  Deepening  and  widening  the 
Oakland  Inner  Harbor  Chaimel. 

Up  to  approximately  20  MCY  of 
material  will  require  dredging  and 


disposal  as  part  of  this  proposed  project. 
The  sediment  to  be  dredged  will  be 
classified  as  Suitable  for  Unconfined 
Aquatic  Disposal  (SUAD)  or  Not 
Acceptable  for  Unconfined  Aquatic 
Disposal  (NUAD)  as  designated  by 
Environmental  Protection  Agency  (EPA) 
protocol  for  sediment  chemistry  and 
bioassay  testing. 

2.  Proiect  AltematiTes 

a.  No  I*roject:  Area  would  remain  at 
current  42'  depth  and  footprint. 

b.  Provision  of  Unrestricted  Access  for 
"K"  Class  Shipping  Requirements:  The 
project  would  include  a  -  50'  depth, 
750'  wide,  one-way  traffic  Inner  Harbor 
channel,  a  1500'  diameter  Inner  Harbor 
tiuning  basin,  a  -  50'  depth,  widened  to 
1000'  two-way  traffic  Outer  Harbor 
channel,  and  a  1600'  diameter  Outer 
Harbor  turning  basin.  This  alternative 
assumes  five  berths  would  be 
constructed  at  the  entrance  of  Inner 
Harbor  as  a  result  of  the  Vision  2000 
project,  and  one  replacement  marine 
terminal  would  be  constructed  as  part  of 
the  Berth  22  extension. 

c.  Provisions  of  Inner  Harbor  One-way 
Access  for  "K"  Class  Shipping 
Requirements;  The  project  would 
include  the  existing  -  42'  depth  and 
footprint  in  the  Outer  Harbor,  a  -  50' 
depth,  750'  wide  one-way  traffic  Inner 
Harbor  channel,  and  a  1500'  diameter 
Iimer  Harbor  turning  basin.  This 
alternative  assumes  five  berths  would  be 
constructed  at  the  entrance  to  the  Iiuaer 
Harbor  as  a  result  of  the  Vision  2000 
project. 

d.  Provisions  of  Outer  Harbor  Two- 
way  Access  for  "K"  Class  Shipping 
Requirements:  The  project  would 
include  the  existing  -  42'  depth  and 
footprint  in  the  Inner  Harbor,  a  -  50' 
depth,  1000'  wide  two-way  traffic  Outer 
Harbor  channel,  and  a  1600'  diameter 
Outer  Harbor  turning  basin.  This 
alternative  assumes  that  one 
replacement  marine  terminal  would  be 
constmcted  as  part  of  the  Berth  22 
extension. 

e.  Provisions  of  Outer  Harbor  One- 
way Access  for  "K"  Class  Shipping 
Requirements:  The  project  would 
include  the  existing  -  42'  depth  and 
footprint  in  Inner  Harbor,  a  -  50'  depth, 
750'  wide  one-way  traffic  Outer  Harbor 
channel,  and  a  1600'  diameter  Outer 
Harbor  turning  basin.  This  alternative 
assumes  that  one  replacement  marine 
terminal  would  be  constructed  as  part  of 
the  Berth  22  extension. 

3.  Dredged  Material  Disposal 
Alternatives 

a.  Aquatic  disposal  at  San  Francisco 
Deep  Ocean  Disposal  Site  (SF-DODS)  or 
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Alcatraz  Disposal  Site  (SF-11)  for  SUAD 
sedimeDt. 

b.  Upland  and  aquatic  construction 
fill  for  Port  of  Oakland  Vision  2000 
program,  to  be  used  for  public  access, 
berths,  and  to  raise  existing  grades. 
SUAD  and  NUAD  sediment  would  be 
used. 

c.  Aquatic  construction  fill  for  Port  of 
Oakland  Berth  22  extension  SUAD  and 
NUAD  sediment  would  be  used. 

d.  SUAD  sediment  would  be  used  for 
upland  construction  fill  at  the  former 
Alameda  Naval  Air  Station  (NAS)  for  a 
Port  priority  use  area,  or  to  develop  a 
golf  course. 

e.  Use  of  SUAD  and  NUAD  sediment 
to  create  aquatic  habitat  at  Fleet  and 
Industrial  Supply  Center,  Oakland 
(FlSCO/Port  of  Oakland),  or  at  Bay  Farm 
Borrow  Pit. 

f.  Aquatic  and  upland  beach 
nourishment  at  Ocean  Beach,  San 
Francisco,  using  SUAD  sediment. 

g.  Upland  habitat  enhancement  at  the 
U.S.  Fish  and  Wildlife  Service  refuge  at 
former  Alameda  NAS  using  SUAD 
sediment. 

h.  Upland  habitat  at  Crissy  Field 
using  SUAD  sediment. 

i.  Wetland  restoration  at  former 
Hamilton  Airfield  or  Montezuma 
Wetlands  using  SUAD  sediment. 

j.  Use  of  SUAD  sediment  as  a  cap  on 
contaminated  aquatic  sites,  and  possible 
confined  aquatic  disposal  at  Alameda 
Seaplane  Basin. 

k.  Upland  disposal  of  SUAD  and 
NUAD  sediment  at  various  landfills 
(Vasco  Rd.,  Altamont.  Redwood). 

1.  Upland  disposal  of  SUAD  and 
NUAD  sediment  at  former  Mare  Island 
NAS  and  or  Delta  Islands. 

4.  Scoping  Process 

Federal,  state  and  local  agencies,  and 
interested  individuals  are  invited  to 
participate  in  the  scoping  process  to 
determine  the  range  of  issues  and 
alternatives  to  be  addressed.  The  Port  of 
Oakland  and  the  U.S.  Army  Corps  of 
Engineers  will  hold  a  public  scoping 
meeting  to  receive  oral  and  written 
comments  on  August  5,  1997  at  7:00 
p.m.  at  the  following  location:  Oakland 
Federal  Building,  1301  Clay  Street, 
Oakland.  CA  94612,  Conference  Room 
H. 

In  addition,  written  comments  will 
also  be  accepted  until  August  18, 1997 
at  the  addresses  listed  above. 


5.  Availability  of  EIS/EIR/FS 

The  Draft  EIS/EIR/FS  should  be 
available  for  public  review  in  February 
1998. 
Gregory  D.  Showalter, 

Arwy  Federal  Register  Liaison  Officer. 

(FR  Doc.  97-18678  Filed  7-1S-97;  8:45  am) 

BILUNG  CODE  3710-19-M 


DEPARTMENT  OF  EDUCATION 

Safe  and  Drug-Free  Schools  Program 

ACTKM:  Notice  of  request  for  public 
comment. 

summary:  The  Department  requests 
public  comment  on  draft  Principles  of 
Effectiveness  that  would  govern 
recipients'  use  of  fiscal  year  1998  and 
future  years'  funds  received  under  Title 
rV-State  and  local  programs  of  the 
Elementary  and  Secondary  Education 
Act — the  Safe  and  Drug-Free  Schools 
and  Conununities  Act  (SDFSCA)  State 
Grants  program. 

DATES:  Comments  must  be  received  on 
or  before  September  15.  1997. 
ADDRESSES:  All  comments  concerning 
this  notice  should  be  addressed  to 
William  Modzeleski,  Director,  Safe  and 
Drug- Free  Schools  Program,  U.S. 
Department  of  Education,  600 
Independence  Ave.,  SW,  Room  604 
Portals,  Washington,  D.C.  20202-61 23. 

Internet:  William Modzeleski@ed.gov. 

FOR  FURTHER  INFORMATION:  Contact 
William  Modzeleski,  Director,  Safe  and 
Drug-Free  Schools  Program,  U.S. 
Department  of  Education,  600 
Independence  Ave.,  SW,  Room  604 
Portals,  Washington.  D.C.  20202-6123. 
Telephone:  (202)  260-3954.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m.,  Eastern  time,  Monday  through 
Friday. 

SUPPLEMENTARY  INFORMATION:  The 
SDFSCA,  as  reauthorized  in  1994  by  the 
Improving  America's  Schools  Act  (Pub. 
L.  103-382),  offers  States,  school 
districts,  schools,  and  other  recipients  of 
SDFSCA  State  grant  funds  wide  latitude 
in  using  these  funds  to  implement  the 
kinds  of  drug  and  violence  prevention 
programs  that  they  believe  best  serve 
their  needs.  While  the  Administration 
favors  local  discretion  over  Federal 
prescription  in  the  use  of  SDFSCA  State 
and  local  grant  funds,  the 
Administration  also  has  a  responsibility 
to  promote  the  most  effective  possible 
use  of  these  limited  resources,  which  in 
many  instances  are  the  only  funds 
available  to  local  schools  to  address 


their  youth  drug  and  violence  problems. 
With  information  about  promising  and 
successful  drug  and  violence  prevention 
programs  and  strategies  becoming  more 
available  (for  example,  see  National 
Institute  on  Drug  Abuse  publication 
number  NIH  974212,  Preventing  Drug 
Abuse  Among  Children  and 
Adolescents:  A  Research-Based  Guide 
(March  1997),  State  and  local  decisions 
about  which  prevention  approaches  to 
implement  should  be  guided  by 
research  on  best  practices.  Furthermore, 
schools  and  community  organizaticns 
that  initiate  activities  designed  to 
prevent  youth  drug  use  or  violence 
without  conducting  a  high-quality  needs 
assessment  or  establishing  clear  and 
objective  measurable  expectations  about 
program  outcomes  have  difficulty 
determining  whether  their  programs  are 
successful. 

Therefore,  as  one  of  a  series  of 
activities  designed  to  improve  the 
quality  of  drug  and  violence  prevention 
programming  implemented  with 
SDFSCA  funds,  the  Secretary  is 
proposing  that  all  SDFSCA  State  Grants 
program  funds  be  used  to  support  only 
activities  that  implement  research-based 
drug  and  violence  prevention  strategies 
and  programs  in  a  manner  consistent 
with  the  Principles  of  Effectiveness  set 
forth  in  this  Notice.  These  Principles,  in 
conjunction  with  existing  statutory  and 
regulatory  provisions,  would  help 
ensure  that  State  and  local  educational 
agencies.  Governors'  offices,  and 
community-based  organizations  plan 
and  implement  effective  drug  and 
violence  prevention  programs. 

Proposed  Principles  of  Effiectiveness 

To  address  the  concerns  discussed 
above,  the  Department's  fiscal  year  1998 
budget  proposal  includes  appropriations 
language  that  would  require  all 
recipients  of  SDFSCA  State  Grant  funds 
to  use  their  Title  IV  funds  in  a  manner 
consistent  with  the  Department's  final 
statement  of  these  Principles  of 
Effectiveness.  In  developing  these 
Principles,  the  Department  has  reviewed 
research  findings  and  the  best  available 
practices  related  to  making  schools 
drug-  and  violence-free,  and  has 
initiated  a  number  of  informal 
discussions  with  members  of  the  public 
and  the  research  community  on  how 
these  Principles  might  improve  the 
outcome  of  programs  supported  with 
SDFSCA  funds. 

The  proposed  Principles  are  set  forth  ' 
in  Appendix  A  to  this  notice.  If 
Congress  enacts  the  Department's 
proposed  appropriations  language  for 
fiscal  year  1998  and  for  subsequent 
fiscal  years,  these  Principles  (once  they 
are  published  in  final  in  a  future 


Federal  Register  /  Vol.  62.  No.  136  /  Wednesday,  July  16,  1997  /  Notices 


38073 


Federal  Register  notice)  would  apply, 
by  law,  for  each  of  those  years  to  all 
recipients  of  SDFSCA  State  Grant 
program  funds  in  designing, 
implementing,  and  assessing  their 
SDFSCA  drug  and  violence  prevention 
programs  in  conjunction  with  existing 
statutory  and  regulatory  requirements  of 
the  SDFSCA.  Within  the  context  of 
these  Principles,  program  recipients 
would  still  be  free  to  determine  for 
themselves  the  activities  that  best  meet 
their  needs. 

The  Department  is  considering 
various  strategies — such  as  issuance  of 
further  guidance  and  technical 
assistance — to  ensure  that  recipients 
understand  the  final  Principles  and 
know  how  to  implement  them  to 
promote  the  effective  use  of  SDFSCA 
funds.  Between  now  and  July  1, 1998 
(when  fiscal  year  1998  Title  IV  funds 
become  available  for  obligation),  the 
IDepartment  will  work  with  recipients  of 
SDFSCA  funds  to  help  them  understand 
and  implement  these  Principles  of 
Effectiveness.  The  Department  also  will 
monitor  States'  implementation  of  the 
Principles. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Invitation  to  Conunent 

Interested  persons  are  invited  to 
submit  comments  and  recommendations 
regarding  these  proposed  Principles  of 
Effectiveness.  The  Department  also  is 
interested  in  receiving  comments  and 
recommendations  on  activities  that  it 
should  undertake  to  ensure  that  all 
recipients  understand  what  they  must 
do  to  design  and  implement  their 
program  activities  in  ways  that  are 
consistent  with  the  Principles  once 
these  Principles  are  final  and  become 
supplemental  requirements  of  the 
SDFSCA  program. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection,  during  and  after  the 
comment  period,  in  room  603  Portals 
Building,  1250  Maryland  Ave.,  SW, 
Washington,  D.C,  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday 


through  Friday  of  each  week  except 
Federal  holidays. 

Program  Authority:  20  U.S.C  7111-7118. 
Dated:  July  11.1997. 
Gerald  M.  Tirozzi, 

Assistant  Secretary,  Office  of  Elementary  and 
Secondary  Education. 

Appendix  A — Statement  of  Propowd 
Principles  of  EfiEsctiveneas  for  the  Sale  and 
Drug-Free  Schools  and  Communities  Act 
State  Grants  Program  (Title  IV — State  and 
Local  Programs,  ESEA) 

Having  safe  and  drug-free  schools  is  one  of 
our  Nation's  highest  priorities.  To  ensure  that 
recipients  of  Title  FV  funds  use  those  funds 
in  ways  that  preserve  State  and  local 
flexibility  but  are  most  likely  to  reduce  drug 
use  and  violence  among  youth,  such 
recipients  shall  coordinate  their  SDFSCA- 
funded  programs  with  other  available 
prevention  efforts  to  maximize  the  impact  of 
all  the  drug  and  violence  prevention 
programs  and  resources  available  to  their 
State,  school  district,  or  conununity,  and 
shall— 

•  Base  their  programs  on  a  thorough 
assessment  of  objective  data  about  the  drug 
and  violence  problems  in  the  schools  and 
communities  served. 

Each  SDFSCA  grant  recipient  shall  conduct 
a  thorough  assessment  of  the  nature  and 
extent  of  youth  drug  use  and  violence 
problems.  Grantees  are  encouraged  to  build 
upon  existing  data  collection  efforts  and 
examine  available  objective  data  from  a 
variety  of  sources,  including  law  enforcement 
and  public  health  officials.  Grantees  are 
encouraged  to  assess  the  needs  of  all 
segments  of  the  youth  population.  While 
information  about  the  availability  of  relevant 
services  in  the  community  and  schools  is  an 
important  part  of  any  needs  assessment,  and 
while  grantees  may  wish  to  include  data  on 
adult  drug  use  and  violence  problems, 
grantees  shall  at  minimum  include  in  the 
needs  assessment  data  on  youth  drug  use  and 
violence. 

•  Design  their  activities  to  meet  their 
measurable  goals  and  objectives  for  drug  and 
violence  prevention. 

Sections  4112  and  4115  of  the  SDFSCA 
require  that  grant  recipients  develop 
measurable  goals  and  objectives  for  their 
program  activities.  Grantees  shall  develop 
goals  and  objectives  that  focus  on  program 
outcomes,  as  well  as  program 
implementation  (sometimes  called  "process" 
data).  While  measures  of  implementation 
(such  as  the  hours  of  instruction  provided  or 
number  of  teachers  trained)  are  imfK)rtant. 
they  are  not  sufficient  to  measure  program 
outcomes.  Grantees  shall  develop  goals  and 
objectives  that  will  permit  them  to  determine 
the  extent  to  which  program  activities  are 
effective  in  reducing  or  preventing  drug  use. 
violence,  or  disruptive  behavior  among 
youth. 

•  Design  and  implement  their  activities 
based  on  research  or  evaluation  that  provides 
evidence  that  the  strategies  used  prevent  or 
reduce  drug  use,  violence,  or  disruptive 
behavior  among  youth. 

In  designing  and  improving  their  programs, 
grant  recipients  shall,  taking  into 


consideration  their  needs  assessment  and 
measurable  goals  and  objectives,  select  and 
implement  programs  that  have  demonstrated 
that  they  can  be  effective  in  preventing  or 
reducing  drug  use,  violence,  or  disruptive 
behavior.  While  the  U.S.  Department  of 
Education  recognizes  the  importance  of 
flexibility  in  addressing  State  and  local 
needs,  the  Department  believes  that  the 
implementation  of  research-based 
approaches  will  significantly  enhance  the 
effectiveness  of  programs  supported  with 
SDFSC\  funds.  Grantees  are  encouraged  to 
review  the  breadth  of  available  research  and 
evaluation  literature  in  selecting  effective 
strategies  most  responsive  to  their  needs,  and 
to  replicate  these  strategies  in  a  manner 
consistent  with  their  original  design. 

•  Evaluate  their  programs  pieriodically  to 
assess  their  progress  toward  achieving  their 
goals  and  objectives,  and  use  their  evaluation 
results  to  refine,  improve,  and  strengthen 
their  program,  and  to  refine  their  goals  and 
objectives  as  appropriate. 

Grant  recipients  shall  assess  their  programs 
and  use  the  information  about  program 
outcomes  to  re-evaluate  existing  program 
efforts.  While  the  Department  recognizes  that 
prevention  programs  may  have  a  long 
implementation  phase,  may  have  long-term 
goals,  and  may  include  some  objectives  that 
are  broadly  focused,  grantees  shall  not 
continue  to  implement  strategies  or  programs 
that  cannot  demonstrate  positive  outcomes  m 
terms  of  reducing  or  preventing  drug  use. 
violence,  or  disruptive  behavior  among 
youth.  Grantees  shall  use  their  assessment 
results  to  determine  whether  programs  need 
to  be  strengthened  or  improved,  and  whether 
program  goals  and  objectives  are  reasonable 
or  have  already  been  met  and  should  be 
revised.  Consistent  with  sections  4112  and 
4115  of  the  SDFSCA,  grant  recipients  shall 
report  to  the  public  on  progress  toward 
attaining  measurable  goals  and  objectives  for 
drug  and  violence  prevention. 
|FR  Doc  97-18707  Filed  7-15-97;  8:45  ami 

BILUNG  CODE  4000-01'P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Technology  Center 

Notice  of  Intent  To  Grant  Exclusive 
Patent  License 

AGENCY:  Department  of  Energy  (IX3E). 
Federal  Energy  Technology  Center 
(FETC). 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  an 
intent  to  grant  to  CQ  Inc.  of  Homer  City, 
Pennsylvania,  an  exclusive  license  to 
practice  the  inventions  described  in 
U.S.  Patent  Nos.  4,969,928  titled 
"Combined  Method  for  Simultaneously 
Dewatering  and  Reconstituting  Finely 
Divided  Carbonaceous  Material"  and 
5,379,902.  tided  "Method  for 
Simultaneous  Use  of  a  Single  Additive 
for  Coal  Flotation.  Dewatering,  and 
Reconstitution. "  The  inventions  are 
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owned  by  the  United  States  of  America, 
as  represented  by  the  Department  of 
Energy  (DOE).  The  proposed  license 
will  be  exclusive,  subject  to  a  license 
and  other  rights  retained  by  the  U.S. 
Government,  and  other  terms  and 
conditions  to  be  negotiated. 

DOE  intends  to  grant  the  license, 
upon  a  final  determination  in 
accordance  with  35  U.S.C.  209(c), 
unless  within  60  days  of  publication  of 
this  Notice  the  Assistant  Counsel  for 
Intellectual  Property,  Department  of 
Energy,  Federal  Energy  Technology 
Center.  Morgantown.  WV  26505, 
receives  in  writing  any  of  the  following, 
together  with  the  supporting 
documents: 

(i)  A  statement  from  any  person 
setting  forth  reasons  why  it  would  not 
be  in  the  best  interest  of  the  United 
States  to  grant  the  proposed  license;  or 

(ii)  An  application  for  a  nonexclusive 
license  to  the  invention,  in  which 
applicant  states  that  it  already  has 
brought  the  invention  to  practical 
application  or  is  likely  to  bring  the 
invention  to  practical  application 
expeditiously. 
DATES:  Written  comments  or 
nonexclusive  license  applications  are  to 
be  received  at  the  address  listed  below 
no  later  than  September  15,  1997. 
ADDRESSES:  Assistant  Counsel  for 
Intellectual  Property,  U.S.  Department 
of  Energy,  Federal  Energy  Technology 
Center,  P.G  Box  880.  Morgantown,  WV 
26505. 

FOA  FURTHER  INFORMATION  CONTACT:  Lisa 
A.  Jarr,  Assistant  Counsel  for 
Intellectual  Property,  U.S.  Department 
of  Energy,  Morgantown  Energy 
Technology  Center,  P.O.  Box  880, 
Morgantown,  WV  26505;  Telephone 
(304) 285-4555. 

SUPPt^MENTARY  INFORMATION:  35  U.S.C 
209(c)  provides  the  Department  with 
authority  to  grant  exclusive  or  partially 
exclusive  licenses  in  Department-owned 
inventions,  where  a  determination  can 
be  made,  among  other  things,  that  the 
desired  practical  application  of  the 
invention  has  not  been  achieved,  or  is 
not  likely  expeditiously  to  be  achieved, 
under  a  nonexclusive  license.  The 
statute  and  implementing  regulations 
(37  CFR  404)  require  that  the  necessary 
determinations  be  made  after  public 
notice  and  opportunity  for  filing  written 
objections. 

CQ  Inc.  of  Homer  City,  Pennsylvania, 
has  applied  for  an  exclusive  license  to 
practice  the  inventions  embodied  in 
U.S.  Patent  Nos.  4,969,928  and 


5,379,902.  and  has  a  plan  for 
commercialization  of  the  inventions. 

The  proposed  license  will  be 
exclusive,  subject  to  a  license  and  other 
rights  retained  by  the  U.S.  Government, 
and  subject  to  a  negotiated  royalty.  The 
Department  will  review  all  timely 
written  responses  to  this  notice,  and 
will  grant  the  license  if,  after  expiration 
of  the  60-day  notice  period,  and  after 
consideration  of  written  responses  to 
this  notice,  a  determination  is  made,  in 
accordance  with  35  U.S.C.  209(c),  that 
the  license  grant  is  in  the  public 
interest. 

Dated:  July  7, 1997. 
Ralpk  A.  CarmbetU, 

Deputy  Director,  FETC. 

(PR  Doc.  97-18667  Filed  7-15-97;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97-1 72-005] 

ANR  Storage  Company;  Notice  of 
Compliance  Filing 

July  10,  1997. 

Take  notice  that  on  July  3, 1997.  ANR 
Storage  Company  (ANR)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Second  Revised 
Sheet  No.  153,  to  be  effective  August  1, 
1997. 

ANR  states  that  the  attached  tariff 
sheet  is  being  filed  in  compliance  with 
the  Commission's  Order  issued  on  June 
27,  1997  in  the  above  captioned  docket. 
The  filing  incorporates  CISB  standard 
No.  4.3.6,  which  establishes  a  home 
page  accessible  on  the  Internet's  World 
Wide  Web.  ANR  has  requested  a  waiver 
of  the  thirty  (30)  day  notice  period  to 
allow  the  tariff  sheet  to  become  effective 
on  August  1,  1997. 

ANR  states  that  copies  of  the  filing 
were  served  upon  the  company's 
Jurisdictional  customers. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Conunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
LiBwood  A.  Watson,  Jr., 
Acting  Secretary 
[PR  Doc.  97-18650  Filed  7-15-97;  8:45  am] 

BILUNO  CODE  8717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 70-005] 

Blue  Lalce  Gas  Storage  Company; 
Notice  of  Compliance  Rling 

July  10,  1997. 

Take  notice  that  on  July  3,  1997,  Blue 
Lake  Gas  Storage  Company  (Blue  Lake) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Second  Revised  Sheet  No.  153,  to  be 
effective  August  1,  1997. 

Blue  Lake  states  that  the  attached 
tariff  sheet  is  being  filed  in  compliance 
with  the  Commission's  Order  issued  on 
June  27,  1997  in  the  above  captioned 
docket.  The  filing  incorporates  GISB 
standard  No.  4.3.6,  which  establishes  a 
home  page  accessible  on  the  Internet's 
World  Wide  Web.  Blue  Lake  has 
requested  a  waiver  of  the  thirty  (30)  day 
notice  period  to  allow  the  tariff  sheet  to 
become  effective  on  August  1,  1997. 

Blue  Lake  states  that  copies  of  the 
filing  were  served  upon  the  company's 
Jurisdictional  customer. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18649  Filed  7-15-97;  8:45  am] 

BILUNG  CODE  S717-01-M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-173-005] 

Carnegie  interstate  Pipeline  Company; 
Notice  of  Compliance  Filing 

July  10,  1997. 

Take  notice  that  on  July  3.  1997, 
Carnegie  Interstate  Pipeline  Company 
(CIPCO),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets,  to  be  effective 
August  1,  1997. 

Second  Revised  Sheet  No.  102 
Third  Revised  Sheet  No.  146 

CIPCO  states  that  this  filing  is  being 
made  in  compliance  with  Commission 
Order  No.  587-C  and  the  June  25,  1997 
Letter  Order  issued  by  the  Office  of 
Pipeline  Regulation  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D,C. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
public  reference  room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18651  Filed  7-15-97;  8:45  am] 
BILUNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TQ97-6-23-001] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

July  10, 1997. 

Take  notice  that  on  July  7,  1997 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  certain 
revised  tariff  sheets  in  the  above 
captioned  docket  as  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  with 
a  proposed  effective  date  of  August  1 , 
1997. 

ESNG  is  making  this  instant  filing  to 
correct  a  clerical  error  made  in  the 
original  filing  of  Docket  No.  TQ97-6- 


23-000  on  June  27,  1997.  In  the  process 
of  copying  for  distribution  pages 
inadvertently  failed  to  be  copied  from 
the  original  and  are  missing  from  the 
copies  mailed. 

ESNG  states  that  this  instant  filing 
corrects  the  error  by  distributing  "hard 
copy  "  format  of  the  following  pages: 
Tariff  Sheet — Fifty-*econd  Revised 
Sheet  No.  11  A,  and  Redline  copies  of 
Sheet  No.  10,  Sheet  No.  lOA  and  Sheet 
No.  11. 

ESNG  states  that  copies  of  the  filing 
have  been  servtsd  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 
20426.  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  Section  385.211).  All 
such  protests  must  be  filed  as  provided 
in  Section  154.210  of  the  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  97-18655  Filed  7-15-97;  8:45  am) 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  TM97-»-24-000] 

Equitrans,  LP.;  Notice  of  Annual 
Transportation  Fuel  and  Loss 
Retention  Adjustment 

July  10,  1997. 

Take  notice  that  on  July  3.  1997, 
Equitrans,  L.P.  (Equitrans)  submits 
herewith  its  annual  Transportation  Fuel 
and  Loss  Retention  Adjustment  filing 
pursuant  to  Section  31.3  contained  in 
the  General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1. 

Equitrans  proposes  no  change  in  its 
transportation  retainage  factor  designed 
to  retain  in-kind  the  projected  quantities 
of  gas  required  for  the  operation  of 
Equitrans'  system  in  providing  service 
to  its  customers. 

Equitrans  states  that  a  copy  of  its 
filing  has  been  served  upon  its 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 


to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Sti^et,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Section 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  on  or  before  July  17,  1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
Protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
IFR  Doc.  97-18654  Filed  7-15-97;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-600-000] 

Maine  Public  Service  Company;  Notice 
of  Filing 

July  10,  1997. 

take  notice  that  on  May  22,  1997, 
Maine  Public  Service  Company  (MPS) 
tendered  for  filing  pursuant  to  Order 
No.  888-A  MPS's  Open  Access 
Transmission  Tariff  compliance  filing. 
This  filing  contains  the  changes 
reflected  in  the  pro  forma  tariff  attached 
to  Order  No.  888-A  and  certain  minor 
changes  that  add  back  in  MPS's  tariff 
pro  forma  language. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  D.C. 
20426  in  accordance  with  Rules  211  and 
214  of  the  Commissions  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  21,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  petition  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  available  for 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 
[FR  Doc.  97-18646  Filed  7-15-97;  8:45  am] 

BILUNG  CODE  071 7-01 -M 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OA97-598-0001 

MidAmerican  Energy  Company;  Notice 
of  Filing 

July  10,  1997. 

Take  notice  that  on  May  19,  1997. 
MidAmerican  Energy  Company 
(MidAmerican),  666  Grand  Avenue,  Des 
Monies,  Iowa  50303  submitted  for  filing 
with  the  Commission  revisions  to  its 
Open  Access  Transmission  Tariff 
(OATT)  as  required  by  Order  No.  888- 
A.  The  filing  consists  of  First  Revised 
Sheet  Nos.  11,  14,  15,  16.  22,  23,  24.  25, 
26,  30,  31.  34,  35,  36,  37,  39,  42,  55,  56. 
61,  73,  86.  88.  89,  94,  108.  112.  113, 119, 
120.  121.  122.  124  and  126. 

MidAmerican  states  that  the  only 
revisions  to  the  OATT  submitted  in  this 
filing  are  those  required  by  Order  No. 
888-A.  Consistent  with  Order  No.  888- 
A,  MidAmerican  proposes  that  the 
revisions  submitted  become  effective  on 
July  14,  1997. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
July  21,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection, 
Linwood  A.  Watson,  Jr.. 
Acting  Secretary. 
(FR  Doc.  97-18645  Filed  7-15-97;  8:45  am] 

atUJNQ  COOE  6717-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2000-010] 

Power  Authority  of  the  State  of  New 
York;  Notice  of  Revised  Schedule  of 
Meetings  to  Discuss-Settlement  for 
Relicensing  the  St.  Lawrence-FDR 
Power  Project 

July  10,  1997. 

The  Cooperative  Consultation  Process 
(CCP)  Team  will  not  meet  in  July  and 
August  1997,  as  identified  in  the 
Federal  Register  dated  April  23,  1997, 
Volume  62.  No.  78,  on  page  19746. 
Instead,  the  CCP  Team  will  meet  on 
October  30  and  31,  1997,  at  10:00  a.m., 
to  discuss  settlement  issues.  The 
meeting  will  be  conducted  at  the  New 
York  Power  Authority's  (NYPA)  Robert 
Moses  Powerhouse  located  in  Massena. 
New  York. 

Various  subcommittees  of  the  CCP 
Team  will  also  meet  to  discuss 
settlement  issues.  Negotiations 
regarding  settlement  agreements  will  be 
discussed  at  the  subcommittee 
meetings.  The  subcommittees  will 
forward  any  tentative  settlement 
agreements  to  the  CCP  Team  for 
discussion. 

A  tentative  schedule  of  the 
subcommittee  meetings  follows.  The 
Land  Use  &  Recreation,  and 
Socioeconomic  Subcommittees  will 
meet  the  second  week  of  each  month. 
The  Ecological  Subcommittee  will  meet 
the  fourth  week  of  each  month.  These 
meetings  are  planned  to  be  conducted  at 
the  NYPA's  Robert  Moses  Powerhouse 
located  in  Massena,  New  York. 

If  you  would  like  more  information 
about  the  CCP  Team  and  the  relicensing 
process,  as  well  as  the  subcommittees, 
please  contact  any  one  of  the  following 
individuals: 
Mr.  Thomas  R.  Tatham,  New  York 

Power  Authority.  (212)  468-6747, 

(212)  468-6272  (fax), 

EMAIL:  Ytathat®IP3GATE.USA.COM 
Mr.  Keith  Silliman,  New  York  State 

Dept.  of  Environmental  Conservation, 

(518)  457-0986,  (518)  457-3978  (fax), 

EMAIL:Silliman@ALB  ANY.NET 
Mr.  Thomas  Russo 
Ms.  Patti  Leppert-Slack,  Federal  Energy 

Regulatory  Commission,  (202)  219- 

2700  (Tom),  (202)  219-2767  (Patti), 

(202)  21»-0205  (fax). 
EMAIL:Thomas.Russo@FERC.FED.US 
EMAIL:Patricia.Leppert- 

Slack@FERC.FED.US 
Linwood  A.  Watsoa,  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18647  Filed  7-15-97;  8:45  am] 

nUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 37-007] 

Southern  Natural  Gas  Company; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

July  10,  1997. 

Take  notice  that  on  July  3,  1997, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  revised 
Tariff  sheets  in  compliance  with  the 
Commission's  letter  orders  issued  on 
June  19,  1997  and  June  24,  1997,  in  this 
docket,  to  become  effective  on  the  dates 
shown: 

Sheet: 

First  Substitute  Third  Revised  Sheet  No. 
139 

First  Revised  Sheet  No.  21 2h 
Effective  Date: 

June  1,  1997 

August  1,  1997  , 

On  July  17,  1996,  the  Commission 
issued  Order  No.  587  in  Docket  No. 
RM96-1-000  which  revised  the 
Commission's  regulations  governing 
interstate  natural  gas  pipelines  to 
require  such  pipelines  to  follow  certain 
standardized  business  practices  issued 
by  the  Gas  Industry  Standards  Board 
(GISB)  and  adopted  by  the  Commission 
in  said  Order.  18  CFR  284.10(b). 

Southern  has  submitted  various 
filings  in  this  proceeding  to  comply 
with  Order  Nos.  587,  et  seq.  In  the 
Commission's  letter  orders  dated  June 
19,  1997,  and  June  24,  1997,  the 
Commission  required  Southern  to  (1) 
clarify  whether  the  GISB  Standards' 
timelines  apply  to  the  predetermined 
allocation  methodologies  set  forth  in  its 
Tariff,  and  (2)  implement  GISB  Standard 
4.3.6  effective  August  1,  1997, 
respectively.  Accordingly,  Southern 
submits  the  above-listed  Tariff  sheets  to 
comply  with  these  orders. 

Any  person  desiring  to  protest  this 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rule  211  of 
the  Commission's  Rules  of  Practice  and 
Procedures  (18  CFR  Section  385.211). 
All  such  protests  must  be  filed  in 
accordance  with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
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inspection  in  the  Public  Reference 

Room. 

Liawood  A.  Wataem,  Jr., 

Acting  Secretary. 

(FR  Doc.  97-18648  Filed  7-15-97;  8:45  am] 

BHXMO  CODC  B717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  Na  RP97-237-006] 

TransCoiorado  Gas  Transmission 
Company;  Notice  of  Tariff  Fillrtg 

July  10, 1997.  i 

Take  notice  that  on  July  3,  1997, 
TransCoiorado  Gas  Transmission 
Company  (TransCoiorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1 .  the  following 
tariff  sheet  to  become  effective  August  1 . 
1997: 

Second  Revised  Sheet  No.  203 

TransCoiorado  states  that  the  above 
tariff  sheet  is  being  filed  to  implement 
the  Order  No.  587-C  Gas  Industry 
Standards  Board  Internet  Web  site 
standard  pursuant  to  the  Commission's 
letter  order  issued  June  13,  1997  at 
Docket  No.  RP97-237-O03. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission. 
888  First  Street,  N.E.,  Washington,  D.C. 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection  in  the 
Public  Reference  Room. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

(FR  Doc.  97-18653  Filed  7-15-97;  8:45  am) 
BIUJNQ  CODE  B717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ECf7-43-000.  at  aL] 

Put>lic  Service  Company  of  Nawr 
Mexico,  et  al.;  Electrtc  Rate  and 
Corporate  Regulation  Rlings 

July  9, 1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Public  Service  Company  of  New 
Mexico 

(Docket  No.  EC97-43-000] 

Take  notice  that  pursuant  to  Section 
203  of  the  Federal  Power  Act,  on  July 

2,  1997,  Public  Service  Company  of 
New  Mexico  (PNM)  filed  an  application 
seeking  an  order  or  other  appropriate 
determination  approving  the  sale  by 
PNM  to  Plains  Electric  Generation  and 
Transmission  Cooperative.  Inc.  (Plains) 
of  a  portion  of  the  OJO  345kV/115kV 
Switching  Station  site  and  certain 
associated  improvements  and  personal 
property. 

Comment  date:  July  30, 1997.  in 
accordance  v^th  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  GS  Electric  Generating  Cooperative, 
Inc. 

(Docket  No.  EG9  7-79-000] 

On  July  2,  1997.  GS  Electric 
Generating  Cooperative.  Inc.  (GSE),  with 
its  office  located  at  First  National  Place 
n,  905  S.  Fillmore,  Suite  220,  Amarillo, 
TX  79105,  filed  with  the  Federal  Energy 
Regulatory  Commission  an  application 
for  determination  of  exempt  wholesale 
generator  status  pursuant  to  Part  365  of 
the  Commission's  Regulations. 

GSE  will  be  engaged  in  directly  or 
indirectly  through  one  or  more  affiliates 
as  defined  in  Section  2(a)(ll)(B)  of 
PUHCA,  and  exclusively  in  the  business 
of  owning  and  operating  all  or  part  of 
the  Mustang  Station  Facility  and  selling 
electric  energy  at  wholesale.  The 
Mustang  Station  is  an  approximately 
489  MW  combined-cycle  power  plant 
which  will  produce  electric  energy  at 
wholesale.  The  Facility  consists  of  two 
combustion  turbines,  two  heat  recovery 
steam  generators,  and  one  single  shaft 
condensing  steam  turbine  and 
associated  equipment.  GSE  has 
received,  through  its  affiliate  Golden 
Spread,  a  specific  determination  from 
the  Public  Utility  Commission  of  Texas 
that  the  Facility:  (1)  will  benefit 
consumers;  (2)  is  in  the  public  interest; 
and  (3)  does  not  violate  State  law.  See 
Request  of  Golden  Spread  Electric 
Cooperative.  Inc.,  for  Determinations 


Required  by  Section  32(k)  of  the  Public 
Utility  Holding  Company  Act  and  for 
Certification  of  Contract.  Docket  No. 
15100.  Order  Approving  Application, 
(February  11.  1997). 

Comment  date:  July  30.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.  The 
Commission  limit  its  consideration  of 
comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  ConsumerB  Power  Company 

(Docket  No.  EL97-42-0001 

Take  notice  that  on  January  21,  1997, 
Consumers  Power  Company  d/b/a 
Consumers  Energy  Company 
(Consumers)  submitted  for  filing  a 
request  for  waiver  of  the  Commission's 
Fuel  Adjustment  Clause  Regulations  (18 
CFR  35.14)  and  Refund  Interest  Rate 
Regulations  (18  CFR  35.19a)  as  to  the 
manner  in  which  Consumers  refunded 
to  its  firm  wholesale  requirements 
customers  overcharges  for  spent  nuclear 
fuel  disposal  costs  refunded  to 
Consumers  by  the  Department  of  Energy 
during  the  period  from  1992  through 
1995.  This  filing  is  made  by  consumers 
to  achieve  compliance  %vith 
recommendations  made  by  the 
Commission's  Division  of  Audits  based 
on  its  examination  of  Consumers'  books 
and  records. 

A  copy  of  this  filing  was  served  upon 
the  Michigan  Public  Service 
Commission  and  Consumers'  firm 
wholesale  reouirements  customers. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  West  Texas  Utilities  Company 

[Docket  No.  EL97-46-O001 

Take  notice  that  on  June  30,  1997, 
West  Texas  Udlities  Company  on  behalf 
of  Central  Power  and  Light  Company 
and  Public  Service  Company  of 
Oklahoma  tendered  for  filing  a  petition 
for  waiver  of  fuel  clause  regulations. 

Comment  dote;  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

5.  Western  Resources,  Inc. 

[Docket  Nos.  ER97-1127-OO0,  ER97-1143- 
000  and  ER97-2377-000) 

Take  notice  that  on  June  27.  1997, 
Western  Resources,  Inc.  tendered  for 
filing  an  amendment  in  the  above- 
referenced  dockets. 

Comment  date:  July  23,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Otter  Tail  Power  Company 

(Docket  No.  ER97-2813-OO01 

Take  notice  that  on  June  26,  1997, 
Otter  Tail  Power  Company  tendered  for 
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filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date;  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER97-317»-000| 

Take  notice  that  Central  Illinois 
Public  Service  Company  on  June  18, 
1997,  tendered  for  filing  an  amendment 
in  the  above-referenced  docket. 

Comment  date:  July  22,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  South  Carolina  Electric  and  Gas 
Company 

(Docket  No.  ER97-3281-OO0I 

Take  notice  that  South  Carolina 
Electric  and  Gas  Company  on  June  17, 
1997,  tendered  for  filing  an  amendment 
in  the  above-referenced  docket. 

Comment  date:  July  22,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Madison  Gas  and  Electric  Company 

(Docket  No.  ER97-3387-OO0I 

Take  notice  that  on  June  18,  1997, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with: 

•  CNG  Power  Services  Corporation 

•  Delhi  Energy  Services,  Inc. 

•  Federal  Energy  Sales  Inc. 

•  NESI  Power  Marketing,  Inc. 

•  Sonat  Power  Marketing  L.P. 

•  Upper  Peninsula  Power  Company 

•  Western  Power  Services,  Inc. 

•  WPS  Energy  Services,  Inc. 

MGE  requests  an  effective  date  of 
January  1.  1997. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Entergy  Services,  Inc. 

(Docket  No.  ER97-3388-000! 

Take  notice  that  on  June  24,  1997, 
Entergy  Services.  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas.  Inc.,  Entergy  Gulf  States,  Inc., 
Entergv'  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Short-Term  Market  Rate  Sales 
.Agreement  between  Entergy  Services,  as 
agent  for  the  Entergy  Operating 
Companies,  and  Cajun  Electric  Power 
Cooperative.  Inc.  for  the  sale  of  power 
under  Entergy  Services'  Rate  Schedule 
SP. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


11.  Sierra  Pacific  Power  Company 

[Docket  No.  ER97-3389-000J 

Take  notice  that  on  June  20, 1997, 
Sierra  Pacific  Power  Company  (Sierra), 
tendered  for  filing  Service  Agreements 
(Service  Agreements!  with  the  following 
entities  for  Point-to-Point  Transmission 
Service  under  Sierra's  Open  Access 
Transmission  Tariff  (TariffJ: 

For  Non  Firm  Point-to-Point 
Transmission  Service 

1.  CMS  Marketing,  Services  and  Trading 

2.  Electric  Clearinghouse,  Inc. 

3.  e  prime,  Inc. 

4.  Illinova  Energy  Partners 

5.  Williams  Energy  Services  Company 

For  Short-Term  Firm  Point-to-Point 
Transmission  Service 

6.  Williams  Energy  Services  Company 
Sierra  filed  the  executed  Service 

Agreements  with  the  Commission  in 
compliance  with  Sections  13.4  and  14.4 
of  the  Tariff  and  applicable  Commission 
regulations.  Sierra  also  submitted 
revised  Sheet  No.  148  (Attachment  E)  to 
the  Tariff,  which  is  an  updated  list  of  all 
current  subscribers.  Sierra  requests 
waiver  of  the  Commission's  notice 
requirements  to  permit  and  effective 
date  of  June  23,  1997  for  Attachment  E, 
and  to  allow  the  Service  Agreements  to 
become  effective  according  to  their 
terms. 

Copies  of  this  filing  were  served  upon 
the  Public  Service  Commission  of 
Nevada,  the  Public  Utilities  Commission 
of  California  and  all  interested  parties. 

Comment  date:  July  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER97-3391-0001 

Take  notice  that  on  June  20,  1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing 
executed  Service  Agreements  between 
Virginia  Electric  and  Power  Company 
and  North  American  Energy 
Conservation,  Inc.,  WPS  Energy 
Services,  Inc.,  and  North  Carolina 
Electric  Membership  Corporation  under 
the  Power  Sales  Tariff  to  Eligible 
Purchasers  dated  May  27,  1994,  as 
revised  on  December  31,  1996.  Under 
the  tendered  Service  Agreements 
Virginia  Power  agrees  to  provide 
services  to  North  American  Energy 
Conservation.  Inc.,  WPS  Energy 
Services,  Inc.,  and  North  Carolina 
Electric  Membership  Corporation  under 
the  rates,  terms  and  conditions  of  the 
Power  Sales  Tariff  as  agreed  by  the 
parties  pursuant  to  the  terms  of  the 


applicable  Service  Schedules  included 
in  the  Power  Sales  Tariff. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission,  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER9 7-3 3 9 2-000) 

Take  notice  that  on  June  20,  1997, 
Delmarva  Power  &  Light  Company, 
tendered  for  filing  a  rate  reduction  for 
transmission  service  and  ancillary 
services  for  the  period  July  9,  1996 
through  March  31,  1997,  the  dates 
during  which  its  tariff  was  in  effect. 

Comment  date:  May  5,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER9 7-3 3 9 3-000] 

Take  notice  that  on  June  20,  1997, 
Central  Illinois  Public  Service  Company 
(CIPS),  submitted  for  filing  a  Third 
Amendment,  dated  June  6,  1997,  to  the 
Power  Supply  Agreement,  dated  June 
11,  1987,  as  amended,  between  CIPS 
and  the  Illinois  Municipal  Electric 
Agency  (IMEA),  and  a  Third 
Amendment,  dated  June  6.  1997,  to  the 
Transmission  Services  Agreement, 
dated  June  11,  1987,  as  amended 
between  CIPS  and  IMEA. 

CIPS  requests  an  effective  date  of 
April  1,  1997  for  both  Amendments. 
Accordingly,  CIPS  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
the  Illinois  Municipal  Electric  Agency 
and  the  Illinois  Commerce  Commission. 

Comment  date:  July  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER97-3394-OO0) 

Take  notice  that  on  June  20,  1997, 
Virginia  Electric  and  Power  Company 
(Virginia  Power),  tendered  for  filing  an 
executed  Service  Agreement  with  PECO 
Energy  Company  which  it  had  filed  in 
unexecuted  form  on  May  2,  1997. 

Copies  of  the  filing  were  served  upon 
the  Virginia  State  Corporation 
Commission  and  the  North  Carolina 
Utilities  Commission. 

Comment  date:  July  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 


Federal  Register  /  Vol.  62,  No.  136  /  Wednesday.  July  16,  1997  /  Notices 


3B079 


16.  Central  Louisiana  Electric  Co.,  Inc. 

[Docket  No.  ER97-3395-000) 

Take  notice  that  on  June  20,  1997, 
Central  Louisiana  Electric  Company, 
Inc.,  (CLECO),  tendered  for  filing  a 
service  agreement  under  which  CLECO 
will  provide  non-firm  point-to-point 
transmission  service  to  CMS  Marketing, 
Services  and  Trading  Company  under 
its  point-to-point  transmission  tariff. 

CLECO  states  that  a  copy  of  the  filing 
has  been  served  on  CMS  Marketing, 
Services  and  Trading  Company. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Southern  Indiana  Gas  and  Electric 
Company 

[Docket  No.  ER97-3396-0001 

Take  notice  that  on  June  23,  1997, 
Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
a  Consent  to  Assignment  imder  which 
certain  service  agreements  involving 
Coastal  Electric  Services  Company 
would  be  assigned  to  Engage  Energy  US, 
L.P.  SIGECO  has  requested  waiver  of 
notice  to  allow  the  assignment  of  the 
service  agreements  to  become  effective 
as  of  June  1, 1997. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Montana  Power  Company 

[Docket  No.  ER9 7-3 3 9 7-000) 

Take  notice  that  on  June  20,  1997, 
Montana  Power  Company  (MPC), 
tendered  for  filing  an  unexecuted 
Service  Agreement  under  MFC's  FERC 
Electric  Tariff,  Original  Volume  No.  4 
(Control  Area  Services  Tariff)  pursuant 
to  which  MPC  will  provide  load 
following  services  to  the  Boimeville 
Power  Administration.  MPC  has 
proposed  to  make  the  service  agreement 
effective  on  August  20,  1997. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Engage  Energy  US,  L.P. 

[Docket  No.  ER97-339&-000] 

Take  notice  that  on  June  23,  1997, 
Engage  Energy  US,  L.P.  (Engage), 
tendered  for  filing  its  request  that  the 
Commission  amend  the  Western 
Systems  Power  Pool  (WSPP)  Agreement 
to  reflect  Engage's  name  change  from 
Coastal  Electric  Services  Company,  and, 
pursuant  to  18  CFR  35.3  and  35.11, 
waive  notice  requirements  for  good 
cause  shown.  CESC  requests  an  effective 
date  of  June  1,  1997. 

Copies  of  the  filing  were  served  upon 
the  WSPP  Executive  Committee. 


Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  PECO  Energy  Company 

(Docket  No.  ER97-3399-000] 

Take  notice  that  on  June  23,  1997, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  June  17,  1997, 
writh  Tampa  Electric  Company  (TECO) 
under  PECO's  FERC  Electric  Tariff 
Original  Volume  No.  1  (Tariff).  The 
Service  Agreement  adds  TECO  as  a 
customer  under  the  Tariff. 

PECO  requests  an  effective  date  of 
June  17,  1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  TECO  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Sierra  Pacific  Power  Company 

[Docket  No.  ER97-3593-0001 

Take  notice  that  on  July  2,  1997, 
Sierra  Pacific  Power  Company  (Sierra 
Pacific)  filed,  pursuant  to  Section  29.1 
and  29.5  of  Sierra  Pacific's  open-access 
transmission  tariff  (FERC  Original  Vol. 
No.  3),  a  proposed  unexecuted  Service 
Agreement  for  Network  Integration 
Transmission  Service  to  Truckee 
Donner  Public  Utility  District  (Truckee 
Donner).  Sierra  Pacific  and  Truckee 
Donner  have  been  unable  to  agree  on  the 
terms  of  service  to  be  provided.  Sierra 
Pacific  proposes  an  effective  date  of  July 
5,  1997  for  this  proposed  unexecuted 
Service  Agreement. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  Tampa  Electric  Company 

[Docket  No.  ER97-3400-0001 

Take  notice  that  on  June  23,  1997, 
Tampa  Electric  Company  (Tampa 
Electoic),  tendered  for  filing  a  revised 
Exhibit  A  to  the  Contract  for  Interchange 
Service  between  Tampa  Electric  and 
Florida  Power  Corporation  (FPC).  The 
revised  Exhibit  A  contains  updated 
descriptions  of  the  direct 
intercoimections  between  Tampa 
Electric  and  FPC.  Tampa  Electric 
included  with  the  filing  a  Certificate  of 
Concurrence  executed  by  FPC  in  lieu  of 
an  independent  filing. 

Tampa  Electric  requests  that  the 
revised  Exhibit  A  be  made  effective  on 
July  1,  1997  and,  therefore,  requests 
waiver  of  the  Commission's  notice 
requirement. 


Copies  of  the  filing  have  been  served 
on  FPC  and  the  Florida  Public  Service 
Commission. 

Comment  date:  July  23.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northern  States  Power  Company 
(Minnesota)  and  Northern  Statra  Power 
Company  (Wisconsin) 

(Docket  No.  ER97-3401-000) 

Take  notice  that  on  June  23,  1997, 
Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power 
Company  (Wisconsin)  (collectively 
referred  to  as  NSP),  hereby  submit  an 
Electric  Services  Tariff. 

NSP  requests  this  Tariff  be  made 
effective  July  1,  1997. 

Comment  date:  July  23,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Harold  S.  Hook 

(Docket  No.  Il>-3054-000l 

Take  notice  that  on  June  18,  1997, 
Harold  S.  Hook  (Applicant)  tendered  for 
filing  an  application  under  Section 
305(b)  of  the  Federal  Power  Act  to  hold 
the  following  positions: 

Director — Duke  Energy  Corporation 
Director — Sprint  Corporation 
Director — Cooper  Industries,  Inc. 
Director — The  Chase  Manhattan  Corporation 
Director — The  Chase  Manhattan  Bank 
Director — Texas  Commerce  Bank,  N.A. 

Comment  date:  July  25,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  laecome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary 
(FR  Doc.  97-18721  Filed  7-1^-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM95-9-003] 

Open  Access  Same-time  Information 
System  and  Standards  of  Conduct; 
Notice  of  Extension  of  Time  for  Filing 
of  Revised  Oasis  Standards  and 
Protocols  Docun>ent  and  for  Submittal 
of  a  Report  on  Oasis  Phase  II 
Requirements 

July  11. 1997. 

On  June  27,  1997,  the  OASIS  How 
Working  Group  (How  Group)  filed  a 
letter  requesting  that  the  Commission 
extend  the  due  date  for  submittal  of  a 
revised  OASIS  Standards  and  Protocols 
document.^ 

Specifically,  the  How  Group  requests 
that  we  extend  the  due  date  for  the 
revised  OASIS  Standards  and  Protocols 
document  ft-om  June  30,  1997  to  July  9, 
1997  for  submittal  of  a  discussion  draft, 
with  submittal  of  the  final  document  on 
or  before  August  15,  1997.  The  How 
Groups  letter  states  that  this  extension 
is  necessary  because,  despite  diligent 
efforts,  it  has  been  unable  to  meet  the 
June  30.  1997  due  date.  The  How 
Group's  letter  argues  that  submittal  of 
the  draft  report  on  July  9,  1997  will 
allow  a  presentation  by  the  How  Group 
at  the  Commissions  July  18,  1997 
Technical  Conference  ^  on  major 
changes  being  proposed  to  the 
Standards  and  Protocols  document, 
with  completion  of  the  final  document 
to  follow.^ 

The  How  Group  also  requests  that  we 
extend  the  due  date  for  submittal  of  a 
report  on  OASIS  Phase  II  requirements 
from  August  4,  1997  until  September  19, 
1997.  The  How  Group  reports  that  the 
industry  has  focused  substantial 
resources  on  preparing  a  revised  OASIS 
Phase  I  Standards  and  Protocols 
document  and  has  not  made  substantial 
progress  in  defining  the  scope  of  OASIS 
Phase  II  requirements.  The  proposed 
extended  due  date  would  allow  the  How 
Group,  the  North  American  Electric 
Reliabilitv  Council,  and  others  to  make 


'  The  same  letter  also  contains  a  request  for 
clarification  of  the  Commission's  requirements  on 
masking  the  identities  of  parties  to  transactions  and 
proposes  interim  steps  to  implement  on-line  price 
negotiation  and  disclosure  of  discounts  during 
OASIS  Phase  I.  These  requests  will  be  addressed  in 
a  separate  notice. 

'  See  Open  .Access  Same-time  Information  System 
and  Standards  of  Conduct.  Notice  of  Technical 
Conference  and  Clarification  of  Procedures  for 
Developing  Scheduling  Requirements,  79  FERC 
1  61.377  (June  25.  1997). 

'  We  note  that,  consistent  with  its  proposal,  the 
How  Group  submitted  a  draft  revised  Standards  and 
Protocols  document  on  ]uly  9, 1997. 


presentations  on  this  subject  at  the  July 
18, 1997  Technical  Conference  outlining 
proposals  for  OASIS  Phase  II  and  would 
allow  the  How  Group  to  complete  a 
report  (including  a  proposed  scope, 
implementation  plan,  and  schedule  for 
OASIS  Phase  11)  by  September  19,  1997. 

After  consideration  of  the  How 
Group's  letter,  the  requested  extensions 
of  time  for  filing  are  hereby  granted. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18722  Filed  7-15-97;  8:45  am) 
BILUNG  COOE  6717-01-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5858-7] 

New  York  State  Prohibition  on  Marine 
Discharges  of  Vessel  Sewage;  Receipt 
of  Petition  and  Tentative  Determination 

Notice  is  hereby  given  that  a  petition 
was  received  from  the  State  of  New 
York  on  J\me  12, 1996,  requesting  a 
determination  by  the  Regional 
Administrator,  Environmental 
Protection  Agency  (EPA),  pursuant  to 
section  312(fl  of  Public  Law  92-500,  as 
amended  by  Public  Law  95-217  and 
Public  Law  100-4,  (the  Clean  Water 
Act),  that  adequate  facilities  for  the  safe 
and  sanitary  removal  and  treatment  of 
sewage  from  all  vessels  are  reasonably 
available  for  the  coastal  waters  of 
Mamaroneck  Harbor,  Village  of 
Mamaroneck,  County  of  Westchester, 
State  of  New  York. 

This  petition  was  made  by  the  New 
York  State  Department  of 
Environmental  Conservation  (NYSDEC) 
in  cooperation  with  the  Village  of 
Mamaroneck.  Upon  receipt  of  an 
affirmative  determination  in  response  to 
this  petition,  NYSDEC  would 
completely  prohibit  the  discharge  of 
sewage,  whether  treated  or  not,  from 
any  vessel  in  Mamaroneck  Harbor  in 
accordance  with  section  312(f)(3)  of  the 
Clean  Water  Act  and  40  CFR  140.4(a). 

The  Village  of  Mamaroneck  is  located 
in  Long  Island  Sound.  Mamaroneck 
Harbor  encompasses  numerous 
wetlands,  marshes  and  mud  fiats 
including  Guion  Creek,  Otter  Creek,  Salt 
Creek  and  Van  Amringe  Mill  Pond.  The 
proposed  No-Discharge  Zone  would 
include  waters  not  indexed  lying 
northerly  of  a  line  drawn  in  a 
northeasterly  direction  from  the 
southern  tip  of  the  sea  wall  at  Orienta 
Point  near  the  Orienta  Yacht  Club  at  the 
foot  of  Rushmore  Avenue  in 
Mamaroneck,  to  a  point  on  the 
mainland  immediately  north  of  Spike 
Island  at  the  intersection  of  the 


shoreline  and  the  extension  of  the  line 
to  the  center  gable  of  large  stone  and 
stucco  residence  at  No.  6  Shore  Road  in 
the  Greenhaven  section  within  the  City 
of  Rye. 

Information  submitted  by  the  State  of 
New  York  and  the  Village  of 
Mamaroneck  states  that  there  are  three 
existing  pump-out  facilities  available  to 
service  vessels  which  use  Maimaroneck 
Harbor,  and  one  additional  facility 
proposed  for  construction.  One  facility 
is  owned  and  operated  by  the 
Mamaroneck  Municipal  Marina.  This 
facility  is  open  continuously  and 
charges  no  fee  for  pump-out  services.  It 
can  service  vessels  up  to  80  feet  in 
length  with  up  to  a  8  foot  draft  based  on 
the  mean  low  water  depth.  A  second 
unit  is  planned  at  this  facility  with  the 
same  operating  schedule. 

The  other  facilities  are  privately 
owned  and  charge  no  fee  for  pump-out 
services  to  patrons.  They  are  located  at 
Nichols  Boat  Yard  and  Boston  Post  Road 
Boat  Yard.  Operating  hours  for  Nichols 
Boat  Yard  pump-out  are  9  a.m.  to  5  p.m. 
hours,  Monday  through  Friday  and  by 
appointment  on  the  weekend.  It  can 
service  vessels  up  to  40  feet  in  length 
with  up  to  a  6  foot  draft  based  on  the 
mean  low  water  depth.  The  other 
facility  is  located  at  the  Boston  Post 
Road  Boat  Yard  and  operates  from  8:30 
a.m.  to  4:30  p.m.  Monday  through 
Friday.  Length  and  draft  restrictions  are 
50  feet  and  5.1  feet  based  on  mean  low 
water  depth.  Within  seven  nautical 
miles  of  Mamaroneck  Harbor  are  five 
other  locations  that  provide  pump-out 
facilities. 

Vessel  waste  generated  from  the 
pump-out  facilities  in  Mamaroneck 
Harbor  is  disposed  of  in  the  Village  of 
Mamaroneck  Waste  Water  Treatment 
Plant.  This  plant  operates  under  a  State 
Pollutant  Discharge  Elimination  System 
(SPDES)  permit  issued  by  the  New  York 
State  Department  of  Environmental 
Conservation. 

According  to  the  State's  petition,  the 
maximum  daily  vessel  population  for 
the  waters  of  Mamaroneck  Harbor  is 
approximately  1160  vessels.  This 
estimate  is  based  on  summer  weekend/ 
holiday  levels  of  usage  and  includes 
1040  vessels  berthed  in  marinas  of 
Mamaroneck  Harbor  and  less  than  120 
transient  vessels  in  Mamaroneck 
Harbor. 

The  EPA  hereby  makes  a  tentative 
affirmative  determination  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
Mamaroneck  Harbor  in  the  Village  of 
Mamaroneck,  New  York.  A  final 
determination  on  this  matter  will  be 
made  following  the  30  day  period  for 
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public  comment  and  will  result  in  a 
New  York  State  prohibition  of  any 
sewage  discharges  from  vessels  in 
Mamaroneck  Harbor. 

Comments  and  views  regarding  this 
petition  and  EPA's  tentative 
determination  may  be  filed  on  or  before 
August  15.  1997.  Comments  or  requests 
for  information  or  copies  of  the 
applicant's  petition  should  be  addressed 
to  Walter  E.  Andrews,  U.S. 
Environmental  Protection  Agency, 
Region  11,  Water  Programs  Branch,  290 
Broadway,  24th  Floor.  New  York.  New 
York.  10007-1866.  Telephone:  (212) 
637-3880. 

Dated:  March  19, 1997. 
Jeanne  Fox, 

Regional  Administrator. 
[FR  Doc.  97-18712  Filed  7-15-97;  8:45  am] 
BILUNQ  COOE  6SaO-«0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-340113;  FRL  5728-3] 

Notice  Of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  section 
6(0(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdraMm, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  January  12,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  Hollins,  Office  of 
Pesticide  I^rograms  (7502C), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington.  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Rm  216.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollin8.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Introduction 

Section  6(f)(1)  of  FIFRA,  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 


request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

n.  Intent  to  Delete  Uses 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  the  six  pesticide 
registrations  listed  in  the  following 
Table  1.  These  registrations  are  listed  by 
registration  number,  product  names, 
active  ingredients  and  the  specific  uses 
deleted.  Users  of  these  products  who 
desire  continued  use  on  crops  or  sites 
being  deleted  should  contact  the 
applicable  registrant  before  January  12, 
1998  to  discuss  withdrawal  of  the 
applications  for  amendment.  This  180- 
day  period  will  also  permit  interested 
members  of  the  public  to  intercede  with 
registrants  prior  to  the  Agency  approval 
of  the  deletion.  Note:  Registration 
number  preceded  by  "  indicate  a  30- 
day  comment  period. 


Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


EPA  Reg  No. 


004787-00027* 


008764-00016 
009404-00002 


011685-00021 
011686-00015 


Product  Name 


Chlorpyrifos  Technical 


Freshgard  5 

50%    Malathion    EmulsifiaWe    Con- 
centrate 


Ronox  MCPA  Low  Volatile  Herbicide 
Technical  MCPA  ICE 


Active  Ingredient 


Chtorpyrifos 


Sodium  o-phertytphenate 
Matathion 


MCPA,  2-ethylhexyl  ester 
MCPA,  2-«thylhexyl  ester 


Delete  From  Label 


Pest  Control  Indoors  (Indoor):  Indoor  broad- 
cast use;  total  release  loggers  tor  indoor 
residential  and  nonresidential  (except  green- 
house) use;  coating  products  intended  for 
large  indoor  surface  areas  such  as  floors, 
walls,  and  ceilings  inside  residental  dwell- 
ings, offices,  schools,  or  health  institutions 
induding,  t>ut  not  limiled  to,  houses,  apart- 
ments nursing  homes  and  patient  rooms  in 
hospitals.  Pets  and  Domestic  Animals  (In- 
door): Animal  dips,  sprays,  shampoos, 
dusts.  Aquatic  Uses  (Aquatic  Food  Crop) 
(Aquatic  Non-  Food):  Any  aquatic  use,  in- 
cludir>g  mosquito  lar/icide.  Pest  Control  In- 
doors or  Outdoors  (Domestic  Indoor  or  Out- 
door): Paint  additives;  application  m  sewer 
manholes  m  California 

Apples 

Inside  dwellings,  homes,  dames  4  food  proc- 
essing plants,  dogs  &  cats,  livestock  (beef 
cattle,  goats,  dairy  animals,  swine),  stored 
gram,  field  &  garden  seeds  4  peanuts,  pea- 
nut storage  bins,  plums,  prunes,  mushroom 
houses 

Rice 

Rice  and  peas 
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Table  i  .  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide 

Registrations — Continued 


EPA  Reg  No. 

Product  Name 

Active  Ingredient 

Delete  From  Label 

019713-00217 

Drexel  Malathion  SEC 

Malathion 

Greenhouse  use  (cucumbers,  endive,  lettuce, 
radish,  tomatoes  &  watercress),  almonds, 
plums,  prunes,  filberts,  peanuts,  safttower, 
sorghum,   soybeans,   sugarbeets,   tobacco, 
stored  almonds,  stored  peanuts,  norv  medi- 
cated    cattle     feed     concentrate     blocks, 
bagged    citrus    pulp,    warehouses,    stored 
grains  and  field  or  garden  seeds,  fly  &  mos- 
quito (in  and  around  buildings  which  house 
domestic  animals,  around  yards,  homes  & 
meat  and  food  processing  plants),  mosquito 
larvae  control,  livestock  (hogs,  sheep,  goats, 
horses,  cattle,  poultry),  domestic  pets,  in 
and  around  the  home,  lawns,  fruit  and  vege- 
table dumps,  food  handling  establishments 

Note:  Registration  number  preceded  by  "  indicate  a  30-day  comment  period. 

The  following  Table   2   includes  the  names  and  addresses  of  record  for  all  registrants  of  the  products  in  Table 
1.  in  sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Requesting  Amenombhts  to  Delete  Uses  in  Certain  Pesticide  Reqistratkdns 


Com- 
pany No. 


Company  Name  and  Address 


004787 
008464 
009404 

011685 
019713 


Cheminova.  Inc..  Oak  Hill  Park,  1700  Route  23.  Suite  210,  Wayne,  Hi  07470. 
FMC  Corporation,  Citrus  Systems  Diviskjn,  1540  Unden  SL,  Riverside,  CA  92507 
Sunniland  Corporation,  P.O.  Box  8100,  Sanford.  FL  32771. 
Nufarm  Amencas,  Inc.,  1009-D  West  St.,  Martens  Dr..  St.  Joseph,  MO  64506. 
Drexel  Chemical  Co..  P.O.  Box  13327.  1700  Channel  Ave.,  Memphis,  TN  38113. 


m.  Existing  Stocks  Provisions 

The  Agency  has  authorized  registrants 
to  sell  or  distribute  product  under  the 
previously  approved  labeling  for  a 
period  of  18  months  after  approval  of 
the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

List  of  Subiects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  June  23.  1997. 

Linda  A.  Travers, 

Director,  Information  Resources  Services 
Division,  Office  of  Pesticide  Programs. 

[FR  Doc  97-18255  Filed  7-15-97;  8:45  am] 

BiUMQ  COOE  a860-6O-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64035;  FRL  5730-5] 

Notice  Of  Receipt  of  Requests  for 
Amendments  to  Revise  Ethylene  Oxide 
Labels 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  is  issuing  a  notice  of 
receipt  of  requests  for  amendment  to 
terminate  uses  by  registrants  of  products 
containing  the  active  ingredient 
ethylene  oxide  under  section  6(f)(1)  of 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
The  requests  seek  amendment  of 
affected  ethylene  oxide  (EtO) 
registration  and  product  labels  to 
terminate  the  uses  covered  by  the  term 
"other  inanimate  objects"  on  product 
labels.  The  registrants'  submissions  also 
request  extension  of  worker  protection 
requirements  to  all  workplaces  where 
EtO  is  used  and  improvement  of 
precautionary  statements  to  assure 
acoiracy  and  consistency.  These  label 
modifications  relate  to  resolution  of  the 
special  review  of  EtO. 

DATES:  Public  comment  on  this  notice, 
in  order  to  be  considered,  must  be 
received  by  August  15,  1997.  Unless 
EPA  publishes  a  notice  in  the  Federal 
Register  modifying  this  notice.  EPA  will 
approve  these  use  terminations  and 
niake  them  effective  on  July  31,  1997. 
The  other  label  modifications  have  been 
accepted  and  will  be  implemented  by 
July  31,  1997. 

ADDRESSES:  By  mail,  submit  comments 
to  the  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 


and  Services  Division  (7506C),  Office  of 
Pesticide  Programs,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person, 
deliver  comments  to  Rm.  1132,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  under  Unit  FV  of  this 
document.  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Lisa  Nisenson,  Special  Review 
Branch,  Special  Review  and 
Reregistration  Division  (7508W), 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number  and 
e-mail:  Special  Review  Branch,  3rd 
floor,  2800  Crystal  Drive,  Arlington,  VA, 
(703)  308-8031;  e-mail: 
nisenson.  lisa@epamail  .epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  cancelled  or 
amended  to  terminate  one  or  more  uses. 
The  Act  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
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a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  and  provide  for 
a  30-day  public  comment  period. 
Thereafter,  the  Administrator  of  EPA 
may  approve  such  a  request,  unless  the 
Administrator  determines,  in  the  case  of 
a  pesticide  that  is  registered  for  a  minor 
agricultural  use,  that  the  cancellation  or 
termination  of  uses  would  adversely 
affect  the  availability  of  the  pesticide  for 
use.  If  such  a  determination  is  made, 
unless  certain  exceptions  apply,  the 
Administrator  may  not  approve  or  reject 
a  request  until  180  days  have  passed 
from  the  date  of  publication  in  the 
Federal  Register  of  the  notice  of  receipt. 
The  Administrator  may  waive  the  180- 
day  period  upon  request  of  the 
registrant. 

n.  Background 

EtO  was  registered  under  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA)  in  1957  as  a  sterilizing  gas 
for  medical,  surgical  and  dental 
supplies  and  equipment.  EPA  initiated 
a  Special  Review  of  EtO  in  1978  based 
on  worker  risk  from  the  reproductive 
toxicity  and  mutagenic  effects  of  EtO. 
The  carcinogenic  effects  of  EtO  became 
known  in  the  early  1980's.  Since 
initiation  of  the  Special  Review,  product 
labels  have  been  revised  on  several 
occasions  in  order  to  reduce  worker 
exposures  to  EtO.  The  most  important 
changes  came  in  eliminating  the  uses 
that  posed  the  greatest  exposure,  such  as 
the  fumigation  of  railcars  or  the 
disinfection  of  warehouses.  In  addition, 
labels  were  amended  to  specify  that  EtO 


could  be  used  only  in  non-portable  gas- 
tight  chambers  designed  for  use  with 
EtO,  and  to  add  hazard  warnings  and 
other  precautionary  labeling  consistent 
with  signs  and  other  warnings  that 
OSHA  required  in  the  workplace. 

On  March  26,  1996,  the  two  main 
registrants  of  EtO,  AlliedSignal  Inc.  and 
ARC  Chemical  Division  (hereafter 
referred  to  as  ARC),  agreed  to  amend 
their  labels  to  restrict  further  the  types 
of  items  that  can  be  treated  with  EtO  by 
revising  the  directions  for  use  on  non- 
medical items  to  delete  the  general  term 
"other  inanimate  objects"  and  to  specify 
instead  tiiat  EtO  may  be  used  on 
irreplaceable  materials  such  as  library 
items.  The  March,  1996  label 
amendment  agreement  also  standardizes 
the  hazard  warnings  that  appear  on  EtO 
product  labels  and  ensure  that  all  EtO 
product  labels  specify  that  EtO  is  to  be 
used  only  in  non-portable  gas-tight 
chambers  designed  for  use  with  EtO.  In 
addition,  EPA  required  labels  to  extend 
the  OSHA  occupational  standard  for 
EtO  to  all  workplaces  which  use  EtO. 
EPA  has  worked  with  the  pesticide  lead 
agencies  to  develop  a  compliance 
monitoring  plan  to  assure  that  the  risk 
mitigation  measures  are  in  place.  On 
December  23,  1996,  EPA  sent  a  letter  to 
formulators  who  use  AlliedSignal  and 
ARC'S  products  informing  them  of  the 
required  label  changes.  These 
formulators  have  submitted  draft  labels 
for  review.  All  EtO  labels  are  scheduled 
to  bear  the  revised  labeling  by  July  31 . 
1997.  As  part  of  the  March  26,  1996 
meeting,  EPA  specified  these  label 


modifications  work  towards  resolving 
the  EtO  Special  Review 

EPA  is  aware  of  several  letters 
commenting  on  the  elimination  of  the 
use  of  EtO  to  fumigate  beehives  to 
control  American  foulbrood  disease. 
Only  2  states  have  FIFRA  24(c) 
registrations  which  specifically  allow 
fumigation  of  beehives.  Other  states 
were  fumigating  beekeeping  equipment 
imder  the  "other  inanimate  objects" 
provision  on  EtO  labels.  EPA  intends  to 
examine  the  information  concerning  the 
use  of  EtO  to  control  American 
foulbrood  disease,  including  the 
information  submitted  in  the  recent 
letters,  as  well  as  the  effect  of  these 
requests  by  the  registrants  to  delete  uses 
in  determining  what  further  steps  may 
be  warranted  in  the  EtO  Special  Review. 
EPA's  position  is  that  any  use  of  EtO  to 
fumigation  beehives  should  be  under  a 
label  specifically  allowing  such  use,  and 
not  under  "other  inanimate  objects." 

HI.  Intent  to  Modify  Labels  and 
Terminate  Use(s) 

This  notice  announces  receipt  of  the 
EtO  registrants'  requests  to  terminate 
EtO  uses  and  provides  notice  of  EPAs 
intent  to  accept  those  requests.  The 
registrations  for  which  the  registrants 
have  requested  use  terminations  are 
listed  in  the  following  table.  Note  that 
registrants  have  requested,  and  EPA  has 
accepted,  that  the  180-day  comment 
period  be  waived.  The  other  label 
modifications  have  been  accepted  and 
will  be  implemented  by  July  31,  1997. 


TABLE  1 .  —  ETHYLENE  OXIDE  REGISTRATIONS  WITH  REQUESTS  FOR  AMENDMENTS  TO  TERMINATE  USES 


.Company  Number 

Company  Name 

Products  Affected 

036736 

ARC  Chemical  Corporation 

36736-1,  36736-2,  36736-3,  36736-1,  36736-5,  36736-6,  36736-7 

•                  067470 

AlliedSignal  Inc. 

67470-1,  67470-2,  67470-3,  67470^,  67470-5,  67470-6,  67470- 
7,  67470-6,  67470-9 

10330 

Praxair  Inc. 

10330-16,  10330-21  10330-17,  10330-18,  10330-22,  10330-19 

Note:  Sterls  Corp.,  3M,  Pennsylvania  Engineering  Co.,  and  Andersen  Sterilizers  Inc.  also  have  EtO  registered  products,  however,  their  lat>els 
do  not  provide  lor  use  on  "other  inanimate  objects." 


IV.  Public  Comment  Procedures 

EPA  invites  interested  persons  to 
submit  Vkrritten  comments  in  response  to 
this  notice  of  receipt  of  requests  to 
terminate  use(s).  Comments,  to  be 
considered,  must  be  received  by  August 
15,  1997.  Comments  must  bear  a 
notation  indicating  the  document 
control  number.  Three  copies  of  the 
comments  should  be  submitted  to  either 
location  listed  under  "ADDRESSES"  at 
the  beginning  of  this  notice. 

Information  submitted  as  a  comment 
concerning  this  notice  may  be  claimed 
confidential  by  marking  any  or  all  of 


that  information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
provided  by  the  submitter  for  inclusion 
in  the  public  record.  Information  not 
marked  confidential  may  be  disclosed 
publicly  by  EPA  without  prior  notice. 
All  written  comments  will  be  available 
for  public  inspection  in  Rm.  1132,  at  the 
address  given  above,  from  8:30  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  holidays. 


V.  Public  Record 

The  official  record  for  this  notice,  as 
well  as  the  public  version,  has  been 
established  for  this  notice  under  docket 
number  J640351  (including  comments 
and  data  submitted  electronically  as 
described  below).  A  public  version  of 
this  record,  including  printed,  paper 
versions  of  electronic  comments,  which 
does  not  include  any  information 
claimed  as  CBI,  is  available  for 
inspection  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  notice  record  is 
the  paper  record  maintained  at  the 
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address  in  "ADDRESSES"  at  the 
beginning  of  this  document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 
opp-Docket@epamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  number  |OPP-64035l. 
Electronic  comments  on  this  notice  may 
be  filed  online  at  many  Federal 
Depository  Libraries. 

VI.  Existing  Stocks 

For  the  purposes  of  this  notice, 
existing  stocks  will  be  defined  as  those 
stocks  of  EtO  products  which  do  not 
bear  the  revised  labeling  (i.e.  those 
stocks  bearing  the  term  "other 
inanimate  objects")  that  were  packaged, 
labeled,  and/or  released  for  shipment 
prior  to  July  31,  1997.  After  July,  31. 
1997,  EtO  registrants  may  not  sell  or 
distribute  existing  stocks  of  EtO 
products  which  bear  the  terminated 
uses.  Dealers  and  distributors  may  sell 
quantities  of  EtO  products  bearing  the 
terminated  use(s)  to  end  users  until 
such  stocks  are  exhausted.  End  users 
may  use  existing  stocks  until  such 
stocks  are  exhausted. 


Vn.  Proposed  Use  Termination  Order 

The  registrants'  request  for  use 
termination  will  be  accepted  and  will 
take  effect  on  July  31. 1997  subject  to 
the  above-noted  existing  stocks 
provision,  unless  EPA  publishes  a 
notice  in  the  Federal  Register  modifying 
this  proposed  order. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  July  3, 1997. 

Lois  A.  Rossi, 

Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[PR  Doc.  97-18404  Filed  7-15-97;  8:45  am] 

BJLUNG  CODE  S560-«0-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-66242;  FRL  5729-7] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(fJ(l)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended.  EPA  is  issuing  a  notice  of 
receipt  of  requests  by  registrants  to 


voluntarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
January  12,  1998,  orders  will  be  issued 
cancelling  all  of  these  registrations. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency.  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  for  commercial  courier, 
delivery,  telephone  number  and  e-mail: 
Rm.  216,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Highway,  Arlington,  VA,  (703) 
305-5761;  e-mail: 
hollins.james@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Introduction 

Section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide  and  Rodenticide 
Act  (FIFRA),  as  amended,  provides  that 
a  pesticide  registrant  may.  at  any  time, 
request  that  any  of  its  pesticide 
registrations  be  cancelled.  The  Act 
further  provides  that  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register  before  acting  on 
the  request. 

n.  Intent  to  Cancel 

This  Notice  armounces  receipt  by  the 
Agency  of  requests  to  cancel  some  64 
pesticide  products  registered  under 
section  3  or  24(c)  of  FIFRA.  These 
registrations  are  listed  in  sequence  by 
registration  number  (or  company 
number  and  24(c)  number)  in  the 
following  Table  1 . 


Table  1 .  —  Registrations  With  Pending  Requests  for  Cancellation 


Registration  No. 

Product  Name 

Chemical  Name 

000100-00495 

Caparol  &  MSMA  with  Surfactant  Herbi- 
cide 

Monosodium  acid  methanearsonate 

• 
2,4-Bis(isof)fopylamino)-6-(methylthio)-s-triazine 

000100-00757 

Caparol  Accu-Pak 

2.4-8is(isopropylamino)-6-(methylthlo)-s-tnazlne 

000100-00853 

Pentac  WP  Miticide 

Decachlorobis(2,4-cyclopentadlene-1-yl) 

000100-00854 

Pentac  Technical 

Decachlorobis(2,4-cyclopentadiene-1-yl) 

000100-00855 

Pentac  Aquaflow  Mrticide 

Decachlorobis(2,4-cyclopentadiene-1-yl) 

000100-00856 

Pentac  Mrticide  Mist 

Decachlorot)is(2,4-cyclopentadlene-1-yl) 

000100-00859 

Pentac  Mrticide  Mist  Concentrate 

DecachlorobJs(2,4-cyclopentadiene-1  -yl) 

000100  OR-93-0006 

D.Z.N.  Diazinon  14G 

O.O-Diethyl  0-(2-isopropyl-6-methyl-4-pyrimidinyl)phosphofDthioate 

000168-Oa330 

Wasco  Brand  Sanrtal  Rinse 

Alkyf  dimethyl  benzyl  ammonium  chloride  •(60%Ci4,  30%Ci6,  5%Cig, 

5%C„) 

Alkyl*   dimethyl  ethylbenzyl   ammonium  chloride  •(50%Ci2,   30%C|4. 
17%Ci6,  3%Ci8) 

000279  TX-93-00 12 

Command  4EC 

2-(2-Chlorophenyl)methyl-4.4-dimethyl-3-isoxazolidinone 

000303-00227 

Di-Cfobe  NN 

2-BenzyM-chlorophenol 

4-ter1-Amylphenol 

o-Phenylphenol 

000352  TX-92-001 7 

Du  Pont  "Vydate"  L  Insecticide/Nematlcide 

Oxamimidic  acid,  W,N'-dlmethyl-W-<(methylcart)amoyl)oxy)-1-thio-methyl 
ester 
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TABLE  1 .  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 


000352  WA-83-O008 

000352  WA-84-0023 

000352  WA-89-0024 

000400  OR-91 -0005 

000400  OR-d5-O003 
000499-00154 

00C49»-00169 
000499-00205 


000499-00237 
00049»-00241 

000499-00268 
000499-00275 


000499-00281 


000499-00295 


000499-00297 

000499-00298 
000499-00359 


002935  ID-a7-0012 

002935  ID-92-0007 

002935  MT-92-0004 

002935  NV-7&-0004 

002935  OR-92-001 2 

002935  TX-91-0009 

002935  WA-92-001 6 

003125-00007 

003125-00076 

003125-00151 

003125-00405 

005813-00032 

007969-00117 


Product  Name 


Vydate  L  Insecticide  Nematiode 

Vydate  L  Insecticide  Nematiode 

Vydate  L  Insecticide  Nematidde 

Tenraguard  50W 

Casoron  4G 

Whitmire  PT  575  Pyrethmm 


Whitmire     PT     550     Resmethnn     Insect 
Fogger 

Whitmire  PT  555 


Whitmire  PT  271 

Whitmire  PT  1 20  Sumlthrin  Aerosol  Gener- 
ator 

Whitmire  Regulator  PT  430 

Whitmire  PT  265a  Knox-Out  Plus  11 


Whitmire  PT  265  PC  Plus  Synergized  Py- 
rethrtn 


Whitmire  PT  567 


Whitmire  PT  122  Sumithrin 

Whitmire  Avert  PT  300A  Pressurized  Bait 
P/P  Restdual  Ant  +  Roach  Spray  No.  2 


Wilbur-Ellis  Methyl  Parathion  5  Spray 
Wilbur-Ellis  Methyl  Parathion  5  Spray 
Wilbur-Ellis  Methyl  Parathion  5  Spray 
Red-Top  Methyl  Parathion  5  Spray 
Wilbur-Ellis  Methyl  Parathion  5  Spray 
Methyl  Parathion  4  Spray 
Wilbur-Ellis  Methyl  Parathion  5  Spray 
Oipterex  Sugar  Bait  Insecticide 
Dylox  5%  Granular 
Dipterex  Roach  Bait  Insecticide 
Goib  Control  5% 
Pine  Det  Pine  Odor  Disinfectant 

MCPP-LV  Technical  Ester 


Chemtcai  Name 


Oxamimidic  acid,  V,V-dimethyl-N-',(methylcart)amoyf)oxy>-1-ttiio-fnethyl 
ester 

Oxamimidtc  acid,  W,A/'-dimethyl-AiH(fT'ethylcaft)amoyl)oxy>-l-ttwo-methyi 
ester 

Oxamimidic  add,  W,Ar-dimethy»-AH(niethylcart)arT>oynoxy>-1-tt>icHnelhyl 
ester 

1-<1-((4-Chlofo-2-(tnfluoromethyl)phenyl)imino>-2-pfDpoxyethyl)-1H^mid- 
azole 

2,6-Dichlorot)enzonitrile 

(Butytcart)rtyl)(6-propytpiperony1)   ether  80%  and   related  compounds 
20% 

Pyrethrins 

(5-Benzyl-3-turyt)methyl  2^-dirT»ethyl-3-(2- 

methylpropenyl)cyclopropanecart)oxylate 

2-MethyM-oxo-3-(2-propenyl>-2-cyclopenten-1-yt  rf-«rarjs-2.2-dimethyl- 

(Butylcart)(tyl)(6-propylp*peronyl)   ether  80%   and   related   compounds 
20% 

O.OOiethyl  (X3,5,6-tnchloro-2-pyndyl)phosphorothtoate 

(3-Phenoxyphenyl)  methyl        d-as        and        frans*2.2-dimethyl-3-{2- 
methylpropenyl)cyclopro 

Ethyl  2-(pi)henoxyphenoxy)ethyl  cartamate 

O.O-Diethyl  0^2-isopropyl-6-methyl-4-pynmldinyl)phosphorothioate 

(Butytcart)rtyl)(6-propy1piperonyl)   ett>ef   80%   and   related   compounds 
20% 

Pyrethrins 

0,0-Dtethyl  0^2-isopropyt-6-methyl-4-pyrimidinyl)phosphorothioate 

(Buty»cart)ityl)(6-propylpipen3nyl)   ether   80%  and   related   cxjmpounds 
20% 

Pyrethnns 

N-Octy\  btcycloheptene  dtcarboximide 

(ButylcartMtyl)(6-propylptperonyl)   ether   80%  and   related   compounds 
20% 

Pyrethnns 

(3-Phenoxyphenyl)methyl         d-as        and         trans'2.2-dimethy^3-(2- 
methylpropenyl)cydopro 

Avermectin  B1 

O,  O-Diethyl  0-(3,5,6-trichloro-2-pyridyl)phosphorothtoate 

(5-Benzyl-3-»ury1)  methyl  2^-dimethyl-3-(2- 

methylpropenyl)cyclopropanecartx)xylate 

0,0-Dimethy1  O-p-nitrophenyl  phosphorothioate 

0,0-Dimethyl  O-p-nitrophenyl  phosphorothioate 

O.O-Dimethyt  O^nitrophenyl  phosphorothioate 

O.O-Dimethyt  O^nrtrophenyl  phosphorothioate 

O.O-Oimethyl  O-p-nitrophenyl  phosphorothioate 

O.O^methyl  O^mitrophenyl  phosphorothioate 

O.O-Dimethyt  O^Miitrophenyl  phosphorothioate 

Dimethyl  (2,2.2-tnchloro-1-hydroxyethyl)phosphonate 

Dimethyl  (2,2.2-tnchloro-1  -hydroxyethyl)phosphonate 

Dimethyl  (2,2.2-trichloro-1-hydroxyethyl)phosphonate 

Dimethyl  (2.2,2-trichloro-1  -hydroxyethyl)phosphonate 

2-Benzyt-4-chlorophenol 

Pine  oil 

Isooctyl  2-(2-methyl-4-chlorophenoxy)propionate 
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Table  1 .  —  Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  No. 

Product  Name 

Chemical  Name 

00919&-00100 

The  Andersons  Tee  Time  Insecticide  with 
Dylox 

Prokil  Methyl  Parathion  4 

Dimethyl  (2,2,2-trichloro-1  -hydroxyethyl)phosphonate 

01016^-00002 

O.ODimethyl  O-p-nitrophenyl  phosphorothioate 

010163-00007  1  Prokil  Methyl  Parathion  5 

0,0-Dimethyl  O-p-mtrophenyl  phosphorothioate 

010163-00073 

Gowan  Methyl  Parathion  7.5 

O.ODimethyl  O-p-nitrophenyl  phosphorothioate 

010163-00118 

Gowan  Methyl  Parathion  SEC 

0,0-Dimethyl  0-p-nitrophenyl  phosphorothioate 

01016^-00121 

Gowan  Methyl  Parathion  4E 

O.O-Dimethyl  O-p-nitrophenyl  phosphorothkiate                     , 

010163-00162 

Ketokil  No.  52 

O.O-Dimethyl  O-p-nitrophenyt  phosphorothioate 
Cyclopropanecarboxylic  acid.  3-(2.2-dichloroethenyl)-2.2-dimethyl- 

010163-00178 

Prokil  Ethyl-Methyl  Parathion  6-3 

O.O-Dimethyl  O-p-nitrophenyl  phosphorothioate 
O.O-Diethyl  O-p-nitrophenyt  phosphorothioate 

010163  AZ-86-00 11 

Gowan  Methyl  Parathion  7.5 

O.O-Dimethyl  O-p-nitrophenyl  phosphorothioate    ■ 

010163  AZ-«8-0027 

Gowan  Methyl  Parathion  7.5 

O.O-Dimethyl  Oi>nitrophenyl  phosphorothioate 

010163  MT-93-0002 

Gowan  Methyl  Parathion  5 

O.O-Dimethyl  O-p-nitrophenyl  phosphorothioate 

010370-00189 

Lindane  12  1/2%  Concentrate 

Lindane  (Gamma  isomer  of  benzene  hexachlohde)  (99%  pure  gamma 
isomer) 

010370-00191 

20%  Lindane  Concentrate 

Lindane  (Gamma  isomer  of  benzene  hexachloride)  (99%  pure  gamma 
isomer) 

034704-00703 

Clean  Crop  Linuron4l  Herbkade 

3-(3.4-Dichlorophenyl)-1  -methoxy-1  -methylurea 

050634  OR-95-0028 

Bravo  720 

Tetrachloroisophthatonitrile 

061036WA-97-0011 

Captan  50-WP 

c«s-W-Trichtoromethylthio-4-cyclohexene-1,2-dicartX)ximide 

062719-00203 

BAG  Multi-Purpose  InsedrckJe  S.E.C. 

Aliphatic  petroleum  hydrocartx>ns 

(1-Cyclohexene-1,2-dicart»oximido)methyl                     2.2-dimethyt-3-(2- 
methylpropenyl)cycloprop 

(5-Benzyl-3-furyl)methyl                                                 2.2-dimethyl-3-(2- 
methylpropenyl)cyclopropanecart)Oxylate 

0fi?719WA-91-O011 

Treflan  E.C.  Weed  and  Grass  Preventer 

Trifluralin  (a,a,a-tnfluro-2.6-dinitro-A/,/V-dipropyl-p-toluidine  )  (Note:  a  = 
alpha) 

067517-00025 

Fly  Patrol  (Fly  Bart) 

S-Methyl  N-((methylcart>amoyl)oxy)thioacetimidate 

070596-00002 

Riverdale  MCPA  Technical  Amine 

Dimethylamine  2-methyl-4-chlorophenoxyacetate 

070596-00003 

Riverdale  MCPA  Technical  loe 

2-Ethylhexyl  2-methyl-4-chlorophenoxyacetate 

070596-00004 

Riverdale  MCPA  Technical  AckJ 

2-Methyl-4-chlorophenoxyacetic  acid 

Unless  a  request  is  withdrav^'n  by  the  registrant  within  180  days  of  publication  of  this  notice,  orders  will  be  issued 
cancelling  all  of  these  registrations.  Users  of  these  pesticides  or  anyone  else  desiring  the  retention  of  a  registration 
should  contact  the  applicable  registrant  directly  during  this  90-day  period.  The  following  Table  2,  includes  the  names 
and  addresses  of  record  for  all  registrants  of  the  products  in  Table  1,  in  sequence  by  EPA  Company  Number. 

Table  2.  —  Registrants  Requesting  Voluntary  Cancellation 


EPA 

Com- 
pany No. 


Conipany  Name  and  Address 


000100  I  Novartis  Crop  Protectkxi.  Inc.,  Box  18300,  Greensboro,  NC  27419. 

000168  i  Great  Westem  Chemical  Co.,  808  S.W.,  15th  Ave.,  Portland,  OR  97205. 

000279     FMC  Corp  ,  Agncultural  Products  Group,  1735  Market  St.,  Philadelphia,  PA  19103. 

000303     Huntington  Professional  Products,  A  Service  of  Ecolab,  Inc.,  370  N.  Wabasha  Street,  St.  Paul,  MN  55102. 

000352     E.  I   Du  Pont  De  Nemours  &  Co.,  Inc.,  Barley  Mill  Plaza,  Walker's  Mill.  Wilmington.  DE  19880. 

000400    Uniroyal  Chemical  Co.,  Inc..  74  Amity  Rd.,  Bethany,  CT  06524. 

000499    Whftmire  Micro-Gen  Research  Laboratones  Inc..  3568  Tree  Ct..  Industrial  Blvd.  St.  Louis.  MO  63122. 

002935     Wilbur  Ellis  Co.,  191  W.  Shaw  Ave.  Fresno,  CA  93704. 

003125  ,  Bayer  Corp.,  Agnculture  Division,  8400  Hawthorn  Rd.,  Box  4913,  Kansas  City,  MO  64120. 

005813    The  Ctorox  Co..  c/o  PS  &  RC,  Box  493,  Pleasanton,  CA  94566. 

007969  !  BASF  Corp.,  Agncultural  Products,  Box  13528,  Research  Triangle  Park,  NC  27709. 

009198  :  The  Andersons  Lawn  Fertilizer  Division,  DBA/Free  Ftow  Fertilizer.  Box  119.  Maumee.  OH  43537. 
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Table  2.  —  Registrants  Requesting  Voluntary  Cancellation — Continued 


EPA 
Com- 
pany No. 


010163 
010370 
034704 
050534 
051036 
062719 
067517 
070596 


Company  Name  and  Address 


Gowan  Co.,  Box  5569,  Yuma,  AZ  85366. 

Agrevo  Environmental  Health,  95  Chestnut  Ridge  Rd.,  Montvale,  NJ  07645. 

Cherie  Garner,  Agent  For:  Platte  Chemical  Co.,  Inc.,  Box  667,  Greeley,  CO  80632. 

ISK  Biosciences  Corp.,  5966  Heisley  Rd..  Box  8000,  Mentor.  OH  44061. 

Mtero-Flo  Co.,  Box  5948,  Lakeland,  FL  33807. 

DowElanco,  9330  Zionsville  Rd.,  308/3E,  Indianapolis,  IN  46268. 

R.  E.  Broyles.  Agent  For:  PM  Resources  Inc..  1401  Hanley  Rd.,  St.  Louis,  MO  63144. 

Nufarm  Americas  Inc..  Agent  For:  Nufarm  BV.  100&-O  W..  St.  Martens  Drive,  SL  Joseph.  MO  64506. 


m.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  given  above, 
postmarked  before  January  12.  1998. 
This  written  withdrawal  of  the  request 
for  cancellation  will  apply  only  to  the 
applicable  6(0(1)  request  listed  in  this 
notice.  If  the  product(s)  have  been 
subject  to  a  previous  cancellation 
action,  the  effective  date  of  cancellation 
and  all  other  provisions  of  any  earlier 
cancellation  action  are  controlling.  The 
withdrawal  request  must  also  include  a 
commitment  to  pay  any  reregistration 
fees  due,  and  to  fulfill  any  applicable 
unsatisfied  data  requirements. 

rv.  Provisions  for  Disposition  of 
Existing  Stocks 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  Federal  Register  (56  PR 
29362)  June  26.  1991;  (FRL  3846--1]. 
Exceptions  to  this  general  rule  will  be 
made  if  a  product  poses  a  risk  concern, 
or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
currenUy  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  action. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold  or  used  legally  until 


they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product(s).  Exceptions  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  Special 
Review  actions,  or  where  the  Agency 
has  identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests.  Product  registrations. 

Dated:  June  29.  1997. 

Linda  A.  Travers. 

Director,  Information  Resources  and  Services 
Division,  Office  of  Pesticide  Programs. 

[PR  Doc.  97-18086  Filed  7-15-97;  8:45  am] 

BILUNG  CODE  6660-60-F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coilectlon(s)  Submitted  to  0MB  for 
Review  and  Approval 

July  10.  1997. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 


does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected:  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  August  15.  1997. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission.  Room  234.  1919  M  St.. 
N.W..  Washington.  DC  20554  or  via 
Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  additional  information  or  copies  of 
the  information  collection(s)  contact 
Judy  Boley  at  202^18-0214  or  via 
Internet  at  iboIey@fcc.gov. 

SUPPLEMENTARY  INFORMATION; 

OMB  Approval  Number:  3060-XXXX. 

Title:  Section  90.176.  Coordination 
notification  requirements  on  frequencies 
below  512  MHz. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  15. 

Estimated  Time  Per  Response:  .25 
hours 

Cost  to  Respondents:  N/A. 

Total  Annual  Burden:  975  hours. 

Needs  and  Uses:  Section  90.176 
requires  each  Private  Land  Mobile 
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frequency  coordinator  to  provide, 
within  one  business  day,  a  listing  of 
their  frequency  recommendations  to  all 
other  frequency  coordinators  in  their 
respective  pool,  and,  if  requested,  an 
engineering  analyses.  They  can  use  any 
method  to  ensure  compliance  with  the 
one  business  day  requirement  and  must 
provide,  at  a  minimum,  the  name  of  the 
applicant;  frequency  or  frequencies 
recommended;  antenna  locations  and 
heights;  the  effective  radiated  power 
the  type(8)  of  emissions;  description  of 
the  service  area;  and  date  and  time  of 
the  recommendation.  Should  a  conflict 
in  recommendations  arise  the  affected 
coordinators  are  jointly  responsible  for 
taking  action  to  resolve  the  conflict,  up 
to  and  including  notifying  the 
Commission  that  an  application  may 
have  to  be  returned. 

The  requirement  is  necessary  to  avoid 
situations  where  harmful  interference  is 
created  because  two  or  more 
coordinators  recommend  the  same 
frequency  in  the  same  area  at 
approximately  the  same  time  to 
different  applicants. 
Federal  Communicatioiia  Commission. 
William  F.  Caton. 
Acting  Secretory. 
(FR  Doc.  97-18585  Filed  7-15-97;  8:45  am] 

anXMO  CODE  C712-01-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CS  Dockrt  No.  97-141,  FCC  97-194] 

Annual  Assessment  of  the  Status  of 
Competition  in  Markets  for  the  Delivery 
of  Video  Programming 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice  of  inquiry. 

SUMMARY:  The  Commission  is  required 
to  report  annually  to  Congress  on  the 
status  of  competition  in  markets  for  the 
delivery  of  video  programming  pursuant 
to  Section  628(g)  of  the 
Communications  Act  of  1934.  as 
amended.  On  June  3,  1997,  the 
Commission  adopted  a  Notice  of  Inquiry 
to  solicit  information  &t)m  the  public  for 
use  in  preparing  the  competition  report 
that  is  to  be  submitted  to  Congress  in 
December  1997.  The  Notice  of  Inquiry 
will  provide  parties  with  an  opportunity 
to  submit  comments  and  information  to 
be  used  in  conjunction  with  publicly 
available  information  and  filings 
submitted  in  relevant  Commission 
proceedings  to  assess  the  extent  of 
competition  in  the  market  for  the 
delivery  of  video  programming. 


DATES:  Comments  are  due  by  July  23, 
1997,  and  reply  comments  are  due  by 
August  20.  1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Glauberman,  Cable  Services 
Bureau.  (202)  418-7200.  or  Rebecca 
Dorch,  Office  of  General  Counsel.  (202) 
418-1880. 

SUPPt-EMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Inquiry  in  CS  Docket  No.  97-141,  FCC 
97-194,  adopted  June  3, 1997.  and 
released  June  6.  1997.  The  complete  text 
of  this  Notice  of  Inquiry  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  239),  1919  M  Street.  N.W.. 
Washington.  D.C,  20554,  and  may  also 
be  purchased  from  the  Commission's 
copy  contractor.  International 
Transcription  Service  (202)  857-3800. 
1900  M  Street,  N.W..  Washington,  D.C. 
20054. 

Synopsis  of  the  Notice  of  Inquiry 

1.  Section  628(g)  of  the 
Communications  Act  of  1934,  as 
amended  ("Communications  Act"),  47 
U.S.C.  §  548(g).  requires  the 
Commission  to  deliver  an  annual  report 
to  Congress  on  the  status  of  competition 
in  markets  for  the  delivery  of  video 
programming.  The  Notice  of  Inquiry 
{"NOr  )  is  designed  to  solicit  comments 
and  information  that  the  Conmiission 
can  use  to  prepare  its  fourth  annual 
report  ("1997  Competition  Report"). 
Specifically,  the  NOI  invites 
commenters  to  submit  data,  information 
and  analysis  regarding  the  cable 
industry,  existing  and  potential 
competitors  to  cable  systems,  and 
prospects  for  increasing  competition  in 
markets  for  delivery  of  video 
programming.  Commenters  also  are 
requested  to  identify  and  comment  on 
existing  statutory  provisions  they 
perceive  as  restraining  competition  or 
inhibiting  development  of  robust 
competition  in  markets  for  the  delivery 
of  video  programming.  The  Conmiission 
expects  to  use  the  information  that  is 
submitted  by  commenters  to 
supplement  publicly  available 
information  and  relevant  comments  that 
have  been  filed  in  other  Conunission 
proceedings. 

2.  As  in  previous  reports,  we  seek 
factual  information  and  statistical  data 
regarding  the  status  of  video 
programming  distributors  using 
different  technologies,  and  changes  that 
have  occurred  in  the  past  year.  We  seek 
information  on  multichannel  video 
programming  distributors  ("MPVDs") 
using  predominantly  wired  distribution 


technologies,  including  cable  systems, 
private  cable  or  satellite  master  antenna 
television  ("SMATV")  systems,  and 
open  video  systems  ("OVS").  We  also 
request  data  for  those  relying 
predominanUy  on  wireless  distribution 
technologies,  such  as  over-the-air 
broadcast  television,  multichannel 
multipoint  distribution  service 
("MMDS"),  instructional  television 
fixed  service  ("ITFS"),  local  multipoint 
distribution  service  ("LMDS"),  direct 
broadcast  satellite  ("DBS")  service,  and 
home  satellite  dish  ("HSD")  service,  and 
for  other  potential  distribution 
mechanisms,  including  interactive 
video  and  daU  services  ("IVDS"),  the 
Internet,  and  public  utility  companies. 

3.  The  NOI  asks  a  variety  of  questions 
concerning  each  of  these  video  delivery 
services.  In  addition  to  statistical  data 
on  each  of  these  delivery  services,  we 
seek  information  regarding:  (a)  industry 
transactions,  including  information  on 
mergers,  acquisitions,  consolidations. 
swaps  and  trades,  and  cross-ownership; 
(b)  other  structural  developments  that 
affect  distributors'  delivery  of  video 
programming;  (c)  regulatory  and  judicial 
developments  that  affect  use  of  different 
technologies;  and  (d)  the  effects  of  the 
Telecommunications  Act  of  1996  ("1996 
Act")  and  its  implementation. 

4.  The  1996  Competition  Report 
described  various  technological 
advances  that  may  aiffect  industry 
structure  and  competition  in  markets  for 
the  delivery  of  video  programming.  For 
this  year's-report.  we  seek  updated 
information  on:  (a)  developments  in  the 
deployment,  or  plaimed  deployment,  of 
advanced  technologies,  such  as  digital 
compression,  switched  digital  services, 
and  upgraded  architectures;  (b)  different 
transmission  facilities  used  for 
distribution  of  multichannel  video 
programming,  such  as  copper  wire, 
coaxial  cable,  optical  fiber,  broadcast 
and  other  terrestrial  radio  frequency 
communications,  terrestrial  microwave, 
satellites,  and  use  of  the  Internet;  (c)  the 
hybridization  of  different  transmission 
media;  and  (d)  system  configurations 
and  designs  that  may  facilitate 
competition,  such  as  the  distribution  of 
different  types  of  signals  and  different 
types  of  services  over  the  same 
transmission  facility.  In  addition,  we 
request  information  about  developments 
in  set-top  boxes,  including  updates  on 
interoperability,  portability  and  market- 
driven  standards.  We  also  seek 
information  on  whether  multichannel 
video  distributors  are  leasing  or  selling 
reception  equipment  to  subscribers,  and 
the  competitive  impact,  if  any.  of  these 
marketplace  alternatives.  We  further 
invite  comment  on  the  use  of  digital 
forms  of  communications  and  on 
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potential  problems  and  new  issues 
relevant  to  multichannel  video 
distribution  competition  in  a  digital 
environment. 

5.  In  the  1997  Competition  Report,  we 
will  provide  updated  information  on  the 
structure  and  rivalry  of  markets  for  the 
delivery  of  video  programming.  We  seek 
information  on  changes  in  the  number 
and  market  share  of  all  MVPDs.  and  the 
effects  of  MVPD  horizontal 
concentration  at  the  local,  regional  and 
national  levels.  We  seek  comment  on 
the  definition  of  the  relevant  market  as 
revised  in  the  1996  Competition  Report, 
which  posited  alternative  approaches  to 
measuring  concentration  in  the  average 
local  market,  and  identified  product 
differentiation  and  entry  conditions  as 
factors  affecting  competition.  In  local 
markets  where  incumbent  cable 
operators  face  competition  from  one  or 
more  other  video  programming 
distributors,  we  seek  information  on:  (a) 
the  identity  of  the  competitors;  (b)  the 
distribution  technology  used  by  each 
competitor;  (c)  the  date  that  each 
competitor  entered  the  market;  (d)  the 
location  of  the  market,  including 
whether  it  is  predomiaajotly  urban  or 
rural;  (e)  an  estimate  of  the 
subscribership  and  market  share  for  the 
services  of  each  competitor;  (f)  a 
description  of  the  service  offerings  of 
each  competitor;  (g)  differentiation 
strategies  each  competitor  is  pursuing; 
and  (h)  the  prices  charged  for  the 
service  offerings. 

6.  Mergers,  acqmsitions. 
consolidations  and  corporate 
restructuring  are  important  causes  of 
change  in  industry  structure  and  in  the 
intensity  of  market  competition.  We 
seek  information  on  such  events  over 
the  past  year,  their  effects  on  industry 
structure,  and  impact  on  markets  for  the 
delivery  of  video  programming.  In 
particular,  we  solicit  maps  that  show 
the  ownership  patterns  that  have 
resulted  from  industry  restructuring  and 
the  effects  of  these  changes  on 
competition  in  markets  for  the  delivery 
of  video  programming. 

7.  In  the  1997  Competition  Report,  we 
will  update  information  on  existing  and 
planned  programming  services,  with 
particular  focus  on  those  programming 
services  that  are  affiliated  with  video 
programming  distributors.  Thus,  we 
seek  information  and  ask  a  variety  of 
questions  on  programming  services  that 
are  affiliated  with  cable  operators, 
affiliated  with  other  non-cable  video 
programming  distributors,  and 
unaffiliated  with  any  MVPD. 

8.  As  in  prior  reports,  we  seek  to 
update  our  assessment  of  the 
effectiveness  of  our  program  access, 
program  carriage,  and  channel 


occupancy  rules.  In  the  1996 
Competition  Report,  we  observed  a 
concern  that  the  program  access  rules 
may  be  too  narrowly  focused  to  address 
some  current  issues  related  to  access  to 
programming  and  noted  that  the  1996 
Act  expanded  the  program  access  rules 
to  apply  to  OVS  operators  and  common 
carriers  in  the  same  manner  as  they 
apply  to  cable  operators.  Therefore,  we 
seek  information  on  the  effectiveness  of 
the  program  access  rules  during  the  past 
year,  including  the  effect  of  expansion 
of  these  rules  to  OVS  operators  and 
common  carriers,  and  on  any  remaining 
issues  of  concern  to  video  programming 
providers  or  MVPDs.  We  also  solicit 
comment  on  our  leased  access  rules 
and,  in  particular,  our  recent  revision  of 
the  formula  for  calculating  the 
maximum  reasonable  rate  for  the 
carriage  of  leased  access  programming. 

9.  Moreover,  as  we  did  in  me  1996 
Competition  Report,  we  will  examine 
the  effect  of  competition  in  local 
markets  through  case  studies  of  local 
markets  where  cable  operators  faced 
actual  competition  from  MVPD  entrants. 
We  seek  updated  information  on  the 
effects  of  actual  and  potential 
competition  in  these  local  markets  and 
in  others  where  consumers  have,  or 
soon  will  have,  a  choice  between 
MVPDs.  including  information  on 
incumbent  MVPDs  responses,  such  as 
decreased  rates  or  increased  service 
offerings,  to  anticipated  and  actual  entry 
by  competing  MVPDs.  In  addition,  we 
request  identification  of  particular 
strategic  behavior  and  conduct  by  other 
MVPDs  that  affect  competition  in 
markets  characterized  by  head-to-head 
competition  between  or  among  MVPDs. 

10.  We  also  noted  in  the  1996 
Competition  Report  that  laws, 
regulations,  and  strategic  behavior  by 
incumbents  can  create  impediments  to 
entry  and  competition  in  markets  for  the 
delivery  of  video  programming,  and 
endeavored  to  briefly  assess  our  efforts 
to  reduce  some  of  those  impediments. 
We  request  information  regarding 
existing  or  potential  regulatory 
impediments  that  may  have  the  effect  of 
deterring  entry  or  preventing  expansion 
of  competitive  opportunities  in  video 
program  delivery  markets.  In  addition, 
we  ask  commenters  to  identify  specific 
statutory  provisions  that  are  perceived 
as  advancing  or  inhibiting  competition 
or  that  have  differential  application  and 
may  distort  competition  among  MVPDs, 
or  that  restrain  competitive 
opportunities  within  markets  for  the 
delivery  of  multichannel  video 
programming. 

11.  A  numoer  of  the  provisions  of  the 
1996  Act  were  intended  to  encourage 
competition  in  markets  for  the  delivery 


of  video  programming.  In  the  1997 
Competition  Report,  we  would  like  to 
update  our  assessment  of  the  effects  of 
the  various  provisions  of  the  1996  Act 
on  the  status  of  competition.  In 
particular,  we  seek  comment  on  ten 
specific  changes  from  the  1996  Act 
relating  to  competition  in  video 
markets:  (a)  the  establishment  of  OVS; 
(b)  preemption  of  restrictions  on  over- 
the-air  reception  devices;  (c)  the  change 
in  the  definition  of  cable  television;  (d) 
a  new  "effective  competition" 
definition;  (e)  changes  in  rate  regulation 
provisions;  (f)  rate  competition  in 
multiple  dwelling  units;  (g)  competition 
in  MVPD  "navigation"  equipment 
markets;  (h)  the  entry  of  exempt  public 
utility  companies  into  video  markets;  (i) 
pole  attachment  regulation;  and  (j)  the 
elimination  of  entrance  barriers  for 
entrepreneurs  and  small  businesses. 

12.  Finally,  as  provided  in  our  Report 
submitted  to  Congress  on  July  29,  1996, 
concerning  Video  Programming 
Accessibility,  Implementation  of 
Section  305  of  the  Telecommunications 
Act  of  1996 — Video  Programming 
Accessibility,  61  FR  4249  (August  14, 
1996),  we  seek  information  on  methods 
and  schedules  for  providing  greater 
accessibility  to  video  programs  for 
persons  with  visual  disabilities.  In  the 
Video  Programming  Accessibilit)' 
Report,  which  was  required  by  Section 
713(f)  of  the  Communications  Act,  we 
concluded  that  the  record  before  us  was 
insufficient  to  assess  the  appropriate 
methods  and  schedules  for  phasing 
video  description  into  the  marketplace 
and  indicated  that  we  would  collect 
additional  information  in  the  context  of 
the  1997  Competition  Report. 
Accordingly,  in  the  Notice,  we  request 
data  and  information  including:  (aj  the 
availability  and  cost  of  secondary  audio 
programming  ("SAP")  channels  needed 
to  deploy  video  description;  (b)  the  cost 
and  possible  funding  of  video 
description;  (c)  the  impact  that 
implementation  of  digital  technologies 
could  have;  (d)  specific  methods  and 
schedules  for  ensuring  that  video 
progranmiing  includes  descriptions;  and 
(e)  any  other  relevant  technical,  quality, 
legal  and  policy  issues.  We  will  use  this 
additional  record  to  better  assess  those 
issues  that  were  not  fully  addressed  in 
the  Video  Accessibility  Report. 

AdministratiTe  Matters 

Ex  Parte 

13.  There  are  no  ex  parte  or  disclosure 
requirements  applicable  to  this 
proceeding  pursuant  to  47  CFR 
§  1.1204(a)(4). 
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Comment  Dates 

14.  Pursuant  to  applicable  procedures 
set  forth  in  Sections  t.415  and  1.419  of 
the  Commission's  Rules,  47  CFR 
§§  1.415  and  1.419,  interested  parties 
may  file  comments  on  or  before  July  23, 
1997,  and  reply  comments  on  or  before 
August  20,  1997.  To  file  formally  in  this 
proceeding,  participants  must  file  an 
original  and  four  copies  of  all 
comments,  reply  comments  and 
supporting  comments.  If  participants 
want  each  Commissioner  to  receive  a 
personal  copy  of  their  comments,  an 
original  plus  ten  copies  must  be  filed. 
Comments  and  reply  comments  should 
be  sent  to  the  Office  of  the  Secretary, 
Federal  Communications  Commission, 
Washington,  D.C.  20554.  Comments  and 
reply  comments  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  239)  of  the  Federal 
Communications  Commission,  1919  M 
Street,  N.W.,  Washington,  D.C.  20554. 

Ordering  Clauses 

15.  This  Notice  of  Inquiry  is  issued 
pursuant  to  authority  contained  in 
SecUons  4(i),  4{j),  403  and  628(g)  of  the 
Communications  Act  of  1934,  as 
amended. 

List  of  Subjects  in  47  CFR  Fart  76 

Cable  television. 
Federal  Communications  Commission. 
Wiliiam  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  97-18690  Filed  7-15-97;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Intormation  Collections 
Approved  by  Office  of  Management 
and  Budget 

July  10.  1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  L.aw  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
Hair.  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0781. 

Expiration  Date:  01/31/98. 

Title:  Universal  Service  Data  Request 


Form  No.  :W A. 
Estimated  Annual  Burden:  10 
respondents;  488  hours  per  response 
(ayg.);  4880  total  aimual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  One-time 
requirement. 

Description:  Pursuant  to  Congress's 
directive  in  the  Telecommunications 
Act  of  1996  (1996  Act)  that  the 
Commission  establish  support 
mechanisms  to  ensure  the  delivery  of 
affordable  telecommunications  services 
to  all  Americans,  the  Commission 
determined  on  May  8, 1997  that 
universal  service  support  for  rural, 
insular,  and  high  cost  areas  should  be 
based  on  forward-looking  economic 
costs.  We  stated  that  we  will  issue  a 
Further  Notice  of  Proposed  Rulemaking 
to  seek  conunent  on  the  forward-looking 
economic  cost  mechanism  we  should 
adopt  for  non-rural  LECs,  and  that  we 
will  adopt  a  mechanism  by  August 
1998.  The  Universal  Service  Data 
request  seeks  from  the  Regional  Holding 
Companies,  GTE,  Sprint  Corporation, 
Anchorage  Telephone  Utility,  and 
Puerto  Rico  Telephone  Company 
specific  information  that  is  necessary  to 
evaluate  and  compare  the  forward- 
looking  economic  cost  models 
submitted  by  industry  members  for  the 
Commission's  review,  and  to  adopt  a 
mechanism  to  estimate  the  forward- 
looking  economic  costs  that  non-rural 
LECs  will  incur  to  provide  universal 
service  in  rural,  insular,  and  high  cost 
areas.  The  data  request  solicits 
information  on  the  following  subjects: 
Loops,  loop  length  studies;  subscriber 
line  usage  studies;  basic  residential 
service  offerings;  apportionment  of 
cable  costs;  installation  cost  data  for 
cable  facilities;  subscriber  utilization 
studies;  structure-sharing  percentages; 
multi-line  residential  customers;  poles; 
detailed  continuing  property  records; 
digital  switches;  contracts  with 
switching  manufacturers;  digital  line 
carrier  devices;  drop  lines;  maintenance 
expenses;  riser  cable;  residential,  single- 
line  businesses,  and  multi-line  business 
customers;  miles  served  by  wire  center; 
cost  of  land  and  buildings;  and  contracts 
with  digital  line  carrier  manufactiu«rs. 
The  Commission  will  use  the 
information  collected  in  the  data  request 
to  evaluate  forward-looking  economic 
cost  models,  to  adopt  a  mechanism  to 
estimate  the  forward-looking  economic 
costs  that  non-rural  LECs  will  incur  to 
provide  universal  service  in  rural, 
insular,  and  high  cost  areas,  and  to 
determine  the  inputs  for  such  a 
mechanism.  Response  is  mandatory. 

Public  reporting  burden  for  the 
collection  of  information  is  as  noted 


above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  D.C.  20554. 

Federal  Communications  Commission. 

WiUiam  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-18734  Filed  7-15-97;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  97-1453] 

Cable  Services  Action;  Commission 
Postpones  En  Banc  Hearing  On 
Industry  Proposal  for  Rating  Video 
Programming 

July  10,  1997. 

In  light  of  the  announced  agreement 
to  modify  the  joint  proposal  describing 
a  voluntary  system  for  rating  video 
progTEunming  submitted  to  the 
Commission  on  January  17.  1997  by  the 
National  Association  of  Broadcasters, 
the  National  Cable  Television 
Association  and  the  Motion  Picture 
Association  of  America  ("the  industry 
proposal"),  the  Commission  has 
postponed  its  en  banc  hearing  on:  (1) 
the  industry  proposal;  and  (2)  video 
programming  blocking  technology.  The 
en  banc  hearing  was  scheduled  for  July 
14,  1997.  The  hearing  will  be 
rescheduled.  The  current  reply 
comment  date  in  CS  Docket  No.  97-55 
of  July  28,  1997  is  cancelled. 

Media  contact:  Morgan  Broman  (202) 
418-2358. 

TV  Ratings  contacts:  Rick  Chessen  or 
Meryl  S.  Icove  (202)  418-7200;  Charles 
Logan  (202) 418-2130. 

V-chip  Technology  contact:  Rick  •' 
Engelman  (202)  418-2157. 
Federal  Communications  Commission. 
WiUiam  F.  Caton, 
Acting  Secretary. 

[FR  Doc.  97-18733  Filed  7-15-97;  8:45  ami 
BILUNO  CODE  S712-01-P 


FEDERAL  MARITIME  COMMISSION 
Request  for  Additional  Information 

Agreement  No.:  203-011578. 

Title:  FANAL/FESCO  Chartering  and 
Cooperative  Working  Agreement. 

Parties:  Ocean  Management,  Inc.  D/B/ 
A  FESCO  Australia  North  America  Line 
("FANAL"),  Far  Eastern  Shipping  Co., 
Ltd.  ("FESCO"). 

Synopsis:  Notice  is  hereby  given  that 
the  Federal  Maritime  Commission 
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pursuant  to  section  6(d)  of  the  Shipping 
Act  of  1984  (46  U.S.C.  app.  1701-1720) 
has  requested  additional  information 
from  the  parties  to  the  Agreement  in 
order  to  complete  the  statutory  review 
of  the  Agreement  as  required  by  the  Act. 
This  action  extends  the  review  periods 
as  provided  in  section  6(c)  of  the  Act. 

Dated:  July  11,  1997. 

By  Order  of  the  Federal  Maritime 
Commission. 
Joaeph  C.  Polking, 
Secretary. 

[FR  Doc.  97-18685  Filed  7-15-97;  8:45  am) 
BIUJNQ  COOE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  8,  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  United  Community  Banks  Inc., 
Blairsville,  Georgia;  to  merge  with  First 
Clayton  Bancshares,  Inc.,  Clayton, 
Georgia,  and  thereby  indirectly  acquire 
First  Clayton  Bank  and  Trust  Company, 
Clayton,  Georgia. 


B.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Progress  Bancshares.  Inc..  Sullivan, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Progress  Bank  of 
Sullivan,  Sullivan,  Missouri,  a  de  novo 
bank. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Commerce  Bancshares,  Inc.,  Kansas 
City,  Missouri,  and  CBI-Kansas  Inc., 
Kansas  City,  Missouri;  to  acquire  100 
percent,  and  thereby  merge  with  CNB 
Bancorp,  Inc.,  Independence.  Kansas, 
and  thereby  indirecUy  acquire  Citizens 
National  Bank,  Indep>endence,  Kansas. 

Board  of  Govemon  of  the  Federal  Reserve 
System,  July  10, 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-18625  Filed  7-15-97;  8:45  am] 
BILUNO  COOE  SM(M>1-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  RegulaUon  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 


indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  11, 
1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Hibemia  Corporation,  New 
Orleans,  Louisiana;  to  merge  with 
Unicorp  Bancshares-Texas  Inc.,  Orange, 
Texas,  and  thereby  indirectly  acquire 
OrangeBank.  Orange,  Texas. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner.  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 
2034: 

1.  Cabot  Bankshares,  Inc.,  Cabot, 
Arkansas;  to  acquire  7.7  percent  of  the 
voting  shares  of  The  Capital  Bank,  Little 
Rock,  Arkansas 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Southwestern  Bancshares,  Inc., 
OklahonTifi  City.  Oklahoma;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Southwestern  Bank  &  Trust  Company, 
Oklahoma  City,  Oklahoma. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  11.  1997. 
lennifer ).  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-18719  Filed  7-15-97;  8.45  am) 

BILLING  COOE  8210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  )n  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
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with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Banlc  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  July  30,  1997. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

].  Royal  Bank  of  Canada.  Toronto, 
Canada;  to  acquire  RBC  Dominion 
Securities  Corporation,  New  York,  New 
York,  and  thereby  engage  in  acting  as  a 
futures  commission  merchant  for 
unaffiliated  persons  in  the  execution, 
clearance,  or  execution  and  clearance  of 
any  futures  contract  and  options  on  a 
futures  contract  traded  on  an  exchange 
in  the  United  States  or  abroad,  pursuant 
to  §  225.28(b)(7)  of  the  Board's 
Regulation  Y;  in  providing  to  customers 
as  agent  transactional  services  with 
respect  to  swaps  and  similar 
transactions,  pursuant  to  §  225.28(b)(8) 
of  the  Board's  Regulation  Y;  acting  as 
agent  with  respect  to  bank  eligible 
securities,  and  any  other  transaction 
involving  a  forward  contract,  option, 
futures,  option  on  a  futures  or  similar 
contract  relating  to  a  commodity  that  is 
traded  on  an  exchange,  pursuant  to  § 
225.28(b)(7)  of  the  Board's  Regulation  Y; 
in  engaging  as  principal  in  Foreign 
Exchange.  Forward  Contracts,  options, 
futures,  options  on  futures,  swaps,  and 
similar  contracts,  whether  traded  on 
exchanges  or  not,  based  on  any  rate, 
price,  financial  asset  (including  gold, 
silver,  platinum,  palladium,  copper,  or 
any  other  metal  approved  by  the  Board), 
nonfinancial  asset,  or  group  of  assets, 
other  than  a  bank  ineligible  security, 
pursuant  to  §  225.28(b)(8)  of  the  Board's 
Regulation  Y.  These  proposed  activities 
will  be  conducted  worldwide. 

B.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  P.C.B.  Bancorp,  Inc.,  Largo,  Florida; 
to  acquire  Anchor  Savings  Bank,  F.S.B., 
St.  Petersburg.  Florida,  and  thereby 
engage  in  operating  a  savings 
association,  pursuant  to  §  225.28(b)(4) 
of  the  Board's  Regulation  Y.  The 
proposed  activity  will  be  conducted 
throughout  the  state  of  Florida. 
Comments  on  this  proposal  must  be 
received  bv  August  8.  1997. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Citizens  Bancshares  Company, 
Chillicothe,  Missouri;  to  engage  in  a 
joint  venture  with  John  Birchfield  and 
Debbie  Keele,  and  thereby  engage  in  the 


purchase  and  servicing  of  accounts 
receivable,  pursuant  to  §  225.28(b)(1)  of 
the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  10,  1997. 
JennifiBr ).  Johnson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-18624  Filed  7-15-97;  8:45  am) 

BILLING  CODE  «210-01-F 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  May  20, 
1997 

In  accordance  with  §  271.5  of  its  rules 
regarding  availability  of  information  (12 
CFR  part  271),  there  is  set  forth  below 
the  domestic  policy  directive  issued  by 
the  Federal  Open  Market  Committee  at 
its  meeting  held  on  May  20,  1997.'  The 
directive  was  issued  to  the  Federal 
Reserve  Bank  of  New  York  as  follows: 

The  information  reviewed  at  this 
meeting  suggests  that  growth  in 
economic  activity  has  slowed  after 
surging  in  late  1996  and  earlier  this 
year.  Private  nonfarm  payroll 
employment  increased  at  a  considerably 
reduced  pace  over  March  and  April,  but 
the  civilian  unemployment  rate  fell 
appreciably  to  4.9  percent  in  April. 
Industrial  production  was  flat  in  April 
following  sizable  gains  over  previous 
months.  Nominal  retail  sales  were 
unchanged  in  March  and  declined  in 
April  after  a  considerable  advance  in 
earlier  months.  Housing  activity  in 
March  and  April  was  little  changed 
from  other  recent  months.  Available 
indicators  point  to  further  sizable  gains 
in  business  fixed  investment.  The 
nominal  deficit  on  U.S.  trade  in  goods 
and  services  widened  substantially  in 
January-February  from  its  temporarily 
depressed  rate  in  the  fourth  quarter. 
Underlying  price  inflation  has  remained 
subdued. 

Market  interest  rates  generally  have 
posted  small  mixed  changes  since  the 
Committee  meeting  on  March  25,  1997; 
share  prices  in  equity  markets  have 
risen  considerably.  In  foreign  exchange 
markets,  the  trade-weighted  value  of  the 
dollar  in  terms  of  the  other  G-10 
currencies  declined  on  balance  over  the 
intermeeting  period. 

Growth  of  M2  and  MS  was  brisk  over 
March  and  April,  boosted  by  a  buildup 


1  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  of  May  20,  1997,  which 
include  the  domestic  policy  directive  issued  at  that 
meeting,  are  available  upon  request  to  the  Board  of 
Governors  of  the  Federal  Reserve  System, 
Washington.  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


in  household  balances  to  cover 
unusually  large  tax  payments.  For  the 
year  through  April,  both  aggregates 
expanded  at  rates  appreciably  above  the 
upper  bounds  of  their  respective  ranges 
for  the  year.  Growth  in  total  domestic 
nonfinancial  debt  has  moderated  over 
recent  months,  reflecting  reductions  in 
federal  government  borrowing. 

The  Federal  Open  Market  Committee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
In  furtherance  of  these  objectives,  the 
Committee  at  its  meeting  in  February 
established  ranges  for  growth  of  M2  and 
M3  of  1  to  5  percent  and  2  to  6  percent 
respectively,  measured  from  the  fourth 
quarter  of  1996  to  the  fourth  quarter  of 
1997.  The  monitoring  range  for  growth 
of  total  domestic  nonfinancial  debt  was 
set  at  3  to  7  percent  for  the  year.  The 
behavior  of  the  monetary  aggregates  will 
continue  to  be  evaluated  in  the  light  of 
progress  toward  price  level  stability, 
movements  in  their  velocities,  and 
developments  in  the  economy  and 
financial  markets. 

In  the  implementation  of  policy  for 
the  immediate  future,  the  Committee 
seeks  to  maintain  the  existing  degree  of 
pressure  on  reserve  positions.  In  the 
context  of  the  Committee's  long-run 
objectives  for  price  stability  and 
sustainable  economic  growth,  and 
giving  careful  consideration  to 
economic,  financial,  and  monetary 
developments,  somewhat  greater  reserve 
restraint  would  or  slightly  lesser  reserve 
restraint  might  be  acceptable  in  the 
intermeeting  period.  The  contemplated 
reserve  conditions  are  expected  to  be 
consistent  with  some  moderation  in  the 
expansion  of  M2  and  M3  over  coming 
months. 

By  order  of  the  Federal  Open  Market 
Committee,  )uly  9,  1997. 
[)onald  L.  Kohn, 

Secretary.  Federal  Open  Market  Committee. 
[FR  Doc.  97-18718  Filed  7-15-97;  8:45  amj 

BIUUNG  COOE  821 0-01 -F 


FEDERAL  RESERVE  SYSTEM 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:00  a.m.,  Monday,  July 

21, 1997. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
N.W.,  Washington,  D.C.  20551. 

STATUS:  Closed. 
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Matters  To  Be  Considered: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Mr.  Joseph  R.  Coyne,  Assistant  to  the 
Board;  (202)  452-3204.  You  may  call 
(202)  452-3207,  beginning  at 
approximately  5  p.m.  two  business  days 
before  this  meeting,  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting. 

Dated:  July  11.  1997. 
Jennifier ).  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-18784  Filed  7-11-97;  4:36  pm) 

BILUNG  COOE  621 0-01 -P 


GENERAL  ACCOUNTING  OFFICE 

Federal  Accounting  Standards 
Advisory  Board;  Meeting 

AGENCY:  General  Accounting  Office. 
ACTION:  Notice  of  July  meeting. 

SUMMARY:  Pursuant  to  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  as  amended,  notice  is 
hereby  given  that  the  Federal 
Accounting  Standards  Advisory  Board 
will  meet  on  Friday,  July  25,  1997,  from 
9  a.m.  to  4  p.m.  in  the  Elmer  Staats 
Briefing  Room,  room  7C13  of  the 
General  Accounting  Office  building,  441 
G  St.,  NW.,  Washington,  DC. 

The  purpose  of  the  meeting  is  to 
discuss  the  following  issues:  (1) 
Proposed  amendments  to  the  Property, 
Plant,  and  Equipment  standard,  (2)  a 
draft  interpretation  on  the  pension 
measurement  date,  (3)  social  insurance, 
(4)  Management's  Discussion  and 
Analysis  (MD&A),  and  (5)  a  request  for 
deferral  of  implementation  of  the  cost 
accounting  standard. 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussions  and  reviews  are  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  Comes,  Executive  Director,  441 
G  St.,  NW..  Room  3B18,  Washington,  DC 
20548,  or  call  (202)  512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463.  sec.  10(a)(2),  86  Stat 
770,  774  (1972)  (current  version  at  5  U.S.C. 
app.  section  10(a)(2)  (1988);  41  CFR  101- 
6.1015  (1990). 


Dated:  July  10,  1997. 
Wendy  M.  Comes, 
Executive  Director. 

[FR  Doc,  97-18613  Filed  7-15-97;  8:45  am) 
B4LUNG  COOE  1610-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  a  Cooperative  Agreement 
With  the  City  University  of  New  York 
Research  Foundation 

The  Office  of  Minority  Health  (OMH), 
Office  of  Public  Health  and  Science, 
announces  that  it  will  enter  into  a 
cooperative  agreement  with  the  City 
University  of  New  York  Research 
Foundation  to  establish  a  peer  model 
program  for  asthma  attack  avoidance 
education. 

The  purpose  of  this  cooperative 
agreement  is  to  establish  a  community- 
based,  parent-child  focused  educational 
program  designed  to  increase 
identification  of  potential  asthma  attack- 
triggering  factors  among  minority, 
specifically  Hispanic,  urban  children, 
decrease  the  incidence  of  asthma  attacks 
and  ensure  appropriate  referral  for 
medical  care.  The  OMH  will  provide 
technical  assistance  and  oversight  as 
necessary  for  the  implementation, 
conduct,  and  assessment  of  the  project 
activities.  On  an  as-needed  basis,  OMH 
will  assist  in  arranging  consultation 
from  other  Government  agencies  and 
non-governmental  agencies. 

Authorizing  Legislation 

This  cooperative  agreement  is 
authorized  under  Title  XVII,  Section 
1707(d)(1)  of  the  Public  Health  Service 
Act,  as  amended  by  Public  Law  101- 
527. 

Background 

Assistance  will  be  provided  only  to 
the  City  University  of  New  York 
Research  Foundation.  No  other 
applications  are  being  solicited  under 
this  aimoimcement.  City  University  of 
New  York  Research  Foundation  through 
its  program  with  Health  Force  is 
uniquely  qualified  to  accomplish  the 
objectives  of  this  cooperative  agreement 
because  it  has  the  following 
combination  of  factors: 

•  A  service  area  consisting  primarily 
of  an  economically  disadvantaged 
minority  population. 

•  Strong  ties  to  the  community  and 
the  ability  to  work  with  the  community 
on  health  related  activities. 

•  Previous  experience  in  working 
with  the  targeted  population,  training 
peer  educators,  and  coordinating 
community  based  health  activities  with 


hospitals  and  community  health 
centers 

•  Education  programs  designed  to 
meet  the  health  care  prevention  needs  of 
critical  and  chronically  ill  children. 

•  A  targeted  area  which  is  composed 
of  a  predominantly  minority  population 
with  a  high  rate  of  asthma  among 
children  and  youth  of  Hispanic  descent, 
e.g.,  of  the  32,000  Hispanic  children 
within  this  ser\'ice  area  of  South  Bronx, 
8.3  percent  suffer  from  asthma. 

•  Commitment  of  neighborhood 
partners  to  provide  sites  for  asthma 
related  educational  and  prevention 
programs. 

•  Experience  in  conducting  parent 
and  teen  focused  programs. 

This  cooperative  agreement  will  be 
awarded  for  a  3-year  project  period  with 
funding  at  5250.000  (including  indirect 
cost)  per  12-month  budget  period. 
Continuation  awards  within  the  project 
period  will  be  made  on  the  basis  of 
satisfactory  progress  and  the  availability 
of  funds. 

Where  To  Obtain  Additional 
Information 

If  you  are  interested  in  obtaining 
additional  information  regarding  this 
project,  contact  Ms.  Cynthia  Amis, 
Office  of  Minority  Health,  5515  Security 
Lane,  Suite  1000,  Rockville,  Maryland 
20852  or  telephone  (301)  594-0769. 

Dated:  June  19,  1997. 

Clay  E.  Simpson,  ]t..  MSPH, 

Deputy  Assistant  Secretary  for  Minority 
Health. 

[FR  Doc.  97-18674  Filed  7-15-97;  8:45  amj 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

Contract  Review  Meeting 

In  accordance  with  Section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2),  announcement  is 
made  of  the  following  technical  review 
committee  to  meet  during  the  month  of 
July  1997: 

Name:  Committee  on  the  Agency  for 
Health  Care  Policy  and  Research  Publications 
Clearinghouse. 

Date  and  rime.- July  21-22,  1997,  10:00- 
3:00  p.m. 

Place:  Agency  for  Health  Care  Policy  and 
Research.  2101  East  Jefferson  Street,  Suite 
502,  Rockville,  MD  20852. 

This  meeting  will  be  closed  to  the  public. 

Purpose:  The  Technical  Review 
Committee's  charge  is  to  provide,  on  behalf 
of  the  Agency  for  Health  Care  Policy  and 
Research  (AHCPR)  Contracts  Review 
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Committee,  recommendations  to  the 
Administrator,  AHCPR.  regarding  the 
technical  merit  of  contract  proposals 
submitted  in  response  to  a  specific  Request 
for  Proposals  regarding  the  AHCPR 
Publications  Clearinghouse  that  was 
published  in  the  Commerce  Business  Daily 
on  May  19,  1997. 

The  purpose  of  this  contract  is  to  continue 
the  provision  of  services  by  an  AHCPR 
Publications  Clearinghouse.  The 
Clearinghouse  operation  includes  a  24-line 
information  and  publication  dissemination 
call  center;  the  storage,  distribution,  and 
postal  metering  of  publications;  the 
maintenance  and  management  of  an 
automated  mailing  and  inventory  control 
system;  and  the  management,  storage,  and 
shipping  of  exhibits.  These  services  are 
required  to  ensure  the  timely  dissemination 
of  .\HCPR  research  findings  and  related 
publications  to  the  research  community  and 
general  public. 

Agenda  The  Committee  meeting  will  be 
devoted  entirely  to  the  technical  review  and 
evaluation  of  contract  proposals  submitted  in 
response  to  the  above  referenced  Request  for 
Proposals.  The  Administrator.  AHCPR.  has 
made  a  formal  determination  that  this 
meeting  will  not  be  open  to  the  public.  This 
action  is  necessary  to  protect  the  free  and  full 
exchange  of  views  in  the  contract  evaluation 
process  and  safeguard  confidential 
proprietary  information,  and  personal 
information  concerning  individuals 
associated  with  the  proposals  that  may  be 
revealed  during  the  meeting.  This  action  is 
taken  in  accordance  with  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  5  U.S.C, 
Appendix  2,  5  USC  522(b)(c)(6),  41  CFR 
Section  101-6.1023  and  Department 
procurement  regulations,  48  CFR  section 
315.604(d). 

.\nyone  wishing  to  obtain  information 
regarding  this  meeting  should  contact  Judy 
Wilcox,  Center  for  Research  Dissemination, 
Agency  for  Health  Care  Policy  and  Research, 
2101  East  Jefferson  Street,  Suite  501, 
Rockville,  Maryland  20852.  301/594-1364. 

Dated:  July  9,  1997. 
)ohn  M.  Eiaenberg. 
Administrator. 

[FR  Doc.  97-18686  Filed  7-15-97;  8:45  am] 
nujNQ  cooc  *^n-M-m 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healtti  Care  Policy  and 
Research 

Notice  of  Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
month  of  August  1997; 

Same:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 
Date  and  Time:  August  6, 1997.  8:00  a.m. 


Place:  Holiday  Inn  Bethesda.  8120 
Wisconsin  Avenue,  Gallery  Room.  Bethesda. 
Maryland  20814. 

Open  August  6.  1997,  8:00  a.m.  to  8:15  a.m. 
Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  requesting  dissertation  support 
for  health  services  research  undertaken  as 
part  of  an  academic  program  to  qualify  for  a 
doctorate. 

Agenda:  The  open  session  of  the  meeting 
on  August  6  from  8:00  a.m.  to  8:25  a.m.  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  panel  will  be  reviewing  and 
discussing  grant  applications  dealing  with 
health  services  research  issues.  In  accordance 
with  the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2  and  5 
U.S.C,  5S2l>(c)(6),  the  Administrator, 
AHCPR,  has  made  a  formal  determination 
that  this  latter  session  will  be  closed  because 
the  discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roater  of 
members  of  other  relevant  information 
should  contact  Carmen  Johnson,  Agency  for 
Health  Care  Policy  and  Research,  Suite  400, 
2101  East  Jefferson  Street,  Rockville, 
Maryland  20852,  Telephone  (301)  594-1449 
X1613. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  July  10,  1997. 
John  Eismberg, 
Administrator. 

[FR  Doc.  97-18684  Filed  7-15-97;  8:45  am] 
aiLUNO  CODE  4ieo-«Mi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Health  Care  Policy  and 
Research 

^4otice  of  Health  Care  Policy  and 
Research;  Special  Emphasis  Panel 
Meeting 

In  accordance  with  section  10(a)  of 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix  2)  announcement  is 
made  of  the  following  special  emphasis 
panel  scheduled  to  meet  during  the 
monthof  July  1997: 

Name:  Health  Care  Policy  and  Research 
Special  Emphasis  Panel. 

Date  and  Time:  July  24,  1997,  1:00  p.m. 

Place:  Agency  for  Health  Care  Policy  and 
Research.  2101  E.  Jefferson  Street.  Suite  400, 
Rockville,  MD  20852. 

Open:  July  24,  1997, 1:00  p.m.  to  1:15  p.m. 
Closed  for  remainder  of  meeting. 

Purpose:  This  Panel  is  charged  with 
conducting  the  initial  review  of  grant 
applications  on  health  services  research 
issues  related  to  care  for  persons  with 
acquired  immune  deficiency  syndrome 


(AIDS)  and  other  related  human 
immunodeficiency  virus  (HIV)  diseases. 

Agenda:  The  open  session  of  the  meeting 
on  July  24.  from  1:00  p.m.  to  1:15  p.m.,  will 
be  devoted  to  a  business  meeting  covering 
administrative  matters.  During  the  closed 
session,  the  committee  will  be  reviewing  and 
discussing  grant  applications  dealing  with 
health  services  research  issues.  In  accordance 
with  the  Federal  Advisory  Committee  Act, 
section  10(d)  of  5  U.S.C,  Appendix  2  and  5 
U.S.C,  552b(c)(6),  the  Acting  Administrator. 
AHCPR,  has  made  a  formal  determination 
that  this  latter  session  will  be  closed  because 
the  discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  grant  applications.  This 
information  is  exempt  from  mandatory 
disclosure. 

Anyone  wishing  to  obtain  a  roster  of 
members  or  other  relevant  information 
should  contact  Carmen  M.  Johnson,  Agency 
for  Health  Care  Policy  and  Research,  Suite 
400,  2101  East  Jefferson  Street,  Rockville, 
Maryland  20852,  Telephone  (301)  594-1449 
X1613. 

Agenda  items  for  this  meeting  are  subject 
to  change  as  priorities  dictate. 

Dated:  July  10. 1997. 
John  Eisenberg. 
Administrator. 

|FR  Doc.  97-18687  Filed  7-15-97;  8:45  am] 
BILUNO  CODE  4160-40-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  45  CFR  Part  303.72— Request  for 
collection  of  past-due  support  by 
Federal  tax  refund  offset  and 
administrative  offset. 

OAfB  No..  None. 

Description:  The  Office  of  Child 
Support  Enforcement  (OCSE)  operates 
the  Tax  refund  offset  (TROP).  The  TROP 
was  enacted  by  Congress  on  August  13. 
1981  (Pub.  L.  97-35.  section  2331).  This 
is  a  computerized  system  operated  by 
the  Office  of  Child  Support  Enforcement 
(OCSE)  within  the  Administration  for 
Children  and  Families  (ACF)  of  the  U.S. 
Department  of  Health  and  Human 
Services  (HHS)  and  State  child  support 
agencies.  The  TROP  was  established  to 
recover  delinquent  AFDC  child  support 
debts  with  ongoing  cooperation  of  states 
and  local  child  support  agencies. 

The  Omnibus  Budget  Reconciliation 
Act  of  1990  (Pub.  L.  101-508)  signed  by 
the  President  in  November  1990, 
expanded  the  Program  to  include  a 
provision  for  non-AFDC  cases. 

In  1996  the  Debt  Collection 
Improvement  Act  (Pub.  L.  104-134) 
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further  expanded  the  program  to 
increase  the  collection  of  nontax  debts 
owed  to  the  Federal  Government  and  to 
assist  families  in  collecting  past-due 
child  support.  It  required  die 
development  and  implementation  of 
procedures  necessary  to  collect  past-due 
support  by  administrative  offset  by 
agencies.  As  a  result,  this  program  is 
now  known  as  the  Tax  Refund  and 
Administrative  Offset  Program  (TROP/ 
ADOP). 

Purpose:  Pursuant  to  Public  Laws  97- 
35  enacted  by  Congress  on  August  13, 
1981,  Public  Law  101-508  signed  by  the 
President  in  November  1990  and  Public 
Law  104-134  enacted  into  law  on  April 
26,  1996,  the  Debt  Collection 
Improvement  Act  of  1996,  and  pursuant 
to  the  Executive  Order  13019  dated 
September  28,  1996,  the  OCSE  will 
match  the  tax  refund  records  against 
Federal  payment  certification  records 
and  Federal  financial  assistance  records. 
The  purpose  is  to  facilitate  the 
collection  of  delinquent  child  support 
obligations  from  persons  who  may  be 
entitled  or  eligible  to  receive  certain 
Federal  payments  or  Federal  assistance. 
State  child  support  agencies  submit 
cases  of  delinquent  child  support  claims 
to  the  CXiSE  for  submission  to  the 
Financial  Management  Service  (FMS). 
These  cases  are  sent  by  on-line  dial-up 
access  via  personal  computer,  tape  and 
cartridge  via  mail,  Mitron  tape,  file 
transfer,  or  electronic  data  transmission. 
The  Office  of  Child  Support 
Enforcement  serves  as  a  conduit 
between  state  child  support 
enforcement  agencies  and  the  FMS  by 
processing  weekly  updates  of  collection 
data  and  distributing  the  information 
back  to  the  appropriate  State  child 
support  agency.  The  information  will  be 
disclosed  by  OCSE  to  state  child 
support  agencies  for  use  in  the 
collection  of  child  support  debts, 
through  locate  action  wage  withholding 
or  other  enforcement  actions. 

Respondents:  State  and  local 
governments.  (50  States,  District  of 
Columbia,  Guam,  Puerto  Rico,  and 
Virgin  Islands.) 

Annual  Burden  Estimates 


Num- 
ber of 

re- 
spond- 
ents 

Number 

Aver- 

1  

Instru- 

of re- 
sponses 

age 

burden 

Total 
t)ur- 

ment 

per  re- 
spond- 

hours 
per  re- 

den 
hours 

ent 

sponse 

Stand- 

ard 

forms 

54 

30 

2 

3.240 

*  The  1.620  transmittals  (54  x  30) 
represent  5.2M  offset  requests  per  year. 

In  compliance  with  the  requirements 
of  Section  3506  (c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 

Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information 
Management  Services,  370  L'Enfant 
Promenade.  S.W.,  Washington,  D.C. 
20047,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  titie  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  July  10,  1997. 
Robert  Sargis, 

Reports  Clearance  Officer. 

(FR  Doc.  97-18677  Filed  7-15-97;  8:45  am) 
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Estimated  Total  Annual  Burden 
Hours:  3,240. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  RecordKeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

Title:  ACF-196  Temporary  Assistance 
for  Needy  Families  Financial  Reporting 
Form. 

OMB  No.  .New. 

Description 

Description  for  Federal  Register 

Notice  of  why  the  information  is  being 
collected,  what  it  is  and  how  it  will  be 
used.  Provide  specifics  where  relevant: 
The  form  provides  specific  data 
regarding  claims  and  provides  a 


mechanism  for  States  to  request  grant 
awards  and  certify  availability  of  State 
matching  funds.  Failure  to  collect  this 
data  would  seriously  compromise  ACF's 
ability  to  monitor  expenditures.  This 
information  is  also  used  to  estimate 
ouUays  and  may  be  used  to  prepare  ACF 
budget  submissions  to  Congress.  The 
following  citations  should  be  noted  in 
regards  to  this  collection;  405(c)(1); 
409(a)(7);  and  409(a)(1). 

Respondents:  States,  Puerto  Rico, 
Guam  and  the  District  of  Columbia 

Annual  Burden  Estimates 


Num- 
ber of 

re- 
spond- 
ents 

Numt>er 

Aver- 

Instru- 

of re- 
sponses 

age 

burden 

Total 
bur- 

ment 

per  re- 

hours 

den 

spond- 

per re- 

t>ours 

ent 

sponse 

ACF- 

196  ... 

54 

4 

8 

1,728 

Estimated  Total  Annua!  Burden 
Hours:  1,728. 

Additional  Information 

ACF  is  requesting  that  OMB  grant  a 
180  day  approval  for  this  information 
collection  under  procedures  for 
emergency  processing  by  October  1 . 
1997,  A  copy  of  this  information 
collection,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Administration  for  Children   . 
and  Families,  Reports  Clearance  Officer, 
Bob  Driscoll  at  (202)  401-6465. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attii:  OMB  Desk  Officer  for  ACF.  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street  N.W.. 
Washington,  D.C.  20503,  (202)  401- 
9313. 

Dated:  July  10, 1997. 
Bob  Driscoll, 

Reports  Clearance  Officer 

IFRDoc.  97-18676  Filed  7-15-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0266] 

Agency  information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 
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summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  15, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs.  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW..  rm.  10235, 
Washington.  DC.  20503,  Attention:  Desk 
Officer  for  FDA. 

FOR  FURTXER  INTORMATIOH  CONTACT: 
Judith  V.  Bigelow.  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857.  301-827-1479. 
SUPPl^MEMTARY  IHFORMATHJN:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Administrative  Detendon  and  Banned 
Medical  Devices  (21  CFR  800.55, 
800.55(k).  895.21,  and  895.22)  (OMB 
Control  Number  0910-O114— 
Reinstatement) 

FDA  has  the  statutory  authority  under 
section  304(g)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 


334(g)),  to  detain  during  establishment 
inspections  devices  that  are  believed  to 
be  adulterated  or  misbranded.  On  March 
9,  1979,  FDA  issued  a  final  regulation 
on  administrative  detention  procedures, 
which  includes,  among  other  things, 
certain  reporting  requirements 
(§  800.55(g)  (21  CFR  800.55(g)))  and 
recordkeeping  requirements 
{§  800.55(k)).  Under  §  800.55(g),  an 
appellant  of  a  detention  order  must 
show  documentation  of  ownership  if 
devices  are  detained  at  a  place  other 
than  that  of  the  appellant.  Under 
§  800. 55(k),  the  owner  or  other 
responsible  person  must  supply  records 
about  how  the  devices  may  have 
become  adulterated  or  misbranded,  as 
well  as  records  of  distribution  of  the 
detained  devices.  These  recordkeeping 
requirements  for  administrative 
detentions  allow  FDA  to  trace  devices 
for  which  the  detention  period  expired 
before  a  seizure  is  accomplished  or 
injimctive  relief  is  obtained. 

FDA  also  has  the  statutory  authority 
under  section  516  of  the  act  (21  U.S.C. 
360f)  to  ban  devices  that  present 
substantial  deception  or  an 
unreasonable  and  substantial  risk  of 
illness  or  injury.  The  final  regulation  for 
banned  devices  contains  certain 
reporting  requirements  (§§  895.21(d) 
and  895.22(al  (21  CFR  895.21(d)  and 
895.22(a))).  Section  895.21(d)  states  that 
if  the  Commissioner  of  Food  and  Drugs 
(the  Conunissioner)  decides  to  initiate  a 
proceeding  to  make  a  device  a  banned 
device,  a  notice  of  proposed  rulemaking 


will  be  published  in  the  Federal 
RegiBter,  and  this  notice  will  contain 
the  finding  that  the  device  presents  a 
substantial  deception  or  an 
unreasonable  and  substantial  risk  of 
illness  or  injury.  The  notice  will  also 
contain  the  reasons  why  the  proceeding 
was  initiated,  an  evaluation  of  data  and 
information  obtained  under  other 
provisions  of  the  act,  any  consiiltations 
with  the  panel,  and  a  determination  as 
to  whether  the  device  could  be 
corrected  by  labeling  or  change  of 
labeling,  or  change  of  advertising,  and  if 
that  labeling  or  change  of  advertising 
has  been  made.  Under  §  895.21(d),  any 
interested  person  may  request  an 
informal  hearing  and  submit  written 
comments.  Under  §  895.22,  a 
manufacturer,  distributor,  or  importer  of 
a  device  may  be  required  to  submit  to 
FDA  all  relevant  and  available  data  and 
information  to  enable  the  Commissioner 
to  determine  whether  the  device 
presents  substantial  deception, 
unreasonable  and  substantial  risk  of 
illness  or  injury,  or  uiu«asonable,  direct, 
and  substantial  danger  to  the  health  of 
individuals. 

Respondents  to  tiiis  collection  of 
information  are  those  manufacturers, 
distributors,  or  importers  whose 
products  FDA  seeks  to  detain  or  ban.  As 
previously  stated,  the  collection  of  data 
and  information  under  these  regulations 
is  conducted  on  a  very  infrequent  basis 
and  only  as  necessary. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


TABLE  1.— ESTIMATED  ANNUAL  REPORTING  BURDEN ^ 


21  CFR  Section 


800.55(g) 

895.21(d)  and  895.22(a)2 

Total 


No.  of 
Respondents 


1 
0 


Annual 

Frequency  per 

Response 


1 
0 


Total  Annual 
Responses 


1 
0 


Hours  per 
Response 


25 
0 


Total  Hours 


25 

0 

25 


'There  are  no  caprtal  costs  or  operating  and  maintenance  costs  associated  with  this  collection  o(  information.  ^..^^  vAft,„„  «,- 

^No  (te^  we^nned  dun^me  pkst  3  years  (§§895  21  and  895.22).  Therefore,  no  burden  ^a*  t^." 'T'Pff^f  "P^^ '^"|^, ^«r S 

proslhetc  hair  fibers  were  t)anned  there  were  no  firms  in  the  United  States  that  were  manufactunng  or  distnbuting  the  products.  Thus,  FDA  has 

put  zeroes  in  the  columns  estimating  reporting  and  recordkeeping  burdens. 

TABLE  2.— ESTIMATED  ANNUAL  RECORDKEEPING  BURDEN 


21  CFR  Section 


800.55(k) 
Total 


No.  of 
Recordkeepers 


1 


Annual 
Frequency  per 
Recordkeeping 


1 


Total  Annual 
Records 


Hours  per 
Recordkeeper 


20 


Total  Hours 


20 
20 


There  are  no  caprtal  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  informatton. 


Over  the  past  3  years,  there  has  been 
an  average  of  one  new  administradve 
detention  action  per  year.  Each 
administrative  detention  will  have 


varying  amounts  of  data  and 
information  that  must  be  maintained. 

FDA's  estimate  of  the  burden  under 
the  administrative  detention  provision 


is  based  on  FDA's  discussion  with  one 
of  the  three  firms  whose  devices  had 
been  detained  over  the  last  3  years. 
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Dated:  July  7,  1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[PR  Doc.  97-18592  Filed  7-15-97;  8:45  am) 

BILUNG  CODE  4180-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  97N-0265] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  cotnments  on  the 
collection  of  information  by  August  15. 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC,  20503,  Attention:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Judith  V.  Bigelow,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  rm.  16B-19,  Rockville, 
MD  20857,  301-827-1479. 
SUPPLEMENTARY  INFOmiATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U.S.C.  3507),  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Investigational  Device  Exemptions 
Reports  and  Records  (21  CFR  Part  812) 
(ONfB  Control  Number  0910-007B— 
Reinstatement) 

This  information  is  collected  under 
the  statutory  authority  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
regarding  investigational  devices 
(section  520(g)  (21  U.S.C.  360j(g))).  An 
investigational  device  exemption  (IDE) 
allows  a  device,  which  would  otherwise 
be  subject  to  provisions  of  the  act  such 
as  premarket  notification  or  premarket 
approval,  to  be  used  in  investigations 
involving  human  subjects  in  which  the 
safety  and  effectiveness  of  the  device  is 


being  studied.  The  purpose  of  this 
section,  as  explained  in  part  812  (21 
CFR  part  812)  in  §812.1,  is  to 
encourage,  to  the  extent  consistent  with 
the  protection  of  public  health  and 
safety  and  with  ethical  standards,  the 
discovery  and  development  of  useful 
devices  intended  for  human  use.  Under 
§§812.20,  812.25,  and  812.27, 
information  collected  in  the  application 
includes  sponsor  information;  a  report 
of  prior  investigations  including  reports 
of  all  prior  clinical,  animal,  and 
laboratory  testing  of  the  device,  a 
bibliography  of  all  publications,  amd  a 
summary  of  all  other  unpublished 
information;  an  investigational  plan 
including  study,  purpose,  protocol,  risk 
analysis,  device  description,  and 
monitoring  procedures;  a  description  of 
the  methods,  facilities,  and  controls 
used  for  the  manufacture,  processing, 
packing,  and  storage  of  the  device; 
investigator  information  including 
agreements  and  certifications; 
institutional  review  board  (IRB) 
information;  information  on  the  amount 
to  be  charged  for  the  device;  device 
labeling;  and  informed  consent 
materials. 

Section  812.10,  regarding  waiver  of 
IDE  requirements,  states  that  if  a 
sponsor  does  not  wish  to  comply  with 
certain  requirements  of  part  812,  the 
sponsor  may  voluntarily  submit  a 
waiver  request. 

Under  §  812.35,  when  an 
investigational  plan  changes,  a  sponsor 
is  required  to  submit  a  supplemental 
application  to  FDA,  and  the  sponsor 
may  not  begin  a  part  of  an  investigation 
at  a  facility  until  the  IRB  has  approved 
the  investigation,  FDA  has  received  the 
certification  of  IRB  approval,  and  FDA 
has  approved  the  supplemental 
application  relating  to  that  part  of  the 
investigation. 

Section  812.140  requires  investigators 
to  maintain  records,  including 
correspondence  and  reports  concerning 
the  study;  records  of  receipt,  use  or 
disposition  of  devices;  records  of  each 
subject's  case  history  and  exposure  to 
the  device;  informed  consent 
documentation;  study  protocol  and 
documentation  of  any  deviation  from 
the  protocol.  Sponsors  are  required, 
under  the  same  section,  to  maintain 
records  including  correspondence  and 
reports  concerning  the  study;  records  of 
shipment  and  disposition;  signed 
investigator  agreements;  adverse  device 
effects  information;  and,  if  of 
nonsignificant  risk,  an  explanation  of 
nonsignificant  risk  determination, 
records  on  device  name  and  intended 
use,  study  objectives,  investigator 
information,  IRB  information,  and 
statement  on  the  extent  that  good 


manufacturing  practices  will  be 
followed. 

Section  812,150  requires  investigators 
to  submit  reports  on  unanticipated 
adverse  device  effects,  withdrawal  of 
IRB  approval,  progress  reports, 
deviations  from  investigational  plan, 
failure  to  obtain  informed  consent,  and 
final  report.  Sponsors  are  required  to 
submit  reports  on  unanticipated  adverse 
device  effects,  withdrawal  of  IRB 
approval,  withdrawal  of  FDA  approval, 
current  investigator  lists,  progress 
reports,  notification  of  recall  and  device 
disposition,  final  report,  failure  to 
obtain  informed  consent,  and  significant 
risk  device  determination. 

The  following  parts  of  the  IDE 
regulations  are  covered  by  other 
sections  of  part  812,  and  thus  are  not 
mentioned  as  separate  reporting  or 
rerij.v' keeping  burden  requirements. 
Th    I     uiremenls  for  §812.18.  regarding 
impor.  dnd  export  requirements  for 
IDE's,    re  already  covered  under 
§  812.20(b)(1).  Section  812.18  states  that 
foreign  companies  are  required  to  be 
sponsored  by  a  U.S.  agent,  whose 
identity  is  required  under  the  IDE 
application.  This  is  not  an  additional 
information  collection,  and  a  separate 
requirement  for  information  is  not 
essential  just  because  this  is  an 
imported  device.  Sections  812.40, 
812.45.  and  812.46.  regarding  the 
general  responsibilities  of  sponsors,  are 
described  under  §§  812.20,  regarding 
actual  application  and  812.150, 
regarding  recordkeeping. 

Section  812.5,  regarding  the  labeling 
of  investigational  devices,  is  included 
under  §  812.20(b)(10),  where  the 
submitter  is  required  to  enclose  a  copy 
of  the  label  that  bears  information 
required  by  §  812.5  (i.e.,  name  and  place 
of  business  of  manufacturer,  packer,  or 
distributor,  the  quantity  of  contents  if 
appropriate,  and  the  following 
statement:  "CAUTION — Investigational 
device.  Limited  by  Federal  (or  United 
States)  law  to  investigational  use").  This 
label  shall  describe  all  relevant 
contraindications,  hazards,  adverse 
effects,  interfering  substances  or 
devices,  warnings,  and  precautions.  The 
label  will  also  not  bear  any  statement 
that  is  false  or  misleading  in  any 
particular  and  shall  not  represent  that 
the  device  is  safe  or  effective  for  the 
purposes  for  which  it  is  being 
investigated.  If  the  device  is  being  used 
solely  for  animal  research,  the  label 
shall  bear  the  following  statement: 
"CAUTION — Device  for  investigational 
use  in  laboratory  animals  or  other  tests 
that  do  not  involve  human  subjects." 
This  section's  burden  is  required  under 
§812.20(b)(10),  therefore  a  separate 
burden  estimate  is  not  required. 
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This  information  will  allow  FDA  to 
collect  data  to  ensure  that  the  use  of  the 
device  will  not  present  an  unreasonable 
risk  for  the  subject  enrolled  in  the  study 
and  will  not  violate  the  subject's  rights. 


The  likely  respondents  to  this 
information  collection  will  primarily  be 
medical  device  manufacturers., 
investigators,  hospitals,  health 


maintenance  organizations,  and 
businesses. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  l.— Estimated  Annual  reporting  Burden 


21  CFR  Section 


812.10  (waiver  requests) 

812.20.  812.25,  and  812.27  (onginal  application) 

812.35  and  812.150  (amendments  and  supplements) 

Total 


No.  of 
Respondents 


0.0 
500 
500 


Annual 

Frequency  per 

Response 


0.0 

0.428 

6.86 


Total  Annual 
Responses 


0.0 
214 
3.430 


Hours  per 
Response 


0.50' 
80 
6 


.""' ' ^ ' 

There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

'  PDAs  best  estimate  given  the  (act  that  no  waiver  request  has  ever  been  submitted. 

2  PDAs  best  estimate  given  the  fact  that  no  sponsor  has  submitted  such  a  request  between  fiscal  years  1991  and  1995. 


Total  Hours 


0.12 

17.120 
20,580 
37,700 


Based  on  past  conversations  with 
manufacturers,  industry  and  trade 
association  representatives,  and 
businesses.  FDA  has  estimated  that  the 
annual  reporting  burden  for  one  IDE 
original  application  takes  approximately 
80  hours  to  complete,  and  the  aimual 
reporting  burden  for  one  IDE 
amendment  and  .supplement  takes 
approximately  6  hours  to  complete.  The 
number  of  respondents  who  annually 
respond  to  this  collection  of  information 


has  decreased  from  700  to  500,  due  to 
multiple  applications  received  from 
each  respondent. 

Based  on  an  average  of  IDE's 
submitted  from  fiscal  years  1991 
through  1995,  approximately  500 
respondents  submit  IDE  applications 
(originals  and  supplements)  annually. 
Based  on  data  from  fiscal  years  1991  to 
1995,  an  average  of  214  original  IDE 
applications  are  submitted  amiually. 


The  reporting  burden  for 
nonsignificant  risk  device  studies  is 
negligible.  Normally,  nonsignificant  risk 
device  studies  are  not  reported  to  FDA 
unless  a  problem  is  reported  such  as  em 
unanticipated  adverse  device  reaction, 
failure  to  obtain  informed  consent, 
withdrawal  of  IRB  approval,  or  a  recall 
of  a  device.  In  the  past,  an  average  of  10 
incidences  or  less  annually  have  been 
reported  to  FDA, 


Table  2.— Estimated  Annual  recordkeeping  Burden 


21  CFR  Section 


812.140  (onginal  and  supplement) 

812.140  (nonsignificant) 
Total 


No.  of 
Recordkeepers 


500 
500 


Annual 
Frequency  per 
Recordkeeping 


0.428 

6.86 

1 


Total  Annual 
Records 


214 

3,430 

500 


Hours  per 
Recordkeeper 


10 
1 
6 


Total  Hours 


2,140 
3,430 
3,000 
8,570 


There  are  no  capital  costs  or  c^erating  and  maintenance  costs  associated  with  this  collection  of  information. 


Over  the  past  several  years,  in 
conversations  with  manufacturers, 
industry  trade  association  groups,  and 
businesses,  FDA  has  estimated  that  the 
recordkeeping  burden  for  preparing  an 
original  IDE  submission  averages  10 
hours  for  each  original  IDE  submission. 
Similarly,  through  the  same 
conversations  mentioned  above,  FDA 
has  estimated  recordkeeping  for  each 
supplement  requires  1  hour. 

The  recordkeeping  burden  for 
nonsignificant  risk  device  investigations 
is  difficult  to  estimate  because 
nonsignificant  risk  device  investigations 
are  not  required  to  be  submitted  to  FDA. 
The  IDE  staff  estimates  that  the  number 
of  nonsignificant  risk  device 
investigations  is  equal  to  the  number  of 
active  significant  risk  device 
investigations.  The  recordkeeping 
burden,  however,  is  reduced  for 
nonsignificant  risk  device  studies. 


Dated:  July  7, 1997. 
William  K.  Hubbard, 

Associate  Commissioner  for  Policy 

Coordination. 

[FR  Doc.  97-18593  Filed  7-15-97;  8:45  am] 

BtUJNQ  CODE  4ieO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97N-0264] 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMINARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 


that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 

DATES:  Submit  written  comments  on  the 
collection  of  information  by  August  15, 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  0MB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Desk 
Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Judith  V.  Bigelow,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
301-827-1479, 
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SUPPLEMENTARY  INFORMATION:  In 
compliance  with  section  3507  of  the 
PRA  (44  U,S.C.  3507).  FDA  has 
submitted  the  following  proposed 
collection  of  information  to  0MB  for 
review  and  clearance. 

Information  Required  in  a  Premarket 
Notification  Submission  (21  CFR 
807.87.  807.92,  and  807.93)  (0MB 
Control  Number  0910-0281— 
Reinstatement) 

Under  section  510(k)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (21  U.S.C. 
36D(k]).  a  premarket  notification  must 
be  filed  before  the  introduction  or 
delivery  for  introduction  of  a  device 
intended  for  human  use.  Under  §  807.87 
(21  CFR  807.87).  premarket  notifications 
are  required  to  contain  certain 


information,  including  the  device  name, 
establishment  registration  number,  class 
of  the  device,  the  device's  proposed 
labeling,  action  taken  by  the  person 
required  to  register  to  comply  with 
performance  standards,  and  a  510{k) 
summary  as  described  in  §  807.92  (21 
CFR  807,92)  or  a  510(k)  statement  as 
described  in  §  807.93  (21  CFR  807.93). 
In  addition,  §807.87(1)  requires  that 
those  filing  premarket  notification  who 
claim  substantial  equivalence  to  certain 
devices  as  described  in  §807.87(i),  that 
are  classified  into  class  m,  must  submit 
to  FDA  a  summary  of  safety  and 
effectiveness  problems  and  a  citation  to 
the  information  upon  which  the 
summary  is  based.  The  premarket 
notification  submitter  must  also  furnish 
FDA  with  a  certification  that  a 


reasonable  search  has  been  conducted  of 
all  known  information. 

The  information  collected  in  the 
premarket  notification  is  necessary  to 
enhance  FDA's  ability  to  ensure  that 
only  premarket  notification  submissions 
for  devices  that  are  as  safe  and  as 
effective  as  legally  marketed  predicate 
devices  are  cleared  for  marketing.  In 
addition,  FDA  makes  pubhcly  available 
this  information  concerning  devices  for 
which  a  marketing  order  has  been 
issued,  in  order  to  provide  to  the  public 
the  agency's  basis  for  equivalence 
determinations. 

Respondents  to  this  collection  of 
information  are  medical  device 
manufacturers  and  distributors. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden 


21  CFR  Section 


807.87(h)  and  807.92  (simple  5lO(k)  summaries) 
807.87(h)  and  807.92  (complex  510(k)  summaries) 
807.87(h)  and  807.93  (510(k)  statements) 
807.87(i)  and  807.94  (certificstfions) 
Total 


No.  of 
Respondents 


2,592 

247 

2,896 

208 


Afviual 

Frequency  per 

Response 


Total  Annual 
Responses 


2.S82 
247 

2.896 
208 


Hours  per 
Response 


8 
12 

1 
40 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  ol  information. 


Total  Hours 


20,736 
2,964 
2,896 
8.320 

34.916 


FDA  bases  these  estimates  on 
conversations  with  industry  and  trade 
association  representatives,  and  from 


internal  review  of  the  documents  listed 
in  the  table  above. 

Under  §  807.93,  anyone  submitting  a 
510(k)  statement  must  make  that 


information  available  to  anyone  who 
requests  it 


Table  2.— Estimated  Annual  Recordkeeping  Burden 


21  CFR  Sectwn 


807.93 
Total 


No.  of 
Recordkeepers 


2,896 


Annual 
Frequency  per 
Recordkeeping 


Total  Annual 
Records 


10 


28.960 


Hours  per 
Recordkeeper 


0.5 


There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  informabon. 


Total  Hours 


14,480 
14,480 


Dated:  July  7, 1997. 

William  K.  Hubbard, 

Associate  Commissioner  for  Policy 
Coordination. 

[FR  Doc.  97-18595  Filed  7-15-97;  8:45  am] 

BILUNQ  CODE  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Pood  and  Drug  Administration 
[Docket  No.  97N-0129] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"FDA  Safety  Alert/Public  Health 
Advisory  Readership  Survey"  has  been 


approved  by  the  Office  of  Management 
and  Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  R.  Wolff,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  April  21,  1997  (62 
FR  19323),  the  agency  announced  that 
the  proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  section  3507  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  OMB  has  now  approved 
the  information  collection  and  has 
assigned  OMB  control  number  0910- 
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0341.  The  approval  expires  on  June  30, 

2000.  An  agency  may  not  conduct  or 

sponsor,  and  a 

person  is  not  required  to  respond  to,  a 

collection  of  information  unless  it 

displays  a  currently  valid  0MB  control 

number. 

Dated:  July  8,  1997. 
William  K.  HubiMTti, 
Associate  Commissioner  for  Policy 
Coordination. 

(FR  Doc.  97-18594  Filed  7-15-97;  8:45  am] 
BiuJNQ  cooe  4iao-oi-f 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

[BPD-845-PN] 

RIN  0938-AH28 

Medicare  Program;  Special  Payment 
Limits  for  Home  Oxygen 

AGENCY:  Health  Care  Financing 

Administration  (HCFA),  HHS. 

ACTION:  Proposed  notice. 

SUMMARY:  This  notice  would  establish 
special  payment  limits  for  home  oxygen. 
Currently,  payment  under  the  Medicare 
program  for  home  oxygen  and  other 
items  of  durable  medical  equipment  is 
equal  to  80  percent  of  the  lesser  of  the 
actual  charge  for  the  item  or  the  fee 
schedule  amount  for  the  item.  Based  on 
our  experience  and  after  consulting  with 
representatives  of  home  oxygen 
suppliers,  we  have  determined  that  the 
Medicare  fee  schedule  amounts  for 
home  oxygen  are  grossly  excessive  and 
are  not  inherently  reasonable  because 
they  are  excessively  high  relative  to  the 
payment  amount  for  similar  services  by 
the  Department  of  Veterans  Affairs 
which  uses  a  true  competitive  payment 
methodology.  This  notice  would  replace 
the  use  of  the  fee  schedule  amount  and 
proposes  that  payment  for  home  oxygen 
be  equal  to  80  percent  of  the  lesser  of 
the  actual  charge  or  a  special  payment 
limit  set  by  HCFA,  which  would  vary  by 
locality.  It  is  intended  to  prevent 
continuation  of  excessive  payment.  The 
special  limit  would  be  based  on  the 
average  payment  amount  for  home 
oxygen  services  by  the  Department  of 
Veterans  Affairs. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  by  5  p.m. 
on  September  15, 1997. 
ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Health  Care  Financing 
Administration,  Department  of  Health 
and  Human  Services,  Attendon:  BPD- 


845-PN,  P.O.  Box  26676,  Baltimore,  MD 
21207-0476. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  309-G,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201,  or 
Room  C5-09-26,  7500  Security 
Boulevard.  Baltimore,  MD  21244-1850. 

Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
BPD-845-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  309-G  of  the  Department's 
offices  at  200  Independence  Avenue, 
SW.,  Washington,  DC,  on  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  5  p.m.  (phone:  (202)  690-7890). 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Sp>ecify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-7800  (or  toll  free  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $8.00.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  Free  public  access  is  available  on 
a  Wide  Area  Information  Server  (WAIS) 
through  the  Internet  and  via 
asynchronous  dial-in.  Internet  users  can 
access  the  database  by  using  the  World 
Wide  Web;  the  Superintendent  of 
Documents  home  page  address  is  http:/ 

/www.access.gpo.gov/su docs/,  by 

using  local  WAIS  client  software,  or  by 
telnet  to  swais.access.gpo.gov,  then  log 
in  as  guest  (no  password  required).  Dial- 
in  users  should  use  communications 
software  and  modem  to  call  (202)  512- 
1661;  type  swais,  then  log  in  as  guest 
(no  password  required). 

FOR  FURTHER  INFORMATION  CONTACT: 
William  J.  Long  (410)  786-5655. 


SUPPLEMENTARY  INFORMATION: 
L  Background 

A.  Payment  Under  Reasonable  Charges 

Payment  for  durable  medical 
equipment  (DME)  furnished  under  Part 
B  of  the  Medicare  program 
(Supplementary  Medical  Insurance)  is 
made  through  contractors  known  as 
Medicare  carriers.  Before  January  1, 
1989,  payment  for  DME  was  made  on  a 
reasonable  charge  basis  by  these 
carriers.  The  methodology  used  by  the 
carriers  to  establish  reasonable  charges 
is  set  forth  in  sections  1833  and  1842(b) 
of  the  Social  Security  Act  (the  Act)  and 
42  CFR  part  405,  subpart  E  of  our 
regulations.  Reasonable  charge 
determinations  are  generally  based  on 
customary  and  prevailing  charges 
derived  from  historic  charge  data.  The 
reasonable  charge  for  an  item  of  DME 
was  generally  set  at  the  lowest  of  the 
following  factors — 

•  The  supplier's  actual  charge  for  the 
item. 

•  The  supplier's  customary  charge. 

•  The  prevailing  charge  in  the  locality 
for  the  item.  (The  prevailing  charge  may 
not  exceed  the  75th  percentile  of  the 
customary  charges  of  suppliers  in  the 
locality.) 

•  The  inflation  indexed  charge  (IIC). 
(The  IIC  is  defined  in  §  405.509(a)  as  the 
lowest  of  the  fee  screens  used  to 
determine  reasonable  charges  for 
services,  supplies,  and  equipment  paid 
on  a  reasonable  charge  basis  (excluding 
physician  services)  that  is  in  effect  on 
December  31st  of  the  previous  fee 
screen  year,  updated  by  the  inflation 
adjustment  factor.) 

B.  Exception  to  the  Reasonable  Charge 
Payment  Methodology — Special 
Reasonable  Charge  Limits 

Section  1842(b)(3)  of  the  Act  requires 
that  payments  under  Part  B  of  the 
Medicare  program  that  are  made  on  a 
charge  basis  must  be  reasonable. 
Paragraphs  (8)  and  (9)  of  section  1842(b) 
provide  that  we  may  establish  a  special 
reasonable  charge  for  a  category  of 
service  if,  after  appropriate  consultation 
with  representatives  of  affected  parties, 
we  determine  that  the  standard  rules  for 
calculating  reasonable  charges  result  in 
grossly  deficient  or  grossly  excessive 
charges. 

The  applicable  regulations  are  located 
at  §  405.502(g)  and  require  us  to 
consider  the  available  information  that 
is  relevant  to  the  category  of  service  and 
establish  reasonable  charge  limits  that 
are  realistic  and  equitable.  The  limit  on 
the  reasonable  charge  is  an  upper  limit 
to  correct  a  grossly  excessive  charge  or 
a  lower  limit  to  correct  a  grossly 
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deficient  charge.  The  limit  is  either  a 
specific  dollar  amount  or  is  based  on  a 
special  method  to  be  used  in 
determining  the  reasonable  charge. 

Section  405.502(g)(1)  provides  the 
following  examples  of  circumstances 
that  may  result  in  grossly  deficient  or 
excessive  charges — 

•  The  marketplace  is  not  competitive. 

•  Medicare  and  Medicaid  are  the  sole 
or  primary  source  of  payment  for  a 
service. 

•  The  charges  involve  the  use  of  new 
technology  for  which  an  extensive 
charge  history  does  not  exist, 

•  The  charges  do  not  reflect  changing 
technology,  increased  facility  with  that 
technology,  or  changes  in  acquisition, 
production,  or  supplier  costs. 

•  The  prevailing  charges  for  a  service 
in  a  particular  locality  are  substantially 
higher  or  lower  than  prevailing  charges 
in  other  comparable  localities,  taking 
into  account  the  relative  costs  of 
furnishing  the  services  in  the  different 
localities. 

•  Charges  are  grossly  lower  than  or 
exceed  acquisition  or  production  costs. 

•  There  have  been  increases  in 
charges  for  a  service  that  cannot  be 
explained  by  inflation  or  technology. 

•  The  prevailing  charges  for  a  service 
are  substantially  higher  or  lower  than 
the  payments  made  for  the  service  by 
other  purchasers  in  the  same  locality. 

Section  405.502(g)(3)  requires  that  we 
publish  proposed  payment  limits  in  the 
Federal  Register.  We  then  allow  60  days 
for  receipt  of  public  comments  on  the 
proposal.  After  we  have  considered  all 
timely  comments,  we  publish  in  the 
Federal  Register  a  final  notice 
announcing  the  special  payment  limits 
and  our  analyses  and  responses  to  the 
comments.  Section  405.502(g)(3)  also 
provides  that  the  proposed  and  final 
notices  must  set  forth  the  criteria  and 
circumstances,  if  any,  under  which  a 
carrier  may  grant  an  exception  to  the 
limit(s). 

C.  Durable  Medical  Equipment  Fee 
Schedules 

On  December  22,  1987,  the  Congress 
passed  section  4062  of  the  Omnibus 
Budget  Reconciliation  Act  of  1987, 
Public  Law  100-203,  which  added 
section  1834(a)  to  the  Act.  Section 
1834(a)  provides  for  a  fee  schedule 
payment  methodology  for  DME 
furnished  on  or  after  January  1,  1989. 
Section  4152(h)  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990,  Public  Law 
101-508,  delayed  the  effective  date  of 
the  oxygen  fee  schedule  payment 
methodology  until  June  1.  1989.  (This 
fee  schedule  payment  methodology  is 
set  forth  in  42  CFR  part  414,  subpart  D.) 
SecUons  1834(a)(1)(A)  and  (B)  of  the  Act 


provide  that  Medicare  payment  for  DME 
is  equal  to  80  percent  of  the  lesser  of  the 
actual  charge  for  the  item  or  the  fee 
schedule  amount  for  the  item.  Section 
1834(a)  of  the  Act  classifies  DME  into 
the  following  payment  categories; 

•  Inexpensive  or  other  routinely 
purchased  DME. 

•  Items  requiring  frequent  and 
substantial  servicing. 

•  Customized  items, 

•  Oxygen  and  oxygen  equipment. 

•  Other  items  of  DME  (capped  rental 
items). 

There  is  a  separate  methodology  for 
determining  the  fee  schedule  payment 
amount  for  each  category  of  DME  and 
the  fee  schedules  are  adjusted  annually 
by  a  covered  item  update  factor.  The 
covered  item  update  factor  is  generally 
equal  to  the  change  in  the  Consumer 
Price  Index  for  all  Urban  Consumers 
(CPI-U)  for  the  12-month  period  ending 
June  30  of  the  preceding  year. 

Section  1834(a)(10)(B)  of  the  Act 
provides  that  we  may  apply  the  special 
payment  limits  authority  of  paragraphs 
(8)  and  (9)  of  section  1842(h)  to  covered 
items  of  DME  and  suppliers  of  these 
items  and  payments  under  section 
1834(a)  in  the  same  manner  as  these 
provisions  apply  to  physician  services 
and  physician  and  reasonable  charges 
under  section  1842(b). 

D.  Current  Payment  for  Home  Oxygen 

Home  oxygen  is  covered  by  the 
Medicare  program  as  DME  and  is  paid 
for  m  accordance  with  the  methodology 
specified  in  the  oxygen  and  oxygen 
equipment  payment  category.  This 
methodology  is  contained  in  sections 
1834(a)(5)  and  (9)  of  the  Act.  Section 
1834(a)(5)  requires  that  payment  for 
oxygen  and  oxygen  equipment  be  on  a 
monthly  basis.  An  add-on  for  portable 
oxygen  equipment  is  provided  under 
this  section  as  well  as  a  50  percent 
increase  in  payments  when  the 
prescribed  liter  flow  is  greater  than  4 
liters  of  oxygen  per  minute  or  a  50 
percent  decrease  in  payments  when  the 
prescribed  liter  flow  is  less  than  1  liter 
of  oxygen  per  minute. 

Section  1834(a)(9)(A)  specifies  how 
the  monthly  payment  amount  is 
computed.  Section  1834(a)(9)(A) 
requires  that  each  Medicare  carrier 
compute  a  base  local  average  monthly 
payment  rate  per  beneficiary  as  an 
amount  equal  to  the  total  reasonable 
charges  for  all  items  of  oxygen  and 
oxygen  equipment  (other  than  portable 
oxygen  equipment)  divided  by  the  total 
number  of  months  for  all  beneficiaries 
receiving  oxygen  during  1986.  For  1989 
and  1990.  the  base  local  average 
monthly  payment  rate  was  equal  to  95 
percent  of  the  base  local  average 


monthly  payment  rate  increased  by  the 
percentage  increase  in  the  CPI-U  for  the 
six-month  period  ending  with  December 
1987.  For  subsequent  years,  the 
payment  rate  is  increased  by  the 
covered  item  update,  generally  the 
percentage  increase  in  the  CPI-U  for  the 
12-month  period  ending  with  June  of 
the  previous  yeaj. 

In  addition,  section  1834(a)(9)(B) 
requires  the  computation  of  a  national 
limited  monthly  payment  rate  beginning 
in  1991.  The  national  limited  monthly 
payment  rate  is  defined  as  an  amount 
not  to  exceed  100  percent  of  the  median 
of  all  local  monthly  payment  rates 
computed  for  the  item  or  less  than  85 
percent  of  the  median. 

Regulations  implementing  the 
statutory  provisions  of  sections 
1834(a)(9)(A)  and  (a)(9)(B)  are  contained 
in  42  CFR  414.226. 

Currently,  there  are  three  types  of 
oxygen  delivery  systems:  gas,  liquid, 
and  concentrators.  As  a  result  of  the  fee 
schedule  methodology.  Medicare  pays 
for  home  oxygen  without  regard  to  the 
type  of  system.  The  fee  schedule 
amounts  are  based  on  an  average  of  the 
amounts  paid  for  all  three  types  of 
oxygen  delivery  systems  during  the 
1986  base  period.  A  major  expectation 
under  this  modality  neutral  payment 
methodology  was  that  suppliers  would 
be  able  to  furnish  the  most  cost  effective 
and  medically  appropriate  system  to 
their  patients. 

The  current  fee  schedule  amounts  for 
home  oxygen  are  a  result  of  the  fee 
schedule  methodology  as  specified  in 
sections  1834(a)(5)  and  (9)  of  the  Act 
and  §  414.226  as  discussed  above. 

Since  the  enactment  of  section 
1834(a)(5),  we  have  not  utilized  the 
special  reasonable  charge  limits  located 
at  §  405.502(g)  to  determine  whether  the 
standard  fee  schedule  payment  rules  for 
oxygen  result  in  grossly  deficient  or 
excessive  charges.  However,  as 
explained  below,  we  are  proposing  to 
reduce  Medicares  payment  amounts  for 
home  oxygen  because  Medicare's 
payment  amounts  for  oxygen  are 
substantially  higher  than  the  payments 
made  by  another  purchaser  in  the  same 
locality. 

E.  Comparison  With  the  Department  of 
Veterans  Affairs 

The  Department  of  Veterans  Affairs 
(VA)  also  administers  a  national 
program  for  the  furnishing  of  oxygen  to 
patients  at  home.  The  VA  is  different 
from  Medicare  and  most  other  payers  in 
that  it  uses  a  competitive  bidding 
methodology  for  making  payment, 
whereas  Medicare  carriers  use  historical 
charge  data  to  establish  a  base  local 
average  monthly  payment  per 
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beneficiary  that  is  used  to  determine  a 
national  limited  monthly  payment  rate. 

The  primary  objective  of  a 
competitive  bidding  methodology  is  to 
utilize  competitive  market  forces  in 
order  to  establish  a  payment  amount 
that  is  closer  to  suppliers'  marginal 
costs  of  doing  business  including  a  fair 
profit  amount.  Under  competitive 
bidding,  suppliers  are  required  to 
specify  in  advance  the  minimum  price 
they  will  accept  for  each  product  of 
service,  and  low  bidders  are  awarded 
contracts  on  either  an  exclusive  or  non- 
exclusive basis  to  provide  these  items  to 
progrEun  clients.  In  that  bidders  are  in 
competition  with  one  another,  each 
bidder's  bid  is  likely  to  reflect  its  true 
costs  plus  a  reasonable  rate  of  profit, 
because  unrealistically  high  bid  prices 
would  ensure  a  bidder's  exclusion  from 
a  particular  segment  of  the  market  and 
unrealistically  lower  bids  would  result 
in  reimbursement  rates  that  are  below 
costs.  Therefore,  we  conclude  that  a 
competitive  bidding  methodology 
results  in  a  bid  that  reflects  a  supplier's 
true  costs  plus  a  reasonable  profit.  In 
contrast,  suppliers  do  not  reveal  their 
true  costs  to  Medicare  because  Medicare 
reimbursement  rates  for  oxygen  reflect  a 
"reasonable  charge"  methodology 
driven  by  supplier  charges  and  then  a 
modality  neutral  fee  schedule  derived 
from  charges  in  a  base  year.  These 
payment  rates  are  likely,  over  time,  to 
have  little,  if  any,  relationship  to 
suppliers'  costs. 

No  other  payment  methodology  that 
we  reviewed  takes  full  advantage  of 
competitive  market  forces  to  the  extent 
of  the  competitive  bidding 
methodology.  Only  in  a  competitive 
environment  can  buyers  take  full 
advantage  of  the  sellers'  marginal  costs 
of  doing  business  in  that  the  potential 
for  lost  business  is  brought  to  bear  on 
those  suppliers  whose  prices  exceed 
their  competitors'  prices.  The  lowest  bid 
is  the  best  indicator  of  the  actual  costs 
of  supplying  the  product  by  an  efficient 
supplier,  plus  a  reasonable  profit.  Thus, 
we  believe  that  the  VA's  competitive 
bidding  payment  methodology  produces 
a  payment  amount  that  lakes  advantage 
of  true  competitive  forces  and,  therefore, 
is  a  better  measure  upon  which  to 
compare  current  Medicare  payment 
amounts. 

Economic  analyses  of  Medicare 
reimbursement  arrangements  have  been 
undertaken  for  a  variety  of  health  care 
providers  and  suppliers  over  the  past 
two  decades.  A  principal  motivation  in 
these  analyses  is  to  understand  how 
reimbursement  arrangements  affect  the 
price  taxpayers  pay  for  the  purchased 
good  or  service.  In  its  1990  "Review  of 
Reimbursement  Methods  of  Other 


Payers  for  Durable  Medical  Equipment," 
Abt  Associates  Inc..  found  ample 
evidence  that  competitive  bidding 
encourages  suppliers  to  bid  prices  closer 
to  their  true  costs  while  Medicare's 
reimbursement  methods  offer  no  such 
incentives  to  suppliers.  Abt  found  that 
competitive  bidding  programs  for 
oxygen  concentrators  at  VA  Medical 
Centers  obtained  reimbursement  levels 
as  much  as  70  percent  lower  than 
Medicare.  A  similar  procurement 
program  for  concentrators  in  the  Utah 
Medicaid  program  obtained  a  monthly 
rental  price  that  was  42  percent  below 
the  average  Medicare  prices  in  the  State 
for  the  1986  to  1988  period.  The 
Miimesota  Medicaid  program  obtained  a 
monthly  rental  price  for  concentrators 
that  was  60  percent  below  the  Medicare 
prices  in  the  State  for  this  same  three- 
year  period. 

An  examination  of  the  payment 
outcomes  produced  by  the  Medicare 
payment  methodology  and  the 
reimbursement  mechanisms  for  oxygen 
concentrators  in  Utah  and  Miimesota 
indicates  that  while  starting  at  a  lower 
level  than  Medicare,  the  competitive 
Medicaid  payment  levels  decreased 
from  the  mid-  to  late-1980's.  while  the 
corresponding  Medicare  prices 
increased  over  the  same  period.  We 
believe  that  the  differences  in  both  the 
absolute  amounts  of  these  prices  and  the 
opposing  direction  of  price  changes  over 
time,  demonstrate  the  inherent  inability 
of  Medicare's  formulaic,  historical, 
charge-based  reimbursement 
methodology  (whether  fee  schedule  or 
reasonable  charge)  to  accurately  reflect 
the  true  costs  of  suppliers  in  the  home 
oxygen  market. 

m  its  yearly  home  oxygen  program 
report  "National  Home  Oxygen 
Program.  FY94  Cost  Review",  the  VA 
indicated  that  the  weighted  average 
payment  amount  for  oxygen 
concentrators  is  $125.96  per  month.  The 
VA  reports  that  this  amount  includes 
the  costs  of  the  portable/back-up  system 
and  refills.  In  contrast.  Medicare  pays 
an  average  monthly  payment  amount  of 
approximately  $280  for  a  stationary 
oxygen  system  (including  contents), 
regardless  of  the  type  of  oxygen  system, 
plus  an  average  of  $45  per  month  for  a 
portable  system,  for  a  total  of  $325  per 
month.  Thus  Medicare  is  paying  2.6 
times  as  much  as  the  VA  for  an  oxygen 
concentrator  plus  portable  system  and 
portable  refills. 

n.  Provisioiu  of  This  Proposed  Notice 

Based  on  our  experience  and  after 
considting  with  representatives  of  home 
oxygen  suppliers,  we  have  determined 
that  the  Medicare  fee  schedule  payment 
amounts  for  home  oxygen  are  not 


inherently  reasonable  because  they  are 
grossly  excessive  relative  to  the 
payment  amount  for  similar  services  by 
the  VA  which  uses  a  true  competitive 
payment  methodology.  In  accordance 
with  section  1842(b)(8)  of  the  Act,  we 
are  proposing  to  replace  the  use  of  the 
current  fee  schedule  payment  with 
special  payment  limits  for  home  oxygen. 

A.  Special  Payment  Limits  for  Home 
Oxygen 

For  home  oxygen  services  furnished 
to  Medicare  beneficiaries,  we  propose  a 
special  payment  limit. 

The  national  limited  monthly 
payment  rate  for  stationary  home 
oxygen  services  for  1994  would  be 
reduced  by  40.11  percent,  then  updated 
by  the  covered  item  update  for  years 
subsequent  to  1994.  Similarly,  the  1994 
local  stationary  fee  schedule  amount  for 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands,  would  be  reduced 
by  40.11  percent,  then  updated  by  the 
covered  item  update  for  years 
subsequent  to  1994. 

We  arrived  at  the  40.11  percent 
adjustment  by  comparing  what 
Medicare  would  have  paid  for  oxygen 
services  in  1994  had  it  paid  the  1994  VA 
weighted  average  payment  amount  for 
concentrators  plus  a  30  percent 
differential  ($37.79).  Using  the  VA 
weighted  average  of  $125.96  for  oxygen 
concentrators  plus  portable  system,  plus 
a  30  percent  differential  (i.e..  $125.96  + 
$37.79  =  $163.75)  instead  of  Medicare's 
average  payment  amounts  for  a 
concentrator,  i.e..  approximately  $325, 
would  yield  a  reduction  of  40.11 
percent  in  aimual  costs  of  stationtuy 
oxygen. 

Tne  following  chart  illustrates  this 
computation.  Column  B  contains 
Medicare  expenditures  for  home  oxygen 
by  type  of  oxygen  system.  We  assumed 
the  ratio  of  expenditures  for  portable 
equipment  would  be  the  same  as  the 
ratio  of  patients  using  portable 
equipment,  that  is.  82.4  percent  for 
concentrators.  16  percent  for  liquid,  and 
1.6  percent  for  gas.  We  applied  these 
ratios  to  total  expenditures  for  portable 
equipment,  that  is,  $143  million. 
Similarly,  colunan  C  contains  the 
number  of  Medicare  beneficiary  months 
by  type  of  oxygen  system.  Medicare's 
oxygen  concentrator  expenditures  for 
1994  would  have  been  $617,274,286,  as 
reflected  in  column  E,  rather  than  the 
actual  $1,210,578,776  had  the  payment 
rate  calculations  been  based  on  VA's 
weighted  average  payment  amoimt  for 
concentrator  plus  portable  systems  (i.e., 
$125.96)  plus  a  30  percent  differential 
(i.e.,  $163.75). 

Medicare's  total  expenditures  for 
home  oxygen  for  1994  would  have  been 
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$885,858,597  rather  than  the 
$1,479,163,088  had  payment  been  based 
on  the  VA's  payment  amount  for  home 
oxygen  plus  a  30  percent  differential. 
Thus,  Medicare  would  have  saved 
$593,304,490  (i.e.,  $1,479,163,088  less 
$885,858,597)  or  40.11  percent. 
We  would  point  out  tnat  this 
proposed  adjustment  does  not  apply  to 


Medicare's  portable  add-on  even  though 
such  adjustment  would  be  justified  in 
that  the  VA  payment  amount*  for 
concentrators  include  payment  for 
portable  oxygen  equipment.  We 
estimate  that  application  of  this 
proposed  adjustment  to  portable 
equipment  would  generate  an  additional 
savings  of  4  percent.  We  specifically 


solicit  comments  on  applying  the 
adjustment  to  portable  equipment. 

We  would  also  point  out  that  the 
40.11  percent  reduction  could  be  further 
reduced  since  it  does  not  take  into 
account  that  the  VA  also  pays  less  for 
gas  and  liquid  equipment  and  contents 
than  Medicare. 


Recomputation  of  Medicare  Oxygen  ExPENorruRES 

Type  ol  Stationary  Oxygen  System 
A 

1994Fxnend»- 

tures  for  Oxygen 

(Stationary  and 

Contents  and 

Portable)  Source 

1 

B 

1994  Number  Ol 

Benefioary 
Months  Source  1 

C 

Revised  Average 

Monthty  Payment 

Aftx>un1  Source 

2 

D 

1994  Fxpendi- 

tures  Based  on 

Revised  1994 

VA  Corx»nt. 

Pncing  (C  X  D) 

for  Concentrators 

B  for  Liquid  arxj 

Gas 

E 

Total „ _ „ 

1.479.163.088 

4.559,200 

..._„...„ 

885,858,597 

Concentrators  _ ™ „ 

Liquid 

Gas „ „ 

1,210,578.776 

249,994,932 

18.589.379 

3.769.660 

728,900 

60,640 

183.75 

617,274,286 

249,994.937 

18  589  379 

Inherent  Reasonableness  Adjustment 

1994  ToUl  Expenditures   = 
(B)  1.479,163,088 

Minus  Total  1994  Expenditures 
Based  on  VA  Concentrator 
Prices  =  (E)  8SS,858.597 

Amount  That  Would  Have  Re- 
duced Total  Expenditures  had 
Expenditures  Been  Based  on 
VA  Prices  =  (B— E)  S93.304.490 

Result:    Reduce    1994    Oxygen 

Fees  By  (40.11%)  593.304.490/B 

Source  1:  from  1994  HCFA  daU  files 
Source  2:  based  on  weighted  average  VA 

monthly  rental  piayment  for  concentrators  -f 

30  percent. 

This  formula  recognizes  that 
suppliers'  costs  of  doing  business  with 
Medicare  are  somewhat  higher  than  the 
VA.  The  VA.  by  its  very  nature  is  a 
provider  as  well  as  a  payer  of  services. 
The  VA's  dual  role  has  resulted  in  a 
series  of  administrative  features  which 
reduces  the  supplier's  costs.  In  addition, 
the  VA  preauthorizes  all  services  before 
they  are  provided  to  patients  thus 
effectively  removing  the  need  for 
suppliers  to  add  a  cost  factor  for 
uncollectible  services  or  bad  debts. 

Given  that  Medicare  is  a  payer  and 
not  a  provider  of  services,  and  given  the 
size  and  geographic  distribution  of 
Medicare's  beneficiary  population,  it 
would  be  difficult  to  duplicate  these 
administrative  features  for  the  Medicare 
program.  Therefore,  in  the  absence  of 
such  features,  some  of  the  cost 
differences  betvreen  Medicare  and  the 
VA  payments  for  oxygen  can  be 
explained  by  the  higher  costs  of  doing 
business  with  Medicare.  Another  factor, 
less  easy  to  quantify,  is  the  industry's 


assertion  that  an  exact  comparison  of 
the  VA's  payment  allowances  with 
Medicare's  allowances  is  inappropriate 
because  of  the  dynamics  of  the  oxygen 
marketplace.  An  economist  described  in 
some  detail  the  potential  for  a  situation 
in  which  an  industry  may  sell  the  yield 
of  excess  capacity  in  a  smaller  market 
for  less  than  the  price  at  which  it  could 
afford  to  sell  the  product  to  a  larger 
market  if  the  demand  were  great  enough 
to  require  additional  manu&cturing 
capacity.  This  argument  rests  on  the 
contention  that  the  VA's  consumption 
of  oxygen  is  so  small  in  comparison  to 
Medicare's  that  the  industry's  pricing 
reflects  the  marginal  value  of  excess 
productivity,  not  the  full  cost  of  basic 
production.  We  also  tentatively  accept 
this  argument  and  have  also  made 
allowance  for  it  since  sections 
1842(b)(8)  and  (b)(9)  require  that  a 
special  payment  limit  be  realistic  and 
equitable. 

The  30  percent  differential  is 
designed  to  be  a  proxy  for  these  costs 
and  other  factors  identified  and 
unidentified,  that  may  affect  the 
differences  between  the  prices  the  VA 
pays  for  oxygen  and  the  prices  HCFA 
pays. 

We  arrived  at  the  differential  by 
taking  account  of  factors  explicitly 
known  to  us  and  then  by  doubling  the 
resultant  estimate  to  assure  that  we  have 
more  than  oSset  the  effect  of  estimating 
errors  and  omissions. 

We  would  note  that  the  industry  itself 
has  previously  indicated,  in  writing, 
that  there  is  a  15  percent  cost 
disadvantage  attributable  to  furnishing 
oxygen  services  to  Medicare 


beneficiaries  as  compared  with  the  VA. 
We  are  tentatively  accepting  the 
industry's  finding  and  have  included 
this  amount  as  part  of  the  30  percent 
cost  differential. 

We  would  expect  this  differential  to 
be  sustained  only  if  the  comments  we 
receive  on  this  notice  provide  the 
necessary  documentation  and  support 
for  the  contentions  that  underlie  it.  In 
this  connection,  we  believe  there  is  a 
real  burden  on  the  industry  to  provide 
documentation  to  support  these 
contentions.  We  would  note  that  the 
industry's  only  written  contention — that 
the  differential  is  15  percent — would 
have  led  us  to  recommend  a  45  percent 
reduction  in  the  price  of  stationary 
oxygen.  Thus,  we  are  particularly 
interested  in  receiving  comments  and 
further  data  relating  to  the  factors  that 
underlie  the  cost  differential  and  the 
values  assigned  to  them.  Commentors 
are  encouraged  to  submit  verifiable  data. 

We  are  also  interested  in  receiving 
comments  regarding  the  implementation 
of  this  payment  reduction.  We  realize 
that  a  40.11  percent  reduction  in 
payment  allowances  for  oxygen  is 
significant.  For  this  reason,  we  would 
consider  alternative  implementation 
methodologies,  such  as  phasing  in  the 
40.11  percent  reduction  over  a  period  of 
time. 

B.  Applicability 

The  initial  special  payment  limits  we 
propose  would  apply  to  home  oxygen 
furnished  on  or  after  the  effective  date 
of  the  published  final  notice  and  before 
January  1,  1998.  For  home  oxygen 
fumishe^  in  calendar  year  1997,  the 
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special  payment  limits  would  be  equal 
to  the  initial  special  payment  limits 
increased  by  the  1995,  1996,  and  1997 
covered  item  update  factors  (the  factor 
used  to  update  other  items  of  DME).  The 
covered  item  update  for  1995,  1996, 
1997,  and  each  subsequent  year,  is 
defined  in  section  1834(a)(14KB)  of  the 
Act  as  the  percentage  increase  in  the 
consumer  price  index-urban  for  the  12- 
month  period  ending  with  June  of  the 
previous  year.  The  covered  item  update 
factor  for  1995.  1996,  and  1997  is  2.5, 
3.0,  and  2.8  percent  respectively.  For 
each  calendar  year  after  1997,  the 
special  payment  limits  would  be  equal 
to  the  special  payment  limits  for  the 
preceding  calendar  year  increased  by 
the  covered  item  update  for  the  calendar 
year  to  which  the  limits  would  apply. 

C.  Proposed  Payment  for  Home  Oxygen 

We  propose  that  payment  for  a 
stationary  home  oxygen  system,  which 
includes  the  oxygen  delivery  device  and 
all  supplies  and  accessories  as  well  as 
the  contents  for  the  portable  system, 
equal  80  percent  of  the  lesser  of  the 
actual  charge  for  the  system  or  the 
appropriate  special  payment  limit,  as 
described  in  section  A.  above. 

D.  Carrier-Granted  Exceptions 

We  are  not  proposing  any 
circumstances  under  which  a  carrier 
may  grant  an  exception  to  the 
application  of  the  proposed  special 
payment  limit.  We  solicit  comments  on 
any  circumstances  where  such  an 
exception  should  be  granted. 

m.  Other  Provisions  Considered  Under 
This  Proposed  Notice 

hi  developing  this  proposed  notice, 
we  also  considered  a  number  of  other 
factors  and  met  with  industry 
representatives.  These  other  factors  as 
well  as  the  industry  representatives' 
major  comments  are  discussed  below. 

A.  Technological  Changes 

Although  we  did  not  directly  rely  on 
technological  changes  to  determine 
either  that  our  payments  are  grossly 
excessive  or  that  our  proposed  special 
payment  limit  is  realistic  and  equitable, 
we  did  rely  on  information  regarding 
technological  changes  to  conclude  that 
reliance  on  the  VA's  competitive 
bidding  methodology  was  appropriate 
as  a  basis  of  comparison  with  Medicare 
payments. 

Under  the  modality  neutral  oxygen 
payment  methodology  that  went  into 
effect  in  1989,  suppliers  have  greatly 
reduced  their  operating  costs  by  taking 
advantage  of  less  costly  means  of 
oxygen  delivery.  Suppliers  have 
increased  their  use  of  less  cos^  oxygen 


concentrators  and  reduced  their  use  of 
the  more  costly  gas  and  liquid  systems. 
The  Office  of  Inspector  General's  report 
"Trends  in  Home  Oxygen  Use"  (OEI- 
03-91-00710),  dated  August  1991, 
found  that  oxygen  concentrator  usage 
has  increased  since  1986,  both  in 
absolute  terms  and  as  a  percentage  of 
total  services  for  all  types  of  systems. 
According  to  the  report,  from  1986  to 
1988  oxygen  concentrator  usage 
increased,  while  gaseous  system  usage 
decreased  and  liquid  system  usage 
remained  constant.  In  1986,  the  number 
of  Medicare  patients  using  oxygen 
concentrators  was  66  percent.  By  1989, 
78  percent  of  all  Medicare  patients  were 
using  oxygen  concentrators. 

HCFA  data  for  the  period  1987  to 
1994  indicates  that  Medicare  patients 
using  concentrators  increased  from  68 
percent  to  82.7  percent. 

The  VA  indicates  that  80  percent  of 
their  patients  used  concentrators  in 
1994. 

Oxygen  concentrators  produce  oxygen 
for  patients  by  removing  impurities 
from  room  air,  for  example,  nitrogen. 
Patients  receive  oxygen  bom  tubing 
attached  to  these  concentrator 
machines.  Unlike  compressed  gas  and 
liquid  oxygen,  which  must  be  replaced 
or  filled  on  a  regular  basis, 
concentrators  require  no  contents. 
Suppliers  favor  these  devices  for  home 
use  of  oxygen  due  to  the  decreased  costs 
associated  with  not  having  to  make 
costly  oxygen  deliveries  to  the  patient's 
home. 

A  1993  study  by  ECRI,  a  nonprofit, 
healthcare  research  institute  located  in 
Permsylvania  that  evaluates  the  safety, 
performance,  and  cost  effectiveness  of 
healthcare  technology,  found  that 
suppliers  chose  to  maximize  their 
profits  and  minimize  the  need  for 
ongoing  support  by  providing  oxygen 
concentrators  to  patients.  ECRI  pointed 
out  in  testimony  before  the  Senate 
Appropriations  Subcommittee  on  Labor, 
Health  and  Human  Services  on 
November  2,  1994,  that  it  found  that 
suppliers  are  excessively  reimbursed  for 
oxygen  services.  ECRI  testified:  "The 
acquisition  cost  of  oxygen 
concentrators,  as  reported  by  the 
manufactiu^rs  to  us  in  1993,  ranged 
from  $965  to  $1,175  for  units  with  a  5- 
liter  per  minute  capacity." 

With  regard  to  maintenance 
requirements  of  oxygen  concentrators, 
ECRI  testified:  "They  have,  for  all 
practical  purposes,  an  unlimited  service 
life  as  all  components  may  be  replaced. 
We  have  estimated  the  service 
frequency  of  the  components  through 
review  of  the  service  manuals  and 
interviews  with  service  centers  and 
DME  providers."  ECRI  goes  on  to 


estimate  that  the  total  annual  cost  for 
the  maintenance  of  a  concentrator  is 
$405. 

Assuming  an  oxygen  concentrator  has 
a  useful  life  of  5  years,  an  oxygen 
supplier's  equipment  cost  per  month 
would  be  about  $17  (i.e.,  $1,000  /  60 
months)  and  another  $34  in  cost  for 
maintenance  (i.e.,  $405  /  12  months)  for 
a  total  cost  of  $51  per  month  to  the 
supplier. 

Another  technological  improvement 
in  the  provision  of  oxygen  services  is 
the  use  of  oxygen  conserving  devices. 
These  devices,  which  conserve  oxygen 
when  the  patient  is  not  inhaling,  can 
reduce  the  amount  of  oxygen  normally 
consumed  by  up  to  50  percent.  We  are 
unsure  of  the  extent  to  which  these 
devices  are  used  with  oxygen 
equipment  and  specifically  request 
comments  concerning  the  frequency 
with  which  these  devices  are  used. 

By  taking  into  account  the  increased 
use  of  less  costly  oxygen  concentrators 
by  suppliers  since  the  base  year  (i.e., 
1986),  we  estimate  that  suppliers  are 
incurring  6.8  percent  less  in  costs  than 
they  would  have  if  this  increase  had  not 
taken  place.  We  determined  this 
percentage  decrease  by  computing  the 
increased  use  of  less  costly  oxygen 
concentrators  and  applied  the 
applicable  charge  for  the  less  costly 
concentrators  to  the  increase  in 
utilization  of  these  systems.  We 
presented  our  analysis  of  the  increased 
use  of  concentrators  to  the  industry 
representatives.  Their  comments  and 
our  responses  are  discussed  in  C.  below. 

B.  Payments  Made  by  Other  Purchasers 

Similarly,  we  did  not  directly  rely  on 
payments  made  by  other  purchasers  to 
determine  either  that  our  payments  are 
grossly  excessive  or  that  our  proposed 
special  payment  limit  is  realistic  and 
equitable.  However,  we  did  rely  on  such 
information  to  conclude  that  reliance  on 
the  VA's  competitive  bidding 
methodology  was  appropriate  as  a  basis 
of  comparison  with  Medicare  payments. 

Early  this  year,  we  requested  payment 
data  fixjm  other  insurers  to  compare 
Medicare's  payment  amounts.  In  most 
instances,  the  payment  amounts  of  other 
insurers  are  the  same  as  or  more  than 
Medicare's  payment  amounts.  The 
reason  for  the  payment  similarities  is 
that  many  insurers  use  Medicare's 
current  fee  schedule  payment 
methodology  or  its  previous  reasonable 
charge  methodology.  In  either  case,  the 
resulting  payment  allowances  are  very 
near  Medicare's  current  fees.  This 
finding  does  not  necessarily  indicate 
that  Medicare's  allowances  are  not 
grossly  excessive.  The  other  insurers' 
payment  allowances  may  also  be  grossly 
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excessive.  In  other  words,  if  Medicare's 
allowances  are  excessive  using  a  fee 
schedule  or  reasonable  charge 
methodology,  and  other  insurers  use  the 
same  or  a  similar  methodology,  then  the 
other  insurers'  allowances  will  also  be 
excessive.  It  appear^ from  the  data  of  the 
other  insurers  that  Medicare  is  a  model 
for  other  insurers  when  it  comes  to 
making  payment  for  home  oxygen  and 
that  most  other  insurers  duplicate 
Medicare's  payment  methodology 
resulting  in  very  similar  payment 
amounts. 

Also,  a  number  of  Medicaid  insurers, 
such  as  New  York,  Ohio,  and  Miimesota 
pay  significantly  less  for  home  oxygen 
than  Medicare.  All  of  these  States  pay 
less  than  $200  per  month  for  a 
stationary  oxygen  system  while  the  1995 
Medicare  payment  in  each  of  these 
States  is  $308,  $308,  and  $262  per 
month  respectively.  This  indicates  to  us 
that  there  are  a  number  of  payers,    . 
typically  those  that  use  a  different 
payment  methodology  or  base  period 
other  than  Medicare's,  that  are  paying 
significantly  less  than  Medicare  yet 
attract  a  sufficient  number  of  suppliers 
to  furnish  home  oxygen  to  their  insured 
beneficiaries.  This  further  indicates  to 
us  that  in  at  least  these  three  States,  the 
Medicare  payment  amounts  for  home 
oxygen  are  grossly  excessive  in 
comparison  with  these  States'  payment 
amounts. 

However,  because  of  the  mixed 
reporting  by  insurers  other  than  the  VA. 
we  are  unable  to  reach  any  definitive 
conclusions  regarding  the 
reasonableness  of  Medicare's  payments 
on  a  national  basis  with  respect  to  other 
payers  other  than  the  VA.  We 
specifically  solicit  comments  with 
regard  to  pajrments  by  other  insurers. 
We  would  point  out  that  a  comparison 
to  many  insurers  may  be  inappropriate 
due  to  the  other  insurers'  heavy  reliance 
on  Medicare's  payment  methodology. 
As  such,  a  comparison  would  merely 
mirror  Medicare's  payment  amoimts. 
We  would  also  point  out.  however,  that 
some  States  pay  significantly  less  than 
what  Medicare  pays  for  the  same  service 
yet  are  able  to  attract  a  sufficient 
number  of  suppliers  to  provide  oxygen 
services.  In  particular,  the  VA  pays 
significantly  less  for  home  oxygen  than 
does  Medicare  and  manages  to  attract  a 
sufficient  number  of  suppliers  to 
provide  its  patients  with  home  oxygen. 

Of  the  States  responding  to  our 
request  for  payment  data,  22  use  a  fee 
schedule  similar  to  Medicare's  fee 
schedule.  Two  others  use  a  reasonable 
charge  methodology  and  another  State 
reports  using  a  cost  methodology.  Of  the 
remaining  States,  three  use  a  negotiated 
rate  methodology,  two  use  a  competitive 


bidding  methodology,  and  a  single  State 
pays  based  on  a  percent  of  the 
submitted  charge. 

C.  Supplier  Consultation 

Section  1842(b)(9)(A)  of  the  Act 
requires  that  we  consult  with 
representatives  of  the  suppliers  likely  to 
be  affected  by  any  change  in  payment 
before  making  a  determination  that  a  fee 
schedule  amoimt  is  not  inherently 
reasonable  by  reason  of  its  grossly 
excessive  or  deficient  amoimt. 

Over  the  past  two  and  one  half  years, 
we  had  numerous  discussions  with 
supplier  representatives  concerning 
Medicare  payment  amoimts  for  home 
oxygen  services.  We  met  with  industry 
representatives  to  discuss  the  use  of  VA 
data  for  purposes  of  comparing  the  VA 
payment  amounts  with  Medicare's 
payment  amounts.  On  August  30, 1995, 
we  held  a  public  meeting  with  supplier 
representatives  to  formally  discuss 
issues  relating  to  Medicare  payment  for 
home  oxygen.  Since  the  August  30th 
meeting,  we  had  several  rounds  of 
discussions  with  industry 
representatives.  After  publication  of  this 
proposed  notice,  we  expect  to  receive 
additional  comments  that  will  be 
considered  in  making  a  determination 
regarding  whether  our  payment 
amounts  for  home  oxygen  are  inherently 
reasonable.  The  following  is  a  synopsis 
of  the  comments  and  concerns  of  the 
supplier  representatives  as  expressed  at 
and  since  the  August  30th  meeting. 

The  supplier  representatives  wanted 
to  know  if,  after  studying  our  findings, 
they  could  submit  additional  comments. 
We  indicated  that  we  would  consider 
any  comments  they  chose  to  submit 
from  and  including  the  August  30th 
meeting  until  the  end  of  the  60-day 
comment  period.  The  major  comments 
we  received  are  included  in  the 
discussion  below.  All  comments 
received  during  the  60-day  comment 
period  will  be  discussed  in  a  final 
notice.  Moreover,  we  may  elect  to 
engage  in  further  consultation  with 
industry  representatives  if  the 
comments  we  receive  make  such  further 
consultation  necessary  or  appropriate. 

Some  suppliOT  representatives 
expressed  concern  with  the  data  we 
used  in  estimating  that  suppliers  are 
incurring  6.8  percent  less  in  costs  than 
they  would  have  incurred  had  they  not 
taken  advantage  of  less  costly  oxygen 
delivery  systems.  We  indicated  that  we 
would  share  these  data  with  them  and 
did  meet  with  selected  supplier 
representatives  on  September  8, 1995  to 
review  these  data. 

Some  supplier  representatives 
asserted  that  suppliers  of  oxygen 
equipment  are  using  more  costly  liquid 


oxygen  systems  as  a  percentage  of  all 
oxygen  systems  than  they  were  using 
during  the  t)ase  period  and  that  more 
patients  are  using  portable  systems  than 
were  used  during  the  base  period.  We 
agree  with  the  supplier  representatives 
that  suppliers  of  oxygen  equipment  are 
using  more  costly  liquid  oxygen  systems 
than  used  during  the  base  period, 
however,  since  it  is  impossible  to 
ascertain  from  our  data  the  amount  of 
oxygen  being  used  in  portable  oxygen 
systems  or  to  ascertain  the  extent  of 
patients  utilizing  oxygen  conserving 
devices,  we  are  unable  to  either  validate 
or  challenge  the  supplier 
representatives'  assertions  at  this  time. 
Therefore,  until  we  are  able  to  obtain 
sufficient  data  to  address  these 
assertions,  we  will  not  use  data  that 
indicates  that  suppliers  are  using  less 
costly  oxygen  delivery  systems  in  the 
inherent  reasonableness  process. 

Some  supplier  representatives  have 
challenged  die  VA  data  indicating  that 
we  should  conduct  an  independent 
recalculation  and  verification  of  the  VA 
data.  We  do  not  believe  it  would  l>e 
appropriate  for  us  to  conduct  a 
recalculation  and  verification  of  a  VA 
report  We  have  discussed  with  the  VA 
the  information  contained  in  its  report 
on  a  number  of  occasions.  The  VA 
indicated  confidence  in  its  report  and 
we  have  no  evidence  upon  which  to 
question  either  the  VA's  integrity  or  the 
accuracy  of  its  fundamental 
calculations. 

In  its  FY  1994  report,  which  is  used 
for  analysis  and  decision  making  in  this 
notice,  the  developers  of  the  report  have 
included  all  commercial  costs  for  all    . 
facilities.  In  response  to  suggestions 
from  the  oxygen  industry  and  others, 
the  VA's  National  Center  for  Cost 
Containment  worked  closely  with  these 
facilities  in  the  development  and 
reporting  of  data  to  assure  the  accuracy 
of  these  cost  figures.  Therefore,  the  FY 
1994  Cost  Review  represents  an  exacting 
effort  to  gather  accurate  cost  information 
from  the  164  facilities  that  have  home 
oxygen  firogranis.  An  improvement  over 
previous  year's  analysis  is  the 
development  of  "weighted  averages"  for 
each  of  the  monthly  average  costs  per 
patient  modality.  This  has  provided  for 
a  more  meaningful  comparison  with 
Medicare  data  as  well  as  an  overview  of 
the  VA  Home  Oxygen  Program 
nationally,  because  weighted  averages 
account  for  the  extreme  variances  in 
costs  for  a  small  number  of  facilities. 

Some  supplier  representatives 
indicated  that  they  believe  that  we  have 
been  indiscriminately  and 
inappropriately  selective  in  our  choice 
of  the  VA  program  as  the  sole 
comparative  payor  to  Medicare  and  that 
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we  have  ignored  information  solicited 
from  other  payers.  We  have  addressed 
this  issue  above  indicating  that  the 
mixed  reporting  by  these  other  insurers 
did  not  furnish  any  conclusive 
information  regarding  the 
reasonableness  of  Medicare's  payments 
on  a  national  basis.  We  would  point  out 
that  a  comparison  to  many  insurers  may 
be  inappropriate  due  to  the  other 
insurers'  heav7  reliance  on  Medicare's 
payment  methodology.  As  such,  a 
comparison  would  merely  mirror 
Medicare's  payment  amounts.  We 
would  also  point  out.  however,  that 
some  States  pay  significantly  less  than 
what  Medicare  pays  for  the  same  service 
yet  are  able  to  attract  a  sufRcient 
number  of  suppliers  to  provide  oxygen 
services.  In  particular,  the  VA  pays 
significantly  less  for  home  oxygen  than 
does  Medicare  and  manages  to  attract  a 
sufficient  number  of  suppliers  to 
provide  its  patients  with  home  oxygen. 

Some  supplier  representatives 
indicated  that  they  believe  that  the  VA 
payment  amount  is  "unbundled,"  that 
is,  it  represents  only  the  cost  of  the 
oxygen  concentrator  and  not  the  oxygen 
contents  of  a  portable  system, 
accessories  used  with  the  concentrator, 
set-up  and  delivery  charges,  etc. 
However,  the  VA  report  states:  "This 
year's  figures  include  costs  for  all 
components  of  the  modalities  including 
refills  to  the  portable/back-up  or  system 
itself,  as  appropriate."  (See  page  vii  of 
the  FY  1994  VA  report.)  This  assertion 
indicates  to  us  that  the  VA's  payment 
amounts  include  not  only  the  same 
bundle  of  services  as  is  included  in 
Medicare's  bundled  rate  for  oxygen 
concentrators  but  also  the  portable 
equipment  that  is  paid  separately  by 
Medicare. 

Some  supplier  representatives 
indicated  that  our  analysis  failed  to 
consider  supplier  costs.  We  do  not 
believe  that  we  are  required  to  include 
an  analysis  of  supplier  costs.  Although 
the  regulations  at  §  405.502(g](l)(iv) 
allow  us  to  consider  supplier  costs  as  an 
example  of  factors  in  making  an 
inherent  reasonableness  determination, 
they  do  not  require  such  consideration. 
Moreover,  we  did  not  consider  supplier 
costs,  in  part,  because,  in  our 
experience,  such  costs  are  unattainable. 
A  United  States  General  Accounting 
Office  Report  to  Congress  entitled: 
"Medicare,  Effect  of  Durable  Medical 
Equipment  Fee  Schedules  on  Six 
Suppliers'  Profits"  (GAO/HRD-92-22), 
dated  November,  1991.  states:  "DME 
suppliers  do  not  maintain  records  in  a 
manner  that  permits  direct  computation 
of  costs  and  profits  by  DME  item. 
•   *   *"  Although  we  have  not  evaluated 
supplier  costs  directly,  we  have 


considered  supplier  costs  indirectly  by 
relying  on  the  VA's  competitive  bidding 
methodology  to  draw  our  conclusions 
regarding  the  reladonship  of  costs  to 
Medicare  payment. 

As  discussed  previously,  under  the 
VA's  competitive  bidding  methodology, 
bidders  make  bids  that  reflect  their  true 
costs  (plus  a  reasonable  rate  of  profit). 

rV.  Regulatory  Impact  Statement 

A.  Executive  Order  12866 

Executive  Order  12866  (E.O.  12866) 
requires  us  to  prepare  an  analysis  for 
any  notice  that  meets  one  of  the  E.O. 
12866  criteria  for  a  "significant 
regxdatory  action";  that  is,  that  may— 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affiect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  budgetary 
impact  of  entitiements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  E.O.  12866. 

This  proposed  notice  would  reduce 
unnecessary  Medicare  program 
expenditures  for  home  oxygen  services. 
Currentiy,  payment  under  the  Medicare 
program  for  home  oxygen  services  is 
equal  to  80  percent  of  the  lesser  of  the 
actual  charge  for  the  item  or  the  fee 
schedule  amoimt  for  the  item.  Under 
this  proposed  notice,  payment  would  be 
equal  to  80  percent  of  the  lesser  of  the 
actual  charge  or  the  appropriate  special 
payment  limit  proposed  by  this  notice. 

We  are  proposing  special  payment 
limits  for  home  oxygen  services  that 
would  reduce  the  national  limited 
monthly  payment  rate  for  home  oxygen 
services  for  1994  by  40.11  percent,  then 
updated  by  the  covered  item  update  for 
years  subsequent  to  1994.  Similarly,  the 
1994  local  f^  schedule  amount  for 
Alaska,  Hawaii,  Puerto  Rico,  and  the 
U.S.  Virgin  Islands,  would  be  reduced 
by  40.11  percent,  then  updated  by  the 
covered  item  update  for  years 
subsequent  to  1994. 

We  estimate  that  the  proposed  special 
payment  limits  would  produce  the 
following  savings: 

IBy  fiscal  ywr,  avingi  in  millioni  of  dolUn) 

1997  „ $120 

1998  - - 200 

1999  230 


(By  fiscal  yaar.  savings  in  millions  of  dollarsj 

2000  240 

2001  260 

We  have  determined  that  the 
provisions  of  this  proposed  notice 
would  meet  the  $100  million  criterion. 
Therefore,  it  is  a  significant  regulatory 
action  and  an  impact  analysis  under 
E.O.  12866  is  required. 

We  expect  suppliers  of  home  oxygen 
services  and  beneficiaries  to  be  affected 
by  this  special  payment  limit.  We  do  not 
have  sufficient  data  to  predict  exactiy 
the  nature  of  the  impact  of  this 
proposed  notice  or  the  magnitude  of 
such  impact.  Below,  we  discuss  likely 
outcomes. 

1.  Suppliers 

Suppliers  of  home  oxygen  would 
review  the  special  payment  limits  to 
determine  what  strategy  would 
maximize  their  profits.  In  response  to  a 
final  notice  that  implemented  the 
special  payment  limits  as  the  proposed 
notice,  we  expect  them  to  compare  this 
limit  to  their  costs  of  furnishing  home 
oxygen  to  Medicare  beneficiaries.  We 
would  expect  that  as  a  result  of  this 
comparison,  many  suppliers  may  seek 
to  economize  by  reducing  unnecessary 
expenditures.  Many  suppliers  may 
consider  whether  or  not  to  continue  to 
accept  assignment  on  Medicare  claims. 
Suppliers  that  provide  mostly  home 
oxygen  services  would  be  more 
adversely  affected  by  the  special 
payment  limits  than  those  suppliers  that 
also  provide  the  full  range  of  durable 
medical  equipment  in  addition  to 
oxygen  because  they  will  have  other 
revenue  sources  from  which  to  obtain 
income. 

2.  Beneficiaries 

The  effect  of  the  proposed  special 
payment  limits  on  beneficiaries  depends 
on  whether  there  is  a  significant  local 
change  in  the  assignment  rate.  If  the 
assignment  rate  were  to  remain  the 
same,  beneficiaries  may  expect  lower 
coinsurance  since  the  fee  schedule 
amount  for  oxygen  would  be  lower. 
However,  if  the  assignment  rate  goes 
down,  beneficiaries  may  have  to  make  a 
greater  effort  to  find  a  supplier  that 
accepts  assignment  or  have  increased 
out-of-pocket  expenses. 

3.  Conclusion 

The  primary  benefit  expected  to  result 
bom  this  proposal  is  the  anticipated 
reduction  in  the  cost  to  the  Medicare 
program  of  home  oxygen  services  and 
reduced  coinsurance  payments  by 
beneficiaries  to  the  extent  that  suppliers 
continue  to  accept  assignment.  The 
disadvantages  that  could  result  from 
this  proposed  special  payment  limit 
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would  be  more  initial  out-of-pocket 
expenses  for  the  beneficiary  if  the 
assignment  rate  is  reduced. 

B.  Regulatory  Flexibility  Act 

We  generally  prepare  a  regidatory 
flexibility  analysis  that  is  consistent 
Mrith  the  Regulatory  Flexibility  Act 
(RFA)  (5  U.S.C.  601  through  612),  unless 
we  certify  that  a  notice  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  all  suppliers  are 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 

In  addition,  section  1102(h)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  notice  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(h)  olthe  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  50 
beds. 

In  determining  whether  to  adjust 
payment  rates  under  section 
1842(b)(8)(A)  and  (9)(A)  of  the  Act,  we 
are  required  to  consider  the  potential 
impacts  on  quality,  access,  and 
beneficiary  liability  of  the  adjustment, 
including  the  likely  e&cts  on 
assignment  rates,  reasonable  charge 
reductions  on  unasaigned  claims,  and 
participation  rates  of  suppliers. 

This  proposed  reduction  in  Medicare 
payment  would  affect  suppliers  of  home 
oxygen.  These  suppliera  would  have 
their  payment  allowances  for  Medicare 
home  oxygen  patients  reduced. 
Suppliers  can  choose  to  accept 
assignment,  which  means  they  agree  to 
accept  Medicare's  approved  amount  as 
payment  in  full.  It  is  possible  that,  as  a 
consequence  of  our  reducing  payments 
for  home  oxygen,  the  numbo'  of 
suppliers  accepting  assignment  of  a 
beneficiary's  claim  for  Medicare 
payment  for  these  services  may  decrease 
if  suppliers  choose  instead  to  charge 
beneficiaries  the  full  difference  between 
the  amount  charged  and  the  lower 
Medicare  payment  Also,  the  niunber  of 
suppliers  who  elect  to  become  or  remain 
"participating  suppliers"  may  decrease 
as  a  result  of  reduced  payments  for 
home  oxygen.  Under  the.  Medicare 
participation  program,  a  supplier  that 
decides  to  become  a  "participating 
supplier"  must  agree  to  accept 
assignment  for  all  covered  services 
furnished  to  Medicare  beneficiaries. 
Participating  suppliera  benefit  by  being 
listed  in  the  Medicare  Participating 
Physician/Supplier  Directories,  known 


as  Medpards,  which  are  compiled  by  the 
Medicare  carriers  and  furnished  to 
various  senior  citizen  groups.  A 
Medicare  beneficiary  can  obtain  the 
Medpard  for  his  or  her  State  from  the 
Medicare  carrier. 

Suppliera  who  do  not  accept 
assignment  and  charge  more  than  the 
Medicare  approved  amount  can  collect 
the  balance;  that  is,  the  actual  charge 
minus  Medicare  payment,  from  the 
beneficiary.  Therefore,  beneficiaries 
who  receive  services  from  suppliers 
who  do  not  accept  assignment  are 
exposed  to  greater  financial  liability 
than  those  who  receive  services  from  a 
supplier  taking  assignment  As  a  result. 
Medicare  beneficiaries  may  choose  to 
deal  with  suppliera  who  accept 
assignment  in  order  to  reduce  their 
financial  liability.  We  expect  that  this 
special  payment  limit  would  have 
minimal  effects  on  the  quality  of  home 
oxygen  services  furnished  to 
beneficiaries  since  we  do  not  expect 
suppliera  to  reduce  the  quality  or  the 
type  of  services  provided.  Also,  we 
expect  only  minimal  effects  on 
beneficiary  access  to  home  oxygen,  even 
in  rural  areas,  since  we  do  not  expect 
many  suppliera  to  discontinue 
supplying  oxygen. 

Although  a  pajrment  reduction  of 
40.11  percent  for  home  oxygen  appeare 
large,  it  is  a  result  of  Medicare's  grossly 
excessive  payment  allowances  that  have 
resulted  in  windfell  profits.  We  would 
expect  suppliera  to  adjust  to  the 
elimination  of  this  windfall  accordingly. 

In  accordance  with  the  provisions  of 
Executive  Order  12886,  tlds  notice  was 
reviewed  by  the  Office  of  Management 
and  Budget 

rV,  Paperwork  Reduction  Act 

This  notice  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
ConsequenUy,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  through  3511). 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  document  Moreover, 
we  may  elect  to  engage  in  further 
consultation  with  industry 


representatives  if  comments  we  receive 
make  such  further  consultation 
necessary  or  appropriate. 

Aathortty.  Sections  1834(a)  and  1842(b)  of 
the  Social  Security  Act  (42  U.S.C.  1395m  and 
1395u). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  April  14. 1997. 
Brace  C  Vladeck, 

Administrator,  Health  Care  Financing 
A  dministration . 

Dated:  May  6. 1997. 
Dooaa  E.  Shalala, 

Secretary. 

(FR  Doc  97-18716  Filed  7-11-97;  1:30  pm) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  Na  FR-42aO-N-8S] 
Submisston  forOMB  flavtow: 

COflMIMnt  RM|IM8t 

AQBICY:  Office  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARV:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  August  15, 
1997. 


t:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  IX)  20503. 
FOR  FURTHER  MFORMATKM  COfrTACT: 
Kay  F.  Weaver.  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410. 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
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The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  0MB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 


an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35.  as 
amended. 

Dated:  July  8,  1997. 
Pavid  S.  Cristy. 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Single  Family 
Monthly  Default  Monitoring  System. 
Office:  Housing. 


OMB  Approval  Number:  2502-0060. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
form  is  needed  for  reporting  default 
information  to  HUD.  The  data  is 
compiled  for  various  reports  used  to 
monitor  mortgagee's  default  and 
foreclosure  performance.  Additionally. 
HUD  uses  the  data  to  monitor  and 
evaluate  mortgagee's  servicing  practices 
and  to  measure  potential  risk  to  HUD's 
Insurance  Fund. 

Form  Number:  HUD-92068-A. 

Respondents:  Business  or  Other  For- 
Profit. 

Frequency  of  Submission:  Monthly. 

Reporting  Burden: 


Number  of 
respondents 


Frequency 
of  response 


Hours  per 
response 


Burden 
hours 


HUD-92068-A 


4,000 


12 


0.5 


24.000 


Total  Estimated  Burden  Houfs: 
24.000. 

Status:  Reinstatement,  without 
changes. 

Contact:  Leslie  Bremer,  HUD,  (202) 
708-1719  and,  Joseph  F.  Lackey,  Jr., 
OMB,  (202)  395-7316. 

Dated:  July  8,  1997. 
|FR  Doc.  97-18640  Fited  7-15-97;  8:45  am] 

BILLING  COOE  421(M>1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4200-N-86] 

Submission  for  OMB  Review: 
Comment  Request 

AGENCY:  Office  of  Administration,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  [Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  August  15. 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 


sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget.  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kay  F.  Weaver,  Reports  M2magement 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  708-0050.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequently  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 


extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  July  8,  1997. 
David  S.  Cristy, 

Acting  Director,  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB 

Title  of  Proposal:  Insurance 
Information. 

Office:  Public  and  Indian  Housing. 

OMB  Approval  Number:  2577-0045. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Annual  Contributions  Contract  requires 
public  housing  agencies  and  Indian 
housing  authorities  to  obtain  adequate 
fire  insurance,  extended  coverage 
insurance,  and  boiler  insurance  to 
protect  the  Federal  interest.  Form  HUD- 
5460  provides  the  format  for 
determining  the  initial  amount  of 
insurance  required  for  each  project 

Form  Number:  HUD-5460. 

Respondents:  State,  Local,  or  Tribal 
Government. 

Frequency  of  Submission :  On 
occasion  and  recordkeeping. 

Reporting  Burden: 
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Number  of             FrequerK:y              Hours  per 
respondents          of  response             response 

Burden 
hours 

HUD-5460  

Recordkeeping 

60                         1                                  1 

60                         1                                    .25 

60 
17 

Total  Estimated  Burden  Hours:  77. 

Status:  Reinstatement,  without 
changes. 

Contact:  Arthur  Methvin,  HUD,  (202) 
708-1872  X4037  and,  Joseph  F.  Lackey, 
Jr.,  CH^B.  (202)  395-7316. 

Dated:  July  8,  1997. 

[FR  Doc.  97-18641  Filed  7-15-96;  8:45  am] 

■LUNQ  COOE  4»10-*1-M 


DEPARmBIT  OF  HOUSINQ  AND 
URBAN  DEVELOPMENT 

[Doclt«l  No.  FR-420e-M-«7] 

Submission  for  OMB  Review; 
Conunont  Repuest 

AGENCY:  OfBce  of  Administration,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  due  date:  August  15, 
1997. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  must  be 
received  within  thirty  (30)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name  and/or 
OMB  approval  number  and  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 


Budget.  Room  10235,  New  Executive 
Office  Building.  Washington.  DC  20503. 
FOR  FURTHER  MFORMAT10N  CONTACT:  Kay 
F.  Weaver,  Reports  Management  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street, 
Southwest,  Washington,  DC  20410, 
telephone  (202)  706-0050.  This  is  not  a 
toll-free  numb».  Copies  of  the  proposed 
forms  and  other  available  dociunents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Weaver. 
SUPPLEMENTARY  MFONMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

The  Notice  lists  the  following 
information:  (1)  The  title  of  the 
information  collection  proposal;  (2)  the 
office  of  the  agency  to  collect  the 
information;  (3)  the  OMB  approval 
number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
fi^uently  information  submissions  will 
be  required;  (6)  an  estimate  of  the  total 
nimibiBr  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  names  and  telephone 
numbers  of  an  agency  official  fruniliar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


Anthority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  a> 
amended. 

Dated:  July  8,  1997. 
Dcrid  S.  Criaty, 

Acting  Director.  Information  Resources 
Management  Policy  and  Management 
Division. 

Notice  of  Submimion  of  Proposed 
iBformatiiM  Collection  to  OMB 

Tide  of  Proposal:  Canvass  of  Moving 
to  Opportimity  FamiUes. 

Office:  Policy  Development  and 
Research. 

OMB  Approval  Number:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
Moving  to  Opportunity  for  the  Fair 
Housing  (MTO)  program  is  a  unique 
experimental  research  demonstration. 
Authorized  by  Congress  in  the  Housing 
and  Community  Development  Act  of 
1992,  MTO  makes  use  of  Section  8 
Rental  Assistance,  in  combination  with 
intensive  housing  search  and  counseling 
services,  to  learn  whether  moving  from 
a  high-poverty  neighborhood  to  a  low- 
priority  community  significanUy 
improves  the  social  and  economic 
prospects  of  poor  families.  The  canvass 
will  also  seek  information  on  current 
employment,  education,  and  benefits 
provided  in  evaluating  the 
demonstration  impact. 

Form  Number:  None. 

Respondents:  Individuals  or 
households. 

Frequency  of  Submission:  On 
Occasion. 

Reporting  Burden: 


Number  of 
respondents 

Frequency 
ofresponse 

Hours  per 
response 

Burden 
■      hours 

First  Canvass „ .„ 

Second  Canvass ~ 

„..           2,900 

..„ _ - 4, 1 78 

1 
1 

0.16 
0.15 

347 
637 

Total  Estimated  Burden  Hours:  1,109. 

Status:  New. 

Contact:  Joan  F.  Kraft.  HUD,  (202) 
708-4504  xl09  and  Joseph  F.  Lackey. 
Jr,  OMB.  (202)  395-7316. 

Dated:  July  8, 1997. 
[FR  Doc.  97-18642  Filed  7-15-97;  8:45  am] 
BILLING  CODE  431(M>1-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  f  R-4248-N-01] 

Fiscal  Year  1997  Portfolio 
Reengineering  Demonstration  Program 
Request  for  CKnllfications 

AGENCY:  Office  of  Assistant  Secretary  for 
Housing — Federal  Housing 
Commissioner.  HUD. 


ACTION:  Notice  of  request  for 
qualifications. 

SUMMARY:  The  Department  is  carrying 
out  a  statutory  Demonstration  Program 
that  is  intended  to  test  approaches  that 
reduce  the  cost  of  the  ongoing  Federal 
subsidy  for  FHA-insured,  Section  8- 
assisted  housing,  while  preserving  this 
critical  affordable  bousing  resource  in 
good  physical  and  financial  condition. 
The  Guidelines  for  the  Demonstration 
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Program  were  published  on  January  23, 
1997,  at  62  FR  3567. 

One  method  HUD  may  use  to  carry 
out  the  Demonstration  is  to  form  limited 
partnerships  with  nonprofit  Designees 
that  are  authorized  to  assume  some  of 
the  functions,  obligations,  and 
responsibilities  and  to  receive  some 
benefits  of  HUD.  The  Designee  process 
is  detailed  in  section  VII.  of  the 
Guidelines  (62  FR  3578-3580).  In 
accordance  with  the  Guidelines,  the 
Department  is  publishing  this  Notice  as 
a  formal  Request  for  Qualifications 
(RFQJ.  This  RFQ  is  directed  to  nonprofit 
organizations  that  are  interested  in 
participating  in  the  Designee  process 
under  section  VII.  of  the  Guidelines. 

In  FY  1997,  The  Department  expects 
to  enter  into  one  such  participation 
arrangement  with  a  qualified  nonprofit 
Designee  to  restructure  a  portfolio  of 
about  20  to  50  FHA-insured  mortgages 
on  Section  8  assisted  projects. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  C.  Dipman,  Demonstration 
Program  Coordinator,  Office  of 
Multifamily  Housing,  Department  of 
Housing  and  Urban  Development.  451 
Seventh  Street.  S.W.,  Washington,  DC 
20410-4000;  Room  6106;  Telephone 
(202)  708-3321.  (This  is  not  a  toll-free 
number.)  Hearing  or  speech-impaired 
individuals  may  call  1-800-877-8399 
(Federal  Information  Relay  Service 
TTY),  Internet  address:  PRE@hud.gov. 

SUPPLEMENTARY  INFORMATKM: 

Paperwork  Reduction  Act  Statement 

The  information  collection 
requirements  contained  in  this  Request 
for  Qualifications  have  been  approved 
by  the  Office  of  Management  and 
Budget  (OMB)  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  and  assigned  OMB 
control  number  2502-0519.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to.  a 
collection  of  information  unless  the 
collection  displays  a  valid  control 
number. 

Nonprofit  Partnership — Request  for 
Qualifications 

I.  Background:  Fiscal  Year  1997 
Portfolio  Reengineering  Demonstration 
Program 

HUD  seeks  to  form  a  limited 
partnership  with  a  nonprofit 
organization  to  restructure  a  portfolio  of 
about  20  to  50  FHA  insured  multifamily 
mortgages  on  projects  scattered 
throughout  the  United  States.  The 
project-based  Section  8  contracts 
associated  with  these  projects  are 
expiring.  This  Request  for  Qualifications 
is  being  issued  in  order  to  select 


nonprofit  organizations  with  sufficient 
experience,  capacity  and  financial 
strength,  either  on  their  own  or  in 
conjunction  with  other  experienced 
organizations,  to  become  HUD's  partner 
in  this  effort. 

n.  Purpose  and  Structure  of 
Partnership 

The  objective  of  the  partnership  will 
be  to  restructure  project  debt  in  a 
manner  that  achieves  financial  stability 
for  the  project  at  the  least  cost  to  the 
Federal  Government,  while  addressing 
the  other  goals  of  the  Demonstration 
Program.  The  partnership  will  also 
provide  the  Designee  the  opportunity  to 
earn  a  financial  return. 

HUD  is  seeking  responses  from 
nonprofit  organizations  with  a  history  of 
national  or  large  regional  operations 
because  the  size  of  the  portfolio  of  FHA- 
insured  mortgages  on  projects  with 
Section  8  contracts  that  expire  in  FY 
1997  is  limited  and  is  distributed 
widely  throughout  the  country. 

The  partnership  is  expected  to 
terminate  when  mortgage  restructuring 
work  is  complete.  This  should  occur 
before  the  end  of  FY  1998.  unless 
mortgages  with  post-FT-1997  Section  8 
contract  expirations  are  added  to  the 
pool. 

The  partnership  will  be  structured  as 
a  limited  partnership  with  the  Designee 
as  managing  general  partner  and  HUD  as 
limited  partner.  The  Designee  will 
invest  cash  or  other  financial 
instruments  acceptable  to  HUD  in 
anticipation  of  a  return  fi-om  the 
restructuring.  The  return  will  be 
generated  by  HUD's  sharing  with  its 
Designee  partner  a  portion  of  the  project 
restructuring  results  effected  by  the 
partnership,  which  exceed  the  threshold 
established  by  HUD  for  the  pool. 

If  the  Designee  is.  itself,  a  partnership, 
the  general  partner  must  be  a  nonprofit 
and  have  tax-exempt  status  under 
section  501(a)  of  the  Internal  Revenue 
Code  based  on  section  501(c)(3)  of  the 
Internal  Revenue  Code. 

IIL  Request  for  Qualifications 

A.  Selection  Process 

HUD  intends  to  conclude  its  selection 
process  on  or  before  August  27,  1997. 
HUD  intends  to  qualify  two  or  more 
nonprofit  organizations  that  will  bid  to 
become  HUD's  partner.  The 
qualifications  will  be  based  on  the 
selection  criteria  established  by  section 
VII.A.  of  the  Guidelines,  which  are  as 
follows: 

1.  Demonstrated  experience  with 
multifamily  loan  restructurings; 

2.  Demonstrated  experience  in 
multifamily  financing,  and  asset/ 


property  management  experience 
relating  to  affordable  multifamily 
housing; 

3.  Demonstrated  staff  experience  and 
capacity  for  managing  a  restructuring 
process  for  a  portfolio  of  multifamily 
projects;  and 

4.  A  history  of  stable,  financially 
sound,  and  responsible  administrative 
performance. 

These  selection  criteria  may  be 
satisfied  solely  by  the  nonprofit 
organization  or  in  conjunction  with 
other  entities  with  proven  experience 
and  capacity  in  the  areas  outlined. 

The  final  selection  of  the  designated 
partner,  from  among  the  nonprofit 
organizations  who  are  qualified,  will  be 
made  by  a  bid  process  based  on  the 
level  of  cash  or  financial  instrument 
acceptable  to  HUD  that  the 
organizations  are  willing  to  commit 

HUD  anticipates  that  only  one 
partnership  will  be  created  during  FY 
1997.  HUD,  however,  reserves  the  right 
not  to  select  any  partners  from  this  RFQ. 
or  to  select  more  than  one.  Additional 
partnerships  may  be  created  in  FY  1998 
and  beyond.  In  the  future.  HUD  may  use 
the  list  of  qualified  nonprofits 
developed  under  this  RFQ  to  select 
Designees,  if  HUD  decides  to  enter  into 
additional  partnerships  either  under 
current  statutory  authority  or  any 
similar  statutory  authority  that  may  be 
enacted. 

HUD  may  seek  additional  information 
from  respondents  during  the  selection 
process,  in  written  or  oral  form. 

B.  Submission  Requirements 

Three  copies  of  the  response  to  the 
Request  for  Qualifications  should  be 
submitted. 

C.  Pre-Submission  Conference 

HUD  will  hold  a  pre-submission 
conference  approximately  two  weeks 
after  publication  of  this  RFQ.  The 
precise  time  and  place  will  be  posted  on 
the  FHA/Housing  Multifamily  Business 
Homepage  at  http://www.hud.gov/fha/ 
fhamf.html. 

D.  Proposal  Deadline 

The  required  copies  of  the  response  to 
the  Request  For  Qualifications  must  be 
delivered  on  or  before  4:00  P.M.  EDT  on 
August  3,  1997  to:  Mr.  George  Dipman, 
PRe  Demonstration  Program,  Office  of 
the  Deputy  Assistant  Secretary  for 
Multifamily  Housing,  Room  6106, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  D.C.  20410. 
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IV.  Response  Contents 

The  response  should  address  each  of 
the  items  described  in  paragraphs  A. 
through  C.  of  this  section  FV. 

A.  Organizational  Structure 

For  the  entity  proposed  to  be  HUD's 
partner,  provide: 

1.  A  list  of  all  principals  and,  if 
applicable,  Board  members,  with  their 
individual  corporate  affiliations; 
certification  that  the  organization  has  a 
voluntary  Board  of  Directors; 

2.  Evidence  of  nonprofit  status  and  of 
tax-exempt  status  under  section  501(a) 
of  the  Internal  Revenue  Code  based  on 
section  501(c)(3)  of  the  Internal  Revenue 
Code;  and 

3.  A  summary  of  current  organization 
structure  and  staffing. 

B.  Financial  Strength  and  History 

For  the  nonprofit  organization  and 
any  other  entity  that  vvill  be  in  the 
partnership  with  the  nonprofit 
organization  provide: 

1.  Documentation  of  a  history  of 
stable,  financially  sound,  and 
responsible  administrative  performance, 
including  prior  relevant  financial 
management  experience; 

2.  Audited  financial  statements  for  the 
most  recent  two  years  including  balance 
sheet  and  income  statements.  These 
materials  should  include  unrestricted 
cash  availability,  net  worth  as  a  percent 
of  assets,  and  current  and  long  term 
liabilities,  and  a  summary  of  key 
balance  sheet,  income  statement,  and 
cash  flow  trends  over  the  last  three 
years; 

3.  A  summary  of  a  certified 
independent  auditor's  key  findiitgs  in 
its  most  recent  annual  letter  to 
management  and  of  management's 
subsequent  actions.  A  copy  of  the  most 
recent  auditor's  letter  to  management 
and  of  management's  response  is 
desirable  but  not  required.  If  none  of  the 
above  is  available,  provide  a 
certification  of  adequacy  of  the 
applicant's  internal  management 
controls  from  an  independent  certified 
public  accountant  who  has  examined 
the  current  internal  management 
controls,  or  is  establishing  those  systems 
for  a  new  entity;  and 

4.  A  description  of  any  significant 
unresolved  financial  problems,  or 
outstanding  audit  findings,  and  an 
explanation  of  how  these  problems  are 
being  resolved. 

C.  Capacity 

Describe  the  capacity  of  the  nonprofit 
organization  and,  if  applicable,  of  its 
current  or  future  team  members  or 
partners  to  undertake  the  restructuring 
of  a  portfolio  of  mortgages  on  subsidized 


multifamily  projects.  If  a  team  approach 
is  chosen,  the  primary  nonprofit  must 
provide  evidence  of  its  ability  to  manage 
the  team.  The  response  must  address  the 
following: 

1.  Experience  With  Multi&mily 
Properties 

Experience  with  multifamily 
properties,  for  the  past  five  years,  in 
each  of  the  following  activities,  stating 
the  annual  volume  for  each  activity: 

a.  Loan  modifications,  workouts,  or 
other  aspects  of  asset  management; 

b.  Underwriting  of  debt  or  investment 
ol  equity,  particularly  for  affordable 
housing,  including  delinquency/default 
rates  on  debt  and  return  received  and 
losses  recognized  on  equity; 

c.  Property  acquisition,  ownership 
and/ or  management,  indicating  whether 
each  property  has  operated  at,  above,  or 
below  "breakeven"  and  showing  any 
increases  or  decreases  in  value  during 
the  period  during  which  the  property 
was  managed  or  owned;  and 

d.  Management  of  loan  portfolios, 
describing  systems  developed  to  ensure 
quality  management,  including  how  the 
organization  assesses  risk  and  how  it 
provides  for  reserves  against  potential 
loss. 

For  each  of  the  foiu*  areas  in 
paragraphs  a.  through  d.,  above,  that 
apply: 

i.  Describe  the  number  and  type  of 
projects.  Highlight  experience  with 
Section  8  or  other  publicly  subsidized 
projects.  Low  Income  Housing  Tax 
Credit  projects,  etc. 

ii.  For  each  individual  with 
responsibility  for  carrying  out 
partnership  activities,  explain  the  extent 
of  their  participation  in  each  of  the  four 
areas.  What  expertise  did  they 
contribute?  Were  they  responsible  for 
analysis,  management,  or  decision 
making?  Describe  the  contributions  of 
non-staff  team  members.  State  whether 
the  same  experienced  individual  on  the 
proposed  team  will  be  responsible  for 
each  of  these  four  areas. 

2.  Geographic  Area  of  Operation 

a.  Proven  experience  in  operating 
nationally  and/or  regionally:  Address 
the  largest  geographic  area  in  which  the 
organization  has  operated.  Describe  the 
number  of  units  owned,  managed, 
financed,  and  sold  in  various  locations. 
State  whether  and,  if  so,  how  the  results 
described  in  section  C.l.a.  through 
C.l.d.  vary  by  geographic  area. 

b.  If  the  organization  does  not  now 
operate  nationally,  describe  how  the 
organization  woidd  imdertake  and 
manage  restructiirings  on  a  national 
level. 


3.  Ability  To  Provide  Capital  to 
Demonstration  Projects 

a.  Describe  experience  in  obtaining 
debt  and/or  equity  for  projects,  and  state 
which  projects  involveid  HUD  lending 
programs. 

b.  Describe  experience  in  leveraging 
state  and  local  financial  support  and 
other  resources  for  projects. 

4.  Ability  To  Provide  Equity 
Contribution  to  Partnership 

Submit  evidence  of  the  availability  of 
funds  needed  to  participate  in  the 
ptartnership. 

If  funds  are  not  currenUy  available, 
indicate  whether  the  equity  investment 
will  be  provided  by  a  partner.  If  so, 
show  evidence  of  that  partner's 
commitment  to  provide  equity. 

Describe  any  other  method  that  will 
be  used  to  provide  equity. 

V.  Project  Team 

A.  Identify  key  members  of  the  team; 
the  team  leader,  key  decision  makers; 
and  the  time  commitment  planned  for 
each  member.  Include  an  organization 
chart.  Explain  the  role  of  each  member 
and  expertise  to  be  contributed.  Provide 
detailed  resumes  for  each  team  member. 

B.  Describe  ability  to  conunit 
experienced  staff,  including  partners  or 
consultants,  to  the  Demonstration 
program,  both  immediately  and  for  the 
duration  of  the  partnership. 

C.  Describe  ability  to  perform 
functions  listed  below,  as  outiined  in 
resumes  of  key  personnel  and  key 
contractors/partners,  which  detail  prior 
related  experience.  The  following  are 
among  the  areas  of  expertise  expected  to 
be  required: 

1.  Loan  modifications  or  workouts  for 
multifamily  properties: 

2.  Underwriting  of  debt  or  equity  for 
multifamily  properties; 

3.  Portfolio  management; 

4.  Valuation  of  multifamily 
properties; 

5.  Physical  Needs  Assessment;  and 

6.  Resident  and  Community 
Involvement. 

D.  E)escribe  the  method  by  which  the 
organization  will  provide 
Demonstration  Program  management 
and  oversight. 

E.  Describe  demonstrated  staff 
experience  and  capacity  for  managing  a 
team  responsible  for  the  restructuring  of 
multiple  multifamily  financings. 

VL  Draft  Workpian 

A.  Provide  a  description  of 
anticipated  tasks  required  by  the 
restructuring  effort  and  a  schedule  for 
completing  them. 

B.  Describe  the  organization's  plan  to 
bring  new  financing  to  projects  being 
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restructured,  either  directly  or  through 
the  private  sector  partner. 

C.  Describe  your  approach  for 
involving  tenants  and  commimities  in 
the  restructuring  effort. 

D.i.  For  nonprofits  operating 
nationally  with  a  network  of  local 
affiliations,  explain  how  the 
participation  of  this  local  network 
would  complement  the  organization's 
role  as  HUD's  partner. 

ii.  Explain  how  the  organization  will 
identify  and  resolve  potential  conflicts 
between  the  organization's  other 
activities  and  its  role  as  managing 
general  partner  of  the  partnership  with 
HUD;  for  example,  in  its  relationships 
with  property  owners,  lenders,  and 
contractors. 

Dated:  July  10,  1997. 
Nicolas  P.  Retsinas, 
Assistant  Secretary  for  Housing-Federal 
Housing  Ck)mmissioner. 
[FR  Doc.  97-18780  Filed  7-11-97;  5:04  pml 

BIUJNG  COOC  4210-27-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  an  Environmental 
Assessment,  Finding  of  No  Significant 
Impact,  and  Receipt  of  an  Application 
for  an  Incidental  Take  Permit  for  a 
Project  Called  Satellite  Motel  Time- 
Share,  a  Residential  Project,  in  Brevard 
County,  Rorida 

AQEMCY:  Fish  and  Wildlife  Service, 

Interior. 

ACnON:  Notice. 

SUMMARY:  Towne  Realty  Company  of 
Milwaukee,  Wisconsin  (Applicant),  is 
seeking  an  incidental  take  permit  (IIP) 
from  the  Fish  and  Wildlife  Service 
(Service),  pursuant  to  Section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973  (Act),  as  amended.  The  FTP 
would  authorize  the  take  of  one  family 
of  the  threatened  Florida  scrub  jay, 
Aphelocoma  coemlescens  coerulescens 
and  the  threatened  Eastern  indigo  snake, 
Drymarchon  corais  couperi,  in  Brevard 
County,  Florida,  for  a  period  of  ten  (10) 
years.  The  proposed  taking  is  incidental 
to  construction  and  redevelopment  of 
approximately  6.7  acres  of  beachfixjnt 
property,  including  the  replacement  of 
the  older  Satellite  Motel  which  is 
currently  present  on  the  site  (Project). 
The  Project  contains  about  2.3  acres  of 
occupied  Florida  scrub  jay  habitat,  and 
the  potential  exists  for  the  entire  Project 
to  provide  habitat  to  the  Eastern  indigo 
snake.  A  description  of  the  mitigation 
and  minimization  measures  outlined  the 
Applicant's  Habitat  Conservation  Plan 


(HCP)  to  address  the  effects  of  the 
Project  to  the  protected  species  is  as 
described  further  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 

The  Service  also  announces  the 
availability  of  an  environmental 
assessment  (EA)  and  HCP  for  the 
incidental  take  application.  Copies  of 
the  EA  and/or  HCP  may  be  obtained  by 
making  a  request  to  the  Regional  Office 
(see  ADDRESSES).  Requests  must  be  in 
writing  to  be  processed.  This  notice  also 
advises  the  public  that  the  Service  has 
made  a  preliminary  determination  that 
issuing  the  ITP  is  not  a  major  Federal 
action  significanUy  affecting  the  quality 
of  the  human  environment  within  the* 
meaning  of  Section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended.  The  Finding 
of  No  Significant  Impact  (FONSI)  is 
based  on  information  contained  in  the 
EA  and  HCP.  The  final  determination 
will  be  made  no  sooner  than  30  days 
from  the  date  of  this  notice.  This  notice 
is  provided  pursuant  to  Section  10  of 
the  Act  and  NEPA  regulations  (40  CFR 
1506.6).  The  Service  specifically 
requests  comment  on  the 
appropriateness  of  the  "No  Surprises" 
assurances  should  the  Service 
determine  that  an  ITP  will  be  granted 
and  based  upon  the  submitted  HCP. 
Although  not  explicitly  stated  in  the 
HCP,  the  Service  has,  since  August 
1994,  announced  its  intention  to  honor 
a  "No  Surprises"  Policy  for  applicants 
seeking  FIT'S.  Copies  of  the  Service's 
"No  Surprises"  Policy  may  be  obtained 
by  making  a  written  request  to  the 
Regional  Office  (see  ADDRESSES).  The 
Service  is  soliciting  public  comments 
and  review  of  the  applicability  of  the 
"No  Surprises"  Policy  to  this 
application  and  HCP. 
DATES:  Written  comments  on  the  permit 
application,  EA,  and  HCP  should  be 
sent  to  the  Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  August  15, 1997. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  EA  may 
obtain  a  copy  by  writing  the  Service's 
Southeast  Regional  Office,  Atlanta, 
Georgia.  Documents  will  also  be 
available  for  public  inspection  by 
appointment  during  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  6620 
Southpoint  Drive,  South.  Suite  310. 
Jacksonville,  Florida  32216-0912. 
Written  data  or  conunents  concerning 
the  application,  EA,  or  HCP  should  be 
submitted  to  the  Regional  Office. 
Requests  for  the  docimientation  must  be 


in  writing  to  be  processed.  Comments 
must  be  submitted  in  writing  to  be 
processed.  Please  reference  permit 
number  PRT-831754  in  such  comments, 
or  in  requests  of  the  documents 
discussed  herein. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rick  G.  Gooch,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7110;  or  Ms.  Dawn 
Zattau.  Fish  and  Wildlife  Biologist. 
Jacksonville  Field  Office,  (see 
ADDRESSES  above),  telephone:  904/232- 
2580.  extension  120. 
SUPPLEMENTARY  INFORMATION: 
Aphelocoma  coerulescens  caemlescens 
is  geographically  isolated  from  other 
subspecies  of  scrub  jays  found  in 
Mexico  and  the  Western  United  States. 
The  Florida  scrub  jay  is  found  almost 
exclusively  in  peninsular  Florida  and  is 
restricted  to  scrub  habitat.  The  total 
estimated  population  is  between  7,000 
and  11,000  individuals.  Due  to  habitat 
loss  and  degradation  throughout  the 
State  of  Florida,  it  has  been  estimated 
that  the  Florida  scrub  jay  population  has 
been  reduced  by  at  least  half  in  the  last 
100  years.  Surveys  have  indicated  that 
one  family  of  Florida  scrub  jays  inhabit 
the  Project  site.  Constmction  of  the 
Project's  infirastructure  and  subsequent 
construction  of  the  individual  homesites 
will  likely  result  in  death  of,  or  injury 
to,  Aphelocoma  coerulescens 
coerulescens  incidental  to  the  carrying 
out  of  these  otherwise  lawful  activities. 
Habitat  alteration  associated  with 
property  development  will  reduce  the 
availability  of  feeding,  shelter,  and 
nesting  habitat. 

The  EA  considers  the  environmental 
consequences  of  three  alternatives.  The 
no  action  alternative  may  result  in  loss 
of  habitat  for  Aphelocoma  coerulescens 
coerulescens  and  exposure  of  the 
Applicant  under  Section  9  of  the  Act.  A 
third  alternative  is  the  proposed  Project 
that  is  designed  with  a  different 
mitigation  strategy,  focusing  on 
mitigation  of  the  project's  impacts  on 
the  barrier  island  of  Brevard  County. 
The  proposed  action  alternative  is 
issuance  of  the  ITP.  The  affirmative 
conservation  measures  outlined  in  the 
HCP  to  be  employed  to  offset  thfe 
anticipated  level  of  incidental  take  to 
the  protected  species  are  the  following: 

1.  Approximately  4.9  acres  of  scrub 
habitat  would  be  purchased  and 
preserved  within  Section  27,  Township 
29  South,  Range  37  East.  This  area  has 
been  inspected  by  the  Service  and 
approved  as  an  acceptable  mitigation 
site  and  is  located  within  a  "core"  as 
identified  by  the  draft  Brevard  County 
Scrub  Conservation  and  Etevelopment 
Plan.  The  4.9-acre  mitigation  area  would 
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first  be  donated  to  and  subsequently 
managed  by  a  holding  compemy.  After 
initial  habitat  restoration,  the  property 
would  then  be  conveyed  to  Brevard 
County  or  other  acceptable  land 
conservation  program,  along  with  a 
conservation  easement,  requiring 
preservation  and  management  for 
Florida  scrub-jays  (and  eastern  indigo 
snakes)  into  perpetuity. 

2.  The  Applicant  would  pay  $4,900 
into  an  endowment  fund  which  would 
be  used  to  fund  the  long-term 
management  of  the  mitigation  site.  The 
conservation  easement  accompanying 
the  land  would  require  Brevard  County 
to  manage  the  land  for  Florida  scrub- 
jays  and  eastern  indigo  snakes  into 
perpetuity.  This  provides  for  restrictions 
of  construction  activity,  purchase  of 
o&ite  habitat  for  the  Florida  scnib  jay, 
the  establishment  of  an  endowment 
fund  for  the  offsite  acquired  habitat,  and 
donation  of  additional  offsite  habitat. 

3.  No  clearing  of  scrub  vegetation 
would  occur  during  the  nesting  season 
of  the  Florida  scrub  jay. 

4.  The  HCP  provides  a  funding 
mechanism  for  these  mitigation 
measures. 

As  stated  above,  the  Service  has  made 
a  preliminary  determination  that  the 
issuance  of  the  FTP  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
within  the  meaning  of  Section  102(2)(C) 
of  NEPA.  This  preliminary  information 
may  be  revised  due  to  public  comment 
received  in  response  to  this  notice  and 
is  based  on  information  contained  in  the 
EA  and  HCP.  An  appropriate  excerpt 
from  the  FONSI  reflecting  the  Service's 
finding  on  the  application  is  provided 
below: 

Based  on  the  analysis  conducted  by 
the  Service,  it  has  been  determined  that: 

1.  Issuance  of  an  FTP  wotild  not  have 
significant  effects  on  the  human 
environment  in  the  project  area. 

2.  The  proposed  take  is  incidental  to 
an  otherwise  lawful  activity. 

3.  The  Applicant  has  ensured  that 
adequate  funding  will  be  provided  to 
implement  the  measures  proposed  in 
the  submitted  HCP. 

4.  Other  than  impacts  to  endangered 
and  threatened  species  as  ouUined  in 
the  documentation  of  this  decision,  thf) 
indirect  impacts  which  may  result  from 
issuance  of  the  FFP  are  addressed  by 
other  regulations  and  statutes  imder  the 
jurisdiction  of  other  government 
entities.  The  validity  of  the  Service's 
FTP  is  contingent  upon  the  Applicant's 
compliance  with  the  terms  of  the  permit 
and  all  other  laws  and  regulations  imder 
the  control  of  State.  Local,  and  other 
Federal  governmental  entities. 


The  Service  will  also  evaluate 
whether  the  issuance  of  a  Section 
10(a)(1)(B)  FTP  complies  with  Section  7 
of  the  Act  by  conducting  an  intra- 
Service  Section  7  consultation.  The 
results  of  the  biological  opinion,  in 
combination  with  the  above  findings, 
will  be  used  in  the  final  analysis  to 
determine  whether  or  not  to  issue  the 
FTP. 

Dated:  July  9,  1997. 
Murin  E.  Moriarty, 
Acting  Regional  Director. 
[FR  Doc.  97-18656  Filed  7-15-97;  8:45  am) 
BIUJNO  CODE  4310-«S-U 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Rnding  for  Federal 
Acknowledgment  of  the  Match-e-be- 
nasb-she-wtoh  Band  of  Pottawatomi 
Indians  of  Michigan 

AGENCY:  Bureau  of  Indian  AfEairs, 

Interior. 

action:  Notice  of  proposed  finding. 

SUMMARY:  Pursuant  to  25  CFR  83.10(h). 
notice  is  hereby  given  that  the  Assistant 
Secretary — Indian  AfEairs  (Assistant 
Secretary)  proposes  to  acknowledge  that 
the  Match-e-be-nash-she-wish  Band  of 
Pottawatomi  Indians  of  Michigan 
(MBPI),  112  W.  Superior  Stiwt. 
Way  land,  MI  49348,  exists  as  an  Indian 
tribe  within  the  meaning  of  Federal  law. 
This  notice  is  based  on  the 
determination  that  the  tribe  satisfies  all 
of  the  criteria  set  forth  in  25  CFR  83.7 
as  modified  by  25  CFR  83.8,  and. 
therefore,  meets  the  requirements  for  a 
govemment-to-govmiment  relationship 
with  the  United  States. 
DATES:  As  provided  by  25  CFR  83.10(i). 
any  individual  or  organization  wishing 
to  comment  on  the  proposed  finding 
may  submit  arguments  and  evidence  to 
support  or  rebut  the  evidence  relied 
upon.  This  material  must  be  submitted 
within  180  calendar  days  from  the  date 
of  publication  of  this  notice.  As  stated 
in  the  regulations,  25  CFR  83.10(i), 
parties  who  submit  arguments  and 
evidence  to  the  Assistant  Secretary  must 
also  provide  copies  of  their  submissions 
to  the  petitioner. 

ADDRESSES:  Comments  on  the  proposed 
finding  and/or  request  for  a  copy  of  the 
report  of  evidence  should  be  addressed 
to  the  Office  of  the  Assistant  Secretary, 
1849  C  Street.  N.W..  Washington,  D.C. 
20240,  Attention:  Branch  of 
Acknowledgment  and  Research, 
MailStop  4603-MIB. 
FOR  FURTMER  INFORMATION  COffTACT: 
Holly  Reckord,  Chief,  Branch  of 


Acknowledgment  and  Research,  (202) 

208-3592. 

SUPPLEMENTARY  INFORMATION:  This 

notice  is  published  in  the  exercise  of 

authority  delegated  by  the  Secretary  of 

the  Interior  to  the  Assistant  Secretary  by 

209  DM  8. 

The  petitioner,  formerly  called  the 
Gim  Lake  Band  of  Grand  River  Ottawa, 
consists  of  descendants  from  Match-e- 
be-nash-she-wish's  Potawatomi  band, 
which  received  a  three-mile  square 
reserve  at  Kalamazoo,  Michigan,  under 
the  Treaty  of  1821.  The  Band  moved 
northward  from  iCalamazoo  to  its 
current  location  in  Allegan  Coimty, 
Michigan,  after  the  1833  Treaty  of 
Chicago.  Because  of  its  location  as  the 
northernmost  of  the  Potawatomi  bands 
in  Michigan,  it  was  incorporated  for 
payment  purposes  with  the  Grand  River 
Ottawa  xmder  the  Compact  of  1838 
following  the  1836  Ottawa  Treaty. 

The  band  was  a  signatory  to  the  1855 
Treaty  of  Detroit  It  received  annuity 
payments  under  this  and  prior  treaties 
until  the  final  commutation  payment  in 
1870.  The  petitioner  thus  meets  the 
requirements  of  section  83.8  as  having 
unambiguous  previous  Federal 
acknowledgment  and  has  been 
considered  under  the  modifications  of 
section  83.7  that  are  prescribed  by 
section  83.8.  The  date  of  the  band's  final 
annuity  commutation  payment,  1870, 
has  been  used  as  the  date  of  the  latest 
Federal  acknowledgment  for  purposes 
of  this  finding  to  enable  the  petitioner 
to  proceed  imder  the  provisions  of 
section  83.8. 

Between  1870  and  1904.  the 
petiti'oner's  ancestors  continued  to 
reside  on  lands  of  the  former  Griswold 
Mission,  which  was  referred  to  as  an 
"Indian  Colony"  in  the  1880  Federal 
census  of  Allegan  County.  Michigan. 
During  1883-1884,  the  former  Griswold 
Reserve  lands  were  allotted  among  the 
families,  generating  extensive  court 
records  which  identified  the  community 
and  its  members.  In  1900  and  1910,  the 
Federal  census  enumerated  the  Allegan 
County  settiement  on  the  special  Indian 
Population  schedules. 

The  1904  Taggart  Roll  and  the  1908 
Durant  Roll — rolls  compiled  by  the 
Bureau  of  Indian  A&irs  (BIA)  special 
agents  to  settie  claims  of  Michigan's 
Potawatomi  and  Ottawa  Indians, 
respectively — listed  ancestors  of  the 
petitioner.  From  1885  onward,  the 
Methodist  Church  designated  the 
church  near  Bradley  on  the  former 
Griswold  Reserve  lands  as  an  Indian 
mission.  In  1917,  a  sister  church  of  the 
petitioner  was  established  at  Salem  in 
Allegan  County,  also  designated  as  an 
Indian  mission  by  the  Methodist 
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Church.  Annual  mission  reports  to  the 
Methodist  Church  have  provided 
documentation  on  petitioner 
participation  in  mission  activities  from 
this  period  to  the  present.  In  1939,  the 
BIA's  Hoist  Report  on  Indians  in  the 
Lower  Peninsula  of  Michigan  provided 
a  summary  description  of  the  "Bradley 
group  consisting  of  23  families."  The 
1941  WPA  guide  to  the  State  of 
Michigan  identified  the  Bradley 
settlement  as  an  Indian  entity. 

Numerous  newspaper  articles 
published  from  the  early  1900's  to  the 
present  have  described  the  petitioner 
and  their  ancestors  in  Allegan  County. 
Michigan,  as  a  Potawatomi  group  or 
combined  Potawatomi/Ottawa  group. 
Some  of  these  specified  that  the  current 
group  descends  from  the  historical 
Match-e-be-nash-she-wish  band. 
Therefore,  we  conclude  that  the 
petitioner  meets  criterion  83.7(a)  as 
modified  by  criterion  83.8(d). 

The  petitioner  presented  evidence 
that  more  than  50  percent  of  the  group 
had  resided  in  a  geographical  area 
almost  exclusively  composed  of  band 
members  from  historical  times  up  to 
1920  and  maintained  consistent 
interaction  with  the  remainder  of  the 
group.  At  least  50  percent  of  the  band's 
members,  including  children  and 
adults,  were  Potawatomi  speakers  from 
historical  times  up  through  early  1957. 
Since  then,  the  members  have  come 
together  in  significant  numbers,  across 
all  hmily  lines,  and  have  maintained  a 
significant  rate  of  informal  social 
interaction.  Thus,  the  petitioner  meets 
the  requirements  of  criterion  83.7(b)  for 
community  up  to  the  present. 

Since  World  War  n  to  the  present, 
younger  members  of  the  group  have 
moved  away  from  the  Bradley 
settlement  area,  a.k.a.  the  Griswold 
Colony,  to  nearby  urban  areas  in  search 
of  housing  and  employment.  The 
majority  of  the  young  emigrants 
relocated  to  Grand  Rapids  or 
Kalamazoo,  both  approximately  25 
miles  from  the  Bradley  settlement. 
These  emigrants  and  their  ofispring 
maintained  close  social  and  kinship  ties 
with  members  still  residing  near 
Bradley.  We  conclude  the  petitioner 
meets  criterion  83.7(b),  as  modified  by 
section  83.8(d)(2),  and  that  the 
petitioner  demonstrates  that  it 
comprises  a  distinct  community  at 
present. 

From  the  early  1800's  to  at  least  1904, 
traditional  chiefs  led  the  Band  and  were 
clearly  identified  by  authoritative 
outside  observers.  The  records  of  the 
BLA,  the  Methodist  church,  and  Allegan 
County,  Michigan,  as  well  as  the  D.K. 
Foster  papers,  provided  extensive 
documentation  of  the  activities 


undertaken  by  the  traditional  chiefs  on 
behalf  of  the  band.  This  evidence,  in 
conjunction  with  evidence  under 
83.7(c)(iv)  and  83.7(b)(2)  is  sufficient  for 
the  MBPI  to  meet  83.8(d)(3)  from  the 
time  of  last  Federal  recognition  to  1904. 

From  1904  to  1992,  the  leadership 
was  closely  associated  with  lay  and 
ordained  band  ministers  of  the 
community's  Methodist  missions.  The 
docimientation  submitted  by  the 
petitioner  and  consulted  by  the 
Government's  researchers  did  not  find 
continuous  identification  of  these 
leaders  by  authoritative  outside  sources, 
at  a  level  required  by  83.8(d)(3). 
However,  in  cases  where  a  petitioner 
with  prior  unambiguous  Federal 
acknowledgment  does  not  submit 
evidence  to  demonstrate  that  the  group 
meets  the  standards  described  under  the 
expedited  process  for  previously 
recognized  tribes,  they  may  alternatively 
demonstrate  that  they  meet  83.7(c)  using 
the  forms  of  evidence  described  in  that 
section.  Under  the  revised  Federal 
acknowledgment  regulations  which 
became  effective  March  28,  1994,  the 
presumption  is  made  under  83.7(cK3) 
that  at  any  period  during  which  the 
petitioner  can  show  sufficient  evidence 
to  meet  criterion  83.7(b)(2),  they  also 
meet  criterion  83.7(c).  As  the  petitioner 
meets  criterion  83.7(b)  with  sufficient 
evidence  through  1957,  under  83.7(3).  it 
also  meets  criterion  83.7(c)  until  1957. 
Also,  the  petitioner  submitted 
substantial  evidence  concerning  the 
actual  leadership  activities  of  the  lay 
ministers  at  Bradley  and  Salem  missions 
for  this  period. 

From  1957  to  1992,  the  actual 
activities  and  leadership  were  analyzed 
to  show  that  the  MBPI  meet  83.7(c), 
until  1992,  when  the  group  was 
formally  incorporated  with  a  council. 
Since  then,  the  MBPI  have  made 
significant  decisions  and  taken  actions 
to  buy  land,  organize  their  governing 
structiues,  and  deal  with  certain  social 
issues  at  a  level  that  meets  83.7(c). 

The  petitioning  group  has  provided  a 
copy  of  its  governing  document,  which 
describes  its  membership  criteria.  Thus, 
we  conclude  that  the  petitioner  meets 
criterion  83.7(d). 

All  band  members  listed  on  the 
October  20, 1994  roll  are  of  Michigan 
Potawatomi  ancestry  and  descend  from 
persons  listed  on  the  1904  Taggart  Roll. 
All  band  members  listed  on  the  1994 
roll  meet  the  petitioner's  constitutional 
membership  qualifications.  We 
conclude  that  the  petitioner  meets 
criterion  83.7(e). 

One  hundred  twenty-six  persons  who 
previously  were  carried  on  the  Huron 
Potawatomi,  Inc.  membership  roll 
committed  themselves  to  the  Match-e- 


be-nash-she-wish  petitioner  in  writing 
in  October,  1994,  and  withdrew  from 
the  Huron  Potawatomi,  Inc.  prior  to  the 
effective  date  of  Huron  Potawatomi, 
Inc.'s  Federal  acknowledgment. 
Accordingly,  the  MBPI's  membership  is 
composed  primarily  of  persons  who  are 
not  members  of  any  acknowledged 
North  American  tribe.  Therefore,  we 
conclude  that  the  petitioner  meets 
criterion  83.7(f). 

No  evidence  was  found  that  the 
petitioner  or  its  members  are  the  subject 
of  congressional  legislation  which  has 
expressly  terminated  or  forbidden  the 
Federal  relationship.  Therefore,  we  find 
that  the  petitioner  meets  criterion 
83.7(g). 

Based  on  this  preliminary  factual 
determination,  we  conclude  that  the 
Match-e-be-nash-she-wish  Band  of 
Pottawatomi  Indians  should  be  granted 
Federal  acknowledgment  under  25  CFR 
Partes. 

As  provided  by  25  CFR  83.10(h)  of  the 
revised  regulations,  a  report 
summarizing  the  evidence,  reasoning, 
and  analyses  that  are  the  basis  for  the 
proposed  decision  will  be  provided  to 
the  petitioner  and  interested  parties, 
and  is  available  to  other  parties  upon 
written  request.  Comments  on  the 
proposed  finding  and/or  requests  for  a 
copy  of  the  report  of  evidence  should  be 
addressed  to  the  Office  of  the  Assistant 
Secretary,  Bureau  of  Indian  A&irs. 
1849  C  Street.  N.W.,  Washington,  D.C. 
20240,  Attention:  Branch  of 
Acknowledgment  and  Research, 
MailStop  4603-MIB.  Third  parties  must 
also  supply  copies  of  their  comments  to 
the  petitioner  in  order  for  them  to  be 
considered  by  the  Department  of  the 
Interior. 

During  the  response  period,  the 
Assistant  Secretary  shall  provide 
technical  advice  concerning  the 
proposed  finding  and  shall  make 
available  to  the  petitioner  in  a  timely 
fashion  any  records  used  for  the 
proposed  finding  not  already  held  by 
the  petitioner,  to  the  extent  allowable  by 
Federal  law  (83.10(j)(l)).  In  addition,  the 
Assistant  Secretary  shall,  if  requested  by 
the  petitioner  or  any  interested  party, 
hold  a  formal  meeting  for  the  purpose 
of  inquiring  into  the  reasoning, 
analyses,  and  factual  bases  for  the 
proposed  finding.  The  proceedings  of 
tilis  meeting  shall  be  on  the  record.  The 
meeting  record  shall  be  available  to  any 
participating  party  and  become  part  of 
the  record  considered  by  the  Assistant 
Secretary  in  reaching  a  final 
determination  (83.10(j)(2)). 

If  third  party  comments  are  received 
during  the  regular  response  period,  the 
petitioner  shall  have  a  minimum  of  60 
days  to  respond  to  these  comments. 
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This  period  may  be  extended  at  the 
Assistant  Secretary's  discretion  if 
warranted  by  the  nature  and  extent  of 
the  comments  (83.10(k)}. 

At  the  end  of  the  response  periods  the 
Assistant  Secretary  shall  consider  the 
written  arguments  and  evidence 
submitted  during  the  response  periods 
and  issue  a  final  determination.  The 
Assistant  Secretary  shall  consult  with 
the  petitioner  and  interested  parties  to 
determine  an  equitable  time  frame  for 
preparation  of  the  final  determination 
and  notify  the  petitioner  and  interested 
parties  of  the  date  such  consideration 
begins.  The  Assistant  Secretary  may 
conduct  any  necessary  additional 
research  and  may  request  additional 
information  from  the  petitioner  and 
third  parties.  A  summary  of  the  final 
determination  will  be  published  in  the 
Federal  Kegistar  within  60  days  from 
the  date  on  which  the  considerotion  of 
the  written  argtunents  and  evidence 
rebutting  or  supporting  the  propoaad 
finding  begins,  as  provided  in  25  CFR 
83.10(1)(2}. 

Dated:  June  23, 1997. 
AdaE.I>a>r, 

Asaistxtnt  Secretary — Indian  Affain. 
(FR  Doc.  97-18659  Filed  7-15-97;  8:45  am] 

MUNQ  OOOE  431«-«-U 


DEPARTMENT  OF  THE  MTERIOR 

fflHOOnBI  wit  9WnplC9 

NodM  of  Approval  of  Racord  of 
Daclaion,  Final  Enylronmawtal  bnpact 
Stalainant  for  Iha  Santa  Roaa  laiand 
nasowcaa  Manapaniani  nan  lor 
Improving  Walar  Quality  and 
Conaarving  Raro  Spaclaa  and  Thoir 
HaMtata;  Channal  Manda  Nadonal 
Parti,  Santa  BartMra  County,  Califomla 

SUMMARY:  Pursuant  to  §  102(2)(C}  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub.  L.  91-190,  as  amended),  and 
the  regulations  promulgated  by  the 
Coiucil  of  Environmental  Quality  at  40 
CFR  1505.2,  the  Department  of  the 
Interior,  National  Park  Service  has 
prepared  and  approved  a  Record  of 
Decision  for  the  Final  Environmental 
Impact  Statement  and  Resources 
Management  Plan  for  Improvement  of 
Water  Quality  and  Conservation  of  Rare 
Species  and  Their  Habitats  on  Santa 
Rosa  Island  (Final  EIS/RMP). 

The  National  Park  Service  will 
implement  actions  described  in  the 
Proposed  Action,  Alternative  D  (Revised 
Conservation  Strategy),  in  the  Final  EIS/ 
RMP  issued  in  April,  1997,  except  as 
follows:  (1)  A  small  cattle  gathering 
area,  the  "Arlington  Trap",  would  be 
available  to  the  permittee  for  occasional 


roimding  up  of  cattle  in  the  years 
following  closure  of  Pocket  Field;  and 
(2)  Regarding  utilization  of  Old  Ranch 
Pasture,  under  the  Proposed  Action  this 
Pasture  would  be  closed  immediately  to 
cattle  and  horses.  CurrenUy  there  are  no 
cattie  in  the  Pasture,  and  the  permittee 
will  have  until  January  1, 1998,  to  move 
the  existing  horse  herd  from  this  Pasture 
to  other  pastures.  Horse  utilization  for 
this  additional  period  of  time  was 
deemed  to  have  negligible  efiiect  on 
resources  and  will  not  hinder 
restoration  efforts. 

Copies  of  the  Record  of  Decision  may 
be  obtained  from  the  Superintendent. 
Channel  Islands  National  Parii.  1901 
Spinnaker  Drive,  Ventura,  CA  93001,  or 
via  telephone  at  (805)  658-5776. 

Dated:  June  30. 1997. 
Patrkia  L.  N«ahM:hH-. 
Acting  Regional  Director.  Pacific  Wett  Region. 
(FR  Doc.  97-18632  Filed  7-1S-97;  8:45  am] 


DEPARTMBIT  OF  THE  NfTERKM 

National  Parti  Sacvlca 

Acadia  National  Parte  Advlaoiy 
womniaaion,  laaaony 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463.  86  SUL  770,  5 
U.S.C.  Ap.  1,  sec.  10),  that  the  Acadia 
National  Park  Advisory  Commission 
will  hold  a  meeting  on  Monday,  July  28, 
1997. 

The  Commission  was  established 
purstiant  to  Pub.  L.  99-420,  Sec.  103. 
The  purpose  of  the  commission  is  to 
consult  with  the  Secretary  of  the 
Interior,  or  his  designee,  on  matters 
relating  to  the  management  and 
development  of  the  park,  including  but 
not  limited  to  the  acquisition  of  lands 
and  interests  in  lands  (including 
conservation  easements  on  islands)  and 
termination  of  rights  of  use  and 
occupancy. 

The  meeting  will  convene  at  park 
headquarters,  Acadia  National  Park,  Rt 
233,  Bar  Harbor,  Maine,  at  1  p.m.  to 
consider  the  following  agenda: 

1.  Review  and  approval  of  minutes  bom 
the  meeting  held  June  16, 1997 

2.  Subcommittee  reports 

3.  Committee  assignments 

4.  Superintendent's  report 

5.  Public  comments 

6.  Proposed  agenda,  date  and  location  of 
next  Commission  meeting 

The  meeting  is  open  to  the  public. 
Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
or  file  written  statements.  Such  requests 


should  be  made  to  the  Superintendent 
at  least  seven  days  prior  to  the  meeting. 
Further  information  concerning  this 
meeting  may  be  obtained  from  the 
Superintendent.  Acadia  National  Park, 
PO  Box  177,  Bar  Harbor,  Maine  04609, 
tel:  (207)  288-3338. 

Dated:  July  8, 1997. 

David  Maaald. 

Acting  Superintendent,  Acadia  Sational 
Park. 

(FR  Doc.  97-18627  FUed  7-15-97;  8:45  am] 

I  coot  ttw-n-^ 


DEPARTMENT  OF  THE  INTERIOR 
National  Parte  Sarvica 

NattonalRagiatar  of  HMortc  Plaoaar 
Notiflcattoii  of  Pandbig  Nomlnallona 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  vnn  received 
by  the  National  Paurk  Service  before  July 
5, 1997.  Pursuant  to  §  60.13  of  36  CFR 
part  60  written  comments  concerning 
the  significance  of  these  properties 
under  the  National  Register  criteria  for 
evaluation  may  be  forwarded  to  the 
National  Register,  National  Park  Service. 
P.O.  Box  37127,  Washington,  DC  20013- 
7127.  Written  comments  should  be 
submitted  by  July  31, 1997. 


Acting  Keeper  of  the  National  Regfgta: 

CALIFOKNIA 

Saala  Clara  CsBBty 

Agnews  Insane  Asylum,  4000  Lafsyette  Ave., 
SanU  Clara.  97000829 

CONNECnCUT 

Hartfonl  CiNuty 

Canton  Center  Hixtoric  District,  Roughly 
along  Barfoourtown,  E  Mountain, 
Humphrey,  West,  and  W.  Mountain  Rds., 
Canton  vicinity,  97000831 

NemHmwtnCaaatf 

Center  Street  Cemetery,  2  Center  SL, 

Wallingford,  97000833 
Grove  Street  Cemetery,  200  Grove  St.,  New 

Haven,  97000830 

ToUaBdCooBiy 

Tolland  Green  Historic  District,  Roughly 
along  Old  Post,  ToUaad  Stage,  and  Cider 
Mill  Rds.,  ToUand.  97000832 

DELAWARE 

Nnr  Castk  Comity 

Graham,  Robert,  House,  751  Crossan  Rd., 

Newark  vicinity,  97000835 
Mayfield,  1603  Levels  Rd.,  Middletown 

vicinity,  97000836 

SuaMxCooBty 

Baltimore  Mills  Historic  Archaeological  Site, 
Address  restricted,  Omar.  97000837 


38116 


Federal  Register  /  Vol.  62,  No.  136  /  Wednesday.  July  16.  1997  /  Notices 


DISTRICT  OF  COLUMBIA 

District  of  Columbia  State  Equivalent 

Fletcher  Chapel.  401  New  York  Ave..  NW. 
Washington,  97000834 

FLORIDA 

Bay  County 

St.  Andrew  School.  3001  W.  15th  St..  Panama 
City,  97000839 

Lake  County 

Taylor,  Moses  }.,  House.  117  Diedrich  St., 
Eustis.  97000840 

Leon  County 

Ruge  Hall.  655  W.  Jefferson  St.,  Tallahassee, 
97000838 

GEORGL\ 

Emanuel  County 

Rountree.  John,  Log  House,  JcL  of  US  80  and 
GA  192,  Twin  City,  97000841 

NEW  JERSEY 

Union  County 

Crane— Phillips  House,  125  N.  Union  Ave., 
Cranford,  97000842 

NEW  YORK 

Livingston  County 

New  Family  Theater.  102  Main  St.,  Mount 
Morris.  97000846 

Sullivan  County 

Loch  Sheldrake  Synagogue,  NY  52,  N  of  jet. 

of  NY  52  and  Loch  Sheldrake  Rd.,  Loch 

Sheldrake.  97000844 
St.  Paul's  Evangelical  Lutheran  Church,  24 

Chestnut  St.,  Liberty.  97000845 

Wayne  County 

Phelps.  Ezra  T..  Farm  Complex,  4365  E. 
Williamson  Rd..  Marion  vicinity,  97000843 

OREGON 

Lane  County 

Eugene  Pioneer  Cemetery,  Jet.  of  E. 
Eighteenth  Ave.  and  University  St., 
Eugene.  97000850 

Multnomah  County 

Dickson,  Henry  B..  House  (Architecture  of 
Ellis  F.  Lawr«nce  MPS),  2123  NE  Twenty- 
First  Ave.,  Portland.  97000849 

Portland  fSteam  Tug),  Willamette  R.,  ft.  of 
SW  Pine  St.,  Portland.  97000847 

Umatilla  County 

Umatilla  County  Library,  214  N.  Main  St., 
Pendleton.  97000848 

TEXAS 

Tarrant  County 

Bedford  School,  2400  School  Ln,  Bedford, 
97000851 

VIRGIN  ISLANDS 

St.  Thomas  Island 

St.  Thomas  Synagogue — Beracha  Veshalom 
Vegemiluth  Hasadim,  16AB  Krystal  Cade, 
Charlotte  Amalie,  97000853 


WASHINGTON 

King  County 

Sather,  Thorban,  House  (Bothel  MPS).  17424 
95th  Ave..  NE,  Bothel,  97000852 

(FTl  Doc.  97-18626  Filed  7-15-97;  8:45  am) 
BiUJNQ  CODE  4310-10-P 


DEPARTME^fr  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Noatak  National 
Preserve,  National  Park  Service, 
Kotzebue,  AK 

agency:  National  Park  Service. 
action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Noatak  National 
Preserve.  National  Park  Service, 
Kotzebue,  AK. 

A  detailed  assessment  of  the  human 
remains  was  made  by  professional  staff 
of  the  National  Park  Service  in 
consultation  with  representatives  of  the 
Native  Village  of  Noatak  and  the 
Northwest  Alaska  Native  Association. 

In  1982.  human  remains  representing 
one  individual  were  collected  by  a  park 
visitor  during  a  boating  trip  down  the 
Noatak  River.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Park  records  indicate  that  the  remains 
were  collected  from  an  area  75  miles 
downstream  of  Lake  Matcherak  on  the 
Noatak  River.  The  exact  location  is  not 
known.  The  human  remains  are  dated  to 
the  19th  century  AD  based  on  the  state 
of  preservation.  Historical 
documentation  as  well  as  testimony 
from  Inupiaq  elders  indicates  this  area 
was  located  within  the  traditional 
territory  of  the  historic  Nuataagmiut. 
The  descendants  of  the  historic 
Nuataagmiut  have  been  widely 
dispersed.  However,  the  largest  group  of 
descendants  currentiy  reside  in  Noatak. 
Alaska  and  are  represented  by  the 
Native  Village  of  Noatak. 

Based  on  me  above  information, 
officials  of  the  National  Park  Service 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(1).  the  hiunan  remains 
listed  above  represent  the  physical 
remains  of  one  individual  of  Native 
American  ancestry.  Officials  of  the 
National  Park  Service  have  also 
determined  that,  pursuant  to  25  U.S.C. 


3001  (2).  there  is  a  relationship  of 
shared  group  identity  which  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Native  Village  of  Noatak. 

This  notice  has  been  sent  to  officials 
of  the  Native  Village  of  Noatak  and 
Northwest  Alaska  Native  Association. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Superintendent  David 
Spirtes,  Northwest  Alaska  Areas,  P.O. 
Box  1029,  Kotzebue,  Alaska,  99752, 
telephone  (907)  442-3760,  before 
August  15,  1997.  Repatriation  of  the 
human  remains  to  the  Native  Village  of 
Noatak  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
Dated:  July  10,  1997. 
Veletta  Canouts. 
Acting  Departmental  Consulting 
Archeologist,  Assistant  Manager,  Archeology 
and  Ethnography  Program. 
IFR  Doc.  97-18709  Filed  7-15-97;  8:45  ami 
BILUNG  COOE  4310-70-F 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
the  Possession  of  the  University  of 
Alaska  Museum,  Fairtianks,  AK 

agency:  National  Park  Service. 

action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d).  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
University  of  Alaska  Museum. 
Fairbanks,  AK. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Alaska  Museum  professional  staff  in 
consultation  with  representatives  of 
Native  Village  of  Brevig  Mission  and 
Bering  Straits  Foundation. 

In  1980,  human  remains  representing 
one  individual  were  found  at  Brevig 
Mission  by  an  unknown  individual 
under  unknown  circumstances.  Alaska 
State  troopers  from  Nome,  AK  took 
custody  of  the  human  remains  and  sent 
them  to  the  Anthropology  Department  at 
the  University  of  Alaska  Fairbanks  in 
October.  1980.  In  1993.  these  human 
remains  were  transferred  to  the 
University  of  Alaska  Museum.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Archeological  evidence  indicates 
continuous  occupation  of  the  Brevig 
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Mission  area  from  900  AD  to  the  present 
based  on  material  culture  and  habitation 
sites.  The  remains  are  undated  and  may 
be  as  recent  as  the  late  19th  or  early 
20th  century.  Archeological  evidence 
and  historical  documents  indicate  the 
area  surrounding  the  present  day  Brevig 
Mission  site  was  used  traditionally  as  a 
burial  area.  Oral  tradition  presented  by 
the  representatives  of  the  Native  Village 
of  Brevig  Mission  and  the  Bering  Straits 
Foundation  also  states  the  Brevig 
Mission  was  used  as  a  traditional  burial 
area. 

Based  on  the  above  mentioned 
information,  officials  of  the  University 
of  Alaska  Museum  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Lastiy, 
officials  of  the  University  of  Alaska 
Museum  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  hiunan  remains 
and  the  Native  Village  of  Brevig 
Mission. 

This  notice  has  been  sent  to  officials 
of  the  Native  Village  of  Brevig  Mission 
and  Bering  Straits  Foundation. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Gary  Selinger.  Special 
Projects  Manager,  University  of  Alaska 
Museum.  907  Yukon  Drive.  Fairbanks. 
AK  99775-1200;  telephone:  (907)  474- 
6117  before  August  15,  1997. 
Repatriation  of  the  human  remains  to 
the  Native  Village  of  Brevig  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 
Dated:  July  10, 1997. 
VelrtU  CaMniti, 
Acting  Departmental  Consulting 
Archeologist,  Assistant  Manager,  Archeology 
and  Ethnography  Program. 
[FR  Doe.  97-18710  Filed  7-15-97;  8:45  am] 

BHJJNO  COOC  4»l»-70-F 


INTERNATIONAL  DEVELOPMENT 
COOPERATION  AGENCY 

Agency  for  Intemationtf  Development 
(USAID) 

Notice  of  Reestablishment  of  the 
Advisory  Committee  of  the  USAID 
Malaria  Vaccine  Development  Program 

summary:  The  Administrator  of  the  U.S. 
Agency  for  International  E)evelopment 
(USAID)  has  determined  that 
reestablishment  of  the  Advisory 
Committee  on  the  Malaria  Vaccine 
Development  Program  for  a  two  year 


period,  begiiming  in  May  1997.  is 
necessary  and  in  the  public  interest.  The 
Advisory  Committee  performs  necessary 
and  important  functions  in  connection 
with  the  formulation  of  USAID  research 
policy  and  in  evaluating  and  providing 
necessary  advice  concerning  the 
progress  and  future  potential  of  Agency- 
funded  resean:h  activities. 
FOR  RJRmER  INFORMATION  CONTACT: 
Carter  Diggs  at  (703)  875-5693. 

Dated:  July  1,  1997. 
Jerry  Pattsnoo, 

Special  Assistant,  Legal  Counsel,  Office  of 
the  General  Counsel. 

[FR  Doc.  97-18802  FUed  7-15-97;  8:45  am] 
BIUMQ  COM  tlie-OI-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Coneewt  Decree 
Pursuant  to  the  Comprehenalve 
Environmental  Reiponee 
Compensation  and  UabWty  Act  of 
1900.  a 


Notice  is  hereby  given  that  a  proposed 
consent  decree  in  the  action  entitied 
United  States  v.  Browning-Ferris 
Industries  of  South  Jersey,  Inc.,  Civil 
Action  No.  97-3320  (GEB)  (D.N.J.),  was 
lodged  on  July  2,  1997,  with  the  United 
States  District  Court  for  the  Ehstrict  of 
New  Jersey.  The  proposed  consent 
decree  resolves  the  United  States 's 
claims  against  nine  potentially 
responsible  parties  ("Settiing 
Defendants")  at  the  Lone  Pine  Landfill 
Superfund  Site  ("Site")  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  §9601  et 
seq.,  on  behalf  of  the  Department  of  the 
Interior  ("DOI")  and  the  National 
Oceanic  and  Atmospheric 
Administration  ("NOAA").  for  damages 
for  injury  to.  destruction  of.  or  loss  of 
natural  resources,  including  costs  of 
assessment  The  Site  is  located  in 
Freehold  Township,  Monmouth  Coimty, 
New  Jersey.  The  consent  decree  v>rill 
also  resolve  the  claims  of  the  State  of 
New  Jersey,  on  behalf  of  the  New  Jersey 
Department  of  Environmental 
Protection,  against  the  Settiing 
Defendants  with  res]}ect  to  natural 
resource  damages  at  the  Site.  The  claims 
of  the  State  of  New  Jersey  were  filed  in 
an  action  entitied  State  of  New  Jersey  v. 
Browning-Ferris  Industries  of  South 
Jersey,  Inc..  Civil  Action  No.  97-3321 
(GEB)  CD.N.J.). 

Under  the  proposed  consent  decree, 
the  Settiing  Defendants  have  agreed  to 
create,  restore  and/or  enhance  about  13 
acres  of  wetiands  located  at  the  Site  and 
to  create  about  10  acres  of  forested 


wetiands  at  an  off-Site  parcel.  The 
Settiing  Defendants  have  also  agreed  to 
pay  $80,974  to  DOI  and  $38,838  to  the 
State  of  New  Jersey  to  reimburse  them 
for  their  past  and  future  costs  of 
assessment  as  well  as  the  cost  to  be 
incurred  in  overseeing  the  Settiing 
Defendants'  mitigation  work. 

The  Department  of  Justice  will 
receive,  for  a  period  of  up  to  thirty  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Any  comments  should 
be  addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  950  Pennsylvania  Avenue, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Browning-Ferris 
Industries  of  South  Jersey,  Inc.,  DOJ  Ret 
Number  90-11-2-294D. 

The  proposed  consent  decree  may  be 
examined  at  the  United  States 
Attorney's  Office,  District  of  New  Jersey, 
402  East  State  Street,  Trenton,  New 
Jersey  08608  (contact  Irene  Dowdy  at 
609-989-0562)  and  at  the  Consent 
Decree  Library,  1120  G  Street  N.W.,  4th 
Floor,  Washington,  DC.  20005.  202- 
624-0892.  A  copy  of  the  proposed 
consent  decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Street  N.W.,  4th 
Floor,  Washington,  D.C.  20005.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $30.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 
Joel  M.  GixMS. 

Section  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  97-18621  Filed  7-15-97;  8:45  am] 
■LUNS  COM  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  De^ee 
Pursuant  to  the  Clean  Water  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Johnson  Engineering.  Inc.  Er  Lee  County 
School  Board,  Civil  No.  97-283-CIV- 
FTM-24D  (M.D.  Fla.),  was  lodged  witii 
the  United  States  District  Coiul  for  the 
Middle  District  of  Florida  on  June  25, 
1997.  The  proposed  Consent  Decree 
concerns  alleged  violations  of  sections 
301(a)  and  404  of  the  Clean  Water  Act, 
33  U.S.C.  1311(a)  and  1344.  resulting 
from  the  unauthorized  clearing  and 
discharge  of  fill  material  into 
approximately  22.0  acres  of  wetiands  at 
the  Colonial  Properties  Site  in  Fort 
Myers,  Lee  County.  Florida.  The 
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defendant,  Johnson  Engineering,  Inc..  is 
an  engineering  and  consulting  firm 
hired  to  assist  with  the  site's 
development.  Johnson  Engineering  has 
agreed  to  a  proposed  Consent  Decree  to 
settle  its  alleged  violations  of  the  Clean 
Water  Act. 

The  proposed  Consent  Decree  would 
require  Johnson  Engineering,  Inc.  to  pay 
a  SlOO.OOO  civil  penalty  and  to  fund 
wetland  preservation,  restoration,  or 
creation  project(s)  to  be  selected  by  the 
United  States  in  mitigation  for  the 
wetlands  altered  or  destroyed.  The  cost 
of  those  wetland  projects  would  total  no 
less  than  $100,000  and  they  shall  be  for 
the  purpose  of  improving  and/or 
protecting  wetlands  or  water  quality 
within  the  Ten  Mile  Canal  Watershed. 
Johnson  Engineering  would  also  be 
permanently  enjoined  from  future 
violations  of  the  Clean  Water  Act  at  the 
site. 

The  U.S.  Department  of  Justice  will 
receive  written  comments  relating  to  the 
proposed  Consent  Decree  for  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Comments 
should  be  addressed  to  S.  Randall 
Humm.  Trial  Attorney,  U.S.  Department 
of  justice,  Environmental  Defense 
Section.  PO  Box  23986,  Washington, 
D.C.  20026-3986  and  should  refer  to 
United  States  v.  Johnson  Engineering, 
Inc.  &■  Lee  County  School  Board,  Civil 
No.  97-283-CrV-FTM-24D  {M.D.  Fla.), 
D)#  90-5-1-6-626. 

The  proposed  Final  Consent  Decree 
may  be  examined  at  the  Clerk's  Office, 
United  States  District  Court  for  the 
Middle  District  of  Florida,  2301  First 
Street.  Room  106,  Fort  Myers,  Florida 
33901. 

Letitia  |.  Grishaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources  Division, 
United  States  Department  of  Justice. 
(FR  Doc.  97-18628  Filed  7-15-97;  8:45  am) 

SILUNG  CODE  4410-15-M 


DEPARTMEhfT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
With  Third  Party  Defendant  Owners  of 
Residential  Property  Under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act 

Notice  is  hereby  given  that  on  July  8, 
1997,  a  proposed  Consent  Decree  with 
Third  Party  Defendant  Owners  of 
Residential  Property  in  United  States  v. 
Raymark  Industries,  Inc.,  et  al..  No. 
97CV00035  (DJS)  (D.  Conn.),  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Connecticut. 


This  consent  decree  resolves  claims 
pursuant  to  Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act.  42  U.S.C.  §§  9606  and  9607,  against 
certain  third  party  defendant  owners  of 
residential  property  in  the  Town  of 
Stratford,  Connecticut  related  to  the 
Raymark  Industries,  Inc.  Superfund  Site 
in  Stratford,  Connecticut.  In  the 
proposed  consent  decree,  the  settling 
parties  agree  to  pay  to  the  United  States 
and  the  State  of  Connecticut  SI  each,  to 
provide  the  Environmental  Protection 
Agency  with  access  to  their  property,  to 
exercise  due  care  with  respect  to  their 
property,  and  to  covenant  not  to  sue  the 
United  States  or  the  State. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General  of  the 
Environment  and  Natural  Resources 
Division,  Department  of  Justice, 
Washington,  D.C.  20530,  and  should 
refer  to  United  States  v.  Raymark 
Industries.  Inc..  et  al.  D.J.  Ref.  90-7-1- 
545E. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  915  Lafayette  Blvd., 
Bridgeport,  Connecticut,  at  U.S.  EPA 
Region  1,  One  Congress  Street,  J.F. 
Kennedy  Federal  Building,  Boston, 
Massachusetts,  and  at  the  Consent 
Decree  Library,  1120  G  Street.  N.W.  4th 
Floor.  Washington,  D.C.  20005,  (202) 
624-0892.  A  copy  of  the  consent  decree 
may  be  obtained  in  person  or  by  mail  for 
the  Consent  Decree  Library.  1120  G 
Street,  N.W.  4th  Floor.  Washington,  D.C. 
20005.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $16.75 
(25  cents  per  page  reproduction  cost) 
payable  to  the  Consent  Decree  Library. 
Bruce  S.  G«lber, 

Deputy  Chief,  Environinental  Enforcement 
Section,  Environment  Br  Natural  Resources 
Division. 

[FR  Doc.  97-18622  Filed  7-15-97;  8:45  am] 
8IUJNQ  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Decree  in  Action 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  the  Departmental 
Policy,  28  C.F.R.  §  50.7.  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Ralph  Riehl,  et  al.  Civil  Action 
No.  89-226(E),  was  lodged  with  the 
United  States  District  Court  for  the 


Western  District  of  Permsylvania  on  July 
1.1997. 

On  October  16,  1989,  the  United 
States  filed  a  compliant  against  the 
owners  and  operator  of.  and  certain 
transporters  to,  the  Millcreek  Dump 
Superfund  Site  (the  "Site"),  pursuant  to 
Section  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  42  U.S.C. 
§  9607(a).  In  September  1991 ,  the 
United  States  added  additional 
defendants  to  the  action.  The  proposed 
Consent  Decree  resolves  the  liability  of 
defendants  Max  Silver  &  Sons,  A. 
Arthur  Stiver,  Larry  Silver,  and  Eugene 
and  Frieda  Davis  for  response  costs 
incurred  and  to  be  incurred  by  the 
United  States  at  the  Site.  The  Consent 
Decree  requires  the  defendants  to  pay 
$20,000  in  reimbursement  of  response 
costs. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  D.C.  20044  and  refer  to 
United  States  v.  Ralph  Riehl,  et  al,  DOJ 
No.  90-11-3-519. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney.  Western 
District  of  Pennsylvania,  Federal 
Building  and  Courthouse,  Room  137,     . 
6th  and  States  Streets,  Erie, 
Pennsylvania,  15219;  Region  III  Office 
of  the  Environmental  Protection 
Agency,  841  Chestnut  Building, 
Philadelphia,  Pennsylvania,  19107;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  NW.  4th  Floor,  Washington,  D.C. 
20005  (202)  624-0892).  A  copy  of  the 
proposed  Decree  may  be  obtained  in 
person  or  by  mail  from  the  Consent 
Decree  Library,  1120  G  Siieet,  NW,  4th 
Floor,  Washington,  D.C.  20005.  When 
requesting  a  copy  of  the  proposed 
Consent  Decree,  please  enclose  a  check 
in  the  amount  of  $6.00  to  cover  the 
twenty-five  cents  per  page  reproduction 
costs.  Please  make  the  check  payable  to 
the  "Consent  Decree  Library." 
)oel  M.  Grom, 

Chief.  Envimnmental  Enforcement  Section, 
Environment  and  Natural  Resources  Division, 
Department  of  Justice. 

[FR  Doc.  97-18619  Filed  7-15-97;  8:45  ami 
BILUNQ  COOE  4410-1S-M 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  C.F.R.  §  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Southern  Pacific 
Transportation  Company;  CSX 
Transportation.  Inc.;  Union  Pacific 
Railroad  Company;  Northwest 
Envirosenice,  Inc.;  Chicago  and 
Northwestern  Railway  Company;  and 
ATd-TCorp.,  No.  97-1004JO,  (D. 
Oregon),  was  lodged  on  June  30,  1997, 
with  the  United  States  District  Court  for 
the  District  of  Oregon.  With  regard  to 
the  Defendants,  the  Consent  Decree 
resolves  a  claim  filed  by  the  United 
States  on  behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA")  pursuant  to  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  as  amended,  42 
U.S.C.  §§9601,  etseq. 

The  United  States  entered  into  the 
Consent  Decree  in  connection  with  the 
Environmental  Pacific  Corporation  Site 
located  approximately  42  miles 
southwest  of  Portland,  Oregon.  The 
Consent  Decree  provides  that  the 
Settling  Defendants  will  reimburse  the 
United  States  a  total  of  $666,137  for  past 
costs  incurred  by  the  United  States  at 
the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v. 
Southern  Pacific  Transportation 
Company;  CSX  Transportation.  Inc.; 
Union  Pacific  Railroad  Company; 
Northwest  Enviroservice,  Inc.;  Chicago 
and  Northwestern  Railway  Company; 
and  ATS-T  Corp.,  DOJ  Reg.  #90-11-2- 
1080  A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  888  S.W.  5*  Avenue, 
Portland,  Oregon  97204;  the  Re^on  10 
office  of  the  Envirorunental  Protection 
Agency,  1200  Sixth  Avenue,  Seattie, 
Washington;  and  at  the  Consent  Decree 
Library,  1120  G  Street,  N.W.,  4*  Floor, 
Washington,  D.C.  20005,  (202)  624- 
0892.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4'h  Floor. 
Washington,  D.C.  20005.  In  requesting  a 


copy  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $8.00 
(25  cents  per  page  reproduction  costs), 
payable  to  the  Consent  Decree  Library. 
Joel  M.  Gross, 

Chief,  Environmental  Enforcement  Section. 
(FR  Doc.  97-18620  Filed  7-15-97;  8:45  am] 
BILUNO  COOE  441 0-1 MN 


DEPARTMENT  OF  JUSTICE 

Membership  of  the  1997  Senior 
Executive  Service  Performance  Review 
Boards 

AGENCY:  Department  of  Justice. 
ACTION:  Notice  cf  Department  of 
Justice's  1997  Senior  Executive  Service 
Performance  Review  Boards. 

SUMMARY:  Pursuant  to  the  requirements 
of  5  U.S.C.  4314(c)(4),  the  Department  of 
Justice  announces  the  membership  of  its 
Senior  Executive  Service  (SES) 
Performance  Review  Boards  (PRBs).  The 
purpose  of  the  PRBs  is  to  provide  fair 
and  impartial  review  of  SES 
performance  appraisals  and  bonus 
recommendations.  The  PRBs  will  make 
recommendations  to  the  Deputy 
Attorney  General  regarding  the  final 
performance  ratings  to  be  assigned  and 
SES  bonuses  to  be  awarded. 
FOR  FURTHER  INFORMATION  CONTACT: 
Henry  Romero,  Director,  Personnel 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Washington,  DC 
20530;  (202)  514-6788. 

Department  of  Justice,  1997  Senior 
Executive  Service  Performance  Review 
Board  Members 

Antitrust  Division 

Norman  Familant.  Chief,  Economic 

Litigation  Section 
Thomas  D.  King,  Executive  Officer 

Civil  Division 

Gary  W.  Allen,  Branch  Director 

(Aviation) 
James  G.  Bruen,  Jr.,  Special  Litigation 

Counsel,  Commercial  Litigation 

Branch 
JoAnn  J.  Bordeaux,  Deputy  Branch 

Director,  Environmental  and 

Occupational  Disease  Litigation 

Civil  Rights  Division 

Merrily  A.  Friedlander,  Chjef, 
Coordination  and  Review  Section 

Paul  H.  Hancock,  Acting  Deputy 
Assistant  Attorney  General 

Criminal  Division 

Joseph  E.  Gangloff,  Deputy  Chief,  Public 

Integrity  Section 
James  S.  Reynolds.  Chief,  Terrorism  and 

Violent  Crimes  Section 


Environment  and  Natural  Resources 
Division 

William  M.  Cohen,  Chief.  General 
Litigation  Section 

Joel  M.  Gross,  Chief,  Environmental 
Enforcement  Section 

Phyllis  A.  Gardner,  Executive  Officer 

William  J.  KolUns,  Chief.  Land 
Acquisition  Section 

Justice  Management  Division 

Robert  F.  Diegelman,  Director, 
Management  and  Planning  Staff 

Theodius  McBurrows,  Director.  Equal 
Employment  Opportunity  Staff 

James  E.  Price,  Director,  Computer 
Services  Staff 

Tax  Division 

Gary  R.  Allen,  Chief,  Appellate  Section 

Ronald  A,  Cimino,  Regional  Chief. 
Western  Region 

Milan  D.  Karlan,  Chief.  Office  of  Review 
Robert  S.  Watiuns,  Chief,  Qvil  Trial 
Section,  Central  Region 

Bureau  of  Prisons 

Michael  B.  Cooksey.  Assistant  Director, 
Correctional  Programs  Division 

Thomas  R.  Kane.  Assistant  Director, 
Information,  Policy,  and  Public 
Affairs  Division 

Ira  B.  Kirschbaum,  General  Counsel  for 
Federal  Prison  Industiies  (UNICOR) 

Robert  J.  Newport,  Senior  Deputy 
Assistant  Director  for  Administration 

Kevin  D.  Rooney,  Assistant  Director  for 
Administration 

Ronald  G.  Thompson,  Assistant 
Director.  Human  Resource 
Management  Division 

Ronald  J,  Waldron,  Senior  Deputy 
Assistant  Director,  Health  Services 
Division 

Executive  Office  for  Immigration  Review 

Michael  J.  Creppy,  Chief  Immigration 
Judge 

Immigration  and  Naturalization  Service 

Michael  D.  Cronin,  Assistant 

Commissioner,  Inspections 
Joan  C.  Higgins,  Assistant  Commissioner 

for  Detention  and  Deportation 

Paul  W.  Virtue,  Acting  Executive 
Associate  Commissioner  for  Programs 

Jeffrey  M.  Weber,  Assistant 
Commissioner,  Budget 

Jeffrey  L.  Weiss,  Director,  Asylum 
Division 

David  A.  Yentzer,  Assistant 
Commissioner,  Administration 
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United  States  Marshals  Service 

Suzanne  D.  Smith,  Assistant  Director  for 

Human  Resources 
Valeria  M.  Willis, 

Executive  Secretary,  Senior  Executive 
Resourcet  Board. 

|FR  Doc.  97-18630  Filed  7-15-97;  8:45  am) 
BIUJMQ  OOOC  44I0-2S-M 

DEPARTMENT  OF  JUSTICE 

Notic*  of  Prospective  Purchaser 
Agreement  Pursuant  to  ttie 
Cofnpfsheniive  Environmental 
Reaponee,  Compensation  and  UabWty 
Act 

Notice  is  hereby  given  that  a  proposed 
Prospective  Purchaser  Agreement  (the 
"Agreement")  regarding  the  Solar  Usage 
Now,  Inc.  Property  located  at  5550  West 
Tiffin  Road,  Seneca  County.  Bascom, 
Ohio  (the  "Prc»perty")  has  been  entered 
into  by  the  United  States  Department  of 
Justice,  the  United  States  Environmental 
Protection  Agency  ("U.S.  EPA")  and  the 
Hopewell  Township  Board  of  Trustees, 
Bascom,  Ohio  (the  "Township") 
pursuant  to  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act,  as  amended 
("CERCLA"),  42  U.S.C.  §9601  et  seq. 

Under  the  terms  of  the  proposed 
Agreement,  the  Township  intends  to 
acquire  the  Property  and  to  demolish 
and  remove  the  buildings  currently  on 
the  Property  and  improve  the  land  to 
expand  a  community  park  adjacent  to 
the  southern  boundary  of  the  Property 
for  recreational  use  by  the  local 
community.  In  addition,  the  Township 
agrees  to  provide  U.S.  EPA  with  access 
to  the  Property  and  to  cooperate  fully 
with  U.S.  EPA  with  regard  to  any  future 
response  actions  carried  out  at  the 
Property  as  well  as  other  consideration. 
Under  the  Agreement,  the  United  States 
will  covenant  not  to  sue  the  Township 
for  claims  under  Sections  106  and 
107(a)  of  CERCLA.  42  U.S.C.  §§  9606 
and  9607(a),  for  Existing  Contamination 
at  the  Site  not  caused  or  contributed  to 
by  the  Township.  However,  the  United 
States  reserves  its  rights  under  CERCLA 
against  the  Township  for  releases  of 
hazardous  substances  not  within  the 
definition  of  Existing  Contamination 
and  for  exacerbation  of  any  Existing 
Contamination. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Agreement  for  30  days  following 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General.  Environment  and 
Natural  Resources  Division,  United 
States  Department  of  Justice,  P.O.  Box 
7611.  Ben  Franklin  Station,  Washington, 


DC  20044-7611.  and  should  refer  to  the 
D.J.  Ref.  No.  91-1 1-3-1 693A.  The 
proposed  Agreement  may  be  examined 
at  the  Region  V  Office  of  the  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604;  and  at  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005, 
telephone  no.  (202)  624-0892.  A  copy  of 
the  proposed  Agreement  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library.  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy,  please  refer  to 
DJ#90-ll-3-1693A.  and  enclose  a 
check  in  the  amount  of  $5.50  (25  cents 
per  page  for  reproduction  costs), 
payable  to  the  Coiuent  Decree  Library. 
}mI  M.  GriMB. 

Chief,  Environmental  Eixforcement  Section, 
Environment  and  Natural  Resources  Division. 
[FR  Doc.  97-18829  FUed  7-15-97;  8:45  ami 
BNJJNO  COO€  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Antitruat  Division 

Notice  Pursuant  to  the  Netfonai 
Cooperative  Reeearch  and  Production 
Act  of  1993— 134a  Consortium 

Notice  is  hereby  given  that,  on  June 
12,  1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§  4301  et  seq  ("the  Act"),  the  134a 
Consortium  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objective  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Fhirsuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
to  the  joint  ventiire  which  shall  be 
known  as  the  134a  Consortium  are: 
Boehringer  Ingelheira  Pharmaceuticals, 
Inc.,  Ridgefield,  Ct;  Institut  de 
Recherches  Internationales  Servier, 
Paris,  France;  IVAX.  Miami,  Fl;  Medeva 
Americas,  Inc.,  Rochester,  Ny;  Rhone- 
Poulenc  Rorer  Pharmaceuticals,  Inc., 
CoUegeville,  Pa;  and  3M 
Pharmaceuticals,  a  division  of 
Minnesota  Mining  and  Manufacturing 
Company.  St.  Paul.  Mn.  The  general 
planned  activities  are  to  explore  and 
possibly  implement  options  for 
acceptance  testing  of  HFA— 134a  for  use 


as  a  propellant  in  pharmaceutical 

aerosols. 

Constance  K.  Robinaon, 

Director  of  Operations,  Antitrust  Division. 

[FR  Doc.  97-18623  Filed  7-15-97;  8:45  am] 

BHXMQ  COOS  441».11-H 

DEPARTMENT  OF  JUSTICE 

Antttruat  Dtviaion 

Notice  Pursuant  to  the  National 
Cooperative  Raaaafch  and  Production 
Act  of  1993  BetMahem  Steel 
Corporation  and  U.S.  Steel  Qroup,  a 
Unit  of  USX  Corporation 

Notice  is  hereby  given  that,  on  May 
23,  1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C. 
§  4301  et  seq.  ("the  Act"),  Bethlehem 
Steel  Corporation  and  U.S.  Steel  Group, 
a  Unit  of  USX  Corporation,  filed 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  an  extension  of 
a  cooperative  research  and  development 
venture.  Specifically,  the  venture  has 
been  extended  for  an  additional  year. 
The  notifications  were  filed  for  the 
purpose  of  extending  the  Act's 
provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
imder  specified  circumstances. 

No  otner  changes  have  been  made  in 
either  the  memberahip,  corporate  name, 
or  planned  activities  of  the  venture. 

On  July  15, 1994,  the  parties  filed 
their  original  notification  pursuant  to 
Section  6(a)  of  the  Act  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Registar  pursuant  to  Section 
6(b)  of  the  Act  on  August  31, 1994  (59 
FR  45009).  The  last  notification  was 
filed  with  the  Department  on  November 
2,  1995  (59  FR  9498).  A  notice  was 
published  in  the  Federal  Rcgistec  on 
April  8.  1996. 
ConstancB  K.  RoUiMan, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-18618  Filed  7-15-97;  8:45  ami 

BIUJNQ  COW  4410-1  t-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  tl>e  National 
Cooperative  Research  and  Production 
Act  of  1993— Massachusetts  Institute 
of  Technology 

Notice  is  hereby  given  that,  on  March 
13, 1997,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Massachusetts 
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Institute  of  Technology  ("MIT")  has 
filed  written  notifications  on  behalf  of  a 
Joint  Venture  concerning  the 
development  of  digital  media  networks 
(the  "Venture")  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6fb) 
of  the  Act,  the  identities  of  the  parties 
are  American  International  Group,  Inc., 
New  York,  NY;  Bell  Canada.  Ottawa, 
Ontario,  CANADA;  BMC  Entertainment. 
Bertelsmann  AG.  Gutersloh,  GERMANY; 
Bonnier  Interaktiv  Media  Lab, 
Stockholm,  SWEDEN;  Dentsu.  Inc., 
Tokyo,  JAPAN;  Eastman  Kodak, 
Rochester,  NY;  LM  Ericsson,  Stockholm, 
SWEDEN;  HAKUHODO,  Inc..  Tokyo, 
JAPAN;  Hughes  Telecommunications  & 
Space  New  Venture  Organization,  Los 
Angeles,  CA;  Kodansha,  Tokyo,  JAPAN; 
LECtO  Futura  Aps,  Billund,  DANMARK; 
Merrill  Lynch,  Princeton,  NJ;  Miimesota 
Mining  &  Manufacturing  Company,  St. 
Paul,  MN;  NIKE,  Inc.,  Beaverton,  OR; 
Nortel,  Richardson,  TX;  NYNEX/Bell 
Atiantic,  White  Plains,  NY;  OMRON 
Corporation,  Kyoto,  JAPAN;  Panasonic 
Technologies,  Inc.,  Princeton,  NJ;  Perot 
Systems  Corporation,  Stamford,  CT; 
Philips  Research  Labs,  Briarcliff  Manor, 
NY;  Riverland,  BELGIUM;  RR  Donnelley 
&  Sons  Company,  Lisle,  IL;  SARTTEL 
S.p.A.,  Roma,  ITALY:  SHINGAKUSHA 
Co.,  Ltd.,  Kyoto,  JAPAN;  Tandem 
Computers,  Inc.,  Cupertino,  CA;  Tele 
Denmark,  Tranbjerg  j,  DENMARK; 
Telecom  Finland,  Helsinki,  FINLAND; 
TOPPAN  Printing  Co.,  Ltd.,  Santa 
Monica,  CA;  U.S.  Robotics  Access 
Corporation,  Skokie,  IL;  WPP  Group  pic, 
London,  ENGLAND;  and  Xerox 
Corporation,  Palo  Alto,  CA. 

The  nature  of  the  Ventxire  will  be  to 
conduct  research  in  the  area  of 
developing  digital  media  networks  to 
facilitate  communication,  education, 
and  entertainment.  The  major  focus  of 
the  research  will  be  towaids 
encouraging  the  growth  and 
development  of  digital  media  networks 
and  incorporating  such  networks  into 
the  daily  lives  of  their  users. 
Constance  K.  Robimoa, 
Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  97-18617  Filed  7-15-97;  8:45  am) 
BIUJNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993;  Portland  Cement 
Association 

Notice  is  hereby  given  that,  on  June  2. 
1997,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  the  Portland  Cement 
Association  ("PCA")  filed  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  a  change  in 
membership.  The  notifications  were 
filed  for  the  purpose  of  extending  the 
Act's  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
Specifically,  Great  Lakes  Cement 
Promotion  Association.  Northville,  MI 
has  become  an  Affiliate  Member  of  PCA. 

No  other  changes  have  been  made  in 
either  the  membership,  corporate  name, 
or  planned  activities  of  the  venture. 

On  January  7,  1985,  PCA  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  February  5,  1985  (50  FR  5015). 
The  last  notification  was  filed  with  the 
Department  on  March  17,  1997.  A  notice 
was  published  in  the  Federal  Register 
on  May  1,  1997  (62  FR  23796). 
Constance  K.  Robinson, 
Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  97-18616  Filed  7-15-97;  8:45  am) 
BIUJNG  COOE  U10-11-M 


DEPARTMENT  OF  JUSTICE 
Antitrust  Division 

Notice  of  Relocation 

agency:  Office  of  Operations/Director  of 
Operations,  justice. 
ACTKM:  Notice  of  relocation. 

SUI«KURY:  The  Office  of  Operations  will 
be  relocating  from:  U.S.  Department  of 
Justice,  Antitrust  Division,  Office  of 
Operations,  950  Pennsylvania  Ave., 
N.W.,  Room  3214.  Washington,  D.C 
20530. 

Effective  July  28,  1997  the  new 
address  will  be:  U.S.  Department  of 
Justice,  Antitrust  Division,  Office  of 
Operations,  Patrick  Henry  Building,  601 
D  Street,  N.W.,  Room  10103, 
Washington,  D.C.  20530. 

Do  not  use  the  20530  zip  code  for 
FEDEX  Airbills.  For  FEDEX  airbills,  use 
the  above  address  information,  using  the 


zip  code  20004.  The  use  of  the  20530 
zip  code  will  result  in  a  delay  of  the 
delivery  of  FEDEX  packages  to  our 
office. 

All  telephone  numbers  will  remain 

unchanged. 

DATES:  Effective  July  28,  1997. 

ADDRESS:  U.S.  Department  of  Justice, 
Antitrust  Division,  Office  of  Operations, 
Patrick  Henrv  Building.  601  D  Stieet, 
N.W.,  Room  10103,  Washington,  D.C. 
20530. 

FOR  MORE  INFORMATKM  CONTACT: 
Cynthia  C.  Morgan  at  (202)  514-3544. 
Constance  K.  Robinson, 

Director  of  Operations. 

IFR  Doc.  97-18631  Filed  7-15-97:  8:45  ami 

BIUJNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controited 
Substances;  Notice  of  Registration 

By  Notice  dated  March  14,  1997,  and 
published  in  the  Federal  Register  on 
March  28,  1997,  (62  FR  14948),  Stepan 
Company,  Natural  Products  Department, 
100  W.  Hunter  Avenue,  Maywood,  New 
Jersey  07607,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  (DEA)  to  be  registered  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Cocaine  (9041) 

Benzoylecgonine  (9180) 


Schedule 


No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  TiUe  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Stepan  Company  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  Therefore,  pursuant 
to  21  U.S.C.  823  and  28  CFR  0.100  and 
0.104,  the  Deputy  Assistant 
Administrator,  Office  of  Divereion 
Control,  hereby  orders  that  the 
application  submitted  by- the  above  firm 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  above  is  granted. 

Dated:  July  2,  1997. 
)ohn  H.  iCing, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  97-18704  Filed  7-15-97;  8:45  am) 

BIUJNG  COOE  4410-(»-M 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlted  Substances; 
Notice  of  Registration 

By  Notice  dated  March  14,  1997,  and 
published  in  the  Federal  RegistBr  on 
March  28,  1997.  (62  FR  14947).  Stepan 
Company,  Natural  Products  Department, 
100  W.  Himter  Avenue,  Maywood,  New 
Jersey  07607,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  coca  leaves  (9040),  a  basic 
class  of  controlled  substance  listed  in 
Schedule  II. 

No  comment  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Stepan  Company  to 
import  coca  leaves  is  consistent  with  the 
public  interest  and  writh  United  States 
obligations  under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1,  1971,  at  this  time.  Therefore, 
pursuant  to  Section  10G8(a)  of  the 
Controlled  Substances  Import  and 
Export  Act  and  in  accordance  v^th  Title 
21,  Code  of  Federal  Regulations, 
§  1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
class  of  controlled  substance  listed 
above. 

Dated:  )uly  2.  1997. 
lohoKKli^ 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Dnig  Enforcement 

Administration. 

[FR  Doc.  97-18705  Filed  7-1S-97;  8:45  am) 

BILLMQ  OOK  4419-M-M 


DEPARTMENT  OF  LABOR 

Emptoyment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  NoUce. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 


understood,  and  the  imp>act  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  two 
proposed  extension  information 
collections:  (1)  Regulations  governing 
the  administration  of  the  Longshore  and 
Harbor  Workers'  Compensation  (LS- 
200.  201.  203,  204.  262.  267.  271.  274, 
513,  and  ESA-100)  and  (2) 
Resubmission  Turnaround  Document 
(CM-1173).  Copies  of  the  proposed 
information  collection  requests  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  ADDRESSES  section  of  this 
notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
September  15,  1997.  The  Department  of 
Labor  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
wrfaether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  tiie 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Ms.  Margaret  Sherrill,  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  N.W.,  Room  S-3201,  Washington, 
D.C  20210,  telephone  (202)  219-7601. 
(This  is  not  a  toll-free  number.)  Fax 
202-219-6592. 

SUPPt-EMENTARY  INFORMATION: 

I.  Background 

The  Longshore  and  Hartrar  Workers' 
Compensation  Act,  as  amended  (20  CFR 
702.162,  702.174,  702.175,  20  CFR 
702.242.  20  CFR  702.285,  702.321, 
702.201,  and  702.111)  pertains  to  the 
provision  of  benefits  to  workers  injured 
in  maritime  employment  on  the 
navigable  waters  of  the  United  States  or 
in  an  adjoining  area  customarily  used  by 
an  employer  in  loading,  unloading, 
repairing,  or  building  a  vessel,  as  well 
as  coverage  extended  to  certain  other 
employees.  The  Longshore  Act 


administration  requirements  include: 
payment  of  compensation  liens  incurred 
by  Trust  Funds;  certification  of 
exemption  and  reinstatement  of 
employers  who  are  engaged  in  the 
building,  repairing,  or  dismantling  of 
exclusively  small  vessels;  settlement  of 
cases  under  the  Act;  reporting  of 
earnings  by  injured  claimants  receiving 
benefits  under  the  Act;  filing 
applications  for  relief  under  second 
injury  provisions;  and,  maintenance  of 
injury  reports  under  the  Act. 

n.  CiuTent  Actions 

The  Department  of  Labor  (DOL)  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  insure  that  Longshore 
beneficiaries  are  receiving  appropriate 
benefits.  Failure  to  request  this 
information,  there  would  be  no  way  to 
insure  beneficiaries  are  receiving  the 
correct  amount  of  benefits. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Regulations  Governing  the 
Administration  of  the  Longshore  and 
Harbor  Workers'  Compensation  Act. 

OMB  Number:  1215-0160. 

Agency  Numbers:  LS-200,  201,  203, 
204,  282.  267,  271,  274,  513,  ESA-100. 

Affected  Public:  Individuals  or 
households.  Businesses  or  othar  for 
profit,  Small  businesses  or 
organizations. 

Total  Respondents:  212,547. 

Frequency:  On  occasion. 

Total  Responses:  212,547. 

Average  Time  Per  Response  for 
Reporting: 

LS-200,  10  minutes.  LS-271,  2  hours. 

LS-201.  203.  204.  262. 15  minutes, 
LS-274. 1  hour. 

LS-267,  2  minutes.  LS-513.  30 
minutes. 

Estimated  Total  Burden  Hours: 
84.576. 

Total  Burden  Cost  (capital/startup):  0. 

Total  Burden  Cost  (operating/ 
maintenance):  $846. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  requests;  they 
will  also  become  a  matter  of  public 
record. 

I.  Background 

The  Federal  Mine  Safety  and  Health 
Act  of  1977.  as  amended  (30  U.S.C.  901) 
and  20  CFR  725.701  provides  the 
Division  of  Coal  Mine  Workers' 
Compensation  with  responsibility  for 
payment  of  covered  black  lung  related 
medical  treatment  rendered  to  miners 
who  are  awarded  Black  Lung  benefits. 
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Form  CM-1173  is  used  to  request 
specific  medical  data  to  insure  the 
processing  of  Form  HCFA-1500  (for 
payment  of  out-patient  bills  and  for 
service  and  supplies  provided  to 
beneficiaries)  and  Form  LlB-92  (for 
payment  of  hospitals  bills). 

n.  Current  Actions 

The  Department  of  Labor  (DOL)  seeks 
extension  of  approval  to  collect  this 
information  in  order  to  carry  out  its 
responsibility  to  insure  that  Black  Lung 
beneficiaries  are  receiving  benefits  as 
mandated  in  the  legislation.  Failure  to 
request  this  information  would 
eliminate  DOL's  ability  to  insure 
beneficiaries  are  receiving  the  correct 
amount  of  benefits. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Resubmission  Turnaround 
Document. 

OMB  Number:  1215-0177. 

Agency  Numbers:  CM-1 173. 

Affected  Public:  Businesses  or  other 
for  profit.  Not-for-profit  institutions. 

Total  Respondents:  30.000. 

Frequency:  On  occasion. 

Total  Responses:  30,000. 

Average  Time  Per  Response  for 
Reporting:  5  minutes. 

Estimated  Total  Burden  Hours:  2,500. 

Total  Burden  Cost  (capital/startup):  0. 

Totay  Burden  Cost  (operating/ 
maintenance):  $9,600. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  requests;  they 
will  also  become  a  matter  of  public 
record. 

Dated:  July  9,  1997. 
Cecily  A.  Raybum, 

Director,  Division  of  Financial  Management. 

Office  of  Management,  Administration  and 

Planning,  Employment  Standards 

A  dministra  tion. 

[FR  Doc.  97-18698  Filed  7-15-97;  8:45  am] 

BIUJNQ  CODE  4610-Z7-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
mandatory  safety  standards  under 
section  101(c)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977. 


1.  Apogee  Coal  Company  dBA  Arch  of 
Illinois 

[Docket  No.  M-97-73-C1 

Apogee  Coal  Company  dBA  Arch  of 
Illinois,  P.O.  Box  308.  Percy.  Illinois 
62272-0308  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1002  (location  of  trolley  wires, 
trolley  feeder  wires,  high- voltage  cables 
and  transformers)  to  its  Conant  Mine 
(I.D.  No.  11-02886)  located  in  Perry 
County,  Illinois.  The  petitioner  requests 
a  modification  of  the  standard  to  allow 
the  use  of  high-voltage  trailing  cables 
(2400  VAC)  inby  the  last  open  crosscut 
and  within  150  feet  of  pillar  workings 
at  the  continuous  miner  sections.  The 
petitioner  states  that  this  modification 
would  not  result  in  a  diminution  of 
safety  to  the  miners.  In  addition,  the 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

2.  Canterbury  Coal  Company 

(Docket  No.  M-97-74-CI 

Canterbury  Coal  Company,  R.D.  #1, 
Box  119,  Avonmore,  Pennsylvania 
15618  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.362(d)(2)  (on- 
shift  examination)  to  its  DiAnne  Mine 
(I.D.  No.  36-05708)  located  in 
Armstrong  County,  Pennsylvania.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  an  alternative  method 
of  compliance  to  the  taking  of  methane 
tests  at  the  face  using  an  extendible 
probe.  The  petitioner  proposes  to 
conduct  methane  tests  during  the  roof 
bolting  cycle  using  a  20-foot  extendable 
probe  inby  the  first  row  of  permanent 
supports.  After  this  initial  check  is 
made,  the  petitioner  proposes  to 
conduct  methane  tests  using  an 
approved,  hand-held,  digital  detector  at 
the  row  of  roof  bolts  to  be  installed  prior 
to  installation.  The  petitioner  would 
repeat  this  procedin^  until  the  20-foot 
extendable  probe  can  reach  within  12 
inches  from  the  roof,  face,  and  rib.  The 
petitioner  states  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

3.  Addington,  Inc. 

(Docket  No.  M-97-75-C1 

Addington,  Inc.,  P.O.  Box  203,  Ivel, 
Kentucky  41642  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1710-l(a)  (canopies  or  cabs;  self- 
propelled  electric  face  equipment; 
installation  requirements)  to  its  Pond 
Creek  No.  1  Mine  (I.D.  No.  15-17287) 
located  in  Pike  Coimty,  Kentucky.  The 
petitioner  proposes  to  operate  its  self- 
propelled  electric  face  equipment 


without  canopies  due  to  mining  heights. 
The  petitioner  states  that  application  of 
the  standard  would  result  in  a 
diminution  of  safety-  to  the  miners. 

4.  Fola  Coal  Company 

[Docket  No.  M-97-76-C1 

Fola  Coal  Company,  P.O.  Box  180, 
Bickmore.  West  Virginia  25019  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  71.402(c)  (minimum 
requirements  for  bathing  facilities, 
change  rooms,  and  sanitary  flush  toilet 
facilities)  to  its  Surface  Mine  No  2  (I.D. 
No.  46-08377),  and  its  Peach  Orchard 
Preparation  Plant  and  Loadout  Facility 
(I.D.  No.  46-08376)  located  in  Clay  and 
Nicholas  Counties,  West  Virginia.  The 
petitioner  proposes  to  construct  an 
additional  shower  and  locker  building 
near  its  preparation  plant.  The 
petitioner  asserts  that  the  reason  for  this 
petition  is  that  there  is  a  lack  of  sew^e 
treatment  facilities  necessary  to  handle 
the  volume  required  by  the  mandatory 
standard;  and  that  the  West  Virginia 
Department  of  Environmental  Protection 
prohibits  them  from  using  the  only  level 
areas  available  for  the  size  leach  fields 
required.  The  petitioner  states  that  the 
additional  eight  showers  in  the  new 
shower  and  locker  building  would  meet 
the  needs  of  the  workforce  given  the 
existing  constraints  at  their  facilities. 

5.  Apogee  Coal  Company  dBA  Arch  of 
Illinois 

(Docket  No.  M-97-77-C) 

Apogee  Coal  Comf>any  dBA  Arch  of 
Illinois,  P.O.  Box  308,  Percy,  Illinois 
62272  has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.701  (grounding 
metallic  frames,  casings,  and  other 
enclosures  of  electric  equipment)  to  its 
Conant  Mine  (I.D.  No.  11-02886) 
located  in  Perry  County,  Kentucky.  The 
petitioner  requests  a  modification  of  the 
standard  to  allow  the  use  of  a  diesel- 
powered  generator  to  supply  power  to 
mobile  mining  equipment  when  the 
equipment  is  being  moved  from  one 
area  to  another  without  grounding  the 
neutral  to  a  low  resistance  ground  field. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

6.  Eastern  Associated  Coal  Corporation 

[Docket  No.  M-97-78-CJ 

Eastern  Associated  Coal  Corporation, 
P.O.  Box  1233.  Charleston,  West 
Virginia  25324  has  filed  a  petition  to 
modify  the  application  of  30  CFR  75.507 
(power  connection  points)  to  its  Harris 
No.  1  Mine  (I.D.  No.  46-01271)  and  its 
Lightfoot  No.  2  Mine  (I.D.  No.  4&- 
04955)  both  located  in  Boone  County, 


38124 


Federal  Register  /  Vol.  62.  No.  136  /  Wednesday.  July  16.  1997  /  Notices 


West  Virginia.  The  petitioner  proposes 
to  use  a  2300  volt  three-phase 
alternating  current  electric  power  circuit 
for  the  pump.  The  power  circuit  would 
be  designed  and  installed  to  contain  (1) 
either  a  direct  or  derived  neutral  which 
would  be  grounded  through  a  suitable 
resistor  at  the  source  transformer  or 
power  center;  (2)  a  grounding  circuit 
originating  at  the  grounded  side  of  the 
grounding  resistor  that  would  extend 
along  with  the  power  conductors  and 
serve  as  the  grounding  conductor  for  the 
frame  of  the  pump  and  all  the  associated 
electric  equipment  where  power  is 
supplied  from  the  circuit;  (3)  a 
grounding  resistor  that  would  limit  the 
ground  fault  current  to  no  more  that  15 
amperes;  (4)  a  suitable  circuit  breaker  to 
provide  protection  against  grounded 
phase,  undervoltage,  short  circuit,  and 
overload;  (5)  a  disconnecting  device; 
and  (6)  a  fail-safe  ground  check  circuit. 
The  petitioner  has  listed  in  this  petition 
other  specific  precautions  and 
procedures  that  would  be  implemented 
in  using  the  proposed  alternative 
method,  including  the  submission  of  a 
proposed  revision  of  its  approved  30 
CFR  Part  48  training  plan  to  the  Coal 
Mine  Safety  and  Health  District 
Manager  for  the  area  in  which  the  pump 
and  pump  electric  controls  are  located. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

7.  Conaolidation  Coal  Company 

(Docket  No.  M-97-79-Ci 

Consolidation  Coal  Company,  Consol 
Plaza,  1800  Washington  Road, 
Pittsburgh,  Pennsylvania  15241-1421 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (location 
of  trolley  wires,  trolley  feeder  wires, 
high-voltage  cables  and  transformers)  to 
its  Blacksville  No.  2  Mine  (I.D.  No.  46- 
01968)  located  in  Monongalia  Coimty, 
West  Virginia.  The  petitioner  proposes 
to  use  high-voltage  cables  not  exceeding 
4,160  volts  inby  the  last  open  crosscut 
and  has  listed  in  the  petition  specific 
terms  and  conditions  for  their  safe  use. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
would  the  mandatory  standard. 

8.  Little  Buck  Coal  Company 

(Docket  No.  M-97-80-C1 

Little  Buck  Coal  Company,  RD  «4.  Box 
395,  Pine  Grove,  Pennsylvania  17963 
has  filed  a  petition  to  modify  the 
application  of  30  CFR  75.1100  (quantity 
and  location  of  firefighting  equipment) 
to  its  No.  3  Slope  Buck  Mt.  Vein  (I.D. 
No.  3&-08568)  located  in  Schuylkill 


County.  Pennsylvania.  The  petitioner 
proposes  to  use  only  portable  fire 
extinguishers  to  replace  existing 
requirements  where  rock  dust,  water 
cars,  and  other  water  storage  are  not 
practical. 'The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

9.  Branham  &  Baker  Coal  Company, 
Inc. 

(Docket  No.  M-97-81-C1 

Branham  &  Baker  Coal  Company,  Inc., 
148  South  Lake  Drive,  P.O.  Box  271, 
Prestonsburg.  Kentucky  41653  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  77.1304(a)  (blasting  agents; 
special  provisions)  to  its  Road  Creek 
Mine  No.  1  (I.D.  No.  15-17008)  located 
in  Pike  Coimty,  Kentucky.  The 
petitioner  proposes  to  use  recycled  oil 
from  equipment  at  the  Road  Creek. 
Petty's  Fork.  Gum  Branch,  Three  Mile. 
Big  Branch,  and  Ridge  Top  mines, 
which  is  filtered  and  blended  with  fuel 
oil.  to  create  an  ammonium  nitrate- fuel 
oil  (ANFO).  The  petitioner  proposes 
numerous  safeguards  for  implementing 
and  using  the  proposed  alternative 
method,  and  proposes  to  submit  to  the 
District  Manager  revisions  to  the  mine's 
approved  30  CFR  Part  48  training  plan 
within  60  days  after  the  petition  is 
granted.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  would  the  mandatory 
standard. 

Request  for  Conunents 

Persons  interested  in  these  petitions 
may  furnish  written  comments.  These 
comments  must  be  filed  with  the  Office 
of  Standards.  Regulations,  and 
Variances.  Mine  Safety  and  Health 
Administration,  Room  627,  4015  Wilson 
Boulevard.  Arlington.  Virginia  22203. 
All  comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
August  15. 1997.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated:  July  8, 1907. 
Patricia  W.  Sihrey. 

Director,  Office  of  Standards,  Regulations. 

and  Variances. 

(PR  Doc.  97-18639  Filed  7-15-97;  8:45  am) 

BILUNQ  CODE  4510-43-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICIV97-35] 

Agency  Infomrtation  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Derricks  (29  CFR 
1910.181(g)(1)  and  29  CFR 
1910.181(g)(3))— inspection 
Certifications 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportuinity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  Ln  accordance  virith  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the 
Occupational  Safiaty  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  29  CFR 
1910.181(g)(1)  and  29  CFR 
1910.181(g)t3).  The  Agency  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  informaticm  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  15, 
1997. 
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ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-35,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW, 
Washington.  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Sauger  or  Belinda  Cannon, 
Directorate  of  Safety  Standards 
Programs.  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor.  Room  N-3605,  200 
Constitution  Avenue.  NW..  Washington. 
DC  20210.  Telephone:  (202)  219-7202. 
Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  to  persons 
who  request  copies  by  telephoning 
Theda  Kenney  at  (202)  219-8061.  ext. 
100.  or  Barbara  Bielaski  at  (202)  219- 
8076.  ext.  142.  For  electronic  copies  of 
the  information  Collection  Request  on 
the  certification  provisions  of  Derricks, 
contact  OSHA's  WebPage  on  the 
Internet  at  http://www.osha.gov/  and 
click  on  "standards." 

SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  inspection  certification  records 
required  in  29  CFR  1910.181(g)(1)  and 
29  CFR  1910.181(g)(3)  are  necessary  to 
assure  compliance  with  the  requirement 
for  ropes  on  derricks.  They  are  intended 
to  assure  that  the  ropes  have  monthly 
maintenance  checks  and  that  the 
inspections  are  recorded. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
inspection  certification  requirements 
contained  in  29  CFR  1910.181(g)(1)  and 
29  CFR  1910.181(g)(3)— Derricks 
(currentiy  approved  under  OMB  Control 
No.  1218-0210). 

Type  of  Review:  Extension. 


Agency:  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration. 

Title:  Derricks  (29  CFR  1910.181(g)(1) 
and  29  CFR  1910.181(g)(3)— Inspection 
Certifications. 

OMB  Number;  121 8-. 

Agency  Number:  Docket  Number  ICR- 
97-35. 

Affected  Public:  State  and  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  10,000. 

Frequency:  Monthly. 

Average  Time  per  Response:  0.25 
hours. 

Estimated  Total  Burden  Hours: 
28,508. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington.  DC,  this  9th  day  of 
July  1997. 
John  F.  Martonik, 

Acting  Director,  Directorate  of  Safety 

Standards  Programs. 

[PR  Otoe.  97-18699  Filed  7-15-97;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR  97-13] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Asbestos  in 
General  Industry 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  conmients 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Asbestos  Standard  29  CFR 
1910.1001.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  employee 


listed  below  in  the  addressee  section  of 
this  notice.  The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  by  September  15,  1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  97-13,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 
telephone  number  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  referenced  information 
collection  request  are  available  for 
inspection  and  copying  in  the  Docket 
Office  and  will  be  mailed  immediately 
to  persons  who  request  copies  by 
telephoning  Barbara  Bielaski  at  (202) 
219-8076  or  Todd  Owen  at  (202)  219- 
7075.  For  electronic  copies  of  the 
Information  Collection  Request  on 
Asbestos  in  General  Industry  contact 
OSHA's  WebPage  on  the  Internet  at 
http://vvrww.osha.gov/  and  click  on 
standards. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Asbestos  standard  and  its 
information  collection  is  designed  to 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  occupational  exposure  to  asbestos. 
The  standard  requires  employers  to 
monitor  employee  exposure  to  asbestos, 
to  monitor  employee  health  and  to 
provide  employees  with  information 
about  their  exposures  and  the  health 
effects  of  injuries. 
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n.  Currant  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  the  Asbestos 
Standard.  Extension  is  necessary  to 
provide  continued  protection  to 
employees  from  the  health  hazards 
associated  with  occupational  exposure 
to  asbestos. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Asbestos  in  General  Industry. 

OMB  Number:  1218-0133. 

Agency  Number  Docket  Number  ICR 
97-13. 

Affected  Public:  Business  and  other 
for-profit.  Federal  abd  State 
government.  Local  or  Tribal 
governments. 

Total  Respondents:  233. 

Frequency:  On  Occasion. 

Total  Responses:  85,306. 

Average  Time  per  Response:  Time  per 
response  ranges  from  5  minutes  to 
maintain  records  to  1.5  hours  to  train 
employees. 

Estimated  Total  Burden  Hours: 
24,234. 

Estimated  Capital,  Operation/ 
Maintenance  Burden  Cost:  $1,578,743. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  July  8,  1997. 
Adam  M.  Finkel. 

Director,  Directorate  of  Health  Standards 
Programs. 

|FR  Doc.  97-18700  Filed  7-15-97;  8:45  ami 
BHJJNQ  COOC  4610-2C-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR  97-15] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Asbestos  in 
Shipyards 

action:  Notice. 

SumiARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 


(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Asbestos  Standard  29  CFR 
1915.1001.  A  copy  of  the  proposed 
information  collection  request  (ICR)  can 
be  obtained  by  contacting  the  employee 
listed  below  in  the  addressee  section  of 
this  notice.  The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  technique  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  by  September  15, 1997. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR  97-15,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Avenue,  NW,  Washington,  DC  20210, 
telephone  number  (202)  219-7894. 
Written  comments  limited  to  10  pages 
or  less  in  length  may  also  be  transmitted 
by  facsimile  to  (202)  219-5046. 
FOR  FURTI4ER  INFORMATION  CONTACT: 
Todd  Owen,  Directorate  of  Health 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N3718, 
telephone  (202)  219-7075.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  immediately  to  persons  who 
request  copies  by  telephoning  Barbara 
Bielaski  at  (202)  219-6076  or  Todd 
Owen  at  (202)  219-7075.  For  electronic 
copies  of  the  Information  Collection 


Request  on  Asbestos  in  Shipyards 
contact  OSHA's  WebPage  on  the 
Internet  at  Http://www.osha.gov/  and 
click  on  standards. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Asbestos  standard  and  its 
information  collection  is  designed  to 
provide  protection  for  employees  from 
the  adverse  health  effects  associated 
with  occupational  exposure  to  asbestos. 
The  standard  requires  employers  to 
monitor  employee  exposure  to  asbestos, 
to  monitor  employee  health  and  to 
provide  employees  with  information 
about  their  exposures  and  the  health 
effects  of  injuries. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  OMB  approval  of  the 
paperwork  requirements  in  the  Asbestos 
Standard.  Extension  is  necessary  to 
provide  continued  protection  to 
employees  from  the  health  hazards 
associated  with  occupational  exposiu« 
to  asbestos. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration. 

Title:  Asbestos  in  Shipyards. 

OMB  Number:  1218-0195. 

Agency  Number:  Docket  Number  ICR 
97-15. 

Affected  Public:  Business  and  other 
for-profit,  Federal  and  State 
government.  Local  or  Tribal 
governments. 

Total  Respondents:  89. 

Frequency:  On  Occasion. 

Total  Responses:  2,468. 

Average  Time  per  Response:  Time  per 
response  ranges  from  5  minutes  to 
maintain  records  to  40  hours  to  train 
qualified  persons. 

Estimated  Total  Burden  Hours:  1,093. 

Estimated  Capital,  Operation/ 
Maintenance  Burden  Cost:  $34,861. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  July  10, 1997. 
Ruth  McCuUy, 

Acting  Deputy  Director,  Directorate  of  Health 
Standards  Programs. 

(FR  Doc.  97-18701  Filed  7-15-97;  8:45  am) 
BIUJNQ  CODE  4610-26-M 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-87-36] 

Agency  information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Certification 
Records  for  Slings  (29  CFR  1910.184) 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
approval  of  the  information  collection 
requirements  contained  at  29  CFR 
1910.184.  The  Agency  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assvunptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 

submitted  on  or  before  September  15, 

1997. 

ADDRESSES:  Comments  are  to  be 

submitted  to  the  Docket  Office,  Docket 

No.  ICR-97-36,  Occupational  Safety 

and  Health  Administration,  U.S. 


Department  of  Labor.  Room  N-2625. 
200  Constitution  Avenue,  NW. 
Washington.  D.C.  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Sauger,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue.  NW. 
Washington,  D.C.  20210.  Telephone: 
(202)  219-7202.  ext.  137.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061.  ext.  100.  or  Barbara  Bielaski  at 
(202)  219-8076,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  on  the  certification  provisions 
in  Slings,  contact  OSHA's  WebPage  on 
the  Internet  at  http://www.osha.gov/ 
and  click  on  "standards." 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  sling  proof  test  and  repair 
certification  records  required  in  29  CFR 
1910.184  are  necessary  to  assure 
compliance  with  the  requirements  for 
slings  in  general  industry.  Included  in 
this  standard  are  the  requirements  for 
the  proof  testing  of  all  new,  repaired,  or 
reconditioned  alloy  steel  chain  slings 
and  the  certification  of  that  proof 
testing;  the  proof  testing  of  all  wire  rope 
slings  with  welded  end  attachments  and 
the  certification  of  that  proof  testing; 
and  the  marking,  tagging  or  certification 
of  repair  of  metal  mesh  slings. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (OMB)  approval  of  the 
certification  requirements  contained  in 
29  CFR  1910.184. 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 


Title:  Certification  Records  for  Slings 
(29  CFR  1910.184). 

OMB  Number:  1218- 

Agency  Number:  ICR-97-36. 

Frequency:  On  Occasion. 

Affected  Public:  State  and  local 
governments;  Business  or  other  for- 
profit. 

OMB  Number:  1218- 

Agency  Number:  ICR-97-28. 

Affected  Public:  State  and  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  975.000. 

Estimated  Total  Burden  Hours:  1,071. 

Average  Time  per  Response:  0.11 
hours. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Signed  at  Washington.  D.C.  this  8th  day  of 
July  1997. 
)ohn  F.  Martonik, 

Acting  Director,  Directorate  of  Safety 
Standards  Programs. 
[FR  Doc  97-18702  Filed  7-15-97;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Healtti 
Administration 

[Docket  Number  ICR-47-43] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Lead  in 
Construction 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Department  of 
Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Pap)erwork  Reduction  Act  of  1 995 
(PRA95)  (44  U.S.C.  3506  {c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently  the 
Occupational  Safety  and  Health 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  information  collection  request  for 
the  Lead  in  Construction  29  CFR 
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1926.62.  The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utiliW; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumption  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  response. 

DATES:  Written  comments  must  be 
submitted  by  September  15,  1997. 
ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-43,  U.S.  Department  of 
Labor,  Room  N-2625,  200  Constitution 
Ave.  NW.,  Washington,  DC  20210, 
telephone  (202)  219-7894.  Written 
comments  limited  to  10  pages  or  fewer 
may  also  be  transmitted  by  facsimile  to 
(202) 219-5046. 

FOR  FURTHER  MFORMATKM  COMTACT: 
Todd  Owen,  Directorate  of  Health 
Standards  Programs,  Occupational 
Safety  and  Health  Administration.  U.S. 
Department  of  Labor,  Room  N— 3647, 
200  Constitution  Ave.,  NW., 
Washington.  DC  20210.  Telephone: 
(202)  219-7075.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Todd  Owen  at  (202)  219- 
7075  or  Barbara  Bielaski  at  (202  219- 
8076.  For  electronic  copies  of  the 
Information  Collection  Request  on  Lead 
in  Construction  contact  OSHA's 
WebPage  on  Internet  at  http:// 
www  osha.gov/  and  click  on  standards. 

SUPP1.EMENTARY  INFORMATION: 

L  Background 

The  purpose  of  the  Lead  in 
Construction  Standard  and  its 
information  collection  requirements  are 
to  reduce  occupational  lead  exposure  in 
the  construction  industry.  Lead 
exposure  can  result  in  both  acute  and 
chronic  effects  and  can  be  fatal  in  severe 
cases  of  lead  intoxication.  Some  of  the 
health  effects  associated  with  lead 


exposure  include  brain  disorders  which 
can  lead  to  seizures,  coma,  and  death; 
anemia;  neurological  problems;  high 
blood  pressure;  Kidney  problem; 
reproductive  problems;  and  decreased 
red  blood  cell  production.  The  Standard 
requires  that  employers  establish  and 
maintain  a  training  and  compliance 
program,  and  exposure  monitoring  and 
medical  surveillance  records.  These 
records  are  used  by  employees, 
physicians,  employers  and  OSHA  to 
determine  the  effectiveness  of  the 
employers'  compliance  efforts. 

Type  of  Review:  Extension. 

Agency:  Occupational  Safety  and 
Health  Administration.  

Title:  Lead  in  Constmctioa  29  CFR 
1926.62. 

OMB  Number  1218-0189. 

Affected  Public:  Business  or  other  for- 
profit.  Federal  government.  State  and 
Local  govenmients. 

Tota7  Respondents:  147.073. 

Frequency:  On  occasion. 

Total  Responses:  6,351,167. 

Average  Time  per  Response: 
Approximately  0.286  hour. 

Estimated  Total  Burden  Hours: 
1.814,671. 

Total  Annualized  capital/ startup 
costs:  Q. 

Total  initial  annual  costs:  (operating/ 
maintaining  systems  or  purchasing 
services):  $87,087,005. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request.  The 
comments  will  become  a  matter  of 
public  record. 

Dated:  July  10. 1997. 
RnthMcCnlly. 

Acting  Deputy  Director,  Directorate  of  Health 
Standards  Programs. 

[FR  Doc.  97-18703  Filed  7-15-97;  8:45  am] 
MLLMM  COM  4S1»-3«-«l 


NUCLEAR  REGULATORY 
COMMISSION 

[DockM  Na  50-^64] 

Public  S«rvlc«  Electric  &  Gas  Co.; 
Atlantic  City  Electric  Co.;  Hope  Creek 
Generating  Station;  Partial  Denial  of 
Amendment  to  Facility  Operating 
Ucense  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
denied  part  of  a  request  by  Public 
Service  Electric  &  Gas  Company, 
(licensee)  for  an  amendment  to  Facility 
Operating  License  No.  NPF-57  issued  to 
the  licensee  for  operation  of  the  Hope 
Creek  Generating  Station,  located  at  the 


licensee's  site  in  Salem  County,  New 
Jersey.  Notice  of  Consideration  of 
Issuance  of  this  amendment  was 
published  in  the  Federal  Register  on 
May.  1997  (62  FR  27798). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise  the 
Technical  Specifications  (TS)  to  change 
TS  3.6.5.3.2,  "Filtration,  Recirculation 
and  Ventilation  System  (FRVS),"  to 
provide  an  appropriate  Limiting 
Condition  for  Operation  and  ACTION 
Statement  that  reflects  the  design  basis 
for  the  FRVS.  A  second  proposed 
change  to  TS  4.6.5.3.2b  would  permit 
tiie  FRVS  heaters  to  be  OPERABLE 
rather  than  ON  during  the  31-day  test. 
The  change  to  TS  3.6.5.3.2  was  foimd  to 
be  acceptable  and  issued  as  License 
Amendment  No.  99  on  July  9. 1997. 

With  regard  to  the  proposed  change  to 
TS  4.6.5.3.2b,  the  NRC  staff  has 
concluded  that  the  licensee's  request 
caimot  be  granted.  The  licensee  was 
notified  of  the  Commission's  denial  of 
the  proposed  change  by  a  letter  dated 
July  9,  1997. 

By  August  15, 1997.  the  licensee  may 
demand  a  hearing  with  respect  to  the 
denial  described  above.  Any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room,  the  Gelman 
Building,  2120  L  Stiwt.  NW., 
Washington.  DC,  by  the  above  date. 

A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
and  to  M.  J.  Wetterfaahn.  Esquire, 
Winston  and  Stravtm,  1400  L  Street, 
NW..  Washington.  DC  20005-3502, 
attorney  for  the  licensee. 

For  further  details  vtrith  respect  to  this 
action,  see  (1)  the  application  for 
amendment  dated  March  31, 1997,  and 
(2)  the  Commission's  letter  to  the 
licensee  dated  July  9. 1997. 

These  docimients  are  available  for 
public  inspection  at  the  Commission's 
Public  docimient  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the 
Pennsville  Public  Library,  190  S. 
Broadway,  Pennsville,  New  Jersey 
08270. 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  July  1997. 
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For  the  Nuclear  Regulatory  Commission. 
Chester  Poslusny, 

Acting  Director,  Project  Directorate  1-2, 
Division  of  Reactor  Projects-l/U,  Office  of 
Nuclear  Reactor  Regulation . 
[FR  Doc.  97-18666  Filed  7-15-97;  8:45  am] 

BILUNG  CODE  7900-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-356] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Regarding  Termination  of  Facility 
Operating  License  No.  R-117; 
University  of  Illinois  at  Urtiana- 
Champaign;  Low  Power  Reactor 
Assembly 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  Order  terminating 
Facility  Operating  License  No.  R-117 
for  the  University  of  Illinois  at  Urbana- 
Champaign  (the  licensee  or  University) 
Low  Power  Reactor  Assembly  (LOPRA) 
located  on  the  licensee's  campus  in 
Urbana,  Illinois,  in  accordance  with  the 
application  dated  February  10,  1995,  as 
supplemented  on  April  24.  1995; 
October  2,  1996;  and  April  15.  1997. 

Environmental  Assessment 

Identification  of  Proposed  Action 

By  application  dated  February  10, 
1995.  as  supplemented  on  April  24, 
1995,  and  October  2,  1996,  the  licensee 
requested  authorization  to 
decommission  the  LOPRA  in 
accordance  with  the  proposed 
decommissioning  plan.  The  application 
of  February  10,  1995,  also  requested 
authorization  to  terminate  Facility 
Operating  License  No.  R-117. 
Amendment  No.  6  to  the  facility 
operating  license  was  issued  on  January 
21,  1997,  approving  the 
decommissioning  plan.  The  licensee 
informed  the  NRC  in  a  letter  dated  April 
15,  1997,  that  the  University  had 
completed  decommissioning  of  the 
LOPRA  in  accordance  with  the 
amendment.  The  NRC  project  manager 
for  the  LOPRA  and  a  non-power  reactor 
inspector  visited  the  site  on  May  7, 
1997,  to  confirm  that  the  licensee  had 
decommissioned  the  LOPRA  in 
accordance  with  the  license  amendment 
and  had  transferred  the  LOPRA 
components  and  fuel  to  the  Advanced 
TRIG  A  Research  Reactor  (TRIG  A) 
license  (Docket  No.  50-151,  Facility 
License  No.  R-115).  Some  components 
containing  byproduct  material  were 
subsequenUy  transferred  to  a  University 
of  Illinois  byproduct  materials  license 


(License  IL-01 271-01)  issued  by  the 
State  of  Illinois  to  allow  the  components 
to  be  stored  at  a  facility  away  from  the 
Nuclear  Reactor  Laboratory.  No  licensed 
material  remains  on  the  LOPRA  license. 

The  University's  Nuclear  Reactor 
Laboratory  houses  the  TRIG  A  (which 
the  University  continues  to  operate)  and 
housed  the  LOPRA,  which  was  located 
in  the  bulk  shielding  tank  of  the  TRIGA. 
The  Nuclear  Reactor  Laboratory 
continues  to  be  subject  to  the  terms  of 
the  TRIGA  license.  Because  the  LOPRA 
components  and  fuel  have  been 
transferred  to  other  licenses  and  because 
the  TRIGA  continues  to  operate,  no 
facility  or  site  is  being  released  for 
unrestricted  use  by  this  action.  The 
licensee  will  maintain  the  capability  to 
construct  and  operate  a  subcritical 
assembly  in  the  TRIGA  bulk  shielding 
tank  from  the  former  LOPRA 
components,  as  currently  authorized  by 
the  TRIGA  license.  The  Nuclear  Reactor 
Laboratory  will  be  considered  for 
release  by  NRC  as  part  of  the  request  to 
terminate  the  TRIGA  license  at  some 
time  in  the  future. 

As  requested  by  the  licensee  in  its 
letter  of  April  15,  1997,  the  NRC,  in  a 
separate  action,  is  considering  granting 
a  specific  exemption  in  accordance  with 
10  CFR  50.12  to  the  part  of  the 
requirements  of  10  CFR  50.82(b)(6)(ii) 
that  requires  a  terminal  radiation  survey 
and  associated  documentation  to 
demonstrate  that  the  facility  and  site  are 
suitable  for  release  as  a  condition  for 
license  termination.  Because  all 
licensed  material  has  been  transferred 
from  the  LOPRA  license  and  because 
the  TRIGA  and  site  will  continue  to  be 
under  an  NRC  license,  there  is  no 
facility  or  site  to  be  released  for 
unrestricted  use  as  part  of  the  license 
termination,  and  a  terminal  radiation 
survey  is  not  needed  to  terminate  the 
license. 

The  Need  for  Proposed  Action 

In  order  to  end  regulatory  oversight  of 
the  LOPRA,  Facility  Operating  License 
No.  R-117  must  be  terminated. 

Environmental  Impact  of  License 
Termination 

No  licensed  material  remains  under 
the  authority  of  the  LOPRA  license.  The 
NRC  staff  has  verified  that  the  LOPRA 
components  and  fuel  have  been 
transferred  to  the  TRIGA  license  and  to 
the  University  of  Illinois  byproduct 
materials  license  issued  by  the  State  of 
Illinois,  which  are  authorized  to  receive 
this  material.  Future  use  of  these 
components  and  fuel  as  a  subcritical 
assembly  is  currenUy  authorized  and 
will  be  governed  by  the  TRIGA  license. 
With  the  transfer  of  all  material  to  other 


licenses,  the  termination  of  the  LOPRA 
license  is  administrative  in  nature. 
Because  the  site  will  continue  to  be 
subject  to  an  NRC  license,  terminating 
Facility  Operating  License  No.  R-117 
will  have  no  effect  on  the  status  of  the 
facility  or  site  and  thus,  has  no 
significant  impact  on  the  enviromnent. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denying  the 
proposed  action.  Denying  the 
application  for  license  termination 
would  not  change  current 
environmental  impacts  and  would 
require  continuance  of  the  facility 
license.  The  staff  also  considered  taking 
no  action  on  the  licensee's  request.  This 
would  have  the  same  outcome  as 
denying  the  proposed  action.  The 
environmental  impacts  of  the  proposed 
action  and  of  the  alternative  actions  are 
similar.  Since  the  LOPRA  components 
and  fuel  have  been  transferred  to  the 
other  licenses  that  are  authorized  to 
receive  this  material,  there  is  no 
alternative  with  less  environmental 
impact  than  the  termination  of  Facility 
Operating  License  No.  R-117. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  Illinois 
State  official  regarding  the 
enviromnental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

The  NRC  has  determined  not  to 
prepare  an  envirotmiental  impact 
statement  for  the  proposed  action.  On 
the  basis  of  the  foregoing  environmental 
assessment,  the  NRC  has  concluded  that 
the  issuance  of  the  Order  will  have  no 
significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
termination  of  Facility  Operating 
License  No.  R-117.  dated  February  10. 
1995,  as  supplemented.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  2120  L  Street,  NW., 
Washington.  EX:  20037, 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
Marvin  M.  Mendonca, 

Acting  Director,  Non-Power  Reactors  and 
Decommissioning  Project  Directorate, 
Di'  -''"    7  of  Reactor  Program  Management, 
Ojj  ■>.      Nuclear  Reactor  Regulation. 
IFR  Doc  97-18663  Filed  7-15-97;  8:45  am) 

BIUJHG  JOOE  7SaO-01-(> 


38130 


Federal  Register  /  Vol.  62,  No.  136  /  Wednesday,  July  16.  1997  /  Notices 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  No.  50-358] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact; 
Regarding  Issuance  of  a  Specific 
Exemption  to  the  Requirements  of  10 
CFR  50.82(bM6)Oi);  University  of  Illinois 
at  UrtMVta-Champaign;  Law  Power 
Reactor  Assembly 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
granting,  for  Facility  Operating  License 
No.  R-117  for  the  University  of  Illinois 
at  Urbana-Champaign  (the  licensee  or 
University)  Lx»w  Power  Reactor 
Assembly  (LOPRA)  located  on  the 
licensee's  campus  in  Urbana,  Illinois,  a 
specific  exemption  in  accordance  with 
10  CFR  50.1 2  to  the  part  of  the 
requirements  of  10  CFR  50.82{b)(6)(ii) 
that  requires  a  tenninal  radiation  survey 
and  associated  documentation  to 
demonstrate  that  the  facility  and  site  are 
suitable  for  release  as  a  condition  of 
license  termination. 

EavirooaMBtal  AncMment 

Identification  of  Proposed  Action 

By  application  dated  February  10, 
1995,  as  supplemented  on  April  24, 
1995,  and  October  2,  1996,  the  licensee 
requested  authorization  to 
decommission  the  LOPRA  in 
accordance  with  the  proposed 
decommissioning  plan,  and  terminate 
Facility  Operating  License  No.  R-117. 
Amendment  No.  6  to  the  facility 
operating  license  was  issued  on  January 
21.  1997,  approving  the 
decommissioning  plan.  The  licensee 
informed  the  NRC  in  a  letter  dated  April 
15,  1997,  that  the  University  has 
completed  decommissioning  of  the 
LOPRA  in  accordance  with  the 
amendment.  The  NRC  project  manager 
for  the  LOPRA  and  a  non-power  reactor 
inspector  visited  the  site  on  May  7, 
1997,  and  foimd  that  the  licensee  had 
decommissioned  the  LOPRA  in 
accordance  with  the  license  amendment 
and  that  no  licensed  material  remained 
under  the  authority  of  the  LOPRA 
license.  The  licensee  had  transferred  the 
LOPRA  components  and  fuel  to  the 
Advanced  TRIGA  Research  Reactor 
(TRIGA)  license  (Docket  No.  50-151, 
Facility  License  No.  R-115).  Some 
components  containing  byproduct 
material  were  subsequently  transferred 
to  a  University  of  Illinois  byproduct 
materials  license  (License  IL-01271-01), 
issued  by  the  State  of  Illinois  to  allow 
the  components  to  be  stored  at  a  facility 
away  from  the  Nuclear  Reactor 
Laboratory. 


The  University's  Nuclear  Reactor 
Laboratory  houses  the  TRIGA  (which 
the  University  continues  to  operate)  and 
housed  the  LOPRA.  which  was  located 
in  the  bulk  shielding  tank  of  the  TRIGA. 
The  Nuclear  Reactor  Laboratory 
continues  to  be  subject  to  the  terms  of 
the  TTUGA  license.  The  Nuclear  Reactor 
Laboratory  will  be  considered  for 
release  by  NRC  as  part  of  the  request  to 
terminate  the  TRIGA  license  at  some 
time  in  the  future.  Because  the  facility 
and  site  will  continue  to  be  used  under 
an  NRC  license  and  will  be  surveyed  in 
the  future,  and  because  application  of 
the  regulation  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule,  the  licensee  requested  in  its  letter 
of  April  15,  1997,  that  NRC  consider 
granting  a  specific  exemption  in 
accordance  with  10  CFR  50.12  to  the 
part  of  the  requirements  of  10  CFR 
50.82(b)(6)(ii)  that  requires  a  terminal 
radiation  survey  and  associated 
documentation  to  demonstrate  that  the 
facility  and  site  are  suitable  for  release 
as  a  condition  for  hcense  termination. 

The  Need  for  Proposed  Action 

The  exemption  is  needed  for 
termination  of  Facility  Operating 
License  No.  R-117. 

Environmental  Impact  of  Granting  of 
Exemption 

No  licensed  material  remains  under 
the  authority  of  the  LOPRA  license.  The 
NRC  staff  has  verified  that  the  LOPRA 
components  and  fuel  have  been 
transferred  to  the  TRIGA  license  and  the 
University  of  Illinois  byproduct 
materials  license,  issued  by  the  State  of 
Illinois,  which  are  authorized  to  receive 
this  material.  Future  use  of  these 
components  and  fuel  as  a  subcritical 
assembly  in  the  TRIGA  bulk  shielding 
tank  is  currently  authorized  by  the 
TRIGA  license.  With  the  transfer  of  all 
licensed  material  from  the  LOPRA 
license,  the  termination  of  the  LOPRA 
license  is  administrative  in  natiire. 
Because  the  facility  and  site  will 
continue  to  be  used  under  an  NRC 
license,  and  because  no  facility  or  site 
is  to  be  released  as  part  of  the  license 
termination,  granting  the  exemption 
will  have  no  effect  on  the  status  of  the 
site  and,  thus,  no  significant  impact  on 
the  environment. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denying  the 
proposed  action.  Not  granting  the 
exemption  would  not  change  current 
environmental  impacts  and  would 
require  continuance  of  Facility 
Operating  License  No.  R-117.  The  staff 
also  considered  taking  no  action.  This 


would  have  the  same  outcome  as  not 
granting  the  proposed  action.  The 
environmental  impacts  of  the  proposed 
action  and  of  the  alternative  actions  are 
similar.  Since  the  LOPRA  components 
and  fuel  have  been  transferred  to  other 
licenses  that  are  authorized  to  receive 
this  material,  there  is  no  alternative 
with  less  enviroiunental  impact  than 
granting  the  exemption,  which  would 
allow  the  termination  of  Facility 
Operating  License  No.  R-117. 

Agencies  and  Persons  Consulted 

The  staff  consulted  with  the  Illinois 
State  official  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 
Finding  of  No  Significant  Impact 

The  NRC  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action.  On 
the  basis  of  the  foregoing  environmental 
assessment,  the  NRC  haa  concluded  that 
the  granting  of  the  exemption  will  have 
no  significant  effect  on  the  quality  of  the 
human  environment. 

For  further  details  with  respect  to  this 
proposed  action,  see  the  application  for 
termination  of  Facility  Operating 
License  No.  R-117.  dated  February  10, 
1995,  as  supplemented,  which  includes 
the  letter  of  April  15. 1997,  which 
requests  the  exemption.  These 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
I3ociiment  Room,  2120  L  Street.  NW., 
Washington,  DC  20037. 

Dsted  at  Rockville.  Maiyland.  this  9th  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
MarrinM.  Meadonra, 
Acting  Director,  Son-Power  Reactors  and 
Decommissioning  Project  Directorate. 
Division  of  Reactor  Proffvm  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  97-18665  Filed  7-15-97;  8:45  ami 

MUJNQCOOC  7SM-01-P 

NUCLEAR  REQUIATORY 
COMMISSION 

Bhvaakty  Notica 

Applications  and  Amendments  to 
Facility  Operating  Licenses  Involving 
No  Significant  Hazards  Considerations 
L  Background 

Pursuant  to  Public  Law  97-415.  the 
U.S.  Nuclear  RegiUatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
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amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority.to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  peraon. 

"This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  June  23, 
1997,  through  July  3, 1997.  The  last 
biweekly  notice  was  published  on  Jidy 
2. 1997  (62  FR  35846). 

Notice  Of  Consideration  of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Significant 
Harards  Consideration  Determination, 
And  Opportunith  For  A  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  bom  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  sajfety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circiunstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 


hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  inj&requently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief.  Rules  Review  and 
Directives  Branch,  Division  of  Freedom 
of  Information  and  Publications 
Services,  Office  of  Administration,  U.S. 
Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  and 
should  cite  the  publication  date  and 
page  number  of  this  Federal  Register 
notice.  Written  comments  may  also  be 
delivered  to  Room  6D22,  Two  White 
Flint  North.  11545  Rockville  Pike. 
Rockville,  Maryland  from  7:30  a.m.  to 
4:15  p.m.  Federal  workdays.  Copies  of 
written  comments  received  may  be 
examined  at  the  NRC  Public  Docvunent 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC.  The  filing 
of  requests  for  a  hearing  and  petitions 
for  leave  to  intervene  is  discussed 
below. 

By  August  15. 1997,  the  licensee  may 
file  a  request  for  a  hearing  with  resp>ect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Conunission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street.  NW.. 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/ or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  natiire  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 


nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  (yetition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitie  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
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significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street.  NW..  Washington  DC,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Conmiission,  Washington. 
DC  20555-0001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertfiined 
absent  a  determinadon  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714{a)(l){i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington.  DC,  and  at  the  local  public 
document  room  for  the  particular 
facility  involved. 

Connecticut  Yankee  Atomic  PoMrer 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  Coonty, 
Connecticut 

Date  of  amendment  request:  May  30. 
1997,  identified  as  CY-97-006 

Description  of  amendment  request: 
Changes  to  the  Operating  License,  DPR- 
61,  and  facility  Technical  Specifications 
(TS)  that  reflect  the  permanently  shut 
down  and  defueled  status  of  the  plant. 

CY-97-006  contains  the  proposed 
changes  to  the  license  conditions  in 
DPR-61  on  Fire  Protection,  Power  Level 
and  Fuel  Movement;  and  submittal  of  a 
new  set  of  TS  referred  to  by  the  licensee 
as  the  Defueled  TS  (DTS).  The  DTS 
contain  a  revised  Definitions  section, 
removal  of  the  sections  on  Safety  Limits 
and  Limiting  Safety  System  Settings, 
Limiting  Conditions  for  Operation  and 
Surveillance  Requirements  were 


modified  extensively,  the  Design 
Features  section  was  revised,  and  the 
Administrative  Controls  section  was 
modified  to  reflect  all  the  preceding 
changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  has  reviewed  the 
proposed  changes  to  the  Operating  License 
and  the  Technical  Specifications  in 
accordance  with  10  CFR  50.92  and 
concluded  that  the  changes  do  not  involve  a 
significant  hazards  consideration  (SHC).  The 
basis  for  this  conclusion  is  that  the  three 
criteria  of  10  CFR  50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not:l.  Involve  a  significant  increase  in  the 
probability  of  consequences  of  an  accident 
previously  evaluated. 

Because  of  the  present  plant  configuration, 
many  of  the  postulated  accidents  previously 
evaluated  (i.e.,  loss  or  coolant  accident,  main 
steam  line  break,  etc.)  are  no  longer  ftossible. 
The  accidents  previously  evaluated  that  are 
still  applicable  to  the  plant  are  fuel  handling 
accidents  and  gaseous  and  liquid  radioactive 
releases. 

There  is  no  significant  increase  in  the 
probttbihty  of  a  fuel  handling  accident  since 
refueling  operations  have  ceased.  In  fact, 
there  is  more  likely  a  decrease  in  probability 
of  a  fuel  handling  accident  since  the  need  to 
move/rearrange  fuel  assemblies  is  minimal 
until  they  are  removed  from  the  spent  fuel 
pool  (i.e..  for  dry  cask  storage  or  for 
transferring  to  U.S.  Department  of  Energy 
possession). 

The  radiological  consequences  of  a  gaseous 
or  liquid  radioactive  release  are  bounded  by 
the  fuel  hunHling  accident  With  the  plant 
defueled  and  permanently  shutdown,  the 
demands  on  the  radwaste  systems  is  lessened 
since  no  new  radioisotopes  are  being 
generated  by  irradiation  or  fission.  Therefore, 
there  is  no  increase  in  the  probability  or 
consequences  of  a  gaseous  or  liquid 
radioactive  release. 

The  changes  to  the  Operating  License 
reflect  the  permanently  defueled  condition 
for  power  level  and  fuel  movement 
restrictions  and  the  fire  protection  regulation 
which  is  applicable  for  a  permanently 
defueled  plant. 

With  respect  to  the  Service  Water  System 
(Specification  3/4.7.3),  Electrical  Power 
Systems  (Specification  3/4.8)  and  spent  fuel 
pool  makeup,  the  basis  for  placing 
appropriate  requirements  in  the  Technical 
Requirements  Manual  is  due  to  the  reduced 
heat  load  in  the  spent  fuel  pool. 

The  plant  was  shutdown  on  July  22. 1996 
and  more  than  280  days  have  passed  since 
the  shutdown,  thus  the  heet  load  on  the 
s{}ent  fuel  pool  cooling  system  is  greaUy 
reduced.  Present  cooling  performance  data  as 
well  as  calculations  demonstrate  that  either 
the  plate  or  the  shell  and  tube  heat  exchanger 
has  more  than  adequate  heat  removal 


capacity.  In  the  event  of  a  loss  of  forced 
cooling,  calculations  indicate  that  the  spent 
fuel  pool  time  to  boil  is  greater  than  40  hours 
based  on  an  initial  p>ool  temperature  of 
150*F.  The  initial  pool  temperature  of  150"F 
is  based  on  Technical  Specification  3/4.9.15 
which  has  a  pool  temperature  limit  of  150*F. 
Even  during  boiling,  the  fuel  is  adequately 
cooled.  Once  boiling  commences,  the 
operators  have  in  excess  of  18  days  to 
provide  forced  cooling  and/or  makeup  before 
there  is  inadequate  shielding  provided  by  the 
water  in  the  pool.  This  allows  sufficient  time 
to  provide  for  alternate  forced  cooling  or 
makeup  to  the  spent  fuel  pool  in  the  event 
of  a  service  water  system  failure.  Therefore, 
operability  of  spent  fuel  pool  cooling  does 
not  require  service  water,  electrical  power,  or 
makeup  water  to  be  immediately  available. 

Should  failure  to  restore  operation  of  the 
spent  fuel  pool  cooling  system  occur  before 
boiling  takes  place,  cooUng  of  the  spent  fuel 
can  be  accomplished  by  allowing  the  spent 
fuel  pool  to  boil  and  adding  makeup  water 
at  a  rate  equal  to  or  greater  than  the  boil-off 
rate. 

CYAPCO  has  in  place  procedures  to 
establish  onsite  power  in  the  event  of  a  Loss 
of  Normal  Power  (LNP)  and  in  the  event  of 
a  loss  of  cooling  to  the  Spent  Fuel  Pool.  For 
a  LNP,  power  can  be  made  available  within 
approximately  one  hour.  If  onsite  power 
cannot  be  reestablished,  due  to  eqmpment 
£ailura,  at  approximately  2  hours  into  the 
LNP,  limited  makeup  water  could  be 
provided  by  gravity  feed  from  a  tank 
(available  in  approximately  30  minutes)  or  an 
unlimited  supply  of  water  could  be  provided 
via  the  diesel  fire  pump  from  the  Connecticut 
River  (available  in  approximately  30 
minutes).  Therefore,  within  approximately  2 
1/2  hours  of  the  event  start,  cooling  and/or 
makeup  would  be  reestablished  to  the  spent 
fuel  pool.  Historically,  the  longest  LNP  the 
HNP  has  experienced  has  been  less  than  30 
minutes. 

The  changes  to  Technical  Specification 
3.3.3.8,  "Radioactive  Gaseous  EfDuent 
Monitoring  Instrumentation"  and  Table  3.3.- 
10  delete  the  trip  function  from  the  main 
stack  noble  gas  activity  monitor.  The  changes 
to  Technical  Specifications  3.11.2.1,  Dose 
Rate,  and  3.11.2.3,  Dose,  delete  the 
requirement  to  include  the  radioiodine 
isotopes  in  the  dose  calculations.  These 
changes  are  based  on  the  following: 

There  is  no  significant  increase  in  the 
consequences  of  a  fuel  handling  accident 
since  the  accident  scenarios  assume  an 
assembly  with  significant  amoimts  of 
radioactive  iodine  or  noble  gas.  The  plant 
was  shutdown  on  July  22, 1996.  Except  for 
1-125  (half-Ufe  =59.5  days),  1-129  (half-Ufe  = 
1.6E7  years),  and  Kr-85  (half-life  =10.8  years), 
the  spent  fuel  inventory  of  the  dose 
contributing  radioactive  iodine  and  noble  gas 
isotopes  has  decayed  more  than  20  half-Uves 
since  shutdown  (i.e.,  less  than  0.0001%  of 
the  original  amount  remains).  In  addition,  the 
definition  for  "Dose  Equivalent  1-131" 
(>Standard  Technical  Specifications. 
Westinghouse  Plants."  NUREG-1431)  does 
not  include  1-125  and  1-129  in  the  dose 
assessment  due  to  their  negligible  inventory 
in  the  spent  fuel.  Except  for  Kr-85,  the  other 
noble  gas  nuclides  that  contribute  to  a  whole 
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body  dose  have  also  decayed  to  a  negligible 
amount.  CYAf*CO  has  performed  fuel 
handling  and  cask  drop  accident  dose 
calculations  which  conclude  that  doses  (i.e.. 
whole  body  and  thyroid)  at  the  Exclusion 
Area  Boundary  are  a  small  fraction  of  the  lO 
CFR  100  dose  limits  and  the  EPA  PAGS.  hi 
foct.  due  to  this  decreased  radioactive 
inventory,  there  is  a  significant  decrease  in 
the  consequences  of  a  fuel  handling  accident. 
Based  on  the  above,  the  proposed  changes 
to  the  Operating  License  and  the  Technical 
Specifications  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

There  is  no  change  in  how  spent  fuel  is 
stored  or  moved  in  the  spent  fuel  pool. 
Therefore,  the  postulated  fuel  handling 
accidents  are  still  bounding  and  are  still 
considered  as  credible  postulated  accidents. 
The  bases  provided  in  the  CYAPCO  analysis 
of  previously  evaluated  accidents  in  Section 
1.  above,  also  applies  to  the  possibility  of 
new  or  different  accidents  herein. 

Based  on  the  analysis  in  Section  1 ,  above, 
the  changes  to  Technical  Specification 
related  to  radioactive  iodine  and  noble  gas 
isotopes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Based  on  these  considerations,  the 
proposed  changes  to  the  Opterating  License 
and  the  Technical  Specifications  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

With  respect  to  the  Service  Water  System 
(Specification  3/4.7.3),  Electrical  Power 
Systems  (Specification  3/4.8)  and  spent  fuel 
pool  makeup,  the  basis  for  placing 
appropriate  requirements  in  the  Technical 
Requirements  Manual  is  due  to  the  reduced 
heat  load  in  the  spent  fuel  pool. 

The  Technical  Specification  basis  states 
that  the  time  to  spent  fuel  pool  boiling  after 
a  loss  of  forced  cooling  following  a  full  core 
offioad  is  7  hours. 

In  accordance  with  the  analysis  set  forth 
above  under  No.  1,  there  is  no  change  in  how 
spent  fuel  is  stored  or  moved  in  the  spent 
fuel  pool. 

Based  on  the  above,  the  proposed  changes 
to  the  Operating  License  and  the  Technical 
Specifications  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
iocatjon:  Russell  Library,  123  Broad 
Street.  Middletown.  CT  06457 

Attorney  for  licensee:  Ms.  L.  M. 
Cuoco.  Senior  Nuclear  Counsel. 
Northeast  Utilities  Service  Company, 


Post  Office  Box  270,  Hartford,  CT 
06141-0270 

NRC  Project  Director:  Marvin  M. 
Mendonca,  Acting  Director 

Connecticut  Yankee  Atomic  Power 
Company,  Docket  No.  50-213,  Haddam 
Neck  Plant,  Middlesex  County, 
Connecticut 

Date  of  amendment  request:  May  30, 
1997,  identified  as  CY-97-024 

Description  of  amendment  request: 
CY-97-024  provided  the  proposed 
technical  specifications  (TS)  needed  to 
implement  the  Certified  Fuel  Handler 
(CFH)  program  at  the  plant.  This  new 
position  will  replace  the  former  licensed 
operator  positions.  A  copy  of  the  CFH 
Training  Program,  "Nuclear  Training 
Manual  NTM-7.083"  was  enclosed  with 
the  license  amendment  request  for  NRC 
review  and  approval.  However,  this 
manual  will  be  reviewed  separately 
from  the  proposed  TS  changes  and 
when  the  NRC  review  of  the  manual  is 
completed  a  letter  of  approval  will  be 
sent  to  the  licensee. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Connecticut  Yankee  Atomic  Power 
Company  (CYAPCO)  has  reviewed  the 
proposed  changes  to  the  Technical 
Specifications  in  accordance  with  10  CFR 
50.92  and  concluded  that  the  changes  do  not 
involve  a  significant  hazards  consideration 
(SHC).  The  basis  for  this  conclusion  is  that 
the  three  criteria  of  10  CFR  50.92(c)  are  not 
compromised.  The  proposed  changes  do  not 
involve  an  SHC  because  the  changes  would 
not. 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  qualification,  staffing  and 
training  requirements  are  appropriate  for  the 
present  plant  conditions. 

The  plant  has  p>ennanently  ceased 
o[)erations,  the  reactor  has  been  permanently 
defueled,  and  the  spent  fiiel  stored  in  the 
spent  fuel  pool. 

Because  the  present  plant  conditions, 
many  of  the  postulated  accidents  previously 
evaluated  (i.e.,  loss-of-coolant  accident,  main 
steam  line  break,  etc.)  are  no  longer  fKJssible. 
The  accidents  previously  evaluated  that  are 
still  applicable  to  the  plant  are  fuel  handling 
accidents  and  gaseous  and  liquid  radioactive 
releases. 

There  is  no  significant  increase  in  the 
probability  of  a  fuel  handling  accident  since 
refuehng  operations  have  ceased.  In  feet, 
there  is  more  likely  a  decrease  in  probability 
of  a  fuel  handling  accident  since  the  need  to 
move/rearrange  fuel  assemblies  is  minimal 
until  they  are  reiAoved  from  the  speat  fuel 
pool  (i.e.,  for  dry  cask  storage  or  for 
transferring  to  U.S.  Department  of  Energy 
possession). 


There  is  no  significant  increase  in  the 
consequences  of  a  fuel  handling  accident 
since  the  accident  scenarios  assume  an 
assembly  with  significant  amounts  of 
radioactive  iodine  or  noble  gas.  The  plant 
was  shutdown  on  July  22. 1996.  Except  for 
1-125  (half-life=59.5  days).  1-129  (half- 
life=1.6E7  years),  and  Kr-85  (half-life-10.8 
years),  the  spent  fuel  inventory  of  the  dose- 
contributing  radioactive  iodine  and  noble  gas 
isotopes  has  decayed  more  than  20  half-lives 
since  shutdown  (i.e.,  less  than  0.0001%  of 
the  original  amount  remains).  In  addition,  the 
definition  for  "Dose  Equivalent  1-131" 
(>Standard  Technical  Sp>ecification8, 
Westinghouse  Plants,"  NUREG-1431)  does 
not  include  1-125  and  1-129  in  the  dose 
assessment  due  to  their  negligible  spent  fuel 
inventory.  Except  for  Kr-85,  the  other  noble 
gas  nuclides  that  contribute  to  a  whole  body 
dose  have  also  decayed  to  a  negligible 
amount.  CYAPCO  has  performed  fuel 
handling  and  cask  drop  accident  dose 
calculations  which  conclude  that  doses  (i.e., 
whole  body  and  thyroid)  at  the  Exclusion 
Area  Boundary  and  the  Low  Population  Zone 
are  a  small  fraction  of  the  10  CFR  100  dose 
limits.  In  feet,  due  to  this  decreased 
radioactive  inventory,  there  is  a  significant 
decrease  in  the  consequences  of  a  fuel 
handling  accident. 

The  radiological  consequences  of  a  gaseous 
or  liquid  radioactive  release  are  bounded  by 
the  fiiel  handling  accident.  With  the  plant 
defueled  and  permanently  shutdown,  the 
demands  on  the  radwaste  systems  are 
lessened  since  no  new  radioisotopes  are 
being  generated  by  irradiation.  Therefore, 
there  is  no  increase  in  the  consequences  of 
a  gaseous  or  Uquid  radioactive  release. 

Based  on  the  above,  the  proposed  changes 
to  the  Technical  Sp>ecifications  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

There  is  no  change  in  how  sptent  fuel  is 
stored  or  moved  in  the  spent  fuel  pool. 
Therefore,  the  postulated  fuel  handling 
accidents  are  still  bounding  and  are  still 
considered  as  credible  postulated  accidents. 

Based  on  the  above,  the  proposed  changes 
to  the  Technical  Specifications  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

There  is  no  change  in  how  spent  fuel  is 
stored  or  moved  in  the  spent  fuel  pool. 

The  plant  was  shutdown  on  July  22,  1996. 
Except  for  1-125  (half-life=59.5  days),  1-129 
(half-life=1.6E7  years),  and  Kr-85  (Half- 
life=10.8  years],  the  spent  fuel  inventory  of 
the  dose-contributing  radioactive  iodine  and 
noble  gas  i»oto|>es  has  decayed  more  than  20 
half-lives  since  shutdown  (i.e.,  less  than 
0.0001%  of  the  original  amount  remains). 
Except  for  Kr-85,  the  other  noble  gas  nuclides 
that  contribute  to  a  whole  body  dose  have 
also  decayed  to  a  negligible  amount. 
CYAPCO  has  performed  fuel  handling  and 
cask  drop  accident  dose  calculations  which 
conclude  that  doses  (i.e,  whole  body  and 
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thyroid)  at  the  Exclusion  Area  Boundary  and 
the  Low  Population  Zone  are  a  small  fraction 
of  the  10  CFR  100  dose  limits. 

Therefore,  there  is  no  significant  reduction 
the  margin  of  safety.  In  fact,  due  to  this 
decreased  radioactive  iodine  inventory,  there 
is  more  likely  an  increase  in  the  margin  of 
safety. 

Based  on  the  above,  the  proposed  changes 
to  the  Technical  Specifications  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Russell  Library,  123  Broad 
Street,  Middletown.  CT  06457 

Attorney  for  licensee  .Ms.  L.  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
Post  Office  Box  270,  Hartford,  CT 
06141-0270 

NBC  Project  Director  Marvin  M. 
Mendonca 

Detroit  Ediion  Company,  Docket  No. 
50-341,  Fenni-2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  June  20, 
1997  (NRC-97-0037),  as  supplemented 
by  letter  dated  July  3,  1997 

Description  of  amendment  request: 
The  proposed  amendment  would 
relocate  technical  specification 
surveillance  requirement  4.4.1.1.2  for 
the  reactor  recirculation  system  motor- 
generator  (MG)  set  scoop  tube  stop 
setpoints  to  the  Updated  Final  Safety 
Analysis  Report.  In  addition,  the 
proposed  amendment  includes  the 
following  changes  to  the  surveillance 
testing  methodology:  (1)  eliminating  any 
licensing  basis  requirement  for  the 
electrical  stops,  and  (2)  revising  the 
periodicity  from  a  calendar  basis  to  a 
situational  basis  (i.e.,  plant  conditions 
that  would  dictate  a  change  in  stop 
positions). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  changes  do  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  proposed  change  removes  from  the 
Fermi  2  Technical  Specifications  (TS)  a 
Surveillance  Requirement  (SR  4.4.1.1.2)  that 
is  an  implementation  detail  and  relocates  it 
to  the  Updated  Final  Safisty  Analysis  Report 
(UFSAR).  where  it  is  more  adequately  and 
more  appropriately  controlled  in  accordance 


with  10  CFR  50.59.  In  addition,  this  proposed 
change  revises  the  test  methodology  by:  (1) 
eliminating  the  requirement  for  the  electrical 
stops  because  they  are  not  credited  for 
mitigating  any  transients  or  accidents,  and  (2) 
revising  the  periodicity  from  a  calendar  basis 
to  a  situational  basis  to  coincide  with  the 
beginning  of  each  operating  cycle  or  post- 
maintenance.  These  changes  do  not  eliminate 
the  necessary  testing  of  the  MC  set 
mechanical  stops.  The  MG  set  mechanical 
stops  will  continue  to  remain  operable 
because  the  recirculation  pump  MC  set 
mechanical  speed  stop  settings  will  continue 
to  be  maintained  at  or  below  the  required 
limits.  The  MCPRf  |  minimum  critical  power 
ratio]  and  MAPLHGRf  [maximum  average 
planar  linear  heat-generation  rate]  limits, 
along  with  the  recirculation  pump  MG  set 
mechanical  speed  stop  settings  on  which 
they  are  based,  are  specified  in  the  Core 
Operating  Limits  Report  and  operation 
within  these  limits  is  required  by  Technical 
Specifications  3.2.1  and  3.2.3.  The  changes 
described  will  therefore  have  no  impact  on 
the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  changes  do  not  create  the  possibility 
of  a  new  or  different  kind  of  accident  bom 
any  accident  previously  evaluated. 

The  proposed  Technical  Specification 
change  does  not  result  in  any  changes  to  the 
design  (equipment/configuration)  or 
operation  of  the  plant  and  will  thus  not 
create  a  new  failure  mode  or  common  mode 
failure.  The  MG  set  mechanical  stops  will 
continue  to  operate  as  intended  and  as 
designed.  These  changes  will  therefore  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident,  &t)m  any  accident 
previously  evaluated. 

3.  The  changes  do  not  involve  a  significant 
reduction  in  the  margin  of  safety. 

Changes  in  the  methodology  and  frequency 
of  testing  will  not  involve  a  significant 
reduction  in  the  margin  of  safety  because  the 
testing  necessary  to  ensure  the  stops  are  set 
correctly  will  continue  to  be  performed. 
Additionally,  the  MCPRf  and  MAPLHGRf 
limits,  along  with  the  recirculation  pump  MG 
set  mechanical  speed  stop  setting  that  they 
are  based  on,  are  specified  in  the  Core 
Operating  Limits  Report,  and  operation 
within  these  limits  is  still  required  by 
Technical  Specifications  3.2.1  and  3.2.3. 
Therefore,  the  margin  of  safety  as  defined  in 
the  bases  of  any  Technical  Specification  is 
not  reduced  by  relocating  the  surveillance 
requirement  from  the  TS  to  the  UFSAR.  In 
addition  to  the  above,  relocation  of  the  TS  is 
consistent  with  the  BWR  Improved  Standard 
Technical  Specification,  NUREG-1433,  Rev. 
1. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Monroe  County  Library 
System.  3700  South  Custer  Road, 
Monroe.  Michigan  48161 


Attorney  for  licensee:  John  Flyim, 
Esq..  Detroit  Edison  Company,  2000 
Second  Avenue,  Detroit.  Michigan 
48226 

NRC  Project  Director:  John  N.  Hannon 

Entergy  Operations,  Inc.,  Docket  No. 
50-368,  Arkansas  Nuclear  One,  Unit 
No.  2,  Pope  County,  Arkansas 

Date  of  amendment  request:  April  24, 
1997 

Description  of  amendment  request: 
The  requested  amendment  revises  the 
inservice  inspection  requirements 
associated  with  steam  generator  tube 
sleeves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  Not  Involve  a  Significant  Increase 
in  the  Probability  or  Consequences  of  an 
Accident  Previously  Evaluated. 

This  change  implements  a  more  stringent 
surveillance  requirement  than  currently 
exists.  It  incorporates  a  requirement  to 
inspect  a  minimum  of  20%  of  each  type  of 
installed  sleeve  in  each  steam  generator.  The 
20%  inspection  criterion  is  conservative  with 
respect  to  the  existing  requirement  of  a  3% 
initial  inspection  of  all  steam  generator  tubes. 
Additionally,  since  the  process  for 
inspections  has  not  changed,  the  probability 
or  consequences  of  accidents  previously 
analyzed  are  not  increased  as  a  result  of 
inspection  activities.  The  proposed  changes 
have  no  impact  on  any  previously  analyzed 
accident  in  the  safety  analysis  report. 

The  administrative  changes  made  to 
update  the  technical  specifications  or  to 
correct  inconsistencies  introduced  in 
previous  amendments  do  not  afiiect  reactor 
operations  or  accidental  analyses  and  have 
no  radiological  consequences. 

Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  any  accident  previously 
evaluated. 

2.  Does  Not  Create  the  Possibility  of  a  New 
or  Different  Kind  of  Accident  from  any 
Previously  Evaluated. 

The  changes  made  to  increase  the  initial 
sample  of  sleeved  tubes  inspected  during  a 
surveillance,  to  update  the  technical 
specifications  and  to  correct  inconsistencies 
introduced  in  previous  amendments  are 
administrative  and  do  not  change  the  design, 
configuration  or  method  of  operation  of  the 
plant  nor  does  it  introduce  any  new 
possibility  for  an  accident. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frttm  any  previously  evaluated. 

3.  Does  Not  Involve  a  Significant 
Reduction  in  the  Margin  of  Safety. 

As  previously  discussed,  this  change 
implements  a  more  stringent  surveillance 
requirement  than  currently  exists.  The 
existing  technical  specifications  require  an 
initial  inspection  of  3%  of  the  tubes  in  each 
steam  generator  while  the  proposed  change 
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requires  inspection  of  a  minimum  of  20%  of 
each  type  of  installed  sleeve.  The  20% 
inspection  criterion  is  conservative  with 
respect  to  the  existing  technical  specification. 
Existing  technical  specification  operability 
and  surveillance  requirements  are  not 
reduced  by  the  proposed  change,  thus  no 
margins  of  safety  are  reduced. 

The  other  administrative  changes  do  not 
reduce  technical  specification  operability 
and  surveillance  requirements,  and  therefore, 
do  not  reduce  any  margin  of  safety. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Tomlinson  Library.  Arkansas 
Tech  University.  Russellville,  AR  72801 

Attorney  for  licensee:  Nicholas  S. 
Reynolds.  Esquire,  Winston  and  Strawn. 
1400  L  Street.  N.W..  Washington.  DC 
20005-3502 

NBC  Project  Director:  William  D. 
Beckner 

Entergy  Operations  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3,  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  June  26, 
1997 

Description  of  amendment  request: 
The  proposed  amendment  will  modify 
Technical  Specification  (TS)  Tables  3.7- 
1  and  3.7-2.  Table  3.7-1  will  be  revised 
to  change  the  Main  Steam  Safety  Valves 
(MSSVs)  orifice  size  from  26  square 
inches  to  28.27  square  inches  and  to 
relocate  the  orifice  size  from  the  TS 
Table  to  the  TS  Bases.  The  change  to 
correct  the  orifice  size  is  an  editorial 
change  to  make  the  TS  consistent  with 
plant  design.  Table  3.7-2  will  be  revised 
by  deleting  the  provision  that  allows 
continued  plant  operation  with  three 
MSSVs  inoperable.  The  proposed 
amendment  will  also  revise  TS  Bases  3/ 
4.7.1.1  to  remove  the  equation  used  for 
determining  the  reduced  maximimi 
allowable  linear  power  level-high 
reactor  trip  settings  of  TS  Table  3.7-2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No 


In  response  to  the  ABB/CE  report  pursuant 
to  10CFR21  regarding  the  omission  of  Main 
Steam  Safety  Valve  (MSSV)  piping  pressure 
loss  in  safety  analyses,  the  proposed  change 
will  eliminate  the  ability  to  operate  the  plant 
in  accordance  with  Technical  Specification 
3.7.1.1  Action  a  with  three  MSSVs 
inoperable.  The  Bases  to  this  Technical 
Specification  will  also  be  revised  to  state  that 
the  acceptability  for  operation  at  lower  power 
levels  with  one  or  two  MSSVs  inoperable 
will  be  determined  from  results  obtained 
from  a  loss  of  condenser  vacuum  accident 
analysis  under  these  conditions.  Deleting  the 
allowance  for  continued  operation  with  three 
MSSVs  inoperable  does  not  increase  the 
probability  of  an  accident.  The  consequences 
of  an  accident  will  not  be  increased  by  these 
changes.  These  changes  are  more  restrictive 
and  ensure  that  the  MSSVs  maintain  their 
safety  function  of  removing  adequate  heat 
from  the  steam  generator  in  order  to  maintain 
p>eak  steam  generator  pressure  and  peak 
pressurizer  pressure  well  below  their 
respective  acceptance  criteria  during  normal 
operation  and  all  anticipated  operational 
occurrences. 

Changing  the  MSSVs  orifice  size  listed  in 
TS  to  their  actual  size  and  the  orifice  size 
utilized  in  the  safety  analysis,  and  relocating 
the  MSSVs  orifice  size  to  the  Technical 
Specification  Bases  does  not  affect  the 
probability  or  consequences  of  an  accident 
The  correct  orifice  size-was  used  in  the  safety 
analysis  and  it  is  not  subject  to  change  unless 
a  station  modification  is  {performed  which 
will  require  a  10CFR50.59  evaluation  and 
revision  of  the  safety  analysis.  The  MSSVs 
orifice  size  can  be  adequately  controlled  in 
the  TS  Bases  which  will  also  require  a 
10CFR50.59  to  be  changed. 

Therefore,  operation  of  Waterford  3  in 
accordance  with  this  proposed  change  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change  create 
the  possibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated? 
Respjonse:  No 

The  proposed  change  will  eliminate  the 
ability  to  operate  the  plant  in  compliance 
with  Techiiical  Specification  3.7.1.1  Action  a 
with  three  MSSVs  inoperable.  The  Bases  for 
this  Technical 

Specification  will  also  be  revised  to  state 
that  the  acceptability  for  operation  at  lower 
power  levels  with  one  or  tMro  MSSVs 
inoperable  will  be  determined  fitim  results 
obtained  frvm  a  loss  of  condenser  vacuum 
accident  under  these  conditions.  The 
proposed  change  also  revises  the  MSSVs 
orifice  size  to  reflect  the  actual  orifice  size 
and  the  orifice  size  utilized  in  the  safety 
analysis,  and  relocates  the  orifice  size  from 
Technical  Specifications  to  the  Technical 
Specification  Bases.  The  proposed  change 
does  not  involve  any  new  equipment, 
components,  or  modifications  and  does  not 
create  any  new  system  interactions  or 
connections.  Therefore,  operation  of 
Waterford  3  in  accordance  with  this 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  type  of 


accident  from  any  accident  previously 
evaluated. 

3.  Will  operation  of  the  facility  in 
accordance  with  this  proposed  change 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No 

The  proposed  change  will  ensure  that  all 
appropriate  acceptance  criteria  for  the 
MSSVs  are  met  during  normal  operation  and 
all  anticipated  operational  occurreaces.  The 
Technical  Specification  Bases  3/4.7.1,1  will 
be  updated  to  state  that  the  acceptance 
criteria  for  operation  in  accordance  with 
Technical  Specification  3.7.1.1  Action  a  will 
be  determined  from  the  results  of  the  limiting 
loss  of  condenser  vacuum  accident.  This 
change  ensures  that  the  transient  and 
dynamic  effects  which  occur  during  accident 
scenarios  are  fully  evaluated.  These  changes 
also  ensure  that  the  MSSVs  will  maintain 
p>eak  stetun  generator  pressure  and  pteak 
pressurizer  pressure  well  below  their 
resp)ective  acceptance  criteria  during  normal 
op>eration,  design  basis  accidents  and 
anticipated  op>erational  occurrences. 

The  proposed  change  also  revises  the 
MSSVs  orifice  size  to  reflect  the  actual  orifice 
size  and  the  orifice  size  utilized  in  the  safety 
analysis,  and  relocates  the  orifice  size  from 
Technical  Spiecifications  to  the  Technical 
Specification  Bases.  This  change  corrects  an 
editorial  error  in  the  Technical  Specifications 
and  relocates  unsurveilled  design  details 
frtjm  the  Technical  Sp»ecifications.  Adequate 
control  of  the  orifice  size  will  remain 
adequate  because  any  changes  to  the  orifice 
size  or  the  orifice  size  listed  in  the  Bases  will 
require  a  station  modification  and  a  TS  Bases 
change.  Station  Modifications  and  TS  Bases 
changes  requires  evaluation  in  accordance 
with  10CFR50.59. 

Therefore,  operation  of  Waterford  3  in 
accordance  with  this  proposed  change  will 
not  involve  a  significant  reduction  in  the 
margin  of  safety. ' 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122 

Attomey/or7jcensee;  N.S.  Reynolds, 
Esq.,  Winston  &  Strawm  1400  L  Street 
N.W.,  Washington,  D.C.  20005-3502 

NRC  Project  Director:  James  W. 
Clifford.  Acting 

Northeast  Nuclear  Energy  Company 
(NNECO),  et  al.,  Docket  No.  50-423, 
Millstone  Nuclear  Power  Station,  Unit 
No.  3,  New  London  County,  Connecticttt 

Date  of  amendment  request:  May  5. 
1997 

Description  of  amendment  request: 
The  proposed  amendment  to  Technical 
Specifications  3.9.1.2  and  3.9.13  and 
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their  Bases  would  allow  crediting 
soluble  boron  for  maintaining  k- 
effective  at  less  than  or  equal  to  0.95 
within  the  spent  hiel  pool  (SFP)  rack 
matrix  following  a  seismic  event  of  a 
magnitude  greater  than  or  equal  to  an 
operating  basis  earthquake  (OBE). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

below: 

NNECO  has  reviewed  the  proposed  change 
in  accordance  with  10CFR50.92  and  has 
concluded  that  the  change  does  not  involve 
a  Significant  Hazards  Consideration  (SHC). 
The  twses  for  this  conclusion  is  that  the  three 
criteria  of  10CFR50. 92(c)  are  not  satisfied. 
The  proposed  change  does  not  involve  [an] 
SHC  because  the  change  would  not: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

There  is  one  Spent  Fuel  Pool  accident 
condition  discussed  in  Chapter  15  of  the 
FSAR  (Final  Safety  Analysis  Report).  The 
FSAR  discusses  a  fuel  handling  accident 
which  drops  a  fuel  assembly  onto  the  fuel 
racks  during  fuel  movement  Degradation  of 
the  Boraflex  panels  in  a  post-seismic 
condition  will  have  no  effect  on  the 
probability  of  a  fuel  assembly  drop  onto  the 
stored  fuel,  or  the  fuel  racks.  Changing  the 
way  Boraflex  responds  to  a  seismic  event  will 
have  no  impact  on  the  probability  of  a 
seismic  event.  A  misplaced  fuel  assembly  can 
be  postulated  in  the  MP3  (Millstone  Unit  3) 
fuel  pool  as  a  result  of  either  equipment 
malfunction  or  operator  error.  Degradation  of 
the  Boraflex  panels  will  have  no  effect  on  the 
probability  of  a  fuel  misplacement  event. 
Therefore,  the  degradation  of  Boraflex  in  a 
post-seismic  condition  does  not  involve  an 
increase  in  the  probability  of  an  accident 
previously  evaluated. 

A  fuel  handling  accident  could  cause  a 
radioactive  release  of  fission  gases,  resulting 
in  dose  consequences.  This  radioactive 
release  of  fission  gases  is  due  to  the  failure 
of  a  certain  number  of  fuel  pins  which  are 
postulated  to  fail  during  the  fuel  handling 
accident.  The  number  of  fuel  pins  which  are 
postulated  to  fail  in  this  event  is  not  affected 
by  the  degradation  of  the  Boraflex  panels  in 
a  post-seismic  condition.  There  are  no 
criticality  issues  with  this  fuel  handling 
accident  for  the  reasons  described  next. 
Should  a  fuel  handling  accident  occur  prior 
to  a  seismic  event,  the  existing  fuel  handling 
accident/misloading  criticality  analysis  is 
still  valid,  such  that  800  ppm  Iparts  per 
million]  of  soluble  twron  is  sufficient  to 
ensure  that  K-effective  of  the  SFP  is 
maintained  at  less  than  0.95.  Although  overly 
conservative,  should  a  fuel  handling  accident 
occur  during  or  after  a  seismic  event,  even 
with  no  Boraflex  credit,  the  proposed  1750 
ppm  of  soluble  boron  is  sufficient  to  ensure 
that  K-effective  of  the  SFP  is  maintained  at 
less  than  0.95.  Therefore,  this  proposed 
change  does  not  involve  an  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  change  in  the  way  Boraflex  in 
conjunction  with  the  addition  of  1750  ppm 
boron  responds  to  a  seismic  event  does  not 
create  a  new  accident.  The  use  of  soluble 
boron  in  the  Spent  Fuel  Pool  is  safe  during 
and  immediately  following  a  seismic  event, 
because  the  balance  of  the  equipment  in  the 
fuel  building  not  connected  to  the  fuel  pool 
which  could  cause  a  dilution  (firewater,  hot 
water  heating,  and  demineralized  water,  CCP 
[component  cooling-plantj)  are  seismic  or 
mounted  in  such  a  fashion  as  to  not  direct 
unborated  water  into  the  fuel  pool  should  a 
line  rupture.  Non  borated  water  sources  that 
are  connected  to  the  SFP  will  be  isolated 
following  a  seismic  event  of  greater  than  or 
equal  to  [an|  OBE  to  prevent  dilution. 
Therefore  there  is  no  possibility  of  [anl  SFP 
boron  dilution  accident  coincident  with  a 
seismic  event,  and  credit  for  soluble  boron  is 
acceptable  to  meet  the  K-effective  limit  of 
0.95  for  the  SFP.  The  crediting  of  soluble 
boron  in  the  Spent  Fuel  Pool  to  control  K- 
effective  following  a  seismic  event  does  not 
create  a  new  accident  as  boron  dilution  of  the 
pool  can  be  prevented  by  closing  and 
administratively  controlling  the  opening  of 
dilution  paths  to  the  pool  and  initiating 
routine  sampling  requirements  on  SFP  boron. 
At  present  the  crediting  of  soluble  boron 
following  a  fuel  misplacement  event  is 
allowed  for  the  Millstone  3  Spent  Fuel  Pool. 
Analysis  has  shown  that  a  seismic  event  of 
greater  than  an  OBE  level  earthquake  can  be 
more  limiting  than  a  fuel  misplacement 
event.  As  such  the  minimum  boron 
requirement  in  the  fuel  pool  will  be 
increased  from  800  ppm  to  1750  ppm.  As 
such,  no  new  accident  has  been  created 
because  the  crediting  of  boron  following  a 
malfunction/accident  has  always  been  an 
allowed  event. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  margin  of  safety,  as  defined  by  MP3 
Technical  Specifications,  is  to  ensure  that  the 
K-effective  of  the  MP3  SFP  is  maintained  less 
than  or  equal  to  0.95  at  all  times.  There  is 
no  reduction  in  the  margin  of  safety  as  the 
result  of  the  degradation  of  Boraflex 
following  a  greater  than  an  OBE  seismic 
event,  ba:ause  soluble  boron  can  be  used  to 
compensate  for  the  loss  of  Boraflex.  A  value 
of  1750  ppm  of  soluble  boron  in  the  SFP  at 
all  times  ensures  that  K-effective  of  the  MP3 
SFP  is  maintained  less  than  or  equal  to  0.95 
at  all  times,  including  this  new  malfunction 
of  degraded  Boraflex  following  a  greater  than 
an  OBE  seismic  event. 

Eliminating  the  credit  for  the  negative 
reactivity  effect  of  Boraflex  panels  in 
conjunction  with  the  addition  of  1750  ppm 
boron  will  have  no  effect  on  the  probabiUty 
of  a  seismic  event.  As  the  probability  of  a 
seismic  event  has  not  changed  there  is  no 


increase  in  the  probability  of  an  accident  or 
malfunction  due  to  a  seismic  event. 
Following  a  seismic  event  operators  are 
presently  required  to  make  inspections  of  the 
plant  to  detennine  post  seismic  event  plant 
conditions.  As  a  result  of  this  change, 
inspections  will  be  required  to  post  seismic 
event  evaluations  to  review  the  status  of  the 
Spent  Fuel  Pool  and  isolate  potential  dilution 
paths.  These  action  are  consistent  with 
present  guidance  in  the  seismic  response 
procedure  and  do  not  create  an  undue 
burden  on  the  operator.  To  compensate  for 
the  potential 

loss  of  Boraflex  after  a  seismic  event,  the 
SFP  is  now  required  to  be  borated  at  all  times 
to  1750  ppm  to  maintain  the  proper  post 
seismic  (K-effective)  condition.  As  such  there 
is  no  mitigation  equipment  that  has  to 
operate  in  the  Spent  Fuel  Pool  following  a 
seismic  event. 

Although  the  Boraflex  in  the  fuel  racks  is 
assumed  to  fail  in  a  greater  than  an  OBE 
seismic  event,  the  presence  of  soluble  boron 
in  the  fuel  pool  water  will  compensate  for  the 
loss  of  Boraflex.  Surveillance  requirements 
on  SFP  boron  will  ensure  that  there  will  be 
boTon  present  in  the  SFP  and  ensure  that  the 
SFP  is  not  diluted  below  the  minimum 
required  boron  concentration  during  normal 
operation. 

As  the  presence  of  SFP  soluble  boron 
during  and  after  a  seismic  event  maintains 
[K-effectivel  less  than  0.95  there  is  no  effect 
on  the  consequences  of  any  malfunctions 
evaluated.  As  there  are  no  new  accidents 
created  and  there  are  no  changes  in  the 
probability  or  consequences  of  previously 
analyzed  accidents  there  is  no  effect  on  the 
consequences  of  any  accident.  There  is  no 
reduction  in  the  margin  of  safety  as  the  result 
of  the  degradation  of  Boraflex  following  a 
greater  than  an  OBE  seismic  event,  because 
soluble  boron  can  be  used  to  compensate  for 
the  loss  of  Boraflex  to  maintain  K-effective 
less  than  0.95. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

In  conclusion,  bases  on  the  information 
provided,  it  is  determined  that  the  proposed 
change  does  not  involve  an  SHC. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
Norwich,  Connecticut,  and  the 
Waterford  Library.  ATTN:  Vince 
Juliano.  49  Rope  Ferry  Road,  Waterford. 
Connecticut 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq..  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford.  CT  06141-0270 
NRC  Deputy  Director.  Phillip  F.  McKee 
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Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  March 
26. 1997 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TS)  to 
incorporate  additional  restrictions  on 
the  operation  of  the  main  steam  safety 
valves  (MSSVs). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  uie  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  Omaha  Public  Power  District  (OPPD) 
proposes  to  revise  the  Fort  Calhoim  Station 
(PCS)  Unit  No.  1  Technical  Specifications 
(TS)  2.1.6,  "Pressurizer  and  Main  Steam 
Safety  Valves,"  to  incorporate  additional 
restrictions  on  the  Main  Steam  Safety  Valves 
(MSSVs)  as  a  result  of  recent  engineering 
analyses. 

PCS  has  two  Steam  Generators  (SG).  each 
with  one  2  1/2-inch  MSSV  and  four  6-inch 
MSSVs.  The  purpose  of  the  MSSVs  is  to  limit 
the  secondary  system  pressure  to  less  than  or 
equal  to  110%  of  the  design  pressure  of  1000 
lbs.  per  square  inch  absolute  (psia)  when 
passing  100%  of  design  steam  flow. 

The  pressure  drops  in  the  main  steam  lines 
were  calculated.  The  total  losses  (line  losses 
and  valve  losses)  of  30.5  psid  (2  1/2  inch 
valves)  and  33.5  psid  (6  inch  valves)  were 
compared  to  the  valve  blowdown  which  is 
adjusted/checked  each  refueling  outage  as 
part  of  the  required  surveillance  test.  The 
pressure  losses  are  less  than  the  39  psid  and 
40  psid  blowdown  for  the  2  1/2  inch  and  6 
inch  valve  with  the  lowest  setpoint 
(respectively).  Therefore,  the 
recommendation  from  the  Part  21  to  review 
blowdown  settings  to  preclude  valve  chatter 
was  conducted  and  there  is  no  concern  at 
PCS.  A  review  of  existing  calculations  for 
line  losses  in  the  primary  system  was 
conducted  and  was  determined  to  be  39  psid 
for  the  inlets  to  the  primary  safety  valves. 

Analyses  were  then  conducted  to 
determine  the  impact  of  the  total  line  losses 
on  previously  analyzed  accidents 
dociunented  in  the  Updated  Safety  Analysis 
Report  (USAR).  The  scope  of  the  analyses 
was  to  evaluate  the  pressure  drops  in  the 
piping  run  for  both  the  primary  and  MSSVs 
to  detennine  the  impact  on  the  p>eak  primary 
and  secondary  system  pressures.  The 
applicable  transient  for  peak  primary  system 
pressure  is  the  Loss  of  Load,  and  for 
maximum  secondary  system  pressure  is  the 
Loss  of  Feedwater.  All  analyses  were 
performed  using  the  NfRC-approved  CESEC- 
ni  transient  analysis  methodology  and 
computer  code. 

The  assumptions  of  the  analyses  were  that 
the  plant  is  operating  at  1535.6  MWt,  (100% 
power  +  2%  uncertainty  +  reactor  coolant 


pump  heat),  the  MSSVs  lifted  at  +3%  of  their 
nominal  setpoints,  the  primary  safety  valve 
setpoints  were  adjusted  to  account  for  line 
losses  and  lifting  at  .t.1%  of  their  setpoints, 
and  the  pressure  losses  in  the  main  steam 
line  to  the  SG  were  added  to  obtain  the 
maximum  secondary  system  pressure  within 
the  SG.  Additional  cases  were  evaluated  with 
a  +6%  primary  safety  valve  drift  since  this 
possibility  is  described  in  the  Bases  to  TS 
2.1.6. 

The  results  from  these  analyses  confirm 
that  the  effective  increase  in  MSSV  set 
pressure  caused  by  the  piping  pressure  losses 
leading  to  the  primary  safeties  and  MSSVs  is 
below  the  1100  psia  design  limit  for  the 
secondary  system,  and  below  the  2750  psia 
design  limit  for  the  primary  system.  This  is 
predicated  on  the  fact  that  only  one  (1)  MSSV 
may  be  inofterable  per  SG. 

Failure  of  a  MSSV  is  not  an  initiator  of  any 
previously  analyzed  accident,  and  therefore 
the  proposed  changes  do  not  increase  the 
probability  of  an  accident  previously 
analyzed.  The  proposed  change  to  revise  TS 
2.1.6  to  allow  only  one  MSSV  per  SG  to  Iw 
inoperable  has  been  sho%vn,  utilizing  NRC 
approved  methodology,  to 

limit  the  design  pressure  to  values  below 
the  design  limits.  An  administrative  change 
to  revise  the  TS  setpoint  value  for  both  the 
primary  safety  valves  and  MSSVs  from 
pounds  absolute  to  pounds  gauge  is  proposed 
to  be  consistent  with  the  nameplate  values  of 
the  valves  and  has  no  effect  on  any  analyses. 
Therefore  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

There  will  be  no  physical  alterations  to  the 
plant  configuration,  changes  in  of>erating 
modes,  setpoints,  or  testing  methods.  The 
additional  restrictions  being  Incorporated 
into  the  TS  on  MSSV  operation  will  ensure 
that  the  design  basis  limits  of  110%  of  design 
pressure  will  be  met  for  the  primary  and 
secondary  systems  for  analyzed  accidents 
when  considering  inlet  pipe  pressure  drops. 
The  possibility  of  valve  chatter  being  caused 
by  the  additional  pressure  losses  identified  in 
the  Main  Steam  lines  and  MSSVs  was 
reviewed  and  is  not  a  concern.  This  is  due 
to  the  valve  blowdown  (the  difference 
between  a  valve's  op>ening  pressure  and 
closing  pressure)  being  greater  than  the 
pressure  losses.  Therefore,  the  proposed 
changes  do  not  create  the  fNSssibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  results  in  a  peak 
primary  pressure  of  2649  psia  (with  1% 
primary  safety  valve  drift  as  allowed  by  TS 
2.1.6)  and  peak  secondary  pressure  of  1081 
psia  for  the  loss  of  load  event  compared  to 
2632  psia  and  1075  psia  documented  in 
USAR  Section  14.9.  The  proposed  change 
results  in  a  peak  primary  pressure  of  2562 
psia  and  peak  secondary  pressure  of  1090 
psia  for  the  loss  of  feedwater  event  compared 
to  2487  psia  and  1052  psia  documented  in 


USAR  Section  14.10.  The  analyses  confirm 
that  the  primary  and  secondary  systems  will 
continue  to  be  below  their  respective  design 
limits  of  2750  psia  and  1 100  psia.  Therefore, 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safiety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  W.  Dale  Clark  Library,  215 
South  15th  Street,  Omaha,  Nebraska 
66102 

Attorney  for  licensee:  Perry  D. 
Robinson,  Winston  &  Strawn,  1400  L 
Street.  N.W..  Washington,  DC  20005- 
3502 

NRC  Project  Director:  William  H. 
Bateman 

Pennsylvania  Po%ver  and  Light 
Company.  Docket  Nos.  50-387  and  50- 
388  Susquehanna  Steam  Electric 
Station,  Units  1  and  2,  Luzerne  County, 
Pennsylvania 

Date  of  amendment  request:  Mav  31, 
1996 

Description  of  amendment  request: 
This  change  deletes  Technical 
Specification  4.7.2.d.2,  "Control  Room 
Emergency  Outside  Air  Supply  System 
Surveillance  Requirement,"  related  to 
the  detection  of  chlorine. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  This  proposal  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Review  of  the  various  design  basis 
accidents  identified  in  Chapter  1 5  of  the 
Susquehanna  SES  [Steam  Electric  Station] 
Final  Safety  Analyses  Report  (FSAR) 
concluded  that  none  of  these  accidents  are 
affected  by  deletion  of  the  chlorine  detection 
surveillance  requirement  from  Technical 
Specifications.  With  the  elimination  of  bulk 
quantities  of  gaseous  chlorine  from  use  at 
Susquehanna  SES  the  probability  of  control 
room  inhabitability  due  to  a  gaseous  chlorine 
release  has  actually  decreased.  Therefore, 
this  propKJsed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  This  proposal  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  involves  only  the 
deletion  of  the  chlorine  detection  system 
Technical  Specifications  based  upon  a  plant 
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modification  to  remove  gaseous  chlorine  as  a 
biocide  from  Susquehanna  SES  and  replace 
it  with  an  oxidizing  biocide  with  non- 
gaseous/non-volatile  properties.  The  release 
of  chlorine  from  an  off-site  source  is  bounded 
by  Reg.  [Regulatory!  Guide  1.95  in  that 
manual  isolation  capability  for  the  control 
room  ventilation  system  is  acceptable. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  This  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  change  would  not  alter  the 
margins  of  safety  provided  in  the  existing 
FSAR  analysis  (Sections  2.2.3.1.3  and  6.4)  for 
chlorine  release  events  since  the  basis  for  the 
existing  margin  of  safety,  which  are  the  Reg. 
Guide  1.95  requirements,  are  not  altered  by 
the  change.  As  stated  above,  since  gaseous 
chlorine  is  no  longer  used  for  open  cooling 
water  treatment  at  Susquehanna  SES  and 
since  the  biocide  currently  used  does  not 
pose  the  same  personnel  inhalation  threat  as 
gaseous  chlorine,  safety  margin  has  actually 
increased.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Osterhout  Free  Library. 
Reference  Department,  71  South 
Franklin  Street,  Wilkes-Barre.  PA  18701 

Attorney  for  licensee:  Jay  Silberg, 
Esquire,  Shaw,  Pittman.  Potts  and 
Trowbridge,  2300  N  Street  NW.. 
Washington,  DC  20037 

NBC  Project  Director:  John  F.  Stolz 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units 
1  and  2,  Houston  County.  Alabama 

Date  of  amendments  request:  June  13. 
1997 

Description  of  amendments  request: 
The  proposed  amendments  would 
change  Technical  Specification  (TS)  3/ 
4.9.13,  "Storage  Pool  Ventilation  (Fuel 
Movement),"  by  adding  a  note  in  the 
TSs  to  specifically  indicate  that  the 
normal  emergency  power  source  may  be 
inoperable  in  MODE  5  or  6  provided 
that  the  requirements  of  TS  3.8.1.2  are 
satisfied  and  extend  the  TS  3.9.13 
completion  time  allowed  for  returning 
one  out-of-service  penetration  room 
filtration  system  from  48  hours  to  7 
days.  The  Bases  will  also  be  modified  to 
provide  additional  detail  concerning 
these  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 


licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below. 

(1)  The  proposed  changes  do  not 
significantly  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated  in  the  FSAR  [Final  Safety  Analysis 
Report).  The  proposed  changes  have  no 
impact  on  the  probability  of  an  accident.  The 
storage  pool  ventilation  system  will  continue 
to  ensure  that  radioactive  material  released  as 
a  result  of  a  fuel  handling  accident  in  the 
spent  fuel  pool  room  will  be  filtered  through 
the  HEPA  [high  efficiency  particulate  air) 
filters  and  charcoal  absorbers  prior  to 
discharge  to  the  atmosphere.  There  is  no 
change  in  the  FN?  [Farley  Nuclear  Plant) 
design  basis  as  a  result  of  this  change  and. 

as  a  result,  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident 
previously  evaluated. 

(2)  The  proposed  changes  to  the  TSs  do  not 
increase  the  possibility  of  a  new  or  different 
kind  of  accident  than  any  accident  already 
evaluated  in  the  FSAR.  No  new  limiting 
single  failure  or  accident  scenario  has  been 
created  or  identified  due  to  the  proposed 
changes.  Safety-related  systems  will  continue 
to  perform  as  designed.  The  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

(3)  The  proposed  changes  do  not  involve 
a  significant  reduction  in  the  margin  of 
safety.  As  a  result  of  these  proposed  changes, 
the  penetration  room  filtration  system,  when 
it  is  aligned  to  the  spent  fuel  pool  room,  will 
continue  to  require  verification  of 
operability.  There  is  no  impact  in  the 
accident  analyses.  These  proposed  changes 
are  technically  consistent  with  the 
requirements  of  NUREG-1431.  Revision  1 
which  has  already  received  the  requisite 
review  and  approval  of  the  NRC  staff.  Thus 
the  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Houston-Love  Memorial 
Library.  212  W.  Burdeshaw  Street.  Post 
Office  Box  1369.  Dothan.  Alabama 
36302 

Attorney  fbr  licensee:  M.  Stanford 
Blanton.  Esq..  Balch  and  Bingham.  Post 
Office  Box  306, 1710  Sixth  Avenue 
North.  Birmingham,  Alabama  35201 

NRC  Project  Director:  Herbert  N. 
Berkow 


Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of 
Georgia,  City  of  Dalton,  Georgia,  Docket 
No.  50-321,  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  1,  Appling  County,  Georgia 

Date  of  amendment  request:  April  29. 
1997.  as  supplemented  by  letter  dated 
May  28. 1997 

Description  of  amendment  request: 
The  amendment  would  revise  the  Unit 
1  reactor  vessel  pressure  and 
temperature  limits  to  reflect  data 
collected  from  the  material  sample 
recovered  during  the  March  1996  Unit 
1  outage. 

Basis  for  proposed  no  significant  ^ 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Pressure  and  Temperature  (P/T)  limiU  for 
the  reactor  pressure  vessel  are  established  to 
the  requiremenU  of  10  CFR  [Part]  50. 
Appendix  G  to  ensure  brittle  fracture  of  the 
vessel  does  not  occur. 

This  revision  changes  the  P/T  curves  in  the 
Unit  1  Technical  Specifications  to  reflect  the 
material  capsule  surveillance  results  from  the 
sample  removed  during  the  [slpring  outage  of 
1996. 

The  RPV  [reactor  pressure  vessel) 
surveillance  capsule  contained  flux  wires  for 
neutron  flux  monitoring  and  Charpy  V  notch 
impact  and  tensile  test  specimens.  The 
irradiated  material  properties  were  compared 
to  available  unirradiated  properties  to 
determine  the  effect  of  irradiation  on  material 
toughness  for  the  base  and  weld  materials 
through  Charpy  testing.  Irradiated  tensile 
testing  results  are  compared  with 
unirradiated  data  to  determine  the  effect  of 
irradiation  on  the  stress-strain  relationship  of 
the  materials. 

The  P/T  curves  are  modified  to  reflect  the 
results  of  the  above  examination.  These 
curves  and  their  operating  limits  were 
evaluated  using  the  approved  methodologies 
of  10  CFR  (Part)  50  Appendix  G  and  ASME 
[American  Society  of  Mechanical  Engineers) 
Code  Appendix  G.  The  new  curves  therefore 
represent  the  latest  information  available  on 
the  state  of  the  reactor  vessel  materials.  The 
P/T  curves  are  generated  for  reactor  vessel 
protection  against  brittle  fracture,  they  do  not 
affect  the  recirculation  piping.  Accordingly, 
the  probability  of  occurrence  of  a  design 
basis  Loss  of  Coolant  Accident  (LOCA)  is  not 
increased.  Likewise,  no  other  previously 
evaluated  accident  and  transients,  as  defined 
in  Chapter  14  of  the  Final  Safety  Analysis 
Report  (FSAR)  are  affected  by  this  proposed 
change  to  the  Unit  1  P/T  curves. 
Additionally,  this  proposed  revision  does  not 
affect  the  design,  operation,  or  maintenance 
of  any  safety  related  system  designed  for  the 
mitigation  or  prevention  of  previously 
analyzed  events. 
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Since  no  previously  evaluated  accidents  or 
transients  are  being  affected  by  this  change, 
their  probability  of  occurrence  is  not 
increased  and  their  consequences  are  not 
made  worse. 

2.  Do  the  prcpr^nd  changes  create  the 
possibility  of  a  new  or  diffierent  type  of 
accident  fitim  any  previously  evaluated? 

Implementing  the  proposed  P/T  curves 
into  the  Unit  l  Technical  Sptecifications  does 
not  alter  the  design  or  operation  of  any 
system  or  piece  of  equipment  designed  fbr 
the  prevention  or  mitigation  of  accidents  and 
transients.  As  a  result,  no  new  operating 
modes  are  introduced  from  which  a  new  type 
accident  becomes  possible.  Existing  systems 
will  continue  to  be  operated  per  present 
design  basis  assumptions. 

The  propKised  P/T  limits  were  generated 
from  the  evaluation  of  the  material  capsule 
removed  during  the  [s)pring  Unit  1  outage  of 
1996.  As  a  result,  these  limits  include  the 
latest  available  information  on  the  reactor 
vessel  materials.  Furthermore,  they  will 
continue  to  be  monitored  per  the 
requirements  of  the  Technical  Specifications 
and  10  CFR  (Part)  50  Appendices  G  and  H. 
For  the  above  reasons,  the  changes  do  not 
create  the  possibility  of  a  new  type  of 
accident 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  the  margin  of  safety? 

The  purpose  of  the  P/T  limits  is  to  avoid 
a  brittle  fracture  of  the  reactor  vessel.  As 
such,  material  capsules  are  removed 
periodically  to  determine  the  efHacts  of 
neutron  irradiation  on  reactor  vessel 
materials.  This  change  to  the  Unit  1  P/T 
curves  is  proptosed  to  incorporate  the 
evaluation  results  of  the  latest  capsule 
removed  during  the  [sjpring  Unit  1  outage  of 
1996.  Accordingly,  these  curves  represent  the 
latest  information  available  on  the  reactor 
vessel  materials.  Also,  the  curves  were 
generated  using  the  approved  methodologies 
of  10  CFR  [Part)  50  Appendix  G. 

The  pressure  test  curve  (Figxire  3.4.9-1)  is 
also  being  revised  to  reflect  exposure 
dependencies.  These  curves  were  generated 
for  exposures  of  16, 18,  20,  24,  28,  and  32 
EFPY  [effective  full-power  year).  As 
previously  described,  each  of  these  curves 
were  generated  using  approved 
methodologies  and  all  reflect  the  results  of 
this  latest  material  capsule  report. 

The  proposed  change  does  not  affiect  the 
evaluation  of  any  FSAR  Unit  1  Chapter  14 
transient  and  accident.  Furthermore,  the 
proposed  change  does  not  affect  the 
operation  of  systems  or  equipment  important 
to  safety. 

The  Limiting  Condition  for  Operation  of 
Specification  3.4.9  will  not  change.  Also,  no 
Technical  Specification  surveillances  or 
surveillance  frequencies  are  revised  as  a 
result  of  this  Technical  Specification 
submittal,  besides  the  fact  that  the  P/T 
surveillances  will  now  refer  to  the  revised 
curves.  Procedures  regarding  the  monitoring 
of  the  P/T  limits  during  reactor  startup, 
cooldown,  and  leakage  testing  will  not 
change  as  a  result  of  this  proposed  Technical 
Specification  change  with  respect  to 
frequency  of  the  surveillance  or  the  methods 
used  to  perform  the  surveillances.  Thus,  the 
P/T  limits  will  continue  to  be  surveilled  as 


before  per  the  same  procedures  and  the  same 
frequencies. 

No  other  Technical  Specifications  are 
affscted  by  the  proposed  revision.  The 
margin  of  safety  to  any  Technical 
Specifications  satiety  limit  therefore  is  not 
reduced. 

For  the  above  reasons  the  new  curves  do 
not  represent  a  significant  reduction  in  the 
maicin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513 

i^ttomey/or/icensee:  Ernest  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street.  NW.. 
Washington.  DC  20037 

A/BC  Project  Director:  Herbert  N. 
Berkow 

Southern  Nuclear  Operating  Company, 
Inc.,  Georgia  Power  Cmnpany, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of 
Georgia,  Qty  of  Dalton,  Georgia,  Docket 
Nos.  50-321  and  50-386,  Edwin  I.  Hatch 
Nuclear  Plant,  Units  1  and  2,  Appling 
County,  Georgia 

Date  of  amendment  request:  May  30. 
1997 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  power  sources  to  valves 
associated  with  low  pressure  coolant 
injection  (LPCI)  mode  of  residual  heat 
removal  (RHR)  system. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1 .  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  LPCI  valves  operate  to 
establish  and  maintain  adequate  core  cooling 
following  a  LOCA  (loss-of-coolant  accident]. 
The  proposed  changes  do  not  alter  the 
function  or  mode  of  operation  of  the  LPQ 
valves.  Therefore,  the  probability  of  the 
LOCA  accident  is  not  increased.  An  analysis 
which  considered  the  consequences  of  the 
various  transients  and  accidents  with  the 
proposed  change  in  power  supply  of  the  LPCI 
valves  indicates  the  consequences  are  not 
increased. 

2.  The  proposed  changes  do  not  create  the 
fK>ssibility  of  a  new  or  difliBrent  kind  of 
accident  fit>m  any  accident  previously 
analyzed.  The  change  in  power  supply  to  the 
LPCI  valves  maintains  the  original  design 
criteria  that  a  power  supply  independent  of 


the  remaining  RHR  subsystem  be  utilized  for 
single-failure  criteria.  The  function  of  the 
LPCI  valves  and  any  other  existing 
equipment  is  not  altered.  Operation  of  the 
valves  in  the  proposed  configuration  was 
analyzed,  and  no  new  failure  modes  exist.  An 
analysis  of  the  impact  on  the  operation  and 
design  of  other  systems  and  components 
indicates  no  new  failure  modes  are 
introduced.  Therefore,  these  changes  do  not 
contribute  to  a  new  or  different  type  of 
accident 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 
The  change  in  power  supply  to  the  LPQ 
valves  was  evaluated  relative  to  RHR  and 
electrical  distribution  system  function  during 
normal  and  accident  conditions.  The 
proposed  change  does  not  alter  the 
performance  of  any  system  safety  functioiu. 
The  results  of  the  SAFER -GESTR  LOCA 
analysis  reconfirm  the  large  margins  existing 
in  fuel  pteak  cladding  temp>ereture  under  the 
proposed  configuration.  Therefore,  there  is 
no  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  app>ears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Boom 
location:  Appling  County  Public 
Library,  301  City  Hall  Drive,  Baxley, 
Georgia  31513 

Attorney  for  licensee:  EmesX  L.  Blake, 
Jr.,  Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW.. 
Washington.  DC  20037 

NBC  Project  Director:  Herbert  N. 
Berkow 

Southern  Nuclear  Operating  Company. 
Inc.,  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of 
Georgia,  City  of  Dalton.  Georgia,  Docket 
Nos.  50-424  and  50-425,  Vogtle  Electric 
Generating  Plant,  Units  1  and  2,  Burke 
County,  Georgia 

Date  of  amendment  request:  June  13. 
1997 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specification 
Limiting  Condition  for  Operation  3.4.10 
Pressurizer  Safety  Valves.  Specifically, 
the  change  would  reduce  the  nominal 
set  pressure  by  1  jjercent  to  2460 
pounds  per  square  inch  gauge  (psig)  and 
increase  the  tolerance  to  plus  or  minus 
2  percent. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 
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1   Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  increase  in  the  PSV  Ipressurizer  safety 
valval  tolerance  from  Iplus  or  minus]  1% 
with  a  setpoint  of  2485  psig  to  [plus  or 
minus]  2%  and  reduction  in  the  nominal 
setpoint  from  2485  psig  to  2460  psig  has  the 
net  effect  of  reducing  the  minimum  lifl 
setting  allowed  by  the  TS  [technical 
specifications]  from  2460  psig  to  2410  psig. 
The  effects  of  this  change  have  been 
evaluated  for  its  impact  on  the  assumed 
frequency  of  safety  valve  challenges  and 
failures  to  reclose.  and  the  proposed  change 
was  found  to  have  a  negligible  impact.  In 
other  words,  reducing  the  minimum  lift 
setting  does  not  significantly  increase  the 
probability  of  an  inadvertent  actuation  of  a 
safety  valve  during  normal  operation. 
Reducing  the  minimum  lift  setting  does 
increase  the  potential  that  the  PSVs  may 
open  during  an  event,  but  this  change  has 
been  evaluated  and  does  not  adversely 
impact  the  consequences  of  any  accident 
previously  evaluated.  No  change  to  any 
equipment  response  or  accident  mitigation 
scenario  has  resulted,  and  there  are  no 
additional  challenges  to  fission  product 
barrier  integrity.  Therefore,  the  proposed 
change  does  not  significantly  increase  the 
probability  or  consequences  of  any  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  increase  in  the  PSV  tolerance  from 
Iplus  or  minus]  1%  with  a  setpoint  of  2485 
psig  to  (plus  or  minus]  2%  and  reduction  in 
the  nominal  setpoint  from  2485  psig  to  2460 
psig  does  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  than  any 
accident  previously  evaluated.  No  new 
accident  scenarios,  failure  mechanisms,  or 
limiting  single  failures  are  introduced  as  a 
result  of  this  proposed  change.  The  proposed 
revision  to  Technical  Specification  3.4.10 
does  not  challenge  the  performance  or 
integrity  of  any  safety-related  system*. 
Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  is  not  created. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety. 

The  proposed  change  to  Technical 
Specification  3.4.10  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 
The  modification  will  have  no  affect  on  the 
availability,  operability  or  performance  of  the 
safety-related  jystems  and  components.  The 
increased  PSV  set  pressure  tolerance  has 
been  reviewed  with  respect  to  the  accident 
analysis  assumptions  and  requirements  and 
evaluated  or  analyzed,  as  required.  These 
evaluations  and  analyses  determined  that  all 
applicable  acceptance  criteria  continue  to  be 
met,  thus  the  proposed  increase  in  the  PSV 
set  pressure  tolerance  will  not  result  in  a 
significant  reduction  in  the  margin  of  safety 
associated  with  the  acceptance  criteria  for  the 
accident  analyses. 

The  Bases  of  the  Technical  Specifications 
rely  in  part  on  the  ability  of  the  regulatory 
criteria  being  satisfied  assuming  the  limiting 
conditions  for  operation  for  various  systems. 


Conformance  to  the  regulatory  criteria  for 
operation  with  the  increased  PSV  set 
pressure  tolerance  is  demonstrated,  and  the 
regulatory  limits  are  not  exceeded.  Hence, 
the  margin  of  safety  as  defined  in  the  Bases 
for  the  Technical  Specifications  is  not 
significantly  reduced. 

Therefore,  there  is  no  significant  reduction 
in  any  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  Burke  County  Public  Library. 
412  Fourth  Street.  Waynesboro,  Georgia 
30830 

Attorney  for  licensee:  Mi.  Arthur  H. 
Domby,  Troutman  Sanders. 
NaUonsBank  Plaza.  Suite  5200.  600 
Peachtree  Street.  NE..  Atlanta,  Georgia 
30308 

NRC  Project  Director  Herbert  N. 
Berkow 


TU  Electric  Company.  Elocket  Nos.  50- 
445  and  50-446,  Comanche  Peak  Steam 
Electric  Station,  Units  1  and  2, 
Somervell  County,  Texas 

Date  of  amendment  request:  May  16. 
1997  (TXX-97119) 

Brief  description  of  amendments:  The 
licensee  has  proposed  revised  core 
safety  limit  curves  and  Overtemperature 
N-16  reactor  trip  setpoints  based  on 
analyses  of  the  core  configuration  for 
CPSES  Unit  2.  Cycle  4.  These  changes 
apply  equally  to  CPSES  Units  1  and  2 
licenses  since  the  Technical 
Specifications  are  combined. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 

below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

A.  Revision  to  the  Unit  2  Core  Safety 
Limits 

Analyses  of  reactor  core  safety  limits  are 
required  as  part  of  reload  calculations  for 
each  cycle.  TU  Electric  has  performed  the 
analyses  of  the  Unit  2,  Cycle  4  core 
configuration  to  determine  the  reactor  core 
safety  limits.  The  methodologies  and  safety 
analysis  values  result  in  new  operating 
curves  which,  in  general,  permit  plant 
operation  over  a  similar  range  of  acceptable 
conditions.  This  change  means  that  if  a 
transient  were  to  occur  with  the  plant 
operating  at  the  limits  of  the  new  curve,  a 
different  temperature  and  power  level  might 
be  attained 


than  if  the  plant  were  operating  within  the 
bounds  of  the  old  curves.  However,  since  the 
new  curves  were  developed  using  NRC 
approved  methodologies  which  are  wholly 
consistent  with  and  do  not  represent  a 
change  in  the  Technical  Specification  BASES 
for  safety  limits,  all  applicable  postulated 
transients  will  continue  to  be  properly 
mitigated.  As  a  result,  there  will  be  no 
significant  increase  in  the  consequences,  as 
determined  by  accident  analyses,  of  any 
accident  previously  evaluated. 

B.  Revision  to  Unit  2  Overtemperature  N- 
16  Reactor  Trip  Setpoints 

As  a  result  of  changes  discussed,  the 
Overtemperature  reactor  trip  setpoint  has 
been  recalculated.  These  trip  setpoints  help 
ensure  that  the  core  safety  limite  are 
protected  and  that  all  applicable  limits  of  the 
safety  analysis  are  met. 

Based  on  the  calculations  performed,  no 
significant  changes  to  the  safety  analysis 
values  for  Overtemperature  reactor  trip 
setpoint  were  required.  The  f[delta  I)  trip 
reset  function  was  revised  due  to  more  top- 
skewed  axial  power  distributions  predicted 
for  this  cycle.  The  analyses  performed  show 
that,  using  the  TU  Electric  methodologies,  all 
applicable  limits  of  the  safety  analysis  are 
met.  This  setpoint  provides  a  trip  function 
which  allows  the  mitigation  of  postulated 
accidents  and  has  no  impact  on  accident 
initiation.  Therefore,  the  changes  in  safety 
analysis  values  do  not  involve  an  increase  in 
the  probability  of  an  accident  and.  based  on 
satisfying  all  applicable  safety  analysis 
limits,  there  is  no  significant  increase  in  the 
consequences  of  any  accident  previously 
evaluated. 

In  addition,  sufficient  operating  margin  has 
been  maintained  in  the  overtemperature 
setpoint  such  that  the  risk  of  turbine 
rtmbacks  or  reactor  trips  due  to  upper 
plenum  flow  anomalies  or  other  operational 
transients  will  be  minimized,  thus  reducing 
potential  challenges  to  the  plant  safety 
systems. 
SUMMARY 

The  changes  in  the  amendment  request 
applies  NRC  approved  methodologies  to 
changes  in  safety  analysis  values,  new  core 
safety  limits  and  new  N-16  setpoint  and 
parameter  values  to  assure  that  all  applicable 
safety  analysis  limiu  have  been  met.  The 
potential  for  an  operational  transient  to  occur 
has  not  been  affected  and  there  has  been  no 
significant  impact  on  the  consequences  of 
any  accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  changes  involve  the 
calculation  of  new  reactor  core  safety  limits 
and  overtemperature  reactor  trip  setpoint 
resets.  As  such,  the  changes  play  an 
important  role  in  the  analysis  of  postulated 
accidents  but  none  of  the  changes  effect  plant 
hardware  or  the  operation  of  plant  systems  in 
a  way  that  could  initiate  an  accident. 
Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 


In  reviewing  and  approving  the  methods 
used  for  safety  analyses  and  calculations,  the 
NRC  has  approved  the  safety  analysis  limits 
which  establish  the  margin  of  safety  to  be 
maintained.  While  the  actual  impact  on 
safety  is  discussed  in  response  to  question  1 , 
the  impact  on  margin  of  safety  is  discussed 
below: 

A.  Revision  to  the  Unit  2  Reactor  Core 
Safety  Limits 

The  TU  Electric  reload  analysis  methods 
have  been  used  to  determine  new  reactor 
core  safety  limits.  All  applicable  safety 
analysis  limits  have  been  met.  The  methods 
used  are  wholly  consistent  with  Technical 
Specification  BASES  2.1  which  is  the  twses 
for  the  safety  limits.  In  particular,  the  curves 
assure  that  for  Unit  2,  Cycle  4,  the  calculated 
DNBR  is  no  less  than  the  safety  analysis  limit 
and  the  average  enthalpy  at  the  vessel  exit  is 
less  than  the  enthalpy  of  saturated  liquid. 
The  acceptance  criteria  remains  valid  and 
continues  to  be  satisfied;  therefore,  no  change 
in  a  margin  of  safety  occurs. 

B.  Revision  to  Unit  2  Overtemperature  N- 
16  Reactor  Trip  Setpoints 

Because  the  reactor  core  safety  limits  for 
CPSES  Unit  2,  Cycle  4  are  recalculated,  the 
Reactor  Trip  System  instrumentation  setpoint 
values  for  the  Overtemperature  N-16  reactor 
trip  setpoint  which  protect  the  reactor  core 
safety  limits  must  also  be  recalculated.  The 
Overtemperature  N-16  reactor  trip  setpoint 
helps  prevent  the  core  and  Reactor  Coolant 
System  from  exceeding  their  safety  limits 
during  normal  operation  and  design  basis 
anticif>ated  operational  occurrences. 
However,  it  was  shown  in  these  calculations 
that  the  current  Unit  2  overtemperature 
reactor  trip  setpoint  (presented  in  the  current 
Technical  Specifications  and  excluding  the 
ftdelta  I)  trip  reset  function)  remains  valid. 
The  most  relevant  design  basis  analysis  in 
Chapter  15  of  the  CPSES  Final  Safety 
Analysis  Report  (FSAR)  which  is  affected  by 
the  Overtemperature  reactor  trip  setpoint  is 
the  Uncontrolled  Rod  Cluster  Control 
Assembly  Bank  Withdrawal  at  Power  (FSAR 
Section  15.4.2).  This  event  has  been  analyzed 
with  the  new  safety  analysis  value  for  the 
Overtemperature  reactor  trip  setpoint  to 
demonstrate  compliance  with  event  8p>ecific 
acceptance  criteria.  Because  all  event 
acceptance  criteria  are  satisfied,  there  is  no 
degradation  in  a  margin  of  safety. 

The  nominal  Reactor  Trip  System 
instrumentation  setpoints  values  for  the 
Overtemperature  N-16  reactor  trip  setpoint 
(Technical  Specification  Table  2.2-1)  are 
determined  based  on  a  statistical 
combination  of  all  of  the  uncertainties  in  the 
channels  to  arrive  at  a  total  uncertainty.  The 
total  uncertainty  plus  additional  margin  is 
applied  in  a  conservative  direction  to  the 
safety  analysis  trip  setpoint  value  to  arrive  at 
the  nominal  and  allowable  values  presented 
in  Technical  Specification  Table  2.2-1. 
Meeting  the  requirements  of  Technical 
Specification  Table  2.2-1  assures  that  the 
Overtemperature  reactor  trip  setpoint 
assumed  in  the  safety  analyses  remains  vaUd. 
The  CPSES  Unit  2,  Cycle  4  Overtemperature 
reactor  trip  setpoint  is  not  significantly 
different  from  the  previous  cycle,  and  thus 
provides  operatioiial  flexibility  to  withstand 
mild  transients  without  initiating  automatic 
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protective  actions.  Although  the  value  of  the 
fldelta  I)  trip  reset  function  setpoint  is 
different,  the  Reactor  Trip  System 
instrumentation  setpoint  values  for  the 
Overtemperature  N-16  reactor  trip  setpoint 
are  consistent  with  the  safety  analysis 
assumptions  which  have  been  analytically 
demonstrated  to  be  adequate  to  meet  the 
applicable  event  acceptance  criteria.  Thus, 
there  is  no  reduction  in  a  margin  of  safety. 

Using  the  NRC  approved  TU  Electric 
methods,  the  reactor  core  safety  limits  are 
determined  such  that  all  applicable  limits  of 
the  safety  analyses  are  met.  Because  the 
applicable  event  acceptance  criteria  continue 
to  be  met,  there  is  no  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Local  Public  Document  Room 
location:  University  of  Texas  at 
Arlington  Library.  Government 
Publications/lVlaps.  702  College.  P.O. 
Box  19497,  Arlington.  TX  76019 

Attorney  for  licensee:  George  L.  Edgar. 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  N.W.,  Washington,  DC  20036 

MRC  Project  Director:  James  W. 
Clifford,  Acting 

Previously  Published  Notices  Of 
Consideration  Of  Issuance  Of 
Amendments  To  Facility  Operating 
Licenses,  Proposed  No  Sigidficant 
Hazards  Consideration  Determination, 
And  Opportunity  For  A  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  cirtnmistances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Commonwealth  Edison  Company, 
Docket  No.  STN  50-455.  Byron  Station, 
Unit  No.  2,  Ogle  County,  niinois  Docket 
No.  STN  50-457,  Braidwood  SUtion, 
Unit  No.  2,  Will  County,  Illinois 

Date  of  amendment  request:  May  24. 
1997 

Description  of  amendment  request: 
The  amendments  revise  the  technical 
specifications  related  to  venting  of  the 
emergency  core  cooling  system  pumps 


and  associated  piping.  The  application 
originally  included  Byron.  Unit  1. 
However,  on  May  31.  1997,  ComEd 
supplemented  the  application  to  request 
an  emergency  license  amendment  for 
Byron.  Unit  1.  Amendment  No.  90  was 
issued  on  June  1,  1997. 

Date  of  publication  of  individual 
notice  in  Federal  Register  Jime  10,  1997 
(62  FR  31633) 

Expiration  date  of  individual  notice: 
July  10,  1997 

Local  Public  Document  Room 
location:  For  Byron,  the  Byron  Public 
Library  District.  109  N,  Franklin.  P.O. 
Box  434,  Byron.  Illinois  61010;  for 
Braidwood,  the  Wilmington  Public 
Library.  201  S.  Kankakee  Street. 
Wilmington.  Illinois  60481 

Niagara  Mohawk  Power  Corporation. 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
May  16.  1997 

Brief  description  of  amendment:  The 
proposed  amendment  would  make  an 
administrative  change  to  add  a 
supervisory  position  to  the  list  of 
personnel  who  may  be  required  to  hold 
a  senior  reactor  operator  license.  Date  of 
publication  of  individual  notice  in 
Federal  Register  Jime  4,  1997  (62  FR 
30625] 

Expiration  date  of  individual  notice: 
July  7.  1997 

Local  Public  Document  Room 
location:  Reference  and  Dociunents 
Department.  Penfield  Library.  State 
University  of  New  York.  Oswego.  New 
York  13126 

Notice  Of  Issuance  Of  Amendments  To 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License.  Proposed  No  Significant 
Hazards  Consideration  E)etermination. 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 
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Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and.  or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street.  NW.,  Washington,  DC.  and  at  the 
local  public  document  rooms  for  the 
particular  facilities  involved. 

Boston  Edison  Company,  Docket  No. 
50-293,  Pilgrim  Nuclear  Power  Station, 
Plymouth  County,  Massachusetts 

Date  of  application  for  amendment: 
January  20.  1997,  with  the  proposed  no 
significant  hazards  consideration 
submitted  by  letter  dated  January  30, 
1997.  as  supplemented  February  27, 
April  11,  May  14,  and  June  20  (2  letters), 
1997 

Brief  description  of  amendment:  The 
amendment  authorizes  Boston  Edison 
Company  (BECo)  to  change  the  UHS 
administrative  limit  from  eS'F  to  75  °F. 
and  change  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  to  reflect  the 
use  of  containment  pressure  to 
compensate  for  the  deficiency  in  NPSH 
following  a  design  basis  accident  and 
increase  the  accident  analysis  design 
UHS  temperature  from  65°F  to  75^.  As 
part  of  this  amendment,  BECo  has 
proposed  to  submit  a  Technical 
Specification  amendment  for  the  UHS 
temperature  by  the  first  quarter  of  1998. 
In  addition,  within  180  days  of  issuance 
of  this  amendment,  BECo  has 
committed  to  complete  the  containment 
analysis  using  the  ANS  5.1-1979  Decay 
Heat  Curve  with  a  2-sigma  uncertainty 
added.  The  staff  considers  BECo's 
commitments  acceptable  and  has 
conditioned  the  amendment 
accordingly. 

Date  of  issuance:  July  3,  1997 

Effective  date:  July  3, 1997 

Amendment  No.:  173 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Updated 
Final  Safety  Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register.  February  26,  1997  (62  FR 


8792)  The  February  27,  April  11,  May 
14,  and  June  20  (2  letters).  1997.  letters 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  as  submitted  by  letter 
dated  January  30,  1997.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  3.  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Plymouth  Public  Library,  11 
North  Street,  Plymouth,  Massachusetts 
02360 

Carolina  Power  &  Light  Company,  et 
al..  Docket  No.  50-400,  Shearon  Harris 
Nuclear  Power  Plant,  Unit  1,  Wake  and 
Chatham  Counties,  North  Carolina 

Date  of  application  for  amendment: 
March  14,  1997,  as  supplemented  May 
16,  and  June  17,  1997 

Brief  description  of  amendment:  The 
amendment  approves  changes  to  the 
Final  Safety  Analysis  Report  to  reflect 
new  analysis  of  the  radiological 
consequences  of  dropping  a  fuel  cask. 

Date  of  issuance:  June  26,  1997 

Effective  date:  June  26, 1997 

Amendment  No.  73 

Facility  Operating  License  No.  NPF- 
63.  Amendment  revises  the  Final  Safety 
Analysis  Report. 

Date  of  initial  notice  in  Federal 
Register.  April  9,  1997  (62  FR  17226). 
The  May  16,  and  June  17, 1997 
supplemental  information  did  not 
change  the  original  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  26,  1997.  No 
significant  hazards  consideration 
comments  received:  No 

Local  Public  Document  Room 
location:  Cameron  Village  Regional 
Library.  1930  Clark  Avenue,  Raleigh, 
North  Carolina  27605 

Entergy  Operations,  Inc.,  Docket  No. 
50-382,  Waterfbrd  Steam  Electric 
Station,  Unit  3,  St.  Charles  Parish, 
Louisiana 

Date  of  amendment  request:  April  11, 

1997 

Brief  description  of  amendment:  The 
amendment  changes  the  Waterford 
steam  Electric  Station,  Unit  3,  Technical 
Specifications  (TSs)  by  revising  TS 
3.6.2.2  and  Surveillance  Requirement 
4.6.2.2  for  the  Containment  Cooling 
System.  Also,  a  Surveillance 
Requirement  is  added  to  verify  that 
valves  actuate  on  a  Safety  Injection 
Actuation  Signal.  To  support  this 
addition,  Technical  Specification  Bases 
3/4.3.6.2.2  is  also  included. 


Date  of  issuance:  July  3,  1997 

Effective  date:  July  3, 1997,  to  be 
implemented  within  60  days. 

Amendment  No.:  131 

Facility  Operating  License  No.  NPF- 
38:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  April  22.  1997  (62  FR  19626) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  3,  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  University  of  New  Orleans 
Library,  Louisiana  Collection,  Lakefront, 
New  Orleans,  LA  70122 

Northeast  Nuclear  Energy  Company,  et 
al.,  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
April  17, 1997 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  3.7.14  by  clarifying  the 
actions  to  be  taken  when  an  area 
temperature  exceeds  its  temperature 
limit. 

Date  of  issuance:  June  24, 1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  141 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register.  (62  FR  27798  May  21,  1997) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  24.  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike. 
Norwich,  Connecticut  06360,  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford. 
Coimecticut  06385 

Northeast  Nuclear  Energy  Company,  et 
al..  Docket  No.  50-423,  Millstoae 
Nuclear  Po%*rer  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
April  15,  1997 

Brief  description  of  amendment:  The 
amendment  makes  changes  to  Technical 
Specification  (TS)  SecUons  4.3.3.6  and 
4.6.4.1,  which  require  that  the  hydrogen 
monitors  be  periodically  tested. 
Specifically,  the  changes  increase  the 
testing  interval  of  the  monitor's 
hydrogen  sensor,  correct  inconsistencies 


between  the  TS  surveillances,  and  make 
changes  to  the  Bases  of  the 
surveillances. 

Date  of  issuance:  ]une  24,  1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  142 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21,  1997  (62  FR  27797) 
The  Commission's  related  evaluation  of 
the  amendment  is  conteuned  in  a  Safety 
Evaluation  dated  June  24,  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Learning  Resources  Center, 
Three  Rivers  Community-Technical 
College,  574  New  London  Turnpike, 
Norwich,  Connecticut  06360.  and  the 
Waterford  Library,  ATTN:  Vince 
Juliano,  49  Rope  Ferry  Road,  Waterford, 
Connecticut  06385 

Public  Service  Electric  &  Gas  Company, 
Docket  Nos.  50-272  and  50-311,  Salem 
Nuclear  Generating  Station,  Unit  Nos.  1 
and  2,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
April  11,  1997 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  (TS)  3/4.6.2.3, 
"Containment  Cooling  System,"  and  its 
associated  Bases  section  to  ensure  that 
the  TSs  properly  test  the  contaimnent 
fan  cooling  units'  post-accident  mode  of 
operation. 
Date  of  issuance:  June  24,  1997 
Effective  date:  Both  units,  as  of  the 
date  of  issuance,  to  be  implemented 
within  60  days. 
Amendment  Nos.  197  and  180 
Facility  Operating  License  Nos.  DPR- 
70  and  DPR- 75.  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21.  1997  (62  FR  27799) 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  June  24,  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Salem  Free  Public  Library,  112 
West  Broadway,  Salem,  NJ  08079 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
March  13,  1997,  as  supplemented  on 
June  26,  1997  (TS  97-01) 

Brief  description  of  amendments:  The 
amendments  change  the  Technical 
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Specifications  by  raising  the  allowable 
U-235  enrichment,  as  specified  in 
Section  5.6.1.2,  of  fuel  stored  in  the  new 
fuel  pit  storage  racks  from  4.5  to  5.0 
weight  percent. 

Date  of  issuance:  July  1, 1997 

Effective  date:  July  1,  1997 

Amendment  Nos.:  225  and  216 

Facility  Operating  License  Nos.  DPR- 
77  and  DPR-79:  Amendments  revise  the 
technical  specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21,  1997  (62  FR  27802). 
The  June  26,  1997  supplement  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  an  environmental 
assessment  dated  June  16,  1997,  and  a 
Safety  Evaluation  dated  July  1,  1997.  No 
significant  hazards  consideration 
conunents  received:  No. 

Local  Public  Document  Room 
location:  Chattanooga-Hamilton  County 
Library,  1001  Broad  Street.  Chattanooga, 
Tennessee  37402 

Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power 
Station,  Vernon,  Vermont 

Date  of  application  for  amendment: 
August  27.  1993,  as  supplemented  by 
letters  dated  November  9,  1993,  April 
26,  1996,  and  September  25,  1996 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  incorporate  the  revised 
10  CFR  Part  20,  Standards  for  Protection 
Against  Radiation. 

Date  of  issuance:  June  19,  1997 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  60 
days. 

Amendment  No.:  151 

Facility  Operating  License  No.  DPR- 
28.  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register  January  4, 1995  (60  FR  507) 
The  November  9,  1993,  April  26,  1996, 
and  September  25,  1996,  submittals  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  June  19,  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
location:  Brooks  Memorial  Library,  224 
Main  Street,  Brattleboro,  VT  05301 


Wisconsin  Electric  Power  Company, 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant,  Unit  Nos.  1  and 
2,  Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 
June  4,  1996  (TSCR  188  and  189).  as 
supplemented  August  5.  September  26. 
October  21,  November  13,  November  20, 
and  December  2,  1996,  and  January  16, 
March  20,  and  April  2, 1997 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
SpecificaUons  (TS)  15.1,  "Definitions;" 
TS  15.2.1,  "Safety  Limit,  Reactor  Core;" 
TS  15.2.3.  "Limiting  Safety  System 
Settings,  Protective  Instrumentation;" 
TS  15.3.1,  "Reactor  Coolant  System," 
Section  C,  "Maximum  Coolant 
Activity,"  and  Section  G,  "Operational 
Limitations:"  TS  15.3.4,  "Steam  and 
Power  Conversion  System;"  TS  15.3.5, 
"Instrumentation  System;"  TS  15.4.1. 
"Operational  Safety  Review;"  TS  15.5.3, 
"Design  Features-Reactor;"  and  TS 
15.6.9,  "Plant  Reporting  Requirements" 
to  reflect  parameters  associated  with 
new  steam  generators  in  Unit  2  and 
changes  in  analyses  that  affect  both 
Units  1  and  2. 
Date  of  issuance:  ]\x\y  1,  1997 
Effective  date:  July  1.  1997.  The  TS 
shall  be  implemented  within  45  days 
from  the  date  of  issuance  and  the  Final 
Safety  Analysis  Report  changes  shall  be 
implementeid  by  June  30,  1998. 
Implementation  of  these  amendments 
includes  incorporation  of  accident 
analyses  submitted  in  support  of  tbis 
amendment  into  the  Final  Safety 
Analysis  Report  in  sufficient  detail  to 
support  future  evaluations  performed  in 
accordance  with  10  CFR  50.59  and  as 
described  in  the  licensee's  applications 
dated  June  4.  1996,  as  supplemented  on 
August  5,  September  26,  October  21, 
November  13,  November  20,  and 
December  2,  1996,  and  January  16, 
March  20.  and  April  2, 1997,  and 
evaluated  in  the  staff's  safety  evaluation 
dated  July  1,  1997. 
Amendment  Nos.:  173,  177 
Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  July  3.  1996  (61  FR  34903  and 
61  FR  34904)  and  April  9,  1997  (62  FR 
17243)  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  1.  1997.  No  significant  hazards 
consideration  comments  received:  No. 

Local  Public  Document  Room 
location:  The  Lester  Public  Library, 
1001  Adams  Street,  Two  Rivers, 
Wisconsin  54241 
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Wolf  Creek  Nuclear  Operating 
Corporation,  Docket  No.  50-482,  Wolf 
Creek  Generating  Station.  Coffiey 
County,  Kansas 

Date  of  amendment  request:  March 
21.  1997,  as  supplemented  by  letter 
dated  April  15.  1997 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  6.8.5.b  to  provide  an 
exception  to  the  examination 
requirements  of  Regulatory  Guide  1.14, 
Revision  1,  "Reactor  Coolant  Pump 
Flywheel  Integrity"  and  delays  the 
inspection  of  5ie  "D"  reactor  coolant 
pump  flywheel  to  the  Fall  1997 
refueling  outage.  A  typographical  error 
in  TS  6.8.5.C  is  corrected. 

Date  of  issuance:  June  24,  1997 

Effective  date:  June  24. 1997.  to  be 
implemented  within  30  days  of 
issuance. 

Amendment  No.:  106 

Facility  Operating  License  No.  NPF- 
42.  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register  May  21,  1997  (62  FR  27803) 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  June  24.  1997.  No 
significant  hazards  consideration 
comments  received:  No. 

Local  Public  Document  Room 
locations:  Emporia  State  University, 
William  Allen  White  Library.  1200 
Commercial  Street.  Emporia,  Kansas 
66801  and  Washburn  University  School 
of  Law  Library.  Topeka,  Kansas  66621 

Notice  Of  Issuance  Of  Amendmente  To 
Facility  Operating  Licenses  And  Final 
Determination  Of  No  Significant 
Hazards  Consideration  and  opportunity 
for  a  hearing  (Exigent  Public 
Announcement  Or  Emergency 
Circumstances) 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application  for  the 
amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's  rules 
and  regulations.  The  Commission  has 
made  appropriate  findings  as  required 
by  the  Act  and  the  Commission's  rules 
and  regulations  in  10  CFR  Chapter  I, 
which  are  set  forth  in  the  license 
amendment. 

Because  of  exigent  or  emergency 
circumstances  associated  with  the  date 
the  amendment  was  needed,  there  was 
not  time  for  the  Commission  to  publish, 
for  public  comment  before  issuance,  its 


usual  30-day  Notice  of  Consideration  of 
Issuance  of  Amendment,  Proposed  No 
Significant  Hazards  Consideration 
Determination,  and  Opportunity  for  a 

Hearing. 

For  exigent  circumstances,  the 
Commission  has  either  issued  a  Federal 
Register  notice  providing  opportunity 
for  public  comment  or  has  used  local 
media  to  provide  notice  to  the  public  in 
the  area  surrounding  a  licensee's  facility 
of  the  licensee's  application  and  of  the 
Commission's  proposed  determination 
of  no  significant  hazards  consideration. 
The  Commission  has  provided  a 
reasonable  opportimity  for  the  public  to 
comment,  using  its  best  efforts  to  make 
available  to  the  public  means  of 
communication  for  the  public  to 
respond  quickly,  and  in  the  case  of 
telephone  comments,  the  comments 
have  been  recorded  or  transcribed  as 
appropriate  and  the  licensee  has  been 
informed  of  the  public  comments. 

In  circumstances  where  failure  to  act 
in  a  timely  way  would  have  resulted,  for 
example,  in  derating  or  shutdown  of  a 
nuclear  power  plant  or  in  prevention  of 
either  resumption  of  operation  or  of 
increase  in  power  output  up  to  the 
plant's  licensed  power  level,  the 
Commission  may  not  have  had  an 
opportunity  to  provide  for  public 
comment  on  its  no  significant  hazards 
consideration  determination.  In  such 
case,  the  license  amendment  has  been 
issued  without  opportunity  for 
comment.  If  there  has  been  some  time 
for  public  comment  but  less  than  30 
days,  the  Commission  may  provide  an 
opportunity  for  public  comment.  If 
comments  have  been  requested,  it  is  so 
stated.  In  either  event,  the  State  has 
been  consulted  by  telephone  whenever 
possible. 

Under  its  regulations,  the  Commission 
may  issue  and  make  an  amendment 
immediately  effective,  notwithstanding 
the  pendency  before  it  of  a  request  for 
a  hearing  from  any  person,  in  advance 
of  the  holding  and  completion  of  any 
required  hearing,  where  it  has 
determined  that  no  significant  hazards 
consideration  is  involved. 

The  Commission  has  applied  the 
standards  of  10  CFR  50.92  and  has  made 
a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  basis  for  this 
determination  is  contained  in  the 
documents  related  to  this  action. 
Accordingly,  the  amendments  have 
been  issued  and  made  effective  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 


to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  application  for 
amendment,  (2)  the  amendment  to 
Facility  Operating  License,  and  (3)  the 
Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment,  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  the  Gelman  Building,  2120  L 
Street,  NW.,  Washington,  DC,  and  at  the 
local  public  document  room  for  the 
particular  facility  involved. 

The  Commission  is  also  offering  an 
opportunity  for  a  hearing  with  respect  to 
the  issuance  of  the  amendment.  By 
August  15, 1997,  the  licensee  may  file 
a  request  for  a  hearing  with  respect  to 
issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in.  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  Commission's 
Public  Document  Room,  the  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  DC  and  at  the  local  public 
document  room  for  the  particular 
facility  involved.  If  a  request  for  a 
hearing  or  petition  for  leave  to  intervene 
is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  the  nature  of  the 
petitioner's  right  under  the  Act  to  be 
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made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  hais  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  lo  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fiact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  fwrmitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses.  Since  the  Commission  has 
made  a  final  determination  that  the 
amendment  involves  no  significant 
hazards  consideration,  if  a  hearing  is 
requested,  it  will  not  stay  the 
effectiveness  of  the  amendment.  Any 
hearing  held  would  take  place  while  the 
amendment  is  in  effect. 


A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-001,  Attention: 
Docketing  and  Services  Branch,  or  may 
be  delivered  to  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC,  by 
the  above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 
General  Counsel,  U.S.  Nuclear 
Regulatory  Conunission,  Washington, 
DC  20555-001,  and  to  the  attorney  for 
the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  p>etitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  the 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

Consolidated  Edison  Company  of  New 
York,  Docket  No.  50-247,  Indian  Point 
Nuclear  Generating  Unit  No.  2, 
Westchester  County,  New  York 

Date  of  application  for  amendment: 
December  11, 1996,  as  supplemented 
March  27, 1997,  April  17,  1997,  and 
June  17,  1997 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specifications  to  allow  extended  rod 
position  indicator  deviation  limits,  on- 
line calibration  of  the  rod  position 
indication  and  to  clarify  the  operability 
requirements  during  calibration. 

Date  of  issuance:  ]une  27,  1997 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  No.:  194 

Facility  Operating  License  No.  DPR- 
26:  Amendment  revised  the  Technical 
Specifications.  F^iblic  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No.  The  NRC 
published  a  public  notice  of  the 
proposed  amendment,  issued  a 
proposed  finding  of  no  significant 
hazards  consideration  and  requested 
that  any  conunents  on  the  proposed  no 
significant  hazards  consideration  be 
provided  to  the  staff  by  the  close  of 
business  on  June  25,  1997.  The  notice 
was  published  in  the  Peekskill  Evening 
Star  on  June  20-25.  1997. 

The  Conunission 's  related  evaluation 
of  the  amendment,  finding  of  exigent 
ciitnunstances,  consultation  with  the 
State  of  New  York  and  final  no 
significant  hazards  consideration 
determination  are  contained  in  a  Safety 
Evaluation  dated  June  27,  1997. 


Local  Public  Document  Boom 
location:  White  Plains  Public  Library, 
100  Marline  Avenue.  White  Plains,  New 
York  10610 

North  Atlantic  Energy  Senrice 
Coqwration,  DocksU  Nos.  50-443, 
Seabrook  SUtion,  Unit  1,  Seabrook, 
Massachusetts 

Date  of  amendment  request:  June  19, 
1997 

Brief  description  of  amendment:  The 
amendment  revised  Technical 
Specification  6.8.1.6.h.  to  include  a 
reference  to  the  NRC-approved 
Westinghouse  Topical  Report  WCAP- 
12610-P-A.  •VANTAGE+  Fuel 
Assembly  Reference  Core  Report,  "  dated 
April  1995. 

Date  of  issuance:  June  24,  1997 

Effective  date:  As  of  the  date  of 
issuance,  and  to  be  implemented  before 
transition  into  Operational  Mode  2 
during  startup  from  Refueling  Outage  5. 

Amendment  No.:  52 

Facility  Operating  License  No.  NPF- 
86:  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  No.  The 
Commission's  related  evaluation  of  the 
amendment,  finding  of  emergency 
circumstances,  consultation  with  the 
States  of  New  Hampshire  and 
Massachusetts,  and  final  no  significant 
hazards  considerations  determination 
are  contained  in  the  safety  evaluation 
dated  June  24,  1997. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park,  Exeter,  New  Hampshire 
03833 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esquire,  Northeast  Utilities 
Service  Company,  Post  Office  Box  270. 
Hartford  CT  06141-0270  Acting 

NRC  Project  Director:  Patrick  D. 
Milano 

North  Atlantic  Enei^  Service 
Corporation,  Dockets  Nos.  50-443, 
Sealwtwk  Station,  Unit  1,  Seabrook, 
Massachusetts 

Date  of  amendment  request:  May  29, 
1997 

Brief  description  of  amendment:  The 
amendment  modifies  Technical 
Specification  5.3.1  by  replacing  the 
current  term  "zircaloy"  with 
terminology  that  explicitly  identifies  the 
NRC-approved  Westinghouse  fuel 
assembly  design  in  use  at  the  Seabrook 
Station  consisting  of  assemblies  with 
either  ZIRLO  or  Zircaloy-4  fuel  cladding 
material. 

E>ate  of  issuance:  June  24,  1997 

Effective  date:  As  of  the  date  of 
issuance,  and  to  be  implemented  before 
transition  into  Operational  Mode  2 
during  startup  from  Refueling  Outage  5. 
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Amendment  No.:  53 
Facility  Operating  License  No.  NPF- 
86;  Amendment  revised  the  Technical 
Specifications.  Public  comments 
requested  as  to  proposed  no  significant 
hazards  consideration:  Yes.  The  NRC 
published  a  public  notice  of  the 
proposed  amendment,  issued  a 
proposed  finding  of  no  significant 
hazards  consideration,  and  requested 
that  any  comments  on  the  proposed  no 
significant  hazards  consideration  be 
provided  to  the  staff  by  the  close  of 
business  on  )une  10,  1997.  The  notice 
was  published  in  Foster's  Daily 
Democrat  and  in  the  Portsmouth  Herald 
on  June  4.  1997.  Public  comments  were 
received,  and  they  have  been  addressed 
in  the  staffs  safety  evaluation. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
circumstances,  consultation  with  the 
States  of  New  Hampshire  and 
Massachusetts,  and  final  no  significant 
hazards  determination  are  contained  in 
a  safety  evaluation  dated  June  24. 1997. 

Local  Public  Document  Room 
location:  Exeter  Public  Library, 
Founders  Park,  Exeter.  New  Hampshire 
03833 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esquire,  Northeast  Utilities 
Service  Company,  Post  Office  Box  270, 
Hartford  CT  06141-0270  Acting 

NRC  Project  Director:  Patrick  D. 
Milano 

Washington  Public  Power  Supply 
System,  Docket  No.  50-397.  Nuclear 
Pro)ect  No.  2,  Benton  County, 
Washington 

Date  of  application  for  amendment: 
March  22,  1997,  as  supplemented  by 
letters  dated  April  2.  April  3.  April  9, 
April  15,  and  May  14,  1997.  Additional 
information  was  also  received  by  telefax 
on  May  19,  1997. 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
Requirement  (SR)  3.3.1.1.15,  Reactor 
Protection  System  (RPS)  Response  Time 
functions  3  and  4  and  SR  3.3.6.1.7, 
Primary  Containment  Isolation  System 
Response  Time,  functions  l.a.  l.b,  and 
l.c,  adding  a  note  to  indicate  that  the 
sensor  is  excluded  from  response  time 
testing  when  verifying  that  the  response 
time  is  within  limits.  The  amendment 
also  revises  SR  3.3.5.1.7,  Emergency 
Core  Cooling  System  (ECCS)  Response 
Time  by  relocating  the  requirements  to 
SR  3.5.1.8.  ECCS  Operating,  and  adding 
a  note  to  SR  3.5.1.8  to  indicate  that  no 
actuation  instrumentation  response  time 
measurement  is  required.  Additionally, 
SR  3.5.1.8  requires  that  the  SR  be  met 
in  MODES  1,2,  and  3,  whereas  the 
previous  SR  3.3.5.1.7  was  required  to  be 
met  in  MODES  1,  2,  3,  4,  and  5. 


Date  of  Issuance:  ]\iDe  11.  1997 

Effective  date:  June  11,  1997 

Amendment  No.:  150 

Facility  Operating  License  No.  NPF- 
21.  The  amendment  revised  the 
Technical  Specifications.  Press  release 
issued  requesting  comments  as  to 
proposed  no  significant  hazards 
consideration:  Yes.  April  11, 1997.  Tri- 
City  Herald  (Washington).  Comments 
received:  No.  The  Commission's  related 
evaluation  of  the  amendments,  finding 
of  exigent  circumstances,  consultation 
with  the  State  of  Washington  and  final 
determination  of  no  significant  hazards 
consideration  are  contained  in  a  Safety 
Evaluation  dated  Jime  11,  1997. 

Attorney  for  licensee:  Perry  D. 
Robinson,  Esq..  Winston  &  Strawn,  1400 
L  Street,  N.W.,  Washington,  D.C.  20005- 
3502 

Local  Public  Document  Room 
location:  Richland  Public  Library,  955 
Northgate  Street,  Richland,  Washington 
99352 
NRC  Project  Director:  William  H. 

Bateman 

Dated  at  Rockville,  Maryland,  this  9th  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission 

Elinor  G.  Adenaam, 

Deputy  Director,  Division  of  Reactor  Projects 
m/IV,  Office  of  Nuclear  Reactor  Regulation 
[Doc.  97-18513  Filed  7-15-97;  8:45  ami 

BILUNG  CODE  759(H>1-F. 


regulation  to  provide  for  submission  to 
the  PBGC  of  plan  records  that  are 
necessary  to  support  premium  filings. 
This  rule  contains  information 
collection  requirements.  On  July  11, 
1997.  OMB  approved  the  collection  of 
information  requirements  with  respect 
to  this  final  rule  under  OMB  control 
number  1212-0009  (expires  February 
28, 1998).  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Issued  in  Washington,  D.C.  this  11th  day 
of  July,  1997. 
John  Seal, 

Acting  Executive  Director.  Pension  Benefit 
Guaranty  Corporation. 
[FR  Doc.  97-18720  Filed  7-15-97;  8:45  am) 

BILUHG  CODE  7T0e-O1-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Agency  Information  Collection 
Activities;  OMB  Approval  Received; 
Disclosure  of  Premium-Related 
Information 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act,  this  notice 
announces  the  Office  of  Management 
and  Budget's  approval  of  a  collection  of 
information  contained  in  the  Pension 
Benefit  Guaranty  Corporation's  final 
rule  amending  its  premium  pajonent 
regulation. 

FOn  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  or  James  L.  Beller,  Attorney, 
Pension  Benefit  Guaranty  Corporation, 
Office  of  the  General  Counsel,  Suite  340, 
1200  K  Street,  NW.,  Washington,  DC 
20005-4026,  202-326-^024  (202-326- 
4179  for  TTY  and  TDD). 
SUPPLEMENTARY  INFORMATION:  On  July  9, 
1997.  the  PBGC  published  in  the 
Federal  Register  (62  FR  36663)  a  final 
rule  amending  its  premium  payment 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission,  Office  of  Filings 
and  Information  Services,  Washington, 

DC  20549. 
Extension:  Form  2-E  and  Rule  609, 

SEC  File  No.  270-222,  OMB  Control  No. 

3235-0233;  Rule  6c-7.  SEC  File  No. 

270-269,  OMB  Control  No.  3235-0276; 

and  Rule  lla-2,  SEC  File  No.  270-267, 

OMB  Control  No.  3235-0272. 
Notice  is  hereby  given  that,  pursuant 

to  the  Paperwork  Reduction  Act  of  1995 

(44  U.S.C.  3501  et  seq.),  the  Securities 

And  Exchange  Commission 

("Commission")  is  soliciting  comments 

on  the  collections  of  information 

summarized  below.  The  Commission 

plans  to  submit  these  existing 

collections  of  information  to  the  Office 

of  Management  and  Budget  for 

extension  and  approval. 

Form  2-E  is  used,  pursuant  to  Rule 
609  of  Regulation  E  under  the  Securities 
Act  of  1933,  by  small  business 
investment  companies  or  business 
development  companies  engaged  in 
limited  offerings  of  securities  to  report 
semi-annually  the  progress  of  an 
offering,  including  the  number  of  shares 
sold.  The  form  solicits  information  such 
as  the  dates  an  offering  has  commenced 
and  completed,  the  number  of  shares 
sold  and  still  being  offered,  amounts 
received  in  the  offering,  and  expenses 
and  underwriting  discounts  incurred  in 
the  offering.  This  information  assists  the 
Commission  staff  in  determining 
whether  the  issuer  has  stayed  within  the 
limits  of  an  exemptive  offering. 
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Form  2-E  must  be  filed  semi-aimually 
during  an  offering  and  as  a  final  report 
at  the  completion  of  the  offering.  Less 
fi^quent  filing  would  not  allow  the 
Commission  to  monitor  the  progress  of 
the  limited  offering  in  order  to  ensure 
that  the  issuer  was  not  attempting  to 
avoid  the  normal  registration  provisions 
of  the  securities  laws. 

There  has  been  approximately  one 
filing  on  form  2-E  under  rule  609  of 
regulation  E  during  each  of  the  last  2 
years.  On  average,  approximately  one 
respondent  spend  four  hours  collecting 
information,  preparing,  and  filing  a  form 
2-E  for  a  total  amount  reporting  and 
recordkeeping  burden  of  four  hours. 

Rule  6c-7  under  the  Investment 
Company  Act  of  1940  ("1940  Act ") 
provides  exemption  from  certain 
provisions  of  Sections  22(e)  and  27  of 
the  1940  Act  for  registered  separate 
accounts  offering  variable  annuity 
contracts  to  certain  employees  of  Texas 
institutions  of  higher  education 
participating  in  the  Texas  Optional 
Retirement  Program. 

There  are  approximately  183 
registrants  governed  by  Rule  6c-7,  with 
an  estimated  compliance  time  of  30 
minutes  per  registrant  for  a  total  of  92 
annual  burden  hours. 

Rule  lla-2  permits  certain  registered 
insurance  company  separate  accounts, 
subject  to  certain  conditions,  to  make 
offers  to  exchange  their  securities  for 
other  investment  company  securities 
without  obtaining  prior  Commission 
approval. 

■There  are  approximately  550 
registrants  governed  by  Rule  lla-2, 
with  an  estimated  compliance  time  of 
15  minutes  per  registrant  for  a  total  of 
138  annual  burden  hours. 

The  estimate  of  average  biutien  hours 
is  made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  is  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  vtrill  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 


Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Exchange  Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  5th  Street.  NW., 
Washington.  DC  20549. 

Dated:  July  9. 1997. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-18692  Filed  7-15-97;  8:45  am] 

BILUNG  CODE  BOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Extension:  Rule  19b-4  and  Form  19b- 
4;  SEC  File  No.  270-38;  OMB  Control 
No.  3235-0045. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

The  information  is  collected  pursuant 
to  Rule  19b— 4  of  the  Securities 
Exchange  Act  of  1934  ("Act"),  entitled 
"Filings  with  Respect  to  Proposed  Rule 
Changes  by  Self-Regulatory 
Organizations." 

Rule  19b— 4,  as  amended  by  the 
Securities  Act  Amendments  of  1975, 
requires  each  self-regulatory 
organization  to  file  with  the 
Commission  copies  of  any  proposed 
amendment  to  its  constitution,  articles 
of  incorporation,  bylaws,  rules  or 
similar  instrument  or  any  interpretation 
of  these  instruments.  The  Commission 
is  required  to  publish  notice  of  such 
filing,  and  either  approve  the  proposal 
or  institute  proceedings  to  determine 
whether  the  proposal  should  be 
disapproved. 

The  collection  of  information  is 
designed  to  provide  the  Commission 
with  the  information  necessary  to 
determine  whether,  as  required  by  the 
Act,  the  rule  proposal  is  consistent  with 
the  Act  and  the  rules  thereunder.  The 
information  is  used  to  determine 
whether  the  propos€d  should  be 
approved  or  proceedings  should  be 
instituted  to  determine  whether 
disapproval  is  appropriate. 

The  respondents  to  the  collection  of 
information  axe  self-regulatory 
organizations,  which  generally  are 
securities  exchanges. 

An  estimated  25  respondents  file 
approximately  20  filing  per  year. 


totaling  an  average  burden  of  17,500 
burden  hoiirs. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons;  (i)  Desk  Officer 
for  the  Securities  and  Exchtmge 
Commission.  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  3208, 
New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  N.W., 
Washington.  D.C.  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  July  7.  1997. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  97-18691  Filed  7-15-97;  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReieaM  No.  IC-22742;  811-4291] 

Dean  Witter  Premier  income  Trust; 
Notice  of  Application 

July  9. 1997. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"). 

ACTION:  Notice  of  Application  for 
Deregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  Dean  Witter  Premier  Income 
Trust. 

RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f)  of  the  Act. 
SUMMARY  OF  APPUCATKM:  Applicant 
requests  an  order  declaring  that  it  has 
ceased  to  be  an  investment  company. 
RUNG  DATE:  The  application  was  filed 
on  June  16.  1997. 

HEARING  OR  NOTIFICATION  OF  HEARMG:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  4,  1997,  and  should  be 
accompanied  by  proof  cf  service  on 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
bearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 


38148 


Federal  Register  /  Vol.  62,  No.  136  /  Wednesday.  July  16.  1997  /  Notices 


ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  N.W..  Washington,  D.C.  20549. 
Applicant,  Two  World  Trade  Center, 
New  York,  N.Y.  10048. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  B.  McDonald,  Jr.,  Senior 
Counsel,  at  (202)  942-0533,  or  Mary  Kay 
Freeh,  Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  an  open-end, 
diversified  management  investment 
company  organized  as  a  Massachusetts 
business  trust  under  the  laws  of  the 
Commonwealth  of  Massachusetts.  On 
March  29,  1991.  applicant  registered 
under  the  Act  and  Bled  a  registration 
statement  under  the  Securities  Act  of 
1933  to  register  its  shares.  The 
registration  statement  became  effective 
on  May  30,  1991,  and  applicant 
commenced  its  initial  public  offering  of 
shares  the  following  day. 

2.  On  January  23,  1997,  applicant's 
board  of  trustees  approved  a  plan  of 
liquidation  and  dissolution 
("Liquidation  Plan").  The  Liquidation 
Plan  provided  for  the  liquidation  of 
applicant  and  the  distribution  of 
applicant's  remaining  assets  to  its 
securityholders.  In  approving  the 
Liquidation  Plan,  the  trustees 
considered  a  number  of  factors, 
including  applicant's  shrinking  asset 
base  and  the  inefficiencies,  higher  costs 
and  disadvantageous  economies  of  scale 
attendant  with  decreased  assets.  Based 
on  consideration  of  all  the  factors 
deemed  relevant  by  it,  the  board  of 
trustees  determined  that  the  adoption  of 
the  Liquidation  Plan  would  be  in  the 
best  interests  of  applicant  and  its 
securityhoulders. 

3.  On  or  about  February  21,  1997, 
proxy  materials  soliciting  approval  of 
the  liquidation  were  sent  to  applicant's 
securityholders.  Pursuant  to  applicant's 
Declaration  of  Trust,  as  amended, 
applicant's  securityholders  approved 
the  Liquidation  Plan  at  a  special 
meeting  held  on  May  1, 19i97. 

4.  As  of  May  9,  1997,  applicant  had 
total  net  assets  of  $12,694,788.40. 
comprising  1,449,722.565  shares,  with  a 
per  share  net  asset  value  of  $8.756702. 
On  May  12,  1997,  applicant's 
securityholders  were  paid  a  final 
liquidation  distribution  of  $8.756702 
per  share  equal  to  the  securityholders' 
proportionate  interest  in  the  remaining 
assets  of  applicant. 


5.  Approximately  $16,000  of 
expenses,  including  the  costs  of  printing 
and  mailing  the  proxy  statement  and 
any  additional  material  relating  to  the 
shareholder  meeting  at  which  the 
liquidation  of  applicant  was  approved 
and  any  expenses  relating  to 
deregistering  applicant  as  an  investment 
company  and  dissolving  applicant,  were 
borne  by  the  applicant.  Any  additional 
costs  relating  to  soliciting  proxies  were 
paid  by  Dean  Witter  InterCapital  Inc., 
applicant's  investment  adviser. 

6.  As  of  the  date  of  the  application, 
applicant  had  no  securityholders,  debts, 
liabilities,  or  assets  and  was  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  dose  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs. 

7.  Applicant  intends  to  file  Articles  of 
Dissolution  with  the  Secretary  of  State 
of  The  Commonwealth  of 
Massachusetts. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Maif  ar«t  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  97-18609  Filed  7-15-97;  8:45  am) 
BILUNa  C006  a01(M>1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  81-925] 

Application  and  Opportunity  for 
Hearing:  OMLX,  the  London  Securities 
and  Derivatives  Exchange  Limited 

July  9,  1997. 

Notice  is  Hereby  Given  that  OMLX, 
the  London  Securities  and  Derivatives 
Exchange  Limited  ("Applicant")  has 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  an 
application  pursuant  to  Section  12(h)  of 
the  Securities  Exchange  Act  of  1934.  as 
amended,  (the  "Exchange  Act")  for  an 
order  exempting  Applicant  fit)m  the 
registration  provisions  of  Section  12(g) 
and  the  provisions  of  Sections  14(e)  and 
15(d)  of  the  Exchange  Act. 

For  a  detailed  statement  of  the 
information  presented,  all  persons  are 
referred  to  said  application  which  is  on 
file  at  the  offices  of  the  Commission  in 
the  Public  Reference  Room,  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549. 

Notice  is  Further  Given  that  any 
interested  person  not  later  than  August 
15, 1997  may  submit  to  the  Commission 
in  writing  its  views  or  any  substantial 
facts  bearing  on  the  application  or  the 
desirability  of  a  hearing  thereon.  Any 


such  communication  or  request  should 
be  addressed  to:  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 
Street,  N.W.,  Washington,  D.C.  20549, 
and  should  state  briefly  the  natiue  of  the 
interest  of  the  person  submitting  such 
information  or  requesting  the  hearing, 
the  reason  for  such  a  request,  and  the 
issues  of  fact  and  law  raised  by  the 
application  which  it  desires  to 
controvert. 

Persons  who  request  a  hearing  or 
advice  as  to  whether  a  hearing  is 
ordered  will  receive  any  notices  and 
orders  issued  in  this  matter,  including 
the  date  of  the  hearing  (if  ordered)  and 
any  postponements  thereof.  At  any  time 
after  said  date,  an  order  granting  the 
application  may  be  issued  upon  request 
or  upon  the  Commission's  own  motion. 

For  the  Commission,  by  the  Division  of 
Corporation  Finance,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  97-18604  Filed  7-1&-97;  8:45  am] 

BILLING  CODE  801(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
To  Withdraw  From  Listing  and 
Registration;  (Ponder  industries,  Inc., 
Common  Stock,  $.01  Par  Value)  File 
No.  1-10685 

July  10,  1997. 

Ponder  Industries,  Inc.  ("Company") 
has  filed  an  application  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  and  Rule  12d2-2(d) 
promulgated  thereunder,  to  withdraw 
the  above  specified  security  ("Security") 
from  listing  and  registration  on  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange"). 

The  reasons  cited  in  the  application 
for  withdrawing  the  Seciuity  from 
listing  and  registration  on  the  BSE 
include  the  following: 

The  Company's  Security  has  been 
traded  on  the  NASDAQ  SmallCap 
Market  since  January  29,  1996. 

The  Company  has  elected  to  delist 
from  the  BSE  because,  to  the  Company's 
knowledge,  no  trades  of  the  Security 
have  been  made  on  the  BSE  in  the  past 
year.  In  addition,  the  Company  has 
determined  to  delist  rather  than  to  file 
an  application  for  the  listing  of 
additional  shares  as  was  required  by  the 
BSE  by  the  close  of  trading  on  June  20, 
1997.  The  Company  believes  it  cannot 
justify  the  economic  expense  of 
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maintaining  dual  listings  on  both  the 
NASDAQ  SmallCap  and  the  BSE. 

The  Exchange  has  informed  the 
Company  by  letter  dated  June  24,  1997, 
that  it  has  no  objection  to  the 
withdrawal  of  the  Security  from  listing 
on  the  BSE. 

Any  interested  person  may,  on  or 
before  July  31,  1997,  submit  by  letter  to 
the  Secretary  of  the  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549,  facts 
bearing  upon  whether  the  application 
has  been  made  in  accordance  with  the . 
rules  of  the  exchanges  and  what  terms, 
if  any,  should  be  imposed  by  the 
Commission  for  the  protection  of 
investors.  The  Commission,  based  on 
the  information  submitted  to  it,  will 
issue  an  order  granting  the  application 
after  the  date  mentioned  above,  unless 
the  Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  97-18693  Filed  7-15-97;  8:45  am] 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22743;  No  811-8744] 
Variable  Account  Three 

July  9,  1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  ("1940  Act"). 

APPUCANT:  Variable  Annuity  Account 

Three. 

RELEVANT  1940  ACT  SECTION:  Order 

requested  under  Section  8(f)  of  the  1940 

Act. 

SUMMARY  OF  APPUCATtON:  Applicant 

seeks  an  order  declaring  that  it  has 

ceased  to  be  an  investment  company  as 

defined  by  the  1940  Act. 

RUNG  DATE:  The  application  was  filed 

on  November  8,  1996  and  amended  on 

Jime  9,  1997. 

HEARING  OR  NOTIRCATION  OF  HEARING:  An 

order  granting  the  application  will  be 

issued  unless  the  Commission  orders  a 

hearing.  Interested  persons  may  request 

a  hearing  by  writing  to  the  Secretary  of 

the  SEC  and  serving  the  Applicant  with 

a  copy  of  the  request,  in  person  or  by 

mail.  Hearing  requests  must  be  received 

by  the  SEC  by  5:30  p.m.,  on  August  4, 

1997,  and  should  be  accompanied  by 

proof  of  service  on  the  Applicant  in  the 


form  of  an  affidavit  or,  for  lawyers,  a 
certificate  of  service.  Hearing  requests 
should  state  the  nature  of  the  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Any  person  may 
request  notification  of  a  hearing  by 
writing  to  the  Secretary  of  the  SEC. 
ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  5th  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicemt,  C/O  Anchor  National  Life 
Insurance  Company,  1  SunAmerica 
Center,  Los  Angeles,  California  90067- 
6022. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joyce  Merrick  Pickholz,  Senior  Counsel, 
or  Kevin  M.  Kirchoff,  Branch  Chief, 
Office  of  Insurance  Products  (Division 
of  Investment  Management),  at  (202) 
942-0670. 

SUPPLEMENTARY  INFORMATION:  Following 
is  a  summary  of  the  application.  The 
complete  application  is  available  for  a 
fee  from  the  Public  Reference  Branch  of 
the  Commission. 

Applicant's  Representations 

1.  The  Applicant,  a  unit  investment 
trust,  is  a  segregated  asset  account  of 
Anchor  National  Life  Insurance 
Company  ("Anchor  National").  On 
August  31,  1994,  the  Applicant  filed  a 
notification  of  registration  as  an 
investment  company  on  Form  N-8A, 
and  a  registration  statement  on  Form  N- 
4  (File  No.  33-83476)  to  register  under 
the  Securities  Act  of  1933  interests  in 
certain  variable  annuity  contracts  (the 
"Pacific  Contrasts")  issued  by  Anchor 
National  through  the  Applicant.  The 
registration  statement  was  declared 
effective  on  April  28, 1995. 

2.  The  Applicant  filed  post-effective 
amendments  to  its  registration  statement 
on  Form  N-4  in  December  1995  and,  on 
January  2,  1996,  the  Applicant  began 
offering  the  Pacifica  Contracts  to  the 
public  imder  a  selling  agreement 
between  Anchor  National  and  First 
Interstate  Bancorp  ("First  Interstate"). 
First  Interstate  also  served  as  the  advisor 
to  the  mutual  fund  portfolios  offered  as 
investment  options  under  the  Contracts. 

3.  In  April  1996,  First  Interstate 
merged  with  and  into  Wells  Fargo  and 
Company  ("Wells  Fargo").  Wells  Fargo 
did  not  wish  to  offer  its  mutual  funds 
as  investment  options  for  the  Contracts 
and  Contract  sales  were  discontinued. 
No  Contracts  were  sold  after  May  13, 
1996  and,  by  September  27, 1996,  all  of 
the  owners  of  Pacifica  Contracts  had 
voluntarily  redeemed  their  Contracts  or 
transferred  the  value  of  their  Contracts 
to  another  annuity  or  investment 
product. 

4.  The  Board  of  Directors  of  Anchor 
National  authorized  the  dissolution  of 


Applicant,  pursuant  to  Arizona 
Insurance  Law,  on  September  30,  1996. 

5.  Applicant  has  not,  within  the  last 
18  months,  transferred  any  of  its  assets 
to  a  separate  trust,  the  beneficiaries  of 
which  were  or  are  securityholders  of 
Applicant.  No  distributions  were  made 
to  securityholders  of  Applicant  in 
connection  with  Applicant's  dissolution 
and  all  securityholders  of  Applicant 
redeemed  or  transferred  their  Contract 
values  prior  to  the  Applicant's 
dissolution. 

6.  No  assets  have  been  retained  by  the 
Applicant,  no  debts  of  the  Applicant 
remain  outstanding,  the  Applicant  is  not 
a  party  to  any  litigation  or 
administrative  proceeding  and  there 
were  no  securityholders  of  Applicant  as 
of  the  date  of  the  filing  of  this 
application. 

7.  Applicant  is  not  engaged  in,  and 
does  not  propose  to  engage  in,  any 
business  activities  other  than  those 
necessary  for  the  winding-up  of  its 
affairs.  For  the  Commission,  by  the 
Division  of  Investment  Management 
pursuant  to  delegated  authority. 
Margaret  H.  McFarland, 

Deputy  Secretary 

[FR  Doc.  97-18608  Filed  7-15-97;  8:45  ami 

BILLINQ  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Simshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  July  14,  1997. 

A  closed  meeting  will  be  held  on 
Tuesday,  July  15,  1997,  at  10:00  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary-  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)  (4).  (8),  (9)(A)  and  (10) 
and  17  CFR  200.402(a)(4},  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Tuesday,  July  15, 
1997.  at  10:00  a.m.,  will  be: 
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Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature. 

Report  of  investigation. 

Formal  order  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in-the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  OfRce  of  the  Secretary  at  (202) 
942-7070. 

Dated:  July  14.  1997. 
Jonathan  G.  Katz, 

Secretary. 

[PR  Doc.  97-18923  Filed  7-14-97;  3:55  pml 

BtLUNQ  CODE  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Reteasa  No.  34-^8822;  RIe  No.  SR-MASO- 
97-38] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  ("NASD"  or 
"Association")  Relating  to  the 
Application  of  the  NASD  Corporate 
FIrwncing  Requirements  To  Exchange 
Offers,  Mergers/ Acquisitions,  and 
Other  Similar  Transactions 

July  8,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  notice  is  hereby  given  that  on 
May  23,  1997,  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11. 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  June  19.  1997,  the 
NASD  filed  Amendment  No.  1  to  its 
proposal.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend 
Rules  2710  and  2720  of  the  Conduct 
Rules  of  the  Association  to  clarify  their 
applicability  to  exchange  offers,  merger 


and  acquisition  transactions,  and  other 
similar  transactions.  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 

Rule  2710.  Corporate  Financing  Rule — 
Underwriting  Terms  and  Arrangements 

(a)  Definitions 


'15U.S.C§78s(b)(l). 

'  In  Amendment  No.  1 .  the  NASD  amended  Rule 
2710(b)(7)(F)(i)  to  replace  the  phrase  iisted  on  The 
Nasdaq  National  Market,  the  New  Ycik  Stock 
Exchange,  or  American  Stock  Exchange"  with 
"designated  a.<  a  Nasdaq  National  Market  security 
or  listed  on  the  New  York  Stock  Exchange  or 
American  Stock  Exchange." 


(b)  Filing  Requirements 

•  •        *        *        * 

(7)  Offerings  Exempt  from  Filing. 
Notwithstanding  the  provisions  of 

subparagraph  (1)  above,  documents  and 
information  related  to  the  following 
public  offerings  need  not  be  filed  with 
the  Association  for  review,  unless 
subject  to  the  provisions  of  Rule  2720. 
However,  it  shall  be  deemed  a  violation 
of  this  Rule  or  Rule  2810.  for  a  member 
to  participate  in  any  way  in  such  public 
offerings  if  the  underwriting  or  other 
arrangements  in  connection  with  the 
offering  are  not  in  compliance  with  this 
Rule  or  Rule  2810,  as  applicable: 

•  •        •        •        • 

(A)-(C)— No  change. 

(D)  securities  offered  pursuant  to  a 
redemption  standby  "firm  commitment" 
underwriting  arrangement  registered 
with  the  Securities  and  Exchange 
Commission  on  Forms  S-3,  F-3  or  F-10 
(only  with  respect  to  Canadian  issuers); 
[and] 

(E)  financing  instrument-backed 
securities  which  are  rated  by  a 
nationally  recognized  statistical  rating 
organization  in  one  of  its  four  (4) 
highest  generic  rating  categories;  and 

JF]  exchange  offers  of  securities 
where: 

(i)  the  securities  to  be  issued  or  the 
securities  of  the  company  being 
acquired  are  designated  as  a  Nasdaq 
National  Market  security  or  listed  on  the 
New  York  Stock  Exchange  or  American 
Stock  Exchange;  or 

(ii)  the  company  issuing  securities 
qualifies  to  register  securities  with  the 
Commission  on  registration  statement 
Forms  S-3,  F-3,  or  F-10,  pursuant  to  the 
standards  for  those  Forms  as  set  forth  in 
subparagraphs  (c)  (i)  and  (ii)  of  this 
paragraph. 

(8)  Exempt  Offerings. 
Notwithstanding  the  provisions  of 

subparagraph  (1)  above,  the  following 
offerings  are  exempt  firom  this  Rule, 
Rule  2720,  and  Rule  2810.  Documents 
and  information  relating  to  the 
following  offerings  need  not  be  filed  for 
review: 

(A)-(F)— No  change. 

(G)  tender  offers  made  pursuant  to 
Regulation  14D  adopted  under  the 
Securities  Exchange  Act  of  1934,  as 
amended;  [and] 


(H)  securities  issued  pursuant  to  a 
competitively  bid  underwriting 
arrangement  meeting  the  requirements 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended].]; 

(I)  securities  of  a  subsidiary  or  other 
affiliate  distributed  by  a  company  in  a 
spin-off  or  reverse  spin-off  or  similar 
transaction  to  its  existing 
securityholders  exclusively  as  a 
dividend  or  other  distribution;  and 

(J)  securities  registered  with  the 
Commission  in  connection  with  a 
merger  or  acquisition  transaction  or 
other  similar  business  combination, 
expect  for  offerings  required  to  be  filed 
pursuant  to  subparagraph  (9)(l)  below. 

(9)  Offerings  Recjuirea  to  be  Filed. 

Documents  and  information  relating 
to  all  other  public  offerings  including, 
but  not  limited  to,  the  following  must  be 
filed  with  the  NASD  for  review: 

(A)-(F)— No  change. 

(G)  securities  offered  pursuant  to 
Regulation  A  or  Regulation  B  adopted 
under  the  Securities  Act  of  1933.  as 
amended;  [and] 

(H)  exchange  offers  that  are  exempt 
from  registration  with  the  Commission 
under  Sections  3(a)(4).  3(a)(9).  3(a)(ll) 
of  the  Securities  Act  of  1933  (if  a 
member's  participation  involves  active 
solicitation  activities)  or  registered  with 
the  Commission  (if  a  member  is  acting 
as  dealer-manager)  (collectively 
"exchange  offers"),  except  for  exchange 
offers  exempt  from  filing  pursuant  to 
subparagraph  (7)(F)  above  that  are  not 
subject  to  filing  by  subparagraph  (9)(I) 
below; 

(I)  any  change  offer,  merger  and 
acquisition  transaction,  or  other  similar 
corporate  reorganization  involving  an 
issuance  of  securities  that  results  in  the 
direct  or  indirect  public  ownership  of 
the  member;  and 

(J)  any  offerings  of  a  similar  nature 
that  are  not  exempt  under  paragraphs 
(7)  or  (8)  above. 


(c)  Underwriting  Compensation  and 
Arrangements 

•        *         •         •        • 

(6)  Unreasonable  Terms  and 
Arrangements. 

(A)  No  member  or  person  associated 
with  a  member  shall  participate  in  any 
maimer  in  a  public  ofCering  of  securities 
after  any  arrangement  proposed  in 
connection  with  the  public  offering,  or 
the  terms  and  conditions  relating 
thereto,  has  been  determined  to  be 
unfair  or  unreasonable  pursuant  to  this 
Rule  or  inconsistent  with  any  By-Law  or 
any  Rule  or  regulation  of  the  NASD. 

(B)  Without  limiting  the  foregoing,  the 
following  terms  and  arrangements, 
when  proposed  in  connection  with  the 
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distribution  of  a  public  offering  of 
securities,  shall  be  unfair  and 
imreasonable: 

***** 

(v)  any  "tail  fee"  arrangement  granted 
to  the  underwriter  and  related  persons 
that  has  a  duration  of  more  than  two  (2) 
years  from  the  date  the  member's 
services  are  terminated,  in  the  event  that 
the  offering  is  not  completed  in 
accordance  with  the  agreement  between 
the  issuer  and  the  underwriter  and  the 
issuer  subsequently  consummates  a 
similar  transaction,  expect  that  a 
member  may  demonstrate  on  the  basis 
of  information  satisfactory  to  the  NASD 
that  an  arrangement  of  more  than  two 
(2)  years  is  not  unfair  or  unreasonable 
under  the  circilmstances. 

Subparagraphs  (v)-(xiii)  are  renumber 
(vi)-(xiv). 
•        •        •        *        • 

Rule  2720.  Distribution  of  Securities  of 
Members  and  Affiliates — Conflicts  of 
Interest 

(a)  General 

(1)  No  member  or  person  associated 
with  a  member  shall  participate  in  the 
distribution  of  a  public  offering  of  debt 
or  equity  securities  issued  or  to  be 
issued  by  the  member,  the  parent  of  the 
member,  or  an  affiliate  of  the  member 
and  no  member  or  parent  of  a  member 
shall  issue  securities  except  in 
accordance  with  this  Schedule. 

(2)  No  member  or  person  associated 
with  a  member  shall  participate  in  the 
distribution  of  a  public  offering  of  debt 
or  equity  securities  issued  or  to  be 
issued  by  a  company  if  the  member  and/ 
or  its  associated  persons,  parent  or 
affiliates  have  a  conflict  of  interest  with 
the  company,  as  defined  herein,  except 
in  accordance  with  this  Schedule. 

(3)  In  the  case  of  an  exchange  offer, 
merger  and  acquisition  transaction,  or 
similar  corporate  reorganization,  this 
Rule  shall  only  apply  if  the  offering  is 
described  in: 

(a)  Rule  2710(b)(9)(H)  and  the 
issuance  of  securities  is  by  a  member  or 
the  parent  of  a  member;  or 

(b)  Rule  2710(b)(9)(I). 


(c)  Participation  in  Distribution  of 
Securities  of  Member  or  Affiliate 

(l)and(2) — No  change. 

(3)  If  a  member  proposes  to 
underwrite,  participate  as  a  member  of 
the  underwriting  syndicate  or  selling 
group,  or  otherwise  assist  in  the 
distribution  of  a  public  offering  of  its 
own  or  an  affiliate's  securities,  or  of 
securities  of  a  qpmpany  with  which  it  or 
its  associated  persons,  parent  or 
affiliates  have  a  conflict  of  interest,  one 


or  more  of  the  following  three  criteria 
shall  be  met: 

(A)  The  price  at  which  an  equity  issue 
or  the  yield  at  which  a  debt  issue  is  to 
be  distributed  to  the  public  is 
established  at  a  price  no  higher  or  yield 
no  lower  than  that  recommended  by  a 
qualified  independent  underwriter 
which  shall  also  participate  in  the 
preparation  of  the  registration  statement 
and  the  prospectus,  offering  circular,  or 
similar  document  and  which  shall 
exercise  the  usual  standards  of  "due 
diligence"  in  respect  thereto;  provided, 
however,  that: 

(i)  An  offering  of  securities  by  a 
member  which  has  not  been  actively 
engaged  in  the  investment  banking  or 
securities  business,  in  its  present  form 
or  as  a  predecessor  broker/dealer,  for  at 
least  the  five  years  immediately 
preceding  the  filing  of  the  registration 
statement  shall  be  managed  by  a 
qualified  independent  underwriter;  and 

(ii)  The  provision  of  this  paragraph 
which  requires  that  the  price  or  yield  of 
the  securities  be  established  based  on 
the  recommendation  of  a  qualified 
independent  underwriter  shall  not 
apply  to  an  offering  of  equity  or  debt 
securities  if: 

a.  The  securities  (except  for  the 
securities  of  a  broker/ dealer  or  its 
parent)  are  issued  in  an  exchange  offer 
or  other  transaction  relating  to  a 
recapitalization  or  restructuring  of  a 
company;  and 

b.  The  member  that  is  affiliated  with 
the  issuer  or  with  which  the  member  or 
its  associated  persons,  parent  or 
affiliates  have  a  conflict  of  interest  is  not 
obligated  to  and  does  not  provide  a 
recommendation  with  respect  to  the 
price,  yield,  or  exchange  value  of  the 
transaction;  or 

(Hi)  In  any  exchange  offer,  merger  and 
acquisition  transaction,  or  similar 
corporate  reorganization  subject  to  this 
Rule  under  subparagraph  (a)(3)  above, 
the  provision  of  this  paragraph  which 
requires  that  the  price  or  yield  of  the 
securities  be  established  based  on  the 
recommendation  of  a  qualified 
independent  underwriter  shall  not  apply 
and,  instead,  the  exchange  value  of  the 
securities  being  offered  in  the 
transaction  shall  not  be  less  than  that 
recommended  by  a  qualified 
independent  underwriter;  or  (B)  and 
(C) — No  change. 


(o)  Predominance  of  Rule  2720 

If  the  provisions  of  this  Rule  are 
inconsistent  with  any  other  provisions 
of  the  Association's  By-Laws  or  Rules, 
or  of  any  interpretation  thereof,  the 
provisions  of  this  Rule  shall  prevail, 
except  to  the  extent  that  subparagraph 


(b)(8)  of  Rule  2710  provides  an 
exemption  from  this  Rule  for  certain 

offerings. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statement. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Rule  2710  of  the  Conduct  Rules  of  the 
NASD  ("Corporate  Financing  Rule") 
requires  that  members  file  with  the 
Corporate  Financing  Department  of  the 
NASD  public  offerings  of  securities  for 
review  of  the  proposed  underwriting 
terms  and  arrangements,  which  terms 
and  arrangements  must  comply  with 
that  rule.  Rule  2720  of  the  Conduct 
Rules  ("Conflicts  Rule")  establishes 
standards  in  addition  to  those  in  Rule 
2710  to  address  the  confUcts-of-interest 
that  occur  in  connection  with  a  public 
offering  of  the  securities  of  a  member, 
the  parent  of  a  member,  an  affiliate  of 
a  member,  or  other  issuer  with  whom 
the  member  has  a  conflict-of-interest. 
For  an  offering  to  be  subject  to  filing 
under  the  Corporate  Financing  and 
Conflicts  Rules,  a  member  must  be 
considered  to  be  "participating"  in  the 
offering  and  the  offering  must  be  one 
that  is  subject  to  the  filing  requirements. 
Paragraph  (a)(5)  of  Rule  2710  defines 
"participation  or  participating  in  a 
public  offering"  to  include  participation 
in  the  preparation  of  the  offering  or 
other  documents,  psirticipation  in  the 
distribution  of  the  offering  on  an 
underwritten,  non-underwritten,  or  any 
other  basis,  furnishing  of  customer  and/ 
or  broker  lists  for  solicitation,  or 
participation  in  any  advisory  or 
consulting  capacity  to  the  issuer  related 
to  the  offering,  but  not  the  preparation 
of  an  appraisal  in  a  savings  and  loan 
conversion  or  a  bank  offering  or  the 
preparation  of  a  fairness  opinion 
pursuant  to  SEC  Rule  13e-3. 

With  respect  to  offerings  subject  to    - 
compliance  with  the  Rules,  the 
Corporate  Financing  and  Conflict  Rules 
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apply  to  most  "public  offerings"  of 
securities,  which  is  defined  in  Rule 
2720(b)(14)  to  include,  among  other 
things,  "offerings  made  pursuant  to  a 
merger  or  acquisition."  Neither  the 
Corporate  Financing  Rule  nor  the 
Conflicts  Rule  currently  identifies  the 
types  of  mergers  and  acquisitions 
subject  to  filing  and  compliance  with 
those  rules.  The  NASD  has.  therefore, 
determined  to  amend  Rules  2710  and 
2720  to  clarify  the  application  of  the 
requirements  of  the  Corporate  Financing 
and  Conflicts  Rules  to  exchange  offers, 
mergers  and  acquisitions,  and  similar 
corporate  reorganizations  and  make 
other  related  amendments.  In  view  of 
the  increasing  amount  of  merger  and 
acquisition  activity,  the  NASD  believes 
that  the  proposed  amendments  to  Rules 
2710  and  2720  will  provide  certainty 
and  eliminate  confusion  regarding  their 
application  to  such  transactions. 

With  respect  to  the  time-sensitive 
nature  of  many  mergers  and 
acquisitions,  exchange  offers,  and 
similar  corporate  reorganizations  that 
would  become  subject  to  filing  as  a 
result  of  approval  of  the  proposed  rule 
change,  the  NASD  previously 
announced  in  Notice  to  Members  95—73 
(September  1995)  ("NTM  95-73")  a 
policy  to  expedite  the  review  of  such 
offerings  by  the  Corporate  Financing 
Department.^  hi  general,  it  is  anticipated 
that  a  comment  letter  will  be  issued  by 
the  Corporate  Financing  Department  of 
the  NASD  within  48  hours  of  receipt  of 
the  filing  of  the  documents  related  to 
such  a  transaction,  so  long  as  the 
documentation  and  related  information 
submitted  meet  the  requirements  set 
forth  in  subparagraphs  (b)  (5)  and  (6)  of 
Rule  2710  and  the  appropriate  filing  fee 
is  included. 

Summary  of  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  the 
Corporate  Financing  and  Conflicts  Rules 
to  clarify  their  application  to  exchange 
offers,  merger  and  acquisition 
transactions,  and  other  similar  corporate 
reorganizations  and  make  other  related 
changes.  The  amendments  limit  the 
application  of  the  rules  to  narrow 
situations  where  pre-offering  review 
under  the  Corporate  Financing  Rule  or 
the  application  of  the  Conflicts  Rule  is 
believed  necessary  to  protect  investors. 
Thus,  in  general,  the  proposed  rule 
change  would  require  that  an  exchange 
offer  be  filed  with  the  Corporate 
Financing  Department  for  review  only 
when  a  member  is  participating  in 


solicitation  activities  related  to  an  offer 
involving  unlisted  securities  or 
securities  that  are  exempt  from  SEC 
registration.  However,  filing  of  an 
exchange  offer  (where  a  member  is 
participating  in  solicitation  activities) 
will  be  required  if  the  offering  is  subject 
to  the  Conflicts  Rule  because  the 
offering  is  of  securities  of  a  member  or 
its  parent  or  the  offer  will  result  in  the 
direct  or  indirect  public  ownership  of  a 
member.  In  addition,  exchange  offers, 
merger  and  acquisition  transactions,  and 
other  similar  corporate  reorganizations 
will  be  subject  to  the  Conflicts  Rule,  and 
required  to  be  filed  for  review,  if  there 
is  an  issuance  of  securities  that  results 
in  the  direct  or  indirect  public 
ownership  of  a  member. 

Description  of  Proposed  Rule  Change  to 
Rule  2710 

The  filing  requirements  of  the 
Corporate  Financing  Rule  subject  an 
offering  to  compliance  with  that  rule 
and,  if  the  offering  is  of  securities  issued 
by  a  member,  the  parent  of  a  member, 
an  affiliate  of  a  member,  or  an  issuer 
with  which  the  member  has  a  conflict- 
or-interest  (as  that  latter  term  is  defined 
in  Rule  2720),  to  compliance  with  the 
Conflicts  Rule.  Paragraph  (b)(9)  of  Rule 
2710  is  intended  to  provide  clarification 
of  certain  types  of  public  offerings 
required  to  be  filed  with  the  Corporate 
Financing  Department  of  the  NASD  for 
review.  Paragraph  {b)(9)  is  proposed  to 
be  amended  to  add  new  subparagraph 
(H)  that  would  require  the  filing  of 
exchange  offers  exempt  from 
registration  luider  Sections  3(a)(4), 
3(a)(9),  and  3(a)(ll)  of  the  Securities  Act 
of  1933  ("Securities  Act"),  where  the 
member  engages  in  active  solicitation, 
and  exchange  offers  registered  with  the 
Commission  if  a  member  acts  as  a  dealer 
manager*  Active  solicitation  occurs 
when  a  member  directly  solicits  or 
contacts  securityholders,  acts  as  a  dealer 
manager,  performs  tasks  that  are 
performed  by  investor  relations  firms. 
[i.e.,  contacts  securityholders  to 
determine  the  action  they  intend  to 
take),  contacts  securityholders  to 
determine  whether  they  have  received 
the  offering  materials,  answers 
unsolicited  contacts,  and  participates  in 
meetings  with  seciirityholders  or  their 
advisors  before  or  after  an  exchange 
offer  begins.^  In  contrast,  active 


>  A  copy  of  NTM  95-73  was  submitted  as  Exhibit 
2  to  the  NASD's  proposal  and  is  available  for 
inspection  and  copying  in  the  Commission's  Public 
Reference  Room. 


*The  term  "exchange  offer"  is  intended  to  refer 
t(f  transactions  where  one  security  is  issued  in 
exchange  for  another  security  of  the  issuer  or 
another  entity,  and  is  distinguished  from  mergers, 
acquisitions  and  other  corporate  reorganizations 
(except  if  accomplished  through  an  exchange  offer) 
registered  on  a  Form  S-4  or  F-4. 

>Acti vibes  by  a  broker/dealer  that  would  not 
come  within  the  concept  of  "soUciting"  for 


solicitation  does  not  encompass  the 
delivery  of  a  "fairness  opinion,"  advice 
as  to  the  structure  and  terms  of  the 
exchange  offer,  assistance  in  the 
preparation  of  the  offering  documents  to 
be  sent  to  securityholders,  nor  any  other 
functions  that  do  not  involve  direct 
solicitation  or  direct  contact  with 
securityholders. 

The  NASD  is  not  extending  the  filing 
requirement  to  other  public  exchange 
offers  exempt  from  registration  because 
such  offerings  are  either  subject  to  the 
oversight  of  a  bankruptcy  court  or  of 
another  Federal  review  authority,  such 
as  the  Comptroller  of  the  Currency  or 
the  Federal  Deposit  Insurance 
Corporation.^ 

With  respect  to  exchange  offers 
registered  on  Forms  S-4  or  F-4,  filing  is 
expressly  limited  to  those  distributions 
where  the  member  is  engaged  by  the 
company  to  act  as  dealer  manager  and 
solicits  consents  on  behalf  of  the 
company  to  the  proposed  reorganization 
and  to  otherwise  facilitate  the  exchange 
of  securities.  In  such  exchange  offers, 
the  member  generally  acts  as  a  financial 
advisor  to  help  structure  the  transaction 
and  will  receive  a  fee,  as  well  as 
distribution-related  compensation  for 
services  rendered. 

To  the  extent  an  exchange  offer 
exempt  under  Sections  3(a)(4),  (9),  and 
(11)  of  the  Securities  Act  or  registered 
with  the  SEC  does  not  fall  within  the 
filing  requirement  in  new  subparagraph 
(b)(9)(H)  to  Rule  2710  because  the 
member  is  not  engaging  in  solicitation 
activities  or  is  not  acting  as  dealer 
manager,  respectively,  the  exchange 
offer  is  considered  exempt  from 
compliance  with  the  Corporate 
Financing  and  Conflicts  Rules  because 
the  member  is  not  considered  to  be 
"participating  in  the  offering." 

The  NASD,  however,  is  also 
proposing  to  add  new  subparagraph 
(b)(7)(F)  to  Rule  2710  to  exempt  from 
filing  exchange  offers  where  the 
securities  to  be  issued  or  the  securities 
of  the  company  to  be  acquired  are 
designated  as  a  Nasdaq  National  Market 
security  or  listed  on  the  New  York  Stock 
Exchange  ("NYSE")  or  American  Stock 
Exchange  ("AMEX")  or  where  the 


purposes  of  Section  3(a)(9)  may  none-the-less  come 
within  the  concept  of  "sohcitation"  for  purposes  of 
the  requirement  to  file  an  offering  with  NASD 
Regulation  for  review  under  Rules  2710  and  2720. 
See  applicable  SEC  no-action  letters  on  Section 
3(a)(9).  Further,  the  application  of  the  filing 
requirements  of  Rule  2710  does  not  depend  upon 
whether  remuneration  is  [wid  to  the  member.  Thus, 
regardless  of  whether  a  member  is  paid  for 
soliciting  the  exchange,  an  exchange  offer  would  be 
subject  to  filing  if  the  member  Aigages  in 
solicitation  activities  as  described  in  this  rule  filing. 

•See  15  U.S.C.  §§ 3(a)(5),  3(a)(6),  3(aKlO).  and 
3(«Kt2). 
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company  issuing  securities  qualifies  to 
register  securities  on  SEC  Registration 
Forms  S-3  or  F-10.  It  is  believed  that 
the  listing  standards  of  the  three 
markets  requiring  independent  directors 
of  the  Board  of  Directors  will  ensure 
that  the  independent  directors  of  the 
acquiror  or  target  will  evaluate  the  offer 
and  that  sufficient  information  will  be 
distributed  to  shareholders  and  to  the 
markets,  so  that  investors  can  make  a 
decision  regarding  whether  to  sell  or 
hold  the  securities  they  hold  or  will 
receive. 

The  exemption  for  companies 
qualified  to  register  secujrities  on  SEC 
registration  Forms  S-3,  F-3,  or  F-10 
applies  to  those  companies  that  meet 
the  standards  for  the  Forms  in 
subparagraphs  (C)(i)  and  (ii)  of 
paragraph  fb)(7)  of  Rule  2710  in  order  to 
restrict  the  exemption  to  domestic 
companies  that  meet  the  standards  for 
Forms  S-3  and  F-3  prior  to  October  21, 
1992  and  to  Canadian-incorporated 
foreign  private  issuers  that  meet  the 
standards  for  Form  F-10  approved  in 
Securities  Exchange  Act  Release  No. 
6902  (June  21, 1991).^  This  provision 
would  require,  in  general,  that  a 
domestic  company  have  a  three-year 
history  as  a  public  reporting  company, 
and  be  in  compliance  with  the  current 
year's  periodic  reporting  requirements 
of  the  Act  (with  respect  to  the  timely 
filing  of  Form  10-Qs  and  10-Ks).  In 
addition,  the  minimum  required  market 
value  of  a  company's  common  stock 
must  be  as  follows:  Form  S-3,  $150 
million  (or  $100  million  market  value  of 
voting  stock  and  three  million  shares 
annual  trading  volume);  and  Form  F-3, 
$300  million  held  world-wide.  For  Form 
F-10,  Canadian  private  issuers  must 
have  (CN)  $360  aggregate  value  of  voting 
stock  and  a  public  float  of  (CN)  $754 
million. 

Paragraph  (b)(7)  of  the  Corporate 
Financing  Rule,  which  includes  the  two 
filing  exemptions  for  exchange  offers 
discussed  above,  lists  those  public 
offerings  not  required  to  be  filed  for 
review  with  the  Corporate  Financing 
Department.  However,  the  underwriting 
terms  and  arrangements  of  such  exempt 
offerings  must  be  in  compliance  with 
the  requirements  of  Rule  2710  or  2810, 
as  applicable.  Moreover,  any  offering 
exempt  from  filing  under  paragraph 
(b)(7)  must  nonetheless  be  filed  if  the 
offering  is  subject  to  Rule  2720,  the 
Conflicts  Rule,  and  is  subject  to  review 
by  the  Corporate  Financing  Department 


for  compliance  with  Rules  2710  and 
2720.8 

Paragraph  (b)(9)  of  the  Corporate 
Financing  Rule  is  also  proposed  to  be 
amended  to  add  new  subparagraph  (I)  to 
require  the  filing  of  any  exchange  offer, 
merger  or  acquisition  transaction,  and 
similar  corporate  reorganization  that 
involves  an  issuance  of  securities  that 
results  in  the  direct  or  indirect  public 
ownership  of  a  member,®  Such  offerings 
would  be  subject  to  compliance  with 
Rule  2710  and  Rule  2720.'°  The  NASD 
has  long  held  the  view  that  pre-offering 
review  is  vital  to  protect  investors  when 
the  member  and  the  issuer  are  in  a 
control  relationship  that  is  addressed 
through  the  application  of  Rule  2720. 
The  NASD  has  previously  clarified  in 
Notice  to  Members  88-100  (December 
1988)  that  mergers  or  acquisitions 
involving  an  issuer  and  a  member  or  its 
parent  that  result  in  the  direct  or 
indirect  public  ownership  of  a  member 
are  subject  to  compliance  with  Rule 
2720,  regardless  of  whether  the  merger 
or  acquisition  occurs  subsequent  to  the 
issuer's  initial  public  offering.  >^ 

Paragraph  (b)(8)  of  Rule  2710  lists 
those  offerings  that,  although  within  the 
definition  of  "public  offering,"  are 
exempted  from  compliance  with  Rules 
2710  and  2720.  The  NASD  is  proposing 
to  add  new  subparagraphs  (T)  and  (J)  to 
paragraph  (b)(8)  to  provide  an 
exemption  from  filing  and  compliance 
with  Rules  2710  and  2720  for 

1.  Spin-off  and  reverae  spin-off 
transactions  involving  a  subsidiary  or 
affiliate  of  the  issuer,  where  the 
securities  are  issued  as  a  dividend  or 
distribution  to  current  shareholders;  and 

2.  Securities  registered  with  the  SEC 
in  connection  with  a  merger, 
acquisition,  or  other  similar  business 
combination,  except  if  the  offering 
would  be  filed  under  subparagraph 
(b)(9)(I),  described  above,  because  it 
involves  a  transaction  that  results  in  the 
direct  or  indirect  public  ownership  of  a 
member. 


'  See  Notice  to  Member  93-88  (December  1993), 
which  includes  a  copy  of  Forms  S-3  and  F-3  as 
those  Forms  existed  prior  to  October  21 ,  1992  and 
Form  F-IO  as  approved  by  the,SEC  on  June  21, 
1991. 


■Seeing  note  10. 

*This  latter  filing  requirement  does  not,  it  is 
important  to  note,  require  the  filing  of  exchange 
offers,  mergers,  acquisitions,  and  corp>or8te 
reorganizations  involving  an  offering  of  securities  of 
an  affiliate  of  a  member  other  than  a  parent  or  of 
an  issuer  that  otherwise  has  a  conflict-of-interest 
with  a  member. 

10  Paragraph  (n)  of  Rule  2720  provides  that  all 
offerings  of  securities  included  within  the  scope  of 
that  Rule  are  also  subject  to  the  provisions  of  Rule 
2710,  even  though  an  exemption  from  filing  may  be 
available  under  Rule  2720. 

"  In  the  notice,  the.Association  expressed  its 
special  concerns  regarding  the  merger  of  blank 
check  companies  in  the  penny  stock  market  with 
privately  held  holding  companies  of  members, 
indirectly  creating  a  publicly-held  NASD  member 
without  having  to  comply  with  Rule  2720. 


Spin-off  transactions  to  existing 
securityholders  as  a  dividend  or  other 
distribution  do  not  involve  an 
investment  decision  by  shareholders 
and,  consequently,  any  member  acting 
as  a  financial  advisor  to  the  parent 
company  is  not  generally  involved  in 
any  public  solicitation  in  connection 
with  the  transaction. '2  Merger 
transactions  and  similar  business 
combinations  registered  with  the  SEC 
generally  only  involve  a  member  in 
providing  financial  advice  to  the  Board 
of  Directors  of  the  acquiror  or  target, 
that  may  include  an  obligation  that  the 
member  issue  a  fairness  opinion 
regarding  the  acquisition  price. 

In  addition,  the  NASD  is  proposing  to 
add  new  subparagraph  (c)(6)(B)(v)  to 
Rule  2710  to  provide  that  it  is  an 
unreasonable  term  and  arrangement  for 
a  member  to  receive  a  right  to  receive 
a  "tail  fiee"  arrangement  that  has  a 
duration  of  more  than  two  years  from 
the  date  the  member's  services  are 
terminated,  in  the  event  an  offering  is 
not  completed  and  the  issuer 
subsequenUy  consummates  a  similar 
transaction.  Such  arrangements  are 
currenUy  only  provided  in  connection 
with  exchange  offers.  It  is  believed  that 
the  real  benefit  derived  by  a  company 
that  grants  a  "tail  fee"  arrangement  is 
the  creativity  of  the  strategic  advice 
given  by  the  member  for  the  particular 
transaction  that  may  include,  among 
other  things,  assisting  the  company  in 
defining  objectives ,  performing 
valuation  analyses,  formulating 
restructuring  alternatives,  and 
structuring  the  offering.  In  particular,  in 
the  case  of  an  exchange  offer,  a  member 
providing  financial  advice  will 
generally  have  provided  considerable 
ongoing  financial  advisory  services  to 
the  company. 

The  proposed  "tail  fee"  prohibition 
also,  however,  would  permit  a  member 
to  demonstrate  on  the  basis  of 
information  satisfactory  to  the  NASD 
that  an  arrangement  of  more  than  two 
years  is  not  imfair  or  unreasonable 
under  the  circumstances.  The  ability  of 
the  staff  of  the  Corporate  Financing 
Department  to  grant  exceptions  upon 
request  is  intended  to  be  used  where  the 


"  It  should  be  noted,  however,  that  where  a  spin- 
off that  is  followed  by  a  traditional  public  offering 
by  the  spun-off  company  to  raise  capital,  the 
company's  initial  public  offering  would  be  subject 
to  the  Corporate  Financing  Rule's  filing 
requirements  and  to  compUance  with  Rule  2720 
The  same  analysis  would  require  the  filing  of  any 
public  offering  to  raise  capital  that  follows  a  merger, 
acquisition,  exchange  offer  or  other  corporate 
reorganization  that  would  be  exempt  from  filiitg 
under  Rule  2710  or  exempt  from  compliance  with 
Rules  2710  and  2720.  In  the  latter  case,  the  offering 
may  nonetheless  fall  within  another  exemption 
ht>m  filing,  such  as  the  filing  exemptions  provided 
by  subparagraphs  (b)(7)  (Aj,  (C|,  or  (D)  of  Rule  2710. 
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member  can  demonstrate  that  the 
creativity  of  the  strategic  advice 
provided  by  the  member  has  a  potential 
benefit  to  the  company  for  more  than 
two  years.  In  the  case  of  exchange  offers 
exempt  from  filing  but  subject  to 
compliance  with  the  Rule  under 
subparagraph  (b)(7)(F),  where  the  "tail 
fee"  arrangement  is  proposed  to  have  a 
duration  of  longer  than  two  years,  a 
member  would  be  required  to  request  an 
opinion  of  the  staff  as  to  whether  the 
arrangement  is  permissible  under  the 
Rule.  In  the  case  of  any  other  offering 
exempt  from  filing  under  subparagraph 
(b)(7),  a  member  is  required  to  request 
an  opinion  of  the  staff  as  to  whether  it 
has  an  opinion  of  "no  objections"  as  to 
any  proposed  "tail  fee"  arrangement. 

As  set  forth  above,  although  "tail  fee" 
arrangements  are  currently  granted  only 
in  connection  with  exchange  offers,  the 
provision  is  written  to  regulate  such  an 
arrangement  in  coruiection  with  any 
type  of  public  offering  subject  to 
compliance  with  the  Corporate 
Financing  Rule.  Where  a  "tail  fee" 
arrangement  is  proposed  in  connection 
with  public  offerings  that  are  not 
exchange  offers,  the  NASD  staff  will 
consider  whether  such  an  arrangement 
is  justified  by  the  services  provided  by 
the  member  to  the  issuer.  Where  the 
member  does  not  appear  to  have 
provided  the  type  of  substantial 
structuring  and/or  advisory  services  to 
the  issuer  similar  to  those  that  are  . 
described  above,  other  than  those 
services  traditionally  provided  in 
connection  with  a  distribution  of  a 
public  offering,  a  proposed  "tail  fee" 
arrangement  will  be  considered  to  be 
unfair  and  unreasonable  on  the  basis 
that  the  arrangement  would  violate  Rule 
2110  (the  Association's  basic  ethical 
rule)  and  Rule  2430  since  the  member 
is  proposing  to  be  paid  for  services  that 
the  member  has  not  provided  to  the 
issuer.  This  position  is  consistent  with 
subparagraph  (c)(6)(B)(iv)  of  Rule  2710, 
which  prohibits  a  member  from 
receiving  compensation  in  connection 
with  an  offering  of  seciuities  that  is  not 
completed,  except  for  compensation 
received  in  connection  with  a 
transaction  [i.e.,  a  merger  transaction) 
that  occurs  in  lieu  of  the  proposed 
offering  as  a  result  of  the  member's 
efforts  and  the  reimbursement  of  the 
member's  reasonable  out-of-pocket 
accountable  expenses. 

In  addition,  tne  NASD  has  considered 
whether  other  types  of  fees  and  expense 
reimbursement  arrangements  that  are 
typically  negotiated  for  and  received  in 
connection  with  exchange  offers 
proposed  to  be  subject  to  compliance 
with  Rule  2710  are  inconsistent  with  or 
prohibited  by  subparagraphs 


(c)(6)(B)(iii)  and  (iv)  of  the  Corporate 
Financing  Rule.  Subparagraph 
(c)(6)(B)(iii)  of  Rule  2710  currently 
prohibits  as  unfair  and  unreasonable 
any  payment  of  commissions  or 
reimbursement  of  expenses  directly  or 
indirectly  to  the  underwriter  and  related 
persons  prior  to  commencement  of  the 
public  sale  of  the  securities  being 
offered,  with  certain  limited  exceptions. 
As  set  forth  above,  subparagraph 
(c)(6)(B)(iv)  of  Rule  2710  currently 
prohibits  as  unfair  and  unreasonable  the 
payment  of  any  compensation  by  an 
issuer  to  a  member  or  person  associated 
with  a  member  in  connection  with  an 
offering  of  securities  which  is  not 
completed  according  to  the  terms  of 
agreement  between  the  issuer  and 
underwriter,  except  those  negotiated 
and  paid  in  connection  with  a 
transaction  that  occurs  in  lieu  of  the 
proposed  offering  as  a  result  of  the 
efforts  of  the  underwriter  and  related 
persons  and  provided,  however,  that  the 
reimbursement  of  out-of-pocket 
accountable  expenses  actually  uic\irred 
by  the  member  or  person  associated 
with  a  member  is  not  presumed  to  be 
unfair  or  uiueasonable  under  normal 
circumstances.  The  NASD  has 
determined  that  it  is  not  inconsistent 
with  the  Corporate  Financing  Rule  for  a 
member  acting  as  financial  advisor  in  an 
exchange  offering  to  receive  a  "time  and 
efforts"  or  similar  fee  for  the  services  it 
renders  in  connection  with  an  exchange 
offer  that  is  not  completed,  where  the 
member  does  not  receive  the  agreed- 
upon  success  fee.  In  addition,  it  is 
deemed  not  inconsistent  with  the 
Corporate  Financing  Rule  for  a  member 
to  receive  reimbursement  of  certain 
expenses,  including,  but  not  limited  to, 
travel  costs,  document  production,  and 
legal  fees  of  the  financial  advisor, 
whether  or  not  the  transaction  is 
consummated.  In  NTM  95-73, 
publishing  the  original  version  of  the 
proposed  rule  change  for  comment,  the 
Association  stated  that  these  and  similar 
types  of  reimbursement  arrangements  in 
exchange  offers  are  not  prohibited  by 
the  Corporate  Financing  Rule  because 
such  arrangements  are  not  viewed  as 
directly  connected  to  the  issuance  of 
securities. 

Description  of  Proposed  Rule  Change  to 
Rule  2720 

The  NASD  is  proposing  to  amend  the 
Conflicts  Rule  to  conform  the  scope 
section  of  the  Rule  to  the  amendments 
to  the  filing  requirements  of  Rule  2710 
and  to  clarify  the  responsibilities  of  a 
qualified  independent  underwriter  in  an 
exchange  offer  subject  to  compliance 
with  Rule  2720.  Paragraph  (a)  of  Rule 
2720  is  proposed  to  be  amended  to  add 


new  subparagraph  (3)  to  provide  that  in 
the  case  of  an  exchange  offer,  merger 
and  acquisition  transaction,  or  similar 
corporate  reorganization,  compliance 
with  Rule  2720  is  required  only  if  the 
offering  comes  within  subparagraph 
(b)(9)(H)  of  Rule  2710,  where  the 
issuance  of  securities  is  by  a  member  or 
the  parent  of  a  member  or  if  the  offering 
comes  within  subparagraph  (b)(9)(I).  As 
set  forth  above,  proposed  subparagraph 
(b)(9)(H)  woiJd  require  the  filing  of 
exchange  offers  exempt  under  Section 
3(a)(4),  3(a)(9),  and  3(a)(ll)  of  the 
Securities  Act,  if  the  member's 
participation  involves  active  solicitation 
activities,  and  of  exchange  offers 
registered  with  the  SEC,  if  the  member 
is  acting  as  dealer  manager.  Thus,  the 
exemption  from  filing  for  such  exchange 
offers  provided  by  proposed 
subparagraph  (b)(7)(F),  where  the 
securities  are  designated  as  a  Nasdaq 
National  Market  security  or  listed  on  the 
NYSE  or  AMEX  or  the  issuer  qualifies 
to  register  securities  on  Forms  S-3,  F- 
3  or  F-10,  is  not  available  if  the 
exchange  offer  is  by  a  member  or  parent 
of  a  member."  As  further  set  forth 
above,  proposed  subparagraph  (b)(9)(I) 
would  require  the  filing  of  any  exchange 
offer,  merger  and  acquisition 
transaction,  or  similar  corporate 
reorganization  involving  an  issuance  of 
securities  that  results  in  the  direct  or 
indirect  public  ownership  of  a 
member.'* 

The  NASD  is  also  proposing  to  amend 
Rule  2720  to  clarify  the  obligations  of  a 
qualified  independent  underwriter '* 
that  would  be  required  by  subparagraph 
{c)(3)  of  Rule  2720  to  perform  due 
diligence  with  respect  to  the  offering 
document  and  provide  a 
recommendation  with  respect  to  the 
exchange  value  of  an  exchange  offer, 
merger  and  acquisition  transaction,  or 
similar  corporate  reorganization. 
Currently,  the  Conflicts  Rule  requires 


^'  See  supra  note  9. 

'*  This  filing  requirement  is  consistent  with  the 
position  announced  in  notice  to  members  S8-100 
(December  198«)  and  paragraph  (i)  of  Rule  2720 
which  states:  "*   *   *  if  an  issuer  proposes  to  engage 
in  any  offering  which  results  in  the  public 
ownership  of  a  member  *   *   *  the  offering  shall  be 
subject  to  the  provisions  of  this  Rule  to  the  same 
extent  as  if  the  transaction  had  occurred  prior  to  the 
filing  of  the  offering." 

"  A  member  must  meet  a  number  of  requirements 
in  order  to  be  a  qualified  independent  underwriter 
under  subparagraph  [b)(lS)  of  Rule  2720.  including 
the  requirement  that  the  member  "has  agreed  in 
acting  as  a  qualified  independent  underwriter  to 
undertake  the  legal  responsibilities  and  liabilities  of 
an  underwriter  under  the  Securities  Act  of  1933. 
specifically  including  the  j  inherent  in  Section  11 
thereof."  Participation  of  a  qualified  independent 
underwriter  is  not  required  by  Rule  2720  if  the 
offering  is  of  equity  securities  that  meet  the  test  of 
having  a  "bona  fide  independent  market"  or  is  of 
debt  that  is  rated  investment  grade. 


that  the  price  at  which  an  equity  issue 
or  the  yield  at  which  a  debt  issue  is  to 
be  distributed  to  the  public  be 
established  at  a  price  no  higher  or  yield 
no  lower  than  that  recommended  by  a 
qualified  independent  underwriter  (who 
shall  also  participate  in  the  preparation 
of  the  registration  statement  and  shall 
exercise  the  usual  standards  of  "due 
diligence"  in  respect  thereto).  The 
NASD  is  proposing  to  amend 
subparagraph  (c)(3)(A)  of  Rule  2720  by 
adding  a  new  exception  to  state  that  in 
any  exchange  offer,  merger  and 
acquisition  transaction  or  corporate 
reorganization  subject  to  Rule  2720,  the 
provision  which  requires  that  the  price 
or  yield  of  the  securities  be  established 
based  on  the  recommendation  of  a 
qualified  independent  underwriter  shall 
not  apply  and,  instead,  the  exchange 
value  of  the  securities  being  offered  in 
the  transaction  shall  not  be  less  than 
that  recommended  by  a  qualified 
independent  underwriter.  Thus,  the 
proposed  new  provision  would  clarify 
that  the  obligation  of  the  qualified 
independent  underwriter  is  to  ensure 
that  the  recipient  of  the  exchange  offer, 
which  is  the  party  intended  to  be 
protected  by  the  participation  of  a 
qualified  independent  underwriter, 
shall  not  receive  fewer  of  the  securities 
being  issued  in  exchange  for  each 
security  held  by  the  recipient  than  is 
recommended  by  the  qualified 
independent  underwriter. 

Finally,  in  order  to  make  clear  that  the 
exemptions  in  subparagraph  (b)(8)  of 
Rule  2710  (that  include  exemptions  for 
offerings  of  securities  issued  in  a  spin- 
off or  in  a  merger  registered  with  the 
SEC  on  Forms  S— 4  or  F-4)  are  also 
exempt  from  Rule  2720,  paragraph  (o)  of 
Rule  2720  is  proposed  to  be  amended  to 
reference  the  exemptions  from  Rule 
2720  that  are  provided  in  subparagraph 
(b)(8)  of  Rule  2710. 

Implementation  of  the  Proposed  Rule 
Change 

The  NASD  has  considered  the  impact 
of  the  proposed  rule  change  on  pending 
transactions  that  would  be  required  to 
be  filed  with  the  Corporate  Financing 
Department  for  review  as  a  result  of  the 
application  of  Rule  2710  or  Rule  2720 
or  would  be  subject  to  compliance  with 
Rule  2710  even  though  exempt  from 
filing.  In  order  to  provide  timely  notice 
to  the  membership  of  the  SEC's 
approval  of  the  proposed  rule  change, 
the  NASD  is  proposing  to  make  the 
proposed  rule  change  effective  on  a  date 
that  is  30  calendar  days  after  the 
issuance  of  a  Notice  to  Members 
announcing  SEC  approval  of  the 
proposed  rule  change.  The  Notice  to 
Members  will  be  issued  within  45 


calendar  days  of  SEC  approval.  Thus, 
proposed  exchange  offers,  mergers, 
acquisitions,  and  similar  transactions 
that  have  not  commenced  at  the  time 
the  proposed  rule  change  becomes 
effective  will  be  required  to  be  filed  for 
review  with  the  Corporate  Financing 
Department,  if  subject  to  filing  under 
Rule  2710  or  Rule  2720.  Further,  such 
transactions,  although  exempt  from 
filing  under  subparagraph  Cb)(7)  of  Rule 
2710,  will  be  required  to  be  made  in 
compliance  with  the  proposed 
restrictions  on  "tail  fee"  arrangements 
and  other  provisions  of  the  Corporate 
Financing  Rule.  The  proposed 
restrictions  on  "tail  fee"  arrangements 
will  not  be  applicable  to  any 
outstanding  "tail  fee"  arrangements  for 
an  exchange  offer,  merger,  acquisition, 
or  similar  transaction  that  has 
commenced  prior  to  effectiveness  of  the 
proposed  rule  change. 

2.  Statutory  Basis 

The  NASD  believes  that  the  proposal 
to  establish  filing  requirements  for  the 
review  of  exchange  offers,  mergers  and 
acquisitions,  and  other  corporate 
reorganizations  under  Rules  2710  and 
2720,  to  limit  "tail  fee"  arrangements  to 
two  years,  and  to  provide  clarification 
as  to  the  obligations  of  a  qualified 
independent  underwriter  in  exchange 
offers  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act  '^  in  that 
the  proposed  rule  change  promotes  just 
and  equitable  principles  of  trade  and 
protects  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Association  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NTM  95- 
73.1^  Two  comments  were  received  in 
response  thereto. '^  The  amendments 
published  for  comment  would  require 
filing  when  members  act  as  dealer/ 
managers  of  merger  transactions  or 
exchange  offers  registered  with  the  SEC 
on  Form  S— 4  or  are  engaged  in 


■•15U.S.C.§78o-3. 

"  NTM  95-73,  supra  note  3. 

"Copies  of  the  comment  letters  received  in 
response  thereto  were  submitted  as  Exhibit  3  to  the 
NASD's  proposal  and  are  available  for  inspection 
and  copying  in  the  Commission's  Public  Reference 
Room. 


solicitation  activities  in  connection  with 
unregistered  exchange  offerings  or  the 
transaction  involves  mergers/exchange 
offerings  that  are  subject  to  Rule  2720. 
Under  the  proposal,  exchange  offers 
would  be  exempt  from  the  filing 
requirements  if  the  issuer  of  the 
securities  is  qualified  to  register  on  the 
SEC's  short-form  registration  statements, 
i.e..  Forms  S-3,  F-3  or  F-10,  or  the 
companies'  securities  held  or  to  be 
received  in  connection  with  the 
exchange  offer  by  the  sectirityholder  are 
listed  on  the  Nasdaq  National  Market  or 
the  NYSE  or  AMEX.  The  Notice  also 
proposed  that  "tail  fee"  arrangements  in 
exchange  offers  should  be  limited  to  a 
two-year  period  from  the  termination  of 
a  member's  services,  provided  that  the 
NASD  may  permit  longer  periods  in 
certain  circumstances  on  a  case-by-case 
basis.  No  amendments  were  proposed  to 
Rule  2720. 

The  first  commentor  questioned  the 
rationale  for  applying  Rule  2720  to  a 
transaction  where  a  company  is  seeking 
to  acquire  the  securities  of  a  target 
company  and  the  member  with  which  it 
is  affiliated  is  either  soliciting 
securityholders  of  the  target  company  or 
merely  acting  as  a  financial  advisor  to 
the  acquiring  company.  The  commentor 
was  unable  to  determine  the  exact  role 
that  a  qualified  independent 
underwriter  would  have  in  such  a 
transaction  and  whether  the  qualified 
independent  underwriter  should  be 
required  to  recommend  a  price  at  which 
the  equity  issue  or  debt  offering  could 
be  distributed  to  the  public.  The 
commentor  claimed  that  it  would  be 
extremely  difficult  for  a  qualified 
independent  underwriter  to  make  such 
a  recommendation. 

The  other  commentor  stated  that  the 
proposal  was  drafted  too  broadly  and 
would  require  the  filing  of  any  merger 
and  acquisition  tnmsaction  by  a  member 
that  provides  financial  advice  to  an 
affiliated  issuer  in  the  transaction,  even 
if  the  member  does  not  solicit  proxies  or 
otherwise  have  any  direct  contact  with 
investors.  The  commentor 
recommended  that  the  proposed 
amendments  to  the  Corporate  Financing 
Rule  be  revised  to  make  clear  that 
members  are  required  to  file  exchange 
offers  for  review  only  if  the  member 
engages  in  "solicitation  activities"  and 
the  exchange  offer  does  not  qualify  for 
any  of  the  exemptions  from  filing  |et 
forth  in  the  Rule. 

To  address  these  comments,  language 
was  added  to  proposed  subparagraph 
(b)(9)(H)  of  Rule  2710  to  clarify  that  an 
exchange  offer  under  Sections  3(a)(4), 
3(a)(9),  and  3(a)(ll)  of  the  Securities  Act 
are  subject  to  filing  only  if  the  member's 
participation  involves  active  solicitation 
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activities  and  an  exchange  offer  (not  a 
merger  transaction)  registered  with  the 
SEC  is  subject  to  filing  only  if  there  is 
a  member  acting  as  a  dealer  manager, 
thereby  clarifying  that  filing  is  not 
required  where  the  member's  role  in  the 
transaction  is  limited  to  providing 
financial  advice.  In  addition,  as 
recommended  by  the  second 
commentor,  the  provision  was  amended 
to  clarify  that  filing  is  not  required  if  the 
exchange  offer  comes  within  the 
exemption  firom  filing  in  subparagraph 
(b)(7)(F)  for  listed  securities  and 
securities  of  an  issuer  that  qualify  to 
register  on  Forms  S-3.  F-3,  or  F-10. 
Consistent  with  this  latter  change, 
proposed  subparagraph  (b)(8)(J)  of  Rule 
2710  that  would  exempt  from  the  Rule 
mergers  (not  exchange  offers)  registered 
with  the  SEC,  was  also  amended  to 
clarify  that  such  a  merger  is  nonetheless 
subject  to  filing  if  the  merger  involves 
the  securities  of  a  member  or  the  parent 
of  a  member  (as  provided  in 
subparagraph  (b)(9)(I)). 

Also  consistent  with  the  request  of  the 
second  commentor  for  greater  clarity  in 
the  operation  of  the  filing  requirements, 
new  subparagraph  (a)(3)  was  added  to 
Rule  2720  to  clarify  that  any  exchange 
offer,  merger  and  acquisition 
transaction,  or  similar  corporate 
reorganization  exempt  from  registration 
under  Sections  3(a)(4).  3(a)(9).  and 
3(a)(ll)  where  the  member  is  actively 
soliciting  securityholders  or  registered 
with  the  SEC  where  a  member  is  acting 
as  dealer  manager,  will  be  required  to  be 
filed  with  the  Corporate  Financing 
Department  and  is  subject  to 
compliance  with  the  requirements  of  the 
Rule  if  the  issuance  of  securities  is  by 
a  member  or  parent  of  a  member.  In 
addition,  by  reference  to  subparagraph 
(b)(9){I)  of  Rule  2710.  the  new 
subparagraph  of  the  Conflicts  Rule 
provides  that  any  exchange  offer,  merger 
or  acquisition  transaction,  or  similar 
corporate  reorganization  involving  an 
issuance  of  securities  that  results  in  the 
direct  or  indirect  public  ownership  of  a 
member  will  be  required  to  be  filed 
under  Rule  2720.  In  order  to  make  clear, 
moreover,  that  the  exemption  in 
subparagraph  fb)(8)  of  Rule  2710  for 
offerings  of  securities  issued  in  a  spin- 
off or  in  a  merger  registered  with  the 
SEC  are  also  exempt  from  Rule  2720. 
paragraph  (o)  of  Rule  2720  is  proposed 
to  be  agnended  to  reference  the 
exemptions  from  Rule  2720  that  are 
provided  in  Rule  2710. 

Finally,  to  address  the  concerns  of  the 
first  commentor  regarding  the  role  of  the 
qualified  independent  underwriter  in  an 
exchange  offer,  merger  and  acquisition 
transaction,  or  similar  corporate 
reorganization  subject  to  the  Conflicts 


Rule,  subparagraph  (c)  of  Rule  2720  is 
proposed  to  be  amended  to  add  a 
provision  that  requires  that  the 
exchange  value  of  the  securities  being 
offered  in  the  transaction  not  be  less 
than  that  recommended  by  the  qualified 
independent  underwriter. 

m.  Date  of  EfEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 

within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissious  should  refer  to  file  No.  SR- 
NASD-97-38  and  should  be  submitted 
by  August  6.  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarUnd, 
Deputy  Secretary. 
(PR  Doc.  97-18605  Filed  7-15-97;  8:45  am] 
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July  11.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  July  10. 
1997.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
Amendment  No.  2  to  the  proposed  rule 
change,  as  described  in  Items  I,  n,  and 
ni  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  Amendment  No.  2  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  the 
proposed  rule  change  filed  in  SR- 
NASI>-97-28.  The  Amendment 
contains  revisions  to  the  proposed  Rule 
9400  and  9500  Series  of  the  Code  of 
Procedure  of  the  NASD  and  a  proposed 
Rule  9600  Series  setting  forth 
procedures  for  applying  for  exemptions. 
As  amended,  the  proposed  Rule  9400- 
9500  Rule  Series  sets  forth  procedures 
for  limitations  on  operations, 
suspensions,  cancellations,  bars,  denials 
of  access  to  NASD  services,  and 
eligibility  proceedings.  As  noted  in  the 
Original  Proposal,  the  NASD  proposes 
to  rescind  the  Rule  9500  and  9600 
Series.  The  Association  is  requesting 
permanent  approval  of  the  proposed 
rule  change  as  set  forth  in  this 


>  15  U.S.C.  §78s(b)(l). 

»17CFR240.19b-4. 

'  The  proposed  rule  change,  including 
Amendment  No.  1,  was  previously  noticed  in  the 
Federal  Register.  See  Exchange  Act  Release  No. 
38545  (April  24.  1997),  62  FR  25226  (May  8.  1997) 
(the  "Original  Proposal").  Two  comment  letters 
were  received  on  the  Original  Proposal.  See  letter 
from  Faith  Colish.  Attorney.  Faith  Colish  PC.  to 
Jonathan  G.  Katz.  Secretary.  Commission,  dated 
|une  9. 1997:  letter  from  George  S.  Frazza,  Chair, 
Section  of  Business  Law  and  Barry  F.  McNeil, 
Chair,  Section  of  Litigation.  American  Bar 
Association,  to  Jonathan  G.  Katz.  Secretary, 
Commission,  date  )une  17.  1997. 


Amendment.  Attached  as  Exhibit  A  is 
the  amended  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections,  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

a.  Introduction:  The  NASD  is 
amending  the  Original  Proposal  relating 
to  the  Rule  9400  and  9500  Series  to 
request  permanent  approval  of  the  Rule 
9400  and  9500  Series  as  proposed  in 
this  amendment,  consolidate  and 
reorganize  certain  procedures,  provide 
additional  procedural  rights  and 
specificity  for  each  proceeding,  and 
conform  the  proposed  Rule  9400  and 
9500  Series  to  the  proposed  Rule  9200 
and  9300  Series.  Further,  the  NASD  is 
proposing  a  new  Rule  9600  Series  that 
would  require  members  to  apply  to  the 
staff  in  the  first  instance  for  an 
exemption  under  various  rules  and 
provide  a  right  of  appeal  to  the  National 
Business  Conduct  Committee. 

The  Original  Proposal  requested 
temporary  approval  for  five  separate 
procedures  for:  (1)  Regulating  the 
activities  of  members  experiencing 
financial  or  operating  difficulty 
(proposed  Rule  9410);  (2)  approval  of  a 
change  in  business  operations  that  will 
result  in  a  change  in  exemptive  status 
under  SEC  Rule  15c3-3  (proposed  rule 
9420);  (3)  summary  suspension 
(proposed  Rule  9510);  (4)  non-summary 
suspension,  cancellation,  and  bar 
(proposed  Rule  9520);  and  (5)  eligibility 
proceedings  (proposed  Rule  9530).  The 
Original  Proposal  also  indicated  that  the 
NASD  would  comprehensively  review 
the  Rule  9400  and  9500  Series  and 
consider  submitting  a  revision  to  its 
proposal  based  on  that  review. 

As  a  result  of  its  review,  the  NASD 
now  proposes  to  amend  its  Original 
Proposal  to  reduce  the  number  of 


separate  proceedings  from  five  to  three, 
and  seeks  permanent  approval  of  these 
three  procedures.  First,  the  NASD  is 
proposing  that  the  Rule  9410  Series  for 
limitations  on  operations  remain  as  a 
separate  rule.  Second,  the  NASD  is 
proposing  to  eliminate  the  Rule  9420 
Series  as  a  separate  rule  series  and 
instead  require  a  member  that  wishes  to 
change  its  exemptive  status  under  SEC 
Rule  15c3-3  to  apply  for  a  change  to  its 
membership  agreement  if  such 
agreement  covers  the  member's 
exemptive  status,  or  file  a  notice  and 
application  for  approval  of  a  material 
change  in  the  member's  business 
operations  if  the  membership  agreement 
does  not  specifically  address  the 
member's  exemptive  status.  Procedures 
for  applying  for  a  change  to  a 
membership  agreement  or  for  approval 
of  a  material  change  in  business 
operations  are  set  forth  in  the  proposed 
rule  1010  Series.  The  NASD  will  inform 
the  membership  of  this  change  in 
procedure  in  a  notice  to  members. 
Third,  the  NASD  proposes  to 
consolidate  the  Exchange  Act  summary 
suspension  proceedings  (proposed  Rule 
9510).  non-summary  suspension, 
cancellation,  and  bar  proceedings 
(proposed  Rule  9520).  and  new  denial  of 
access  procedures  in  the  revised  Rule 
9510  Series.  Finally,  eligibility 
proceedings  remain  in  a  separate  rule 
series  and  are  renumbered  as  the  Rule 
9520  Series. 

The  NASD  also  proposes  to  amend 
the  Rule  9400  and  Rule  9500  Series  to 
provide  members,  associated  persons, 
and  others  with  enhanced  procedural 
protections  in  the  conduct  of  these 
proceedings  and  to  expedite  the  hearing 
and  review  processes,  especially  under 
the  proposed  Rule  9510  Series.  The 
amendments  to  the  proposed  rules 
include  a  variety  of  new  provisions 
regarding  the  time  in  which  a  hearing 
requested  by  a  member  must  be  held 
(proposed  Rule  9413(c)  and  9514(d]); 
the  disclosure  of  documents  by  NASD 
staff  to  the  member  prior  to  hearing 
(proposed  Rules  9413(d).  9514(e)  and 
9523(a));  and  the  rights  of  parties  at  a 
hearing  (proposed  Rules  9413(e),  9514(f) 
and  9523(a)).  Some  of  the  more 
significant  proposed  changes  are 
discussed  below. 

b.  Proposed  Rule  9410  Series:  The 
original  proposal  did  not  provide  for 
timely  notice  to  the  member  of  the  date, 
time,  and  location  of  the  hearing.  As 
amended,  proposed  Rule  9413(c)  now 
provides  that  the  Department  of  Member 
Regulation  must  provide  written  notice 
of  such  information  to  the  member  at 
least  five  business  days  prior  to  the 
hearing. 


Similarly,  no  provision  was  made  in 
the  Original  Proposal  for  disclosure  to 
the  member,  prior  to  the  bearing,  of  the 
Department  of  Member  Regulation's 
documents.  The  NASD  now  proposes 
that  not  less  than  five  business  days 
prior  to  the  hearing,  the  member  shall 
receive  all  documents  considered  by  the 
Department  of  Member  Regulation  in 
imposing  the  limitations  on  the 
member's  business  activities,  except  any 
document  that  meets  the  criteria  of  Rule 
9251(b)(1)  (A).  (B).  or  (C).  That  Rule 
describes  certain  documents  that  are 
privileged,  constitute  attorney  work 
product,  or  otherwise  relate  to 
confidential  investigatory  or 
examination  techniques.  As  a  matter  of 
practice,  the  NASD  does  not  turn  over 
such  documents  in  any  of  its 
proceedings.  As  noted  in  the  original 
proposal,  proposed  Rule  9251  is  based 
on  SEC  Rule  of  Practice  230,  1 7  C.F.R. 
201.230.  The  proposed  rule  also 
provides  for  the  exchange  of  proposed 
exhibit  and  witness  lists  (proposed  Rule 
9413(d)). 

The  NASD  also  proposes  to  amend 
the  Rule  9410  Series  to  set  forth  the 
contents  of  the  record  (proposed  Rule 
9413(f));  designate  the  obligations  of  the 
custodian  of  the  record  (proposed  Rules 
9413(g)  and  9414(a)(4)):  and  a 
requirement  that  the  Department  issue  a 
written  decision  (proposed  Rule 
9413(i)).  If  a  decision  imposes 
limitations,  the  decision  must  state  the 
grounds  for  the  limitations  and  the 
conditions  for  terminating  such 
limitations  (proposed  Rule  9413(i)). 

The  appeal  and  review  procedures  for 
the  Rule  9410  Series  are  largely 
unchanged  from  the  original  proposal. 
Amendment  No.  2  adds  a  new  provision 
that  additional  relevant  and  material 
evidence  may  be  considered  by  the 
Subcommittee  of  the  National  Business 
Conduct  Committee  (proposed  Rule 
9414(b)(4)). 

In  the  original  proposal,  proposed 
Rule  941 7(b].  Enforcement  of  Sanctions, 
did  not  provide  the  time  in  which  a 
hearing  must  be  held  if  requested  by  a 
member.  The  NASD  proposes  to  provide 
that  the  hearing  must  be  held  within  ten 
days  after  service  of  the  Department  of 
Member  Regulation's  order  imposing 
sanctions.  The  NASD  also  proposes  to 
amend  proposed  Rule  9417  to  provide 
that  a  request  for  hearing  shall  not  stay 
the  effectiveness  of  the  order  imposing 
sanctions. 

Proposed  Rule  9418  clarifies  that  if 
additional  limitations  are  imposed,  the 
member  may  apply  for  relief  by  filing  a 
written  application  for  hearing  under 
rule  9413,  and  that  Rules  9413  through 
9417  apply  to  such  a  request. 
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c.  Proposed  Rule  9510  Series:  The 
original  proposal  proposed  separate 
rules  for  summary  suspension  as 
authorized  by  Section  15A(h)(3)  of  the 
Exchange  Act  (proposed  Rule  9510)  and 
non-summary  suspension,  cancellation, 
and  bar  proceedings  (proposed  Rule 
9520).  The  NASD  now  proposes  to 
consolidate  these  procedures  under  the 
proposed  Rule  9510  Series  and  add  new 
denial  of  access  procedures.  The 
proposed  amendments  make  clear, 
however,  the  different  bases  for 
summary  and  non-summary  procedures 
(proposed  Rule  9511). 

The  proposed  amendments  are 
intended  to  expedite  these  proceedings 
by  providing  that  computation  of  time 
under  the  Rule  9510  Series  at  all  times 
includes  intermediate  Saturdays, 
Sundays,  and  holidays.  In  contrast, 
proposed  Rule  9138  includes  such  days 
unless  the  period  is  ten  days  or  less.  In 
addition,  to  conform  with  proposed 
Rule  9143  and  the  proposed  amendment 
to  the  Rule  9410  Series,  ex  parte  rules 
apply  when  NASD  staff  has  knowledge 
that  a  member,  associated  person,  or 
other  person  intends  to  request  a 
hearing  under  proposed  Rule  9514. 

Although  the  procedures  for  hearing 
and  review  have  been  consolidated,  the 
different  procedures  for  the  initiation  of 
summary  and  non-summary 
proceedings  (proposed  Rules  9512  and 
9513)  remain  largely  unchanged  from 
the  original  proposal. 

To  expedite  tnese  proceedings,  the 
request  for  hearing  must  be  filed  within 
seven  days  after  service  of  the  notice 
initiating  the  proceeding  (proposed  Rule 
9514(a)).  As  amended,  proposed  Rule 
9514fb)  also  provides  for  the 
designation  of  a  department  or  office  of 
the  NASD  to  act  as  a  party  in  the 
proceeding  and  for  the  appointment  of 
a  Hearing  Panel. 

To  conform  with  the  proposed  Rule 
9410  Series,  the  proposed  Rule  9510 
Series  provides  for  the  time  in  which 
the  hearing  must  be  held;  written  notice 
of  the  location,  date,  and  time  of  the 
hearing;  transmission  of  the  NASD's 
documents:  and  exchange  of  proposed 
exhibit  and  witness  lists  prior  to  the 
hearing  (proposed  Rule  9514  (d)  and 
(e)).  With  respect  to  the  transmission  of 
the  NASD's  documents,  the  NASD  does 
not  anticipate  that  a  notice  of  summary 
suspension  will  be  based  solely  on 
documents  that  meet  the  exclusion 
criteria  of  Rule  925l(b)(l)(A)-(C).  In  all 
cases,  the  notice  of  summary  suspension 
must  include  the  factual  basis  for  the 
NASD's  action  and  those  facts  may  be 
derived  from  documents  that  meet  the 
criteria  of  Rule  925l(b)(l)(A)-(C). 
Provisions  to  proposed  Rule  9413  also 
define  the  contents  of  the  record  and 


designate  a  custodian  of  the  record 
(proposed  Rule  9514(f)(4)  and  (5)).  The 
provision  defining  the  contents  of  the 
decision  issued  by  the  hearing  panel 
(proposed  Rule  9514(g)(3))  has  been 
amended  to  conform  with  proposed 
Rule  9268,  which  describes  the  initial 
decision  in  a  disciplinary  proceeding. 

The  NASD  also  has  added  a 
procedure  for  reinstatement  after  a  non- 
summary  suspension  or  limitation.  This 
procedure  is  similar  to  the  procedure  set 
forth  in  proposed  Rule  8225.  A  member 
or  person  who  is  subject  to  a  summary 
suspension,  limitation,  or  prohibition  or 
a  non-summary  prohibition  under  the 
proposed  Rule  9510  Series  could  not 
use  this  reinstatement  procedure;  such 
member  or  person  would  have  to 
reapply  for  membership,  registration,  or 
access  under  other  Rules  of  the  NASD. 

The  NASD  also  has  specifically 
provided  for  the  imposition  of  costs  in 
denial  of  access  proceedings,  which  are 
not  otherwise  covered  by  Rule  8330. 

Finally,  certain  existing  cross- 
references  to  the  Rule  9700  Series  in 
other  NASD  rules  must  be  changed  to 
reflect  that  the  Rule  9510  Series  will 
now  provide  procedures  for  denials  of 
access.  That  is,  the  reference  to  the  Rule 
9700  Series  in  NASD  Rules  4730  and 
5360  will  be  replaced  with  a  reference 
to  the  Rule  9510  Series.  The  NASD 
proposes  to  eliminate  the  references  to 
the  Rule  9700  Series  in  Rule  5265 
because  procedures  for  resolving 
matters  arising  under  this  rule  are 
provided  for  under  the  Uniform  Practice 
Code,  as  set  forth  in  the  Rule  11000 
Series. 

d.  Proposed  Rule  9520  Series:  The 
rules  for  eligibility  proceedings  are  now 
renumbered  as  the  proposed  Rule  9520 
Series.  The  length  of  time  for  a  member 
to  file  a  written  application  for  relief  is 
extended  from  seven  to  ten  days 
(proposed  Rule  9522(a)).  The 
Amendment  also  provides  for  notice  of 
the  location,  date,  and  time  of  the 
hearing  and  the  transmission  of  the 
NASD's  documents  and  exchange  of 
exhibit  and  witness  lists  prior  to  hearing 
(proposed  Rule  9523(a)).  The 
Amendment  also  provides  for  the 
content  of  the  record  and  the 
designation  of  the  custodian  of  the 
record  (proposed  Rule  9523(a)(6)  and 

(7)). 

In  keeping  with  other  procedures  in 
the  proposed  Rule  9000  Series,  the 
NASD  is  amending  proposed  Rule  9522 
to  provide  that  applications  for  relief 
and  notices  of  withdrawal  of  such 
applications  be  filed  with  the 
adjudicator,  the  National  Business 
Conduct  Committee,  rather  than  the 
Department  of  Member  Regulation, 
which  acts  as  a  Party  in  the  proceeding. 


In  addition,  because  departments  and 
offices  other  than  the  Department  of 
Member  Regulation  may  be  involved  in 
issuing  a  notice  of  disqualification  (e.g., 
the  Membership  Department,  which 
maintains  the  Central  Registration 
Depository),  the  NASD  is  amending 
proposed  Rule  9522  to  provide  that 
"Association  staff'  rather  than  "the 
Department  of  Member  Regulation"  may 
issue  a  notice  of  disqualification. 

e.  Proposed  Rule  9600  Series:  As  part 
of  the  NASD's  settlement  with  the 
Commission,  the  NASD  agreed  to 
provide  autonomy  and  independence  to 
the  regulatory  staff  of  the  NASD  and  its 
subsidiaries  such  that  the  staff:  (i)  Has 
sole  discretion  as  to  what  matters  to 
investigate  and  prosecute:  (ii)  has  sole 
discretion  to  handle  all  other  regulatory 
matters;  (ill)  prepares  rule  proposals, 
rule  interpretations,  and  other  policy 
matters  with  any  consultations  with 
interested  NASD  constituencies  made  in 
a  fair  and  evenhanded  manner;  and  (iv) 
is  generally  insulated  from  the 
commercial  interests  of  its  members  and 
the  Nasdaq  market. 

As  part  of  the  implementation  of  the 
requirement  in  the  settlement  to  provide 
autonomy  and  independence  to  the 
regulatory  staff  in  certain  matters,  the 
NASD  is  proposing  a  new  Rule  9600 
Series  that  would  require  members  to 
apply  to  the  staff  in  the  first  instance  for 
an  exemption  under  various  rules  and 
provide  a  right  of  appeal  to  the  National 
Business  Conduct  Committee. 

The  proposed  rule  change  is  also 
consistent  with  amendments  recently 
filed  with  the  Commission  which, 
among  other  things,  propose  to  revise 
the  Rules  of  the  NASD  to  create  greater 
authority  for  NASD  Regulation  staff 
regarding  applications  for  membership 
and  the  investigation  of  complaints,  and 
to  provide  enhanced  procedural  rights 
and  safeguards  for  new  applicants  and 
those  subject  to  a  complaint. 

The  proposed  Rule  9600  Series  would 
require  a  member  seeking  an  exemption 
from  certain  NASD  rules  to  file  a  written 
application  with  the  Office  of  General 
Coiinsel  of  NASD  Regulation.  PresenUy, 
under  various  rules,  certain  quasi- 
adjudicative  or  exemptive  authority  has 
been  granted  to  various  standing 
committees. 

The  proposed  rules  provide  that  any 
written  application  for  an  exemption 
must  contain  the  member's  name  and 
address,  the  name  of  a  person  associated 
with  the  member  who  will  serve  as  the 
primary  contact  for  the  application,  the 
rule  from  which  the  member  is  seeking 
an  exemption,  and  a  detailed  statement 
of  the  groimds  for  granting  the 
exemption.  If  the  member  does  not  want 
the  application  or  the  decision  on  the 
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application  to  be  publicly  available  in 
whole  or  in  part,  the  member  also  must 
include  in  its  application  a  detailed 
statement,  including  supporting  facts, 
showing  good  cause  for  treating  the 
application  or  decision  as  confidential 
in  whole  or  in  part. 

The  proposed  rules  would  require 
NASD  Regulation  staff,  after  considering 
an  application,  to  issue  a  written 
decision  setting  forth  its  findings  and 
conclusions  to  be  served  on  the 
applicant  pursuant  to  Rules  9132  and 
9134.  After  the  decision  is  served  on  the 
applicant,  the  application  and  decision 
will  be  made  publicly  available  unless 
NASD  Regulation  sta^  determines  that 
the  applicant  has  shown  good  cause  for 
treating  the  application  or  decision  as 
confidential  in  whole  or  in  part. 

The  proposed  rules  permit  an 
applicant  to  appeal  the  decision  by 
filing  a  written  notice  of  appeal  within 
15  calendar  days  after  service  of  a 
decision  issued  under  proposed  Rule 
9620.  The  notice  of  appeal  must  contain 
a  brief  statement  of  the  findings  and 
conclusions  as  to  which  exception  is 
taken.  The  National  Business  Conduct 
Committee  may  order  oral  argument.  If 
the  applicant  does  not  want  the 
National  Business  Conduct  Committee's 
decision  on  appeal  to  be  publicly 
available  in  whole  or  in  part,  the 
applicant  must  include  in  its  notice  of 
appeal  a  detailed  statement,  including 
supporting  facts,  showing  good  cause 
for  treating  the  decision  as  confidential 
in  whole  or  in  part.  The  notice  of  appeal 
must  be  signed  by  the  applicant.  Where 
the  feilure  to  promptiy  review  a 
decision  to  deny  a  request  for 
exemption  would  unduly  or  unfairly 
harm  the  applicant,  the  National 
Business  Conduct  Committee  shall 
provide  expedited  review.  An  applicant 
may  withdraw  its  notice  of  appeal  at 
any  time  by  filing  a  written  notice  of 
withdrawal  of  appeal  with  the  National 
Business  Conduct  Committee. 

The  proposed  rules  require  the 
National  Business  Conduct  Committee, 
following  the  filing  of  a  notice  of  appeal, 
to  designate  a  Subcommittee  to  hear  an 
oral  argument,  if  ordered,  consider  any 
new  evidence  that  the  applicant  can 
show  good  cause  for  not  Including  In  its 
application,  and  reconmiend  to  the 
National  Business  Conduct  Committee  a 
disposition  of  all  matters  on  appeal. 

The  proposed  rules  require  the 
National  Business  Conduct  Committee, 
after  considering  all  matters  on  appeal 
and  the  Subcommittee's 
recommendation,  to  affirm,  modify,  or 
reverse  the  decision  issued  under  the 
proposed  Rule  9620.  The  National 
Business  Conduct  Committee  must  issue 
a  written  decision  setting  forth  its 


findings  and  conclusions  and  serve  the 
decision  on  the  applicant.  The  decision 
must  be  served  pursuant  to  Rules  9132 
and  9134.  The  decision  will  be  effective 
upon  service  and  constitutes  final  action 
of  the  NASD. 

The  proposed  rules  also  make 
conforming  changes  to  those  particular 
rules  under  which  exemptions  are 
currently  granted,  clarifying  that  the 
authority  for  granting  such  exemptions 
rests  with  NASD  Regulation  staff  In  the 
first  instance.  CurrenUy,  this  includes 
rules  relating  to  registration 
requirements,  categories  of  principal 
registration,  qualification  examinations 
and  waiver  requirements,  customer 
account  statements,  margin  accounts, 
underwriting  terms  and  arrangements 
for  corporate  financing  matters,  conflicts 
of  interest  Involving  distributions  of 
securities  of  members  and  affiliates, 
direct  participation  programs,  position 
limits  for  index  warrants,  exercise  limits 
for  index  warrants,  position  limits  for 
options,  position  limits  for  Index 
options,  exercise  limits  for  options, 
seciu-ities  categorized  as  "failed  to 
receive"  and  "failed  to  deliver,"  short 
sales,  customer  account  transfer 
contracts,  clearance  of  corporate  debt 
securities,  free-riding  and  withholding, 
and  Municipal  Securities  Rulemaking 
Board  Rule  G-37. 

In  addition,  the  proposed  rules  create 
new  authority  under  Rule  2210  to 
permit  the  Advertising  Regulation 
Department  to  grant  exemptions  from 
the  pre-filing  requirements  of  paragraph 
(c)  of  that  Rule  in  order  to  reflect 
existing  practice.  The  need  for  such 
authority  under  Rule  2210  arises  when, 
for  example,  members  are  the  subject  of 
a  buyout  or  reorganization,  or  form  a 
subsidiary  firm,  and  the  successor  entity 
is  substantially  similar  to  the 
predecessor  entity,  retains  the  same 
control  persons,  and  continues  to 
produce  the  same  securities  products 
that  were  previously  filed  with  the 
Department.  In  such  situations,  the 
dangers  toward  which  the  pre-filing 
requirements  are  directed  have  already 
been  eliminated. 

The  proposed  amendments  do  not 
affect  certain  existing  functions  of 
committees  when  the  interests 
represented  are  fundamentally  different, 
or  when  the  Issues  presented  are  highly 
technical  and  do  not  require  a  highly 
formal  process  (See  Rules  11110  and 
2340(d),  which  will  continue  to 
authorize  certain  functions  for  the 
Financial  Responsibility  and  Operations 
Committees,  and  Rules  10102, 10104, 
and  10301(b),  which  will  continue  to 
authorize  certain  functions  for  the 
National  Arbitration  and  Mediation 
Committee). 


/.  Rule  9800  Series:  The  Rule  9800 
Series  contains  procedures  for 
committee  review  of  staff  decisions 
regarding  corporate  financing  and  direct 
participation  program  matters.  The 
deletion  of  the  Rule  9800  Series  is 
consistent  with  the  changes  proposed 
herein  to  Rules  2710  (Corporate 
Financing  Rule),  2720  (Distributions  of 
Securities  of  Members  and  Affiliates) 
and  2810  (Direct  Participation 
Programs)  to  subject  corporate  financing 
and  direct  participation  program  matters 
to  the  new  procedures  for  granting 
exemptions. 

2.  Statutory  Basis 

The  NASD  believes  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)  (6)-(8)  of  the  Act,  15  U.S.C. 
§  78o-3{b)  (6>-{8).  The  NASD  believes 
that  the  proposed  rule  change  is 
consistent  with  the  provisions  of 
Section  15A(b)(6)  of  the  Act,  which 
require  that  the  NASD  adopt  and  amend 
its  rules  to  promote  just  and  equitable 
principles  of  fair  trade,  and  generally 
provide  for  the  protection  of  investors 
and  the  public  interest,  in  that  the 
proposed  rule  change  preserves  the 
independence  of  NASD  Regulation  staff 
regarding  procedures  for  exemptions, 
promotes  fairness  by  creating 
procedural  regularity  and  predictability 
intended  to  optimize  evenhanded 
results  and  minimize  disparate  results, 
and  clarifies  and  streamlines  the  process 
for  granting  exemptions  by  articulating 
the  application  and  decision  process 
and  by  clearly  defining  appeal  rights. 
Section  15A(b)(7)  mandates  that  a 
national  securities  association  establish 
rules  providing  that  "its  members  and 
persons  associated  with  its  members 
shall  be  appropriately  disciplined  for 
violation  of  any  provision  of  this  tide, 
the  rules  or  regulations  thereunder,  the 
rules  of  the  Municipal  Securities 
Rulemaking  Board,  or  the  rules  of  the 
association,  by  expulsion,  suspension, 
limitation  of  activities,  functions,  and 
operations,  fine,  censure,  being 
suspended  or  barred  from  being 
associated  with  a  member,  or  any  other 
fitting  sanction."  Section  15A(b)(8) 
mandates  that  a  national  securities 
association  establish  rules  providing  for 
"a  iaii  procedure  for  the  disciplining  of 
members  and  persons  associated  with 
members,  the  denial  of  membership  to 
any  person  seeking  membership  therein, 
the  barring  of  any  person  from  becoming 
associated  with  a  member  thereof,  and 
the  prohibition  or  limitation  by  the 
association  of  any  person  with  respect 
to  access  to  services  offered  by  the 
association  or  a  member  thereof."  The 
NASD  believes  the  proposed  rule 
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changes  will  further  the  goals  of 
Sections  15A(b)  (6).  (7).  and  (8). 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  hulherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Reguiatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  NASD  has  neither  solicited  nor 
received  written  comments. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
periods  to  he  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  statements 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  t)e  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 
Comments  also  may  be  submitted 
electronically  at  the  following  E-mail 
address:  rule-comments@sec.gov.  File 
Number  SR-NASD-97-28  should  be 
included  on  the  subject  line  if  E-mail  is 
used  to  submit  a  comment  letter. 
Electronically  submitted  comment 
letters  will  be  posted  on  the 


Commission's  Internet  web  site  (http:// 
www.sec.gov). 

All  submissions  should  refer  to  File 
Number  SR-NASD-97-28,  Amendment 
No.  2,  and  should  be  submitted  by 
August  6,  1997. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

Exhibit  A 

Proposed  new  language  is  in  italics; 
proposed  deletions  are  in  brackets. 

9400.  Limitationis  and  Approval] 
Procedures  Under  Rules  3130[,]  and 
3131[,  and  3140] 

9410.  Procedures  for  Regulating 
Activities  of  a  Member  Experiencing 
Financial  or  Operational  Difficulties 

9411.  Purpose 

The  Rule  9410  Series  sets  forth 
procedures  for  regulating  the  activities 
of  a  member  that  is  experiencing  the 
financial  or  operational  difficulties 
specified  in  Rule  3130  or  3131. 

9412.  Notice  of  Limitations 

The  Department  of  Member 
Regulation  [(hereinafter  "Department" 
in  the  Rule  9410  Series)]  may  issue  a 
notice  directing  a  member  to  limit  its 
business  activities  if  the  Department  of 
Member  Regulation  has  reason  to 
believe  that  any  condition  specified  in 
Rule  3130  or  3131  exists.  The  notice 
shall  specify  the  grounds  on  which  such 
action  is  being  taken,  the  nature  of  the 
limitations  to  be  imposed,  the  effective 
date  of  the  limitations,  (and)  a  fitting 
sanction  that  will  be  imposed  if  the 
member  fails  to  comply  with  the 
limitation  set  forth  in  the  notice,  and 
the  conditions  for  terminating  such 
limitations.  The  effective  date  of  the 
limitations  shall  be  at  least  seven  days 
after  the  date  of  service  of  the  notice. 
The  notice  also  shall  inform  the  member 
that  it  may  request  a  hearing  before  the 
Department  of  Member  Regulation 
under  Rule  9413.  The  Department  of 
Member  Regulation  shall  serve  the 
notice  [pursuant  to  Rules  9131  and 
9134]  by  facsimile  or  overnight 
commercial  courier. 

9413.  Department  of  Member  Regulation 
Consideration 

(a)  Request  for  Hearing 

A  member  aggrieved  by  a  notice 
issued  under  Rule  9412  may  file  a 
written  request  for  a  hearing  before  the 
Department  of  Member  Regulation.  The 


*  17  CFR  20O.3O-3(a)(12). 


request  shall  state  the  specific  grounds 
for  withdrawing  or  modifying  the 
limitations  specified  in  the  notice.  The 
request  shall  be  filed  pursuant  to  Rules 
9135,  9136,  and  9137  within  five  days 
after  service  of  the  notice  under  Rule 
9412. 

((b)  Hearing] 

(If  a  member  requests  a  hearing  under 
paragraph  (a),  the  Department  shall 
conduct  a  hearing  within  14  days  after 
service  of  the  notice  under  Rule  9412. 
The  member  shall  be  entitled  to  be 
heard  in  person,  to  be  represented  by  an 
attorney,  and  to  submit  any  relevant 
evidence.  The  hearing  shall  be  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  member  may  purchase  a 
copy  of  the  transcript  from  the  court 
reporter.  Any  corrections  to  the 
transcript  shall  be  submitted  within 
three  days  after  the  hearing  or  within 
three  days  after  receipt  of  the  transcript, 
whichever  is  later.) 

(b)  Stay 

A  request  for  hearing  shall  stay  the 
notice  of  limitations  served  under  Rule 
9412  unless  the  National  Business 
Conduct  Committee  orders  otherwise. 

(c)  Time  of  Hearing 

If  a  member  requests  a  hearing  under 
paragraph  (a),  the  Department  of 
Member  Regulation  shall  conduct  a 
hearing  within  1 4  days  after  service  of 
the  notice  under  Rule  9412.  Not  less 
than  five  business  days  before  the 
hearing,  the  Department  of  Member 
Regulation  shall  provide  written  notice 
to  the  member  of  the  location,  date,  and 
time  of  the  hearing  by  facsimile  or 
overnight  commercial  courier. 

(dj  Transmission  of  Documents 

(1)  Not  less  than  five  business  days 
before  the  hearing,  the  Department  of 
Member  Regulation  shall  provide  to  the 
member  by  facsimile  or  overnight 
commercial  courier  all  documents  that 
were  considered  in  imposing  the 
limitations  on  business  activities  set 
forth  in  the  notice  served  under  Rule 
9412,  unless  a  document  meets  the 
criteria  of  Rule  9251(b)(1)  (A),  (B),  or 
(C).  A  document  that  meets  such  criteria 
shall  not  constitute  part  of  the  record, 
but  shall  be  retained  by  the  Association 
until  the  date  upon  which  the 
Association  serves  a  final  decision  or,  if 
applicable,  upon  conclusion  of  any 
review  by  the  Commission  or  the  federal 
courts. 

(2)  Not  less  than  five  business  days 
before  the  hearing,  the  Department  of 
Member  Regulation  and  the  member 
shall  exchange  proposed  exhibit  and 
witness  lists.  The  exhibit  and  witness 
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lists  shall  be  served  by  facsimile  or  by 
overnight  commercial  courier. 

(e)  Hearing  and  Rights  of  Member 

The  member  shall  be  entitled  to  be 
heard  in  person,  to  be  represented  by  an 
attorney,  and  to  submit  any  relevant 
evidence.  The  hearing  shall  be  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  member  may  purchase  a 
copy  of  the  transcript  from  the  court 
reporter  at  prescribed  rates.  A  witness 
may  purchase  a  copy  of  the  transcript 
of  his  or  her  own  testimony  from  the 
court  reporter  at  prescribed  rates. 
Proposed  corrections  to  the  transcript 
may  be  submitted  by  affidavit  to  the 
Department  of  Member  Regulation 
within  a  reasonable  time  determined  by 
the  Department  of  Member  Regulation. 
Upon  notice  to  the  participants  in  the 
hearing,  the  Department  of  Member 
Regulation  may  order  corrections  to  the 
transcript  as  requested  or  sua  sponte. 

(f)  Record 

The  record  shall  consist  of: 

(1)  the  notice  issued  pursuant  to  Rule 
9412: 

(2)  all  documents  transmitted  to  the 
member  under  Rule  9413(d); 

(3)  the  request  for  hearing  filed 
pursuant  to  Rule  9413(a): 

(4)  any  other  submissions  by  the 
member  and  the  Department  of  Member 
Regulation  at  the  hearing; 

(5)  any  evidence  considered  at  the 
hearing;  and 

(6)  the  transcript  of  the  hearing  and 
any  corrections  thereto. 

(g)  Custodian  of  the  Record 

The  custodian  of  the  record  shall  be 
the  Department  of  Member  Regulation. 

(h)  Evidence  Not  Admitted 

Evidence  that  is  proffered  but  not 
admitted  during  the  hearing  shall  not  be 
part  of  the  record,  but  shall  be  retained 
by  the  custodian  of  the  record  until  the 
date  when  the  Association's  decision 
becomes  final  or,  if  applicable,  upon  the 
conclusion  of  any  review  by  the 
Commission  or  the  federal  courts. 

[(c)](i)  Decision 

Within  seven  days  after  the  hearing, 
the  Department  of  Member  Regulation 
shall  issue  a  written  decision  approving, 
modifying,  or  withdrawing  the 
limitations  specified  in  the  notice.  If  the 
decision  imposes  limitations,  the 
decision  shall  state  the  grounds  for  the 
limitations,  the  conditions  for 
terminating  such  limitations,  and 
provide  for  a  fitting  sanction  to  be 
imposed  imder  Rule  [9417]  9416  if  the 
member  fails  to  comply  with  the 
limitations.  The  Department  of  Member 


Regulation  shall  promptly  serve  the 
decision  [pursuant  to  Rules  9132  and 
9134.  The  decision]  by  facsimile  or 
overnight  commercial  courier.  The 
limitations  imposed  shall  become 
effective  upon  service  of  the  decision. 

[(d)l  (j)  Failure  To  Request  Hearing 

If  a  member  does  not  request  a 
hesuing  under  paragraph  (a),  the 
limitations  specified  in  the  notice  shall 
become  effective  on  the  date  specified 
in  the  notice.  Unless  the  National 
Business  Conduct  Committee  calls  the 
notice  for  review  under  Rule  9414(a)(2), 
the  limitations  specified  in  the  notice 
shall  remain  in  effect  until  the 
Department  of  Member  Regulation 
reduces  or  removes  [or  modifies]  the 
limitations  pursuant  to  Rule  941 8fb/ 

9414.  National  Business  Conduct 
Committee  Review 

(a)  Initiation  of  a  Review 

(1)  Application  by  Member 

A  member  aggrieved  by  a  decision 
issued  under  Rule  9413  may  file  a 
vmtten  application  for  review  by  the 
National  Business  Conduct  Committee. 
The  application  shall  state  the  specific 
grounds  for  the  review  and  whether  oral 
argument  is  requested.  The  application 
shall  be  filed  pursuant  to  Rules  9135. 
9136,  and  9137  within  seven  days  after 
service  of  the  decision.  The  member 
may  withdraw  its  application  for  review 
at  any  time  by  filing  a  written  notice 
with  the  National  Business  Conduct 
Committee  pursuant  to  Rules  9135, 
9136,  and  9137. 

(2)  Motion  of  National  Business 
Conduct  Committee 

A  decision  issued  under  Rule  9413 
shall  be  subject  to  a  call  for  review  by 
any  member  of  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee  described  in  Rule 
9312(a)(1)  within  30  days  after  service 
of  the  decision.  If  a  member  that 
receives  a  notice  under  Rule  9412  does 
not  request  a  hearing  under  Rule  9413, 
the  notice  shall  be  subject  to  a  call  for 
review  by  any  member  of  the  National 
Business  Conduct  Committee  or  the 
Review  Subcommittee[,)  within  30  days 
after  the  effective  date  of  the  notice.  If 
the  National  Business  Conduct 
Committee  or  the  Review  Subcommittee 
calls  a  decision  or  notice  for  review,  a 
written  notice  of  review  shall  be  served 
promptly  on  the  member  pursuant  to 
Rules  9132  and  9134.  The  notice  of 
review  shall  state  the  specific  grounds 
for  the  review  and  whether  an  oral 
argument  is  ordered.  If  a  decision  is 
called  for  review  by  a  member  of  the 
National  Business  Conduct  Committee 


or  the  Review  Subcommittee,  [the 
decision  shall  be  reviewed  by)  the 
National  Business  Conduct  Committee 
shall  review  the  decision. 

(3)  Stay 

Unless  otherwise  ordered  by  the 
National  Business  Conduct  Committee, 
the  initiation  of  a  review  under  this 
paragraph  shall  stay  the  decision  of  the 
Department  of  Member  Regulation  or  an 
uncontested  notice  until  a  decision 
constituting  final  action  of  the 
Association  is  issued. 

(4)  Transmission  of  the  Record 

If  a  review  is  initiated  under  this 
paragraph,  the  Department  of  Member 
Regulation  shall  assemble  and  prepare 
an  index  of  the  record,  transmit  the 
record  and  index  to  the  National 
Business  Conduct  Committee,  certify  to 
the  National  Business  Conduct 
Committee  that  the  record  is  complete, 
and  serve  a  copy  of  the  record  and 
index  on  the  member. 

[(4)]  (5)  Ex  Parte  Communications 

The  prohibitions  against  ex  parte 
communications  in  Rule  9143  shall 
become  effective  under  the  Rule  9410 
Series  when  Association  staff  has 
knowledge  that  a  member  intends  to  file 
a  written  application  for  review  or  that 
the  National  Business  Conduct 
Committee  intends  to  review  a  decision 
on  its  own  motion  under  this  Rule. 

(b)  Subcommittee  Consideration 

(1)  Appointment  of  Subcommittee 

The  National  Business  Conduct 
Committee  shall  appoint  a 
Subcommittee  to  participate  in  the 
review.  The  Subcommittee  shall  be 
composed  of  two  or  more  members.  One 
member  shall  be  a  member  of  the 
National  Business  Conduct  Committee, 
and  the  remaining  member  or  members 
shall  be  current  or  former  Directors  of 
the  NASD  Regulation  Board  or  former 
Governors  of  the  NASD  Board. 

(2)  Oral  Argimient 

If  oral  argument  is  timely  requested  by 
the  member,  oral  argument  shall  be  held 
before  the  Subcommittee  within  14  days 
after  service  of  the  decision  under  Rule 
9413.  If  oral  argument  is  ordered  by  the 
Subcommittee,  oral  argument  shall  be 
held  before  the  Subcommittee  within 
[seven]  14  days  eifter  service  of  the  order 
under  paragraph  (a)(2).  The  member 
shall  be  entitled  to  be  represented  by  an 
attorney.  The  oral  argument  shall  be 
recorded  and  a  transcript  prepared  by  a 
court  reporter. 

The  member  may  purchase  a  copy  of 
the  transcript  from  the  court  reporter  at 
prescribed  rates.  [Any  corrections  to  the 
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transcript  shall  be  submitted  within 
three  days  after  the  oral  argument  or 
within  three  days  after  receipt  of  the 
transcript,  whichever  is  later.)  A  witness 
may  purchase  a  copy  of  the  transcript 
of  his  or  her  own  testimony  from  the 
court  reporter  at  prescribed  rates. 
Proposed  corrections  to  the  transcript 
may  be  submitted  by  affidavit  to  the 
Subcommittee  within  a  reasonable  time 
determined  by  the  Subcommittee.  Upon 
notice  to  the  participants  in  the  hearing, 
the  Subcommittee  may  order  corrections 
to  the  transcript  as  requested  or  sua 
sponte. 

(3)  Review  on  Record 

[If  oral  argument  is  not  requested  or 
ordered,  the)  The  Subcommittee  shall 
conduct  its  review  on  the  basis  of  the 
record  (and),  any  written  submissions 
by  the  [Parties.)  member  and  the 
Department  of  Member  Regulation,  and 
the  decision  issued  pursuant  to  Rule 
9413(i).  If  oral  argument  is  requested  or 
ordered,  the  Subcommittee  also  may 
consider  any  submissions  or  additional 
arguments  by  the  member  and  the 
Department  of  Member  Regulation. 

(4)  Additional  Evidence 

The  Subcommittee  may  consider  any 
additional  relevant  and  material 
evidence  if  the  member  shows  good 
cause  for  not  previously  submitting 
such  evidence.  If  additional  evidence  is 
accepted  by  the  Subcommittee,  the 
evidence  shall  be  included  in  the  record. 
Proffered  evidence  that  is  not  accepted 
into  the  record  by  the  Subcommittee 
shall  be  retained  until  the  date  when  the 
Association 's  decision  becomes  final,  or, 
if  applicable,  upon  the  conclusion  of 
any  review  by  the  Commission  or  the 
federal  courts. 

(5)  Recommendation 

The  Subcommittee  shall  present  a 
recommended  decision  in  writing  to  the 
National  Business  Conduct  Conmiittee 
and  all  other  Directors  not  later  than 
seven  days  before  the  meeting  of  the 
National  Business  Conduct  Committee 
at  which  the  proceeding  shall  be 
considered. 

(c)  Decision 

(1)  Decision  of  National  Business 
Conduct  Committee,  Including  Remand 

After  considering  all  matters 
presented  in  the  review  and  the  written 
recommended  decision  of  the 
Subcommittee,  the  National  Business 
Conduct  Committee  may  affirm,  modify, 
or  reverse  the  [Department's) 
Department  of  Member  Regulation's 
decision  or  remand  the  proceeding  with 
instructions.  The  National  Business 
Cinduct  Committee  shall  prepare  a 


proposed  written  decision  pursuant  to 
subparagraph  (2). 

(2)  Contents  of  Decision 

The  decision  shall  include: 

(A)  a  description  of  the  [Department's] 
Department  of  Member  Regulation's 
decision,  including  its  rationale; 

(B)  a  description  of  the  principal 
issues  regarding  the  imposition  of 
limitations  raised  in  the  review  and  a 
statement  supporting  the  disposition  of 
such  issues; 

(C)  a  summary  of  the  evidence  on 
each  issue; 

(D)  a  statement  of  whether  the 
(Department's]  Department  of  Member 
Regulation's  decision  is  affirmed, 
modiHed,  or  reversed,  and  a  rationale 
therefor;  and 

(E)  if  any  limitations  are  imposed[,]: 
(i)  a  description  of  the  limitations  and 

a  statement  describing  a  fitting  sanction 
that  will  be  imposed  under  Rule  9417  if 
the  member  fails  to  comply  with  any  of 
the  limitations;  and 

(ii)  the  conditions  for  terminating  the 
limitations. 

(3)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD 
Regulation  Board,  and,  if  the  proceeding 
is  not  called  for  review  by  the  NASD 
Regulation  Board,  to  the  NASD  Board. 
The  NASD  Regulation  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9415.  The  NASD  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9416.  If  neither  the  NASD 
Regulation  Board  nor  the  NASD  Board 
calls  the  proceeding  for  review,  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
shall  become  final,  and  the  National 
Business  Conduct  Committee  shall  serve 
its  written  decision  on  the  member  and 
the  Department  of  Member  Regulation 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  be  effective  upon  service. 
The  decision  shall  constitute  the  final 
action  of  the  Association,  unless  the 
National  Business  Conduct  Committee 
remands  the  proceeding. 

9415.  Discretionary  Review  by  the 
NASD  Regulation  Board 

(a)  Call  for  Review  by  Director 

A  Director  may  call  a  proceeding  for 
review  by  the  NASD  Regulation  Board 
if  the  call  for  review  is  made  within  the 
period  prescribed  in  paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 


9414,  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the 
proceeding  should  be  called  for  review. 
A  Director  shall  call  a  proceeding  for 
review  by  notifying  the  General  Coimsel 
of  NASD  Regulation.  By  a  unanimous 
vote  of  the  NASD  Regulation  Board,  the 
NASD  Regulation  Board  may  shorten 
the  period  to  less  than  seven  days.  By 
an  aJEfinnative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office, 
the  NASD  Regulation  Board  may,  during 
the  seven  day  period,  vote  to  extend  the 
period  to  more  than  seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Director  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  Cb),  the  NASD  Regulation 
Board  shall  review  the  proceeding  not 
later  than  the  next  meeting  of  the  NASD 
Regulation  Board.  The  NASD  Regulation 
Board  may  order  the  filing  of  briefs  in 
connection  with  its  review  proceedings 
pursuant  to  this  Rule. 

(d)  Decision  of  NASD  Regulation  Board. 
Including  Remand 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
or  remand  the  proceeding  with 
instructions.  The  NASD  Regulation 
Board  shall  prepare  a  proposed  written 
decision  that  includes  all  of  the 
elements  described  in  Rule  9414(c)(2). 

(e)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  proceeding  for  review  pursuant 
to  Rule  9416.  If  the  NASD  Board  does 
not  call  the  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Regulation  Board  shall  become  final, 
and  the  NASD  Regulation  Board  shall 
serve  its  written  decision  on  the 
member  and  the  Department  of  Member 
Regulation  pursuant  to  Rules  9132  and 
9134.  The  decision  shall  be  effective 
upon  service.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD 
Regulation  Board  remands  the 
proceeding. 

9416.  Discretionary  Review  by  the 
NASD  Board 

(a)  Call  for  Review  by  Governor 

A  Governor  may  call  a  proceeding  for 
review  by  the  NASD  Board  if  the  call  for 
review  is  made  within  the  period 
prescribed  in  paragraph  (b). 
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(b)  Seven  Day  Period;  Waiver 

(1)  Proceeding  Called  for  Review  by 
NASD  Regulation  Board 

If  the  NASD  Regulation  Board 
reviewed  the  proceeding  under  Rule 
9415,  a  Governor  shall  make  his  or  her 
call  for  review  not  later  than  the  next 
meeting  of  the  NASD  Board  that  is  at 
least  seven  days  after  the  date  on  which 
the  NASD  Bowd  receives  the  proposed 
written  decision  of  the  NASD 
Regulation  Board. 

(2)  Proceeding  Not  Called  Iot  Review  by 
NASD  Regulation  Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  proceeding  for  review 
under  Rule  9415,  a  Govenuw  shall  make 
his  or  her  call  fior  review  not  later  than 
the  next  meeting  of  the  NASD  Board 
that  is  at  least  seven  days  after  the  date 
on  which  the  NASD  Board  receives  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 

(3)  Waiver 

By  a  unanimous  vote  of  tHe  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  s\ibparagraph  (1)  or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may,  during 
the  seven  day  period  in  subparagraph 
(1)  or  (2),  vote  to  extend  the  period  in 
subparagraph  (1)  or  (2)  to  more  than 
seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Governor  calls  a  proceeding  for 
review  within  the  period  prescribed  in 
paragraph  (b),  the  NASD  Board  shall 
review  the  proceeding  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  Decision  of  NASD  Board,  Including 
Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse:  (1)  the 
proposed  written  decision  of  the  NASD 
Regulation  Board,  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  [a]  the 
proceeding  for  review  under  Rule  9415, 
the  proposed  written  decision  of  the 
National  Buisiness  Conduct  Committee, 
Alternatively,  the  NASD  Board  may 
remand  the  proceeding  with 
instructions.  The  NASD  Board  shall 
pre{>are  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
9414(c)(2). 

(e)  Issuance  of  E)ecision 

The  NASD  Board  shall  issue  and 
serve  its  written  decision  on  the 
member  and  the  Department  of  Member 


Regulation  pursuant  to  Rules  9132  and 

9134.  The  decision  shall  be  effective 
upon  service.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding. 

9417.  Enforcement  of  Sanctions 

(a)  Order 

If  the  Department  of  Member 
Regulation  determines  that  a  member 
has  failed  to  comply  with  any 
limitations  imposed  by  a  decision 
[under  Rule  9413,  9414,  9415,  or  9416,] 
or  an  effective  notice  under  [Rule 
9413(d),]  the  Rule  9410  Series  that  has 
not  been  stayed,  the  Department  of 
Member  Regulation  shall  issue  an  order 
[to  be  served  pursuant  to  Rules  9132 
and  9134]  iB^}osing  the  sanctions  set 
forth  in  the  decision  or  notice  and 
specifying  the  effective  date  and  time  of 
such  sanctions.  The  Department  of 
Member  Regulation  shall  serve  the  order 
on  the  member  by  facsimile  or  overnight 
commercial  courier. 

(b)  Hearing 

(1)  A  member  aggrieved  by  an  order 
issued  imder  paragraph  (a)  may  file  a 
written  request  for  a  hearing  before  the 
Department  of  Member  Regulation.  The 
request  shall  be  filed  pursuant  to  Rules 

9135,  9136,  and  9137  within  [four  days] 
seven  days  (including  intermediate' 
Saturdays,  Sundays,  and  Federal 
holidays)  after  service  of  the  order.  The 
hearing  shall  be  held  within  ten  days 
after  service  of  the  order  under 
paragraph  (a). 

(2jThe  member  shall  be  entitled  to  be 
heard  in  p>er8on.  to  be  represented  by  an 
attorney,  and  to  submit  any  relevant 
evidence. 

(3)  The  hearing  shall  be  recorded  and 
a  transcript  prepared  by  a  court  reporter. 
The  member  may  purchase  a  copy  of  the 
transcript  from  the  court  reporter  at 
prescribed  rates,  (Any  corrections  to  the 
transcript  shall  be  submitted  within  two 
days  aRet  the  hearing  or  within  two 
days  after  receipt  of  the  transcript, 
whichever  is  later.]  A  witness  may 
purchase  a  copy  of  the  transcript  of  his 
or  her  own  testimony  from  the  court 
reporter  at  prescribed  rates.  Proposed 
corrections  to  the  transcript  may  be 
submitted  by  affidavit  to  the 
Department  of  Member  Regulation 
within  a  reasonable  time  determined  by 
the  Department  of  Member  Regulation. 
Upon  notice  to  the  participants  in  the 
hearing,  the  Department  of  Member 
Regulation  may  order  corrections  to  the 
transcript  as  requested  or  sua  sponte. 

(c)  No  Stay  of  Sanctions 

Unless  otherwise  ordered  by  the 
National  Business  Conduct  Committee, 


a  request  for  a  hearing  pursuant  to  this 
Rule  shall  not  stay  the  effectiveness  of 
the  order  issued  under  paragraphia). 

[(c)]  (d)  Decision 

Within  four  days  after  the  hearing,  the 
Department  of  Member  Regulation  shall 
affirm,  modify,  or  reverse  the  order 
issued  imder  paragraph  (a).  The 
Department  of  Member  Regulation  shall 
serve  the  decision  on  the  member 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  become  effective  upon 
service  and  shall  constitute  final  action 
of  the  Association. 

9418.  Additional  Limitations: 
(Modification)  Reduction  or  Removal  of 
Limitations 

(a)  Additional  Limitations 

If  z  member  continues  to  experience 
fii    I     d  or  operational  difficulty 
specix.^d  in  Rule  3130  or  3131, 
notwi''istanding  an  effisctive  notice  or 
decision  under  the  Rule  9410  Series,  the 
Department  of  Member  Regulation  may 
impose  additional  limitations  by  issuing 
a  notice  under  Rule  9412.  The  notice 
shall  state  that  the  member  may  apply 
for  relief  from  the  additional  limitations 
by  filing  a  written  application  for  a 
hearing  under  Rule  9413  and  that  the 
procedures  in  Rules  9413  through  9417 
shall  be  applicable.  An  application  for 
-a  hearing  also  shall  include  a  detailed 
statement  of  the  member's  objections  to 
the  additional  limitations. 

(b)  [Modification]  Reduction  or  Removal 
of  Limitations 

If  the  Department  of  Member 
Regulation  determines  that  any 
limitations  previously  imposed  imder 
the  Ride  9410  Series  should  be 
[modified]  reduced  or  removed,  the 
Department  of  Member  Regulation  shall 
serve  a  written  notice  on  the  member 
pursuant  to  Rules  9132  and  9134. 

9419.  Application  to  Commission  for 
Review;  Other  Action  Not  Foreclosed 

(a)  [Any  person  aggrieved  by  final 
action  pursuant  to  the  Rule  9410  Series 
may  apply  for  review  by  the 
Commission  under]  The  right  to  have 
any  action  taken  by  the  Association 
pursuant  to  this  Rule  Series  reviewed  by 
the  Commission  is  governed  by  Section 
19  of  the  Act  The  filing  of  an 
application  for  review  shall  not  stay  the 
e£bctiveness  of  [final]  the  action  taken 
by  the  Association,  unless  the 
Commission  otherwise  orders. 

(b)  Action  by  the  Association  under 
the  Rule  9410  Series  shall  not  foreclose 
action  by  the  Association  under  any 
other  Rule. 
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(9420.  Approval  of  Change  in  Business 
Operations  That  Will  Result  in  a  Change 
in  Exemptive  Status  under  SEC  Rule 
15C3-3I 

(9421.  Purpose) 

(The  Rule  9420  Series  sets  forth 
procedures  for  Rule  3140,  which 
requires  the  Association's  approval  of  a 
change  in  a  member's  business  activities 
that  will  result  in  a  change  in  the 
member's  exemptive  status  under  SEC 
Rule  15C3-3.1 

(9422.  Department  of  Member 
Regulation  Consideration] 

[(a)  Application] 

[A  member  shall  apply  for  approval  of 
a  change  in  its  business  operation  that 
will  result  in  a  change  in  its  exemptive 
status  under  SEC  Rule  15c3-3  by  filing 
a  written  application  with  the 
Department  of  Member  Regulation 
(hereinafter  "Department"  in  the  9420 
Rule  Series)  at  the  district  office  in  the 
district  in  which  it  has  its  principal 
place  of  business.  The  application  shall 
address  the  criteria  set  forth  in  Rule 
3140  and  shall  be  filed  pursuant  to 
Rules  9135.  9136.  and  9137.) 

[(h)  Decision] 

(Within  21  days  after  receipt  of  the 
application,  the  Department  shall  issue 
a  decision  approving  or  denying  the 
application  in  whole  or  in  part.  If  the 
decision  denies  the  application  in 
whole  or  in  part,  the  decision  shall  set 
forth  the  specific  grounds  for  such 
action.  The  decision  shall  provide  a 
fitting  sanction  to  be  imposed  in 
accordance  with  Rule  9426  if  the 
member  fails  to  comply  with  any 
limitations  imposed.  The  Department 
shall  serve  the  decision  pursuant  to 
Rules  9132  and  9134.) 

(9423.  National  Business  Conduct 
Committee  Review] 

[(a)  Initiation  of  Review] 

[(1)  Application  by  Member]  - 

(A  member  aggrieved  by  a  decision 
issued  under  Rule  9422  may  file  a 
written  application  for  review  by  the 
National  Business  Conduct  Committee. 
The  application  shall  state  the  specific 
grounds  for  the  review  and  whether  oral 
argument  is  requested.  The  application 
shall  be  filed  pursuant  to  Rules  9135, 
9136,  and  9137  within  seven  days  after 
service  of  the  decision.  The  member 
may  withdraw  its  application  at  any 
time  by  filing  a  written  notice  with  the 
National  Business  Conduct  Committee 
pursuant  to  Rules  9135.  9136,  and 
9137.) 


((2)  Motion  of  National  Business 
Conduct  Committee) 

(A  decision  issued  under  Rule  9422 
shall  be  subject  to  a  call  for  review  by 
any  member  of  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee  described  in  Rule 
9312(a)(1)  within  30  days  after  service 
of  the  decision.  If  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee  calls  a  decision  for 
review,  a  written  notice  of  review  shall 
be  served  promptly  on  the  member 
pursuant  to  Rules  9132  and  9134.  The 
written  notice  of  review  shall  state  the 
specific  grounds  for  the  review  and 
whether  oral  argimient  is  ordered.  If  a 
decision  is  called  for  review  by  any 
member  of  the  National  Business 
Conduct  Committee  or  the  Review 
Subcommittee,  the  decision  shall  be 
reviewed  by  the  National  Business 
Conduct  committee.] 

((3)NoStay  of  Action) 

[Unless  otherwise  ordered  by  the 
National  Business  Conduct  Committee, 
the  initiation  of  a  review  under  this 
paragraph  shall  not  stay  the  decision  of 
the  Department.] 

[(4)  Ex  Parte  Communications] 

(The  prohibitions  against  ex  parte 
communications  in  Rule  9143  shall 
become  effective  under  the  Rule  9420 
Series  when  Association  staff  has 
knowledge  that  a  member  intends  to  file 
a  vmtten  application  for  review  or  that 
the  National  Business  Conduct 
Committee  intends  to  review  a  decision 
on  its  own  motion  under  this  Rule.) 

((b)  Subconunittee  Consideration) 

((1)  Appointment  of  Subcommittee) 

[The  National  Business  Conduct 
Committee  shall  appoint  a 
Subcommittee  to  participate  in  the 
review.  The  Subcommittee  shall  be 
composed  of  two  or  more  members.  One 
member  shall  be  a  member  of  the 
National  Business  Conduct  Committee, 
and  the  remaining  member  or  members 
shall  be  current  or  former  Directors  of 
the  NASD  Regulation  Board  or  former 
Governors  of  the  NASD  Board.) 

[(2)  Oral  Argument) 

(If  oral  argument  is  requested  by  the 
member,  oral  argument  shall  be  held 
before  the  Subcommittee  within  14  days 
after  service  of  the  decision  under  Rule 
9422.  If  oral  argument  is  ordered  by  the 
Subcommittee,  oral  argument  shall  be 
held  before  the  Sut)committee  within 
seven  days  after  service  of  the  order. 
The  oral  argument  shall  be  recorded  and 
a  transcript  prepared  by  a  court  reporter. 
The  member  may  purchase  a  copy  of  the 


transcript  from  the  court  reporter.  Any 
corrections  to  the  transcript  shall  be 
submitted  within  three  days  after  the 
oral  argument  or  within  three  days  after 
receipt  of  the  transcript,  whichever  is 
later.) 


((3)  Review  on  Record) 

(If  oral  argument  is  not  requested  or 
ordered,  the  Subcommittee  shall 
conduct  its  review  on  the  basis  of  the 
record  and  any  written  submissions  by 
the  Parties.] 

[(4)  Additional  Evidence] 

[The  Subcommittee  may  consider 
additional  evidence  if  the  member 
shows  good  cause  for  not  previously 
submitting  such  evidence.) 

[(5)  Recommendation] 

(The  Subcommittee  shall  present  a 
recommended  decision  in  writing  to  the 
National  Business  Conduct  Committee 
and  all  other  Directors  not  later  than 
seven  days  before  the  meeting  of  the 
National  Business  Conduct  Committee 
at  which  the  proceeding  shall  be 
considered.] 

((c)  Decision] 

((1)  Decision  of  National  Business 
Conduct  Committee,  Including  Remand. 

After  considering  all  matters 
presented  in  the  review  and  the  written 
recommended  decision  of  the 
Subcommittee,  the  National  Business 
Conduct  Committee  may  affirm,  modify, 
or  reverse  the  Department's  decision  or 
remand  the  proceeding  with 
instructions.  The  National  Business 
Conduct  Committee  shall  prepare  a 
proposed  written  decision  pursuant  to 
subparagraph  (2).] 

1(2)  Contents  of  Decision] 

(The  decision  shall  include: 

(A)  a  description  of  the  Department's 
decision,  including  its  rationale: 

(B)  a  description  of  the  principal 
issues  regarding  the  change  in  the 
member's  exemptive  status  raised  in  the 
review  and  a  statement  supporting  the 
disposition  of  such  issues; 

(C)  a  summary  of  the  evidence  on 
each  issue; 

(D)  a  statement  of  whether  the 
Department's  decision  is  affirmed, 
modified,  or  reversed,  and  a  rationale 
therefor;  and 

(E)  if  any  limitations  are  imposed,  a 
description  of  the  limitations  and  a 
statement  describing  a  fitting  sanction 
that  will  be  imposed  under  Rule  9426  if 
the  member  fails  to  comply  with  any  of 
the  limitations.) 
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((3)  Issuance  of  Decision  After 
Expiration  of  Call  for  Review  Period) 

[The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD 
Regulation  Board,  and,  if  the  proceeding 
is  not  called  for  review  by  the  NASD 
Regulation  Board,  to  the  NASD  Board. 
The  NASD  Regulation  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9424.  The  NASD  Board  may  call 
the  proceeding  for  review  pursuant  to 
Rule  9425.  If  neither  the  NASD 
Regulation  Board  nor  the  NASD  Board 
calls  the  proceeding  for  review,  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee 
shall  become  final,  and  the  National 
Business  Conduct  Committee  shall  serve 
its  written  decision  pursuant  to  Rules 
9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  National 
Business  Conduct  Committee  remands 
the  proceeding.] 

[9424.  Discretionary  Review  by  the 
NASD  Regulation  Board) 

[(a)  Call  for  Review  by  Director] 

(A  Director  may  call  a  proceeding  for 
review  by  the  NASD  Regulation  Board 
if  the  call  for  review  is  made  within  the 
period  prescribed  in  paragraph  (b).] 

((b)  Seven  Day  Period;  Waiver] 

(After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
9423,  a  Director  shall  have  not  less  than 
seven  days  to  determine  if  the 
proceeding  should  be  called  for  review. 
A  Director  shall  call  a  proceeding  for 
review  by  notifying  the  General  Counsel 
of  NASD  Regulation.  By  a  unanimous 
vote  of  the  NASD  Regulation  Board,  the 
NASD  Regulation  Board  may  shorten 
the  period  to  less  than  seven  days.  By 
an  affirmative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office, 
the  NASD  Regulation  Board  may,  during 
the  seven  day  period,  vote  to  extend  the 
period  to  more  than  seven  days.) 

((c)  Review  at  Next  Meeting] 

[If  a  Director  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Regulation 
Board  shall  review  the  proceeding  not 
later  than  the  next  meeting  of  the  NASD 
Regulation  Board.  The  NASD  Regulation 
Board  may  order  the  filing  of  briefs  in 
connection  with  its  review  proceedings 
pursuant  to  this  Rule.] 

((d)  Decision  of  NASD  Regulation 
Board,  Including  Remand] 

(After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 


proposed  written  decision  of  the 
National  Business  Conduct  Committee 
or  remand  the  proceeding  with 
instructions.  The  NASD  Regulation 
Board  shall  prepare  a  proposed  written 
decision  that  includes  all  of  the 
elements  described  in  Rule  9423(c)(2).] 

[(e)  Issuance  of  Decision  After 
Expiration  of  Call  for  Review  Period] 

[The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  proceeding  for  review  pursuant 
to  Rule  9425.  If  the  NASD  Board  does 
not  call  the  proceeding  for  review,  the 
proposed  written  decision  of  the  NASD 
Regulation  Board  shall  become  final, 
and  the  NASD  Regulation  Board  shall 
serve  its  written  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD 
Regulation  Board  remands  the 
proceeding.] 

[9425.  Discretionary  Review  by  NASD 
Board] 

[(a)  Call  for  Review  by  Governor] 

(A  Governor  may  call  a  proceeding  for 
review  by  the  NASD  Board  if  the  call  for 
review  is  made  within  the  period 
prescribed  in  paragraph  (b).] 

[(b)  Seven  Day  Period;  Waiver] 

[(1)  Proceeding  Called  for  Review  by 
NASD  Regulation  Board] 

(If  the  NASD  RegulaUon  Board 
reviewed  the  proceeding  under  Rule 
9424,  a  Governor  shall  make  his  or  her 
call  for  review  not  later  than  the  next 
meeting  of  the  NASD  Board  that  is  at 
least  seven  days  after  the  date  on  which 
the  NASD  Board  receives  the  proposed 
written  decision  of  the  NASD 
Regulation  Board.] 

[(2)  Proceeding  Not  Called  for  Review 
by  NASD  Regulation  Board] 

[If  no  Director  of  the  NASD 
Regulation  Board  called  the  proceeding 
for  review  under  Rule  9424,  a  Governor 
shall  make  his  or  her  call  for  review  not 
later  than  the  next  meeting  of  the  NASD 
Board  that  is  at  least  seven  days  after  the 
date  on  which  the  NASD  Board  receives 
the  proposed  vmtten  decision  of  the 
National  Business  Conduct  Committee.) 

[(3)  Waiver] 

[By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (1)  or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may,  during 
the  seven  day  period  Ln  subparagraph 
(1)  or  (2),  vote  to  extend  the  period  in 


subparagraph  (1)  or  (2)  to  more  than 
seven  days.) 

((c)  Review  at  Next  Meeting] 

[If  a  Governor  calls  a  proceeding  for 
review  within  the  period  prescribed  in 
paragraph  (b),  the  NASD  Board  shall 
review  the  proceeding  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule.) 

[(d)  Decision  of  NASD  Board,  Including 
Remand] 

[After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse:  (1)  the 
proposed  written  decision  of  the  NASD 
Regulation  Board,  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  a 
proceeding  for  review  under  Rule  9424, 
the  proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
Alternatively,  the  NASD  Board  may 
remand  the  proceeding  with 
instructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
9423(c)(2).] 

[(e)  Issuance  of  Decision] 

(The  NASD  Board  shall  issue  and 
serve  its  written  decision  pursuant  to 
Rules  9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding.) 

(9426.  Enforcement  of  Sanctions) 

((a)  Order] 

[If  the  Department  determines  that  a 
member  has  failed  to  comply  with 
limitations  imposed  bv  a  decision  under 
Rule  9422.  9423.  9424,  or  9425,  the 
Department  shall  issue  an  order  to  be 
served  pursuant  to  Rules  9132  and  9134 
imposing  the  sanctions  set  forth  in  the 
decision  and  specifying  the  effective 
date  and  time  of  such  sanctions.] 

((b)  Hearing] 

[A  member  aggrieved  by  an  order 
issued  under  paragraph  (a)  may  file  a 
written  request  for  a  hearing  before  the 
Department.  The  request  shall  be  filed 
pursuant  to  Rule  9135,  9136,  and  9137 
within  four  days  after  service  of  the 
order.  The  member  shall  be  entitled  to 
be  heard  in  person,  to  be  represented  by 
an  attorney,  and  to  submit  any  relevant 
evidence.  The  hearing  shall  be  recorded 
and  a  transcript  prepared  by  a  court 
reporter.  The  member  may  purchase  a 
copy  of  the  transcript  from  the  court 
reporter.  Any  corrections  to  the 
transcript  shall  be  submitted  within  two 
days  after  the  hearing  or  within  two 
days  after  receipt  of  the  transcript, 
whichever  is  later.] 
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[(c)  Decision] 


[Within  four  days  after  the  hearing, 
the  Department  shall  affirm,  modify,  or 
reverse  the  order  issued  under 
paragraph  (a).  The  Department  shall 
serve  the  decision  on  the  member 
pursuant  to  Rule  9132  and  9134.  The 
decision  shall  become  effective  upon 
service  and  shall  constitute  final  action 
of  the  Association.) 

[9427.  Application  to  Commission  for 
Review) 

(Any  person  aggrieved  by  final  action 
pursuant  to  the  Rule  9420  Series  may 
apply  for  review  by  the  Commission 
under  Section  19  of  the  Act.  The  filing 
of  an  application  for  review  shall  not 
stay  the  effectiveness  of  final  action  by 
the  Association,  unless  the  Commission 
otherwise  orders.) 

9500.  Siupension,  Cancellation,  Bar, 
Denial  of  Access,  and  Eligibility 
Procedures 

[9510.  Procedures  for  Summary 
Suspension  by  NASD) 

[9511.  Purpose] 

(Section  15A(h)(3)  of  the  Act 
authorizes  a  registered  securities 
association  to  summarily:  (1)  Suspend  a 
member  or  person  associated  with  a 
member  who  has  been  and  is  expelled 
or  suspended  from  any  self-regulatory 
organization  or  barred  or  suspended 
from  being  associated  with  a  member  of 
any  self-regulatory  organization,  (2) 
suspend  a  member  who  is  Ln  such 
financial  or  operating  difficulty  that  the 
association  determines  and  so  notifies 
the  Commission  that  the  member  cannot 
be  permitted  to  continue  to  do  business 
as  a  member  with  safety  to  investors, 
creditors,  other  members,  or  the 
association,  or  (3)  limit  or  prohibit  any 
person  with  respect  to  access  to  services 
offered  by  the  association  if  (1)  or  (2) 
applies  to  such  person  or,  in  the  case  of 
a  person  who  is  not  a  member,  if  the 
association  determines  that  such  person 
does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors, 
creditors,  members,  or  the  association. 

Summary  suspension  procedures  for 
the  grounds  listed  in  Section  15A(h)(3) 
of  the  Act  are  set  forth  in  the  Rule  9510 
Series.  Other  procedures  for  suspending 
the  membership  of  a  member, 
suspending  the  registration  of  an 
associated  person,  or  suspending  a 
person  from  association  with  any 
member  are  found  in  Rules  8220,  8320, 
and  9520.) 


[9512.  Notice) 

[(a)  Authorization) 

[The  NASD  Board  may  authorize  the 
President  of  NASD  Regulation  or 
Nasdaq  to  issue  a  written  notice  that: 

(1)  Summarily  suspends  a  member  or 
person  associated  with  a  member  who 
has  been  and  is  expelled  or  suspended 
from  any  self-regulatory  organization  or 
barred  or  suspended  from  being 
associated  with  a  member  of  any  self- 
regulatory  organization; 

(2)  Summarily  suspends  a  member 
who  is  in  such  financial  or  operating 
difficulty  that  the  Association 
determines  and  so  notifies  the 
Commission  that  the  member  cannot  be 
permitted  to  continue  to  do  business  as 
a  member  with  safety  to  investors, 
creditors,  other  members,  or  the 
Association;  or 

(3)  Limits  or  prohibits  any  person 
with  respect  to  access  to  services  offered 
by  the  Association  if  subparagraph  (1)  or 
(2)  applies  to  such  person  or,  in  the  case 
of  a  person  who  is  not  a  member,  if  the 
NASD  Board  determines  that  such 
person  does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors, 
creditors,  members,  or  the  Association.) 

[(b)  Contents  and  Service  of  Notice) 

lA  notice  issued  under  this  Rule  shall ' 
state  the  specific  grounds  for  the 
summao^  suspension  and  state  that  the 
member  or  associated  person  may  file  a 
written  request  for  a  hearing  under  Rule 
9513.  The  notice  shall  be  served  by 
facsimile  or  pursuant  to  Rules  9131  and 
9134.  A  copy  of  a  notice  served  on  a 
person  who  is  associated  with  a  member 
shall  be  served  on  such  member 
pursuant  to  Rule  9134.) 

((c)  Effective  Date) 

[A  summary  suspension  shall  be 
effective  on  the  date  and  time  specified 
in  the  notice.) 

[9513.  Hearing  and  Decision] 

[(a)  Request) 

[(1)  Request  by  Member  or  Associated 
Person) 

[A  member  or  associated  person 
subject  to  a  summary  suspension  may 
file  a  written  request  for  a  hearing  with 
the  NASD  Board.  The  request  shall  state 
the  specific  grounds  for  reversing  the 
summary  suspension.  The  request  shall 
be  filed  pursuant  to  Rules  9135,  9136, 
and  9137  within  ten  days  after  service 
of  the  notice  under  Rule  9512.  The 
member  or  associated  person  may 
withdraw  its  request  for  a  hearing  by 


filing  a  written  notice  with  the  NASD 
Board  pursuant  to  Rules  9135,  9136,  and 
9137.) 

[(2)  Failure  To  File  Request) 

(If  the  member  or  associated  person 
subject  to  a  summary  suspension  does 
not  file  a  written  request  for  a  hearing 
under  subparagraph  (1),  the  notice  of 
summary  suspension  shall  constitute 
final  action  by  the  Association.) 

[(3)  No  Stay  of  Summary  Suspension) 

[A  request  for  a  hearing  shall  not  stay 
the  effectiveness  of  a  summary 
suspension  under  Rule  9512.) 

[(b)  Hearing  Panel  Consideration) 

[(1)  Appointment  of  Hearing  Panel) 

[If  a  member  or  associated  person 
subject  to  a  summary  suspension  files  a 
written  request  for  a  hearing,  a  bearing 
shall  be  held  before  a  Hearing  Panel 
within  15  days  after  service  of  the  notice 
under  Rule  9512.  The  Hearing  Panel 
shall  be  composed  of  two  or  more 
members.  One  member  shall  be  a 
Governor  of  the  NASD  Board,  and  the 
remaining  member  or  members  shall  be 
current  or  former  members  of  the  NASD 
Regulation  Board,  the  Nasdaq  Board,  or 
die  NASD  Board.) 

[(2)  Rights  of  Member  or  Associated 
Person] 

(A  member  or  associated  person 
subject  to  a  simimary  suspension  shall 
be  entitled  to  be  heard  in  person,  to  be 
represented  by  an  attorney,  and  to 
submit  any  relevant  evidence.) 

((3)  Witnesses) 

[A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shall  be 
administered  by  a  court  reporter.) 

[(4)  Recordation  of  Hearing) 

[The  hearing  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
The  member  or  associated  person  may 
purchase  a  copy  of  the  transcript  from 
the  court  reporter.  Any  corrections  to 
the  transcript  shall  be  submitted  within 
three  days  after  the  hearing  or  within 
three  days  after  receipt  of  the  transcript, 
whichever  is  later.) 

[(c)  Decision) 

[(1)  Decision  of  the  Hearing  Panel] 

[The  Hearing  Panel  shall  affirm, 
modify,  or  reverse  the  summary 
suspension.  The  Hearing  Panel  shall 
prepare  a  proposed  written  decision 
pursuant  to  subparagraph  (2).) 
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((2)  Contents  of  Decision] 

[The  decision  shall  include  a 
statement  describing  the  investigative  or 
other  origin  of  the  proceeding,  the 
grounds  for  issuing  the  notice  under 
Rule  9512,  and  a  rationale  for  the 
disposition  of  the  proceeding,  and,  if  a 
suspension  continues  to  be  imposed,  the 
specific  grounds  for  imposing  such 
sanction  and  the  terms  of  the 
suspension.) 

[(3)  Issuance  of  Decision  After 
Expiration  of  Call  for  Review  Period] 

(The  Hearing  Panel  shall  provide  its 
proposed  written  decision  to  the  NASD 
Board.  The  NASD  Board  may  call  the 
proceeding  for  review  pursuant  to  Rule 
9514.  If  the  NASD  Board  does  not  call 
the  proceeding  for  review,  the  proposed 
written  decision  of  the  Hearing  Panel 
shall  become  final,  and  the  Hearing 
Panel  shall  serve  its  written  decision 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  constitute  final  action  of 
the  Association.] 

[9514.  Discretionary  Review  by  the 
NASD  Board) 

[(a)  Call  for  Review  by  Governor] 

[A  Governor  may  call  a  proceeding  for 
review  by  the  NASD  Board  if  the  call  for 
review  is  made  within  the  period 
prescribed  by  paragraph  (b).] 

[(b)  Seven  Day  Period;  Waiver) 

(After  receiving  the  proposed  written 
decision  of  the  Hearing  Panel  pursuant 
to  Rule  9513,  a  Governor  shall  have  not 
less  than  seven  days  to  determine  if  the 
decision  should  be  called  for  review.  A 
Governor  shall  call  the  proceeding  for 
review  by  notifying  the  General  Counsel 
of  the  NASD.  By  a  unanimous  vote  of 
the  NASD  Board,  the  NASD  Board  may 
shorten  the  period  to  less  than  seven 
days.  By  an  affirmative  vote  of  the 
majority  of  the  NASD  Board  then  in 
office,  the  NASD  Board  may,  during  the 
seven  day  period,  vote  to  extend  the 
period  in  to  more  than  seven  days.) 

[(c)  Review  at  Next  Meeting) 

[If  a  Governor  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Board  shall 
review  the  decision  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule.) 

[(d)  Decision  of  the  NASD  Board, 
Including  Remand) 

(After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse  the  proposed 
written  decision  of  the  Hearing  Panel. 
Alternatively,  the  NASD  Board  may 


remand  the  proceeding  with 
instructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  of  Rule  9513(c)(2).) 

((e)  Issuance  of  Decision) 

(The  NASD  Board  shall  issue  and 
serve  its  decision  pursuemt  to  Rules 
9132  and  9134.  The  decision  shall 
constitute  the  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding.] 

[9515.  Application  to  Conamission  for 
Review] 

[Any  person  aggrieved  by  final  action 
pursuant  to  the  Rule  9510  Series  may 
apply  for  review  by  the  Commission 
under  Section  19  of  the  Act.  The  filing 
of  an  application  for  review  by  the 
Commission  shall  not  stay  the 
effectiveness  of  final  action  by  the 
Association,  unless  the  Commission 
otherwise  orders.) 

[9516.  Other  Action  Not  Foreclosed] 

[Action  by  the  Association  under  the 
Rule  9510  Series  shall  not  foreclose 
action  by  the  Association  under  any 
other  Rule.) 

9510.  Procedures  for  Summary  and 
Non-Summary  Suspension, 
Cancellation,  Bar,  Limitation,  or 
Prohibition 

9511.  Purpose  and  Computation  of  Time 

(a)  Purpose 

(1)  The  purpose  of  the  Rule  9510 
Series  is  to  set  forth  procedures  for 
certain  suspensions,  cancellations,  bars, 
and  limitations  and  prohibitions  on 
access  to  the  Association 's  services 
authorized  by  the  Act  and  the  NASD  By- 
Laws.  Pursuant  to  Section  15A(h)(3)  of 
the  Act,  the  Association  may 
summarily: 

(A)  suspend  a  member  or  associated 
person  who  has  been  and  is  expelled  or 
suspended  from  any  self-regulatory 
organization  or  barred  or  suspended 
from  being  associated  with  a  member  of 
any  self-regulatory  organization; 

(B)  suspend  a  member  who  is  in  such 
financial  or  operating  difficulty  that  the 
Association  determines  and  so  notifies 
the  Commission  that  the  member  cannot 
be  permitted  to  continue  to  do  business 
as  a  member  with  safety  to  investors, 
creditors,  other  members,  or  the 
Association;  or 

(C)  limit  or  prohibit  any  person  with 
respect  to  access  to  senrices  offered  by 
the  Association  if  subparagraph  (A)  or 
(B)  applies  to  such  person,  or  in  the  case 
of  a  person  who  is  not  a  member,  if  the 
Association  determines  that  such 
person  does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 


such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors,  creditors, 
members,  or  the  Association. 

(2)  The  Association  also  may  take  the 
following  actions,  after  notice  and 
opportunity  for  hearing: 

(A)  cancel  the  membership  of  a 
member  that  becomes  ineligible  for 
continuance  in  membership,  or  that 
continues  to  be  associated  with  an 
ineligible  person,  or  suspend  or  bar  a 
person  from  continuing  to  be  associated 
with  a  member  because  such  person  is 
or  becomes  ineligible  for  association 
under  Article  U.  Section  3  of  the  NASD 
By-Laws: 

(B)  suspend  or  cancel  the  membership 
of  a  member  or  the  registration  of  a 
person  for  failure  to  pay  fees,  dues, 
assessments,  or  other  charges;  failure  to 
submit  a  required  report  or  information 
related  to  such  payment;  or  failure  to 
comply  with  arbitration  award  or  a 
settlement  agreement  related  to  an 
arbitration  or  mediation  under  Article 
V,  Section  2  of  the  NASD  By-Laws; 

(C)  cancel  the  membership  of  a 
member  for  failure  to  file  or  submit  on 
request  any  report,  document,  or  other 
information  required  to  be  filed  with  or 
requested  by  the  Association  under 
Article  VJ,  Section  2  of  the  NASD  By- 
Laws;  and 

(D)  limit  or  prohibit  any  member, 
associated  person,  or  other  person  with 
respect  to  access  to  services  offered  by 
the  Association  or  a  member  thereof  if 
the  Association  determines  that  such 
person  does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  or  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  ivith  safety  to  investors,  creditors, 
members,  or  the  Association. 

(3)  Other  procedures  for  suspending 
the  membership  of  a  member, 
suspending  the  registration  of  an 
associated  person,  or  suspending  a 
person  from  association  with  any 
member  are  found  in  the  Rule  8220 
Series  and  Rule  8320.  Procedures  for 
listing  qualification  matters  are  found  in 
the  Rule  9700  Series;  the  Rule  9510 
Series  does  not  apply  to  listing 
qualification  matters. 

(b)  Computation  of  Time 

For  purposes  of  the  9510  Rule  Series, 
time  shall  be  computed  as  set  forth  in 
Rule  9138,  except  that  intermediate 
Saturdays,  Sundays,  and  holidays  shall 
be  included  in  the  computation. 
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9512.  Initiation  of  Proceedings  for 
Summary  Suspension,  Limitation,  or 
Prohibition 

(a)  Authorization 

(1)  The  NASD  Board  may  authorize 
the  President  of  NASD  Regulation  to 
issue  on  a  case-by-case  basis  a  written 
notice  that: 

(A)  summarily  suspends  a  member  or 
associated  person  who  has  been  and  is 
expelled  or  suspended  from  any  self- 
regulatory  organization  or  barred  or 
suspended  from  being  associated  with  a 
member  of  any  self-regulatory 
organization;  or 

(Bj  summarily  suspends  a  member 
who  is  in  such  financial  or  operating 
difficulty  that  the  Association 
determines  and  so  notifies  the 
Commission  that  the  member  cannot  be 
permitted  to  continue  to  do  business  as 
a  member  mt/j  safety  to  investors, 
creditors,  other  members,  or  the 
Association. 

(2)  The  NASD  Board  may  authorize 
the  President  of  NASD  Regulation  or  the 
President  of  Nasdaq  to  issue  on  a  case- 
by-case  basis  a  written  notice  that 
summarily  limits  or  prohibits  any 
person  with  respect  to  access  to  services 
offered  by  the  Association  if  paragraph 
(a)(1)  applies  to  such  person  or,  in  the 
case  of  a  person  who  is  not  a  member, 
if  the  NASD  Board  determines  that  such 
person  does  not  meet  the  qualification 
requirements  or  other  prerequisites  for 
such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors,  creditors, 
members,  or  the  Association. 

(b)  Contents  and  Service  of  Notice 

A  notice  issued  under  this  subsection 
shall  state  the  specific  grounds  and 
include  the  factual  basis  for  the 
summary  suspension,  limitation,  or 
prohibition  and  state  that  the  member, 
associated  person,  or  other  person  may 
file  a  written  request  for  a  hearing  under 
Rule  9514.  The  notice  shall  be  served  by 
facsimile  or  overnight  commercial 
courier. 

(c)  Effective  Date 

A  summary  suspension,  limitation,  or 
prohibition  shall  be  effective  upon 
service  of  the  notice  under  paragraph 
(b). 

9513.  Initiation  of  Proceeding  for  Non- 
Summary  Suspension,  Cancellation, 
Bar,  Limitation,  or  Prohibition 

(a)  Notice 

Association  staff  shall  initiate  a 
proceeding  authorized  under  Section  3 
of  Article  II,  Section  2  of  Article  V,  or 
Section  2  of  Article  VI  of  the  NASD  By- 
Laws,  or  Rule  9511(a)(2)(D),  by  issuing 


a  written  notice  to  the  member, 
associated  person,  or  other  person.  The 
notice  shall  specify  the  grounds  for  and 
effective  date  of  the  cancellation, 
suspension,  bar,  limitation,  or 
prohibition  and  shall  state  that  the 
member,  associated  person,  or  other 
person  may  file  a  written  request  for  a 
hearing  under  Rule  9514.  The  notice 
shall  be  served  by  facsimile  or  overnight 
commercial  courier. 

(b)  Effective  Date 

For  any  cancellation,  suspension,  or 
bar  under  Section  3  of  Article  II  of  the 
NASD  By-Laws,  the  effective  date  shall 
be  at  least  seven  days  after  service  of  the 
notice  on  the  member  or  associated 
person.  For  any  cancellation  or 
suspension  under  Section  2  of  Article  V 
or  Section  2  of  Article  VI  of  the  NASD 
By-Laws,  the  effective  date  shall  be  at 
least  15  days  after  service  of  the  notice 
on  the  member  or  associated  person.  For 
any  limitation  or  prohibition  on  access 
to  services  offered  by  the  Association  or 
a  member  thereof  pursuant  to  Rule 
9511(a)(2)(D),  the  effective  date  shall  be 
upon  receipt  of  the  notice  with  respect 
to  services  to  which  the  member, 
associated  person,  or  other  person  does 
not  have  access  and  shall  be  at  least 
seven  days  after  service  of  the  notice 
with  respect  to  services  to  which  the 
member,  associated  person,  or  other 
person  already  has  access. 

9514.  Hearing  and  Decision 

(a)  Request 

(1)  Request  by  Member,  Associated 
Person,  or  Other  Person 

A  member,  associated  person,  or  other 
person  who  is  subject  to  a  notice  issued 
under  Rule  9512(a)  or  9513(a)  may  file 
a  written  request  for  a  hearing  with  the 
Association.  The  request  shall  state 
either  the  specific  grounds  for  reversing 
the  summary  suspension,  limitation,  or 
prohibition  or  for  opposing  the 
cancellation,  suspension,  bar, 
limitation,  or  prohibition.  The  request 
shall  be  filed  pursuant  to  Rules  9135, 
9136,  and  9137  within  seven  days  after 
service  of  the  notice  under  Rule  9512  or 
9513.  The  member,  associated  person, 
or  other  person  may  withdraw  its 
request  for  a  hearing  at  any  time  by 
filing  a  written  notice  with  the 
Association  pursuant  to  Rules  9135, 
9136,  and  9137. 

(2)  Failure  To  File  Request 

If  the  member,  associated  person,  or 
other  person  subject  to  the  notice  issued 
under  Rule  9512(a)  or  9513(a)  does  not 
file  a  written  request  for  a  hearing  under 
subparagraph  (1),  the  notice  shall 


constitute  final  action  by  the 
Association. 

(3)  Ex  Parte  Communications 

The  prohibition  against  ex  parte 
communications  in  Rule  9143  shall 
become  effective  under  the  Rule  9510 
Series  when  Association  staff  has 
knowledge  that  a  member,  associated 
person,  or  other  person  intends  to 
request  a  hearing  under  this  paragraph. 

(b)  Designation  of  Party  for  the 
Association  and  Appointment  of 
Hearing  Panel 

If  a  member,  associated  person,  or 
other  person  subject  to  a  notice  under 
Rule  9512  or  9513  files  a  written  request 
for  a  hearing,  an  appropriate 
department  or  office  of  the  Association 
shall  be  designated  as  a  Party  in  the 
proceeding,  and  a  Hearing  Panel  shall 
be  appointed. 

(1)  If  the  President  of  NASD 
Regulation  or  NASD  Regulation  staff 
issued  the  notice  initiating  the 
proceeding  under  Rule  9512(a)  or 
9513(a),  the  President  of  NASD 
Regulation  shall  designate  an 
appropriate  NASD  Regulation 
department  or  office  as  a  Party,  and  the 
NASD  Regulation  Board  shall  appoint  a 
Hearing  Panel.  The  Hearing  Panel  shall 
be  composed  of  two  or  more  members. 
One  member  shall  be  a  Director  of 
NASD  Regulation,  and  the  remaining 
member  or  members  shall  be  a  current 
or  former  Director  of  NASD  Regulation 
or  a  former  Governor  of  the  NASD.  The 
President  of  NASD  Regulation  may  not 
serve  on  the  Hearing  Panel. 

(2)  If  the  President  of  Nasdaq  or 
Nasdaq  staff  issued  the  notice  under 
Rule  9512(a)  or  9513(a),  the  President  of 
Nasdaq  shall  designate  an  appropriate 
Nasdaq  department  or  office  as  a  Party, 
and  the  Nasdaq  Board  shall  appoint  a 
Hearing  Panel.  The  Hearing  Panel  shall 
be  composed  of  twc  or  more  members. 
One  member  shall  be  a  Director  of 
Nasdaq,  and  the  remaining  member  or 
members  shall  be  a  current  or  former 
Director  of  Nasdaq  or  a  former  Governor 
of  the  NASD.  The  President  of  Nasdaq 
may  not  serve  on  the  Hearing  Panel. 

(c)  Stays 

(1)  Summary  Suspension,  Limitation,  or 
Prohibition 

Unless  the  NASD  Board  orders 
otherwise,  a  request  for  a  hearing  shall 
not  stay  the  effectiveness  of  a  summary 
suspension,  limitation,  or  prohibition 
under  Rule  9512. 
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(2)  Non-Summary  Cancellation, 
Suspension,  Bar,  Limitation,  or 
Prohibition 

Unless  the  NASD  Board  orders 
otherwise,  a  request  for  a  hearing  shall 
stay  the  notice  issued  under  Rule  9513, 
except  that  a  request  for  a  hearing  shall 
not  stay  a  notice  of  a  limitation  or 
prohibition  on  services  offered  by  the 
Association  or  a  member  thereof  with 
respect  to  services  to  which  a  member, 
associated  person,  or  other  person  does 
not  have  access. 

(d)  Time  of  Hearing 

(1)  Summary  Suspension 

If  a  member,  associated  person,  or 
other  person  who  is  subject  to  a  notice 
issued  under  Rule  9512(a)  files  a  written 
request  for  a  hearing,  a  hearing  shall  be 
held  within  seven  days  after  the  filing  of 
the  request  for  hearing.  Not  less  than 
five  days  before  the  hearing,  the  Hearing 
Panel  shall  provide  written  notice  to  the 
Parties  of  the  location,  date,  and  time  of 
the  hearing  by  facsimile  or  overnight 
commercial  courier. 

(2)  Non-Summary  Suspension, 
Cancellation,  Bar,  Limitation  or 
Prohibition 

If  a  member,  associated  person,  or 
other  person  who  is  subject  to  a  notice 
issued  under  Rule  9513(a)  files  a  written 
request  for  a  hearing,  a  hearing  shall  be 
held  within  21  days  after  the  filing  of 
the  request  for  hearing.  The  Hearing 
Panel  may,  during  the  initial  21  day 
period,  extend  the  time  in  which  the 
hearing  shall  be  held  by  an  additional 
21  days  on  its  omtj  motion  or  at  the 
request  of  a  Party.  Not  less  than  five 
days  before  the  hearing,  the  Hearing 
Panel  shall  provide  written  notice  to  the 
Parties  of  the  location,  date,  and  time  of 
the  hearing  by  facsimile  or  overnight 
commercial  courier. 

(e)  Transmission  (^Documents 

(1)  Not  less  than  five  days  before  the 
hearing,  the  Association  shall  provide  to 
the  member,  associated  person,  or  other 
person  who  requested  the  hearing,  by 
facsimile  or  overnight  commercial 
courier,  all  documents  that  were 
considered  in  issuing  the  notice  under 
Rule  9512  or  9513,  unless  a  document 
meets  the  criteria  of  Rule  9251(b)(1)  (A). 
(B),  or  (C).  A  document  that  meets  such 
criteria  shall  not  constitute  part  of  the 
record,  but  shall  be  retained  by  the 
Association  until  the  date  upon  which 
the  Association  serves  a  final  decision 
or,  if  applicable,  upon  the  conclusion  of 
any  review  by  the  Commission  or  the 
federal  courts. 

(2)  Not  less  than  five  days  before  the 
hearing,  the  Parties  shall  exchange 


proposed  exhibit  and  witness  lists.  The 
exhibit  and  witness  lists  shall  be  served 
by  facsimile  or  by  overnight  commercial 
courier. 

(f)  Hearing  Panel  Consideration 

(1)  Rights  of  Parties 

The  Parties  shall  be  entitled  to  be 
heard  in  person,  to  be  represented  by  an 
attorney,  and  to  submit  any  relevant 
evidence. 

(2)  Witnesses 

A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shall  be 
administered  by  a  court  reporter. 

(3)  Recordation  of  Hearing 

The  hearing  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
The  member,  associated  person,  or 
other  person  may  purchase  a  copy  of  the 
transcript  from  the  court  reporter  at 
prescribed  rates.  A  witness  may 
purchase  a  copy  of  the  transcript  of  his 
or  her  own  testimony  from  the  court 
reporter  at  prescribed  rates.  Proposed 
corrections  to  the  transcript  may  be 
submitted  by  affidavit  to  the  Hearing 
Panel  within  a  reasonable  time 
determined  by  the  Hearing  Panel.  Upon 
notice  to  the  participants  in  the  hearing, 
the  Hearing  Panel  may  order  corrections 
to  the  transcript  as  requested  or  sua 
sponte. 

(4)  Record 

The  record  shall  consist  of:(l)  The 
notice  issued  under  Rule  9512  or  9513; 
(2)  all  documents  transmitted  by  the 
Association  under  Rule  9514(e)(1);  (3) 
the  request  for  h6aring;  (4)  any  other 
submissions  by  the  Parties;  (5)  any 
evidence  considered  at  the  hearing;  and 
(6)  the  transcript  oftiie  hearing  and  any 
corrections  thereto. 

(5)  Custodian  of  the  Record 

If  the  President  of  NASD  Regulation 
or  NASD  Regulation  staff  initiated  the 
proceeding  under  Rule  9512  or  9513,  the 
Office  of  the  General  Counsel  of  NASD 
Regulation  shall  be  the  custodian  of  the 
record.  If  the  President  of  Nasdaq  or 
Nasdaq  staff  initiated  the  proceeding 
under  Rule  9512  or  9513,  the  Office  of 
the  General  Counsel  of  Nasdaq  shall  be 
the  custodian  of  the  record. 

(6)  Evidence  Not  Admitted 

Evidence  that  is  proffered  but  not 
admitted  during  the  hearing  shall  not  be 
part  of  the  record,  but  shall  be  retained 
by  the  custodian  of  the  record  until  the 
date  when  the  Association's  decision 
becomes  final  or,  if  applicable,  upon  the 


conclusion  of  any  review  by  the 
Commission  or  tiie  federal  courts. 

(g)  Decision  of  the  Hearing  Panel 

(1)  Summary  Suspension,  Limitation,  or 
Prohibition 

Based  on  its  review  of  the  record,  the 
Hearing  Panel  shall  affirm,  modify,  or 
reverse  the  summary  suspension, 
limitation,  or  prohibition.  The  Hearing 
Panel  shall  prepare  a  proposed  written 
decision  pursuant  to  subparagraph  (3). 

(2)  Non-Summary  Suspension, 
Cancellation,  Bar,  Limitation,  or 
Prohibition 

Based  on  its  review  if  the  record,  the 
Hearing  Panel  shall  decide  whether  a 
caruxllation,  suspension,  bar, 
limitation,  or  prohibition  shall  be 
imposed  or  continue  to  be  imposed.  The 
Hearing  panel  shall  prepare  a  proposed 
written  decision  pursuant  to 
subparagraph  (3). 

(3)  Contents  of  Decision 

The  decision  shall  include: 

(A)  A  statement  setting  forth  the 
specific  statute,  rule,  or  NASD  by-law 
that  authorized  the  proceeding; 

(B)  A  statement  describing  me 
investigative  or  other  origin  of  the 
proceeding; 

(C)  The  grounds  for  issuing  the  notice 
under  Rule  9512  or  9513; 

(D)  A  statement  of  findings  of  fact 
with  respect  to  any  act  or  practice  that 
was  alleged  to  have  been  committed  or 
omitted  by  the  member,  associated 
person,  or  other  person; 

(E)  A  statement  in  support  of  the 
disposition  of  the  principal  issues  raised 
in  the  proceedings;  and 

(F)  If  a  summary  suspension, 
limitation,  or  prohibition  continues  to 
be  imposed,  the  specific  grounds  for 
imposing  such  suspension,  limitation, 
or  prohibition,  and  the  terms  of  the 
suspension,  limitation,  or  prohibition, 
or,  if  a  non-summary  suspension, 
cancellation,  bar,  limitation,  or 
prt^ibition  is  to  be  imposed  or  continue 
to  be  imposed,  the  effective  date,  time, 
and  terms  of  the  suspension, 
cancellation,  bar,  limitation,  or 
prohibition. 

(4)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  Hearing  Panel  shall  provide  its 
proposed  written  decision  to  the  NASD 
Board.  The  NASD  Board  may  call  the 
proceeding  for  review  pursuant  to  Rule 
9515.  If  the  NASD  Board  does  not  call 
the  proceeding  for  review,  the  proposed 
written  decision  of  the  Hearing  Panel 
shall  become  final,  and  the  Hearing 
Panel  shall  serve  its  written  decision  on 
the  Parties  pursuant  to  Rules  9132  and 
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9134.  The  decision  shall  be  effective 
upon  service  and  shall  constitute  the 
final  action  of  the  Association. 

9515.  Discretionary  Review  by  the  NASD 
Board 

(a)  Call  for  Review  by  Governor 
A  Governor  may  call  a  proceeding  for 

review  by  the  NASD  Board  if  the  call  for 
review  is  made  within  the  period 
prescribed  by  paragraph  (b). 

(b)  Seven  Day  Period:  Waiver 
A  Governor  shall  make  his  or  her  call 

for  review  not  later  than  the  next 
meeting  of  the  NASD  Board  that  is  at 
least  seven  days  after  the  date  on  which 
the  NASD  Board  receives  the  proposed 
written  decision  of  the  Hearing  Panel. 
By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten 
this  period.  By  an  affirmative  vote  of  the 
majority  of  the  NASD  Board  then  in 
office,  the  NASD  Board  may,  during  the 
period,  vote  to  extend  the  period. 

(c)  Review  at  Next  Meeting 
If  a  Governor  calls  a  proceeding  for 

review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Board  shall 
review  the  decision  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Boa^d  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule. 

(d)  Decision  of  the  NASD  Board, 
Including  Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse  the  proposed 
written  decision  of  the  Hearing  Panel. 
Alternatively,  the  NASD  Board  may 
remand  the  proceeding  with 
instructions.  The  NASD  Board  shall 
prepare  a  written  decision  that  includes 
all  of  the  elements  of  Rule  9514(g)(3). 

(e)  Issuance  of  Decision 

The  NASD  Board  shall  issue  and 
serve  its  written  decision  on  the  Parties 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  be  effective  upon  service. 
The  decision  shall  constitute  the  final 
action  of  the  Association,  unless  the 
NASD  Board  remands  the  proceeding. 

9516.  Reinstatement 

A  member,  associated  person,  or  other 
person  who  has  been  suspended  or 
limited  by  a  final  action  of  the 
Association  after  a  non-summary 
proceeding  under  the  Rule  9510  Series 
may  file  a  written  request  for 
reinstatement  on  the  ground  of  full 
compliance  with  the  conditions  of  the 
suspension  or  limitation.  The  request 
shall  be  filed  with  the  department  or 
office  of  the  Association  that  acted  as  a 
Party  in  the  proceeding.  The  head  of  the 


department  or  office  shall  serve  its 
response  on  the  member  or  person  via 
facsimile  or  overnight  commercial 
courier  within  five  days  after  receipt  of 
the  request.  If  the  head  of  the 
department  or  office  denies  the  request, 
the  member  or  person  may  file  a  written 
request  for  relief  with  NASD  Board.  The 
NASD  Board  shall  respond  to  the 
request  in  writing  within  14  days  after 
receipt  of  the  request.  The  NASD  Board 
shall  serve  its  response  by  facsimile  or 
overnight  commercial  courier. 

9517.  Copies  of  Notices  and  Decisions  to 
Members 

A  copy  of  a  notice  initiating  a 
proceeding,  a  notice  of  a  bearing,  or  any 
other  notice  or  decision  that  is  served  on 
a  person  associated  with  a  member 
under  the  Rule  9510  Series  shall  be 
served  simultaneously  on  such  member 
by  the  same  method  of  service  provided 
for  in  the  applicable  rule. 

9518.  Application  to  Conunission  for 
Review 

The  right  to  have  any  action  pursuant 
to  this  Rule  Series  reviewed  by  the 
Commission  is  governed  by  Section  19 
of  the  Act.  The  filing  of  an  application 
for  review  by  the  Commission  shall  not 
stay  the  effectiveness  affinal  action  by 
the  Association,  unless  the  Commission 
otherwise  orders. 

9519.  Other  Action  Not  Foreclosed; 
Costs 

(a)  Action  by  the  Association  under 
the  Rule  9510  Series  shall  not  foreclose 
action  by  the  Association  under  any 
other  Rule. 

(b)  The  Association  may  impose  on  a 
member,  associated  person,  or  other 
person  such  costs  of  a  denial  of  access 
proceeding  as  the  Association  deems 
fair  and  appropriate  under  the 
circumstances.  Costs  relating  to  other 
proceedings  under  the  Rule  9510  Series 
may  be  imposed  under  Rule  8330. 

[9520.  Non-Summary  Suspension, 
Cancellation,  and  Bar  Procedures) 

(9521.  Purpose] 

[(a)  The  rule  9520  Series  sets  forth 
procedures  for  the  Association  to: 

(1)  Cancel  the  memtjership  of  a 
member  that  becomes  ineligible  for 
continuance  in  membership,  or  that 
continues  to  be  associated  with  an 
ineligible  person,  or  suspend  or  bar  a 
person  from  continuing  to  be  associated 
with  a  member  because  such  person  is 
or  becomes  ineligible  for  association 
under  Article  m.  Section  3  of  the  NASD 
By-Laws; 

(2)  Suspend  or  cancel  the  membership 
of  a  member  or  the  registration  of  a 
person  for  failure  to  pay  fees,  dues. 


assessments,  or  other  charges;  failure  to 
submit  a  required  report  or  information 
related  to  such  payment;  or  failure  to 
comply  with  an  arbitration  award  or  a 
settlement  agreement  related  to  an 
arbitration  or  mediation  under  Article 
VI,  Section  3  of  the  NASD  By-Laws;  and 

(3)  Cancel  the  membership  of  a 
member  for  failure  to  file  or  submit  on 
request  any  report,  document,  or  other 
information  required  to  be  filed  with  or 
requested  by  the  Association  under 
Article  VH,  Section  2  of  the  NASD  By- 
Laws.) 

[(b)  Procedures  for  summarily 
suspending  a  member  or  associated 
person  on  grounds  set  forth  in  Section 
15A(h)(2)  of  the  Act  are  found  in  the 
Rule  9510  Series.  Other  procedures  for 
suspending  a  member  or  associated 
person  for  failure  to  submit  required 
information  or  failure  to  pay  fines, 
monetary  sanctions,  or  costs  are  found 
in  Rules  8220  and  8320,  respectively.) 

[9522.  Initiation  of  Proceeding) 


[(a)  Notice) 

[Association  of  staff  shall  initiate  a 
proceeding  authorized  under  Section  3 
of  Article  III.  Section  3  of  Article  VI,  or 
Section  2  of  Article  VII  of  the  NASD  By- 
Laws  by  sending  a  written  notice  to  the 
member  or  associated  person.  The 
notice  shall  specify  the  grounds  for  and 
effective  date  of  the  cancellation, 
suspension,  or  bar  and  shall  state  that 
the  member  or  associated  person  may 
file  a  written  request  for  a  hearing.  The 
notice  shall  be  served  by  facsimile  or 
pursuant  to  Rule  9131  and  9134.) 

[(b)  Copy  of  Notice  to  Member) 

[A  copy  of  a  notice  served  on  a  person 
associated  with  a  member  shall  be 
served  on  such  member  pursuant  to 
Rule  9134.) 

[(c)  Effective  Date) 

[For  any  cancellation,  suspension,  or 
bar  under  Section  3  of  Article  HI  of  the 
NASD  By-Laws,  the  effective  date  shall 
be  at  least  seven  days  after  service  of  the 
notice  on  the  member  or  associated 
person.  For  any  cancellation  or 
suspension  under  Section  3  of  Article  VI 
or  Section  2  of  Article  VII  of  the  NASD 
By-Laws,  the  effective  date  shall  be  at 
least  15  days  after  service  of  the  notice 
on  the  member  or  associated  person.) 

[9523.  Hearing  Panel  Consideration) 

[(a)  Request  for  Hearing) 

[A  member  or  associated  person  who 
receives  a  notice  under  Rule  9522(a) 
may  file  a  written  request  for  a  hearing 
with  the  NASD  Regulation  Board.  The 
request  shall  be  filed  pursuant  to  Rules 
9135.  9136.  and  9137  before  the 
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effective  date  set  forth  in  the  notice.  The 
request  shall  state  the  grounds  for 
opposing  the  cancellation,  suspension, 
or  bar.  The  member  or  associated  person 
may  withdraw  its  request  at  any  time  by 
filing  a  written  notice  with  the  NASD 
Regulation  Board  pursuant  to  Rules 
9135,9136,  and  9137.) 

((b)Stay  of  Action] 

[Unless  otherwise  ordered  by  the 
NASD  Regulation  Board,  a  request  for  a 
hearing  under  paragraph  (a)  shall  stay 
the  notice  issued  under  Rule  9522.) 

[(c)  Appointment  of  Hearing  Panel) 

[If  a  member  or  associated  person  files 
a  request  for  a  hearing,  the  NASD 
Regulation  Board  shall  appoint  a 
Hearing  Panel  to  conduct  a  hearing.  The 
Hearing  Panel  shall  be  composed  of  two 
or  more  current  or  former  Directors  of 
the  NASD  Regulation  Board.) 

[(d)  Rights  of  Member] 

[The  member  or  associated  person 
shall  be  entitled  to  be  heard  in  person, 
to  be  represented  by  an  attorney,  and  to 
submit  any  relevant  evidence.] 

[(e)  Witnesses) 

[A  person  who  is  subject  to  the 
jurisdiction  of  the  Association  shall 
testify  under  oath  or  affirmation.  The 
oath  or  affirmation  shall  be 
administered  by  a  coiul  reporter.) 

[(f)  Recordation  of  Hearing] 

[The  hearing  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
The  member  or  associated  person  may 
purchase  a  copy  of  the  transcript  from 
the  court  reporter.  Any  corrections  to 
the  transcript  shall  be  submitted  within 
three  days  after  the  hearing  or  within 
three  days  after  receipt  of  the  transcript, 
whichever  is  later.) 

[(g)  Decision) 

[(1)  Decision  of  Hearing  Panel) 

(The  Hearing  Panel  shall  decide 
whether  a  cancellation,  suspension,  or 
bar  shall  be  imposed.  The  Hearing  Panel 
shall  prepare  a  proposed  written 
decision  pursuant  to  subparagraph  (2).) 

[(2)  Contents  of  Decision] 

[The  decision  shall  include:) 

(A)  An  identification  of  the  article  of 
the  NASD  By-Laws  that  authorizes  the 
proceedings; 

(B)  A  statement  describing  the  origin 
of  the  proceeding; 

(C)  A  statement  of  the  nature  of  the 
ineligibility  or  the  failure  to  take  action 
that  is  at  issue; 

(D)  A  statement  of  findings  of  fact  and 
conclusions  as  to  any  violations  of  the 
By-Laws; 


(E)  A  rationale  for  the  disposition  of 
the  proceeding;  and. 

(F)  If  a  suspension,  cancellation,  or 
bar  is  imposed,  the  effective  date  and 
time  and  the  terms  of  the  sanction.) 

[(3)  Issuance  of  Decision  After 
Expiration  of  Call  for  Review  Period) 

[The  Hearing  Panel  shall  provide  its 
proposed  written  decision  to  the  NASD 
Board.  The  NASD  Board  may  call  the 
proceeding  for  review  pursuant  to  Rule 
9524.  If  the  NASD  Board  does  not  call 
the  proceeding  for  review,  the  proposed 
vmtten  decision  of  the  Hearing  Panel 
shall  become  final,  and  the  Hearing 
Panel  shall  serve  its  written  decision 
pursuant  to  Rules  9132  and  9134.  The 
decision  shall  constitute  final  action  of 
the  Association.) 

[9524.  Discretionary  Review  by  NASD 
Board] 

((a)  Call  for  Review  by  Governor) 

[A  Governor  may  call  a  proceeding  for 
review  by  the  NASD  Board  if  the  call  for 
review  is  made  within  the  period 
described  by  paragraph  (b).) 

((b)  Seven  Day  Period;  Waiver) 

(After  receiving  the  proposed  written 
decision  of  the  Hearing  Panel  pursuant 
to  Rule  9523,  a  Governor  shall  have  not 
less  than  seven  days  to  determine  if  the 
decision  should  be  called  for  review.  A 
Governor  shall  call  a  proceeding  for 
review  by  notifying  the  General  Counsel 
of  the  NASD.  By  a  unanimous  vote  of 
the  NASD  Board,  the  NASD  Board  may 
shorten  the  period  to  less  than  seven 
days.  By  an  affirmative  vote  of  the 
majority  of  the  NASD  Board  then  in 
office,  the  NASD  Board  may.  during  the 
seven  day  period,  vote  to  extend  the 
period  to  more  than  seven  days.) 

[(c)  Review  at  Next  Meeting) 

[If  a  Governor  calls  a  proceeding  for 
review  within  the  period  prescribed  by 
paragraph  (b),  the  NASD  Board  shall 
review  the  proceeding  not  later  than  the 
next  meeting  of  the  NASD  Board.  The 
NASD  Board  may  order  the  filing  of 
briefs  in  connection  with  its  review 
proceedings  pursuant  to  this  Rule.) 

[(d)  Decision  and  Final  Action  of  the 
Association] 

[After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse  the  decision 
of  the  Hearing  Panel  or  remand  the 
proceeding  with  instructions.  The 
NASD  Board  shall  prepare  a  written 
decision  that  includes  all  of  the 
elements  of  Rule  9523(g)(2).) 


[(e)  Issuance  of  Decision  After 
Expiration  of  Call  for  Review  Period) 

(The  NASD  Board  shall  issue  and 
serve  its  decision  pursuant  to  Rules 
9132  and  9134.  The  decision  shall 
constitute  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding.) 

(9525.  Application  to  Commission  for 
Review] 

[Any  person  aggrieved  by  final  action 
pursuant  to  the  Rule  9520  Series  may 
apply  for  review  by  the  Conmiission 
under  Section  19  of  the  Act.  The  filing 
of  an  application  for  review  shall  not 
stay  the  effectiveness  of  final  action  by 
the  Association,  unless  the  Commission 
otherwise  orders.] 

[9526.  Other  Action  Not  Foreclosed) 

(Action  by  the  Association  under  the 
Rule  9520  Series  shall  not  foreclose 
action  by  the  Association  under  any 
other  Rule.) 

(9530)  9520.  Eligibility  Proceedings 

(9531)  9521.  Purpose 

The  Rule  [9530]  9520  Series  sets  forth 
procedures  for  a  person  to  become  or 
remain  associated  with  a  member, 
notwithstanding  the  existence  of  a 
statutory  disqualification  as  defined  in 
Section  3(a)(39)  of  the  Act  and  for  a 
current  member  or  person  associated 
with  [any]  a  member  to  obtain  relief 
from  the  eligibilify  or  qualification 
requirements  of  the  NASD  By-Laws  and 
the  Rules  of  the  Association.  Such 
actions  hereinafter  are  referred  to  as 
"eligibilify  proceedings." 

[9532]  9522.  Initiation  of  Eligibifify 
Proceedings 

(a)  Notice  of  Disqualification  or 
Ineligibility 

(1)  Issuance 

If  [the  Department  of  Member 
Regulation  (hereinafter  "Department"  in 
the  Rule  9530  Series))  Association  staff 
has  reason  to  believe  that  a  statutory 
disqualification  exists  or  that  a  member 
or  person  associated  with  a  member 
otherwise  fails  to  meet  the  eligibility 
requirements  of  the  Association,  [the 
Department)  Association  sto^  shall 
issue  a  written  notice  to  the  member  or 
associated  person.  The  notice  shall 
specify  the  grounds  for  such 
disqualification  or  ineligibility. 

(2)  Notice  to  Member 

A  notice  issued  to  a  member  that  is 
subject  to  a  statutory  disqualification  or 
is  otherwise  ineligible  for  membership 
shall  state  that  the  member  may  apply 
for  relief  by  filing  a  written  application 
for  relief  with  the  [Department]  National 
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Business  Conduct  Committee  within 
[seven]  ten  days  after  service  of  the 
notice. 

(3)  Notice  to  Associated  Person 

A  notice  issued  to  an  associated 
person  who  is  subject  to  a  statutory 
disqualification  or  is  otherwise 
ineligible  for  association  shall  state  that 
[the  member  with  which  the  person  is 
or  may  become  associated)  a  member 
may  apply  for  relief  on  behalf  of  itself 
and  such  person  by  filing  a  written 
application  for  relief  with  the 
[Department]  National  Business 
Conduct  Committee  within  [seven]  fen 
days  after  service  of  the  notice. 

(4)  Service 

A  notice  issued  under  this  section 
shall  be  served  by  facsimile  or  pursuant 
to  Rules  9131  and  9134. 

(b)  Application  by  Member 

A  member  shall  file  a  written 
application  for  relief  from  the  eligibility 
requirements  of  the  Association  with 
the  [Department]  National  Business 
Conduct  Committee  if  the  member: 

(1)  Determines  that  it  is  subject  to  a 
statutory  disqualification  or  otherwise  is 
no  longer  eligible  for  membership; 

(2)  I^termines  that  a  person 
associated  with  it  is  subject  to  a 
statutory  disqualification  or  otherwise  is 
no  longer  eligible  for  association  with 
the  member;  or 

(3)  Wishes  to  sponsor  the  association 
of  a  person  who  is  subject  to  a  statutory 
disqualification  or  otherwise  is 
ineligible  for  association  with  a 
member. 

(c)  Form  of  Application  for  Relief 

A  written  application  for  relief  shall 
be  submitted  on  Form  \4C400  and  shall 
include  a  detailed  statement 
demonstrating  why  the  requested  relief 
should  be  granted. 

(d)  Withdrawal  of  Application 

A  member  may  withdraw  its 
applicaUon  for  relief  at  any  time  by 
filing  a  written  notice  with  the 
[Department]  National  Business 
Conduct  Committee  piusuant  to  Rules 
9135,9136,  and  9137. 

(e)  Ex  Parte  Communications 

The  prohibitions  against  ex  parte 
communications  set  forth  in  Rule  9143 
shall  become  effective  under  the  Rule 
[9530]  9520  Series  when  [the 
Department  of  Member  Regulation] 
Association  staff  has  initiated  the 
eligibility  proceeding  and  Association 
staff  has  knowledge  that  a  member 
intends  to  file  a  written  application  for 
relief  with  the  [Department]  National 
Business  Conduct  Committee. 


[9533]  9523.  National  Business  Conduct 
Committee  Consideration 

(a)  Hearing  Panel  Consideration 

(1)  Appointment  of  Hearing  Panel 

If  a  member  files  an  application  for 
relief,  the  National  Business  Conduct 
Committee  shall  appoint  a  Hearing 
Panel  composed  of  two  or  more 
members,  who  shall  be  current  or 
former  Directors  of  the  NASD 
Regulation  Board  or  former  Governors  of 
the  NASD  Board.  The  Hearing  Panel 
shall  conduct  a  hearing  and  recommend 
a  decision  on  the  request  for  relief. 

(2)  Notice  of  Hearing 

Not  less  than  fourteen  days  before  the 
hearing,  the  member  shall  be  notified 
via  facsimile  or  commercial  courier  of 
the  location,  time,  and  date  of  the 
hearing. 

(3)  Transmission  (^Documents 

(i)  If  Association  staff  initiated  the 
eligibility  proceeding  by  issuing  a  notice 
under  Rule  9522(a),  Association  staff 
shall  provide  to  the  member  and  its 
current  or  prospective  associated  person 
all  documents  that  were  relied  on  in 
issuing  the  notice.  Such  documents 
shall  be  served  on  the  member  and  its 
current  or  prospective  associated  person 
by  facsimile  or  commercial  courier  not 
less  than  ten  days  before  the  hearing. 

(ii)  Not  less  than  ten  days  before  the 
hearing,  the  Department  of  Member 
Regulation,  who  shall  act  as  a  Party  in 
the  eligibility  proceeding,  and  the 
member  and  its  current  or  prospective 
associated  person  shall  exchange 
proposed  exhibit  and  witness  lists.  The 
exhibit  and  witness  lists  shall  be  served 
by  facsimile  or  commercial  courier. 

[(2)1  (4)  Rights  of  Member.  Current  or 
Prospective  Associated  Person,  and 
Department  of  Member  Regulation 

The  member,  [and]  its  current  or 
prospective  associated  person,  (as 
applicable,]  and  the  Department  of 
Member  Regulation  shall  be  entitled  to 
be  heard  in  person,  to  be  represented  by 
an  attorney,  and  to  submit  any  relevant 
evidence. 

[(3)1  (5)  Recordation  of  Hearing 

The  hearing  shall  be  recorded  and  a 
transcript  prepared  by  a  court  reporter. 
The  member  and  the  current  or 
prospective  associated  person  may 
purchase  a  copy  of  the  transcript  from 
the  court  reporter  at  prescribed  rates. 
[Any  corrections  to  the  transcript  shall 
be  submitted  within  three  days  after  the 
hearing  or  within  three  days  after 
receipt  of  the  transcript,  whichever  is 
later.]  A  witness  may  purchase  a  copy 
of  the  transcript  of  his  or  her  own 


testimony  from  the  court  reporter  at 
prescribed  rates.  Proposed  corrections  to 
the  transcript  may  be  submitted  by 
affidavit  to  the  Hearing  Panel  within  a 
reasonable  time  determined  by  the 
Hearing  Panel.  Upon  notice  to  the 
participants  in  the  hearing,  the  Hearing 
Panel  may  order  corrections  to  the 
transcript  as  requested  or  sua  sponte. 

(6)  Record 

The  record  shall  consist  of:  (l)  The 
notice  issued  pursuant  to  Rule  9522(a), 
if  applicable;  (2)  all  documents  relied 
upon  in  issuing  the  notice  under  Rule 
9522(a),  if  applicable:  (3)  the 
application  for  relief  filed  pursuant  to 
Rule  9522(b):  (4)  any  other  submissions 
by  the  member,  the  current  or 
prospective  associated  person,  and  the 
Department  of  Member  Regulation;  (5) 
any  evidence  considered  at  the  hearing; 
and  (6)  the  transcript  of  the  hearing  and 
any  corrections  thereto. 

(7)  Custodian  of  the  Record 

The  custodian  of  the  record  shall  be 
the  Office  of  General  Counsel  of  NASD 
Regulation. 

(8)  Evidence  Not  Admitted 

Evidence  that  is  proffered  but  not 
admitted  during  the  hearing  shall  not  be 
part  of  the  record,  but  shall  be  retained 
by  the  custodian  of  the  record  until  the 
date  when  Association 's  decision 
becomes  final  or,  if  applicable,  upon  the 
conclusion  of  any  review  by  the 
Commission  or  the  federal  courts. 

((4)]  (9)  Recommendation 

[The]  On  the  basis  of  the  record,  the 
Hearing  Panel  shall  present  a 
recommended  decision  in  writing  on 
the  request  for  relief  to  the  Statutory 
Disqualification  Committee.  After 
considering  the  record  and 
recommendation  of  the  Hearing  Panel, 
the  Statutory  Disqualification 
Committee  shall  present  its 
recommended  decision  in  writii^  to  the 
National  Business  Conduct  Committee 
and  all  other  Directors  not  later  than 
seven  days  before  the  meeting  of  the 
National  Business  Conduct  Committee 
at  which  the  eligibility  proceeding  shall 
be  considered. 

(b)  Decision 

(1)  Decision  of  the  National  Business 
Conduct  Committee 

After  considering  all  matters 
presented  in  the  request  for  relief,  the 
Statutory  Disqualification  Committee's 
recommended  decision,  the  public 
interest,  and  the  protection  of  investors, 
the  National  Business  Conduct 
Committee  may  grant  or  deny  the 
request  for  relief,  and,  if  relief  is 


Federal  Register  /  Vol.  62,  No.  136  /  Wednesday.  July  16,  1997  /  Notices  38173 


granted,  impose  conditions  on  the 
member  and  its  current  or  prospective 
associated  person.  Alternatively,  the 
National  Business  Conduct  Committee 
may  remand  the  eligibility  proceeding. 
The  National  Business  Conduct 
Committee  shall  prepare  a  proposed 
written  decision  pursuant  to 
subparagraph  (2). 

(2)  Contents  of  Decision 

The  decision  shall  include: 

(A)  A  description  of  the  origin  of  the 
eligibility  proceeding  and  the  nature  of 
the  disqualification; 

(B)  A  description  of  the  prospective 
business  or  employment  requested  to  be 
engaged  in;  and 

(C)  A  statement  in  support  of  the 
disposition  of  the  request  for  relief, 
which,  if  granted,  includes  any  of  the 
applicable  elements  under  SEC  Rule 
19h-l(e)  and  a  description  of  any 
conditions  that  are  imposed  on  the 
member  and  current  or  prospective 
associated  person. 

(3)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  National  Business  Conduct 
Committee  shall  provide  its  proposed 
written  decision  to  the  NASD 
Regulation  Board,  and,  if  the  eligibility 
proceeding  is  not  called  for  review  by 
the  NASD  Regulation  Board,  to  the 
NASD  Board.  The  NASD  Regulation 
Board  may  call  the  eligibility 
proceeding  for  review  pursuant  to  Rule 
[9534]  9524.  The  NASD  Board  may  call 
the  eligibility  proceeding  for  review 
pursuant  to  Rule  [9535]  9525.  If  neither 
the  NASD  Regulation  Board  nor  the 
NASD  Board  calls  the  eligibility 
proceeding  for  review,  the  proposed 
written  decision  of  the  National 
Business  Conduct  Committee  shall 
become  final,  and  the  National  Business 
Conduct  Committee  shall  serve  its 
written  decision  on  the  member,  the 
current  or  prospective  associated 
person,  and  Department  of  Member 
Regulation  pursuant  to  Rules  9132  and 
9134.  The  decision  shall  be  effective 
upon  service.  The  decision  shall 
constitute  final  action  of  the 
Association,  unless  the  National 
Business  Conduct  Committee  remands 
the  eligibility  proceeding. 

[9534]  9524.  Discretionary  Review  by 
the  NASD  Regulation  Board 

(a)  Call  for  Review  by  Director 

A  Director  may  call  an  eligibility 
proceeding  for  review  by  the  NASD 
Regulation  Board[,]  if  the  call  for  review 
is  made  within  the  period  prescribed  in 
paragraph  (b). 


(b)  Seven  Day  Period;  Waiver 

After  receiving  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee  pursuant  to  Rule 
[9533]  9523,  a  Director  shall  have  not 
less  than  seven  days  to  determine  if  the 
eligibility  proceeding  should  be  called 
for  review.  A  Director  shall  call  an 
eligibility  proceeding  for  review  by 
notifying  the  General  Counsel  of  NASD 
Regulation.  By  a  unanimous  vote  of  the 
NASD  Regulation  Board,  the  NASD 
Regulation  Board  may  shorten  the 
period  to  less  than  seven  days.  By  an 
affirmative  vote  of  the  majority  of  the 
NASD  Regulation  Board  then  in  office, 
the  NASD  Regulation  Board  may,  during 
the  seven  day  period,  vote  to  extend  the 
period  to  more  than  seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Director  calls  the  eligibility 
proceeding  for  review  within  the  period 
prescribed  by  paragraph  fb).  the  NASD 
Regulation  Board  shall  review  the 
eligibility  proceeding  not  later  than  the 
next  meeting  of  the  NASD  Regulation 
Board.  The  NASD  Regulation  Board  may 
order  the  filing  of  briefs  in  cormection 
with  its  review  proceedings  pursuant  to 
this  Rule. 

(d)  Decision  of  NASD  Regulation  Board, 
Including  Remand 

After  review,  the  NASD  Regulation 
Board  may  affirm,  modify,  or  reverse  the 
proposed  written  decision  of  the 
National  Business  Conduct  Committee. 
Alternatively,  the  NASD  Regulation 
Board  may  remand  the  eligibility 
proceeding  with  instructions.  The 
NASD  Regulation  Board  shall  prepare  a 
proposed  written  decision  that  includes 
all  of  the  elements  described  in  Rule 
[9533(b)(2)]  9523(b)(2). 

(e)  Issuance  of  Decision  After  Expiration 
of  Call  for  Review  Period 

The  NASD  Regulation  Board  shall 
provide  its  proposed  written  decision  to 
the  NASD  Board.  The  NASD  Board  may 
call  the  eligibility  proceeding  for  review 
pursuant  to  Rule  [9535]  9525.  If  the 
NASD  Board  does  not  call  the  eligibility 
proceeding  for  review,  the  proposed 
written  decision  of  the  NASD 
Regulation  Board  shall  become  final, 
and  the  NASD  Regulation  Board  shall 
serve  its  written  decision  on  the 
member,  the  current  or  prospective 
associated  person,  and  Department  of 
Member  Regulation  pursuant  to  Rules 
9132  and  9134.  The  decision  shall  be 
effective  upon  service.  The  decision 
shall  constitute  the  final  action  of  the 
Association,  unless  the  NASD 
Regulation  Board  remands  the  eligibility 
prtK:eeding. 


(9535)  9525.  Discretionary  Review  by 
the  NASD  Board 

(a)  Call  for  Review  by  Governor 

A  Governor  may  call  an  eligibility 
proceeding  for  review  by  the  NASD 
Board  if  the  call  for  review  is  made 
within  the  period  prescribed  in 
paragraph  (b). 

(b)  Seven  Day  Period;  Waiver 

(1)  Eligibility  Proceeding  Called  for 
Review  by  NASD  Regulation  Board 

If  the  NASD  Regulation  Board 
reviewed  the  eligibility  proceeding 
under  Rule  [9534]  9524,  a  Governor 
shall  make  his  or  her  call  for  review  not 
later  than  the  next  meeting  of  the  NASD 
Board  that  is  at  least  seven  days  after  the 
date  on  which  the  NASD  Board  receives 
the  proposed  written  decision  of  the 
NASD  Regulation  Board. 

(2)  Eligibility'  Proceeding  Not  Called  for 
Review  by  NASD  Regulation  Board 

If  no  Director  of  the  NASD  Regulation 
Board  called  the  eligibility  proceeding 
for  review  under  Ride  [9534]  9524,  a 
Governor  shall  make  his  or  her  call  for 
review  no  later  than  the  next  meeting  of 
the  NASD  Board  that  is  at  least  seven 
days  after  the  date  on  which  the  NASD 
Board  receives  the  proposed  written 
decision  of  the  National  Business 
Conduct  Committee. 

(3)  Waiver 

By  a  unanimous  vote  of  the  NASD 
Board,  the  NASD  Board  may  shorten  the 
period  in  subparagraph  (1)  or  (2)  to  less 
than  seven  days.  By  an  affirmative  vote 
of  the  majority  of  the  NASD  Board  then 
in  office,  the  NASD  Board  may.  during 
the  seven  day  period  in  subparagraph 
(1)  or  (2),  vote  to  extend  the  period  in 
subparagraph  (1)  to  (2)  to  more  than 
seven  days. 

(c)  Review  at  Next  Meeting 

If  a  Governor  calls  [a]  an  eligibility 
proceeding  for  review  within  the  period 
prescribed  in  paragraph  (b).  the  NASD 
Board  shall  review  the  eligibility 
proceeding  not  later  than  the  next 
meeting  of  the  NASD  Board.  The  NASD 
Board  may  order  the  filing  of  briefs  in 
connection  with  its  review  proceedings 
pursuant  to  this  Rule. 

(d)  Decision  of  NASD  Board,  Including 
Remand 

After  review,  the  NASD  Board  may 
affirm,  modify,  or  reverse:  (1)  The 
proposed  written  decision  of  the  NASD 
Regulation  Board,  or  (2)  if  the  NASD 
Regulation  Board  did  not  call  an 
eligibility  proceeding  for  review  under 
Rule  [9534]  9524,  the  proposed  vmtten 
decision  of  the  National  Business 
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Conduct  Committee.  Alternatively,  the 
NASD  Board  may  remand  the  eligibility 
proceeding  with  instructions.  The 
NASD  Board  shall  prepare  a  written 
decision  that  includes  all  of  the 
elements  described  in  Rule  [9533(b)(2)l 
9523(b)(2}. 

(e)  Issuance  of  Decision 

The  NASD  Board  shall  issue  and 
serve  its  written  decision  on  the 
member,  the  current  or  prospective 
associated  person,  and  Department  of 
Member  Regulation  pursuant  to  Rules 
9132  and  9134.  The  decision  shall  be 
effective  upon  service.  The  decision 
shall  constitute  the  final  action  of  the 
Association,  unless  the  NASD  Board 
remands  the  proceeding. 

[9536]  9526.  Aplication  to  Commission 
for  Review 

[Any  person  aggrieved  by  final)  The 
right  to  have  any  action  taken  pursuant 
to  [the!  this  Rule  [95301  Series  [may 
apply  for  review]  reviewed  by  the 
Commission  [under]  is  governed  by 
Section  19  of  the  Act.  The  filing  of  an 
application  for  review  shall  not  stay  the 
effectiveness  of  final  action  by  the 
Association,  unless  the  Commission 
otherwise  orders. 

9600.  Procedures  for  Exemptions 

9610.  Application 

(a)  File  With  General  Counsel 

A  member  seeking  an  exemption  from 
Rule  1021,  1022.  1070,  2210,  2340. 
2520.  2710.  2720,  2810,  2850.  2851, 
2860.  Interpretive  Material  2860-1, 
3210.  3350.  11870,  or  11900, 
Interpretive  Material  2110-1.  or 
Municipal  Securities  Rulemaking  Board 
Rule  G-37  shall  file  a  written 
application  with  the  Office  of  General 
Counsel  of  NASD  Regulation. 

(b)  Content 

An  application  filed  pursuant  to  this 
Rule  shall  contain  the  member's  name 
and  address,  the  name  of  a  person 
associated  with  the  member  who  will 
serve  as  the  primary  contact  for  the 
application,  the  Rule  from  which  the 
member  is  seeking  an  exemption,  and  a 
detailed  statement  of  the  grounds  for 
granting  the  exemption.  If  the  member 
does  not  want  the  application  or  the 
decision  on  the  application  to  be 
publicly  available  in  whole  or  in  part, 
the  member  also  shall  include  in  its 
application  a  detailed  statement, 
including  supporting  facts,  showing 
good  cause  for  treating  the  application 
or  decision  as  confidential  in  whole  or 
in  part. 


(c)  Applicant 

A  member  that  files  an  application 
under  this  Rule  is  referred  to  as 
"Applicant"  hereinafter  in  the  Rule 
9600  Series. 

9620.  Decision 

After  considering  an  application, 
NASD  Regulation  staff  shall  issue  a 
written  decision  setting  forth  its  findings 
and  conclusions.  The  decision  shall  be 
served  on  the  Applicant  pursuant  to 
Rules  9132  and  9134.  After  the  decision 
is  served  on  the  Applicant,  the 
application  and  decision  shall  be 
publicly  available  unless  NASD 
Regulation  staff  determines  that  the 
Applicant  has  shown  good  cause  for 
treating  the  application  or  decision  as 
confidential  in  whole  or  in  part. 

9630.  Appeal 

(a)  Notice 

An  Applicant  may  file  a  written  notice 
of  appeal  within  15  calendar  days  after 
service  of  a  decision  issued  under  Rule 
9620.  The  notice  of  appeal  shall  contain 
a  brief  statement  of  the  findings  and 
conclusions  as  to  which  exception  is 
taken.  The  National  Business  Conduct 
Committee  may  order  oral  argument.  If 
the  Applicant  does  not  want  the 
National  Business  Conduct  Committee's 
decision  on  the  appeal  to  be  publicly 
available  in  whole  or  in  part,  the 
Applicant  also  shall  include  in  its  notice 
of  appeal  a  detailed  statement, 
including  supporting  facts,  showing 
good  cause  for  treating  the  decision  as 
confidential  in  whole  or  in  part.  The 
notice  of  appeal  shall  be  signed  by  the 
Applicant. 

(b)  Expedited  Review 

Where  the  failure  to  promptly  review 
a  decision  to  deny  a  request  for 
exemption  would  unduly  or  unfairly 
harm  the  applicant,  the  National 
Business  Conduct  Committee  shall 
provide  expedited  review. 

(c)  Withdrawal  of  Appeal 

An  Applicant  may  withdraw  its  notice 
of  appeal  at  any  time  by  filing  a  written 
notice  of  withdrawal  of  appeal  with  the 
National  Business  Conduct  Committee. 

(d)  Appointment  of  Subcommittee 

Following  the  filing  of  a  notice  of 
appeal,  the  National  Business  Conduct 
Committee  shall  designate  a 
Subcommittee  to  hear  an  oral  argument, 
if  ordered,  consider  any  new  evidence 
that  the  Applicant  can  show  good  cause 
for  not  including  in  its  application,  and 
recommend  to  the  National  Business 
Conduct  Committee  a  disposition  of  all 
matters  on  appeal. 


(e)  Decision 

After  considering  all  matters  on 
appeal  and  the  Subcommittee's 
recommendation,  the  National  Business 
Conduct  Committee  shall  affirm, 
modify,  or  reverse  the  decision  issued 
under  Rule  9620.  The  National  Business 
Conduct  Committee  shall  issue  a  written 
decision  setting  forth  its  findings  and 
conclusions  and  serve  the  decision  on 
the  Applicant.  The  decision  shall  be 
served  pursuant  to  Rules  9132  and 
9134.  The  decision  shall  be  effective 
upon  service  and  shall  constitute  final 
action  of  the  Association. 


Conforming  Rule  Changes 

Rule  1021.  Registration  Requirements 

(e)(2)  Pursuant  to  the  Rule  9600 
Series,  the  [President  of  the) 
Association[,  upon  written  request,) 
may  waive  the  provisions  of 
subparagraph  (1)[,  above,]  in  situations 
[which]  that  indicate  conclusively  that 
only  one  person  associated  with  an  • 
applicant  for  membership  should  be 
required  to  register  as  a  principal. 

1022.  Categories  of  Principal 
Registration 

(b)(4)  Pursuant  to  the  Rule  9600 
Series,  the  Association  may  exempt  a 
member[,]  or  an  applicant  for 
membership  in  the  Association],  may 
upon  written  request,  be  exempted  by 
the  President  of  the  Association,  or  his 
delegate,]  from  the  requirement  to  have 
a  Limited  Principal— Financial  and 
Operations  if: 

(A)  It  has  been  expressly  exempted  by 
the  Commission  from  SEC  Rule  15c3- 
l(b)(l){iii); 

(B)  It  is  subject  to  the  provisions  of 
SEC  Rule  15c3-l (a)(2)  or  to  Section 
402.2(c)  of  the  rules  of  the  Treasury 
Department. 

1070.  Qualification  Examinations  and 
Waiver  of  Requirements 

(e)  Pursuant  to  the  Rule  9600  Series. 
the  [President  of  the]  Association  may, 
in  exceptional  cases  and  where  good 
cause  is  shown,  waive  the  applicable 
Qualification  Examination  [upon 
written  request  by  the  member,]  and 
accept  other  standards  as  evidence  of  an 
applicant's  qualifications  for 
registration.  Advanced  age,  physical 
infirmity  or  experience  in  fields 
ancillary  to  the  investment  banking  or 
securities  business  will  not  individually 
of  themselves  constitute  sufiicient 
grounds  to  waive  a  Qualification 
Examination. 
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2210.  Communications  Witb  the  Public 

(c)  Filing  Requirements  and  Review 
Procedures 

(8)  Exemptions.  Pursuant  to  the  Rule 
9600  Series,  the  Association  may 
exempt  a  member  or  person  associated 
with  a  member  from  the  pre- filing 
requirements  of  this  paragraph  for  good 
cause  shown. 

2340.  Customer  Account  Statements 

(d)  Pursuant  to  the  Rule  9600  Series. 
the  Association],  acting  through  its 
Operations  Committee]  may [,  pursuant 
to  a  written  request  for  good  cause 
shown,]  exempt  any  member  from  the 
provisions  of  this  Rule  for  good  cause 
shown. 

2520.  Margin  Accounts 

(c)(5)(C)  Joint  Accounts  in  Which  the 
Carrying  Organization  or  a  Partner  or 
Stockholder  Therein  Has  an  Interest 

In  the  case  of  a  joint  account  carried 
by  a  member  in  which  such  member,  or 
any  partner,  or  stockholder  (other  than 
a  holder  of  freely  transferable  stock 
only)  of  such  member  participates  with 
others,  each  participant  other  than  the 
carrying  member  shall  maintain  an 
equity  with  respect  to  such  interest 
pursuant  to  the  margin  provisions  of 
this  paragraph  as  if  such  interest  were 
in  a  separate  account. 

Pursuant  to  the  Rule  9600  Series. 
[Tjfhe  Association  [will  consider 
requests  for  exemption  from  the]  may 
grant  an  exemption  from  the  provisions 
of  [this]  paragraph  (c)(5)(C)[,  provided] 
if  the  account  is: 

(i)  [The  account  is]  confined 
exclusively  to  transactions  and 
positions  in  exempted  securities; 

(ii)  [The  account  is]  maintained  as  a 
Market  Functions  Account  conforming 
to  the  conditions  of  Section  220.12(e) 
(Odd-lot  dealers)  of  Regulation  T  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System;  or 

(iii)  [The  account  is]  maintained  as  a 
Market  Functions  Account  conforming 
to  the  conditions  of  Section  220.12(c) 
(Underwritings  and  Distributions)  of 
Regulation  T  of  the  Board  of  Governors 
of  the  Federal  Reserve  System  and  each 
other  participant  margins  his  share  of 
such  account  on  such  basis  as  the 
Association  may  prescribe. 

2710.  Corporate  Financing  Rule — 
Underwriting  Terms  and  Arrangements 

(d)  Exemptions.  Pursuant  to  the  Rule 
9600  Series,  the  Association  may 
exempt  a  member  or  person  associated 
with  a  member  from  the  provisions  of 
this  Rule  for  good  cause  shown. 


2720.  Distribution  of  Securities  of 
Members  and  Affiliates — Conflicts  of 
Interest 

(p)  Requests  for  Exemption  from  Rule 
2720 

Pursuant  to  the  Rule  9600  Series. 
[T]tije  Association  [Corporate  Financing 
Committee  of  the  Board  of  Governors, 
upon  written  request,]  may  in 
exceptional  and  unusual  circumstances, 
taking  into  consideration  all  relevant 
factors,  exempt  a  member 
unconditionally  or  on  specified  terms 
from  any  or  all  of  the  provisions  of  this 
Rule  which  it  deems  appropriate. 
[Unless  waived  by  the  party  requesting 
an  exemption,  a  hearing  shall  be  held 
upon  a  request  before  the  Corporate 
Financing  Committee,  or  a 
Subcommittee  thereof  designated  for 
that  purpose.] 

2810.  Direct  Participation  Programs 

(c)  Exemptions.  Pursuant  to  the  Rule 
9600  Series,  the  Association  may 
exempt  a  member  or  person  associated 
with  a  member  from  the  provisions  of 
this  Rule  for  good  cause  shown. 

2850.  Position  Limits 

(&)  Except  with  the  prior  vmtten 
approval  of  the  Association  pursuant  to 
the  Rule  9600  Series  for  good  cause 
shown  in  each  instance,  no  member 
shall  effect  for  any  account  in  which 
such  member  has  an  interest,  or  for  the 
account  of  any  partner,  officer,  director 
or  employee  thereof,  or  for  the  account 
of  any  customer,  a  purchase  or  sale 
transaction  in  an  index  warrant  listed 
on  Nasdaq  or  on  a  national  securities 
exchange  if  the  member  has  reason  to 
believe  that  as  a  result  of  such 
transaction  the  member,  or  partner, 
officer,  director  or  employee  thereof,  or 
customer  would,  acting  alone  or  in 
concert  with  others,  directly  or 
indirectly,  hold  or  control  an  aggregate 
position  in  an  index  warrant  position  on 
the  same  side  of  the  market,  combining 
such  index  warrant  position  with 
positions  in  index  warrants  overlying 
the  same  index  on  the  same  side  of  the 
market,  in  excess  of  the  position  limits 
established  by  the  Association,  in  the 
case  of  Nasdaq-listed  index  warrants,  or 
on  the  exchange  on  which  the  warrant 
is  listed. 

2851.  Exercise  Limits 

(a)  Except  with  the  prior  written 
approval  of  the  Association  pursuant  to 
the  Rule  9600  Series  for  good  cause 
shown,  in  each  instance,  no  member  or 
person  associated  with  a  member  shall 
exercise,  for  any  account  in  which  such 
member  or  person  associated  with  a 
member  has  an  interest,  or  for  the 
account  of  any  partner,  officer,  director 


or  employee  thereof  or  for  the  account 
of  any  customer,  a  long  position  in  any 
index  warrant  if  as  a  result  thereof  such 
member  or  partner,  officer,  director  or 
employee  thereof  or  customer,  acting 
alone  or  in  concert  with  others,  directly 
or  indirectly; 

(1)  Has  or  will  have  exercised  within 
any  five  (5)  consecutive  business  days  a 
number  of  index  warrants  overlying  the 
same  index  in  excess  for  the  limits  for 
index  warrant  positions  contained  in 
Rule  2850;  or 

(2)  Has  or  will  have  exceeded  the 
applicable  exercise  limit  fixed  from  time 
to  time  by  an  exchange  for  an  index 
warrant  not  dealt  in  on  Nasdaq. 

(b)  The  Association,  pursuant  to  the 
Rule  9600  Series  for  good  cause  shomi, 
may  institute  other  limitations 
concerning  the  exercise  of  index 
warrants  from  time  to  time  [by  action  of 
the  Association).  Reasonable  notice 
shall  be  given  of  each  new  limitation 
fixed  by  the  Association.  These  exercise 
limitations  are  separate  and  distinct 
from  any  other  exercise  limitations 
imposed  by  the  issuers  of  index 
warrants. 

2860.  Options 

(b)  Requirements 

(3)  Position  Limits 

(A)  Stock  Options — Except  in  highly 
unusual  circumstances,  and  with  the 
prior  written  approval  of  the 
Association  pursuant  to  the  Rule  9600 
Series  for  good  cause  shown  in  each 
instance,  no  member  shall  effect  for  any 
account  in  which  such  member  has  an 
interest,  or  for  the  account  of  any 
partner,  officer,  director  or  employee 
thereof  or  for  the  account  of  any 
customer,  an  opening  transaction 
through  Nasdaq,  the  over-the-counter 
market  or  on  any  exchange  in  a  stock 
option  contract  of  any  class  of  stock 
options  if  the  member  has  reason  to 
believe  that  as  a  result  of  such 
transaction  the  member  or  partner, 
officer,  director  or  employee  thereof  or 
customer  would,  acting  alone  or  in 
concert  with  others,  directly  or 
indirectly,  hold  or  control  or  be 
obligated  in  respect  of  an  aggregate 
position  in  excess  of 

(i)  4,500  option  contracts  of  the  put 
class  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security,  combining  for 
purposes  of  this  position  limit  long 
positions  in  put  options  with  short 
positions  in  call  options,  and  short 
positions  in  put  options  with  long 
positions  in  call  options;  or 

(ii)  7,500  options  contracts  of  the  put 
class  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
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underlying  security,  providing  that  the 
7,500  contract  position  limit  shall  only 
be  available  for  option  contracts  on 
securities  which  underlie  or  qualify  to 
underlie  Nasdaq  or  exchange-traded 
options  qualifying  under  applicable 
rules  for  a  position  limit  of  7.500  option 
contracts;  or 

(iii)  10,500  option  contracts  of  the  put 
class  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security  providing  that  the 
10.500  contract  position  limit  shall  only 
be  available  for  option  contracts  on 
securities  which  underlie  or  qualify  to 
underlie  Nasdaq  or  exchange-traded 
options  qualifying  under  applicable 
rules  for  a  position  limit  of  10.500 
option  contracts;  or 

(iv)  20.000  options  contracts  of  the 
put  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security,  providing  that  the 
20,000  contract  position  limit  shall  only 
be  available  for  option  contracts  on 
securities  which  underlie  or  qualify  to 
underlie  Nasdaq  or  exchange-traded 
options  qualifying  under  applicable 
rules  for  a  position  limit  of  20.000 
option  contracts;  or 

(v)  25,000  options  contracts  of  the  put 
and  the  call  class  on  the  same  side  of 
the  market  covering  the  same 
underlying  security,  providing  that  the 
25,000  contract  position  limit  shall  only 
be  available  for  option  contracts  on 
securities  which  underlie  or  qualify  to 
underlie  Nasdaq  or  exchange-traded 
options  qualifying  under  applicable 
rules  for  a  position  limit  of  25,000 
option  contracts;  or 

(vi)  Such  other  number  of  stock 
options  contracts  as  may  be  fixed  from 
time  to  time  by  the  Association  as  the 
position  limit  for  one  or  more  classes  or 
series  of  options  provided  that 
reasonable  notice  shall  be  given  of  each 
new  position  limit  fixed  by  the 
Association. 

(vii)  Equity  Option  Hedge  Exemption. 

a.  The  following  positions,  where 
each  option  contract  is  "hedged"  by  100 
shares  of  stock  or  securities  readily 
convertible  into  or  economically 
equivalent  to  such  stock,  or,  in  the  case 
of  an  adjusted  option  contract,  the  same 
number  of  shares  represented  by  the 
adjusted  contract,  shall  be  exempted 
from  established  limits  contained  in  (i) 
through  (vi)  above: 

1.  Long  call  and  short  stock; 

2.  Short  call  and  long  stock; 

3.  Long  put  and  long  stock; 

4.  Short  put  and  short  stock. 

b.  Except  as  provided  imder  the  OTC 
Collar  Exemption  contained  in 
paragraph  {b)(3)(A)(viii).  in  no  event 
may  the  maximum  allowable  position, 
inclusive  of  options  contracts  hedged 


pursuant  to  the  equity  option  position 
limit  hedge  exemption  in  subparagraph 
a.  above,  exceed  three  times  the 
applicable  position  limit  established  in 
paragraph  (b)(3)(A)  (i)-(v). 

c.  The  Equity  Option  Hedge 
Exemption  is  a  pilot  program  authorized 
by  the  Commission  through  December 
31, 1997. 

(viii)  OTC  Collar  Aggregation 
Exemption 

a.  For  purposes  of  this  paragraph  (b). 
the  term  OTC  collar  shall  mean  a 
conventional  equity  option  position 
comprised  of  short  (long)  calls  and  long 
(short)  puts  overlying  the  same  security 
that  hedge  a  corresponding  long  (short) 
position  in  that  security. 

b.  Notwithstanding  the  aggregation 
provisions  for  short  (long)  call  positions 
and  long  (short)  put  positions  contained 
in  subparagraphs  (i)  through  (v)  above, 
the  conventional  options  positions 
involved  in  a  particular  OTC  collar 
transaction  established  pursuant  to  the 
position  limit  hedge  exemption  in 
subparagraph  (vii)  need  not  be 
aggregated  for  position  limit  purposes, 
provided  the  following  conditions  are 
satisfied: 

1.  The  conventional  options  can  only 
be  exercised  if  they  are  in-the-money; 

2.  Neither  conventional  option  can  be 
sold,  assigned,  or  transferred  by  the 
holder  without  the  prior  written  consent 
of  the  writer; 

3.  The  conventional  options  must  be 
European-style  (i.e.,  only  exercisable 
upon  expiration)  and  expire  on  the  same 
date; 

4.  The  strike  price  of  the  short  call  can 
never  be  less  than  the  strike  price  of  the 
long  put;  and 

5.  Neither  side  of  any  particular  OTC 
collar  transaction  can  be  in-the-money 
when  that  particular  OTC  collar  is 
established. 

6.  The  size  of  the  conventional 
options  in  excess  of  the  applicable  basic 
position  limit  for  the  options 
established  pursuant  to  subparagraph 
(A)  (iHv)  above  must  be  hedged  on  a 
one-to-one  basis  with  the  requisite  long 
or  short  stock  position  for  the  duration 
of  the  collar,  although  the  same  long  or 
short  stock  position  can  be  used  to 
hedge  both  legs  of  the  collar. 

c.  For  multiple  OTC  collars  on  the 
same  security  meeting  the  conditions  set 
forth  in  subparagraph  b.  above,  all  of  the 
short  (long)  call  options  that  are  part  of 
such  collars  must  be  aggregated  and  all 
of  the  long  (short)  put  options  that  are 
part  of  such  collars  must  be  aggregated, 
but  the  short  Qong)  calls  need  not  be 
aggregated  with  the  long  (short)  puts. 

a.  Except  as  provided  above  in 
subparagraph  b.  and  c,  in  no  event  may 
a  member  fail  to  aggregate  any 


conventional  or  standardized  options 
contract  of  the  put  class  and  the  call 
class  overlying  the  same  equity  security 
on  the  same  side  of  the  market  with 
conventional  option  positions 
established  in  connection  with  an  OTC 
collar. 


e.  Nothing  in  this  subparagraph  (vii) 
changes  the  applicable  position  limit  for 
a  particular  equity  security. 

IM-2860-1.  Position  Limits 

(B)  Index  Options 

(i)  Except  in  highly  unusual 
curcumstances,  and  with  the  prior 
written  approval  of  the  Association 
Pursuant  to  the  Rule  9600  Series  for 
good  cause  shown  in  each  instance,  no 
members  shall  effect  for  any  account  in 
which  such  member  has  an  interest,  or 
for  the  account  of  any  partner,  officer, 
director  or  employee  thereof,  or  for  the 
account  of  any  customer,  an  opening 
transaction  in  an  option  contract  of  any 
class  of  index  options  displayed  on 
Nasdaq  or  dealt  in  on  an  exchange  if  the 
member  has  reason  to  believe  that  as  a 
result  of  such  transaction  the  member  or 
partner,  officer,  director  or  employee 
thereof,  or  customer,  would,  acting 
alone  or  in  concert  with  others  directly 
or  indirectly,  hold  or  control  or  be 
obligated  in  respect  of  an  aggregate 
position  in  excess  of  position  limits 
established  by  the  Association,  in  the 
case  of  Nasdaq  index  options,  or  the 
exchange  on  which  the  option  trades. 

(4)  Exercise  Limits 

Except  in  highly  unusual 
cicumstances,  and  with  the  prior 
written  approval  of  the  Association!,] 
pursuant  to  the  Rule  9600  Series  for 
good  cause  shown  in  each  instance,  no 
member  or  person  associated  with  a 
member  shall  exercise,  for  any  account 
in  which  such  member  or  person 
associated  with  a  member  has  an 
interest,  or  for  the  account  of  any 
partner,  officer,  director  or  employee 
thereof  or  for  the  account  of  any 
customer,  any  option  contract  if  as  a 
result  thereof  such  member  or  partner, 
officer,  director  or  employee  thereof  or 
customer,  acting  along  or  in  concert 
with  others,  director  or  indirectly,  has 
or  will  have  exercised  within  any  five 

(5)  consecutive  business  days  a  number 
of  option  contracts  of  a  particular  class 
of  options  in  excess  of  the  limits  for 
options  positions  in  paragraph  (b)(3). 
The  Association  may  institute  other 
limitations  concerning  the  exercise  of 
option  contracts  from  time  to  time  by 
action  of  the  Association.  Reasonable 
notice  shall  be  given  of  each  new 
limitation  filed  by  the  Association. 
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3210.  Securities  "Failed  to  Receive"  and 
"Failed  to  Deliver" 

(b)  Pursuant  to  the  Rule  9600  Series, 
[F]/br  good  cause  shown  and  in 
exceptional  circumstances,  the 
Association  may  exempt  a  member  or  a 
person  associated  with  a  member  [a 
member  may  request  exemption)  from 
the  provisions  of  this  Rule  [by  written 
request  to  the  District  Director  of  the 
District  in  which  his  principal  office  is 
located]. 

3350.  Short  Sale  Rule 

(j)  Pursuant  to  the  Rule  9600  Series  or 
on  the  Association's  (Upon  application 
or  on  its]  own  motion,  the  Association 
may  exempt  either  unconditionally,  or 
on  specified  terms  and  conditions,  any 
transaction  or  class  of  transactions  from 
the  provisions  of  this  Rule. 

11870.  Customer  Account  Transfer 
Contracts 

(j)  Exemptions. 

(1)  Pursuant  to  the  Rule  9600  Series, 
The  Association  may  exempt  from  the 
provisions  of  this  Rule,  either 
unconditionally  or  on  specified  terms 
and  conditions,  (A)  any  member  or  (B) 
any  type  of  account,  security  or 
financial  instrument. 

11900.  Clearance  of  Corporate  Debt 
Securities 

Each  member  or  its  agent  that  is  a 
participant  in  a  registered  clearing 
agency,  for  purposes  of  clearing  over- 
the-counter  securities  transactions,  shall 
use  the  facilities  of  a  registered  clearing 
agency  for  the  clearance  of  eligible 
transactions  between  members  in 
corporate  debt  securities.  Pursuant  to 
the  Rule  9600  Series,  the  Association 
may  exempt  any  transaction  or  class  or 
transactions  in  corporate  debt  securities 
from  the  provision  of  this  Rule  as  may 
be  necessary  to  accommodate  special 
circumstances  related  to  the  clearance  of 
such  transactions  or  class  of 
transactions. 


[0800.  Corporate  Financing  and  Direct 
Participation  Program  Matters] 

[9810.  Purpose] 

[The  purpose  of  this  Rule  9800  Series 
is  to  provide  a  procedure  for  review  of 
determination  by  the  Association's  staff 
regarding  compliance  with  Rules  of  the 
Association  relating  to  corporate 
financing  and  direct  participation 
program  matters  by  which  any  member 
is  aggrieved.] 


[9820.  Application  by  Aggrieved 
Member] 

[Any  member  aggrieved  by  a 
determination  rendered  pursuant  to  any 
Rule  or  regulation  of  the  Association 
relating  to  underwriting  terms  or 
arrangements  may  make  application  for 
review  of  such  determination.  In 
exceptional  or  unusual  circumstances,  a 
member  may  request  conditionally  or 
unconditionally  an  exemption  from 
such  Rules  or  regulations.  Applications 
for  review  will  be  accepted  only  with 
respect  to  offerings  for  which  a 
registration  statement  or  similar 
document  has  been  filed  with  the 
appropriate  federal  or  state  regulatory 
agency;  provided,  however,  that  a 
hearing  committee  may  waive  the 
requirement  for  filing  prior  to  review 
upon  finding  that  such  review  is 
appropriate  under  the  circumstances.] 

[9830.  Application  for  Review] 

[Any  member  making  application  for 
review  pursuant  to  Rule  9820 
(hereinafter  referred  to  as  "applicant") 
shall  request  such  review  in  writing  and 
shall  specify  in  reasonable  detail  the 
source  and  natUire  of  the  aggrievement 
and  the  relief  requested.  The  applicant 
shall  state  whether  a  hearing  is 
requested  and  shall  sign  the  written 
application.] 

[9840.  Notice  of  Hearing] 

[Any  applicant  shall  have  a  right  to  a 
hearing  before  a  hearing  committee 
constituted  as  provided  in  Rule  9850. 
The  hearing  committee  may  request  a 
hearing  on  its  own  motion.  A  hearing 
shall  be  scheduled  as  soon  as 
practicable,  at  a  location  determined  by 
the  hearing  conunittee.  Written  notice  of 
the  hearing  shall  be  sent  to  the  applicant 
stating  the  date,  time,  and  location  of 
the  hearing.] 

[9850.  Hearing  Committee  and 
Procedure] 

[(a)  Any  hearing  shall  be  before  an 
individual  designated  by  the 
Association,  who  shall  be  current  or 
past  members  of  the  appropriate 
standing  committee  of  the  Board  of 
Governors,  i.e.  the  "hearing  committee." 
Any  applicant  shall  be  entitled  to 
appear  at,  and  participate  in,  the 
hearing,  to  be  represented  by  counsel, 
and  to  submit  any  relevant  testimony  or 
evidence.  Representatives  of  the 
Association  shall  be  entitled  to  appear 
at,  participate  in.  the  hearing,  to  be 
represented  by  counsel,  and  to  submit 
any  relevant  testimony  or  evidence. 
Upon  agreement  of  the  applicant, 
representatives  of  the  Association,  and 
the  hearing  committee,  a  hearing  may  be 
conducted  by  means  of  telephonic  or 


other  linkage  which  permits  all  parties 
to  participate  simultaneously  in  the 
proceeding.] 

((b)  In  the  event  that  the  applicant 
waives  a  hearing  before  the  appropriate 
hearing  committee,  the  hearing 
committee  shall  review  the  matter  on 
the  record  before  it  Any  applicant  and 
the  Association  shall  be  entitled  to 
submit  any  relevant  written  testimony 
or  evidence  to  the  hearing  committee.] 

(9860.  Requirement  for  Written 
Etetermination] 

(The  hearing  committee  shall  render  a 
determination  as  to  all  issues  which  the 
committee  finds  to  be  relevant  as  soon 
as  practicable  following  conclusion  of 
the  bearing  or.  in  cases  in  which  a 
hearing  is  not  requested,  completion  of  . 
the  committee's  review  of  the  record. 
The  hearing  committee  may  determine 
whether  the  proposed  underwriting  or 
other  terms  and  arrangements  in 
connection  with  or  relating  to  the 
distribution  of  the  securities,  or  the 
terms  and  conditions  related  thereto, 
taking  into  consideration  all  elements  of 
compensation  and  all  of  the  relevant 
surrounding  factors  and  circumstances, 
are  fair  and  reasonable  and  in 
compliance  with  applicable  Rules  and 
regulations.  The  determination  of  the 
hearing  committee  shall  be  issued  in 
writing,  and  a  copy  shall  be  sent  to  each 
applicant] 

(9870.  Review  by  Committee  of  Board] 

((a)  Any  memt)er  aggrieved  by  a 
determination  of  a  hearing  committee 
shall  have  a  right  to  have  that 
determination  reviewed  by  the 
appropriate  standing  committee  of  the 
Board  of  Governors,  j 

[(b)  Any  member  seeking  a  review  of 
a  determination  of  a  hearing  committee 
shall  submit  a  written  request  for  such 
review  to  the  Association  within  fifteen 
(15)  business  days  following  issuance  of 
the  hearing  committee's  written 
determination.  Any  such  member  shall 
submit  with  the  written  request  for 
review  a  written  statement  specifying 
the  portion  of  the  hearing  committee's 
determination  for  which  review  is 
requested  and  the  relief  sought.  Any 
such  member  may  submit  written 
testimony  or  evidence  for  consideration 
by  the  committee.  Representatives  of  the 
Association  may  also  submit  written 
testimony  or  evidence  to  the 
committee.] 

[(c)  Pursuant  to  a  request  duly  made, 
the  appropriate  standing  committee  of 
the  Board  of  Governors  will  review  the 
determination  of  a  hearing  committee, 
giving  consideration  to  all  parts  of  the 
record  which  the  Board  committee  finds 
relevant.  The  Board  committee  shall 
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render  a  determination  as  to  all  issues 
which  the  committee  finds  to  be 
relevant.  The  determination  of  the 
Board  committee  shall  be  issued  in 
writing,  and  a  copy  shall  be  sent  to  each 
member  requesting  review.] 

[9880.  Nature  of  Determination) 

[Anv  determination  by  a  hearing 
committee  or  standmg  committee 
rendered  shall  constitute  the  opinion  of 
that  committee  as  to  compliance  with 
applicable  Association  Rules, 
interpretations  or  policies  and  shall  be 
advisory  in  nature  only.  Such 
determination  shall  not  be  subject  to 
review  by  the  Board  of  Governors.  No 
such  determination  shall  constitute  a 
finding  of  a  violation  of  any  Rule, 
interpretation  or  policy.  A  finding  of  a 
violation  shall  be  made  only  by  a 
District  Business  Conduct  Committee.] 
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July  9.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
May  15,  1997.  the  National  Securities 
Clearing  Corporation  ("NSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice 
and  order  to  solicit  conunents  from 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposed 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Temu  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
NSCC's  shareholders  agreement  and  by- 
laws to  increase  NSCC's  board  of 
directors  by  one  member  and  to  create 
a  new  category  of  director. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Reguhtory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  size  of  NSCC's 
board  from  twenty  to  twenty-one 
directors  and  to  create  a  new  "Industry 
Director"  category.  Article  n,  Section 
2.1  of  NSCC's  by-laws,  "Number  and 
Classification  of  Directors,"  currently 
provides  for  a  board  of  twenty  directors. 
NSCC's  shareholders  agreement 
currently  provides  for  three  categories  of 
directors.  "Shareholder  Directors" 
represent  each  of  NSCC's  three 
shareholders:  the  New  York  Stock 
Exchange,  the  American  Stock 
Exchange,  and  the  National  Association 
of  Securities  Dealers.  The  "Management 
Director,  "  typically  NSCC's  President, 
represents  management.  "Participant 
Directors"  represent  and  are  selected 
from  NSCC's  participants.^ 

NSCC's  board  has  determined  that  it 
would  be  in  the  beneficial  interest  of 
NSCC  to  create  one  new  board  seat  to 
be  filled  by  a  senior  level  securities 
industry  official  designated  by  the 
board.  Because  such  a  seat  would  not 
necessarily  fall  within  any  of  the 
existing  director  categories,  NSCC 
proposes  that  its  shareholders 
agreement  and  by-laws  be  amended  to 
accommodate  this  new  director 
category.* 

NSCC  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A(b)(3)(F)5  of 
the  Act  because  it  allows  NSCC's  board 


>isu.S.a78^bMi). 


>  The  Commiision  has  modified  the  text  of  the 
jumnuuies  prepared  by  NSCC 

1  Currently,  there  are  three  Shareholder  Directors, 
one  Management  Director,  and  sixteen  Participant 
Directors.  Securities  Exchange  Act  Release  No. 
36570  (December  11.  1995),  60  FR  64466  (order 
approving  proposed  rule  change  to  amend  by-laws 
to  add  an  additional  board  member). 

*  As  with  all  now  director  positions  created  after 
1977.  the  Industry  Director  will  be  assigned  to  one 
of  the  board's  three  classes.  Assignments  are 
apportioned  so  that  the  classes  are  as  nearly  equal 
in  number  as  possible. 

»15U.S.C78q-l(b)(3XF). 


to  benefit  from  the  participation  of  an 
experienced  securities  industry  official 
in  the  administration  of  NSCC's  affairs. 

(B)  Self-Regulatory  Organization's 
Statement  on  Bupden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  impact  or 
impose  a  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
S4embers,  Participants  or  Others 

No  written  comments  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  EliectiTesess  of  the 
Proposedl  Rnle  Ckaage  and  Tiauag  far 
Commission  Actien 

Section  17A(b)(3MF)6  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  must  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  the  clearance  and 
settlement  of  securities  transactions. 
The  Commission  understands  that 
initially  the  new  Industry  Director 
category  will  be  filled  by  an  officer  of 
DTC,  which  should  result  in  NSCC  and 
DTC  being  better  able  to  coordinate  their 
activities.  Thus,  the  Commission 
believes  that  NSCC's  proposal  is 
consistent  with  Section  17A(b)(3)(F)  of 
the  Act. 

NSCC  requests  the  Commission  find 
good  cause  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
the  filing.  The  Commission  finds  good 
cause  exists  for  approving  the  proposed 
rule  change  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice  of 
the  filing  because  accelerated  approval 
will  permit  NSCC's  board  to  appoint  the 
new  Industry  Director  at  the  next 
shareholder's  meeting  which  is 
scheduled  for  July  15. 1997. 

IV.  SoUcitatien  af  OnKraeats 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


•U. 
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Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-97-06  and 
should  be  submitted  by  August  6,  1997. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
NSCC-97-06)  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  97-18610  Filed  7-15-97;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38818;  File  No.  SR-NYSE- 
97-22] 

Self-Reguiatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  New  York 
Stock  Exchange,  Inc.  Relating  to 
Amendments  to  Exchange's  Holiday 
Schedule 

July  7,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-^  ^  thereunder, 
notice  is  hereby  given  that  on  June  20, 
1997,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II  and  III  below,  which  items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  text  of  the  proposed  rule  change 
consists  of  amendments  to  Rule  51.10 
("Holidays")  to  include  Martin  Luther 
King,  Jr.  Day  among  the  holidays  on 
which  the  Exchange  will  not  be  open  for 


'  17  CFR  200.30-3(a)(12). 
'15  U.S.C.  78s(b)(l). 
'17CFR240.19b-4. 


business.  The  Exchange  will  observe  the 
holiday  on  the  third  Monday  in  January. 
The  change  to  Rule  51.10  also  consists 
of  an  amendment  to  more  appropriately 
refer  to  the  holiday  observed  on  the 
third  Monday  in  February  as  President's 
Day.  rather  than  as  Washington's 
Birthday. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change. 
The  text  of  these  statements  may  be 
examined  at  the  places  specified  in  item 
rv  below  and  is  set  forth  in  Sections  (A), 
(B)  and  (C)  below. 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose  . 

The  purpose  of  this  proposed  rule 
change  is  to  modify  the  Exchjinges 
practice  with  respect  to  Excheinge 
holidays  so  as  to  include  Martin  Luther 
King,  Jr.  Day  among  those  holidays  on 
which  the  Exchange  is  not  open  for 
business. 

(2)  Statutory  Basis 

The  statutory  basis  for  this  proposed 
rule  change  is  the  requirement  under 
Section  6(b)(5)  of  the  Act  ^  that  an 
exchange  have  rules  that  are  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  to  protect 
investors  and  the  public  interest. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  is 
concerned  solely  with  the 


administration  of  the  Exchange  and, 
therefore,  has  become  effective  pursuant 
to  Section  19(b)(3)(A)(iii)  of  the  Act* 
and  Rule  19b-^(e)(3)s  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  such  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  N.W., 
Washington,  D.C,  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  N.W., 
Washington,  D.C  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  above-mentioned  self- 
regulatory  organization.  All  submissions 
should  refer  to  File  No.  SR-NYSE-97- 
22  and  should  be  submitted  by  August 
6,  1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc  97-18607  Filed  7-15-«7:  8:45  am] 
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M5U.S.C5788(bKl). 
»17CFR240.19b-4. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38821;  File  No.  SR-PCX- 
97-27] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.  Relating  to 
the  Addition  of  a  Public  Governor  to  Its 
Board  of  Governors  and  Permitting  an 
Additional  Public  Governor  To  Serve 
on  the  Executive  Committee 

July  8,  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  27, 
1997.  the  Pacific  Exchange  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II 
and  III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  is  proposing  to  amend  Sections 
1(a)  and  6  of  Article  II  and  Section  2(a) 
of  Article  III  of  its  Constitution  so  that 
another  individual  from  the  public 
sector  may  serve  on  the  Board  of 
Governors  and  to  permit  an  additional 
public  governor  to  serve  on  the 
Executive  Committee  for  the  Exchange. 

The  complete  text  of  the  proposed 
rule  change  is  available  at  the  principal 
office  of  the  Exchange  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


•  15  U.S.C  78$(b)(l). 
»17CFR240.19b-4. 


A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  add  one  additional  public 
governor  to  the  Board.  This  additional 
public  governor  would  broaden  the 
representation  on  the  Board  and  would 
add  another  outside  dimension  to  the 
Board,  thereby  adding  to  its  depth. 
Furthermore,  the  proposed  rule  change 
would  also  permit  another  public 
governor  to  serve  on  the  Executive 
Committee  for  additional  outside  input 
in  the  administration  of  the  Exchange. 

This  proposed  rule  change  reflects 
some  sentiment  in  the  industry, 
including  from  Commission  Chairman 
Arthur  Levitt,  to  increase  public 
presence  on  exchange  boards.  This 
proposed  rule  change  will  bring  the  PCX 
Board  up  to  seven  public  governors  on 
the  twenty-two  person  Board.  Also,  the 
Executive  Committee  will  now  have  two 
public  governors  as  opposed  to  its  single 
public  participant  prior  to  these 
proposed  rule  changes.  These  additions 
will  add  valuable  input  and  insight  at 
the  highest  levels  of  the  administration 
of  the  PCX.  Also,  the  proposed  rule 
change  contains  an  alteration  to  the  text 
of  Section  2(a),  Article  III  to  make  it 
gender  neutral. 

Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act, 
in  general,  and  Section  6(b)(5),  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade  and  to  protect  the  investors  and 
the  public  interest. 

S.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

in.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of  the 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 


90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 
Persons  making  v\rritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  N.W., 
Washington.  B.C.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Conmiission's  Public  Reference 
Room.  450  Fifth  Street.  N.W., 
Washington,  D.C.  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  PCX.  All  submissions 
should  refer  to  File  No.  SR-PCX-97-27 
and  should  be  submitted  by  August  6, 
1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-18606  Filed  7-15-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38825;  File  No.  SR-Phlx- 
97-29] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Amendments  to  Phix's  Tier 
I  Listing  and  Maintenance  Standards 

July  9.  1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),>  and  Rule  19l>-4  thereunder," 


>  15  U.S.C.  S78s(b)(l). 
'17CFR240.19b-4. 
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notice  is  hereby  given  that  on  June  25, 
1997,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  witii 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II.  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Exchange  Rules  803  and  810  regarding 
Tier  I  security  listing  and  maintenance 
standards  in  order  to:  (a)  add  a  term 
limit  and  minimiun  distribution/ 
aggregate  market  value  listing 
requirement  for  index  and  currency 
warrants  in  Rule  803(e);  (b)  increase  the 
pre-tax  income  listing  requirement  for 
"other  securities"  from  $100,000  in 
three  of  the  four  prior  fisccd  years"  to 
"$750,000  in  its  last  fiscal  year  or  in  two 
of  its  last  three  fiscal  years"  in  Rule 
803(f):  and  (c)  add  maintenance 
standards  for  bonds,  notes  and 
debentures  in  Rule  810(a).  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  Phbc,  and  at 
the  Commission. 

n.  Self-Regulatory  Oi^anization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  FV  below. 
The  self-regulatory  organization  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

In  October,  1996,  the  National 
Securities  Markets  Improvement  Act  of 
1996  3  was  signed  into  law.  Among 
other  provisions,  the  law  amended 
Section  18  of  the  Securities  Act  of  1933 
("Securities  Act")  *  to  provide  for 


exclusive  federal  registration  (and 
preemption  of  state  blue  sky  laws)  for 
"covered  securities"  which  are  those 
securities  listed  on  the  New  York  Stock 
Exchange  ("NYSE"),  American  Stock 
Exchange  ("Amex")  or  the  National 
Market  System  of  the  Nasdaq  Stock 
Market  ("Nasdaq/NMS")  or  on  any  other 
national  securities  exchange  designated 
by  the  Commission  to  have  substantially 
similar  listing  standards  to  those 
markets.  On  March  31,  1997.  the  Phlx 
petitioned  the  Commission  to  adopt  a 
rule  that  would  find  Phlx  Tier  I  listing 
standards  to  be  substantially  similar  to 
those  of  the  NYSE,  Amex  or  Nasdaq/ 
NMS  and  therefore  entiUe  its  listed  Tier 
I  securities  to  be  considered  covered 
securities. 

The  Commission  recently  proposed 
Rule  146(b)  under  Section  19  of  the 
Securities  Act  which  would  designate 
certain  securities  as  "covered 
securities"  for  purposes  of  this  federal 
registration  scheme.^  In  order  for  the 
Commission  to  designate  the  Phix's  Tier 
I  securities  as  covered  securities,  it  must 
first  determine  that  its  Tier  I  listing  and 
maintenance  standfu'ds  are  substantially 
similar  to  those  of  either  the  NYSE. 
Amex  or  Nasdaq/NMS.  The  Commission 
has  noted  that  it  preliminarily  believes 
that  the  Phix's  Tier  I  standards  differ  in 
three  areas  fr^m  those  of  the  NYSE. 
Amex,  or  Nasdaq/NMS.  Pursuant  to  this 
filing,  the  Phlx  is  amending  its  rules  to 
make  them  substantially  similar  to  those 
of  the  Amex  in  those  three  specified 
areas  as  set  forth  below. 

First.  Phbc  Rule  803(e)  would  be 
amended  to  adopt  additional  listing 
standards  for  index  warrants,  currency 
warrants  and  currency  index  warrants. 
New  subsection  (2)  would  require  that 
the  warrants  have  a  term  of  between  one 
and  five  years  bom  the  date  of  issuance. 
New  subsection  (3)  would  impose  a 
minimum  public  distribution  and 
market  value  requirement  of  1,000,000 
warrants  with  at  least  400  public 
warrant  holders  and  a  minimimi 
aggregate  market  value  of  $4,000,000.^ 

Second,  the  pre-tax  income 
requirement  for  "other  securities"  in 
Rule  803(f)(2)  would  be  increased  from 
"$100,000  in  three  of  the  four  prior 
fiscal  years"  to  "$750,000  in  its  last 
fiscal  year  or  in  two  of  its  last  three 
fiscal  years."  ^  Other  securities  are 
hybrid  securities  which  have  features 


'Pub.  L.  No.  104-230.  Stat.  3416  (1996). 
•  15  U..C  77s. 


'Securities  Exchange  Act  Release  No.  38728. 
Securities  Act  Release  No.  7422  (June  10.  1997). 

''These  provisions  are  similar  to  Sections  106(b) 
and  (c)  of  the  Amex  Company  Guide. 

'This  provision  is  similar  to  Section  107  and,  by 
reference.  Section  101(b)  of  the  Amex  Comp>any 
Guide. 


common  to  both  equity  and  debt 
securities,  yet  do  not  fit  within  the 
traditional  definitions  of  either. 

Finally,  Exchange  Rule  810(a)  which 
contains  the  maintenance  standards  for 
Tier  I  securities  will  be  amended  to  add 
subsection  (5)  to  add  maintenance 
standards  for  bonds,  notes  and 
debentures.  The  rule  will  require  that 
debt  securities  maintain  an  aggregate 
market  value  or  principal  amount  of  the 
bonds  that  are  publicly  held  of  $400,000 
and  the  issuer  to  be  able  to  meet  its 
obligations  in  the  listed  debt  securities. 
Also,  for  any  debt  security  convertible 
into  a  listed  equity  security,  the  debt 
security  will  be  reviewed  when  the 
underlying  equity  seciurity  is  delisted 
and  will  be  delisted  when  the 
underlying  equity  security  is  no  longer 
subject  to  real-time  trade  reporting  in 
the  United  States.  In  addition,  if 
common  stock  is  delisted  for  violation 
of  any  of  the  corporate  governance 
criteria  in  Exchange  Rules  812  through 
899.  the  Exchange  will  also  delist  any 
listed  debt  securities  convertible  into 
that  common  stock.* 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  ^  in  general,  and  in 
particular,  with  Section  6(h)(5). '°  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settiing.  processing 
information  with  respect  to.  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  as  well  as 
to  protect  investors  and  the  public 
interest  by  assuring  that  securities  listed 
on  the  Phlx  pursuant  to  its  Tier  I  listing 
standards,  which  will  no  longer  be 
subject  to  state  blue  sky  laws,  will  not 
be  any  less  onerous  than  similar 
securities  listed  on  the  NYSE,  Amex  or 
Nasdaq/NMS. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 


'  These  provisions  are  similar  to  Section 
lOOSCbKiii)  and  (e|  of  the  Amex  Company  Guide. 
•15  U.S.C  §78f. 
•015  U.S.C  §78ftb). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  smd  publishes 
its  reasons  for  so  finding  of  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  by  order  approve  the  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  N.W., 
Washington.  DC.  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552.  v^rill  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-97-29  and  should  be 
submitted  by  August  6,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  97-18611  Filed  7-15-97;  8:45  am] 
aiLUNG  CODE  aoio-oi-M 
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SOCIAL  SECURITY  ADMINISTRATION 

Testing  Modifications  to  the  Disability 
Determination  Procedures;  Test  Sites 
for  Single  Decisionmaker  Model 

AGENCY:  Social  Security  Administration. 
ACTION:  Notice  of  additional  test  sites 
and  the  duration  of  tests  involving  a 
single  decisionmaker. 

SUMMARY:  The  Social  Security 
Administration  is  announcing  the 
locations  and  the  duration  of  additional 
tests  that  it  will  conduct  imder  the 
current  rules  at  20  CFR  §§  404.906  and 
416.1406.  Those  rules  authorize  the 
testing  of  several  modifications  to  the 
disability  determination  procedures  that 
we  normally  follow  in  adjudicating 
claims  for  disability  insurance  benefits 
under  title  n  of  the  Social  Security  Act 
(the  Act)  and  claims  for  supplemental 
security  income  (SSI)  payments  based 
on  disability  under  title  XVI  of  the  Act. 
This  notice  announces  the  test  sites  and 
duration  of  additional  tests  involving 
use  of  a  single  decisionmaker  who  may 
make  the  initial  disability  determination 
without  requiring  the  signature  of  a 
medical  consultant. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  O'Donnell.  SDM  Test  Leader, 
Office  of  the  Commissioner,  Disability 
Process  Redesign  Team,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  Maryland.  21235, 
410-966-8336. 

SUPPLEMENTARY  INFORMATK)N:  Current 
regulations  at  §§404.906,  404.943, 
416.1406.  and  416.1443  authorize  us  to 
test  different  modifications  to  the 
disability  determination  procedures. 
The  tests  are  designed  to  provide  us 
with  information  so  that  we  can 
determine  the  effectiveness  of  the 
models  in  improving  the  disability 
process.  In  our  regulations  we  explained 
that  prior  to  commencing  each  test  or 
group  of  tests,  we  would  publish  a 
notice  in  the  Federal  Re^ster 
describing  the  model(s)  that  we  will 
test,  where  the  test  sites  will  be  and  the 
duration  of  the  tests.  On  May  3,  1996, 
we  announced  the  first  phase  of  testing 
of  the  single  decisionmaker  model  (61 
FR  19969).  This  test  was  conducted  at 
ten  sites  in  eight  States  wherein  test 
cases  were  selected  for  a  period  of  six 
months.  On  March  14,  1997,  we 
announced  the  continuation  of  testing  at 
one  of  those  ten  test  sites,  and  the 
duration  of  the  continuation  of  the  test 
in  that  site  (62  FR  12264).  On  or  about 
July  15, 1997,  we  will  begin  additional 
testing  of  the  single  decisionmaker 
model  in  the  test  sites  listed  below.  The 
sites  listed  below  include  the  site  in 
which  we  previously  announced  the 


continuation  of  the  test  of  the  single 
decisionmaker  model  on  March  14, 
1997.  This  notice  extends  the  duration 
of  that  test  for  the  period  indicated 
below.  Under  this  model,  a  single 
decisionmaker  may  make  initial 
disability  determinations  without 
generally  requiring  a  medical  consultant 
to  sign  the  disability  determination 
forms  that  we  use  to  certify  the 
determination.  We  will  select  cases  for 
evaluation  of  these  tests  for  up  to  18 
months,  and  may  continue  to  have  cases 
processed  for  an  additional  six  to  eight 
months  thereafter.  We  plan  to  test  the 
use  of  a  single  decisionmaker  in  30  sites 
located  in  15  states.  The  sites  selected 
represent  a  mix  of  geographic  areas  and 
case  loads.  We  will  publish  another 
notice  in  the  FederaJ  Register  if  we 
extend  the  duration  of  the  test  or 
expand  further  the  test  sites.  For  the 
purpose  of  these  tests,  the  single 
decisionmaker  will  be  an  employee  of 
the  State  agency  that  makes  disability 
determinations  for  us.  The 
decisionmaker  will  make  the  initial 
disability  determination  after  any 
appropriate  consultation  with  a  medical 
consultant.  However,  before  an  initial 
determination  is  made  that  a  claimant  is 
not  disabled  in  any  case  in  which  the 
existence  of  a  mental  impairment  is 
indicated,  the  decisionmaker  will  make 
every  reasonable  effort  to  ensure  that  a 
qualified  psychiatrist  or  psychologist 
has  completed  the  medical  portion  of 
the  case  review  and  any  applicable 
residual  functional  capacity  assessment 
pursuant  to  our  existing  procedures. 
Similarly,  in  making  a  determination 
with  respect  to  the  disability  of  an 
individual  under  age  18  applying  for 
SSI  payments  based  on  disability,  the 
decisionmaker  will  make  reasonable 
efforts  to  ensure  that  a  qualified 
pediatrician  or  other  individual  who 
specializes  in  a  field  of  medicine 
appropriate  to  the  child's  impairment(8) 
evaluates  the  claim.  The  testing  of  the 
single  decisionmaker  model  listed 
below  are  separate  from,  and  in  addition 
to,  the  testing  of  the  Full  Process 
Model — of  which  the  Single 
Decisionmaker  Model  is  also  a  part — 
and  which  we  previously  announced  on 
April  4. 1997  (62  FR  16209.  62  FR 
16210).  Tests  of  the  Single 
Decisionmaker  Model  will  be  held  at  the 
following  locations: 

State  of  Alaska 

Division  of  Vocational  Rehabilitation, 
Disability  Determination  Unit,  701 
East  Tudor  Road.  Suite  250, 
Anchorage.  AK  99503-7498 
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District  of  Columbia 

Rehabilitation  Services  Administration, 
717  Fourteenth  Street,  NW., 
Washington,  D.C.  20005 

State  of  Florida 

Office  of  Disability  Determinations, 
4140  Woodcock  Drive,  Dew  Building, 
Suite  100,  Jacksonville.  FL  32207 

State  of  Florida 

Office  of  Disability  Determinations, 
9495  Sunset  Drive,  Sunset  Square, 
Suite  BlOO,  Miami.  FL  33173 

State  of  Florida 

Office  of  Disability  Determinations, 
3438  Lawton  Road,  Chandler 
Building,  Suite  127,  Orlando,  FL 
32803 

State  of  Florida 

Office  of  Disability  Determinations, 
2729  Fort  Knox  Boulevard,  Building 
2,  Suite  300,  Tallahassee,  FL  32399- 
9994 

State  of  Florida 

Office  of  Disability  Determinations, 
2729  Fort  Knox  Boulevard,  Building 
2,  Suite  301,  Tallahassee,  FL  32399- 
9994 

State  of  Florida 

Office  of  Disability  Determinations, 
1321  Executive  Center  Drive,  Ashley 
Building.  Suite  200,  Tallahassee,  FL 
32399-6512 

State  of  Florida 

Office  of  Disability  Determinations, 
3450  West  Busch  Boulevard, 
Buschwood  Park  II,  Suite  395,  Tampa, 
FL  33618 

State  of  Idaho 

Disability  Determination  Services,  1505 
McKinney  Street,  Boise,  ID  83704 

State  of  Kansas 

Department  of  Social  and  Rehabilitation 
Services,  Disability  Determination 
Services,  Docking  State  Office 
Building.  Room  1016.  915  SW 
Harrison  Street,  Topeka,  KS  66612- 
1596 

State  of  Kentucky 

Division  of  Disability  Determinations, 

102  Athletic  Ehive,  P.O.  Box  1000, 

Frankfort,  Kentucky  40602 
Social  Security  Administration,  District 

Office,  1460  Nevyrton  Pike,  Lexington, 

KY  40511 

State  of  Kentucky    . 

Division  of  Disability  Determinations, 
7th  and  Jefferson  Streets,  Louisville, 
Kentucky  40201 


State  of  Maine 

Department  of  Human  Services,  Bureau 
of  Rehabilitation,  Disability 
Determination  Services,  Arsenal 
Street  Extension,  State  House  Station 
#116,  Augusta,  ME  04333 

State  of  Michigan 

Department  of  Social  Services, 
Disability  Determination  Services, 
1200  6th  Street,  Tenth  Floor,  Detroit. 
MI  48226 

State  of  Michigan 

Department  of  Social  Services, 
Disability  Determination  Services,  151 
South  Rose  Street,  Kalamazoo,  MI 
49007 

State  of  Michigan 

Department  of  Social  Services, 
Disability  Determination  Services,  608 
West  Allegan  Street,  Lansing,  MI 
48933 

State  of  Michigan 

Department  of  Social  Services, 
Disability  Determination  Services.  315 
East  Front  Street,  Traverse  Qty,  MI 
49684 

State  of  Nevada 

Department  of  Employment,  Training 
and  Rehabilitation.  Bureau  of 
Disability  Adjudication,  1050  East 
William  Street,  Room  300,  Carson 
City,  NV  89710 

State  of  North  Carolina 

Division  of  Social  Services,  Disability 
Determination  Services,  321 
Chapanoke  Street,  Raleigh,  NC  27603 

State  of  Oklahoma 

Disability  Determination  Services,  240 

West  Wilshire,  Suite  B6,  Oklahoma 

City,  OK  73116 
Social  Security  Administration,  District 

Office.  6128  E.  38th  Street.  Tulsa.  OK 

74121 

State  of  Oregon 

Department  of  Human  Resources, 
Division  of  Vocational  Rehabilitation, 
Disability  Determination  Services, 
Human  Resources  Building,  500 
Summer  Street,  NE,  Salem,  OR 
97310-1020 

State  of  Vermont 

Disability  Determination  Services,  2 
Pilgrim  Park  Road,  Second  Floor, 
Waterbury,  VT  05676 

State  of  Washington 

Department  of  Social  and  Health 
Services,  Division  of  Disability 
Determination  Services,  Airindustrial 
Way.  Building  12,  Tumwater,  WA 
98502 


State  of  Washington 

Department  of  Social  and  Health 
Services,  Division  of  Disability 
Determination  Services,  5221  East 
Third  Street,  Spokane,  WA  99212 

State  of  Washington 

Department  of  Social  and  Health 
Services,  Division  of  Disability 
Determination  Services,  1119  SW 
Seventh  Street,  Renton,  WA  98055 

State  of  West  Virginia 

Division  of  Rehabilitation  Services, 
Disability  Determination  Section, 
1206  Quarrier  Street,  Suite  200, 
Charleston,  WV  25301 

State  of  West  Virginia 

Division  of  Rehabilitation  Services, 
Disability  Determination  Section,  153 
West  Main  Street,  Suite  607. 
Clarksburg,  WV  26301 

Not  all  cases  received  in  the  test  sites 
listed  above  will  be  handled  under  the 
test  procedures.  However,  if  a  claim  is 
selected  to  be  handled  by  a  single 
decisionmaker  as  part  of  the  test,  the 
claim  will  be  processed  under  the 
procedures  established  under  the  final 
rules  cited  above. 

Dated:  July  9, 1997. 

Carolyn  W.  Colvin, 

Deputy  Commissioner  for  Programs  and 
Policy. 

[FR  Doc.  97-18586  Filed  7-15-97;  8:45  am] 

MLUNG  CODE  4190-29-P 


DEPARTMENT  OF  STATE 

[Public  Notice  2569] 

Bureau  of  Political-Military  Affairs; 
Determination  Under  the  Arms  Export 
Control  Act 

Piu-suant  to  Section  654(c)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended,  notice  is  hereby  given  that  the 
Under  Secretary  of  State  for  Anns 
Control  and  International  Security 
Affairs  has  made  a  determination 
pursuant  to  Section  81  of  the  Arms 
Export  Control  Act  and  has  concluded 
that  publication  of  the  determination 
would  be  harmful  to  the  national 
security  of  the  United  States. 

Dated:  July  1.  1997 
Thomas  E.  McNamara. 

Assistant  Secretary  of  State  for  Political- 
Military  Affairs. 
[FR  Doc.  97-18643  Filed  7-15-97;  8:45  am) 

BILUNQ  CODE  471&-2S-M 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Office  of  the  Secretary.  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  of  a  new  collection.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden.  The 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  following  collection  of  information 
was  published  on  April  30,  1997  (62  FR, 
23530). 

DATES:  Comments  must  be  submitted  on 
or  before  August  15,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Weaver.  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Telephone 
202-366-2811. 

SUPPLEMENTARY  INFORMATION: 

Maritime  Administration 

Title:  Information  to  Determine 
Seamen's  Reemployment  Rights — 
National  Emergency. 

Type  of  Request:  Approval  of  a  New 
Information  Collection. 

OMB  Control  Number:  2133-New. 

Affected  Public:  U.S.  Merchant 
Seamen  who  have  completed  designated 
national  service  in  time  of  war  or 
national  emergency  and  are  seeking 
reemployment  with  a  prior  employer. 

Abstract:  Approval  is  requested  in  an 
effort  to  implement  provisions  of  the 
Maritime  Security  Act  of  1996.  These 
provisions  amend  the  Merchant  Marine 
Act,  1936,  to  grant  reemployment  rights 
and  other  benefits  to  certain  merchant 
seamen  serving  on  vessels  used  by  the 
United  States  for  a  war;  armed  conflict, 
national  emergency  or  maritime 
mobilization  need.  As  such,  this  rule 
establishes  the  procedure  for  obtaining 
the  necessary  MARAD  certification  for 
reemployment  rights  and  other  benefits 
conferred  by  statute  and  its  assistance  in 
pursuing  these  statutory  rights  and 
benefits. 

Need  and  Use  of  the  Information:  The 
information  collection  requires 
merchant  seamen  to  provide  documents 
indicating  their  period  of  employment 
and  their  merchant  mariner's  status.  The 
information  provided  will  allow 
MARAD  to  determine  eligibility  for 


reemployment  rights  when  the 
employment  is  related  to  a  designated 
national  service. 

Estimated  Annual  Burden  Hours:  50 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-17th  Street,  NW., 
Washington,  DC  20503,  Attention  DOT/ 
MARAD  Desk  Officer.  Comments  are 
invited  on:  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  informati'on  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  )uly  10. 
1997. 
Vanester  M.  Williams, 

Clearance  Officer,  United  States  Department 

of  Transporta  tion . 

[FR  Doc.  97-18661  Filed  7-15-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[CGO  97-043] 

Notice  and  Request  for  Comments 
Regarding  Small  Business  Regulatory 
Enforcement  Fair  Act  of  1996 
Implementation 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Coast  Guard  has 
implemented  certain  programs  to 
comply  with  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  We  developed  these  programs  to 
help  small  entities  understand  and 
comply  with  statutes  and  our 
regulations.  We  are  seeking  comments 
about  our  programs  firom  the  public. 
DATES:  The  programs  went  into  effect  on 
March  29, 1997.  Comments  must  be 
received  by  September  15, 1997. 
ADDRESSES:  You  may  mail  your 
comments  to  the  Executive  Secretary, 
Marine  Safety  Council  (G-LRA/3406)) 
(SBREFA  Comments),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW, 
Washington.  DC  20593-0001,  or  deliver 
them  to  room  3406  at  the  same  address 


between  9:30  a.m.  and  2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (202)  267- 
1477. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Christine  Meers,  Marine  Safety  and 
Environmental  Protection  (G-MSR)  at 
(202)  267-6819;  or  Ms.  Brenda  Beasley, 
Operations  (G-0-1)  at  (202)  267-0825. 
SUPPLEMENTARY  INFORMATION:  The  Small 
Business  Regulatory  Enforcement 
Fairness  Act  ("SBREFA"),  Public  Law 
104-121,  110  Stat.  847,  was  enacted  on 
March  29,  1996.  Sections  213  and  223 
of  SBREFA  require  agencies  to  establish 
specific  policies  or  programs  to  assist 
small  entities.  Small  entities  include 
small  businesses,  nonprofit 
organizations,  and  small  governmental 
jurisdictions. 

Section  213  requires  each  covered 
agency  to  establish  a  program  to  answer 
inquiries  concerning  information  and 
advice  about  compliance  with  statutes 
and  regulations  within  the  agency's 
jurisdiction.  The  agency  must  use 
information  received  during  these 
inquiries  to  help  small  entities  interpret 
and  apply  the  regulations  to  specific 
facts. 

Section  223  requires  each  covered 
agency  to  establish  a  policy  or  program 
to  reduce  or  waive  civil  penalties  when 
a  small  entity  violates  a  statute  or 
regulation.  Under  appropriate 
circumstances,  an  agency  may  consider 
ability  to  pay  when  it  assesses  a  penalty 
against  a  small  entity. 

Informal  Small  Entity  Guidance 

To  help  small  entities  understand 
their  obligations  under  the  regulations 
administered  by  the  Coast  Guard,  we 
provide  both  general  guidance  and 
individualized  advice.  We  are  available 
to  assist  small  entities  at  our 
headquarters  location  in  Washington, 
DC.  and  at  our  field  offices  located  in 
port  cities  around  the  nation. 

When  we  issue  or  propose  new 
regulations,  we  identify  a  point  of 
contract  within  the  text  of  each  rule 
who  will  provide  small  business  advice. 
Depending  on  the  nature  of  the  rule, 
that  person  may  be  a  Headquarters 
project  officer,  a  subject  matter  expert  at 
the  Coast  Guard's  National  Maritime 
Center,  or  a  Coast  Guard  official 
assigned  to  a  local  port.  This  contact 
person  is  available,  by  phone,  fax,  or  e- 
mail,  to  help  small  entities  understand 
the  rule  so  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process. 

In  those  instances  where  we  hold 
public  meetings  to  solicit  views  from 
the  public  regarding  proposed  or 
anticipated  rules,  we  plan  to  develop  a 
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standardized  list  of  small  business- 
related  questions  to  be  used  during 
those  meetings.  This  will  ensure  that 
small  business  concerns  are  addressed 
at  the  earliest  stage  of  the  regulatory 
process. 

For  complex  rules,  we  have  expanded 
our  use  of  Navigation  and  Vessel 
Inspection  Circulars  (NVICs).  NVICs  are 
technical  publications  that  answer 
questions  about  maritime  safety.  NVICs 
now  provide  guidance  to  help  small 
entities  comply  with  our  regulations 
and  apply  them  to  particular  fact 
situations.  For  less  complicated  rules, 
we  plan  to  develop  check  sheets  to  help 
small  entities  comply  with  our  rules  and 
understand  them. 

We  also  provide  assistance  to  small 
entities  through  the  Internet.  The  Coast 
Guard  home  page  is  at  http:// 
www.  dot.gov/dotinfo/uscg/ 
welcome.html.  The  Assistant 
Commandant  for  Marine  Safety  and 
Environmental  Protection  has 
established  a  "small  business  regulatory" 
assistance"  web  page.  It  contains  links 
to  regulations  that  may  apply  to  small 
businesses  and  the  addresses  and 
telephone  numbers  of  Coast  Guard 
marine  safety  offices,  worldwide.  This 
web  page  is  found  at  www.dot.gov/ 
dotinfo/uscg/hq/g-m/smallbus/ 
index.htm.  Additionally,  the  Assistant 
Commandant  for  Operations  plans  to 
provide  information  and  articles  useful 
to  small  entities  on  its  world  wide  web 
pages. 

The  Assistant  Commandant  for 
Marine  Safety  and  Environmental 
Protection  will  add  a  "small  business" 
section  to  the  Coast  Guard's  Marine 
Safety  Newsletter,  to  inform  the  small 
business  community  about  substantive 
issues  and  identify  points  of  contact 
from  whom  small  entities  may  seek 
assistance.  The  Newsletter  is  available 
on-line  at  http://www.dot.gov/dotinfo/ 
uscg/hq/g-m/gmhome.htm.  For  mail 
subscriptions,  send  requests  to:  Marine 
Safety  Newsletter  Editor,  National 
Maritime  Center,  4200  Wilson  Blvd., 
Suite  510.  Arlington,  VA  22203-1804. 

Additionally,  small  entities  can 
download  regulations,  forms,  and 
documentation  from  our  web  pages.  If  a 
small  entity  does  not  have  access  to  a 
computer,  we  will  mail  this  information 
on  request.  Send  requests  to:  U.S.  Coast 
Guard  (G-MSR)  2100  Second  Street  SW, 
Washington,  DC  20593. 

The  Assistant  Commandant  for 
Operations  plans  to  publish  articles  of 
interest  to  small  entities  in  Boating 
Safety  Circulars.  We  mail  Boating  Safety 
Circulars  to  the  recreational  boating 
industry  and  community. 

We  have  also  expanded  our  toll-free 
customer  service  Infoline  (1-800-368- 


5647)  to  include  compliance  advice  for 
small  entities.  We  have  trained  the 
Infoline  staff  to  identify  phone  and  fax 
inquiries  from  small  entities.  We  plan  to 
develop  sheets  of  frequentiy  asked 
questions  (FAQ)  to  help  our  staff  refer 
inquiries  to  the  appropriate  subject 
matter  expert  who  can  discuss  specific 
requirements  that  may  apply  to  a  small 
entity  and  explain  how  to  comply- 
To  ensure  tnat  we  evaluate  and 
update  our  small  entify  assistance 
program  periodically,  we  will  work  with 
the  Office  of  Intergovernmental  Affairs 
and  the  Small  Business  Administration 
on  a  regular  basis  to  identify  small 
business  concerns  in  the  maritime 
community. 

To  monitor  the  success  of  the 
program,  we  will  sample  all  field 
activities  (such  as  inspections,  fees, 
licensing)  to  obtain  an  estimate  of  the 
number  of  interactions  with  small 
businesses.  We  will  report  annually  on 
our  performance  and  accomplishments. 
To  keep  track  of  phone  calls,  ^es,  and 
mailings,  we  will  log  and  categorize 
them. 

Rights  of  Small  Entities  in  Enforcement 
Actions 

Section  223  of  SBREFA  requires 
agencies  that  regulate  the  activities  of 
small  entities  to  establish  a  policy  or 
program  to  reduce  or,  under  appropriate 
circiunstances,  waive  civil  penalties 
when  a  small  entity  violates  a  statute  or 
regulation. 

Section  223  requires  an  agency's 
policy  or  program  to  contain  conditions 
or  exclusions,  which  may  include: 
Requiring  small  entities  to  correct  the 
violation  within  a  reasonable  correction 
period;  applying  the  policy  or  program 
only  if  violations  are  discovered  when 
small  entities  participate  in  a 
compliance  assistance  or  audit  program; 
excluding  small  entities  that  have  been 
subject  to  multiple  enforcement  actions 
by  the  agency;  excluding  violations 
involving  willful  or  criminal  conduct  or 
that  pose  serious  health,  safety,  or 
environmental  threats;  or,  requiring  a 
good-faith  effort  to  comply  with  the  law. 

Federal  statutes  and  regulations 
authorize  the  Coast  Guard  to  impose 
civil  penalties  in  conjunction  with 
maritime  regulatory  and  enforcement 
issues.  Several  statutes  (49  U.S.C.  336, 
46  U.S.C.  2107,  and  33  U.S.C.  1321(b)(8) 
require  that  penalty  assessments  be 
tailored  to  the  facts  of  the  case, 
including  the  violator's  ability  to  pay. 

The  Coast  Guard  has  adopted  a  "user 
friendly"  approach  to  achieve 
compliance  in  certain  situations  where 
the  violator  has  shown  a  good  faith 
effort  to  comply  with  the  regulations. 
Coast  Guard  hearing  officers  take  into 


account  the  size  of  the  business  to 
determine  whether  a  partial  or  full 
waiver  of  the  penalty  is  appropriate  in 
a  particular  case.  Large,  profitable 
businesses  with  adequate  financial 
resoiures  and  personnel  are  expected  to 
have  better  compliance  records  than 
smaller  businesses  or  individuals  with 
less  resources. 

Additionally,  in  1995,  the  Coast 
Guard  instituted  a  policy  to  waive 
certain  civil  monetary  penalties  for 
violators  who  use  the  penalty'  amount  to 
correct  deficiencies  and  comply  vdth 
our  regulations.  We  instituted  this 
policy  in  response  to  a  Presidential 
Memorandum  directed  at  small  business 
assistance.  However,  we  applied  the 
policy  across  the  board  because  the 
Memorandum  did  not  define  'small 
business,"  and  it  was  difficult  to 
identify  small  entities  in  the  informal 
adjudicative  process.  Furthermore,  we 
did  not  apply  our  waiver  policy  when 
the  violation  posed  a  significant  threat 
to  health,  safety  or  the  environment. 

To  comply  with  SBREFA,  we  will 
provide  additional  guidance  to  our 
hearing  officers  to  help  them  identify 
circumstances  involving  "small 
entities"  and  determine  what  type  of 
violations  will  qualify  and  will  not 
qualify  for  the  program.  We  will  expand 
our  program  to  permit  Coast  Guard  civil 
penalty  hearing  officers  to  solicit 
information  from  the  violator  in  the 
early  part  of  the  enforcement  stage.  By 
asking  the  right  questions,  our  hearing 
officers  can  identify  small  entities  and 
then  determine  whether  the  Coast  Guard 
should  waive  or  reduce  the  penalty. 

Before  hearing  officers  apply  our 
waiver  program,  they  must  hear 
evidence  from  the  violator  to  confirm 
that  they  corrected  the  violation,  and 
that  the  violation  did  not  pose  a 
significant  threat  to  health,  safety,  or  the 
environment.  Violators  must  also 
substantiate  the  cost  of  the  correction.  If 
we  reduce  or  waive  the  penalty,  we 
advise  the  violator  that  the  violation  has 
still  occurred  and  that  we  may  consider 
it  when  assessing  future  penalties. 

Coast  Guard  Offices 

To  help  you  find  us,  here  is  a  list  of 
our  Offices.  Please  contact  the  Office 
closest  to  you: 

Headquarters 

Commandant,  U.S.  Coast  Guard,  2100 
Second  Su^et,  SW,  Washington,  DC 
20593.  General  Information  Telephone: 
202-267-2229 

Address  the  following  to 
Commanding  Officer,  U.S.  Coast  Guard, 
Marine  Safety  Office: 
— Boston:  405  Commercial.  Boston,  MA 

02110 
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—Portland,  ME:  PO  Box  108.  312  Fore 

St.  Portland.  ME  04112 
— Providence:  20  Risho  Ave.  East 

Providence.  RI  02914 
—New  York:  USCG  Activities  NY.  Bldg. 

108.  Governors  Island,  New  York.  NY 

10004 
— Long  Island  Sound:  Group/MSO  Long 

Island  Sound,  120  Woodward  Ave. 

New  Haven,  CT  06512 
— Philadelphia:  1  Washington  Ave, 

Philadelphia,  PA  19147 
—Hampton  Roads:  200  Granby  St., 

Norfork,  VA  23510 
— Baltimore:  2401  Hawkins  Point  Rd.. 

Baltimore.  MD  21226 
—Wilmington:  Suite  500.  272  Front  St., 

Wilmington,  NC  28401 
—Miami:  PO  Box  01-6940,  Miami.  FL 

33101 
—Charleston:  196  Tradd  St.,  Charleston. 

SC  29401 
-Jacksonville:  7820  Arlington  Expy, 

Jacksonville,  FL  32211 
—San  Juan:  PO  Box  9023666,  San  Juan. 

Puerto  Rico  00902 
—Savannah:  222  W.  Oglethorpe  Ave., 

Suite  402,  Savannah,  GA  31401 
— Tampa:  155  Columbia  E>r.  Tampa.  FL 

33606 
—Mobile:  PO  Box  2924.  Mobile,  AL 

36652 
—New  Orleans:  1615  Poydras  Street. 

New  Orleans.  LA  70112 
—Morgan  City:  800  David  Dr..  Morgan 

City.  LA  70380 
-Port  Arthur:  2875  Jimmy  Johnson 

Blvd.,  Port  Arthur.  TX  77640 
— Houston-Galveston:  PO  Box  446 

Galena  Park,  TX  77547 
— Corpus  Christi:  400  Mann  Street. 

Suite  210,  Corpus,  Christi,  TX  77540 
— St.  Louis:  1222  Spruce  St.,  Suite 

8104E.  St.  Louis,  MO  63103 
— Paducah:  225  Tully  St.,  Paducah,  KY 

42003 
—Huntington:  1415  6th  Ave.. 

Huntington,  WV  25701 
— Louisville:  600  Martin  Luther  King  Jr. 

Place.  Louisville,  KY  40202 
— Memphis:  200  Jefferson  Ave.,  Suite     . 

1301.  Memphis,  TN  38103 
— Pittsburgh:  Kossman  Bldg.,  Suite 

1150,  100  Forbes  Ave.,  Pittsburgh,  PA 

15222 
—Cleveland;  1055  E.  9th  St.,  Cleveland, 

OH  44114 
—Buffalo:  1  Fuhnnan  Blvd..  Buffalo,  NY 

14203 
—Chicago:  215  W.  83rd  St..  Suite  D. 

Burr  Ridge,  IL  60521 
—Detroit:  110  Mt.  Elliot  Ave.,  Detroit. 

MI  48207 
— Duluth:  600  S.  Lake  Ave..  Canal  Park. 

Duluth,  MN  55902 
— Milwaukee:  2420  S.  Lincoln  Memorial 

Dr.,  Milwaukee,  WI  53207 
— Sault.  Ste.  Marie:  337  Water  St.,  Sault 

St.  Marie,  MI  49783 


—Toledo:  Federal  Bldg.,  Rm.  501.  234 

Summit  St.,  Toledo,  OH  43604 
—Los  Angeles-Long  Beach:  165  N.  Pico 

Ave.,  Long  Beach,  CA  90802 
— San  Diego:  2716  N.  Harbor  Dr.  San 

Diego,  CA  92101 
— San  Francisco:  Bldg.  14  Coast  Guard 

Island.  Alameda,  CA  94501 
— Puget  Sound:  Bldg.  1/  Pier  36,  Seattle, 

WA  98134 
—Portland,  OR:  6767  N.  Basin  Ave., 

Portland,  OR  97217 
—Honolulu,  HI:  Room  1,  433  Ala  Moana 

Blvd..  Honolulu.  HI  96813 
—Guam:  PSC  455.  Box  176.  FPO  AP. 

96540 
— Jimeau:  Suite  2A.  2760  Sherwood  La.. 

Juneau,  AK  99801 
—Anchorage:  510  L  St.,  Suite  100, 

Anchorage,  AK  99501 
— Valdez:  P.O.  Box  486, 105  South 

Clifton,  Valdez,  AK  99686 

Request  for  Comments 

We  invite  members  of  the  public  to 
comment  on  any  issues  or  concerns  that 
they  believe  are  relevant  or  appropriate 
to  our  small  entity  programs.  If  you  rely 
on  fiactual  data  to  support  your 
conunent,  please  submit  that  data  with 
your  comment.  If  we  decide  to  revise 
our  programs  after  considering  all  of  the 
comments,  we  will  publish  our 
revisions  in  a  Federal  Register  notice. 

Authority:  Sec.  213  and  223.  Pub.  L  104- 
121.  110  Stat.  847. 

Dated:  July  9. 1997. 
Paul  M.  Blayney, 

Rear  Admiral.  U.S.  Coast  Guard,  Chief 
Counsel. 
[PR  Doc.  97-18664  Filed  7-15-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Approval  of  the  Uoise  Compatibility 
Program  for  Meadows  Field, 
Bakersfieid,  California 

AGBUCY:  Federal  Aviation 
Administration,  IXDT. 
ACTION:  Notice. 

SUimURY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
findings  on  the  Noise  Compatibility 
Program  for  Meadows  Field  (BFL), 
submitted  by  Kem  County,  California, 
under  the  provisions  of  Title  I  of  the 
Aviation  Siafety  and  Noise  Abatement 
Act  of  1979  (Pub.  L.  96-193)  (hereinafter 
referred  to  as  "the  Act")  and  14  CFR 
part  150.  These  findings  are  made  in 
recognition  of  the  description  of  federal 
and  non  federal  responsibilities  in 
Senate  Report  No.  96-52  (1980).  On 


April  14,  1995,  the  FAA  determined  that 
the  BFL  Noise  Exposure  Maps, 
submitted  by  the  county  under  14  CFR 
part  150,  were  in  compliance  with 
applicable  requirements.  On  June  10, 
1997,  the  Associate  Administrator  for 
Airports  approved  the  Noise 
Compatibility  Program  for  Meadows 
Field.  Four  (4)  of  the  proposed  noise 
abatement  and  mitigation  measures 
were  approved,  one  (1)  measure  requires 
no  FAA  action  at  the  present,  four  (4) 
other  measures  were  disapproved 
pending  submission  of  additional 
information,  and  two  (2)  measures  were 
disapproved  for  purposes  of  Part  150. 
EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  approval  of  the  Noise 
Compatibility  Program  for  Meadows 
Field  is  June  10,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bahman  H.  Tash,  Airport  Planner, 
AWP-611.5,  Airport  Division,  Western- 
Pacific  Region,  Federal  Aviation 
Administration.  Mailing  address:  P.O. 
Box  92007,  Worldway  Postal  Center,  Los 
Angeles,  California  90009-2007, 
Telephone  number:  (310)  725-3616. 
Street  Address:  15000  Aviation 
Boulevard.  Room  3012,  Hawthorne, 
California  90261.  Documents  reflecting 
this  FAA  action  may  be  reviewed  at  this 
same  location. 

SUPPLEMENTARY  INFORMATION:  This 
notice  aimounces  that  the  FAA  has 
given  its  overall  approval  of  the  Noise 
Compatibility  Program  for  Meadows 
Field,  effective  June  10,  1997. 

Under  Section  104(a)  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(hereinafter  referred  to  as  the  "Act"),  an 
airport  operator  who  has  previously 
submitted  a  Noise  Exposure  Map  may 
submit  to  the  FAA  a  Noise 
Compatibility  Program  which  sets  forth 
the  measures  taken  or  proposed  by  the 
airport  operator  for  the  reduction  of 
existing  non  compatible  land  uses  and 
prevention  of  additional  non  compatible 
land  uses  within  the  area  covered  by  the 
Noise  Exposure  Maps.  The  Act  requires 
such  programs  to  be  developed  in 
consultation  with  interested  and 
affected  parties  including  local 
communities,  government  agencies, 
airport  users,  and  FAA  personnel. 

Each  airport  Noise  Compatibility 
Program  developed  in  accordance  with 
Federal  Aviation  Regulations  (FAR)  part 
150  is  a  local  program,  not  a  federal 
program.  The  FAA  does  not  substitute 
its  judgment  for  that  of  the  airport 
sponsor  with  respect  to  which  measures 
should  be  recommended  for  action.  The 
FAA's  approval  or  disapproval  of  FAR 
part  1 50  program  recommendations  is 
measured  according  to  the  standards 
expressed  in  Part  150  and  the  Act,  and 
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is  limited  to  the  following 
determinations: 

a.  The  Noise  Compatibility  Program 
was  developed  in  accordance  with  the 
provisions  and  procedures  of  FAR  part 
150; 

b.  Program  measures  are  reasonably 
consistent  with  achieving  the  goals  of 
reducing  existing  noncompatible  land 
uses  around  the  airport  and  preventing 
the  introduction  of  additional 
noncompatible  land  uses; 

c.  Program  measures  would  not  create 
an  undue  burden  on  interstate  or  foreign 
commerce,  unjustly  discriminate  against 
types  or  classes  of  aeronautical  uses, 
violate  the  terms  of  airport  grant 
agreements,  or  intrude  into  areas 
preempted  by  the  Federal  government 
and; 

d.  Program  measures  relating  to  the 
use  of  flight  procedures  can  be 
implemented  within  the  period  covered 
by  the  program  without  derogating 
safety,  adversely  affecting  the  efficient 
use  and  management  of  navigable 
airspace  and  air  traffic  control 
responsibilities  of  the  Administrator 
prescribed  by  law. 

Specific  limitations  with  respect  to 
FAA's  approval  of  an  Airport  Noise 
Compatibility  Program  are  delineated  in 
FAR  part  150,  Section  150.5.  Approval 
is  not  a  determination  concerning  the 
acceptability  of  land  uses  under  federal, 
state  or  locaJ  law.  Approval  does  not,  by 
itself,  constitute  an  FAA 
implementation  action.  A  request  for 
federal  action  or  approval  to  implement 
specific  Noise  Compatibility  Measures 
may  be  required,  and  an  FAA  decision 
on  the  request  may  require  an 
environmental  assessment  of  the 
proposed  action.  Approval  does  not 
constitute  a  commitment  by  the  FAA  to 
financially  assist  in  the  implementation 
of  the  program  nor  a  determination  that 
all  measures  covered  by  the  program  are 
eligible  for  grant-in-aid  funding  from  the 
FAA  under  the  Airport  and  Airway 
Improvement  Act  of  1982,  as  amended. 
Where  federal  funding  is  sought, 
requests  for  project  grants  must  be 
submitted  to  the  FAA  Airports  Division 
Office  in  Hawthorne,  California. 

Kem  Coimty  submitted  to  the  FAA  on 
April  14,  1995.  the  Notice  Exposure 
Maps,  descriptions,  and  other 
documentation  produced  during  the 
Noise  Compatibility  Planning  study 
conducted  from  September  26,  1989 
through  November  11, 1996.  The 
Meadows  Field  Noise  Exposure  Maps 
were  determined  by  FAA  to  be  in 
compliance  vdth  applicable 
requirements  on  April  14,  1995.  Notice 
of  this  determination  was  published  in 
the  Fedeal  Register  on  May  9,  1995. 


The  Meadows  Field  study  contained  a 
proposed  Noise  Compatibility  Program 
comprised  of  actions  designed  for 
phased  implementation  by  airport 
management  and  adjacent  jurisdictions 
from  the  date  of  study  completion  to  or 
beyond,  the  year  1999.  It  was  requested 
that  the  FAA  evaluate  and  approve  this 
material  as  a  Noise  Compatibility 
Program  as  described  in  Section  104(b) 
of  the  Act.  The  FAA  began  its  review  of 
the  progtam  on  December  12.  1996  and 
was  required  by  a  provision  of  the  Act 
to  approve  or  disapprove  the  program 
within  180  days  (other  than  the  use  of 
new  flight  procedures  for  noise  control). 
The  Noise  Compatibility  Program  was 
approved  by  the  FAA  on  June  10,  1997. 
Failure  to  approve  x)r  disapprove  such 
program  within  the  180-day  period  shall 
be  deemed  an  approval  of  such  program. 

The  submitted  program  contained  1 1 
proposed  actions  for  noise  abatement 
and  mitigation  on  and  off  the  airport. 
The  FAA  completed  its  review  and 
determined  that  the  procedural  and 
substantive  requirements  of  the  Act  and 
FAR  Part  150  have  been  satisfied.  The 
overall  program,  therefore,  was 
approved  by  the  Associate 
Administrator  for  Airports  effective  Jxme 
10,  1997. 

Outright  approval  was  granted  for 
four  (4)  of  the  11  specific  program 
measures.  These  are:  Maintaining 
nighttime  turbojet  training  policies; 
amending  Metropolitan  Bakersfieid 
2010  General  Plan  to  reflect  noise 
compatibility  plan;  continuing 
complaint  response  program;  and 
develop,  adopt  and  apply  Meadows 
Field  Noise  Overlay  Zoning  District. 
One  (1)  measure  required  no  action  at 
this  time:  Raising  the  Runway  30L  and 
30R  departiu^  turn  minimum  altitudes. 
Four  (4)  measures  were  disapproved 
pending  submission  of  additional 
information  to  make  an  informed 
analysis:  Balancing  general  aviation 
aircraft  operations  on  parallel  runways; 
completing  acquisition  of  navigation 
and  noise  easements  in  Precision 
Instrument  Runway  Protection  Zone  for 
Runway  30R;  developing  a  program  to 
acquire  noise  impacted  residential 
properties  between  Norris  Road  and  the 
airport  boundary;  and  conducting 
periodic  aircraft  noise  measurements. 
Two  (2)  other  measures  were 
disapproved  for  purposes  of  FAR  part 
150:  Extension  of  Runway  12R-30L  and 
displacement  of  Runway  30L  landing 
threshold,  and  complete  acquisition  of 
Precision  Instrument  Runway  Protection 
Zone  for  Runway  12L.  Neither  the  NCP 
nor  the  NEM  indicate  any  noise  impacts 
within  the  CNEL  65  dB  noise  contour, 
except  for  may  be  one  residence  for  the 
5-year  time  frame  program. 


These  determinations  are  set  forth  in 
detail  in  a  Record  of  Approval  endorsed 
by  the  Associate  Administrator  for 
Airports  on  June  10,  1997.  The  Record 
of  Approval,  as  well  as  other  evaluation 
materials,  and  the  documents 
comprising  the  submittal,  are  available 
for  review  at  the  F.AA  office  listed  above 
and  at  the  administrative  offices  of 
Meadows  Field,  Bakersfieid,  California. 

Issued  in  Hawthorne,  California  on  June 
26,  1997. 

Herman  C.  Blia*, 

Manager,  Airports  Division.  AWP-600, 

Western-Pacific  Region. 

[FR  Doc.  97-18671  Filed  7-15-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee;  Transport  Airplane  and 
Engine  Issues — New  Task 

agency:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  new  task  assignment 
for  the  Aviation  Rulemaking  Advisory 
Committee. 

SUMMARY:  Notice  is  given  of  a  new  task 
assigned  to  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC),  Transport 
Airplane  and  Engine  Issues,  to 
recommend  disposition  of  public 
comments  made  to  Notice  of  Proposed 
Rulemaking  No.  96-6.  This  notice 
informs  the  public  of  the  activities  of 
ARAC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stewart  R.  Miller,  Manager,  Transport 
Standards  Staff,  ANM-110,  FAA, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service.  1601  Lind  Ave. 
SW.,  Renton,  WA  98055-^056, 
telephone  (206)  227-2190,  fax  (206) 
227-1320. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Federal  Aviation  Administration 
(FAA)  has  established  an  Aviation 
Rulemaking  Advisory  Committee  to 
provide  advice  and  cecommendations  to 
the  FAA  Administrator,  through  the 
Associate  Administrator  for  Regulations 
and  Certification,  on  the  full  range  of 
the  FAA's  rulemaking  activities  with 
respect  to  aviation-related  issues.  This 
includes  obtaining  advice  and 
recommendations  of  the  FAA's 
commitment  to  harmonize  its  Federal 
Aviation  Regulations  (FAR)  and 
practices  with  its  trading  partners  in 
Europe  and  Canada. 
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One  area  the  ARAC  deals  with  is 
Transport  Airplane  and  Engine  Issues. 
These  issues  involve  the  airworthiness 
standards  for  transport  category 
airplanes  in  14  CFR  Parts  25.  33.  and  35 
and  parallel  provisions  in  14  CFR  Parts 
121  and  135. 

The  Task 

This  notice  is  to  inform  the  public 
that  the  FAA  has  asked  ARAC  to 
provide  advice  and  recommendation  on 
the  following  harmonization  task: 

Within  six  (6)  months  of  publication 
of  this  notice,  recommend  disposition  of 
public  comments  made  to  Notice  of 
Proposed  Rulemaking  No.  96-6,  which 
proposes  to  amend  the  airworthiness 
standards  for  transport  category 
airplanes  to  harmonize  hydraulic 
systems  design  and  test  requirements 
with  standards  proposed  for  the 
European  Joint  Aviation  Requirements, 
and  to  proposed  Advisory  Circular 
25.1435-1. 

Contrary  to  the  usual  practice,  the 
FAA  has  not  asked  ARAC  as  part  of  this 
task  to  develop  a  final  draft  of  the  next 
action  (i.e.,  supplemental  notice,  final 
rule,  or  withdrawal);  rather,  ARAC 
should  provide  a  document  setting  forth 
the  rationale  for  the  recommended 
disposition  of  each  of  the  comments. 

ARAC  Acceptance  of  Task 

ARAC  has  accepted  the  task  and  has 
chosen  to  assign  it  to  the  Hydraulic 
Systems  Harmonization  Working  Group. 
The  working  group  will  serve  as  staff  to 
ARAC  to  assist  ARAC  in  the  analysis  of 
the  assigned  task.  Working  group 
recommendations  must  be  reviewed  and 
approved  by  ARAC.  If  ARAC  accepts  the 
working  group's  recommendation,  it 
forwards  them  to  the  FAA  as  ARAC 
recommendations. 

Working  Group  Reports  to  ARAC 

The  Hydraulic  Systems 
Harmonization  Working  Group  is 
expected  to  comply  with  the  procedures 
adopted  by  ARAC.  As  part  of  the 
procedures,  the  working  group  is 
expected  to: 

1.  Recommend  a  work  plan  for 
completion  of  the  task,  including 
rationale,  for  consideration  at  the 
meeting  of  the  ARAC  to  consider 
Transport  Airplane  and  Engine  Issues 
held  following  publication  of  this 
notice. 

2.  Provide  a  status  report  at  each 
meeting  of  ARAC  held  to  consider 
transport  eurplane  and  engine  issues. 

Participation  in  the  Working  Group 

The  Hydraulic  Systems 
Harmonization  Working  Group  is 
composed  of  experts  from  those 


organizations  having  an  interest  in  the 
assigned  task.  A  working  group  member 
need  not  be  a  representative  of  a 
member  of  the  full  committee. 

The  Secretary  of  Transportation  has 
determined  that  the  formation  and  use 
of  the  ARAC  are  necessary  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
FAA  by  law.  Meetings  of  the  ARAC  will 
be  open  to  the  public  except  as . 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

Meetings  of  the  working  group  will 
not  be  open  to  the  public,  except  to  the 
extent  that  individuals  with  an  interest 
and  expertise  are  selected  to  participate. 
No  public  announcement  of  working 
group  meetings  will  5e  made. 

Issued  in  Washington,  DC.  on  July  9. 1997. 
foaeph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
[PR  Doc.  97-18668  Filed  7-15-97;  8:45  ami 
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DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting  on  Transport 
Airplane  Engine  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DQf. 

ACTKM:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  aviation 
Rulemaking  Advisory  Committee 
(ARAC)  to  discuss  transport  airplane 
and  engine  (TAE)  issues. 

DATES:  The  meeting  is  scheduled  for 
July  29  and  30. 1997  beginning  at  8:30 
a.m.  on  July  29.  Arrange  for  oral 
presentations  by  July  22,  1997. 

ADDRESSES:  Boeing  Commercial 
Airplane  Group,  535  Garden  Avenue,  N. 
(10-16  Bldg.),  Conference  Room  11C4  or 
12C4,  Seattle.  WA  98124. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Smith,  Office  of  Rulemaking, 
ARM-209,  FAA,  800  Independence 
Avenue.  SW.  Washington,  DC  20591. 
Telephone  (202)  267-9682. 

SUPPLEMENTARY  INFORMATION:  Plirsuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463;  5  U.S.C.  App  H),  notice  is  given  of 
an  ARAC  meeting  to  be  held  July  29-30. 
1997  at  Boeing  Commercial  Airplane 
Group,  535  Garden  Avenue  N.  (10-16 
Bldg.).  Conference  Room  11C4  or  12C4, 
Seattle,  WA  98124. 
The  agenda  will  include: 


Tuesday,  July  29.  1997 

•  Opening  Remarks. 

•  FAA  Report. 

•  Joint  Aviation  Authorities  OAA) 
Report 

•  Transport  Canada  Report. 

•  Executive  Committee  (EXCOM) 
Meeting  Report. 

•  FAA/JAA  Aimual  Harmonization 
Meeting  Report. 

•  Action  Item  Reports. 

•  Issues  List  and  Tasking  Chart.' 

•  Uncontained  Engine  Failure. 

•  FAA  Icing  Plan. 

•  Flight  Test  Guide  Status  Report. 

•  Flight  Test  Harmonization  Working 
Group  (HWG)  Report. 

•  Engine  HWG  Report. 

•  Powerplant  Installation  HWG 
Report. 

•  Systems  Design  and  analysis  HWG 
Report. 

Wednesday,  July  30, 1997 

•  Electromagnetic  Effects  HWG 
Report. 

•  Loads  &  Dynamics  HG  Report  and 
Vote. 

•  General  Structures  HWG  Report. 

•  Breaking  Systems  HWG  Report. 

•  Airworthiness  Assurance  HWG 
Report. 

•  Hydraulic  Test  HWG  Report. 

•  Open  Agenda. 

•  Review  Action  Items. 

•  Review  Future  Meeting  Schedule 
and  Set  Next  Meeting. 

Attendance  is  open  to  the  public,  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  by 
July  22,  1997  to  present  oral  statements 
at  the  meeting.  Written  statements  may 
be  presented  to  the  Committee  at  any 
time  by  providing  25  copies  to  the 
Assistant  Executive  Director  for 
Transport  Airplane  and  Engine  issues  or 
by  providing  copies  at  the  meeting.  In 
addition,  sign  and  oral  interpretation  as 
well  as  a  listening  device,  can  he  made 
available  if  requested  10  calendar  days 
before  the  meeting.  Arrangements  may 
be  made  by  contacting  the  person  listed 
under  the  heading  FOR  FURTHER 
INFOfttlATION  CONTACT. 

Issued  in  Washington.  DC  on  July  9. 1997. 
Joseph  A.  Hawkins, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 

[PR  Doc.  97-18670  Filed  7-15-97;  8:45  am] 
BILLING  CODE  4»10-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  to  Rule  on  Application 
to  Use  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Columbia 
Metropolitan  Airport,  Coiuntbia,  South 
Carolina 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  conmient  on  the 
application  to  use  the  revenue  from  a 
PFC  at  Columbia  Metropolitan  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Tide  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  15,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  AUanta  Airports  District  Office. 
Campus  Building.  1701  Columbia 
Avenue.  Suite  2-260,  Atlanta.  GA 
30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to:  Mr.  Robert  H. 
Waddle,  Executive  Director,  Richland- 
Lexington  Airport  Commission,  Post 
Office  Box  280037,  Columbia,  South 
Carolina  29228-0037. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Richland- 
Lexington  Airport  Commission  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Southern  Region,  AUanta  Airports 
District  Office,  Mr.  E.G.  Huimicutt, 
Program  Manager,  1701  Columbia 
Avenue,  Suite  2-260,  Atianta,  GA 
30337-2747.  The  application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
conmient  on  the  application  to  use  the 
revenue  from  a  PFC  at  Columbia 
Metropolitan  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
K  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  July  7,  1997.  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Richland-Lexington  Airport 


Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
October  23,  1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
November  1,  1993. 

Proposed  charge  expiration  date: 
September  1,  2008. 

Total  estimated  PFC  revenue: 
$587,186. 

Application  number:  97-02-U-OO- 
CAE. 

Brief  description  of  proposed 
project!  s):  Runway /Taxi  way  Overlay. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled 
operations  by  Air  Taxi/Commercial 
Operators  filing  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
the  Richland-Lexington  Airport 
Commission. 

Issued  in  Atlanta,  Georgia  on  July  7, 1997. 
Dell  T.  Jemigan. 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

(FR  Doc.  97-18669  Filed  7-1S-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Prince  George's  County,  Maryland 

AGENCY:  Federal  Highway 
Administi«tion  (FHWA),  DOT. 
ACTKM:  Notice  of  intent. 

summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  multi-modal 
project  in  Prince  George's  County. 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Renee  Sigel.  Plaiming,  Research,  and 
Environment  Team  Leader,  Federal 
Highway  Administration.  The  Rotunda 
Suite  220,  711  West  40th  Stieei, 
Baltimore,  Maryland  21211.  Telephone: 
(410) 962-4440. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Maryland  State  Highway 
Administration,  will  prepare  a  first  tier 


envirorunental  impact  statement  (EIS) 
on  proposed  corridors  and 
transportation  modes  to  improve  US  301 
through  Prince  George's  County.  The 
proposed  corridor  extends  from  the  MD 
5  interchange  at  T.B.  to  US  50 
(approximately  21.3  miles/34.3  km). 

Existing  ana  projected  grov«rth  in 
population  and  development  is  creating 
traffic  congestion  in  southern  Maryland 
along  existing  US  301  between  US  50 
and  MD  5.  The  local  roadway  network 
will  reach  capacity  and  will  be  unable 
to  accommodate  this  increased  travel 
demand.  Improvements  within  the 
corridor  will  address  safety  problems 
and  accommodate  existing  and 
projected  travel  demand. 

The  corridor  to  be  studied  in  the  first 
tier  EIS  includes  and  is  adjacent  to 
existing  US  301.  The  modes  include: 
fully  controlled  access  highway, 
transportation  systems  management 
(TSM),  and  bus  service. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  local 
agencies,  private  organizations,  and 
citizens  who  have  previously  expressed 
or  are  known  to  have  an  interest  in  this 
project.  A  Public  Hearing  is  tentatively 
scheduled  for  the  Fall  of  1997.  The  Draft 
EIS  will  be  available  for  public  and 
agency  review  and  comment  prior  to  a 
Public  Hearing.  Public  notice  will  be 
given  of  the  availability  of  the  E>raft  EIS 
for  review  and  of  the  time  and  place  of 
this  hearing. 

Project  scoping  was  initiated  through 
formation  of  the  US  301  Task  Force, 
which  included  representatives  of 
Federal,  State  and  Local  governments, 
elected  officials,  loceil  area  civic, 
environmental  and  business  leaders, 
and  concerned  citizens.  A  series  of  Task 
Force  Information  Workshops  and 
Public  Hearings  were  held  on  June  17, 
June  19.  and  July  9,  1996.  in  Bowie, 
Waldorf  and  Upper  Marlboro, 
respectively.  At  the  meetings,  the 
history  and  the  goals  of  the  US  301  Task 
Force  were  reviewed  The  Task  Force's 
preliminary  recommendations  were 
presented  and  consisted  of  the 
integration  of  new  local  land  use 
policies,  transportation  demand 
strategies,  transit  options,  and  highway 
improvements. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning 
these  proposed  actions  and  EIS  should 
be  directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205.  Highway  Research, 
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Planning  and  Construction.  The  regulation 
implementing  Executive  Order  12372 
regarding  intergovemment  consultation  of 
Federal  programs  and  activities  apply  to  this 
program). 

Issued  on;  July  9, 1997. 
Renee  Sigel, 

Planning,  Research  and  Environment  Team 
Leader.  Baltimore.  Maryland. 
[FR  Doc.  97-18638  Filed  7-15-97;  8:45  ami 

BILLING  CODE  4910-23-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ex  Parte  No.  558] 

Railroad  Cost  of  Capital— 1996 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  decision. 

SUMMARY:  On  July  16,  1997.  the  Board 
served  a  decision  to  update  its  estimate 
of  the  railroad  industry's  cost  of  capital 
for  1996.  The  composite  cost  of  capital 
rate  for  1996  is  found  to  be  11.9%, 
based  on  a  current  cost  of  debt  of  7.4%; 
a  cost  of  common  equity  capital  of 
13.9%;  a  cost  of  preferred  equity  capital 
of  2.3%;  and  a  28.0%  debt,  70.7% 
common  equity,  1.3%  preferred  equity 
capital  structure  mix.  The  cost  of  capital 
finding  made  in  this  proceeding  will  be 
used  in  a  variety  of  Board  proceedings. 
EFFECTIVE  DATE:  This  action  is  effective 
July  16,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  |.  Blistein.  (202)  565-1529. 
(TDD  for  the  hearing  impaired:  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION:  The  COSt 
of  capital  finding  in  this  decision  shall 
be  used  to  evaluate  the  adequacy  of 
railroad  revenues  for  1996  under  the 
standards  and  procedures  promulgated 
in  Standards  for  Railroad  Revenue 
Adequacy.  3  I.C.C.2d  261  (1986).  This 
finding  may  also  be  used  in  other  Board 
proceedings  involving,  for  example,  the 
prescription  of  maximum  reasonable 
rate  levels  and  proposed  abandonments 
of  rail  lines.  Additional  information  is 
contained  in  the  Board's  decision.  To 
obtain  a  copy  of  the  full  decision,  write 
to,  call,  or  pick  up  in  person  from:  CXI! 
NEWS  &  DATA,  INC.,  Room  210,  1925 
K  Street,  N.W.,  Washington,  EX:  20423. 
Telephone:  (202)  289-4357.  [Assistance 
for  the  hearing  impaired  is  available 
through  TDD  services  (202)  565-1695.) 

Environmental  and  Energy 
Considerations 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 


Regulatory  Flexibility  Analysis 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  in  this 
proceeding  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  purpose 
and  effect  of  this  action  are  to  update 
the  aimual  railroad  industry  cost  of 
capital  finding  by  the  Board.  No  new 
reporting  or  other  regulatory 
requirements  are  imposed,  directly  or 
indirectly,  on  small  entities. 

Authority:  49  U.S.C.  10704(a). 

Decided:  July  2, 1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  97-18544  Filed  7-15-97;  8:45  am) 

BILUNG  COOE  4915-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33387] 

Southern  Electric  Railroad  Company- 
Construction  and  Operation 
Exemption— West  Jefferson,  AL 

AGENCY:  Surface  Transportation  Board. 
ACTKM:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  conditionally  exempts  from  the 
requirements  of  49  U.S.C.  10901  the 
construction  and  operation  of  4.5  miles 
of  railroad  beginning  near  milepost  821, 
on  the  Norfolk  Southern  (NS)  main  line, 
located  near  the  intersection  of  U.S. 
Highway  78  and  Jefferson  County  Road 
No.  45  near  West  Jefferson,  Jefferson 
County,  AL  and  connecting  with  the 
industry  track  facilities  of  the  James  H. 
Miller,  Jr.  Steam  Electric  Generating 
Plant  located  near  the  south  bank  of  the 
Locust  Forjt  of  the  Black  Warrior  River, 
approximately  20  miles  northwest  of 
Birmingham,  AL.  The  grant  is  subject  to 
our  fiulher  consideration  of  the 
anticipated  environmental  impacts  of 
the  proposal. 

DATES:  The  exemption  will  be  effective, 
if  appropriate,  following  completion  of 
the  environmental  review  process  and 
issuance  of  a  further  decision 
addressing  the  environmental  impacts. 
Petitions  to  reopen  must  be  filed  by 
August  5,  1997. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  33387  must  be  filed  with  the 
Surface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Sti^et.  N.W.,  Washington  DC  20423- 
0001;  in  addition  a  copy  of  all  pleadings 
must  be  served  on  petitioner's 


representative:  John  R.  Molm.  Troutman 
Sanders  LLP.  1300  Eye  St.,  N.W.,  Suite 
500  East.  Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  impaired  (202) 
565-1695.) 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call 
or  pick  up  in  person  from:  DC  NEWS  & 
DATA,  INC.,  1925  K  SU^et,  N.W.,  Suite 
210,  Washington,  DC  20006.  Telephone: 
(202)  289-4357.  [Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  (202)  565-1695.) 

Decided:  )uly  1.  1997. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Owen. 
Vernon  A.  Williams. 
Secretary. 

[FR  Doc.  97-18545  Filed  7-15-97;  8:45  am) 
BILLMG  CODE  491&-00-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1000 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conmients. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
1000,  Ownership  Certificate. 
DATES:  Written  comments  should  be 
received  on  or  before  September  15, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Ownership  Certificate. 
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OMB  Number:  1545-0054. 

Form  Number:  1000. 

Abstract:  Form  1000  is  used  by 
citizens,  resident  individuals, 
fiduciaries,  partnerships  and 
nonresident  partnerships  in  connection 
with  interest  on  bonds  of  a  domestic, 
resident  foreign,  or  nonresident  foreign 
corporation  containing  a  tax-free 
covenant  and  issued  before  January  1 , 
1934.  IRS  uses  the  information  to  verify 
that  the  correct  amoimt  of  tax  was 
withheld. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,500. 

Estimated  Time  Per  Respondent:  3  hr., 
10  min. 

Estimated  Total  Annual  Burden 
Hours:  4,740. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  )uly  9, 1997. 
Garrick  R.  Shear, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  97-18751  Filed  7-15-97;  8:45  am] 

BILUNG  COOE  4830-01 -U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  990-PF  and  4720 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1 995 , 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
990-PF,  Return  of  Private  Foundation  or 
Section  4947(a)(1)  Nonexempt 
Charitable  Trust  Treated  as  a  Private 
Foundation,  and  Form  4720,  Return  of 
Certain  Excise  Taxes  on  Charities  and 
Other  Persons  Under  Chapters  41  and 
42  of  the  Internal  Revenue  Code. 
DATES:  Written  comments  should  be 
received  on  or  before  September  15, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Return  of  Private  Foundation  or 
Section  4947(a)(1)  Nonexempt 
Charitable  Trust  Treated  as  a  Private 
Foundation  (Form  990-PF)  and  Return 
of  Certain  Excise  Taxes  on  Charities  and 
Other  Persons  Under  Chapters  41  and 
42  of  the  Internal  Revenue  Code  (Form 
4720). 

OI^  Number:  1545-0052. 

Form  Number:  990-PF  and  4720. 

Abstract:  Internal  Revenue  Code 
section  6033  requires  all  private 
foundations,  including  section 
4947(a)(1)  trusts  treated  as  private 
foundations,  to  file  an  annual 


information  return.  Section  53.4940- 
1(a)  of  the  Income  Tax  Regulations 
requires  that  the  tax  on  net  investment 
income  be  reported  on  the  return  filed 
under  section  6033.  Form  990-PF  is 
used  for  this  purpose.  Section  6011 
requires  a  report  of  taxes  under  Chapter 
42  of  the  Code  for  prohibited  acts  by 
private  foundations  and  certain  related 
parties.  Form  4720  is  used  by 
foundations  and/or  related  persons  to 
report  prohibited  activities  in  detail  and 
pay  the  tax  on  them. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Affected  Public:  Non-profit 
institutions. 

Estimated  Number  of  Respondents: 
50,762. 

Estimated  Time  Per  Respondent:  195 
hr.,  1  min. 

Estimated  Total  Annual  Burden 
Hours:  9.898,977. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nmnber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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Approved:  July  8.  1997. 
Garrick  R.  Shear, 
ms  Reports  Clearance  Officer. 
|FR  Doc.  97-18752  Filed  7-15-97;  8:45  am] 
WUJNQ  CODE  4S30-01-U 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  940  and  940-PR 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury- 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reducdon  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  die  IRS  is 
soliciting  comments  concerning  Form 
940,  tmplover's  Annual  Federal 
Unemployment  (FUTA)  Tax  Return,  and 
Form  940-PR,  Planilla  Para  La 
Declaracion  .A^nual  Del  Patrono — La 
Contribucion  Federal  Para  El  Desempleo 
(FUTA). 

DATES:  Written  comments  should  be 
received  on  or  before  September  15, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitudon 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Consdtution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Return 
(Form  940)  and  Planilla  Para  La 
Declaracion  Anual  Del  Patrono — La 
Contribucion  Federal  Para  El  Desempleo 
(FUTA)  (Form  940-PR). 

OMB  Number:  1545-0028. 

Form  Number:  940  and  940-PR. 

Abstract:  Internal  Revenue  Code 
section  3301  imposes  a  tax  on 
employers  based  on  the  first  $7,000  of 
taxable  annual  wages  paid  to  each 
employee.  The  tax  is  computed  and 
reported  on  Forms  940  and  940-PR 
(Puerto  Rico  employers  only).  IRS  uses 
the  information  on  Forms  940  and  940- 


FR  to  ensure  that  employers  have 
reported  and  figured  the  correct  FUTA 
wages  and  tax. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals  or 
households,  and  farms. 

Estimated  Number  of  Respondents: 
1.367,000. 

Estimated  Time  Per  Respondent:  12 
hr.,  54  min. 

Estimated  Total  Annual  Burden 
Hours.- 17,209,622. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  8,  1997. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  97-18753  Filed  7-15-97;  8.45  am) 
BILUNQ  CODE  4«30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8830 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  die  IRS  is 
soliciting  comments  concerning  Form 
8830,  Enhanced  Oil  Recovery  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  September  15, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Enhanced  Oil  Recovery  Credit. 

OMB  Number:  1545-1282. 

Form  Number:  8830. 

Abstract:  Internal  Revenue  Code 
section  43  allows  taxpayers  to  elect  a  tax 
credit  of  15%  of  the  qualified  oil 
recovery  costs  paid  or  incurred  during 
the  year.  The  credit  is  phased  out  as  the 
reference  price  of  crude  oil  for  the  prior 
year  exceeds  S28  per  barrel.  Form  8830 
is  used  by  taxpayers  to  compute  the 
credit. 

Current  Actions:  Line  6(c)  (Adoption 
Credit)  was  added  to  the  form  effective 
for  tax  years  beginning  after  December 
31 ,  1996.  The  adoption  credit  will 
become  part  of  the  computation  of  the 
tax  liability  limitation  on  the  enhanced 
oil  recovery  credit. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Time  Per  Respondent:  7  hr., 
52  min. 
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Estimated  Total  Annual  Burden 
Hours:  78,700. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collecticn  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

REQUEST  FOR  COMMENTS 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  {igency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  luly  8,  1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-18754  Filed  7-15-97;  8:45  am] 
BILUNG  CODE  4«3(M)1-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5500-EZ 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currendy,  the  IRS  is 
soliciting  comments  concerning  Form 
5500-EZ.  Annual  Return  of  One- 
Participant  (Owners  and  Their  Spouses) 
Retirement  Plan. 

DATES:  Written  comments  should  be 
received  on  or  before  September  15, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson, 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 

SUPPLEMENTARY  INFORMATION: 

Title:  Annual  Retiim  of  One- 
Participant  (Owners  and  Their  Spouses) 
Retirement  Plan. 

OMB  Number:  1545-0956. 

Form  Number:  5500-EZ. 

Abstract:  Form  5500-EZ  is  an  annual 
return  filed  by  a  one-participant  or  one- 
participant  and  spouse  pension  plan. 
The  IRS  uses  this  data  to  determine  if 
the  plan  appears  to  be  operating 
properly  as  required  under  the  Internal 
Revenue  Code  or  whether  the  plan 
should  be  audited. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  and  farms. 

Estimated  Number  of  Respondents: 
193,299. 

Estimated  Time  Per  Respondent:  15 
hr.,  41  min. 

Estimated  Total  Annual  Burden 
Hours;  3,032,861. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  Internal 
Revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  8,  1997. 
Garrick  R.  Shear. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  97-18755  Filed  7-15-97;  8:45  am) 
BILUNQ  CODE  4«30-01-U 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8844 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currendy,  die  IRS  is 
soliciting  comments  concerning  Form 
8844,  Empowerment  Zone  Employment 
Credit. 

DATES:  Written  comments  should  be 
received  on  or  before  September  15, 
1997  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Garrick  R.  Shear,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  N'W.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Martha  R.  Brinson. 
(202)  622-3869,  Internal  Revenue 
Service,  room  5571,  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
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SUPPLEMENTARY  INFORMATION: 

Title:  Empowerment  Zone 
Employment  Credit. 

OMB  Number:  1545-1444. 

Form  Number:  8844. 

Abstract:  Employers  who  hire 
employees  who  live  and  work  in  one  of 
the  9  designated  empowerment  zones 
can  receive  a  tax  credit  for  the  first 
$15,000  of  wages  paid  to  each 
employee.  The  credit  is  applicable  from 
the  date  of  designation  through  the  year 
2004. 

Current  Actions:  Line  12c  (Adoption 
Credit)  was  added  to  the  form  effective 
for  tax  years  beginning  after  December 
31.  1996.  The  adoption  credit  will 
become  part  of  the  computation  of  the 
tax  liability  limitation  on  the 
empowerment  zone  employment  credit. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  individuals  or 
households,  farms,  and  non-profit 
institutions. 

Estimated  Number  of  Respondents: 
30,000. 

Estimated  Time  Per  Respondent:  11 
hr.,  46  min. 

Estimated  Total  Annual  Burden 
Hours:  352,800. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on;  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Approved:  July  8,  1997. 
Garrick  R.  Shear, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  97-18756  Filed  7-15-97;  8:45  ami 

ULUNQ  CODE  4a30-01-U 


DEPARTME^fr  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-16;  OTS  Nos.  H-2269  and  5061] 

Bayonne  Bankshares,  M.H.C., 
Bayonne.  New  Jersey;  Approval  of 
Conversion  Application 

Notice  is  hereby  given  that  on  July  2. 
1997.  the  Director.  Corporate  Activities. 
Office  of  Thrift  Supervision,  or  her 
designee,  acting  pursuant  to  delegated 
authority,  approved  the  application  of 
Bayonne  Bankshares,  M.H.C.,  Bayonne, 
New  Jersey,  to  convert  to  the  stock  form 
of  organization.  Copies  of  the 
application  are  available  for  inspection 
at  the  Dissemination  Branch,  Office  of 
Thrift  Supervision,  1700  G  Street,  N.W., 
Washington,  D.C.  20552,  and  the 
Northeast  Regional  Office,  Office  of 
Thrift  Supervision,  10  Exchange  Place, 
18th  Floor,  Jersey  City,  New  Jersey 
07302. 

Dated:  July  11,1997. 
By  the  Office  of  Thrift  Supervision. 
Nadine  Y.  Washington, 

Corporate  Secretary. 

(FR  Doc.  97-18689  Filed  7-15-97;  8:45  am] 

WUJNQ  COOE  S720-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

OMB  Control  No.  2900-0438;  Proposed 
Information  Collection  Activity: 
Proposed  Collection;  Comment 
Request;  Reinstatement 

AGENCY:  Office  of  Management, 
Department  of  Veterans  Affairs. 
ACnON:  Notice. 

SliMMARY:  The  Office  of  Management, 
Department  of  Veterans  Affairs,  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  Federal  agencies  are 
required  to  publish  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  reinstatement, 
without  change,  of  a  previously 


approved  collection  for  which  approval 
has  expired,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
requirements  relating  to  the  release  of 
names  and  addresses  to  nonprofit 
organizations. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  September  15. 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Dolly 
V.  Jackson.  Office  of  Management 
(045A4).  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  Please  refer  to 
"OMB  Control  No.  2900-0438"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dolly  V.  Jackson  at  (202)  273-8022. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C. 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  comments  are 
invited  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  functions, 
including  whether  the  information  will 
have  practical  utility;  (2)  the  accuracy  of 
the  burden  estimate  of  the  proposed 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  38  CFR  1.519(a)  Lists  of  Names 
and  Addresses. 

OMB  Control  Number:  2900-0438. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

/\bstn3ct;  Title  38,  U.S.C,  5701(f)(1) 
authorizes  the  VA  to  disclose  mailing 
lists  of  veterans  and  their  dependents  to 
nonprofit  organizations,  but  only  for 
certain  specific  and  narrow  purposes. 
Criminal  penalties  are  provided  for 
improper  use  of  the  list  by  the 
organization  in  violation  of  subsection 
(f)  limitations.  The  information 
collection  in  this  regulation  ensures  that 
any  disclosure  of  a  list  under  this 
subsection  is  authorized  by  law.  The  VA 
must  ascertain  that  the  appliccmt  is  a 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0110] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  August  15,  1997. 

FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs.  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0110"  in  any 
correspondence. 


SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Assumption 
Approval  and/or  Release  from  Personal 
Liability  to  the  Government  on  a  Home 
Loan,  VA  Form  26-6381. 

OMB  Control  Number:  2900-01 10. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  is  completed  by 
veterans  who  are  selling  their  homes  by 
assumption  rather  than  requiring 
purchasers  to  obtain  their  own  financing 
to  pay  off  the  loan.  The  information 
furnished  is  essential  to  determinations 
for  assumption  approval,  release  of 
liability,  and  substitution  of  entitlement. 

Title  38,  U.S.C,  Section  3713(a) 
provides  that  when  a  veteran  disposes 
of  his  or  her  interest  in  the  property 
securing  the  loan,  the  VA  may.  upon 
request,  release  the  original  veteran- 
borrower  from  personal  liability  to  the 
Government  only  if  three  requirements 
are  fulfilled.  First,  the  loan  must  be 
current.  Second,  the  purchaser  must 
assume  all  of  the  veteran's  liability  to 
the  Government  and  the  mortgage 
holder  on  the  guaranteed  loan.  Third, 
the  purchaser  must  qualify  from  a  credit 
and  income  standpoint,  to  the  same 
extent  as  if  he  or  she  was  a  veteran 
applying  for  a  VA-guaranteed  loan  in 
the  same  amount  as  the  loan  being 
assumed. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  conunents  on  this  collection 
of  information  was  published  on 
December  30,  1996  at  page  68819. 

Affected  Public:  Individuals  or 
households,  and  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  790  hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
4,740. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503, 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0110"  in  any 
correspondence. 

Dated:  June  25,  1997. 


By  direction  of  the  Secretary. 
Donald  L.  Neiison, 

Director.  Information  Management  Service. 
IFR  Doc.  97-18634  Filed  7-15-97;  8:45  am) 
BILUNO  COOE  8320-01-P 
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nonprofit  organization  and  intends  to 
use  the  list  for  a  proper  purpose;  if  not. 
Title  38,  U.S.C,  5701(a)  prohibits 
disclosure.  The  additional  information 
collection  (specific  geographic 
locations,  point  of  contact,  type  of 
output  and  signature  of  organization 
head)  is  necessary  to  ensure  timely  and 
accurate  processing  of  each  application. 
Failure  to  obtain  this  information  will 
prevent  the  Department  from  fulfilling 
its  statutory  obligations. 

Affected  Public:  Not-for-profit 
institutions,  and  State,  Local  or  Tribal 
Government. 

Estimated  Annual  Burden:  110  hours. 

Estimated  Average  Burden  Per 
Respondent:  60  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
110. 

Dated:  June  25, 1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neiison, 

Director,  Information  Management  Service. 
[FR  Doc.  97-18637  Filed  7-15-97;  8:45  am] 

BtLUNG  COOE  8320-01-P 


[OMB  Control  No.  2900-007S] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Office  of  Management, 
Department  of  Veterans  Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.],  this  notice 
announces  that  the  Office  of 
Management.  Department  of  Veterans 
Affairs,  has  submitted  the  collection  of 
information  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
PRA  submission  describes  the  nature  of 
the  information  collection  and  its 
expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  August  15.  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor, 
Information  Management  Service 
(045A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0078"  in  any 
correspondence. 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  to  Correspondent  for 
Identifying  Information,  VA  Form  Letter 
70-2. 

OMB  Control  Number:  2900-0078. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  The  form  letter  is  used  to 
obtain  additional  information  from  a 
correspondent  when  the  incoming 
correspondence  does  not  provide 
sufficient  information  to  identify  a 
specific  veteran.  Failure  to  obtain  this 
information  may  prevent  VA  from 
taking  action  on  the  correspondence. 
VA  personnel  use  the  information  to 
identify  a  specific  veteran,  determine 
the  location  of  a  specific  file,  and  to 
accomplish  the  action  requested  by  the 
cc        >ondent  such  as,  process  a  beneft 
clfa.n.     -  file  material  in  an  individual's 
claims  folder.  Completion  of  VA  Form 
Letter  /0-2  is  voluntary  and  failure  to 
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furnish  the  requested  information  has 
no  adverse  effect  on  either  the  veteran 
or  the  correspondent. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
December  30,  1996  at  page  68818. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,750 
hours. 

Estimated  Average  Burden  Per 
Respondent:  5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
45,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VAs  0MB  Desk  Officer,  Allison  Eydt. 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0078"  in  any 
correspondence. 

Dated:  June  25,  1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(PR  Doc.  97-18635  Filed  7-15-97;  8:45  am) 
MLUNG  COOE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0025] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Office  of  Management, 
Department  of  Veterans  Affairs. 
ACnON:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  use.  3501  et  seq.],  this  notice 
announces  that  the  Office  of 
Management,  Department  of  Veterans 
Affairs,  has  submitted  the  collection  of 
information  abstracted  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 


PRA  submission  describes  the  nature  of 
the  information'coUection  and  its 
expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  August  15. 1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Ron  Taylor. 
Information  Management  Service 
(045  A4),  Department  of  Veterans 
Affairs,  810  Vermont  Avenue.  NW, 
Washington.  DC  20420.  (202)  273-8015 
or  FAX  (202)  273-5981.  Please  refer  to 
"OMB  Control  No.  2900-0025"  in  any 
correspondence. 

SUPPLEMENTARY  INFORMATION: 

Title:  Request  for  Consent  to  Release 
of  Information.  VA  Form  3288. 

OMB  Control  Number:  2900-0025. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  Veterans  and  their 
beneficiaries  regularly  request  that 
copies  of  documents  or  information 
contained  in  their  benefits  or  medical 
records  be  released  to  third  parties,  such 
as  insurance  companies,  physicians  and 
other  individuals.  The  Privacy  Act  of 
1974  (5  U.S.C.  552a)  and  the  VA's 
confidentiality  statue  (38  U.S.C.  5701) 
as  implemented  by  38  CFR  1.526(a)  and 
38  CFR  1.576(b)  require  individuals  to 
provide  written  consent  before 
documents  or  information  can  be 
disclosed  to  third  parties  not  allowed  to 
receive  records  or  information  under 
any  other  provision  of  law.  i.e.,  routine 
use  of  a  record  in  a  system  of  records. 

VA  Form  3288  is  completed  by 
veterans  or  beneficiaries  to  provide  the 
VA  with  a  written  consent  to  release 
records  or  information.  Use  of  the  form 
ensures  an  individual  gives  an  informed 
written  consent  for  the  release  of 
records  or  information  about  himself/ 
herself  that  is  consistent  with  the 
statutory  requirements  of  the  Privacy 
Act  of  1974  and  the  VA's  confidentiality 
statute. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Feder^  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 


of  information  was  published  on 
December  30,  1996  at  page  68818. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  18,875 
hours. 

Estimated  Average  Burden  Per 
Respondent:  7.5  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
151,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  Allison  Eydt, 
OMB  Human  Resources  and  Housing 
Branch,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503, 
(202)  395-4650.  Please  refer  to  "OMB 
Control  No.  2900-0025"  in  any 
correspondence. 

Dated:  June  25,  1997. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  97-18636  Filed  7-15-97;  8;45  ami 
BILUNG  COOE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Notice  of  Charter  Renewals 

This  gives  notice  under  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463)  of  October  6,  1972,  that  the 
Department  of  Veterans  Affairs  has 
renewed  the  following  four  charters: 
Medical  Research  Service  Merit  Review 

Committee 
Research  and  Development  Cooperative 

Studies  Evaluation  Committee 
Rehabilitation  Research  and 

Development  Service  Scientific  Merit 

Review  Board 
Scientific  Review  and  Evaluation  Board 

for  Health  Services  Research  and 

Development  Service 

The  charters  have  been  renewed  for  a 
2 -year  period  beginning  June  5,  1997, 
through  June  5, 1999. 

Dated:  June  24,  1997. 

By  direction  of  the  Secretary. 
Heyward  Bannister. 
Committee  Management  Officer. 
(FR  Doc.  97-18633  Filed  7-15-97;  8:45  am] 
BILUNG  COOE  B32(M)1-M 
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DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 
32  CFR  Part  286 

PoD  5400.7-R] 
RIN  0790-AG 

DoD  Freedom  of  Information  Act 
Program  Regulation 

Correction 

In  rule  document  97-16742  beginning 
on  page  35351  in  the  issue  of  Tuesday, 
July  1, 1997,  make  the  following 
corrections: 

§286.4    [Corrected] 

l.(a)  On  page  35353,  in  the  second 
column.  §  286.4  (b),  in  the  second  line 
"Dense"  should  read  "Defense". 

(b)  On  page  35354.  in  the  third 
column,  §  286.4  (h)(1),  in  lines  17  and 
18.  "are  to  obligated"  should  read  "are 
not  obligated". 

(c)  On  page  35355,  in  the  first  column, 
§  286.4  (h)(5),  in  the  first  line 
"precious"  should  read  "previous". 

(d)  On  page  35356,  in  the  third 
column.  §  286.4  (n)(2),  in  the  first  and 
second  lines  "record  'unclassified'" 
shoidd  read  "record  is  'unclassified'". 


f  286.12    [Corrected] 

2.  On  page  35358,  in  the  second 
column: 

(a)  §§  286.4  (a)(1),  in  the  first  line,  "if' 
should  read  'of. 

(b)  §§  286.4  (a)(2),  in  the  third  line, 
"it"  should  read  "if. 

f  286.28    [Corrected] 

3.  On  page  35369,  in  the  first  column, 
§268.28(d)(3)(i)(A),  in  the  fifth  line  from 
the  bottom,  "state"  should  read 
"stated". 

BILLING  COOE  1S06-01-O 

FEDERAL  MARITIME  COMMISSION 
Notice  of  AgrBement(8)  Filed 

Correction 

In  notice  document  97-17482 
appearing  on  page  36067  in  the  issue  of 
Thursday,  July  3,  1997,  make  the 
following  correction: 

On  page  36067,  in  the  first  column, 
the  authorizing  signature  should  read: 
Joseph  C  Polking. 
Secretary. 

BILUNG  COOE  1S06-01.O 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  Inc.  Special  Committee  187; 
Mode  Select  Beacon  and  Data  Link 
System 

Correction 

In  notice  document  97-17908 
appearing  on  page  36867  in  the  issue  of 


Wednesday,  July  9,  1997,  make  the 
following  correction: 

On  page  36867,  in  the  first  column, 
the  authorizing  signature  should  read: 
lanice  L.  Peters. 
Designated  Official. 

BtUJNQ  COOE  150fr«1-O 

DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 
26  CFR  Parts  1  and  301 

[REG-2S2487-96] 
RtN  1545-AU90 

inbound  Grantor  Trusts  With  Foreign 
Grantors 

Correction 

In  proposed  rule  document  97-14735 
begiiming  on  page  30785  in  the  issue  of 
Thursday,  June  5,  1997,  make  the 
following  corrections: 

PART  1  -  [CORRECTED) 

1.  On  page  30789,  in  the  third 
column,  in  the  Authority  section: 

(a).  In  the  third  line  from  the  bottom. 
"U.S.C.  643(a)(7),  72(f)  (3)  and  (6)" 
should  read  "U.S.C.  643(a)(7),  672(f)  (3) 
and  (6)". 

(b).  In  the  first  line  from  the  bottom. 
"U.S.C.  643(a)(7),  72(f)  (2)  and  (6)" 
should  read  "U.S.C.  643(a)(7).  672(f)  (2) 
and  (6)". 

2.  On  page  30790,  in  the  first  column, 
in  the  second  line,  "U.S.C.  643(a)(7). 
72(f)(4)  and  (6)"  should  read  "U.S.C. 
643(a)(7),  672(f)(4)  and  (6)". 

BILUNG  COOE  1506-01-0 


Wednesday 
*  July  16,  1997 


Part  U 

Department  of 
Commerce 

Economic  Development  Administration 


Economic  Development  Assistance 
Program  for  Disaster  Recovery  Activities, 
Availability  of  Funds;  Notice 
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DEPARTMENT  OF  COMMERCE 

Economic  [>«vek>pment 
Admin  istrstion 

[Dociwt  No.  950302065-7163-08] 

RIN  0eiO-ZA03 

Economic  [>«v*iopm«nt  Assistance 
Program  for  Disaster  Recovery 
Actlvttiee,  Availability  of  Funds 

AGENCY:  Economic  Development 
Administration  (EDA),  Department  of 
Commerce  (DOC). 
ACTKM:  Supplementary  notice. 

SUMMARY:  The  Economic  Development 
Administration  (EDA)  announces  the 
policies  and  the  application  procedures 
for  funds  available  to  support  disaster 
recovery  projects  designed  to  assist 
affected  states  and  local  conmiunities 
recover  from  the  consequences  of  the 
1997  floods,  tornadoes,  and  other 
natural  disasters  in  the  states  of  North 
Dakota.  South  Dakota,  Minnesota, 
Kentucky,  West  Virginia,  Ohio,  Indiana, 
Illinois,  Arkansas,  and  Tennessee. 
EDA's  program  will  be  to  assist 
disaster-impacted  areas  with  revolving 
loan  funds,  and  the  construction  of  new 
and  expanded  infrastructure  and 
development  facilities  required  for 
economic  development  to  alleviate  the 
economic  distress  of  the  areas. 
DATES:  This  announcement  is  effective 
July  16,  1997.  Applications  are  accepted 
on  a  continuous  basis  and  funds  shall 
remain  available  until  expended. 
ADDRESSES:  To  establish  merits  of 
project  proposals,  interested  parties 
should  contact  the  Philadelphia 
Regional  Office,  Chicago  Regional 
Office,  Denver  Regional  Office,  Atlanta 
Regional  Office,  or  Austin  Regional 
Office,  or  the  appropriate  Economic 
Development  Representative  for  the  area 
(see  listing  in  "Other  Information"). 
FOR  FURTHER  INFORMATION  CONTACT:  See 
listing  in  "Other  Information"  section  of 
this  Notice. 

SUPP1.EMENTARY  INFORMATION: 
Applicants  should  be  aware  that  a  false 
statement  on  the  application  is  grounds 
for  denial  of  the  application  or 
termination  of  the  grant  award  and 
grounds  for  possible  punishment  by  a 
fine  or  imprisonment  as  provided  in  18 
U.S.C.  1001. 

Applicants  are  hereby  notified  that 
any  equipment  or  products  authorized 
to  be  purchased  with  funding  provided 
under  this  program  must  be  American- 
made  to  the  maximum  extent  feasible. 

The  total  dollar  amount  of  the  indirect 
costs  proposed  in  an  application  under 
any  EDA  programs  must  not  exceed  the 


indirect  cost  rate  negotiated  and 
approved  by  a  cognizant  Federal  agency 
prior  to  the  proposed  effective  date  of 
the  award  or  100  percent  of  the  total 
proposed  direct  costs  dollar  amount  in 
the  application,  whichever  is  less. 

Applicants  seeking  an  early  start,  i.e., 
to  begin  a  project  before  EDA  approval, 
must  obtain  a  letter  from  EDA  allowing 
such  early  start.  Such  approval  may  be 
given  with  the  understanding  that  an 
early  start  does  not  constitute  project 
approval.  Applicants  should  be  aware 
that  if  they  inciu  any  costs  prior  to  an 
award  being  made  they  do  so  solely  at 
their  own  risk  of  not  being  reimbursed 
by  the  Government.  Notwithstanding 
any  verbal  or  written  assurance  that  may 
have  been  received,  there  is  no 
obligation  on  the  part  of  DoC  to  cover 
preaward  costs. 

If  an  application  is  selected  for 
funding,  EDA  has  no  obligation  to 
provide  any  additional  future  funding  in 
connection  with  an  award.  Renewal  of 
an  award  to  increase  funding  or  extend 
the  period  of  performance  is  at  the  sole 
discretion  of  EDA. 

Unsatisfactory  performance  under 
prior  Federal  awards  may  result  in  an 
application  not  being  considered  for 
funding. 

No  award  of  Federal  funds  will  be 
made  to  an  applicant  who  has  an 
outstanding  delinquent  Federal  debt 

until  either: 

1.  The  delinquent  account  is  paid  in 

full; 

2.  A  negotiated  repayment  schedule  is 
established  and  at  least  one  jjayment  is 
received;  or 

3.  Other  arrangements  satisfactory  to 
DoC  are  made. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  This 
notice  involves  a  collection  of 
information  requirement  subject  to  the 
provisions  of  the  PRA  and  has  been 
approved  by  OMB  under  Control 
Number  0610-0094. 

Catalog  of  Federal  Domestic  Assistance 
(CFDA) 

The  Special  Economic  Development 
Adjustment  Assistance  Program — Long  Term 
Economic  Deterioration  and  Sudden  and 
Severe  Economic  Dislocation  is  listed  under 
CFDA  11.307  (13  CFR  Part  308).  Public 
Works  and  Development  Facilities  Assistance 
and  Public  Works  Impact  Program  are  listed 
under  CFDA  11.300  and  CFDA  11.304  (13 
CFR  part  305). 


Funding  Availability 

Funds  in  the  amount  of  $50.2  million 
are  available  for  this  disaster  relief 
program  and  shall  remain  available 
until  expended.  These  funds  are 
provided  from  the  1997  Emergency 
Supplemental  Appropriations  Act  For 
Recovery  From  NatuiTil  Disasters  And 
For  Overseas  Peacekeeping  Efforts, 
Including  Those  In  Bosnia  (Pub.  L.  105- 
18).  The  funds  are  available  for 
awarding  disaster  assistance  grants 
pursuant  to  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended.  Funds  will  be  apportioned  as 
follows:  North  Dakota,  South  Dakota, 
and  Minnesota — $26.2  million; 
Kentucky— $15.0  million.  West 
Virginia — $3.0  million;  Ohio— $2.0 
million;  Indiana — $1.0  million; 
Illinois — $1.0  million;  Arkansas — $1.0 
million;  Tennessee — $1.0  million. 

Grant  Rates 

Grant  rates,  as  established  by  the 
Public  Works  and  Economic 
Development  Act  of  1965,  as  amended 
(I'WEDA)  and  its  implementing 
regulations  at  13  CFR  Chapter  m.  may 
vary,  if  permitted  by  PWEDA  and  its 
implementing  regulations,  and  will 
depend  on  the  type  of  applicant,  relative 
needs  and  financial  capacity  of 
applicants.  In  most  cases,  a  nonfederal 
local  share  of  not  less  than  25%  will  be 
required.  In  rare  and  extenuating 
circumstances,  EDA  may  waive  the  local 
share  requirement  where  permitted  by 
PWEDA  and  its  implementing 
regulations  at  13  CFR  chapter  III. 

Eligible  Applicants 

Eligible  applicants  include  the  states 
or  political  subdivisions  thereof, 
including  municipalities  and  quasi- 
public  corporations  and  authorities, 
Indian  tribes.  Community  Development 
Corporations,  and  nonprofit 
corporations  representing  an  EDA- 
designated  redevelopment  area  or  part 
thereof  located  in  affected  disaster  areas 
in  the  States  of  North  Dakota.  South 
Dakota,  Minnesota.  Kentucky,  West 
Virginia,  Ohio,  Indiana,  Illinois. 
Arkansas,  and  Tennessee. 

Proposal  Submission  Procedures 

Proposals  for  assistance  imder  this 
disaster  recovery  program  shall  be 
submitted  to  EDA  on  a  completed  Form 
Ed-900P,  OMB  Control  No.  0610-0094. 
Applicants  must  clearly  demonstrate 
how  the  EDA  assistance  will  help  the 
area  recover  from  the  economic 
hardship  and  other  problems  caused  by 
flood  damage,  tornado,  or  other 
disasters,  and  that  such  assistance  has 
been  preceded  by  sound  planning. 
Interested  parties  should  contact  the 
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appropriate  Economic  Development 
Representative  for  the  area,  or  the 
appropriate  EDA  Regional  Office  for  a 
proposal  package  (see  Listing  under 
"Other  Information"). 

Application  Procedures 

A  determination  of  whether  to  invite 
an  application  under  this  disaster 
recovery  program  for  EDA  assistance 
will  be  issued  based  upon  the  Agency's 
review  of  the  applicant's  proposal  under 
the  evaluation  criteria  herein  and  EDA's 
regulations  at  13  CFR  Chapter  III. 

Funding  Instrument 

Funds  will  be  awarded  in  accordance 
with  the  requirements  of  title  I,  title  IV, 
and  title  IX  of  the  Public  Works  and 
Economic  Development  Act  of  1965,  as 
amended  (Pub.  L.  89-136;  42  U.S.C. 
3121  et  seq.)  (PWEDA)  and  EDA's 
regulations  at  13  CFR  chapter  III.  The 
appropriate  title  for  grant  application 
and  award  will  be  determined  by  EDA 
based  on  the  nature  of  the  project  and 
the  eligibility  of  the  area. 

Proiect  Selection  Criteria 

It  is  anticipated  that  the  funds 
announced  herein  for  disaster  recovery 
assistance  may  not  be  sufficient  to  meet 
all  of  the  economic  recovery  needs  for 
which  requests  are  received.  Evaluation 
criteria  will  not  be  assigned  weights. 
EDA  will  consider  the  following  criteria 


to  select  the  grant  project  award.  While 
each  of  the  criteria  are  important,  any 
one  or  combination  of  criteria  may  be 
the  basis  for  selecting  an  application  for 
award:  (1)  Projects  that  are  consistent 
with  an  area  Economic  Adjustment 
Strategy,  the  Overall  Economic 
Development  Program  for  the  area,  or 
the  State  Emergency  Recovery  Plan;  (2) 
the  degree  to  which  EDA  funding  is 
leveraged  with  appropriate  state,  local. 
private,  and  other  Federal  assistance 
efforts;  (3)  the  extent  to  which  projects 
are  located  in  areas  with  a  high  levels 
of  economic  distress;  (4)  the  degree  to 
which  projects  enhance/stimulate 
sustainable  economic  development;  (5) 
the  extent  to  which  projects  mitigate  the 
impacts  of  future  disasters;  (6)  the 
relative  impact  projects  have  for 
assisting  in  the  post-disaster  recovery  of 
the  area:  and  (7)  the  extent  to  which  the 
project  will  directly  or  indirectly  tend  to 
improve  opportunities  in  the  area  for 
the  establishment  or  expansion  of 
industrial  or  commercial  facilities  and/ 
or  primarily  benefit  members  of  low- 
income  families. 

To  establish  the  merits  of  project 
proposals,  interested  parties  should 
contact  the  EDA  Economic  Development 
Representative  or  EDA  Regional  Office 
for  the  area  (see  listing  below)  for  a 
proposal  form,  (ED-900P).  Requests  for 
assistance  shall  be  submitted  directly  to 
the  EDA  Economic  Development 


Representative  or  EDA  Regional  Office 
that  serves  the  area  (see  listing  below). 

EDA  will  evaluate  proposals  to 
determine  whether  they  can  meet  the 
criteria  established.  Following  the 
review  of  the  proposals,  EDA  will  invite 
those  entities  whose  projects  are 
selected  for  consideration  to  submit  full 
applications  (ED-900A,  OMB  Control 
No.  0610-0094).  In  addition  to  the  real 
property  title  requirements  at  13  CFR 
314.7,  applicants  will  be  expected  to 
submit  satisfactory  evidence  of  rights  of 
entry  assuring  prompt  access  to  project 
property  at  time  of  grant  award  in  those 
cases  where  applicants  do  not  hold  title 
to  all  real  property  requirements  for  the 
projects  at  time  of  application. 

Other  Information 

Except  as  modified  herein,  evaluation 
criteria,  competitive  selection 
procedures,  application  procedures,  and 
other  requirements  for  the  applicable 
assistance  program  are  described  at  13 
CFR  Chapter  m. 

For  further  information  contact  the 
appropriate  Economic  Development 
Representative  or  EDA  Regional  Office 
listed  below:  John  E.  Corrigan.  Regional 
Director,  Philadelphia  Regional  Office. 
Curtis  Center,  Independence  Square 
West,  Suite  140  South,  Philadelphia. 
Pennsylvania  19106.  Telephone:  (215) 
597-4603,  Internet  Address: 
jcorriga@doc.gov 


Philadelphia  region 


States  covered 


R.  Byron  Davis,  Economic  Development  Representative,  405  Capitol  Street,  Room  41 1 ,  Charleston,  West  Virginia  25201 ,    West  Virginta 
Telephone:  (304)  347-5252,  Internet  Address:  bdavis3@ckx.gov. 

William  J.  Day,  Jr.,  Regional  Director,  Atlanta  Regional  Office,  401  West  Peachtree  Street,  NW.,  Suite  1820,  Atlanta,  GA  30308-3510  Tele- 
phone: (404)  730-3002,  Internet  Address:  wday@doc.gov 

Atlanta  Region  | 

Bobby  D.  Hunter,  Economic  Development  Representative,  771  Corporate  Drive,  Suite  200,  Lexington,  Kentucky  40503-  !  Kentucky. 

5477,  Telephone:  (606)  224-7426,  Internet  Address:  bhunter@doc.gov  : 

Mitchell  Parks,  Economic  Development  Representative,  261  Cumt>er1and  Bend  Drive,  Nashville.  Tennessee  37228,  Tele-  |  Tennessee. 

phone:  (615)  736-5911,  Internet  Address:  mparks@doc.gov. 

John  D.  Woodward,  Regional  Director,  Denver  Regional  Office,  1244  Speer  Boulevard,  Room  670,  Denver.  CO  80204,  Telephone:  (303)  844- 
4714,  Intemet  Address:  jwoodwa3@doc.gov 

Denver  Region  | 

Paul  Hikjetx-andt,  Economic  Development  Representative,  608  East  Cherry  Street,  Room  B-2,  Columbia,  Missoun  65201, 

Telephone:  (573)  442-8084,  Intemet  Address:  phildeb1@doc.  gov. 
Robert  I.  Cecil,  Economk:  Development  Representative,  Federal  Building,  Room  593A.  210  Walnut  Street,  Des  Moines,  Iowa 

50309,  Telephone:  (515)  284-4746,  Intemet  Address:  bcecil@doc.gov 
Robert  Turner,  Regional  Contact,  1244  Speer  Boulevard.  Room  670,  Denver.  Colorado  80204,  Telephone:  (303)  844-4474, 

Intemet  Address:  rtumer2@doc.gov. 

C.  Robert  Sawyer,  Regional  Director,  Chkago  Regional  Office,  1 1 1  North  Canal  Street,  Suite  855,  Chcago,  Illinois  60606-7204,  Telephone: 
(312)  353-7706,  Intemet  Address:  csawyer@doc.gov 

Chicago  Region  i 

John  B.  Arnold,  Economic  Development  Representative,  515  West  First  Street,  Room  104,  Duluth,  Minnesota  56802,  Tele-  i  Minnesota  and  II- 
phone:  (218)  720-5326,  Intemet  Address:  jamokJ@doc.gov.  linois. 

Robert  F.  Hk*ey,  Economic  Development  Representative,  200  North  Htgh  Street,  Federal  Building,  Room  740,  Columbus,  Ohio  and  Indiana 
Ohio  43215,  Telephone:  (614)  469-7314,  Intemet  Address:  rhk:key@doc.gov.  I 

Pedro  Garza,  Regional  Director.  Austin  Regional  Office,  Homer  Thomberry  Building,  Suite  121,  903  San  Jacinto  Boulevard.  Austin,  Texas 
78701-2450,  Telephone:  (512)  916-5595,  Intemet  Address:  pgarza@doc.gov,  903  San  Jacinto  Boulevard,  Austin,  Texas  78701-2450  Tele- 
phone (512)  916-5824,  Internet  Address:  alee@doc.gov. 


North  Dakota. 

South  Dakota. 

North  Dakota  and 
South  Dakota 
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REMINDERS 

The  items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 

RULES  GOING  INTO 
EFFECT  JULY  16,  1997 

AGRICULTURE 
DEPARTMENT 
Agricultural  (Marketing 
Service 

Raisms  produced  from  grapes 

grown  m  California; 

puWished  6-16-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Pacific  Halibut  Commission, 

International: 

Pacific  halibut  fishenes — 

Oregon  sport  fishery, 

published  7-16-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Medical  devices 
Humanrtanan  use  devices, 
reporting  and 
recordkeeping 
requirements;  effective 
date  stay  lifted;  published 
7-16-97 

INTERNATIONAL  TRADE 
COMMISSION 

Practice  arxl  procedure: 
Debt  collection;  salary 
offset,  administrative 
ottset,  and  tax  refund 
offset;  published  7-16-97 

JUSTICE  DEPARTMENT 

Organization,  functions,  and 
authonty  delegations 
Dnjg  Enforcement 

Administration  Official; 

published  7-16-97 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Extraordinary  dividends; 
distnbutioos  to  corporate 
shareholders,  published  7- 
16-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Almonds  grown  in  California; 
comments  due  by  7-22-97; 
published  7-7-97 


Perishable  Agricultural 

Commodities  Act; 

implementation: 

Electronic  transmissions  as 
ordinary  and  usual  billing 
or  invoice  statements; 
comments  due  by  7-21- 
97;  published  6-20-97 
Spearmint  oil  produced  in  Far 

West;  comments  due  by  7- 

22-97;  published  7-7-97 

AGRICULTURE 
DEPARTMENT 
Agricultural  Research 
Service 

National  Artwretum  use;  fee 
schedule;  comments  due  by 
7-21-97;  published  6-19-97 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 

Livestock  indemnity 
program;  comments  due 
by  7-24-97;  published  6- 
24-97 

AGRICULTURE 
DEPARTMENT 

Federal  Crop  Insurance 
Corporation 

Crop  insurance  regulations: 
Canning  and  processing 
tomatoes;  comments  due 
by  7-23-97;  published  6- 
23-97 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Long-range  finanaai 
forecasts;  comments  due 
by  7-21-97.  published  5- 
20-97 

COMMERCE  DEPARTMENT 

Acquisition  regulations: 
Empowerment  contracting; 
guidelines;  comments  due 
by  7-21-97;  published  5- 
20-97 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Padfk: 
fishenes — 

Pacific  Coast  groundfish; 
comments  due  by  7-22- 
97;  published  7-7-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  option 

transactions: 

Enumerated  agricultural 
commodities;  trade 
options;  comments  due  by 
7-24-97.  published  6-9-97 


DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAI^PUS): 
TRICARE  retiree  dental 
program;  comments  due 
by  7-24-97;  published  6- 
24-97 
EDUCATION  DEPARTMENT 
Protection  of  human  subjects; 
additional  protections  for 
children  involved  in  research 
activities;  comments  due  by 
7-21-97;  published  5-22-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations; 
Profit  or  fee  calculations; 
comments  due  by  7-21- 
97;  published  5-21-97 

Clean  Air  Act: 
Acid  rain  program — 
Early  reduction  credits; 
comments  due  by  7-24- 
97;  published  6-24-97 
Early  reduction  credits; 
phase  II;  comments  due 
by  7-24-97;  published 
6-24-97 
Hazardous  waste  program 
authorizations; 

Maine;  comments  due  by  7- 
24-97;  published  6-24-97 
Pestictdes;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Cyclanilide;  comments  due 
by  7-22-97;  published  5- 
23-97 
Pendimethalin;  comments 
due  by  7-22-97;  published 
5-23-97 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnonties  list 
update;  comments  due 
by  7-21-97;  published 
6-19-97 
National  pnorities  list 
update;  comments  due 
by  7-23-97;  published 
6-23-97 
National  pnorities  list 
update;  comments  due 
by  7-23-97;  published 
6-23-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Toll  free  service  access 
codes;  vanity  numbers; 
comments  due  by  7-21- 
97;  published  7-8-97 
Freedom  of  Information  Act: 
implementation;  comments 
due  by  7-25-97;  published 
6-25-97 


Frequency  allocations  and 
radio  treaty  matters: 
Equipment  Authorization 
process;  simplification, 
deregulation,  and 
electronic  filing  of 
applications;  comments 
due  by  7-21-97;  published 
5-5-97 
Television  broadcasting: 

Cable  Television  Consumer 
•-■■    Protection  and 

Competition  Act  of  1992— 
indecent  programming  on 
leased  access  and 
public,  educational,  arvj 
governmental  access 
channels;  cable 
operators  policies; 
comments  due  by  7-22- 
97;  published  5-23-97 

FEDERAL  RESERVE 
SYSTEM 

Collection  of  checks  and  other 
items  from  Federal  Reserve 
banks  and  Fedwire  funds 
transfers  (Regulation  J): 
Single  funds  accounts; 
comments  due  by  7-21- 
97;  published  5-20-97 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  7-25-97;  published 
6-10-97 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  property  management: 
Public  buildings  and 
space — 

Reimbursable  work 
authonzations;  pricing 
practices;  comments 
due  by  7-21-97; 
published  5-22-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Fluoroquinolones  and 
glycopeptides;  extralabel 
use  prohibition;  comments 
due  by  7-21-97;  published 
5-22-97 
New  dmg  applications— 
Investigational  use; 
adequate  and  well- 
controlled  studies; 
comments  due  by  7-22- 
97;  published  5-8-97 
Food  additives: 
Adjuvants,  production  aids, 
and  sanitizers — 
Polyethyleneglycol 
akyl(Cl0-C12)  ether 
sulfosuccinafe,  etc.; 
comments  due  by  7-24- 
97;  published  6-24-97 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Federal  regulatory  review: 
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Coal  management; 
comments  due  by  7-21- 
97;  published  5-20-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Baker's  larkspur  and  yellow 
larkspur;  comments  due 
by  7-21-97;  published  6- 
19-97 
Migratory  bird  hunting: 

Annual  hunting  regulations 
and  Indian  tribal  proposal 
requests;  comments  due 
by  7-25-97;  published  3- 
13-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Federal  leases;  natural  gas 
valuation  regulations; 
amendments;  withdrawn; 
supplemental  information 
comment  request; 
comments  due  by  7-23- 
97;  published  6-10-97 

JUSTICE  DEPARTMENT 
Immigration  ar)d 
Naturalization  Service 

Immigration: 
Polish  and  Hungarian 
parolees;  status 
adjustment;  comments 
due  by  7-22-97;  published 
5-23-97 

JUSTICE  DEPARTMENT 

Bankruptcy  Reform  Acts  of 
1978  and  1994: 
Panel  and  standing  trustees; 
suspension  and  removal 


procedures;  comments 
due  by  7-22-97;  published 
5-23-97 
Radiation  Exposure 
Compensation  Act;  claims: 
Evidentiary  requirements; 
definitions  and  number  of 
claims  filed;  comments 
due  by  7-22-97;  published 
5-23-97 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  material  packaging 
and  transportation: 
Vitrified  high-level  waste; 
comments  due  by  7-22- 
97;  published  5-8-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 

Practice  and  procedure: 
E-Z  Trial  pilot  program 
implementation  and 
simplified  proceedings  for 
adjudicative  process;  rules 
revision;  comments  due 
by  7-24-97;  published  6- 
24-97 

PERSONNEL  MANAGEMENT 
OFnCE 

Pay  administration: 
Holiday  pay  for  prevailing 
rate  employees,  premium 
pay  for  nonappropriated 
fund  wage  employees, 
etc.;  comments  due  by  7- 
22-97;  published  5-23-97 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Family  relationships  and 
social  security  overall 


minimum  guarantee 
provision;  stepchild 
annuity  eligibility 
requirements;  comments 
due  by  7-21-97;  published 
5-22-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  secunty  income: 
Overpayment  recovery  by 
offset  of  Federal  income 
tax  refund;  comments  due 
by  7-23-97;  published  6- 
23-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operations: 
Michigan,  comments  due  by 
7-21-97;  published  5-22- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aviat  Aircraft  Inc.;  comments 

due  by  7-25-97;  published 

5-30-97 
Bell;  comments  due  by  7- 

21-97;  published  5-20-97 
Boeing;  comments  due  by 

7-21-97;  published  6-25- 

97 

Bombardier;  comments  due 

by  7-21-97;  published  5- 

22-97 
Fokker;  comments  due  by 

7-21-97;  published  6-10- 

97 
Raytheon,  comments  due  by 

7-25-97;  published  &-29- 

97 


Class  E  airspace;  comments 
due  by  7-22-97;  put>lished 
6-13-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety  systems: 

Occupant  crash  protection — 

Child  restraint  systems; 
air  bag  warning  label 
on  rear-facing  chiW 
seats:  modification; 
comments  due  by  7-21- 
97;  published  &-t-97 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol,  tobacco.  ar>a  other 
excise  taxes: 

Persons  acquinng  firearms; 
residency  requirements; 
cross  reference; 
comments  due  by  7-21- 
97;  published  4-21-97 

Persons  acquinng  firearms; 
residency  requirements; 
comments  due  by  7-21- 
97;  published  4-21-97 

TREASURY  DEPARTMENT 

Rscai  Service 

Debt  Collection  Improvement 
Act  of  1996;  debt  collection 
authonties: 

Collection  of  delinquent 
nontax  debt  owed  to 
Federal  Government;  tax 
refund  offset  payments; 
comments  due  by  7-25- 
97;  published  6-25-97 


Public  Laws 


105th  Congress,  1st  Session,  1997 


PamDhlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law  Subscription  service  includes  all  pubnc  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997 

Individual   laws  also  may  be  purchased  from  the  Superintendent  of   Documents    U^S 
Government  Printing  Office.  Prices  vary.  .See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http://www. access, 
gpo  gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form 
CH  YES.  enter  my  subscription(s)  as  follows:  ^ 


Or(S«f  Processing  Code 

•6216 


Charge  your  order 
It's  Easy! 


S3 


Fax  vour  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


.  subscnptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  S190  per  subscnption. 


The  total  cost  of  my  order  is  $ . 


International  customers  please  add  25%.  Pnces  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Supenntendent  of  Documents 


(Company  or  Personal  Name) 


(Please  type  or  print) 


(Additional  address/attention  line) 


(Street  address) 


(City.  State.  ZIP  Code) 


(Daytime  phone  including  area  code) 


i  Purchase  Order  No  1                                                                ^^      ^ 
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(Credit  card  expiration  date) 
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your  order! 


(Authorizing  Signature) 

Mail  To:  Supermtendent  of  Documents 

PO.  Box  371954,  Pinsburgh,  PA  15250-7954 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  basis,  Is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 

Federal  Register: 

One  year:  $^.00    -,  . 
Six  months:  $110.00  '  ' 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $247.00 


Ordar  Procaning  CodK 

*5419 


Superintendent  of  Documents  Subscription  Order  Form 
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_  Federal  Register  (MFFR)    '  Q  One  year  at  $220  each         □  S.x  months  at  $1 10 

Code  of  Federal  Regulatioiis  (CFRM7)   □  One  year  at  $247  each 


The  total  cost  of  my  order  is  $ .  Price  includes 

regular  domestic  postage  and  handling  and  is  subject  to 
change.  International  customers  please  add  25%. 


(Company  or  personal  name) 


(Please  type  or  print) 
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Check  method  of  payment: 

□  Check  payable  to  Superintendent  of  Documenis 


(Additional  address/attenbon  line) 


(Street  address) 


U  CiPO  Deposit  Account         |     j                          |  - 

□  VISA  3  MasterCard             |          {exn.rat.on  i 

1  i    Ml        ■"    n: 

(City,  State,  Zip  code) 


(Daytime  phone  including  area  code) 


(Purchase  order  no.) 
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Now  Available  Online 

throueh 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Ojfice 

Federal  Register 

Updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 


To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.access.gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 
<"«««'  Internet  E-Mail:  gpoaccess@gpo.gov 


Public  Papers 
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Presidents 
of  the 
United  States 

William  J.  Clinton 

1993 

(Book  I) 15100 

1993 

(Book  II) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  II) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  II) $65.00 
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Order  Now! 

The  United  States  Government  Manual 
1996/1997 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities,  func- 
tions, organization,  and  principal  officials  of  the  agencies  of  the 
legislative,  judicial,  and  executive  branches.  It  also  includes 
information  on  quasi-official  agencies  and  international  orga- 
nizations in  which  the  United  States  participates. 

Particularly  helpful  for  those  mterested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment,  pub- 
lications and  films,  and  many  other  areas  of  citizen  interest. 
The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolished, 
transferred,  or  renamed  subsequent  to  March  4, 1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


THE  UfilTED  STAT] 

-^ovEmm 


*36  per  copy 


United  States  Government 

INFORMATION 


Oder  Procesaing  Code: 

*7917 


Charge  your  order 

Its  easy!  M 
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Total  cost  of  my  order  is  ^ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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The  authentic  text  behind  the  news  .  .  . 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  CompiUtior  of 

Presidential 
Documents 


Munlay.  Jmuumry  IX  IWI 
YukMir  :t:t—\mJirr  i 
|-^p>  7 -HI 


This  unique  service  provides  up-to-date 
information  on  Presidential  policies 
and  announcements.  It  contairis  tf>e 
full  text  of  the  President's  public 
speeches,  statements,  messages  to 
Congress,  news  conferences,  and  otfier 
Presidential  materials  released  by  tfte 
White  House. 


The  Weelcly  Compilation  carries  a 
Monday  dateline  and  covers  materials 
released  during  the  preceding  week. 
Each  issue  includes  a  Table  of 
Contents,  lists  of  acts  approved  by 
the  President,  nominations  submitted 
to  the  Senate,  a  checlclist  of  White 


House  press  releases   and  a  digest 
of  other  Presidential  activities  and 
White  House  announcements 
Indexes  are  published  quarterly. 

Published  by  the  Office  of  the  Federal 
Register,  National  Archives  and 
Records  Administration 
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And 
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Announciiig  the  Latest  Edition 

The  Federal 

Register: 

What  It  Is 

and 

How  to  Use  It 

A  Guide  for  the  User  of  the  Federal  Register— 
Code  of  Federal  Regulations  System 

This  handbook  is  used  for  the  educational 
workshops  conducted  by  the  Office  of  the 
Federal  Register.  For  those  persons  unable  to 
attend  a  workshop,  this  handbook  will  provide 
guidelines  for  using  the  Federal  Register  and 
related  publications,  as  well  as  an  explanation 
of  how  to  solve  a  sample  research  problem. 

Price  $7.00 
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Rules  and  Regulations 


Federal  Register 

Vol.  62.  No,  137 
Thursday,  July  17,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Phces  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  959 

[Docket  No.  FV97-959-1  RR] 

Onions  Grown  In  South  Texas; 
Amendment  of  Sunday  Paclcing  and 
Loading  Prohibitions 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

summary:  The  Department  of 
Agriculture  (Department)  is  adopting  as 
a  final  rule,  with  change  an  interim  final 
rule  which  removed  the  restriction 
prohibiting  handlers  from  packaging 
and  loading  onions  on  Sunday.  The 
order  regulates  the  handling  of  onions 
grown  in  South  Texas  and  is 
administered  locally  by  the  South  Texas 
Onion  Committee  (Committee).  The 
Committee  unanimously  recommended 
removing  the  prohibition  to  increase 
supplies  of  South  Texas  onions  in  the 
marketplace.  Heavy  rainfall  in  the 
production  area  during  late  March  and 
most  of  April  prevented  handlers  from 
packing  and  loading  enough  onions  to 
meet  buyer  needs.  Removing  the 
prohibition  provided  handlers 
additional  time  to  prepare  onions  for 
market  and  meet  buyer  needs.  This  rule 
also  changes  an  erroneous  regulatory 
period  ending  date  which  appeared  in 
the  interim  final  rule. 
EFFECTIVE  DATE:  August  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Belinda  G.  Garza,  Regional  Manager, 
McAllen  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  F&V,  AMS,  USDA,  1313  E. 
Hackberry,  McAllen,  Texas  78501; 
telephone:  (210)  682-2833.  Fax:  (210) 
682-5942;  or  George  J.  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 


2525-S.  P.O.  Box  96456.  Washington, 
DC  20090-6456;  telephone:  (202)  690- 
3919;  Fax:  (202)  720-5698.  Small 
businesses  may  request  information  on 
compliance  with  this  regulation  by 
contacting  Jay  Guerber.  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Division,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491;  Fax:  (202)  720-5698. 
SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  Marketing  Agreement 
No.  143  and  Order  No.  959,  both  as 
amended  (7  CFR  part  959).  regulating 
the  handling  of  onions  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  marketing  agreement  and 
order  are  effective  imder  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petition  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 
with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Due  to  record  amounts  of  rainfall 
during  late  March  and  most  of  April 
1997,  South  Texas  growers  had 
di£Bculty  harvesting  their  onions. 
Normally,  V/2  to  2  million  50-lb. 
equivalents  of  onions  are  shipped  by 


April  15,  but  this  year  only 
approximately  V2  million  were  shipped 
by  that  date. 

Section  959.322  of  the  order  prohibits 
the  packaging  and  loading  of  onions  on 
Sundays  during  the  March  1  through 
May  20  period  each  season.  This 
restriction  was  implemented  to 
contribute  to  orderly  marketing 
conditions.  However,  the  industry 
indicated  that,  since  the  advent  of  the 
heavy  rains,  all  onions  had  to  be  dried 
in  mechanical  dryers  prior  to  packing. 
This  disrupted  the  normal  pattern  of 
harvesting,  packing,  and  loading. 
Growers  could  not  harvest  more  onions 
until  the  dryers  were  emptied,  and 
dryers  could  not  be  emptied  until  the 
dried  onions  could  be  packed  and 
shipped.  Thus,  the  Sunday  packing  and 
loading  restrictions  had  placed  an 
undue  hardship  on  growers  and 
handlers.  There  was  a  need  to  pack  and 
ship  each  day  of  the  week. 

The  Committee  met  on  April  16,  1997. 
and,  by  telephone  vote,  unanimously 
reconunended  revising  the  current 
handling  regulation  to  remove  the 
restriction  on  packing  and  loading 
onions  on  Sundays  for  the  remainder  of 
the  1997  shipping  season.  That 
recommendation  was  intended  to 
provide  handlers  with  greater  flexibility 
and  additional  time  to  prepare  the 
onions  for  market. 

If  this  recommendation  had  not  been 
implemented,  crop  losses  would  have 
been  significant.  In  addition,  the 
cessation  in  harvesting  activity  would 
have  resulted  in  increased 
unemployment  among  onion  field 
workers  and  employees  at  handlers" 
facilities.  Finally,  reduced  supplies 
would  likely  have  resulted  in 
consumers  paying  higher  prices  for 
South  Texas  onions. 

Thus,  in  the  interest  of  growers, 
handlers,  and  consumers,  the  interim 
final  rule  relaxed  requirements  by 
modifying  language  in  the  order's 
handling  regulation,  as  authorized  by 
§959.52  of  the  order,  to  allow  Sunday 
packing  and  loading  of  onions  during 
the  period  April  20.  1997,  through  May 
20,  1997.  This  final  rule  finalizes  that 
action.  In  1998,  Sunday  packing  and 
loading  prohibitions  will  again  apply  to 
handlers  marketing  South  Texas  onions 
during  the  period  March  1,  1998, 
through  May  20,  1998. 

This  final  rule  also  corrects  the  June 
15  ending  date  in  the  first  sentence  of 
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§959.322.  The  correct  date  is  "June  4", 
and  the  first  sentence  of  §959.322  is 
changed  accordingly. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  36  handlers  of  South  Texas 
onions  who  are  subject  to  regulation 
under  the  order  and  approximately  60 
producers  in  the  regulated  area.  Small 
agricultural  service  firms,  which 
includes  handlers,  have  been  defined  by 
the  Small  Business  Administration  (13 
CFR  121.601)  as  those  having  annual 
receipts  of  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  as 
those  having  annual  receipts  of  less  than 
S500,000.  The  majority  of  handlers  and 
producers  of  South  Texas  onions  may  be 
classified  as  small  entities. 

Committee  meetings  are  widely 
publicized  in  advance  and  are  held  in 
a  location  central  to  the  production  area. 
The  meetings  are  open  to  all  industry 
members  (including  small  business 
entities)  and  other  interested  persons — 
who  are  encouraged  to  participate  in  the 
deliberations  and  voice  their  opinions 
on  topics  .mder  discussion.  Thus, 
Committee  recommendations  can  be 
considered  to  represent  the  interests  of 
small  business  entities  in  the  industry. 
Many  years  of  marketing  experience 
led  to  the  development  of  the  current 
shipping  and  packiag  procedure*.  These 
procedures  have  helped  the  industry 
address  marketing  problems  by  keeping 
supplies  and  movement  of  packed 
onions  in  balance  with  market  needs, 
and  strengthening  market  conditions. 
However,  the  heavy  rains  in  late  March 
and  most  of  April  1997,  disrupted  the 
normal  p>attwn  of  harvesting,  packing, 
and  loading.  All  omons  bad  to  be  dried 
in  mechanical  dryers  piior  n  packing. 
Growers  could  not  tiarvest  more  onions 
until  the  dryers  had  t)een  emptied,  and 
the  dryers  could  not  be  emptied  until 
the  dried  onions  could  be  parked  and 
shipped.  Thus,  the  Sunday  packing  and 
loading  prohibition  placed  an  undue 
burden  on  South  Texas  onion  growers 
and  packers. 


The  Committee  considered  not 
relaxing  the  regulation  for  the  remainder 
of  the  season,  but  felt  that  would  result 
in  significant  crop  losses.  The 
Committee  also  felt  that  a  cessation  in 
harvesting  activity  would  result  in 
increased  unemployment  among  onion 
field  workers  and  employees  at 
handlers'  facilities.  In  addition,  the 
Committee  believed  that  reduced 
supplies  would  likely  have  resulted  in 
consumers  paying  higher  prices  for 
these  onions. 

While  the  level  of  benefits  of  the 
interim  final  rule  are  difficult  to 
quantify,  the  stabilizing  effects  of  the 
relaxation  in  the  packing  and  loading 
regulation  impacted  both  small  and 
large  onion  handlers  positively  by 
helping  them  maintain  markets  in  the 
phase  of  adverse  harvesting  and  packing 
conditions  in  1997. 

There  are  some  reporting, 
recordkeeping,  and  other  compliance 
requirements  under  the  marketing  order. 
The  reporting  and  recordkeeping 
burdens  are  necessary  for  compliance 
purposes  and  for  developing  statistical 
data  for  maintenance  of  the  program. 
The  forms  require  information  which  is 
readily  available  from  handler  records 
and  which  can  be  provided  without  data 
processing  equipment  or  trained 
statistical  staff.  As  with  other  similar 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  or  eliminate  duplicate 
information  collection  burdens  by 
industry  and  public  sector  agencies. 
This  final  rule  does  not  change  those 
requirements. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap,  or  conflict  with  this 
regulation. 

An  interim  final  rule  regarding  this 
action  was  issued  by  the  Department  on 
April  18,  1997,  and  published  in  the 
Federal  Register  (62  FR  19667,  April  23, 
1997),  with  an  effective  date  of  April  19, 
1997.  That  rule  provided  a  30-day 
comment  period  which  ended  May  23, 
1997.  No  comments  were  received. 
However,  as  stated  earlier,  the  interim 
final  rule,  contained  an  erroneous 
regulatory  period  ending  date  and  this 
document  changes  it. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that 
finalizing  the  interim  final  rule,  with 
change,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Fart  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 


Accordingly,  the  interim  final  rule 
amending  7  CFR  part  959  which  was 
published  at  62  FR  19667  on  April  23, 
1997,  is  adopted  as  a  final  rule  with  the 
following  change: 

PART  959-ONIONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

§959.322    [Amended] 

2.  Section  959.322.  introductory  text, 
is  amended  by  removing  the  date  "June 
15,"  in  the  first  sentence  and  adding  the 
date  "June  4,"  in  its  place. 

•        •        •        •        • 

Dated:  July  11, 1997. 
Sharon  Bomer  Laoritaen, 

Acting  Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-18820  Filed  7-16-97;  8:45  ami 
BILUNG  CODE  3410-08-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  97-NIM-122-AD;  Amendment 
39-10083;  AD  97-15-0?! 

RIN  2120-AA64 

Alrworttiiness  Directhras;  Boeing 
Model  757  and  767  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  757  and 
767  series  airplanes.  This  action 
requires  repetitive  inspections  to  detect 
damage  and  to  verify  proper 
configuration  of  the  battery  ground 
terminations  of  the  auxiliary  power  unit 
(APU)  at  the  battery  and  connected 
structure;  and  removal,  replacement, 
and  repair  of  the  battery  ground 
termination,  if  necessary.  This 
amendment  is  prompted  by  reports  of 
smoke  or  fire  coming  from  the  APU  due 
to  battery  grounds  that  were  not 
installedy maintained  properly.  The 
actions  specified  in  this  AD  are 
intended  to  detect  and  correct  such  APU 
battery  grounds,  which  could  result  in 
heat  damage  and  consequent  smoke/fire 
on  the  airplane. 
DATES:  Effective  August  1.  1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  15, 1997. 
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ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
122-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

Information  concerning  this 
amendment  may  be  obtained  from  or 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forrest  Keller,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130S.  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington; 
telephone  (425)  227-2790;  fax  (425) 
227-1181. 

SUPM.EMENTARY  INFORMATKM:  The  FAA 
has  received  several  reports  of  smoke  or 
fire  that  originated  in  areas  adjacent  to 
the  auxiliary  power  unit  (APU)  battery 
groimds  on  Boeing  Model  757  and  767 
series  airplanes.  Investigation  revealed 
that  APU  battery  grounds  were  not 
installed/maintained  properly  on  these 
airplanes.  In  addition,  the  existing 
design  of  the  battery  ground  (i.e.,  single 
lug)  is  prone  to  overheating  when 
installed  improperly.  Such  improper 
installation/maintenance,  if  not 
corrected,  could  result  in  heat  damage 
to  the  battery  ground  of  the  APU  and 
consequent  smoke/fire  on  the  airplane. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Boeing  Model  757  and 
767  series  airplanes  of  the  same  type 
design,  this  AD  is  being  issued  to  detect 
and  correct  improperly  installed/ 
maintained  APU  battery  grounds,  which 
could  result  in  heat  damage  and 
consequent  smoke/fire  on  the  airplane. 
This  AD  requires  repetitive  detailed 
visual  inspections  to  detect  damage  and 
to  verify  proper  configiuation  of  the 
battery  ground  terminations  of  the  APU 
at  the  battery  and  connected  stnictiire; 
and  removal,  replacement,  and  repair  of 
the  battery  ground  termination,  if 
necessary. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regidation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 


affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  nde  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concern  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-122-AD."  The 
postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Regulatory  Impact 

The  regidations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regvilatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 


regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  from  the 
Rides  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

}  39.13    [Amendwq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-lS-OS  Boeing:  Amendment  39-10083. 
Docket  97-^fM-122-AD. 

Applicability:  All  Model  757  and  767  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affiacted,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  improperly  installed/ 
maintained  auxiliary  pwwer  unit  (APLT) 
battery  grounds,  which  could  result  in  heat 
damage  and  consequent  smoke/fire  on  the 
airplane,  accomphsh  the  following: 

(a)  Within  90  days  after  the  efiiective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  to  detect  damage  and  to  verify 
proper  configuration  of  the  battery  ground 
terminations  of  the  APU  at  the  battery  and 
connected  structure. 

(1)  If  no  damage  is  detected  and  all  battery 
ground  terminations  are  configured  properly 
(i.e.,  all  required  washer  and  other  parts 
installed,  and  termination  bolts  are  torqued 
properly)  in  accordance  with  Boeing 
Standard  Wiring  Practices  Manual  D6-54446, 
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repeat  the  visual  inspectian  thereafter  at 
intervals  not  to  exceed  1 .000  flight  hours. 

(2)  If  any  damage  is  detected  or  any  battery 
ground  termination  is  found  to  be  configured 
improperly,  prior  to  further  flight,  remove, 
replace,  and  repair  the  battery  ground 
termination,  as  applicable,  in  accordance 
with  Boeing  Standard  Wiring  Practices 
Manual  D6-54446  and  applicable  Boeing 
drawings.  Repeat  the  detailed  visual 
insf)ection  thereafter  at  intervals  not  to 
exceed  1,000  flight  hours. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21  197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  This  amendment  becomes  effective  on 
August  1.  1997. 

Issued  in  Renton,  Washington,  on  July  11, 
1997 

Darrell  M.  Pederson, 
Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-18933  Filed  7-16-97;  8:45  am) 
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DEPARTMEFfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  97-NM-136-AD;  Amendment 
39-10082;  AD  97-14-11] 

RIN2120-AA64 

Airwolhiness  Directives:  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  and  200)  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  directive  (AD) 
97-14-11  that  was  sent  previously  to  all 
known  U.S.  owners  and  operators  of 
certain  Bombardier  Model  CL-600- 
2B19  (Regional  Jet  Series  100  and  200) 
series  airplanes  by  individual  notices. 
This  AD  requires  repetitive  inspections 
to  detect  cracks  of  a  certain  bulkhead 
web  of  the  fuselage  at  certain  locations. 


and  repair,  if  necessary.  This  action  is 
prompted  by  a  report  of  a  pressurization 
problem  during  flight,  which  was 
caused  by  fatigue  cracking  in  the 
underfloor  pressure  bulkhead  of  the 
fuselage.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
such  fatigue  cracking,  which  could 
result  in  uncontrolled  depressurization 
of  the  airplane  and/ or  reduced 
structural  integrity  of  the  fuselage. 
DATED:  Effective  July  22,  1997.  To  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  97-14-11,  issued  on 
June  27, 1997,  which  contained  the 
requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regiUations  is  approved  by  the  Director 
of  Federal  Register  as  of  July  22, 1997. 
Comments  for  inclusion  in  the  Rules 
Docimient  must  be  received  on  or  before 
September  15,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
136-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 

The  applicable  service  information 
may  be  obtained  from  Bombardier,  Inc., 
Canadair  Aerospace  Group,  P.O.  Box 
6087,  Station  Centre-ville,  Quebec  H3C 
3G9,  Canada.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office  (ACO).  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capital  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Duckett,  Aerospace  Engineer,  or 
Franco  Peiri,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch  ANE- 
171,  FAA.  Engine  and  Propeller 
Directorate,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York; 
telephone  (516)  256-7525  or -7526;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  On  June 
27, 1997,  the  FAA  issued  emergency  AD 
97-14-11,  which  is  applicable  to  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100  and  200)  series 
airplanes.  That  action  was  prompted  by 
a  report  of  a  pressurization  problem 
during  flight  on  a  Model  CL-600-2B19 
series  airplane.  Investigation  revealed  a 
crack  approximately  14  inches  long  in 
the  center  pressure  bulkhead.  In 
addition,  such  cracking  was  found  on 


seven  other  Model  CL-600-2B19  series 
airplanes.  The  cause  of  this  cracking  has 
been  attributed  to  structural  fatigue. 
Fatigue  cracking  in  the  undafifloor 
pressure  bulkhead  of  the  fuselage,  if  not 
detected  and  corrected  in  a  timely 
manner,  could  result  in  uncontrolled 
depressurization  of  the  airplane  and/or 
reduced  structural  integrity  of  the 
fuselage. 

Explanation  of  Relevant  Service 
Information 

The  manufacturer  has  issued  Canadair 
Regional  Jet  Alert  Service  Bulletin 
A601R-53-O45,  dated  June  25, 1997, 
which  describes  procedures  for 
repetitive  detailed  visual  inspections  to 
detect  cracks  at  FS  409+128  of  a  certain 
bulkhead  web  of  the  fuselage  at  certain 
locations,  and  repair,  if  necessary. 
Transport  Canada  Aviation  classified 
this  alert  service  bulletin  as  mandatory 
and  issued  Canadian  airworthiness 
directive  CF-97-11,  dated  Jime  25, 
1997,  in  order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Canada. 

FAA's  Conclusions 

This  airplane  model  is  manufacttued 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  imder  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
Transport  Canada  Aviation  has  kept  the 
FAA  informed  of  the  situation  described 
above.  The  FAA  has  examined  the 
findings  of  Transport  Canada  Aviation, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
airpljmes  of  the  same  type  design 
registered  in  the  United  States,  the  FAA 
issued  emergency  AD  97-14-11  to 
require  repetitive  detailed  visual 
inspections  to  detect  cracks  at  FS 
409+128  of  a  certain  bulkhead  web  of 
the  fuselage  at  certain  locations,  and 
repair,  if  necessary.  This  AD  also 
requires  that  operators  report  the  results 
of  the  detailed  visual  inspection  to  the 
FAA.  The  inspections  are  required  to  be 
accomplished  in  accordance  with  the 
alert  service  bulletin  previously 
described.  The  repair  is  required  to  be 
accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 
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Operators  should  note  that,  while  it  is 
not  the  FAA's  normal  policy  to  allow 
flight  with  known  cracks,  this  AD  does 
permit  further  flight  with  cracking 
within  certain  limits.  The  results  of  a 
review,  conducted  by  the  manufacturer, 
revealed  that  cracking  in  the  underfloor 
pressiu«  bulkhead  of  the  fuselage  will 
not  result  in  rapid  decompression  of  the 
airplane.  Therefore,  according  to  the 
review,  if  the  crack  size  limits  are 
stricUy  observed  and  if  repetitive 
inspections  are  performed  at  the 
required  intervals,  cracks  that  grow 
beyond  the  limits  will  be  detected,  and 
corrective  action  taken,  before  they  can 
grow  to  a  size  that  would  create  an 
imacceptable  risk  of  structural  failure. 
Transport  Canada  Aviation  concurs 
with  the  findings  of  this  review.  In 
consideration  of  these  findings  and 
based  on  the  FAA's  criteria  for  flight 
with  known  cracking,  the  FAA  has 
determined  that  further  flight  with 
cracking  within  certain  limits  in  the 
center  pressure  bulkhead  is  permissible 
for  an  interim  period. 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currentiy  is  developing  a 
modification  that  will  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  this  modification  is 
developed,  approved,  and  available,  the 
FAA  may  consider  additional 
rulemaking. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  pubhc 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  Jime  27,  1997,  to  all 
knov«rn  U.S.  owners  and  operators  of 
certain  Bombardier  Model  CL-600- 
2Big  (Regional  Jet  Series  100  and  200) 
series  airplanes.  These  conditions  still 
exist,  and  the  AD  is  hereby  published  in 
the  Federal  Register  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13)  to  make  it 
effective  as  to  all  persons. 

Conunents  InTited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  vfews,  or 
argiunents  as  they  may  desire. 
Commimications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 


the  closing  date  for  comments  wall  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  nde.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  97-NM-136-AD."  The 
postcard  will  be  date  stamped  and 
rettuTied  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C  106(g),  40113,  44701. 

§39.13    [Amendecq 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

97-14-11  Bombardier,  Inc.  fFormerty 
Canadair):  Amendment  39-10082. 
Docket  97-NM-136-AD. 

Applicability:  Model  CL-600-2B19 
(Regional  Jet  Series  100  and  200)  series 
airplanes,  serial  numbers  7003  and 
subsequent:  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  underfloor  pressure  bulkhead  of  the 
fuselage,  which  could  result  in  uncontrolled 
depressurization  of  the  airplane  and/or 
reduced  structural  integrity  of  the  fuselage, 
accomplish  the  following: 

(a)  Within  20  flight  hours  after  the  effective 
date  of  this  AD,  perform  a  detailed  visual 
insp>ection  to  detect  cracks  at  frame  station 
(FS)  409+128  of  the  bulkhead  web  [part 
number  (P/N)  60lR322Oft-123|  of  the 
fuselage,  in  accordance  with  Canadair 
Regional  Jet  Alert  Service  Bulletin  A601R- 
53-045,  dated  June  25,  1997. 

(1)  If  no  crack  is  detected  or  if  all  three  of 
the  conditions  specified  in  paragraphs 
(a)(l)(i),  (a)(l}(ii),  and  (a)(l)(iii)  of  this  AD  are 
met,  continued  flight  is  allowed.  Repteat  the 
detailed  visual  inspection  thereafter  at 
intervals  not  to  exceed  100  flight  hours. 

(i)  No  more  than  one  crack  exists  at  each 
comer,  and 
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(ii)  No  crack  extends  under  the  angles 
having  P/N  601R32208-79  and  P/N 
60lR32208-«l  on  the  aft  side  of  the  bulkhead 
web:  and 

(iii)  No  crack  exists  in  angles  having  P/N 
601R32208-79  and  P/N  601R32208-81  on 
the  aft  side  of  the  bulkhead  web. 

(2)  If  any  cracking  other  than  that 
identified  in  paragraphs  (a)(l)(i),  {a)(lKii). 
and  (a)(l)(iii)  of  this  AD  is  detected,  prior  to 
further  flight,  repair  it  in  accordance  with  the 
method  approveiid  by  the  Manager,  New  York 
Aircraft  Certification  Office  (AGO),  FAA, 
Engine  and  Propeller  Directorate. 

(b)  Within  10  days  after  accomplishing  the 
initial  and  repetitive  detailed  visual 
inspections  required  by  paragraph  (a)  of  this 
AD,  submit  a  report  of  any  finding(s)  of 
cracking  to  the  Manager,  New  York  AGO, 
telephone  (516)  256-7525;  fax  (516)  56&- 
2716.  Information  collection  requirements 
contained  in  this  regulation  have  been 
approved  by  the  OfRce  of  Management  and 
Budget  (0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1980  (44  U.S.C 
3501  et  seq.)  and  have  been  assigned  OMB 
Control  Number  2120-0056. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
New  York  AGO 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  New  York  AGO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(e)  The  inspections  shall  be  done  in 
accordance  with  Canadair  Regional  Jet  Alert 
Service  Bulletin  A601R-53-045.  dated  June 
25,  1997.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordaince  with  5  U.S.C.  552(a] 
and  1  GFR  part  51.  Copies  may  be  obtained 
from  Transport  Canada  Aviation.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Land  Avenue,  SW.,  Renton, 
Washington;  or  at  the  New  York  Aircraft 
Certification  Office  (AGO).  FAA.  Engine  and 
Propeller  Directorate;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street, 
NW..  suite  700.  Washington.  DC. 

(f)  This  amendment  becomes  effective  on 
July  22,  1997.  All  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  emergency  AD  97-14-1 1 ,  issued 
on  June  27, 1997.  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Renton,  Washington,  on  July  11, 
1997. 

James  V.  Dsvuiy, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircmft  Certification  Service. 
[PR  Doc.  97-18934  Filed  7-16-97;  8:45  am] 

BIUJNG  CODE  4810-13-P-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-111 

Establishment  of  Class  E  Airspace; 
IManila,  AR 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  extending  upweird  from  700 
feet  above  ground  level  (AGL)  at  Manila 
Municipal  Airport,  Manila,  AR.  The 
development  of  a  Nondirectional  Radio 
Beacon  (NDB)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Rimway 
(RWY)  18  has  made  this  action 
necessary.  This  action  is  intended  to 
provide  adequate  controlled  airsp>ace  for 
aircraft  executing  the  NDB  SLAP  to  RWY 
18  at  Manila  Municipal  Airport,  Manila, 
AR. 

EFFECTIVE  DATE:  0901  UTC,  September 
11,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATKN4: 

History 

On  Jimei  18, 1996,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regidations  (14  CFR  part  71)  to  establish 
Class  E  airspace  at  Manila,  AR,  was 
published  in  the  Federal  Register  (61 
FR  30843).  The  development  of  a  NDB 
SLAP  to  RWY  18  made  the  proposal 
necessary.  The  proposal  was  to  establish 
adequate  controlled  airspace  for  aircraft 
executing  the'NDB  SLAP  to  RWY  18  at 
Manila  Municipal  Airport,  Manila,  AR. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  However,  the  proposed 
Manila,  AR,  Class  E  airspace  did  not 
exclude  Blytheville,  AR,  Class  E 
airspace.  The  description  of  the  Manila, 
AR,  Class  E  airspace  has  been  revised  to 
reflect  this  change.  The  FAA  has 
determined  that  this  change  is  relieving 
in  nature  and  will  not  increase  the 
scope  of  this  nde.  Except  for  the  non- 
substantive change  just  discussed,  the 
rule  is  adopted  as  proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 


for  airspace  areas  are  published  in 
Paragraph  6005  of  FAA  Order  7400.9D 
dated  Septemt)er  4,  1996,  and  effective 
September  16,  1996,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  71)  establishes  Class  E  airspace  at 
Manila  Municipal  Airport,  Manila,  AR, 
to  provide  controlled  airspace  for 
aircraft  executing  the  NDB  SLAP  to  RWY 
18. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
nde"  imder  DOT  Regulatory  Policies 
and  Procedures  44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
oidy  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120; 
E.O.  10854;  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 


§71.1     [Ar 

2,  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
effective  September  16, 1996,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


Federal  Register  /  Vol.  62,  No.  137  /  Thursday.  July  17,  1997  /  Rules  and  Regulations         38209 


ASW  AR  E5    Manila,  AR  [New] 

Manila,  Manila  Municipal  Airport 

(Lat.  35"'53'35"  N.,  long,  go-og'l?"  W.) 
Manila  NDB 
(Lat.  35°53'28"  N.,  long.  90''09'25"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-nule 
radius  of  Manila  Municipal  Airport,  and 
within  2.5  miles  each  side  of  the  007°  beeoing 
from  the  Manila  NDB  extending  from  the  6.3- 
mile  radius  to  6.9  miles  north  of  the  airport 
excluding  that  airspace  within  the 
Blytheville,  AR,  Class  E  airspace  area. 
***** 

Issued  in  Fort  Worth,  TX.  on  June  23, 1997. 
Albert  L.  Viselli, 

Acting  Manager,  Air  Traffic  Division. 

Southwest  Region . 

(FR  Doc.  97-18844  Filed  7-16-97;  8:45  am) 

BILUNG  COOE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-271 

Revision  of  Class  E  Airspace;  Atttens, 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  nde. 

StJMMARY:  This  section  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  at  Athens, 
TX.  The  development  of  a 
Nondirectional  Radio  Beacon  (NDB) 
Standard  Instrument  Approach 
Procedure  (SL\P)  to  Rimway  (RWY)  35 
at  Athens  Municipal  Airport  has  made 
this  action  necessary.  This  action  is 
intended  to  provide  adequate  Class  E 
airspace  to  contain  instrument  flight 
rule  (IFR)  operations  for  aircraft 
executing  the  NDB  SL\P  to  RWY  35  at 
Athens,  Mimicipal  Airport,  Athens,  TX. 
EFFECTIVE  DATE:  0901  UTC,  September 
11,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  20,  1997,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Athens,  TX,  was 
published  in  the  Federal  Register  (62 
FR  7740).  A  NDB  SLAP  to  RWY  35 
developed  for  Athens  Mimicipal 
Airport,  Athens,  TX,  requires  the 


revision  of  the  Class  E  airspace  at  this 
airport.  The  proposal  was  to  revise  the 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 
•  Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  AGL  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequenUy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Athens,  TX.  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
the  NDB  SL\P  to  RWY  35, 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  emticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 


Authority:  49  U.S.C  40103.  40113.  40120: 
E.O.  10854;  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4,  1996,  and 
effective  September  16,  1996,  is 
amended  as  follows: 

Paragraph  6005:    Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5    Athens,  TX  [Revised] 

Athens  Municipal  Airport,  TX 

(Lat.  32''09'50"  N.,  long.  95°49'42"  W.) 
Athens,  Lochridge  Ranch  Airport,  TX 

(Ut.  31°59'22"  N.,  long.  95*57'04"  W.) 
Crossroads  RBN 

(Lat.  32*03'49"N.,  long.  95'57'27"  W.) 
Athens  NDB 

(Lat.  32''09'34"  N.,  long,  95''49'49"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Athens  Municipal  Airport  and 
within  2.5  miles  each  side  of  the  177°  bearing 
of  the  Athens  NDB  extending  from  the  6.5- 
mile  radius  to  7.3  miles  south  of  the  Athens 
Municipal  Airptort  and  within  a  6.5-mile 
radius  of  Lochridge  Ranch  Airport  and 
within  4  miles  each  side  of  the  356°  bearing 
of  the  Crossroads  RBN  extending  from  the 
6.5-mile  radius  to  9.2  miles  north  of  the  RBN. 
***** 

Issued  in  Fort  Worth,  TX,  on  June  23.  1997. 
Albert  L.  Viselli. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 

(FR  Doc.  97-18845  Filed  7-16-97;  8:45  am] 
BIUJNQ  COOE  4*10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  9&-ASW-26] 

Revision  of  Class  E  Airspace; 
Longvlew,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  at 
Longview,  TX.  The  development  of  a 
VHF  Omnidirectional  Range  (VOR)  or 
Tactical  Air  Navigation  (TACAN) 
Standard  Instrument  Approach 
Procedure  (SL\P)  to  Runway  (RWY)  13 
at  Gregg  County  Airport  has  made  this 
action  necessary.  This  action  is 
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intended  to  provide  adequate  Class  E 
airspace  to  contain  instrument  flight 
rule  (IFR)  operations  for  aircraft 
executing  the  VOR  or  TACAN  SLAP  to 
RWY  13  at  Gregg  County  Airport, 
Longview,  TX. 

EFFECTIVE  DATE:  0901  UTC.  September 
11, 1997 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  ).  Day.  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  20,  1997.  a  proposal  to 
amend  part  71  of  the  Feder^  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Longview,  TX. 
was  published  in  the  Federal  Register 
(62  FR  7739).  A  VOR  or  TACAN  SLAP 
to  RWY  13  developed  for  Gregg  County 
Airport,  Longview,  TX,  requires  the 
revision  of  the  Class  E  airspace  at  this 
airport.  The  proposal  was  to  revise  the 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  AGL  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4.  1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Longview,  TX,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
the  VOR  or  TACAN  SL\P  to  RWY  13. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120; 
E.O.  10854;  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

f71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.90, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4, 1996,  and 
effective  September  16,  1996,  is 
amended  as  follows: 

Paragraph  6005 :    Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  TX  E5    Longview,  TX  [Revised] 

Longview,  Gregg  County  Airport,  TX 
(Lat.  32°23'05"  N..  long.  94"'42'42"  W.) 

Gregg  County  VORTAC 

(UL  32''25'04"  N.,  long.  94*45'11"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.1 -mile 
radius  of  Gregg  County  Airport  and  within 
1.5  miles  each  side  of  the  133°  radial  of  the 
Gregg  County  Airport  extending  from  the  7.1- 
mile  radius  to  10.9  miles  southeast  of  the 
airport  and  within  3.1  miles  each  side  of  the 
305°  radial  of  the  Gregg  County  VORTAC 
extending  from  the  7.1 — mile  radius  to  10.3 
miles  northwest  of  the  airport 
*         •         •         •         • 

Issued  in  Fort  Worth,  TX,  on  June  23, 1997. 
Albert  L  Viselli. 

Acting  Manager,  Air  Traffic  Division. 

Southwest  Region. 

[FR  Doc.  97-18846  Filed  7-16-97;  8:45  am] 

BILUNQ  CODE  4eifr-1>-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-25] 

Revision  of  Class  E  Airspace;  Brinkiey, 
AR 

AGENCY:  Federal  Aviation 
Administi-ation  (FAA),  EXDT. 

action:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  at 
Brinkiey,  AR.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  at  Fraxik  Federer 
Memorial  Airport  has  made  this  action 
necessary.  This  action  is  intended  to 
provide  adequate  Class  E  airspace  to 
contain  instrument  flight  rule  (IFR) 
operations  for  aircraft  executing  the 
GPS-A  SLAP  at  Frank  Federer  Memorial 
Airport,  Brinkiey,  AR. 
EFFECTIVE  DATE:  0901  UTC,  September 
11,1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Adminisfration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  20,  1997,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Brinkiey,  AR, 
was  published  in  the  Federal  Register 
(62  FR  7737).  A  GPS-A  SL\P  developed 
for  Frank  Federer  Memorial  Airport, 
Brinkiey,  AR,  requires  the  revision  of 
the  Class  E  airspace  at  this  airport.  The 
proposal  was  to  revise  the  controlled 
airspace  extending  upward  from  700 
feet  AGL  to  contain  IFR  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transitioning  between  the  enroute  and 
terminal  envirorunents. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  AGL  are 
published  in  Paragraph  6005  of  FAA 
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Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequentiy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Brinkiey,  AR,  to  provide 
controlled  airspace  extending  upward 
from  700  AGL  for  aircraft  executing  the 
GPS-A  SL\P. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical<egulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  xmder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Adminisfration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120: 
E.O.  10854;  24  FR  9565.  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4,  1996,  and 
effective  September  16,  1996,  is 
amended  as  follows: 

Paragraph  6005:    Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
alwve  the  surface  of  the  earth. 


ASW  AR  E5    Brinkiey,  AR  [Revised] 

Brinkiey,  Frank  Federer  Memorial  Airport, 
AR 


(Lat.  34°52'49"N.,  long.  91°10'25  "W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Frank  Federer  Memorial  Airport 
and  within  2.5  miles  each  side  of  the  011° 
bearing  from  the  airport  extending  from  the 
6.4  mile  radius  to  7.3  miles  north  of  the 
airport. 
*         •         *         *         • 

Issued  in  Forth  Worth,  TX,  on  Jime  23, 
1997, 

Albert  L.  ViseUi, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  97-18847  Filed  7-16-97;  8:45  am) 

BILLING  COOC  491»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-24] 

Revision  of  Class  E  Airspace;  Jasper, 
TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTKM:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  at  Jasper, 
TX.  The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedvire  (SLAP) 
to  Runway  (RWY)  18  at  Jasper  County- 
Bell  Field  has  made  this  action 
necessary.  This  action  is  intended  to 
provide  adequate  Class  E  airspace  to 
contain  instrument  flight  rule  (IFR) 
operations  for  aircraft  executing  the  GPS 
SLAP  to  RWY  18  at  Jasper  County-Bell 
Field,  Jasper,  TX. 

EFFECTIVE  DATE:  0901  UTC,  September 
11,  1997. 

FOR  FURTHER  MFORMATION  CONTACT: 
Donald  J.  Day,  Airspace  Branch.  Afr 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  20,  1997,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Jasper,  TX,  was 
published  in  the  Federal  Register  (62 
FR  7736).  A  GPS  SL\P  to  RWY  18 
developed  for  Jasper  County-Bell  Field, 
Jasper,  TX,  requires  the  revision  of  the 
Class  E  airspace  at  this  cirport.  The 
proposal  was  to  revise  the  controlled 
airspace  extending  upward  from  700 
feet  AGL  to  contain  IFR  operations  in 


controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transitioning  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  However,  the  geographic 
coordinates  for  Jasper  County-Bell  Field 
airport  were  incorrect  in  the  proposed 
rule.  The  correct  geographic  coordinates 
for  the  airport  are  latitude  30''53'26"  N., 
longitude  94''02'05"  W.  The  description 
in  this  final  rule  reflects  the  corrected 
coordinates  for  the  airport.  The  FAA  has 
determined  that  this  change  is  editorial 
in  nature  and  will  not  increase  the 
scope  of  this  nUe.  Except  for  the  non- 
substantive change  just  discussed,  the 
rule  is  adopted  as  proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  AGL  are 
published  in  Paragraph  6005  of  FAA 
Order  7400. 9D  dated  September  4,  1996. 
and  effective  September  16,  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  dociunent  will  be 
published  subsequentiy  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Jasper,  TX,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
die  GPS  SL\P  to  RWY  18.  This  action 
also  corrects  the  geographic  coordinates 
of  the  airport. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routing  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulator)'  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  f3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Suhiects  inl4  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120; 
E.O.  10854:  24  FR  9565.  3  CFR.  1959-1963 
Ck)mp..  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D. 
Airspace  Designations  and  Reporting 
Points,  dated  September  4,  1996,  and 
effective  September  16,  1996,  is 
amended  as  follows; 

Paragraph  6005:     Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 

•         •         •         •         • 

ASW  TX  E5    lasper.  TX  |Revised| 

Jasper.  Jasper  County-Beil  Field,  TX 

(Ut.  SCsa'ae"  N.,  long  94°02'05"  W.) 
Jasper  RBN 
(Lat.  30°57'17"  N.,  long  94''02'01"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-inile 
radius  of  Jasper  County-Bell  Field  and  within 
2.6  miles  each  side  of  the  001°  bearing  &t)m 
the  Jasper  RBN  extending  from  the  6.4-mile 
radius  to  10.9  miles  north  of  the  airport. 
***** 

Issued  in  Fort  Worth,  TX.  on  Jime  23. 1997. 
Albert  L.  Viselli. 

Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
IFR  Doc.  97-18848  Filed  7-16-97;  8:45  am) 

MLUNQ  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-23] 

Revision  of  Class  E  Airspace;  Socorro, 
NM 

agency:  Federal  Aviation 
.administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  ground  level  (AGL)  at 
Socorro,  NM.  The  development  of  a 
Global  Positioning  System  (GPS) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  (RWY)  33 
at  Socorro  Municipal  Airport  has  made 
this  action  necessary.  This  action  is 


intended  to  provide  adequate  Class  E 

airspace  to  contain  instrument  flight 

rule  (IFR)  operations  for  aircraft 

executing  the  GPS  SIAP  to  RWY  33  at 

Socorro  Miuiicipal  Airport,  Socorro, 

NM. 

EFFECTIVE  DATE:  0901  UTC,  September 

11, 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Day,  Airspace  Branch,  Air 

Traffic  Division,  Southwest  Region, 

Federal  Aviation  Administration.  Fort 

Worth,  TX  76193-0520.  telephone  817- 

222-5593. 

SUPPLEMENTARY  INFORMATION: 

History 

On  February  20, 1997.  a  proposal  to 
amend  part  71  of-the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Socorro,  NM,  was 
published  in  the  Federal  Register  (62 
FR  7735).  A  GPS  SIAP  to  RWY  33 
developed  for  Socorro  Municipal 
Airport,  Socorro,  NM,  requires  the 
revision  of  the  Class  E  airspace  at  this 
airport.  The  proposal  was  to  revise  the 
controlled  airspace  extending  upward 
from  700  feet  AGL  to  contain  IFR 
operations  in  contit>lled  airspace  during 
portions  of  the  terminal  operation  and 
while  transitioning  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

Tne  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Dattun  83.  Class  E  airspace  designadons 
for  airspace  areas  extending  upward 
from  700  feet  or  more  ACL  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16, 1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Socorro,  NM,  to  provide 
controlled  airspace  extending  upward  . 
from  700  feet  AGL  for  aircraft  executing 
the  GPS  SL\P  to  RWY  33. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 


Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26.  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED! 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  40103.  40113,  40120; 
E.O.  10854;  24  FR  9565,  3  CFR,  1959-1963 
Comp.,  p.  49  use.  106(g);  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4,  1996,  and 
effective  September  16,  1996,  is 
amended  as  follows: 

Paragraph  6005:  Class  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  NM  E5  Socorro,  NM  [Revised] 

Socorro  Municipal  Airport,  NM 

(lat.  34°01'19"  N..  long.  106°54'10"  Vv.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.7-mile 
radius  of  Socorro  Mtmicipal  Airport  and 
within  1.4  miles  each  side  of  the  164°  bearing 
from  the  airport  extending  from  the  6.7-mile 
radius  to  7.1  miles  south  of  the  airport 
excluding  that  airspace  west  of  long. 
107'00'02". 
•  •  •  •  • 

Issued  in  Forth  Worth.  TX,  on  Jime  23, 
1997. 
Albert  L.  Viselli, 

Acting  Manager.  Air  Traffic  Division, 

Southwest  Region. 

[FR  Doc.  97-18849  Filed  7-16-97;  8:45  am) 

BILLING  CODE  49ia-13-M 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  96-ASW-22] 

Revision  of  Class  E  Airspace;  Perry, 
OK 

AGENCY:  Federal  Aviation 
Administration  fFAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  revises  the  Class 
E  airspace  extending  upward  from  700 
feet  above  groimd  level  (AGL)  at  Perry, 
OK.  The  development  of  a  Global 
Positioning  System  (GPS)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  (RWY)  17  at  Perry  Mtmicipal 
Airport  has  made  this  action  necessary. 
This  action  is  intended  to  provide 
adequate  Class  E  airspace  to  contain 
instnunent  flight  rule  (IFR)  operations 
for  aircraft  executing  the  GPS  SIAP  to 
RWY  17  at  Perry  Mimicipal  Airport, 
Perry,  OK. 

EFFECTIVE  DATE:  0901  UTC,  September 
11,  1997. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
Donald  J.  Day,  Airspace  Branch,  Air 
Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone  817- 
222-5593. 

SUPPI.EMENTARY  INFORMATION: 
History 

On  February  20,  1997,  a  proposal  to 
amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  to  revise 
the  Class  E  airspace  at  Perry,  OK,  was 
published  in  the  Federal  Register  (62 
FR  7734).  A  GPS  SL\P  to  RWY  17 
developed  for  Perry  Mimicipal  Airport, 
Perry,  OK,  requires  the  revision  of  the 
Class  E  airspace  at  this  airport.  The 
proposal  was  to  revise  the  controlled 
airspace  extending  upward  from  700 
feet  AGL  to  contain  IFR  operations  in 
controlled  airspace  during  portions  of 
the  terminal  operation  and  while 
transitioning  between  the  enroute  and 
terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 
from  700  feet  or  more  AGL  are 
published  in  Paragraph  6005  of  FAA 


Order  7400.9D  dated  September  4,  1996, 
and  effective  September  16.  1996,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  the  Class  E  airspace 
located  at  Perry,  OK,  to  provide 
controlled  airspace  extending  upward 
from  700  feet  AGL  for  aircraft  executing 
theGPSSL«J'toRVnri7. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  that  need 
frequent  and  routine  amendments  to 
keep  them  operationally  current.  It, 
therefore — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipmted  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regidatory  Flexibility  Act 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  die  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Antfaority:  49  U.S.C  40103.  40113.  40120; 
E.O.  10854;  24  FR  9565.  3  CFR,  1959-1963 
Comp.,  p.  389;  49  U.S.C.  106(g);  14  CFR 
11.69. 

f7l.l    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9D, 
Airspace  Designations  and  Reporting 
Points,  dated  September  4,  1996,  and 
effective  September  16,  1996,  is 
amended  as  follows: 

Paragraph  6005:    CJass  E  Airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ASW  OK  E5    Perry,  OK  [Reiiaed] 

Perry  Municipal  Airport,  OK 

(UL  36»23'08"  N..  long.  97''16'38"  W.] 


That  airspace  extending  upward  room  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Perry  Municipal  Airport  and  within 
2  miles  each  side  of  the  359°  bearing  from  the 
airport  extending  from  the  6.5-mile  radius  to 
10.5  miles  north  of  the  airport. 


Issued  in  Fort  Worth.  TX.  on  Jime  23, 1997. 
Albert  L.  Viselli, 

Acting  Manager.  Air  Traffic  Division, 

Southwest  Region. 

(FR  Doc.  97-18850  Filed  7-16-97;  8:45  am] 

BIUJNG  COOE  4eiO-1»-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[UT1S-1-6775,  llT12-2-«728,  UT16-1-«778; 
FRL-S856-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  State  of 
Utah;  Salt  Lake  and  Davis  Counties 
Ozone  Redesignation  to  Attainment, 
Deslgrtatlon  of  Areas  for  Air  Quality 
Planning  Purposes,  Approval  of 
Related  Elements,  Approval  of  Partial 
NOx  RACT  Exemption,  and  Approval  of 
Weber  County  l/M  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  May  23.  1997,  EPA 
published  a  notice  of  proposed 
rulemaking  (NPR)  that  proposed  to 
approve  the  State  of  Utah's  request  to 
redesignate  the  Salt  Lake  and  Davis 
Counties  (SLDC)  moderate  ozone 
nonattainment  area  to  attainment.  In 
that  NPR,  EPA  also  proposed  to  approve 
the  maintenance  plan  for  the  SLDC  area, 
and  the  following  related  State 
Implementation  Plan  (SIP)  elements:  the 
1990  base  year  emissions  inventory. 
Reasonably  Available  Control 
Technology  (RACT)  for  Volatile  Organic 
Compounds  (VOC),  Nitrogen  Oxides 
(NOx)  RACT  for  Kennecott's  Utah 
Power  Plant  and  for  the  Pacificorp 
Gadsby  Power  Plant,  and  the  Basic 
Inspection  and  Maintenance  (I/M)  and 
hnproved  I/M  provisions  for  Salt  Lake 
and  Davis  Coimties.  EPA  also  proposed 
to  approve  a  partial  NOx  RACT 
exemption  request.  In  this  final 
rulemaking,  EPA  is  approving  the 
redesignation  request,  the  maintenance 
plan,  the  various  related  SIP  elements, 
and  the  partial  NOx  RACT  exemption 
request.  In  the  May  23,  1997.  NPR.  EPA 
also  proposed  to  give  limited  approval 
to  the  State's  generic  VOC  RACT  and 
generic  NOx  RACT  rules  and  to  approve 
the  l/M  provisions  for  Weber  County  In 
this  rulemaking,  EPA  is  giving  limited 
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approval  to  the  VOC  and  NOx  generic 
RACT  rules  and  is  approving  the  I/M 
provisions  for  Weber  County. 
EFFECTIVE  DATE:  August  18, 1997. 
ADDRESSES:  Copies  of  the  State's 
redesignation  request,  maintenance  plan 
and  o&er  documents  relevant  to  this 
action  are  available  for  public 
inspection  between  8:00  a.m.  and  4:00 
p.m..  Monday  through  Friday  at  the 
following  office:  United  States 
Environmental  Protection  Agency, 
Region  8.  Air  Program,  999  18th  Street. 
Suite  500,  Denver.  Colorado  80202- 

2466. 

[Documents  that  are  incorporated  by 
reference  are  available  for  public 
inspection  at  the:  United  States 
Enviroiunental  Protection  Agency,  Air 
and  Radiation  Etocket  and  Information 
Center.  401  M  Street,  SW,  Washington. 
D.C.  20460  as  well  as  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Russ.  Air  Program  (8P2-A).  United 
States  Environmental  Protection 
Agency.  Region  8.  999  18th  Street.  Suite 
500,  Denver,  Colorado  80202-2466; 
Telephone  number:  (303)  312-6479. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  November  15,  1990,  the  Clean  Air 
Act  Amendments  of  1990  were  enacted 
(Pub.  L.  101-549,  104  Stat.  2399. 
codified  at  42  U.S.C.  7401-7671q). 
Under  section  107(d)(1)(C)  of  the  CAA, 
EPA  designated  the  SLX)C  area  as 
nonattaiiunent  for  ozone  because  the 
area  had  been  designated  as 
nonatlainment  before  November  15, 
1990  The  SLDC  area  was  classified  as 
a  moderate  nonatlainment  area  (see 
section  181  of  the  CAA  for  further 
information  regarding  classifications 
and  attainment  dates  for  ozone 
nonattainment  areas). 

Under  the  Clean  Air  Act  (CAA), 
designations  can  be  changed  if  sufficient 
data  are  available  to  warrant  such 
changes  and  if  certain  other 
requirements  axe  met.  See  CAA  section 
107(d)(3)(D).  Section  107(d)(3)(E)  of  the 
CAA  provides  that  the  Administrator 
may  not  promulgate  a  redesignation  of 
a  nonattainment  area  to  attainment 
unless: 

(i)  the  Administrator  determines  that 
the  area  has  attained  the  national 
ambient  air  quality  standard; 

(ii)  the  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
CAA  section  110(k); 

(iii)  the  Administrator  determines  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions  ' 
in  emissions  resulting  from 
implementation  of  the  applicable 


implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions; 

(iv)  the  Administrator  has  fully 
approved  a  maintenance  plan  for  the 
area  as  meeting  the  requirements  of 
CAA  section  175A;  and. 

(v)  the  State  containing  such  area  has 
met  all  requirements  applicable  to  the 
area  under  section  110  and  part  D  of  the 
CAA. 

EPA  has  reviewed  the  State's 
redesignation  request,  maintenance 
plan,  related  SIP  elements,  and  the 
partial  NOx  RACT  exemption  request. 
EPA  has  also  considered  all  public 
comments  submitted  in  response  to  the 
NPR  for  this  action  (EPA  only  received 
one  comment  letter  from  the  Utah 
Mining  Association  which  was  in 
support  of  the  NPR).  EPA  has 
determined  that  all  required  SIP 
elements,  including  the  maintenance 
plan,  have  either  been  approved 
previously  or  will  be  fully  approved 
with  this  action,  that  the  area  has 
attained  the  ozone  National  Ambient 
Air  Quality  Standard  (NAAQS).  and  that 
the  improvement  in  air  quality  is  due  to 
permanent  and  enforceable  reductions 
in  emissions  resulting  from  the 
implementation  of  the  applicable 
implementation  plan  and  applicable 
Federal  air  pollutant  control  regulations 
and  other  permanent  and  enforceable 
reductions.  Thus,  the  five  criteria  in 
section  107(d)(3)(E)  of  the  Clean  Air  Act 
(CAA)  have  been  met  and  approval  of 
the  redesignation  request  is  warranted. 
Detailed  descriptions  of  how  the  section 
107(d)(3)(E)  requirements  have  been  met 
are  provided  in  the  May  23,  1997.  NPR 
for  this  action  (62  FR  28396)  and  will 
not  be  rep>eated  here. 

In  addition  to  the  SIP  elements  related 
to  the  redesignation  request,  EPA  also 
proposed  action  in  the  May  23,  1997, 
NPR  on  three  unrelated  SIP  elements. 
First.  EPA  proposed  to  give  limited 
approval  to  the  State's  generic  VOC  and 
NOx  RACT  rules.  In  the  NPR.  EPA 
noted  deficiencies  in  these  rules  that 
prevent  full  approval,  and  thus.  EPA  is 
only  giving  limited  approval  to  these 
rules  for  their  strengthening  eflfect.  not 
as  meeting  the  CAA's  requirements  for 
VOC  and  NOx  RACT.  Second,  EPA 
proposed  to  approve  I/M  provisions  for 
Weber  Coimty  and  is  now  fully 
approving  these  I/M  provisions.  A 
detailed  description  of  EP A's  rationale 
for  these  actions  is  contained  in  the  May 
23,  1997,  NPR  for  this  action  (62  FR 
28396). 

n.  Final  Action 

A.  In  this  action,  EPA  is  approving  the 
following: 


1.  The  SLDC  redesignation  request — 
EPA  is  approving  the  Governor's 
November  12, 1993.  request  to 
redesignate  the  SLX)C  ozone 
nonattainment  area  to  attainment. 

2.  The  SLDC  maintenance  plan — EPA 
is  approving  the  maintenance  plan  that 
the  Governor  submitted  on  February  19, 
1997  ("maintenance  plan").  EPA  notes 
that  a  key  aspect  of  the  maintenance 
plan  is  its  implications  with  respect  to 
the  conformity  regulations.  These 
regulations  require  a  demonstration  that 
emissions  from  the  transportation  plan 
and  Transportation  Improvement 

Program  are  consistent  with  the 

emissions  budget  in  the  SIP  (40  CFR 
93.118  and  93.119).  The  emissions 
budget  is  defined  as  the  level  of  mobile 
source  emissions  relied  upon  in  the 
attainment  or  maintenance 
demonstration  to  maintain  compliance 
with  the  NAAQS  in  the  nonattainment 
area.  The  rule's  requirements  and  EPA's 
policy  on  emissions  budgets  are  found 
in  the  Preamble  to  the  transportation 
conformity  rule  (58  FR  62193-62196) 
and  in  the  sections  of  the  rule 
referenced  above. 

The  maintenance  plan  defines 
emissions  budgets  for  each  year  between 
1994  and  2007,  and  for  2015  and  2020. 
The  1994-2007  emissions  budgets  are 
based  on  the  maintenance  plan's 
emission  inventory  projections,  while 
the  2015  and  2020  budgets  are  based  on 
EKMA  modeling.  The  maintenance  plan 
lists  budgets  for  Salt  Lake  County  and 
Davis  County  separately,  and  for  the 
entire  nonattainment  area  (both 
Counties  combined).  The  plan  provides 
that  the  metropolitan  planning 
organization  (Wasatch  Front  Regional 
Council)  may  demonstrate  conformity 
with  the  budgets  for  each  Coimty 
individually  or  for  the  entire 
nonattainment  area  at  its  option.  The 
plan  also  identifies  a  safety  margin 
(called  the  "emissions  credit")  for  each 
year,  which  is  the  difference  between 
total  emissions  from  all  soiut:es  in  the 
attainment  year  and  in  each  future  year. 
The  plan  provides  that  this  safety 
margin  may  be  used  for  conformity 
purposes  if  authorized  by  the  Utah  Air 
Quality  Board. 

3.  The  1990  SLDC  ozone  base  year 
emissions  inventory — EPA  is  approving 
the  1990  SLDC  ozone  base  year 
emissions  inventory  that  the  Governor 
submitted  on  January  13, 1995.  (writh 
corrections  submitted  on  April  20. 1995, 
by  Russell  Roberts.  Director.  Utah 
Division  of  Air  Quality). 

4.  VOC  RACT— EPA  is  approving  the 
State's  VOC  RACT  requirements  as 
presented  in  specific  sections  of  the 
maintenance  plan  (described  below)  and 
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as  reflected  in  the  following  State 
Approval  Orders  (AO): 

(a)  Hill  Air  Force  Base{HAFB)  AO 
DAQE-163-96  dated  February  9. 1996, 
HAFB  AO  DAQE-1 134-95  dated 
December  7,  1995,  HAFB  AO  DAQE- 
860-95  dated  September  20,  1995. 
HAFB  AO  DAQE-775-95  dated  August 
30.  1995.  HAFB  AO  DAQE-403-95 
dated  May  8. 1995,  HAFB  AO  DAQE- 
067-95  dated  January  31,  1995,  HAFB 
AO  DAQE-068-95  dated  January  30, 
1995,  HAFB  AO  DAQE-915-94  dated 
October  18.  1994,  HAFB  AO  DAQE- 
824-94  dated  September  29,  1994, 
HAFB  AO  DAQE-0752-93  dated  August 
27.  1993.  HAFB  AO  DAQE-0719-93 
dated  August  20, 1993,  HAFB  AO 
DAQE-01 03-93  dated  February  11, 
1993,  HAFB  AO  DAQE-1171-92  dated 
January  4.  1993.  HAFB  AO  DAQE-416- 
92  dated  April  28,  1992,  HAFB  AO 
DAQE-167-92  dated  February  19.  1992, 
HAFB  AO  DAQE-894-91  dated 
November  25.  1991,  HAFB  AO  BAQE- 
039-91  dated  February  7,  1991,  HAFB 
AO  BAQE-669-88  dated  December  20, 
1988,  HAFB  AO  BAQE-525-88  dated 
October  13,  1988,  HAFB  AO  BAQE- 
353-88  dated  July  21, 1988,  HAFB  AO 
BAQE-026-88  dated  January  20, 1988, 
HAFB  AO  for  Industrial  Wastewater 
Treatment  Facility  dated  February  20, 
1986,  HAFB  AO  for  Hydrazine  Exhaust 
Incinerator  dated  Februarj-  5. 1985, 
HAFB  AO  for  Paint  Booth,  HVAC 
Modification,  Standby  Generators,  and 
Fuel  Storage  dated  July  18,  1983,  HAFB 
AO  for  Remodeling  Base  Exchange  BX 
Service  Station  dated  July  12.  1979, 
HAFB  AO  for  Construction  dated  Jime 
27. 1978.  and  the  Olympia  Sales 
Company  AO  DAQE-300-95  dated 
April  13,  1995. 

(b)  VOC  RACT,  as  described  in  the 
maintenance  plan,  was  addressed  for 
the  Amoco,  Chevron.  Crysen.  Flying  J. 
and  Phillips  refineries  through  the 
Governor's  submittals  of  VOC  RACT 
rules  on  May  4.  1990  and  July  25,  1991. 
as  approved  by  EPA  on  Jime  26,  1992 
(57  FR  28621). 

5.  NOx  RACT — EPA  is  approving  the 
State's  NOx  RACT  requirements  as 
reflected  in  the  following  State 
Approval  Orders  (AO): 

(a)  Pacificorp  Gadsby  Power  Plant — 
AO:  DAQE-0063-94,  dated  February  3. 
1994. 

(b)  Kennecott  Utah  Copper  Utah 
Power  Plant— AO:  DAQE-433-94.  dated 
May  27.  1994. 

6.  Basic  Inspection  and  Maintenance 
(I/M)  for  Salt  Lake  and  Davis  Counties — 
EPA  is  approving  the  Basic  I/M 
provisions  for  Salt  Lake  and  Davis 
Counties  that  the  Governor  submitted 
on  February  19. 1997. 


7.  Improved  I/M  for  Salt  Lake  and 
Davis  Counties — EPA  is  approving  the 
Improved  I/M  provisions  for  Salt  Lake 
and  Davis  Counties  that  the  Governor 
submitted  on  February  19,  1997. 

8.  Partial  NOx  RACT  Exemption 
Request — EPA  is  approving  the  Partial 
NOx  RACT  Exemption  Request  for  the 
SLDC  area  as  was  submitted  by  Ursula 
Trueman,  Director,  Utah  Division  of  Air 
Quality  on  May  2,  1997.  It  is  important 
to  note  that  EPA  is  only  approving  an 
exemption  from  the  NOx  RACT 
requirements  for  those  major  stationary 
sources  of  NOx  in  the  SLDC 
nonattainment  area  other  than  the 
Pacificorp  Gadsby  Power  Plant  and  the 
Keimecott  Utah  Copper  Utah  Power 
Plant.  EPA  is  not  approving  an 
exemption  from  the  NOx  NSR 
requirements.  NOx  conformity 
requirements,  or  the  motor  vehicle  I/M 
requirements  related  to  NOx. 
Furthermore,  EPA  notes  that  NOx  limits 
for  some  or  all  of  the  major  stationary 
sources  of  NOx  other  than  the  Pacificorp 
Gadsby  and  Keimecott  Utah  Copper 
Utah  Power  Plants  are  necessary  for  the 
SLDC  nonattainment  area  to 
demonstrate  maintenance  of  the  ozone 
NAAQS  through  2007  (2020  for 
conformity  purposes). 

9.  Revisions  to  UACR  R307-1-3.3.3.C, 
a  portion  of  "Control  of  Installations" 
and  revisions  to  UACR  R307-3.5.3.B(1), 
a  portion  of  "Emission  Statement 
Inventory,"  both  as  submitted  by  the 
Governor  on  February  19,  1997. 

B.  Unrelated  to  the  SLDC  ozone 
redesignation  request.  EPA  is  also  taking 
the  following  actions: 

1.  EPA  is  approving  the  Weber  County 
Basic  I/M  provisions  as  submitted  by 
the  Governor  on  February  19,  1997. 

2.  EPA  is  granting  limited  approval  of 
revisions  to  UACR  R307-14-1 
"Requirements  for  Ozone 
Nonattainment  Areas  and  Davis  and  Salt 
Lake  Counties"  as  submitted  by  the 
Governor  on  February  6,  1996.  UACR 
R307-14-1  requires  RACT  for  existing 
major  sources  of  VOC  and  NOx  for 
which  no  specific  emission  limits  or 
other  control  requirements  have  been 
established  in  R307-14.  This  generic 
RACT  rule  strengthens  the  SIP,  but  does 
not  meet  all  the  CAA  requirements  for 
RACT.  Thus.  EPA  is  approving  this  rule 
for  its  strengthening  effect  only.  For  a 
full  discussion  of  the  reasons  EPA  is 
unable  to  fully  approve  the  revisions  to 
UACR  R307-14-1.  please  refer  to  the 
May  23.  1997.  NPR  for  this  action  (62 
FR  28396.  28399-28400,  28404). 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  State 
Implementation  Plan.  Each  request  for 


revision  to  any  State  Implementation 
Plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  enviroiunental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

m.  Administrative  RequirementB 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  irom  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

Redesignation  of  an  area  to  attainment 
under  sections  107(d)(3)(D)  and  (E)  of 
the  CAA  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  to  attainment  is  an  action 
that  affects  the  status  of  a  geographical 
area  and  does  not  impose  any  regulatory 
requirements  on  soiures.  Therefore.  I 
certify  that  the  approval  of  the 
redesignation  request  will  not  affect  a 
substantial  number  of  small  entities. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  natxu^  of  the 
Federal-State  relationship  under  the 
CAA,  preparation  of  a  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.Q 
7410(a)(2). 

Approvals  of  NOx  exemption  requests 
under  section  182(f)  of  the  CAA  do  not 
create  any  new  requirements.  Therefore, 
I  certify  that  approval  of  the  State's 
partial  NOx  RACT  exemption  request 
will  not  have  a  significant  impact  on 
any  small  entities  affected. 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
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("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995.  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  Section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  This  Federal  action  will 
approve  a  redesignation  to  attainment, 
pre-existing  requirements  under  State  or 
local  law,  and  an  exemption  from 
requirements  otherwise  imposed  under 
the  CAA;  this  action  will  impose  no 
new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
will  result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  the  publication  of  the 
rule  in  today's  Federal  Register.  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  use.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  15, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307{b)(2j.J 


List  of  Subiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  Monoxide, 
Hydrocarbons,  Incorporation  by 
reference,  Intergovernmental  relations. 
Nitrogen  dioxide,  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  luly  2. 1997. 
lack  W.  McGraw, 

Acting  Regional  Administrator. 

Title  40.  chapter  I,  parts  52  and  81  of 
the  Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  TT— UTAH 

2.  Section  52.2320  is  amended  by 
add^g  paragraph  (c)(38)  to  read  as 
follows: 

§  52.2320    Identmcation  of  p4an. 

•         •         •         *         • 

(c)*  *  • 

(38)  Revisions  to  the  Utah  State 
Implementation  Plan,  Section  DC, 
Control  Measures  for  Area  and  Point 
Sources,  Part  D,  Ozone;  Section  X, 
Vehicle  Inspection  and  Maintenance 
Program,  Part  A,  General  Requirements 
and  Applicability;  Section  X,  Vehicle 
Inspection  and  Maintenance  Program, 
Part  B,  Davis  County;  Section  X,  Vehicle 
Inspection  and  Maintenance  Program, 
Part  C,  Salt  Lake  County;  Section  X, 
Vehicle  Inspection  and  Maintenance 
Program,  Part  E,  Weber  County;  UACR 
R307-1-3.3.3.C.,  a  portion  of  Control  of 
Installations;  UACR  R307-1-3.5.3.B.(1), 
a  portion  of  Emission  Statement 
Inventory;  all  as  submitted  by  the 
Governor  on  February  19, 1997.  EPA 
approved  the  above  provisions.  In 
addition,  EPA  approved,  for  the  limited 
purpose  of  strengthening  the  SIP, 
revisions  to  UACR  R307-14, 
Requirements  for  Ozone  Nonattainment 
Areas  and  Davis  and  Salt  Lake  Counties, 
as  submitted  by  the  Governor  on 
February  6, 1996. 

(i)  Incorporation  by  reference. 

(A)  UAOl  R307-2-13  adopted  by  the 
Utah  Air  Quality  Board  on  January  8, 
1997,  effective  March  4, 1997.  including 
Section  DC,  Part  D.2  of  the  Utah  State 
Implementation  Plan  (SIP)  that  such 
rule  incorporates  by  reference  (Ozone 
Maintenance  Provisions  for  Salt  Lake 


and  Davis  Counties,  adopted  by  the 
Utah  Air  Quality  Board  on  January  8, 
1997),  and  excluding  any  other 
provisions  that  such  rule  incorporates 
by  reference. 

(B)  The  following  State  Approval 
Orders  (AO):  Pacificorp  Gadsby  Power 
Plant  AO  DAQE-0063-94  dated 
February  3, 1994,  Kennecott  Utah 
Copper  Utah  Power  Plant  AO  DAQE- 
433-94  dated  May  27, 1994,  Hill  Air 
Force  Base  (HAFB)  AO  DAQE-163-96 
dated  February  9, 1996,  HAFB  AO 
DAQE-1134-95  dated  December  7, 
1995,  HAFB  AO  DAQE-860-95  dated 
September  20,  1995,  HAFB  AO  DAQE- 
775-95  dated  August  30, 1995,  HAFB 
AO  DAQE-403-95  dated  May  8, 1995, 
HAFB  AO  DAQE-067-95  dated  January 
31, 1995.  HAFB  AO  DAQE-068-95 
dated  January  30, 1995,  HAFB  AO 
DAQE-915-94  dated  October  18,  1994, 
HAFB  AO  DAQE-824-94  dated 
September  29,  1994,  HAFB  AO  DAQE- 
0752-93  dated  August  27,  1993,  HAFB 
AO  DAQE-0719-93  dated  August  20, 
1993.  HAFB  AO  DAQE-0103-93  dated 
February  11, 1993,  HAFB  AO  DAQE- 
1171-92  dated  January  4,  1993,  HAFB 
AO  DAQE-416-92  dated  April  28,  1992, 
HAFB  AO  DAQE-1 67-92  dated 
February  19. 1992,  HAFB  AO  DAQE- 
894-91  dated  November  25, 1991, 
HAFB  AO  BAQE-039-91  dated 
February  7. 1991,  HAFB  AO  BAQE- 
669-88  dated  December  20,  1988,  HAFB 
AO  BAQE-525-68  dated  October  13, 
1988,  HAFB  AO  BAQE-353-88  dated 
July  21,  1988,  HAFB  AO  BAQE-026-88 
dated  January  20,  1988.  HAFB  AO  for 
Industrial  Wastewater  Treatment 
Facility  dated  February  20,  1986,  HAFB 
AO  for  Hydrazine  Exhaust  Incinerator 
dated  February  5,  1985,  HAFB  AO  for 
Paint  Booth,  HVAC  Modification, 
Standby  Generators,  and  Fuel  Storage 
dated  July  18,  1983,  HAFB  AO  for 
Remodeling  Base  Exchange  BX  Service 
StaUon  dated  July  12,  1979,  HAFB  AO 
for  Construction  dated  June  27,  1978, 
and  the  Olympia  Sales  Company  AO 
DAQE-300-95  dated  April  13,  1995. 

(C)  UACR  R307-2-18,  adopted  by  the 
Utah  Air  Quality  Board  on  February  5, 
1997,  effective  February  14,  1997.  This 
rule  incorporates  by  reference  Section 
X,  Part  A  of  the  Utah  State 
Implementation  Plan,  Vehicle 
Inspection  and  Maintenance  Program, 
General  Requirements  and 
Applicability. 

(D)  UACR  R307-2-31,  adopted  by  the 
Utah  Air  Quality  Board  on  February  5, 
1997,  effective  February  14,  1997.  This 
rule  incorporates  by  reference  Section 
X,  Part  B  of  the  Utah  State 
Implementation  Plan,  Vehicle 
Inspection  and  Maintenance  Program, 
Davis  County. 
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(E)  UACR  R307-2-32,  adopted  by  the 
Utah  Air  Quality  Board  on  February  5, 
1997,  effective  February  14.  1997.  This 
rule  incorporates  by  reference  Section 
X,  Part  C  of  the  Utah  State 
Implementation  Plan,  Vehicle 
Inspection  and  Maintenance  Program, 
Salt  Lake  County. 

(F)  UACR  R307-2-34,  adopted  by  the 
Utah  Air  Quality  Board  on  February  5, 
1997,  effective  February  14, 1997.  This 
rule  incorporates  by  reference  Section 
X,  Part  E  of  the  Utah  State 
Implementation  Plan,  Vehicle 
Inspection  and  Maintenance  Program, 
Weber  County. 

(G)  UACR  R307-1-3.3.3.C.,  a  portion 
of  Control  of  Installations,  as  adopted  by 
the  Utah  Air  Quality  Board  on  January 
8,  1997,  effective  January  15, 1997. 

(H)  UACR  R307-1-3.5.3.B.(1},  a 
portion  of  Emission  Statement  Inventory 
regulation,  as  adopted  by  the  Utah  Air 
Quality  Board  on  January  8, 1997, 
effective  January  15,  1997. 

(I)  UACR  R307-14-1,  Requirements 
for  Ozone  Nonattainment  Areas  and 
Davis  and  Salt  Lake  Counties,  adopted 
by  the  Utah  Air  Quality  Board  on 
August  9,  1995,  effective  on  August  15. 
1995. 

3.  New  §  52.2350  is  added  to  read  as 
follows: 


§  52.2350    Emission  inventories. 

The  Governor  of  the  State  of  Utah 
submitted  the  1990  base  year  emission 
inventory  of  ozone  precursors,  which 
are  volatile  organic  compounds, 
nitrogen  oxides,  and  carbon  monoxide, 
for  the  Salt  Lake  and  Davis  Counties 
ozone  nonattainment  area  on  January 
13,  1995,  as  a  revision  to  the  State 
Implementation  Plan  (SIP).  This 
inventory  addresses  emissions  &om 
point,  area,  non-road,  on-road  mobile, 
and  biogenic  sources.  This  Governor's 
submittal  was  followed  by  the  submittal 
of  corrections  to  the  inventory,  on  April 
20,  1995,  from  Russell  Roberts,  Director. 
Division  of  Air  Quality,  Utah 
Department  of  Environmental  Quality. 
The  ozone  maintenance  plan  for  Salt 
Lake  and  Davis  Counties  that  the 
Governor  submitted  on  February  19. 
1997,  incorporates  by  reference  the 
corrected  1990  base  year  ozone  emission 
inventory  as  background  material.  The 
1990  ozone  base  year  emission 
inventory  requirement  of  section 
182(a)(1)  of  the  Clean  Air  Act,  as 
amended  in  1990,  has  been  satisfied  for 
the  Salt  Lake  and  Davis  Counties  area. 

4.  New  §  52.2351  is  added  to  read  as 
follows: 

§  52.2351    Ares-wide  nitrogen  oxides  (NOx) 
exemption. 

On  May  2, 1997,  Ursula  Trueman, 
Director,  Division  of  Air  Quality,  Utah 

Utah-Ozone 


Department  of  Environmental  Quality, 
submitted,  on  behalf  of  the  State  of  Utah 
and  pursuant  to  section  182(f)(2)(A)  of 
the  Clean  Air  Act  as  amended  in  1990, 
a  section  182(0(2)  NOx  Reasonably 
Available  Control  Technology  (RACT) 
exemption  request  for  major  stationary 
sources  of  NOx  in  the  Salt  Lake  and 
Davis  Counties  ozone  nonattainment 
area  other  than  the  Pacificorp  Gadsby 
and  Kennecott  Utah  Copper  Utah  Power 
Plants.  The  exemption  request  was 
based  on  ambient  air  quality  monitoring 
data  which  demonstrated  that  the  ozone 
National  Ambient  Air  Quality-  Standard 
(NAAQS)  had  been  attained  in  the  Salt 
Lake  and  Davis  Counties  ozone 
nonattainment  area  for  the  years  1990 
through  1996.  EPA  approved  this  NOx 
RACT  exemption  request  on  }uly  2, 
1997. 

PART  81— (AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  In  §81.345,  the  table  entiUed 
"Utah-Ozone"  is  amended  by  revising 
the  entry  for  "Salt  Lake  Qty  Area"  to 
read  as  follows: 

SSI .345    Utah. 


Designated  area 


Designation 


Ciassification 


Date^ 


Type 


Date' 


Type 


Satt  \jakie  City  Area: 

Davis  County  

Salt  Lake  County 


August  18,  1997 Attainment 

August  18,  1997 Attainment. 


'  This  date  is  Movember  15,  1990,  unless  othenwise  noted. 


•        *         •         •        • 

(PR  Doc.  97-18715  Filed  7-16-97;  8:45  am] 
SaUNGCOOE  66aO-50-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  16. 74. 75.  and  95 
RIN  0991-AA88 

Indirect  Cost  Appeals 

AGENCY:  Department  of  Health  and 
Himian  Services  (HHS). 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  removes  the 
informal  grant  appeals  procedure  for 


mdirect  cost  rates  and  other  cost  issues. 
The  regional  HHS  Divisions  of  Cost 
Allocation  have  been  reorganized  into  a 
new  Program  Support  Center  and  no 
longer  report  to  the  Regional  Directors, 
making  the  process  obsolete.  The 
Department  also  sees  Uttle  value  in  this 
informal  appeals  process  because  it 
firequently  lengthens  the  time  required 
for  appeals.  Deletion  of  this  rule  will 
reduce  internal  management  regulations 
as  required  by  Executive  Order  12861. 
(45  CFR  part  75) 

DATES:  Effective  August  18,  1997. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Ronald  Speck,  (202)  401-2751.  For  the 
hearing  impaired  only:  TDD  (202)  690- 
6415. 


SUPPLEMENTARY  INFORMATION:  On  March 
5,  1997.  HHS  published  a  Notice  of 
Proposed  Rulemaking  (62  FR  10009) 
solicitii^  public  comments  on  a 
proposal  to  remove  45  CFR  part  75, 
"Informal  grant  appeals  procedures," 
together  with  all  references  to  it.  Part  75 
provides  for  an  informal  appeals  process 
to  the  Regional  Directors  (prior  to  formal 
appeals  under  45  CFR  part  16)  for 
disputes  arising  from  determinations 
made  by  a  Director,  Division  of  Cost 
Allocation  (DCA)  in  the  Department's 
regional  offices,  concerning  indirect  cost 
rates  and  certain  other  cost  allocation 
plans.  The  Department's  Divisions  of 
Cost  Allocation  have  been  reorganized 
into  a  New  Program  Support  Center  and 
no  longer  report  to  the  Regional 
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Directors.  Consequently  the  procedures 
in  part  75  are  obsolete. 

In  addition,  experience  has  shown 
that  this  informal  appeals  process 
actually  resolves  very  few  of  the  covered 
disputes,  because  most  of  these  informal 
appeals  are  subsequently  appealed  to 
the  Departmental  Appeals  Board 
established  by  45  CFR  part  16. 
Therefore,  this  informal  appeals  process 
has  the  effect  of  lengthening  the  total 
time  required  to  finally  resolve  the 
subject  appeals. 

No  public  comments  were  received 
concerning  this  proposal.  Since  the 
Department  sees  little  value  in  this 
informal  appeals  process,  and  this 
process  is  obsolete,  we  are  adopting  the 
proposal  to  eliminate  part  75  as  final, 
thereby  reducing  internal  management 
regulations  as  required  by  Executive 
Order  12861.  [We  have  corrected  an 
inadvertent  omission  in  the  Notice  of 
Proposed  Rulemaking's  authority 
citation  for  45  CFR  part  74.) 

Regulatory  Impact  Analyses 

Executive  Order  12866 

This  final  rule  was  reviewed  by  the 
Office  of  Management  and  Budget. 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulator,'  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  final  rule- 
before  publication  and,  by  approving  it, 
certifies  that  it  does  not  havea 
significant  impact  on  a  substantial 
numt)er  of  small  entities. 

Unfunded  Mandates  Act 

The  Department  has  determined  that 
this  final  rule  is  not  a  significant 
regulatory  action  within  the  meaning  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
information  collection  requirements 
requiring  clearance  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  45  CFR  Parts  16,  74. 
75, and  95 

.Accounting,  Administrative  practice 
and  procedures.  Grant  programs — 
health.  Grant  programs — social 
programs.  Grants  administration, 
Reporting  and  recordkeeping 
requirements. 

(Catalog  of  Federal  Domestic  Assistance 
Number  does  not  apply] 


Dated:  July  10, 1997. 
Donna  E.  Shalala, 

Secretary. 

Accordingly,  for  the  reasons  set  forth 
above,  title  45  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  Ifr-PRCXEDURES  OF  THE 
DEPARTMENTAL  GRANT  APPEALS 
BOARD 

1.  Part  16  is  amended  as  follows: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Authority:  5  U.S.C.  301  and  sees.  1,  5,  6, 
juid  7  of  Reorganization  Plan  No.  1  of  1953, 
18  PR  2053,  67  SUt.  631  and  authorities  cited 
in  the  Appendix. 

$16.3    [Amended] 

b.  Section  16.3(c)  is  amended  by 
removing  the  words  "and  part  75  of  this 
title  for  rate  determinations  and  cost 
allocation  plans". 

Appendix  A  to  Part  16  (Amended] 

c.  Section  D.  of  appendix  A  is 
amended  by  removing  the  last  sentence. 

PART  74— UNIFORM  ADMINISTRATIVE 
REQUIREMENTS  FOR  AWARDS  AND 
SUBAWARDS  TO  INSTITUTIONS  OF 
HIGHER  EDUCATION,  HOSPITALS, 
OTHER  NONPROnT  ORGANIZATIONS, 
AND  COMMERCIAL  ORGANIZATIONS; 
AND  CERTAIN  GRANTS  AND 
AGREEMENTS  WITH  STATES,  LOCAL 
GOVERNMENTS  AND  INDIAN  TRIBAL 
GOVERNMENTS 

2.  Part  74  is  amended  as  follows: 

a.  The  authority  citation  continues  to 
read  as  follows: 

Aathority:  5  U.S.C.  301;  OMB  Circular  A- 
110;  Appendix  )  is  also  issued  under  31 
U.S.C.  section  7505. 

$  74.62    [Amended] 

b.  Section  74.62(b)  is  amended  by 
removing  the  numbers  "16,  75,"  and 
adding,  in  their  place,  the  number  "16". 

§  74.90    [Amended] 

c.  Section  74.90(b)  is  amended  by 
removing  the  words  "parts  16  and  75" 
and  adding,  in  their  place,  the  words 
"part  16". 

PART  75-4NFORMAL  GRANT 
APPEALS  PROCEDURES  [REMOVED] 

3.  Part  75  is  removed. 

PART  95— GENERAL 
ADMINISTRATION— GRANT 
PROGRAMS  (PUBLIC  ASSISTANCE 
AND  MEDICAL  ASSISTANCE) 

4.  Part  95  is  amended  as  follows: 

a.  The  authority  citation  continues  to 
read  as  follows: 


Authority:  Sec.  452(a),  83  Stat.  2351,  42 
U.S.C.  652(a);  sec.1102,  49  Stat.  647,  42 
U.S.C.  1302;  sec.  7(b},  68  SUt.  658,  29  U.S.C. 
37(b);  sec.  139,  84  Stat.  1323,  42  U.S.C. 
2577b.;  sec.  144.  81  Stat  529,  42  U.S.C.  2678; 
sec.  1132,  94  Stat.  530.  42  U.S.C.  1320b-2; 
sec.  306(b),  94  Stat.  530,  42  U.S.C.  1320b-2 
note,  unless  otherwise  noted. 

$95,513    [Removed] 

b.  Section  95.513  is  removed, 

§95.519    [Amended] 

c.  Section  95.519(b)  is  amended  by 
redesignating  paragraph  (b)(1)  as 
paragraph  (b),  in  newly  redesignated 
paragraph  (b)  by  removing  the  words 
"reconsideration  of  the  determination 
under  45  CFR  part  75"  and  adding,  in 
their  place,  the  words  "appeal  of  the 
determination  under  45  CFR  part  16", 
and  by  removing  paragraph  (b)(2). 

[PR  Doc.  97-18874  Filed  7-16-97;  8:45  am) 

BILUNG  CODE  41$0-04-M 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  93-270;  RM-8323.  RM- 
8339,  RM-B428,  RM-8429,  and  RM-8430] 

FM  Broadcasting  Services;  Nashville, 
Cordele,  Dawson,  Montezuma,  and 
Hawkinsvllle,  GA 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


summary:  The  Chief,  Allocations 
Branch,  granted  the  counterproposal 
(RM-8428)  filed  by  Tifton  Broadcasting 
Corporation,  licensee  of  Station 
WJYF(FM),  Channel  237C3  (95.3  MHz), 
Nashville,  Georgia,  to  upgrade  that 
station  by  substituting  Channel  237C2 
for  Channel  237C3  and  modifying  its 
license  to  operate  on  Chaimel  237C2. 
That  counterproposal  was  filed  in 
response  to  the  Notice  of  Proposed  Rule 
Making,  58  FR  58671,  published 
November  3,  1993,  which  had  set  forth 
two  allotment  proposals  in  response  to 
the  interrelated  petitions  for  rule 
making  filed  by  Radio  Cordele,  Inc. 
("RCI")  (RM-8323),  licensee  of  Station 
WKKN(FM),  Cordele,  Georgia,  and  by 
John  F.  Tuck  and  Phonson  Donaldson, 
Bankruptcy  Court  Appointed  Receivers 
for  Dawson  Broadcasting  Company 
("DBC")  (RM-8339),  licensee  of  Station 
WAZE(FM),  Dawson,  Georgia.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  September  2,  1997.  The 
window  period  for  filing  applications 
for  Channel  251 A  at  Dawson,  Georgia 
will  open  on  September  2,  1997,  and 
close  on  October  3, 1997. 
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FOR  FURTHER  INFORMATION  CONTACT:  J. 

Bertron  Withers,  Jr.,  Mass  Media 
Bureau,  (202)  418-2180. 
SUPPLEMENTARY  INFORMATION:  Channel 
237C2  can  be  allotted  at  Nashville, 
Georgia  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  a  site 
restricted  to  6.3  kilometers  (3.9  miles) 
northwest  of  the  community  at 
coordinates  North  Latitude  31-15-18 
and  West  Longitude  83-17-08.  RCI's 
petition  was  denied  and  DBC's  petition 
and  its  later-filed  counterproposal  (RM- 
8430)  were  dismissed  because  the 
license  for  Station  WAZE(FM)  was 
canceled,  creating  a  vacant  allotment  at 
Dawson,  Georgia.  Accordingly,  a  filing 
window  is  being  opened  for  Dawson.  A 
counterproposal  jointly  filed  by  Tri- 
County  Broadcasting,  Inc.,  licensee  of 
StaUon  WQSY(FM),  Hawkinsvllle. 


Georgia,  and  Montezuma  Broadcasting, 
licensee  of  Station  WLML(FM), 
Montezuma,  Georgia  (RM-8429),  was 
also  dismissed.  This  is  a  summary  of  the 
Commission's  Report  and  Order,  MM 
Docket  No.  93-270  adopted  June  25, 
1997  and  released  July  11,  1997.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in 
Commission's  Reference  Center  (Room 
239),  1919  M  Street.  N.W.,  Washington, 
DC  20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractor. 
International  Transcription  Services, 
2100  M  Street.  N.W.,  Suite  140, 
Washington,  DC  20037,  (202)  857-3800. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 


Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— {AMENDED] 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  303,  48  Stat.,  as  amended, 
1082;  47  U.S.C.  154,  as  amended. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments,  under  Georgia,  is  amended 
by  removing  Channel  237C3  at 
Nashville  and  adding  Channel  237C2. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 

[FR  Doc.  97-18823  Filed  7-16-97;  8:45  am] 
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Thursday.  July  17.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opporlunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 

9  CFR  Parts  317  and  381 
[Docket  No.  94-030P] 
RIN  0583-AB98 

labeling  of  Natural  or  Regenerated 
Collagen  Sausage  Casings 

AGENCY:  Food  Safety  and  Inspection 
Service.  USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  proposing 
to  require  the  source  labeling  of  natural 
sausage  casings  if  they  are  derived  from 
a  different  type  of  livestock  or  poultry 
than  the  meat  or  poultry  in  the  enclosed 
sausage.  FSIS  is  also  proposing  to 
require  source  labeling  for  regenerated 
collagen  casings. 

DATES:  Comments  must  be  received  on 
or  before  September  15,  1997. 
ADDRESSES:  Submit  an  original  and  two 
copies  of  comments  to:  FSIS  Docket 
Clerk.  DOCKET  #94-030P,  Room  102, 
Cotton  Annex.  300  C  Street,  SW, 
Washington,  DC  20250-3700.  Reference 
materials  cited  in  tliis  docket  will  be 
available  for  public  inspection  in  the 
FSIS  Docket  Room  from  8:30  a.m.  to 
4;30  p.m..  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  Hudnall,  Assistant  Deputy 
Administrator,  Standards  &  Methods 
Review.  Office  of  Policy,  Program 
Development  and  Evaluation;  (202) 
205-0495. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  luly  18,  1994,  FSIS  was  petitioned 
by  the  Office  of  the  Attorney  General  of 
the  State  of  Connecticut  to  adopt  a 
regulation  to  require  the  identification 
of  the  origin  of  natural  sausage  casings 
on  sausage  offered  for  sale  in  commerce. 
The  Attorney  General  was  responding  to 
a  letter  he  had  received  from  a 
Coimecticut  consumer  describing  the 


consumer's  difficulty  in  attempting  to 
ascertain  the  origin  of  a  natural  sausage 
casing. 

The  consumer  had  gone  to  a  local 
supermarket's  butcher  shop  to  purchase 
chicken  and  other  non-pork  sausages 
"in  packages  the  butcher  shop  makes  in- 
house."  Before  purchasing  any  sausages, 
however,  the  consumer  asked  the 
butcher  whether  there  was  "even  a 
minuscule  bit  of  pork  anywhere  in  the 
sausage."  The  consumer  was  dismayed 
to  learn  that  the  casing  surrounding  a 
non-pork  sausage  could,  in  fact,  be  a 
pork  casing  and  that  no  law  or 
regulation  required  the  origin  of  the 
casing  to  be  on  the  sausage's  label.  In 
her  letter  to  the  Attorney  General,  the 
consiuner  observed  that  the  failure  of 
sausage  manufacturers  to  label  the 
origin  of  natural  sausage  casings  had 
resulted  in  the  unintended  consumption 
of  pork  products  by  persons  who,  for 
religious  reasons,  did  not  want  to 
consume  them.  On  behalf  of  this 
consumer,  the  Attorney  General  of  the 
State  of  Connecticut  petitioned  FSIS  to 
require  the  identification  of  the  origin  of 
natural  sausage  casings.  The  Attorney 
General  stated  that  he  believes  strongly 
that  it  is  essential  for  a  consumer  to  be 
provided  with  meaningful  labeling 
information  as  to  the  nature  and  content 
of  a  sausage's  casing,  whether  based 
upon  dietary,  religious  or  other  factors. 

On  August  25, 1995,  the  Religious 
Action  Center  of  Reform  Judaism 
submitted  a  similar  petition  to  FSIS 
requesting  that  the  nature  of  sausage 
casings  (natural  or  regenerated)  be 
identified  on  the  label,  as  well  as  the 
sp)ecies  origin  of  the  casings.  The 
petitioner  stated  that  religious  concerns 
motivated  the  request  for  a  more 
specific  ingredient  declaration. 
Referencing  the  issue  raised  by  the 
Connecticut  consumer,  this  petitioner 
stated  that  current  federally-approved 
labels  "would  not  warn  a  religious  Jew 
or  Muslim  that  a  sausage  with  chicken 
or  veal  contents  is  cased  with  pig 
collagen."  This  petitioner  argued  that 
"Federally-approved  labels  must  warn 
consumers  of  the  species  of  origin  of 
collagen  casing — the  labels  are  the  only 
means  of  preventing  consumers  from 
unknowingly  consuming  prohibited 
food  products  and  removing  uncertainty 
regarding  the  origin  of  food  products. 
The  petitioner  went  on  to  say  that 
federally-approved  labels  should  impart 
as  much  information  as  possible  to 


health-conscious  and  interested 
consumers,  "whether  such  consumers 
are  religious  or  non-religious." 

Based  on  its  review  of  these  petitions, 
FSIS  concluded  that  there  was  merit  to 
the  argument  that  consumers  of 
sausages  made  with  natural  casings 
expect  the  casings  to  be  derived  from 
the  same  species  as  a  species  indicated 
on  the  product  label.  For  example, 
consumers  expect  that  the  natural 
casing  of  a  sausage  labeled  "beef 
sausage"  to  be  derived  from  cattle. 
Similarly,  FSIS  believes  that  consumers 
of  poultry  sausage,  e.g.,  chicken  franks, 
expect  the  sausage  to  be  made  from 
poultry  and  do  not  expect  the  casing  to 
be  derived  from  a  red  meat  source. 

However,  sausages  are  not  always 
encased  in  a  casing  derived  from  the 
same  type  of  livestock  or  poultry  as  the 
meat  block.  They  may  be  encased  in 
natural  casings  that  derive  from  a 
different  type  of  livestock  or  poultry 
from  that  of  the  sausages.  For  example, 
a  combination  beef-and-lamb  sausage 
may  be  made  with  a  pork  casing. 
Currently,  in  such  a  case,  the 
manufacturer  of  the  beef-and-lamb 
sausage  is  not  required  to  disclose  that 
the  natural  casing  is  not  derived  from 
the  same  type  of  livestock  species  as  the 
sausage  itself.  (Poultry  viscera  are  not 
currently  used  to  encase  sausages  due  to 
their  small  size.) 

FSIS  has  a  broad  array  of  food  safety 
and  other  consumer  protection 
responsibilities.  In  particular,  FSIS  has 
authority  to  regulate  the  processing  and 
distribution  of  meat  and  poultry 
products  to  prevent  the  sale  of 
misbranded  products  in  interstate 
commerce  (see  21  U.S.C.  601  et  seq.  and 
21  U.S.C.  451  et  seq.).  Under  the  Federal 
Meat  Inspection  Act  (FMIA),  the  Poultry 
Products  Inspection  Act  (PPLA),  and  the 
federal  meat  and  poultry  products 
inspection  regulations,  a  meat  or  poultry 
product  is  "misbranded"  if  its  labeling 
is  false  or  misleading  in  any  way. 

Having  concluded  that  consumers 
could  incorrectly  assume  that  sausages 
made  with  natural  casings  or 
regenerated  collagen  casings  are  derived 
from  the  same  species  as  a  species 
indicated  on  the  product  label,  the 
Agency  informed  the  public  of  its 
labeling  policies  regarding  those  types 
of  sausage  casings.  On  July  31,  1996, 
FSIS  published  a  "Notice  of  Policy 
Statement"  in  the  Federal  Register 
explaining  FSIS's  policy  on  the  labeling 
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of  meat  or  poultry  sausages  made  with 
natural  casings  (61  FR  39853;  July  31, 
1996).  That  notice  clarified  FSIS's 
position  that  a  sausage  encased  in  a 
natural  casing  not  obtained  from  the 
same  type  of  livestock  or  poultry  as  the 
meat  inside  is  misbranded  under  the 
FMIA  or  the  PPIA  unless  the  product  is 
properly  labeled  to  show  the  origin  of 
the  natural  casing.  If  the  casing  is  not 
obtained  from  the  same  type  of  livestock 
or  poultry  as  the  meat  inside  and  the 
product  is  not  properly  labeled,  it  is 
misbranded. 

On  October  9,  1996,  the  North 
American  Natiu^l  Casing  Association 
filed  a  lawsuit  against  the  U.S. 
Department  of  Agriculttire  alleging  in 
pertinent  part  that  FSIS's  July  31, 1996, 
policy  notice  violated  the  rulemaking 
procedures  set  forth  in  §  553  of  the 
Administrative  Procedure  Act  (APA)  (5 
U.S.C.  553(e)).  In  response  to  this 
lawsuit,  FSIS  has  reassessed  the  need 
for  notice  and  comment  rulemaking  to 
clarify  requirements  for  casings  in  the 
context  of  misbranding  and,  therefore,  is 
proposing  to  codify  the  labeling 
requirements  for  natural  and 
regenerated  collagen  casings.  FSIS  is 
also  proposing  to  require  that 
establishments  that  manufacture  natural 
or  regenerated  collagen  cksings,  and 
establishments  that  manufacture 
sausages  encased  in  casings  derived 
from  a  different  type  of  livestock  or 
poultry  than  the  encased  meat(s),  keep 
records  identifying  the  source  of  the 
casings.  Pending  completion  of  this 
rulemaking,  FSIS  is  suspending 
enforcement  of  the  July  1996  policy 
statement. 

Natural  Sausage  Casings 

Natural  animal  casings  have  been 
traditional  containers  for  sausage 
materials  for  centimes.  Swine,  sheep, 
and  cattle  are  the  primary  sources  for 
natural  casings.  Hog  casings  come  from 
the  stomach,  the  small  and  large 
intestines,  and  the  rectum  (bung).  Cattle 
casings  come  from  the  esophagus 
(weasand),  the  small  and  large 
intestines,  the  bung,  and  the  bladder. 
Sheep  casings  come  only  from  the 
intestines.  FSIS  does  not  know  of  any 
natural  casings  derived  from  poultry 
sources. 

The  manufacture  of  natural  casings 
consists  typically  of  washing,  scraping, 
and  treating  the  casings  with  chemicals 
to  remove  solubles  and  grading  them  for 
size  and  condition.  The  natural  casings 
are  then  salted,  packaged,  and  shipped 
in  brine  to  the  point  of  use.  They  can 
easily  be  detected  on  the  product  they 
encase  and  are  useful  because  they 
allow  smoke  and  moisture  to  permeate 
the  sausage  diuing  processing.  Natural 


casings  are  usually  considered  edible, 
and  are  eaten  with  the  sausage  they 
encase,  except  for  the  thicker,  larger 
casings,  which,  while  edible,  are  not 
eaten  because  of  their  toughness. 

Regenerated  Collagen  Sausage  Casings 

Sausage  casings  can  also  be 
manufactured  from  collagen. 
Manufactured  collagen  casings  are  made 
from  collagen  extracted  from  cattle 
hides  or  hog  skins.  A  process  called 
regeneration  extracts  the  collagen  from 
the  hide.  After  being  extracted,  the 
collagen  is  dissolved  and  pushed  out 
into  a  tube  and  hardened.  It  is  then 
washed,  swelled  with  acid,  and  formed. 
The  final  shape  is  fixed  in  an  alkali 
bath. 

FSIS  has  tentatively  decided  to 
propose  to  require  source  labeling  of 
regenerated  collagen  casings  because 
consiuners  may  be  confused  about  the 
nature  of  sausages  encased  in  such 
casings  without  that  information.  All 
establishments  involved  in  the 
manufacture  and  use  of  regenerated 
collagen  casings,  from  the  facility 
extracting  collagen  from  the  hides  to  the 
facility  receiving  the  regenerated 
collagen  casings,  plus  any  other 
establishments  that  might  be  included 
in  the  process,  would  be  responsible  for 
knovdng  the  soiuxie  of  the  hides  from 
which  the  "native"  collagen  is  removed. 
All  establishments  would  be  required  to 
keep  records  indicating  the  livestock  or 
poultry  source  of  the  regenerated 
collagen. 

However,  the  data  currently  available 
to  the  Agency  indicates  that  regenerated 
collagen  casings  do  not  retain  any  of 
their  original  animal  character.  It  is 
conceivable,  therefore,  that  sausage 
manufacturers  would  not  be  able  to 
determine  the  source  of  the  regenerated 
collagen  if  the  facility  removing  the 
"native"  collagen  does  not  itself  keep  a 
record  of  the  source  of  the  hides.  This, 
in  tvim,  would  make  it  difficult  for  an 
FSIS  inspector  to  verify  the  source  of  a 
regenerated  collagen  casing  to 
determine  if  the  encased  sausage  is 
mislabeled.  FSIS  believes,  however,  that 
all  establishments,  especially  collagen 
extractors,  keep  records  of  this  nature  as 
a  matter  of  course.  Therefore,  the 
Agency  believes  that  this  requirement 
will  not  impose  a  significant  or  undue 
burden  on  the  industry. 

In  light  of  the  technical  limits  and 
practical  difficulties  that  may  exist  in 
determining  the  source  of  regenerated 
collagen  casings,  FSIS  is  seeking 
conunents  concerning  the  feasibiUty  of 
requiring  establishments  extracting 
collagen  from  hides  and  sausage 
manufacturers  to  identify  the  source  of 
their  regenerated  collagen  casings  and 


whether  imposing  such  a  requirement 
would  benefit  consumers.  FSIS  is  also 
interested  in  learning  if  a  scientific  test 
that  can  ascertain  the  source  of  a 
regenerated  collagen  casing  has  been  or 
is  being  developed. 

The  Proposal 

FSIS  is  proposing  to  amend  the 
Federal  meat  and  poultry  products 
inspection  regulations  to  require  that 
labels  of  sausages  encased  in  natural 
casings  or  regenerated  collagen  casings 
identify  the  type  of  livestock  or  poultry 
from  which  the  casings  were  derived, 
such  as  beef,  swine  or  sheep,  if  the 
casings  are  derived  from  a  different  type 
of  livestock  or  poultry  than  any  meat  or 
poultry  ingredient  of  the  sausage.  The 
manufactiu^r  may  place  the  identity  of 
the  sausage  casing  on  the  principal 
display  panel  or  in  the  ingredient 
statement.  Establishments  that  produce, 
manufacture  or  use  natural  or 
regenerated  sausage  casings  would  also 
be  required  to  maintain  records 
identifying  the  source  of  the  casings. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  all  state  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposal  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  and,  therefore,  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

hi  accordance  with  5  U.S.C.  603,  FSIS 
has  performed  an  Initial  Regulatoty 
Flexibility  Act,  which  is  set  out  below, 
regarding  the  impact  of  the  rule  on 
sinall  entities.  However,  FSIS  does  not 
currently  have  all  the  data  necessary  for 
a  comprehensive  analysis  of  the  effects 
of  this  rule  on  small  entities.  Therefore, 
FSIS  is  inviting  comments  concerning 
potential  effects.  In  particular,  FSIS  is 
interested  in  determining  the  number, 
kind  and  characteristics  of  small  firms 
that  may  incur  benefits  or  costs  from 
implementation  of  this  proposed  rule. 

This  proposed  rule  would  require 
manufacturers  of  sausages  encased  in 
natural  or  regenerated  collagen  a^sings 
to  label  the  source  of  those  casings  if  the 
casings  are  derived  from  a  different  type 
of  livestock  or  poultry  than  the  encased 
sausage  meat(s).  However,  FSIS  believes 
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the  associated  labeling  costs  would  be 
low.  Manufacturers  would  be  able  to 
defer  the  development  of  new  labels  for 
sausage  products  in  natural  and 
regenerated  collagen  casings  until  their 
existing  stocks  of  labels  are  exhausted. 
Moreover,  the  new  labels  could  be 
generically  approved:  manufacturers 
would  not  have  to  prepare  and  submit 
FSIS  Form  7234-1,  "Application  for 
Labels,  Marking,  or  Device."  or  the  new 
label.  Identification  of  the  source  of 
natural  sausage  casings  or  regenerated 
collagen  casings  could  also  he  a  selling 
point  for  some  manufacturers. 

This  regulation  would  be  beneficial  to 
consumers  because  it  would  reduce 
confusion  about  the  source  of  the 
casings  surrounding  those  sausages  and 
give  them  additional  information  with 
which  to  make  informed  choices  about 
the  sausages  they  purchase.  Natural 
casings  constitute  between  15  and  20 
percent  of  the  sausage  casing  market; 
regenerated  collagen  casings  constitute 
approximately  40  percent  of  that  same 
market. 

Paperwork  Requirements 

Abstract:  Under  this  proposed  rule, 
sausage  manufacturers  would  need  to 
label  the  source  of  natural  sausage 
casings  or  regenerated  collagen  casings 
if  they  are  derived  from  a  different  type 
of  livestock  or  poultry  than  the  meat(s) 
in  the  enclosed  sausage.  These 
establishments  would  have  to  develop 
product  labels  in  accordance  with  the 
proposed  rule.  FSIS  would  consider 
these  labels  to  be  generically  approved 
in  accordance  with  9  CFR  317.5  and 
381.133.  Any  burden  associated  with 
labeling  changes  would  be  approved 
under  OMB  number  0583-0092. 

Establishments  that  produce, 
manufacture  or  use  natural  or 
regenerated  sausage  casings,  or  sausages 
encased  in  either  of  those  types  of 
casings  would  also  be  required  to 
maintain  records  identifying  the  source 
of  the  casings.  FSIS  believes,  however, 
that  all  of  these  establishments  keep 
records  of  this  nature  as  a  matter  of 
course. 

Estimate  of  Burden:  Establishments 
producing,  manufacturing  or  using 
natural  or  regenerated  collagen  casings, 
and  establishments  producing  sausages 
encased  in  natural  or  regenerated 
sausage  casings.  FSIS  estimates  that  the 
time  associated  with  collecting  the 
required  information  would  be  15 
minutes.  FSIS  estimates  that  this 
recordkeeping  would  occur  once  a  day. 

Respondents:  Meat  and  poultry 
establishments  manufacturing  natiiral  or 
regenerated  collagen  sausage  casings, 
and  meat  and  poultry  establishments 


manufactiuing  sausages  encased  in 
these  types  of  casings. 

Estimated  number  of  Respondents:  40 
meat  and  poultry  establishments. 

Estimated  number  of  Responses  per 
Respondent:  lOJOOO. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,500  hours. 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be    * 
collected;  and  (d)  ways  to  minimize  the 
burden  of  collection  of  information  on 
those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  Lee  Puricelli, 
Paperwork  Specialist,  see  address 
above,  and  Etesk  Officer  for  Agriculture, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20253. 

List  of  Subiects 

9  CFR  Part  317 

Food  labeling,  Food  packaging.  Meat 
inspection. 

9  CFR  Part  381 

Food  labeling.  Poultry  and  poultry 
products. 

For  the  reasons  discussed  in  the 
preamble,  FSIS  is  proposing  to  amend  9 
CFR  parts  317  and  381  of  the  Federal 
meat  and  poultry  products  inspection 
regulations  as  follows: 

PART  317— LABEUNG,  MARKING 
DEVICES,  AND  COffTAINERS 

1.  The  authority  citation  for  part  317 
would  continue  to  read  as  follows: 

Aathority:  21  U.S.C.  601-695;  7  CFR  2.18. 
2.53. 

2.  Section  317.8  would  be  amended 
by  adding  a  new  paragraph  (b)(37]  to 
read  as  follows: 

$  317.8    False  or  misleading  labeling  or 
practices  generally:  specific  prohibitions 
and  requirements  for  labels  and  containers. 

*         *         >         *         * 

(37)  The  labels  of  sausages  encased  in 
natural  casings  made  from  livestock  or 
poultry  viscera  or  regenerated  collagen 
casings  shall  identify  the  type  of 
livestock  or  poultry  bom  which  the 


casings  were  derived,  if  the  casings  are 
from  a  different  type  of  livestock  or 
poultry  than  the  encased  meat(s).  The 
identity  of  the  casing,  if  required,  may 
be  placed  on  the  principal  display  panel 
or  in  the  ingredient  statement. 
Establishments  producing, 
manufacturing  or  using  natural  or 
regenerated  collagen  sausage  casings 
shall  maintain  records  documenting  the 
livestock  or  poultry  source  in 
accordance  with  §  320.3. 

PART  381— POULTRY  PRODUCTS 
INSPECTION  REGULATIONS 

3.  The  authority  citation  for  part  381 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  138f,  450;  21  U.S.C. 
451-470;  7  CFR  2.18,  2.53. 

4.  Section  381.117  would  be  amended 
by  adding  paragraph  (f)  to  read  as 
follows: 

§  381 .  11 7    Name  of  product  and  other 
labeling. 

***** 

(f)  The  labels  of  sausages  encased  in 
natural  casings  made  from  livestock  or 
poultry  viscera  or  regenerated  collagen 
casings  shall  identify  the  type  of 
livestock  or  poultry  from  which  the 
casings  were  derived,  if  the  casings  are 
from  a  different  type  of  livestock  or 
poultry  than  the  encased  meat(s).  The 
identity  of  the  casing,  if  required,  may 
be  placed  on  the  principal  display  panel 
or  in  the  ingredient  statement. 
Establishments  producing, 
manufacturing  or  using  natural  or 
regenerated  collagen  sausage  casings 
shall  maintain  records  documenting  the 
livestock  or  poultry  source  in 
accordance  with  §  381.177. 

Done  at  Washington,  DC.  on  July  9, 1997. 
Thomas  |.  Billy, 
Administrator. 

[FR  E>oc.  97-18841  Filed  7-16-97;  8:45  am) 
WLUNQ  COOE  3410-OM-P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficieficy  and 
Renewable  Energy 

10  CFR  Pan  430 

[Docket  No.  EE-AM-e7-500] 

RIN  1904-AA75 

Energy  Conservation  Program  for 
Consumer  Products:  Energy 
Conservation  Standards  for 
Ruorescent  Lamp  Ballasts 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy  (DOE). 
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ACTION:  Notice  of  Availability. 

SUMMARY:  The  Department  of  Energy 
(the  Depeirtment  or  EKDE)  today  gives 
notice  that  copies  of  the  "Draft  Report 
on  Potential  Impact  of  Possible  Energy 
Efficiency  Levels  for  Fluorescent  Lamp 
Ballasts"  are  available  for  review  and 
comment. 

DATES:  Written  comments  in  response  to 
this  nodce  must  be  received  by 
September  2,  1997. 

ADDRESSES:  Copies  of  the  report  entitled 
"Draft  Report  on  Potential  Impact  of 
Possible  Energy  Efficiency  Levels  for 
Fluorescent  Laimp  Ballasts"  may  be 
obtained  from  Sandy  Beall  at:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy,  EE- 
43,  1000  Independence  Avenue,  SW, 
Washington.  DC  20585-0121,  (202)  586- 
7574.  This  document  may  be  read  at  the 
DOE  Freedom  of  Information  Reading 
Room,  U.S.  Department  of  Energy,  Room 
lE-190,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  (202)  586- 
3142,  between  the  hours  of  9:00  a.m. 
and  4:00  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 

Written  comments  are  welcomed. 
Please  submit  10  copies  to:  U.S. 
Department  of  Energy,  Office  of  Energy 
Efficiency  and  Renewable  Energy, 
"Ballast  Docket  No.  EE-RM-97-500," 
EE-43.  Room  lJ-018,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121. 

Pursuant  to  the  provisions  of  Title  10 
CFR  1004.11,  any  person  submitting 
information  which  he  or  she  believes  to 
be  confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document  and  ten 
(10)  copies,  if  possible,  from  which  the 
information  believed  to  be  confidential 
has  been  deleted.  The  Department  of 
Energy  will  make  its  own  determination 
with  regard  to  the  confidential  status  of 
the  information  and  treat  it  according  to 
its  determination. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Anthony  T.  Balducci,  U.S. 
Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  Mail  Station  EE-43,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  Phone: 
(202)  586-8459,  Fax:  (202)  586-4617, 
E-mail:  anthony.balducci@hq.doe.gov 
Ms.  Sandy  Beall,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency 
and  Renewable  Energy,  Mail  Station 
EE— 43,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0121, 
Phone:  (202)  586-7574,  Fax:  (202) 
586-4617. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  is  implementing 


enhanced  procedures  for  the 
development  and  revision  of  appliance 
efficiency  standards,  including  the 
fluorescent  lamp  ballast  standards.  See 
61  FR  36973  (July  15,  1996).  One  of  the 
themes  of  these  process  improvements 
is  the  Department's  commitment  to 
share  analyses  with  the  public  and 
provide  meaningful  opportunity  for 
public  comment. 

As  part  of  oik  effort  to  review 
fluorescent  lamp  ballast  standards,  the 
Department  is  making  the  following 
document  available:  "Draft  Report  on 
Potential  Impact  of  Possible  Energy 
Efficiency  Levels  for  Fluorescent  Lamp 
Ballasts."  The  report  identifies  product 
categories  and  includes  life-cycle  cost 
analyses,  engineering  analyses,  and 
national  benefits  of  the  options  being 
considered  as  potential  standard  levels 
for  ballasts.  The  report  is  a  revision  of 
the  February  1996  report.  Revisions 
were  based  on  comments  received 
during  the  June  1996  workshop  and  the 
March  1997  workshop,  stakeholder 
interviews,  and  a  1996  ballast  price 
survey. 

The  report  provides  energy  saving 
impacts  for  the  various  efficiency  levels 
analyzed.  The  energy  savings  calculated 
for  the  period  2000-2030  range  from  1.5 
quadrillion  Btus  (Quads)  to  5.3  Quads 
depending  on  the  efficiency  level  and 
the  base  case  assumptions.  The 
Department  invites  the  submission  of 
written  comments  on  the  report. 

Through  its  interactions  with 
interested  parties,  the  Department  has 
gathered  information  on  the  entire 
ballast  market.  After  examining  this 
information,  the  Department  believes 
that  it  is  important  to  distinguish 
between  the  characteristics  of  the  T8 
and  T12  ballast  markets.  Specifically, 
the  Department  requests  comments  on 
the  following  questions  relating  to  the 
future  market  of  fluorescent  lamp 
ballasts: 

1.  For  the  T8  and  T12  ballast  markets, 
what  percent  of  each  of  these  markets 
will  be  electronic  and  magnetic  in  10 
years?  In  15  years? 

2.  How  is  the  magnetic  T12  ballast 
market  changing?  Is  it  growing, 
shrinking,  or  remaining  stable?  How 
large  (percent  of  total)  vfiU  this  market 
be  in  10  years?  In  15  years? 

3.  Is  the  T12  market  changing  from 
Tl2  magnetic  ballasts  to  Tl2  electronic 
ballasts?  If  it  is,  at  what  rate?  What  will 
the  rate  be  in  10  years?  In  15  years? 

4.  Is  the  T12  market  changing  from 
Tl2  magnetic  ballasts  to  T8  electronic 
ballasts?  If  it  is,  at  what  raie?  What  will 
the  rate  be  in  10  years?  In  15  years? 

Please  substantiate  your  answers  with 
data  when  available. 


Issued  in  Washington,  DC,  on  July  1, 1997. 
Joseph  J.  Romm, 

Acting  Assistant  Secretary,  Energy  Efficiency 
and  Renewable  Energy. 

[FR  Doc  97-18838  Filed  7-16-97;  8:45  am) 

BIUJNG  COOC  6450-01 -<> 


FARM  CREDIT  ADMINISTRATION 

12  CFR  Parts  611,  614,  620,  and  630 
RIN  3052-AB67 

Organization;  Loan  Policies  and 
Operations;  Disclosure  to 
Shareholders;  Disclosure  to  Investors 
In  Systemwide  and  Consolidated  Bank 
Debt  Obligations  of  the  Farm  Credit 
System;  Other  Financing  Institutions 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA  or  Agency), 
through  the  FCA  Board  (Board),  issues 
a  proposed  rule  to  amend  its  regulations 
in  subpart  P  of  part  614  that  govern  the 
funding  and  discount  relationship 
between  Farm  Credit  System  (Farm 
Credit,  FCS,  or  System)  banks  that 
operate  under  title  I  of  the  Farm  Credit 
Act  of  1971,  as  amended  (Act),  and  non- 
System  other  financing  institutions 
(OFIs).  The  proposed  regulation  would 
substantially  expand  the  opportunities 
for  OFIs,  such  as  commercial  banks, 
trust  companies,  agricultural  credit 
corporations,  incorporated  livestock 
loan  companies,  savings  associations, 
credit  unions,  or  other  financial 
institutions  identified  in  section 
1.7(b)(1)(B)  of  the  Act,  to  hind  or 
discount  loans  and  leases  through  a 
Farm  Credit  Bank  (FCB)  or  an 
agricultiiral  credit  bank  (ACB).  FCBs 
and  ACBs  can  offer  financing  to  OFIs  for 
the  purpose  of  funding  short-  and 
intermediate-term  loans  and  leases  to 
parties  who  are  eligible  to  borrow  from 
FCS  associations  under  section  2.4(a)  of 
the  Act.  The  FCA's  proposal  would 
eliminate  several  non-statutory  limits  on 
OFI  eligibility.  It  would  also  require  an 
FCB  or  ACB  to  provide  funding  and 
discoimt  services  to  any  creditworthy 
OFI  that  is  significantly  involved  in 
agricultural  lending  and  demonstrates  a 
continuing  need  for  supplementary 
sources  of  funds  to  meet  the  credit 
needs  of  agricultural  borrowers.  The 
proposed  rule  would  expand  the 
opportunity  for  an  OFI  to  seek  funding, 
discount  and  other  similar  financial 
assistance  from  an  FCB  or  ACB  other 
than  the  System  bank  that  is  chartered 
to  serve  its  territory  under  certain 
circumstances.  The  proposed  rule  also 
implements  statutory  provisions  that 
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require  OFls  to:  Invest  in  the  System 
funding  bank;  use  the  funds  obtained 
from  FCS  banks  only  to  provide  short- 
and  intermediate-term  financing  to 
eligible  borrowers  for  authorized 
purposes;  adhere  to  borrower  rights  on 
agricultural  and  aquatic  loans;  ensure 
that  the  FCA  has  access  to  the  books  and 
records  of  the  OFI;  and  limit  their 
aggregate  liabilities  to  no  more  than  10 
times  their  paid-in  and  unimpaired 
capital  and  surplus.  Under  this 
proposal,  FCBs  and  ACBs  would  be 
required  to  lend  to  OFIs  only  on  a  fully 
secured  basis  and  to  have  full  recourse 
to  the  OFl's  capital  as  protection  against 
default.  The  FCA  has  restructured  the 
regulations  in  subpart  P  of  part  614  so 
they  are  more  concise  and  easier  to 
understand. 

DATES:  Written  comments  should  be 
received  on  or  before  September  15, 
1997 

ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  Patricia  W.  DiMuzio, 
Director,  Regulation  Development 
Division,  Office  of  Policy  Development 
and  Risk  Control,  Farm  Credit 
Administration.  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090  or  sent  by 
facsimile  transmission  to  (703)  734- 
57S4.  Conmients  may  also  be  submitted 
via  electronic  mail  to  "reg- 
comm®fca.gov."  Copies  of  all 
communications  received  will  be 
available  for  review  by  interested  parties 
in  the  Office  of  Policy  Etevelopment  and 
Risk  Control,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eric  Howard,  Policy  Analyst,  Regulation 
Development  Division,  Office  of 
Policy  Development  and  Risk  Control, 
Farm  Credit  Administration,  McLean, 
VA  22102-5090,  (703)  883^498, 
or 
Richard  A.  Katz.  Senior  Attorney, 
Regulatory  Enforcement  Division, 
Office  of  General  Counsel,  Farm 
Credit  Administration,  McLean,  VA 
22102-5090.  (703)  883-4020,  TDD 
(703) 883-4444. 
SUPPI.EMENTARY  INFORMATION:  On  May 
17.  1996,  the  FCA  published  for  public 
comment  an  Advance  Notice  of 
Proposed  Rulemaking  (ANPRM) 
concerning  potential  revisions  to  the 
regulations  in  subpart  P  of  part  614  that 
govern  the  funding  and  discount 
relationship  between  System  banks  that 
operate  under  title  I  of  the  Act  and  non- 
System  OFIs.  See  61  FR  24907  (May  17. 
1996).  The  comment  period  expired  on 
July  16,  1996,  but  the  FCA  extended  the 
comment  period  until  August  30,  1996, 
in  order  to  allow  interested  parties 
additional  time  to  respond.  See  61  FR 


37230  (July  17, 1996).  The  FCA  received 
34  comment  letters.  Of  this  total,  18 
comments  were  from  commercial  banks, 
4  from  FCS  banks,  7  from  System 
associations,  4  from  trade  associations, 
and  1  from  a  non-depository  OFI.  Four 
trade  associations  submitted  comments 
on  behalf  of  their  members:  American 
Bankers  Association  (ABA);  the 
Independent  Bankers  Association  of 
America  (IBAA);  the  National  Livestock 
Producers  Association  (NLPA);  and  the 
Nebraska  Bankers  Association. 

The  comment  letters  reflected  a  broad 
diversity  of  viewpoints  about  OFI  access 
to  funding  and  discount  services  at 
FCBs  and  ACBs.  Neither  System  nor 
non-System  commenters  offered 
uniform  positions  in  response  to 
ANPRM  questions.  The  FCA  addresses 
the  commenters'  concerns  about  specific 
substantive  issues  in  those  sections  of 
this  preamble  that  explain  various 
provisions  of  the  proposed  rule. 

The  ABA  and  IBAA  have  sought 
legislation  that  would  provide  non- 
System  financial  institutions  greater 
access  to  funding,  discount  and  other 
similar  financial  assistance  at  System 
banks,  and  most  commercial  bank 
commenters  asked  the  FCA  to  endorse 
this  proposal.  Some  commercial  bank 
conmienters  requested  that  the  FCA 
propose  new  regulations  that  advance 
the  joint  legislative  initiative  of  the  ABA 
and  IBAA.  Some  FCS  associations 
opined  that  new  OFI  regulations  could 
expose  them  to  competitive 
disadvantages  and  they  asked  the  FCA 
not  to  proceed  with  this  rulemaking 
until  Congress  expands  the  System's 
lending  authorities.  The  bank  for 
cooperatives  asked  the  FCA  to  request 
new  legislation  so  title  III  banks  could 
also  extend  credit  to  OFIs. 

Other  commenters  also  requested  that 
the  FCA  propose  new  regulations  that 
would  exceed  current  statutory 
authorities.  For  example,  many 
commenters  requested  that  the  FCA:  (1) 
Authorize  OFIs  to  fund  or  discount  their 
long-term  mortgages  with  FCBs  and 
ACBs;  (2)  allow  OFIs  to  elect  members 
to  the  boards  of  their  System  funding 
banks;  (3)  exempt  non-System  lenders 
bom  borrower  rights  requirements;  and 
(4)  model  the  new  regulations  after 
provisions  in  the  Federal  Home  Loan 
Bank  Act,  12  U.S.C.  1421  ef  seq.  The 
current  statute  prevents  the  FCA  from 
adopting  these  suggestions. 

Tne  proposed  regulations  grant  title  I 
banks  and  OFIs  greater  flexibility  to 
finance  agriculture,  aquaculture  and 
other  specified  rural  development  needs 
within  the  confines  of  the  existing 
statute.  The  FCA  has  decided  to  revise 
these  regulations  because  of  significant 
changes  in  the  financial  and  agricultiual 


credit  markets  since  the  existing  OFI 
regulations  were  adopted  in  1981.  The 
regulations  in  subpart  P  of  part  614  have 
been  restructured  substantially  to 
conform  with  the  Policy  Statement  on 
Regulatory  Philosophy  of  the  FCA 
Board.  See  60  FR  26034  (May  16, 1995). 
The  proposed  regulations  interpret  and 
implement  the  applicable  provisions  of 
the  statute,  and  they  promote  a  safe  and 
sound  lending  relationship  between 
System  funding  banks  and  their  OFIs. 
The  FCA  proposes  to  repeal  those 
regulatory  provisions  that  prescribe 
detailed  management  practices  to  FCS 
banks  or  impose  unnecessary  costs  and 
biurdens  on  both  System  institutions  and 
OFIs.  The  FCA  believes  that  these 
proposed  regulations  are  more  concise 
and  easier  to  understand. 

L  OFI  Access  to  Farm  Credit  Banks  and 
Agricultural  Credit  Banks 

A.  Commenter  Concerns 

The  FCA  asked  several  questions 
about  which  OFIs  should  be  allowed  to 
establish  a  funding  and  discount 
relationship  with  FCBs  and  ACBs.  The 
Agency  requested  guidance  on  criteria 
that  determine  whether  an  OFI:  (1)  Is 
"significantly  involved  in  lending  for 
agricultural  or  aquatic  purposes";  (2) 
"demonstrates  a  continuing  need  for 
supplementary  sources  of  funds  to  meet 
the  credit  requirements  of  its 
agricultural  or  aquatic  borrowers";  and 
(3)  has  "limited  access  to  national  or 
regional  capital  markets."  Additionally, 
the  ANPRM  solicited  comments  about 
how  OFI  access  to  the  FCS  will  be 
affected  by  changes  to  corporate 
organization  and  structure  and  the 
advent  of  interstate  banking  and 
branching. 

Eleven  parties  responded  to  one  or 
more  of  these  ANPRM  questions.  Three 
System  institutions  opined  that  the 
policies  of  each  tide  I  bank,  not  FCA 
regulations,  should  prescribe  specific 
eligibility  criteria  for  OFIs,  while  one 
FCS  association  suggested  that  the  new 
regulation  should  only  require  OFI 
applicants  to  demonstrate  an  ongoing 
"material  and  significant"  commitment 
to  agriculture.  The  NLPA  recommended 
that  only  OFIs  that  lend  exclusively  to 
agriculture  should  be  allowed  to  borrow 
from  die  FCBs  and  ACBs.  The  ABA. 
IBAA.  and  the  ACB  suggested  that  new 
regulations  should  permit  OFIs  access  to 
System  funding  and  discount  services  if 
at  least  10  percent  of  their  loans  are  to 
agricultviral  or  aquatic  borrowers.  The 
ABA  and  the  ACB  also  recommended 
additional  standards,  such  as  a 
minimum  absolute  dollar  threshold  or 
income  level,  to  measure  whether  an 
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OFI  is  significantiy  involved  in 
agricultural  lending. 

The  FCA  also  received  comments 
from  the  ABA.  IBAA,  NLPA.  and  four 
FCS  institutions  about  OFI  needs  for 
other  sources  of  funding  to  meet  the 
credit  requirements  of  agricultural  and 
aquatic  borrowers.  The  NLPA  and  the 
IBAA  commented  that  proposed 
regulations  should  grant  their  respective 
constituencies  (non-depository  financial 
institutions  and  local  community  banks) 
preferential  access  to  FCS  funding  and 
discount  services  because  they  lack 
many  of  the  funding  sources  that  are 
available  to  other  agricultural  lenders. 
Two  commercial  bank  trade 
associations,  an  FCB.  and  a  pair  of 
jointly  managed  System  associations 
advised  the  FCA  to  repeal  the  60- 
percent  loan-to-deposit  ratio  in 
§  614.4550(a)(3)  because  it:  (1)  Imposes 
unnecessary  regulatory  burdens  on  both 
OFIs  and  their  System  funding  bank;  (2) 
is  an  asset-liability  management 
measure  that  is  unrelated  to  the 
agricultural  lending  activities  of  OFIs; 
and  (3)  does  not  accurately  reflect  an 
OFI's  need  for  supplemental  funds.  Two 
FCBs  informed  the  FCA  that  the 
definitions  of  "national"  and  "regional" 
money  markets  in  §  614.4540(f)  and  (g) 
should  be  repealed  because  they  are 
obsolete.  The  IBAA  and  an  FCB 
commented  that  the  advent  of  interstate 
banking  and  branching  has  no  bearing 
on  whether  non-System  lenders  need 
supplemental  sources  of  funds  to  meet 
the  credit  requirements  of  fanners, 
ranchers,  and  aquatic  producers  and 
harvesters. 

These  responses  indicate  that  many 
System  and  non-System  commenters 
believe  that  the  existing  regulations 
unduly  restrict  the  ability  of  non-System 
financial  institutions  to  fund  and 
discount  their  agricultural  or  aquatic 
loans  at  FCBs  and  ACBs.  Although 
differences  of  opinion  exist  about 
various  details  concerning  OFI  access  to 
the  FCS,  a  consensus  exists  among  these 
commenters  that  a  new  regulatory 
approach  is  needed  so  that  titie  I  banks 
can  better  fulfill  their  mission  to  finance 
agriculture,  aquacultiu^.  and  other 
specified  rural  credit  needs.  The  FCA 
shares  this  view  and  proposes  new 
regulations  that  are  more  closely  aligned 
with  the  provisions  of  section  1.7(b)  of 
the  Act. 

B.  New  Regulatory  Approach  for  OFI 
Access 

Under  existing  §§  614.4545  and 
614.4550,  only  OFIs  that  satisfy  certain 
criteria  are  permitted  to  establish 
funding  or  discount  relationships  with  a 
tide  I  bank.  The  FCA  proposes  to  repeal 
these  two  regulations  because  they 


impose  restrictions  that  are  not  required 
by  the  Act.  Both  section  1.7(b)(1)  of  the 
Act  and  its  legislative  history  indicate 
that  Congress  intended  that  Farm  Credit 
banks  act  as  a  funding  and  liquidity 
source  primarily  for  small,  local  OFIs. 
but  it  did  not  exclude  other  agricultvual 
creditors  from  funding  or  discounting 
loans  with  tide  I  banks. 

The  FCA  proposes  a  two-tier 
approach  so  that  any  financial 
institution  that  has  one  of  the  charters 
specified  in  section  1.7(b)(1)(B)  of  the 
Act  may  establish  a  funding  and 
discount  relationship  with  a  tide  I  bank, 
while  those  OFIs  that  have  at  least  15 
percent  of  their  loans  to  agricultural 
producers  and  enter  into  a  2-year 
funding  agreement  with  an  FCB  or  ACB 
are  assured  access  to  the  FCS  on  a 
preferred  basis.  From  the  FCA's 
perspective,  proposed  §614.4540  more 
closely  reflects  the  statute. 

Proposed  §  614.4540(a)  permits  those 
OFIs  that  are  not  assured  access  to 
borrow  from  a  tide  I  bank  so  long  as  the 
proceeds  are  used  only  to  make  short- 
and  intermediate-term  loans  to  persons 
and  for  purposes  eligible  for  financing 
by  a  production  credit  association  (PCA) 
or  agricultural  credit  association  (ACA) 
under  sections  1.10(b)  and  2.4  (a)  and 
(b)  of  the  Act.  By  allowing  more 
financial  institutions  to  fund  or 
discoimt  their  loans  with  FCBs  and 
ACBs,  proposed  §  614.4540(a) 
ultimately  will  provide  farmers, 
ranchers,  aquatic  producers  and 
harvesters,  and  other  eligible  rural 
residents  greater  access  to  credit. 

The  proposed  rule  repeals  a  provision 
in  existing  §  614.4550(a)(1)  that 
prohibits  titie  I  banks  from  lending  to 
entities  that  "•  •  •  finance  the  sale  of 
products  by  its  affiliates  •  •  •"  because 
this  restriction  is  not  required  by  the 
Act.  Two  commercial  bank  trade 
associations  and  three  System 
institutions  have  persuaded  the  FCA  to 
repeal  the  loan-to-deposit  ratio  in 
existing  §  614.4550(a)(3)  because  it  is 
not  a  reliable  indicator  of  an  OFI's 
commitment  to  agriculture,  or  its  need 
for  supplementary  funds. 

Proposed  §  614.4540(b)  implements 
section  1.7(b)(4)  ot,the  Act.  which 
assures  that  the  funding,  discount  and 
other  similar  financial  assistance  of 
FCBs  and  ACBs  shall  be  available  on  a 
reasonable  basis  to  any  creditworthy 
OFI  that:  (1)  Is  significantly  involved  in 
lending  for  agricultural  or  aquatic 
purposes;  (2)  demonstrates  a  continuing 
need  for  supplementary  sources  of 
funds  to  meet  the  credit  requirements  of 
its  agricultural  or  aquatic  borrowers;  (3) 
has  limited  access  to  national  or 
regional  capital  markets;  and  (4)  does 
not  use  the  services  of  System  banks  to 


extend  credit  to  persons  and  for 
purposes  that  cannot  be  financed  by  a 
PCA  under  title  D  of  the  Act.  Proposed 
§  614.4540(b)(1)  specifies  that  an  OFI  is 
significantiy  involved  in  agricultuj^  or 
aquatic  lending  if  it  has  at  least  15 
percent  of  its  loan  portiolio  at  a  seasonal 
peak  in  credit  extensions  to  farmers, 
ranchers,  and  aquatic  producers  and 
harvesters.  Although  these  OFIs  are 
assured  access  under  proposed 
§  614.4540(b),  the  regulation  specifically 
permits  FCBs  and  ACBs  to  decline  any 
funding  request  that  imperils  their 
safety  and  soundness. 

Under  this  proposal,  FCBs  and  ACBs 
will  not  include  the  loan  assets  of  the 
OFI's  parent,  affiliates,  and  subsidiaries 
when  determining  whether  the  OFI 
applicant  meets  the  15-percent  criterion. 
By  focusing  solely  on  the  applicant,  this 
approach  affords  more  financial 
institutions  access  to  the  FCS,  and 
therefore,  increases  the  flow  of  credit  to 
farmers,  ranchers,  aquatic  producers 
and  harvesters  and  other  eligible  nir&\ 
residents.  Furthermore,  the  requirement 
in  existing  §  614.4545(c)  that  a  titie  I 
bank  decide  whether  an  OFI  applicant 
should  be  considered  by  itself  or 
together  with  its  related  entities  is  not 
susceptible  to  consistent  and  uniform 
application  by  the  FCS.  Additionally, 
existing  §614. 4545(c)  does  not  facilitate 
prompt  consideration  of  OFI  funding 
requests,  and  the  FCA  proposes  to 
repeal  it  in  order  to  reduce  unnecessary 
regulatory  burdens  on  System  funding 
banks. 

The  FCA's  approach  substantially 
expands  OFI  access  to  the  FCS.  In 
contrast  to  the  existing  regulation, 
proposed  §614.4540  allows  OFIs  that 
have  less  than  15  percent  of  their  loans 
in  agricultiu^  to  borrow  from  FCBs  and 
ACBs.  In  addition,  creditworthy  OFIs 
are  assured  access  to  the  FCS  if  at  least 
1 5  percent  of  their  loans  are  made  to 
farmers,  ranchers,  and  aquatic 
producers  and  harvesters.  The  FCA 
believes  that  this  15-percent  threshold 
reasonably  reflects  an  OFI's 
commitment  to  agricultiiral  lending,  and 
therefore,  it  does  not  adopt  any  of  the 
alternatives  suggested  by  the 
commenters. 

The  NLPA  suggested  that  only  OFIs 
that  exclusively  finance  agricultural 
production  should  qualify  for  the 
funding  or  discount  services  of  System 
banks.  This  suggestion  is  more 
restrictive  than  the  existing  regulation, 
and  is  incompatible  with  the  mission  of 
titie  I  banks  to  provide  affordable, 
dependable,  and  stable  credit  to  eligible 
farmers,  ranchers,  aquatic  producers 
and  harvesters,  and  other  eligible  nual 
residents  through  both  OFIs  and  FCS 
associations.  Financial  institutions  that 
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have  non-agricultural  loans  in  their 
portfolios  may  still  be  "significantly 
involved  in  lending  for  agricultural  or 
aquatic  purposes."  within  the  meaning 
of  section  1.7(b)(4){B)(i)  of  the  Act.  and 
the  legislative  history  to  this  provision 
indicates  that  Congress  specifically 
contemplated  that  FCA  regiilations 
would  establish  a  threshold  well  below 
100  percent. 

The  FCA  has  adopted  an  approach 
that  provides  OFIs  with  greater  access  to 
FCBs  and  ACBs  than  the 
recommendation  of  the  ABA,  IBAA,  and 
the  ACB.  As  noted  earlier,  the  proposed 
regulation  allows  any  OFI  to  fund  or 
discount  their  short-and  intermediate- 
term  agricultural,  aquatic,  farm-related 
business,  and  non-farm  rural  home 
loans  with  an  FCB  or  ACB,  while  it 
assures  any  creditworthy  OFI  that 
maintains  at  least  15  percent  of  its  loan 
volume  in  agricultural  or  aquatic  loans 
access  to  the  FCS.  At  this  time,  the  FCA 
does  not  believe  that  this  percentage 
should  be  lowered  for  OFIs  that  are 
assiued  System  access  under  proposed 
§  614.4540(b)(1). 

Some  System  commenters  suggested 
that  the  new  regulation  authorize 
funding  banks  to  establish  rules  of 
access  for  OFI  applicants.  This  approach 
is  not  compatible  with  section 
1.7(b)(4)(A)  of  the  Act,  which  requires 
FCA  regulations  to  establish  specific 
standards  that  govern  OFI  access  to 
System  banks.  Furthermore,  this 
approach  is  not  susceptible  to  uniform 
application  throughout  the  FCS. 

Proposed  §  614.4540(b)(2)  requires  an 
OFI  applicant  to  demonstrate  a 
continuing  need  for  supplementary 
sources  of  funds  by  establishing  a 
financing  relationship  with  an  FCB  or 
ACB  for  at  least  2  years.  This  approach 
is  consistent  with  existing 
§  614.4560(b)(5),  and  the  FCA  believes 
that  this  2-year  commitment 
requirement  deters  OFIs  from  making 
sporadic  funding  requests  to  FCBs  and 
ACBs.  The  FCA  proposes  to  repeal  the 
provision  in  existing  §  614.4560(b)(5) 
that  imposes  a  specific  non-use  fee  on 
OFIs  that  fail  to  maintain  an  average 
daily  loan  balance  of  70  percent  of  their 
projected  loan  volume.  The  FCA 
believes  that  System  banks  and  OFIs 
should  be  free  to  negotiate  such  fees  in 
whatever  manner  that  meets  their 
business  needs.  Under  the  proposed 
regulation,  each  FCB  and  ACB  will  have 
the  discretion  to  establish  appropriate 
interest  rates  and  fees  for  all  OFLs  on  an 
equitable  and  objective  basis. 

The  proposed  regulation  does  not 
establish  specific  criteria  for 
determining  whether  OFI  applicants 
have  limited  access  to  national  or 
regional  money  markets.  The  FCA 


observes  that  virtually  all  financial 
institutions  have  greater  access  to 
regional,  national,  and  even  global 
money  markets  today  than  16  years  ago 
when  the  existing  regulations  were 
adopted.  The  FCA's  new  regulatory 
approach  enables  System  banks  that 
operate  under  tide  I  of  the  Act  to 
finance  all  eligible  OFIs,  while  it  does 
not  disadvantage  small,  local  OFIs  or 
FCS  associations.  New  provisions  are 
proposed  that  give  additional 
assurances  to  small,  local  OFIs  that 
significantiy  and  continually  lend  to 
agriculture.  The  FCA  believes  that  this 
approach  enhances  the  flow  of 
competitive  credit  to  farmers,  ranchers, 
and  aquatic  producers  and  harvesters  by 
opening  greater  access  to  the  credit 
markets  in  rural  America — a 
fundamental  public  policy  purpose  of 
the  Farm  Credit  Act. 

C.  Denials  of  OFI  Applications 

The  FCA  requested  comments  about 
whether  the  Agency  should  continue  to 
review  all  denials  of  OFI  applications. 
Two  System  commenters  thought  that 
FCA  review  unnecessarily  interjects  the 
Agency  in  the  credit  decisions  of 
System  banks,  while  two  trade 
associations  believed  that  such  reviews 
ensure  equitable  treatment  between 
OFIs  and  System  associations  and 
prevent  FCBs  and  ACBs  from  denying 
OFI  applications  for  reasons  that  are 
unrelated  to  safety  and  soundness. 

Proposed  §  614.4540(c)  requires  each 
FCB  and  ACB  to  establish  objective  loan 
underwriting  policies  and  procedures 
for  determining  the  creditworthiness  of 
each  OFI  applicant.  The  FCAs  proposal 
prevents  FCBs  and  ACBs  from  denying 
the  application  of  any  OFI  that  is 
assured  access  under  proposed 
§  614.4540(b)  unless  the  OFI  fails  to 
satisfy  the  funding  bank's  loan 
underwriting  requirements.  Proposed 
§  614.4540(c)  adequately  safeguards  the 
interests  of  OFIs  because  denials  of 
credit  applications  must  be  based  on 
objective  loan  underwriting  standards. 
The  FCA  will  review  denials  of  OFI 
funding  requests  during  examinations  of 
FCBs  and  ACBs.  Therefore,  the  FCA 
proposes  to  repeal  existing  §  614.4555. 

n.  Place  of  Discount 

The  ANPRM  sought  guidance  about 
whether  the  FCA  should  revise 
restrictions  in  existing  §  614.4660 
concerning  the  place  of  discount  for 
OFIs.  A  question  in  the  ANPRM  asked 
under  what  circumstances  an  FCB  or 
ACB  should  be  allowed  to  extend 
financing  to  an  OFI  that  does  not 
operate  in  its  chartered  territory  if  the 
designated  System  bank  does  not 
approve  the  OFI's  application. 


Five  System  institutions,  two 
commercial  banks,  and  four  trade 
associations  responded  to  ANPRM 
questions  regarding  the  place  of 
discount.  One  System  association 
opposed  any  revision  to  §  614.4660.  A 
PCA  advised  the  FCA  not  to  allow  an 
FCB  or  ACB  to  lend  to  OFIs  located 
outside  of  the  bank's  chartered  territory 
unless  FCS  associations  could  also  seek 
financing  from  other  FCS  banks.  Ail 
other  commenters  opined  that  OFIs 
should  have  greater  flexibility  to  fund  or 
discount  loans  with  FCBs  and  ACBs  that 
are  not  chartered  to  serve  the  territory 
where  such  OFIs  are  located.  Three 
conunercial  bank  trade  associations,  two 
commercial  banks,  and  two  System 
institutions  commented  that  the  new 
regulations  should  not  impose  any 
restriction  on  where  OFIs  can  seek  FCS 
funding  and  discount  services.  Six  of 
these  commenters  advised  the  FCA  that 
existing  §  614.4660  is  a  significant 
impediment  to  the  success  of  the  OFI 
program  because  it  requires  OFIs  to  seek 
funding  from  FCBs  and  ACBs  that  are 
owned  by  their  competitors.  One 
System  commenter  opined  that  existing 
§  614.4660  cannot  be  reconciled  with 
the  primary  mission  of  the  FCS  to 
extend  credit  to  fanners  and  ranchers. 
One  System  bank  suggested  that  the 
new  regulation  authorize  FCBs  and 
ACBs  to  extend  financing  to  OFIs 
located  outside  their  chartered  territory 
only  after  the  designated  System  bank 
has  denied  their  applications.  The 
NLPA  recommended  that  the  FCA  allow 
OFIs  to  seek  the  funding  and  discoimt 
service  of  any  FCB  or  ACB,  but  prohibit 
such  System  banks  from  soliciting  OFIs 
that  are  located  outside  of  their 
chartered  territory. 

The  FCA  proposes  to  modify  the 
regulatory  requirements  governing  place 
of  discount  to  provide  OFI  applicants 
with  greater  flexibility  to  obtain  System 
financing.  Under  proposed 
§  614.4550(a),  each  FCB  or  ACB  would 
have  the  first  opportunity  to  provide 
financing  to  OFIs  headquartered  within 
its  chartered  territory.  In  order  to 
simplify  the  rules  concerning  place  of 
discount,  the  FCA  proposes  to  repeal  a 
provision  in  existing  §  614.4660  that 
requires  an  OFI  to  establish  a  funding 
and  discount  relationship  with  the  tide 
I  bank  in  whose  territory  more  than  50 
percent  of  the  OFI's  loan  volume  is 
concentrated  if  the  OFI's  headquarters  is 
located  in  the  territory  of  another  FCB 
or  ACB. 

A  System  bank  could  provide  funding 
to  an  OFI  whose  headquarters  is  located 
outside  its  territory  under  two 
conditions.  First,  tiae  bank  could  obtain 
the  consent  of  the  System  bank  in 
whose  territory  the  OFI's  headquarters 
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is  located.  It  could  also  serve  an  OFI 
that  has  unsuccessfully  sought  financing 
from  the  designated  System  bank.  Thus, 
proposed  §  614.4550(b)  authorizes  any 
FCB  or  ACB  to  extend  credit  to  an  OFI 
if  the  OFI's  designated  System  bank 
denies  the  OFI's  application  or 
otherwise  fails  to  approve  the  OFI's 
funding  request  within  60  days.  The  60- 
day  provision  is  intended  to  establish  a 
certain  time  by  which  an  OFI  is  free  to 
seek  funding  from  another  System  bank. 
It  begins  upon  the  bank's  receipt  of  a 
"completed  application"  as  defined  by 
Regulation  B  of  the  Board  of  Governors 
of  the  Federal  Reserve  System,  12  CFR 
202.2(f).  The  FCA  notes  that  Regidation 
B  requires  System  banks  to  notify  OFIs 
of  the  denial  of  applications  for 
financing  and  to  provide  reasons  for  the 
adverse  decision  upon  request.  For  this 
reason,  the  FCA  believes  it  is 
unnecessary  for  this  proposed 
regulation  to  include  requirements  for 
notification  and  disclosure  of  the 
reasons  for  denial.  This  new  regulatory 
approach  responds  to  commenter 
concerns  that  FCBs  and  ACBs  might  be 
reluctant  to  fund  OFIs  that  compete 
with  the  PCAs  and  ACAs  that  own  the 
bank.  It  also  simultaneously  prevents 
luuBstrained  competition  among  title  I 
banks  for  OFI  lending. 

m.  Requirements  for  OFI  Funding 
Relationships 

Proposed  §614.4560  implements 
several  statutory  provisions  that  govern 
the  funding  and  discount  relationship 
between  OFIs  and  their  System  funding 
banks.  The  FCA  has  consolidated 
various  provisions  that  are  ciurentiy 
foimd  throughout  the  regulations  in 
subpart  P  of  part  614,  without 
substantive  change.  Proposed 
§  614.4560(a)(1)  requires  an  OFI  to 
execute  a  general  financing  agreement 
(GFA)  with  its  System  funding  bank 
pursuant  to  the  regulations  in  subpart  C 
of  part  614  as  a  condition  precedent  for 
obtaining  funding,  discount  and  other 
similar  financial  assistance  from  an  FCB 
or  ACB. 

Proposed  §  614.4560(a)(2)  requires 
each  OFI  to  pUit:hase  non-votii]^  stock 
in  its  System  funding  bank  piu^uant  to 
the  bank's  bylaws.  As  discussed  in 
greater  detail  below,  proposed 
§  614.4590  requires  each  FCB  and  ACB 
to  establish  appropriate  interest  rates, 
fees,  and  capitalization  requirements 
that  promote  equitable  treatment 
between  direct  lender  associations  that 
operate  under  tide  II  of  the  Act  and 
OFIs.  Similarly,  die  FCB's  or  ACB's 
policies  and  procedures  should  also 
address  minimum  loan  amounts,  terms, 
commitment  fees,  non-use  fees. 


prepayment  penalties,  and  other 
conditions  that  may  apply  to  OFIs. 

Proposed  §  614.4560(b)  implements 
provisions  in  section  1.7(b)(1)  and 
(b)(4)(B)(iv)  of  die  Act  diat  prohibit  OFIs 
from  using  the  funds  that  they  receive 
from  an  FCB  or  ACB  to  extend  credit  to 
parties  and  for  purposes  and  terms  that 
are  not  authorized  by  sections  1.10(b) 
and  2.4(a)  and  (b)  of  die  Act.  The  FCA 
has  relocated  the  portfolio  limitations  in 
existing  §  614.4610  on  non-farm  rural 
home  loans  and  certain  processing  and 
marketing  loans  to  proposed 
§  614.4560(c)  without  substantive 
amendment.  Proposed  §  614.4560(d) 
implements  section  4.14A(a)(6)(B)  of  the 
Act  by  subjecting  all  agricultural  and 
aquatic  loans  that  OFIs  fund  or  discount 
through  an  FCB  or  ACB  to  statutory  and 
regulatory  borrower  rights  requirements. 

Proposed  §  614.4560(e)  implements 
section  5.21  of  the  Act,  which  enables 
the  FCA  to  examine  non-depository 
OFIs  and  obtain  examination  reports 
from  the  State  regulators  of  commercial 
banks,  trust  companies,  and  savings 
associations.  Under  this  regulatory 
provision,  OFIs  are  required  to  execute 
the  applicable  consent  forms  or  releases 
before  they  obtain  financing  frtim  an 
FCB  or  ACB.  Section  5.22  of  the  Act 
enables  the  FCA  to  receive  examination 
reports  direcdy  from  other  Federal 
regulatory  agencies. 

The  FCA  proposes  to  repeal  existing 
§  614.4650,  which  contains  five  criteria 
for  a  System  funding  bank  to  revoke  or 
suspend  an  OFI's  line  of  credit.  This 
regulation  neither  interprets  nor 
implements  the  Act,  or  promotes  safety 
and  soundness.  The  FCA,  however, 
expects  each  tide  I  bank  to  incorporate 
criteria  for  revoking  or  suspending  its 
funding  relationship  with  an  OFI  into 
its  loan  imderwriting  policies  and 
procedures.  This  issue  should  be 
addressed  in  the  GFA  between  an  OFI 
and  its  System  funding  bank. 

IV.  Recourse  and  Security 
Requirements 

These  new  regulations  afford  OFIs 
greater  and  more  flexible  access  to  the 
FCS  within  the  confines  of  safety  and 
soundness.  The  FCA's  proposal  requires 
FCBs  and  ACBs  to  have  full  recourse  to 
an  OFI's  capital  and  to  finance  OFIs  on 
a  fully  secured  basis.  Proposed 
§614.4570  addresses  these  two  issues. 

The  proposed  §  614.4570(a)  requires 
an  OFI  to  endorse  all  obligations  that  it 
funds  or  discounts  through  an  FCB  or 
ACB  with  full  recourse  or  its 
unconditional  guarantee.  For  safety  and 
soundness  reasons,  the  FCA  believes 
that  FCBs  and  ACBs  must  have  recourse 
to  the  OFI's  capital. 


Proposed  §  614.4570(b)(1)  requires 
that  each  OFI  pledge  all  notes,  drafts, 
and  other  obligations  that  are  funded  or 
discounted  with  the  FCB  or  ACB  as 
collateral  for  the  credit  extension,  and 
proposed  §  614.4570(b)(2)  obligates  each 
FCB  or  ACB  to  perfect  its  security 
interest  in  such  obligations  and  the 
proceeds  thereunder  in  accordance  with 
applicable  State  law.  These  provisions 
would  prohibit  any  FCB  or  ACB  from 
extending  credit  to  an  OFI  on  an 
unsecured,  or  limited  or  non-recourse 
basis. 

The  ANPRM  asked  under  what 
circumstances,  if  any,  the  new 
regulations  should  require  OFIs  to 
pledge  cash  and  readily  marketable 
securities  or  other  assets  as 
supplemental  collateral  to  their  System 
funding  bank.  The  FCA  received 
comments  on  this  issue  from  two  trade 
associations  and  three  System 
institutions.  The  NLPA  advised  the  FCA 
that  supplemental  collateral  should  be 
pledged  when  1  percent  of  the  OFI's 
loans  under  discount  fall  below 
"Acceptable"  and  "Other  Assets 
Especially  Mentioned"  classifications. 
The  three  System  commenters 
expressed  the  view  that  the  System 
funding  bank  should  have  the  discretion 
to  determine  whether  supplemental 
collateral  is  needed  to  manage  the  risk 
posed  by  each  OFI.  The  IBAA  suggested 
that  the  FCA  establish  supplemental 
collateral  requirements  for  FCBs  and 
ACBs  that  are  patterned  after  a 
provision  in  the  Federal  Home  Loan 
Bank  Act,  12  U.S.C.  1430,  which  allows 
each  Federal  Home  Loan  Bank,  in  its 
discretion,  to  take  residential  mortgages 
and  securities  that  are  issued,  insured, 
or  guaranteed  by  the  United  States  or 
any  of  its  agencies  as  security  for 
advances  to  its  members.  The  System 
commenters  and  the  IBAA  have 
persuaded  the  FCA  that  the  new 
regulations  should  leave  questions 
about  supplemental  collateral  to  the 
discretion  of  the  System  funding  bank 
as  a  part  of  its  underwriting  policies  and 
standards.  Accordingly,  the  FCA  does 
not  propose  a  specific  supplemental 
collateral  requirement  by  regulation.  For 
these  reasons,  the  FCA  proposes  to 
repeal  §§  614.4570  and  614.4600(b)(3), 
which  require  OFIs  to  pledge  certain 
liquid  collateral  to  the  System  funding 
bank  as  a  condition  for  obtaining 
financing. 

The  IBAA  suggested  that  the  new 
regidations  authorize  OFIs  to  pledge  any 
rural  or  agricultiiral  loans  as  collateral 
to  the  System  funding  bank.  The 
commenter  did  not  specify  whether  this 
suggestion  pertains  to  pledges  of 
primary  or  supplemental  collateral. 
FCBs  and  ACBs  cannot  accept  long-term 
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"rural"  loans  as  primary  collateral 
because  section  1.7(b)  of  the  Act 
requires  OFIs  to  use  funds  from  a  title 
I  bank  only  for  the  purpose  of  extending 
short-  and  intermediate-term  credit  to 
eligible  borrowers  for  authorized 
purposes  under  section  2.4(a)  and  (b)  of 
the  Act.  Other  types  of  loans  could  be 
used  as  supplemental  collateral,  but  the 
funding  bank  must  ensure  that  its  funds 
are  used  only  for  loans  to  eligible 
borrowers  for  authorized  purposes. 

Proposed  §  614.4570(c)  would  require 
each  FCB  and  ACB  to  develop  policies 
and  procedures  that  establish  uniform 
and  objective  standards  for  determining 
the  need  and  amount  of  supplemental 
collateral  or  other  credit  enhancements 
that  each  OFI  must  pledge  to  its  System 
funding  bank  as  a  condition  for 
obtaining  credit.  The  amount,  type,  and 
quality  of  supplemental  collateral  or 
other  credit  enhancements  specified  by 
such  policies  and  procediu«s  must  be 
proportional  to  the  level  of  risk  that  the 
OR  poses  to  its  System  funding  bank. 
Provisions  in  the  GFA  or  the  seciuity 
agreement  would  govern  collateral 
pledged  by  each  OFI  to  its  System 
funding  bank. 

V.  Limitation  on  the  Extension  of 
Funding,  Discount  and  Other  Similar 
Financial  Assistance  to  an  OFI 

The  FCA  proposes  to  redesignate 
§  614.4560(b)(3)  as  new  §614.4580.  This 
regulation  derives  from  section  1.7(b)(3) 
of  the  Act,  which  prohibits  a  System 
funding  bank  from  extending  credit  to 
an  OFI  if  its  aggregate  liabilities  exceed 
10  times  its  paid-in  and  unimpaired 
capital  and  surplus,  or  a  lesser  amount 
established  by  the  laws  of  the 
jurisdiction  creating  the  OFI.  Although 
the  FCA  proposes  to  omit  the  last  three 
sentences  of  existing  §  614.4560(b)(3), 
System  banks  may  still  establish,  by 
policy,  a  lower  liabilities-to-capital  ratio 
for  their  OFIs.  In  this  context,  the  FCA 
expects  that  each  FCB  or  ACB  will 
establish  in  its  underwriting  policies 
and  procedures,  as  referred  to  in 
§  614.4540(c),  specific  capital  standards 
that  address  risks  posed  by  its  OFIs.  A 
commercial  bank  trade  association 
asked  the  FCA  to  adopt  a  liabilities-to- 
capital  ratio  of  20:1  because  this  is  the 
standard  for  members  of  the  Federal 
Home  Loan  Bank  System.  See  12  U.S.C. 
1430(c).  The  FCA  is  unable  to  adopt  the 
commenter's  suggestion  because  section 
1.7(b)(3)  of  the  Act  does  not  provide  that 
flexibility. 

VI.  Lending  Limit  to  a  Single  OFI 
Borrower 

The  ANPRM  requested  comments 
about  how  the  regulations  should 
address  concentration  risk  in  an  OFI's 


loan  portfolio.  More  specifically,  the 
FCA  asked  whether  the  ciurent  50- 
percent  lending  limit  in  existing 
§614.4565  is  appropriate  or  whether  the 
Agency  should  consider  alternative 
approaches.  The  FCA  received 
responses  to  these  questions  from  three 
trade  associadons,  a  commercial  bank, 
an  FCB,  and  a  pair  of  jointly  managed 
FCS  associations.  The  NLPA  and  the 
FCB  suggested  that  the  FCA  retain  the 
existing  50-percent  lending  limit,  while 
the  FCS  associations  advised  the 
Agency  to  repeal  the  regulatory  lending 
limit  so  that  OFIs  and  their  respective 
FCS  funding  bank  could  determine  the 
appropriate  lending  limit  when  they 
negotiate  their  GFAs.  The  three 
commercial  bank  commenters  opined 
that  the  OFI  lending  limits  in  existing 
§  614.4565  are  overly  restrictive  and 
should  be  raised.  These  commenters 
claimed  that  the  50-percent  lending 
limit  enables  only  OFIs  with  substantial 
capital  to  make  loans  of  a  significant 
size. 

The  FCA  proposes  that  it  will  no 
longer  impose  a  regulatory  lending  limit 
on  extensions  of  credit  that  OFIs  make 
to  their  borrowers  with  FCS  funds. 
Some  OFIs  will  remain  subject  to  the 
lending  limits  that  their  primary 
regulator  imposes  under  applicable 
Federal  or  State  law.  The  FCA  will  rely 
on  the  OFI's  primary  Federal  or  State 
regulator  where  one  exists  to  ensure  that 
an  OFI  does  not  lend  a  disproportionate 
amoimt  of  its  capital  and  surplus  to  a 
single  credit  risk.  However,  the  FCA 
further  expects  each  FCB  or  ACB  to 
prudently  manage  its  exposure  to  risks 
caused  by  concentrations  in  OFI  loan 
portfolios  through  both  its  loan 
underwriting  standards  and  the  GFA. 
During  examinations,  the  FCA  will 
review  the  controls  that  each  FCB  or 
ACB  establishes  to  address  such  single- 
credit  risk  concentrations  in  OFI  loan 
portfolios. 

The  FCA  observes  that  opportunities 
for  FCBs  and  ACBs  to  fund  OFIs  are 
substantially  increased  by  this  proposal. 
While  considering  the  safety  and 
soundness  risks  associated  with  such  an 
expansion  the  Agency  considered 
alternative  approaches  for  controlling 
risk  exposure  to  the  FCS.  Specifically, 
the  FCA  is  considering  whether  the  final 
regulation  should  establish  a  lending 
limit  on  the  extension  of  credit  from  a 
Farm  Credit  bank  to  each  OFI.  See 
%%  614.4350  and  614.4352.  The  FCA 
solicits  commenters'  views  as  to 
whether  the  final  rule  should  contain  a 
lending  limit  to  an  OFI  as  a  percent  of 
the  funding  bank's  capital  base  similar 
to  the  approach  delineated  in 
§614.4352,  and  if  so,  at  what  percent 
should  the  limit  be  established.  Finally, 


the  FCA  welcomes  suggestions  for  other 
approaches  to  manage  and  control  risks 
originating  through  OFI  lending 
relationships. 

Vn.  Equitable  Treatment  of  OFIs  and 
FCS  Associations 

The  FCA  requested  comments  about 
how  the  proposed  regulations  could 
ensure  that  System  funding  banks 
accord  impartial  and  equitable 
treatment  to  both  OFIs  and  FCS  direct 
lender  associations.  Three  trade 
associations,  three  FCS  banks,  three 
System  associations,  two  commercial 
banks,  and  one  non-depository  OFI 
responded  to  the  FCA's  questions.  The 
NLPA  and  one  FCS  commenter  replied 
that  existing  §614.4640  is  adequate 
because  it  ensures  that  System  banks 
ti^at  OFIs  and  FCS  direct  lender 
associations  equitably.  One  FCB  uj^ed 
the  FCA  to  repeal  §  614.4640  so  that  title 
I  banks  could  negotiate  interest  rates 
and  servicing  fees  with  prospective 
OFIs.  The  ACB  and  the  non-depository 
OFI  opined  that  System  funding  banks 
should  accord  essentially  the  same 
treatment  to  the  their  direct  lender 
associations  and  OFIs,  but  disparity  in 
interest  rates  and  fees  could  be  justified 
by  different  levels  of  risk  that  such 
institutions  pose  to  their  System 
funding  bank.  Two  FCS  associations 
suggested  that  the  proposed  regulation 
impose  the  same  capital  investment 
requirement  on  both  OFIs  and  direct 
lender  associations.  One  of  these 
associations  suggested  that  if  the  FCA 
permits  FCBs  and  ACBs  to  establish 
different  capital  requirements  for  OFIs 
and  direct  lender  associations,  interest 
rates  should  be  charged  which  result  in 
similar  levels  of  overall  financial  return 
to  the  funding  bank  from  all  borrowing 
entities.  One  pair  of  jointiy  managed 
associations  conunented  that  the 
proposed  regulations  should  require 
OFIs  to  contribute  to  the  fimding  bank's 
premium  to  the  Farm  Credit  System 
Insurance  Corporation  (FCSIC).  Three 
commercial  bank  commenters  suggested 
that  the  FCA  encourage  FCBs  and  ACBs 
to  pay  dividends  to  OFIs  on  their  non- 
voting stock.  The  IBAA  commented  that 
the  proposed  regulation  should  require 
each  FCB  and  ACB  to  disclose  to  OFI 
applicants  information  about  its  rates, 
spreads,  and  dividends  for  direct  lender 
associations. 

The  FCA  proposes  a  new  regulatory 
approach  that  balances  a  System 
funding  bank's  obligation  to  accord 
equitable  treatment  to  both  direct  lender 
associations  and  OFIs  with  its  needs  for 
greater  business  flexibility  to  price  and 
structure  its  credit  to  all  lending 
institutions.  Whereas  existing 
§  614.4640  specifically  requires  FCBs 
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and  ACBs  to  charge  OFIs  and  direct 
lender  associations  the  same  rates  and 
fees  on  the  same  basis,  the  proposed 
regulation  would  require  that  the  overall 
costs  of  funds  to  OFIs  and  associations 
be  comparable,  irrespective  of  the 
individual  components  of  credit  costs, 
such  as  interest  rates  and  fees.  Proposed 
§  614.4590(a)  requires  each  FCB  and 
ACB  to  apply  similar  objective  loan 
underwriting  standards  to  both  OFIs 
and  direct  lender  associations,  and 
proposed  §  614.4590(b)  states  that  any 
variation  in  the  overall  amounts  that 
OFIs  and  direct  lender  associations  are 
charged  by  the  funding  bank  for 
capitalization  requirements,  interest 
rates,  and  fees  shall  be  attributed  to 
differences  in  credit  risk  and 
administrative  costs  to  the  bank. 

The  FCA  declines  suggestions  by  a 
System  commenter  that  the  proposed 
regulation  establish  identical  capital 
investment  requirements  for  both  OFIs 
and  direct  lender  associations.  The  FCA 
believes  that  FCBs  and  ACBs  should 
have  the  fiexibility  to  impose  different 
capital  requirements  because  risk  levels 
are  different  and  the  Act  does  not  allow 
OFIs  to  own  voting  stock  in  the  FCBs  or 
ACBs.  In  response  to  an  association's 
comment  about  OFI  contributions  to  the 
premium  that  its  funding  bank  pays  to 
FCSIC.  the  FCA  notes  that  the  proposed 
regulation  allows  the  FCB  or  ACB  to 
take  FCSIC  premiums  into  account 
when  they  price  OFI  loans.  The 
proposed  regulation  does  not  require 
FCBs  and  ACBs  to  pay  dividends  to    , 
OFIs,  as  commercial  bank  commenters 
requested,  because  the  FCA  does  not 
prescribe  business  practices  to  FCS 
institutions  in  the  absence  of 
compelling  safety  and  soundness 
reasons.  From  the  FCA's  perspective,  an 
institution's  bylaws  best  prescribe 
detailed  capitalization  requirements, 
dividend  policies,  and  cooperative 
principles.  The  FCA  declines  the 
IBAA's  request  to  compel  FCBs  and 
ACBs  to  disclose  pricing  information 
about  their  loans  to  their  affiliated  direct 
lender  associations  because  the 
regulations  can  promote  impartial  and 
equitable  treatment  of  OFIs  and  direct 
lender  associations  without  requiring 
Farm  Credit  banks  to  disclose 
confidential  and  proprietary 
information  affecting  its  other 
customers. 

Vm.  Insolvency 

The  ANPRM  inquired  how  new 
regulations  could  safeguard  the  interests 
of  an  F'^  or  ACB  when  an  OFI  is     , 
liquiuaied.  An  ACP  cujd  the  IBAA 
responded  that  a  System  bank  should 
maintain  a  senior  security  interest  in  all 
assets  that  an  OFI  pledges  as  collateral. 


An  FCB  and  a  pair  of  jointiy  managed 
FCS  associations  opined  that  liquidation 
of  an  OFI  should  be  addressed  in  the 
GFA,  not  FCA  regulations. 

Under  proposed  §  614.4600,  the 
System  funding  bank  may  take  over 
loans  and  other  assets  that  the  OFI 
pledged  as  collateral  if  the  OFI  becomes 
insolvent,  is  in  process  of  liquidation,  or 
fails  to  service  its  loans  properly.  As  a 
result,  the  FCB  or  ACB  will  have  the 
authority  to  make  additional  advances, 
to  grant  renewals  and  extensions,  and  to 
take  such  other  actions  as  may  be 
necessary  to  collect  and  service  loans  to 
the  OFI's  borrowers.  The  System 
funding  bank  may  also  liquidate  the 
OFI's  loans  and  other  assets  that  it  has 
pledged  in  order  to  fully  realize 
repayment  from  the  OFI. 

In  contrast  to  existing  §614. 4630(a), 
proposed  §  614.4600  no  longer  requires 
an  FCB  or  ACB  to  obtain  FCA  approval 
before  it  takes  over  the  loans  and  other 
assets  of  an  insolvent  OFI.  From  a  safety 
and  soundness  perspective,  FCBs  and 
ACBs  should  be  able  to  exercise  creditor 
remedies  whenever  the  OFI  defaults  on 
the  GFA.  The  prior-approval 
requirements  in  existing  §  614.4630(a) 
were  established  before  the  FCA  became 
an  arms-length  regulator.  This  approach 
is  consistent  with  the  FCA's  general 
policy  of  repealing  Agency  approval 
requirements  that  are  not  imposed  by 
the  Act. 

The  FCA  proposes  to  repeal 
§  614.4630(b),  which  prohibits  FCBs  and 
ACBs  from  assigning  obligations 
handled  for  an  insolvent  OFI  as 
collateral  for  bonds  without  FCA  prior 
approval.  The  applicable  requirements 
for  collateral  pledged  by  FCBs  and  ACBs 
for  bond  obligations  are  contained  in 
§  615.5050,  and  FCA  approval  for  each 
issuance  is  required  by  §  615.5101(d)  of 
this  chapter.  The  FCA  also  proposes  to 
repeal  §  614.4630(c),  which  places 
restrictions  on  interest  rates  that  an  FCB 
or  ACB  can  charge  borrowers  whose 
loans  were  taken  over  from  a  defaulting 
OFI.  The  FCA  believes  the  restrictions 
in  §  614.4630(c)  are  no  longer  necessary 
because  the  FCA's  examinations  will 
assure  sufficient  controls  and 
monitoring  exist  in  this  area. 

List  of  Sub)ects 

12  CFR  Part  611 

Agricultiu«,  Banks,  baidfdng.  Rural 
areas. 

12  CFR  Part  614 

Agriculture,  Banks,  banking,  Flood 
insurance.  Foreign  trade.  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 


12  CFR  Part  620 

Accounting,  Agriculture,  Banks, 
banking.  Reporting  and  recordkeeping 
requirements.  Rural  areas. 

12  CFR  Part  630 

Accounting,  Agriculture,  Banks, 
banking.  Credit,  Organization  and 
functions  (Government  agencies), 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  stated  in  the 
preamble,  parts  611,  614,  620.  and  630 
of  chapter  VI,  titie  12  of  the  Code  of 
Federal  Regiilations  are  proposed  to  be 
revised  to  read  as  follows: 

PART  611— ORGANIZATION 

1.  The  authority  citation  for  part  611 
continues  to  read  as  follows: 

Authority:  Sees.  1.3, 1.13,  2.0.  2.10,  3.0, 
3.21,  4.12,  4.15.  4.21,  5.9,  5.10,  5.17,  7.0- 
7.13,  8.5(e)  of  the  Farm  Credit  Act  (12  U.S.Q 
2011,  2021,  2071.  2091,  2121,  2142,  2183, 
2203,  2209,  2243,  2244,  2252,  2279a-2279f- 
1,  2279aa-5(e));  sees.  411  and  412  of  Pub.  L 
100-233,  101  SUt.  1568,  1638:  sees.  409  and 
414  of  Pub.  L.  100-399,  102  Stat.  989,  1003, 
and  10O4. 

Subpart  P— Termination  of  Farm  CredH 
Status — Associations 

2.  Section  611.1205  is  amended  by 

revising  paragraph  (c)  to  read  as  follows: 

§611.1205    Definttions. 


(c)  OFI  means  an  other  financing 
institution  that  has  established  a 
funding  and  discount  relationship  wnth 
a  Farm  Credit  Bank  or  an  agricultural 
credit  bank  pursuant  to  section  1.7(b)(1) 
of  the  Act  and  the  regulations  in  subpart 
P  of  part  614. 


PART  614— LOAN  POLICIES  AND 
OPERATIONS 

3.  The  authority  citation  for  part  614 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4012a,  4014a,  4104b, 
4106,  and  4128;  sees.  1.3, 1.5, 1.6, 1.7, 1.9, 
1.10,  1.11,  2.0,  2.2.  2.3,  2.4,  2.10.  2.12,  2.13, 
2.15,  3.0,  3.1,  3.3,  3.7,  3.8,  3.10,  3.20.  3.28, 

4.12,  4.12A,  4.13.  4.13B,  4.14,  4.14A,  4.14C, 
4.14D,  4.14E,  4.18,  4.18A,  4.19,  4.36,  4.37, 
5.9,  5.10,  5.17,  7.0,  7.2,  7.6,  7.7,  7.8,  7.12, 

7.13.  8.0.  8.5  of  the  Farm  Credit  Act  (12 
U.S.C.  2011,  2013,  2014,  2015,  2017,  2018. 
2019,  2071,  2073,  2074,  2075,  2091,  2093, 
2094,  2096,  2121,  2122,  2124,  2128,  2129. 
2131,  2141,  2149,  2183,  2184,  2199,  2201. 
2202,  2202a,  2202c.  2202d,  2202e.  2206, 
2206a,  2207,  2219a,  2219b,  2243,  2244,  2252, 
2279a,  2279a-2,  2279b,  2279b-l,  2279b-2, 
2279f,  2279f-l,  2279aa,  2279aa-5);  sec.  413 
of  Pub.  L  100-233,  101  Stat.  1568,  1639. 
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Subpart  J — Landing  Limits 

4.  Section  614.4350  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

$614.4350    Oeflnrtlons. 

*  •         •         •         • 

(a)  Borrower  means  an  individual, 
partnership,  joint  venture,  trust, 
corporation,  or  other  business  entity 
(except  a  Farm  Credit  System 
association  or  other  financing 
institution  that  complies  with  the 
criteria  in  section  1.7(b)  of  the  Act  and 
the  regulations  in  subpart  P  of  this  part) 
to  which  an  institution  has  made  a  loan 
or  a  commitment  to  make  a  loan  either 
directly  or  indirectly. 

•  *        *        «        « 

5.  Subpart  P  of  part  614  is  revised  to 
read  as  follows: 

Subpart  P — Farm  Credit  Banit  and 
Agricultural  Credit  Banit  Financing  of 
Other  Financing  Institution 

614.4340    Other  financing  institution  access 
to  Farm  Credit  Banlis  and  agricultural 
credit  t>anks  for  funding,  discount,  and 
other  similar  financial  assistance. 

614.4550     Place  of  discount. 

614.4560    Requirements  for  OFI  funding 
relationships. 

614.4570    Recourse  and  security. 

614.4580     Limitation  on  the  extension  of 
funding,  discount  and  other  similar 
financial  assistance  to  an  OFI. 

614.4590    Equitable  treatment  of  OFls  and 
Farm  Credit  System  associations. 

614.46(K)    Insolvency  of  an  OFL 

§  614.4540    Ottier  financing  institution 
access  to  Farm  Credit  Banks  and 
agricultural  credit  banks  for  funding, 
discount,  and  other  similar  financial 
assistance. 

(a)  Basic  criteria  for  access.  Any 
national  bank.  State  bank,  trust 
company,  agricultural  credit 
corporation,  incorporated  livestock  loan 
company,  savings  association,  credit 
union,  or  any  association  of  agricultural 
producers  engaged  in  the  making  of 
loans  to  farmers  and  ranchers,  and  any 
corporation  engaged  in  the  making  of 
loans  to  producers  or  harvesters  of 
aquatic  products  may  become  an  other 
financing  institution  (OFI)  that  funds, 
discounts,  and  obtains  other  similar 
financial  assistance  from  a  Farm  Credit 
Bank  or  agricultural  credit  bank  in  order 
to  extend  short-and  intermediate-term 
credit  to  eligible  borrowers  for 
authorized  purposes  pursuant  to 
sections  1.10(b)  and  2.4(a)  and  fb)  of  the 
Act.  Each  OFI  shall  be  duly  organized 
and  qualified  to  make  loans  and  leases 
under  the  laws  of  each  jurisdiction  in 
which  it  operates. 

(b)  Assured  access.  Except  when  an 
OFI's  funding  request  would  adversely 


afiect  a  Farm  Credit  bank's  ability  to 
achieve  and  maintain  established  or 
projected  capital  levels,  raise  funds  in 
the  money  markets,  or  would  otherwise 
expose  the  Farm  Credit  bank  to  other 
safety  and  soundness  risks,  each  Farm 
Credit  Bank  or  an  agricultural  credit 
bank  shall  fund,  discount,  and  provide 
other  similar  financial  assistance  to  any 
creditworthy  OFI  that: 

(1)  Maintains  at  least  15  percent  of  its 
loan  volume  at  a  seasonal  peak  in  loans 
and  leases  to  farmers,  ranchers,  aquatic 
producers  and  harvesters.  The  Farm 
Credit  Bank  or  agricultiual  credit  bank 
shall  not  include  the  loan  assets  of  the 
OFI's  parent,  affiliates,  or  subsidiaries 
when  determining  compliance  with  the 
requirement  of  this  paragraph;  and 

(2)  Executes  a  general  financing 
agreement  with  the  Farm  Credit  Bank  or 
agricultural  credit  bank  that  establishes 
a  financing  or  discount  relationship  for 
at  least  2  years. 

(c)  Denial  of  OFI  access.  Each  Farm 
Credit  Bank  and  agricultural  credit  bank 
shall  establish  objective  loan 
underwriting  policies  and  procedures 
for  determining  the  creditworthiness  of 
each  OFI  applicant.  No  Farm  Credit 
Bank  or  agricultural  credit  bank  shall 
deny  access  to  any  creditworthy  OFI 
that  meets  the  conditions  in  paragraph 
(b)  of  this  section. 

§  614.4550    Place  of  discount. 

(a)  A  Farm  Credit  Bank  or  agricultural 
credit  bank  may  provide  funding, 
discouint,  and  other  similar  financial 
assistance  to  any  OFI  whose 
headquarters  is  located  within  the 
funding  bank's  chartered  territory. 

(b)  A  Farm  Credit  Bank  or  agricultural 
bank  may  provide  funding,  discount, 
and  other  similar  financial  assistance  to 
an  OFI  whose  headquarters  is  not 
located  in  the  funding  bank's  chartered 
territory  only  if  the  Farm  Credit  Bank  or 
agricultiiral  credit  bank  referred  to  in 
paragraph  (a)  of  this  section  either 
grants  its  consent,  or  denies  or 
otherwise  fails  to  approve  such  OFI's 
funding  request  within  60  days  of 
receipt  of  a  "completed  application"  as 
defined  by  12  CFR  202.2(f). 

§  614.4560    Requirements  for  OFI  funding 
relationships. 

(a)  As  a  condition  for  extending 
funding,  discount  and  other  similar 
financial  assistance  to  an  OFI,  each 
Farm  Credit  Bank  or  agricultural  credit 
bank  shall  require  every  OFI  to: 

(1)  Execute  a  general  financing 
agreement  piusuant  to  the  regulations  in 
subpart  C  of  part  614;  and 

(2)  Purchase  non-voting  stock  in  its 
Farm  Credit  Bank  or  agricultiual  credit 
bank  pursuant  to  the  bank's  bylaws. 


(b)  A  Farm  Credit  Bank  or  agricultiiral 
credit  bank  shall  extend  funding, 
discount  and  other  similar  financial 
assistance  to  an  OFI  only  for  purposes 
and  terms  authorized  under  sections 
1.10(b)  and  2.4(a)  and  (b)  of  the  Act. 

(c)  Rural  home  loans  to  borrowers 
who  are  not  bona  fide  farmers,  ranchers, 
and  aquatic  producers  and  harvesters 
are  subject  to  the  restrictions  in 

§  613.3030  of  this  chapter.  Loans  that  an 
OFI  makes  to  processing  and  marketing 
operators  who  supply  less  than  20 
percent  of  the  throughput  shall  be 
included  in  the  calculation  that 
§  613.3010(b)(1)  of  this  chapter 
establishes  for  Farm  Credit  Banks  and 
agricultural  credit  banks. 

(d)  The  borrower  rights  requirements 
in  part  C  of  title  IV  of  the  Act,  and 
section  4.36  of  the  Act,  and  the 
regulations  in  subparts  K,  L,  and  N  of 
part  614  shall  apply  to  all  loans  that  an 
OFI  funds  or  discounts  through  a  Farm 
Credit  Bank  or  agricultural  credit  bank, 
unless  such  loans  are  subject  to  the 
Truth-in-Lending  Act,  15  U.S.C.  1601  et 
sea. 

(e)  As  a  condition  for  obtaining 
funding,  discount  and  other  similar 
financial  assistance  of  a  Farm  Credit 
Bank  or  agricultural  credit  bank,  all 
State  banks,  trust  companies,  or  State- 
chartered  savings  associations  shall 
execute  a  written  consent  that 
authorizes  their  State  regulators  to 
furnish  examination  reports  to  the  Farm 
Credit  Administration  upon  its  request. 
Any  OFI  that  is  not  a  depository 
institution  shall  consent  in  writing  to 
examination  by  the  Farm  Credit 
Administration  as  a  condition  precedent 
for  obtaining  funding,  discount  and 
other  similar  financial  assistance  from  a 
Farm  Credit  Bank  or  agricultural  credit 
bank,  and  file  such  consent  with  its 
Farm  Credit  funding  bank. 

§  614.4570    Recourse  and  security. 

(a)  Full  recourse  and  guarantee.  All 
obligations  that  are  funded  or 
discounted  through  a  Farm  Credit  Bank 
or  agricultural  credit  bank  shall  be 
endorsed  with  the  full  recourse  or 
unconditional  guarantee  of  the  OFI. 

(b)  General  collateral.  (1)  Each  Farm 
Credit  Bank  and  agricultural  credit  bank 
shall  take  as  collateral  all  notes,  drafts, 
and  other  obligations  that  it  funds  or 
discounts  for  each  OFI;  and 

(2)  Each  Farm  Credit  Bank  and 
agricultural  credit  bank  shall  perfect,  in 
accordance  with  State  law,  a  senior 
security  interest  in  any  and  all 
obligations  and  the  proceeds  thereunder 
that  the  OFI  pledges  as  collateral. 

(c)  Supplemental  collateral.  (1)  Each 
Farm  Credit  Bank  and  agricultural  credit 
bank  shall  develop  underwriting 
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policies  and  procedures  that  establish 
uniform  and  objective  standards  to 
determine  the  need  and  amoimt  of 
supplemental  collateral  or  other  credit 
enhancements  that  each  OFI  shall 
provide  as  a  condition  for  obtaining 
funding,  discount  and  other  similar 
financial  assistatnce  from  such  Farm 
Credit  bank. 

(2)  The  amoimt,  type,  and  quality  of 
supplemental  collateral  or  other  credit 
enhancements  required  for  each  OFI 
shall  be  established  in  the  general 
financing  agreement  and  shall  be 
proportional  to  the  level  of  risk  that  the 
OFI  poses  to  the  Farm  Credit  Bank  or 
agricultural  credit  bank. 

§  614.4580    Limitation  on  the  extension  of 
funding,  discount  and  other  similar 
financial  assistance  to  an  OR. 

(a)  No  obligation  shall  be  purchased 
from  or  discounted  for  and  no  loan  shall 
be  made  or  other  similar  financial 
assistance  extended  by  a  Farm  Credit 
Bank  or  agricultural  credit  bank  to  an 
OFI  if  the  amount  of  such  obligation 
added  to  the  aggregate  liabilities  of  such 
OFI,  whether  direct  or  contingent  (other 
than  bona  fide  deposit  liabilities), 
exceeds  10  times  the  paid-in  and 
unimpaired  capital  and  surplus  of  such 
OFI  or  the  amount  of  such  liabilities 
permitted  under  the  laws  of  the 
jiuisdiction  creating  such  OFI, 
whichever  is  less. 

(b)  It  shall  be  unlawful  for  any 
national  bank  that  is  indebted  to  any 
Farm  Credit  Bank  or  agricultural  credit 
bank,  on  paper  discounted  or 
purchased,  to  incur  any  additional 
indebtedness,  if  by  virtue  of  such 
additional  indebtedness  its  aggregate 
liabilities,  direct  or  contingent,  will 
exceed  the  limitation  described  in 
paragraph  (a)  of  this  section. 

§  61 4.4590    Equitable  treatment  of  OFls  and 
Farm  Credit  System  associations. 

(a)  Each  Farm  Credit  Bank  and 
agriculttiral  credit  bank  shall  apply 
similar  objective  credit  undenvriting 
standards  to  both  OFls  and  Farm  Credit 
System  direct  lender  associations. 

(b)  The  total  charges  that  a  Farm 
Credit  Bank  or  agricultvual  credit  bank 
assesses  an  OFI  through  capitalization 
requirements,  interest  rates,  and  fees 
shall  be  comparable  to  the  charges  that 
the  same  Farm  Credit  bank  imposes  on 
its  direct  lender  associations.  Any 
variation  between  the  overall  funding 
costs  that  OFls  and  direct  lender 
associations  are  charged  by  the  same 
funding  bank  shall  result  from 
differences  in  credit  risk  and 
administrative  costs  to  the  Farm  Credit 
Bank  or  agricultural  credit  bank. 


§  614.4600    Insolvency  of  an  OFI. 

If  an  OFI  that  is  indebted  to  a  Farm 
Credit  Bank  or  agricultural  credit  bank 
becomes  insolvent,  is  in  process  of 
liquidation,  or  fails  to  service  its  loans 
properly,  the  Farm  Credit  Bank  or 
agricultural  credit  bank  may  take  over 
such  loans  and  other  assets  that  the  OFI 
pledged  as  collateral.  Once  the  Farm 
Credit  Bank  or  agricultural  credit  bank 
exercises  its  remedies,  it  shall  have  the 
authority  to  make  additional  advances, 
to  grant  renewals  and  extensions,  and  to 
take  such  other  actions  as  may  be 
necessary  to  collect  and  service  loans  to 
the  OFI's  borrower.  The  funding  Farm 
Credit  bank  may  also  liquidate  the  OFI's 
loans  and  other  assets  in  order  to 
achieve  repayment  of  the  debt. 

PART  620— DISCLOSURE  TO 
SHAREHOLDERS 

6.  The  authority  citation  for  part  620 
continues  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19,  8.11  of  the 
Farm  Credit  Act  (12  U.S.C.  2252,  2254, 
2279aa-n);  sec.  424  of  Pub.  L.  100-233. 101 
Stat.  1568,  1656. 

Subpart  B — Annual  Report  to 
Shareholders 

§620.5    [Amended] 

7.  Section  620.5  is  amended  by 
removing  the  words  ",  as  defined  in 

§  614.4540(e)  of  this  chapter,"  and  by 
removing  the  word  "financial"  and 
adding  in  its  place  the  word  "financing" 
in  paragraph  (a)(8). 

PART  630— DISCLOSURE  TO 
INVESTORS  IN  SYSTENIWIDE  AND 
CONSOUDATED  BANK  DEBT 
OBUGATIONS  OF  THE  FARM  CREDIT 
SYSTEM 

8.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Authority:  Sees.  5.17,  5.19  of  the  Farm 
Credit  Act  (12  U.S.C.  2252,  2254). 

Subpart  B— Annual  Report  to  Investors 
§630.20    [Amended] 

9.  Section  630.20  is  amended  by 
removing  the  words  ".as  defined  in 
§  614.4540(e)  of  this  chapter,"  in 
paragraph  (a)(l)(v). 

Dated:  July  14, 1997. 
Floyd  Fithian, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  97-18827  Filed  7-16-97;  8:45  am] 
BtLUNG  CODE  8705-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pan  872 
[Docket  No.  97N-0239] 

Dental  Devices;  Effective  Date  of 
Requirement  for  Premarket  Approval; 
Temporomandibular  Joint  Prostheses 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule;  opportunity  to 

request  a  change  in  classification. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
require  the  filing  of  a  premarket 
approval  application  (PMA)  or  a  notice 
of  completion  of  a  product  development 
protocol  (PDP)  for  the  total 
temporomandibular  joint  [TM^] 
prosthesis,  the  glenoid  fossa  prosthesis, 
the  mandibular  condyle  prosthesis,  and 
the  interarticular  disc  prosthesis 
(interpositional  implant).  The  agency  is 
also  summarizing  its  proposed  findings 
regarding  the  degree  of  risk  of  illness  or 
injury  intended  to  be  eliminated  or 
reduced  by  requiring  the  devices  to 
meet  the  statute's  approval  requirements 
as  well  as  the  benefits  to  the  public  from 
the  use  of  the  devices.  In  addition,  FDA 
is  aimouncing  the  opportunity  for 
interested  persons  to  request  the  agency 
to  change  the  classification  of  the 
devices  based  on  new  information. 
DATES:  Submit  vmtten  comments  by 
October  15,  1997;  requests  for  a  change 
in  classification  by  August  1,  1997.  FDA 
intends  that  if  a  final  rule  based  on  this 
proposed  rule  is  issued,  PMA's  or 
notices  of  completion  of  PDP's  will  be 
required  to  be  submitted  within  90  days 
of  the  effective  date  of  the  final  rule. 
ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklavtra  Dr., 
rm.  1-23,  Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  S.  Runner,  Center  for  Devices  and 
Radiological  Health  (HFZ-480),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville.  MD  20850, 
301-827-5283. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  513  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
360c)  requires  the  classification  of 
medical  devices  into  one  of  three 
regulatory  classes:  Class  I  (general 
controls),  class  II  (special  controls),  and 
class  in  (premarket  approval). 
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Generally,  devices  that  were  on  the 
market  before  May  28.  1976.  the  date  of 
enactment  of  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments)  (Pub.  L.  94-295),  and 
devices  marketed  on  or  after  that  date 
that  are  substantially  equivalent  to  such 
devices,  have  been  classified  by  FDA. 
For  the  sake  of  convenience,  this 
preamble  refers  to  the  devices  that  were 
on  the  market  before  May  28.  1976,  and 
the  substantially  equivalent  devices  that 
were  marketed  on  or  after  that  date  as 
"preamendments  devices." 

Section  515(bHl)  of  the  act  (21  U.S.C. 
360e(b)(l))  establishes  the  requirement 
that  a  preamendments  device  that  FDA 
has  classified  into  class  IH  is  subject  to 
premarket  approval.  A  preamendments 
class  in  device  may  be  commercially 
distributed  without  an  approved  PMA 
or  notice  of  completion  of  a  PDF  until 
90  days  after  FDA  issues  a  final  rule 
requiring  premarket  approval  for  the 
device,  or  30  months  after  final 
classification  of  the  device  under 
section  513  of  the  act,  whichever  is 
later.  Also,  a  preamendments  device 
subject  to  the  rulemaking  procedure 
under  section  515(b)  of  the  act,  is  not 
required  to  have  an  approved 
investigational  device  exemption  (IDE) 
(part  812  (21  CFR  part  812)) 
contemporaneous  with  its  interstate 
distribution  until  the  date  identified  by 
FDA  in  the  final  rule  requiring  the 
submission  of  a  PMA  or  a  PDP  for  the 
device.  At  that  time,  an  IDE  must  be 
submitted  only  if  a  PMA  has  not  been 
submitted  or  a  PDP  completed. 

Section  515(b)(2)(A)  of  the  act 
provides  that  a  proceeding  to  issue  a 
final  rule  to  require  premarket  approval 
shall  be  initiated  by  publication  of  a 
notice  of  proposed  findings  rulemaking 
containing:  (1)  The  proposed  rule,  (2) 
proposed  findings  with  respect  to  the 
degree  of  risk  of  illness  or  injury 
designed  to  be  eliminated  or  reduced  by 
requiring  the  device  to  have  an 
approved  PMA  or  a  declared  completed 
PDP  and  the  benefit  to  the  public  from 
the  use  of  the  device,  (3)  an  opportunity 
for  the  submission  of  comments  on  the 
proposed  rule  and  the  proposed 
findings,  and  (4)  an  opportunity  to 
request  a  change  in  the  classification  of 
the  device  based  on  new  information 
relevant  to  the  classification  of  the 
device. 

Section  515(b)(2)(B)  of  the  act 
provides  that  if  FDA  receives  a  request 
for  a  change  in  the  classification  of  the 
device  within  15  days  of  the  publication 
of  the  notice,  FDA  shall,  within  60  days 
of  the  publication  of  the  notice,  consult 
with  the  appropriate  FDA  advisory 
committee  and  publish  a  notice  denying 
the  request  for  change  of  classification 


or  announcing  its  intent  to  initiate  a 
proceeding  to  reclassify  the  device 
under  section  513(e)  of  the  act.  If  FDA 
does  not  initiate  such  a  proceeding, 
section  515(b)(3)  of  the  act  provides  that 
FDA  shall,  after  the  close  of  the 
comment  period  on  the  proposed  rule 
and  consideration  of  any  comments 
received,  issue  a  final  rule  to  require 
premarket  approval,  or  publish  a  notice 
terminating  the  proceeding.  If  FDA 
terminates  the  proceeding,  FDA  is 
required  to  initiate  reclassification  of 
the  device  under  section  513(e)  of  the 
act,  unless  the  reason  for  termination  is 
that  the  device  is  a  banned  device  under 
section  516  of  the  act  (21  U.S.C.  360f). 

If  a  proposed  rule  to  require 
premarket  approval  for  a 
preamendments  device  is  made  final, 
secUon  501(f)(2)(B)  of  the  act  (21  U.S.C. 
351(f)(2)(B))  requires  that  a  PMA  or  a 
notice  of  completion  of  a  PDP  for  any 
such  device  be  filed  within  90  days  of 
the  date  of  issuance  of  the  final  rule  or 
30  months  after  final  classification  of 
the  device  under  section  513  of  the  act, 
whichever  is  later.  If  a  PMA  or  a  notice 
of  completion  of  a  PDP  is  not  filed  by 
the  later  of  the  two  dates,  commercial 
distribution  of  the  device  is  required  to 
cease.  The  device  may,  however,  be 
distributed  for  investigational  use  if  the 
manufacturer,  importer,  or  other 
sponsor  of  the  device  complies  with  the 
IDE  regulations.  If  a  PMA  or  a  notice  of 
completion  of  a  PDP  is  not  filed  by  the 
later  of  the  two  dates,  and  no  IDE  is  in 
effect,  the  device  is  deemed  to  be 
adulterated  within  the  meaning  of 
section  501(f)(1)(A)  of  the  act,  and 
subject  to  seizure  and  condemnation 
under  section  304  of  the  act  (21  U.S.C. 
334)  if  its  distribution  continues. 
Shipment  of  the  device  in  interstate 
commerce  will  be  subject  to  injimction 
under  section  302  of  the  act  (21  U.S.C. 
332),  and  the  individuals  responsible  for 
such  shipment  will  be  subject  to 
prosecution  under  section  303  of  the  act 
(21  U.S.C.  333).  In  the  past,  FDA  has 
requested  that  manufacturers  take  action 
to  prevent  the  further  use  of  devices  for 
which  no  PMA  has  been  filed  and  may 
determine  that  such  a  request  is 
appropriate  for  total  TM]  prostheses, 
glenoid  fossa  prostheses,  mandibular 
condyle  prostheses,  and  interarticular 
disc  prostheses  (interpositional 
implants). 

The  act  does  not  permit  an  extension 
of  the  90-day  period  after  issuance  of  a 
final  rule  within  which  an  application 
or  a  notice  is  required  to  be  filed.  The 
House  Report  on  the  amendments  states 
that  "the  thirty  month  'graca  period' 
afforded  after  classification  of  a  device 
into  class  in  *  *  *  is  sufficient  time  for 
manufacturers  and  importers  to  develop 


the  data  and  conduct  the  investigations 
necessary  to  support  an  application  for 
premarket  approval"  (H.  Rept.  94-853; 
94th  Cong.,  2d  sess.  42  (1976)). 

A.  Classification  of  Total  TMJ 
Prostheses,  Glenoid  Fossa  Prostheses, 
Mandibular  Condyle  Prostheses  and 
Interarticular  Disc  Prostheses 
(Interpositional  Implants) 

In  the  Federal  Register  of  December 
20,  1994  (59  FR  65475),  FDA  issued  a 
final  rule  classifying  the  total  TM) 
prosthesis,  the  glenoid  fossa  prosthesis, 
the  mandibular  condyle  prosthesis,  and 
the  interarticular  disc  prosthesis 
(interpositional  implant)  into  class  IIL 
The  preamble  to  the  proposal  to  classify 
these  devices  (57  FR  43165,  September 
18,  1992)  included  the  recommendation 
of  the  Dental  Products  Panel  (the  Panel), 
an  FDA  advisory  committee,  which  met 
on  April  21,  1989,  regarding  the 
classification  of  the  devices  (Ref.  1),  in 
particular,  the  total  TMJ  prosthesis  and 
the  interarticular  disc  prosthesis 
(interpositional  implant).  The  preamble 
to  the  reproposed  rule  to  classify  the 
glenoid  fossa  prosthesis  and  the 
mandibular  condyle  prosthesis  (59  FR 
6935,  February  14, 1994)  included  the 
recommendation  of  the  panel  that 
reconvened  on  February  11, 1993,  (Ref. 
2)  regarding  the  classification  of  these 
two  TMJ  prostheses.  The  Panel 
recommended  at  the  April  1989  meeting 
that  the  total  TMJ  prosthesis  and  the 
interarticular  disc  prosthesis 
(interpositional  implant),  and  at  the 
February  1993  meeting  that  the  glenoid 
fossa  prosthesis  and  the  mandibular 
condyle  prosthesis,  be  classified  into 
class  m,  and  identified  certetin  risks  to 
health  presented  by  the  devices.  The 
Panel  believed  that  the  devices 
presented  a  potential  uiueasonable  risk 
to  health  and  that  insufficient 
information  existed  to  determine  that 
general  controls  are  sufficient  to  provide 
reasonable  assurance  of  the  safety  and 
effectiveness  of  the  devices  or  that 
application  of  performance  standards 
would  provide  such  assurance. 

FDA  agreed  with  the  Panel's 
recommendations  and,  in  the  proposal 
(57  FR  43165)  and  in  the  reproposed 
rule  (59  FR  6935),  proposed  that  the 
total  TMJ  prosthesis,  the  glenoid  fossa 
prosthesis,  the  mandibular  condyle 
prosthesis  and  the  interarticular  disc 
prosthesis  (interpositional  implant)  be 
classified  into  class  III.  The  proposal 
and  reproposal  stated  that  FDA  believed 
that  general  controls,  either  alone  or  in 
combination  with  the  special  controls 
applicable  to  class  U  devices,  are 
insufficient  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  devices.  The  proposal  and 
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reproposal  stated  that  premarket 
approval  is  necessary  for  the  devices 
because  the  devices  present  potential 
unreasonable  risks  of  illness  or  injury  if 
there  are  not  adequate  data  to  ensure  the 
safe  and  effective  use  of  the  devices. 

The  preamble  to  the  final  rule  (59  FR 
65475)  classifying  the  total  TMJ 
prosthesis,  the  glenoid  fossa  prosthesis, 
the  mandibular  condyle  prosthesis  and 
the  interarticular  disc  prosthesis 
(interpositional  implant)  into  class  m 
advised  that  the  earliest  date  by  which 
PMA's  or  notices  of  completion  of  PDP's 
for  the  devices  could  be  required  was 
June  30, 1997,  or  90  days  after  issuance 
of  a  rule  requiring  premarket  approval 
for  the  devices.  In  the  Federal  Register 
of  January  6,  1989  (54  FR  550).  FDA 
published  a  notice  of  intent  to  initiate 
proceedings  to  require  premarket 
approval  for  31  class  III  preamendments 
devices.  Among  other  items,  the  notice 
described  the  factors  FDA  takes  into 
account  in  establishing  priorities  for 
proceedings  under  section  515(b)  of  the 
act  for  issuing  final  rules  requiring  that 
preamendments  class  III  devices  have 
approved  PMA's  or  declared  completed 
PDP's.  FDA  updated  its  priorities  in  a 
preamendments  class  m  strategy  notice 
of  availability  document  published  in 
the  Federal  Register  of  May  6,  1994  (59 
FR  23731).  Although  the  previous  TMJ 
prostheses  were  not  included  in  the  lists 
of  devices  identified  in  the  notice  and 
the  strategy  paper,  using  the  factors  set 
forth  in  these  documents,  FDA  has 
recently  determined  that  the  total  TMJ 
prosthesis  identified  in  §  872.3940  (21 
CFR  872.3940),  the  glenoid  fossa 
prosthesis  identified  in  §872.3950  (21 
CFR  872.3950),  the  mandibular  condyle 
prosthesis  identified  in  §  872.3960  (21 
CFR  872.3960),  and  the  interarticular 
disc  prosthesis  identified  in  §  872.3970 
(21  CFR  872.3970)  have  a  high  priority 
for  initiating  a  proceeding  to  require 
premarket  approval  because  the  safety 
and  effectiveness  of  these  devices  has 
not  been  established  by  valid  scientific 
evidence  as  defined  in  §860.7  (21  CFR 
860.7).  Moreover,  FDA  believes  that 
insufficient  information  exists  to 
identify  the  proper  materials  or  design 
for  the  total  TMJ,  the  glenoid  fossa,  and 
the  mandibular  condyle  prostheses. 
Accordingly,  FDA  is  commencing  a 
proceeding  under  section  515(b)  of  the 
act  to  require  that  the  previous  four  TMJ 
prostheses  have  an  approved  PMA  or 
declared  completed  PDP. 

B.  Dates  New  Requirements  Apply 

In  accordance  with  section  515(b)  of 
the  act,  FDA  is  proposing  to  require  that 
a  PMA  or  a  notice  of  completion  of  a 
PDP  be  filed  with  the  agency  for  the 
total  TMJ  prosthesis,  the  glenoid  fossa 


prosthesis,  the  mandibular  condyle 
prosthesis,  and  the  interarticular  disc 
prosthesis  (interpositional  implant) 
within  90  days  after  issuance  of  any 
final  rule  based  on  this  proposal.  An 
applicant  whose  device  was  legally  in 
commercial  distribution  before  May  28, 
1976,  or  whose  device  has  been  found 
by  FDA  to  be  substantially  equivalent  to 
such  a  device,  will  be  permitted  to 
continue  marketing  the  total  TM) 
prosthesis,  the  glenoid  fossa  prosthesis, 
the  mandibular  condyle  prosthesis,  and 
the  interarticular  disc  prosthesis 
(interpositional  implant)  during  FDA's 
review  of  the  PMA  or  notice  of 
completion  of  the  PDP.  FDA  intends  to 
review  any  PMA  for  the  device  within 
180  days,  and  any  notice  of  completion 
of  a  PDP  for  the  device  within  90  days 
of  the  date  of  filing.  FDA  cautions  that, 
under  section  515(d)(l)(B)(I)  of  the  act, 
FDA  may  not  enter  into  an  agreement  to 
extend  the  review  period  of  a  PMA 
beyond  180  days  unless  the  agency 
finds  that  "  *  *  •  the  continued 
availabilify  of  the  device  is  necessary  for 
the  public  health." 

FDA  intends  that,  under  §  812.2(c)(2), 
the  preamble  to  any  final  rule  based  on 
this  proposal  will  state  that,  as  of  the 
date  on  which  a  PMA  or  a  notice  of 
completion  of  a  PDP  is  required  to  be 
filed,  the  exemption  in  §  812.2(c)(1)  and 
(c)(2)  from  the  requirements  of  the  IDE 
regulations  for  preamendments  class  III 
devices  will  cease  to  apply  to  any  total 
TMJ  prosthesis,  glenoid  fossa  prosthesis, 
mandibular  condyle  prosthesis,  and 
interarticular  disc  prosthesis 
(interpositional  implant)  which  is:  (1) 
Not  legally  on  the  market  on  or  before 
that  date;  or  (2)  legally  on  the  market  on 
or  before  that  date  but  for  which  a  PMA 
or  notice  of  completion  of  PDP  is  not 
filed  by  that  date,  or  for  which  PMA 
approval  has  been  denied  or  withdrawn. 

If  a  PMA,  notice  of  completion  of  a 
PDP,  or  an  IDE  application  for  the  total 
TMJ  prosthesis,  glenoid  fossa  prosthesis, 
mandibular  condyle  prosthesis,  and 
interarticular  disc  prosthesis 
(interpositional  implant)  is  not 
submitted  to  FDA  within  90  days  after 
the  date  of  issuance  of  any  final  rule 
requiring  premarket  approval  for  the 
devices,  commercial  distribution  for  the 
devices  must  cease.  FDA,  therefore, 
cautions  that  for  manufacturers  not 
planning  to  submit  a  PMA  or  notice  of 
completion  of  a  PDP  immediately,  IDE 
applications  should  be  submitted  to 
FDA,  at  least  30  days  before  the  end  of 
the  90-day  ]}eriod  after  the  final  rule  is 
published  to  minimize  the  possibility  of 
interrupting  all  availability  of  the 
device.  FDA  considers  investigations  of 
the  total  TMJ  prosthesis,  the  glenoid 
fossa  prosthesis,  the  mandibular 


condyle  prosthesis,  and  the 
interarticular  disc  prosthesis 
(interpositional  implant)  to  pose  a 
significant  risk  as  defined  in  the  IDE 
regulation. 

C.  Description  of  Devices 

A  total  TMJ  prosthesis  is  a  device  that 
is  intended  to  be  implanted  in  the 
human  jaw  to  replace  the  mandibular 
condyle  and  augment  the  glenoid  fossa 
to  functionally  reconstruct  the  TMJ. 

A  glenoid  fossa  prosthesis  is  a  device 
that  is  intended  to  be  implanted  in  the 
TMJ  to  augment  a  glenoid  fossa  or  to 
provide  an  articulation  surface  for  the 
head  of  a  mandibular  condyle. 

A  mandibular  condyle  prosthesis  is  a 
device  that  is  intended  to  be  implant*»d 
in  ;^*-  e  human  jaw  to  replace  the 
i  a     ibular  condyle  and  to  articulate 
wittiin  a  glenoid  fossa. 

A:  interarticular  disc  prosthesis 
(interpositional  implant]  is  a  device  that 
is  intended  to  be  an  interface  between 
the  natural  articulating  surface  of  the 
mandibular  condyle  and  glenoid  fossa. 

D.  Proposed  Findings  With  Respect  to 
Risks  and  Benefits 

As  required  by  section  515(b)  of  the 
act,  FDA  is  publishing  its  proposed 
findings  regarding:  (1)  The  degree  of  risk 
of  illness  or  injury  designed  to  be 
eliminated  or  reduced  by  requiring  the 
total  TMJ  prosthesis,  the  glenoid  fossa 
prosthesis,  the  mandibular  condyle 
prosthesis,  and  the  interarticular  disc 
prosthesis  (interpositional  implant)  to 
have  an  approved  PMA  or  a  declared 
completed  PDP;  and  (2)  the  benefits  to 
the  public  from  the  use  of  the  device. 

E.  Risk  Factors 

1.  Total  TMJ  Prosthesis  (§872.3940), 
Glenoid  Fossa  Prosthesis  (§  872.3950). 
and  Mandibular  Condyle  Prosthesis 
(§872.3960) 

The  total  TMJ  prostheses,  the  glenoid 
fossa  prostheses,  and  the  mandibular 
condyle  prostheses  are  associated  with 
the  following  risks: 

1.  Implant  loosening  or  displacement 
The  screws  used  to  anchor  the  implant 
may  loosen,  resulting  in  implant 
loosening  or  displacement,  causing 
changes  in  bite,  difficulty  in  chewing, 
limited  joint  function  and  unpredictable 
wear  on  implant  components  {Reii>.  3 
through  6); 

2.  Etegenerative  changes  to  the  natiiral 
articulating  surfaces.  Implant 
breakdown  may  result  in  erosion  or 
resorption  of  the  glenoid  fossa,  or  the 
head  of  the  mandibular  condyle  .  The 
erosion  or  resorption  may  result  in 
intense  pain,  chianges  in  bite,  difficulty 
in  chewing,  limited  joint  function  and. 
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in  the  case  of  glenoid  fossa  prostheses, 
perforation  into  the  middle  cranial  fossa 
(Refs.  3  through  6); 

3.  Foreign  body  reaction.  Implant 
deterioration  and  migration  may  result 
in  a  foreign  body  reaction  characterized 
by  multinucleated  giant  cells  (Rek.  3 
through  6); 

4.  Infection.  If  the  implant  cannot  be 
properly  sterilized,  infection  may  result; 

5.  Loss  of  implant  integrity.  If  the 
implant  materials  are  unable  to 
withstand  mechanical  loading,  the 
implant  can  be  torn,  worn,  perforated, 
delaminated.  fragmented,  fatigued,  or 
fractured,  resulting  in  failure  of  the 
devices  to  function  properly  (Refs.  3 
through  6); 

6.  Chronic  pain.  Degenerative  changes 
within  the  articular  surfaces  and 
components  of  the  TMJ  due  to  implant 
breakdown  may  result  in  chronic  pain 
fRefs.  3  through  6); 

7.  Corrosion.  If  the  implant  materials 
are  subject  to  corrosion,  toxic  elements 
may  migrate  to  various  parts  of  the 
body; 

8.  Changes  to  the  contralateral  joint. 
Unilateral  placement  of  the  implant  may 
result  in  deleterious  effects  to  (he 
contralateral  joint;  and 

9.  Malocclusion.  Placement  of  the 
device  may  produce  an  improper 
occlusal  relationship. 

2.  Interarticular  Disc  Prosthesis 
(Interpositional  Implant)  (§872.3970) 

Interarticular  disc  prostheses 
(interpositional  implants)  are  associated 
with  the  following  risks: 

1.  Loss  of  implant  integrity.  If  the 
implant  materials  are  unable  to 
withstand  mechanical  loading,  the 
implant  materials  can  be  torn, 
perforated,  delaminated,  or  fragmented, 
resulting  in  failure  of  the  device  to 
function  properly  (Refs.  5,  7  through  11, 
and  13  through  16); 

2.  Implant  migration.  Tom,  worn, 
perforated,  delaminated,  and 
fragmented  implant  materials  are 
capable  of  migrating  to  surrounding 
tissues,  including  the  lymph  nodes 
(Refs.  5  and  14); 

3.  Foreign  body  reaction.  Implant 
deterioration  and  migration  may  result 
in  a  foreign  body  reaction  characterized 
by  multinucleated  giant  cells  (Refs.  5 
and  7  through  16); 

4.  Degenerative  changes  within  the 
articular  surfaces  and  components  of  the 
joint.  Implant  breakdown  may  result  in 
severe  resorption  of  the  head  of  the 
mandibular  condyle  and  glenoid  fossa. 
The  degenerative  changes  may  result  in 
joint  noise,  changes  in  bite,  difficulty  in 
breathing,  severely  limited  joint 
function,  erosion  or  perforation  into  the 
middle  cranial  fossa,  crepitus,  avascular 


necrosis  and  fibrous  ankylosis  (Refs.  5 
and  7  through  15); 

5.  Implant  displacement. 
Displacement  of  the  implant  may  result 
in  changes  in  bite,  difficulty  in  chewing 
and  limited  joint  function  (Refs.  7 
through  10. 12,  and  13); 

6.  Infection.  If  the  implant  cannot  be 
properly  sterilized,  infection  may  result; 

7.  Chronic  pain.  Degenerative  changes 
within  the  articular  siurfaces  and 
components  of  the  joint  due  to  implant 
breakdown  may  result  in  chronic  pain 
(Refs.  7  through  9  and  12); 

8.  Calcification.  Implant  breakdown 
may  result  in  the  formation  of  scar 
tissue,  leading  to  calcification  (Refs.  11 
and  16); 

9.  Granulomatous  reaction.  Implant 
particulate  may  produce  a  mass  or 
nodule  of  chronically  infiamed  tissue 
with  granulation  (Refs.  13  through  16); 
and 

10.  Leaching  of  elements.  Toxic 
elements  may  be  leached  bom  the 
implant  materials  and  migrate  to  various 
parts  of  the  body. 

F.  Benefits  of  the  Devices 

The  total  TMJ  prosthesis,  glenoid 
fossa  prosthesis,  mandibular  condyle 
prosthesis,  and  interarticular  joint 
prosthesis  (interpositional  implant)  are 
implanted  devices  which  are  placed  in 
the  jaw  either  to  functionally 
reconstruct  the  TMJ  by  replacing  the 
mandibular  condyle  and  augmenting  the 
glenoid  fossa;  to  augment  a  glenoid 
fossa,  to  substitute  for  the  naturally 
occurring  mandibular  condyle  or  to 
provide  an  interface  between  the  natural 
articulating  surfaces  of  the  mandibular 
condyle  and  glenoid  fossa.  The  potential 
benefits  intended  from  the  use  of  these 
four  TMJ  prostheses  are  reconstruction 
of  the  articulation  surface(s)  for  the 
restoration  of  jaw  function  and  stability, 
and  improvement  in  mastication, 
speech,  esthetics,  comfort,  and  pain 
relief. 

Q.  PMA  Requirements 

A  PMA  for  these  TMJ  prosthetic 
devices  must  include  the  information 
required  by  section  515(c)(1)  of  the  act 
and  §  814.20  (21  CFR  814.20)  of  the 
procedural  regulations  for  PMA's.  Such 
a  PMA  should  include  a  detailed 
discussion  of  the  risks  as  well  as  a 
discussion  of  the  effectiveness  of  the 
device  for  which  premarket  approval  is 
sought.  In  addition,  a  PMA  must 
include  all  data  and  information  on:  (1) 
Any  risks  knovvna,  or  that  should  be 
reasonably  known  to  the  applicant  that 
have  not  been  identified  in  the  proposal 
(57  FR  43165)  and  in  the  reproposed 
rule  (59  FR  6935);  (2)  the  effectiveness 
of  the  specific  TMJ  prosthesis  that  is  the 


subject  of  the  application;  and  (3)  full 
reports  of  all  preclinical  and  clinical 
information  &om  investigations  on  the 
safety  and  effectiveness  of  the  device  for 
which  premarket  approval  is  sought. 

A  PMA  should  include  valid 
scientific  evidence  as  defined  in  §  860.7 
and  should  be  obtained  from  well- 
controlled  clinical  studies,  with  detailed 
data,  in  order  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  particular  TMJ  implant  for  its 
intended  use.  In  addition  to  the  basic 
requirements  described  in 
§  814.20(b)(6)(ii)  for  a  PMA.  it  is 
recommended  that  such  studies  employ 
a  protocol  that  meets  the  following 
criteria. 

Applicants  should  submit  PMA's  in 
accordance  with  FDA's  guideline 
entitled  "Guideline  for  the  Arrangement 
and  Content  of  a  PMA  Application." 
The  guideline  is  available  upon  request 
from  FDA,  Center  for  Devices  and 
Radiological  Health,  Division  of  Small 
Manufacturers  Assistance  (HFZ-220), 
1350  Piccard  Dr.,  Rockville,  MD  20850. 

A.  Genera]  Protocol  Requirements 

The  total  TMJ  prosthesis,  the  glenoid 
fossa  prosthesis,  the  mandibular 
condyle  prosthesis,  and  the 
interarticular  disc  prosthesis 
(interpositional  implant)  should  be 
evaluated  in  a  prospective,  randomized, 
clinical  trial  that  uses  adequate  controls. 
The  study  must  attempt  to  answer  all  of 
the  questions  concerning  safety  and 
effectiveness  of  the  devices,  including 
the  risk  to  benefit  ratio.  The  questions 
should  relate  to  the  pathophysiologic 
effects  which  the  devices  produce,  as 
well  as  the  primary  and  secondary 
variables  analyzed  to  evaluate  safety 
and  effectiveness.  Study  endpoints  and 
study  success  must  be  defined. 

Biocompatibility  testing  for  new 
material  and/or  the  finished  devices 
should  be  performed  according  to  the 
Office  of  Device  Evaluation  blue  book 
memorandum  C95-1  entitled  "Use  of 
International  Standard  ISO-10993, 
"Biological  Evaluation  of  Medical 
Devices  Part-1:  Evaluation  and 
Testing."  This  memorandum  includes 
the  FDA-modified  matrix  that 
designates  the  type  of  testing  needed  for 
various  medical  devices.  The  following 
tests  should  be  considered: 

1.  Cj^otoxicity 

2.  Sensitization 

3.  Irritation  or  intracutaneous 
reactivity 

4.  Acute  systemic  toxicity 

5.  Sub-acute  toxicity 

6.  Genotoxicity 

7.  Implantation 

8.  Hemocompatibility  ■* 

9.  Chronic  toxicity 
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10.  Carcinogenicity 
Specific  considerations  include  the 
following: 

1.  The  selection  of  materials  to  be 
used  in  device  manufacture  and  their 
toxicqlogical  evaluation  should  initially 
take  into  accoimt  a  full  characterization 
of  the  materials,  such  as  chemical 
composition  of  components,  knowm  and 
suspected  impurities,  and  processing. 
Any  surface  coatings  to  be  applied  are 
to  be  fully  characterized,  including 
materials,  physical  specifications,  and 
application  processes. 

2.  The  materials  of  manufecture,  the 
final  product  and  possible  leachable 
chemicals  or  degradation  products 
should  be  considered  for  their  relevance 
to  the  overall  toxicological  evaluation  of 
the  devices. 

3.  Any  in  vitro  or  in  vivo  experiments 
or  tests  must  be  conducted  according  to 
recognized  good  laboratory  practices 
followed  by  an  evaluation  by  competent 
informed  persons. 

4.  Any  change  in  chemical 
composition,  manufacturing  process, 
physical  configuration  or  intended  use 
of  the  devices  must  be  evaluated  with 
respect  to  possible  changes  in 
toxicological  effects  and  the  need  for 
additional  testing. 

5.  The  biocompatibility  evaluation 
performed  in  accordance  with  the 
guidance  should  be  considered  in 
conjunction  with  other  information 
from  other  nonclinical  studies  and 
postmarket  experiences  for  an  overall 
safety  assessment. 

Examples  of  questions  to  be  addressed 
by  the  clinical  studies  may  include  the 
following: 

1.  What  morbidity  (jaw  dysfunction  or 
limited  range  of  motion,  degenerative 
changes  to  the  natural  articulating 
surfaces,  erosion  or  resorption  of  the 
glenoid  fossa  or  mandibular  condyle, 
intense  pain,  joint  arthritis,  perforation 
into  the  middle  cranial  fossa,  foreign 
body  or  allergic  reactions, 
multinucleated  giant  cells,  infection, 
chronic  pain,  changes  in  the 
contralateral  joint,  malocclusion,  joint 
noise,  crepitus,  avascular  necrosis, 
fibrous  aiikylosis  difficulty  in  chewing, 
calcification,  granulomatous  reaction, 
facial  nerve  and  muscle  weakness, 
paralysis,  hearing  problems,  or 
hematoma  formation)  is  associated  with 
the  subject  device  in  the  patient 
population  and  how  does  this  compare 
to  the  control? 

2.  What  impact  do  the  devices  have 
on  the  jaw  function? 

3.  Wnat  are  the  long  term  effects  of 
the  devices  on  the  oral  tissue? 

4.  What  changes  in  physical 
characteristics  of  the  prostheses  can  take 
place  over  time? 


5.  What  potential  problems  (such  as 
prosthesis  loosening  or  displacement, 
wear  evidence  and  debris,  cracking,  or 
fracture)  may  be  associated  with  the  use 
of  the  devices  over  time? 

6.  Do  the  devices  allow  sufficient 
comfort  for  the  user? 

7.  What  criteria  are  used  to  select  the 
correct  size  of  TMJ  prostheses  for 
individual  patients? 

8.  How  is  the  individual  occlusal 
plane  determined  to  avoid  traiunatic 
occlusion? 

9.  Do  the  devices  allow  the  patients  to 
be  able  to  masticate  food,  insofar  as  oral 
and  psychologic  conditions  will  permit? 

10.  Does  use  of  the  devices  result  in 
the  individual  patient  presenting  a 
normal  individual  appearance  that 
satisfies  esthetic  requirements? 

Statistically  valid  investigations 
should  include  a  clear  statement  of  the 
objectives,  method  of  selection  of 
subjects,  natiire  of  the  control  group, 
effectiveness  and/or  safety  parameters, 
method  of  analysis,  and  presentation  of 
statistical  results  of  the  study. 
Appropriate  rationale,  supported  by 
background  literature  on  previous  uses 
of  the  particular  TMJ  prosthesis  and 
proposed  mechanisms  for  its  effect, 
should  be  presented  as  justification  for 
the  questions  to  be  answered,  and  the 
definitions  of  study  endpoints  and 
success.  Clear  study  hypotheses  should 
be  formulated  based  on  this 
information. 

B.  Study  Sample  Requirements 

The  subject  population  should  be  well 
defined.  Ideally,  the  study  population 
should  be  as  homogeneous  as  possible 
in  order  to  minimize  selection  bias  and 
reduce  variability.  Otherwise  a  large 
population  may  be  necessary  to  achieve 
statistical  significance.  Independent 
studies  producing  comparable  results  at 
multiple  study  sites  using  identical 
protocols  are  necessary  to  demonstrate 
repeatability.  Justification  must  be 
provided  for  the  sample  size  used  to 
show  that  a  sufficient  number  of  TMJ 
disorder  patients  were  eiuijlled  to  attain 
statistically  and  clinically  meaningful 
results.  Eligibility  criteria  for  the  subject 
population  should  include  the  subject's 
potential  for  benefit,  the  ability  to  detect 
a  benefit  in  the  subject,  the  absence  of 
both  contraindications  and  any 
competing  risk  and  assurance  of  subject 
compliance.  In  a  heterogeneous  sample, 
stratification  of  the  patient  groups 
participating  in  the  clinical  study  may 
be  necessary  to  analyze  homogeneous 
subgroups  and  thereby  minimize 
potential  bias.  All  endpoint  variables 
should  be  identified,  and  a  sufficient 
number  of  patients  from  each  subgroup 
analysis  should  be  included  to  allow  for 


stratification  by  pertinent  demographic 
characteristics. 

The  investigations  should  include  an 
evaluation  of  comparability  between 
treatment  groups  and  control  groups 
(including  historical  controls).  Baseline 
(e.g.,  age.  gender,  etc.)  and  other 
variables  should  be  measured  and 
compared  between  the  treatment  and 
control  groups.  The  baseline  variables 
should  be  measured  at  the  time  of 
treatment  assignment,  not  during  the 
course  of  the  study.  Other  variables 
should  be  measured  during  the  study  as 
needed  to  completely  characterize  the 
particular  device's  safety  and 
effectiveness. 

C.  Study  Design 

All  potential  sources  of  error, 
including  selection  bias,  information 
bias,  misclassification  bias,  comparison 
bias,  or  other  potential  biases  should  be 
evaluated  and  minimized.  The  study 
should  clearly  measure  any  possible 
placebo  effect.  Treatment  effects  should 
be  based  on  objective  measurements. 
The  validity  of  these  measurement 
scales  should  be  shown  to  ensiue  that 
the  treatment  effect  being  measured 
reflects  the  intended  uses  of  the 
particular  device. 

Adherence  to  the  protocol  by  subjects, 
investigators,  and  all  other  individuals 
involved  is  essential  and  requires 
monitoring  to  assure  compliance  by 
both  patients  and  dental  practitioners. 
Subject  exclusion  due  to  dropout  or  loss 
to  follow  up  greater  than  20  percent  may 
invalidate  the  study  due  to  bias 
potential;  therefore,  initial  patient 
screening  and  compliance  of  the  final 
subject  population  will  be  needed  to 
minimize  the  dropout  rate.  All  dropouts 
must  be  accounted  for  and  the 
circumstances  and  procedures  used  to 
ensure  patient  compliance  must  be  well 
documented. 

Endpoint  assessment  cannot  be  based 
solely  on  statistical  value.  Instead,  the 
clinical  outcome  must  be  carefully 
defined  to  distinguish  between  the 
evaluation  of  the  proper  function  of  the 
device  versus  its  benefit  to  the  subject. 
Statistical  significance  and  effectiveness 
of  the  device  must  be  demonstrated  by 
the  statistical  results. 

Observation  of  all  potential  adverse 
effects  must  be  recorded  and  monitored 
throughout  the  study  and  the  foUowup 
period.  All  adverse  effects  must  be 
documented  and  evaluated. 

D.  Statistical  Analysis  Plan 

The  involvement  of  a  biostatistician  is 
recommended  to  provide  proper 
guidance  in  the  planning,  design, 
conduct,  and  analysis  of  a  clinical 
study.  There  must  be  sufficient 
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documentation  of  the  statistical  analysis 
and  results  including  comparison  group 
selection,  sample  size  justification, 
stated  hypothesis  test(s),  population 
demographics,  study  site  pooling 
justification,  description  of  statistical 
tests  applied,  clear  presentation  of  data 
and  a  clear  discussion  of  the  statistical 
results,  and  conclusions. 

In  addition  to  this  generalized 
guidance,  the  investigator  or  sponsor  is 
expected  to  incorporate  additional 
requirements  necessary  for  a  well- 
controlled  scientific  study.  These 
additional  requirements  are  dependent 
on  what  the  investigator  or  sponsor 
intends  to  measure  or  what  the  expected 
treatment  effect  is  based  on  each 
device's  intended  use. 

E.  Clinical  Analysis 

The  analysis  which  results  from  the 
study  should  include  a  complete 
description  of  all  the  statistical 
procedures  employed,  including 
assumption  verification,  pooling 
justification,  population  selection, 
statistical  model  selection,  etc.  If  any 
procedures  are  uncommon  or  derived  by 
the  investigator  or  sponsor  for  the 
specific  analysis,  an  adequate 
description  must  be  provided  of  the 
procedure  for  FDA  to  assess  its  utility 
and  adequacy.  Data  analysis  and 
interpretations  from  the  clinical 
investigation  should  relate  to  the 
medical  claims. 

F.  Monitoring 

Rigorous  monitoring  is  required  to 
assure  that  the  study  procedures  are 
collected  in  accordance  with  the  study 
protocol.  Attentive  monitors,  who  have 
appropriate  credentials  and  who  are  not 
aligned  with  patient  management  or 
otherwise  biased,  contribute 
prominently  to  a  successful  study. 

m.  Opportunity  to  Request  a  Change  in 
Classification 

Before  requiring  the  filing  of  a  PMA 
or  a  notice  of  completion  of  a  PDF  for 
a  device,  FDA  is  required  by  section 
515(b)(2)(A)(i)  through  (b)(2)(A)(iv)  of 
the  act  and  21  CFR  860.132  to  provide 
an  opportunity  for  interested  persons  to 
request  a  change  in  the  classiRcation  of 
the  device  based  on  new  information 
relevant  to  its  classification.  Any 
proceeding  to  reclassify  the  device  will 
be  under  the  authority  of  section  513(e] 
of  the  act. 

A  request  for  a  change  in  the 
classification  of  the  total  TMJ 
prosthesis,  the  glenoid  fossa  prosthesis, 
the  mandibular  condyle  prosthesis,  and 
the  interarticular  disc  prosthesis 
(interpositional  implant)  is  to  be  in  the 
form  of  a  reclassification  petition 


containing  the  information  required  by 
§860.123  (21  CFR  860.123).  including 
information  relevant  to  the  classification 
of  the  device,  and  shall,  under  section 
515(b)(2)(B)  of  the  act,  be  submitted  by 
August  1, 1997. 

The  agency  advises  that,  to  ensure 
timely  filing  of  any  such  petition,  any 
request  should  be  submitted  to  the 
Dockets  Management  Branch  (address 
above)  and  not  to  the  address  provided 
in  §  860.123(b)(1).  If  a  timely  request  for 
a  change  in  the  classification  of  the  total 
TMJ  prosthesis,  the  glenoid  fossa 
prosthesis,  the  mandibular  condyle 
prosthesis  or  the  interarticular  disc 
prosthesis  (interpositional  implant)  is 
submitted,  the  agency  will,  by 
September  15,  1997,  after  consultation 
with  the  appropriate  FDA  advisory 
committee  and  by  an  order  published  in 
the  Federal  Register,  either  deny  the 
request  or  give  notice  of  its  intent  to 
initiate  a  change  in  the  classification  of 
the  device  in  accordance  with  section 
513(e)  of  the  act  and  21  CFR  860.130  of 
the  regulations. 
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V.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.24(a)(8)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  envirorunental  impact  statement 
is  required. 

VI.  Anal3r8is  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  jmd  equity).  The  agency 
believes  that  this  proposed  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  Order.  In  addition,  the 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by  the 
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Executive  Order  and  so  is  not  subject  to 
review  under  the  Executive  Order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regiilatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Because  the  total  TMJ 
prosthesis,  the  glenoid  fossa  prosthesis, 
the  mandibular  condyle  prosthesis  and 
the  interarticuilar  disc  prosthesis 
(interpositional  implant)  have  been 
classified  into  class  III  since  December 
12,  1994,  and  manufactiu^rs  of  such 
TMJ  prostheses  legally  in  commercial 
distribution  before  May  28,  1976,  or 
found  by  FDA  to  be  substantially 
equivalent  to  such  devices,  will  be 
permitted  to  continue  marketing  during 
FDA's  review  of  the  PMA  or  notice  of 
completion  of  the  PDP,  the 
Conunissioner  of  Food  and  Drugs 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  under  the  Regulatory 
Flexibility  Act,  no  further  analysis  is 
required. 

Vn.  Comments 

Interested  persons  may.  on  or  before 
October  15, 1997,  submit  to  the  Dockets 
Management  Branch  (address  above) 
written  comments  regarding  this 
proposal.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Interested  persons  may.  on  or  before 
August  1,  1997,  submit  to  the  Dockets 
Management  Branch  a  written  request  to 
change  the  classification  of  the  total 
TMJ  prosthesis,  glenoid  fossa  prosthesis, 
mandibular  condyle  prosthesis,  or  the 
interarticular  disc  prosthesis 
(interpositional  implant).  Two  copies  of 
any  request  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Comments  or  requests  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  and 
requests  may  be  seen  in  the  office  above 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

List  of  Subjects  in  21  CFR  Part  872 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  872  be  amended  as  follows: 

PART  872— DENTAL  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  872  continues  to  read  as  follows: 

Authority:  Sees.  501,  510,  513,  515,  520, 
701  of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  351,  360,  360c,  360e,  360j, 
371). 


2.  Section  872.3940  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§872.3940    Total  temporomandttMJiar  )oint 
prosthesis. 

***** 

(c)  Date  premarket  approval 
application  (PMA)  or  notice  of 
completion  of  a  product  development 
protocol  (PDP)  is  required.  A  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  on  or  before  (date  90 
days  after  the  effective  date  of  a  final 
rule  based  on  this  proposed  rule),  for 
any  total  temporomandibular  joint 
(TMJ)  prosthesis  that  was  in  commercial 
distribution  before  May  28,  1976,  or  that 
has  on  or  before  (date  90  days  after  the 
efiiective  date  of  a  final  rule),  been  found 
to  be  substantially  equivalent  to  a  total 
TMJ  prosthesis  that  was  in  commercial 
distribution  before  May  28,  1976.  Any 
other  total  TMJ  prosthesis  shall  have  an 
approved  PMA  or  a  declared  completed 
PDP  in  effect  before  being  placed  in 
commercial  distribution. 

3.  Section  872.3950  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

f  872.3950    GtenoM  fossa  prosthesis. 


(c)  Date  premarket  approval 
application  (PMA)  or  notice  of 
completion  of  a  product  development 
protocol  (PDP)  is  required.  A  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  on  or  before  (date  90 
days  after  the  effective  date  of  a  final 
rule  based  on  this  proposed  rule),  for 
any  glenoid  fossa  prosthesis  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has  on  or  before  (date  90 
days  after  the  effective  date  of  a  final 
rule),  been  found  to  be  substantially 
equivalent  to  a  glenoid  fossa  prosthesis 
that  was  in  commercial  distribution 
before  May  28,  1976.  Any  other  glenoid 
fossa  prosthesis  shall  have  an  approved 
PMA  or  a  declared  completed  PDP  in 
effect  before  being  placed  in  commercial 
distribution. 

4.  Section  872.3960  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

S  872.3960    Mandibular  condyle  prosthesis. 

***** 

(c)  Date  premarket  approval 
application  (PMA)  or  notice  of 
completion  of  a  product  development 
protocol  (PDP)  is  required.  A  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  on  or  before  (date  90 
days  after  the  effective  date  of  a  final 
rule  based  on  this  proposed  rule),  for 
any  mandibular  condyle  prosthesis  that 
was  in  commercial  distribution  before 
May  28,  1976,  or  that  has  on  or  before 
(date  90  days  after  the  effective  date  of 
a  final  rule],  been  foimd  to  be 


substantially  equivalent  to  a  mandibular 
condyle  prosthesis  that  was  in 
commercial  distribution  before  May  28, 
1976.  Any  other  mandibular  condyle 
prosthesis  shall  have  an  approved  PMA 
or  a  declared  completed  Pl5P  in  effect 
before  being  placed  in  commercial 
distribution. 

5.  Section  872.3970  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  872.3970    Interarticular  diac  prosthasis 
Ontsrpostttonal  Implant). 

***** 

(c)  Date  premarket  approval 
application  (PMA)  or  notice  (A 
completion  of  a  product  development 
protocol  (PDP)  is  required.  A  PMA  or  a 
notice  of  completion  of  a  PDP  is 
required  to  be  filed  on  or  before  (date  90 
days  after  the  effective  date  of  a  final 
rule  based  on  this  proposed  rule),  for 
any  interarticular  disc  prosthesis 
(interpositional  implant)  that  was  in 
commercial  distribution  before  May  28, 
1976,  or  that  has  on  or  before  (date  90 
days  after  the  effective  date  of  a  final 
rule),  been  found  to  be  substantially 
equivalent  to  an  interarticular  disc 
prosthesis  (interpositional  implant)  that 
was  in  commercial  distribution  before 
May  28,  1976.  Any  other  interarticular 
disc  prosthesis  (interpositional  implant) 
shall  have  a  PMA  or  a  declared  PDP  in 
effect  before  being  placed  in  commercial 
distribution. 

Eteted:  )uly  3,  1997. 
JoMph  A.  Levitt 

Deputy  Director  for  Regulations  Policy,  Center 

for  Devices  and  Radiological  Health. 

[FR  Doc.  97-18831  Filed  7-16-97;  8:45  am) 

BIUJNG  CODE  4iaO-01-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

|:LA-41 -1-7342,  FRL-6859-3] 

Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  State  of  Louisiana; 
Correction  of  the  Designation  for 
Lafourche  Parish 

agency:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Proposed  correction. 

SUMMARY:  This  document  annoimces 
EPA's  proposal  to  correct  the 
designation  of  Lafourche  Parish. 
Louisiana,  to  nonattainment  for  ozone. 
Subsequent  to  publication,  but  prior  to 
the  effective  date  of  the  approval  action 
in  this  matter,  Lafourche  Parish  violated 
the  ozone  standard.  Piirsuant  to  the 
Clean  Air  Act  (the  Act),  which  allows 
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EPA  to  correct  its  actions,  EPA  is  today 
proposing  to  correct  the  designation  of 
Lafouirhe  Parish  to  nonattainment  for 
ozone. 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  August  18, 
1997 

ADDRESSES:  Comments  should  be 
mailed  to  Thomas  H.  Diggs.  Chief,  Air 
Planning  Section  (6PD-L),  EPA.  Region 
6,  1445  Ross  Avenue,  Dallas,  Texas 
75202-2733.  Copies  of  information 
relevant  to  this  action  are  available  for 
inspection  during  normal  hours  at  the 
following  locations:  Environmental 
Protection  Agency,  Region  6,  Air 
Planning  Section  (6PD-L).  1445  Ross 
Avenue,  Suite  700,  Dallas,  Texas  75202- 
2733. 

Anyone  wishing  to  review  this 
proposal  at  the  Region  6  EPA  office  is 
asked  to  contact  the  person  below  to 
schedule  an  appointment  24  hoius  in 
advance. 

FOR  FURTHER  INFORMATK)N  COffTACT:  Lt. 
Mick  Cote,  Air  Planning  Section  (6PD- 
L),  Enrironmental  Protection  Agency, 
Region  VI,  1445  Ross  Avenue,  Dallas, 
Texas  75202-2733,  telephone  (214) 
665-7219. 

SUPPI^MErfTARY  INFORMATION: 

I.  Background 

Lafourche  Parish  was  originally 
designated  as  nonattainment  for  ozone 
on  September  11,  1978  (40  CFR  81.319). 
Under  the  Act.  as  amended  in  1990,  the 
area  retained  its  designation  of 
nonattainment  and  was  classified  as  an 
incomplete  data  area  by  operation  of 
law  pursuant  to  sections  107(d)  and 
181(a)  of  the  Act  (56  FR  56694). 

On  November  18,  1994,  the  State  of 
Louisiana  submitted  a  maintenance  plan 
and  redesignation  request  for  Lafourche 
Parish  to  EPA  for  approval.  On  August 
18,  1995,  EPA  issued  a  direct  final 
notice  approving  Louisiana's 
redesignation  request  (60  FR  43020), 
because  it  met  the  maintenance  plan 
and  redesignation  requirements  set  forth 
in  the  Act.  Section  107(d)(l)(A)(ii)  of  the 
Act,  42  U.S.C.  7407(d)(l)(A)(ii), 
provides  that  an  attainment  area  is  one 
that  "meets"  the  National  Ambient  Air 
Quality  Standards  (NAAQS).  Section 
107(d)(3)(E)(i)  of  the  Act.  42  U.S.C. 
7407(d)(3)(E)(i),  prohibits  EPA  from 
redesignating  an  area  to  attainment 
unless  EPA  determines  that  the  area 
"has  attained"  the  NAAQS.  The  EPA's 
redesignation  policy  includes  language 
to  address  how  EPA  will  respond  to  a 
monitored  violation  of  the  NAAQS  prior 
to  the  effective  date  of  a  redesignation 
action. 

The  EPA's  redesignation  policy  is 
discussed  in  a  guidance  memorandum 


dated  September  4, 1992,  entitled 
Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment.  This 
policy  memorandum  provides  that  if 
monitoring  data  indicates  a  violation  of 
the  NAAQS  before  the  redesignation 
action  is  effective,  the  approval  of  the 
redesignation  action  should  be 
withdrawn  or  disapproved. 

Language  in  the  direct  final  notice  of 
August  18, 1995,  restates  this  policy  as 
follows:  "If  the  monitoring  data  records 
a  violation  of  the  NAAQS  before  the 
direct  final  action  is  effective,  the  direct 
final  approval  of  the  redesignation  will 
be  withdrawn  and  a  proposed 
disapproval  substituted  for  the  direct 
final  approval"  (60  FR  43021-43022). 
The  ozone  monitor  in  Lafourche  Parish 
recorded  a  violation  (a  fourth 
exceedance  of  the  ozone  standard  in 
three  years)  on  August  27,  1995,  during 
the  30-day  comment  period  of  EPA's 
approval  action  on  the  redesignation 
request.  The  EPA  did  not  withdraw  its 
approval  of  the  redesignation  action, 
and  it  took  effect  on  October  18,  1995. 
The  fourth  exceedance  was  validated  on 
January  10, 1996. 

n.  Correction  of  Error  Under  Section 
110(k)(6) 

Section  110(k)(6)  of  the  Act  provides 
that  whenever  the  Regional 
Administrator  determines  that  the 
Regional  Administrator's  action 
approving,  disapproving,  or 
promulgating  any  plan  or  plan  revision 
(or  part  thereof),  area  designation, 
redesignation,  classification,  or 
reclassification  was  in  error,  the 
Regional  Administrator  may  in  the  same 
manner  as  the  approval,  disapproval,  or 
promulgation  revise  such  action  as 
appropriate  without  requiring  any 
further  submission  from  the  State.  Such 
determination  and  the  basis  thereof 
shall  be  provided  to  the  State  and 
public.  "The  EPA  interprets  this 
provision  to  authorize  the  Agency  to 
make  corrections  to  a  promulgation 
when  it  is  shown  to  EPA's  satisfaction 
that  an  error  occurred  in  failing  to 
consider  or  Inappropriately  considering 
information  available  to  EPA  at  the  time 
of  the  promulgation,  or  the  information 
made  available  at  the  time  of 
promulgation  is  subsequently 
demonstrated  to  have  been  clearly 
inadequate. 

The  EPA's  initial  action  to  redesignate 
Lafourche  Parish  to  attainment  (60  FR 
43020),  was  based  on  a  demonstration 
that  the  area  met  the  NAAQS  for  ozone. 
Monitoring  data  recorded  during  the 
conunent  period  on  the  initial  action 
indicate  that  the  area  was  in  violation  of 
the  ozone  standard,  and  EPA's  action  to 
allow  the  redesi^ation  to  become 


effective  in  light  of  the  violation  was  in 
conflict  with  the  statute,  EPA  policy, 
language  contained  in  the  Lafourche 
approval,  and  other  notices  of 
disapproval  published  by  EPA  for  areas 
that  had  violated  the  NAAQS  while 
their  redesignation  requests  were 
pending.  These  other  areas  include 
Richmond,  Virginia,  (59  FR  22757),  the 
Pittsburgh-Beaver  Valley  nonattainment 
area,  (61  FR  19193).  the  Kentucky 
portion  of  the  Cincinnati-Hamilton 
nonattainment  area.  (61  FR  50718),  the 
Ohio  portion  of  the  Cincinnati-Hamilton 
nonattainment  area.  (62  FR  7194),  and 
Birmingham,  Alabama,  (62  FR  23421). 
The  EPA  is  soliciting  comment  on  our 
proposed  correction  of  this  area  back  to 
nonattainment  for  ozone. 

m.  Proposed  Action 

In  60  FR  43020,  EPA  issued  a  direct 
final  rule  promulgating  a  change  to  the 
designation  of  Lafourche  Parish. 
Louisiana  to  attainment  for  ozone,  and 
amended  40  CFR  parts  52  and  81 
accordingly.  In  today's  action,  EPA  is 
proposing  to  correct  an  error  by 
changing  the  designation  of  Lafourche 
Parish  to  an  ozone  nonattainment  area, 
and  classifying  it  as  an  ozone 
nonattainment  incomplete  data  area. 
Today's  action  also  proposes  an 
amendment  to  40  CFR  parts  52  and  81 
to  reflect  the  change  in  designation. 
These  actions  are  proposed  in 
accordance  with  section  110(k)(6)  of  the 
Act. 

rV.  Administrative  Requirements 

A.  Executive  Order  (E.O.)  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  600  et  seq.,  requires  any  federal 
agency,  when  it  develops  a  rule,  to 
identify  and  address  the  impact  of  the 
rule  on  the  small  businesses  and  other 
small  entities  that  will  be  subject  to  the 
rule  (RFA  sections  603  and  604).  This 
requirement  applies  to  any  rule  subject 
to  notice-and-comment  rulemaking 
requirements,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (RFA  section 
605(b)).  Besides  small  businesses,  small 
entities  include  small  governments  with 
jurisdictions  of  less  than  50,000  people 
and  small  nonprofit  organizations. 

Today's  action  is  not  subject  to  notice- 
and-comment  rulemaking  requirements. 
As  an  action  under  section  110(k)(6)  of 
the  Act,  it  is  governed  by  section  553  of 
the  Administrative  Procedure  Act 
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(APA),  5  U.S.C.  551  et  seq.  That  section 
provides  that  an  agency  must  provide 
public  notice  of,  and  an  opportunity  to 
comment  on,  a  proposed  rule  unless  the 
agency  finds  for  good  cause  that 
providing  notice-and-comment 
procedures  for  the  rule  are 
"impracticable,  unnecessary  or  contrary 
to  the  public  interest"  (section  553(b)). 

The  Agency  believes  there  is  good 
cause  for  finding  public  notice  and 
comment  procedures  unnece^ary  for 
this  action  to  correct  the  designation  of 
Lafourche  Parish.  As  EPA  explained  in 
the  notice  of  August  18,  1995,  Lafourche 
Parish  could  not  be  designated  to 
attainment  if  the  area  experienced  a 
violation  of  the  ozone  NAAQS  during 
the  period  for  public  comment  on  the 
notice.  Lafourche  Parish  in  fact 
experienced  a  violation  during  the 
public  comment  period,  but  the  Agency 
did  not  withdraw  its  notice  approving 
the  redesignation.  The  Agency  is  now 
proposing  to  correct  that  error.  Since  the 
public  had  an  opportunity  to  comment 
on  the  original  notice  and  the  Agency  is 
only  correcting  a  mistake  with  this 
action,  public  notice  and  comment  on 
today's  notice  is  not  legally  necessary. 
The  Agency  is  nonetheless  voluntarily 
using  notice-and-comment  procedures 
to  make  this  correction. 

As  an  action  not  subject  to  notice-and- 
comment  requirements,  this  action  is 
also  not  subject  to  the  RFA  requirement 
to  prepare  regulatory  flexibility 
analyses.  Moreover,  this  action  will  not 
establish  any  requirements  applicable  to 
small  entities.  It  simply  corrects  the 
designation  of  the  area  by  restoring  the 
nonattainment  designation  that  was 
erroneously  changed  to  attainment.  The 
RFA  requires  analyses  of  a  rule's 
requirements  as  they  would  apply  to 
small  entities.  If  the  rule  does  not  apply 
to  small  entities,  an  RFA  analysis  is 
inapplicable. 

Further,  it  is  unlikely  that  this  action 
will  result  in  State  imposition  of  control 
requirements  that  are  different  from 
those  applicable  in  Lafourche  Parish 
before  the  erroneous  change  in 
designation  status.  Under  Tide  I  of  the 
Act,  States  are  primarily  responsible  for 
establishing  control  requirements 
needed  to  attain  and  the  maintain  the 
NAAQS.  Louisiana  has  adopted  an 
implementation  plan  that  includes 
control  requirements  that  apply  to 
particular  sources  or  categories  of 
sources,  depending  on  a  number  of 
factors,  including  the  designation  status 
of  the  area  in  which  a  source  is  located. 
As  a  result  of  today's  action,  Louisiana 
will  once  again  have  to  apply  some  of 
those  control  programs  in  Lafourche 
Parish.  Some  of  those  programs  may 
ultimately  impose  requirements  on 


small  entities  in  the  Parish.  However, 
these  controls  were  applicable  before 
the  erroneous  designation  to  attainment; 
correcting  that  mistake  will  only  put  the 
small  entities  in  that  area  in  the  place 
they  were  prior  to  the  mistake  being 
made. 

Beyond  that,  the  purpose  of  the  RFA 
is  to  promote  Federal  agency  efforts  to 
tailor  a  rule's  requirements  to  the  scale 
of  the  small  entities  that  will  be  subject 
to  it.  That  purpose  cannot  be  served  in 
the  case  of  State  control  requirements. 
Some  of  the  control  requirements 
included  in  States'  SIPs  are  prescribed 
to  some  extent  by  the  Act.  Even  so,  the 
only  issue  before  EPA  in  actions  such  as 
this  one  is  the  proper  designation  of  a 
particular  area.  The  implementation 
consequences  of  a  designation  are 
beyond  the  scope  of  such  actions,  and 
indeed,  beyond  EPA's  reach  to  the 
extent  they  are  dictated  by  the  Act  itself 
or  are  left  to  States'  discretion.  In  light 
of  all  the  above,  if  the  RFA  were 
applicable  to  this  action,  the  Agency 
would  certify  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribed  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significanUy  or  uniquely 
impacted  by  the  rule. 

The  EPA  has  determined  that  this 
action  does  not  include  a  Federal 
mandate  that  may  result  in  estimated 
costs  of  $100  million  or  more  to  either 
State,  local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector.  This 
Federal  action  simply  proposes  to 
correct  an  error  in  the  designation  for 
the  reasons  described  above  and  does 
not,  in  itself,  impose  any  mandates. 

List  of  Subjects 

40  CFR  Part  52 

Envlroimiental  protection.  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference, 
Intergovenunental  regulations.  Ozone, 


Reporting  and  recordkeeping,  and 
volatile  organic  compour.ds. 

40  CFR  Part  81 

Enviroiunental  protection.  Air 
pollution  control.  National  parks  and 
wilderness  areas.  Designation  of  areas 
for  air  quality  planning  purposes. 

Authority:  42  U.S.C.  7401-7871q. 

Dated:  July  8,  1997. 
Jerry  ClifiFbrd, 

Acting  Regional  Administrator 
|FR  Doc.  97-18858  Filed  7-16-97;  8:45  am) 

BIUJNQ  CODE  6&60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL  5857-6] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Bruin  Lagoon  Site  from  the  National 

Priorities  List  and  request  for  comments. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  HI  announces  its 
intent  to  delete  the  Bruin  Lagoon  Site 
(Site)  from  the  National  Priorities  List 
(NPL)  and  requests  public  comment  on 
this  action.  The  NPL  constitutes 
Appendix  B  of  40  CFR  part  300  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP),  which  EPA  promulgated 
pursuant  to  section  105  of  the 
Comprehensive  Enviromnental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  as  amended.  EPA  and 
the  State  of  Pennsylvania  have 
determined  that  all  appropriate  CERCLA 
response  actions  have  been 
implemented  and  that  no  further 
cleanup  is  appropriate.  Moreover,  EPA 
and  the  State  have  determined  that 
remedial  activities  conducted  at  the  Site 
to  date  have  been  protective  of  public 
health,  welfare,  and  the  environment. 
DATES:  Conunents  concerning  the 
proposed  deletion  of  this  Site  from  the 
NPL  may  be  submitted  on  or  before 
August  18.  1997. 
ADDRESSES:  Comments  may  be 
submitted  to  Garth  Connor,  (3HW22), 
Project  Manager,  U.S.  Environmental 
Protection  Agency,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania, 
19107,  (215)  566-3209. 

Comprehensive  information  on  this 
Site  is  available  through  the  public 
docket  which  is  available  for  viewing  at 
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the  Site  Information  Repositories  at  the 

following  locations: 

U.S.  EPA  Region  III,  Hazardous  Waste 

Technical  Information  Center,  841 

Chestnut  Building,  Philadelphia,  PA 

19107,(215)566-5363. 
Bruin  Borough  Fire  Hall,  161  Water 

Street.  Bruin.  PA  16022,  (412)  753- 

2622. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Garth  Connor  (3HW22),  U.S.  EPA 
Region  III,  841  Chestnut  Building, 
Philadelphia.  PA,  19107,  (215)  566- 
3209. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents: 

I.  Introduction 

II.  NPL  Deletion  Criteria 
m.  Deletion  Procedures 

rv.  Basis  for  Intended  Site  Deletion 

I.  Introduction 

The  Environmental  Protection  Agency 
(EPA)  Region  III  announces  its  intent  to 
delete  the  Bruin  Lagoon  Site,  Bruin 
Borough,  Butler  County,  Peimsylvania, 
from  the  National  Priorities  List  (NPL). 
Appendix  B  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  and  requests 
comments  on  this  deletion.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment  and  maintains  the 
NPL  as  the  list  of  those  sites.  Sites  on 
the  NPL  may  be  the  subject  of  remedial 
actions  financed  by  the  Hazardous 
Substance  Superfund  Response  Trust 
Fund  (Fund).  Pursuant  to  §  300.425(e)(3) 
of  the  NCP,  any  site  deleted  from  the 
NPL  remains  eligible  for  Fund-financed 
remedial  actions  if  conditions  at  the  site 
warrant  such  action. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  from  the 
NPL  for  thirty  calendar  days  after 
publication  of  this  document  in  the 
Federal  Register 

Section  n  of  this  dociunent  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
rv  discusses  how  the  Site  meets  the 
deletion  criteria. 

n.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
the  Agency  uses  to  delete  sites  from  the 
NPL.  In  accordance  with  40  CFR 
300.425(e).  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 
appropriate.  In  making  this 
determination,  EPA  will  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  EPA,  in  consultation  with  the 
State,  has  determined  that  responsible 
or  other  parties  have  implemented  all 


appropriate  response  actions  required; 

or. 

(ii)  All  appropriate  Fund-financed 
responses  under  CERCLA  have  been 
implemented  and  EPA,  in  consultation 
with  the  State,  has  determined  that  no 
further  cleanup  by  responsible  parties  is 
appropriate;  or 

(iii)  Based  on  a  remedial 
investigation,  EPA,  in  consultation  with 
the  State,  has  determined  that  the 
release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  taking  of  remedial  measures  is 
not  appropriate. 

(iv)  In  addition  to  the  above,  for  all 
remedial  actions  which  result  in 
hazardous  substances,  pollutants,  or 
contaminants  remaining  at  the  site 
above  levels  that  allow  for  unlimited 
use  and  uxu^stricted  exposure,  CERCLA 
section  121(c),  42  U.S.C.  9621(c),  the 
NCP  at  40  CFR  300.430(f)(4)(ii)  and  EPA 
policy,  OSWER  Directive  9320.2-09, 
dated  August  1995,  provide  that  a 
subsequent  review  of  the  site  will  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  first  remedial  action 
to  ensure  that  the  site  remains 
protective  of  public  health  and  the 
environment  In  the  case  of  this  Site, 
EPA  conducted  a  "five  year  review"  in 
April,  1993.  Based  on  this  review,  EPA 
determined  that  conditions  at  the  Site 
remain  protective  of  public  health  and 
the  enviroiunent.  As  explained  below, 
the  Site  means  the  NCP's  deletion 
criteria  listed  above.  Five-year  reviews 
will  continue  to  be  conducted  at  the  site 
until  no  hazardous  substances, 
pollutants,  or  contaminants  remain 
above  levels  that  allow  for  unlimited 
use  and  unrestricted  exposure.  Releases 
shall  not  be  deleted  from  the  NPL  until 
the  state  in  which  the  release  was 
located  has  concurred  on  the  proposed 
deletion.  40  CFR  300.425(e)(2). 

All  releases  deleted  from  the  NPL  are 
eligible  for  further  Fund-financed 
remedial  actions  should  future 
conditions  warrant  such  action. 
Whenever  there  is  a  significant  release 
from  a  site  deleted  from  the  NPL,  the 
site  can  be  restored  to  the  NPL  without 
application  of  the  Hazard  Ranking 
System.  40  CFR  300.425(e)(3). 

m.  Deletion  Procedures 

Section  300.425(e)(4)  of  the  NCP  sets 
forth  requirements  for  site  deletions  to 
assure  public  involvement  in  the 
decision.  During  the  proposal  to  delete 
a  site  bom  the  NPL,  EPA  is  required  to 
conduct  the  following  activities: 

(i)  Publish  a  notice  of  intent  in  the 
Federal  Register  and  solicit  conunent 
through  a  public  comment  period  of  a 
minimum  of  30  calendar  days; 


(ii)  Publish  a  notice  of  availability  of 
the  notice  of  intent  to  delete  in  a  major 
local  newspaper  of  general  circulation  at 
or  near  the  site  that  is  proposed  for 
deletion; 

(iii)  Place  copies  of  information 
supporting  the  proposed  deletion  in  the 
information  repository  at  or  near  the  site 
proposed;  and, 

(iv)  Respond  to  each  significant 
comment  and  any  significant  new  data 
submitted  during  the  conunent  period 
in  a  Responsiveness  Summary. 

If  appropriate,  after  consideration  of 
comments  received  during  the  public 
comment  period,  EPA  then  publishes  a 
notice  of  deletion  in  the  Federal 
Register  and  places  the  final  deletion 
package,  including  the  Responsiveness 
Summary,  in  the  Site  repositories. 
Deletion  of  sites  from  the  NPL  does  not 
itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations.  As 
stated  in  Section  II  of  this  document, 
§  300.425(e)(3)  of  the  NCP  provides  that 
the  deletion  of  a  site  from  the  NPL  does 
not  preclude  eligibility  for  future 
response. 

IV.  Basis  for  Intended  Site  Deletion 

The  Bruin  Lagoon  Site  occupies 
nearly  six  fenced  acres,  and  is  located 
in  Bruin  Borough,  Butler  County, 
Peimsylvania  approximately  45  miles 
north  of  Pittsburgh.  The  Site  is  partially 
situated  in  the  100-year  flood  plain  of 
the  South  Branch  of  Bear  Creek,  a 
tributary  of  the  Allegheny  River.  The 
Site  is  bounded  on  the  west  by  State 
Route  268  and  residential  properties,  on 
the  north  by  a  residential  property,  on 
the  east  by  the  South  Branch  of  Bear 
Creek,  and  on  the  south  by  an  uimanied 
tributary  of  Bear  Creek.  A  tributary  of 
the  Allegheny  River. 

Operations  began  at  the  Site  in  the 
1930s  when  it  was  used  as  a  disposal 
area  for  petroleum  refining  wastes.  For 
over  forty  years.  Bruin  Lagoon  was  used 
for  the  disposal  of  sludge  from 
production  of  white  oil  (mineral  oil), 
motor  oil  reclamation  wastes,  setUings 
from  crude  storage  tanks,  and  spent 
bauxite  from  white  oil  filtration.  Other 
wastes  which  may  have  been  deposited 
in  the  lagoon  during  this  period  include 
sodium  hydroxide,  sodium  bicarbonate, 
refined  oils,  ash  and  coal  fines. 

The  Bruin  Lagoon  Site  gained 
national  attention  in  1968  when  the 
lagoon  overflowed  its  dike  into  the 
adjoining  Bear  Creek.  As  a  result  of  the 
spill,  an  estimated  three  million  fish 
were  killed  in  the  Bear  Creek  and  the 
Allegheny  River.  The  Site  was  proposed 
to  the  National  Priority  List  in  October, 
1981  and  was  finalized  in  September, 
1983.  In  June  1981,  EPA  began  a  fund- 
lead  Remedial  Investigation  and 
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Feasibility  Study  (RI/FS)  at  the  Site. 
EPA  installed  monitoring  wells  and 
collected  samples  from  surface  water, 
lagoon  sludge,  and  liquids  contained  in 
onsite  tanks.  A  Record  of  Decision 
(ROD)  was  signed  in  June,  1982  which 
called  for  onsite  containment  and  dike 
stabilization  at  the  Site. 

In  April,  1984,  toxic  gases  were 
released  from  the  lagoon  when  a 
previously  imidentified  crust  layer  was 
broken  during  the  remedial 
construction.  The  gas  was  found  to 
contain  dangerous  concentrations  of 
carbon  dioxide,  sulfuric  acid  mist  and 
hydrogen  sulfide.  Based  on  these 
findings,  EPA  suspended  the  cleanup 
activity  at  the  Site,  and  began  an 
immediate  removal  action  to  prevent  a 
further  release  of  toxic  gas  into  the 
nearby  residential  community.  As  part 
of  this  removal  action,  the  open  lagoon 
was  covered,  sludges  were  stabilized, 
gas  monitoring  wells  were  installed,  and 
additional  soil  and  sludge  samples  were 
collected  for  further  analysis.  The 
removal  action  was  completed  in 
September,  1984. 

In  January  1985,  EPA  began  a  second 
lU/FS  at  the  Site.  In  September  1986,  a 
second  ROD  for  the  Site  was  signed.  The 
remedy  in  this  ROD  included  onsite 
stabilization  of  sludges  in  the  lagoon 
area,  completion  of  the  dike 
reinforcement,  installation  of  a  new 
monitoring  well  network  and  capping 
the  lagoon  area  with  a  multi-layer  cap. 
This  construction  was  completed  in 
March,  1992.  Approximately  80,000 
cubic  yards  of  contaminated  waste  were 
stabilized  and  placed  under  the  multi- 
layer cap. 

A  five-year  review  has  been 
conducted  and  was  completed  in  April, 
1993.  The  five-year  review  confirmed 
that  the  remedy  is  in  place,  the  multi- 
layer cap  is  working  properly,  and  the 
ground  surface  is  covered  with 
vegetation.  It  is  therefore  apparent  that 
the  remedy  is  still  protective  of  the 
public  health  and  the  environment.  The 
next  five-year  review  must  be  completed 
by  April  30,  1998.  Subsequent  five-year 
reviews  will  be  conducted  pursuant  to 
OSWER  Directive  9355.7-02.  "Structiu« 
and  Components  of  Five- Year  Reviews," 
or  other  applicable  guidance  where  it 
exists. 

Long-term  operation  and  maintenance 
activities  at  this  Site  are  performed  by 
the  State  of  Petmsylvania.  These 
activities  includes  aimual  inspections  of 
the  Site  to  ensure  that  erosion  control 
measiues  are  effective,  routine  mowing 
of  the  onsite  vegetation,  maintenance  of 
the  perimeter  fence  and  periodic 
sampling  of  the  onsite  monitoring  wells. 

The  remedies  selected  for  this  Site  has 
been  implemented  in  accordance  with 


the  two  RODs,  as  modified  and 
expanded  in  the  EP.\-approved 
Remedial  Designs.  The  completion  of 
the  cleanup  has  resulted  in  the 
significant  reduction  of  the  long-term 
potential  for  release  of  contaminated 
wastes  writhin  the  lagoon  area  to  the 
surrounding  environment.  Human 
health  threats  and  potential 
environmental  impacts  from  the  Site 
have  been  minimized.  EPA  and  the 
State  of  Peimsylvania  find  that  the 
remedies  implemented  continue  to 
provide  adequate  protection  of  human 
health  and  the  environment. 

EPA,  with  the  concurrence  of  the 
State  of  Pennsylvania,  believes  that  all 
the  criteria  for  deletion  of  this  Site  have 
been  met.  Therefore,  EPA  is  proposing 
deletion  of  this  Site  from  the  NPL. 

Dated:  June  24,  1997. 
W.  Michael  McCabe, 

Regional  Administrator,  USEPA  Region  HI. 
[PR  Doc.  97-18405  Filed  7-16-97;  8:45aml 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Chapter  XII  and  Part  1201 

Service  of  Process;  Production  or 
Disclosure  of  Official  Material  or 
Information 

AGENCY:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice  of  proposed  rulemaking; 
Request  for  public  comment 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (Corporation) 
proposes  to  remove  its  obsolete 
regulations  on  standards  of  conduct 
which  have  been  superseded  by  the 
Office  of  Government  Ethics  Uniform 
Standards  of  Conduct  (5  CFR  Part  2635). 
In  place  of  those  obsolete  regulations 
the  Corporation  seeks  to  replace  Part 
1201  with  a  provision  for  the  disclosure 
of  litigation-related  information.  The 
Corporation  expects  this  proposed  rule 
will  promote  consistency  in  the 
Corporation's  assertions  of  privileges 
and  objections,  thereby  reducing  the 
potential  for  both  inappropriate 
disclosure  of  information  and  wasteful 
allocation  of  Corporation  resources. 
DATES:  All  comments  must  be  received 
at  the  address  listed  below  before 
August  18,  1997. 

ADDRESSES:  All  comments  must  be 
mailed  to  the  attention  of  Britanya 
Rapp,  Associate  General  Counsel, 
Corporation  for  National  and 
Community  Service.  1201  New  York 
Ave,  Suite  8200,  Washington,  DC  20525. 
Fascimilies  will  not  be  accepted. 


FOR  FURTHER  INFORMATION  COHTACT: 

Britanya  Rapp,  Associate  General 
Counsel.  Corporation  for  National  and 
Community  Service  at  (202)  606-5000, 
ext.  258. 

SUPPLEMENTARY  INFORMATION:  The 
Corporation  proposes  this  rulemaking  in 
order  to  clarify  policies,  procedures,  and 
responsibilities  regarding: 

(1)  the  service  oi  legal  process  on  the 
Corporation  and  any  individuals 
connected  with  the  Corporation; 

(2)  the  production  of  official 
Corporation  information  in  matters  of 
litigation;  and 

(3)  the  appearance  of.  and  testimony 
by,  any  individuals  connected  with  the 
Corporation  in  matters  of  litigation. 

The  Corporation  expects  this 
proposed  rule  will  promote  consistency 
in  the  Corporation's  assertions  of 
privileges  and  objections,  thereby 
reducing  the  potential  for  both 
inappropriate  disclosure  of  information 
and  wasteful  allocation  of  Corporation 
resources.  This  rule  is  intended  only  to 
inform  the  public  about  Corporation 
procedures  concerning  the  service  of 
process  and  responses  to  demands  or 
requests  and  is  not  intended  to  create 
any  right  or  benefit,  substantive  or 
procedural,  enforceable  at  law  by  a 
party  against  the  Corporation  or  the 
United  States. 

The  proposed  regulations  are  not 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act,  the  Freedom 
of  Information  Act,  or  the  Government 
in  the  Sunshine  Act  because  they  do  not 
contain  any  information  requirements 
within  the  meaning  of  those  Acts.  These 
regulations  also  do  not  signify  a 
"significant  regulatory  action"  as 
defined  by  Executive  Order  12866.  and 
thus  do  not  fall  within  the  requirements 
of  that  Order.  Nothing  in  this  part 
otherwise  permits  disclosure  of 
information  by  the  Corporation  or  any 
individuals  connected  to  the 
Corporation  except  as  provided  by 
statute  or  other  applicable  law. 

List  of  Subiects  in  45  CFR  Pari  1201 

Administrative  practice  and 
procedure,  Courts,  Freedom  of 
information. 

The  Proposed  Regulations 

Accordingly,  and  under  the  authority 
of  42  U.S.C.  12501  etseq..  the 
Corporation  proposes  to  amend  Chapter 
Xn  of  tide  45  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  The  heading  for  Chapter  XH  is 
revised  to  read  as  follows: 

CHAPTER  Xl»— CORPORATION  FOR 
NATIONAL  AND  COMMUNITY  SERVICE 

2.  Part  1201  is  revised  to  read  as 
follows: 
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PART  1201— PRODUCTION  OR 
DISCLOSURE  OF  OFFICIAL 
INFORMATION  IN  RESPONSE  TO 
COURT  ORDERS,  SUBPOENAS, 
NOTICES  OF  DEPOSITIONS, 
REQUESTS  FOR  ADMISSIONS. 
INTERROGATORIES,  OR  IN 
CONNECTION  WITH  FEDERAL  OR 
STATE  UTIGATION 

1201.1  Definitions. 

1201.2  Scope. 

1201.3  Service  of  summonses  and 
complaints. 

1201.4  Service  of  subpoenas,  court  orders, 
and  other  demands  or  requests  for 
official  information  or  action. 

1201.5  Testimony  and  production  of 
documents  prohibited  unless  approved 
by  appropriate  Corporation  officials. 

1201.6  Procedure  when  testimony  or 
production  of  documents  is  sought. 

1201.7  Procedure  when  response  to 
demand  is  required  prior  to  receiving 
instructions. 

1201.8  Procedure  in  the  event  of  an  adverse 
ruling. 

1201.9  Considerations  in  determining 
whether  the  Corporation  will  comply 
with  a  demand  or  request. 

1201.10  Prohibition  on  providing  expert  or 
opinion  testimony. 

1201.11  Authority. 

Authority:  42  U.S.C.  12501  et  seq. 

§1201.1    Definitions. 

(a)  Employee  means  the  Chief 
Executive  Officer  of  the  Corporation  and 
all  employees,  former  employees. 
National  Civilian  Community  Corps 
Members,  and  VISTA  volunteers  who 
are  or  were  subject  to  the  supervision, 
jurisdiction,  or  control  of  the  Chief 
Executive  Officer,  except  as  the 
Corporation  may  otherwise  determine  in 
a  particular  case. 

(b)  Litigation  encompasses  all  pre- 
trial, trial,  and  post-trial  stages  of  all 
judicial  or  administrative  actions, 
hearings,  investigations,  or  similar 
proceedings  before  courts,  commissions, 
boards,  or  other  judicial  or  quasi- 
judicial  bodies  or  tribunals,  whether 
criminal,  civil,  or  administrative  in 
nature. 

(c)  Official  information  means  all 
information  of  any  kind,  however 
stored,  that  is  in  the  custody  and  control 
of  the  Corporation,  relates  to 
information  in  the  custody  and  control 
of  the  Corporation,  or  was  acquired  by 
individuals  connected  with  the 
Corporation  as  part  of  their  official 
status  within  the  Corporation  while 
such  individuals  are  employed  by  or 
serve  on  behalf  of  the  Corporadon. 

§1201.2    Scope. 

(a)  This  part  states  the  procedures 
followed  with  respect  to — 

(1)  Service  of  summonses  and 
complaints  or  other  requests  or 


demands  directed  to  the  Corporation  or 
to  any  employee  of  the  Corporation  in 
connection  with  Federal  or  State 
litigation  arising  out  of,  or  involving  the 
performance  of,  official  activities  of  the 
Corporation;  and 

(2)  Oral  or  written  disclosure,  in 
response  to  subpoenas,  orders,  or  other 
requests  or  demands  of  Federal  or  State 
judicial  or  quasi-judicial  authority, 
whether  civil  or  criminal,  or  in  response 
to  requests  for  depositions,  affidavits, 
admissions,  responses  to  interrogatories, 
document  production,  or  other 
litigation-related  matters  of — 

(n  Any  material  contained  in  the  files 
of  the  Corporation;  or 

(ii)  Any  information  acquired: 

(A)  When  the  subject  of^the  request  is 
currently  a  Corporation  employee  or 
was  an  employee  of  the  Corporation;  or 

(B)  As  part  of  the  performance  of  the 
person's  duties  or  by  virtue  of  the 
person's  position. 

§  1 201 .3    Service  of  summonses  and 
complaints. 

(a)  Only  the  Corporation's  General 
Counsel,  or  his/her  delegate,  is 
authorized  to  receive  and  accept 
summonses  or  complaints  sought  to  be 
served  upon  the  Corporations  or  its 
employees.  All  such  documents  should 
be  delivered  or  addressed  to  General 
Counsel,  Corporation  for  Nadonal  and 
Community  Service,  1201  New  York 
Avenue,  Suite  8200,  Washington,  DC 
20525. 

(b)  In  the  event  any  summons  or 
complaint  is  delivered  to  an  employee 
of  the  Corporation  other  than  in  the 
manner  specified  in  this  part,  such 
attempted  service  shall  be  ineffective, 
and  the  recipient  thereof  shall  either 
decline  to  accept  the  proffered  service 
or  return  such  document  under  cover  of 
a  written  communication  which  directs 
the  person  attempting  to  make  service  to 
the  procedures  set  forth  in  this  part. 

(c)  Except  as  otherwise  provided  in 
§  1201.4(c),  the  Corporation  is  not  an 
authorized  agent  for  service  of  process 
with  respect  to  civil  litigation  against 
Corporation  employees,  CorpsMembers, 
or  VISTA  Members  purely  in  their 
personal,  non-official  capacity.  Copies 
of  summonses  or  complaints  directed  to 
Corporation  employees,  CorpsMembers, 
or  VISTA  Members  in  connection  with 
legal  proceedings  arising  out  of  the 
performance  of  official  duties  may, 
however,  be  served  upon  the 
Corporation's  General  Counsel,  or  his/ 
her  delegate. 

§  1201.4    Service  of  subpoenas,  court 
orders,  and  other  demands  or  requests  for 
offlciai  information  or  action. 

(a)  Except  in  cases  in  which  the 
Corporation  is  represented  by  legal 
counsel  who  have  entered  an 


appearance  or  otherwise  given  notice  of 
their  representation,  only  the 
Corporations  General  Counsel,  or  his/ 
her  delegate,  is  authorized  to  receive 
and  accept  subpoenas,  or  other  demands 
or  requests  directed  to  any  component 
of  the  Corporation  or  its  employees, 
whether  civil  or  criminal  in  nature,  for: 

(1)  Material,  including  documents, 
contained  in  the  files  of  the  Corporation; 

(2)  Information,  including  testimony, 
affidavits,  declarations,  admissions, 
response  to  interrogatories,  or  informal 
statements,  relating  to  material 
contained  in  the  files  of  the  Corporation 
or  which  any  Corporation  employee 
acquired  in  the  course  and  scope  of  the 
performance  of  official  duties; 

(3)  Garnishment  or  attachment  of 
compensation  of  employees;  or 

(4)  The  performance  or  non- 
performance of  any  official  Corporation 
duty. 

(b)  In  the  event  that  any  subpoena, 
demand,  or  request  is  sought  to  be 
delivered  to  a  Corporation  employee 
other  than  in  the  manner  prescribed  in 
paragraph  (a)  of  this  section,  such 
attempted  service  shall  be  ineffective. 
Such  employee  shall,  after  consultation 
with  the  Office  of  the  General  Counsel, 
decline  to  accept  the  subpoena,  and 
demand  or  request  the  return  of  it  under 
cover  of  a  written  communication 
referring  to  the  procedures  prescribed  in 
this  part. 

(c)  Except  as  otherwise  provided  in 
this  part,  the  Corporation  is  not  an  agent 
for  service  or  otherwise  authorized  to 
accept  on  behalf  of  its  employees  any 
subpoenas,  show-cause  orders,  or 
similar  compulsory  process  of  federal  or 
state  courts,  or  requests  from  private 
individuals  or  attorneys,  which  are  not 
related  to  the  employees  official  duties 
except  upon  the  express,  written 
authorization  of  the  individual 
Corporation  employee  to  whom  such 
demand  or  request  is  directed. 

(d)  Acceptance  of  such  documents  by 
the  Corporation's  General  Counsel,  or 
his/her  delegate,  does  not  constitute  a 
waiver  of  any  defenses  that  might 
otherwise  exist  with  respect  to  service 
under  the  Federal  Rules  of  Civil  or 
Criminal  Procedure  (28  U.S.C. 
appendix,  Rules  4-6,  or  18  U.S.C. 
appendix)  or  other  applicable  rules. 

§  1 201 .5    Testimony  and  production  of 
documents  prohibited  unless  approved  by 
appropriate  Corporation  officials. 

(a)  Unless  authorized  to  do  so  by  the 
Corporation's  General  Counsel,  or  his/ 
her  delegate,  no  employee  of  the 
Corporation  shall,  in  response  to  a 
demand  or  request  in  connection  with 
any  litigation,  whether  criminal  or  civil, 
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provide  oral  or  written  testimony  by 
deposition,  declaration,  affidavit,  or 
otherwise  concerning  any  information 
acquired: 

(1 )  While  such  person  was  an 
employee  of  the  Corporation; 

(2)  As  part  of  the  performance  of  that 
person's  official  duties;  or 

(3)  By  virtue  of  that  person's  official 
status. 

(b)  No  employee  of  the  Corporation 
shall,  in  response  to  a  demand  or 
request  in  connection  with  any 
litigation,  produce  for  use  at  such 
proceedings  any  document  or  any  other 
material  acquired  as  part  of  the 
performance  of  that  individual's  duties 
or  by  virtue  of  that  individual's  official 
status,  unless  authorized  to  do  so  by  the 
Corporation's  General  Counsel,  or  his/ 
her  delegate. 

§  1 201 .6    Procedure  when  testinrumy  or 
production  of  documents  is  sought. 

(a)  If  official  Corporation  information 
is  sought,  through  testimony  or 
otherwise  the  party  seeking  such  release 
or  testimony  must  (except  as  otherwise 
required  by  federal  law  or  authorized  by 
the  Office  of  the  General  Counsel)  set 
forth  in  writing  with  as  much  specificity 
as  possible,  the  nature  and  relevance  of 
the  official  information  sought.  The 
party  must  identify  the  record  or 
reasonably  describe  it  in  terms  of  date, 
format,  subject  matter,  the  offices 
originating  or  receiving  the  record,  and 
the  names  of  all  persons  to  whom  the 
record  is  known  to  relate.  Corporation 
employees  may  produce,  disclose, 
release,  comment  upon,  or  testify 
concerning  only  those  matters  that  were 
specified  in  writing  and  properly 
approved  by  the  Corporation's  General 
Counsel  or  his/her  delegate.  The  Office 
of  the  General  Counsel  may  waive  this 
requirement  in  appropriate 
circumstances. 

(b)  To  the  extent  it  deems  necessary 
or  appropriate,  the  Corporation  may  also 
require  from  the  party  seeking  such 
testimony  or  documents  a  plan  of  all 
reasonably  foreseeable  demands, 
including  but  not  limited  to  the  names 
of  all  current  and  former  employees 
from  whom  discovery  will  be  sought, 
areas  of  inquiry,  expected  duration  of 
proceedings  requiring  oral  testimony, 
and  identification  of  potentially  relevant 
documents. 

(c)  The  Corporation's  General 
Counsel,  or  his/her  delegate,  will  notify 
the  Corporation  employee  and  such 
other  persons  as  cfrciunstances  may 
warrant  of  the  decision  regarding 
compliance  with  the  request  or  demand. 

(d)  The  Office  of  the  General  Counsel 
will  consult  with  the  Department  of 
Justice  regarding  legal  representation  for 


Corporation  employees  in  appropriate 
cases. 

§  1 201 .7    Procedure  wlien  response  to 
demand  is  required  prior  to  receiving 
instructions. 

(a)  If  a  response  to  a  demand  is 
required  before  the  Corporation's 
General  Counsel,  or  his/her  delegate, 
renders  a  decision,  the  Corporation  vnW 
request  that  either  a  Department  of 
Justice  attorney  or  a  Corporation 
attorney  designated  for  the  purpose: 

(1)  Appear,  if  feasible,  with  the 
employee  upon  whom  the  demand  has 
been  made; 

(2)  Furnish  the  court  or  other 
authority  wdth  a  copy  of  the  regulations 
contained  in  this  part; 

(3)  Inform  the  court  or  other  authority 
that  the  demand  has  been  or  is  being,  as 
the  case  may  be,  referred  for  the  prompt 
consideration  of  the  Corporation's 
General  Counsel,  or  his/her  delegate; 
and 

(4)  Respectfully  request  the  court  or 
authority  to  stay  the  demand  pending 
receipt  of  the  requested  instructions. 

(b)  In  the  event  that  an  immediate 
demand  for  production  or  disclosure  is 
made  in  circumstances  that  would 
preclude  the  proper  designation  or 
appearance  of  a  Department  of  Justice  or 
Corporation  attorney  on  behalf  of  the 
employee  shall  respectfully  request  the 
demanding  court  or  authority  for  a 
reasonable  stay  of  proceedings  for  the 
purpose  of  obtaining  instructions  from 
the  Corporation. 

§  1 20 1 .8    Procedure  in  the  event  of  an 
adverse  ruling. 

If  the  court  or  other  judicial  or  quasi- 
judicial  authority  declines  to  stay  the 
effect  of  the  demand  in  response  to  a 
request  made  pursuant  to  §  1201.7,  or  if 
the  court  or  other  authority  rules  that 
the  demand  must  be  complied  with 
irrespective  of  the  Corporation's 
instructions  not  to  produce  the  material 
or  disclose  the  information  sought,  the 
individual  upon  whom  the  demand  has 
been  made  shall  respectfully  decline  to 
comply  with  the  demand,  citing  the 
regulations  in  this  part. 

§  1201.9    Considerations  in  determining 
whether  the  Corporation  will  comply  with  a 
demand  or  request. 

(a)  In  deciding  whether  to  comply 
with  a  demand  or  request,  Corporation 
officials  and  attorneys  are  encouraged  to 
consider: 

(1)  Whether  such  compliance  would 
be  unduly  burdensome  or  otherwise 
inappropriate  under  the  applicable  rules 
of  discovery  or  the  rules  of  procedure 
governing  the  case  or  matter  in  which 
the  demand  arose; 


(2)  Whether  compliance  is 
appropriate  under  the  relevant 
substantive  law  concerning  privilege  or 
disclosure  of  information; 

(3)  The  public  interest: 

(4)  The  need  to  conserve  the  time  of 
Corporation  employees  for  the  condtict 
of  official  business; 

(5)  The  need  to  avoid  spending  the 
time  and  money  of  the  United  States  for 
private  purposes; 

(6)  The  need  to  maintain  impartiality 
between  private  litigants  in  cases  where 
a  substantial  government  interest  is  not 
implicated; 

(7)  Whether  compliance  would  have 
an  adverse  effect  on  performance  by  the 
Corporation  of  its  mission  and  duties; 
and 

(8)  The  need  to  avoid  involving  the 
Corporation  in  controversial  issues  not 
related  to  its  mission. 

(b)  Among  those  dem£inds  and 
requests  in  response  to  which 
compliance  may  not  ordinarily  be 
authorized  are  those  when  compliance 
would: 

(1)  Violate  a  statute,  a  rule  of 
procedure,  a  specific  regulation,  or  an 
executive  order; 

(2)  Reveal  information  properly 
classified  in  the  interest  of  national 
security; 

(3)  Reveal  confidential  commercial  or 
financial  information  or  trade  secrets 
without  the  owner's  consent: 

(4)  Reveal  the  internal  deliberative 
processes  of  the  Executive  Branch;  or 

(5)  Potentially  impede  or  prejudice  an 
ongoing  law  enforcement  investigation. 

§  1201.10    Prohibition  on  providing  expert 
or  opinion  testimony. 

(a)  Except  as  provided  in  this  section. 
Corporation  employees  shall  not 
provide  opinion  or  expert  testimony 
based  upon  information  which  they 
acquired  in  the  scope  and  performance 
of  their  official  Corporation  duties, 
except  on  behalf  of  the  United  States  or 
a  party  represented  by  the  Department 
of  Justice. 

(b)  Upon  a  showing  by  the  requester 
of  exceptional  need  or  unique 
circumstances  and  that  the  anticipated 
testimony  will  not  be  adverse  to  the 
interests  of  the  United  States,  the 
Corporation's  General  Counsel  or  his/ 
her  delegate  may,  in  the  exercise  of 
discretion,  grant  special,  written 
authorization  for  Corporation  employees 
to  appear  and  testify  as  expert  witnesses 
at  no  expense  to  the  United  States. 

(c)  If.  despite  the  final  determination 
of  the  Corporation's  General  Counsel,  a 
court  of  competent  jurisdiction  or  other 
appropriate  authority  orders  the 
appearance  and  expert  or  opinion 
testimony  of  a  Corporation  employee 
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such  individual  shall  immediately 
inform  the  Office  of  General  Counsel  of 
such  order.  If  the  Office  of  the  General 
Counsel  determines  that  no  further  legal 
review  of  or  challenge  to  the  court's 
order  will  be  made,  the  Corporation 
employee,  CorpsMember.  or  VISTA 
Member  shall  comply  with  the  order.  If 
so  directed  by  the  Office  of  the  General 
Counsel,  however,  the  individual  shall 
respectfully  decline  to  testify. 

f  1201.11    Authoilty. 

The  Corporation  receives  authority  to 
change  its  governing  regulations  from 
the  National  and  Community  Service 
Act  of  1990  as  amended  (42  U.S.C. 
12501  et  seq.]. 

Dated:  July  10.  1997. 
Stewart  A.  Davis, 

Acting  General  Counsel,  Corporation  for 
National  and  Community  Service. 
(FR  Doc.  97-18518  Filed  7-16-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  I 

[CC  Docket  No.  97-146,  FCC  97-219] 

Complete  Detariffing  for  Competitive 
Access  Providers  and  Competitive 
Local  Exchange  Carriers 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  Notice  of  Proposed 
Rulemaking  (NTRM)  proposes  adopting 
a  policy  of  complete  detariffing  for  all 
non-ILEC  providers  of  interstate 
exchange  access  services  because  of  the 
public  interest  benefits  from  complete 
detariffing.  including  eliminating  the 
abuse  of  the  filed  rate  doctrine,  reducing 
administrative  burdens  on  the 
Commission,  and  hindering  price 
coordination  afforded  by  tariffing. 
DATES:  Comments  are  due  on  or  before 
August  18.  1997. 
ADDRESSES:  Secretary,  Federal 
Communications  Commission,  Room 
222,  Washington.  D.C.  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Bailey.  (202)  418-1520. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  NPRM  in 
CC  Docket  No.  97-146  adopted  and 
released  on  June  19,  1997.  The  full  text 
of  this  NPRM  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  239),  1919  M  Street,  N.W., 
Washington,  DC.  20037.  The  complete 
text  may  also  be  obtained  through  the 


World  Wide  Web  at  http://wwrw.fcc.gov 
or  may  be  piuthased  bora  the 
Commission's  copy  contractor. 
International  Transcription  Services. 
Inc.  (202)  857-3800,  2100  M  Street, 
N.W.,  Suite  140,  Washington,  D.C. 
20037. 

Regulatory  Flexibility  Analysis 

As  required  by  the  Regulatory 
Flexibility  Act,  5  U.S.C.  603,  the 
Commission  has  prepared  the  following 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  of  the  expected  significant 
economic  impact  on  small  entities  by 
the  policies  and  rules  proposed  in  the 
NPRM  to  establish  complete  detariffing 
of  non-ILEC  providers  of  interstate 
exchange  access  services.  Written  public 
comments  are  requested  on  the  IRFA. 
Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
on  or  before  August  18, 1997. 

Need  for  and  Objectives  of  the 
Proposed  RuJe:  The  Commission,  in 
compliance  with  Section  10(a)  of  the 
Telecommunications  Act  of  1996, 
proposes  to  adopt  complete  detariffing 
for  non-ILEC  providers  of  interstate 
exchange  access  services.  Section  10  of 
the  Communications  Act  of  1934,  as 
amended  (Communications  Act), 
requires  the  Commission  to  forbear  from 
tariff  filing  requirement  if  statutory 
criteria  are  met.  We  anticipate  that  the 
proposed  rule  will:  reduce  transaction 
costs  and  administrative  burdens  for 
providers,  permit  providers  to  make 
rapid  responses  to  market  conditions, 
and  facilitate  entry  by  new  providers. 

Legal  Basis:  As  stated  above.  Section 
10  of  the  Communications  Act  requires 
the  Commission  to  forbear  bora 
applying  a  regulation  if  statutory  criteria 
are  met.  The  Commission  has 
previously  determined  that  complete 
detariffing  is  more  consistent  with  the 
public  interest  than  permissive 
detariffing  in  the  context  of 
interexchange  services.  The 
Commission  seeks  comment  regarding 
whether  this  is  also  true  with  respect  to 
interstate  exchange  access  services. 

Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Proposed  Rule  Will  Apply:  Under  the 
RFA,  small  entities  may  include  small 
organizations,  small  businesses,  and 
small  governmental  jurisdictions.  The 
RFA  generally  defines  the  term  "small 
business"  as  having  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  15  U.S.C. 
632.  A  small  business  concern  is  one 
that:  (1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  meets  any 
additional  criteria  established  by  the 
SEA.  SBA  has  defined  a  small  business 


for  Standard  Industrial  Classification 
(SIC)  category  4813  (Telephone 
Communications,  Except 
Radiotelephone)  to  be  small  entities 
when  they  have  no  more  than  1500 
einployees. 

Total  Number  of  Telephone 
Companies  Affected:  The  proposals  in 
the  NPRM  would  have  an  impact  on  a 
substantial  number  of  small  telephone 
companies  identified  by  SBA.  The 
United  States  Bureau  of  the  Census 
("the  Census  Bureau")  reports  that,  at 
the  end  of  1992.  there  were  3,497  firms 
engaged  in  providing  telephone  service, 
as  defined  therein,  for  at  least  one  year. 
This  number  contains  a  variety  of 
different  category  of  carriers,  including 
local  exchange  carriers,  interexchange 
carriers,  competitive  access  providers, 
cellular  carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  PCS  providers, 
covered  SMR  providers,  and  resellers.  It 
seems  certain  that  some  of  those  3,497 
telephone  service  firms  may  not  qualify 
as  small  entities  or  small  incumbent 
LECs  because  they  are  not 
independently  owned  and  operated. 

Local  Exchange  Carriers:  Neither  this 
agency  nor  SBA  has  developed  a 
definition  of  small  providers  of  local 
exchange  service  (LECs).  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
number  of  LECs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
we  collect  aimually  in  connection  with 
Telecommunications  Relay  Service 
(TRS).  According  to  our  most  recent 
data,  1,347  companies  reported  that 
they  were  engaged  in  the  provision  of 
local  exchange  service.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  We  conclude  that  there  are 
fewer  than  1,347  small  incumbent  LECs 
that  may  be  affected  by  the  proposals  in 
this  Report  and  Order. 

Competitive  Access  Providers:  Neither 
the  Commission  nor  SBA  has  developed 
a  definition  of  small  entities  specifically 
applicable  to  providers  of  competitive 
access  services  (CAPs).  The  closest 
applicable  definition  under  SBA  rules  is 
for  telephone  communications 
companies  other  than  radiotelephone 
(wireless)  companies.  The  most  reliable 
source  of  information  regarding  the 
niunber  of  CAPs  nationwide  of  which 
we  are  aware  appears  to  be  the  data  that 
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we  collect  armually  in  connection  with 
the  TRS.  According  to  our  most  recent 
data,  30  companies  reported  that  they 
were  engaged  in  the  provision  of 
competitive  access  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  CAPs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  30  small  entity 
CAPs. 

Small  Businesses  (Workplaces): 
Workplaces  encompass  establishments 
for  profit  and  nonprofit,  plus  local,  state 
and  federal  governmental  entities.  SBA 
guidelines  to  the  SBREFA  state  that 
about  99.7  percent  of  all  firms  are  small 
and  have  fewer  than  500  employees  and 
less  than  $25  million  in  sales  or  assets. 
There  are  approximately  6.3  million 
establishments  in  the  SBA  database. 

Interexchange  Carriers:  Neither  the 
Commission  nor  SBA  has  developed  a 
definition  of  small  entities  specifically 
applicable  to  providers  of  interexchange 
services  (IXCs).  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (wireless) 
companies.  The  most  reliable  source  of 
information  regarding  the  number  of 
IXCs  nationwide  of  which  we  are  aware 
appears  to  be  the  data  that  we  collect 
annually  in  connection  with  TRS. 
According  to  our  most  recent  data,  97 
companies  reported  that  they  were 
engaged  in  the  provision  of 
interexchange  services.  Although  it 
seems  certain  that  some  of  these  carriers 
are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  we  are  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  DCCs  that  would  qualify  as 
small  business  concerns  under  SBA's 
definition.  Consequently,  we  estimate 
that  there  are  fewer  than  97  small  entity 
IXCs  that  may  be  affected  by  the 
decisions  and  rules  proposed  in  the 
NPRM. 

Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements:  The  rule  which  the 
Commission  proposes  would  reduce 
substantially  reporting  and 
recordkeeping  because  non-ILEC 
providers  of  interstate  exchange  access 
services  would  no  longer  file  tariffs  with 
the  Commission. 

Steps  Taken  to  Minimize  Any 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered:  The  Commission  has 
considered,  as  alternatives,  requiring 
either  mandatory  tariffing  or  permissive 


detariffing.  Each  of  these  options, 
however,  would  maintain  an  economic 
burden  on  a  substantial  number  of  small 
entities.  We  believe  that  this  burden 
would  be  detrimental  to  small  carriers 
because  they  would  need  to  expend 
resources  to  file  tariffs,  and  we  have 
tentatively  concluded  that  such  filings 
are  no  longer  in  the  public  interest. 

Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules:  The  Commission  is  proposing  to 
adopt  complete  detariffing  for  the 
provision  of  exchange  access  services  by 
non-ILECs.  We  are  aware  of  no  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  proposed  rules.  We  seek 
comment  on  this  conclusion. 

Paperwork  Reduction  Act 

Complete  detariffing  for  non-ILEC 
providers  of  interstate  access  would 
eliminate  requirements  that  these 
carriers  file  tariffe. 

Synopsis  of  Notice  of  Proposed 
Rulemaking 

The  Commission  tentatively 
concludes  that  complete  detariffing  for 
non-ILECs  would  provide  the  benefits 
identified  in  its  June  19,  1997 
Memorandum  Opinion  and  Order 
adopting  permissive  detariffing: 
reduction  of  transaction  costs  for 
providers;  reduction  of  administrative 
burdens  for  service  providers; 
permitting  rapid  response  to  market 
conditions  thixjugh  elimination  of  costs 
on  carriers  that  attempt  to  make  new 
offerings;  and,  facilitating  entry  by  new 
providers.  The  Commission  also 
tentatively  concludes  that  complete 
detariffing  for  those  carriers  could  offer 
additional  public  interest  benefits 
beyond  those  of  permissive  detariffing. 
Complete  detariffing  could  preclude 
carriers  from  attempting  to  use  the  filed 
rate  doctrine  to  nullify  contractual 
arrangements,  and  remove  uncertainty 
about  the  application  of  the  doctrine  to 
tariffed  arrangements  that  are  filed  on  a 
permissive  basis.  Complete  detariffing 
could  also  eliminate  any  threat  of  price 
coordination  through  tariffing.  Complete 
detariffing  could  also  reduce  the 
administrative  burden  on  the 
Commission  of  maintaining  the  tariff 
filing  program.  Although  permissive 
detariffing  would  cause  some  reduction 
in  the  resources  expended  for  tariff 
filing,  complete  detariffing  would 
eliminate  administration  of  all  but 
ILECs'  tariffs.  The  Commission  seeks 
comment  on  these  tentative  conclusions 
and  any  other  potential  benefits  to  be 
derived  from  a  policy  of  complete 
detariffing.  The  Commission  also 
solicits  comment  on  whether  we  should 
require  any  non-ILEC  providers  of 


interstate  exchange  access  services 
subject  to  any  degree  of  tariff 
forbearance  to  make  rates  available  to 
the  Commission  and  to  interested 
persons  upon  request. 

Federal  Communications  Commission. 

Wiiliam  F.  Caton, 

Acting  Secretary. 

(FR  Doc.  97-18882  Filed  7-16-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  89-585;  RM-7035,  RM- 
7320] 

Radio  Broadcasting  Services;  Sandy 
Springs,  GA;  and  Anniston  and 
Lineville,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  application  for 

review  of  denial  of  counterproposal. 

SUMMARY:  This  document  dismisses  an 
Application  for  Review  filed  by 
Sapphire  Broadcasting,  Inc.  (formerly 
Emerald  Broadcasting  of  the  South,  Inc.) 
directed  to  an  earlier  Report  and  Order 
which  denied  a  counterproposal  for  FM 
channel  allotments  to  Sandy  Springs, 
Georgia,  and  Anniston  and  Lineville, 
Alabama  (56  FR  56490,  November  5. 
1991).  With  this  action,  the  proceeding 
is  terminated. 

FOR  FURTHER  INF0RMATK5N  COffTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  89-585,  adopted  June  20, 
1997,  and  released  June  27.  1997.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Dockets 
Branch  (Room  230).  1919  M  Street.  NW, 
Washington.  IX].  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
International  Transcription  Service. 
(202)  857-3800.  2100  M  Street.  NW, 
Washington,  DC  20037. 

List  of  Sul^ecta  in  47  CFR  Part  73 

Radio  broadcasting. 

(Authority:  Sees.  303,  48  Stat.,  as  amended. 
1082;  47  U.S.C.  154.) 

Federal  Communications  Commission. 
DooglaB  W.  Webbink, 

Chief.  Policy  and  Rules  Division,  MassMedia 

Bureau. 

[FR  Doc.  97-17887  Filed  7-15-97;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  97-154,  RM-9116] 

Radio  Broadcasting  Services; 
Newaygo,  Ml 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  requests 
comments  on  a  petition  filed  by  Robert 
R.  Moore  proposing  the  allotment  of 
Channel  223A  to  Newaygo,  Michigan,  as 
that  community's  first  local  broadcast 
service.  There  is  a  site  restriction  7.6 
kilometers  (4.7  miles)  southwest  of  the 
community  at  coordinates  43-22-12 
and  85-51-49.  Canadian  concurrence 
will  be  requested  for  the  allotment  of 
Chaimel  223A  at  Newaygo. 
DATES:  Comments  must  be  filed  on  or 
before  September  2.  1997.  and  reply 
comments  on  or  before  September  17, 
1997. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC.  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner's  counsel,  as  follows:  Dermis 
j.  Kelly.  Law  Office  of  Dennis  J.  Kelly, 
Post  Office  Box  6648,  Annapolis. 
Maryland  21401. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
97-154, adopted  July  3, 1997, and 
released  July  17,  1997.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center  (Room 
239),  1919  M  Street,  NW.,  Washington, 
DC.  The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractors, 
International  Transcription  Services, 
Inc.,  2100  M  Street,  NW..  Suite  140, 
Washington,  DC.  20037.  (202)  857-3800. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 


For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 
Federal  Communications  Commission. 
John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
(PR  Doc.  97-18824  Filed  7-16-97;  8:45  am) 

BILUNG  CODE  871 2-01 -P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  630 

[Docket  No.  970702161-7181-01;  LD. 
041097C] 

RIN  0648-AJ93 

Atlantic  Highly  Migratory  Species 
Fisheries;  Import  Restrictions 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  public  hearing; 

request  for  comments. 

SUMMARY:  NMFS  proposes  to  amend  the 
regulations  governing  the  Atiantic 
highly  migratory  species  (HMS) 
fisheries  to  prohibit  importation  of 
Atiantic  bluefin  tuna  (AST)  and  its 
products  in  any  form  harvested  by 
vessels  of  Panama,  Honduras,  and 
Belize.  The  proposed  amendments  are 
necessary  to  implement  International 
Commission  for  the  Conservation  of 
Atiantic  Tunas  (ICCAT) 
recommendations  designed  to  help 
achieve  the  conservation  and 
management  objectives  for  ABT 
fisheries.  NMFS  will  hold  a  hearing  to 
receive  comments  from  fishery 
participemts  and  other  members  of  the 
public  regarding  these  proposed 
amendments. 

DATES:  Comments  are  invited  and  must 
be  received  on  or  before  August  4,  1997. 
A  public  hearing  will  be  held  on  July 
29,  1997,  from  1-3  p.m. 
ADDRESSES:  Comments  on  the  proposed 
rule  should  be  sent  to  Rebecca  Lent, 
Chief,  Highly  Migratory  Species 
Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3282.  The  public  hearing 
will  be  held  at  NOAA/NMFS,  SSMCIV. 
1305  East- West  Highway,  Room  IW611. 
Silver  Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kelly,  301-713-2347. 


SUPPLEMENTARY  INFORMATION:  The 
Atlantic  tuna  fisheries  are  managed 
under  the  authority  of  the  Atiantic 
Tunas  Convention  Act  (ATCA).  Section 
971d(c)(l)  of  ATCA  authorizes  the 
Secretary  of  Commerce  (Secretary)  to 
issue  regulations  as  may  be  necessary  to 
carry  out  the  recommendations  of 
ICCAT.  The  authority  to  issue 
regulations  has  been  delegated  from  the 
Secretary  to  the  Assistant  Administrator 
for  Fisheries.  NOAA  (AA). 

Relation  to  Proposed  Consolidation 

The  regulatory  amendments 
contained  in  this  proposed  rule  were 
written  to  be  consistent  with  a  proposed 
rule  consolidating  all  regulations 
pertaining  to  Atlantic  HMS  under  50 
CFR  part  630  (61  FR  57361.  November 
6,  1996).  A  final  rule  consolidating  the 
regulations  has  not  yet  been  issued.  The 
regulatory  amendments  contained  in 
this  proposed  rule,  if  adopted,  would  be 
incorporated  into  the  final  consolidated 
regulations  at  50  CFR  part  630.  Copies 
of  the  proposed  consolidation  rule  may 
be  obtained  by  writing  (see  ADDRESSES) 
or  calling  the  contact  person  (see  FOR 
FURTHER  INFORMATION  CONTACT). 

Proposed  Import  Restrictions 

In  order  to  conserve  and  manage  ABT, 
ICCAT  adopted  two  recommendations 
at  its  1996  meeting  requiring  its 
Contracting  Parties  to  take  the 
appropriate  measures  to  prohibit  the 
import  of  ABT  and  its  products  in  any 
form  from  Belize.  Honduras,  and 
Panama.  With  regard  to  the 
recommendation  on  Belize  and 
Honduras,  the  effective  date  of  import 
prohibition  would  be  August  4.  1997. 
concurrent  with  the  entry  into  force  of 
the  ICCAT  recommendation.  With 
respect  to  the  recommendation  on 
Panama,  ICCAT  determined  that  such 
import  prohibition  would  begin  January 
1, 1998,  unless  ICCAT  decides  on  the 
basis  of  documentary  evidence,  at  its 
1997  meeting  or  before,  that  Panama  has 
brought  its  fishing  practices  for  ABT 
into  consistency  with  ICCAT 
conservation  and  management 
measures.  The  delay  in  implementation 
of  trade  restrictions  for  Panama 
recognizes  Panama's  expressed  intent  to 
rectify  the  improper  fishing  activities  of 
its  vessels. 

ICCAT  has  been  concerned  about  the 
status  of  ABT  for  many  years.  The  most 
recent  scientific  stock  assessment  shows 
that  mid-year  spawning  biomass  (age 
8-t-)  of  the  western  management  stock  in 
1995  was  estimated  to  be  13  percent  of 
the  1975  level  (which  is  considered  an 
appropriate  proxy  for  the  spawning 
stock  biomass  level  corresponding  to 
maximum  sustainable  yield  (MSY)). 
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Eastern  ABT  is  estimated  to  be  at  19 
percent  of  the  level  that  would  produce 
MSY. 

Over  the  years,  ICCAT  has  adopted 
numerous  conservation  and 
management  measures  aimed  at 
addressing  the  decline  in  this  resoiurre. 
These  measures  have  included  (1)  catch 
limits  and  quotas;  (2)  time  and  area 
closures  to  protect  spawning  fish;  (3) 
minimum  sizes  to  protect  juvenile  fish; 
(4)  the  Bluefin  Tima  Statistical 
Document  (BSD)  program  to  track  the 
trade  of  bluefin  tuna;  (5)  the  Bluefin 
Tuna  Action  Plan  Resolution  that 
establishes  a  process  to  identify  non- 
Contracting  Parties  whose  vessels  are 
fishing  in  a  manner  that  diminishes  the 
e£fectiveness  of  ICCAT's  bluefin  tima 
conservation  recommendations,  and 
which,  after  giving  identified  countries 
an  opportxmity  to  rectify  the  activities  of 
their  vessels,  can  lead  to  a 
recommendation  of  trade  measures;  and 
(6)  measures  to  enhance  Contracting 
Party  compliance  with  ICCAT's  bluefin 
tuna  quotas  that  can  result  in  quota 
penalties  and,  ultimately,  trade 
restrictions. 

In  making  recommendations  at  its 
1996  meeting  calling  for  import 
prohibitions.  ICCAT  took  into  account 
several  factors.  ICCAT  noted  the 
depleted  status  of  ABT,  the  need  for 
cooperation  by  non-Contracting  Parties 
in  the  successful  conservation  of  this 
resource  and  ICCAT's  repeated  efforts  to 
gain  this  cooperation,  non-Contracting 
Parties'  harvests,  and  the  sacrifices 
made  by  ICCAT  Contracting  Parties  in 
efforts  to  conserve  and  manage  this 
resource.  ICCAT  specifically  recognized 
its  repeated  but  generally  unsuccessful 
efforts  to  encourage  Belize,  Honduras, 
and  Panama  to  cooperate.  These  efforts 
included  but  were  not  limited  to 
ICCAT's  1995  identification  of  these 
countries  pursuant  to  the  Bluefin  Tuna 
Action  Plan  Resolution  as  nations 
whose  vessels  were  fishing  for  bluefin 
tima  in  a  manner  that  diminishes  the 
effectiveness  of  ICCAT's  bluefin  tuna 
conservation  measures.  Identification 
was  based  on  trade  data  and  vessel 
sighting  information  that  indicated  that 
vessels  of  Belize,  Honduras,  and 
Panama  were  fishing  for  bluefin  tuna  in 
the  eastern  Atiantic  Ocean  (in  some 
cases  on  the  Mediterranean  spawning 
grounds  during  the  closed  season)  but 
reporting  no  harvests  to  ICCAT. 

The  1995  identifications  began  a  year 
of  intensified  efforts  by  ICCAT  to  obtain 
the  cooperation  of  Belize.  Honduras, 
and  Panama.  During  that  year,  the  three 
countries  were  notified  that  failure  to 
rectify  the  fishing  activities  of  their 
vessels  could  result  in  the  imposition  of 
trade-restrictive  measures.  Before  the 


1997  ICCAT  meeting,  Belize  had  not 
responded  to  any  ICCAT  requests,  and 
Hondvuas  had  provided  only  a  limited 
response.  Panama,  on  the  other  hand, 
responded  to  ICCAT  several  times  and 
indicated  that  it  had  adopted  a  national 
resolution  designed  to  rectify  the 
offending  fishing  activities  of  its  vessels. 
At  its  1996  meeting,  however,  ICCAT 
reviewed  additional  trade  data,  vessel 
sighting  information,  and  port 
inspection  information  that  indicated 
that  vessels  of  Belize.  Honduras,  and 
Panama  continued  to  fish  for  bluefin 
tuna,  and  ICCAT  again  determined  that 
these  fishing  activities  were 
undermining  ICCAT  conservation 
efforts. 

For  the  reasons  stated  above,  and 
under  authority  of  section  971d{c)(l)  of 
ATCA,  the  United  States  proposes  to 
prohibit  the  import  of  ABT  harvested  by 
vessels  of  Belize,  Honduras,  and 
Panama  and  its  products  in  any  form. 
This  action  is  consistent  with  the 
requirement  under  section  971d(c)(6)  of 
ATCA  that  NMFS  identify  those  nations 
whose  fishing  vessels  are  fishing,  or 
have  fished  in  the  preceding  calendar 
year,  in  a  manner  that  diminishes  the 
effectiveness  of  ICCAT  conservation 
recommendations.  The  effective  date  for 
the  proposed  trade  restrictions  relating 
to  Belize  and  Honduras  would  be 
August  4.  1997,  die  date  the  ICCAT 
recommendation  enters  into  force.  The 
effective  date  of  import  prohibition  with 
respect  to  Panama  would  be  January  1 , 
1998.  Any  ABT  harvested  by  vessels  of 
Panama,  Honduras,  and  Belize  and 
exported  after  these  effective  dates 
would  be  prohibited  from  entry  into  the 
customs  territory  of  the  United  States. 

Under  current  regulations,  all  ABT 
shipments  imported  into  the  United 
States  are  required  to  be  accompanied 
by  a  BSD.  This  document  identifies  the 
flag  nation  of  the  harvesting  vessel  of 
the  ABT  contained  in  the  shipment  and 
would  be  used  to  determine  compliance 
with  the  regulation,  if  implemented. 
Using  the  BSD.  U.S.  Customs  officials 
would  deny  entry  of  shipments  of  ABT 
harvested  by  vessels  of  Pemama. 
Honduras,  and  Belize  and  exported  after 
the  effective  dates  of  the  trade 
restrictions.  If  this  proposed  rule  is 
implemented,  entry  would  not  be 
denied  for  any  shipment  in  transit  prior 
to  the  effective  date  of  trade  restrictions. 

Upon  determination  by  ICCAT  that 
one  or  more  of  these  parties  (Panama. 
Honduras,  and/or  Belize)  has  brought  its 
fishing  practices  into  consistency  with 
ICCAT  conservation  and  management 
measures,  the  Secretary  will  publish  an 
interim  final  rule  in  the  Federal 
Register  to  remove  import  restrictions 
for  the  relevant  party.  In  such  case,  ABT 


harvested  by  Panama,  Honduras,  and 
Belize  and  exported  prior  to  the 
effective  date  of  the  removal  of  import 
restrictions  would  continue  to  be 
prohibited  from  entry. 

PuMic  Hearing 

NMFS  will  hold  a  public  hearing  to 
receive  comments  from  fishery 
participants  and  other  members  of  the 
public  regarding  these  proposed 
amendments  on  July  29  from  1-3  p.m. 
(see  ADDRESSES).  This  hearing  vtrill  be 
physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Chris  Rogers  at 
(301)  713-2347  at  least  5  days  prior  to 
the  hearing  date. 

Classification 

This  proposed  rule  is  published  under 
die  authority  of  ATCA,  (16  U.S.C.  971 
et  seq)..  Preliminarily,  the  AA  has 
determined  that  the  regulations 
contained  in  this  proposed  rule  are 
necessary  to  implement  the 
recommendations  of  ICCAT  and  are 
necessary  for  the  conservation  and 
management  of  the  ABT  fisheries. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
E>epartment  of  Commerce  certified  to 
the  Chief  of  Advocacy  of  the  Small 
Business  Administration  that  this 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
follows: 

The  proposed  regulatory  amendments  are 
necessary  to  help  achieve  domestic  and 
international  conservation  and  management 
objectives.  No  bluefin  tuna  were  imported  by 
the  United  States  from  Belize,  Honduras,  or 
Panama  during  197&-1996.  It  is  unlikely  that 
any  U.S.  importers,  wholesalers,  or  freight 
forwarders  have  any  dep>endence  on  bluefin 
tuna  imports  from  these  three  countries. 
Therefore,  it  is  concluded  that  these 
proposed  amendments,  considered  separately 
or  in  aggregate,  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Thus,  a  regulatory  flexibility 
analysis  is  not  required. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
currentiy  valid  OMB  Control  Number. 

This  proposed  rule  would  not  result 
in  any  new  collections  of  information 
subject  to  the  PRA  because  Bluefin  Tuna 
Statistical  Documents,  approved  under 
OMB  Contixjl  Number  0648-0040,  are 
currentiy  required  for  U.S.  imports  of 
bluefin  tuna  and  bluefin  tuna  products. 
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This  proposed  rule  has  been 
determined  not  to  be  significant  for 
purposes  of  E.O.  12866. 

List  of  Subjects  in  50  CFR  Part  630 

Fisheries.  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  U.  1997. 
David  L.  Evans, 

Deputy  Assistant  Admintstrator  for  Fisheries, 
Sational  Manne  Fishenes  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  630  as  proposed 
to  be  amended  at  61  PR  57363, 
November  6,  1996,  is  further  proposed 
to  be  amended  as  follows: 


PART  630— ATLAf^lC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  630 
continues  to  read  as  follows: 

Anthoritjr:  16  U.S.C  971  et  seq.  and  16 
U.S.C  1801  et  seq. 

2.  In  §  630.45,  paragraph  (d)  is  added 
to  read  as  follows: 

$630.45    Other  import  restrictions. 
»         •         •         •         • 

(d)  Atlantic  bluefin  tuna.  (1)  Effective 
August  4.  1997,  all  shipments  of 
Atlantic  bluefin  tvma  or  AUantic  bluefin 
tima  products  in  any  form  harvested  by 
a  vessel  of  Honduras  or  Belize  will  be 
denied  entry  into  the  United  States, 


unless  a  validated  Bluefin  Statistical 
Dociunent  required  under  §§  630.40 
through  630.44,  shows  that  a  particular 
shipment  of  such  bluefin  tuna  was 
exported  prior  to  [effective  date  of  final 
rule]. 

(2)  Effective  January  1,  1998,  all 
shipments  of  Atlantic  bluefin  tima  or 
Atlantic  bluefin  tima  products  in  any 
form  harvested  by  a  vessel  of  Panama 
will  be  denied  entry  into  the  United 
States,  unless  a  validated  Bluefin 
Statistical  Document  required  under 
§§  630.40  through  630.44,  shows  that  a 
particular  shipment  of  such  bluefin  tuna 
was  exported  prior  to  January  1,  1998. 
[FR  Doc.  97-18783  Filed  7-14-^7;  9:03  am] 
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DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

July  11,  1997. 

The  Department  of  Agriculturfe  has 
submitted  the  following  information 
collection  requirement(sj  to  0MB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Conunents 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  eigency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  (dj  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology  should  be  addressed  to:  Desk 
Officer  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB),  Washington,  D.C.  20503  and  to 
Department  Clearance  Office,  USDA, 
OCIO,  Mail  Stop  7602,  Washington,  D.C. 
20250-7602.  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received 
writhin  30  days  of  this  notification. 
Copies  of  the  submission(s)  may  be 
obtained  by  calling  (202)  720-6204  or 
(202) 720-6746. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

•  Farm  Service  Agency 

Title:  Livestock  Indemnity'  Program  (7 
CFR  1439). 

OMB  Control  Number:  0560— New. 

Summary  of  Collection:  Respondents 
must  present  certification  of  losses  and 
eligibility  to  receive  payment  for 
livestock  and  poultry  due  to  disaster 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  determine 
the  eligibility  and  amount  of  assistance 
in  accordance  with  published 
regulations. 

Description  of  Respondents:  Farms. 

Number  of  Respondents:  60,000. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  120,000. 

Emergency  Processing  of  this 
submission  has  been  requested  by  July 
18,  1997. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  Compensation  for  Wheat  Seed 
and  Straw  in  the  1995-1996  Crop 
Season. 

OMB  Control  Number:  0579-New. 

Summary  of  Collection:  Infonnation  is 
collected  from  growers  and  seed 
companies  concerning  wheat  produced 
and  sold  during  the  growing  season. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  compensate 
growers  and  seed  companies  for  the  loss 
in  value  of  wheat  seed  and  straw  due  to 
Kamal  Bunt. 

Description  of  Respondents:  Business 
or  other  for-profit:  Individuals  or 
households;  Farms. 

Number  of  Respondents:  70. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Weekly. 

Total  Burden  Hours:  210. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  Kamal  Bimt. 

OMB  Control  Number:  0579-0121. 

Summary  of  Collection:  The 
regulations  for  Kamal  Bunt  require  the 
use  of  limited  permits,  certificates, 
compliance  agreements,  and  other 
documents  that  are  needed  to  inform  the 
public  of  the  requirements. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  authorize  the 
interstate  movement  of  regulated 
articles  and  help  prevent  the  spread  of 
Kamal  Bunt. 


Description  of  Respondents:  Business 
or  other  for-profit:  Individuals  or 
households;  Farms. 

Number  of  Respondents:  4,379. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion; 
Weekly. 

Total  Burden  Hours:  7,428. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  National  Agricultiu^l  Pest 
Information  System. 

OMB  Control  Number:  0579-0010. 

Summary  of  Collection:  Information  is 
collected  concerning  insect  pests, 
noxious  weeds,  and  plant  diseases 

Need  and  Use  of  the  Information:  The 
information  is  used  to  predict  potential 
pest  situations. 

Description  of  Respondents:  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  50. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Semi-annually. 

Total  Burden  Hours:  188. 

•  Agricultural  Marketing  Service 

Title:  7  CFR  Part  54— Meats,  Prepared 
Meats,  and  Meat  Products  (Grading, 
Certification,  and  Standards). 

OMB  Control  Number:  0581-0124. 

Summary  of  Collection:  Respondents 
voluntarily  request  meat  grading  and 
certification  services. 

Need  and  Use  of  the  Information:  The 
application  for  meat  grading  and 
certification  services  authorizes  USDA 
employees  to  perform  such  services  in 
requesting  establishments.  The 
information  contained  on  the 
application  also  serves  as  a  legal 
agreement  between  parties. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  1,154. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  504. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  Papaya,  Caramboia,  and  Litachi 
from  Hawaii. 

OMB  Control  Number:  0579-New. 

Summary  of  Collection:  Certificates 
and  limited  permits  will  be  needed  to 
move  fruit  from  Hawaii.  Packages  must 
be  marked  and  sealed. 

Need  and  Use  of  the  Information:  The 
information  is  used  to  prevent  the 
spread  of  plant  diseases  and  insect  pests 
throughout  the  United  States. 
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Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  416. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  346. 

•  Agricultural  Research  Service 

Title:  Use  of  Facilities  of  the 
Performance  of  Photography/ 
Cinematography  at  the  U.S.  National 
Arboretum. 

OMB  Control  Number:  0518-New. 

Summary  of  Collection:  Persons  or 
groups  interested  in  the  use  of  the 
facilities  and  grounds  of  the  National 
Arboretum  must  make  application  and 
submit  the  required  fee. 

Need  and  Use  of  the  Information:  The 
information  will  be  used  to  determine  if 
the  requestor's  needs  can  be  met  and  if 
the  request  is  consistent  with  the 
mission  of  the  National  Arboretum. 

Description  of  Respondents:  Not-for- 
profit  institutions;  Business  or  other  for- 
profit;  Federal  Government;  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  220. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  53. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  9  CFR  75  Communicable 
Diseases  in  Horses. 

OMB  Control  Number:  0579-New. 

Summary  of  Collection:  Specific 
information  is  collected  about  horses 
that  owners  want  tested  and  if  equine 
infectious  is  found  a  complete 
investigation  is  done  on  the  farm  where 
the  horse  resides. 

Need  and  Use  of  the  Information:  The 
information  is  collected  in  order  to 
prevent  the  spread  of  equine  infectious 
anemia. 

Description  of  Respondents: 
Individual  or  households;  Business  or 
other  for-profit;  Farms;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  10.053. 

Frequency  of  Responses: 
Recordkeeping;  Reporting:  On  occasion. 

Total  Burden  Hours:  91 ,925. 

•  Animal  and  Plant  Health  Inspection 
Service 

Title:  Asian  Long  Homed  Beetle. 

OMB  Control  Number:  0579-0122. 

Summary  of  Collection:  Compliance 
agreements  appeal  letters,  certificates, 
inspections,  limited  permit,  container 
markings,  and  48-hour  notices  will  be 
needed  to  allow  regulated  articles  to 
move  interstate  from  guaranteed  areas  in 
New  York. 

Need  and  Use  of  the  Information:  The 
information  is  needed  to  control  and 


monitor  the  movement  of  the  Asian  long 
homed  beetle.  The  regulations 
guarantee  certain  areas  within  the  State 
of  New  York. 

Description  of  Respondents:  Farms; 
Individuals  or  households;  Business  or 
other  for-profit;  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  225. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  132. 
Donald  Hulcher. 
Department  Cleamnce  Officer. 
[PR  Doc.  97-18817  Filed  7-16-97;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  FV97-431-1  NC] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  tAMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
Fresh  Bartlett  Pears  Grown  in  Oregon 
and  Washington.  Marketing  Order  No. 
931. 

DATES:  Conmients  on  this  notice  must  be 
received  September  15,  1997  to  be 
assured  of  consideration. 

ADOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Tershirra  T.  Yeager.  Marketing 
Order  Administration  Branch.  F  &  V, 
AMS.  USDA.  P.O.  Box  96456.  Room 
2525-S.  Washington,  D.C..  20090-6456. 
or  Telephone:  (202)  720-2491,  Fax  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION: 

Title:  Fresh  Bartlett  Pears  Grown  in 
Oregon  and  Washington.  Marketing 
Order  No.  931. 

OMB  Number:  0581-0092. 

Expiration  Date  of  Approval:  January 
31, 1998. 

Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 


problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674),  industries  enter  into  marketing 
order  programs.  The  Secretary  of 
Agriculture  is  authorized  to  oversee  the 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  conunodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  fresh  Bartlett  pear 
marketing  order  program,  which  has 
been  operating  since  1966. 

The  fresh  Bartlett  pear  marketing 
order  authorizes  the  issuance  of  quality 
regulations  and  inspection 
requirements.  Regulatory  provisions 
apply  to  fresh  Barlettt  pears  shipped 
within  and  outside  of  the  production 
area,  except  those  specifically  exempt. 
The  order  also  has  authority  for 
production  and  marketing  research  and 
development  projects,  including  paid 
advertising. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the  Fresh 
Bartlett  Pear  Marketing  Committee 
(Committee),  the  agency  responsible  for 
local  administration  of  the  order,  to 
require  handlers  and  growers  to  submit 
certain  information.  Much  of  this 
information  is  compiled  in  aggregate 
and  provided  to  the  industry  to  assist  in 
marketing  decisions. 

The  Committee  has  developed  forms 
as  a  means  for  persons  to  file  required 
information  with  the  Committee  relating 
to  fresh  Bartlett  pear  supplies, 
shipments,  dispositions,  and  other 
information  needed  to  effectively  carry 
out  the  purpose  of  the  Act  and  order. 
Fresh  Bartlett  pears  are  harvested  bom 
early  August  through  early  September 
and  are  marketed  through  December, 
and  these  forms  are  utilized 
accordingly.  A  USDA  form  is  used  to 
allow  growers  to  vote  on  amendments  to 
or  continuance  of  the  marketing  order. 
In  addition,  fresh  Bartlett  pear  growers 
and  handlers  who  are  nominated  by 
their  peers  to  serve  as  representatives  on 
the  Committee  must  file  nomination 
forms  with  the  Secretary. 

The  forms  covered  under  this 
information  collection  requfre  the 
minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  order,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  Act  as  expressed 
in  the  order. 
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The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA.  including  AMS,  Fmit  and 
Vegetable  Division  regional  and 
headquarters'  staff,  and  authorized 
employees  of  the  Committee. 
Authorized  Committee  employees  and 
the  industry  are  the  primary  users  of  the 
information  and  AMS  is  the  secondary 
user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  .555  hours  per 
response. 

Respondents:  Fresh  Bartlett  pear 
growers  and  handlers  in  the  designated 
production  areas  in  Oregon  and 
Washington. 

Estimated  Number  of  Respondents: 
1,565. 

Estimated  Number  of  Responses  per 
Respondent:  1.3546. 

Estimated  Total  Annual  Burden  on 
Respondents:  1176. 

Comments  are  invited  on:  (1)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  may  be  sent  to  Docket 
Clerk,  Fmit  and  Vegetable  Division, 
AMS,  USDA,  P.O.  Box  96456.  Room 
2525-S.  Washington,  DC,  20090-6456. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  July  3,  1997. 
Sharon  Bomer  Launtsen, 

Acting  Director.  Fruit  and  Vegetable  Division. 
[PR  Doc.  97-18821  Filed  7-16-97;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  FV97-9BS-2  NC] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for  the 
handling  of  spearmint  oil  produced  in 
the  Feir  West,  Marketing  Order  No.  985. 
DATES:  Comments  on  this  notice  must  be 
received  by  September  15,  1997  to  be 
assured  of  consideration. 
ADDmONAL  INFORMATION  OR  COMMENTS: 
Contact  Caroline  C.  Thorpe,  Marketing 
Order  Administration  Branch,  F  &  V, 
AMS,  USDA,  P.O.  Box  96456,  Room 
2523-S,  Washington,  D.C..  20090-6456, 
telephone:  (202)  720-8139  or  FAX:  (202) 
720-5698. 

SUPPLEMENTARY  INFORMATION: 

Title:  Spearmint  Oil  Produced  in  the 
Far  West.  Marketing  Order  985. 

OMB  Number:  0581-0065. 

Expiration  Date  of  Approval:  January 
31, 1998. 

Type  of  Request:  Extension  and 
revision  of  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportunity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  solved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  returns  to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674),  industries  enter  into  marketing 
order  programs.  The  Secretary  of 
Agriculture  is  authorized  to  oversee  the 
order  operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  commodity 
industry. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  program,  which  has 
operated  since  1980. 


The  Far  West  spearmint  oil  marketing 
order  regulates  the  handling  of 
spearmint  oil  produced  in  the  Far  West 
(Washington,  Idaho,  Oregon,  and 
designated  parts  of  Nevada  and  Utah), 
hereinafter  referred  to  as  the  "order." 
The  order  authorizes  the  issuance  of 
allotment  provisions  for  producers  and 
regulates  the  quantities  of  spearmint  oil 
handled.  The  order  also  has  research 
and  development  authority. 

The  order,  and  rules  and  regulations 
issued  thereunder,  authorize  the 
Spearmint  Oil  Administrative 
Committee  (Committee),  the  agency 
responsible  for  local  administration  of 
the  order,  to  require  handlers  and 
producers  to  submit  certain  information. 
Much  of  this  information  is  compiled  in 
aggregate  and  provided  to  the  industry 
to  assist  in  marketing  decisions. 

The  Committee  has  developed  forms 
as  a  means  for  persons  to  file  required 
information  with  the  Committee  relating 
to  spearmint  oil  supplies,  shipments, 
dispositions,  and  other  information 
needed  to  effectively  carry  out  the 
purpose  of  the  AMAA  and  order.  The 
marketing  year  for  the  order  is  June  1 
through  May  31,  with  production 
occurring  in  the  months  of  June  through 
September.  Forms  are  utilized 
throughout  the  year.  A  USDA  form  is     * 
used  to  allow  producers  to  vote  on 
amendments  to  or  continuance  of  the 
marketing  order.  In  addition,  the 
Committee  is  composed  of  spearmint  oil 
producers,  nominated  by  their  peers, 
and  public  members  nominated  by  the 
Committee.  Since  both  groups  serve  on 
the  Committee,  they  must  file 
nomination  forms  with  the  Secretary. 
Formal  rulemaking  amendments  to 
the  order  must  be  approved  in  referenda 
conducted  by  the  Secretary.  Also,  the 
Secretary  may  conduct  a  continuance 
referendum  to  determine  industry 
support  for  continuation  of  the  order. 
Handlers  are  asked  to  sign  an  agreement 
to  indicate  their  willingness  to  abide  by 
the  provisions  of  the  order  whenever  the 
order  is  amended.  These  forms  are 
included  in  this  request. 

The  forms  covered  under  this 
information  collection  require  the 
minimum  information  necessary  to 
effectively  carry  out  the  requirements  of 
the  order,  and  their  use  is  necessary  to 
fulfill  the  intent  of  the  AMAA  as 
expressed  in  the  order,  and  the  rules 
and  regulations  issued  under  the  order. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Division  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  Committee. 
Authorized  Committee  employees  and 
the  industry  are  the  primary  users  of  the 
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information  and  AMS  is  the  secondary        DEPARTMENT  OF  AGRICULTURE 


user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.120  hours  per 
response. 

Respondents:  Far  West  spearmint  oil 
producers  and  handlers  in  the 
designated  production  area  in  the  States 
of  Idaho,  Oregon,  Washington,  and  parts 
of  Nevada  and  Utah. 

Estimated  Number  of  Respondents: 
264. 

Estimated  Number  of  Responses  per 
Respondent:  6.136. 

Estimated  Total  Annual  Burden  on 
Respondents:  195. 

Comnienfs:  Comments  are  invited  on: 

(1)  Whether  the  proposed  coUecdon  of 
the  information  is  necessary  for  the 
proper  performance  of  the  funcUons  of 
the  agency,  including  whether  the 
information  will  have  practical  uUlity; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collecdon 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0065  and  the  Far  West  Spearmint 
Oil  Marketing  Order  No.  985,  and  be 
mailed  to  Docket  Clerk,  Fruit  and 
Vegetable  Division.  AMS,  USDA,  P.O. 
Box  96456,  Room  2525-S,  Washington, 
DC,  20090-6456.  Comments  should 
reference  the  docket  number  and  the 
date  and  page  number  of  this  issue  of 
the  Federal  Register.  All  comments 
received  will  be  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  USDA  business 
hours  at  14th  and  Independence  Ave. 
S.W.,  Washington,  D.C.,  room  2525 
South  Building. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  July  11, 1997. 
Robert  C.  Keraey, 

Director,  Fruit  and  Vegetable  Division. 
(FR  Doc.  97-18822  Filed  7-16-97;  8:45  am] 
MUJNG  COO€  )4l0-02-(> 


Food  Safety  and  Inspection  Service 
[Docket  No.  97-041 N] 

Notice  of  Request  for  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection 

AGE^4CY:  Food  Safety  and  Inspection 

Service,  USDA. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
the  Office  of  Management  and  Budget 
(OMB)  regulations,  this  notice 
announces  the  Food  Safety  and 
Inspection  Service's  (FSIS)  intention  to 
request  an  extension  for  and  revision  of 
a  ciurenUy  approved  information 
collection  regarding  processing 
procedures  and  quality  control  systems. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  September  15, 
1997. 

ADDITIONAL  INFORMATION  OR  COMMENTS: 
Contact  Lee  Puricelli,  Paperwork 
Specialist,  Food  Safety  and  Inspection 
Service,  USDA,  300  12th  Sti-eet  SW, 
Washington,  IXI  20250-3700,  (202)  720- 
0346. 

SUPPLEMENTARY  INFORMATION: 

Title:  Processing  Procediu^s  and 
Quality  Control  Systems. 

OMB  Number:  0583-0089. 

Expiration  Date  of  Approval:  October 
31, 1997. 

Type  of  Request:  Extension  and 
revision  of  a  currenUy  approved 
information  collection. 

Abstract:  FSIS  has  been  delegated  the 
authority  to  exercise  the  functions  of  the 
Secretary  as  provided  in  the  Federal 
Meat  Inspection  Act  (FMIA)  (21  U.S.C. 
601  et  seq.)  and  the  Poultry  Products 
Inspection  Act  (PPIA)  (21  U.S.C.  451,  et 
seq.).  These  statutes  mandate  that  FSIS 
protects  the  public  by  ensuring  that 
meat  and  poultry  products  are  safe, 
wholesome,  unadulterated,  and 
properly  labeled  and  packaged. 

To  carry  out  its  responsibility,  FSIS 
has  promulgated  specific  regulations 
containing  requirements  for  the 
processing  of  certain  meat  and  poultry 
products.  FSIS  requires  that 
establishments  producing  cooked  beef, 
roast  beef,  and  corned  beef  document 
the  time,  temperatiu^,  and  humidity  at 
which  the  product  is  cooked  and 
cooled.  FSIS  program  employees  review 
these  records  no  less  than  three  times  a 
week  to  ensure  regulatory  compliance. 

Establishments  canning  meat  and 
poultry  products  must  document  the 


date  of  production;  type  of  product 
canned;  canning  process  used;  size  and 
type  of  container  used;  and  any  time/ 
temperature  processing  requirements. 
FSIS  program  employees  review  these 
records  no  less  that  three  times  a  week 
to  verify  regulatory  compliance. 

Additionally,  FSIS  permits 
establishments  to  develop  total  quality 
control  (TQC)  systems  or  partial  quality 
control  (PQC)  programs  which  provide 
establishments  with  flexibility  in 
meeting  FSIS's  regulations.  TQC 
systems  encompass  all  aspects  of 
product  processing;  PQC  programs 
cover  only  a  specific  processing 
operation.  Quality  control  systems/ 
programs  incorporate  inspection 
activities  contained  in  FSIS's 
regulations. 

TQC  systems  and  PQC  programs  must 
contain  detailed  information  concerning 
the  manner  in  which  the  system  will 
function.  Such  information  must 
include  procedures  for  raw  material 
control;  the  natiire  and  frequency  of 
tests  to  be  made;  the  critical  check  or 
control  points  to  be  addressed;  the 
nature  of  charts  and  other  records  that 
will  be  used;  the  length  of  time  such 
charts  and  records  will  be  maintained; 
the  nature  of  deficiencies  the  system  is 
designed  to  identify  and  control;  the 
parameters  or  limits  that  will  be  used; 
and  the  points  at  which  corrective 
action  will  occur  and  the  natiue  of  such 
corrective  action — ranging  from  the  least 
to  the  most  severe.  FSIS  program 
employees  review  TQC  and  PQC  system 
charts  and  records.  FSIS  program 
employees  review  these  records  no  less 
than  three  times  a  week  to  ensure 
regulatory  compliance. 

Because  of  the  continued  need  for 
these  information  collection  activities, 
FSIS  is  requesting  OMB  extension  for 
and  revision  of  the  Information 
Collection  Request  covering  information 
collection  activities  related  to  these 
requirements. 

Estimate  of  Burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  120 
hours  per  response. 

Respondents:  Meat  and  poultry 
establishments. 

Estimated  Number  of  Respondents: 
6.186. 

Estimated  Number  of  Responses  per 
Respondent:  2,292. 

Estimated  Total  Annual  Burden  on 
Respondents:  743,750  hours. 

Copies  of  this  information  collection 
assessment  and  comments  can  be 
obtained  from  Lee  Puricelli,  Paperwork 
Specialist,  Food  Safety  and  Inspection 
Service,  USDA,  300  12di  Stieei  SW, 
Room  109,  Washington,  DC  20250- 
3700,  (202)  720-0346. 
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Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  FSIS's  functions,  including  whether 
the  information  will  have  practical 
utility;  (b)  the  accuracy  of  FSIS'  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques,  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  cortiments  will 
also  become  a  matter  of  public  record. 

Dated:  July  10. 1997. 
Thomas  J,  Billy, 

Administrator. 

(FR  Doc,  97-18842  Filed  7-16-97;  8:45  ami 

BILUNQ  CODE  3410-OM-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Iowa  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  Iowa 
Advisory  Committee  to  the  Commission 
will  convene  at  10:00  a.m.  and  adjourn 
at  1:00  p.m.  on  August  7.  1997,  at  the 
Marriott  Hotel.  700  Grand,  Des  Moines, 
Iowa  50309.  The  purpose  of  the  meeting 
is  to  plan  for  futiu^  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Centra]  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  couducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  9, 1997. 
Carol-Lee  Hurley, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  97-18763  Filed  7-16-97;  8:45  am] 
BttXiNQ  CODE  633&-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Oklahoma  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Oklahoma  Advisory  Committee  to  the 
Commission  will  convene  at  6:00  p.m. 
and  adjourn  at  9:00  p.m.  on  September 
11.  1997,  at  the  Holiday  Inn,  2515  West 
6th  Street,  Stillwater,  OK  74074.  The 
purpose  of  the  meeting  is  to  plan  future 
activities. 

Persons  desiring  additional 
information,  or  plaiming  a  presentation 
to  the  Committee,  should  contact 
Melvin  L,  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  five  (5)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  July  9. 1997. 
Carol-Lee  Hurley, 

Chief.  Regional  Programs  Coordination  Unit. 
|FR  Doc.  97-18762  Filed  7-16-97;  8:45  am) 
BILLING  CODE  633S-(n-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

Census  2000  Dress  Rehearsal 
Questions  on  Race  and  Hispanic 
Origin 

ACTION:  Proposed  Ccllection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  15, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
ex:  20230. 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  H.  Thompson, 
Associate  Director  for  Decennial  Census, 
Bureau  of  the  Census,  Room  3586, 
Federal  Building  3,  Washington.  DC 
20233-0001,  telephone  (301) 457-3946. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  pre-submission  Federal  Register 

notice  complements  the  pre-submission 
notice  on  "Census  2000  Dress 
Rehearsal"  that  was  published  in  the 
Federal  Register  on  Fridav,  May  23. 
1997  (Vol.  62,  No.  100,  pp.  28443- 
28444).  That  earlier  notice  was  intended 
to  solicit  public  comment  on  the 
proposed  dress  rehearsal  plan  and  the 
questions  to  be  included  on  the 
information  collection  instrument(s), 
except  the  questions  on  race  and 
Hispanic  origin,  as  these  questions  had 
not  been  sufficiently  developed  at  that 
time.  The  information  collection 
instrument(s)  referenced  in  the  May  23. 
1997  notice  included  the  following  note 
concerning  questions  5  and  6; 

These  questions  will  ask  for  information  on 
race  and  Hispanic  origin  and  possibly 
ancestry'.  These  specific  questions,  including 
the  order  in  which  they  are  asked,  will 
depend  partly  on  the  Office  of  Management 
and  Budget's  (OMB)  review  of  Directive  No. 
15,  "Race  and  Ethnic  Standards  for  Federal 
Statistics  and  Administrative  Reporting." 
The  OMB  plans  to  announce  any  revisions  to 
the  Directive  No.  15  in  October  1997. 

We  have  now  developed  proposed 
questions  on  race  and  Hispanic  origin 
and  are  soliciting  comment  on  these 
questions.  The  proposed  questions  on 
race,  Hispanic  origin,  and  ancestry  for 
the  Census  2000  Dress  Rehearsal  are 
consistent  with  the  recommendations  of 
the  Interagency  Committee  for  the 
Review  of  Racial  and  Ethnic  Standards 
to  OMB.  The  report  and 
recommendations  of  the  Committee 
were  published  for  public  comment  in 
the  Federal  Register  on  Wednesday, 
July  9,  1997  (Vol.  62.  No.  131,  pp. 
36874-36946). 

The  proposed  question  on  ancestry  is 
unchanged  from  that  shown  in  question 
10  in  the  information  collection 
instrument(s)  referenced  in  the  May  23, 
1997  Federal  Register  notice.  The 
proposed  questions  on  race  and 
Hispanic  origin  are  shown  for  the  first 
time  in  the  information  collection 
instrument(s)  referenced  in  this  Federal 
Register  notice. 

The  information  collection 
instrument(s)  to  be  used  in  the  Census 
2000  Dress  Rehearsal  will  be  submitted 
soon  for  OMB  review.  They  will  not 
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contain  tlie  questions  on  race  and 
Hispanic  origin  that  will  eventually  be 
included  on  the  instrument{s). 
Questions  on  race  and  Hispanic  origin 
(specifically,  questions  5  and  6)  will  be 
submitted  at  a  later  date  for  OMB 
review,  after  we  have  gathered  public 
comment  on  their  content. 

The  information  provided  below 
under  "Method  of  Collection"  and 
"Data"  is  identical  to  information 
provided  in  the  May  23.  1997  notice. 

n.  Method  of  Collection 

The  Census  2000  Dress  Rehearsal  wrill 
conduct  a  complete  census  in  the  three 
dress  rehearsal  sites.  In  areas  containing 
city  style  addresses,  we  will  mail  the 
following  independent  mailing  pieces: 
an  advance  letter,  an  original 
questionnaire  with  postage-paid  return 
envelope,  a  reminder  card,  and  a 
replacement  questionnaire  with  postage- 
paid  return  envelope.  In  areas 
containing  non-city  style  addresses, 
enumerators  will  deliver  a  quest iormaire 
to  each  household,  to  be  retiuned  in  a 
postage-paid  envelope.  Households  in 
these  areas  also  will  receive  an  advance 
letter  before  questionnaire  delivery  and 
a  reminder  card  following  questionnaire 
delivery.  In  all  areas  of  the  sites,  we  will 
visit  and  collect  information  from  a 
sample  of  households  that  did  not 
return  a  questionnaire  by  mail  or  report 
their  census  information  by  other 
means,  such  as  by  telephone.  We  will 
also  conduct  a  reinterview  of  a  small 
portion  of  respondents  during 
nonresponse  follow-up. 

m.  Data 

OMB  Number:  Not  available. 
Form  Numbers: 
Short  Form:  DX-1,DX-1(S) 
Long  Form:  DX-2,DX-2(S) 
Enumerator  Forms:  DX-1E.DX-2E 
Household  Follow-up:  DX-l(HF) 
Be  Counted  Forms:  DX-10,DX- 
10(S),DX-10(C),DX-10(M).DX- 
10(V).DX-10(T) 
Individual  Census  Questioimaires: 
DX-15A,  DX-15B.DX-20A,DX- 
20A(S),DX-20B,DX-20B(S) 
Military  Census  Report:  DX-21 
Letters/Cards/Notices:  DX-5(L)X)X- 
5(L)(S),DX-9.DX-1E(S)J)X- 
2E(S),DX-1F,DX-26,DX-28,DX-31 
Reinterview:  DX-806 
Type  of  Review:  Regular  Submission. 
Affected  Public:  Individuals  or 

Households. 
Estimated  Number  of  Respondents:- 
450,000  households  (approx.). 
(Short  Form:  83%  Long  Form:  17%) 
Reinterview:  3,000  households 
Estimated  Time  Per  Response: 
Short  Form:  10  minutes 
Long  Form:  38  minutes 


Reinterview:  5  minutes 
Estimated  Total  Annual  Burden  Hours: 
Short  Form:  62.250  hours 
Long  Form:  48.450  hours 
Reinterview:  250  hours 
Total:  110.950  hours 
Estimated  Total  Annual  Cost:  The  only 
cost  to  respondents  is  that  of  their 
time. 
Respondent's  Obligation:  Mandatory. 
Legal  Authority:  Title  13  U.S.C.  Sections 
141  and  193. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  14,  1997. 
Linda  Engehneier. 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[PR  Doc.  97-18865  Filed  7-16-97;  8:45  am] 
BtLLMQ  COOE  361IMI7-P 


DEPARTMEF4T  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Survey  of  Ocean  Freight  Revenues  and 
Expenses  of  United  States  Carriers— 
BE-30;  Survey  of  US  Airline 
Operators'  Foreign  Revenues  and 
Expenses — BE-37 

action:  Extension  of  collection; 
comments  requested. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 


DATES:  Written  comments  must  be 
submitted  on  or  before  September  15. 
1997. 

ADDRESSES:  Direct  ail  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue  NW,  Washington, 
DC  20230.  Phone  number:  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Michael  Mann,  Chief, 
Current  Account  Services  Branch,  Room 
8018,  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  phone:  (202) 
606-9573;  and  fax:  (202)  606-5314. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Bureau  of  Economic  Analysis  is 
responsible  for  the  computation  and 
publication  of  the  U.S.  balance  of 
payments  accounts.  The  information 
collected  in  these  surveys  are  an  integral 
part  of  the  "transportation"  portion  of 
the  U.S.  balance  of  payments  accounts. 
The  balance  of  payments  accounts, 
which  are  published  quarterly  in  the 
Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
The  accounts  provide  a  statistical 
summary  of  U.S.  international 
transactions.  They  are  used  by 
government  and  private  organizations 
for  national  and  international  policy 
formulation,  and  analytical  studies. 
Without  the  information  collected  in 
these  surveys,  an  integral  component  of 
the  transportation  account  would  be 
omitted.  No  other  Government  agency 
collects  comprehensive  quarterly  data 
on  U.S.  ocean  carriers'  freight  revenues 
and  expenses  or  U.S.  airline  operators' 
foreign  revenues  and  expenses. 

These  surveys  request  information 
from  U.S.  ocean  and  air  carriers  engaged 
in  the  international  transportation  of 
goods  and/or  passengers.  Information  is 
collected  on  a  quarterly  basis  from  U.S. 
ocean  and  air  carriers  with  total  aimual 
covered  revenues  and  total  annual 
covered  expenses,  each  over  $500,000. 
U.S.  ocean  and  air  carriers  with  total 
annual  covered  revenues  and  expenses 
below  $500,000  are  exempt  from 
reporting. 

n.  Method  of  Collection 

Mandatory  reports  are  received  from 
U.S.  ocean  and  air  carriers  who  provide 
data  regarding  their  revenues  and 
expenses  resulting  from  international 
transportation.  Submission  of  the 
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completed  report  form,  or  computer 
printouts  in  the  format  of  the  report 
form,  are  the  most  expedient  and 
economical  methods  of  reporting  the 
information. 

m.  DaU 

OMB  Number:  0608-001. 

Form  Number:  BE-30/BE-37. 

Type  of  Review:  Extension-regular 
submission. 

Affected  Public:  U.S.  ocean  and  air 
carriers. 

Estimated  Number  of  Respondents: 
{BE-30)40  /  (BE-37)20. 

Estimated  Time  Per  Response:  (BE- 
30)5  hours  /(BE-37)4  hours. 

Estimated  Total  Annual  Burden 
Hours:  (BE-30)800  /  (BE-37)320. 

Estimated  Total  Annual  Cost:  For  the 
siurey  of  U.S.  ocean  carriers,  the 
estimated  annual  cost  to  the  Federal 
Govenunent  is  $22,000  and  to  the 
public  $24,000.  For  the  survey  of  U.S. 
airline  operators,  the  estimated  annual 
cost  to  the  Federal  Government  is 
$18,000  and  to  the  public  $9,600.  The 
estimated  annual  cost  to  the  public  is 
based  on  an  estimated  total  annual 
burden  hoiu-s  and  an  estimated  hourly 
cost  of  $30. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  The  International 
Investment  and  Trade  in  Services  Act,  22 
U.S.C.  3101-3108. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  continued  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  (including 
hours  and  cost)  of  the  continued 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  submitted  in  response  to  this 
notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  14.  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer,  Office 
of  Management  and  Organization. 
[PR  Doc.  97-18866  Filed  7-16-97;  8:45  am] 
BJLUNG  COOE  3S10-EA-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Survey  of  Foreign  Ocean  Carriers' 
Expenses  in  tt>e  United  States— BE-29 

ACTION:  Proposed  collection;  comments 
requested. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  15, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier,  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue  NW,  Washington, 
DC  20230.  Phone  number:  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Michael  Mann,  Chief, 
Current  Account  Services  Branch,  Room 
8018,  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce. 
Washington,  DC  20230;  phone:  (202) 
606-9573;  and  fax:  (202)  606-5314. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract 

The  Bureau  of  Economic  Analysis  is 
responsible  for  the  computation  and 
publication  of  the  U.S.  balance  of 
payments  accounts.  The  information 
collected  in  this  survey  is  an  integral 
part  of  the  "transportation"  portion  of 
the  U.S.  balance  of  payments  accounts. 
The  balance  of  payments  accounts, 
which  are  published  quarterly  in  the 
Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
The  accounts  provide  a  statistical 
summary  of  U.S.  international 
transactions.  They  are  used  by 
government  and  private  organizations 
for  national  and  international  policy 
formulation,  and  analytical  studies. 
Without  the  information  collected  in 
this  survey,  an  integral  component  of 
the  transportation  account  would  be 
omitted.  No  other  Government  agency 
collects  comprehensive  annual  data  on 
foreign  ocean  carriers'  expenses  in  the 
United  States. 


The  survey  requests  information  from 
U.S.  agents  of  foreign  ocean  carriers. 
Information  is  collected  on  an  annual 
basis  from  U.S.  agents  that  handle  40  or 
more  port  calls  by  foreign  vessels  or 
have  annual  total  covered  expenses 
above  $250,000.  U.S.  agents  with  less 
than  40  port  calls  or  with  annual  total 
covered  expenses  below  $250,000  are 
exempt  frtjm  reporting. 

n.  Method  of  Collection 

Mandatory  reports  are  received  from 
U.S.  shipping  agents  who  provide  data 
regarding  the  expenses  of  foreign  ocean 
carriers'  in  the  United  States. 
Submission  of  the  completed  report 
form,  or  computer  printouts  in  the 
format  of  the  report  form,  are  the  most 
expedient  and  economical  methods  of 
reporting  the  information. 

m.  DaU 

OMB  Number:  0608-0012. 

Form  Number:  BE-29. 

Type  of  Review:  Extension-regular 
submission. 

Affected  Public:  U.S.  agents  of  foreign 
ocean  carriers. 

Estimated  Number  of  Respondents: 
155. 

Estimated  Time  Per  Response:  4 
hours. 

Estimated  Total  Annual  Burden 
Hours:  620  hours. 

Estimated  Total  Annual  Cost.  The 
estimated  annual  cost  to  the  Federal 
Government  is  $33,000.  The  estimated 
annual  cost  to  the  public  is  $18,600 
based  on  an  estimated  total  aimual 
burden  hours  and  an  estimated  hourly 
cost  of  $30. 

Respondent's  Obligation:  Mandatory 

L,egal  Authority:  The  International 
Investment  and  Trade  in  Services  Act,  22 
U.S.C.  3101-3108. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  continued  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  (including 
hours  and  cost)  of  the  continued 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
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they  also  will  become  a  matter  of  pubUc 
record. 

Dated  lulv  U,  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
[FR  Doc.  97-18867  Filed  7-16-97;  8:45  am] 

BILUNG  CODE  361(>-EA-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Survey  of  Foreign  Airline  Operalors' 
Revenues  and  Expenses  In  the  United 
States— BE-36 

action:  Proposed  collection;  comments 
requested. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  September  15, 
1997. 

ADDRESSES:  Direct  all  written  comments 
to  Linda  Engelmeier.  Departmental 
Forms  Clearance  Officer,  Department  of 
Commerce,  Room  5327,  14th  and 
Constitution  Avenue  NW,  Washington, 
DC  20230.  Phone  number:  (202)  482- 
3272. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Michael  Mann,  Chief, 
Current  Account  Services  Branch,  Room 
8018,  Bureau  of  Economic  Analysis, 
U.S.  Department  of  Commerce, 
Washington,  DC  20230;  phone:  (202) 
606-9573;  and  fax:  (202)  606-5314. 

SUPPLEMENTARY  INFORMATION: 

I.  .\bstract 

The  Bureau  of  Economic  Analysis  is 
responsible  for  the  computation  and 
publication  of  the  U.S.  balance  of 
payments  accounts.  The  information 
collected  in  this  survey  is  an  integral 
part  of  the  "transportation"  portion  of 
the  U.S.  balance  of  payments  accounts. 
The  balance  of  payments  accounts, 
which  are  published  quarterly  in  the 
Bureau's  monthly  publication,  the 
Survey  of  Current  Business,  are  one  of 
the  major  statistical  products  of  BEA. 
The  accounts  provide  a  statistical 
summary  of  U.S.  international 


transactions.  They  are  used  by 
government  and  private  organizations 
for  national  and  international  policy 
formulation,  and  analytical  studies. 
Without  the  infonnation  collected  in 
this  survey,  an  integral  component  of 
the  transportation  account  would  be 
omitted.  No  other  Government  agency 
collects  comprehensive  annual  data  on 
foreign  airline  operators'  revenues  and 
expenses  in  the  United  States. 

The  survey  requests  information  from 
foreign  air  carriers  operating  in  the 
United  States.  Information  is  collected 
on  an  annual  basis  from  foreign  air 
carriers  with  total  annual  covered 
revenues  and  total  annual  covered 
expenses  incurred  in  the  U.S.,  each  over 
$500,000.  Foreign  air  carriers  with  total 
annual  covered  revenues  and  expenses 
below  $500,000  are  exempt  from 
reporting. 

n.  Method  of  CoUectioii 

Mandatory  reports  are  received  from 
foreign  air  carriers  who  provide  data 
regarding  their  revenues  and  expenses 
in  the  United  States.  Submission  of  the 
completed  report  form,  or  computer 
printouts  in  the  format  of  the  report 
form,  are  the  most  expedient  and 
economical  methods  of  reporting  the 
information. 

IILData 

OMB  Number:  0608-0013. 

Form  Number:  BE-36. 

Type  of  Review:  Extension-regular 
submission. 

Affected  Public:  Foreign  air  carriers. 

Estimated  Number  of  Respondents: 
70. 

Estimated  Time  Per  Response:  5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  350  hours. 

Estimated  Total  Annual  Cost:  The 
estimated  annual  cost  to  the  Federal 
Government  is  $18,000.  The  estimated 
annual  cost  to  the  public  is  $10,500 
based  on  an  estimated  total  annual 
burden  hours  and  an  estimated  hourly 
cost  of  $30. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  The  International 
Investment  and  Trade  in  Services  Act.  22 
U.S.C.  3101-3108. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  continued  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  (including 
hours  and  cost)  of  the  continued 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 


of  the  infonnation  to  be  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  July  14,  1997. 
Linda  Engelmeier, 

Departmental  Forms  Clearance  Officer.  Office 
of  Management  and  Organization. 
(FR  Doc.  97-18868  Filed  7-16-97;  8:45  am] 

BILUNO  CODE  3S10-EA-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-42&-602] 

Brass  Sheet  and  Strip  From  Germany; 
Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Court  Decision 
and  Amended  Final  Results  of 
Administrative  Review. 

SUMMARY:  On  February  13, 1997,  the 
Court  of  International  Trade  (CIT) 
affirmed  the  Department  of  Commerce's 
(the  Department's)  final  remand  results 
affecting  final  assessment  rates  for  the 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany  for  the  period 
October  22,  1986  through  February  29, 
1988.  As  there  is  now  a  final  and 
conclusive  court  decision  in  this  action, 
we  are  amending  our  final  results  of 
review  and  we  will  subsequentiy 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  subject  to  this  review. 
EFFECTIVE  DATE:  February  23,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Dirstine  or  Richard  Rimlinger, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone 
(202)  482-4733. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  November  27,  1991.  the 
Department  published  in  the  Federal 
Register  (56  FR  60087)  the  final  results 
of  its  administrative  review  of  the 
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antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany  for  the  period 
August  22,  1986  through  February  29, 
1988.  amended  by  57  FR  276,  January  3, 
1992  [Bmss  1).  We  reviewed  imports  of 
Weiland-Werke  AG  and  its  wholly 
owned  subsidiaries,  Langenberg  Kupfer- 
und  Messingwerke  GmbH  KG  and 
Metallwerke  Schwarzwald  GmbH 
(collectively,  the  Wieland  Group). 
Subsequently,  a  domestic  producer, 
Hussey  Copper,  Ltd.,  challenged  the 
final  results.  In  the  course  of  the 
litigation,  the  CIT  issued  a  number  of 
orders  and  opinions  of  which  the 
following  have  resulted  in  changes  to 
the  antidumping  margins  initially 
calculated  in  Brass  1 .  Hussey  Copper 
Ltd.  et  al.  v.  United  States,  Consol.  Ct. 
No.  91-12-00919,  Slip  Op.  93-179 
dated  September  10.  1993,  SHp  Op.  94- 
81  dated  May  16,  1994,  and  Slip  Op. 
95-145  dated  August  11,  1995. 

Specifically,  the  CIT  ordered  the 
Department,  inter  alia.:  (1)  to  determine 
the  most  similju  home  market  (HM) 
merchandise  based  upon  physical 
characteristics  and  to  make  any 
adjustments,  including  those  for 
production  costs,  after  selection  of  the 
most  similar  HM  products;  (2)  to  match 
specific-alloy  United  States  sales  with 
specific-alloy  HM  sales;  (3)  to  match 
United  States  sales  with 
contemporaneous  HM  sales  involving 
the  same  alloy  and  correct  any  coding 
errors. 

On  February  13,  1997.  the  CIT 
affirmed  the  final  remand  results  of  the 
Department  for  the  above-cited  case 
(Slip  Op.  97-25)  and  ordered  this  case 
dismissed. 

No  party  appealed  this  decision  to  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit.  As  there  is  now  a  final  and 
conclusive  court  decision  in  this  action, 
we  are  amending  our  final  results  of 
review  in  this  matter  and  we  will 
subsequently  instruct  the  U.S.  Customs 
Service  to  liquidate  the  appropriate 
entries. 

Amendment  To  Final  Determination 

Pursuant  to  19  U.S.C.  1516a(e),  we  are 
now  amending  the  final  results  of 
administrative  review  of  the 
antidumping  duty  order  on  brass  sheet 
and  strip  from  Germany  for  the  period 
August  22.  1986  through  February  29, 
1988.  The  revised  weighted-average 
dumping  margin  for  the  Wieland  Group 
is  14.65  percent. 

Accordingly,  the  Department  will 
determine  and  the  Customs  Service  will 
assess  appropriate  antidiunping  duties 
on  entries  of  the  subject  merchandise 
made  by  firms  covered  by  this  review  of 
the  period  August  22,  1986  through 
February  29,  1988.  Individual 


differences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentage  listed  above.  The 
Department  will  issue  appraisement 
instructions  directiy  to  the  Customs 
Service. 

Dated:  July  10. 1997. 
Robert  S.  LaRuau. 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  97-18869  Filed  7-16-97;  8:45  am] 
BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-1 22-826,  A~428-622,  A-274-802,  and  A- 
307-813] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determinations: 
Steel  Wire  Rod  From  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Veriezuela 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  17,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Braier  (Canada  and  Trinidad 
and  Tobago),  at  (202)  482-3818;  Judith 
Wey  Rudman  (Germany),  at  (202)  482- 
0192;  or  David  J.  Goldberger 
(Venezuela),  at  (202)  482-4136,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.  Washington.  DC  20230. 
POSTPONEMENT  OF  PRELIMINARY 
DETERMINATIONS:  On  March  18,  1997.  the 
Department  of  Cotmnerce  (the 
Department)  initiated  antidumping  duty 
investigations  of  imports  of  steel  wire 
rod  from  Canada.  Germany.  Trinidad 
and  Tobago,  and  Venezuela  (62  FR 
13854,  March  24,  1997).  The  notice  of 
initiation  stated  that  unless  extended, 
we  would  issue  our  preliminary 
determinations  not  later  than  August  5, 
1997. 

On  July  3,  1997.  petitioners, 
Connecticut  Steel  Corp.,  Co-Steel 
Raritan.  GS  Industries,  Inc.,  Keystone 
Steel  &  Wire  Co.,  North  Star  Steel  Texas, 
Inc.,  and  Northwestern  Steel  &  Wire  Co., 
made  a  timely  request  for  a 
postponement  of  the  preliminary 
determinations  in  these  investigations  to 
190  days  after  initiation,  or  September 
24.  1997.  This  request  was  made 
pursuant  to  section  733(c)(1)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  19  CFR  353.15(c)  of  the 
Department's  regulations.  Petitioners 
requested  a  postponement  to  ensure  that 
the  Department  has  adequate  time  to 


analyze  the  responses  in  these  complex 
investigations.  Therefore,  for  the  reasons 
identified  by  the  petitioners  and  absent 
any  compelling  reasons  to  deny  the 
request,  the  Department  is  postponing 
the  date  of  the  preliminary 
determinations  in  these  investigations 
until  no  later  than  September  24.  1997. 
This  notice  is  published  pursuant  to 
section  733(c)(2)  of  the  Act,  and  19  CFR 
353.15(d). 

Dated:  )uly  11,  1997. 
Jefifrey  P.  Bialos. 

Principal  Deputy  Assistant  Secretary  for 

Import  Administration. 

[FR  Doc.  97-18870  Filed  7-16-47;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
interrutional  Trade  Administration 

[C-357-005] 

Cold-Rolled  CartK>n  Steel  Flat-Rolled 
Products  From  Argentina;  Preliminary 
Results  Of  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  administrative 

review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  order  on  cold-rolled 
carbon  steel  fiat-rolled  products  from 
Argentina.  For  information  on  the  net 
subsidy,  see  the  Preliminary  Results  of 
Review  section  of  this  notice.  If  the  final 
results  remain  the  same  as  these 
preliminary  results  of  administrative 
review,  we  will  instruct  the  U.S. 
Customs  Service  to  assess 
countervailing  duties  as  indicated  in  the 
Preliminary  Results  of  Review  section  of 
this  notice.  Interested  parties  are  invited 
to  comment  on  these  preliminary 
results. 

EFFECTIVE  DATE:  July  17.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Herring.  Office  of  CVD/AD 
Enforcement  VI.  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202) 482-2786. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  26.  1984.  the  Department 
published  in  the  Federal  Register  (49 
FR  18006)  the  countervailing  duty  order 
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on  cold-rolled  carbon  steel  flat-rolled 
products  from  Argentina.  On  May  6, 
1992,  the  Department  published  a  notice 
of  "Opportunity  to  Request  an 
AdministraUve  Review"  (57  FR  19412) 
of  this  countervailing  duty  order.  We 
received  a  timely  request  for  review 
from  U.S.  Steel  Group,  a  unit  of  USX 
Corporation. 

We  initiated  the  review,  covering  the 
period  January  1,  1991  through 
December  31,  1991,  on  June  18, 1992  (57 
FR  27212).  The  review  covers  two 
producers/exporters  of  the  subject 
merchandise,  Sociedad  Mixta 
Siderurgica  Argentina  (SOMISA)  and 
Propulsora  Siderurgica,  S.A.I.C. 
(Propulsora),  which  account  for  all 
exports  of  the  subject  merchandise  from 
Argentina,  and  20  programs. 

On  Sep^iBflaiber  17,  1993,  petitioners 
brought  time^  new  allegations  to  the 
Department  concerning  the  provision  of 
tax  concessions  and  preferential  natural 
gas  and  electricity  tariff  rates  to  steel 
producers.  Petitioners  cited  alleged  tax 
concessions  provided  to  the  steel 
industry  under  Paragraph  8  of  the  April 
11,  1991  Steel  Agreement  between  the 
Government  of  Argentina  (GOA)  and 
Argentine  steel  producers,  and 
preferential  natural  gas  and  electricity 
rates  provided  under  Paragraph  6  of  the 
Steel  Agreement.  On  November  15, 
1993,  the  Department  requested 
information  from  the  GOA  on  these 
alleged  subsidy  programs. 

On  January  1 ,  1995,  the  effective  date 
of  the  Uruguay  Round  Agreements  Act 
of  1994  (the  URAA),  certain 
countervailing  duty  orders  involving 
World  Trade  Organization  (WTO) 
signatories  which  had  been  issued 
without  an  injury  determination  by  the 
International  Trade  Commission  (ITC) 
became  entitled  to  an  ITC  injury 
determination  under  section  753  of  the 
URAA.  The  order  on  cold-rolled  carbon 
steel  flat-rolled  products  did  not  receive 
an  rrc  injury  investigation  and 
Argentina  was  a  member  of  the  WTO. 
On  May  26, 1995,  the  Department 
published  a  notice  allowing  domestic 
parties  cui  opportunity  to  seek  an  injury 
test  regarding  this  and  other 
countervailing  duty  orders.  See 
Countervailing  Duty  Order;  Opportunity 
to  Request  a  Section  753  Injury 
Investigation,  60  FR  27963.  For  this 
order  on  cold-rolled  carbon  steel  flat- 
rolled  products  from  Argentina,  no 
domestic  interested  parties  requested  an 
injury  investigation.  As  such,  the  ITC 
made  a  negative  injury  determination 
with  respect  to  this  order,  pursuant  to 
section  753(b)(4)  of  the  URAA.  Thus, 
the  Department  revoked  this 
countervailing  duty  order,  effective 
January  1,  1995,  pursuant  to  section 


753(b)(3)(B)  of  the  URAA.  See. 
Revocation  of  Countervailing  Duty 
Orders,  60  FR  40568  (August  9,  1995). 

The  Ceramica  Decision  by  the  Court  of 
Appeals  for  the  Federal  Circuit 

On  September  6,  1995,  the  Court  of 
Appeals  for  the  Federal  Circuit,  in  a 
case  involving  imports  of  Mexican 
ceramic  tile,  ruled  that,  absent  an  injury 
determination  by  the  ITC,  the 
Department  may  not  assess 
countervailing  duties  under  19  USC 
1303(a)(1)  (1988,  repealed  1994)  on 
entries  of  dutiable  merchandise  after 
April  23, 1985.  the  date  Mexico  became 
"a  country  under  the  Agreement." 
Ceramica  Regiomontana  S.A.  v.  U.S.,  64 
F.3d  1579  (Fed.  Cir.,  1995)  (Ceramica). 

Argentina  attained  the  status  of  "a 
country  under  the  Agreement"  on 
September  20,  1991.  Therefore,  in 
consideration  of  the  Ceramica  decision, 
the  Department,  on  April  2, 1996, 
initiated  changed  circumstances 
administrative  reviews  of  the 
countervailing  duty  orders  on  Leather, 
Wool,  Oil  Country  Tubular  Goods 
(OCTG),  and  Cold-Rolled  Carbon  Steel 
Flat-Rolled  Products  (Cold-Rolled  Steel) 
from  Argentina,  which  were  in  effect 
when  Argentina  became  a  country 
under  the  Agreement.  See  Initiation  of 
Changed  Circumstances  Countervailing 
Duty  Administrative  Reviews:  Leather 
from  Argentina.  Wool  bom  Argentina, 
Oil  Country  Tubular  Goods  from 
Argentina,  and  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina.  61 
FR  14553  (April  2. 1996).  These  reviews 
focused  on  the  legal  effect,  if  any,  of 
Argentina's  status  as  a  "country  under 
the  Agreement,"  and  whether  the 
Department  has  the  authority  to  assess 
countervailing  duties  on  these  orders. 
Because  we  had  ongoing  administrativR 
reviews  of  the  orders  on  OCTG  and 
Cold-Rolled  Steel  that  covered  review 
periods  on  or  after  September  20, 1991. 
we  also  had  to  determine  whether  the 
Department  had  the  authority  to  assess 
countervailing  duties  on  unliquidated 
entries  of  subject  merchandise  occurring 
on  or  after  September  20. 1991,  when 
Argentina  became  a  "country  under  the 
Agreement"  and  before  January  1, 1995, 
the  date  that  Argentina  became  a 
"Subsidies  Agreement  country"  within 
the  meaning  of  section  701(b)  of  the 
URAA. 

On  April  29, 1997.  the  Department 
determined  that  it  lacked  the  authority 
to  assess  countervailing  duties  on 
entries  of  OCTG  and  Cold-Rolled  Steel 
from  Argentina  made  on  or  after 
September  20, 1991  and  before  January 
1, 1995  (62  FR  24639;  May  6.  1997).  As 
a  result,  we  terminated  the  pending 
administrative  reviews  of  the 


countervailing  duty  order  on  OCTG 
covering  1992,  1993,  and  1994,  as  well 
as  the  pending  administrative  reviews  of 
the  countervailing  duty  order  on  Cold- 
Rolled  Steel  covering  1992  and  1993. 
However,  because  the  1991  review 
covers  a  period  before  Argentina  became 
a  "country  under  the  Agreement,"  we 
must  continue  the  1991  administrative 
review  to  determine  the  amount  of 
countervailing  duties  to  be  assessed  on 
entries  made  between  January  1,  1991 
and  September  19, 1991.  Entries  of 
subject  merchandise  made  on  or  after 
September  20,  1991  will  be  liquidated 
without  regard  to  countervailing  duties. 

Applicable  Statute 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act).  Unless 
otherwise  indicated,  all  citations  to  the 
statute  are  in  reference  to  the  provisions 
as  they  existed  on  December  31, 1994. 

Scope  of  the  Review 

Imports  covered  by  the  review  are 
shipments  of  Argentine  cold-rolled 
carbon  steel  flat-rolled  products, 
whether  or  not  corrugated  or  crimped; 
whether  or  not  painted  or  varnished  and 
whether  or  not  pickled;  not  cut,  not 
pressed,  and  not  stamped  to  non- 
rectangular  shape;  not  coated  or  plated 
with  metal;  over  12  inches  in  width  and 
under  0.1875  inches  in  thickness 
whether  or  not  in  coils;  as  currently 
provided  for  under  the  following  item 
numbers  of  the  Harmonized  Tariff 
Schedule  (HTS): 

7209.11.00,  7209.12.00,  7209.13.00, 
7209.14.00,  7209.21.00,  7209.22.00. 
7209.23.00,  7209.24.00,  7209.31.00, 
7209.32.00,  7209.33.00,  7209.34.00, 
7209.41.00,  7209.42.00.  7209.43.00. 
7209.44.00,  7209.90.00,  7210.70.00, 
7211.30.50,  7211.41.70,  7211.49.50. 
7211.90.00.  7212.40.50 
The  HTS  item  numbers  are  provided  for 
convenience  and  Customs  purposes. 
The  written  description  remains 
dispositive. 

Calculation  Methodology  for 
Assessment  and  Cash  Deposit  Purposes 

We  calculated  the  net  subsidy  on  a 
country-wide  basis  by  first  calculating 
the  subsidy  rate  for  each  company 
subject  to  the  administrative  review.  We 
then  weight-averaged  the  rates  received 
by  each  company  using  as  the  weight 
each  companies  share  of  total  Argentine 
exports  to  the  United  States  of  subject 
merchandise,  including  all  companies, 
even  those  with  de  minimis  and  zero 
rates.  We  then  summed  the  weight- 
averaged  rates  to  determine  the  subsidy 
rate  from  all  programs  benefitting 
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exports  of  subject  merchandise  to  the 
United  States. 

Since  the  country-wide  rate 
calculated  using  this  methodology  was 
above  de  minimis,  as  defined  by  19  CFR 
§  355.7  (1994),  we  proceeded  to  the  next 
step  and  examined  the  net  subsidy  rate 
calculated  for  each  company  to 
determine  whether  individual  company 
rates  differed  significantly  from  the 
weighted-average  country-wide  rate, 
pursuant  to  19  CFR  §  355'.22(d)(3). 
Propulsora  had  a  significantly  different 
net  subsidy  rate  during  the  review 
period  pursuant  to  19  CFR 
§  355.22(d)(3).  Therefore,  this  company 
is  treated  separately  for  assessment 
purposes.  All  other  companies  are 
assigned  the  country-wide  rate. 

Analysis  of  Programs 

I.  Programs  Conferring  Subsidies 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Rebate  of  Indirect  Taxes  (Reembolso/ 
Reintegro) 

The  Reembolso  program  provides  a 
cumulative  rebate  of  indirect  taxes  paid 
upon  export  and  is  calculated  as  a 
percentage  of  the  f.o.b.  invoice  price  of 
the  exported  merchandise.  The 
Department  will  find  that  the  entire 
amount  of  any  such  rebate  is 
countervailable  unless  the  following 
conditions  are  met;  (1)  The  program 
operates  for  the  purpose  of  rebating 
prior  stage  cumulative  indirect  taxes 
and/or  import  charges;  (2)  the 
government  accurately  ascertained  the 
level  of  the  rebate;  and  (3)  the 
government  reexamines  its  schedules 
periodically  to  reflect  the  amount  of 
actual  indirect  taxes  and/or  import 
charges  paid.  In  prior  investigations  and 
administrative  reviews  of  the  Argentine 
Reembolso  program,  the  Department 
determined  that  these  conditions  have 
been  met,  and,  as  such,  the  entire 
amount  of  the  rebate  has  not  been 
countervailed  (see,  e.g..  Cold  Rolled 
Carbon  Steel  Flat-rolled  Products  from 
Argentina,  Final  Results  of 
Countervailing  Duty  Administrative 
Review  (56  FR  28527;  June  21,  1991); 
Oil  Country  Tubular  Goods  from 
Argentina,  Final  Results  of 
Countervailing  Ehity  Administrative 
Review  (56  FR  64493;  December  10, 
1991). 

However,  once  a  rebate  program 
meets  this  threshold,  the  Department 
must  still  determine  in  each  case 
whether  there  is  an  overrebate;  that  is, 
the  Department  must  still  analyze 
whether  the  rebate  exceeds  the  total 
amount  of  indirect  taxes  and  import 
duties  borne  by  inputs  that  are 


physically  incorporated  into  the 
exported  product.  If  the  rebate  exceeds 
the  amount  of  allowable  indirect  taxes 
and  import  duties  on  physically 
incorporated  inputs,  the  Department 
will  find  a  countervailable  benefit  equal 
to  the  difference  between  the  Reembolso 
rebate  rate  and  the  allowable  rate 
determined  by  the  Department  (i.e..  the 
overrebate). 

To  determine  whether  there  was  an 
overrebate  during  the  review  period,  the 
Department  requested  the  GOA  to 
provide  information  on  any  changes  to 
the  Reembolso  program  for  cold-rolled 
steel.  According  to  the  information 
provided,  the  program  continued  to  be 
governed  by  Decree  1555/86,  which 
modified  the  Reembolso  program  and 
set  precise  guidelines  to  implement  the 
refund  of  indirect  taxes  and  import 
charges.  The  decree  established  three 
broad  rebate  levels  covering  all  products 
and  industry  sectors.  The  rates  for  levels 
I,  II  and  ni  were  10  percent,  12.5 
percent,  and  15  percent,  respectively. 
Based  on  the  GOA's  1986  calculation  of 
the  tax  incidence  in  the  cold-rolled 
carbon  steel  industry,  this  industry  was 
classified  in  level  I. 

In  April  1989,  the  GOA  suspended 
cash  payment  of  rebates  under  the 
Reembolso  program.  Pursuant  to  the 
Emergency  Economic  Law  dated 
September  25,  1989  (Law  23,697),  the 
suspension  of  cash  payments  was 
continued  for  an  additional  180  days. 
Rebates  accrued  during  the  suspension 
period  were  to  be  paid  in  export  credit 
bonds.  On  March  4,  1990,  the  entire 
program  was  suspended  for  90  days  by 
Decree  435/90.  Decree  1930/90 
suspended  payments  of  the  reembolso 
for  an  additional  12-month  period. 

Decree  612/91  dated  April  10,  1991, 
reinstated  cash  payments  of  the  indirect 
tax  rebates  and  import  charges  and 
reduced  the  rate  for  the  cold-rolled 
carbon  steel  industry  from  10  percent  to 
6.7  percent.  Therefore,  during  the 
period  of  review,  rebates  were 
suspended  frtjm  January  through  April 
10,  1991,  and  the  rebate  rate  was  6.7 
percent  from  April  1 1  through 
December  31,  1991. 

Using  the  information  provided  in  the 
questionnaire  response,  we  calculated 
the  allowable  tax  incidence  for  the 
subject  merchandise  based  on  an 
updated  study  which  SOMISA  provided 
to  the  GOA  in  1991.  We  found  that  the 
rebate  of  taxes  did  not  exceed  the  total 
amount  of  allowable  cumulative 
indirect  taxes  and/or  import  charges 
paid  on  physically  incorporated  inputs, 
and  prior  stage  indirect  taxes  levied  on 
the  exported  product  at  the  final  stage 
of  production.  Therefore,  we 
preliminarily  determine  that  there  was 


no  benefit  from  this  program  during  the 
review  period. 

2.  Equity  Infusions 

In  our  final  determination  in  the 
investigation  (see  Certain  Cold-Rolled 
Carbon  Steel  Flat-Rolled  Products  from 
Argentina;  Final  Affirmative 
Countervailing  Duty  Determination  and 
Countervailing  Duty  Order  (49  FR 
18006;  1984),  we  found  that  the  GOA 
provided  a  series  of  countervailable 
equity  infusions  to  SOMISA  under 
Decree  2887/78.  This  decree  authorized 
government  reimbursement  of  debt 
expenditure,  including  payment  of 
interest,  commissions  and  other  fees,  in 
exchange  for  equity  in  SOMISA. 
SOMISA  was  also  found  to  be 
unequityworthy  from  1978  through 
1983. 

In  our  Final  Results  for  the  1987 
review  (see  Certain  Cold-Rolled  Carbon 
Steel  Flat-Rolled  Products  from 
Argentina;  Final  Results  of 
Coimtervailing  Duty  Administrative 
Review  (56  FR  120;  June  21,  1991),  we 
found  that  the  Argentine  Treasury 
continued  to  provide  equity  infusions  to 
SOMISA  from  1984  through  1987 
pursuant  to  Decree  2887/78,  and  ^hat 
SOMISA  continued  to  be 
unequityworthy  throughout  this  period. 
No  new  information  or  evidence  of 
changed  circumstances  has  been 
submitted  in  this  proceeding  to  warrant 
reconsideration  of  this  determination. 

We  have  reviewed  SOMISA  s 
financial  statements  for  the  years  1988 
through  1990,  and  have  determined  that 
the  Ai^entine  Treasury  provided 
additional  equity  infusions  pursuant  to 
Decree  2887/78  through  1990.  In  order 
to  determine  whether  SOMISA  was 
equityworthy  during  this  period,  we 
applied  the  analysis  described  in  the 
General  Issues  Appendix  attached  to  the 
Final  Affirmative  Countervailing  Duty 
Determination:  Certain  Steel  Products 
From  Austria  (GL\)  (58  FR  37225;  July 
9,  1993).  The  results  of  this  analysis 
have  been  filed  on  the  official  record  of 
this  review.  See  Memorandum  to 
Barbara  E.  Tillman,  Director  Office  of 
CVD/AD  Enforcement  VI,  Regarding 
Certain  Cold-Rolled  Carbon  Steel  Flat- 
Rolled  Products  from  Argentina: 
Equityworthiness  of  Somisa  During 
1988.1989  and  1990  dated  April  4,  1997 
on  file  in  the  Central  Records  Unit, 
Room  B099  of  the  Main  Commerce 
Building.  Based  on  this  evaluation  of 
the  financial  statements,  SOMISA 
continued  to  be  unequityworthy 
throughout  this  period. 

We  have  determined  that  these  equity 
infusions  are  nonrecurring  benefits  and 
have  allocated  them  over  time.  See  GIA 
(58  FR  37226-27).  Also,  consistent  with 
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our  equity  methodology  as  stated  in  the 
GIA  at  58  FR  27239-44.  we  have  treated 
these  infusions  as  grants  in  order  to 
determine  the  subsidy  conferred  from 
these  infusions.  The  benefit  from  each 
of  the  equity  infusions  was  then 
calculated  using  the  declining  balance 
methodology  as  described  in  the  GIA  at 
58  FR  37227,  and  used  in  prior 
investigations  and  reviews. 

In  addition,  consistent  with  the  prior 
administrative  review  of  this  order,  we 
have  converted  the  equity  infusions  into 
U.S.  dollars  because  of  the  periods  of 
hyperinflation  in  Argentina  and  the 
changes  in  the  Argentine  currency 
during  this  time  period.  This 
methodology  has  also  been  used  in 
other  countries  where  hyperinflation 
and  changes  in  currency  were  an  issue. 
See,  e.g..  Final  Affirmative 
Countervailing  Duty  Determination: 
Certain  Steel  Products  from  Brazil,  58 
FR  37295  (July  9.  1993).  Because  we 
have  converted  the  equity  infusions  into 
dollars  to  account  for  hyperinflation  and 
changes  in  national  currency,  we  must 
use  a  long-term  discount  rate  in  dollars. 
For  our  discount  rates,  we  have  used  the 
interest  rates  for  long-term  U.S.  dollar 
lending  in  Argentina  for  private 
creditors  as  published  in  the  World 
Bank  Debt  Tables:  External  Debt  of 
Developing  Countries.  Long-term  U.S. 
dollar  rates  were  also  used  from  this 
World  Bank  source  in  Certain  Steel 
Products  from  Brazil. 

When  this  review  was  initiated  and 
until  recently,  our  allocation  periods 
were  determined  by  using  the  average 
useful  life  of  a  firm's  renewable  physical 
assets  as  set  forth  in  the  U.S.  Internal 
Revenue  Service's  1977  Class  Life  Asset 
Depreciation  Range  System.  Based  on 
this  IRS  table,  the  average  useful  life  of 
assets  in  the  steel  industry  is  15  years. 
However,  based  on  a  recent  decision  by 
the  Court  of  International  Trade,  we 
have  modified  our  policy  and  we  now 
base  the  allocation  period  on  company- 
specific  average  useful  life  of  assets 
(AUL).  See  British  Steel  et  aL  vs.  United 
States  et  al.  929  F.  Supp.  426,  (1996 
CIT).  Therefore,  we  provided  SOMISA 
an  opportunity  to  submit  its  company- 
specific  AUL.  SOMISA  stated  that  due 
to  the  difficulty  in  calculating  a 
company-specific  AUL  due  to  the 
periods  of  hyperinflation,  it  requested 
that  the  15  year  period  specified  in  the 
IRS  tables  be  used  as  the  allocation 
period.  In  light  of  the  periods  of 
hyperinflation,  we  find  that  it  would  be 
unduly  burdensome  to  require  the 
company  to  submit  actual  AUL  data. 
Therefore,  in  circumstances  such  as 
here  where  company-specific  AUL  is 
not  reasonably  available,  we  are  basing 
the  allocation  period  on  the  15  year 


AUL  listed  in  the  IRS  tax  tables  for  this 
administrative  review. 

Using  the  above-described 
methodology,  we  determined  the  benefit 
to  SOMISA  from  each  of  these  equity 
infusions  during  the  review  period.  We 
totaled  these  amounts  to  arrive  at  the 
total  benefit  received  by  SOMISA  from 
all  of  these  infusions  during  the  review 
period.  We  then  divided  this  amount  by 
total  sales  during  1991  to  calculate  a 
subsidy  of  1.54  f)ercent  ad  valorem  for 
the  review  period  for  all  companies 
except  Propulsora  which  had  a 
significantly  different  net  subsidy  rate 
for  the  review  period  pursuant  to  19 
CFR  355.22(d)(3).  The  program-specific 
rate  for  Propulsora  under  this  program 
is  0.00  percent. 

B.  New  Program  Preliminarily  Found  to 
Confer  Subsidies 

Regional  Tariff  2tones  for  Natural  Gas 

While  investigating  the  allegation  of 
preferential  natiu^l  gas  rates  to  the  steel 
industry,  we  discovered  that  companies 
located  in  different  regions  of  the 
country  paid  different  prices  for  natural 
gas.  During  the  period  of  review, 
Argentina  was  divided  into  nine  tariff 
zones  for  the  purposes  of  determining 
the  actual  price  of  natural  gas  paid  by 
the  consumer.  Within  each  zone,  a 
separate  coefficient  was  established  to 
reflect  the  costs  of  transportation  of 
natiu^  gas  within  the  country.  This 
coefficient  was  applied  against  the 
published  tariff  rates  to  determine  the 
actual  price  of  natural  gas  for  the 
consumer.  For  example,  in  Zone  I  which 
covers  Buenos  Aires  and  the 
surrounding  countryside,  the  coefficient 
was  100  percent.  Therefore,  a  consumer 
of  natural  gas  in  Zone  I  paid  100  percent 
of  the  published  tariff  rate  for  natiual 
gas,  while  in  Zone  DC,  the  coefficient 
was  45  percent;  therefore,  a  consumer 
located  in  Zone  IX  paid  45  percent  of 
the  published  tariff  rate. 

As  noted  above,  these  zones  were 
established  to  take  into  account  the 
costs  of  transportation  of  natural  gas 
within  the  country.  Thus,  zones  located 
further  from  the  natural  gas  fields  would 
have  a  higher  coefficient  and,  therefore, 
would  have  paid  a  higher  price  for 
natural  gas  than  those  located  closer  to 
the  natural  gas  fields.  Propulsora  was 
located  in  2^ne  I,  therefore,  it  paid  100 
percent  of  the  published  tariff  rate, 
while  SOMISA  was  located  in  Zone  II 
and  paid  95  percent  of  the  published 
tariff  rate. 

These  tariff  zones  were  established 
during  1981  and  1982  and  were  based 
upon  a  study  conducted  by  Gas  del 
Estado  (GdE),  the  state-owned  utility 
company.  There  was  no  follow-up  to  the 


original  study  and  the  zones  have 
remained  consistent  since  that  time 
except  for  some  slight  modifications  in    - 
two  of  the  zones.  We  verified  this 
program  during  our  concurrent  1991 
administrative  review  of  OCTG,  which 
covered  the  same  allegations  of 
preferential  pricing  of  natural  gas  to  the 
steel  industry.  During  verification,  we 
requested  to  review  the  original  study 
which  led  to  the  creation  of  the  zones 
and  the  coefficients.  We  were  informed 
by  GdE  officials  that  because  of  the  age 
of  the  study  and  the  fact  that  it 
contained  only  historical  data,  the  study 
was  no  longer  available.  (See  the  report 
of  the  Verification  of  the  Government  of 
Argentina's  Response  in  the  1991 
Administrative  Review  of  Oil  Country 
Tubular  Goods  from  Argentina  (public 
version),  which  has  been  put  in  the 
public  file  for  the  instant  review,  and 
can  be  foimd  in  the  Central  Records 
Unit,  Room  B099  of  the  Main  Commerce 
Building.) 

Under  longstanding  Department 
practice,  programs  which  provide 
subsidies  on  a  regional  basis  are 
countervailable.  See,  e.g.,  Final 
Affirmative  Countervailing  Duty 
Determination:  Fresh  and  Chilled 
Atlantic  Salmon  from  Norway,  56  FR 
7678  (February  25,  1991)  and  Final 
Affirmative  Countervailing  Duty 
Determination;  Certain  Fresh  Atlantic 
Groundfish  from  Canada,  51  FR  10041 
(March  24,  1986).  Because  the  original 
study  establishing  the  tariff  zones  in 
Argentina  was  done  10  years  prior  to 
our  period  of  review,  was  never 
subsequently  up-dated,  and  because  the 
GOA  could  not  document  the  criteria 
used  to  establish  these  tariff  zones,  we 
preliminarily  determine  that  the  lower 
rates  charged  in  zones  other  than  Zone 
I  constitute  regional  subsidies. 

Because  Propulsora  was  located  in 
Zone  I  and  paid  the  full  100  percent  of 
the  published  rate,  we  find  that  it  did 
not  benefit  from  this  program.  SOMISA 
was  located  in  Zone  ft  and  paid  only  95 
percent  of  the  established  tariff  rate  for 
natural  gas,  therefore,  we  preliminarily 
determine  that  it  received  a 
countervailable  benefit  under  this 
program.  To  determine  the  amoimt  of 
the  benefit  received  by  SOMISA  during 
this  review  period,  we  calculated  the 
amount  the  company  would  have  paid 
during  1991  for  natural  gas  if  it  were 
required  to  pay  the  full  100  percent  of 
the  published  natural  gas  tariff  rates.  We 
then  deducted  from  this  amount  the 
amount  for  natural  gas  that  it  actually 
did  pay  during  1991.  We  then  divided 
the  difference  by  total  sales  in  1991,  and 
calculated  a  subsidy  of  0.30  percent  ad 
valorem  for  the  review  period  for  all 
companies,  except  Propulsora  which 
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had  a  significantly  different  net  subsidy 
rate  for  the  review  period  pursuant  to  19 
CFR  355.22(d)(3).  The  program-specific 
rate  for  Propulsora  under  this  program 
is  0.00  percent. 

n.  Program  Preliminarily  Found  Not  to 
Confer  Subsidies 

Preferential  Natural  Gas  Tariffs  Under 
Resolution  192/91 

At  the  end  of  1990,  Argentina  was 
emerging  from  an  extended  period  of 
hyperinflation.  The  GOA  believed  that 
deregulating  and  privatizing  the  large, 
state-owned  utility  companies  would 
lead  to  price  stability  by  introducing 
competition  in  the  market.  The 
beginning  of  this  deregulation  can  be 
found  with  the  passage  of  Decree  633. 
Also,  within  this  context,  the  GOA 
entered  into  sectoral  agreements  with 
Argentine  industries  in  order  to  secure 
conmiitments  from  industries  that  they 
would  hold  down  prices  charged  to 
their  customers  in  order  to  stabilize  the 
inflation  rate  within  the  economy.  In 
exchange  for  this  commitment,  the  GOA 
committed  itself  to  broad  based 
economic  reforms,  including  the 
maintenance  of  stable  energy  prices. 

In  early  1991,  the  GOA  hBgan  the  first 
steps  toward  deregulating  the  natural 
gas  market  in  Argentina.  Up  until  April 
1991.  the  GOA  set  and  regulated  the 
tariff  rates  for  natural  gas  in  the  country. 
Prices  for  natural  gas  could  not  deviate 
from  those  prices  set  by  the  Economy 
Minister.  In  April  1991,  with  the 
enactment  of  Decree  633,  two  separate 
markets  for  natural  gas  were  created. 
The  first  market  was  the  wholesale 
market  which  covered  transactions 
between  producers  and  distributors  as 
well  as  between  producers  and  large 
users  of  natural  gas.  The  other  market 
created  by  Decree  633  was  the  retail 
market  which  covered  sales  to 
residential  and  other  commercial 
consumers.  Under  Decree  633, 
companies  in  the  wholesale  market 
were  permitted  to  engage  in  negotiations 
and  to  enter  into  individual  contracts 
for  natural  gas. 

In  April  1991,  while  the  GOA  was 
deregulating  the  prices  of  natural  gas  in 
the  wholesale  market,  the  GOA  also 
began  to  reduce  the  tariff  rates  for 
natural  gas  in  the  retail  market  with  the. 
passage  of  Resolution  192/91. 
Resolution  192/91  established  new  tariff 
rates  which  were  approximately  20 
percent  lower  than  the  prior  published 
rates  in  Resolution  29/91.  The  rates 
established  under  Resolution  192/91 
were  effective  from  April  1,  1991 
through  December  31,  1992.  We  were 
informed  by  the  GOA  during  the 
verification  of  the  concuirrent  1991 


administrative  review  of  OCTG,  that  not 
all  companies  in  Argentina  received  the 
reduced  rates  under  Resolution  192/91. 
(See  the  report  of  the  Verification  of  the 
Government  of  Argentina's  Response  in 
the  1991  Administrative  Review  of  Oil 
Country  Tubular  Goods  from  Argentina 
(Public  Version),  which  has  been  put  in 
the  public  file  for  the  instant  review, 
and  can  be  found  in  the  Central  Records 
Unit.  Room  B099  of  the  Main  Commerce 
Building.)  The  tariff  rates  for  natural  gas 
in  Argentina  were  announced  in 
resolutions  published  by  the  Economy 
Minister.  In  order  to  qualify  for  the 
reduced  rates,  certain  companies  had  to 
provide  documentation  to  the 
government  that  they  voluntarily 
avoided  price  increases  and  thus 
contributed  to  the  avoidance  of  inflation 
and  currency  devaluation  in  the 
country.  These  companies  were  listed  in 
Resolution  71/91. 

By  April  of  1991,  companies  in 
Argentina  could  seek  to  obtain  reduced 
natiural  gas  prices  by  two  means.  If  the 
company  qualified  as  a  large  consumer 
of  natural  gas,  it  could  seek  to  negotiate 
its  own  rate  with  the  utility  company, 
or  it  could  seek  to  qualify  for  the 
reduced  rates  which  were  published  in 
Resolution  192/91.  Neither  SOMISA  nor 
Propulsora  negotiated  individual 
contracts  for  natural  gas  during  the 
period.  In  addition,  SOMISA  did  not 
qualify  for  the  reduced  tariff  rates 
published  under  Resolution  192/91,  and 
it  continued  to  pay  the  higher  tariff  rates 
established  under  Resolution  29/91  for 
the  rest  of  1991.  Propulsora  did  qualify 
for  the  reduced  rates  under  Resolution 
192/91  and  it  paid  the  reduced  tariffs 
from  April  1991  through  December  31, 
1991.  Therefore,  we  must  determine 
whether  the  reduced  tariffs  under 
Resolution  192/91  provided  Propulsora 
with  a  countervailable  benefit. 

On  March  27,  1991,  the  Ministry  of 
Economy  published  Resolution  192/91, 
which  set  the  new  tariff  rates  for  natural 
gas.  These  new  rates  became  effective 
on  April  1,  1991.  These  revised  rates 
under  Resolution  192/91  applied  to  both 
home  and  non-home  consiunption  of 
natural  gas.  Under  Section  4  of 
Resolution  192/91.  the  tariff  rate  listed 
in  Annex  V  applied  to  businesses, 
official  agencies,  and  industries. 
However,  Section  17  of  Resolution  192/ 
91  stated  that  in  order  to  be  entitled  to 
the  tariff  rates  listed  in  the  resolution, 
corporations  listed  in  Resolution  71/91 
had  to  submit  evidence  that  they  met 
the  obligations  listed  in  Resolution  71/ 
91.  Companies  listed  in  Resolution  71/ 
91  had  to  get  a  certification  in  order  to 
qualify  for  the  tariff  rates  published  in 
Resolution  192/91.  A  certification  meant 
that  the  company  was  assisting  in 


maintaining  price  stability  in  the 
coiuitry  by  holding  down  prices. 
Companies  not  listed  in  Resolution  71/ 
91  automatically  qualified  for  the 
revised  tariff  rates  published  in 
Resolution  192/91. 

Resolution  71/91  was  published  by 
the  Ministry  of  Economy  on  February 
22, 1991.  In  the  period  leading  up  to  the 
publication  of  Resolution  71/91.  there 
was  high  wholesale  and  retail  inflation 
in  Argentina.  According  to  the  GOA,  it 
was,  therefore,  necessary  to  implement 
a  policy  for  the  domestic  market  to 
assist  in  price  stabilization  to  deal  with 
the  self-perpetuating  hedging  based  on 
the  future  expectation  of  inflation.  In 
this  envfroiunent,  companies  would 
raise  prices  in  expectation  of  the  next 
month's  inflation.  Resolution  71/91  was 
published  in  order  to  dampen  this  price 
escalation. 

The  list  of  companies  published  in 
Resolution  71/91  was  compiled  using 
three  sources:  (1)  Large  taxpayers  as 
determined  by  the  Direccion  General 
Impositiva,  the  Argentine  tax  collection 
agency;  (2)  price  setting  enterprises  as 
determined  by  the  Commerce  Secretary; 
and  (3)  companies  known  by  the  Banco 
Nacional  de  la  Republica  /^entina  to 
have  a  significant  amount  of 
indebtedness.  There  were  a  total  of 
1,566  companies  listed  in  Resolution 
71/91.  Companies  named  in  this  list  had 
to  provide  the  GOA  with  information 
that  they  "voluntarily  avoided  price 
increases"  during  the  months  of 
February  and  March  1991,  thereby 
contributing  to  the  avoidance  of  price 
inflation  and  currency  devaluation. 

If  companies  listed  in  Resolution  71/ 
91  demonstrated  to  the  govenunent  that 
they  "voluntarily  avoided  price 
increases,"  they  were  provided  with  a 
certificate  from  the  Ministry  of  Economy 
which  could  be  presented  to  GdE.  With 
the  presentation  of  this  certificate,  GdE 
would  then  allow  the  company  to  use 
the  reduced  tariff  rates  for  natural  gas 
published  in  Resolution  192/91. 

Propulsora  was  listed  in  Resolution 
71/91  and  had  to  provide  evidence 
demonstrating  that  it  "voluntarily 
avoided  price  increases."  Based  on  the 
information  it  provided  to  the 
government,  it  was  provided  with  a 
certification  which  made  it  eligible  for 
the  reduced  tariff  rates  under  Resolution 
192/91.  Effective  April  1,  1991, 
Propulsora 's  natural  gas  tariff  rates  were 
based  on  those  set  in  Resolution  192/91. 
SOMISA  did  not  receive  a  certification 
and,  therefore,  was  not  eligible  for  the 
reduced  tariff  rates.  It  continued  to  pay 
the  higher  tariff  rates  from  the  previous 
tariff  schedule  under  Resolution  29/91. 
In  order  to  determine  whether  the  tariff 
rates  announced  in  Resolution  192/91 
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provided  a  countervailable  benefit  to 
Propulsora,  we  must  first  determine 
whether  the  rates  provided  in  that 
resolution  are  limited  to  a  specific 
enterprise  or  industry,  or  to  a  group  of 
enterprises  or  industries  as  required 
under  section  771(5)  of  the  Act. 

Under  Resolution  192/91.  all 
companies  and  businesses  are 
automatically  eligible  for  tariff  rates  set 
forth  in  this  Resolution  unless  the 
company  or  business  is  listed  in 
Resolution  71/91.  Companies  listed  in 
Resolution  71/91  had  to  be  certified  by 
the  government  to  qualify  for  the 
reduced  tariffs  in  Resolution  192/91. 
Eighty-five  percent  of  the  companies 
that  applied  for  certification  for  the 
tariffs  in  Resolution  192/91  (462 
companies)  were  approved  for  the 
reduced  natural  gas  rates.  In  deciding 
whether  to  approve  an  application,  the 
GOA  uniformly  applied  the  criteria 
specified  in  Resolution  71/91  to  each 
applicant. 

All  companies  and  businesses  in 
Argentina  that  were  not  listed  in 
Resolution  71/91,  and  462  companies 
and  businesses  listed  in  Resolution  71/ 
91  which  received  certifications  paid 
the  Resolution  192/91  tariff  rate  for 
natural  gas.  These  companies  and 
businesses  represent  virtually  all 
industries  in  Argentina.  Therefore,  we 
preliminarily  determine  that  the 
published  tariff  rates  listed  in 
Resolution  192/91  are  not  limited,  by 
law,  or  in  fact,  to  an  enterprise  or 
industry  or  to  a  group  of  enterprises  or 
industries  as  required  under  section 
771(5)  of  the  Act.  As  such,  we 
preliminarily  determine  the  rates  under 
Resolution  192/91  to  be  non- 
countervailable. 

m.  Programs  Preliminarily  Found  Not 
To  Be  Used 

We  examined  the  following  programs 
and  preliminarily  find  that  the 
producers  and/or  exporters  of  the 
subject  merchandise  did  not  apply  for  or 
receive  benefits  under  these  programs 
during  the  period  of  review: 

•  Preferential  Electricity  Tariff  Rates 

Until  April  1991,  the  tariff  rates  for 
electricity  were  set  by  the  government. 
On  April  17,  1991,  the  GOA  published 
Decree  634/91,  which  provided  for  the 
deregulation  of  the  electricity  industry 
in  Argentina.  This  decree  created  two 
market  levels  for  electricity  in 
Argentina,  the  wholesale  market  and  the 
retail  market.  The  wholesale  market  was 
comprised  of  the  producers,  generators, 
and  distributors  of  electricity  as  well  as 
the  large  individual  consumers  of 
electricity.  Under  Decree  634,  the 
producers  and  generators  would  sell 


electricity  through  a  central  dispatch 
agency.  The  distributors  would  then 
purchase  the  electricity  from  this  central 
dispatch  agency  for  delivery  to  the 
individual  consumer.  In  order  to 
encourage  competition  within  the 
wholesale  market,  a  large  individual 
consumer  could  negotiate  a  contract 
with  any  utility  company  within  the 
country.  Although  large  consumers 
could  negotiate  contracts  for  electricity 
in  the  wholesale  market,  the  tariff  rates 
charged  to  individual  consumers  in  the 
retail  market  were  still  set  by  the 
government 

During  the  review  period,  both 
SOMISA  and  Propulsora  continued  to 
purchase  electricity  at  the  published 
tariff  rates  for  businesses  and  companies 
in  Argentina,  and  they  did  not  negotiate 
individual  contracts  with  utility 
companies.  Therefore,  we  preliminarily 
determine  that  this  program  was  not 
used  during  the  period  of  review  and 
need  not  reach  the  issue  of  whether  the 
program  is  otherwise  countervailable. 

•  Privatization  Assistance  Under  Law 
23696  and  Decree  1 144/92 

In  1989,  the  GOA  embarked  upon  a 
reform  program  designed  to  restructure 
the  economy,  stabilize  the  currency, 
refinance  the  public  debt  and  reduce  the 
public  sector.  A  central  element  of  this 
program  was  the  privatization  of  large 
public  enterprises.  The  general 
privatization  law.  Chapter  11  of  Law 
23696.  published  on  August  17. 1989. 
established  procedures  for  the  transfer 
of  state  assets  to  the  private  sector. 
Among  other  provisions,  it  provides  that 
the  Executive  Branch  may  (1)  decide 
which  assets  will  be  privatized;  (2) 
reorganize  going  concerns  and  transfer 
assets  and  liabilities  from  those 
concerns  prior  to  privatization;  and  (3) 
assume  the  debt  of  public  enterprises 
undergoing  privatization. 

Law  23696  requires  that  before  an 
entity  may  be  privatized,  the  Executive 
Branch  must  declare  it  subject  to 
privatization  and  an  Act  of  Congress 
must  be  promulgated.  SOKQSA  was  one 
of  twenty-six  companies  under  the  aegis 
of  the  Ministry  of  Defense  that  were 
declared  subject  to  privatization  on  July 
23, 1990.  Congress  ratified  that 
declaration  in  Act  24045  on  December 
31,  1991.  As  stated  above.  Law  23696 
allows  the  GOA  to  reorganize  state- 
owned  companies  which  are  to  be 
privatized  and  to  also  assume  the  debt 
of  state-owned  companies  undergoing 
privatization.  Although  SOMISA  was 
not  privatized  until  November  1992,  we 
must  examine  whether  SOMISA 
received  any  countervailable  benefits 
under  this  GOA  program  during  1991, 
our  period  of  review.  Propulsora  is  a 


privately-held  company  and.  therefore, 
did  not  fall  under  the  piu^iew  of  Law 
23696. 

In  order  to  qualify  for  the  treatment  of 
debt  specified  under  Law  23696,  a 
company  must  be  partially  or  wholly- 
owned  by  the  government,  and  be  the 
subject  of  either  privatization  or 
liquidation.  Under  Law  23696.  any  type 
of  liability,  whether  derived  from  labor 
or  social  security  obligations,  customs 
duties,  lawsuits,  contract  disputes,  fines 
or  penalties,  or  liabilities  that  arose  from 
the  normal  functioning  of  busine«s 
could  be  assumed  directly  by  the 
government.  Under  Law  23696, 
SOMISA's  public  sector  debt  acquired 
before  April  1,  1991,  was  eligible  for 
consolidation  and  assumption  by  the 
GOA.  Although  the  debt  acquired  by 
SOMISA  before  April  1,  1991  was 
covered  under  Law  23696,  the  actual 
assumption  of  SOMISA's  debt  by  the 
government  was  not  authorized  until 
1992,  under  Decree  1144/92.  Decree 
1144/92,  which  was  enacted  July  15, 
1992.  also  (1)  canceled  all  of  SOMISA's 
debt  acquired  from  April  1,  1991  until 
January  1.  1992;  (2)  exempted  SOMISA 
from  the  stamp  tax  and  from  other  taxes 
which  are  imposed  on  the  transfer  of 
assets  and  land:  and  (3)  stated  that  the 
GOA  would  assume  SOMISA's  labor- 
related  obligations  incurred  prior  to  its 
privatization. 

Decree  1144/92,  which  authorized 
SOMISA's  debt  consolidation  and 
assumption  was  not  enacted  until  after 
the  period  of  review  and  there  was  no 
debt  assumption  or  forgiveness  during 
the  period  of  review.  Therefore,  we 
preliminarily  determine  that  SOMISA 
did  not  receive  any  benefits  during  the 
period  of  review  fitDm  the  debt 
consolidation  and  assumption  under 
Law  23696,  nor  did  it  receive  benefits 
under  Decree  1144/92  during  the  period 
of  review. 

The  following  programs  also  were  not 
used  during  the  review  period: 

•  Medium-  and  Long-Term  Loans. 

•  Capital  Grants. 

•  Income  and  Capital  Tax 
Exemptions. 

•  Government  Trade  Promotion 
Programs. 

•  Exemption  from  Stamp  Taxes 
Under  Decree  186/74. 

•  Incentives  for  Trade  (Stamp  Tax 
Exemption  Under  Decree  716). 

•  Incentive  for  Export. 

•  Export  Financing  Under  OPRACl. 
Circular  RF-21. 

•  Pre-Financing  of  Exports  Under 
Circular  RF-153. 

•  Loan  Guarantees. 

•  Post-Export  Financing  Under 
OPRAC  1-9. 

•  E>ebt  Forgiveness. 
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•  Tax  Deduction  Under  Decree  173/ 
85. 

IV.  Program  Preliminarily  Found  Not  to 
Exist 

1 .  Tax  Concessions  for  the  Steel 
Industry 

Petitioners  alleged  that,  under 
Paragraph  8  of  the  April  11, 1991  Steel 
Agreement  between  the  GOA  and 
A^entine  steel  producers,  the  GOA 
provides  the  steel  industry  with  tax 
concessions.  According  to  the  response 
of  the  GOA,  Paragraph  8  of  the  Steel 
Agreement  does  not  provide  tax 
concessions  to  the  steel  industry  but 
merely  states  that  the  industry's 
Reembolso  level  will  be  studied  taking 
into  account  the  tax  incidence  of  steel 
producers.  For  information  on  the 
Reembolso/Reintegro  program,  see  the 
section  "Rebate  of  Indirect  Taxes." 
above.  Therefore,  we  preliminarily 
determine  that  there  were  no  new  tax 
concessions  provided  to  the  steel 
industry  under  the  Steel  Agreement. 

Preliininary  Results  of  Review 

For  the  period  January  1, 1991 
through  December  31. 1991.  we 
preliminarily  determine  the  net  subsidy 
to  be  0.00  percent  ad  valorem  for 
Propulsora  and  1.84  percent  ad  valorem 
for  all  other  companies. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  the  following  countervailing 
duties: 


Manufacturer/exporlef 

Rate 
(percent) 

Propulsora 

All  Other  Companies  

0.00 
1.84 

The  Department  also  intends  to 
instruct  the  U.S.  Customs  Service  to 
assess  these  countervailing  duties  on 
entries  of  the  subject  merchandise 
covered  by  this  administrative  review 
for  the  period  January  1,  1991  through 
September  19,  1991,  and  to  liquidate  all 
entries  made  on  or  after  September  20, 
1991.  without  regard  to  countervailing 
duties.  This  countervailing  duty  order 
was  revoked  effective  January  1, 1995. 
As  such,  no  further  instructions  will  be 
sent  to  Customs  regarding  cash  deposits. 

Parties  to  the  proceeding  may  request 
disclosiu^  of  the  calculation 
methodology  and  interested  parties  may 
request  a  hearing  no  later  than  10  days 
after  the  date  of  publication  of  this 
notice.  Interested  parties  may  submit 
written  €Lrguments  in  case  briefs  on 
these  preliminary  results  within  30  days 
of  the  date  of  publication.  Rebuttal 


briefs,  limited  to  arguments  raised  in 
case  briefs,  may  be  submitted  seven 
days  after  the  time  limit  for  filing  the 
case  brief.  Parties  who  submit  argument 
in  this  proceeding  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Any  hearing, 
if  requested,  will  be  held  seven  days 
after  the  scheduled  date  for  submission 
of  rebuttal  briefs.  Copies  of  case  briefs 
and  rebuttal  briefs  must  be  served  on 
interested  parties  in  accordance  with  19 
CFR  355.38(e). 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under 
section  355.38(c).  are  due. 

The  Department  will  publish  the  final 
results  of  this  administrative  review 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  355.22. 

Dated:  July  10,  1997. 
Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[PR  Doc.  97-18871  Filed  7-16-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  062597B] 

Taking  and  Importing  of  Marine 
Mammals;  Offshore  Seismic  Activities 
in  the  Beaufort  Sea 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (EHA)  to  take 
small  numbers  of  bowhead  whales  and 
other  marine  mammals  by  harassment 
incidental  to  conducting  seismic 
surveys  in  the  Western  Beaufort  Sea  in 
state  and  federal  waters  has  been  issued 
to  BP  Exploration  (Alaska)  (BPXA). 


EFFECTIVE  DATE:  This  authorization  is 
effective  from  July  11,  1997,  until 
November  1,  1997.  unless  extended. 
ADDRESSES:  The  application, 
authorization,  monitoring  plan,  and 
1996  environmental  assessment  (EA)  are 
available  by  writing  to  the  Chief.  Marine 
Mammal  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East-West 
Highway.  Silver  Spring,  MD  20910- 
3225 ,  or  by  telephoning  one  of  the 
contacts  listed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Keimeth  R.  Hollingshead.  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055,  Brad  Smith,  Western  Alaska  Field 
Office,  NMFS,  (907)  271-5006. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  directs 
the  Secretary  of  Commerce  (Secretary) 
to  allow,  upon  request,  the  incidental, 
but  not  intentional,  taking  of  marine 
mammals  by  U.S.  citizens  who  engage 
in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  may  be  granted  if  NMFS 
finds  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s).  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  the  permissible  methods  of  taking 
and  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

On  April  10,  1996  (61  FR  15884), 
NMFS  published  an  interim  rule 
establishing,  among  other  things, 
procedures  for  issuing  incidental 
harassment  authorizations  under  section 
101(a)(5)(D)  of  the  MMPA  in  Arctic 
waters.  For  additional  information  on 
the  procedures  to  be  followed  for  this 
authorization,  please  refer  to  that 
document. 

Summary  of  Request 

On  March  5,  1997,  NMFS  received  an 
application  frx)m  BPXA.  900  East 
Benson  Boulevard,  Anchorage,  AK 
99519,  requesting  a  1-year  renewal  of 
their  authorization  for  the  harassment  of 
small  numbers  of  several  species  of 
marine  mammals  incidental  to 
conducting  seismic  surveys  during  the 
open  water  season  in  the  Western 
Beaufort  Sea  between  approximately 
145°  30'W  and  150°  30'W,  in  U.S. 
waters.  Weather  permitting,  the  siuvey 
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is  expected  to  take  place  between 
approximately  July  1  and  October  20, 
1997.  A  detailed  description  of  the  work 
planned  is  contained  in  the  application 
(BPXA  1997)  and  is  available  upon 
request  (see  ADDRESSES). 

Conunents  and  Responses 

A  notice  of  receipt  of  the  application 
and  proposed  authorization  was 
published  on  April  22,  1997  (62  FR 
19553),  and  a  30-day  public  comment 
period  was  provided  on  the  application 
and  proposed  authorization.  During  the 
comment  period,  comments  received 
were  from  the  Marine  Mammal 
Commission  (MMC),  LGL  Limited  on 
behalf  of  BPXA,  the  Alaska  Eskimo 
Whaling  Commission  (AEWC)  and 
Greenpeace  Alaska  (Greenpeace).  Some 
of  LGL's  comments  pertained  to  minor 
corrections  to  the  proposed  , 

authorization  notice  and  are  not 
discussed  below,  others  are  discussed. 
Information  on  the  activity  and 
authorization  request  that  are  not 
subject  to  reviewer  comments  can  be 
found  in  the  proposed  authorization 
notice  and  is  not  repeated  here. 

General  concerns 

Comment  1 :  LGL  requested 
clarification  that  the  proposed  seismic 
area  extends  east  and  west  of  the 
Northstar  Unit  proper. 

Response:  NMFS  notes  that  the 
application  refers  to  a  primary  survey 
area  that  includes  the  Northstar  area  and 
other  waters  west  of  148°  W  long. 
However,  ice  conditions  could  preclude 
seismic  operations  in  that  area  at  some 
times.  As  a  result,  BPXA  has  selected 
other  locations  of  interest  in  order  to 
allow  more  options  for  operations  to 
continue  in  areas  of  open  water. 
Essentially  the  areas  of  interest  to  BPXA 
lie  between  Harrison  Bay  and  Flaxman 
Island  in  the  Western  Beaufort  Sea. 
These  areas  were  noted  in  Figiue  3  of 
the  application. 

Comment  2:  LGL  notes  that  the  closest 
point  of  approach  of  the  planned 
seismic  area  to  places  where  Kaktovik 
whalers  are  known  to  have  taken 
bowhead  whales  is  about  32  mi  (51  km). 

Response:  NMFS  notes  that  Flaxman 
Island  is  located  at  approximately  146° 
W  long.,  while  Figvue  3  of  the  BPXA 
application  (BPXA  1997)  indicates  the 
seismic  survey  area  continues  east  of 
Flaxman  to  approximately  145°  30'W. 
The  location  of  the  westernmost 
Kaktovik  whaling  location  is  144°  ll'W 
(BPXA  1997J.  Therefore,  the  last 
sentence  in  62  FR  19555,  third  coliunn, 
third  to  last  paragraph  (April  22, 1997), 
was  incorrect. 

Comment  3:  LGL  requested 
clarification  between  NMFS'  statements 


in  the  proposed  authorization  notice 
where  NMFS  stated:  "An  incidental 
harassment  take  is  presumed  to  occur 
when  marine  mammals  *  *  "react  to  the 
generated  sounds  or  visual  cues."  and 
statements  found  in  61  FR  64338 
(December  4,  1996): 

"Until  new  policy  is  implemented,  NMFS' 
working  definition  is  that  incidental 
harassment  has  not  taken  place  (sufficient  to 
warrant  an  incidental  small  take 
authorization)  if  the  marine  mammal ' 
indicates  simple  alert,  startle,  or  dive 
reaction  in  response  to  a  single  noise  event. 
For  airborne  events,  only  if  marine  mammals 
move  away  from  the  noise  or  other 
harassment  source,  either  towards  the  water 
if  on  land,  or  an  obvious  directional  change 
seaward  if  already  in  the  surf  zone,  does 
NMFS  consider  a  harassment  event  to  have 
taken  place." 

Response:  NMFS  is  presently 
reviewing  the  issue  of  noise  in  marine 
waters  and  its  effect  on  marine 
mammals.  Based  upon  that  review, 
NMFS  expects  to  propose  policy  and 
guidance  on  what  does  and  what  does 
not  constitute  a  take  by  harassment  and 
thereby  subject  to  authorization  under 
the  MMPA.  Until  such  time,  NMFS 
recommends  potential  applicants  take  a 
conservative  interpretation  of  the 
statutory  definition  of  harassment  (e.g., 
has  the  potential  to  disturb  a  marine 
manunal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering). 

Marine  mammal  concerns 

Comment  4:  Greenpeace  believes  that 
there  is  an  increasing  amount  of 
scientific  literature  which  illustrates 
that  seismic  testing  significandy 
impacts  marine  mammals  and  other 
species,  such  as  fish.  Greenpeace  states 
that  it  is  well  known  that  marine 
memunals  communicate  by  using  sound 
and  that  it  is  clear  that  many  species  are 
extremely  sensitive  to  both  sound  and 
physical  disturbance.  Based  on  the 
precautionary  principle  therefore, 
Greenpeace  believes  that  when  there  is 
evidence  to  indicate  that  there  could  be 
harm,  an  activity  should  not  be  carried 
out.  Greenpeace  provides  a  reference 
(i.e..  Chapter  6  in  Greenpeace:  Oil  in 
Arctic  Waters:  The  Untold  Story  of 
Offshore  Drilling  in  Alaska)  as  evidence 
contrary  to  the  applicant's  scientific 
evidence  of  negligible  impact. 

Response:  One  of  the  primary 
concerns  with  marine  seismic  surveys 
in  Arctic  waters  is  for  those  animals  that 
might  be  within  close  proximity  of  the 
source  when  it  is  powered  up.  While 
permanent  hearing  damage  is  not 
expected  to  occur  as  a  result  of  the 


project,  to  reduce  the  potential  for  any 
ear  injiuy  to  the  greatest  extent 
practicable,  BPXA  will  be  required,  as  a 
condition  of  the  IHA,  to  use  biological 
observers  to  monitor  marine  mammal 
presence  in  the  vicinity  of  the  seismic 
array.  To  avoid  the  potential  for  serious 
injury  to  marine  mammals,  BPXA  will 
power  down  the  seismic  source  if 
piiuipeds  are  sighted: 

(a)  Within  260  m  (853  ft)  of  an  array 
of  >720  in^  and  <1,320  in'  at  >2.5  m  (8.3 
ft)  depth; 

(b)  Within  130  m  (426  ft)  of  that  array 
operating  at  <2.5  m  (8.3  ft)  depth; 

(c)  Wimin  130  m  (426  ft)  of  an  array 
of  >120  in'  and  <720  in'  operating  at 
>2.5  m  (8.3  ft)  depth; 

(d)  Within  60  m  (197  ft)  of  that  array 
operating  at  <2.5  m  (8.3  ft)  depth;  and 

(e)  Within  60  m  (197  ft)  of  a  single 
airgun  or  an  array  of  <120  in'. 

BPXA  will  power  down  the  seismic 
source  if  bowhead,  gray,  or  belukha 
whales  are  sighted: 

(a)  Within  either  1020  m  (3346  ft)  of 
an  array  >720  in'  and  <1,320  in' 
operating  at  >2.5m  (8.3  ft)  depth;  or 

(b)  Wifliin  640  m  (2100  ft)  of  that 
array  operating  at  <2.5  m  (8.3  ft)  depth 
or  of  any  smaller  airgun  source 
operating  at  any  depth  (BPXA  1997). 

At  the  above  referenced  distances,  the 
seismic  source  will  be  powered  down 
whenever  piiuiipeds  or  cetaceans  could 
be  exposed  to  sound  pressure  levels 
equal  to  or  greater  than  190  dB  and  180 
dB  (re  1  \iPa),  respectively.  These 
distances  are  considered  conservative 
(e.g.,  give  greater  protection  to  marine 
mammals)  in  comparison  to  mitigation 
required  on  other  seismic  surveys 
holding  small  take  authorizations  (see 
for  example  60  FR  53753,  October  17, 
1995).  For  additional  discussion  on  this 
issue,  please  refer  to  BPXA's  1996 
application  (61  FR  26501,  May  28, 
1996)). 

In  addition,  BPXA  will  ramp-up  the 
seismic  source  to  operating  levels  at  a 
rate  no  greater  than  6  dB/min.  If  the 
array  includes  airguns  of  different  sizes, 
the  smallest  gun  will  be  fired  first. 
Additional  giuis  will  be  added  at 
intervals  appropriate  to  limit  the  rate  of 
increase  in  source  level  to  a  maximum 
of  6  dB/min.  This  will  allow  sufficient 
opportunity  for  any  unseen  marine 
mammals  to  move  away  from  the  source 
before  being  exposed  to  sounds  from  the 
full  seismic  array. 

When  the  received  levels  of  noise 
exceed  some  behavioral  reaction 
threshold,  cetaceans  will  show 
disturbance  reactions  (BPXA  1997).  The 
levels,  &«quencies,  and  types  of  noise 
that  will  elicit  a  response  vary  between 
and  within  species,  individuals, 
locations  and  season.  Behavioral 
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changes  may  be  subtle  alterations  in 
surface-respiration-dive  cycles.  More 
conspicuous  responses  include  changes 
in  activity  or  aerial  displays,  movement 
away  from  the  sound  source,  or 
complete  avoidance  of  the  area.  The 
reaction  threshold  and  degree  of 
response  are  related  to  the  activity  of  the 
animal  at  the  time  of  the  disturbance. 
Whales  engaged  in  active  behaviors 
such  as  feeding,  socializing  or  mating 
are  less  likely  than  resting  animals  to 
show  overt  behavioral  reactions,  unless 
the  disturbance  is  direcUy  threatening 
(BPXA  1997). 

It  should  be  noted  that  masking 
effects  on  marine  mammal  calls  and 
other  natural  sounds  are  expected  to  be 
limited  in  the  case  of  bowhead  and  gray 
whales,  given  the  fact  that  seismic 
sounds  are  short  pulses  occurring  for 
less  than  1  sec  every  6-12  sec. 
Bowheads  are  known  to  continue 
calling  in  the  presence  of  seismic 
pulses;  their  calls  can  be  heard  between 
the  seismic  pulses  (Richardson  et  ah 
1986).  Masking  effects  are  expected  to 
be  absent  in  the  case  of  belukhas,  given 
that  sounds  important  to  them  are 
predominantiy  at  much  higher 
frequencies  than  are  the  airgun  sounds. 

The  best  scientific  information 
available  indicates  that  fish  will  often 
react  to  sounds,  especially  strong  and/ 
or  intermittent  sounds  of  low  frequency 
(BPXA  1997).  Sound  pulses  at  received 
levels  of  160  dB  (re  1  jiPa)  may  cause 
subUe  changes  in  behavior.  Pulses  at 
levels  of  180  dB  may  cause  noticeable 
changes  in  behavior  (Chapman  and 
Hawkins  1969,  Pearson  et  al.  1992, 
Skalski  et  al.  1992).  It  also  appears  that 
fish  often  habituate  to  repeated  strong 
sounds  rather  rapidly,  on  time  scales  of 
minutes  to  an  hoiu.  However,  the 
habituation  does  not  endure,  and 
resumption  of  the  disturbing  activity 
may  again  elicit  disturbance  responses 
from  the  same  fish  (BPXA  1997). 
Therefore,  fish  near  the  airguns  are 
likely  to  dive  to  the  bottom  or  exhibit 
some  other  kind  of  behavioral  response. 
This  would  likely  have  litUe  or  no 
impact  on  marine  mammal  feeding. 

Zooplankters  that  are  very  close  to  the 
source  may  react  to  the  seismic  shock 
wave.  Little,  if  any,  mortality  is 
expected.  Bowheads  feed  on 
concentrations  of  zooplankton 
(Thomson  and  Richardson  1987).  A 
reaction  by  zooplankton  to  a  seismic 
impulse  would  only  be  relevant  to 
bowheads  if  it  caused  a  concentration  of 
zooplankton  to  scatter.  P'ressure  changes 
of  sufficient  magnitude  to  cause  this 
type  of  reaction  would  probably  occur 
only  very  close  to  the  source.  Impacts 
on  zooplankton  behavior  are  predicted 
to  be  negligible  and  this  would  translate 


into  negligible  impacts  on  feeding 
bowheads. 

Subsistence  concerns 

Comment  5:  LGL  notes  that  Inupiat 
whalers  believe  that  avoidance  reactions 
by  bowhead  whales  can  extend  to  longer 
distances,  at  least  for  actively  migrating 
whales.  Greenpeace  notes  that  the 
whaling  captains  have  presented 
compelling  evidence  that  the  (bowhead) 
whales  are  displaced  from  their 
migratory  route  and  feeding  areas  by 
seismic  and  drilling  operations  and 
quote  NSB  whalers  testimony  that  the 
.  zone  of  influence  of  seismic  operations 
on  the  bowhead  whale  as  much  greater 
than  that  documented  by  visiting 
scientists.  Greenpeace  claims  NMFS 
ignores  the  whaling  captains'  discussion 
of  subUe  behavioral  effects  on  the 
bowhead  whale  (e.g.,  spookiness).  The 
AEWC  notes  that  hunters,  at  the  March 
5,  1997,  Minerals  Management  Service's 
(MMS)  Barrow,  AK  seismic  workshop, 
stressed  repeatedly  that  seismic  noise 
causes  Fall  migrating  bowheads  to  begin 
to  deflect  from  their  path  at  great 
distances  (up  to  35  miles  (mi)). 

Response:  A  primary  focus  for 
monitoring  marine  seismic  surveys  in 
Arctic  waters  is  to  determine  the  zone 
of  influence  for  seismic  noise  on  marine 
mammals,  especially  as  it  may  affect  the 
subsistence  hunting  of  bowhead  whales. 
Various  studies  (Reeves  et  al.  1984, 
Fraker  et  al.  1985,  Richardson  et  al. 
1986,  Ljungblad  et  al.  1988)  have 
reported  that,  when  an  operating 
seismic  vessel  approaches  within  a  few 
kilometers,  most  bowhead  whales 
exhibit  strong  avoidance  behavior  and 
changes  in  surfacing,  respiration,  and 
dive  cycles.  Bowheads  exposed  to 
seismic  pulses  from  vessels  more  than 
4.5  mi  (7.5  km)  away  rarely  showed 
observable  avoidance  of  the  vessel,  but 
their  surface,  respiration,  and  dive 
cycles  appeared  altered  in  a  maimer 
similar  to  that  observed  in  whales 
exposed  at  a  closer  distance  (BPXA 
1996). 

Within  a  3.7-60  mi  (6-99  km)  range, 
it  has  not  been  possible  to  determine  a 
specific  distance  at  which  subUe 
behavioral  changes  no  longer  occur 
(Richardson  and  Malme  1993),  given  the 
high  variability  observed  in  bowhead 
whale  behavior  (BPX  1996). 

Analysis  of  the  results  from  BPXA's 
1996  seismic  monitoring  program  has 
not  provided  conclusive  evidence  about 
the  radius  of  avoidance  of  bowheads  to 
the  seismic  program.  In  that  year,  the 
peak  number  of  bowhead  sightings  was 
6.2-12.3  mi  (10-20  km)  from  shore 
during  no-seismic  {>eriods  and  20-30 
km  (12.3-18.6  mi)  from  shore  during 
periods  that  may  have  been  influenced 


by  seismic  noise.  This  difference  was 
not  statistically  significant,  but  the  low 
numbers  of  sightings  precluded 
meaningful  interpretation  (BPXA  1997). 
One  of  the  objectives  of  the  1997 
proposed  monitoring  plan  (LGL  1997) 
will  be  to  continue  this  investigation. 

While  the  location  of  the  proposed 
seismic  activity  is  south  of  the  main 
westward  migration  route  of  bowhead 
whales,  whalers  believe  that  some 
migrating  bowheads  are  deflected  by 
seismic  operations  at  distances  greater 
than  those  documented  by  scientific 
studies  done  to  date  (MMS  1997). 
Scientists  believe  that  although  whales 
may  be  able  to  hear  the  sounds  emitted 
by  the  seismic  array  out  to  a  distance  of 
30  mi  (50  km)  or  more,  it  is  imlikely  that 
changes  in  migration  route  will  occur  at 
distances  of  >15  miles  (>25  km)  (BPXA 
1997). 

It  is  recognized  that  it  is  difficult  to 
determine  the  maximum  distance  at 
which  reactions  occur  (Moore  and  Clark 
1992).  As  a  result.  BPXA  is  developing 
a  CAA  with  the  whalers  (see  response 
to  comment  8  below)  to  reduce  any 
potential  interference  with  the  hunt. 
Also,  it  is  believed  that  the  monitoring 
plan  proposed  by  BPXA  (LGL  and 
Greeneridge  1997)  will  provide 
information  that  will  help  resolve 
uncertainties  about  the  effects  of  seismic 
exploration  on  the  accessibility  of 
bowheads  to  hunters.  This  will  be 
subject  for  review  and  discussion  at  the 
monitoring  peer  review  workshop  on 
July  16  and  17,  1997. 

Monitoring  concerns 

Comment  6:  Greenpeace  believes  that 
BPXA's  1996  and  1997  monitoring  plans 
are  not  scientifically  sufficient  to 
determine  impacts  to  Arctic  pinniped 
and  cetacean  species.  If  the  application 
is  approved  (against  Greenpeace's 
recommendation),  Greenpeace' wants 
NMFS  to  require  a  comprehensive 
monitoring  plan  that  is  fully  subjected 
to  independent  peer  design  and  review. 
The  AEWC  also  recommends  that  if  the 
seismic  survey  continues  after 
September  1  tbe  monitoring  plan  must 
be  (1)  as  comprehensive  as  that  done 
during  1996;  (2)  peer- reviewed  and 
revised  as  necessary  in  response  to  the 
peer-review;  and  (3)  account  for 
material  presented  at  the  March  5,  1997, 
MMS  seismic  workshop  held  in  Barrow. 

Response:  Section  101(a)(5)(D)(ii){n) 
of  the  MMPA  requires  authorizations 
issued  under  this  section  to  prescribe, 
"    ere  applicable,  requirements 
p     lining  to  the  monitoring  and 
reporting  of  such  taking  by  harassment, 
im  luding  requirements  for  independent 
peer  review  of  proposed  monitoring 
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plans  or  other  research  proposals  where 
the  proposed  activity  may  affect  the 
availability  of  a  species  or  stock  for 
takine  for  subsistence  purposes. 

A  c&aft  monitoring  plan  for  BPXA's 
1996  seismic  survey  was  reviewed  by 
NMFS,  AEWC  and  other  scientists  in 
conjunction  with  a  workshop  held  in 
Seattle.  WA  on  May  20  and  21,  1996.  An 
amended  monitoring  plan  was  prepared 
by  BPXA  in  June  1996  and  submitted  to 
NMFS  for  approval.  Subsequently, 
NMFS  issued  an  IHA  to  BPXA  on  July 
18,  1996,  and  BPXA  implemented  its 
monitoring  plan  for  that  year. 

On  March  15.  1997,  BPXA  submitted 
a  draft  monitoring  plan  to  NMFS  for  the 
seismic  survey  in  1997.  This  document 
supplemented  the  information 
contained  in  section  XIII  of  BPXA's 
March  5,  1997  application.  Both 
documents  were  subsequently  provided 
to  reviewers  beginning  on  April  22, 
1997,  at  the  start  of  the  public  comment 
period.  The  draft  report  on  the  1996 
monitoring  and  research  program  and 
the  draft  monitoring  program  for  1997 
will  be  reviewed  by  NMFS,  AEWC  and 
independent  scientists  at  a  workshop  to 
be  held  in  Seattle,  WA  on  July  16  and 
17,  1997.  As  required  in  their  IHA,  an 
amended  monitoring  plan  will  need  to 
be  prepared  by  BPXA  and  submitted  to 
NMFS  for  review  and  approval  prior  to 
August  20,  1997.  in  order  for  the  IHA's 
period  of  validity  to  be  extended  after 
September  1,  1997. 

Comment  7:  The  AEWC  recommends 
(1)  that  NMFS  should  not  approve  any 
monitoring  plan  or  issue  an  IHA  until 
the  results  of  the  1996  monitoring  study 
have  been  peer-reviewed.  A  major 
aspect  of  the  peer-review  should  be  to 
determine  the  extent  to  which  the  1996 
monitoring  effort  met  the  objectives  of 
the  1996  monitoring  plan. 

Response:  NMFS  agrees  in  part. 
However,  because  of  the  delay  in 
completing  a  Plan  of  Cooperation 
(Conflict  and  Avoidance  Agreement) 
between  BPXA  and  the  AEWC,  and  the 
effect  of  this  delay  on  determining  the 
appropriate  monitoring  for  assessing 
whether  the  survey  would  have  an 
unmitigable  adverse  impacts  on  native 
subsistence  needs,  a  workshop  for  peer- 
reviewing  the  monitoring  plan  has  been 
delayed.  As  a  result,  NMFS  will  not 
delay  the  issuance  of  the  IHA  until 
completion  of  a  review  of  the  1997 
monitoring  plan,  or  the  results  of  the 
1996  monitoring  plan,  but  will  require 
both  to  be  completed  to  the  satisfaction 
of  NMFS  prior  to  the  beginning  of  the 
bowhead  whale  migration  and  the  start 
of  the  Western  Beaufort  Sea  subsistence 
harvest  (e.g.,  September  1,  1997). 

Comment  8:  Greenpeace  also  believes 
(1)  the  monitoring  plan  must  be 


designed  to  substantiate  the  "zone  of 
influence,"  however  distant;  (2) 
operations  must  cease  well  before  the 
fall  bowhead  migration  and  not 
continue  during  the  fall  bowhead  hunt; 
and  (3)  no  seismic  operations  should  be 
allowed  to  continue  east  of  Cross  Island 
after  the  end  of  August.  The  MMC 
recommends  that  NMFS  be  satisfied  that 
the  proposed  monitoring  program  is 
adequate  to  verify  that- only  small 
numbers  of  marine  mammals  are  taken, 
that  the  taking  is  by  harassment  only, 
and  that  the  impacts  on  the  affected 
species/stocks  are  negligible. 

Response:  Recognizing  that 
Greenpeace  recommendations  (2)  and 
(3)  are  mitigation  recommendations  and 
not  monitoring  recommendations, 
NMFS  notes  that  both  are  presendy 
subject  to  negotiations  between  BPXA 
and  the  AEWC/NSB.  Resolution  of  these 
measures  will  be  contained  in  a  Conflict 
and  Avoidance  Agreement  (CAA)  signed 
by  these  parties.  A  signed  CAA  supports 
NMFS  determination  that  there  are  no 
unmitigable  adverse  impacts  for 
subsistence  needs. 

While  implementation  of  these 
mitigation  measures  would  be  expected 
to  reduce  the  number  of  harassment 
takes  on  bowhead  whales,  it  would  also 
significantly  reduce  the  limited  time 
available  in  the  Western  Beaufort  Sea 
for  survey  work. 

As  mentioned  above,  the 
requirements  and  design  of  the 
monitoring  plan  will  be  the  subject  of 
the  peer-review  workshop  this  month.  A 
task  of  that  workshop  will  be  to  ensure 
that  the  monitoring  program  can,  to  the 
extent  practicable,  make  the  findings 
necessary  to  support  the  determinations 
made  herein. 

Comment  9:  The  MMC  recommends 
that  the  plan  be  reviewed  to  take  into 
account  appropriate  comments  provided 
by  the  peer  review  panel  on  the  1997 
monitoring  plan.  The  panel  should 
review  the  report  to  assure  that  the 
objectives  are  met  and,  if  they  are  not, 
that  the  monitoring  program  for  1997  is 
revised  accordingly. 

Response:  Thank  you  for  this 
recommendation. 

Cumulative  impacts  concerns 

Comment  10:  Greenpeace  believes 
NMFS  is  ignoring  cumulative  impacts 
from  oil  exploration  and  development 
in  the  Arctic,  including  global  warming 
and  climate  change  perpetuated  by  the 
continued  production  and  burning  of 
fossil  fuels. 

Response:  NMFS  would  like  to  clarify 
that  it  does  not  authorize  the  activity 
(i.e.,  conducting  the  seismic  survey); 
such  authorization  is  provided  by  the 
MMS  and  is  not  within  the  jurisdiction 


of  the  Secretary.  NMFS'  responsibility  is 
limited  to  issuance  or  denial  of  an 
authorization  for  the  short-term, 
incidental  harassment  of  a  small 
number  of  marine  mammals  by  BPXA 
while  conducting  a  seismic  survey 
within  an  authorized  lease  sale  area. 

Furthermore,  3-D  seismic  surveys  do 
not  involve  any  oil  drilling  or 
production  activities.  The  survey  would 
provide  subsurface  data  that  would 
enable  BPXA  to  more  accurately  assess 
the  oil-bearing  strata  to  more  efficiently 
develop  the  Northstar  field.  Geological 
and  geophysical  work  to  gather  seismic 
data  is  authorized  by  BPXA's  lease. 

National  Environmental  Policy  Act 
(NEPA)  concerns 

Comment  11:  Greenpeace  notes  that 
the  proposed  action  would  have 
significant  and  unmitigable  impacts  to 
subsistence  communities  and  the  Arctic 
marine  environment  and  therefore 
NMFS  fails  to  meet  NEPA  standards  for 
making  a  Finding  of  No  Significant 
Impact  (FONSI).  Greenpeace  urges 
NMFS  to  prepare  a  full  environmental 
impact  statement  (EIS)  that  considers 
the  comprehensive  environmental  and 
human  impacts  of  BPXA's  seismic 
operations  in  the  Beaufort  Sea  in  the 
context  of  other  present  and  future  oil 
industry  exploration  and  development 
activities  in  the  region. 

Response:  In  conjunction  with  the 
1996  notice  of  proposed  authorization 
for  BPX.\'s  application  (61  FR  26501, 
May  28,  1996),  NMFS  released  an  EA 
that  addressed  the  impacts  on  the 
human  environment  from  issuance  of  an 
IHA  to  BPXA  to  conduct  a  seismic 
survey  in  the  Western  Beaufort  Sea,  and 
the  alternatives  to  that  proposed  action. 
No  comments  were  received  on  that 
document  and,  on  July  18,  1996,  NMFS 
concluded  that  neither  implementation 
of  the  proposed  authorization  to  BPXA 
for  the  harassment  of  small  numbers  of 
several  species  of  marine  mammals 
incidental  to  conducting  seismic 
surveys  during  the  open  water  season  in 
the  Northstar  Unit  and  nearby  waters  in 
the  U.S.  Beaufort  Sea,  nor  the 
alternatives  to  that  action,  would 
significantly  affect  the  quality  of  the 
human  environment.  This  year's  activity 
is  a  continuation  of  the  seismic  work 
conducted  in  1996.  For  BPXA's  1997 
application,  NMFS  has  conducted  a 
review  of  the  impacts  expected  from  the 
issuance  of  an  IHA  in  comparison  to 
those  evaluated  in  1996,  As  described  in 
detail  herein,  NMFS  has  again 
determined  that  there  will  be  no  more 
than  a  negligible  impact  on  marine 
mammals  from  the  issuance  of  the 
harassment  authorization  and  that  there 
will  not  be  any  unmitigable  impacts  to 
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subsistence  communities  provided  the 
mitigation  measures  required  under  the 
authorization  are  implemented.  Because 
the  activity  is  the  same  conducted  in 
1996,  and  no  new  impacts  on  the 
environment  have  been  identified,  a 
new  EA  is  not  warranted  and  therefore, 
the  preparation  of  an  EIS  on  this  action 
is  not  required  by  section  102(2)  of 
NEPA  or  its  implementing  regulations. 
A  copy  of  the  EA  is  available  upon 
request  (see  ADDRESSES). 

NMFS  notes  that  the  responsibility  for 
reviewing  an  activity  under  NEPA 
belongs  primarily  to  the  responsible 
Federal  agency,  if  that  activity  is 
Federal,  federally-funded,  or  federally- 
permitted.  The  MMS  of  the  U.S. 
Department  of  the  Interior  has 
responsibility  for  leasing  and 
subsequent  exploration  and 
development  activities  under  the  Outer 
Continental  Shelf  Lands  Act.  As  a 
result,  MMS  published  draft  and  final 
EISs  under  NEPA  regarding  leasing  of 
offshore  oil  and  gas  exploration  in  this 
area  (Lease  Sale  Area  144).  Seismic 
surveys  are  covered  under  those 
documents.  In  addition,  a  multi-agency 
NEPA  document  is  currently  under 
development  by  the  Corps  of  Engineers. 
This  document  will  analyze  the 
proposal  for  oil  and  gas  development  at 
Northstar  and  the  alternatives  to  that 
proposal.  A  notice  of  NEPA  scoping  was 
published  for  public  comment  in 
November  1995;  a  draft  EIS  is  planned 
for  release  later  this  year.  Presumably, 
an  analysis  of  concerns  regarding 
potential  future  oil  and  gas  industry  and 
other  environmental  issues  will  be 
found  in  this  document. 

Consultation 

Under  section  7  of  the  Endangered 
Species  Act,  NMFS  has  completed 
consultations  on  the  issuance  of  this 
authorization. 

Conclusions 

NMFS  has  determined  that  the  short- 
term  impact  of  conducting  seismic 
surveys  in  the  Western  Beaufort  Sea  will 
result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  cetaceans.  While  behavioral 
modifications  may  be  made  by  these 
species  of  cetaceans  to  avoid  the 
resultant  noise,  this  behavioral  change 
is  expected  to  have  a  negligible  impact 
on  the  animals.  The  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  distribution  and  abundance  of 
marine  mammals  (which  vary  annually 
due  to  variable  ice  conditions  and  other 
factors)  in  the  area  of  seismic 
operations.  Ehie  to  the  distribution  and 
abundance  of  marine  mammals  during 
the  projected  period  of  activity  and  the 


location  of  the  proposed  seismic  activity 
in  waters  generally  too  shallow  and 
distant  from  the  edge  of  the  pack  ice  for 
most  marine  mammals  of  concern,  the 
number  of  potential  harassment  takings 
is  estimated  to  be  small  (see  62  FR 
19553,  April  22, 1997  for  potential 
levels  of  take).  In  addition,  no  take  by 
injury  and/or  death  is  anticipated,  and 
the  potential  for  temporary  or 
permanent  hearing  impairment  will  be 
avoided  through  incorporation  of  the 
mitigation  measures  described  in  the 
authorization. 

Because  bowhead  whales  are  east  of 
the  seismic  area  in  the  Canadian 
Beaufort  Sea  until  late  August/ early 
September,  seismic  activities  are  not 
expected  to  impact  subsistence  hunting 
of  bowhead  whales  prior  to  that  date. 
After  September  1,  1997,  BPXA  will 
initiate  aerial  survey  flights  for  bowhead 
whale  assessments,  and  take  other 
actions  to  avoid  having  an  unmitigable 
adverse  impact  on  subsistence  uses. 
Appropriate  mitigation  measures  to 
avoid  an  unmitigable  adverse  impact  on 
the  availability  of  bowhead  whales  for 
subsistence  needs  is  the  subject  of 
consultation  between  BPXA  and 
subsistence  users.  As  a  result  of 
discussions  between  the  two  parties,  a 
Conflict  and  Avoidance  Agreement  is,  at 
this  time,  near  completion.  This 
Agreement  consists  of  three  main 
components:  (1)  Communications,  (2) 
conflict  avoidance,  and  (3)  dispute 
resolution. 

Summer  seismic  exploration  in  and 
near  the  Northstar  Unit  has  a  small 
potential  to  influence  seal  hunting 
activities  by  residents  of  Nuiqsut. 
However,  NMFS  believes  that  because 
(1)  the  peak  sealing  season  is  during  the 
winter  months,  (2)  the  main  summer 
sealing  is  off  the  Colville  delta  (west  and 
inshore  of  Northstar),  and  (3)  the  zone 
of  influence  by  seismic  sources  on 
beluga  and  seals  is  fairly  small,  the  1997 
BPXA  seismic  survey  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  stocks  for 
subsistence  uses. 

Since  NMFS  is  assured  that  the  taking 
will  not  result  in  more  than  the 
incidental  harassment  (as  defined  by  the 
MMPA  Amendments  of  1994)  of  small 
numbers  of  certain  species  of  marine 
mammals,  would  have  only  a  negligible 
impact  on  these  stocks,  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  these  stocks  for 
subsistence  uses,  and  would  result  in 
the  least  practicable  impact  on  the 
stocks,  NMFS  has  determined  that  the 
requirements  of  section  101(a)(5)(D) 
have  been  met  and  the  authorization  can 
be  issued. 


Authorization 

Accordingly,  NMFS  has  issued  an 
IHA  to  BPXA  for  the  above  described 
seismic  survey  during  the  1997  open 
water  season  provided  the  mitigation, 
monitoring  and  reporting  requirements 
described  in  the  authorization  are 
undertaken. 

Dated:  July  11. 1997. 
Patricia  A.  Montania. 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-18862  Filed  7-16-97;  8:45  am) 
BILUNG  COOe  3S10-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

n.D.  071097E] 

Caribbean  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Caribbean  Fishery 

Management  Council  (Council)  and  its 

Administrative  Committee  will  hold 

meetings. 

DATES:  The  meetings  will  be  held  on 

August  11-13,  1997. 

ADDRESSES:  All  meetings  will  be  held  at 

the  Caravelle  Hotel,  in  Christiansted,  St. 

Croix,  U.S.  Virgin  Islands. 

Council  Address:  Caribbean  Fishery 
Management  Council,  268  Munoz 
Rivera  Avenue,  Suite  1108,  San  Juan,  PR 
00918-2577. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caribbean  Fishery  Management  Council; 
telephone:  (787)  766-5926. 
SUPPLEMENTARY  INFORMATION:  The 
Council  will  hold  its  92nd  regular 
public  meeting  to  discuss  the  First 
Amendment  to  the  Coral  Fish  Fishery 
Management  Plan,  among  other  topics. 

The  Council  will  convene  on  August 
12,  1997,  from  9:00  a.m.  to  5:00  p.m., 
through  August  13,  1997,  from  9:00  a.m. 
to  noon,  approximately. 

The  Administrative  Committee  will 
meet  on  August  11,  1997,  from  1:00  p.m. 
to  5:00  p.m.,  to  discuss  administrative 
matters  regarding  Coimcil  operation. 

The  meetings  are  open  to  the  public, 
and  will  be  conducted  in  English. 
Fishers  and  other  interested  persons  are 
invited  to  attend  and  participate  with 
oral  or  written  statements  regarding 
agenda  issues. 
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Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
For  more  information  or  requests  for 
sign  language  interpretation  and/or 
other  auxiliary  aids  please  contact  Mr. 
Miguel  A.  Rolon,  Executive  Director, 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  July  11,1997. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  97-18864  Filed  7-16-97;  8:45  am] 

BILUNG  CODE  3510-Z2-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  071097D] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council's  (Council) 
Scientific  and  Statistical  Committee 
(SSC)  will  hold  its  66th  meeting. 
DATES:  The  meeting  will  be  held  August 
5-7,  1997,  from  8:00  a.m.  to  5:00  p.m., 
each  day 

ADDRESSES:  The  meeting  will  be  held  at 
the  King  Karaehameha  Hotel,  Kailua- 
Kona.  HI;  teieohone:  (808)  329-2911. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St.,  Suite  1405,  Honolulu.  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  (808)  522-8220. 
SUPPt-EMENTARY  INFORMATION:  The  SSC 
will  discuss  and  may  make 
recommendations  to  the  Council  on  the 
following  agenda  items: 

1.  Pelagic  fishery  issues,  including: 

a.  Status  of  the  fishery; 

b.  Pelagic  fisheries  research; 

c.  Management  issues  for  the  western 
central  Pacific  Ocean; 

d.  Bycatch/incidental  take  issues 
(albatross,  turtles,  sharks),  marine 
mammal  interactions  with  Hawaii 
pelagic  fisheries:  and 

e.  Small  pelagic  fisheries  catch  data 
and  the  impact  of  ocean  recreation 
activities  on  akule  and  opelu; 

2.  Lobster  management,  including: 
a.  Report  on  1997  lobster  season 

guidelines,  observer  program,  NMFS 


annual  research  cruise,  and  mandatory 
Vessel  Monitoring  System  for  data 
transmission  and  catch  reporting, 

b.  Regulatory  inconsistencies  with 
Main  Hawaiian  Islands;  and 

c.  Discussion  of  areas  not  included  in 
the  fishery  management  plan  (Northern 
Mariana  Islands,  Palmyra,  Johnston, 
Kingman); 

3.  Precious  Corals  management 
including: 

a.  Status  of  the  fishery  at  Makapuu; 
and 

b.  Draft  amendment  for  framework 
process; 

4.  Report  on  Western  Pacific 
Sustainable  Fisheries  Fund; 

5.  Hawaii  bottomfish  issues, 
including: 

a.  Status  of  the  fishery  and  the  State 
of  Hawaii's  plan  for  dealer  reporting, 

b.  Status  report  on  Department  of 
Land  and  Natural  Resources'  regulations 
for  overfished  Main  Hawaiian  Islands 
onaga  and  ehu  fisheries  and  Federal 
considerations, 

c.  Northwestern  Hawaiian  Islands 
bottomfish  management  system 
including  draft  amendment  for  Mau 
Zone  limited  entry.  Task  Force  report, 
and  status  of  new  entry  into  the 
Hoomalu  Zone;  and 

d.  Hawaii  Bottomfish  Plan  Team/ 
Advisory  Panel  recommendations; 

6.  Ecosystem  and  Habitat  issues, 
including: 

a.  Final  region-wide  coral  reef 
assessment, 

b.  Report  on  progress  with  draft 
amendments  for  Essential  Fish  Habitat, 

c.  Bathymetric  mapping  of  Pacific 
Insular  Areas, 

d.  Simunary  of  recent  activities  in 
Hawaii,  Guam  and  Commonwealth  of 
Northern  Mariana  Islands;  and 

e.  Advisory  Panel  recommendations; 

7.  Progress  on  Magnuson-Stevens  Act 
requirements,  including  draft 
amendments  to  fisheries  management 
plans  regarding: 

a.  Essential  Fish  Habitat, 

b.  Bycatcb; 

c.  Overfishing; 

d.  Fishing  sectors;  and 

e.  Fishing  communities;  and 

8.  Other  business  as  required. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M.  Simonds.  (808)  522-8220 
(voice)  or  (808)  522-8226  (fax),  at  least 
5  days  prior  to  meeting  date. 


Dated:  July  11.  1997. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  97-18806  Filed  7-16-97;  8:45  am) 

BILUNG  CODE  3510-22-F 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  070997B] 

Western  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Western  Pacific  Fishery 
Management  Council  (Council)  will 
hold  a  meeting  of  its  Native  and 
Indigenous  Rights  Advisory  Panel. 
DATES:  The  meeting  will  be  held  on 
August  14-15.  1997.  from  8:30  a.m.  to 
5:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Pakalana/Anthurium  Room,  Ala 
Moana  Hotel,  410  Atkinson  Drive, 
Honolulu,  HI:  telephone:  808-955-4811. 

Council  address:  Western  Pacific 
Fishery  Management  Council,  1164 
Bishop  St..  Suite  1405,  Honolulu,  HI 
96813. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  M.  Simonds,  Executive  Director; 
telephone:  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  The 
Council's  Native  and  Indigenous  Rights 
Advisory  Panel  will  hold  a  meeting  to 
discuss  the  history  and  characteristics  of 
the  Alaska  Community  Development 
Quota  Program,  recent  Federal 
legislation  authorizing  the 
establishment  of  a  Western  Pacific 
Community  Development  Program  and 
other  issues  related  to  indigenous 
fishing  rights  and  practices  in  the 
Council's  area  of  jurisdiction. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Kitty  M."  Simonds,  808-522-8220 
(voice)  or  808-522-8226  (fax),  at  least  5 
days  prior  to  meeting  date. 

Dated:  July  11,  1997. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-18863  Filed  7-16-97;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  071197C1 

Marine  Mammals;  Scientific  Research 
Permit  (PHF#  875-1401) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that  Dr. 
Christopher  W.  Clark,  Cornell 
University,  Ithaca,  New  York  14850,  has 
applied  in  due  form  for  a  permit  to  take 
blue  whales  (Balaenoptera  musculus) 
and  fin  whales  [Balaenoptera  physalus) 
for  purposes  of  scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  August  18,  1997. 
ADDRESSES:  The  application  and  related 
documents,  including  a  draft 
environmental  assessment  (EA)  that 
examines  the  environmental 
consequences  of  issuing  the  requested 
permit,  are  available  for  review  upon 
written  request  or  by  appointment  in  the 
following  office(s): 

Permits  Division,  Office  of  Protected 
Resources.  NMFS,  1315  East- West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289); 

Regional  Administrator,  Southwest 
Region,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(310/980-4001). 

Written  data  or  views,  or  requests  for 
a  public  hearing  on  this  request,  should 
be  submitted  to  the  Director.  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
application  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 
SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.],  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216),  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
fish  and  wildlife  (50  CFR  part  222.23). 

The  purpose  of  the  proposed  research 
is  to  study  the  effects  of  low-frequency 


sound  produced  by  the  Navy's  Surface 
Towed  Array  Surveillance  System  Low 
Frequency  Active  (SURTASS  LFA) 
system  on  the  behavior  of  blue  and  fin 
whales  feeding  in  the  Southern 
California  Bight  during  September/ 
October  of  1997  and/or  1998. 
Individuals  of  several  other  species  of 
cetaceans  and  pinnipeds  may  be  taken 
(i.e.,  by  harassment  or  auditory 
temporary  threshold  shift)  incidentally 
during  the  proposed  experiments. 
In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  a  draft  EA 
examining  the  environmental 
consequences  of  issuing  the  requested 
permit  has  been  prepared.  Based  upon 
this  draft  EA,  NMFS  has  preliminarily 
concluded  that  issuance  of  the 
requested  permit  will  not  have  a 
significant  effect  on  the  human 
environment. 

Dated:  July  11,  1997. 
Ann  D.  Terbush, 

Chief  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
|FR  Doc.  97-18805  Filed  7-16-97;  8:45  am] 

BILUNG  COOE  351&-22-F 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

action:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Application  for  correction  of 
Military  Records  Under  the  Provisions 
of  Title  10  U.S.C,  Section  1552;  DD 
Form  149;  OMB  Number  0704-0003. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  31,425. 

Responses  Per  Respondent:  1. 

Annual  Responses:  31 ,425. 

Average  Burden  Per  Response:  30 
minutes. 

Annual  Burden  Hours:  15,713. 

Needs  and  Uses:  Under  10  U.S.C. 
1552,  the  Secretary  of  a  Military 
Department  may  correct  any  military 
record  within  their  Department  when 
the  Secretary  considers  it  necessary  to 
correct  an  error  or  remove  an  injustice. 
The  DD  Form  149,  "Application  for 
Correction  of  Military  Records  Under 
the  Provisions  of  Title  10  U.S.  Code. 
Section  1552,"  allows  an  applicant  to 


request  correction  of  a  military  record. 
The  form  provides  an  avenue  for  active 
duty  Service  memt)ers  and  former 
Service  personnel  who  believe  an  error 
is  contained  in  their  military  records 
and/or  they  have  suffered  an  Injustice  to 
request  relief. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

0\£B  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  he  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing.  WHS/DIOR, 
1215  Jefferson  Davis  Highway.  Suite 
1204,  Ariington.  VA  22202^302. 

Dated:  July  11,  1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-18779  Filed  7-16-97;  8:45  am) 

BILLING  COOE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Title,  Associated  Form,  and  OMB 
Number:  Application  for  Review  of 
Discharge  or  Dismissal  from  the  .Armed 
Forces  of  the  United  States:  DD  Form 
293;  OMB  Number  0704-0004. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  13,100. 

Responses  Per  Respondent:  1 

Annual  Responses:  13.100. 

Average  Burden  Per  Response:  45 
minutes. 

Annual  Burden  Hours:  9,825. 

Needs  and  Uses:  Former  members  of 
the  Armed  Forces  who  received  an 
administrative  discharge  have  the  right 
to  appeal  the  characterization  or  reason 
for  separation.  Title  10  U.S.C.  Section 
1553  and  Department  of  Defense 
Directive  1332.28,  established  a  Board 
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of  Review  consisting  of  five  members  to 
review  appeals  of  former  members  of 
the  Armed  Forces.  The  DD  Form  293, 
"Apphcation  for  Review  of  Discharge  or 
Separation  from  the  Armed  Forces  of 
the  United  States,"  provides  the 
respondent  a  vehicle  to  present  to  the 
Board  their  reasons/justification  for  a 
discharge  upgrade  as  well  as  providing 
the  Services  the  basic  data  needed  to 
process  the  appeal. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington.  EX:  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway.  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  )uly  n.  1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  97-18782  Filed  7-16-97;  8:45  am) 

BtUJNG  COO€  MtXMM-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Department  of  Defense  Wage 
Committee;  Notice  of  Closed  Meetings 

Pursuant  to  the  provisions  of  section 
10  of  Pub.  L.  92-463,  the  Federal 
Advisory  Gommittee  Act,  notice  is 
hereby  given  that  closed  meetings  of  the 
Department  of  Defense  Wage  Gommittee 
will  be  held  on  August  5,  1997;  August 
12.  1997;  August  19,  1997;  and  August 
26,  1997:  at  10:00  a.m.  in  Room  A105, 
The  Nash  Building,  1400  Key 
Boulevard.  Rosslyn,  Virginia. 

Under  the  provisions  of  section  10(d) 
of  Pub.  L.  92-463,  the  Department  of 
Defense  has  determined  that  the 
meetings  meet  the  criteria  to  close 
meetings  to  the  public  because  the 
matters  to  be  considered  are  related  to 
internal  rules  and  practices  of  the 
Department  of  Defense  and  the  detailed 
wage  data  to  be  considered  were 
obtained  from  officials  of  private 
establishments  with  a  guarantee  that  the 
data  will  be  held  in  confidence. 


However,  members  of  the  public  who 
may  wish  to  do  so  are  invited  to  submit 
material  in  writing  to  the  chairman 
concerning  matters  believed  to  be 
deserving  of  the  Committee's  attention. 

Additional  information  concerning 
the  meetings  may  be  obtained  by  writing 
to  the  Ghairman.  Department  of  Defense 
Wage  Gommittee,  4000  Defense 
Pentagon,  Washington,  DC  20301-4000. 

Dated:  July  11, 1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

(FR  Doc.  97-18781  Filed  7-16-97;  8:45  am) 

BIUJNG  CODE  SOO(MM-M 


DEPARTMENT  OF  DEFENSE 

Finding  of  No  Significant  Impact  for 
the  Defense  Logistics  Distribution 
Depot  Restructuring 

agency:  Defense  Logistics  Agency 

(DLA). 

ACTION:  Notice. 

SUMIMARY:  An  environmental  assessment 
on  the  consolidation  of  the  DLA 
distribution  management  function  was 
prepared  piusuant  to  the  National 
Environmental  Policy  Act  (NEPA)  as 
amended  (42  U.S.C.  4321  et  seq.)  and 
the  Council  on  Environmental  Quality 
Guidelines  (40  CFR  Part  1500-1508). 
The  environmental  assessment 
concluded  that  there  will  be  no 
significant  impact  on  the  environment 
and  that  preparation  of  an 
Environmental  Impact  Statement  will 
not  be  necessary.  Interested  parties  may 
submit  comments  to  the  address  listed 
below  for  a  30-day  period  from  the  date 
of  this  notice. 

EFFECTIVE  DATE:  17  July  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Kathy  Stephens,  Public  Affairs 
Office  (CAAV).  Defense  Logistics 
Agency,  8725  John  J.  Kingman  Rd.,  Ft.  • 
Belvoir.  VA  22060-6221,  (703)  767- 
6200. 

SUPPLEMENTARY  INFORMATION:  Reduced 
workload,  budget  reductions,  and  good 
management  practice  has  compelled  the 
Defense  Logistics  Agency  (DLA)  to 
develop  a  strategy  to  restructure  its 
distribution  depot  system  while 
maintaining  readiness  and  affordability 
of  its  services.  As  a  designated  Combat 
Support  Agency,  distribution  of  military 
equipment  and  supplies  is  one  of  DLA's 
primary  business  areas.  A  reliable  and 
robust  distribution  system  is  critical  to 
military  readiness  and  sustainability, 
but  it  must  be  affordable.  DLA  has  been 
reducing  its  distribution  costs 
commensurate  with  the  decline  in 


military  force  structure  for  several  years 
and  has  significantly  reduced  many  of 
the  direct  costs  of  operations.  The 
proposed  action  is  intended  to  adjust 
the  management  overhead  and  reduce 
overall  distribution  infrastructure  to 
recognize  the  changing  way  in  which 
DLA  has  to  do  business  to  provide  its 
military  customers  responsive  and 
affordable  support. 

An  environmental  assessment  has 
been  prepared  to  address  the  proposed 
restructuring,  possible  alternative 
approaches,  and  environmental 
consequences  of  the  proposed  action. 
This  environmental  assessment  has 
been  prepared  by  DLA  in  accordance 
with  Council  on  Environmental  Quality 
(CEQ)  regulations  and  DLA 
implementing  regulation  1000.22, 
Environmental  Considerations  in  DLA 
Actions  in  the  United  States. 

The  proposed  action  concerns  the 
consolidation  of  the  defense  distribution 
depot  management  function  with  a  loss 
of  management  and  support  positions. 
The  management  function  is  ciurently 
exercised  from  two  regional  offices: 
Defense  Distribution  Region  East  located 
in  New  Cumberland,  PA.  and  Defense 
Distribution  Region  West  in  Stockton, 
GA.  The  proposed  action  will 
consolidate  the  management  function 
into  a  single  Defense  Distribution  Center 
located  at  one  of  the  two  sites.  The 
result  of  the  action  will  be  that  the  site 
not  selected  for  the  Defense  Distribution 
Center  will  lose  up  to  500  employees 
and  the  selected  site  will  experience  a 
lesser  decrease  in  staff. 

The  environmental  assessment 
considered  environmental  and 
socioeconomic  impacts  of  the 
alternatives  to  implement  the  proposed 
action  and  the  no-action  alternative.  The 
conclusion  of  the  assessment  is  that  the 
consolidation  of  the  distribution 
management  is  not  considered  a  major 
action  significantly  affecting  the  quality 
of  the  human  environment  or  requiring 
the  development  of  an  Environmental 
Impact  Statement. 

A  public  comment  period  regarding 
the  environmental  assessment  will 
begin  at  the  time  of  publication  of  this 
notice  and  will  conclude  30  days 
following.  Copies  of  the  environmental 
assessment  are  available  for  inspection 
at  the  DLA  Public  Affairs  Office  and  at 
the  addresses  listed  below.  Interested 
parties  may  also  contact  the  DLA  Public 
Affairs  Office  at  commercial  telephone 
(703)  767-6200. 
Doug  hnberi  (ASCW-WP).  Defense 

Distribution  Region  West,  Office  of 

Public  Affairs,  700  East  Roth  Road, 

Bldg.  SI,  Stockton,  GA  95296-0010, 

Tel:  (209)  982-2839. 
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Keith  Beebe  (DDRE-CB),  Defense 
Distribution  Region  East,  Office  of 
Command  Affairs,  14  Dedication 
Drive,  Suite  2.  New  Cumberland,  PA 
17070-5001.  Tel:  (717)  770-7209/ 
6223. 

Dennis ).  Lillo, 

Director,  Environmental  Quality, 

(Environmental  and  Safety  Policy). 

(FR  Doc.  97-18851  Filed  7-16-97;  8:45  am] 

BILUNG  CODE  3620-01-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  Director,  Information 
Resources  Management  Group,  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  August 
18.  1997. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Dan  Ghenok,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503.  Requests  for  copies  of  the 
proposed  information  collection 
requests  should  be  addressed  to  Patrick 
J.  Sherrill,  Department  of  Education,  600 
Independence  Avenue,  S.W.,  Room 
5624,  Regional  Office  Building  3, 
Washington,  DC  20202-4651. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Sherrill  (202)  708-8196. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 


statutory  obligations.  The  Director  of  the 
Information  Resources  Management 
Group  publishes  this  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment  at  the  address  specified 
above.  Copies  of  the  requests  are 
available  from  Patrick  J.  Sherrill  at  the 
address  specified  above. 

Dated:  July  10. 1997. 
Gloria  Parker, 

Director,  Information  Resources  Management 
Group. 

Office  of  Postsecondary  Education 

Title:  Economic  Hardship  Deferment 
Request  Form. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households:  businesses  or  other  for- 
profits;  Not-for-profit  institutions. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  1,148,818. 

Burden  Hours:  183,811. 

Abstract:  This  form  is  the  means  by 
which  a  borrower  applies  for  a 
deferment  of  repayment  of  the  principal 
balance  on  a  loan  for  reasons  of 
economic  h'Srdship  and  by  which  the 
lender  or  loan  servicer  determines 
whether  a  borrower  is  entitled  to  the 
postponement  of  payments. 

[FR  Doc.  97-18801  Filed  7-16-97;  8:45  am] 

BILUNG  CODE  4000-01-O 


DEPARTMENT  OF  EDUCATION 

National  Assessn>ent  Governing 
Board;  meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Design  and 
Methodology  Committee  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  the  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  under  Section  10(a)(2)  of  the 
Federal  Advisory  Gommittee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend. 


Date.July  21, 1997. 
Time:  9:00  a.m.-3:00  p.m.  (open). 
Location:  OHare  Hilton  Hotel,  O'Hare 
International  Airport,  Terminal  #2, 
Chicago,  Illinois.  60666. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ann  Wilmer.  Operations  Officer, 
National  Assessment  Governing  Board, 
Suite  825,  800  North  Capitol  Street, 
N.W.,  Washington,  DC,  20002-4233, 
Telephone:  (202)  357-6938. 
SUPPLEMENTARY  INFORMATK)N:  The 
National  Assessment  Governing  Board 
is  established  under  Section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994),  (Pub.  L. 
103-382). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress. 
The  Board  is  responsible  for  selecting 
subject  areas  to  be  assessed,  developing 
assessment  objectives,  identifying 
appropriate  achievement  goals  for  each 
grade  and  subject  tested,  and 
establishing  standards  and  procedures 
for  interstate  and  national  comparisons. 

The  public  is  being  given  less  than 
fifteen  days  notice  of  this  meeting 
because  of  summer  schedules  which 
made  it  difficult  to  find  a  date  mutually 
agreeable  to  a  quorum  of  the  Committee. 

On  July  21,  1997  between  the  hours 
of  9:00  A.M.  to  3:00  P.M.  the  Design  and 
Methodology  Gommittee  will  meet  to 
review  the  draft  versions  of  the 
commissioned  papers  and  planning 
grants  submitted  in  response  to  the 
NAEP  Redesign  comp>etition.  The 
Gommittee  will  then  formulate  final 
recommendations  for  the  Board  to 
consider  regarding  redesign  issues  that 
are  critical  to  the  drafting  of  the  NAEP 
operations  RFP.  Also,  the  Gommittee 
will  discuss  the  development  of  cost 
estimates  for  the  NAEP  redesign 
proposals. 

Summaries  of  these  activities  and 
related  matters,  which  are  informative 
to  the  public  and  consistent  with  the 
policy  of  section  5  U.S.C.  553b(c).  will 
be  available  to  the  public  wathin  14  days 
of  the  meeting. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  825,  800  North 
Capitol  Street,  N.W.,  Washington,  D.C., 
from  8:30  a.m.  to  5:00  p.m. 

Dated:  July  15,  1997. 
Roy  Tmby, 

Executive  Director,  National  Assessment 
Governing  Board. 
(FR  Doc.  97-18965  Filed  7-16-97;  8:45  am) 
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DEPARTMErrr  OF  ENERGY 

Office  of  Civilian  Radioactive  Waste 
Management;  Safe  Transportation  and 
Emergency  Response  Training; 
Technical  Assistance  and  Funding 

AGENCY:  Office  of  Civilian  Radioactive 

Waste  Management,  Department  of 

Energy. 

ACTION:  Notice  of  Revised  Proposed 

Policy  and  Procedures. 

SUMMARY:  The  Department  of  Energy 
(the  Department  or  DOE)  publishes  for 
public  comment  a  revised  proposed 
policy  statement  setting  forth  its  plans 
for  implementing  technical  and 
financial  assistance  to  States  for  training 
public  safety  officials  of  appropriate 
units  of  local  governments  and  Indian 
tribes  through  whose  jurisdiction  the 
Department  plans  to  transport  spent 
nuclear  fuel  or  high-level  radioactive 
waste  (Section  180(c)  program).  The 
training  would  cover  both  safe  routine 
transportation  procedures  and 
emergency  response  procedures. 
DATES:  Written  comments  should  be 
sent  to  the  Office  of  Civilian  Radioactive 
Waste  Management  (OCRWM)  of  the 
Department  and  must  be  received  on  or 
before  September  15,  1997  to  ensure 
consideration  by  OCRWM. 
ADDRESSES:  Written  comments  should 
be  directed  to:  Corinne  Macaluso,  U.S. 
Department  of  Energy,  c/o  Lois  Smith, 
TRW  Environmental  Safety  Systems, 
Inc.,  600  Maryland  Avenue,  SW.,  Suite 
695.  Washington.  DC  20024,  Attn: 
Section  180(c)  Comments. 

Persons  submitting  comments  should 
include  their  names  and  addresses. 
Receipt  of  comments  in  response  to  this 
Notice  will  be  acknowledged  if  a 
stamped,  self-addressed  postal  card  or 
envelope  is  enclosed. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the 
transportation  of  spent  nuclear  fuel  and 
high-level  radioactive  waste  under  the 
Nuclear  Waste  Policy  Act,  please 
contact:  Ms.  Corinne  Macaluso,  Waste 
Acceptance  and  Transportation 
Division.  Office  of  Civilian  Radioactive 
Waste  Management,  (RW-44),  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585,  Telephone: 
202-586-2837. 

Information  packets  are  available  for 
interested  persons  who  want 
background  information  about  the 
Office  of  Civilian  Radioactive  Waste 
Management  transportation  planning 
and  the  Section  180(c)  program  prior  to 
providing  comments.  To  receive  an 
information  packet,  please  call  1-800- 
225-NWPA  (or  call  202-488-6720  in 


Washington,  DC.)  or  write  to  the 
OCRWM  National  Information  Center, 
600  Maryland  Avenue.  SW.,  Suite  695, 
Washington,  DC  20024. 

Copies  of  comments  received  will  be 
available  for  examination  and  may  be 
photocopied  at  the  Department's  Public 
Reading  Room  at  1000  Independence 
Avenue.  SW.,  Room  lE-190, 

SUPPLEMENTARY  INFORMATION: 

I.  Purpose  and  Need  for  Agency  Action 

Under  the  Nuclear  Waste  Policy  Act 
of  1982,  as  amended  (42  U.S.C.  10101  et 
seq.)  (NWPA  or  "the  Act"),  the 
Department  of  Energy  is  responsible  for 
the  disposal  of  high-level  radioactive 
waste  and  civilian  spent  nuclear  fuel  in 
a  deep  geologic  repository. 
Additionally,  the  Department  is 
responsible  for  transportation  of  spent 
nuclear  fuel  cmd  high-level  radioactive 
waste  to  a  Federal  storage  or  disposal 
site.  The  Director  of  the  Office  of 
Civilian  Radioactive  Waste  Management 
is  responsible  to  the  Secretary  of  Energy 
to  carry  out  these  responsibilities.  The 
Department  is  required  to  implement 
Section  180(c)  of  the  Act.  Section  180(c) 
of  the  Act  requires  the  Department  to 
provide  technical  assistance  and  funds 
to  States  for  training  public  safety 
officials  of  appropriate  units  of  local 
government  and  Indian  tribes  through 
whose  jurisdiction  the  Secretary  plans 
to  transport  spent  nuclear  fuel  or  high- 
level  radioactive  waste  to  NWPA 
authorized  Federal  storage  and  disposal 
facilities.  Section  180(c)  further 
provides  that  training  cover  procedures 
required  for  safe  routine  transportation 
of  these  materieds,  as  well  as  procedures 
for  dealing  with  emergency  response 
situations.  Section  180(c)  identifies  the 
Nuclear  Waste  Fund  under  the  Act  as 
the  source  of  funds  for  work  carried  out 
under  this  subsection  (42  U.S.C.  10175). 

n.  Section  180(c)  History 

OCRWM  issued  a  Notice  of  Inquiry  in 
the  Federal  Register  on  )anuary  3,  1995 
(60  FR  99),  which  briefly  described 
various  options  to  delineate  policies  and 
procedures  for  implementing  Section 
180(c)  of  the  Nuclear  Waste  Policy  Act. 
Members  of  the  public  were  invited  to 
submit  comments  on  the  Notice  of 
Inquiry.  In  the  March  14, 1995,  Federal 
Register  (60  FR  13715)  OCRWM 
extended  the  deadline  for  comments  to 
May  18,  1995  (60  FR  36793).  In  response 
to  requests  for  additional  information, 
OCRWM  issued  another,  more  detailed 
Notice  of  Inquiry  in  the  Federal  Register 
on  July  18,  1995  (60  FR  36793). 
Members  of  the  public  were  again 
invited  to  submit  comments  on  the 
Notice  of  Inquiry.  Next,  on  May  16, 


1996,  OCRWM  published  a  Notice  of 
Proposed  Policy  and  Procedures  (61  FR 
24772)  describing  die  OCRWM's 
proposed  approach  to  implementing 
Section  180(c)  of  the  Nuclear  Waste 
Policy  Act  and  responding  to  public 
comments  received  from  the  two  prior 
Notices.  The  public  was  again  invited  to 
submit  comments  on  the  Proposed 
Policy  and  Procedures.  In  response  to 
these  comments,  and  based  on  further 
research  conducted  by  OCRWM, 
OCRWM  has  decided  to  make  changes 
significant  enough  to  warrant 
publishing  this  Revised  Proposed  Policy 
and  Procedures.  Included  in  this  Notice 
is  a  summary  of  the  comments  received 
on  the  Proposed  Policy  and  Procedures 
and  OCRWM's  response  to  those 
comments.  OCRWM  welcomes 
comments  in  response  to  this  Federal 
Register  Notice  on  the  Revised  Proposed 
Policy  and  Procedures  for 
implementation  of  Section  180(c). 

OCRWM  plans  to  publish,  in  early 
1998.  a  Notice  of  Final  Policy  and 
Procedures  which  OCRWM  intends  to 
follow  in  implementing  Section  180(c) 
of  the  NWPA.  Section  180(c)  provides 
for  assistance  when  the  Department 
ships  spent  nuclear  fuel  and  high-level 
radioactive  waste  to  a  geologic 
repository  or  a  storage  facility  pursuant 
to  the  NWPA. 

In  addition  to  the  draft  publications 
discussed  above.  OCRWM's  work  to 
date  on  the  Section  180(c)  policy  and 
implementation  procedures  has  been 
discussed  extensively  in  Transportation 
Coordination  Group  meetings,  the 
Transportation  External  Coordination 
(TEC)  Working  Group  meetings,  and  the 
cooperative  agreement  group  meetings. 
The  TEC  Working  Group  comprises 
organizations  representing  state,  tribal, 
local,  professional,  technical,  and 
industry  associations  and  will  continue 
to  meet  periodically  to  identify  and 
discuss  issues  related  to  the  transport  of 
radioactive  materials.  In  addition, 
OCRWM  has  nine  cooperative 
agreements  with  national  and  regional 
organizations  representing  various 
constituencies  to  provide  information 
and  solicit  input  regarding  the  planned 
transportation  activities  of  the  Office  of 
Civilian  Radioactive  Waste  Management 
program,  including  Section  180(c) 
issues.  The  cooperative  agreement 
groups  are  the  Southern  States  Energy 
Board,  the  Western  Interstate  Energy 
Board,  the  Council  of  State 
Governments  Midwestern  Office  and 
Eastern  Regional  Conference,  the 
Commercial  Vehicle  Safety  Alliance,  the 
Conference  of  Radiation  Control 
Program  Directors,  the  National 
Conference  of  State  Legislatures,  the 
National  Congress  of  American  Indians, 
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and  the  National  Association  of 
Regulatory  Utility  Commissioners. 

OCRWM  also  has  released  two 
docimients  that  discuss  Section  180(c) 
policy  and  implementation.  These  two 
documents  are  the  Strategy  for  OCRWM 
to  Provide  Training  Assistance  to  State, 
Tribal,  and  Local  Governments 
(November  1992,  DOE/RW-0374P)  (die 
Strategy  document),  and  the  Preliminary 
Draft  Options  for  Providing  Technical 
Assistance  and  Funding  Under  Section 
180(c)  of  the  Nuclear  Waste  Policy  Act, 
as  Amended  (November  1992)  (the 
Options  paper).  These  documents  are 
available  by  requesting  the  information 
packet  from  die  OCRWM  National 
Information  Center. 

m.  Revised  Proposed  Policy  and 
Procedures 

Introduction 

OCRWM  has  made  significant 
changes  to  the  May  16,  1996,  Section 
180(c)  Notice  of  Proposed  Policy  and 
Procedures.  These  changes  are  based  on 
information  gained  by  studying  industry 
standards  and  practices  and  stakeholder 
comments.  These  changes  and  the 
supporting  reasoning  are  described 
below. 

The  revised  proposed  policy  and 
procedures  are  divided  into  seven 
subject  areas:  the  policy  statement, 
objectives,  proposed  funding 
mechanism,  basis  for  cost  estimate/ 
funding  allocation,  definitions  of  key 
terms,  eligibility  and  timing  of  the 
grants,  and  allowable  activities.  Policy 
Statement  describes  OCRWM's  policy 
towards  providing  Section  180(c) 
assistance.  Objectives  describes 
OCRWM's  objectives  in  providing 
Section  180(c)  assistance.  Funding 
Mechanism  describes  the  method  by 
which  funds  would  be  disbursed  to 
states  and  Federally  recognized  tril)es. 
Basis  for  Cost  Estimate/Funding 
Allocation  describes  the  basis  for  the 
base  and  variable  amount  of  funding. 
Definition  of  Key  Terms  defines  of  safe 
routine  transportation  and  technical 
assistance  for  the  purposes  of  the 
Section  180(c)  program.  Eligibility  and 
Timing  of  the  Grants  Program  describes 
when  states  and  tribes  are  eligible  and 
the  timing  of  the  grants  process. 
Allowable  Activities  for  Funding 
describes  the  types  of  activities  for 
which  the  funding  could  be  used.  When 
OCRWM  issues  the  final  policy  and 
procedures,  it  may  differ  based  on 
comments  received,  and  any  new 
legislation. 

The  Appendix  of  this  Notice  provides 
the  definitions  of  terms  used  in  this 
proposed  Section  180(c)  policy  and 
procedures  and  footnoted  in  the  text. 


Policy  Statement 

It  is  OCRWM's  policy  that  each 
responsible  jurisdiction  ^  will  have  the 
training  necessary  for  safe  routine 
transportation  of  spent  nuclear  fuel  or 
high-level  waste  and  to  respond  to 
NWPA  transportation  incidents  or 
accidents.  OCRWM  will  provide 
funding  and  technical  assistance, 
subject  to  annual  appropriations,  to 
assist  states  and  tribes  to  obtain  access 
to  the  increment  of  training  necessary  to 
prepare  for  NWPA  shipments.  This 
increment  of  training  will  include 
procedures  for  emergency  response  and 
safe  routine  transportation.  The 
Department  will  take  into  consideration 
the  states'  and  tribes'  determination  of 
their  needs  when  preparing  its  budget 
for  the  Civilian  Radioactive  Waste 
Management  Program.  If  Congress  does 
not  fully  appropriate  the  funds 
requested,  the  funding  to  eligible 
jurisdictions  will  be  decreased 
accordingly. 

With  respect  to  safe  routine 
transportation  of  spent  nuclear  fuel  and 
high-level  waste,  it  is  OCRWM's  view 
that  strict  compliance  with  Department 
of  Transportation  (DOT)  and  Nuclear 
Regulatory  Commission  (NRC) 
regulations  and  applicable  state,  tribal, 
and  local  laws  and  regulations 
combined  with  state  and  tribal  safety 
and  enforcement  inspections  of  NWPA 
highway  shipments  and  continuous 
satellite  tracking  of  all  shipments  will 
provide  for  safe  routine  transportation. 
DOT  regulations  include  requirements 
for  routing:  hazardous  materials 
placarding,  marking,  and 
documentation;  and  rail  inspections. 
NRC  has  established  regulations  for 
protection  of  the  public  health  and 
safety  of  radioactive  material  shipments. 
These  regulations  include  requirements 
for  package  certification,  loading, 
materials  control  and  accountability, 
safeguards  and  security,  notification  of 
shipments,  quality  assurance  and 
tracking.  OCRWM  has  notified  NRC  tiiat 
it  intends  to  provide  tribal  notification 
of  shipments  and  state  and  tribal  access 
to  satellite  tracking  information.  The 
NRC  regulations  for  radioactive  material 
package  certification  requires 
maintenance  of  criticality  control  and 
radioactive  material  containment  under 
credible  accident  scenarios. 

For  safe  routine  transportation  of 
spent  nuclear  fuel  and  high-level  waste, 
it  is  proposed  that  OCRWM's  policy 
include  the  provision  to  each  eligible 
state  and  tribe  the  funding  and  technical 
assistance  to  prepare  for  safety  and 
enforcement  inspections  of  NWPA 
highway  shipments  and  for  access  to 
satellite  tracking  information. 


With  respect  to  responding  to  a  spent 
nuclear  fuel  or  high-level  radioactive 
waste  transportation  accident  or 
incident,  it  is  OCRWM's  view  that  with 
implementation  of  the  provisions  for    _ 
safe  routine  transportation  as  stated  in 
the  previous  paragraph  the  risk  of  an 
accident  resulting  in  a  radioactive 
materials  release  is  extremely  low. 
Further,  if  an  accident  were  to  occur, 
the  risk  of  any  significant  material 
release  or  harmful  increase  in  radiation 
levels  is  also  extremely  low.  If  an 
accident  should  occur,  with  or  without 
a  radioactive  materials  release,  state  and 
tribal  governments  have  a  responsibility 
to  respond  and  to  protect  the  public 
health  and  safety  and  the  environment 
in  their  jurisdiction.  The  Federal 
government  and.  in  particular,  the 
Department  have  radiological 
emergency  response  assets  available. 
Federal  government  assistance  is 
regionally  based  and  can  be  mobilized 
in  a  few  hoiu^.  although  it  may  take  up 
to  forty-eight  hours  to  be  fully 
functional.  The  first  responder  ^  is 
typically  a  local  police  or  fire  official. 
This  official  must  be  capable  of 
identifying  the  shipment  as  a 
radiological  materials  shipment  and 
notifying  the  proper  radiological 
emergency  response  authorities.  It  is 
desirable  for  some  of  the  state  and  tribal 
responders  to  have  received  higher 
levels  of  hazardous  materials  training. 

Therefore,  for  responding  to  a  spent 
nuclear  fuel  or  high-level  radioactive 
waste  transportation  accident  or 
incident,  it  is  proposed  that  OCRWM's 
policy  include  the  provision  of  funds 
and  technical  assistance  to  states  and 
tribes  necessary  to  address  the 
incremental  training  requirements 
resulting  from  the  NWPA  shipments,  in 
particular,  to  obtain  and  maintain 
awareness- level  training  for  all  local 
response  jurisdictions  in  the  increment 
specific  to  radioactive  materials 
shipments.  In  addition,  to  the  extent 
funds  are  available,  the  assistance  could 
be  used  to  obtain  an  enhanced  level  of 
emergency  response  capability.  This 
enhanced  level  could  include 
operations  level  training,  technician 
level  training,  and  operations  level  and 
technician  level  refresher  training  in  an 
increment  specific  to  radioactive 
materials  shipments. 

Objectives 

It  is  OCRWM's  objective  to  provide  a 
base  grant  to  every  eligible  state  and 
tribe  to  aid  in  planning  and 
coordination  activities  for  training  in  a 
timely  manner.  These  activities  could 
include  funding  the  salary  of  persormel 
in  safe  routine  transportation  and 
emergency  response  agencies. 
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determining  a  jurisdiction's  training 
needs,  and  coordinating  with  local 
jurisdictions  or  neighboring  states  and 
tribes.  A  variable  amount  of  funding  and 
technical  assistance  would  be  available 
depending  on  the  amount  of  assistance 
each  applicant  needs  to  obtain  the 
incremental  training  requirements 
resulting  from  the  NWPA  shipments,  in 
particular,  specific  to  radioactive 
materials  shipments  for  the  inspection 
training,  and  awareness  level  training.^ 
The  assistance  could  be  used  to  obtain 
awareness  level  refresher  training, 
awareness  level  train-the-trainer 
training,^  or  a  module  to  insojl  into 
existing  awareness  level  training 
programs.  And,  depending  on  available 
funds,  additional  amounts  of  funding 
and  technical  assistance  would  be 
available  to  obtain  the  increment  of 
training  to  prepare  for  radioactive 
materials  shipments  for  the  operations 
level,*  and/or  technician  level  ^  and 
refresher  training. 

OCRWM  will  base  its  evaluation  of 
the  grant  applications  on  several  factors. 
First,  the  three-year  plan  section  of  the 
application  package  demonstrates  how 
this  assistance  corresponds  to  the 
applicant's  existing  safe  routine  and 
emergency  response  structure.  The 
application  must  explain  how  these 
functions  are  currently  structured  and 
how  the  Section  180(c)  assistance  will 
provide  an  additional  increment  of 
preparedness  onto  this  existing 
structure.  Second,  the  grant  applications 
must  indicate  how  the  requested 
assistance  is  consistent  with  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  training 
standards  or  the  National  Fire 
Protection  Association  (NFPA)  training 
standards  and  reasonable  standards  for 
inspector  training,  such  as  that  offered 
by  the  Commercial  Vehicle  Safety 
Alliance  (CVSA).  In  addition,  OCRWM 
wrili  adopt,  to  the  extent  practicable,  any 
future  Department-wide  standardization 
of  assistance  to  states  and  tribes  for  the 
Department's  radioactive  materials 
shipments.  This  could  include 
standardization  of  funding  mechanisms, 
training  standards,  equipment 
purchases,  and  the  definition  of 
technical  assistance. 

It  is  the  objective  of  OCRWM  to 
provide  to  each  eligible  state  and  tribe 
financial  and  technical  assistance  to 
train  or  otherwise  prepare  for  safety  and 
enforcement  inspections  of  NfWPA  truck 
shipments  such  as  those  described  in 
the  CVSA  Enhanced  North  American 
Standards.  Rail  inspections  are  not 
included  because  the  Federal  Railroad 
Administration  (FRA)  conducts 
inspections  of  rail  cars  and  tracks  used 
to  ship  radioactive  materials. 


OCRWM  proposes  to  fund  or  make 
available  a  first  responder's  awareness 
level  videotape,  consistent  with  OSHA 
requirements  10  CFR  1910.120(q),  or  a 
module,  specific  to  radioactive  materials 
shipments,  to  insert  into  an  existing 
awareness  level  training  program,  for 
states  and  tribes  to  distribute  to  local 
public  safety  officials  along  the 
shipment  routes. 

OCRWM  also  plans  to  provide 
financial  and  technical  assistance  to 
allow  train-the-trainer  classes  for  those 
states  and  tribes  that  wish  to  provide  the 
radioactive  materials  information  in 
their  existing  awareness  level  training 
programs.  OCRWM  plans  to  provide 
funds  for  the  cost  of  the  trainers'  travel 
within  the  jurisdiction. 

As  discussed  in  the  Policy  Statement 
section,  OCRWM  believes  that  the 
combination  of  the  Federal  radiological 
emergency  response  capability  and  a 
program  that  accomplishes  the  above 
180(c)  related  objectives  will  provide 
the  nation  an  adequate  basis  to  respond 
to  any  potential  transportation 
emergency  that  may  result  bom  NWPA 
shipments.  Nonetheless,  to  the  extent 
that  funds  appropriated  for  Section 
180(c)  are  available,  OCRWM  will  also 
support  an  enhanced  level  of  emergency 
response  capability.  The  enhanced  level 
of  emergency  response  capability  could 
include  access  to  training  or  training 
materials  specific  to  responding  to  a 
radioactive  materials  transportation 
accident  at  the  operations  level, 
technician  level,  and  refresher  training. 
This  training  should  be  in  accordance 
with  OSHA  or  NFPA  training  standards. 

Funding  Mechanism 

The  Department  intends  to  implement 
Section  180(c)  through  an  OCRWM 
grants  program.  Funding  would  be 
provided  every  year  beginning 
approximately  three  years  prior  to  the 
filrst  shipment  through  state  or  tribal 
reservation  boundaries.  The  grants 
would  be  specific  to  OCRWM 's  Section 
180(c)  program  and  would  not  be 
combined  with  any  other  Department- 
sponsored  transportation  preparedness 
or  training  programs,  although 
coordination  by  jurisdictions  would  be 
encouraged.  The  grant  program  may  be 
combined  with  a  E)epartment-wide  grant 
program  in  the  future  if  one  is 
developed  and  is  practicable,  and 
consistent  with  existing  law. 

The  grants  program  would  be 
administered  in  accordance  with  the 
DOE  Financial  Assistance  rules  (10  CFR 
part  600),  which  implement  applicable 
Office  of  Management  and  Budget 
(OMB)  circulars.  In  order  to  preserve 
flexibility,  the  Department  does  not 
presently  plan  to  codify  the  policy  and 


procedures  in  this  notice  as  substantive 
regulations. 

Basis  for  Cost  Estimate/Funding 
Allocation 

The  total  program  cost  and  the 
allocation  of  funds  among  eligible  states 
and  tribes  would  be  based  on  a 
predetermined  base  amount,  and  a 
variable  amount  determined  through  the 
application  process.  The  base  grant 
would  cover  costs  associated  with 
planning  for  NWPA  shipments,  and  is 
based  on  a  salary  estimate  for  planning 
such  shipments.  In  1994.  a  Conference 
of  Radiation  Control  Program  Directors' 
(CRCPD)  siu^fey  found  the  average 
salary  of  a  state  health  physicist  was 
$35,000.  The  Department  has  doubled 
that  figure  and  adjusted  for  inflation 
during  1995  and  1996  to  reach  the 
$74,152  base  grant.  This  figure  was 
doubled  to  allow  states  and  tribes  to  pay 
the  salary  of  one  person  each  to  carry 
out  safe  routine  transportation  and 
emergency  response  planning. 

The  variable  grant  amount  would  be 
based  on  two  parts  of  the  application 
package  process.  The  first  part  would 
ask  the  applicant  to  determine  the 
amount  of  financial  assistance  needed  to 
obtain  the  appropriate  increment  of 
awareness  level  training  and  to  prepare 
for  safe  routine  transportation 
inspections  of  NWPA  shipments.  The 
second  part  would  ask  the  applicant  to 
determine  the  amount  of  financial 
assistance  needed  to  obtain  the 
appropriate  increment  of  operations 
and/or  technician  level  training  for 
emergency  response  to  prepare  for 
NWPA  shipments.  A  state  or  tribe 
would  not  be  authorized  to  use  Section 
180(c)  funds  for  purposes  not  related  to 
NWPA  shipments  such  as  development 
of  a  broad-based  non-NWPA  emergency 
response  program.  In  cases  where  basic 
emergency  response  capabilities  are 
lacking,  CJCRWM  recognizes  the  need  to 
assist  jurisdictions  through  technical 
assistance  and  increased  financial 
assistance. 

Definition  of  Key  Terms 

The  definition  of  safe  routine 
transportation  for  the  purposes  of 
determining  eligibility  or  allowable 
activities  under  the  Section  180(c) 
program  would  be  as  follows: 

•  Safe  routine  transportation  means 
the  shipment  of  spent  nuclear  fuel  and 
high-level  radioactive  waste  to  a 
repository  or  a  Monitored  Retrievable 
Storage  facility  pursuant  to  the  NWPA 
through  state,  tribal,  and  local 
jiuisdictions  in  a  manner  compliant 
with  applicable  Federal,  state,  tribal, 
and  local  laws  and  regulations.  Safe 
routine  highway  transportation  is 
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characterized  by  adequate  vehicle, 
driver,  and  package  inspection  and 
enforcement  of  the  Federal  Motor 
Carrier  Safety  Regulations  and  the 
Hazardous  Materials  Regulations.  Safe 
routine  rail  and  barge  transport  is 
characterized  by  compliance  with  rail 
and  barge  transportation  regulations 
including  Federal  Railroad 
Administration,  Coast  Guard 
regulations,  and  the  Hazardous 
Materials  Regulations. 

The  definition  of  technical  assistance 
for  the  purposes  of  the  Section  180(c) 
program  would  be  as  follows: 

•  Technical  assistance  means 
assistance,  other  than  financial 
assistance,  that  the  Secretary  of  Energy 
can  provide  that  is  unique  to  the 
Department  to  aid  training  that  will 
cover  procedures  for  the  safe,  routine 
transportation  and  emergency  response 
situations  during  the  transport  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste  to  a  repository  or  MRS  pursuant 
to  the  NWPA,  including,  but  not  be 
limited  to.  the  provision  of  training 
materials,  the  provision  of  public 
information  materials,  and  access  to 
individuals  involved  in  the  shipments. 

Technical  assistance,  as  defined, 
would  include  access  to  the 
Department's  regional  and  headquarters 
representatives  involved  in  the  planning 
and  operation  of  NWPA  transportation 
or  emergency  preparedness,  provision  of 
information  packets  that  include 
information  about  the  OCRWM  program 
and  shipments,  and  provision  of 
information  to  insert  into  curricula. 
Recognizing  the  Federal  Government's 
govemment-to-govemment  relationship 
vdth  and  Trust  responsibility  toward 
tribal  nations,  and  in  response  to 
comments  about  the  lack  of  hazardous 
materials  response  capability  on  some 
tribal  lands,  the  Department  will 
consider  making  additional  technical 
assistance  available  to  tribes  upon 
request. 

Eligibility  and  Timing  of  the  Grants 
Program 

OCRWM  intends  to  provide  grants 
and  technical  assistance  to  those  states 
and  tribes  through  whose  jurisdiction 
the  Secretary  of  Energy  plans  to 
transport  spent  nuclear  fuel  and  high- 
level  radioactive  waste  pursuant  to  the 
NWPA.  States  and  tribes  having  cross- 
deputization  or  mutual  aid  agreements 
with  a  jurisdiction  that  does  have 
shipments,  even  though  no  shipments 
may  occur  within  the  borders  of  the 
responding  state  or  tribe,  may  receive 
funding  from  the  jurisdiction  that  will 
receive  shipments.  Additionally,  in 
cases  where  a  route  constitutes  the 
border  between  two  states,  a  state  and 


a  tribe,  or  two  Indian  tribes, 
jurisdictions  on  both  sides  of  the  route 
would  be  eligible  for  Section  180(c) 
assistance. 

OCRWM  intends  that  the  application 
process  for  grants  begin  approximately 
four  years  prior  to  transportation  (about 
one  year  for  the  application  process, 
about  three  years  to  implement  the 
program)  through  the  applicant's 
jxu-isdiction.  OCRWM  intends  to  notify 
the  governor  or  tribal  leader  of  the 
jurisdiction  with  a  letter,  information 
packet,  and  application  package.. 

The  governor  or  tribal  leader  would 
be  requested  to  select  one  agency  or 
representative  within  the  jurisdiction  to 
apply  for  and  administer  the  Section 
180(c)  grant.  The  administering  agency 
or  representative  would  indicate  in  the 
application  how  it  intends  to  use  the 
funds.  If  funding  needs  to  be  provided 
to  other  agencies  (for  example,  from  the 
emergency  services  agency  to  the 
highway  patrol  to  pay  for  inspector 
training),  the  tiansfer  of  funds  would  be 
the  responsibility  of  the  recipient  state 
or  tribe.  DOE  would  require  information 
regarding  the  ultimate  recipient  of  the 
funds  to  be  provided  in  the  application. 

Eligible  states  and  tribes  would 
submit  a  grant  application  to  the 
Department.  The  application  would 
include  a  three-year  plan  detailing  how 
the  funds  would  be  spent  each  year. 
Funding  would  be  disbiu-sed  annually 
based  on  the  applicant's  three-year  plan. 
Each  eligible  state  and  tribe  would 
receive  a  base  amount  of  funding  for 
each  year  of  eligibility.  A  variable 
amount  of  funding,  based  on  the 
applicant's  determination  of  its  needs  to 
attain  an  adequate  level  of  training  and 
the  enhanced  level  of  capability,  would 
be  available  after  the  first  year  of 
eligibility. 

Local  governments  would  not  be 
eligible  to  apply  for  Section  180(c) 
grants  directly.  However,  states,  and 
tribes  if  they  have  subjurisdictions, 
would  be  required  to  coordinate  their 
planning  with  local  jurisdictions, 
indicating  in  the  application  that  the 
needs  of  local  public  safety  officials 
have  been  considered  and  how  the 
financial  assistance  will  be  distributed 
to  local  and  any  other  jurisdictions  and 
their  appropriate  public  safety'  officials. 
The  awareness  level  training  would  be 
made  available  to  all  local  public  safety 
officials.  OCRWM  expects  the 
inspection  and  enforcement  training  to 
be  provided  to  state-level  and  tribal 
employees  since  they  generally  have 
inspection  and  enforcement  authority. 
The  operations  and  technician  level 
training,  to  the  extent  they  are  funded, 
would  be  provided  to  appropriate 


public  safety  officials  at  the  grantee's 
discretion. 

OCRWM  anticipates  knowing  three  to 
four  years  prior  to  shipment  through 
which  states  or  tribal  lands  the 
shipments  will  likely  travel,  even  if 
specific  routes  have  not  been  selected. 
Using  this  information,  OCRWM  would 
notify  these  states  and  tribes  about  their 
potential  eligibility  for  the  Section 
180(c)  program.  Two  years  prior  to  the 
shipments  going  through  a  state  or  tribe, 
the  OCRWM  would  announce  proposed 
routes  within  that  state  or  tribaj 
jurisdiction. 

Within  the  first  year  of  eligibility  to 
receive  funding  (Transportation  Year 
(defined  as  the  year  shipments  will 
commence]  minus  3  or  TY-3).  the  base 
grant  will  be  available.  Within  the 
second  year  of  eligibility 
(Transportation  Year  minus  2  or  TY-2), 
a  base  grant  and  a  variable  amount  of 
financial  assistance  for  those 
jurisdictions  that  qualify  would  be 
available. 

Within  the  third  year  of  eligibility 
(Transportation  Year  minus  1  or  TY-1), 
a  base  grant  and  a  variable  amount  of 
financial  assistance  for  those 
jurisdictions  that  qualify  would  be 
available. 

In  the  year  transportation  commences. 
Transportation  Year  grants  (base  plus 
variable)  will  be  made  available.  A  state 
or  tribe  would  continue  to  be  eligible  for 
and  receive  Transportation  Year  grants 
and  technical  assistance  as  long  as 
NWPA  shipments  go  through  its 
jurisdiction  each  year.  If  there  is  a  lapse 
of  NWPA  shipments  for  three  or  more 
years,  the  state  or  tribe  would  receive  no 
funds  for  those  years  and  would  regain 
eligibility  three  years  prior  to  another 
NWPA  shipment  through  its 
jurisdiction.  Three  years  prior  to  the 
resumption  of  shipments  through  its 
borders,  a  state  or  tribe  may  again  apply 
for  TY-3  grants.  If  the  lapse  is  of  two 
years  or  less  between  shipments,  the 
Transportation  Year  grants  would 
continue  as  if  shipments  had  been 
traversing  that  jurisdiction  during  the 
lapse. 

After  a  suitable  period  of  Section 
180(c)  implementation,  an  evaluation 
may  be  conducted  by  OCRWM  to 
determine  if  some  adjustment  to  the 
base  amount  needs  to  be  made  because 
the  need  for  planning  and  coordination 
activities  associated  with  NWPA 
shipments  will  be  reduced.  For 
example,  perhaps  only  one  person  in  a 
state  agency  will  be  handling  both  safe 
routine  transportation  and  emergency 
response  functions  or  half  a  person  will 
be  needed  for  each  of  these  functions 
and  the  available  funds  might  be  more 
effectively  applied  to  training. 
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The  Section  180(c)  program  would 
include  the  following  contingency  plan 
for  schedule  and  route  changes:  in 
general,  eligible  states  and  tribes  may 
receive  an  additional  amount  of 
financial  assistance  if  asked  to  complete 
activities  in  shorter  amounts  of  time, 
i.e..  a  state  may  receive  TY-1  and  TY- 
2  funding  in  the  same  year.  If  the  route 
for  a  shipment  is  definitized  too  close  to 
the  start  of  the  shipment  to  allow  for 
Section  180(c)  implementation  or  for 
any  reason  the  responsible  jurisdictions 
along  a  definitized  route  lack  adequate 
training,  OCRWM  may  use  escorts  with 
more  training  and  equipment  than  those 
currently  used  for  the  purpose  of 
security  until  a  reasonable  time  period 
for  training  has  expired. 

Allowable  Activities  for  Funding 

This  section  describes  the  type  of 
activities  that  would  be  allowed  under 
this  proposal.  This  is  not  meant  to  be  a 
comprehensive  list,  but  merely  a  guide 
to  the  types  of  activities  an  applicant 
jurisdiction  might  consider  to  be  eligible 
for  180(c)  funding. 

For  the  most  part,  it  would  be  the 
grantee's  decision  in  consultation  with 
the  local  governments  and  first 
responders  along  the  routes  to  select 
who  gets  trained  and  the  organization 
that  administers  the  training.  Grantees 
would  describe  in  their  three-year  plan 
how  they  plan  to  assess  their 
incremental  training  needs,  where  the 
training  would  be  obtained,  any 
exercises  they  propose  to  conduct, 
whether  the  training  curriculum  needs 
any  input  from  OCRWM  about  NWPA 
shipments,  what  equipment  and 
supplies  they  propose  to  purchase,  and 
what  technical  assistance  from  DOE 
they  anticipate  requesting.  The  grantee 
would  specify  how  this  assistance 
augments  their  current  infrastructure  for 
safe  routine  transportation  procedures 
and  emergency  response. 

Specifically,  a  grantee  would  be  able 
to  budget,  for  TY-2  and  TY-1.  25 
percent  of  each  year's  total  Section 
180(c)  funds  to  purchase  appropriate 
(i.e.,  training-related)  equipment  and 
supplies.  Such  equipment  may  also  be 
used  for  responding  to  emergencies. 
After  TY-1,  the  applicant  would  be  able 
to  budget  up  to  10  percent  of  each  year's 
Section  180(c)  funds  to  purchase 
appropriate  equipment  and  supplies. 
The  equipment  and  supplies  to  be 
purchased  must  be  identified  in  the 
application  and  the  need  for  the 
equipment  justified.  The  purchase  of 
equipment  related  to  the  satellite 
tracking  system  for  NWPA  shipments 
could  be  included  in  these  percentage 
caps.  The  title  to  equipment  would  be 
vested  in  the  grantee  in  accordance  with 


the  property  provisions  at  10  CFR 
600.232. 

The  base  grant  may  be  used  to  pay  for 
staff,  travel,  and  other  costs  associated 
with  conducting  an  assessment  of 
incremental  training  needs,  and  the 
planning  and  coordination  activities 
associated  with  interacting  with  local 
jurisdictions  and  neighboring 
jurisdictions.  The  variable  amount  of 
funding  may  be  used  to  pay  for  travel 
and  tuition  costs  for  those  receiving 
training,  including  exercises  and  drills, 
and  training  on  the  satellite  tracking 
system  used  for  NWPA  shipments. 

It  would  be  the  state's  or  tribe's 
choice,  in  consultation  with  the  local 
governments  and  first  responders  along 
the  route  and  within  their  annual 
budget,  to  determine  who  receives 
refresher  training  and  with  what 
frequency.  It  also  would  be  the  state's  or 
tribe's  choice  in  consultation  with  the 
local  governments  and  first  responders 
along  the  route  and  within  their  annual 
budget,  to  determine  which  new 
personnel  receive  training  and  the 
location  of  that  training. 

IV.  Discussion  of  Comments  Received 
on  the  Notice  of  Proposed  Policy  and 
Procedures 

The  Department  received  43 
comments  in  response  to  the  May  16, 
1996,  Notice  of  Proposed  Policy  and 
Procedures.  Conunents  were  received 
from  the  Emergency  Nurses  Association; 
Western  Governors'  Association; 
Council  of  State  Covemments- 
Midwestero  Office;  National  Conference 
of  State  Legislatures;  Churchill  County, 
Nevada  Administration  Office;  Lincoln 
City,  Nevada  Board  of  County 
Commissioners;  League  of  Women 
Voters  Education  Fund;  County  of  Inyo, 
California  Planning  Department;  Office 
of  the  Governor,  Pueblo  of  Acoma; 
Lander,  Nevada  County  Board  of 
Commissioners;  Nye  County,  Nevada; 
Western  Interstate  Energy  Board; 
Nevada  Nuclear  Waste  Task  Force; 
Commercial  Vehicle  Safety  Alliance; 
Nevada  Agency  for  Nuclear  Projects; 
Nuclear  Waste  Project  Office;  Portland 
General  Electric  Trojan  Nuclear  Plant; 
Oregon  Nuclear  Safety  Division; 
Shoshone-Baimock  Tribes:  Nuclear 
Waste  Citizens  Coalition;  Southern 
States  Energy  Board;  International 
Association  of  Fire  Fighters;  Council  of 
State  Governments/Eastern  Regional 
Conference;  Michigan  Department  of  the 
Attorney  General;  Nuclear  Waste 
Strategy  Coalition;  National  Association 
of  Regulatory  Utility  Commissioners; 
State  of  Idaho's  Idaho  National 
Engineering  and  Environmental 
Laboratory  Oversight  Program;  National 
Congress  of  American  Indians;  New 


Mexico  Energy,  Minerals  and  Natural 
Resources  Department;  Nuclear 
Information  and  Resource  Service; 
Governor  of  Nebraska;  Eureka  County, 
Nevada;  U.S.  Department  of  Agriculture; 
Nuclear  Energy  Institute;  Prairie  Island 
Indian  Community;  MCT  Industries 
Inc.;  New  York  State  Emergency 
Management  Office;  Yakama  Indian 
Nation:  and  the  International 
Association  of  Fire  Chiefs,  and  a 
summary  of  comments  made  at  the  July 
1996  TEC  meeting  in  Pittsburgh, 
Pennsylvania.  Some  commenters 
provided  more  than  one  set  of 
comments. 

The  following  section  discusses 
general  categories  and  summarizes 
major  points  of  the  conunents  and  the 
Department's  response. 

Major  Issues 

A.  Section  180(c)  Policy 

General  Themes 

The  Department  received  opposing 
comments  on  the  philosophy  of 
providing  only  the  incremental  amount 
of  assistance  needed  for  jurisdictions  to 
respond  appropriately  to  an  NWPA 
transportation  accident  or  incident. 
Comments  ranged  from  stating  the 
proposal  was  unacceptable  because 
individual  applicant's  needs  were  not 
sufficiently  considered,  to  praising  the 
proposal  for  taking  into  the  account  the 
shipments'  low  risk.  Several  western 
states  wrote  to  support  the  Western 
Interstate  Energy  Board's  and  the 
Western  Governors'  Association's 
comment  that  the  proposal  is 
unacceptable  because  it  does  not 
incorporate  the  position  of  western 
governors  on  radioactive  materials 
transportation,  does  not  consider 
individual  applicant's  planning  and 
preparedness  needs,  and  therefore,  does 
not  protect  the  public's  health  and 
safety.  Critics  argued  that  the  policy 
would  not  fully  cover  the  cost  of 
preparing  for  NWPA  shipments,  thereby 
creating  an  unfunded  mandate  for  the 
states.  Others  argued  the  policy  is  not 
flexible  or  generous  enough  to 
adequately  prepare  rural  and  tribal 
jiu-isdictions  where  public  safety 
measures  may  be  lacking.  Another 
commenter  argued  the  incremental 
approach  discoimts  the  radiological  risk 
of  an  NWPA  transportation  accident. 

Other  commenters  argued  that 
incremental  assistance  was  sufficiently 
protective  of  health  and  safety  given  the 
low  risk  of  the  shipments  and  the  efforts 
made  to  involve  stakeholders  in  the 
policy  development.  The  National 
Association  of  Regulatory  Utility 
Commissioners  and  others  encouraged 
the  incremental  approach  as  long  as  the 
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program  builds  on  existing  knowledge 
about  transporting  spent  nuclear  fuel 
and  high-level  radioactive  waste. 
Another  commenter  approved  of  the 
incremental  approach  provided  the 
needs  of  the  least  prepared  communities 
were  considered.  Similarly,  the  National 
Congress  of  American  Indians  and  the 
Pueblo  of  Acoma  commented  that  while 
the  incremental  approach  was 
reasonable,  it  should  incorporate  some 
element  of  a  needs  assessment  as  a 
means  to  determine  a  supportable 
Section  180(c)  budget  and  to  satisfy  the 
Department's  Trust  responsibility 
toward  tribal  nations. 

Several  commenters  from  a  variety  of 
organizations  raised  issues  of  public 
acceptance  in  the  NWPA  transportation 
program.  Commenters  stated  that  a 
successful  transportation  program 
requires  public  acceptance  of  the  risk. 
To  achieve  that  acceptance  they  urged 
the  Department  to  communicate 
shipment  risks  (including  updating  the 
risk  analysis  conducted  in  NUREG/CR- 
2225),  security  and  accident  prevention 
measures,  and  emergency  response 
capabilities.  The  Council  of  State 
Governments-Midwestern  Office  asked 
the  Department  to  consider  what  else 
can  be  done,  within  the  scope  of  the 
Section  180(c)  program,  to  increase 
stakeholder  confidence  and  make  the 
transportation  program  more  workable. 
The  Prairie  Island  Indian  Community 
pointed  out  that  the  lack  of  tribal 
participation  in  emergency  response 
activities  associated  with  the  nearby 
Northern  States  Power  Prairie  Island 
Nuclear  Power  Plant  has  increased 
public  fear  of  the  site  and  that 
participation  in  developing  safety 
precautions  is  an  effective  counter  to 
these  fears.  The  National  Congress  of 
American  Indians  pointed  out  that 
perceived  risk  may  be  higher  on  tribal 
lands  because  Indian  peoples' 
attachment  to  the  land  is  strong  and 
moving  away  from  a  perceived  risk  is 
not  an  option.  The  Shoshone-Baimock 
tribes  pointed  out  that  public 
acceptance  of  risk  is  influenced  by  the 
degree  to  which  tribal  members  believe 
true  preparedness  has  been  achieved. 
Several  commenters  pointed  out  that 
trained  local  responders  are  a  very 
effective  means  to  calm  public  fears. 

The  Council  of  State  Governments- 
Midwestern  Office  and  several  other 
commenters  urged  the  Department  to 
limit  or  prohibit  shipments  until 
jurisdictions  have  received  funding  in 
time  to  fully  train  and  equip  their  public 
safety  personnel.  Specifically,  the 
Western  Interstate  Energy  Board  said 
routes  must  be  named  and  funding 
provided  at  least  three  years  prior  to 
shipment  through  a  jurisdiction.  These 


commenters  urged  the  Department  to 
begin  Section  180(c)  assistance  as  soon 
as  possible  in  case  Congress  passes 
legislation  that  mandates  the  siting  of  an 
interim  storage  facility  and  shipping 
begins  within  the  four-year  time  frame 
scheduled  for  Section  180(c) 
implementation.  Several  related 
comments  stated  the  position  that  the 
Department  has  an  obligation  to  begin 
accepting  waste  in  1998,  and  argued 
that  Section  180(c)  should  be 
implemented  quickly  so  as  to  meet  the 
acceptance  date. 

Several  states  and  state  organizations 
again  encouraged  the  Department  to 
begin  as  soon  as  possible  the  process  of 
route  selection,  in  cooperation  with  the 
states.  They  argued  that  jurisdictions 
need  sufficient  time  to  assess  risk  levels 
and  training  needs  in  case  shipment 
occurs  within  the  next  few  years. 

In  other  conunents.  the  Department 
was  encouraged  to  increase 
coordination  among  its  related 
transportation  training  programs, 
thereby  reducing  costs  and  building  a 
more  efficient  assistance  program.  Nye 
County,  Nevada  said  additional 
provisions  should  be  available  for  the 
host  community,  including  clarification 
of  emergency  response  roles  and 
responsibilities  across  federal  lands. 
Some  suggested  that  assistance  should 
apply  to  all  waste  destined  for  geologic 
disposal,  not  just  spent  nuclear  fuel  and 
high-level  radioactive  waste.  One 
commenter  questioned  the  wisdom  of 
centralized  storage  and  opposed  the 
program  on  the  grounds  that  the  Ruby 
Valley  Treaty  invalidates  Federal 
ownership  of  the  land.  Another 
commenter  urged  the  Department  to 
post  a  bond  to  insure  future  funding  for 
Section  180(c).  And  another  commenter 
asked  the  Department  to  clarify  whether 
a  Department  contractor  would  be 
subject  to  the  registration  requirements 
of  49  use  5108(a)  through  (h). 

Response 

It  is  OCRWM's  position  that  the 
purpose  of  a  Section  180(c)  program  is 
to  provide  jurisdictions  with  financial 
and  technical  assistance  in  an  increment 
above  their  current  level  of 
preparedness  rather  than  to  supply 
complete  emergency  response  or  safe 
routine  transportation  capabilities  along 
NWPA  transportation  routes.  Other 
federal  agencies  such  as  the  Federal 
Emergency  Management  Agency 
(FEMA)  and  the  Department  of 
■Transportation  (DOT),  as  part  of  their 
respective  missions,  assist  states  and 
tribes  in  the  creation  of  more 
comprehensive  emergency  response  and 
safe  routine  transportation  capabilities. 
Therefore,  this  proposal  is  designed  to 


provide  incremental  assistance,  above 
what  currendy  exists,  to  help 
jurisdictions  prepare  for  NWPA 
shipments.  This  program,  in 
combination  with  the  Department's 
existing  emergency  response 
capabilities,  will  help  jurisdictions 
prepare  for  these  shipments.  At  the 
same  time,  OCRWM  recognizes  that  the 
amount  will  vary  by  jurisdiction, 
depending  on  their  current 
preparedness  level.  Therefore,  the 
revised  proposed  policy  and  procedures 
for  the  grant  application  process 
requires  that  the  applicant  determine 
the  assistance  needed  to  obtain  the 
training  objectives.  This  more  flexible 
determination  of  the  assistance  level 
will  take  into  account  the  varied 
preparedness  levels  of  applicants.  At  the 
same  time,  it  is  OCRWM's  position  that 
the  safety  measures  such  as  the 
robustness  of  the  casks  and  the 
Department's  existing  emergency 
response  capabilities  make  these 
shipments  extraordinarily  safe, 
presenting  minimal  risk  to  public  health 
and  safety. 

OCRWM  recognizes  the  crucial  role  of 
communications  and  public  acceptance 
in  developing  a  workable  transportation 
program.  OCRWM  intends  to  provide 
public  information  to  jurisdictions  along 
the  routes  and  to  make  Departmental 
representatives,  whether  federal 
employees  or  contract  employees, 
available  to  communities  as  budgets 
permit.  The  training  objectives  in  this 
proposal  were  developed  with  the 
crucial  role  of  local  responders  in 
communicating  risk  and  preparedness 
in  mind. 

Regarding  the  concern  that  shipments 
may  occur  with  less  than  three  years' 
preparation,  this  proposed  policy 
includes  a  contingency  plan  should 
OCRWM  have  to  ship  spent  fuel  through 
a  jurisdiction  with  less  than  three  years 
notice.  In  addition,  OCRWM  will  work 
with  jurisdictions  on  a  case-by-case 
basis  to  meet  the  intent  of  Section  180(c) 
prior  to  any  shipments  through  a 
jiuisdiction  that  occur  on  a  contingency 
basis.  With  the  contingency  plan  in 
place,  OCRWM  sees  no  public  health  or 
safety  reason  to  limit  or  prohibit 
shipments  through  a  jurisdiction  until 
all  training  is  completed. 

This  proposal  allows  sufficient 
flexibility  for  states  and  tribes  to 
conduct  route  and  risk  assessments  if 
they  choose.  Applicants  may  request 
technical  assistance  to  aid  in  their 
efforts. 

In  response  to  the  comments 
regarding  better  coordination  among  the 
Department's  transportation  programs, 
OCRWM  continues  to  work  with  the 
Transportation  External  Coordination 
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(TEC)  Working  Group  and  other  internal 
channels  to  increase  coordination 
among  the  Department's  various 
programs.  Regarding  Nye  County, 
Nevada's  request,  OCRWM  believes  that 
discussions  about  roles  and 
responsibilities  and  any  unique  needs  of 
Nye  County  can  be  addressed  through 
Nevada's  grant  and  technical  assistance 
application  process.  Regarding 
including  all  waste  destined  for 
geological  disposal  under  the  Section 
180(c)  program,  the  language  of  Section 
180(c)  is  clear  that  assistance  is 
intended  for  the  transport  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste.  However,  the  Department 
continues  its  effort  to  provide  training 
assistance  for  its  other  radioactive 
materials  shipping  campaigns  even 
when  Section  180(c)  is  not  the 
appropriate  avenue  for  assistance. 
Regarding  opposition  to  the  program 
and  the  statement  that  the  Treaty  of 
Ruby  Valley  invalidates  Federal 
ownership  of  the  land,  those  comments 
are  noted  but  are  beyond  the  scope  of 
Section  180(c)  policy  development. 
With  regard  to  posting  a  bond  to  ensure 
future  Section  180(c)  funding,  the 
Department  intends  to  provide  funds  for 
the  Section  180(c)  program  through  the 
appropriations  process  as  required  of  all 
Federal  agencies.  Lastly,  OCRWM's 
transportation  contractors  will  be 
subject  to  all  applicable  federal,  state, 
and  local  regulations. 

Safe  Routine  Transportation 

Several  comments  were  received 
stating  that  the  definition  of  safe  routine 
transportation  was  loo  narrow  and 
should  follow  more  closely  the 
definition  developed  by  TEC.  An 
expanded  definition  was  encouraged  to 
allow  assistance  for  salaries,  equipment 
and  supplies,  plaiming  activities, 
activities  related  to  state  escorts,  record- 
keeping, compliance  audits, 
development  and  application  of  bad 
weather  procedures,  identification  and 
use  of  safe  parking  procedures, 
prenotification  and  monitoring  of 
shipments,  alternate  route  analysis  and 
designation,  infrastructure 
improvements,  and  public  information 
and  involvement  efforts.  The 
Commercial  Vehicle  Safety  Alliance 
(CVSA)  recommended  designation  of  a 
CVSA  subcontractor  as  the  central 
inspection  data  collection  agency  in 
order  to  keep  the  Out-of-Service  criteria 
up-to-date.  "Their  comments  also 
encouraged  the  Department  to  adopt  the 
Waste  Isolation  Pilot  Plant's  (WIPP) 
stringent  driver  qualification  and 
inspection  standards,  including 
requiring  that  transportation  occur 
under  the  North  American  enhanced 


inspection  standards.  Regarding  rail 
issues,  the  Southern  States  Energy 
Board  said  the  lack  of  rail  inspection 
standards  creates  a  negative  public 
perception  about  the  Department's 
efforts  to  eiuure  rail  transport  safety. 

Response 

The  definition  of  safe  routine 
transportation  in  this  notice  combines 
part  of  the  TEC  definition  and  the 
Strategy  dociiment  definition.  The 
complete  TEC  definition  was  not  used 
because  it  is  very  broad  and  does  not 
specifically  indicate  what  training  for 
safe  routine  transportation  procedures 
would  be  covered  by  Section  180(c) 
assistance.  Many  activities  suggested  in 
the  comments  are  already  required  of 
the  shipper  or  carrier  such  as 
developing  operating  protocols  and 
using  escorts.  This  negates  the  need  to 
include  the  activities  in  the  definition  of 
safe  routine  transportation  for  the 
purposes  of  providing  Section  180(c) 
assistance.  Some  requested  activities, 
such  as  alternate  route  analysis  and 
record-keeping  audits,  are  outside  the 
realm  of  training  for  safe  transport  of 
NWPA  shipments,  and  therefore  not 
included  in  the  definition.  The  revised 
proposed  policy  and  procedures  allow 
for  other  activities  to  occur  using  the 
base  grants. 

Regarding  CVSA's  comment  about 
funding  a  subcontractor,  such  activities 
may  be  funded  through  a  cooperative 
agreement,  but  would  be  outside  the 
scope  of  Section  180(c)  which  requires 
that  funding  and  technical  assistance  be 
used  for  training.  Compliance  with  the 
North  American  enhanced  inspection 
standards  would  not  be  required 
although  the  Department  anticipates 
states  will  abide  by  these  standards  once 
adopted  by  the  full  CVSA  membership. 

Regarding  the  conunents  that  the 
Department's  lack  of  rail  inspection 
standards  creates  a  negative  public 
perception,  both  the  rail  companies  and 
the  Department  of  Transportation's 
Federal  Railroad  Administration  have 
stringent  standards  for  the 
transportation  of  spent  nuclear  fuel  and 
high-level  nuclear  waste.  Focusing  more 
communications  efforts  on  rail  safety 
measures  may  help  address  concerns 
about  rail  transport. 

Technical  Assistance  and  Equipment 

Technical  assistance  and  equipment 
were  frequently  mentioned  together  in 
the  comments.  Both  state  and  tribal 
commenters  stated  that  equipment  and 
infrastructure  improvements  should  be 
available  as  part  of  technical  assistance. 
With  regard  to  tribes,  the  Department 
was  requested  to  clarify  why  equipment 
would  not  be  included  imder  the 


definition  of  technical  assistance  since 
supplying  equipment  would  be  part  of 
the  government's  Trust  responsibility  to 
tribes.  In  some  cases,  commenters 
encouraged  the  Department  to  expand 
the  definition  of  technical  assistance  to 
include  the  purchase,  calibration,  and 
maintenance  of  equipment.  A  couple  of 
commenters  asked  the  Department  to 
clarify  what  was  meant  by  the  phrase 
"unique  to  the  Department"  used  in  the 
definition  and  whether  access  to 
Department  representatives  meant 
access  to  contractor  personnel  as  well  as 
Departmental  employees. 

Many  commenters  disagreed  with  the 
10  percent  cap  of  total  funding  to 
purchase  equipment.  Instead,  they 
suggested  allowing  applicants  to  assess 
their  own  equipment  needs  and  include 
it  in  the  application  package.  Other 
commenters  stated  the  10  percent  cap 
might  work  for  most  applicants  but 
suggested  allowing  the  cap  to  be  waived 
in  some  instances,  or  create  a  sliding 
scale  that  allowed  more  funding  for 
equipment  in  the  early  years  of  training 
when  more  equipment  would  be 
needed.  Portland  General  Electric  and 
the  International  Association  of  Fire 
Chiefs  suggested  10  percent  was  an 
insufficient  cap  and  should  be  increased 
to  25  percent.  The  Nuclear  Energy 
Institute  stated  the  10  percent  cap  was 
appropriate  because  it  ensured  the 
majority  of  the  funding  will  be  used  for 
training  purposes.  Another  commenter 
said  the  10  percent  cap  was  sufficient  as 
long  as  the  Department  assisted 
jurisdictions  in  interpreting  federal 
requirements  related  to  federally- 
purchased  equipment.  Several 
commenters  made  the  point  that 
restricting  equipment  purchases  to 
"training-related"  equipment  would 
create  an  unfunded  mandate  because 
jurisdictions  could  purchase  equipment 
to  train  but  not  have  it  available  to  them 
during  an  actual  emergency  response  or 
inspection  situation.  One  comment 
recommended  that  inspection 
equipment  specifically  be  an  allowable 
expense.  A  couple  of  local  governments 
argued  that  equipment  should  be 
provided  directly  to  local  responders. 
One  commenter  requested  clarification 
on  whether  the  cap  pertained  to  the 
total  annual  Section  180(c)  budget 
allocation  to  a  state  or  tribe,  or  to  the 
assistance  passed  on  to  each  local 
jurisdiction.  They  also  asked  for 
clarification  on  what  should  be  done 
with  equipment  provided  along  routes 
not  ultimately  used. 

Response 

The  definition  of  technical  assistance 
proposed  in  this  Notice  combines  parts 
of  the  Strategy  definition  and  TEC 
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definition.  Some  activities,  such  as 
infrastructure  improvements  are  far 
outside  the  scope  of  assistance  for 
training  and  therefore  not  covered  by 
the  Section  180(c)  program.  OCRWM 
will  allow  states  and  tribes  to  use  a 
percentage  of  each  years's  grant  budget 
for  the  purchase  of  equipment.  OCRWM 
cannot  include  equipment  in  the. 
definition  of  technical  assistance.  This 
is  consistent  with  the  Departmental  and 
Government-wide  policy  which  clearly 
delineates  what  is  financial  assistance 
and  what  is  technical  assistance.  In  10 
CFR  600.202  Definitions,  the  term 
"grant"  means  an  award  of  financial 
assistance,  including  cooperative 
agreements,  in  the  form  of  money,  or 
property  in  lieu  of  money,  by  the 
Federal  Government  to  an  eligible 
grantee.  The  term  does  not  include 
technical  assistance  which  provides 
services  instead  of  money  *  *  *".  The 
phrase  in  the  definition  "unique  to  the 
Department"  was  not  meant  to  limit  the 
Department's  technical  assistance,  but 
to  recognize  that  some  jurisdictions  may 
not  be  familiar  with  the  NWPA 
shipments'  regulatory  structure,  safefy 
measures,  or  other  issues  specific  to 
these  shipments.  The  access  to 
Department  representatives  was 
intended  to  mean  access  to  both  federal 
employees  and  contractor  personnel. 

Regarding  equipment  issues, 
equipment  purchases,  calibration,  and 
maintenance  are  not  specifically 
allowed  under  the  definition  of 
technical  assistance  although  such 
activities  may  be  allowable  under  a 
recipient's  grant.  OCRWM  anticipates 
that  the  provision  of  technical 
assistance  may  include,  if  the  applicant 
requests  it,  advice  on  appropriate 
equipment  and  the  appropriate  training 
for  use  ol  the  equipment.  In  response  to 
the  arguments  against  the  10  percent 
cap  on  equipment  purchases,  OCRWM 
has  changed  the  policy  to  allow  up  to 
25  percent  of  each  applicant's  aimual 
Section  180(c)  funding  in  TY-2  and  TY- 
1  to  purchase  equipment.  Ten  percent  of 
each  recipient's  annual  Section  180(c) 
funding  may  be  used  to  purchase 
equipment  in  the  transportation  years 
after  TY-1.  Allowable  types  of 
equipment  would  include 
communications  equipment,  basic 
emergency  response  equipment,  and 
radiological  detection  equipment.  A 
percentage  cap  remains  in  place,  albeit 
a  higher  cap,  to  ensure  that  the  majority 
of  Section  180(c)  funding  is  used  for 
training  first  responders  for  NWPA 
shipments  while  giving  grant  recipients 
the  flexibility  to  target  their  funding 
from  year  to  year.  The  "training-related" 
phrase  was  retained  in  the  policy. 


However,  as  previously  stated,  such 
equipment  may  also  be  used  during 
actual  emergency  responses,  not  just  for 
training.  Equipment  is  not  being 
provided  directly  to  local  governments 
because  the  Section  180(c)  language  and 
legislative  history  clearly  indicate  that 
assistance  should  be  provided  to  states. 
In  addition,  it  is  within  the  states' 
authority,  not  the  federal  government's, 
to  determine  the  public  safety  structure 
within  their  state.  In  response  to  the 
questions  posed,  the  cap  pertains  to  the 
total  aimual  Section  180(c)  budget 
allocation  to  a  state  or  tribe.  For 
equipment  that  is  supplied  along  routes 
not  ultimately  used  for  NWPA 
shipments,  the  Department  would 
advise  the  state  or  tribe  on  requirements 
related  to  equipment  acquired  under  the 
grant,  and  the  appropriate  disposition  of 
the  equipment.  Inspection  equipment  is 
not  specifically  mentioned  in  the  policy 
because  it  will  be  the  grant  recipient's 
choice  as  to  whether  to  purchase 
emergency  response  or  inspection 
equipment. 

Training  Standards 

Comments  on  training  standards  were 
fairly  consistent.  Commenters  requested 
the  Depeutment  to  define  more  clearly 
the  roles  and  responsibilities  of  local 
and  state  emergency  responders  and  the 
training  goals  for  each  level  of 
emergency  response.  Several 
commenters  encouraged  the  Department 
to  set  training  goals  for  local  responders 
by  defining  what  "adequate"  training 
means  and  by  defining  the  specific  tasks 
required  to  respond  to  an  NWPA 
transportation  incident  or  accident. 
They  requested  the  Department  to  fund 
training  to  a  level  consistent  with  the 
defined  roles  and  responsibilities, 
allowing  the  grant  recipients  to  decide 
how  best  to  meet  those  goals.  The 
Southern  States  Energy  Board  said  that 
awareness  level  training  for  local 
responders  was  not  sufficient.  The 
International  Association  of  Fire  Chiefs, 
on  the  other  hand,  said  local  responders 
are  already  overburdened  with  training 
and  that  two  to  four  hours,  possibly  in 
a  video  format,  would  be  sufficient. 
They  also  recommended  not  using  the 
Occupational  Safety  and  Health 
Administration's  1910.120(q) 
regulations  as  they  were  too  great  a 
burden.  Another  commenter  requested 
that  the  Department's  training  standards 
include  Attachment  H,  "Recommended 
Sequence  of  Radiological  Training,'  of 
FEMA  TD-100,  "Management  Plan  for 
Radiological  Training  Series."  Another 
commenter  said  the  standards  in  the 
proposed  policy  were  inadequate  and 
encouraged  the  Department  to  look  at 
NUREG/CR-2225  (1981)  "An 


Unconstrained  Overview  of  the  Critical 
Elements  in  a  Model  State  System  for 
Emergency  Response  to  Radiological 
Transportation  Incidents." 

Several  commenters  wanted  the 
Department  to  work  more  cooperatively 
to  define  the  interface  between  the 
federal  and  state  or  tribal  levels  of 
public  safety  officials.  A  few 
commenters  recommended  using  the 
transportation  programs  for  the  Waste 
Isolation  Pilot  Plant  in  New  Mexico  and 
the  EVepartment's  Cesium  shipments  as 
models  for  this  cooperation.  The 
Western  Interstate  Energy  Board  again 
requested  the  Department  to  write  a 
transportation  plan  that  provides  a  basis 
for  interaction  among  the  various 
governmental  levels  regarding  routing, 
training,  operations,  and  other 
transportation  matters.  They  also 
reiterated  their  desire  for  the 
Department  to  establish  Regional 
Training  Advisory  Teams  and  a 
National  Training  Advisoty  Committee. 
To  support  program  flexibility,  one  state 
requested  that  the  Department  allow 
states  to  prioritize  training  assistance 
along  the  routes. 

The  Commercial  Vehicle  Safety 
Alliance  requested  that  the  Department 
increase  efficiency  and  consistency 
regarding  inspection  and  enforcement 
training  by  funding  CVSA  to  conduct 
the  training,  and  requiring  grant 
recipients  to  attend  CVSA's  North 
American  Enhanced  Insf)ection 
Standard  training  and  refresher  training. 
They  based  their  argimient  on  the  fact 
that  they  are  the  only  organization  in 
North  America  that  offers  standardized 
inspection  training  across  North 
America  for  radiological  materials 
transportation,  and  that  requiring 
participation  in  the  CVSA  enhanced 
inspection  program,  where  participating 
states  agree  not  to  reinspect  shipments 
already  inspected  by  another 
participating  state,  would  limit  the 
number  of  inspections  and  increase  the 
transportation  program's  efficiency. 

In  other  comments,  the  League  of 
Women  Voters  Education  Fund 
recommended  developing  training 
modules  and  information  packets  in 
conjunction  with  TEC  and  emergency 
response  personnel.  A  county  supported 
modular  training  formats  and  distance 
learning  as  well  as  preserving  the 
training  resources  at  the  Department's 
Nevada  Test  Site.  The  Nuclear  Waste 
Citizen's  Coalition  stated  that  the 
Department  should  mandate  attention  to 
antiterrorism  training  and  the 
development  of  potential  terrorist 
scenarios  and  provide  the  carrier  with  a 
list  of  emergency  response  contact 
numbers  at  each  jurisdiction  along  the 
route.  The  Emergency  Nurses 
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Association  stated  that  hospitals  need 
access  to  information  about  available 
training  and  that  they  should  qualify  for 
the  same  training  as  other  public  safety 
personnel. 

Response 

This  revised  policy  addresses  many  of 
the  conunenters'  concerns.  CXDRWM  has 
stated  in  this  revised  policy  what  it 
views  as  adequate  training  for  safe 
routine  transportation  and  emergency 
response  capabilities  along  NWPA 
routes.  The  states  and  tribes  have  the 
right  and  responsibility  to  determine 
how  best  to  apply  this  training  and  to 
determine  how  best  to  protect  the 
health,  safety,  and  welfare  of  their 
citizens.  The  powers  and 
responsibilities  of  local  governments 
depend  on  the  state  constitution  under 
which  they  operate.  In  order  to  receive 
Section  180(c)  funds,  OCRWM  will 
require  that  the  states  {and  tribes  if  they 
have  subjurisdictions  within  their 
government)  consult  with  the  first 
responders  and  local  governments 
regarding  awareness  level  training  in 
order  to  determine  the  level  of 
assistance  needed  to  meet  OCRWM's 
training  goals.  CXZRWM  has  stated  its 
objective  that,  at  a  minimum,  all  local 
response  jurisdictions  have  awareness 
level  training  in  order  to  recognize  an 
NWPA  shipment,  know  its  contents,  its 
associated  risk,  and  what  authorities  to 
notify  in  case  of  an  accident  or  incident. 
Coordinating  Section  180(c)  assistance 
with  FEMA  training  programs  or  other 
training  programs  that  a  grant  recipient 
may  already  be  using  is  encouraged, 
however,  OCRWM  sees  no  need  to  limit 
all  grant  recipients  to  Attachment  H  of 
FEMA's  Management  Plan  for 
Radiological  Training  Series.  In 
addition,  the  NUREG/CR-2225 
document  is  a  useful  document  for 
planning  in  a  model  scenario.  However, 
the  text  states  that  the  study  is  an 
unconstrained  view  of  the  critical 
elements  in  a  state  program  for 
radiological  emergency  response, 
presuming  no  bounds  of  manpower, 
funding,  development  time,  or  other 
real-world  constraints.  In  addition,  the 
model  does  not  specify  the  type  of 
radioactive  material,  therefore,  it  does 
not  take  into  account  the  packaging 
used  for  NWPA  shipments  and  the  low 
risk  of  these  shipments. 

CX:RWM  decided  to  rely  on  the  OSHA 
1910.1 20(q)  regulations  as  those  most 
relevant  to  providing  emergency 
response  training  for  spent  fuel 
shipments  since  these  are  the 
regulations  applicable  to  employers 
whose  employees  respond  to  hazardous 
materials  emergencies  and  spent  nuclear 
fuel  is  a  class  of  hazardous  materials. 


These  requirements  can  be  addressed 
through  the  use  of  the  NFPA  training 
standards  or  other  implementing 
guidelines. 

The  Department  recognizes  the  need 
for  clear  lines  of  responsibility  and 
communication  during  a  transportation 
emergency  and  anticipates  working  with 
grant  recipients  on  these  matters 
through  the  provision  of  technical 
assistance  and,  as  budget  allows,  by 
conducting  drills  and  exercises.  Grant 
recipients  may  use  their  funds  to 
coordinate  their  emergency  response 
planning  with  other  grant  recipients  if 
they  wish;  however.  CXIRWM  believes 
establishing  regional  and  national 
training  advisory  teams  would  drain 
financial  assistance  away  &om  grant 
recipients.  The  Department  has  not  yet 
prepared  an  OCRWM  transportation 
plan  because  these  types  of  plans 
require  knowledge  of  a  level  of  detail 
that  has  not  yet  been  determined.  For 
example,  included  in  the  plan  would  be 
points-of-contacts  along  the  routes, 
origins  and  destinations  of  shipments, 
and  shipment  schedules.  This  does  not 
preclude  OCRWM  from  developing  a 
transportation  plan  in  the  future,  when 
these  open  issues  are  resolved. 

The  policy  does  not  specifically 
require  states  and  tribes  to  take  CVSA 
training;  however,  since  CVSA  is  the 
only  organization  in  North  America  that 
offers  standardized  motor-carrier 
inspection  training  and  49  states 
participate  in  CVSA,  OCRWM 
anticipates  that  jurisdictions  will  abide 
by  the  CVSA  reciprocal  inspection 
standards  program. 

In  response  to  the  other  comments, 
the  Department's  Transportation 
Emergency  Preparedness  Program  has 
an  ongoing  effort  to  coordinate  and 
make  available  training  curricula  to  the 
stakeholders.  The  focus  of  this  program 
is  the  consolidation  and  enhancement  of 
ongoing  training  into  a  flexible,  modular 
format  for  incorporation  into  federal, 
state,  tribal,  and  local  training  programs. 
A  key  element  of  this  program  is 
coordination  via  public  forums,  surveys, 
and  pilot  testing  by  public  groups  such 
as  TEC,  and  professional  and  volunteer 
emergency  response  officials.  A  current 
effort  is  the  final  pilot  test  of  the 
Radiation  Materials  Emergency 
Response:  Awareness  Level  module  due 
for  final  release  this  fall.  Regarding 
terrorist  concerns,  the  NRC  requires  that 
the  security  plan  for  the  shipments 
consider  terrorist  scenarios.  It  should  be 
noted  that  the  formidable  containers 
and  nonvolatile  nature  of  the  contents, 
which  enhance  survival,  even  in  severe 
accidents,  would  likewise  minimize  the 
affect  of  terrorist  attack.  While  not 
required  by  federal  statute,  the  drivers 


of  other  DOE  shipments  have  had  access 
to  an  emergency  response  contact  list 
for  the  jurisdictions  they  pass  through. 
The  Department  finds  no  reason  to 
discontinue  this  practice.  This  proposal 
does  not  include  the  training  of  hospital 
personnel  as  an  objective,  but  grant 
recipients  may  use  their  funds  for  this 
purpose  if  they  believe  they  have  met 
the  policy's  other  training  objectives. 
OCRWM  will  provide,  for  public 
information  and  as  part  of  awareness 
training,  information  about  Oak  Ridge 
National  Laboratory's  Radiological 
Emergency  Assistance  Center  and 
Training  Site  and  its  24-hour  on-call 
assistance. 

Timing  and  Eligibility 

For  the  most  part,  commenters 
supported  the  eligibility  requirements 
proposed  in  the  last  notice.  Several 
Nevada  counties  recommended  that 
local  governments,  since  in  most  cases 
their  public  safety  officials  will  respond 
first  to  an  accident  or  incident,  be 
directly  eligible  for  assistance.  Nye 
County  requested  the  Department  take 
into  account  the  unique  position  of  the 
host  community  and  define  their 
eligibility  and  funding  assistance 
differently  than  jurisdictions  along  the 
routes.  Other  commenters  suggested  that 
jurisdictions  be  eligible  when  they  have 
emergency  response  authority  over  a 
route,  regardless  of  whether  the 
shipment  travels  through  their 
jurisdiction,  i.e.,  when  a  mutual  aid 
agreement  exists  between  two 
jurisdictions  although  the  responding 
jurisdiction  may  not  have  any  NWPA 
shipments  through  its  borders.  Another 
commenter  suggested  that  all  potentially 
affected  jurisdictions  should  be  eligible 
regardless  of  whether  they  have  an 
emergency  response  role  over  the  route. 
Several  tribes  and  the  National  Congress 
of  American  Indians  urged  the 
Department  to  consider  the  rights  some 
tribes  have  over  culturally  significant 
lands.  The  comments  stated  that  tribes 
should  be  eligible  when  they  have  an 
interest  in  protecting  and  preserving 
these  areas  even  though  they  may  not 
have  emergency  response  authority  over 
those  lands.  The  Commercial  Vehicle 
Safety  Alliance  stated  that  the  state 
agency  responsible  for  on-highway 
enforcement  of  motor  carrier  regulations 
should  be  specified  as  the  agency 
designated  to  receive  funds  for  safe 
routine  transportation  procedures, 
ensuring  that  training  assistance  reaches 
the  persoimel  responsible  for  motor 
carrier  regulation. 

Comments  received  on  the  timing  of 
the  assistance  ranged  fit)m  one 
statement  that  a  four-year  process  is  too 
long  to  another  statement  that  the  WIPP 
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experience  shows  four  years  is  the 
minimum  time  required  given  the 
number  of  applicants  and  the^low 
process  of  application  review.  The 
governor  of  Oregon  stated  that  the 
application  process  should  be 
streamlined  to  less  than  a  year  and  the 
Council  of  State  Governments- 
Midwestern  Office  stated  that  the 
assistance  should  be  provided  one  to 
two  years  prior  to  shipment.  A  couple 
of  commenters  suggested  the  program 
would  be  more  flexible  if  assistance 
were  allowed  to  begin  more  than  fours 
years  prior  to  shipment  for  jurisdictions 
that  need  extra  preparation.  The 
National  Congress  of  American  Indians 
argued  that  tribes,  when  they  lack 
infrastructure  and  emergency  response 
preparedness,  need  assistance  to  begin 
now.  The  emergency  preparedness 
workshops  the  National  Congress  of 
American  Indians  conducted  in  the  last 
three  years  has  indicated  that  a  critical 
lack  of  trained  people  and  infrastructure 
exist  on  most  Indian  lands.  In  addition, 
the  Council  of  State  Governments — 
Midwestern  Office  stated  that  to  prepare 
sufficiently  and  to  target  resources,  die 
Department  must  announce  the  queue, 
the  routes,  the  modes,  and  the  process 
of  interaction  with  the  private 
transportation  contractors.  Several 
western  states  argued  that  routes  should 
be  announced  and  assistance  should 
begin  three  to  five  years  prior  to 
shipment  to  allow  for  alternate  routing 
and  to  assess  training  and  related  needs. 

Others  expressed  concern  about  the 
possibility  of  a  Congressionally 
mandated  interim  storage  site  resulting 
in  transportation  across  their 
jurisdictions  in  less  than  the  four-year 
time  frame.  The  governor  of  Nebraska, 
the  National  Congress  of  American 
Indians,  and  the  Nevada  Nuclear  Waste 
Task  Force  said  that  current 
preparations  for  these  shipments  are  not 
sufficient  for  public  safety  and 
expressed  concern  that  delaying  Section 
180(c)  implementation  now  risked 
having  less  than  four  years  to  prepare 
should  Congress  site  an  interim  storage 
facility.  The  Southern  States  Energy 
Board  stated  the  four-year  time  frame  is 
irrelevant  since  the  Department  is 
scheduled  to  begin  shipping  spent 
nuclear  fuel  within  two  years. 

Commenters  offered  several 
suggestions  on  the  contingency  plan 
which  called  for  more  highly  trained 
and  equipped  escorts  in  some  cases  and 
to  provide  funding  and  assistance  in  a 
shorter  time  frame  in  other  cases.  While 
no  comments  were  strongly  critical  of 
the  contingency  plan,  one  state 
organization  requested  that  the 
Department  detail  the  potential 
contingencies  the  Department  envisions. 


and  reiterated  their  position  that 
contingency  escorts  would  be 
acceptable  for  only  limited  numbers  of 
shipments  and  any  large-scale 
movement  of  spent  nuclear  fuel  would 
require  sufficient  assistance  and  time  to 
prepare.  Similarly,  another  state 
organization  warned  that  contingency 
plans  do  not  compensate  for  sufficient 
planning  and  preparations.  The  Nuclear 
Information  and  Resource  Service  stated 
that  escorts  must  be  highly  trained  to 
handle  accident  conditions.  The 
Nuclear  Energy  Institute  encouraged  the 
flexibility  of  contingency  plans  in  order 
that  transportation  not  be  interrupted  by 
bad  weather,  road  maintenance, 
noncompliance  by  grant  recipients,  or 
other  potential  delays.  The  Southern 
States  Energy  Board  pointed  out  that  the 
contingency  plan  only  deals  with 
emergency  response  procedures  and  not 
safe  routine  transportation  procedures. 
They  questioned  whether  the  level  of 
assistance  to  train  inspectors  would 
allow  states  to  move  inspectors  quickly 
within  a  state  should  a  route  be  changed 
suddenly. 

One  commenter  said  escorts  must  be 
trained  in  the  incident  command  system 
and  be  prepared  to  provide  radiological 
information  to  a  local  incident 
commander.  Another  commenter  said 
the  Nuclear  Regulatory  Commission's 
(NRC)  regulations  on  escorts  were  not 
sufficient  in  rural  areas  because  the 
escort  would  be  nothing  more  than  a 
replacement  driver. 

Response 

The  Department  based  its  proposed 
requirements  for  eligibility  on  the 
statutory  language  of  the  NWPA  and 
OCRWM's  prior  discussions  with 
stakeholders  about  beginning  assistance 
three  to  five  years  prior  to 
commencement  of  shipping  through  a 
jurisdiction.  Eligibility  was  expanded  to 
permit  states  and  tribes  to  transfer  funds 
to  those  jurisdictions  with  mutual  aid  or 
cross-deputization  agreements  for 
emergency  response  and  to  include  both 
jurisdictions  in  those  cases  where  a 
route  constitutes  the  border  between 
two  jurisdictions.  These  changes  allow 
all  parties  with  authority  over  an 
accident  or  incident  to  receive  training 
assistance  for  NWPA  shipments.  Local 
governments  are  not  eligible  for  direct 
assistance  because  the  language  in  the 
statute  provides  that  state  governments 
allocate  the  assistance  to  local 
jurisdictions.  For  a  tribe,  in  those 
instances  where  a  tribe  has  rights  to 
culttu-ally  significant  lands,  OCRWM 
anticipates  working  with  the  tribal 
government  through  the  provision  of 
technical  assistance.  Regarding  CVSA's 
request  that  the  state  agency  responsible 


for  on-highway  enforcement  of  motor 
carrier  regulations  be  eligible  for  direct 
funding,  OCRWM  believes  it  is  the  role 
of  the  state  governor  to  determine  what 
agency  is  responsible  for  the  Section 
180(c)  program. 

OCRWM  would  have  to  use 
contingency  plans  for  Section  IBO(c)  if 
the  Department  were  directed  to  ship 
prior  to  full  implementation  of  Section 
180(c),  which  means  with  a  preparation 
period  of  less  than  approximately  four 
years.  OCRWM  did  not  make  any 
changes  to  the  timing  of  the  grants 
process  because  the  current  proposed 
four-year  time  frame  provides  sufficient 
flexibility.  Should  shipment  have  to 
occxu-  within  less  than  the  time  frame 
plarmed,  the  contingency  plan  will 
assist  jurisdictions  in  preparing  for  the 
shipments  at  no  risk  to  shipment  safety. 
Under  the  Department's  current  Civilian 
Radioactive  Waste  Management 
Program  Plan,  the  earliest  transportation 
could  begin  is  2004.  If  Congress 
mandates  an  interim  storage  site,  the 
contingency  plan  can  accommodate 
early  shipment.  Similarly,  if  routes  are 
announced  two  years  prior  to  shipment, 
grant  recipients  should  have  ample  time 
to  consider  alternate  routes  and  interact 
with  the  private  transportation 
contractors.  Information  is  available 
about  the  queue  through  documents 
such  as  DOE/RW-0457  'Acceptance 
Priority  Ranking  £uid  Annual  Capacity 
Report."  Regarding  the  preparedness 
concerns  of  tribal  govenunents,  this 
proposal  does  expand  the  application  of 
technical  assistance  to  be  responsive  to 
these  concerns  where  warranted. 
OCRWM  has  tried  to  correct  the  lack  of 
safe  routine  transportation  contingency 
plans  by  allowing  grant  recipients  to 
determine  the  number  of  inspectors  to 
train.  When  escorts  are  part  of  the 
contingency  plan,  OCRWM  has  stated 
the  escorts  would  be  more  highly 
trained  and  equipped  than  those 
routinely  used  for  the  purposes  of 
safeguards  and  security. 

Regarding  the  comments  on  escorts. 
OCRWM  anticipates  that  escorts  used 
on  a  contingency  basis  would  have 
significant  training  in  the  radiological 
emergency  response  procedures  and  be 
fully  versed  in  issues  of  federal,  state, 
tribal,  and  local  jurisdictional  authority 
under  accident  or  incident  conditions. 
There  is  no  safety  reason  to  increase  the 
number  of  escorts  beyond  the  Nuclear 
Regulatory  Commission's  regulatory 
requirements. 

Funding  Allocation  Formula 

The  funding  allocation  formula, 
presented  in  the  appendix  to  the  May 
16,  1996,  Proposed  Policy  and 
Procediu^s,  was  roundly  criticized. 
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Almost  all  the  commenters  said  the 
measures  used  to  determine  hinding 
levels,  for  example,  the  numbers  of 
people  trained  and  the  route  miles  as  a 
basis  for  the  variable  funding,  were  an 
arbitrary  determination  by  the 
Department  and  did  not  correspond  to 
real  training  needs  in  the  jurisdictions. 
Many  commenters  objected  to  the 
Department's  determining  the  funding 
level  and  not  discussing  with  eligible 
jurisdictions  the  planning  issues  that 
impact  training  needs  such  as  the 
routes,  the  number  of  shipments,  and 
the  shipment  schedules.  A  frequent 
recommendation  was  that  the  number  of 
people  trained  and  the  number  of 
trainers  should  be  negotiated.  Similar 
recommendations  included  basing 
funding  on  the  training  and  equipment 
needs  of  local  responders,  and  using  the 
Western  Governors'  Association  straw 
man  regulations.  Commenters 
firequently  mentioned  that  if  the 
Department  failed  to  use  a  needs-based 
system  for  the  funding  allocation,  the 
policy  would  be  viewed  as  an  unfunded 
mandate. 

Recommendations  on  how  the 
funding  allocation  should  occur  were 
varied  but  generally  included  some 
level  of  needs  assessment  as  determined 
by  the  eligible  state  or  tribe.  Comments 
on  the  role  of  population  in  determining 
funding  levels  ranged  from  the 
International  Association  of  Fire 
Fighters  and  the  Council  of  State 
Governments/Eastern  Regional 
Conference  stating  that  higher 
population  levels  require  the  training  of 
more  public  safety  personnel  to  Nye 
County,  Nevada  stating  that  population 
should  be  used  as  an  inverse  funding 
variable  since  rural  areas  tend  to  be  less 
prepared  and  need  more  assistance. 
Several  tribal  commenters  encouraged 
the  Department  not  to  use  population  at 
all  as  a  factor  because  low  population 
on  tribal  lands  tends  to  limit  the 
assistance  available  to  tribes. 

Others  recommended  using  shipment 
miles,  not  route  miles  as  part  of  the 
allocation  basis.  Another  commenter 
recommended  including  accident  rates 
along  routes  as  the  allocation  basis.  The 
Commercial  Vehicle  Safety  Alliance 
recommended  that  funding  for  inspector 
training  be  based  on  a  combination  of 
population,  number  of  inspectors, 
number  of  inspections,  and  the  number 
of  points  of  entry  for  each  eligible 
jurisdiction,  similar  to  the  present 
policy  in  calculating  the  U.S.  DOT's 
hazardous  materials  registration 
program,  49  CFR  107-601. 

The  Council  of  State  Governments- 
Midwestern  Office  and  the  Eastern 
Regional  Conference  both  requested  that 
the  Department  inform  the  governors  of 


the  annual  funding  projections  for  their 
state  and  work  to  keep  funding  levels 
constant  to  assist  states  with  their 
planning  and  budgeting  cycles. 

Response 

OGRWM  has  fundamentally  changed 
the  funding  allocation  formula  in  this 
revised  proposed  policy.  The  formulaic 
approach  has  been  dropped  and  a  more 
needs-based  approach  developed.  The 
new  approach,  while  limited  by 
OCRWM's  training  objectives,  will 
allow  more  flexibility  for  grant 
recipients  to  determine  how  much 
assistance  they  need  to  be  prepared  for 
NWPA  shipments.  Instead  of  using 
population  or  other  variables  to 
determine  funding  levels,  the  level  of 
preparedness  will  factor  into  the 
funding  allocation.  The  needs-based 
approach  would  apply  both  to  safe 
routine  transportation  training  and 
emergency  response  training,  negating 
the  need  for  a  specific  funding  formula 
for  either  type  of  procedures.  The 
comments  about  projected  funding  and 
consistent  funding  levels  are  noted. 

Allowable  Use  of  Funds 

Comments  on  the  allowable  use  of 
funds  tended  to  overlap  with  comments 
on  training  standards  and  overall 
program  policy.  Commenters,  including 
the  National  Association  of  Regulatory 
Utility  Commissioners,  the  International 
Association  of  Fire  Fighters,  a  couple  of 
counties,  and  most  states  encouraged 
the  Department  to  fund  some  form  of 
route  and  risk  assessments.  Route  and 
risk  assessments,  it  was  argued,  are  the 
first  steps  in  preparing  for  NWPA 
shipments,  assisting  jurisdictions  to 
identify  specific  hazards,  write  an 
effective  emergency  response  plan,  more 
efficiently  deploy  Section  180(c) 
resources,  and  take  specific  accident 
prevention  measures.  The  Department 
was  encouraged  to  conduct  early  route 
selection  in  cooperation  with  states  and 
tribes  as  an  initial  step  in  defining  the 
appropriate  increment  of  assistance,  and 
to  reduce  confusion  and  antagonism  in 
jurisdictions  along  the  routes.  The  point 
was  made  that  a  cooperative  approach 
to  route  and  risk  analysis  and  related 
planning  activities  would  take  more 
than  two  years  or  the  Department  would 
risk  inadequate  planning  involving 
stakeholders.  Defining  the  interface 
among  the  federal  government,  private 
contractors,  and  involved  jurisdictions 
was  suggested  as  part  of  an  overall 
cooperative  approach.  One  commenter 
suggested  that  the  Department  should 
make  technical  assistance  available  to 
assist  jurisdictions  in  conducting  risk 
assessments  even  if  financial  assistance 
is  not  available.  One  commenter  asked 


why  states'  ability  to  determine  the 
appropriate  use  of  funds  was 
inconsistent  with  tribal  governments' 
ability. 

A  variety  of  commenters  encouraged 
the  Department  to  allow  funds  to  pay  for 
administrative  costs  such  as  salaries  and 
record-keeping.  Lincoln  County,  Nevada 
suggested  the  Department  pay  for  75 
percent  of  a  person's  salary  in  each  local 
jurisdiction,  while  a  few  states 
commented  that  states  should  receive 
funding  for  one  person  each  to  carry  out 
safe  routine  transportation  and 
emergency  response  planning  activities. 
One  commenter  asked  whether  states 
would  have  to  cover  the  cost  of  Federal 
employees  participating  in  public 
meetings.  Commenters  also  requested 
clarification  on  the  use  of  funds  to  train 
state  personnel  as  well  as  local 
personnel  given  that  Section  180(c) 
states  assistance  is  for  "public  safety 
officials  of  appropriate  units  of  local 
government.  *   *   *"  On  the  subject  of 
pass-through  requirements,  a  few 
commenters  requested  the  proposal 
require  a  pass-through  of  hinds  to  the 
local  level.  One  suggested  75  percent  of 
funds  be  passed-through  while  another 
said  even  if  funds  are  not  passed 
through,  the  majority  of  training 
assistance  should  reach  the  local  level. 

By  far  the  most  frequent  comment  was 
an  expression  of  disagreement  with  the 
Department's  decision  not  to  allow 
drills  and  exercises  as  part  of  training. 
Almost  every  commenter  made  the 
point  that  exercises  and  drills  are  an 
essential  part  of  the  learning  process. 
One  commenter  suggested  frinding  a 
percentage  of  a  jurisdiction's  cost  for 
drills  and  exercises  saying  it  would  be 
more  effective  and  less  costly  for  the 
Department  to  fund  state  and  local  level 
drills  and  exercises  than  to  conduct 
large-scale  joint  federal,  state,  and  tribal 
exercises.  An  alternative  suggestion  was 
to  fund  a  fixed  number  of  multi- 
juxisdictional  exercises  each  year. 

A  mix  of  views  was  expressed  on  the 
Department's  statement  encouraging 
grant  recipients  to  coordinate  their 
training  for  NWPA  shipments  with 
other  training  programs  such  as  FEMA's 
radiological  training.  One  commenter 
said  it  would  be  illegal  to  use  other 
federal  programs  to  pay  for  NWPA 
training.  The  State  of  New  Mexico  and 
the  Nuclear  Energy  Institute  both 
encouraged  coordination  with  other 
training  programs  to  provide  states 
Qexibility  in  obtaining  training  and 
maximizing  the  effectiveness  of  Section 
180(c)  funds.  On  a  slightly  different 
note,  conmaenters  cautioned  the 
Department  not  to  rely  on  other  federal 
programs  to  provide  more  elementary 
emergency  response  and  safe  routine 
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transportation  capabilities  because 
cutbacks  in  federal  spending  have 
jeopardized  programs  such  as  FEMA's 
equipment  calibration  laboratories. 

Response 

The  revised  proposed  policy  and 
procedures  increase  the  types  of 
activities  that  Section  180(c)  funds  may 
cover.  While  the  base  grant  was  derived 
from  a  salary  estimate,  it  could  be  used 
to  offset  the  cost  of  salaries,  to  conduct 
planning  activities  such  as  route  and 
risk  assessments,  to  coordinate  with 
neighboring  grant  recipients  and  local 
jurisdictions,  or  interact  with  the  private 
transportation  contractors  or  federal 
employees.  The  base  amount  of  funding 
doubled  the  original  salary  estimate  to 
allow  states  and  tribes  to  pay  the  salary 
of  one  person  each  to  carry  out  safe 
routine  and  emergency  response 
procedures  planning,  if  that  is  what  the 
state  or  tribe  chooses  to  do.  The 
proposed  policy  and  procedures  did  not 
differentiate  between  a  state's  authority 
to  determine  the  best  use  of  funds 
within  their  jurisdiction  from  a  tribal 
government's  authority  to  determine  the 
best  use  of  funds  within  their 
jurisdiction.  This  policy  intends  to  give 
equal  treatment  to  state  and  tribal 
governments  with  regju'd  to  eligibility, 
use  of  funds,  and  other  policy  matters. 
The  policy  will  have  to  make 
allowances  for  different  governmental 
structures  of  state  and  tribes,  since  for 
example,  tribes  seldom  have 
subjurisdictions  with  which  to 
coordinate  and  plan. 

The  prescriptive  pass-through  of 
funds  to  the  local  level  is  not  required 
because  it  is  unclear  that  such  a  pass- 
through  would  result  in  the  most 
efficient  use  of  training  resources. 
Training  for  safe  routine  transportation 
procedures,  as  defined  for  the  Section 
180(c)  program,  would  occur  at  the  state 
level  since  state-level  employees  have 
motor-carrier  inspection  and 
enforcement  powers.  OCRWM 
anticipates  that  local  public  safety 
officials  will  receive  increased  training 
benefits  under  this  proposed  policy 
because  of  the  increased  requirement  to 
ensure  planning  and  coordination  at  the 
local  level  and  to  ensure  that  local 
responders  will  be  the  recipients  of  the 
awareness  level  training.  The  recipient 
state  (or  tribe  if  they  have 
subjurisdictions)  will  determine 
whether  local  salaries  are  ofeet. 

Federal  representatives'  attendance  at 
public  meetings  will  be  funded  by 
OCRWM,  not  out  of  grant  recipients' 
funds.  OCRWM  plans  to  allow  grant 
applicants  to  factor  in  the  cost  of  drills 
and  exercises  as  part  of  their  grant 
applications. 


Regarding  the  coordination  of  Section 
180(c)  assistance  with  other  training 
programs,  the  Department  retains  its 
position  of  encouraging  grant  recipients 
to  detail  in  their  three-year  plans  how 
this  assistance  will  enhance  their 
current  efforts  to  prepare  for 
radiological  materials  shipments.  For 
example,  if  a  grant  recipient  already 
relies  on  FEMA  training  classes  to 
prepare  their  first  responders,  then  they 
would  be  encouraged  to  use  Section 
180(c)  assistance  to  send  additional 
responders  to  those  classes.  Or  if  a  state 
or  tribe  conducts  its  own  awareness 
level  training,  they  could  use  the 
assistance  to  offset  the  costs  of  sending 
first  responders  to  that  training,  or 
updating  their  curricula  to  include 
information  about  NWPA  shipments. 

Concerns  of  Local,  Rural,  and  Tribal 
Governments 

Many  of  the  comments  on  the 
concerns  of  local,  rural  and  tribal 
governments  have  already  been 
summarized  in  the  previous  sections. 
The  following  summarizes  the 
comments  specific  to  these 
jurisdictional  levels. 

Several  counties  expressed  their  view 
that  the  proposed  policy  diminishes  the 
role  of  local  governments  in  preparing 
for  NWPA  shipments.  They  expressed 
dissatisfaction  that  local  governments 
did  not  have  a  more  guaranteed  role  in 
the  plaiming  and  needs  assessment 
stages  of  the  application  process,  that 
notification  of  eligibility  would  go  to  the 
state  and  tribal  governments  only,  that 
training  and  guidance  were  not  directly 
available  to  local  governments,  and  that 
insufficient  attention  was  given  to 
establishing  basic  infrastructure  where 
needed.  The  point  was  made  that  the 
Department  should  have  an  oversight 
and  enforcement  mechanism  to  ensure 
wise  use  of  funds  and  readiness  at  the 
local  level.  Other  commenters  said  clear 
training  standards  for  the  local  level  are 
needed  to  minimize  the  role  of  state 
politics  in  distributing  funds  and  to 
guarantee  readiness.  Commenters  also 
stated  that  local  governments  should 
have  direct  access  to  Departmental 
personnel  to  communicate  concerns  and 
obtain  direct  assistance  if  the  local 
government  has  a  dispute  with  the  state. 
The  Department  was  encouraged  to 
consider  the  needs  of  rural  volunteer 
emergency  responders  who  lack  the 
funding  and  the  time  to  attend  extensive 
training  classes  by  providing  distance 
learning  and  other  flexible,  low  cost 
training  alternatives.  Another 
commenter  said  local  govenmients  must 
be  invited  to  consider  mechanisms  to 
limit  exposure  to  the  public  and  get 
assistance  to  reduce  radiation  exposure 


from  shipping  casks.  Nye  County, 
Nevada  stated  that  local  governments 
and  rail  carriers  should  be  involved  in 
developing  policy  for  best  practices  and 
new  technology  for  rail  shipments  and 
that  the  states  should  immediately  pass 
on  to  local  governments  the  information 
provided  by  the  Department. 

Tribal  concerns  centered  on  the  issue 
of  how  to  implement  Section  180(c)  in 
a  manner  consistent  with  the 
govemment-to-govemment  relationship 
and  Trust  responsibility  of  the  Federal 
government  toward  tribal  governments. 
Commenters  stated  that  the  Trust 
responsibility  requires  the  Federal 
government  and  agencies  to  take  proper 
care  to  protect  the  rights  and  interests  of 
each  tribal  government.  Actions 
suggested  to  properly  meet  the  Trust 
responsibility  included  increasing 
assistance  to  the  National  Congress  of 
American  Indians  to  reach  out  to  tribal 
governments  about  this  program, 
consulting  directly  with  tribal 
governments  to  resolve  issues  related  to 
NWPA  transportation,  and  acting  as  an 
advocate  of  tribal  interests  with  other 
federal  agencies  as  stated  in  the 
Department's  American  Indian  Policy. 
The  commenters  felt  the  proposed 
policy  failed  to  analyze  the 
requirements  of  the  Trust  responsibility. 

Response 

OCRWM  recognizes  that  there  is  a 
lack  of  infrastructure  and  trained 
personnel  on  many  tribal  lands  and  in 
many  rural  counties  across  the  nation. 
Typically,  these  areas  may  rely  more 
heavily  on  technical  assistance  than 
other  grant  recipients.  In  recognition  of 
these  concerns,  OCRWM  has  increased 
the  requirement  on  states  to  consult  and 
involve  local  jurisdictions  in  the 
planning  and  training  activities.  Under 
the  new  training  objectives,  in  those 
states  where  local  governments  have 
significant  emergency  response 
authority,  most  of  the  assistance  should 
flow  to  die  local  emergency  response 
agencies.  Regarding  oversight  and 
enforcement  of  training  readiness,  the 
OSHA  standards  are  ver>'  clear  that 
verifying  training  is  the  employer's 
responsibility.  It  is  not  the  role  of  the 
federal  government  to  set  requirements 
on  local  governments,  circumventing 
the  state/local  government  relationship. 
OCRWM  has  and  will  continue  to 
consider  the  financial  and  time 
constraints  of  volunteer  and  rural 
responders  in  the  development  and 
distribution  of  training  materials.  With 
regard  to  local  governments 
involvement  in  the  reduction  of 
radiation  exposure,  the  radiation 
exposures  from  the  shipping  casks  will 
be  within  the  levels  for  routine  safe 
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shipments  as  defined  by  the  competent 
regulatory  authorities.  The  local 
governments  may,  consistent  with  the 
DOT  routing  guidelines,  work  with  state 
routing  agencies  to  define  preferred 
routes  that  limit  population  exposure.  In 
addition,  current  safeguards  and 
security  regulations  prevent  the  release 
of  information  about  the  time  of 
shipments  through  a  particular  route. 
Regarding  local  governments' 
involvement  in  the  development  of  rail 
practices,  this  is  an  issue  that  may  need 
to  be  addressed  with  the  Department, 
but  is  beyond  the  scope  of  the  Section 
180(c)  policy  development  process. 

OCRWM  has  agreed  to  work  directly 
with  tribal  governments  unless 
requested  otherwise  by  the  applicant. 
OCRWM  will  continue  to  work  through 
the  mechanism  of  its  cooperative 
agreement  with  the  National  Congress  of 
American  Indians  to  reach  out  to  tribes 
across  the  nation  and  encourage  their 
participation  in  the  program. 

B.  Section  180(c)  Procedures 

Funding  Mechanism 

The  comments  on  the  funding 
mechanism  were  almost  unanimously 
supportive  of  the  grants  program 
directed  to  states  and  tribes.  There  were 
a  couple  of  states  that  encouraged  the 
Department  to  combine  Section  180(c) 
funding  with  existing  federal  programs 
that  offer  training  for  emergency 
response  and  safe  routine  transportation 
training  and  one  of  them  requested  the 
funding  be  provided  as  an  up-front 
distribution  instead  of  reimbursement 
for  costs.  A  couple  of  states  that 
supported  the  grants  mechanism 
requested  the  Department  provide  for 
coordination  of  the  assistance  with 
other  state,  tribal,  and  federally- 
supported  training  programs  for 
emergency  response  and  safe  routine 
transportation  procedures,  even  if  the 
funding  mechanisms  were  not 
combined.  The  State  of  Idaho  supported 
combining  Section  180(c)  funding  with 
other  training  assistance  programs 
within  the  Department  in  order  to  make 
the  Department's  training  assistance  less 
campaign-specific.  Several  tribal 
government  commenters  favorably 
noted  the  equal  treatment  between 
states  and  tribes.  The  International 
Association  of  Fire  Fighters  stated  that 
the  grant  mechanism  would  place  too 
heavy  a  burden  on  the  states  for 
planning,  administration,  and  needs 
assessment  and  could  require  the 
creation  of  state-level  offices  analogouis 
to  the  Department's  Office  of  Civilian 
Radioactive  Waste  Management. 


Response 

OCRWM  made  no  changes  to  the 
funding  mechanism  in  this  revised 
proposed  policy  and  procedures,  in  part 
because  states  and  tribal  commenters 
did  not  find  the  grant  mechanism  to  be 
overly  burdensome,  particularly  if  staff 
and  administrative  costs  are  ofeet.  This 
new  proposal  does  note  that  in  the  event 
there  is  a  Department-wide  funding 
mechanism  for  training  assistance,  the 
Section  180(c)  program  would  be 
combined  with  it  to  the  extent 
practicable.  OCRWM  finds  combining 
the  Section  180(c)  funding  mechanism 
with  a  federal  program  outside  the 
Department  would  increase 
administrative  costs  and  reduce 
program  flexibility.  As  discussed  in  the 
allowable  use  of  funds  section,  grant 
recipients  will  be  encouraged  to 
coordinate  their  training  under  the 
Section  180(c)  program  with  their 
existing  training  efforts  to  the  extent 
practicable. 

C.  Applicability  of  Section  180(c)  to 
Private  Shipments 

Many  states  and  state  organizations 
urged  that  Section  180(c)  assistance 
should  apply  to  all  spent  nuclear  fuel  or 
defense  high-level  radioactive  waste 
shipments  ultimately  destined  for  an 
NWPA  facility,  whether  or  not  those 
shipments  are  transported  to  and  stored 
on  an  interim  basis  at  a  private  facility. 
Commenters  cited  that  transportation  to 
a  private  facihty  would  only  be 
necessary  if  the  Department  fails  to  site 
an  interim  or  permanent  storage  facility 
according  to  statutory  obligations. 

Response 

The  Department  is  currently 
authorized  to  implement  the  Section 
180(c)  program  of  financial  and 
technical  assistance  only  for  shipments 
to  a  repository  or  MRS  constructed 
under  the  NWPA.  However,  the  many 
comments  on  this  issue  have  been 
noted. 

D.  Policy  Development  Process 

A  few  commenters  again  questioned 
the  Department's  plans  to  issue  a  Notice 
of  Policy  and  Procedures  rather  than 
promulgate  regulations.  They  voiced 
concern  that  implementation  of  Section 
180(c)  through  regulations  is  necessary 
to  ensure  stability  through  changes  of 
leadership  within  the  Department  and 
that  an  interpretation  of  policy  and 
procedures  is  more  easily  changed.  An 
expedited  rulemaking  was  suggested  to 
accommodate  time  constraints. 

Response 

OCRWM  is  developing  the  Revised 
Policy  and  Procedures  after  receipt  and 


consideration  of  extensive  public 
comments.  At  some  future  date, 
OCRWM  may  decide  to  promulgate 
regulations.  At  this  time,  however,  it  is 
OCRWM's  intent  to  remain  flexible  in 
order  to  work  through  unforeseen 
circumstances  without  committing  to 
binding  regulations. 

V.  Conclusion  and  Request  for 
Submission 

This  notice  has  presented  the 
OCRWM's  revised  proposal  for  a  policy 
and  procedures  for  the  Section  180(c) 
program.  It  also  has  presented 
OCRWM's  sunmiarization  of  and 
response  to  comments  received  on  the 
prior  Notice  of  Proposed  Policy  and 
Procedures.  Relevant  comments  on  this 
proposal  will  be  given  careful 
consideration  and  responses  will  be 
included  in  the  Notice  of  Final  Policy 
and  Procedures,  which  OCRWM  intends 
to  publish  in  1998.  The  purpose  of  this 
notice  has  been  to  share  with 
stakeholders  the  progress  to  date  on 
developing  Section  180(c)  policy  and 
procedures  and  to  request  additional 
comments  from  interested  parties.  The 
final  policy  and  procedures  may  reflect 
changes  as  a  result  of  comments,  new 
Statutory  direction,  and  any  policy 
changes  caused  by  the  new  Statutory 
direction. 

OCRWM  solicits  comments  from  the 
public  on  this  revised  proposal  to  issue 
Section  180(c)  policy  and  procedures. 

Issued  in  Washington,  D.C.,  on  July  11, 
1997. 

Ronald  A.  Milner, 

Acting  Deputy  Director,  Office  of  Civilian 
Radioactive  Waste  Management. 

Appendix — Definition  of  Terms  As  Used  in 
the  Revised  Proposed  Policy  and  Procedures 

1.  Responsible  Jurisdiction  means  a 
govemmental  entity  at  any  level  of 
government,  whether  state,  tribal,  or  any  of 
their  subjurisdictions,  that  has  the  authority 
to  conduct  part  or  all  of  an  emergency 
response  to  a  radiological  materials 
transportation  accident  or  incident. 

2.  First  Responders  are  generally  those 
emergency  response  personnel  who  (1)  assess 
the  risk  level  of  the  emergency,  (2)  take 
defensive  action  to  secure  an  accident  scene, 
and  (3)  notify  additional  authorities  if 
needed. 

3.  Awareness  level  training  means  training 
for  individuals  who  are  likely  to  witness  or 
discover  a  hazardous  substance  release  and 
who  have  been  trained  to  initiate  an 
emergency  response  sequence  by  notifying 
the  authorities  of  the  release.  First  responders 
awareness  level  training  shall  provide 
sufficient  training  to  ensure  that  first 
responders  objectively  demonstrate 
competency  in  the  following  areas: 

(A)  Understand  what  hazardous  substances 
are,  and  the  risks  associated  with  them  in  an 
incident 


(B)  Understand  the  potential  outcomes 
associated  with  an  emergency  created  when 
hazardous  substances  are  present. 

(C)  Recognize  the  presence  of  hazardous 
substances  in  an  emergency. 

(D)  Identify  the  hazardous  substance,  if 
possible. 

(E)  Understand  the  role  of  the  first 
responder  awareness  individual  in  the 
employer's  emergency  response  plan 
including  site  security  and  control  and  the 
U.S.  Department  of  Transportation's 
Emergency  Response  Guidebook. 

(F)  Realize  the  need  for  additional 
resources,  and  to  make  appropriate 
notifications  to  the  communications  center. 

(29  CFR  1910.120(q)(6)(IJ(A)). 

4.  First  responder  operations  level 
hazardous  materials  training  means  training 
that  provides  for  individuals  who  respond  to 
releases  or  potential  releases  of  hazardous 
substances  as  part  of  Jie  initial  response  to 
the  site  for  the  purpose  of  protecting  nearby 
persons,  property,  or  the  environment  from 
the  effects  of  the  release  to  be  able  to  respond 
in  a  defensive  fashion  without  actually  trying 
to  stop  the  release.  Their  function  is  to 
contain  the  release  from  a  safe  distance,  keep 
it  from  spreading,  and  prevent  exposures. 
First  respK)nders  at  the  op>erations  level  shall 
have  received  at  least  eight  hours  of  training 
and  have  had  sufficient  experience  to 
objectively  demonstrate  competency  in  the 
following  areas  in  addition  to  those  listed  for 
the  awareness  level,  and  the  employer  shall 
so  certify: 

(A)  Know  the  basic  hazard  and  risk 
assessment  techniques. 

(B)  Know  how  to  select  and  use  proper 
personal  protective  equipment  provided  to 
the  first  responder  operational  level. 

(C)  Understand  basic  hazardous  materials 
terms. 

(D)  Know  how  to  perform  basic  control, 
containment  and/or  confinement  operations 
within  the  capabilities  of  the  resources  and 
personal  protective  equipment  available  with 
their  unit. 

(E)  Know  how  to  implement  basic 
decontamination  procedures. 

(F)  Understand  the  relevant  standard 
operating  procedures  and  termination 
procedures. 

(29  CFR  1910.120(q)(6)(ii)(A)). 

5.  Train-the-Trainer  training  means 
training  for  individuals  so  that  they  can  teach 
other  emergency  responders  to  respond  to  a 
particular  level  of  competency. 

6.  Hazardous  materials  technician  level 
training  is  training  for  individuals  who 
respond  to  releases  or  potential  releases  for 
the  purpose  of  stopping  the  release.  They 
assume  a  more  aggressive  role  than  a  first 
responder  at  the  operations  level  in  that  they 
will  approach  the  point  of  release  in  order  to 
plug,  patch  or  otherwise  stop  the  release  of 

a  hazardous  substance.  Hazardous  materials 
technicians  shall  have  received  at  least  24 
hours  of  training  equal  to  the  first  responder 
operations  level  and  in  addition  have 
competency  in  the  following  areas,  and  the 
employer  shall  so  certify: 

(A)  Know  how  to  implement  the 
employer's  emergency  response  plan. 

(B)  Know  the  classification,  identification 
and  verification  of  known  and  unknown 


materials  by  using  field  survey  instruments 
and  equipment. 

(C)  Be  able  to  function  within  an  assigned 
role  in  the  Incident  Command  System. 

(D)  Know  how  to  select  and  use  proper 
specialized  chemical  personal  protective 
equipment  provided  to  the  hazardous 
materials  technician. 

(E)  Understand  hazard  and  risk  assessment 
techniques. 

(F)  Be  able  to  perform  advance  control, 
containment,  and/or  confinement  operations 
within  the  capabilities  of  the  resources  and 
piersonal  protective  equipment  available  with 
the  unit. 

(G)  Understand  and  implement 
decontamination  procedures. 

(H)  Understand  termination  procedures. 
(I)  Understand  t>asic  chemical  and 
toxicological  terminology  and  behavior. 
(29  CFR  1910.120(q)(6)(iii)(A)). 

[FR  Doc.  97-18840  Filed  7-16-97;  8:45  am] 
BILUNG  CODE  64S(M>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-61 5-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

July  11,  1997. 

Take  notice  that  on  July  1.  1997, 
Florida  Gas  Transmission  Company 
(FGT),  1400  Smith  Street,  Houston, 
Texas  77002,  filed  in  Docket  No.  CP97- 
615-000  a  request  pursuant  to  Sections 
157.205  and  157.212  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.212)  for  authorization  to  construct 
and  operate  a  delivery  point  in 
Hillsborough  County,  Florida  under 
FGT's  blanket  certificate  issued  in 
Docket  No.  CP82-553-O00  pursuant  to 
Section  7  of  the  Natural  Gas  Act.  all  as 
more  fully  set  forth  in  the  request  that 
is  on  file  with  the  Commission  and  open 
to  public  inspection. 

FGT  proposes  to  construct,  operate 
and  own  an  additional  delivery  point 
for  Chesapeake  Utilities  Corporation 
(Chesapeake)  at  or  near  mile  post  19.1 
on  its  existing  St.  Petersburg/ Sarasota 
Connector  in  Hillsborough  County, 
Florida.  FGT  states  that  the  subject 
delivery  point  will  include  a  tap,  minor 
connecting  pipe,  electronic  flow 
measurement  equipment,  and  any  other 
related  appurtenant  facilities  necessary 
for  FGT  to  deliver  up  to  1,000  MMBtu 
per  hour  to  Chesapeake.  Chesapeake 
will  reimburse  FGT  for  the  $67,000 
estimated  construction  costs.  FGT 
further  states  that  Chesapeake  will 


construct,  own,  and  operate  the  meter 
and  regulation  station. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawTi 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

[FR  Doc.  97-18769  Filed  7-16-97;  8:45  am) 
nUJNG  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-61 3-^)00] 

Koch  Gateway  Pipeline  Company; 
Notice  of  Request  Under  Blanket 
Authorization 

July  11,  1997. 

Take  notice  that  on  July  1,  1997,  Koch 
Gateway  Pipeline  Company  (Koch 
Gateway),  P.O.  Box  1478,  Houston,  TX 
77251-1478,  filed  in  Docket  No  CP97- 
613-000  a  request  pursuant  to  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205, 
157.211)  for  authorization  to  operate  as 
a  jurisdictional  facility,  a  2-inch  tap 
placed  in  service  under  Section  311  of 
the  Natural  Gas  Policy  Act  and  Section 
284.3(c)  of  the  Commission's 
regulations.  Koch  Gateway  makes  such 
request  under  Koch  Gateway's  blanket 
certificate  issued  in  Docket  No.  CP82- 
430-000  pursuant  to  Section  7  of  the 
Natural  Gas  Act,  all  as  more  fully  set 
forth  in  the  request  that  is  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Koch  Gateway  states  that  the 
proposed  certification  of  facilities  will 
enable  Koch  Gateway  to  provide 
transportation  services  under  its  blanket 
transportation  certificate  through  a  tap 
serving  Trans-Louisiana  Gas  Company, 
an  intrastate  pipeline  company,  in 
Lafayette  Parish,  Louisiana. 
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Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
nie  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205)  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  time  allowed 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 
Linwood  A.  Watson,  fr.. 
Acting  Secretary. 

(FR  Doc.  97-18768  Filed  7-16-97;  8:45  am) 
BHJJNG  CODE  S717-01-M 


DEPARTME^fr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-623-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

July  11.  1997. 

Take  notice  that  on  July  8, 1997, 
Natural  Gas  Pipeline  Company  of 
America  (Applicant),  701  East  22nd 
Street,  Lombard,  Illinois  60148,  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  Regulations 
thereunder  for  an  order  granting 
permission  and  approval  to  abandon,  in 
place,  by  sale  to  "rimberland  Gathering 
and  Processing  Company,  Inc. 
(Timberland).  certain  facilities  located 
near  the  town  of  Hooker,  Texas  County, 
Oklahoma,  all  as  more  fully  set  forth  in 
the  application  on  file  with  the 
Commission  and  open  to  public 
inspection. 

Applicant  proposes  to  abandon  its 
Compressor  Station  No.  101,  2,948  feet 
or  20/26-inch  lateral,  4,748  feet  of  20- 
inch  lateral,  and  various  other  facilities 
within  its  Hooker  Gathering  System. 
The  facilities  for  which  Applicant  is 
seeking  abandonment  authority,  along 
with  many  uncertificated  facilities, 
make  up  what  is  generally  described  as 
Applicant's  Hooker  Gathering  System. 
Applicant  has  agreed  to  sell  the  entire 
gathering  system  to  Timberland,  which 
will  continue  to  perform  gathering 
service  for  the  few  customers  now  being 
served  on  the  system  by  Applicant,  or 


alternatively,  purchase  the  production 
from  wells  along  the  system. 

Applicant  states  that  the  regulatory 
status  of  the  Hooker  Gathering  System 
was  thoroughly  reviewed  by  the 
Commission  in  its  order  issued  in 
Docket  No.  CP93-500-000.'  In  that 
order,  the  Commission  also  stated  that 
Applicant  must  apply  for  abandonment 
authority  if  it  seeks  to  sell  its 
certificated  facilities  at  a  future  time. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
1, 1997,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  petition  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  with  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  bearing  therein  must  file  a 
petition  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
certificate  is  required  by  the  public 
convenience  and  necessity.  If  a  petition 
for  leave  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  forma]  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  provided  for, 
unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 
Linwood  A.  Wataon.  Jr., 
Acting  Secretary. 
(FR  Doc.  97-18770  Filed  7-16-97;  8:45  am) 

BILUNG  CODE  eTIT-OI-M 


•  See,  68  FERC 1 61,339  at  62,359  (The  record  in 
this  case  supports  a  conclusion  that  the  facilities 
(certificated  and  uncertificated)  continue  to 
function  primarily  as  gathering  facilities.") 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-2128-001] 

Ohio  Valley  Electric  Corporation; 
Notice  of  Filing 

July  9,  1997. 

Take  notice  that  Ohio  Valley  Electric 
Corporation  on  June  16,  1997,  tendered 
for  filing  its  refund  report  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
22,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

[FR  Doc.  97-18778  Filed  7-16-97;  8:45  am) 
BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QF92-1 56-003] 

Pasco  Cogen,  Ltd.;  Notice  of 
Application  for  Commission 
Recertification  of  Qualifying  Status  of 
a  Cogeneration  Facility 

July  11,1997. 

On  July  2,  1997,  Pasco  Cogen,  Ltd. 
(Pasco),  P.O.  Box  111,  Tampa,  Florida 
33601  submitted  for  filing  an 
application  for  Commission 
receriification  as  a  qualifying 
cogeneration  facility  (QF)  pursuant  to 
section  292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  applicant,  the  109 
MW,  natural  gas-fired  combined-cycle 
cogeneration  facility  is  located  in  Dade 
City,  Florida.  Steam  recovered  firom  the 
facility  is  used  in  the  production  of  fruit 
juice  concentrate  by  Lykes  Pasco,  Inc. 
Power  from  the  facility  was  certified  as 
a  QF  Docket  No.  QF92-1 56-000  (60 
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FERC  1  62,247  (1992)],  and  recertified 
in  Docket  QF92-1 56-001  [70  FERC  ^ 
62,100  (1995)].  Pasco  filed  a  notice  of 
self  recertification  in  Docket  No.  QF92- 
156-002.  According  to  the  applicant, 
the  instant  recertification  is  requested  in 
contemplation  of  changes  in  the 
ownership  of  the  facility. 

Any  person  who  wishes  to  be  heard 
or  to  object  to  granting  qualifying  status 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NW.,  Washington,  DC  20426,  in 
accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  A  motion  or  protest  must  be 
filed  within  15  days  after  the  date  of 
publication  of  this  notice  and  must  be 
served  on  the  applicant.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding.  A 
person  who  wishes  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  these  filings  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Wataon,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18777  Filed  7-16-97;  8:45  am] 

BILUNG  CODE  e717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-3350-000] 

PECO  Energy  Company;  Notice  of 
Filing  ^ 

July  10,  1997. 

Take  notice  that  on  June  16,  1997, 
PECO  Energy  Company  (PECO)  filed  an 
executed  Service  Agreement  dated 
February  26,  1997  with  Florida  Power 
CorporaUon  (FPC)  under  PECO's  FERC 
Electric  Tariff  Original  Volume  No.  1 
(Tariff).  The  service  Agreement  replaces 
an  unexecuted  Service  Agreement 
accepted  for  filing  in  Docket  No.  ER97- 
316-000. 

PECO  requests  an  effective  date  of 
January  1,  1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  FPC  and  to  the 
Pennsylvania  Public  Utility 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 


and  Procedure  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
22,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Linwood  A.  Watson,  ft.. 
Acting  Secretary. 

(FR  Doc.  97-18767  Filed  7-16-97;  8:45  am] 
BILUNG  CODE  B717-01-M 


DEPARTMENT  OF  ENERGY 

FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  ER97-1 37-001,  et  al.] 

Deseret  Generation  &  Transmission 
Cooperative,  et  al.,  Electric  Rate  and 
Corporate  Regulation  Filings 

July  10,  1997. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission: 

1.  Deseret  Generation  &  Transmission 
Cooperative 

(Docket  No.  ER97-137-0011 

Take  notice  that  Deseret  Generation  & 
Transmission  Cooperative  (Deseret)  on 
June  27,  1997,  filed  substitute  copies  of 
its  Power  Marketing  and  Resource 
Management  Service  Agreement 
Between  Deseret  Generation  8t 
Transmission  Cooperative  and 
PacifiCorp. 

Comment  date:  July  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

2.  PEC  Energy  Marketing.  Inc. 

[Docket  No.  ER97-1431-0011 

Take  notice  that  on  June  25,  1997,  in 
compliance  with  Ordering  Paragraph  A 
of  the  Federal  Energy  Regulatory 
Commission's  Order  Conditionally 
Accepting  for  Filing  Proposed  Market- 
Based  Rates  dated  Jime  12,  1997,  PEC 
Energy  Marketing,  Inc.  (PEC)  tendered 
for  filing  a  Revised  Code  of  Conduct 
Regarding  the  Relationship  Between 
GPU,  Inc.  and  Its  Affiliates  and  Polsky 
Energy  Corporation  and  Its  Affiliates. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

3.  DePere  Energy  Marketing,  Inc. 

(Docket  No.  ER97-1432-001] 

Take  notice  that  on  June  25,  1997.  in 
compliance  with  Ordering  Para-graph  A 


of  the  Federal  Energy  Regulatory 
Commission's  Order  Conditionally 
Accepting  for  Filing  Proposed  Market- 
Based  Rates  dated  Jime  12.  1997.  DePere 
Energy  Marketing,  Inc.  (DePere) 
tendered  for  filing,  pursuant  to  Rule 
1907.  18  CFR  385.1907.  a  revised  Code 
of  Conduct  Regarding  the  Relationship 
between  GPU,  Inc.  and  its  Affiliates  and 
Polsky  Energy  Corporation  and  its 
Affiliates. 

Comment  date:  July  24, 1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

4.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER97-2935-0001 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
July  1, 1997  tendered  for  filing  pursuant 
to  Part  35  of  the  Federal  Energy 
Regulatory  Commissions  Rules  of 
Practice  and  Procedure.  18  CFR  35,  an 
amendment  (Amendment)  to  service 
agreements  under  which  NYSEG  will 
provide  capacity  and/or  energj'  to 
Aquila  Power  Corporation  (Aquila). 
Maine  Public  Service  Company  (MPS), 
North  American  Energy  Conservation, 
Inc.  (North  American),  and  Southern 
Energy  Trading  and  Marketing,  Inc. 
(Southern)  in  accordance  with  the 
NYSEG  market-based,  power  sales  tariff 
(Tariff).  The  Tariff  was  accepted  by  the 
Commission  on  June  9.  1997  in  docket 
ER97-25 18-000.  The  service  agreements 
were  filed  on  May  14,  1997  with  a 
request  that  the  service  agreements  with 
Aquila,  MPS,  and  North  American  be 
given  effective  dates  of  May  15.  1997 
and  the  service  agreement  with 
Southern  be  given  an  effective  date  of 
April  30,  1997.  Article  1,  Section  1.3,  of 
the  service  agreements  contains  an 
errant  reference  to  a  provision  of  the 
Tariff.  The  Amendment,  which  is 
comprised  of  a  revised  Article  1,  Section 
1.3  of  the  service  agreement,  corrects 
that  reference. 

NYSEG  continues  to  request  an 
effective  date  of  May  15,  1997,  for  the 
service  agreements  with  Aquila,  MPS, 
and  North  American  and  an  effective 
date  of  April  30,  1997.  for  the  service 
agreement  with  Southern.  NYSEG 
served  copies  of  the  filing  upon  the  New 
York  State  Public  Service  Commission, 
Aquila,  MPS,  North  American  and 
Southern. 

Comment  date:  July  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice 

5.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER97-3203-OOO1 

Take  notice  that  New  York  State 
Electric  &  Gas  Corporation  (NYSEG)  on 
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July  1,  1997  tendered  for  filing  pursuant 
to  Part  35  of  the  Federal  Energy 
Regulatory  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR  35,  an 
amendment  (Amendment)  to  a  service 
agreement  under  which  NYSEG  will 
provide  capacity  and/ or  energy  to 
Engelhard  Power  Marketing,  Inc. 
(Engelhard)  in  accordance  with  the 
NYSEG  market-based,  power  sales  tariff 
(Tariff)-  The  Tariff  was  accepted  by  the 
Commission  on  June  9,  1997  in  docket 
ER97-2518-000.  The  service  agreement 
was  filed  on  lune  4,  1997  with  a  request 
that  it  be  given  an  effective  date  of  June 

5.  1997.  Article  1.  Section  1.3,  of  the 
service  agreement  contains  an  errant 
reference  to  a  provision  of  the  Tariff. 
The  Amendment,  which  is  comprised  of 
a  revised  Article  1,  Section  1.3  of  the 
service  agreement,  corrects  that 
reference. 

NYSEG  continues  to  request  an 
effective  date  of  June  5,  1997  for  the 
service  agreement.  NYSEG  served 
copies  of  the  filing  upon  the  New  York 
State  Public  Service  Commission  and 
Engelhard. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

6.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER97-3402-0O0I 

Take  notice  that  on  June  23,  1997. 
Niagara  Mohawk  Power  Corporation 
(NMPC).  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Conunission 
an  executed  Transmission  Service 
Agreement  between  NMPC  and  ProMark 
Energy,  Inc.  This  Transmission  Service 
Agreement  specifies  that  ProMark 
Energy.  Inc..  has  signed  on  to  and  has 
agreed  to  the  terms  and  conditions  of 
NMPC's  Open  Access  Transmission 
Tariff  as  filed  in  Docket  No.  0A96-194- 
000.  This  Tariff,  filed  with  FERC  on  July 
9.  1996,  will  allow  NMPC  and  ProMark 
Energy,  Inc.,  to  enter  into  separately 
scheduled  transactions  under  which 
NMPC  will  provide  transmission  service 
for  ProMark  Energy,  Inc.,  as  the  parties 
may  mutually  agree. 

NMPC  requests  an  effective  date  of 
June  18.  1997.  NMPC  has  requested 
waiver  of  the  notice  requirements  for 
good  cause  shown. 

NMPC  has  served  copies  of  the  filing 
upon  the  New  York  State  Public  Service 
Commission  and  ProMark  Energy,  Inc. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

7.  Maine  Public  Service  Company 

(Docket  No.  ER9 7-3403-000) 

Take  notice  that  on  June  23,  1997, 
Maine  Public  Service  Company  (Maine 


Public),  filed  an  executed  Service 
Agreement  with  Northeast  Energy 
Services  hic  (NORESCO). 

Comment  date:  July  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

8.  PECO  Energy  Company 

(Docket  No.  ER97-3404-000) 

Take  notice  that  on  June  23,  1997, 
PECO  Energy  Company  (PECO)  filed  a 
Service  Agreement  dated  June  10,  1997, 
with  Edison  Source  (EDISON)  under 
PECO's  FERC  Electric  Tariff  Original 
Volume  No.  1  (Tariff).  The  Service 
Agreement  adds  EDISON  as  a  customer 
under  the  Tariff. 

PECO  requests  an  effective  date  of 
June  10,  1997,  for  the  Service 
Agreement. 

PECO  states  that  copies  of  this  filing 
have  been  supplied  to  EDISON  and  to 
the  Peimsylvania  Public  Utility 
Commission. 

Comment  date:  July  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

9.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER97-3405-0001 

Take  notice  that  on  June  23,  1997. 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
PECO  Energy  Company.  The  terms  and 
conditions  of  service  under  this 
Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  No.  1  (Transmission 
Tariff!  filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-8-000  and  RM94-7-001. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date:  July  24. 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

10.  Central  Hudson  Gas  &  Electric 
Corporation 

(Docket  No.  ER9 7-3 406-000) 

Take  notice  that  on  June  23, 1997, 
Central  Hudson  Gas  &  Electric 
Corporation  (CHG&E),  tendered  for 
filing  pursuant  to  §  35.12  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Regulations  in  18  CFR  a 
Service  Agreement  between  CHG&E  and 
Entergy  Power  Marketing  Corp.  The 
terms  and  conditions  of  service  under 


this  Agreement  are  made  pursuant  to 
CHG&E's  FERC  Open  Access  Schedule, 
Original  Volume  No.  1  (Transmission 
Tariff)  filed  in  compliance  with  the 
Commission's  Order  No.  888  in  Docket 
No.  RM95-&-000  and  RM94- 7-001. 
CHG&E  also  has  requested  waiver  of  the 
60-day  notice  provision  pursuant  to  18 
CFR  35.11. 

A  copy  of  this  filing  has  been  served 
on  the  Public  Service  Commission  of  the 
State  of  New  York. 

Comment  date.- July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

11.  Entergy  Services,  Inc. 

[Docket  No.  ER97-3407-0001 

Take  notice  that  on  June  23,  1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Aquila  Power  Corporation. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

12.  Entergy  Services,  Inc. 

[Docket  No.  ER97-340&-O001 

Take  notice  that  on  June  23, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi^nc,  and  Entergy  New 
Orleans,  In*(collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
NIPSCO  Energy  Services,  Inc. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

13.  Entergy  Services,  Inc. 

[Docket  No.  ER97-3409-000J 

Take  notice  that  on  June  23,  1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
PECO  Energy  Company — Power  Team. 
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Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

14.  Entergy  Services,  Inc. 

[Docket  No.  ER9 7-34 10-000] 

Take  notice  that  on  June  23, 1997, 
Entergy  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Entergy 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc.,  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
ConAgra  Energy  Services,  Inc. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

15.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER97-3411-0001 

Take  notice  that  on  June  24,  1997, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  Aquila  Power 
Corporation,  Duke/Louis  Dreyfus  L.L.C., 
and  Illinois  Power  Company  under 
MGE's  Power  Sales  Tariff.  MGE  requests 
an  effective  date  60  days  from  the  filing 
date. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

16.  Madison  Gas  and  Electric  Company 

[Docket  No.  ER97-3412-OO0I 

Take  notice  that  on  June  24,  1997, 
Madison  Gas  and  Electric  Company 
(MGE),  tendered  for  filing  a  service 
agreement  with  Sonat  Power  Marketing 
L.P.  under  MGE's  Power  Sales  Tariff. 
MGE  requests  an  effective  date  60  days 
from  the  filing  date. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

17.  Central  Illinois  Public  Service 
Company 

[Docket  No.  ER9 7-34 13-000) 

Take  notice  that  on  June  24,  1997, 
Central  Illinois  Public  Service 
Commission  (CEPS),  tendered  for  filing 
revised  tariff  sheets  to  provide  a  rate 
decrease  to  Norris  Electric  Cooperative 
(Norris). 

CIPS  requests  that  the  tariff  sheets  be 
accepted  to  become  affective  July  1 , 
1997.  Accordingly,  CIPS  asks  for  waiver 
of  the  Commission's  notice 
requirements.  Copies  of  the  filing  were 
served  upon  Norris  and  the  Illinois 
Commerce  Commission. 


Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

18.  Cinergy  Services,  Inc. 

[Docket  No.  ER9 7-3 4 14-000] 

Take  notice  that  on  June  24,  1997, 
Cinergy  Services,  Inc.  (Cinergy), 
tendered  for  filing  a  service  agreement 
under  Cinergy 's  Open  access 
Transmission  Service  Tariff  (the  Tariff! 
entered  into  between  Cinergy  and  LG&E 
Power  Marketing,  Inc.  (LG&E). 

Cinergy  and  LG&E  are  requesting  an 
Effective  date  of  June  1,  1997. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

19.  Additional  Signatory  to  PJM 
Interconnection,  L.L.C.  Operating 
Agreement 

[Docket  No.  ER97-3415-000] 

Take  notice  that  on  June  24.  1997,  the 
PJM  Interconnection,  L.L.C.  (PJM)  filed, 
on  behalf  of  the  Members  of  the  LLC, 
membership  application  of  LG&E  Power 
Marketing  Inc.  PJM  requests  an  effective 
date  of  June  24,  1997. 

Comment  date:  July  24, 1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

20.  Global  Energy  and  Technology,  Inc. 

[Docket  No.  ER97-3416-OO0J 

Take  notice  that  on  June  24,  1997, 
Global  Energy  and  Technology,  Inc. 
tendered  for  filing  a  Petition  for 
Acceptance  of  Initial  Rate  Schedule, 
Waivers  and  Blanket  Authority. 

Comment  date:  July  24.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

21.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  No.  ER97-3417-000] 

Take  notice  that  on  June  24,  1997, 
Orange  and  Rockland  Utilities,  Inc. 
(Orange  and  Rockland)  filed  Service 
Agreements  between  Orange  and 
Rockland  and  the  Electric  Commodity 
Marketing  Department  of  Orange  and 
Rockland  Utilities,  Inc.  and  the  Energy 
Resources  Department  of  Orange  and 
Rockland  Utilities,  Inc.  (Customers). 
These  Service  Agreements  specify  that 
the  Customers  have  agreed  to  the  rates, 
terms  and  conditions  of  Orange  and 
Rockland  Open  Access  Transmission 
Tariff  filed  on  July  9,  1996  in  Docket  No. 
OA96-2 10-000. 

Orange  and  Rockland  requests  waiver 
of  the  Commission's  sixty-day  notice 
requirements  and  an  effective  date  of 
May  1,  1997  for  the  Service  Agreements. 
Orange  and  Rockland  has  served  copies 
of  the  filing  on  The  New  York  State 
Public  Service  Commission  and  on  the 
Customers. 


Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

22.  LG&E  Energy  Marketing,  Inc. 

[Docket  No.  ER97-3418-000] 

Take  notice  that  on  June  24.  1997. 
LG&E  Energy  Marketing.  Inc.  tendered 
for  filing  a  letter  stating  that  effective 
June  24,  1997.  LG&E  Power  Marketing, 
Inc.  has  changed  its  name  to  LG&E 
Energy  Marketing,  Inc. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

23.  Northern  States  Power  Company 
(Minnesota  Company) 

(Docket  No.  ER97-3419-0001 

Take  notice  that  on  June  24,  1997, 
Northern  States  Power  Company 
(Minnesota)  (NSP),  tendered  for  filing 
Amendment  #1  to  the  Interconnection 
and  Interchange  Agreement  between 
Minnesota  Municipal  Power  Agency 
(MMPA)  and  Northern  States  Power 
Company  (Minnesota)  (NSP).  This 
amendment  incorporates  the  new  point 
of  interconnection,  point  of  interchange 
and  the  metering  for  the  new  Shakopee 
South  Substation,  which  will  go  into 
service  on  June  27,  1997. 

NSP  requests  that  the  Commission 
accept  the  agreement  effective  June  25, 
1997,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  revisions  to  be  accepted  for 
filing  on  the  date  reouested. 

Comment  date;  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

24.  Florida  Power  &  Light  Company 

[Docket  No.  ER97-3420-000] 

Take  notice  that  on  June  24,  1997, 
Florida  Power  &  Light  Company  (FPL), 
tendered  for  filing  proposed  service 
agreements  with  Vitol  Gas  &  Electric 
LLC  for  Short-Term  Firm  and  Non-Firm 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  July  1,  1997. 

FPL  states  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  Regulations. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

25.  Tucson  Electric  Power  Company 

[Docket  No.  ER97-348&-000] 

Take  notice  that  on  June  27,  1997, 
Tucson  Electric  Power  Company  (TEP) 
tendered  for  filing  the  following 
agreements  for  the  provision  of  electric 
service  to  the  Navajo  Tribal  Utility 
Authority  (NTUA). 
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1.  Amended  and  Restated  Wholesale 
Power  Supply  Agreement  between  TEP 
and  NTUA  dated  June  25,  1997  (Power 
Supply  Agreement). 

2.  Service  Agreement  for  Network 
Integration  Transmission  Service. 

3.  Network  Operating  Agreement. 
TEP  requests  waiver  of  notice  to 

permit  all  of  the  agreements  to  become 
effective  as  of  July  1,  1997. 

Comment  date:  July  24,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

26.  California  Power  Services 

(Docket  No.  ER97-3525-0001 

Take  notice  that  on  June  27.  1997, 
California  Power  Services  tendered  for 
filing  an  application  for  order  approving 
initial  rate  schedule  and  granting  certain 
waivers  and  blanket  authority. 

Comment  date:  July  24.  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

27.  PJM  Interconnection.  L.L.C. 

[Docket  No.  ER97-3531-0OOI 

Take  notice  that  on  June  27,  1997, 
PJM  Interconnection.  L.L.C.  (PJM) 
tendered  for  filing  an  Emergency 
Reliability  Service  Agreement  between 
PJM  and  the  New  England  Power  Pool 
(NEPOOL).  PfM  requests  an  effective 
date  of  June  28,  1997. 

Copies  of  this  filing  were  served  upon 
NEPOOL  and  the  state  commissions  in 
the  NEPOOL  and  PJM  regions. 

Comment  date:  July  24,  1997.  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

28.  Sierra  Pacific  Power  Company 

(Docket  No.  OA97-605-OOOI 

Take  notice  that  on  June  25,  1997. 
Sierra  Pacific  Power  Company  (Sierra 
Pacific)  filed  revised  open-access  tariff 
sheets  required  to  conform  Sierra 
Pacific's  open-access  tariff  (FERC 
Original  Vol.  No.  3)  with  Order  888-A. 
In  accordance  with  Order  No.  888-A, 
Sierra  Pacific  proposes  an  effective  date 
of  May  13,  1997  for  these  revised  tariff 
sheets. 

Comment  date:  (uly  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

29.  PacifiCorp 

(Docket  No.  OA97-607-O00] 

Take  notice  that  PacifiCorp  on  June 
30. 1997,  tendered  for  filing  in 
accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations. 
PacifiCorp's  FERC  Electric  Tariff,  First 
Revised  Volume  No.  11.  Pro  Forma 
Open  Access  Transmission  Tariff, 
incorporating  the  revisions  required  by 
the  Commission's  Order  No.  88ft-A  and 


a  modification  to  the  form  of  service 
agreement  for  firm  point-to-point 
transmission  service. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

A  copy  of  this  filing  may  be  obtained 
firom  PacifiCorp's  Regulatory 
Administration  Department's  Bulletin 
Board  System  through  a  personal 
computer  by  calling  (503)  464-6122 
(9600  baud,  8  bits,  no  parity,  1  stop  bit). 

Comment  date:  July  30,  1997,  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

30.  Texas-New  Mexico  Power  Company 

[Docket  No.  OA97-609-O00I 
Take  notice  that  on  July  3, 1997, 

Texas-New  Mexico  Power  Company 

tendered  for  filing  certain  revised  tariff 

sheets  in  compliance  with  the 

Commission's  Order  No.  888-A. 
Comment  date:  August  1,  1997.  in 

accordance  with  Standard  Paragraph  E 

at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18766  Filed  7-16-97;  8:45  am] 

BIUJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Pro)«ct  No.  5572-008] 

Joseph  Hydro  Company,  Inc.;  Notice  of 
Availability  of  Environmental 
Assessment 

July  11.  1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 


Commission  (Commission)  regulations, 
18  CFR  Part  380  (Order  486,  52  FR 
47897).  the  Office  of  Hydropower 
Licensing  has  reviewed  an  exemption 
surrender  application  for  the  Canal 
Creek  Project,  FERC  No.  5572-006.  The 
Canal  Creek  Project  is  located  on  the 
Wallowa  Valley  Improvement  District 
irrigation  canal  in  Wallowa  County, 
Oregon.  An  Environmental  Assessment 
(EA)  was  prepared  for  the  application. 
The  EA  finds  that  approving  the 
application  would  not  constitute  a 
major  federal  action  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission  Reference 
and  Information  Center,  Room  2-A,  888 
First  Street  NE..  Washington,  DC  20426. 
Additional  information  can  be  obtained 
by  calling  Jim  Hastreiter  at  (503)  326- 
5858,  ext.  225. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18772  Filed  7-16-97;  8:45  am] 

BILUNG  COOE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Project  No.  5573-006 

Joseph  Hydro  Company,  Inc.;  Notice  of 
Availability  of  Environmental 
Assessment 

July  11, 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission  (Commission)  regulations, 
18  CFR  Part  380  (Order  486,  52  FR 
47897),  the  Office  of  Hydropower 
Licensing  has  reviewed  an  exemption 
surrender  application  for  the  Upper 
Little  Sheep  Creek  Project.  FERC  No. 
5573-006.  Upper  Little  Sheep  Creek 
Project  is  located  on  Big  Sheep  Creek, 
Little  Sheep  Creek,  and  the  Wallowa 
Valley  Improvement  District  irrigation 
canal  in  Wallowa  County,  Oregon.  An 
Environmental  Assessment  (EA)  was 
prepared  for  the  application.  The  EA 
finds  that  approving  the  application 
would  not  constitute  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission  Reference 
and  Information  Center,  Room  2-A,  888 
First  Street  NE.,  Washington,  DC  20426. 
Additional  information  can  be  obtained 
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by  calling  Jim  Hastreiter  at  (503)  326- 

5858,  ext.  225. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc  97-18773  Filed  7-16-97;  8:45  am) 

BILUNG  CODE  S717-ei-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  6621-006] 

Joseph  Hydro  Company,  Inc.;  Notice  of 
Availability  of  Environmental 
Assessment 

July  11. 1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission  (Commission)  regulations, 
18  CFR  Part  380  (Order  486,  52  FR 
47897),  the  Office  of  Hydropower 
Licensing  has  reviewed  an  exemption 
surrender  application  for  the  Ferguson 
Ridge  Project,  FERC  No.  6621-006.  The 
Ferguson  Ridge  Project  is  located  on  the 
Wallowa  Valley  Improvement  District 
irrigation  canal  in  Wallowa  County, 
Oregon.  An  Environmental  Assessment 
(EA)  was  prepared  for  the  application. 
The  EA  finds  that  approving  the 
application  would  not  constitute  a 
major  federal  acUon  significantly 
affecting  the  quality  of  the  human 
environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Commission  Reference 
and  Information  Center,  Room  2-A,  888 
First  Street  NE.,  Washington,  DC  20426. 

Please  submit  any  comments  within 
15  days  from  the  date  of  this  notice.  Any 
comments,  conclusions,  or 
recommendations  that  draw  upon 
studies,  reports  or  other  working  papers 
or  substance  should  be  supported  by 
appropriate  documentation. 

Comments  should  be  addressed  to 
Lois  D.  Cashell,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426. 
Please  affix  Project  No.  6621-006  to  all 
comments.  Further  information  can  be 
obtained  by  calling  Jim  Hastreiter  at 
(503)  326-5858,  ext.  225. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
(FR  IDoc.  97-18774  Filed  7-16-97;  8:45  am] 

BILUNG  CODE  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Non-Project  Use  of  Project 
Lands  and  Waters 

July  11,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o//\pp/jcatio/7:  Non-Project 
Use  of  Project  Lands  and  Waters. 

b.  Project  Name:  Catawba-Wateree 
Project. 

c.  Project  No.:  FERC  Project  No.  2232- 
347. 

d.  Date  Filed:  June  3. 1997. 

e.  Applicant:  Duke  Power  Company. 

f.  Location:  Mecklenburg  County, 
North  Carolina,  Sawyer  Cove 
Subdivision,  Lake  Norman  near 
Cornelius,  N.C. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)  825(r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Power  Company,  P.O.  Box 
1006  (EC12Y),  Charlotte,  NC  28201- 
1006,  (704)  382-5778. 

i.  FERC  Contact:  Brian  Romanek, 
(202) 219-3076. 

j.  Comment  Date:  September  2,  1997. 

k.  Description  of  the  filing:  Duke 
Power  Company  proposes  to  grant  an 
easement  of  0.37  acre  of  project  land  to 
the  Sawyer's  Cove  Boat  Slip  Association 
to  dredge  and  construct  a  private 
residential  m£u-ina.  The  proposed 
marina  would  provide  access  to  the 
reservoir  for  residents  of  the  Sawyer 
Cove  Subdivision  and  would  consist  of 
one  access  ramp  and  12  floating  boat 
slips.  The  slips  would  be  anchored  by 
using  self-driving  piles.  To  improve 
water  depth  for  boat  access  at  this 
facility,  approximately  5,000  cubic 
yards  of  sediment  would  be  dredged 
from  a  20,000  square  foot  area. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  B,  Cl, 
D2. 

B.  Comments,  Protests,  or  Motions  To 
Intervene 

Anyone  may  submit  comments,  a 
protest,  or  a  motion  to  intervene  in 
accordance  with  the  requirements  of 
Rules  of  Practice  and  Procedure,  18  CFR 
385.210,  .211,  .214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests,  or 
motions  to  intervene  must  be  received 


on  or  before  the  specified  comment  date 
for  the  particular  application. 

Cl .  Filing  and  Service  of  Responsive 
Documents 

Any  filings  must  bear  in  all  capital 
letter^  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington.  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

D2.  Agency  Comments 

Federal,  state,  and  local  agencies  are 
invited  to  file  comments  on  the 
described  application.  A  copy  of  the 
application  may  be  obtained  by  agencies 
directly  from  the  Applicant.  If  an  agency 
does  not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 
[FR  Doc.  97-18771  Filed  7-16-97;  8:45  am] 

BILUNG  COOE  8717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Preliminary 
Permit 

July  11, 1997. 

"Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
,for  public  inspection: 

a.  Type  o/y^pp/icatibn;  Preliminary 
Permit. 

b.  Project  No.  11602-000. 

c.  Date  filed:  March  24.  1996. 

d.  Applicant:  Bitterroot  Management 
Corporation. 

e.  Name  of  Project:  Sherman  Project 

f.  Location:  On  the  Columbia  River,  in 
Sherman  County,  Oregon. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Mark  C. 
Steinly,  Bitterroot  Management 
Corporation,  501  North  900  East.  Provo, 
Utah  84606,  (801)  374-8709. 
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i.  FERC  Contact:  Mr.  Robert  Bell, 
(202)  219-2806. 

i.  Comment  Date:  September  10,  1997. 

k.  Description  of  Project:  The 
proposed  project,  utilizing  the  existing 
U.S.  Army  Corps  of  Engineers  John  Day 
Lock  and  Dam,  would  consist  of:  (1) 
Intake  structure  located  on  the  screened 
excess  pipe  of  the  John  Day  Juvenile 
Fish  Sampling  and  Monitoring  Facility; 
(2)  a  powerhouse  containing  a 
generating  unit  having  an  installed 
capacity  of  3.6  MW;  (3)  a  tailrace;  (4)  a 
13.2-kV  transmission  line  connecting 
the  project  to  the  distribution  system  of 
a  local  utility;  and  (6)  other 
appurtenances. 

1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B.C.  andD2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  Intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 


does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Conmients,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particidar 
application. 

C.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Ptoject  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 


be  sent  to  the  Applicant's 

representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  97-18775  Filed  7-16-97;  8:45  ami 

BIUMG  COOC  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Preliminary 
Permit 

July  11,  1997. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Conunission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  11604-000. 

c.  Date  filed:  May  1, 1997. 

d.  Applicant:  San  Diego  County  Water 
Authority. 

e.  Name  of  Project:  Olivenhain/Lake 
Hodges  Pumped-Storage  Project. 

f.  Location:  Lake  Hodges  on  the  San 
Dieguito  River,  in  San  Diego  County, 
CA. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-a25(r), 

h.  Applicant  Contact:  Mr.  Kenneth  A. 
Steele,  San  Diego  County  Authority, 
3211  Fifth  Avenue,  San  Diego,  CA 
84606,  (619)  682^135. 

i.  FERC  Contact:  Mr.  Robert  Bell, 
(202)  219-2806. 

j.  Comment  Date:  September  10,  1997. 

k.  Description  of  Project:  The 
proposed  pumped  storage  project  would 
consist  of:  (1)  The  320-foot-high 
Olivenhain  Dam  forming  a  200-acre 
upper  reservoir;  (2)  a  4,000-foot-long 
water  conveyance  system,  including 
tunnels,  penstocks,  and  a  vertical  shaft; 
(3)  a  powerhouse  containing  ioui 
generating  units  with  a  total  installed 
capacity  of  500  MW;  (4)  the  City  of  San 
Diego's  existing  130- foot-high  Lake 
Hodges  D£un  and  1 , 200-acre  Lake 
Hodges  Reservoir  serving  as  a  lower 
reservoir;  (5)  a  3.3-mile-long 
transmission  line  and  (6)  appurtenant 
facilities. 

.  1.  This  notice  also  consists  of  the 
following  standard  paragraphs:  A5,  A7, 
A9,  AlO,  B,  C,  and  D2. 

A5.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
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Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

A7.  Preliminary  Permit — Any 
qualified  development  applicant 
desiring  to  file  a  competing 
development  application  must  submit  to 
the  Commission,  on  or  before  a 
specified  comment  date  for  the 
piarticular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

A9.  Notice  of  intent — A  notice  of 
intent  must  specify  the  exact  name, 
business  address,  and  telephone  number 
of  the  prospective  applicant,  and  must 
include  an  unequivocal  statement  of 
intent  to  submit,  if  such  an  application 
may  be  filed,  either  a  preliminary 
permit  application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

AlO.  Proposed  Scope  of  Studies  under 
Permit  preliminary  permit,  ff  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months,  llie  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

B.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


C.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST".  "MO-nON  TO 
INTERVENE",  as  apphcable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  858  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Project  Review,  Federal  Energy 
Regulatory  Commission,  at  the  above- 
mentioned  address.  A  copy  of  any 
notice  of  intent,  competing  application 
or  motion  to  intervene  must  also  be 
served  upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

D2.  Agency  Comments — Federal, 
state,  and  local  agencies  are  invited  to 
file  comments  on  the  described 
application.  A  copy  of  the  application 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 
Limroad  A.  WataM,  }r. 
Acting  Secretary 

(FR  Doc.  97-18776  Filed  7-16-97;  8:45  am) 
HLUNG  COeE  STIT-VI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-5859-Z) 

AvaHabilHy  of  FY  96  Grant 
Performance  Reports  for  Alabama, 
Flortda,  Kentucky,  Mississippi,  North 
Carolina,  South  Carolina,  and 
Tennessee 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  of  grantee 
performance  evaluation  reports. 

SUMMARY:  EPA's  grant  regulations  (40 
CFR  35.150)  require  the  Agency  to 
evaluate  the  performance  of  agencies 
which  receive  grants.  EPA's  regulations 
for  regional  consistency  (40  CFR  56.7) 
require  that  the  Agency  notify  the 
public  of  the  availability  of  the  reports 
of  such  evaluations.  EPA  recently 
performed  end-of-year  evaluations  of 


seven  state  air  pollution  control 
programs  (Alabama  Department  of 
Environmental  Management.  Florida 
Department  of  Environmental 
Protection,  Kentucky  Department  for 
Environmental  Protection.  Mississippi 
Bureau  of  Pollution  Control.  North 
Carolina  Department  of  Environment, 
Health,  and  Natural  Resources.  South 
Carolina  Department  of  Health  and 
Environmental  Control  and  Tennessee 
Department  of  Conservation  and 
Environment),  and  16  local  programs 
(Knox  County  Department  of  Air 
Pollution  Control,  Tn — Chattanooga- 
Hamilton  County  Air  Pollution  Control 
Bureau,  Tn — Memphis-Shelby  County 
Health  Department.  Tn — Nashville- 
Davidson  County  Metropolitan  Health 
Department.  Tn — Jefferson  County  Air 
Pollution  Control  District,  Ky — Western 
North  Carolina  Regional  Air  Pollution 
Control  Agency.  NC — Mecklenburg 
County  Department  of  Environmental 
Protection,  NC — Forsyth  County 
Environmental  Affairs  Department, 
NC-^alm  Beach  County  Public  Health 
Unit,  Fl — Hillsborough  County 
Environmental  Protection  Commission, 
Fl — Dade  County  Environmental 
Resources  Management,  Fl — 
Jacksonville  Air  Quality  Division,  Fl — 
Broward  County  Environmental  Quality 
Control  Board,  Fl — Pinellas  County 
Department  of  Environmental 
Management,  Fl — City  of  Huntsville 
Department  of  Natural  Resources,  Al — 
Jefferson  County  Etepartment  of  Health, 
Al).  The  State  of  Georgia's  evaluation 
will  be  made  available  for  public  review 
at  a  later  date.  These  audits  were 
conducted  to  assess  the  agencies' 
performance  under  the  grants  made  to 
them  by  EPA  pursuant  to  section  105  of 
the  Clean  Air  Act.  EPA  Region  4.  has 
prepared  reports  for  the  twenty-three 
agencies  identified  above  and  these  105 
reports  are  now  available  for  public 
inspection. 

ADDRESSES:  The  reports  may  be 
examined  at  the  EPA's  Region  4  office, 
61  Forsyth  Street,  SW,  Atlanta.  Georgia 
30303,  in  the  Air,  Pesticides,  and  Toxics 
Management  Division. 

FOR  FURTHER  INFORMATtON  CONTACT: 

Unda  Thomas,  (404)  562-9064.  at  the 
above  Region  4  address,  for  information 
concerning  States  of  Alabama,  Florida, 
Mississippi,  Georgia,  and  local  agencies. 
Vera  Bowers,  (404)  562-9053,  at  the 
above  Region  4  address,  for  information 
concerning  the  States  of  Kentucky, 
North  Carolina,  South  Carolina, 
Tennessee  and  local  agencies. 
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L?di«  i:  July  9.  199/. 
MkJiAel  V.  Peyton, 

Actipg  Rp^ona]  A  dministrator. 

;FR  (Toe  97-188.=;^  Filed  7-16-97;  8:45  am) 

3H.U»*G  CODE  66eO-«>-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

)u;y  10,  1997 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September 
15.1997.  If  you  anticipate  that  you  will 
be  submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Bo  ley.  Federal  Communications 
Commission,  Room  234,  1919  M  St., 
N.W.,  Washington.  DC  20554  or  via 
internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  at  202-418-0214  or  via  internet  at 
jboley@fcc.gov 

SUPPLEMENTARY  INFORMATION: 
OMB  Approval  No.:  3060-0370. 


Title:  Part  32 — Uniform  System  of 
Accounts  for  Telecommunications 
Companies. 

Form  No.:  W A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  239 
respondents. 

Estimated  Hour  Per  Response:  12,685 
hours  per  recordkeeper/response. 

Frequency  of  Response:  On  occasion 
reporting  and  recordkeeping 
requirement. 

Estimated  Total  Annual  Burden: 
3.031,838  hours. 

Needs  and  Uses:  The  Uniform  System 
of  Accounts  is  a  historical  financial 
accounting  system  which  reports  the 
results  of  operational  and  financial 
events  in  a  manner  which  enables  both 
management  and  regulators  to  assess 
these  results  within  a  specified 
accounting  period.  Subject  respondents 
are  telecommunications  companies. 
Entities  having  annual  revenues  from 
regulated  telecommunications 
operations  of  less  than  $100  million  are 
designated  as  Class  B  companies  and  are 
subject  to  a  less  detailed  accounting 
system  than  those  designated  as  Class  A 
companies.  Part  32  imposes  essentially 
recordkeeping  requirements.  The 
reporting  requirements  contained  in  the 
rulepart  are  sporadic  or  initiated  by  the 
carriers.  Part  32  has  been  revised.  For 
example,  in  CC  Docket  96-60,  the 
Commission  raised  the  expense  limit  in 
Section  32.20000(a)(4)  from  $500  to 
$2,000,  with  one  exception  related  to 
personal  computers  recorded  in 
Account  2121,  General  purpose 
computers. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-18826  Filed  7-16-97;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

July  11,  1997. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  An  agency  may  not  conduct 
or  sponsor  and  a  person  is  not  required 
to  respond  to  a  collection  of  information 


unless  it  displays  a  currently  valid 
control  number.  For  further  information 
contact  Shoko  B.  Hair,  Federal 
Communications  Commission,  (202) 
418-1379. 


Federal  Communications  Commission 

Oh4B  Control  No.:  3060-0704. 

Expiration  Date:  06/30/2000. 

Title:  Policy  and  Rules  Concerning  the 
Interstate,  Interexchange  Marketplace; 
Implementation  of  Section  254(g)  of  the 
Communications  Act  of  1934,  as 
amended— CC  Docket  No.  96-61. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  519 
respondents;  266.2  hours  per  response 
(avg);  138,175  total  annual  burden 
hours  for  all  collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden: 
$435,000.00. 

Frequency  of  Response:  On  occasion; 
one-time  requirement. 

Description:  In  the  Second  Report  and 
Order  (Order)  issued  in  CC  Docket  No. 
96-61,  the  Commission  eliminated  the 
requirement  that  nondominant 
interexchange  carriers  file  tariffs  for 
interstate,  domestic,  interexchange 
telecommunications  services.  In  order  to 
facilitate  enforcement  of  such  carriers' 
statutory  obligation  to  geographically 
average  and  integrate  their  rates,  and  to 
make  it  easier  for  customers  to  compare 
carriers'  service  offerings,  the  Order 
requires  affected  carriers  to  maintain, 
and  to  make  available  to  the  public  in 
at  least  one  location,  information 
concerning  their  rates,  terms  and 
conditions  for  all  of  their  interstate, 
domestic  interexchange  services.  The 
information  collected  under  the  tariff 
cancellation  requirement  must  be 
disclosed  to  the  Commission,  and  will 
be  used  to  implement  the  Commission's 
detariffing  policy.  The  information 
collected  under  the  recordkeeping  and 
certification  requirements  will  be  used 
by  the  Commission  to  ensure  that 
affected  interexchange  carriers  fulfill 
their  obligations  under  the 
Communications  Act,  as  amended.  The 
information  collected  under  the 
information  disclosure  requirement 
must  be  provided  to  third  parties,  and 
will  be  used  to  ensure  that  such  parties 
have  adequate  information  to  bring  to 
the  Commission's  attention  any 
violations  of  the  geographic  rate 
averaging  and  rate  integration 
requirements  of  Section  254(g)  of  the 
Communications  Act,  as  amended. 
Response  is  mandatory. 
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Requirement 

No.  of  re-          Hours  per 
spondents          response 

Total  hours 

a.  Tariff  Cancellation  

b.  Information  Disclosure  „ 

519 
519 
519 
519 

143.7 

120 

2 

1/2 

74,598 
62.280 
1.038 
259.5 

c.  Recordkeeping 

d.  Certification  _ 

OMB  Control  No.:  3060-0463. 

Expiration  Date:  07/31/2000. 

Title:  Telecommunications  Services 
for  Individuals  with  Hearing  and 
Speech  Disabilities  and  the  Americans 
with  Disabilities  Act  of  1990— CC 
Docket  No.  90-571. 

Form  No.:  N/A. 

Estimated  Annual  Burden:  72 
respondents;  112.6  hours  per  response 
(avg.);  8.110  total  annual  bvirden  for  all 
collections. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
every  five  years. 

Description:  Section  225  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  Section  225, 
enacted  in  1990  as  Title  IV  of  the 
Americans  with  Disabilities  Act,  Pub.  L. 
101-336,  requires  the  Commission  to 
promulgate  regulations  that  require  all 
common  carriers  to  provide 
telecommunications  relay  services 
(TRS)  for  callers  with  hearing  and 
speech  disabilities  throughout  their 


service  areas,  by  July  26,  1993. 
Accordingly,  the  Commission  adopted 
regulations  for  the  provision  of  TRS  at 
47  CFR  Sections  64.601-605.  These 
regulations  contain  operational, 
technical  and  functional  standards 
required  of  all  telecommunications  relay 
services  (TRS)  providers,  set  up  an 
interstate  funding  mechanism  (TRS 
Fund)  for  the  recovery  of  interstate  TRS 
costs,  and  also  set  forth  the  procedures 
for  state  certification  and  for  filing 
complaints  involving  TRS.  47  CFR 
Section  64.605  describes  the  state  TRS 
certification  procedures.  State 
documentation  must:  (1)  establish  that 
the  State  meets  or  exceed  all 
operational,  technical  and  functional 
minimum  standards  contained  in 
Section  64.604;  (2)  establish  that  the 
program  makes  available  adequate 
procedures  and  remedies  for  enforcing 
the  requirements  of  the  state  program; 
and  (3)  establish  that  its  program  in  no 
way  conflicts  with  federal  law.  where  a 
state  program  exceeds  the  mandatory 


minimum  standards.  See  47  CFR 
Section  65.605(b).  State  certification 
remains  in  effect  for  five  years,  unless 
the  certification  is  suspended  or 
revoked  (see  47  CFR  Section  64.605(c) 
and  (e)).  One  year  prior  to  the  expiration 
of  certification,  a  state  may  apply  for 
renewal  of  its  certification,  and  such 
renewal  process  will  proceed  in  the 
same  manner  as  the  original 
certification.  Current  state  TRS 
certifications  will  expire  on  July  26, 
1998,  and  beginning  July  26,  1997, 
states  will  be  allowed  to  apply  for 
renewal.  47  CFR  Section  64.604(c)(5) 
also  establishes  complaint  procedures 
for  TRS.  Information  submitted  in 
response  to  the  state  certification 
program  will  be  used  to  determine 
whether  the  program  is  certifiable  under 
federal  requirements.  Information 
submitted  by  complainants  will  be  used 
to  determine  the  merits  of  the 
complaints,  and  to  attempt  resolution. 
Your  response  is  required  to  obtain  or 
retain  benefits. 


Requirement 


a.  State  Ceriification/Recertification 

b.  Complaint  Process  


No.  of  re- 
spondents 


Hours  per 
response 


Total  hours 


50 
22 


160 

5 


8000 
110 


Public  reporting  burden  for  the 
collections  of  information  is  as  noted 
above.  Send  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management.  Washington,  D.C.  20554. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-18884  Filed  7-16-97;  8:45  am] 

BILUNQ  C00£  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[PR  Docket  No.  92-235] 

Petitions  for  Reconsideration  and 
Clarification 

AGENCY:  Federal  Communications 
Commission. 


ACTION:  Notice:  correction. 


FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Alston  (202)  418-0270 

SUMMARY:  This  document  corrects 
Report  No.  2200  regarding  petitions  for 
reconsideration  and  clarification 
published  in  the  Federal  Register  on 
June  4,  1997.  (FR  Doc  97-14472).  On 
page  30587,  column  one,  the  number  of 
petitions  filed  is  corrected  to  read  14 
instead  of  13. 

Federal  Communications  Commission. 

William  F.  Caton, 

Acting  Secretary. 

[FR  Doc.  97-18825  Filed  7-16-97;  8:45  am) 

BILUNG  CODC  6712-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 


DATE  AND  TIME:  Tuesday,  July  22, 1997 

at  10:00  a.m. 

PLACE:  999  E  Street,  N.W.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  §437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §  437g,  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Thursday,  July  24,  1997 
at  10:00  a.m. 

PLACE:  999  E  Street,  N.AV.  Washington, 
DC.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 
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rTEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Report  of  the  Auait  Division  on  Pete 
Wilson  for  President  Committee 
(originally  scheduled  for  the  meeting  of 
July  17.  1997). 

Advisory  Opinion  1997-11: 
Representative  Lucille  Roybal-Allard. 

Advisory  Opinion  1997-12: 
Representative  jerry  Costello  by 
counsel.  Jeffrey  D.  Colman. 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer. 
Telephone;  (202)  219-4155. 
Mariorie  W.  Emmons, 
Secretary  of  the  Commission. 
|FR  Doc  97-18956  Filed  7-15-97;  10:56  am] 

BILLMG  CODE  STIS-OI-M 


FEDERAL  HOUSING  FINANCE  BOARD 
[No.  97-N-4J 

Federal  Home  Loan  Bank  Memt>ers 
Selected  for  Community  Support 
Review 

AGENCY:  Federal  Housing  Finance 

Board. 

action:  Notice. 

Summary:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (FHLBank) 
members  it  has  selected  for  the  1996-97 
sixth  quarter  review  cycle  under  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which 
FHLBank  members  selected  for  review 
must  submit  Community  Support 
Statements  to  the  Finance  Board. 
DATES:  FHLBank  members  selected  for 
the  1996-97  sixth  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  on  or 
before  September  2,  1997. 
ADDRESSES:  FHLBank  members  selected 
for  the  1996-97  sixth  quarter  review 


cycle  under  the  Finance  Board's 
community  support  requirement 
regulation  must  submit  completed 
Community  Support  Statements  to  the 
Finance  Board  either  by  regular  mail: 
Office  of  Supervision,  Federal  Housing 
Fmance  Board,  1777  F  Street,  N.W.. 
Washington,  D.C.  20006;  or  by 
electronic  mail:  COMSUP@FHFB.GOV. 

FOR  FURTHER  INFORMATION  CONTACT: 
Penny  S.  Bates,  Program  Analyst,  Office 
of  Supervision,  at  202/40&-2574;  at  the 
following  electronic  mail  address: 
C0MSUP@FHFB.GOV;  or  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
N.W.,  Washington,  D.C.  20006.  A 
telecommunications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 

SUPPLEMENTARY  INFORMATION: 

L  Selection  for  Community  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
community  investment  or  service  that 
FHLBank  members  must  meet  in  order 
to  maintain  access  to  long-term 
advances.  See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  FHLBank  member's 
performance  under  the  Community 
Reinvestment  Act  of  1977  (CRA).  12 
U.S.C.  2901  et  seq.,  and  record  of 
lending  to  first-time  homebuyers.  See  12 
U.S.C.  1430(g)(2).  Piursuant  to  the 
requirements  of  section  10(g)  of  the 
Bank  Act,  the  Finance  Board  amended 
its  community  support  requirement 
regulation  effective  June  30,  1997.  See 
62  FR  28983  (May  29,  1997),  codified  at 
12  CFR  part  936. 

As  amended,  the  community  support 
requirement  regulation  establishes 
standards  a  FHLBank  member  must 
meet  in  order  to  maintain  access  to  long- 
term  advances,  and  the  review  criteria 
the  Finance  Board  must  apply  in 


evaluating  a  member's  community 
support  performance.  See  12  CFR  936.3. 
The  regulation  includes  standards  and 
criteria  for  the  two  statutory  factors — 
CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  Id.  Only 
members  subject  to  the  CRA  must  meet 
the  CRA  standard.  Id.  %  936.3(b).  All 
members,  including  those  not  subject  to 
CRA,  must  meet  the  first-time 
homebuyer  standard.  Id.  §  936.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  FHLBank  district  for 
community  support  review  each 
calendar  quarter.  Id.  %  936.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  until  it  has  been  a 
FHLBank  member  for  at  least  one  year. 
Selection  for  review  is  not,  nor  should 
it  be  construed  as,  any  indication  of 
either  the  financial  condition  or  the 
community  support  performance  of  the 
member. 

Each  FHLBank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  September  2,  1997 
deadline  prescribed  in  this  notice.  Id. 
§  936.2(b)(ii),  (c).  On  or  before  August  1, 
1997,  each  FHLBank  will  notify  the 
members  in  its  district  that  have  been 
selected  for  the  1996-97  sixth  quarter 
community  support  review  cycle  that 
they  must  complete  and  submit  to  the 
Finance  Board  by  the  deadline  a 
Community  Support  Statement.  Id. 
§  936.2(b)(2)(i).  The  member's  FHLBank 
will  provide  a  blank  Community 
Support  Statement  Form,  which  also  is 
available  on  the  Finance  Board's  web 
site:  WWW.FHFB.GOV.  Upon  request, 
the  member's  FHLBank  also  will 
provide  assistance  in  completing  the 
Community  Support  Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  1996-97 
sixth  quarter  community  support  review 
cycle: 


Member 


City 


State 


Federal  Home  Loan  Bank  of  Boston— District  1 


Charier  Oak  Federal  Credit  Union  

Salisbury  Bank  and  Trust  Company  ...^..... 

New  Milfofd  Banl<  and  Trust  Company  

Chelsea  Groton  Savings  Bank  

Dime  Savings  Bank  of  Norwich  .... , 

Savings  Bank  of  Rockville  

Bank  of  South  Windsor 

Thomaston  Savings  Bank 

North  Amencan  Bank  and  Trust  Company 

Wilton  Bank 

Asian  Amencan  Bank  and  Trust  Company 

Community  Bank  .^. 

Bay  State  Federal  Savings  Bank  


Groton  

Lakeville 

New  Mllford  .... 

Norwich  

Norwich  

Rockville 

South  Windsor 

Thomaston  

Watertwry 

Wilton  

Boston  

Brockton  

Brookline 


CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
MA 
MA 
MA 
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Memtser 


City 


State 


Chicopee  Savings  Bank  

Weymouth  Co-operative  Bank 

Dukes  County  Savings  Bank 

Foxborough  Savings  Bank  

MetroWest  Bank 

Gloucester  Bank  &  Trust  Company , 

Hudson  Savings  Bank  

Lee  Bank  

Lenox  Savings  Bank 

Washington  Savings  Bank 

Community  Credit  Union  of  Lynn  ..„„_.. 

Eastern  Bank  

National  Grand  Bank  of  Mart>lehead 

Summit  Bank  

Nantucket  Bank  

MkJdIesex  Savings  Bank  

First  and  Ocean  National  Bank  

Newtxjryport  Five  Cents  Savings  Bank 

North  Easton  Savings  Bank  

Norwood  Co-operative  Bank  

Seamen's  Bank 

Hibemia  Savings  Bank  „_.„ 

Granite  Savings  Bank  .....' 

Rockport  National  Bank  

Roslindale  Co-operative  Bank  

Somerset  Savings  Bank  

Bank  of  Western  Massachusetts 

Watertown  Savings  Bank  _..,„..„,.. 

Kennebec  Savings  Bank  

Bath  Savings  Institution '. 

Barco  Federal  Credit  Unton 

Kingfiekj  Bank 

Androscoggin  Savings  Bank 

Livermore  Falls  Trust  Company  

Key  Bank  of  Maine  

Saco  and  Biddeford  Savings  Institutkin  

Sanford  Institution  for  Savings  

Atlantic  Bank  National  Association 

First  Colebrook  Bank  

New  Hampshire  Federal  Credit  Unk>n  

Laconia  Savings  Bank  .>.. 

Granite  Savings  Bank  and  Trust  Company 


Chicopee  

East  Weymouth .. 

Edgartown  

Foxtx>ro  

Framingham  

Gloucester .„,„ 

Hudson 

Lee  

Lenox  >......„„. 

Lynn  ..._..._...„....„, 

Lynn  

Mart>lehead  

Meoway  ................. 

Nantucket  _..., 

Natk*  

Newtxjrypoft 

Newtxjryport „ 

North  Easton  

Norwood  „., 

Provincetown  ..... 

Ouincy  

Rockpiort  „.. 

Rockjxjrt  

Roslindale  

Somerville 

SpnngfieW  

Watertown  

Augusta  ...-. 

Bath  „... 

Hampden 

Kingfield  

Lewiston  „„.. 

Livermore  Falls 

Portland 

Saco  

Sanford 

South  Portland  

Colet)rook 

Concord  ...... 

Laconia 

Bane  


MA 


MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 


MA 


MA 
MA 
MA 

ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 


NH 
VT 


Federal  Home  Loan  Bank  of  New  York — District  2 


Haddon  Savings  and  Loan  Association  , 

Monarch  Savings  Bank,  FSB  „., 

Trenton  Savings  Bank  

New  Community  Federal  Credit  Union 

Midland  Bank  and  Trust  Company 

Rahway  Savings  Institution  

Interchange  State  Bank ^.„ ., 

Minotola  National  Bank 

Albion  Federal  Savings  &  Loan  Association 

Bath  National  Bank 

Flatbush  FS&LA  of  Brooklyn  

Manufacturers  and  Traders  Trust  Company 

Landmark  Community  Bank  

Ontaho  Natkjnal  Bank  of  Clifton  Springs  

First  National  Bank  of  Cortland  

Champlain  National  Bank  

Fairport  Savings  &  Loan  Association  „.. 

Highland  Falls  FS&LA 

Steuben  Trust  Company 

Ulster  Savings  Bank  

Suffolk  Federal  Credit  Union  

Atlantic  Bank  of  New  York 

European  American  Bank 

Habib  American  Bank 

Merchants  Bank 

Sterling  National  Bank  and  Trust  Company  . 

Sleepy  Hollow  National 

Bank  of  Richmondville 

Rome  Savings  Bank 


T" 


Haddon  Heights 

Kearny  

Lawrenceville 

Newark  

Paramus 

Rahway  

Saddle  Brook 

Vineland  

Alt)k>n  

Bath „... 

Brookfyn  

Buffalo  

Canajoharie 

Clifton  Springs  ... 

Cortland  

Elizabethtown  .... 

Fairpon  

Highland  Falls  ... 

Homell  

Kingston  

Medford  

New  York 

New  York  

hiew  York 

New  Yortc 

New  Yort< 

N.  Tarrytown , 

Richmondville  ..... 
Rome „ 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
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Trustee  Bank  N.A.  

Solvay  Bank „ 

Troy  Savings  Bank  

Walden  Savings  Bank  

Banco  Popular  de  Puerto  Rico 


City 


Fedartf  Home  Loan  Bank  of  Pttlsburgtv-Oistrict  3 


Apollo  Trust  Connpany  

Farmers  and  Merchants  Trust  Company  ...... — 

Cambria  County  FS&LA  

Premier  Bank  _...... 

Elderton  State  Bank .* — .T. 

East  Penn  Bank 

PFC  Bank  

First  National  Bank  of  Fredenckstxjrg  

PeoplesBank.  a  Codurus  Valley  Company  

Gratz  National  Bank  

Harieysville  National  Bank  &  Trust  Company  .... 

Dauphin  Deposit  Bank  and  Trust  Company 

Harns  Savings  Bank  

Irwin  Bank  and  Trust  Company 

Farmers  National  Bank 

LA  Bank,  N.A 

Bank  of  Landlsburg 

First  National  Bank  of  Liverpool  

Miners  Bank  of  Lykens  

Mars  National  Bank  

Fulton  County  National  Bank  &  Trust  Company 

Union  National  Bank  ot  Mount  Carmel 

Nazareth  National  Bank  and  Trust  Company  .... 

First  Federal  Savings  Bank  of  New  Castle  

New  Tnpoli  National  Bank  

National  Bank  of  North  East 

NBO  National  Bank  

Jefferson  Bank  

Police  and  Fire  Federal  Credit  Union 

Reliance  Standard  Life  Insurance  Company 

St.  Edmond's  Federal  Savings  Bank 

Phoenixville  FS&LA 

PNC  Mortgage  Bank.  N.A ;.. 

Portage  National  Bank , 

Security  National  Bank  

Sun  Bank  

Guaranty  Bank,  NA 

Orrstown  Bank  

Bucktail  Bank  and  Trust  Company 

Jersey  Shore  State  Bank 

Progressive  Bank,  N.A. — Buckhannon 

First  Exchange  Bank  

One  Valley  Bank — North,  Inc 

First  Community  Bank  of  Mercer  County,  Inc.  ... 

F&M  Bank-Blakeley  

First  National  Bank  of  Romney  

Ameribank 


1 


Schenectady  

Soivay  

Troy  

Walden  

San  Juan 

Apollo  ~ 

Chambersburg  „. 

Cresson  

Doylestown „ 

Elderton  

Emmaus  

Ford  City  

Fredericksburg  ... 

Glen  Rock  

Gratz  

Harieysville  

Harrisburg 

Harrisburg 

Irwin 

Kittanning  

Lake  Ariel  

Landlsburg  

Liverpool 

Lykens  

Mars  

McConnellsburg  . 

Mount  Carmel 

Nazareth 

New  Castle 

New  Tripoli  

North  East  

Olyphant  

Philadelphia 

Philadelphia 

Philadelphia 

Philadelphia 

Phoenixville  

Pittsburgh  

Portage 

Pottstown  

Selinsgrove  

Shamokin  

Shippensburg  

Williamsport 

Williamsport 

Buckhannon  

Mannington  

Moundsville  

Pnnceton  

Ranson  

Romney 

Weteh  

Auburn , 

Dothan , 

Huntsville , 

Maplesville , 

Stevenson  , 

Tuscaloosa 

Bradenton 

Fort  Pierce 

Ft.  Walton  Beach 
Ft.  Walton  Beach 
Ft.  Walton  Beach 

Miami 

Miami 

Miami 

Milton  , 

N.  Palm  Beach  .. 


State 


NY 
NY 
NY 
NY 
PR 


PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

WV 

WV 

WV 

WV 

WV 

WV 

WV 


Federal  Home  Loan  Bank  of  Atlanta — District  4 


AubumBank  

Bank  of  the  South  

First  Commercial  Bank  of  Huntsville  

PeachtreeBank  

North  Jackson  Bank  „ 

National  Bank  of  the  South  

Liberty  National  Bank  

Riverside  National  Bank  

First  City  Bank  of  Fort  Walton  

First  National  Bank  and  Trust 

First  Northwest  Florida  Bank 

Dadeiand  Bank  

PIneBank _........,....._„.,....„ .. 

SunTrust  Bank,  Miami,  N.A.  

First  National  BanK  of  Florida  

Palm  Beach  National  Bank  and  Tmst  Company 


AL 
AL 
AL 
AL 
AL 
AL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
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Member 


City 


State 


Horizon  Bank  of  Florida 

Citizens  Federal  Savings  Bank  of  Port  St.  Joe 

Enterprise  National  Bank  of  Sarasota -... 

Seminole  Bank 

Bank  of  Tampa  

First  Commeraal  Bank  of  Tampa 

Indian  River  National  Bank 

First  National  Bank  of  South  Georgia,  N.A 

First  American  Bank  and  Trust  Company  

First  National  Bank  of  Union  County 

Fannin  County  Bank,  N.A 

First  National  Bank  of  Grady  County  

Bank  of  Covington 

First  State  Bank  of  Randolph  County 

Fairbum  Banking  Company 

First  Citizens  Bank  of  Fayette  County _... 

Georgia  First  Bank 

Central  and  Southern  Bank  of  Greenstxjro 

Farmers  and  Merchants  Bank  

Bank  of  Madison 

Premier  Bank  

Southwest  Georgia  Bank 

First  Citizens  Bank 

Can/er  State  Bank  „ ......... 

Smyrna  Bank  and  Trust  Company .... 

First  State  Bank  

Bank  of  Upson  . 

Farmers  Bank  of  Maryland 

Kopemik  Federal  Savings  Association 

Liberty  Federal  Savings  &  Loan  Association  ... 
Slavic  Federal  Savings  &  Loan  Associatkin  .... 

Rushmore  Tmst  and  Savings,  F.S.B 

Chesapeake  Bank  and  Trust  Company  

Chestertown  Bank  of  Maryland  ~ 

American  Trust  Bank  

FCNB  

First  Bank  of  Frederick 

Hagerstown  Trust  Company 

Lafayette  Federal  Credit  Union  „ 

First  United  National  Bank  and  Trust 

National  Bank  of  Rising  Sun  

Taneytown  Bank  and  Trust  Company 

Bank  of  Stanly  

Home  Savings  Bank  of  Albemarie,  SSB  

Bank  of  Mecklenburg 

Self-Help  Credit  Union 

Gibsonville  Community  Savings  Bark,  SSB 

Farmers  and  Merchants  Bank 

Mocksville  Savings  Bank,  SSB 

Central  Community  Bank „ 

Randleman  Savings  Bank,  S.S.B 

Carolina  State  Bank 

First  National  Bank  of  Shelby 

Bank  of  Charteston,  N.A 

Investors  Savings  Bank  of  South  Carolina 

Farmers  &  Merchants  Bank  of  South  Carolina 

Pee  Dee  State  Bank 

Poinsett  Bank,  F.S.B 

Bank  of  Northern  Virginia  

Telet)ank  

American  National  Bank  and  Trust  Company  .. 

George  Mason  Bank 

Bank  of  Ferrum 

Premier  Bank-Central,  N.A 

Marshall  National  Bank  and  Trust  Company  ... 

Middleburg  Bank 

Fir..!  Sentinel  Bank  

First  Bank „ 

Bank  of  Essex „.. 

Princess  Anne  Bank  

F&M  Bank-Peoples 

Northern  Neck  State  Bank,  Inc. „ 

Premier  Bank,  Inc 


Pensacola  .... 
Port  St.  Joe  . 

Sarasota 

Seminole  

Tampa  ._...... 

Tampa 

Vero  Beach  . 

Albany  

Athens 

Blairsvilte  

Blue  Ridge  ... 

Cairo 

Covington  .... 

Cuthbert  

Fairbum 

Fayetteville  .. 
Gainesville  ... 
Greensboro  . 

Lakeland 

•♦a- son 

.A&    tta 

Moultrie 

Ne^ian  

Savannah  .... 

Smyrna  

Stockbndge  . 
Thomaston  .. 
Annapolis  .... 

Baltimore  

Baltimore  

Baltimore  

Bethesda  

Chestertown 
Chestertown 
Cumberiand  . 

Frederick  

Frederick  

Hagerstown  . 
Kensington  .. 

Oakland  

Rising  Sun  ... 
Taneytown  ... 
Albemarie  .... 
Altjemarie  .... 
Chariotte 
Durham 
Gibsonville 
Granite  Quarry 
Mocksville 

Murphy  

Randleman  

Shelby  

Shelby  

Charieston 

Rorer)ce  

Holly  Hill  

Timmonsville  .. 
Travelers  Rest 

Arlington  

Arlington  

Danville 

Fairfax  

Ferrum _ 

Honaker 

Marshall 

Mkldleburg 

Richlands 

Strastjurg 

Tappahannock 
Virginia  Beach 

Warrenton 

Warsaw  

Wytheville  


FL 

FL 

FL 

FL 

FL 

FL 

FL 

QA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

MD 

MO 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

NO 

NC 

NO 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 

SC 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 
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Mwnber 


City 


FMtoral  Horn*  Loan  Bank  of  Cincinnati— District  5 


Nelson  County  Federal  Savings  and  Loan  

Bedford  Loan  and  Deposit  Bank 

Berea  NatKDnal  Bank 

Soutti  Central  Bank  of  Bowling  Green  

Meade  County  Bank  

Campt)ellsville  National  Bank  

First  National  Bank  of  Carlisle 

Edmonton  State  Bank 

Fiftti  Third  Bank  of  Norttiem  Kentucky,  Inc 

First  Secunty  Bank  and  Trust,  McLean 

Lawrenceburg  National  Bank  

Farmers  Nationai  Bank  — 

Fifth  Third  Bank  of  Kentucky,  Inc  

Jefferson  Banking  Company 

Community  First  Bank ..,J.«... 

Pnnceton  FS4LA  

Citizens  Nationai  Bank  

Bank  of  McCreary  County  .. — ..._..... 

Williamsburg  Nationai  Bank 

Pioneer  Federal  Savings  Bank 

Graves  CoBank  

First  Nationai  Bank  of  Ohio  

Bellevue  Fed.  CD 

Bethel  BuiWing  and  Loan  Company 

Equitable  Savings  ar>d  Loan  Company  

United  Nationai  Bank  and  Trust  Company 

Harvest  Home  Savings  Bank  , 

Cm  Fed  Employees  Federal  Credit  Union  

Lenox  Savings  Bank  , 

Mt.  Washington  Savings  &  Loan  Company  ..... 

PNC  Bank,  Ohio,  N.A.  - 

Star  Bank,  N.A — 

Shore  Bank  and  Tnjst  Company 

Premier  Bank  and  Trust  

Community  First  Bank,  N.A.  

First  Ohio  Credit  Union,  Inc 

Gallon  Building  and  Loan  Association 

Greenville  National  Bank  

Second  National  Bank  . . 

Citizens  Loan  &  Savings  Company „.. 

First  FS&LA  of  Loram  — 

Dime  Bank  

Daymen  Federal  Credit  Union _ 

New  Richmond  National  Bank „ 

Citizens  Nationai  Bank  of  Nomvalk  ....'. 

Ripley  Federal  Savings  and  Loan  Association 

Ripley  Nationai  Bank  

First  Nationai  Bank  of  Shelby 

Strasburg  Savings  and  Loan  ...... ............ 

Century  Savings  Bank  

Peoples  Savings  Bank 

First  Federal  Savings  and  Loan  AssodatkHi ... 

Van  Wert  Nationai  Bank    

Second  Nationai  Bank  of  Warren 

Trumbull  Savings  and  Loan  Company  

Perpetual  Savings  Bank  

Peoples  Savings  Bank 

First  Federal  Savings  Bank  of  Eastern  Ohk) ... 

Citizens  Nationai  Bank  

Heritage  Bank  „ ... 

Bank  of  Putnam  County  

Farmer's  Bank  

First  Nationai  Bank  of  Crossville  

First  Federal  Savings  Bank  

Carter  Sounty  Bank  of  Elizabethton 

Union  Planters  Bank .............. 

Jackson  County  Bank „.. 

Gates  Banking  and  Tmst  Company ...... 

Tennessee  State  Bank  

Bank  of  Goodlettsville ~ 

Greene  County  Bank 

Bank  of  Halls 


State 


Bardstown  

Bedford 

Berea 

Bowling  Green  . 
Brandenburg  ... 
Campbellsville  . 

Carlisle  

Edmonton 

Florence  

Island 

Lawrencetxirk  .. 

Let)anon  

Louisville  

Louisville  

Mount  Olivet  .... 

Princeton  

Russelh/ille  

Whitley  City  

Williamsburg  .... 

Winchester  

Wingo  

Akron  

Bellevue  

D0lnGl  

Cadiz 

Canton 

Cheviot 

Cincinnati  

Cincinnati  

Cincinnati  

Cincinnati  

Cincinnati  

Cleveland  

Elyria  

Forest  

Fostoria  

Gallon 

Greenville 

Greenville  

London  

Lorain  

Marietta  

Miamisburg 

New  Richmond 

Norwalk  

Ripley  

Ripley  

Shelby  

Strasburg 

Upper  Ariington 

Urtana 

Van  Wert 

Van  Wert , 

Warren  , 

Wan-en 

Wellsville  

Xenia 

Zanesville 

Athens  

Clarksville 

Cookeville 

Comersville  .... 

Crossville 

Dickson  

Elizabethton  ... 

Erin 

Gainesboro 

Gates 

Gatlinburg 

Goodlettsville  .. 

Greeneville  

Halls  


KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

KY 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

OH 

IN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


Member 


Commercial  Bank  

CommunJtyFirst  Bank  

Volunteer  Bank  

UnkMi  Bank  

Bank  of  Tennessee 

Central  State  Bank  . 

First  Bank _ 

Enterprise  National  Bank 

Tennessee  Bank  arxl  Tmst  

Bank  of  Milan 

Cavalry  Banking.  FSB  

Commerbial  Bank  and  Trust  Company  .... 

Farmers  Bank  

Central  Bank 

First  Community  Bank  of  Bedford  County 

Farmers  and  Merchants  Bank 

Anterican  City  Bank  of  Tuflahoma 

ReeMool  Bank  „ 

Bank  of  Commerce 


City 


Stale 


Harrogate  

HartsviHe  

Jackson  

Jamestowm  ... 

Kingsport 

Lexington 

Lexington 

Memphis 

Memphis 

Milan 

Murfreesboro 

Paris  

Portland 

Savannah  

J50©royvw6  .... 

Trezevant  

TuMahoma 

Unnn  City 

Woodbury 


TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 
TN 


FMtoral  Horn*  Loan  Bank  of  ImNanapoUa—Dtotrtct  6 


Workingmens  ONB  Bank 

First  Natk>rtal  Bank  

First  Federal  Bank,  a  F.S.B „ 

CSB  Bank  

Blue  River  Federal  Savings  Bank 

Brigtit  National  Bank 

GrabHi  Bank  

Fifth  Third  Bank  of  Central  Indiana  

First  of  America  Bank-Indiana 

Investors  Life  Insurance  Company „. 

Landmark  Savings  Bank,  F.S.B  

Meridian  Mutual  Insurance  Company 

Meridian  Security  Insurance  Cotnpany  

Peoples  Bar*  and  Trust  Company  

Unfon  Federal  Savings  Bank  of  Indianapolis  ..„ 
Vemon  Fire  and  CawaHy  Insurance  Company 

First  FS&LA  of  daik  County 

Lafayette  Savings  Bank,  F.S.B 

Peoples  Savings  &  Loan  Assodatkm 

First  State  Bank 

New  Washington  State  Bank 

First  Citizens  State  Bank 

Citizens  State  Bank  of  Petersburg  

United  Southwest  Bank  

Bank  of  AJma  

Great  Lakes  Bancorp,  a  FSB 

Signakjre  Bank  

Lake-Osceoia  Stale  Bank „ 

Central  Stale  Bank  

Community  Bank  

Eastern  Michigan  Bank 

Home  Federal  Savings  Bank 

Northern  Michigan  Savings  Bank , 

Stale  Bank  of  Ewen „. 

Oakland  Commerce  Bank  

Grand  Bank „ . , 

Nalkxiai  Bar*  of  Hastings 

Valley  Ridge  Bank  

FMB— Security  Bank  

Firstt>ank  

First  Natk)nal  Bank  of  Norway 

League  Life  Insurance  Company  ............. 

Starting  Bank  and  Trust,  FSB 

Macomb  Federal  Savings  Bank  „ 

SJS  Federal  Savings  Bank 

The  Empire  Natk>nal  Bank  of  Traverse 


Bkx>mington  

Ckwerdale  

Corydon 

Cyrtfuana 

Edinburgh „. 

Ftora  

Grabill  „.. 

Indianapolis  

Indianapolis  

IncAanapolls  

Indianapolis  

Indianapolis 

Indianapolis  

Indianapolis  ....... 

Indianapolis  

Indianapolis  

JeMersonville  

Lafayette  „. 

MonlKelto  

Morganlown  

New  Washington 

Newport 

Pelerstiurg „. 

Washington  

Alma  

Ann  Artwr 

Bad  Axe  

Baklwtn 

Beulah  

Caro  

CrosweM  

Detroit „....„„ 

Escanaba  , 

Ewen  

Farmington  Hills  ., 

Grand  Rapkte 

Hastings  

Kent  City 

Manistee , 

Mount  Pleasant  .., 

Nonoray  

SoulhfieW  

SouthfieW  

St  Clair  Shores  ... 

St.  Joseph  „ 

Traverse  City 


IN 
IN 
IN 
IN 
IN 

m 

IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 

m 

IN 
M 
Ml 
M 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Mi 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 

Ml 
Ml 
Ml 
Ml 


Federal  Home  Loan  Bank  of  Chicago-Oistrict  7 

Amcore  Bank  Aledo 

Aledo 

Bertceley  „ 

IL 

Merchants  NatkKial  Bank  

. 

a 

National  Bank  of  Commerce  _ 

IL 
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Member 


Praine  Bank  and  Trust  Company  

Downstate  National  Bank  

Cerro  Gordo  Building  and  Loan.  s.b  

First  Commercial  Bank  

Firstar  Bank  Illinois  

Marquette  National  Bank 

Sout^  Shore  Bank  

Sterling  Savings  Bank  ....... . .. 

Resource  Bank,  N.A  _.. — 

Du  Quoin  Stale  Bank 

Crossroads  Bank  ~- 

Midwest  Bank  and  Taist  Company  

Peoples  National  Bank  „ 

Heartland  National  Bank 

Midwest  Bank  of  Hinsdale  

Jacksonville  Savings  Bank  

Kankakee  Federal  Savings  Bank  

Union  Federal  Savings  and  Loan  Association 

Bnckyard  Bank 

Citizens  National  Bank  of  Macomb  

First  State  Bank  Maple  Park  

Central  National  Bank  of  Mattoon  

Heartland  Savings  Bank  

First  Suburban  National  Bank  

Community  National  Bank  of  Metropolis 

Morns  BuiWing  and  Loan.  SB 

Smith  Taist  and  Savings  Bank — .., 

Nokomis  Savings  Bank _.. 

First  Bank  of  Illinois  ~_ «™. 

Orangeville  Community  Bank — 

First  National  Bank  of  Pana  

First  State  Bank  of  Red  Bud  

Cawha  Bank  — ~ ..-. 

Bank  of  Illinois  m  DuPage  - , 

North  Shore  Trust  and  Savings 


Waukegan  Savings  &  Loan  Associatmn 

First  FSALA  of  Westchester  

Prospect  Federal  Savings  Bank 

First  National  Bank  of  Xenia 

State  Bank  of  Arcadia ™ „ « 

State  Bank  of  Argyle 

First  National  Bank  of  Barron  

Blackhawk  State  Bank   

First  National  Bank  of  Berlin 

Badger  State  Bank  

State  Bank  of  Chilton _ 

Citizens  State  Bank  _ 

Amencan  Bank  „. -. 

F4M  Bank — Fennimore  

Amencan  Bank  of  Fond  du  Lac  . . 

Franklin  State  Bank  

State  Financial  Bank _ 

Peoples  National  Bank  

Horicon  State  Bank 


Farmers  and  Merchants  Bank  of  Jefferson 

F&M  Bank— Kaukauna  

Farmers  State  Bank 


Mk^Wisconsin  Bank  

Lincoln  State  Bank ... 

Mitchell  Bank  

Montello  State  Bank  .......... ... 

Bank  of  Monticello  

Bank  of  New  Glarus  „ 

First  National  Bank  of  New  Richmond 

The  River  Bank 

F&M  Bank— Potosi  

Bank  of  Poynette  

Heritage  Bank  arxl  Trust 

Citizens  Bank,  N.A . 

Shell  Lake  State  Bank  

First  National  BanK  of  St.  Croix  Falls  ., 

State  Bank  of  Stockbndge 

Westland  Savings  Bank,  S.A. , 

The  Equitable  Bank,  S.5.B — . 


City 


Bndgeview 

Brookport 

Cen-o  Gordo  .... 

Chicago  

Chicago  

Chk»go  

Chicago  

Chicago  

DeKalb  

Du  Quoin 

Effingham  

Elmwood  Park  . 

Grayville  . 

Herrin  

Hinsdale  

Jacksonville 

Kankakee  

Kewanee  

Lincolnwood  .... 

Macomb 

Maple  Park 

Mattoon  

Mattoon  

Maywood  

Metropolis 

Morris  

Morrison  

Nokomis  

O'Falton  

Orangeville  

Pana  

Red  Bud  

Tamms  

Villa  Park 

Waukegan  

Waukegan  

Westchester  .... 

Worth 

Xenia  

Arcadia  

Argyle  , 

Barron  , 

Betoit  , 

Berlin  _ 

Cassville 

Chilton  , 

Clinton  , 

Eau  Claire  

Fennimore  

Fond  du  Lac  ... 

Franklin 

Hales  Comers 

Hayward  

Honcon  

Jefferson  

Kaukauna  

Markesan  

Medfonj  

Milwaukee  

Milwaukee  

Montello 

Monticello  

New  Glarus  .... 
New  Richmond 

Osceola  

Potosi  

Poynette  

Racine  

Shawano  

Shell  Lake  

St.  Croix  Falls . 
Stockbndge  .... 

Tomah  

Wauwatosa 


State 


IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL. 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 


Member 


ALLCO  Credit  Union 

Fortress  Bank  of  Westby  .... 
Westby  Co-op  Credit  Union 


City 


West  Allis 
Westby  .... 
Westby  .... 


Federal  Home  Loan  Bank  of  Des  Moines— District  8 


Ackley  State  Bank  

Exchange  State  Bank 

First  State  Bank  „ „.. 

Iowa  State  Savings  Bank  

Iowa  State  Savings  Bank 

Secunty  Bank  and  Trust  Company  

Allied  Life  Insurance  Company 

Allied  Mutual  Insurance  Company 

Amco  Insurance  Company  

AmerUS  Life  Insurance  Company 

Norwest  Bank  Iowa,  N.A 

Liberty  Bank  and  Trust  

Grundy  National  Bank  of  Grundy  Center  

Harlwick  State  Bank  „ 

Green  Bell  Bank  and  Trust 

First  National  Bank  in  LeMars  

First  National  Bank  of  Muscatine  

Citizens  State  Bank  „ 

First  Bank  and  Trust  Company  

First  National  Bank  of  Sioux  Center iti 

Security  National  Bank  of  Sioux  City  

Citizens  First  National  Bank  of  Storm  Lake  

First  National  Bank  of  Waverty „ 

Peoples  Savings  Bank „.„. 

Farm  Bureau  Life  Insurance  Company  

Farm  Bureau  Mutual  Insurance  Company  ........ 

State  Bank  

Atwater  State  Bank 

Border  State  Bank  

First  National  Bank  of  Brewster „ 

City-County  Federal  Credit  Union  

Buffalo  National  Bank  

Peoples  Bank  of  Commerce 

First  National  Bank  

First  State  Bank  of  Eden  Prairie , 

Eitzen  State  Bank .. 

Marquette  Bank,  N.A 

First  Security  Bank — Hendricks 

First  National  Bank  of  Henning  

Jackson  Federal  Savings  and  Loan  Association 

Janesville  State  Bank  _ , 

Citizens  State  Bank  of  Kelliher , 

Security  State  Bank  of  Kenyon  , 

First  Security  Bank — Lake  Benton  , 

State  Bank  of  Long  Lake „..., 

Lake  County  State  Bank , 

United  Praine  Bank 

Bank  of  Maple  Plain  

Superior  Guaranty  Insurance  Company 

First  National  Bank  in  Montevideo  

Mountain  Iron  First  State  Bank 

Citizens  Bank  of  New  Ulm 

State  Bank  and  Trust  Company  of  New  Ulm 

Community  National  Bank 

Minnwest  Bank  Ortonville  

Pine  River  State  Bank  

First  Security  Bank — Sanborn  

First  Amencan  Bank,  N.A 

Zapp  National  Bank  of  St.  Cloud _ 

Western  Bank  

First  State  Bank  of  Wabasha  ..„ 

Heritage  Bank  N.A 

Merchants  National  Bank  of  Winona 

First  State  Bank  of  Wyoming 

Bank  of  Zumbrota  

Jefferson  Savings  and  Loan  Association  

Farmers  and  Traders  Bank  

Boone  County  National  Bank  


Ackley 

Adair 

Belmond 

Clinton  

Creston  , 

Decorah  , 

Des  Moines  

Des  Moines  _.., 

Des  Moines  

Des  Moines  

Des  Moines  

Forest  City _ 

Gnjndy  Center 

Hartwick 

Iowa  Falls  . 

Le  Mars  

Muscatine 

Oakland  

Rock  Rapids 

Sioux  Center  

Sioux  City  

Storm  Lake 

Waverly  J 

Wellsburg  

West  Des  Moines  . 
West  Des  Momes  . 

Worthington 

Atwater  

Badger 

Brev^ter  

Brooklyn  Center  ... 

Buffalo  

Cambridge 

Chisholm  

Eden  Prairie  

Eitzen  

Golden  Valley 

Hendncks  

Henning  

Jackson  

Janesville  

Kelliher 

Kenyon  

Lake  Benton 

Long  Lake  

Long  Prairie 

Madison 

Maple  Plain  

Minneapolis  

Montevideo 

Mountain  Iron  

New  Ulm 

New  Ulm 

Northfiela  

Ortonville  ., 

Pine  River , 

Sanborn , 

SL  Cloud  , 

SL  Ctoud  

St.  Paul .......„„, 

Wabasha  

Willmar  

Winona  

Wyoming  

Zumbrota 

Ballwin  

California  

Columbia  


State 


Wl 
Wl 
Wl 


lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 
lA 


MN 
MN 
MN 


MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MM 
MN 
MN 
MN 


mi 

MN 
MN 
MN 
MN 
MN 
MN 

MN 
MN 
MO 
MO 
MO 


38304 
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Member 


Tri  County  State  Bank  

Commercial  Tnjst  Company  „.. 

Home  Exchange  Bank  of  Jamespoft ~.... 

Jeflerson  Bank  of  Missoun  

Central  Bank  of  Kansas  City  .... — ....... 

Kearney  Trust  Company „ 

Lawson  Bank  

United  State  Bank - 

State  Bank  of  Slater  

Citizens  Bank  of  Sparta 

Hentage  Bank  of  St.  Joseph  

Southwest  Bank  of  St.  Louis  

First  Community  Bank  

Secunty  State  Bank  of  Edgeley 

First  Amencan  Bank,  N  A „ 

Stutsman  County  State  Bank  „ 

Bank  of  Steele  «. — . — -. 

First  National  Bank  of  Valley  City 

Peoples  State  Bank  

Security  State  Bank  , 

Dakota  State  Bank 

Security  State  Bank  

BankWest,  Inc 

American  Memonal  Life  Insurance  Company 

Bank  of  South  Dakota  

First  National  Bank  of  White 

First  Dakota  National  Bank 


City 


Federal  Home  Loan  Bank  of  Dalla»-Oistrict  9 


Bank  of  Cave  City — ~. — 

First  National  Bank  of  Crossett ..„ 

Farmers  and  Merchants  Bank  — 

Simmons  First  National  Bank  of  Dumas  

National  Bank  of  Commerce  

Bank  of  Arkansas  

Greers  Ferry  Lake  State  Bank  

First  National  Bank  of  Phillips  County — 

First  Bank  of  Arkansas 

Malvern  National  Bank  — 

Merchants  and  Planters  Bank  

McGehee  Bank  , 

Citizens  National  Bank  -. 

Merchants  and  Planters'  Bank  

Farmers  and  Merchants  Bank  

First  United  Bank  

Commercial  National  Bank  of  Texarkana 

Amencan  Founders  Life  Insurance  Company 

Union  Planters  Bank  of  Louisiana  — 

Kaplan  State  Bank . 

Sabine  State  Bank  and  Trust  Company 

Minden  Bank  and  Trust  Company 

Exchange  Bank  and  Trust  Company  ............. 

Liberty  Bank  and  Trust  Company 

American  Bank  of  Ruston,  N.A.  

Sicily  Island  State  Bank  

St.  Martin  Bank  and  Tnjst  Company 

Concordia  Bank  and  Trust  Company  

Evangeline  Bank  and  Trust  Company „.. 

Progressive  State  Bank  and  Tnjst  Company  . 

First  Security  Bank   

BanK  of  the  South ........ 

Commercial  Bank  of  DeKalb  

Community  Bank  of  Mississippi 

Union  Planters  Bank  of  Southern  Mississippi 

Community  Bank  

Lamar  Life  Insurance  Company  

Bank  of  Lucedale 

Great  Southern  National  Bank 

Newton  County  Bank  .^...„., 

First  National  Bank  of  Oxford  ~ , 

Citizens  Bank 

Peoples  Bank  and  Trust  Company  _ 

Bank  of  Belen  


El  Dorado  Springs 

Fayette  

Jamesport  

Jefferson  City  

Kansas  City  

Kearney  

Lawson  

Lewistown 

Stater 

Sparta 

St.  Joseph 

St.  Louis  

Windsor  

Edgeley  

Grand  Forks  _ 

Jamestown  

Steele  

Valley  City  

Westhope  

Wishek  

Blunt 

Madison 

Pierre 

Rapid  City 

Watertown  

White 

Yankton  

Cave  City  .• 

Crossett 

Des  Arc  , 

Dumas 

El  Dorado  

Fayetteville  „.. 

Heber  Springs  .... 

Helena  , 

JonestX)ro  

Malvern  

Manila 

McGehee 

Nashville 

Newport 

Prairie  Grove 

Stuttgart 

Texarkana  

Phoenix  

Baton  Rouge  . — 

Kaplan  

Many  

Minden 

Natchitoches  

New  Orieans  

Ruston  

Sicily  Island  

St.  Martinville 

Vidalia  

Ville  Platte  

Winnstxjro  

Batesville 

Crystal  Springs  ... 

DeKalb  

Forest  

Hattiesburg 

Indianola 

Jackson  

Lucedale .. 

Meridian 

Newton  

Oxford  

Philadelphia 

Tupeto  

Belen  


State 


MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
NO 
ND 
NO 
ND 
ND 
ND 
ND 
SO 
SO 
SD 
SD 
SD 
SO 
SO 


AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AZ 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

MS 

NM 


Member 


Cartsbad  National  Bank 

Community  Bank  

First  National  Bank  of  Farmington  .... 

Western  Bank  

Peoples  Bank 

Centinel  Bank  of  Taos 

Zia  New  Mexico  Bank 

First  Community  Bank,  N.A 

Amarillo  National  Bank  

First  National  Bank  of  Bastrop  

Burteson  State  Bank 

National  Bank  of  DaingerfieW 

Town  North  National  Bank  

First  National  Bank  

First  National  Bank  ... 

First  National  Bank  ., 

Central  Bank  and  Trust  

First  National  Bank  

First  State  Bank  

First  Bank 

First  Community  Credit  Union  

First  National  Bank  of  Huntsville  

Norwest  Bank  Texas,  Kerrville,  N.A 

Community  Bank  „ 

Laredo  National  Bank 

First  State  Bank  of  Livingston  

First  National  Bank  in  Lockney 

Franklin  National  Bank 

Norwest  Bank  Texas  

San  Antonio  Federal  Credit  Union  ... 

First  National  Bank  of  Sudan  

State  First  National  Bank 

Citizens  National  Bank  

Amencan  Bank,  N.A 

Union  Square  Federal  Credit  Union  . 


City 


38305 


State 


Cartsbad  

Espanola  

Farmington „ 

Lordsburg  

Ranchos  de  Taos 

Taos  

Tucumcari  .. . 

Amarito  „. 

Bastrop  „„» 

Burteson  „. 

DaingerfieW  

Dallas  

Edinburg  

Fat>ens  

Fairfield  „ 

Fort  Worth  

Graham  

Granger  . 

Houston  

Houston  

Huntsville 

Kerrville  

Kirbyville 

Laredo  

Livingston  ....... 

Lockney  „ 

Mount  Vernon  , 

New  Braunfels 

San  Antonio  

Sudan  „ 

Texarkana  ._ 

Vidoria  

Waco 

Wchita  Falls 


Fedeial  Home  Loan  Bank  of  Topeka— District  10 


FirstBank  of  Arvada,  N.A 

FirstBank  of  Aurora,  N.A „ 

FirstBank  of  Douglas  County,  N.A 

Western  Natk>nal  Bank  of  Colorado 

Dove  Creek  State  Bank 

Bank  Colorado  Western  Slope 

First  National  Bank  of  Greeley .... 

FirstBank  of  Lakewood,  N.A 

First  Bank  of  Littleton,  N.A 

Community  Bank  of  Partner  

FirstBank  of  Silverthome,  N.A 

First  National  Bank  of  Colorado  

First  National  Bank  of  Strasburg 

First  National  Bank  

Weststar  Bank  

FirstBank  of  Wheat  Rklge,  NA  , 

First  State  Bank  of  Burtingame  , 

Farmers  State  Bank , 

Emporia  State  Bank  and  Trust  Company  , 

Home  Stale  Bank  , 

Union  State  Bank  of  Everest  . ........... ., 

Emprise  Bank,  N.A _ 

First  Community  Bank  _. ..,..„....., 

Guaranty  Bank  and  Trust  ..., 

Linn  County  Bank  

First  National  Bank  &  Trust  Company  in  Lamed 
Neodesha  Savings  and  Loan  Association,  FSA  . 

The  Bank  

Heritage  Bank  of  Olathe 

First  National  Bank  of  Onaga „ 

First  National  Bank  and  Trust  Company 

First  State  Bank  and  Trust  

Capital  City  State  Bank  and  Trust  Company  

Commerce  Bank  and  Trust  

Security  Benefit  Life  Insurance  Company  

Boeing  Wrchita  Employees  Credit  Unkm  


Arvada 

Aurora  

Castle  Rock 

Colorado  Spnngs  .. 

Dove  Creek  

Grand  Junction 

Greeley 

Lakewood 

Littleton „ 

Parker , 

Silverthome  , 

Steamboat  Spnngs 

Strasburg 

Tellunde  , 

Vail  

Wheat  Ridge  _.., 

Burtingame 

Circleville 

Emporia „.. 

Erie 

Everest 

Hillsboro  

Kansas  City 

Kansas  City 

La  Cygne  

Lamed  

Neodesha  

Otwriin 

Oiathe 

Onaga  

Parsons  _.„..... 

Tonganoxie  

Topeka  

Topeka  ..., 

Topeka  

Wfchita 


NM 


NM 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


CO 

CO 

CO 

CO 

CO 

CO 

CO 

00 

CO 

CO 

CO 

CO 

CO 

00 

CO 

CO 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 
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Member 


First  National  Bank  and  Trust  Company 

Exchange  Bank ™ 

West  Gate  Bank 

Home  State  Bank  „ 

Bank  of  Mead  ~ - 

Farmers  and  Merchants  Bank  

Norwest  Bank  Nebraska.  N.A. 

First  Stale  Bank  

Cattle  National  Bank .^ 

First  National  Bank  o<  Unadilla 

First  National  Bank  of  Valentine 

Charter  West  National  Bank  

WestStar  Bank  — 

First  National  Bank  of  Chelsea _ 

Alfalla  County  Bank  

Grand  Federal  Savings  Bank  ~. 

Green  Country  FS&LA 

American  Fidelity  Assurance  Company  

Liberty  Bank  and  Trust  of  Oklahoma  City,  N.A.  ., 

Weokie  Credit  Union  

American  National  Bank  and  Trust  Company 

Liberty  Bank  and  Trust  Company  of  Tulsa,  NA 

First  National  Bank  &  Trust  Company 

First  National  Bank  in  Wewoka  


City 


Beatrice 

Git)bon 

Lincoln 

Louisville  

Mead  

Miltord  M- 

Omaha  

Scottsbluff  

Seward  .«., 

Unadilla  

Valentine  

West  Point 

Bartlesville 

Chelsea  „ 

Cherokee .*..... 

Grove  , 

Miami  

Oklahoma  City , 

Oklahoma  City _. 

Oklahoma  City ..., 

Shawnee 

Tulsa 

Weafherford 

Wewoka 


Federal  Home  Loan  Bank  of  San  Francisco— District  11 


Hentage  Bank  

Noo/vest  Bank  Anzona.  N.A 

Western  Sierra  National  Bank 

First  Central  Bank.  N.A 

First  Pacific  National  Bank  

EurekaBank,  a  FSB  

Farmers  and  Merchants  Bank  Central  California 

Southern  Pacific  Thrift  &  Loan  Association 

Western  Bank  . 

County  Bank  

Standard  Pacific  Savings,  F.A. „ 

CivicBank  of  Commerce  

Redlands  Federal  Bank 

Bay  Area  Bank   „ 

Culver  National  Bank „ „ 

Central  Sierra  Bank  „,..^. . 

Bank  of  San  Francisco  _ 

Sequoia  National  Bank . 

Santa  Barbara  Bank  and  Trust 

Coast  Commercial  Bank 

Del  Amo  Savings  Bank,  FSB  

Comstock  Bank 


Phoenix  

Phoenix  

Cameron  Park  .. 

Cerntos 

Escondido 

Foster  City 

Lodi  , 

Los  Angeles  ...., 

Los  Angeles  

Merced  , 

Newport  Beach 

Oakland  

Redlands  

Redwood  City  .. 

Riverside  

San  Andreas  ... 
San  Francisco  . 
San  Francisco  . 
Santa  Barbara  . 

Santa  Cruz  

Torrance  

Reno 


Federal  Home  Loan  Bank  of  Seattle— District  12 


Honolulu  City  &  County  Emptoyees  FCU 

Valley  Bank  of  Belgrade  

Citizens  Bank  and  Trust  Company 

Rocky  Mountain  Bank 

Blackfeet  National  Bank  

Citizens  State  Bank  of  Choteau  

Mountain  West  Bank  of  Helena,  N.A 

First  Security  Bank  of  Kalispell 

Bitterroot  Valley  Bank  

Glacier  National  Bank  , 

Western  Bank  of  Woli  Pointe  

First  National  Bank  of  Layton  

Orem  Community  Bark  _ 

Anchor  Mutual  Savings  Bank  

The  Bank  of  Grays  Hartx)r  „... 

Cascade  Community  Bank 

Whatcom  Educational  Credit  Unkxi  

Security  State  Bank  

North  Cascades  National  Bank  

Bank  of  Whitman  

Islanders  Bank  

Bank  of  Latah  „„^ ,..~. ....^ 


Honolulu  

Belgrade 

Big  Timber  ..... 

Billings  

Browning  

Choteau 

Helena  

Kalispell  

Lolo  

Whitefish 

Wolf  Pointe  .... 

Layton  

Orem  

Aberdeen 

Aberdeen 

Auburn 

Bellingham  . 

Centralia 

Chelan 

Colfax  

Friday  Harbor 
Latah  


State 


NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


AZ 
AZ 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
NV 


HI 

MT 

MT 

MT 

MT 

1^ 

MT 

MT 

MT 

MT 

MT 

UT 

UT 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 

WA 


Member 


Bank  of  the  Pacific 

Washington  Credit  Union 

First  National  Bank  of  Port  Orchard 

Credit  Union  of  the  Pacific „... 

North  Star  Bank 

WM  Life  Insurance  Company  .......... 

Home  Security  Bank 

Bank  of  the  West  

Yakima  Valley  Credit  Union 

First  National  Bank  of  Wyoming 

Bank  of  Lovell,  N.A 

Rawlins  National  Bank 

First  State  Bank  of  Wheatland  


City 

Long  Beach  

Lynnwood  

Port  Orchard  

Seattie 

Seattle 

Seattle  

Sunnyside  

Walla  Walla 

Yakinrja  „.. 

Laramie  

Lovell 

Rawlins „ 

Wheatland  


State 


WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WY 
WY 
WY 
WY 


n.  Public  Comments 

To  encourage  the  submission  of 
public  comments  on  the  community 
support  performance  of  FHLBank 
members,  on  or  before  August  1,  1997. 
each  FHLBank  will  notify  its  Advisory 
Council  and  nonprofit  housing 
developers,  community  groups,  and 
other  interested  parties  in  its  district  of 
the  members  selected  for  communitj' 
support  review  in  the  1996-97  sixth 
queuler  review  cycle.  12  CFR 
936.2(b)(2)(ii).  In  reviewing  a  member 
for  community  support  compliance,  the 
Finance  Board  will  consider  any  public 
comments  it  has  received  concerning 
the  member.  Id.  §  936.2(d).  To  ensure 
consideration  by  the  Finance  Board, 
comments  concerning  the  community 
support  performance  of  members 
selected  for  the  1996-97  sixth  quarter 
review  cycle  must  be  delivered  to  the 
Finance  Board  on  or  before  the 
September  2,  1997  deadline  for 
submission  of  Community  Support 
Statements. 

Date:  July  9,  1997. 

By  the  Federal  Housing  Finance  Board. 
William  W.  Ginsberg, 
Managing  Director. 
[PR  Doc.  97-18480  Filed  7-16-97;  8:45  am) 

B4UJNQ  CODE  872S-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  IHolding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 


also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
1,  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street,  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Harold  Edwin  McGlasson.  Karen 
Jane  Veilon  McGlasson,  and  Voorhies  &■ 
Labbe  Profit  Sharing  Plan,  all  of 
Lafayette,  Louisiana:  each  to  acquire  an 
additional  8.62  percent,  for  a  total  of 
32.35  percent  each  of  the  voting  shares 
of  Tri-Parish  Bancshares,  Ltd.,  Eunice, 
Louisiana,  and  thereby  indirectly 
acquire  Tri-Parish  Bank,  Eunice, 
Louisiana. 

B.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Jackson  Boulevard  Fund.  Ltd., 
Chicago,  Illinois;  to  acquire  a  total  of 
11.20  percent  of  the  voting  shares  of 
Damen  Financial  Corporation, 
Schaumburg,  Illinois,  and  thereby 
indirectly  acquire  Damen  National 
Bank,  Schaumburg,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  14,  1997. 
Jenniiier  ].  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  97-18876  Piled  7-16-97;  8:45  am] 
BILUNG  CODE  e210-01-F 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
97-18099)  published  on  page  37057  of 
the  issue  for  Thursday,  July  10,  1997. 

Under  the  Federal  Reserve  Bank  of 
Kansas  City  heading,  the  entry  for  RBC 


Holding  Company,  Claremore. 
Oklahoma,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
City,  Missouri  64198-0001: 

1.  RGB  Holding  Company,  Claremore, 
Oklahoma;  to  acquire  100  percent  of  the 
voting  shares  of  Northeastern  Oklahoma 
Bancshares,  Inc.,  Inola,  Oklahoma,  and 
thereby  indirectly  acquire  Bank  of  Inola, 
Inola,  Oklahoma. 

Comments  on  this  application  must 
be  received  by  July  25,  1997. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  14,  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  97-18877  Piled  7-16-97;  8:45  am) 
BtLUNG  CODE  621(M)1-F 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Fart 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of.  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reser\'e  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
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includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  11, 
1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume,  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Peoples  Community  Bancshares. 
Inc.,  Colquitt,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  Fanners 
Bank  of  Malone,  Malone,  Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Grandstrand, 
Vice  President)  250  Marquette  Avenue, 
Minneapolis,  Minnesota  55480-2171: 

I.  Marquette  Bancshares,  Inc., 
Minneapolis,  Minnesota;  to  acquire  100 
percent  of  the  voting  shares  of 
Marquette  Bank  Rochester,  N.A., 
Rochester.  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  14,  1997. 
lennifier  (.  Johnson, 
Depu  ty  Secretary  of  the  Board. 
[FR  Doc.  97-18878  Filed  7-16-97;  8:45  am) 

BN.LMG  COOC  S210-01-F 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 


with  the  standards  of  section  4  of  the 
BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  1,  1997. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Jeffery  Hirsch,  Banking  Supervisor) 
1455  East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1 .  KeyCorp,  Cleveland,  Ohio;  to 
acquire  Key  Capital  Markets,  bic, 
Cleveland,  Ohio  and  thereby  engage  in 
underwriting  and  dealing  in  all  types  of 
debt  and  equity  seciunties  (other  than 
ownership  interests  in  open-end 
investment  companies)  on  a  limited 
basis  and  to  provide  such  services  as  are 
a  necessary  incident  thereto;  See  J. P. 
Morgan  &■  Co.,  Inc.,  The  Chase 
Manhattan  Corp..  Bankers  Trust  New 
York  Corp,  Citicorp  and  Security  Pacific 
Corp.,  75  Fed.  Res.  Bull.  192  (1989);  and 
in  providing  certain  financial  and 
investment  advisory  services,  providing 
certain  agency  transactional  services  for 
customer  investments  and  engaging  in 
certain  investment  transactions  and 
principal,  pursuant  to  §§  225.28(b)(6), 
(7),  and  (8)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  14. 1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-18879  Filed  7-16-97;  8:45  am] 
HLUNQ  COOC  a21(M)1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  Number  787] 

Research  and  Demonstration 
Programs  in  Surveillance,  Prevention, 
and  Control  of  Healthcare-Associated 
Infections  and  Antimicrobial  Resistant 
Infections  at  Children's  Hospitals 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  in  fiscal  year  (FY) 
1997  for  a  cooperative  agreement 
program  to  develop  research  and 
demonstration  programs  in  the 
siu^eillance,  prevention,  and  control  of 
healthcare-associated  infections, 
antimicrobial  resistant  infections,  and 
outcomes  research  at  children's 
ho^itals. 

Ci)C  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000.  a  national  activity  to  reduce 


morbidity  and  mortality  and  improve 
the  quality  of  life.  This  armouncement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  Where  To  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  imder 
Sections  301(a).  and  317(k)(2)  of  the 
Public  Health  Service  Act,  as  amended 
[42  U.S.C.  241(a)  and  247b(k)(2)l. 
Applicable  program  regulations  are 
found  in  42  CFR  Parts  51b  and  52, 
Grants  for  Preventive  Health  Service 
and  Grants  for  Research  Projects. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
pubUc  and  private  nonprofit 
organizations  whose  members  include 
representatives  of  children's  hospitals 
that  have  an  interest  in  Infection 
control,  hospital  epidemiology, 
antimicrobial  use  and  resistance,  and 
development  and  evaluation  of 
benchmark  or  outcome  measurements 
for  patients  at  children's  hospitals. 
These  organizations  must  include 
members  involved  with  hospitals, 
health  systems,  academic  medical 
centers,  and  other  entities  which 
provide  both  hospital-based  medical 
care  and  ambulatory  care  to  a  defined 
pediatric  population. 

Applicants  should  demonstrate  that 
they  have  a  close  relationship  with  a 
large  number  (N>40)  of  children's 
hospitals  and  that  infection  control 
personnel  at  these  member  hospitals  are 
interested  in  participating  in 
collaborative  research  studies  to 
improve  infection  control  programs  in 
children's  hospitals.  Dociunentation  of 
eligibility  status  including  501(c)(3) 
certification  and  hstlng  of  10  or  more 
relationships  with  children's  hospitals 
must  appear  in  the  Abstract  or 
Background  and  Need  sections  of 
Application  Content. 

Note:  Effective  January  1, 1996,  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Internal  Revenue 
Code  of  1986  which  engages  in  Lobbying 
activities  shall  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant 
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(cooperative  agreement),  contract,  loan,  or 
any  other  form. 

Availability  of  Funds 

Approximately  $200,000  will  be 
available  in  FY  1997  to  fund  one  award. 
It  is  expected  that  the  award  will  begin 
on  or  about  September  30,  1997,  for  a 
12-month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimate  may  vary  and  is  subject  to 
change. 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  satisfactory  progress  and  the 
availability  of  funds.  There  are  no 
matching  or  cost  participation 
requirements;  however,  the  applicant's 
anticipated  contribution  to  the  overall 
program  costs,  if  any,  should  be 
provided  on  the  application. 

Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23,  1989), 
recipients  (and  their  subtler  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  emy  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1,  1996, 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatures.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A,  Title  I,  Section 
101(e),  Pub.  L.  No.  104-208  (September 
30,  1996),  provides  as  follows: 

Sec.  503(a).  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 


Congress.  *   *   *  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself, 
(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

Children's  hospitals  serve  a  unique 
population  which  have  very  special 
needs.  The  patient  populations  served 
by  children's  hospitals  range  in  age  from 
birth  to  adulthood  and  have  a  variety  of 
underlying  diseases  which  are  very 
different  from  those  seen  in  adult 
populations.  Fiulhermore,  the  infectious 
diseases  which  this  population  acquire 
and  the  distribution  of  antimicrobials 
which  they  receive  differ  from  that  seen 
in  adult  populations.  Thus,  the 
infections  control,  infectious  disease, 
and  quality  assurance  needs  of 
children's  hospitals  differ  from  those  of 
general  acute  care  facilities,  whose 
patients  are  primarily  adults. 

The  epidemiology  of  nosocomial 
infections  in  children  differ  from  adults 
in  both  the  distribution  of  infections  by 
site  and  by  pathogen.  Furthermore,  the 
risk  factors  for  nosocomial  infection 
differ  in  children  from  adults  because  of 
the  different  types  of  exposiures  which 
children  have  which  adults  may  not 
have.  For  instance,  neonates  in 
intensive  care  units  frequently  have 
umbilical  artery  or  venous  catheters  but 
seldom  have  urinary  catheters  whereas 
adults  often  have  urinary  catheters  and 
never  have  umbilical  catheters.  Despite 
the  unique  and  special  needs  of 
children's  hospital  personnel,  most 
infection  control  guideline 
reconunendations,  the  national  infection 
control  surveillance  system, 
recommendations  for  antimicrobial  use, 
and  quality  of  care  benchmarks  have 
either  been  developed  in  or  written  for 
general  acute  care  facilities  and  their 
patient  populations  which  are  mostly 
adults. 

Because  of  the  differences  in  the 
epidemiology  of  nosocomial  infections, 
types  of  care  given,  infectious  disease 
which  occur,  and  antimicrobials  which 
these  patients  receive,  there  is  an  lu^ent 
need  for  the  establishment  of  a  pediatric 
network  so  that  children's  hospital 
infection  control  and  quality  assurance 
personnel  can  develop  children-specific 
infection  surveillance  and  control 
programs,  identify  cost-effective 
infection  control  prevention 
interventions,  design  systems  to 
improve  antimicrobial  use,  and  develop 
national  benchmarking  programs  so  that 
standards  can  be  developed  and  used  to 
assess  the  adequacy  of  infection  control 


and  patient  care  programs  at  children's 
hospitals. 

One  of  the  major  challenges  to 
infectious  disease  and  infection  control 
persoimel  at  children's  hospitals  is  the 
increase  in  antimicrobial  resistant 
pathogens  and  the  increasing 
widespread  use  of  antimicrobials.  One 
of  the  patient  populations  with  the 
greatest  antimicrobial  exposiu^  is  the 
pediatric  age  group,  particularly  Infants 
and  young  children.  In  some  reports, 
over  50  percent  of  the  antimicrobials 
used  in  this  population  are 
inappropriate.  Others  have  reported  that 
<50  percent  of  infants  and  children  with 
viral  syndromes  receive  antimicrobials. 
Concomitant  with  this  widespread  use 
(and  misuse)  of  antimicrobials  have 
been  increasing  reports  of  the 
emergence  of  antimicrobial  resistance  in 
bacterial  pathogens  colonizing/infecting 
this  population.  In  hospitalized 
children,  methicillin-resistant 
Staphylococcus  aureus  (MRSA), 
penicillin-resistant  Streptococcus 
pneumoniae  (PRP),  and  vancomycin- 
resistant  enterococcus  (VRE) 
colonizations/infections  are  increasing 
and  nosocomial  outbreaks  have  been 
reported.  For  all  of  these  pathogens, 
antimicrobial  use  has  been  a  risk  factor 
for  colonization/ infection.  Furthermore, 
the  emergence  of  antimicrobial  resistant 
pathogens  in  the  hospitalized  pediatric 
patient  can  lead  to  further  transmission 
(and  vice  versa)  in  the  community, 
particularly  day  care  centers. 

Despite  the  fact  that  antimicrobial  use 
is  a  risk  factor  for  colonization/infection 
with  resistant  bacteria,  virtually  no 
studies  have  been  conducted  assessing 
the  appropriateness  of  antimicrobial  use 
in  the  pediatric  inpatient  setting.  Such 
an  assessment  could  lead  to  targeted 
intervention  programs  to  reduce 
inappropriate  antimicrobial  use  and 
reduce  the  pressiu-e  for  emergence  of 
antimicrobial  pathogens  in  this 
population.  Conduct  of  such  projects  in 
a  group  of  children's  hospitals  will 
lesson  the  pressure  to  misuse  such 
antimicrobials  at  any  one  institution 
and  provide  a  program  for  all  other 
children's  hospitals  to  follow. 

Currently,  there  is  no  multlcenter 
pediatric  hospital  study  or  surveillance 
system  to  monitor  the  use  of 
antimicrobials,  determine  the 
prevalence  of  antimicrobial  resistant 
pathogens,  evaluate  the  risk  factors  for 
colonization/infection  with  these 
organisms,  or  develop,  implement,  or 
assess  the  efficacy  of  preventive 
interventions  in  reducing  the  emergence 
and  transmission  of  these  pathogens  in 
pediatric  settings.  Although  there  has 
been  a  great  interest  In  the  pediatric 
infectious  diseases,  infection  control. 
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and  quality  assurance  conununity  for 
such  a  network,  sufficient  financial 
support  for  such  a  project  has  been 
lacking  and  there  has  been  the  need  for 
strong  technical  assistance  from  those 
with  expertise  in  pediatric  infectious 
diseases,  infection  control  and  quality 
assurance.  A  variety  of  pediatric 
infectious  diseases  groups  have  urged 
the  Hospital  Infections  Program  (HIP)  of 
OX  to  provide  the  technical  support  for 
the  establishment  of  such  a  network. 
Such  a  network  would  be  very- 
beneficial  to  the  children's  hospital 
community,  pediatric  infectious 
diseases  and  infection  control  persormel 
and  patients  receiving  care  in  these 
facilities. 

Such  a  network  would  have  a  major 
influence  on  pediatric  infectious 
diseases,  infection  control,  and  quality 
assurance  at  all  hospitals  providing  care 
for  large  numbers  of  pediatric  patients. 
For  the  first  time,  through  coordination 
of  multiple  children's  hospitals, 
recommendations  could  be  made  to 
personnel  at  all  facilities  where 
pediatric  patients  receive  care.  These 
recommendations  would  include:  (1) 
methods  for  surveillance,  2)  clinical 
practices  which  improve  patient  care 
and  reduce  adverse  outcomes,  and  (3) 
appropriate  antimicrobial  use.  These 
national  benchmark  rates  will  permit 
accurate  and  reliable  inter-and  intra- 
hospital  comparisons;  also,  those 
facilities  which  are  outliers  can  evaluate 
differences  in  practices  which  may  lead 
to  elevated  rates  of  adverse  events.  Such 
a  network  would  have  an  enormous 
impact  on  improving  pediatric  patient 
care  in  the  United  States.  Current 
pediatric  organizations  which  are  very 
interested  in  initiating  such  a  network 
require  the  technical  expertise  of  the 
HIP  of  CDC  in  surveillance,  benchmark 
development,  analytic  epidemiology 
and  antimicrobial  use  evaluation. 
Through  partnership  between  the  HIP 
and  a  group  of  children's  hospitals, 
where  the  interest  in  developing 
specific  standards  and  prevention 
interventions  for  pediatric  patients 
exists,  this  cooperative  agreement  can 
have  a  major  impact  on  reducing 
morbidity  and  mortality  in  children  at 
these  hospitals  and  in  providing  this 
community  with  pediatric-specific 
surveillance  methods,  antimicrobial  use 
guidelines,  benchmarks,  and  prevention 
interventions.  This  would  be  the  first 
and  only  network  established 
specifically  for  the  benefit  of  children's 
hospitals  and  their  special  population. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  provide  assistance  in 
establishing  a  center  for  research  and 


demonstration  to  improve  the 
surveillance,  prevention,  and  control  of 
healthcare-associated  infections  and 
antimicrobial  resistant  infections  in 
children's  hospitals. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
piu-pose  of  this  program,  the  recipients 
will  be  responsible  for  conducting 
activities  under  Item  A.,  below,  and 
CDC  will  be  responsible  for  conducting 
activities  under  Item  B.,  below: 

A.  Recipient  Activities 

1.  Establish  a  surveillance  system  for 
antimicrobial  resistant  pathogens  at 
children's  hospitals. 

2.  Assess  the  relationship  between 
antimicrobial  use  and  the  emergence  of 
antimicrobial  resistance,  develop 
prevention  interventions,  and  assess  the 
efficacy  of  these  interventions. 

3.  Develop  and  administer 
educational  programs  to  decrease 
misuse  and  improve  the  appropriateness 
of  antimicrobial  use  by  clinicians. 

4.  Analyze  and  publish  research 
findings. 

Activities  listed  below  are  optional: 

5.  Assess  the  relationship  between 
health  care  worker  (i.e.,  muring, 
physician,  infection  control,  etc.) 
staffing  levels  and  nosocomial  infection 
risk. 

6.  Conduct  cost,  cost  efficacy  and 
cost-benefit  studies  to  identify  the  most 
useful  infection  control  measures. 

7.  Develop  nosocomial  infection 
outcome  benchmark  measurement 
methods  to  permit  valid  interhospital 
comparison  of  infection  rates. 

8.  Determine  risk  factors  for 
nosocomial  infection,  develop 
prevention  interventions,  introduce  the 
interventions,  and  assess  their  efficacy. 

9.  Study  the  effectiveness  of 
traditional  hospital-based  infection 
control  methods  and  practice  in 
integrated  health  care  delivery  systems. 

10.  Develop  and  study  irmovative 
approaches  to  infection  surveillance, 
prevention,  and  control  that  will 
maximize  effectiveness. 

11.  Develop  and  study  improved 
evaluation  methodologies  to  assess  the 
effectiveness  of  prevention  and  control 
methods  for  healthcare-associated 
infections  and  antimicrobial  resistant 
infections. 

B.  CDC  Activities 

1.  Provide  technical  assistance  in  the 
design  and  conduct  of  research 
activities,  in  the  design  and 
implementation  of  innovative 
approaches  to  hospital  epidemiologic 
and  infection  control  practice  and  in  the 
design  of  educational  and  training 


strategies  and  the  dissemination  of 
educational  and  training  materials. 

2.  Provide  assistance  to  recipients 
regarding  development  of  study 
protocols,  data  collection  methods,  and 
analyses  as  necessary. 

3.  Assist  in  the  development  of  data 
management  processes  and  protocols. 

4.  Assist  in  the  analysis  of  research 
information  and  dissemination  of 
research  findings. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of  an 
annual  performance  report  and  financial 
status  report  are  required  no  later  than 
90  days  after  the  end  of  each  budget 
period.  A  final  performance  report  and 
financial  status  report  are  due  no  later 
than  90  days  eifter  the  end  of  the  project 
period.  Please  send  all  reports  and  other 
correspondence  to:  Sharron  P.  Orum, 
Grants  Management  Officer, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Mailstop  E-18,  Room  300,  Atlanta. 
Georgia  30305. 

Application  Process 

Intent  Letter 

In  order  to  assist  CDC  in  planning  for 
and  executing  the  evaluation  of 
applications  submitted  under  this 
Program  Announcement,  all  parties 
intending  to  submit  an  application  are 
requested  to  inform  CDC  of  their 
intention  to  do  so  at  their  earliest 
convenience  prior  to  the  application 
due  date.  Notification  should  include: 

(1)  Name  and  address  of  institution  and 

(2)  name,  address,  and  telephone 
number  of  contact  person.  Notification 
should  be  provided  by  facsimile,  postal 
mail,  or  Email  to  Sharron  Orum,  Grants 
Management  Officer,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-18, 
Room  300,  Atlanta,  Georgia  30305, 
facsimile  (404)  842-6513. 

Application  Content 

All  applicants  must  develop  their 
applications  in  accordance  with  the 
PHS  Form  5161-1  (OMB  Number  0937- 
0189),  information  contained  in  this 
announcement,  and  the  instructions 
outlined  below. 

General  Instructions 

1.  All  pages  must  bs  clearly 
numbered. 

2.  A  complete  index  to  the  application 
and  its  appendixes  must  be  included. 

3.  The  original  and  two  copies  of  the 
application  must  be  submitted 
unstapled  and  unbound.  No  bound 
materials  will  be  accepted. 
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4.  All  materials  must  be  typewritten, 
single  spaced,  and  in  unreduced  type 
(no  smaller  than  font  size  12)  on  8V2" 
by  11"  white  paper,  with  at  least  1" 
margins,  headers,  and  footers. 

5.  All  pages  must  be  printed  on  one 
side  only. 

Specific  Instructions 

The  application  narrative  must  not 
exceed  10  pages  (excluding  budget  and 
appendices).  Unless  indicated 
otherwise,  all  information  requested 
below  must  appear  in  the  narrative. 
Materials  or  information  that  should  be 
part  of  the  narrative  will  not  be  accepted 
if  placed  in  the  appendices.  The 
application  narrative  must  contain  the 
following  sections  in  the  order 
presented  below: 

1 .  Abstract:  Provide  a  brief  (two  pages 
maximum)  abstract  of  the  project 
including  dociunentation  of  eligibility 
status.  State  the  length  of  the  project 
period  (maximum  is  3  years)  for  which 
assistance  is  being  requested  (see  the 
section  Availability  of  Funds  for 
additional  information). 

2.  Background  and  Need:  Discuss  the 
backgroimd  and  need  for  the  proposed 
project.  Demonstrate  a  clear 
understanding  of  the  purpose  and 
objectives  of  this  cooperative  agreement 
program.  Illustrate  and  justify  the  need 
for  the  proposed  project  that  is 
consistent  with  the  purpose  and 
objectives  of  this  cooperative  agreement 
program. 

3.  Capacity  and  Personnel:  Describe 
applicant's  past  experience  in 
conducting  projects/studies  similar  to 
that  being  proposed.  Describe  applicants 
resources,  facilities,  and  professional 
personnel  that  will  be  involved  in 
conducting  the  project.  Include  in  an 
appendix  curriculum  vitae  for  all 
professional  personnel  involved  with 
the  project.  Describe  plans  for 
administration  of  the  project  and 
identify  administrative  resources/ 
personnel  that  will  be  assigned  to  the 
project.  Provide  in  an  appendix  letters 
of  support  from  all  key  participating 
non-applicant  organizations, 
individuals,  etc.,  which  clearly  indicate 
their  conunitment  to  participate  as 
described  in  the  operational  plans.  Do 
not  include  letters  of  support  from  CDC 
personnel.  Letters  of  support  from  CDC 
will  not  be  accepted  in  the  application. 

4.  Objectives  and  Technical 
Approach:  Describe  specific  objectives 
for  the  proposed  project  which  are 
measurable  and  time-phased  and  are 
consistent  with  the  purpose  and  goals  of 
this  cooperative  agreement.  Present  a 
detailed  operational  plan  for  initiating 
and  conducting  the  project  which 
clearly  and  appropriately  addresses 


Recipient  Activities  (1-4)  and  any 
optional  Activities  (if  proposing  a  multi- 
year  project,  provide  a  detailed 
description  of  first-year  activities  and  a 
brief  overview  of  activities  in 
subsequent  years.  Clearly  state  the 
proposed  length  of  the  project  period.) 
Clearly  identify  specific  assigned 
responsibilities  for  all  key  professional 
persormel.  Include  a  clear  description  of 
applicant's  technical  approachymethods 
which  are  directly  relevant  to  the  study 
objectives.  Describe  specific  study 
protocols  or  plans  for  the  development 
of  study  protocols.  Describe  the  nature 
and  extent  of  collaboration  with  CDC 
and/or  others  during  various  phases  of 
the  project.  Describe  in  detail  a  plan  for 
evaluating  study  results  and  for 
evaluating  progress  toward  achieving 
project  objectives. 

5.  Budget:  Provide  in  an  appendix  a 
budget  and  accompanying  detailed 
justification  for  the  first  year  of  the 
project  that  is  consistent  with  the 
purpose  and  objectives  of  this  program. 
Also,  provide  estimated  total  budget  for 
each  subsequent  year.  If  requesting 
funds  for  any  contracts,  provide  the 
following  information  for  each  proposed 
contract:  (a)  Name  of  proposed 
contractor,  (b)  breakdown  and 
justification  for  estimated  costs,  (c) 
description  and  scope  of  activities  to  be 
performed  by  contractor,  (d)  period  of 
performance,  and  (e)  method  of 
contractor  selection  (e.g.,  sole-source  or 
competitive  solicitation). 

6.  Human  Subjects:  Whether  or  not 
exempt  from  Department  of  Health  and 
Human  Services  (DHHS)  regulations,  if 
the  proposed  project  involves  human 
subjects,  describe  in  an  appendix 
adequate  procedures  for  the  protection 
of  human  subjects.  Also,  ensure  that 
women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  beings. 

Evaluation  Criteria 

The  applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria:  (Total  100  points) 

1 .  Background  and  Need  (20  points): 
Extent  to  which  applicant's  discussion 
of  the  background  for  the  proposed 
project  demonstrates  a  clear 
understanding  of  the  purpose  and 
objectives  of  this  cooperative  agreement 
program.  Extent  to  which  applicant 
illustrates  and  justifies  the  need  for  the 
proposed  project  that  is  consistent  with 
the  purpose  and  objectives  of  this 
cooperative  agreement  program. 

2.  Capacity  (40  points  total):  a.  Extent 
to  which  applicant  describes  adequate 
resoiuces  and  facilities  (both  technical 


and  administrative)  for  conducting  the 
project.  (10  points) 

b.  Extent  to  which  applicant 
documents  that  professional  persormel 
involved  in  the  project  are  qualified  and 
have  past  exp)erience  and  achievements 
in  research  related  to  that  proposed  as 
evidenced  by  curriculum  vitae, 
publications,  etc.  (20  points) 

c.  Extent  to  which  applicant  includes 
letters  of  support  from  non-applicant 
organizations,  individuals,  etc.  Extent  to 
which  the  letters  clearly  indicate  the 
author's  commitment  to  participate  as 
described  in  the  operational  plan.  (10 
pKiints). 

3.  Objectives  and  Technical  Approach 
(40  points  total]:  a.  Extent  to  which 
applicant  describes  specific  objectives 
of  the  proposed  project  which  are 
consistent  with  the  purpose  and  goals  of 
this  cooperative  agreement  program  and 
which  are  measiu°able  and  time-phased. 
(10  points) 

b.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for  initiating 
and  conducting  the  project,  which 
clearly  and  appropriately  addresses  all 
Recipient  Activities.  Extent  to  which 
applicant  clearly  identifies  specific 
assigned  responsibilities  for  all  key 
professional  persormel.  Extent  to  which 
the  plan  clearly  describes  applicant's 
technical  approach/methods  for 
conducting  the  proposed  studies  and 
extent  to  which  the  plan  is  adequate  to 
accomplish  the  objectives.  Elxtent  to 
which  applicant  describes  specific 
study  protocols  or  plans  for  the 
development  of  study  protocols  that  are 
appropriate  for  achieving  project 
objectives.  The  degree  to  which  the 
applicant  has  met  the  CDC  policy 
requirements  regarding  the  inclusion  of 
women,  ethnic,  and  racial  groups  in 
proposed  research.  This  includes:  (1) 
The  proposed  plan  for  the  inclusion  of 
both  sexes  and  racial  and  ethnic 
minority  populations  for  appropriate 
representation:  (2)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (3)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  when 
warranted;  and  (4)  documentation  of 
plans  for  recruitment  and  outreach  for 
study  participants  that  includes  the 
process  of  establishing  partnerships 
with  community(ies)  and  recognition  of 
mutual  benefits.  (15  points) 

c.  Extent  to  which  applicant  describes 
adequate  and  appropriate  collaboration 
with  CDC  and/or  others  during  various 
phases  of  the  project.  (10  points) 

d.  Extent  to  which  applicant  provides 
a  detailed  and  adequate  plan  for 
evaluating  study  results  and  for 
evaluating  progress  toward  achieving 
project  objectives.  (5  points) 
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4.  Budget  (not  scored):  Extent  to 
which  the  proposed  budget  is 
reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds. 

5.  Human  Subjects  Research  (not 
scored):  If  the  proposed  project  involves 
human  subjects,  whether  or  not  exempt 
from  the  DHHS  regulations,  the  extent 
to  which  adequate  procedures  are 
described  for  the  protection  of  human 
subjects.  Note:  Objective  Review  Group 
(ORG)  recommendations  on  the 
adequacy  of  protections  include:  (a) 
protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (b)  protections  appear  adequate, 
but  there  are  comments  regarding  the 
protocol,  (c)  protections  appear 
inadequate  and  the  ORG  has  concerns 
related  to  human  subjects,  (d) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  review 
by  Executive  Order  12372. 

Public  Health  SyotMB  ReportiBg 
RequimBent 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirement. 

Catalog  of  Federal  Doaiestic  Assistance 
Niuaher 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requiremeats 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  the 
cooperative  agreement  will  be  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  under  the  Paperwork 
Reduction  Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations  (45  CFR  Part  46) 
regarding  the  protection  ofhuman 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit 


Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179.  pages  47947-47951, 
dated  Friday,  September  15,  1995. 

Application  Siihiimioo  and  Deadline 

The  original  and  two  copies  of  the 
applicaUon  Form  PHS-5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Sharron  P.  Onim.  Grants  Management 
Officer.  Grants  Management  Branch. 
Procurement  and  Grants  Office.  Centers 
for  Disease  Control  and  Prevention 
(CDC).  255  East  Paces  Ferry  Road.  NE., 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
on  or  before  August  22,  1997. 

1.  Deadline:  Applications  will  be 
considered  to  meet  the  deadline  if  they 
are  either 

a.  Received  on  or  before  the  deadline 
date;  or, 

b.  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  independent  review  group. 
(Applicants  must  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  obtain 

a  legibly  dated  receipt  from  a 
commercial  carrier  or  the  U.S.  Postal 
Service.  Private  metered  postmarks  will 
not  be  acceptable  proof  of  timely 
mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  1  .a.  or 
l.b.  above,  will  be  considered  late 
applications.  Late  applications  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561.  You 


will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Announcement  Number 
787.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  application 
forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Locke  Thompson. 
Grants  Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  IDisease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Mailstop  E-18, 
Room  300,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6595  or  through 
the  Internet  or  CDC  WONDER  electronic 
mail  at:  lxtiacdc.gov.  Programmatic 
technical  assistance  may  be  obtained 
from  William  R.  Jarvis,  M.D.,  Hospital 
Infections  Program,  National  Center  for 
Infectious  Diseases,  Centers  for  Disease 
Control  and  Prevention  (CDC),  1600 
Clifton  Road,  Mailstop  A-07,  Atlanta, 
Georgia  30333,  telephone  (404)  639- 
6413. 

You  may  obtain  this  and  other  CDC 
announcements  from  one  of  two 
Internet  sites  on  the  actual  publication 
date:  CDC's  homepage  at  http:// 
www.cdc.gov  or  at  the  Government 
Printing  Office  homepage  (including 
free  on-line  access  to  the  Fe«teral 
Register  at  http://www.access.gpo.gov). 

Please  refer  to  Program 
Announcement  Number  787  when 
requesting  information  and  submitting 
an  application  on  the  Request  for 
Assistance. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  01 7-001-00474-0)  or 
H^thy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Docimients, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800. 

Dated:  July  11, 1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  97-18819  FUed  7-16-97;  8:45  am] 
WLUNG  CODE  4163-18-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

Title:  Provision  of  service  in  Federal 
Tax  Refund  Offset  and  Federal 
Administrative  offset  Program  (TROP/ 


ADOP)  and  Federal  Passport  Denial 
Program. 

OMB  No.:  New  Request. 

Description:  The  Tax  Refund  Offset 
Program  helps  the  States  recoup 
outstanding  child  support  incurred  in 
welfare  cases  and  assists  the  States  in 
recovering  arrearage  for  custodial 
parents  in  non-welfare  cases  by 
offsetting  the  absent  parent's  federal 
income  tax  return  and  applying  the 
amount  offset  to  the  outstanding 
arrearage  or  debt.  This  year 
Administrative  offsets  will  enhance  this 
collection  activity  by  offsetting  other 


federal  payments,  such  as  federal  salary 
payments,  vendor  payments,  federal 
retirement  payments,  miscellaneous 
payments,  etc.  This  system  is  a 
partnership  with  the  Office  of  Child 
Support  Enforcement,  the  IRS  and 
Financial  Management  Service,  and 
state  child  support  agencies  and 
matches  their  payment  certification 
records  with  records  of  persons 
delinquent  in  child  support  payments. 

Respondents:  States,  Puerto  Rico, 
Guam.  Virgin  Islands  and  the  District  of 
Columbia. 


Instrument 

Number  of 
respondents 

Number  of         Average 
responses          txirden           Total  bur- 
per  re-           hours  per        den  hours 
spondent         response 

Transmission  

54 

30 

2|             3,240 

Estimated  Total  Annual  Burden 
Hours:  3,240. 

Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  180-day 
approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  July  15,  1997.  A  copy  of 
this  information  collection,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Administration  for  Children  and 
Families,  Reports  Clearance  Officer, 
Robert  Driscoll  (202)  401-9313. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ACF,  Office 
of  Management  and  Budget,  Paperwork 


Reduction  Project,  725  17th  Street  NW., 
Washington,  DC  20503,  (202)  395-7316. 

Dated:  July  14,  1997. 
Rol>ert  DriscoU, 

Reports  Clearance  Officer. 

(FR  Doc.  97-18872  Filed  7-16-97;  8:45  am] 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Child  Care  and  Development 
Fund  Quarterly  Financial  Report. 


OMB  No.:  New  Request. 

Description:  The  form  provides 
specific  data  regarding  claims  and 
provides  a  mechanism  for  States  to 
request  grant  awards  and  certify  the 
availability  of  State  matching  funds. 
Failure  to  collect  this  data  would 
seriously  compromise  ACF's  ability  to 
monitor  expenditures.  This  information 
is  also  used  to  estimate  outlays  and  may 
be  used  to  prepare  ACF  budget 
submissions  to  Congress. 

Respondents:  State,  Local  or  Tribal 
Government  Columbia. 

Annual  Burden  Estimates: 


Instrument 

1 

Number  of 
respondents 

Numt>er  of 
responses 
per  re- 
spondent 

Average     ' 
burden      i    Total  bur- 
hours  per        den  hours 
response     ; 

ACF-696 

54 

4 

8 

1.728 

Estimated  Total  Annual  Burden 
Hours:  1.728. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
Information  Services,  Division  of 
Information  Resource  Management 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC.  20447,  Attn;  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  conmient  is  best  assured  of 


having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street.  NW.. 
Washington,  DC  20503.  Attn:  Ms. 
Wendy  Taylor. 

Dated:  July  14.  1997. 
Robert  Driscoll, 

Reports  Clearance  Officer. 

[FR  Doc.  97-18873  Filed  7-16-97;  8:45  ami 

BILUNG  CODE  4184-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 
[Document  Identrfler:  HCFA-1541  A/B] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
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collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Examination 
and  Treatment  for  Emergency  Medical 
Conditions  and  Woman  in  Labor  and 
Supporting  Regulations  42  CFR  489.24; 
Form  No.:  HCFA-1541-A/B  (OMB# 
0938-0663);  Use:  This  form  is  used  as 
a  tool  to  monitor  compliance  with  42 
CFR  489.24  and  Section  1867  of  the 
Social  Security  Act.  This  form  ensures 
that  all  participating  hospitals:  (1) 
Maintain  the  medical  and  other  records 
for  5  years  of  individuals  transferred  to 
other  medical  facilities.  (2)  maintain  a 
list  of  physicians  who  are  on  call  for 
duty  after  initial  examination  to  provide 
stabilizing  treatment,  (3)  conspicuously 
post  signs  in  emergency  departments 
specifying  the  rights  of  individuals  with 
respect  to  examination  and  treatment  for 
emergency  medical  conditions  and 
women  in  labor,  and  also  informing 
whether  the  hospital  participates  in  the 
Medicaid  program;  Frequency:  On 
Occasion;  Affected  Public:  State,  Local 
or  Tribal  Goverrunent,  Individuals  or 
Households.  Business  or  other  for-profit, 
Not-for-profit  institutions.  Federal 
Government;  Number  of  Respondents: 
350;  Total  Annual  Responses:  350;  Total 
Annual  Hours:  87.5. 

To  obtain  copies  of  the  supporting 
statement  for  the  proposed  paperwork 
collections  referenced  above,  access 
HCFA's  WEB  SITE  ADDRESS  at  http:// 
www.hcfa.gov/regs/prdact95.htm,  or  to 
obtain  the  supporting  statement  and  any 
related  forms.  E-mail  your  request, 
including  your  address  and  phone 
number,  to  Paperwork@hcfa.gov,  or  call 
the  Reports  Clearance  Office  on  (410) 
786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  HCFA  Paperwork  Clearance  Officer 
designated  at  the  following  address: 

HCFA,  Office  of  Information  Services, 
Information  Technology  Investment 
Management  Group,  Division  of  HCFA 


Enterprise  Standards,  Attention:  John 
Rudolph,  Room  C2-26-17,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  July  11, 1997. 
JohQ  P.  Burke  IH, 

HCFA  Reports  Clearance  Officer.  Division  of 
HCFA  Enterprise  Standards,  Health  Care 
Financing  Administration. 
[PR  Doc.  97-18836  Filed  7-1&-97;  8:45  am] 
BIUJNG  COOe  4120-03-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Care  Financing  Administration 

IORD-101-N] 

New  and  Pending  Demonstration 
Project  Proposals  Submitted  Pursuant 
to  Section  1115(a)  of  the  Social 
Security  Act:  May  1997 

AGENCY:  Health  Care  Financing 
Administration  (HCFA). 
action:  Notice. 

SUMMARY:  One  new  proposal  for  a 
Medicaid  demonstration  project  was 
submitted  to  the  Department  of  Health 
and  Human  Services  during  the  month 
of  May  1997  under  the  authority  of 
section  1115  of  the  Social  Security  Act. 
No  proposals  were  approved, 
disapproved,  or  withdrawn  during  that 
time  period.  (This  notice  can  be 
accessed  on  the  Internet  at  http:// 
www.hcfa.gov/ord/sectlll5.htm.) 
COMMENTS:  We  will  accept  written 
comments  on  this  proposad.  We  will,  if 
feasible,  acknowledge  receipt  of  all 
comments,  but  we  will  not  provide 
written  responses  to  comments.  We 
will,  however,  neither  approve  nor 
disapprove  any  new  proposal  for  at  least 
30  days  after  the  date  of  this  notice  to 
allow  time  to  receive  and  consider 
comments.  Direct  comments  as 
indicated  below. 

ADDRESSES:  Mail  correspondence  to: 
Susan  Anderson,  Office  of  Research  and 
Demonstrations,  Health  Care  Financing 
Administration,  Mail  Stop  C3-11-07, 
7500  Secuirity  Boulevard,  Baltimore,  MD 
21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Anderson,  (410)  786-3996. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  section  1115  of  the  Social 
Seciuity  Act  (the  Act),  the  Department 
of  Health  and  Human  Services  (HHS) 
may  consider  and  approve  research  and 
demonstration  proposals  with  a  broad 
range  of  policy  objectives.  These 
demonstrations  can  lead  to 


improvements  in  achieving  the 
purposes  of  the  Act. 

In  exercising  her  discretionary 
authority,  the  Secretary  has  developed  a 
number  of  policies  and  procedures  for 
reviewing  proposals.  On  September  27, 
1994,  we  published  a  notice  in  the 
Federal  Register  (59  FR  49249)  that 
specified  (1)  the  principles  that  we 
ordinarily  will  consider  when 
approving  or  disapproving 
demonstration  projects  under  the 
authority  in  section  1115(a)  of  the  Act; 
(2)  the  procedures  we  expect  States  to 
use  in  involving  the  public  in  the 
development  of  proposed  demonstration 
projects  under  section  1115;  and  (3)  the 
procedures  we  ordinarily  will  follow  in 
reviewing  demonstration  proposals.  We 
are  committed  to  a  thorough  and 
expeditious  review  of  State  requests  to 
conduct  such  demonstrations 

As  part  of  our  procedures,  we  publish 
a  notice  in  the  Federal  Register  with  a 
monthly  listing  of  all  new  submissions, 
pending  proposals,  approvals, 
disapprovals,  and  withdrawn  proposals. 
Proposals  submitted  in  response  to  a 
grant  solicitation  or  other  competitive 
process  are  reported  as  received  during 
the  month  that  grant  or  bid  is  awarded, 
so  as  to  prevent  interference  with  the 
awards  process. 

n.  Listing  of  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn 
Proposals  for  the  Month  of  May  1997 

A.  Comprehensive  Health  Reform 
Programs 

1.  New  Proposals 

The  following  new  proposal  was 
received  during  the  month  of  May. 

Demonstration  Title/State:  ARKids 
First  Program — Arkansas  Description: 
The  State  is  proposing  to  expand 
Medicaid  eligibility  and  access  to  health 
care  services  for  children  age  18  and 
under  with  gross  family  income  at  or 
below  200  percent  of  the  Federal 
poverty  level.  The  intent  of  the  waiver 
is  to  cover  all  children  not  otherwise 
Medicaid  eligible  at  this  income  level 
statewide  and  to  expand  access  to 
preventative  health  care. 

Date  Received:  May  16,  1997. 

State  Contact:  Binnie  Alberius, 
Arkansas  Department  of  Human 
Services,  Division  of  Medical  Services, 
Donaghey  Plaza  South,  P.O.  Box  1437, 
Little  Rock,  AK  72203-1437,  (501)  682- 
8361. 

Federal  Project  Officer:  Joan  Peterson, 
Ph.D.,  Health  Care  Financing 
Administration,  Office  of  Research  and 
Demonstrations,  Office  of  State  Health 
Reform  Demonstrations,  Mail  Stop  C3- 
18-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850. 


Federal  Register  /  Vol.  62,  No.  137  /  Thursday,  July  17,  1997  /  Notices 


38315 


2.  Pending  Proposals 

Pending  proposals  for  the  month  of 
April  1997  referenced  in  the  Federal 
Register  of  June  4,  1997  (62  FR  30604) 
remain  unchanged. 

3.  Approved  Conceptual  Proposals 
(Award  of  Waivers  Pending) 

No  conceptual  proposals  were 
approved  during  the  month  of  May. 

4.  Approved,  Disapproved,  and 
Withdrawn  Proposals 

No  proposals  were  approved, 
disapproved,  or  withdrawn  during  the 
month  of  May. 

B.  Other  Section  1115  Demonstration 
Proposals 

1.  New,  Pending,  Approved, 
Disapproved,  and  Withdrawn  Proposals 

No  proposals  were  received, 
approved,  disapproved,  or  withdrawn 
during  the  month  of  May. 

Pending  proposals  for  the  month  of 
April  1997  found  in  the  Federal 
Register  of  June  4,  1997  (62  FR  30604) 
remain  unchanged. 

m.  Requests  for  Copies  of  a  Proposal 

Requests  for  copies  of  a  specific 
Medicaid  proposal  should  be  made  to 
the  State  contact  listed  for  the  specific 
proposal.  If  further  help  or  information 
is  needed,  inquiries  should  be  directed 
to  HCFA  at  the  address  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program,  No.  93.779;  Health  Financing 
Research.  Demonstrations,  and  Expteriments) 

Dated:  July  8,  1997, 
Barbara  Cooper, 

Acting  Director,  Office  of  Research  and 
Demonstrations. 

[FR  Doc.  97-18875  Filed  7-16-97;  8:45  am] 
BILUNG  COOE  41 20-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings  of  the  National  Institute  of 
Mental  Health  Special  Emphasis  Panel: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  July  22,  1997. 

Time:  2  p.m. 

Place:  Parklawn.  Room  9C-26.  5600 
Fishers  Lane,  Rockville,  MD  20857. 


Contact  Person:  Sheri  L.  Schwartzback. 
Parklawn.  Room  9C-26.  5600  Fishers  Lane, 
Rockville,  MD  20G57,  Telephone:  301,  443- 
4843. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:]u\\  23,  1997. 

Time:  2  p.m.. 

Place:  Parklawn.  Room  9C-26.  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Contact  Person:  Sheri  L.  Schwartzback, 
Parklavra,  Room  9C-26,  5600  Fishers  Lane, 
Rockville,  MD  20857,  Telephone:  301,  443- 
4843. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clewly 
unwarranted  invasion  of  ptersonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  .Numbers  93.242,  93.281,  93.282) 

Dated:  July  10,  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-18791  Filed  7-16-97;  8:45  am) 

BILUNG  COOE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meetings: 

Name  of  SEP:  Diabetes  Research  Training 
Center  (DRTC)  Review. 

Date;  August  13-14,  1997. 

Time:  8:00  a.m. 

Place:  CrysUl  City  Marriott  Hotel,  1999 
Jefferson  Davis  Highway,  Arlington.  Virginia 
22202. 

Contact  Person:  Dan  Matsumoto,  Ph.D., 
Scientific  Review  Administrator,  Review 
Branch,  NIDDK,  Natcher  Building.  Room 
6as-37B,  National  Institutes  of  Health, 
Bethesda,  Maryland  20892-6600.  Phone: 
(301)  594-8894. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Diabetes  Endocrinology 
Research  Center  (DERC)  Review. 

Date:  August  14-15. 1997. 

Time:  12:00  p.m. 


Place:  Crystal  City  Marriott  Hotel.  1999 
Jefferson  Davis  Highway,  Arlington,  Virginia 
22202. 

Contact  Person:  Dan  Matsimioto,  Ph.D., 
Scientific  Review  Administrator.  Review 
Branch.  NIDDK,  Natcher  Building,  Room 
6as-37B,  National  Institutes  of  Health. 
Bethesda.  Maryland  20892-6600,  Phone: 
(301)  594-8894. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

These  meetings  will  be  closed  in 
accordance  with  the  previsions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  p>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.847-849.  Diabetes.  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases.  Urology 
and  Hematology  Research,  National  Institutes 
of  Health) 

Dated:  luly  10.  1997 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-18792  Filed  7-16-97;  8:45  am] 

BIUJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel  meeting: 

Name  of  SEP:  National  Institute  of  Diabetes 
and  Digestive  and  Kidney  Diseases  Special 
Emphasis  Panel. 

Date:  August  8, 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  5520  Wisconsin 
Avenue,  Chevy  Chase,  Maryland  20815. 

Contact  Person:  Lakshmanan  Sankaran, 
Ph.D.,  Scientific  Review  Administrator, 
Review  Branch.  NIDDK.  Natcher  Building, 
Room  6as-25F.  National  Institutes  of  Health. 
Bethesda.  Maryland  20892-6600.  Phone: 
(301)  594-7799. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  emd  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
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concerning  individuals  associated  with  the 
applications  amd/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93  847-849.  Diabetes,  Endocrine 
and  Metabolic  Diseases;  Digestive  Diseases 
and  Nutrition;  and  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health! 

Dated:  luly  10.  1997 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-18793  Filed  7-1&-97:  8:45  am] 
HUJNQ  COO£  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Heahh  and 
Hun>an  Development;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Neurobiology  and  Genetics 
of  Autism. 

Dote.  July  20-21.  1997. 

Time:  July  20—7:00  p.m.-10:00  p.m.,  July 
21 — 8:00  a.m. -adjournment. 

Place:  Doubletree  Hotel-Anaheim,  100  The 
City  Drive.  Orange,  California  92868. 

Contact  Person:  Norman  Chang,  Ph.D., 
Scientific  Review  Administrator,  6100 
Executive  Boulevard,  6100  Building,  Room 
5E03,  Rockville.  Maryland  20852,  Telephone: 
301-496-1485. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  Somatic  Cell  CeneUc  Studies 
of  Down  Syndrome. 

Date:  August  3—4.  1997. 

Time:  August  3—7:00  p.[n.-10:00  p.m., 
August  4 — 8:00  a.m. -adjournment. 

Place:  Loews  Giorgio  Hotel,  4150  East 
Mississippi  Avenue,  Denver,  Colorado  80222. 

Contact  Person:  Norman  Chang,  Ph.D., 
Scientific  Review  .Administrator.  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01.  Rockville.  Maryland  20852, 
Telephone:  301^96-1485. 

Purpose:  To  evaluate  and  review  grant 
applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C. 
The  discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 


(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  [93.864,  Population  and  No. 
93.865,  Research  for  Mothers  and  Children), 
National  Institutes  of  Health) 

Dated:  July  10,  1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
(FR  Doc.  97-18794  Filed  7-16-97;  8:45  am] 

BIUJNG  COOC  414(M>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings: 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  TSOU — Aging  and 
Retinoid  Receptors.  (Telephone  conference). 

Date  of  Meeting:  July  22.  1997. 

Time  o/ Meeting:  11:00  a.m.  to 
adjournment. 

Place  of  Meeting:  Gateway  Building,  Room 
2C212,  7201  Wisconsin  Avenue,  Bethesda, 
Maryland  20892. 

Purpose/Agenda:  To  review  an  amended 
KOI  application. 

Contact  Person:  Dr. James  P.  Harwood, 
Scientific  Review  Administrator,  Gateway 
Building,  Room  2C212.  National  Institutes  of 
Health,  Bethesda,  Maryland  20892-9205, 
(301)  496-9666. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

Name  of  SEP:  National  Institute  on  Aging 
Special  Emphasis  Panel,  Effect  of  Calcium 
and  Vitamin  D  on  Bone  Loss  (Telephone 
conference). 

Date  of  Meeting:  August  29, 1997. 

Time  of  Meeting:  1:00  p.m.  to  adjournment. 

Place  of  Meeting:  Gateway  Building.  Room 
2C212,  7201  Wisconsin  Avenue,  Bethesda, 
Maryland  20892. 

Purpose/Agenda:  To  review  a  supplement 
to  an  existing  STOP/IT  grant  (UOl)  to  study 
calcium  and  vitamin  D  effects  on  hip  bone 
loss. 

Contact  Person:  Dr.  Paul  H.  Lenz,  Scientific 
Review  Administrator,  Gateway  Building, 
Room  2C212,  National  Institutes  of  Health. 
Bethesda,  Maryland  20892-9205.  (301)  496- 
9666. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552(b)(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
imwarranted  invasion  of  personal  privacy. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No  93.866,  Aging  Research,  National 
Institutes  of  Health) 

Dated:  July  10,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-18795  Filed  7-16-97;  8:45  am] 
BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Fhirsuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences: 

Committee  Name:  Special  Emphasis  Panel — 

Pharmacology. 
Dote;  August  1,  1997. 
Time:  12  Noon — until  conclusion. 
Place:  Telephone  Conference.  Natcher 

Building— Room  1AS-119K.  45  Center 
Drive,  Bethesda,  MD  20892-6200. 
Contact  Person:  Bruce  K.  Wetzel,  Ph.D.. 
Scientific  Review  Administrator, 
NIGMS,  Office  of  Scientific  Review,  45 
Center  Drive,  Room  1AS-19K,  Bethesda, 
MD  20892-6200,  301-594-3907. 
Purpose:  To  review  institutional  research 
training  grant  applications. 
This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences:  93.859, 
Pharmacological  Sciences;  93.862.  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880,  Minority 
Access  Research  Careers  [MARCj;  and 
93.375.  Minority  Biomedical  Research 
Support  IMBRSj.) 

Dated:  July  10.  1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doe.  97-18797  Filed  7-16-97;  8:45  am] 
BIUJNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
advisory  committee  meeting  of  the 
National  Institute  of  General  Medical 
Sciences: 

Committee  Name:  Minority  Biomedical 
Research  Support  Subcommittee  (MBRS) 
Special  Emphasis  Panel. 

Dote:  July  21.1997. 

Time:  3:00  p.m. -until  conclusion. 

Place:  Telephone  Conference,  Natcher 
Building — Room  1  AS-13.  45  Center  Drive, 
Bethesda,  Maryland  20892-6200. 

Contact  Person:  Helen  R.  Sunshine,  Ph.D., 
Scientific  Review  Administrator,  NIGMS, 
Office  of  Scientific  Review,  45  Center  Drive, 
Room  lAS-13,  Bethesda,  MD  20892-6200, 
301-594-2881. 

Purpose:  To  review  institutional  research 
training  grant  applications. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C.  The 
discussions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.821,  Biophysics  and 
Physiological  Sciences;  93.859, 
Pharmacological  Sciences;  93.862.  Genetics 
Research;  93.863,  Cellular  and  Molecular 
Basis  of  Disease  Research;  93.880.  Minority 
Access  Research  Careers  [MARCJ;  and 
93.375.  Minority  Biomedical  Research 
Support  [MBRS]) 

Dated:  July  10, 1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-18798  Filed  7-16-97;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  Child  Health  and 
Hunrtan  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Specialized  Cooperative 
Centers  Program  in  Reproduction  Research. 

Dote:  July  23-25.1997. 

Time:  July  23 — 6:00  p.m.-10:00  p.m.;  July 
24 — 8:30  a.m.-5:00  p.m.;  July  25 — 8:30  a.m.- 
adjoumment. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center,  Bethesda,  Maryland  20814. 

Contact  Person:  A.T.  Gregoire,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building. 
Room  5E01.  Rockville.  Maryland  20852, 
Telephone:  301-496-1485. 

Purpose:  To  evaluate  and  review  grant 
applications. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C.  The 
disciissions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
F'rogram  Nos.  [93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children],  National  Institutes  of  Health) 

Dated:  July  10,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-18799  Filed  7-16-97;  8:45  am] 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Piu^uant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Clinical  Sciences. 

Dote:  July  17,1997. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4104, 
Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4104.  Bethesda, 
Maryland  20892,  (301)  435-1787. 

Name  of  SEP:  Multidisciplinary  Sciences. 

Date;  July  21,  1997. 

rime;  1:00  p.m. 


Pyoce;  NIH.  Rockledge  2,  Room  5114, 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Becker, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5114,  Bethesda. 
Maryland  20892,  (301)  435-1170. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  July  22,  1997. 

Time:  12:00  p.m. 

Place:  Dupont  Plaza  Hotel,  Washington. 
DC. 

Contact  Person:  Dr.  Anita  Miller-Sostek, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5202,  Bethesda, 
Maryland  20892,  (301)  435-1260 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  July  24, 1997. 

Time:  8:30  a.m. 

Place:  Governor's  House  Hotel, 
Washington,  DC. 

Contact  Person:  Dr.  Kenneth  Newrock. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5186,  Bethesda. 
Maryland  20892,  (301)  435-1252. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;  July  25,  1997. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2.  Room  4208. 
Telephone  Conference 

Contact  Person:  Dr.  Anitt  Weinblatt, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4208,  Bethesda, 
Maryland  20892,  (301)  435-1224. 

Name  of  SEP:  Clinical  Sciences, 

Date:  July  29,  1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4104, 
Telephone  Conference. 

Contact  Person:  Dr.  Priscilla  Chen, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4104.  Bethesda, 
Maryland  20892,  (301)  435-1786. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  July  30-August  1,  1997. 

Time:  9:00  a.m. 

Place:  Hyatt  Regency  Hotel,  Bethesda, 
Maryland. 

Contact  Person:  Dr.  Cheryl  Corsaro, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  6172.  Bethesda, 
Maryland  20892,  (301)  435-1045. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;  July  30,  1997. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4208, 
Telephone  Conference. 

Contact  Person:  Dr,  Anita  Weinblatt, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4208.  Bethesda, 
Maryland  20892.  (301)  435-1224. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote;July  30,  1997. 

Time:  2:30  p.m. 

Place:  NIH.  Rockledge  2,  Room  4186. 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4186,  Bethesda, 
Maryland  20892,  (301)  435-1150. 
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Name  of  SEP:  Clinical  Sciences. 

Dote.  July  31,  1997. 

Time:  11:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4140, 
Telephone  Conference. 

Contact  Person:  Dr.  Larry  Pinkus,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4140.  Bethesda.  Maryland  20892,  (301) 
435-1214. 

Name  of  SEP:  Clinical  Sciences. 

ZJote.July  31.  1997. 

Time:  12:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4112, 
Telephone  Conference. 

Contact  Person:  Dr.  Copal  Shanna, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4112,  Bethesda, 
Maryland  20892.  (301)  435-1783. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date;  July  31,  1997. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4186, 
Telephone  Conference. 

Contact  Person:  Dr.  Gerald  Liddel, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4186.  Bethesda, 
Maryland  20892,  (301)  435-1150. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote.  July  31,  1997. 

Time:  2:30  p.m. 

Place:  NIH,  Rockledge  2,  Room  4198, 
Telephone  Conference. 

Contact  Person:  Dr.  Mohindar  Poonian, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4198,  Bethesda. 
Maryland  20892,  (301)  435-1218. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

ZJote;  August  1.  1997. 

Time:  1:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  4208. 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Weinblatt. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4208.  Bethesda. 
Maryland  20892.  (301)  435-1224. 

Name  of  SEP:  Clinical  Sciences. 

Date:  August  4,  1997. 

rime.  10:00  a.m. 

Place:  NIH,  Rockledge  2.  Room  4126. 
Telephone  Conference. 

Contact  Person:  Dr.  Harold  Davidson, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4216,  Bethesda, 
Maryland  20892,  (301)  435-1776. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  4,  1997. 

Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5200, 
Telephone  Conference. 

Contact  Person:  Dr.  Bob  Weller,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  5200,  Bethesda,  Maryland  20892,  (301) 
435-1259. 

Name  of  SEP:  Clinical  Sciences. 

Date.  August  5.  1997. 

Time:  8:00  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Gopal  Shanna, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4112,  Bethesda, 
Maryland  20892,  (301)  435-1783. 


Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  7. 1997. 

Time;  1:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  5200, 
Telephone  Conference. 

Contact  Person:  Dr.  Bob  Weller,  Scientific 
Review  Administrator.  6701  Rockledge  Drive. 
Room  5200.  Bethesda.  Maryland  20892,  (301) 
435-1259. 

Name  of  SEP:  Chemistry  and  Related 
Sciences. 

Date:  August  7,  1997. 

Time:  2:15  p.m. 

P7ace:  NIH.  Rockledge  2,  Room  5104. 
Telephone  Conference. 

Contact  Person:  Dr.  Donald  Schneider, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  5104.  Bethesda. 
Maryland  20892.  (301)  435-1165. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  o/ SEP:  Microbiological  and 
Immunological  Sciences. 

Dote.  July  23-24.  1997. 

rime:  8:30  a.m. 

Place:  Doubletree  Hotel,  Rockville,  MD. 

Contact  Person:  Dr.  William  Branche.  Jr.. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4182,  Bethesda. 
Maryland  20892.  (301)  435-1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date:  July  30. 1997. 

rime:  1:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4198. 
Telephone  Conference. 

Contact  Person:  Dr.  Mohindar  Poonian, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4198,  Bethesda, 
Maryland  20892,  (301)  435-1218. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  UUe  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333.  93.337.  93.393- 
93.396,  93.837-93.844.  93.846-93.892. 
93.&»j  National  Institutes  of  Health,  HHS) 

Dated:  July  10. 1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-18796  Filed  7-16-97;  8:45  am] 

B4LUN0  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-41 96-0-03] 

Combined  Notices  of  Funding 
Availability  for  FY  1997  for  the  Public 
and  Indian  Housing  Economic 
Development  and  Supportive  Services 
Program  and  the  Tenant  Opportunities 
Program  Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Availability 
(NOFA);  correction. 

SUDHMARY:  This  notice  corrects  and 
clarifies  information  that  was  provided 
in  the  notice  of  funding  availability 
(NOFA)  for  fiscal  year  (FY)  1997  for 
applicants  under  the  Economic 
Development  and  Supportive  Services 
Program  (ED/SS).  published  in  the 
Federal  Register  on  June  6,  1997  (62  FR 
31272).  Specifically,  this  notice  (1) 
announces  a  set-aside  to  an  Indian 
Housing  Authority  not  funded  under  the 
FY  1996  NOFA  because  of  a  technical 
computation  error,  (2)  corrects  the 
Maximum  Grant  Amounts  for  Elderly 
and  Disabled  Supportive  Services,  and 
(3)  clarifies  ineligible  activities/cost 
items  under  the  FY  1997  ED/SS 
program. 

DATES:  This  notice  does  not  affect  the 
deadline  date  provided  in  the  June  6. 
1997  NOFA.  Applications  must  still  be 
received  on  or  before  the  due  date  of 
August  18,  1997,  at  the  correct  local 
HUD  Field  Office  or  Area  Office  of 
Native  American  Programs  (AONAP) 
having  jurisdiction  over  the  applicant 
by  3  p.m.  (local  time). 
FOR  FURTHER  INFORMATION  CONTACT: 
Maria  Queen,  Office  of  Community 
Relations  and  Involvement  (OCRI), 
Room  4106,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW.,  Washington.  DC  20410:  telephone 
number,  (202)  708-4214.  (This  is  not  a 
toll-free  number). 

Tracy  Outlaw.  National  ONAP,  1999 
Broadway,  Suite  3390.  Denver,  CO 
80302;  telephone  number.  (303)  675- 
1600.  (This  is  not  a  toll-free  number.) 
Hearing  or  speech-impaired  persons 
may  use  the  Telecommunications 
Devises  for  the  Deaf  (TDD)  by  contacting 
the  Federal  Information  Relay  Services 
on  1-800-877-TDDY  (1-800-877-8339) 
or  202-708-9300  (not  a  toll-free 
number)  for  information  on  the 
program. 

SUPPLEMENTARY  INFORMATION:  On  June  6. 
1997  (62  FR  31272),  HUD  published  in 
the  Federal  Register  the  Combined 
Notices  of  Funding  Availability  for 
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Fiscal  Year  1997  for  the  Public  and 
Indian  Housing  Economic  Development 
and  Supportive  Services  Program  and 
the  Tenant  Opportunities  Program.  The 
NOFA  announced  the  availability  of  a 
total  of  $62,225  million  in  grant  funds 
for  the  two  programs  and  set  forth  the 
application  requirements  and 
procedures.  This  notice  amends  the 
June  6, 1997  NOFA  for  the  followdng 
reasons: 

(1)  To  announce  a  set-aside  to  for  the 
Seminole  Tribe  of  Florida  because  it 
was  not  funded  under  the  FY  1996 
NOFA  for  this  program  because  of  a 
technical  computation  error. 

(2)  To  make  a  correction  to  the 
Maximum  Grant  Amounts  section  of  the 
NOFA  for  Elderly  and  Disabled 
Supportive  Services  category  in  order  to 
remain  consistent  with  the  Family 
Economic  Development  and  Supportive 
Services  Category. 

(3)  To  clarify  what  are  ineligible 
activities/cost  items  under  the  FY  1997 
ED/SS  program. 

Accordingly,  FR  Doc.  97-14812.  the 
Combined  Notices  of  Funding 
Availability  for  Fiscal  Year  1997  for  the 
Public  and  Indian  Housing  Economic 
Development  and  Supportive  Services 
Program  and  the  Tenant  Opportunities 
Program,  published  in  the  Federal 
Register  on  June  6,  1997  (62  FR  31272), 
is  amended  as  follows: 

1.  On  page  31278,  first  column,  under 
Section  VI,  paragraph  (a),  Purpose  and 
Description,  subparagraph  (2)  "Funding 
Available"  is  revised  to  add  at  the  end 
the  following  sentence: 

"Of  the  $42.25  million  total  current 
funds,  $1,000,000  has  been  set-aside  for 
the  Seminole  Tribe  of  Florida,  which 
was  not  funded  in  the  FY  1996  funding 
cycle  because  of  a  technical 
computation  error,  and  up  to  $41.25 
million  is  being  made  available  under 
tliis  NOFA." 

2.  On  page  31278.  middle  column, 
under  Section  VI.  subparagraph  (d)(2)  is 
revised  to  read  as  follows: 

"(2)  For  Elderly  or  Disabled 
Supportive  Services  category — no  more 
than  $250  per  unit  up  to  the  below 
listed  maximums: 

(i)  For  HAs  with  1  to  217  units 
occupied  by  elderly  residents  or  persons 
with  disabilities,  the  maximum  grant 
award  is  $54,250. 

(ii)  For  HAs  with  218  to  1.155  units 
occupied  by  Elderly  residents  or 
persons  with  disabilities,  the  maximum 
grant  award  is  $200,000. 

(iii)  For  HAs  with  1,156  or  more  units 
occupied  by  elderly  residents  or  persons 
with  disabilities,  the  maximum  grant 
award  is  $300,300. 


3.  On  page  31283,  third  column, 
under  Section  VI,  add  a  new  paragraph 
(k)  to  read  as  follows: 

"(k)  Ineligible  Activities.  Program 
funds  may  not  be  used  for  the  following; 

(1)  Purchase  or  rental  of  land  or 
buildings  or  any  improvements  to  land 
or  buildings. 

(2)  Building  materials  and 
construction  costs. 

(3)  Payment  of  wages  and/or  salaries 
to  participants  receiving  supportive 
services  and/or  training  programs, 
except  that  grant  funds  may  be  used  to 
hire  a  resident(s)  to  coordinate/provide 
services  (i.e..  Service  Coordinators. 
Counselors,  etc.)  and  or  to  coordinate/ 
provide  training  program  activities." 

Dated:  July  14.  1997. 
Kevin  Emanuel  Marchman, 

Acting  Assistant  Secretary  for  Public  and 

Indian  Housing. 

IFR  Doc.  97-18953  Filed  7-15-97;  10:51  am) 

BIUJNQ  COOE  4210-33-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Pocket  Nos.  FR-4202-C-02  and  4231 -C- 
02] 

Notice  of  Funding  Availability  (NOFA) 
for  Supportive  Housing  for  the  Elderly 
and  Notice  of  Funding  Availability  for 
Supportive  Housing  for  Persons  With 
Disabilities;  Clarification  and 
Correction 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notices  of  funding  availability 
(NOFAs)  for  Fiscal  Year  (FY)  1997; 
Clarification  and  Correction. 

SUMMARY:  The  Department  published 
NOFAs  in  the  Federal  Register  of  May 
27,  1997  concerning,  respectively, 
supportive  housing  for  the  elderly  and 
supportive  housing  for  persons  with 
disabilities.  This  notice  provides 
additional  guidance  for  applicants  that 
experience  difficulty  in  obtaining  letters 
from  State  Historic  Preservation 
Officers.  It  also  makes  two  corrections  to 
each  of  these  NOFAs.  It  corrects  the 
address  for  the  HUD  Connecticut  State 
Office.  It  instructs  applicants  proposing 
projects  within  Washington  State  to 
submit  their  applications  to  the  Oregon 
State  Office,  which  will  be  conducting 
the  review  and  selection  process  on 
behalf  of  the  Washington  State  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  Yeck,  Acting  Director.  New 
Products  Division,  Office  of  Multifamily 
Housing  Development.  Department  of 
Housing  and  Urban  Development,  451 


Sevendi  Street.  SW,  Room  6142, 
Washington.  EXI  20410;  telephone 
numt)er  (202)  708-2300  x2651.  (This 
number  is  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  State 
Historic  Preservation  Officer  Letters. 
The  Department  published  the  NOFA 
for  Supportive  Housing  for  the  Elderly 
and  NOFA  for  Supportive  Housing  for 
Persons  with  Disabilities  on  Mav  27, 
1997  at  62  FR  28762  and  28776.' 
respectively  Under  each  NOFA, 
sponsors  are  required  to  submit  with 
their  applications  a  letter  from  the  State 
Historic  Preservation  Officer  (SHPO) 
indicating  whether  their  proposed 
site(s)  may  involve  or  affect  historic 
properties.  This  was  a  good  faith  effort 
and  attempt  on  the  part  of  the 
Department  to  assist  all  parties 
concerned  in  expediting  the  historic 
preservation  review  and  determination 
portion  of  the  environmental  clearance 
process.  Some  State  Historic 
Preservation  Officers  have  indicated 
that  they  will  not  participate  in  this 
early  alert  and  identification  endeavor. 
In  those  instances,  sponsors  must 
include  a  letter  with  their  applications 
explaining  that  they  attempted  to  get  the 
required  letter  but  the  SHPO  would  not 
honor  or  recognize  their  request  for 
information  and  attach  a  copy  of  their 
letter  request  to  the  SHPO.  If  available, 
a  copy  of  the  SHPO's  letter  responding 
to  the  Sponsor's  request  should  also  be 
included  in  the  submission.  In  such 
cases,  the  Field  Office  must  process  the 
application  in  accordance  with  the 
standard  environmental  review 
procedures  in  place  prior  to  the  NOFA 
publication  (i.e.,  file  with  the  SHPO. 
allow  time  for  a  response  from  the 
SHPO  and  then  make  the  appropriate 
finding,  which  must  be  received  prior  to 
convening  of  the  Rating  Panel). 

Correction 

In  the  notice  FR  Doc.  97-13728 
(NOFA  for  Supportive  Housing  for  the 
Elderly),  beginning  on  page  28762  in  the 
issue  of  May  27,  1997.  make  the 
following  corrections: 

1.  On  page  28762,  first  column,  under 
the  ADDRESSES  caption,  correct  the  first 
sentence  to  read  as  follows: 
"Applications  must  be  delivered  to  the 
Director  of  the  Multifamily  Housing 
Division  in  the  HUD  Office  for  your 
jurisdiction,  except  for  projects 
proposed  to  be  located  within  the 
jurisdiction  of  the  Washington  State 
Office,  you  must  submit  your 
application  to  the  Oregon  State  Office."; 

2.  On  page  28773,  second  column,  in 
Appendix  B — HUD  Offices,  correct  the 
address  of  the  Connecticut  State  Office 
to  read  as  follows: 
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"CONNECTICUT  STATE  OFFICE 

One  Corporate  Center,  19th  Floor. 
Hartford,  CT  06103,  (860)  240-4800"; 
and 

3.  On  page  28774.  third  column, 
under  Appendix  B — HUD  Office, 
remove  the  heading,  address  and  phone 
number  for  the  Washington  State  Office. 

In  the  notice  FR  Doc.  97-13729 
(NOFA  for  Supportive  Housing  f<a 
Persons  with  Disabilities),  beginning  on 
page  28776  in  the  issue  of  May  27,  1997, 
make  the  following  corrections: 

4.  On  page  28776,  first  column,  under 
the  ADDRESSES  caption,  correct  the  first 
sentence  to  read  as  follows: 
"Applications  must  be  delivered  to  the 
Director  of  the  MulUfamily  Housing 
Division  in  the  HUD  Office  for  your 
jurisdiction,  except  for  projects 
proposed  to  be  located  within  the 
jurisdiction  of  the  Washington  State 
Office,  you  must  submit  your 
application  to  the  Oregon  State  Office."; 

5.  On  page  28788,  second  column,  in 
Appendix  B — HUD  Offices,  correct  the 
address  of  the  Connecticut  State  Office 
to  read  as  follows: 

"CONNECTICUT  STATE  OFFICE 

One  Corporate  Center,  19th  Floor, 
Hartford,  CT  06103,  (860)  240-4800"; 
and 

6.  On  page  28789,  third  column, 
under  Appendix  B — HUD  Office, 
remove  the  heading,  address  and  phone 
number  for  the  Washington  State  Office. 

Aathority:  Section  202,  Housing  Act  of 
1959.  as  amended  (12  U.S.C.  1701q):  Section 
811.  National  Affordable  Housing  Act,  as 
amended  (42  U.S.C.  1803);  and  Section  7(d), 
Department  of  Housing  and  Urt>an 
Development  Act  (42  U.S.C.  3535(d)). 

Dated:  July  14,  1997. 
Nicolaa  P.  Retsiius, 
Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner 
jFR  Doc  97-18945  Filed  7-15-97;  9:23  am) 
BIUJNQ  CODE  4310-Z7-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Witdilfe  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

The  following  applicants  have 
applied  for  a  permit  to  conduct  certain 
activities  with  endangered  species.  This 
notice  is  provided  pursuant  to  Section 
10(c)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (16  U.S.C.  1531.  et 
seq.y. 
PRT-«3150O 

Applicant:  )ack  Sites,  Bhngham  Young 
University,  Provo,  UT. 


The  applicant  requests  a  permit  to  re- 
import from  Australia  tissue  samples  of 
Tartaniga  (Podocnemis  expansa), 
collected  in  Brazil,  for  the  purposes  of 
scientific  research. 
PRT-831912 

Applicant:  Michael  Webster,  State  University 
at  Bufialo.  Buffalo,  NY. 

The  applicant  requests  a  permit  to 
import  hair,  bone,  teeth,  skin,  and  tissue 
samples  of  Argali  [Ovis  ammon) 
salvaged  from  animals  that  died  from 
natural  causes  or  from  hunting  trophies 
in  China,  for  the  purposes  of  scientific 
research. 

PRT-«24210 

Applicant:  Don  Melnick.  Columbia 
University.  New  York,  NY. 

The  applicant  requests  a  permit  to 
import  blood,  tissue,  hair  and  fecal 
samples  collected  from  endangered  and 
threatened  primates  held  in  captivity  in 
Malaysia,  and  Indonesia,  for  the 
purposes  of  scientific  research. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  j>ermits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/were 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 
PRT-831922 
Applicant:  Sea  Research  Foundation,  Mystic 

CT. 

Type  of  Permit:  Import  for  Scientific 
Research. 

Name  and  Number  of  Animals:  polar 
bear  (Ursus  maritimus),  200  samples. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  permit  for  import  of  up  to  200  serum 
samples  previously  obtained  by 
Canadian  researchers,  for  the  purposes 
of  scientific  research  related  to 
morfoillivirus  infection. 

Source  of  Marine  Mammals  for 
Research:  Canada  as  described  above. 

Period  of  Activity:  five  years  from 
issuance  date  of  the  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

The  following  applicants  have  each 
requested  a  permit  to  import  a  sport- 
bunted  polar  bear  (Ursus  maritimus) 
from  the  Northwest  Territories,  Canada 
for  personal  use. 


Applicant/ 
address 

Populatk>n 

PRT- 

Brinton  Jones, 

McClintock 

831715 

Grand  Forks, 

Channel. 

ND. 

Jan  Seski, 

do 

830808 

Murrysville,  PA 

Christopher  Har- 

Southern 

829688 

vey,  Ormond 

Beaufort 

Beach,  FL 

Luis  Bacardi, 

do 

831868 

Coral  Gable,  FL. 

Robert  Ktllett, 

Foxe  Basin  .... 

831926 

SykesviHe,  MD. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  applications, 
or  requests  for  a  public  hearing  on  any 
of  these  applications  for  marine 
mammal  permits  should  be  sent  to  the 
U.S.  Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Dociunents  and  other  information 
submitted  with  all  of  the  applications 
listed  in  this  notice  are  available  for 
review,  subject  to  the  requirements  of 
the  Privacy  Act  and  Freedom  of 
Information  Act.  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  within  30  days  of  the 
date  of  publication  of  this  notice  at  the 
above  address. 

Dated:  )uly  11,1997. 
Karen  Anderwm, 

Acting  Chief,  Branch  of  Permits,  Office  of 

Management  Authority. 

[FR  Doc.  97-18803  Filed  7-16-97;  8:45  am) 

anjJNQCOOE  4310-S5-P 


DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permits  for  Marine 
Mammals 

On  May  15,  1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  94,  Page  26813,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  the  following 
individual  for  a  permit  to  import  a 
sport-hunted  polar  bear  [Ursus 
maritimus)  from  Canada  for  personal 
use. 
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Applicant/ 
address 

Population 

PRT- 

Ronald  Baetens, 
Watertord,  CT. 

Ken  Johnson. 
Menomonee 
Falls,  Wl. 

Northern 
Beaufort. 

Southern 
Beaufort 
829284. 

829285 

On  May  23,  1997,  a  notice  was 
published  in  the  Federal  Register,  Vol. 
62,  No.  100,  Page  28493,  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  the  following 
individual  for  a  permit  to  import  a 
sport-hunted  polar  bear  [Ursus 
maritimus)  from  Canada  for  personal 
use. 


Applicant/ 
address 

Population 

PRT- 

Gary  Yackel/Hem- 

lock,  Ml. 
Robert 

Nancarrow, 

Frankenmuth, 

Ml. 
Everett  Pannkuk, 

Jr.,  Raleigh.  NC. 

Northern 

Beaufort. 
do 

McClintock 
Channel. 

829152 
829155 

828866 

Notice  is  hereby  given  that  on  July  2, 
1997  and  July  3,  1997,  as  authorized  by 
the  provisions  of  the  Marine  Mammal 
Protection  .Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  authorized  the 
requested  permits  subject  to  certain 
conditions  set  forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service.  Office  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Rm  430,  Arlington, 
Virginia  22203.  Phone  (703)  358-2104 
or  Fax  (703)  358-2281. 

Dated:  )uly  11,  1997. 
Karen  Anderson, 

Acting  Chief.  Branch  of  Permits.  Office  of 

Management  Authority. 

(FR  Doc.  97-18802  Filed  7-16-97;  8:45  am) 

BILUNG  CODE  4310-S5-U 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-01 0-07-1 060-00] 

Notice  of  Public  Hearing 

agency:  White  River  Resource  Area, 
Bureau  of  Land  Management,  DOI. 
ACTION:  Notice  of  Public  Hearing. 

SUMMARY:  A  public  hearing  on  the  use 
of  helicopters  in  wild  horse  roundup 
activities  in  1997  in  Colorado,  will  be 


held  at  the  White  River  Resource  Area, 
Bureau  of  Land  Management  office. 
DATE:  August  22,  1997;  7:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  Dobrich,  Natural  Resource 
Specialist,  telephone  (970)  878-3601, 
(FTS)  700-386-5539. 

Dated:  luly  11,  1997. 
Robert  W.  Sclmeider, 
Associate  District  Manager. 
[FR  Doc  97-18856  Filed  7-16-97;  8:45  am) 
BIUJNG  COOE  4310-OB-P-M 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-020-97-1 430-01;  AZA-29074] 

Arizona,  Notice  of  Application  for 
Conveyance  of  Federally-Owned 
Mineral  Interests,  Segregation 
Extended 

AGENCY:  Bureau  of  Land  Management 
ACTION:  Segregation  Extension. 

SUMMARY:  AZA-29074.  Pursuant  to 
section  209  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (43  U.S.C. 
1719),  the  segregation  on  the  following 
lands  is  extended  for  W.J.  and  Betty  Lo 
Wells,  for  the  mineral  estate  described 
as  follows: 

Gila  and  Salt  River  Meridian.  Arizona 

T.  16N.,R.  1  E., 

Sec.  7,  lots  4-14,  NVzNE'A,  SEV«NEV4, 

EV2SEV4. 
T.  17  N.,  R.  1  W., 
Sec.  7,  lots  9  and  10. 
Sec.  8,  lot  3.  SW'ANW'A,  SW'/i. 
Sec.  17,WV2. 

Sec.  18.  lots  1-4,  E'/z,  E'/zWVi. 
Sec.  19,  lots  1-4,  E'/2,  EV2WV1. 
Sec.  20.  NWV4,  WVaSW'A. 
T.  17N..R.  2  W., 
Sec.  13,  E'/^,  EV2WV2,  NWV4NWV4. 
Sec.  23,  SWV4NEV4,  S',^NWV4,  SWV4, 

WV2SEV4,  SEV4SEV4. 
Sec.  24,  EV2,  EV2W'/2,  WV2SWV4. 
Sec.  25,  All. 
Sec.  26,  NV2NV2,  SEV4NEV4,  SE'ASW'A, 

SEV4SEV4SEV4. 
Sec.  35,  NEV4,  EV2NWV4,  SWV«SWV«, 

NV2SEV4,  SEV4SEV4. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  mineral  interest 
described  above  will  be  segregated  from 
the  mining  and  mineral  leasing  laws. 
The  segregation  shall  terminate  upon 
issuance  of  a  patent,  upon  final  rejection 
of  the  application,  or  two  years  from  the 
publication  date,  whichever  occurs  first. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  Reid,  Land  Law  Examiner, 
Phoenix  Field  Office,  2015  West  Deer 
Valley  Road,  Phoenix,  Arizona  85027, 
(602)'780-8090, 


Dated:  )uly  11,  1997. 
Ken  R.  Dr«w, 

Acting  Field  Manager.  Phoenix  Field  Office. 
[FR  Doc.  97-18931  Filed  7-16-97;  8:45  am) 

BILUNG  COOE  4310-33-P 


DEPARTMENT  OF  JUSTICE 

Civil  Rights  Division 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Procedures  for  the 
Administration  of  Section  5  of  the 
Voting  Rights  Act  of  1965. 

Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  In  the  Federal 
Register,  and  60  days  for  public 
comment  were  allowed. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments,  until  August  18,  1997.  This 
process  is  conducted  in  accordance  with 
5  CFR  Part  1320.10.  Written  comments 
and/or  suggestions  regarding  the  item(s) 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time,  should  be 
directed  to  the  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  Attention: 
Department  of  Justice  Deslc  Officer, 
Washington.  DC,  20503.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (EXDJ).  Justice 
Management  Division.  Information 
Management  and  Security  Staff, 
Attention:  Department  Qearance 
Officer,  Suite  850,  1001  G  Street,  NW, 
Washington,  DC,  20530.  Additionally, 
comments  may  be  submitted  to  DO)  via 
facsimile  to  202-514-1534.  Written 
comments  and  suggestions  from  the 
public  and  affected  agencies  should 
address  one  or  more  of  the  following 
points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's/component's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodologry  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 
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(4)  Minimize  the  burden  of  the 
collection  of  infonnation  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Infonnation  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965,  28CFRPart  51. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  sponsoring  the  collection; 
No  form;  Voting  Section.  Civil  Rights 
Division. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary;  State  or  Local 
Govenunent.  Other:  None.  Jurisdictions 
specially  covered  under  the  Voting 
Rights  Act  are  required  to  obtain 
preclearance  from  the  Attorney  General 
before  mstituting  changes  affecting 
voting.  They  must  convince  the 
Attorney  General  that  voting  changes 
are  not  racially  discriminatory.  The 
Procedures  facilitate  the  provision  of 
information  that  will  enable  the 
Attorney  General  to  make  the  required 
determination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,727  responses  per  year 
(10,103  respondents  making  an  average 
of  0.47  responses  per  year),  with  the 
average  response  requiring  10.02  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hoiu^)  associated  with  the 
collection:  47,365  burden  hours. 

Public  comment  on  this  proposed 
information  collection  is  strongly 
encouraged. 

Dated:  luly  14.  1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-18816  Filed  7-16-97;  8:45  am] 

BILLJNO  CX>OC  4410-13-M 


DEPARTMENT  OF  JUSTICE 

Extension  of  Comment  Period  for 
Comments  Regarding  the  Lodging  of  a 
Consent  Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  CCERCLA"),  42  U.S.C. 
§  9601  et  seq. 

Notice  is  hereby  given  that  a  proposed 
First  Amendment  to  Consent  Decree  in 
United  States  v.  Westingbouse  Electric 
Corporation,  Civil  Action  Nos.  IP  83-9- 
C  and  IP  81-4^p-C,  was  lodged  on  June 
3. 1997.  with  the  United  States  District 
Court  for  the  Southern  District  of 
Indiana. 

The  proposed  amendment  to  consent 
decree  provides  for  the  performance  of 
a  removal  action  with  respect  to  the 
sludge  drying  beds  eind  sludge  digesters 
at  the  Winston-Thomas  Wastewater 
Treatment  Facihty,  located  in 
Bloomington.  Indiana.  The  proposed 
amendment  leaves  all  other  portions  of 
the  consent  decree,  originally  lodged 
with  the  Court  on  August  22. 1985. 
unchanged. 

On  June  9, 1997,  The  Department  of 
Justice  commenced  a  thirty  day  period 
to  receive  comments  relating  to  the 
proposed  consent  decree.  This  period 
will  be  extended,  and  the  Department  of 
Justice  will  review  comments  that  are 
received  by  the  Department  on  or  before 
July  25, 1997.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division.  Department 
of  Justice,  Washington,  D.C.  20530,  and 
should  refer  to  United  States  v. 
Westingbouse  Electric  Corporation,  DOJ 
Ref.  #90-7-1-21 2A. 

The  proposed  amendment  to  consent 
decree  may  be  examined  at  the  office  of 
the  United  States  Attorney,  Southern 
District  of  Indiana,  U.S.  Courthouse,  46 
East  Ohio  St.,  5th  Floor,  IndianapoUs, 
Indiana  46204-1986;  the  Region  5  Office 
of  the  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604;  the  Monroe 
Coimty  Library,  303  East  Kirkwood 
Ave.,  Bloomington,  Indiana  47408;  and 
at  the  Consent  Decree  Library,  1120  G 
Street,  N.W.,  4th  Floor.  Washington. 
D.C.  20005.  (202)  624-0892.  A  copy  of 
the  proposed  amendment  to  consent 
decree  may  be  obtained  in  person  or  by 
mail  from  the  Consent  Decree  Library, 
1120  G  Street,  N.W.,  4th  Floor, 
Washington,  D.C.  20005.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
$2.50  (25  cents  per  page  reproduction 


costs),  payable  to  the  Consent  Decree 

Library. 

Bruce  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  97-18800  Filed  7-16-97;  8:45  ami 

BILUNQ  CODE  4410-1$-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Request  OMB  Approve  an 
Emergency  Extension;  AppUcation  to 
File  Declaration  of  Intention. 

The  Department  of  Justice, 
Immigration  and  NaturaUzation  Service 
has  submitted  the  following  information 
collection  request  utilizing  emergency 
review  procedures,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  OMB  approval  has  been  requested 
by  July  31.  1997.  If  granted,  the 
emergency  approval  is  only  valid  for  90 
days.  Comments  should  be  directed  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Ms.  Debra 
Bond,  202-395-7316,  Department  of 
Justice  Desk  Officer,  Washington.  DC 
20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  imtil  September 
15,  1997.  Written  comments  and 
suggestions  from  the  pubhc  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  tbe  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
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other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Infonnation  Collection: 
Extension  of  currendy  approved 
information  collection. 

(2)  Title  of  the  Fonn/CoUection: 
Application  to  File  Declaration  of 
Intention. 

(3)  Agency  form  number,  if  any,  and 
tbe  applicable  component  of  tbe 
Department  of  Justice  sponsoring  the 
collection:  For  N-300.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary;  Individuals  or 
Households.  This  collection  is  used  by 
the  Service  to  determine  eligibility  for  a 
declaration  of  intention  to  become  a 
citizen  of  the  United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,015  respondents  at  45 
minutes  (.75)  hoius  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  761  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natvualization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW..  Washington,  DC 
20530. 

Dated:  July  14,  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

[FR  Doc.  97-18809  Filed  7-16-97;  8:45  am] 

BILUNG  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Request  OMB  Approve  an 
Emergency  Extension;  Petition  to 
Remove  the  Conditions  on  Residence. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  infonnation 
collection  request  utilizing  emergency 
review  procedures,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  OMB  approval  has  been  requested 
by  July  31.  1997.  If  granted,  the 
emergency  approval  is  only  valid  for  90 
days.  Comments  should  be  directed  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention;  Ms.  Debra 
Bond.  202-395-7316.  Department  of 
Justice  Desk  Officer,  Washington,  DC 
20503. 

Ehu-ing  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encourage 
and  will  be  accepted  until  September 
15,  1997.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Tye  of  Infonnation  Collection: 
Extension  of  currently  approved 
information  collection. 


(2)  Title  of  the  Form/Collection: 
Petition  to  Remove  the  Conditions  on 
Residence. 

(3)  Agency  fonn  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Fonn  1-751.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary;  Individuals  or 
Households.  Aliens  granted  conditional 
residence  through  marriage  to  a  United 
States  citizen  or  permanent  resident  use 
this  information  collection  to  petition 
for  the  removal  of  those  conditions. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  128,889  respondents  at  80 
minutes  (1.33)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  tbe 
collection:  171.422  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan.  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Street.  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division.  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530 

Dated;  July  14, 1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 

[FR  Doc.  97-18810  Filed  7-16-97;  8:45  am) 
BtUJNG  CODE  4410-18-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Request  OMB  approve  an 
emergency  extension;  application  for 
action  on  an  approved  application  or 
petition. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
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collection  request  utilizing  emergency 
review  procedures,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  act  of 
1995.  OMB  approval  has  been  requested 
by  July  31,  1997.  If  granted,  the 
emergency  approval  is  only  valid  for  90 
days.  Comments  should  be  directed  to 
OMB.  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Ms.  Debra 
Bond.  202-395-7316.  Department  of 
Justice  Desk  Officer.  Washington,  DC 
20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  September 
15.  1997.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  liifonnatioii 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Action  on  an  Approved 
Application  or  Petition. 

(3)  Agency  form  number,  ifanyrond 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-824.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  to 
request  a  duplicate  approval  notice,  to 
notify  the  U.S.  Consulate  that  a  person 
has  been  adjusted  to  permanent  resident 


status  so  family  members  can  apply  for 
derivative  immigrant  visa  and  to  request 
another  U.S.  Consulate  be  notified  that 
a  petition  has  been  approved. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  A3, 772  respondents  at  25 
minutes  (.416)  hours  per  response. 

(6)  An  estimate  ofUie  total  public 
burden  (in  hours)  associated  with  the 
collection:  18,209  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natiu^ization  Service,  U.S.  Department 
of  Justice.  Room  5307,  425  I  Sti«et,  NW., 
Washington  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington,  DC 
20530. 

Dated:  July  14, 1997. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-18811  Filed  7-16-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  ^4aturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Request  OMB  To  approve  an 
emergency  extension;  application  for 
replacement/Initial  nonimmigrant 
arrival-departure  document. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  utilizing  emergency 
review  procedures,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  OMB  approval  has  been  requested 
by  July  31, 1997.  If  granted,  the 
emergency  approval  is  only  valid  for  90 
days.  Comments  should  be  directed  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Ms.  Debra 
Bond,  202-395-7316,  Department  of 
Justice  Desk  Officer,  Washington,  DC 
20503. 


During  the  first  60  days  of  this  same 
period  a  regulator  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encouraged 
and  will  be  accepted  until  September 
15,  1997.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciu«cy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collection;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Replacement/Initial 
Nonimmigration  Arrival-Departure 
Document. 

(3)  Agency  fonn  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-102.  Adjudications 
Division,  Immigration  and 
Natiu^lization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  form  is  used  by  an 
alien  temporarily  residing  in  the  United 
States  whose  evidence  of  registration 
has  been  lost,  mutilated  or  destroyed. 
This  form  will  be  used  by  an  alien  to 
request  a  replacement  of  his  or  her 
arrival  evidence;  and  by  the 
Immigration  and  Natiualization  Service 
to  verify  status  and  to  determine 
eligibility  of  an  applicant  for  said  i^ 
replacement. 

[5]  An  estimate  of  the  total  number  of 
respondents  and  the  amount  oftii.ie 
estimated  for  an  average  respondent  to 
respond:  20,000  respondents  at  25 
minutes  (.416)  hours  per  response. 
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(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  8,320  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch.  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  5307.  425  I  Stiwt,  NW.. 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division,  Suite  850.  Washington  Center, 
1001  G  Sti^t,  NW..  Washington,  DC 
20530. 

Dated:  July  14,  1997. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

IFR  Doc.  97-18812  Filed  7-16-97;  8:45  am] 

BILUNQ  CODE  4410-18-M 


DEPARTMErfT  OF  JUSTICE 

Immigration  and  Naturalliation  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTKM:  Request  OMB  Approve  an 
Emergency  Extension;  Application  for 
Replacement  Naturalization/Citizenship 
Dociiment. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  foUov^ng  information 
collection  request  utilizing  emergency 
review  procedures,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  OMB  approval  has  been  requested 
by  July  31, 1997.  If  granted,  the 
emergency  approval  is  only  valid  for  90 
days.  Comments  should  be  directed  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Ms.  Debra 
Bond,  202-395-7316,  Department  of 
Justice  Desk  Officer,  Washington,  DC 
20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  Comments  are  encoiu-aged 
and  will  be  accepted  until  September 
15,  1997.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 


collection  of  information  should  address 
one  or  more  of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies'  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Orerview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currenUy  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Replacement 
Natiualization/Citizenship  Dociunent. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-565.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  is  used  to  apply 
for  a  replacement  of  a  Declaration  of 
Intention,  NatiuaUzation  Certificate. 
Certificate  of  Citizenship  or  Repatriation 
Certificate,  or  to  apply  for  a  special 
certificate  of  naturalization  recognized 
by  a  foreign  country. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  18,000  respondents  at  55 
minutes  (.916)  hours  per  response. 

(6)  An  estimate  of  the  toted  public 
burden  (in  hours)  associated  with  the 
collection:  16,488  aimual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Natm^ization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Stireet,  NW., 
Washington,  DC  20536. 


If  additional  information  is  required 
contact:  Mr  Robert  B.  Briggs.  Clearance 
Officer.  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850.  Washington  Center, 
1001  G  Stieet,  NW.,  Washington,  DC 
20530. 

Dated:  July  14,  1997. 

Robert  B.  Briggs. 

Department  Clearance  Officer,  United  States 
Department  of  Justice 

IFR  Doc.  97-18813  Filed  7-16-97;  8:45  am) 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Request  OMB  Approve  an 
Emergency  Extension;  Application  for 
Issuance  or  Replacement  of  Northern 
Mariana  Card. 

The  Department  of  Justice, 
Immigration  and  Natiualization  Service 
has  submitted  the  following  information 
collection  request  utilizing  emergency 
review  procedures,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  OMB  approval  has  been  requested 
by  July  31,  1997.  If  granted,  the 
emergency  approval  is  only  valid  for  90 
days.  Comments  should  be  directed  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs,  Attention:  Ms.  Debra 
Bond,  202-395-7316,  Department  of 
Justice  Desk  Officer,  Washington,  DC 
20503. 

During  the  first  60  days  of  this  same 
period  a  regular  review  of  this 
information  collection  is  also  t)eing 
undertaken.  Comments  are  encourage 
and  will  be  accepted  until  September 
15.  1997.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  should  address 
one  or  more  of  the  following  four  points. 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Issuance  or 
Replacement  of  Northern  Mariana  Card. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-777.  Adjudications 
Division,  Immigration  and 
Nat\iralization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary;  Individuals  or 
Households.  Applicants  may  apply  for  a 
Northern  Mariana  identification  card  if 
they  received  United  States  citizenship 
pursuant  to  Pub.  L.  94-241  (Covenant  to 
Establish  a  Commonwealth  of  the 
Northern  Mariana  Island). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  respondents  at  30  minutes 
(.5)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  50  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-616-7600, 
director.  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
natiiralization  Service,  U.S.  Department 
of  Justice,  Room  5307,  425  I  Street,  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact;  Mr.  Robert  B.  Briggs,  Clearance 
OfBcer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Suite  850,  Washington  Center, 
1001  G  Street,  NW.,  Washington.  DC 
20530. 

Dated;  July  14.  1997. 
Robert  B.  Bnggs, 

Department  Clearance  Officer,  United  States 
Department  of  Justice. 
(FR  Doc.  97-18814  FUed  7-1&-97;  8:45  ami 
MUMQ  COOe  441»-1»-M 


DEPARTMENT  OF  JUSTICE 


Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection,  Comment  Request 

ACTION:  Notice  of  Information  Collection 
Under  Review;  Certificate  of  Eligibility 
for  Nonimmigrant  Student  (F-l/M-1); 
Status  for  Academic,  Language,  and 
Vocational  Students  (Pilot). 

Office  of  Management  and  Budget 
(0MB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  February  11,  1997  at  62  FR 
6271,  allowing  for  an  emergency  review 
with  a  60-day  public  comment  period. 
One  public  comment  was  received  by 
the  Immigration  and  Naturalization 
Service  (INS).  The  INS  has  responded  to 
those  comments.  The  purpose  of  this 
notice  is  to  allow  an  additional  30  days 
for  public  comments  from  the  date 
listed  at  the  top  of  this  page  in  the 
Federal  Register.  This  process  is 
conducted  in  accordance  with  5  CFR 
Part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Regulatory  Affairs,  Attention; 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  OMB  via 
facsimile  to  202-395-7285.  Comments 
may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division.  Information 
Management  and  Security  Staff, 
Attention;  Department  Clearance 
Officer,  Suite  850.  1001  G  Street,  NW., 
Washington,  DC  20530.  Additionally, 
comments  may  be  submitted  to  DOJ  via 
facsimile  to  202-514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodolo^  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 


Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Certificate  of  Eligibility  for 
Nonimmigrant  Student  F-l-M-1); 
Status  for  Academic,  Language,  and 
Vocational  Students  (Pilot). 

(3)  The  agency  fonn  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  I-20P,  Adjudications  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary;  Not-for-profit 
institutions.  Business  or  other  for  profit. 
The  information  collection  is  used  by 
the  INS  to  electronically  collect  and 
submit  information  in  a  limited  pilot 
environment,  from  nonimmigrant 
students  attending  schools  in  the  U.S.  in 
order  that  INS  can  monitor  the  student's 
immigration  status  and  ensure  that  the 
students  maintain  the  conditions 
imposed  by  their  nonimmigrant  status 
while  attending  school. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  20,000  responses  at  50  minutes 
(.833  hours)  per  response. 

(6)  an  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  16,600  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  Director,  Policy 
Directives  and  Instructions  Branch. 
Inmiigration  and  Naturalization  Service. 
U.S.  Department  of  Justice.  425  I  Street, 
NW.,  Room  5307,  Washington,  DC 
20536  (202-514-3291).  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact;  Mr.  Robert  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
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Division,  Suite  850,  Washington  Center, 
1001  G  Sti«et.  NW.,  Washii^on,  DC 
20530. 

Dated:  July  14, 1997. 
Robert  B.  Brig^, 

Deparment  Clearance  Officer,  United  States 
Department  of  Justice. 
[FR  Doc.  97-18815  Filed  7-16-97;  8:45  am) 

MUMQ  COOE  441»-1«-M 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy; 
Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92—463  as  amended),  notice  is  hereby 
given  of  a  meeting  of  the  Steering 
Subcommittee  of  the  Labor  Advisory 
Committee  for  Trade  Negotiations  and 
Trade  Policy. 

Date,  time  and  place:  July  23, 1997, 10:00 
am.,  U.S.  Department  of  Labor,  Room  S- 
1011,  200  Constihition  Ave.,  NW. 
Washington.  D.C.  20210. 

Purpose:  The  meeting  will  include  a 
review  and  discussion  of  current  issues 
which  influence  U.S.  trade  policy.  Potential 
U.S.  negotiating  obiectives  and  bargaining 
positions  in  current  and  anticipated  trade 
negotiations  will  be  discussed.  Pursuant  to 
section  9(B)  of  the  Government  in  the 
Sunshine  Act,  5  U.S.Q  552b(c)(9)(B)  it  has 
been  determined  that  the  meeting  will  be 
concerned  with  matters  the  disclosure  of 
which  would  seriously  compromise  the 
Government's  negotiating  objectives  or 
bargaining  positions.  Accordingly,  the 
meeting  will  be  closed  to  the  public. 

For  further  information,  contact:  ]oTge 
Perez-Lojjez,  Director,  Office  of  International 
Economic  A&irs,  Phone:  (202)  219-7597. 

Signed  at  Washington,  D.C.  this  11th  day 
of  July  1997. 

Andraw  J.  Samet, 

Acting  Deputy  Under  Secretary,  International 

Affairs. 

IFR  Doc.  97-18839  Filed  7-16-97;  8:45  am) 

BH.UNQ  CODE  4S10-28-M 


DEPAFrTMENT  OF  LABOR 

Office  of  ttte  Secretary 

Bureau  of  International  Labor  Affairs; 
U.S.  National  Administrative  Office; 
North  American  Agreement  on  Laiaor 
Cooperation;  Notice  of  Determination 
Regarding  Review  of  Submission 
«9701 

AGENCY:  Office  of  the  Secretary.  Labor. 
ACTION:  Notice. 

SUMMARY:  The  U.S.  National 
Administrative  Office  (NAO)  gives 
notice  that  on  July  14. 1997.  Submission 
#9701  was  accepted  for  review.  The 


submission  was  filed  with  the  NAO  on 
May  16, 1997,  by  Human  Rights  Watch 
(HRW),  the  International  Labw  Rights 
Fimd  (ILRF),  and  the  National 
Association  of  Democratic  Lawyers 
(ANAD)  of  Mexico  and  raises  issues  of 
discrimination  against  women  workers 
and  women  job  applicants  in  Mexico. 

Article  16(3)  of^me  North  American 
Agreement  on  Labor  Cooperation 
(NAALC)  provides  for  the  review  of 
labor  law  matters  in  Canada  and  Mexico 
by  the  NAO.  The  objectives  of  the 
review  of  the  submission  will  be  to 
gather  information  to  assist  the  NAO  to 
better  imderstand  and  publicly  report 
on  the  Government  of  Mexico's 
compliance  with  the  obligations  set 
fcHlh  in  Articles  3  and  4  of  the  NAALC. 
EFFECTIVE  DATE:  July  14. 1997. 
FOn  FURTHER  INFOmiATION  CONTACT: 
Irasema  T.  Garza,  Secretary,  U.S. 
National  Administrative  Office. 
Department  of  Labm,  200  Constitution 
Avenue.  N.W..  Room  C-4327. 
Washington.  D.C.  20210.  Telephone; 
(202)  501-6653  (this  is  not  a  toll-free 
niunber). 

SUPPLEMENTARY  INFORMATION:  On  May 
16. 1997.  HRW,  the  ILRF.  and  ANAD 
filed  a  submission  with  the  NAO 
concerning  allegations  involving 
discrimination  against  women  workers 
and  women  job  applicants  in  Mexico's 
export  processing  imaquiladora)  sector. 
The  submission  contains  information 
that  women  are  required  to  imdergo  pre 
and  post  employment  pregnancy 
screening  as  a  condition  of  employment 
and  that  pregnant  women  are  denied 
employment  or  pressured  into  resigning 
from  their  jobs. 

The  procedural  gtiideUnes  for  the 
NAO,  published  in  the  Federal  Register 
on  April  7,  1994,  59  FR  16660,  specify 
that,  in  general,  the  Secretary  of  the 
NAO  shall  accept  a  submission  for 
review  if  it  raises  issues  relevant  to 
labor  law  matters  in  Canada  or  Mexico 
and  if  a  review  would  further  the 
objectives  of  the  NAALC.  The 
guidelines  permit  the  NAO  to  decline  to 
review  a  submission  if,  inter  alia,  the 
submission  is  not  sufficiently  specific  to 
determine  the  nature  of  the  request  and 
permit  an  appropriate  review. 

Submission  #9701  relates  to  labor  law 
matters.  A  review  would  appear  to 
further  the  objectives  of  the  NAALC,  as 
set  out  in  Article  1 ,  which  includes 
improving  working  conditions  and 
living  standards  in  each  Party's 
territory;  promoting,  to  the  maximum 
extent  possible,  the  labor  principles  set 
out  in  Annex  1  of  the  NAALC,  among 
them  the  elimination  of  employment 
discrimination  on  the  basis  of  race, 
religion,  age,  sex  or  other  groimds;  and 
promoting  compliance  with,  and 


effective  enforcement  by  each  Party,  of 
its  labor  law. 

Accordingly,  the  submission  has  been 
accepted  for  review.  The  NAO's 
decision  is  not  intended  to  indicate  any 
determination  as  to  the  validity  or 
acouacy  of  the  Allegations  contained  in 
the  submission. 

The  objectives  of  the  review  will  be  to 
gather  information  to  assist  the  NAO  to 
better  imderstand  and  publicly  report 
on  the  Government  of  Mexico's 
compliance  with  the  obligations  agreed 
to  under  Articles  3  and  4  of  the  NAALC. 
The  review  will  focus  on  compliance 
with,  and  effective  enforcement  of,  labor 
laws  that  provide  protection  against 
employment  discrimination.  The  review 
will  also  focus  on  the  access  to  the 
appropriate  tribunals  or  other 
government  bodies  by  workers  who 
believe  they  have  been  discriminated 
against.  The  review  will  be  completed, 
and  a  public  report  issued,  within  120 
days,  or  180  days  if  circumstances 
require  an  extension  of  time,  as  set  out 
in  the  procedural  guidelines  of  the 
NAO. 

Signed  at  Washington.  D.C.  on  July  14, 
1997. 


Irawma  T.  Gam, 

Secretary,  U.S.  National  Administrative 
Office. 

[FR  Doc  97-18837  Filed  7-16-97;  8:45  am] 

MLUNOOODE  4eie-»-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration,  Office  of  Records 
Services. 

ACTION:  Notice  of  availability  of 
proposed  records  schedules:  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Records  schedules  identify 
records  of  sufficient  value  to  warrant 
preservation  in  the  National  Archives  of 
the  United  States.  Schedules  also 
authorize  agencies  after  a  specified 
period  to  dispose  of  records  lacking 
administrative,  legal,  research,  or  other 
value.  Notice  is  published  for  records 
schedules  that  propose  the  destruction 
of  records  not  previously  authorized  for 
disposal,  or  reduce  the  retention  period 
for  records  already  authorized  for 
disposal.  NARA  invites  public 
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comments  on  such  schedules,  as 
required  by  44  U.S.C.  3303a(a). 

DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
September  2,  1997.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  The 
requester  will  be  given  30  days  to 
submit  comments. 

ADDRESSES:  Address  requests  for  single 
copies  of  schedules  identified  in  this 
notice  to  the  Civilian  Appraisal  Staff 
(NWRC).  National  Archives  and  Records 
Administration,  8601  Adelphi  Road 
College  Park,  MD  20740-6001. 
Requesters  must  cite  the  control  number 
assigned  to  each  schedule  when 
requesting  a  copy.  The  control  number 
appears  in  the  parentheses  immediately 
after  the  name  of  the  requesting  agency. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  L.  Miller.  Director,  Records 
Management  Programs,  National 
Archives  and  Records  .administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001,  telephone  (301) 713-7110. 
SUPPLEMENTARY  INFORMATION:  Each  year 
U.S.  Government  agencies  create 
billions  of  records  on  paper,  Sim, 
magnetic  tape,  and  other  media.  In  order 
to  control  this  accumulation,  agency 
records  managers  prepare  records 
schedules  specifying  when  the  agency 
no  longer  needs  the  records  and  what 
happens  to  the  records  after  this  period. 
Some  schedules  are  comprehensive  and 
cover  all  the  records  of  an  agency  or  one 
of  its  major  subdivisions.  These 
comprehensive  schedules  provide  for 
the  eventual  transfer  to  the  National 
Archives  of  historically  valuable  records 
and  authorize  the  disposal  of  all  other 
records.  Most  schedules,  however,  cover 
records  of  only  one  office  or  program  or 
a  few  series  of  records,  and  many  are 
updates  of  previously  approved 
schedules.  Such  schedules  also  may 
include  records  that  are  designated  for 
permanent  retention. 

Destruction  of  records  requires  the 
approval  of  the  Archivist  of  the  United 
States.  This  approval  is  granted  after  a 
thorough  study  of  the  records  that  takes 
into  account  their  administrative  use  by 
the  agency  of  origin,  the  rights  of  the 
Government  and  of  private  persons 
directly  affected  by  the  Government's 
activities,  and  historical  or  other  value. 

This  public  notice  identifies  the 
Federal  agencies  and  their  subdivisions 
requesting  disposition  authority, 
includes  the  control  number  assigned  to 
each  schedule,  and  briefly  describes  the 
records  proposed  for  disposal.  The 
records  schedule  contains  additional 
information  about  the  records  and  their 
disposition.  Further  information  about 


the  disposition  process  will  be  fur 
nished  to  each  requester. 

Schedules  Pending 

1.  Department  of  Agriculture,  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (Nl-463-97-1).  Grain 
elevator  monitoring  records  produced 
by  automated  weighing  systems  and 
closed  circuit  television  systems. 

2.  Department  of  Health  and  Himian 
Services,  Working  Group  on  Welfare 
Reform,  Family  Support  and 
Independence  {Nl-220-97-10). 
Administrative  records,  reference  files, 
and  some  public  correspondence 
(substantive  program  records  are 
designated  for  permanent  retention). 

3.  Department  of  Housing  and  Urban 
Development  (Nl-207-97-3). 
Applications  and  supporting  docimients 
for  J-1  waiver  recommendation  files. 

4.  Department  of  Justice,  Immigration 
and  Naturalization  Service  (Nl-85-97- 
3).  Field  office  records  of  the  Employer 
Sanction  Program. 

5.  Department  of  the  Treasury,  United 
States  Secret  Service  (Nl-87-96-2). 
Records  relating  to  commission  books 
issued  to  Secret  Service  agents  on  their 
retirement. 

6.  Panama  Canal  Commission  (Nl- 
185-97-13).  Health,  Safety,  and 
Sanitation  records. 

7.  Panama  Canal  Commission  (Nl- 
185-97-16).  Stores,  Plant,  and  Cost 
Accounting  records. 

Dated:  July  8,  1997. 
Geraldine  Phillips, 
Acting  Assistant  Archivist  for  Record 
Services — Washington,  DC. 
(FR  Doc.  97-18808  Filed  7-16-97;  8:45  am] 

WUJNQ  CODE  751S-«1-f 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Renewal  of  Advisory  Committee  on 
Preservation 

This  notice  is  published  in 
accordance  with  the  provisions  of 
Section  9(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  5 
U.S.C,  App.)  and  advises  of  the  renewal 
of  the  National  Archives  and  Records 
Administration's  (NARA)  Advisory 
Committee  on  Preservation  for  a  two- 
year  period.  In  accordance  with  the 
Office  of  Management  and  Budget 
(0MB)  Circular  A-135,  0MB  has 
approved  the  inclusion  of  the  Advisory 
Committee  on  Preservation  in  NARA's 
ceiling  of  discretionary  advisory 
committees.  The  Committee 
Management  Secretariat,  General 
Services  Administration,  has  also 
conciured  with  the  renewal  of  the 


Advisory  Committee  on  Preservation  in 
correspondence  dated  May  16,  1997. 

The  Archivist  of  the  United  States  has 
determined  that  the  renewal  of  the 
Advisory  Committee  on  Preservation  is 
in  the  public  interest  due  to  the 
expertise  and  valuable  advice  the 
committee  members  provide  on 
technical  preservation  issues  affecting 
Federal  records  of  all  types  of  media. 
NARA  uses  the  Committee's 
recommendations  in  NARA's 
implementation  of  strategies  for 
preserving  the  permanently  valuable 
records  of  the  Federal  Government. 

Dated:  July  10.  1997. 
John  W.  Carlin, 
Archivist  of  the  United  States. 
[FR  Doc.  97-18807  Filed  7-16-97;  8:45  am) 

BILUNG  CODE  751S-01-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Library 
Services,  Office  of  Library  Services 
Submission  for  0MB  Review; 
Comment  Request 

July  9,  1997. 

AGENCY:  Institute  of  Museum  and 
Library  Services. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  has  submitted  the 
following  public  information  collection 
request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  Chapter  35). 
Copies  of  these  individual  ICRs,  with 
applicable  support  documentation,  may 
be  obtained  by  calling  the  Institute  of 
Museum  and  Library  Services  Public 
Information  Officer,  Tania  Said  (202) 
606—4646.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TTY/TTD)  may  call  (202)  606-8636 
between  8:30  a.m.  and  6:00  p.m.  Eastern 
time,  Monday  through  Friday. 

Conunents  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  Listitute  of 
Museum  and  Library  Services,  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
within  (30  days  from  the  date  of  this 
publication  in  the  Federal  Register). 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Library  Services  and 
Technology  Act  Five- Year  Plan. 

OMB  Number:  3137-0034. 

Agency  Number:  3137. 

Frequency:  Once  every  one  to  five 
years. 

Affected  Public:  State  Libniry 
Administrative  Agency. 

Numberof  Respondents:  55. 

Estimated  Time  Per  Respondent:  90 
hours. 

Total  Burden  House:  4,950. 

Total  Annualized  Capital/Startup 
Costs:  0 

Total  Annual  Costs:  0 

Description:  This  State  plan  is  needed 
to  assist  in  determining  each  State's 
compliance  with  the  enabling  statute, 
the  Museum  and  Library  Services  Act  of 
1996,  Pub.  L.  104-208. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tania  Said,  Public  Information  Officer, 
Institute  of  Museiun  and  Library 
Services,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506,  telephone 
(202) 606-4646. 
Tania  Said, 

Public  Information  Officer. 
[FR  Doc.  97-18834  Filed  7-16-97;  8:45  am) 
BILUNG  CODE  703e-«1-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-275  and  50-323 

Pacific  Gas  and  Electric  Company; 
Diablo  Canyon  Nuclear  Power  Plant, 
Unit  Nos.  1  and  2  Notice  of  Withdrawal 
of  Application  for  Amendnf)ent  to 
Facility  Operating  License 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Pacific  Gas  and 
Electric  Company  (the  licensee)  to 
withdraw  its  February  15,  1996, 
application  for  proposed  amendment  to 
Facility  Operating  License  Nos.  DPR-80 
and  DPR-82  for  Uie  Diablo  Canyon 


Nuclear  Power  Plant,  Unit  Nos.  1  and  2, 
located  in  San  Luis  Obispo  County, 
California. 

The  proposed  amendment  would 
have  revised  Technical  Specification 
(TS)  3.5.2,  "ECCS  Subsystems— Tavg 
Greater  Than  or  Equal  to  350''F,"  to 
change  the  allowed  outage  time  (AOT) 
for  any  one  safety  injection  (SI)  pump 
from  72  hours  to  7  days.  The  specific  TS 
change  proposed  added  a  new  footnote 
that  increases  the  AOT  for  one  SI  pump 
from  72  hours  to  7  days  for  performance 
of  non-routine,  emergent  maintenance 
and  required  review  by  the  Plant  Staff 
Review  Committee  (PSRC),  and  Plant 
Manager  approval  prior  to  exceeding  72 
hours. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  June  5.  1996  (61 
FR  28619).  However,  by  letter  dated  July 
2,  1997,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  15,  1996, 
and  the  licensee's  letter  dated  July  2, 
1997,  which  withdrew  the  application 
for  license  amendment.  The  above 
documents  are  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  the  Gelman  Building, 
2120  L  Street,  NW.,  Washington,  DC, 
and  the  local  public  document  room 
located  at  California  Polytechnic  State 
University,  Robert  E.  Kennedy  Library, 
Government  Docvunents  and  Maps 
Department,  San  Luis  Obispo,  California 
93407. 

Dated  at  Rockville.  Maryland  this  10th  day 
of  July  1997, 

For  The  Nuclear  Regulatory  Commission. 
Steven  D.  Bloom, 

Project  Manager,  Project  Directorate  IV-2, 
Division  of  Reactor  Projects  IH/IV,  Office  of 
Nuclear  Reactor  Regulation. 

(FR  Doc.  97-18829  Filed  7-16-97;  8:45  am) 
BILUNG  CODE  75«>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

pocket  No.  50-34«] 

In  the  Matter  of  Toledo  Edison 
Company,  Centerlor  Service  Company 
The  Cleveland  Electric  Illuminating 
Company  (Davis-Basse  Nuclear  Power 
Station,  Unit  1);  Exemption 

I 

The  Toledo  Edison  Company, 
Centerior  Service  Company,  and  The 
Cleveland  Electric  Illiuninating 
Company  (the  licensees)  are  the  holders 
of  Facility  Operating  License  No.  NPF- 


3,  which  authorizes  operation  of  the 
Davis-Besse  Nuclear  Power  Station 
(DBNPS),  Unit  1  (die  facility).  The 
license  provides,  among  other  things, 
that  the  facility  is  subject  to  all  the 
rules,  regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  now  or  hereafter  in  effect. 

The  facility  is  a  pressurized-water 
reactor  located  at  the  licensees'  site  in 
Ottawa  County,  Ohio. 

n 

In  10  CFR  73.55,  "Requirements  for 
Physical  Protection  of  Licensed 
Activities  in  Nuclear  Power  Reactors 
Against  Radiological  Sabotage,  " 
paragraph  (a)  states,  in  part,  that  "The 
licensee  shall  establish  and  maintain  an 
onsite  physical  protection  system  and 
security  organization  which  will  have  as 
its  objective  to  provide  high  assurance 
that  activities  involving  special  nuclear 
material  are  not  inimical  to  the  common 
defense  and  security  and  do  not 
constitute  an  urueasonable  risk  to  the 
public  health  and  safety." 

In  10  CFR  73.55(d),  "Access 
Requirements."  paragraph  (1),  it  is 
specified  that  "The  licensee  shall 
control  all  points  of  personnel  and 
vehicle  access  into  a  protected  area." 
Also,  10  CFR  73.55(d)(5)  requires  diat 
"A  nimibered  picture  badge 
identification  system  shall  be  used  for 
all  individuals  who  are  authorized 
access  to  protected  areas  without 
escort."  It  further  states  that  individuals 
not  employed  by  the  licensees  (for 
example,  contractors)  may  be  authorized 
access  to  protected  areas  without  escort 
provided  that  the  individual  "receives  a 
picture  badge  upon  entrance  into  the 
protected  area  which  must  be  returned 
upon  exit  from  the  protected  area 

By  letter  dated  January  20,  1997,  the 
licensees  requested  an  exemption  from 
certain  requirements  of  10  CFR  73.55. 
The  licensees  propose  to  implement  an 
alternative  unescorted  access  system 
that  would  eliminate  the  need  to  issue 
and  retrieve  picture  badges  at  the 
entrance  location  to  the  protected  area 
and  would  allow  all  individuals 
authorized  for  unescorted  access, 
including  contractors,  to  keep  their 
picture  badges  in  their  possession  when 
departing  DBNPS. 

m 

Pursuant  to  10  CFR  73.5,  "Specific 
Exemptions,  "  the  Commission  may, 
upon  application  of  any  interested 
person  or  upon  its  own  initiative,  grant 
such  exemptions  from  the  requirements 
of  the  regulations  in  this  part  as  it 
determines  are  authorized  by  law  and 
will  not  endanger  life  or  property  or  the 
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common  defense  and  security,  and  are 
otherwise  in  the  public  interest. 

Currently,  unescorted  access  into  the 
protected  area  of  DBNPS  for  both 
employee  and  contractor  personnel  is 
controlled  through  the  use  of  picture 
badges.  Positive  identification  of 
personnel  who  are  authorized  and 
request  access  into  the  protected  area  is 
established  by  security  personnel 
making  a  visual  comparison  of  the 
individual  requesting  access  and  that 
individual's  picture  badge.  In 
accordance  with  10  CFR  73.55(d)(5), 
contractor  personnel  are  not  allowed  to 
take  their  picture  badges  offsite.  In 
accordance  with  the  plant's  physical 
security  plan,  the  licensees'  employees 
are  also  not  allowed  to  take  their  pictiu^ 
badges  offsite. 

The  proposed  system  will  require  that 
all  individuals  with  authorized 
unescorted  access  have  the  physical 
characteristics  of  their  hand  (hand 
geometry)  registered  with  their  picture 
badge  number  in  a  computerized  access 
control  system.  Therefore,  all  authorized 
individuals  must  not  only  have  their 
picture  badge  to  gain  access  to  the 
protected  area,  they  must  also  have  their 
hand  geometry  confirmed.  All 
individuals,  including  contractors,  who 
have  authorized  unescorted  access  into 
the  protected  area  will  be  allowed  to 
keep  their  pictiu^  badges  in  their 
possession  when  departing  DBNPS. 

All  other  access  processes,  including 
search  function  capability  and  access 
revocation,  will  remain  the  same.  A 
security  officer  responsible  for  access 
control  will  continue  to  be  positioned 
within  a  bullet-resistant  structure.  It 
should  also  be  noted  that  the  proposed 
system  is  only  for  individuals  with 
authorized  unescorted  access  and  will 
not  be  used  for  those  individuals 
requiring  escorts. 

Sandia  National  Laboratories 
conducted  testing  which  demonstrated 
that  the  hand  geometry  equipment 
possesses  strong  performance 
characteristics.  Details  of  the  testing 
performed  are  in  the  Sandia  report.  "A 
Performance  Evaluation  of  Biometric 
Identification  Devices."  SAND91— 0276 
UC— 906,  Unlimited  Release,  June  1991. 
On  the  basis  of  the  Sandia  report  and 
the  licensees'  experience  using  the 
current  photo  picttire  identification 
system,  the  false  acceptance  rate  for  the 
proposed  hand  geometry  system  would 
be  at  least  equivalent  to  that  of  the 
current  system.  To  ensure  that  the 
proposed  system  will  continue  to  meet 
the  general  performance  requirements  of 
10  CFR  73.55,  the  licensees  will 
implement  a  process  for  testing  the 
system.  The  site  security  plans  will  also 
be  revised  to  allow  implementation  of 


the  hand  geometry  system  and  to  allow 
employees  and  contractors  with 
unescorted  access  to  keep  their  pict\ire 
badges  in  their  possession  when  leaving 
DBNPS. 

IV 

For  the  foregoing  reasons,  the  NRG 
staff  has  determined  that  the  proposed 
alternative  measures  for  protection 
against  radiological  sabotage  meet  the 
high  assurance  objective  and  the  general 
performance  requirements  of  10  CFR 
73.55.  In  addition,  the  staff  has 
determined  that  the  overall  level  of  the 
proposed  system's  performance  will 
provide  protection  against  radiological 
sabotage  equivalent  to  that  which  is 
provided  by  the  current  system  in 
accordance  with  10  CFR  73.55. 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
73.5.  this  exemption  is  authorized  by 
law.  will  not  endanger  life  or  property 
or  common  defense  and  security,  and  is 
otherwise  in  the  public  interest. 
Therefore,  the  Commission  hereby 
grants  the  following  exemption: 

The  requirement  of  10  CFR  73.55(d)(5)  that 
individuals  who  have  been  granted 
unescorted  access  and  are  not  employed  by 
the  licensees  are  to  return  their  picture 
badges  upon  exit  from  the  protected  area  is 
no  longer  necessary.  Thus,  these  individuals 
may  keep  their  picture  badges  in  their 
possession  upon  leaving  Davis-Besse  Nuclear 
Power  Station.  This  exemption  is  granted  on 
the  condition  that  the  licensee  implements  a 
system  testing  process  and  revises  the  site 
security  plan  as  discussed  in  Section  III 
above. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  adverse 
environmental  impact  (62  FR  30627). 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  July  1997. 

For  The  Nuclear  Regulatory  Commission. 
Samuel  J.  CoUins, 
Director,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  97-18830  FUed  7-16-97;  8:45  aoi] 

BILUNG  CODE  75«M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-397] 

Washington  Public  Power  Supply 
System;  Notice  of  Partial  Withdrawal  of 
Application  for  Amendment  to  Facility 
Operating  License 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Washington 
Public  Power  Supply  System  (the 


licensee)  to  partially  withdraw  its  May 
20, 1997.  application,  as  supplemented 
by  letters  dated  June  6. 1997,  and  July 
3,  1997,  for  proposed  amendment  to 
Facility  Operating  License  NPF-21  for 
the  Washington  Nuclear  Projdbt  No.  2. 
located  in  Benton  County,  Washington. 

The  proposed  change  modifies  the 
Technical  Specifications  (TS)  for  the 
minimum  critical  power  ratio  (MCPR) 
safety  limit  in  TS  2.1.1.2  for  ATRIUM 
9X9  fuel.  In  addition,  a  new  reference 
would  have  been  added  to  TS  Section 
5.6.5,  "Core  Operating  Limits  Report." 
The  licensee's  June  6,  1997,  letter,  in 
addition  to  specifying  that  the  proposed 
license  amendment  change  would  only 
be  in  effect  for  Cycle  13,  withdrew  the 
addition  of  this  new  reference. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  29,  1997 
(62  FR  29160).  However,  by  letter  dated 
June  6. 1997,  the  licensee  partially 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  May  20,  1997,  as 
supplemented  by  letters  dated  June  6, 
1997,  which  partially  withdrew  the 
application  for  license  amendment,  and 
July  3,  1997.  The  above  documents  are 
available  for  public  inspection  at  the 
Commission's  Document  Room,  the 
Gelman  Building,  2120  L  Street,  NW., 
Washington,  DC,  and  at  the  local  public 
document  room  located  at  the  Richland 
Public  Library,  955  Northgate  Street, 
Richland,  Washington  99352. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  July  1997. 

For  The  Nuclear  Regulatory  Commission. 
Timothy  G.  Colbum, 

Senior  Project  Manager,  Project  Directorate 
TV-2,  Division  of  Reactor  Projects — m/IV, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  97-18828  Filed  7-16-97;  8:45  am] 

BILUNG  CODE  7590-01 -f> 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal  Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal 
Hydraulic  Phenomena  will  hold  a 
meeting  on  July  29-30.  1997,  Room 
T-2B3. 11545  Rockville  Pike,  Rockville. 
Maryland. 

Most  of  the  meeting  will  be  closed  to 
public  attendance  to  discuss 
Westinghouse  Electric  Corporation 
proprietary  information  pursuant  to 
5  U.S.C.  552b(c)(4). 
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The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Tuesday.  July  29. 1997—6:30  a.m.  until 
the  conclusion  of  business 

Wednesday.  July  30, 1997—8:30  a.m. 
imtil  the  conclusion  of  business 

The  Subcommittee  will  continue  its 
review  of  the  results  of  the 
Westinghouse  Test  and  Analysis 
Program  being  conducted  in  support  of 
the  AP600  design  certification. 
Specifically,  the  Subcommittee  will 
review  the  Final  Validation  Report  for 
use  of  the  NOTRUMP  small-break  LOCA 
code  for  AP600  accident  analyses.  The 
purpose  of  this  meeting  is  to  gather 
information,  analyze  relevant  issues  and 
facts,  and  to  formulate  proposed 
positions  and  actions,  as  appropriate, 
for  deUberation  by  the  full  Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  during  those  portions 
of  the  meeting  that  are  open  to  the 
pubUc.  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  engineer 
named  below  five  days  prior  to  the 
meeting,  if  possible,  so  that  appropriate 
arrangements  can  be  made. 

During  the  initial  portion  of  the 
meeting,  the  Subcommittee,  along  with 
any  of  its  consultants  who  may  be 
present,  may  exchange  preliminary 
views  regarding  matters  to  be 
considered  during  the  balance  of  the 
meeting. 

The  Subcommittee  vdll  then  hear 
presentations  by  an  hold  discussions 
with  representatives  of  the 
Westinghouse  Electric  Corporation,  the 
NRC  staff,  their  consultants,  and  other 
interested  persons  regarding  this  review. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  cancelled  or  rescheduled,  the 
scheduling  of  sessions  which  are  open 
to  the  public,  the  Chairman's  ruling  on 
requests  for  the  opportunity  to  present 
oral  statements  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  engineer.  Mr. 
Paul  A.  Boehnert  (telephone  301/415- 
8065)  between  7:30  a.m.  and  4:15  p.m. 
(EDT).  Persons  planning  to  attend  this 
meeting  are  urged  to  contact  the  above 
named  individual  one  or  two  working 
days  prior  to  the  meeting  to  be  advised 
of  any  potential  changes  to  the  agenda, 
etc.,  that  may  have  occurred. 


Dated:  July  11, 1997. 
Sam  Duraiswamy, 

Chief,  Nuclear  Reactors  Branch. 

(FR  Doc.  97-18760  Filed  7-16-97;  8:45  am] 

BlUJNQCOOf  78M-01-P-H 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Acting  Meeting 

TIMES  AND  DATES:  4:00  p.m.,  Sunday. 
August  3, 1997;  10:00  a.m..  Monday. 
August  4, 1997;  8:30  a.m..  Tuesday, 
August  5,  1997. 

PLACE:  MinneapoUs,  Minnesota,  at  the 
Miimeapolis  Hilton  Hotel,  1001 
Marquette  Avenue  South,  in  Ballroom 
C. 

STATUS:  August  3  (Closed);  August  4 
(Closed);  August  5  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Sunday,  August  3 — iiX)  p.m.  (Closed) 

1.  The  Five- Year  Strategic  Plan. 

2.  Status  Report  on  Legislative 
Reform. 

Monday,  August  4 — 10:00  a.m.  Closed 

1.  Officer  Compensation. 

2.  Status  Report  on  the  Tray 
Management  System. 

3.  Development  Real  Estate. 

4.  Inspector  General  and  Inspection 
Service  Budgets. 

Tuesday,  August  5 — 8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting. 
July  30-July  1.1997. 

2.  Remarks  of  the  Postmaster  General/ 
Chief  Executive  Officer. 

3.  Amendments  to  BOG  Bylaws. 

4.  Capital  Investments. 

a.  46  Small  Parcel  and  Bundle  Sorters. 

b.  International/Military  Service 
Centere. 

5.  Quarterly  Report  on  Service 
Performance. 

6.  Quarterly  Report  on  Financial 
Results. 

7.  Report  on  the  Midwest  Area.  (Mr. 
McComb). 

8.  Tentative  Agenda  for  the  September 
8-9,  meeting  in  Washington.  DC. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Koerber.  Secretary  of  the 
Board.  U.S.  Postal  Service.  475  L'Enfant 
Plaza,  SW.,  Washington,  DC  20260- 
1000.  Telephone  (202)  268-4800. 
Thomas  J.  Koeriter. 
Secretory. 

[FR  Doc.  97-18939  Filed  7-14-97;  4:48  pm] 
BiUMQ  CODE  7710-12-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission.  Office  of  Fihngs 
and  Information  Services,  Washington, 
DC  20549. 

Extension: 
Rule  206(4)-2— SEC  File  No.  270-217. 

OMB  Control  No.  3235-0241 
Rule  02  and  Forms  4-R,  5-R,  6-R.  and 

7-*— SEC  File  No.  270-214.  OMB 

Control  No.  3235-0240 
Rule  203-2,  and  Form  ADV-W— SEC 

File  No.  270-40,  OMB  Control  No. 

3235-0313. 

Notice  is  hereby  given  that,  pursuant 
to  the  Pap)erwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
an  Exchange  Commission 
("CcHnmission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Rule  206(4)-2  governs  the  custody  or 
possession  of  funds  or  securities  by 
Commission-registered  investment 
advisers.  Rule  206(4)-2  makes  it  a 
fraudulent,  deceptive  or  manipulative 
act.  practice  or  course  of  business  for 
any  investment  adviser  who  has  custody 
or  possession  of  fimds  or  securities  of  its 
chents  to  do  any  act  or  take  any  action 
with  respect  to  any  such  funds  or 
securities  unless  (1)  The  securities  are 
properly  segregated  and  safely  kept;  (2) 
the  funds  are  held  in  one  or  more 
specially  designated  chent  accounts 
with  the  adviser  named  as  trustee;  (3) 
the  advisor  promptly  notifies  the  client 
as  to  the  place  and  manner  of 
safekeeping;  (4)  the  adviser  sends  a 
detailed  written  statement  to  each  client 
at  least  once  every  three  months;  and  (5) 
at  least  once  each  year,  on  an 
unannotmced  basis,  an  independent 
public  accoimtant  verifies  by  actual 
examination  the  clients'  fimds  and 
securities  and  files  a  certificate  with  the 
Commission  describing  the 
examination.  The  rule  does  not  apply  to 
an  investment  adviser  that  is  also 
registered  as  a  broker-dealer  imder  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act"),  provided  the  adviser 
is  in  comphance  with  Rule  15c3-l 
under  the  Exchange  Act,  or,  if  a  member 
c*  p    exchange,  in  compliance  with 
e  c     ige  requirements  with  respect  to 
financial  responsibihty  and  the 
segn  ^ation  of  fimds  or  securities  carried 
for  the  accoimt  of  the  customer. 
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The  information  required  by  Rule 
206(4)-2  is  used  by  the  Commission  in 
connection  with  its  investment  adviser 
inspection  program  to  ensure  that 
advisers  are  in  compliance  with  Rule 
206(4)-2.  The  information  required  by 
paragraphs  (3)  and  (4)  of  the  rule  is  also 
used  by  clients.  Without  the  information 
collected  under  the  rule,  the 
Commission  would  be  less  efficient  and 
effective  in  its  inspection  program  and 
clients  would  not  have  information 
valuable  for  monitoring  the  adviser's 
handling  of  their  accounts. 

The  Commission  recently  adopted 
amendments  to  the  rule  to  restrict  the 
application  of  the  rule  to  those  advisers 
registered  with  the  Commission.  The 
likely  respondents  to  this  information 
collection  are  those  investment  advisers 
that  are  registered  with  the  Commission 
after  July  8,  1997.  are  not  also  registered 
as  broker-dealers,  and  have  custody  of 
clients'  funds  or  securities.  The 
Commission  estimates  that  111  advisers 
would  be  subject  to  Rule  206(4)-2.  The 
numljer  of  responses  under  Rule  206(4)- 
2  will  vary  considerably  depending  on 
the  number  of  clients  for  which  an 
adviser  has  custody  or  possession  of 
funds  or  securities.  It  is  estimated  that 
an  adviser  subject  to  this  rule  would  be 
required  to  provide  an  average  of  250 
responses  annually  at  an  average  of  .5 
hours  per  response.  The  total  annual 
burden  for  each  respondent  is  estimated 
to  be  125  hours.  The  total  annual 
aggregate  burden  for  all  respondents  is 
estimated  to  be  13,875  hours. 

Rule  0-2  requires  certain  non- 
resident persons  to  furnish  to  the 
Coomiission  a  written  irrevocable 
consent  and  power  of  attorney  that 
designates  the  Commission  as  an  agent 
for  service  of  process,  and  that 
stipulates  and  agrees  that  any  civil  suit 
or  action  against  such  person  may  be 
commenced  by  service  of  process  on  the 
Commission.  Regulation  279.4,  279.5, 
279.6,  and  279.7  [17  CFR  279.4,  279.5, 
279.6,  and  279.7]  designate  Forms  4-R, 
5-R,  6-R,  and  7-R  as  the  irrevocable 
appointments  of  agent  for  service  of 
process,  pleadings  and  other  papers  to 
be  filed  by  an  individual  non-resident 
adviser  or  an  unincorporated 
nonresident  investment  adviser,  a 
partnership  nonresident  investment 
adviser,  or  a  nonresident  general  partner 
of  an  investment  adviser  or  a 
nonresident  "managing  agent"  of  an 
unincorporated  investment  adviser, 
respectively,  which  is  registered  or 
applying  for  registration  with  the 
Commission  as  an  investment  adviser. 

It  is  necessary  to  obtain  the 
appropriate  consent  to  ensure  that  the 
Commission  and  other  persons  can 
institute  injunctive  actions  against 


nonresident  investment  advisers  and 
non-resident  partners  or  managers  of 
investment  advisers  in  cases  involving 
violation  of  the  Investment  Advisers  Act 
of  1940  ("Advisers  Act")  that  may  result 
in  civil  liabilities. 

The  Commission  estimates  that  there 
may  be  an  increase  in  the  number  of 
non-resident  registered  investment 
advisers,  which  may  be  offset  by  those 
non-resident  general  partners  or  non- 
resident managing  agents  of  investment 
advisers  that  would  not  register  or  be 
registered  with  the  Commission  after 
July  8,  1997  who  would  not  be  subject 
to  the  Rule  0-2  or  the  forms.'  Therefore, 
non-resident  general  partners  or  non- 
resident managing  agents  of  investment 
advisers  that  would  be  registered  with 
the  states  after  the  July  8,  1997  effective 
date  would  no  longer  he  subject  to  Rule 
0-2  or  be  required  to  file  the  forms. 

The  Commission  estimates  that  there 
would  be  approximately  300  registrants 
subject  to  Rule  0-2.  An  adviser  subject 
to  this  rule  would  be  required  to  file 
only  once,  and  the  Commission 
estimates  that  the  preparation  and  filing 
of  any  of  the  forms  designated  for  use 
pursuant  to  Rule  0-2  would  require 
approximately  one  hour  of  the 
registrant's  time.  The  total  annual 
burden  would  be  300  hours. 

Rule  203-2  governs  withdrawal  from 
registration  under  the  Advisers  Act  and 
Form  ADV-W  is  the  form  for 
withdrawing  registration  under  the 
Advisers  Act. 

To  enforce  the  registration  provisions 
of  the  Advisers  Act  and  to  fulfill  its 
responsibilities  under  Section  203(h), 
the  Commission  must  obtain  certain 
information  from  persons  seeking  to 
withdraw  from  registration.  The 
information  required  by  Form  ADV-W 
enables  the  Commission  to  satisfy  itself 
that  the  activities  of  person  seeking  to 
withdraw  &om  registration  do  not 
require  such  person  to  be  registered  and 
to  determine  whether  terms  and 
conditions  should  be  imposed  upon  a 
registrant's  withdrawal.  Such  terms  and 
conditions  might  include  the  making  of 
appropriate  arrangements  with  respect 
to  the  transfer  to  clients  of  client  funds 
and  securities  in  the  custody  and 
possession  of  the  adviser  or  the  return 
to  clients  of  prepaid  advisory  fees. 

After  July  8, 1997  (effective  date  of  the 
Coordination  Act),  the  Commission 


'  On  October  It.  1996.  President  Qinton  signed 
into  law  the  National  Securities  Markets 
Improvement  Act  of  1996  (•1996  Act").  Title  IH  of 
the  1996  Act,  the  Investment  Advisers  Supervision 
Coordination  Act  ("Coordination  Act"),  amended 
the  Investment  Advisers  Act  of  1940  to.  among 
other  things,  reallocate  the  responsibilities  for 
regulating  investment  advisers  between  the 
Commission  and  the  securities  regulatory 
authorities  of  the  states. 


estimates  that  only  28  percent  of 
investment  advisers  currently  registered 
with  the  Commission  will  remain 
eligible  for  Commission  registration.  It 
is  estimated  that  approximately  616 
advisers  will  be  withdrawing  their 
registration  from  the  Commission  by 
filing  Form  ADV-W.  The  total  annual 
burden  for  each  respondent  is  estimated 
to  be  one  hour.  The  annual  aggregate 
burden  for  all  respondents  is  estimated 
to  be  616  hours. 

The  estimated  average  burden  hours 
are  made  solely  for  the  purposes  of 
Paperwork  Reduction  Act  and  are  not 
derived  from  a  comprehensive  or  even 
representative  survey  or  study  of  the 
cost  of  Commission  rules  and  forms. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of«utomated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  July  10, 1997. 
Jonathan  G.  Katz, 
Secwtary. 

(FR  Doc.  97-18832  Filed  7-16-97;  8:45  am] 
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Self-R«gulatory  Organizations; 
National  Association  of  Securities 
Dealers,  inc.;  Notice  of  Order 
Amending  Effective  Date  of  Proposed 
Rule  Change  Relating  to  Entry  and 
Canceilation  of  SelectNet  Broadcast 
Orders 

July  8,  1997. 
I.  Introduction 

On  Jime  30.  1997.  the  Securities  and 
Exchange  Commission  ("Commission" 
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or  "SEC")  approved  a  rule  proposal  by 
the  Naticmal  Association  of  Securities 
Dealers,  Inc.  ("NASD"  w  "Association") 
filed  pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereimder.^ 
clarifying  the  obligations  of  NASD 
members  regarding  the  use  of  the 
SelectNet  Service.  The  proposed  rule 
change  was  published  for  comment  in 
Securities  Exchange  Act  Release  No. 
38149  (January  10. 1996).  62  FR  1942 
(January  14. 1997)  ("Notice  of  Proposed 
Rule  Change").  The  Commission 
subsequenUy  approved  a  portion  of  this 
proposed  rule  change  on  a  temporary 
basis.  3  No  comments  were  received  on 
the  Notice  of  Proposed  Rule  Change. 
The  Conunission  thereafter  approved 
the  proposed  nUe  change  in  its  entirety 
on  a  permanent  basis.* 

n.  Discussion 

The  Commission  approved  new 
conduct  rule,  rule  3380,  to  prohibit 
members  from  cancelling  or  attempting 
to  cancel  a  broadcast  or  preferenced 
order  entered  into  Nasdaq's  SelectNet 
Service  ("SelectNet")  until  a  minimum 
period  often  secoiuls  has  elapsed  ("10- 
second  rule").'  The  10-second  rule  with 
respect  to  SelectNet  preferenced  orders 
became  temporarily  effective  on  January 
21, 1997  and  was  permanently  approved 
on  June  30. 1997.^  For  SelectNet 
broadcast  orders,  however,  the  10- 
second  rule  was  permanently  approved 
with  an  effective  date  of  July  7, 1997.^ 

The  NASD  has  requested  that  the 
effective  date  for  the  10-second  rule  for 
SelectNet  broadcast  orders  be  revised  to 
permit  market  participants  adequate 
time  to  adapt  computer  systems  to  the 


M5U.S.C.  78«(b)(l). 

M7CFR240.1»b-». 

'  See  Securities  Exchange  Act  Release  No.  38185 
(January  21, 1997),  62  FR  3935  (January  27, 1997), 
approving  until  July  1, 1997,  a  new  conduct  rule  to 
prohibit  members  from  cancelling  or  attempting  to 
cancel  a  preferenced  order  entered  into  SelectNet 
until  a  minimum  period  of  ten  seconds  has  elapsed 
and  from  entering  conditional  orders  preferenced  to 
electronic  communications  networks. 

*  See  Securities  Exchange  Act  Release  No.  38794 
Oune  30,  1997). 

'  Conduct  rule  3380(a)  is  proposed  to  read: 
Cancellation  of  a  SelectNet  Order:  No  member  shall 
cancel  or  attempt  to  cancel  an  order,  whether 
preferenced  to  a  specific  market  maker  or  electronic 
communications  network,  or  broadcast  to  ail 
available  members,  until  a  niinimum  time  period  of 
ten  seconds  has  expired  after  the  order  to  be 
cancelled  was  entered.  Such  ten  second  time  period 
shall  be  measured  by  the  Nasdaq  prtx:essing  system 
processing  the  SelectNet  order. 

'  See  Securities  Exchange  Act  Release  No.  38185 
(January  21. 1997),  62  FR  3935  Qanuary  27,  1997), 
approving  the  10-second  rule  for  SelectNet 
preferenced  orders  until  July  1, 1997.  See  also 
Securities  Exchange  Act  Release  No.  38794  (June 
30,  1997),  approving  the  rule  on  a  permanent  basis. 

'  See  Securities  Exchange  Act  Release  No.  38794 
June  30, 1997). 


new  requirements."  The  Commission, 
therefore,  has  determined  to  revise  the 
effective  date  from  July  7. 1997  to  a  date 
no  later  than  October  6, 1997.  This 
should  afford  market  participants  the 
time  needed  to  prepare  for  compliance 
with  the  10-second  rule  with  respect  to 
SelectNet  broadcast  orders.  The  NASD 
will  provide  notice  to  its  membership  of 
the  definitive  effective  date  for  the  10- 
second  rule  for  SelectNet  lMt>adcast 
orders  by  way  of  an  informational 
facsimile. 

m.  Conciosion 

It  is  therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,»  that  the 
effective  date  of  the  proposed  rule 
change  (NASD-97-01)  with  respect  to 
SelectNet  broadcast  orders  be.  and 
hereby  is,  revised  to  a  date  no  later  than 
October  6. 1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  97-18765  Filed  7-16-97;  8:45  am) 
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Self-Reguiatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.,  Notice  of  Propoeed  Rule 
Change  Relating  to  Modifications  to 
the  Definition  of  Qualified  independent 
Unden«ff1ter 

July  11. 1997. 

Pursuant  to  Section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
June  26, 1997,  the  National  Association 
of  Securities  Dealers  Regulation.  Inc. 
("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I.  n, 
and  m  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  pubUshing  this  notice  to 
soHcit  comments  on  the  proposed  rule 
change  from  interested  persons. 


■  Telephone  conference  between  J.  Patrick 
Campbell,  Executive  Vice  President.  The  Nasaq 
Stock  Market.  Inc.,  and  Howard  L  Kramer.  Senior 
Associate  Director,  Division  of  Market  Regulation. 
SEC.  July  3.  1997. 

•  15  U.S.C  788(b)(2). 
'"17  CFR  200.30-3(aKl2). 
>  15  U.S.C  78»(b)(l). 


I.  Self-Ragnlatory  Oi;gaBization't 
StateoMBt  of  the  Tenna  of  Substance  of 
tke  Propoeed  RoleChaagB 

NASD  Regulation  is  proposing  to 
amend  Rule  2720  of  the  Conduct  Rules 
of  the  National  Association  of  Securities 
Dealers.  Inc.  ("NASD"  or 
"Association"),  that  regulates  the 
conduct  of  offerings  by  members  of  their 
own  securities,  those  of  the  member's 
parent,  or  an  affiliate,  and  other 
offerings  in  which  a  member  has  a 
conflict  of  interest.  NASD  Regulation 
proposes  deleting  the  requirement  that  a 
qualified  independent  imdenvriter  has 
had  net  income  from  operations  of  the 
broker/ dealer  entity  or  from  the  pro 
forma  combined  operations  of 
predecessor  broker/dealer  entities, 
exclusive  of  extraordinary  items,  as 
computed  in  accordance  with  generally 
accepted  accoimting  principles,  in  at 
least  three  of  the  five  years  immediately 
preceding  the  filing  of  the  registration 
statement. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant, 
aspects  of  such  statements. ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

NASD  Regulation  is  proposing  to 
delete  the  eligibihty  criteria  contained 
in  the  definition  of  "quahfied 
independent  imderwriter"  in  NASD 
Rule  2720  that  requires  a  member  to 
have  recorded  net  income  in  three  of  the 
five  years  immediately  preceding  the 
offering. 

When  a  member  proposes  to 
participate  in  the  distribution  of  a        ► 
pubUc  offering  of  its  own  or  an 
affihate's  secvirities.  or  of  securities  of  a 
company  with  which  it  otherwise  has  a 
conflict  of  interest,  NASD  Rule  2720 
requires  that  the  price  at  which  an 
equity  issue  or  the  yield  at  which  a  debt 
issue  is  to  be  distributed  to  the  pubUc 


'  The  text  of  the  proposed  rule  change  is  available 
lor  review  at  the  principal  office  of  NASD 
Regulation  and  in  the  Commission's  f^iblic 
Reference  Room. 
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must  be  established  at  a  price  no  higher 
or  a  yield  no  lower  than  that 
recommended  by  a  member  acting  as  a 
"qualified  independent  underwriter." 
The  qualified  independent  underwriter 
must  also  participate  in  the  preparation 
of  the  offering  document  and  is 
expected  to  exercise  the  usual  standards 
of  due  diligence  in  respect  thereto.  The 
participation  of  a  qualified  independent 
underwriter  is  intended  to  assure  the 
public  of  the  independence  of  the 
pricing  and  due  diligence  functions  in 
a  situation  where  a  member  is 
participating  in  an  offering  where  the 
member  has  a  conflict  of  interest. 

Because  of  the  important  investor 
protections  provided  by  qualified 
independent  underwriters,  they  must 
meet  certain  standards  as  prescribed  in 
Rule  2720  of  the  Conduct  Rules. 
Qualified  independent  underwriters 
must  have  a  certain  level  of  experience, 
demonstrated  by  having  been  engaged 
in  the  investment  banking  and  securities 
business  for  at  least  five  years,  by 
recording  net  income  in  three  of  the  five 
years  immediately  preceding  the 
offering,  by  a  majority  of  directors  (or 
general  partners)  having  been  actively 
engaged  in  the  investment  banking  and 
securities  business  for  five  years,  and  by 
acting  as  manager  or  co-manager  in  the 
underwriting  of  offerings  of  a  similar 
size  and  type  for  a  five-year  period  prior 
to  the  offering.  3 

The  net  income  requirement  was 
adopted  in  1972  as  part  of  the  original 
adoption  of  Rule  2720.  At  that  time,  this 
requirement  was  viewed  as  a  gauge  for 
monitoring  a  member's  ability  to  act  in 
such  capacity.  In  the  ensuing  years, 
however,  amendments  to  the  definition 
of  qualified  independent  underwriter 
have  imposed  more  specific 
requirements  that  the  NASD  Regulation 
believes  are  more  pertinent  to  ensuring 
that  members  have  the  experience  and 
ability  to  be  effective  qualified 
independent  underwriters. 

In  1988.  the  definition  of  qualified 
independent  underwriter  was  amended 
to  preclude  a  member  from  acting  as  a 
qualified  independent  underwriter  if 
any  of  its  associated  persons  having 
supervisory  responsibility  for 
organizing,  structiu-ing,  or  performing 
dtoe  diligence  with  respect  to  corporate 
public  offerings  of  securities  had  within 
the  previous  five-year  period  been 


'  In  addition,  qualified  independent  underwriters 
may  not  be  an  affiliate  or  own  more  than  5%  of 
certain  securities  of  the  issuing  company,  are 
sufaject  to  provisions  en.surtng  that  associated 
persons  of  the  member  have  not  been  convicted, 
suspended,  barred  or  otherwise  disciplined  for 
actions  related  to  an  offering,  and  must  agree  to 
accept  the  legal  responsibilities  and  liabilities  of  an 
underwriter  under  Section  11  of  the  Securities  Act 
of  1933. 


convicted,  enjoined,  suspended,  barred, 
or  otherwise  subject  to  disciplinary 
action  by  the  NASD,  SEC  or  other  self- 
regulatory  organizations  for  violation  of 
the  anti-fraud  provisions  of  the  federal 
or  state  securities  laws  for  distribution- 
related  activities.*  In  addition,  the 
amendments  required  a  qualified 
independent  undervmter  to  have 
experience  in  managing  or  co-managing 
public  offerings  of  a  size  and  type 
similar  to  the  proposed  offering.  NASD 
Regulation  believes  the  latter 
requirement  is  the  most  pertinent, 
because  it  most  directly  measures  the 
member's  experience  in  performing  the 
duties  and  responsibilities  necessary  of 
a  qualified  independent  underwriter. 

Finally,  the  amendments  restricted 
the  qualified  independent  underwriter's 
beneficial  ownership  of  the  issuer's 
voting  equity  securities  to  less  than  5%. 
Later  amendments  in  1994  extended 
these  ownership  restrictions  to  non- 
voting equity  securities,  preferred  equity 
and  subordinated  debt.^  NASD 
Regulation  believes  the  amendments  to 
the  definition  of  qualified  independent 
underwriter  have  significandy  improved 
confidence  in  the  ability,  quality,  and 
independence  of  qualified  independent 
underwriters. 

NASD  Regulation  believes  that  the  net 
income  requirement  operates  as  an 
arbitrary  standard  for  assessing  the 
abilities  of  potential  qualified 
independent  underwriters,  particularly 
where  certain  members  (that  may 
nonetheless  meet  high  net  capital 
requirements)  intentionally  avoid 
experiencing  net  income  for  tax  reasons. 
This  occurs  where  a  member  is 
organized  as  either  a  sole 
proprietorship,  partnership,  or 
subchapter  S  corporation  that  routinely 
distributes  its  net  income  to  the  owner, 
partners,  or  shareholders  to  minimize 
taxes.  NASD  Regulation  believes  the 
application  of  the  net  income 
requirement  is  not  appropriate  in  these 
cases  as  the  legal  structure  of  the 
member  is  a  business  decision  within 
the  discretion  of  the  member,  and 
unrelated  to  the  firm's  underwriting 
activities. 

NASD  Regulation  believes  a  lack  of 
net  income  also  may  not  be  directly 
coimected  to  the  profitability  of  the 
member's  underwriting  activities  and 


thus,  not  a  reliable  indicia  of 
underwriting  experience,  because  the 
overall  profitability  of  a  member  can  be 
affected  by  the  periformance  of  other 
business  lines  within  multi-functional 
members.  NASD  Regulation  believes 
that  losses  in  one  or  more  departments 
of  a  member  can  unnecessarily 
disqualify  a  firm  from  acting  as  a 
qualified  independent  underwriter.^ 
Moreover,  they  believe  lack  of  net 
income  can  reflect  accounting 
anomalies  related  to  infrequent  events 
that  result  in  charges  against  earnings 
for  mergers,  consolidations, 
restructuring,  or  divestitures.  NASD 
Regulations  believes  the  lack  of  net 
income  is  also  subject  to  the  vagaries  of 
the  market,  when  a  decline  in  income 
will  be  attributable  to  trading  activities 
rather  than  underwriting.''  According  to 
NASD  Regulation,  this  was  apparent 
during  the  five-year  periods  following 
the  market  breaks  that  occurred  in 
October  1987  and  October  1989,  when 
half  of  members'  requests  for  relief  from 
the  net  income  requirement  occurred.* 

In  light  of  the  foregoing,  NASD 
Regulation  believes  that  the  net  income 
requirement  may  operate  as  an  unfair 
barrier  or  restraint  that  disqualifies 
otherwise  qualified  firms  from  acting  as 
qualified  independent  underwriters. 
NASD  Regulation  is  therefore  proposing 
to  amend  rule  2720  to  eliminate  the  net 
income  requirement  due  to  its 
unreliability  as  an  indicator  of  a 
members'  ability  to  act  as  a  qualified 
independent  underwriter.  NASD 
Regulation  believes  the  elimination  of 
the  net  income  requirement  will  allow 
the  staff  to  focus  on  these  more 
substantive  requirements  when 


*  See  Securities  Exchange  Act  Release  No.  26214 
(October  24,  1988),  53  Fit  43957  (order  approving 
proposed  rule  change  relating  to  amendment  to 
definition  of  qualified  independent  underwriter); 
and  NASD  Notice  to  Members  88-89  (November 
1988). 

>  See  Securities  Exchange  Act  Release  No.  34031 
(May  10,  1994),  59  FR  25510  (order  approving 
proposed  rule  change  relating  to  conflicts  of  interest 
in  distribution  of  securities). 


"  For  example,  one  national  broker/dealer  failed 
the  net  income  requirement  due  to  its  settlement  of 
sales  practice  abuses  in  connection  with  the 
distribution  of  non-corporate  securities,  an  activity 
totally  unrelated  to  its  corporate  underwriting 
activities. 

'  The  Corporate  Financing  Committee  found  that 
the  net  income  requirement  has  the  potential  for 
increasing  costs  for  issuers  when  the  manager,  co- 
manager,  or  other  distribution  participant  is 
ineligible  to  act  as  the  qualified  independent 
underwriter  due  to  the  net  income  requirement. 
This  will  dictate  the  engagement  of  another  member 
to  act  in  that  capacity  for  a  fee  instead  of  a  portion 
of  the  gross  spread,  the  cost  of  which  may  be  passed 
on  to  the  issuer.  This  impact  is  particularly  felt  by 
small  issuers  that  may  already  be  charged 
proportionally  higher  amounts  of  underwriting 
compensation  than  larger  issuers  by  the  qualified 
independent  underwriter. 

'  Hearing  Subcommittees  of  the  Corporate 
Financing  Committee  have  reviewed  fourteen 
requests  for  exemption  from  proposed  qualified 
independent  underwriters  not  meeting  the  net 
income  requirement.  From  1984  to  the  present. 
Hearing  Subcommittees  provided  thirteen 
exceptions  from  the  net  income  requirement, 
relying  on  members'  extensive  underwriting 
experience  managing  or  co-managing  public 
offerings  to  compensate  for  any  lack,  of  ongoing 
profitability. 
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approving  members  to  be  qualified 
independent  underwriters. 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b){6)  of 
the  Act.^  in  that  the  deletion  of  the  net 
income  requirement  for  qualified 
independent  underwriters  will 
eliminate  a  possible  burden  on 
competition  that  is  not  necessary  in 
furtherance  of  the  purposes  of  the  Act 
and  will  allow  the  staff  to  focus  on  the 
more  substantive  requirements  for  a 
qualified  independent  underwriter  in 
the  interest  of  the  public  and  the 
protection  of  investors. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will; 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti^t.  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-97-45,  and  should  be 
submitted  by  August  7,  1997. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  97-18833  Filecf  7-16-97;  8:45  ami 
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SECURtTIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38830;  File  No.  SR-PCX- 
97-26] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Public  Exchange,  Inc.  Relating  to  the 
Member  Surcharge  in  Arbitration 
Proceedings 

July  10, 1997. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b— 4  ^  thereunder, 
notice  is  hereby  given  that  on  June  27, 
1997,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I.  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange. ^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  frova  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  submits  this  proposed 
rule  change  to  amend  Rule  12.32  of  the 
Rules  of  the  Board  of  Governors  of  the 
Exchange  relating  to  the  member 
surcharge  in  arbitration  proceedings. 
Additions  are  italicized;  deletions  are 
bracketed. 


•15U.S.C.  780-3. 


'oi7CFR200.3O-3(a)(12). 

>  15  U.S.C.  §78s(b)(l)  (1988). 

»17CFR  240.1 9b-4  (1991). 

'This  proposed  rule  change  replaces  SF-PCX- 
97-20.  which  has  been  withdrawn.  Letter  from 
Rosemary  A.  MacGuinness.  Director  of  Arbitration. 
PCX.  to  Ivetle  Lopez.  Assistant  Director,  SEC,  dated 
June  26, 1997. 


Member  Surcharge 

Rule  12.32(a)  Each  member,  member 
organization,  or  associated  person  who  is 
named  a  party  to  an  arbitration  proceeding, 
whether  in  a  Claim.  Counterclaim,  Third- 
Party  Claim,  or  Cj-ossclaim  shall  be  assessed 
a  [$200]  non-refundable  surcharge  pursuant 
to  the  schedule  in  Rule  12.32(c)  when  the 
Arbitration  Department  perfects  service  of 
the  claim  naming  the  member,  member 
organization  or  associated  person  on  any 
party  to  the  proceeding.  For  each  associated 
person  who  is  named,  the  surcharge  shall  be 
assessed  against  the  meml>er(s)  or  memtier 
organization(s)  which  employed  the 
associated  person  at  the  time  of  the  events 
which  gave  rise  to  the  dispute,  claim  or 
controversy.  No  memt>er  or  member 
organization  shall  be  assessed  more  than  a 
single  surcharge  in  any  arbitration 
proceeding.  The  surcharge  shall  not  be 
subject  to  reimbursement  under  Rule  12.31. 

fb)  For  purpwses  of  this  Rule,  service  is 
perfected  when  the  Arbitration  Department 
properly  serves  the  Respondent(s)  to  the 
arbitration  proceeding  under  Rule  12.13(c). 

(c)  Schedule  of  Surcharge  Rates: 


Amount  in  dispute 


S.OISW.OOO 

$10.000.01 -$50,000  .... 
$50.000.01-$100.000  .. 
$100,000.01 -$500,000 
Over  $500,000 


Surcharge 


$100 
200 
300 

350 
500 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  exanuned  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  end 
Statutory  Basis  for,  t/ie  Proposed  Rule 
Change 

hi  1994,  the  PCX  added  Rule  12.32 
which  required  any  member  named  as 
a  party  to  an  arbitration  proceeding  to 
be  assessed  a  non-refundable,  flat  $200 
surcharge.  The  surcharge  was  instituted 
to  help  offset  the  increased  resourcing 
needs  resulting  from  a  number  of 
factors,  including  case  grovrth,  more 
complex  cases  being  filed  and  arbitrator 
training.  The  flat  surcharge  currentiy 
applies  to  all  cases  regardless  of  the 
dollar  amount  in  controversy.  As  a 
result,  a  member  against  whom  a  $500 
claim  had  been  filed  would  be  required 
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to  pay  the  same  S200  fee  as  a  member 
against  whom  a  $3,000,000  claim  had 
been  Bled.  Typically,  however,  a  claim 
for  a  greater  dollar  amount  expends 
greater  administrative  resources  and 
requires  a  greater  expenditure  of  staff 
time  to  process  the  case,  manage  the 
case  record  and  database  and  provide 
information  on  the  arbitration  service  to 
the  customer.  In  other  words,  there  is 
generally  a  correlation  between  the 
dollar  amount  of  the  claim  and  the 
amount  of  resources  the  PCX  is  required 
to  expend  to  bring  the  claim  to  a 
conclusion.  The  proposed  surcharge  is 
designed  to  reflect  this  relationship 
between  the  dollar  amount  of  the  claim 
brought  against  the  member  and  the 
expenditure  of  PCX  resources.  As  a 
result,  the  PCX  proposes  to  replace  the 
flat  surcharge  of  S200  in  Rule  12.32  with 
a  graduated  surcharge  based  on  the 
amount  of  the  claim.  Under  the 
proposed  surcharge,  members  against 
whom  claims  of  $10,000  or  less  are  filed 
would  pay  a  $100  fee,  as  opposed  to  a 
$200  fee.  Claims  between  $10,000  and 
$50,000  would  require  a  S200  fee, 
claims  between  $50,000  and  $100,000 
would  require  a  $300  fee.  claims 
between  $100,000  and  $500,000  would 
require  a  $350  fee  and  claims  over 
$500,000  would  require  a  $500  fee. 

PCX  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  6(b)(4)  of  the  Act  which 
require  that  the  rules  of  the  Exchange 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  in  that  the  proposed 
rule  fairly  adjusts  the  surcharge  on 
members  for  new  cases  to  more  closely 
reflect  the  costs  associated  with 
resolving  controversies  involving 
varying  amounts  in  dispute. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  chemge  were  neither  solicited  nor 
received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  Exchange  has  designated  this 
proposal  as  establishing  or  changing  a 
due,  fee  or  other  charge  under  Section 


19(b)(3)(A)  of  the  Act*  and 
subparagraph  (e)  of  the  Rule  19b-4,' 
which  renders  the  proposed  rule  change 
effective  on  June  27, 1997,  the  date  of 
receipt  of  this  filing  by  the  Commission. 

At  any  time  within  sixty  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  date,  views,  and 
arguments  concerning  the  foregoing. 
People  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  §  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  PCX's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-PCX-97-26  and  should  be 
submitted  by  August  7, 1997. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFariand. 
Deputy  Secretary. 
[FR  Doc.  97-18764  Filed  7-16-97;  8:45  am] 

BILUNG  COOE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Advisory  Committee  on  Veterans' 
Business  Affairs  Public  Meeting 

The  Advisory  Committee  on  Veterans' 
Business  Affairs  of  the  U.S.  Small 
Business  Administration  will  hold  a 
public  meeting  at  10:00  am  on 
Wednesday,  July  30, 1997.  at  the 
headquarters  office  of  the  U.S.  Small 
Business  Administration,  located  at  409 
Third  Street,  SW.,  Washington,  DC,  to 


n5U.S.CS78i(bK3MA). 
» 17  CFR  240.19i>-4(e). 
•  17  CFK  20O.3O-3(a)(12). 


discuss  the  SBA's  Veterans'  program 
and  other  such  related  matters  as  may 
be  presented. 

For  further  information  write  or  call 
Leon  J.  Bechet,  Assistant  Administrator 
for  Veterans'  Affairs.  U,S.  Small 
Business  Administration.  409  Third 
Street.  S.W.,  Washington,  DC  20416, 
(202) 205-6773. 

Dated:  July  10,  1997. 
Michael  P.  Novelli, 

Director,  National  Advisory  Council. 

(FR  Doc.  97-18855  Filed  7-16-97;  8:45  am) 

BIUJNG  CODE  a02S-01-l> 


SMALL  BUSINESS  ADMINISTRATION 

Region  V — Advisory  Council  Meeting; 
Public  Meeting 

The  U.S.  Small  Business 
Administration — Region  V — Wisconsin 
State  Advisory  Coimcil,  located  in  the 
geographical  area  of  Milwaukee. 
Wisconsin,  v^ll  hold  a  public  meeting 
from  12:00  p.m.  to  1:00  p.m..  on 
Monday.  July  28.  1997,  at  Metro 
Milwaukee  Area  Chamber  (MMAC) 
Association  of  Commerce  Building.  756 
North  Milwaukee  Street.  Fourth  Floor — 
The  Milwaukee  Room.  Milwaukee. 
Wisconsin,  to  discuss  such  business  as 
may  be  presented  by  members,  the  staff 
of  the  U.S.  Small  Business 
Administration,  and  others  attending. 
For  further  information,  write  or  call 
Kimberiy  R.  West,  at  the  U.S.  Small 
Business  Administration.  310  W. 
Wisconsin  Ave,,  Room  400,  Milwaukee. 
Wisconsin  53029,  telephone  (414)  297- 
1092. 

Dated:  July  10,  1997, 
Michael  P.  Novelli, 
Director,  Office  of  Advisory  Councils. 
(FR  Doc.  97-18854  Filed  7-16-97;  8:45  am] 
BIUJNO  COOE  SOSS-OI-P-M 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Request  for  Emergency 
Review  by  the  Office  of  RAanagement 
and  Budget 

The  Social  Security  Administration 
publishes  a  list  of  information  collection 
packages  that  will  require  clearance  by 
0MB  in  compliance  with  Pub.  L.  104- 
13  effective  October  1,  1995,  The 
Paperwork  Reduction  Act  of  1995.  The 
information  collection  listed  below  has 
been  submitted  to  OMB  for  emergency 
clearance.  OMB  approval  has  been 
requested  by  July  25, 1997: 

0960-NEW.  The  information  collected 
on  form  SSA-6233  will  be  used  by  the 
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Social  Security  Administration  to 
determine  whether  the  payments 
certified  to  the  representative  payee 
have  been  used  for  the  beneficiary's 
current  maintenance  and  personal  needs 
and  whether  the  representative  payee 
continues  to  be  concerned  with  the 
beneficiary's  welfare.  The  information  is 
also  used  to  determine  if  the  items  and/ 
or  services  purchased  with  funds  from 
dedicated  accounts  are  permitted 
expenditures  and  if  funds  are 
commingled  and  should  count  as 
resources.  The  respondents  are 
individuals  and  organizations  serving  as 
representative  payees  who  are  required 
by  law  to  establish  a  separate  dedicated 
account  in  a  financial  institution,  on 
behalf  of  SSI  beneficiaries,  for  certain 
past-due  SSI  monthly  benefits. 

Number  of  Respondents:  30.000. 

Frequency  of  Response:  Annually. 

Average  Burden  Per  Response:  20 
minutes. 

Estimated  Annual  Burden:  10,000 
hours. 

Social  Security  Administration 

To  receive  a  copy  of  the  form  or 
clearance  packages,  call  the  SSA 
Reports  Clearance  Officer  on  (410)  965- 
4125  or  write  to  him  at  the  address 
listed  below.  Written  comments  and 
recommendations  regarding  the 
information  collection{s)  should  be 
directed  to  the  OMB  Desk  Officer  and 
SSA  Reports  Clearance  Officer  at  the 
following  addresses: 

(OMB) 

Office  of  Management  and  Budget, 
OIRA.  Attn:  Laura  Oliven,  New 
Executive  Office  Building,  Room 
10230.  725  17th  St..  NW.  Washington, 
D.C.  20503. 

(SSA) 

Social  Security  Administration, 
DCFAM.  Attn:  Nicholas  E.  Tagliareni. 
6401  Security  Blvd.  l-A-21 
Operations  Bldg..  Baltimore.  MD 
21235. 

Dated:  July  11,1997. 
Frederick  W.  Brickenkamp, 

Forms  Management  Officer,  Social  Security 

Administration. 

[FR  Doc.  97-18853  Filed  7-16-97;  8:45  am) 

BIUJNQ  CODE  41S0-2»-l> 


DEPARTMENT  OF  STATE 

Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs 

[Public  Notice  2570] 

Government  Activities  on  International 
Harmonization  of  Chemical 
Classification  and  Labeling  Systems; 
Public  Meeting 

AQENCY:  Bureau  of  Oceans  and 

International  Environmental  and 

Scientific  Affairs  (OES),  Department  of 

State. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  This  public  meeting  will 
provide  an  update  of  current  activities 
related  to  international  harmonization 
since  the  previous  public  meeting, 
conducted  June  5,  1997  (See  Department 
of  State  Public  Notice  2544,  on  page 
27102  of  the  Federal  Register  of  May  16, 
1997.)  The  meeting  will  also  offer 
interested  organi2ations  and  individuals 
the  opportunity  to  provide  information 
and  views  for  consideration  in  the 
development  of  U.S.  government  policy 
positions.  For  more  complete 
information  on  the  harmonization 
process,  please  refer  to  State  Department 
Public  Notice  2526.  pages  15951-15957 
of  the  Federal  Register  of  April  3.  1997. 

The  meeting  will  take  place  from  10 
am  until  noon  on  July30  in  Room 
N3437ABC,  U.S.  Department  of  Labor, 
200  Constitution  Avenue  NW, 
Washington.  DC.  Attendees  should  use 
the  entrance  at  C  and  Third  Streets  NW. 
To  facilitate  entry,  please  have  a  picture 
ED  available  and/or  a  U.S.  government 
building  pass  if  applicable. 
FOR  FURTHER  INFORMATION  CONTACT: 
For  further  information  or  to  submit 
written  comments  or  information, 
please  contact  Mary  Frances  Lowe.  U.S. 
Department  of  State,  OES/ENV,  Room 
4325.  2201  C  street  NW..  Washington 
DC  20520.  Phone  (202)  647-8772,  fax 
(202)  647-5947. 

SUPPLEMDfTARY  INFORMATION:  The 
Department  of  State  is  announcing  a 
public  meeting  of  the  interagency 
committee  concerned  with  the 
international  harmonization  of  chemical 
hazard  classification  and  labeling 
systems.  The  purpose  of  the  meeting  is 
to  provide  interested  groups  and 
individuals  with  an  update  on  activities 
since  the  June  5  public  meeting,  a 
preview  of  key  upcoming  international 
meetings,  and  an  opportunity  to  submit 
additional  information  and  comments 
for  consideration  in  developing  U.S. 
government  positions.  Representatives 
of  the  following  agencies  will  attend  the 
meeting:  the  Department  of  State,  the 


Environmental  Protection  Agency,  The 
Department  of  Transportation,  the 
Occupational  Safety  and  Health 
Administration,  the  Consumer  Product 
Safety  Commission,  the  Food  and  Drug 
Administration,  the  Department  of 
Commerce,  the  Department  of 
Agriculture,  the  Office  of  the  U.S.  Trade 
Representative,  and  the  National 
Institute  of  Environmental  Health 
Sciences. 

The  Agenda  of  the  public  meeting 
will  include: 

1.  Introduction. 

2.  Reports  on  recent  international 
meetings. 

•  Meeting  of  the  Coordinating  Group 
for  the  Harmonization  of  Chemical 
Classification  Systems  (CG/HCCS),  June 
26-27,  1997,  in  Geneva,  Switzerland. 

•  Meeting  of  the  United  Nations'  Sub- 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods,  July  7-17,  1997,  in 
Geneva,  Switzerland. 

3.  Preparation  for  upcoming  meetings. 

•  Meeting  of  the  Oq;anization  for 
Economic  Cooperation  and 
Development  (OECD)  Advisory  Group 
on  Harmonization.  September  3-5, 
1997,  in  Paris.  France. 

•  MeeUng  of  the  GC/HCCS.  November 
24-26,  1997.  in  Toronto,  Canada. 

4.  Public  Comments. 

5.  Concluding  Remarks. 
Participants  in  the  meeting  may 

submit  written  comments  as  well  as 
speak  on  topics  relating  to 
harmonization  of  chemical  classification 
and  labeling  systems.  All  written 
comments  will  be  placed  in  the  public 
docket  (OSHA  docket  H-022H,  Exhibit 
4).  The  docket  is  open  from  10  am  until 
4  pm,  Monday  through  Friday,  and  is 
located  at  the  Department  of  labor, 
Room  2625,  200  Constitution  Avenue 
NW.,  Washington,  DC.  (Telephone:  202- 
219-7894:  Fax:  202-219-5046).  The 
public  may  also  consult  the  docket  to 
review  previous  Fedyal  Register 
notices,  comments  received  to  date,  and 
a  working  document  of  the  CG/HCCS  on 
the  scope  of  the  harmonization  effort. 

Dated:  July  9,  1997. 
Michael  Metelita, 

Director,  Office  of  Environmental  Policy, 
Bureau  of  Oceans  and  International 
Environmental  and  Scientific  Affairs. 
[FR  Doc.  97-18681  Filed  7-16-97;  8:45  am] 

BILLING  COOE  4710-(»-M 


STATE  JUSTICE  INSTITUTE 

Sunshine  Act  Meeting 

AGENCY:  State  Justice  Institute. 
DATE  AND  TIME:  Satiuxiay.  July  26,  1997. 
9:00  a.m.-5:00  p.m.  Sunday,  July  27, 
1997.  9:00  a.m.-12:00  p.m. 
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PtACE:  Ritz-Carlton  Hotel.  1515  West 
Third  Street.  Cleveland,  OH  44113 
MATTERS  TO  BE  CONSIDERED:  FY  1997 
grant  requests.  FY  1998  Grant 
Guideline,  and  internal  Insdtute 
business. 

PORTIONS  OPEN  TO  THE  PUBLIC:  All 
matters  other  than  those  noted  as  closed 
below. 

PORTIONS  CLOSED  TO  THE  PUBLIC:  Internal 
personnel  matters  and  Board  of 
Directors'  committee  meetings. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  I.  Tevelin,  Executive  Director, 
State  Justice  Institute,  1650  King  Street, 
Suite  600.  Alexandria.  VA  22314.  (703) 
684-6100. 
Darid  I.  Tevelin, 
Executive  Director. 

[FR  Doc  97-18949  Filed  7-15-97;  10:18  am) 
■LUMQCOOC  M20-6C-M 


DEPARTMENT  OF  TRANSPORTATION 

Offic*  of  the  Secretary 

Reports,  Form  and  Recordkeeping 
Requirements  Agency  Information 
Collectton  Activity  Under  OMB  Review 

AGENCY:  Office  of  The  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
use  Chapter  3501,  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Requests  (ICRs)  abstracted 
l)elow  have  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  conunent.  The  ICRs  describe 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  sohciting  comments  on 
collection  of  information  number  213*- 
0040  was  published  on  April  18.  1997 
(62  FR  19169-19171)  and  on  number 
2138-0016  was  published  on  April  23, 
1997  (62  FR  19855). 

DATES:  Comments  must  be  submitted  on 
or  t)efore  August  18,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bemie  Stankus,  Office  of  Airline 
Information,  K-25.  Bureau  of 
Transportation  Statistics,  400  7th  Street, 
SW..  Room  3430.  Washington,  IX  20590 
(202) 366-4387 

SUPPLEMENTARY  INFORMATION: 

Bureau  of  Transportation  Statistics 

(BTS) 

Title:  Report  of  Traffic  and  Capacity 
Statistics— The  T-lOO  System. 

Type  of  Request:  Revision  of  a 
CurrenUy  Approved  Collection. 


OMB  Control  Number  2138-0040. 

fonn  No.:  Schedule  T-lOO  and 
Schedule  T-lOO(f). 

Affected  Entities:  U.S.  Certificated 
and  Foreign  Air  Carriers. 

Abstract:  This  information  collection 
is  mandatory,  14  CFR  241.19-5.  The 
DOT  collects  nonstop-segment  and  on- 
flight  market  capacity  and  passenger 
data  to  administer  its  various  programs 
including  International  bilateral 
agreements,  carrier  selection  for  foreign 
routes,  disbursement  of  airport  funds, 
etc. 

Need:  Air  services  between  the  United 
States  and  most  foreign  countries  are 
governed  by  bilateral  aviation 
agreements.  Evaluations  of  existing 
bilateral  agreements  and  proposed 
changes  to  such  agreements  are  based 
on  a  determination  of  the  traffic  and 
revenues  between  the  United  States  and 
foreign  countries  for  scheduled 
passenger  and  cargo  flights  as  well  as 
charter  services.  In  order  to  determine 
conditions  of  reciprocity  and  the  overall 
balance  of  trade,  DOT  conducts  similar 
analyses  for  countries  with  which  the 
United  States  does  not  have  bilateral 
aviation  agreements.  Information  used 
in  these  analyses  includes  traffic 
volume  by  countries  and  by  city-pairs 
for  passenger  and  cargo  services  and  the 
corresponding  traffic  yields.  Data  such 
as  passenger  and  cargo  load  factors, 
aircraft  seating  configurations,  cargo 
capacities,  and  aircraft  unit  costs  are 
also  used. 

Estimated  Annual  Burden  Hours: 
14,472  hours. 

Number  of  Respondents:  255. 

Title:  Report  of  Extension  of  Credit  to 
Pohtical  Candidates. 

Type  of  Request:  Extension  of  a 
Currently  Approved  Information 
Collection. 

OMB  Control  Number:  2138-0016. 

Form  No.:  183. 

Affected  Entities:  Certificated  Air 
Carriers. 

Abstract:  BTS  collects  reports  firom  air 
carriers  on  the  aggregated  indebtedness 
balance  of  a  political  candidate  or  party 
for  Federal  office.  Tte  reports  are 
required  when  the  aggregated 
indebtedness  is  over  $5,000  on  the  last 
day  of  the  month. 

Estimated  Annual  Burden  Hours:  14 
hours. 

Number  of  Respondents:  4. 

Need:  The  DCfT  uses  this  form  as  the 
means  to  fulfill  its  obligations  under  the 
Federal  Election  Campaign  Act  to 
collect  data  on  the  extension  of 
unsecured  credit  to  candidates  for 
Federal  Office. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 


Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  ATTN:  DOT/ 
BTS  Desk  Officer.  Comments  are  invited 
on:  Whether  the  proposed  collections  of 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimates  of  the  burden  of  the  proposed 
information  collections;  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
ways  to  minimize  the  burden  of  the 
collections  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC  on  July  11, 1997. 
VanestOT  M.  Williams, 
Clearance  Officer,  United  States 
Department  of  Transportation. 
(PR  Doc.  97-18758  Filed  7-16-97;  8:45  am] 
■«.LMO  cow  4*10-a2-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular;  Manufacturing 
Process  of  Premium  Quality  Titanium 
Alloy  Rotating  Engine  Components 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availabiUty  of 
Proposed  Advisory  Circular  (AC),  AC 
No.  33.15-1,  request  for  comments. 

SUMMARY:  This  notice  aimounces  the 
availability  of  requests  comments  on  a 
proposed  AC,  No.  33-15-1, 
Manufacturing  Process  of  Premium 
Quahty  Titanium  Alloy  rotating  Engine 
Components.  The  AC  provides 
information  and  guidance  concerning  an 
acceptable  method,  but  not  the  only 
method,  pertaining  to  the  materials 
suitability  and  durability  requirements 
of  §  33.15,  as  applicable  to  the 
manufacture  of  titanium  alloy  high 
energy  rotating  parts  of  aircraft  engines. 
DATES:  Comments  must  be  received  on 
or  before  September  15.  1997. 
ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration,  Attention:  Engine  & 
Propeller  Directorate,  Aircraft 
Certification  Service,  Engine  &  Propeller 
Standards  Staff.  ANE-110,  12  New 
England  Executive  Park,  Burlington. 
Massachusetts  01803. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Mouzakis,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  12  New 
England  Executive  Park.  BurUngton. 
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MA,  01803,  telephone  (617)  238-7114. 
fax  (617)  238-7199. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  Interested 
persons  are  invited  to  comment  on  the 
proposed  AC,  and  to  submit  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commenters  must 
identify  the  subject  of  the  AC  and 
submit  comments  in  duplicate  to  the 
address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  wrill  be 
considered  by  the  New  England  Region 
Engine  &  Propeller  Directorate,  Aircraft 
Certification  Service,  before  issuing  the 
final  AC. 

Background 

The  Federal  Aviation  Administration 
(FAA)  established  the  Titanium  Rotating 
Components  Review  Team  (TRCRT)  to 
review  the  adequacy  of  current  efforts 
within  the  engine  industry,  and  address 
the  safety  of  titanium  alloy  high  energy 
rotating  components  of  turbine  engines. 

In  May  of  1991,  the  TRCRT  held  a 
public  meeting  and  presented  a  report 
consisting  of  recommendations  and  an 
implementation  plan.  In  response  to  the 
TRCRT  implementation  plan,  in  1991, 
the  American  Industries  Association 
(AIA)  Materials  and  Structures 
Committee  was  formed  (AIA  Project 
P341-2)  to  assist  the  FAA  in  developing 
an  advisory  circular  to  address  the 
processing  of  titanium  material  used  in 
critical  rotating  components  of  aircraft 
engines. 

The  AIA  Materials  and  Structures 
Committee  found  that  existing  AG's 
provide  a  means  to  obtain  and  maintain 
production  approvals,  however,  these 
documents  do  not  fully  cover  the 
manufacturing  process  used  in  the 
manufacture  of  premium  quality 
titanium  alloy  forged  rotating 
components  for  type  certificated  ttirbine 
establishment.  This  proposed  AC 
therefore,  provides  supplemental 
guidance  for  the  establishment  of  a 
manufacturing  process,  in-process 
material  and  component  inspections, 
and  finished  component  inspections,  for 
manufacture  of  premium  quality 
titanium  alloy  forged  rotating 
components,  such  as  disks,  spacers, 
hubs,  shafts,  spools  and  impellers,  but 
not  blades. 

This  proposed  advisory  circular 
provides  guidance  and  information  for 
compliance  pertaining  to  the  materials 
suitability  and  durability  requirements, 


as  applicable,  to  the  manufacture  of 
titanium  alloy  high  energy  rotating  parts 
of  aircraft  engines. 

Issued  in  Burlington,  Massachusetts,  on 
July  7, 1997. 
James  C.  Jones. 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  97-18787  Filed  7-16-97;  8;45  am] 

BILUNG  CODE  4»10-13-M 


Officer,  725  17th  Stiwt.  NW. 
Washington,  DC  20503. 

Issued  in  Washington.  DC  on  July  11. 1997. 
Patricia  W.  Carter, 

Acting,  Manager,  Corporate  Information 
Division,  ABC-JOO 
IFR  Doc.  97-18843  Filed  7-16-97;  8.45  ami 
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DEPARTMENT  OF  TRANSPORTATION 


DEPARTMENT  OF  TRANSPORTATION      Federal  Aviation  Administration 


Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Department  of  Transportation. 
Federal  Aviation  Administration  (DOT/ 
FAA). 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  this  notice 
aimounces  that  the  information 
collection  request  described  t)elow  has 
been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review.  The  FAA  is  requesting  an 
emergency  clearance  by  August  8,  1997, 
in  accordance  with  5  CFR  §  1320.13. 
The  following  information  describes  the 
nature  of  the  information  collection  and 
its  expected  burden. 
DATES:  Submit  any  comments  to  OMB 
and  FAA  by  September  15,  1997. 

SUPPLEMENTARY  INFORMATKM: 

Title:  Overflight  Billing  and 
Collection  Customer  Information  Form 

Need:  The  customer  information  form 
is  needed  in  order  to  request  and  obtain 
proper  billing  information  from  carriers 
as  well  as  properly  identify  Tail 
numbers  as  commercial  or  general 
aviation  in  order  that  carriers  are 
charged  the  correct  rate. 

Respondents:  600. 

Frequency:  One  time  per  respondent 
unless  there  is  a  change  to  the  billing 
address. 

Burden:  50  hours. 
FOR  FURTHER  INFORMATION  CONTACT:  or  to 
obtain  a  copy  of  the  request  for 
clearance  submitted  to  OMB,  you  may 
contact  Ms.  Judith  Street  at  the:  Federal 
Aviation  Administration.  Corporate 
Information  Division,  ABC-100.  800 
Independence  Avenue,  SW, 
Washington,  DC  20591.  Comments  may 
be  submitted  to  the  agency  at  the 
address  above  and  to:  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Room  10202,  Attention  FAA  Desk 


Index  of  Administrator's  Decisions  and 
Orders  in  Civil  Penalty  Actions; 
Publication 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  publication. 

SUMMARY:  This  notice  constitutes  the 
required  quarterly  publication  of  an 
index  of  the  Administrator's  decisions 
and  orders  in  civil  penalty  cases.  The 
FAA  is  publishing  an  index  by  order 
number,  an  index  by  subject  matter,  and 
case  digests  containing  identifying 
information  about  the  final  decisions 
and  orders  issued  by  the  Administrator. 
Publication  of  these  indexes  and  digests 
is  intended  to  increase  the  public's 
awareness  of  the  Administrator's 
decisions  and  orders.  Also,  the 
publication  of  these  indexes  and  digests 
should  assist  litigants  and  practitioners 
in  their  research  and  review  of  decisions 
and  orders  that  may  have  precedential 
value  in  a  particular  civil  penalty 
action.  Publication  of  these  indexes 
ensures  that  the  agency  is  in  compliance 
with  statutor\'  indexing  requirements 
FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Dillman,  Assistant  Chief 
Counsel  for  Litigation  (AGC-400). 
Federal  Aviation  Administration,  400 
7th  Stree\.  SW..  Suite  PL  200-A, 
Washington,  DC  20590:  telephone  (202) 
366-4118. 

SUPPLEMENTARY  INFORMATION:  The 
Administrative  Procedure  Act  requires 
Federal  agencies  to  maintain  and  make 
available  for  public  inspection  and 
copying  current  indexes  containing 
identifying  information  regarding 
materials  required  to  be  made  available 
or  published.  5  U.S.C.  552(a)(2).  In  a 
notice  issued  on  July  11.  1990.  and 
published  in  the  Federal  Register  (55 
FR  29148;  July  17,  1990),  the  FAA 
announced  the  public  availability  of 
several  indexes  and  summaries  that 
provide  identifying  information  abxout 
the  decisions  and  orders  issued  by  the 
Administrator  under  the  FAA's  civil 
penalty  assessment  authority  and  the 
rules  of  practice  governing  hearings  and 
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appeals  of  civil  penalty  actions.  14  CFR 
Part  13,  Subpart  G. 

The  FAA  maintains  an  index  of  the 
Administrator's  decisions  and  orders  in 
civil  penalty  actions  organized  by  order 
number  and  containing  identifying 
information  about  each  decision  or 
order.  The  FAA  also  maintains  a 
cumulative  subject-matter  index  and 
digests  organized  by  order  number. 

The  indexes  are  published  on  a 
quarterly  basis  (i.e.,  January,  April,  July, 


and  October.)  This  publication 
represents  the  quarter  ending  on  June 
30, 1997. 

The  FAA  first  published  these 
indexes  and  digests  for  all  decisions  and 
orders  issued  by  the  Administrator 
through  September  30,  1990.  55  FR 
45984;  October  31,  1990.  The  FAA 
announced  in  that  notice  that  only  the 
subject-matter  index  would  be 
published  cumulatively  and  that  the 
order  niunber  index  would  be  non- 


cumulative.  The  FAA  announced  in  a 
later  notice  that  the  order  number 
indexes  published  in  January  would 
reflect  all  of  the  civil  penalty  decisions 
for  the  previous  year.  58  FR  5044;  1/19/ 
93. 

The  previous  quarterly  publications  of 
the  indexes  of  the  Administrator's 
decisions  and  orders  in  civil  penalty 
cases  have  appeared  in  the  Federal 
Register  as  follows: 


Dates  of  quarter 


Federal  Register 
putHication 


11/1/89-9/30/90  

10/1/90-12^31/90  

1/1/91-3/31/91   „, 

4/1/91-6/30/91   _, 

7/1/91-9/30«1   „...., 

10/1/91-12/31/91  

1/1/92-3/31/92  

4/1/92-6/30/92  

7/1/92-9/30/92  

10/1/92-12/31 '92  

1/1/93-3/31/93  „., 

4/1/93-6/30/93  _...., 

7/1/93-9/30/93  

10/1/93-12/31/93 

1/1/94-3/31/94  

4/1«4-6/30/94  

7/1/94-12/31/94  

1/1/95-3/31/95  

4/1/95-6/30/95  

7/1/95-9/30/95  _ 

10/1/95-12/31/95  

1/1/96-3/31/96  „. 

4/1/96-6/30/96  

7/1/96-9/30/96  

10/1. '96- 12/3 1/96  

1/1/97-3/31/97  


55  FR 

56  FR 
56  FR 
56  FR 

56  FR 

57  FR 
57  FR 
57  FR 

57  FR 

58  FA 
58  FR 
58  FR 

58  FR 

59  FR 
59  FR 

59  FR 

60  FR 
60  FR 
60  FR 

60  FR 

61  FR 
61  FR 
61  FR 

61  FR 

62  FR 
62  FR 


45984;  10/31/90 
44886;  2/6/91 
20250;  5/2/91 
31984;  7/12/91 
51735;  10/15/91 
2299;  1/21/92 
12359;  4/9/92 
32825;  7/23/92 
48255;  10/22/92 
5044;  1/19/93 
21199;  4/19/93 
42120;  8/6/93 
58218;  10/29/93 
5466;  2/4/94 
22196;  4/29/94 
39618;  8/3/94 
4454;  1/23/95 
19318;  4/17/95 
36854;  7/18/95 
53228;  10/12/95 
1972;  1/24/96 
16955;  4/18/96 
37526;  7/18/96 
54833;  10/22/96 
2434;  1/16/97 
24533;  5/2«7 


The  civil  penalty  decisions  and  orders,  and  the  indexes  and  digests  are  available  in  FAA  offices,  hi  addition, 
the  Administrator's  civil  penalty  decisions  have  been  published  by  commercial  publishers  (Hawkins  Publishing  Company 
and  Clark  Boardman  Callahan)  and  are  available  on  computer  on-line  services  (Westlaw,  LEXIS,  CompuServe  and 
FedWorld).  (The  addresses  of  FAA  offices  where  the  civil  penalty  decisions  may  be  reviewed  and  information  regarding 
these  commercial  publications  and  computer  databases  is  provided  at  the  end  of  this  notice.) 

Civil  Penalty  Actions— Orders  Issued  by  the  Administrator  Order  Number  Index 

[This  Index  irx;ludes  all  decisions  and  orders  issued  t)y  the  Administrator  from  April  1 ,  1997,  to  June  30,  1997.] 


97-14 „ 

Pacific  Aviation  International,  Inc.  d/tVa  Inter-Island  Helicopters. 

5/2/97  „ 

CP95WP0049. 

97-15  

Ray  Randall  Houston  and  Johnson  County  Aerial  Services,  Inc. 
CP95SO0182   CP94SO0101. 

5/8/97  

97-16  

Mauna  Kea  Helicopters. 

5/23/97  

CP94WP0005,  CP95WP0021.  CP94WP0022. 

97-17  „ 

Ronald  V  Stallings. 

5/23/97  : 

CP96WP0083 

97-18  

Pierre  A.  Rot)inson. 

5/23/97  „     _.... 

CP96EA0268. 

97-19  

Donald  M  Missiriian. 

5/23/97  

CP95WP0282 

97-20  

Nicholas  J.  Werie. 

5/23/97  _ 

CP96WP0066 

97-21   

Delta  Air  Lines,  Inc. 

5/28/97  

CP95WP0129. 

97-22  

Sanford  Air.  Inc. 

Sr2S/97  _ 

CP95NE0301. 

97-23  

Detroit  MetropolitarvWayne  County  Airport. 

6/5«7 

CP95GL0069. 
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Administrative  Law  Judges — Power  and  Authority: 

Continuance  of  heanng  

Credibility  findings  


Default  Judgment  ; *.. 


Discovery 


Expert  Testimony , 

Granting  extensions  of  time: 

To  file  Answer  , 

To  file  Brief  ^ ..., 

Hearing  location , 

Hearing  request  


Initial  Deasion  

Junsdiction: 

Generally  

After  Issuance  of  order  assessing  civil  penalty 
After  complaint  withdrawn  

Motion  for  Deasion 


No  authority  to  extend  due  date  for  late  Answer  without  showing  of 
good  cause.  (See  also  Answer). 

Notice  of  Hearing 

Regulate  proceedings — ..^ ~. 

Sanction — — — 


Service  of  law  judges  by  parties 
Vacate  Initial  decision „.... 

Aerial  Photography  

Agency  Attorney  

Air  Carrier: 

Agent/independent  contractor  of 

Careless  or  Reckless  

Duty  of  care: 

Non-delegable  , 


Employee 


Ground  Security  Coordinator.  Failure  to  provide  

/Aircraft  Maintenance  (see  also  Ainvorthiness,  Maintenance  Manual): 
Ger>erally  - ~ 


Acceptat)<e  methods,  techniques,  and  practices 

After  certificate: 

Revocation , 

Airworthiness  Directive,  compliance  with  

Inspection  , 

Major/mirror  repairs „ 

Minimum  Equipment  List  (MEL)  

Aircraft  Records: 

Aircraft  Operation  , 

Flight  and  Duty  Time  ......................»._..... 

"Yellow  tags"  „ 

Aircraft-Weight  arKJ  Balance  (See  Weight  and  Balance)  Airmen: 
Pilots  

/V1TITUQ6  QGVIauOn   .•••••••••••••••••»■■■■••••••••••*•••■•••■•-•■■•••••■••■■•••< 

V./ar6l6SS  or  riGCKIGSS    •■>•••••*«••••«■••••■•■■•■»■••>■•■••■•••••••■■■•••*«••••»•< 


Right  time  limitations  ... 
Follow  ATC  Instruction 


Low  Flight  

Owrier's  responsibility 
Runway  Incursions  .... 
See  and  Avoid  


91-11  Continental  Airlines;  92-29  Haggland. 

90-21  Carroll;  92-3  Part<,  93-17  Metcalf,  94-3  Valley  Air;  94-4  Norttv 

west  /Aircraft  Rental;  95-25  Conquest:  95-26  Hereth:  97-20  Werie. 
91-11  Continental  airilnes:  92-47  Cornwall;  94-8  Nunez;  94-22  Har- 

kins;  94-28  Toyota;  95-10  Diamond. 
89-6  /^encan  Airiines;  91 -1 7  KDS  Aviation;  91-54  Alaska  Airiines. 

92-46  Sutton-Sautter;  93-10  Costello. 
92-21  Sweeney 

95-28  Atlantic  Wortd  Airways;  97-18  Robinson. 

90-27  Gabbert. 

92-50  Cullop. 

93-12  Langton;  94-6  Strohl;  94-27  Larsen. 

94-37  Houston;  95-9  Rayner. 

92-1  Costello:  92-32  Bamhill. 

90-20  Degenhardt;  90-33  Cato;  92-1  Costello;  92-32  BamhHI. 

94-37  Houston;  95-19  Rayner. 

94-39  Kirola. 

92-73  Wyatt;  92-75  Beck;  92-76  Safety  Equipment;  93-11  MerWey; 

96-24  Honzon. 
95-28  Atlantic  Wortd  Ainways;  97-18  Robinson. 

92-31  Eaddy. 
97-20  Werte. 
90-37  Northwest  /Virimes;  91-54  Alaska  Airiines;  94-22  Harkins;  94- 

28  Toyota. 
97-1 8  Robinson. 

90-20  Degenhardt:  92-32  Bamhill;  95-6  Sutton. 
95-25  Conquest  Helicopters. 
93-13  Medel 

92-70  USAir. 

92-48  &  92-70  US/^r;  93-18  Westair  Commuter. 

92-70  USAir;  96-16  Westair  Commuter;  96-24  Horizon;  97-8  Pacific 
Av.  d/b/a  Inter-Island  Helicopters. 

0^18  Westair  Commuter;  97-8  Pacific  Av.  d/tVa  Inter-Island  Heli- 
copters. 

96-16  WestAir  Commuter. 

90-11  ThundertJird  Accessones:  91-8  Watts  Agricultural  Aviation;  93- 
36  4  94-3  Valley  Air;  94-38  Bphan;  95-1 1  Honzon;  96-3  Amenca 
West  Airiines;  97-8  Pacifk:  Av."  d/b/a  Inter-Island  Helicopters:  97-9 
/Uphin;  97-10  Alphin;  97-1 1  Hampton. 

96-3  Amenca  West  Airiines. 

92-73  Wyatt. 

96-18  Kilrain;  97-9  Alphin. 

96-18  Kilrain;  97-10  Alphin. 

96-3  Amenca  West  Airiines. 

94-38  Bohan;  95-1 1  Honzon;  97-1 1  Hampton;  97-21  Detta. 

91-8  Watts  Agncuttural  Aviation. 

96-4  South  Aero. 

91-8  Watts  Agncultural  Aviation;  94-2  Woodhouse. 

91-8  Watts  Agncultural  Aviation. 

91-12  &  91-31  Terry  %  Menne,  92-8  Watkins;  92-49  Richardson  & 

Shimp;  93-17  Metcalf. 
92-49  Rk:hardson  &  Shimp. 
91-12  &  91-31  Terry  &  Menne.  92-6  Watkins:  92-49  Richardson  & 

Shimp;  92-47  Cornwall;   93-17   Metcalf,   93-29  Sweeney,   96-17 

Fenner. 
93-11  Mertcley. 
91-12  4  91-31  Terry  4  Menne;  92-8  Watkins;  92-49  Richardson  4 

Shimp. 
92-^7  Cornwall;  93-17  Metcalf. 
96-17  Fenner. 

92-40  Wendt;  93-18  Westair  Commuter. 
93-29  Sweeney. 
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Air  Opefations  Area  (AOA): 
Air  Camer 

ResponsiMrties 

Airport  Operator: 

ResponsiMittes 

Badge  Display  ..„ „.. 

DefinrtKXi  of „. 

Exclusive  Areas 

Airport  Security  Program  (ASP): 
Cofnp(iarx:e  with  

Airport  Operator: 

Responsibilities 


Air  Traffic  Control  (ATC): 

Error  as  mitigating  factor  ... 
Error  as  exonerating  factor 

Grourx)  Control  

Local  Control  _ 

Tapes  &  Transcnpts  

Aimvorthiness  


Amicus  Curiae  Bnefs  

Arwwer 
ALJ  rrtay  rv^t  extend  due  date  for  iate  Answer  unless  good  cause 

shown. 
Timeliness  of  answer 

What  constitutes 

Appeals  (See  also  Timeliness;  Mailing  Rule): 

Briefs,  Generally ^...„..........„ „ 

Addibonal  Appeal  Bnef  

Appeal  Dismissed  as  premature    

Appeal  Dismissed  as  moot  after  complaint  withdranMi  

Appellate  arguments „ 

Court  of  Appeals,  appeal  to  (See  Federal  Courts. 

"Good  Cause"  for  Late-Filed  Bnef  or  Notice  of  Appeal)  


Motion  to  Vacate  construed  as  a  bnel  . 

Perfecting  an  Appeal.  Generally  ......_ 

Extension  of  Time  for  (good  cause  (or)  „...., 


90-t9  Continental  Airlines;  91-33  Delta  Air  Lines;  94-1  Delta  Air 
Lines. 

90-19  Continental  Airlines;  91-4  [Airport  Operator];  91-18  [Airport  Op- 
erator); 91-40  [Airport  Operator];  91-41  [Airport  Operator];  91-68 
[Airport  Operator);  96-1  [Airport  Operator); 

91-4  [Airport  Operator);  91-33  Delta  Air  Lines. 

90-19  Continental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport  Op- 
erator] 

90-19  Contnental  Airlines;  91-4  [Airport  Operator);  91-58  [Airport  Op- 
erator). 

91-4  [Airport  Operator);  91-18  [Airport  Operator);  91-40  [Airport  Oper- 
ator); 91-41  (Airport  Operator);  91-58  [Airport  Operator);  94-1  Delta 
Air  Lines;  96-1  [Airport  Operator);  97-23  Detroit  Metropolitan. 

90-12  Continental  Airlines;  91-4  [Airport  Operator);  91-18  [Airport  Op- 
erator); 91-40  [Airport  Operator);  91-41  [Airport  Operator];  91-58 
[Airport  Operator);  96-1  [Airport  Operator);  97-23  Detroit  Metropoli- 
tan. 

91-12  &  91-31  Terry  &  Menne. 

91-12  &  91-31  Teny  &  Menne;  92-40  Wendt 

91-12  Terry  &  Menne;  93-18  Westair  Commuter. 

91-12  Terry  &  Menne. 

91-12  Teny  &  Menne;  92-49  Richardson  &  Shimp. 

91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  92-48  &  92- 
72  USAir;  94-2  Woodhouse;  95-1 1  Horizon;  96-3  America  West 
Airlines;  96-18  Kilrain;  94-25  USAir;  97-8  Pacific  Av.  d/lVa  Inter-ls- 
land  Helicopters;  97-9  Alphin;  97-10  Alphin;  97-11  Hampton;  97-21 
Delta. 

90-25  Gat)bert. 

95-28  Atlantic  WorW  Airways;  97-18  Robinson. 

90-3  Metz;  90-15  Playter;  92-32  Bamhill;  92-47  ComwaJI;  92-75 
Beck;  92-76  Safety  Equipment;  94-5  Grant;  94-29  Sutton;  94-30 
Columna;  94-43  Perez;  95-10  Dianrond;  95-28  Atlantic  World  Air- 
ways; 97-18  Robinson;  97-19  Missirlian. 

92-32  Barnhill;  92-75  Beck;  97-19  Missiriian. 

89-4  Metz;  91-45  Park;  92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck; 

93-24  Stelel  City  Aviatiwi;  93-28  Strohl;  94-23  Perez;  95-13  Kilrain. 
92-3  Park;  93-5  Wendt;  93-6  Westair  Commuter.  93-28  Strohl;  94-4 

NorttTwest  Aircraft;  94-18  Luxemtxjrg;  94-29  Sutton;  97-22  Sanford 

Air. 
95-19  Rayner. 
92-9  Griffin. 
92-70  USAir. 

90-3  Metz;  90-27  Gabbert;  90-39  Hart;  91-10  Graham;  91-24  Esau; 

91-48  Wendt;  91-50  &  92-1  Costelto;  92-3  Park;  92-17  Giuffrida; 

92-39  Beck;  92-41  Moore  &  Satxe  Associates;  92-52  Beck;  92-57 

Detroit  Metro  Wayne  Co.  Airport;  92-69  McCabe;  93-23  Allen;  93- 

27  Simmons;  93-31  Allen;  95-2  Meronek;  95-9  Woodhouse;  95-25 

Conquest,  97-6  WRA  Inc;  97-7  Stalling. 
91-11  Continental  Airiines. 
92-17  Giuffrida;  92-19  Cornwall;  92-39  Beck;  94-23  Perez;  95-13 

Kilrain;  96-5  Alphin  Aircraft. 
89-8  Thunderbird  Accessories;  91-26  Britt  Airways;  91-32  Bargen; 

91-50  Costelto;  92-2  &  93-3  Wendt;  93-24  Steel  City  Aviatton;  93- 

32  Nunez. 


Federal  Register  /  Vol.  62.  No.  137  /  Thursday,  July  17,  1997  /  Notices 


38343 


Civil  Penalty  Actions — Orders  issued  by  the  Administrator  Subject  Matter  Index— Continued 

[Current  as  of  June  30,  1997] 


Failure  to 


Notice  of  appeal  construed  as  appeal  brief 
What  Constitutes  


Service  of  brief: 

Failure  to  serve  other  party 
Timeliness  of  Notice  of  Appeal  . 


Withdrawal  of 


Assault  (see  also  Battery,  and  Passenger  Misconduct) 

"AttempT  

Attorney  Conduct: 

Obstreperous  or  Disruptive  

Attorney  Fees  (See  EAJA) 

Aviation  Safety  Reporting  System 

Balkwn  (Hot  Air)  

Bankruptcy 

Battery  (see  also  Assault  and  Passenger  Misconduct) 
Certiftoates  and  Authorizations: 

Surrender  when  revoked  „ 

Civil  Air  Security  Nattonal  Airport: 

Inspection  Program  (CASNAIP)  

Civil  Penalty  Amount  (See  Sanction) 
Ctosing  Argument  (See  Final  Oral  Argument) 

Collateral  Estoppel 

Complaint: 

Complainant  Bound  By 


89-1  Gressani;  89-7  Zenkner;  90-1 1  Thunderbird  Accessones;  90-36 
P.  Adams;  90-39  Hart;  91-7  Pardue;  9i-l0  Graham:  91-20  Bargen; 
91-43,  91^W.  91-46  &  91-47  Delta  Air  Lines,  92-11  Alilin.  92-15 
Dillman;  92-18  Bargen;  92-34  Canell;  92-35  Bay  Land  Aviation; 
92-36  Southwest  Airiines,  92-45  O'Bnen;  92-56  Montauk  Canbbean 
Ainways;  92-67  USAIr;  92-68  Weintraub:  92-78  TWA;  93-7  Dunn; 
93-8  Nunez;  93-20  Smith;  93-23  &  93-31  Allen;  93-34  Castle  Avia- 
tion; 93-35  Steel  City  Aviation;  94-12  Bartusiak;  94-24  Page.  94-26 
French  Aircraft,  94-34  American  International  Ainways.  94-36  Amer- 
ican Interr^ational  Airways;  94-36  American  international  Airways. 
95-4  Hanson;  95-22  &  96-5  Alphin  Aircraft;  96-2  Skydiving  Center; 
96-13  Winslow;  97-3  (Airport  Operator),  97-6  WRA,  Inc.  97-15 
Houston  &  Johnson  County. 

92-39  Beck;  94-15  Columna;  95-9  Woodhouse,  95-23  Atlantic  Wortd 
Airways;  96-20  Missiriian;  97-2  Sanford  Air. 

90-4  Metz;  90-27  Gabbert;  91^;5  Part<;  92-7  West;  92-17  Giuffrida; 
92-39  Beck;  93-7  Dunn;  94-15  Columna;  94-23  Perez,  94-30 
Columna;  95-9  Woodhouse;  95-23  Atlantic  Worid  Ain*rays:  96-20 
Missiriian;  97-2  Sanford  Air. 

92-17  Giuffrida;  92-19  Cornwall. 

90-3  Metz;  90-39  Hart;  91-50  Costelto;  92-7  West;  92-69  McCabe; 
93-27  Simmons;  95-2  Meronek;  95-9  Woodhouse;  95-15  Alphin 
Aviation;  96-14  Mkltown  Neon  Sign  Corp..  97-7  &  97-17  Stallings. 

89-2  Lincoln-Walker;  89-3  Sittko;  90-4  Nordrum:  90-5  Sussman:  90- 
6  Dabaghian;  90-7  Steele;  90-8  Jenkins,  90-9  Van  Zandt;  90-13 
aOell;  90-14  Miller;  90-28  Puleo;  90-29  Sealander:  90-30 
StekJinger;  90-34  D.  Adams;  90-40  &  90-41  Westair  Commuter  Air- 
lines; 91-1  Nestor;  91-5  Jones;  91-6  Lowery:  91-13  Kreamer;  91- 
14  Swanton;  91-15  Knipe;  91-16  Lopez;  91-19  Bayer,  91-21  Bntt 
Ain^wiys;  91-22  Omega  Silicone  Co.;  91-23  Continental  Airiines;  91- 
25  Sanders;  91-27  Delta  Air  Lines;  91-28  Continental  Airiines:  91- 
29  Smith;  91-34  GASPRO;  91-35  M.  Graham;  91-36  Howard;  91- 
37  Vereen;  91-39  Amenca  West;  91-42  Pony  Express;  91-49 
ShieWs;  91-56  Mayhan;  91-57  Britt  Ainvays;  91-59  Gnffin;  91-60 
Brinton;  92-2  Koller;  92-4  Delta  Air  Unes;  92-6  Rothgeb;  92-12 
Bertetto;  92-20  Delta  Air  Lines;  92-21  Cronberg;  92-22,  92-23,  92- 
24,  92-25,  92-26  &  92-28  Delta  Air  Unes;  92-33  Port  Authority  of 
NY  &  NJ;  92-42  Jayson;  92-43  Delta  Air  Unes;  92-44  Owens;  92- 
53  Humble;  92-54  &  92-55  Northwest  Airiines;  92-60  Costelto;  92- 
61  Romerdahl;  92-62  USAir;  92-63  Schaefer;  92-64  &  92-66  Delta 
Air  Lines;  92-66  Satire  Associates  &  Moore,  92-79  Delta  Air  Unes; 
93-1  Powell  &  Co.;  93-4  Harrah;  93-14  Fenske;  93-15  Brown;  93- 
21  Delta  Air  Lines;  93-22  Yannotone;  93-26  Delta  Air  Unes;  93-33 
HPH  Aviatton;  94-9  B  &  G  Instmrnents;  94-10  Boyle;  94-11  Pan 
American  Airways;  94-13  Boyle;  94-14  B  &  G  Instruments;  94-16 
Ford;  94-33  Trans  Worid  Airiines;  94-41  Dewey  Towner;  94-42 
Taytor  95-1  Diamond  Aviatton;  95-3  Delta  Air  Unes;  95-5  Araya, 
95-6  Sutton;  95-7  Empire  Airiines;  95-20  USAir;  95-21  Faisca;  95- 
24  Delta  Air  Unes;  96-7  Delta  Air  Unes;  96-8  Empire  Airiines;  96- 
10  USAir,  96-11  USAir,  96-12  USAir;  92-21  Houseal,  97-4  [Airpon 
Operator);  97-5  WestAir. 

96-6  Ignatov;  97-12  Mayer. 

89-5Schultz. 

94-39  Kirola. 

90-39  Hart;  91-12  Terry  &  Menne,  92-49  Richardson  &  Shimp. 

94-2  Woodhouse. 

91-2  Continental  Airiines. 

96-6  Ignatov;  97-12  Mayer. 

92-73  Wyatt. 

91-4  [Airport  Operator);  91-18  (Airport  Operator);  91-40  [Airport  Oper- 
ation); 91-41  [Airport  Operator);  91-58  (Airport  Operato^. 


91-8  Watts  Agricultural  Aviatkxi. 
90-10  Webb;  91-53  Koller. 
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No  Timely  Answer  to  (See  Answer) 

Partial  Dismissal/Full  Sanction  „ , 

Staieness  (see  Stale  Complaint  Rule) 

Statute  of  bmifattons  (See  Statute  of  Limitations) 

Timeliness  of  Complaint  ^......_._.................... 

Withdrawal  of  

Compliance  &  Enforcement  Program: 

(FAA  Order  No.  2150.3A)  , 


Compliance/Enforcement  Bulletin  92-3 
Sanction  Guidance  Table  


Concealment  of  Weapons  (See  Weapons  Vioiations) 

Consolidation  of  Cases 

Constitutionality  of  Regulations  (See  also  Double  Jeopardy): 
Generally  _ 


Continuance  of  Heanng  

Corrective  Action  (See  Sanction) 
Credibility  of  Witnesses: 

Generally  

Bias „ 

Defer  to  ALJ  determination  o(  

Expert  witnesses  (See  also  Witnesses) 

Identification  by  eyewitnesses 

Impeachment - 

De  facto  answer 

Deliberative  Process  Privilege  „.. 

Deten^ence  


Discovery: 

Deliberative  Process  Privilege 

Depositions,  generally  

Notice  of  deposition 

Failure  to  Produce  


Sanction  for  

Regarding  Unrelated  Case 

Double  Jeopardy 

Due  Process: 

GeneraJly  


Before  finding  a  violation 

Multiple  violations  

No  nght  to  assigned  counsel 
Viotetion  of 


EAJA: 

Adversary  Ac^udlcation 


Amount  of  award  

Appeal  from  ALJ  decision 

Expe"  witness  fees  , 

Final  disposition  

Furttier  proceedings  

Jurisdiction  over  appeal  ... 
Late-filed  application 

Other  expenses  

Position  of  agerx^y 

Prevailing  party  

Special  circumstances 

Sutjstantial  justification  ..... 


Supplementation  of  application 
Evidence  (See  Proof  4  Evidence) 

Ex  Parte  Communications  

Expect  Witnesses  (See  Witness): 
Extension  of  Time: 

By  Agreement  of  Parties  

Dismissal  by  DecisionmaKer  


94-19  Pony  Express;  94-40  Polynesian  Ainways. 


9>-51  Hagwood;  93-13  Medel;  94-7  Hereth;  94-5  Grant. 
94-39  Kirola;  95-6  Sutton. 

89-5  Schultz;  89-6  American  Airlines;  91-38  Esau;  92-5  Delta  Air 

Lines. 
96-19  [Air  Canier). 
89-5  Schultz;  90-23  Broyles;  90-33  Cato;  90-37  Northwest  Airlines; 

91-3  Lewis;  92-5  Delta  Air  Lines. 

90-12,  90-18  &  90-19  Continental  Airlines. 

90-12  Continental  Airlines;  90-18  (Continental  Airlines;  90-19  Con- 
tinental Airlines,  90-37  Northwest  Airlines;  96-1  [Airport  Operator]; 
96-25  USAir,  97-16  Mauna  Kea. 

90-25  Gabbert;  92-29  Haggland. 


95-25  Conquest  Helicopters;  95-26  Hereth. 
97-9  Alphin. 

90-21  Carroll;  92-3  Park;  93-17  Metcalf;  95-26  Hereth;  97-20  Werle. 
90-27  Gatibert;  93-17  Metcalf;  96-3  Amenca  West  Airlines. 
97-20  Werle 

94-4  Northwest  Aircraft  Rental. 
92-32  Bamhill. 

8&-6  Amencan  Airlines;  90-12,  90-18  &  90-19  Continental  Airlines. 
89-5  Schultz;  92-10  Flight  Unlimited;  95-16  Mulhall;  95-17  Lanry's 
Flying  Service;  97-1 1  Hampton. 

8^-6  Amencan  Airlines;  90-12,  90-18  &  90-19  Continental  Airlines. 

91-54  Alaska  Airlines. 

91-54  Alaska  Airlines. 

90-18   &   90-19   Continental   Airlines;   91-17  KDS  Aviation;   93-10 

Costello. 
91-17  KDS  Avtatkxi;  91-54  Alaska  Airlines. 
92-46;  Sutton-Sautter. 
95-8  Charter  Airlines;  96-26  MkJtown. 

89-6  Amencan  Airlines;  90-12  (Continental  Airlines;  90-37  Northwest 

Airlines;  96-1  (Airport  Operator];  97-8  Pacific  Av.  d/b/a  Inter-Island 

Helicopters. 
90-27  Gabbert 
96-26  Midtovim;  97-9  Alphin. 

97-8  Pacific  Av.  d/b/a  Inter-lslarxJ  Helicopters:  97-9  Alphin. 
89-6  Amencan  Airlines;  90-12  Continental  Airlines;  90-37  Northwest 

Airlines;  96-1  (Airport  Operator);  97-8  Pacific  Av.  d/lVa  Inter-Island 

Helicopters. 

90-17  Wilson;  91-17  &  91-52  KDS  Aviation;  94-17  TCI;  95-12  Toy- 

95-27  Valley  Air. 

95-9  Woodhouse. 

95-27  Valley  Air. 

96-22  Woodhouse. 

91-52  KDS  Aviation. 

92-74  Wendt;  96-22  Woodhouse. 

96-22  Woodhouse. 

93-29  Sweeney. 

96-27  Valley  Air. 

91-52  Aviation. 

95-18  Pacific  Sky. 

91-52  &  92-71  KDS  Aviation;  93-9  Wendt;  95-18  Pacific  Sky;  95-27 

Valley  Air;  96-15  Valley  Air. 
95-27  Valley  Air. 

93-10  Costello;  95-16  Mulhall;  95-19  Rayner. 


89-6  Amencan  Airlines;  92-41  Moore  &  Sabre  Associates. 
89-7  Zenkner;  90-39  Hart. 


Federal  Register  /  Vol.  62,*^  No.  137  /  Thursday,  July  17.  1997  /  Notices 


38345 


Civil  Penalty  Actions— Orders  Issued  by  the  Administrator  Subject  Matter  Index— Continued 

(Current  as  of  June  30,  1997] 


Good  Cause  for 

Objection  to  „ 

Who  may  grant 

Federal  Courts  

Federal  Rules  of  Civil  Procedure  

Federal  Rules  of  Evidence  (See  also  Proof  &  Evidence): 

Admissions  

Settlement  Offers ~ ^........_ 

Subsequent  Remedial  Measures  . >... .........~ 

Final  Oral  Argument  

Fireanns  (See  Weapons) 

Ferry  Flights  

Flight  &  Duty  Time: 

Circumstances  beyond  crew's  control: 

Generally  

Foreseeability  

Late  freight  „ „ 

Weather  „ „..„.. — . 

Ckimpetency  check  flights  .-.. ~........^.. 

Limitation  of  Duty  Time  . 

Limitation  of  Flight  Time  - 

"Other  commercial  flying" 


Flights 

Freedom  of  Information  Act „ 

Fuel  Exhaustion  

Guns  (See  Weapons) 

Ground  Secunty  (Coordinator  (See  also  Air  Carrier  Standard  Security 
Program): 

Failure  to  provide 

Hazardous  Materials: 

Transportation  of,  generally _ 


Civil  Penalty,  generally 


Corrective  Action  

Culpability  ^.. . ... — ...~ 

Financial  hardship  . 

installment  plan .^..~._..» » ~. 

First-time  violation  „ ._ 

Gravity  of  violation .................. — . 

Minimum  penalty ~........~ 

Criminal  Penalty ~__ 

EAJA,  applicability  of „ 

Individual  violations  

Judicial  review  

Knowingly  _ 

Informal  Conference — ..... .■.- 

Initial  Decision: 

What  constitutes  

Interference  with  crewmembers  (see  also  Passenger  Misconduct;  As- 
sault). 
Interlocutory  Appeal 


Internal  FAA  Policy  &/or  Procedures „ 

Jurisdiction: 

After  initial  decision  

After  Order  Assessing  Civil  Penalty 

After  withdrawal  of  complaint  ............. — 

$60,000  Limit  '. 

EAJA  cases  _- - 

HazMat  cases 

NTSB  

Knowledge  of  concealed  weapon  (See  also  Weapons  Violation) 

Laches  (See  Unreasonable  Delay) 

Mailing  Rule,  generally  „ 


Overnight  express  delivery 

Maintenance  (See  Aircraft  Maintenance) 

Maintenance  Instruction 

Maintenance  Manual  

Air  earner  maintenance  manual  

/Approved/accepted  repairs 


89-8  ThundertMrd  Accessones. 

89-8  Thundertnrd  /Accessones;  93-3  Wendt 

90-27  Gabbert. 

92-7  West;  97-1  Mtdtown  Neon  Sign. 

91-17  KDS  Aviation. 

9&-25  US/Air. 

95-16  Mulhall;  96-25  USAir. 
96-24  Honzon;  96-25  USAir. 
92-3  Parte. 

95-8  Charter  Airiines. 


95-8  Charter  Airtines. 

95-8  Charter  Airiines. 

9&-8  Charter  /Viriines. 

95-8  Charter  Airtines. 

96-4  South  Aero. 

95-8  Charter  Airlines;  96-4  South  Aero. 

95-8  Charter  Airiines. 

95-8  Charter  Airiines. 

94-20  Conquest  Helicopters. 

93-10  Costello. 

95-26  Hereth. 


96-16  WestAir  Commuter. 

90-37  Northwest  Airiines;  92-76  Safety  Equipment:  92-77  tcI;  94-19 
Pony  Express,  94-31  Smalling,  95-12  Toyota,  95-16  Mulhall;  96-26 
Midtown. 

96-77  TCI;  94-28  Toyota;  94-31  Smalling;  9&-16  Mulhall;  96-26  Mtd- 
town. 

92-77  TCI;  94-28  Toyota. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling. 

95-16  Mulhall. 

95-16  Mulhall. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling,  96-26  Midtown. 

95-16  Mulhall. 

92-77  TCI;  94-31  Smalling. 

94-17  TCI;  95-12  Toyota. 

95-16  Mulhall. 

97-1  Midtown  Neon  Sign. 

92-77  TCI;  94-19  Pony  Express,  94-31  Smalling. 

94—4  Northwest  Aircraft  Rental. 

92-32  Bamhill. 

92-3  Parte;  96-6  Ignatov;  97-12  Mayer. 

89-6  Amencan  Airiines;  91-54  Alaska  Airiines;  93-37  Airspect;  94-32 

Detroit  Metropolitan. 
89-6  Amencan  Airiines;  90-12  Continental  Airiines;  92-73  Wayatt. 

90-20  Degenhardt;  90-33  Cato;  92-32  Bamhill;  93-38  Strohl. 

94-37  Houston;  95-19  Rayner 

94-39  Kirola. 

90-12  Continental  Airiines. 

92-74  Wendt,  96-22  Woodhouse. 

92-76  Safety  Equipment. 

90-1 1  Thunderbird  Accessones. 

89-5  Schultz;  90-20  Degenhardt. 

89-7  Zenkner,  90-3  Metz;  90-11   Thundert)ird  Accessones;  90-39 

Hart. 
89-6  Amencan  Airtines. 

93-36  Valley  Air 

93-1 1  ThundertJird  Accessories;  96-25  USAir. 

96-3  Amenca  West  Airiines. 

96-3  Amenca  West  Airiines. 
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Manufacturer's  maintenance  manual  

Minimum  Equipment  List  (MEL)  (See  Aircraft  Maintenarwe) 

Mootness,  appeal  dismissed  as  moot  

National  Aviation  Safety  Inspection  Program  (NASIP)  

National  Transportation  Safety  Board: 

Administrator  not  bound  by  NTSB  case  law 


Lack  of  Jurisdiction 

Notice  of  Hearing: 

Receipt 

Notice  of  Proposed  Civil  Penalty: 

Initates  Action  

Signature  of  agency  attorney 

Withdrawal  of 

Operate,  generally  


Responsibility  of  aircraft  owner/operator  for  actions  of  pilot 
Oral  Argument  before  Administrator  on  appeal: 

Decision  to  hold „ 

Instructions  for  

Order  Assessing  Civil  Penalty: 

Appeal  from  ^. 

Timeliness  of  request  for  hearing 

Withdrawal  of 


Parts  Manufacturer  Approval  (PMA): 

Failure  to  obtain _ „. 

Passenger  MiscorxJuct  .„..^...„„..„.....„..,».. 

Assautt/Battery „ _.. 

Interference  with  a  crewmember 

Smoking „ „ „. 

Stowing  cany-on  Items ..... 

Penalty  (See  Sarx:t)on;  Hazardous  Materials): 

Person 

Prima  Facte  Case  (See  also  Proof  &  Evidence)  

Proof  &  Evidence  (See  also  Federal  Rules  of  Evidence): 

Affirmative  Defense  

Burden  of  Proof  , 


Circunnstantial  Evidence 


Credibility   (See  Administrative  Law  Judges;  CredMKty  ot  Wit- 
nesses): 

Criminal  starxlard  rejected  „ 

Ctosing  Arguments  (See  also  Final  OraJ  Argument) ....__ 

Extra-record  material  .. 

Hearsay  

Identification  by  eyewitness  reliat)ility  of  ................. . 

Preponderance  of  evidence  


Presumption  that  message  on  ATC  tape  is  received  as  transmitted 

Presumption  that  a  gun  is  deadly  or  dangerous  

Presumption  that  owner  gave  pitot  permission  ....... . _„...,.... 

Pnma  facie  case 

Settlement  offer  _„. „...„„...... 

Subsequent  remedial  measures 

Substantial  evidence  ................ 

Pro  Se  Parties: 

Special  Consideratior« 

Prosecutorial  Discretion „ 


Reconsideration: 

Denied  by  ALJ  „... 

Granted  by  AU  : 

Late  Request  for 

Petition  tsased  on  new  material 

Repetitious  petitions  

Stay  of  Order  Pending 

Redundancy,  enhancing  safety  _„... 

Remarxj  _ 


96-3  America  West  Airtines. 

92-9  Griffin;  94-17  TCI. 
90-16  Rocky  Mountain. 

91-12  Terry  &  Menne;  92-49  Richardson  &  Shrimp;  93-18  Westair 

Commuter. 
90-11  Thundertnrd  Accessories;  90-17  Wilson;  92-74  Wendt. 

92-31  Eaddy. 

91-9  Continental  Airtines. 

93-12  Langton. 

90-17  Wilson. 

91-12  &  91-31   Teny  &  Menne;  93-18  Westair  Commuter;  96-17 

Fenner. 
96-17  Fenner. 

92-16  Wendt. 
92-27  Wendt. 

92-1  Costello;  95-19  Rayner. 
95-19  Rayner. 

89-4  Metz;  90-16  Rocky  Mountain;  90-22  USAir;  95-19  Rayner;  97-7 
Stalling. 

93-19  Pacific  Sky  Supply. 

92-3  Park. 

96-6  Ignatov;  97-12  Mayer. 

96-6  Ignatov;  97-12  Mayer. 

92-37  Giuffrida. 

97-12  Mayer. 

93-18  Westair  Commuter. 

95-26  Hereth;  96-3  America  West  Airlines. 

92-13  Delta  Air  Lines;  92-72  Giuffrida. 

90-26  &  90^3  Waddell;  91-3  Lewis;  91-30  Trujillo;  92-13  Delta  Air 

Lines;  92-72  Giuffiida;  93-29  Sweeney. 
90-12,  90-19  &  91-9  Continental  Airtines;  93-29  Sweeney;  96-3 

America  West  Airtines;  97-10  Alphin;  97-1 1  Hampton. 


91-12  Terry  &  Menne. 

94-20  CofKjuest  Helicopters. 

95-26  Hereth;  96-24  Horizon. 

92-72  G.uffrida. 

97-20  Werie. 

90-11  ThurxJertnrd  Accessories;  90-12  Continental  Airtines;  91-12  & 

91-31  Terry  &  Menne;  92-72  Giuffrida. 
91-12  Terry  &  Menne;  92-49  Richanjson  &  Shimp. 
90-26  Waddell;  91-30  Trujilto. 
96-1 7  Fenner. 

95-26  Hereth,  96-3  America  West. 
95-16  Mulhall;  96-25  USAir. 
96-24  Horizon;  96-25  USAir. 
92-72  Giuffrida. 

90-1 1  ThundertJird  Accessories;  90-3  Metz;  95-25  Conquest 

89-6  American  Airtines;  90-23  Broyles;  90-38  Continental  Airtines; 

91-41  (Airport  Operator];  92-46  Sutton-Sautter;  92-73  Wyatt;  95-17 

Lanry"s  Flying  Service. 

89-4  &  90-3  Metz. 

92-32  Barnhill. 

97-14  Pacific  Aviation. 

96-23  Kilrain. 

96-9  [Airport  Operator). 

90-31  Canoll;  90-32  Continental  Airtines. 

97-11  Hampton. 

89-6  American  Airtines;  90-16  Rocky  Mountain;  90-24  Bayer;  91-51 

Hagwood;   91-54  Alaska  Airtines;  92-1    Costelto;  92-76  Safety 

Equipment;  94-37  Houston;  97-18  Robinson. 
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Repair  Station 


Request  for  Hearing  

Constructive  withdrawal  of  

Rules  of  Practice  (14  CFR  Part  13.  Sutjpart  G): 

Applicability  of 

Challenges  to 


Effect  of  Changes  in 
Initiation  of  Action  .... 

Runway  incursions 

Sanction: 

Ability  to  Pay 


Agency  policy: 

AU  Bound  by  

Changes  after  complaint 

Statements  of  {e.g.,  FAA  Order  2150.3A,  Sanction  Guidance 
Table,  memoranda  pertaining  to). 


Superceded  policy 

Compliance  Dtsposition  

Consistency  with  Precedent 

Superceded  policy 

Corrective  Action  


Discovery  (See  Discovery) 
Factors  to  consider 


First-Time  Offenders 

HazMat  (See  Hazardous  Materials) 

Inexpenence  

Installment  Payments  

Maintenance  ~.„.. 


Maximum  

Minimum  (HazMat) 
Modified  


Partial  Dismissal  of  Complaint/Full  Sanction  (See  also  Complaint) 

Sanctions  in  specific  cases: 

Passenger  Misconduct  „.... 

Person  evading  screening  (see  also  Screening)  , 

Pilot  Deviation 

Test  object  detection  .'. 

Unairworthy  aircraft  

Unauthorized  access 


Weapons  violations 


Screening  of  Persons: 

Air  Carrier  failure  to  detect  weapon: 

Sanction 

Entering  Sterile  Areas  

Sanction  for  evading  screening  (see  also  Sanction)  

Security  (See  Screening  of  Persons,  Standard  Security  Program,  Test 
Object  Detection,  Unauthorized  Access,  Weapons  Violations): 

Sealing  of  Record 

Separation  of  Functions _ 


Service  (See  also  Mailing  rule;  Receipt): 
Of  NPCP 


Flight    Unlimited;     94-2 


90-11     Thundert)ird    Accessones;    92-10 

Woodhouse;  97-9  Alphin;  97-10  Alphin. 
94-37  Houston;  95-19  Rayner. 
97-7  Stalling. 


90-12,  90-18  &  90-19  Continental  Airiines;  91-17  KDS  Aviation. 
90-12,  90-18  &  90-19  Continetal  Airiines;  90-21  Canoll;  90-37  North- 
west Airtines. 
90-21  CanDll;  90-22  USAir;  90-38  Continental  Airtines. 
91-9  Continental  Airiines. 
92-40  Wendt;  93-18  Westair  Commuter. 

89-5  Schuttz;  90-10  Webb;  91-3  Lewis;  91-38  Esau;  92-10  Right  Un- 
limited; 92-32  Barnhill;  92-37  &  92-72  Giuffnda;  92-38  Cronberg; 
92-46  Sutton-Sautter;  92-51  KoWick;  93-10  Costello;  94-4  North- 
west Aircraft  Rental;  94-20  Conquest  Helicopters;  95-16  Mulhall; 
95-17  Larry's  Flying  Service;  97-8  Paafic  Av.  d/b/a  Inter-Island  Heli- 
copters: 97-11  Hampton;  97-16  Mauna  Kea. 

90-37  Northwest  Airiines;  92-46  Sutton-Sautter;  96-19  [Air  Carrier]. 

97-7  &  97-1 7  Stallings. 

90-19  Continental  Airiines;  90-23  Broyles:  90-33  Cato;  90-37  North- 
west Airiines;  92-46  Sutton-Sautter;  96-4  South  Aero;  96-19  [Air 
Camer];  96-25  USAir. 

96-19  [Air  Camer]. 

97-23  Detroit  Metropolitan 

96-6  Ignatov;  96-26  Midtown. 

96-19  [Air  Camer]. 

91-18  [Airport  Operator];  91-40  [Airport  Operator];  91-41  [Airport  Op- 
erator]; 92-5  Delta  Air  Lines,  93-18  Westair  Commuter;  94-28  Toy- 
ota; 96-4  South  Aero;  96-19  [Air  Camer];  97-16  Mauna  Kea;  97-23 
Detroit  Metropolitan. 

89-5  Schultz;  90-23  Broyles;  90-37  Northwest  Airtines;  91-3  Lewis; 
91-18  [Airport  Operator];  91-40  [Airport  Operator],  91-41  [Airport 
Operator];  92-10  Flight  Unlimited;  92^6  Sutton-Sautter;  92-51 
Kobick;  94-28  Toyota;  95-11  Horizon;  96-19  [Air  Camer);  96-26 
Midtown;  97-16  Mauna  Kea. 

89-5  Schuttz;  92-5  Delta  Air  Lines;  92-51  Koblick. 


92-10  Flight  Unlimited. 

95-16  Mulhall;  95-17  Larry's  Flying  Ser\rice 

95-11  Horizon;  96-3  Amenca  West  Airiines;  97-8  Pacific  Av 

Inter-Island  Helicopters;  97-9  Alphin:  97-10  Hampton. 
90-10  Webb;  91-53  Koller;  96-19  [Air  Camer). 
95-16  Mulhall;  96-26  Midtown 
89-5  Schultz;  90-11   ThundertJird  Accessories;  91-38  Esau.  92 

Flight  Unlimited;  92-13  Delta  Air  Lines:  92-32  Barnhill. 
94-19  Pony  Express;  94-40  Polynesian  Airways. 


d/tva 


■10 


97-12  Mayer. 

97-20  Werie. 

92-8  Watkins. 

90-18  &  90-19  Continental  Airiines;  96-19  [Air  Camer). 

97-8  Pacific  Av.  d/b/a  Inter-Island  Helicopters;  97-9  Alphin 

90-19  Continental  Airiines;  90-37  Northwest  Airtines;  94-1  Delta  Air 

Lines. 
90-23  Broyles;  90-33  C^ato;  91-3  Lewis;  91-38  Esau;  92-32  Barnhill; 

92-46  Sutton-Sautter;  92-51   Koblick,  94-5  Grant;  97-7  &  97-17 

Stallings. 


94-44  Amencan  Airtines. 

90-24  Bayer;  92-58  Hoedl;  97-20  Werie. 

97-2(nWerie. 


97-13  Westair  (^mmuter. 

90-12  Continental  Airiines;  90-18  Continental  Airtines;  90-19  Con- 
tinental Airiines,  90-21  Carroll,  90-38  Continental  Airtines,  93-13 
Model. 


90-22  USAir  97-20  Werie. 
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Of  FNPCP 

Receipt  of  document  sent  by  mai 

Return  of  certified  mail  

Valid  ServK» ™. 

Setttement _..-. ~». 

Smoking  .... 

Staie  Complaint  Rule: 

If  NPCP  not  sent  „ 

Standard  Security  Program  (SSP): 
Compliance  witti  


GrouTKJ  Security  Coordinator 

Statute  of  Limitatiora 

Stay  of  Orders  

PendHig  judKiaJ  review 

Stnct  Liability 


Proof  of  violation „ ..„ 

Timeliness  (See  also  Complaint;  Mailing  Rule;  and  Appeals): 

Of  response  to  NPCP 

Of  complaint  ..._......_.__.._...._.«...„.............___....._....„....»._..„ 

Of  reply  brief 

Of  request  tor  heanng  

Of  EAJA  application  (See  EAJA-Finai  disposition.  EAJA^urisdKtion): 

Unapproved  Parts  (See  also  Parts  Manufacturer  Approval) 

Unauttxjrized  Access: 

To  Aircraft  

To  Air  Operations  Area  (AOA)  _....„ . .„ ,._ 


Unreasonable  Delay  In  Initiating  Action  .. 
Visual   Cues   IndKabng   Runway   (see 
M/eapons  Violations,  generally. 


Airmen;    Runway   Incursion), 


Corv»aled  weapon 

"Deadfy  or  Dangerous"  ... 

First-time  Offenders , 

Intent  to  commit  violation 


Knowledge: 

Of  Weapon  Corx^alment  (See  also  Knowledge) 
Sanction  (See  Sanction) 

Weight  and  Batarxs  

Witness  (See  also  Credibility): 
Absence  of, 

Failure  to  sutjpoena  „. 

Expert  tesbnxxiy: 

Evaluation  of „ 


Expert  witness  fees  (See  EAJA) 


9o"i3  Medei. 

92-31  Eaddy. 

97-7  4  97-17  Stallings. 

92-18  Bargen. 

91-50  &  92-1  Costello;  95-16  Mulhall. 

92-37  Giuffrida;  94-18  Luxemburg. 

97-20  Werie. 

90-12,  90-18  &  90-19  Continental  Airiines;  91-33  Delta  Airlines;  91- 
55  Continental  Airlines;  92-13  &  94-1  Delta  Airlines;  96-19  (Air  Car- 
rier]. 

96-16  Westair  Commuter. 

97-20  Werie. 

90-31  Carroll;  90-32  Continental  Airlines. 

96-14  Charter  Airlines. 

89-5  Schuttz;  90-27  Gabbert;  91-18  [Airport  Operator);  91-40  [Airport 
Operator]:  91-58  [Airport  Operator);  97-23  Detroit  Metropolitan. 

90-12.  90-18.  90-19.  91-9  &  91-65  Continental  Airlines;  92-13  Delta 
Air  Lines,  96-19  [Air  Carrier] 

90-18.  90-19  &  91-9  Continental  Airlines;  92-13  Delta  Air  Lines. 

90-18  A  90-19  Continental  Airlines;  96-19  [Air  Carrier] 

90-22  USAir. 

91-51  Hagwood;  93-13  Medel;  94-7  Hereth. 

92-73  Wyatt. 

97-11  Hamp«on. 

93-12  Langton;  95-19  Rayner. 

93-19  Pacific  Sky  Supply. 

90-12  &  90-19  Continental  Airlines;  94-1  Delta  Air  Lines. 

90-37  NorttTwest  Airtines;  91-18  [Airport  Operator);  91-40  [Airport  Op- 
erator]; 91-68  (Airport  Operator);  94-1  Delta  Air  Lines. 

90-21  CanoM. 

89-5  Schultz;  90-10  Webb;  90-20  Degenhardt;  90-23  Broyles;  90-33 
Cato;  90-26  &  90-43  Waddell;  91-3  Lewis;  91-30  Trujilk);  91-38 
Easu;  91-53  KoHer  92-32  BamhiM;  92-46  Sutton-Sautter  92-51 
Koblick;  92-59  Petek-Jackson;  94-5  Grant;  94-44  American  Airlines. 

89-6  Schultz;  92-46  Sutton-Sautter;  92-61  Kobfick. 

90-26  &  90-43  Waddell;  91-30  TmjiNo;  91-38  Easu. 

89-6  Schultz. 

89-5  Schultz;  90-20  Degenhardt;  90-23  Broyles;  90-26  Waddell;  91-3 
Lewis;  91-53  Koller. 

89-5  Schuttz;  90-20  Degenhardt 

94-40  Polynesian  Ainways. 

92-3  Park. 

93-17  Metcaif;  94-3  Valley  Air;  94-21  Sweeney;  96-3  America  West 
Airlines;  96-15  Valley  Air  97-9  Alphia 


Regulation*  (Tide  14  CFR,  unless  otherwise  noted) 


1.1  (maintenafx») 
1.1  (ma(or  repair)  . 
1.1  (mirxx  repair)  . 
1.1  (operate)  _ 


1.1  (person)  .. 
1.1  (propeier) 
13.16  


13.201 
13.202 


94-38  Bohan;  97-1 1  Hampton. 

96-3  American  West  Airlines. 

96-3  Amencan  West  Airlines. 

91-12  &  91-31  Terry  &  Menne;  93-18  Westair  (Dommuter;  96-17 
Fenner. 

93-18  Westair  Commuter. 

96-15  Valley  Air. 

90-16  Rocky  Mountain;  90-22  USAin  90-37  Northwest  Airlines;  90-38 
&  91-9  Continental  Airlines;  91-18  [Airport  Operator);  91-51 
Hagwood;  92-1  Costelto;  92-46  Sutton-Sautter;  93-13  Medel;  93-28 
Strohl;  94-27  Larsen;  94-37  Houston;  94-31  SmaHing;  95-19 
Rayner;  96-26  Midtown  Neon  Sign;  97-1  MkJtown  Neon  s5gn;  97-9 
Alphin. 

90-12  Continental  Airlines. 

90-6  American  Airtines;  92-76  Safety  Equipment 
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13.203 
13.204 
13.205 

13.206 
13.207 
13.208 

13.209 


13.210 


11211 


13.212 
13.213 
13.214 
13.215 
13.216 
13.217 
13.218 


13.219 
13.220 


13.221 
13.222 
13J223 

13.224 

13.225 
13.226 
13.227 
13.228 

13.229 
13.230 
13.231 
13.232 


13.233 


90-12  Continental  Airiines;  90-21  Carroll;  90-38  Continental  Airtines. 

90-20  Degenhardt.  91-17  KDS  Aviatkxi;  91-54  Alaska  Airlines;  92-32 
BamhiM;  94-32  Detroit  Metropolitan;  94-39  Kirola;  95-16  Mulhall; 
97-20  Werie. 

94-39  Kirola. 

90-21  Carroll;  91-51  Hagwood;  92-73  Wyatt;  92-76  Safety  Equip- 
ment 93-13  Medel;  93-28  Strohl;  94-7  Hereth;  97-20  Werie. 

92-3  Metz;  90-15  Playter;  91-18  [Airport  Operator];  92-32  BamhiM: 
92-47  Comwal;  92-75  Beck;  92-76  Safety  Equipment;  94-8  Nunez; 
94-6  Grant  94-22  Hartons;  94-29  Sutton;  94-30  Cokjmna;  95-10 
Diamond;  95-^8  Atlantk:  Wortd  Airways;  97-7  Stalng;  97-18  Robin- 
soa 

92-19  Cornwall;  92-75  Beck;  92-76  Safety  Equipment  93-7  Dunn; 
93-28  Strohl:  94-5  Grant;  94-30  Cokjmna;  95-^8  Attanbc  Wortd  Al- 
ways; 96-17  Fenner;  97-11  Hampton;  97-18  Robinson. 

89-6  Amerfcan  Airiines;  89-7  Zenkner;  90-3  Metz;  90-1 1  ThurxJeft)ird 
Accessories;  90-39  Hart;  91-24  Esau;  92-1  Costelto:  92-9  Griffin; 
92-18  Bargen;  92-19  Cornwall:  92-57  Detrott  Metro.  Wayne  County 
Airport;  92-74  Wendt  92-76  Safety  Equipment  93-2  Wendt  94-5 
Grant  94-18  Luxemtiurg;  94-29  Sutton;  95-12  Toyota;  95-28  Val- 
ley Air,  97-7  Stalling:  97-1 1  Hampton. 

90-11  Thundeft)ird  Accessories;  91-2  Ckxrtinental  Airiines. 

91-3  Lewis. 

93-28  Strohl:  94-39  Kirola. 

91-17  KDS  Aviatton. 

89-6  American  Airlines;  90-1 1  Thunderbird  Accessories;  90-39  Hart 
92-9  Griffin;  92-73  Wyatt;  93-19  Pacific  Sky  Stjpply;  94-6  Strohl; 
94-27  Larsen;  94-37  Houston;  95-18  Rayner  96-16  WestAir  96- 
24  Horizon. 

89-6  American  Airiines;  91-2  Continental  Airlines:  91-54  Alaska  Air- 
lines; 93-37  Airspect  94-32  Detroit  Metro,  Wayne  Airport 

89-6  American  Airiines:  90-20  Carroll;  91-8  Watts  AgricuNural  Avia- 
tion; 91-17  KDS  Aviation:  91-54  Alieka  Airiines;  92-46  Sutton- 
Sautter. 

92-29  Haggland;  92-31  Eaddy:  92-52  CuNop. 

92-72  Giuffrida;  96-1 5  Vatey  Air. 

91-12  k  91-31  Terry  &  Menne;  92-72  Giuffrida;  95-26  Hereth;  96-15 
Valley  Air;  97-1 1  Hampton. 

90-26  Wadded  91-4  [Airport  Operator];  92-72  Giuffrida;  94-18  Lux- 
emburg; 94-28  Toyota;  96-25  Conquest  96-1 7  Fenner. 


90-21  Carroll;  95-26  Hereth. 
92-3  Pa»k. 

92-19  Comwal;  95-26  Hereth,  96-24  Horizon. 

92-3  Park. 

89-5  Schultz;  90-20  Degenhardt:  92-1  Costelto;  92-18  Bargen;  92-32 

BamhiM;  93-28  Strohl;  94-28  Toyota;  96-12  Toyota;  95-16  Mulhall; 

96-6  Ignatov. 
89-1 
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13.233 


13.234 


13.235  . 

Part  14 
14.01   ... 
14.04  ... 


14.05  .. 

14.12  .. 
14.20  .. 
14.22  .. 
14.26  .. 
14.28  .. 
21.181 
21.303 
25.855 
39.3  .... 
43.3  .... 
43.5  .... 
43.9  .... 

43.13  .. 

43.15  .. 


65.15  „ 

91  7  Z""'Z"""""""Z 

91.8(91.11  as  Of  8/18/90) 
91.9  (91.13  as  of  8/18/90) 


91.11  

91.29  (91.7  as  of  8/18/90) 


91.65  (91.111  as  of  8/18/90)  .. 
91.67  (91.1 13  as  of  8/18/90)  .. 

91.71   

91.75  (91.123  as  of  8/18/90)  .. 

91.79  (91.119  as  of  8/18/90)  .. 
91.87  (91.129  as  of  8/18/90)  .. 
91.103  

91.113 

91.151   

91.173  (91.417  as  Of  8/18/90) 


Gressani;  89-4  Metz;  89-5  Schuttz;  89-7  Zenkner;  89-8  Thunderbtrd 
Acxessones;  90-3  Metz;  90-11  Thundeftird  Accessones;  90-19 
Continental  Airlines;  90-20  Degenhardt;  90-25  4  90-27  Gabbert; 
90-35  P.  Adams;  90-19  Continental  Airlines;  90-39  Hart;  91-2  Con- 
tinental Airlines;  91-3  Lewis;  91-7  Pardue;  91-8  Watts  Agricultural 
Aviation;  91-10  Graham;  91-11  Continental  Airlines;  91-12  Bargen; 
91-24  Esau;  91-26  Britt  Ainways;  91-31  Terry  &  Menne;  91-32 
Bargen;  91-43  &  91-44  Delta;  91-45  Park;  91-46  Delta;  91-47 
Delta;  91-48  Wendt;  91-52  KDS  Aviation;  91-63  KoMer;  92-1 
Costellc;  92-3  Parle;  92-7  West;  92-11  Alilin;  92-15  Dillman;  92-16 
Wendt;  92-18  Bargen;  92-19  Cornwall;  92-27  Wendt;  92-32 
Bamhill;  92-34  Carrell;  92-35  Bay  Land  Aviation;  92-36  Southwest 
Airlines;  92-39  Beck;  92-45  O'Brien;  92-52  Beck;  92-66  Montauk 
Caribbean  Ainways;  92-57  Detroit  Metro.  Wayne  Co.  Airport;  92-67 
USAir;  92-69  McCabe;  92-72  Giuffrida;  92-74  Wendt;  92-78  TWA; 
93-5  Wendt;  93-6  Westair  Comnxrter;  93-7  Dunn;  93-8  Nunez;  93- 
19  Pacifk:  Sky  Supply;  93-23  Allen;  93-27  Simmons;  93-28  StroW; 
93-31  Allen;  93-32  Nunez;  94-9  B  &  G  Instruments;  94-10  Boyle; 
94-12  Bartusiak;  94-15  Columna;  94-18  Luxemburg;  94-23  Perez; 
94-24  Page;  94-26  French  Aircraft;  94-28  Toyota;  95-2  Meronek; 
95-9  Woodhouse;  95-13  KHrain;  95-23  Atlantk:  World  Airways;  95- 
25  Conquest;  95-26  Hereth;  96-1  [Airport  Operator];  96-2  Skydiving^ 
Center;  97-1  Mkltown  Neon  Sign;  97-2  Sanford  Air;  97-7  Stalling; 
97-22  Sanford  Air. 

90-19  Continental  Airtines;  90-31  Carroll;  90-32  &  90-38  Continental 
Airlines;  91-4  [Airport  Operator];  95-12  Toyota;  96-9  [Airport  Opera- 
tor); 96-23  Kilrain. 

90-11  Thunderbird  Accessories;  90-12  Continental  Ailines;  90-15 
Playter;  90-1 7  Wilson;  92-7  West. 

92-74  &  93-2  Wenrt;  95-18  Padfk:  Sky  Si^Jly. 

91-17  &  92-71  KDS  Aviatkjn. 

91-17.  91-52  &  92-71  KDS  Aviatkxi;  93-10  Costelto;  95-27  Valley 
Air. 

90-17  Wilson. 

96-27  Valley  Air. 

91-52  KDS  Avia1k)n;  96-22  Woodhouse. 

93-29  Sweeney. 

91-52  KDS  Aviation;  94-27  Valley  Air. 

95-9  Woodhouse. 

96-25  USAir. 

93-19  Padfk:  Sky  Supply;  95-18  Pacific  Sky  Supply. 

92-37  Giuffrkja. 

92-10  Flight  Unlimited;  94-4  Northwest  Aircraft  Rental. 

92-73  Wyatt. 

96-18  Kilrain. 

91-8  Watts  Agricultural  Aviatkxi. 

90-11  Thunderbird  Accessories;  94-3  Valley  Air;  94-38  Bohan;  96-3 
America  West  Airtines;  96-25  USAir;  97-9  Alphin;  97-10  Alphin. 

90-25  and  90-27  Gatibert;  91-8  Watts  Agricultural  Aviatkxi;  94-2 
Woodhouse;  96-18  Kilrain. 

92-73  Wyatt. 

92-73  Wyatt. 

97-8  Padfk:  Av.  d/tVa  Inter-Island  Helkx)pters;  97-16  Mauna  Kea. 

92-3  Parte. 

90-15  Playter.  91-12  and  91-31  Teny  &  Menne;  92-6  Watkins;  92-40 
Wendt;  92^8  USAir;  92-49  Rk:hardson  &  Shirrp;  92-47  Cornwall; 
92-70  USAir;  93-9  Wendt;  93-17  Metcalf;  93-18  Westair  Com- 
muter; 93-29  Sweeney;  94-29  Sutton;  95-26  Hereth;  96-17  Fenner. 

96-6  Ignatov;  97-12  Mayer. 

91-8  Watts  Agricultural  Aviation;  92-10  Flight  Unlimited;  94-4  North- 
west Aircraft  Rental. 

91-29  Sweeney;  94-21  Sweeney. 

91-29  Sweeney. 

97-11  Hampton. 

91-12  and  91-31  Terry  &  Menne;  92-8  Watkins;  92-40  Wendt;  92-49 
Rrchardson  &  Shimp;  93-9  Wendt. 

90-15  Playter;  92-^7  Cornwall;  93-17  Metcalf. 

91-12  and  91-31  Terry  &  Menne;  92-6  Watkins. 

95-26  Hereth. 

96-17  Fenner. 

96-17  Fenner. 

96-26  Hereth 

91-8  Watts  Agricultural  Aviation. 


.1fl.l.<i2 
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107.25 
108.5  .. 


108.7  .. 

108.10 

108.11 


108.13  .. 

121.133 

121.153 

121.317 
121.318 
121.367 
121.571 
121.589 
121.628 
135.1  .... 
135.5  .... 


135.25  .. 

135.63  .. 

136.87  .. 
136.95  .. 

135.179 
135185 
135.263 
135.267 
135.293 
135.343 
135.411 
135.413 


135.421  . 
135.437  . 

145.1  

146.3  

146.25  ... 
146.45  ... 
145.47  ... 
145.49  ... 
145.53  ... 
145.57  ... 
145.61  ... 

191  

298.1  

302.8 

49  CFR: 
1.47 


91.213 
91.403 
91.406 
91.703 
107.1  . 
107.13 

107.20 
107.21 


171 


et  seq. 

171.2  . 


171.8  .... 
172.101 


97-11  Hampton. 

97-8  Padfic  Av.  d/b/a  Inter-Island  Helicopters. 
97-1 6  Mauna  Kea. 
94-29  Sutton. 

90-19  Continental  Airtines;  90-20  Degenhardt:  91-4  [Airport  Operator). 
90-12  &  90-19  Continentai  Airtines;  91-4  [Airport  Operator);  91-18 
[Airport  Operator);  91-40  [Airport  Operator),  91-41  [Airport  Opera- 
tor); 91-58  Airport  Operator);  96-1  (Airport  Operator];  97-23  Detroit 
Metropolitan. 

90-24  Bayer;  92-58  Hoedl;  97-20  Werie. 

89-5  Schultz;  90-10  Webb;  90-22  Degenhardt;  90-23  Broyles;  90-26 
&  90-43  Waddell;  90-33  Cato;  90-39  Hart;  91-3  Lewis;  91-10  Gra- 
ham; 91-30  Trujillo;  91-38  Esau;  91-53  Koller,  92-32  Bamhill;  92- 
38  Cronberg;  92-46  Sutton  Sautter;  92-51  Kobtick;  92-59  Petek- 
Jackson;  94-5  Grant;  94-31  Smalling;  97-7  Stalling. 

94-30  Columna. 

90-12.  90-18,  90-19.  91-2  &  91-9  Continental  Airtines;  91-33  Delta 
/^r  Lines;  91-54  Alaska  Airtines;  91-55  Continentai  Airtines;  92-13 
&  94-1  Delta  Air  Lines:  94-44  /Vmerican  Airtines;  96-16  WestAir 
96-19  [Air  Canrier). 

90-18  &  90-19  Continental  Airtines 

96-16  WestAir. 

90-23  Broyles:  90-26  Waddell:  91-3  Lewis;  92-^  Sutton-Sautter;  94- 
44  American  Airtines. 

90-12  &  90-19  Continentai  Airtines;  90-37  Northwest  Airtines. 

90-18  Continental  Airtines. 

92-48  &  92-70  USAir;  95-11  Horizon;  96-3  Amenca  West  Airtines. 
96-24  Horizon:  96-25  USAir;  97-21  Delta. 

92-37  Giuffrida:  94-18  Luxemburg. 

92-37  Giuffnda. 

Continental  Airtines:  96-25  USAir. 

92-37  Giuffnda. 

97-12  Mayer. 

95-1 1  Horizon;  97-21  Delta. 

95-8  Charter  Airtines;  95-25  Conquest 

94-3  Valley  Air;  94-20  Conquest  Helicopters;  95-25  Conquest;  95-27 
Valley  Air;  96-15  Valley  Air 

92-10  Flight  Unlimited;  94-3  Valley  Air;  95-27  Valley  Air;  96-15  Valley 
Air. 

94-40  Polynesian  Airways;  95-1 7  Larry's  Flying  Sen/ice;  95-28  Atlan- 
tic; 96-4  South  Aero. 

90-21  Can-oil. 

95-1 7  Larry's  Flying  Service. 

97-1 1  Hampton. 

94-40  Polynesian  Airways. 

95-9  Charter  Airtines;  96-4  South  Aero. 

95-8  Charter  Airtmes;  95-17  Larrys  Flying  Servk»;  96-4  South  Aero. 

95-1 7  Larry's  Flying  Service:  96-4  South  Aero. 

95-17  Larry's  Flying  Service. 

97-11  Hampton.. 

94-3  Valley  Air;  96-15  Valley  Air;  97-8  Padfic  Av.  d/b/a  Inter-Island 
Helicopters;  97-16  Mauna  Kea. 

93-36  Valley  Air;  94-3  Valley  Air  96-15  Valley  Air. 

94-3  Valley  Air;  96-15  Valley  Air. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-10  Alphin. 

97-1 1  ThundertJird  Accessories. 

94-2  Woodhouse;  97-9  Alphin. 

90-1 1  Thunderbird  Accessones. 

90-12  &  90-19  Continentai  Airtines;  90-37  Northwest  Airtines. 

92-10  Flight  Unlimited. 

90-22  USAir. 

92-76  Safety  Equipment. 
95-10  Diamond. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall;  96-26  Mid- 
town. 
92-77  TCI. 
92-77  TCI;  94-28  Toyota:  94-31  Smalling:  96-26  Midtown. 


^  nn'j     I    KT/.%*w 


'llin.1151 
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172.200  

172.202  

172.203  

172.204  

172.300  

172.301  

172.304  

172.400  

172.402  

172.406 

173.1  

173.3 

173.8 , 

173.22(a)  ... 

173.24 

173.25 

173.27 

173.115 

173.240  

173.243  

173260  

173.266 

175.25 

191.5 

191.7 

821.30 

821.33  _ 


92-77  TCI;  94-28  Toyota;  95-16  Mulhall;  96-26  Midtown. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

94-28  Toyota. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

94-31  Smalling;  95-16  Mulhall;  96-26  Midtown. 

94-31  Smalling;  95-16  Mulhall. 

92-77  TCI;  94-31  Smalling;  95-16  Mulhall. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

94.28  Toyota. 

92-77  TCI. 

92-77  TCI;  94-28  Toyota;  94-31  Smalling;  95-16  Mulhall. 

94-28  Toyota;  94-31  Smalling. 

94-28  Toyota. 

94-28  Toyota;  94-31  Smalling. 

94-28  Toyota;  95-16  Mulhall. 

94-28  Toyota. 

92-77  TCI. 

92-77  TCI. 

92-77  TCI. 

94-28  Toyota. 

94-28  Toyota. 

94-28  Toyota;  94-31  Smalling. 

94-31  Smalling. 

97-13  Westair  Commuter. 

97-13  Westair  Commuter. 

92-73  Wyatt. 

90-21  Carroll. 
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90-17  Wilson;  91-17  &  92-71  KDS  Aviation;  92-74,  93-2  &  9^-9 
Wendt;  93-29  Sweeney;  94-17  TCI;  95-27  Valley  Air;  96-22 
Woodhouse. 

90-12,  90-18  &  90-19  Continental  Airlines;  93-10  Costello. 

90-18  Continental  Airlines;  90-21  Carroll;  95-12  Toyota. 

90-21  Carroll;  91-54  Alaska  Airlines. 

90-20  Degenhardt;  90-21  Can-oil;  90-37  Northwest  Airlines;  94-28 
Toyota. 

95-14  Charter  Airlines. 

95-27  Valley  Air. 

91-2  Continental  Airlines. 

93-10  Costello;  96-22  Woodhouse. 
90-21  Carroll. 

95-16  Mulhall;  96-26  &  97-1  Midtown  Neon  Sign. 

96-17  Fenner 

96-6  Ignatov;  96-17  Fenner. 

96-3  Amenca  West  Airlines;  96-15  Valley  Air. 

96-22  Woodhouse;  97-1  Midtown  Neon  Sign. 

97-1  Midtown  Neon  Stgn;  97-16  Mauna  Kea;  97-20  Werle. 

97-7  StaWng. 

93-18  Westair  Commuter. 

93-18  Westair  Commuter. 

90-18  &  90-19,  91-2  Continental  Airlines. 

90-18,  90-19  &  91-2  Continental  Airlines;  91-41  (Airport  Operator]; 
91-58  [Airport  Operator). 

92-10  Flight  Unlimited;  92-48  USAir;  92-70  USAir  93-9  Wendt. 

92-73  Wyatt. 

89-5  Schuttz;  90-10  Webb;  90-20  Degenhardt;  90-12,  90-18  &  90-19 
Continental  Airlines;  90-23  Broyles;  90-26  &  90-43  Waddell;  90-33 
Cato;  90-37  Northwest  Airlines;  90-39  Hart;  91-2  Continental  Air- 
lines; 91-3  Lewis;  91-18  [Airport  Operator];  91-63  Koller;  92-5 
Delta  Airiines;  92-10  Flight  Unlimited;  92-46  Sutton-Sautter;  92-51 
Koblick;  92-74  Wendt;  92-76  Safety  Equipment;  94-20  Conquest 
Helicopters;  94-40  Polynesian  Airways;  96-6  Ignatov;  97-7  Stalling. 

96-6  Ignatov. 

90-20  Degenhardt;  90-12  Continental  Airlines;  90-18,  90-19  &  91-1 
Continental  Airlines;  91-3  Lewis;  91-18  [Airport  Operator];  94-40 
Polynesian  Airways. 
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90-21  Cant>tl;  96-22  Woodhouse. 

92-77  TCI;  94-19  Pony  Express;  94-28  Toyota;  94-31  Smalling;  95- 
12  Toyota.  


Qvil  Penalty  Actions— Orders  Issued 
by  the  Administrator  Digests 

(Current  as  of  June  30,  1997) 

The  digests  of  the  Administrator's 
final  decisions  and  orders  are  arranged 
by  order  number,  and  briefly  summarize 
key  points  of  the  decision.  The 
following  compilation  of  digests 
includes  all  final  decisions  and  orders 
issued  by  the  Administrator  from  April 
1, 1997,  to  June  30,  1997.  The  FAA  will 
publish  noncumulative  supplements  to 
this  compilation  on  a  quarterly  basis 
(e.g.,  April,  July,  October,  and  January  of 
each  year). 

These  digests  do  not  constitute  legal 
authority,  and  should  not  be  cited  or 
relied  upon  as  such.  The  digests  are  not 
intended  to  serve  as  a  substitute  for 
proper  legal  research.  Parties,  attorneys, 
and  other  interested  persons  should 
always  consult  the  full  text  of  the 
Administrator's  decisions  before  citing 
them  in  any  context. 

In  the  Matter  of  Pacific  Aviation 
International  d/b/a  Inter-Island 
Helicopters 

Order  No.  97-14  (5/2/97) 

Petition  for  Reconsideration 
Dismissed.  Inter-Island's  petition  for 
reconsideration  is  dismissed  because  it 
was  filed  late  under  14  CFR  13.234(a) 
and  good  cause  for  the  delay  was  not 
shown. 

In  the  Matter  of  Ray  Randall  Houston 
and  Johnson  County  Aerial  Services, 
Inc. 

Order  No.  97-15  (5/8/97) 

Appeal  Dismissed.  Respondents' 
appeal  is  dismissed  for  failure  to  perfect 
imder  14  CFR  13.233(d)(2). 

771  the  Matter  of  Mauna  Kea  Helicopters 
Order  No.  97-16  (5/23/97) 

Appeal  Denied.  The  Administrator 
finds  that  he  does,  contrary  to  Mauna 
Kea's  argument,  have  jurisdiction  over 
the  appeal.  The  Administrator  rejects 
Mauna  Kea's  argiunent  that  it  was 
denied  due  process  because  it  did  not 
receive  an  initial  decision  from  the  law 
judge  in  one  of  the  three  consolidated 
cases.  The  Administrator  finds  that  the 
record  supports  the  law  judge's 
assessment  of  the  testimony  of  a  Mauna 
Kea  Mritness  as  weak,  vacillating,  vague 
and  uncorroborated,  and  upholds  the 


law  judge's  finding  that  Mauna  Kea  did 
not  prove  financial  hardship.  In  certain 
exceptional  cases  it  is  possible  that  the 
testimony  of  a  credible,  independent 
witness  could  suffice  to  prove  financial 
hardship,  even  without  supporting 
documentary  evidence;  however  the 
uncorroborated  testimony  in  this  case 
was  too  weak  to  prove  financial 
hardship.  The  Administrator  affirms  the 
penalties  assessed  by  the  law  judge  in 
each  case  involving  violations  of  14  CFR 
91.7(a),  91.405(a)  and  135.413(a): 
$10,000  in  Docket  No.  CP94WP0005; 
$15,000  in  Docket  No.  CP94WP0021; 
$30,000  in  Docket  No.  CP94WP0022. 
The  argument  that  the  penalties  are 
excessive  in  light  of  "remedial  action" 
taken  by  Maima  Kea  is  rejected. 

In  the  Matter  of  Ronald  V.  Stallings 

Order  No.  97-17(5/23/97) 

Appeal  Dismissed.  The  notice  of 
appeal  is  dismissed  l)ecause  Mr. 
Stallings  failed  to  file  a  brief  (see  FAA 
Order  No.  97-7  (2/20/97.)  The  penalty 
is  reduced  from  $2,000  to  $500  to  bring 
the  penalty  into  line  with  current 
agency  policy  regarding  similar 
violations  of  14  CFR  107.21(aMl)  and  49 
U.S.C.  46303(a). 

In  the  Matter  of  Pierre  A.  Robinson 
FAA  Order  No.  97-18  (5/23/97) 

Case  Remanded  to  Office  of  Hearings. 
Case  remanded  to  the  law  judge  to  give 
Mr.  Robinson  an  opportimity  to 
demonstrate  good  cause  for  failure  to 
file  an  answer  to  the  complaint  within 
the  timeframe  set  forth  in  14  CFR 
13.209.  This  decision  quotes  In  the 
Matter  of  Atlantic  World  Airways,  FAA 
Order  No.  95-28  (12/19/95).  for  the 
proposition  that  the  "Rules  of  Practice 
do  not  grant  law  judges  the  authority  to 
extend  the  deadline  for  filing  an  answer 
v^thout  a  showing  of  good  cause." 

In  the  Matter  of  Donald  M.  Missirlian 
FAA  Order  No.  97-19  (5/23/97) 

Dismissal  of  Request  for  Hearing 
Affirmed.  The  Administrator  affirms  the 
law  judge's  dismissal  of  the  request  for 
hearing  due  to  Mr.  Misserlian's  failure 
to  file  an  answer  to  the  complaint.  The 
Administrator  finds  that  Mr.  Misserhan 
failed  to  demonstrate  good  cause  for 
failing  to  file  the  answer.  This  decision 
cites  In  the  Matter  ofBamhill.  FAA 


Order  No.  92-32  (5/5/92)  for  the 
proposition  that  pre-complaint  writings, 
including  responses  to  notices  of 
proposed  civil  penalty,  do  not  satisfy 
the  requirement  for  an  answer.  Also  the 
Administrator  notes  that  if  Mr. 
Misserhan  had  wanted  to  rely  upon  pre- 
complaint  correspondence,  he  should 
have  re-filed  that  correspondence  as  the 
answer  within  the  timeframe  of  14  CFR 
13.209(a).  The  law  )udge's  assessment  of 
a  $1,000  civil  penalty  for  a  violation  of 
14  CFR  107.20  is  affimed. 

In  the  Matter  of  Nicholas  Werle 
FAA  Order  No.  97-20  (5/23/97) 

Appeal  Denied.  The  Administrator 
affirms  the  law  judge's  finding  that  Mr. 
Werle  bypassed  x-ray  screening  at  an 
airport  security  checkpoint  in  violation 
of  14  CFR  107.20.  The  Administrator 
rejects  the  argiunents  regarding 
Complainant's  alleged  failure  to  send 
him  a  Notice  of  Proposed  Civil  Penalty, 
finding  that  the  Notice  had  indeed  been 
sent,  and  even  if  it  had  not,  Mr.  Werle 
had  timely  notice  of  the  allegations.  The 
Administrator  cites  In  the  Matter  of 
Park.  FAA  Order  No.  92-3  (1/9/92)  for 
the  proposition  that  a  law  judge's 
credibility  findings  will  not  be 
disturbed  on  review  based  upon  minor 
inconsistencies  in  the  evidence.  The 
Administrator  affirms  the  law  judge's 
determination  that  the  witnesses' 
identification  of  Mr.  Werle  was  reliable, 
holding  that  under  the  totality  of  the 
circiunstances.  the  absence  of  a  line-up 
did  not  render  this  identification 
imreUable.  Also,  the  Administrator 
affirmed  the  assessment  of  a  $1 ,000  civil 
penalty  for  the  violation  of  14  CFR 
107.20. 

In  the  Matter  of  Delta  Airlines.  Inc. 
FAA  Order  No.  97-21  (5/28/97) 

Appeal  Granted  The  law  judge  held 
that  Complainant  failed  to  prove  that  an 
inoperative  number  2  bus  galley  power 
sv«tch  indicator  light  in  the  cockpit  of 
a  Lockheed  1^1011  aircraft  rendered  the 
aircraft  imairworthy.  The  Administrator 
reverses  the  law  judge's  finding  that 
Delta  did  not  violate  14  CFR 
121.153(a)(2)  and  assesses  a  $4,000  civil 
penalty. 

Airworthiness.  The  Administrator 
notes  that  air  carriers  may  not  take  off 
with  an  inoperable  instnunents  or 
equipment  unless  an  approved 
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Minimum  Equipment  List  (MEL)  exists 
that  so  permits,  citing  14  CFR  121.628. 
It  is  the  agency's  position  that  without 
an  applicable  MEL  provision,  an 
inoperable  instrument  or  piece  of 
equipment  renders  the  aircraft's 
airworthiness  certificate  ineffective. 

It  is  held  that  a  light  in  the  cockpit, 
indicating  to  the  flight  crew  whether 
power  is  going  to  the  galley  is  neither 
galley  equipment  nor  a  passenger 
convenience  item.  Hence,  the  MEL  did 
not  allow  the  aircraft  to  operate  with 
that  cockpit  indicator  light  inoperative, 
and  the  aircraft  did  not  conform  to  its 
type  design.  Also,  the  evidence 
indicated  that  the  inoperative  indicator 
light  reduced  the  margin  of  safety  that 
conformity  with  the  type  design  is 
intended  to  provide.  The  Administrator 
finds  that  the  aircraft  was  unairworthy 
under  both  prongs  of  the  test  for 
airworthiness.  See  e.g..  In  the  Matter  of 
Valley  Air  Services,  FAA  Order  No.  9fr- 
15  (5/3/96);  In  the  Matter  of  Watts 
Agricultural  Aviation,  Inc.,  FAA  Order 
No.  91-«  (4/11/91). 

Administrator  distinguishes  this  case 
from  Administrator  v.  Calavaero,  5 
NTSB  1099  (1986). 

In  the  Matter  of  Sanford  Air,  Inc. 

FAA  Order  No.  97-22  (5/28/97) 

Additional  Written  Argument 
Allowed.  Sanford  Air's  request  to  file  an 
additional  brief  is  granted.  It  is  possible 
that  Sanford  Air's  claim  that  there  are 
factual  errors  in  Complainant's  reply 
brief  has  merit.  Additional  brief  should 
be  limited  to  alleged  factual  errors. 

In  the  Matter  of  Detroit-Metropolitan 
Wayne  County  Airport 

FAA  Order  No.  97-23  (6/5/97) 

Appeal  Denied.  The  Administrator 
reiterates  that  14  CFR  107.13(a)  does  not 
impose  absolute  liability  on  airport 
operators,  citing  In  the  Matter  of 
[Airport  Operator],  FAA  Order  No.  96- 
1  (1/4/96).  The  Administrator  finds  that 
the  law  judge  was  correct  in  finding  a 
violation  in  this  case  because  airport 
personnel  failed  to  stop  and  challenge 
the  unauthorized  individual  who  had 
entered  and  crossed  the  restricted  area. 
The  airport  operator  had  not  properly 
implemented  its  airport  security 
program.  The  Administrator  affirms  the 
$1,000  civil  penalty. 

Commercial  Reporting  Services  of  the 
Administrator's  Civil  Penalty  Decisions 
and  Orders 

1.  Commercial  Publications:  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  in  the 
following  commercial  publications: 


Civil  Penalty  Cases  Digest  Service, 
published  by  Hawkins  Publishing 
Company,  Inc.,  P.O.  Box  480,  Mayo, 
MD,  21106,  (410)  798-1677; 

Federal  Aviation  Decisions,  Clark 
Boardman  Callaghan,  a  subsidiary  of 
West  Information  Publishing  Company, 
50  Broad  Street  East,  Rochester,  NY 
14694, 1-800-221-9428. 

2.  CD-ROM.  the  Administrator's 
orders  and  decisions  are  available  on 
CD-ROM  through  Aeroflight 
Publications,  P.O.  Box  854,  433  Main 
Street.  Gruver,  TX  79040,  (806)  733- 
2483. 

3.  On-Line  Services.  The 
Administrator's  decisions  and  orders  in 
civil  penalty  cases  are  available  through 
the  following  on-line  services: 

•  Westlaw  (the  Database  ID  is 
FTRAN-FAA). 

•  LEXIS  (Transportation  (TRANS) 
Library,  FAA  file). 

•  CompuServe. 

•  FedWorld. 

FAA  Offices 

The  Administrator's  decisions  and 

orders,  indexes,  and  digests  are 

available  for  public  inspection  and 

copying  at  the  following  location  in 

FAA  headquarters:  FAA  Hearing 

Docket,  Federal  Aviation 

Administration,  800  Independence 

Avenue,  SW.,  Room  924A,  Washington, 

DC  20591;  (202)  267-3641. 
These  materials  are  also  available  at 

all  FAA  regional  and  center  legal  offices 

at  the  following  locations: 

Office  of  the  Assistant  Chief  Counsel  for 
the  Aeronautical  Center  (AMC-7), 
Mike  Monroney  Aeronautical  Center, 
6500  South  MacArthur  Blvd., 
Oklahoma  City,  OK  73125;  (405)  954- 
3296. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Alaskan  Region  (AAL-7),  Alaskan 
Region  Headquarters,  222  West  7th 
Avenue,  Anchorage,  AK  99513;  (907) 
271-5269. 

Office  of  the  Assistant  Chie^  Counsel  for 
the  Central  Region  (ACE-7),  Central 
Region  Headquarters,  601  East  12th 
Street,  Federal  Building,  Kansas  City, 
MO  64106;  (816)  426-5446. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Eastern  Region  (ACE-7),  Eastern 
Region  Headquarters,  JFK 
International  Airport,  Federal 
Building,  Jamaica.  NY  11430;  (718) 
553-3285. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Great  Lakes  Region  (AGL-7),  2300 
East  Devon  Avenue,  Suite  419,  Des 
Plaines,  IL  60018;  (708)  294-7108. 

Office  of  the  Assistant  Chief  Counsel  for 
the  New  England  Region  (ANE-7), 
New  England  Region  Headquarters,  12 
New  England  Executive  Park,  Room 


401,  Burlington,  MA  01803-5299; 
(617)  238-7050. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Northwest  Mountain  Region 
(ANW-7),  Northwest  Mountain 
Region  Headquarters,  1601  Lind 
Avenue,  SW,  Renton,  WA  98055- 
4556;  (206)  227-2007. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southern  Region  (ASO-7), 
Southern  Region  Headquarters,  1701 
Columbia  Avenue,  College  Park,  GA 
30337;  (404)  305-5200. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Southwest  Region  (ASW-7). 
Southwest  Regional  Headquarters, 
2601  Meacham  Blvd.,  Fort  Worth,  TX 
76137-4298;  (817)  222-5087. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Technical  Center  (ACT-7), 
Federal  Aviation  Administration 
Technical  Center,  Atlantic  City 
International  Airport,  Atlantic  City, 
NJ  08405;  (609)  485-7087. 

Office  of  the  Assistant  Chief  Counsel  for 
the  Western-Pacific  Region  (AWP-7), 
Western-Pacific  Regional 
Headquarters,  15000  Aviation 
Boulevard,  Lawndale,  Ca  90261;  (310) 
725-7100. 

Issued  in  Washington,  DC  on  )uly  10, 1997. 
Junes  S.  Dillman, 

Assistant  Chief  Counsel  for  Litigation. 
[FR  Doc.  97-18757  Filed  7-1&-97;  8:45  am) 
BIUJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Intent  to  Rule  on  Application  to  Impose 
a  Passenger  Facility  Charge  (PFC)  at 
Chicago  O'Hare  International  Airport, 
Chicago,  Illinois  and  Use  PFC  Revenue 
at  Gary  Regional  Airport,  Gary,  Indiana 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
application. 

SUMHARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  a  PFC  at  Chicago 
O'Hare  International  Airport  and  use  the 
revenue  from  a  PFC  at  Gary  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Tide  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  18,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 


Federal  Register  /  Vol.  62,  No.  137  /  Thvtrsday.  July  17,  1997  /  Notices  38355 


address:  Federal  Aviation 
Administration,  Chicago  Airports 
District  Office,  2300  East  Devon 
Avenue,  Room  201,  Des  Plaines,  Illinois 
60018. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Mary  Rose 
Loney,  Commissioner,  of  the  City  of 
Chicago  Department  of  Aviation  at  the 
following  address:  Chicago  O'Hare 
International  Airport,  P.O.  Box  66142. 
Chicago,  Illinois  60666. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Chicago  Department  of  Aviation  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Louis  H.  Yates,  Manager,  Chicago 
Airports  District  Office,  2300  East 
Devon  Avenue,  Room  201,  Des  Plaines, 
Illinois  60018,  (847)  294-7335.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
a  PFC  at  Chicago  O'Hare  International 
Airport  and  use  the  revenue  from  a  PFC 
at  Gary  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  June  24,  1997,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  City  of  Chicago 
Department  of  Aviation  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  October  16,  1997. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  application  number:  97-06-C- 
OO-ORD. 

Level  of  the  proposed  PFC:  $3 .00. 

Original  charge  effective  date: 
September  1,  1993. 

Revised  proposed  charge  expiration 
date:  ]une  1,  2004. 

Total  estimated  PFC  revenue: 
$1,470,500. 

Brief  description  of  proposed  projects: 

a.  Terminal  Renovations  Program. 

b.  Automated  Weather  Observation 
Station. 

c.  General  Aviation  Apron  Overlay/ 
Expansion. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi 
operators. 


Any  person  may  inspect  the 
application  in  p>erson  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Chicago  Department  of  Aviation. 

Issued  in  Des  Plaines,  Illinois  on  July  9, 
1997. 

Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 

Airports  Division,  Great  Lakes  Region. 

(FR  Doc.  97-18789  Filed  7-16-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(97-01 -C-OO-ROC)  To  impose  and  Use 
The  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Greater 
Rochester  intemational  Airport, 
Rochester,  New  York 

AGENCY:  Federal  Aviation 
Administration  (FAAj,  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Greater  Rochester 
Intemational  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  18.  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Philip  Brito,  Manager,  New 
York  Airports  District  Office,  600  Old 
County  Road,  Suite  446,  Garden  City, 
New  York  11530. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Terrence 
G.  Slaybaugh,  Director  of  Aviation,  for 
the  County  of  Monroe  at  the  following 
address  Greater  Rochester  Intemational 
Airport,  1200  Brooks  Avenue, 
Rochester,  New  York  14624. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Monroe  under  section  158.23  of  Part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Philip  Brito,  Manager,  New  York 


Airports  District  Office,  600  Old  County 
Road,  Suite  446,  Garden  City,  New  York 
11530  (Telephone  516-227-3800).  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Greater  Rochester  Intemational  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Tide  DC  of  the  Onmibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  die  Federal 
Aviation  RegiUations  (14  CFR  Part  158). 
On  July  1,  1997,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
the  County  of  Monroe  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  September  20.  1997. 

The  following  is  a  brief  overview  of 
the  application. 

Application  numher.- 9  7-01 -C-OO- 
ROC. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
December  1.  1997. 

Proposed  charge  expiration  date: 
April  1,2001. 

Total  estimated  PFC  revenue: 
$10,050,000. 

Brief  description  of  proposed  projects: 
— Taxiway  "C"  Rehabilitation. 
— Terminal  Apron  Improvements 

(Including  Bond  Financing  &  Interest). 
— Pxuxhase  Snow  Removal  Equipment. 
— Construct  Snow  Removal  Equipment 
Storage  Building. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  None. 
Any  person  may  inspect  the 
application  in  jierson  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fitzgerald  Federal  Building,  John  F. 
Kennedy  Intemational  Airport,  Jamaica, 
New  York  11430. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  office  of  the 
Monroe  County  Director  of  Aviation  at 
Greater  Rochester  Intemational  Airport. 

Issued  in  Jamaica.  New  York  on  July  9, 
1997. 

Thomas  Felix, 

Grant-In- Aids  Program  Manager,  Airports 

Division,  Eastern  Region. 

[FR  Doc.  97-18786  Filed  7-1&-97;  8:45  am] 
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DEPARTiyiENT  OF  TRANSPORTATION 

.  F«d«rai  Aviation  Admlniatratton 

Notica  of  intent  To  Ruia  on  Application 
To  Impoaa  and  Uaa  tha  ravanua  From 
a  Paaaangar  Facility  Charge  (PFC)  at 
Mobile  intamattonal  Airport,  Mobil*. 
Alaiaama 

AQEMCY:  Federal  Aviation 
Administration  (FAA),  EXDT. 
ACnOH:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubhc  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Mobile  Regional 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  RecondUation  Act  of  1990) 
(Public  Uw  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  15,  1997. 
A00AES8ES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  FAA/ Airports  District  Office. 
120  North  Hangar  Ehrive,  Suite  B, 
[ackson.  Mississippi  39208-2306. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  dehvered  to  Mr.  Roger 
Engstrom.  Directw  of  Aviation  of  the 
M(5)ile  Airport  Authority  at  the 
following  address:  Mobile  Airport 
Authority.  Post  OfSce  Box  88004, 
Mobile.  AL  36608-0004. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Mobile 
Airport  Authority  under  section  158.23 
of  Part  158. 

FOR  FURTHER  MFORMATION  CONTACT: 
Keafur  Grimes,  Project  Manager.  FAA 
Airports  District  Office.  120  North 
Hangar  Drive,  Suite  B.  Jackson. 
Mississippi  39208-2306,  telephone 
number  601-965-4628.  The  appbcation 
may  be  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubUc 
comment  on  the  apphcation  to  impose 
and  use  the  revenue  from  a  PFC  at 
Mobile  Regional  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  2,  1997,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 


Mobile  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  apphcation.  in  whole  or 
in  part,  no  later  than  October  16, 1997. 

The  following  is  a  brief  overview  of 
the  apphcation. 

PFC  Application  Number:  97-1-C- 
00-MOB. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date:  12-1- 
97. 

Proposed  charge  expiration  date:  09- 
30-99. 

Total  estimated  PFC  revenue: 
$1,677,000.00. 

Brief  description  of  proposed 
project(s):  Land  Acquisition:  ARFF 
Vehicle;  and  Ramp  Expansion.  Class  or 
classes  of  air  carriers  which  the  pubUc 
agency  has  requested  not  be  required  to 
collect  PFCs:  Air  taxi/commerdal 
operators  (ATCO)  that  file  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
apphc^on  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  any 
person  may.  upon  request,  inspect  the 
apphcation,  notice  and  other  documents 
germane  to  the  apphcation  in  person  at 
the  Mobile  Airport  Authority. 

Issued  in  Jacluon.  Mississippi,  on  July  2, 
1997. 

RAiwMack. 

Acting  Managpr,  Airports  District  Office 
Southern  Region,  Jackson,  Mississippi. 
(FR  Doc.  97-18790  Filed  7-16-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  impoae  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Pellston  Regional  Airport  of  Emmet 
County,  Pellston.  Michigan 

AOENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
apphcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  pubUc  conunent  on  the 
apphcation  to  impose  and  use  the 
revenue  from  a  PFC  at  Pellston  Regional 
Airport  of  Emmet  County.  Pellston. 
Michigan,  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Recondhation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 


DATES:  Comments  must  be  received  on 
or  before  August  18,  1997. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  delivered 
in  triphcate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Detroit  Airports  District 
Office,  Willow  Run  Airport,  East,  8820 
Beck  Road  Belleville.  MI  48111. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Raymond 
Thompson,  Airport  Manager  of  the 
County  of  Emmet  at  the  following 
address:  Pellston  Regional  Airport  of 
Emmet  County,  U.S.  Highway  31  North, 
Pellston.  MI  49769. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  County  of 
Emmet  under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jon  Gilbert.  Program  Manager,  Federal 
Aviation  Administration,  Detroit 
Airports  District  Office,  Willow  Run 
Airport,  East,  8820  Beck  Road, 
Belleville,  Michigan  48111  (313-487- 
7281).  The  apphcation  may  be  reviewed 
in  person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubhc 
comment  on  the  apphcation  to  impose 
and  use  the  revenue  from  a  PFC  at 
Pellston  Regional  Airport  of  Emmet 
County  under  the  provisions  of  the 
Aviation  Safety  and  Capadty  Expansion 
Act  of  1990  (Title  DC  of  the  Omnibus 
Budget  Recondhation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  158). 

On  June  26,  1997,  the  FAA 
determined  that  the  apphcation  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  County  of  Emmet  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  apphcation,  in  whole  or 
in  part,  no  later  than  September  30, 
1997. 

The  following  is  a  brief  overview  of 
the  apphcation. 

PFC  Application  No.:  97-06-C-OO- 
PLN. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
September  1. 1997. 

Proposed  charge  expiration  date: 
April  30.  1998. 

Total  estimated  PFC  revenue: 
$52,000.00. 

Brief  description  of  proposed  project: 
Rehabihtate  Rimway  5/23. 

Class  or  classes  of  air  carriers  which 
the  pubhc  agency  has  requested  not  be 
required  to  collect  PFCs:  FAR  Part  135 
operators  who  file  FAA  Form  1800-31. 
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Any  person  may  insped  the 
apphcation  in  person  at  the  FAA  office 
hsted  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  insped  the  apphcation,  notice, 
and  other  document  germane  to  the 
application  in  person  at  the  County  of 
Emmet. 

Issued  in  Des  Plaines.  Illinois,  on  July  9, 
1997. 

Benito  De  Leon, 

Manager,  Planning/Programming  Branch, 
Airports  Division,  Great  Lakes  Region. 
|FR  Doc.  97-18788  Filed  7-16-97;  8:45  am) 
MJJNQ  COOC  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(97-02-U-OO-RDQ)  To  use  the 
Ravanua  From  a  Paasenger  Facility 
Charge  (PFC)  at  the  Reading  Regional 
Airport,  Reading,  PennsyNania 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Apphcation. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
apphcation  to  use  the  revenue  from  a 
PFt  at  the  Reading  Regional  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Ad  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Recondhation  Ad  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regvdations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  August  18,  1997. 
ADDRESSES:  Comments  on  this 
apphcation  may  be  mailed  or  dehvered 
in  triphcate  to  the  FAA  at  the  following 
address:  Mr.  Lawrence  W.  Walsh, 
Manager,  Harrisburg  Airports  Distrid 
Office,  3911  Hartzdale  Dr..  suite  1, 
Camp  Hill,  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  dehvered  to  Mr.  Rick 
Sokol,  Executive  Diredor  of  the  Reading 
Regional  Airport  Authority  at  the 
following  address:  Reading  Regional 
airport,  2501  Bemville  Road,  Reading, 
Pennsylvania  19605. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Reading 
Regional  Airport  Authority  under 
section  158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
L.W.  Walsh.  Manager  Harrisbiu^ 
Airports  Distrid  Office.  3911  Hartzdale 
Dr.,  suite  1.  Camp  Hill.  PA  17011.  717- 


782-4548.  The  apphcation  may  be 
reviewed  in  person  at  this  same 
location.. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubhc 
comment  on  the  apphcation  to  use  the 
revenue  from  a  PFC  at  the  Reading 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capadty 
Expansion  Ad  of  1990  (Title  IX  of  the 
Ornnibus  Budget  Recondhation  Ad  of 
1990)  Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

On  July  9,  1997,  the  FAA  determined 
that  the  application  to  use  the  revenue 
from  a  PFC  submitted  by  the  Reading 
Regional  Airport  Authority  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  Part 
158.  The  FAA  will  approve  or 
disapprove  the  apphcation.  in  whole  or 
in  part,  no  later  than  Odober  9,  1996. 

The  following  is  a  brief  overview  of 
the  apphcation. 

Application  number:  97-02-U-OO- 
RDG. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
December  1,  1994. 

Proposed  charge  expiration  date: 
January  1, 1998. 

Total  estimated  PFC  revenue: 
$392,000. 

Brief  description  of  proposed  project: 

— Construd  Terminal  Access  Road. 
Phase  2. 

Class  of  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  on- 
demand  Air  Taxi/Commercial 
Operators. 

Any  person  may  insped  the 
apphcation  in  p>erson  at  the  FAA  office 
hsted  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Fit^erald  Federal  Building.  John  F. 
Kennedy  International  Airport.  Jamaica, 
New  York,  11430. 

In  addition,  any  person  may,  upon 
request,  insped  the  application,  notice 
and  other  dociunents  germane  to  the 
apphcation  in  person  at  the  Reading 
Regional  Airport  Authority. 

Issued  in  Jamaica,  New  York  on  July  9, 
1997. 

Thomas  Felix, 

Grant-ln-Aids  Program  Manager. 

[FR  Doc.  97-18785  Filed  7-16-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Docket  No.  R8PA-«7-234e;  Notice  2] 

Pipeline  Safety:  Liquefied  Natural  Gas 
Facilities  Grant  of  Waiver;  Northern 
Eclipse,  Inc 

Northern  Echpse,  Inc.  (NE)  petitioned 
the  Research  and  Special  Pro^^ms 
Administration  (RSPA)  for  a  waiver 
from  compliance  with  49  CFR  Part  193. 
Liquefied  Natural  Gas  (LNG)  Facihties: 
Federal  Safety  Standards.  The  petition 
apphes  to  the  Northern  Eclipse's 
proposed  Gas  Treating  and  Liquefaction 
(GTL)  unit  to  be  located  20  miles  north 
of  Anchorage.  Alaska.  NE  ensures  that 
an  equivalent  level  of  safety  wiU  be 
achieved  through  comphance  with 
alternative  safety  requirements  for 
portable  LNG  facihties  and  with  the 
siting  requirements  for  liquefaction 
units.  The  alternative  requirements  for 
portable  LNG  facihties  and  siting 
requirements  for  hquefadion  units  are 
described  in  the  apphcable  sections  of 
the  National  Fire  Protection  Association 
Standard  (NFPA)  59A.  Standard  for 
Production,  Storage,  and  Handling  of 
Liquefied  Natiu^l  Gas  (1996). 

The  f)etitioner  requested  the  waiver 
from  compliance  with  Part  193  based  on 
the  following  reasons: 

1.  The  NE  GTL  unit  will  be  supphed 
with  gas  from  the  Beluga-Anchorage 
pipehne  through  2,500  feet,  a  privately- 
owned  service  pii>ehne  installed  by  NE 
downstream  of  the  sales  meter. 

2.  The  NE  GTL  unit  wiU  have 
minimal  LNG  surge  capacity,  and  there 
will  be  no  storage  at  the  NE  GTL  facihty. 

3.  The  NE  GTX  unit's  output  wiU  be 
trucked  from  the  GTL  unit  to  end  users, 
including  one  or  more  local  distribution 
companies. 

4.  The  NE  GTL  unit  will  not  be  used 
by  the  Beluga- Anchorage  pipehne  in 
any  way  to  transport  gas  on  NE's  behalf. 

5.  DOT  does  not  assert  similar 
jurisdiction  over  hquefiers  connected  to 
the  local  distribution  companies'  (LDCs) 
fuehng  motor  vehicles.  The  GTL  unit 
would  fulfil  essentially  the  same 
function. 

6.  The  NE  GTL  unit  wiU  be  no 
different  from  other  consimiers  of  gas. 
For  example,  chemical  plants,  power 
plants,  and  other  end  users  are  not 
regulated  even  though  they  are  supplied 
with  gas  from  a  pipeline. 

7.  Tlie  NE  GTL  unit  would  be  exempt 
under  Sedion  193. 2001  fb)(2)  because  it 
would  be  a  natural  gas  treatment  facihty 
without  anv  storage. 

8.  The  NE  GTL  unit  will  be  a 
transportable  unit  mounted  on  skids. 
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In  view  of  the  above.  NE  alleges  that 
an  extension  of  Part  193  jurisdiction  to 
the  proposed  facility  would  be 
inconsistent  with  the  language  and 
purpose  of  the  regulation.  However.  NE 
proposes  to  ensure  equivalent  safety 
through  compliance  with  the  alternative 
safety  provisions  for  portable  LNG 
facilities  and  with  the  siting 
requirements  for  liquefaction  units  as 
described  in  the  applicable  sections  of 
the  NFPA  59 A. 

After  reviewing  the  petition,  the 
Research  and  Special  Programs 
Administration  (RSPA)  published  a 
notice  inviting  interested  persons  to 
comment  on  whether  a  waiver  should 
be  granted  (Notice  1)(62  FR  24157;  May 
2.  1997).  In  the  notice,  RSPA  explained 
that  the  2,500  foot,  NTE-installed  gas 
pipeline  supplying  gas  to  the  NE  GTL 
facility  (a  large  volume  customer)  is  a 
transmission  line.  Therefore,  the  gas 
pipeline  is  subject  to  49  CFR  Part  192, 
Transportation  of  Natural  and  Other  Gas 
by  Pipeline;  Minimum  Federal  Safety 
Standards.  Recent  revision  of  the 
definition  of  Transmission  pipeline  in 
Section  192.3  (61  FR  28783;  )une  6, 
1996)  includes  pipelines  transporting 
gas  to  a  Ifirge  volume  customer.  In 
addition.  RSPA  explained  that  the 
proposed  NE  GTL  facility  is  subject  to 
Part  193  regulation  because  it  receives 
gas  from  a  Part  192  regulated  pipeline. 
In  general,  Part  192  applies  to  the 
pipeline  transportation  of  gas  between 
producers  and  consumers.  Although  the 
LNG  is  transported  by  truck  after 
liquefaction,  RSPA  believes  that  the  NE 
GTL  facility  nonetheless  is  part  of  the 
overall  operation  of  transporting  gas,  in 
this  case  from  the  Beluga-.Anchorage 
transmission  line  to  LDCs  and  other 
users  at  Fairbanks. 

Nevertheless.  RSPA  considered 
granting  the  requested  waiver  because  of 
the  unusual  features  at  the  proposed  NE 
GTL  facility,  including  its  remote 


location,  lack  of  a  storage  tank,  and 
skid-mounted  transportable  liquefaction 
unit,  which,  RSPA  believes,  poses  low 
risk  to  public  safety.  RSPA  also  stated 
the  operator  must  comply  with 
alternative  requirements  for  portable 
LNG  facilities  and  meet  the  siting 
requirements  for  the  liquefaction  unit 
described  in  the  applicable  sections  of 
the  NFPA  Standard  59A.  RSPA  received 
two  comments  in  response  to  the  notice, 
both  of  which  were  subsequently 
withdrawn. 

RSPA,  for  the  reasons  explained 
above  and  in  Notice  1 ,  finds  that  the 
requested  waiver  of  49  CFR  193  is 
appropriate  and  is  consistent  with 
pipeline  safety,  as  long  as  the  operator 
complies  with  alternative  requirements 
for  portable  LNG  facilities  and  meets  the 
siting  requirements  for  the  liquefaction 
units  described  in  the  applicable 
sections  of  the  NFPA  Standard  59A. 
Therefore.  Northern  Eclipse's  petition 
for  waiver  from  compliance  with  49 
CFR  193  is  granted,  effective  July  17, 
1997. 

Authority:  49  App.  U.S.C.  2002(h]  and 
2015;  and  49  CFR  1.53. 

Issued  in  Washington,  D.C.  on  July  14, 
1997. 

Cesar  DeLeon. 

Depu  ty  Associate  Administrator  for  Pipeline 
Safety. 

[FR  Doc.  97-18852  Filed  7-16-97;  8:45  am] 
BILUNG  CODE  4910-aO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  33423] 

Pickens  Railway  Company- 
Acquisition  and  Operation 
Exemption— Norfolk  Southern  Railway 
Company 

Pickens  Railway  Company,  a  Class  III 
rail  common  carrier,  has  filed  a  notice 
of  exemption  under  49  CFR  1150.41  to 
acquire  and  operate  18.47  miles  of  rail 
line  in  Anderson  County,  SC,  from 
Norfolk  Southern  Railway  Company 
from  milepost  V-109.5,  near  Honea 
Path,  to  milepost  V-117.77,  near  Belton, 
and  from  milepost  Z-0.0,  near  Belton,  to 
milepost  Z^IO.2,  near  Anderson. 

The  transaction  was  expected  to  be 
consummated  on  or  after  July  8,  1997. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33423,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Jo  A. 
DeRoche,  Esq.,  Weiner,  Brodsky, 
Sidman  &  Kider,  P.C,  1350  New  York 
Avenue,  N.W.,  Suite  800,  Washington. 
DC  20005-4797. 

Decided:  July  10,  1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  97-18861  Filed  7-16-97;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97-414-00(q 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Correction 

In  noUce  document  97-18313 
beginning  on  page  37577  in  the  issue  of 
Monday,  July  14,  1997  the  docket 
number  should  read  as  set  forth  above. 

BHJJNG  CODE  ISOMH-O 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-200-023] 

NorAm  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

Correction 

In  notice  document  97-18322 
appearing  on  page  37579  in  the  issue  of 
Monday,  July  14,  1997  the  docket 
number  should  read  as  set  forth  above. 

BILUNO  CODE  1506^-0 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
pocket  No.  97-2] 

Gilbert  J.  Elian,  M.D.;  Revocation  of 
Registration 

Correction 

In  notice  document  97-17656 
beginning  on  page  36574  in  the  issue  of 
Tuesday,  July  8,  1997  make  the 
following  correction: 

On  page  36575,  in  the  first  column,  in 
the  third  full  paragraph,  in  the  third  line 


"21  CFR  131.67'-  should  read  "21  CFR 

1316.67". 

BtUJNG  CODE  1S0M)1-D 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38760;  File  No.  SR-CHX- 
97-16] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  and  Order  Granting 
Temporary  Accelerated  Approval  to  a 
Proposed  Rule  Change  by  the  Chicago 
Stock  Exchange,  Incorporated  Relating 
to  Trading  Variations 

Correction 

In  notice  document  97-17253 
beginning  on  page  35864  in  the  issue  of 
Wednesday,  July  2.  1997,  make  the 
following  correction: 

1.  On  page  35864,  in  the  second 
column,  under  the  subject  heading, 
insert  "June  23,  1997". 

2.  On  page  35865,  in  the  third 
column,  the  authorizing  signature 
should  read: 

Margaret  H.  McFariand, 
Deputy  Secretar\' 

BILLING  CODE  1506-01-0 


Thursday 
July  17,  1997 


Part  II 


Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Part  121,  et  al. 

Revisions  to  Digital  Flight  Data  Recorder 

Rules;  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Parts  121,  125, 129,  135 

[Docket  No.  28109;  Amendment  No.  121- 
266.  125-30,  129-27,  136-69] 

RIN  2120-AF76 

Revisions  to  Digital  Flight  Data 
Recorder  Rules 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  document  revises  and 
updates  the  Federal  Aviation  . 
Regulations  to  require  that  certain 
airplanes  be  equipped  to  accommodate 
additional  digital  flight  data  recorder 
(DFDR)  parameters.  These  revisions 
follow  a  series  of  safety 
recommendations  issued  by  the 
National  Transportation  Safety  Board 
(NTSB),  and  the  Federal  Aviation 
Administration's  (FAA)  decision  that 
the  DFDR  rules  should  be  revised  to 
upgrade  recorder  capabilities  in  most 
transport  airplanes.  These  revisions  will 
require  additional  information  to  be 
collected  to  enable  more  thorough 
accident  or  incident  investigation  and  to 
enable  industry  to  predict  certain  trends 
and  make  necessary  modifications 
before  an  accident  or  incident  occurs. 

DATES:  Effective  date:  August  18.  1997. 
Comments  on  the  Paperwork  Reduction 
Act  issues  presented  in  this  document 
must  be  received  by  September  15, 
1997. 

ADDRESSES:  Comments  on  this  notice 
should  be  mailed,  in  triplicate  to: 
Federal  Aviation  Administration,  Office 
of  Chief  Counsel.  Attention:  Rules 
Docket  (AGC-200).  Docket  No.  28109, 
800  Independence  Avenue  SW., 
Washington,  DC  20591.  Comments 
delivered  must  be  marked  Docket  No. 
28109.  Comments  may  also  be 
submitted  electronically  to  the 
following  Internet  addrBss:  9-nprm- 
cmts@faa.dot.gov.  Comments  may  be 
examined  in  Room  91 5G  weekdays, 
except  on  Federal  holidays,  between 
8:30  a.m.  and  5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gary  E.  Davis,  Air  Carrier  Operations 
Branch  (AFS-220),  Flight  Standards 
Service,  Federal  Aviation 
Administration,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591, 
telephone  (202)  267-8096. 


SUPPLEMENTARY  INFORMATION: 
Background 

Statement  of  the  Problem 

The  NTSB  submitted 
recommendations  to  the  FAA  to  require 
the  recordation  of  additional  parameters 
on  certain  fight  data  recorders.  These 
recommendations  were  submitted  in 
response  to  accidents  involving  two 
Boeing  737  aircraft  that  were  operated 
by  two  different  air  carriers.  Both 
airplanes  were  equipped  with  flight  data 
recorders  (FDR's),  but  in  neither  case 
did  the  FDR  provide  sufficient 
information  about  airplane  motion  and 
flight  control  sur&ce  positions  during 
the  accident  sequence  to  enable  the 
NTSB  to  determine  a  probable  cause  for 
either  accident. 

The  history  of  aircraft  accidents  and 
the  lack  of  information  that  has 
inhibited  proper  investigation  of  their 
causes  is  much  broader  than  recent 
experience  with  the  Boeing  737. 
Historical  records  of  airplane  incidents 
suggest  that  additional,  reliable  data  for 
the  entire  fleet  of  transport  category 
airplanes  is  necessary  to  identify  causes 
of  these  incidents  before  accidents 
occur.  This  rule  will  expand  the  data 
collection  requirements  to  include  all 
parameters  that  can  cost-effectively  be 
collected. 

History  of  This  Regulatory  Action 

NTSB  Recommendations 

On  February  22,  1995.  Uie  NTSB 
submitted  to  tiie  FAA  recommendations 
A-95-25.  A-95-26.  and  A-95-27, 
which  recommended  that  the  FAA 
require  upgrades  of  the  flight  data 
recorders  installed  on  certain  airplanes 
to  record  certain  additional  parameters 
not  required  by  the  current  regulations. 

The  following  recommendations  were 
submitted  by  the  NTSB  to  the  Federal 
Aviation  Administration: 

I.  Require  that  each  Boeing  737 
airplane  operated  under  14  CFR  part 
121orl25be  equipped,  by  December 
31, 1995.  with  a  flight  data  recorder 
system  that  records,  as  a  minimiun.  the 
parameters  required  by  current 
regulations  applicable  to  that  airplane 
plus  the  following  parameters:  lateral 
acceleration,  flight  control  inputs  for 
pitch,  roll,  and  yaw,  and  primary  flight 
control  surface  positions  for  pitch,  roll, 
and  yaw.  (Classified  as  Class  I,  Urgent 
Action)  (Recommendation  No.  A-95- 
25) 

n.  Amend,  by  December  31,  1995,  14 
CFR  §§  121.343, 125.225,  and  135.152  to 
require  that  Boeing  727  airplanes, 
Lockheed  L-1011  airplanes,  and  all 
transport  category  airplanes  operated 
under  14  CFR  parts  121, 125,  or  135 


whose  type  certificates  apply  to 
airplanes  still  in  production,  be 
equipped  to  record  on  a  flight  data 
recorder  system,  as  a  minimum,  the 
parameters  listed  in  "Proposed 
Minimum  FDR  Parameter  Requirements 
for  Airplanes  in  Service"  plus  any  other 
parameters  required  by  current 
regulations  applicable  to  each 
individual  airplane.  Specify  that  the 
airplanes  be  so  equipped  by  January  1, 
1998,  or  by  the  later  date  when  they 
meet  Stage  3  noise  requirements  but, 
regardless  of  Stage  3  compliance  status, 
no  later  than  December  31,  1999. 
(Classified  as  Class  II,  Priority  Action) 
(Recommendation  No.  A-95-26} 

m.  Amend,  by  December  31,  1995,  14 
CFR  121.343.  125.225.  and  135.152  to 
require  that  all  airplanes  operated  imder 
14  CFR  parts  121,  125,  or  135,  having 
10  or  more  seats  and  for  which  an 
original  airworthiness  certificate  is 
received  after  December  31,  1996, 
record  the  parameters  listed  in 
"Proposed  FDR  Enhancements  for 
Newly  Manufactured  Airplanes"  on  a 
flight  data  recorder  having  at  least  a  25- 
hour  recording  capacity.  (Classified  as 
Class  II,  Priority  Action) 
(Recommendation  No.  A-95-27). 

FAA  Response  to  the  NTSB 
Recommendations 

On  March  14,  1995,  the  FAA 
published  in  the  Federal  Register  a 
notice  of  a  public  hearing,  and  solicited 
public  comment  concerning  the  NTSB 
reconunendations.  On  April  20,  1995, 
the  public  hearing  was  held  in 
Washington  D.C.  Eight  speakers  from 
the  aviation  community  made 
presentations.  Copies  of  the 
presentations  have  been  placed  in  the 
docket  for  this  rulemaking. 

After  considering  the  information 
obtained  through  the  public  forum,  the 
FAA  responded  to  the  NTSB 
recommendations.  A  summary  of  that 
response  was  published  in  Notice  No. 
96-7,  and  is  summarized  here: 

In  response  to  Safety 
Recommendation  A-05-25,  the  FAA 
stated  that  it  agrees  that  Boeing  737 
airplanes  that  operate  under  14  CFR  part 
121  or  125  should  be  equipped  with 
flight  data  recorders  that  include,  as  a 
minimum,  the  parameters  referenced  in 
this  safety  recommendation.  This 
proposed  rule  would  require  all  Boeing 
737  airplanes  as  well  as  certain  other 
airplanes  operated  under  14  CFR  parts 
121,  125,  or  135  having  10  or  more  seats 
to  be  equipped  to  record  the  parameters 
that  were  specified  by  the  NTSB. 

The  FAA  received  enough  valid 
information  from  the  public  to 
determine  that  the  schedule  for  retrofit 
completion  by  December  31,  1995, 
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could  not  be  met.  The  proposed  date 
would  have  imposed  an  extremely 
aggressive  retrofit  schedule  that,  if  it 
were  physically  possible,  would  have 
resulted  in  substantial  airplane 
groundings  and  very  high  associated 
costs.  Furthermore,  if  operators  had 
been  required  to  retrofit  all  Boeing  737 
airplanes  before  the  end  of  1995,  each 
of  these  airplanes  might  have  had  to 
undergo  a  second  retrofit  to  meet  the 
expanded  requirements  that  were 
proposed  in  response  to  NTSB 
Recommendations  A-95-26  and  -27 

In  response  to  NTSB  recommendation 
A-95-26,  the  FAA  agrees  that  airplanes 
still  in  production  should  be  required  to 
be  equipped  with  DFDR's  that  record,  as 
a  minimum,  the  parameters  listed  in  the 
NTSB  recommendation. 

In  response  to  NTSB  recommendation 
A-95-27,  the  FAA  agrees  that  airplanes 
operated  under  parts  121,  125,  or  135 
having  10  or  more  seats  for  which  an 
original  airworthiness  certificate  is 
received  after  December  31, 1996, 
should  record  the  parameters  Usted  in 
"proposed  FDR  Enhancements  for 
Newly  Manufactured  Airplanes"  on  a 
fUght  data  recorder  having  at  least  a  25- 
hour  recording  capacity. 

Aviation  Rulemaking  Advisory 
Committee  Participation 

After  reviewing  the  comments 
submitted  pursuant  to  the  NTSB 
recommendations  and  Ustening  to  the 
presentations,  the  FAA  determined  that 
it  would  be  beneficial  to  have  aviation 
industry  personnel  assist  in  any  related 
rulemaking  efforts.  On  Jime  27, 1995, 
the  FAA  published  a  notice  in  the 
Federal  Register  that  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC)  estabUshed  the  Flight  Data 
Recorder  Working  Group  (60  FR  33247). 
which  included  members  representing 
the  Air  Transport  Association, 
Aerospace  Industries  Association  of 
America.  General  Aviation 
Manufacturers  Association.  Regional 
Airline  Association,  Air  Line  Pilots 
Association,  and  the  FAA.  The  NTSB 
was  invited  to  participate  in  working 
group  efforts  in  an  advisory  capacity. 
The  working  group's  task  was  to 
recommend  to  ARAC  rulemaking 
proposals  or  other  alternatives  that 
would  satisfactorily  address  the  NTSB 
recommendations.  The  ARAC  could 
then  make  one  or  more 
recommendations  to  the  FAA,  and  the 
FAA  would  determine  whether  to  issue 
a  proposal  based  on  the  ARAC 
recommendation. 

The  DFDR  Working  Group  met  over 
the  course  of  several  months.  While 
many  of  the  issues  concerning  flight 
data  recorder  upgrades  were  settled,  no 


formal  recommendation  was  forwarded 
to  the  FAA  by  the  ARAC.  A  hill 
discussion  of  the  issues  considered  by 
the  working  group  was  included  in 
Notice  96-7. 

NPRM  No.  9&-7 

On  July  16, 1996,  the  FAA  pubUshed 
an  NPRM  addressing  revisions  to  digital 
flight  data  recorder  rules  and  solicited 
pubhc  comment  to  the  proposed 
amendments.  The  proposals  were  based 
on  meetings  attended  by  FAA,  ARAC, 
and  NTSB  persormel.  Twenty-six 
commenters  responded,  each  addressing 
multiple  issues.  Their  comments  have 
been  placed  in  the  docket.  Although 
niunbered  comments  in  the  docket 
indicate  28  commenters  responded, 
several  submittals  were  duplicates. 
Comments  to  the  NPRM  are  discussed 
in  detail  in  the  "Discussion  of 
Comments  to  the  NPRM"  section  of  this 
document. 

Supplemental  Notice  of  Proposed 
Rulemaking,  SNPRM  No.  96-7 A 

As  a  result  of  some  comments 
received  and  further  analysis  within  the 
FAA.  the  FAA  determined  that  some 
issues  not  included  in  the  NPRM,  but 
related  to  the  proposal,  should  have 
been  included.  These  issues  included: 
(1)  AppUcability  of  the  requirements  to 
airplanes  placed  on  the  operations 
specifications  of  a  U.S.  operator  after  a 
certain  date;  (2)  a  compUance  date  for 
certain  aircraft  that  must  be  retrofitted 
with  DFDR  equipment  as  a  result  of  a 
change  in  policy  aimoimced  in  notice 
96-7;  (3)  information  regarding 
airplanes  that  should  be  exempted  from 
the  requirements  proposed  in  notice  96- 
7;  and  (4)  a  requirement  to  use  a  25-hour 
recorder,  which  is  the  industry 
standard,  rather  than  the  8-hour 
recorder  currenUy  required.  Because 
three  of  the  issues  were  not  included  in 
the  initial  proposal,  and  because  the 
FAA  needed  more  information  to  make 
a  determination  regarding  all  four  of  the 
issues,  the  agency  pubUshed  a 
supplemental  proposal  on  December  10, 
1996  (61  FR  65142).  and  soUcited  pubUc 
comment.  Six  comments  were  received; 
they  are  discussed  in  detail  in  the 
"Discussion  of  Comments  to  the 
SNPRM"  section  in  this  document. 
After  analysis  of  all  comments  received, 
the  FAA  has  adopted  final  rule  Itmguage 
that  includes  items  proposed  in  the 
SNPRM. 

Discussion  of  Comments  to  the  NPRM 

Fhght  Systems  Engineering.  Inc., 
comments  on  the  requirement  for 
recordation  of  lateral  acceleration  on 
airplanes  with  one  or  two  engines.  It 
states  that  to  the  best  of  its  knowledge. 


the  "trade-in"  program  to  upgrade  from 
dual  to  tri-axial  accelerometers  was 
considered,  but  is  not  currently 
available  and  it  doubts  it  will  ever  be. 
The  commenter  estimates  the  cost  of  the 
tri-axial  accelerometer  to  be  $3,000  per 
aircraft  plus  associated  engineering  and 
installation  costs.  The  commenter 
beUeves  that  the  accelerometer 
information  can  be  obtained  through 
analysis  of  other  available  data.  In 
addition,  the  commenter  states  that  to 
require  a  sampling  rate  of  twice  per 
second  (rather  than  the  current  once  per 
second)  as  proposed  for  certain 
parameters  may  generate  costs  to 
industry  that  the  commenter  does  not 
consider  to  be  cost  beneficial. 

FAA  Response:  The  FAA 
acknowledges  that  this  rule  will  place 
some  economic  burdens  on  operators. 
According  to  information  received  by 
the  FAA.  however,  the  $3,000  per 
aircraft  for  a  tri-axial  accelerometer  is  a 
maximum  cost  for  a  new  unit,  which,  in 
practice,  the  FAA  maintains  will  not  be 
installed  in  all  cases.  Rather,  modified 
units  will  be  used  wherever  possible. 
The  FAA  does  not  agree  that  the 
commenter's  proposed  method  of 
obtaining  the  information  through 
analysis  is  a  reasonable  alternative  that 
would  satisfy  the  NTSB 
recommendation.  No  changes  have  been 
made  as  a  result  of  this  comment 

Patriot  Sensors  and  Controls 
Corporation  (Patriot)  comments  that  it 
would  cost  approximately  $2000  in 
1997/1998  dollars  to  upgrade  the  lateral 
acceleration  sensor  from  a  dual  axis  to 
a  tri-axial  configuration.  Patriot 
emphasizes  that  to  accomphsh  the 
upgrade  in  a  timely  manner,  upgrades  of 
its  units  should  be  scheduled  as  soon  as 
possible  after  issuance  of  the  final  rule. 
It  emphasizes  that  it  can  not  guarantee 
timely  accomplishment  for  any  order 
received  later  than  18  months  prior  to 
the  final  date  of  compUance. 

FAA  Response:  The  FAA  appreciates 
the  comment  from  Patriot;  the  FAA 
notes  that  the  costs  for  modification  of 
existing  units  presented  by  the 
commenter  are  approximately  one  third 
less  than  those  presented  by  the 
operators  for  new  units.  Further 
discussion  of  other  comments 
concerning  the  economic  impact  of  this 
rule  are  contained  in  the  Regulatory 
Evaluation  section  of  this  preamble. 

AVRO  International  Aerospace 
comments  that  the  proposed  list  of 
parameters  appears  to  have  been 
developed  to  address  a  specific  type  of 
airplane  that  has  experienced  a  small 
number  of  accidents,  and  that  the 
proposed  hst  of  parameters  may  not  be 
the  most  appropriate  for  general 
application.  AVl^O  also  states  that  the 
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European  codes  have  been  formalized 
for  adoption  through  JAR  Ops  and  that 
it  considers  the  FAA's  action  to  extend 
requirements  beyond  the  EUROCAE 
ED-55  standards  (EI>-55)  without  a  full 
consultation  with  JAA  authorities  to  be 
contrary  to  the  spirit  of  the  JAR/FAR 
Harmonization  program. 

FAA  Response:  The  FAA 
acknowledges  that  the  requirements 
proposed  in  the  NPRM  could  appear  to 
have  been  developed  to  address  a 
specific  type  of  airplane,  and  expsmded 
to  merely  include  all  airplanes. 
However,  the  parameters  proposed  to  be 
recorded  involve  functions  of  all 
airplanes,  and  may  provide  data  over  a 
wide  range  of  incidents  and  accidents. 
Accordingly,  in  response  to  the  NTSB 
recommendation,  the  FAA  has  included 
all  transport  category  airplanes  in  this 
rulemaking  action.  The  FAA  disagrees 
that  extended  U.S.  requirements  require 
full  consultation  with  JAA  authorities. 
The  ARAC  working  group  considered 
current  international  standards  where 
tliey  exist,  and  realized  that  restricting 
the  upgrades  to  EI>-55  standards  would 
not  satisfy  the  NTSB  recommendation. 
The  standards  proposed  are  harmonized 
with  the  current  JAR-Ops,  which  are 
based  on  the  ED-55  standards;  the 
additional  U.S.  requirements  have  no 
JAR  counterpart  with  which  to 
harmonize.  No  changes  were  made  as  a 
result  of  this  comment. 

Aerospace  Industries  Association 
(ALA)  submits  technical  comments  and 
editorial  comments  regarding 
typographical  errors.  For  parameter  88, 
all  cockpit  flight  control  input  forces 
(control  wheel,  control  column,  rudder 
pedal),  AlA  comments  that  the  force 
sensor  accuracy  in  the  appendix  should 
be  changed  from  "+/  -  5%"  to  "+/  -  5% 
or  +/  -  15%  of  actual,  whichever  is 
greater  or  as  installed."  ALA  also 
comments  that  the  accuracy  values  in 
the  appendix  for  the  Force  Sensor  Range 
for  Wheel,  Column,  and  Pedal  ranges  of 
parameter  88  should  be  changed  to 
include  the  words  "or  as  installed"  after 
the  numerical  values.  Also  for 
parameter  88,  ALA  suggests  the 
following  language  be  added  to  the 
remarks  column;  "Force  Sensor  Range 
requirements  are  based  on  FAR 
25.143(c)."  Finally,  ALA  suggests  that 
the  Force  Sensor  requirements  in  the 
Accuracy  column  for  parameter  88 
should  be  moved  from  the  Accuracy 
column  to  the  Range  Column. 

FAA  Response:  During  ARAC  working 
group  meetings,  NTSB  representatives 
made  it  clear  that  the  NTSB  needs  the 
full  range  control  forces  to  be  recorded 
as  outlined  in  the  NPRM  with  no 
exceptions.  Force  Sensor  Range 
requirements  in  this  rule  are  not  based 


on  the  requirements  in  §  25.143(c) 
because  slightly  stricter  requirements 
are  needed  to  yield  the  desired 
information  for  accident  and  incident 
investigation. 

The  FAA  agrees  that  the  Force  Sensor 
requirements  for  parameter  88  should  be 
moved  from  the  Accuracy  column  to  the 
Range  Column  in  the  appendices;  the 
change  is  reflected  in  this  final  rule. 

ALA  also  commented  that  the 
following  should  be  added  to  the 
Remarks  column  in  the  appendices  for 
parameters  82,  Cockpit  trim  control 
input  position — pitch,  83,  Cockpit  trim 
control  input  position — roll,  and  84, 
Cockpit  trim  control  input  position — 
yaw:  "Where  mechanical  means  for 
control  inputs  are  not  available.  Cockpit 
Display  Trim  Positions  should  be 
recorded."  Its  rationale  for  the  change  is 
that  modem  transport  aircraft  do  not 
always  use  mechanical  trim  controls. 

FAA  Response:  The  FAA  concurs  and 
the  language  in  the  Remarks  column  in 
the  appendices  for  parameters  82,  83, 
and  84  has  been  revised. 

Finally,  ALA  comments  that  the 
language  in  the  Remarks  column  in  the 
appendices  for  parameter  32,  Angle  of 
attack  (if  measured  directly),  is 
incomplete  and  should  be  changed  to 
read  as  follows;  "If  left  and  right  sensors 
are  available,  each  may  be  recorded  at 
4  or  1  second  intervals  as  appropriate  so 
as  to  give  a  data  point  at  2  seconds  or 
0.5  seconds  as  required." 

FAA  Response:  The  FAA  concurs  and 
the  language  in  the  Remarks  column  in 
the  appendices  for  parameter  32  has 
been  changed.  Also,  all  typographical 
errors  noted  in  AlA's  comments  have 
been  corrected  in  this  final  rule. 

Embraer  comments  on  the  technical 
aspects  of  several  proposed  items;  the 
commenter  states  that  airplanes  fitted 
with  conventional  mechanical  flight 
controls  should  be  allowed  to  record 
either  the  flight  control  input  or  the 
control  surface  position.  The  commenter 
further  states  that  derived  information 
for  control  input  and  control  movement 
can  be  demonstrated  for  its  aircraft. 
Embraer  also  comments  that  due  to 
technical  constraints  such  as  sensor 
reliability,  low  level  signal  treatment, 
and  aircraft  installation,  plus  cost 
restraints  and  the  low  priority  given  to 
cockpit  flight  controls  forces  (as 
evidenced  by  their  location  in  the  order 
of  the  parameter  list),  it  considers  the 
recording  of  these  parameters 
unnecessary.  Embraer  also  comments 
that  to  be  able  to  accommodate  88 
parameters,  it  will  be  necessary  to 
replace  existing  recorders  that  record  64 
to  128  words  per  second  (wps)  with  a 
new  one  capable  of  recording  256  wps, 
which  is  not  presently  available  on  the 


market.  Embraer  also  submits  cost 
figures  for  updating  its  software  and 
hardware. 

FAA  Response:  The  NTSB 
recommendations  on  which  this 
rulemaking  action  is  based  indicate  that 
both  control  input  and  surface  position 
are  necessary  for  both  conventional 
mechanical  flight  controls  and  fly-by 
wire  controls.  Past  accident 
investigations  support  the  need  for  this 
data.  Further,  although  the  NTSB  has 
used  derived  information  in  support  of 
some  findings  in  accident  investigation, 
the  NTSB  has  noted  that  derived 
information  may  include  too  many 
variables  to  support  the  determination 
of  probable  cause  of  an  accident. 

The  FAA  acknowledges  that  some 
technical  constraints  regarding  force 
sensors  may  ciurently  exist.  The 
recordation  of  the  associated  paramtter, 
however,  is  not  required  until  5  years 
from  the  effective  date  of  the  final  rule, 
and  the  FAA  anticipates  that  within  the 
next  5  years,  these  technical  constraints 
will  be  overcome.  Also,  with  regard  to 
the  ability  to  record  256  wps,  the  FAA 
maintains  that  there  are  recorders 
available  today  that  include  this 
technology,  and  expects  them  to  be 
more  readily  available  within  5  years, 
when  newly  manufactxired  airplanes 
must  have  recorders  capable  of 
recording  all  88  parameters. 

The  FAA  acknowledges  that  the 
DFDR  enhancements  proposed  by  this 
rule  are  expensive  and  that  a  recognized 
safety  return  may  not  immediately  be 
recognized.  However,  the  FAA 
maintains  that  the  information  collected 
will  aid  in  accident  and  incident 
investigations  and  will  help  detect 
trends  so  that  corrective  measures  can 
be  taken  before  an  accident  occurs,  and 
that  collection  of  this  data  is  in  the 
public  interest. 

The  FAA  notes  that  the  additional 
cost  information  submitted  by  Embraer 
is  consistent  with  information 
submitted  by  ARAC  working  group 
members  during  development  of  the 
NPRM.  Further  discussion  of  other 
comments  concerning  economic  issues 
can  be  found  in  this  preamble  under  the 
section  "Regulatory  Evaluation."  No 
changes  were  made  to  the  proposal  as  a 
result  of  Embraer's  comment. 

Sheehan  Consultants  comments  that 
the  acceleration  resolutions  need  to  be 
upgraded  in  the  final  rule  from  O.Olg  to 
0.004g's  to  be  consistent  with  the 
requirements  in  ED-55.  It  states  that  the 
change  would  have  no  impact  on 
current  recorders  because  they  already 
meet  the  EI>-55  requirements.  The 
commenter  states  that  accident 
investigators  need  very  fine  resolution 
to  observe  an  airplane  bouncing  on  the 
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joints  of  a  runway  during  taxi,  takeoff, 
and  landing,  as  well  as  other  quick 
flight  path  changes,  structural  breakup, 
and  explosions. 

FAA  Response:  The  FAA  agrees  that 
the  resolution  for  all  three  acceleration 
parameters  in  parts  121,  125,  and  135 
should  be  changed  to  harmonize  with 
the  EUROCAE  document  ED-55.  The 
final  rule  reflects  the  change  in  the 
resolution  colunm  of  the  appendices  for 
parameters  5, 11,  and  18  to  read 
0.004g's. 

Aerospatiale  and  Alenia  (ATR), 
manufactiirers  of  ATR  airplanes, 
conmient  that  compliance  with  the 
primary  flight  control  and  master 
warning  recording  requirements  would 
involve  significant  software 
modification  and  hardware  modification 
of  the  flight  data  acquisition  units 
(FDAU's),  plus  additional  wiring.  The 
two  manufacturers  state  that  the  design 
changes  would  cost  $100,000  per 
aircraft  for  U.S.  operators  for  parts  and 
labor,  in  addition  to  down  time 
associated  with  completing  the 
modifications.  ATR  requests  that  some 
flexibility  be  introduced  into  the 
requirements  that  would  take  into 
account  certain  design  features  such  as 
flight  control  characteristics  or  aircraft 
weight.  In  addition,  ATR  states  that 
harmonization  with  the  EUROCAE  EI>- 
55  requirements  should  be  considered 
for  the  retrofit  requirements. 

FAA  Response:  The  FAA 
acknowledges  that  there  may  be 
alternatives  to  obtaining  data  other  than 
direct  recordation.  However,  the 
proposed  sampling  rates,  resolution 
readouts,  and  parameter  list  in  the 
NPRM  represent  contributions  from  all 
members  of  the  ARAC  working  group. 
The  ARAC  working  group  made  every 
effort  to  match  the  requirements  in  the 
proposal  to  both  the  requirements  in 
ED-55  and  the  NTSB  recommendations, 
and  the  FAA  has  determined  that  the 
differences  are  insignificant  for  U.S. 
operators.  No  changes  were  made  as  a 
result  of  this  comment. 

Airbus  Industrie  agrees  with  the 
statement  in  the  preamble  of  Notice  96- 
7  that  more  flight  data  yields  better 
results  when  investigative  authorities 
are  trying  to  determine  the  cause  of  an 
accident  or  incident.  It  suggests, 
however,  that  requirements  for 
recording  stick  shaker/stick  pusher,  yaw 
or  sideslip  angle,  and  hydraulic 
pressure  are  not  necessary  because  the 
information  can  be  derived  from  other 
data,  or  because  the  information  is  not 
relevant  to  the  understanding  of  system 
operation.  Airbus  Industrie  also  suggests 
that  the  rule  should  retain  the  current 
language  that  would  allow  the  proposed 
terms  "record"  and  "recorded"  to  be 


replaced  respectively  with  the  terms 
"determine"  and  "able  to  be 
determined."  In  addition,  Airbus 
Industrie  comments  that  it  has  always 
installed  advanced  recording  systems  on 
its  aircraft,  but  that  aircraft  already 
equipped  to  record  88  or  more 
parameters  may  not  be  recording  all  of 
those  proposed  in  the  NPRM.  Airbus 
Industrie  suggests  that  the  FAA  require 
recordation  of  only  those  parameters 
included  in  EUROCAE  ED-55,  and 
states  that  anything  else  would 
constitute  disharmony  with  European 
regulations.  The  commenter  does  not 
oppose  the  recordation  of  additional 
data,  but  would  like  to  see  more 
international  involvement  to  determine 
what  addition  data  should  be  included, 
and  suggests  that  the  effort  be  addressed 
within  the  ICAO  and  within  the  FAA/ 
JAA  Harmonization  Work  Program 
under  the  ARAC  process  before 
additional  parameters  beyond  EE>-55  are 
added. 

Airbus  Industrie  also  suggests  that 
proposed  §§  121.344  and  125.226  be 
revised  so  that  current  FDR's  that 
already  record  the  necessary  parameters, 
but  not  at  the  specific  sampling  or 
resolution  readouts  listed  in  Appendix 
K  (corrected  to  read  Appendix  M),  not 
be  required  to  incur  retrofit  costs  simply 
to  meet  those  Appendix  M  values. 
Airbus  Industrie  believes  that  the 
introduction  of  this  flexibility  would 
result  in  significant  cost  savings  to 
industry  without  jeopardizing  the 
capability  of  investigating  events. 

FAA  Response:  The  FAA 
acknowledges  that  there  may  be 
alternatives  to  obtain  data  other  than 
direct  recordation.  However,  the 
proposed  sampling  rates,  resolution 
readouts,  and  parameter  list  in  the 
NPRM  represent  contributions  from 
industry  representatives,  the  FAA,  and 
the  NTSB.  Ehuing  ARAC  working  group 
meetings,  the  NTSB  argued  that 
information  gathered  from 
inteipretation  was  not  as  reliable  as 
direct  recordations,  as  discussed  above. 
Some  industry  representatives  did  not 
agree.  After  further  discussion,  the 
working  group  decided  that,  to  respond 
to  the  NTSB  recommendations  on 
which  this  rulemaking  is  based,  the  rule 
would  be  written  with  a  requirement  for 
direct  recordation  of  the  parameters 
listed.  Although  Airbus  Industrie 
presents  an  alternative  to  obtaining 
information  directly  frxjm  a  flight  data 
recorder,  the  FAA  has  determined  that 
justification  provided  by  Airbus 
Industrie  is  not  sufficient  to  overcome 
the  NTSB's  arguments  that  information 
gathered  from  interpretation  is  not  as 
reliable  as  direct  recordation. 


Accordingly,  there  was  no  change  to  the 
proposal  as  a  result  of  this  comment. 

As  previously  stated,  the  FAA 
disagrees  that  international  disharmony 
occurs  as  a  result  of  this  final  rule.  The 
ARAC  working  group  made  every  effort 
to  make  the  proposal  identical,  where 
applicable,  to  the  requirements  of  ED- 
55.  However,  the  FAA  has  determined 
that  those  requirements  alone  are 
insufficient  for  U.S.  operators  or  U.S.- 
registered  airplanes,  and  in  fact  would 
not  satisfy  the  intent  of  the  NTSB 
recommendations.  Accordingly,  the 
FAA  proposed  the  additional 
requirements.  The  FAA  disagrees  with 
the  suggestion  that  more  international 
involvement  is  needed  to  develop  U.S. 
regulations  that  govern  U.S.  operators 
a-"*      S. -registered  airplanes.  No 
cLdi.     s  were  made  as  a  result  of  this 
comment 

Fai.child  Aircraft,  Inc.  (Fairchild), 
opposes  the  requirement  for  newly 
manufactured  10-19  seat  airplanes  to 
record  57  parameters  effective  3  years 
after  the  effective  date  of  the  rule,  and 
88  parameters  effective  5  years  after  the 
effective  date  of  the  rule.  As  proposed, 
the  rule  would  require  that  these 
airplanes  include  a  flight  data 
acquisition  unit  (FDAU),  plus  the 
sensory  devices  and  associated  wiring 
for  each  (additional)  parameter. 
Fairchild  states  that  compliance  with 
current  §  135.152  and  implementation 
of  the  proposed  §121.344a(a)  is  more 
than  adequate  for  the  size  and 
complexity  of  any  airplane  in  the  10-19 
seat  category.  It  is  the  commenter's 
understanding  that  the  goal  of  this  rule- 
making is  to  provide  information 
regarding  accidents  and  incidents  as 
they  occur,  and  it  notes  that  10-19  seat 
aircraft  have  no  history  of  accidents  of 
undetermined  cause. 

Fairchild  believes  that  the  money 
needed  to  comply  with  the  proposed 
regulations  could  be  better  spent 
improving  overall  operations.  It  states 
that  an  FDR  will  not  increase  the  level 
otsafety  in  the  19-seat  airplane,  and 
will  probably  diminish  the  level  of 
safety,  because  funds  will  be  diverted  to 
comply  with  something  of  no  value 
versus  something  of  positive  value. 
Fairchild  also  states  that,  if  adopted,  the 
proposal  would  have  a  significant 
negative  impact  on  the  competitiveness 
of  current  operators  and  airplanes  made 
in  the  United  States  that  are  sold  on  the 
international  market.  Fairchild  believes 
the  proposed  changes  would  increase 
operating  costs  and  thus  negatively 
affect  future  sales  in  both  the  United 
States  and  foreign  markets,  particularly 
to  customers  in  developing  nations. 
Finally,  Fairchild  submits  some  cost 
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information,  as  well  as  the  following 
technical  comments: 

Fairchild  recommends  deletion  of 
§  121.344a  (b)  and  (c),  which  would 
require  newly  manufactured  airplanes 
with  10  to  19  seats  to  install  enhanced 
DFDR's.  Fairchild  also  notes  that  in 
§  121.344a(a)(l)(iv).  a  typographical 
error  occiu^;  the  second  reference  to 
Appendix  B  should  instead  be  a 
reference  to  Appendix  M. 

Fairchild  points  out  that  the  FH227 
listed  in  parts  121  and  125  does  not 
belong  to  Fairchild  Aircraft,  Inc.,  as 
stated  in  the  proposal. 

Fairchild  requests  that  the  following 
airplane  types  be  added  to  the  list  of 
airplanes  that  need  not  comply  with  the 
requirements  in  §  121.344a,  but 
continue  to  comply  with  the 
requirements  in  §  135.152:  SA227-AC, 
SA227-TT,  SA227-AT,  and  SA227-BC. 
As  justification,  Fairchild  submits  that 
these  airplanes  were  manufactured  prior 
to  October  11,  1991.  and  are  not 
commuter  category  airplanes. 

FAA  Response:  As  stated  in  the 
NPRM,  when  the  NTSB  made  its 
recommendations  in  February  1995,  the 
FAA  has  not  yet  issued  its  rule  that 
requires  most  airplanes  that  have  10-19 
seats  that  were  formerly  operated  under 
part  135  to  operate  pursuant  to  the 
requirements  of  part  121  beginning  in 
March  1997.  Because  the  purpose  of  that 
rulemaking  action  was  to  establish  "one 
level  of  safety,"  the  NfPRM  associated 
with  this  final  rule,  and  all  rules 
developed  from  this  point  forward, 
reflect  that  agency  policy.  Recognizing 
the  differences  between  larger  airplanes 
operating  under  part  121  and  those 
designed  to  carry  10-19  passengers,  the 
FAA  developed  a  special  section  in  the 
NPRM  to  specifically  address  the  flight 
data  recorder  requirements  for  these 
airplanes.  The  ARAC  working  group 
discussed  and  decided  that  the  intent  of 
the  NTSB  reconunendations  was  to 
capture  all  airplanes  regularly  used  in 
conunercial  service,  including  those  that 
began  operating  under  part  121 
beginning  in  March  1997. 

The  FAA  disagrees  with  the 
suggestion  to  delete  §  121.344a  (b)  and 
(c)  for  newly  manufactured  airplanes. 
The  suggestion  is  inconsistent  with  the 
NTSB  recommendations,  and  no 
alternative  to  satisfy  the 
reconunendation  was  suggested.  No 
change  was  made  as  a  result  of  this 
comment. 

The  FAA  agrees  that  the  second 
reference  to  Appendix  B  in 
§  121.344a(a)(l)(iv)  is  an  error; 
"Appendix  B"  should  read  "Appendix 
M."  The  rule  has  been  revised 
accordingly. 


The  FAA  finds  that  insufficient 
information  was  submitted  to  justify  the 
addition  of  the  following  planes  to  the 
list  of  airplanes  that  need  not  comply 
with  the  requirements  in  §  121.344a,  but 
continue  to  comply  with  the 
requirements  in  §  135.152:  SA227-AC, 
SA227.TT,  SA227-AT,  and  SA227-BC. 
The  fact  that  airplanes  were 
manufactured  before  October  11, 1991, 
is  not  considered  sufficient  to  justify 
their  exclusion.  No  change  was  made  as 
a  result  of  this  comment. 

The  FAA  agrees  that  the  FH227  does 
not  belong  to  Fairchild  Aircraft,  Inc., 
and  the  final  rule  has  been  revised  to 
reflect  the  aircraft  is  a  product  of 
Fairchild  Industries. 

All  typographical  errors  noted  by  the 
commenter  have  been  corrected  in  this 
final  rule. 

Southwest  Airlines  (SWA)  comments 
that  the  language  proposed  in 
§  121.344(b)(3)  be  changed  to  remove 
reference  to  installation  no  later  than 
the  next  heavy  maintenance  check  that 
occiirs  after  two  years  after  the  effective 
date  of  the  final  rule.  The  commenter 
believes  the  final  rule  should  only 
require  compliance  by  the  final  date  of 
the  rule  and  should  not  include  any 
milestones  or  restrictions.  In  addition, 
SWA  comments  that  the  sampling  rates 
given  in  Appendix  M  have  been 
increased  from  the  rates  initially 
proposed  by  ARAC  working  group 
members,  and  that  the  higher  sampling 
rates  may  require  additional 
modifications  and  expense. 

FAA  Response:  The  issue  addressing 
the  earliest  possible  compliance  time 
was  discussed  in  the  preamble  to  the 
NPRM.  In  that  document,  the  FAA 
stated  that  that  "heavy  maintenance 
check"  provision  was  added  to  prevent 
operators  from  waiting  until  the  last 
minute  to  install  upgrades,  causing  a 
logjam  in  scheduling  and  equipment 
availability.  The  proposed  sampling 
rates  reflect  those  needed  by  the  NTSB 
to  aid  in  accident  and  incident 
investigations.  No  changes  were  made 
as  a  result  of  this  comment. 

Airborne  Express  comments  that 
lateral  acceleration  cannot  be  recorded 
at  the  specified  recording  intervals 
using  the  Loral  F800  flight  data 
recorder.  Airborne  Express  states  that 
70%  of  its  fleet  is  fitted  with  the  Loral 
F800,  and  to  replace  these  recorders 
would  constitute  an  undue  burden.  The 
commenter  suggests  that  language  be 
changed  to  reflect  that,  except  for  the 
Boeing  737,  lateral  acceleration  should 
not  be  required  to  be  recorded  unless 
sufficient  capacity  is  available  on  the 
existing  recorder  to  record  that 
parameter  and  that  the  recording  ranges, 
acciuacies,  and  recording  intervals  be 


limited  to  those  specified  in  current 
Appendix  B  to  part  121.  In  addition. 
Airborne  Express  asks  for  clarification 
of  the  term  "capacity"  as  it  is  used  in 
proposed  §  121.344(b)(l)(i)  so  it  can 
determine  whether  it  can  comply  with 
the  proposed  rule  language. 

FAA  Response:  According  to  Loral, 
the  manufacturer  of  the  F800  recorder, 
lateral  acceleration  can  be  recorded  for 
the  Airborne  Express  installation  if  a 
nonrequired  parameter  is  removed  from 
the  input  to  the  recorder,  and  the 
existing  spare  chaimels  are  used.  The 
term  "capacity"  refers  to  the  design  of 
a  recorder  to  be  able  to  record  a  certain 
number  of  parameters  and  store  them 
for  25  hoiu-s.  For  example,  a  recorder 
may  have  a  capacity  to  record  32  wps 
for  25  hours,  64  wps  for  25  hours,  128 
wps  for  25  hours,  etc.  No  changes  to  the 
rule  were  made  as  a  result  of  this 
comment. 

Piedmont  Airlines  (Piedmont) 
comments  that  although  it  agrees  with 
the  NTSB  in  the  importance  of 
information  retrieved  from  FDR's,  it 
believes  "the  one  size  fits  all"  approach 
to  rulemaking  is  not  an  efficient  or  cost 
effective  method.  Piedmont  believes  the 
primary  reason  for  the  rule  is  two 
unresolved  accidents  that  were  due  to 
loss  of  control.  However,  they  do  not 
agree  that  those  accidents  justify  the 
proposal  to  obtain  directly  recorded 
data  as  opposed  to  obtaining 
information  through  alternative 
methods.  Piedmont  submits  examples  of 
two  airplanes  that  will  have  to  undergo 
some  retrofit  to  comply  with  the  rule  as 
proposed.  Piedmont  believes  that  those 
airplanes  are  clear  examples  that 
existing  recorded  data  is  adequate  for 
accident  prevention  and  investigation, 
and  that  the  proposed  requirement  will 
result  in  a  costly  retrofit  for  the  purpose 
of  a  data-gathering  exercise  that  is  not 
justified  by  any  benefit/cost 
comparison.  Piedmont  believes  it  would 
be  cost  beneficial  to  require  recording 
up  to  17  parameters  but  it  disagrees  that, 
other  than  for  powered  flight  controls, 
both  the  control  surface  and  the  input 
need  be  recorded. 

FAA  Response:  The  FAA  realizes  that 
this  rulemaking  action  may  appear  to  be 
intended  for  certain  airplanes  that  have 
been  involved  in  accidents,  the  cause  of 
which  has  not  been  determined.  As 
stated  in  the  NPRM,  the  FAA  has 
determined  that  since  the  cause  of  these 
accidents  is  unknown,  it  is  possible  that 
similar  incidents  may  occur  on  other 
airplane  types.  Therefore,  the  FAA  finds 
that  the  need  to  record  additional  flight 
data  is  applicable  to  all  airplanes 
covered  by  the  final  rule.  The  FAA 
recognizes  that  DFDR's  do  not  in  and  of 
themselves  prevent  accidents;  they  are 
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used  as  an  investigative  tool  when 
accidents  or  incidents  occiu'.  However, 
the  FAA  does  not  agree  that  continuing 
the  current  level  of  data  collection  is 
acceptable  for  future  accident 
investigation.  The  FAA  recognized  in 
the  NPRM  that  additional  flight  data  can 
be  collected  cost-effectively,  particularly 
in  light  of  the  NTSB  recommendations. 
No  changes  were  made  as  a  result  of 
these  comments. 

Twin  Otter  hitemational,  Ltd.  (TOIL) 
and  its  affiliate  by  ownership.  Grand 
Canyon  Airlines.  Inc.  (GCA)  comments 
that  its  members  use  deHavilland  DHC- 
6-300  airplanes  in  their  operations.  This 
airplane  type  went  out  of  production 
before  October  11,  1991.  TOIL  claims 
that  the  DHC-6-300  was  not  designed  to 
accommodate  flight  data  recorders,  and 
that  installation  would  require  extensive 
redesign  and  would  be  prohibitively 
expensive.  In  addition,  the 
manufacturer  is  not  interested  in 
participating  in  the  cost  of  certifying 
and  retrofitting  the  airplanes  for  flight 
data  recorder  installation  and  no  other 
airworthiness  authority  worldwide 
requires  a  DFDR  in  the  DHC-6-300. 
TOIL  states  that  no  DHC-6-300  has  ever 
been  equipped  with  a  DFDR. 

The  commenter  states  that  the 
reversal  of  the  policy  determination 
addressed  in  Notice  96-7  would  create 
a  regulatory  inconsistency  because  12  of 
its  DHC-6-300  airplanes  would  be 
required  to  be  retrofitted,  while  26 
others  owned  by  the  companies  would 
not.  It  states  that  the  same  airplane  type 
brought  onto  the  register  after  October 
1 1 ,  1991 ,  is  no  less  safe  than  one 
brought  on  before  that  date,  and 
recommends  that  in  heu  of  reversing  the 
pohcy  determination,  the  FAA  should 
revise  proposed  §  121.344a  to  read 
"manufactured  after  October  11,  1991," 
in  heu  of  "brought  orUo  the  U.S.  register 
after*   *   *"  that  date.  Further,  the 
commenter  points  out,  airplanes  of 
foreign  registration  (not  required  to 
comply  with  U.S.  DFDR  requirements) 
may  be  allowed  to  be  operated  in  the 
United  States  by  a  U.S.  air  carrier 
without  being  on  the  register,  and 
would  have  an  economic  advantage  over 
U.S.-registered  airplanes. 

FAA  Response:  Twin  Otter 
International,  Ltd.  presented  significant 
evidence  why  the  DHC-6  airplane 
(Twin  Otter)  should  be  exempted  from 
the  flight  data  recorder  upgrade 
requirements  proposed  in  the  NPRM, 
and  the  final  rule  includes  an 
exemption  for  the  DHC-6,  whether  the 
airplanes  are  operated  under  part  121  or 
part  135. 

The  FAA  fully  considered  the 
popularity  of  this  aircraft  model  in  the 
sightseeing  industry,  and  determined 


that  the  exemption  is  still  appropriate. 
The  FAA  does  not  agree  with  TOIL'S 
characterization  of  the  effect  of  the 
pohcy  change  announced  in  notice  96- 
7.  nor  that  the  policy  armounced  in 
FUght  Standards  Information  Bulletin 
92-09  should  be  codified.  The  revised 
pohcy  states  that  airplanes  previously 
registered  in  the  United  States  that  were 
removed  and  brought  back  on  the 
register  after  October  11,  1991  are  not 
"grandfathered"  and  must  install  flight 
data  recorders.  This  interpretation  is 
consistent  with  both  the  language  and 
the  intent  of  the  current  rule.  While  the 
FAA  acknowledges  that  the  October  1 1 , 
1991  date  creates  two  classes  of 
airplanes  that  are  otherwise  the  same, 
any  other  method  of  distinguishing 
airplanes  that  must  be  retrofitted  would 
have  an  equally  bifurcated  effect.  TOIL'S 
proposed  solution  to  use  October  11, 
1991  as  a  date  of  manufactiu^  to 
distinguish  those  airplanes  to  be 
retrofitted  is  a  solution  only  for  aircraft 
out  of  production;  airplanes  in 
production  would  continue  to  be 
separated  into  two  classes  by  the  date 
regardless  of  how  identical  two 
airplanes  were  when  they  came  off  the 
production  line.  The  1991  "brought  on 
the  U.S.  register"  date  was  adopted  in 
1988,  and  a  well-defined  class  of 
airplanes  was  established.  The  FAA  has 
no  reason  to  now  disrupt  the 
apphcability  of  the  flight  data  recorder 
requirements  by  chemging  from  one  date 
to  another  when  it  would  not  solve  the 
problem  described  by  the  commenter. 
Nor  does  the  FAA  agree  with  the 
commenter  that,  as  a  class,  airplanes 
that  are  no  longer  being  produced 
should  be  categorically  exempted  from 
the  DFDR  requirements. 

In  a  comment  to  the  NPRM,  Twin 
Otter  International,  Ltd.  (TOIL) 
comments  that  two  classes  of  airplanes 
are  created  by  the  "brought  on  the  U.S. 
register"  language  because  foreign 
registered  airplanes  may  be  operated  in 
the  United  States.  This  issue  was  raised 
by  the  FAA  in  the  SNPRM  to  this  rule, 
and  the  agency  proposed  that  the 
apphcabihty  of  the  regulation  be 
changed  to  include  airplanes  brought 
onto  the  U.S.  register  or  airplanes  that 
are  foreign  registered  and  added  to  an 
operator's  U.S.  operations  specification 
after  October  11,  1991.  As  explained  in 
the  preamble  to  the  SNPRM,  the  original 
language  was  adopted  to  minimize  costs 
and  to  deter  the  importation  of  older, 
non-DFDR  equipped  airplanes.  The  fact 
that  the  language  created  a  separate 
standard  for  non-U. S.  registered 
airplanes  was  unintentional;  the  FAA 
always  intended  to  cover  all  of  the 
airplanes  operating  domestically.  TOIL 


did  not  comment  on  the  change 
proposed  in  the  SNPRM.  Based  on  the 
comment  of  TOIL,  the  final  rule 
language  includes  an  exemption  for  the 
Twin  Otter.  No  other  changes  were 
made  based  on  this  comment. 

The  Regional  AirUnes  Association 
(RAA)  comments  that  it  supports  the 
enhancement  of  FDR  recording 
parameters  where  the  benefits  can  be 
shown  to  justify  the  costs,  and  suggests 
that  the  comphance  period  be  extended 
to  6  years.  RAA  supports  the  proposed 
rule  as  it  applies  to  newly  manufactured 
aircraft.  However.  RAA  states  that  many 
of  the  proposed  requirements  to  retrofit 
new  recording  parameters  into  existing 
airplanes  have  not  been  shown  to 
provide  a  direct  safety  improvement  or 
to  be  cost  effective,  and  that  requiring 
installation  will  impose  a  severe 
economic  burden  on  affected  operators, 
resulting  in  increased  costs  of  travel  to 
the  public,  and  thus  should  be 
eliminated. 

FAA  Response:  The  FAA  recognizes 
that  the  DFDR  enhancements  proposed 
by  this  rule  may  be  costly  and  may  not 
provide  immediately  recognized 
benefits.  However,  cost  alone  cannot 
justify  ignoring  the  potential  safety  gain 
represented  by  the  improvements 
required  by  this  rule.  The  FAA  has 
*  determined  that  this  final  rule  should  be 
promulgated  as  in  the  pubUc  interest, 
and  RAA  has  not  submitted  sufficient 
justification  to  show  that  it  is  not  in  the 
pubhc  interest.  No  changes  were  made 
as  a  result  of  this  comment. 

The  Air  Line  Pilots  Association 
(ALPA)  agrees  vdth  the  proposal  except 
for  the  proposed  compliance  period, 
and  suggests  that  the  FAA  contact  FDR 
and  FDAU  manufacturers  directly  to 
validate  the  economic  information 
supplied  in  the  NPRM.  The  commenter 
believes  that  the  four  year  compliance 
period  outlined  in  the  proposed  rule  for 
the  retrofit  of  FDR's  is  too  long,  and  that 
three  years  is  more  appropriate. 

FAA  Response:  The  FAA  relied 
heavily  on  the  industry  members  of  the 
ARAC  working  group  to  supply  accurate 
economic  information,  including  costs 
of  parts,  labor,  and  aircraft  down  time. 
The  information  was  provided  in 
aggregate  form  based  on  major  cost 
components,  not  in  detail.  Therefore, 
contacting  the  manufacturers  of  specific 
parts  such  as  the  FDR's  and  FDAU's 
would  not  yield  useful  additional 
economic  information.  During 
development  of  the  proposal,  the  ARAC 
working  group  discussed  extensively 
the  most  appropriate  comphance 
period — one  that  would  be  practical 
both  technologically  and  economically. 
Manufacturers  and  operators  argued  that 
four  years  is  necessary  to  redesign  any 
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affected  areas,  and  to  incorporate  any 
needed  retrofits  into  a  regular 
maintenance  schedule  in  order  to 
minimize  the  down  time  required  for 
installation  of  DFDR  enhancements.  The 
FAA  also  notes  that  the  required 
upgrades  may  be  accomplished  sooner 
than  the  prescribed  four  years;  the  final 
rule  requires  the  installation  of  the 
DFDR  no  later  than  the  next  heavy 
maintenance  check,  or  equivalent,  after 
two  years  after  the  effective  date  of  the 
final  rule.  No  changes  were  made  as  a 
result  of  this  comment. 

General  Aviation  Manufacturers 
Association  (GAMA)  comments  that  the 
FAA  has  gone  beyond  the  scope  of  the 
NTSB  recommendations  by  including 
10  to  19  passenger  airplanes  in  the 
NPRM.  GAMA  also  states  that  it 
considers  the  requirements  proposed 
not  to  be  cost  beneficial,  and  thus  a  final 
rule  should  not  be  published.  GAMA 
indicates  that  requiring  enhanced 
DFDR's  would  not  support  the  theory  of 
eventual  zero  unexplained  accidents  per 
year  simply  by  increasing  the  number  of 
parameters  being  monitored.  The 
commenter  states  that  a  regulatory 
analysis  is  not  provided  for  newly 
manufactured  airplanes  and  feels  this  is 
necessary  by  law  and  is  essential. 
GAMA  also  disagrees  with  the  FAA's 
conclusion  that  the  cost  of  developing  a 
256  word  per  second  recorder  is 
insignificant.  It  cites  the  requirement  to 
develop  standards  through  committees, 
and  the  issue  of  possible  import  design 
and  data  correlation  as  additional  cost 
burdens.  GAMA  comments  that  the 
FAA  highlights  the  benefits  of  the 
NPRM  and  downplays  costs,  and  that 
the  proposal  does  not  adequately 
quantify  the  benefits.  The  FAA  should 
be  required  to  conduct  a  full  and 
complete  cost  analysis  of  the  total 
NPRM  impact  prior  to  issuing  a  final 
rule.  GAMA  further  maintains  that 
although  the  FAA  states  that  no 
disharmony  is  created  in  the  proposal, 
it  disagrees,  and  lists  areas  of  possible 
conflict  as  parameters  40,  41,  42,  and 
44. 

GAMA  also  comments  that  the  NPRM 
should  include  rule  language  that  would 
exclude  retrofit  requirements  for 
existing  airplanes  operated  under  part 
135  for  on-demand  service,  and  would 
exclude  those  newly  manufactvued 
airplanes  to  be  operated  under  part  135 
for  on-demand  service.  Likewise,  the 
commenter  states  that  the  proposed 
amendments  should  include  language 
that  the  amendments  would  not  apply 
to  any  airplane  type  certificated  for  nine 
or  fewer  passenger  seats  or  any 
rotorcraft. 

GAMA  also  comments  that  several  of 
the  parameters'  names  or  corresponding 


remarks  are  ambiguous  and  need  to  be 
further  clarified.  It  further  comments 
that  the  rule  language  should  be 
changed  to  include  in  the  rule  text  the 
appendix  remarks  concerning  flight 
control  breakaway  capability;  suggests 
that  the  dual  coverage  requirement  for 
conventional  axes  be  deleted;  and 
suggests  that  the  requirement  for 
recordation  apply  to  only  aircraft  axes 
that  are  augmented. 

For  newly  manufactured  airplanes, 
GAMA  believes  there  are  differences 
between  parameters  that  some  operators 
have  chosen  to  record  and  proposed 
parameters  58-88.  GAMA  asks  whether 
operators  must  cease  recording 
parameters  of  choice  or  those  required  . 
in  the  JAR-Ops  and/or  ED-55,  and 
instead  record  the  proposed  extended 
parameters.  GAMA  believes  clarification 
is  needed  regarding  these  issues. 

FAA  Response:  As  explained  in  the 
NPRM,  when  the  NTSB  made  its 
recommendations  in  February  1995,  the 
FAA  had  not  yet  issued  its  rule  that 
requires  most  airplanes  that  have  10-19 
seats  that  formerly  operated  under  part 
135  to  comply  with  the  requirements  of 
part  121  begirming  in  March  1997. 
Because  the  purpose  of  that  rulemaking 
action  was  to  establish  "one  level  of 
safety,"  the  NPRM  associated  with  this 
'  final  rule,  and  all  rules  developed  from 
this  point  forward,  reflect  that  agency 
policy.  Recognizing  the  differences 
between  larger  airplanes  operating 
under  part  121  and  those  designed  to 
carry  10-19  passengers,  the  FAA 
developed  a  special  section  in  the 
NPRM  to  specifically  address  the  flight 
data  recorder  requirements  for  these 
airplanes.  The  ARAC  working  group 
discussed  and  decided  that  the  intent  of 
the  NTSB  recommendations  was  to 
captiu°e  all  airplanes  regularly  used  in 
commercial  service,  including  those  10- 
19  seat  airplanes  that  began  operating 
under  part  121  in  March  1997. 

The  FAA  recognizes  that  increasing 
the  niunber  of  recorded  parameters  may 
not  realize  an  immediate  safety  return, 
but  maintains  that  the  information 
collected  will  aid  in  accident  and 
incident  investigations,  and  will  help 
detect  trends  so  corrective  measures  can 
be  taken  before  an  accident  occurs.  The 
FAA  also  maintains  that  as  more 
information  is  recorded,  the  occurrence 
of  unexplained  accidents  and  incidents 
will  decrease. 

Regarding  the  commenters  statements 
addressing  the  costA)enefit  analysis,  an 
analysis  for  newly  manufactured 
airplanes,  costs  associated  with 
developing  a  256  word  per  second 
recorder,  and  other  cost  burdens:  these 
and  other  comments  concerning 
economic  impact  ate  discussed  further 


in  the  Regulatory  Evaluation  section  of 
this  preamble. 

The  FAA  disagrees  that  disharmony  is 
created  in  the  proposal,  and  notes  that 
harmonization  does  not  mean 
identicality.  The  final  rule  is  as  similar 
as  practicable  with  international 
standards,  where  they  exist,  and  goes 
beyond  international  standards  only  to 
accommodate  the  NTSB 
recommendation,  which  is  the  original 
basis  for  this  rulemaking  action. 

The  FAA  disagrees  that  the  proposed 
rule  language  should  be  changed  to 
exclude  retrofit  requirements  for 
existing  airplanes  operated  under  part 
135  for  on-demand  service.  As 
proposed,  the  rule  is  not  applicable  to 
these  airplanes.  Only  those  part  135 
airplanes  that  operate  scheduled, 
commuter  operations  that  have 
transferred  to  part  121  as  of  March  1997 
will  be  subject  to  retrofit  requirements 
in  this  rule.  The  FAA  also  disagrees  that 
the  proposed  rule  language  should  be 
changed  to  exclude  newly  manufactured 
airplanes  that  will  be  operated  in  on- 
demand  service.  For  reasons  stated  in 
the  preamble  to  the  NPRM,  the  FAA 
finds  that  all  airplanes  affected  should 
comply  with  the  new  regulations, 
regardless  of  the  nature  of  their 
operation.  The  FAA  disagrees  with  the 
commenter's  suggestion  that  language 
be  added  to  exclude  airplanes 
certificated  for  nine  or  fewer  passenger 
seats  and  all  rotorcraft.  Section  135.152 
does  not  apply  to  airplanes  with  nine  or 
fewer  passenger  seats,  and  the  proposed 
language  in  §  135.152(f)  applies  only  to 
airplanes  that  would  be  required  to  be 
equipped  in  accordemce  with  §§  135.152 
(a)  or  (b),  as  appropriate. 

With  respect  to  the  commenter  that 
some  of  the  parameter  name  and 
corresponding  remarks  are  ambiguous, 
the  FAA  notes  thaUthe  names  and 
remarks  have  evolved  over  time  and  are 
generally  accepted  by  industry.  The 
names  and  remarks  were  discussed 
during  the  ARAC  working  group 
meetings  in  which  GAMA  participated. 
No  technical  concerns  over  the  names  of 
the  parameters  were  raised  by  the 
commenter  at  the  time  or  subsequently 
by  any  other  commenter.  The  nature  of 
the  commenter's  questions  concerning 
specific  parameter  names  will  be 
considered  in  preparation  of  the 
Advisory  Circular  already  under 
development. 

The  FAA  disagrees  that  the  text 
contained  in  the  appendix  "Remarks" 
column  should  be  incorporated  into  the 
rule  language  for  flight  control 
breakaway  capability  parameter.  The 
FAA  has  determined  that  this  addition 
would  be  confusing  for  a  single 
parameter  and  that  the  text  should 
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remain  in  the  "Remarks"  column  of  the 
appendix. 

The  FAA  disagrees  that  the  dual 
coverage  requirement  for  conventional 
axes  should  be  deleted  and  that  the 
requirement  for  recordation  should 
apply  to  only  aircraft  axes  that  are 
augmented.  The  FAA  finds  that  both  of 
these  requirements  are  needed  to  meet 
the  NTSB  recommendations. 

Regarding  the  issue  of  recording 
required  parameters  rather  than 
recording  parameters  of  choice  (or  those 
required  in  the  JAR-Ops  and/ or  ED-55), 
the  final  rule  states  the  parameters  that 
must  be  recorded  in  each  appropriate 
section.  An  operator  may  choose  to 
record  parameters  beyond  those 
required,  but  must  record  the  required 
parameters.  The  FAA  acknowledges  that 
some  operators  may  have  to  change  the 
parameters  currently  being  recorded, 
unless  an  operator  chooses  to  replace  its 
equipment  for  that  with  greater 
capacity. 

The  National  Air  Transportation 
Association  (NATA)  comments  that 
proposed  §  135.152  should  be  revised  in 
the  final  rule  to  differentiate  the 
applicability  of  the  new  requirements  by 
"kind  of  operation"  in  which  a  10  to  30 
seat  airplane  is  used.  It  also  comments 
that  the  final  rule  language  should  be 
clarified  concerning  its  applicability  to 
10  to  30  seat  airplanes  used  in  part  135 
on-demand  operations.  The  FAJ^  is 
unable  to  understand  clearly  NATA's 
comment  regarding  proposed 
regulations  for  airplanes  brought  onto 
the  U.S.  register  on  or  before  October  11, 
1991.  The  FAA  concludes  that  NATA  is 
suggesting  that  affected  commuter 
airplanes  operated  under  §  121.344a  that 
are  brought  onto  the  U.S.  register  after 
October  11,  1991,  should  be  required  to 
meet  only  existing  part  135 
requirements.  NATA  appears  to  believe 
that  there  is  no  justification  in  requiring 
two  sets  of  regulations  for  the  same 
airplane  type  simply  because  of 
registration  date,  and  suggests  that  the 
October  11.  1991,  date  be  deleted  and 
that  the  date  of  manufactiu-e  be  used 
instead.  NATA  agrees  with  the 
exclusion  of  rotorcraft  and  airplanes 
certificated  with  nine  or  fewer 
passenger  seats  from  the  regulations,  but 
feels  that  the  term  "multiengine,"  which 
is  included  in  current  §  135.152  (a)  and 
(b),  should  be  included  in  proposed 
§§135.152(1)  and  (j). 

FAA  Response:  The  FAA  appreciates 
the  NATA  comment  but  it  does  net 
agree  that  applicability  is  an  issue  for 
this  final  rule.  The  FAlA  recently 
promulgated  new  part  119.  which 
determines  the  type  of  operation  that  is 
applicable  to  an  on-demand  or 
conunuter  operation.  When  using  the 


definitions  of  part  119,  it  is  clear  that 
§  135.152  applies  to  on-demand 
operators  of  the  10-30  seat  airplanes, 
and  that  §  121.344a  applies  to  scheduled 
commuter  operators.  The  FAA 
acknowledges  that  DFDR's  do  not  in  and 
of  themselves  prevent  accidents;  they 
are  used  as  an  investigative  tool  when 
accidents  or  incidents  occur.  However, 
it  does  not  agree  that  continuing  to    . 
obtain  the  current  level  of  information 
required  to  be  recorded  by  §  135.152 
without  obtaining  any  new  information 
is  acceptable  for  future  accident 
investigation.  Similarly,  the  FAA  does 
not  agree  with  NATA  that  the  term 
"multiengine"  should  be  included  in 
the  new  §§  135.152  (i)  and  (j)  for  certain 
newly  manufactured  airplanes.  In  its 
deliberations,  the  FAA  decided  that  a 
new,  single-engine,  turbine-powered 
airplane  capable  of  carrying  10  to  30 
passengers  shoidd  meet  the  same 
standard  as  the  multiengine  airplane 
carrying  the  same  number  of  passengers. 
Since  NATA  has  not  submitted  any 
additional  justification  that  would 
warrant  different  treatment  of  these 
airplanes,  no  changes  were  made  as  a 
result  of  this  comment. 

The  Air  Transport  Association  (ATA) 
generally  supports  the  proposed  rule, 
but  expresses  disagreement  in  the 
following  areas.  ATA  comments  that 
because  the  FAA  proposes  more 
parameters  than  are  iiu:luded  in  the 
JAR-Ops,  harmonization  is  not 
achieved,  and  suggests  that  the  FAA 
should  restrict  its  list  of  parameters  to 
those  required  by  European  standards, 
even  if  it  means  keeping  the  number  of 
newly  manufactiu^d  airplane  DFDR 
parameters  at  57.  ATA  also  comments 
that  increasing  sampling  rates  in  newer 
generation  aircraft  is  not  cost  effective 
and  recommends  that  several 
parameters  be  recorded  at  a  sampling 
rate  of  once  per  second  rather  than 
twice  per  second  as  proposed.  (The 
specific  parameters  will  be  addressed  in 
the  FAA  reply.)  In  addition,  ATA 
requests  clarification  regarding  those 
aircrafts  that  fall  under  the  requirements 
of  Appendix  B  and  have  the  flight 
control  breakaway  capability  that  allows 
either  pilot  to  operate  the  controls 

independently. 

ATA  comments  that  the  Lockheed 
Aircraft  Corporation  Electra  L-188 
should  be  included  on  the  list  of 
airplanes  that  would  not  have  to  comply 
with  the  new  proposal.  The  L-188  is  out 
of  production  but  remains  in  service. 
ATA  also  comments  that  the  Loral  800 
FDR  does  not  have  the  capacity  to 
record  lateral  acceleration  at  the  rate  of 
4  words  per  second,  as  proposed.  A  two- 
engine  airplane  equipped  with  the  Loral 
F800  is  only  capable  of  recording  this 


parameter  at  a  rate  of  1  wps.  ATA 
recommends  that  Appendix  B  be 
revised  to  allow  a  recording  rate  of  1 
wps  for  lateral  acceleration  for  airplanes 
equipped  with  32  wps  recorders. 

Also,  ATA  comments  that  the  NPRM 
does  not  take  into  account  aircraft  with 
specialized  data  acquisition  that  may  be 
capable,  for  example,  of  recording 
primary  axis  controls,  either  by  pilot 
inputs  or  by  surface  position,  but  is  not 
capable  of  recording  both.  ATA 
maintains  that  software  to  support  this 
unique  system  is  not  available,  which 
would  result  in  the  need  to  install 
extensive  rewiring  and  expensive 
hardware. 

ATA  also  comments  that  some  of  the 
accuracies  listed  in  the  NPRM  for 
'certain  parameter  sources  differ  from 
the  acciu^cy  as  defined  by  the  aircraft 
manufacturer,  and  suggests  that  when 
this  happens,  the  manufacturer's 
accuracy  should  apply  over  the  affected 
range. 

ATA  comments  that  some  operators 
have  established  their  DFDR 
Maintenance  Programs  using  the  current 
Appendix  B  parameter  numbers  for 
tracking  and  compliance  purposes.  ATA 
recommends  that  the  final  rule  allow 
those  operators  that  have  a  parameter- 
number-based  FDR  maintenance 
program  to  add  the  new  parameters 
(numbers)  to  the  original  list,  their 
maintenance  manuals,  and  word  cards. 

ATA  states  that  the  FAA's  time  frame 
for  compliance  is  more  reasonable  than 
that  proposed  in  the  NTSB 
recommendations,  but  still  maintains 
there  will  be  a  tremendous  burden  on 
manufacturers,  operators,  and  suppliers, 
as  well  as  the  FAA.  Although  FAA 
rejected  ATA's  earlier  recommendation 
to  establish  a  phased  compliance 
schedule,  ATA  now  suggests  the  FAA 
should  survey  operators  annually  after 
the  effective  date  of  the  rule  to 
determine  the  status  of  operator  retrofit 
programs. 

ATA  states  that  with  a  few 
exceptions,  its  cost  estimates  generally 
agree  with  the  data  presented  by  the 
FAA  in  the  proposed  rule.  It  states, 
however,  that  some  costs  were  not 
addressed  in  the  NPRM.  and 
consequently,  ATA  feels  the  FAA's  cost 
estimates  underestimate  the  total 
program  costs, 

FAA  Response:  The  FAA  disagrees 
that  disharmony  occurs  as  a  result  of 
this  final  rule.  The  ARAC  working 
group  made  every  effort  to  make  the 
proposal  identical,  where  applicable,  to 
the  requirements  of  ED-55.  However, 
the  FAA  has  determined  that  those 
requirements  are  insufficient  to  satisfy 
NTSB  recommendations  for  U.S. 
operators,  and  has  thus  provided  some 
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additional  requirements.  The  FAA 
recognizes  that  there  may  be  other 
alternatives  to  obtain  data,  but  no 
comprehensive  alternative  that  would 
meet  the  NTSB  recommendations  has 
been  presented,  nor  cost  data  submitted 
for  comparison.  The  proposed  sampling 
rates,  resolution  readouts,  and 
parameter  list  in  the  NPRM  were 
developed  with  input  from  industry 
representatives,  the  FAA,  and  the  NTSB. 
The  FAA  has  determined  that 
justification  provided  by  ATA  is  not 
sufficient  to  change  the  proposal. 

The  FAA  agrees  that  tne  Lockheed 
Aircraft  Corporation  Electra  L-188 
should  be  included  in  the  list  of 
airplanes  that  need  not  comply  with 
these  amendments,  and  the  applicable 
sections  have  been  revised  in  the  final 
rule. 

The  FAA  does  not  agree  that  the  Loral 
F800  is  incapable  of  recording  4 
samples  per  second  (the  FAA  assumes 
ATA  misquoted  the  NPRM  when  it  said 
4  words  per  second),  as  proposed. 
According  to  the  manufacturer  of  the 
F800  recorder,  lateral  acceleration  can 
be  recorded  at  4  samples  per  second  if 
a  nonrequired  parameter  is  removed 
from  the  input  to  the  recorder,  and  the 
existing  spare  channels  are  used. 

Regarding  specialized  equipment 
configurations,  the  FAA  requested  for 
specific  comment  from  TWA  and  other 
operators  that  may  find  themselves  in 
unique  circumstances.  Although  the 
ATA  comment  points  out  a  unique 
problem  with  specialized  FDAU's,  the 
limitations  are  of  recording  system 
capacity  caused  by  out-of-date  software. 
The  FAA  is  not  inclined  to  revise  the 
proposed  rule  in  such  a  way  to 
encourage  the  continued  use  of  old, 
insufficient  software.  The  FAA  does 
acknowledge  that  extenuating 
circumstances  may  occur,  and  so  may 
consider  exemptions  requesting  reUef 
from  the  recordation  of  specific 
parameters  if  an  op)erator  can  show  that 
all  efforts  to  rearrange  nonrequired 
parameters  and  software  "fix"  solutions 
have  been  exhausted,  and  that  the  only 
solution  would  be  an  expensive 
equipment  upgrade. 

The  FAA  acknowledges  that  some  of 
the  accuracies  listed  are  not  the  same  as 
those  listed  by  the  manufactiuers,  but 
maintains  that  to  achieve  the  minimum 
level  of  safety  prescribed  by  the  rule, 
and  to  maintain  the  continuity  of 
recorded  data,  the  FAA  must  establish 
the  standards,  not  the  individual 
manufacturers. 

The  comment  concerning  operator 
maintenance  programs  is  not  a  flight 
data  recorder  issue,  and  is  beyond  the 
scope  of  this  rulemaking  action.  The 
current  rule  does  not  prohibit,  and  the 


NPRM  did  not  propose  to  prohibit  those 
operators  with  a  parameter-number- 
based  FDR  maintenance  program  from 
adding  new  parameters  (by  number)  to 
the  original  list,  their  maintenance 
manuals,  or  word  cards. 

Regarding  the  commenter's  suggestion 
to  survey  operators  annually  after  the 
effective  date  of  the  rule  to  determine 
the  status  of  operator  retrofit  programs, 
the  FAA  finds  that  the  exercise  would 
serve  no  useful  purpose  and  would 
require  additional  resoiuces  and 
paperwork.  Operators  may  submit  their 
DFT)R  retrofit  status  at  any  time  on  a 
voluntary  basis.  During  working  group 
discussions,  it  was  decided  that  a 
phased-in  compliance  schedule  would 
not  be  necessary  because  affected 
airplanes  could  be  retrofitted  with  any 
newly  required  equipment  at  the  time  of 
a  heavy  maintenance  check.  A  separate 
DFDR  retrofit  schedule  could  conflict 
with  other  established  maintenance 
schedules  and  increase  costs. 

Discussion  of  economic  comments 
can  be  found  in  the  Regulatory 
Evaluation  section  of  this  preamble. 
Except  where  noted  above,  no  changes 
were  made  as  a  result  of  this  comment. 

The  National  Transportation  Safety 
Board  disagrees  with  the  FAA's 
proposed  compliance  dates  for  newly 
manufactured  and  existing  aircraft,  and 
with  the  minimum  parameter 
requirements  for  existing  aircraft.  It  also 
disagrees  with  the  FAA's  decision  not  to 
require  more  expeditious  flight  control 
parameter  upgrades  for  Boeing  737 
airplanes,  as  required  by  the  Board  in  its 
Recommendation  A-95-25,  and  now 
suggests  a  December  1997  compliance 
date  for  retrofit  of  these  airplanes. 

In  addition,  for  newly  manufactured 
airplanes,  the  NTSB  comments  that 
most  of  the  88  parameters  included  in 
the  FAA's  proposal  are  currently  being 
recorded,  or  are  capable  of  being 
recorded  writh  little  cost,  by  existing 
FDR  systems.  Therefore,  the  NTSB 
believes  that  there  does  not  appear  to  be 
a  justifiable  technical  or  economic 
reason  for  not  requiring  a  full  88- 
parameter  installation  on  newly 
manufactured  aircraft  by  3  years  after 
the  date  of  the  final  rule. 

The  NTSB  also  conunents  that  the 
parameter  "Overspeed  Warning"  should 
be  added  to  the  parameter  list  for  newly 
manufactured  airplanes,  and  that  the 
final  date  should  explain  in  greater 
detail  the  significance  of  the 
Appendices  Header,  which  reads  "The 
recorded  values  must  meet  the 
designated  range,  resolution  and 
accuracy  requirements  during  dynamic 
and  static  conditions.  All  data  recorded 
must  correlate  in  time  to  within  one 
second."  The  NPRM  does  not  make  it 


clear  that  this  statement  may  have  a 
significant  impact  on  some  existing 
airplanes  with  FDR  parameters  that  do 
not  reflect  the  actual  condition  of  the 
aircraft  during  certain  dynamic 
conditions.  Certain  data  may  not  be 
recorded  accurately  due  to  filtering  that 
takes  place  prior  to  recording. 

The  NTSB  would  like  the  FAA  to 
change  the  proposed  language  to  require 
non-FDAU  equipped  aircraft  to  be 
equipped  with  FDAU's  and  believes  that 
the  benefit  would  justify  the  additional 
$50,000  per  aircraft  cost  of  this  retrofit. 
Adding  a  FDAU  enables  the  recording  of 
all  the  FDR  parameters  recommended 
by  the  Board  in  Recommendation  95- 
26.  It  would  also  provide  reserve 
capacity  for  future  FDR  parameter  needs 
that  may  become  necessary  in  the  future 
as  a  result  of  accident  investigations 
and/or  technology  advancements. 

In  addition  to  the  1997  compliance 
date  for  Boeing  73  retrofits  and  the  3- 
year  compliance  date  for  newly 
manufactured  airplanes,  the  NTSB 
suggests  that  industry  should  be  able  to 
retrofit  the  affected  existing  fleet  within 
2  years  from  the  issuance  of  the  final 
rule,  rather  than  the  4  years  proposed  in 
Notice  96-7. 

FAA  Response:  The  FAA  has  fully 
explored  with  ARAC  the  NTSB 
recommendations  concerning  the 
Boeing  737  and  a  2-year  versus  4-year 
compliance  date.  During  the  course  of 
the  ARAC  working  group  deliberations, 
the  aircraft  manufacturers  presented  and 
justified  arguments  that  they  would 
need  more  than  3  years  to  incorporate 
the  engineering  designs  necessary  to 
accommodate  the  proposed  parameters 
that  are  beyond  those  listed  in  ED-55. 
The  FAA  published  the  result  of  those 
deliberations  in  the  NPRM,  which 
provided  the  rationale  for  these 
proposals  and  the  retrofit  of  the  existing 
fleet.  The  aviation  industry  provided 
information  that  indicated  a  2-year 
retrofit  schedule  would  be  prohibitively 
cosUy,  and  that  it  may  be 
technologically  impossible  to  complete 
a  fleet  retrofit  in  less  than  4  years.  In 
addition,  a  mandatory  2-year  retrofit 
schedule  would  have  had  a  major  effect 
on  the  traveling  public  due  to 
imscheduled  groundings  of  airplanes 
that  would  be  necessary  to  meet  the 
requirement.  During  ARAC  discussions, 
industry  and  the  FAA  found  that  a  2- 
year  retrofit  would  be  burdensome,  and 
discussed  whether  a  faster  retrofit 
would  result  in  expenditiu«s  that  would 
undermine  separate  attempts  to  find  the 
cause  of  incidents  and  accidents. 
Finally,  the  FAA  determined  that  a  4- 
year  compliance  time  would  permit  the 
operators  to  schedule  DFDR  retrofits 
during  a  major  maintenance  check,  e.g.. 
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a  "D"  check,  while  the  aircraft  is  at  a 
maintenance  facility  that  has  the 
equipment  and  technical  capability  to 
perform  the  installation  and  the 
modifications  to  the  airframe.  The  NTSB 
has  presented  no  new  persuasive 
arguments  that  would  justify  changing 
the  proposal. 

Since  the  Pittsburgh  (Aliquippa) 
Boeing  737  accident,  Boeing  has 
concentrated  its  efforts  on  using  the 
available  actual  data  and  derived  data  to 
better  understand  the  possible  causes  of 
this  accident.  Boeing  has  recenUy 
introduced  changes  in  the  Boeing  737 
rudder  system  that  it  believes  will 
prevent  future  rudder-induced  rollover 
accidents.  The  FAA  acknowledges  the 
merits  of  the  Boeing  program  and  notes 
that  such  activities  could  be  cut  short  if 
time  and  resources  had  to  be  directed 
toward  meeting  an  accelerated  DRDR 
retrofit  schedule.  At  best,  the  recording 
of  additional  parameters  may  highlight 
where  a  problem  exists.  The  rudder 
redesign  efforts  of  Boeing,  however,  are 
a  positive  action  that  might  prevent 
future  accidents,  and  care  must  be  taken 
not  to  inhibit  such  actions 
unnecessarily. 

At  the  1995  public  hearing  on  flight 
data  recorder  upgrades,  the  FAA  stated 
that  it  hoped  that  airlines  would  not 
wait  for  a  government  mandate  before 
upgrading  recorders.  The  FAA  has 
received  information  that  at  least  one 
major  operator  of  Boeing  737  airplanes 
has  already  made  a  substantial 
commitment  to  upgrading  its  airplanes 
before  the  compliance  date  mandated  in 
this  rule.  The  FAA  applauds  this 
dedication  to  an  important  safety 
initiative  and  encourages  equally 
aggressive  compliance  schedules  from 
other  operators. 

The  Board's  suggestion  to  add  to  the 
parameter  list  of  "Overspeed  Warning" 
was  not  raised  during  the  NTSB's 
participation  in  the  ARAC  working 
group.  The  FAA  is  not  including  in  the 
final  rule  in  an  effort  to  maintain 
consistency  with  the  proposed  rule  and 
the  substantial  cost  analyses  done  by 
industry  for  the  parameters  already 
proposed.  The  FAA  will  consider 
adding  the  parameter  in  future 
rulemakii^. 

The  NTSB  requests  a  more  detailed 
explanation  of  the  Appendices  Header 
that,  as  proposed,  reads:  "The  recorded 
values  must  meet  the  designated  range, 
resolution  and  accuracy  requirements 
diuing  dynamic  and  static  conditions. 
All  data  recorded  must  correlate  in  time 
to  within  one  second:."  The  FAA  added 
the  requirement  for  a  dynamic  test 
condition  to  ensure  accurate  dynamic 
recording  of  aircraft  performance.  This 
requirement  was  necessary  to  preclude 


the  presumption  that  information  that 
may  be  obtained  from  filtered  or 
modified  signals.  Correlation  must  be 
within  one  second  between  recorded 
data  and  actual  performance.  The  FAA 
agrees  that  further  explanation  of  these 
tests  is  needed,  and  intends  to  address 
the  test  procedures  in  an  upcoming 
Advisory  Circular  to  clarify  the 
recording  of  dynamic  and  static 
conditions,  and  other  acceptable  means 
of  compliance  with  the  rule. 

The  original  NTSB  recommendations 
did  not  fully  recognize  the  considerable 
constraints  of  DFDR  retrofit  of  older 
airplanes  that  are  out  of  production  and 
are  not  equipped  with  flight  data 
acquisition  units  (FDAU's),  and  for 
transport  category  airplanes  whose  type 
certificates  apply  to  airplanes  still  in 
production.  The  NTSB  did  not 
recommend  that  88-parameter  recorders 
be  installed  in  those  airplanes.  The 
ARAC  team  discussed  the  differences 
between  FDAU-equipped  and  non- 
FDAU-equipped  airplanes  and 
recognized  that  the  NTSB 
recommendation  could  not  be  fully 
accommodated  without  a  FDAU  retrofit 
of  older  airplanes.  However,  the  costs 
related  to  redesign  and  retrofit  were 
found  to  be  excessive  when  compared  to 
the  benefits  gained  in  older,  less 
complex  airplanes.  Therefore,  the  ARAC 
team  recommended  different  retrofit 
requirements  for  three  different 
categories  of  airplanes,  depending  on 
their  age  and  equipment  already 
installed.  Those  categories  and 
requirements  were  discussed  in  Notice 
No.  96-7,  and  are  summarized  in  a  chart 
printed  in  this  preamble.  The  FAA  has 
fully  debated  this  issue  and  disagrees 
with  the  NTSB  comment  concerning 
FDAU  retrofit  of  older  airplanes, 
including  that  an  additional  $50,000 
cost  per  older  aircraft  is  justified.  The 
FAA  finds  that  the  NTSB  has  submitted 
no  new  information  that  either  was  not 
considered  by  the  FAA  or  that  would 
justify  developing  a  supplemental 
notice  to  incorporate  this  comment.  No 
changes  have  been  made  as  a  result  of 
the  NTSB  comment. 

Several  members  on  staff  at  the  West 
Virginia  University  (WVU)  comment 
that  a  virtual  flight  data  recorder  that 
they  have  been  developing  is  capable  of 
achieving  the  same  result  that  an  actual 
flight  data  recorder  can.  at  much  lower 
costs  to  industry.  Congressman  Nick  J. 
Rahall  11  and  Senator  John  D. 
Rockefeller  IV,  both  of  West  Virginia, 
and  the  Air  Transport  Association 
(ATA)  submitted  comments  in  support 
of  the  WVU  comment.  The  ATA  states 
that  the  FAA  and  the  NTSB  should  fund 
this  technology. 


FAA  Response:  The  information 
presented  in  this  comment  is  Iwyond 
the  scope  of  this  rulemaking  action.  It  is 
ultimately  the  responsibility  of  the 
NTSB  to  determine  whether  this 
technology  would  be  a  useful  accident 
investigation  tool  and  provide  the 
necessary  funding  for  future  research. 
The  commenter's  suggested  methods  of 
obtaining  information  from  "virtual" 
flight  data  recorders  in  lieu  of  the 
proposed  expanded  flight  data 
recorders,  while  interesting,  would  not 
satisfy  the  NTSB  recommendations 
being  addressed  in  this  final  rule, 
especially  considering  the  NTSB's 
expressed  need  for  directly  recorded 
data.  No  change  was  made  as  a  result  of 
this  comment. 

An  individual  comments  that  the 
FAA  does  not  provide  a  cost  benefit 
analysis  in  the  NPRM.  In  addition,  the 
commenter  believes  the  proposed  rule  is 
unnecessary  and  will  not  automatically 
improve  aviation  safety.  He  presents  a 
number  of  hypothetical  protiable  causes 
for  accidents  discussed  in  the  preamble 
of  the  NPRM  and  suggests  that 
improved  inspection,  maintenance,  and 
training  would  better  serve  to  prevent 
similar  accidents.  The  commenter  also 
states  that  it  is  necessary  to  record  both 
pilots'  inputs  (force  and  displacement) 
as  well  as  the  control  surface  positions. 

FAA  Response:  The  NPRM  contains  a 
summary  of  a  cost-benefit  comparison. 
A  more  complete  analysis  is  contained 
in  the  docket.  The  FAA  disagrees  that 
the  proposed  rule  is  uimecessary. 
although  the  immediate  safety"t>enefits 
may  not  t>e  readily  apparent.  Currentiy, 
DFDR's  are  being  used  to  aid  accident 
investigation.  Furthermore,  the  FAA  is 
convinced  that  the  enhanced  data 
collection  required  by  this  rule  will 
improve  the  accuracy  and  completeness 
of  accident  and  incident  investigations 
through  the  collection  and  analysis  of 
more  information.  In  addition,  the  FAA 
finds  that  the  enhanced  data  collection 
required  by  this  rule,  and  other 
voluntary  measures  being  implemented 
by  the  air  carriers,  will  provide  enough 
data  to  recognize  trends  that  may 
adversely  affect  flight  operations  in 
certain  airplanes.  Manufacturers  and 
operators  can  analyze  these  trends  and 
take  corrective  measures,  if  necessary,  to 
avoid  potential  accidents  or  incidents. 

The  FAA  agrees  that  improved 
inspection,  maintenance,  and  training 
are  important  elements  of  preventing 
accidents,  but  that  there  is  no  acceptable 
substitute  for  the  additional  data  that 
will  be  gathered  as  a  result  of  this  rule. 

Regarding  the  comment  on  the 
requirement  for  recording  from  the  pilot 
and  the  copilot  both  force  and 
displacement,  the  FAA  maintains  that 
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the  rule  provides  for  the  recording  of 
both  pilots'  inputs.  For  clarification,  the 
information  in  the  "Remarks"  column 
has  been  revised  in  the  final  rule. 

An  individual  comments  that  he 
would  like  to  see  another  item  added  to 
the  NPRM  in  light  of  the  recent  crashes 
of  Valujet  and  TWA.  Specifically,  he 
suggests  that  the  rule  require  an 
independent,  lightweight,  stand-by 
power  supply  to  the  CVR  and  FDR  in 
the  event  of  main  bus  power  failure.  He 
believes  that  power  source  should  be 
available  for  5  to  10  minutes.  He 
believes  that  the  NTSB  agrees  with  his 
comment  and  asks  for  consideration  in 
future  rules  if  this  comment  cannot  be 
included  in  this  rulemaking. 

FAA  Response:  The  commenter  did 
not  present  enough  information  to 
support  the  idea  that  a  stand-by  power 
supply  would  be  useful  during  a 
catastrophic  failure  in  which  the 
recording  sensors  are  disabled  or 
destroyed.  Since  power  sources  for 
flight  data  recorder  equipment  were  not 
part  of  the  notice,  the  comment  is 
beyond  the  scope  of  the  rule,  and  no 
changes  were  made  as  a  result  of  this 
comment. 

Discussion  of  Comments  to  Proposals 
for  Part  129 

Airbus  Industrie  comments  that  it 
believes  the  most  recent  iotemational 
standards,  as  established  by  ICAO, 
should  be  sufficient  to  meet  the  intent 
of  the  NTSB  recommendations,  and 
believes  that  to  require  additional 
standards. for  non-U. S.  operators  would 
impose  heavy  retrofit  costs.  The 
commenter  believes  that  most 
parameters  proposed  can,  with  currently 
installed  equipment,  be  either  recorded 
directly  or  reliably  determined  from 
other  data,  and  requests  that  more 
flexibility  be  allowed  to  derive  certain 
parameters  from  other  data  as  an 
alternative  to  direct  recording. 

FAA  Response:  The  ARAC  working 
group  made  every  effort  to  make  the 
proposal  identical,  where  applicable,  to 
the  requirements  of  ED-55.  However, 
the  FAA  has  determined  that  those 
requirements  alone  are  insufficient  to 
satisfy  the  NTSB  recommendations  for 
U.S. -registered  airplanes.  Also,  the  FAA 
recognizes  that  there  may  be  alternative 
methods  available  to  obtain  information, 
other  than  direct  recording,  but  has 
determined  that  direct  recordation  is  the 
most  reliable  method,  and  the  best  one 
to  accomplish  the  needs  of  the  NTSB. 
The  NTSB  has  investigated  a  number  of 
proposals  wherein  the  proposed 
parameters  were  derived;  however,  the 
NTSB  was  not  convinced  that  the 
methodology  demonstrated  was  as 
accurate  as  direct  recordation.  No 


changes  were  made  as  a  result  of  this 
comment. 

Lufthansa  German  Airlines  comments 
that  a  four-year  compliance  time  is  not 
sufficient  to  modify  its  fleet  and 
maintains  that,  at  a  minimum,  six  years 
would  be  needed. 

FAA  Response:  The  conunenter  did 
not  indicate  the  size  of  its  fleet  that 
would  be  subject  to  the  retrofit 
requirements;  however,  the  FAA  would 
like  to  point  out  that  the  part  129 
requirements  apply  only  to  U.S.- 
registered  airplanes,  not  to  the 
comraenter's  entire  fleet.  The  FAA 
maintains  that  extending  the 
compliance  time  would  not  significantly 
reduce  the  cost  or  down  time  involved 
per  airplane.  Since  the  commenter 
provided  no  further  information 
regarding  maintenance  schedules  or 
why  the  conunenter  could  not  meet  a  4- 
year  compliance  date,  no  changes  were 
made  as  a  result  of  this  comment. 

Japan  Airlines  Company,  Ltd.  (JAL) 
comments  that  its  Aircraft  Integrated 
Monitoring  System  (AIMS)  FDAU  is 
almost  fully  occupied  by  parameters 
that  JAL  uses  for  monitoring  on-board 
and  ground-based  operations.  JAL 
maintains  that  requiring  the  recordation 
of  additional  parameters  or  increasing 
sampling  rates  would  require 
modifications  (including  reviewing  and 
rearranging  all  of  the  word  slot 
assignments  in  its  FDAU's)  that  would 
cost  several  million  dollars  and  would 
require  several  months  to  accomplish. 
JAL  requests  that  the  FAA  exempt  from 
the  final  rule  those  airlines  that  are 
currently  operating  with  AIMS,  or  to 
exempt  those  airlines  from  the  proposed 
increased  sampling  rates  for  DFDR 
parameters. 

FAA  Response:  As  stated  previously, 
the  FAA  acknowledges  that  some 
operators  may  have  to  change  their 
preferred  programming  to  accommodate 
recordation  of  the  required  parameters. 
The  categories  of  aircraft  retrofit  created 
by  this  rule  were  chosen  carefully  to 
account  for  the  majority  of  aircraft  of  a 
certain  age  and  equipment  installations. 
The  requirements  were  set  so  as  to  not 
require  overall  equipment  replacement 
for  minimal  gains.  Accordingly,  the 
FAA  cannot  exempt  any  aircraft  simply 
because  it  is  part  of  an  AIMS-type 
system,  as  suggested  by  the  commenter, 
without  ignoring  the  carefully 
established  categories.  Moreover,  JAL 
states  that  "most  of  the  newly-requested 
parameters  are  already  recorded  in 
(JAL's)  DFDR,"  and  that  compliance 
would  require  a  rearrangement  of  word 
slot  assignments.  JAL  has  not  shown 
that  this  presents  an  undue  regulatory 
burden  or  one  that  was  not  already 


considered  by  the  FAA  in  this 
rulemaking. 

The  FAA  again  acknowledges  that 
this  rule  will  place  some  economic 
burdens  on  operators.  Discussion  of 
comments  on  economic  issues  can  be 
found  in  the  Regulatory  Evaluation 
section  of  this  preamble. 

No  other  comments  were  received 
pursuant  to  these  proposals.  In  the 
absence  of  sufficient,  persuasive 
justification  that  is  necessary  to  change 
the  proposed  regulations,  they  are 
adopted  as  proposed. 

Discussion  of  Comments  to  the  SNPRM 

Two  commenters  stated  that  they 
support  the  proposals  in  the  SNPRM. 

TOIL  submitted  further  comment  to 
justify  exemption  of  the  DHC-6-300 
from  the  DFDR  retrofit  requirements. 
The  commenter's  main  concern  is  with 
"the  proposed  reversal  of  policy 
established  by  Flight  Standards 
Information  Bulletin  92-09"  and  again 
urges  the  FAA  to  adopt  its  previous 
policy  interpretation  regarding  airplanes 
brought  onto  the  register  after  October 
11,  1991,  and  to  codify  that  previous 
policy.  TOIL  did  not  offer  comments  on 
the  proposals  in  the  SNPRM. 

FAA  Response:  The  commenter  seems 
to  have  misunderstood  that  the  change 
in  policy  aimounced  in  the  NPRM  was 
a  "proposed"  reversal  of  policy.  The 
change  in  policy  was  a  determination 
already  made;  the  NPRM  was  merely  a 
conduit  for  announcing  the  change 
since  the  subject  matter  was  relevant  to 
the  NPRM  and  the  affected  parties 
would  be  notified  more  efficiendy  using 
that  document.  As  stated  in  the  NPRM 
and  the  SNPRM,  the  previous  policy 
interpretation  was  found  to  be 
inconsistent  with  the  text  of  the  rule. 
The  FAA  cannot,  in  good  faith,  allow 
operators  to  continue  to  operate  without 
complying  with  the  rule  and  has  made 
no  changes  to  the  rule  addressing  the 
change  of  policy.  Further  explanation  is 
provided  in  this  preamble  m  the 
section,  "Discussion  of  Policy  Change" 
below. 

One  individual  commented  that  the 
rule  should  address  alternate  methods 
of  powering  recording  devices,  stating 
that  sometimes  the  busses  powering  the 
recorders  are  turned  off  for  isolation 
purposes  in  the  event  of  an  emergency 
that  involves  fire  or  smoke. 

FAA  Response:  The  FAA 
acknowledges  the  merit  of  this 
comment;  however,  the  issue  it 
addresses  is  outside  the  scope  of  this 
rulemaking;  it  may  be  considered  in  a 
futiue  rulemaking  action.  No  changes 
were  made  as  a  result  of  this  comment 

RAA  comments  that  neither  the 
NPRM  nor  the  SNPRM  have  provided 
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data  to  suggest  that  adoption  of  the 
proposals  will  result  in  a  reduction  of 
accidents,  and  therefore  the  final  rule 
should  not  be  applicable  for  aircraft 
where  it  is  showrn  that  disproportionate 
economic  hardship  would  result.  The 
commenter  feels  that  aircraft  with  10  to 
19  passenger  seats  should  be  affected 
only  if  they  are  newly  manufactured 
after  October  11,  1991  (as  opposed  to 
being  brought  onto  the  U.S.  register,  as 
the  rule  currently  states).  RAA 
comments  that  if  the  FAA  does  insist  on 
adopting  the  rule  as  proposed,  the  2 
year  compliance  time  stated  in  the 
SNPRM  should  be  revised  to  4  years, 
stating  that  it  doesn't  make  sense  to 
propose  a  2  year  compliance  time  for 
some  airplanes  and  4  years  for  others. 

FAA  Response:  The  FAA 
acknowledges  that  immediate  benefits 
from  this  rule  may  not  be  readily 
recognized  in  terms  of  reducing 
accidents,  and  that  DFDR's  themselves 
can  prevent  accidents.  However,  to 
respond  to  the  NTSB  recommendations 
to  provide  better  investigative  tools  for 
accidents  and  incidents,  the  FAA 
undertook  this  rulemaking  action. 
Aviation  industry  representatives 
supplied  the  FAA  with  figures  for  the 
economic  evaluation  that  was  presented 
in  the  NPRM.  The  cost  figiu-es  that  the 
RAA  submits  in  this  comment  refer  only 
to  the  DHC-6-300.  an  airplane  with  a 
unique  combination  of  cost  factors.  The 
FAA  has  determined  that  the  DHC-6 
will  not  have  to  comply  with  the  DFDR 
requirements.  Other  operators  that  can 
justify  why  their  airplanes  should  also 
be  exempt,  discussing  the  criteria 
outlined  in  the  preamble  of  the  NPRM 
and  the  SNPRM,  may  petition  to  have 
their  airplanes  added  to  the  exemprtion 
paragraph  in  part  135. 

The  FAA  agrees  that  the  2-year 
compliance  time  for  airplanes  of 
operators  that  "thought  their  aircraft 
were  grandfathered  to  meet  the  current 
requirements  of  part  135,  not  for 
installation  of  an  upgrade"  should  be 
revised  to  read  4  years,  and  those 
affected  airplanes  will  have  4  years  to 
come  into  compliance.  The  compliance 
time  language  that  was  included  in  the 
SNPRM  has  been  removed  to  avoid  any 
confusion  in  compliance  times.  Affected 
operators  have  four  years  to  comply, 
whether  operating  under  part  135  or 
part  121.  Fiulher  explanation  is 
provided  in  this  preamble  in  the 
section,  "Discussion  of  Policy  Changs" 
belovv. 

The  NTSB  agrees  with  the  intent  of 
the  SNPRM.  but  comments  that  specific 
language  is  needed  to  prevent  part  121 
operators  from  operating  foreign- 
registered  aircraft  fitted  with  FDR's  that 
have  as  few  as  five  parameters.  The 


commenter  also  states  that  the  language 
intended  to  correct  the  policy  decision 
discussed  in  the  NPRM  and  SNPRM  is 
somewhat  confusing.  The  commenter 
feels  that  exemptions  to  §135.152 
should  be  handled  through  the 
exemption  process  on  a  case-by-case 
basis  rather  being  addressed  in  rule 
language,  and  agrees  that  the  "out  of 
production"  argument  is  not  a  sufficient 
reason  for  exclusion.  The  NTSB  agrees 
that  the  increase  in  the  minimum  FDR 
recording  duration  for  part  135  aircraft 
from  8  to  25  hours  is  an  appropriate  and 
timely  change. 

FAA  Response:  The  language 
proposed  in  the  SNPRM,  that  the  flight 
data  recorder  requirements  of  §  135.152 
apply  to  aircraft  registered  outside  the 
United  States  but  placed  on  the  U.S. 
operations  specifications  of  an  operator, 
is  included  in  the  final  rule.  In  its 
comment,  the  NTSB  indicates  that 
specific  language  should  also  be  added 
to  part  121  requirements  to  ensxu^  that 
all  aircraft  operated  in  part  121  service, 
including  those  under  foreign 
registration,  are  operated  in  accordance 
with  the  flight  data  recorder 
requirements  of  that  part.  The  NTSB 
indicates  that  §  121.153  would  permit 
the  use  of  foreign-registered  aircraft  that 
record  only  5  parameters  of  flight  data. 
The  FAA  disagrees  with  the  NTSB's 
reading  of  §  121.153.  Paragraph  (c)(2)  of 
that  section  requires  that  foreign- 
registered  aircraft  operated  under  part 
121  must  meet  all  of  the  requirements 
"of  this  chapter  (14  CFR  Chapter  1)," 
which  includes  all  of  the  part  121 
requirements.  Thus,  any  foreign- 
registered  airplane  operated  under  part 
121  must  meet  the  FDR  requirements  as 
though  the  aircraft  were  registered  in 
the  United  States. 

However,  after  further  consideration, 
the  FAA  ha-D  decided  that  §  121.344a 
should  contain  the  same  language  as 
§  135.152  concerning  aircraft  placed  on 
the  operations  specifications  of  an 
operator.  The  "brought  on  the  U.S. 
register"  language  of  §  135.152  was 
repeated  in  new  §  121.344a(a).  and  the 
correction  proposed  for  §  135.152(a)  in 
the  SNPRM  also  applies  to 
§  121.344a(a).  The  language  is  included 
in  the  final  rule  for  clarify  and 
parallelism  between  the  two  sections. 
The  FAA  does  not  want  to  cause 
confusion  in  the  applicabilify  of 
§  121.344a  for  airplanes  that  are  subject 
to  it  beginning  in  March  1997. 

The  FAA  agrees  that  the  simple  fact 
that  airplanes  are  out  of  production  is 
not  sufficient  justification  for  their 
exclusion  from  the  DFDR  requirements. 
The  number  of  out  of  production 
airplanes  still  operating  is  significant, 
and  many  airplanes  have  too  much 


economic  life  remaining  to  allow  them 
to  operate  with  no  or  limited  flight  data 
recorders.  The  FAA  disagrees  that  any 
exception  to  this  rule  be  handled  as 
exemptions  on  a  case-by-case  basis.  The 
FAA  does  not  grant  blanket  permanent 
exemptions,  and  use  of  that  process 
would  necessitate  the  reapplication  of 
affected  parties  every  two  years.  The 
FAA  does  not  anticipate  that 
circumstances  would  change  so  as  to 
justify  later  the  retrofit  of  the  airplanes 
listed  in  this  final  rule  as  exempt. 
Further,  because  these  exceptions  are 
listed  for  aircraft  types,  it  is  more 
efficient  to  list  them  as  part  of  the  rule 
rather  than  having  individual  operators 
apply  on  behalf  of  themselves  and  all 
affected  operators  of  a  certain  airplane 
type  design. 

Discussion  of  Policy  Change 

In  the  preamble  to  Notice  No.  96-7, 
the  FAA  announced  a  change  in  policy 
regarding  certain  airplanes  that  were 
brought  on  the  U.S.  register  after 
October  11,  1991  (61  FR  37154.  July  16, 
1996).  The  language  of  current  §  135.152 
is  clear  that  any  aircraft  subject  to  that 
section  that  was  brought  onto  the  U.S. 
register  after  that  date  would  have  to 
meet  the  flight  data  recorder 
requirements  of  that  section.  As 
explained  in  that  Notice,  there  has  been 
at  least  one  previous  policy 
determination  that  certain  airplanes — 
those  that  were  on  the  register  tjefore 
Octot)er  11,  1991,  were  taken  off,  and 
were  added  to  the  register  again  after 
October  11,  1991 — do  not  have  to  meet 
the  DFDR  requirements  because  of  their 
previous  registration.  As  noted,  this 
policy  is  inconsistent  with  the  clear 
language  of  the  rule,  and  with  the 
recently  adopted  rules  making  part  135 
scheduled  commuter  airplanes  subject 
to  part  121  beginning  in  March  1997, 

Qjmments  to  the  NPRM  and  SNPRM. 
and  telephone  inquiries  by  operators, 
indicate  to  the  FAA  that  some 
commenters  thought  that  this  is  a 
proposed  policy  change.  Commenters 
also  took  the  opportunity  to  suggest 
alternative  policies  to  cover  these 
airplanes,  including  a  change  in 
§  135.152  to  make  it  applicable  only  to 
airplanes  manufactured  after  October 
11,  1991.  (See  response  at  discussion  of 
TOIL'S  comments,  above.)  Further,  the 
NPRM  did  not  contain  any  proposed 
compliance  time  for  aircraft  affected  by 
the  policy  change,  nor  did  it  specifically 
indicate  that  the  policy  change  affects 
all  aircraft — airplanes  and  rotorcraft — 
subject  to  §135.152. 

In  the  SNPRM,  the  FAA  proposed  to 
give  operators  that  had  been  operating 
under  the  old  policy  two  years  to 
comply  with  the  regulation.  The 
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commenters  note,  however,  that  this 
places  a  burden  on  some  operators,  and 
could  cause  operators  of  certain 
airplanes  that  are  now  subject  to  part 
121  requirements  to  possibly  undergo  a 
second  reUx)fit— first  to  meet  §  135.152 
because  of  the  policy  change  and  again 
to  meet  §121.3448. 

The  FAA  agrees  that  the  proposed 
compliance  time  of  two  years  may  be 
short,  and  understands  the  confusion 
that  resulted  from  the  change  in  policy 
being  announced  in  the  NPRM  and 
discussed  again  in  the  SNPRM. 
Accordingly,  the  policy  change  is 
effective  on  the  effective  date  of  this 
final  rule.  Operators  of  airplanes  or 
rotorcrafl  that  were  operating  pursuant 
to  the  old  policy  will  have  four  years 
from  the  effective  date  of  this  rule  in 
which  to  comply  with  §  135.152. 
Affected  operators  should  note, 
however,  that  there  is  no  change  to  the 
r\de  language  of  §  135.152  to  indicate 
that  this  compliance  period  exists.  The 
FAA  found  that  a  change  in  the  rule 
language  could  be  interpreted  to  apply 
to  all  operators,  rather  than  those 
affected  by  the  policy  change;  the 
compliance  date  proposed  in  the 
supplemental  notice  is  not  adopted  in 
this  final  rule. 

Changes  Adopted  in  the  Final  Rule 

As  a  result  of  comments  to  the  NPRM, 
the  following  changes  were  made: 


(1)  The  Lockhead  Aircraft  Corporation 
Electra  L-188  airplane  was  added  to  the 
hst  of  airplanes  that  need  not  comply 
with  proposed  §§  121.344  and  125.226, 
but  must  continue  to  comply  with 

§  121.343  or  125.225,  whichever  is 
appropriate: 

(2)  The  reference  to  Fairchild  Aircraft, 
Inc.  FH  227  was  corrected  to  reflect  the 
manufacturer  of  the  FH  227  is  Fairchild 
Industries; 

(3)  In  all  appendices,  the  following 
comment  was  added  to  the  Remarks 
column  for  Parameter  #88:  For  airplanes 
that  have  a  flight  control  break  away 
capability  that  allows  either  pilot  to 
operate  the  controls  independently, 
record  both  control  force  inputs.  The 
control  force  inputs  may  be  samples 
alternatively  once  per  2  seconds  to 
produce  the  sampling  interval  of  1; 

(4)  Tectmicai  cnanges  to  the 
appendices,  including  sampling  rates; 
and 

(5)  Typographical  errors  were 
corrected  and  minor  editorial  changes 
were  incorporated. 

As  a  result  of  the  SNPRM  and 
comments  to  the  SNPRM,  the  followring 
changes  were  made: 

(1)  Proposed  §  121.344a(a)  and 
comment  §  135.152(a)  were  revised  to 
include  turbine-engine-powered 
airplanes  having  a  passenger  seating 
configuration,  excluding  any  required 
crewmember  seat,  of  10  to  19  seats,  that 


were  brought  onto  the  U.S.  register  after, 
or  that  were  registered  outside  the 
United  States  and  added  to  the 
operator's  U.S.  operation  specifications 
after,  October  11,  1991; 

(2)  Section  135.152{k)  was  added  to 
state  that  the  deHavilland  DHC-6  (The 
Twin  Otter)  airplane  need  not  comply 
with  DFDR  rules.  Parts  121  and  125 
already  included  exception  paragraphs; 
the  DHC-6  was  the  only  part  135 
airplane  for  which  justification  was 
shown  to  grant  noncompliance; 

(3)  References  in  part  135  to  8  hours 
of  recorded  aircraft  operation  were 
revised  to  read  25  hours,  which  reflects 
the  ciurent  industry  standard;  and 

(4)  The  rule  language  proposed  in  the 
SNPRM  to  allow  a  2  year  compliance 
time  for  airplanes  currently  not  in 
compliance  was  not  adopted  in  the  final 
rule.  These  aircraft  were  operating 
writhout  DFDR's  based  on  a  previous 
policy  interpretation,  the  reversal  of 
which  was  announced  in  the  preamble 
of  the  NPRM.  The  policy  interpretation 
was  changed  to  be  consistent  with  the 
current  rule  language,  and  no  change  in 
the  rule  language  is  necessary. 

(5)  Each  of  the  exemption  paragraphs 
has  been  revised  to  indicate  that  the 
exemption  appUes  only  to  aircraft 
manufactured  before  the  effective  date 
of  this  final  rule. 


FuGHT  Data  Recorder  Upgrade  Requirements 


Category  1 
Ho  FDAU'.  mW  on  Of  before  10/ 

11/91 


Category  2 
FDAU,  mid  on  or  before  10/1 1/91 


Category  3 

FDAU,  mfd  after 

10/11/91 


Category  4 

FDAU,  mfd  3  (or  5)  years  after 

fir^  rule 


CURREHT  PARAMETERS 


11  parameters 


17  parameters 


Up  to  29  parameters 


29  pararrieters 


PROPOSED  PARAMETERS 


17/18  paranrwters 


17-22  parameters 


34  paranwters 


57  parameters  (3  years) 
88  parameters  (5  years) 


AIRPLANES 


1929    airplanes   over   30   seats; 

1360  airplanes  over  30  seats 

1036  airplanes  over  30  seats 

All  newly  manufactured  ai[planes 

727,  737,  DC-8.  DC-9,  F-28 

704  tuftx)props 

673  airplanes  10-19  seats 

Existing  derivatives  and  any  new 

A-320,  737,  747,  757,  767,  DC- 

277  airplanes  20-30  seats 

type  certificates 

10,     F-28,     MD-80.     ATR-42, 

737,  747,  757.  767,  777,  F-100, 

EMB-120,  SAAB  340,  DHC-6, 

MD-11,  MD-80,  MD-88.  MD- 

L-1011 

90,  ATR-72 

•  FDAU=Flight  Data  Acquisition  Unit 


International  Compatibility 

The  FAA  has  reviewed  corresponding 
International  Civil  Aviation 
Organization  regulations  and  Joint 
Aviation  Authority  regulations,  where 
they  exist.  Any  differences  between 
those  documents  and  these  regulations 
are  of  a  minor,  technical  natiue.  and  are 


deemed  insignificant.  As  noted  in  the 
discussion  of  comments,  the  review 
included  the  technical  material  for 
parameters  numbered  1  through  57. 
Beyond  parameter  57,  no  international 
standards  exist.  The  differences  noted 
above  will  not  adversely  affect 
harmonization. 


Paperwork  Reduction  Act 

This  final  rule  contains  information 
collections  which  are  subject  to  review 
by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
The  title,  description,  and  respondent 
description  of  the  annual  burden  are 
shown  below. 
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Title:  Revisions  to  Digital  Flight  Data 
Recorders  Rules. 

Description:  This  regulation  revises 
and  updates  the  Federal  Aviation 
Regulations  to  require  that  certain 
airplanes  be  equipped  to  accommodate 
additional  digital  flight  data  recorder 
(DFDR)  parameters.  These  revisions 
follow  a  series  of  safety 
recommendations  issued  by  the 
National  Transportation  Safety  Board 
(NTSB),  and  the  Federal  Aviation 
Administration's  (FAA)  decision  that 
the  DFDR  rules  should  be  revised  to 
upgrade  recorder  capabilities  in  most 
transport  airplanes.  These  revisions  will 
require  additional  information  to  be 
collected  to  enable  more  thorough 
accident  or  incident  investigation  and  to 
enable  industry  to  predict  certain  trends 
and  make  necessary  modifications 
before  an  accident  or  incident  occurs. 

Description  of  Respondents: 
Businesses  or  other  for  profit 
organizations. 

There  are  no  aimual  reporting  or 
recordkeeping  burdens  associated  with 
this  rule.  The  information  is  collected 
automatically,  electronically.  It  is 
retained  for  only  25  hours,  and  is 
overwritten  on  a  continuing  basis.  In  the 
event  of  an  accident  or  incident,  the 
information  is  downloaded  by  the  NTSB 
as  a  part  of  its  statutory  mission.  The 
airplane  operators  are  not  required  to 
keep  the  information,  nor  to  report  it. 

Cost  estimates  shown  here  are 
aggregates  for  the  entire  4-year 
compliance  time  frame.  In  determining 
capital  and  start-up  costs  to  the  airline 
industry,  the  FAA  has  assumed  that  in 
determining  the  figiu^s,  commercial 
airline  operators  took  into  account  the 
annualized  expected  useful  life  of  the 
equipment  to  be  installed  in  their 
aircraft.  Total  capital  investment  costs, 
as  detailed  in  the  Regulatory  Evaluation 
are  estimated  at  $155.4  million  ($131.6 
million  discounted),  and  engineering 
costs  are  estimated  at  $3.2  million  ($2.7 
million  discounted).  Other  costs,  which 
include  reciurent  and  noru-ecurrent 
maintenance  costs  and  costs  associated 
with  retrieving  information  from  DFDR 
units  following  an  accident  or  incident, 
are  estimated  at  $16.4  million  ($11.4 
million  discounted). 

The  agency  solicits  public  comment 
on  the  information  collection 
requirements  in  order  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 


assumptions  used;  (3)  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Individuals  and  organizations  may 
submit  comments  on  the  information 
collection  requirements  by  September 
15,  1997,  and  should  direct  them  to  the 
address  listed  in  the  ADDRESSES  section 
of  this  document.  Comments  should 
also  be  submitted  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  New  Executive  Office  Bldg., 
Room  10202,  725  17th  St.  NW, 
Washington,  DC  20503,  Attention,  Desk 
Officer  for  FAA. 

Persons  are  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currentiy  valid  OMB  control 
number.  The  burden  associated  with 
this  final  rule  has  been  submitted  to 
OMB  for  review.  The  FAA  will  publish 
a  notice  in  the  Federal  Register 
notifying  the  public  of  the  approval 
numbers  and  expiration  date. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First.  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1 980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Office  of 
Management  and  Budget  directs 
agencies  to  assess  the  effect  of 
regulatory  changes  on  international 
trade. 

With  regard  to  Executive  Order  12866, 
the  FAA  determined  that  this 
rulemaking  is  significant  because  of  the 
substantial  public  interest  in  obtaining 
flight  data  and  the  NTSB's  ability  to 
conduct  full  investigations. 
Accordingly,  the  FAA  evaluated  two 
alternative  approaches.  In  consideration 
of  these  alternatives,  the  FAA  has 
concluded  that  (1)  shortening  the 
compliance  time  frame  to  two  years  as 
analyzed  in  the  NPRM,  would  increase 
the  cost  of  this  rulemaking  by  as  much 
as  $170.6  million,  discounted;  and  (2) 
adopting  a  simulator  methodology  to 
obtain  more  DFDR  parametric  detail, 
although  less  costiy,  would  not  measure 
all  parameters  specified  in  this  final 
rule,  nor  satisfactorily  meet  the  needs  of 
the  NTSB.  Hence,  the  FAA  has  rejected 
both  of  these  alternative  approaches. 


With  regard  to  the  Regulatory 
Flexibility  Act  of  1980,  tiie  FAA  has 
determined  that  a  substantial  number  of 
small  entities  will  not  be  significantiy 
affected  economically  by  this  final  rule. 
With  regard  to  the  OMB  directive,  the 
FAA  has  concluded  that  this  final  rule 
could  have  a  potential,  but  insignificant, 
indirect  affect  on  international  trade.  A 
full  regulatory  evaluation  of  the  final 
rule  providing  a  detailed  discussion  of 
the  costs  and  benefits  summarized  in 
this  section  is  available  in  the  docket  for 
this  rulemaking  action. 

Costs 

To  obtain  representative  and 
comprehensive  information  from  which 
to  develop  the  industry  costs  of  this 
final  rule,  the  FAA  relied  on  the 
responses  of  the  Air  Transport 
Association  (ATA)  and  the  Regional 
Airline  Association  (RAA)  members  to 
an  air  carrier  cost  survey  developed  by 
the  ARAC  working  group.  (The  FAA 
augmented  this  information  with 
adjusted  cost  analyses  from  the  recently 
effectively  commuter  rule).  The 
principle  aggregate  costs  detailed  in  the 
cost  survey  were  (1)  equipment  and 
inventory/spares;  (2)  engineering, 
installation,  and  other  costs,  inclusive  of 
recurrent  maintenance  costs:  and  (3) 
aircraft  out-of-service  costs,  which 
reflect  net  operating  revenue  losses 
resulting  from  unscheduled  aircraft 
downtime. 

The  FAA  estimates  that  total  costs  for 
air  carriers  operating  turbojets  under 
part  121  would  equal  $308.9  million 
($259.1  million,  discounted)  within  the 
4-year  compliance  time  frame  of  this 
rulemaking.  The  equivalent  total 
turboprop  fleet  costs  for  air  carriers 
operating  under  part  121  are  estimated 
to  be  $30.4  million  ($25.8  million, 
discounted)  under  the  same  4-year 
compliance  time  frame.  Estimates  of  the 
total  4-year  compliance  time  frame  costs 
for  part  135,  10-19  seat  aircraft  required 
to  operate  under  part  121  as  of  March 
1997  are  $26.4  million  ($22.3  million, 
discounted)  and  for  peirt  135.  20-30  seat 
aircraft,  are  $10.9  million  ($9.2  million, 
discounted).  Total  part  135  costs  are 
$37.3  million  ($31.5  million, 
discounted).  Thus,  the  estimated  total  4- 
year  compliance  time  frame  discounted 
costs  for  the  retrofits  required  under  this 
final  rule  are  $316.3  million. 

The  costs  associated  with  upgrading 
the  industry's  turbojet  fleet  with  the 
new  DFDR  requirements  are  in  excess  of 
80  percent  of  the  total  air  carrier 
industry  costs  (turbojets.  turboprops  and 
part  135  airplanes  required  to  begin 
operating  under  part  121  in  1997).  Just 
over  20  percent  of  the  total  tiu-bojet  fleet 
costs  ($70.1  million;  $59.4  million. 
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discounted)  are  out-of-service  costs  or 
lost  net  operating  revenues  that  result 
from  this  rulemaking.  No  similar 
estimates  of  the  out-of-service  costs 
were  provided  to  the  FAA  for  either  the 
turboprop  fleet  or  part  135  carriers  that 
will  now  be  required  to  operate  under 
part  121.  Proportionately  however,  the 
FAA  does  not  expect  these  to  be 
significantly  different  than  those 
estimated  for  the  turbojet  fleet. 

Benefits 

The  FAA  finds  that  the  benefits  that 
will  result  from  this  final  rule  can  be 
considered  as  two  interrelated  areas. 
First,  there  are  inherent,  non- 
measurable  benefits  that  evolve  from 
increasing  the  volume  of  detailed 
accident  and  incident  information  from 
which  the  aviation  industry  as  a  whole 
can  draw  upon  as  an  added  resource. 
Second,  there  are  the  direct,  measurable 
benefits  that  would  result  from 
potentially  averting  an  accident  as  a 
result  of  the  DFDR  enhancements. 

In  the  first  instance,  this  final  rule 
supports  the  recent  voluntary  efforts  of 
those  air  carriers  that  have  introduced 
data  acquisition  enhancements  into 
their  newer  model  airplanes.  This 
subset  of  new  airplanes  with  upgraded 
DFDR's  has  provided  certain  air  carriers 
with  "quick  access"  capability  and 
allowed  for  the  development  of 
integrated  maintenance  and  training 
programs  predicated  on  the  additional 
information  being  collected.  It  has  also 
allowed  for  more  rapid  and 
comprehensive  detail  to  be  obtained  by 
the  FAA  and  NTSB  in  certain  recent 
airplane  accidents.  The  inherent 
benefits  resulting  from  this  rulemaking 
will  evolve  as  all  commercial  air  carriers 
adopt  the  required  DFDR  enhancements 
in  their  airplanes. 

Although  DFDR's  do  not  in  and  of 
themselves  prevent  accidents,  through 
their  use  as  an  investigative  tool  when 
accidents  or  incidents  do  occur,  trends 
that  may  adversely  affect  flight 
operations  in  certain  airplanes  can  be 
determined.  Accident  investigators  in 
obtaining  a  greater  understanding  of  the 
accident  dynamics  from  the  DFDR 
information,  can,  in  turn,  be  used  to 
more  easily  determine  the  probable 
causes  of  accidents  and  incidents.  With 
this  knowledge,  a  "fix"  can  be 
developed  to  reduce  the  chance  of  a 
similar  occurrence  in  the  futtu«. 

In  the  second  instance  noted  above, 
although  the  FAA  is  not  able  to  quantify 
precisely  the  likely  benefits  that  will 
ultimately  result  from  this  rulemaking, 
the  FAA  anticipates  that  the  DFDR 
enhancements  required  by  this  final  rule 
will  lead  to  a  reduction  in  accidents  and 
a  saving  of  lives.  As  a  result  of  analyzing 


incidents  involving  aircraft  with  DFDR 
enhancements  in  place,  the  FAA  finds 
that  there  is  a  reasonable  prospect  that 
as  many  as  1.43  accidents  could  be 
prevented  over  the  next  20  years.  This 
could  save  up  to  143  lives.  The  FAA 
anticipates  that,  particularly  in  light  of 
the  NTSB  recommendations, 
information  concerning  enhanced 
parameters  can  be  collected  cost- 
effectively;  it  is  also  expected  that  the 
FAA  will  be  able  to  use  incident 
information  to  reduce  accidents  of  the 
nature  that  are  currenUy  of 
undetermined  cause. 

Benefit  Cost  Comparison 

The  FAA  cautions  that  the  cost 
analysis  detailed  in  the  preceding 
sections  is  not  necessarily  exhaustive. 
The  purpose  of  this  rulemaking  is  to 
require  the  installation  of  DFDR's  that 
record  more  flight  information.  This  in 
turn,  will  allow  industry  to  recognize 
certain  trends  in  order  to  make  any 
necessary  modifications  to  avoid  future 
accidents  or  incidents.  Thus,  the  FAA 
presumes  that,  as  a  result  of  this 
rulemaking,  the  quantity  and  quality  of 
information  will  increase.  To  the  extent 
that  NTSB  is  able  to  make  findings  of 
probable  cause  in  the  event  of  accidents 
or  incidents,  the  FAA  will  be  able  to 
determine  what,  if  any,  appropriate 
additional  action  is  needed  to  prevent  a 
recurrence  of  those  kinds  of  accidents  or 
incidents. 

Future  FAA  actions  could  take  the 
form  of  Advisory  Circulars, 
Airworthiness  Directives,  or  possibly, 
additional  rulemaking.  The  costs  of 
these  follow-on  FAA  actions  could  vary 
from  negligible  costs  to  considerable 
costs  of  some  unknown  amount.  While 
the  costs  of  such  future  follow-on 
actions  by  the  FAA  might  be  considered 
part  of  the  costs  of  this  rulemaking,  the 
FAA  cannot  estimate  the  costs  of  these 
unknown  future  actions.  The  FAA 
acknowledges  that,  to  the  extent  that  the 
costs  of  any  follow-on  actions  are  more 
than  negligible,  the  current  cost 
estimates  would  tend  to  underestimate 
the  total  cost  of  this  rulemaking. 

Public  Comments  on  Economic  Issues 
in  the  NPRM 

The  FAA  received  comments  from 
twenty-six  parties  in  response  to  the 
published  DFDR  NPRM.  Most  of  Uie 
comments  concerned  engineering  and 
other  technical  detail  germane  to  the 
reconfiguration  requirements;  fewer 
comments  presented  any  detailed 
economic  considerations  of  the 
proposed  rule.  This  was  expected  since 
the  regulatory  evaluation  and  economic 
emalysis  were  derived  from  the  airline- 
specific  cost  information  as  provided 


through  the  ATA  and  RAA,  both  of 
which  participated  in  the  ARAC 
process.  The  comments  containing  more 
specific  economic  content  are 
summarized  below. 

Several  commenters  addressed 
specific  issues  with  regard  to  airplanes 
currently  operating  under  part  135. 
Piedmont  Airlines  notes  that  the 
recorders  currently  used  in  its  ATR-72 
record  98  parameters  and  those  used  in 
its  SAAB  340  record  128  parameters.  In 
both  cases,  certain  of  the  parameters 
specified  by  this  rulemaking  are  not 
currently  being  recorded  but  could  be 
derived;  the  cost  however,  to  retrofit 
these  airplanes  to  be  in  compliance 
would  be  about  $100,000  per  aircraft. 
Similarly,  Aerospatiale  and  Alenia 
(ATR),  manufacturers  of  ATR  airplanes, 
suggest  some  requirements  flexibility 
should  be  introduced  for  those  airplanes 
such  as  the  ATR  42/72  with  recorder 
requirements  that  are  essentially  in 
harmonization  with  EUROCAE  ED-55 
requirements. 

Comments  submitted  by  the  RAA 
include  statements  by  RAA  members 
that  question  the  rationale  of  including 
for  retrofit  certain  aircraft  that  currently 
have  demonstrably  effective  recorder 
systems.  In  addition  to  the  above  noted 
ATR  42,  ATR  73  and  SAAB  340.  the 
RAA,  in  an  attachment  submitted  by 
Atlantic  Southeast  Airlines,  Inc.  (ASA), 
objects  to  the  retrofit  of  BAe  146  and 
EMB-120  aircraft.  ASA  also  cites  a 
previous  estimate  submitted  by 
Aerospatiale  to  retrofit  the  ATR  72  as 
costing  $30,000  and  20  man-hours  per 
aircraft,  and  a  previous  estimate 
submitted  by  AVRO  to  retirofit  the  BAe 
146  as  costing  $110,000,  1200  man- 
hours,  and  2.5  weeks  dowmtime  per 
aircraft. 

In  another  statement  submitted  with 
the  RAA  comment,  Comair  believes  the 
recorder  capabilities  currentiy 
employed  on  its  in-service  fleet  far 
exceed  those  of  the  rulemaking's  "target 
aircraft",  e.g.,  older  737's  and  DC-9's. 
Comair  also  provided  retrofit  cost  data 
for  its  fleet  of  40  Embraer  EMB  120 
aircraft  ($51,450  and  6  days  downtime 
per  aircraft)  and  its  fleet  of  70  Canadair 
CL600-2B19  regional  jets  ($136,600  and 
6  days  downtime  per  aircraft).  Although 
not  part  of  the  RAA  comment  and 
attachments,  Embraer  also  provided 
detailed  cost  information  for  the 
retrofitting  of  the  EMB-120  aircraft 
under  each  of  the  categories  specified  in 
the  rule.  Embraer's  retrofit  cost 
estimates  are  more  in  line  with  those 
presented  in  the  NPRM  and 
considerably  less  than  those  cited 
above. 

A  statement  from  USAir  Express  notes 
that  the  cost  data  submitted  by  the  RAA 
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were  primarily  for  aircraft  operated  by 
RAA  members  under  part  121,  not  part 
135  as  estimated  in  the  regulatory 
evaluation;  only  the  EMB-120  is 
operated  exclusively  under  part  135.  As 
a  consequence,  RAA/USAir  Express 
suggest  that  the  FAA  cost  estimates  for 
retrofitting  aircraft  operating  under  part 
121  are  fitjm  5  percent  to  10  percent 
low. 

Finally,  Twin  Otter  International 
(TOIL)  contends  that  the  DHC-6-300, 
which  is  no  longer  in  production,  was 
not  designed  for  FDR's  and  no 
engineering  data  exists  to  support  an 
FDR  installation.  TOIL  estimates  the 
costs  to  redesign  the  DHC-6-300  aircraft 
systems  and  recertify  would  be  in 
excess  of  $130,000,  and  deHavilland, 
the  Twin  Otter  manufacturer,  has  no 
interest  in  participating  in  the  cost  of 
certifying/retrofitting  the  DHC-6-300. 
TOIL  concludes  that  application  of  the 
rule  would  inhibit  the  abilify  of  U.S. 
operators  to  purchase  additional 
aircraft,  particularly  since  the  majority 
of  available  Twin  C3tters  are  registered 
outside  the  U.S. 

FAA  Response:  The  FAA  appreciates 
the  additional  cost  detail  regarding 
aircraft  operating  luider  part  135  as 
provided  in  these  comments,  as  well  as 
the  clarification  of  the  cost  detail  as 
provided  by  the  RAA.  The  FAA  relied 
heavily  on  ARAC  working  group 
members  to  supply  accurate  and  timely 
cost  detail  and  economic  information. 
This  reliance  also  assumed  that  the  cost 
detail  supplied  clearly  delineated  the 
retrofit  costs  associated  with  aircraft 
operating  under  part  135  from  those 
operating  under  part  121. 

With  regard  to  the  so-called 
"requirements  flexibility"  or  possible 
exemption  of  certain  aircraft,  this  is  not 
a  matter  for  consideration  in  the 
regulatory  evaluation.  It  should  be  noted 
that  the  ARAC  working  group,  with 
significant  industry  input,  concluded 
that  the  differences  between  the  NTSB 
recommendations  and  ED-55  would  be 
insignificant  for  U.S.  operators.  Finally, 
with  regard  to  the  DHC-6-300  airplane 
(the  Twin  Otter)  the  FAA  received 
sufficient  information  to  support  the 
exemption  of  these  aircraft  operated 
under  part  135.  Section  135.152(k)  was 
added  to  provide  that  exemption. 

Several  comments  were  received 
regarding  the  88  parameter  list  for 
airplanes  in  category  V  (those  that  will 
be  manufactiued  five  years  after  the 
effective  date  of  this  rule),  most  of 
which  noted  the  absence  of  a  detailed 
costA)enefit  analysis  specific  to  this 
requirement  for  future  newly 
manufactured  aircraft.  Airbus  Industrie 
notes  an  inexact  match  between  the  88 
or  more  parameters  currentiy  being 


recorded  by  some  European 
manufactiuers  of  FDRs  and  those  on  the 
NTSB  list.  This  is  also  true  of  the 
currentiy  operational  A30O-600/310 
and  A319/320/321  aircraft  which  can 
record  up  to  270  parameters  and  the 
A330/A340  models  which  can  record  up 
to  400  parameters. 

The  Air  Line  Pilots  Association 
(ALPA)  notes  that  the  cost  data  supplied 
by  ATA  and  RAA  was  inclusive  only  up 
to  57  parameters  (category  IV),  but 
contends  that  there  is  no  justifiable 
technical  or  economic  reason  not  to 
include  88  parameters  3  years  (not  5 
years)  after  the  promulgation  of  the  final 
rule  as  is  the  case  with  the  57  parameter 
group.  Fairchild  Aircraft  disagrees  with 
the  position  that  newly  manufectiued 
10-19  seat  airplanes  should  be  required 
to  have  either  57  parameters  within  3  to 
5  years  after  issuance  of  the  final  rule  or 
88  parameters  5  years  after  issuance  of 
the  final  rule.  Fairchild  Aircraft  also 
maintains  that  compliance  with 
§  135.152  is  more  than  adequate  for 
airplanes  operating  under  part  135. 
Fairchild  Aircraft,  one  of  two  U.S. 
manufacturers  of  commuter  category 
airplanes  also  included  aggregate 
recurring  and  non-recurring  cost 
estimates  for  retrofitting  its  Metro  23 
airplane  to  be  in  compliance  v«rith  final 
rule's  57  and  88  parameter 
requirements.  The  General  Aviation 
Manufacturers  Association  (GAMA) 
notes  that  under  all  scenarios,  the  cost 
of  this  rule  exceed  the  benefits  and 
faults  the  FAA  with  not  having 
developed  separate  cost/benefit  analysis 
for  newly  manufactiu^d  aircraft  (57  or 
88  parameters);  GAMA  believes  this  to 
be  required  under  the  law.  Finally,  ATA 
contends  that  the  disharmony  arising 
over  the  31  parameter  discrepancy  (88 
vs.  57  parameters)  would  affect  sales/ 
transfers  of  airplanes  between  European 
airlines/carriers  and  U.S.  airlines/ 
carriers. 

FAA  Response:  The  FAA  notes  that 
no  cost  detail  for  the  88  parameter  list 
was  included  in  the  information 
provided  by  ATA  or  RAA  for  analysis  in 
the  NPRM,  and  the  detail  that  was 
provided  for  the  57  parameter  list  was 
incomplete  and  essentially  unusable.  In 
both  cases,  this  was  due  to  the  lack  of 
adequate  vendor  cost  detail  for  products 
which  may  not  even  be  on  the  market 
as  yet,  and  the  generally  speculative 
nature  that  would  be  required  or  air 
carriers  in  developing  macro  cost 
breakouts  for  newly  manufactured 
airplanes  in  the  future.  These 
impediments  were  recognized  by  the 
ARAC  working  group,  and,  as  a 
consequence,  no  request  for  this 
information  was  tendered. 


With  regard  to  the  remaining  issues 
noted  above  concerning  the  parameter 
requirements  of  newly  manufactured 
airplanes,  the  potential  cost  burden,  and 
the  apparent  excessive  cost/benefit 
ratio,  Federal  regulations  in  general, 
require  only  that  the  complete  rule  be 
subjected  to  a  cost/benefit  analysis,  not 
its  component  parts.  Furthermore, 
although  the  cost  information  provided 
by  ATA  and  RAA  allowed  detailed 
analysis  of  the  first  three  aircraft 
categories,  an  analysis  of  the  benefits 
cannot  be  estimated  in  similar  manner 
benefits  therefore,  were  determined  for 
the  overall  nde.  Finally,  as  noted  in  the 
preamble,  cost  alone  caimot  justify 
ignoring  the  recognized  potential  safety 
gains  inherent  in  this  rule,  the  inclusion 
of  certain  airplanes  now  operating 
under  part  135  to  comply  with  the 
requirements  of  part  121  is  a  result  of 
the  commuter  or  "one  level  of  safety" 
rule. 

With  regard  to  parts  vendors  and  the 
disaggregation  of  materials  costs, 
comments  were  received  from  two 
suppliers  (Flight  Systems  Engineering, 
Inc.  and  Patriot  Sensors  and  Controls 
Corporation)  and  one  trade  association 
(Airlines  Pilot  Association  (ALPA)).  The 
vendors'  comments  addressed  the  costs 
of  specific  equipment  components  and 
the  lead  time  required  to  meet  orders.  A 
portion  of  ALPA's  comments  focused  on 
the  need  for  a  more  extensive  review  of 
cost  data  and  recommended  contacting 
individual  manufacturers  of  FDRs  and 
FDAUs. 

FAA  Response:  The  FAA  appreciates 
the  logistics  information  regarding 
vendor  lead  times  which  are  well  within 
the  4-year  compliance  time  of  this  final 
rule.  The  FAA  however,  notes  that  the 
cost  data  developed  for  this  rulemaking 
was  provided  by  ATA  and  RAA  at  the 
aggregate  level;  it  does  not  lend  itself  to 
the  micro  detail  of  specific  retrofit 
components.  No  changes  to  the 
regiUatory  evaluation  or  the  rule  were 
made  in  response  to  these  comments. 

Finally,  a  comment  was  submitted  by 
the  Department  of  Civil  and 
Environmental  Engineering  of  the 
University  of  West  Virginia  (WVU) 
proposing  an  alternative  approach  to  the 
retrofitting  requirements  of  this  rule 
based  on  Artificial  Intelligence,  or  more 
specifically,  Neural  Network  theory. 
Relying  on  an  alternate  set  of 
assumptions,  the  WVU  team  estimates 
the  cost  of  the  DFDR  final  rule  at  $1,046 
billion,  or  more  than  three  times  the 
^fiiA  estimate,  and  offers  their  software- 
based  system,  the  Virtual  Flight  Data 
Recorder  (VFDR),  as  a  low-cost 
alternative.  Utilizing  the  data  taken  from 
an  existing  conventional  ll-parameter 
FDR.  the  VFDR,  according  to  the  WVU 
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team,  would  accurately  "reconstruct" 
most  of  the  additional  parameters 
detailed  in  the  final  rule  via  a  Neural 
Network  mapping  process  at  a  cost  of 
about  $800-Sl.000  per  aircraft,  or  about 
1  percent  of  their  cost  estimate  for  this 
final  rule.  The  WVU  comment 
concludes  that  the  opportunity  cost  of 
the  hard  retrofit  is  lost  savings  which 
could  be  invested  in  a  variety  of  safety 
enhancements. 

FAA  Response:  The  FAA  appreciates 
the  efforts  of  the  WVU  team  in 
presenting  an  innovative,  low-cost 
"simulator"  alternative  to  the  hardware 
retrofits  that  will  be  required  by  this 
rule.  However,  the  rulemaking  is 
concerned  with  expanding  the  niunber 
of  parameters  to  be  recorded  as 
requested  by  the  NTSB,  not  with 
revising  the  means  by  which  addidonal 
data  can  be  collected.  The  NTSB  has 
made  it  clear  that  its  requirements  must 
be  met  by  direct  parametric 
measurement  via  recorder,  and  has  not 
supported  industry  comments  with 
respect  to  parameter  redundancy  or 
inference  from  parameters  already 
recorded.  The  FAA  supports  the 
continued  efforts  on  the  part  of  the 
WVU  team  to  disseminate  VFDR 
information  to  the  NTSB,  FAA  Research 
Office  and  airline  industry.  The  FAA, 
through  this  rulemaking,  takes  no 
position  at  this  time  on  the  VFDR  or  the 
commenter's  measurement  of  the 
opportunity  costs  of  this  final  rule. 

Final  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  was  enacted  by  Congress  to 
ensure  that  small  entities  are  not 
unnecessarily  or  disproportionately 
burdened  by  Federal  regulations.  The 
RFA  requires  regulatory  agencies  to 
review  rules  which  may  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
For  this  final  rulemaking,  a  "small 
entity"  is  an  operator  of  aircraft  for  hire 
that  owns,  but  does  not  necessarily 
operate,  nine  (9)  aircraft  or  fewer.  A 
"substantial  number  of  small  entities", 
as  defined  in  FAA  order  2100. 14A — 
Regulatory  Flexibility  Criteria  and 
Guidance,  is  a  number  (in  this  instance, 
the  number  of  operators)  that  is  not 
fewer  than  eleven  and  is  more  than  one- 
third  of  the  small  entities  subject  to  final 
rule. 

A  "significant  economic  impact"  or 
cost  threshold,  is  defined  as  an 
aimualized  net  compliance  cost  level     , 
that  exceeds  (1)  $122,400  (1995  dollars) 
in  the  case  of  scheduled  operators  of 
aircraft  for  hire  whose  entire  fleet  has  a 
seating  capacity  in  excess  of  60  seats:  (2) 
$69,800  (1995  dollars)  in  the  case  of 


scheduled  operators  of  aircraft  for  hire 
for  which  the  entire  fleet  has  a  seating 
capacity  less  than  or  equal  to  60  seats; 
and  (3)  $4,900  (1995  dollars)  in  the  case 
of  unscheduled  operators  of  aircraft  for 
hire. 

The  FAA  has  determined  the 
annualized  costs  (20  years]  for 
scheduled  operators  of  large  aircraft  to 
be  $5,611  per  aircraft.  Multiplying  this 
estimate  by  9  (the  upper  bound  of  the 
small  entity  criteria)  yields  a  result  of 
$50,501.  This  estimate  is  significantly 
below  the  minimum  compliance  cost 
criteria  of  $122,400  for  scheduled 
operators  of  large  aircraft. 

The  FAA  has  also  determined  the 
aimualized  costs  (20  years)  for 
scheduled  operators  of  small  aircraft  to 
be  $3,067  per  aircraft.  The  upper  bound 
costs  for  consideration  within  the  small 
entity  (9  aircraft)  criteria  are  $27,603, 
which  is  well  below  the  minimum 
compliance  cost  of  $69,800.  Thus,  the 
FAA  has  determined  that  a  substantial 
number  of  small  entities  will  not  be 
significantly  affected  by  this  final  rule. 

International  Trade  Impact  Assessment 

The  FAA  anticipates  that  revisions  to 
digital  flight  data  recorder  rules  could 
have  some  indirect  affect  on 
international  trade.  The  FAA  finds  that 
while  the  final  rule  will  not  effect  non- 
U.S.  operators  of  foreign  aircraft 
operating  outside  the  United  States,  it 
could  affect  the  suppliers  of  materials 
required  for  retrofitting  the  affected 
aircraft  in  the  domestic  fleet.  Domestic 
sources  of  the  required  retrofit 
components  may  not  be  able  to  meet  all 
of  the  increased  demand  of  the  domestic 
air  carriers  for  DFDR's  as  these  air 
carriers  increase  their  orders  to  meet  the 
compliance  time  frame  for  these 
regulations.  Foreign  producers  may 
benefit  by  supplying  the  unfilled  orders. 

Conclusion 

For  the  reasons  discussed  in  the 
preamble,  and  based  on  the  findings  in 
the  Regulatory  Flexibility  Determination 
and  the  International  Trade  Impact 
Analysis,  the  FAA  has  determined  that 
this  final  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866.  In 
addition,  the  FAA  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  This  rule  is  considered 
significant  imder  Department  of 
Transportation  Order  2100.5,  Policies 
and  Procedures  for  Simplification. 
Analysis,  and  Review  of  Regulations.  A 
regulatory  evaluation  of  the  rule, 
including  a  Regulatory  Flexibility 
Determination  and  International  Trade 


Impact  Analysis,  has  been  placed  in  the 
docket.  A  copy  may  be  obtained  by 
contacting  the  person  identified  under 
the  heading  FOR  FURTHER  INFORMATION 
CONTACT. 

List  of  Subjects 

14  CFR  Part  121 

Air  carriers.  Aviation  safety, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

1 4  CFR  Part  125  and  Part  1 29 

Aviation  safety,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  135 

Aviation  safety.  Reporting  and 
recordkeeping  requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  parts  121,  125.  129  and 
135  of  the  Federal  Aviation  Regulations 
as  follows: 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  40119. 
44101,  44701-44702,  44705,  44709-^4711, 
44713,  44716-*4717,  44722,  44901.  44903- 
44904,44912,46105. 

2.  Section  121.344  is  revised  to  read 
as  follows: 

§121.344    Digital  flight  data  recorders  for 
transport  category  airplanes. 

(a)  Except  as  provided  in  paragraph 
(1)  of  this  section,  no  person  may 
operate  under  this  part  a  turbine-engine- 
powered  transport  category  airplane 
unless  it  is  equipped  with  one  or  more 
approved  flight  recorders  that  use  a 
digital  method  of  recording  and  storing 
data  and  a  method  of  readily  retrieving 
that  data  from  the  storage  medium.  The 
operational  parameters  required  to  be 
recorded  by  digital  flight  data  recorders 
required  by  this  section  are  as  follows: 
the  phrase  "when  an  information  soiux;e 
is  installed"  following  a  parameter 
indicates  that  recording  of  that 
parameter  is  not  intended  to  require  a 
change  in  installed  equipment: 

(l)Time; 

(2)  Pressure  altitude; 

(3)  Indicated  airspeed; 

(4)  Heading — primary  flight  crew 
reference  (if  selectable,  record  discrete, 
true  or  magnetic); 

(5)  Normal  acceleration  (Vertical); 

(6)  Pitch  attitude; 

(7)  Roll  attitude: 
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(8)  Manual  radio  transmitter  keying, 
or  CVR/DFDR  synchronization 
reference; 

(9)  Thrust/power  of  each  engine — 
primary  flight  crew  reference; 

(10)  Autopilot  engagement  status; 

(11)  Longitudinal  acceleration; 

(12)  Pitch  control  input; 

(13)  Lateral  control  input; 

(14)  Rudder  pedal  input; 

(15)  Primary  pitch  control  surface 
position; 

(16)  Primary  lateral  control  surface 
position; 

(17)  Primary  yaw  control  surface 
position; 

(18)  Lateral  acceleration; 

(19)  Pitch  trim  siuface  position  or 
parameters  of  paragraph  (a)(82)  of  this 
section  if  currently  recorded; 

(20)  Trailing  edge  flap  or  cockpit  flap 
control  selection  (except  when 
parameters  of  paragraph  (a)(85)  of  this 
section  apply); 

(21)  Leading  edge  flap  or  cockpit  flap 
control  selection  (except  when 
parameters  of  paragraph  (a)(86)  of  this 
section  apply); 

(22)  Each  Thrust  reverser  position  (or 
equivalent  for  propeller  airplane); 

(23)  Ground  spoiler  position  or  speed 
brake  selection  (except  when  parameters 
of  paragraph  (a)(87)  of  this  section 
apply): 

(24)  Outside  or  total  air  temperature; 

(25)  Automatic  Flight  Control  System 
(AFCS)  modes  and  engagement  status, 
including  autothrottle; 

(26)  Radio  altitude  (when  an 
information  source  is  installed): 

(27)  Localizer  deviation,  MLS 
Azimuth; 

(28)  Glideslope  deviation.  MLS 
Elevation: 

(29)  Marker  beacon  passage; 

(30)  Master  warning; 

(31)  Air/ground  sensor  (primary 
airplane  system  reference  nose  or  main 
gear); 

(32)  Angle  of  attack  (when 
information  source  is  installed); 

(33)  Hydraulic  pressure  low  (each 
system); 

(34)  Ground  speed  (when  an 
information  source  is  installed); 

(35)  Groimd  proximity  weiming 
system; 

(36)  Landing  gear  position  or  landing 
gear  cockpit  control  selection; 

(37)  Drift  angle  (when  an  information 
source  is  installed); 

(38)  Wind  speed  and  direction  (when 
an  information  source  is  installed); 

(39)  Latitude  and  longitude  (when  an 
information  source  is  installed); 

(40)  Stick  shaker/pusher  (when  an 
information  source  is  installed): 

(41)  Windshear  (when  an  information 
source  is  installed); 


(42)  Throttle/power  lever  position; 

(43)  Additional  engine  parameters  (as 
designated  in  Appendix  M  of  this  part); 

(44)  Traffic  alert  and  collision 
avoidance  system; 

(45)  DME  1  and  2  distances; 

(46)  Nav  1  and  2  selected  frequency: 

(47)  Selected  barometric  setting  (when 
an  information  source  is  installed); 

(48)  Selected  altitude  (when  an 
information  source  is  installed); 

(49)  Selected  speed  (when  an 
information  source  is  installed); 

(50)  Selected  mach  (when  an 
information  source  is  installed); 

(51)  Selected  vertical  speed  (when  an 
information  source  is  installed); 

(52)  Selected  heading  (when  an 
information  source  is  installed); 

(53)  Selected  flight  path  (when  an 
information  source  is  installed); 

(54)  Selected  decision  height  (when 
an  information  source  is  installed); 

(55)  EFIS  display  format; 

(56)  Multi-function/engine/alerts 
display  format; 

(57)  Thrust  command  (when  an 
information  source  is  installed): 

(58)  Thrust  target  (when  an 
information  source  is  installed); 

(59)  Fuel  quantity  in  CG  trim  tank 
(when  an  information  source  is 
installed); 

(60)  Primary  Navigation  System 
Reference; 

(61)  Icii^  (when  an  information 
source  is  installed); 

(62)  Engine  warning  each  engine 
vibration  (when  an  information  source 
is  installed); 

(63)  Engine  warning  each  engine  over 
temp,  (when  an  information  source  is 
installed); 

(64)  Engine  warning  each  engine  oil 
pressure  low  (when  an  information 
source  is  installed); 

(65)  Engine  warning  each  engine  over 
speed  (when  an  information  source  is 
installed); 

(66)  Yaw  trim  siuface  position: 

(67)  Roll  trim  surface  position; 

(68)  Brake  pressure  (selected  system): 

(69)  Brake  pedal  application  (left  and 
right); 

(70)  Yaw  or  sideslip  angle  (when  an 
information  source  is  installed); 

(71)  Engine  bleed  valve  position 
(when  an  information  soiu^e  is 
installed); 

(72)  De-icing  or  anti-icing  system 
selection  (when  an  information  source 
is  installed); 

(73)  Computed  center  of  gravity 
(when  an  information  source  is 
installed); 

(74)  AC  electrical  bus  status; 

(75)  DC  electrical  bus  status; 

(76)  APU  bleed  valve  position  (when 
an  information  source  is  installed); 


(77)  Hydraulic  pressure  (each  system): 

(78)  Loss  of  cabin  pressure; 

(79)  Computer  failure; 

(80)  Heads-up  display  (when  an 
information  source  is  installed); 

(81)  Para-visual  display  (when  an 
information  source  is  installed); 

(82)  Cockpit  trim  control  input 
position — pitch; 

(83)  Cockpit  trim  control  input 
position — roll; 

(84)  Cockpit  trim  control  input 
position — yaw; 

(85)  Trailing  edge  flap  and  cockpit 
flap  control  position; 

(86)  Leading  edge  flap  and  cockpit 
flap  control  position;  t 

(87)  Ground  spoiler  position  and 
speed  brake  selection;  and 

(88)  All  cockpit  flight  control  input 
forces  (control  wheel,  control  column, 
rudder  pedal). 

(b)  For  all  turbine-engine  powered 
transport  category  airplanes 
manufactured  on  or  before  October  11, 
1991,  by  August  20,  2001. 

(1)  For  airplanes  not  equipped  as  of 
July  16. 1996,  with  a  flight  data 
acquisition  unit  (FDAU),  the  parameters 
listed  in  paragraphs  (a)(1)  through 
(a)(18)  of  this  section  must  be  recorded 
within  the  ranges  and  accuracies 
specified  in  Apf)endix  B  of  this  part, 
and — 

(i)  For  airplanes  with  more  than  two 
engines,  the  parameter  described  in 
paragraph  (a)(18)  is  not  required  unless 
sufficient  capacity  is  available  on  the 
existing  recorder  to  record  that 
parameter: 

(ii)  Parameters  listed  in  paragraphs 
(a)(12)  through  (a)(17)  each  may  be 
recorded  from  a  single  source. 

(2)  For  airplanes  that  were  equipped 
as  of  July  16,  1996,  with  a  flight  data 
acquisition  unit  (FDAU),  the  parameters 
listed  in  paragraphs  (a)(1)  through 
(a)(22)  of  this  section  must  be  recorded 
within  the  ranges,  accuracies,  and 
recording  intervals  specified  in 
Appendix  M  of  this  part.  Parameters 
listed  in  paragraphs  (a)(12)  through 
(a)(17)  each  may  be  recorded  from  a 
single  source. 

(3)  The  approved  flight  recorder 
required  by  this  section  must  be 
installed  at  the  earliest  time  practicable, 
but  no  later  than  the  next  heavy 
maintenance  check  after  August  18. 
1999  and  no  later  than  August  20,  1997. 
A  heavy  maintenance  check  is 
considered  to  be  any  time  an  airplane  is 
scheduled  to  be  out  of  service  for  4  or 
more  days  and  is  scheduled  to  include 
access  to  major  structural  components. 

(c)  For  all  turbine-engine  powered 
transport  category  airplanes 
manufactured  on  or  before  October  1 1 . 
1991— 


38380         Federal  Register  /  Vol.  62,  No.  137  /  Thursday,  July  17,  1997  /  Rules  and  Regulations 


(1)  That  were  equipped  as  of  July  16, 
1996.  with  one  or  more  digital  data 
bus(es)  and  an  ARINC  717  digital  flight 
data  acquisition  unit  (DFDAU)  or 
equivalent,  the  parameters  specified  in 
paragraphs  (a)(1)  through  (a)(22)  of  this 
section  must  be  recorded  within  the 
ranges,  accuracies,  resolutions,  and 
sampling  intervals  specified  in 
Appendix  M  of  this  part  by  August  18, 
2001.  Parameters  listed  in  paragraphs 
(a)(12)  through  (a)(14)  each  may  be 
recorded  from  a  single  source. 

(2)  Commensurate  with  the  capacity 
of  the  recording  system  (DFDAU  or 
jequivalent  and  the  DFDR),  all  additional 
parameters  for  which  information 
sources  are  installed  and  which  are 
connected  to  the  recording  system  must 
be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  sampling 
intervals  specified  in  Appendix  M  of 
this  part  by  August  18,  2001. 

(3)  That  were  subject  to  §121. 343(e) 
of  this  part,  all  conditions  of 

§  121.343(e)  must  continue  to  be  met 
until  compliance  with  paragraph  (c)(1) 
of  this  section  is  accomplished. 

(d)  For  all  turbine-engine-powered 
transport  category  airplanes  that  were 
manufactured  after  October  11,  1991 — 

(1)  The  parameters  listed  in  paragraph 
(a)(1)  through  (a)(34)  of  this  section 
must  be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  recording 
intervals  specified  in  Appendix  M  of 
this  part  by  August  20,  2001.  Parameters 
listed  in  paragraphs  (a)(12)  through 
(a)(14)  each  may  be  recorded  from  a 
single  source. 

(2)  Commensurate  with  the  capacity 
of  the  recording  system,  all  additional 
parameters  for  which  information 
sources  are  installed  and  which  are 
connected  to  the  recording  system  must 
be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  sampling 
intervals  specified  in  Appendix  M  of 
this  part  by  August  20.  2001. 

(e)  For  all  turoine-engine- powered 
transport  category  airplanes  that  are 
manufactured  after  August  18,  2000 — 

(1)  The  parameters  listed  in  paragraph 
(a)(1)  through  (57)  of  this  section  must 
be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  recording 
intervals  specified  in  Appendix  M  of 
this  part. 

(2)  Commensurate  with  the  capacity 
of  the  recording  system,  all  additional 
parameters  for  which  information 
sources  are  installed  and  which  are 
cormected  to  the  recording  system,  must 
be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  sampling 
intervals  specified  in  Appendix  M  of 
this  part. 

(fl  For  all  turbine-engine-powered 
transport  category  airplanes  that  are 


manufactured  after  August  19,  2002  the 
parameters  listed  in  paragraph  (a)(1) 
through  (a)(88)  of  this  section  must  be 
recorded  within  the  ranges,  accuracies, 
resolutions,  and  recording  intervals 
specified  in  Appendix  M  of  this  part. 

(g)  Whenever  a  flight  data  recorder 
required  by  this  section  is  installed,  it 
must  be  operated  continuously  from  the 
instant  the  airplane  begins  its  takeoff 
roll  until  it  has  completed  its  landing 
roll. 

(h)  Except  as  provided  in  paragraph 
(i)  of  this  section,  and  except  for 
recorded  data  erased  as  authorized  in 
this  paragraph,  each  certificate  holder 
shall  keep  the  recorded  data  prescribed 
by  this  section,  as  appropriate,  until  the 
airplane  has  been  operated  for  at  least 
25  hours  of  the  operating  time  specified 
in  §  121.359(a)  of  this  part.  A  total  of  1 
hour  of  recorded  data  may  be  erased  for 
the  purpose  of  testing  the  flight  recorder 
or  the  flight  recorder  system.  Any 
erasure  made  in  accordance  with  this 
paragraph  must  be  of  the  oldest 
recorded  data  accumulated  at  the  time 
of  testing.  Except  as  provided  in 
paragraph  (i)  of  this  section,  no  record 
need  be  kept  more  than  60  days. 

(i)  In  the  event  of  an  accident  or 
occurrence  that  requires  immediate 
notification  of  the  National 
Transportation  Safety  Board  under  49 
CFR  830  of  its  regulations  and  that 
results  in  termination  of  the  flight,  the 
certificate  holder  shall  remove  the 
recorder  from  the  airplane  and  keep  the 
recorder  data  prescribed  by  this  section, 
as  appropriate,  for  at  least  60  days  or  for 
a  longer  period  upon  the  request  of  the 
Board  or  the  Administrator. 

(j)  Each  flight  data  recorder  system 
required  by  this  section  must  be 
installed  in  accordance  with  the 
requirements  of  §  25.1459  (a),  (b),  (d), 
and  (e)  of  this  chapter.  A  correlation 
must  be  established  between  the  values 
recorded  by  the  flight  data  recorder  and 
the  corresponding  values  being 
measured.  The  correlation  must  contain 
a  sufiicient  number  of  correlation  points 
to  accurately  establish  the  conversion 
from  the  recorded  values  to  engineering 
units  or  discrete  state  over  the  full 
operating  range  of  the  parameter.  Except 
for  airplanes  having  separate  altitude 
and  airspeed  sensors  that  are  an  integral 
part  of  the  flight  data  recorder  system, 
a  single  correlation  may  be  established 
for  any  group  of  airplanes — 

(1)  That  are  of  the  same  type; 

(2)  On  which  the  flight  recorder 
system  and  its  installation  are  the  same; 
and 

(3)  On  which  there  is  no  difference  in 
the  type  design  with  respect  to  the 
installation  of  those  sensors  associated 
with  the  flight  data  recorder  system. 


Documentation  sufficient  to  convert 
recorded  data  into  the  engineering  units 
and  discrete  values  specified  in  the 
applicable  appendix  must  be 
maintained  by  the  certificate  holder. 

(k)  Each  flight  data  recorder  required 
by  this  section  must  have  an  approved 
device  to  assist  in  locating  that  recorder 
under  water. 

(I)  The  following  airplanes  that  were 
manufactured  before  August  18, 1997 
need  not  comply  with  this  section,  but 
must  continue  to  comply  with 
applicable  paragraphs  of  §  121.343  of 
this  chapter,  as  appropriate: 

(1)  Airplanes  that  meet  the  State  2 
noise  levels  of  part  36  of  this  chapter 
and  are  subject  to  §  91.801(c)  of  this 
chapter,  until  January  1 ,  2000.  On  and 
after  January  1,  2000,  any  Stage  2 
airplane  otherwise  allowed  to  be 
operated  under  Fart  91  of  this  chapter 
must  comply  with  the  applicable  flight 
data  recorder  requirements  of  this 
section  for  that  airplane. 

(2)  General  Dynamics  Convair  580, 
General  Dynamics  Convair  600,  General 
Dynamics  Convair  640,  deHavilland 
Aircraft  Company  Ltd.  DHC-7,  Fairchild 
Industries  FH  227,  Fokker  F-27  (except 
Mark  50),  F-28  Mark  1000  and  Mark 
4000,  Gulfstream  Aerospace  G-159, 
Lockheed  Aircraft  Corporation  Electra 
10-A,  Lockheed  Aircraft  Corporation 
Electra  10-B,  Lockheed  Aircraft 
Corporation  Electra  10-E,  Lockheed 
Aircraft  Corporation  Electra  L-188, 
Maryland  Air  Industries,  Inc.  F27, 
Mitsubishi  Heavy  Industries,  Ltd.  YS- 
11.  Short  Bros.  Limited  SD3-30,  Short 
Bros.  Limited  SD3-60. 

3.  Section  121.344a  is  added  to  read 
as  follows: 

§  1 21 .344a    DIgttal  flight  data  recordefs  for 
10-19  seat  airplanes. 

(a)  Except  as  provided  in  paragraph  (f) 
of  this  section,  no  person  may  operate 
under  this  part  a  ttirbine-engine- 
powered  airplane  having  a  passenger 
seating  configuration,  excluding  any 
required  crewmember  seat,  of  10  to  19 
seats,  that  was  brought  onto  the  U.S. 
register  after,  or  was  registered  outside 
the  United  States  and  added  to  the 
operator's  U.S.  operations  specifications 
after,  October  11,  1991,  unless  it  is 
equipped  with  one  or  more  approved 
flight  recorders  that  use  a  digital  method 
of  recording  and  storing  data  and  a 
method  of  readily  retrieving  that  data 
from  the  storage  medium.  On  or  before 
August  18,  2001,  airplanes  brought  onto 
the  U.S.  register  after  October  11,  1991, 
must  comply  with  either  the 
requirements  in  this  section  or  the 
applicable  paragraphs  in  §  135.152  of 
this  chapter.  In  addition,  by  August  18, 
2001. 
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(1)  The  parameters  listed  in 

§§  121.344(a)(1)  through  121.344(a)(ll) 
of  this  part  must  be  recorded  with  the 
ranges,  accuracies,  and  resolutions 
specified  in  Appendix  B  of  part  135  of 
this  chapter,  except  that — 

(i)  Either  the  parameter  listed  in 
§  121.344  (a)(12)  or  (a)(15)  of  this  part 
must  be  recorded;  either  the  parameters 
listed  in  §  121.344(a)(13)  or  (a)(16)  of 
this  part  must  be  recorded;  and  either 
the  parameter  listed  in  §  121.344(a)(14) 
or  (a)(17)  of  this  part  must  be  recorded. 

(ii)  For  airplanes  with  more  than  two 
engines,  the  parameter  described  in 
§  121.344(a)(18)  of  this  part  must  also  be 
recorded  if  sufficient  capacity  is 
available  on  the  existing  recorder  to 
record  that  parameter; 

(iii)  Parameters  listed  in 
§§  121.344(a)(12)  through  121.344(a)(17) 
of  this  part  each  may  be  recorded  from 
a  single  source; 

(iv)  Any  parameter  for  which  no  value 
is  contained  in  Appendix  B  of  part  135 
of  this  chapter  must  be  recorded  within 
the  ranges,  accuracies,  and  resolutions 
specified  in  Appendix  M  of  this  part. 

(2)  Commensurate  with  the  capacity 
of  the  recording  system  (FDAU  or 
equivalent  and  the  DFDR),  the 
parameters  listed  in  §§  121.344(a)(19) 
through  121.344(a)(22)  of  this  part  also 
must  be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  recording 
intervals  specified  in  Appendix  B  of 
part  135  of  this  chapter. 

(3)  The  approved  flight  recorder 
required  by  this  section  must  be 
installed  as  soon  as  practicable,  but  no 
later  than  the  next  heavy  maintenance 
check  or  equivalent  after  August  18, 


1999.  A  heavy  maintenance  check  is 
considered  to  be  any  time  an  airplane  is 
scheduled  to  be  out  of  service  for  4  more 
days  and  is  scheduled  to  include  access 
to  major  structural  components. 

fb)  For  a  turbine-engine-powered 
airplanes  having  a  passenger  seating 
configuration,  excluding  any  required 
crewmember  seat,  of  10  to  19  seats,  that 
are  manufactured  after  August  18,  2000. 

(1)  The  parameters  listed  in 

§§  121.344(a)(1)  through  121.344(a)(57) 
of  this  part,  must  be  recorded  within  the 
ranges,  accuracies,  resolutions,  and 
recording  intervals  specified  in 
Appendix  M  of  this  part. 

(2)  Commensurate  with  the  capacity 
of  the  recording  system,  all  additional 
parameters  listed  in  §  121.344(a)  of  this 
part  for  which  information  sources  are 
installed  and  which  are  connected  to 
the  recording  system,  must  be  recorded 
within  the  ranges,  accuracies, 
resolutions,  and  sampling  intervals 
specified  in  Appendix  M  of  this  part  by 
August  18,  2001. 

(c)  For  all  turbine-engine-powered 
airplanes  having  a  passenger  seating 
configuration,  excluding  any  required 
crewmember  seats,  of  10  to  19  seats,  that 
are  manufactured  after  August  19,  2002, 
the  parameters  listed  in  §  121.344(a)(1) 
through  (a)(88)  of  this  part  must  be 
recorded  within  the  ranges,  accuracies, 
resolutions,  and  recording  intervals 
specified  in  Appendix  M  of  this  part. 

(d)  Each  flignt  data  recorder  system 
required  by  this  section  must  be 
installed  in  accordance  with  the 
requirements  of  §23.1459  (a),  (b),  (d), 
and  (e)  of  this  chapter.  A  correlation 
must  be  established  between  the  values 


reoorded  by  the  flight  data  recorder  and 
the  corresponding  values  being 
measured.  The  correlation  must  contain 
a  sufficient  number  of  correlation  points 
to  accurately  establish  the  conversion 
from  the  recorded  values  to  engineering 
units  or  discrete  state  over  the  full 
operating  range  of  the  parameter.  A 
single  correlation  may  be  established  for 
any  group  of  airplanes — 

(1)  That  are  of  the  same  type; 

(2)  On  which  the  flight  recorder 
system  and  its  installation  are  the  same; 
and 

(3)  On  which  there  is  no  difference  in 
the  type  design  with  respect  to  the 
installation  of  those  sensors  associated 
with  the  flight  data  recorder  system. 
Correlation  documentation  must  be 
maintained  by  the  certificate  holder. 

(e)  All  airplanes  subject  to  this  section 
are  also  subject  to  the  requirements  and 
exceptions  stated  in  §§  121.344(g) 
through  121.344{k)  of  this  part. 

(f)  For  airplanes  that  were 
manufactured  before  July  17,  1997,  the 
following  airplane  types  need  not 
comply  with  this  section,  but  must 
continue  to  comply  with  applicable 
paragraphs  of  §  135.152  of  this  chapter, 
as  appropriate;  Beech  Aircraft-99 
Series,  Beech  Aircraft  1300.  Beech 
Aircraft  1900C,  Construcciones 
Aeronauticas,  S.A.  (CASA)  C-212. 
deHavilland  DHC-6.  Domier  228,  HS- 
748,  EmbraerEMB  110.  Jetstream  3101, 
Jetstream  3201,  Fairchild  Aircraft 
SA-226. 

4.  Appendix  M  to  part  121  is  added 
to  read  as  follows: 
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PART  125-CERnFICATION  AND 
OPERATIONS:  AIRPLANES  HAVING  A 
SEATING  CAPACITY  OF  20  OR  MORE 
PASSENGERS  OR  A  MAXIMUM 
PAYLOAD  CAPACITY  OF  6,000 
POUNDS  OR  MORE 

5.  The  authority  citation  for  part  125 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701- 
44702.  44705.  44710-44711.  44713.  44716- 
44717,  44722. 

6.  Section  125.226  is  added  to  read  as 
follows: 

$  1 25.226    Digital  flight  data  recorders. 

(a)  Except  as  provided  in  paragraph 
(1)  of  this  section,  no  person  may 
operate  under  this  part  a  turbine-engine- 
powered  transport  category  airplane 
unless  it  is  equipped  with  one  or  more 
approved  flight  recorders  that  use  a 
digital  method  of  recording  and  storing 
data  and  a  method  of  readily  retrieving 
that  data  from  the  storage  medium.  The 
operational  parameters  required  to  be 
recorded  by  digital  flight  data  recorders 
required  by  this  section  are  as  follows: 
the  phrase  "when  an  information  source 
is  installed"  following  a  parameter 
indicates  that  recording  of  that 
parameter  is  not  intended  to  require  a 
change  in  installed  equipment: 

(1)  Time; 

(2)  Pressure  altitude; 

(3)  hidicated  airspeed; 

(4)  Heading — primary  flight  crew 
reference  (if  selectable,  record  discrete, 
true  or  magnetic); 

(5)  Normal  acceleration  (Vertical); 

(6)  Pitch  attitude; 

(7)  Roll  attitude; 

(8)  Manual  radio  transmitter  keying, 
or  CVR/DFDR  synchronization 
reference; 

(9)  Thrust/power  of  each  engine — 
primary  flight  crew  reference; 

(10)  Autopilot  engagement  status; 

(11)  Longitudinal  acceleration; 

(12)  Pitch  control  input; 

(13)  Lateral  control  input; 

(14)  Rudder  pedal  input; 

(15)  Primary  pitch  control  surface 
position; 

(16)  Primary  lateral  control  surface 
position; 

(17)  Primary  yaw  control  surface 
position; 

(18)  Lateral  acceleration; 

(19)  Pitch  trim  surface  position  or 
parameters  of  paragraph  (a)(82)  of  this 
section  if  currenUy  recorded; 

(20)  Trailing  edge  flap  or  cockpit  flap 
control  selection  (except  when 
parameters  of  paragraph  (a)(85)  of  this 
section  apply); 

(21)  Leading  edge  flap  or  cockpit  flap 
control  selection  (except  when 
parameters  of  paragraph  (a)(86)  of  this 
section  apply); 


(22)  Each  Thrust  reverser  position  (or 
equivalent  for  propeller  airplane); 

(23)  Ground  spoiler  position  or  speed 
brake  selection  (except  when  parameters 
of  paragraph  (a)(87)  of  this  section 
apply); 

(24)  Outside  or  total  air  temperature; 

(25)  Automatic  Flight  Control  System 
(AFCS)  modes  and  engagement  status, 
including  autothrotde; 

(26)  Radio  altitude  (when  an 
information  source  is  installed); 

(27)  Localizer  deviation,  MLS 
Azimuth; 

(28)  Glideslope  deviation,  MLS 
Elevation; 

(29)  Marker  beacon  passage; 

(30)  Master  warning; 

(31)  Air/ground  sensor  (primary 
airplane  system  reference  nose  or  main 
gear); 

(32)  Angle  of  attack  (when 
information  source  is  installed); 

(33)  Hydraulic  pressiu«  low  (each 
system); 

(34)  Ground  speed  (when  an 
information  source  is  installed); 

(35)  Ground  proximity  warning 
system; 

(36)  Landing  gear  position  or  landing 
gear  cockpit  control  selection; 

(37)  Drift  angle  (when  an  information 
source  is  installed); 

(36)  Wind  speed  and  direction  (when 
an  information  soiuce  is  installed); 

(39)  Latitude  and  longitude  (when  an 
information  source  is  installed); 

(40)  Stick  shaker/pusher  (when  an 
information  source  is  installed); 

(41)  Windshear  (when  an  information 
source  is  installed); 

(42)  Throttle/power  lever  position; 

(43)  Additional  engine  parameters  (as 
designed  in  appendix  E  of  this  part); 

(44)  Traffic  aJert  and  collision 
avoidance  system; 

(45)  DME  1  and  2  distances; 

(46)  Nav  1  and  2  selected  frequency; 

(47)  Selected  barometric  setting  (when 
an  information  source  is  installed); 

(48)  Selected  altitude  (when  an 
information  source  is  installed); 

(49)  Selected  speed  (when  an 
information  source  is  installed); 

(50)  Selected  mach  (when  an 
information  sovuce  is  installed); 

(51)  Selected  vertical  speed  (when  an 
information  soiux:e  is  installed); 

(52)  Selected  heading  (when  an 
information  source  is  installed); 

(53)  Selected  flight  path  (when  an 
information  source  is  installed); 

(54)  Selected  decision  height  (when 
an  information  source  is  installed); 

(55)  EFIS  display  format; 

(56)  Multi-funcUon/engine/alerts 
display  format; 

(57)  Thrust  command  (when  an 
information  source  is  installed); 


(58)  Thrust  target  (when  an 
information  source  is  installed); 

(59)  Fuel  quantity  in  CG  trim  tank 
(when  an  information  source  is 
installed): 

(60)  Primary  Navigation  System 
Reference: 

(61)  Icing  (when  an  information 
source  is  installed): 

(62)  Engine  warning  each  engine 
vibration  (when  an  information  source 
is  installed); 

(63)  Engine  warning  each  engine  over 
temp,  (when  an  information  source  is 
installed); 

(64)  Engine  warning  each  engine  oil 
pressure  low  (when  an  information 
source  is  installed); 

(65)  Engine  warning  each  engine  over 
speed  (when  an  information  source  is 
installed): 

(66)  Yaw  trim  surface  position; 

(67)  Roll  trim  surface  position; 

(68)  Brake  pressure  (selected  system); 

(69)  Brake  pedal  application  (left  and 
right): 

(70)  Yaw  of  sideslip  angle  (when  an 
information  source  is  installed): 

(71)  Engine  bleed  valve  position 
(when  an  information  source  is 
installed): 

(72)  De-icing  and  anti-icing  system 
selection  (when  an  information  source 
is  installed): 

(73)  Computed  center  of  gravity 
(when  an  information  source  is 
installed); 

(74)  AC  electrical  bus  status; 

(75)  DC  electrical  bus  status: 

(76)  APU  bleed  valve  position  (when 
an  information  source  is  installed); 

(77)  Hydraulic  pressure  (each  system); 

(78)  Loss  of  cabin  pressure: 

(79)  Computer  failure: 

(80)  Heads-up  display  (when  an 
information  source  is  installed); 

(81)  Para-visual  display  (when  an 
information  source  is  installed); 

(82)  Cockpit  trim  control  input 
position-pitch; 

(83)  Cockpit  trim  control  input 
position — roll; 

(84)  Cockpit  trim  control  input 
position — yaw; 

(85)  Trailing  edge  flap  and  cockpit 
flap  control  position: 

(86)  Leading  edge  flap  and  cockpit 
flap  control  position; 

(87)  Ground  spoiler  position  and 
speed  brake  selection;  and 

(88)  All  cockpit  flight  control  input 
forces  (control  wheel,  control  column, 
rudder  pedal). 

(b)  For  all  tiu-bine-engine  f>owered 
transport  category  airplanes 
manufactured  on  or  before  October  1 1 . 
1991,  by  August  18,  2001— 

(1)  For  airplanes  not  equipped  as  of 
July  16,  1996,  with  a  flight  data 
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acquisition  unit  (FDAU),  the  parameters 
listed  in  paragraphs  (a)(1)  through 
(a)(18)  of  this  section  must  be  recorded 
within  the  ranges  and  accuracies 
specified  in  Appendix  D  of  this  part, 
and — 

(i)  For  airplanes  with  more  than  two 
engines,  the  parameter  described  in 
paragraph  (a)(18)  is  not  required  unless 
sufficient  capacity  is  available  on  the 
existing  recorder  to  record  that 
paramRter. 

(ii)  Parameters  listed  in  paragraphs 
(aKl2)  through  (a)(17)  each  maybe 
recorded  from  a  single  source. 

(2)  For  airplanes  that  were  equipped 
as  of  July  16,  1996,  with  a  flight  data 
acquisition  unit  (FDAU),  the  parameters 
listed  in  paragraphs  (a)(1)  through 
(a)(22)  of  this  section  must  be  recorded 
within  the  ranges,  accuracies,  and 
recording  intervals  specified  in 
Appendix  E  of  this  part.  Parameters 
listed  in  paragraphs  (aKl2)  through 
(a)(17)  each  may  be  recorded  from  a 
single  source. 

(3)  The  approved  flight  recorder 
required  by  this  section  must  be 
installed  at  the  earliest  time  practicable, 
but  no  later  than  the  next  heavy 
maintenance  check  after  August  18, 
1999  and  no  later  than  August  18,  2001. 
A  heavy  maintenance  check  is 
considered  to  be  any  time  an  airplane  is 
scheduled  to  be  out  of  service  for  4  or 
more  days  and  is  scheduled  to  include 
access  to  major  structural  components, 

(c)  For  all  turbine-engine-powered 
transport  category  airplanes 
manufactured  on  or  before  October  11, 
1991— 

(1)  That  were  equipped  as  of  July  16, 
1996,  with  one  or  more  digital  data 
bus(es)  and  an  ARINC  717  digital  flight 
data  acquisition  unit  (DFDAU)  or 
equivalent,  the  parameters  specified  in 
paragraphs  (a)(1)  through  (a)(22)  of  this 
section  must  be  recorded  within  the 
ranges,  accuracies,  resolutions,  and 
sampling  intervals  specified  in 
Appendix  E  of  this  part  by  August  18, 
2001.  Parameters  listed  in  paragraphs 
(a)(12)  through  (a)(14)  each  may  be 
recorded  from  a  single  source. 

(2)  Commensurate  with  the  capacity 
of  the  recording  system  (DFDAU  or 
equivalent  and  the  DFDR),  all  additional 
parameters  for  which  information 
sources  are  installed  and  which  are 
connected  to  the  recording  system  must 
be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  sampling 
intervals  specified  in  Appendix  E  of  this 
part  by  August  18,  2001. 

(3)  That  were  subject  to  §  125.225(e) 
of  this  part,  all  conditions  of 

§  125.225(c)  must  continue  to  be  met 
until  compliance  with  paragraph  (c)(1) 
of  this  section  is  accomplished. 


(d)  For  all  txul)ine-engine-powered 
transport  category  airplanes  that  were 
manufactured  after  October  11,  1991 — 

(1)  The  parameters  listed  in 
paragraphs  (a)(1)  through  (a)(34)  of  this 
section  must  be  recorded  within  the 
ranges,  accuracies,  resolutions,  and 
recording  intervals  specified  in 
Appendix  E  of  this  part  by  August  18, 
2001.  Paramaters  listed  in  paragraphs 
(a)(12)  through  (a)(14)  each  may  be 
recorded  from  a  single  source. 

(2)  Commensurate  with  the  capacity 
of  the  recording  system,  all  additional 
parameters  for  which  information 
sources  are  installed  and  which  are 
connected  to  the  recording  system,  must 
be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  sampling 
intervals  specified  in  Appendix  E  of  this 
part  by  August  18,  2001. 

(e)  For  all  turbine-engine-powered 
transport  category  airplanes  that  are 
manufactured  after  August  18,  2000 — 

(1)  The  parameters  listed  in  paragraph 
(a)  (1)  through  (57)  of  this  section  must 
be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  recording 
intervals  specified  in  Appendix  E  of  this 
part. 

(2)  Commensurate  with  the  capacity 
of  the  recording  system,  all  additional 
parameters  for  which  information 
sources  ate  installed  and  which  are 
connected  to  the  recording  system,  must 
be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  sampling 
intervals  specified  in  Appendix  E  of  this 
part. 

(f)  For  all  tuibine-engine-powered 
transport  category  airplanes  that  are 
manufactiued  after  August  19,  2002 
parameters  listed  in  paragraph  (a)(1) 
through  (a)(88)  of  this  section  must  be 
recorded  within  the  ranges,  accuracies, 
resolutions,  and  recording  intervals 
specified  in  Appendix  E  of  this  part. 

(g)  Whenever  a  flight  data  recorder 
required  by  this  section  is  installed,  it 
must  be  operated  continuously  from  the 
instant  the  airplane  begins  its  takeoff 
roll  until  it  has  completed  its  landing 
roll. 

(h)  Except  as  provided  in  paragraph 
(i)  of  this  section,  and  except  for 
recorded  data  erased  as  authorized  in 
this  paragraph,  each  certificate  holder 
shall  keep  the  recorded  data  prescribed 
by  this  section,  as  appropriate,  until  the 
airplane  has  been  operated  for  at  least 
25  hours  of  the  operating  time  specified 
in  §  121.359(a)  of  this  part.  A  total  of  1 
hour  of  recorded  data  may  be  erased  for 
the  purpose  of  testing  the  flight  recorder 
or  the  flight  recorder  system.  Any 
erasure  made  in  accordance  with  this 
paragraph  must  be  of  the  oldest 
recorded  data  accumulated  at  the  time 
of  testing.  Except  as  provided  in 


paragraph  (i)  of  this  section,  no  record 
need  to  be  kept  more  than  60  days. 

(i)  In  the  event  of  an  accident  or 
occurrence  that  requires  immediate 
notification  of  the  National 
Transportation  Safety  Board  under  49 
CFR  830  of  its  regulations  and  that 
results  in  termination  of  the  flight,  the 
certificate  holder  shall  remove  the 
recorder  from  the  airplane  and  keep  the 
recorder  data  prescribed  by  this  section, 
as  appropriate,  for  at  least  60  days  or  for 
a  longer  period  upon  the  request  of  the 
Board  or  the  Administrator. 

(j)  Each  flight  data  recorder  system 
required  by  this  section  must  be 
installed  in  accordance  with  the 
requirements  of  §  25.1459  (a),  (b),  (d), 
and  (e)  of  this  chapter.  A  correlation 
must  be  established  between  the  values 
recorded  by  the  flight  data  recorder  and 
the  corresponding  values  being 
measured.  The  correlation  must  contain 
a  sufficient  number  of  correlation  points 
to  accurately  establish  the  conversion 
from  the  recorded  values  to  engineering 
units  or  discrete  state  over  the  full 
operating  range  of  the  parameter.  Except 
for  airplanes  having  separate  altitude 
and  airspeed  sensors  that  are  an  integral 
part  of  the  flight  data  recorder  system, 
a  single  correlation  may  be  established 
for  any  group  of  airplanes — 

(1)  That  are  of  the  same  type; 

(2)  On  which  the  flight  recorder 
system  and  its  installation  are  the  same; 
and 

(3)  On  which  there  is  no  difference  in 
the  type  design  with  respect  to  the 
installation  of  those  sensors  associated 
with  the  flight  data  recorder  system. 
Documentation  sufficient  to  convert 
recorded  data  into  the  engineering  units 
and  discrete  values  specified  in  the 
applicable  appendix  must  be 
maintained  by  the  certificate  holder. 

(k)  Each  flight  data  recorder  required 
by  this  section  must  have  an  approved 
device  to  assist  in  locating  that  recorder 
under  water. 

(1)  The  following  airplanes  that  were 
manufactured  before  August  18,  1997 
need  not  comply  with  this  section,  but 
must  continue  to  comply  with 
applicable  paragraphs  of  §  125.225  of 
this  chapter,  as  appropriate: 

(1)  Airplanes  that  meet  the  Stage  2 
noi.se  levels  of  part  36  of  this  chapter 
and  are  subject  to  §  91.801(c)  of  this 
chapter,  until  January  1,  2000.  On  and 
after  January  1,  2000,  any  Stage  2 
airplane  otherwise  allowed  to  be 
operated  under  Part  91  of  this  chapter 
must  comply  with  the  applicable  flight 
data  recorder  requirements  of  this 
section  for  that  airplane. 

(2)  General  Dynamics  Convair  580, 
General  Dynamics  Convair  600,  General 
Dynamics  Convair  640,  deHavilland 
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Aircraft  Company  Ltd.  DHC-7,  Fairchild 
Industries  FH  227,  Fokker  F-27  (except 
Mark  50),  F-28  Mark  1000  and  Mark 
4000,  Gulfstream  Aerospace  G-159, 
Lockheed  Aircraft  Corporation  Electra 
10-A,  Lockheed  Aircraft  Corporation 
Electra  10-B,  Lockheed  Aircraft 
Corporation  Electra  10-E.  Lockheed 
Aircraft  Corporation  L-188,  Maryland 
Air  Industries,  Inc.  F27,  Mitsubishi 
Heavy  Industries,  Ltd.  YS-11,  Short 
Bros.  Limited  SD3-30.  Short  Bros, 
Limited  SD3-60. 

7.  Appendix  E  to  part  125  is  added  to 
read  as  follows: 
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PART  129— OPERATIONS.  FOREIGN 
AIR  CARRIERS  AND  FOREIGN 
OPERATORS  OF  U.S.-REGISTERED 
AIRCRAFT  ENGAGED  IN  COMMON 
CARRIAGE 

8.  The  authority  citation  for  part  129 
continues  to  read  as  follows: 

Authority:  49  USC  106(G),  40104-40105. 
40113,  40119,  44701-44702,  44712,44716- 
44717.  44722.  44901-44904.  44906. 

9.  The  first  sentence  of  paragraph  (b) 
is  revised  to  add  reference  to  new 

§  129.20,  to  read  as  follows: 

§129.1    Applicabtlity. 

It  *  *  «  * 

(b)  Sections  129.14  and  129.20  also 
apply  to  U.S. -registered  aircraft  operated 
in  common  carriage  by  a  foreign  person 
or  foreign  air  carrier  solely  outside  the 
United  States.  *   *   * 

10.  Section  129.20  is  added  to  read  as 
follows: 

§  1 29.20    Digital  flight  data  recorders. 

No  person  may  operate  an  aircraft 
under  this  part  that  is  registered  in  the 
United  States  unless  it  is  equipped  with 
one  or  more  approved  flight  recorders 
that  use  a  digital  method  of  recording 
and  storing  data  and  a  method  of  readily 
retrieving  that  data  from  the  storage 
medium.  The  flight  data  recorder  must 
record  the  parameters  that  would  be 
required  to  be  recorded  if  the  aircraft 
were  operated  under  part  121,  125,  or 
135  of  this  chapter,  and  must  be 
installed  by  the  compliance  times 
required  by  those  parts,  as  applicable  to 
the  aircraft. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

11.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  USC  106(g).  40113,  44701- 
44702,  44705,  44709,  44711-44713,  44715- 
44717,  44722. 

12.  Section  135.152(a)  is  revised  to 
read  as  follows: 

§  135.152    Flight  recorders. 

(a)  Except  as  provided  in  paragraph 
(k)  of  this  section,  no  person  may 
operate  under  this  part  a  multi-engine, 
turbine-engine  powered  airplane  or 
rotorcraft  having  a  passenger  seating 
configuration,  excluding  any  required 
crewmembers  seat,  of  10  to  19  seats,  that 
was  either  brought  onto  the  U.S.  register 
after,  or  was  registered  outside  the 
United  States  and  added  to  the 
operator's  U.S.  operations  specifications 
after,  October  11,  1991,  unless  it  is 
equipped  with  one  or  more  approved 
flight  recorders  that  use  a  digital  method 


of  recording  and  storing  data  and  a 
method  of  readily  retrieving  that  data 
from  the  storage  medium.  The 
parameters  specified  in  either  Appendix 
B  or  C  of  this  part,  as  applicable  must 
be  recorded  within  the  range,  accuracy, 
resolution,  and  recording  intervals  as 
specified.  The  recorder  shall  retain  no 
less  than  25  hours  of  aircraft  operation. 


§135.152    [AmendecQ 

13.  In  §  135.152(d),  the  first  sentence 
is  amended  by  removing  the  phrase  "8 
hours"  and  adding  the  phrase  "25 
hours"  in  its  place. 

14.  Section  135.152(f)  is  revised  to 
read  as  follows: 

§135.152    Flight  recorders. 

***** 

(f)(1)  For  airplanes  manufactured  on 
or  before  August  18,  2000.  and  all  other 
aircraft,  each  flight  recorder  required  by 
this  section  must  be  installed  in 
accordance  with  the  requirements  of 
§23.1459.  25.1459,  27.1459,  or  29.1459, 
as  appropriate,  of  this  chapter.  The 
correlation  required  by  paragraph  (c)  of 
§23.1459,  25.1459,  27.1459,  or  29.1459, 
as  appropriate,  of  this  chapter  need  be 
established  only  on  one  aircraft  of  a 
group  of  aircraft: 

(i)  That  are  of  the  same  type; 

(ii)  On  which  the  flight  recorder 
models  and  their  installations  are  the 
same;  and 

(iii)  On  which  there  are  no  differences 
in  the  type  designs  with  respect  to  the 
installation  of  the  first  pilot's 
instruments  associated  with  the  flight 
recorder.  The  most  recent  instrument 
calibration,  including  the  recording 
medium  from  which  this  calibration  is 
derived,  and  the  recorder  correlation 
must  be  retained  by  the  certificate 
holder. 

(f)(2)  For  airplanes  manufactured  after 
August  18,  2000.  each  flight  data 
recorder  system  required  by  this  section 
must  be  installed  in  accordance  with  the 
requirements  of  §  23.1459  (a),  (b).  (d) 
and  (e)  of  this  chapter,  or  §  25.1459  (a), 
(b),  (d),  and  (e)  of  this  chapter.  A 
correlation  must  be  established  between 
the  values  recorded  by  the  flight  data 
recorder  and  the  corresponding  values 
being  measured.  The  correlation  must 
contain  a  sufficient  number  of 
correlation  points  to  accurately  establish 
the  conversion  from  the  recorded  values 
to  engineering  units  or  discrete  state 
over  the  full  operating  range  of  the 
parameter.  Except  for  airplanes  having 
separate  aldtude  and  airspeed  sensors 
that  are  an  integral  part  of  the  flight  data 
recorder  system,  a  single  correlation 
may  be  established  for  any  group  of 
airplanes — 


(i)  That  are  of  the  same  type; 

(ii)  On  which  the  flight  recorder 
system  and  its  installation  are  the  same; 
and 

(iii)  On  which  there  is  no  difference 
in  the  type  design  with  respect  to  the 
installation  of  those  sensors  associated 
with  the  flight  data  recorder  system. 
Documentation  sufficient  to  convert 
recorded  data  into  the  engineering  units 
and  discrete  values  specified  in  the 
applicable  appendix  must  be 
maintained  by  the  certificate  holder. 
***** 

15.  In  §  135.152,  new  paragraphs  (h), 
(i).  and  (j)  and  (k)  are  added  to  read  as 
follows: 

***** 

(h)  The  operational  parameters 
required  to  be  recorded  by  digital  flight 
data  recorders  required  by  paragraphs  (i) 
and  (j)  of  this  section  are  as  follows,  the 
phrase  "when  an  information  source  is 
installed"  following  a  parameter 
indicated  that  recording  of  that 
parameter  is  not  intended  to  require  a 
change  in  installed  equipment. 

{l)Time; 

(2)  Pressure  altitude; 

(3)  Indicated  airspeed; 

(4)  Heading — primary  flight  crew 
reference  (if  selectable,  record  discrete, 
true  or  magnetic); 

(5)  Normal  acceleration  (Vertical); 

(6)  Pitch  attitude; 

(7)  Roll  attitude; 

(8)  Manual  radio  transmitter  keying, 
or  CVR/DFDR  synchronization 
reference; 

(9)  Thrust/power  of  each  engine — 
primary  flight  crew  reference; 

(10)  Autopilot  engagement  status; 

(11)  Longitudinal  acceleration; 

(12)  Pitch  control  input; 

(13)  Lateral  control  input; 

(14)  Rudder  pedal  input; 

(15)  Primary  pitch  control  surface 
position; 

(16)  Primary  lateral  control  surface 
position; 

(17)  Primary  yaw  control  surface 
position; 

(18)  Lateral  acceleration; 

(19)  Pitch  trim  surface  position  or 
parameters  of  paragraph  (h)(82)  of  this 
section  if  currentiy  recorded; 

(20)  Trailing  edge  flap  or  cockpit  flap 
control  selection  (except  when 
parameters  of  paragraph  (h)(85)  of  this 
section  apply): 

(21)  Leading  edge  flap  or  cockpit  flap 
control  selection  (except  when 
parameters  of  paragraph  (h)(86)  of  this 
section  apply); 

(22)  Each  Thrust  reverser  position  (or 
equivalent  for  propeller  airplane); 

(23)  Ground  spoiler  position  or  speed 
brake  selection '(except  when  parameters 


Federal  Register  /  Vol.  62,  No.  137  /  Thursday,  July  17,  1997  /  Rules  and  Regulations        38397 


of  paragraph  (h)(87)  of  this  section 
apply); 

(24)  Outside  or  total  air  temperature; 

(25)  Automatic  Flight  Control  System 
(AFCS)  modes  and  engagement  status, 
including  autothrotUe; 

(26)  Radio  altitude  (when  an 
information  source  is  installed); 

(27)  Localizer  deviation,  MLS 
Azimuth; 

(28)  Glideslope  deviation,  MLS 
Elevation; 

(29)  Marker  beacon  passage; 

(30)  Master  warning; 

(31)  Air/ground  sensor  (primary 
airplane  system  reference  nose  or  main 
gear); 

(32)  Angle  of  attack  (when 
information  source  is  installed); 

(33)  Hydraulic  pressure  low  (each 
system); 

(34)  Groimd  speed  (when  an 
information  source  is  installed); 

(35)  Ground  proximity  warning 
system; 

(36)  Landing  gear  position  or  landing 
gear  cockpit  control  selection; 

(37)  Drift  angle  (when  an  information 
source  is  installed); 

(38)  Wind  speed  and  direction  (when 
an  information  source  is  installed); 

(39)  Latitude  and  longitude  (when  an 
information  source  is  installed); 

(40)  Stick  shaker/pusher  (when  an 
information  source  is  installed); 

(41)  Windshear  (when  an  information 
source  is  installed); 

(42)  Throttie/power  lever  position; 

(43)  Additional  engine  parameters  (as 
designated  in  appendix  F  of  this  part); 

(44)  Traffic  alert  and  collision 
avoidance  system; 

(45)  DME  1  and  2  distances; 

(46)  Nav  1  and  2  selected  frequency; 

(47)  Selected  barometric  setting  (when 
an  information  source  is  installed); 

(48)  Selected  altitude  (when  an 
information  source  is  installed); 

(49)  Selected  speed  (when  an 
information  source  is  installed); 

(50)  Selected  mach  (when  an 
information  source  is  installed); 

(51)  Selected  vertical  speed  (when  an 
information  source  is  installed); 

(52)  Selected  heading  (when  an 
information  source  is  installed); 

(53)  Selected  flight  path  (when  an 
information  soiuce  is  installed); 

(54)  Selected  decision  height  (when 
an  information  source  is  installed); 

(55)  EFIS  display  format; 


(56)  Multi-function/engine/alerts 
display  format; 

(57)  Thrust  command  (when  an 
information  source  is  installed); 

(58)  Thrust  target  (when  an 
information  source  is  installed); 

(59)  Fuel  quantity  in  CG  trim  tank 
(when  as  information  source  is 
installed); 

(60)  Primary  Navigation  System 
Reference; 

(61)  Icing  (when  an  information 
source  is  installed); 

(62)  Engine  warning  each  engine 
vibration  (when  an  information  source 
is  installed); 

(63)  Engine  warning  each  engine  over 
temp,  (when  an  information  source  is 
installed); 

(64)  Engine  warning  each  engine  oil 
pressure  low  (when  an  information 
source  is  installed); 

(65)  Engine  warning  each  engine  over 
speed  (when  an  information  source  is 
installed; 

(66)  Yaw  trim  surface  position; 

(67)  Roll  trim  surface  position; 

(68)  Brake  pressure  (selected  system); 

(69)  Brake  pedal  application  (left  and 
right); 

(70)  Yaw  or  sideslip  angle  (when  an 
information  source  is  installed); 

(71)  Engine  bleed  valve  position 
(when  an  information  source  is 
installed); 

(72)  De-icing  or  anti-icing  system 
selection  (when  an  information  source 
is  installed); 

(73)  Computed  center  of  gravity 
(when  an  information  source  is 
installed); 

(74)  AC  electrical  bus  status; 

(75)  DC  electrical  bus  status; 

(76)  APU  bleed  valve  position  (when 
an  information  source  is  installed); 

[77]  Hydraulic  pressure  (each  system); 

(78)  Loss  of  cabin  pressure; 

(79)  Computer  failure; 

(80)  Heaos-up  display  (when  an 
information  source  is  installed); 

(81)  Para-visual  display  (when  an 
information  source  is  installed); 

(82)  Cockpit  trim  control  input 
position — pitch; 

(83)  Cockpit  trim  control  input 
position — roll; 

(84)  Cockpit  trim  control  input 
position — yaw; 

(85)  Trailing  edge  flap  and  cockpit 
flap  control  position; 

(86)  Leading  edge  flap  and  cockpit 
flap  control  position; 


(87)  Ground  spoiler  position  and 
speed  brake  selection:  and 

(88)  All  cockpit  flight  control  input 
forces  (control  wheel,  control  column, 
rudder  pedal). 

(i)  For  all  turbine-engine  powered 
airplanes  with  a  seating  configuration, 
excluding  any  required  crewonember 
seat,  of  10  to  30  passenger  seats, 
manufactxired  after  August  18,  2000 — 

(1)  The  parameters  listed  in 
paragraphs  (h)(1)  through  (h)(57)  of  this 
section  must  be  recorded  within  the 
ranges,  accuracies,  resolutions,  and 
recording  intervals  specified  in 
Appendix  F  of  this  part. 

(2)  Commensurate  with  the  capacity 
of  the  recording  system,  all  additional 
parameters  for  which  information 
sources  are  installed  and  which  are 
connected  to  the  recording  system  must 
be  recorded  within  the  ranges, 
accuracies,  resolutions,  and  sampling 
intervals  specified  in  Appendix  F  of  this 
part. 

(j)  For  all  turbine-engine-powered 
airplanes  with  a  seating  configuration, 
excluding  any  required  crewmember 
seat,  of  10  to  30  passenger  seats,  that  are 
manufactured  after  August  19,  2002  the 
parameters  listed  in  paragraph  (a)(1) 
through  (a)(88)  of  this  section  must  be 
recorded  within  the  ranges,  accuracies, 
resolutions,  and  recording  intervals 
specified  in  Appendix  F  of  this  part. 

(k)  For  airplanes  manufactured  before 
August  18,  1997  the  following  airplane 
type  need  not  comply  with  this  section: 
deHavilland  DHC-6. 

Apendix  B  to  Part  135 — [Amended] 

16.  In  Appendix  B  to  part  135, 
Airplane  Flight  Recorder  Specifications, 
in  the  "Range"  colunm,  the  first  entry 

is  amended  by  removing  the  phrase  "8 
hr  minimum"  and  adding  the  phrase 
"25  hr  minimum"  in  its  place. 

Appendix  C  to  Part  135 — (Amended) 

17.  In  Appendix  C  to  part  135, 
Helicopter  Flight  Recorder 
Specifications,  in  the  "Range"  colunm, 
the  first  entry  is  amended  by  removing 
the  phrase  "8  hr  minimum"  and  adding 
the  phrase  "25  hr  minimum"  in  its 
place. 

18.  Appendix  F  to  part  135  is  added 
to  read  as  follows: 
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(Revisions  to  Digital  Flight  Data  Recorders; 
Final  Rule;  Docket  No.  28109) 

Issued  in  Washington,  DC,  on  July  9.  1997 

Barry  J.  Valentine, 

Acting  Administrator. 

[FR  Doc.  97-18514  Filed  7-10-97;  3:03  pm] 

BtUJNG  CODE  4910-1 3-M 


Thursday 
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Part  III 
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Protection  Agency 

40  CFR  Part  403 

Streamlined  Procedures  tor  Modifying 
Approved  Publicly  Owned  Treatment 
Works  Pretreatment  Programs;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  403 

[FRL-6859-8] 

RIN  204O-AC57 

Streamlined  Procedures  for  Modifying 
Approved  Publicly  Owned  Treatment 
Works  Pretreatment  Programs 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

summary:  Today,  EPA  is  revising  the 
procedures  for  modifying  the 
requirements  of  approved  Publicly 
Owned  Treatment  Works  (POTW) 
Pretreatment  Programs  incorporated 
into  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permits 
issued  to  POTWs.  The  new  regulations 
will  reduce  the  administrative  burden 
and  cost  associated  with  maintaining 
approved  pretreatment  programs 
without  affecting  environmental 
protection. 

DATES:  This  rule  is  effective  on  August 
18,  1997.  In  accordance  with  40  CFR 
23.2,  this  rule  shall  be  considered  final 
for  the  purposes  of  judicial  review  at 
1:00  P.M.  EDT  on  July  31,  1997. 

ADDRESSES:  Copies  of  comments 
submitted  and  the  docket  for  this 
rulemaking  are  available  for  public 
inspection  at  EPA's  Water  Docket.  Room 
L-102,  401  M  Street.  S.W.  (MC-4101), 
Washington,  DC.  20460.  The  pubUc 
may  inspect  the  administrative  record 
for  this  rulemaking  between  the  hours  of 
9  a.m.  and  3:30  p.m.  on  business  days. 
For  access  to  docket  materials,  please 
call  (202)  260-3027  for  an  appointment 
during  those  hours.  As  provided  in  40 
CFR  part  2,  a  reasonable  fee  may  be 
charged  for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Smith,  EPA,  Office  of  Wastewater 
Management  (OWM),  Permits  Division 
(4203),  401  M  Street,  S.W.,  Washington. 
DC.  20460,  (202)  260-5586. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  regulated  by  this  action  are 
governmental  entities  responsible  for 
implementation  of  the  National 
Pretreatment  Program.  Regulated 
entities  include: 


Category 


State  govern- 
ment. 


Categofy 


Examples  of  regulated 
entities 


States  ttiat  act  as 
Pretreatment  Program  Ap- 
proval Auttiorittes. 


Examples  of  regulated 

entities 


Local  goverrv 
ment. 


Publicly  Owned  Treatment 
Works  wrth  Approved 
Pretreatment  programs. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
organization  is  regulated  by  this  action, 
you  should  carefully  examine  the 
applicability  criteria  in  40  CFR  403.18 
and  other  applicable  criteria  in  Part  403 
of  title  40  of  the  Code  of  Federal 
Regulations.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  in  the  preceding  "FOR  FURTHER 
INFORMATION  CONTACT"  section. 

Information  in  this  preamble  is 
organized  as  follows: 
I.  Background 

A.  Prior  Program  Approval  Process 

B.  Summary  of  Today's  Rule 

C.  Summary  of  Public  Comments 

1.  General 

2.  Comments  on  Further  Streamlining 
n.  Section  by  Section  Analysis 

A.  Characterization  of  Modifications 

1.  General 

2.  Changes  That  Relax  Legal  Authority 

3.  Changes  That  Mirror  Federal  Regulations 

4.  Changes  to  pH  Limits 

5.  Reallocation  ofMAIL 

6.  Enforcement  Response  Plans 

B.  Public  Notice  Procedures  for  Substantial 
ModificaUons 

1.  Single  Public  Notice 

2.  Adequency  of  Local  Notice 

3.  Other  Changes  to  Notice  Requirements 

C.  Procedures  for  Non-substantial 
Modifications 

D.  Changes  Reported  in  Annual  Reports 
m.  Regulatory  Requirements 

A.  Execute  Order  12866 

B.  Executive  Order  12875 

C.  Regulatory  Flexibility  Act 

D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates  Reform  Act 

F.  Submission  to  Congress  and  the  General 
Accounting  Office 

I.  Background 

Today,  EPA  is  revising  the  procedures 
for  modifying  the  requirements  of 
approved  Publicly  Owned  Treatment 
Works  (POTW)  Pretreatment  Programs 
incorporated  into  National  Pollutant 
Discharge  Elimination  System  (NPDES) 
permits  issued  to  POTWs  under  the 
Clean  Water  Act  (CWA). 

A.  Prior  Pmgram  Approval  Process 

EPA  provided  an  extensive^iscussion 
of  the  background  for  today's  rule  in  the 


proposed  rule  published  in  the  July  30, 
1996,  Federal  Register  document  (61  FR 
39804).  For  the  sake  of  brevity,  EPA 
refers  the  reader  to  that  notice  and  only 
repeats  the  background  necessary  to 
explain  the  need  for  today's  final  rule. 

POTWs  that  meet  certain 
requirements  must  develop 
pretreatment  programs  to  control 
industrial  discharges  into  their  sewage 
systems.  CWA  section  402(b)(8);  40  CFR 
403.8(a).  EPA  or  the  State  (in  States 
approved  by  EPA  to  act  as  the 
pretreatment  program  "Approval 
Authority")  must  approve  the  POTW's 
pretreatment  program  request  according 
to  the  procediKes  in  40  CFR  403.11 

Regulations  at  40  CFR  403.8  and  403.9 
describe  the  substantive  content  of  and 
documentation  required  for  a  POTW 
pretreatment  program.  Under  40  CFR 
403.8(f).  the  POTW  pretreatment 
program  submission  must  reflect 
specified  legal  authorities,  compliance 
assurance  procedures,  adequate 
funding,  a  local  limit  development 
demonstration,  an  enforcement  response 
plan  (ERP),  and  a  list  of  significant 
industrial  users.  After  approval  by  the 
Approval  Authority,  the  entire  approved 
pretreatment  program  is  then 
incorporated  as  an  enforceable 
condition  of  the  POTW's  NPDES  permit. 
40  CFR  122.44(j)(2)  and  403.8(c). 

Regulations  at  40  CFR  403.18  specify 
the  procedvues  used  to  modify  approved 
POTW  programs.  EPA  originally 
promulgated  those  procedures  on 
October  17. 1988.  53  FR  40562,  40615. 
Section  403.18(a)  requires  the  POTW  to 
follow  program  modification  procedures 
whenever  there  is  a  "significant  change" 
in  the  approved  POTW  pretreatment 
program.  Section  403.18(c)  and  (d) 
outlines  specific  procedures  for 
Approval  Authority  review  and 
approval  of  "substantial  program 
modifications"  and  other  non- 
substantial  program  modifications. 
Section  403.18Cb)  contains  a  list  of 
changes  which  are  "substantial  program 
modifications"  and  gives  the  Approval 
Authority  power  to  designate  other 
modifications  as  substantial 
modifications. 

Section  403.18(c)  describes  the 
procedure  for  Approval  Authority 
action  on  "substantial  program 
modifications."  Under  this  section,  the 
POTW  submits  specified  documents; 
the  Approval  Authority  uses  the 
procedures  in  40  CFR  403.11  (b)-(f)  to 
act  on  the  proposed  modification;  and 
the  approved  modification  is 
incorporated  into  the  POTW's  NPDES 
permit  as  a  minor  permit  modification 
under  40  CFR  122.63(g).  Under  these 
procedures,  the  Approval  Authority 
determines  whether  the  submission  is 
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complete,  issues  public  notice  of  the 
complete  request  for  substantial 
program  modification,  acts  on  the 
submission  within  90  days,  and 
publishes  notice  of  approval  or 
disapproval. 

To  provide  notice  of  the  request  for 
approval,  the  Approval  Authority  mails 
notices  to  specified  individuals, 
publishes  notice  of  the  request  in  the 
largest  daily  newspaper  within  the 
jurisdiction  served  by  the  POTW, 
provides  a  30-day  public  comment 
period,  provides  an  opportimity  to 
request  a  public  hearing,  and  holds  a 
public  hearing  at  the  POTW's  request  or 
if  there  is  significant  public  interest  in 
doing  so.  40  CFR  403.11(b)(1).  To 
provide  notice  of  the  approval  or 
disapproval  decision,  the  Approval 
Authority  provides  written  notice  to  all 
persons  who  submitted  comments  or 
participated  in  the  public  hearing  if 
held,  and  publishes  notice  in  the  same 
newspaper  as  the  original  notice  of 
request  for  approval  was  published.  40 
CFR  403.11(e). 

Under  the  existing  §  403.18(b)(2) 
procedures  for  approval  of  non- 
substantial  program  modifications,  the 
POTW  must  notify  the  Approval 
Authority  at  least  30  days  prior  to 
implementation  of  a  non-substantial 
modification.  The  modification  is 
considered  approved  unless  the 
Approval  Authority  decides  within  90 
days  that  the  change  is  substantial  and 
initiates  the  procedures  for  approval  of 
substantial  program  modifications.  Once 
again,  the  approved  non-substantial 
change  is  incorporated  into  the  NPDES 
permit  as  a  minor  permit  modification 
under  40  CFR  122.63(g). 

B.  Summary  of  Today's  Rule 

Today's  rule  streamlines  the 
procedures  for  modifying  approved 
POTW  Pretreatment  Programs  in  several 
ways.  First,  fewer  categories  of 
modifications  are  considered 
"substantial"  and.  therefore, 
automatically  subject  to  the  detailed 
public  notice  procedures.  Modifications 
that  will  no  longer  automatically  be 
considered  "substantial"  include: 
changes  that  result  in  more  prescriptive 
POTW  legal  authority;  changes  to  legal 
authority  that  reflect  changes  to  the 
Federal  regulations;  changes  to  local 
limits  for  pH;  reallocations  of  local 
limits  that  do  not  increase  the 
authorized  discharge  of  the  pollutant 
from  the  POTW;  and  other  changes 
discussed  below.  40  CFR  403.18(b). 
Second,  the  rule  no  longer  requires  the 
Approval  Authority  to  issue  a  public 
notice  of  its  final  approval  of  a 
modification  if  It  received  no  comments 
on  its  proposed  approval  of  the 


modification  and  the  modification  is 
approved  as  proposed.  403.18(c)(3). 
Third,  public  notice  provided  by  a 
POTW  will  satisfy  the  Approval 
Authority's  obligation  to  provide  notice 
in  certain  circumstances.  40  CFR 
403.18(c)(4).  Fourth,  the  rule  allows  a 
POTW  to  report  changes  to  its  list  of 
industrial  users  in  the  POTW's  annual 
reports,  rather  than  being  required  to 
obtain  advance  approval.  40  CFR 
403.8(f)(6)  and  403.12(i)(l).  Fifth,  the 
period  of  notice  that  POTWs  must 
provide  for  non-substantial 
modifications  and  the  time  for  review 
by  Approval  Authorities  will  both  be  45 
days;  POTWs  may  implement  a  non- 
substantial  modification  if  the  Approval 
Authority  does  not  disapprove  it  within 
that  time.  40  CFR  403.18(d).  Sixth,  the 
rule  grants  additional  flexibility 
regarding  the  type  of  newspaper  that 
may  publish  the  notices  and  the 
government  agencies  that  receive 
individual  notice  of  all  modifications. 
40  CFR  403.11(b)(l)(l)  (A)  and  (B). 

C.  Summary  of  Public  Comments 

1.  General 

EPA  proposed  regulations  on  July  30, 
1996,  responding  to  problems 
experienced  in  administering  the 
existing  rule  (61  FR  39804).  The 
preamble  to  the  proposed  rule  explains 
the  proposed  changes  in  the  regulation. 
The  public  comment  period  was  open 
for  a  period  of  60  days  and  closed  on 
September  30,  1996.  Although  one 
comment  was  not  received  imtil  October 

2,  EPA  has  responded  to  all  comments 
received. 

EPA  received  25  comments,  including 
those  from  five  States.  10 
municipalities,  one  attorney  and  one 
trade  group  that  represent 
municipalities,  one  contract  operator, 
one  industrial  facility,  five  trade  groups 
that  represent  industry,  and  one 
environmental  public  interest  group.  A 
brief  summary  of  the  comments  is  set 
out  below.  A  more  detailed  discussion 
of  the  comments  received  is  set  out  later 
in  this  preamble  in  the  section-by- 
section  analysis. 

Virtually  all  of  the  commenters 
recognized  the  need  to  streamline  the 
current  procedures  for  modifying  POTW 
pretreatment  programs.  One  commenter 
stated  that  it  supported  efforts  to  reduce 
the  number  of  modifications  that  go 
through  the  "grueling  approval  process" 
and  noted  that  its  last  major 
modification  took  6  years  to  complete. 
A  few  Approval  Authorities  commented 
that  they  rarely  receive  public 
comments.  One  State  commented  that 
cities  are  required  by  State  law  to  issue 


public  notice  and  that  no  one  had  ever 
commented  on  the  State's  notices. 

Commenters  also  generally  supported 
the  details  of  the  proposal.  No 
commenter  opposed  the  proposal  to 
allow  modifications  to  be  approved 
following  a  single  public  notice  when 
there  is  no  comment  on  the 
modification.  No  commenter  strongly 
opposed  the  proposal  to  allow  changes 
to  legal  authority  that  reflect  changes  to 
the  Federal  regulations,  redistribution  of 
the  Maximum  Available  Industrial  Load 
and  changes  to  pH  limits  to  be 
processed  as  "non-substantial" 
modifications.  Although  most 
commenters  supported  the  other 
deletions  from  the  definition  of 
"substantial"  modifications,  a  few 
commenters  strongly  opposed  them. 
Only  one  commenter  opposed  allowing 
changes  to  Industrial  User  inventories  to 
be  reported  in  annual  reports.  Most 
commenters  supported  reducing  to  45 
days  the  time  for  review  of  non- 
substantial  modifications. 

One  commenter  recommended 
restricting  the  time  for  review  of 
substantial  modifications  to  60  days. 
The  commenter  noted  that  the  preamble 
to  the  October  18,  1988,  revisions  to  the 
pretreatment  regulations  indicates  that 
EPA  would  adopt  a  60  day  limit,  but  the 
regulatory  language  included  the  90  day 
limit.  (53  FR  40562,  40581).  Given  that 
some  Approval  Authorities  are  having 
difficulty  performing  reviews  within  the 
ciurent  90  day  time  frame,  EPA  has 
decided  not  to  revise  this  provision. 

2.  Comments  on  Further  Streamlining 

Several  commenters,  including  a  trade 
association  for  POTWs,  recommended 
that  streamlining  would  be  best 
accomplished  by  removing  the 
Approved  Pretreatment  Program  from 
the  POTW's  NPDES  permit,  thereby 
eliminating  the  need  for  permit 
modifications. 

They  recommended  that  the 
Pretreatment  program  could  be 
implemented  by  direct  reference  to  the 
regulatory  requirements  or  by  placing 
performance  measures  into  the  POTW's 
permit.  Some  commenters  suggested 
that  whether  a  modification  is 
"substantial"  should  be  tied  to  specific 
measures  such  as  whether  the 
modification  increases  the  total  load  or 
has  a  direct  effect  on  the  enviroiunent. 

One  commenter  argued  that  it  should 
not  be  necessary  to  get  a  permit 
modification  for  a  "non-substantial" 
modification.  The  commenters  State 
charges  thousands  of  dollars  for  a 
permit  modification,  including  one  to 
incorporate  non-substantial 
modifications.  While  expressing  no 
opinion  on  the  reasonableness  of  such 
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fees  for  a  minor  permit  modification, 
EPA  notes  that  a  program  modification 
requires  a  permit  modification  if  the 
modification  relates  to  an  enforceable 
element  of  the  POTW's  NPDES  permit. 
40  CFR  403.8(c). 

EPA  acknowledges  that  removing  the 
PreU^atment  Program  from  the  NPDES 
permit  would  increase  POTW  flexibility 
and  eliminate  any  issues  regarding  the 
need  to  provide  public  notice  of 
modifications  to  the  POTW's  program. 
On  the  other  hand,  incorporation  of  the 
program  into  the  permit  provides  all 
concerned  with  the  greatest  certainty  as 
to  the  program's  scope  and  content.  As 
mentioned  in  the  preamble  to  the 
proposal,  some  stakeholders  were 
concerned  that  Part  403  standing  alone 
may  not  be  sufficiently  specific  to  create 
objective,  enforceable  requirements  that 
could  be  directly  implemented. 
Although  one  commenter  responded  to 
EPA's  request  for  more  specific 
regulatory  language  with  the 
recommendation  that  streamlining 
could  be  accomplished  with  language 
similar  to  NPDES  boilerplate,  no 
commenter  provided  specific  lemguage. 

Today's  rule  does  not  remove  the 
Pretreatment  Program  from  the  POTW's 
NPDES  permit.  EPA  will  continue  its 
ongoing  efforts  to  identify  ways  to  orient 
the  Pretreatment  Program  towards  the 
accomplishment  of  performance 
measures.  Implementation  of  that 
approach  might  involve  NPDES  permits 
that  incorporate  by  reference  boilerplate 
regulatory  language  rather  than  detailed 
Approved  Programs. 

n.  Section  by  Section  Analysis 

A.  Characterization  of  Modifications 
1.  General 

Today's  rule  reduces  the  number  of 
categories  of  Pretreatment  Program 
modifications  that  are  automatically 
deemed  "substantial".  40  CFR 
403.18(b).  The  number  of  categories  that 
would  no  longer  be  deemed  substantial 
is  not,  however,  as  large  as  EPA 
proposed.  Under  the  July  30  proposal, 
only  modifications  to  the  POTW's 
Approved  Pretreatment  Program  legal 
authority  and  local  limits  that  relax  the 
requirements  applicable  to  industrial 
users  would  have  continued  to  be 
processed  as  "substantial" 
modifications.  Only  for  these 
modifications  would  Approval 
Authorities  be  required  to  follow  the 
detailed  public  notice  procedures  of  40 
CFR  403.11.  The  proposal  would  have 
defined  all  other  modifications  as  non- 
substantial  modifications. 

While  the  majority  of  commenters 
supported  this  approach,  a  few 
commenters  were  very  forceful  in  their 


opposition  to  it.  One  environmental 
public  interest  group  objected  to  the 
reduction  in  public  notice.  One  POTW 
argued  that  the  problems  with  the 
proposal  were  due  to  recategorizing 
certain  significant  modifications  as 
"non-substantial"  and  that  streamlining 
could  be  accomplished  without  creating 
these  problems.  One  industrial  trade 
association  asserted  that  allowing 
NPDES  permit  requirements  to  be 
amended  without  public  notice  violated 
various  regulations,  statutory 
requirements  and  the  U.S.  Constitution. 
These  commenters  argued  that  at  a 
minimum,  more  categories  of 
modifications  should  be  considered 
"substantial",  although  they  disagreed 
on  which  categories. 

Today's  rule  addresses  the  concerns 
of  these  latter  commenters  by  retaining 
as  substantial  modifications  some  of  the 
categories  that  were  proposed  to  be 
considered  "non-substantial".  40  CFR 
403.18(b).  Under  today's  rule,  three  new 
categories  of  program  modifications  are 
now  considered  "non-substantial", 
speififically:  Changes  to  the  POTW's 
method  of  incorporating  categorical 
pretreatment  standards;  certain 
reductions  in  POTW  resources;  and 
changes  to  sewage  sludge  management 
and  disposal  practices.  In  addition,  as  is 
discussed  below,  today's  rule  also 
increases  the  number  of  non-substantial 
modifications  by  creating  exceptions  to 
two  categories  of  substantial 
modifications,  namely,  changes  to  legal 
authorities  and  changes  that  result  in 
less  stringent  local  limits. 

Four  of  the  seven  categories  that  EPA 
proposed  to  delete  from  the  definition  of 
"substantial"  modifications  will  be 
retained  as  substantial  modifications.  40 
CFR  403.18(b).  The  following  changes 
will  continue  to  constitute  "substandal" 
modifications:  changes  to  the  POTW's 
control  mechanism  as  described  in 
§403.8(f)(l)(iii);  decreases  in  the 
frequency  of  self-monitoring  and 
reporting  required  of  industrial  users; 
changes  in  the  POTW's  confidentiality 
procedures;  and  decreases  in 
inspections  or  sampling  by  the  POTW. 

It  is  important  to  remember  that 
"decrease  in  the  frequency  of  self- 
monitoring"  and  "decrease  in  the 
frequency  of  industrial  user 
inspections"  refer  to  changes  in  the 
POTW's  general  policy  and  not  to 
decisions  affecting  individual  industrial 
users.  Similarly,  "changes  to  the  POTWs 
control  mechanism"  refers  to  a  change 
in  the  type  of  mechanism  used  (e.g., 
permit  versus  orders)  and  not  to  change 
in  one  facility's  permit  or  to  changes  in 
the  boilerplate  or  other  details  of  the 
permit.  Changes  affecting  individual 


industrial  users  are  not  substantial 
modifications. 

EPA  believes  that  the  remaining  three 
categories  may  be  deleted  from  the 
definition  of  substantial  modifications. 
Changes  to  the  POTW's  method  of 
incorporation  of  categorical 
Pretreatment  Standards  are  not 
considered  substantial  unless  the 
change  results  in  relaxed  legal  authority, 
in  which  case  the  change  is  still 
required  to  be  reported  as  a  substantial 
modification.  Significant  reductions  in 
POTW  resources  are  not  substantial 
unless  the  reductions  result  in  the 
POTW  being  unable  to  fulfill  its  other 
Approved  Program  requirements,  in 
which  case  the  POTW  still  may  be  held 
accountable  under  it  NPDES  permit. 
Changes  to  the  POTW's  sewage  sludge 
disposal  and  management  practices  are 
not  themselves  part  of  the  Pretreatment 
Program  and,  thus,  would  not  constitute 
substantial  modifications.  Like  a  change 
to  the  POTW's  water  quality-based 
NPDES  permit  limits,  sewage  sludge 
practice  changes  may  affect  the  program 
but  are  not  part  of  the  program.  These 
three  categories  of  modifications  are  not 
"substantial",  although  Approval 
Authorities  would  still  have  the 
discretion  to  designate  the  first  two  as 
substantial. 

The  proposed  regulatory  language  did 
not  describe  criteria  for  identifying 
other  substantial  modifications  or 
explicitly  allow  Approval  Authorities  to 
designate  other  modifications  as 
substantial.  As  one  commenter  noted, 
the  preamble  and  rulemaking  record  did 
not  address  this  change.  Another 
commenter  reconunended  that  Approval 
Authorities  be  able  to  designate  a 
modification  as  substantial  if  it  meets 
the  specified  criteria.  In  response,  EPA 
notes  that  under  the  old  rule,  if  an 
Approval  Authority  wanted  to 
disapprove  a  non-substantial 
modification,  the  Approval  Authority 
would  first  designate  the  change  as  a 
substandal  modification.  That  extra 
designation  step  is  unnecessary  under 
today's  rule,  which  allows  Approval 
Authorities  to  disapprove  non- 
substantial  modifications  direcdy.  40 
CFR  403.18(d)(2).  Today's  rule  does, 
however,  give  Approval  Authorities  the 
option  of  designating  additional 
modifications  as  "substantial"  if  they 
meet  the  specified  criteria.  40  CFR 
403.18(b)(7). 

One  commenter  recommended  that 
the  relaxation  of  other  non-federally 
mandated  limits  such  as  particle  size, 
malodorous  liquids,  numeric  limits  for 
non-petroleum  oil  and  grease,  and  color 
limits  be  considered  non-substantial. 
EPA  did  not  adopt  this  suggestion. 
While  many  PO'TWs  may  not  have  local 
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limits  for  these  pollutants,  in  some 
instances  local  limits  on  these 
pollutants  will  be  appropriate  to  prevent 
pass  through  or  interference.  If  such 
local  limits  are  part  of  an  Approved 
Pretreatment  Program,  the  presumption 
would  be  that  the  relaxation  of  these 
local  limits  would  be  a  substantial 
modification. 

2.  Changes  That  Relax  Legal  Authority 

EPA  is  adopting  the  proposed  revision 
so  that  only  changes  that  result  in  less 
stringent  POTW  legal  authority  are 
subject  to  substantial  modificadon 
procedures.  40  CFR  403.18(b)(1).  One 
commenter  argued  that  nothing  in  the 
rulemaking  record  supports  this  change. 
In  response,  EPA  notes  that  a  POTW  is 
free  under  the  CWA  to  impose 
additional  requirements  on  lUS  under 
State  and  local  law:  such  additional 
requirements  may  go  beyond  the 
minimum  requirements  of  the  POTW's 
NPDES  permits.  Such  modifications  that 
do  not  relax  legal  authorides  would  not 
cause  the  POTW  to  be  in  violation  of  its 
exisdng  NPDES  permit  and  could  be 
implemented  by  the  POTW  without 
modifying  the  permit.  EPA  does  not 
want  to  discourage  such  "beyond  the 
minimum"  actions  by  requiring  review 
of  the  changes. 

The  commenter  further  suggested  that 
allowing  more  prescriptive  legal 
authorities  to  be  adopted  by  the  POTW 
without  being  approved  as  a  substandal 
modification  is  an  unconstitutional 
delegation  of  authority  to  the  POTW. 
EPA  disagrees.  A  POTW  requirement  on 
an  lU  that  goes  beyond  the  scope  of  the 
existing  Approved  Program  only 
becomes  part  of  the  Approved  Program 
after  it  is  processed  by  the  Pretreatment 
Approval  Authority  as  a  program 
modificadon.  The  general  public 
interest  in  program  modifications  is 
served  by  the  opportunity  for  public 
conunent  on  substantial  modificadons 
that  result  in  less  prescriptive  programs. 
The  general  public  interest  may  also  be 
served  in  expeditious  implementation  of 
more  prescriptive  programs  when 
necessary.  EPA  assumes  that  POTW's 
will  faithfully  abide  by  notice 
requirements  of  the  federal  and  State 
constitutions  prior  to  imposing  a  more 
prescriptive  program  requirement  on  an 
individual  affected  by  a  program 
modification. 

Another  commenter  noted  that 
designating  certain  modifications  to 
legal  authority  as  "non-substantial"  will 
provide  litde  relief  because  Approval 
Authorities  will  still  need  to  determine 
if  the  modification  does  or  does  not 
result  in  less  stringent  legal  authority. 
Although  that  may  be  the  case  in  some 
instances.  EPA  believes  that,  overall. 


Approval  Authorities  will  benefit  from 
the  fiexibility  to  consider  these 
modifications  substantial  or  non- 
substantial. 

3.  Changes  that  Mirror  Federal 
Regulations 

Today's  regulation  excludes  from  the 
definition  of  "substantial"  modification 
those  changes  to  POTW  legal  authority 
that  result  in  less  prescriptive  programs, 
but  which  directly  reflect  a  revision  to 
the  Federal  pretreatment  regulations  (for 
example,  if  the  federal  regulations  are 
sti^mlined).  40  CFR  403.18(b)(1).  Such 
modifications  would  have  already 
undergone  public  notice  and  comment 
when  promulgated  by  EPA.  As  long  as 
the  POTW's  local  ordinance  is  revised 
to  direcdy  reflect  the  new  federal 
requirements,  further  public  notice 
would  be  unnecessary.  No  commenter 
opposed  this  change. 

One  commenter  asked  whether  the 
rule  would  apply  to  program 
modifications  that  are  already  required 
by  the  federal  regulations,  such  as 
modifications  to  implement  the 
revisions  published  on  October  17,  1988 
(53  FR  40562)  and  July  24,  1990  (55  FR 
30082).  In  response,  a  modification 
could  be  processed  under  the  revised 
procedures  so  long  as  the  modification 
mirrors  changes  to  the  federal  regulation 
made  since  the  program's  legal  authority 
was  approved  or  last  modified.  40  CFR 
403.18(b)(1). 

One  commenter  recommended  that  a 
program  should  always  be  able  to 
modify  its  program  dowrn  to  the  federal 
minimum  if,  e.g.,  the  POTW  committed 
to  additional  sampling  in  the  initial 
program.  EPA  is  not  adopting  this 
approach.  While  minimum  oversight 
requirements  (e.g.,  aimual  sampling  of 
Significant  Industrial  Users)  are 
appropriate  for  some  facilities, 
additional  oversight  is  required  for  other 
facilities.  It  would  not  be  appropriate  to 
reduce  oversight  to  the  minimum  for  all 
facilities.  As  long  as  a  specific  element 
of  the  program  is  an  enforceable  permit 
requirement,  permit  modifications  will 
be  necessary  if  the  POTW  wants  to  do 
less  than  its  permit  requires. 

4.  Changes  to  pH  Limits 

Like  the  proposed  rule,  today's  rule 
excludes  all  changes  to  local  limits  for 
pH  from  the  definition  of  substantial 
modifications.  40  CFR  403.18(b)(2).  No 
commenter  opposed  the  proposal.  The 
proposal  noted  that  it  would  not  affect 
the  prohibition  of  discharges  with  a  pH 
of  less  dian  5.0  in  40  CFR  403.5(b)(2). 
One  cormnenter  understood  this 
language  to  mean  that  only 
modifications  to  minimum  pH  limits 
would  no  longer  be  considered 


substantial.  The  commenter 
recommended  that  the  revisions  also 
include  modifications  to  upper  pH 
linuts.  EPA  intended  that  the  proposal 
include  modifications  to  upper  pH 
limits,  and  only  discussed  §  403.5(b)(2) 
in  order  to  clarify  that  it  remained  in 
force.  This  revision  is  adopted  as 
proposed.  All  changes  to  pH  limits  in 
Approved  POTW  Pretreatment  Programs 
may  be  processed  as  non-substantial 
modifications.  The  prohibition  in  40 
CFR  403.5(b)(2)  is  unchanged. 

5.  Reallocation  of  MAIL 

Today's  rule  adopts  the  proposal  to 
exclude  from  the  definition  of 
substantial  modifications  revisions  to 
local  limits  resulting  from  reallocations 
of  the  Maximum  Allowable  Industrial 
Loading  (MAIL)  for  a  given  pollutant, 
provided  that  the  reallocation  does  not 
increase  the  total  MAIL  for  that 
pollutant.  40  CFR  403.18(b)(2).  Some 
POTWs'  local  limits  are  expressed  in 
terms  of  a  MAIL  for  a  pollutant,  which 
is  then  allocated  to  individual  Industrial 
users  as  limits  on  the  total  mass  of  the 
pollutant  that  each  user  may  discharge. 
Those  mass  limits  are  placed  in  the 
industrial  users'  permits  or  other 
individual  control  mechanisms  and  are 
enforceable  under  40  CFR  403.5(d). 
Under  today's  rule,  reallocations  of  the 
MAIL  to  individual  industrial  users 
could  be  processed  as  non-substantial 
modifications  as  long  as  the  MAIL  is  not 
increased. 

One  commenter  stated  that  all 
changes  to  local  linuts  should  be 
deemed  substantial  because  of  their 
impact  on  the  industrial  user.  EPA  is 
not  changing  the  rule.  Approval 
Authorities  may  continue  to  process 
modifications  that  impose  more 
stringent  local  limits  as  non-substantial 
modifications.  Such  limits  may  only  he 
imposed,  however,  following  die  notice 
required  by  40  CFR  403.5(c)(3)  and  such 
additional  notice  as  is  required  by  local 
law.  Today's  rule  only  addresses  the 
reallocation  of  MAILs. 

When  a  POTW  allocates  the  MAIL  to 
individual  industrial  users,  the  POTW 
generally  retains  a  portion  of  the  MAIL 
as  a  safety  factor  so  that  new  industrial 
users  can  be  given  a  mass  allocation  out 
of  the  existing  MAIL.  Such  an  allocation 
to  a  new  industrial  user  would  not 
constitute  a  substantial  modification. 
Today's  rule  specifies  that  a  reallocation 
of  an  existing  MAIL  is  not  a  substantial 
modification.  Only  where  the  POTW 
increases  the  total  mass  of  a  pollutant 
that  all  industrial  users  collectively 
could  be  authorized  to  discharge  would 
the  modification  be  considered 
substantial. 
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One  commenter  stated  that  the 
reallocation  of  a  MAIL  should  not  be 
considered  a  program  modification  at 
all.  EPA  agrees  that  if  the  POTW's 
approved  program  specifies  the  MAIL 
but  does  not  specify  how  it  is  allocated, 
a  reallocation  of  the  MAIL  that  does  not 
increase  the  MAIL  would  not  constitute 
a  program  modification.  Only  if  the 
reallocation  would  violate  the  POTW's 
permit  would  a  modification  be 
necessary.  If  the  allocation  is  specified 
in  the  POTW's  permit,  a  reallocation  of 
a  MAIL  that  does  not  increase  the  total 
pollutants  may  be  submitted  as  a  non- 
substantial  modification.  A  reallocation 
that  does  increase  the  MAIL  must  be 
submitted  as  a  substantial  modification. 

One  commenter  noted  that  a  MAIL 
should  be  able  to  provide  for  residential 
growth  by.  for  example,  providing  an 
index  of  allowable  MAILs  based  on 
growth  factors.  Another  stated  that  an 
increase  in  MAIL  should  be  considered 
non-substantial  if  it  is  tied  to  an 
increase  in  the  POTW's  capacity. 
Today's  rule  would  not  prevent  a  POTW 
from  submitting  sufficient  technical 
information  as  part  of  its  local  limits 
analysis  to  support  a  variable  MAIL 
depending  on  the  total  flow  to  the 
POTW.  The  tiered  MAIL  would  have  to 
be  an  enforceable  element  of  the 
POTW's  permit.  An  increase  to  the 
higher  tiered  MAIL  (provided  for  in  the 
approved  local  limits)  would  not  require 
a  program  modification. 

Anodier  POTW  stated  that  the 
definition  of  MAIL  was  problematic 
because  many  POTWs  do  not  know  the 
contribution  of  commercial  users.  While 
the  conmient  raises  an  important  issue 
in  local  limit  development,  it  is  beyond 
the  scope  of  today's  rule.  POTWs  must 
determine  the  background  level  of  a 
pollutant  before  they  can  determine  the 
maximum  level  that  their  industrial 
users  may  discharge. 

One  commenter  stated  that  a  switch 
from  local  limits  expressed  as 
concentration  to  local  limits  expressed 
as  mass  should  be  considered  non- 
substantial  if  the  change  does  not 
increase  the  total  mass.  Similarly,  one 
commenter  stated  that  a  switch  from 
concentration-based  or  mass-based  local 
limits  to  controls  based  on  Best 
Management  Practices  (BMPs)  should  be 
considered  non-substantial.  Another 
commenter  took  the  opposite  view  and 
argued  that  only  reallocations  of 
existing  MAILs  should  be  non- 
substantial.  EPA  agrees  that,  in  most 
instances,  the  initial  adoption  of  a  MAIL 
or  BMP  will  be  a  substantial 
modification  where  it  replaces  a 
different  form  of  local  limits.  Unless  the 
mass-based  limit  or  BMP  is  specifically 
tied  to  an  existing  concentration  limit, 


the  switch  to  mass-based  limits  or  to 
BMPs  will  likely  result  in  less  stringent 
local  limits  for  at  least  some  group  of 
industrial  users.  The  POTW's  Approved 
Pretreatment  Program  will  need  to  be 
modified  to  reflect  such  change.  There 
may  be  limited  circumstances,  such  as 
where  the  POTW  documents  that  a  BMP 
achieves  an  existing  concentration  limit, 
where  the  Approval  Authority  might 
consider  such  a  change  to  be  a  non- 
substantial  modification. 

One  commenter  stated  that  for  the 
reallocation  of  the  MAIL  to  be 
considered  non-substantial,  the 
reallocation  should  be  enforceable  and 
should  not  be  due  to  pollutant  trading. 
Under  a  trading  program,  POTWs  might 
allocate  mass  limit  to  individual 
industrial  users  and  allow  the  industrial 
users  to  sell  or  otherwise  transfer  their 
allocations  to  another  industrial  user. 
EPA  does  not  agree  that  all  reallocations 
due  to  trading  need  to  be  processed  as 
substantitd  modifications.  Whether  or 
not  a  local  limit  is  the  result  of  trading, 
any  reallocation  must  be  enforceable  in 
order  for  it  to  satisfy  the  substantive 
requirements  of  40  CFR  403.5(c). 

6.  Enforcement  Response  Plans 

The  preamble  to  the  proposal 
solicited  comment  on  whether  changes 
to  Enforcement  Response  Plans  (ERPs) 
should  be  processed  as  non-substantial 
modifications.  Most  commenters 
supported  the  proposed  list  of 
substantial  modifications,  which  did  not 
include  ERPs.  Only  two  commenters, 
both  of  which  were  State  Approval 
Authorities,  supported  treating  revisions 
to  ERPs  as  substantial  modifications. 
One  thought  that  all  such  changes 
should  be  treated  as  substantial 
modifications.  The  other  thought  that 
such  changes  should  be  substantial 
unless  the  State  had  a  model  ERP. 
Today's  rule  does  not  require  all 
modifications  of  ERPs  to  be  processed  as 
substantial  modifications. 

ERPs  are  standard  operating 
procedures  or  policies  that  implement 
existing  legal  authorities.  An  ERP 
should  not  be  used  to  create  additional 
authorities  for  a  POTW,  nor  should  an 
ERP  relax  existing  authorities.  Where  an 
ERP  does  conflict  with  the  POTW's  legal 
authority,  the  ERP  would  have  to  be 
changed  to  be  consistent  with  the 
POTW's  legal  authority,  the  POTW's 
legal  authority  may  be  revised  through 
the  modification  process. 

As  with  all  non-substantial 
modifications,  Approval  Authorities 
retain  the  flexibility  to  designate  them 
as  substantial  where  appropriate.  Some 
Approval  Authorities  may  elect  to  treat 
all  modifications  to  ERPs  as  substantial. 


B.  Public  Notice  Procedures  for 
Substantial  Modifications 

1.  Single  Public  Notice 

Today's  rule  allows  approval  of 
proposed  modifications  after  one  public 
notice  in  certain  circumstances.  No 
commenters  opposed  this  change.  Prior 
to  today's  rule,  section  403.18(b)(1) 
required  the  issuance  of  one  public 
notice  of  a  proposed  modification  and  a 
second  public  notice  once  the 
modification  is  approved.  Both  notices 
needed  to  comply  with  the  procedures 
in  §403.11(b}-{f).  Today's  rule  revises 
§  403.18(c)(3)  so  that  the  Approval 
Authority  would  not  need  to  publish  a 
second  notice  of  decision  if  the 
following  conditions  were  met:  (1)  The 
first  notice  states  that  the  modification 
will  be  approved  without  further  notice 
if  no  comments  are  received;  (2)  the 
Approval  Authority  receives  no 
substantive  comments  on  that  notice; 
and  (3)  the  modification  request  is 
approved  without  change. 

2.  Adequacy  of  Local  Notice 

Under  today's  rule.  Approval 
Authorities  may  consider  local  notice  by 
the  POTW  to  constitute  a  program 
modification  request  and  notice  of 
decision  under  §  403.11(b}-(f).  EPA  did 
not  propose  any  regulatory  changes 
covering  local  notice  because,  as  noted 
in  the  preamble  to  the  proposal,  the 
Agency  believed  this  option  is  available 
under  the  existing  regulations.  Several 
comments  confirmed  EPA's  position  on 
the  adequacy  of  local  notice  to  achieve 
die  purposes  of  §403.11(b)-(f).  EPA  has 
decided,  as  one  commenter  specifically 
recommended,  to  formally  codify  this 
position  by  including  specific  language 
in  Part  403.  40  CFR  403.18(c)(4). 

Under  today's  rule.  Approval 
Authorities  remain  ultimately 
responsible  for  assuring  the  publication 
of  the  notice.  POTWs  are  not  required 
to  provide  the  notice  described  in 
§403.11.  Today's  rule  leaves  POTWs 
and  Approval  Authorities  free  to 
negotiate  arrangements  for  the 
publication  of  the  required  notice.  In  the 
absence  of  voluntary  and  adequate 
notice  by  the  POTW,  the  Approval 
Authority  would  still  be  required  ta 
provide  the  notice.  In  order  for  a  local 
POTW  public  notice  to  substitute  for  an 
Approval  Authority  notice,  the  local 
notice  must  meet  the  requirements  of 
§  403.11(b)(1).  Today's  rule  merely 
acknowledges  that  Approval  Authorities 
may  find  the  notice  provided  by  POTWs 
to  be  legally  adequate.  40  CFR 
403.18(c)(4). 

One  industry  trade  association  argued 
that  local  procedures  were  not  adequate. 
The  conmienter  noted  that  there  was  no 
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record  that  most  significant  changes  are 
worked  out  in  advance  at  the  local  level. 
The  conunenter  asserted  that  a  more 
objective  forum  is  needed  than  the  local 
forums,  where  decisions  are  diverse  and 
not  always  based  on  environmental 
considerations.  Because  local 
participation  varies,  the  commenter 
asserted  that  §  403.18  is  needed  to  level 
the  playing  field. 

EPA  agrees  that  Approval  Authority 
review  of  modifications  helps  assure 
their  consistency  with  state  and  federal 
regulations.  State  and  EPA  Approval 
Authorities  retain  the  right  to  review 
modifications  under  today's  rule 
regardless  of  who  issues  the  notices. 
The  lack  of  comments  on  State  and  EPA 
issued  notices  suggests  that  many  issues 
are  resolved  at  the  local  level.  Approval 
Authorities  must  assure  that  notice 
provided  at  the  local  level  is  adequate 
and  includes  an  opportunity  to  request 
a  hearing  from  the  Approval  Authority. 

3.  Other  Changes  to  Notice 
Requirements 

Today's  rule  includes  two  additional 
changes  to  streamline  the  detailed 
notice  procedures  in  §  403.11(b)(1).  The 
first  change  involves  the  method  of 
notice.  The  second  involves  who 
receives  the  notice. 

Today's  rule  revises 
§403.11(b)(l)(i)(B)  to  allow  public 
notices  to  be  published  in  any  paper  of 
general  circulation  within  the 
jurisdiction  served  by  the  POTW. 
Today's  rule  revises  the  current 
requirement  that  the  paper  be  in  the 
largest  daily  paper  of  general 
circulation.  One  commenter  noted  that 
a  weekly  paper  might  be  more 
appropriate  for  providing  notice  to  a 
small  community.  Today's  rule 
conforms  the  Pretreatment  program 
notice  requirement  with  the  existing 
notice  requirement  for  issuance  of 
NPDES  permits  at  40  CFR  124.10(c)(2). 

Today's  rule  also  deletes  the 
requirement  from  §403.11(b)(l)(i)(A) 
that  Approval  Authorities  always  mail 
notices  to  designated  208  planning 
Agencies,  and  Federal  and  State  fish, 
shellfish  and  wildlife  resource  agencies. 
One  State  commented  that,  in  its 
experience,  no  comments  are  submitted 
by  these  agencies.  While  EPA  does  not 
believe  that  it  is  appropriate  to 
discontinue  all  notices  to  these 
agencies,  today's  rule  provides  that  the 
notices  may  be  discontinued  if 
requested  by  an  agency  listed  in 
§403.11(b)(l)(i)(A). 

EPA  also  solicited  comment  on  how 
the  public  might  be  educated  as  to  the 
importemce  of  Pretreatment  Program 
requirements,  so  that  public  input  will 
occur  in  response  to  notice  of  program 


modifications.  One  industry  commenter 
stated  that  the  content  of  public  notices 
is  not  adequate  for  business  to  know 
•what  is  being  proposed.  The  commenter 
recommended  that  POTWs  be  required 
to  direcUy  notify  businesses  and  to  hold 
seminars  to  educate  the  businesses.  One 
POTW  supported  allowing  POTWs  to 
provide  notice  but  specifically  opposed 
requiring  POTWs  to  educate  the  public 
on  the  importance  of  the  program.  EPA 
believes  that  the  public  notice 
requirements  of  §  403.18  are  adequate  to 
provide  reasonable  notice  to  the  public, 
and  that  the  requirements  to  make  data 
publicly  available  at  §§  2.302  and 
403.14(c)  are  adequate  for  the  publip  to 
educate  itself  about  the  program. 
Notices  should  contain  sufficient 
information  to  alert  the  public  about 
what  is  being  proposed.  While  m€my 
POTWs  do  have  public  education 
programs,  EPA  does  not  believe  that  it 
is  necessary  to  impose  an  affinnative 
obligation  on  POT^Vs  to  educate  the 
public  about  the  pretreatment  program. 
The  Pretreatment  Program  is  a  mature 
regulatory  program  that  has  operated  for 
over  20  years. 

An  environmental  group  commented 
that  public  participation  would  be 
improved  if  POTWs  were  required  to 
maintain  a  mailing  list,  with  annual 
solicitation  to  be  on  the  list,  of  parties 
wanting  notice  of  non-substantial 
modifications.  A  similar  procedure  is 
already  in  place  for  substantial 
modifications.  40  CFR 
403.11(b)(l){i)(A).  EPA  does  not  believe 
that  this  procedure  is  necessary  for  non- 
substantial  modifications,  especially  in 
light  of  today's  decision  to  retain  most 
categories  of  substantial  modifications. 

C.  Procedures  for  Non-substantial 
Modifications 

Under  the  pre-existing  regulation, 
non-substantial  modifications  were 
deemed  approved  uidess,  within  90 
days  from  their  submission,  the 
Approval  Authority  decided  to  review 
them  as  substantial  modifications. 
Under  today's  rule.  Approval 
Authorities  have  45  days  to  act  on  a 
request  for  non-substantial  modification 
by  either  approving  or  disapproving  it, 
deciding  to  process  it  as  a  substantial 
modification,  or  determining  that  the 
request  is  incomplete  and  requesting 
that  the  POTW  provide  more  supporting 
information.  40  CFR  403.18(d).  If  die 
Approval  Authority  takes  no  action 
within  the  45  days,  the  modification  is 
deemed  approved  and  mav  be 
implemented  by  die  POTW.  40  CFR 
403.19(d)(3). 

Under  the  July  30  proposal,  non- 
substantial  modifications  would  not  be 
deemed  approved,  but  would  require 


affirmative  approval  by  the  Authority 
within  45  days.  One  reason  that  EPA 
proposed  to  eliminate  the  provision  that 
non-substantial  modifications  could  be 
deemed  approved  was  that  the  proposal 
would  also  have  expanded  the  list  of 
non-substantial  modifications  to  include 
most  modifications  currenUy  classified 
as  substantial.  In  addition,  reducing  the 
period  of  review  to  45  days  might  have 
resulted  in  a  greater  number  of 
potentially  substantial  modifications 
being  deemed  approved  because  of  the 
inability  of  the  Approval  Authority  to 
review  them  in  that  time  period. 

One  commenter  summarized  the 
flaws  with  the  proposed  procedures  for 
non-substantial  modifications,  which 
other  commenters  also  noted.  First,  the 
proposal  would  have  eliminated  all 
notice  of  changes  that  might  be 
significant.  Second,  the  proposal  would 
not  have  allowed  the  Approval 
Authority  to  decide  that  a  modification 
is  substantial.  Third,  the  proposal 
would  not  have  specified  the  outcome 
of  the  failure  of  the  Approval  Authority 
to  act  within  45  days.  Fourth,  because 
the  public  might  not  have  received 
notice  of  a  modification,  a  change  which 
was  deemed  approved  might  be 
challenged  up  to  several  years  later  at 
NPDES  permit  renewal,  frustrating 
continuity  in  administration  of 
pretreatment  programs. 

The  commenter  noted  that  most  of  the 
problems  with  the  proposed  regulation 
resulted  from  EPA's  proposal  to 
redesignate  certain  modifications  from 
substantial  to  non-substantial.  If  EPA 
retained  the  current  definitions  of 
substantial  modification,  the  commenter 
noted,  there  would  be  no  need  to  allow 
a  lengthy  review  or  require  affirmative 
approval  (as  opposed  to  "deemed" 
approvals)  of  non-substantial 
modifications.  Finally,  the  commenter 
noted  that  almost  all  of  the  proposed 
streamlining  could  be  accomplished 
with  fewer  problems  if  the  regulations 
allowed  for  one  notice  at  the  local  level. 

Today's  rule  incorporates  most  of 
these  suggestions.  As  discussed  above, 
fewer  modifications  will  be  considered 
non-substantial  than  would  have  been 
under  the  proposal.  40  CFR  403.18(b)(1). 
Approval  Authorities  will  be  given  45 
days  to  review  non-substantial 
modifications.  40  CFR  403.18(d)(2).  If 
the  Approval  Authority  does  not 
disapprove  the  proposed  modification 
or  determine  that  it  is  substantial,  the 
modification  is  deemed  approved  and 
the  POTW  may  implement  it.  40  CFR 
403.18(d)(3). 

Today's  rule  directs  the  Approval 
Authority  to  notify  the  POTW  within  45 
days  of  receipt  of  a  non-substantial 
modification  of  its  decision  to  approve 
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or  disapprove  the  modification,  rather 
than  the  90  days  currently  allowed 
under  exisUng  §403. 18(b)(2).  40  CFR 
403.18(b)(2)(ii).  Only  one  commenter 
opposed  reducing  the  period  for  review 
of  non-substantial  modifications.  This 
commenter  argued  that  45  days  might  be 
inadequate  if  a  modification  included  a 
revised  procedure  manual  and 
Enforcement  Response  Plan.  While  this 
j      concern  is  legitimate.  EPA  believes  the 
45  day  period  balances  the  desires  of 
POTWs  to  modify  their  programs 
expeditiously  and  the  needs  of 
Approval  Authorities  for  sufficient  time 
to  review  proposed  modifications. 

Several  commenters  objected  to  the 
proposed  elimination  of  the  procedure 
by  which  modifications  could  be 
deemed  approved.  One  commenter  went 
further  and  recommended  that  POTWs 
should  not  have  to  submit  non- 
substantial  modifications  in  advance. 
Instead,  the  commenter  suggested  that  a 
POTW  should  be  able  to  inunediately 
implement  a  modification  and  the 
Approval  Authority  should  be  allowed 
45  days  for  an  after-the-fact  objection. 
Two  State  commenters,  however, 
opposed  having  modifications  deemed 
approved  at  all. 

EPA  t)elieves  that  the  regulations 
should  continue  to  allow  non- 
substantial  modifications  to  be  deemed 
approved.  Today's  rule  specifies  that 
POTWs  may  implement  the  proposed 
modification  if  the  Approval  Authority 
does  not  disapprove  it  within  45  days. 
40  CFR  403.18(d)(3).  Unlike  the  existing 
rule,  however,  today's  rule  allows  the 
Approval  Authority  to  disapprove  a 
non-substantial  modification  without 
going  through  the  substantial 
modification  procedures.  40  CFR 
403.18(d)(2).  If  the  Approval  Authority 
needs  additional  information  to  review 
a  proposed  modification,  it  should 
notify  the  POTW  that  the  request  is 
disapproved  until  the  information  is 
received  and  reviewed.  This  process 
should  allow  the  Approval  Authority 
and  POTW  to  resolve  matters  more 
efficiently  than  the  current  process, 
which  requires  the  Approval  Authority 
to  process  as  a  substantial  modification 
any  modification  that  it  proposes  to 
disapprove. 

EPA  solicited  comment  on  whether 
only  certain  categories  of  non- 
substantial  modifications  could  be 
deemed  approved  if  not  disapproved  by 
the  Approval  Authority  within  45  days. 
Commenters  did  not  support  this 
approach.  EPA  is  not  adopting  this 
approach  and  believes  it  is  uimecessary 
in  light  of  its  decision  to  exclude  from 
the  list  of  non-substantial  modifications 
those  modifications  that  are  more  likely 
to  be  of  concern  if  deemed  approved. 


D.  Changes  Reported  in  Annual  Reports     m.  Regulatory  Requirements 


Today's  rule  adopts  the  proposal  to 
allow  POTWs  to  submit  changes  to  their  , 
industrial  user  inventory  at  the  time 
they  submit  their  Annual  Report.  40 
CFR  403.8(f)(6).  The  preexisting 
regulations  had  required  such  changes 
to  be  submitted  as  non-substantial 
modifications  and  also  required  that  the 
industrial  user  inventory  be  updated  in 
the  POTW's  Annual  Report  to  the 
Approval  Authority. 

Commenters  overwhelmingly 
supported  this  approach.  The  only 
conunenter  that  recommended  that  it 
not  be  adopted  expressed  concern  that 
State  inspectors  would  "write  'em  up" 
if  notification  has  not  been  submitted. 
EPA  believes  this  revision  should  not 
hinder  State  and  EPA  inspectors.  Many 
requirements  related  to  POTW  oversight 
of  lUs  are  annual  requirements,  and 
changes  to  the  list  of  lUs  will  still  be 
reported  annually.  40  CFR  403.12(i){l). 
POTWs  are  still  required  to  maintain  a 
current  list  of  their  SIUs  that  Approval 
Authorities  can  use  during  inspections. 
40  CFR  403.8(f)(6). 

One  commenter  recommended  that 
POTWs  be  required  to  submit  a 
demonstration  that  a  change  in  the  KJ 
inventory  does  not  necessitate  a  change 
to  its  local  limits.  EPA  believes  that  it 
is  not  necessary  to  add  this  requirement 
to  the  regulations.  POTWs  should 
anticipate  the  need  for  a  new  local  limit 
analysis  where  appropriate,  and 
Approval  Authorities  should  consider 
this  issue  in  their  reviews. 

EPA  also  solicited  comment  on 
whether  other  modifications  should  be 
reported  retroactively  by  the  POTW  to 
the  Approval  Authority  in  the  POTW's 
annual  report  rather  than  in  advance. 
Two  commenters  recommended  that 
changes  that  do  not  result  in  the  POTW 
doing  less  than  its  permit  requires  be 
reported  in  the  annual  report.  One 
conunenter  recommended  that  all  non- 
substantial  changes  be  reported  in  the 
annual  report.  One  State,  however, 
opposed  reporting  modifications  in  the 
annual  report  because  of  the  risk  that 
the  State  would  subsequently  overrule 
the  modification.  Today's  rule  allows  a 
modification  to  be  reported  for  the  first 
time  in  the  POTW's  aimual  report  only 
if  the  modification  does  not  result  in  ihe 
POTW  doing  less  than  is  currently 
described  in  its  Approved  Program  as 
incorporated  in  the  POTW's  NPDES 
permits.  40  CFR  403.12(i)(4).  If  the 
activity  is  not  compelled  by  the  POTW's 
permit  and  does  not  result  in  the  POTW 
doing  less  than  the  permit  requires,  the 
POTW  should  be  free  to  report  it  in  its 
annual  report. 


A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (October  4.  1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Executive  Order  12875 

Under  Executive  Order  12875  (58  FR 
58093  (October  28,  1993)),  entitled 
"Enhancing  the  Intergovernmental 
Partnership,"  the  Agency  is  required  to 
develop  an  effective  process  to  permit 
elected  officials  and  other 
representatives  of  State,  local,  and  tribal 
governments  to  provide  meaningful  and 
timely  input  in  the  development  of 
regulatory  proposals. 

EPA  sought  the  involvement  of  those 
persons  who  are  intended  to  benefit 
fi*om  or  expected  to  be  burdened  by  this 
rule  before  issuing  the  notice  of 
proposed  rulemaking.  Following 
informal  consultation  in  May  1994,  EPA 
circulated  a  draft  proposal  to  interested 
persons,  including  States,  POTWs  and 
trade  and  environmental  organizations. 
EPA  received  approximately  20 
comments,  which  were  addressed  in  the 
proposal  and  today's  rule.  The  Agency 
made  several  presentations  outlining 
possible  revisions  to  the  pretreatment 
regulations  to  a  number  of  stakeholder 
groups,  including  Regional,  State  and 
POTW  personnel.  EPA  encouraged  these 
groups  to  provide  formal  input  to  the 
proposed  regulatory  streamlining 
process.  In  addition,  the  Agency 
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provided  notice  of  the  availability  of  the 
draft  proposal  for  review  and  comment 
in  the  September  1994  issue  of  the 
"Water  Enviromnent  &  Technology," 
the  principal  publication  of  the  Water 
Environment  Federation. 

EPA  published  the  proposed  rule  in 
the  July  30,  1996.  Federal  Register 
document  (61  FR  39804).  EPA  mailed 
notice  of  the  proposal  and  summaries  of 
the  preamble  to  the  stakeholders 
identified  in  the  Communication 
Strategy  for  the  proposed  rule.  EPA 
received  25  comments  on  the  proposal 
and  responds  to  those  comments  in 
today's  preamble.  Copies  of  all 
comments  received  relating  to  this 
rulemaking  are  included  in  the  docket 
for  this  rule. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  provides  that,  when 
an  agency  promulgates  a  final  riile 
under  section  553  of  the  Administrative 
Procedure  Act  after  being  required  by 
that  section  to  publish  a  general  notice 
of  proposed  rulemaking  for  a  proposed 
rule,  the  agency  must  prepare  a  final 
regulatory  flexibility  analysis  (FRFA). 
The  agency  must  prepare  a  FRFA  for  a 
final  rule  unless  the  head  of  the  agency 
certifies  that  it  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

When  EPA  proposed  this  rule,  the 
Administrator  certified,  pursuant  to 
section  605(b)  of  the  RFA,  that  it  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  In  today's  final  rule,  the 
Administrator  is  certifying  that  the  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  RFA  defines  "small  entity"  to 
mean  a  small  business,  small 
organization  or  small  govenunental 
jurisdiction.  RFA  section  601(5)  defines 
the  term  "small  govenunental 
jurisdiction"  as  the  govenunent  of 
cities,  counties,  towns,  townships, 
villages,  school  districts  or  special 
districts  with  a  population  of  less  than 
50,000  unless  an  agency  proposes  to  use 
and  publishes  an  alternative  definition 
that  is  appropriate  to  the  agency's 
activities.  Today's  rule  revises 
requirements  applicable  only  to 
publicly  owned  treatment  works 
(POTW).  The  only  RFA  "small  entity" 
that  may  be  affected  by  EPA  adoption  of 
these  changes  to  the  pretreatment 
regulations  is  a  small  governmental 
jurisdiction  with  a  population  of  less 
than  50,000  that  owns  and  operates  a 
POTW  required  to  develop  a 
pretreatment  program. 


As  previously  explained,  today's  rule 
amends  the  current  requirements 
applicable  to  all  POTWs  that  must  have 
an  approved  pretreatment  program.  The 
modifications  promulgated  here  only 
change  the  procedures  that  a  State  or 
EPA  must  follow  in  approving  changes 
to  a  POTW's  Approved  Pretreatment 
Program.  The  effect  of  these  changes  is, 
therefore,  deregulatory.  It  will  reduce 
the  biuden  on  affected  POTWs  of 
obtaining  approval  for  program 
modifications.  Consequently,  EPA's 
action  today  will  either  reduce  or  not 
change  the  cost  to  affected  small 
governmental  entities  of  complying  with 
the  pretreatment  regulations  as 
compared  with  the  currently  effective 
procedural  requirements.  In  no  event, 
however,  will  today's  changes  increase 
the  economic  costs  of  compliance. 

For  this  reason,  I  am  certifying  that 
today's  rule  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities. 

D.  Paperwork  Reduction  Act 

Today's  rule  is  designed  specifically 
to  streamline  the  regulatory  process  and 
does  not  impose  any  additional 
information  collection  requirements  on 
either  the  Approval  Authorities  or  the 
POTWs.  Therefore,  EPA  did  not  prepare 
an  Information  Collection  Request  (ICR) 
document  for  approval  by  the  Office  of 
Management  and  Budget. 

The  information  collection 
requirements  being  streamlined  were 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  2040- 
0009,  which  was  last  approved  on 
October  18,  1996.  The  reductions  in 
burden  achieved  by  today's  rule  will  be 
reflected  when  the  ICR  approval  is 
revised  during  its  regular  triennial 
review. 

E.  Unfunded  Mandates  Reform  Act 

Title  U  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  P.L.  104- 
4,  establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 


effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  11  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  rulemaking  is 
basically  "deregulatory"  in  nature  and 
does  not  impose  any  additional  burdens 
on  the  affected  State,  local  or  tribal 
governments.  As  the  preceding 
preamble  language  demonstrates,  EPA 
considered  alternatives  to  the  proposed 
changes  in  the  regulations  governing 
modification  of  a  POTW's  pretreatment 
program. 

Tnis  rule  will  provide  flexibility  to 
the  regulated  community.  It  does  not 
impose  any  new  requirements,  so  costs 
to  the  regulated  community  should 
remain  unchanged  or  be  minimal. 
Therefore,  EPA  has  determined  that  an 
unfunded  mandates  statement  is 
uimecessary. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  As  previously 
stated,  EPA  believes  that  the  rule  will 
reduce  the  regulatory  burden  on  all 
governmental  agencies  operating 
POT^s.  This  overall  reduction  will  be 
applied  across  the  board  to  all  POTWs, 
with  attendant  benefits  being  provided 
to  both  large  and  small  governments. 
Although  EPA  cannot  document  the 
effects  for  each  and  every  POTW, 
smaller  governments  may  benefit  the 
most  from  the  proposed  modifications. 
The  avoided  compliance  costs  attendant 
to  modifying  their  programs  may  be  a 
larger  percentage  of  their  total  operating 
budgets  than  those  costs  borne  by  the 
larger  POTWs. 
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In  compliance  with  E.O.  12875  and 

section  203  of  the  UMRA.  EPA 
conducted  a  wide  outreach  effort  and 
actively  sought  the  input  of 
representatives  of  state,  local  and  tribal 
governments  in  the  process  of 
developing  the  proposed  regulation. 
Agency  personnel  have  communicated 
with  State  and  local  representatives  in 
a  number  of  different  forums. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996.  EPA 
submitted  a  report  containing  this  final 
rule  revising  procedures  for 
modification  of  approved  pretreatment 
programs  (and  other  required 
information)  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  the  rule  in  today's  Federal  Register. 
This  rale  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  403 

Environmental  protection. 
Confidential  business  information, 
Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  July  10.  1997. 
Carol  M.  Browner, 

Administrator 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  403— GENERAL 
PRETREATMENT  REGULATIONS  FOR 
EXISTING  AND  NEW  SOURCES  OF 
POLLUTION 

1.  The  authority  citation  for  part  403 
is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1251  et  seq. 

2.  Section  403.8  is  amended  by 
revising  paragraphs  (c)  and  (f)(6)  to  read 
as  follows: 

§  403.8    Pretreatment  Program 
Requirements:  Development  and 
Implementation  by  POTW. 

ft  k  «  «  * 

(c)  Incorporation  of  approved 
programs  in  permits.  A  POTW  may 
develop  an  appropriate  POTW 
Pretreatment  Program  any  time  before 
the  time  limit  set  forth  in  paragraph  (b) 
of  this  section.  The  POTW's  NPDES 
Permit  will  be  reissued  or  modified  by 
the  NPDES  State  or  EPA  to  incorporate 
the  approved  Program  as  enforceable 
conditions  of  the  Permit.  The 


modification  of  a  POTW's  NPDES 
Permit  for  the  purposes  of  incorporating 
a  POTW  Pretreatment  Program 
approved  in  accordance  with  the 
procedure  in  §403.11  shall  be  deemed 
a  minor  Permit  modification  subject  to 
the  procedures  in  40  CFR  122.63. 

(6)  The  POTW  shall  prepare  and 
maintain  a  list  of  its  industrial  users 
meeting  the  criteria  in  §  403.3(u)(l).  The 
list  shall  identify  the  criteria  in 
§  403.3(u)(l)  applicable  to  each 
industrial  user  and,  for  industrial  users 
meeting  the  criteria  in  §403.3(u)(ii), 
shall  also  indicate  whether  the  POTW 
has  made  a  determination  pursuant  to 
§403.3(u)(2)  that  such  industrial  user 
should  not  be  considered  a  significant 
industrial  user.  The  initial  list  shall  he 
submitted  to  the  Approval  Authority 
ptirsuant  to  §403.9  as  a  non-substantial 
modification  pursuant  to  §  403.18(d). 
Modifications  to  the  list  shall  be 
submitted  to  the  Approval  Authority 
pursuant  to  §403.1 2(iHl). 

3.  Section  403.11  is  amended  by 
revising  paragraphs  (b)(l)(i)  (A)  and  (B) 
to  read  as  follows: 

§  403  1 1  Approval  procedures  for  POTW 
pretreatment  program  and  POTW  granting 
of  removal  credits. 

•  *         *         *         * 

(b)*  •  • 

(D*  *  • 
(i).  .  . 

(A)  Mailing  notices  of  the  request  for 
approval  of  the  Submission  to 
designated  208  planning  agencies. 
Federal  and  State  fish,  shellfish  and 
wildfish  resource  agencies  (unless  such 
agencies  have  asked  not  to  be  sent  the 
notices);  and  to  any  other  person  or 
group  who  has  requested  individual 
notice,  including  those  on  appropriate 
mailing  lists;  and 

(B)  Publication  of  a  notice  of  request 
for  approval  of  the  Submission  in  a 
newspaper(s)  of  general  circulation 
within  die  jurisdiction(s)  served  by  the 
POTW  that  meaningful  public  notice. 

•  *        «        «        * 

4.  Section  403.12  is  amended  by 
redesignating  paragraph  (i)(4)  as 
paragraph  (i)(5),  revising  paragraph 
(i)(3),  and  adding  a  new  paragraph  (i)(4) 
to  read  as  follows: 

§403.12    Reporting  requirements  for 
POTWs  and  industrial  users. 

•  •         •         »         • 

(i)  *  *  * 

(3)  A  summary  of  compliance  and 

enforcement  activities  (including 
inspections)  conducted  by  the  POTW 
during  the  reporting  period; 

(4)  A  summary  of  changes  to  the 
POTW's  pretreatment  program  that  have 


not  been  previously  reported  to  the 
Approval  Authority;  and 


5.  Section  403.18  is  revised  to  read  as 
follows: 

§403.18    Modification  of  POTW 
pretreatment  programs. 

(a)  General.  Either  the  Approval 
Authority  or  a  POTW  with  an  approved 
POTW  Pretreatment  Program  may 
initiate  program  modification  at  any 
time  to  reQect  changing  conditions  at 
the  POTW.  Program  modification  is 
necessary  whenever  there  is  a 
significant  change  in  the  operation  of  a 
POTW  Pretreatment  Program  that  differs 
from  the  information  in  the  POTW's 
submission,  as  approved  under  §403.11. 

(b)  Substantial  modifications  defined. 
Substantial  modifications  include; 

(1)  Modifications  that  relax  POTW 
legal  authorities  (as  described  in 

§  403.8(f)(1)),  except  for  modifications 
that  direcdy  reflect  a  revision  to  this 
Part  403  or  to  40  CFR  chapter  1, 
subchapter  N,  and  are  reported  pursuant 
to  paragraph  (d)  of  this  section; 

(2)  Modifications  that  relax  local 
limits,  except  for  the  modifications  to 
local  limits  for  pH  and  reallocations  of 
the  Maximum  Allowable  Industrial 
Loading  of  a  pollutant  that  do  not 
increase  the  total  industrial  loadings  for 
the  pollutant,  which  are  reported 
pursuant  to  paragraph  (d)  of  this 
section.  Maximum  Allowable  Industrial 
Loading  means  the  total  mass  of  a 
pollutant  that  all  Industrial  Users  of  a 
POTW  (or  a  subgroup  of  Industrial 
Users  identified  by  the  POTW)  may 
discharge  pursuant  to  limits  developed 
under  §  403.5(c); 

(3)  Changes  to  the  POTW's  control 
mechanism,  as  described  in 

§403.8(f)(l)(iii); 

(4)  A  decrease  in  the  frequency  of  self- 
monitoring  or  reporting  required  of 
industrial  users; 

(5)  A  decrease  in  the  frequency  of 
industrial  user  inspections  or  sampling 
by  the  POTW; 

(6)  Changes  to  the  POTW's 
confidentiality  procedures;  and 

(7)  Other  modifications  designated  as 
substantial  modifications  by  the 
Approval  Authority  on  the  basis  that  the 
modification  could  have  a  significant 
impact  on  the  operation  of  the  POTW's 
Pretreatment  Program;  could  result  in  an 
increase  in  pollutant  loadings  at  the 
POTW;  or  could  result  in  less  stringent 
requirements  being  imposed  on 
Industi-ial  Users  of  the  POTW. 

(c)  Approval  procedures  for 
substantial  modifications. 

(1)  The  POTW  shall  submit  to  the 
Approval  Authority  a  statement  of  the 
basis  for  the  desired  program 
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modification,  a  modified  program 
description  (see  §  403.9(b)),  or  such 
other  documents  the  Approval 
Authority  determines  to  be  necessary 
under  the  circumstances. 

(2)  The  Approval  Authority  shall 
approve  or  disapprove  the  modification 
based  on  the  requirements  of  §  403.8(f) 
and  using  the  procedures  in  §  403.11(b) 
through  (f),  except  as  provided  in 
paragraphs  (c)(3)  and  (4)  of  this  section. 
The  modification  shall  become  effective 
upon  approval  by  the  Approval 
Authority. 

(3)  The  Approval  Authority  need  not 
publish  a  notice  of  decision  vmder 

§  403.11(e)  provided:  The  notice  of 
request  for  approval  under 
§403. 11(b)(1)  states  that  die  request  will 
be  approved  if  no  comments  are 


received  by  a  date  specified  in  the 
notice:  no  substantive  comments  are 
received;  and  the  request  is  approved 
without  change. 

(4)  Notices  required  by  §403.11  may 
be  performed  by  the  POTW  provided 
that  the  Approval  Authority  finds  that 
the  POTW  notice  otherwise  satisfies  the 
reouirements  of  §  403. 1 1 . 

fd)  Approval  procedures  for  non- 
substantial  modifications. 

(1)  The  POTW  shall  notify  the 
Approval  Authority  of  any  non- 
substantial  modification  at  least  45  days 
prior  to  implementation  by  the  POTW, 
in  a  statement  similar  to  that  provided 
for  in  paragraph  (c)(1)  of  this  section. 

(2)  Within  45  days  after  die 
submission  of  the  POTW's  statement, 
the  Approval  Authority  shall  notify  the 
POTW  of  its  decision  to  approve  or 


disapprove  the  non-substantial 
modification. 

(3)  If  the  Approval  Authority  does  not 
notify  the  POTW  within  45  days  of  its 
decision  to  approve  or  deny  the 
modification,  or  to  treat  the 
modification  as  substantial  under 
paragraph  fb)(7)  of  this  section,  the 
POTW  may  implement  the 
modification. 

(e)  Incorporation  in  permit  All 
modifications  shall  be  incorporated  into 
the  POTW's  NPDES  permit  upon 
approval.  The  permit  will  be  modified 
to  incorporate  the  approved 
modification  in  accordance  with  40  CFR 
122.63(g). 

[PR  Doc.  97-18860  Filed  7-16-97;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
RIN  1820-ZA09 

Rehabilitation  Short-Term  Training 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  final  priority  for  fiscal 

year  1997. 

SUMMARY:  The  Secretary  announces  a 
final  funding  priority  for  fiscal  year 
1997  under  the  Rehabilitation  Short- 
Term  Training  program.  The  Secretary 
takes  this  action  in  order  to  improve  the 
leadership  among  top-level  managers 
and  administrators  of  the  State 
Vocational  Rehabilitadon  (VR)  Services 
program. 

EFFECTIVE  DATE:  This  priority  takes  effect 
on  August  18.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sylvia  Johnson,  U.S.  Department  of 
Education.  600  Independence  Avenue, 
SW..  Room  330  Switzer  Building. 
Washington,  DC  20202-2649. 
Telephone:  (202)  205-9312.  Deaf  and 
hearing  impaired  individuals  may  call 
(202)  205-8133  for  TDD  services. 
Internet:  Sylvia  _Iohnson@ed.gov 
SUPPLEMENTARY  INFORMATION:  This 
notice  contains  a  final  priority  under  the 
Rehabilitation  Short-Term  Training 
program.  This  program  supports  special 
seminars,  institutes,  workshops,  and 
other  short-term  courses  in  technical 
matters  relating  to  vocational,  medical, 
social,  and  psychological  rehabilitation 
programs,  independent  living  services 
programs,  and  client  assistance 
programs. 

On  May  20.  1997  the  Secretary 
published  a  notice  of  proposed  priority 
for  this  program  in  the  Federal  Register 
(62  FR  27680). 

Note:  This  notice  of  final  priority  does  not 
solicit  applications.  A  notice  inviting 
applications  under  this  competition  is 
published  in  a  separate  notice  in  this  issue 
of  the  Federal  Register. 

Analysis  of  Comments  and  Changes 

In  response  to  the  Secretary's 
invitation  in  the  notice  of  proposed 
priority,  seven  parties  submitted 
comments.  An  analysis  of  the  comments 
and  of  the  changes  in  the  priority  since 
publication  of  the  notice  of  proposed 
priority  follows.  Technical  and  other 
minor  changes — and  suggested  changes 
the  Secretary  is  not  legally  authorized  to 
make  under  the  applicable  statutory 
authority — are  not  addressed. 

Comment:  Two  commenters 
identified  two  specific  issues — 
increasing  client  choice  and 
relationships  with  private  sector 


rehabilitation — that  should  be  included 
as  focal  points  in  the  development  of 
leadership  training. 

Discussion:  The  Secretary  agrees  with 
the  importance  of  both  of  these  topics  to 
the  public  program  of  vocational 
rehabilitation.  The  first,  client  choice, 
was  recommended  as  an  example  of  an 
issue  to  be  addressed  in  the  proposed 
priority.  The  issue  of  private  sector 
relationships  was  not  used  as  an 
example,  but  the  Secretary  points  out 
that  there  may  be  many  issues  of  high 
importance  to  the  public  vocational 
rehabilitation  program,  and  opinions 
will  differ  as  to  which  is  more 
important.  That  is  why  the  advisory 
committee  for  the  leadership  institute  is 
charged  with  final  selection  of  issues 
that  the  institute  will  address  through 
its  training.  Given  the  diversity  of  views 
reflected  on  the  advisory  committee,  the 
most  critical  issues  should  surface  as 
the  appropriate  foci  for  the  institute. 
Increasing  client  choice  and 
relationships  with  private  sector 
rehabilitation  may  be  among  them. 
Changes:  None. 

Comment:  Two  commenters  suggested 
that  private  sector  rehabilitation 
professionals  be  included  as  training 
participants. 

Discussion:  The  Secretary  points  out 
that  the  priority  was  established  in 
response  to  a  specific  need  for  training 
of  public  vocational  rehabilitation 
professionals  and  their  unique  needs. 
The  Rehabilitation  Services 
Administration  (RSA)  recently 
established  10  conuniuiity  rehabilitation 
program  continuing  education  centers. 
These  centers  train  staff  of  commimity 
rehabilitation  programs  that  have  a 
service  arrangement  with  a  State 
vocational  rehabilitation  agency  to 
provide  services  to  individuals  with 
disabilities  served  by  the  State  agency. 
These  centers  provide  a  broad, 
integrated  sequence  of  training  activities 
on  a  variety  of  issues,  which  may 
include  leadership  training. 
Changes:  None. 

Comment:  One  commenter  pointed 
out  that  in-service  training  grants  would 
already  have  been  awarded,  along  with 
negotiated  three-year  budgets,  and 
suggested  that  RSA  should  allow 
flexibility  in  renegotiating  in-service 
training  grants  to  help  pay  for  the  States* 
share  of  leadership  training  activities. 

Discussion:  The  Secretary  makes  clear 
that  the  institute  is  responsible  for 
determining  the  fee  for  each  participant 
in  the  leadership  training  program.  The 
Secretary  did  not  specify  that  States 
must  use  dollars  from  their  in-service 
training  grants  for  this  purpose.  It  is  up 
to  each  State  to  determine  how  it  will 


meet  the  mandatory  participant  fee 
established  by  the  institute. 
Changes:  None. 

Comment:  One  commenter  suggested 
that,  since  the  proposed  leadership 
institute  must  coordinate  with  State  VR 
in-service  training  programs  and 
Rehabilitation  Continuing  Education 
Programs  (RCEPs),  they  should  be 
represented  on  the  advisory  committee. 
Discussion:  The  Secretary  agrees  that 
the  perspective  from  both  the  in-service 
training  program  and  the  RCEPs  should 
be  represented  on  the  advisory 
committee  as  they  are  a  very  significant 
source  of  training  for  State  agency  staff. 
State  VR  agency  administrators  are 
represented  on  the  proposed  advisory 
committee,  but  the  Secretary  agrees  that 
it  also  would  be  important  to  include 
the  State  VR  agency  training  specialist 
perspective.  Likewise,  RCEP 
representation  was  not  specifically 
mentioned  in  the  priority,  but  the 
Secretary  agrees  it  should  also  be 
included. 

Changes:  The  priority  has  been 
changed  to  require  the  inclusion  of  both 
RCEP  and  State  agency  training 
specialist  representation  on  the  advisory 
committee. 

Comment:  Two  commenters 
identified  specific  models  of  leadership 
(e.g.,  Total  Quality  Management,  the 
Bass  Model  of  Transformational 
Leadership,  or  models  that  focus  on 
behavioral  characteristics  of  leadership) 
that  should  be  incorporated  into  the 
activities  of  the  leadership  institute. 

Discussion:  The  Secretary  agrees  that 
there  are  many  excellent  models  of 
leadership  training  that  could  be 
incorporated  into  the  training  ciuricula 
of  the  institute.  It  is  the  Secretary's 
expectation  that  applicants  for  this 
institute  will  propose  those  that  are 
most  appropriate  for  leaders  in  the  field 
of  rehabilitation.  Peer  reviewers  will 
consider  the  appropriateness  of  models 
in  assessing  the  applications. 
Changes:  None. 

Comment:  One  commenter  suggested 
that  the  competition  should  include  an 
efficient  means  for  determining  whether 
the  leadership  models  selected  for  the 
training  institute  apply  to  the  field  of 
rehabilitation. 

Discussion:  As  previously  noted,  the 
Secretary  expects  that  the  applicants 
will  propose  leadership  models  that  are 
most  appropriate  for  the  field  of 
rehabilitation.  In  addition,  the  Secretary 
points  out  that  the  selection  criteria  for 
the  Short-Term  Training  program 
include  "Relevance  to  the  State-Federal 
rehabilitation  service  program."  Within 
the  context  of  the  purpose  of  the  grant, 
leadership  training  for  public  vocational 
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rehabilitation  administrators,  this 
should  adequately  address  the  concern. 

Changes:  None. 

Comment:  Two  commenters  suggested 
specific  training  approaches  (e.g., 
mentoring,  distance  learning, 
competency  based  training)  that  should 
be  incorporated  into  the  curriculum  of 
leadership  training. 

Discussion:  The  Secretary  agrees  that 
there  are  many  excellent  training 
approaches  that  could  be  incorporated 
into  the  curriculum  of  the  leadership 
institute.  It  is  the  Secretary's 
expectation  that  applicants  will  propose 
those  that  are  most  appropriate  for  their 
particular  project. 

Changes:  None. 

Comment:  Two  commenters  suggested 
that  training  should  support  the  needs 
of  mid-level  managers  and  supervisors 
in  addition  to  top-level  managers  and 
administrators. 

Discussion:  The  Secretary  believes 
that  supervisory  and  mid-level 
management  training  is  different  from 
leadership  training — supervision  and 
mid-level  management  relate  more 
generally  to  improving  day-to-day 
performance  while  leadership  training 
moves  groups  of  employees  in  new 
directions  and  toward  realizing 
organizational  visions.  The  current 
system  of  RCEPs  and  in-service  training 
can  provide  supervisory  training.  The 
leadership  institute  will  focus  on 
leadership  training  for  top-level 
managers  and  administrators. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  priority  should  require  more 
than  one  leadership  institute. 

Discussion:  The  Secretary  has 
determined  that  in  order  to  ensure 
consistency  of  training  and  to  ensure 
consistent  substantial  involvement  of 
the  Department  with  the  institute,  one 
leadership  institute  best  meets  the 
Department's  needs.  The  Secretary  also 
points  out  that  an  advisory  committee. 
joinUy  selected  by  RSA  and  the 
institute,  will  be  selected  specifically  to 
maintain  the  responsiveness  of  the 
institute  and  to  keep  it  current  in  its 
content  and  approach. 

Changes:  None. 

Comment:  One  commenter  suggested 
that  the  background  section  of  the 
priority  should  recognize  the  need  for 
improving  processes  in  order  to  achieve 
high  quality  outcomes. 

Discussion:  The  Secretary  believes 
that  the  substance  of  the  comment  is 
consistent  with  the  intent  of  the 
statements  in  the  background  section. 
The  context  of  the  wording  makes  clear 
that  State  agency  emphasis  should  be 
placed  on  outcome.  This  is  consistent 


with  both  the  current  wording  of  the 
priority  and  the  comment. 
Changes:  None. 

Priority 

Under  34  CFR  75.105(c)(3)  and 
section  302(a)(1)  of  the  Rehabilitation 
Act  of  1973,  as  amended,  the  Secretary 
gives  an  absolute  preference  to 
applications  that  meet  the  following 
priority.  The  Secretary  funds  imder  this 
competition  only  applications  that  meet 
this  absolute  priority: 

National  Rehabilitation  Leadership 
Institute 

Background 

The  Secretary  has  determined  that  it 
is  in  the  best  interest  of  the  State  VR 
Services  program  to  develop  one 
national  leadership  training  institute 
that  focuses  on  leadership  skills  as 
applied  to  the  unique  issues  facing  State 
VR  agencies.  Progressive  levels  of 
training  are  needed  to  meet  the  varying 
needs  of  top-level  managers  and 
administrators.  An  advisory  conmiittee 
vdll  provide  input  into  the  curriculiun 
and  direction  concerning  which  issues 
the  institute  will  address.  Participating 
State  agencies  will  be  required  to 
provide  some  degree  of  support  to  the 
program,  as  determined  by  the  institute. 
The  institute  will  evaluate  its 
performance  euid  report  on  progress 
annually.  The  notice  of  proposed 
priority  published  on  May  20,  1997  in 
the  Federal  Register  (62  FR  27680) 
includes  more  detail  on  the  backgroiuid 
related  to  this  priority. 

Priority 

The  Secretary  will  establish  a 
National  Rehabilitation  Leadership 
Institute  that  will  focus  on  developing 
the  leadership  skills  of  top-level 
managers  and  administrators  in  State 
VR  agencies.  The  project  must  have 
plans  for  addressing  the  leadership 
needs  in  all  VR  agencies  fimded  under 
the  Act. 

The  project  must  employ  a 
curriculum  that  focuses  on  the 
development  of  leadership  skills  and  on 
the  application  of  those  skills  to  current 
challenges  and  issues  in  the  VR     ■ 
program.  The  project  must  be  capable  of 
structuring  leadership  curricula  around 
current  VR  issues  of  national 
significance,  such  as  using  VR  standards 
and  indicators  to  assess  and  improve 
agency  performance,  coordinating 
effectively  with  generic  employment 
and  training  programs,  and  increasing 
client  choice.  Actual  issues  will  be 
determined  by  the  advisory  committee 
(described  later  in  this  notice)  and  the 
Secretary. 


The  project  must  employ  a 
curriculum  that  includes  several  levels 
of  training  to  meet  the  needs  of 
audiences  ranging  from  new  State 
administrators  and  directors  to  seasoned 
administrators  and  directors.  The 
project's  curriculum  must  include 
sequential  courses  that  allow  for 
repeated  practice  of  newly  learned  skills 
over  time,  with  performance  feedback. 
The  project  must  provide  training  in  a 
peer  setting. 

The  project  must  coordinate  its 
training  activities  with  activities 
conducted  under  the  State  VR  In- 
Service  Training  program  and  the 
Rehabilitation  Continuing  Education 
Program.  These  programs  are  also 
charged  with  improving  the  leadership 
skills  of  State  agency  personnel. 
Therefore,  collaboration  and 
coordination  are  necessary. 

The  project  must  establish  an 
advisory  committee  that  includes  RSA 
central  and  regional  office 
representatives,  representatives  of  State 
VR  agency  administrators  and  trainers, 
rehabilitation  counselors,  VR  clients. 
Regional  Continuing  Education  Centers, 
other  educators  and  trainers  of  VR 
persoimel,  and  others  as  determined  to 
be  appropriate  by  the  grantee  and  RSA. 
This  committee  must  provide 
substantial  input  on  and  direction  to  the 
training  curriculum,  including  the 
specific  VR  issues  to  be  incorporated. 

The  project  must  include  an 
evaluation  component  based  upon  clear,"^ 
specific  performance  and  outcome 
measures.  The  results  must  be  reported 
in  its  aimual  progress  report. 

The  project  must  provide  for  some 
degree  of  participant  contribution  to 
training  costs. 

Goals  2000:  Educate  America  Act 

The  Goals  2000:  Educate  America  Act 
(Goals  2000)  focuses  the  Nation's 
education  reform  efforts  on  the  eight 
National  Education  Goals  and  provides 
a  framework  for  meeting  them.  Goals 
2000  promotes  new  partnerships  to 
strengthen  schools  and  expands  the 
Department's  capacities  for  helping 
communities  to  exchange  ideas  and 
obtain  information  needed  to  achieve 
the  goals. 

This  final  priority  would  address  the 
National  Education  Goal  that  every 
adult  American  will  be  literate  and  will 
possess  the  knowledge  and  skills 
necessary  to  compete  in  a  global 
economy  and  exercise  the  rights  and 
responsibilities  of  citizenship.  The  final 
priority  fiulhers  the  objectives  of  this 
Goal  by  focussing  available  funds  on 
projects  that  improve  the  leadership 
skills  of  top  administrators  of  State  VR 
agencies,  which  will  improve  the 
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responsiveness  of  the  VR  system  to 
adults  with  disabilities  and  their 

vocational  piirsu'^s. 

Intergovernmental  Review 

This  program  is  subject  to  the 
requirements  of  Executive  Order  12372 
and  the  regulations  in  34  CFR  Part  79. 
The  objective  of  the  Executive  order  is 
to  foster  an  intergovernmental 
partnership  and  a  strengthened 
federalism  by  relying  on  processes 
developed  by  State  and  local 
governments  for  coordination  and 
review  of  proposed  Federal  financial 
assistance. 

In  accordance  with  the  order,  this 
document  is  intended  to  provide  early 
notification  of  the  Department's  specific 
plans  and  actions  for  this  program. 

Applicable  Program  Regiilations 

34  CFR  Parts  385  and  390. 

Authority:  29  U.S.C  774. 
(Catalog  of  Federal  Domestic  Assistance 
Number  84.246D,  Rehabilitation  Short-Term 
Training) 

Dated:  July  14,  1997. 
Judith  E.  Heumaon, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
|FR  Doc.  97-18928  Filed  7-15-97;  8:45  ami 

BILUNG  CODC  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDANo.:  84.246L) 

RehabHitation  Short-Term  Training; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  1997 

Purpose  of  Program:  The 
Rehabilitation  Short-Term  Training 


program  provides  Federal  support  for 
developing  and  conducting  special 
spminars,  insti^'tes,  workshops  and 
technical  instruction  in  areas  of  special 
significance  to  the  delivery  of 
vocational,  medical,  social,  and 
psychological  rehabilitation  services. 

Eligible  Applicants:  States  and  public 
or  nonprofit  agencies  and  organizations, 
including  Indian  tribes  and  institutions 
of  higher  education,  are  eligible  for 
assistance  under  this  program. 

Deadline  for  Transmittal  of 
Applications:  August  18, 1997. 

Deadline  for  Intergovernmental 
Review:  September  17, 1997. 

Applications  Available:  July  18, 1997. 

Available  Funds:  $250,000. 

Estimated  Range  of  Awards: 
$200,000-5250,000. 

Estimated  Average  Size  of  Awards: 
$250,000. 

Estimated  Number  of  Awards:  1. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Maximum  Award:  In  no  case  does  the 
Secretary  make  an  award  greater  than 
$250,000  for  a  single  budget  period  of 
12  months.  The  Secretary  rejects  and 
does  not  consider  an  application  that 
proposes  a  budget  exceeding  this 
maximum  amount. 

Project  Period:  Up  to  60  months. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77,  79,  80.  81,  82, 
85,  and  86;  and  (b)  The  regulations  for 
this  program  in  34  CFR  Parts  385  and 
390. 

Priority:  The  priority  in  the  notice  of 
final  priority  for  this  program,  as 
published  elsewhere  in  this  issue  of  the 


Federal  Register,  applies  to  this 
competition. 

For  Applications  Contact:  The  Grai;t8 
and  Contracts  Services  Team,  U.S. 
Department  of  Education,  600 
Independence  Avenue,  SW.,  Room  3317 
Switzer  Building,  Washington,  DC 
20202;  or  call  (202)  205-8351. 

For  Information  Contact:  Sylvia 
Johnson,  U.S.  Department  of  Education. 
600  Independence  Avenue,  SW.,  Room 
3320,  Switzer  Building,  Washington,  DC 
20202-2649.  Telephone:  (202)  205- 
9312.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 

Information  about  the  Department's 
funding  opportunities,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed. gov;)or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov). 
However,  the  official  application  notice 
for  a  discretionary  grant  competition  is 
the  notice  published  in  the  Federal 
Register. 

Authority:  29  U.S.C.  774. 

Dated:  July  14,  1997. 
Judith  E.  Heumami, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 
[FR  Doc.  97-18929  Filed  7-16-97;  8:45  ami 
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1 845 36704 

1852 » 36704 

1853 - 36704 

1870 36704 

Proposed  Rules: 

4 36250 

7 36250 

8 36250 

1 2 37874 

14 37874 

15 - 36250.37874 

16 _ 36250 

1 7 36250 

19 37874 

22 36250 

27 36250 

28 ~ 36250 

31 :35900,  36250 

32 36250 

33 ~ 37874 

35 36250 

42 36250 
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43 .36250 

44 36250 

45 .36250 

46 „..35900 

49 „ 36250 

51 36250 

52 35900,  36250,  37847 

53 36250,37847 

245 37185 

252 37185 

9903 „ 37654 

49  CFR 

173 37149 

1 93 36465 


355 37150 

369 38034 

372 — 38035 

382 37150 

383 37150 

384 37150 

389 37150 

391 37150 

392 37150 

531 : 371 53 

1002 „ „ 35692 

1180 :.. 35692 

Proposed  Rules: 

192 37008 


195 37008 

213 _ 36138 

385. „ _ 3603S 

d'  > »••«■••••••.••...••. 36251 

594 — 37847 

1002 36477 

1 181 ^ 36480 

1182 36477.  36480 

1186... 3648C 

1187 36477 

1 188 : 36477.  36480 

50  CFR 

1 7 36481 .  36482 

285 35447.  36998.  38036, 


38037 

300 38037 

648 36704,  36738,  37154. 

37741,  38038 

660 35450.  36228 

679 36018,36739,  36740. 

36741.  37^67.  37523,  38039 
Proposed  Rules: 

■7 35762.  37852 

285 36040,  36739.  36872 

600 _ 35468 

622 35774 

630 382  46 

579 „ 37860 


IV 
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REMINDERS 

The  Items  m  ttiis  list  were 
editonall>  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  ffom 
ttiis  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  17,  1997 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Foreign  participation  in  U.S. 

telecommunications 

marVet;  effective 

competitive  opportunities 

test  changes;  published  6- 

17-97 
Tetecommuntcations  Act  of 

1996;  implementation — 

Universal  servce  policy; 
published  6-17-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  earner  certification  and 

operations: 

Digital  flight  data  recorder 
upgrade  requirements; 
published  7-1 7-97 
Class  D  airspace;  published  4- 

9-97 
Class  D  and  Class  E 

airspace;  published  6-26-97 
Class  D  and  E  airspace; 

published  3-26-97 
Class  E  airspace:  published  3- 

11-97 
Class  E  airspace;  correction; 

published  6-9-97 
En  route  domestic  airspace 

area;  putilished  5-21-97 
IFR  altitudes;  published  6-27- 

97 
Restncted  areas:  published  4- 

30-97 
TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 
Subsidized  vessels  and 

operators: 

Maritime  security  program 
(10-year),  establishment; 
putjiished  7-15-97 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlceting 
Service 

Almonds  grown  m  Calilomia; 
comments  due  by  7-22-97; 
putilished  7-7-97 


Perishable  Agricultural 
Comnxxlities  Act; 
implementation: 

Electronic  transmissions  as 
ordinary  and  usual  billing 
or  Invoice  statements; 
comments  due  by  7-21- 
97;  published  6-20-97 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  7- 
22-97;  published  7-7-97 

AGRICULTURE 

DEPARTMENT 

Agricultural  Research 

Service 

National  Artxjretum  use;  fee 
schedule;  comments  due  by 
7-21-97;  published  6-19-97 

AGRICULTURE 
DEPARTMENT 

Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Livestoci<  indemnity 
program;  comments  due 
by  7-24-97;  published  6- 
24-97 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  insurarx:e  regulations: 
Canning  and  processing 
tomatoes;  comments  due 
by  7-23-97;  published  6- 
23-97 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Electric  loans: 
Long-range  financicil 
forecasts;  comments  due 
by  7-21-97;  published  5- 
20-97 

COMMERCE  DEPARTMENT 

Acquisition  regulations: 
Empowerment  contracting; 
guidelines;  convnents  due 
by  7-21-97;  published  5- 
20-97 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fishenes — 

Pacific  Coast  groundfish; 
comments  due  by  7-22- 
97;  published  7-7-97 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  option 
transactions: 
Enumerated  agricultural 
commodities;  trade 
options;  comments  due  by 
7-24-97;  published  6-9-97 


DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  retiree  dental 
program;  comments  due 
by  7-24-97;  published  6- 
24-97 
EDUCATION  DEPARTMENT 
Protection  of  human  subjects; 
additional  protections  for 
children  involved  in  research 
activities;  comments  due  by 
7-21-97;  published  5-22-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Acquisition  regulations: 
Profit  or  fee  calculations; 
comments  due  by  7-21- 
97;  published  5-21-97 
Clean  Air  Act: 
Acid  rain  program — 
Early  reduction  credits; 
comments  due  by  7-24- 
97;  published  6-24-97 
Early  reduction  credits; 
phase  II;  comments  due 
by  7-24-97;  published 
6-24-97 
Hazardous  waste  program 
auttionzations: 

Maine;  comments  due  by  7- 
24-97;  published  6-24-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cyclanilide;  comments  due 
by  7-22-97;  put)lished  5- 
23-97 
Pendimethalin:  comments 
due  by  7-22-97;  put)lished 
5-23-97 
Superfurxl  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  7-21-97;  published 
6-19-97 
National  priorities  list 
update;  comments  due 
by  7-23-97;  published 
6-23-97 
National  priorities  list 
update;  comments  due 
by  7-23-97;  put)lished 
6-23-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  earner  services: 
Toll  free  service  access 
codes;  vanity  numbers; 
comments  due  by  7-21- 
97;  published  7-8-97 
Freedom  of  Information  Act: 
implementation;  comments 
due  by  7-25-97;  published 
6-25-97 


Frequency  allocations  and 
radio  treaty  matters: 
Equipment  Authorization 
process;  simplification, 
deregulation,  and 
electronic  filing  of 
eipplications;  comments 
due  by  7-21-97;  published 
5-5-97 
Television  broadcasting: 
Cable  Television  Consumer 
Protection  and 
Competition  Act  of  1 992— 
Irxlecent  programming  on 
leased  access  and 
public,  educational,  and 
governmental  access 
channels;  cable 
operators  policies; 
comments  due  by  7-22- 
97;  published  5-23-97 
FEDERAL  RESERVE 
SYSTEM 

Collection  of  checks  and  other 
items  from  Federal  Reserve 
banks  and  Fedwire  funds 
transfers  (Regulation  J): 
Single  funds  accounts; 
comments  due  by  7-21- 
97;  published  5-20-97 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  7-25-97;  published 
6-10-97 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  property  management: 
Public  buikjings  and 
space- 
Reimbursable  work 
authorizations;  pricing 
practtees;  comments 
due  by  7-21-97; 
published  5-22-97 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Orug 
Administration 
Animal  drugs,  feeds,  and 
related  products: 
Fluoroquirv3lones  and 
glycopeptides;  extralatiel 
use  prohibition;  comments 
due  by  7-21-97;  published 
5-22-97 
New  drug  applications — 
Investigational  use; 
adequate  and  well- 
controlled  studies; 
comments  due  by  7-22- 
97;  published  5-8-97 
Food  additives; 
Adjuvants,  production  aids, 
and  sanitizers — 
Polyethyleneglycol 
akyl(C10-C12)  ether 
sulfosuccinate,  etc.; 
comments  due  by  7-24- 
97;  published  6-24-97 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Federal  regulatory  review: 
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Coal  management; 
comments  due  by  7-21- 
97;  published  5-20-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Baker's  lari<spur  and  yellow 
larkspur;  comments  due 
by  7-21-97;  published  6- 
19-97 
Migratory  bird  hunting: 

Annual  hunting  regulations 
and  Indian  tribal  proposal 
requests;  comments  due 
by  7-25-97;  published  3- 
13-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Federal  leases;  natural  gas 
valuation  regulations; 
amendments;  witfxjrawn; 
supplemental  information 
comment  request; 
comments  due  by  7-23- 
97;  published  6-10-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration; 
Polish  and  Hungarian 
parolees;  status 
adjustment;  comments 
due  by  7-22-97;  published 
5-23-97 

JUSTICE  DEPARTMENT 

Bankruptcy  Reform  Acts  of 
1978  and  1994: 
Panel  and  standing  trustees; 
suspension  arxj  removal 


procedures;  comments 
due  by  7-22-97;  published 
5-23-97 

Radiation  Exposure 
Compensation  Act;  claims: 
Evidentiary  requirements; 
definitions  arxJ  number  of 
claims  filed;  comments 
due  by  7-22-97;  published 
5-23-97 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  material  packaging 
and  transportation: 
Vitrified  high-level  waste; 
comments  due  by  7-22- 
97;  published  5-8-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 

Practice  and  procedure: 
E-Z  Trial  pilot  program 
implementation  and 
simplified  proceedings  for 
adjudicative  process;  njles 
revision;  comments  due 
by  7-24-97;  published  6- 
24-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
HolkJay  pay  for  prevailing 
rate  employees,  premium 
pay  for  nonappropriated 
furid  wage  employees, 
etc.;  comments  due  by  7- 
22-97;  published  5-23-97 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act 
Family  relationships  and 
social  security  overall 


minimum  guarantee 
provision;  stepchild 
annuity  eligitwlity 
requirements;  comments 
due  by  7-21-97;  published 
5-22-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Overpayment  recovery  by 
offset  of  Federal  income 
tax  refurxl;  comments  due 
by  7-23-97;  published  6- 
23-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawtxidge  operations: 
Michigan;  comments  due  by 

7-21-97;  published  5-22- 

97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aviat  Aircraft  Inc.;  comments 

due  by  7-25-97;  published 

5-30-97 
Bell;  comments  due  by  7- 

21-97;  published  5-20-97 
Boeing;  comments  due  by 

7-21-97;  published  6-25- 

97 
Bombardier;  comments  due 

by  7-21-97;  published  5- 

22-97 
Fokker;  comments  due  by 

7-21-97;  published  5-10- 

97 
Raytheon;  comments  due  by 

7-25-97;  published  5-29- 

97 


Class  E  airspace,  comments 
due  by  7-22-97;  published 
6-13-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety  systems: 

Occupant  crash  protectiorv— 

ChikJ  restraint  systems; 
air  bag  warning  latiel 
on  rear-facing  child 
seats;  modification; 
comments  due  by  7-21- 
97:  published  6-4-97 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Ateohoi,  tobacco,  arxj  other 
excise  taxes: 

Persons  acquinng  firearms; 
residency  requirements; 
cross  referer>ce; 
comments  due  by  7-21- 
97,  published  4-21-97 

Persons  acquinng  firearms; 
residency  requirements; 
comments  due  by  7-21- 
97;  published  4-21-97 

TREASURY  DEPARTMENT 

Fiscal  Service 

Debt  Collection  Improvement 
Act  of  1996;  debt  collection 
authorities 

CoHection  of  delinquent 
nontax  debt  owed  to 
Federal  Government:  tax 
refund  offset  payments; 
comments  due  by  7-25- 
97;  published  6-25-97 
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Presidential  Documents 


Title  3— 

The  President 


Memorandum  of  July  16,  1997 

Implementation  of  Revised  Air  Quality  Standards  for  Ozone 
and  Particulate  Matter 


Memorandum  for  the  Administrator  of  the  Environmental  Protection 
Agency 

I  have  approved  the  issuance  of  new  air  quality  standards  to  provide  impor- 
tant new  health  protection  for  all  Americans  by  further  controlling  pollution 
from  ozone  and  particulate  matter.  These  new  standards  promise  to  improve 
the  lives  of  millions  of  Americans  in  coming  years. 

Consistent  with  my  Administration's  approach  to  regulatory  decision  making, 
I  also  want  to  ensure  that  these  new  standards  are  implemented  m  a  common 
sense,  cost-effective  manner.  It  is  critically  important  that  these  standards 
be  implemented  in  the  most  flexible,  reasonable,  and  least  burdensome 
manner,  and  that  the  Federal  Government  work  with  State  and  local  govern- 
ments and  other  interested  parties  to  this  end. 

I  have  determined  that  there  are  certain  essential  elements  of  an  approach 
to  implementation  that  will  accomplish  these  goals.  I  direct  you  to  use 
the  following  elements  when  implementing  the  new  air  quality  standards: 

•1.  Implementation  of  the  air  quality  standards  is  to  be  carried  out 
to  maximize  common  sense,  flexibility,  and  cost  effectiveness; 

2.  Implementation  shall  ensure  that  the  Nation  continues  its  progress 
toward  cleaner  air  by  respecting  the  agreements  already  made  by 
States,  communities,  and  businesses  to  clean  up  the  air,  and  by 
avoiding  additional  burdens  with  respect  to  the  beneficial  measures 
already  underway  in  many  areas.  Implementation  also  shall  be  struc- 
tured to  reward  State  and  local  governments  that  take  early  action 
to  provide  clean  air  to  their  residents:  and  to  respond  to  the  fact 
that  pollution  travels  hundreds  of  miles  and  crosses  many  State 
lines; 

3.  Implementation  shall  ensure  that  the  Environmental  Protection 
Agency  ("Agency")  completes  its  next  periodic  review  of  particulate 
matter,  including  review  by  the  Clean  Air  Scientific  Advisory  Com- 
mittee, within  5  years  of  issuance  of  the  new  standards,  as  con- 
templated by  the  Clean  Air  Act.  Thus,  by  July  2002.  the  Agency 
will  have  determined,  based  on  data  available  from  its  review. 
whether  to  revise  or  maintain  the  standards.  This  determination 
will  have  been  made  before  any  areas  have  been  designated  as 
"nonattainment"  under  the  PM:  5  standards  and  h>efore  imposition 
of  any  new  controls  related  to  the  PM2  5  standards;  and 

4.  Implementation  is  to  be  accomplished  with  the  minimum  amount 
of  paperwork  and  shall  seek  to  reduce  current  paperwork  require- 
ments wherever  possible. 
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Excellent  preliminary  work  on  the  strategy  for  carrying  out  these  implementa- 
tion principles  has  been  accomplished  by  an  interagency  Administration 
group  and  I  conunend  that  group  for  these  important  efforts.  The  group's 
work  is  set  out  in  the  attached  plan,  which  is  hereby  incorporated  by 
reference. 

In  order  for  the  implementation  of  these  standards  to  proceed  in  accordance 
with  the  goals  I  have  established,  I  hereby  direct  you.  in  consultation  with 
all  affected  agencies  and  parties,  to  undertake  the  steps  appropriate  under 
law  to  carry  out  the  attached  plan  and  to  complete  all  necessary  guidance 
and  rulemaking  no  later  than  December  31,  1998. 

This  memorandum  is  for  the  purposes  of  internal  Administration  manage- 
ment only,  and  is  not  judicially  reviewable. 

You  are  authorized  and  directed  to  publish  this  determination  and  plan 
in  the  Federal  Register. 


OO^UU^/Li^AAA  <rto^iud^ 


THE  WHITE  HOUSE 
Washington,  July  16,  1997. 


Implementation  Plan  for  Revised  Air  Quality  Standards 


An  interagency  Administration  group  has  discussed  and  evaluated  ap- 
proaches for  the  common  sense,  flexible,  and  cost  effective  implementation 
of  the  revised  National  Ambient  Air  Quality  Standards  (NAAQS)  for  ozone 
and  particulate  matter  (PM].  This  document  reflects  the  preliminan,-  work 
by  that  group  on  a  strategy  for  implementing  these  health-based  standards 
consistent  with  the  principles  discussed  by  President  Clinton  in  his  an- 
nouncement of  the  standards.  The  Environmental  Protection  Agency  (EPA) 
will  continue  to  work  with  other  Federal  agencies,  State  and  local  govern- 
ments, small  businesses,  industry,  and  environmental  and  public  health 
groups  to  fully  develop  and  implement  this  strategy. 

This  implementation  plan  provides  a  road  map  for  areas  to  attain  the  stand- 
ards and  protect  public  health  without  sacrificing  economic  growth.  The 
goals  of  the  plan  are  to:  1)  maintain  the  progress  currently  being  made 
toward  clsEiner  air  and  respect  the  agreements  and  technological  progress 
already  made  by  communities  and  businesses  to  pursue  clean  air;  2]  reward 
State  amd  local  governments  and  businesses  that  take  early  action  to  reduce 
air  pollution  levels  through  cost-effective  approaches;  3)  respond  to  the 
fact  that  pollution  can  travel  hundreds  of  miles  and  cross  many  State  lines; 

4)  work  with  the  States  to  develop  control  programs  which  employ  regulatory 
flexibility  to  minimize  economic  impacts  on  businesses  large  and  small 
to   the   greatest   possible   degree   consistent   with    public   health    protection; 

5)  minimize  planning  and  regulatory  burdens  for  State  and  local  governments 
and  businesses  where  air  quality  problems  are  regional,  not  local,  in  nature; 

6)  ensure  that  air  quality  plaiuiing  and  related  Federal.  State,  and  local 
planning  are  coordinated;  and  7)  recognize  the  substantial  lead  time  necessary 
for  State  and  local  governments  and  businesses  to  plan  for  and  meet  standards 
for  a  new  indicator  of  PM. 

The  Clean  Air  Act  (CAA)  requires  the  EPA  to  set  air  quality  standards 
to  protect  the  public  health  and  the  environment  without  consideration 
of  costs.  The  1997  revisions  to  the  NAAQS  for  ground  level  ozone  and 
PM  fulfill  this  requirement.  However,  the  Act  recognizes  that  the  EPA  and 
the  States  must  work  together  to  develop  cost-effective,  flexible,  and  fair 
implementation  plans  if  the  standards  are  to  be  met  as  expeditiously  as 
practicable. 

There  are  a  number  of  important  linkages  between  these  pollutants.  There 
is  also  a  linkage  between  these  pollutants  and  their  precursors  and  regional 
haze  problems.  Promulgation  of  the  two  standards  simultaneously  provides 
a  more  complete  description  of  the  health  and  environmental  effects  associ- 
ated with  two  of  the  major  components  of  air  pollution.  It  can  help  States 
and  local  areas  better  manage  their  air  quality  by  focusing  on  the  common 
precursors  of  both  pollutants  and  provides  the  opportunity  to  work  jointly 
with  industry  to  address  common  sources  of  multiple  air  pollutants  in 
a  comprehensive  manner.  This  will  lead  to  more  effective  and  efficient 
protection  of  public  health  amd  the  environment. 

In  addition  to  the  interagency  process,  the  EPA  has  been  soliciting  other 
input.  While  the  review  of  the  ozone  and  PM  NAAQS  was  underway, 
the  EPA  convened  a  group  of  air  quality  experts  representing  industry, 
environmental,  and  public  health  groups;  State  and  local  governments;  other 
Federal  agencies;  and  academia  under  the  Federal  Advisory  Committee  Act 
(FACA).  This  group  was  charged  by  the  Administrator  of  the  EPA  to  develop 
innovative,  flexible,  and  cost-effective  implementation  strategies  that  utilize 
a  mix  of  control  measures  to  address  ozone,  PM,  and  regional  haze.  This 
group  will  continue  working  with  the  EPA  to  further  develop  this  strategy. 

In  addition,  all  Federal  agencies  will  continue  to  do  their  part  in  carrying 
out  the  Federal  responsibilities  in  the  State/Federal  partnership  that  has 
been  so  successful  in  improving  air  quality  in  the  United  States.  In  addition, 
the  EPA,  in  partnership  with  the  other  Federal   agencies,   has  developed 
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an  interagency  research  program  that  is  described  in  Appendix  1  for  the 
coordination  of  future  research  on  both  ground  level  ozone  and  PM. 


IMPLEMENTATION  OF  OZONE  STANDARD 


Phase-out  of  1-hour  standard 


The  revised  ozone  standard  is  intended  to  replace  the  current  1-hour  standard 
with  an  8-hour  standard.  However,  the  1-hour  standard  will  continue  to 
apply  to  areas  not  attaining  it  for  an  interim  period  to  ensure  an  effective 
transition  to  the  new  8-hour  standard. 

Subpart  2  of  part  D  of  Title  I  of  the  CAA  addresses  the  requirements 
for  different  classifications  of  nonattainment  areas  that  do  not  meet  the 
current  1-hour  standard  (i.e.,  marginal,  moderate,  serious,  and  severe).  These 
requirements  include  such  items  as  mandatory  control  measures,  annual 
rate  of  progress  requirements  for  emission  reductions,  and  offset  ratios  for 
the  emissions  from  new  or  modified  stationary  sources.  These  requirements 
have  contributed  significantly  to  the  improvements  in  air  quality  since  1990. 
Although  the  EPA  initially  offered  an  interpretation  of  the  CAA  in  the 
proposed  Interim  Implementation  Policy  (IIP)  (61  PR  65764,  December  13, 
1996)  imder  which  the  provisions  of  Subpart  2  would  not  apply  to  existing 
ozone  nonattainment  areas  once  a  new  ozone  NAAQS  is  promulgated,  the 
EPA  has  reconsidered  that  interpretation  after  receiving  comments  on  the 
proposed  HP.  Based  on  EPA's  legal  review,  the  Agency  has  concluded  that 
Subpart  2  should  continue  to  apply  as  a  matter  of  law  for  the  purpose 
of  achieving  attainment  of  the  current  1-hour  standard.  Once  an  area  attains 
the  1-hour  standard,  those  provisions  will  no  longer  apply  and  the  area's 
implementation  of  the  new  8-hour  standard  would  be  governed  only  by 
the  provisions  of  Subpart  1  of  Part  D  of  Title  I. 

To  streamline  the  process  and  minimize  the  burden  on  existing  nonattain- 
ment areas,  the  1-hour  standard  will  cease  to  apply  to  an  area  upon  a 
determination  by  the  EPA  that  an  area  has  attained  air  quality  that  meets 
the  1-hour  standard.  In  light  of  the  implementation  of  the  new  8-hour 
standard,  which  is  more  stringent  than  the  existing  1-hour  standard,  States 
will  not  have  to  prepare  maintenance  plans  for  those  areas  that  attain  the 
1-hour  standard.  Within  90  days,  the  EPA  will  publish  an  action  identifying 
existing  nonattainment  areas  and  maintenance  areas  to  which  the  1-hour 
standard  will  cease  to  apply  because  they  have  attained  the  1-hour  standard. 

For  areas  where  the  air  quality  does  not  currently  attain  the  1-hour  standard, 
the  1-hour  standard  will  continue  in  effect.  The  provisions  of  Subpart  2 
would  also  apply  to  designated  nonattainment  areas  until  such  time  as 
each  area  has  air  quality  meeting  the  1-hour  standard.  At  that  time,  the 
EPA  will  take  action  so  that  the  1-hour  standard  no  longer  applies  to 
such  areas.  In  any  event,  the  "bump-up"  provisions  of  Subpart  2,  which 
require  areas  not  attaining  the  standard  by  the  applicable  attainment  date 
to  be  reclassified  to  the  next  higher  classification,  will  not  be  triggered 
by  the  failure  of  any  area  to  meet  the  new  8-hour  standard.  The  purpose 
of  retaining  the  current  standard  is  to  ensure  a  smooth  legal  and  practical 
transition  to  the  new  standard. 

Implementation  of  New  8-hour  Ozone  standard 

This  section  discusses  the  general  timeline  for  implementing  the  8-hour 
standard,  the  importance  of  regional  approaches  to  address  ozone  and  options 
for  classifying  and  designating  areas  relative  to  the  8-hour  ozone  NAAQS. 

General  Timeline  * 

Following  promulgation  of  a  revised  NAAQS,  the  Clean  Air  Act  provides 
up  to  3  years  for  State  governors  to  recommend  and  the  EPA  to  designate 
areas  according  to  their  most  recent  air  quality.  In  addition.  States  will 
have  up  to  3  years  from  designation  to  develop  and  submit  State  Implementa- 
tion Plans  (SIPs)  to  provide  for  attainment  of  the  new  standard.   Under 
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this  approach,  areas  would  be  designated  as  nonattainment  for  the  8-hour 
standard  by  2000  and  would  submit  their  nonattainment  SIPs  by  2003. 
The  Act  allows  up  to  10  years  plus  two  1-year  extensions  from  the  date 
of  designation  for  areas  to  attain  the  revised  NAAQS. 

Regional  Strategy 

Ozone  is  a  pollutant  that  travels  great  distances  and  it  is  increasingly  clear 
,  that  it  must  be   addressed  as   a  regional   problem.   For  the   past   2   years 

the  EPA  has  been  working  with  the  37  most  eastern  States  through  the 
Ozone  Transport  Assessment  Group  (OTAG)  in  the  belief  that  reducing 
interstate  pollution  will  help  all  areas  in  the  OTAG  region  attain  the  NAAQS. 
A  regionaj  approach  can  reduce  compliance  costs  and  allow  many  areas 
to  avoid  most  traditional  nonattainment  plemning  requirements.  The  OTAG 
was  sponsored  by  the  Environmental  Council  of  States,  with  the  objective 
of  evaluating  ozone  transport  and  recommending  strategies  for  mitigating 
interstate  pollution.  The  OTAG  completed  its  work  in  June  1997  and  for- 
warded recommendations  to  the  EPA.  Based  on  these  recommendations, 
in  September  1997,  the  EPA  will  propose  a  rule  requiring  States  in  the 
OTAG  region  that  are  significantly  contributing  to  nonattainment  or  interfer- 
ing with  maintenance  of  attainment  in  downwind  States  to  submit  SIPs 
to  reduce  their  interstate  pollution.  The  EPA  will  issue  the  final  rule  by 
September  1998. 

If  the  States  choose  to  establish  a  regional  emission  cap-and-trade  system, 
modeled  on  the  current  acid  rain  program,  reductions  can  be  obtained  at 
a  lower  cost.  The  EPA  will  encourage  and  assist  the  States  to  develop 
and  implement  such  a  program.  Most  important,  based  on  the  EPA's  review 
"^)f  the  latest  modeling,  a  regional  approach,  coupled  with  the  implementation 
of  other  already  existing  State  and  Federal  Clean  Air  Act  requirements, 
will  allow  the  vast  majority  of  areas  that  currently  meet  the  1-hour  standard 
but  would  not  otherwise  meet  the  new  8-hour  standard  to  achieve  healthful 
air  quality  writhout  additional  local  controls. 

Areas  in  the  OTAG  region  that  would  exceed  the  new  standard  after  the 
adoption  of  the  regional  strategy,  including  areas  that  do  not  meet  the 
current  1-hour  standard,  will  benefit  as  well  because  the  regional  NOx 
program  will  reduce  the  extent  of  additional  local  measures  needed  to  achieve 
"  the  8-hour  standard.  lt[  many  cases  these  regional  reductions  may  be  adequate 

to  meet  CAA  progress  requirements  for  a  number  of  years,  allowing  areas 
to  defer  additional  local  controls. 

Transitional  Classification 

For  areeis  that  attain  the  1-hour  standard  but  not  the  new  8-hour  standard, 
the  EPA  will  follow  a  flexible  implementation  approach  that  encourages 
cleaner  air  sooner,  responds  to  the  fact  that  ozone  is  a  regional  as  well 
as  local  problem,  and  eliminates  uri5hecessary  planning  and  regulatory  bur- 
dens for  State  and  local  governments.  A  primary  element  of  the  plan  will 
be  the  establishment  under  Section  172(a)(1)  of  the  CAA  of  a  special  "transi- 
tional" classification  for  areas  that  participate  in  a  regional  strategy  and/ 
or  that  opt  to  submit  early  plans  addressing  the  new  8-houT  standard.  Because 
many  areas  will  need  little  or  no  additional  new  local  emission  reductions 
to  reach  attainment,  beyond  those  reductions  that  will  be  achieved  through 
the  regional  control  strategy,  and  will  come  into  attainment  earlier  than 
otherwise  required,  the  EPA  will  exercise  its  discretion  under  the  law  to 
eliminate  unnecessary  local  plarming  requirements  for  such  areas.  The  EPA 
will  revise  its  rules  for  new  source  review  (NSR)  and  conformity  so  that 
States  will  be  able  to  comply  with  only  minor  revisions  to  their  existing 
programs  in  areas  classified  as  transitional.  During  this  rulemaking,  the 
EPA  will  also  reexamine  the  NSR  requirements  applicable  to  existing  non- 
attainment  areas,  in  order  to  deal  with  issues  of  fairness  among  existing 
and  new  nonattaiimient  areas.  The  transitional  classification  will  be  available 
for  any  area  attaining  the  1-hour  standard  but  not  attaining  the  8-hour 
standard  as  of  the  time  the  EPA  promulgates  designations  for  the  8-hour 
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standard.  Areas  will  follow  the  approaches  described  below  based  on  their 
status. 

(1)  Areas  attaining  the  1-hour  standard,  but  not  attaining  the  8-hour  standard, 
that  would  attain  the  8-hour  standard  through  the  implementation  of  the 
regional  NOx  transport  strategy  for  the  East. 

Based  on  the  OTAG  analyses,  areas  in  the  OTAG  region  that  can  reach 
attainment  through  implementation  of  the  regional  transport  strategy  would 
not  be  required  to  adopt  and  implement  additional  local  measures.  When 
the  EPA  designates  these  areas  under  section  107(d),  it  will  place  them 
in  the  new  transitional  classification  if  they  would  attain  the  standard  through 
implementation  of  the  regional  transport  strategy  and  are  in  a  State  that 
by  2000  submits  an  implementation  plan  that  includes  control  measures 
to  achieve  the  emission  reductions  required  by  the  EPA's  rule  for  States 
in  the  OTAG  region.  This  is  3  years  earlier  than  an  attainment  SIP  would 
otherwise  be  required.  The  EPA  anticipates  that  it  will  be  able  to  determine 
whether  such  areas  will  attain  based  on  the  OTAG  and  other  regional  model- 
ing and  that  no  additional  local  modeling  would  be  required. 

(2)  Areas  attaining  the  1-hour  standard  but  not  attaining  the  8-hour  standard 
for  which  a  regional  transport  strategy  is  not  sufficient  for  attairunent  of 
the  8-hour  st£tndard. 

To  encourage  early  planning  and  attainment  for  the  8-hour  standard,  the 
EPA  will  make  the  transitional  classification  available  to  areas  not  attaining 
the  8-hour  standard  that  will  need  additional  local  measures  beyond  the 
regional  transport  strategy,  as  well  as  to  areas  that  are  not  affected  by 
the  regional  transport  strategy,  provided  they  meet  certain  criteria.  To  receive 
the  transitional  classification,  these  areaiwnust  submit  an  attainment  SIP 
prior  to  the  designation  and  classification  process  in  2000.  The  SIP  must 
demonstrate  attainment  of  the  8-hour  standard  and  provide  for  the  implemen- 
tation of  the  necessary  emissions  reductions  on  the  same  time  schedule 
as  the  regional  transport  reductions.  The  EPA  will  work  with  affected  areas 
to  develop  a  streamlined  attairunent  demonstration.  By  submitting  these 
attainment  plans  earlier  than  would  have  otherwise  been  required,  these 
areas  would  be  eligible  for  the  transitional  classification  and  its  benefits 
and  would  achieve  cleaner  air  much  sooner  than  otherwise  required. 

(3)  Areas  not  attaining  the  1-hour  standard  and  not  attaining  the  8-hour 
standard 

The  majority  of  areas  not  attaining  the  1-hour  standard  have  made  substantial 
progress  in  evaluating  their  air  quality  problems  and  developing  plans  to 
reduce  emissions  of  ozone-causing  pollutants.  These  areas  will  be  eligible 
for  the  transitional  classification  provided  that  they  attain  the  1-hour  standard 
by  the  year  2000  and  comply  with  the  appropriate  provisions  of  section 
(1)  or  (2)  above  depending  upon  which  conditions  they  meet. 

Areas  not  Eligible  for  the  Transitional  Classification 

For  these  areas,  their  work  on  planning  and  control  programs  to  meet  the 
1-hour  standard  by  their  current  attairunent  date  (e.g.,  2005  for  Philadelphia 
and  2007  for  Chicago)  will  take  them  a  long  way  toward  meeting  the  8- 
hour  standard.  While  the  additional  local  reductions  that  they  will  need 
to  achieve  the  8-hour  standard  must  occtu  prior  to  their  8-hour  attainment 
date  (e.g.,  2010),  for  virtually  all  areas  the  additional  reductions  needed 
to  achieve  the  8-hour  standard  can  occur  after  the  1-hour  attainment  date. 
This  approach  allows  them  to  make  continued  progress  toward  attaining 
the  8-hour  standard  throughout  the  entire  period  without  requiring  new 
additional  local  controls  for  attaining  the  8-hour  standard  until  the  1-hour 
standard  is  attained.  These  areas,  however,  will  need  to  submit  an  implemen- 
tation pleui  within  3  years  of  designation  as  nonattainment  for  the  new 
standard  for  achieving  the  8-hour  standeird.  Such  a  plan  can  rely  in  large 
part  on  measures  needed  to  attain  the  1-hour  standard.  For  virtually  all 
of  these  areas,  no  additional  local  control  measures  beyond  those  needed 
to  meet  the  requirements  of  Subpart  2  and  needed  in  response  to  the  regional 
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transport  strategy  would  be  required  to  be  implemented  prior  to  their  applica- 
ble attainment  date  for  the  1-hour  standard.  Nonattainment  areas  that  do 
not  attain  the  1-hour  standard  by  their  attainment  date  would  continue 
to  make  progress  in  accordance  with  the  requirements  of  Subpart  2;  the 
control  measiu-es  needed  to  meet  the  progress  requirements  under  Subpart 
2  would  generally  be  sufficient  for  meeting  the  control  measure  and  progress 
requirements  of  Subpart  1  as  well. 

IMPLEMENTATION  OF  PARTICULATE  MATTER  STANDARDS 

As  required  under  the  Act,  within  the  next  5  years  the  EPA  will  complete 
the  next  periodic  review  of  the  PM  criteria  and  standards,  including  review 
by  the  CASAC.  As  with  all  NAAQS  reviews,  the  purpose  is  to  update 
the  pertinent  scientific  and  technical  information  and  to  determine  whether 
it  is  appropriate  to  revise  the  standards  in  order  to  protect  the  public 
health  with  an  adequate  margin  of  safety  or  to  protect  the  public  welfare. 
Although  the  EPA  has  concluded  that  the  current  scientific  knowledge  pro- 
vides a  strong  basis  for  the  revised  PMio  and  new  PM2  ?  standards,  there 
remain  scientific  uncertainties  associated  with  the  health  and  environmental 
effects  of  PM  and  the  means  of  reducing  them. 

The  following  steps  discussed  below  and  in  Appendix  1,  Interagency  Re- 
search Program,  will  address  these  concerns.  First,  recognizing  the  impor- 
tance of  developing  a  better  understanding  of  the  effects  of  fine  particles 
on  human  health,  including  their  causes  and  mechanisms,  as  well  as  the 
species  and  sources  of  PM2  5,  the  EPA  will  continue  to  sponsor  research, 
particularly  in  these  areas.  Second,  the  Administrator  of  the  EPA  will  prompt- 
ly initiate  a  new  review  of  the  scientific  criteria  on  the  effects  of  airborne 
particles  on  human  health  and  the  environment.  Within  90  days,  the  EPA 
will  develop  and  provide  to  CASAC  a  plan  and  proposed  schedule  for 
this  review  to  assure  that  the  review  is  completed  within  5  years.  The 
plan  and  schedule  will  be  published  in  the  Federal  Register.  Thus,  by 
July  2002,  the  Agency  will  have  determined,  based  on  data  available  from 
its  review,  whether  to  revise  or  maintain  the  standards.  This  determination 
will  have  been  made  before  any  areas  have  been  designated  nonattairmient 
under  the  PM2.5  standards  and  before  imposition  of  any  new  controls  related 
to  the  PM2.5  standards. 

Implementation  of  New  PM2.S  NAAQS 

As  set  forth  in  the  EPA's  final  action  regarding  PM,  the  EPA  is  establishing 
a  new  indicator  for  fine  particles  (i.e..  PM2  5)  and  promulgating  new  PM2  5 
standards.  Monitoring  and  planning  will  be  required  before  control  measures 
to  address  these  standards  would  be  required.  Therefore,  the  first  priority 
for  implementing  them  is  establishment  of  a  comprehensive  monitoring  net- 
work to  determine  ambient  fine  particle"  concentrations  across  the  country. 
The  monitoring  network  will  help  the  EPA  and  the  States  determine  which 
areas  do  not  meet  the  new  air  quality  standards,  what  are  the  major  sources 
of  PM2.5  in  various  regions,  and  what  action  is  needed  to  clean  up  the 
air.  The  EPA  and  the  States  will  consult  with  affected  stakeholders  on 
the  design  of  the  network  and  will  then  establish  the  network,  which  will 
consist  of  approximately  1,500  monitors.  All  monitors  will  provide  for  limited 
speciation,  or  analysis  of  the  chemical  composition,  of  the  particles  measured. 
At  least  50  of  the  monitors  will  provide  for  a  more  comprehensive  speciation 
of  the  particles.  The  EPA  will  work  with  states  to  deploy  the  PM2.5  monitoring 
network.  Based  on  the  ambient  monitoring  data  we  have  seen  to  date, 
these  would  generally  not  include  agricultural  areas.  The  EPA  will  fund 
the  cost  of  purchasing  the  monitors,  as  well  as  the  cost  of  analyzing  particles 
collected  at  the  monitors  to  determine  their  chemical  composition. 

Because  the  EPA  is  establishing  standards  for  a  new  indicator  for  PM  (i.e., 
PM2.5),  it  is  critical  to  develop  the  best  information  possible  before  attainment 
and  nonattainment  designation  decisions  are  made.  Three  calendar  years 
of  Federal  reference  method  monitoring  data  wiU  be  used  to  determine 
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whether  areas  meet  or  do  not  meet  the  PM25  standards.  Three  years  of 
data  will  be  available  from  the  earliest  monitors  in  the  spring  of  2001, 
and  3  years  of  data  will  be  available  from  all  monitors  in  2004.  Following 
this  monitoring  schedule  and  allowing  time  for  data  analysis,  Governors 
and  the  EPA  will  not  be  able  to  make  the  first  determinations  as  to  which 
areas  should  be  designated  nonattainment  until  at  least  2002,  5  years  from 
now.  The  Clean  Air  Act,  however,  requires  that  the  EPA  make  designation 
determinations  (i.e.,  attainment,  nonattainment,  or  unclassifiable)  within  2 
to  3  years  of  revising  a  NAAQS.  To  fulfill  this  requirement,  in  1999  the 
EPA  will  issue  "unclassifiable"  designations  for  PM25.  These  designations 
will  not  trigger  the  planning  or  control  requirements  of  part  D  of  Title 
I  of  the  Act. 

When  the  EPA  designates  PM2  5  nonattainment  areas  pursuant  to  the  Gov- 
ernors' recommendations  beginning  in  2002.  areas  will  be  allowed  3  years 
to  develop  and  submit  to  the  EPA  pollution  control  plans  showing  how 
they  will  meet  the  new  standards.  Areas  will  then  have  up  to  10  years 
from  their  redesignation  to  nonattainment  to  attain  the  PM2.5  standards 
with  the  possibility  of  two  1-year  extensions. 

In  developing  strategies  for  attaining  the  PM25  standards,  it  is  important 
to  focus  on  measures  that  decrease  emissions  that  contribute  to  regional 
pollution.  Available  information  indicates  that  nearly  one-third  of  the  areas 
projected  not  to  meet  the  new  PM25  standards,  primarily  in  the  Eastern 
United  States,  could  come  into  compliance  as  a  result  of  the  regional  SO2 
emission  reductions  already  mandated  under  the  Clean  Air  Act's  acid  rain 
program,  which  will  be  fully  implemented  between  2000  and  2010.  Similarly, 
the  Grand  Canyon  Visibility  Transport  Commission,  consisting  of  Western 
States  and  tribes,  committed  to  reducing  regional  emissions  of  PM2.5  precur- 
sors (sulfates,  nitrates,  and  organics)  to  improve  visibility  across  the  Colorado 
Plateau. 

As  detailed  PM2.5  air  quality  data  and  data  on  the  chemical  composition 
of  PM2.5  in  different  areas  become  available,  the  EPA  will  work  with  the 
States  to  analyze  regional  strategies  that  could  reduce  PM2  5  levels.  If  further 
cost-effective  regional  reductions  will  help  areas  meet  the  new  standard, 
the  EPA  will  encourage  States  to  work  together  to  use  a  cap-and-trade 
approach  similar  to  that  used  to  curb  acid  rain.  This  acid  rain  program 
delivered  enviromnental  benefits  at  a  greatly  reduced  cost. 

Given  the  regional  dimensions  of  the  PM2  5  problem,  local  governments 
and  local  businesses  should  not  be  required  to  undertake  unnecessary  plan- 
ning and  local  regulatory  measures  when  the  problem  requires  action  on 
a  regional  basis.  Therefore,  as  long  as  the  States  are  doing  their  part  to 
carry  out  regional  reduction  programs,  the  areas  that  would  attain  the  PM2.5 
standards  based  on  full  implementation  of  the  acid  rain  program  would 
not  face  new  local  requirements.  Early  identification  of  other  regional  strate- 
gies could  also  assist  local  areas  in  completing  their  programs  to  attain 
the  PM2.5  standards  after  those  areas  have  been  designated  nonattainment. 

The  EPA  will  also  encourage  States  to  coordinate  their  PM2  5  control  strategy 
development  and  efforts  to  protect  regional  visibility.  Visibility  monitoring 
and  data  analysis  will  support  both  PM2.5  implementation  and  the  visibility 
program. 

Implementation  of  Revised  PMio  NAAQS 

In  its  rule,  the  EPA  is  revising  the  current  set  of  PMio  standards.  Given 
that  health  effects  from  coarse  particles  are  still  of  concern,  the  overall 
goal  during  this  transition  period  is  to  ensure  that  PMio  control  measiwes 
remain  in  place  to  maintain  the  progress  that  has  been  achieved  toward 
attainment  of  the  current  PMio  NAAQS  (and  which  provides  benefits  for 
PM2.5)  and  protection  of  public  health. 

To  ensure  that  this  goal  is  met,  the  existing  PMio  NAAQS  will  continue 
to  apply  until  certain  critical  actions  by  the  EPA.  and  by  States  and  local 
agencies,  have  been  taken  to  sustain  the  progress  already  made.  For  areas 
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not  attaining  the  existing  PMio  NAAQS  when  the  revised  standards  go 
into  effect,  those  standards  remain  in  effect  until  the  EPA  has  completed 
a  section  172(e)  rulemaking  to  prevent  backsliding.  The  EPA  will  propose 
this  rulemaking  in  the  Fall  of  1997.  For  areas  attaining  the  existing  PMio 
NAAQS,  the  EPA  will  retain  the  existing  PMm  NAAQS  until  the  State 
*  submits  and  the  EPA  approves  the  section  110  SIP  which  States  are  required 
to  submit  within  3  years  of  a  "NAAQS  revision.  Once  those  areas  have 
an  approved  SIP,  the  EPA  will  take  action  so  the  standard  no  longer  applies. 
In  addition,  the  EPA  will  take  action  within  3  years  to  designate  areas 
for  the  revised  PMio  standards. 

COST-EFFECTIVE  IMPLEMENTATION  STRATEGIES 

There  is  a  strong  desire  to  dri'e  the  development  of  new  technologies 
with  the  potential  of  greater  emission  reduction  at  less  cost.  It  was  agreed 
that  $10,000  per  ton  of  emission  reduction  is  the  high  end  of  the  range 
of  reasonable  cost  to  impose  on  sources.  Consistent  with  the  State's  ultimate 
responsibility  to  attain  the  standards,  the  EPA  will  encourage  the  States 
to  design  strategies  for  attaining  the  PM  and  ozone  standards  that  focus 
on  getting  low  cost  reductions  and  limiting  the  cost  of  control  to  under 
$10,000  per  ton  for  all  sources.  Market-based  strategies  can  be  used  to 
reduce  compliance  costs.  The  EPA  will  encourage  the  use  of  concepts  such 
as  a  Clean  Air  Investment  Fund,  which  would  allow  sources  facing  control 
costs  higher  than  $10,000  a  ton  for  any  of  these  pollutants  to  pay  a  set 
annual  amount  per  ton  to  fund  cost-effective  emissions  reductions  from 
non-traditional  and  small  sources.  Compliance  strategies  like  this  will  likely 
lower  the  costs  of  attaining  the  standards  through  more  efficient  allocation, 
minimize  the  regulatory  burden  for  small  and  large  pollution  sources,  and 
serve  to  stimulate  technology  innovation  as  well. 

ADDITIONAL    FUTURE    ACTIVITIES    AND    COORDINATION    WITH    OTHER    FEDERAL    DE- 
PARTMENTS AND  AGENCIES 

The  approaches  outlined  above  for  implementation  of  the  current  and  new 
ozone  standards  will  be  developed  in  the  future  in  much  greater  detail. 
In  order  to  ensure  that  the  final  details  are  practical,  incorporate  common 
sense,  and  provide  the  appropriate  steps  toward  cleaning  the  air,  input 
is  needed  from  many  staJceholders  such  as  representatives  of  State  and 
local  governments,  industry,  environmental  groups,  and  Federal  agencies. 
The  EPA  will  continue  seeking  such  advice  from  a  range  of  stakeholders 
and,  after  evaluating  their  input,  propose  the  necessary  guidance  to  make 
these  approaches  work.  Moreover,  the  EPA  will  continue  to  work  with 
a  number  of  Federal  agencies  to  ensure  that  those  agencies  comply  with 
these  new  standards  in  cost-effective,  common  sense  ways.  The  guidance 
and  rules  (e.g.,  revisions  to  NSR  and  conformity)  will  be  completed  by 
the  end  of  1998. 

The  EPA  will  continue  to  work  with  the  Small  Business  Administration 
(SBA)  because  small  businesses  are  particularly  concerned  about  the  potential 
impact  resulting  from  future  control  measures  to  meet  the  revised  PM  and 
ozone  standards.  The  EPA,  in  partnership  with  SBA,  will  work  with  the 
States  to  include  in  their  SIPs  flexible  regulatory  alternatives  that  minimize 
the  economic  impact  and  paperwork  burden  on  small  businesses  to  the 
greatest  possible  degree  consistent  with  public  health  protection. 

The  EPA  and  the  Department  of  Defense  will  continue  to  work  towards 
assuring  that  the  CAA's  general  conformity  provisions  are  applied  appro- 
priately so  as  to  maintain  the  air  quality  benefits  of  this  requirement  consist- 
ent with  the  Department's  goals  for  cost-saving  consolidation  of  the  defense 
infrastructure  and  the  economic  viability  for  civilian  use  of  former  military 
bases,  in  support  of  base  realignment  and  closure  activities. 
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In  addition,  understanding  that  critical  training  using  smoke  and  obscurants 
must  continue  to  ensure  the  training  and  readiness  of  the  military,  the 
EPA  will  work  with  the  Department  of  Defense  to  develop  a  policy  that 
ensures  that  a  local  area  will  not  be  redesignated  to  nonattainment  solely 
on  the  basis  of  the  use  of  obscurants  or^smoke  for  such  purposes.  While 
there  is  a  need  to  keep  the  public  informed  of  violations  of  air  quality 
standards,  if  any  were  to  occur,  there  is  no  need  to  curtail  the  training 
or  limit  it  to  certain  weather  conditions. 

The  EPA  will  also  work  closely  with  the  Department  of  Agriculture  and 
the  Agriculture  Air  Quality  Task  Force  on  any  agricultural  issues  associated 
with  the  ozone  and  PM  standards.  By  establishing  new  standards  for  particu- 
late matter  smaller  than  2.5  micrometers  in  diameter  (PM2  5).  as  opposed 
to  tightening  the  existing  standards  for  particles  smaller  than  10  micrometers 
(PMio),  the  EPA  is  actually  focusing  regulatory  attention  away  from  farming 
and  tilling  issues.  Indeed,  soils  and  agriculture  comprise  a  much  smaller 
portion  of  the  PM2.5  problem  than  they  do  of  the  PMio  problem.  The  EPA 
will  issue  guidance  to  the  States  to  ensure  that  in  meeting  the  PM2  5  standards 
they  focus  their  control  strategies  on  sources  of  fine  particles,  rather  than 
coarse  particles  (those  particles  larger  than  PM2  5)- 

Finally,  the  EPA  will  continue  to  work  with  the  interagency  group  addressing 
fire  and  air  quality  issues.  The  EPA  recognizes  the  inevitability  of  fire, 
and  the  important  role  of  fire  in  natural  systems.  The  interagency  group 
will  develop  policies  and  practices  to  assure  compatibility  between  fire 
and  air  quality  programs  consistent  with  public  health,  safety,  and  environ- 
mental protection. 
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Appendix  1 

Interagency  Research  Program 

The  EPA  has  concluded  that  the  current  scientific  knowledge  provides  a 
strong  basis  for  the  revised  ozone  and  PMio  standards  and  the  new  PM:  5 
standards.  However,  for  both  pollutants  there  exist  uncertainties  about  the 
health  effects  and  their  causes  that  can  benefit  from  further  study.  The 
complex  chemistrv  of  their  formation  and  the  potential  for  the  regional 
transport  of  their  precursor  pollutants  and  ozone  and  PM  also  needs  to 
be  better  understood  to  design  effective  control  strategies  to  reduce  their 
concentrations  in  the  ambient  air.  The  research  program  is  structured  to 
prioritize  those  projects  that  ensure  research  activities  are  focused  on  high- 
priority  topics  and  that  the  research  carried  out  by  various  agencies  is 
both  complementary  and  timely.  The  EPA  will  reach  out  to  form  partnerships 
with  the  private  sector  and  State  and  local  governments  m  performing  the 
research  wherever  possible. 

Particulate  Matter  Research 

As  discussed  elsewhere,  the  EPA  will  complete  another  full  scientific  and 
technical  review  of  the  PM  standards  by  2002.  Simultaneous  with  the  plan- 
ning for  the  current  criteria  review  in  1993.  the  EPA  began  a  process  of 
increasing  emphasis  on  PM  research.  As  discussed  above,  commenters  on 
the  proposed  PM  NAAQS  also  expressed  significant  concerns  about  the 
science.  The  steps  discussed  below  are  intended  to  address  the  concerns 
raised  by  the  commenters. 

Based  on  the  recently  completed  comprehensive  scientific  review,  the  EPA 
is  again  reassessing  its  research  priorities  to  address  the  most  recent  under- 
standing of  these  uncertainties  with  the  development  of  two  documents. 
entitled  PM  Research  Needs  for  Human  Health  Risk  Assessment  and  ORD 
PM  Research  Program  Strategy.  These  documents  are  designed  to  highlight 
significant  health  research  needs  and  EPA/ORD's  strategy  to  address  a  subset 
of  those  needs  as  well  as  research  needs  for  implementing  the  standards. 
Both  documents  were  reviewed  by  the  Clean  Air  Scientific  .advisory  Commit- 
tee (CASAC)  in  a  November  1996  meeting,  and  are  currently  undergoing 
revisions  to  address  CASAC  comments. 

These  documents,  in  turn,  will  help  to  guide  an  expansion  of  an  ongoing 
government-wide  effort  to  target  and  coordinate  Federal  research  on  particu- 
late matter.  The  EPA,  in  partnership  with  other  Federal  agencies,  will  develop 
a  greatly  expanded  coordinated  interagency  PM  research  program.  The  pro- 
gram will  confribute  to  expanding  the  science  associated  with  particulate 
matter  health  effects,  as  well  as  developing  improved  monitoring  methods 
and  cost-effective  mitigation  strategies.  For  example,  the  Department  of 
Health  and  Human  Services  is  conducting  research  on  respiratory  disease 
and  could  undertake  surveillance  of  PM-related  health  effects.  Significant 
emphasis  will  be  placed  on  coordinating  research  on  health  effects,  biological 
mechanism  causing  effects,  monitoring,  source-receptor  relationships,  specia- 
tion  of  PM,  identification  of  sources,  control  technologies  and  regional  trans- 
port for  particulate  matter  with  corresponding  research  on  ozone  and  other 
related  pollutants  including  regional  haze.  To  assist  State  and  local  efforts 
in  completing  planning  requirements  and  reducing  PM.  the  EPA  will  work 
cooperatively  with  the  Department  of  Agriculture,  Department  of  Defense. 
Department  of  Energy,  Department  of  Transportation,  and  other  affected 
Federal  agencies  to  refine  existing,  limited  analytical  models  for  PMio  and 
to  develop  new  reliable  predictive  models  for  PM2  s- 

Tropospheric  (Ground  Level)  Ozone  Research 

To  ensure  that  the  ozone  NAAQS  and  their  implementation  continue  to 
be  based  on  the  best  available  science,  the  EPA  will  continue  its  research 
efforts  on  fropospheric  or  ground  level  ozone.  As  with  the  setting  and 
implementation  of  virtually  all  health-based  environmental  standards,  there 
remain  scientific  uncertainties  associated  with  the  effects  of  ozone  and  the 
means  of  reducing  them.  The  EPA  has  participated  in  an  intergovernmental 
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public/private  partnership  called  the  North  American  Research  Strategy  for 
Tropospheric  Ozone  (NARSTO)  that  involves  a  coordinated  effort  to  identify 
and  address  key  issues  in  the  emissions,  transport,  and  mitigation  of  photo- 
chemical pollutants.  Further,  with  the  completion  of  the  ozone  Criteria 
Document,  the  EPA  has  reassessed  the  uncertainties  and  research  needs 
on  the  health  and  ecological  effects  of  ozone  at  workshops  held  in  March 
and  May  1997,  respectively.  The  EPA  is  currently  developing  a  health  and 
ecological  effects  research  needs  document  for  ozone,  which  will  be  submit- 
ted for  review  by  CASAC. 

In  addition,  the  EPA  will  continue  broader  efforts  to  coordinate  Federal 
research  on  tropospheric  ozone.  The  public/private  NARSTO  partnership 
is  a  model  cooperative  effort  already  begun  in  the  area  of  atmospheric 
processes  and  risk  management.  NARSTO's  membership  spans  government, 
utilities  and  other  industries,  and  the  academic  community — all  following 
a  single  national  research  agenda.  The  EPA  will  also  work  in  partnership 
with  other  Federal  agencies  to  address  research  needs  on  ozone  health 
and  ecological  effects.  For  example,  the  Department  of  Health  and  Human 
Services  is  conducting  research  on  respiratory  disease  and  could  undertake 
surveillance  of  ozone-related  health  effects.  These  research  efforts  will  be 
coordinated  to  ensure  research  activities  are  focused  on  high-priority  topics 
and  that  the  research  carried  out  by  various  agencies  is  complementary. 
Significant  emphasis  wUl  be  placed  on  coordinating  both  health  effects, 
monitoring,  source-receptor,  and  control  technologies  for  ozone  with  cor- 
responding research  on  particulate  matter  and  other  related  pollutants  subject 
to  significant  regional  transport. 

(FR  Doc.  97-19201  o-  o  r 

Filed  7-17-97;  12:50pm) 
Billing  code  6560-SO-P 


38433 


Rules  and  Regulations 


Federal  Register 
Vol.  62,  No.  138 
Friday.  July  18,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Pnces  of 
new  txK)ks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  890 
RIN3206-AH46 

Federal  Employees  Health  Benefits 
Program:  Opportunities  to  EnroH  and 
Change  Enrollment 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  final 
regulations  to  simplify  and  clarify  the 
existing  Federal  Employees  Health 
Benefits  (FEHBJ  Program  regulations 
concerning  opportunities  to  enroll  and 
change  enrollment.  These  regulations 
will  make  it  easier  for  employing  offices 
to  determine  whether  circumstances 
permit  individuals  to  enroll  or  change 
enrollment,  and  will  result  in  a  reduced 
potential  for  error  and  improved 
customer  service. 
EFFECTIVE  DATE:  August  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Myers  (202)  606-0004. 
SUPPLEMENTARY  INFORMATION:  On  July  9. 
1996,  0PM  issued  proposed  regulations 
in  the  Federal  Register  (61  FR  35973) 
that  would  amend  Part  890  to  (1) 
organize  the  opportunities  to  enroll  and 
change  enrollment  into  separate 
sections  for  each  category  of  enroUee, 
(2)  group  enrollment  opportunities 
within  each  category  by  similar 
characteristics,  such  as  change  in 
employment  status,  or  loss  of  health 
benefits  coverage,  (3)  standardize 
timeframes  for  individuals  to  enroll  or 
change  enrollment,  (4)  locate  effective 
date  information  within  the  paragraph 
that  describes  the  enrollment  or  change 
opportunity,  (5)  clarify  some 
opportunities  by  removing  certain  hard 
to  define  requirements  that  individuals 
must  meet  to  become  eligible  to  enroll 


or  change,  and  (6)  permit  insurance 
carriers  to  determine  incapacity  of  self- 
support  for  children  over  age  22  under 
certain  conditions. 

0PM  received  comments  from  six 
Government  agencies,  two  insurance 
carriers,  and  one  retired  employees' 
association.  While  all  of  the  commenters 
were  in  favor  of  the  proposed 
regulations,  some  had  specific  areas  of 
concern  that  we  will  address  below.  We 
have  tried  to  list  these  issues  in  the 
same  order  as  the  regulations  that  they 
pertain  to. 

Two  commenters  recommended 
expanding  the  definition  of 
"appropriate  request"  to  include 
elections  not  to  enroll,  and  to  add  the 
term  "processing  office."  We  have 
expanded  the  definition  of  "appropriate 
request"  to  include  elections  not  to 
enroll.  We  have  also  defined  "election 
not  to  enroll"  in  the  definitions  section. 
We  do  not  believe  that  adding  the  term 
"processing  office  '  to  the  definition  of 
"appropriate  request"  is  necessary 
because  the  term  "employing  office"  as 
defined  in  §890.101  means  the  office 
with  jurisdiction  and  responsibility  for 
health  benefits  actions.  This  would 
include  the  processing  office. 

We  are  removing  the  definition  of 
"regular  tour  of  duty"  because  it  no 
longer  reflects  the  definition  as  set  forth 
in  §  610.102  of  this  chapter. 

Several  commenters  had  concerns 
with  the  new  paragraph  (c)  that  we  are 
adding  to  §  890.103  that  will  give  the 
employing  office  authority  to 
retroactively  correct  enrollee  enrollment 
code  errors.  This  paragraph  applies  only 
to  enrollment  code  errors  made  by  the 
employee  and  therefore  should  not  be 
combined  with  paragraphs  (a)  and  (b) 
which  concern  administrative  errors.  In 
the  past,  agencies  had  no  authority  to 
correct  enrollee  enrollment  code  errors. 
The  intent  of  the  new  paragraph  is  to 
give  enrollees  who  discover  that  they 
made  an  enrollment  code  error  an 
opportunity  to  have  it  corrected;  we  did 
not  intend  to  give  them  the  opportunity 
to  change  their  election  should  they  find 
that  they  are  dissatisfied  with  their 
election.  An  enrollee  who  reports  an 
enrollment  code  error  beyond  the 
specified  time  frame  must  wait  until  the 
next  open  season  to  correct  the  error.  If 
an  error  was  made  by  the  employing 
office,  then  it  would  be  an 
administrative  error  and  would  be 


subject  to  paragraphs  (a)  and  (b)  rather 
than  this  new  paragraph  (c). 

One  commenter  believes  that  these 
regulations  should  require  employees  to 
furnish  evidence  of  their  eligibility  to 
enroll  or  change  enrollment.  Employing 
offices  have  always  been  responsible  for 
determining  eligibility,  and  they  may 
require  whatever  evidence  they  need  to 
verify  that  an  event  actually  occurred.  In 
some  cases,  such  as  changes  in 
employment  status,  the  employing 
office  has  the  information  readily 
available;  in  others,  such  as 
documentation  of  a  marriage,  a  move,  or 
the  loss  of  other  group  health  insurance 
coverage,  thev  can  require  additional 
evidence.  Special  regulator)'  language  is 
not  needed. 

One  commenter  expressed  concern 
about  the  reenrollment  of  an  employee 
whose  enrollment  was  terminated  after 
365  days  of  leave  without  pay  status. 
When  this  employee  returns  to  pay 
status,  he  or  she  may  reenrol!  and  the 
enrollment  would  normally  take  effect 
on  the  first  day  of  the  next  pay  period. 
However,  if  the  employee  is  not  in  pay 
status  in  the  pay  period  after  the  one  in 
which  he  or  she  submitted  the 
enrollment  request,  the  enrollment 
could  not  take  effect.  If  an  employee's 
enrollment  terminated  after  365  days 
leave  without  pay,  and  the  employee  is 
not  entitled  to  any  further  continuation 
of  coverage  because  he  or  she  has  not 
had  4  consecutive  months  of  pay  status 
since  exhausting  the  365  days 
continuation  of  coverage  in  leave 
without  pay.  coverage  terminates  on  the 
last  day  of  his  or  her  last  pay  period  in 
pay  status.  There  is  no  need  for  special 
regulatory  language  as  this  principle  is 
reflected 'in  §890.304(a)(l)(v). 

On  July  22,  1996,  OPM  published 
interim  regulations  that  require  Federal 
agencies  to  provide  employees  entering 
leave  without  pay  status,  or  whose  pay 
is  insufficient  to  cover  their  FEHB 
premium  payments,  written  notice  of 
their  opportunitv  to  continue  their 
FEHB  coverage  (61  FR  37807).  These 
employees  have  the  option  of 
continuing  or  terminating  their  FEHB 
coverage.  Employees  who  elect  to 
terminate  their  coverage  may  enroll 
upon  their  return  to  duty  in  a  pay  status 
in  a  position  which  provides  eligibility 
for  reHB  coverage.  We  have  added  a 
provision  to  paragraph  890.301(h)(1)  of 
these  final  regulations  that  would  reflect 
this  erunllment  opportunity. 
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One  commenter  expressed  concern 
about  our  requirement  that  the  effective 
date  of  an  open  season  enrollment  must 
follow  a  pay  period  during  any  part  of 
which  the  employee  is  in  pay  status. 
This  is  not  a  new  provision  and  we  have 
made  no  change  to  the  existing 
regulation.  If  an  employee  is  in  leave 
without  pay  status  when  an  open  season 
enrollment  would  normally  take  effect, 
the  enrollment  could  not  take  effect 
until  the  employee  returns  to  pay  status. 

One  commenter  suggested  tnat  we 
define  changes  in  family  status  in  the 
definitions  section.  We  are  concerned 
that  it  would  be  unnecessarily 
restrictive  to  specify  in  regulation  the 
situations  that  we  tielieve  are  changes  in 
family  status.  We  believe  it  is  sufficient 
to  continue  to  provide  this  information 
in  our  guidance  in  the  FEHB  Handbook 
for  Personnel  and  Payroll  Offices 
(formerly  FPM  Supplement  890-1).  For 
the  convenience  of  the  reader,  we  will 
restate  the  examples  of  changes  in 
family  status  given  in  the 
supplementary  information  of  the 
proposed  regulations,  as  follows:  (1) 
Birth  or  acquisition  of  a  child;  (2) 
issuance  of  a  court  order  specifically 
requiring  an  employee  to  enroll  for  his 
or  her  children  or  provide  health 
h>enefits  protection  for  them;  (3) 
issuance  or  termination  of  a  court  order 
granting  interloculory  divorce,  limited 
divorce,  legal  separation,  or  separate 
maintenance  to  the  enroUee  or  spouse; 
(4)  entry  into  or  discharge  from  military 
service  of  a  spouse  or  of  a  child  under 
age  22. 

Two  commenters  suggest  that  we 
consider  further  changing  the 
regulations  to  give  the  employing  office 
discretion  in  determining  effective  dates 
of  enrollment  changes  in  certain 
situations.  We  do  not  favor  making  this 
change.  We  believe  that  specifying 
effective  dates  of  coverage  in  regulation 
is  easier  to  administer  and  assures  that 
all  enrollees  and  their  family  members 
are  treated  in  a  uniform  manner.  For 
example,  when  an  enroUee  changes 
from  self  only  to  self  and  family 
coverage  because  of  the  birth  of  a  child, 
the  regulations  specify  that  the  effective 
date  of  the  change  is  the  first  day  of  the 
pay  period  in  which  the  child  is  bom. 

One  commenter  expressed  concern 
about  the  events  based  upon  a  loss  of 
other  FEHB  coverage  (paragraph 
890.301(i))  and  our  extension  of  the 
enrollment  timeframe  from  31  to  60 
days.  We  are  extending  the  timeframe 
for  uniformity  and  to  try  to  reduce  the 
number  of  requests  for  belated 
enrollment.  We  realized  that  some 
individuals  may  enroll  after  the 
expiration  of  the  31-day  temporary 
extension  of  coverage,  but  within  the  60 


day  timeframe  and  that  this  will  cause 
a  gap  in  coverage.  However,  as  long  as 
the  individuals  enrolls  with  the  time 
limit  required  by  regulation,  he  or  she 
will  not  be  penalized  for  purposes  of 
meeting  the  requirements  for  continuing 
the  FEHB  enrollment  into  retirement 
(coverage  for  5  yeturs  of  service 
immediately  before  retirement,  or,  if  less 
than  5  years,  for  all  service  since  the 
first  opportxmity  to  enroll). 

One  commenter  asked  if  OPM  could 
treat  employees  and  former  spouses 
whose  plan  is  discontinued  and  who  do 
not  select  another  plan  the  same  as 
annuitants  and  deem  them  to  have 
enrolled  in  the  Blue  Cross  and  Blue 
Shield  (BCBS)  Service  Benefit  Plan.  The 
provision  for  annuitants  was  originally 
written  when  the  Aetna  plan  left  the 
FEHB  Program  and  there  were  many 
annuitants  who  did  not  respond  to  our 
request  that  they  change  plans.  It  was 
intended  to  assure  that  no  annuitant 
would  be  without  FEHB  coverage, 
especially  since  those  who  did  not 
select  another  plan  were  deemed  to 
have  cancelled  their  enrollment  and, 
generally,  annuitants  who  cancel  their 
enrollment  may  not  reenroll.  This 
provision  is  not  difficult  to  administer 
since  annuitants  have  one  employing 
office.  We  do  not  favor  extending  this 
provision  to  employees  or  former 
spouses  since  they  may  make  a  belated 
change  of  enrollment  if  their  employing 
office  permits,  or  they  can  reeruoll 
during  the  next  open  season.  We  believe 
that  giving  agencies  the  authority  to 
place  employees  and  former  spouses 
who  do  not  change  plans  in  the  BCBS 
Plan  would  be  difficult  for  agencies  to 
administer,  since  these  enrollees  might 
object  to  being  placed  in  BCBS  without 
their  consent. 

Several  comments  are  concerned 
about  our  proposal  to  permit  carriers  to 
determine  whether  an  enrollee's  child 
over  age  22  is  incapable  of  self-support 
when  the  child's  disability  appears  on  a 
list  of  specific  medical  conditions 
provided  by  OPM.  We  agree  that  carriers 
and  employing  offices  will  need  to 
communicate  their  determinations  to 
each  other  and  we  plan  to  issue 
additional  guidance  and  procedures  on 
this  issue.  The  purpose  of  our  revision 
to  the  current  regulation  is  to  provide 
uninterrupted  coverage  when  the  child's 
condition  is  so  severe  that  there  would 
be  no  question  that  the  child  is 
incapable  of  self-support  and  that  the 
condition  would  not  abate.  In  cases 
where  the  child's  condition  does  not 
appear  on  the  OPM  list,  the  enroUee 
would  have  to  contact  their  employing 
office  and  follow  the  procedures 
currently  required  for  approval. 


We  also  are  simplifying  and  clarifying 
the  current  regulations  regarding  the 
effective  date  of  cancellation  so  that  all 
cancellations  take  effect  on  the  last  day 
of  the  pay  period  in  which  the 
appropriate  request  cancelling  the 
enrollment  is  received  by  the  employing 
office. 

Another  commenter  had  several 
concerns  about  our  section  pertaining  to 
former  spouses.  Former  spouses  may 
change  to  family  status  only  if  the  child 
to  be  covered  is  a  child  of  the  former 
spouse  and  the  employee  or  annuitant. 
In  addition,  former  spouses  who 
establish  eligibility  for  a  former  spouse 
enrollment  but  postpone  enrolling  (e.g. 
because  they  are  on  active  military 
service  or  are  covered  by  CHAMPUS) 
may  enroll  at  a  later  date.  Therefore, 
there  is  no  need  for  special  regulatory 
language  for  former  spouses  who  are 
discharged  from  the  military.  Finally, 
we  deleted  the  first  sentence  of 
§  890.806(j)  because  it  is  redundant  with 
§  890.806(a). 

One  commenter  asked  why  these 
regulations  allow  aimuitants  and  former 
spouses  who  cancel  their  enrollment  for 
the  purpose  of  eru-olling  in  a  Medicare- 
sponsored  Coordinated  Care  Plan  (also 
referred  to  as  a  Medicare  HMO)  or 
Medicaid  (or  similar  State-sponsored 
program  of  medical  assistance  for  the 
needy)  to  reenroll  in  FEHB,  but  do  not 
extend  this  same  opportunity  to 
individuals  enrolled  under  the 
Temporary  Continuation  of  Coverage 
(TCC)  provisions.  FEHB  law  (5  U.S.C. 
8905a)  is  very  specific  about  the  events 
that  qualify  individuals  to  continue 
their  FEHB  coverage  under  the  TCC 
provisions,  as  follows:  (1)  Employees 
who  lose  coverage  upon  separation  from 
service;  (2)  children  who  cease  to  meet 
the  requirements  for  being  unmarried 
dependent  children,  and  (3)  former 
spouses  who  lose  coverage  under  a  self 
and  family  enrollment  because  of 
terminadon  of  marriage,  and  who  do  not 
qualify  for  coverage  under  the  former 
spouse  provisions  of  FEHB  law.  There  is 
nothing  in  the  TCC  provisions  of  law 
that  would  permit  us  to  allow  an 
individual  to  cancel  their  TCC  for  the 
purpose  of  obtaining  MCCP  or  Medicaid 
(or  similar  State-sponsored)  coverage 
and  later  reenroll. 

We  also  would  like  to  point  out  that 
we  plan  to  revise  the  Table  of 
Permissible  Changes  in  Enrollment  on 
the  back  of  the  Health  Benefits 
Registration  Form  (Standard  Form  2809) 
to  incorporate  these  changes. 

In  addition,  there  were  several 
suggesdons  to  correct  real  or  perceived 
technical  or  typographical  errors  in  the 
proposed  regulations.  We  have  made 
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changes  and  clarifications  where 
appropriate. 

Regulatory  Flexibility  Act 

I  certify  that  these  reguladons  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  primarily  affect  Federal 
employees,  annuitants,  and  former 
spous'is. 

List  of  Subjects  in  5  CFR  Part  890 

Administrative  practice  and 
procedure,  Govenunent  employees. 
Health  facilities.  Health  insurance. 
Health  professions.  Hostages,  Iraq, 
Kuwait,  Lebanon,  Reporting  and 
recordkeeping  requirements,  and 
Retirement. 

Office  of  Personnel  Management. 
James  B.  King, 
Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  890  as  follows: 

PART  890-FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  PROGRAM 

1.  The  authority  citation  for  part  890 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  8913;  §  B90.803  also 
issued  under  50  U.S.C.  403p,  22  U.S.C.  4069c 
and  4069C-1:  subpart  L  also  issued  under 
sec.  599C  of  Pub.  L.  101-513.  104  Stat.  2064, 
as  amended. 

2.  In  §890.101,  paragraph  (a),  the 
definitions  for  Enrolled  and  EnroUee  are 
revised,  the  definitions  for  Cancellation, 
Change  of  enrollment.  Register,  Register 
to  enroll,  and  Regular  tour  of  duty  are 
removed,  and  the  definitions  for 
Appropriate  request.  Cancel,  Change  the 
enrollment.  Election  not  to  enroll,  and 
Enroll  are  added  in  alphabetical  order  to 
read  as  follows: 

1 890.101    Defmttlons;  time  compwtMions. 

(«)••• 

Appropriate  request  means  a  properly 
completed  health  benefits  registration 
form  or  an  alternative  method 
acceptable  to  both  the  employing  office 
and  OPM.  Alternative  methods  must  be 
capable  of  transmitting  to  the  health 
benefits  plans  the  information  they 
require  before  accepting  an  enrollment, 
change  of  enrollment,  or  cancellation. 
Electronic  signatures,  including  the  use 
of  Persona]  Identification  Numbers 
(PIN),  have  the  same  validity  as  a 
written  signature. 

Cancel  means  to  submit  to  the 
employing  office  an  appropriate  request 
electing  not  to  be  erut)lled  by  an 
enrollee  who  is  eligible  to  continue 
enrollment. 

Change  the  enrollment  means  to 
submit  to  the  employing  office  an 


appropriate  request  electing  a  change  of 
enrollment  to  a  different  plan  or  option, 
or  to  a  different  type  of  coverage  (self 
only  or  self  and  family). 

»         *         •         *         * 

Election  not  to  enroll  means  to  submit 
to  the  employing  office  an  appropriate 
request  electing  not  to  be  enrolled  by  an 
employee  who  is  eligible  to  enroll. 

•  •         •         »         • 

Enroll  means  to  submit  to  the 
employing  office  an  appropriate  request 
electing  to  be  enrolled  in  a  health 
benefits  plan. 

Enrolled  means  an  appropriate 
request  has  been  accepted  by  the 
employing  office  and  the  enrollment  in 
a  health  benefits  plan  approved  by  OPM 
under  this  part  has  not  been  terminated 
or  cancelled. 

Enrollee  means  the  individual  in 
whose  name  the  enrollment  is  carried. 
The  term  includes  employees, 
annuitants,  former  employees,  former 
spouses,  or  children  who  are  enrolled 
after  completing  an  appropriate  request 
under  the  provisions  of  §§  890.301 , 
890.306,  890.601,  890.803.  or  890.1103 
or  have  continued  an  enrollment  as  an 
annuitant  or  survivor  annuitant  under  5 
U.S.C.  8905(b)  or  §  890.303. 

•  •         •         •         • 

3.  In  §890.103.  paragraphs  (c)  and  (d) 
are  redesignated  as  (d)  and  (e),  and  a 
new  paragraph  (c)  is  added  to  read  as 
follows: 

§•90.103    Corrwtion  of  errors. 

(c)  The  employing  office  may  make 
retroactive  correction  of  enrollee 
enrollment  code  errors  if  the  enrollee 
reports  the  error  by  the  end  of  the  pay 
period  following  the  one  in  which  he  or 
she  received  the  first  written 
documentation  (i.e.  pay  statement  or 
enrollment  change  confirmation] 
indicating  the  error. 

•  *         •         *        • 

4.  The  title  of  Subpart  C  is  received 
to  read  as  follows: 

Subpart  C— Enrollment 

5.  Section  890.301  is  revised  to  read 
as  follows: 

SB90.301    Opportunltteg  for  employ—  to 
•nroH  or  change  wvoltmont;  efloctive  dates. 

(a)  Initial  opportunity  to  enroll.  An 
employee  who  becomes  eligible  may 
elect  to  enroll  or  not  to  enroll  within  60 
days  after  becoming  eligible. 

fb)  Effective  date— generally.  Except 
as  otherwise  provided,  an  enrollment  or 
change  of  enrollment  takes  effect  on  the 
first  pay  of  the  first  pay  period  that 
begins  after  the  date  the  employing 
office  receives  an  appropriate  request  to 


enroll  or  change  the  enrollment  and  that 
follows  a  pay  period  during  any  part  of 
which  the  employee  is  in  pay  status. 

(c)  Belated  enrollment.  When  an 
employing  office  determines  that  an 
employee  was  unable,  for  cause  beyond 
his  or  her  control,  to  enroll  or  change 
the  enrollment  within  the  time  limits 
prescribed  by  this  section,  the  employee 
may  enroll  or  change  the  enrollment 
within  60  days  after  the  employee  office 
advises  the  employment  of  its 
determination. 

(d)  Enrollment  by  proxy.  Subject  to 
the  discretion  of  the  employing  office, 
an  employee's  representative,  having 
written  authorization  to  do  so.  may 
enroll  or  change  the  enrollment  for  the 
employee. 

(e)  Change  to  self  only.  (1)  An 
employee  may  change  the  enrollment 
from  self  and  family  to  self  only  at  any 
time. 

(2)  A  change  of  enrollment  to  self  only 
takes  effect  on  the  first  day  of  the  first 
pay  period  that  begins  after  the  date  the 
employing  office  receives  an 
appropriate  request  to  change  the 
enrollment,  except  that  at  the  request  of 
the  employee  and  upon  a  showing 
satisfactory  to  the  employing  office  that 
there  was  no  family  member  eligible  for 
coverage  by  the  family  enrollment,  the 
employing  office  may  make  the  change 
effective  on  the  first  day  of  the  pay 
period  following  the  one  in  which  there 
was  no  family  member. 

(f)  Open  season.  (1)  An  of)en  season 
will  be  held  each  year  from  the  Monday 
of  the  second  full  workweek  in 
November  through  the  Monday  of  the 
second  full  workweek  in  December. 

(2)  The  Director  of  the  Office  of 
Personnel  Management  may  modify  the 
dates  specified  in  paragraph  (0(1)  of  this 
section  or  hold  additional  open  seasons. 

(3)  During  an  open  season,  an  eligible 
employee  may  eruoU  and  an  enrolled 
employee  may  change  the  enrollment 
from  self  only  to  self  and  family,  from 
one  plan  or  option  to  another,  or  make 
any  combination  of  these  changes. 

(4)(i)  An  open  season  new  enrollment 
takes  effect  on  the  first  day  of  the  first 
pay  period  that  begins  in  the  next 
following  year  and  which  follows  a  pay 
period  during  any  part  of  which  the 
employee  is  in  a  pay  status. 

(ii)  An  open  season  change  of 
enrollment  takes  effect  on  the  first  day 
of  the  first  pay  period  which  begins  in 
January  of  the  next  following  year. 

(5)  When  a  belated  open  season 
enrollment  or  change  of  enrollment  is 
accepted  by  the  employing  office  under 
paragraph  (c)  of  this  section,  it  takes 
effect  as  required  by  paragraph  (0(4)  of 
this  section. 
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(g)  Change  in  family  status.  (1)  An 
eligible  employee  may  enroll  and  an 
enrolled  employee  may  chtmge  the 
enrollment  from  self  only  to  self  and 
family,  from  one  plan  or  option  to 
another,  or  make  any  combination  of 
these  changes  when  the  employee's 
family  status  changes,  including  a 
change  in  marital  status  or  any  other 
change  in  family  status.  The  employee 
must  enroll  or  change  the  enrollment 
within  the  period  beginning  31  days 
before  the  date  of  the  change  in  family 
status,  and  ending  60  days  after  the  date 
of  the  change  in  family  status. 

(2)  An  enrollment  or  change  of 
enrollment  made  in  conjunction  with 
the  birth  of  a  child,  or  the  addition  of 
a  child  as  a  new  family  member  in  some 
other  maimer.  taJces  effect  on  the  first 
day  of  the  pay  period  in  which  the  child 
is  born  or  becomes  an  eligible  family 
member. 

(h)  Change  in  employment  status.  An 
eligible  employee  may  eiut)ll  and  an 
enrolled  employee  may  change  the 
enrollment  frxjm  self  only  to  self  and 
family,  from  one  plan  or  option  to 
another,  or  maite  any  combination  of 
these  changes  when  the  employee's 
employment  status  changes.  Except  as 
otherwise  provided,  an  employee  must 
enroll  or  change  the  enrollment  within 
60  days  after  the  change  in  employment 
status.  Employment  status  changes 
include,  but  are  not  limited  to — 

(1)  A  return  to  pay  status  following 
loss  of  coverage  under  either — 

(i)  Section  890.304(a)(l)(v)  due  to  the 
expiration  of  365  days  in  leave  without 
pay  (LWOP)  status,  or 

(ii)  Section  890.502{b){5)  due  to  the 
termination  of  coverage  during  LWOP 
status. 

(2)  Reemployment  after  a  break  in 
service  of  more  than  3  days. 

(3)  Restoration  to  a  civilian  position 
after  serving  in  the  uniformed  services 
under  conditions  that  entiUe  him  or  her 
to  benefits  under  part  353  of  this 
chapter,  or  similar  authority. 

(4)  A  change  from  a  temporary 
appointment  in  which  the  employee  is 
eligible  to  enroll  under  5  U.S.C.  8906a, 
which  requires  payment  of  the  full 
premium  with  no  Government 
contribution,  to  an  appointment  that 
entities  the  employee  to  receive  the 
Government  contribution. 

(5)  Separation  fr^m  Federal 
employment  when  the  employee  or  the 
employee's  spouse  is  pregnant  and  the 
employee  supplies  medical 
documentation  of  the  pregnancy.  An 
employee  who  enrolls  or  changes  the 
enrollment  under  this  paragraph  (h)(5) 
must  do  so  during  his  or  her  final  pay 
period.  The  effective  date  of  an 
enrollment  or  a  change  of  enrollment 


under  this  paragraph  (h)(5)  is  the  first 
day  of  the  pay  period  which  the 
employing  office  receives  an 
appropriate  request  to  enroll  or  change 
the  enrollment. 

(6)  A  transfer  from  a  post  of  duty 
within  a  State  of  the  United  States  or  the 
District  of  Columbia  to  a  post  of  duty 
outside  a  State  of  the  United  States  or 
the  District  of  Columbia,  or  the  reverse. 
An  employee  who  enrolls  or  changes 
the  enrollment  under  this  paragraph 
(h)(6)  must  do  so  within  the  period 
beginning  31  days  before  leaving  the  old 
post  of  duty  and  ending  60  days  after 
arriving  at  the  new  post  of  duty. 

(7)  A  change,  without  a  break  in 
service  or  after  a  separation  of  3  days  or 
less,  to  part-time  career  employment  as 
defined  in  5  U.S.C.  3401(2)  and  5  CFR 
part  340,  subpart  B,  or  a  change  from 
such  part-time  career  employment  to 
full-time  employment  that  entities  the 
employee  to  the  full  Government 
contribution. 

(i)  Loss  of  coverage  under  this  part  or 
under  another  group  insurance  plan.  An 
eligible  employee  may  enrc  11  and  an 
enrolled  employee  may  change  the 
enrollment  from  self  only  to  self  and 
family,  frtim  one  plan  or  option  to 
another,  or  make  any  combination  of 
these  changes  when  the  employee  or  an 
eligible  family  member  of  the  employee 
loses  coverage  under  this  part  or  another 
group  health  benefits  plan.  Except  as 
otherwise  provided,  an  employee  must 
enroll  or  change  the  enrollment  within 
the  period  beginning  31  days  before  the 
date  of  loss  of  coverage,  and  ending  60 
days  after  the  date  of  loss  of  coverage. 
Losses  of  coverage  include,  but  are  not 
limited  to — 

(1)  Loss  of  coverage  under  another 
FEIHB  enrollment  due  to  the 
termination,  cancellation,  or  a  change  to 
self  only,  of  the  covering  enrollment. 

(2)  Loss  of  coverage  under  another 
federally-sponsored  health  benefits 
program. 

(3)  Loss  of  coverage  due  to  the 
termination  of  membership  in  an 
employee  organization  sponsoring  or 
underwriting  an  FEHB  plan. 

(4)  Loss  of  coverage  due  to  the 
discontinuance  of  an  FEHB  plan  in 
whole  or  in  part.  For  an  employee  who 
loses  coverage  under  this  paragraph 
(i)(4): 

(i)  If  the  discontinuance  is  at  the  end 
of  a  contract  year,  the  employee  must 
change  the  enrollment  during  the  open 
season,  unless  OPM  establishes  a 
different  time,  ff  the  discontinuance  is 
at  a  time  other  than  the  end  of  the 
contract  year,  OPM  must  establish  a 
time  and  effective  date  for  the  employee 
to  change  the  enrollment. 


(ii)  If  the  whole  plan  is  discontinued, 
an  employee  who  does  not  change  the 
enrollment  within  the  time  set  is 
considered  to  have  canceled  the  plan  in 
which  enrolled. 

(iii)  If  one  option  of  a  plan  that  has 
two  options  is  discontinued,  an 
employee  who  does  not  change  the 
enrollment  is  considered  to  be  enrolled 
in  the  remaining  option  of  the  plan. 

(5)  Loss  of  coverage  under  the 
Medicaid  program  or  similar  State- 
sponsored  program  of  medical 
assistance  for  the  needy. 

(6)  Loss  of  coverage  under  a  non- 
Federal  health  plan  because  an 
employee  moves  out  of  the  commuting 
area  to  accept  another  position  and  the 
employee's  non-federally  employed 
spouse  terminates  employment  to 
accompany  the  employee.  An  employee 
may  enroll  or  change  the  enrollment 
within  the  period  beginning  31  days 
before  the  date  the  employee  leaves 
employment  in  the  old  commuting  area 
and  ending  180  days  after  entry  on  duty 
at  place  of  employment  in  the  new 
commuting  area. 

(7)  Loss  of  coverage  under  a  non- 
Federal  health  plan. 

(j)  Move  from  comprehensive  medical 
plan 's  area.  An  employee  in  a 
comprehensive  medical  plan  who 
moves  or  becomes  employed  outside  the 
geographic  area  from  which  the  plan 
accepts  enrollments,  or  if  already 
outside  this  area,  moves  or  becomes 
employed  further  from  this  area,  may 
change  the  enrollment  upon  notifying 
the  employing  office  of  the  move  or 
change  of  place  of  employment. 
Similarly,  an  employee  whose  covered 
family  member  moves  outside  the 
geographic  area  from  which  the  plan 
accepts  enrollments,  or  if  already 
outside  this  area,  moves  further  from 
this  area,  may  change  the  enrollment 
upon  notifying  the  employing  office  of 
the  family  member's  move.  The  change 
of  enrollment  takes  effect  on  the  first 
day  of  the  pay  period  that  begins  after 
the  employing  office  receives  an 
appropriate  request. 

Ck)  On  becoming  eligible  for  Medicare. 
An  employee  may  change  the 
enrollment  from  one  plan  or  option  to 
another  at  any  time  begiiming  on  the 
30th  day  before  becoming  eligible  for 
coverage  under  titie  XVIII  of  the  Social 
Security  Act  (Medicare).  A  change  of 
enrollment  based  on  becoming  eligible 
for  Medicare  may  be  made  only  once. 

(1)  Salary  of  temporary  employee 
insufficient  to  pay  withholdings.  If  the 
salary  of  a  temporary  employee  eligible 
under  5  U.S.C.  8906a  is  not  sufficient  to 
pay  the  withholdings  for  the  plan  in 
which  the  employee  is  enrolled,  the 
employing  office  shall  notify  the 


employee  of  the  plans  available  at  a  cost 
that  does  not  exceed  the  employee's 
salary.  The  employee  may  enroll  in 
another  plan  whose  cost  is  no  greater 
than  his  or  her  salary  within  60  days 
after  receiving  such  notification  from 
the  employing  office.  The  change  of 
enrollment  takes  effect  immediately 
upon  termination  of  the  prior 
enrollment. 

6.  In  §890.302,  paragraph  (f)  is 
revised  to  read  as  follows: 

§  890.302    Coverage  of  family  memtiers. 
»        »        *        *        * 

(f)  Determiniation  of  incapacity.  (1) 
Except  as  provided  in  paragraph  (f)(2)  of 
this  section,  the  employing  office  shall 
make  determinations  of  incapacity. 

(2)  Either  the  employing  office  or  the 
carrier  may  make  a  determination  of 
incapacity  if  a  medical  condition,  as 
specified  by  OPM,  exists  that  would 
cause  a  child  to  be  incapable  of  self- 
support  during  adulthood. 

•  •        •        •        * 

7.  In  §  890.303,  paragraph  (a)(1)  is 
eimended  by  removing  "registration" 
and  adding  in  its  place  "enrollment", 
and  paragraph  (a)(3)  is  revised  to  read 
as  follows: 

S  890.303    continuation  of  enroilnwnL 

(a)  •   *   * 

(3)  For  the  purpose  of  this  part,  an 
employee  is  considered  to  have  enrolled 
at  his  or  her  first  opportunity  if  the 
employee  enrolled  during  the  first  of  the 
periods  set  forth  in  §  890.301  in  which 
be  or  she  was  eligible  to  enroll  or  was 
covered  at  that  time  by  the  enrollment 
of  another  employee  or  annuitant,  or 
whose  enrollment  was  effective  not  later 
than  December  31, 1964. 

8.  In  §  890.304,  paragraph  (a)(2)  is 
amended  by  removing  "§  890.301(ee)"    • 
and  adding  in  its  place  "§  890.301(1)", 
paragraph  (b)(1)  is  amended  by 
removing  "§  890.301(q)"  and  adding  in 
its  place  "§  890.306(q)",  and  paragraph 
(d)  is  revised  to  read  as  follows: 

§  890.304    Twmination  of  eiwoUmenL 

•  •        «        •        • 

(d)  Cancellation.  (1)  Except  as 
provided  in  §  890.807(e),  an  enroUee 
may  cancel  his  or  her  enrollment  at  any 
time  by  filing  an  appropriate  request 
with  the  employing  office.  The 
cancellation  takes  effect  on  the  last  day 
of  the  pay  period  in  which  the 
appropriate  request  cancelling  the 
enrollment  is  received  by  the  employing 
office. 

(2)  If  an  annuitant  submits 
documentation  that  the  cancellation  is 
for  the  purpose  of  enrolling  in  a  prepaid 
health  plan  under  section  1833  or  1876 


of  the  Social  Security  Act,  the 
cancellation  becomes  effective  on  the 
day  before  the  enrollment  under  the 
prepaid  health  plan  takes  effect.  Such 
documentation  must  be  submitted  to  the 
employing  office  within  the  period 
beginning  31  days  before  and  ending  31 
days  after  the  prepaid  health  plan 
enrollment  takes  effect. 

(3)  The  enroUee  and  covered  &mily 
members  are  not  entiUed  to  the 
temporary  extension  of  coverage  for 
conversion  or  to  convert  to  an 
individual  contract  for  health  benefits. 
•        •        *        •        • 

9.  Section  890.306  is  revised  to  read 
as  follows: 

§890.306  OpportunitiM  for  annuitants  to 
change  anroHmont  or  to  raenroll;  effective 
date*. 

(a)  Requirements  to  continue 
coverage.  (1)  To  be  eligible  to  continue 
coverage  in  a  plan  under  this  part,  a 
former  employee  in  receipt  of  an 
annuity  must  meet  the  statutory 
requirements  under  5  U.S.C.  8905(b)  of 
having  retired  on  an  immediate  aimuity 
and  having  been  covered  by  a  plan 
under  this  part  for  the  5  years  of  service 
immediately  before  retirement,  or  if  less 
than  5  years,  for  all  service  since  his  or 
her  first  opportimity  to  enroll,  unless 
OPM  waives  the  requirement  under 
§890.108. 

(2)  To  be  eligible  to  continue  coverage 
in  a  plan  under  this  i>art,  a  survivor 
aimuitant  must  be  covered  as  a  family 
member  when  the  employee  or 
annuitant  dies. 

(b)  Effective  date — generally.  Except 
as  otherwise  provided,  an  annuitant's 
change  of  enrollment  takes  effect  on  the 
first  day  of  the  first  pay  period  that 
begins  after  the  date  the  employing 
office  receives  an  appropriate  request  to 
change  the  enrollment. 

(c)  Belated  enrollment.  When  an 
employing  office  determines  that  an 
annuitant  was  unable,  for  cause  beyond 
his  or  her  control,  to  continue  coverage 
by  enrolling  in  his  or  her  own  name  or 
change  the  enrollment  within  the  time 
limits  prescribed  by  this  section,  the 
annuitant  may  do  so  within  60  days 
after  the  employing  office  advises  the 
annuitant  of  its  determination. 

(d)  Enrollment  by  proxy.  Subject  to 
the  discretion  of  the  employing  office, 
an  annuitant's  representative,  having 
written  authorization  to  do  so,  may 
continue  the  annuitant's  coverage  by 
enrolling  in  the  annuitant's  own  name, 
or  change  the  enrollment  for  the 
annuitant. 

(e)  Change  to  self  only.  (1)  An 
annuitant  may  change  the  enrollment 
from  self  and  family  to  self  only  at  any 
time. 


(2)  A  change  of  enrollment  to  self  only 
takes  effect  on  the  first  day  of  the  first 
pay  period  that  begins  after  the  date  the 
employing  office  receives  an 
appropriate  request  to  change  the 
enrollment,  except  that  at  the  request  of 
the  annuitant  and  upon  a  showing 
satisfactory  to  the  employing  office  that 
there  was  no  family  member  eligible  for 
coverage  under  the  family  enrollment, 
the  employing  office  may  make  the 
change  e^ctive  on  the  first  day  of  the 
pay  period  following  the  one  in  which 
there  was  no  family  member. 

(f)  Open  season.  (1)  During  an  open 
season  as  provided  by  §  890.301  (f)^ 

(i)  An  enrolled  annuitant  may  change 
the  enrollment  from  self  only  to  self  and 
family,  from  one  plan  or  option  to 
another,  or  make  any  combination  of 
these  changes. 

(ii)  An  annuitant  who  cancelled  the 
eiLrollment  under  this  part  for  the 
purpose  of  enrolling  in  a  prepaid  health 
plan  under  section  1833  or  1876  of  the 
Social  Security  Act,  and  who 
subsequentiy  voluntarily  disenrolls 
frt)m  the  prepaid  health  plan,  may 
reenroll. 

(iii)  An  annuitant  who  cancelled  the 
enrollment  under  this  part  because  he  or 
she  furnished  proof  of  eligibility  for 
coverage  under  the  Medicaid  program  or 
similar  State-sponsored  program  of 
medical  assistance  for  the  needy,  and 
who  wishes  to  reenroll  in  a  plan  under 
this  part  for  reasons  other  than  an 
involuntary  loss  of  that  coverage,  may 
do  so. 

(2)  An  open  season  reenrollment  or 
change  of  enrollment  takes  effect  on  the 
first  day  of  the  first  pay  period  that 
begins  in  January  of  the  next  following 
year. 

(3)  When  a  belated  open  season 
reenrollment  or  change  of  enrollment  is 
accepted  by  the  employing  office  under 
paragraph  (c)  of  this  section,  it  takes 
effect  as  required  by  paragraph  (f)(2)  of 
this  section. 

(g)  Change  in  family  status.  (1)  An 
enrolled  former  employee  in  receipt  of 
an  annuity  may  change  the  enrollment 
from  self  only  to  self  and  family,  from 
one  plan  or  option  to  another,  or  make 
any  combination  of  these  changes  when 
the  annuitant's  family  status  changes, 
including  a  change  in  martial  status  or 
any  other  change  in  family  status.  In  the 
case  of  an  enrolled  survivor  aimuitant, 

a  change  in  family  status  based  on 
additional  family  members  occiu^  only 
if  the  additional  family  members  are 
family  members  of  the  deceased 
employee  or  annuitant.  The  annuitant 
must  change  the  enrollment  within  the 
period  beginning  31  days  before  the  date 
of  the  change  in  family  status,  and 
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ending  60  days  after  the  date  of  the 
change  in  family  status. 

(2)  A  change  of  enrollnient  made  in 
conjunction  with  the  birth  of  a  child,  or 
the  addition  of  a  child  as  a  new  family 
member  in  some  other  manner,  taJtes 
effect  on  the  first  day  of  the  pay  period 
in  which  the  child  is  bom  or  becomes 
an  eligible  family  member. 

(h)  ReenroUment  of  annuitants  who 
cancelled  enrollment  to  enroll  in  a 
Medicare-sponsored  Coordinated  Care 
Plan.  (1)  An  annuitant  who  had  been 
enrolled  (or  was  otherwise  eligible  to 
enroll)  for  coverage  under  this  part  and 
cancelled  the  enrollment  for  the 
purpose  of  enrolling  in  a  prepaid  health 
plan  under  section  1833  or  1876  of  the 
Social  Security  Act  (as  provided  by 
§  890.304(d)).  and  who  is  subsequently 
involuntarily  disenrolled  from  the 
prepaid  health  plan,  may  immediately 
reenroll  in  any  available  plan  under  this 
part  at  any  time  beginning  31  days 
before  and  ending  60  days  after  Uie 
disenrollment.  A  reenrollment  under 
this  paragraph  (h)  takes  effect  on  the 
date  following  the  effective  date  of  the 
disenrollment  as  shown  on  the 
documentation  from  the  prepaid  health 
plan. 

(2)  An  annuitant  who  voluntarily 
disenroUs  from  the  prepaid  health  plan 
must  do  so  in  conjunction  with 
reeruDlling  in  a  plan  under  this  part 
during  the  next  available  open  season 
(as  provided  by  paragraph  (f)  of  this 
section)  to  assure  continuing 
uninterrupted  health  plan  coverage. 

(i)  Reenrollment  of  annuitants  who 
cancelled  enrollment  because  of 
eligibility  under  Medicaid  or  similar 
State-sponsored  program  of  medical 
assistance  for  the  needy.  (1)  An 
annuitant  who  had  been  enrolled  (or 
was  otherwise  eligible  to  enroll)  for 
coverage  under  this  p>art  and  cancelled 
the  enrollment  because  he  or  she 
furnished  proof  of  eligibility  for 
coverage  under  the  Medicaid  program  or 
a  similar  State-sponsored  program  of 
medical  assistance  for  the  needy,  and 
who  involimtarily  loses  that  coverage, 
may  reenroll  in  any  available  plan 
under  this  part  at  any  time  beginning  31 
days  before  and  ending  60  days  after  the 
loss  of  Medicaid  or  similar  State- 
sponsored  coverage.  A  reerutillment 
under  this  paragraph  (i)(l)  takes  effect 
on  the  date  following  the  date  of  loss  of 
Medicaid  or  similar  State-sponsored 
coverage. 

(2)  An  aimuitant  who  cancelled  his  or 
her  enrollment  because  he  or  she 
furnished  proof  of  eligibility  for 
coverage  under  the  Medicaid  program  or 
a  similar  State-sponsored  program  of 
medical  assistance  for  the  needy,  and 
who  wishes  to  reenroll  in  a  plan  under 


this  part  for  reasons  other  than  an 
involuntary  loss  of  that  coverage,  may 
do  so  during  the  next  available  open 
season  as  provided  by  paragraph  (f)  of 
this  section. 

(j)  Annuitants  who  apply  for 
postponed  minimum  retirement  age 
plus  10  years  of  service  (MRA  plus  10) 
annuity.  (1)  A  former  employee  who 
meets  the  requirements  for  an 
immediate  annuity  under  5  U.S.C. 
8412(g)  and  for  continuation  of  coverage 
under  5  U.S.C.  8905(b)  at  the  time  of 
separation,  and  whose  enrollment  is 
terminated  under  §890. 304(a)(l)(ii)  may 
enroll  in  a  health  benefits  plan  under 
this  part  within  60  days  after  OPM  mails 
the  former  employee  a  notice  of 
eligibility.  If  such  former  employee  dies 
before  the  end  of  this  60-day  election 
period,  a  survivor  who  is  entitled  to  a 
survivor  annuity  may  enroll  in  a  health 
beneSts  plan  under  Uiis  part  within  60 
days  after  OPM  mails  the  survivor  a 
notice  of  eligibility. 

(2)  The  former  employee's  enrollment 
takes  efiiect  on  the  first  day  of  the  month 
following  the  month  in  which  OPM 
receives  the  appropriate  request  or  on 
the  commencing  date  of  annuity, 
whichever  is  later.  A  survivor's 
eiutjllment  takes  effect  on  the  first  day 
of  the  month  following  the  month  in 
which  OPM  receives  the  appropriate 
request. 

(k)  Restoration  of  annuity  or 
compensation  payments.  (1)  A  disability 
annuitant  who  was  enrolled  in  a  health 
benefits  plan  under  this  part 
immediately  before  his  or  her  disability 
aimuity  was  terminated  because  of 
restoration  to  earning  capacity  or 
recovery  from  disability,  and  whose 
disability  annuity  is  restored  under  5 
U.S.C.  8337(e)  after  December  31, 1983. 
or  8455(b),  may  enroll  in  a  health 
benefits  plan  under  this  part  within  60 
days  after  OPM  mails  a  notice  of 
insurance  eligibility.  The  enrollment 
takes  effect  on  the  first  day  of  the  month 
after  the  date  OPM  receives  the 
appropriate  request. 

(2)  An  armuitant  who  was  enrolled  in 
a  health  benefits  plan  under  this  part 
immediately  before  his  or  her 
compensation  was  terminated  because 
OWCP  determined  that  he  or  she  had 
recovered  from  the  job-related  injury  or 
disease,  and  whose  compensation  is 
restored  due  to  a  reciurence  of 
disability,  may  enroll  in  a  health 
benefits  plan  under  this  part  within  60 
days  after  OWCP  mails  a  notice  of 
insurance  eligibility.  The  enrollment 
takes  effect  on  the  first  day  of  the  pay 
period  after  the  date  OWCP  receives  the 
appropriate  request. 

(3)  A  siirviving  spouse  who  was 
covered  by  a  health  benefits  enrollment 


under  this  part  immediately  before  his 
or  her  survivor  annuity  was  terminated 
because  of  remarriage,  and  whose 
survivor  annuity  is  later  restored,  may 
enroll  in  a  health  benefits  plan  under 
this  part  within  60  days  after  OPM  mails 
a  notice  of  eligibility.  The  enrollment 
takes  effect  on  either — 

(i)  The  first  day  of  the  month  after  the 
date  OPM  receives  the  appropriate 
request;  or 

(ii)  The  date  of  restoration  of  the 
survivor  aimuity  or  October  1, 1976, 
whichever  is  later. 

(4)  A  siuviving  child  who  was 
covered  by  a  health  benefits  enrollment 
under  this  part  immediately  before  his 
or  her  survivor  annuity  was  terminated 
because  he  or  she  ceased  being  a 
student,  and  whose  survivor  annuity  is 
later  restored,  may  enroll  in  a  health 
benefits  plan  imder  this  part  within  60 
days  after  OPM  mails  a  notice  of 
eligibility.  The  eimillment  takes  effect 
on  the  first  day  of  the  month  after  the 
date  OPM  receives  the  appropriate 
request  or  the  date  of  restoration  of  the 
survivor  armuity,  whichever  is  later. 

(5)  A  surviving  child  who  was 
covered  by  a  health  benefits  enrollment 
\mder  this  part  immediately  before  his 
or  her  survivor  annuity  was  terminated 
because  he  or  she  married,  and  whose 
survivor  aimuity  is  later  restored 
because  the  marriage  ended,  may  enroll 
in  a  health  benefits  plan  under  this  part 
within  60  days  after  OPM  mails  a  notice 
of  eligibility.  The  enrollment  takes  effect 
on  the  first  day  of  the  month  after  the 
date  OPM  receives  the  appropriate 
request  or  the  date  of  restoration  of  the 
survivor  aimuity,  whichever  is  later. 

(6)  A  surviving  spouse  who  received 
a  basic  employee  death  benefit  under  5 
U.S.C.  8442(b)(1)(A)  and  who  was 
covered  by  a  health  benefits  enrollment 
under  this  part  immediately  before 
remarriage  prior  to  age  55,  may  enroll  in 
a  health  benefits  plan  under  this  part 
upon  termination  of  the  remarriage.  The 
survivor  must  provide  OPM  with  a 
certified  copy  of  the  notice  of  death  or 
the  court  order  terminating  the 
marriage.  The  surviving  spouse  must 
enroll  within  60  days  after  OPM  mails 

a  notice  of  eligibility.  The  eiut)llment 
takes  effect  on  the  first  day  of  the  month 
after  the  date  OPM  receives  the 
appropriate  request  and  the  notice  of 
death  or  court  order  terminating  the 
remarriage. 

(1)  Loss  ofcovemge  under  this  part  or 
under  another  group  insurance  plan.  An 
annuitant  who  meets  the  requirements 
of  paragraph  (a)  of  this  section,  and  who 
is  not  enrolled  but  is  covered  by  another 
enrollment  under  this  part  may 
continue  coverage  by  enrolling  in  his  or 
her  own  name  when  the  annuitant  loses 


Federal  Register  /  Vol.  62,  No.  138  /  Friday,  July  18.  1997  /  Rules  and  Regulations  38439 


coverage  under  the  other  enrollment 
under  this  part.  An  enrolled  aimuitant 
may  change  the  enrollment  bom  self 
only  to  self  and  family,  from  one  plan 
or  option  to  another,  or  make  any 
combination  of  these  changes  when  the 
annuitant  or  an  eligible  family  member 
of  the  annuitant  loses  coverage  under 
this  part  or  under  another  group  health 
benefits  plan.  Except  as  otherwise 
provided,  an  annuitant  must  enroll  or 
change  the  enrollment  within  the  period 
beginning  31  days  before  the  date  of  loss 
of  coverage  and  ending  60  days  after  the 
date  of  loss  of  coverage.  Losses  of 
coverage  include,  but  are  not  limited 
to— 

(1)  Loss  of  coverage  under  another 
FEHB  enrollment  due  to  the 
termination,  cancellation,  or  a  change  to 
self  only,  of  the  covering  enrollment; 

(2)  Loss  of  coverage  under  another 
federally-sponsored  health  benefits 
program; 

(3)  Loss  of  coverage  due  to  the 
termination  of  membership  in  an 
employee  organization  sponsoring  or 
underwriting  an  FEHB  plan; 

(4)  Loss  or  coverage  due  to  the 
discontinuance  of  an  FEHB  plan  in 
whole  or  in  part.  For  an  annuitant  who 
loses  coverage  under  this  paragraph 

(1)(4)-  ^         _, 

(i)  If  the  discontifluance  is  at  the  end 
of  a  contract  year,  the  annuitant  must 
change  the  enrollment  during  the  open 
season,  unless  OPM  establishes  a 
different  time.  If  the  discontinuance  is 
at  a  time  other  than  the  end  of  the 
contract  year,  OPM  must  establish  a 
time  and  effective  date  for  the  annuitant 
to  change  the  enrollment; 

(ii)  If  a  plan  has  only  one  option  and 
is  discontinued,  an  annuitant  who  does 
not  change  the  enrollment  is  deemed  to 
have  enrolled  in  the  standard  option  of 
the  Blue  Cross  and  Blue  Shield  Service 
Benefit  Plan. 

(iii)  If  a  plan  has  two  options,  and  one 
option  of  the  plan  is  discontinued,  an 
annuitant  who  does  not  change  the 
enrollment  is  considered  to  be  enrolled 
in  the  remaining  option  of  the  plan. 

(iv)  If  a  plan  has  two  options  and  both 
options  are  discontinued,  an  annuitant 
who  does  not  change  the  enrollment  is 
deemed  to  have  enrolled  in  the 
corresponding  option  of  the  Blue  Cross 
and  Blue  Shield  Service  Benefit  Plan.  If 
the  annuitant  is  enrolled  in  a  high 
option  and  his  or  her  annuity  is 
insufficient  to  pay  the  withholding  for 
the  high  option,  the  annuitant  is 
deemed  to  have  enrolled  in  the  standard 
option  of  the  Blue  Cross  and  Blue 
Shield  Service  Benefit  Plan.  The 
exemptions  from  debt  collection 
procedures  that  are  provided  under 
§§831. 1305(d)(2)  and  845.2Q5(d)(2)  of 


this  chapter  apply  to  elections  under 
this  paragraph  (l)(4)(iv); 

(5)  Loss  of  coverage  under  the 
Medicaid  program  or  similar  State- 
sponsored  program  of  medical 
assistance  for  the  needy. 

(6)  Loss  of  coverage  under  a  non- 
Federal  health  plan. 

(m)  Move  from  comprehensive 
medical  plan's  area.  An  annuitant  in  a 
comprehensive  medical  plan  who 
moves  or  becomes  employed  outside  the 
geographic  area  from  which  the  plan 
accepts  enrollments,  or,  if  already 
outside  this  area,  moves  or  becomes 
employed  further  from  this  area,  may 
change  the  enrollment  upon  notifying 
the  employing  office  of  the  move  or 
change  of  place  of  employment. 
Similarly,  an  annuitant  whose  covered 
family  member  moves  outside  the 
geographic  area  from  which  the  plan 
accepts  enrollments,  or  if  already 
outside  this  area,  moves  further  from 
this  area,  may  change  the  enrollment 
upon  notifying  the  employing  office  of 
the  family  member's  move.  The  change 
of  enrollment  takes  effect  on  the  first 
day  of  the  pay  period  that  begins  after 
the  employing  office  receives  an 
appropriate  request. 

(n)  Overseas  post  of  duty.  An 
annuitant  may  change  the  enrollment 
from  self  only  to  self  and  family,  from 
one  plan  or  option  to  another,  or  make 
any  combination  of  these  changes 
within  60  days  after  the  retirement  or 
death  of  the  employee  on  whose  service 
tide  to  annuity  is  based,  if  the  employee 
was  stationed  at  a  post  of  duty  outside 
a  State  of  the  United  States  or  the 
District  of  Columbia  at  the  time  of 
retirement  or  death. 

(o)  On  return  from  a  uniformed 
service.  An  enrolled  annuitant  who 
enters  on  duty  in  a  uniformed  service 
for  31  days  or  more  may  change  the 
enrollment  within  60  days  after 
separation  from  the  uniformed  service. 

(p)  On  becoming  eligible  for  Medicare. 
An  annuitant  may  change  the 
enrollment  from  one  plan  or  option  to 
another  at  any  time  beginning  on  the 
30th  day  before  becoming  eligible  for 
coverage  under  tide  XVIII  of  the  Social 
Security  Act  (Medicare).  A  change  of 
enrollment  based  on  becoming  eligible 
for  Medicare  may  be  made  only  once. 

(q)  Annuity  insufficient  to  pay 
withholdings.  (1)  If  an  annuity  is 
insufficient  to  pay  the  withholdings  for 
the  plan  that  the  annuitant  is  enrolled 
in,  die  retirement  system  must  provide 
the  annuitant  with  information 
regarding  the  avadlable  plans  and 
written  notification  of  the  opportunity 
to  either —        ,.- 


(i)  Pay  the  premium  directiy  to  the 
retirement  system  in  accordance  with 
§  890.502(d);  or 

(ii)  Enroll  in  any  plan  in  which  the 
annuitant's  share  of  the  premium  is  less 
than  the  amount  of  annuity.  If  the 
annuitant  elects  to  change  to  a  lower 
cost  enrollment,  the  change  takes  effect 
immediately  upon  loss  of  coverage 
under  the  prior  enrollment. 

(2)  If  the  annuitant  is  enrolled  in  the 
high  option  of  a  plan  that  has  two 
options,  and  does  not  change  the 
enrollment  to  a  plan  in  which  the 
annuitant's  share  of  the  premium  is  less 
than  the  amount  of  aimuity  or  does  not 
elect  to  pay  premiums  directiy.  the 
annuitant  is  deemed  to  have  enrolled  in 
the  standard  option  of  the  same  plan, 
unless  the  annuity  is  insufficient  to  pay 
the  withholdings  for  the  standard 
option. 

(3)  An  annuitant  whose  enrollment 
was  terminated  because  the  amount  of 
annuity  was  insufficient  to  cover  the 
enrollee's  share  of  the  premium  may 
apply  to  be  reinstated  in  any  available 
plan  or  option. 

(4)  An  annuitant  who  can  show 
evidence  that  he  or  she  previously 
changed  to  a  lower  cost  option,  plan,  or 
to  a  self-only  enrollment  prior  to  May 
29.  1990,  because  the  annuity  was 
insufficient  to  cover  the  withholdings 
for  the  plan  in  which  he  or  she  was 
enrolled,  may  apply  to  change  the 
enrollment  to  any  available  plan  or 
option  in  which  the  enrollee's  share  of 
the  total  premium  exceeds  his  or  her 
monthly  annuity. 

(5)  The  effective  date  of  the 
reinstatement  of  enrollment  of  an 
annuitant  whose  enrollment  was 
terminated,  or  the  change  of  enrollment 
of  an  annuitant  who  previously  changed 
enrollment  because  his  or  her  annuity 
was  insufficient  to  cover  the  annuitant's 
share  of  the  total  premium,  and  who 
elects  to  pay  premiums  directiy  to  the 
retirement  system  in  accordance  with 

§  890.502(f)  is  either— 

(i)  The  first  day  of  the  first  pay  period 
that  begins  after  the  appropriate  request 
is  received  by  the  retirement  system;  or, 

(ii)  The  later  of  the  date  the 
enrollment  was  terminated  or  changed, 
or  May  29,  1990. 

(6)  Retroactive  reinstatement  or 
change  of  enrolhnent  is  contingent  upon 
payment  of  appropriate  contributions 
retroactive  to  the  effective  date  of  the 
reinstatement  or  the  change  of 
enrollment.  For  the  purpose  of  this 
paragraph  (q)(6),  a  previous  cancellation 
of  enrollment  because  of  insufficient 
annuity  to  cover  the  full  amount  of  the 
withholdings  is  deemed  to  be  a 
termination  of  enrollment. 
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(r)  Sole  survivor.  When  an  employee 
or  annuitant  enrolled  for  self  and  family 
dies,  leaving  a  survivor  annuitant  who 
is  entitled  to  continue  the  enrollment, 
and  it  is  apparent  from  available  records 
that  the  survivor  annuitant  is  the  sole 
survivor  entitled  to  continue  the 
enrollment .  the  office  of  the  retirement 
system  which  is  acting  as  employing 
office  must  change  the  enrollment  from 
self  and  family  to  self  only,  effective  on 
the  commencing  date  of  the  survivor 
aimuity.  On  request  of  the  survivor 
annuitant  made  within  31  days  after  the 
first  installment  of  annuity  is  paid,  the 
office  of  the  retirement  system  which  is 
acting  as  employing  office  must  rescind 
the  action  retroactive  to  the  effective 
date  of  the  change  to  self  only,  with 
corresponding  adjustment  in 
withholdings  and  contributions, 
(s)  Election  between  survivor 
annuities.  A  surviving  spouse, 
irrespective  of  whether  his  or  her 
survivor  annuity  continued  or  was 
terminated  upon  remarriage,  who  was 
covered  by  an  enrollment  under  this 
part  immediately  before  the  remeirriage, 
may  elect  to  continue  an  enrollment 
under  this  part  acquired  as  a  dependent 
by  virtue  of  the  remarriage  or  to  enroll 
in  his  or  her  own  right  fby  virtue  of 
entitlement  to  the  original  survivor 
annuity)  in  any  plan  or  option  under 
this  part  within  60  days  after  the 
termination  of  the  remarriage  and    ■ 
entitlement  to  a  survivor  annuity. 


1890.602    (Ar 

10.  Section  890.602  is  amended  by 
removing  "register"  and  adding  in  its 
place  "elect  to  enroll". 

f  0M.8O3    [Amended] 

11.  In  §890.803.  paragraph  {a)(3)(i)  is 
amended  by  removing  "5"  CFR  831.606 
(a)  and  (b)  and  842.605  (a)  and  (b)"  and 
adding  in  its  place  §§  831.613  (a)  and  (b) 
and  842.605  (a)  and  (b)  of  this  chapter". 

§  800.805    {Amended] 

12.  In  §890.805.  paragraph  (a){2)(v)  is 
amended  by  removing  "appointment" 
and  adding  in  its  place 
"apportionment". 

13.  Section  890.806  is  revised  to  read 
as  follows: 

§800.806    OpportunHlee  for  former 
spoueae  to  enroU  and  change  enrollment; 
eftecthfe  dalaa  of  enrollment 

(a)  Initial  opportunity  to  enroll.  A 
former  spouse  who  has  met  the 
eligibility  requirements  of  §  890.803  and 
the  application  time  limitation 
requirements  of  §  890.805  may  enroll  at 
any  time  after  the  employing  office 
establishes  that  these  requirements  have 
been  met. 


(b)  Effective  date — generally.  (1) 
Except  as  otherwise  provided,  an 
enrollment  takes  effect  on  the  first  day 
of  the  first  pay  period  that  begins  after 
the  date  the  employing  office  receives 
an  appropriate  request  and  satisfactory 
proof  of  eligibility  as  required  by 
paragraph  (a)  of  this  section.  If  a  former 
spouse  requests  immediate  coverage, 
and  the  employing  office  receives  an 
appropriate  request  and  satisfactory 
proof  of  eligibility  within  60  days  after 
the  date  of  divorce,  the  enrollment  may 
be  made  effective  on  the  same  day  that 
temporary  continuation  of  coverage 
under  subpart  K  of  this  part  would 
otherwise  take  effect. 

(2)  A  change  of  enrollment  takes  effect 
on  the  first  day  of  the  first  pay  period 
that  begins  after  the  date  the  employing 
office  receives  the  appropriate  request. 

(c)  Belated  enrollment.  When  an 
employing  office  determines  that  a 
former  spouse  was  unable,  for  cause 
beyond  his  or  her  control,  to  enroll  or 
change  the  enrollment  within  the  time 
limits  prescribed  by  this  section,  the 
former  spouse  may  do  so  within  60  days 
after  the  employing  office  advises  the 
former  spouse  of  its  determination. 

(d)  Enrollment  by  proxy.  Subject  to 
the  discretion  of  the  employing  office,  a 
former  spouse's  representative,  having 
written  authorization  to  do  so,  may 
enroll  or  change  the  enrollment  for  the 
former  spouse. 

(e)  Change  to  self  only.  (1)  A  former 
spouse  may  change  the  enrollment  from 
self  and  family  to  self  only  at  any  time. 

(2)  A  change  of  enrollment  to  self  only 
takes  effect  on  the  first  day  of  the  first 
pay  period  that  begins  after  the  date  the 
empio)dng  office  receives  an 
appropriate  request  to  change  the 
enrollment,  except  that  at  the  request  of 
the  former  spouse  and  upon  a  shovring 
satisfactory  to  the  employing  office  that 
there  was  no  family  member  eligible  for 
coverage  under  the  family  enrollment, 
the  employing  office  may  make  the 
change  take  effect  on  the  first  day  of  the 
pay  period  following  the  one  in  which 
there  was  no  family  member. 

(f)  Open  season.  (1)  During  an  open 
season  as  provided  by  §890.301(f>— 

(i)  An  eiut)lled  former  spouse  may 
change  the  enrollment  from  self  only  to 
self  and  family  provided  the  family 
member(s)  is  eligible  for  coverage  under 
§  890.804,  from  one  plan  or  option  to 
another,  or  make  any  combination  of 
these  changes. 

(ii)  A  former  spouse  who  cancelled 
the  enrollment  imder  this  part  for  the 
purpose  of  enrolling  in  a  prepaid  health 
plan  under  secdon  1833  or  1876  of  the 
Social  Security  Act,  and  who 
subsequenUy  voluntarily  disenroUs 


from  the  prepaid  health  plan,  may 
reenroll. 

(iii)  A  former  spouse  who  cancelled 
the  enrollment  under  this  part  because 
he  or  she  furnished  proof  of  eligibility 
for  coverage  under  the  Medicaid 
program  or  a  similar  State-sponsored 
program  of  medical  assistance  for  the 
needy,  and  who  wishes  to  reenroll  in  a 
plan  under  that  part  for  reasons  other 
than  an  involuntary  loss  of  that 
coverage,  may  do  so. 

(2)  An  open  season  reenrollment  or 
change  of  enrollment  takes  effect  on  the 
first  day  of  the  first  pay  period  that 
begins  in  January  of  the  next  following 
year. 

(3)  When  a  belated  open  season 
reenrollment  or  change  of  enrollment  is 
accepted  by  the  employing  office  under 
paragraph  (c)  of  this  section,  it  takes 
effect  as  required  by  paragraph  {f)(2)  of 
this  section. 

(g)  Change  in  family  status.  (1)  An 
enrolled  former  spouse  may  change  the 
enrollment  from  self  only  to  self  and 
family,  from  one  plan  or  option  to 
another,  or  make  any  combination  of 
these  changes  within  the  period 
beginning  31  days  before  and  ending  60 
days  after  the  birth  or  acquisition  of  a 
child  who  meets  the  eligibility 
requirements  of  §  890.804. 

(2)  A  change  in  enrollment  under 
paragraph  (g)(1)  of  this  section  takes 
effect  on  the  first  day  of  the  pay  period 
in  which  the  child  is  bom  or  becomes 
an  eligible  family  member. 

(h)  Reenrollment  of  former  spouses 
who  cancelled  enrollment  to  enroll  in  a 
Medicare-sponsored  Coordinated  Care 
Plan.  (1)  A  former  spouse  who  had  been 
enrolled  for  coverage  under  this  part 
and  cancelled  enrollment  for  the 
purpose  of  enrolling  in  a  prepaid  health 
plan  under  section  1833  or  1876  of  the 
Social  Security  Act,  or  who  meets  the 
eligibility  requirements  of  §  890.803  and 
the  application  time  limitation 
requirements  of  §  890.805.  but 
postponed  enrollment  for  this  purpose, 
and  who  is  subsequently  involimtarily 
disenroUed  from  the  prepaid  health 
plan,  may  immediately  reenroll  in  any 
available  plan  under  this  part  at  any 
time  beginning  31  days  before  and 
ending  60  days  after  the  disenrollment. 
A  reenrollment  under  this  paragraph  (h) 
takes  effect  on  the  date  following  the 
effective  date  of  the  disenrollment  as 
shown  on  the  doctunentation  from  the 
prepaid  health  plan. 

(2)  A  former  spouse  who  voluntarily 
disenroUs  from  the  prepaid  health  plan 
must  do  so  in  conjunction  with 
reenrolling  in  a  plan  imder  this  part 
during  the  next  available  open  season 
(as  provided  by  paragraph  (f)  of  this 


section)  to  assure  continuing 
uninterrupted  health  plan  coverage. 

(i)  Reenrollment  of  former  spouses 
who  cancelled  enrollment  because  of 
eligibility  under  Medicaid  or  similar 
State-sponsored  program  of  medical 
assistance  for  the  needy.  (1)  A  former 
spouse  who  had  been  enrolled  for 
coverage  under  this  part  and  cancelled 
the  enrollment  because  he  or  she 
furnished  proof  of  eligibility  for 
coverage  under  the  Medicaid  program  or 
a  similar  State-sponsored  program  of 
medical  assistance  for  the  needy,  or  who 
meets  the  eligibility  requirements  of 
§  890.803  and  the  application  time 
limitation  requirements  of  §  890.805, 
but  postponed  enrollment  for  this 
reason,  and  who  involuntarily  loses  that 
coverage,  may  reenroll  in  any  available 
plan  under  this  part  at  any  time 
beginning  3 1  days  before  and  ending  60 
days  after  the  loss  of  Medicaid  or 
similar  State-sponsored  coverage.  A 
reenrollment  under  this  paragraph  (i)(l) 
takes  effect  on  the  date  following  the 
date  of  loss  of  Medicaid  or  similar  State- 
sponsored  coverage. 

(2)  A  former  spouse  who  cancelled  his 
or  her  enrollment  because  he  or  she 
furnished  proof  of  eligibility  for 
coverage  under  the  Medicaid  program  or 
a  similar  State-sponsored  program  of 
medical  assistance  for  the  needy,  and 
who  wishes  to  reenroll  in  a  plan  under 
this  part  for  reasons  other  than  an 
involuntary  loss  of  that  coverage,  may 
do  so  during  the  next  available  open 
season  as  provided  by  paragraph  (f)  of 
this  section. 

(j)  Loss  of  coverage  under  this  part  or 
under  another  group  insurance  plan.  An 
enrolled  former  spouse  may  change  the 
enrollment  from  self  only  to  self  and 
family,  from  one  plan  or  option  to 
another  or  make  any  combination  of 
these  changes  when  the  former  spouse 
or  a  child  who  meets  the  eligibility 
requirements  under  §  890.804  loses 
coverage  under  another  enrollment 
under  this  part  or  under  another  group 
health  benefits  plan.  Except  as 
otherwise  provided,  the  former  spouse 
must  change  the  enrollment  witldn  the 
period  beginning  31  days  before  the  date 
of  loss  of  coverage  and  ending  60  days 
after  the  date  of  loss  of  coverage, 
provided  he  or  she  continues  to  meet 
the  eligibility  requirements  under 
§  890.803.  Losses  of  coverage  include 
but  are  not  limited  to — 

(1)  Loss  of  coverage  imder  another 
FEHB  enrollment  due  to  the 
termination,  cancellation,  or  a  change  to 
self  only,  of  the  covering  enrollment; 

(2)  Loss  of  coverage  luider  another 
federally-sponsored  health  benefits 
program; 


(3)  Loss  of  coverage  due  to  the 
termination  of  membership  in  an 
employee  organization  sponsoring  or 
underwriting  an  FEHB  plan: 

(4)  Loss  oicoverage  due  to  the 
discontinuance  of  an  FEHB  plan  in 
whole  or  in  part.  For  a  former  spouse 
who  loses  coverage  under  this 
paragraph  (i)(4) — 

(i)  If  the  discontinuance  is  at  the  end 
of  a  contract  year,  the  former  spouse 
must  change  the  enrollment  during  the 
open  season,  unless  OPM  establishes  a 
different  time.  If  the  discontinuance  is 
at  a  time  other  than  the  end  of  the 
contract  year.  OPM  must  establish  a 
time  and  effective  date  for  the  former 
spouse  to  change  the  enrollment; 

(ii)  If  the  whole  plan  is  discontinued, 
a  former  spouse  who  does  not  change 
the  enrollment  within  the  time  set  is 
considered  to  have  cancelled  the  plan  in 
which  enrolled. 

(iii)  If  one  option  of  a  plan  that  has 
two  options  is  discontinued,  a  former 
spouse  who  does  not  change  the 
enrollment  is  considered  to  be  enrolled 
in  the  remaining  option  of  the  plan. 

(5)  Loss  of  coverage  under  the 
Medicaid  program  or  similar  State- 
sponsored  program  of  Medical 
assistance  for  the  needy. 

(6)  Loss  of  coverage  imder  a  non- 
Federal  health  plan. 

(k)  Move  from  comprehensive  medical 
plan's  area.  A  former  spouse  in  a 
comprehensive  medical  plan  who 
moves  or  becomes  employed  outside  the 
geographic  area  from  which  the  plan 
accepts  enrollments,  or,  if  already 
outside  this  area,  moves  or  becomes 
employed  further  from  this  area,  may 
change  the  enrollment  upon  notifying 
the  employing  office  of  the  move  or 
change  of  place  of  employment. 
Similarly,  a  former  spouse  whose 
covered  family  member  moves  outside 
the  geographic  area  from  which  the  plan 
accepts  enrollments,  or  if  already 
outside  this  area,  moves  further  from 
this  area,  may  change  the  enrollment 
upon  notifying  the  employing  office  of 
the  family  member's  move.  The  change 
of  enrollment  takes  effect  on  the  first 
day  of  the  pay  period  that  begins  after 
the  employing  office  receives  an 
appropriate  request. 

(1 )  On  becoming  eligible  for  Medicare. 
A  former  spouse  may  change  the 
enrollment  from  one  plan  or  option  to 
another  at  any  time  beginning  on  the 
30th  day  before  becoming  eligible  for 
coverage  under  title  XVIIl  of  the  Social 
Seciuity  Act  (Medicare).  A  change  of 
enrollment  based  on  becoming  eligible 
for  Medicare  may  be  made  only  once. 

(m)  Annuity  insufficient  to  pay 
withholdings.  (1)  If  the  annuity  of  a 
former  spouse  is  insufficient  to  pay  the 


full  subscription  charge  for  the  plan  in 
which  he  or  she  is  enrolled,  the 
retirement  system  must  provide  the 
former  spouse  with  information 
regarding  the  available  plans  and 
written  notification  of  the  opportunity 
to  either — 

(i)  Pay  the  premium  directly  to  the 
retirement  system  in  accordance  with 
§  890.808(d);  or 

(ii)  Enroll  in  any  plan  with  a  full 
premium  that  is  less  than  the  amount  of 
annuity.  If  the  former  spouse  elects  to 
change  to  a  lower  cost  enrollment,  the 
change  takes  effect  immediately  upon 
loss  of  coverage  under  the  prior 
enrollment. 

(2)  If  the  former  spouse  is  enrolled  in 
the  high  option  of  a  plan  that  has  two 
options,  and  does  not  elect  a  plan  with 
a  full  pnimium  that  is  less  than  the 
ann:    .     'r  does  not  elect  to  pay 
premiu:  ^  directly,  he  or  she  is  deemed 
to  have  enrolled  in  the  standard  option 
of  the  same  plan  unless  the  annuity  is 
insufficient  to  pay  the  full  subscription 
charge  for  the  standard  option. 

(3)  A  former  spouse  who  is  enrolled 
in  a  plan  with  only  one  option,  who 
fails  to  make  the  election  required  by 
this  paragraph  (m)(3)  will  be  subject  to 
the  provisions  of  §  890.807(c). 

14.  Section  890.807  is  amended  by 
revising  the  heading  for  paragraph  (c), 
and  revising  paragraphs  (c)  (1)  and  (e) 
to  read  as  follows: 

{  890.807    Termination  of  enrollment 

•  «        *        •        • 

(c)  Failure  to  make  an  election  under 
§890.806(1).  (1)  If  the  annuity  is 
insufficient  to  pay  the  full  subscription 
charge  due  for  the  plan  in  which  the 
former  spouse  is  enrolled,  the  former 
spouse  may  elect  one  of  the  two 
opportunities  offered  under  §  890.806(1) 
(electing  a  plan  with  a  full  subscription 
charge  that  is  less  than  the  annuity;  or 
paying  premiums  direcUy  to  the 
retirement  system  in  accordance  with 
§  890.808(d)).  Except  as  provided  in 
paragraph  (c)(3)  of  this  section  the 
enrollment  of  a  former  spouse  who  fails 
to  make  an  election  within  the  specified 
time  frame  will  be  terminated. 

•  •        •        •        * 

(e)  Cancellation.  (1)  A  former  spouse 
may  cancel  his  or  her  enrollment  at  any 
time  by  filing  an  appropriate  request 
with  the  employing  office.  The 
cancellation  takes  effect  on  the  last  day 
of  the  pay  period  in  which  the 
appropriate  request  cancelling  the 
enrollment  is  received  by  the  employing 
office. 

(2)  If  a  former  spouse  submits 
documentation  that  the  cancellation  is 
for  the  purpose  of  enrolling  in  a  prejjaid 
health  plan  under  section  1833  or  1876 
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of  the  Social  Security  Act,  the 
cancellation  becomes  effective  on  the 
day  before  the  enrollment  under  the 
prepaid  health  plan  takes  effect.  Such 
documentation  must  be  submitted  to  the 
employing  office  within  the  period 
beginning  31  days  before  and  ending  31 
days  after  the  prepaid  health  plan 
enrollment  takes  effect. 

(3)  The  former  spouse  and  family 
members,  if  any.  are  not  entitled  to  the 
temporary  extension  of  coverage  for 
conversion  or  to  convert  to  an 
individual  contract  for  health  benefits. 

(4)  Except  for  a  former  spouse  who 
provides  documentation  that  he  or  she 
is  canceling  for  the  purpose  of  enrolling 
in  a  prepaid  health  plan  under  section 
1833  or  1876  of  the  Social  Security  Act, 
or  for  coverage  under  the  Medicaid 
program  or  a  similar  State-sponsored 
program  of  medical  assistance  for  the 
needy,  a  former  spouse  who  cancels  his 
or  her  enrollment  may  not  later  reenroU. 

15.  In  section  890.808,  paragraph  (e) 
is  revised  to  read  as  follows: 

§  890.808    Employing  office 
responsibilities. 

*         *         *         •         • 

(e)  Withholding  from  annuity.  The 
retirement  system  acting  as  employing 
office  for  a  former  spouse  will  establish 
a  method  for  withholding  the  full 
subscription  charge  from  the  former 
spouse's  annuity  check.  When  the 
aimuity  is  insufficient  to  cover  the  full 
subscription  charge,  the  retirement 
system  will  follow  the  procedures 
specified  in  §890.806(1). 

16.  Section  890.1105  is  amended  by 
revising  the  section  heading,  by  revising 
paragraphs  (b).  (c).  (d).  and  (f),  and  by 
adding  a  new  paragraph  (g)  to  read  as 
follows: 

§  890. 1 1 05    Initial  election  of  temporary 
continuation  of  coverage;  application  time 
limitations  and  affective  dates. 

***** 

(b)  Former  employees.  A  former 
employee's  election  under  this  subpart 
must  be  submitted  to  the  employing 
office  within  60  days  after  the  later  of — 

(1)  The  date  of  separation;  or 

(2)  The  date  the  former  employee 
received  the  notice  from  the  employing 
office. 

(c)  Children.  A  child's  election  under 
this  subpart  must  be  submitted  to  the 
employing  office  within  60  days  after 
the  later  of — 

(1)  The  date  of  the  qualifying  event; 
or 

(2)  If  the  employee  notified  the 
employing  office  within  the  60-day  time 
period  specified  under  §  890.1104(b)(1) 
of  this  part,  the  date  the  child  received 
the  notice  from  the  employing  office.  If 


the  employee  did  not  notify  the 
employing  office  within  the  specified 
time  period,  the  child's  opportunity  to 
elect  continued  coverage  ends  60  days 
after  the  qualifying  event. 

(d)  Former  spouses.  (1)  A  former 
spouse's  election  must  be  received  by 
the  employing  office  within  60  days 
after  the  later  of — 

(i)  The  date  of  the  qualifying  event;  or 

(ii)  The  date  coverage  under  subpart 
H  of  this  part  was  lost  because  of 
remarriage  or  loss  of  qualifying  court 
order,  if  the  loss  of  coverage  under 
subpart  H  occurred  before  the  expiration 
of  the  36-month  period  specified  in 
§890.1 107(c):  or 

(iii)  If  the  employee,  aimuitant,  or 
former  spouse  notified  the  employing 
office  of  the  termination  of  the  marriage 
within  the  time  period  specified  in 
§  890.1104(c)(1),  the  date  the  former 
spouse  received  the  notice  from  the 
employing  office  described  in 
§  890.1104(c)(2).  If  the  employee, 
annuitant,  or  former  spouse  did  not 
notify  the  employing  office  within  the 
specified  time  period,  the  former 
spouse's  opportunity  to  elect  continued 
coverage  ends  60  days  after  the 
qualifying  event. 

(2)  The  effective  date  of  former  spouse 
coverage  is  the  later  of — 

(i)  The  date  determined  luider 
paragraph  (g)  of  this  section;  or 

(ii)  The  date  of  the  divorce  or 
annulment. 
•        •        •        *        • 

(f)  Belated  elections.  Except  as 
provided  in  paragraphs  (c)(2)  and 
(d)(l)(iii)  of  this  section,  when  an 
employing  office  determines  that  an 
eligible  individual  was  unable,  for  cause 
beyond  his  or  her  control,  to  elect 
temporary  continuation  of  coverage 
within  the  time  limits  prescribed  by  this 
section,  that  office  must  accept  the 
election  within  60  days  after  it  advises 
the  individual  of  that  determination. 

(g)  Effective  date  of  coverage.  Except 
as  provided  in  paragraph  (d)(2)(ii)  of 
this  section,  the  effective  date  of 
temporary  continuation  of  coverage  is 
the  day  after  other  coverage  under  this 
part  expires,  including  the  31-day 
temporary  extension  of  coverage  under 
§890.401.  If  an  individual  elects 
temporary  continuation  of  coverage  after 
the  31 -day  temporary  extension  of 
coverage  expires,  but  before  the 
expiration  of  the  applicable  election 
period  specified  in  this  section, 
coverage  is  restored  retroactively,  with 
appropriate  contributions  and  claims,  to 
the  same  extent  emd  effect  as  though  no 
break  in  coverage  occurred. 

17.  Section  890.1108  is  revised  to  read 
as  follows: 


§  890. 1 1 08    Opportunities  to  change 
enrollment;  effective  dates. 

(a)  Effective  date — generally.  Except 
as  otherwise  provided,  a  change  of 
enrollment  takes  effect  on  the  first  day 
of  the  first  pay  period  that  begins  after 
the  date  the  employing  office  receives 
an  appropriate  request  to  change  the 
eiut)llment. 

(b)  Belated  change  of  enrollment. 
When  an  employing  office  determines 
that  an  enrollee  was  unable,  for  cause 
beyond  his  or  her  control,  to  change  the 
enrollment  within  the  time  limits 
prescribed  by  this  section,  the  enrollee 
may  do  so  within  60  days  after  the 
employing  office  advises  the  eruollee  of 
its  determination, 

(c)  Change  of  enrollment  by  proxy. 
Subject  to  the  discretion  of  the 
employing  office,  an  enroUee's 
representative,  having  written 
authorization  to  do  so,  may  change  the 
enrollment  for  the  enrollee. 

(d)  Change  to  self  only.  (1)  An 
enrollee  may  change  the  enrollment 
&t)m  self  and  family  to  self  only  at  any 
time. 

(2)  A  change  of  enrollment  to  self  only 
takes  effect  on  the  first  day  of  the  first 
pay  period  that  begins  after  the  date  the 
employing  office  receives  an 
appropriate  request  to  change  the 
enrollment,  except  that  at  the  request  of 
the  enrollee  and  upon  a  showing 
satisfactory  to  the  employing  office  that 
there  was  no  family  member  eligible  for 
coverage  under  the  family  emt)llment, 
the  employing  office  may  make  the 
change  effective  on  the  first  day  of  the 
pay  period  following  the  one  in  which 
there  was  no  family  member. 

(e)  Open  season.  (1)  During  an  open 
season  as  provided  by  §  890.301(f),  an 
eiuollee  (except  for  a  former  spouse 
who  is  eligible  for  continued  coverage 
under  §  890.1103(a)(3))  may  change  the 
eiuoUment  from  self  only  to  self  and 
family,  from  one  plan  or  option  to 
another,  or  make  any  combination  of 
these  changes.  A  former  spouse  who  is 
eligible  for  continued  coverage  under 
§890.1 103(a)(3)  may  change  from  one 
plan  or  option  to  another,  but  may  not 
change  from  self  only  to  self  and  family 
unless  the  individual  to  be  covered 
under  the  family  enrollment  qualifies  as 
a  family  member  under  §890. 1106(a)(2). 

(2)  An  open  season  change  of 
eru-ollment  takes  effect  on  the  first  day 
of  the  first  pay  period  that  begins  in 
January  of  the  next  following  year. 

(3)  When  a  belated  open  season 
change  of  enrollment  is  accepted  by  the 
employing  office  under  paragraph  (b)  of 
this  section,  it  takes  effect  as  required  by 
paragraph  (e)(2)  of  this  section. 

(f)  Change  in  family  status.  (1)  Except 
for  a  former  spouse,  an  eruoUee  may 


change  the  enrollment  from  self  only  to 
self  and  family,  from  one  plan  or  option 
to  another,  or  make  any  combination  of 
these  changes  when  the  erut)llee's 
family  status  changes,  including  a 
change  in  marital  status  or  any  other 
change  in  family  status.  The  enrollee 
must  change  the  enrollment  within  the 
period  beginning  31  days  before  the  date 
of  the  change  in  family  status,  and 
ending  60  days  after  the  date  of  the 
change  in  family  status. 

(2)  A  former  spouse  who  is  covered 
under  this  section  may  change  the 
enrollment  from  self  only  to  self  and 
family,  from  one  plan  or  option  to 
another,  or  make  any  combination  of 
these  changes  within  the  period 
beginning  31  days  before  and  ending  60 
days  after  the  birth  or  acquisition  of  a 
child  who  qualifies  as  a  covered  family 
member  under  §  890.1106(a)(2). 

(3)  A  change  of  enrollment  made  in 
conjunction  with  the  birth  of  a  child,  or 
the  addition  of  a  child  as  a  new  family 
member  in  some  other  manner,  takes 
effect  on  the  first  day  of  the  pay  period 
in  which  the  child  is  bom  or  becomes 
an  eligible  family  member. 

(g)  ReenroUment  of  individuals  who 
lose  other  coverage  under  this  part.  An 
individual  whose  continued  coverage 
under  this  section  terminates  because  of 
the  provisions  of  §890.1 110(a)(3) 
(termination  due  to  other  coverage 
under  another  provision  of  this  part) 
may  reenroll  if  the  coverage  that 
terminated  the  enrollment  under  this 
part  ends,  but  not  later  than  the 
expiration  of  the  period  described  in 
§  890.1107.  Coverage  does  not  extend 
beyond  the  expiration  of  the  period 
described  in  §  890.1107.  The  effective 
date  of  the  reenroUment  is  the  day 
following  the  termination  of  the 
coverage  described  in  §  890.1110(a)(3). 

(h)  Loss  of  coverage  under  this  part  or 
under  another  group  insurance  plan.  An 
enrollee  may  change  the  enrollment 
from  self  only  to  self  and  family,  from 
one  plan  or  option  to  another,  or  make 
any  combination  of  these  changes  when 
the  eruollee  loses  coverage  under  this 
part  or  a  qualified  family  member  of  the 
eiutjllee  loses  coverage  under  this  part 
or  under  another  group  health  benefits 
plan.  Except  as  otherwise  provided,  an 
enrollee  must  change  the  enrollment 
within  the  period  beginning  31  days 
before  the  date  of  loss  of  coverage  and 
ending  60  days  after  the  date  of  loss  of 
coverage.  Losses  of  coverage  include, 
but  are  not  limited  to — 

(1)  Loss  of  coverage  under  another 
FEHB  enrollment  due  to  the 
termination,  cancellation,  or  change  to 
self  only,  of  the  covering  enrollment. 


(2)  Loss  of  coverage  under  another 
federally-sponsored  health  benefits 
program. 

(3)  Loss  of  coverage  due  to  the 
termination  of  membership  in  an 
employee  organization  sponsoring  or 
underwriting  an  FEHB  plan. 

(4)  Loss  of  coverage  due  to  the 
discontinuance  of  an  FEHB  plan,  in 
whole  or  in  part.  For  an  enrollee  who 
loses  coverage  under  this  paragraph 
(h)(4)- 

(i)  If  the  discontinuance  is  at  the  end 
of  a  contract  year,  the  enrollee  must 
change  the  enrollment  during  the  open 
season,  unless  0PM  establishes  a 
different  time.  If  the  discontinuance  is 
at  a  time  other  than  the  end  of  the 
contract  year,  0PM  must  establish  a 
time  and  effective  date  for  the  enrollee 
to  change  the  enrollment. 

(ii)  If  the  whole  plan  is  discontinued, 
an  enrollee  who  does  not  change  the 
enrollment  within  the  time  set  is 
considered  to  have  cancelled  the  plan  in 
which  enrolled. 

(iii)  If  a  plan  has  two  options,  and  one 
option  of  the  plan  is  discontinued,  an 
eruDllee  who  does  not  change  the 
eruollment  is  considered  to  be  emtDlled 
in  the  remaining  option  of  the  plan. 

(5)  Loss  of  coverage  under  the 
Medicaid  program  or  similar  State- 
sponsored  program  of  medical 
assistance  for  the  needy. 

(6)  Loss  of  coverage  under  a  non- 
Federal  health  plan. 

(i)  Move  from  comprehensive  medical 
plan's  area.  An  eiurollee  in  a 
comprehensive  medical  plan  who 
moves  or  becomes  employed  outside  the 
geographic  area  from  which  the  plan 
accepts  enrollments,  or,  if  already 
outside  this  area,  moves  or  becomes 
employed  further  from  this  area,  may 
change  the  eruollment  upon  notifying 
the  employing  office  of  the  move  or 
change  of  place  of  employment. 
Similarly,  an  enrollee  whose  covered 
family  member  moves  outside'Ae 
geographic  area  from  which  the  plan 
accepts  eruDllments,  or  if  already 
outside  this  area,  moves  further  from 
this  area,  may  change  the  enrollment 
upon  notifying  the  employing  office  of 
the  family  member's  move.  The  change 
of  enrollment  takes  effect  on  the  first 
day  of  the  pay  period  that  begins  after 
the  employing  office  receives  an 
appropriate  request. 

(j)  On  becoming  eligible  for  Medicare. 
An  enrollee  may  change  the  enrollment 
from  one  plan  or  option  to  another  at 
any  time  beginning  on  the  30th  day 
before  becoming  eligible  for  coverage 
under  title  XVIII  of  the  Social  Security 
Act  (Medicare).  A  change  of  enrollment 


based  on  becoming  eligible  for  Medicare 
may  be  made  only  once. 

[FR  Doc.  97-18958  Filed  7-17-97;  8:45  am) 

BILUNG  COOE  632S-01-M 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  78 
[Docket  No.  97-036-1] 

Brucellosis  in  Cattle;  State  and  Area 
Classifications;  lovra 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
brucellosis  regulations  concerning  the 
interstate  movement  of  cattle  by 
changing  the  classification  of  Iowa  from 
Class  A  to  Class  Free.  We  have 
determined  that  Iowa  meets  the 
standards  for  Class  Free  status.  This 
action  relieves  certain  restrictions  on 
the  interstate  movement  of  cattle  from 
Iowa. 

DATES:  Interim  rule  effective  July  14, 
1997.  Consideration  will  be  given  only 
to  comments  received  on  or  before 
September  16.  1997. 
ADDRESSES:  Please  send  an  original  and 
three  copies  of  your  comments  to 
Docket  No.  97-036-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03,  4700  River  Road, 
Unit  118,  Riverdale,  MD  20737-1238. 
Please  state  that  your  comments  refer  to 
Docket  No.  97-036-1.  Conunents 
received  may  be  insf)ected  at  USDA, 
room  1141,  South  Building,  14th  Street 
and  Independence  Avenue,  SW., 
Washington.  DC,  between  8  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  Persons  wishing  to 
inspect  comments  are  requested  to  call 
ahead  on  (202)  690-2817  to  facilitate 
entry  into  the  comment  reading  room. 
FOR  FURTHER  MFOfMATtON  CONTACT:  Dr. 
Michael  J.  Gilsdorf.  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs,  VS,  APHIS,  Suite  3B08.  4700 
River  Road,  Unit  36,  Riverdale,  MD 
20737-1231,  (301)  734-7708;  or  e-mail: 
mgilsdorfSaphis.usda.gov. 

SUPm.EMENTARY  INFORMATION: 

Background 

Brucellosis  is  a  contagious  disease 
affecting  animals  and  humans,  caused 
by  bacteria  of  the  genus  Brucella. 

The  brucellosis  regulations,  contained 
in  9  CFR  part  78  (referred  to  below  as 
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\he  regulations),  provide  a  system  for 
classifying  States  or  portions  of  States 
according  to  the  rate  of  Brucella 
infection  present,  and  the  general 
effectiveness  of  a  brucellosis  control  and 
eradication  program.  The  classifications 
are  Cla$s  Free.  Class  A,  Class  B,  and 
Class  C.  States  or  areas  that  do  not  meet 
the  minim  am  standards  for  Class  C  are 
required  to  be  placed  under  Federal 
quarantine. 

The  brucellosis  Class  Free 
classification  is  based  on  a  finding  of  no 
known  brucellosis  in  cattle  for  the  12 
months  preceding  classification  as  Class 
Free.  The  Class  C  classification  is  for 
States  or  areas  with  the  highest  rate  of 
brucellosis.  Class  B  and  Class  A  fall 
between  these  two  extremes. 
Restrictions  on  moving  cattle  interstate 
become  less  stringent  as  a  State 
approaches  or  achieves  Class  Free 
status. 

The  standards  for  the  different 
classifications  of  States  or  areas  entail 
( 1 }  maintaining  a  cattle  herd  infection 
rate  not  to  exceed  a  stated  level  during 
12  consecutive  months;  (2)  tracing  back 
to  the  farm  of  origin  and  successfully 
closing  a  stated  percent  of  all  brucellosis 
reactors  found  in  the  course  of  Market 
Cattle  Identification  (MCI)  testing;  (3) 
maintaining  a  surveillance  system  that 
includes  testing  of  dairy  herds, 
participation  of  all  recognized 
slaughtering  establishments  in  the  MCI 
program,  identification  and  monitoring 
of  herds  at  high  risk  of  infection 
(including  herds  adjacent  to  infected 
herds  and  herds  from  which  infected 
animals  have  been  sold  or  received), 
and  having  an  individual  herd  plan  in 
effect  within  a  stated  number  of  days 
after  the  herd  owner  is  notified  of  the 
finding  of  brucellosis  in  a  herd  he  or  she 
owns;  and  (4)  maintaining  minimum 
procedural  standards  for  administering 
the  program. 

Before  the  effective  date  of  this 
interim  rule,  Iowa  was  classified  as  a 
Class  A  State. 

To  attain  and  maintain  Class  Free 
status,  a  State  or  area  must  (1)  remain 
free  from  field  strain  Brucella  abortus 
infection  for  12  consecutive  months  or 
longer  (2)  trace  back  at  least  90  percent 
of  ail  brucellosis  reactors  found  in  the 
course  of  MCI  testing  to  the  farm  of 
origin;  (3)  successfully  close  at  least  95 
percent  of  the  MCI  reactor  cases  traced 
to  the  farm  of  origin  during  the  12 
consecutive  month  period  immediately 
prior  to  the  most  recent  anniversary  of 
the  date  the  State  or  area  was  classified 
Class  Free;  and  (4)  have  a  specified 
surveillance  system,  as  described  above, 
including  an  approved  individual  herd 
plan  in  effect  within  15  days  of  locating 
the  source  herd  or  recipient  herd. 


After  reviewing  the  brucellosis 
program  records  for  Iowa,  we  have 
concluded  that  this  State  meets  the 
standards  for  Class  Free  status. 
Therefore,  we  are  removing  Iowa  from 
the  list  of  Class  A  States  in  §  78.41(b) 
and  adding  it  to  the  list  of  Class  Free 
States  in  §  78.41(a).  This  acUon  relieves 
certain  restrictions  on  moving  cattle 
interstate  from  Iowa. 

Immediate  Action 

The  Administrator  of  the  Animal  and 
Plant  Health  Inspection  Service  has 
determined  that  there  is  good  cause  for 
publishing  this  interim  rule  without 
prior  opportunity  for  public  comment. 
Immediate  action  is  warranted  to 
remove  uimecessary  restrictions  on  the 
interstate  movement  of  cattle  from  Iowa. 

Because  prior  notice  and  other  public 
procediues  with  respect  to  this  action 
are  impracticable  and  contrary  to  the 
public  interest  under  these  conditions, 
we  find  good  cause  under  5  U.S.C.  553 
to  make  it  effective  upon  signatiu^.  We 
will  consider  conunents  that  are 
received  within  60  days  of  publication 
of  this  rule  in  the  Federal  Register. 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  It  will  include  a 
discussion  of  any  comments  we  receive 
and  any  amendments  we  are  making  to 
the  rule  as  a  result  of  the  comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

Cattle  moved  interstate  are  moved  for 
slaughter,  for  use  as  breeding  stock,  or 
for  feeding.  Changing  the  brucellosis 
status  of  Iowa  fixjm  Class  A  to  Class  Free 
will  promote  economic  growth  by 
reducing  certain  testing  and  other 
requirements  governing  the  interstate 
movement  of  cattle  from  this  State. 
Testing  requirements  for  cattle  moved 
interstate  for  inunediate  slaughter  or  to 
quarantined  feedlots  are  not  affected  by 
this  change.  Cattle  from  certified 
brucellosis-free  herds  moving  interstate 
are  not  affected  by  this  change. 

The  groups  affected  by  this  action  will 
be  herd  owners  in  Iowa,  as  well  as 
buyers  and  importers  of  cattle  from  this 
State. 

There  are  an  estimated  45,000  cattle 
herds  in  Iowa  that  would  be  affected  by 
this  rule.  All  of  these  are  owned  by 
small  entities.  Test-eligible  cattle  offered 
for  sale  interstate  from  other  than 
certified-free  herds  must  have  a  negative 
test  under  present  Class  A  status 
regulations,  but  not  under  regulations 


concerning  Class  Free  status.  If  such 
testing  were  distributed  equally  among 
all  herds  affected  by  this  rule.  Class  Free 
status  would  save  approximately  $5  per 
head. 

Therefore,  we  believe  that  changing 
the  brucellosis  status  of  Iowa  will  not 
have  a  significant  economic  impact  on 
the  small  entities  affected  by  this 
interim  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  document  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
ReducUon  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  78 

Animal  diseases.  Bison.  Cattle,  Hogs, 
Quarantine,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Accordingly,  9  CFR  part  78  is 
amended  as  follows: 

PART  78— BRUCELLOSIS 

1 .  The  authority  citation  for  part  78 
continues  to  read  as  follows: 

Autkority:  21  U.S.C.  lll-114a-l,  114g, 
115.  117,  120, 121,  123-126,  134b,  and  134f; 
7  CFR  2.22.  2.80.  and  371.2(d). 

§78.41    [Amended] 

2.  In  §  78.41.  paragraph  (a)  is 
amended  by  adding  "Iowa," 
immediately  after  "Indiana,". 

3.  In  §  78.41,  paragraph  (b)  is 
amended  by  removing  "Iowa,". 


Done  in  Washington,  DC,  this  14th  day  of 
July  1997. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  97-18951  Filed  7-17-97;  8:45  am] 
BllXmO  CODE  3410-34-f> 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  92 
[Docket  No.  96-094-2] 

Limited  Ports;  Dayton,  OH 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  On  May  22,  1997,  the  Animal 
and  Plant  Health  Inspection  Service 
published  a  direct  final  rule.  (See  62  FR 
27937-27938,  Docket  No.  96-094-1.) 
The  direct  final  rule  notified  the  public 
of  OULT  intention  to  amend  the  animal 
importation  regulations  by  adding 
Dayton,  OH,  to  the  list  of  limited  ports 
of  entry  for  horses  and  horse  products, 
such  as  horse  test  specimens,  that  do 
not  appear  to  require  restraint  and 
holding  inspection  facilities.  We  did  not 
receive  any  written  adverse  comments 
or  written  notice  of  intent  to  submit 
adverse  comments  in  response  to  the 
direct  final  rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
direct  fined  rule  is  confirmed  as:  July  21, 
1997. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

David  Vogt,  Senior  Staff  Veterinarian, 
Animal  Products,  National  Center  for 
Import  and  Export,  VS,  APHIS,  4700 
River  Road  Unit  39,  Riverdale,  MD 
20737-1231.  (301)  734-8423;  or  e-mail: 
dvogt@aphis.usda.gov. 


Authority:  7  U.S.C.  1622.  19  U.S.C.  1306; 
21  U.S.C.  102-105.  111.  114a,  134a,  134b, 
134c,  134d,  134f.  135,  136.  and  136a;  31 
U.S.C.  9701:  7  CFR  2.22.  2.80,  and  371.2(d). 

Done  in  Washington,  DC,  this  14th  day  of 
July  199^7. 

Terry  L.  Medley, 

Administrator,  Animal  and  Plant  Health 

Inspection  Service. 

[FR  Doc.  97-18950  Filed  7-17-97;  8:45  am] 
BIUJNG  CODE  3410-34-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9ft-CE-47-AD;  Amendment  39- 
10063;  AD  97-14-06] 

RiN212a-AA64 

Airworthiness  Directives;  Air  Tractor 
Incorporated  Models  AT-301,  AT-302, 
AT-400,  AT-400A,  AT-401,  AT-402, 
AT-501,  and  AT-502  Airplanes 

agency:  Federal  Aviation 
Administration,  EXDT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
Airworthiness  Directive  AD  95-20-06, 
which  applies  to  certain  Air  Tractor 
Incorporated  (Air  Tractor)  Models  AT- 
301,  AT-302,  AT-400,  AT-400A,  AT- 
401,  AT-402,  AT-501,  and  AT-502 
airplanes  and  currently  requires 
repetitively  inspecting  the  front  spar 
attachment  lugs  and  the  rear  spar  for 
fatigue  cracks,  and  modifying  the 
vertical  fin  if  cracks  are  found.  The 
modification  terminates  the  repetitive 
inspection  requirement  of  AD  95-20-06 
and  may  be  incorporated  at  any  time,  if 
cracks  are  not  found.  The  FAA  has 
determined  that  the  Air  Tractor  Models 
mentioned  above  with  a  V^-inch  fin 
front  spar  fitting  installed  should  be 
exempt  from  the  AD.  The  AD  will  retain 
the  requirements  of  AD  95-20-06  for  all 


Air  Tractor  airplanes  that  have  a  Vie- 
inch  fin  front  spar  fitting.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  in-flight  vertical  fin  cracking, 
which,  if  not  detected  and  corrected, 
could  result  in  structural  failure  of  the 
front  spar  attachments  and  eventually 
the  rear  spar  attachment  and  cause  loss 
of  directional  control  of  the  airplane. 
DATES:  Effective  August  25.  1997. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  25, 
1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Air  Tractor  Incorporated,  P.  O.  Box  485, 
Olney,  Texas  76374.  This  information 
may  also  be  examined  at  the  Federal 
Aviation  Administration  (FAA).  Central 
Region.  Office  of  the  Assistant  Chief 
Counsel.  Attention:  Rules  Docket  96- 
CE-47-AD.  Room  1558,  601  E.  12th 
Street,  Kansas  City,  Missouri  64106;  or 
at  the  Office  of  the  Federal  Register.  800 
North  Capitol  Street.  NW..  suite  700. 
Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
May.  Aerospace  Engineer.  FAA.  Fort 
Worth  Airplane  Certification  Office. 
2601  Meacham  Boulevard.  Fort  Worth. 
Texas  76193-0150;  telephone  (817) 
222-5156;  facsimile  (817)  222-5960. 

SUPPLEMENTARY  INFORMATKM: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Air  Tractor  airplanes  fitted 
with  Vi6-inch  thick  front  spar 
attachment  fittings  that  do  not  have  the 
modification  in  Snow  Engineering 
Company  Report  No.  138.  dated  July  29, 
1995.  Revised  August  7.  1996.  included 
the  following  Models  and  serial 
numbers: 


Models 

Senal  numbers 

AT-301  and  AT-401  

301-0261  through  301-0736.  and  401-0662  through  401-0736  that  have  been 
converted  to  turtjine  powerplants  and  equipped  with  the  all  metal  rudder,  pari 
number  (P/N)  30456-1 . 

All  aircraft  equipped  with  the  all  metal  rudder,  P/N  30456-1 . 

All  aircraft  equipped  with  the  all  metal  nirtrter,  P/N  30456-1. 

402-0694,  and  402-0695  through  402-0736 

501-0002  through  501-0030  that  have  been  converted  to  turbine  powerptants 
and  equipped  with  the  all  metal  rudder.  P/N  30456-1. 

502-0002  through  502-0030. 

AT-302  

AT-400  and  AT-400A 

AT-^402  

AT-501   „ 

AT-502  

The  notice  of  proposed  rulemaking 
(NPRM)  for  this  action  was  published  in 
the  Federal  Register  on  February  19. 
1997  (62  FR  7377).  The  proposed  AD 


would  supersede  AD  95-20-06  with  a 
new  AD  that  would  require  inspecting 
the  fin  front  spar  attachment  fittings  of 
Models  that  have  ^/le-inch  thick  fin  front 


spar  attachment  fittings  for  cracks,  and 
if  cracks  are  found,  prior  to  further 
flight,  modifying  the  front  spar 
attachment  fittings.  If  no  cracks  are 
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found,  tlie  proposed  AD  would  require 
repetitively  inspecting  the  front  spar 
attachment  fittings  until  cracks  are 
found.  Accomplishing  the  modification 
upon  finding  cracks  or  at  any  time  prior 
to  finding  cracks  would  terminate  the 
repetitive  inspections. 

Accomplishment  of  the  proposed 
action  would  be  in  accordance  with 
Snow  Engineering  Report  (SER)  number 
(No.)  138,  dated  July  29, 1995,  Revised 
August  7,  1996. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposed  rule  or  the  FAA's 
determination  of  the  cost  to  the  public. 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  The  FAA  has 
determined  that  these  minor  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  24  airplanes 
in  the  U.S.  registry  will  be  affected  by 
this  AD,  that  it  will  take  approximately 
16  workhours  per  airplane  to 
accomplish  this  action,  and  that  the 
average  labor  rate  is  approximately  $60 
an  hour.  Farts  cost  approximately  $10 
per  airplane.  Based  on  these  figures,  the 


total  cost  impact  of  this  AD  on  U.S. 
operators  is  estimated  to  be  S23,280  or 
$970  per  airplane.  This  figure  is  based 
on  the  presumption  that  no  owner/ 
operator  of  the  affected  airplanes  has 
accomplished  the  required  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  veirious 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  EXDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(gJ,  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  airworthiness  directive  (AD) 
95-20-06.  Amendment  No.  39-9384  (60 
FR  52620)  and  by  adding  a  new  AD  to 
read  as  follows: 

97-14-05.  Air  Tractor  Incorporated: 

Amendment  No.  39-10063;  Docket  No. 
96-CE-47-AD;  Supersedes  AD  95-20- 
06.  Amendment  39-9384.  Applicability: 
The  following  airplane  Models  and  serial 
numbers  fitted  with  a  Vie-inch  fin  front 
spar  fitting  that  do  not  have  the 
modification  in  Snow  Engineering 
Company  Report  No.  138,  dated  July  29, 
1995,  revised  August  7,  1996, 
incorporated,  certificated  in  any 
category: 
Note  1:  The  modification  in  Snow 
Engineering  Company  Repwrt  No.  138,  dated 
July  29,  1995,  revised  August  7,  1996.  and 
AD  95-20-06  required  the  airplanes  to 
replace  3/16-inch  thick  fin  front  spar  anach 
fittings  with  V^-inch  thick  fin  front  spar 
attach  fittings. 


MOOGiS 


AT-301  arxl  AT-401 


AT-302  

AT-400  and  AT-400A 

AT-402  

AT-501   


AT-502 


Serial  numtiers 


301-0261  through  301-0736.  and  401-0662  through  401-0736  that  have  been 
converted  to  turbine  powerplants  and  equipped  wrth  the  all  metal  rudder,  part 
number  (P/N)  30456-1. 

All  aircraft  equipped  with  the  all  metal  rudder,  P/N  30456-1 . 

All  aircraft  equipped  with  the  all  metal  rudder,  P/N  30456-1 . 

402-0694  and  402-0695  through  402-0736. 

501-0002  through  501-0030  that  have  been  converted  to  turbine  powerptants 
and  equipped  with  the  all  metal  mdder,  P/N  30456-1 . 

AT-602  502-0002  through  502-0030. 


Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  p>aragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD:  and,  if  the  unsafe  condition  has  not  been 


eliminated,  the  request  should  include 
specific  pro[>osed  actions  to  address  it. 

Compliance:  Required  initially  within  the 
next  25  hours  time- in-service  (TIS)  after  the 
effective  date  of  this  AD,  unless  already 
accomplished,  and  thereafter  as  indicated  in 
the  body  of  this  AD. 

To  prevent  in-flight  vertical  fin  cracking, 
which,  if  not  detected  and  corrected,  could 
result  in  structural  failure  of  the  front  spar 
attachments  and  eventually  the  rear  spar 
attachment  and  cause  loss  of  directional 
control  of  the  airplane,  accomplish  the 
following: 


(a)  Inspect  the  fin  front  spar  attachment 
fittings  for  fatigue  cracks  in  accordance  with 
the  INSTRUCTIONS  section  of  the  Snow 
Engineering  Report  (SER)  number  (No.)  138, 
dated  July  29. 1995.  Revised  August  7, 1996. 

(b)  If  no  cracks  are  found  during  the  initial 
inspection,  repeat  the  inspection  required  by 
paragraph  (a)  of  this  AD  at  intervals  not  to 
exceed  25  hours  TIS  thereafter  in  accordance 
with  the  INSTRUCTIONS  section  of  the  SER 
No.  138.  Revised  August  7.  1996. 

(c)  If  cracks  are  found  during  any 
inspections  required  by  this  AD,  prior  to 
further  flight,  modify  the  fin  frtjnt  spar 
attachment  fittings  in  accordance  with  the 


INSTRUCTIONS  section  of  the  SER  No.  138, 
dated  July  29, 1995.  Revised  August  7. 1996. 

(d)  Incorporating  the  modification 
specified  in  paragraph  (c)  of  this  AD  is 
considered  terminating  action  for  the 
repetitive  inspection  requirements  of  this 
AD. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regudations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  times  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Fort  Worth 
Airplane  Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150. 
The  request  shall  be  forwarded  through  an 
appropriate  FAA  Maintenance  Inspector, 
who  may  add  conmients  and  then  send  it  to 
the  Manager,  Fort  Worth  Airplane 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  Fort  Worth  Airplane 
Certification  Office. 

(g)  The  inspection  and  modification 
required  by  this  AD  shall  be  done  in 
accordance  with  Snow  Engineering  Report 
No.  138,  dated  July  29,  1995,  Revised  August 
7. 1996.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Air  Tractor  Incorporated.  P.O.  Box  485. 
OIney.  Texas  76374.  Copies  may  be  inspected 
at  the  FAA.  Central  Region,  Office  of  the 
Assistant  Chief  Counsel.  Room  1558.  601  E. 
12th  Street.  Kansas  City.  Missouri,  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW..  suite  700.  Washington. 
DC. 

(h)  This  amendment  supersedes  AD  95- 
20-06.  Amendment  39-9384. 

(i)  This  amendment  (39-10063)  becomes 
effective  on  August  25, 1997. 

Issued  in  Kansas  City,  Missouri,  on  Jime 
26, 1997. 

James  E.  Jackson, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-17533  Filed  7-17-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-^W-02-AD;  Amendment 
3»-10081;  AD  97-15-08] 

RIN  2120-AA64 

Airworthiness  Directives;  IMcDonnell 
Douglas  Helicopter  Systems  Model 
369D,  E,  F,  FF,  SOON,  AH-6,  and  MH- 
6  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  McDonnell  Douglas 
Helicopter  Systems  (MDHS)  Model 
369D.  E.  F,  FF.  SOON.  AH-6.  and  MH- 
6  helicopters.  This  action  requires 
replacement  of  certain  transmission 
output  drive  gears  (gears).  This 
amendment  is  prompted  by  several 
reports  of  spalled  or  fractured  gear  teeth, 
most  of  which  occurred  during  high- 
power  or  extemal-lifl  operations.  The 
actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the  gear, 
which  could  result  in  loss  of  main  rotor 
control  £uid  subsequent  loss  of  control  of 
the  helicopter. 
DATES:  August  4,  1997. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
September  16,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  No.  97-SW-02-AD,  2601 
Meacham  Blvd..  Room  663,  Fort  Worth. 
Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bruce  Conze.  Aerospace  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  Propulsion  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5261,  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  adopts  a  new  AD  that  is 
applicable  to  MDHS  Model  369D,  E,  F, 
FF,  SOON,  AH-6.  and  MH-6  helicopters, 
equipped  with  main  rotor  transmission, 
part  number  (P/N)  369D25100.  that 
contain  a  gear.  P/N  369D25127-11, 
having  the  following  serial  numbers: 
serial  number  (S/N)  005570-0646 
through  S/N  005570-0765,  and  S/N 
005570-0876  through  S/N  005570- 
0998.  This  action  requires  replacement 
of  gears  having  the  affected  serial 
numbers  within  a  specified  number  of 
hours  time-in-service  (TIS).  There  have 
been  several  occurrences  of  spalled  or 
fractured  gear  teeth  in  the  last  seven 
years.  Five  of  the  occurrences  involved 
fractured  gear  teeth,  and  two  involved 
spalling  of  the  gear  tooth  face.  All  seven 
failures  occurred  on  helicopters  having 
less  than  1,000  hours  TIS,  with  the 
lowest  being  467  hours  TIS.  Most  of  the 
damage  and  subsequent  failures  have 
occurred  during  high-power  or  externa) 
lift  operations  conducted  on  military 
aircraft.  This  amendment  is  prompted 
by  several  reports  of  spalled  or  fractured 
gear  teeth,  most  of  which  occurred 
during  high-power  or  external-lift 


operations.  Until  1996,  all  failures  had 
occurred  only  in  military  operations  in 
which  it  was  thought  to  be  due  to 
overtorquing  during  maximum  effort 
exercises.  Since  there  is  no  reporting 
requirement  for  military  use,  those 
failures  were  handled  under  military 
maintenance  and  not  reported.  In  1996, 
a  similar  failure  occurred  in  New 
Zealand  with  an  external  load  operator. 
This  was  the  first  commercial  failure 
and  the  first  reported  to  the  FAA  by 
MDHS.  MDHS  was  allowed  Ume  to 
examine  the  failure  and  determine  the 
cause.  Once  it  was  determined  that  the 
failure  was  due  to  a  quality  control 
problem,  the  affected  lots  were 
identified  and  MDHS  issued  service 
information.  Warping  of  the  ring  gear 
during  carburizing  heat  treatment  and 
subsequent  grinding  through  the 
hardened  case  results  in  a  lowering  of 
the  contact  stress  and  fatigue  resistance 
of  the  gear  teeth.  This  could  result  in 
fracture  or  loss  of  a  gear  tooth,  which 
could  lead  to  jamming  or  binding  of  the 
drive  system.  The  actions  specified  in 
this  AD  are  intended  to  prevent  failure 
of  the  gear,  which  could  result  in  loss 
of  main  rotor  control  and  subsequent 
loss  of  control  of  the  helicopter. 

The  FAA  has  reviewed  McEtonnell 
Douglas  Helicopter  Systems  Service 
Information  Notice  DN-189/EN-62/FN- 
69/NN-009,  dated  January  10,  1997, 
which  describes  procedures  for 
determining,  through  an  inspection  of 
records  or  physical  inspection,  if  a  gear, 
P/N  369D25127-11,  with  serial  number 
(S/N)  S/N  005570-0646  through  S/N 
005570-0765,  or  S/N  005570-0876 
through  S/N  005570-0998  is  installed. 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  MDHS  Model  369D.  E, 
F.  FF,  SOON.  AH-6,  and  MH-6 
helicopters  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  failure  of 
the  gear,  which  could  result  in  loss  of 
main  rotor  control  and  subsequent  loss 
of  control  of  the  helicopter.  This  AD 
requires  an  inspection  to  determine  if  an 
affected  gear  (based  on  the  gear's  serial 
number)  is  installed,  and  if  an  affected 
gear  is  installed,  replacement  of  the  gear 
with  an  airworthy  gear. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
ause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
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for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
rules  docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  r\ile.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  rules  docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  rules  docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  97-SW-02-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
-  Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be^ 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 


and  placed  in  the  rules  docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
rules  docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

AD  97-15-08  McDannell  Douglas  Helicopter 
Systems:  Amendment  3»-10081.  Docket 

No.  97-SW-02-AD. 

Applicability:  Model  369D.  E.  F,  FF,  SOON, 
AH-6,  and  MH-6  helicopters,  with  main 
rotor  transmission,  pari  number  (P/N) 
369D25100,  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
helicopters  that  have  been  modified,  altered, 
or  repaired  so  that  the  pwrfonnance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  use  the  authority 
provided  in  paragraph  (d)  to  request  approval 
firom  the  FAA.  This  approval  may  address 
either  no  action,  if  the  current  configuration 
eliminates  the  unsafe  condition,  or  different 
actions  necessary  to  address  the  unsafe 
condition  described  in  this  AD.  Such  a 
request  should  include  an  assessment  of  the 
effect  of  the  changed  configuration  on  the 
unsafe  condition  addressed  by  this  AD.  In  no 
case  does  the  presence  of  any  modification, 
alteration,  or  repair  remove  any  helicopter 
from  the  applicability  of  this  AD. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  transmission 
output  drive  gear  (gear),  part  number  P/N 
369D25127-11,  which  could  resulbin  loss  of 
main  rotor  control  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  the  next  10  hours  time-in- 
service  (TIS)  after  the  effective  date  of  this 
AD,  determine  through  an  inspection  of 
records,  contact  with  the  manufacturer,  or 
using  a  bright  light  and  viewing  through  the 
open  liquid  level  plug  port,  if  the  installed 
gear  serial  number  (S/N)  is  S/N  005570-0646 
through  S/N  005570-0765,  or  S/N  005570- 
0876  through  S/N  005570-0998. 


(b)  If  the  gear  has  an  affected  S/N,  remove 
the  gear  and  replace  it  with  an  airworthy 
gear,  that  has  a  S/N  other  than  the  S/N's 
listed  in  paragraph  (a)  of  this  AD,  as  follows: 

(1)  For  helicopters  equipped  with  a  cargo 
hook  assembly,  with  a  separate,  permanently- 
maintained  log  of  actual  hours  time-in- 
service  (TIS)  of  external  load  operation, 
remove  and  replace  the  gear  within  the  next 
25  hours  TIS  for  external  load  operations,  or 
within  the  next  400  hours  TIS  for  non- 
external  load  op)eration,  whichever  comes 
first. 

(2)  For  helicopters  equipped  with  a  cargo 
hook  assembly,  with  no  separate, 
permanently-maintained  log  of  actual 
external  load  operation,  remove  and  replace 
the  gear  within  the  next  25  hours  TIS  after 
the  effective  date  of  this  AD.  Owners/ 
operators  may  begin  maintaining  a  separate 
permanent  log  of  external  load  operations 
and  comply  with  the  requirements  of 
paragraph  (b)(1)  of  this  AD. 

(3)  For  helicopters  without  cargo  hook 
assemblies,  remove  and  replace  the  gear 
within  the  next  400  hours  TIS  after  the 
effective  date  of  this  AD. 

(c)  Replacement  of  the  affected  gear  with 
an  airworthy  gear  having  a  S/N  other  than 
those  S/N's  listed  in  paragraph  (a)  of  this  AD 
is  considered  a  terminating  action  for  the 
requirements  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office. 
Operators  shall  submit  their  requests  through 
a  FAA  Principal  Maintenance  Inspector,  who 
may  concur  or  comment  and  then  send  it  to 
the  Manager,  Los  Angeles  Aircraft 
Certification  Office. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  Aircraft 
Certification  Office. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  helicopter 
to  a  location  where  the  requirements  of  this 
AD  can  be  accomplished. 

(f)  This  amendment  becomes  effective  on 
August  4.  1997. 

Issued  in  Fort  Worth,  Texas,  on  July  10, 
1997. 

Eric  Bries, 

Acting  Manager,  Rotorcmft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  97-18932  Filed  7-17-97;  8:45  am) 
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20  CFR  Parts  404, 410, 416,  and  422 
[Regulation  Nos.  4, 10, 16,  and  22] 
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ACTION:  Final  rules. 


SUMMURY:  These  final  rules  amend  our 
regulations  to  delete  references  to  the 
Department  of  Health  and  Human 
Services  (HHS)  and  the  Department  of 
Health,  Education  and  Wel&ie  (HEW) 
and  to  the  Secretary  to  read  the  Social 
Security  Administration  (SSA)  and  the 
Commissioner,  respectively.  These  final 
rules  revise  specific  tides  used  by  SSA 
internally.  These  final  rules  also 
standardize  the  name  of  the  Department 
of  Health  and  Human  Services' 
Departmental  Appeals  Board  and  make 
technical  changes  in  legal  citations  and 
renumber  sections.  The  Social  Security 
Independence  and  Program 
Improvements  Act  (SSIPIA)  of  1994 
established  SSA  as  an  independent 
agency  in  the  executive  branch  of  the 
United  States  Government  effective 
March  31, 1995  and  vested  general 
regulatory  authority  in  the 
Commissioner  of  Social  Seciuity.  These 
regulations  recognize  the  Commissioner 
of  Social  Security  as  the  designated 
head  of  the  agency. 

EFFECTIVE  DATE:  These  rules  are  effective 
July  18. 1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  DiMarino,  Division  of 
Regulations  and  Rulings,  Social  Security 
Administration,  6401  Security 
Boulevard,  Baltimore,  MD  21235,  (410) 
965-1 769  for  information  about  these 
rules.  For  information  on  eligibility  or 
claiming  benefits,  call  oiu*  national  toll- 
free  number,  1-800-772-1213. 
SUPPLHttNTARY  INFORMATION:  Prior  to 
March  31, 1995,  the  general  regulatory 
authority  for  SSA  programs  and 
administration  was  vested  in  the 
Secretary  of  Health  and  Human  Services 
(the  Secretary)  and  was  based  on 
sections  205(a),  1102  and  1631(dKl)  of 
the  Social  Security  Act  (the  Act)(42 
U.S.C.  405(a).  1302, 1383(d)(1)  and  30 
U.S.C.  921,  936(a)  and  957).  The  SSIPIA 
of  1994,  Pub.  L.  103-296,  established 
SSA  as  an  independent  agency  in  the 
executive  branch  of  the  United  States 
Government  effective  March  31, 1995. 
General  regulatory  authority  was  vested 
in  the  Commissioner  of  Social  Security 
(the  Commissioner)  by  section  702(a)(5) 
of  the  Act  (42  U.S.C.  902(a)(5)).  In 
addition,  references  to  the  regulatory 
authority  of  the  Secretary  in  sections 
205(a)  and  1631(d)(1)  of  the  Act  and  in 
30  U.S.C.  921.  936(a)  and  957  were 
amended  to  provide  the  Commissioner 
with  such  authority  by  sections  107(a) 
and  108(i)  of  the  SSIPIA.  It  is  therefore 
no  longer  appropriate,  in  most 
instances,  to  refer  in  our  regulations  to 
HHS  or  HEW  (the  predecessor  to  HHS), 
the  Secretary,  and  other  subordinate 


authorities  within  HHS.  These  final 
regulations  replace  such  references  with 
references  to  the  Commissioner,  SSA, 
and  subordinate  authorities  within  SSA. 
These  final  rules  revise  specific  tides 
used  by  SSA  internally.  These  final 
rules  also  standardize  references  to  the 
Department  of  Health  and  Human 
Services'  Departmental  Appeals  Board, 
and  make  changes  to  legal  citations  and 
renumbm  sections  according  to  the 
Office  of  the  Federal  Register's 
guidelines  and  rules.  These  final  rules 
do  not  address  20  CFR  parts  401  and 
422  subpart  E  because  these  parts  have 
been  rewritten  and  published  in  a 
separate  regulations  package.  The 
following  parts  under  20  CHT?  chapter  III 
are  affected: 

1.  Part  404— Fedenii  Old- Age. 
Survivors  and  Disability  Insurance 
(1950-    ): 

2.  Part  410— Federal  Coal  Mine 
Health  and  Safety  Act  of  1969,  Title 
IV— Black  Lung  Benepts  (1 969-    ): 

3.  Part  416 — Supplemental  Security 
Income  for  the  Aged,  Blind,  and 
Disabled;  and 

4.  Part  422 — Organization  and 
Procedures.  (All  Parts  except  Subpart  E.) 

Electronic  Version 

The  electronic  file  of  this  dociunent  is 
available  on  the  Federal  Bulletin  Board 
(FBB)  at  9:00  A.M.  on  die  date  of 
publication  in  the  Federal  Register.  To 
download  the  file,  modem  dial  (202) 
512-1387.  The  FBB  instiuctions  will 
explain  how  to  download  the  file  and 
the  fee. 

Regulatory  Procedures 

Purauant  to  section  702(a)(5)  of  the 
Act  (42  U.S.C.  902(a)(5)),  SSA  follows 
the  Administrative  Procedure  Act  (APA) 
rulemaking  procedures  specified  in  5 
U.S.C.  553  in  the  development  of  its 
regulations.  The  APA  provides 
exceptions  to  its  prior  notice  and  public 
comment  procedures  when  an  agency 
finds  there  is  good  cause  for  dispensing 
with  such  procedures.  Section  553(b)(B) 
of  the  APA  exempts  application  of 
notice  and  comment  rulemaking 
procedures  "when  the  agency  for  good 
cause  finds  *   *  *  that  notice  and  public 
prcKedure  thereon  are  impracticable, 
lumecessary,  or  contrary  to  the  public 
interest"  We  have  determined  that  for 
these  final  ndes,  notice  of  proposed 
ndemaking  and  public  comment 
procedures  are  lumecessary.  Good  cause 
exists  because  these  are  minor  technical 
changes  which  make  no  substantive 
change  in  the  regulations  and  have  no 
effect  on  the  public.  Therefore, 
opportunity  for  prior  comment  is 
unnecessary,  and  we  are  issuing  these 
changes  to  our  regulations  as  final  rules. 


SSA  is  not  providing  a  30-day  delay 
in  the  effective  date  of  these  final  rules 
undOT  5  U.S.C.  553(d).  These  are  not 
substantive  rules,  since  the  rules  merely 
make  minor  technical  changes  and 
reflect  no  change  in  policy. 
Accordingly,  the  requirements  of  5 
U.S.C.  553(d)  are  inapplicable. 

Executfre  Orderl2M6 

SSA  has  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  final  ndes  do  not 
meet  the  criteria  for  a  significant 
regulatory  action  imder  Executive  Order 
12866.  Thus,  they  were  not  subject  to 
OMB  review. 

Regulatory  Flexibility  Act 

These  proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  they  affect  only  individuals. 
Thus,  a  regulatory  flexibility  analysis  as 
provided  in  the  Regulatory  Flexibility 
Act,  as  amended,  is  not  required. 

Paperwork  Reduction  Act 

These  final  rules  impose  no 
additional  reporting  or  recordkeeping 
requirements  subject  to  OMB  clearance. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security — 
Disability  Insurance;  96.002  Social 
Security — Retirement  Insurance;  96.003 
Social  Security — Special  Benefits  for  Persons 
Aged  72  and  Over;  96.004  Social  Security- 
Survivors  Insurance;  96.005  Special  Benefits 
for  Disabled  Coal  Miners;  96.006 
Supplemental  Security  Income;  96.007  Social 
Security — Research  and  Demonstration) 

List  of  Subiects 

20  CFR  Part  404 

Administrative  practice  and 
procedure.  Blind,  Old-age,  Survivors 
and  Disability  benefits,  Old-age, 
Siuvivors  and  Disability  Insurance, 
Reporting  and  recordkeeping 
requirements,  Social  Security. 

20  CFR  Part  410 

Administrative  practice  and 
procedure.  Black  Limg  benefits.  Claims, 
Investigations,  and  Workers' 
compensation. 

20  CFR  Part  416 

Administrative  practice  and 
procedure.  Aged,  Blind,  [hsability 
benefits,  Public  assistance  programs. 
Supplemental  Seciuity  Income,  (SSI), 
Reporting  and  recordkeeping 
requirements. 

20  CFR  Part  422 

Administrative  practice  and 
procedure.  Organization  and  functions 
(Government  agencies).  Social  Seciuity. 
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Dated:  luly  3.  1997. 
lohn  ].  Callahan, 

Acting  Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  20  CFR  chapter  III  is 
amended  as  follows: 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-    ) 

Subpart  A— {Amended] 

1  The  authority  citation  for  subpart  A 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  203,  205(a).  216(j),  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
403,  405(a),  416(j),  and  902(a)(5)). 

$404.1    [Amended] 

2.  Section  404. l(q)  is  amended  by 
removing  "Secretary"  and  "Secretary's" 
and  adding  "Commissioner"  and 
"Commissioner's"  respectively. 

3.  Section  404.2  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

1 404.2    Ganerai  definitions  and  use  of 


(b)  Commissioner;  Appeals  Council; 
Administrative  Law  Judge  defined.  (1) 
Commissioner  means  the  Commissioner 
of  Social  Security. 

(2)  Appeals  Council  means  the 
Appeals  Coimcil  of  the  Office  of 
Hearings  and  Appeals  in  the  Social 
Security  Administration  or  such 
member  or  members  thereof  as  may  be 
designated  by  the  Chairman. 

(3)  Administrative  Law  Judge  means 
an  Administrative  Law  Judge  in  the 
Office  of  Hearings  and  Appeals  in  the 
Social  Security  Administration. 


1404.2    [Amended] 

4.  Section  404.2(c)(1)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

f  404.3    [Amended] 

5.  Section  404.3(b)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 


Subpart  B— {Amended] 

1.  The  authority  citation  for  subpart  B 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205(a),  212,  213,  214,  216, 
217,  223,  and  702(a)(5)  of  the  Social  Security 
Act  (42  U  S.C.  405(a),  412,  413,  414,  416.  417, 

423,  and  902(a)(5)).  ' 

§404.143    [Amended] 

2.  Section  404.143(a)(2)  is  amended 
by  removing  "Secretary"  and  adding 
"Commissioner". 


3.  The  Appendix  to  subpart  B  is 
amended  by  removing  "Secretary"  and 
adding  "Commissioner". 

Subpart  C — [Amended] 

1.  The  authority  citation  for  subpart  C 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202(a),  205(a),  215,  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
402(a),  405(a).  415,  and  902(a)(5)). 

2.  Section  404.203  is  amended  by 
revising  the  definition  of  "We",  "us"  or 
"our"  in  paragraph  (a)  to  read  as 
follows: 

§404.203    Deflnitione. 

(a)  •  •  • 

We,  us,  or  our  means  the  Social 
Security  Administraticm. 


Subpart  E— {Amended] 

1.  The  authority  for  subpart  E  of  part 
404  continues  to  read  as  follows: 

Authority:  Sees.  202.  203.  204  (a)  and  (a), 
205  (a)  and  (c),  222(b),  223(e),  224.  225,  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
402,  403,  404  (a)  and  (e).  405  (a)  and  (c), 
422(b),  423(e),  424a,  425,  and  902(a)(5)). 

§404.403    [Amended] 

2.  Section  404.403(d)(2)  is  amended 
by  removing  "Secretary"  and  adding 
"Commissioner". 

§404.408    [Amended] 

3.  Section  404.408  is  amended  by 
removing  "Secretary"  and  "Secretary  of 
Health  and  Human  Services"  and 
adding  "Commissioner"  and 
"Commissioner  of  Social  Security" 
respectively  in  paragraphs  (a)(l)(ii), 
(e)(2).  (f).  (k).  and  (l)(2)(ii). 

§  404.430    [Anwnded] 

4.  Section  404.430  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs 
(c)(l)(ii)(A)(I),  (c)(l)(ii)(A)i2).  and  (c)(2). 

§404.460    [Amended] 

5.  Section  404.460  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs  (b){4)(ii) 
and  (b)(7)  introductory  text. 

§404.464    [Amended] 

6.  Section  404.464  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs  (a)  and 
(c). 

§404.468    [Amended] 

7.  Section  404.468(d)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 


Subpart  F— {Amended] 

1.  The  authority  citation  for  subpart  F 
of  part  404  continues  to  read: 

Authority:  Sees.  204  (a)-(d),  205(a),  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
404  (a}-{d).  405(a).  and  902(a)(5)):  31  U.S.C. 
3720A. 

§404.520    [Amended] 

2.  Section  404.520  is  amended  by 
removing  "and  Department  of  Health 
and  Human  Services  regxilations  at  45 
CFR  Part  31"  in  paragraph  (a). 

Subpart  J— {Amended] 

1 .  The  authority  citation  for  subpart  J 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  201(i),  205  (a),  (b),  (d)-(h), 
and  (j),  221,  225,  and  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.C.  401(j),  405  (a),  (b). 
(dHh),  and  (j),  421.  425,  and  902(a)(5));  31 
U.S.C.  3720A;  sec.  5,  Pub.  L.  97-455,  96  Stat. 
2500  (42  U.S.C.  405  note);  sees.  5,  6(e)-(e), 
and  15,  Pub.  L.  98-460,  98  Stat.  1802  (42 
U.S.C.  421  note). 

§404.983    [Amended] 

2.  Section  404.983  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

§404.984    [Amended] 

3.  Section  404.984  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs  (a), 
(b)(2),  (b)(3).  (c).  and  (d). 

§404.985    [Amended] 

4.  Section  404.985  is  amended  by 
removing  "Department  of  Health  and 
Human  Services"  and  adding  "Social 
Security  Administration"  in  paragraph 
(c)(2). 

Subpart  M— {Amended] 

1.  The  authority  citation  for  subpart  M 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205,  210,  218.  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
405,  410,  418,  and  902(a)(5));  see.  12110,  Pub. 
L.  9»-272,  100  Stat.  287  (42  U.S.C.  418  note); 
sec.  9002,  Pub.  L.  9»-509,  100  Stat.  1970. 

§404.1200    [Amended] 

2.  Section  404.1200  is  amended  by 
removing  "Secretary  of  Health  and 
Hiunan  Services"  and  "Secretary"  and 
adding  "Commissioner  of  Socid 
Security"  and  "Commissioner" 
respectively  in  paragraph  (a). 

§404.1202    [Amended] 

3.  Section  404.1202(b)  is  amended  by 
removing  "Secretary  of  Health  and 
Human  Services"  wherever  it  appears 
and  adding  "Commissioner  of  Social 
Security"  and  by  removing  the 
definition  of  Secretary. 


Federal  Register  /  Vol.  62,  No.  138  /  Friday,  July  18.  1997  /  Rules  and  Regulations  38451 


§404.1206    [An 

4.  Section  404.1206  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraph  (d). 

§404.1211    [Amendwl] 

5.  Section  404.1211  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraph  (a). 

§404.1214    [Amended] 

6.  Section  404.1214  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
paragraphs  (a),  (c)(1),  (c)(2).  (d)(3). 
(d)(4).  (e).  and  (0. 

§404.1215    (AmendMq 

7.  Section  404.1215  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs  (b)  and 
(d). 

§404.1218    [AmwKM] 

8.  Section  404.1216  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraph  (b)(3). 

§404.1225    [Amended] 

9.  Section  404.1225  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  the  undesignated 
paragraph  following  paragraph  (a)(4). 

§404.1232    [Amended] 

10.  Section  404.1232  is  amended  by 
removing,  "Department  of  Health  and 
Human  Services  (HHS),"  in  paragraph 
(a)  and  deleting  "or  HHS"  from 
paragraph  (b). 

§404.1249    [Amended] 

11.  Section  404.1249  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
paragraphs  (b)(2)  (i).  (ii),  and  (iv). 

§404.1267    [Amended] 

12.  Section  404.1267  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner."  This  is  not  applicable 
when  text  is  referring  to  the  "^cretary 
of  the  Treasury". 

§404.1282    [Amended] 

13.  Section  404.1282  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraph  (a). 

§404.1283    [Amended] 

14.  Section  404.1283  is  amended  by 
removing  "Secretary"  and  "Secretary's" 
and  adding  "Commissioner"  and 
"Commissioner's"  respectively  in 
paragraphs  (a)(1),  (a)(2),  (b)  introductory 
text  and  (b)(1). 

§404.1285    [Amended] 

15.  Section  404,1285  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 


paragraph  (a).  This  is  not  applicable 
when  text  is  referring  to  the  "Secretary 
of  the  Treasury". 

§404.1286    [Amended] 

16.  Sectfon  404.1286  is  Amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs  (a)  and 
(b). 

§404.1287    [Amended] 

17.  Section  404.1287  is  Amended  by 
removing  "Secretary"  and  "Secretary's" 
wherever  they  appear  and  adding 
"Commissioner"  and  "Commissioner's" 
respectively  in  paragraphs  (a)(1),  (a)(2) 
introductory  text,  (b),  (c),  (d)  and  (e). 
This  is  not  appUcable  when  text  is 
referring  to  the  "Secretary  of  the 
Treasury". 

§404.1280    [Amended] 

18.  Section  404.1289  is  Amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  the  introductory 
text  and  the  undesignated  paragraph 
following  paragraph  (b). 

§404.1290    [Amended] 

19.  Section  404.1290  is  Amended  by 
removing  paragraph  (a)  and  the 
paragraph  designation  from  paragraph 
(b). 


§404.1296    [An 

20.  The  undesignated  center  heading 
following  §  404.1296  is  Amended  by 
removing  "Secretary's"  and  adding 
"Commissioner's". 

§404.1297    [Amended] 

21.  Section  404.1297  (a)  is  Amended 
by  removing  "for  the  Secretary"  from 
the  text. 

Subpart  0—{  Amended] 

1,  The  authority  citation  for  subpart  O 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202(1),  205(a),  (c)(5)(D),  (i), 
.and  (o),  210(a)(9)  and  (1)(4),  211(c)(3),  and 
702(a)(5)  of  the  Social  Security  Act  (42  U.S.C. 
402(1),  405(a),  (c)(5)(D),  (i),  and  (o),  410(a)(9) 
and  (1)(4),  411(c)(3).  and  902(a)(5)). 

§404.1413    [Amended] 

2.  Section  404.1413  is  Amended  by 
removing  "Secretary  of  Health, 
Education,  and  Welfare"  and  adding 
"Commissioner"  in  the  introductory 
text. 

Subpart  P— {Amende«q 

1.  The  authority  citation  for  subpart  P 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  202,  205  (a),  (b),  and  (d)- 
(h),  216(i),  221  (a)  and  (i),  222(c),  223,  225, 
and  702(a)(5)  of  the  Social  Security  Act  (42 
U.S.Q  402. 405  (a),  (b),  and  (dHh).  416{i), 
421(a)  and  (i),  422(c).  423.  425,  and 


902(a)(5));  sec.  211(b),  Pub.L.  104-193,  110 
Stat.  2105,  2189. 

2.  Section  404.1502  is  amended  by 
removing  the  definition  of  Secretary  and 
adding  the  definition  of  Commissioner 
to  read  as  follows: 


§404.1502    General  deflnttions  and 
for  thie  sut>pen 


Commissioner  means  the 
Commissioner  of  Social  Security  or  his 
or  her  authorized  designee. 


§404.1503    [Amended] 

3.  Section  404.1503  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
paragraphs  (a),  (b)(1),  (c)  introductory 
text  and  (e).  Section  404.1503(b) 
introductory  text  is  amended  by 
removing  "the  Secretary  for"  from  the 
sentence. 

§404.1526    [Amended] 

4.  Section  404.1526  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs  (b)  and 
(c). 

§404.1527    [Amended] 

5.  Section  404.1527  is  amended  by 
removijig  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
the  heading  to  paragraph  (e)  and  in 
paragraph  (e)(2). 

§404.1529    [Amended] 

6.  Section  404.1529(b)  is^ended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

§404.1546    [Amended] 

7.  Section  404.1546  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner". 

§404.15978    [Amended] 

8.  Section  404.1597a  (j)(l)  and  (j)(2) 
are  amended  by  removing  "Secretary" 
and  adding  "Commissioner". 

§404.1509    [Amended] 

9.  Section  404.1599  (a)  and  (b)  are 
amended  by  removing  "Secretary"  and 
adding  "Commissioner". 

Subpart  Q— {Amended] 

1.  The  authority  citation  for  subpart  Q 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205(a),  221,  and  702(a)(5) 
of  the  Social  Security  Act  (42  U.S.C  405(a). 
421.  and  902(a)(5)). 

§404.1601    [Amended] 

2.  Section  404.1601  is  amended  by 
removing  "Secretary"  and  "Secretary's" 
wherever  they  appear  and  adding 
"Commissioner"  and  "Commissioner's" 


38452  Federal  Register  /  Vol.  62,  No.  138  /  Friday.  July  18,  1997  /  Rules  and  RegulaUons 


respectively  in  the  introductory  text  and 
in  paragraphs  (a),  (b),  (c),  (e),  (f|.  and  (h). 

3.  Section  404.1602  is  amended  by 
adding  "and  Policy"  to  the  title  "Deputy 
Commissioner  for  Programs"  in  Other 
written  guidelines,  by  removing  the 
definition  of  Secretary,  and  by  adding 
the  definition  of  Commissioner  and  by 
revising  the  definition  of  We,  us,  and 
our  to  read  as  follows: 

§404.1602    Definitions. 

«         •         •         *         » 

Commissioner  means  the 
Commissioner  of  Social  Security  or  his 
or  her  authorized  designee. 

•        •        *        «        * 

We.  us,  and  our  refers  to  the  Social 
Secimty  Administration  (SSA). 

$404.1613    [Amended] 

4.  Section  404.1613(a)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner' ' , 

$404.1615    [Amended] 

5.  Section  404.1615(d)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

$404.1616    [Amended] 

6.  Section  404.1616(b)(2)  is  amended 
by  removing  "Secretary  of  Health  and 
Human  Services  '  and  adding 
"Commissioner  of  Social  Security". 

$404.1626    [Amended] 

7.  Section  404.1626(e)  is  amended  by 
removing  "Department  of  Health  and 
Human  Services"  and  adding  "of  the 
Social  Security  Administration"  after 
"Inspector  General". 

$404.1627    [Amended] 

8.  Section  404.1627(b)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner''  in  the  tide,  by 
removing  "Department  of  Health  and 
Human  Services'  "  and  adding  "SSA's" 
before  "Inspector  General"  in  paragraph 
(b)(1). 

$  404. 1 641    [Amended] 

9.  Section  404.1641(a)  is  amended  by 
removing  "Secretary's"  and  adding 
"Commissioner's". 

$404.1682    [Amended] 

10.  Section  404.1682  is  amended  by 
adding  the  words  'Department  of 
before  the  word  "Health",  adding  an 
apostrophe  after  the  word  "Services" 
and  by  removing  the  word  "Grant". 

$404.1601    [Amended] 

11.  Section  404.1691(a)  is  amended  by 
removing  "Secretary"  from  the  heading 
and  adding  "Commissioner". 


$404.1694    [Amended] 

12.  Section  404.1694  is  amended  by 
removing  the  word  "Grant"  from  the 
last  sentence  and  adding 
"Departmental". 

Subpart  R — [Amended] 

1.  The  authority  citation  for  subpart  R 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205(a).  206,  and  702(a)(5] 
of  the  Social  Security  Act  (42  U.S.C.  405(a), 
406.  and  g02(a)(5)). 

$404.1735    {Amended] 

2.  Section  404.1735  is  amended  by 
removing  "Secretary  of  Health  and 
Human  Services"  and  adding 
"Commissioner  of  Social  Security". 

§404.1745    [Amended] 

3.  Section  404.1745  introductory  text 
is  amended  by  adding  the  words  "and 
Policy"  to  the  title  of  "Deputy 
Commissioner  for  Programs". 

$404.1750    (Amended] 

4.  Section  404.1750  is  amended  by 
deleting  the  comma  after  "Programs", 
and  adding  the  words  "and  Policy"  after 
"Programs"  in  paragraphs  (a)  and  (d). 

$404.1765    [Amended] 

5.  Section  404.1765  is  amended  by 
deleting  the  comma  after  "Programs  ", 
and  adding  the  words  "and  Policy"  after 
"Programs"  in  paragraphs  (a)  and  (e). 

$404.1799    [Amended] 

6.  Section  404.1799  is  amended  by 
deleting  the  comma  after  "Programs", 
and  adding  the  words  "and  Policy"  after 
"Programs"  in  paragraphs  (c)  and  (e). 

Subpart  T— {Amended] 

1.  The  authority  citation  for  subpart  T 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205(a),  233,  and  702(a)(5) 
of  the  Social  Security  Act  (42  U.S.C.  405(a), 
433,  and  902(a)(5)). 

$404.1902    [Amended] 

2.  Section  404.1902  is  amended  by 
removing  "Secretary  of  HEW"  and 
adding  "Commissioner  of  Social 
Secvuity"  in  the  Competent  authority 
definition. 

Subpart  V— {Amended] 

1.  The  authority  citation  for  subpart  V 
of  part  404  continues  to  read  as  follows: 

Authority:  Sees.  205(a),  222,  and  702(a)(5) 
of  the  Social  Security  Act  (42  U.S.C.  405(a), 
422.  and  902(a)(5)). 

$404.2102    [Amended] 

2.  Section  404.2102  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  the  introductory 
paragraph. 


$404.2103    [Amended] 

3.  Section  404.2103  is  amended  by 
removing  the  definition  of  Secretary  and 
by  removing  "or  the  Secretary,  as 
appropriate"  from  the  We,  us,  and  our 
definition. 

$404.2117    [Amended] 

4.  Section  404.2117  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  the  introductory 
paragraph. 

$404.2120    [Amended] 

5.  Section  404.2120(c)  is  amended  by 
adding  an  apostrophe  to  the  word 
"Services"  and  by  removing  "Grant". 

$404.2127    [Amended] 

6.  Section  404.2127  is  amended  by 
adding  an  apostrophe  to  the  word 
"Services"  and  by  deleting  "Grant" 
from  paragraph  (a),  by  removing 
"Grant"  and  adding  "Departmental" 
before  "Appeals  Board"  in  paragraph 
(b),  and  by  removing  "Secretary"  and 
adding  "Commissioner"  throughout 
paragraph  (c). 

PART  410— FEDERAL  COAL  MINE 
HEALTH  AND  SAFETY  ACT  OF  1969— 
BLACK  LUNG  BENEFITS  (1969-    ) 


Subpart  A— {Amended] 

1.  The  authority  citation  for  subpart  A 
of  part  410  is  revised  to  read  as  follows: 

Authority:  Sees.  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.C.  902(a)(5)),  Sees.  3  (g) 
and  (h),  402,  411,  412.  413,  414.  426(a),  and 
508,  83  Stet.  744;  30  U.S.C.  802  (g)  and  (h), 
902,  921-924,  936(a).  and  957.  Sec.  410.120 
also  issued  under  sec.  1106,  53  Stat.  1398,  as 
amended,  42  U.S.C.  1306. 

$410,110    [Amended] 

2.  Section  410.110  is  amended  by 
removing  paragraph  (c).  redesignating 
paragraphs  (d)  through  (r)  as  (c)  through 
(q).  by  removing  "in  the  Department  of 
Health.  Education,  and  Welfare"  and 
adding  "(SSA)"  in  newly  designated 
paragraph  (d),  by  removing  "the  Bureau 
of  Hearings  and  Appeals  in  the"  in 
newly  designated  paragraph  (e)  and  by 
removing  "the  Bureau  of  Hearings  and 
Appeals  of  the  Social  Security 
Administration"  and  adding  "SSA"  in 
newly  designated  paragraph  (f). 

$410,120    [Amended] 

3.  Section  410.120  is  amended  by 
removing  "Department  of  Health, 
Education,  and  Welfare"  and 
"Department"  wherever  they  appear 
and  adding  "Social  Secimty 
Administration"  and  "Administration" 
respectively  and  by  removing  "45  CFR 
part  5"  and  adding  "20  CFR  part  401". 
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$410,130    [Amended] 

4.  Section  410.130  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner". 

Subpart  B— [Amended] 

1.  The  authority  citation  for  subpart  B 
of  part  410  is  revised  to  read  as  follows: 

Authority:  Sec.  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.C.  902(a)(5)).  sec.  402, 
411,  412,  413,  414,  426(a),  and  508,  83  Stat. 
792;  30  U.S.C.  902,  921-924,  936(a),  957. 

Subpart  C— (Amendedl 

1.  The  authority  citation  for  subpart  C 
of  part  410  is  revised  to  read  as  follows: 

Authority:  Sec.  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.Q  902(a)(5)),  sees.  402, 
412(a),  426(a),  and  508,  83  Stat  792:  30 
U.S.C.  902,  922(a),  936,  and  957. 

Sutipart  D — [Amended] 

1.  The  authority  citation  for  subpart  D 
of  part  410  is  revised  to  read  as  follows: 

Authority:  See.  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.Q  902(a)(5)),  sees.  401- 
426,  83  Stat.  792,  as  amended,  86  Stat.  150; 
30  U.S.C.  901  et.  seq. 

$410,401    [Amended] 

2.  Section  410.401(c)  is  amended  by 
removing  "Secretary  (of  Health, 
Education,  and  Welfare)"  and  adding 
"Commissioner". 

$410,474    [Amended] 

3.  Section  410.474  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

$410,490    [Amended] 

4.  Section  410.490(a)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

Subpart  E— [Amended] 

1.  The  authority  citation  for  subpart  E 
of  part  410  is  revised  to  read  as  follows: 

Authority:  See.  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.C.  902(a)(5)),  sees. 
411(a),  412  (a)  and  (b),  413(b),  426(a),  and 
508,  83  Stat.  793:  30  U.S.C.  921(a),  922  (a) 
and  (b),  923(b),  936(a).  and  957;  sec.  410.565 
also  issued  under  see.  3.  80  Stat.  309,  31 
U.S.Q  952,  unless  otherwise  noted. 

Subpart  F — [Amended] 

1.  The  authority  citation  for  subpart  F 
of  part  410  is  revised  to  read  as  follows: 

Authority:  See.  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.Q  902(a)(5)),  sees. 
413(b),  426(a),  507,  and  508  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977;  30 
U.S.Q  923(b),  936(a).  956,  and  957. 

$410,601    [Amended] 

2.  Section  410.601  is  amended  by 
removing  "Secretary"  wherever  it 


appears  and  adding  "Commissioner"  in 
paragraphs  (a)  and  (b). 

$4ia629a    [Amended] 

3.  Section  410.629a  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs  (a)  and 
(d). 

$410.629d    [Amended] 

4.  Section  410.629d  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs  (a)(1), 
(b)(2)  and  (b)(5). 

$410.629e    [Amended] 

5.  Section  410.629e  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner". 

$410.629(    [Amended] 

6.  Section  410.629f  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

§410.634    [Amended] 

7.  Section  410.634  is  amended  by 
removing  "Director  of  the  Bureau  of 
Hearings  and  Appeals  of  the 
Administration  or  his  delegate."  and 
adding  "Deputy  Conunissioner  for 
Programs  and  Policy,  or  his  or  her 
designee."  and  by  removing  "Director" 
wherever  it  appears  and  adding  "Deputy 
Commissioner". 

$410,635    [Amended] 

8.  Section  410.635  is  amended  by 
removing  "Director  of  the  Biu^au  of 
Hearings  and  Appeals  of  the 
Administration  or  his  delegate"  and 
adding  "Deputy  Commissioner  for 
Programs  and  Policy,  or  his  or  her 
designee". 

$410,639    [Amended] 

9.  Section  410.639  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

$4ia644    [Amended] 

10.  Section  410.644  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

$4ia650    [Amended] 

11.  Section  410.650(a)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

$410,669    [Amended] 

12.  Section  410.669(b)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

$  410.670b    [Amended] 

13.  Section  410.670b  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs  (a), 
(b)(1)  and  (b)(4). 


§  410.670c    [Amended] 

14.  Section  410.670c(c)(2)  is  amended 
by  removing  "the  Department  of  Health 
and  Human  Services"  and  adding 
"SSA". 

i410.68«e    [Amended] 

15.  Section  410.686e  is  amended  by 
removing  "the  Secretary  of  Health, 
Education,  and  Welfare  "  and  adding 
"SSA". 

$4ia687    [Amended] 

16.  Section  410.687(d)  is  amended  by 
removing  "Secretary"  and  by  adding 
"Commissioner". 

17.  Section  410.688  is  revised  to  read 
as  follows: 

§  41 0.688    Disqualification  or  suspension 
of  an  individual  from  acting  as  a 
representative  in  proceedings  before  SSA. 

Whenever  it  appears  that  an 
individual  has  violated  any  of  the  rules 
in  §  410.687.  or  has  been  convicted  of  a 
violation  under  section  206  of  the  Social 
Seciuity  Act,  or  has  otherwise  refused  to 
comply  with  the  Commissioner's  rules 
or  regulations  on  representation  of 
claimants,  SSA  may  institute 
proceedings  as  herein  provided  to 
suspend  or  disqualify  that  individual 
from  acting  as  a  representative  in 
proceedings  before  SSA. 

$4ia689    [Amended] 

18.  Section  410.689  is  amended  by 
removing  ".or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance  of  the 
Administration"  from  the  first  sentence 
and  adding  "for  Programs  and  Policy,  or 
his  or  her  designee,  ".  by  removing 
"Administration"  from  the  second 
sentence  and  adding  "SSA",  bv 
removing  ",  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance"  from  the  third 
sentence  and  adding  "for  Programs  and 
Pohcy,  or  his  or  her  designee"  and  by 
removing  "Bureau  of  Hearings  and 
Appeals,  Post  Office  Box  2518. 
Washington,  DC  20013,  with  a  copy  to 
the  Bureau  of  Retirement  and  Survivors 
Insurance,". 

$410,690    [Amended] 

19.  Section  410.690  is  amended  by 
removing  ",  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance  of  the 
Administration,"  and  adding  "for 
Programs  and  Policy,  or  his  or  her 
designee,  ". 

$410,691    [Amended] 

20.  Section  410.691  is  amended  by 
removing  "Bureau  of  Hearings  and 
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Appeals  of  the  Administration"  and 
adding  "Deputy  Commissioner  for 
Programs  and  Policy,  or  his  or  her 
designee". 

§410.692    [Amended] 

21.  Section  410.692  is  amended  by 
removing  "Director,  ureau  of  Hearings 
and  Appeals  of  the  Administration  or 
his  delegate"  and  adding  "Deputy 
Commissioner  for  Programs  and  Policy, 
or  his  or  her  designee"  in  paragraph  (a), 
by  removing  "or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance  of  the 
Administration"  wherever  it  appears 
and  adding  "for  Programs  and  Policy,  or 
his  or  her  designee,"  and  by  removing 
",  or  the  Director  (or  Deputy  Director)  of 
the  Bureau  of  Retirement  and  Survivors 
Insurance"  and  adding  "for  Programs 
and  Policy,  or  his  or  her  designee."  in 
paragraph  (b)  respectively,  by  removing 
",  or  the  Director  (or  Deputy  Director)  of 
the  Bureau  of  Retirement  and  Survivors 
Insurance  of  the  Administration"  and 
adding  "for  Programs  and  Policy,  or  his 
or  her  designee"  in  paragraph  (d)  and  by 
removing  "Secretary  of  Health, 
Education,  and  Welfare"  and  adding 
"Commissioner  of  Social  Security"  in 
paragraph  (e). 

§410.093    [Amandad] 

22.  Section  410.693  is  amended  by 
removing  ",  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance"  and  by  adding 
"for  Programs  and  Policy,  or  his  or  her 
designee"  in  the  undesignated 
paragraph  following  paragraph  (a)(2). 

§410.697    [Amended] 

23.  Section  410.697  is  amended  by 
removing  ",  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance"  and  adding 
"for  Programs  and  Policy,  or  his  or  her 
designee". 

§410.699    [Amended] 

24.  Section  410.699  is  amended  by 
removing  ".  or  the  Director  (or  Deputy 
Director)  of  the  Bureau  of  Retirement 
and  Survivors  Insurance"  and  adding 
"for  Programs  and  Policy,  or  his  or  her 
designee"  in  paragraphs  (a)  and  (c). 

Subpart  G— {Amended] 

1 .  The  authority  citation  for  subpart  G 
of  part  410  is  revised  to  read  as  follows: 

Authority;  Sec.  702(a)(5)  of  the  Social 
Security  Act  (42  U.S.C.  902(a)(5)).  sec.  411, 
82  Stat.  793  and  30  U.S.C.  902. 

§410.700    [Amended] 

2.  Section  410.700  is  amended  by 
removing  "Department  of  Health, 


Education,  and  Welfare,"  in  paragraph 

(b). 

§410.704    [Amended] 

3.  Section  410.704(a)(1)  is  amended 
by  removing  "DHEW.". 

PART  416— SUPPLEMENTAL 
SECURITY  INCOME  FOR  THE  AGED, 
BLIND,  AND  DISABLED 

Subpart  A— {Amended] 

1.  The  authority  citation  for  subpart  A 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5)  and  1601-1635 
of  the  Social  Security  Act  (42  U.S.C  902(a)(5) 
and  1381-1383d);  sec.  212.  Pub.  L.  93-66,  87 
Stat.  155  (42  U.S.C.  1382  note);  sec.  502(a), 
Pub.  L.  94-241,  90  Stat.  268  (48  U.S.C.  1681 
note). 

§416.101    [Amended] 

2.  Section  416.101(j)  is  amended  by 
removing  "Secretary"  and  "Secretary's" 
and  adding  "Commissioner"  and 
"Commissioner's". 

§416.105    [Amended] 

3.  Section  416.105  is  amended  by 
removing  "imder  authority  delegated  by 
the  Secretary  of  Health  and  Human 
Services". 

§416.110    [Antended] 

4.  Section  416.110(f)(1)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

§416.120    [Amended] 

5.  Section  416.120(b)  is  amended  by 
removing  "Secretary;"  and  paragraph 
(b)(1)  is  removed  in  its  entirety. 
Paragraphs  (b)(2)  and  (b)(3)  are 
redesignated  (b)(1)  and  (b)(2).  Section 
416.120(d)  is  amended  by  removing 
"Secretary"  wherever  it  appears  and 
adding  "Commissioner". 

Subpart  B — {Amended] 

1.  The  authority  citation  for  subpart  B 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1110(b),  1602. 
1611,  1614, 1615(c),  1619(a).  1631,  and  1634 
of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5),  1310(b),  1381a,  1382.  1382c. 
1382d(c).  1382h(a),  1383,  and  1383c);  sees. 
211  and  212,  Pub.  L.  93-66.  87  Stat.  154  and 
155  (42  U.S.C  1382  note);  sec.  502(a).  Pub. 
L.  94-241.  90  Slat.  268  (48  U.S.C.  1681  note); 
sec.  2.  Pub.  L.  99-643,  100  Stat.  3574  (42 
U.S.C  1382h  note). 

§416.250    [Amended] 

2.  Section  416.250  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
paragraphs  (a)  and  (b). 


Subpart  E— {Amended] 

1.  The  authority  citation  for  subpart  E 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1601, 1602, 
1611  (c)  and  (e),  and  1631  (a)-(d)  and  (g)  of 
the  Social  Security  Act  (42  U.S.C.  902(a)(5). 
1381, 1381a,  1382  (c)  and  (e),  and  1383  (a)- 
(d)  and  (g)). 

§416.537    [Amended] 

2.  Section  416.537(a)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

Subpart  I— [Amended] 

1.  The  authority  citation  for  subpart  I 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5),  1611,  1614, 
1619, 1631  (a),  (c),  and  (d)(1),  and  1633  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5), 
1382,  1382c.  1382h.  1383  (a),  (c).  and  (d)(1). 
and  1383(b);  sees.  4(c)  and  5.  6  (c)-(e).  14(a) 
and  15.  Pub.  L.  98-460.  98  Stat.  1794.  1801, 
1802,  and  1808  (42  U.S.C.  421  note,  423  note, 
1382hnote). 

§416.903    [Amended] 

2.  Section  416.903  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
paragraphs  (a),  (b)(1).  (c)  introductory 
text,  and  (e).  Section  416.903(b) 
introductory  text  is  amended  by 
removing  "the  Secretary  for". 

§416.927    [Amended] 

3.  Section  416.927  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
the  heading  to  paragraph  (e)  and  in 
paragraph  (e)(2). 

§416.929    [Amended] 

4.  Section  416.929(b)  is  Amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

§416.946    [Amended] 

5.  Section  416.946  is  Amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner". 

Subpart  J— {Amended] 

1.  The  authority  citation  for  subpart  J 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1614. 1631.  and 
1633  of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5).  1382c,  1383.  and  1383b). 

§416.1001    [Amended] 

2.  Section  416.1001  is  amended  by 
removing  "Secretary"  and  "Secretary's" 
wherever  they  appear  and  adding 
"Commissioner"  and  "Commissioner's" 
respectively  in  the  introductory  text  and 
in  paragraphs  (a),  (b),  (c),  (e),  (f)  and  (h). 

3.  Section  416.1002  is  Amended  by 
adding  "and  Policy"  to  the  title  "Deputy 
Commissioner  for  Programs"  in  Other 


written  guidelines,  by  removing  the 
definition  of  Secretary  and  by  adding 
the  definition  of  Commissioner  and  by 
revising  the  definition  of  and  We,  us, 
and  our  to  read  as  follows: 

§416.1002    Definitions. 

•  •        •        *        * 

Commissioner  means  the 
Commissioner  of  Social  Security  or  his 
or  her  authorized  designee. 

*  •        •        •        * 

We,  us,  and  our  refers  to  the  Social 
Security  Administration  (SSA). 

§416.1013    [Amended] 

4.  Section  416.1013(a)  is  Amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

§416.1015    [Amended] 

5.  Section  416.1015(d)  is  Amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

§416.1016    [Amended] 

6.  Section  416.1016(b)(2)  is  Amended 
by  removing  "Secretary  of  Health  and 
Human  Services"  and  adding 
"Commissioner  of  Social  Security". 

§416.1026    [Amended] 

7.  Section  416.1026(e)  is  Amended  by 
removing  "Department  of  Health  and 
Human  Services"  and  adding  "Social 
Security  Administration"  after 
"Inspector  General". 

§416.1027    [Amended] 

8.  Section  416.1027(b)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner''  in  the  title  and  by 
removing  "Department  of  Health  and 
Human  Services"  and  adding  "SSA's" 
before  "Inspector  General"  in  paragraph 
(b)(1). 

§416.1041    [Amended] 

9.  Section  416.1041(a)  is  amended  by 
removing  "Secretary's"  and  adding 
"Commissioner's". 

§416.1082    [Amended] 

10.  Section  416.1082  is  amended  by 
adding  the  words  "Department  of 
before  the  word  "Health",  adding  an 
apostrophe  after  the  word  "Services" 
and  by  deleting  the  word  "Grant". 

§416.1091    [Amended] 

11.  Section  416.1091(a)  is  amended  in 
the  heading  by  removing  "Secretary" 
and  adding  "Commissioner". 

Subpart  M— {Amended] 

1.  The  authority  citation  for  subpart  N 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1631,  and  1633 
of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5),  1383,  and  1383b). 


§416.1453    [Amended] 

2.  Section  416.1453(b)(2)(ii)  is 
amended  by  removing  "Secretary"  and 
adding  "Commissioner". 

§416.1483    [Amended] 

3.  Section  416.1483  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner". 

§416.1484    [Amended] 

4.  Section  416.1484  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
paragraphs  (a),  (b)  (2)  and  (3),  (c)  and 
(d). 

§416.1485    [Amended] 

5.  Section  416.1485(c)(2)  is  amended 
by  removing  "the  Department  of  Health 
and  Human  Services"  and  adding 
"SSA". 

Subpart  O — [Amended] 

1 .  The  authority  citation  for  subpart  O 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5)  and  1631(d)  of 
the  Social  Security  Act  (42  U.S.C.  902(a)(S) 
and  1383(d)). 

§416.1503    [Amended] 

2.  Section  416.1503  is  amended  by 
adding  "(SSA)"  after  the  word 
"Administration"  in  the  We,  our,  or  us 
definition. 

§416.1535    [Amended] 

3.  Section  416.1535  is  amended  by 
removing  "the  Secretary  of  Health  and 
Human  Services"  and  adding  "SSA". 

§416.1550    [Amended] 

4.  Section  416.1550  is  amended  by 
deleting  the  comma  after  "Programs", 
and  adding  the  words  "and  Policy"  after 
"Programs"  in  paragraphs  (a)  and  (d). 

§416.1565    [Amended] 

5.  Section  416.1565  is  amended  by 
deleting  the  comma  after  "Programs", 
and  adding  the  words  "and  Policy"  after 
"Programs"  in  paragraphs  (a)  and  (e). 

§416.1599    [Amended] 

6.  Section  416.1599  is  amended  by 
adding  "and  Policy",  to  the  title 
"Deputy  Commissioner  for  Programs"  in 
paragraphs  (c)  and  (e). 

Subpart  S— [Amended] 

1 .  The  authority  citation  for  subpart  S 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5)  and  1631  of  the 
Social  Security  Act  (42  U.S.C.  902(a)(5)  and 
1383). 

§416.1902    [Amended] 

2.  Section  416.1902  is  amended  by 
removing  "Secretary"  and  adding 


"Commissioner"  under  the  definition  of 
Interim  assistance. 

Subpart  T — [Amended] 

1 .  The  authority  citation  for  subpart  T 
of  part  416  continues  to  read  as  follows: 

Authority;  Sees.  702(a)(5).  1616.  1618,  and 
1631  of  the  Social  Security  Act  (42  U.S.C 
902(a)(5).  1382e,  1382g,  and  1383):  sec.  212, 
Pub.  L  93-66,  87  Stat  155  (42  U.S.C.  1382 
note):  sec.  8  (a),  (b)(l)-{b)(3),  Pub.  L.  93-233. 
87  SUt.  956  (7  U.S.C.  612c  note,  1431  note 
and  42  U.S.C.  1382e  note);  sees.  1  (aHc)  and 
2(a),  2(b)(1),  2(b)(2),  Pub.  L  93-335,  88  SUt. 
291  (42  U.S.C.  1382  note,  1382e  note). 

§416.2001    [Amended] 

2.  Section  416.2noi(c)  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner". 

§416.2030    [Amended] 

3.  Section  416.2030(a)  is  amended  by 
removing  "Secretary"  and  adding 

'  'Commissioner' ' . 

§416.2035    [Amended] 

4.  Section  416.2035(b)(1)  is  amended 
by  removing  "Secretary"  and  adding 
"Commissioner". 

§416.2065    [Amended] 

5.  Section  416.2065  is  amended  by 
removing  'Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
the  introductory  text. 

§416.2070    [Amended] 

6.  Section  416.2070  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  the  introductory 
text  and  in  paragraph  (a). 

§416.2075    [Amended] 

7.  Section  416.2075  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
paragraphs  (a)  and  (b). 

§416.2095    [Amended] 

8.  Section  416.2095(a)(5)  is  amended 
by  removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner". 

4  416.2096    [Amended] 

9.  Section  416.2096  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  paragraphs  (a)(1) 
introductory  text  and  (d). 

§416.2099    [Amended] 

10.  Section  416.2099  is  amended  by 
removing  "Secretary  "  wherever  it 
appears  and  adding  "Commissioner"  in 
paragraphs  (a)  introductory  text,  (b),  (c) 
and  (d). 

Subpart  U — [Amended] 

1.  The  authority  citation  for  subpart  U 
of  part  416  continues  to  read  as  follows: 
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Authority:  Sees.  702(a)(5),  1106. 
1631(d)(1).  and  1634  of  the  Social  Security 
Act  (42  U  S.C.  902(a)(5)),  1306.  1383(d)(1). 
and  1383(c). 

$416.2176    [Amended] 

2.  Section  416.2176(b)  is  amended  by 
removing  "Department  of  Health  and 
Human  Services,  unless  the  State 
appeals  the  decision  within  30  days 
after  receiving  it  to  the  Department's 
Grant  Appeals  Board  under  procedures 
in  45  CFR  part  16."  and  adding  "Social 
Security  Administration." 

Subpart  V— {Amended] 

1.  The  authority  citation  for  subpart  V 
of  part  416  continues  to  read  as  follows: 

Authority:  Sees.  702(a)(5).  1615.  1631(d) 
(1)  and  (e).  and  1633(a)  of  the  Social  Security 
Act  (42  U.S.C.  902(a)(5).  1382d,  1383(d)  (1) 
and  (e).  and  1683b(a)). 

$416.2202    [Amended] 

2.  Section  416.2202  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  the  introductory 
text. 

$416.2203    [Amended] 

3.  Section  416.2203  is  amended  by 
removing  the  definition  of  "Secretary" 
and  by  removing  "or  the  Secretary,  as 
appropriate"  from  the  definition  of  We, 
us  and  our. 

$416.2217    [Amended] 

4.  Section  416.2217  is  amended  by 
removing  "Secretary"  and  adding 
"Commissioner"  in  the  introductory 
text. 

$416.2220    [Amended] 

5.  Section  416.2220  is  amended  by 
adding  an  apostrophe  to  the  word 
"Services"  and  by  removing  the  word 
"Grant"  in  paragraph  (c). 

$416.2227    [Amended] 

6.  Section  416.2227  is  amended  by 
adding  an  apostrophe  to  the  word 
"Services"  and  by  removing  the  word 
"Grant"  in  paragraph  (a),  by  adding 
"Departmental"  after  the  word  "the" 
and  removing  the  word  "Grant"  in 
paragraph  (b)  and  by  removing 
"Secretary"  and  adding 
"Commissioner"  in  the  heading  of 
paragraph  (c)  and  in  paragraph  (c). 

PART  422— ORGANIZATION  AND 
PROCEDURES 

Subpart  A — [Amended] 

1.  The  authority  citation  for  subpart  A 
of  part  422  continues  to  read  as  follows: 

Authority:  Sees.  205,  218,  221,  and  701- 
704  of  the  Social  Security  Act  (42  U.S.C.  405. 
418,  421.  and  901-904). 


$422.1    [Amended] 

2.  Section  422.1  is  amended  by 
removing  the  words  "Department  Staff 
Manual  on  Organization.  Department  of 
Health  and  Human  Services,  part  8." 
from  the  third  sentence  of  paragraph  (a) 
and  adding  "Social  Security 
Administration  Organizational 
Manual". 

Subpart  B— {Amended] 

1.  The  authority  citation  for  subpart  B 
of  part  422  continues  to  read  as  follows: 

Authority:  Sees.  205.  232.  702(a)(5).  1131, 
and  1143  of  the  Social  Sec\irity  Act  (42 
U.S.C.  405.  432,  902(a)(5),  1320b-l,  and 
1320b-13). 

$422,107    [Amended] 

2.  Section  422.107  is  amended  by 
removing  "Secretary  of  Health  and 
Human  Services"  and  adding 
"Commissioner  of  Social  Security"  in 
paragraph  (a). 

Subpart  C — [Amended] 

1.  The  authority  citation  for  subpart  C 
of  part  422  continues  to  read  as  follows: 

Authority:  Sees.  205.  221.  and  702(a)(5)  of 
the  Social  Security  Act  (42  U.S.C.  405,  421. 
and  902(a)(5)):  30  U.S.C.  923(b). 

$422,210    [Amended] 

2.  Section  422.210  is  amended  by 
removing  "Secretary"  wherever  it 
appears  and  adding  "Commissioner"  in 
paragraphs  (a)  and  (c)  and  by  removing 
"Secretary  of  Health  and  Human 
Services"  and  adding  "the 
Commissioner"  and  by  removing 
"Secretary"  and  adding  "the 
Commissioner"  after  "the  Office  of  and 
by  removing  "Secretary"  and  adding 
"Commissioner"  throughout  paragraph 
(d). 

Subpart  G— {Amended] 

1.  The  authority  citation  for  subpart  G 
of  part  422  continues  to  read  as  follows: 

Authority.  26  U.S.C.  9701-9708. 
$422,602    [Amended] 

2.  Section  422.602  is  amended  by 
removing  ",  or  the  Secretary  of  Health 
and  Human  Services  or  the  Secretary's 
delegate,  as  appropriate"  from  the 
definition  of  We  or  us. 

(FR  Doc.  97-18523  Filed  7-17-97;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  165 
[COTP  Mobile,  AL  97-16] 
RIN2115-AA97 

Safety  Zone  Regulations;  St.  Andrew 
Bay,  Panama  City  Florida,  Hathaway 
Landing  Marina 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  St.  Andrew 
Bay,  Panama  City  Florida  in  the  vicinity 
of  Hathaway  Landing  Marina.  The  zone 
is  needed  to  protect  personnel  and 
property  associated  with  the  Jet  Ski 
Waverunner  Exhibition.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 
the  Captain  of  the  Port. 
DATES:  This  regulation  becomes 
effective  at  11:30  a.m.  July  20. 1997.  It 
terminates  at  4:30  p.m.  on  July  20.  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
R.A.  Smith.  (334)  441-5286, 150  North 
Royal  Sti^et.  Mobile,  AL  36602-2924. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  553,  a  notice 
of  proposed  rulemaking  was  not 
published  for  this  regulation  and  good 
cause  exists  for  making  it  effective  in 
less  than  30  days  after  Federal  Register 
publication.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  needed  to  prevent 
damage  to  the  vessels  involved. 

Background  and  Purpose 

The  event  requiring  this  regulation 
will  begin  at  11:30  a.m.  July  20, 1997. 
The  Jet  Ski  Waverunner  Exhibition  will 
occur  in  the  vicinity  of  Hathaway 
Landing  Marina  between  W  85-44'  9", 
N  30-11'  5"  and  W  85-44'  9",  N  30-11', 
and  W  85^5'  1".  N  30-11'  7"  and  W 
85-45'  1".  N  30-11'  4".  It  terminates  at 
4:30  p.m.  on  July  20.  1997. 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  evaluation  under 
Executive  Order  12866  and  is  not 
significant  under  the  "Department  of 
Transportation  Regulatory  Policies  and 
Procedures"  (44  FR  11040;  February  26, 
1979).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
is  uimecessary.  This  regulation  will 
only  be  in  effect  for  a  short  period  of 
time,  and  the  impacts  on  routine 
navigation  are  expected  to  be  minimal- 
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Collection  of  InfiDrmation 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  utnder  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  it  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposal 
and  concluded  that  under  section  2.B.2. 
of  Commandant  Instruction  Ml  64 75.1 
(series),  this  proposal  is  categorically 
excluded  from  further  environmental 
documentation.  A  Categorical  Exclusion 
Determination  is  available  by  contacting 
Commander  (mps).  Eighth  Coast  Guard 
District,  501  Magazine  Street,  New 
Orleans,  LA  70130-3396. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels,  Waterways. 

Regulation 

In  consideration  of  the  foregoing, 
Subpart  F  of  Part  165  of  Chapter  33, 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  165— {AMENDED] 

1.  The  authority  citation  for  Part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1225  and  1231;  50 
U.S.C.  191;  and  33  CFR  1.05-l(g),  6.04-1. 
6.04-6.  and  160.5;  49  CFR  1.46. 

2.  A  new  §  165.T08-041  is  added  to 
read  as  follows: 

f165.TOe-4M1    Safety  Zone:  SL  Andrew 
Bay,  Panama  City  Florida,  Hathaway 
Landing  Marina 

(a)  Location.  The  following  area  is  a 
safety  zone:  In  the  vicinity  of  Hathaway 
I  binding  Marina  between  W  85-44'  9", 
N  30-11'  5"  and  W  85-44'  9",  N  30-11' 
3",  and  W  85-45'  1",  N30-11'  7 "  and  W 
85-*5'  1",  N  30-1 1'  4".  The  zone  is 
needed  to  protect  personnel  and 
property  associated  with  the  Jet  Ski 
Waverunner  Exhibition, 

(b)  Effective  date.  This  section 
becomes  effective  at  11:30  A.M.  July  20, 
1997.  It  terminates  at  4:30  P.M.  on  July 
20, 1997  unless  terminated  sooner  by 
the  Captain  of  the  Port,  (c)  Regulations: 
In  accordance  with  the  general 
regulations  in  §  165.23  of  this  p>art,  entry 


into  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 

Dated:  June  12, 1997. 

].J.  Kichner, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port  Mobile,  Alabama. 

(FR  Doc.  97-18992  Filed  7-17-97;  8:45  am) 
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ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
PN53-3;  FRL-6860-4] 

Approval  and  Promulgation  of  State 
Intptamentatlon  Plan;  Indiana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  June  26, 1995,  and  June 
13, 1997,  the  State  of  Indiana  submitted 
a  Rate-Of-Progress  (ROP)  plan  to  reduce 
Volatile  Organic  Compounds  (VOC) 
emissions  in  Lake  and  Porter  Counties 
by  15  percent  (%)  from  1990  baseline 
levels  by  November  15,  1996,  as  a 
requested  revision  to  the  Indiana  State 
Implementation  Plan  (SIP).  On  April  3. 
1997,  EPA  issued  a  direct  final  approval 
of  the  Lake  and  Porter  Counties  15% 
ROP  plan.  3%  contingency  plan,  and  an 
Indiana  Agreed  Order  requiring  VOC 
emission  controls  on  Keil  Chemical 
EHvision,  Ferro  Corporation,  located  in 
Lake  Coimty  (Keil).  On  the  same  day 
(April  3, 1997)  EPA  proposed  approval 
and  solicited  public  written  comment 
on  these  requested  SIP  revisions.  This 
proposed  rule  established  a  30-day 
public  comment  period  noting  that  if 
adverse  comments  were  received 
regarding  the  direct  final  rule  EPA 
would  withdraw  the  direct  final  rule 
and  publish  an  additional  final  rule  to 
address  the  public  conunents.  Adverse 
conunents  were  received  during  the 
public  comment  period  relating  to  the 
Keil  SIP  revision.  EPA  withdrew  the 
direct  final  rule  on  May  23,  1997.  In 
today's  action,  EPA  is  finalizing 
approval  of  the  15%  ROP  plan.  Final 
action  on  the  3%  contingency  plan  and 
the  Keil  agreed  order  will  be  addressed 
in  a  subsequent  rulemaking  action.  The 
15%  ROP  plan  has  reduced  VOC 
emissions  in  Lake  and  Porter  Coimties 
by  approximately  68,242  pounds  (lbs) 
per  day.  VOC  emissions  combine  with 
oxides  of  nitrogen  in  the  atmosphere  to 
form  ground-level  ozone,  a  pollutant 
which  can  cause  inflammation  of  the 
lungs,  decrease  lung  capacity,  and 
aggravate  asthma.  "The  rationale  for  this 
rulemaking  is  discussed  below. 


DATES:  This  final  rule  is  effective  August 
18.  1997. 

ADDRESSES:  Copies  of  the  SIP  revision 
request  are  available  for  inspection  at 
the  following  address:  (It  is 
recommended  that  you  telephone  Mark 
J.  Palermo  at  (312)  886-6082.  before 
visiting  the  Region  5  office.) 
U.S.  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division, 
77  West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  J.  Palermo.  Environmental 
Protection  Specialist,  Air  Programs 
Branch  (AR-18J)  (312)  886-6082. 

SUPPLEMENTARY  INFORMATKNH: 

L  Background  on  1 5%  ROP 
Requirements 

On  November  15,  1990.  Congress 
enacted  amendments  to  the  1977  Gean 
Air  Act  (Act);  Public  Law  101-549,  104 
Stat  2399,  codified  at  42  U.S.C.  7401- 
7671q.  Section  182(b)(1)  requires  States 
with  ozone  nonattainment  areas 
classified  as  moderate  and  above  to 
submit  a  SIP  revision  known  as  a  15% 
ROP  plan.  This  plan  must  reflect  an 
actual  reduction  in  typical  ozone  season 
weekday  VOC  emissions  of  at  least  15% 
in  the  area  during  the  first  6  years  after 
enactment  (i.e..  by  November  15,  1996). 
The  emission  reductions  needed  to 
achieve  the  15%  requirement  must  be 
calculated  using  a  1990  anthropogenic 
VOC  emissions  inventory  as  a  baseline, 
minus  emissions  that  have  been  reduced 
by:  (1)  The  Federal  Motor  Vehicle 
Control  Program  (FMVCP)  measures  for 
the  control  of  motor  vehicle  exhaust  or 
evaporative  emissions  promulgated 
before  January  1,  1990;  and  (2)  gasoline 
Reid  Vapor  Pressure  (RVP)  regulations 
promulgated  by  November  15.  1990  (55 
FR_23666,  June  11,  1990).  In  addition, 
the  plan  must  account  for  net  growth  in 
emissions  within  the  nonattainment 
area  between  1990  and  1996. 

In  Indiana,  two  ozone  nonattainment 
areas  are  subject  to  the  15%  ROP  plan 
requirement:  The  Lake  and  Porter 
Counties  portion  of  the  Chicago  severe 
ozone  nonattainment  area,  and  the  Clark 
and  Floyd  Counties  portion  of  the 
Louisville  moderate  ozone 
nonattainment  area.  This  rulemaking 
action  addresses  only  the  plan  for  LaJce 
and  Porter  Counties;  the  Qark  and 
Floyd  Counties  15%  ROP  plan  was 
approved  on  May  7.  1997  (62  FR  at 
24815). 

n.  Indiana's  15%  ROP  Submittal  « 

The  Act  requires  States  to  observe 
certain  procedural  requirements  in 
developing  SIPs  and  SEP  revisions  for 
submission  to  EPA.  Section  110(a)(2) 
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and  section  110(1)  of  the  Act  require  that 
each  State's  SIP  revision  submitted 
under  the  Act  be  adopted  by  the  State 
after  reasonable  notice  and  public 
hearing.  The  State  of  Indiana  submitted 
a  portion  of  the  Lake  and  Porter 
Counties  15%  ROP  SIP  revision  on 
January  13,  1994,  The  SIP  revision  was 
reviewed  by  EPA  to  determine 
completeness  shortly  after  submittal,  in 
accordance  with  the  completeness 
criteria  set  out  at  40  CFR  part  51 , 
appendix  V  (1991),  as  amended  by  57 
FR  42216  (August  26,  1991).  However, 
the  submittal  was  deemed  incomplete 
because  the  plan  had  not  yet  gone 
through  public  hearing  and  did  not 
include  fully  adopted  rules  for  all  of  the 
plan's  control  measures.  Indiana  held  a 
public  hearing  on  the  plan  on  March  29, 

1994.  A  summary  of  comments  from 
that  hearing  and  the  Indiana  Department 
of  Environmental  Management's  (IDEM) 
response  was  submitted  on  July  5,  1994. 
IDEM  sent  a  supplemental  submittal  on 
June  26. 1995,  which  included  fully 
adopted  rules  for  the  Lake  and  Porter 
Counties  15%  ROP  plan.  In  a  July  17, 

1995,  letter  to  Indiana,  the  State  was 
notified  that  the  SIP  submittal  was 
deemed  complete. 

m.  Criteria  for  15%  ROP  Approvals 

The  requirements  for  15%  ROP  plans 
are  found  in  section  182(b)(1)  of  the  Act, 
and  the  following  EPA  guidance 
documents: 

1.  Procedures  for  Preparing  Emissions 
Projections,  EPA-450/4-91-019, 
Environmental  Protection  Agency.  July 
1991. 

2.  State  Implementation  Plans; 
General  Preamble  for  the 
Implementation  of  Tide  I  of  the  Clean 
Air  Act  Amendments  of  1990;  Proposed 
rule  (57  FR  13498).  Federal  Registerj^ 
April  16.  1992  (General  Preamble). 

3.  "November  15,  1992.  Deliverables 
for  Reasonable  Further  Progress  and 
Modeling  Emission  Inventories." 
memorandum  from  J.  David  Mobley. 
Edwin  L.  Meyer,  and  G.  T.  Helms,  Office 
of  Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
August  7,  1992. 

4.  Guidance  on  the  Adjusted  Base 
Year  Emissions  Inventory  and  the  1996 
Target  for  the  15  Percent  Rate  of 
Progress  Plans,  EPA-452/R-92-005. 
Environmental  Protection  Agency, 
October  1992. 

5.  "Quantification  of  Rule 
Effecljveness  Improvements." 
memorandum  from  G.  T.  Helms,  Chief, 
Ozone/Carbon  Monoxide  Programs 
Branch,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  October  1992. 


6.  Guidance  for  Growth  Factors, 
Projections,  and  Control  Strategies  for 
the  15  Percent  Rate-of-Progress  Plans. 
EPA-452/R-93-002.  March  1993. 

7.  "Correction  to  'Guidance  on  the 
Adjusted  Base  Year  Emissions  Inventory 
and  the  1996  Target  for  the  15  Percent 
Rate  of  Progress  Plans'."  memorandum 
from  G.T.  Helms.  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
March  2, 1993. 

8.  "15  Percent  Rate-of-Progress 
Plans,"  memorandum  from  G.T.  Helms. 
Chief,  Ozone/Carbon  Monoxide 
Programs  Branch.  Office  of  Air  Quality 
Planning  and  Standards.  Ehviromnental 
Protection  Agency,  March  16, 1993. 

9.  Guidance  on  the  Relationship 
Between  the  15  Percent  Rate-of-Progress 
Plans  and  Other  Provisions  of  the  Clean 
Air  Act.  EPA-452/R-93-007, 
Environmental  Protection  Agency,  May 
1993. 

10.  "Credit  Toward  the  15  Percent 
Rate-of-Progress  Reductions  from 
Federal  Measures,"  memorandum  from 
G.  T.  Helms,  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch, 
Environmental  Protection  Agency,  May 
6, 1993. 

11.  Guidance  on  Preparing 
Enforceable  Regulations  and 
Compliance  Programs  for  the  15  Percent 
Rate-of-Progress  Plans.  EPA-452/R-93- 
005,  Environmental  Protection  Agency, 
June  1993. 

12.  "Correction  Errata  to  the  15 
Percent  Rate-of-Progress  Plan  Guidance 
Series,"  memorandum  from  G.  T. 
Helms,  Chief,  Ozone  and  Carbon 
Monoxide  Programs  Branch, 
Environmental  Protection  Agency.  July 
28. 1993. 

13.  "Early  Implementation  of 
Contingency  Measures  for  Ozone  and 
Carbon  Monoxide  (CO)  Nonattainment 
Areas,"  memorandum  from  G.  T.  Helms, 
Chief,  Ozone/Carbon  Monoxide 
Programs  Branch,  Environmental 
Protection  Agency,  August  13,  1993. 

14.  "Region  III  Questions  on  Emission 
Projections  for  the  15  Percent  Rate-of- 
Progress  Plans,"  memorandum  from 

G.  T.  Helms,  Chief,  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
August  17,  1993. 

15.  "Guidance  on  Issues  Related  to  15 
Percent  Rate-of-Progress  Plans," 
memorandum  from  Michael  H.  Shapiro, 
Acting  Assistant  Administrator  for  Air 
and  Radiation,  Environmental 
Protection  Agency,  August  23, 1993. 

16.  "Credit  Toward  the  15  Percent 
Requirements  from  Architectural  and 
Industrial  Maintenance  Coatings," 


memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  September  10,  1993. 

17.  "Reclassification  of  Areas  to 
Nonattainment  and  15  Percent  Rate-of- 
Progress  Plans,"  memorandum  from 
John  S.  Seitz,  Director,  Office  of  Air 
Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
September  20, 1993. 

18.  "Clarification  of  'Guidance  for 
Growth  Factors,  Projections  and  Control 
Strategies  for  the  15  Percent  Rate  of 
Progress  Plans',"  memorandum  from 

G.  T.  Helms,  Chief.  Ozone/Carbon 
Monoxide  Programs  Branch,  Office  of 
Air  Quality  Planning  and  Standards, 
Environmental  Protection  Agency, 
October  6,  1993. 

19.  "Review  and  Rulemaking  on  15 
Percent  Rate-of-Progress  Plans," 
memorandum  from  G.  T.  Helms,  Chief, 
Ozone/Carbon  Monoxide  Programs 
Branch.  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  October  6, 1993. 

20.  "Questions  and  Answers  from  the 
15  Percent  Rate-of-Progress  Plan 
Workshop,"  memorandum  from  G.  T. 
Helms,  Chief,  Ozone/Carbon  Monoxide 
Programs  Branch,  Environmental 
Protection  Agency,  October  29,  1993. 

21.  "Rate-of-Progress  Plan  Guidance 
on  the  15  Percent  Calculations," 
memorandum  from  D.  Kent  Berry, 
Acting  Director,  Air  Quality 
Management  Division,  Enviroiunental 
Protection  Agency,  October  29,  1993. 

22.  "Clarification  of  Issues  Regarding 
the  Contingency  Measures  that  are  Due 
November  15,  1993  for  Moderate  and 
Above  Ozone  Nonattairunent  Areas," 
memorandum  from  D.  Kent  Berry. 
Acting  Director.  Air  Quality 
Management  Division.  Environmental 
Protection  Agency.  November  8, 1993. 

23.  "Credit  for  15  Percent  Rate-of- 
Progress  Plan  Reductions  from  the 
Ardhitectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule," 
memorandum  frtim  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  December  9, 1993. 

24.  "Guidance  on  Projection  of 
Nonroad  Inventories  to  Future  Years," 
memorandum  frtim  Philip  A.  Lorang, 
Director,  Emission  Plaiming  and 
Strategies  Division,  Office  of  Air  and 
Radiation,  Environmental  Protection 
Agency,  February  4, 1994. 

25.  "Discussion  at  the  Division 
Directors  Meeting  on  June  1  Concerning 
the  15  Percent  and  3  Percent 
Calculations,"  memorandum  frtim  G.  T. 
Helms.  Chief,  Ozone/Carbon  Monoxide 
Programs  Branch,  Office  of  Air  Quality 
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Plaiming  and  Standards,  Environmental 
Protection  Agency,  June  2, 1994. 

26.  "Future  Nonroad  Emission 
Reduction  Credits  for  Court-Ordered 
Nonroad  Standards,"  memorandum 
from  Philip  A.  Lorang,  Director, 
Emission  Planning  and  Strategies 
Division,  Office  of  Air  and  Radiation, 
Environmental  Protection  Agency, 
November  28, 1994. 

27.  "Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  bom  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Rule  and 
the  Autobody  Refinishing  Rule," 
memorandiun  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  November  29, 1994. 

28.  "Transmittal  of  Rule  Efifectiveness 
Protocol  for  1996  Demonstrations," 
memorandum  from  Susan  E.  Bromm, 
Director,  Chemical,  Commercial 
Services  and  Municipal  Division,  Office 
of  Compliance,  Environmental 
Protection  Agency,  December  22, 1994. 

29.  "Future  Nonroad  Emission 
Reduction  Credits  for  Locomotives," 
memorandum  from  Philip  A.  Lorang, 
Director,  Emission  Planning  and 
Strategies  Division,  Office  of  Air  and 
Radiation,  Environmental  Protection 
Agency,  January  3,  1995. 

30.  "Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  (AIM)  Coating  Ride," 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  March  22, 1995. 

31.  "Fifteen  Percent  Rate-of-Progress 
Plans — Additional  Guidance," 
memorandiun  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  May  5, 1995. 

32.  "Update  on  the  Credit  for  the  15 
Percent  Rate-of-Progress  Plans  for 
Reductions  from  the  Architectural  and 
Industrieil  Maintenance  Coatings  Rule," 
memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  Environmental 
Protection  Agency,  March  7,  1996. 

33.  "Date  by  wnich  States  Need  to 
Achieve  all  the  Reductions  Needed  for 
the  15%  Plan  fit)m  Inspection  and 
Maintenance  (I/M)  and  Guidance  for 
Recalculation."  memorandum  from 
Margo  Oge,  Director,  Office  of  Mobile 
Sources,  and  John  S.  Seitz,  Director. 
Office  of  Air  Quality  Planning  and 
Standards,  Environmental  Protection 
Agency,  August  13.  1996. 

34.  "Sample  City  Analysis: 
Comparison  of  Enhanced  Inspection  and 
Maintenance  (I/M)  Reductions  Versus 
Other  15  Percent  Rate  of  Progress  Plan 


Measures,"  E.H.  Pechan  and  Associates. 
December  12, 1996. 

35.  "Modeling  15  Percent  Volatile 
Organic  Compound  (VOC)  Reduction(s) 
from  I/M  in  1999:  Supplemental 
Guidance,"  memorandum  from  Gay 
MacGregor,  Director,  Regional  and  State 
Programs  Division,  and  Sally  Shaver, 
Director,  Air  Quality  Strategies  and 
Standards  Division,  Environmental 
Protection  Agency,  December  23, 1996. 

36.  "15%  Volatile  Organic  Compound 
(VOC)  State  Implementation  Plan  (SIP) 
Approvals  and  the  'As  Soon  As 
Practicable'  Test,"  memorandum  from 
John  S.  Seitz.  Director,  Office  of  Air 
Quality  Planning  and  Standards,  and 
Richard  B.  Ossias,  Deputy  Associate 
General  Counsel,  Division  of  Air  and 
Radiation,  Office  of  General  Counsel, 
Enviroiunental  Protection  Agency, 
February  12, 1997. 

For  a  15%  ROP  plan  SIP  to  be 
approved,  the  plan  must  adequately 
justify  how  much  emission  reduction  is 
needed  to  achieve  15%  emission 
reduction  by  November  15,  1996,  and 
how  the  plw's  control  strategy  will 
secure  that  reduction.  The  procedure  for 
calculating  the  needed  emission 
reduction  is  as  follows: 

(A)  Calculate  the  "1990  ROP 
inventory"  by  subtracting  from  the 
area's  "1990  base  year  inventory"  ■ 
biogenic  emissions,  emissions  outside  of 
the  nonattainment  area,  and  pre- 
enactment  banked  emission  credits; 

(B)  Calculate  the  "1990  adjusted  base 
year  inventory"  by  subtracting  from  the 
1990  ROP  inventory  any  emission 
reductions  frtjm  the  pre- 1990  FMVCP 
and  1990  RVP  Federal  regiUations 
which  occur  between  1990  and  1996;  ^ 


>  Sections  172(c)(3)  and  182(a)(1)  of  the  Act 
require  that  nonattainment  plan  proviaiont  include 
a  coniprehensive,  accurate  inventory  of  actual 
emissions  which  occurred  in  1990  from  all  sources 
of  relevant  pollutants  in  the  nonattainment  area. 
This  inventory  provides  an  estimate  of  the  amount 
of  VOC  and  oxides  of  nitrogen  produced  by 
emission  sources  such  as  automobiles,  powerplaiits 
and  the  use  of  consumer  solvents  in  the  household 
Because  the  approval  of  such  inventories  is 
necessary  to  an  area's  15%  ROP  plan  and 
attainment  demonstration,  the  emission  inventory 
must  be  approved  prior  to  or  with  the  15%  ROP 
plan  submission. 

'The  1990  adjusted  base  year  inventory 
represents  the  "baseline  emissions"  from  which  the 
15  percent  reduction  is  to  be  calculated,  as 
specified  under  section  182(b)(1)(B)  of  the  Act. 
Sisction  182(b)(1)(B)  defines  baseline  emissions  to 
mean  the  total  amounts  of  actual  VOC  emissions 
from  all  anthropogenic  sources  m  the  ozone 
nonattainment  areas  during  the  calendar  year  of 
1990.  excluding  emissions  that  are  eliminated  by 
the  pre-1990  FMVCP  and  1990  RVP  regulations  In 
the  General  Preamble,  EPA  interprets  "calendar 
year"  emissions  to  consist  of  typical  ozone  season 
weekday  emissions,  based  on  the  fact  that  the  ozone 
National  Ambient  Air  Quality  Standard  (NAAQS) 
(0.12  parts  per  million,  one-hour  average)  is 
generally  exceeded  or  violated  during  ozone  season 


(C)  Calculate  "15%  of  adjusted  base 
year  emissions"  by  multiplying  the  1990 
adjusted  base  year  inventory  by  15%; 

(D)  Calculate  the  "total  required 
reductions  by  1996"  by  adding  emission 
reductions  from  the  pre- 1990  FMVCP 
and  1990  RVP  federal  rules  to  15%  of 
adjusted  base  year  emissions 
calculation;  ^ 

(E)  Calculate  the  "1996  emissions 
target  level"  by  subtracting  from  the 
1990  ROP  base  year  inventory  the  total 
reouired  reductions  by  1996; 

iF)  Calculate  the  "1996  projected 
emission  estimate"  by  either  adding 
growth  Actors  to  the  1990  adjusted 
base-year  inventory,  or  adding  growth 
foctors  and  required  emission 
reductions  to  the  1990  ROP  inventory; 
and, 

(C)  Calculate  the  "reduction  required 
by  1996  to  achieve  15%  net  of  growth" 
by  subtracting  the  1996  target  emissions 
level  from  the  1996  projected  emissions 
level. 

In  determining  what  control  measiues 
a  State  can  use  in  its  15%  ROP  plan 
strategy,  the  Act  provides  under  section 
182(b)(1)(C)  that  emission  reductions 
from  control  measures  are  creditable  to 
the  extent  that  they  have  actually 
occurred  before  November  15, 1996.  In 
keeping  with  this  requirement,  the 
General  Preamble  states  that  all  credited 
emission  reductions  must  be  real, 
permanent,  and  enforceable,  and  that 
regulations  needed  to  implement  the 
plan's  control  strategy  must  be  adopted 
and  implemented  by  the  State  by 
November  15. 1996. 

IV.  Prior  Rulemaking  Action 

On  April  3,  1997.  EPA  published  a 
direct  final  rulemaking  action  approving 
the  Lake  and  Porter  Counties  15%  ROP 
plan  and  a  3%  contingency  measure 
plan  for  Lake  and  Porter  Counties  (62 
FR  15844).  As  part  of  the  15%  ROP 
plan,  Indiana  also  submitted  an  agreed 
order  requiring  VOC  emission  controls 
on  Keil  Chemical  Division,  Ferro 
Corporation,  located  in  Lake  County 
(Keil).  On  the  same  day  (April  3. 1997), 
EPA  proposed  appro^l  and  solicited 
public  comment  on  these  requested  SIP 
revisions  (62  FR  15867).  The  proposed 
rule  established  a  30-day  public 
comment  period,  noting  that  if  adverse 
comments  were  received  regarding  the 


weekdays  when  ozone  precursor  emissions  and 
meteorological  conditions  are  most  conducive  to 
ozone  formation.  Ozone  seasons  are  typically  the 
summer  months. 

'Under  section  182(b)(1)(D).  emission  reductions 
pre-1990  and  1990  RVP  regulations  are  not 
creditable  toward  meeting  15%  The  emission 
reductions  which  occurred  by  1996  from  these 
regulations  are  added  to  emissions  required  to  meet 
15%  to  determine  the  total  amount  of  emission 
reduction  bv  1996  for  the  area. 
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direct  final  rule  EPA  would  withdraw 
the  direct  final  rule  and  publish  an 
additional  final  rule  to  address  the 
public  comments.  The  only  set  of 
comments  received  during  the  public 
comment  period  was  from  the  Ferro 
Corporation  regarding  the  Keil  agreed 
order.  Because  these  comments  raised 
questions  about  the  anticipated 
emissions  reductions  of  the  agreed 
order,  EPA  withdrew  the  direct  final 
rulemaking  on  May  23.  1997  (62  FR  at 
28349). 

Indiana  originally  claimed  emission 
reductions  from  the  Keil  agreed  order  in 
the  Lake  and  Porter  15%  plan.  The  July 
29,  1994,  agreed  order  (Cause  No.  A- 
2250)  requires  the  facility  to  meet 
certain  control  requirements.  The  agreed 
order  was  submitted  with  the  15%  ROP 
plan  for  incorporation  into  the  Indiana 
SIP  so  that  the  State  could  properly  take 
credit  for  Keil's  emission  reductions. 

Ferro  Corporation's  comment 
supported  the  l>ake  and  Porter  Counties 
15%  ROP  plan,  but  requested  that  EPA 
recognize  that  Keil's  VOC  control 
installed  pursuant  to  the  agreed  order 
has  achieved  more  emission  reductions 
than  required  under  federal  and  State 
control  regulations,  and.  consequently, 
the  excess  emission  reductions  "should 


be  credited  as  a  banked  pollutant  for  the 
future."  Ferro  Corporation  also 
indicated  that  EPA  and  Indiana  are  still 
reviewing  Keil's  compliance 
determination  method  for  the  25  tons 
per  year  VOC  emission  limit  under  the 
agreed  order.  Ferro  requested  that  EPA 
agree  that  Keil  should  not  be  held  in 
violation  of  the  SIP  for  the  25  tons  per 
year  limit  if  EPA  and  Indiana  determine 
that  Keil  should  use  a  different  •' 

compliance  determination  method. 

EPA  is  currently  evaluating  the  Ferro 
Corporation  comments.  To  expedite 
final  approval  of  the  15%  ROP  plan. 
Indiana  submitted  a  letter  on  June  13. 
1997,  which  states  that  it  has  changed 
the  allocation  of  control  measure 
reductions  between  the  L.ake  and  Porter 
Counties  15%  ROP  plan  and  the  3% 
contingency  plan.  The  agreed  order 
emission  reductions  (5327  lbs  VOC  per 
day)  will  be  shifted  from  the  15%  ROP 
plan  to  the  3%^  contingency  plan,  and 
remaining  reductions  from  Inland  Steel 
Flat  Product's  coke  oven  shutdown  (759 
lbs  VOC  per  day)  and  the  State's 
automobile  refinishing  rule  (4619  lbs 
VOC  per  day)  have  been  shifted  from 
the  3%  contingency  plan  to  the  15% 
ROP  plan.  The  amount  of  emission 
reductions  claimed  for  the  coke  oven 


shutdown  and  automobile  refinishing 
rule  was  found  by  EPA  to  be  acceptable 
in  the  April  3, 1997.  direct  final 
approval. 

In  today's  action.  EPA  is  promulgating 
final  approval  of  the  15%  ROP  plan  as 
adjusted  by  Indiana's  June  13.  1997, 
letter.  Because  shifting  emission 
reduction  credit  between  the  two  plans 
does  not  affect  the  implementation  of 
the  plans'  control  measures,  nor  the 
achievement  of  15%  reduction  required 
under  the  Act,  reproposing  approval  of 
the  15%  ROP  plan  is  unnecessary.  The 
3%  contingency  plan  is  a  separate 
requirement  of  the  Act.  and  approval  of 
the  3%  contingency  plan  is  not  a 
prerequisite  for  approval  of  the  15% 
ROP  plan.  EPA  will  promulgate  a  final 
rulemaking  on  the  3%  contingency  plan 
once  EPA  completes  its  evaluation  of 
the  Ferro  Corporation  comments. 

V.  Analysis  of  Lake  and  Porter  Counties 
15%  ROP  Plan 

Indiana's  15%  ROP  summary  for  Lake 
and  Porter  Counties  is  provided  in  the 
following  table.  This  table  has  been 
adjusted  from  the  table  which  appeared 
in  the  direct  final  to  reflect  the  State's 
June  13.  1997,  letter.  (See  part  IV  of  this 
rulemaking). 


15%  ROP  Summary  for  Lake  and  Porter  Counties 


Calculation  of  Reduction  needs  by  1996 


LbsVoc/ 
DayAY 


1990  Lake  and  Porter  Counties  Total  VOC  Emissions 

1990  ROP  Emissions  (Ant^ropogenlC  only)  

1990-1996  Noncreditable  Reductions  (Reductions  from  1990  RVP  and  Pre-1990  FMVCP  Regulations) 

1990  Adjusted  Base  Year  Emissions  (1990  ROP  Emissions  minus  Noncreditable  Reductions) , 

15%  of  Adjusted  Base  Year  Emissions ... 

Total  Required  Emission  Reductions  by  1996  (15%  of  Adjusted  Base  Year  Emissions  plus  Noncreditable  Reductions) 

1996  Target  Level  (1990  ROP  Emissions  minus  Total  Required  Emission  Reductions  by  1996) 

1996  Proiecled  Emissions  (1990  Adjusted  Base  Year  Emissions  plus  Growth  Factors) 

Reduction  needs  by  1996  to  achieve  15  percent  net  of  growth  (1996  Projected  Emission  minus  1996  Target  Level)  .... 

Creditable  Reduction  from  Mandatory  Controls 

MoDile  Sources: 

Enhanced  Vehicle  Inspection  and  Maintenance  (l/M)  Program  (326  lAC  13-1.1) 

Federal  Reformulated  Gasoline  Program  (40  CFR  Part  80,  Subpart  0)  * 

Area  Sources: 

Stage  II  Gasoline  Vapor  Recovery  (326  lAC  8-4-6) _ ■• 

Federal  Architectural  and  Industnal  Maintenance  (AIM)  Coatings  Rule 

Point  Sources. 

Non-Control  Techniques  Guideline  (CTG)  Reasonably  Available  Control  Technotogy  (RACT)  Rule  (326  lAC  8-7) 

Subtotal — Reductions  from  Mandatory  Controls  

Creditable  Reductions  From  Non-Mandatory  Controls 

Point  Sources: 

Coke  Oven  Battery  Shutdowns  at  Inland  Steel  Flat  Products  (326  lAC  6-1-10.1  (k)(5))  ;...- 

Area  Sources: 

Automobile  Refinishing  (326  lAC  8-10)  - 

Residential  Open  Burning  (326  lAC  4-1) „ — ••- 

Subtotal — Reduction  From  Non-Mandatory  Controls - 


Total  CreditatMe  Reductions  from  1 5%  ROP  plan 


424.721 
381.841 

58.838 
323.003 

48,450 
107.288 
274,553 
342.683 

68.130 


6.817 
14.905 

9,824 
2,920 

4,559 
39,025 


23,609 

4,679 

929 

29,217 


68.242 


Federal  Register  /  Vol.  62,  No.  138  /  Friday,  July  18.  1997  /  Rules  and  Regulations  38461 


A.  Calculation  of  the  1990  Adjusted 
Base  Year  Emission  Inventory 

To  determine  the  1990  adjusted  base 
year  inventory.  Indiana  used  the  1990 
base  year  emission  inventory  approved 
by  EPA  on  January  4.  1995  (60  FR  375). 
which  was  found  to  meet  the 
requirements  of  sections  172(c)(3)  and 
182(a)(1)  of  the  Act  for  Lake  and  Porter 
Counties.  Total  VOC  emissions 
estimated  from  this  inventory  are 
424,721  lbs  VOC/day.  Indiana 
subtracted  biogenic  emissions  and 
emissions  from  outside  Lake  and  Porter 
Counties  from  the  1990  base  year 
inventory  to  determine  that  the  1990 
ROP  inventory  level  is  381.841  lbs  VOC/ 
day.  No  pre-enactment  banked  emission 
credit  was  included  in  this  inventory. 

Indiana  used  EPA's  Mobile  Source 
Emissions  Model  (MOBILE)5a  to 
calculate  the  emission  reductions  from 
the  pre-1990  FMVCP  and  1990  RVP 
regulations;  these  reductions  were 
subtracted  from  the  1990  ROP  inventory 
level  to  find  the  1990  adjusted  base  year 
inventory  level  of  323.003  lbs  VOC/day. 
Indiana's  documentation  includes  the 
actual  1990  motor  vehicle  emissions 
using  1990  vehicle  miles  traveled  (VMT) 
and  MOBILE5a  emission  factors,  and 
the  adjusted  emissions  using  1990  VMT 
and  the  MOBILESa  emission  factors  in 
calendar  year  1996  with  the  appropriate 
RVP  for  the  nonattainment  area  as 
mandated  by  EPA.  The  plan  includes 
adequate  documentation  showing  how 
the  M0BILE5a  model  was  run  to 
calculate  the  expected  emission 
reductions  from  FMVCP  and  RVP. 

B.  1996  ROP  Target  Emission  Level 

To  calculate  the  1996  target  emission 
level  for  Lake  and  Porter  Counties. 
Indiana  first  multiplied  the  1990 
adjusted  base  year  inventory  by  0.15  to 
determine  that  the  15%  required 
emission  reduction  by  1996  is  48.450 
lbs  VOC/day.  Then.  58.8^8  lbs  VOC/day 
of  reductions  from  non-creditable 
control  measures  (pre-1990  FMVCP  and 
1990  RVP)  were  added  to  the  15% 
required  reduction  to  find  that  the  total 
required  reductions  by  1996  is  107,288 
lbs  VOC/day.  Finally.  Indiana 
subtracted  the  1996  total  required 
emission  reductions  from  the  1990  ROP 
emission  inventory  to  determine  that 
the  1996  emission  target  level  for  Lake 
and  Porter  Counties  is  274.553  lbs  VOC/ 
day. 

The  15%  ROP  plan  submittal 
adequately  documents  the  calculations 
used  to  determine  the  Lake  and  Porter 
Counties  target  level  by  showing  each 
step,  discussing  any  assumptions  made, 
and  stating  the  origin  of  the  numbers 
used  in  the  calculations. 


C.  Projected  Emission  Inventory 

To  determine  the  1996  projected 
emission  inventory.  Indiana  has 
included  in  the  15%  ROP  plan  the 
growth  factors  used  together  with 
documentation  for  the  assumptions 
made.  The  point,  area,  and  non-road 
mobile  source  emission  inventories 
were  projected  using  either  source 
supplied  data,  population  forecasts, 
historical  data.  or.  where  historical  data 
were  unavailable  or  not  suitable  to 
project,  the  U.S.  Department  of 
Commerce  Bureau  of  Economic 
Analysis  (BEA)  regional  growth  data 
were  used.  The  on-road  mobile  source 
emission  inventory  was  projected  using 
MOBILESa.  The  State's  calculations  for 
growth  in  the  on-road  mobile,  off-road 
mobile,  industrial,  and  area  source 
sectors  is  10,180  lbs  VOC/day,  1,298  lbs 
VOC/day,  4,692  lbs  VOC/day,  and  3,510 
lbs  VOC/day,  respectively,  for  a  total  of 
19.680  lbs  VOC/day.  These  growth 
estimates  were  calculated  in  a  manner 
consistent  with  EPA's  guidance 
documents.  The  projected  emissions 
were  added  to  the  1990  adjusted  base 
year  inventory  to  determine  that  the 
1990  projected  emission  inventory  level 
is  342.683  lbs  VOC/day. 

D.  Creditable  Reductions  from  Control 
Measures 

From  the  calculation  of  the  1996 
target  emission  level  and  1996  projected 
emission  level,  Indiana  must  reduce 
emissions  in  Lake  and  Porter  Counties 
by  68.130  lbs  VOC/day.  to  secure  the 
15%  ROP  reduction.  The  Lake  and 
Porter  Counties  15%  ROP  plan  does 
meet  this  requirement.  The  total 
creditable  emission  reductions  achieved 
by  the  15%  ROP  plan  are  68.242  lbs 
VOC/day.  Emission  reductions  not 
needed  to  meet  the  15%  ROP 
requirement  will  be  applied  toward 
achieving  post-1996  ROP  reductions, 
leading  to  attainment  of  the  ozone  air 
quality  standard. 

The  SIP  submittal  includes 
documentation  indicating  the  sources  or 
source  categories  which  are  expected  to 
be  affected  by  each  control  measure,  the 
sources'  projected  1996  emissions 
without  controls,  and  the  assumptions 
used  to  estimate  how  much  the  sources' 
1996  emissions  would  be  reduced  by 
each  control  measure.  These 
assumptions  were  derived  primarily 
from  Midwest  Research  Institute's  April 
30.  1993.  document  entitled  "Support 
Document  for  Indiana's  Lake  and  Porter 
Nonattainment  Area  1996  Rate  of 
Progress  Plan."  which  was  contracted 
by  EPA  to  assist  Indiana  in  developing 
the  15%  ROP  and  contingency  plans.  A 


review  of  the  emission  reduction  credit 
taken  for  each  control  measure  follows: 

Enhanced  I/M  Program 

Of  the  15%  ROP  plans  originally 
submitted  to  EPA,  most  contain 
enhanced  I/M  programs  because  they 
achieve  more  VOC  emission  reductions 
than  most,  if  not  all  other,  control 
strategies.  However,  because  most  States 
experienced  substantial  difficulties 
implementing  enhanced  I/M  programs, 
only  a  few  States  are  currently  actually 
testing  cars  using  the  original  enhanced 
I/M  protocol. 

On  September  18.  1995  (60  FR  48029), 
EPA  finalized  revisions  to  its  enhanced 
I/M  rule  allowing  States  significant 
flexibility  in  designing  I/M  programs 
appropriate  for  their  needs.  Further, 
Congress  enacted  the  National  Highway 
Systems  Designation  Act  of  1995 
(NHSDA),  which  provides  States  with 
more  flexibility  in  determining  the 
design  of  enhanced  I/M  programs.  The 
substantial  amount  of  time  needed  by 
States  to  re-design  enhanced  I/M 
programs  in  accordance  with  the  final 
enhanced  I/M  rules  and/or  the  guidance 
contained  within  the  NHSDA,  to  secure 
State  legislative  approval  when 
necessar>',  and  set  up  the  infrastructure 
to  perform  the  testing  program  has 
precluded  States  from  obtaining 
emission  reductions  from  enhanced  I/M 
by  November  15,  1996. 

Given  the  heavy  reliance  by  many 
States  on  enhanced  I/M  programs  to 
help  satisfy  15%  ROP  plan 
requirements,  and  the  recent  NHSDA 
and  regulatory-  changes  regarding 
enhanced  l/M  programs.  EPA  has 
recognized  that  it  was  not  possible  for 
many  States  to  achieve  the  portion  of 
the  15%  ROP  reductions  that  are 
attributed  to  enhanced  I/M  by 
November  15.  1996.  Under  these 
circumstances,  disapproval  of  the  15% 
ROP  plan  SIPs  would  serve  no  purpose. 
Consequently,  under  certain 
circumstances.  EPA  will  allow  States 
that  pursue  re-design  of  enhanced  l/M 
programs  to  receive  emission  reduction 
credit  from  these  programs  in  their  15% 
ROP  plans,  even  though  the  emission 
reductions  from  the  I/M  program  vdll 
occur  after  November  15,  1996. 

Specifically,  the  EPA  will  approve 
15%  ROP  SIPs  if  the  emission 
reductions  from  the  revised,  enhanced  1/ 
M  programs,  as  well  as  from  the  other 
15%  ROP  plan  measures,  will  achieve 
the  15%  level  as  soon  after  November 
15.  1996.  as  practicaole.  To  make  this 
"as  soon  as  practicable"  determination, 
the  EPA  must  determine  that  the  15% 
ROP  plan  contains  all  VOC  control 
strategies  that  are  practicable  for  the 
nonattainment  area  in  question  and  that 
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meaningfully  accelerate  the  date  by 
which  the  15%  level  is  achieved.  The 
EPA  does  not  believe  that  measures 
meaningfully  accelerate  the  13%  date  if 
they  provide  only  an  insignificant 
amount  of  reductioas. 

Indiana's  enhanced  I/M  program  for 
Lake  and  Porter  Counties  was  approved 
by  EPA  on  March  19,  1996  (61  FR 
11142),  and  the  State  began  testing 
vehicles  under  the  new  program  on 
January  1.  1997.  A  single  contractor, 
Envirotest,  Inc..  operates  a  test-only 
centralized  network  for  inspections  and 
re-inspection.  The  Indiana  I/M  program 
requires  coverage  of  all  1976  and  newer 
gasoline  powered  light  duty  passenger 
cars  and  light  duty  trucks  up  to  9,000 
pounds  Gross  Vehicle  Weight  Rating 
(GVWR).  All  applicable  1981  and  newer 
vehicles  will  bia  subject  to  a  transient, 
mass  emissions  tailpipe  test  that 
includes  the  purge  and  pressure  test.  All 
applicable  1976  through  1980  vehicles 
will  be  subject  to  a  BAR90  single-speed 
idle  test  that  includes  the  pressure  test. 
The  I/M  contractor  has  acquired  all  the 
emission  test  sites  required  under  the 
State  I/M  contract,  and  all  the  test 
stations  required  have  been  constructed. 

EPA  has  analyzed  Indiana's  enhanced 
I/M  program  to  predict  when  the 
emission  reductions  claimed  in  the  Lake 
and  Porter  Counties  15%  ROP  plan  for 
the  program  will  actually  be  secured. 
This  analysis  was  based  on  the 
methodology  specified  in  EPA's  policy 
memoranda.  "Date  by  Which  States 
Need  to  Achieve  all  the  Reductions 
Needed  for  the  15%  Plan  from  I/M  and 
Guidance  for  Recalculation,"  August  13, 
1996,  and  "Modeling  15%  VOC 
Reduction(s)  from  L/M  in  1999 — 
Supplemental  Guidance,  "  December  23, 
1996.  MOBILESb  r\ins  were  used  to 
evaluate  the  credit  using  inputs  that 
reflect  actual  program  startup.  Some  of 
the  input  parameters  of  the  modeling 
included:  a  January  1,  1997,  program 
start  date;  start-up  cutpoints  as 
recommended  by  EPA;  and  expected 
evaporative  test  procedures  available  at 
start-up.  The  State  has  taken  credit  in 
the  Lake  and  Porter  Counties  15%  ROP 
plan  for  6,817  lbs  VOC/ day,  or  3.41  tons 
per  day  reductions  from  enhanced  I/M. 
Based  on  EPA's  analysis,  the  emission 
reduction  claimed  will  be  secured  by 
November  1999.  See  EPA's  August  13. 
1996,  policy  memorandum  titled  "Date 
by  Which  States  Need  to  Achieve  all  the 
Reductions  Needed  for  the  15%  Plan 
from  I/M  and  Guidance  for 
Recalculation,"  for  further  discussion 
on  the  November  1999  date. 

To  determine  whether  there  are  other 
available  potential  control  measures 
which  can  meaningfully  accelerate  the 
date  by  which  a  15%  reduction  in  VOC 


emissions  in  Lake  and  Porter  Counties 
can  be  achieved,  EPA  compared  the 
Lake  and  Porter  Counties  15%  ROP  and 
3%  contingency  plans  with  control 
measures  included  in  15%  ROP  plans 
nation-wide,  which  are  listed  in  EPA's 
report,  "Sample  City  Analysis: 
Comparison  of  Enhanced  I/M 
Reductions  Versus  other  15  Percent  ROP 
Plan  Measures."  December  12, 1996, 
referenced  in  EPA's  policy  document 
"15%  VOC  SIP  Approvals  and  the  'As 
Soon  As  Practicable'  Test,"  February  12. 
1997.  Based  upon  the  report,  EPA 
believes  there  are  no  other  potential 
control  measures  beyond  those  already 
included  in  the  Lake  and  Porter 
Counties  15%  ROP  and  3%  contingency 
plans  which  can  seciire  a  significant 
amount  of  emission  reduction  before 
November  1999. 

Because  Indiana's  enhanced  I/M 
program  will  secure  emission 
reductions  claimed  under  the  Lake  and 
Porter  Counties  15%  ROP  plan  by 
November  1999.  and  because  there  are 
no  other  potential  control  measures 
which  can  meaningfully  accelerate  the 
achievement  of  a  15%  reduction  in  the 
counties  before  November  1999.  the 
EPA  finds  that  the  Lake  and  Porter 
Counties  15%  ROP  plan  does  secure  a 
15%  emission  reduction  as  soon  as 
practicable.  On  this  basis,  the  emission 
reduction  claimed  for  the  Lake  and 
Porter  Counties  enhanced  I/M  program 
under  the  15%  ROP  plan  is  approvable. 

Federal  Reformulated  Gasoline  Program 

The  federal  reformulated  gasoline 
program  (40  CFR  part  80.  subpart  D) 
requires  gasoline  providers  in  Lake  and 
Porter  Counties  to  sell  only  gasoline 
which  meets  certain  blending 
requirements  to  reduce  pollution.  The 
VOC  reduction  from  reformulated 
gasoline  was  determined  using  the 
MOBILESa  model  to  estimate  the 
difference  between  1996  highway 
mobile  source  emissions  at  RVP  9.0,  the 
level  of  control  upon  gasoline  in  Lake 
and  Porter  Counties  before  the 
reformulated  gasoline  requirement,  and 
1996  highway  mobile  source  emissions 
with  reformulated  gasoline.  Indiana  has 
credited  a  14,905  lbs  VOC/ day  emission 
reduction  from  this  program,  which  is 
acceptable. 

Stage  n  Gasoline  Vapor  Recovery  Rule 

Indiana's  Stage  II  rule  (326  LAC  8-4- 
6]  requires  facilities  that  sell  more  than 
10,000  gallons  of  gasoline  per  month  to 
operate  Stage  II  vapor  recovery  systems 
certified  to  have  a  control  effectiveness 
of  at  least  95%.  Indiana  has  estimated 
that  the  rule  has  a  84%  program  in-use 
efficiency,  accounting  for  annual 
inspection  program  effects  and  the 


exemption  of  facilities  with  a  monthly 
gasoline  throughput  of  less  than  10,000 
gallons.  Indiana  has  credited  a  9,824  lbs 
VOC/day  emission  reduction  from  this 
rule,  which  is  acceptable. 

Federal  AIM  Coatings  Rule 

Pursuant  to  section  183(e)  of  the  Act, 
EPA  proposed  on  June  25. 1996  (61  FR 
32729),  a  national  rule  requiring 
manufacturers  of  AIM  coatings  to  meet 
VOC  content  limitations.  The  March  7, 
1996,  EPA  memorandum  "Update  on 
the  Credit  for  the  15  Percent  Rate-of- 
Progress  Plans  for  Reductions  from  the 
Architectural  and  Industrial 
Maintenance  Coatings  Rule"  allows 
States  to  take  credit  for  a  20%  reduction 
in  AIM  coating  emissions,  even  though 
promulgation  of  the  rule  has  been 
delayed.  Based  on  this  policy,  Indiana 
has  taken  an  emission  reduction  credit 
of  2,920  lbs  VOC/day,  which  is 
acceptable. 

Son  CTG  RACT  Rule 

Indiana's  Non-CTG  RACT  rule  (326 
LAC  8-7)  requires  VOC  controls  on 
sources  which  have  the  potential  to  emit 
25  tons  of  VOC  emissions  per  year,  and 
are  not  already  covered  under  an 
existing  CTG  or  part  of  a  post- 1990  CTG 
category.*  Sources  subject  to  this  rule 
are  allowed  to  demonstrate  compliance 
by  choosing  among  any  one  of  the 
following  three  available  options:  (1) 
Achieve  an  overall  VOC  reduction  in 
baseline  actual  emissions  of  98%  by  the 
addition  of  add-on  controls  or 
documented  reduction  in  VOC- 
containing  materials  used;  (2)  achieve  a 
level  of  reduction  equal  to  81%  of 
baseline  actual  emission  by  the  same 
means  as  stated  above,  where  it  is 
demonstrated  that  a  98%  reduction  in 
source  emissions  is  not  achievable;  or 
(3)  achieve  an  alternative  overall 
emission  reduction  by  the  application  of 
RACT  as  detemiined  by  the  State  and 
EPA.  Indiana  estimates  that  the  rule's 
overall  control  efficiency  is  81%,  and 
has  a  rule  effectiveness  of  80%.  Indiana 
has  credited  4,559  lbs  VOC/day  in 
emission  reductions  from  this  rule, 
which  is  acceptable. 

Coke  Oven  Battery  Shutdowns  at  Inland 
Steel  Flat  Products 

Inland  Steel  is  required  under 
Indiana's  Particulate  Matter  rule  326 
LAC  6-l-10.1(k)(5)  to  shut  down 


*  RACT  is  the  lowest  emission  limitation  that  a 
particular  source  is  capable  of  meeting  by  the 
application  of  control  technology  that  is  reasonably 
available,  considering  technological  and  economic 
feasibility.  CTGs  are  EPA  documents  which  provide 
recommendabons  on  what  EPA  considers  the 
presumptive  norm  for  RACT  for  particular 
industries.  Indiana  was  required  to  adopt  the  Non- 
CTG  RACT  rule  by  secUon  182(b)(2)  of  the  Act 
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numbers  6  through  1 1  coke  batteries 
before  1996.  The  1990  base  year 
inventory  emissions  from  these  coke 
batteries,  23,609  lbs  VOC/day,  are  being 
credited  as  emission  reductions.  These 
reductions  are  acceptable. 

Residential  Open  Burning  Rule 

Under  Indiana's  rule  326  lAC  4-1, 
residential  open  burning  is  banned  in 
Lake  and  Porter  Counties.  Indiana 
estimates  80%  emission  reduction  and 
80%  rule  effectiveness  from  this  rule. 
An  emissions  reduction  credit  of  929  lbs 
VOC/day  from  the  rule  is  acceptable. 

Automobile  Refinishing  Rule 

The  State  rule  326  lAC  8-10  requires 
automobile  and  mobile  equipment 
refinishing  shops  to  use  lower  VOC 
coatings,  less-emitting  spray-gun  and 
spray -gun  cleaning  equipment,  and 
improved  work  practices  to  reduce 


VOC.  To  improve  rule  effectiveness,  this 
rule  also  requires  refinishing  coating 
suppliers  in  the  area  to  sell  only 
coatings  which  meet  the  VOC  limits 
required  in  the  rule.  In  addition  to 
documentation  contained  in  the 
submittal,  Indiana  submitted 
supplemental  documentation  which 
indicates  that  an  overall  77.8%  emission 
reduction  can  be  expected  from  all  the 
control  measures  required  by  this  rule, 
with  100%  rule  effectiveness.  This 
documentation  has  been  included  in  the 
docket  for  this  rulemaking.  Indiana  has 
taken  an  emission  reduction  credit  of 
4,679  lbs  VOC/day  from  this  rule,  which 
is  acceptable. 

E.  Enforceability  Issues 

All  measuires  and  other  elements  in 
the  SIP  must  be  enforceable  by  the  State 
and  EPA  (See  sections  172(c)(6). 
110(a)(2)(A)  of  the  Act,  and  57  FR 


13556).  The  EPA  criteria  addressing  the 
enforceability  of  SIPs  and  SIP  revisions 
were  stated  in  a  September  23,  1987 
memorandum  (with  attachments)  from 
the  Assistant  Administrator  for  Air  and 
Radiation  (see  57  FR  13541). 
Nonattainment  area  plan  provisions 
must  also  contain  a  program  that 
provides  for  enforcement  of  the  control 
measures  and  other  elements  in  the  SIP 
(see  section  110(a)(2)(C)  of  the  Act). 

The  control  measures  included  in  the 
Lake  and  Porter  15%  ROP  plan  have 
been  fully  adopted  by  Indiana  and  have 
been  submitted  to  EPA  as  revisions  to 
the  State's  ozone  SIP.  The  EPA  has 
independenUy  reviewed  each  control 
measure  to  determine  conformance  with 
SIP  requirements  under  section  110  and 
part  D  of  the  Act,  and  the  overall 
enforceability  of  the  measure's 
requirements.  Rulemaking  action  on 
each  control  measure  is  as  follows: 


Control  measure 

Date  of  EPA  approval 

Enhanced  I/M  Program  (326  lAC  13-1.1) „ 

Reformulated  Gasolirie  (40  CFR  Pari  80  Suboart  D)  ^    „. 

Maict)  19,  1996  (61  FR  11142). 

Federal  regulation  pnsmulgated  February  16,  1994  (59  FR  7716). 

Stage  II  (Sasoline  Vapor  Recovery  (326  lAC  8-4-6) „.. 

Federal  AIM  Coatings  Rule  

NorvCTG  RACT  (326  lAC  8-7) _ 

Restdential  Ooen  Bumina  Ban  (328  lAC  4-1)  

April  28,  1994  (59  FR  21942). 

Proposed  federal  regulation  tor  which  Indiana  can  take  credit  (See 
memorandum  dated  March  7,  1996,  from  John  Sertz,  Director,  Office 
of  Air  Quality  Planning  and  Standards  to  Reg»nal  Air  Division  Direc- 
tors). 

July  5.  1995  (60  FR  34857). 

February  1,  1996  (61  FR  3581). 

Auto  Refinishing  (326  lAC  8-10) 

Coke  Oven  Battery  Shutdown  (326  lAC  6-1-10.100(5))  

June  13,  1996  (61  FR  29965). 
June  15,  1995  (60  FR  31412). 

F.  Transportation  Conformity  1996 
Mobile  Source  Emissions  Budget 

Section  176(c)  requires  States  to 
submit  SIP  revisions  establishing  the 
State's  criteria  and  procedures  for 
assessing  the  conformity  of  federal 
actions  (transportation  and  general)  to 
the  SIP'S  purpose  of  eliminating  or 
reducing  the  severity  and  number  of 
violations  of  the  NAAQS  and  achieving 
expeditious  attainment  of  such 
standards,  and  that  such  activities  will 
not:  (1)  Cause  or  contribute  to  any  new 
violation  of  any  standard  in  any  area,  (2) 
increase  the  frequency  or  severity  of  any 
existing  violation  of  any  standard  in  any 
area,  or  (3)  delay  timely  attainment  of 
any  standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area.  To  assure  conformity  with 
the  SIP,  conformity  analyses  for 
transportation  projects  must  take  into 
account  the  amount  of  on-road  mobile 
sourt»  emissions  that  can  be  emitted  in 
accordance  with  SIP  emission  reduction 
milestones.  For  the  purposes  of  EPA 
transportation  conformity 
determinations,  the  1996  emission  level 
for  on-road  mobile  sources  that  is 
achieved  from  the  15%  ROP  plan. 


constitutes  the  1996  VOC  mobile  source 
emission  budget  for  Lake  and  Porter 
Counties.  This  level,  which  is  derived 
from  MOBIL£5a  using  1996  projected 
on-road  mobile  source  emissions  with 
reformulated  gasoline  and  enhanced  1/ 
M,  is  50,015  lbs  VOC/day.  Therefore, 
final  approval  of  the  15%  ROP  plan  also 
approves  the  1996  mobile  source  V(X! 
emission  budget  of  50,015  lbs  VOC/day. 

For  years  after  1996,  conformity 
determinations  addressing  VOCs  must 
demonstrate  consistency  with  this  plan 
revision's  motor  vehicle  emissions 
budget,  and  satisfaction  of  the  build/no- 
build  test,  as  defined  under  40  CFR  part 
93. 

G.  Concluding  Statement  on  15%  ROP 
Plan 

The  EPA  has  reviewed  the  Lake  and 
Porter  Counties  15%  ROP  plan  SIP 
revision  submitted  to  EPA  as  described 
above,  and  finds  that  the  plans  satisfy 
the  requirements  of  section  182(b)(1)  of 
the  Act,  as  well  as  EPA  guidance  for 
such  plans.  Therefore,  the  EPA,  in  this 
action,  is  approving  this  plan  as  a 
revision  to  the  Indiana  ozcme  SIP. 


VI.  Final  Rulemaldng  Action 

The  EPA  approves  Indiana's  15% 
ROP  plan  for  Lake  and  Porter  Coimties, 
as  a  revision  to  the  SIP.  For 
transportation  conformity  purposes, 
final  approval  of  the  15%  ROP  plan  also 
approves  the  1996  mobile  source 
emission  budget  of  50,015  lbs  VOC/day. 
This  action  will  be  effiective  on  August 
18,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  fotiue 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
foctors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

Vn.  Administrative  Reqairementi 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866  review. 

B.  Regulatory  Flexibility 

Undn  the  Regulatory  Flexibility  Act, 
5  U.S.C.  section  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 


38464 


Federal  Register  /  Vol  62.  No.  138  /  Friday,  July  18.  1997  /  Rules  and  Regulations 


assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C. 
sections  603  and  604.  Alternatively, 
EPA  may  certify  that  the  rule  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
government  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nat\ire  of  the  Federal-State  relationship 
under  the  Act.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246,  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law.  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  major  rule  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 


circuit  by  September  16, 1997.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Intergovernmental  relations,  Ozone. 

Dated:  )uly  8, 1997. 
Michelle  D.  Jordan, 

Acting  Regional  Administiator. 

For  the  reasons  stated  in  the 
preamble,  part  52.  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.777  is  amended  by 
adding  paragraph  (k)  to  read  as  follows: 

§  52.777    Control  Strategy:  Pttotoctiemical 
Oxidants  (hydrocartion). 

***** 

(k)  On  June  26,  1995,  and  June  13, 
1997,  Indiana  submitted  a  15  percent 
rate-of-progress  plan  for  the  Lake  and 
Porter  Counties  portion  of  the  Chicago- 
Gary-Lake  County  ozone  nonattainment 
area.  This  plan  satisfies  the  counties' 
requirements  under  section  182(b)(1)  of 
the  Clean  Air  Act,  as  amended  in  1990. 

(PR  Doc.  97-18972  Filed  7-17-97;  8:45  am] 
BKJJNacooE  as«v-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  180, 185  and  186 
[OPP-300S07;  FRL-6727-«] 

RIN  2070-AB78 

Vinclozolin;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  Rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
the  pesticide  vinclozolin,  (3-(3,5- 
dichlorophenyl)-5-ethenyl-5-methyl-2,4- 
oxazolidinedione]  and  its  metabolites 
containing  the  3,5-dichloroanaline  (3,5- 


DCA)  moiety  at  2.0  parts  per  million 
(ppm)  in  or  on  the  food  commodity 
succulent  beans.  The  tolerance  will 
expire  and  is  revoked  on  October  1, 
1999.  A  petition  was  submitted  by 
BASF  Corporation  to  EPA  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (Pub.  L. 
104-170)  requesting  the  tolerance. 
BASF  has  requested  that  EPA  revoke  the 
tolerances  for  prunes,  pliuns,  tomatoes, 
grapes  (excluding  grapes  grown  for  wine 
production),  raisins,  dried  prunes  and 
grape  pomace.  EPA  will  publish  a 
document  in  the  Federal  Register  to 
remove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations.  BASF  has 
deleted  all  residential  uses,  as  well  as, 
turf  in  parks,  school  grounds  and 
recreational  areas  which  would  be 
expected  to  result  in  significant 
exposure  to  children  from  its 
vinclozolin  registrations  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA). 
DATES:  This  regulation  becomes 
effective  on  May  30,  1997.  Written 
objections  and  hearing  requests  must  be 
received  on  or  before  September  16, 
1997. 

AOORESKS:  Written  objections  and 
hearing  requests,  identified  by  the 
docket  control  number,  lOPP-305071, 
may  be  submitted  to:  Hearing  Clerk 
(1900),  Environmental  Protection 
Agency,  Rm.  M3708.  401  M  St.,  SW.. 
Washington,  DC  20460.  Fees 
accompanying  objections  and  hearing 
requests  shall  be  labeled  "Tolerance 
Petition  Fees"  and  forwarded  to:  EPA 
Headquarters  Accounting  Operations 
Branch,  OPP  (Tolerance  Fees),  P.O.  Box 
3602  77M.  Pittsburgh.  PA  15251.  A  copy 
of  any  objections  and  hearing  requests 
filed  with  the  Hearing  Clerk  should  be 
identified  by  the  docket  control  number 
and  submitted  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.,  SW.,  Washington,"" 
DC  20460.  In  person,  bring  copy  of 
objections  and  hearing  requests  to:  Rm. 
1132,  CM  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA  22202. 

A  copy  of  objections  and  hearing 
requests  filed  with  the  Hearing  Clerk 
may  also  be  submitted  electronically  by 
sending  electronic  mail  (e-mail)  to:  opp- 
docket9epamail.epa.gov.  Copies  of 
objections  and  hearing  requests  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form, 
of  encryption.  Copies  of  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  in  5.1  file 
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format  or  ASCII  file  format.  All  copies 
of  objections  and  hearing  requests  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300507).  No  Confidential  Business 
Information  (CBI)  should  be  submitted 
through  e-mail.  Electronic  copies  of 
objections  and  hearing  requests  on  this 
rule  may  be  filed  online  at  many  Federal 
Depository  Libraries. 
FOR  FURTHER  INF0RMATK5N  CONTACT:  By 
mail:  Mary  Waller,  Acting  Product 
Manager  (PM)  21,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St.,  SW.,  Washington,  DC  20460. 
Office  location  and  telephone  number: 
Rm.  265,  CM  #2,  1921  Jefferson  Davis 
Highway,  Ariington.  VA  22202,  (703) 
308-9354,  e-mail: 
waller.mary@epamail.epa.gov. 
SUPPLEMENTARY  tNFORMATION:  EPA 
issued  a  notice,  published  in  the  March 
19,  1997  Federal  Register  (62  PR 
13000)(FRL-5592-6),  which  announced 
that  BASF  Corporation  had  submitted  a 
pesticide  petition  (PP)  9F3762  to  EPA 
requesting  that  the  Administrator, 
pursuant  to  section  408  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C  section  346a,  amend  40  CFR 
part  180  to  establish  a  tolerance  for 
residues  of  the  fungicide  vinclozolin  [3- 
(3,5-dichlorophenyl)-5-ethenyl-5- 
methyl-2,4-oxazolidinedione;  EPA 
Chemical  No.  113201;  CAS  Reg.  No. 
50471-44-8]  and  its  metabolites 
containing  the  3,5-dichloroanaline 
moiety  in  or  on  the  food  commodity, 
succulent  beans.  The  proposed 
tolerance  levels  for  vinclozolin  and  its 
metabolites  were  5.0  ppm.  As  required 
by  section  408(d)  of  the  FFDCA,  as 
recenUy  amended  by  the  Food  Quality 
Protection  Act  (FQPA),  Pub.  L.  104-170, 
BASF  included  in  the  notice  of  filing  a 
summary  of  the  petition  and 
authorization  for  the  summary  to  be 
published  in  the  Federal  Register  in  a 
notice  of  receipt  of  the  petition.  The 
summary  of  the  petition  prepared  by  the 
petitioner  contained  conclusions  and 
assessments  to  support  its  contention 
that  the  petition  complied  with  the 
FQPA  elements  set  forth  in  section 
408(d)(3)  of  die  FFDCA. 

EPA  has  accepted  these  amendments 
to  the  vinclozolin  registrations. 
Revisions  to  existing  tolerances  and 
revocation  of  affected  tolerances  will  be 
addressed  by  the  Agency  in  later 
actions. 

I.  Statutory  Background 

Section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
301  et  seq.,  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA), 
Pub.  L.  104-170)  authorizes  the 


establishment  of  tolerances  (maximum 
residue  levels),  exemptions  from  the 
requirement  of  a  tolerance, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide  chemicals  in  or  on  food 
commodities  and  processed  foods. 
Without  a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  unsafe  and  therefore 
"adulterated"  under  section  402(a)  of 
the  FFDCA,  and  hence  may  not  legally 
be  moved  in  interstate  commerce.  For  a 
pesticide  to  \^  sold  and  distributed,  the 
pesticide  must  not  only  have 
appropriate  tolerances  under  the 
FFTDCA,  but  also  must  be  registered 
under  section  3  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA,  7  U.S.C.  136  et  seq.). 

Section  408  was  substantially 
amended  by  the  FQPA.  Among  other 
things,  die  FQPA  amends  the  FFDCA  to 
bring  all  EPA  pesticide  tolerance-setting 
activities  under  a  new  section  408  with 
a  new  safety  standard  and  new 
procedures.  New  section  408(b)(2)(A)(i) 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  food,  drinking  water, 
and  from  pesticide  use  in  gardens, 
lawns,  or  buildings  (residential  and 
other  indoor  uses)  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue***." 

n.  Discussion  of  Comments 

Fifteen  comments  were  received  in 
response  to  the  notice  of  filing  of  this 
petition.  Most  of  the  commentors 
supported  the  tolerance  requested  by 
BASF  on  economic  grounds  and  thus 
raised  issues  outside  the  scope  of 
section  408.  Only  one  commentor 
submitted  comments  in  opposition  to 
the  tolerance  proposed  in  the  notice  of 
filing.  The  principal  objections  to  the 
proposed  tolerance  were: 

1 .  The  notice  of  filing  was  not 
sufficient  to  provide  the  public  a 
meaningful  opportunity  to  comment. 


2.  The  notice  did  not  adequately 
address  exposure  to  vinclozolin  in 
drinking  water. 

3.  The  notice  did  not  adequately 
addres.o  residential  and  other  non- 
occupational exposures  to  vinclozolin. 

4.  The  notice  did  not  adequately 
address  the  issue  of  cumulative 
exposures  to  pesticides  with  a  common 
mechanism  of  toxicity. 

5.  The  notice  did  not  adequately 
address  vinclozolin's  carcinogenic 
potential. 

6.  The  notice  did  not  adequately 
address  risks  to  infants  and  children. 

Each  of  these  principal  objections  is 
addressed  below.  In  addition,  all  of  the 
scientific  issues  raised  in  the  objections 
are  addressed  in  more  detail  elsewhere 
in  this  document 

A.  Sufficiency  of  Notice  to  Allow  for 
Public  Comment 

While  it  is  clear  that  the  conmientor 
believed  that  the  discussion  of  various 
scientific  issues  in  the  summary 
provided  by  BASF  was  unconvincing,  it 
is  unclear  whether  the  commentor  was 
contending  that  the  summary  was 
legally  insufficient  for  the  Agency  to 
proceed  with  the  publication  of  the 
notice  of  filing  pursuant  to  section 
408(d)  of  the  FFDCA  or  diat  EPA  was 
obligated  to  include  in  the  notice  of 
filing  any  additional  analysis  or 
information  it  might  eventually  rely 
upon  in  determining  whether  to  grant 
the  tolerance.  Whatever  the  basis  for  the 
argument,  the  commentor's  conclusion 
was  that  the  notice  of  filing  was 
insufficient  to  allow  for  meaningful 
public  comment. 

The  short  answer  to  this  comment  is 
that  the  depth  and  breadth  of  the 
comments  submitted  by  the  commentor 
would  seem  to  demonstrate  that 
significant  meaningful  public  comment 
was  not  foreclosed  by  any  alleged 
inadequacies  in  the  notice  qf  filing. 
While  the  commentor  asserted  that  more 
information  should  have  been  provided 
on  the  various  scientific  issues 
discussed  below,  the  commentor  did  not 
explain  why  the  failure  to  supply  such 
additional  information  rendered  the 
summary  provided  by  BASF  legally 
insufficient  to  meet  the  requirements  set 
forth  in  section  408(d)(2)  of  the  FFDCA. 
That  section  does  not  require  the 
development  of  the  additional 
information  adverted  to  in  the 
comments,  and  the  Agency  has  not  at 
this  time  required  by  regulation  (or 
otherwise)  the  development  of  such 
additional  information.  The  Agency 
believes  the  summary  was  legally 
sufficient  to  support  publication  of  the 
notice  of  filing. 
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As  is  clear  from  the  remainder  of  this 
document,  the  Agency  did  not  agree 
with  all  the  arguments  propounded  by 
BASF  in  its  summary.  Section  408(d) 
sets  forth  the  procedures  that  must  be 
followed  in  determining  whether  to 
grant  a  petition  for  a  tolerance;  that 
section  does  not  require  that  the  Agency 
publish  its  own  analysis  for  comment 
before  a  tolerance  can  be  granted.  In 
light  of  the  facts  that  section  408(g) 
provides  an  opportunity  for  a  person 
objecting  to  the  issuance  of  a  tolerance 
to  file  with  the  Administrator  objections 
challenging  the  issuance  of  a  tolerance 
and  the  notice  in  this  particular  case 
allowed  interested  parties  an 
opportujiity  to  meaningfully  comment 
on  the  significant  issues  raised  by  the 
petition  (as  demonstrated  by  the 
comments  submitted  by  this 
commentor).  the  Agency  does  not 
believe  publication  of  an  additional 
notice  was  either  necessary  or 
appropriate. 

B.  Exposure  to  Vinclozolin  from 
Drinking  Water 

The  commentor  challenged  BASF's 
argument  that  the  Agency  should 
assume  no  exposure  to  vinclozolin  from 
water,  and  instead  argued  that  the 
Agency  should  at  least  apply  a  default 
figure  of  10%  to  represent  the  portion  of 
the  allowable  risk  that  could  be 
attributed  to  residues  in  water.  As  the 
discussion  of  this  issue  in  this 
document  makes  clear,  the  Agency  did 
not  ignore  potential  exposure  to 
vinclozolin  or  its  toxic  metabolites  in 
water.  Rather  than  use  the  default  figure 
identified  in  the  comment,  the  Agency 
applied  a  more  conservative  model  to 
identify  an  upper  bound  to  the 
contribution  to  overall  risk  from 
vinclozolin  and  its  metabolites  in  water. 
The  use  of  this  conservative  model 
actually  resulted  in  an  estimate  of  the 
contributionHo  overall  risk  from  water 
exposure  greater  than  the  10%  default 
that  the  commentor  urged  the  Agency  to 
use. 

The  commentor  also  seemed  to  argue 
that,  pursuant  to  the  new  FQFA,  BASF 
was  obligated  to  submit  additional  data 
on  water-related  exposure  (and  on  other 
issues).  Section  408(b)(2)(D)  obligates 
the  Agency  to  consider  "available 
information"  concerning  a  number  of 
factors,  including  non-dietary,  non- 
occupational exposures.  The  Agency 
does  not  agree  that  the  new  section  408 
requires  that  such  information 
automatically  be  developed  (although 
the  Agency  does  have  the  authority  to 
require  that  such  information  be 
developed  and  submitted  to  the 
Agency). 


C.  Exposure  to  Vinclozolin  from 
Residential/Non-Occupational  Use 

The  commentor  challenged  BASF's 
treatment  of  exposure  from  residential 
and  other  non-occupational  uses  of 
vinclozolin.  Some  time  after  publication 
of  the  Notice  of  Filing,  BASF  agreed  to 
remove  all  residential  uses  from  its 
labels  and  to  request  deletion  of  most  of 
them  &om  the  registration,  with  the 
others  not  being  revived  on  labels  until 
such  time  as  the  Agency  determines  that 
any  related  exposures  would  be  safe. 
BASF  also  agreed  to  add  label  language 
that  specifically  limits  turf  uses  of 
vinclozolin  to  commercial  and 
industrial  sites,  golf  courses,  and 
greenhouses  and  nurseries.  The 
language  does  not  permit  use  on  turf  in 
parks,  school  grounds,  and  recreational 
areas  that  could  be  expected  to  be 
significant  sources  of  exposure  to 
children;  these  uses  have  already  been 
removed  from  BASF's  new  labels. 
Consistent  with  the  procedures  set  forth 
in  FIFRA  section  6(f),  the  Agency 
expects  to  grant  the  requested  use 
deletions  later  this  year.  In  light  of  the 
above  described  circumstances,  the 
Agency  does  not  expect  that  residential 
and  non-occupatioiial  uses  will  result  in 
any  further  meaningful  exposure  to 
vinclozolin. 

D.  Common  Mechanism  of  Toxicity 

The  commentor  argued  that 
vinclozolin,  iprodione  and  procymidone 
should  be  treated  as  having  a  common 
mechanism  of  toxicity  because  the 
chemicals  share  similar  toxicological 
emd  structural  properties.  Iprodione  and 
vinclozolin  share  a  common  metabolite, 
and  exposures  to  the  metabolite 
resulting  from  iprodione  have  been 
included  in  the  aggregate  exposures 
considered  in  determining  whether  the 
requested  tolerance  for  vinclozolin  on 
snap  beans  meets  the  safety  standard  set 
forth  in  section  408(b)(2)(A).  Although 
vinclozolin  shares  structural  and 
toxicological  similarities  with  iprodione 
and  procymidone,  the  Agency  does  not 
have  at  this  time  sufficient 
methodologies  in  place  to  resolve 
common  mechanism  issues  in  such 
circumstances  in  any  meaningful  way. 
The  Agency  has  therefore  concluded 
that  it  does  not  have  sufficient  available 
and  reliable  information  concerning 
conunon  mechanism  of  toxicity  of 
vinclozolin,  iprodione,  and 
procymidone  to  analyze  the  common 
mechanism  issue  in  a  scientifically 
valid  manner  in  this  tolerance  decision. 
This  tolerance  decision  was  reached 
based  upon  the  best  available  and  useful 
information  for  these  chemicals  and  the 
supporting  risk  assessment  was 


performed  assuming  that  no  conmion 
mechanism  of  toxicity  exists. 
Furthermore,  this  tolerance  decision 
will  be  reexamined  by  the  Agency  after 
EPA  establishes  methodologies  and 
procedures  for  integrating  information 
concerning  common  mechanism  into  its 
risk  assessments. 

E.  Carcinogenicity 

The  commentor  argued  that 
vinclozolin  has  more  carcinogenic 
potential  than  BASF  asserted  in  its 
summary.  The  Agency's  conclusions  on 
the  carcinogenic  potential  of  vinclozolin 
and  its  metabolite  3.5-E)CA  are  set  forth 
in  detail  elsewhere  in  this  Final  RuJe. 

F.  Risk  to  Children 

The  commentor  argued  that  the 
discussion  of  risks  to  children  in  the 
notice  of  filing  was  flawed  for  a  number 
of  reasons.  The  conunentor  contended 
that  exposures  should  be  considered 
separately  for  separate  ages,  rather  than 
by  considering  children  between  the 
ages  of  one  and  six  together.  They  also 
asserted  that  BASF  failed  to  adequately 
address  exposures  in  utero,  breast  milk, 
early  infancy,  or  puberty,  all  periods 
when  protective  measures  may  be 
necessary  to  protect  against 
vinclozolin's  anti-an(hY)genic  effects. 
Finally,  the  conunentor  argued  that 
application  of  separate,  additional 
tenfold  safety  factors  are  compelled 
because  of  the  lack  of  good  data  on 
exposure  to  children  and  because  of 
uncertainties  associated  with  how 
endocrine  disrupting  compounds 
actually  work.  Because  of  the  need  to 
include  these  additional  safety  factors, 
the  commentor  asserted  that  the  RfD 
proposed  for  use  in  the  notice  of  filing 
should  be  lowered  by  a  factor  of  100. 

Given  the  completeness  and 
reliability  of  the  data  base  for 
vinclozolin,  the  Agency  concluded  that 
a  margin  of  safety  of  100  (without  the 
additional  safety  factors  suggested  by 
the  commentor)  would  be  safe  for 
children.  In  terms  of  different  potential 
exposures  to  children  between  the  ages 
of  one  and  six,  it  should  be  noted  that 
the  most  sensitive  subgroup  would  be 
women  of  child-bearing  age  because  of 
the  potential  in  utero  and  post-natal 
effects.  The  Agency  has  determined  that 
there  is  sufficient  information  to 
characterize  the  risk  to  this  subgroup, 
and  that  the  tolerance  announced  in  this 
Final  Rule  is  safe  for  this  subgroup.  The 
data  on  the  anti-androgenic  effects  of 
vinclozolin  are  of  sufficient  quantity 
and  quality  that  an  additional 
uncertainty  factor  is  not  necessary  in 
order  to  assure  that  infants  and  children 
will  be  safe  from  such  effects. 
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m.  Risk  Assessment  and  Statutory 
Findings — Background 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  First. 
EPA  determines  the  toxicity  of 
pesticides  based  primarily  on 
toxicological  studies  using  laboratory 
animals.  These  studies  address  many 
adverse  health  effects,  including  (but 
not  limited  to)  reproductive  effects, 
developmental  toxicity,  toxicity  to  the 
nervous  system,  and  carcinogenicity. 
For  many  of  these  studies,  a  dose 
response  relationship  can  be 
determined,  which  provides  a  dose  that 
causes  adverse  effects  (threshold  effects) 
and  doses  causing  no  observed  effects 
(the  "no-observed  effect  level"  or 
"NOEL"). 

Once  the  studies  have  been  evaluated 
and  the  observed  effects  have  been 
determined  to  be  threshold  effects.  EPA 
generally  divides  the  NOEL  from  the 
study  with  the  lowest  NOEL  by  an 
uncertainty  factor  (usually  100  or  more) 
to  determine  the  Reference  Dose  (RfD). 
The  RfD  is  a  level  at  or  below  which 
daily  aggregate  exposure  over  a  lifetime 
will  not  pose  appreciable  risks  to 
human  health.  An  uncertainty  factor 
(sometimes  called  a  "safety  factor")  of 
100  is  commonly  used  since  it  is 
assumed  that  people  may  be  up  to  10 
times  more  sensitive  to  pesticides  than 
the  test  animals,  and  that  one  person  or 
subgroup  of  the  population  (such  as 
in&nts  and  children)  could  be  up  to  10 
times  more  sensitive  to  a  pesticide  than 
another.  In  addition,  EPA  assesses  the 
potential  risks  to  infonts  and  children 
based  on  the  weight  of  the  evidence  of 
the  toxicology  studies  and  determines 
whether  an  additional  uncertainty  factor 
is  warranted.  An  aggregate  daily 
exposure  to  a  pesticide  residue  at  or 
below  the  RfD  (expressed  as  100  percent 
or  less  of  the  RfD)  is  generally 
considered  by  EPA  to  pose  a  reasonable 
certainty  of  no  harm.  For  threshold 
effects  other  than  those  assessed  imder 
the  RfD,  EPA  generally  calculates  a 
margin  of  exposure  (MOE).  The  MOE  is 
a  measiu«  of  how  close  the  exposure 
comes  to  the  NOEL.  The  NOEL  is 
selected  from  a  study  of  appropriate 
duration  and  route  of  exposure.  The 
MOE  is  the  NOEL  from  the  selected 
study  divided  by  exposure.  MOEs 
greater  than  100  are  generally 
considered  to  show  a  reasonable 
certainty  of  no  harm. 

Lifetime  feeding  studies  in  two 
species  of  laboratory  animals  are 
conducted  to  screen  pesticides  for 
cancer  effects.  When  evidence  of 
increased  cancer  is  noted  in  these 
studies,  the  Agency  conducts  a  weight 


of  the  evidence  review  of  all  relevant 
toxicological  data  including  short  term 
and  mutagenicity  studies  and  structxire 
activity  relationship.  Once  a  pesticide 
has  been  classified  as  a  potential  human 
carcinogen,  different  types  of  risk 
assessments  (e.g..  linear  low  dose 
extrapolations  or  margin  of  exposure 
calculation  based  on  the  appropriate 
NOEL)  will  be  carried  out  based  on  the 
nature  of  the  carcinogenic  response  and 
the  Agency's  knowledge  of  its  mode  of 
action. 

In  examining  aggregate  exposure, 
FFDCA  section  408  requires  that  EPA 
take  into  account  available  and  reliable 
information  concerning  exposure  irom 
the  pesticide  residue  in  the  food  in 
question,  residues  in  other  foods  for 
which  there  are  tolerances,  and  other 
non-occupational  exposures,  such  as 
where  residues  leach  into  groundwater 
or  surface  water  that  is  consumed  as 
drinking  water  and  exposures  resulting 
from  indoor  and  outdoor  residential 
uses.  Dietary  exposure  to  residues  of  a 
pesticide  in  a  food  commodity  are 
estimated  by  multiplying  the  average 
daily  consumption  of  the  food  forms  of 
that  commodity  by  the  tolerance  level  or 
the  anticipated  pesticide  residue  level, 
the  Theoretical  Maximum  Residue 
Contribution  (TMRC)  is  an  estimate  of 
the  level  of  residues  consumed  daily  if 
each  food  item  contained  pesticide 
residues  equal  to  the  tolerance.  The 
TMRC  is  a  "worst  case"  estimate  since 
it  is  based  on  the  assumptions  that  food 
contains  pesticide  residues  at  the 
tolerance  level  and  that  100  percent  of 
the  crop  is  treated  by  pesticides  that 
have  established  tolerances.  If  the 
TMRC  exceeds  the  RfD  or  poses  a 
lifetime  cancer  risk  that  is  greater  than 
approximately  one  in  a  million,  EPA 
attempts  to  derive  a  more  accurate 
exposure  estimate  for  the  pesticide  by 
evaluating  additional  types  of 
information  which  show,  generally,  that 
pesticide  residues  in  most  foods  when 
they  are  eaten  are  well  below 
established  tolerances. 

Consistent  with  sections  408(b)(2)(C) 
and  (D),  EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  (rfthis  action. 
EPA  has  also  assessed  the  toxicology 
data  base  for  vinclozolin  in  its 
evaluation  of  the  application  for 
registration  on  succulent  beans.  EPA  has 
sufficient  data  to  assess  the  hazards  of 
vinclozolin  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  granting  a 
tolerance  for  residues  of  vinclozolin  on 
succulent  beans  at  2.0  ppm.  EPA's 
assessment  of  the  database,  dietary 
exposures  and  risks  associated  with 
establishing  this  tolerance  follows. 


IV.  Toxicology  Database 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  vinclozolin  are 
discussed  below. 

A.  Data  Evaluated 

1.  Acute  toxicity  studies.  A  battery  of 
acute  toxicity  studies  placing  technical 
vinclozolin  in  toxicity  category  IV  for 
acute  oral  toxicity  (LDso  of  >10.000 
millgrams  per  kilogram  (mg/kg)).  and 
acute  inhalation  toxicity  ((LDso  of  29.1 
miligram  per  liter  (mg/1));  and  toxicity 
category  III  for  acute  dermal  toxicity 
((LDso  of  >5,000  mg/kg).  Technical 
vinclozolin  caused  minimal  eye  and 
dermal  irritation  and  the  technical 
material  is  a  positive  skin  sensitizer. 

2.  Chronic  feeding — dog.  A  1-year 
feeding  study  in  dogs  fed  dosages  of  0. 
1.1  .  2.4.  4.9.  and  48.7  mg/kg/ day  with 
a  No-Adverse-Effect  Level  (NOAEL)  of 
2.4  mg/kg/day  based  on  the  following 
effects: 

(i)  Slight  decrease  in  hematological 
and  increase  in  clinical  chemistry 
values  in  the  48.7  mg/kg/day  dose  group 
(highest  dose  tested  -  HDT). 

(ii)  Increased  absolute  and/or  relative 
weights  for  the  testes  (male  ocdy). 
adrenal,  liver,  spleen,  and  thyroids  in 
the  4.9  or  48.7  mg/kg/day  dose  groups. 

(iii)  A  dose-related  atrophy  of  the 
prostate  in  the  4.9  or  48.7  mg/kg/day 
dose  groups;  and  (iv)  microscopic 
findings  in  the  adrenal  and  testes 
(males)  in  the  48.7  mg/kg/day  dose 
group  and  liver  findings  for  both  male 
and  female  dogs  in  the  48.7  mg/kg/day 
dose  groups  and  in  the  females  in  the 
4.9  mg/kg/day  dose  group,  only. 

3.  Chronic  feeding/ carcinogenicity — 
rat.  A  combination  of  two  chronic 
feeding  studies  and  one  carcinogenicity 
study  resulted  in  rats  being  fed 
combined  dosages  of  0,  1.2,  2.4,  7.0,  23, 
71,  143,  and  221  mg/kg/day  (males)  and 
0,  1.6,  3.1.  7.0.  23,  71,  180,  and  221  mg/ 
kg/day  (females)  with  a  NOAEL  of  1.2 
mg/kg/day  (males)  and  1.6  mg/kg/day 
(females)  based  on  the  following  effects: 

(i)  Decreased  body  weights  in  both 
male  and  female  rats  at  dose  levels  >23 
mg/kg/day  with  a  progression  of 
severity  to  the  upper  levels. 

(ii)  Decreased  food  consumption  in 
both  male  and  female  rats  at  dose  levels 
>71  mg/kg/day  with  a  progression  of 
severity  to  the  upper  dose  levels. 
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(iii)  Cataracts  with  associative 
histopathology  at  dose  levels  >23  mg/ 
kg/ day  and  lenticular  changes  at  dose 
levels  >7.0  mg/kg/day  for  male  and 
female  rats. 

(iv)  Hematological  and  clinical 
chemistry  value  changes  at  dose  levels 
>7\  mg/kg/day  dose  groups  with 
increase  of  severity  at  the  higher  doses 
tested. 

(v)  Increased  absolute  and/or  relative 
weights  for  adrenal  at  dose  levels  >143 
mg/kg/day,  for  the  liver  at  dose  levels 
>71  mg/kg/day,  for  the  testes  at  dose 
levels  >23  mg/kg/day,  and  for  the 
ovaries  at  dose  levels  >143  mg/kg/day. 

(vi)  Microscopic  findings  were 
observed  in  the  liver,  adrenal,  pancreas, 
testes  (males),  ovaries  and  uterus 
(females)  at  dose  levels  of  >7.0  mg/kg/ 
day  with  a  progression  of  severity  of 
histological  effects  in  the  upper  dose 
levels. 

(vii)  An  increased  incidence  of 
neoplasms  occurred  at  dose  levels 
greater  than  the  maximum  tolerated 
dose  (MTD)  of  23  mg/kg/day  in  the 
liver,  adrenal,  pituitary,  prostate 
(males),  uterus  (females),  and  ovaries 
(females)  at  dose  levels  >143  mg/kg/day. 
In  the  testes  (males),  Leydig  cell 
adenomas  were  seen  at  the  MTD  for 
dose  levels  >23.0  mg/kg/day  due  the 
antiandrogenic  nature  of  vinclozolin. 

4.  Carcinogenicity —  mice.  A 
carcinogenicity  study  in  mice  fed 
dosages  of  0.  2.1,  20.6,  432,  and  1,225 
(HDT)  mg/kg/day  (males)  and  0,  2.8, 
28.5,  557,  and  1,411  (HDT)  mg/kg/day 
(females)  with  a  NOAEL  of  20.6  mg/kg/ 
day  (males)  and  28.5  mg/kg/day 
(females)  based  on  the  following  effects: 

(i)  Increased  mortality  in  the  highest 
dose  tested  (HTD)  as  compared  to 
controls. 

(ii)  Decreased  body  weights  and 
significant  signs  of  clinical  toxicity  were 
observed  in  both  male  and  female  mice 
at  the  upper  two  dose  levels  with  a 
progression  of  severity. 

(iii)  Hematological  and  clinical 
chemistry  value  changes  were  observed 
at  the  highest  dose  tested. 

(iv)  Increased  absolute  and/or  relative 
weights  for  adrenal  and  liver  were 
observed  at  the  upper  two  dose  levels, 
atrophic  seminal  vesicles  and 
coagulation  glands  with  reduction  of  the 
prostate  (males)  and  atrophic  uteri  were 
observed  at  the  upper  two  dose  levels. 

(v)  Microscopic  findings  were 
observed  in  the  liver,  adrenal,  testes 
(males),  ovaries  and  uterus  (females), 
and  related  sexual  organs  in  the  upper 
two  dose  levels. 

(vi)  An  increased  incidence  of 
neoplasms  occurred  at  dose  levels 
greater  than  the  maximum  tolerated 


dose  (>28.5  mg/kg/day)  in  the  liver  of 
female  mice. 

5.  Developmental  toxicity —  rat.  In 
four  developmental  toxicity  studies 
vinclozolin  was  given  orally  from 
gestational  day  (gd)  6  through  19  as 
follows:  Study  4  -  dose  levels  of  0, 15. 
50,  or  150  mg/kg/day;  study  5  -  dose 
levels  of  0,  50,  100,  200  mg/kg/day, 
study  6  -  dose  levels  of  0.  200,  400  mg/ 
kg/day  and  study  8  -  dose  levels  of  0. 
600.  1.000  mg/kg/day.  At  the  gd  20.  the 
fetuses  were  evaluated. 

Maternal  toxicity  was  demonstrated  at 
600  and  1 ,000  mg/kg/day  by  the 
statistically  significant  increase  in 
absolute  and  relative  adrenal  and  liver 
weight  in  study  8.  This  was  the  only 
study  where  organ  weights  were 
determined.  A  maternal  NOEL  could  not 
be  established  and  therefore,  the  study 
was  not  considered  to  demonstrate  any 
extra  sensitivity.  No  histology  was 
conducted  on  the  organs,  but  other 
studies  have  demonstrated  lipid 
accumulation  in  the  adrenals,  and 
centrilobular  cloudiness  of  the  liver.  In 
addition,  a  dermal  developmental  study 
has  indicated  adrenal  and  liver  weight 
increases  occurred  at  180  mg/kg/day 
and  higher.  Statistically  significant 
increases  and  decreases  occurred  in  the 
body  weight  gain  and  in  food 
consumption  with  no  apparent  dose 
relatedness  in  any  of  the  studies.  The 
relative  efficiency  of  food  utilization 
was  too  variable  to  be  definitive. 

Statistically  significant  male  and 
female  fetal  body  weight  decrement 
occiured  at  1.000  mg/kg/day.  These 
weight  decrements  were  considered  test 
material  related.  A  statistically 
significant  decrease  occurred  in 
anogenital  distance  (ambiguous  sex) 
among  male  fetuses.  The  term 
pseudohermaphroditism  was  used  to 
describe  the  effect  because  these  males 
exhibited  decreased  anogenital 
distances,  but  exhibited  superficially 
normal  internal  testes.  The  anogenital 
distance  in  male  fetuses  was  statistically 
decreased  at  50  mg/kg/day  and  higher  in 
studies  4.  6.  and  8.  (The  anogenital 
index  was  statistically  significantly 
depressed  at  150  mg/kg/day  and  higher). 
The  anogenital  distance  and  index  were 
not  determined  in  study  5.  The  response 
was  dose  related.  Although  anogential 
index  was  not  statistically  significantly 
depressed  at  50  mg/kg/day,  it  was 
nominally  depressed.  Considering  the 
significantly  depressed  anogenital 
distance  at  50  mg/kg/day  and  higher 
and  the  nominally  depressed  anal- 
genital  index  at  50  mg/kg/day,  the 
NOEL  for  this  study  was  considered  to 
be  15  mg/kg/day,  the  LDT.  These  results 
are  consistent  with  hormonal  or  anti- 
hormonal  effects  irom  the  test  material. 


Soft  tissue  examination  of  fetuses 
indicated  that  increased  incidence 
occurred  in  dilated  renal  pelvis  and 
hydro-ureter  at  400  mg/kg/day  in  study 
6.  At  higher  dose  levels  in  study  8,  the 
incidence  of  dilated  renal  pelvis  and 
hydro-ureter  was  nominally  increased. 
The  failure  of  the  ailated  renal  pelvis, 
and  hydro-ureter  to  be  significantly 
increased  in  study  8  was  attributed  to 
the  fewer  litters  used  (7,  5,  and  8  in 
controls.  600,  and  1000  mg/kg/day).  The 
NOEL  for  these  renal  effects  is 
considered  to  be  200  mg/kg/day. 

Skeletal  examination  of  fetuses 
indicated  increased  incidence  of 
accessory  14th  rib  at  400  mg/kg/day  and 
in  fetuses  and  litters  at  600.  and  1.000 
mg/kg/day.  These  effects  on  the  14th  rib 
may  be  related  to  dose  administration. 
Evaluation  of  the  Preliminary  Study 
suggested  a  dose  related  increase  in  14th 
ribs  at  these  high  dose  levels.  No  other 
dose  related  effects  were  reported. 

The  developmental  toxicity  NOEL 
was  set  at  15  mg/kg/day  and  the 
developmental  LOEL  was  50  mg/kg/day 
based  on  decreased  anogenital  distance 
in  males  (ambiguous  sex).  Increased 
incidence  of  dilated  renal  pelvis,  hydro- 
ureter,  and  accessary  14th  rib  may  have 
occiured  at  400  mg/kg/day  and  higher. 
The  maternal  toxicity  LOEL  was  <  600 
mg/kg/day  based  on  increases  in 
absolute  and  relative  adrenal  and  liver 
weight.  Organ  weights  were  not 
determined  at  lower  dose  levels. 

A  developmental  study  in  rats  via 
dermal  exposure  for  6  hours/day  on 
intact  skin  with  dosages  of  0,  60, 180, 
and  360  mg/kg/day  (HDT)  had  a 
developmental  NOAEL  of  60  mg/kg/day 
and  a  maternal  NOAEL  of  60  mg/kg/day 
based  on  the  following:  (1)  increased 
absolute  liver  weights  at  dose  levels  > 
180  mg/kg/day;  and  (2)  decreased 
anogenital  distance  and  index  at  dose 
levels  >  180  mg/kg/day. 

6.  Developmental  toxicity — rabbit.  A 
developmental  study  in  rabbits  via  oral 
gavage  resulted  in  dosages  of  0,  20,  80, 
and  300  mg/kg/day  (HDT)  with  a 
developmental  NOAEL  of  300  mg/kg/ 
day  and  a  maternal  NOAEL  of  300  mg/ 
kg/day  based  on  no  signs  of  maternal  or 
meaningful  fetal  toxicity  observed  at 
any  of  the  dose  levels  mentioned. 

A  second  developmental  study  in 
rabbits  via  oral  gavage  resulted  in 
dosages  of  0,  50,  200,  and  800  mg/kg/ 
day  (HDT)  with  a  development  toxicity 
NOAEL  of  200  mg/kg/day  and  a 
maternal  toxicity  NOAEL  of  50  mg/kg/ 
day  based  on  the  following:  (1)  severe 
maternal  toxicity  with  simultaneous 
change  in  hematological  values  and 
high  number  of  abortions  at  the  HDT; 
and  (2)  increased  absolute  and/or 
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relative  weights  for  adrenal  in  the  mid 
and  high  dose  groups. 

7.  Two-generation  reproduction —  rat. 
A  two-generation  reproduction  study 
(consisting  of  two  studies:  study  A  - 
dose  levels  of  0,  2.0  and  4.1  mg/kg/day; 
study  B  -  dose  levels  of  0,  4.9,  29, 100, 
and  307  mg/kg/day)  with  rats  fed 
dosages  of  0,  2.0,  4.1,  4.9,  29,  100,  and 
307  mg/kg/day  with  a  reproductive 
NOAEL  of  4.9  mg/kg/day  based  on 
feminization  of  males  and  their  inability 
to  mate  at  dose  levels  >100  mg/kg/day 
and  pup  effects  at  29  mg/kg/day;  and 
with  a  parental  NOAEL  of  4.9  mg/kg/ 
day  based  on  general  toxicity  consistent 
with  previous  rat  studies  at  levels  >29 
mg/kg/day.  Study  A  was  performed  to 
clarify  an  equivocal  finding  of  decreased 
absolute  and  relative  weight  of  the 
epididymides  without  any 
morphological  correlation  in  the  male 
FY  and  FZ  generations  in  Study  B. 
However,  the  Agency  concluded  that 
the  effects  at  the  4.9  mg/l^day  dose 
level  were  minimal  and  considered 
sufficienUy  close  to  the  NOAEL.  The 
study  is  acceptable  and  4.9  mg/kg/day 
dose  level  was  considered  to  be  the 
NOEL. 

8.  Mutagenicity.  A  Modified  Ames 
Test  (three  studies,  point  mutation):  a 
Host-Mediated  Assay  (point  mutation),  a 
Mouse  Lymphoma  Test  (point 
mutation),  In  Vitro  CHO  Cells  (point 
mutation].  In  Vitro  Cytogenetics  -  CHO 
Cells  (Chromosome  Aberrations),  In 
Vivo  Dominant  Lethal  Test  -  Male  NMRl 
Mouse  (Chromosome  Aberrations),  Rec 
Assay  (two  test,  DNA  damage  and 
repair)  In  Vitro  UDS  Test  Using 
Hepatocyte  (DNA  damage  and  repair),  In 
Vivo  SCE  Using  Chinese  Hamster  (DNA 
damage  and  repair)  showed  no  evidence 
of  mutagenic  activity. 

9.  Mechanistic  studies  — anti- 
androgenicity  activity.  A  series  of 
mechanistic  studies  (In  Vivo  and  In 
Vitro)  were  conducted  to  define  the  anti- 
androgenic properties  of  vinclozolin. 
The  results  of  these  studies  showed  that 
vinclozolin  elicits  the  inhibition  of  the 
androgen  receptor  in  androgen  sensitive 
organs. 

B.  Toxicology  Profile 

1.  Toxicity  endpoint  for  dietary 
exposure —  i.  Acute  toxicity.  To  assess 
acute  dietary  exposiu«,  the  Agency  used 
a  NOEL  of  3.0  mg/kg/day  from  a  rat 
developmental  toxicity  study  for 
evaluating  acute  risk  to  females  IS-f- 
years.  The  dose  of  5.5  mg/kg/day  was 
calculated  using  the  bracketed 
conversion  (3  mg/kg/day  x  3.91/2.12  = 
5.5  mg/kg/day),  in  order  to  obtain  the 
single  day  internal  dose  corresponding 
to  the  NOEL  of  3  mg/kg/day. 


ii.  Chronic  effects.  A  RfD  of  0.012  mg/ 
kg/day  was  established  based  on  a  2- 
year  rat  feeding  study  with  a  NOEL  of 
1.2  mg/kg/day  and  an  uncertainty  factor 
of  100. 

iii.  Carcinogenicity.  Using  its 
Guidelines  for  Carcinogen  Risk 
Assessment  published  September  24, 
1986  (51  FR  33992),  EPA  has  classified 
vinclozolin  as  a  Group  C  chemical  - 
possible  human  carcinogen.  The  Agency 
Cancer  Peer  Review  Committee  (CPRC) 
chose  a  non-linear  approach  [MOE] 
based  on  a  NOEL  of  4.9  mg/kg/day  for 
hormone-related  effects  (decreased 
epididymal  weight  at  30  mg/kg/day)  in 
the  2-generation  oral  rat  reproductive 
toxicity  study  to  quantify  human  risk. 
The  MOE  approach  was  chosen  because 
the  remaining  tumors  [Leydig  cell)  were 
benign  at  dose  levels  which  were  not 
considered  to  be  excessive. 

2:  Toxicity  endpoints  for  non-dietary 
exposure — i.  Short-  and  intermediate 
term  risk  for  infants  and  children  ages 
1-12.  For  short-  and  intermediate-term 
MOE  calculations,  the  Agency  decided 
to  use  of  a  NOEL  of  5.0  mg/kg/day  from 
an  oral  rat  study  based  on  delayed 
puberty  in  young  rats  at  the  LOEL  of  15 
mg/kg/day  based  on  available  data. 

ii.  Short  and  intermediate  term  risk 
for  females  age  13  and  older.  For  short- 
and  intermediate-term  MOE 
calculations,  the  Agency  decided  to  use 
a  NOEL  of  3  mg/kg/day  from  an  oral  rat 
developmental  study  based  on  the 
occurrence  of  pseudohermaphroditism 
(reduced  anogenital  distance)  in  male 
fetuses  and  nipple  development.  The 
maternal  toxicity  NOEL/LOEL  were  also 
3  and  6  mg/kg/day  respectively  based 
on  redu'ced  sex  organ  weights. 

iii.  Chronic  non-dietary  exposure.  A 
chronic  risk  exposure  scenario  has  not 
been  identified  for  the  proposed  use, 
although  the  chronic  tolerance  endpoint 
selection  is  based  on  the  NOEL  of  1.2 
mg/kg/day. 

C.  Dietary  Exposure 

1.  Food  and  feed  uses.  For  purposes 
of  assessing  the  potential  chronic 
dietary  exposure  (food  only)  from  the 
use  of  vinclozolin,  EPA  has  used  the 
percent  of  crop  treated/ percent 
imported  data  to  refine  the  risk 
estimates  for  selected  commodities 
(apricots,  beans,  raspberries,  cherries, 
cucumbers,  lettuce,  nectarines,  onions, 
peaches,  peppers,  and  strawberries), 
while  other  commodities  were  assumed 
to  be  100%  treated/imported 
(caneberries  (other  than  raspberries). 
crant)erries,  endive,  garlic,  wine/sherry, 
kiwifruit,  and  shallots).  No  chronic 
anticipated  residue  refinement  has  been 
performed.  Therefore,  the  resulting 
exposiuv  (food  only)  estimates  should 


be  viewed  as  partially  refined;  further 
refinement  using  anticipated  residues 
and  additional  percent  of  crop  treated/ 
percent  imported  data  would  result  in 
lower  chronic  dietary  exposure 
estimates.  The  Anticipated  Residue 
Contribution  (ARC)  for  chronic  dietary 
exposure  estimates  is  equivalent  to  12% 
of  the  RfD  for  the  U.S.  population  (48 
states).  The  ARC  for  infants  and 
children  and  other  subgroups  ranged 
from  7  to  15%  of  the  RfD.  In  the  best 
judgement  of  the  Agency,  the 
vinclozolin  dietary  (food  soxuce  only) 
chronic  risk  from  the  currently 
registered  uses  and  this  section  3 
registration  on  snap  beans  does  not 
exceed  the  level  of  concern.  No  feed 
items  are  associated  with  succulent 
beans.  Therefore,  secondary  residues  are 
not  expected  as  a  result  of  this  proposed 
section  3  registration. 

Section  408(b)(2)(F)  allows  EPA  to  use 
data  on  the  actual  percent  of  crop 
treated  when  establishing  a  tolerance 
only  where  the  Agency  can  make  the 
following  findings: 

(1)  That  the  data  used  are  reliable  and 
provide  a  valid  basis  for  showing  the 
percentage  of  food  derived  from  a  crop 
that  is  likely  to  contain  residues. 

(2)  That  the  exposure  estimate  does 
not  underestimate  the  exposure  for  any 
significant  subpopulation. 

(3)  Where  data  on  regional  pesticide 
use  and  food  consumption  are  available, 
that  the  exposure  estimate  does  not 
understate  exposure  for  any  regional 
population.  In  addition.  EPA  must 
provide  for  periodic  evaluation  of  any 
estimates  used. 

The  percent  of  crop  treated  estimates 
for  vinclozolin  were  derived  from 
Federal  and  market  survey  data.  EPA 
considers  these  data  reliable.  A  range  of 
estimates  are  supplied  by  this  data  and 
the  upper  end  of  this  range  was  used  for 
the  exposure  assessment.  By  using  this 
upper  end  estimate  of  percent  crop 
treated.  EPA  is  reasonably  certain  that 
exposure  is  not  imderestimated  for  any 
significant  subpopulation.  Further, 
regional  consumption  information  is 
taken  into  account  through  EPA's 
computer-based  model  for  evaluating 
the  exposure  of  significant 
subpopulations  including  several 
regional  groups.  Review  of  this  regional 
data  allows  EJ'A  to  be  reasonably  certain 
that  no  regional  population  is  exposed 
to  residue  levels  higher  than  those 
estimated  by  the  Agency.  To  provide  for 
the  periodic  evaluation  of  these 
estimates  of  percent  crop  treated,  EPA 
has  issued  a  data  call-in  under  section 
408(f)  to  all  vinclozolin  registrants  for 
data  on  percent  crop  treated.  That  data 
call-in  requires  such  data  to  be 
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submitted  every  5  years  as  long  as  the 
tolerances  remain  in  force. 

The  acute  dietary  (food  only)  risk 
assessment  used  Monte  Carlo  analysis 
which  creates  an  exposure  distribution 
by  randomly  pairing  a  distribution  of 
residue  chemistry  data  with  a 
distribution  of  food  consumption  and 
percent  of  crop  treated  or  percent 
imported  data  for  selected  commodities 
(apricots,  beans,  raspberries,  cherries, 
cucumbers,  lettuce,  nectarines,  onions, 
peaches,  peppers,  and  strawberries.), 
while  other  commodities  were  assumed 
to  be  100%  treated/ imported 
(caneberries,  other  than  raspberries; 
cranberries;  endive;  garlic;  wine/sherry; 
kiwifruit;  and  shallots).  Tier  2 
aniicipated  residue  refinement  was 
performed  for  the  mixed  commodity 
wine/sherry.  For  imported,  single- 
serving  commodities,  acute  anticipated 
residue  refinement  was  performed  by 
using  the  highest  field  trial  value  in  the 
Monte  Carlo  analysis.  For  all 
commodities  which  have  a 
correspxmding  Section  3  registration,  the 
Monte  Carlo  analysis  used  the  full  range 
of  field  trial  residue  data  which 
reflected  the  existing  (or  proposed)  use 
directions. 

For  the  subgroup  of  concern,  females 
13-t-  years,  the  resulting  high-end  (99.9th 
{>ercentile)  dietary  (food  only)  exposure 
estimate  of  0.013587  mg/kg/day 
resulting  in  a  MOE  of  405.  This  estimate 
should  be  viewed  as  a  refined  risk 
estimate;  further  refinement  using 
additional  percent  of  crop  treated  or 
percent  imported  data  may  result  in  a 
slightly  lower  acute  dietary  exposure 
estimate. 

2.  Potable  water.  The  Agency  does  not 
have  drinking  water  monitoring  data 
available  to  perform  a  quantitative 
drinking  water  risk  assessment  for 
vinclozolin  at  this  time.  Tier  1  estimated 
environmental  concentrations  (EEC's) 
were  produced  for  surface  water  using 
the  Generic  Expected  Environmental 
Concentration  (GENEEC)  model  to 
estimate  the  human  health  risk  to 
vinclozolin.  The  calculated  acute  EEC  is 
27.04  gJL  and  the  calculated  chronic 
EEC  is  1.06  g/L.  The  model  was 
performed  using  residues  of  vinclozolin 
per  se.  However,  due  to  the  very 
conservative  nature  of  the  Tier  1 
GENEEC  run  and  the  low  estimated 
metabolite  level  in  relation  to  the  parent 
compound,  this  estimate  should  be 
applicable  to  the  sum  total  of 
vinclozolin  and  its  metabolites 
containing  the  3,5-dichloroaniline 
moiety. 

Exposure  from  surface  water  was 
calculated  for  various  subgroups  of  the 
population  from  which  risk  estimates 
were  developed.  For  acute  risk,  the 


MOE  was  estimated  to  be  6,100  for 
females  1 3  years  and  older  which  was 
the  only  subgroup  of  concern.  For 
chronic  risk,  exposure  was  less  than  1  % 
of  the  RfD  of  0.012  mg/kg/day  for  all 
subgroups.  For  cancer,  an  MOE  (dietary 
water  only)  of  160,000  was  calculated 
for  the  U.S.  population  from  the 
exposure  value  of  0.0000303  mg/kg/day. 

3.  Non-dietary  uses.  Exposure  in  this 
category  has  been  significantly  reduced 
through  elimination  of  all  residential 
uses  from  product  labeling.  Therefore, 
any  non-dietary,  non-occupational 
exposure  is  expected  to  be  minimal 
particularly  for  infants  and  children. 

An  approximation  of  the  aggregate 
risk  from  the  remaining  non-dietary  use 
(postapplication  exposure  to 
vinclozolin-treated  produce  at  "U-pick" 
^rms  indicates  that  the  calculated 
MOE's  are  <  100  for  children  and  adults. 
These  are  considered  conservative  risk 
estimates.  The  exposure  estimates  are 
based  on  studies  of  workers  harvesting 
produce  as  wage  earners.  This  may 
overestimate  the  exposure  for  non- 
occupational harvesters  picking  produce 
at  "U-pick"  farms  for  non-monetary 
purposes. 

4.  Cumulative  exposure  to  substances 
with  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(V)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
The  Agency  believes  that  "available 
information"  in  this  context  might 
include  not  only  toxicity,  chemistry, 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
toxicity  and  conducting  ciunulative  risk 
assessments.  For  most  pesticides, 
although  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  concerning  conunon 
mechanism  of  toxicity  in  a  meaningful 
way.  EPA  has  begiui  a  pilot  process  to 
study  this  issue  further  through  the 
examination  of  particular  classes  of 
pesticides.  The  Agency  hopes  that  the 
results  of  this  pilot  process  will  increase 
the  Agency's  scientific  understanding  of 
this  question  such  that  EPA  will  be  able 
to  develop  and  apply  scientific 
principles  for  better  determining  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  evaluating  the 
ciunulative  effects  of  such  chemicals. 


The  Agency  anticipates,  however,  that 
even  as  its  understanding  of  the  science 
of  common  mechanisms  increases, 
decisions  on  specific  classes  of 
chemicals  will  heavily  dependent  on 
qhemical  specific  data,  much  of  which 
may  not  be  presently  available. 

Although  at  present  the  Agency  does 
not  know  how  to  apply  the  information 
in  its  files  concerning  common 
mechanism  issues  to  most  risk 
assessments,  there  are  pesticides  as  to 
which  the  common  mechanism  issues 
can  be  resolved.  These  pesticides 
include  pesticides  that  are 
toxicologically  dissimilar  to  existing 
chemical  substances  (in  which  case  the 
Agency  can  conclude  that  it  is  unlikely 
that  a  pesticide  shares  a  common 
mechanism  of  activity  with  other 
substances)  and  pesticides  that  produce 
a  common  toxic  metabolite  (in  which 
case  common  mechanism  of  activity 
will  be  assumed). 

Vinclozolin,  iprodione,  and 
procymidone  are  structiually-related 
pesticides  belonging  to  the  imide  class. 
Each  of  these  three  pesticides  can 
metabolize  to  3,5-dichloroaniline  (3,5- 
DCA).  Under  FQPA,  EPA  is  also 
required  to  estimate  the  risk  for 
consumption  of  food  and  water 
containing  3,5-DCA  across  vinclozolin, 
iprodione,  and  procymidone. 

There  is  no  toxicological  database; 
thus  no  RfD  or  Q,  *  for  3.5-DCA. 
However,  EPA  has  used  the  Qi  *  for  p- 
chloroaniline  (PCA)  to  assess  the 
carcinogenic  risk  for  other  structiually 
related  chloroanilines  because  EPA  does 
not  have  any  evidence  that  3,5-DCA  is 
not  carcinogenic.  In  1988,  the  Qi*  for 
PCA  was  estimated  to  be  0.039  (mg/kg/ 
day)-'.  However,  a  revised  Qi  *  of  0.059 
(mg/kg/day)-'  for  PCA  has  been  used  for 
this  assessment  based  on  more  recent 
data  on  male  and  female  tiunors. 

The  following  routes  of  exposiu^  for 
3,5-DCA  were  evaluated:  In  food  as  a 
result  of  application  of  iprodione,  in 
food  as  a  result  of  application  of 
vinclozolin,  in  imported  wine  as  a  result 
of  application  of  procymidone,  in  water 
as  a  result  of  application  of  iprodione  to 
a  crop,  and  in  water  as  a  result  of 
application  of  vinclozolin  to  a  crop. 
There  are  no  U.S.  registrations  for 
procymidone;  therefore,  an  evaluation 
of  exposure  to  procymidone  in  water 
was  not  appropriate. 

Metabolism  data  of  iprodione 
indicated  that  3,5-DCA  represented  1% 
TRR  (total  radioactive  residue)  in  eggs, 
smaller  proportions  in  other  livestock 
commodities,  and  was  not  detected  in 
primary  or  rotational  crops.  Metabolism 
data  of  vinclozolin  indicated  that  3,5- 
DCA  represented  9.6%  TRR  in  peaches, 
smaller  proportions  in  strawberries  and 
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was  not  detected  in  lettuce  or  grapes. 
Wine  grapes  were  also  included  in  the 
analysis  even  though  the  metabolism 
studies  for  procymidone  indicated  that 
the  3,5-DCA  metabolite  was  not 
detected  in  grapes,  but  was  formed  in 
wine. 

Two  models  were  used  for  estimating 
potential  concentrations  of  3,5-DCA  in 
surface  water.  PRZM/EXAMS  was  used 
to  estimate  3,5-DCA  concentrations  as  a 
result  of  applications  of  vinclozolin  or 
iprodione  on  peaches.  A  conservative 
screening  model,  GENEEC,  was  used  to 
estimate  3.5-IXIA  concentrations  as  a 
result  of  application  of  vinclozolin  on 
strawberries.  The  estimation  process 
also  used  siurogate  fate  data,  a 
molecular  weight  conversion, 
proportion  of  acreage  treated,  and 
assumptions  of  the  percent  conversion 
of  parent  chemical  to  metabolite. 

The  following  risk  values  were 
estimated  for  3,5-DCA: 


T 

Esti- 

Route of  Expo- 

Dose 

mated 

sure 

Risk 

In  food  as  a  re- 

0.00000009219 

5.4  X 

sult  of  applica- 

10-' 

tion  of 

Iprodione. 

In  food  as  a  re- 

0.0000143224 

8.4  X 

sult  of  applica- 

10-' 

tion  of 

vinclozolin. 

In  imported  wine 

0.0000058 

2.5  X 

as  a  result  of 

^(y^' 

application  of 
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In  water  as  a  re- 

0.0000189 

1.1    X 

sult  of  applica- 

1(H 
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« 
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In  water  as  a  re- 

0.0000005 

3.0  X 
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(not  in  Califor- 

nia). 

In  water  as  a  re- 
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4.1  X 

sult  of  applica- 

10^7 

tion  of 

vindozolin  to 

peaches. 

Total  Food  and 

1.1   X 

Wine  only. 

10-6 

Total  Water  as 

1,5x 

aresuHof 

10* 

application  at 

• 

apaachsHa. 

Total  Food, 

2.6  X 

Wine  and 

1(h* 

Water. 

The  total  carcinogenic  risk  for 
consumption  of  food  and  wine 


containing  residues  of  3,5-DCA  as  a 
result  of  applications  of  iprodione, 
vinclozolin,  and  procymidone  is  1.1  x 
10-*.  This  can  be  considered  to  be  a 
slight  over-estimate  since  metabolism 
studies  were  used  to  estimate  the  TRRs 
to  convert  iprodione  or  vinclozolin  to 
3,5-DCA  used  in  the  calculations.  There 
is  also  an  uncertainty  to  the  risk 
estimate  because  a  surrogate  Qi  *  was 
used  for  3,5-EXI;A. 

The  total  carcinogenic  risk  for 
drinking  water  containing  residues  of 
3,5-DCA  as  a  result  of  applications  of 
iprodione  and  vinclozolin  was 
estimated  at  1.5  X  10-*  for  the  most 
highly  exposed  populations.  Although, 
there  is  a  high  degree  of  uncertainty  to 
this  analysis,  these  are  the  best  available 
estimates  of  concentrations  of  3,5-DCA 
in  drinking  water.  EPA  believes  that 
these  risk  numbers  do  justify  asking  for 
fate  data  and  monitoring  data  for  3,5- 
DCA  in  both  ground  and  surface  water 
from  both  the  registrants  of  iprodione 
and  vinclozolin. 

EPA  believes  that  the  total  risk 
estimate  estimated  for  3,5-IXILA  for  food, 
wine,  and  drinking  water  of  2.6  x  10-* 
generally  represents  a  negligible  risk,  as 
EPA  has  traditionally  applied  that 
concept.  EPA  has  commonly  referred  to 
a  negligible  risk  as  one  that  is  at  or 
below  1  in  1  million  (1  x  10-*). 
Quantitative  cancer  risk  assessment  is 
not  a  precise  science.  There  are  a 
significant  niunber  of  uncertainties  in 
both  the  toxicology  used  to  derive  the 
cancer  potency  of  a  substance  and  in  the 
data  used  to  measiu«  and  calculate 
exposure.  Thus,  EPA  generally  does  not 
attach  great  significance  to  numerical 
estimates  for  carcinogenic  risk  that 
differ  by  approximately  a  factor  of  2Vz. 

The  registrant  must  submit,  upon 
EPA's  request  and  according  to  a 
schedule  determined  by  the  Agency, 
such  information  as  the  Agency  directs 
to  be  submitted  in  order  to  evaluate 
issues  related  to  whether  vinclozolin 
shares  a  common  mechanism  of  toxicity 
with  any  other  substance  and,  if  so, 
whether  any  tolerances  for  vinclozolin 
need  to  be  modified  or  revoked. 

V.  DeterminatioD  of  Safety  Cor  Infants 
and  Children 

FFDCA  section  408  provides  that  EPA 
sh^l  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
pre-  and  post-natal  toxicity  and  the 
completeness  of  the  database  unless 
EPA  determines  that  a  different  margin 
of  safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  direcUy  through  use  of  a  margin 
of  exposure  analysis  or  through  using 


uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  In  either 
case,  EPA  generally  defines  the  level  of 
appreciable  risk  as  exposure  that  is 
greater  than  1/100  of  the  no  observed 
effect  level  in  the  animal  study 
appropriate  to  the  particular  risk 
assessment.  This  hundredfold 
uncertainty  (safety)  factor/margin  of 
exposure  (safety)  is  designed  to  accoimt 
for  combined  inter-  and  intra-sjjecies 
variability.  EPA  believes  that  reliable 
data  support  using  the  standard 
hundredfold  margin/ factor  not  the 
additional  tenfold  margin/factor  when 
EPA  has  a  complete  data  base  under 
existing  guidelines  and  when  the 
severity  of  the  effect  in  infants  or 
children  or  the  potency  or  unusual  toxic 
properties  of  a  compound  do  not  raise 
concerns  regarding  the  adequacy  of  the 
standard  margin/factor. 

In  assessing  the  potential  for 
additional  sensitivity  of  infants  and 
children  to  residues  of  vinclozolin,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  reproductive  toxicity  study  in  rats. 
The  developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposure  during  prenatal 
development  to  the  mother. 
Reproduction  studies  provide 
information  relating  to  effects  from 
exposure  to  the  pesticide  on  the 
reproductive  capability  of  mating 
animals  and  data  on  systemic  toxicity. 

1.  Developmental  toxicity — rots.  In 
oral  developmental  toxicity  study  in 
rats,  the  developmental  NOEL  was  3 
mg/kg/day  based  on  the  occurrence  of 
pseudohermaphroditism  (reduced 
anogenital  distance)  in  male  fetuses  and 
nipple  development.  The  maternal 
toxicity  NOEL/LOEL  were  not 
determined  in  this  segment  of  the  study. 

2.  Developmental  toxicity— rabbits. 
From  the  developmental  toxicity  study 
in  rabbits  the  maternal  (systemic)  NOEL 
was  50  mg/kg/day,  based  on  increased 
absolute  and  relative  liver  weight, 
reduced  defecation,  and  reddish-brown 
urine  at  the  LOEL  of  200  mg/Ttg/day. 
The  developmental  (fetal)  NOEL  was 
200  mg/kg/day,  based  on  early 
resorptions,  fetal  weight  increase, 
decreased  live  litter  size  and  possible 
increased  skeletal  anomalies  at  the  LEL 
of  400  mg/kg/day. 

3.  Reproductive  toxicity—  rats.  From 
the  reproductive  toxicity  studyin  rats, 
the  parental  (systemic)  NOEL  was  4.9 
mg/kg/day,  based  on  decreased 
epididymal  weights  at  the  LOEL  of  30 
mg/kg/day.  The  reproductive/ 
developmental  (pup)  NOEL  was  4.9  mg/ 
kg/ day.  based  on  reduced  epididymal 
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weights  and  lenticular  degeneration  at 
the  LEL  of  30  mg/kg/day. 

Based  on  current  toxicological  data 
requirements,  the  database  relative  to 
pre-  and  post  natal  toxicity  is  complete. 
From  these  data  EPA  concludes  that 
extra  (greater  than  100)  uncertainty 
factors  were  not  necessary  when  used 
with  the  developmental  toxicity 
endpoint  of  3  mg/kg/day.  Agency 
documents  are  available  through  the 
docket  which  detail  this  decision.  The 
bases  of  the  Agency's  finding  is  as 
follows: 

•  Vinclozolin  has  an  adequate  and 
extensive  toxicity  data  base  including 
mechanistic  data. 

•  Mechanistic  data  (androgen  receptor 
inhibition)  showing  that  vinclozolin 
probably  results  in  analogous 
developmental  effects  in  the  rat  and 
human. 

•  There  are  probably  only  minor 
differences  in  kinetics  and  metabolism 
of  vinclozolin  between  rats  and  humans. 

•  Postnatal  studies  show  effects  in 
parents  and  offsprings  at  similar  dose 
levels,  although,  the  effects  in  oSisprings 
are  more  severe. 

•  The  3  mg/kg/day  NOEL  for 
decreased  ano-genital  distance  (AGD)  as 
a  measure  of  developmental  effects  is  a 
very  sensitive  measure  of  decreased 
androgenization  of  the  fetus/offspring. 

•  The  decreased  AGD  has  only  been 
seen  in  rat  studies.  Neither  the  rabbit 
nor  the  mouse  developmental  toxicity 
studies  show  obvious  anti-androgen 
related  effects. 

•  The  3  mg/kg/day  endpoint  may  be 
overprotective  since  the  next  higher 
dose  level  (6  mg/kg/day)  was  not 
statistically  significantly  different  from 
the  control.  Based  on  additional 
analysis  by  the  Science  Advisory  Board 
(SAB)  statisticians,  the  NOEL  may  be  as 
high  as  12  mg/kg/day. 

VI.  DBtermination  of  Safiety  for  U.S. 
Populatioii  Inclading  Infants  and 
Children 

1.  Chmnic  dietary  exposure/risk. 
Based  of  the  exposure  assumptions 
discussed  above  and  the  completeness 
and  reliability  of  the  toxicity  database, 
the  Agency  estimates  that  the  food  only 
exposure  to  vinclozolin  for  the  subgroup 
of  concern,  Non-Nursing  Infents  <  1 
year  old,  will  utilize  14%  of  the  RfD. 
The  population  subgroup  with  the 
largest  percentage  of  the  RfD  occupied 

is  U.S.  Population,  Western  Region  at 
15%  of  the  RfD.  EPA  generally  has  no 
concern  for  exposure  below  100  percent 
of  the  RfD. 

2.  Aggregate  risk — i.  Acute  aggregate 
risk.  For  the  subgroup  of  concern, 
females  13-*-  years,  the  calculated  dietary 
(food  only)  MOE  value  is  405.  This 


estimate  should  be  viewed  as  a  refined 
risk  estimate;  further  refinement  using 
additional  percent  of  crop  treated  or 
percent  imported  data  may  result  in  a 
slightly  lower  acute  dietary  exposure 
estimate.  When  the  surface  water 
exposiire  estimate  (it  appears  the  surface 
water  estimate  is  worst  case)  is  added 
(based  on  limited  data  for  ground  water 
and  environmental  fate  data),  the 
aggregate  acute  dietary  risk  (food  +  - 
water)  estimate  results  in  an  MOE  of 
380.  This  MOE  value  does  not  exceed 
the  Agency's  level  of  concern  for  acute 
dietary  exposure. 

ii.  Chronic  aggregate  risk.  The 
aggregate  chronic  risk  is  equal  to  the 
sum  of  the  chronic  risk  from  food  -t- 
water  +  non-dietary  exposure. 
Vinclozolin  is  not  currently  registered 
for  any  residential  uses  and  no  other 
chronic  exposure  scenario's  have  been 
identified  from  the  registered  uses  of 
vinclozolin.  Therefore,  the  aggregate 
chronic  risk  for  vinclozolin  is  equal  to 
the  sum  of  the  chronic  risk  from  food  + 
water,  and  is  equivalent  to  less  than 
13%  of  the  RfD  for  the  U.S.  population. 
Other  subgroups  ranged  from  8  to  16% 
of  the  RfD. 

iii.  Short-  and  intermediate-term 
aggregate  risk.  The  aggregate  short-  and 
intermediate-term  risk  is  equal  to  the 
simi  of  the  chronic  risk  from  food  + 
water  (considered  to  be  a  backgroimd 
exposure  level)  +  non-dietary  exposure 
(exposure  from  "U-pick"  farms).  The 
calculated  MOE  values  for  the  aggregate 
short-  and  intermediate-term  risk  from 
vinclozolin  range  from  140  for  children 
1  to  6  years  old  to  150  for  children  7  to 
12  years  old.  The  MOE's  do  not  exceed 
the  Agency's  level  of  concern.  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  vinclozolin 
residues. 

iv.  Cancer  aggregate  risk.  The 
aggregate  cancer  risk  for  vinclozolin  is 
equal  to  the  sum  of  the  chronic  risk 
from  food  -f  water.  The  Anticipated 
Residue  Contribution  (ARC)  for  the  U.S. 
Population  was  calculated  to  be 
0.001383  mg/kg/day  from  food  and 
0. 0000303  from  dietary  water,  for  a  total 
dietary  exposure  (food  -t-  water)  of 
0.001413.  Using  the  formula  where  the 
Margin  of  Exposure  (MOE)  =  NOEL  fmg/ 
kg/ day)  *  Exposure  (mg/kg/day),  or  4.9 
mg/kg/day  +  0.001413  mg/kg/day,  the 
calculated  MOE  (food  +  water)  is  2,100. 

Vn.  OthM'  Considerations 

A.  Endocrine  Effects 

EPA  is  required  to  develop  a 
screening  program  to  determine  whether 
certain  substances  (including  all 
pesticides  and  inerts)  may  effect 


humans  similar  to  an  efffsct  produced  by 
a  naturally  occuning  estrogen,  or  such 
other  endocrine  effects.  The  Agency  is 
currently  working  with  interested 
stakeholders,  including  other 
government  agencies,  public  interest 
groups,  industry  and  research  scientists 
in  developing  a  screening  and  testing 
program  and  a  priority  setting  scheme  to 
implement  this  program.  Congress  has 
allowed  3  years  bom.  the  passage  of 
FQPA  (August  3, 1999)  to  implement 
this  program.  The  endocrine  modulating 
effects  of  vinclozolin  are  adequately 
understood. 

The  in  vivo  studies  show  that 
vinclozolin  or  it's  metabolites/ 
degradation  products  disrupt  the 
androgen  endocrine  system  through 
inhibition  of  androgen  receptors.  This 
receptor  inhibition  results  in  reduced 
androgen  to  androgen  sensitive  organs, 
such  as  the  prostate  seminal  vesicles 
and  epididymides  (anti-androgen 
effects).  In  the  pituitary  gland,  this 
inhibition  results  in  increased 
luteinizing  hormone  which  in  turn 
stimulates  the  testicular  L^eydig  cells. 
Continuous  stimulation  of  the  testicular 
Leydig  cells  resiilt  in  the  Leydig  cell 
adenomas  seen  in  the  chronic  and 
carcinogenicity  studies. 

The  in  vitro  data  are  studies  on 
androgen  receptor  inhibition  by  two 
metabolism/degradation  products  (Ml 
and  M2)  of  the  vinclozolin.  This 
androgen  receptor  inhibition  results  in 
the  reduced  ano-genital  distance  seen  in 
the  developmental  toxicity  studies  with 
vinclozolin. 

B.  Metabolism  in  Plants  and  Animals 

The  metabolism  of  vinclozolin  in 
plants  and  animals  is  adequately 
understood  for  the  purpose  of  this 
tolerance.  A  CODEX  Maximum  Residue 
Limit  (MRL)  for  residues  of  vinclozolin 
and  its  metabolites  containing  the  3,5- 
dichloroaniline  moiety  has  been 
established  for  common  beans  at  2.0 
ppm.  Residue  data  were  examined  at  the 
joint  meeting  of  the  FAO  Panel  of 
Experts  on  Pesticide  Residues  in  Food 
and  the  Environment  and  the  WHO 
Expert  Group  on  Pesticide  Residues. 
The  field  trials  were  conducted  in 
Germany,  the  Netherlands,  Japan, 
United  Kingdom,  and  France.  It  was 
concluded  that  a  2.0  ppm  MRL  should 
be  established  based  on  rates  of  0.19  (3 
applications)  to  1.0  kg  a.i./ha.  (three(3) 
applications)  and  a  PHI  of  7  days.  These 
rates  are  equivalent  to  0.17  to  0.89  lbs 
a.i./A. 

Residues  of  vinclozolin  and  its 
metabolites  containing  the  3,5- 
dichloroaniline  (DCA)  moiety  are  not 
expected  to  exceed  2.0  ppm  in/on  snap 
beans  as  a  result  of  this  Section  3 
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registration.  There  are  no  processed 
commodities  or  feed  items  associated 
with  snap  beans.  Therefore,  secondary 
residues  are  not  expected  as  a  result  of 
this  proposed  Section  3  registration. 

There  is  a  practical  analytical  method 
available  for  determination  of  residues 
of  vinclozolin.  Adequate  enforcement 
methodology  (gas  chromatography/ 
electron  capture  detector)  for  plant  and 
animal  commodities  is  available  to 
enforce  the  tolerances.  As  a  condition  of 
registration,  EPA  has  requested  that 
revisions  and  clarifications  be  made  to 
the  submitted  methodology,  and  that  the 
animal  commodity  method  be  improved 
by  eliminating  the  use  of  hazardous 
materials.  Once  this  method  has  been 
submitted,  EPA  will  provide 
information  on  this  method  to  FDA.  In 
the  interim,  the  analytical  method  is 
available  to  anyone  who  is  interested  in 
pesticide  residue  enforcement  from:  By 
mail,  Calvin  Furlow,  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  401  M  St.  SW.,  Washington,  DC 
20460.  Office  location  and  telephone 
number:  Crystal  Mall  #2,  Rm  1128.  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA 
22202, 703-305-5805. 

C.  Tolerance  Revocation  and  Data 
Requirements 

1.  Tolerance  Revocation.  BASF  has 
requested  that  EPA  revoke  the 
tolerances  for  prunes,  plums,  tomatoes, 
grapes  (excluding  grapes  grown  for  wine 
production),  raisins,  dried  pnuies  and 
grape  pomace,  and  that  all  residential 
uses,  as  well  as,  tiirf  in  parks,  school 
grounds  and  recreational  areas  which 
would  be  expected  to  result  in 
significant  exposure  to  children  be 
deleted  from  its  vinclozolin  registrations 
imder  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA).  EPA  accepts  these 
amendments  to  the  vinclozolin 
registrations.  Revisions  to  existing 
tolerances  and  revocation  of  affected 
tolerances  will  be  addressed  by  the 
Agency  in  later  actions. 

2.  Data  Requirements.  In  accordance 
with  section  408(b)(2KE)(ii)  of  the 
Federal  Food,  Drug,  and  Cosmetic 
Act(FFDCA),  the  Agency  is  requiring, 
pursuant  to  subsection  (f)(1),  that  data 
be  provided  five  years  after  the  date  on 
which  the  tolerance  is  established, 
modified,,  or  left  in  effect,  and  thereafter 
as  the  Administrator  deems  appropriate, 
demonstrating  that  such  residue  levels 
are  not  above  the  levels  so  relied  on.  If 
such  data  are  not  so  provided,  or  if  the 
data  do  not  demonstrate  that  the  residue 
levels  are  not  above  the  levels  so  relied 


on,  the  Administrator  shall,  not  later 
than  180  days  after  the  date  on  wtiich 
the  data  were  required  to  be  provided, 
issue  a  regulation  under  subsection 
(e)(1),  or  an  order  under  subsection 
(0(2),  as  appropriate,  to  modify  or 
revoke  the  tolerance. 

Vm.  Summary  of  Findings 

The  risk  analysis  for  vinclozolin 
shows  that  there  is  reasonable  certainty 
that  no  harm  will  result  from  aggregate 
exposure  to  vinclozolin.  This  analysis 
includes  all  current  tolerances  including 
the  tolerances  that  BASF  requested  to  be 
cancelled.  All  population  subgroups 
examined  by  EPA  are  exposed  to 
vinclozolin  residues  at  levels  below  100 
percent  of  the  RfD  for  chronic  effects. 
Based  on  the  information  and  data 
considered,  EPA  concludes  that  the 
proposed  tolerances  will  be  safe. 
Therefore  the  tolerances  are  established 
as  set  forth  below. 

FQPA  has  eliminated  all  distinctions 
between  tolerances  for  raw  agricultural 
commodities  and  processed  foods. 
Therefore,  EPA  is  combining  the 
tolerances  that  now  appear  in 
§§185.1850  and  186.1850  with  the 
tolerances  in  §  180.380  and  is 
eliminating  §  §  185.1850  and  186.1850. 

EX.  Objections  and  Hearing  Requests 

The  new  FFDCA  section  408(g) 
provides  essentially  the  same  process 
for  persons  to  "Object"  to  a  tolerance 
regulation  issued  by  EPA  under  the  new 
section  408(d)  as  was  provided  in  the 
old  section  408  and  in  section  409. 
However,  period  for  filing  objections  is 
60  days,  rather  than  30  days.  EPA 
currently  has  procedural  regulations 
which  given  the  submission  of 
objections  and  hearing  requests.  These 
regulations  will  require  some 
modification  to  reflect  the  new  law. 
However,  until  those  modifications  can 
be  made,  EPA  will  continue  to  use  its 
current  procedural  regulations  with 
appropriate  adjustments  to  reflect  the 
new  law. 

Any  person  may.  by  September  16, 
1997,  file  written  objections  to  any 
aspect  of  this  regulation  and  may  also 
request  a  hearing  on  those  objections. 
Objections  and  hearing  requests  must  be 
filed  with  the  Hearing  Clerk,  at  the 
address  given  above  (40  CFR  178.20).  A 
copy  of  the  objections  and/or  hearing 
requests  filed  with  the  Hearing  Clerk 
should  be  submitted  to  the  OPP  docket 
for  this  rulemaking.  The  objections 
submitted  must  specify  the  provisions 
of  the  regulation  deemed  objectionable 
and  the  grounds  for  the  objections  (40 
CFR  178.25).  Each  objection  must  be 
accompanied  by  the  fee  prescribed  by 
40  CFR  180.33(1).  If  a  hearing  is 


requested,  the  objections  must  include  a 
statement  of  the  factual  issues  on  which 
a  hearing  is  requested,  the  requestor's 
contentions  on  such  issues,  and  a 
simimary  of  any  evidence  relied  upon 
by  the  requestor  (40  CFR  178.27).  A 
request  for  a  hearing  will  be  granted  if 
the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  genuine  and  substantial  issue 
of  fact:  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 
Information  submitted  in  connection 
with  an  objection  or  hearing  request 
may  be  claimed  confidential  by  marking 
any  part  or  all  of  that  information  as 
Confidential  Business  Infomiation  (CBI). 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
A  copy  of  the  information  that  does  not 
contain  CBI  must  be  submitted  for 
inclusion  in  the  public  record. 
Information  not  marked  confidential 
may  be  disclosed  publicly  by  EPA 
without  prior  notice. 

X.  Public  Docket 

The  official  record  for  this 
rulemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
rulemaking  under  docket  control 
number  [OPP-300507J  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  rulemaking  record 
is  located  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-docketOepamail.epa.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
elecLr'nic  form  must  be  identified  by 
tht   1  '  '<et  number  (insert  docket 
numbt.).  Electronic  comments  on  this 
propostd  rule  may  be  filed  online  at 
many  Pederal  Depository  Libraries. 
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XI.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  PR  51735, 
October  4.  1993).  This  final  rule  does 
not  contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Pub.  L. 
104—4).  Nor  does  it  require  any  prior 
consultation  as  specified  by  Executive 
Order  12875,  entitled  Enhancing  the 
Intergovernmental  Partnership  (58  FR 
58093.  October  28.  1993),  or  special 
considerations  as  required  by  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994),  or  require  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  since  tolerances  and 
exemptions  that  are  established  on  the 
basis  of  a  petition  under  FFDCA  section 


408(d),  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply. 
Nevertheless,  the  Agency  previously 
assessed  whether  establishing 
tolerances,  exemptions  from  tolerances, 
raising  tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

Xn.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  the 
Agency  has  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  General 
Accounting  Office  prior  to  publication 
of  this  rule  in  today's  Federal  Register. 
This  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Parts  180, 
185  and  186 

Environmental  protection,  Animal 
feeds,  Administrative  practice  and 


procedure.  Agricultural  commodities, 
Food  additive.  Pesticides  and  pest. 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  14,  1997. 

Stephen  L.  lohnson, 

Acting  Director,  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  Chapter  I  is ' 
amended  as  follows: 

PART  180— {AMENDED] 

1.  In  part  180: 

a.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

b.  By  revising  §  180.380  to  read  as 
follows: 

§180.380    VInclozolin;  tolerances  for 
residues. 

(a)  General.  Tolerances  are 
established  for  the  combined  residues  of 
the  fungicide  vinclozolin  (3-(3,5- 
dichlorophenyl)-5-ethenyl-5-  methyl- 
2,4-oxazolidinedione)  and  its 
metabolites  containing  the  3,5- 
dichloroaniline  moiety  in  or  on  the  food 
commodities  in  the  table  below.  There 
are  no  U.S.  registrations  for  Belgian 
endive,  cucumbers,  grapes,  peppers  and 
tomatoes  as  of  (May  30,  1997).  The  time- 
limited  tolerance  will  expire  and  is 
revoked  on  the  date(s)  listed  in  the 
following  table. 


Commodity 

Parts  per 
million 

Expiration/Revocation 
Date 

Beans  succulent _ „ 

2.0 

5.0 

1.0 

6.0 

42.0 

10.0 

10.0 

10.0 

1.0 

3.0 

75 

30 

10.0 

25.0 

10.0 

3.0 

10/1/99 

Belgian  endive,  tops 

None 

Cucumbers _ 

None 

Grapes _ 

None 

Grape,  pomace,  dry  (as  a  result  of  application  to  oraDesl 

None 

Kiwifruit  



None 

Lettuce,  head  „ 

None 

Lettuce  (leaO  ~ 

None 

Onions  (dry  txilb)  

None 

Peppers  (t)€ll) _ 

None 

Prunes  — 

None 

Raisins  (as  a  result  of  application  to  grapes)  . 
Rasptjernes  „ 

None 



None 

Stonelrurts  „ 

None 

Strawberries  . 

Tomatoes  _ 

— 



None 
None 

(b)  Section  18  emergency  exemptions 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

a.  The  authority  citation  continues  to 
read  as  follows: 

Anthority:  21  U.S.C.  346a  and  348. 

§185.1850    [Removed] 

b.  Section  185.1850  is  removed. 

a.1 
read 
Aut 

§186. 

b.J 

"he  authority 
is  follows: 
hority:  21  U.S 

1850    [Remo^ 
Section  186.1 

citation  continues  to 
C.  342.  348  and  701. 

red] 

850  is  removed. 

PART  185— {AMENDED] 

2.  In  part  185: 


PART  186— [AMENDED] 
3.  In  part  186: 


(FR  Doc.  97-19087  Filed  7-16-97;  1:30  pm] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[MD  Docket  No.  96-186;  DA  97-1463] 

Assessment  and  Collection  of 
Regulatory  Fees  For  Fiscal  Year  1997 

agency:  Federal  Communications 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  revised  its 
Schedule  of  Regulatory  Fees  on  June  16, 
1997,  in  order  to  recover  the  amount  of 
regulatory  fees  that  Congress  has 
required  it  to  collect  for  fiscal  year  1997. 
See  Report  and  Order  in  the  Matter  of 
Assessment  and  Collection  of 
Regulatory  Fees  for  Fiscal  Year  1997, 
Md  Docket  96-186,  FCC  97-215, 
released  June  26, 1997,  62  FR  37408 
(July  11,  1997).  The  attached  Order 
establishes  the  dates  when  these 
regulatory  fees  must  be  paid. 
DATES:  September  15, 1997,  through 
September  19,  1997,  for  all  annual  fee 
payors.  Beginning  on  September  15, 
1997,  for  applicants  who  pay  fees  in 
advance  in  combination  with  their 
application  fee  for  new,  renewal  and 
reinstatement  authorizations  in  the 
private  wireless  services. 
FOR  FURTHER  INFOmiATION  CONTACT: 
Terry  D.  Johnson,  Office  of  Managing 
Director  at  (202)  418-0445. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  July  14, 1997. 
Released:  July  16,  1997. 

1.  The  Managing  Director  has 
determined  the  dates  for  collection  of 
the  fees  adopted  in  the  alxive-captioned 
proceeding.  See  Assessment  and 
Collection  of  Regulatory  Fees  for  Fiscal 
Year  1997.  FCC  97-215,  released  June 
26,  1997,  62  FR  37408  (July  11,  1997). 
We  are  establishing  collection  dates  as 
indicated  below. 

2.  Aimual  regulatory  fees  for 
regulatees  in  the  cable  television, 
common  carrier,  international,  mass 
media,  and  commercial  wireless 
services  are  due  during  the  period 
begiiming  September  15,  1997,  and 
ending  September  19,  1997.  Parties 
paying  these  fees  electronically  are 
requested  to  submit  them  on  September 
15th  or  September  16th. 

3.  Applicants  for  new,  renewal  and 
reinstatement  licenses  in  the  private 
wireless  services  (also  includes  the 
domestic  public  fixed  microwave 
services)  which  pay  annual  fees  of 
$10.00  in  advance  for  each  year  of  their 
license  term  in  combination  with  the 
appropriate  application  fee  are  to  begin 
paying  the  new  fee  on  September  15, 


1997.  For  private  wireless  licensees 
paying  $5.00  in  advance  for  each  year  of 
their  license  term  in  combination  with 
the  appropriate  application  fee,  they 
also  are  to  l>egin  paying  the  new  fee  on 
September  15,  1997. 

4.  Since  the  time  for  collecting  fees  is 
extremely  limited,  we  are  unable  to  offer 
installment  payments  for  fiscal  year 
1997. 

5.  Accordingly,  it  is  ordered  that  the 
dates  for  collection  of  fiscal  year  1997 
regulatory  fees  are  as  provided  in 
paragraphs  2  and  3  of  this  Order.  This 
action  is  taken  under  delegated 
authority  pursuant  to  §  0.231(a)  and 

§  1.1157(b)(1)  of  the  Commission's  rules. 
47  U.S.C.  §  0.231(a)  and  §  1.1157(b)(1). 

Federal  Conununications  Commissioa. 
William  F.  Caton, 

Acting  Secretary. 

|FR  Doc.  97-18883  Filed  7-17-97;  8:45  am] 
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GENERAL  SERVICES 
ADMINISTRATION 

48  CFR  Pan  552 

[APD  2800.12A,  CHQE  75] 
RIN3090-AG30 

Acquisition  Regulation;  Remittance  of 
Industrial  Funding  Fee  in  U.S.  Dollars 
Under  Federal  Supply  Schedules 
Program 

AGENCY:  Office  of  Acquisition  Policy, 

GSA. 

action:  Final  rule. 

summary:  The  General  Services 
Administration  Acquisition  Regulation 
(GSAR)  is  amended  to  revise  the 
contract  clauses  at  552.238-72  and 
552.238-77  to  require  remittance  of  the 
industrial  funding  fee  imder  Federal 
Supply  Schedules  (FSS)  program  in  U.S. 
dollars,  define  the  basis  for  converting 
the  value  of  sales  in  foreign  currency, 
update  references  to  termination  for 
cause,  and  clarify  reporting  and 
remittance  requirements. 
DATES:  Effective  Date  July  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  Sochon,  GSA  Acquisition  Policy 
Division,  (202)  208-6726. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  General  Services 
Administration's  FSS  program  charges 
ordering  activities  an  industrial  funding 
fee  (IFF)  to  recoup  the  program's 
operating  costs.  The  IFF  is  included  in 
contract  prices,  collected  by  contractors, 
and  remitted  quarterly  to  GSA.  Some 


contractors  under  the  International 
Federal  Supply  Schedule  have  remitted 
the  IFF  in  foreign  currency.  This 
practice  causes  many  problems, 
particularly  impeding  GSA's  ability  to 
meet  U.S.  Department  of  the  Treasury 
requirements  to  record  deposits  timely. 
Checks  in  foreign  currency  require 
significant  processing,  often  taking 
several  weeks  to  complete  the  deposit. 
The  government  loses  interest  on  the 
funds  during  this  delay. 

The  revised  contract  clauses  require 
payment  of  the  IFF  in  U.S.  dollars.  It 
also  establishes  standards  for 
conversion  to  address  fluctuations  in 
rates  of  exchange.  Contractors  will  use 
the  U.S.  Department  of  the  Treasury, 
"Treasury  Reporting  Rates  of 
Exchange,"  in  effect  on  the  last  day  of 
the  reporting  period  to  convert  the  value 
of  sales  in  foreign  currency  to  U.S. 
dollars.  In  addition,  the  references  to 
termination  for  cause  are  revised,  as 
different  clauses  now  apply  in  different 
situations.  It  also  clarifies  reporting  and 
remittance  requirements  by  defining  the 
close-out  report,  defining  how  the 
contractor  is  to  provide  supporting 
information  when  reimbursing  GSA  by 
check,  and  updating  information  on 
electronic  funds  transfers. 

B.  Executive  Order  12866 

This  rule  was  submitted  to  the  Office 
of  Management  and  Budget  (OMB) 
under  Executive  Order  12866. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  exf)ected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601,  et  seq.  The 
rule  requires  only  that  FSS  contractors 
use  U.S.  dollars  to  report  the  value  of 
sales  and  to  remit  the  IFF  to  GSA.  The 
only  additional  administrative  burden 
on  contractors  is  the  need  to  calculate 
the  conversion  of  sales  made  in  foreign 
currency  once  each  quarter.  Most  of  the 
contractors  affected  by  this  rule  will  be 
foreign  entities,  with  their  place  of 
business  located  outside  of  the  U.S. 

0.  Paperwork  Reduction  Act 

The  revised  clause  at  552.238-72, 
Contractor's  Report  of  Sales,  contains  an 
information  collection  requirement 
subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.).  However,  the 
revisions  to  the  clause  made  by  this  rule 
do  not  affect  the  information  collection 
requirement  which  was  approved 
previously  by  OMB  and  assigned 
contix)!  number  3090-0121. 

The  revised  clause  at  552.238-77, 
Industrial  Funding  Fee.  contains  an 
information  collection  requirement 
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subject  to  the  Paperwork  Reduction  Act 
(44  U.S.C.  3501  et  seq.).  However,  the 
revisions  to  the  clause  made  by  this  rule 
do  not  affect  the  information  collection 
requirement  previously  approved  under 
GSA's  blanket  approval  under  control 
number  3090-0250  from  OMB  for 
information  collections  with  a  zero 
burden  estimate. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804.  This  rule  was  submitted  to 
Congress  and  GAO  under  5  U.S.C.  804. 

F.  Determination  to  Issue  a  Final  Rule 

GSA  expects  this  rule  will  have  no 
significant  cost  or  administrative  burden 
on  contractors  or  offerors.  The  only 
additional  administrative  burden  on 
contractors  is  the  need  to  calculate  the 
conversion  of  sales  made  in  foreign 
currency  once  each  quarter.  Therefore, 
GSA  is  promulgating  this  final  rule 
without  prior  opportunity  for  public 
comment. 

List  of  Subjects  in  48  CFR  Part  552 

Government  prociu^ment. 
Accordingly,  48  CFR  552  is  amended 
as  follows: 

1.  The  authority  citation  for  48  CFR 
Part  552  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c). 

PART  552— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

2.  Section  552.238-72  is  amended  by 
revising  the  clause  date;  revising 
paragraph  (a);  redesignating  paragraphs 
(h),  (c),  and  (d)  as  (c).  (d),  and  (e) 
respectively:  adding  a  new  paragraph 
(b):  redesignating  paragraph  (e)  in 
Alternate  I  as  paragraph  (f)  and  revising 
the  reference  "ptiragraph  (e)"  in 
Alternate  I  introductory  text  to  read 
"paragraph  (f)";  and  revising  the 
Alternate  I  date  to  read  "May  1997"; 
and  revising  paragraphs  (c)  and  (d)  to 
read  as  follows: 

552.238-72    Contractor's  report  of  sales. 

•         •         *         •         * 

CONTRACTORS  REPORT  OF  SALES  (MAY 
1997) 

(a)  The  Contractor  must  furnish  quarterly 
the  dollar  value  (in  U.S.  dollars  and  rounded 
to  the  nearest  whole  dollar)  of  all  sales  under 
the  contract  during  the  preceding  3-nionth 
period,  to  include  any  partial  month.  The 
dollar  value  of  a  sale  is  the  price  paid  by  the 
schedule  user  for  products  and  services  on  a 
schedule  contract  delivery  order,  as  recorded 
by  the  Contractor.  The  reported  contract  sales 
value  must  include  the  industrial  funding  fee 
(see  Clause  552.238-77).  The  Contractor  must 
prepare  and  submit  a  separate  refxirt  for  each 


National  Stock  Number  (NSN).  Special  Item 
Number  (SIN),  or  subitem,  unless  otherwise 
specified,  on  GSA  Form  72A. 

(b)  The  Contractor  must  convert  the  total 
value  of  any  sales  made  in  foreign  currency 
to  U.S.  dollars  using  the  "Treasury  Reporting 
Rates  of  Exchange,"  issued  by  the  U.S. 
Department  of  Treasury,  Financial 
Management  Service.  The  Contractor  must 
use  the  issue  of  the  Treasury  report  in  effect 
on  the  last  day  of  the  contract  quarter.  The 
report  is  available  from:  Department  of  the 
Treasury,  Financial  Management  Service, 
International  Funds  Branch,  3700  East- West 
Highway,  PGCII,  Room  5A19,  Hyattsville. 
MD  20782,  Telephone:  (202)  874-7994, 
Internet:  http://www.ustreas.gov/treasury/ 
burea  us/ finman/ intn.html. 

(c)  The  reftort  is  due  in  the  office  specified 
below  or  specified  at  the  Ume  of  award  30 
days  following  the  compleUon  of  the 
reporting  period.  The  Contractor  must 
provide  a  close-out  report  within  120  days 
after  the  expiration  date  of  the  contract.  This 
close-out  report  must  cover  all  sales  not 
shown  in  the  final  quarterly  ref>ort  and 
reconcile  all  errors  and  credits.  If  the 
Contractor  reported  all  contract  sales  and 
reconciled  all  errors  and  credits  on  the  final 
quarterly  report,  then  show  zero  sales  in  the 
close-out  report. 

(d)  The  Government  reserves  the  right  to 
inspect  virithout  further  notice,  such  records 
of  the  Contractor  as  pertain  to  sales  under 
this  contract.  Willful  failure  or  refusal  to 
furnish  the  required  reports,  or  falsification 
thereof,  constitutes  sufficient  cause  for 
terminating  the  contract  for  cause  under  the 
termination  provisions  of  this  contract 

•         *         *         •         * 

3.  Section  552.238-77  is  amended  by 
revising  the  clause  date;  revising 
paragraph  (a);  redesignating  paragraphs 
(b),  (c),  and  (d)  as  (c).  (d),  and  (e) 
respectively;  adding  a  new  paragraph 
(b);  revising  newly  designated 
paragraphs  (c),  introductory  text  and 
(c)(2);  and  revising  newly  designated 
paragraph  (e)  to  read  as  follows: 

552.238-77    Industrial  funding  fee. 


INDUSTTUAL  FUNDING  FEE  (MAY  1997) 

(a)  The  Contractor  must  p>ay  the  Federal 
Supply  Service,  GSA,  an  Industrial  Funding 
Fee  (IFF),  in  U.S.  dollars,  at  the  end  of  each 
contract  quarter.  The  Contractor  must  remit 
the  IFF  at  the  same  tirrie  the  GSA  Form  72A, 
Contractor's  Report  of  Sales,  is  submitted 
under  clause  552.238-72,  Contractor's  Report 

of  Sales.  The  IFF  equals *  of 

total  sales  reported  on  GSA  Form  72A.  The 
IFF  reimburses  the  GSA  Federal  Supply 
Service  for  the  costs  of  operating  the  Federal 
Supply  Schedules  Program  and  recoups  its 
operating  costs  from  ordering  acUvities. 
Offerors  should  include  the  IFF  in  the  prices 
submined  with  their  offer.  The  fee  is 
included  in  the  award  price(s)  and  reflected 
in  the  total  amount  charged  to  ordering 
activities. 

(b)  The  Contractor  must  remit  any  monies 
due  as  a  result  of  the  close-out  report 
required  by  clause  552.238-72  at  the  time  the 
close-out  report  is  submitted  to  GSA. 


(c)  The  IFF  amount  due  must  be  paid  by 
check  or,  electronic  funds  transfer  through 
the  Automated  Clearing  House  (ACH),  to  the 
"General  Services  Administration."  If  the 
payment  involves  multiple  special  item 
numbers  or  contracts,  the  Contractor  may 
consolidate  the  IFFs  into  one  payment.  To 
ensure  that  the  payment  is  credited  properly, 
the  Contractor  should  identify  the  check  or 
electronic  transmission  as  an  "Industrial 
Funding  Fee"  and  include  the  following 
Information:  contract  number(s);  report 
amount(s);  and  report  period(s).  If  the 
Contractor  makes  payment  by  check,  provide 
this  information  on  either  the  check,  check 
stub,  or  remittance  material.  The  GSA  Form 
72A  is  not  remittance  material. 
*         «         «  *  • 

(2)  If  the  IFF  payment  is  made  by 
electronic  funds  transfer  through  ACH,  the 
Contractor  must  call  GSA,  Financial 
Information  Control  Branch,  Receivables, 
Collections  and  Sales  Section  (6BCDR)  at 
(contracting  officer  to  insert  phone  number) 
to  make  arrangements. 


(e)  Failure  to  submit  sales  reports, 
falsification  of  sales  refwrts,  and/or  failure  to 
pay  the  IFF  in  a  timely  maimer  may  result 
in  termination  or  cancellation  of  this 
contract.  Willful  failure  or  refusal  to  furnish 
the  required  reports,  falsification  of  sales 
reports,  or  failure  to  make  timely  payment  of 
the  IFF  constitutes  sufficient  cause  for 
terminating  the  contract  for  cause  under  the 
termination  provisions  of  this  contract. 
(End  of  Clause) 
•         •         •         •         • 

Dated:  May  15,  1997. 
Ida  M.  UsUd. 

Deputy  Associate  Administrator,  Office  of 
Acquisition  Policy. 

(FR  Doc.  97-18944  Filed  7-17-97;  8:45  am] 
MLUNQ  CODE  6820-81 -P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

48  CFR  Parts  1535  and  1552 

[FRL-6660-6] 

Acquisition  Regulation:  Removal  of 
Certification  Requirements  Regarding 
Collection,  Use,  Access,  Treatment, 
and  Disclosure  of  Confidential 
Business  information  (CBI) 

AGENCY:  Environmental  Protection 

Agency. 

action:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  amending  the 
Environmental  Protection  Agency 
Acquisition  Regulation  (EPAAR)  (48 
CFR  Chapter  15)  by  removing 
certification  requirements  regarding  the 
collection,  use,  access,  treatment,  and 
disclosure  of  confidential  business 
information  (CBI)  which  are  not 
specifically  imposed  by  statute,  and  to 
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amend  CBI  clauses  to  remove  such 
certification  requirements. 

Existing  contract  clauses  for  the 
protection  of  CBI  submitted  pursuant  to 
the  Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA)  and  the  Toxic 
Substances  Control  Act  (TSCA)  are 
amended  to  mandate  that  prior  to 
receipt  of  FIFRA  CBI  and  TSCA  CBI  by 
the  contractor,  the  contractor  will 
ensure  that  their  employees  have  read 
and  are  familiar  with  the  handling, 
control,  and  data  security  requirements 
without  the  need  for  a  certification.  This 
accomplishes  the  objective  of  the 
certifications. 

EFFECTIVE:  August  18, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Schaffer  at (202) 260-9032. 

SUPPLEMENTARY  INFORMATION: 

A.  Statutory  Authority 

Section  4301tb)  of  the  Clinger-Cohen 
Act  of  1996  (formerly  the  Federal 
Acquisition  Reform  Act  of  1996 — 
"FARA")  requires  agencies  to  remove 
all  non-statutory  certifications  from 
their  acquisition  regulation,  unless  the 
head  of  the  agency  approves  a 
justification  for  the  retention  of  a 
certification  requirement.  The  basis  for 
the  justification  must  be  that  there  is  no 
less  burdensome  means  for 
administering  and  enforcing  the 
certification  requirement. 

The  following  two  non-statutory 
certification  requirements  are  removed; 

1.  48  CFR  1552.235-72  Control  and 
Security  of  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
Confidential  Business  Information  (Apr 
1996). 

2.  48  CFR  1552.235-74  Control  and 
Security  of  Toxic  Substances  Control 
Act  (TSCA)  Confidential  Business 
Information  (Apr.  1996). 

B.  Background 

The  proposed  rule  was  published  in 
the  Federal  Register  (61  FR  55126)  on 
October  24,  1996,  providing  for  a  6G-day 
comment  period.  Interested  persons 
have  been  afforded  an  opportunity  to 
participate  in  the  making  of  this  rule. 
Due  consideration  has  been  given  to  the 
five  comments  received.  The  following 
is  a  sununary  of  each  comment  received 
and  the  Agency's  disposition  of  these 
comments. 

1.  Comment:  The  certification  should 
be  retained  since  there  is  no  less 
burdensome  means  for  administering 
and  enforcing  the  protection  of  CBI. 

EPA  disagrees  with  this  comment. 
Amending  existing  contract  clauses  to 
require  that  the  contractor  ensure  that 
its  employees  have  read  and  are  fomiliar 
with  the  handling,  control,  and  data 


security  requirements  is  a  less 
burdensome  means  of  achieving  such 
familiarity.  The  contractor  would  still 
be  bound  by  the  terms  of  the  contract  to 
ensure  that  its  employees  have  read  and 
are  fJamiliar  with  the  security 
requirements.  Moreover,  existing 
statutory  criminal  penalties  for 
unauthorized  disclosure  of  CBI  are 
unaffected  by  this  change. 

2.  Comment:  The  requirement  for  a 
person's  signature  certifying  compliance 
with  EPA  data  security  procedures  will 
in  fact  cause  individuals  to  be  more 
aware  of  and  diligent  in  their  adherence 
to  EPA's  requirements  for  handling  CBI. 

EPA  disagrees  with  this  comment.  In 
fact,  under  both  the  TSCA  and  FIFRA 
security  manuals,  contractor  (as  well  as 
Federal)  employees  given  access  to  CBI 
are  required  to  sign  an  agreement  to 
adhere  to  those  procedures. 

3.  Comment:  The  proposed 
elimination  of  CBI  certifications  should 
not  be  contemplated  at  this  time  in  light 
of  EPA's  potential  loss  of  approximately 
200  TSCA  CBI  documents  by  an  Agency 
contractor. 

EPA  disagrees  with  this  comment. 
The  Agency  is  currently  reviewing  the 
circumstances  surrounding  the 
unaccounted  for  documents.  However, 
the  subject  of  the  certification  at  issue 
is  unrelated  to  the  document  processing 
procedures  imder  review. 

4.  Comment:  The  retention  of  a  signed 
certification  by  contractors  will  make  it 
easier  for  EPA  to  meet  its  data  security 
goals. 

See  response  to  comment  1. 

5.  Comment:  Without  proper  CBI 
protections,  companies  will  not  be 
willing  to  initiate  new  product 
development.  EPA  has  an  obligation 
imder  TSCA  and  FIFRA  to  protect  CBI. 

EPA,  for  the  reasons  discussed  in  the 
response  to  comment  1 ,  does  not  believe 
that  this  change  will  result  in  the  lack 
of  proper  protection  of  CBI. 

EPA  has  not  changed  the  final  rule 
from  the  proposed  rule  as  a  result  of 
these  comments. 

C.  Executive  Order  12866 

This  is  not  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866;  therefore,  no  review  was 
required  by  the  Office  of  Information 
and  Regulatory  Aftdrs. 

D.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  ONfB  under  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  etseq.) 

E.  Regulatory  FlexAility  Act 

EPA  certifies  that  this  rule  does  not 
exert  a  significant  economic  impact  on 


a  substantial  number  of  small  entitles, 
pursuant  to  the  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  This  rule  imposes  no  reporting, 
record-keeping,  or  any  compliance 
costs.  Therefore,  no  regulatory 
flexibility  analysis  was  prepared. 

F.  Submission  to  Congress  and  the 
General  Accounting  Office 

This  action  is  not  a  major  rule  as 
defined  by  5  U.S.C.  804(2).  Pursuant  to 
5  U.S.C.  801(a)(1)(A),  EPA  submitted 
this  action  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives  and  the 
Comptroller  General  prior  to  its 
publication  in  today's  Federal  Register. 

G.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector,  and  to  seek  input  from 
State,  local,  and  tribal  governments  on 
certain  regulatory  actions.  Because  this 
rule  removes  rather  than  adds  regulatory 
requirements,  EPA  has  determined  that 
this  action  does  not  contain  a  Federal 
mandate  that  may  result  in  expenditures 
of  $100  million  or  more  for  State,  local. 
and  tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Therefore,  this  action  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA.  The  requirements  of 
sections  203  and  204  of  UMRA  which 
relate  to  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments  and  to  regulatory 
proposals  that  contain  a  significant 
Federal  intergovernmental  mandate, 
respectively,  also  do  not  apply  to 
today's  rule. 

Ust  of  Subjects  in  46  CFR  Parts  1535 

and  1552 

Government  procurement 
Therefore,  48  CFR  Chapter  15  is 
amended  as  set  forth  below: 

1.  The  authority  citations  for  Parts 
1535  and  1552  continue  to  read  as 
follows: 

Aathority:  Sec.  205(c),  63  sut  390,  as 
amended.  40  U.S.C.  488(c). 

2.  Section  1535.007  is  revised  to  read 
as  follows: 

1536.007    SoUcMatlons. 

(a)  Contracting  officers  shall  insert  48 
cm  1552.235-73,  Access  to  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  Confidential  Business  Information, 
in  all  solicitations  when  the  contracting 
officer  has  determined  that  EPA  may 
furnish  the  contractor  with  confidential 
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business  information  which  EPA  had 
obtained  from  third  parties  under  the 
Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (7  U.S.C.  136  et  seq.). 

(b)  Contracting  officers  shall  insert  48 
CFR  1552.235-75,  Access  to  Toxic 
Substances  Control  Act  Confidential 
Business  Information,  in  all  solicitations 
when  the  contracting  officer  has 
determined  that  EPA  may  furnish  the 
contractor  with  confidential  business 
information  which  EPA  had  obtained 
from  third  parties  under  the  Toxic 
Substances  Control  Act  (15  U.S.C.  2601 
et  seq.). 

1552.235-72  and  1552.235-74    [Removed 
and  Reserved] 

3.  Sections  1552.235-72  and 
1552.235-74  are  removed  and  reserved. 

4.  Section  1552.235-77  is  amended  by 
revising  the  section  heading  and  clause 
heading  dates  to  read  "June  1997"  and 
by  revising  paragraph  (a)(3)  to  read  as 
follows: 

1552.235-77    Data  Security  tor  Federal 
Insecticide,  Fungicide  and  Rodenticide  Act 
Confidential  Business  Information  (June 
1997) 

•  •         •         •         • 

(a)*   *   • 

(3)  Prior  to  receipt  of  RFRA  CBl  by 
the  Contractor,  the  Contractor  shall 
ensure  that  all  employees  who  will  be 
cleared  for  access  to  FIFRA  CBI  have 
been  briefed  on  the  handling,  control, 
and  security  requirements  set  forth  in 
the  FIFRA  Information  Security  Manual. 

•  •         •        •        • 

5.  Section  1552.235-78  is  amended  by 
revising  the  section  heading  and  clause 
heading  dates  to  read  '-'June  1977"  £md 
by  revising  paragraph  (a)(1)  to  read  as 
follows: 

1 55Z23&-78    Data  Security  tor  Toxic 
Substances  Control  Act  Confidential 
Business  Information  (June  1997) 

(a)*   •   • 

(1)  The  Contractor  and  Contractor's 
employees  shall  follow  the  security 
procedures  set  forth  in  the  TSCA  CBI 
Security  Manual.  The  manual  may  be 
obtained  from  the  Director,  Information 
Management  Division  (IMD),  Office  of 
Pollution  Prevention  and  Toxics 
(OPPT),  U.S.  Environmental  Protection 
Agency  (EPA),  401  M  Street,  SW, 
Washington,  DC  20460.  Prior  to  receipt 
of  TSCA  CBI  by  the  Contractor,  the 
Contractor  shall  ensure  that  all 
employees  who  will  be  cleared  for 
access  to  TSCA  CBI  have  been  briefed 
on  the  handling,  control,  and  security 
requirements  set  forth  in  the  TSCA  CBI 
Security  Manual. 


Dated:  July  7, 1997. 
Betty  L.  Bsiley, 

Director,  Office  of  Acquisition  Management. 
[FR  Doc.  97-18971  Filed  7-17-97;  8:45  am] 
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DEPARTMEFfT  OF  TRANSPORTATION 

Office  of  the  Secretary 

49  CFR  Part  1 

(OST  Docket  No.  1;  Amdt.  1-289] 

Organization  and  Delegation  of  the 
Powers  and  Duties  Delegation  to  the 
Commandant,  United  States  Coast 
Guard 

agency:  Office  of  the  Secretary,  DOT 
ACTION:  Final  rule 

SUMMARY:  The  Secretary  of 
Transportation  is  delegating  to  the 
Commandant,  United  States  Coast 
Guard,  the  authority  contained  in  the 
Coast  Guard  Authorization  Act  of  1996. 
The  Secretary  is  also  delegating  the 
authority  pertaining  to:  benefits  for 
Coast  Guard  members  being  separated 
or  recently  separated;  procurement  for 
Coast  Guard  family  housing  and  long 
term  lease  authority;  and  rewards  for 
MARPOL  informants. 
DATES:  July  18.  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Ms.  Gwyneth  Radloff,  Office  of  the 
General  Counsel,  C-50,  (202)  366-9305, 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  104-324  is  the  Coast  Guard 
Authorization  Act  of  1996  (Act).  The 
Act  authorizes  and  directs  actions  by 
the  Secretary,  on  behalf  of  the  Coast 
Guard.  This  rule  amends  49  CFR  1.46, 
by  adding  a  new  paragraph  (iii)  to 
reflect  the  delegation  of  the  Secretary's 
authority  under  the  Coast  Guard 
Authorization  Act  of  1996. 

The  National  Defense  Authorization 
Bill  of  Fiscal  Year  1995,  Pub.  L.  103- 
337,  contained  an  amendment  to  10 
U.S.C.  Chapter  58.  Chapter  58  pertains 
to  the  Secretary's  authorization 
regarding  benefits  and  services  for 
members  of  the  Coast  Guard  that  are 
being  separated  or  have  recently  been 
separated.  This  rule  amends  49  CFR 
1.46  by  adding  a  new  paragraph  (jjj)  to 
reflect  the  delegation  of  the  Secretary's 
authority  under  the  National  Defense 
Authorization  Bill  of  Fiscal  Year  1995 
(10  U.S.C.  Chapter  58). 

14  U.S.C.  670  authorizes  the  Secretary 
to  procure  real  property  or  real  property 
interests  for  use  as  Coast  Guard  family 


housing  units.  14  U.S.C.  672  authorizes 
the  Secretary  to  enter  into  lease 
agreements  for  navigation  and 
communication  systems  sites.  This  rule 
amends  49  CFR  1.46  by  adding  a  new 
paragraph  (kkk)  to  reflect  the  delegation 
of  the  Secretary's  authority  under  14 
U.S.C.  670  and  14  U.S.C.  672. 

33  U.S.C.  1908(b)  authorizes  the 
Secretary  to  pay  up  to  one-half  of  the 
civil  penalties  assessed  for  violations  of 
the  MARPOL  Protocol,  Annex  IV  to  the 
Antarctic  Protocol,  or  regulations  issued 
thereunder,  to  persons  that  provide 
information  leading  to  assessment  of 
those  penalties.  This  rule  amends  49 
CFR  1.46  by  adding  a  new  paragraph 
(HI)  to  reflect  the  delegation  of  the 
Secretary's  authority  under  33  U.S.C. 
1908(b). 

Since  this  amendment  relates  to 
departmental  management, 
organization,  procedure,  and  practice, 
notice  and  comment  on  it  are 
uimecessary  under  5  U.S.C.  553(b). 
Further,  since  the  amendment  expedites 
the  Coast  Guard's  ability  to  meet  the 
needs  of  the  U.S.  maritime  industry,  and 
the  fulfillment  of  statutory  and 
regulatory  obligations,  the  Secretary 
finds  good  cause  under  5  U.S.C. 
553(d)(3)  for  the  final  rule  to  be  effective 
on  the  date  of  publication  in  the  Federal 
Register. 

List  of  Subjects  in  49  CFR  Part  1 

Authority  delegations  (Government 
agencies).  Organization  and  functions 
(Government  agencies). 

In  consideration  of  the  foregoing.  Part 
1  of  Title  49,  Code  of  Federal 
Regulations,  is  amended  to  read  as 
follows: 

PART  1— [AMENDED] 

1 .  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322;  Pub.  L.  101-552. 
28  U.S.C.  2672.  31  U.S.C.  3711(a)(2). 

2.  Section  1.46  is  amended  by  adding 
the  following  paragraphs  (iii),  (jjj),  (kkk), 
and  (HI)  to  read  as  follows: 

§  1.46    Delegations  to  Commandant  of  ttw 
Coast  Guard. 

•        •        •        •        * 

(iii)  Carry  out  the  functions  and 
responsibilities  and  exercise  the 
authorities  vested  in  the  Secretary  by 
the  Coast  Guard  Authorization  Act  of 
1996.  Pub.  L. 104-324. 

(jjj)  Carry  out  the  functions  and 
responsibilities  and  exercise  the 
authorities  vested  in  the  Secretary  by 
the  National  Defense  Authorization  Bill 
of  Fiscal  Year  1995,  Pub.  L.  103-337, 
pertaining  to  benefits  for  Coast  Guard 
members  that  are  being  separated  or 


have  recently  been  separated  (10  U.S.C. 
Chapter  58). 

(kkk)  Carry  out  the  functions  and 
responsibilities  and  exercise  the 
authorities  vested  in  the  Secretary  by  14 
U.S.C.  670  pertaining  to  procurement 
authority  for  Coast  Guard  family 
housing  and  by  14  U.S.C.  672  pertaining 
to  long-term  lease  authority  for 
navigation  and  communications  systems 
sites. 

(HI)  Carry  out  the  functions  and 
responsibilities  and  exercise  the 
authorities  vested  in  the  Secretary  by  33 
U.S.C.  1908(b),  that  pertain  to  payments 
of  civil  penalties  assessed  for  violations 
of  the  MARPOL  Protocol,  Annex  IV  to 
the  Antarctic  Protocol,  or  regulations 
issued  thereunder,  to  persons  who 
provide  information  leading  to  the 
assessment  of  such  penalties. 

Issued  at  Washington,  DC,  this  8th  day  of 
July,  1997. 
Rodney  E.  Slater. 
Secretary  of  Transportation. 
(FR  Doc.  97-18986  Filed  7-17-97;  8:45  am] 
BILUNQ  CODE  4»10-e2-.P 


DEPARTIMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  227 

[Docket  No.  970424096-7155-02;  I.D. 
042597A] 

RIN  0648-AG56 

Endangered  and  Threatened  Species; 
Interim  Rule  Governing  Tal(e  of  the 
Threatened  Southern  Oregon/Northern 
California  Coast  Evolutionarily 
Significant  Unit  (ESU)  of  Coho  Salmon 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Interim  rule;  request  for 

comments. 

SUMMARY:  By  a  rule  published  on  May 
6,  1997,  NMFS,  on  behalf  of  the 
Secretary  of  Commerce  (Secretary), 
determined  to  list  as  threatened  the 
Southern  Oregon/Northern  California 
Coast  (SONCC)  ESU  of  coho  salmon 
[Oncorhynchus  kisutch].  Under  section 
4(d)  of  the  Endangered  Species  Act 
(ESA),  the  Secretary  is  required  to  adopt 
such  regulations  as  he  deems  necessary 
and  advisable  for  the  conservation  of 
species  listed  as  threatened.  Such 
regulations  may  include  application  of 
the  prohibitions  contained  in  section 
9(a)  of  the  ESA,  which  apply  to 
endangered  species.  In  this  interim  rule. 


NMFS  imposes  the  section  9(a) 
prohibitions  for  endangered  species, 
except  with  respect  to  certain  benign 
and  beneficial  actions  in  Oregon  and 
California,  and  specified  actions  taken 
consistent  with  the  Oregon  Coastal 
Salmon  Restoration  Initiative  (OCSRI) 
and  implemented  consistent  with  the 
April  1997  Memorandum  of  Agreement 
(MOA)  between  NMFS  and  the 
Governor  of  Oregon.  The  Federal 
Register  document  containing  the  final 
listing  determination  describes  the 
relevant  details  of  the  OCSRI  and  the 
implementing  MOA. 

DATES:  Commenis  on  this  rule  must  be 
received  by  September  16,  1997. 

This  interim  rule  is  effective  August 
18,  1997. 

ADDRESSES:  Comments  should  be  sent  to 
Protected  Species  Program, 
Environmental  and  Technical  Services 
Division,  NMFS,  Northwest  Region,  525 
NE  Oregon  Street,  Suite  500,  Portland, 
OR  97232-2737. 

FOR  FURTHER  INFORMATION  CONTACT: 
Garth  Griffin  at  503-231-2005;  Craig 
Wingert  at  310-980-4021;  or  Joe  Blum 
at  301-713-1401. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  final  rule  determining  to  list  the 
SONCC  coho  salmon  ESU  as  threatened, 
published  on  May  6.  1997  (62  FR 
24588),  describes  the  current  range  and 
status  of  this  ESU,  previous  Federal 
actions  on  this  species,  a  summary  of 
the  comments  and  recommendations 
received  in  response  to  NMFS'  proposal 
to  list  the  ESU,  descriptions  of  the 
factors  affecting  its  continued  existence, 
the  reasons  why  critical  habitat  is  not 
being  proposed,  and  the  conservation 
measures  recommended  by  NMFS  or 
otherwise  available  to  this  ESU. 

Section  4(d)  of  the  ESA  provides  that, 
whenever  a  species  is  listed  as  a 
threatened  species,  the  Secretary  shall 
issue  such  regulations  as  he  deems 
necessary  and  advisable  to  provide  for 
the  conservation  of  the  species, 
including  any  or  all  of  the  prohibitions 
applicable  to  endangered  species  under 
section  9(a).  Those  section  9(a) 
prohibitions,  in  part,  make  it  illegal  for 
any  person  subject  to  the  jurisdiction  of 
the  United  States  to  take  (including 
harass,  harm,  pursue,  hunt,  shoot, 
wound,  kill,  trap,  or  collect;  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
cotirse  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  wildlife  species  listed  as 
endangered.  It  is  also  illegal  to  possess, 
sell,  deliver,  carry,  transport,  or  ship 


any  such  wildlife  that  has  been  taken 
illegally. 

When  NMFS  first  proposed  the  ESU 
for  listing  as  threatened  (60  FR  38011, 
July  25,  1995),  it  also  proposed  to  apply 
the  prohibitions  of  section  9(a)  to  this 
species.  NMFS  continues  to  find  that 
the  prohibitions  for  endangered  species 
are  generally  necessary  and  advisable 
for  conservation  of  the  species.  NMFS 
further  finds  that  take  of  the  SONCC 
coho  salmon  should  not  be  prohibited 
when  it  results  from  a  specific  subset  of 
activities  adequately  regulated  by 
Federal,  state,  and  local  governments. 
Accordingly,  this  interim  rule  revises 
the  earlier  proposal  by  providing  certain 
additional  exceptions. 

NMFS  has  chosen  to  make  this  rule 
interim  rather  than  final  in  order  to  give 
the  public  the  opportunity  to  comment 
on  the  additional  exceptions  that  are 
included  in  the  new  §  227.22.  NMFS 
will  consider  all  comments  submitted 
during  the  comment  period  before 
issuing  a  final  rule. 

Interim  Take  Exceptions  in  Oregon 

Following  NMFS'  proposal  to  list 
Oregon  Coast  and  SONCC  coho  salmon, 
the  State  of  Oregon  initiated  a  major 
effort  to  address  the  factors  for  decline 
of  these  at-risk  stocks.  That  effort 
culminated  in  the  adoption  by  Oregon 
of  the  OCSRI.  The  OCSRI  contains 
significant  improvements  in  hatchery 
management  and  in  harvest 
management.  Previous  harvest  rate 
reductions  on  Oregon  coastal  coho,  as 
refined  and  incorporated  in  the  OCSRI. 
are  expected  to  result  in  an  increase  in 
the  near-term  stability  of  the 
populations.  The  OCSRI  also  includes  a 
broad  array  of  state  agency  and  other 
measures  affecting  habitat. 

NMFS  sought  to  ensure  that  the 
adaptive  management  program 
contained  in  the  OCSRI  would  rapidly 
lead  to  the  ultimate  implementation  of 
measures  and  rules  that  NMFS  would 
consider  adequate  in  these  areas. 
Accordingly,  NMFS  entered  into  an 
MOA  with  the  (^vemor  of  Oregon  in 
April  1997  to  clarify  how  NMFS  and 
Oregon  will  work  together  toward 
implementation,  necessary  adjustments, 
and  adaptive  changes  to  the  OCSRI. 
(Copies  of  the  MOA  are  available  from 
NMFS;  see  ADDRESSES.) 

Based  on  a  review  and  assessment  of 
the  OCSRI  and  MOA,  NMFS  has 
determined  that  it  is  uimecessary  to 
prohibit  certain  benign  and  beneficial 
actions  in  Oregon,  as  well  as  certain 
measures  provided  under  the  OCSRI 
and  implemented  in  accordance  with 
the  MOA.  The  actions  NMFS  believes 
do  not  require  prohibition  are  related  to 
harvest  carried  out  in  accordance  with 
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the  OCSRI,  artificial  production  carried 
out  in  accordance  with  the  OCSRI, 
research  and  monitoring,  and  habitat 
restoration.  These  exceptions  do  not 
exempt  actions  funded,  authorized,  or 
carried  out  by  Federal  agencies,  which 
must  comply  with  section  7  and  other 
applicable  provisions  of  the  ESA. 

With  respect  to  harvest,  the  OCSRI 
provides  a  comprehensive  package  of 
measures  that  reduce  harvest  rates  to  an 
average  harvest  rate  of  less  than  15 
percent.  Harvest  rates  would  be 
permitted  to  increase  only  under 
carefully  specified  conditions 
characterized  by  significant  increases  in 
escapement  and  productivity  and  in  no 
case  would  exceed  35  percent. 

With  respect  to  artificial  production, 
Oregon  production  is  reduced  from  a 
high  of  6.4  million  smolts  in  1990  to  2.3 
million  by  1998.  The  OCSRI  also 
specifies  that  hatchery  strays  may  not 
exceed  10  percent  of  natural  spawning. 
In  addition,  the  take  of  naturally 
produced  broodstock  for  hatchery 
production  will  be  counted  against  the 
total  allocation  of  fish  for  harvest  and  is 
only  allowed  if  it  is  not  deemed 
detrimental  to  the  recovery  of  the 
species.  Incorporation  of  naturally 
produced  coho  into  the  hatchery 
broodstock  will  minimize  genetic 
divergence  between  the  two 
populations,  and  will  also  preserve 
hatchery  populations  as  a  "safety  net" 
for  assisting  the  natural  population  in 
the  event  of  a  serious  decline. 

With  respect  to  the  research  and 
monitoring  activities  consistent  with  the 
OCSRI,  NMFS  finds  that  these  activities 
are  vital  to  improving  understanding  of 
risks  facing  salmon  in  this  ESU  and  to 
judge  the  effectiveness  of  conservation 
measures.  They  also  provide  critical 
information  to  the  adaptive  management 
approach  of  the  OCSRI,  allowing 
revision  of  habitat-related  actions  to 
ensure  best  management  in  the  future. 

With  respect  to  habitat  measures, 
NMFS  finds  that  certain  habitat 
restoration  activities  are  likely  to  assist 
in  conserving  coho.  NMFS  is  aware  that 
many  projects,  particularly  those  that 
are  part  of  the  Southwest  Oregon 
Salmon  Restoration  Initiative,  already 
have  been  developed  and,  in  some 
cases,  funded.  NMFS  determines  it  is 
advisable  that  incidental  take  associated 
with  restoration  activities  that  are  part 
of  the  Southwest  Oregon  Salmon 
Restoration  Initiative  not  be  prohibited 
during  the  1997  field  season. 

Projects  developed,  prioritized,  and 
carried  out  based  on  at  least  a  watershed 
scale  assessment  and  action  plan,  and, 
where  possible,  a  sub-basin  or  basin 
scale,  are  likely  to  be  the  most 
beneficial.  The  interim  rule  therefore 


provides  that  section  9  take  prohibitions 
will  not  apply  to  activities  conducted 
pursuant  to  watershed  action  plans  or 
watershed  restoration  plans  that  are 
consistent  with  NMFS-approved 
guidelines  and  are  approved  by  the 
appropriate  state  agency  and  NMFS.  To 
approve  a  plan,  NMFS  must  concur  that 
the  plan  is  consistent  with  those 
guidelines. 

Until  a  watershed  action  plan  for  the 
watershed  in  which  an  activity  is 
proposed  has  been  approved,  or  for  2 
years  following  the  effective  date  of  this 
interim  rule  (whichever  comes  first),  an 
individual  habitat  restoration  activity 
that  is  consistent  with  state  guidelines 
that  meet  the  standards  of  50  CFR 
222.22  is  not  prohibited.  Guidelines  for 
approving  individual  activities  and 
plans  will  be  developed  by  Oregon  and 
NMFS.  After  a  watershed  plan  has  been 
approved,  only  activities  conducted 
pursuant  to  the  plan  are  not  subject  to 
the  section  9  take  prohibitions.  If  no 
plan  has  been  approved  for  a  watershed 
after  2  years  following  the  effective  date 
of  this  interim  rule,  the  general  section 
9  take  prohibitions  of  this  interim  rule 
would  apply  to  individual  restoration 
activities  the  same  as  to  all  other 
habitat-affecting  activities. 

Interim  Take  Exceptions  in  California 

NMFS  has  determined  that  it  is 
unnecessary  to  prohibit  specific  benign 
and  beneficial  actions  carried  out  by 
state,  tribal,  and  local  governments  in 
the  California  portion  of  the  SONCC 
coho  salmon  EiSU.  These  include:  (1) 
Certain  fishery  management  activities 
conducted  by  the  State,  (2)  fisheries 
research  emd  monitoring  activities 
permitted  or  conducted  by  the  State, 
and  (3)  certain  State,  local,  tribal,  and 
private  habitat  restoration  activities. 
These  exceptions  do  not  exempt  actions 
funded,  authorized,  or  carried  out  by 
Federal  agencies,  which  must  comply 
with  section  7  and  other  applicable 
provisions  of  the  ESA. 

The  State  of  California  has 
jurisdiction  over  fisheries  within  3 
miles  (approximately  5  km)  of  its  coast. 
The  California  Fish  and  Game 
Commission  (CFGC)  and  the  California 
Department  of  Fish  and  Game  (CDFG) 
are  responsible  for  establishing  the 
State's  sport  and  commercial  ocean 
salmon  fishing  regulations,  respectively, 
within  3  miles  (approximately  5  km)  of 
the  coast  each  year.  Typically,  the  CFGC 
and  CDFG  conform  the  State's  ocean 
salmon  fishing  regulations  to  those 
adopted  by  NMFS  for  the  Federal 
Exclusive  Economic  Zone  (EEZ).  NMFS 
has  determined  that  it  is  advisable  that 
incidental  take  of  coho  salmon 
associated  with  these  State  fisheries 


management  activities  not  be  prohibited 
provided  the  regulations  issued  by  the 
State  are  consistent  with  the  ocean 
salmon  fishing  regulations  implemented 
by  NMFS  for  the  Federal  EEZ. 

In  carrying  out  its  fisheries 
management  responsibilities  in 
California,  the  CDFG  conducts  or 
permits  a  wide  range  of  research  and 
monitoring  studies  on  various  fisheries, 
including  studies  on  coho  salmon 
which  occur  in  the  California  portion  of 
the  SONCC  ESU.  NMFS  finds  that  these 
activities  are  vital  for  improving  our 
understanding  of  the  status  and  risks 
facing  coho  salmon  and  other  species  in 
this  ESU  and  will  provide  critical 
information  for  assessing  the 
effectiveness  of  current  and  future 
management  practices. 

There  are  numerous  ongoing  local 
habitat  restoration  and  watershed 
planning  efforts  that  are  expected  to 
contribute  to  the  conservation  of  coho 
salmon  in  the  California  portion  of  the 
SONCC  coho  salmon  ESU.  These 
include,  but  are  not  limited  to, 
restoration  efforts  in  the  Scott  River 
watershed,  the  Shasta  River  watershed, 
the  South  Fork  Trinity  Watershed,  and 
the  Mattole  River.  In  addition,  there  are 
county-based  Resource  Conservation 
Districts  throughout  the  range  of  coho  in 
the  California  portion  of  this  ESU  that 
are  providing  a  focus  for  agricultural 
interests  and  local  conservation  groups 
to  develop  and  prioritize  habitat 
restoration  plans.  NMFS  believes  that 
certain  activities  in  California  are  likely 
to  assist  in  conserving  coho  salmon, 
provided  that  California  puts  in  place  a 
program  that  assures  technically 
supported  watershed  assessments  and 
coordinated  long-term  monitoring 
strategies  for  watershed  protection  plans 
and  activities.  This  interim  rule, 
therefore,  does  not  apply  section  9 
prohibitions  to  activities  conducted  in 
accordance  with  such  a  program  and  an 
approved  watershed  plan  or  guidelines, 
under  similar  conditions  as  described  in 
the  section  "Interim  Take  Exceptions  in 
Oregon,"  above. 

Coho  salmon  in  the  SONCC  ESU  are 
currently  harvested  by  the  Yurok  and 
Hoopa  Indian  tribes,  incidental  to  larger 
subsistence  fisheries  for  chinook  salmon 
in  the  Klamath  and  Trinity  Rivers. 
These  fisheries  are  conducted  in 
accordance  with  the  tribes'  existing 
federally  reserved  fishing  rights.  Harvest 
management  practiced  by  both  tribes  is 
conservative,  focuses  on  the  harvest  of  . 
chinook  salmon  stocks,  and  has  had 
limited  impacts  on  coho  salmon  in  the 
SONCC  ESU.  In  recognition  of  the 
tribes'  federally  reserved  fishing  rights, 
special  statiis,  and  other  tribal 
conservation  programs,  NMFS  intends 
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to  work  with  the  tribal  governments  in 
California  to  identify  an  appropriate 
mechanism  for  authorizing  the 
incidental  take  of  coho  salmon  in  these 
chinook  fisheries.  NMFS  may  consider 
promulgation  of  a  separate  4(d) 
regulation,  consistent  with  the 
conservation  of  SONCC  coho  salmon,  to 
achieve  this  objective. 

The  prohibitions  of  section  9  will  not 
apply  to  activities  specified  in  an 
application  for  a  p>ermit  for  scientific 
purposes  or  to  enhance  the  propagation 
or  survival  of  the  species,  provided  that 
an  application  has  been  received  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA),  by  September  16,  1997. 
This  exception  will  cease  upon  the  AA's 
rejection  of  the  application  as 
insufficient,  upon  issuance  or  denial  of 
a  permit,  or  on  January  20, 1998, 
whichever  occurs  earliest. 

Take  Guidance 

NMFS  and  the  U.S.  Fish  and  Wildlife 
Service  published  in  the  Federal 
Register  on  July  1.  1994  (59  FR  34272), 
a  policy  that  NMFS  shall  identify,  to  the 
maximum  extent  practicable  at  the  time 
a  species  is  listed,  those  activities  that 
would  or  would  not  constitute  a 
violation  of  section  9  of  the  ESA.  The 
intent  of  this  policy  is  to  increase  public 
awareness  of  the  effect  of  a  listing  on 
proposed  and  on-going  activities  within 
the  species'  range.  NMFS  believes  that, 
based  on  the  best  available  information, 
the  following  actions  will  not  result  in 
a  violation  of  this  interim  rule: 

1.  Possession  of  coho  salmon  from  the 
Southern  Oregon/Northern  California 
Coast  ESU  acquired  lawfully  by  permit 
issued  by  NMFS  piu-suant  to  section  10 
of  the  ESA,  or  by  the  terms  of  an 
incidental  take  statement  pursuant  to 
section  7  of  the  ESA. 

2.  Federally  funded  or  approved 
projects  that  involve  activities  such  as 
silvicultiu^,  grazing,  mining,  road 
construction,  dam  construction  and 
operation,  discharge  of  fill  material, 
stream  channelization  or  diversion  for 
which  section  7  consultation  has  been 
completed,  and  when  such  activity  is 
conducted  in  accordance  with  any  terms 
and  conditions  provided  by  NMFS  in  an 
incidental  take  statement  accompanied 
by  a  biological  opinion  pursuant  to 
section  7  of  the  ESA. 

Activities  that  NMFS  believes  could 
potentially  barm,  injure  or  kill  coho 
salmon  in  the  Southern  Oregon/ 
Northern  California  Coast  ESU  and 
result  in  a  violation  of  this  rule  include, 
but  are  not  limited  to: 

1.  Land-use  activities  that  adversely 
affect  coho  salmon  habitat  in  this  ESU 
(e.g.,  logging,  grazing,  farming,  road 
c(»8tnictioa  in  riparian  areas,  and  areas 


susceptible  to  mass  wasting  and  surface 
erosion);  • 

2.  Except  for  the  habitat  alteration 
activities  that  are  excepted  from  take 
prohibitions  in  this  rule,  destruction  or 
alteration  of  coho  salmon  habitat  in  this 
ESU,  such  as  removal  of  large  woody 
debris  and  "sinker  logs"  or  riparian 
shade  canopy,  dredging,  discharge  of  fill 
material,  draining,  ditching,  diverting, 
blocking,  or  altering  stream  channels  or 
surface  or  ground  water  flow; 

3.  Discharges  or  dumping  of  toxic 
chemicals  or  other  pollutants  (e.g., 
sewage,  oil,  gasoline)  into  waters  or 
riparian  areas  supporting  the  listed  coho 
salmon; 

4.  Violation  of  discharge  permits; 

5.  Pesticide  applications; 

6.  Interstate  and  foreign  commerce  of 
coho  salmon  from  the  SONCC  coho  ESU 
and  import/export  of  coho  salmon  from 
this  ESU  without  an  ESA  permit,  unless 
the  fish  were  harvested  pursuant  to  this 
rule; 

7.  Except  as  provided  in  this  interim 
rule,  collecting  or  handling  of  coho 
salmon  from  this  ESU.  Permits  to 
conduct  these  activities  are  available  for 
purposes  of  scientific  research  or  to 
enhance  the  propagation  or  survival  of 
the  species; 

8.  Introduction  of  non-native  species 
likely  to  prey  on  coho  salmon  in  this 
ESU  or  displace  them  from  their  habitat. 

These  lists  are  not  exhaustive.  They 
are  intended  to  provide  some  examples 
of  the  types  of  activities  that  might  or 
might  not  be  considered  by  NMFS  as 
constituting  a  take  of  SONCC  ESU  coho 
salmon  under  the  ESA  and  its 
regulations.  Questions  regarding 
whether  specific  activities  will 
constitute  a  violation  of  this  rule,  and 
general  inquiries  regarding  prohibitions 
and  permits,  should  be  directed  to 
NMFS  (see  AODAESSES). 

ClassificatioB 

For  the  following  reasons,  the 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the  U.S. 
Department  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration, 
pursuant  to  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

NMFS  canvassed  business  activity  by 
economic  sector  (SIC  codes)  in  Cuiry, 
Jackson,  and  Josephine  counties  in 
Oregon,  and  Del  Norte,  Hiunboldt, 
Siskiyou,  and  Mendocino  counties  in 
California.  NMFS  identified  fishing, 
agriculture,  sand  and  gravel  mining, 
construction,  and  timber  harvest  as  the 
ecMicwuc  sectors  likely  to  be  affected  by 


the  prohibitions  of  this  interim  4(d) 
rule.  These  sectors  are  all  relatively 
heavily  regulated  at  Federal  and/or  state 
levels  independent  of  this  action. 

For  each  sector,  NMFS  estimated  the 
number  of  small  businesses  within  the 
geographic  range  of  this  ESU,  the 
approximate  number  of  employees  in 
that  sector,  and  the  annual  revenues  of 
those  businesses.  NMFS  then  used 
available  data  to  identify  what,  if  any, 
incremental  economic  impacts  the  4(d) 
prohibitions  might  create  over  and 
above  impacts  attributable  to  other  state 
or  Federal  controls,  including  ESA  §  7 
consultations.  In  the  Commercial  and 
Recreational  Fishing  sector,  existing 

ocean  salmon  fishing  regulations  that 
control  harvest  of  SONCC  coho  salmon 
prohibit  retention  of  coho  and  limit  any 
incidental  take  of  coho  resulting  from 
other  fisheries  to  between  10  and  13 
percent.  Because  NMFS  has  determined 
that  these  restrictions  are  sufficient  to 
avoid  jeopardizing  coho  in  the  SONCC 
ESU,  the  interim  4(d)  rule  excepts  ocean 
fishing  activities  conducted  under  these 
regulations  from  take  prohibitions. 
Similarly,  the  interim  rule  excepts 
ocean,  bay,  and  freshwater  fisheries 
under  Oregon's  jurisdiction  from  take 
prohibitions,  so  long  as  the  activity 
complies  with  agreed-upon  Oregon 
regulations.  Hence  the  rule  will  not 
impose  any  additional  burdens  on  small 
entities  associated  with  commercial  or 
recreational  ocean  harvest  or  upon 
inland  recreational  fishing  in  Oregon. 

Existing  California  regulations  tor  bay 
and  freshwater  coho  fisheries  are  not  as 
stringent  and  do  not  warrant  an 
exception.  However,  California 
estimates  the  contribution  of  coho 
salmon  to  in-river  sport  catch  in  the 
California  portion  of  the  ESU  to  be 
small.  The  impacts  of  the  rule  will  be 
associated  with  ensuring  that  coho 
salmon  are  not  targeted  in  any  fishing 
efforts  and  that  any  coho  salmon  that 
are  incidentally  hooked  are  released. 
NMFS  does  not  expect  the  take 
prohibitions  to  result  in  any  fishery 
closures  in  California's  inland  waters  or 
a  decrease  in  fishing  effort. 
Consequently,  the  interim  4(d)  rule  will 
cause  very  little,  if  any,  loss  of  revenue 
for  small  entities  involved  in  inland 
recreational  fishing  activities  in  the 
California  range  of  the  SONCC  coho 
salmon  ESU. 

NMFS  has  determined  there  are 
approximately  5,000  agriculture 
businesses  within  the  geographic  area  of 
the  ESU,  with  a  combined  annual 
revenue  of  approximately  S275  million. 
All  entities  are  assumed  for  this  analysis 
to  be  small.  The  majority  of  agricultiu^ 
activities  that  might  result  in  take  of 
SONCC  coho  are  those  affecting  water 
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quality,  such  as  sediment  from 
cultivation  or  livestock  movements  on 
the  banks  or  in  the  beds  of  streams, 
temperature  increases  from  clearing 
vegetation,  confined  animal  feeding 
operations,  overgrazing,  and  the  like. 
Unscreened  water  diversions  and 
reduction  of  flows  through  irrigation 
could  also  result  in  take.  To  the  extent 
an  agricultural  activity  causes  water 
quality  impairments,  that  activity  is 
subject  to  the  water  pollution  control 
requirements  of  the  Clean  Water  Act 
(CWA),  as  administered  by  the  states. 
For  example,  in  Oregon,  Agricultural 
Water  Quality  Management  plans  are 
being  developed  under  State  law  for  all 
water  quality  impaired  stream  segments 
and  will  result  in  agricultural  practices 
that  do  not  "take"  through  impairing 
water  quality.  Similar  regulation  of 
agricultural  activities  in  California  fall 
under  the  Regional  Water  Quality 
Control  Board  and  other  entities 
associated  with  the  State's  Non-point 
Source  Management  Flan.  Therefore, 
any  additional  costs  over  and  above 
those  imposed  by  existing  law  with 
respect  to  water  quality  related  activities 
are  likely  to  be  quite  small. 

However,  it  is  unlikely  that  these 
water  quality  plans  will  completely 
protect  all  important  physical  habitat 
conditions  bom  further  degradation, 
particularly  with  respect  to  reductions 
in  remaining  riparian  vegetation. 
Therefore,  NMFS  expects  some  loss  of 
productivity  where  an  agricultural 
operation  ceases  to  cultivate  or  remove 
vegetation  in  a  riparian  area  because  of 
this  interim  rule.  Even  assuming  that  all 
riparian  agricultural  activity  were  to  be 
halted  within  50  ft  of  coho  streams  and 
that  none  of  that  restriction  were 
attributed  to  water  quality  requirements 
(uiuBalistically  conservative 
assumptions),  this  would  take  less  than 
1  percent  of  the  agricultural  land  within 
the  ESUs  out  of  production. 

To  avoid  taking  juvenile  coho,  farmers 
who  irrigate  will  have  to  have  proper 
screening  of  irrigation  pumps  or 
diversions.  A  relatively  high  proportion 
of  diversions  in  Oregon  are  already 
properly  screened  in  accord  with 
existing  state  requirements.  The  average 
cost  of  screening  is  about  $1,000  per 
screen,  and  the  one-time  total  cost 
would  be  in  the  range  of  2  percent  of  an 
estimated  "low  end"  of  annual  farm 
income.  Oregon  has  a  screening  program 
that  defrays  much  of  the  cost  of  screen 
installation  and,  in  any  case,  this  capital 
cost  does  not  represent  a  signiHcant 
portion  of  capital  available  to 
agriculttiral  operations,  considering 
external  finfmcing  capabilities  and  cost 
share  opportunities. 


Thus,  the  tw(wnajor  areas  in  which 
agricultural  activity  may  need 
adjustment  to  comply  with  the  4(d) 
prohibitions  will  result  in  economic 
impact  in  the  3-percent  range  of  annual 
revenue,  calculated  on  the  most 
conservative  of  assumptions.  Even  if 
there  are  some  additional  circumstances 
where  farm  practices  need  adjustment 
(such  as  irrigation  alterations  or 
exclusion  of  livestock  from  a  redd  area 
not  already  dealt  with  for  water  quality 
reasons),  the  incremental  costs  and 
revenue  loss  attributable  to  the  interim 
4(d)  rule  would  be  well  belbw  5  percent 
of  annual  gross  revenues  for  the  most 
,  affected  entities. 

A  total  of  eight  businesses  within  the 
ESU  were  identified  as  mining  sand  and 
gravel,  some  or  all  of  which  likely 
involve  in-water  work  and  hence 
potentially  affecting  listed  coho.  These 
businesses  employ  substantially  fewer 
than  200  people  in  total,  with  an 
estimated  gross  production  value  in  the 
range  of  $10  million,  and  most  are  small 
entities.  Gravel,  sand,  or  other  removal 
activities  in  navigable  waters  are 
regulated  by  the  U.S.  Army  Corps  of 
Engineers  (Corps)  under  section  10  of 
the  Rivers  and  Harbors  Act.  NMFS' 
consultations  with  the  Corps  triggered 
by  the  listing  of  the  SONCC  ESU  will  set 
the  baseline  for  impacts  of  most  in- 
water  mining  activities  in  the  lower 
reaches  of  stream  systems  at  a  level  that 
will  not  result  in  take,  and  this  rule  vsrill 
not  result  in  any  additional  lost  revenue 
in  those  locations.  Those  few  entities 
that  may  be  operating  in  the  upper 
reaches  of  a  river  system  may  sustain 
economic  impacts,  but  the  extent  of 
those  impacts  cannot  be  known  until 
assessments  of  annual  gravel 
recruitment  and  patterns  of  deposition 
is  completed  for  each  river  system  so 
that  limits  of  permissible  removal  may 
be  set  for  any  particular  site.  That 
information  dictates  reduction  in 
volume  removed  or  changes  in  timing  or 
methods,  and  the  rule  could  cause  loss 
of  revenue  or  increased  cost  to  small 
business  (for  instance  in  locating  new 
sources  of  gravel)  for  one  or  more  of  the 
eight  small  entities  engaged  in  gravel 
removal,  but  the  extent  of  that  impact 
cannot  be  projected  at  this  time.  NMFS 
seeks  comments  and/or  data  that  can 
assist  in  making  projections. 

Specific  construction  categories  that 
might  be  affected  by  the  interim  4(d) 
regulation  were  examined,  including 
highway  and  street  construction,  heavy 
construction,  concrete  work,  and 
excavation  work.  Approximately  200 
businesses  within  the  ESU  were 
primarily  engaged  in  these  categories, 
although  only  some  of  them  would  be 
affected  by  the  rule.  These  businesses 


employ  just  over  1,000  people,  with 
annual  revenues  under  $140  million. 
Over  90  percent  of  these  construction 
businesses  within  the  ESU  were  foimd 
to  be  small  entities. 

Construction  activities  likely  to  be 
affected  include  construction  of 
irrigation  withdrawal  structures, 
construction  of  docks  and  piers,  fill  in 
wetiands  for  roads,  private  residences  or 
commercial  development,  and 
installation  of  industrial  and  municipal 
wastewater  outfalls.  The  Corps  regulates 
in-water  fill  activities  under  §  404  of  the 
Clean  Water  Act  (regardless  of  amount) 
and  impacts  to  navigation  (docks,  etc.) 
under  §  10  of  the  Rivers  and  Harbors 
Act.  Any  of  the  above  actions  likely  to 
affect  coho  in  the  SONCC  ESU  will  be 
examined  during  Corps  consultation 
with  NMFS  under  ESA  §  7,  through 
which  any  change  in  the  activity 
necessary  to  avoid  jeopardizing  the  coho 
will  be  required.  Hence,  the  rule  is 
unlikely  to  additionally  affect 
businesses  engaged  in  any  of  these  in- 
water  activities. 

Within  the  ESU,  between  four  and 
five  hundred  businesses  are  engaged  in 
either  forestry  or  logging.  These  firms 
employ  3,000  to  4,000  people,  with  total 
revenue  estimated  at  approximately 
$700  million.  Approximately  80  percent 
of  the  forestry  businesses  and  100 
percent  of  the  logging  businesses  are 
considered  small  entities  under  SBA 
classification  guidelines.  The  interim 
4(d)  rule  could  affect  logging  operations 
and  timber  revenues  by  limiting  the 
extent  of  harvest  activity  in  riparian 
areas  in  order  to  protect  water  quality, 
protect  sources  of  large  woody  debris, 
etc.  All  forest  activity  on  Federal  lands, 
which  comprise  53  percent  of  the  land 
in  this  ESU,  is  conducted  under  the 
Northwest  Forest  Plan,  which  has 
already  been  determined  adequate  to 
protect  coho  salmon  habitat.  Therefore, 
logging  on,  or  timber  availability  from, 
Federal  forests  will  not  be  affected  by 
the  rule. 

Approximately  1.9  million  acres  in 
this  ESU  are  private  non- industrial 
forest  lands,  which  can  be  equated 
generally  wdth  small  businesses.  Harvest 
on  these  lands  is  subject  to  state 
regulation  of  forest  practices,  which 
require  some  degree  of  buffer  protection. 
The  Oregon  Forest  Practice  rules  set 
riparian  management  areas  (RMA) 
ranging  up  to  100  ft  in  width,  prohibit 
removal  of  any  trees  in  the  first  20  ft  of 
the  riparian  area  on  large  and  medium 
size  streams,  and  require  retention  of 
varying  additional  amounts  of  timber  in 
the  remaining  RMA.  The  California 
Forest  Practice  Rules  set  protective 
zones  ranging  up  to  150  ft  in  width, 
with  a  similarly  complex  set  of  timber 
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retention  requirements  depending  on  , 
stream  size,  slope,  etc.  NMFS  does  not 
consider  either  of  these  state  regulatory 
schemes  fully  adequate  to  protect  coho, 
and,  therefore,  would  expect  the  4(d) 
rule  to  result  in  some  curtailment  of 
harvest  on  lands  owned  by  small 
entities  over  and  above  the  impacts  of 
state  regulation. 

For  purposes  of  estimating  a 
maximum  impact  small  entity  timber 
harvest  operations  might  experience 
from  the  rule,  this  analysis  assumes  a 
uniform,  entirely  unmanaged  and 
unharvested  (e.g.  "no  touch")  buffer  of 
150  ft  (the  maximum  managed  width 
under  existing  California  regulation). 
Based  on  the  ratio  of  stream  miles 
(8,500)  to  total  forest  acres  (11  million) 
in  this  ESU,  that  buffer  would  constitute 
an  average  of  2.4  percent  of  the  total 
forest  acreage. 

Obviously,  not  all  forest  lands  will  be 
adjacent  to  streams  that  contribute  to 
coho  habitat,  and  also  some 
landholdings  will  be  affected  above  the 
average  amount.  There  also  could  be 
some  incremental  impacts  related  to 
non  fish-bearing  streams  over  and  above 
what  would  result  from  water  quality 
requirements  and  the  Northwest  Forest 
Plan,  but  these  are  speculative  and 
cannot  be  quantified.  Absent  any  data  to 
identify  these  ratios  or  other  impacts, 
NMFS  assumes  that  the  land  owners 
most  affected  have  double  the  average 
riparian  frontage.  The  maximum 
reduction  in  timber  harvest  with  that 
assumption  would  be  below  5  percent, 
with  the  impacts  of  existing  state 
regulation  subtracted  out.  That 
incremental  impact  may  be  further 
lessened  because  of  tightened  harvest 
regulations  needed  to  meet  Clean  Water 
Act  concerns. 

Logging  companies  would 
presumably  be  affected  to  an  even  lesser 
extent,  since  they  operate  on  Federal  as 
well  as  private  lands,  and  would  not  be 
limited  to  harvest  operations  on  the 
most  affected  private  lands.  Thus,  the 
interim  rule  may  have  an  incremental 
economic  impact  ranging  from  zero  to  5 
percent  on  small  timber  owning  entities 
and  logging  companies. 

To  sum  up,  impacts  of  this  interim 
4(d)  rule  fall  below  NMFS'  threshold 
criteria  for  determining  that  a  rule  will 
cause  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
These  standards  include:  (a)  Five 
percent  loss  of  revenue  for  twenty 
percent  of  the  small  entities;  (b)  ten 
percent  increase  in  compliance  costs  for 
twenty  percent  of  the  small  entities;  (c) 
two  percent  of  the  small  entities  cease 
operations;  or  (d)  capital  costs  of 
compliance  are  a  significant  portion  of 
capital  available  considering  internal 


cash  flow  and  external  financing 
capabilities. 

Of  the  several  thousand  small  entities 
operating  in  sectors  that  may  be 
impacted  by  the  interim  4(d)  rule, 
estimates  of  revenue  reduction  on  the 
entities  most  seriously  impacted  by  the 
rule  range  from  zero  (construction  and 
fishing  businesses)  to  under  5  percent 
(forestry).  In  the  sand  and  gravel  mining 
sector,  it  is  not  possible  to  project  the 
range  of  impact,  but  fewer  than  eight 
entities  would  potentially  be  affected. 
Hence,  of  all  small  entities  potentially 
substantially  impacted  by  the  interim 
4(d)  rule  prohibitions,  far  fewer  than  20 
percent  have  any  potential  for  a  revenue 
reduction  exceeding  5  percent.  Any 
impacts  on  small  governments  will 
likely  fall  within  the  impacts  in  one  or 
more  of  these  same  categories  (e.g.,  road 
construction). 

The  interim  4(d)  rule  places  no 
reporting  or  recordkeeping  compliance 
costs  on  small  entities.  The  capital  cost 
of  potential  irrigation  screening  should 
not  represent  a  significant  portion  of 
capital  available,  especially  recognizing 
existing  state  programs  to  defray  some 
of  those  costs.  NMFS  has  identified  no 
entities  likely  to  be  forced  to  cease 
business  operations  as  a  result  of  this 
rule. 

This  interim  rule  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

This  interim  rule  contains  a 
collection-of-information  requirement 
subject  to  the  provisions  of  the 
Paperwork  Reduction  Act  which  has 
been  approved  by  the  Office  of 
Management  and  Budget  under  control 
Number  0648-0230.  Public  reporting 
burden  for  the  approval  of  Watershed 
Plans  under  exceptions  227.22(e)  and  (f) 
is  estimated  to  average  less  than  30 
hours  per  response,  including  the  time 
for  formatting,  copying,  preparing 
transmittal  letter,  and  responding  to  any 
inquiries. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
to  provide  these  exceptions  (without 
which  restoration  actions  would  require 
a  section  10  permit)  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Send  comments  on  these  or  any  other 


aspects  of  the  collection  of  information 
to  NMFS  (see  ADDRESSES)  and  to  0MB 
at  the  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC.  20503  (Attention:  NOAA  Desk 
Officer). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currentiy  valid  OMB  Control  Number. 

National  Environmental  Policy  Act 

NMFS  will  comply  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  in  implementing  the  provisions  of 
this  interim  rule,  completing  NEPA 
requirements  before  the  final  rule  is 
issued. 

List  of  Subiects  in  50  CFR  Part  227 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals, 
Transportation. 

Dated:  July  9,  1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  227  is  amended 
as  follows: 

PART  227— THREATENED  FISH  AND 
WILDLIFE 

1.  The  authority  citation  for  part  227 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  1531-1543;  subpart  B, 
§  227.12  also  issued  under  16  U.S.C.  1361  et 
seq. 

2.  In  subpart  C.  §  227.21  is  revised  to 
read  as  follows: 

§  227.21    Thrvatened  salmon. 

(a)  Prohibitions.  The  prohibitions  of 
section  9  of  the  ESA  (16  U.S.C.  1538) 
relating  to  endangered  species  apply  to 
the  threatened  species  of  salmon  listed 
in  §  227.4  (f),  (g).  (h).  and  (i),  except  as 
provided  in  paragraph  (b)  of  this 
section.  These  prohibitions  shall 
become  effective  for  the  threatened 
species  of  salmon  listed  in  §  227.4(i)  on 
August  18,  1997. 

(b)  Exceptions.  (1)  The  exceptions  of 
section  10  of  the  ESA  (16  U.S.C.  1539) 
and  other  exceptions  under  the  Act 
relating  to  endangered  species, 
including  regulations  implementing 
such  exceptions,  also  apply  to  the 
threatened  species  of  salmon  listed  in 
§  227.4  (f),  (g),  (h),  and  (i).  This  section 
supersedes  other  restrictions  on  the 
applicability  of  parts  217  and  222  of  this 
chapter,  including,  but  not  limited  to. 


38484  Federal  Register  /  Vol.  62,  No.  138  /  Friday.  July  18.  1997  /  Rules  and  Regulations 


the  restrictions  specified  in  §§  217.2 
through  222.22(a)  of  this  chapter  with 
respect  to  the  species  identified  in 
§  227.21(a). 

(2)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmon  listed  in  §  227. 4(i)  do 
not  apply  to  activities  specified  in  an 
application  for  a  permit  for  scientific 
purposes  or  to  enhance  the  propagation 
or  survival  of  the  species,  provided  that 
the  application  has  been  received  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA),  by  September  16,  1997. 
This  exception  ceases  upon  the  AA's 
rejection  of  the  application  as 
insufficient,  upon  issuance  or  denial  of 
a  permit,  or  on  Janury  20, 1998 
whichever  occurs  earliest. 

(3)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmon  listed  in  §  227. 4(i)  do 
not  apply  to  any  employee  or  agent  of 
the  NMFS,  any  other  Federal  land 
management  agency,  or  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  or  the  California  Department  of 
Fish  and  Game  (CDFG),  who  is 
designated  by  his/her  agency  for  such 
purposes,  when  that  employee  or  agent, 
acting  in  the  course  of  his/her  official 
duties,  takes  a  coho  salmon  in  California 
or  Oregon  without  a  permit  if  such 
action  is  necessary  to:  (1)  Aid  a  sick, 
injured,  or  stranded  individual,  (2) 
dispose  of  a  dead  individual,  or  (3) 
salvage  a  dead  individual,  which  may 
be  useful  for  scientific  study. 

3.  In  subpart  C.  section  227.22  is 
added  to  read  as  follows: 

§  227.22    Southern  Oregon/Northem 
'  Caiifofnia  Coast  (SONCC)  coho  salmon. 

The  following  exceptions  to  the 
prohibitions  of  section  227.21(a)  apply 
to  SONCC  coho  salmon: 

(a)  Take  of  SONCC  coho  salmon 
within  three  miles  (approximately  5  km) 
of  the  coast,  and  in  bay,  estuarine  or 
freshwater  fisheries  regulated  under  the 
sole  authority  of  the  State  of  Oregon  is 

•  not  prohibited,  if  the  take  results  from 
a  fisheries  harvest  program  conducted 
in  accordance  with  the  Oregon  Coastal 
Salmon  Restoration  Initiative  of  March 
1997  (OCSRl),  provided  that  NMFS  has 
issued  written  concurrence  that  the 
fisheries  regulations  are  consistent  with 
the  OCSRI  using  information  provided 
through  the  April  1997  Memorandum  of 
Agreement  (MOA)  between  the  State  of 
Oregon  and  NMFS. 

(b)  Incidental  take  of  SONCC  coho 
salmon  in  ocean  fisheries  within  3  miles 
(approximately  5  km)  of  the  coast  that 
are  regulated  under  the  sole  authority  of 
the  State  of  California  is  not  prohibited, 
provided  that  the  ocean  salmon  fishing 
regulations  adopted  by  the  California 


Fish  and  Game  Commission  and  CDFG 
for  recreational  and  conunercial 
fisheries  within  3  miles  (approximately 
5  km)  of  the  coast  are  consistent  with 
the  Pacific  Fishery  Management 
Council's  Fishery  Management  Flan  for 
Ocean  Salmon  Fisheries  and  the  annual 
ocean  salmon  fishing  regulations  issued 
by  the  Secretary  of  Commerce  for  the 
Federal  EEZ. 

(c)  Take  of  SONCC  coho  salmon  in  a 
hatchery  program  regulated  under  the 
sole  authority  of  the  State  of  Oregon  is 
not  prohibited,  if  the  take  results  bom 
a  hatchery  program  conducted  in 
accordance  with  the  OCSRl,  and  the 
take  is  counted  against  the  total 
allocation  of  harvest-related  mortality  as 
specified  in  the  OCSRI,  provided  that 
NMFS  has  issued  written  concurrence 
that  the  hatchery  program  is  consistent 
with  the  OCSRI  including  the  hatchery 
and  genetic  management  plan  adopted 
pursuant  to  the  OCSRI,  using 
information  provided  through  the  MOA. 

(d)  Take  of  SONCC  coho  salmon  in 
fisheries  research  and  monitoring 
activities  conducted  in  California  and 
Oregon  is  not  prohibited  provided  that: 

(1)  Research  and  monitoring  involving 
directed  take  of  coho  salmon  is 
conducted  by  CDFG  personnel  (in 
California)  and  ODFW  personnel  (in 
Oregon). 

(2)  The  CDFG  and  ODFW. 
respectively,  provide  NMFS  with  a  list 
of  all  research  and  monitoring  activities 
involving  coho  salmon  directed  take 
planned  for  the  coming  year  for  NMFS' 
review  and  approval,  including  an 
estimate  of  the  total  directed  take  that  is 
anticipated,  a  description  of  the  study 
design  including  a  justification  for 
taking  the  species  and  a  description  of 
the  techniques  to  be  used,  and  a  point 
of  contact. 

(3)  The  CDFG  and  ODFW, 
respectively,  annually  provide  NMFS 
with  the  results  of  research  and 
monitoring  studies  directed  at  SONCC 
coho  salmon,  including  a  report  of  the 
directed  take  resulting  from  the  studies. 

(4)  The  CDFG  and  ODFW, 
respectively,  provide  NMFS  annually 
with  a  list  of  all  research  and 
monitoring  studies  each  permits  that 
may  incidentally  take  listed  coho 
salmon  during  the  coming  year  and 
report  the  level  of  incidental  take  of 
listed  coho  salmon  from  the  previous 
year's  research  and  monitoring 
activities,  for  NMFS'  review  and 
approval. 

(5)  The  research  and  monitoring 
activities  do  not  include  the  use  of 
electrofishing  in  any  body  of  water 
known  or  suspected  to  contain  coho 
salmon. 


(e)  Incidental  take  of  the  SONCC  coho 
salmon  in  Oregon  that  results  from  a 
habitat  restoration  activity,  as  defined  in 
paragraph  (4),  is  not  prohibited, 
provided  that.  ' 

(1)  The  activity  is  conducted  pursuant 
to  a  watershed  action  or  restoration  plan 
that  the  state  has  affirmed  in  writing  is 
consistent  with  state  watershed  plan 
guidelines  that  NMFS  has  found  meet 
the  standards  set  forth  in  50  CFR 
222.22(c),  and  NMFS  concurs  in  writing 
that  the  plan  is  consistent  with  those 
guidelines;  or 

(2)  Until  a  watershed  action  or 
restoration  plan  is  approved  by  both 
Oregon  and  NMFS  as  described  in 
paragraph  (e)(1)  of  this  section,  or  until 
August  18,  1999,  whichever  occurs  first, 
the  ODFW  has  made  a  written  finding 
that  the  activity  is  consistent  with  state 
restoration  activity  guidelines  that 
NMFS  has  agreed  in  writing  meet  the 
standards  set  forth  in  50  CFR  222.22(c); 
or  January  19,  1998. 

(3)  Until  January  20,  1998.  the  activity 
is  any  restoration  action  listed  in  the 
Southwest  Oregon  Salmon  Restoration 
Initiative  (OCSRI  ch.  17F).  provided  that 
any  action  involving  in-water  work 
receives  written  approval  from  ODFW 
as  to  timing,  scope,  and  methods. 

(4)  "Habitat  restoration  activity"  is 
defined  as  an  activity  thathas  the  sole 
objective  of  restoring  natural  aquatic  or 
riparian  habitat  conditions  or  processes. 

(f)  Incidental  take  of  the  SONCC  coho 
salmon  in  California  that  results  from  a 
habitat  restoration  activity,  as  defined  in 
paragraph  (3)  of  this  section,  is  not 
prohibited,  provided  that  California  has 
a  program  in  effect  that  NMFS  finds  will 
assure  technically  supported  watershed 
assessments  and  coordinated  long-term 
monitoring  strategies  for  watershed 
protection  plans  and  activities  and: 

(1)  The  activity  is  conducted  pursuant 
to  a  watershed  protection  plan  that 
CDFG  has  affirmed  in  writing  is 
consistent  with  state  watershed  plan 
guidelines  for  California's  Watershed 
Protection  Program  that  NMFS  has 
found  meet  the  standards  set  forth  in  50 
CFR  222.22(c).  and  NMFS  concurs  in 
writing  that  the  plan  is  consistent  with 
those  guidelines;  or 

(2)  Until  a  watershed  protection  or 
restoration  plan  is  certified  by  the  State 
of  California  and  NMFS  as  described  in 
paragraph  (f)(1)  of  this  section,  or  until 
August  18,  1999,  whichever  occiu^  first, 
NMFS  has  made  a  written  finding  that 
the  activity  is  consistent  with  State  of 
California  conservation  guidelines  that 
NMFS  has  previously  foimd  meet  the 
standards  set  forth  in  50  CFR  222.22(c). 

(3)  "Habitat  restoration  activity"  is 
defined  as  an  activity  that  has  the  sole 
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objective  of  restoring  nat\iral  aquatic  or 
riparian  habitat  conditions  or  processes. 
[PR  Doc.  97-18804  Filed  7-17-97;  8:45  am) 

BILUNG  CODE  361(V-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

[Docket  No.  960816226-7172-05;  1.0. 
061897C] 

RIN0648-AJ04 

Atlantic  Tuna  Rsheries;  Regulatory 
Adjustments 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
amend  the  regulations  governing  the 
Atlantic  tuna  fisheries  to  prohibit  the 
use  of  aircraft  to  assist  fishing  vessel 
operators  in  the  location  and  capt\ire  of 
Atlantic  bluefin  ttma  (AST),  with  the 
exception  of  vessels  permitted  in  the 
Purse  Seine  and  Harpoon  categories, 
and  to  establish  a  deadline  for  permit 
category  changes  for  1997  only.  These 
regulatory  amendments  are  necessary  to 
achieve  the  domestic  management 
objectives  for  the  Atlantic  tima  fisheries. 
DATES:  Effective  July  14, 1997. 
ADDRESSES:  Copies  of  supporting 
documents,  including  an  Environmental 
Assessment  and  Regulatory  Impact 
Review  (EA/RIR),  are  available  from, 
Rebecca  Lent.  Chief,  Highly  Migratory 
Species  Management  Division.  Office  of 
Sustainable  Fisheries  (F/SFl).  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910-3282. 

FOR  FURTHER  INFORMATKW  CONTACT:  John 
Kelly,  301-713-2347. 

SUPPLEMENTARY  INFORMATION:  The 

Atlantic  tuna  fisheries  are  managed 
imder  the  authority  of  the  Atlantic 
Tunas  Convention  Act  (ATCA).  The 
ATCA  authorizes  the  Secretary  of 
Commerce  (Secretary)  to  issue 
regulations  as  may  be  necessary  to  carry 
out  the  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  tunas  (ICCAT). 
The  authority  to  issue  these  regulations 
has  been  delegated  from  the  Secretary  to 
the  Assistant  Administrator  for 
Fisheries,  NOAA  (AA). 

Background  information  about  the 
need  for  revisions  to  the  Atlantic  tunas 
fishery  regulations  was  provided  in  the 
preamble  to  the  proposed  rule  (62  FR 
9726,  March  4, 1997)  and  is  not 


repeated  here.  All  measures  in  the 
proposed  rule,  except  for  the 
prohibition  on  the  use  of  aircraft,  were 
addressed  in  an  earlier  final  rule  (62  FR 
30741,  June  5.  1997).  Additionally. 
NMFS  issued  an  interim  final  rule  that 
suspended  the  May  15  deadline  for 
switching  permit  categories  for  calendar 
year  1997  until  the  remaining  regulatory 
issues  which  could  influence  category 
selection  were  resolved  and  a  new 
deadline  set.  Final  quotas  were 
published  on  June  30. 1997  (62  FR 
35107)  and  the  spotter  aircraft  issue  is 
addressed  by  this  final  rule.  As  there  are 
no  remaining  regulatory  issues  to  be 
resolved  that  would  influence  category 
selection,  vessel  owners  now  have 
sufficient  information  to  select  an 
appropriate  permit  category  for  1997. 
"The  deadline  for  switching  permit 
categories  for  calendar  year  1997  is  set 
as  July  28.  1997.  After  1997,  the 
deadline  will  revert  to  May  15. 

Relation  to  Proposed  Consolidation 

The  regulatory  amendments 
contained  in  this  final  rule,  when 
proposed,  were  drafted  to  be  consistent 
with  a  proposed  rule  to  consolidate  all 
of  the  regulations  for  Atlantic  highly 
migratory  species  (HMS)  fisheries, 
published  on  November  6.  1996  (61  FR 
57361).  The  proposed  consolidation 
would  group  all  regulations  pertaining 
to  Atlantic  HMS  under  50  CFR  part  630. 
The  final  consolidated  regulations  have 
not  yet  been  issued.  Accordingly,  the 
regulatory  amendments  contained  in 
this  final  rule  were  revised  to  make  the 
appropriate  changes  to  the  existing  text 
at  50  CFR  part  285.  The  regulatory 
amendments  contained  in  this  final  rule 
will  eventually  be  incorporated  into  the 
final  consolidated  regulations  at  50  CFR 
part  630.  Copies  of  the  proposed 
consolidation  rule  may  be  obtained  by 
writing  (see  ADDRESSES)  or  calling  the 
contact  person  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Spotter  Aircraft  Prohibitioo 

Since  the  mid-1980's,  fishery 
participants  have  raised  concerns  that 
the  use  of  spotter  aircraft  in  the  ABT 
fishery  accelerates  catch  rates  and 
compromises  conservation,  equal 
opportimity  and  safety.  In  1996,  a 
voluntary  agreement  was  signed  by  the 
majority  of  active  ttina  aircraft  spotters 
that  would  limit  their  activity  in  the 
General  category  to  harpoon  vessels. 
NMFS  recognized  that  the  voluntary 
agreement  warranted  a  trial  period  but 
also  indicated  that  the  agency  would 
continue  to  monitor  the  situation  and 
would  take  appropriate  action  if 
necessary.  Fishery  management 
concerns  continue  to  be  expressed. 


anecdotal  information  suggests  that  the 
number  of  spotter  aircraft  has  increased, 
and  vessel  safety  issues  continue  to  be 
raised.  Accordingly.  fiJMFS  has 
reconsidered  the  need  to  take  action.  By 
this  final  rule,  the  use  of  aircraft  to 
assist  fishing  vessel  operators  in  the 
location  and  capture  of  ABT,  with  the 
exception  of  vessels  operating  in  the 
Harpoon  and  Purse  Seine  categories,  is 
prohibited.  These  regulatory  changes 
will  improve  NMFS'  ability  to  achieve 
domestic  management  objectives  for  the 
Atlantic  tima  fisheries. 

Comments  and  Responses 

NMFS  conducted  several  public 
hearings  on  the  proposed  rule  and 
received  written  and  oral  comments 
over  a  30-day  comment  period.  Nearly 
two  thousand  comments  (letters  and 
comments)  were  received  regarding  the 
proposed  ban  on  spotter  aircraft. 
Responses  to  the  comments  on  the 
spotter  aircraft  issue  are  provided 
below. 

Comment  Those  in  favor  of  the 
prohibition  commented  that  it  would 
restore  equal  opportunity  for  vessels  of 
different  categories  and  lengthen  the 
Harpoon  and  General  category  seasons 
without  the  use  of  further  effort 
controls. 

Response:  Although  data  on  the  use 
and  effects  of  spotter  aircraft  on  the  ABT 
fishery  are  not  sufficient  for  a 
quantitative  analysis  of  impacts,  it  is 
undeniable  that  there  is  a  decrease  in 
search  time  when  spotter  aircraft  are 
used.  Data  regarding  recent  closures  in 
the  General  and  Harpoon  categories 
support  the  conclusion  that  seasons  are 
shortened.  The  International 
Commission  for  the  Conservation  of 
Atlantic  Tunas  (ICCAT)  has  recognized 
the  effect  of  spotter  aircraft  on  catch 
rates;  in  1996,  ICCAT  adopted  a 
recommendation  that  the  use  of  spotter 
aircraft  by  purse  seine  vessels  in  the 
Mediterranean  be  prohibited  due  to  the 
aircrafts'  effect  of  accelerating  catch 
rates.  NMFS  agrees  that  the  use  of 
spMtter  aircraft  accelerates  catch  rates. 
Accelerated  catch  rates  are  inconsistent 
with  the  regulatory  goal  of  extending  the 
ABT  season  for  the  Genera]  and  Angling 
categories,  and  with  actions  taken  this 
year  and  in  previous  years  to 
accomplish  that  goal.  Extending  the 
season  for  the  rod-and-reel  fisheries  in 
these  two  categories  helps  improve 
scientific  monitoring  of  the  stock  by 
allowing  catch-per-unit-eSort  (CPUE) 
data  collection  over  a  wider 
geographical  area  and  a  longer  period  of 
time.  Extending  the  season  also 
provides  fishing  opportunities  over  a 
wider  area.  Data  from  the  Harpoon  and 
Purse  Seine  categories  have  not  been 
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incorporated  into  any  of  the  currently 
usable  CPUE  indices,  therefore  the  effect 
of  spotter  aircraft  accelerating  catch 
rates  in  these  categories  is  less 
significant  for  scientific  monitoring. 

Comment:  Some  commenters 
questioned  why  the  Purse  Seine 
category  is  exempted  from  the 
prohibition  on  the  use  aircraft  to  locate 
and  capture  ABT. 

Response:  The  purse  seine  fishery  in 
the  United  States  is  managed  under  an 
individual  vessel  quota  program; 
therefore,  the  Piirse  Seine  category 
allocation  cannot  be  exceeded.  It  is 
within  each  vessel's  discretion  to  use 
aircraft  that  may  have  the  effect  of 
accelerating  catch  rates  by  assisting  in 
locating  schools  of  large  fish.  The  Purse 
Seine  category  does  not  provide  CPUE 
data  for  stock  assessment.  Likewise, 
Harpoon  category  CPUE  data  are  not 
currently  used  to  assess  the  ABT  stock. 
The  harpoon  fishery  is  managed  under 
a  quota  program  which  is  monitored  on 
a  real-time  basis  through  landing  cards. 
Accordingly,  accelerated  catch  rates 
would  not  likely  cause  the  quota  to  be 
exceeded. 

Comment  Some  constituents 
indicated  that  spotter  aircraft  aid  in 
aerial  surveys  and  enforcement,  and  in 
the  provision  of  emergency  assistance 
for  boats  and  marine  mammals. 
Constituents  argued  that  a  ban  would 
affect  stock  assessments,  potentially 
increase  undersized  discards  and 
mortality,  and  be  impossible  to  enforce. 
Some  argued  that  the  use  of  aircraft  is 
historical  and  should  be  considered  as 
another  type  of  fishing  gear.  Others 
noted  that  the  banning  of  spotter  aircraft 
would  compromise  the  safety  of  vessels 
at  sea. 

Response:  NMFS  will  continue  to 
work  with  spotter  pilots,  industry 
members  and  organizations,  and 
scientific  researchers  to  develop  an 
aerial  index  of  abundance  that  can  be 
used  in  stock  assessments.  The 
comments  on  the  effects  of  a  spotter 
aircraft  ban  with  respect  to  the  harpoon 
fishery  are  noted.  Exempting  the 
Harpoon  category  preserves  the  status 
quo  for  that  category.  Regarding 
enforcement,  there  is  a  commitment  by 
industry  members  to  work  with  NMFS 
enforcement  by  providing  information 
on  potential  violations  of  fishery 
regulations.  NMFS  enforcement  agents 
are  special  investigators  and  have  been 
trained  to  collect  the  necessary  evidence 
to  build  a  successful  case.  Information 
suggests  near  collisions  of  spotter 
aircraft  due  to  multiple  aircraft  flying  at 
low  altitude,  and  near  collisions  of 
fishing  vessels  due  to  aircraft  attracting 
too  many  vessels  to  the  same  area. 


Comment.  Some  General  and  Harpoon 
category  permit  holders  expressed 
concern  that  NMFS  would  not  decide 
the  spotter  aircraft  issue  until  after  May 
15,  the  last  day  to  change  categories. 

Response:  Given  the  significance  of 
spotter  aircraft  use  in  making  a  permit 
category  selection.  NMFS  extended 
indefinitely  the  deadline  for  category 
selecUon  for  1997  {62  FR  27518,  May 
20, 1997).  With  the  publication  of  this 
final  rule,  NMFS  establishes  a  deadline 
for  selecting  a  permit  category  in  1997 
of  July  28,  1997. 

Comment.  Comments  were  received 
noting  that  the  proposed  ban  on  spotter 
aircraft  would  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
in  that  83  percent  of  the  fish  spotters 
would  be  forced  out  of  business. 

Response:  These  commenters 
submitted  no  data  to  NMFS  which 
would  justify  this  claim.  The  greater 
part  of  the  spotter  aircraft  activity 
currently  occurs  in  the  Purse  Seine  and 
Harpoon  categories.  By  exempting  these 
two  categories  bora  the  prohibition  on 
the  use  of  spotter  aircraft,  the  impact  of 
the  prohibition  on  aerial  fish  spotters  is 
substantially  lessened. 

Further,  the  aerial  fish  spotting 
business  is  only  a  small  portion  of  the 
small  business  aviation  sector.  While 
some  spotter  pilots  will  likely  suffer 
revenue  losses,  no  evidence  is  available 
to  NMFS  that  the  majority  of  small 
aviation  businesses  derive  all  or  most  of 
their  income  from  services  provided  to 
ABT  fishing  vessels. 

Comment.  The  proposed  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act  and  NMFS  should 
prepare  a  Regidatory  Flexibility 
Analysis. 

Response:  See  discussion  of 
Regulatory  Flexibility  Act  in  the 
Classification  section  below. 

Changes  from  the  Proposed  Rule 

For  the  reasons  stated  above,  NMFS 
exempts  Harpoon  category  vessels  from 
the  prohibition  on  spotter  aircraft  use. 
Other  than  that  exemption,  the  final  rule 
remains  as  proposed.  All  measures  in 
the  proposed  rule,  except  for  the 
prohibition  on  the  use  of  aircraft,  were 
addressed  in  an  earlier  final  rule  (62  FR 
30741,  June  5. 1997).  Additionally, 
NMFS  issued  an  interim  final  rule  that 
suspended  the  May  15  deadline  for 
switching  permit  categories  for  calendar 
year  1997  until  the  remaining  regulatory 
issues  which  could  influence  category 
selection  were  resolved  and  a  new 
deadline  set.  Final  quotas  were 
published  on  June  30, 1997  (62  FR 
35107)  and  the  spotter  aircraft  issue  is 


addressed  by  this  final  rule.  As  there  are 
no  remaining  regulatory  issues  to  be 
resolved  that  would  influence  category 
selection,  vessel  owners  now  have 
sufficient  information  to  select  an 
appropriate  permit  category  for  1997. 
The  deadline  for  switching  permit 
categories  for  calendar  year  1997  is  set 
as  July  28,  1997. 

Classification 

This  rule  is  published  under  the 
authority  of  ATCA,  16  U.S.C.  971  et  seq. 
The  Assistant  Administrator  has 
determined  that  the  regulations  in  this 
final  rule  are  necessary  for  management 
of  the  Atlantic  tuna  fisheries. 

NMFS  prepared  an  EA  for  this  final 
mle  with  a  finding  of  no  significant 
impact  on  the  human  enviroiunent.  In 
addition,  an  RIR  was  prepared  with  a 
finding  of  no  significant  impact. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
therefore  no  Regulatory  Flexibility 
Analysis  was  prepared.  That 
certification  covered  not  only  the 
proposed  spotter  aircraft  prohibition, 
but  the  other  provisions  of  the  rule 
published  in  an  earlier  final  rule  (62  FR 
30741,  June  5, 1997). 

During  the  comment  period,  NMFS 
received  comments  from  the  public  that 
the  proposal  to  ban  the  use  of  spotter 
aircraft  in  all  but  the  Purse  Seine 
category  exceeded  the  threshold  for 
significant  impact  on  a  substantial 
number  of  small  entities.  The  aerial  fish 
spotting  business  is  only  a  small  portion 
(less  than  2  percent)  of  the  small 
businesses  in  the  ABT  fishing  sector, 
and  for  that  matter,  the  aerial  fish 
spotting  business  is  only  a  very  small 
portion  of  the  small  business  aviation 
sector.  While  there  may  be  some  loss  of 
revenue  to  small  aircraft  businesses  that 
engage  in  fish  spotting  activities,  no 
evidence  is  available  to  NMFS  that  the 
majority  of  revenues  to  these  businesses 
is  from  ABT  fish  spotting.  Further,  the 
greater  part  of  the  spotter  aircraft 
activity  cvurently  occurs  in  the  P\irse 
Seine  and  Harpoon  categories.  By 
exempting  these  two  categories  from  the 
prohibition  on  the  use  of  spotter  aircraft, 
the  impact  of  the  prohibition  on  aerial 
fish  spotters  is  substantially  lessened. 

Accordingly,  there  is  no  basis  to 
change  the  conclusion  of  that  the  spotter 
aircrait  prohibition  provision  of  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of 
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businesses.  Thus,  a  Final  Regulatory 
Flexibility  Analysis  was  not  prepared. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

The  AA  has  determined  that  there  is 
good  cause  to  waive  partially  the  30-day 
delay  in  the  effective  date  normally 
required  by  5  U.S.C.  §  553(d).  The 
fishery  is  currently  underway  and 
further  delay  in  implementing  the 
prohibition  on  the  use  of  spotter  aircraft 
in  assisting  ABT  vessels  in  other  than 
the  Harpoon  and  P\irse  Seine  categories 
would  be  contrary  to  the  public  interest 
by  reducing  the  likelihood  of  achieving 
the  desired  effects  of  this  rule.  The 
desired  effects  of  the  rule  are  to  extend 
the  season  to  provide  improved 
scientific  monitoring  and  fishing 
opportimities  for  the  rod-and-reel 
fisheries.  Further,  providing  a  30-day 
delay  in  the  effective  date  is 
unnecessary  since  the  only  act 
necessary  to  come  into  compliance  with 
the  prohibition  is  to  cease  ABT  aircraft 
spotting  activity.  Therefore  the  ban  is 
effective  July  14,  1997.  A  two-week 
period  for  changing  permit  categories  is 
necessary  for  vessel  operators  to  gather 
relevant  information,  decide  on  the 
appropriate  category,  and  submit  an 
application  for  the  category  change. 
Given  NMFS'  ability  to  rapidly 
communicate  these  rule  changes  to 
fishing  interests  through  the  FAX 
network  and  NOAA  weather  radio, 
NMFS  feels  it  is  sufficient  to  implement 
the  spotter  aircraft  prohibition 
immediately  and  allow  fourteen  days  in 


which  to  make  requests  for  permit 
category  changes. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries.  Fishing.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Treaties. 

Dated:  July  14, 1997. 
Rolland  A.  Schmitten, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
For  the  reasons  set  out  in  the 
preamble  50  CFR  part  285  is  amended 
as  follows: 

PART  285— ATLANTIC  TUNA 
FISHERIES 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq. 

2.  In  §  285.2.  definition  for  "Aircraft" 
is  added  to  read  as  follows: 

§285.2    Deflnltions. 

***** 

Aircraft  means  any  contrivance  used 
for  flight  in  air. 
***** 

3.  In  §285.21.  paragraph  (b)(7)  is 
revised  to  read  as  follows; 

§2&5.21    Vessel  Permits. 

***** 

(b)*  *  * 

(7)  Except  for  purse  seine  vessels  for 
which  a  permit  has  been  issued  imder 
this  section,  an  owner  may  change  the 
category  of  the  vessels's  Atlantic  timas 
permit  to  another  category  by 


appUcation  on  the  appropriate  form  to 
NMFS  or  by  dialing  1-B88-USA-TUNA 
before  the  specified  deadline.  After  the 
deadline,  the  vessel's  permit  category 
may  not  be  changed  to  another  category 
for  the  remainder  of  the  calendar  year, 
regardless  of  any  change  in  the  vessel's 
ownership.  For  1997,  die  deadline  is 
July  28,  1997.  hi  years  after  1997,  the 
deadline  for  category  changes  is  May  15. 

•  •        *        •        • 

4.  In  §  285.31,  paragraph  (a)(40)  is 
added  to  read  as  follows: 

§285.31    Prohibitions. 

***** 

(a)  •  *  * 

(40)  Fish  for,  catch,  possess  or  retain, 
or  attempt  to  fish  for,  catch,  possess  or 
retain  Atlantic  bluefin  tuna  by  means, 
aid,  or  use  of  any  aircraft,  unless 
holding  a  valid  permit  in  the  Harpoon 
or  Purse  Seine  category'  under  §  285.21. 
***** 

5.  In  §  285.33,  the  heading  is  revised, 
the  existing  paragraph  is  designated  as 
paragraph  (a),  and  paragraph  (b)  is 
attded  to  read  as  follows: 

§  285.33    Gear  restrictions. 

*  *         *         *         *      ' 

(b)  Aircraft.  Other  than  for  a  vessel 
holding  a  valid  permit  in  the  Harpoon 
or  Purse  Seine  category  under 

§  285.21(a),  locating,  fi'shing  for, 
catching,  taking,  retaining  or  possessing 
ABT  by  means,  aid,  or  use  of  any 
aircraft  is  prohibited. 
(FR  Doc.  97-18912  Filed  7-14-97;  4:13  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMErrr  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

7  CFR  Part  800 

RIN0560-AA56 

Fees  for  Official  Inspection  and  Official 
Weighing  Services 

agency:  Grain  Inspection.  Packers  and 
Stockyards  Administration.  USDA. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  proposing  a  12.5  percent  increase  in 
the  administrative  service  fee  for  official 
inspection  and  weighing  services 
performed  in  the  United  States  under 
the  United  States  Grain  Standards  Act 
(USGSA).  as  amended.  The  fee 
adjustment  is  necessary  to  cover 
indirect  field  office  and  headquarters 
operational  costs  and  to  maintain  a  3- 
month  operational  reserve.  GIPSA  is 
also  proposing  to  delete  from  the  fee 
schedule  the  unit  fees  for  submitted 
samples  and  factor  only  analysis 
performed  online  at  an  applicant's 
facility. 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  18. 1997. 

ADDRESSES:  Written  comments  must  be 
submitted  to  George  Wollam,  USDA, 
GEPSA,  ART,  Stop  3649,  Washington, 
DC  20250-3649,  or  FAX  them  to  (202) 
720-4628.  All  comments  received  will 
be  made  available  for  public  inspection 
during  regular  business  hours  in  Room 
0623.  South  Building,  USDA,  1400 
Independence  Avenue.  SW. 
Washington,  DC  20250-3649  (7  CFR 
1.27  (b)).  Comments  may  also  be  sent  by 
electronic  mail  or  Internet  to: 
gwollam@fgisdc.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Wollam  at  the  above  address  or 
telephone  (202}  720-0292. 


SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  USGSA  provides  in  section  87g  that 
no  subdivision  may  require  or  impose 
any  requirements  or  restrictions 
concerning  the  inspection,  weighing,  or 
description  of  grain  under  the  Act. 
Otherwise,  this  proposed  rule  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  irreconcilable  conflict  with  this 
proposed  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  provisions  of  this  proposed 
rule. 

Efiects  on  Small  Entities 

James  R.  Baker,  Administrator, 
GIPSA,  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Most  users  of  the  official 
inspection  and  weighing  services  do  not 
meet  the  requirements  for  small  entities. 
FGIS  is  required  by  statute  to  make 
services  available  and  to  recover  costs  of 
providing  such  services,  as  nearly  as 
practicable. 

The  proposed  fee  revision  applies  to 
entities  engaged  in  the  export  of  grain. 
Uijder  provisions  of  the  USGSA,  most 
grain  exported  from  U.S.  export  port 
locations  must  be  officially  inspected 
and  weighed.  Mandatory  inspection  and 
weighing  services  are  provided  by  FGIS 
on  a  fee  basis  at  37  export  facilities.  All 
of  the  export  facilities  are  owned  and 
managed  by  multi-national 
corporations,  large  cooperatives,  or 
public  entities  that  do  not  meet  the 
criteria  for  small  entities  as  defined 
under  the  Regulatory  Flexibility  Act  and 
the  regulations  issued  thereunder.  A  3- 
percent  increase  in  hourly  and  certain 
unit  fees  went  into  effect  June  15, 1997, 
and  vsrill  recover  the  increased 
operational  costs  caused  by  mandated 
cost-of-living  increases  to  Federal 


salaries.  That  increase  is  anticipated  to 
generate  $218,100  in  additional 
revenue,  bringing  to  $22.21  million  the 
projected  total  revenue  for  fiscal  year 
1997.  This  proposed  12.5  percent 
increase  in  the  administrative  fee 
(which  was  not  addressed  in  an  earlier 
June  15,  1997,  increase)  is  designed  to 
generate  sufficient  revenue  to  cover 
indirect  costs  associated  with  field 
office  and  headquarters  operations  and 
to  maintain  the  retained  earnings  at  a  3- 
month  operating  reserve  for  the 
inspection  and  weighing  program. 
Additional  revenue  estimated  for  fiscal 
year  1998  is  projected  to  be  $440,000  at 
an  85.6  million  metric  ton  level.  The 
12.5  percent  increase  will  not  have  a 
significant  economic  impact  on  small 
entities. 

Information  Collection  and 
Recordkeeping  Requirements 

In  compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  previously  approved 
information  collection  and 
recordkeeping  requirements  have  been 
approved  by  the  Office  of  Management 
and  Budget  under  control  number  0580- 
0013. 

Background 

The  USGSA  requires  GIPSA  to  charge 
and  collect  reasonable  fees  for 
performing  official  inspection  and 
weighing  services.  The  fees  are  to  cover, 
as  nearly  as  practicable,  FGIS's  costs  for 
performing  these  services,  including 
related  administrative  and  supervisory 
costs. 

Effective  October  1,  1996.  GIPSA 
changed  the  methodology  it  uses  for  fees 
charged  for  its  inspection  and  weighing 
services.  The  current  fee  structure  for 
these  services  consists  of  three  basic 
components:  (1)  An  hourly  rate  charged 
to  recover  the  direct  labor  costs  of 
providing  service;  (2)  a  unit  test  or 
service  rate;  and  (3)  a  per  metric  ton 
administrative  charge  to  recover  the 
indirect  costs,  such  as  salaries  and 
benefits  for  office  management  and 
support  staff  and  rent,  incurred  both  at 
field  offices  and  headquarters.  Fees 
charged  in  the  first  two  components  of 
the  structure  were  increased  by 
approximately  3  percent  effective  June 
15. 1997  (62  FR  31701.  June  11, 1997, 
corrected  at  62  FR  34342.  Jime  25, 
1997),  to  cover  increased  costs  due  to 
mandated  Federal  cost-of-living 
increases.  At  that  time,  GIPSA  noted 
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that  a  further  adjustment  of  fees, 
including  an  adjustment  to  the 
administrative  fee  to  recover  the 
indirect  costs  of  field  offices  and 
headquarters  and  to  replenish  the 
operating  reserve,  would  be  addressed 
in  future  rulemaking. 

The  current  USGSA  administrative 
fee  was  published  in  the  August  22, 
1996.  Federal  Register  (61  FR  43301) 
and  became  effective  on  October  1 , 
1996.  The  per  metric  ton  administrative 
charge  recovers  the  indirect  costs  and 
administrative  costs  of  FGIS  field  offices 
and  headquarters  such  as  the  salaries 
and  benefits  for  office  management  and 
support  staff.  Departmental  charges. 
Animal  and  Plant  Health  Inspection 
Service  and  Agricultural  Marketing 
Service  charges,  management  of 
computers  and  software,  utilities,  and 
rent.  The  3-percent  increase  that  became 
effective  June  15,  1997,  was  intended  to 
recover  only  increases  to  the  salaries  of 
service  personnel  responsible  for 
inspection  and  weighing  of  grain.  The 
administrative  fee  is  assessed  on  all 
outbound  grain  inspected  and/or 
weighed  at  an  applicant's  facility. 

Six  levels  of  fees  exist,  ranging  from 
1  metric  ton  or  less  to  over  7,000,001 
metric  tons,  with  fees  decreasing  as  the 
number  of  metric  tons  inspected 
increases.  The  charge  is  assessed  in 
addition  to  the  hourly  rate.  At  the 
begirming  of  each  fiscal  year  (October 
1),  all  applicants  pay  the  same  per 
metric-ton-fee.  Once  a  level  has  been 
reached,  the  fee  for  additional  metric 
tons  is  reduced  until  the  maximum 
volume  is  reached. 

Comparison  of  Current  and 
Proposed  Administrative  Fees 


Metric  tons 


1-1,000,000  

1,000,001-1,500,000 
1,500.001-2,000,000 
2,000,001-5,000,000 
5,000,001-7,000,000 
7,000,001+  


Current 
fees 


$0,090 
.062 
.042 
.032 
.017 
.002 


Pro- 
posed 
fees 


$0.1013 
.0923 
.0473 
.0360 
.0192 
.0023 


GIPSA  is  now  proposing  a  12.5 
percent  increase  in  the  administrative 
fee.  This  increase  is  designed  to 
generate  additional  revenue  to  cover  the 
indirect  costs  associated  with  field 
office  and  headquarters  operations  and 
maintain  the  retained  earnings  at  a  3- 
month  operating  reserve  for  the 
inspection  and  weighing  program. 

GIPSA  estimates  collecting  $22.2 
million  in  revenue  for  fiscal  year  1997 
under  the  current  fee  schedule.  This  is 
$1  raillion  less  than  the  $23.2  million 
estimated  cost  of  operations  for  fiscal 


year  1997.  Similar  losses  have  occurred 
for  the  past  3  years,  with  $753,000  in 
fiscal  year  1994;  $630,000  in  fiscal  year 
1995;  and  $1,273,000  in  fiscal  year 
1996.  These  losses  resulted  in  a  retained 
earning  balance  of  only  $922,000  at  the 
beginning  of  fiscal  year  1997, 
significantly  below  a  desired  3-month 
operating  reserve  of  $6  million. 

Indirect  costs  for  the  inspection  and 
weighing  program  are  estimated  at  $4.68 
million,  or  20  percent  of  the  total  $23.2 
obligation  for  the  program.  Because  of  a 
down-turn  in  metric  tons  exported,  the 
current  administrative  fee  will  generate 
only  an  estimated  $3.5  million  for  fiscal 
year  1997,  resulting  in  an  estimated  loss 
of  $1.1 8  million. 

The  administrative  fee  must  be 
increased  to  ensure  sufficient  revenue  is 
collected  to  recover  indirect  costs  for  an 
average  export  volume  year.  This  will 
permit  any  excess  revenue  collected 
during  high  volume  years,  such  as  89.9 
million  metric  tons  in  FY  1996,  to  offset 
low  volume  years  such  as  this  year 
estimated  at  76  million  metric  tons. 

The  current  administrative  fee 
generates  an  estimated  $4.09  million  at 
the  5-year  average  export  volume  of  85.6 
million  metric  tons.  The  proposed  fee 
increase  of  12.5  percent  will  generate  an 
estimated  $4.53  million  at  the  85.6 
million  metric  ton  level,  or  increase 
actual  revenue  by  $440,000  or  10.75 
percent. 

It  is  further  proposed  that  fees  for 
submitted  samples  and  factor  only 
analysis  performed  online  at  an 
applicant's  facility  (7  CFR  800.71,  Table 
1  (3)(ii))  be  deleted  because  these 
services  are  covered  under  the  hourly 
rate  and  should  not  be  charged  as  a 
separate  test. 

Proposed  Action 

The  Agency  proposes,  effective 
October  1,  1997,  to  apply  a  12.5  percent 
increase  to  Administrative  Fees  in  7 
CFR  800.71,  Table  1  (3).  and  to  delete 
fees  for  Additional  Service  (assessed  in 
addition  to  all  other  fees)  in  Table  1 
(3Kii). 

List  of  Subjects  in  7  CFR  Part  SOO 

Administrative  practice  and 
procedure.  Grain. 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  800  is  proposed  to 
be  amended  as  follows: 

PART  800— GENERAL  REGULATIOMS 

1.  The  authority  citation  for  Part  800 
continues  to  read  as  follows: 

Authority:  Pub.  L.  94-582,  90  SUt  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 


2.  Section  800.71  paragraph  (a), 
Schedule  A,  is  amended  by  revising 
Table  1  (3)  to  read  as  follows: 

§  800.71    Fees  assessed  t>y  the  Servtoe. 

(a)'   •   * 

Schedule  A.— Fees  for  Official  In- 
spection and  Weighing  Services 
Performed  in  the  United  States 

Table  i.— fees  for  Official  Services  Per- 
formed AT  AN   APPLICANT'S  FAaLTPC   IN   AN 

Onsite  FGIS  Laboratory  ' 


(3)  Administrative  Fee  (assessed  in  addition 
to  all  other  applicable  tees,  only  one  ad- 
ministrative fee  will  be  assessed  wt>en  in- 
spection and  weighing  services  are  per- 
formed on  the  same  camef). 

(i)  All  outtjound  earners  (per-met- 
nc-ton):* 

(a)  1—1,000,000  $0.1013 

(b)  1,000,001— 1,500,000  0.0923 

{0)1,500,001—2.000,000  „.         0.0473 

(d)  2,000.001—5,000,000  0,0360 

(e)  5.000,001—7,000.000  0.0192 

(f)  7,000,001—  0.0023 

'  Fees  for  original  inspection  and  weighing, 
reinspection,  and  appeal  inspection  service  in- 
clude, but  are  not  limited  to,  sampling,  grad- 
ing, weighing,  pnor  to  loading  stowage  exami- 
nations, and  certifying  results  performed  witfiin 
25  mites  of  an  employee's  assigned  duty  sta- 
tion. Travel  and  related  expenses  will  be 
charged  for  service  outside  25  miles  as  found 
in  §800.72  (a). 

*The  administrative  fee  is  assessed  on  an 
accumulated  basis  beginnir>g  at  ttie  start  of 
the  Service's  fiscal  year  (Octotjer  i  each 
year). 

•         •••••• 

Dated:  July  14.  1997. 

James  R.  Baker. 

Administrator. 

[FR  Doc.  97-18943  Filed  7-17-97;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  226 

[R69uM»on  Z;  DM;iM(  No.  R-0S7^ 

DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3500 

[R«9ul«tton  X;  Docket  No.  FR-4257-N-01] 

Truth  In  Lending  Act  and  Real  Eslala 
OtWemant  Procedures  Act; 

Consumer  Disclosures 

AGENCIES:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner  (HUD);  Board  of 
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Governors  of  the  Federal  Reserve 

System  {the  Board)  (collectively,  the 

Agencies). 

ACTION:  Advance  notice  of  proposed 

rulemaking;  public  forum. 

SUMMARY:  The  Board  and  HUD  will  hold 
a  public  forum  concerning  the 
streamlining  and  reform  of  the  Truth  in 
Lending  Act  (TILA)  and  the  Real  Estate 
Settlement  Procedures  Act  (RESPA). 
The  Economic  Growth  and  Regulatory 
Paperwork  Reduction  Act  of  1996 
directs  the  Agencies  to  submit 
legislative  recommendations  to  the 
Congress  on  how  to  simplify  and 
improve  consumer  disclosures  under 
RESPA  and  TILA  if  the  disclosures 
cannot  be  simpliHed  through  regulatory 
change.  The  Agencies  have  concluded 
that  meaningful  simplification  of  the 
disclosures  can  only  come  about 
through  statutory  revisions.  In  addition, 
some  have  suggested  that  more  effective 
protection  of  consumers  from  adverse 
steering  and  unnecessary  costs,  as  well 
as  greater  certainty  about  permitted  and 
prohibited  behavior,  might  be  achieved 
through  reform  of  other  provisions  of 
RESPA.  The  public  forum  is  intended  to 
give  interested  parties  an  opportunity  to 
discuss  their  views  on  statutory  reform 
with  the  Agencies. 

DATES:  Public  Forum.  Wednesday,  July 
30,  1997,  8:15  a.m.  to  4:30  p.m. 

Comments:  Persons  unable  to  attend 
the  forum  or  wishing  to  provide  written 
views  on  the  issues  raised  in  this  notice 
may  submit  comments  by  August  15, 
1997, 

ADDRESSES:  Public  Forum.  Terrace 
Level,  Room  E  of  the  Federal  Reserve 
Board's  Martin  Building.  C  Street 
Northwest,  between  20th  and  21st 
-Streets,  Washington,  DC 

Comments:  Comments  may  be 
submitted  to  either  agency. 

Board:  Comments  submitted  to  the 
Board  should  refer  to  Docket  No.  R- 
0979,  and  may  be  mailed  to  William  W. 
Wiles,  Secretary,  Board  of  Governors  of 
the  Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20551.  Comments  also 
may  be  delivered  to  Room  B-2222  of  the 
Eccles  Building  between  8:45  a.m.  and 
5:15  p.m.  weekdays,  or  to  the  guard 
station  in  the  Eccles  building  courtyard 
on  20th  Street,  NW  (between 
Constitution  Avenue  and  C  Street)  at 
any  time.  When  possible,  comment 
letters  should  use  a  standard  courier 
typeface  with  a  type  size  of  10  or  12 
characters  per  inch.  This  will  enable  the 
Board  to  convert  the  text  into  machine- 
readable  form  through  electronic 
scanning,  and  will  facilitate  automated 
retrieval  of  comments  for  review.  Also, 


if  accompanied  by  an  original  document 
in  paper  form,  comments  may  be 
submitted  on  3^/2  inch  or  5 'A  inch 
computer  diskettes  in  any  IBM- 
compatible  EXDS-based  format. 
Comments  may  be  inspected  in  Room 
MP-500  of  the  Martin  Building  between 
9:00  a.m.  and  5:00  p.m.  weekdays, 
except  as  provided  in  12  CFR  261.8  of 
the  Board's  Rules  Regarding  Availability 
of  Information. 

HUD:  Comments  to  HUD  should  be 
addressed  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street.  SW. 
Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  comments  are  not 
acceptable.  Comments  received  will  be 
available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Board:  Sheilah  A.  Goodman  or  Kjoing 
Cho-Miller,  Staff  Attorneys,  Division  of 
Consumer  and  Community  Affairs, 
Board  of  Governors  of  the  Federal 
Reserve  System,  at  (202)  452-3667  or 
(202)  452-2412;  for  the  hearing 
impaired  only,  Diane  Jenkins, 
Telecommunications  Device  for  the  Deaf 
(TDD),  at  (202)  452-3544. 

HUD:  David  R.  Williamson,  Director. 
Officer  of  Consumer  and  Regulatory 
Affairs,  Room  9146,  (202)  708-^560;  or 
for  legal  questions,  Kenneth  A. 
Markison,  Assistant  General  Counsel  for 
GSE/RESPA,  Grant  E.  Mitchell,  Senior 
Attorney  for  RESPA,  or  Rodrigo  J.  Alba, 
Attorney,  Office  of  General  Counsel, 
Room  9262,  (202)  708-1550.  For 
hearing-  and  speech-impaired  persons, 
these  numbers  may  be  accessed  via  TTY 
(text  telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  The  address  for  the  above- 
listed  persons  is:  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW  Washington,  D.C.  20410.  The 
telephone  numbers  for  the  Agencies  are 
not  toll-free. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  30, 1996,  the  Economic 
Growth  and  Regulatory  Paperwork 
Reduction  Act  of  1996  (Pub.  L  104-208, 
110  Stat.  3009)  became  law.  Section 
2101  of  that  act  directs  the  Board  and 
HUD  to  simplify  and  improve  the 
disclosures  given  in  a  home  mortgage 
transaction  subject  to  TILA  and  RESPA, 
and  to  create  a  single  disclosure  that 
will  satisfy  the  requirements  of  both 
statutes,  if  possible.  If  legislation  is 


necessary  to  accomplish  this  objective, 
the  Agencies  are  directed  to  submit 
legislative  recommendations  to  the 
Congress. 

TILA  is  a  comprehensive  statute  that 
covers  all  types  of  consumer  credit 
transactions.  The  act's  goal  is  to  help 
consumers  understand  credit  terms  and 
shop  for  credit  by  requiring  creditors  to 
provide  uniform  credit  disclosures. 
TILA  is  primarily  a  disclosure  statute, 
though  it  contains  some  substantive 
provisions.  TILA  disclosures  focus 
primarily  on  the  costs  imposed  by  a 
creditor  and  the  terms  of  a  credit 
obligation.  The  law  requires  the 
disclosure  of  two  terms  thought  to  be 
key  in  aiding  consumers  in  comparison 
shopping  for  credit — the  finance  charge 
and  the  annual  percentage  rate  (APR). 
The  finance  charge  is  intended  to  reflect 
the  dollar  amount  of  the  cost  of  credit; 
the  APR  is  the  cost  of  the  credit 
expressed  as  a  yearly  rate.  TELA  also 
requires,  among  other  things,  the 
disclosure  of  a  payment  schedule, 
whether  a  creditor  will  impose  a  penalty 
if  a  loan  is  prepaid,  whether  a  loan  may 
be  assumed,  and  the  fee  for  a  late 
payment.  Finally,  TILA  provides 
substantive  protections  for  certain 
home-secured  loans  such  as 
prohibitions  on  certain  contract  terms, 
and  the  right  to  cancel  the  transaction. 

RESPA  was  enacted  in  large  measure 
to  ensure  that  the  home-buying  public  is 
afforded  timely  and  effective 
information  about  the  costs  of 
settlement  in  mortgage  transactions,  and 
to  eliminate  kickbacks  and  referral  fees 
that  tend  to  increase  unnecessarily  the 
cost  of  settlement  services.  To  achieve 
these  goals,  RESPA  mandates 
disclosures  at  various  points  in  the 
home  financing  process  for  transactions 
involving  "federally  related  mortgage 
loans,"  which  include  most  financial 
transactions  creating  a  lien  on  owner- 
occupied  residential  structures.  RESPA 
disclosures  focus  on  the  fees  for  services 
required  in  home  mortgage  transactions 
and  require  an  itemization  of  all  costs 
associated  with  settlement.  RESPA  also 
imposes  certain  restrictions  on 
payments  among  settlement  service 
providers  (such  as  lenders,  appraisers, 
and  title  companies).  Section  8(a)  of 
RESPA  prohibits  compensation  for  the 
referral  of  settlement  service  business; 
section  8(b)  prohibits  unearned  fees  and 
fee  splitting  arrangements.  Section 
8(c)(2)  of  RESPA,  however,  provides 
that  payment  may  be  made  for  "  *  *  * 
goods  or  facilities  actually  furnished  or 
for  services  actually  performed  *   *   *." 

In  December  1996,  the  Board  and 
HUD  jointly  published  for  comment  an 
advance  notice  of  proposed  rulemaking 
on  the  issue  of  simplifying  and 
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combining  the  disclosure  requirements 
of  RESPA  and  TILA  (61  FR  69055,  Dec. 
31,  1996).  The  notice  requested 
comment  on  both  regulatory  and 
statutory  changes  to  improve  the  current 
disclosure  scheme.  The  comments  that 
were  received  covered  a  wide  range  of 
issues.  Nearly  all  of  the 
recommendations  for  reconciling  the 
two  regulations  require  legislative 
action  (e.g.  changes  to  the  timing  of 
disclosures  under  the  two  statutes).  The 
remainder  of  the  recommendations 
generally  involved  small  changes  that 
could  produce  only  minor 
improvements  that  likely  would  not  be 
worth  the  corresponding  compliance 
costs  for  creditors  associated  with 
reprinting  forms  or  retraining  personnel. 
HUD  is  separately  considering  whether 
to  propose  minor  simplification 
amendments  to  various  RESPA-required 
forms.  HUD  will  also  weigh  the  merits 
of  proposing  such  changes  in  light  of  the 
associated  costs. 

On  April  2,  1997.  the  Board  published 
a  second  notice  summarizing  the 
comments  and  reopening  the  comment 
period  to  allow  interested  parties  more 
time  to  comment  on  potential  legislative 
action.  (62  FR  15624)  The  Board 
determined,  in  consultation  with  HUD, 
that  beyond  the  revisions  that  have  been 
made  over  the  past  several  years, 
without  legislative  action  any  additional 
regulatory  changes  would  be  inadequate 
to  achieve  the  goal  of  harmonizing  TILA 
and  RESPA  to  any  significant  degree. 
The  notice  stated  that  the  Agencies 
would  consider  holding  public 
meetings,  as  was  suggested  by  many  of 
the  commenters,  to  help  in  developing 
legislative  recommendations. 

n.  Public  Forum 

Although  TILA  and  RESPA  both 
regulate  mortgage  transactions,  they 
differ  in  fundamental  ways.  In  crafting 
legislative  recommendations,  the  Board 
and  HUD  believe  that  it  is  important  to 
examine  the  goals  of  RESPA  and  TILA, 
and  what  problems  this  dual — but  not 
identical — statutory  scheme  presents. 
Therefore,  the  Board  and  HUD  will  hold 
a  joint  public  forum  on  July  30,  1997, 
to  help  the  Agencies  in  their 
consideration  of  issues  to  be  addressed 
in  the  legislative  recommendations.  The 
forum  will  be  held  at  the  Board's  offices 
in  Washington,  D.C.  The  Agencies  have 
invited  speakers  representing  industry 
and  consumer  interests  to  participate  in 
the  discussion,  which  will  be  followed 
by  an  open  session  for  other  members  of 
the  public  to  express  their  views. 

At  the  forum,  the  Board's  staff  will 
present  preliminary  findings  of  a  survey 
on  consiuner  credit  shopping  that  was 
commissioned  by  the  Board.  Each 


invited  speaker  will  be  given  an 
opportunity  to  make  a  brief  introductory 
statement.  The  invitees  will  be  asked  to 
discuss  a  number  of  topics,  including 

(1)  consumer  credit  shopping  behavior, 

(2)  the  goals  of  TILA  and  RESPA,  and 
whether  the  current  statutory  and 
regulatory  scheme  for  home  mortgage 
lending  satisfies  those  goals,  and  (3) 
whether  significant  improvement  can  be 
made  to  the  existing  provisions  of  TILA 
and  RESPA,  or  whether  there  is  a  need 
for  more  comprehensive  reform. 

There  will  be  an  opportunity  during 
the  open  session  for  other  attendees  to 
offer  the  Agencies  their  views  on  these 
issues.  Oral  statements  in  this  open 
session  should  be  brief  to  allow  as  many 
speakers  as  possible  to  offer  their  views. 
Written  statements  of  any  length  may  be 
submitted  for  the  record,  and  are  due  by 
August  15,  1997. 

Dated:  July  14.  1997. 

Nicolas  P.  Retsinas, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  July  14,  1997. 
William  W.  Wiles, 
Secretary  of  the  Board. 
[FR  Doc.  97-18940  Filed  7-17-97;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  9fr-MM-S»-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Lockheed 
Model  L-1011  Series  Airplanes 
Equipped  With  Rolls  Royce  Model 
RB211-22B  Engines 

AGENCY:  Federal  AviaUon 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Lockheed  Model  L-1011  series 
airplanes,  that  currently  requires 
various  modifications  and  corrective 
actions  to  prevent  a  potential  fire  hazard 
caused  by  heat  damage  to  the  flex  fuel 
feed  line  from  an  undetected. gearbox 
fire.  In  lieu  of  the  various  modifications 
and  corrective  actions,  that  AD  also 
provides  for  an  optional  terminating 
action  (i.e.,  installation  of  a  vent  air  tube 
in  the  gear  compartment  and  thickened 
gearbox  housings)  for  another  existing 


AD.  For  airplanes  on  which  that 
optional  terminating  action  has  been 
accomplished,  this  action  would  require 
accomplishment  of  the  various 
modifications  and  corrective  actions. 
This  proposal  is  prompted  by  a  report 
indicating  that,  due  to  bearing  failure, 
an  in-flight  fire  occurred  on  an  airplane 
on  which  a  thickened  gearbox  housing 
was  installed.  The  actions  specified  by 
the  proposed  AD  are  intended  to  detect 
and  correct  bearing  failure,  which  could 
lead  to  a  fire  in  the  gearbox. 
DATES:  Comments  must  be  received  by 
August  25.  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  96-NM- 
59-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Lockheed  Aeronautical  Systems 
Support  Company,  Field  Support 
Department,  Dept.  693,  Zone  0755,  2251 
Lake  Park  Drive,  Smyrna,  Georgia 
30080.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Atlanta  Aircraft  Certification 
Office,  Campus  Building,  1701 
Columbia  Avenue,  Suite  2-160,  College 
Park,  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  B.  Peters,  Aerospace  Engineer, 
Systems  and  Flight  Test  Branch,  ACE- 
116A,  FAA,  Small  Airplane  Directorate, 
Atlanta  Aircraft  Certification  Office, 
Campus  Building,  1701  Columbia 
Avenue,  Suite  2-160,  College  Park, 
Georgia  30337-2748;  telephone  (404) 
305-7367;  fax  (404)  305-7348. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic. 
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environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made;  "Conunents  to 
Docket  Number  96-NM-59-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
96-NM-59-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  March  25,  1987,  the  FAA  issued 
AD  87-07-10,  amendment  3»-5597  (52 
FR  10736,  April  3,  1987),  applicable  to 
certain  Lockheed  Model  L-1011  series 
airplanes,  equipped  with  Rolls  Royce 
Model  RB211-22B  engines.  That  AD 
currently  requires  various  modifications 
and  corrective  actions  that  constitute 
terminating  action  for  AD  85-09-03, 
amendment  39-5056  (50  FR  18553,  May 
3. 1985).  (These  various  modifications 
include  installation  of:  a  fire  detector 
segment,  a  modified  gearbox  breather 
duct,  and  a  vent  air  tube  in  the  gear 
compartment.)  In  lieu  of  the  various 
modifications  and  corrective  actions, 
that  AD  also  provides  for  an  optional 
terminating  action  (i.e.,  installation  of  a 
vent  air  tube  in  the  gear  compartment 
and  installation  of  thickened  gearbox 
housings)  for  the  requirements  of  AD 
85-09-03.  AD  87-07-10  was  prompted 
by  reports  of  gearbox  fires,  which  were 
caused  by  failed  bearings.  The 
requirements  of  that  AD  are  intended  to 
prevent  a  potential  fire  hazard,  as  a 
result  of  heat  damage  to  the  flex  fuel 
feed  line  from  an  undetected  gearbox 
fire. 

At  the  time  of  issuance  of  AD  87-07- 
10,  the  FAA  had  not  received  any 
reports  of  bearing  failure  on  Lockheed 
Model  L-1011  series  airplanes  equipped 
with  Rolls  Royce  Model  RB21 1-524 
series  engines  on  which  thickened 
gearbox  housings  were  installed.  Since 
Rolls  Royce  Model  RB211-22B  engines 
are  similar  in  design  to  Model  RB211- 
524  series  engines,  the  FAA  determined 
that  installation  of  thickened  housings 


on  Model  RB211-22B  engines  would 
prevent  bearing  failure  that  could  cause 
a  gearbox  fire.  Therefore,  the  FAA 
included  the  installation  of  such 
housings  as  optional  terminating  action 
in  AD  87-07-10. 

Actioiis  Since  Issuance  of  Previous  AD 

Since  the  issuance  of  that  AD,  the 
FAA  has  received  a  report  indicating 
that  an  in-flight  fire  occurred  in  a 
thickened  gearbox  housing  on  a  Rolls 
Royce  Model  RB21 1-524  series  engine 
installed  on  a  Lockheed  Model  L-1011 
series  airplane.  (This  housing  was 
installed  on  Model  L-1011  series 
airplanes  equipped  with  Rolls  Royce 
Model  RB211-22B  engines  as  an 
optional  terminating  action  of  AD  87- 
07-10.)  In  light  of  this  report,  the  FAA 
has  determined  that  the  optional 
terminating  action  of  AD  87-07-10  does 
not  adequately  preclude  bearing  failure, 
as  previously  believed.  Bearing  failure, 
if  not  detected  and  corrected,  could  lead 
to  a  fire  in  the  gearbox. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  87-07-10  to  continue  to 
require  various  modifications  and 
corrective  actions,  which  constitute 
terminating  action  for  AD  85-09-03.  For 
airplanes  on  which  the  optional 
terminating  action  specified  in  AD  87- 
07-10  has  been  accomplished,  this  AD 
would  add  a  requirement  to  accomplish 
the  various  modifications  and  corrective 
actions.  The  actions  would  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletins  described 
previously  in  AD  87-07-10. 

Other  Relevant  Rulemaking 

The  FAA  has  previously  issued  AD 
94-03-10,  amendment  39-8817  (59  FR 
6535,  February  11, 1994),  which  is 
applicable  to  certain  Lockheed  Model 
L-1011  series  airplanes  equipped  with 
Rolls  Royce  Model  RB21 1-524  series 
engines.  That  AD  requires  modification 
of  the  high  speed  gearbox  of  the  engines. 
Operators  should  note  that  this 
proposed  AD  would  not  affect  the 
current  requirements  of  AD  94-03-10. 

Cost  Impact 

There  are  approximately  130 
Lockheed  Model  I^lOll  series 
airplanes  equipped  with  Rolls  Royce 
Model  RB211-22B  engines  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  76  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 


The  proposed  installation  of  a  fire 
detector  segment  would  take 
approximately  3  work  hours  per  engine 
(3  engines  per  airplane)  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  for  Walter-Kidde 
systems  would  cost  approximately 
$2,100  per  engine.  Required  parts  for 
Graviner  systems  would  cost 
approximately  $8,100  per  engine.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  installation  proposed  by 
this  AD  is  estimated  to  be  $6,840  per 
airplane  (for  Walter-Kidde  systems),  or 
$24,840  per  airplane  (for  Graviner 
systems). 

The  proposed  modification  would 
take  approximately  6  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $10,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
on  U.S.  operators  of  the  modification 
proposed  by  this  AD  is  estimated  to  be 
$787,360,  or  $10,360  per  airplane. 

The  proposed  introduction  of  a  vent 
air  tube  would  take  approximately  3 
work  hours  per  engine  (3  engines  per 
airplane)  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $500  per  engine.  Based 
on  these  figures,  the  cost  impact  on  U.S. 
operators  of  the  introduction  of  a  vent 
air  tube  proposed  by  this  AD  is 
estimated  to  be  $155,040,  or  $2,040  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  aiid  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regxilatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  rules  docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  rules  docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Admitiistrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g],  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-5597  (52  FR 
10736,  April  3,  1987),  and  by  adding  a 
new  airworthiness  directive  (AD),  to 
read  as  follows: 

Lockheed:  Docket  9&-NM-59-AD. 

Supersedes  AD  87-07-10,  Amendment 
39-5597. 

Applicability:  Model  L-1011  series 
airplanes  equipped  with  Rolls  Royce  RB211- 
22B  engines,  certificated  in  any  category. 

Note  1:  If  an  operator  has  accomplished  the 
requirements  of  paragraphs  (a)  and  (b)  of  this 
AD  on  any  affected  airplane  and. 
subsequently,  installs  a  different  Model 
RB211-22B  engine  on  that  airplane,  the 
airplane  and  all  installed  engines  are  still 
subject  to  the  requirements  of  this  AD. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  bearing  failure, 
which  could  lead  to  a  fire  in  the  gearbox, 
accomplish  the  following: 

(a)  Within  8,000  flight  hours  or  30  months 
after  May  8, 1987  (the  effective  date  of  AD 
87-07-10,  amendment  39-5597),  whichever 


occurs  first,  accomplish  the  procedures 
specified  in  the  Accomplishment 
Instructions  of  the  service  bulletins  listed  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD. 

(1)  Lockheed  Service  Bulletin  093-26-036, 
dated  April  1, 1986,  Installation  of  Fire 
Detector  Segment:  and 

(2)  Lockheed  Service  Bulletin  093-71-067, 
Revision  1,  dated  April  1, 1986,  Gearbox 
Breather  Duct  Modification. 

(b)  Within  8,000  flight  hours  or  30  months 
after  May  8,  1987,  whichever  occurs  first, 
accomplish  the  procedures  specified  in  the 
Accomplishment  Instructions  of  the  service 
bulletins  listed  in  paragraphs  (b)(1)  and  (b)(2) 
of  this  AD. 

(1)  Rolls  Royce  Service  Bulletin  RB.211- 
72-4666,  Revision  3,  dated  October  14, 1977, 
Introduction  of  Vent  Air  Tube  in  Gear 
Compartment;  and 

(2)  Rolls  Royce  Service  Bulletin  RB.211- 
72-8138,  dated  March  21, 1986.  Installation 
of  Additional  No.  7  Fire  Sensor. 

(c)  For  airplanes  on  which  Rolls  Royce 
Service  Bulletin  RB.211-72-4666.  Revision 
3,  dated  October  14,  1977,  and  Rolls  Royce 
Service  Bulletin  RB. 211-72-3878,  Revision 
3,  dated  June  25,  1976,  have  been 
accomplished  in  accordance  with  paragraph 
C  of  AD  87-07-10:  Within  48  months  or 
16,000  flight  hours  after  the  effective  date  of 

'this  AD,  whichever  occurs  first,  accomplish 
the  actions  specified  in  paragraphs  (a)  and  (b) 
of  this  AD. 

(d)  Accomplishment  of  the  requirements  of 
paragraphs  (a)  and  (b)  of  this  AD;  or 
accomplishment  of  the  requirements  of 
paragraph  (c)  of  this  AD;  constitutes 
terminating  action  for  the  requirements  of  AD 
85-09-03,  amendment  39-5056.  The  AFM 
limitations  required  by  AD  85-09-03  may  be 
removed  following  accomplishment  of  tly 
terminating  action. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Atlanta 
Aircraft  Certification  Office  (AGO),  FAA, 
Small  Airplane  Directorate.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Atlanta  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Atlanta  AGO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  July  11, 
1997.   . 

Junes  V.  DeTuiy, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Sendee. 
[FR  Doc.  97-18935  Filed  7-17-97;  8:45  am] 
BILUNG  CODE  4910-1 3-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  hto.  97-NliM»-AD] 

RIN  2120-nAA64 

Airworthiness  Directives;  Boeing 
Model  727  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  727  series  airplanes.  This 
proposal  would  require  repetitive 
inspections  to  detect  cracks  in  the 
forward  flange  of  the  vertical  beam  of 
the  aft  fuselage  bulkhead  at  certain 
buttock  lines,  and  installation  of  a  splice 
repair,  if  necessary  The  proposed  AD 
also  would  require  installation  of  a 
preventative  modification  on  the  door 
frames  in  certain  cases.  This  proposal  is 
prompted  by  reports  of  fatigue  cracks 
found  in  the  vertical  beam  web  and 
forward  flange  of  the  aft  fuselage 
bulkhead.  The  actions  specified  by  the 
proposed  AD  are  intended  to  detect  and 
correct  such  fatigue  cracking,  which 
could  result  in  the  inability  of  the 
subject  vertical  beam  to  withstand  the 
fail-safe  loads,  and  consequent  loss  of 
cabin  pressurization. 
DATES:  Comments  must  be  received  by 
August  25,  1997. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-103, 
Attention:  Rules  Docket  No.  97-NM- 
03-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207. 

This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Sippel,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  telephone  (425)  227-2774; 
fax (425) 227-1181. 
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SUPPLEMENTARY  INfORMATION: 
Commeats  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice  , 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  97-NM-03-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-103,  Attention:  Rules  Docket  No. 
97-NM-03-AD.  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
fatigue  cracks  in  the  vertical  beam  web 
and  forward  flange  of  the  aft  fuselage 
bulkhead  at  body  station  1183  at  the  left 
and  right  buttock  lines  17.8.  This 
cracking  occurred  on  Boeing  Model  727 
series  airplanes.  These  cracks  were 
discovered  during  inspections 
conducted  as  part  of  the  Supplemental 
Structural  Inspection  Document  (SSID) 
program,  required  by  AD  84-21-05, 
amendment  39-4920  (49  FR  38931, 
October  2,  1984).  Investigation  revealed 
that  such  cracking  was  caused  by 
pressurization  cycles.  Such  fatigue 
cracking,  if  not  detected  and  corrected 
in  a  timely  manner,  could  result  in  the 
inability  of  the  subject  vertical  beam  to 
withstand  the  fail-safe  loads,  and 
consequent  loss  of  cabin  pressurization. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  727-53-0210, 
dated  April  1,  1993,  as  revised  by  Notice 
of  Status  Change  727-53-0210  NSC  1, 
dated  June  17,  1993,  and  Notice  of 
Status  Change  727-53-0210  NSC  2, 
dated  September  21,  1995.  The  service 
bulletin  describes  procedures  for 
repetitive  close  visual  inspections  and 
high  frequency  eddy  current  (HFEC) 
inspections  to  detect  cracks  in  the 
forward  flange  of  the  vertical  beam  at 
left  and  right  buttock  lines  17.8  from 
water  lines  265  through  288  inclusive, 
and  installation  of  a  splice  repair,  if 
necessary.  The  service  bulletin  also 
describes  procedures  for  installation  of 
a  preventative  modification  on  the  door 
frames  in  certain  cases. 
Accomplishment  of  the  splice  repair 
and  the  preventative  modification  will 
minimize  the  possibility  of  cracks  in  the 
vertical  beam  and  forward  flange  of  the 
aft  fuselage  bulkhead.  (The  service 
bulletin  references  Boeing  Service 
Bulletin  727-53-0055  as  an  additional 
source  of  service  information  for 
identical  procedures  to  repair  and 
modify  the  affected  area.) 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
reqmre  repetitive  close  visual 
inspections  and  HFEC  inspections  to 
detect  cracks  in  the  forward  flange  of 
the  vertical  beam  at  left  and  right 
buttock  lines  17.8  from  water  lines  265 
through  288  inclusive,  and  installation 
of  a  splice  repair,  if  necessary.  The 
proposed  AD  also  would  require 
installation  of  a  preventative 
modification  on  the  door  frames  in 
certain  cases.  The  actions  would  be 
required  to  be  accomplished  in 
accordance  with  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  1 ,560  Boeing 
Model  727  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1,054  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  inspections,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 


$126,480,  or  $120  per  airplane,  per 
inspection  cycle. 

Snould  an  operator  be  required  to 
accomplish  the  proposed  preventative 
modification,  it  would  take 
approximately  100  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  The 
cost  of  required  parts  could  range 
between  $910  and  $1,042  per 
preventative  modification  kit  (2  kits  per 
airplane).  Based  on  these  figures,  the 
cost  impact  of  the  preventative 
modification  proposed  by  this  AC  on 
U.S.  operators  is  estimated  to  be 
between  $7,820,  and  $8,084  per      , 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  proposed  splice  repair, 
it  would  take  approximately  148  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $3,545  per  airplane 
($1,756  for  the  left  side  splice  repair  kit 
and  $1,789  for  the  right  side  splice 
repair  kit).  Based  on  these  figures,  the 
cost  impact  of  the  proposed  splice 
repair  on  U.S.  operators  is  estimated  to 
be  $12,425  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  rules  docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  rules  docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

$39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  g7-NM-03-AD. 

Applicability:  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  tiiis 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/op»erator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  in 
the  forward  flange  of  the  vertical  beam  of  the 
aft  pressure  bulkhead,  which  could  result  in 
the  inability  of  the  subject  vertical  beam  to 
withstand  the  fail-safe  loads,  and  consequent 
loss  of  cabin  pressurization.  accomplish  the 
following: 

(a)  Perform  a  close  visual  inspection  and  a 
high  frequency  eddy  current  (KhtC) 
Inspection  to  detect  cracks  in  the  forward 
flange  of  the  vertical  beam  at  left  and  right 
buttock  line  17.8  from  water  lines  265 
through  288  Inclusive,  in  accordance  with 
Boeing  Service  Bulletin  727-53-0210,  dated 
April  1, 1993,  as  revised  by  Notice  of  Status 
Change  727-53-0210  NSC  1,  dated  June  17. 
1993,  and  Notice  of  Status  Change  727-53- 
0210  NSC  2,  dated  September  21, 1995;  at  the 
time  specified  in  paragraph  (a)(1)  or  (a)(2)  of 
this  AD,  as  applicable. 

(1)  For  airplanes  on  which  the  preventative 
modification  specified  in  Boeing  Service 
Bulletin  727-53-0210,  dated  April  1, 1993; 
or  Boeing  Service  Bulletin  727-53-0055, 
Revision  6,  dated  February  28, 1986, 
Revision  7,  dated  March  5, 1987.  Revision  8, 
dated  December  17, 1987,  or  Revision  9, 
dated  August  3, 1989;  has  not  been 


accomplished:  Inspect  prior  to  the 
accimiulation  of  18,500  total  flight  cycles,  or 
within  1 ,500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  occurs  later. 

(2)  For  airplanes  on  which  the  preventative 
modification  specified  in  Boeing  Service 
Bulletin  727-53-0210.  dated  April  1.  1993. 
or  Boeing  Service  Bulletin  727-53-0055. 
Revision  6.  dated  February  28. 1986, 
Revision  7.  dated  March  5.  1987.  Revision  8. 
dated  December  17.  1987.  or  Revision  9, 
dated  August  3. 1989,  has  been 
accomplished:  Inspect  prior  to  the 
accumulation  of  40,000  flight  cycles  since 
installation  of  preventative  modification,  or 
with  1,500  flight  cycles  after  the  effective 
date  of  this  AD.  whichever  occurs  later. 
Repeat  the  close  visual  and  HFEC  inspections 
thereafter  at  intervals  not  to  exceed  6.000 
flight  cycles. 

Note  2:  The  compliance  times  specified  in 
paragraphs  (a)(1)  or  (a)(2)  of  this  AD  remain 
the  same  regardless  of  whether  any  splice 
repair  has  or  has  not  been  accomplished  in 
accordance  with  any  service  bulletin 
specified  in  those  paragraphs. 

(b)  If  no  crack  is  detected  during  any 
insftection  required  by  paragraph  (a)(1)  or 
(a)(2)  of  this  AD.  accomplish  paragraph  (b)(1) 
or  (b)(2)  of  this  AD. 

(1)  Prior  to  further  flight,  install  the 
preventative  modification  on  the  door  frames 
in  accordance  with  Boeing  Service  Bulletin 
727-53-0210.  dated  April  1.  1993,  as  revised 
by  Notice  of  Status  Change  727-53-0210 
NSC  1.  dated  )une  17.  1993.  and  Notice  of 
Status  Change  727-53-0210  NSC  2.  dated 
September  21, 1995.  Prior  to  the 
accumulation  of  40,000  flight  cycles 
following  accomplishment  of  the 
preventative  modification,  accomplish  the 
close  visual  and  HFEC  inspections  specified 
in  paragraph  [a]  of  this  AD.  Repeat  those 
inspections  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles.  Or 

(2)  Repeat  the  close  visual  and  HFEC 
inspections  required  by  pkaragreph  (a)  of  this 
AD  thereafter  at  the  intervals  not  to  exceed 
3,0O0  flight  cycles. 

(c)  If  any  crack  is  detected  during  any 
inspection  required  by  paragraph  (a)(1). 
(a)(2).  or  (a)(3)  of  this  AD.  prior  to  further 
flight,  install  the  splice  repair  kits  in 
accordance  with  Eioeing  Service  Bulletin 
727-53-0210.  dated  April  1.  1993,  as  revised 
by  Notice  of  SUtus  Change  727-53-0210 
NSC  1,  dated  June  17, 1993.  and  Notice  of 
Status  Change  727-53-0210  NSC  2.  dated 
September  21. 1995.  Prior  to  further  flight 
following  accomplishment  of  the  splice 
reptair.  install  the  splice  repair  with  the 
preventative  modification  on  the  door  hames 
in  accordance  with  the  service  bulletiiL  Prior 
to  the  accumulation  of  40.CK)0  flight  cycles 
following  accomplishment  of  the 
preventative  modificaUon.  accomplish  the 
close  visual  and  HFEC  inspections  specified 
in  paragraph  (a)  of  this  AD.  Repeat  those 
inspections  thereafter  at  intervals  not  to 
exceed  6,000  flight  cycles. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  •  f  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  FAA. 
Transport  Airplane  Directorate.  Operators 


shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  July  11, 
1997. 

Jamei  V.  Devany, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  97-18936  Filed  7-17-97;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Pans  202,  230,  232,  239,  270, 
and  274 

[RaiesM  Nos.  33-7430,  IC-22747.  File  No. 
S7-1»-«7] 

Rm3235-AG73 

Registration  Under  the  Securities  Act 
of  1933  of  Certain  investment 
Company  Securities 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rules. 

SlIMMARY:  The  Conunission  is  proposing 
amendments  to  the  rule  and  the  form 
under  the  Investment  Company  Act  of 
1940  that  prescribe  the  method  by 
which  certain  investment  companies 
calculate  and  pay  registration  fees  under 
the  Securities  Act  of  1933.  The 
proposed  amendments  are  designed  to 
implement  the  provisions  of  the 
National  Securities  Markets 
Improvement  Act  of  1996  that  simplify 
the  method  of  determining  the  amount 
of  these  fees. 

DATES:  Comments  must  be  received  on 
or  before  August  18,  1997. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW..  Stop 
6-9.  Washington,  DC  20549.  Comments 
also  may  be  submitted  electronically  at 
the  following  E-mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-19-97;  this 
file  numt)er  should  be  included  on  the 
subject  line  if  E-mail  is  used.  Commeat 
letters  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
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450  Fifth  Street,  NW.,  Washington.  DC 
20549.  Electronically  submitted 
comment  letters  also  will  be  posted  on 
the  Commission's  Internet  web  site 
(http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Robin  S.  Gross,  Staff  Attorney,  or  Nadya 
B.  Roytblat,  Assistant  Office  Chief,  at 
(202)  942-0690,  Office  of  Regulatory 
Policy.  Division  of  Investment 
Management,  Stop  10-2,  Securities  and 
Exchange  Commission,  450  Fifth  Street. 
NW..  Washington,  DC  20549. 
SUPPt.EMENTARY  INFORMATION:  The 
Commission  is  requesting  public 
comment  on  amendments  to  rule  24f-2 
(17  CFR  270.24f-2)  and  Form  24F-2  (17 
CFR  274.24)  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a) 
(the  investment  Company  Act").  In 
addition,  the  Commission  is  proposing 
conforming  amendments  to  rule  485  (17 
CFR  230.485)  under  the  Securities  Act 
of  1933  (15  U.S.C.  77a)  (the  "Securities 
Act");  Form  N-IA  (17  CFR  274. IIA  and 
239.15A).  Form  N-3  (17  CFR  274.11b 
and  239.17a),  and  Form  N-^  (17  CFR 
274.11c  and  239.17b).  the  registration 
forms  used  by  certain  types  of 
investment  companies  to  register  under 
the  Investment  Company  Act  and  to 
register  their  securities  under  the 
Securities  Act;  Form  S-6  (17  CFR 
239.16),  the  form  used  by  unit 
investment  trusts  to  register  their 
securities  under  the  Securities  Act; 
Form  N-14  (17  CFR  239.23),  the  form 
used  by  investment  companies  to 
register  under  the  Securities  Act 
securities  issued  in  business 
combination  transactions;  rule  24e-l 
under  the  Investment  Company  Act  (17 
CFR  270.24e-l);  rule  13  of  RegulaUon 
S-T  (17  ere  232.13);  and  rule  3a  of 
Informal  and  Other  Procedures  (17  CFR 
202.3a).  The  Commission  is  also 
proposing  to  rescind  rules  24e-2  and 
24f-l  under  the  Investment  Company 
Act  (17  CFR  270.24e-2  and  270.24f-l). 

Table  of  ConleBts 

Executive  Summary 

I.  Background 
Jl.  Discussion 

A.  Amendments  to  Rule  24f-2 

1.  Form  Filing  Requirements 

2.  Fund  Mergers  and  Reorganizations 

B.  Amendments  to  Form  24F-2 

1.  General  Information  (Proposed  Items 
1-4) 

2.  The  Worksheet 

a.  Sales  Information  (Proposed  Item  5(1)) 

b.  Redemption  Information  (Proposed 
Items  5(ii)-5(iv)) 

c.  Registration  Fee  Calculation  (Proposed 
Items  5(v}-5(iii)) 

3.  Interest  and  Other  Payment  Information 
(Proposed  Items  6-9] 

4.  Request  for  Comment 

C.  Confonning  Amendments 


1.  Rule  Rescissions 

2.  Conforming  Amendments  to  Forms  and 
Rules 

D.  General  Request  for  Comment 
HI.  Cost/Benefit  Analysis 
rv.  Paperwork  Reduction  Act 

V.  Summary  of  Regulatory  Flexibility 

Analysis 

VI.  Statutory  Authority 

Text  of  Proposed  Rule  and  Form 
Amendments 

Executive  Summary 

The  Commission  is  proposing 
amendments  to  rule  24f-2  and  Form 
24F-2  under  the  Investment  Company 
Act  that  prescribe  the  methods  by  which 
certain  investment  companies  calculate 
and  pay  registration  fees  under  the 
Securities  Act.  The  proposed 
amendments  are  designed  to  implement 
a  provision  of  the  National  Securities 
Markets  Improvement  Act  of  1996 
("Improvement  Act")  that  amended 
sections  24  (e)  and  (f)  of  the  Investment 
Company  Act  to  simplify  the  current 
system  for  registering  investment 
company  securities.  The  proposed 
amendments  to  rule  24f-2  and  Form 
24F-2  would  streamline  the  rule  and 
Form  to  make  them  consistent  with 
amended  section  24. 

I.  Background 

The  Seciuities  Act  generally  requires 
issuers  that  wish  to  offer  their  securities 
publicly  to  register  the  securities  with 
the  Commission  and  pay  a  registration 
fee.'  The  application  of  these  provisions 
has  presented  operational  problems  for 
certain  types  of  investment  companies. 
Unlike  other  issuers,  open-end 
management  investment  companies, 
unit  investment  trusts  and  face-amount 
certificate  companies  (collectively, 
"funds")  sell  and  redeem  their 
securities  on  a  continuous  basis.  A  fund 
often  cannot  predict  the  niunber  of 
securities  it  will  sell  at  the  time  it  files 
its  registration  statement  under  the 
Securities  Act.  In  addition,  funds  often 
experience  a  high  turnover  in  their 
outstanding  securities,  as  a  substantial 
number  of  securities  that  are  sold 
replace  securities  that  recently  have 
been  redeemed  or  repurchased.^ 

Section  24  of  the  Investment 
Company  Act  modifies  the  Securities 


'  Section  5(a)  of  the  Securities  Act  (15  U.S.C 
77e{a))  makes  it  unlawful  to  sell  a  security  through 
the  mails  or  in  interstate  commen:e  unless  a 
registration  stateneni  is  ia  effect  as  to  that  security. 
Section  6(a)  (15  U.S.C.77f(a))  sets  forth  certain 
requirements  for  registration  statements.  Section 
6(b)  (15  U.S.C.  77f(t))  specifies  the  fees  that  must 
be  paid  in  connection  with  registering  securities 
with  the  Commission  under  the  Securities  Act. 

^  See  Computation  of  Filing  Fees  for  Securities 
Registered  by  Open-End  Management  Companies. 
Investment  liompany  Act  Rei.  No.  9677  (Mar.  15. 
1977)  (42  FR  15922  (Mar.  24. 1977))  (adopting 
amendments  to  rule  24e-2). 


Act  registration  provisions  for  funds.^ 
Section  24  and  related  rules  were 
designed  to  address  the  problem  of 
inadvertent  "over  sales"  [i.e.,  sales  in 
excess  of  securities  registered)  that 
easily  could  occur  with  a  fund  that 
continually  issues  securities.''  Section 
24(e)  permits  a  fund  to  register 
additional  securities  by  a  post-effective 
amendment  to  a  registration  statement.' 
Section  24(f)  permits  a  fund  to  register 
securities  within  six  months  after  their 
sale,  but  requires  that  the  fund  pay  three 
times  the  registration  fee  that  otherwise 
would  be  due  under  section  6(c)  of  the 
Securities  Act.* 

Section  24(f)  also  authorizes  the 
Commission  to  adopt  rules  to  permit 
funds  to  register  an  indefinite  number  of 
securities.  In  1977,  the  Commission 
exercised  this  authority  and  adopted 
rule  24f-2.''  Rule  24f-2  permits  a  fund 
to  declare  that  it  is  registering  an 
indefinite  number  of  securities  ("rule 
24f-2  declaration").*  After  the  end  of 
each  of  its  fiscal  years,  the  fund  must 
file  a  notice  on  Form  24F-2  to  make  the 
registration  of  securities  it  sold  during 
the  fiscal  year  "definite"  and  pay  a 
registration  fee  with  respect  to  those 
securities.'  Under  certain 
circumstances,  the  fund  may  offset,  or 
"net."  sales  made  during  the  fiscal  year 
against  redemptions  effected  during  the 
fiscal  year  for  the  purpose  of  calculating 
the  fund's  Securities  Act  registration 
fee.'o 

These  statutory  provisions  and  rules, 
taken  together,  have  provided  funds 
with  significant  flexibility  to  avoid  over 
sales  and  to  reduce  their  registration 
fees.  These  provisions,  however,  are 
highly  complex.  Funds  are  presented 
with  a  number  of  options  for  registering 
their  securities  and  using  redemptions 
to  offset  sales.  Inadvertent  non- 
compliance with,  failure  to  understand 
the  interrelationship  of,  or  a  late  filing 


'15  use.  808-24. 

*See  Investment  Company  Act  Rel.  No.  15611 
(Mar.  9.  1987)  (52  FR  »302  (Mar.  17.  1987)) 
(proposing  amendments  to  rule  24f-2  relating  to 
certain  unit  investment  trusts). 

'  15  U.S.C.  80a-24(e). 

»15  U.S.C.  80a-24(f}. 

^  Registration  of  an  Indefinite  Number  of 
Investment  Company  Shares.  Investment  Company 
Act  Rel.  No.  9989  (Nov.  3.  1977)  (42  FR  58400  (Nov. 
9,  1977)). 

•Rule  24f-2(a)(l)  (17  CFR  270.24f-2(a)(l)). 

'Rule  24f-2(bMl)  (17  CFR  270.24f-2(bKl)). 

lORule  24f-2(c)  (17  CFR  270.24f-2(c)).  The  rule 
that  governs  the  computation  of  fees  for  registering 
securities  by  post-effective  amendment,  rule  24e-2. 
allows  a  fund  to  take  a  credit  for  securities 
redeemed  during  the  previous  fiscal  year.  Thus,  a 
fund  that  has  had  redemptions  in  excess  of  sales  in 
one  fiscal  year  can  apply  the  unused  redemptions 
to  reduce  registration  fees  that  it  would  pay  under 
rule  24e-2  in  the  next  fiscal  year  (in  effect, 
preserving  the  unused  redemptions). 
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piu-suant  to  these  provisions  can  result 
in  a  fund  facing  significant  adverse 
consequences." 

The  Improvement  Act  amended 
sections  24  (e)  and  (f)  of  the  Investment 
Company  Act,  among  other  things,  to 
create  a  new,  simpler  system  for  the 
registration  of  fund  securities  under  the 
Securities  Act.'^  Amended  section  24(f) 
of  the  Investment  Company  Act.  when 
effective,  will  provide  that  a  fund  will 
be  deemed  to  have  registered  an 
indefinite  amount  of  securities  upon  the 
effective  date  of  its  registration 
statement  under  the  Securities  Act.'^ 
The  fund  then  will  pay  a  fee  within  90 
days  after  the  end  of  each  of  its  fiscal 
years  based  upon  the  sale  price  of  the 
fund  securities  sold  during  that  fiscal 
year  (including  securities  issued 
pursuant  to  a  dividend  reinvestment 
plan  ("DRIP  securities"))  reduced  by  (i) 
the  aggregate  redemption  price  of  the 
securities  redeemed  during  that  year 
and  (ii)  the  aggregate  redemption  price 
of  the  securities  redeemed  during  any 
prior  fiscal  year  ending  on  or  after 
October  11.  1995  that  were  not  used 
previously  by  the  fund  to  reduce  its 
registration  fees.  Section  24(f)  will 
provide  the  exclusive  means  for 
registering  fund  seciuities.'" 

The  Improvement  Act  also  will 
replace  the  current  provisions  for  late 
payment  of  registration  fees  with  an 
interest  payment  requirement.  A  fund 
will  not  be  deemed  to  have  sold 
unregistered  seciu'ities  or  lose  the  ability 
to  net  sales  against  redemptions  solely 
because  its  registration  fee  was  paid 
late.  Instead,  to  compensate  the  U.S. 
Treasury  for  any  delay  in  the  receipt  of 


"  Under  rule  24f-2.  failure  to  pay  the  registration 
fee  within  60  days  after  the  end  of  the  fund's  fiscal 
year  precludes  the  fund's  netting  sales  against 
redemptions  for  purposes  of  fee  calculations, 
resulting  in  a  significantly  higher  registration  fee. 
Failure  to  pay  the  fee  within  180  days  could  result 
in  the  fund  being  deemed  to  have  sold  unregistered 
securities.  These  penalties  were  not  designed  to 
protect  the  interests  of  fund  shareholders;  rather, 
they  reflected  a  mismatch  of  the  fee  payment 
structure  of  the  Securities  .^ct  and  the  reality  of 
fund  operations.  See  The  Securities  Investment 
Promotion  Act  of  1996:  Hearing  on  S  1815  Before 
the  Senate  Comm  on  Banking.  Housing,  and  Urban 
Affairs,  104th  Cong..  2d  Sess.  39  (1996)  (testimony 
of  Arthur  Levitt.  Chairman.  SEC). 

'2  Section  203  of  the  Improvement  Act,  Pub.  L. 
104-290(1996). 

"Section  24(f)(1),  as  amended.  Amended  section 
24(f)  becomes  effective  on  the  earlier  of  October  11, 
1997  or  the  effective  date  of  Commission 
rulemaking  implementing  amended  section  24(f). 
See  15  use.  80a-24  note.  For  purposes  of 
convenience,  section  24.  as  it  will  be  amended 
when  section  203  of  the  Improvement  Act  becomes 
effective,  is  referred  to  in  this  Release  as  "amended 
section  24"  or  "section  24,  as  amended." 

'•Section  203  of  the  Improvement  Act  will 
rescind  the  provisions  of  sections  24  (e)  and  (f)  that 
allow  for  post-effective  amendment  and  post-sale 
registration  of  securities.  See  supra  notes  5-6  and 
accompanying  text. 


revenues  from  a  late  payment  of 
registration  fees,  amended  section  24(f} 
will  require  the  fund  to  pay  interest 
charges  on  late  payments.'* 

The  Commission  is  proposing 
amendments  to  several  rules  and  forms 
under  the  Investment  Company  Act  and 
the  Securities  Act  to  implement  the 
Improvement  Act's  amendments  to 
section  24.  The  Commission  also  is 
proposing  to  rescind  two  rules  under 
the  Investment  Company  Act  relating  to 
the  registration  of  fund  securities  that 
will  no  longer  be  necessary  when  the 
amendments  to  section  24  become 
effective. 

n.  Discussion 

A.  Amendments  to  Rule  24f-2 

Rule  24f-2  currently  contains  detailed 
technical  provisions  setting  out  when 
Securities  Act  registration  fees  must  be 
paid,  the  calculation  of  registration  fees, 
and  the  circumstances  under  which  a 
fund  may  net  sales  against  redemptions 
in  calculating  its  fee.  As  a  result  of  the 
amendments  to  section  24(f).  many  of 
these  provisions  can  be  eliminated  and 
the  rule  can  be  simplified 
significantly.'* 

1 .  Form  Filing  Requirements 

The  rule,  as  proposed  to  be  amended, 
generally  would  require  a  fund  to  file  a 
Form  24F-2  within  90  days  after  the 
end  of  each  of  its  fiscal  years. '"'  The 
amended  rule  also  would  specify  that 
any  fund  that  pays  the  fee  more  than  90 
days  after  the  end  of  its  fiscal  year  will 
be  required  to  pay  interest  in  the 
manner  specified  in  amended  section 
24(f)  and  in  Form  24F-2. 

The  Commission  is  proposing  to 
eliminate  the  provision  in  current  rule 


"Section  24(f)(3).  as  amended.  See  also.  H.R. 
Rep.  No.  622.  104th  Cong.,  2d  Sess,  44  (1996) 
(hereinafter  "House  Report"].  Payment  of  interest 
will  not  preclude  the  Commission  from  bringing  an 
action  to  enforce  the  requirements  of  section  24(f). 
Section  24(f)(3).  as  amended. 

'*For  example,  the  current  rule  requires  a  fund 
to  elect  to  register  an  unlimited  number  of 
securities.  Rule  24f-2(a)  (17  CFR  24f-2(a)).  This 
provision  can  be  eliminated  because,  under  section 
24(f)  as  amended,  all  funds  will  be  deemed  to  have 
registered  an  indefinite  number  of  securities  upon 
the  effective  date  of  their  Securities  Act  registration 
statement.  Similarly,  the  rule's  netting  provision 
can  be  eliminated  because  amended  section  24(f) 
includes  a  netting  provision.  Finally,  because  funds 
are  required  to  file  Form  24F-2  with  the 
Commission  electronically  using  the  Commission's 
Electronic  Data  Gathering.  Analysis,  and  Retrieval 
system,  the  amended  rule  would  not  contain  any 
provisions  that  suggest  that  the  Form  can  be  filed 
on  paper. 

'■'  The  current  rule  has  a  provision  explaining 
how  to  calculate  the  relevant  time  periods  under 
the  rule.  Rule  24f-2(e)  (17  CFR  270.24f-2(e)).  The 
amended  rule  would  retain  this  provision,  as  well 
as  the  explanatory  note  that  provides  an  example 
of  how  to  determine  the  filing  date.  Proposed  rule 
24f-2(c}. 


24f-2  that  a  Form  24F-2  is  deemed 
timely  filed,  regardless  of  when  it 
reaches  the  Commission,  if  the  fund 
establishes  that  it  timely  transmitted  the 
Form  to  a  third  party  that  guaranteed 
delivery  no  later  than  the  filing  date.'* 
This  provision  was  adopted  in  1995  in 
response  to  a  series  of  late  filings  made 
by  certain  funds  that  would  have 
resulted  in  these  funds  losing  the  ability 
to  net  redemptions  against  sales  without 
exemptive  relief  from  the  Commission." 
This  provision  appears  inconsistent 
with  one  of  the  reasons  for  the  interest 
payment  requirement  in  amended 
section  24(f) — to  compensate  the  U.S. 
Treasury  for  any  delay  in  the  timely 
receipt  of  revenue.^ 

The  Commission  is  proposing  to 
eliminate  the  requirement  in  current 
rule  24f-2  that  a  fund's  Form  24F-2  be 
accompanied  by  an  opinion  of  counsel 
stating  that  the  securities  which  Form 
24F-2  'makes  definite  in  number,  " 
were  legally  issued,  fully  paid,  and  non- 
assessable. 2'  This  opinion  requirement 
no  longer  seems  necessary  in  light  of 
amended  section  24(f)'s  providing  for 
the  registration  of  an  indefinite  number 
of  securities  in  all  cases.  In  addition,  the 
relevant  registration  forms  require  funds 
to  file  an  opinion  of  counsel  to  address 
the  legality  of  the  securities  being 
registered." 

Comment  is  requested  on  the  general 
approach  of  the  proposed  amendments. 
Should  any  provisions  that  would  be 
eliminated  from  the  rule  be  retained? 
Comment  also  is  requested  whether  the 
opinion  requirement  should  be  retained 
in  order  to  provide  additional  assurance 
that  fund  securities  are  legally  issued. 

2.  Fimd  Mergers  and  Reorganizations 

Like  the  current  rule,  the  amended 
rule  would  specify  that  the  date  on 
which  a  fund  ceases  operations  would 
be  deemed  to  be  the  end  of  the  fund's 
fiscal  year.2'  As  under  the  current  rule, 
a  fund  that  ceases  operations  because  it 
is  merged  into  an  operating  fund  would 
file  a  Form  24F-2  with  respect  to  its 
final  fiscal  year.  The  acquiring  fimd 
would  not  assume  the  redemptions 


"Rule  24f-2(f)  (17  CFR  24f-2(f)). 

'*See  Registration  Fees  for  Certain  Investment 
Companies.  Investment  Company  Act  Release  No. 
21332  (Sept.  1,  1995)  (60  FR  47041  (Sept.  11,  1995)) 
("1995  Adopting  Relea^")  at  im.7-10  and 
accompanying  text. 

"See  supra  note  15  and  accompanying  text. 

21  Rule  24f-2(b)(l)  (17  CFR  24f-2(bKl)). 

i^See,  e.g..  item  24(b)(10)  of  Form  N-IA 
(requiring  an  opinion  of  counsel  stating  that  the 
securities  registered  will,  when  sold,  be  legally 
issued,  fully  paid  and  non-assessable). 

"Rule  24f-2(b)(3)  (17  CFR  270.24f-2(b)(3)); 
propoaed  rule  24f-2(b). 
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("redemption  credits")  of  the  acquired 
fund  to  reduce  its  registration  fees. 

Rule  24f-2  provides  two  exceptions  to 
this  provision  that  would  continue  to  be 
available  under  the  amendment 
("reorganization  exceptions").  The  first 
exception  is  a  reorganization 
undertaken  for  the  purpose  of  changing 
the  state  of  incorporation  or  form  of 
organization  of  a  fund  ("predecessor 
fund"),  that  satisfies  the  requirements  of 
rule  414  of  Regulation  C  under  the 
Securities  Act.^"*  In  such  a 
reorganization,  the  fund  that  remains 
after  the  transaction  ("successor  fund"), 
may  assume  any  remaining  redemption 
credits  of  the  predecessor  fund.  The 
other  exception  involves  the  merger  of 
the  predecessor  fund  into  a  newly- 
created  series  of  a  "series  company"  as 
defined  in  rule  18f-2  under  the 
Investment  Company  Act.^'  In  each 
case,  the  successor  fund  assumes  the 
assets  and  liabilities  of  the  predecessor 
fund,  continues  the  predecessor  fund's 
business,  and  each  shareholder  of  the 
predecessor  fund,  following  the 
transaction,  owns  the  same  pro  rata 
interest  in  the  same  portfolio  of 
securities  as  the  shcireholder  owned 
before  the  transaction  occurred.  In  both 
instances,  therefore,  the  predecessor 
fund  is  not  being  acquired  by  an 
operating  fund. 

The  proposed  amendments  would 
simplify  the  reorganization  exceptions 
by  deleting  the  references  to  rules  414 
and  18f-2.  The  amended  rule  would 
permit  the  successor  fund  to  assume  the 
redemption  credits  of  the  predecessor 
fund  if  the  successor  fund  (i)  had  no 
assets  or  liabilities,  other  than  nominal 
assets  or  liabilities,  and  no  operating 
history  prior  to  the  merger;  and  (ii) 
acquired  all  of  the  assets  and  assumed 
all  of  the  liabilities  and  obligations  of 
the  predecessor  fund.-'*  Satisfying  these 
conditions,  which  are  derived  from  rule 
414,  demonstrates  that  the  transaction 


was  effected  solely  to  change  the  form 
of  organization  of  the  predecessor  fund. 
Comment  is  requested  whether  the 
proposed  amendments  would  simplify 
the  rule  or  whether  the  terminology  of 
the  current  rule  should  be  retained. 
The  proposed  amendments  would 
clarify  that  the  reorganization 
exceptions  are  not  available  in  a 
transaction  designed  to  result  in  the 
predecessor  fund  merging  with  a  fund 
that  was  not  a  shell  prior  to  the 
merger.^'  This  clarification  is  intended 
to  prevent  redemption  credits  from 
being  preserved  in  instances  when  the 
idtimate  purpose  of  the  transaction  is  to 
merge  the  predecessor  fund  into  an 
operating  fund. 

B.  Amendments  to  Form  24F-2 

Form  24F-2  was  adopted  by  the 
Commission  in  1995  to  provide  a 
standard  format  for  the  annual 
registration  fee  filings  required  by  rule 
24f-2.2*  The  Commission  is  proposing 
amendments  to  Form  24F-2  to  reflect 
the  changes  made  by  the  Improvement 
Act.  Form  24F-2,  as  proposed  to  be 
amended,  would  consist  of  8  Items  and 
Instructions  for  completing  and  filing 
the  Form.^  The  proposed  Items  include 
identifying  information  about  the  fund, 
a  worksheet  for  calculating  the 
registration  fee,  and  provisions 
regarding  paying  the  fee  and  any 
interest  that  may  be  due. 

1.  General  Information  (Proposed  Items 
l-i) 

Like  the  current  Form,  the  amended 
Form  would  require  certain  identifying 
information  concerning  the  fund  and 
the  class  or  series  of  securities  to  which 
the  filing  relates.^.  Unlike  the  current 
Form,  the  amended  Form  would  not 
require  information  about  securities 
registered  other  than  pursuant  to  rule 
24f-2.''  This  information  is  not  directly 


"Rule  24f-2(b)(3)(i)  (17  CFR  270.24f-2(b)(3)(i)): 
rule  414  ((17  CFR  230.414).  Rule  414  generally 
provides  that  the  registration  statement  of  a 
predecessor  company  will  be  deemed  to  be  the 
registration  statement  of  the  successor  company 
when  the  purpose  of  the  reorganization  is  to  change 
the  company's  domicile  or  form  of  organization, 
provided  certain  conditions  are  satisfied. 

"Rule  24^2(b)(3)(ii)  (17  CFR  270.24f-2(b)(3)(ii)); 
rule  18f-2  (17  CFR  270.18f-2).  A  series  company  is 
a  fund  that  issues  two  or  more  series  of  securities, 
each  of  which  is  preferred  over  all  other  series  with 
respect  to  a  specific  portfolio  of  assets.  A  merger 
into  a  series  of  another  fund  generally  would  not 
satisfy  the  requirements  of  rule  414  because  the 
successor  series  would  be  part  of  a  separately 
registered  series  company  and  would  not 
necessarily  adopt  the  predecessor  fund's 
registration  statement  as  its  own.  as  required  by  rule 
414 

^'Proposed  rule  24f-2(b).  The  proposed 
amendments  would  make  dear  that  the  successor 
fiind  may  be  a  series  of  a  series  company. 


"  Proposed  rule  24f-2(b)(3). 

"See  1995  Adopting  Release,  supra  note  19,  at 
nn.  33-43  and  accompanying  text 

^  Reflecting  current  practice,  the  proposed 
amendments  would  require  a  fund  choosing  to 
calculate  registration  fees  on  a  class-by-class  or 
series-by-series  basis  to  make  one  filing,  consisting 
of  a  separate  Form  24F-2  for  each  class  or  series. 
See  Instruction  A.l  to  Form  24F-2  as  proposed  to 
be  amended. 

^  Items  1,  2.  3  and  4  of  Form  24F-2  as  proposed 
to  be  amended.  Proposed  Item  4.  which  requires  the 
fund  to  provide  the  date  of  its  fiscal  year-end  also 
would  require  the  fund  to  indicate  whether  the 
Form  was  being  filed  late.  This  requirement  is 
designed  to  facilitate  Commission  processing  of  a 
late  filing  that  would  require  the  payment  of 
interest.  Proposed  Item  4  elso  would  include  a  box 
to  be  checked  if  the  filing  is  the  last  time  the  fund 
will  be  filing  the  Form  (for  example,  if  the  fund  is 
ceasing  operations).  This  Item  would  replace 
current  Item  6.  which  requires  a  fund  to  indicate 
if  it  is  terminating  its  rule  24f— 2  declaratioiL 

>■  Items  7, 8  and  9  of  Form  24F-2. 


relevant  to  the  calculation  of  the 
registration  fee;  rather  the  Items 
requiring  this  information  were 
designed  to  assist  funds  in  determining 
that  all  their  securities  were  registered. 
The  need  to  determine  this  information 
will  be  substantially  reduced  as  funds 
sell  shares  that  were  previously 
registered.  Comment  is  requested 
whether  the  Form  should  continue  to 
require  this  information  to  assist  fund 
compliance  persormel  in  determining 
whether  securities  sold  by  the  fund  have 
been  appropriately  registered. 

2.  The  Worksheet 

The  proposed  worksheet  in  Form 
24F-2  would  be  less  complex  than  the 
one  in  the  current  Form,  reflecting  the 
simplified  registration  system  of 
amended  section  24(f).  It  would  consist 
of  eight  line  items. 

a.  Sales  Information  (Proposed  Item 

5(0). 

Section  24(f)(2).  as  eunended.  will 
require  that  a  fund  calculate  its  fee 
based  only  on  the  number  of  securities 
sold  during  the  fiscal  year  pursuant  to 
an  indefinite  registration  of  securities 
under  section  24(f).  In  this  way.  section 
24(f)  will  avoid  imposing  a  fee  on 
securities  that  were  registered  pursuant 
to  section  24(e)  prior  to  the  effective 
date  of  the  amendments  to  section  24(f) 
and  on  which  a  registration  fee  had 
already  been  paid.'^ 

Reflecting  trie  statutory  provision, 
proposed  Item  5(i)  of  the  worksheet 
would  require  the  aggregate  sale  price  of 
securities  sold  during  the  fiscal  year 
pursuant  to  section  24(f).  Proposed 
Instruction  to  the  amended  Form  would 
remind  funds  to  include  in  this  Item 
DRIP  securities,  as  required  by  amended 
section  24(f),  but  not  to  include 
previously  registered  shares.'^ 

b.  Redemption  Information  (Proposed 
Items  5(ii}—5(iv)).  Section  24(f)(2),  as 
amended,  will  provide  that  in 
calculating  its  registration  fee  a  fund 
may  reduce  the  amount  of  securities 
sold  during  the  fiscal  year  by  (i)  the 
aggregate  price  of  securities  redeemed 
during  the  fiscal  year,  and  (ii)  the 
aggregate  price  of  the  securities 
redeemed  during  any  prior  fiscal  year 
ending  on  or  after  October  11,  1995  that 
were  not  used  previously  to  reduce  fees. 
In  this  way,  amended  section  24(f)  will 


'2  As  discussed  above,  after  the  effective  date  of 
the  amendments  to  section  24(f),  all  funds  will  be 
deemed  to  have  registered  an  indefinite  number  of 
securities  and  no  fund  will  have  reason  to  register 
a  definite  number  of  securities  and  pay  a 
registration  fee  on  the  securities  at  the  time  of  their 
registration.  In  addition,  with  the  repeal  of  section 
24(e)(1),  funds  may  not  register  additional  securities 
on  a  post-effective  amendment. 

"  Instruction  C.4  to  Form  24F-2,  as  proposed  to 
be  amended. 
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permit  funds  to  net  redemptions  during 
the  fiscal  year  or  earlier  fiscal  years 
against  sales  without  having  to 
"preserve"  those  redemption  credits 
through  filing  periodic  post-effective 
amendments  pursuant  to  section  24(e). -'^ 

Reflecting  tne  statutory  provision, 
proposed  Item  5(ii)  would  require  the 
aggregate  price  of  securities  redeemed  or 
repurchased  during  the  fiscal  year,  and 
proposed  Item  5(iii)  would  require  the 
aggregate  price  of  securities  redeemed  or 
repurchased  during  any  prior  fiscal  year 
ending  no  earlier  than  October  11, 
1995."  The  total  amount  of  available 
redemption  credits  would  be  set  forth  in 
proposed  Item  5(iv). 

c.  Registration  Fee  Calculation 
(Proposed  Items  5(v)-5(viii)). 

In  order  to  determine  the  fund's  net 
aggregate  sale  price  of  securities  for 
purposes  of  calculating  the  registration 
fee,  the  fund's  aggregate  redemptions 
(proposed  Item  5(iv))  would  be 
subtracted  from  the  fund's  aggregate 
sales  (proposed  Item  5(i)).  If  sales 
exceeded  redemptions,  the  result  would 
be  set  forth  in  proposed  Item  5(v).  This 
amount  would  be  used  to  calculate  the 
fund's  registration  fee. 

If  the  fund's  aggregate  redemptions 
exceeded  the  fund's  aggregate  sales,  the 
amount  would  be  set  forth  in  proposed 
Item  5(vi).  In  this  case,  the  fimd  would 
not  be  required  to  pay  a  registration  fee. 
As  provided  by  amended  section  24(f), 
these  redemption  credits  could  be  used 
by  the  fund  in  future  years  to  reduce 
registration  fees. 

Proposed  Item  5(vii)  would  require 
the  fund  to  set  forth  the  multiplier  for 
determining  the  registration  fee.  ^  The 


"Had  Congress  not  included  a  "cul-ofT'  date 
{i.e.,  fiscal  years  ended  on  or  after  October  11. 
1995).  funds  arguably  could  have  used  as  credits 
securities  redeemed  before  rule  24f-2  was  adopted 
in  1977.  Since  redemptions  occurring  before 
October  11,  1995  would  have  to  have  been 
"preserved"  by  registering  securities  pursuant  to 
rule  24e-2  before  the  effective  dale  of  the 
amendments,  and  since  such  newly  registered 
securities  would  not  have  been  registered  pursuant 
to  an  indefinite  registration  pursuant  to  amended 
section  24(f),  the  provision  should  not  result  in  the 
loss  of  any  redemption  credits  of  any  fund  that  is 
entitled  to  use  them  to  reduce  registration  fees.  See 
House  Report,  supm  note  15,  at  44.  See  also  supra 
note  10. 

"  In  each  case,  proposed  Instructions  C.5  and  C.6 
to  the  amended  Form  would  remind  funds  not  to 
include  redemptions  that  were  previously  used  to 
reduce  registration  fees  payable  to  the  Commission. 

'*The  multiplier  for  calculation  of  the  registration 
fee  is  determined  by  the  Commission  in  accordance 
with  section  6(b)  of  the  Securities  Act  As  of 
October  1.  1996.  the  multiplier  was  1/3300.  This 
multiplier  is  subject  to  change  from  time^  time, 
without  notice,  by  act  of  Congress.  The  Commission 
staff  has  found  that  most  mistakes  in  Form  24F-2 
filings  arise  from  the  use  of  the  wrong  multiplier. 
Having  the  fund  set  forth  the  multiplier  it  used 
often  enables  the  staff  to  quickly  determine  and 
notify  the  fund  of  the  source  of  the  error.  Proposed 
Instruction  C.3  to  the  Form  would  remind  funds  to 


registration  fee  due  would  be  set  forth 
in  proposed  Item  5(viii)." 

3.  Interest  and  Other  Payment 
Information  (Proposed  Items  6-8) 

Proposed  Item  6  would  be  completed 
only  by  funds  that  filed  the  Form  late. 
It  would  require  the  fund  to  report  the 
amount  of  interest  due  (if  any).-'*  The 
total  of  the  registration  fee  and  interest 
payment  would  be  reported  in  proposed 
Item  7.  Proposed  Item  8  would  contain 
information  about  when  and  how  the 
fund's  payment  was  sent  to  the 
Commission's  lockbox  depository. 

4.  Request  for  Comment 

Comment  is  requested  on  the 
proposed  amendments  to  Form  24F-2. 
Will  the  amended  Form  assist  funds  in 
calculating  their  registration  fees? 
Should  any  additional  information  be 
required  or  is  any  of  the  information      ' 
proposed  to  be  set  forth  on  the  Form 
unnecessary?  Do  the  proposed 
Instructions  to  the  amended  Form 
adequately  address  the  procedures  for 
completing  and  filing  the  Form? 

C.  Conforming  Amendments 

1.  Rule  Rescissions 

The  Improvement  Act  will,  when 
effective,  eliminate  the  provisions  of  the 
Investment  Company  Act  that  relate  to 
the  registration  of  fund  securities  by 
post-effective  amendment."  As  a  result 
of  those  changes,  rule  24e-2,  the  rule 
that  addresses  the  computation  of  fees 
on  securities  registered  by  post-effective 
amendment,  will  be  extraneous,  and  the 
Commission  is  proposing  that  it  be 
rescinded.  Similarly,  because  the 
Improvement  Act  will  eliminate  the 
provision  of  section  24(f)  of  the 
Investment  Company  Act  that  allows  for 
post-sale  registration,  the  Commission  is 
proposing  to  rescind  rule  24f-l,  which 
details  the  procedures  for  post-sale 
registration. 

2.  Conforming  Amendments  to  Forms 
and  Rules 

The  forms  used  by  funds  to  register 
securities  under  the  Securities  Act 
contain  provisions  on  their  cover  pages 
and  related  instructions  concerning  the 
calculation  and  payment  of  registration 
fees  and  the  registration  of  an  indefinite 
number  of  securities  under  current  rule 


determine  the  current  fee  rate  prior  to  filing. 
Changes  in  the  multiplier  are  generally  posted  on 
the  Commission's  web  site. 

-'■'A  fund  that  showed  net  redemptions  in 
proposed  Item  5(vi)  would  enter  "0"  in  Item  5(viii). 

'•The  manner  in  which  interest  should  be 
calculated  would  be  set  forth  in  proposed 
Instruction  D. 

»  See  15  use  80a-24(e)  (1)  and  (2). 


24f-2.*'  The  Commission  is  proposing 
to  modify  these  forms  to  delete  these 
provisions  or  to  conform  them  to 
amended  section  24(f). 

The  Commission  also  is  proposing  a 
conforming  amendment  to  rule  485 
under  the  Securities  Act,  the  rule  that 
permits  post-effective  amendments  to 
certain  fund  registration  statements  to 
become  effective  automatically. 
CurrenUy,  rule  485  permits  a  fund's 
registration  statement  filed  to  increase 
the  number  of  securities  registered  or  to 
register  an  indefinite  number  of 
securities  to  become  effective 
immediately.*'  These  provisions  would 
be  eliminated.  In  addition,  the 
Commission  is  proposing  to  amend 
certain  rules  relating  to  registration  fee 
payments  to  reflect  amended  section 
24.^2  Finally,  cross-references  to  section 
24(e)(3)  of  the  Investment  Company  Act 
in  rule  24e-l  under  the  Investment 
Company  Act  would  be  changed  to 
reflect  that  that  section  will  become 
section  24(e). 

D.  General  Request  for  Comment 

Any  interested  persons  wishing  to 
submit  written  comments  on  the 
proposed  rule  and  form  changes  that  are 
the  subject  of  this  Release,  to  suggest 
additional  changes  (including  changes 
to  provisions  of  the  rules  that  the 
Commission  is  not  proposing  to  amend), 
or  to  submit  comments  on  other  matters 
that  might  have  an  effect  on  the 
proposals  described  above,  are 
requested  to  do  so.  Commenters 
suggesting  alternative  approaches  are 
encouraged  to  submit  proposed  rule 
text. 

m.  Cost/Benefit  Analjrsis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 
The  Commission  notes  that  the 
proposed  amendments  implement  the 
changes  mandated  by  the  Improvement 
Act  to  the  system  for  registering  fund 
securities  under  the  Securities  Act.  The 
proposed  amendments  reflect  the 
requirements  of  amended  section  24  of 
the  Investment  Company  Act  and  do  not 
impose  any  additional  requirements. 
The  proposed  amendments  to  Form 
24F-2  should  assist  funds  in  calculating 
their  registration  fees  and  interest,  if 
any,  under  amended  section  24(f).  Based 
on  its  experience  with  Form  24F-2,  the 
Commission  believes  that  the  benefits  to 
funds  and  the  Commission  of  having  a 
standardized  format  for  registration  fee 


«Form  S-6,  Form  N-IA.  Form  N-3.  Form  N-4, 
and  Form  N-14. 

*•  Rule  48S(b)  (i)  and  (ii)  [17  CFR  230.4ft5(b)  (i) 
and  (ii)|. 

*^Rule  3«  of  Informal  and  Other  Procedures  and 
rule  13  of  Regulation  S-T. 
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filings  and  the  guidance  provided  by  the 
Form  should  outweigh  any  burdens 
associated  with  filing  the  Form.  Fonn 
24F-2  has  made  it  easier  for  funds  to 
calculate  registration  fees  and  reduced 
errors  in  fee  calculations.  The  Form  as 
proposed  to  be  amended  would 
continue  these  benefits.  The 
Commission  does  not  believe  that  the 
amended  Form  would  impose  any 
significant  one-time  or  ongoing  costs  on 
funds.  The  proposed  amendments  to 
funds'  registration  forms  also  are 
designed  to  reflect  amended  section  24 
and  would  not  require  funds  to  obtain 
or  provide  any  information  that  is  not 
currently  required  by  these  forms. 

The  Commission  requests  comment 
on  any  of  these  matters. 

IV.  Paperwork  Reduction  Act 

Certain  provisions  of  the  proposed 
amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995.*'  and  the  Commission  has 
submitted  them  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  44  USC 
3507(d)  and  5  CFR  1320.11.  The  title  for 
the  collection  of  information  is 
"Proposed  Amendments  to  Forms  24F- 
2,  N-IA,  N-3.  N-4,  N-14  and  S-6."  The 
Forms  contain  currently  approved 
collections  of  information  under  OMB 
control  numbers  3235-0456,  3235-0307, 
3235-0316,  3235-0318. 3235-0336  and 
3235-0184,  respectively.  The  proposed 
amendments  to  these  collections  of 
information  are  necessary  to  implement 
the  changes  to  section  24  of  the 
Investment  Company  Act  made  by  the 
Improvement  Act.  An  agency  may  not 
sponsor,  conduct,  or  require  response  to 
an  information  collection  unless  a 
currently  valid  OMB  control  number  is 
displayed. 

Form  24F-2  provides  a  standardized 
format  for  funds'  aimual  registration  fee 
filings  and  assists  funds  in  calculating 
the  fees.  Form  N-IA  is  used  by  open- 
end  management  investment  companies 
to  register  with  the  Commission  as 
investment  companies  under  the 
Investment  Company  Act  and  to  register 
their  offerings  of  seciu-ities  under  the 
Securities  Act.  Form  N-3  is  used  by 
insurance  company  separate  accounts 
organized  as  management  investment 
companies  to  register  with  the 
Commission  as  investment  companies 
under  the  Investment  Company  Act  and 
to  register  their  offerings  of  secuxitie* 
under  the  Securities  Act.  Form  N— 4  is 
used  by  insurance  company  separate 
accounts  organized  as  unit  investment 
trusts  ("UTTs")  to  register  with  the 


«3  44USC3S01. 


Commission  as  investment  companies 
under  the  Investment  Company  Act  and 
to  register  their  offerings  of  secvirities 
under  the  Securities  Act.  Form  S-6  is 
used  by  UTTs  to  register  their  securities 
under  the  Securities  Act  (UTTs  register 
as  investment  companies  on  a  separate 
Form  N-8B-2).  Form  N-14  is  used  by 
investment  companies  to  register  under 
the  Securities  Act  securities  issued  in 
business  combination  transactions.  The 
primary  purpose  of  the  registration 
process  and  registration  forms  is  to 
provide  disclosure  of  financial  and 
other  information  to  investors  and 
potential  investors  for  the  purpose  of 
evaluating  an  investment  in  a  security. 

Form  24F-2  is  required  to  be  filed 
annually.  Forms  N-lA,  N-3.  and  N-4 
are  filed  aimually  and  updated  on 
occasion.  Form  N— 14  is  filed  on 
Occasion.  Form  S-6  is  filed  annually.  It 
is  estimated  that  approximately  6681 
funds  file  Form  24F-2.  7500  funds  file 
Form  N-IA.  53  funds  file  Form  N-3, 
288  funds  file  Form  N-4,  95  funds  file 
Form  N-14.  and  3263  funds  file  Form 
S-6.  The  average  annual  burden  per 
respondent  for  Form  24F-2  is  estimated 
to  be  1.9  hours,  for  Form  N-lA.  213 
hotus.  for  Form  N-3.  512.3  hours,  for 
Form  N-4.  138.35  hours,  for  Form  N-14. 
620  hours,  and  for  Form  S-6.  35  hours. 
The  total  annual  burden  for  all 
respondents  for  Form  24F-2  is 
estimated  to  be  12.694  hours,  for  Form 
N-lA,  990.000  hours,  for  Form  N-3, 
27,499  hours,  for  Form  N-4.  40,562 
hours,  for  Form  N-14.  58,900  hours,  and 
for  Form  S-6,  114.205  hours.  The 
proposed  amendments  would  reduce 
the  annual  burden  per  respondent  for 
Form  24F-2  from  1.9  hours  to  1  hour. 
The  proposed  amendments  would  not 
result  in  any  change  in  the  burden  hours 
for  the  registration  forms. 

The  information  collection 
requirements  imposed  by  Form  24F-2 
and  the  registration  forms  are 
mandatory.  Responses  to  the  collection 
of  information  will  not  be  kept 
confidential. 

Pursuant  to  44  U.S.C.  3506(c)(2)(B). 
the  Commission  solicits  comments  to  (i) 
evaluate  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collections  of 
information;  (iii)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  (iv)  minimize  the  burden 
of  the  collections  of  information  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 


techniques  or  other  forms  of  information 
technology. 

Persons  desiring  to  submit  comments 
on  the  collection  of  information 
requirements  should  direct  them  to  the 
Office  of  Management  and  Budget. 
Attention:  Desk  Officer  for  the 
Securities  and  Exchange  Commission, 
Office  of  Information  and  Regulatory 
Affairs,  Washington,  D.C.  20503.  and 
should  also  send  a  copy  of  their 
comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.,  Stop 
6-9,  Washington,  DC  20549  with 
reference  to  File  No.  S7-19-97.  OMB  is 
required  to  make  a  decision  concerning 
the  collections  of  information  between 
30  and  60  days  after  publication,  so  a 
comment  to  OMB  is  best  assured  of 
having  its  full  affect  if  OMB  receives  it 
within  30  days  of  publication. 

V.  Summary  of  Regulatory  Flexibility 
Analysis 

The  Commission  has  prepared  an 
Initial  Regulatory  Flexibility  Analysis 
("IRFA")  in  accordance  with  5  U.S.C. 
603  regarding  the  proposed  rule  and 
form  amendments.  The  IRFA  states  that 
the  proposed  amendments  to  rule  24f- 
2  and  Form  24F-2  would  implement  the 
provisions  of  the  Improvement  Act 
governing  registration  of  fund  securities 
under  the  Securities  Act.  The  IRFA 
further  states  that  the  proposed 
conforming  amendments  to  rules  and 
forms  would  conform  the  relevant 
provisions  of  these  rules  and  forms  to 
the  requirements  of  amended  section  24 
of  the  Investment  Company  Act.  The 
IRFA  indicates  that  the  proposed 
amendments  are  designed  to  make  it 
easier  for  funds  to  comply  with  the  new 
statutory  provisions  and  provide 
guidance  on  calculating  registration  fees 
on  fund  securities. 

The  IRFA  sets  forth  the  statutory 
authority  for  the  proposed  amendments. 
The  IRFA  also  discusses  the  effect  of  the 
proposed  amendments  on  funds  that  are 
small  entities.  For  purposes  of  the 
proposed  amendments,  small  entities 
are  funds  with  assets  of  $50  million  or 
less  at  the  end  of  their  most  recent  fiscal 
year.  Based  on  a  review  of  data  filed  by 
funds  with  the  Commission,  it  is 
estimated  that  approximately  948  funds 
may  be  considered  small  entities.  The 
IRFA  states  that  the  proposed 
amendments  would  assist  small  entities 
in  coraplyiog  with  the  new  statutory 
requirements. 

The  IRFA  states  that  the  proposed 
amendments  would  not  impose  any  new 
reporting,  recordkeeping  or  other 
compliance  requirements,  and  that  the 
Commission  believes  that  there  are  no 
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rules  that  duplicate,  overlap  or  conflict 
with  the  proposed  amendments. 

The  IRFA  discusses  the  various 
alternatives  considered  by  the 
Commission  in  connection  with  the 
proposed  amendments  that  might 
minimize  the  effect  on  small  entities, 
including:  (a)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (b)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  small  entities;  (c)  the 
use  of  performance  rather  than  design 
standards;  and  (d)  an  exemption  from 
coverage  of  the  rule,  or  any  part  of  the 
rule,  for  small  entities.  Performance, 
rather  than  design,  standards  are 
incorporated  in  amended  section  24(f) 
of  the  Act,  and  are  therefore 
incorporated  into  the  proposed  rule  and 
form  amendments,  to  the  extent  that  (i) 
registration  fees  on  fund  shares  are 
based  on  sales  less  redemptions,  and  (ii) 
a  fund  is  required  to  pay  interest  if  the 
registration  fee  is  paid  late. 

The  Commission  believes  that  it 
would  be  inconsistent  with  the 
purposes  of  amended  section  24  of  the 
Investment  Company  Act  to  exempt 
small  entities  from  the  proposed 
amendments.  The  Commission 
considered  not  having  a  standardized 
form  to  accompany  the  funds'  aimual 
registration  fee  filings.  Based  on  the 
Commission's  and  funds'  experience 
prior  to  the  adoption  of  Form  24F-2, 
and  the  comments  received  when  Form 
24F-2  was  proposed,  however,  the 
Commission  believes  that  Form  24F-2 
has  been  beneficial.  Form  24F-2  has 
made  it  easier  for  funds  to  calculate 
registration  fees  and  reduced  errors  in 
fee  calculations. 

Different  compliance  or  reporting 
requirements  for  small  entities  are  not 
necessary  because  the  proposed 
amendments  do  not  establish  any  new 
reporting,  recordkeeping  or  compliance 
requirements.  The  Commission  has 
determined  that  it  is  not  feasible  to 
further  clarify,  consolidate  or  simplify 
the  proposed  amendments  for  small 
entities. 

The  IRFA  includes  information 
concerning  the  solicitation  of  comments 
with  respect  to  the  IRFA.  Cost-benefit 
information  reflected  in  the  "Cost- 
Benefit  Analysis"  section  of  this  Release 
also  is  reflected  in  the  IRFA.  A  copy  of 
the  IRFA  may  be  obtained  by  contacting 
Robin  S.  Gross,  Securities  and  Exchange 
Commission,  450  5th  Street,  NW.,  Mail 
Stop  10-2,  Washington.  DC.  20549. 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  the  Commission  also  requests 


information  regarding  the  potential 
impact  of  the  proposed  amendments  on 
an  aimual  basis.  Commenters  should 
provide  empirical  data  to  support  their 
views. 

VI.  Statutory  Authority 

The  Commission  is  proposing  to 
rescind  rules  24e-2  and  24f-l ,  and 
amend  rules  24e-l  and  24f-2  and  Form 
24F-2,  pursuant  to  the  authority  set 
forth  in  sections  24  and  38(a)  of  the 
Investment  Company  Act  (15  U.S.C. 
80a-24,  -37(a).  The  Commission  is 
proposing  to  amend  rule  485  pursuant 
to  the  authority  set  forth  in  sections  6, 
7,  8,  10  and  19(a)  of  the  Securities  Act 
(15  U.S.C.  77f,  77h,  77j.  77s(a))  and 
section  38  of  the  Investment  Company 
Act.  The  authority  citations  for  the 
proposed  amendments  to  Forms  N-IA. 
N-3,  N-4.  N-14  and  S-6,  and  rule  13  of 
Regulation  S-T  and  rule  3a  of  Informal 
and  Other  Procedures  precede  the  text 
of  the  amendments. 

Text  of  Proposed  Rule  ami  Form 
Amendments 

List  of  Subjects 

17  CFR  Part  202 

Administrative  practice  and 
procedure.  Securities. 

17  CFR  Parts  230,  270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements,  Securities. 

1 7  CFR  Part  232 

Administrative  practice  and 
procedure.  Reporting  and  recordkeeping 
requirements.  Securities. 

17  CFR  Part  239 

Reporting  and  recordkeeping 
requirements.  Securities. 

For  the  reasons  set  out  in  the 
preamble,  Titie  17,  Chapter  n  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  202— INFORMAL  AND  OTHER 
PROCEDURES 

1.  The  authority  citation  for  part  202 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  778,  77t,  78d-l,  78u, 
78w,  78;/(d),  79r,  79t,  778S8,  77uuu,  808-37. 
BOa-41.  80l>-9,  and  80b-ll.  unless  otherwise 
noted. 


"Section  6(b)  of  the  Securities  Act  of 
1933". 

PART  230— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

3.  The  authority  citation  for  part  230 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77b,  77f,  77g.  77h,  77j. 
778,  77S8S,  78c.  78d,  78/,  78m,  78n,  78o,  78w, 
78//(d).  78t.  80a-8.  80a-29,  8Oa-30,  and  80a- 
37,  unle»8  otherwise  noted. 


$230,485    [Amended] 

4.  Section  230.485  is  amended  by 
removing  paragraphs  (b)(1)  (i)  and  (il) 
and  redesignating  paragraphs  (b)(1)  (iii) 
through  (ix)  as  {paragraphs  (b)(1)  (i) 
through  (vii),  revising  the  reference  to 
"paragraph  {b)(l)(ix)"  in  the 
introductory  text  of  paragraph  (b)(2)  to 
read  "paragraph  (b)(l)(vii)"  and  the  two 
references  to  "paragraph  (b)(l)(v)"  in 
paragraph  (d)(2)(ii)(B)  and  the 
undesignated  paragraph  that  follows  to 
read  "paragraph  (b)(l)(iii)". 

PART  232— REGULATION  S-T— 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  RUNGS 

5.  The  authority  citation  for  part  232 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77j. 
778(a),  77ss8(a),  78c(b),  78/,  78m.  78n,  78o(d). 
78w(a).  78/7(d),  79t(a),  808-8.  808-29,  80a-30 
and  808-37. 

§232.13    [Amended] 

6.  Section  232.13  is  amended  in 
paragraph  (a)(l)(iii)  by  adding  after  the 
words  "Securities  Act  filings"  the 
phrase  ",  including  filings  under  section 
24(f}  of  the  Investment  Company  Act  (15 
U.S.C.  80a-24(fl)". 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

7.  The  authority  citation  for  part  239 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77j,  778. 
77Z-2.  77888,  78c,  78/,  78m,  78n,  78o(d), 
78U-5,  78w(a),  78/?(d).  79e.  79f.  79g,  79),  791, 
79m,  79n,  79q,  79t,  808-8,  808-29,  808-30 
and  80a-37,  unless  otherwise  noted. 


§  202.3a    [Ar 

2.  In  §  202.3a,  the  seventh  sentence  of 
the  introductory  text  is  amended  by 
adding  the  phrase  ",  including  fees  paid 
pursuant  to  section  24(f)  of  the 
Investment  Company  Act  of  1940  (15 
U.S.C.  80a-24(f))"  after  the  phrase 


§239.16    [form  S-6  Amended] 

8.  Form  S-6  (referenced  in  §239.16) 
is  amended  on  the  cover  page  by 
removing  the  words  "and  amount"  in 
Item  E,  removing  Items  F  and  G,  and 
redesignating  Item  H  as  Item  F. 

Note:  Form  S-6  does  not  and  the 
amendment  will  not  app>ear  in  the  Code  of 
Federal  Regulations. 
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Note:  Form  N-14  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

§  239.23    [Form  ^4-14  Amended] 

9.  Form  N-14  (referenced  in  §  239.23) 
is  amended  on  the  cover  page  by 
revising  the  Instruction  to  the  table 
"Calculation  of  Registration  Fee  under 
the  Securities  Act  of  1933"  to  read  as 
follows: 

Form  N-14 


Calculation  of  Registration  Fee  under  the 
Securities  .Act  of  1933 


Instruction 

Registrants  relying  on  section  24(f)  of  the 
Investment  Company  Act,  which  permits 
registration  of  an  indefinite  number  of 
securities,  need  not  include  the  Securities 
Act  registration  fee  table,  but  must  provide 
the  "Title  of  Securities  Being  Registered"  and 
slate  that  no  filing  lee  is  due  because  of 
reliance  on  section  24(f). 


§  239.23    [Form  N-1 4  amended] 

10.  Form  N-14  (referenced  in 
§  239.23)  is  amended  by  revising 
General  Instruction  B  to  read  as  follows: 

Form  N-14 


General  Instructions 


B.  Registration  Fee 

Section  6(b)  of  the  1933  Act  and  Rule  -jS? 
(17  CFR  230  457)  thereunder  set  forth  the  fee 
requirements  under  the  1933  Act.  Registrants 
relying  on  section  24(f)  of  the  1940  Act, 
which  permits  registration  of  an  indefinite 
number  of  shares,  are  directed  to  rule  24f-2 
under  the  1940  Act  (17  CFR  270.24f-2) 
regarding  payment  of  the  registration  fee.  If, 
contemporaneous  with  a  filing  on  Form  N— 
14.  an  open-end  management  company  is 
offering  its  securities  to  the  public  by  means 
of  a  current  prospectus  under  an  effective 
registration  statement,  the  prosf>ectus 
included  in  a  registration  statement  filed  on 
Form  N-14  may  be  used,  under  Rule  429(a] 
(17  CFR  230.429(a)).  in  connecUon  with  the 
securities  covered  by  the  earlier  registration 
statement. 


PART  27a-RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

11.  The  authority  citation  for  part  270 
is  amended  by  adding  the  following 
citation  to  read  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq..  80a-37. 
8Qa-39  unless  otherwise  noted: 

***** 

Section  270.24f-2  also  issued  under  15 
U.S.C.  80a-24(f)(4). 


$270.24«-1    [Amended] 

12.  Section  270.24e-l  is  amended  by 
removing  the  reference  "24(e)(3)"  each 
ticne  it  appears  and  adding  the  reference 
"24(e)". 

§270.24«-2    [Removed] 

13.  Section  270.24e-2  is  removed. 

§270.24f-1    [Removed] 

14.  Section  270.24f-l  is  removed. 

15.  Section  270.24f-2  is  revised  to 
read  as  follows: 

§  270.24f-2.    Registration  under  the 
Securities  Act  of  1933  of  certain  Investment 
company  securities. 

(a)  General.  Any  face-amount 
certificate  company,  open-end 
management  company  or  unit 
investment  trust  ("issuer")  that  is 
deemed  to  have  registered  an  indefinite 
amoimt  of  securities  pursuant  to  section 
24(f)  of  the  Act  (15  U.S.C.  80a-24{f)) 
shall,  not  later  than  90  days  after  the 
end  of  any  fiscal  year  during  which  it 
has  publicly  offered  such  securities,  file 
Form  24F-2  (17  CFR  274.24)  with  the 
Commission.  Form  24F-2  shall  be 
prepared  in  accordance  with  the 
requirements  of  that  Form,  and  shall  be 
accompanied  by  the  payment  of  a 
registration  fee  with  respect  to  the 
securities  sold  during  the  fiscal  year  in 
reliance  upon  registration  pursuant  to 
section  24(0  of  the  Act  calculated  in  the 
manner  specified  in  section  24(f)  of  the 
Act  and  such  Form.  An  issuer  that  pays 
the  registration  fee  more  than  90  days 
after  the  end  of  its  fiscal  year  shall  pay 
interest  in  the  manner  specified  in 
section  24(f)  of  the  Act  and  in  Form 
24F-2. 

(b)  Issuer  ceasing  operations;  mergers 
and  other  transactions.  For  purposes  of 
this  section,  if  an  issuer  ceases 
operations,  the  date  the  Lssuer  ceases 
operations  shall  be  deemed  to  be  the 
end  of  its  fiscal  year.  In  the  case  of  a 
liquidation,  merger,  or  sale  of  all  or 
substantially  all  of  the  assets  ("merger") 
of  the  issuer,  the  issuer  shall  be  deemed 
to  have  ceased  operations  for  purposes 
of  this  section  on  the  date  the  merger  is 
consummated;  provided,  however,  that 
in  the  case  of  a  merger  of  an  issuer  or 

a  series  of  an  issuer  ("Predecessor 
Issuer")  with  another  issuer  or  a  series 
of  that  issuer  ("Successor  Issuer"),  the 
Predecessor  Issuer  shall  not  be  deemed 
to  have  ceased  operations  and  the 
Successor  Issuer  shall  assume  the 
obligations,  fees,  and  redemption  credits 
of  the  Predecessor  Issuer  incurred 
piusuant  to  section  24(f)  of  the  Act  and 
§  270.24e-2  (as  in  effect  prior  to  the 
effective  date  of  its  rescission)  if  the 
Successor  Issuer: 

(1)  Had  no  assets  or  liabilities,  other 
than  nominal  assets  or  liabilities,  and  no 


operating  history  immediately  prior  to 
the  merger; 

(2)  Acquired  all  of  the  assets  and 
assumed  all  of  the  liabilities  and 
obligations  of  the  Predecessor  Issuer; 
and 

(3)  The  merger  is  not  designed  to 
result  in  the  Predecessor  Issuer  merging 
with,  or  substantially  all  of  its  assets 
being  acquired  by,  an  issuer  (or  a  series 
of  that  issuer)  that  would  not  meet  the 
conditions  of  paragraph  (b)(1)  of  this 
section. 

(c)  Counting  days.  To  determine  the 
date  on  which  Form  24F-2  must  be  filed 
with  the  Commission  under  paragraph 
(a)  of  this  section,  the  first  day  of  the  90 
day  period  shall  be  the  first  calendar 
day  of  the  fiscal  year  following  the  fiscal 
year  for  which  the  Form  is  to  be  filed. 
If  the  last  day  of  the  90  day  period  falls 
on  a  Saturday,  Sunday  or  Federal 
holiday,  the  period  shall  end  on  the  first 
business  day  thereafter. 

Note  to  paragraph  (c):  For  example,  a  Form 
24F-2  for  a  fiscal  year  ending  on  June  30 
must  be  filed  no  later  than  September  28.  If 
September  28  falls  on  a  Saturday  or  Sunday, 
the  Form  must  be  filed  on  the  following 
Monday. 

PART  239— FORMS  PRESCRIBED 
UNDER  THE  SECURITIES  ACT  OF  1933 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

16.  The  authority  citation  for  part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h.  77j,  77s, 
78c(b).  78/,  78m,  78n,  78o{d),  80a-8,  80a-24, 
and  80a-29,  unless  otherwise  noted. 

Note:  Form  N-lA  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

§§  239. 1 5A  and  274. 1 1 A    [Form  N-1  A 
Amended] 

17.  Form  N-1  A  (referenced  in 

§  239, 15A  and  §  274. IIA)  is  amended 
on  the  cover  page  by  removing  the 
words  "Calculation  of  Registration  Fee 
Under  the  Securities  Act  of  1933"  and 
the  accompanying  chart  and  note,  and 
adding  the  following: 

"Title  of  Securities  Being  Registered 

Omit  from  the  facing  sheet  reference  to  the 
other  Act  if  the  Registration  Statement  or 
amendment  is  filed  under  only  one  of  the 
Acts.  Include  the  "Approximate  Date  of 
Proposed  Public  Offering"  and  "Title  of 
Securities  Being  Registered"  only  where 
securities  are  being  registered  under  the 
Securities  Act  of  1933." 

§§  239. 1 5 A  and  274. 1 1 A    [Form  N-1  A 
Amended] 

18.  Form  N-lA  (referenced  in 

§  239.15A  and  §  274.11A)  is  amended  by 


revising  General  Instruction  B  to  read  as 
follows: 

Form  N-IA 

•  *  •         •         • 

General  Instructions 

***** 

B.  Registration  Fees 

Registration  fees  should  not  be  paid  when 
filing  this  form.  See  section  24(f)  of  the 
Investment  Company  Act  and  rule  24f-2 
thereunder. 


%%  239.15A  and  274.11  A  [Form  N-IA 
Amended] 

19.  Form  N-1  A  (referenced  in 
§  239.15A  and  §  274.11A)  is  amended  by 
revising  General  Instruction  F.2  to  read 
as  follows: 

Note:  Form  N-1  A  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  N-1  A 


General  Instructions 

*         •         •         •         • 

F.  Documents  Comprising  Registration 
Statement  or  Amendment 

***** 

2.  A  registration  statement  or  an 
amendment  thereto  which  is  filed  under  only 
the  1933  Act  shall  contain  all  the  information 
and  documents  specified  in  paragraph  1  of 
this  Instruction  F. 


H239.15A  and  274.11  A    [Form  N-IA 
Amended] 

20.  Form  N-lA  (referenced  in 

§  239.15A  and  §  274. IIA)  is  amended  by 
removing  General  Instruction  F.3  and 
redesignating  General  Instruction  F.4  as 
General  Instruction  F.3. 

Note:  Form  N-IA  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

§§239.17a  and  274.11b    [FormN-^ 
Amended] 

21.  Form  N-3  (referenced  in  §  239.17a 
and  §  274.11b)  is  amended  on  the  cover 
page  by  removing  the  words 
"Calculation  of  Registration  Fee  Under 
the  Securities  Act  of  1933"  and  the 
accompanjring  chart  and  note,  and 
adding  the  following: 

"Title  of  Securities  Being  Registered 

Omit  from  the  focing  sheet  reference  to  the 
other  Act  if  the  Registration  Statement  or 
amendment  is  filed  under  only  one  of  the 
Acts.  Include  the  "Approximate  Date  of 
Proposed  Public  Offering"  and  "Title  of 
Secimties  Being  Registered"  only  where 
securities  are  being  roistered  under  the 
Securities  Act  of  1933. 


Note:  Form  N-3  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

§§239.173  and  274.11b    [Form  N-3 
Amended] 

22.  Form  N-3  (referenced  in  §  239.17a 
and  §  274.11b)  is  amended  by  revising 
General  Instruction  B  to  read  as  follows: 

Note:  Form  N-3  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  N-3 


General  Instructions 


B.  Registration  Fees 

Registration  fees  should  not  be  paid  when 
filing  this  form.  See  section  24(f)  of  the 
Investment  Company  Act  and  rule  24f-2 
thereunder. 


§§239.178 and 274.11b    [Form N-3 
AmeiKled] 

23.  Form  N-3  (referenced  in  §  239.17a 
and  §  274.11b)  is  amended  by  revising 
General  Instruction  H.2  to  read  as 
follows: 

Note:  Form  N-3  does  not  and  the 
amendments  will  not  app>ear  in  the  Code  of 
Federal  Regulations. 

Form  N-3 


General  Instructions 


H.  Documents  Comprising  Registration 
Statement  or  Amendment 


2.  A  registration  statement  or  an 
amendment  to  it  which  is  filed  under  only 
the  1933  Act  shall  contain  all  the  information 
and  documents  specified  in  paragraph  1  of 
this  Instruction  H. 


§§239.17a  and  274.11b    [Form  N-3 
Amended] 

24.  Form  N-3  (referenced  in  §  239.17a 
and  §  274.11b)  is  amended  by  removing 
General  Instruction  H.3  and 
redesignating  General  Instructions  H.4 
and  H.5  as  General  Instructions  H.3  and 
H.4. 

Note:  Form  N-3"^oes  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

§§239.17b  and  274.11c    [Form  N-4 
Amended] 

25.  Form  N-4  (referenced  in  §  239.17b 
and  §  274.11c)  is  amended  on  the  cover 
page  by  removing  the  words 
"Calculation  of  Registration  Fee  Under 
the  Securities  Act  of  1933"  and  the 
accompanying  chart  and  note,  and 
adding  the  following: 


"Title  of  Securities  Being  Registered  .  .  . 

Omit  from  the  facing  sheet  reference  to  the 
other  Act  if  the  Registration  Statement  or 
amendment  is  filed  under  only  one  of  the 
Acts.  Include  the  "Approximate  Date  of 
Proposed  Public  Offering"  and  "Title  of 
Securities  Being  Registered"  only  where 
securities  are  being  registered  under  the 
Securities  Act  of  1933.  ' 

Note:  Form  N— 4  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

§§239.17b  and 274.11c    [FormN-4 
Amertded] 

26.  Form  N-4  (referenced  in  §  239.17b 
and  §  274.11c)  is  amended  by  revising 
General  Instruction  B  to  read  as  follows: 

Note:  Form  N— 4  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

FormN-4 


General  Instructions 


B.  Registration  Fees 

Registration  fees  should  not  be  paid  when 
filing  this  form.  See  section  24(f)  of  the 
Investment  Company  Act  and  rule  24f-2 
thereunder. 


§§239.17b  and  274.11c    [FormN-4 
AnMftded] 

27.  Form  N-4  (referenced  in  §  239.17b 
and  §  274.11c)  is  amended  by  revising 
General  Instruction  H.2  to  read  as 
follows: 

Note:  Form  N— 4  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations. 

Form  N-4 


General  Instructions 


H.  Documents  Comprising  Registration 
Statement  or  Amendment 

*•***- 

2.  A  registration  statement  or  an 
amendment  to  it  which  is  filed  under  only 
the  1933  Act  shall  contain  ail  the  information 
and  dociunents  sp>ecified  in  paragraph  1  of 
this  Instruction  H. 


§§239.17b  and  274.11c    [FormN-4 
Amended] 

28.  Form  N-4  (referenced  in  §  239.17b 
and  §  274.11c)  is  amended  by  removing 
General  Instruction  H.3  and 
redesignating  General  Instructions  H.4 
and  H.5  as  General  Instructions  H.3  and 
H.4. 

29.  Section  274.24  and  Form  24F-2 
are  revised  to  read  as  follows: 
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§  274.24    Form  24P-2,  annual  notice  of 
securities  sold  pursuant  to  registration  of 
certain  investment  company  securities. 

Form  24F-2  shall  be  used  as  the 
annual  report  filed  by  face  amount 
certificate  companies,  open-end 
management  companies,  and  unit 
investment  trusts  pursuant  to  §  270.24f- 
2  of  this  chapter  for  reporting  securities 
sold  during  the  fiscal  year. 

Note:  Form  24F-2  does  not  and  the 
amendments  will  not  appear  in  the  Code  of 
Federal  Regulations  A  copy  of  Form  24F-2 
as  proposed  to  be  revised  is  attached  as 
Appendix  I  to  this  document. 

Dated;  July  14.  1997. 

By  the  Commission 
Margaret  H.  McFarland 
Deputy  Secretary. 
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APPENDIX  I 


OMB  APPROVAL 

0MB  Number:  3235-0456 

Expires: 

Estimated  average  tmrden 

hours  per  response:  1 


U.S.  SECURITIES  AND  EXCHANGE  COMMISSION 
Washington,  D.C.    20549 

FORM  24F-2 

Annual  Rling  under  Rule  24f-2 

of  the  Investment  Company  Act  of  1 940 

Read  instructions  at  end  of  Form  before  preparing  Form. 
P/ease  print  or  type. 


1 .      Name  and  address  of  issuer: 


2.      The  name  of  each  series  or  class  of  securities  for  which  this  Form  is  filed  (leave  this  item  blank  if  the 
Form  is  beir>g  filed  for  all  series  and  classes  of  securities  of  the  issuer): 


3.      Investment  Company  Act  File  Number; 


Securities  Act  File  Numt>er: 


4(a).       Last  day  of  fiscal  year  for  which  this  Form  is  filed: 


4(b).       (  ]    Check  box  if  this  Form  is  being  filed  late  {i.e.,  more  than  90  days  after  the  end  of  the  issuer  s 
fiscal  year). 


Note:   if  the  Form  is  being  filed  more  than  90  days  after  the  end  of  the  issuer's  fiscal  year,  interest 
must  be  paid  on  tfte  registration  fee  due. 


4(c).       [  ]    Check  box  if  this  is  the  last  time  the  issuer  will  be  filing  this  Form. 


SEC  2393  (     /97) 
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5.      Calculation  of  registration  fee: 

0)  Aggregate  sale  price  of  securities  sold  during  the 

fiscal  year  pursuant  to  section  24(f): 

fii)  Aggregate  price  of  securities  redeemed  or 

repurchased  during  the  fiscal  year: 

fiii)  Aggregate  price  of  securities  redeemed  or 

repurchased  during  any  prior  fiscal  year  ending  no 
earlier  than  October  11,1 995  that  were  not 

previously  used  to  reduce  registration  fees  payable 
to  the  Commission 

fKf)  Total  available  redemption  credits  (add  Items  5(ii) 

and  5(iii)i: 

M  Net  sales  -  if  Item  5(i)  is  greater  than  Item  5{iv) 

(subtract  Item  5(iv)  from  Item  5(1)1: 


(vO  Redemption  credits  available  for  use  in  future  years 

-  if  Item  5(1)  IS  less  than  Item  5(iv)  [subtract  Item 
5(iv)  from  Item  5|l)|: 


LL 


(V(l) 


tvm) 


Multiplier  for  determining  registration  fee  (See 
Instruction  C.8): 

Registration  fee  due  (multiply  Item  5(v)  by  Item 
5(vii)]  (enter  *0'  if  no  fee  is  due): 


=  § 


Interest  due   -  if  this  Form  is  being  filed  more  than  90  days  after  the  end  of  the  issuer's  fiscal  year 
(see  Instruction  D): 

+  $ 


Total  of  the  amount  of  the  registration  fee  due  plus  any  interest  due  (Item  5(vii)  plus  Item  6): 


=  $ 


Date  the  registration  fee  and  any  interest  payment  was  sent  to  the  Commission's  lockbox 

depository:  

Account  Number: 


Method  of  Delivery: 


[  1      Wire  Transfer 

[  1      Mail  or  otfier  means 
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SIGNATURES 

This  Form  has  been  signed  below  by  the  following  persons  on  behalf  of  the  issuer  and  in  the 
capacities  and  on  the  dates  indicated. 


By  (Signature  and  Title)* 


Date 


*  Please  print  the  name  and  title  of  the  signing  officer  below  the  signature. 
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Form  24F-2 


Annual  Filing  Under  Rule  24f-2  of  the 
InTestment  Company  Act  of  1940 

Instructions 
A.  General 

1.  This  Form  should  be  used  by  an  open- 
end  management  investment  company,  face 
amount  certificate  company,  or  unit 
investment  trust  ("issuer")  for  annual  notices 
required  by  rule  24f-2  under  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a  et  seq.\ 
("Investment  Company  Act").  If  the  issuer 
has  registered  more  than  one  class  or  series 
of  securities  on  the  same  registration 
statement  under  the  Securities  Act  of  1933 
[15  U.S.C.  77a  et  seq.]  ("Securities  Act"),  the 
issuer  may  file  a  single  Form  24F-2  for  those 
classes  or  series  that  have  the  same  fiscal 
year  end.  An  issuer  choosmg  to  calculate 
registration  fees  on  a  class-by-class  or  series- 
by-series  basis  should  make  a  single  filing 
consisting  of  a  separate  Form  24F-2  for  each 
class  or  series. 

2.  This  Form  must  be  filed  within  90  days 
after  the  end  of  the  issuer's  fiscal  year.  See 
Instruction  B.4. 

3  Pursuant  to  rule  101(a)(l)(i)  of 
Regulation  S-T  |17  CFR  232.101{a)(l)(i)l  this 
Form  must  be  submitted  in  electronic  format 
using  Commission's  Electronic  Data 
Gathering.  Analysis,  and  Retrieval 
("EDGAR")  system.  Consult  the  EDGAR  Filer 
Manual  and  Appendices  for  instructions  on 
how  to  properly  construct  the  submission 
header  for  an  electronic  24F-2  EDGAR  filing. 

4.  This  Form  must  be  accompanied  by  the 
appropriate  registration  fee.  If  the  Form  is 
being  filed  late,  interest  must  be  paid.  See 
Instruction  D. 

5.  This  Form  will  be  deemed  filed  with  the 
Commission  on  the  date  on  which  it  is 
received  by  the  Commission.  The 
Commission  will  not  accept  for  filing  any 
Form  accompanied  by  insufficient  payment 
of  the  registration  fee.  A  Form  accompanied 
by  insufficient  payment  of  the  registration  fee 
will  be  returned  to  the  issuer  for  proper 
payment  and  will  not  be  deemed  filed  until 
receipt  by  the  Commission  of  proper 
payment  of  the  registration  fee.  No  part  of  the 
registration  fee  is  refundable  Issuers  should 
refer  to  rule  0-8  under  the  Investment 
Company  Act  (17  CFR  270.O-8|.  rule  3a  of 
the  Commission's  Rules  of  Informal  and 
Other  Procedures  (17  CFR  202. 3a|,  and  rule 
13(c)  under  Regulation  S-T  |17  CFR 
232.13(c)|  for  instructions  on  payment  of  fees 
to  the  Commission. 

B  Identifying  Information 

1.  Item  1 — Provide  the  name  of  the  issuer 
as  it  appears  on  the  cover  of  the  issuer's  most 
recent  Securities  Act  registration  statement  or 
post-effective  amendment. 

2  Item  2— If  the  Form  is  being  filed  for  all 
classes  and  series  of  securities  of  the  issuer. 
Item  2  may  be  left  blank. 

3.  Item  3 — The  Investment  Company  Act 
file  number  should  be  the  number  assigned 
to  the  issuer's  registration  statement  filed 
under  the  Investment  Company  Act 
(beginning  with  "81 1-  ').  The  Securities  Act 
file  number  in  Item  3  is  the  number  of  the 
registrant's  most  recent  Secrurities  Act 


registration  statement  (begiiming  with  "2-". 
"33-"  or  "333-"). 

4.  Item  4(a) — In  the  case  of  an  issuer  that 
ceases  operations,  the  date  it  ceases 
operations  is  deemed  the  last  day  of  its  fiscal 
year  for  purposes  of  section  24(f)  of  the 
Investment  Company  Act. 

5.  Item  4(b)— Check  the  box  if  the  Form  is 
filed  late.  If  the  issuer  files  the  Form  late,  the 
issuer  is  required  under  section  24(f)  to  pay 
interest  on  unpaid  amounts  at  the  average 
investment  rate  for  Treasury  and  tax  loan 
accounts.  See  Instruction  D. 

6.  Item  4(c> — Check  the  box  if  this  is  the 
last  time  the  issuer  will  be  filing  Form 
24F-2  (i.e.,  if  the  issuer  has  discontinued 
operations). 

C.  Computation  of  Registration  Fee 

1.  Item  5  is  a  work  sheet  for  calculating  the 
registration  fiee  due.  An  issuer  must  aggregate 
prices  within  each  class  or  series  for  which 
the  Form  is  being  filed.  If  the  issuer  charges 

a  front-end  sales  load  on  its  securities,  the 
aggregate  sale  price  must  include  the  sales 
load. 

2.  Special  Rule  for  Separate  Accounts — 
The  sale  price  of  securities  sold  to  an 
unmanaged  separate  account  that  offers 
interests  that  are  registered  under  the 
Securities  Act  and  on  which  a  registration  fee 
has  been  or  will  be  paid  may  be  excluded 
from  the  sale  price  of  securities  reported  in 
Item  5(i).  If  the  issuer  chooses  to  exclude  the 
sale  price  of  these  securities  from  Item  5(i). 
the  issuer  may  not  use  securities  redeemed 
or  repurchased  from  those  unmanaged 
separate  accounts  for  purposes  of 
determining  the  redemption  or  repurchase 
price  of  securities  in  Items  5(ii)  and  5(iii). 

3.  EDGAR — Report  responses  for  Item  5 
under  the  following  EDGAR  header-tags: 
Item  5(i)— <SALE-PROCEEDS> 

Item  5(iv)— <REDEEMED-VALUE> 
Item  5(viu)— <FEE-PAID> 

The  <SALE-PROCEEDS>  and 
<REDEEMED-VALUE>  tags  are  located 
immediately  after  the  <SHARES>  tag  in  the 
24F-2  submission  header. 

4.  Item  5(i) — Report  the  total  sale  price  of 
securities  sold  durir>g  the  fiscal  year  in 
reliance  upon  registration  under  section 
24(f).  Include  securities  issued  pursuant  to 
dividend  reinvestment  plans  ("DRIP  shares") 
whether  or  not  they  are  required  to  be 
registered  under  the  Securities  Act.  Do  not 
include  the  sale  price  of  securities,  if  any. 
which  were  registered  under  the  Securities 
Act  other  than  pursuant  to  section  24(f).  such 
as  securities  registered  by  post-effective 
amendment  pursuant  to  rule  24e-2  under  the 
Investment  Company  Act  as  in  effect  before 
[effective  date  of  rescission  of  rule  24e-2l. 
Example:  An  issuer  sold  1.000,000  shares, 
and  250,000  shares  had  previously  been 
registered  pursuant  to  rule  24e-2.  Item  5(i) 
should  show  the  aggregate  sale  price  of 
750,000  shares. 

5.  Item  5(ii) — Report  the  aggregate 
redemption  or  repurchase  price  of  securities 
redeemed  or  repurchased  during  the  fiscal 
year.  Do  not  include  securities  that  have  been 
redeemed  or  repurchased  and  previously 
applied  as  a  reduction  to  registration  fiees 
pursuant  to  niJe  24e-2  as  in  effect  before 
(effective  date  of  rescission  of  rule  24e-2l. 


Example:  An  issuer  with  an  August  30, 1997 
fiscal  year  end  registered  shares  pursuant  to 
rule  24e-2  in  September  1997.  The  issuer 
applied  securities  redeemed  during  its  1997 
fiscal  year  to  reduce  its  registration  fees 
payable  under  rule  24e-2.  The  redemption 
price  of  these  securities  should  not  be 
included  in  Item  5(ii). 

6.  Item  5(iii)— Report  the  aggregate 
redemption  or  repurchase  price  of  securities 
redeemed  or  repurchased  during  any  prior 
fiscal  year  ending  no  earlier  than  October  11, 
1995,  that  were  not  used  previously  to  reduce 
registration  fees  payable  to  the  Commission. 
Do  not  include  securities  that  have  been 
redeemed  or  repurchased  and  previously 
applied  as  a  reduction  to  registration  fees 
pursuant  to  rule  24e-2  as  in  effect  before 
[effective  date  of  rescission  of  rule  24e-2|.  See 
the  Example  to  Item  5(ii). 

7.  Items  5(iv)  through  5(vi>— Report  the 
sum  of  Items  5(ii)  and  5(iii)  in  Item  5(iv). 
Subtract  Item  5(iv)  from  Item  5(i).  If  Item 
5(iv)  is  less  than  Item  5(i),  report  the  result 
in  Item  5(v)  (net  sales).  If  Item  5(iv)  is  greater 
than  Item  5(i),  report  the  resulting  negative 
number  in  parentheses  in  Item  5(vi)  (net 
redemptions  or  repurchases).  The  amount  of 
redemptions  or  repurchases  reported  in  Item 
5(vi)  may  be  used  by  the  issuer  in  future 
years  to  ofEset  sales  (by  including  it  in 
response  to  Item  5(iii)  of  Form  24F-2  filed  for 
the  next  fiscal  year). 

8.  Item  5(vii)— The  multiplier  for 
calculation  of  the  registration  fee  is 
determined  by  the  Commission  in 
accordance  with  Section  6(b)  of  the 
Securities  Act  [15  U.S.C.  77f{b)l.  As  of 
October  1. 1996,  the  multiplier  was  1/3300. 
Use  of  a  decimal  factor  or  some  other  method 
to  calculate  registration  fees  may  result  in 
payment  of  an  incorrect  amount.  This 
multiplier  is  subject  to  change  from  time  to 
time,  without  notice,  by  act  of  Congress 
through  appropriations  for  the  Commission 
or  other  laws.  Issuers  should  determine  the 
current  fee  rate  prior  to  the  time  of  filing  by 
reference  to  Section  6(b)  and  any  law  or 
regulation  affecting  Section  6(b).  The 
Commission  generally  makes  available 
information  concerning  changes  in  the  fee 
rate  on  its  Internet  site  at  http:// 
www.sec.gov/news/press.  Unless  otherwise 
s(>ecified  by  act  of  Congress,  the  fee  rate  in 
effect  at  the  time  of  filing  applies  to  all 
securities  sold  during  the  fiscal  year, 
regardless  of  whether  the  fee  rate  changed 
during  the  year. 

9.  Item  5(viii) — If  the  issuer  reports  net 
redemptions  or  repurchases  in  Item  5(vi], 
report  "0"  in  Item  5(viii). 

D.  Computation  of  Interest  Due  if  Form  is 
Filed  Late 

1.  Item  6 — Section  24(f)  requires  any  issuer 
that  {jays  its  registration  fee  more  than  90 
days  after  the  end  of  its  fiscal  year  to  pay 
interest  to  the  Commission  on  unpaid 
amounts.  The  payment  of  interest  does  not 
preclude  the  Commission  from  bringing  an 
action  to  enforce  the  requirements  of  section 
24(f).  Pursuant  to  section  11  of  the  Debt 
Collection  Act  [31  USC  3717).  that  rate  is 
published  by  the  Secretary  of  the  Treasury. 
The  rate  is  subject  to  quarterly  revisions  if 
the  annual  average  of  investment  rates 
changes  by  two  percent.  Otherwise,  the  rate 
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is  computed  each  year  for  the  1 2  month 
period  ending  September  30  for  applicability 
effective  January  1  of  the  following  year.  The 
rate  in  effect  for  calendar  year  1997  is  5 
percent.  As  noted  above,  however,  that  rate 
is  subject  to  change  and  filers  owing  interest 
should  verify  the  current  interest  rate. 

2.  The  interest  is  assessed  only  on  the 
amount  of  the  registration  fee  due,  and  begins 
to  accrue  on  the  91st  day  following  the  end 
of  the  issuer's  fiscal  year.  The  amount  of 
interest  due  should  be  calculated  based  on 
the  interest  rate  in  effect  at  the  time  the 
interest  payment  is  made  using  the  following 
fbnnula: 

I  =  (X)  (Y)  (Z/365) 
Where: 

I  =  Amount  of  interest  due 
X  =  Amount  of  registration  fee  due 
Y  =  Applicable  interest  rate,  expressed  as  a 

percentage 
Z  =  Number  of  days  by  which  the  registration 

fee  payment  is  fate 

E.  Payment  and  Signature 

1 .  Item  8 — Identify  which  SEC  account 
number  (payor's  CIX  number)  was  designated 
to  receive  the  payment. 

2.  The  Form  must  be  signed  on  behalf  of 
the  issuer  by  an  authorized  officer  of  the 
issuer.  See  rule  302  of  Regulation  S-T  [17 
CFR  232.302]  regarding  signatures  on  forms 
filed  electronically. 

(FR  Doc.  97-18857  Filed  7-17-8:45  am] 
BIUJNQ  CODE  8010-01-U 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

30  CFR  Parts  202.  206,  and  21 1 
RIN  1010-AC02 

Amendments  to  Gas  Valuation 
Regulations  for  Federal  Leases 

agency:  Minerals  Management  Service, 
Interior. 

ACTION:  Notice  of  further  extension  of 
public  comment  period. 

SUMMARY:  The  Minerals  Management 
Service  (MMS)  hereby  gives  notice  that 
it  is  extending  the  public  comment 
period  for  a  notice  requesting  comments 
on  supplemental  information  which  was 
published  in  the  Federal  Register  on 
April  22,  1997.  (62  FR  19536).  In  this 
notice  MMS  withdrew  its  proposed 
rulemaking  to  amend  the  regulations  for 
valuing  natiu^l  gas  produced  from 
Federal  leases  and  requested  comments 
on  supplemental  options  for  natural  gas 
valuation. 

In  response  to  requests  for  additional 
time,  MMS  will  fiuiher  extend  the 
comment  period  from  July  23,  1997,  to 
September  22,  1997. 

DATES:  Comments  must  be  submitted  on 
or  before  September  22, 1997. 


ADDRESSES:  Written  comments  or 
suggestions  should  be  sent  to  the 
following  addresses. 

For  comments  sent  via  the  U.S.  Postal 
Service  use:  Minerals  Management 
Service.  Royalty  Management  Program, 
Rules  and  Publications  Staff,  P.O.  Box 
25165,  MS  3021.  Denver.  Colorado 
80225-0165. 

For  comments  via  courier  or  overnight 
delivery  service  use;  Minerals 
Management  Service,  Royalty 
Management  Program,  Rules  and 
Publications  Staff,  MS  3021,  Building 
85,  Denver  Federal  Center,  Room  A- 
613,  Denver,  Colorado  80225-0165. 
FOR  FURTHER  MFORMATION  CONTACT: 
David  S.  Guzy,  Chief,  Rules  and 
Publications  Staff,  phone:  (303)  231- 
3432,  FAX:  (303)  231-3385  or(303)  231- 

3194,  e-Mail:  David Guzy@  mms.gov. 

SUPPLEMENTARY  INFORMATION:  MMS 
received  requests  from  representatives 
of  the  oil  and  gas  industry  to  extend  the 
comment  period  of  this  notice.  This 
time  extension  is  in  response  to  these 
requests  in  order  to  provide  commentors 
with  adequate  time  to  provide  detailed 
comments. 

Dated:  July  15.  1997. 
Lucy  Qaen]tte8  Denett, 

Associate  Director  for  Royalty  Management. 
[FR  Doc.  97-18998  Filed  7-17-97;  8:45  am) 

BILUNO  CODE  4310-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  935 


tOH-241-FOR,  #74] 

Ohio  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

SUIMIARY:  OSM  is  reopening  the  public 
comment  period  on  a  proposed 
amendment  to  the  Ohio  permanent 
regulatory  program  (hereinafter  referred 
to  as  the  "Ohio  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA).  The 
proposed  amendment  consists  of 
revisions  to  section  150:13-6-03  of  the 
Ohio  Administrative  Code  (OAC) 
dealing  with  the  Small  Operator 
Assistance  Program  (SOAP).  The 
amendment  is  intended  to  revise  the 
Ohio  program  to  be  consistent  with  the 
corresponding  Federal  regtdations. 


DATES:  Written  comments  must  be 
received  by  4:00  p.m..  [E.D.T.]  August  4, 
1997. 

ADDRESSES:  Written  comments  and 
requests  to  speak  at  the  hearing  should 
be  mailed  or  hand  delivered  to  George 
Flieger.  Field  Branch  Chief,  at  the 
address  listed  below. 

Copies  of  the  Ohio  program,  the 
proposed  amendment,  a  listing  of  any 
scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  will  be  available  for 
public  review  at  the  addresses  listed 
below  during  normal  business  hours. 
Monday  through  Friday,  excluding 
holidays.  Each  requester  may  receive 
one  free  copy  of  the  proposed 
amendment  by  contacting  OSM's 
Appalachian  Regional  Coordinating 
Center. 

George  Rieger,  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center,  Office  of  Surface  Mining 
Reclamation  and  Enforcement.  3 
Parkway  Center.  Pittsburgh  PA  15220, 
Telephone:  (412)  937-2153 
Ohio  Division  of  Mines  and 
Reclamation,  1855  Fountain  Square 
Court.  Columbus.  Ohio  43244. 
Telephone:  (614)  265-1076. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger.  Field  Branch  Chief, 
Appalachian  Regional  Coordinating 
Center.  Telephone:  (412)  937-2153. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Ohio  Program 

On  August  16.  1982,  the  Secretary  of 
the  Interior  conditionally  approved  the 
Ohio  program.  Background  information 
on  the  Ohio  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  can  be  found  in  the  August  10, 
1982.  Federal  Register  (47  FR  34688). 
Subsequent  actions  concerning 
conditions  of  approval  and  program 
amendments  can  be  found  at  30  CFR 
935.11,  935.15.  and  935.16. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  October  3. 1996. 
(Administrative  Record  No.  OH-2170- 
00)  Ohio  submitted  a  proposed 
amendment  to  its  program  regarding  its 
SOAP  pursuant  to  SMCRA.  Ohio 
submitted  the  proposed  amendment  at 
its  own  initiative.  OSM  annoimced 
receipt  of  the  proposed  amendment  in 
the  October  18,  1996.  Federal  Register 
(61  FR  54373)  and  in  the  same 
document  opened  the  public  comment 
period  and  provided  an  opportunity  for 
a  public  hearing  on  the  adequacy  of  the 
proposed  amendment.  The  public 
comment  period  closed  on  November 
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18,  1996.  (At  the  time  of  announcement, 
the  proposed  amendment  was  identified 
as  (OH-240;  Amendment  Number  74). 
Please  note  that  the  amendment  is  now 
identified  as  (OH-241;  Amendment 
Number  74].)  However,  there  was  no 
requirement  that  historical  information 
be  collected,  as  well  as  certain  cross- 
reference  contained  in  the  proposed 
amendments  were  incorrect  or 
inadvertently  omitted  in  that  notice. 
These  were  conveyed  to  Ohio  in  a 
document  dated  April  14.  1997. 
Administrative  Record  No.  OH-2170- 
07.  Also,  Ohio  had  already  corrected 
some  of  the  cross-reference  errors  and 
submitted  corrections  to  its  proposed 
amendments  in  a  facsimile  document 
dated  April  1,  1997.  It  agreed  to  make 
additional  corrections  in  a  letter  dated 
May  27,  1997.  On  June  24.  1997,  Ohio 
submitted  its  revisions  in  response  to 
the  April  14.  1997  document. 
(Administrative  Record  Nos.  OH-2170- 
06,  OH-2170-08.  and  OH-2170-09 
respectively).  Therefore,  OSM  is 
reopening  the  public  comment  period 
only  on  the  following  proposed 
amendments: 

OAC  1501:13-6-03  Small  Operator 
Assistance  Program 

1.  OAC  1501:13-6-O3(D)(10)— The 
cited  cross-reference  regarding  the  scale 
of  topographic  maps  is  revised  from 
OAC  1501;13-9-O4  to  OAC  1501:13-4- 
09. 

2.  OAC  1501:13-6-O3(F)(2)(c}— The 
cited  cross-reference  are  revised  to  ORG 
1513.07(B)(2)(n)(i),  OAC  1501:13^1- 
04(J),  (j)(18)  through  (J)(26)  and  OAC 
1501:13-4-130),  (I)(18)  through  (J)(26). 

3.  OAC  1501:13-6-03(F)(2)(d}— The 
cited  cross-reference  are  revised  to 
include  OAC  1501:13-4-O5(K)  and 
1501:13-4  14(J)  in  addition  to  those 
already  referenced,  i.e. 
1513.07(B)(2)(m),  OAC  1501:13-M)4(A) 
and  1501:13-4-13(A). 

4.  OAC  1501:13-«-03(A)(l)(D)  and 
OAC  1501:13-6-03(F)(2)(d)  are  revised 
to  include  the  words  "and  historical" 
after  the  opening  phrase  "The  collection 
of  archaeological". 

5.  OAC  1501:13-6-03(A)(l)(C)  and 
OAC  1501:13-&-03(F)(2)(C)— The  cross- 
references  in  the  statement  "The 
development  of  cross-section  maps  and 
plans  required  under  (B)(2)  of  section 
1513.  of  the  Revised  Code."  are  revised 
to  (B)(2)(n)(i)  of  secUon  1513.07. 

6.  OAC  1501:13-6-03(A)(l)(D)  and 
OAC  1501:13-6-03(F)(2)(D)— The  cross- 
references  in  the  statement  "The 
collection  of  archaeological  information 
required  under  division  (B)(2)  of  section 
1513.  of  the  Revised  Code.  ..."  are 


revised  to  (B)(2)(m)  of  section  1513.07  of 
the  Revised  Code. 

7.  OAC  1501:13-6-03(D)(9)  is  the 
same  as  (D)(12),  therefore  (D)(9)  has 
been  deleted. 

m.  Public  Comment  Pnx:edures 

In  accordance  with  the  provisions  of 
30  CFR  732.17(h),  OSM  is  seeking 
comments  on  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  Specifically,  OSM  is  seeking 
comments  on  the  revisions  to  the  State's 
regulations  that  were  submitted  on  June 
24, 1997  (Administrative  Record  No. 
OH-2170-09),  with  the  corrections  and 
additions  as  noted  above.  Comments 
should  address  whether  the  proposed 
amendment  satisfies  the  applicable 
program  approval  criteria  of  30  CFR 
732.15.  If  the  amendment  is  deemed 
adequate,  it  will  become  part  of  the 
Ohio  program. 

Written  Comments 

Written  comments  should  be  specific, 
pertain  only  to  the  issues  proposed  in 
this  rulemsiking,  and  include 
explanations  in  support  of  the 
commenter's  recommendations. 
Comments  received  after  the  time 
indicated  under  DATES  or  at  locations 
other  than  the  Appalachian  Regional 
Coordinating  Center  will  not  necessarily 
be  considered  in  the  final  rulemaking  or 
included  in  the  Administrative  Record. 

TV.  Procedural  Determinations 

Executive  Order  12866 

This  rule  is  exempted  firom  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866 
(Regulatory  Plaxming  and  Review). 

Executive  Order  12988 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  2  of  Executive  Order  12988 
(Civil  Justice  Reform)  and  has 
determined  that,  to  the  extent  allowed 
by  law,  this  rule  meets  the  applicable 
standards  of  subsections  (a)  and  (b)  of 
that  section.  However,  these  standards 
are  not  applicable  to  the  actual  language 
of  State  regulatory  programs  and 
program  amendments  since  each  such 
program  is  drafted  and  promulgated  by 
a  specific  State,  not  by  OSM.  Under 
sections  503  and  505  of  SMCRA  (30 
U.S.C.  1253  and  1255)  and  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 


its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730.  731.  and  732  have 
been  met. 

National  Environmental  Policy  Act 

No  environmental  impact  statement  is 
required  for  this  rule  since  section 
702(d)  of  SMCRA  (30  U.S.C.  1292(d)) 
provides  that  agency  decisions  on 
proposed  State  regulatory  program 
provisions  do  not  constitute  major 
Federal  actions  within  the  meaning  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  The  State  submittal 
which  is  the  subject  of  this  rule  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities. 
Accordingly,  this  rule  will  ensure  that 
existing  requirements  previously 
promulgated  by  OSM  will  be 
implemented  by  the  State.  In  making  the 
determination  as  to  Whether  this  rule 
would  have  a  significant  economic 
impact,  the  Department  relied  upon  the 
data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Unfunded  Mandates 

This  rule  will  not  impose  a  cost  of 
$100  million  or  more  in  any  given  year 
on  any  governmental  entity  or  the 
private  sector. 

List  of  Subjects  in  30  CFR  Part  935 

Intergovernmental  relations.  Surface 
mining,  Undergroimd  mining. 

Dated:  July  10. 1997. 
AUen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 
(FR  Doc.  97-19000  Filed  7-17-97;  8:45  am] 

BtLUNG  CODE  4310-09-M 
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DEPARTMENT  OF  THE  TREASURY 
31  CFR  Part  103 

RIN  1506-AA09, 1506-AA19,  1506-nAA20 

Financial  Crimes  Enforcement 
Network;  Bank  Secrecy  Act 
Reguiations;  Money  Services 
Businesses    Money  Transmitters; 
Open  Working  Meeting 

AGENCY:  Financial  Crimes  Enforcement 

Network,  Treasury. 

ACTION:  Meeting  on  proposed  rules. 

SUMMARY:  The  Financial  Crimes 
Enforcement  Network  ("FinCEN")  will 
hold  a  working  meeting  to  give 
interested  persons  the  opportunity  to 
discuss  with  FinCEN  officials  issues 
arising  under  the  proposed  rules  for 
money  services  businesses  published 
May  21, 1997.  This  meeting,  which 
along  with  three  additional  meetings, 
was  first  announced  in  the  Federal 
Register  on  July  8,  1997,  will 
specifically  deal  with  money 
transmitters. 

DATES:  July  28,  1997,  9:30  a.m.  to  5:00 
p.m..  New  York.  NY. 
ADDRESSES:  New  York  Hilton  &  Towers, 
Rendezvous  Trianon  Room,  1335 
Avenue  of  the  Americas,  New  York, 
New  York  10019. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Legal  or  Technical:  Eileen  Dolan. 
Legal  Assistant,  Office  of  Legal  Counsel, 
FinCEN,  at  (703)  905-3590,  or  Charles 
Klingman,  Financial  Institutions  Policy 
Specialist,  FinCEN,  at  (703)  905-3602. 

Attendance:  Camille  Steele,  at  (703) 
905-3819,  or  Karen  Robb,  at  (703)  905- 
3770. 

General:  FinCEN's  Information 
telephone  line,  at  (703)  905-3848,  or 
www.ustreas.gov/treasury/bureaus/ 
fincen  ("What's  New"  section). 
SUPPLEMENTARY  INFORMATKM:  On  May 
21,  1997,  FinCEN  issued  three  proposed 
regulations  relating  to  money  services 
businesses.  The  first  proposed 
regulation  (62  FR  27890)  would  define 
money  services  businesses  and  require 
the  businesses  to  register  with  the 
Department  of  the  Treasury  and  to 
maintain  a  current  list  of  their  agents. 
The  second  proposed  regulation  (62  FR 
27900)  would  require  money 
transmitters,  and  issuers,  sellers,  and 
redeemers,  of  money  orders  and 
traveler's  checks,  to  report  suspicious 
transactions  involving  at  least  $500  in 
funds  or  other  assets.  The  third 
proposed  regulation  (62  FR  27909) 
would  require  money  transmitters  and 
their  agents  to  report  and  retain  records 
of  transactions  in  currency  or  monetary 


instruments  of  at  least  $750  but  not 
more  than  $10,000  in  connection  with 
the  transmission  or  other  transfer  of 
funds  to  any  person  outside  the  United 
States,  and  to  verify  the  identity  of 
senders  of  such  transmissions  or 
transfers. 

On  July  8,  1997  (62  FR  36475), 
FinCEN  announced  that  it  would  hold 
four  working  meetings  to  give  interested 
persons  the  opportunity  to  discuss  with 
FinCEN  officials  issues  arising  under 
the  proposed  regulations.  At  that  time, 
only  the  specific  time  and  address  of  the 
first  meeting,  scheduled  for  July  22, 
1997,  dealing  specifically  with  the 
definition  and  registration  of  money 
services  businesses,  had  been 
determined.  FinCEN  indicated  that  the 
specific  time  and  address  of  the 
remaining  meetings  would  be 
announced  later. 

FinCEN  is  announcing  today  the  time 
and  address  of  the  second  meeting, 
which  is  scheduled  for  July  28,  1997. 
This  meeting  is  being  held  specifically 
to  discuss  issues  arising  under  the 
regulations  as  they  relate  to  money 
transmitters.  The  meeting  is  not 
intended  as  a  substitute  for  FinCEN's 
request  for  written  comments  in  the 
notice  of  proposed  rulemaking 
published  May  21,  1997.  Rather,  the 
meeting  is  intended  to  help  make  the 
comment  process  as  productive  and 
interactive  as  possible  by  providing  a 
forum  between  the  industry  and  FinCEN 
concerning  the  issues  arising  under  the 
proposed  regulation.  The  meeting  will 
be  open  to  the  public  and  will  be 
recorded.  A  transcript  of  the  meeting 
will  be  available  for  public  inspection 
and  copying;  prepared  statements  will 
be  accepted  for  inclusion  in  the  record. 
Accordingly,  oral  or  written  material  not 
intended  to  be  disclosed  to  the  public 
should  not  be  raised  at  the  meeting. 

In  the  interest  of  providing  as  broad 
and  convenient  an  opportunity  as 
possible  for  persons  to  discuss  these 
regulatory  measures,  FinCEN  will 
provide  time  (approximately 
midaftemoon)  during  this  meeting  to 
discuss  issues  relating  to  any  of  the 
three  rules  published  May  21,  1997. 
Thus,  persons  wishing  to  discuss 
aspects  of  the  rules  other  than  those  for 
which  a  particular  meeting  is  called 
may  wish  to  participate  in  one  or  more 
of  the  meetings. 

Persons  wishing  to  attend  or  to 
participate  in  this  second  meeting 
should  inform  either  Camille  Steele  or 
Karen  Robb  as  listed  under  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 


Dated:  July  15,  1997. 
Eileen  P.  Dolan, 

Federal  Register  Liaison  Officer,  Financial 
Crimes  Enforcement  Network. 
iPR  Doc  97-19001  Filed  7-17-^7;  8:45  am] 
BILUNQ  CODE  ttM-tO-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  110 

[CGD01-97-017] 

RtN2115-AA9e 

Special  Anchorage  Area:  Special 
Anchorage,  Hudson  River,  at  Hyde 
Park.  NY 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
disestablish  the  special  anchorage 
located  at  Hyde  Park,  NY.  The 
Poughkeepsie  Yacht  Club  has  requested 
the  diseastablishement  of  this  special 
anchorage  because  it  is  unsuitable  for  its 
intended  purpose.  Once  disestablished, 
any  vessels  seeking  to  anchor  in  this 
area  will  be  required  to  exhibit 
anchorage  lights  in  accordance  with  the 
rules  of  the  road. 

DATES:  Comments  must  be  received  on 
or  before  September  16,  1997. 
ADDRESSES:  Comments  should  be 
mailed  to  Lieutenant  Junior  Grade  David 
D.  Gefell.  Waterways  Oversight  Branch, 
Coast  Guard  Activities  New  York,  212 
Coast  Guard  Drive,  Staten  Island,  NY 
10305.  The  telephone  number  is  718- 
354-4195. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  David  D.  Gefell, 
(718) 354-4195. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written  data, 
views,  or  arguments.  Persons  submitting 
comments  should  include  their  names 
and  address,  identify  this  rulemaking 
(CGDOl-97-017)  and  the  specific 
section  of  the  proposal  to  which  their 
comments  apply,  and  give  reasons  for 
each  comment.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  a  stamped,  self- 
addressed  postcard  or  envelope. 

The  Coast  Guard  will  consider  all 
comments  received  during  the  comment 
period.  It  may  change  this  proposal  in 
view  of  the  comments.  The  Coast  Guard 
plans  no  public  hearing:  however, 
persons  may  request  a  pubic  hearing  by 
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writing  to  the  Waterways  Oversight 
Branch  at  the  address  under  ADDRESSES. 
The  request  should  include  the  reasons 
why  a  hearing  would  be  beneficial.  If  it 
is  determined  that  the  opportunity  for 
oral  presentations  will  aid  this 
rulemaking,  the  Coast  Guard  will  hold 
a  public  hearing  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register 

Background  and  Purpose 

The  Poughkeepsie  Yacht  Club  has 
requested  the  disestablishment  of  the 
special  anchorage  located  at  mile  72.7 
on  the  east  bank  of  the  Hudson  River, 
at  Hyde  Park,  NY.  This  special 
anchorage  is  described  in  33  CFR 
§110.60,  paragraph  (p-3).  Special 
anchorages  are  areas  of  water  in  which 
vessels  of  not  more  than  65  feet  in 
length  may  anchor  without  exhibiting 
anchor  lights.  The  Poughkeepsie  Yacht 
Club  lies  adjacent  to  this  special 
anchorage  and  is  its  principal  user. 
However,  the  Poughkeepsie  Yacht  Club 
has  requested  disestablishment  for  the 
following  reasons: 

(1)  The  special  anchorage  is  a 
hindrance  to  yacht  club  activities,  many 
of  which  occur  within  the  limited  area 
available  which  is  not  encumbered  by 
the  seasonal  weed  bed  or  the  shallow 
water  depth  at  mean  low  water; 

(2)  The  special  anchorage  is  not  u^d 
in  the  winter.  All  yacht  club  moorings 
and  docks  must  be  removed  annually  in 
this  reach  of  the  Hudson  River  due  to 
the  substantial  ice  build  up;  and 

(3)  Transient  vessels  anchor 
approximately  1500  feet  north  of  the 
special  anchorage  to  use  Esopus  Island 
as  a  breakwater  to  block  wake  action 
caused  by  commercial  shipping  which 
transits  west  of  the  island. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  The 
Coast  Guard  expects  the  economic 
impact  of  this  proposal  to  be  so  minimal 
that  a  full  Regulatory  Evaluation  under 
paragraph  10(e)  of  the  regulatory 
policies  and  procedures  of  DOT  is 
uimecessary.  The  principal  users  of  this 
special  anchorage  are  the  members  of 
the  Poughkeepsie  Yacht  Club  who  fully 
understand  the  impact  of  their  request. 
Additionally,  the  Coast  Guard  is 
unaware  of  any  boaters  other  than  the 


members  of  the  Poughkeepsie  Yacht 
Club  who  anchor  or  use  moorings  in 
this  special  anchorage. 

Small  Entities 

The  Coast  Guard  has  considered  the 
economic  impact  of  this  rule  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  For  the  reasons  discussed  in 
the  Regulatory  Evaluation  section,  the 
Coast  Guard  expects  that  the  proposed 
rule,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  If, 
however,  you  think  that  your  business 
or  organization  qualifies  as  a  small 
entity  and  that  this  rule  will  have 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  explaining  why  you  think  it 
qualifies  and  in  what  way  and  to  what 
degree  this  rule  will  economically  affect 
it. 

Collection  of  Information 

This  proposal  contains  no  collection- 
of-information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  under  the  principles  and  criteria 
contained  in  Executive  Order  12612  and 
has  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  since  this  rule 
disestablishes  a  special  anchorage, 
under  2.B.2.e.(34)(f)  of  Commandant 
Instruction  M16475.1B  (as  reviewed  by 
59  FR  38654,  July  29,  1994).  it  is 
categorically  excluded  from  further 
environmental  documentation. 

List  of  Subjects  in  33  CFR  Part  110 

Anchorage  grounds. 

Proposed  Regulation 

For  reasons  set  out  in  the  preamble, 
the  Coast  Guard  proposes  to  amend  33 
CFR  part  110.60  as  follows: 

PART1 1 0— {AMENDED] 

1.  The  authority  citation  for  Part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471,  2071;  49  CFR 
1.46  and  33  CFR  1.05-l(g).  Section  110.1a 
and  each  section  listed  in  it  are  also  issued 
under  33  U.S.C.  1223  and  1231. 

§110.60    [Amended] 

2.  In  section  110.60,  paragraph  (p-3) 
is  removed. 


Dated;  June  16, 1997. 
J.L.  Linnon, 

Rear  Admiral.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  97-18991  Filed  7-17-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Partial 

[FRL-6860-7] 

Proposed  Rule  to  Withdraw  From 
Federal  Regulations  the  Applicability 
to  Alaska's  Waters  of  Arsenic  Human 
Health  Criteria 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Proposed  rule;  re-opening  of 

comment  period. 

SUMMARY:  The  purpose  of  this  document 
is  to  re-open  the  public  comment  period 
on  this  proposed  rule  for  an  additional 
two  weeks  period. 
DATES:  EPA  will  now  accept  public 
comments  on  its  proposed  withdrawal 
of  the  human  heailth  criteria  for  arsenic 
applicable  to  Alaska  until  August  4, 
1997.  Comments  postmarked  after  this 
date  may  not  be  considered. 
ADDRESSES:  An  original  plus  2  copies, 
and  if  possible  an  electronic  version  of 
the  comments  either  in  WordPerfect  or 
ASCII  format,  should  be  addressed  to 
Sally  Brough.  U.  S.  EPA  Region  10, 
Office  of  Water,  1200  Sixth  Avenue. 
Seattle,  Washington  98101. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Leutner  at  EPA  Headquarters.  Office  of 
Water  (4305),  401  M  Street,  SW, 
Washington,  D.C.  20460  (telephone: 
202-260-1542),  or  Sally  Brough  in 
EPA's  Region  10  (telephone:  206-553- 
1295). 

SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  appeared  in  the  Federal 
Register  on  May  21.  1997  (62  FR  27707) 
and  provided  for  a  public  comment 
period  of  45  days  which  closed  on  July 
7.  1997.  Shortly  before  that  closing  date, 
officials  of  several  groups  in  Alaska 
contacted  the  Environmental  Protection 
Agency  (EPA)  and  requested  an 
extension  of  the  comment  period.  These 
officials  cited  difficulty  in  obtaining 
certain  documents  in  the  administrative 
record  within  the  short  comment  period 
provided  by  EPA.  To  be  fair  to  all 
parties  who  may  want  to  provide 
comments,  EPA  is  re-opening  the 
comment  period  for  an  additional  2 
weeks  from  the  date  of  publication  of 
this  Notice. 
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List  of  Subiects  in  40  CFR  Part  131 

Environmental  protection.  Water 
pollution,  Water  quality  standards. 
Robert  Perdasepe, 
Assistant  Administrator  for  Water. 
[FR  Doc.  97-18970  Filed  7-17-97;  8.45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
IOPP-300506;  FRL-5717-^ 

Com  Gluten;  Proposed  Exemption 
From  the  Requirement  of  a  Pesticide 
ToierarKe 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  Rule. 

SUMMARY:  EPA  is  proposing  to  establish 
an  exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
pesticide  com  gluten,  also  known  as 
com  gluten  meal,  when  used  as  a 
herbicide  in  or  on  various  food 
commodities.  The  exemption  from  the 
requirement  of  a  tolerance  is  being 
proposed  by  the  Agency  on  its  own 
initiative. 

DATES:  Comments,  identified  by  the 
docket  control  number  [OPP-300505]. 
must  be  received  on  or  before 
September  16.  1997. 
ADDRESSES:  By  mail,  submit  written 
comments  to:  Information  and  Records 
Integrity  Branch.  Public  Information  and 
Services  Divison  (7506C),  Office  of 
Pesticides  Programs,  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  DC  20460.  In  person  bring 
comments  to:  Rm.  1132.  CM  #2,  1921 
Jefferson  Davis  Highway,  Arlington,  VA. 

Comments  and  data  may  also  be 
submitted  electronically  by  following 
the  instructions  imder 
"SUPPLEMENTARY  INFORMATION." 
No  confidential  business  information 
should  be  submitted  through  e-mail. 

Information  submitted  as  a  comment 
concerning  this  document  may  be 
claimed  confidential  by  marking  any 
part  or  all  of  that  information  as 
"Confidential  Business  Information" 
(CBI).  CBI  should  not  be  submitted 
through  e-mail.  Information  marked  as 
CBI  will  not  be  disclosed  except  in 
accordance  with  procedures  ^t  forth  in 
40  CFR  part  2.  A  copy  of  the  comment 
that  does  not  contain  CBI  must  be 
submitted  for  inclusion  in  the  public 
record.  Information  not  marked 
confidential  may  be  disclosed  pnblicly 
by  EPA  without  prior  notice.  All  written 
comments  will  be  available  for  public 


inspection  in  Rm.  1132  at  the  address 
given  above,  fiom  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  COWTACT:  By 
mail:  Freshteh  Toghrol,  Biopesticides 
and  Pollution  Prevention  Division 
(7501W),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  401 
M  St..  SW.,  Washington,  DC  20460. 
Office  location,  telephone  number,  and 
e-mail  address:  5th  Floor,  Crystal 
Station  1,  2805  Crystal  Drive,  Arlington, 
VA;  Telephone  number  (703)  308-7014, 
e-mail: 

toghrol.&eshtehdepamaiI.epa.gov. 
SUPPLa»fTARY  INFORMATION:  Pursuant 
to  section  408(d)  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA)  and  21 
U.S.C.  346a(d).  EPA  proposes  to  amend 
40  CFR  180.1164  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  the  biochemical 
pesticide  com  gluten,  also  known  as 
com  gluten  meal,  when  applied  in 
accordance  with  good  agricultural 
practices  in  or  on  all  food  conunodities. 
Pursuant  to  section  408(d)(2)(a){i)  of  the 
FFDCA,  as  amended,  the  Agency  is 
issuing  this  proposed  exemption  on  its 
own  initiative. 

I.  Cora  GIntea 

Com  gluten  is  classified  by  Food  and 
Drug  Administration  as  GRAS  (Direct 
Food  Substances  Affirmed  As  Generally 
Recognized  As  Safe,  21  CFR  184.1321). 

A.  Proposed  Use  Practices 

Com  gluten,  also  known  as  com 
gluten  meal,  is  proposed  to  be  used  as 
an  herbicide  in  or  on  all  food 
commodities.  The  rate  of  application 
and  number  of  applications  will  not  be 
limited  because  com  gluten  is  a  protein 
(food-by  product)  obtained  from  com. 

B.  Product  Identity/Chemistry 

1.  Com  gluten.  Com  gluten  (Cas  Reg. 
No.  66071-96-3).  also  known  as  com 
gluten  meal,  is  the  principal  protein 
component  of  com  endosperm.  It 
consists  mainly  of  zein  and  glutelin,  and 
is  a  by-product  of  the  wet  milling  of 
com  for  starch.  The  gluten  fraction  is 
washed  to  remove  residual  water 
soluble  proteins.  Com  gluten  is  also 
produced  as  a  by-product  during  the 
conversion  of  the  starch  in  whole  or 
various  fractions  of  dry  milled  com  to 
com  syrups. 

a.  The  ingredient  is  used  as  a  nutrient 
supplement  as  defined  in  21  CFR 
170.3(o)(20)  and  a  texturizer  as  defined 
in2lCFRl70.3(oM32). 

b.  The  ingredient  is  used  in  food  at 
levels  not  to  exceed  current  good 
manufacturing  practice. 


c.  Prior  sanctions  for  this  ingredient 
different  from  the  uses  established  in 
this  section  do  not  exist  or  have  been 
waived. 

Com  gluten  is  also  classified  by  EPA 
as  a  pesticide  not  requiring  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  regulation  (Exemptions  For 
Pesticides  of  a  Character  Not  Requiring 
FIFRA  Regulation,  40  CFR  152.25).  Com 
gluten  is  listed  under  40  CFR 
152.25(g)(1): 

§  152.25  Exemptions  for  pesticides  of  a 
character  not  requiring  FJFRA  regulation. 

(g)  Minimum  risk  pesticides — (1)  Exempted 
products.  Products  containing  the  following 
active  ingredients  are  exempt  from  the 
requirements  of  FIFRA.  alone  or  in 
combination  with  other  substances  listed  in 
this  paiagjraph,  provided  that  all  of  the 
criteria  of  this  section  are  met 
***** 

(2)  Permitted  inerts.  A  pesticide  product 
exempt  under  paragraph  (gKl)  of  this  section 
may  only  include  inert  ingredients  listed  in 
the  most  current  List  4A  *     *     * . 

(3)  Other  conditions  of  exemption.  All  of 
the  following  conditions  must  be  met  for 
products  to  be  exempted  under  this  section: 

(i)  Each  product  containing  the  substance 
must  bear  a  label  identifying  the  name  and 
percentage  (by  weight)  of  each  active 
ingredient  and  the  name  of  each  inert 
ingredient 

(ii)  The  product  must  not  bear  claims 
either  to  control  or  mitigate  microorganisms 
that  pose  a  threat  to  human  health,  including 
but  not  limited  to  disease  transmitting 
bacteria  or  viruses,  or  claim  to  control  insects 
or  rodents  carrying  specific  diseases, 
including,  but  not  limited  to  ticks  that  carry 
Lyme  disease. 

(iii)  The  product  must  not  include  any 
false  and  misleading  labeling  statements, 
including  those  listed  in  40  CFR  156.10 
(aK5)(i)  through  (viii). 

Based  upon  the  information  provided 
above.  EPA  has  found  that  when  com 
gluten  is  used  in  accordance  with  good 
agricultural  practice,  the  ingredient  is 
useful  and  a  tolerance  is  not  necessary 
to  protect  public  health.  Therefore,  EPA 
proposes  that  an  exemption  from  the 
requirement  of  a  tolerance  be 
established  for  residues  of  the  herbicide 
com  gluten,  when  used  as  an  active 
ingredient  for  end-use  formulations. 

2.  Magnitude  of  Residue.  The  Agency 
believes  that  com  gluten  residues  are 
non-toxic  since  com  gluten  occurs 
naturally  in  food  and  the  environment. 

3.  Analytical  method.  The  analytical 
method  is  not  needed  because  com 
gluten  residues  consist  of  proteins, 
which  will  not  be  distinguishable  from 
those  proteins  present  in  the  crop. 

C.  Mammalian  Toxicological  Profile 

Com  gluten  is  a  protein  found  in  food 
consumed  by  humans,  and  animals,  and 
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is  non-toxic  to  humans,  and  animals. 
The  Agency  therefore,  supports  the 
exemption  from  the  requirement  of  a 
tolerance  for  com  gluten. 

D.  Aggregate  Exposure 

1 .  Dietary  exposure.  Under  this 
proposed  tolerance  exemption,  oral 
exposure  to  crops  containing  com 
gluten  may  occur;  however,  due  to  the 
product's  lack  of  mammalian  toxicity, 
such  exposure  will  not  be  harmful  to 
humans. 

2.  Drinking  water  and  non  dietary 
exposure  Corn  gluten  is  a  food  by- 
product and  its  use  in  residential,  home 
garden,  or  lawn  care  situations,  as  well 
as  other  potential  sources  of  dietary  and 
non-dietary  exposure  to  the  general 
population  such  as  drinking  water  and 
non-occupational  exposures,  are  not 
expected  to  be  significant  or  harmful  to 
human  health. 

E.  Cumulative  Effects 

Since  com  gluten  is  not  toxic  to 
mammals,  it  is  unlikely  that  it  will  have 
any  cumulative  toxic  effects  when  used 
with  other  pesticides  or  substances. 

F.  Safety  Determination 

1.  Population  in  general.  Corn  gluten 
is  a  non-toxic  protein,  isolated  from 
com.  a  plant  used  as  food  by  humans 
and  as  feed  by  animals.  Com  has  been 
used  as  food  and  feed  as  long  as  com 
has  been  known  to  and  used  by 
humankind,  with  no  reported  adverse 
effects.  Based  on  this,  the  Agency 
believes  that  the  aggregate  exposure  to 
corn  gluten  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  The 
Agency  also  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  com 
gluten  residues  and  that  exempting  com 
gluten  from  the  requirement  of  a 
tolerance  is  safe. 

2.  Infants  and  children.  Residues  of 
com  gluten  pose  no  potential  toxicity  to 
infcnts  and  children.  Due  to  the  lack  of 
adverse  effects  and  negligible  exposure, 
the  Agency  concludes  with  reasonable 
certainty,  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  com  gluten. 

G.  Existing  Tolerances 

No  tolerances  or  exemptions  from 
requirements  of  tolerances  have  been 
issued  in  the  United  States  or 
internationally  for  com  gluten. 


n.  Public  Record 

The  official  record  for  this 
mlemaking,  as  well  as  the  public 
version,  has  been  established  for  this 
notice  of  filing  under  docket  control 
number  (OPP-30050?]  (including 
comments  and  data  submitted 
electronically  as  described  below).  A 
public  version  of  this  record,  including 
printed,  paper  versions  of  electronic 
comments,  which  does  not  include  any 
information  claimed  as  CBI,  is  available 
for  inspection  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  official  record  is  located 
at  the  Virginia  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document. 

Electronic  comments  can  be  sent 
directly  to  EPA  at: 

opp-aocket@epamail.epe.gov 

Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  5.1  file  format  or  ASCII  file 
format.  All  comments  and  data  in 
electronic  form  must  be  identified  by 
the  docket  control  number  [OPP- 
300505).  Electronic  comments  on  this 
proposed  rule  may  be  filed  online  at 
many  Federal  Depository  Libraries. 

m.  Regulatory  Assessment 
Requirements 

This  action  proposes  to  establish  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(e).  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  In  addition,  this 
proposed  rule  does  not  contain  any 
information  collections  subject  to  OMB 
approval  under  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  under  Title  n  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Pub.L.  104—4).  Nor  does  it  require  any 
prior  consultation  as  specified  by 
Executive  Order  12875,  entitled 
Enhancing  the  Intergovernmental 
Partnership  (58  FR  58093,  October  28, 
1993).  or  special  considerations  as 
required  by  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 


Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  Febmary  16, 
1994),  or  require  special  OMB  review  in 
accordance  with  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 

In  addition,  under  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agency  previously  assessed 
whether  establishing  tolerances, 
exemptions  from  tolerances,  raising 
tolerance  levels  or  expanding 
exemptions  might  adversely  impact 
small  entities  and  concluded,  as  a 
generic  matter,  that  there  is  no  adverse 
economic  impact.  The  factual  basis  for 
the  Agency's  generic  certification  for 
tolerance  actions  published  on  May  4, 
1981  (46  FR  24950),  and  was  provided 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  40  CFR  Part  ISO 

Environmental  protection. 
Agricultural  commodities,  Food 
additives,  Feed  additives.  Pesticides  and 
pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  7,  1997. 

Janet  L.  Andersen. 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Therefore,  40  CFR  Chapter  I,  part  180 
is  amended  as  follows: 

PART  180— (AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  346a  and  371. 

2.  Section  180.1164  is  amended  by 
adding  new  paragraph  (c)  to  read  as 
follows: 

§  1 80. 11 64    Food  and  food  by-products; 
exemption  from  ttw  requirement  of  a 
tolerance. 

***** 

(c)  Corn  gluten  is  exempt  from  the 
requirement  of  a  tolerance  on  all  food 
commodities  when  used  as  an  herbicide 
in  accordance  with  good  agricultural 
practice. 

[FR  Doc.  97-18973  Filed  7-17-97;  8:45  amj 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicable  to  the 
public,  ^k>tices  of  hearings  snd  investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statemerrts  of  organization  arxj  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Form  FCS-i250, 
Food  Coupon  Accountability  Report 

AQENCY:  Food  and  Consumer  Service, 
USDA. 

ACTKM:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on  the 
proposed  information  collection.  This 
notice  announces  the  Food  and 
Consumer  Service's  (FCS)  intention  to 
request  that  the  Office  of  Management 
and  Budget  (OMB)  review  of  the 
agency's  proposal  to  continue  requiring 
information  collection  on  Form  FCS- 
250,  Food  Coupon  Accountability 
Report.  Section  4(c)  of  the  Food  Stamp 
Act  of  1977  (the  Act)  provides  that  the 
Secretary  issue  regulations  deemed 
necessary  or  appropriate  for  the 
effective  and  efficient  administration  of 
the  Food  Stamp  Program  (FSP). 
Requirements  in  section  7  of  the  Act 
authorize  the  Secretary  to  prescribe 
procedures  for  the  accountability  of 
food  stamp  coupons  including  delivery, 
monitoring  the  level  of  inventories, 
documentation,  and  security  as 
requirements  for  coupon  issuers  and 
bulk  storage  points.  Further,  section  7(f) 
of  the  Act  provides  that  State  agencies 
shall  be  strictly  liable  to  the  Secretary 
for  any  financial  lossec  involved  in  the 
acceptance,  storage,  and  issuance  of 
food  stamp  benefits.  The  information 
collected  on  Form  FCS-250  provides 
data  which  is  used  in  the  preparation  of 
State  agency  liability  billings  for  coupon 
losses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  16, 
1997. 


ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  James  I. 
Porter,  Assistant  Branch  Chief,  State 
Administration  Branch,  Food  Stamp 
Program,  Food  and  Consumer  Service, 
U.S.  Department  of  Agricultiu^,  3101 
Park  Center  Drive,  Alexandria,  VA 
22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
regarding  this  information  collection 
should  be  directed  to  James  I.  Porter, 
(703) 305-2385. 

SUPPLEMENTARY  INFORMATKMf: 

Title:  Food  Coupon  Accountability 
Report. 

OMB  Number:  0584-0009. 

Form  Number:  FCS-250. 

Expiration  Date:  October  31,  1997. 

Type  of  Request:  Extension  of  a 
ciurently  approved  information 
collection. 

Abstract:  Pursuant  to  the  Act,  Part 
274.4(b)(1)  of  the  FSP  regulations 
requires  the  completion  and  submission 
of  Form  FCS-250,  Food  Coupon 
Accountability  Report,  including 
supporting  documentation,  by  coupon 
issuers  and  bulk  storage  points  the  State 
agencies.  The  monthly  FCS-250  report 
shall  reflect  the  beginning  and  end-of- 
month  inventories,  receipt  and  transfer 
of  coupon  shipments,  coupons  returned 
to  inventory,  and  credits. 

Affected  Public:  State  and  local 
governments,  individuals  and  FSP 
participants. 

Estimated  Number  of  Respondents: 
1,587. 


Number  of  Responses  Per 
Respondent:  12. 

Estimated  Total  Annual  Burden: 
57,132. 

Dated:  July  10,  1997. 
WilUaai  E.  Ludwig. 

Administrator,  Food  and  Consumer  Service. 
[FR  Etoc.  97-18960  Filed  7-17-97;  8:45  am) 

BHJJNG  CODE  341»-30-P 

DEPARTMENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Form  FCS-135, 
Affidavit  of  Return  or  Exchange  of 
Food  Coupons 

AGENCY:  Food  and  Consumer  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections.  This 
notice  announces  the  Food  and 
Consumer  Services  (FCS)  intention  to 
request  that  the  Office  of  Management 
and  Budget  (OMB)  review  and  approve 
the  agency's  proposal  to  continue 
requiring  the  use  of  Form  FCS-135, 
Affidavit  of  Return  or  Exchange  of  Food 
Coupons,  for  another  three  years. 
Section  4(c)  of  the  Food  Stamp  Act  of 
1977  (the  Act)  provides  that  the 
Secretary  issue  regulations  deemed 
necessary  or  appropriate  for  the 
effective  and  efficient  administration  of 
the  Food  Stamp  Program  (FSP). 
Requirements  in  section  7  of  the  Act 
authorize  the  Secretary  to  prescribe 
procedures  for  food  stamp  benefit 
issuance,  use,  and  accountability. 
Section  13  of  the  Act  authorizes  the 
Secretary  to  delegate  to  the  State 
agencies  the  responsibility  for 
establishment  and  collection  of 
overissuance  claims  against  households. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  16, 
1997. 

ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
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accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  James  I. 
Porter,  Assistant  Branch  Chief,  State 
Administration  Branch,  Food  Stamp 
Program,  Food  and  Consumer  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  .Mexandria,  VA 
22302. 

All  responses  to  this  notice  will  be 
suimnarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
FOR  FURTHER  INFORMIATIOM  CONTACT: 
Requests  for  additional  information 
regarding  this  information  collection 
should  be  directed  to  James  I  Porter, 
(703) 305-2385. 

SUPPLEMENTARY  INFORMATK3N: 

Title:  Affidavit  of  Returned  or 
Exchange  of  Food  Coupons. 

OMB  Number:  0584-0052. 

Form  Number:  FCS-135. 

Expiration  Date:  W/ 30/97. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Pursuant  to  the  Act,  Part 
274. 6(n  of  the  FSP  regulations  provides 
that  delivered  Authorization  To 
Participate  (ATP)  cards  and  food  stamp 
coupons  that  are  improperly 
manufactured  or  partisilly  mutilated 
may  be  returned  for  replacement.  If 
identifiable,  such  returned  ATP  cards 
and  food  stamp  coupons  shall  be 
exchanged  Loose  or  Intact  books  of  food 
stamp  coupons  may  be  returned  by 
participants  and  other  individuals  for  a 
variety  of  circumstances:  Because  the 
coupons  were  found;  death  of  a 
participant;  overissuance;  termination  of 
participation;  payment  of  a  claim;  etc. 
Part  273.18(j)  of  the  FSP  regulations 
provides  that  if  coupon  books  collected 
from  households  as  payment  for  claims 
are  returned  intact  and  in  usable  form, 
the  coupon  books  may  be  returned  to 
inventory.  Coupon  return  activity,  who 
made  the  return  and  the  amount,  why, 
and  the  exchange  of  coupons,  if 
appropriate,  are  documented  on  Form 
FCS-135,  Affidavit  of  Return  or 
Exchange  of  Food  Coupons.  A  copy  of 
the  completed  form  is  retained  by  the 
servicing  office,  a  copy  is  provided  as  a 
receipt  for  the  returned  and  exchanged 


coupons,  and  a  copy  is  used  to  transmit 
unusable  food  stamp  coupons  to  the 
destruction  point. 

Affected  Public:  State  and  local 
governments,  individuals  and  FSP 
participants. 

Estimated  Number  of  Respondents: 
5.861. 

Number  of  Response  Per 
Respondent:  7.26. 

Estimated  Total  Annual  Burden: 
11.642. 

July  10, 1997. 
Willum  E.  Lndwig, 

Administrator,  Food  and  Consumer  Service. 
|FR  Doc.  97-18961  Filed  7-17-97;  8:45  am] 

BiLUNG  CODE  3410-30-P 


DEPARTiyiENT  OF  AGRICULTURE 

Food  and  Consumer  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Form  FCS-46, 
issuance  Reconciliation  Report 

agency:  Food  and  Consumer  Service. 

USDA. 

action:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on  the 
proposed  information  collection.  This 
notice  announces  the  Food  and 
Consumer  Service's  (FCS)  intention  to 
request  that  the  Office  of  Management 
and  Budget  (OMB)  review  of  the 
agency's  proposal  to  continue  requiring 
information  collection  on  Form  FCS— 46, 
Issuance  Reconciliation  Report.  Section 
4(c)  of  the  Food  Stamp  Act  of  1977  (the 
Act)  provides  that  the  Secretary  issue 
regulations  deemed  necessary  or 
appropriate  for  the  effective  and 
efficient  administration  of  the  Food 
Stamp  Program  (FSP).  Requirements  in 
section  7  of  the  Act  authorize  the 
Secretary  to  prescribe  procedures  for 
food  stamp  benefit  issuance,  use,  and 
accountability.  Further,  section  7(f)  of 
the  Act  provides  that  State  agencies 
shall  be  strictly  liable  to  the  Secretary 
for  any  financial  losses  involved  in  the 
acceptance,  storage,  and  issuance  of 
food  stamp  benefits.  Form  FCS-46 
requires  that  State  agencies  report  the 
reconciliation  results  from  all  issuance 
systems,  for  liability  assessment  and 
billing  purposes. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  16. 
1997. 

ADDRESSES:  Comments  are  invited  on: 
(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  James  I. 
Porter,  Assistant  Branch  Chief,  State 
Administration  Branch.  Food  Stamp 
Program,  Food  and  Consumer  Service, 
U.S.  Department  of  Agriculture,  3101 
Park  Center  Drive,  Alexandria.  VA 
22302. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

FOR  FURTHER  INFORMATKW  CONTACT: 

Requests  for  additional  information 
regarding  this  information  collection 
should  be  directed  to  James  I.  Porter, 
(703) 305-2385. 

SUPPLEMENTARY  INFORMATION: 

Title:  Issuance  Reconciliation  Report. 

OMB  Number:  0584-0080. 

Form  Number:  FCS— 46. 

Expiration  Date:  11/30/97. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Pursuant  to  the  Act.  Part 
274.4(b)(2)  of  die  FSP  regulations 
requires  the  completion  and  submission 
of  Form  FCS— 46,  Issuance 
Reconciliation  Report,  by  the  State 
agencies.  The  report  shall  identify  and 
report  the  number  and  value  of  all 
benefit  issuances  that  reconcile  and 
those  that  do  not  reconcile  with  the 
record-for-issuance  and/or  the  master 
issuance  file.  Additionally,  the  report 
shall  reflect  the  benefits  that  are 
returned,  accountable  issuance 
documents  that  are  stolen  and 
transacted  for  benefits,  replacement 
benefits,  and  obligations  from  the 
exchange  of  coupons. 

Affected  Public:  State  and  local 
governments,  individuals  and  FSP 
participants. 

Estimated  Number  of  Respondents: 
445. 

Number  of  Responses  Per 
Respondent:  12. 

Estimated  Total  Annual  Burden: 
42,720. 
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Dated:  July  10, 1997. 
William  E.  Ludwig. 

Administrator,  Food  and  Consumer  Service. 
[PR  Doc.  97-18962  Filed  7-17-97;  8:45  ami 

BILUNG  CODE  3410-30-U 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

California  Spotted  Owl  Federal 
Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  California  Spotted  Owl 
Federal  Advisory  Committee  will  meet 
on  August  5-7,  1997  in  Sacramento, 
California.  This  is  the  second  meeting  of 
the  committee.  The  meeting  on  August 
5  is  for  discussions  with  invited  experts 
on  key  issues,  review  of  sub-committee 
reports  and  general  Committee  business. 
Public  testimony  will  be  taken  on 
August  6  from  8:30  a.m.  to  4:00  pm.  The 
Committee  will  be  taking  testimony 
addressing  the  relationship  between  the 
RDEIS  and  the  Sierra  Nevada  Ecosystem 
Project  reports  and  any  significant 
technical  concerns  about  the  RDEIS. 
The  meeting  on  August  7  is  reserved  for 
additional  Committee  discussions  with 
invited  experts  and  invited 
representatives  of  interest  groups  on 
specific  aspects  of  Sierra  Nevada 
resource  management. 

Those  needing  California  Spotted  Owl 
RDEIS  documents  for  meeting 
participation  should  contact  Mike 
Skinner  at  (415)  705-1870. 

DATES:  The  meeting  will  be  held  August 
5-7,  1997:  August  5:  9:00  a.m.^:00 
p.m.;  August  6:  8:30  a.m.-4:00  p.m.;  and 
August  7:  9:00  a.m.-4:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sacramento  Convention  at  1400  J 
Street,  Room  304-5,  Sacramento, 
California  95814. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  Philpot,  Committee  Chair.  (503) 
625-5758;  or  Johathan  Stephens,  Forest 
Service,  (202)  205-0948;  or  Katherine 
Clement.  (415)  705-1834. 

Dated:  July  11,  1997. 
Katherine  Clement, 
Assistant  Regional  Forester,  Ecosystem 
Conservation. 

[PR  Doc.  97-18930  Filed  7-17-97;  8:45  am] 
MLUNQ  CODE  341ft-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Associated  Electric  Cooperative; 
Finding  of  No  Significant  Impact 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
with  respect  to  its  action  related  to  the 
construction  of  a  250  megawatt  (MW) 
combined  cycle  electric  generation  plant 
and  associated  facilities  in  Southeast 
Missouri  by  Associated  Electric 
Cooperative  (Associated).  The  finding  of 
no  significant  impact  is  the  conclusion 
of  an  environmental  assessment 
prepared  by  RUS.  The  environmental 
assessment  is  based  on  a  environmental 
analysis  submitted  to  RUS  by 
Associated.  RUS  conducted  an 
independent  evaluation  of  the 
environmental  analysis  and  concurs 
with  its  scope  and  content.  The 
environmental  analysis  has  been 
incorporated  by  reference  in  the 
environmental  assessment. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff.  RUS,  Stop  1571. 
1400  Independence  Avenue,  SW., 
Washington.  DC  20250,  telephone  (202) 
720-0468,  E-mail  bquigel@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION:  The 
preferred  site  for  the  plant  is  located  in 
Dunklin  County,  Missouri, 
approximately  1  mile  west  of 
Glennonville.  As  proposed,  the  250  MW 
combined-cycle  plant  consists  of  a  180 
MW  combustion  turbine  connected  to  a 
heat  recovery  steam  generator  designed 
to  recover  waste  heat  from  the 
combustion  turbine  exhaust.  The  waste 
heat  from  the  combustion  turbine  would 
be  used  to  convert  water  to  steam  which 
would  drive  a  conventional  steam 
turbine  to  add  about  70  MW  to  the 
plant's  capacity.  A  single-shaft  electrical 
generator  would  connect  both 
combustion  and  steam  turbines.  Primary 
fuel  for  the  combustion  turbine  would 
be  natural  gas  which  would  be  supplied 
via  a  24-inch  diameter  gas  line  which 
passes  through  the  southwest  comer  to 
the  northeast  comer  of  the  site.  Back-up 
fuel  would  be  low-sulfur  oil.  The  entire 
combined-cycle  plant  would  occupy  an 
area  of  approximately  10  acres.  An 
additional  2  acres  on  or  adjacent  to  the 
plant  site  would  be  required  for  a 
switchyard  to  connect  the  plant  to 
Associated's  electric  transmission 
system.  The  power  output  from  the 


plant  would  be  connected  to 
Associated's  transmission  grid  via  its 
161  kilovolt  (kV)  transmission  line  that 
crosses  the  St.  Francis  site.  A  new  1.5 
mile,  69  kV  transmission  line  would  be 
constructed  from  the  plant  to  the  nearest 
existing  69  kV  transmission  line.  Power 
from  the  transmission  line  would  be 
used  for  lighting  and  other  electrical 
needs  as  well  as  for  power  to  start-up 
the  combustion  turbine. 

Alternatives  considered  to 
constructing  the  project  as  proposed 
include  no  action,  load  management 
and  conservation,  power  purchases, 
alternative  generation  technologies,  and 
alternative  site  locations. 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  along  with  the  environmental 
analysis  are  available  for  review  at,  or 
can  be  obtained  from,  RUS  at  the 
address  provided  herein  or  from  Duane 
Helderlein,  Environmental  Specialist. 
Associated  Electric  Cooperative,  P.O. 
Box  754,  Springfield,  Missouri.  65801- 
0754  telephone  (417)  885-9360.  Duane's 
E-mail  address  is  dhelder@dialnet.net. 
These  documents  are  also  available  at 
the  public  libraries  in  Dexter,  Kennett, 
New  Madrid,  and  Sikeston,  and  Poplar 
Bluff,  Missouri,  and  Piggott  Arkansas. 
Interested  parties  wishing  to  comment 
on  the  adequacy  of  the  environmental 
assessment  should  do  so  within  30  days 
of  the  publication  of  this  notice.  RUS 
will  take  no  action  that  would  approve 
clearing  or  construction  activities 
related  to  proposed  combined  cycle 
power  plant  prior  to  the  expiration  of 
the  30-day  comment  period. 

Dated:  July  11.  1997. 
Adam  M.  Golodner, 

Deputy  Administrator,  Program  Operations. 
[PR  Doc.  97-18941  Filed  7-17-97;  8:45  am] 

BILUNG  CODE  3410-15-U 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  Additions  to 

Procurement  List. 

SUMMARY:  The  Committee  has  received 
proposals  to  add  to  the  Procurement  List 
a  commodity  and  services  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  18. 1997. 
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ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington.  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  all  entities  of  the 
Federal-Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodity  and  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  does  not  appear  to  have 
a  severe  economic  impact  on  current 
contractors  for  the  commodity  and 
services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
ODay  Act  (41  U.S.C.  4&-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodity  and 
services  have  been  proposed  for 
addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Commodity 

Plug  Assembly,  Drain 
2590-00-299-0739 

NPA:  Goodwill  Industries — Knoxville, 
Inc.,  Knoxville.  Tennessee 

Services 

Grounds  Maintenance 


U.S.  Department  of  Energy 
Western  Area  Power  Administration 
Phoenix.  Arizona 
NPA:  Mesa  ARC.  Mesa,  Arizona 

Janitorial/Custodial 

U.S.  Department  of  Energy 
Western  Area  Power  Administration 
Phoenix,  Arizona 
NPA:  Mesa  ARC.  Mesa.  Arizona 

Order  Processing  Service 

GSA.  Northeast  Distribution  Center 

Burlington.  New  Jersey 

NPA:  Bestwork  Industries  for  the  Blind, 

Inc.,  Westmont,  New  Jersey 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  97-18963  Filed  7-17-97;  8:45  am] 
BtLUNG  CODE  S36»-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Addition 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Addition  to  the  Procurement 

List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  to  be 
furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  August  18,  1997. 
ADDRESS:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403, 
1735  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3461. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beveriy  Milkman  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  April 
4, 1997.  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (62  F.R. 
16134)  of  proposed  addition  to  the 
Procurement  List.  Comments  were 
received  from  a  current  contractor  for 
this  plastic  postal  tray,  a  contractor  for 
the  paper  version  of  the  tray,  and  the 
mayor  of  the  city  and  a  U.S.  Senator 
from  the  state  where  the  first 
contractor's  plant  is  located.  The  first 
contractor  objected  to  the  Committee's 
regulation  requiring  consideration  of 
impact  on  the  entire  corporate  entity  of 
a  current  contractor,  including  the 
parent  corporation,  as  it  stated  its  parent 
corporation  would  not  subsidize  any 
losses  the  contractor  sustains  if  the  trays 
are  added  to  the  Procurement  List.  The 
contractor  also  claimed  that  the  addition 
would  have  a  severe  impact  on  the 


contractor's  sales  and  would  require 
layoffs  having  a  dramatic  impact  on  the 
local  economy  which  has  a  high 
unemployment  rate  and  a  largely 
minority  population.  The  mayor  and 
Senator  seconded  these  contentions 
about  the  local  economy.  The  contractor 
claimed  that  addition  of  another  postal 
tray  to  the  Procurement  List  has  raised 
prices  and  stopped  development  on  the 
tray  by  eliminating  competition,  and 
predicted  the  same  thing  would  happen 
with  this  tray.  The  contractor  also 
claimed  there  would  be  impacts  on  its 
suppliers  and  subcontractors,  and 
objected  to  being  relegated  to  six-month 
contracts  as  a  supplier  of  raw  materials 
to  the  nonprofit  agencies  producing  the 
trays  as  the  short-term  arrangement 
made  business  planning  impossible. 

The  Committee's  assessment  of 
impact  on  a  contractor's  entire  corporate 
structure,  rather  than  just  the  corporate 
division  holding  the  contract  for  the 
commodity  or  service  being  added  to 
the  Procurement  List,  reflects  the  ability 
of  large  corporations  to  shift  assets 
between  divisions  to  minimize  the 
impact  of  adverse  developments  in  a 
way  that  smaller  entities  cannot  do. 
Under  these  circumstances,  any  impact 
on  the  division  is  the  result  of  the 
parent  corporation's  decision  not  to 
help  its  division,  not  the  Committee's 
action. 

The  contractor  will  continue  to  have 
the  opportunity  to  supply  raw  materials 
to  the  nonprofit  agencies  producing  the 
other  tray  and  the  portion  of  the 
Government  requirement  for  this  tray 
which  is  already  on  the  Procurement 
List,  as  well  as  the  opportunity  to 
supply  materials  for  the  portion 
currently  being  added.  Since  the 
materials  the  contractor  will  continue  to 
have  the  opportunity  to  supply 
constitute  a  substantial  majority  of  the 
value  of  the  contract,  this  fact  should 
significantly  mitigate  the  impact  of  this 
addition  on  the  contractor,  its  suppliers, 
and  the  local  economy.  Moreover, 
approximately  25%  of  the  requirements 
for  this  tray  continues  to  be  available  for 
procurement  outside  the  Committee's 
Program. 

The  prices  the  nonprofit  agencies 
charge  are  set  by  the  Committee,  which 
is  required  to  establish  a  fair  market 
price  for  each  commodity  and  service 
on  the  Procurement  List.  The  price 
established  for  this  tray  is  within  the 
Committee's  guidelines.  The  United 
States  Postal  Service  (USPS)  and  the 
nonprofit  agencies  are  working  to 
improve  features  of  both  trays,  so  it  is 
not  correct  to  say  development  ceased 
when  the  trays  were  added  to  the 
Procurement  List.  The  Committee  has 
been  informed  that  raw  material 
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suppliers,  including  the  contractor  and 
its  competitors,  not  the  nonprofit 
agencies,  have  insisted  the  supply 
contracts  be  only  six  months  long. 

The  second  contractor  produces  only 
the  paper  version  of  the  tray,  not  the 
plastic  version  being  added  to  the 
Procurement  List.  The  firm  would  like 
the  opportunity  to  produce  the  plasUc 
tray,  wh'.ch  is  replacing  the  paper 
version,  and  is  taking  steps  to  be  ready 
to  produce  the  plastic  tray. 

However,  the  contractor's  plastic  tray 
has  not  been  apprcvad  by  USPS,  which 
has  also  advised  that  the  transition  from 
paper  to  plastic  will  be  a  long-term 
process.  Accordingly,  the  contractor  is 
only  losing  an  opportunity  to  compete 
for  further  contracts,  if  its  product  is 
approved,  and  the  Committee  has  long 
taken  the  position  that  loss  of  an 
opportunity  to  compete  is  not  severe 
adverse  impact  on  a  contractor  without 
current  Government  sales  of  the  item 
being  added  to  the  Procurement  List  In 
addition,  as  noted  above,  no  contractor 
is  completely  losing  the  opportiinity  to 
compete  for  future  plastic  tray  business 
because  approximately  one-quarter  of 
the  USPS  requirements  for  the  tray  will 
be  available  for  procurement  outside  the 
JWOD  Program. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  impact  of  the 
addition  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  commodity  listed 
below  is  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
cqmmodity  to  the  Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity 
proposed  for  addition  to  the 
Procurement  List. 


Accordingly,  the  following 
commodity  is  hereby  added  to  the 
Procurement  List: 

Corrugated  Plastic  MM  Tray 

P.S.  Item  3925 

(U.S.  Postal  Service  requirements  for 

East  Hartford.  CT;  Somerville.  NJ  and 

Baltimore,  MD) 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 
Beverly  L.  Milkman, 
Executive  Director. 

[FR  Doc.  97-18964  Filed  7-17-97;  8:45  am) 
BHJJNQ  COOC  USS-^I-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Proposed  Additions  to 
Procurement  List. 

SUMMARY:  The  Committee  has  received  a 
proposal  to  add  to  the  Procurement  List 
commodities  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  August  18.  1997. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Crystal  Square  3,  Suite  403. 
1735  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3461. 

FOR  FURTHER  INFORMATION  CONTACT: 

Beveriy  Milkman  (703)  603-7740. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  addition,  all  entities  of  the 
Federal  Government  (except  as 
otherwise  indicated)  will  be  required  to 
procure  the  commodities  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 


1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
proposed  for  addition  to  the 
Prociirement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  commodities  have  been 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agency  listed: 
Box.  Shipping,  Fiberboard 
8115-00-559-9998 
8115-00-559-9999 
8115-00-576-8407 
8115-00-579-8461 
8115-00-559-5516 
8115-00-616-9151 
8115-00-616-9154 
8115-00-993-2790 
8115-00-993-2791 
8115-00-579-8406 
8115-00-616-9147 
8115-00-61&-9150 
8115-00-616-9152 
8115-00-774-6562 
8115-00-55^-9996 
8115-00-782-1695 
8115-00-926-4887 
8115-00-926-4888 
8115-00-953-0276 
8115-00-935-1140  " 
8115-O0-926-4886 
8115-00-142-9594 
8115-00-901-6434 
8115-00-901-6428 
8115-00-901-6435 
8115-00-935-5904 
8115-00-935-5905 
8115-00-935-5906 
8115-00-935-5907 
8115-00-935-6510 
8115-00-753-4690 
8115-00-753^691 

(50%  of  the  Government's  requirement) 
NPA:  Orange  County  Rehabilitation 

Center — Occupations  Incorporated, 

Middletown.  New  York- 
Beveriy  L.  Milkman, 
Executive  Director. 

[FR  Doc.  97-18966  Filed  7-17-97;  8:45  am) 
nUJNG  CODE  63S3-01-f> 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

ENVIRONMENTAL  PROTECTION 
AGENCY 

Coastal  Nonpoint  Pollution  Control 
Program:  Proposed  Findings 
Documents,  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration,  U.S. 
Department  of  Commerce,  and  the  U.S. 
Environmental  Protection  Agency. 
ACTION:  Notice  of  Availability  of 
Proposed  Findings  Documents, 
Environmental  Assessments,  and 
Findings  of  No  Significant  Impact  on 
Approval  of  Coastal  Nonpoint  Pollution 
Control  Programs  for  Louisiana  and 
Puerto  Rico. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  Proposed  Findings 
Documents,  Environmental  Assessments 
(EA's),  and  Findings  of  No  Significant 
Impact  for  Louisiana  and  Puerto  Rico. 
Coastal  states  and  territories  were 
required  to  submit  their  coastal 
nonpoint  programs  to  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the  U.S. 
Environmental  Protection  Agency  (EPA) 
for  approval  in  July  1995.  The  Findings 
documents  were  prepared  by  NOAA 
and  EPA  to  provide  the  rationale  for  the 
agencies'  decision  to  approve  each  state 
and  territory  coastal  nonpoint  pollution 
control  program.  Section  6217  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  (CZARA),  16  U.S.C. 
section  1455b,  requires  states  and 
territories  with  coastal  zone 
management  programs  that  have 
received  approval  under  section  306  of 
the  Coastal  Zone  Management  Act  to 
develop  and  implement  coastal 
nonpoint  pollution  control  programs. 
The  EA's  were  prepared  by  NOAA, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA).  42  U.S.C.  sections 
4321  et  seq.,  to  assess  the  environmental 
impacts  associated  with  the  approval  of 
the  coastal  nonpoint  pollution  control 
programs  submitted  to  NOAA  and  EPA 
by  Louisiana  and  Puerto  Rico. 

NOAA  and  EPA  have  proposed  to 
approve,  with  conditions,  the  coastal 
nonpoint  pollution  control  programs 
submitted  by  Louisiana  and  Puerto  Rico. 
The  requirements  of  40  CFR  Parts  1500- 
1508  (Council  on  Environmental 
Quality  (CEQJ  regulations  to  implement 
the  National  Environmental  Policy  Act) 
apply  to  the  preparation  of  the 
Environmental  Assessments. 


Specifically.  40  CFR  section  1506.6 
requires  agencies  to  provide  public 
notice  of  the  availability  of 
environmental  documents.  This  notice 
is  part  of  NOAA's  action  to  comply  with 
this  requirement. 

Copies  of  the  Proposed  Findings 
Documents,  Environmental 
Assessments,  and  Findings  of  No 
Significant  Impact  may  be  obtained 
upon  request  from:  Joseph  P.  Flanagan, 
Coastal  Programs  Division  (N/ORM3), 
Office  of  Ocean  and  Coastal  Resource 
Management,  NOS,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland, 
20910,  tel.  (301)  713-3121,  ext.  201. 
DATES:  Individuals  or  organizations 
wishing  to  submit  comments  on  the 
proposed  Findings  or  Environmental 
Assessments  should  do  so  by  August  18, 
1997 

ADDRESSES:  Comments  should  be  made 
to:  Joseph  A.  Uravitch,  Coastal  Programs 
Division  (N/0RM3),  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS, 
NOAA,  1305  East- West  Highway,  Silver 
Spring.  Maryland,  20910.  tel.  (301)  713- 
3155,  ext.  195. 

(Federal  Domestic  Assistance  Catalog  11.419 
Coastal  2U>ne  Management  Program 
Administration) 

Dated:  Dated  July  15, 1997. 
Nancy  Foster, 

Assistant  Administrator  for  Ocean  Services 
and  Coastal  Zone  Management,  National 
Oceanic  and  Atmospheric  Administration. 
Robert  H.  WayUnd,  lU, 
Director,  Office  of  Wetlands.  Oceans  and 
Watersheds,  Environmental  Protection 
Agency. 

[FR  Doc.  97-19005  Filed  7-17-97;  8:45  am] 
BNJJNQ  COOe  3S10-12-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Estuarine  Research  Reserve 
System 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  (OCRM), 
National  Ocean  Service  (NOS),  National 
Oceanic  and  Atmospheric 
Administration.  Department  of 
Commerce. 

ACnON:  Notice  of  Public  Meeting  and 
Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  and 
with  section  315  of  the  Coastal  Zone 
Management  Act  of  1972.  as  amended, 
the  State  of  Mississippi  and  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA)  intend  to 


conduct  a  public  scoping  meeting  on  the 
proposed  Mississippi  National  Estuarine 
Research  Reserve  (NERR)  to  solicit 
comments  on  significant  issues  related 
to  the  preparation  of  a  Draft 
Environmental  Impact  Statement  (DEIS) 
and  Draft  Management  Plan  (DMP).  The 
DEIS  and  DMP  will  address  research, 
monitoring,  education  emd  resource 
protection  needs  for  the  reserve. 
DATE  AND  TIME:  Wednesday.  August  6, 
1997  at  6:00  p.m. 
ADDRESS:  East  Jackson  County 
Community  Center.  9313  Old  Stage 
Road,  Pascagoula.  Mississippi  39581. 
FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Mitchell,  Coastal  Ecology  Division, 
Mississippi  Department  of  Marine 
Resources,  at  (601)  385-5860;  Mark  W. 
LaSalle,  Mississippi  State  University 
Coastal  Research  and  Extension  Center 
(601)  388-4710;  or  Nathalie  Peter, 
Sanctuaries  and  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management.  NOAA,  at  (301)  713-3132. 
ext.  119. 

SUPPLEMENTARY  INFOMiATION:  In  June 
1997,  NOAA  approved  the  nomination 
of  Grand  Bay /Bangs  Lake  estuary 
complex  as  a  proposed  National 
Estuarine  Research  Reserve.  Research 
reserves  provide  natural  coastal  habitats 
as  field  laboratories  for  baseline 
ecological  studies  and  education 
programs.  Research  and  monitoring 
programs  are  designed  to  enhance 
scientific  understanding  of  the  coastal 
environment  and  aid  in  resource 
management  decision  making. 

The  proposed  Mississippi  NERR  is  the 
Grand  Bay/Bangs  Lake  estuary  complex 
located  in  southeast  Jackson  County 
Mississippi.  It  encompasses 
approximately  15,000  acres  of  estuarine 
tidal  roarsh,  shallow-water  open  bay, 
wet  pine  savanna,  and  coastal  swamp 
habitats.  Approximately  9,600  acres  are 
state-owned  estuarine  marsh  and 
shallow-bay  bottoms  that  are  currently 
recognized  as  the  Grand  Bay  Estuarine 
Preserve.  The  remaining  5,400  acres  are 
largely  wet  pine  savanna  that  are  part  of 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  Grand  Bay  Savanna  National 
Wildlife  Reftige. 

The  Department  of  Marine  Resources 
(DMR)  and  the  Mississippi  State 
University  Coastal  Research  and 
Extension  Center  (MSU)  have  developed 
a  preliminary  draft  management  plan 
outline  for  the  NERR  which  will 
identify  specific  needs  and  priorities 
related  to  research,  monitoring, 
education,  and  resource  protection  at 
the  proposed  site.  It  also  outlines  an 
administrative  plan,  volunteer  program 
and  facilities  development  needs,  public 
access,  and  visitor  use  policies. 
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At  the  public  meetings,  DMR,  MSU, 
and  NOAA  will  provide  a  synopsis  of 
the  process  for  developing  a  DMP  and 
will  solicit  comments  on  significant 
environmental  issues  that  will  be 
incorporated  into  a  DEIS. 

The  public  meeting  will  be  held  in 
Pascagoula,  Mississippi,  at  the  East 
Jackson  County  Community  Center, 
9313  Old  Stage  Road,  on  August  6. 
1997,  from  6:00  p.m.  to  8:00  p.m. 

Interested  parties  who  wish  to  submit 
suggestions,  comments  or  substantive 
information  regarding  the  scope  or 
content  of  the  proposed  DEIS/DMP  are 
invited  to  attend  die  above  meeting. 
Parties  who  wish  to  respond  in  writing 
should  do  so  by  August  21, 1997,  to 
Jerry  Mitchell,  Coastal  Ecology  Division, 
Mississippi  Department  of  Marine 
Resources,  192  Gateway  Drive,  Biloxi, 
MS  39531,  or  Nathalie  Peter,  NOAA 
Sanctuaries  and  Reserves  Division,  1305 
East- West  Highway  N/ORM2,  Silver 
Spring.  MD  20910. 

Dated:  July  11, 1997. 
Federal  Domestic  Assistance  Catalog  Numlier 
11.420  (Coastal  Zone  Management) 
Research  Reserves 

leftsy  R.  BsBoit, 

Director,  Office  of  Ocean  and  Cknstal 
Retource  Management. 
(FR  Doc.  97-18999  Filed  7-17-^7;  8:45  am) 
MLUNQ  COOC  mo  M  F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0714t7B] 

Marine  Mammais;  Scientific  Research 
PermH  (PHF#  872-1397) 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application. 

SUMMARY:  Notice  is  hereby  given  that 
Ann  E.  Bowles,  Ph.D.,  Senior  Research 
Biologist,  Hubbs-Sea  World  Research 
Institute,  2595  Ingraham  Street,  San 
Diego,  California  92109,  has  applied  in 
due  form  for  a  permit  to  take  northern 
elephant  seals  [Mirounga  angustirostris) 
Pacific  harbor  seals  (Phoca  vitulina 
ricbardsi],  and  California  sea  lions 
{ZaJophus  califomianus)  for  purposes  of 
scientific  research. 
DATES:  Written  comments  must  be 
received  on  or  before  August  18, 1997. 
ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 


Permits  Division,  Office  of  Protected 
Resources,  NMFS,  1315  East-West 
Highway,  Room  13130,  Silver  Spring, 
MD  20910  (301/713-2289);  and 

Regional  Administrator,  Southwest 
Region,  501  West  Ocean  Boulevard, 
Suite  4200,  Long  Beach,  CA  90802-4213 
(310/980-4001). 

Written  data  or  views,  or  requests  for 
a  public  bearing  on  this  request  should 
be  submitted  to  the  Director,  Ofiice  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Room  13130,  Silver 
Spring,  MD  20910.  Those  individuals 
requesting  a  hearing  should  set  forth  the 
specific  reasons  why  a  hearing  on  this 
application  would  be  appropriate. 

Concurrent  with  the  publication  of 
this  nodce  in  the  Fedeiid  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Conunission  and  its  Committee  of 
Scientific  Advisors. 

SUPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  imder  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

The  purpose  of  the  proposed  research 
is  to  study  the  effects  of  sonic  boom 
simulation  tests  on  pinniped  hearing 
and  physiological  response.  Up  to  10 
beached  rehabilitated  animals  of  each  of 
the  above  species  will  be  taken  annually 
(i.e.,  physically  and/ or  chemically 
restrained,  instrumented  with  electrodes 
for  physiological  measurements,  and 
exposed  to  sonic  boom  noise  and  other 
brief  transients).  Of  these  numbers,  up 
to  3  of  each  species  will  be  trained  to 
respond  behaviorally  to  low-intensity 
tone  bursts,  and  up  to  2  of  each  species 
will  be  exposed  to  brief  startling  stimuli 
to  determine  the  threshold  for  startle. 
The  proposed  research  will  be 
conducted  over  a  five  year  period. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  July  11,1997. 
Ann  D.  Terbuak, 

Chief.  Permits  and  Documentation  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-18914  Filed  7-17-97;  8:45  am] 
BKIMQ  CODE  351»-22-F 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange 
Proposed  Futures  aiKl  Option 
Contracts  on  Ctieddar  Cheese  Blocks 

AGBICY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  availability  of  the 
terms  and  conditions  of  proposed 
commodity  futiues  and  option 
contracts. 

BUMMARY:  The  Chicago  Mercantile 
Exchange  (CME  or  Exchange)  has 
applied  for  designation  as  a  contract 
market  in  futures  and  futures  options  on 
cheddar  cheese  blocks.  The  Acting 
Director  of  the  Division  of  Economic 
Analysis  (Division)  of  the  Commission, 
acting  pursuant  to  the  authority 
delegated  by  Commission  Regulation 
140.96,  has  determined  that  publication 
of  the  proposal  for  comment  is  in  the 
public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purposes  of  the  Commodity 
Exchange  Act 

DATES:  Comments  must  be  received  on 
or  before  August  4,  1997. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary.  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  St.  NW, 
Washington.  DC  20581.  In  addition, 
comments  may  be  sent  by  &csimile 
transmission  to  (202)  418-5521  or  by 
electronic  mail  to  secretary^ftc.gov. 
Reference  should  be  made  to  the 
Chicago  Mercantile  Exchange  cheddar 
cheese  blocks  futures  and  option 
contracts. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Fred  Linse  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre. 
1155  21st  St..  NW.  Washington.  DC 
20581,  telephone  202^18-5273. 
Facsimile  number  (202)  418-5527. 
Electronic  mail  flinse9cftc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
contracts  were  submitted  pursuant  to 
the  Commission's  Fast  Track  procedures 
for  streamlining  the  review  of 
applications  for  contract  market 
designation  (62  FR  10434).  Under  those 
procedures,  the  contracts,  absent  any 
contrary  action  by  the  Commission,  may 
be  deemed  approved  on  August  25, 
1997,  45  days  after  receipt  of  the 
applications.  In  view  of  the  limited 
review  period  provided  under  the  Fast 
Track  procedures,  the  Commission  has 
determined  to  publish  for  public 


38522 


-Federal  Register  /  Vol.  62, -No.  138  /  Fdday.  July  18>  1997  7.iJotices. 


comment  notice  of  the  availability  of  the 
terms  and  conditions  for  15  days,  rather 
than  30  days  as  provided  for 
applications  submitted  under  the 
regular  review  procedures. 

Copies  of  the  terms  and  conditions 
will  be  available  for  inspection  at  the 
Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  Three 
Ufavette  Centre.  1155  21st  St.,  NW. 
Washington.  DC.  20581.  Copies  of  the 
terms  and  conditions  can  be  obtained 
through  the  Office  of  the  Secretariat  by 
mail  at  the  above  address,  by  phone  at 
(202)  418-5100.  or  via  the  Internet  on 
the  CFTC  website  at  www.cftc.gov 
under  "What's  Pending."  . 

Other  materials  submitted  by  the  CKfE 
in  support  of  the  application  for 
contract  market  designation  may  be 
available  upon  request  pursuant  to  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  the  Commission's  regulations 
thereunder  (17  CFR  Part  145  (1987)), 
except  to  the  extent  they  are  entitled  to 
confidential  treatment  as  set  forth  in  17 
CFR  145.5  and  145.9.  Requests  for 
copies  of  such  materials  should  be  made 
to  the  FOI.  Privacy  and  Sunshine  Act 
Compliance  Staff  of  the  Office  of  the 
Secretariat  at  the  Commission's 
headquarters  in  accordance  with  17  CFR 
145.7  and  145.8. 

Any  person  interested  in  submitting 
written  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CME.  should  send  such  comments 
to  lean  A.  Webb.  Secretary.  Commodity 
Futures  Trading  Commission.  Three 
Lafayette  Centre.  1155  21st  St..  NW, 
Washington,  DC  20581  by  the  specified 
date. 

Issued  in  Washington,  DC,  on  July  14, 

1997 

lohn  R.  Mielke, 

Acting  Director. 

[PR  Doc  97-18957  Filed  7-17-97;  8:45  am] 

BILUNG  COOE  S3S1-01-P 


DEPATMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Historical  Records 
Declassification  Advisory  Panel 

AGENCY:  Department  of  Defense, 
Historical  Advisory  Committee. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Historical 
Records  Declassification  Advisory 
Panel.  The  purpose  of  this  meeting  is  to 
discuss  recommendations  to  the 
Department  of  Defense  on  topical  areas 
of  interest  that,  from  a  historical 


perspective,  would  be  of  the  greatest 
benefit  if  declassified.  Two  public 
sessions  will  be  held  in  1997.  The  OSD 
Historian  will  chair  these  meetings. 
DATES:  Thursday,  September  18,  1997. 
TIME:  The  meeting  is  scheduled  9:00 
a.m.  until  2:00  p.m. 
ADDRESSES:  The  National  Archives 
Building,  Room  410,  7th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20408. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Kloss,  Room  3C281,  Office  of 
the  Deputy  Assistant  Secretary  of 
Defense  (Intelligence  &  Security),  Office 
of  the  Assistant  Secretary  of  Defense 
(Command,  Control,  Communications 
and  Intelligence),  6000  Defense 
Pentagon,  Washington,  DC  20301-6000, 
telephone  (703)  695-2289/2686. 

Dated:  July  14,  1997. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  97-18886  Filed  7-17-97;  8:45  am) 

BtLUNG  COO€  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Memt)ership  of  the  Defense  Contract 
Audit  Agency  (DCAA)  Performance 
Review  Boards 

agency:  Defense  Contract  Audit 
Agency,  DoD. 

ACTION:  Notice  of  Membership  of  the 
Defense  Contract  Audit  Agency 
Performance  Review  Boards. 

SUMMARY:  This  notice  announces  the 
appointment  of  the  members  of  the 
Performance  Review  Boards  (PRBs)  of 
the  Defense  Contract  Audit  Agency 
(DCAA).  The  publication  of  PRE 
membership  is  required  by  5  U.S.C. 
4314(c)(4).  The  Performance  Review 
Boards  provide  fair  and  impartial 
review  of  Senior  Executive  Service 
(SES)  performance  appraisals  and  make 
reconunendations  to  the  Director, 
DCAA,  regarding  final  performance 
ratings  and  performance  awards  for 
DCAA  SES  members. 
EFFECTIVE  DATE:  July  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
R.  Collins,  Director,  Human  Resources 
Management,  Defense  Contract  Audit 
Agency,  Department  of  Defense,  Ft. 
Belvoir,  Virginia  22060-6219,  703-767- 
1236. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  US.C.  4314(c)(4),  the 
following  are  the  names  and  titles  of  the 
executives  who  have  been  appointed  to 
serve  as  members  of  the  DCAA 


Performance  Review  Boards.  They  will 
serve  one-year  terms,  effective  upon 
publication  of  this  notice. 

Headquarters  Performance  Review 
Board 

Mr.  Lawrence  Uhlfelder,  Assistant 
Director,  Policy  and  Plans.  Defense 
Contract  Audit  Agency,  Chairperson. 

Mr.  Russell  Richards,  Assistant  Director, 
Operations,  Defense  Contract  Audit 
Agency  member. 

Mr.  Kirk  Moberley,  General  Counsel, 
Defense  Contract  Audit  Agency, 
member. 

Regional  Performance  Review  Board 

Mr.  Robert  Matter,  Regional  Director, 
Western,  Defense  Contract  Audit 
Agency  Chairperson. 

Mr.  Francis  Summers,  Regional 
Director,  Northeastern,  Defense 
Contract  Audit  Agency,  member. 

Mr.  James  Lovelace,  Deputy  Regional 
Director,  Central,  Defense  Contract 
Audit  Agency,  member. 

Dated:  July  14,  1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register.  Liaison  ' 

Officer,  Department  of  Defense. 

(FR  Doc.  97-18887  Filed  7-17-97;  8:45  am) 

BILUNG  COOE  5000-04-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Revised  Non-Foreign  Overseas  Per 
Diem  Rates 

agency:  DoD,  Per  Diem,  Travel  and 
Transportation  Allowance  Committee. 
ACTION:  Notice  of  revised  non-foreign 
overseas  per  diem  rates. 

SUMMARY:  The  Per  Diem.  Travel  and 
Transportation  Allowance  Committee  is 
publishing  Civilian  Personnel  Per  Diem 
Bulletin  Number  196.  This  bulletin  lists 
revisions  in  per  diem  rates  prescribed 
for  U.S.  Government  employees  for 
official  travel  in  Alaska,  Hawaii,  Puerto 
Rico,  the  Northern  Mariana  Islands  and 
Possessions  of  the  United  States. 
Bulletin  Number  196  is  being  published 
in  the  Federal  Register  to  assure  that 
travelers  are  paid  per  diem  at  the  most 
current  rates  . 

EFFECTIVE  DATE:  August  1,  1997. 
SUPPLEMENTARY  INFORMATION:  This 
document  gives  notice  of  revisions  in 
per  diem  rates  prescribed  by  the  Per 
Diem  Travel  and  Transportation 
Allowance  Committee  for  non-foreign 
areas  outside  the  continental  United 
States.  It  supersedes  Civilian  Personnel 
Per  Diem  Bulletin  Number  195. 
Distribution  of  Civilian  Personnel  Per 
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Diem  Bulletins  by  mail  was 
discontinued.  Per  Diem  Bulletins 
published  periodically  in  the  Federal 
Register  now  constitute  the  only 
notification  of  revisions  in  per  diem 
rates  to  agencies  and  establishments 
outside  the  Department  of  E)efense.  For 
more  information  or  questions  about  per 
diem  rates,  please  contact  your  local 
travel  office. 
The  text  of  the  Bulletin  follows: 


NUJNG  CODE  50B0  K  M 
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Maximum  Per  Diem  Races  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islamds  auid  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M6IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

ALASKA: 

ANCHORAGE 

05/01  --  09/30 

147 

cc 

213 

02/01/97 

10/01  --  04/30 

81 

CO 

141 

02/01/97 

ANCHORAGE  NAVAL  RESERVE 

CENTER 

05/01  --  09/30 

147 

sc 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

BARROW 

110 

7C 

186 

03/01/96 

BETHEL 

93 

SI 

154 

02/01/97 

CORDOVA 

74 

72 

146 

02/01/97 

CRAIG 

05/01  --  08/31 

95 

sc 

161 

05/01/97 

09/01  --  04/30 

79 

64 

143 

05/01/97 

DELTA  JUNCTION 

75 

64 

139 

02/01/97 

DUTCH  HARBOR -UNALASKA 

110 

75 

185 

02/01/97 

EARECKSON  AIR  STATION 

75 

60 

135 

02/01/97 

EIELSON  AFB 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

ELMENDORF  AFB 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

FAIRBANKS 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

FT.  GREELY 

75 

64 

139 

02/01/97 

FT.  RICHARDSON 

05/01  --  09/30 

147 

66 

213 

02/01/97 

10/01  --  04/30 

81 

60 

141 

02/01/97 

FT.  WAINVmiGHT 

05/16  --  09/14 

121 

60 

181 

02/01/97 

09/15  --  05/15 

75 

55 

130 

02/01/97 

GLENNALLEN 

86 

53 

139 

08/01/97 

HOMER 

05/01  --  09/30 

116 

64 

180 

02/01/97 

10/01  --  04/30 

90 

61 

151 

02/01/97 

JUNEAU 

89 

79 

168 

02/01/97 

KENAI - SOLDOTNA 

05/01  --  09/30 

94 

61 

155 

02/01/97 

10/01  --  04/30 

74 

59 

133 

02/01/97 

Civilian  Bulktin  No.  1% 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


LOCALITY 


MAXIMUM 

LODGING 
AMOUNT 

(A)    ^ 


M&IE 
RATE 
(B) 


MAXIMUM 
PER  DIEM 
RATE 
(C) 


EFFECTIVE 
DATE 


KENNICOTT 

KETCHIKAN 

05/01  -- 

09/30 

10/01  -- 

04/30 

KING  COVE 

KING  SALMON 

KLAWOCK 

05/01  -- 

08/31 

09/01  -- 

04/30 

KODIAK 

KOTZEBUE 

05/16  -- 

09/15 

09/16  -- 

05/15 

KULIS  AGS 

05/01  -- 

09/30 

10/01  -- 

04/30 

MCCARTHY 

MURPHY  DOME 

05/16  -- 

09/14 

09/15  -- 

05/15 

NOME 

PETERSBURG 

SEWARD 

05/01  -- 

09/15 

09/16  -- 

04/30 

SITKA-MT.  ] 

EDGECOMBE 

04/01  -- 

10/31 

11/01  -- 

03/31 

SKAGWAY 

05/01  -- 

09/30 

10/01  -- 

04/30 

SPRUCE  CAPE 

TANANA 

UMIAT 

VALDEZ 

05/15  -- 

09/15 

09/16  -- 

05/14 

WASILLA 

WRANGELL 

05/01  -- 

09/30 

10/01  -- 

04/30 

[OTHER] 

149 

99 
83 
85 
77 

95 
79 
88 

101 
90 

147 
81 

149 

121 
75 
93 
82 

ll4 
78 

97 
86 

99 
83 
88 
93 
125 

105 
84 

89 

99 
83 
75 


S4 

77 
75 
69 
68 

66 
64 

72 

•1 
SO 

66 

60 
S4 

SO 
55 
76 
5« 

74 
71 

S3 
62 

77 
75 
72 

76 
107 

65 
64 
65 

77 
75 
60 


233 

176 
158 
154 
145 

161 
143 

160 

182 

170 

213 
141 
233 

181 
130 
169 
140 

188 
149 

160 
148 

176 
158 
160 
169 
232 

171) 
148 

154 

176 
158 
135 


08/01/97 

02/01/97 
02/01/97 
03/01/96 
03/01/96 

05/01/97 

05/01/97 
02/01/97 

04/01/97 
04/01/97 

02/01/97 
02/01/97 
08/01/97 

02/01/97 
02/01/97 
02/01/97 
02/01/97 

02/01/97 
02/01/97 

02/01/97 
02/01/97 

02/01/97 
02/01/97 
02/01/97 
02/01/97 
08/01/97 

02/01/97 
02/01/97 
02/01/97 

02/01/97 
02/01/97 
02/01/97 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  Che  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

MS.IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOimT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

AMERICAN  SAMOA: 

AMERICAN  SAMOA 

73 

53 

126 

03/01/97 

GUAM: 

GUAM  (INCL  ALL  MIL  INSTAL) 

185 

90 

275 

05/01/97 

HAWAI I : 

CAMP  H  M  SMITH 

110 

CI 

171 

07/01/97 

EASTPAC  NAVAL  COMP  TELE  ."vREA 

110 

«1 

171 

07/01/97 

FT.  DERUSSEY 

110 

61 

171 

07/01/97 

FT.  SHATTER 

110 

SI 

171 

07/01/97 

HICKAM  AFB 

110 

SI 

171 

07/01/97 

HONOLLT.U  NAV  i  MC  RESERVE  CTR   110 

SI 

171 

07/01/97 

ISLE  OF  HAWAII :  HILO 

76 

55 

131 

07/01/97 

ISLE  OF  HAWAII:  OTHER 

04/01  --  12/18 

137 

S3 

190 

07/01/97 

12/19  --  03/31 

150 

S4 

204 

07/01/97 

ISLE  OF  KAUAI 

05/01  --  11/30 

109 

71 

180 

07/01/97 

12/01  --  04/30 

133 

73 

206 

07/01/97 

ISLE  OF  KURE 

60 

41 

101 

07/01/97 

ISLE  OF  MAUI 

04/16  --  12/14 

100 

SS 

158 

07/01/97 

12/15  --  04/15 

113 

59 

172 

07/01/97 

ISLE  OF  OAHU 

110 

SI 

171 

07/01/97 

KANEOHE  BAY  MC  BASE 

110 

SI 

171 

07/01/97 

KEKAHA  PACIFIC  MISSILE  RANGE 

FAC 

05/01  --  11/30 

109 

71 

180 

07/01/97 

12/01  --  04/30 

133 

73 

206 

07/01/97 

KILAUEA  MILITARY  CAMP 

76 

55 

131 

07/01/97 

LULUALEI  NAVAL  MAGAZINE 

110 

61 

171 

07/01/97 

NA3  BARBERS  POINT 

110 

SI 

171 

07/01/97 

PEAPX  HARBOR  AFLOAT  TNG  GRP, 

MIDDLE 

110 

SI 

171 

07/01/97 

PEARL  HARBOR  NAVAL  COMPLEX 

110 

SI 

171 

07/01/97 

PEARL  HARBOR  NAVAL  SUBMARINE 

BASE 

110 

SI 

171 

07/01/97 

PEARL  HARBOR  NAVY  PUBLIC  WORKS  CTR 

110 

SI 

171 

07/01/97 

SCHOFIELD  BARRACKS 

110 

SI 

171 

07/01/97 

WHEELER  ARMY  AIRFIELD 

110 

SI 

171 

07/01/97 

[OTHER] 

79 

S2 

141 

06/01/93 

JOHNSTON  ATOLL: 

JOHNSTON  ATOLL 

13 

9 

22 

07/01/97 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


LOCALITY 


MIDWAY  ISLANDS: 

MIDWAY  ISLAND  NAVAL  AIR  FACILITY 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

AMOUNT 

RATE 

RATE 

DATE 

(A)    + 

(B) 

(C) 

60 

41 

101 

07/01/97 

MIDWAY  ISLANDS 

60 

41 

101 

07/01/97 

NORTHERN  MARIANA  ISLANDS: 

ROTA 

105 

71 

l-'6 

05/01/97 

SAIPAN 

170 

78 

248 

05/01/97 

[OTHER] 

61 

53 

114 

05/01/97 

PUERTO  RICO: 

BAYAMON 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

CAROLINA 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

DORADO 

04/01  --  12/21 

164 

81 

247 

10/01/96 

12/22  --  03/31 

300 

9S 

396 

10/01/96 

FAJARDO  [INCL  CEIBA, 

LUQUILLO 

S.  HUMACAO] 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01/96 

FT.  BUCHANAN  [INCL  GSA  SVC  CTR 

,  GUAYNABO] 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

LUIS  MUNOZ  MARIN  lAP 

AGS 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

MAYAGUEZ 

90 

58 

148 

02/01/97 

PONCE 

•» 

107 

5» 

165 

10/01/96 

ROOSEVELT  ROADS 

• 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01/96 

ROOSEVELT  ROADS  NAS 

2/ 

05/01  --  11/23 

70 

64 

134 

10/01/96 

11/24  --  04/30 

114 

68 

182 

10/01/96 

SABANA  SECA 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 

SABANA  SECA  US  NAVAL 

SEC  GRP  ACT 

05/01  --  12/14 

102 

60 

162 

10/01/96 

12/15  --  04/30 

130 

63 

193 

10/01/96 
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Maximum  Per  Diem  Rates  for  official  travel  in  Alaska,  Hawaii,  the  Commonwealths 
of  Puerto  Rico  and  the  Northern  Mariana  Islands  and  Possessions  of  the  United 
States  by  Federal  government  civilian  employees. 


MAXIMUM 

MAXIMUM 

LODGING 

M&IE 

PER  DIEM 

EFFECTIVE 

LOCALITY 

AMOUNT 

RATE 

RATE 

DATE 

■ 

(A)    ♦ 

(B) 

(C) 

SAN  JUAN 

05/01  -- 

12/14 

102 

60 

162 

10/01/96 

12/15  -- 

04/30 

130 

63 

193 

10/01/96 

SAN  JUAN  US  NAVAL  RESERVE 

STATION 

05/01  -- 

12/14 

102 

60 

162 

10/01/96 

12/15  -- 

04/30 

130 

63 

193 

10/01/96 

[OTHER] 

70 

50 

120 

10/01/96 

VIRGIN  ISLANDS  (U.S.): 

ST.  CROIX 

04/15  -- 

12/14 

109 

80 

189 

07/01/97 

12/15  -- 

04/14 

129 

82 

211 

07/01/97 

ST.  JOHN 

06/01  -- 

12/15 

229 

79 

307 

07/01/97 

12/16  -- 

05/31 

344 

91 

435 

07/01/97 

ST.  THOMAS 

04/15  -- 

12/18 

21S 

76 

291 

07/01/97 

12/19  -- 

04/14 

322 

87 

409 

07/01/97 

WAKE  ISLAND 

WAKE  ISLAND 

40 

35 

75 

10/01/96 

Signature  for  Civilian  Personnel  Per 
Diem  Bulletin  Number  196. 

Dated:  July  14,  1997. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

!FR  Doc.  97-18888  Filed  7-17-97;  8:45  am] 

BILUNQ  CODE  5000-04-C 


DEPARTMEhfT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oak  Ridge 
Reservation 

agency:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463,  86  Stat.  770)  notice  is 
hereby  given  of  the  following  Advisory 
Committee  meeting:  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Oak  Ridge 
Reservation 

DATES:  Wednesday,  August  6,  1997,  6:00 
p.m.-9:30  p.m. 

ADDRESSES:  Ramada  km,  420  South 
Illinois  Avenue,  Oak  Ridge,  Tennessee. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandy  Perkins,  Site-Specific  Advisory 
Board  Coordinator,  Department  of 
Energy  Oak  Ridge  Operations  Office, 
105  Broadway,  Oak  Ridge,  TN  37830, 
(423)576-1590. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities 

Tentative  Agenda:  The  meeting  will 
feature  a  report  from  three  Board 
members  on  their  participation  in  an 
incineration  conference. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Sandy  Perkins  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  5  days  prior 
to  the  meeting  and  reasonable  provision 
will  be  made  to  include  the  presentation 
in  the  agenda.  The  Designated  Federal 
Official  is  empowered  to  conduct  the 
meeting  in  a  ^hion  that  will  facilitate 


the  orderly  conduct  of  business.  Each 
individual  wishing  to  make  public 
comment  will  be  provided  a  maximum 
of  5  minutes  to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copymg  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building.  1000  Independence  Avenue, 
SW.  Washington,  DC  20585  between 
9:00  a.m.  and  4  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  at  the  Department  of 
Energy's  Information  Resource  Center  at 
105  Broadway.  Oak  Ridge,  TN  between 
8:30  am  and  5:00  pm  on  Monday, 
Wednesday,  and  Friday;  8:30  am  and 
7:00  pm  on  Tuesday  and  Thursday;  and 
9:00  am  and  1:00  pm  on  Saturday,  or  by 
writing  to  Sandy  Perldns,  Department  of 
Energy  Oak  Ridge  Operations  Office. 
105  Broadway,  Oak  Ridge,  TN  37830,  or 
by  calling  her  at  (423)  576-1590 

Issued  at  Washington.  DC  on  July  15, 1997. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc  97-18967  Filed  7-17-97,  8;45  am] 

nujNG  CODE  frUO-ei-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  ^4o.  ER97-1220-001] 

Cleveland  Electric  lllumlrMitIng 
Company;  Notice  of  Filing 

July  14.  1997. 

Take  notice  that  on  May  22,  1997, 
Cleveland  Electric  Illuminating 
Company  tendered  for  filing  an 
amendment  in  the  above-referenced 
dockets. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Eneryfy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington.  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedures  (18  CFR  385.211  and  18 
CFR  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  July 
18,  1997.  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  pnx:eedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection. 
Lois  D.  Caahell, 
Secretary. 
[FR  Doc.  97-18926  Filed  7-17-97;  8:45  am] 

WLUNQ  CXX)e  671 7-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Ho.  CP97-61 7-000] 

Kem  River  Gas  Transmission 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

)uly  14,  1997. 

Take  notice  that  on  July  2, 1997,  Kem 
River  Gas  Transmission  Company  (Kem 


River)  295  Chipeta  Way,  Salt  Lake  City. 
Utah  84108.  filed  in  the  above  docket, 
a  request  pursuant  to  18  CFR  Sections 
157.205  and  157.211  of  the 
Commission's  Regulations,  for 
authorization  to  construct  and  operate  a 
new  meter  station  to  provide 
transportation  deliveries  for  Southwest 
Gas  Corporation  (Southwest)  to  new 
markets  at  the  California/Nevada  border 
in  Clark  County.  Nevada,  all  as  more 
fully  set  forth  in  the  request  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection. 

Specifically.  Kem  River  proposes  to 
construct  own  and  operate  the  new 
Primm  Meter  Station  at  Milepost  578.2 
on  Kem  River's  pipeline  in  Section  6, 
Township  27  South,  Range  59  East, 
Clark  County,  Nevada.  Kem  River  states 
that  the  new  meter  station  will  consist 
of  a  4-inch  tap,  one  2-inch  turbine  meter 
and  appurtenances  with  a  daily  design 
capacity  of  approximately  6,000  Mcf  per 
day  at  650  psig. 

Kem  River  further  states  that  the  cost 
to  construct  the  Primm  Meter  Station  is 
estimated  to  cost  approximately 
$230,000.  Kem  River  indicates  that 
pursuant  to  a  Facilities  Construction 
Agreement  and  the  facilities 
reimbursement  provisions  of  Kem 
River's  tariff.  Southwest  will  reimburse 
Kem  River  for  the  actual  costs 
associated  with  the  construction  of  the 
meter  station. 

Any  person  or  the  Commission's  staff 
may.  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214)  a  motion  to 
intervene  or  notice  of  intervention  and 
pursuant  to  Section  157.205  of  the 
Regulations  under  the  Natural  Gas  Act 
(18  CFR  157.205)  a  protest  to  the 
request.  If  no  request  is  filed  within  the 
time  allowed  therefor,  the  proposed 
activity  is  deemed  to  be  authorized 
effective  on  the  day  after  the  time 
allowed  for  filing  a  protest.  If  a  protest 
is  filed  and  not  withdrawn  within  30 
days  after  the  time  allowed  for  filing  a 


protest,  the  instant  request  shall  be 

treated  as  an  application  for 

authorization  pursuant  to  Section  7  of 

the  Natural  Gas  Act. 

Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-18925  Filed  7-17-97;  8:45  am] 

NLUNQ  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP96-61 0-000] 

Granite  State  Gas  Transmission,  Inc., 
Notice  of  Availability  of  the  Rnal 
Environmental  impact  Statement  for 
the  Proposed  Granite  State  LNG 
Project 

July  14,  1997. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Final 
Environmental  Impact  Statement  (FEIS) 
on  the  construction  and  operation  of  the 
liquefied  natuj^l  gas  (LNG)  peak 
shaving  facility  proposed  by  Granite 
State  Gas  Transmission,  Inc.  in  the 
above-referenced  docket. 

The  FEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project,  with  the  mitigating  measures  we 
have  recommended,  including  receipt  of 
necessary  permits  and  approvals,  would 
have  limited  environmental  impact  and 
would  be  an  environmentally  acceptable 
action.  The  FEIS  evaluates  alternatives 
to  the  proposal,  including  system 
alternatives  and  altemative  sites  for  the 
storage  facility  and  the  permanent 
access  road.  Solely  from  an 
environmental  perspective,  the  use  of 
capacity  available  in  1999  on  proposed 
pipelines  would  be  an  environmentally 
preferable  altemative  to  providing  the 
proposed  peak  shaving  capacity. 
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Granite  State  is  seeking  approval  of  a 
specific  site  in  Wells,  Maine  to  store 
LNG  that  would  be  transported  by 
temker  trucks  from  Everett. 
Massachusetts.  The  LNG  would  be 
vaporized  as  needed  and  the  natural  gas 
delivered  into  Granite  State's  existing 
pipeline  system  or  the  Portland  Natural 
Gas  Transmission  System.  The  proposed 
action  involves  construction  of: 

•  A  580,000-barrel  LNG  storage  tank 
(equivalent  to  2  billion  cubic  feet  of 
natural  gas); 

•  Two  truck  unloading  stations; 

•  Two  67  million  cubic  feet  per  day 
vaporizers; 

•  A  vapor  handling  system; 

•  A  12-inch-diameter  sendout 
pipeline;  and 

•  A  new  1.4-mile-long  permanent 
access  road  to  the  storage  facility  site 
from  State  Route  9. 

In  addition.  Granite  State  proposes  to 
upgrade  and  temporarily  use  an  existing 
1.1 -mile-long  dirt  road  for  access  into 
the  storage  facility  site  during  the  initial 
stages  of  construction. 

The  purpose  of  the  proposed  facilities 
would  be  to  provide  a  134,000  million 
British  thermal  units  per  day  peak 
shaving  service. 

The  FEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at: 

Federal  Energy  Regulatory  Commission, 
Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street, 
N.E.,  Room  2 A,  Washington,  DC 
20426.  (202)  208-1371 

and 

Town  Manager's  Office.  Town  Hall, 
Wells,  ME  04090,  (207)  646-5113. 

Copies  of  the  FEIS  have  been  mailed 
to  Federal,  state  and  local  agencies; 
public  interest  groups;  interested 
individuals;  newspapers;  and  parties  to 
this  proceeding.  A  limited  number  of 
copies  of  the  FEIS  are  available  from  the 
Public  Reference  and  Files  Maintenance 
Branch  identified  above. 

Additional  information  about  the 
proposed  project  is  available  from  Paul 


McKee  in  the  Commission's  Office  of 

External  Affairs  at  (202)  202-1888. 

Lois  D.  Cashell. 

Secretary. 

(FR  Doc.  97-18924  Filed  7-17-97;  8:45  am] 

BILUNG  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Pro)ect  No.  11^^-001  Alaska] 

City  of  Saxman;  Notice  of  Availability 
of  Draft  Environmental  Assessment 

July  14.  1997. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of 
Hydropower  Licensing  has  reviewed  the 
application  for  an  original  license  for 
the  major,  unconstructed,  Mahoney 
Lake  Hydroelectric  Project.  The  project 
would  be  located  on  Upper  Mahoney 
Lake  and  Upper  Mahoney  Creek  near 
Ketchikan  in  Southeast  Alaska.  The 
Commission  staff  has  prepared  a  Draft 
Environmental  Assessment  (DEA)  on 
the  project.  The  DEA  contains  the  staffs 
analysis  of  the  potential  environmental 
impacts  of  the  project  and  has 
concluded  that  licensing  the  project, 
with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantiy  affect  the  quality  of 
the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Room, 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street,  N.E.,  Washington,  D.C. 
20426. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Lois  D.  Cashell, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  N.E., 
Washington,  D.C.  20426.  For  further 
information,  contact  Vince  Yearick, 


Environmental  Coordinator,  at  (202) 

219-3073. 

Lois  D.  Cashell, 

Secretary. 

IFR  Doc.  97-18927  Filed  7-17-97;  8:45  am] 

BILLING  CODE  S717-01-M 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting 

AGENCY  HOL04NG  MEETING:  Federal 
Energy  Regulator\'  Commission. 

FEDERAL  REGISTER  CPTATION  OF  PREVKXJS 
ANNOUNCEMENT:  July  15.  1997.  62  FR 
37904. 

PREVKHISLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  )uly  16,  1997.  10:00  a,m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Number  has  been  added  to  the 
Agenda  scheduled  for  the  July  16,  1997 
meeting. 


Item  No. 


Docket  No.  and  company 


CAG-10  ...     RP95-197-000,    Transcontinen- 
tal Gas  Pipe  Line  Corporation. 


Lois  D.  Cashell, 

Secretary. 

[FR  Doc.  97-19071  Filed  7-lfr-97;  11:08  am] 

BILUNG  CODE  6717-01-li 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-6860-5] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Registration  of  Fuels  and  Fuel 
Additives:  Requirements  for 
Manufacturers  (40  CFR  79) 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  following  Information  Collection 


38532 


Federal  Register  /  Vol.  62,  No.  138  /  Friday,  July  18.  1997  /  Notices 


Request  (ICR)  has  been  forwarded  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  approval: 
Registration  of  Fuels  and  Fuel 
Additives:  Requirements  for 
Manufacturers  (40  CFR  79)  (OMB 
Control  Number  2060-0150,  expiration 
date:  9-30-97).  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  August  18,  1997. 
FOR  FURTHER  INFORMATION  OR  A  COPY 
call:  Sandy  Farmer  at  EPA.  (202)  260- 
2740,  and  refer  to  EPA  ICR  No.  309.09. 

SUPPt-HKKNTARY  INFORMATION: 

Title:  Registration  of  Fuels  and  Fuel 
Additives  (OMB  Control  No.  2060-0150; 
EPA  ICR  No.  309.09)  expiring  9/30/97. 

This  is  a  request  for  an  extension  of 
a  currently  approved  collection. 

Abstract:  Manufacturers  of  gasoline, 
diesel  fuel,  and  additives  for  gasoline 
and/or  diesel  fuel,  are  required  to  have 
these  products  registered  by  the  EPA 
prior  to  their  introduction  into 
commerce.  Registration  involves 
providing  a  chemical  description  of  the 
fuel  or  additive,  certain  technical  and 
marketing  information,  and  any  health- 
effects  information  in  possession  of  the 
manufacturer.  The  development  of 
health -effects  data,  required  by  40  CFR 
79,  subpart  F,  is  not  included  in  this  ICR 
due  to  upcoming  changes  in  the 
requirements.  Manufacturers  are  also 
required  to  submit  periodic  reports 
(annually  for  additives,  quarterly  and 
annually  for  fuels)  on  production 
volume  and  related  information.  The 
information  is  used  to  identify  products 
whose  evaporative  or  combustion 
emissions  may  pose  an  unreasonable 
risk,  to  public  health.  Manufacturers 
typically  claim  confidentiality  for 
compositional  and  production 
information.  In  accordance  with  the 
Clean  Air  Act,  the  results  of  health- 
effects  testing  shall  not  be  considered 
confidential.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  numtjer. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15.  The  Federal 
Register  Notice  required  under  5  CFR 
1320.8(d),  soliciting  comments  on  this 
collection  of  information  was  published 
on  April  14.  1997  (62  FR  18114);  two 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 


estimated  to  average  six  hours  per  each 
notification/supplemental  notification 
response,  one  hour  for  each  notification 
update  response,  and  one  hour  for  each 
periodic  report.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
insructions;  develop,  acquire,  install, 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  he 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Meinufacturers  of  gasoline,  diesel  fuel, 
and  fuel  additives. 

Estimated  number  of  Respondents: 
1,400. 

Frequency  of  Response:  On  occasion, 
quarterly,  annually. 

Estimated  Total  Annual  Hour  Burden: 
12,900. 

Estimated  Total  Annualized  Ck>st 
Burden:  $722,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  following  addresses. 
Please  refer  to  EPA  ICR  No.  309.09  and 
OMB  Control  No.  2060-0150  in  any 
correspondence. 

Ms.  Sandy  Farmer,  U.S.  Environmental 
Protection  Agency.  OPPE  Regulatory 
Information  Division  (2137).  401  M 
Street,  SW,  Washington,  DC  20460 

and 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
EPA,  725  17th  Street,  NW, 
Washington.  DC  20503. 

Dated:  July  14. 1997. 
Joseph  Retzer, 

Director,  Regulatory  Information  Division. 
[FR  Doc.  97-18969  Filed  7-17-97;  8:45  am) 

BILUNG  COO€  6SeO-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6482-3] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  (202)  564-7153. 

Weekly  receipt  of  Environmental 
Impact  Statements  Filed  July  07,  1997 
Through  July  11,  1997  Pursuant  to  40 
CFR  1506.9. 

EIS  No.  970259,  Final  EIS,  NRC, 
Generic  EIS— 10  CFR  Part  20:  Support  of 
Rulemaking  on  Radiological  Criteria  for 
Decommissioning  of  NRC-Licensed 
Nuclear  Facilities  (NUREG-1496), 
Implementation,  Due:  August  18,  1997, 
Contact:  Carl  Feldman.  (301)  415-6194. 
EIS  No.  970260,  Draft  EIS,  BLM,  NM, 
CO.  Rio  Grande  Corridor  Coordinated 
Resource  Management  Plan  and  Taos 
Management  Plan  Amendment, 
Activity-Level-Plans,  Implementation, 
NM  and  CO,  Due:  October  01,  1997, 
Contact:  Steve  Henke,  (505)  758-6851. 
EIS  No.  970261,  Draft  EIS,  FRC,  WA, 
Sullivan  Creek  Hydroelectric  (FERC  No. 
2225)  Project,  An  Application  for 
Amendment  of  License,  Public  Utility 
District  No.  1,  Sullivan  Creek,  Pend 
Oreille  County,  WA,  Due:  September  18, 
1997,  Contact:  Rebecca  Martin.  (202) 
219-2650. 

EIS  No.  970262,  Draft  EIS,  IBR,  CA, 
Central  Valley  Project,  Municipal  and 
Industrial  Water  Supply  Contracts, 
Sacramento  County  Water  Agency  and 
San  Juan  Water  District,  City  of  Folsom, 
Sacramento  County,  CA,  Due: 
September  05, 1997,  Contact:  Cecil 
Lesley,  (916)440-6851. 

EIS  No.  970263,  Draft  EIS,  FRC,  MS, 
AL,  Destin  Natural  Gas  Pipeline  Project, 
Construction  and  Operation,  Six  Major 
Interstate  Pipelines  in  the  Gulf  of 
Mexico,  Southern  Natural  Gas,  COE 
Sections  10  and  404  Permits,  Right-of- 
Way  and  Special-Use  Permits,  Due: 
September  02,  1997,  Contact:  Paul 
McKee,  (202)  208-1088. 

EIS  No.  970264,  Draft  EIS.  AFS.  CO, 
Dome  Peak  Timber  Sale,  Timber 
Harvesting  and  Road  Construction. 
White  River  National  Forest.  Eagle 
Ranger  District.  Glenwood  Spring.  Eagle 
and  Garfield  Counties.  CO.  Due: 
September  02.  1997.  Contact:  David  Van 
Norman,  (970)  827-5715. 

EIS  No.  970265,  Draft  EIS,  UMC,  CA, 
Santa  Margarita  River  Flood  Control 
Project  (MILCON  P-010)  and  Basilone 
Road  Bridge  Replacement  Project 
(MILCON  P-030),  Construction  and 
Operation,  COE  Section  404  Permit, 
Camp  Pendleton,  CA,  Due:  September 
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05,  1997,  Contact:  Vicky  K.  Taylor,  (619) 
532-3007. 

EIS  No.  970266,  Draft  EIS,  BLM,  CA, 
Fourmile  Hill  Geothermal  Development 
Project,  Construction,  Operation  and 
Maintenance  of  a  49.9  megawatt  (MW) 
Geothermal  Power  Plant,  Federal 
Geothermal  Leases  CA-21924  and  CA- 
21926,  Glass  Mountain  Known 
Geothermal  Resource  Area,  Klamath  and 
Modoc  National  Forests,  Siskiyou  and 
Modoc  Counties,  CA,  Due:  September 
16,  1997,  Contact:  Randall  Sharp,  (916) 
233-5811.  ,. 

EIS  No.  970267,  Final  EIS,  FRC,  ME. 
Granite  State  Gas  Transmission, 
CoDstniction  and  Operation  of  a 
Liquefied  Natural  Gas  Facility,  Permits 
and  Approvals,  In  the  Town  of  Wells, 
York  County,  ME,  Due:  August  18,  1997, 
Contact:  Paul  McKee,  (202)  208-1088. 

EIS  No.  970268,  Draft  EIS,  IBR,  NV, 
Clark  County  Wetlands  Park  Master 
Plan,  Construction  and  Operation, 
Erosion  Control  Structures  in  Las  Vegas 
Wash,  COE  Section  404  Permit,  Right- 
of-Way  Permit  and  Endangered  Species 
Act  Section  4,  Clark  County,  NV,  Due: 
September  17,  1997,  Contact:  Del  Kidd, 
(702) 293-8698. 

EIS  No.  970269,  Final  EIS,  FHW,  WI, 
US  12  Whitewater  Bypass, 
Improvements,  Bucldngham  Road  to 
Cox  Road,  Funding.  Right-of-Way  and 
COE  Section  404  Permit,  City  of 
Whitewater,  Jefferson,  Rock  and 
Walworth  Counties,  WI,  Due:  August  18, 
1997,  Contact:  Richard  C.  Madzak,  (608) 
829-7510. 

Dated:  July  15,  1997. 
William  D.  DickersoH, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc*  97-19003  Filed  7-17-97;  8:45  am] 
MUJNG  CODE  aeeo-fio-u 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-5482-4] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  June  23,  1997  Through  June 
27,  1997  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 


in  FR  dated  April  04,  1997  (62  FR 
16154). 

Draft  EISs 

ERP  No.  D-CGD-K50012-CA  Rating 
EC2,  A-92/San  Mateo  Hayward  Bridge. 
Improvements  to  the  East  Approach  and 
the  Trestle  Portion  of  the  bridge.  Coast 
Guard  Bridge  Permit  and  COE  Section 
404  Permit.  Alameda  and  San  Mateo 
Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  with  the 
alternatives,  congestion  impacts  and  CO 
hotspot  analysis  presented  in  the  draft 
EIS. 

ERP  No.  D-COE-K36121-CA  Rating 
EC2,  even  Oaks  Dam  Water 
Conservation  Feasibility  Study, 
Establishing  a  Seasonal  Water 
Conservation  and  Supply  Pool,  Flood 
Control  and  Flood  Protection,  Santa  Ana 
River  Basin,  San  Bernardino  County, 
CA. 

Summary:  EPA  expressed 
environmental  concerns  because  the 
draft  EIS  did  not  consider  "end  of  pipe" 
water  conservation  as  an  alternative  to 
increasing  the  dam's  water  storage  and 
did  not  sufficiently  describe  the 
proposed  project's  potential 
downstream  impact. 

ERP  No.  D-COE-L36110-WA  RaUng 
LO,  Cedar  River  Section  205  Flood 
Damage  Reduction  Plan, 
Implementation,  Renton,  King  County, 
WA. 

Stimmary:  EPA  had  no  objection  to 
the  preferred  alternative  as  described  in 
the  EIS. 

ERP  No.  D-DOA-E39040-KY  RaUng 
LO.  City  of  Albany's  Cagle  Water 
Expansion  Project,  To  expand  its 
Potable  Water  Treatment  Plant,  Funding 
and  COE  Section  404  Permit,  Clinton 
and  Wayne  Counties,  KY. 

Summary:  EPA  had  no  objection  to 
the  proposed  action. 

ERP  No.  D-USN-E11039-FL  Rating 
EC2,  Cecil  Field  Naval  Air  Station, 
Disposal  and  Reuse,  Implementation, 
City  of  Jacksonville,  Duval  and  Clay 
Counties,  FL. 

Summary:  EPA  expressed 
enviromnental  concerns  regarding 
hazardous  waste,  air  quality  and  noise 
issues  for  alternatives  other  than  ARS  1. 
EPA  had  no  objection  to  alternative  ARS 
1.  Additional  mitigation  and  discussion 
was  requested  for  the  other  alternatives. 

Final  nSs 

ERP  No.  F-DOE-A09824-00 
Programmatic  EIS — Waste  Management, 
Managing  Treatment,  Storage  and/or 
Disposal  of  Radioactive  and  Hazardous 
Waste  for  Five  Types  of  Waste:  Low- 
Level  Radioactive;  Low-Level  Mixed; 
Transuranic  Radioactive;  High-Level 


Radioactive  and  Hazardous  Waste.  Site 
Selections  Around  the  United  States. 

Summary:  EPA's  previous  concerns 
have  been  resolved,  therefore  EPA  had 
no  objection  with  the  proposed  action. 

ERP  No.  F-FHW-L401 79-AK  Third 
Street  Widening  Project,  Improvement, 
Old  Steese  Highway  and  Hamilton 
Avenue.  Funding  and  Right-of-Way 
Acquisition,  Fairbanks  North  Star 
Borough.  AK. 

Summary:  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

ERP  No.  FR-USA-A21035-OR 
Umatilla  Depot  Activity,  Revision  to 
Disposal  of  Chemical  Agents  and 
Munitions  Stored,  Construction  and 
Operation,  Morrow  and  Umatilla 
Counties,  OR. 

Sui77iT7a/y;  Review  of  the  Final  EIS 
was  not  deemed  necessary.  No  formal 
comment  letter  was  sent  to  the 
preparing  agency. 

Dated:  July  15,  1997. 
WiUiam  0.  Dickerson, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  97-19004  Filed  7-17-97;  8:45  am] 
MLUNG  CODE  6SM-S»-U 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Govenunent  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10:00  a.m.  on 
Tuesday.  July  22,  1997,  to  consider  the 
following  matters: 

Summary  Agenda:  No  substantive 
discussion  of  the  following  items  is 
anticipated.  These  matters  will  be 
resolved  with  a  single  vote  unless  a 
member  of  the  Board  of  Directors 
requests  that  an  item  be  moved  to  the 
discussion  agenda. 
Disposition  of  minutes  of  previous 

Board  of  Directors'  meetings. 
Reports  of  actions  taken  pursuant  to 

authority  delegated  by  the  Board  of 

Directors. 
Memorandum  and  resolution  re: 

Statement  of  Policy  Regarding  the 

Federal  Financial  Institutions 

Examination  Council  Supervisory 

Policy — Securities  Lending. 
Memorandum  and  resolution  re: 

Statement  of  Policy  Regarding 

Improper  and  Illegal  Payments  by 

Banks  and  Bank  Holding  Companies. 
Memorandum  and  resolution  re: 

Statement  of  Policy  Regarding  the 


te 
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Federal  Financial  Institutions 

Examination  Council — Disclosure  of 

Statutory  Enforcement  Actions. 

Discussion  Agenda: 
Memorandum  and  resolution  re:  Part 

325  Proposal  to  Revise  the  Regulatory 

Capital  Treatment  of  Servicing  Assets. 
Memorandum  and  resolution  re: 

Implementation  of  Deposit  Shifting 

Statute. 

The  meeting  will  be  held  in  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street, 
N.W.,  Washington,  D.  C. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g..  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2449  (Voice); 
(202)  416-2004  (TTY),  to  make 
necessary  arrangements. 

Requests  for  further  information 
concerning  the  meeting  may  be  directed 
to  Ms.  Valerie  J.  Best,  Assistant 
Executive  Secretary  of  the  Corporation, 
at  (202)  898-3812. 

Dated:  July  15. 1997. 
Federal  Deposit  Insurance  Corporation. 
Vakrie  ].  Beat, 

Assistant  Executive  Secretary. 
(FR  Doc.  97-19039  Filed  7-15-97;  4:22  pml 

BILUNG  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreefnent(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984. 

Interested  parties  can  review  or  obtain 
copies  of  agreements  at  the  Washington, 
DC  offices  of  the  Commission,  800 
North  Capitol  Street,  N.W.,  Room  962. 
Interested  parties  may  submit  comments 
on  an  agreement  to  the  Secretary, 
Federal  Maritime  Commission, 
Washington,  DC  20573,  within  10  days 
of  the  date  this  notice  appears  in  the 
Federal  Register. 

Agreement  No.:  232-011553-002. 

Title:  CSAV/Nacional  Space  Charter 
Agreement. 


Parties: 

Compania  Sud  Americana  de  Vapores 
("CSAV") 

Companhia  Maritima  Nacional 

Synopsis:  The  subject  modification 
clarifies  that  CSAV's  membership 
includes  the  CSAV/Braztrans  Joint 
Service,  a  wholly-owned  affiliate  of 
CSAV.  It  also  clarifies  that  the  English 
language  version  of  the  Agreement  will 
govern  over  versions  in  other  languages. 

Agreement  No.:  224-201029. 

Title:  Jacksonville  Port  Authority/ 
Autoliners,  Inc.  Wharfage  Agreement. 

Parties: 

Jacksonville  Port  Authority 
("Jaxport") 

Autoliners,  Inc. 

Synopsis:  The  proposed  Agreement 
permits  Jaxport  to  assess  wharfage 
charges  to  Autoliners  for  automobiles 
crossing  at  the  Port's  facilities.  The  term 
of  the  Agreement  is  for  one  year. 

Dated:  July  15.  1997. 

By  Order  of  the  Federal  Maritime 
Commissioa. 
Ronald  0.  Marphy, 
Assistant  Secretary. 

[FR  Doc.  97-19002  Filed  7-17-97;  8:45  am] 
BiujNO  cooc  cno-oi-M 


FEDERAL  MARITIME  COMMISSION 

Ocean  Freight  Forwarder  Ucertse 
Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission 
applications  for  licenses  as  ocean  freight 
forwarders  pursuant  to  section  19  of  the 
Shipping  Act  of  1984  (46  U.S.C.  app. 
1718  and  46  CFR  part  510). 

Persons  knowii^  of  any  reason  why 
any  of  the  following  applicants  should 
not  receive  a  license  are  requested  to 
contact  the  Office  of  Freight  Forwarders, 
Federal  Maritime  Commission, 
Washington,  DC  20573. 
JCC  International,  Inc.,  944  Surrey  Lane, 

Unit  2A,  Schaumburg,  IL  60193, 

Officer  John  M.  Guadagnoli,  Jr., 

President 


Chippey's  Enterprises,  Inc.,  d/b/a  CEI 
Frei^t  Forwarding,  744  NW.  107th 
Street,  Miami,  FL  33168-2101, 
Officers:  Dwight  A.  Sheriff,  President; 
Alan  Grant,  Vice  President 

World-Express,  Inc.,  8811  E.  Garvey 
Ave.,  Suite  #205,  Rosemead,  CA 
91170,  Officers:  Andy  Wu,  President, 
Monica  Chiu,  Secretary 

Zeal  Cargo  Corporation,  8525  N.W.  29 
Street,  Miami,  FL  33122,  Officer 
Dario  Bortnik.  President. 

Dated:  July  14, 1997. 
JoMpk  C  Polking, 

Secretary. 

[FR  Doc.  97-18885  Filed  7-17-97;  8:45  am] 

BIUJNG  CODE  S73»-01-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  11  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  wiaiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  06/23/97  AND  07/04/97 


Name  of  acquinng  person,  name  of  acquired  person,  name  of  acquired  entity 


TECO  Energy,  Inc.,  West  Florida  Gas,  Inc.,  West  Rorida  Gas,  Inc - ~ 

Euramax  International  pic,  Genstar  Capital  Corporation,  Gentek  Holdings,  Inc 

Unrversity  of  Alabama  Health  Services  Foundation,  P.C,  The  Eye  Foundation,  Inc.,  The  Eye  Foundation,  Inc 

Coca-Cola  Enterpnses  inc..  The  Coca-Cola  Bottling  Company.  The  Coca-Cola  Bottling  Compsmy  o1  New  Yortc,  Inc 

The  Dow  Chemical  Company.  The  Dow  Chemical  Company,  DowElanco  (a  partnership)  

China  National  Nonferrous  Metals  Industry  Corp,  MQ  Holdings,  Inc.,  MQ  Holdings.  Inc  — ......~ 

Thomas  H.  Dittmer.  Forstmann-Lefl  Associates,  inc.,  Forstmann-Letf  Associates,  Inc  

Folksamenca  Holding  Co.,  Inc..  Munchener  Ruckversicherungs-Gesellschaft  ['continued].  Great  Lakes  American 

Reinsurance  Company  

General  Electnc  Company.  Roy  G.  Gullberg,  Jr.,  Preco  Turbine  Services.  Inc.  &  G&B  Partnership  


PMNNo. 


97-2351 
97-2360 
97-2392 
97-2440 
97-2284 
97-2421 
97-2429 

97-2434 
97-2435 


Dale  termi- 
nated 


06/23«7 
06/23/97 
06/23/97 
06/23«7 
06/24/97 
06/24/97 
06/24/97 

06/24/97 
06/24/97 
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TRANSACTIONS  GRANTED  EARLY  TERMINATION  BETWEEN:  06/23/97  AND  07/04/97— Continued 


Name  of  acquiring  person,  name  of  acquired  person,  name  of  acquired  entity 


PMNNo. 


Date  termi- 
nated 


Roy  G.  Gullberg,  Jr.,  General  Electric  Company,  General  Electric  Company 

Intermedia  Communications,  Inc.,  DIGEX,  Incorporated,  DIGEX,  Incorporated „ ;. 

The  Registry,  Inc.,  Renaissance  Solutions,  Inc.,  Renaissance  Solutions,  Inc _„.... _ 

FirstCity  Financial  Corporation,  Hartxjr  Financial  Group,  Inc.,  Harbor  Financial  Group,  Inc _ ....^... 

Ed  A.  Smith,  FirstCity  Financial  Corporation,  FirstCity  Financial  Corporation  . 

Richard  J.  Gillen  and  Bemice  J.  Gillen,  FirstCity  Financial  Corporation,  FirstCity  Financial  Corporation „ 

Clear  Channel  Communications,  Inc.,  Amencan  Tower  Corporation,  American  Tow^  Corporation 

David  A.  Lubin,  The  Registry,  Inc..  The  Registry,  Inc  

Allegheny  Health.  Education  and  Research  Foundation,  Canonsburg  General  Hospital,  Canonstjurg  General  Hos- 


pital 


Travelers  Group,  Inc.,  BankAmerica  Corporation,  Security  Pacific  Finance  System  Inc  ^.._...».....„ 

Atlas  Copco  AB,  Prime  Service,  Inc.,  Prime  Service,  Inc  _.. 

Catholic  Health  Initiatives,  Sloan's  Lake  Management  Corporation,  Sloan's  Lake  Mar^ement  Corporatkxi  . 

Archer-Daniels-Midland  Company,  United  Grain  Growers  Limited.  United  Grain  Growers. Limited ^_.«.„..,.^..»« 

U.S.  Office  Products  Company.  Bruce  Rognlien,  Associated  Travel  Servk:es,  Inc ^. ^ . 

Bruce  W.  Rognlien,  U.S.  Office  Products  Company.  U.S.  Office  Products  Company  „ 

Nuclear  Electric  Insurance  Limited,  Nuclear  Mutual  Limited,  Nuclear  Mutual  Limited  „._ 

Family  Golf  Centers,  Inc.,  Arthur  J.  Calace,  Jr.,  Leisure  Complexes,  Inc  „. .a- 

Republic  Industries,  Inc.,  Desert  GMC-East,  Inc..  Desert  GMC-East,  Inc „ „..„ „> „ 

Republic  Industries.  Inc..  Desert  GMC,  Inc.,  Desert  GMC.  Inc „ 

Republic  Industries,  Inc.,  Desert  Buick-GMC  Trucks,  Inc..  Desert  Buick-GMC  Trucks.  Inc ^ 

General  Electric  Compainy,  Intelligent  Electronics,  Inc.,  XL  Source.  Inc..  and  RCK  Computers,  Inc  .' „ 

A.G.  Lowenthal,  Fn«  o*  Michigan  Capital  Corporation,  1888  Limited  Partnership  and  DST  Systems,  Inc  

Columbia/HCA  Healthcare  Corporatkin,  Neponset  Valley  Health  Systems,  Inc.,  Nomvood  Hospttal.  Southwood  Com- 
munity Hospital,  Inc  

Albert  Einstein  HeaJtticare  Network.  The  Germantown  Medical  Center  Foundation,  The  Germantown  Medical  Cerv- 

ter  Foundation  „ . „ 

Healthcare  COMPARE  Corp,,  First  Data  Corporation.  First  Health  Strategies  Inc  

Warburg.  Pincus  Investprsi  L-P-  Rot)ert  W.  Felton.  the  Indus  Group  _ 1 

Henkel  KGaA,  Paul  R.  Ellsworth.  Resin  Technotogy  Group,  Inc 

Nextel  Communrcations.  inc.,  CellCall,  Inc..  CellCall,  Inc „ 

Den  norske  stats  oljeselskap  a.s..  Ashland.  Inc.,  Blazer  Energy  Corp „ 

Bob  G.  Gower,  Howell  Corporation,  Howell  Hydrocarbons  &  ChemcaJs,  Inc „ 

PMT  Services,  Inc.,  Leon  and  Susan  Ladd,  Ladco  Financial  Group „. „.... . . 

Leon  and  Susan  Ladd,  PMT  Servk:es,  Inc.,  PMT  Services.  Inc  -. ».„ „ 

Imation  Corp.,  Cemax-kxjn,  Inc..  Cemax-lcon,  Inc  _._ 

Republic  Industries,  Inc.,  Mitsubishi  Motors  Corporation,  Value  Rent-A-Car,  Inc . _. ..... 

Steven  K.  Uhlmann.  William  A.  Schmidt,  American  Precision  Plastks  Corporation  

Mail-Well,  Inc.,  L.E.  Rhian,  Jr.,  Murray  Envetope  Corp _ „. 

Boral  Limited,  Resource  Holding,  Inc.,  Resource  Holding,  Inc  „ 

Broderbund  Software.  Inc..  Intuit.  Inc.,  Parsons  Technology,  Inc „ 

Regal  Cinemas,  Inc.,  Cot*  Theatres,  L.L.C..  R.C.  Cot*,  Inc.,  Cot*  Threatres  II.  Inc.,  Cobb  Finance  Co  

Metals  USA,  Inc.,  Oueenstx>ro  Steel  Corporation.  Queensboro  Steel  Corporation  , 

Metals  USA,  Inc..  Texas  Aluminum  Industries.  Inc.,  Texas  Aluminum  Industries.  Inc  . _ ....._..„.,..._.—. 

Metals  USA,  Inc.,  Patnck  A.  Notestine,  Affiliated  Metals,  Inc  _.. „ 

Metals  USA,  Inc.,  Uni-Steel,  Inc.,  Uni-Steel.  Inc  _. „ 

East  Texas  Medical  Center  Regional  HealttK»re  System,  Nan  Travis  Memorial  Hospital.  Nan  Travis  Memorial  Hos- 


pital 


Philip  Servk:es  Corp..  International  Alliance  Sen^ices,  Inc.,  Republic  Environmental  Recycling,  Inc.;  Republic 

Cooper  Industnes,  Inc..  Coiltronrcs,  Inc..  Coiltronics.  Inc „ . 

Vishay  Intertechnology,  Inc.,  Diodes  Incorporated,  Diodes  Incorporated  ^_ .i 

Marshall  I.  Wais,  Colorstrip,  Inc..  Cotorstrip.  Inc . 

Bumham  Corporation.  Jack  R.  Cunninghaim,  Thermo  Products,  Inc _.„ 

Letitia  Corporation,  Chase  Manhattan  Corporation  (The),  PHI  Acquisition  Holdings,  Inc 

Gateway  2000,  Inc.,  Advanced  Logk:  Research  Inc..  Advanced  Logic  Research  Inc . 

Apple  South,  Inc.,  Jacob  C.  Baum.  Canyon  Cafes,  Inc  . . 

Fluor  Corporation.  John  W.  Burress,  III,  J.W.  Bun-ess,  Incorporated  „ .*: 

Micron  Technology,  Inc.,  NetFRAME  Systems  Incorporated.  NetFRAME  Systems  Incorporated  

Lamar  Eugene  Evans.  Reputjiic  Industries.  Inc..  Republic  Industries,  Inc  

Repul)lc  Industries,  Inc..  Lamar  Eugene  Evans,  Gene  Evans  Ford.  Inc 

Ebara  Corporation,  New  Elliott  Corporatkxi,  New  Elliott  Corporation  

Sobel  N.V.,  a  Netheriands  limited  liability  company.  SkJmak  Latx>ratories,  Inc..  Sidmak  LatMratones,  inc 

Tenet  Healthcare  Corporation.  Incanrtate  World  Health  System,  Deaconess  Incarnate  Worid  Health  System  .. 

Tenet  Healthcare  Corporation,  Deaconess  Foundation.  Deaconess  Incarnate  WorW  Health  System  

Lutheran  Medical  Center,  Sisters  of  Charity  of  Leavenworth  Health  Servk^es  Corp.,  Prinr>era  Healthcare,  LLC 

Sisters  of  Charity  of  Leavenworth  Health  Services  Corp.,  Lutheran  Medk^  Center,  Newco 

Philip  Servues  Corp.,  Laurence  N.  Roth,  Roth  Bros.  Smelting  Corp  „ 

Carit)iner  International,  Inc..  Meredith  Family  Limited  Partnership,  Bauer  Audio  Visual,  Inc  * 

Electronic  Arts  Inc.,  Maxis,  Inc..  Maxis,  Inc . ..... 

MAN  GutehoffnungsKutte  AG,  New  Elliott  Corporation,  New  Elliott  Corporation  

The  Boeing  Company,  McDonnell  Douglas  Corporation,  McDonnell  Douglas  Corporatk)n  . 


97-2436 
97-2439 
97-2447 
97-2450 
97-2451 
97-2452 
97-2455 
97-2456 

97-2466 
97-2487 
97-2498 
97-2502 
97-2503 
97-2514 
97-2515 
97-2465 
97-2474 
97-2479 
97-2480 
97-2481 
97-2493 
97-2516 

97-2374 

97-2382 
97-2431 
97-2485 
97-2051 
97-2314 
97-2326 
97-2366 
97-2422 
97-2423 
97-2475 
97-2483 
97-2490 
97-2491 
97-2492 
97-2495 
97-2500 
97-2509 
97-2510 
97-251 1 
97-2512 

97-2523 
97-2524 
97-2525 
97-2532 
97-2533 
97-2539 
97-2540 
97-2544 
97-2553 
97-2554 
97-2559 
97-2567 
97-2568 
97-2339 
97-2361 
97-2371 
97-2373 
97-2453 
97-2454 
97-2471 
97-2501 
97-2580 
97-0977 
97-1121 


06/24/97 
06/24/97 
06/24/97 
06/24/97 
06/24/97 
06/24/97 
06/24/97 
06/24/97 

06/24/97 
06/24/97 
06/24/97 
06/24/97 
06/24/97 
06/24/97 
06/24/97 
06/25/97 
06/25/97 
06/25/97 
06/25/97 
06/25/97 
06/25/97 
06/25/97 

06/26/97 

06/26/97 
06/26/97 
06/26/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 
06^27/97 
06/27/97 
06/27/97 
06/27/97 
06/27/97 

06/27/97 
06/27/97 
06*^7/97 
06/27/97 
06/27/97 
06*^7/97 
06/27/97 
06/27/97 
06/27/97 
06<^7/97 
06/27/97 
06/27/97 
06/27/97 
06/30/97 
06/30/97 
06/3<V97 
06/30«7 
06/3(V97 
06/3O«7 
06/30«7 
06/30«7 
06/30/97 
07/01/97 
07/01/97 
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Transactions  Granted  Early  Termination  Between:  06/23/97  and  07/04/97— Continued 


Name  of  acquinng  person,  name  of  acquired  person,  name  of  acquired  entity 


Gerald  W.  Sctiwartz,  Hewlett-Packard  Company.  Hewtett-Packard  Company  (Computer  Systems  Manufacturing)  .... 

John  M  Rudey,  Ochoco  Lumber  Company,  Octioco  Lumber  Company  .~ „.^...._...... — ~. — ...^............... 

MicroAge,  inc.,  Steven  R  Becker.  KNB,  Inc  - 

Gordon  S.  Lang,  SEOA  Specialty  Packaging  Corp.,  Speaalty  Packaging  Corp  _ 

Lancaster  Colony  Corporation,  Chattiam  Village  Foods.  Inc.,  Chatham  Village  Foods.  Inc » ~ 

Brunswick  Corporation,  Mancuso/Equity  Partnership  No.  2,  L.P.,  Life  Fitness  - 

Pechiney,  FinarKiere  Techpack,  Financiere  Techpack - .~ 

David  Vaccarez2a,  United  Waste  Systems,  Inc.,  United  Wast# Systems.  Inc — 

United  Waste  Systems,  Inc  ,  David  Vaccarezza,  California  Waste  Recovery  Systems,  Inc 

Harman  International  Industnes,  Inc  ,  Mrchael  J  Oslac,  Oxford  International,  Ltd _....~ ~..— . 

PacificCorp,  U.S.  West,  Inc.,  U.S.  West  Communications,  Inc.  .. — . 

Tnco  Manne  Services,  Inc.,  Otto  Candies,  Inc.,  Otto  Candies,  Inc  — — ~ 

U.S.  Office  Products  Company,  Mail  Boxes  Etc.,  Mail  Boxes  Etc  ~.- — 

Lowell  L  Paxson,  Landmaric  Communicattons,  Inc.,  The  Travel  Channel,  Inc  „ - - .... 

Gannett  Co.,  Inc.,  Army  Times  Putrtishing  Company,  Army  Times  Publishing  Company  — . 

Usinor,  Macsteel  Servwes  Centers  USA,  Inc.  (NEWCO),  Macsteel  Service  Centers  USA.  Inc.  (NEWCO)  

The  Second  Dave  Samson  Tmst,  Macsteel  Service  Centers  USA.  Inc.  (NEWCO).  Macsteel  Sendee  Centers  USA. 

Inc.  (NEWCO) - - 

Nextel  Communkatwns.  Inc..  Potomac  Corporatkxi,  Crescent  Communicatkxis .. 

Jon  M.  Hurrtsinan.  Rexene  Corporation,  Rexene  Corporation — . .-.:. — ......~....~ ~ 

KMart  Corporatwn,  Venture  Stores,  Inc.,  Venture  Stores,  Inc ~.~.. ~...... — 


PMN  No. 


97-2499 
97-2543 
97-2551 
97-2561 
97-2585 
97-2386 
97-2414 
97-2448 
97-2449 
97-2537 
97-2547 
97-2548 
97-2552 
97-2556 
97-2565 
97-2572 

97-2575 
97-2591 
97-2489 
97-2589 


Date  termi- 
nated 


07/01/97 
07/01/97 
07/01/97 
07/01/97 
07/01/97 
07/02/97 
07/02/97 
07/02/97 
07/02«7 
07/02/97 
07/02/97 
07/02/97 
07/02/97 
07/02/97 
07/02/97 
07/02/97 

07/CC/97 
07/02/97 
07/03«7 
07/03/97 


FOR  FUirmER  INFOWNAIKM  CONTACT: 
Sandra  M.  Peay  or  Parcellena  P. 
Fielding,  Contact  Representatives, 
Federal  Trade  Commission,  Premerger 
Notification  Office.  Bureau  of 
Competition.  Room  303,  Washington, 
DC.  20580,  (202)  326-3100. 

By  Direction  of  the  CommissioD. 
Donald  S.  CUrk. 
Secretary. 
(FR  Doc.  97-18989  Filed  7-17-97;  8:45  am) 

BHJJNQOOOE  a7S4M>1-M 


FEDERAL  TRADE  COMMISSION 

Report  of  tiM  Tar,  Nicotin«,  and  Cart>on 
Monoxkle  YMd  of  1206  Varieties  of 
Domestic  Cigarettes  for  the  Year  1994 

ACTION:  Notice. 

SUMMARY:  The  Federal  Trade 
Commission  publishes  the  Report  of  the 
Tar.  Nicotine,  and  (Darbon  Monoxide 
Yield  of  1206  Varieties  of  Domestic 
Cigarettes. 
DATE:  July  18,  1997. 

ADDRESSES:  Copies  of  the  full  report  are 
available  from  the  FTC's  Public 
Reference  Branch,  Room  130,  6th  St. 
and  Pennsylvania  Ave.,  N.W., 
Washington,  DC.  20580.  (202)  326- 
3222. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  S.  Priesman,  Attorney,  Federal 
Trade  Commission.  Bureau  of  Consimier 
Protection.  6th  St.  and  Pennsylvania 
Ave.,  N.W..  Washington,  D.C.  20580. 
Telephone  (202)  326-2484. 
SUPPLEMENTARY  INFORMATION:  These  are 
the  most  recent  test  results  of  the  tar, 
nicotine,  and  carbon  monoxide  levels  of 


the  smoke  of  domestic  cigarettes 
reported  by  the  FTC.  This  Report 
contains  data  on  1206  varieties  of 
cigarettes  manufactured  and  sold  in  the 
United  States  in  1994.  The  Tobacco 
Institute  Testing  Laboratory  (TTTL),  a 
private  laboratory  operated  by  the 
cigarette  industry,  conducted  the  tar, 
nicotine,  and  carbon  monoxide  testing 
for  the  widely-available  domestic 
cigarette  varieties.  This  testing  was 
conducted  under  the  review  of  a 
representative  of  the  FTC  through 
periodic  unaiuiounced  inspections. 
TTTL  provided  the  results  to  the 
respective  cigarette  companies.  The 
companies  provided  the  data  generated 
by  TTTL  regarding  their  own  brands  to 
the  FTC  in  response  to  compulsory 
process  issued  by  the  Commission. 
Qgarette  smoke  from  generic,  private 
label,  and  not- widely-available 
cigarettes  was  not  tested  by  TTTL,  but 
was  tested  by  the  cigarette  companies 
and  provided  under  compulsory  process 
to  the  FTC.  The  methodology,  processes, 
and  procediues  that  the  companies  and 
TTTL  employed  are  required  to  be  the 
same  as  those  the  Commission  has 
followed  in  the  past. 

In  October  1996.  the  National  Cancer 
Institute  (NCI)  published  the  7th 
monograph  in  its  smoking  and  tobacco 
control  series:  "The  FTC  Cigarette  Test 
Method  for  Determining  Tar,  Nicotine, 
and  Carbon  Monoxide  Yields  of  U.S. 
Cigarettes:  Report  of  the  NCI  Expert 
Committee."  In  light  of  the  concerns 
raised  by  the  NQ  conferees  about  the 
current  system,  the  Commission  is 
giving  careful  consideration  to  possible 
changes  in  the  test  method. 


By  direction  of  die  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  97-18990  Filed  7-17-97;  8:45  am) 
SnjJNQ  CODE  e790-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Vacclite  Injury  Compensation 
Program:  Public  Hearing  Regarding 
Vaccine  Administration  Guidelines 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  This  document  aimoimces  a 
public  hearing  to  receive  information 
and  views  on  the  section  entitled. 
"Guidelines"  in  the  Notice  of  Proposed 
Rulemaking  (NPRM)  entitled  "National 
Vaccine  Injury  Compensation  Program: 
Revisions  and  Additions  to  the  Vaccine 
Injury  Table-D." 

DATES:  The  public  hearing  will  be  held 
on  September  11,  1997,  at  1:00  p.m. 
Requests  to  testify  should  be  submitted 
by  August  28,  1997. 

ADDRESSES:  The  public  hearing  will  be 
held  in  Conference  Rooms  D  and  E  in 
the  Parklawn  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Thomas  E.  Balbier,  Jr.,  Director,  Division 
of  Vaccine  Injury  Compensation,  at 
(301) 443-6593. 

SUPPLEMENTARY  INFORMATION:  The 
National  Childhood  Vaccine  Injury  Act 
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of  1986  (Pub.  L.  99-660)  created  a 
system  of  no-fault  compensation  for 
certain  individuals  who  have  been 
injured  by  specific  childhood  vaccines: 
namely,  diphtheria,  tetanus,  pertussis, 
polio,  measles,  mumps  or  rubella 
vaccines.  Section  313  of  Public  Law  99- 
660  called  for  the  Secretary  of  Health 
and  Human  Services  to  arrange  for  a 
study  of  the  risks  associated  with 
certain  of  these  vaccines  and  to 
establish  guidelines  based  on  the  results 
of  the  313  study  "respecting  the 
administration"  of  the  vaccines  that 
were  reviewed,  which  guidelines  shall 
include: 

(i)  The  circumstances  under  which  any 
such  vaccine  should  not  be  administered: 

(ii)  The  circumstances  under  which 
administration  of  any  such  vaccine  should  be 
delayed  beyond  its  usual  time  of 
administration:  and 

(iii)  The  groups,  categories,  or 
characteristics  of  potential  recipients  of  such 
vaccine  who  may  be  at  significantly  higher 
risk  of  major  adverse  reactions  to  such 
vaccine  than  the  general  population  of 
potential  recipients. 

We  have  examined  the 
recommendations  of  the  Advisory 
Committee  on  Immunisation  Practices 
(ACIP)  of  the  Centers  for  Disease  Control 
and  Prevention  (CDC),  as  set  forth  in  the 
Morbidity  and  Mortality  Weekly  Reports 
Recommendations  and  Reports,  dated 
September  6.  1996.  entitled,  "Update: 
Vaccine  Side  Effects,  Adverse  Reactions, 
Contraindications  and  Precautions." 
Members  of  the  public  may  obtain 
copies  of  the  report  by  writing  to  MS 
Publications,  C.S.P.O.  Box  9120, 
Waltham,  MA  02254.  telephone  1-800- 
843-6356.  617-893-3800 
(Massachusetts).  The  cost  of  the 
publication  is  $4.00.  It  may  be  obtained 
without  charge  through  use  of  the 
Worid-Wide  Web  (WWW).  The  address 
is  "http://www.cdc.gov/epo/mmwr/ 
mmwr — rr.html."  As  stated  by  the 
Secretary  in  the  February  20.  1997. 
Federal  Register  (62  Fed.  Reg.  7687),  we 
have  found  that  the  ACIP 
recommendations  are  consistent  with 
the  findings  that  the  Department  made 
as  part  of  section  313  NPRM  (60  FR 
56289.  Nov,  8,  1995),  and  that  they 
satisfy  the  statutory  requirements  for 
guidelines.  Accordingly,  we  proposed 
that  the  ACIP  recommendations  will 
constitute  the  guidelines  called  for  by 
section  313. 

Section  313  calls  for  consultation 
with  the  Advisory  Commission  on 
Childhood  Vaccines  (ACCV)  and  notice 
and  opportunity  for  public  hearing  with 
respect  to  these  guidelines.  The  ACIP 
recommendations  were  submitted  to  the 
ACCV  at  its  meeting  of  June  6-7,  1996. 


The  hearing  will  be  held  on 
September  11,  1997,  beginning  at  1:00 
p.m.,  in  Conference  Rooms  D  and  E  in 
the  Parklavra  Building,  5600  Fishers 
Lane,  Rockville,  Maryland  20857.  The 
hearing  will  be  held  following  the  noon 
adjournment  of  the  September  10-11 
meeting  of  the  ACCV. 

The  presiding  officer  representing  the 
Secretary  of  HHS,  will  be  Mr.  Thomas 
E.  Balbier,  Jr.,  Director,  Division  of 
Vaccine  Injury  Compensation,  Bureau  of 
Health  Professions  (BHPr),  Health 
Resources  and  Services  Administration. 

Persons  who  wish  to  participate  are 
requested  to  file  a  notice  of  participation 
with  the  Department  on  or  before 
August  28,  1997.  The  notice  should  be 
mailed  to  Division  of  Vaccine  Injury 
Compensation,  BHPr,  Room  8A-35, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  To  ensure 
timely  handling,  any  outer  envelope 
should  be  clearly  marked  "Guidelines." 
The  notice  of  participation  should 
contain  the  interested  person's  name, 
address,  telephone  number,  any 
business  or  organizational  affiliation  of 
the  person  desiring  to  make  a 
presentation,  a  brief  summary  of  the 
presentation,  and  the  approximate  time 
requested  for  the  presentation.  Groups 
that  have  similar  interests  should 
consolidate  their  comments  as  part  of 
one  presentation.  Time  available  for  the 
hearing  will  be  allocated  among  the 
persons  who  properly  file  notices  of 
participation.  If  time  permits,  interested 
parties  attending  the  hearing  who  did 
not  submit  a  notice  of  participation  in 
advance  will  be  allowed  to  make  an  oral 
presentation  at  the  conclusion  of  the 
hearing. 

Persons  who  find  that  there  is 
insufficient  time  to  submit  the  required 
information  in  vmting  may  give  oral 
notice  of  participation  by  calling  Mr. 
Thomas  E.  Balbier,  Jr,,  Director,  Division 
of  Vaccine  Injury  Compensation,  at 
(301)  443-6593  no  later  than  August  28, 
1997.  Those  persons  who  give  oral 
notice  of  participation  should  also 
submit  written  notice  containing  the 
information  described  above  to  the 
Department  by  the  close  of  business 
September  4,  1997. 

After  reviewing  the  notices  of 
participation  and  accompanying 
information,  the  Department  will 
schedule  each  appearance  and  notify 
each  participant  by  mail  or  telephone  of 
the  time  allotted  to  the  person(s)  and  the 
approximate  time  the  person's  oral 
presentation  is  scheduled  to  begin. 

Written  comments  and  transcripts  of 
the  hearing  will  be  made  available  for 
public  inspection  as  soon  as  they  have 
been  prepared,  on  weekdays  (Federal 
holidays  excepted)  between  the  hours  of 


8:30  a.m.  and  5:00  p.m.  at  the  Division 
of  Vaccine  Injury  Compensation,  Room 
8A-35,  Parklawn  Building.  5600  Fishers 
Lane,  Rockville,  Maryland  20857. 

Dated:  July  14,  1997. 
Claude  Earl  Fox, 
Acting  Administrator. 

[FR  Doc.  97-18908  Filed  7-17-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  ar>d 
Prevention 

[Announcement  Number  783] 

Cooperative  Agreements  for 
Postdoctoral  Fellowship  Training 
Progranns  in  infectious  Diseases 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperative  agreements  to 
provide  assistance  for  Postdoctoral 
Fellowship  Training  Programs  in 
Infectious  Diseases. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  WHERE  TO  OBTAIN 
AOOmONAL  INFORMATION.) 

Authority 

This  program  is  authorized  under 
Sections  301  (42  U.S.C.  241)  and 
317(k)(2)  (42  U.S.C.  247b(k)(2))  of  the 
Public  Health  Service  Act,  as  amended. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Pub.  L.  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Assistance  will  be  provided  only  to 
university  affiliated  schools  of  medicine 
vdth  infectious  disease  programs 
accredited  by  the  Accreditation  Council 
for  Graduate  Medical  Education 
(ACGME).  Applicants  meeting  this 
criteria  are  the  most  appropriate 
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organizations  to  conduct  the  work  under 
this  cooperative  agreement  because:  The 
purpose  of  this  cooperative  agreement  is 
to  respond  to  the  documented  shortage 
of  physicians  trained  academically  in 
infectious  diseases.  Correspondingly, 
the  infectious  disease  departments  of 
university  schools  of  medicine  are  the 
legitimate  organizations  in  which  to 
base  a  program  such  as  proposed  in  this 
aimouncement. 

Availability  of  Funds 

Approximately  $130,000  is  available 
in  FY  1997  to  fund  two  to  four  awards. 
It  is  expected  that  the  average  award 
will  be  $40,000.  It  is  expected  that  the 
awards  will  begin  on  or  about 
September  30,  1997,  and  be  made  for  a 
12-month  budget  period  within  a  project 
period  of  up  to  3  years.  Funding 
estimates  may  vary  and  are  subject  to 
change.  Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
availability  of  funds.  Preference  will  be 
given  to  competing  continuation 
applications  over  applications  for 
programs  not  already  receiving  support 
under  the  FFTP  program.  Current 
grantees  have  physicians/fellows 
erutjlled  in  their  programs  with  2-3 
years  remaining  in  their  fellowship.  It  is 
expected,  though,  that  one  or  more  new 
awards  will  be  made  in  addition  to  any 
competing  continuations. 

Use  of  Funds 

Grantee  cost-sharing  is  required  under 
this  program.  CDC  will  provide  up  to  50 
percent  of  the  total  costs  for  items 
directly  related  to  support  of  fellows' 
stipends  (consistent  with  FHS  policies), 
and  professional  travel.  CDC  funds  will 
not  be  provided  to  support  salaries/ 
fringe,  travel,  etc.,  for  recipient's  faculty 
or  administrative  personnel.  In  a 
training  grant,  recipient  indirect  charges 
are  limited  to  8  percent  of  direct  costs. 

Restrictions  on  Lobbjring 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23.  1989), 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 


indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS.  and  Education,  and 
Related  Agencies  Appropriations  Act. 
which  became  effective  October  1.  1996, 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatives.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997.  Division  A,  Title  I.  Section 
101(e).  Pub.  L.  No.  104-208  (September 
30.  1996),  provides  as  follows: 

Sec.  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit.  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  [>endLng  before  the 
Congress.  •   •   *  except  in  presentation  to  the 
Congress  or  any  Stole  legislative  body  itself. 

(b)  No  pari  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
expenses  of  any  grant  or  contract  recipient. 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

In  the  past  decade,  much  has  been 
written  about  emerging  microbial 
threats  to  health.  Recently,  the  Institute 
of  Medicine's  (lOM)  Committee  on 
Emerging  Microbial  Threats  to  Health 
published  its  report  entitled  "Emerging 
Infections:  Microbial  Threats  to  Health 
in  the  United  States".  (National 
Academy  Press,  1992).  This  report 
discusses  one  of  the  key  problems  facing 
the  U.S.  public  health  system's  ability  to 
adequately  respond  to  the  problem  of 
emerging  infectious  diseases — the 
present  and  projected  future  shortage  of 
scientists,  physicians,  and  others 
trained  to  conduct  basic  and  applied 
research  on  infectious  diseases.  Because 
of  this  shortage  of  appropriately  trained 
public  health  researchers,  strategies  to 
anticipate  the  emergence  of  infectious 
diseases  and  prevent  them  from 
becoming  significant  threats  to  public 
health  are  lacking. 

This  is  corroborated  by  other  sources 
such  as  the  American  Society  for 
Microbiology,  Infectious  Diseases 
Society  of  America,  American  Society  of 
Tropical  Medicine  and  Hygiene, 
American  Public  Health  Association, 
and  by  previously  published  lOM 
reports.  All  cite  the  need  for  increases 
in  programs  for  the  recruitment  and 
training  of  professionals  for  careers  in 


infectious  diseases,  such  as 
epidemiology,  basic  laboratory  research, 
and  clinical  research. 

In  1994.  CDC  initiated  the 

Postdoctoral  Fellowship  Training 

Program  in  Infectious  Diseases  (PFTP) 
and  made  awards  to  two  U.S.  medical 
schools.  Under  these  awards,  the  PFTP 
was  integrated  into  the  school's  existing 
postdoctoral  program  as  a  separate  PFTP 
track  and  several  physicians  have  been 
enrolled.  Through  this  program 
announcement,  CEXi;  intends  to  continue 
the  PFTP. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  recipients  in  the 
development  and  implementation  of  a 
two-to  three-year  Postdoctoral 
Fellowship  Training  Program  in  . 
Infectious  Diseases  (PFTP)  which 
utilizes  the  combined  resources  of  the 
recipient  and  CDC  to  provide  a 
combination  of  clinical  training  and 
basic  laboratory  or  epidemiologic 
training  in  infectious  diseases.  The  goal 
is  to  improve  the  ability  of  the  U.S. 
public  health  system  to  respond  to  the 
problem  of  infectious  diseases  by 
increasing  the  number  of  academic 
infectious  disease  physicians  with 
demonstrated  skills  in  the  public  health 
aspects  of  infectious  diseases  and  to 
provide  them  with  the  essential, 
pertinent  clinical  and  research  skills. 

The  PFTP  is  designed  to  be 
implemented  as  a  separate  track  or 
component  of  recipieilt's  existing 
infectious  disease  postdoctoral  training 
program  and  is  aimed  at  physicians 
with  training  in  infectious  diseases  who 
wish  to  pursue  a  career  in  academic 
infectious  diseases.  The  objective  is  to 
offer  a  combination  of  research  and 
clinical  training  which  will  lead  to 
eligibility  for  certification  in  infectious 
diseases  by  the  American  Board  of 
Internal  Medicine.  Subspecialty  Board 
of  Infectious  Diseases  (the  cognizant 
member  board  of  the  American  Board  of 
Medical  Specialties).  Specific  areas  of 
clinical  concentration  at  recipient's 
facilities  may  include:  clinical  rotations 
in  infectious  diseases,  infectious 
diseases  in  transplant  recipients, 
clinical  microbiology,  outpatient 
infectious  diseases,  pediatric  infectious 
diseases,  or  infectious  disease 
pharmacology.  The  recipient  must  be 
able  to  provide  support  for  physicians  of 
unusual  ability  and  promise  or  proven 
achievement  by  giving  them  an 
opportunity  to  conduct  clinical, 
laboratory,  and  epidemiologic  research 
on  significant  public  health  problems 
caused  by  infectious  diseases.  Specific 
areas  of  research  may  include:  viral  and 
rickettsial  infections,  nosocomial 
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infections,  antimicrobial  resistance, 
acquired  immunodeficiency  syndrome, 
vector-borne  infectious  diseases, 
respiratory  and  food-borne  bacterial 
diseases,  sexually  transmitted  diseases, 
and  parasitic  diseases.  The  laboratory  or 
epidemiologic  research  may  be 
conducted  at  CDC  facilities  under  the 
guidance  of  a  CDC  preceptor. 

Program  Requirements  ~^ 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
shall  be  responsible  for  the  activities 
under  A.,  below,  and  CDC  shall  be 
responsible  for  conducting  activities 
under  B.,  below:  __ 

A.  Recipient  Activities 

1.  As  a  track  or  component  of 
recipient's  existing  infectious  disease 
postdoctoral  fellowship  program, 
develop  and  conduct  a  two-  to  three- 
year  PFTP  that  combines  clinical  and 
basic  laboratory  or  epidemiologic 
research  in  prevention  and  control  of 
infectious  diseases  of  public  health 
importance.  The  clinical  training  will 
occur  at  recipient  facilities.  Conduct  the 
PFTP  such  that  the  clinical  training  and 
the  research  activities  are  appropriately 
interrelated. 

2.  Design  and  conduct  the  PFTP  such 
that,  upon  completion  of  the  fellowship, 
fellows  will  become  eligible  for 
certification  in  infectious  diseases  by 
the  American  Board  of  Internal 
Medicine. 

3.  Provide  preceptors  for  training 
conducted  at  recipient's  facilities. 

4.  Develop  a  fellowship  candidate 
application,  review,  ranking,  and 
selection  process.  Based  on  this  process, 
select  applicants  to  be  awarded  two-to 
three-year  PFTP  fellowships. 

5.  Provide  administrative  support  to 
fellows  during  their  tenure  in  the  PFTP 
including  the  pa)anent  of  stipends, 
professional  travel,  etc.  (see  Availability 
of  Funds  for  cost  sharing  reouirements). 

6.  Assist  fellows  in  piiblisning  and/or 
otherwise  disseminating  results  of  their 
research. 

7.  Monitor  and  evaluate  the  progress 
of  fellows  and  progress  toward 
achieving  program  goals.  To  measure 
the  overall  success  of  the  PFTP, 
establish  a  mechanism  to  follow-up  and 
report  on  fellows  (e.g.,  where  they  work, 
in  what  field,  etc.)  periodically  for  up  to 
5  years  after  they  complete  the  PFTP. 

B.  CDC  Activities 

1.  Provide  technical  assistance  in  the 
development  and  management  of  the 
PFTP. 

2.  The  laboratory  or  epidemiologic 
research  may  occur  at  CDC  facilities. 

3.  Provide  preceptors  for  research/ 
training  that  occurs  at  CDC  facilities. 


4.  Assist  in  monitoring  and  evaluating 
the  progress  of  fellows  and  of  the 
progress  toward  achieving  program 
goals. 

Technical  Reporting  Requirements 

Narrative  progress  reports  are 
required  semiaimually.  The  first 
semiannual  report  is  required  with  each 
year's  noncompeting  continuation 
application  and  should  cover  program 
activities  from  date  of  the  previous 
report  (or  date  of  award  for  reporting  in 
the  first  year  of  the  project).  The  second 
semiannual  report  is  due  90  days  after 
the  end  of  each  budget  period  and 
should  cover  activities  from  the  date  of 
previous  report.  Progress  reports  should 
address  the  status  of  all  recipient 
activities  above,  including  the  status  of 
training  and  research  activities  for 
individual  fellows  enrolled.  Progress 
reports  should  also  include  copies  of 
any  publications  resulting  from  the 
PFTP. 

An  original  and  two  copies  of  a 
financial  status  report  (FSR)  are 
required  no  later  tlian  90  days  after  the 
end  of  each  budget  period.  A  final 
performance  report  and  financial  status 
report  are  due  no  later  than  90  days  after 
the  end  of  the  project  period. 

All  reports  are  submitted  to  the  Grants 
Management  Branch,  Centers  for 
Disease  Control  and  Prevention  (CEXZ), 
Attention:  Sharfon  Orum,  Grants 
Management  Officer,  Procurement  and 
Grants  Office,  255  East  Paces  Ferry 
Road.  NE..  Mailstop  E18.  Room  300, 
Atlanta,  Georgia  30305. 

Notification  of  Intent  to  Apply 

In  order  to  assist  CDC  in  planning  and 
executing  the  evaluation  of  applications 
submitted  under  this  Program 
Annoimcement.  all  parties  intending  to 
submit  an  application  should  inform 
CDC  of  their  intention  to  do  so  as  soon 
as  possible  but  not  later  than  10 
business  days  prior  to  the  application 
due  date.  Notification  should  include 

(1)  name  and  address  of  institution  and 

(2)  name,  address,  and  telephone 
number  of  contact  person.  Notification 
can  be  provided  by  facsimile,  postal 
mail,  or  electronic  mail  (Email)  to  Greg 
Jones,  M.P.A.,  National  Center  for 
Infectious  Diseases,  CDC.  1600  Clifton 
Road,  NE.,  Mailstop  C-19.  Atlanta, 
Georgia  30333,  facsimile  (404)  639- 
4195,  Email  address  gjjl@cdc.gov. 

Application  Content 

All  applicants  must  develop  their 
application  in  accordance  with  the  PHS 
Form  5161-1  (OMB  Number  0937- 
0189),  information  contained  in  this 
cooperative  agreement  announcement, 
and  the  instructions  outlined  below. 


Typing  and  Mailing 

All  pages  must  be  clearly  numbered 
and  a  complete  index  to  the  application 
and  its  appendices  must  be  included. 
Do  not  bind,  staple,  or  paperclip  any 
pages  of  any  copy  of  the  application, 
including  appendices.  Do  not  include 
any  bound  documents  (e.g.,  pamphlets 
or  other  publications)  in  the  appendices. 
Do  not  include  cardboard,  plastic,  or 
other  page  separators  between  sections. 
The  entire  application  must  be 
typewritten,  single  spaced,  and  in 
unreduced  type  on  8  1/2"  by  11"  white 
paper,  with  at  least  1"  margins, 
including  headers  and  footers,  and 
printed  on  one  side  only. 

Specific  Instructions 

The  application  narrative  must  not 
exceed  10  pages  (excluding  abstract, 
budget,  and  appendixes).  Unless 
indicated  otherwise,  all  information 
requested  below  must  appear  in  the 
narrative.  Materials  or  information  that 
should  be  part  of  the  narrative  will  not 
be  accepted  if  placed  in  the  appendices. 
The  application  narrative  must  contain 
the  following  sections  in  the  order 
presented  below: 

1.  Abstract 

Provide  a  brief  (less  than  2  pages) 
summary  of  the  proposed  PFTP. 

2.  Background  and  Need 

Discuss  the  background  and  need  for 
the  proposed  project.  Demonstrate  a 
clear  understanding  of  the  purpose  and 
objectives  of  the  PFTP  cooperative 
agreement  program.  Demonstrate  a  clear 
understanding  of  the  requirements, 
responsibilities,  problems,  constraints, 
complexities,  etc.,  that  may  be 
encountered  in  administration  of  the 
proposed  PFTP. 

3.  Capacity  and  Personnel 

a.  Describe  applicant's  goals, 
objectives,  and  efforts  to  promote  the 
field  of  academic  infectious  diseases. 
Describe  relevant  degree  programs  and 
sponsored  regular  national  meetings, 
seminars,  and/or  workshops  devoted  to 
pertinent  issues  in  academic  infectious 
diseases  with  relevance  to  public  health. 

b.  Demonstrate  applicant's  experience 
in  academic  infectious  diseases 
education  and  training  in  general, 
including  experience  in  maintaining 
programs  that  lead  to  eligibility  for 
certification  in  infectious  diseases  by 
thr  '^     erican  Board  of  Internal 

Me  .i..     e.  Describe  applicant's  existing 
postdoctoral  fellowship  training 
programs  for  physicians  in  infectious 
diseases. 
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c.  Describe  applicant's  resources, 
facilities,  and  professional  personnel 
that  will  be  involved  in  conducting  the 
project.  Include  (in  an  appendix) 
curriculum  vitae  for  all  professional 
personnel  involved  with  the  project. 
Describe  plans  for  administration  of  the 
project  and  identify  administrative 
resources/personnel  that  will  be 
assigned  to  the  project.  Provide  (in  an 
appendix)  letters  of  support  from  all  key 
participating  non-applicant 
organizations,  individuals,  etc.,  which 
clearly  indicate  their  commitment  to 
participate  as  described  in  the 
operational  plan.  Do  not  include  letters 
of  support  from  CDC  personnel.  Letters 
of  support  from  CDC  will  not  be 
accepted  in  the  application. 

4.  Operational  Plan 

Present  a  detailed  and  time-phased 
plan  for  establishing  and  conducting  the 
PFTP.  Describe  procedures  to 
accomplish  all  of  the  required  recipient 
activities,  within  the  performance 
period.  Describe  how  the  clinical  and 
research  activities  will  be  coordinated 
within  the  PFTP.  Present  a  plan  for 
monitoring  and  evaluating  the  progress 
of  fellows  and  the  progress  toward 
achieving  program  goals.  Describe  how 
the  plan  will  ensure  that  all  fellows 
become  eligible  for  certification  in 
infectious  diseases  by  the  American 
Board  of  Internal  Medicine  by  the  end 
of  fellowship  tenure. 

5.  Budget 

Provide  a  line-item  budget  and 
accompanying  detailed,  line-by-line 
justification  that  demonstrates  the 
request  is  consistent  with  the  purpose 
and  objectives  of  this  program.  Clearly 
indicate  by  line-item: 

(1)  The  hill  cost  of  the  PFTP 

(2)  The  amount  requested  from  CDC 

(3)  The  amount  of  cost  sharing  (not  less 
than  50  percent)  to  be  provided  by 
applicant  (see  Availability  of  Funds 
section  for  further  information). 

Evaluation  Criteria  (100  Points) 

The  applications  will  be  reviewed  and 
evaluated  based  on  the  following 
criteria: 

1.  The  extent  to  which  the  applicant 
demonstrates  that  they  have  been  and 
are  devoted  to  promoting  the  field  of 
academic  infectious  diseases.  The  extent 
to  which  the  applicant  has  promoted  the 
field  of  academic  infectious  diseases  by 
conducting  regular  national  meetings 
and  workshops  devoted  to  current 
topics.  The  extent  to  which  the 
applicant  documents  experience  in 
education  and  training  in  academic 
infectious  diseases,  including 
documentation  of  relevant  degree 


programs  offered  and  evidence  of 
experience  in  successfully  preparing 
students  for  certification  in  infectious 
diseases  by  the  American  Board  of 
Internal  Medicine.  (15  points) 

2.  The  extent  to  which  applicant 
describes  adequate  resources  and 
facilities  (clinical,  academic,  and 
administrative)  for  conducting  the 
PFTP.  Extent  to  which  applicant 
documents  that  professional  personnel 
involved  in  the  PFTP  are  qualified  and 
have  past  experience  and  achievements 
related  to  that  proposed  as  evidenced  by 
curriculum  vitae,  publications,  etc.  (15 
points) 

3.  The  extent  to  which  the  applicant 
demonstrates  significant  institutional 
experience  in  managing  postdoctoral 
fellowship  training  programs  for 
physicians  in  the  area  of  infectious 
diseases.  The  extent  to  which  applicant 
documents  they  have  a  successful 
existing  postdoctoral  fellowship 
program  in  infectious  diseases.  (30 
points) 

4.  The  extent  to  which  the  proposed 
operational  plan  is  clear,  detailed,  and 
meets  the  purpose  and  goals  of  this 
cooperative  agreement  program.  The 
extent  to  which  the  proposed 
operational  plan  addresses  all  required 
recipient  activities.  The  extent  to  which 
the  proposed  plan  coordinates  the 
clinical  and  research  activities  so  that 
they  comprise  a  complementary  and 
congruent  training  program.  (30  points) 

5.  The  quality  of  the  proposed  plan  to 
monitor,  evaluate  and  track  individual 
fellows;  and  overall  plan  to  evaluate 
activities  and  objectives.  (10  points) 

6.  The  extent  to  which  the  proposed 
budget  is  reasonable,  clearly  justifiable, 
and  consistent  with  the  intended  use  of 
cooperative  agreement  funds,  (not 
scored) 

Executive  Order  12372  Review 

Applications  are  not  subject  to  review 
as  governed  by  Executive  Order  12372 
(45  CFR  part  100),  Intergovernmental 
Review  of  Federal  Programs. 

Public  Health  System  Reporting 
Requirements 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
ilequirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 


agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 


Human  Subjects 

If  any  research/ training  activities  for 
the  fellows  involve  research  on  human 
subjects,  the  applicant  must  comply 
with  the  Department  of  Health  and 
Human  Services  Regulations  (45  CFR 
Part  46)  regarding  the  protection  of 
human  subjects.  Assurance  must  be 
provided  to  demonstrate  that  the  project 
will  be  subject  to  initial  and  continuing 
review  by  an  appropriate  institutional 
review  committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Women,  Racial  and  Ethnic  Minorities 

It  is  tbe  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  caimot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179.  pages  47947-47951. 
dated  Friday,  September  15,  1995. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS-5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Sharron  P.  Orum,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE.. 
Room  300,  Mailstop  E-18,  Atlanta, 
Georgia  30305,  on  or  before  August  19, 
1997. 

1 .  Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either. 
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(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

2.  Late  Applications:  Applications 
which  do  not  meet  the  criteria  in  l.(a) 
or  l.(b)  above  are  considered  late 
applications.  Late  applications  will  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
fit)m  Bemice  A.  Moore,  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE.,  Room  300, 
Mailstop  E-18,  Atlanta,  Georgia  30305, 
telephone  (404)  842-€802,  facsimile 
(404)  842-6513,  or  Internet  or  CDC 
WONDER  electronic  mail  at 
bamO@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Greg  Jones, 
M.P.A.,  National  Center  for  Infectious 
Diseases,  Centers  for  Disease  Control 
and  Prevention  (CDC),  Mailstop  C-19, 
1600  Clifton  Road,  NE.,  Atlanta,  Georgia 
30333,  telephone  (404)  639-2434. 
facsimile  (404)  639-4195,  or  Internet  or 
CDC  WONDER  electronic  mail  at 
gjjl©cdc.gov. 

To  receive  an  application  kit,  please 
call  (404)  332-4561.  You  will  be  asked 
to  leave  your  name,  mailing  address, 
and  telephone  number.  Please  refer  to 
Announcement  Number  783  when 
requesting  information  regarding  this 
program.  You  may  obtain  this 
announcement  from  one  of  two  Internet 
sites  on  the  actual  publication  date: 
CDC's  homepage  at  http://www.cdc.gov 
or  at  the  Government  IMnting  Office 
homepage  (including  free  on-line  access 
to  the  Federal  Register)  at  http:// 
www.access.gpo.gov. 

Potential  applicants  may  obtain  a 
copy  of  Healdiy  People  2000  (Full 
Report,  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 


Washington,  DC  20402-9325,  telephone 
(202) 512-1800. 

Dated:  July  14,  1997. 
Jowph  R.  Carter. 

Acting  Associate  Director  for  Management 
and  Operation,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
(FR  Doc.  97-18947  Filed  7-17-97;  8:45  am) 

BtUJNO  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  NumtMr  781] 

Cooperative  Agreement  To  Provide 
Information  Concerning  the  Diagnosis, 
Prevention  and  Treatment  of  Viral 
Hepatitis-Related  Uver  Disease 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  funds  beginning  in  fiscal 
year  (FY)  1997  for  a  cooperative 
agreement  program  with  one  or  more 
national  organizations  to  develop  and 
distribute  materials  to  educate  the 
general  public,  affected  patients,  risk 
groups,  physicians,  and  other  health 
care  providers  about  the  prevention, 
diagnosis  and  medical  management  of 
acute  and  chronic  liver  disease  due  to 
all  types  of  viral  hepatitis,  with  initial 
emphasis  on  hepatitis  C. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2000,"  a  national  activity  to 
reduce  morbidity  and  mortality  and 
improve  the  quality  of  life.  This 
announcement  is  related  to  the  priority 
area  of  Immunization  and  Infectious 
Diseases.  (To  order  a  copy  of  Healthy 
People  2000,  see  WHERE  TO  OBTAIN 
AOOmONAL  MFORMAIKM.) 

Authority 

This  program  is  authorized  under 
sections  301  (42  U.S.C.  241)  and 
317(k)(2)  (42  U.S.C.  247b(k)(2))  of  the 
Public  Health  Service  Act,  as  amended. 

Smoke-Free  Woricplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 


Eligible  Applicants 

Eligible  applicants  are  limited  to 
national  nonprofit  organizations  which 
devote  a  major  portion  of  their  activities 
to  educating  the  public,  patients,  and 
health  care  providers  about  the 
diagnosis,  prevention,  and  medical 
management  of  viral  hepatitis-related 
liver  disease.  Eligible  applicants  must 
also  have  established  collaboration  with 
diverse  national  organizations  and 
groups  that  represent  health  care 
professionals,  minority  populations, 
volunteers,  consumers,  patients, 
community  organizations,  groups  at  risk 
of  infection  with  hepatitis  viruses, 
government  entities,  and  others. 

Organizations  that  meet  these 
eligibility  requirements  are  the  most 
appropriate  applicants  because: 

1 .  They  have  the  expertise  and 
experience  needed  to  produce  effective 
health  education  materials  and 
messages  and  develop  strategies  to 
maximize  health  care  professionals  and 
public  awareness  and  education  about 
the  risk  factors,  preventive  measures, 
and  treatment  options  for  viral  hepatitis, 
including  hepatitis  C. 

2.  They  have  demonstrated  interest  in 
providing  accurate,  pertinent 
information  on  viral  hepatitis-related 
liver  disease  to  the  public,  populations 
at  risk  of  infection,  patients,  and  health 
care  professionals. 

3.  They  have  the  ability  to  collaborate 
with  health  professional  schools 
(medical,  dental,  public  health,  nursing, 
allied  health),  medical  and  health 
professional  societies,  blood  banks, 
health  care  facilities,  community 
organizations,  at-risk  populations,  and 
local.  State,  and  Federal  government 
agencies  to  increase  awareness  of  how 
viral  hepatitis,  in  general,  and  hef>atitis 
C  virus  (HCV)  infections  specifically, 
can  be  identified,  treated,  and 
prevented. 

4.  They  can  conduct  formative 
research,  pilot  test  potential  messages 
and  materials,  and  evaluate  their 
effectiveness  in  increasing  knowledge 
and  motivating  behavior  change. 

Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  1997  to  fund  up  to  two 
cooperative  agreements.  It  is  expected 
that  the  awards  will  begin  on  or  about 
September  1,  1997.  for  a  12-month 
budget  period  within  a  project  period  of 
up  to  three  years.  Continuation  awards 
within  the  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  and 
the  availability  of  funds.  Funding 
estimates  may  vary  and  are  subject  to 
change. 
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Use  of  Funds 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23,  1989), 
recipients  (and  their  subtier  contractors) 
cire  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1,  1996, 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  State  legislatures.  Section  503  of 
this  new  law.  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act.  1997.  Division  A,  Title  I,  Section 
101(e).  Pub.  L.  No.  104-208  (September 
30,  1966),  provides  as  follows: 

Sec.  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  Idt,  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  the 
Congress.  •   *   *  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself. 

(bj  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  the  salary  or 
exp>enses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 
any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

Hepatitis  C  virus  (HCV)  is  an 
important  cause  of  acute  and  chronic 
hepatitis  in  the  United  States.  The  CDC 
estimates  30,000  persons  were  infected 
with  HCV  in  1995,  with  most  infections 
occurring  among  young  adults  with 
high-risk  behaviors  or  lifestyles.  The 
most  efficient  mode  of  transmission  of 
HCV  is  through  direct  percutaneous 
exposures,  such  as  from  sharing  of 
contaminated  needles  among  injection 
drug  users  or  from  blood  transfusion. 


Exposures  associated  with  acquiring 
HCV  infection  include  blood  transfusion 
prior  to  1990,  receipt  of  clotting  factor 
concentrates  that  were  not  virally 
inactivated,  injection  drug  use,  snorting 
cocaine,  hemodialysis,  health  care  work 
involving  frequent  exposure  to  blood  (in 
particular,  accidental  needle  sticks), 
sexual  contact  with  a  partner  infected 
with  HCV,  multiple  sex  partners 
(heterosexual  or  homosexual),  and  birth 
to  a  HCV-Lnfected  woman.  Currently, 
most  HCV  infections  are  acquired  by 
high-risk  drug  use  (60  percent)  and 
sexual  behaviors  (20  percent).  There  is 
no  evidence  that  transmission  of  HCV  is 
associated  with  commercial  use  of 
equipment  for  tattooing,  body  piercing, 
hair  cutting  (razors),  or  manicures. 

The  most  important  feature  of 
hepatitis  C  is  the  high  rate  of 
progression  to  chronic  infection,  even  in 
the  absence  of  active  liver  disease. 
About  70  percent  of  HCV  infected 
persons  develop  chronic  hepatitis  that 
can  progress  to  cirrhosis  and 
hepatocellular  carcinoma,  with  an 
estimated  8-10,000  HCV-related  chronic 
liver  disease  deaths  each  year.  A 
national  survey  conducted  in  the  U.S. 
from  1988  to  1994  found  that  1.8 
percent  of  a  representative  sample  of  the 
civilian  population  had  antibody  to 
HCV,  corresponding  to  3.9  million  HCV- 
infected  Americans.  Infection  rates  were 
higher  in  males  than  in  females,  and 
higher  in  African  Americans  than  in 
Caucasians.  The  highest  rates  of  HCV 
infection  were  found  in  adults  aged  30- 
49  years. 

Because  of  the  large  degree  of 
confusion  and  lack  of  accurate 
information  about  hepatitis  C, 
educational  materials  are  necessary  for 
both  health  care  providers  and  the 
general  public  about  the  risks  of 
acquiring  HCV  infection,  indications  for 
serological  testing  and  other  diagnostic 
methods,  treatment  issues,  and  means  to 
prevent  the  spread  of  infection. 
Prevention  strategies  to  identify,  treat 
and  counsel  persons  with  chrc)mc 
infection  and  measures  to  reduce 
transmission  in  high-risk  groups  are 
needed.  For  health  care  providers,  these 
should  include  information  on 
identifying  patients  with  a  history  of 
high-risk  exposures,  interpretation  of 
diagnostic  test  results,  discussion  of 
treatment  options,  guidelines  for 
counseling  patients,  and  the  importance 
of  appropriate  disease  reporting. 

Hepatitis  A  virus  (HAV)  infection  is  a 
major  cause  of  acute  hepatitis  in  the 
United  States  (U.S.).  At  least  150,000 
persons  are  newly  infected  each  year 
with  75,000  developing  clinical  illness 
associated  with  substantial  morbidity 
and  medical  and  work-loss  costs.  Up  to 


20  percent  of  persons  with  hepatitis  A 
are  hospitalized  with  an  average  27  days 
of  work  loss.  Direct  and  indirect  costs 
were  estimated  to  be  more  than  S200 
million  in  1991.  Most  cases  of  hepatitis 
A  occur  by  person-to-person 
transmission  in  community-wide 
outbreaks.  The  highest  rates  of  disease 
occur  in  children,  adolescents  and 
young  adults,  and  among  American 
Indians/Alaska  Natives  and  Hispanics. 
Children  may  be  the  major  reservoir  for 
transmission  of  HAV;  nearly  30  percent 
of  reported  cases  occur  among  children 
less  than  15  years  of  age,  and  many 
more  children  probably  have 
unrecognized  or  asymptomatic  infection 
that  is  not  recognized  until  transmission 
to  older  household  contacts  occurs. 

Hepatitis  A  vaccines  are  licensed  for 
persons  over  two  years  of  age,  with 
virtually  100  percent  of  children, 
adolescents,  and  adults  developing 
protective  levels  of  antibody  after  the 
vaccine  series.  While  the  most  effective 
means  of  achieving  control  of  HAV 
infection  would  be  to  include  routine 
hepatitis  A  vaccination  in  the  childhood 
vaccination  schedule,  the  vaccine  is  not 
licensed,  as  yet,  for  children  under  two 
years  of  age.  Current  recommendations 
are  for  pre-exposure  vaccination  of 
groups  at  increased  risk  for  HAV 
infection  (e.g.,  persons  traveling  to 
coimtries  with  high  rates  of  HAV 
infection,  men  who  have  sex  with  men, 
drug  users)  and  routine  vaccination  of 
children  and  adults  in  communities 
with  high  or  intermediate  rates  of  HAV 
infection. 

Acute  and  chronic  hepatitis  B  virus 
(HBV)  infections  are  a  major  cause  of 
morbidity  and  mortality  in  the  United 
States,  consuming  a  large  amount  of 
health  care  resources.  Approximately 
60,000  new  infections  with  HBV 
continue  to  occur  each  year  in  spite  of 
the  availability  of  an  effective  vaccine. 
The  existing  pool  of  1.25  million 
persons  with  chronic  HBV  infection  are 
potentially  infectious  to  others  and  are 
at  risk  of  long-term  sequelae  that 
include  chronic  active  hepatitis, 
cirrhosis  and  primary  hepatocellular 
carcinoma.  Approximately  6,000  deaths 
occur  annually  from  HBV-related 
chronic  liver  disease.  Antiviral  therapy 
is  moderately  effective  in  eliminating 
chronic  HBV  infection.  However,  most 
chronically  infected  persons  are  not 
being  identified,  counseled,  or  treated. 
Patients  with  chronic  HBV  infection 
need  to  be  counseled  about  treatment 
options  and  health  care  interventions 
that  can  be  used  to  prevent  HBV 
transmission  to  others. 

The  most  effective  means  of 
preventing  new  HBV  infections  and 
HBV-related  acute  and  chronic  liver 
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disease  is  by  immunizing  susceptible 
persons  with  hepatitis  B  vaccine.  A 
comprehensive  strategy  to  eliminate 
HBV  transmission  in  the  U.S.  has  been 
developed  and  includes  prevention  of 
perinatal  HBV  infection,  routine 
vaccination  of  infants,  catch-up 
vaccination  of  young  children  at  high 
risk  of  HBV  infection,  routine 
vaccination  of  adolescents,  and 
vaccination  of  adolescents  or  adults  at 
high  risk  of  infection.  Currently,  routine 
maternal  screening  to  prevent  perinatal 
HBV  infection  and  routine  vaccination 
of  infants  and  adolescents  have  been 
widely  implemented  throughout  the 
U.S.  However,  high  levels  of  vaccination 
coverage  have  not  been  achieved  for 
childhood  populations  at  high  risk  of 
infection  and  for  adults  and  adolescents 
in  groups  at  high  risk  of  infection. 

Purpose 

The  purpose  of  this  cooperative 
agreement  program  is  to  assist  national 
organizations  in  fulfilling  their  goals  of 
developing  and  disseminating  accurate 
information  on  viral  hepatitis  to  target 
audiences  that  include  health  care 
providers,  at-risk  populations,  patients, 
and  the  general  public.  Specifically,  the 
objectives  are  to:  (1)  improve  health  care 
provider  knowledge  about  the  diagnosis, 
prevention,  health  consequences,  and 
medical  management  of  viral  hepatitis 
(with  initial  emphasis  on  hepatitis  C), 
and  (2)  improve  community,  risk  group, 
and  patient  awareness  of  the  importance 
of  and  the  means  for  the  prevention  of 
viral  hepatitis  (with  initial  emphasis  on 
hepatitis  C)  by  collecting,  developing, 
and  disseminating  information  and 
educational  materials. 

Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
described  under  A.  below,  and  CDC  will 
be  responsible  for  the  activities 
described  under  B.  below: 

A.  Recipient  Activities 

1.  Review  existing  available 
educational  information  on  the 
diagnosis,  prevention,  health 
consequences,  and  medical  management 
of  viral  hepatitis.  Such  materials  may  be 
available  from  the  recipient  and  others 
(e.g.,  nonprofit  organizations, 
pharmaceutical  and  vaccine 
manufacturers,  provider  organizations, 
Federal  and  State  governments,  etc.). 
Determine  gaps  and  in  information  and 
efforts  to  effectively  reach  groups 
targeted  by  these  available  materials. 
For  example,  review  the  materials  for 
accuracy,  completeness,  and 
appropriateness  for  target  audiences 


which  include  various  professional 
groups  (i.e.,  physician,  nursing,  dental), 
at-risk  groups,  and  racial/ethnic  groups 
with  high  rates  of  the  various  types  of 
viral  hepatitis. 

2.  Develop  and  evaluate  new 
educational  materials  that  will  fill 
identified  gaps  through  collaboration 
with  organizations  and  groups  that 
represent  the  target  audiences.  Use 
formative  research  to  develop  various 
types  of  health  education  materials  (e.g. , 
fact  sheets,  brochures,  pamphlets, 
videos,  public  service  announcements, 
letters  to  the  editor,  posters,  articles  for 
the  lay  press)  that  will  fill  the  identified 
gaps  in  health  education  materials 
needed  for  the  various  disease-specific 
target  audiences.  Such  materials  should 
target  both  the  general  public  and  at-risk 
populations.  Messages  for  at-risk  groups 
should  be  appropriate  for  the  specific 
diseases  (HAV,  HBV,  HCV)  and  risk 
groups  should  include  men  who  have 
sex  with  men  and  injection  drug  users 
where  appropriate.  Evaluation  of  the 
effectiveness  of  newly  developed 
materials  should  employ  methods  such 
as: 

a.  Focus  groups  and/or  intercept 
interviews  with  the  public  and  specific 
at-risk  populations  to  determine 
acceptance  and  clarity  of  messages. 

b.  Pilot  testing  messages  with 
representative  audiences  for  appeal, 
effectiveness  in  increasing  knowledge, 
and  motivating  behavior  change. 

3.  Evaluate  various  methods  used  to 
disseminate  health  education  materials/ 
messages  to  determine  the  most 
effective  methods  for  the  target 
audiences. 

4.  Disseminate  existing  and  newly 
developed  materials  to  target  audiences 
which  include  individuals  at  risk  for  or 
infected  with  HCV,  health  care 
providers,  and  the  general  public. 
Recipient  may  network  with  other 
organizations  or  groups  (professional, 
volimtary,  governmental,  community- 
based)  that  represent  minority 
populations  with  high  rates  of  viral 
hepatitis  or  groups/populations  at  high 
risk  of  specific  t3^es  of  viral  hepatitis, 
e.g..  National  Institute  for  Drug  Abuse 
(NIDA),  American  Social  Health 
Association  (ASHA). 

B.  CDC  Activities 

1.  Provide  scientific  and  public  health 
consultation  and  assistance  in  the 
development  of  materials  and  activities 
related  to  the  cooperative  agreement. 

2.  Provide  scientific  collaboration  for 
appropriate  aspects  of  the  activities, 
including  information  on  disease 
impact,  vaccination  coverage  levels,  and 
prevention  strategies. 


3.  Assist  in  reporting  and  validating 
relevant  information  concerning  viral 
hepatitis  made  available  to  Federal, 
State,  local  health  agencies,  health  care 
providers,  and  volunteer  organizations. 

Technical  Reporting  Requirements 

Narrative  progress  reports  are 
required  semiannually.  The  first 
semiannual  report  is  required  with  each 
year's  noncompeting  continuation 
application  and  should  cover  program 
activities  from  date  of  the  previous 
report  (or  date  of  award  for  reporting  in 
the  first  year  of  the  project).  The  second 
semiannual  report  is  due  90  days  after 
the  end  of  each  budget  period  and 
should  cover  activities  from  the  date  of 
previous  report.  Progress  reports  should 
address  the  status  of  all  recipient 
activities  above,  including:  (1)  A 
comparison  of  actual  accomplishments 
to  the  objectives  established  for  the 
funding  period:  (2)  The  reasons  for 
failing  to  meet  any  established 
objectives;  (3)  Description  and 
explanation  of  any  modifications  of 
program  activities  and  protocols;  and  (4) 
Other  pertinent  information  such  as  key 
staffing  changes  or  reasons  for 
unexpectedly  high  or  low  costs  for 
performance. 

An  original  and  two  copies  of  a 
financial  status  report  are  required  no 
later  than  90  days  after  the  end  of  each 
budget  period.  A  final  performance 
report  and  financial  status  report  are 
due  no  later  than  90  days  after  the  end 
of  the  project  period. 

All  reports  are  submitted  to  the  Grants 
Management  Branch,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
Attention:  Sharron  P.  Onma,  Grants 
Management  Officer,  Procurement  and 
Grants  Office,  255  East  Paces  Ferry 
Road,  NE.,  Mailstop  E-18.  Room  300. 
Atlanta,  Georgia  30305. 

Application  Content 

All  applicants  must  develop  their 
applications  in  accordance  with  PHS 
Form  5161-1  (0MB  Number  0937-0189) 
information  contained  in  this  Program 
Announcement,  and  the  instructions 
regarding  typing,  mailing,  and  format 
outlined  below. 

Tjrping  and  Mailing 

An  original  and  two  copies  of  the 
application  must  be  submitted.  Pages 
must  be  clearly  numbered,  and  a 
complete  index  to  the  application  and 
its  appendixes  must  be  included.  Please 
begin  each  separate  section  on  a  new 
page.  The  original  and  each  copy  of  the 
application  must  be  submitted 
unstapled  and  unbound.  All  materials 
must  be  typewritten,  single-spaced,  with 
unreduced  type  on  8-V2"  by  11"  paper, 
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with  at  least  1"  margins  headers  and 
footers,  and  printed  on  one  side  only. 
The  application  narrative  must  not 
exceed  10  single-spaced  pages 
(excluding  budget  and  appendices). 
Unless  indicated  otherwise,  all 
information  requested  below  must 
appear  in  the  narrative.  Materials  or 
information  that  should  be  part  of  the 
narrative  will  not  be  accepted  if  placed 
in  the  appendices. 

Fonnat 

The  application  narrative  must 
contain  the  following  sections  in  the 
order  presented  below: 

1.  hitroduction 

Clearly  demonstrate  that  applicant 
satisfies  the  eligibility  requirements 
under  EUGIBLE  APPLICANTS  section 
above.  Briefly  provide  a  thorough 
description  of  the  need  or  problem(s)  to 
be  addressed  and  the  specific  and 
unique  contributions  that  applicant  can 
make  in  the  development  and 
dissemination  of  health  education 
materials  about  viral  hepatitis  with 
initial  emphasis  on  hepatitis  C. 

2.  Capacity  and  Personnel 

Describe  applicant's  ability  to  develop 
health  education  materials  and  to 
conduct  education  and  awareness 
campaigns  for  specific  audiences, 
including  populations  at  risk  for 
specific  types  of  viral  hepatitis.  Describe 
applicant's  resources,  facilities,  and 
professional  personnel  that  will  be 
involved  in  conducting  the  activities. 
Include  in  an  appendix  curriculum  vitae 
for  all  professional  personnel  involved 
with  the  project.  Describe  plans  for 
administration  of  the  project  and 
identify  administrative  resources/ 
personnel  that  will  be  assigned  to  the 
project.  Provide  in  an  appendix  letters 
of  support  from  all  key  participating 
non-applicant  organizations  which 
clearly  indicate  their  commitment  to 
participate  as  described  in  the 
operational  plan. 

3.  Objectives  and  Technical  Approach 

Present  specific  objectives  for  the 
proposed  project  which  are  measurable, 
time-phased,  and  clearly  address  the 
Purpose  and  Recipient  Activities  for  this 
program.  Present  a  detailed  operational 
plan  for  initiating  and  conducting  the 
project  which  clearly  and  adequately 
addresses  these  objectives  (if  proposing 
a  multi-year  project,  provide  a  detailed 
description  of  first-year  activities  and  a 
brief  overview  of  subsequent-year 
activities).  Clearly  identify  specific 
assigned  responsibilities  for  all  key 
professional  personnel  and  their  time 
commitment.  Include  a  clear  description 
of  applicant's  technical  approach/ 


methods  which  are  directly  relevant  to 
the  above  objectives.  Describe  the  nature 
and  extent  of  collaboration  with  CDC 
and  others  during  various  phases  of  the 
project.  Describe  in  detail  a  plan  for 
evaluating  the  effectiveness  of  newly 
developed  educational  materials  in 
increasing  target  audience  knowledge 
and  facilitating  changes  in  their 
behavior,  including  assessing  the  impact 
of  strategies  on  professional  practice 
behaviors.  Describe  plans  to  evaluate 
overall  progress  toward  achieving 
project  objectives. 

4.  Budget 

Provide  a  line-item  budget  and 
accompanying  detailed,  line-by-line 
justification  that  demonstrates  the 
request  is  consistent  with  the  purpose 
and  objectives  of  this  program.  If 
requesting  funds  for  any  contracts, 
provide  the  following  information  for 
each  proposed  contract:  (1)  Name  of 
proposed  contractor.  (2)  breakdown  and 
justification  for  estimated  costs.  (3) 
description  and  scope  of  activities  to  be 
performed  by  contractor,  (4)  period  of 
performance,  and  (5)  method  of 
contractor  selection  (e.g.,  sole-source  or 
competitive  solicitation). 

5.  Human  Subjects 

Whether  or  not  exempt  from  DHHS 
regulations,  if  the  proposed  project 
involves  human  subjects,  describe  (in  an 
appendix)  adequate  procedures  for  the 
protection  of  human  subjects.  Ensure 
that  women,  racial,  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects  (see  the 
section  OTHER  REQUIREMENTS  for 
additional  information).  A  copy  of  CDC 
policy  is  included  in  the  application  kit. 

Evaluation  Criteria  (Total  100  points) 

Applications  will  be  reviewed  and 
evaluated  according  to  the  following 
criteria: 

1.  Understanding  (25  points) 

Extent  to  which  the  application 
responds  to  the  objectives  of  this 
cooperative  agreement  program 
including:  (a)  Applicant's 
understanding  of  the  objectives  of  the 
cooperative  agreement,  and  (b) 
relevance  of  the  applicant's  plan  to  the 
stated  objectives. 

2.  Capacity  (25  points) 

Extent  to  which  applicant  describes 
adequate  resources  and  facilities  (both 
technical  and  administrative)  for 
conducting  the  project.  Extent  to  which 
applicant  documents  that  professional 
personnel  involved  in  the  project  are 
qualified  and  have  past  experience  and 
achievements  related  to  the  proposed 


activities.  Extent  to  which  applicant 
includes  letters  of  support  from 
appropriate  non-applicant 
organizations,  individuals,  etc.,  needed 
to  carry  out  proposed  activities  and  the 
extent  to  which  such  letters  clearly 
indicate  the  author's  conunitment  to 
participate  as  described  in  the 
operational  plan. 

3.  Objectives  and  Technical  Approach 
(45  points  total) 

a.  Extent  to  which  applicant  describes 
objectives  of  the  proposed  project  which 
are  consistent  with  the  purpose  of  this 
cooperative  agreement  program  and 
which  are  measurable  and  time-phased. 
(15  points) 

b.  Extent  to  which  applicant  presents 
a  detailed  operational  plan  for  initiating 
and  conducting  the  project  which 
clearly  and  appropriately  addresses  all 
Recipient  Activities.  Extent  to  which 
applicant  clearly  identifies  specific 
assigned  responsibilities  and  time 
commitment  of  all  key  professional 
personnel.  Extent  to  which  the  plan 
clearly  describes  applicant's  technical 
approach/ methods  for  conducting  the 
proposed  studies  and  extent  to  which 
the  approach/methods  are  appropriate 
and  adequate  to  accomplish  the 
objectives.  Extent  to  which  applicant 
describes  collaboration  with  CDC  and/or 
others  during  various  phases  of  the 
project.  (15  points) 

c.  Extent  to  which  applicant  provides 
a  detailed  and  adequate  plan  for 
evaluating  effectiveness  of  newly 
developed  educational  materials  in 
increasing  target  audience  knowledge 
and  facilitating  changes  in  their 
behavior,  including  assessing  the  impact 
of  strategies  on  professional  practice 
behaviors.  Extent  to  which  applicant 
describes  plans  to  evaluate  progress 
toward  achieving  project  objectives.  (15 
points) 

4.  Budget  (not  Scored)  . 

Extent  to  which  the  proposed  budget 
is  reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
grant/cooperative  agreement  funds. 

5.  Human  Subjects  (5  Points) 

If  the  proposed  project  involves 
human  subjects,  whether  or  not  exempt 
from  the  Department  of  Health  and 
Human  Services  (DHHS)  regulations, 
the  extent  to  which  adequate  procedures 
are  described  for  the  protection  of 
human  subjects.  Note:  Objective  Review 
Group  (ORG)  recommendations  on  the 
adequacy  of  protections  include:  (1) 
Protections  appear  adequate  and  there 
are  no  comments  to  make  or  concerns  to 
raise,  (2)  protections  appear  adequate, 
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but  there  are  comments  regarding  the 
protocol,  (3)  protections  appear 
inadequate  and  the  ORG  has  concerns 
related  to  human  subjects,  (4) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable,  and  (5) 
protections  appear  adequate  that 
women,  racial  and  ethnic  minority 
populations  are  appropriately 
represented  in  applications  involving 
human  research. 

Executive  Order  12372  Review 

This  program  is  not  subject  to  the 
Executive  Order  12372  review. 

Public  Health  System  Reporting 
Requirement 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  92.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Projects  that  involve  the  collection  of 
information  from  10  or  more  individuals 
and  funded  by  the  cooperative 
agreement  will  be  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act. 

Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  comply  with  the 
Department  of  Health  and  Human 
Services  Regulations,  45  CFR  part  46, 
regarding  the  protection  of  human 
subjects.  Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  assurance  in 
accordance  with  the  appropriate 
guidelines  and  form  provided  in  the 
application  kit.  Should  human  subjects 
review  be  required,  the  proposed  work 
plan  should  incorporate  time  lines  for 
such  development  and  review  activities. 

Women,  Racial  and  Ethnic  Minorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  will  be 
included  in  CDC/ATSDR-supported 


research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate.  Racial  and  ethnic  groups 
are  those  defined  in  OMB  Directive  NO. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander. 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelling  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  policy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60,  No.  179,  pages  47947-^7951, 
dated  Friday.  September  15,  1995. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  Form  PHS-5161-1  (OMB 
Number  0937-0189)  must  be  submitted 
to  Sharron  P.  Orum,  Grants  Management 
Officer,  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road,  NE., 
Room  305,  Mailstop  E-18,  Atlanta, 
Georgia  30305.  on  or  before  August  19. 
1997. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

fb)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or-obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.) 

Late  applications:  Applications  which 
do  not  meet  the  criteria  in  (a)  or  (b) 
above  are  considered  late  applications. 
Late  applications  will  not  be  considered 
and  will  be  returned  to  the  applicant. 

Where  to  Obtain  Additional 
Information 

A  complete  program  description  and 
information  on  application  procedures 
are  contained  in  the  application 
package.  Business  management 
technical  assistance  may  be  obtained 
from  Bemice  A.  Moore.  Grants 
Management  Specialist.  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Room  305 
Mailstop  £-18,  AUanta^. Georgia  30305, 


telephone  (404)  842-6802,  fax  (404) 
842-6513,  or  Internet  or  CDC  WONDER 
electronic  mail  at  bamO@cdc.gov. 

Programmatic  technical  assistance 
may  be  obtained  from  Louise  S.  Barden, 
Health  Educator,  Hepatitis  Branch, 
National  Center  for  Infectious  Diseases, 
Centers  for  Disease  Control  and 
Prevention  (CDC),  1600  Clifton  Road, 
Mailstop  G-37.  Atianta.  Georgia  30333, 
telephone  (404)  639-2709.  (fax)  404- 
639-1538,  or  Internet  or  CDC  Wonder 
electronic  mail  lyb4@cdc.gov. 

To  receive  an  application  kit,  please 
call  (404)  332-4561.  You  will  be  asked 
to  leave  your  name,  mailing  address, 
and  telephone  number.  Please  reference 
Announcement  Number  781  when 
requesting  information  and  submitting 
your  application.  You  may  also  obtain 
this  announcement  and  other  CDC 
announcements  from  one  of  two 
Internet  sites:  CDC's  homepage  at  http:/ 
/www. cdc.gov  or  the  Government 
Printing  Office  homepage  (including 
free  on-line  access  to  the  Federal 
Register  at  http://www.access.gpo.gov). 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report:  Stock  No.  017-001-00474-0)  or 
Healthy  People  2000  (Summary  Report: 
Stock  No.  017-001-00473-1)  referenced 
in  the  INTRODUCTION  through  the 
Superintendent  of  Documents. 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800. 

Dated:  July  14,  1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations.  Centers  for  Disease  Control 
and  Prevention  (CDC). 

[PR  Doc.  97-18948  Filed  7-17-97;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

program  Announcement  ^ta  ACYF-PA- 
CC-97-03] 

Native  Hawaiian  and  Nonprofit 
American  Indian  Organization  Child 
Care  Grants 

AGENCY:  Administration  on  Children, 
Youth  and  Families,  ACF,  DHHS. 
ACTION:  Announcement  of  availability  of 
competitive  financial  assistance  for 
Native  Hawaiian  and  Nonprofit 
American  Indian  Organization  Child 
Care  Grants. 

SUMMARY:  The  purpose  of  this  program 
announcement  is  to  announce  the 
availability  of  fiscal  year  1998 
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Discretionary  Funds,  authorized  under 
the  Child  Care  and  Development  Block 
Grant  (CCDBG)  Act  (the  Act),  as 
amended,  for  child  care  grants  to: 

(1)  A  Native  Hawaiian  organization; 
and 

(2)  A  private  nonprofit  organization 
established  for  the  purpose  of  serving 
youth  who  are  Indians  or  Native 
Hawaiians. 

DATES:  The  closing  time  and  date  for 
receipt  of  applications  is  4:30  p.m. 
(Eastern  Time  Zone]  on  September  16, 
1997.  Applications  postmarked  after  the 
closing  will  be  classified  as  late. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ginny  Gorman,  Administration  for 
Children  and  Families.  Child  Care 
Bureau.  Room  320F,  Hubert  Humphrey 
Building  200  Independence  Avenue, 
SW..  Washington.  DC  20201,  Phone: 
(202)  401-7260.  Fax:  (202)  690-5600,  E- 
mail:  ggorman@acf.dhhs.gov 
NOTICE  OF  INTENT  TO  SUBMIT  APPUCATION: 
If  you  intend  to  submit  an  application, 
please  contact  ACYF's  Operations 
Center  at  1-800-351-2293  with  the 
following  information:  the  number  and 
title  of  this  announcement;  your 
organization's  name  and  address;  and 
your  contact  person's  name,  phone 
number,  fax  number,  and  e-mail 
address. 

The  information  will  be  used  to 
determine  the  number  of  expert 
reviewers  needed  to  evaluate 
applications  and  to  update  the  mailing 
list  for  program  announcements. 
SUPPLEMENTARY  INFORMATION:  The  ACF 
Uniform  Discretionary  Grant 
Application  Form  covering  all  ACF 
announcements,  contained  in  the 
Application  Kit.  and  this 
SUPPLEMENTARY  INFORMATION  section 
contain  all  the  forms  and  instructions 
needed  to  apply  for  a  grant  under  this 
announcement.  No  additional 
application  materials  are  needed. 

The  SUPPLEMENTARY  INFORMATION 
section  consists  of  six  parts.  Part  I 
provides  general  information  about 
funding  requirements,  and  application 
procedures  for  child  care  grants  under 
this  program  announcement.  Part  II 
provides  background  information  on 
ACYF.  the  Child  Care  Bureau,  and 
funding  to  Indian  Tribes  and  tribal 
organizations  under  the  Child  Care  and 
Development  Fund  (CCDF).  Part  III 
describes  child  care  goals  and  priorities 
related  to  this  announcement.  Part  FV 
describes  the  Project  Narrative 
Statement  and  outlines  additional 
requirements  for  applicants  in  designing 
their  projects.  Part  V  describes  the 
evaluation  criteria  and  selection 
process.  Part  VI  provides  additional 
instructions  for  the  development  and 


submission  of  applications  and 
summarizes  the  application  review 
process. 

Part  I.  General  Information 

A.  Purpose 

The  purpose  of  this  program 
announcement  is  to  provide  funding  for 
two  child  care  programs:  One  serving 
Native  Hawaiian  youths;  and  one 
serving  Indian  and/or  Native  Hawaiian 
youths. 

B.  Citations 

1.  Sponsorship 

Grants  being  awarded  under  this 
announcement  are  sponsored  by  the 
Child  Care  Bureau  (the  Bureau)  of  the 
Administration  on  Children,  Youth  and 
Families  (ACYF)  in  the  Administration 
for  Children  and  Families  (ACF),  U.S. 
Department  of  Health  and  Human 
Services  (DHHS).  The  projects  will  be 
managed  by  the  Bureau. 

2.  Funding  Authority 

Funding  is  being  provided  by  ACF 
under  Section  658B  of  the  Child  Care 
and  Development  Block  Grant  Act,  as 
amended  (42  U.S.C.  9858). 

3.  Catalog  of  Federal  Domestic 
Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  Number  is  93.575. 

C.  Number  of  Awards 

Two  projects  will  be  funded  in  fiscal 
year  1998  (beginning  October  1,  1997), 
subject  to  the  availability  of  funds  and 
results  of  the  evaluation  process. 

D.  Project  Duration 

The  total  project  period  will  be  36 
months. 

E.  Funding  Levels  and  Budget  Periods 

Initial  awards  will  be  for  a  one-year 
budget  period.  Individual  projects  will 
receive  between  $500,000  and 
$1,000,000  for  the  first  budget  period  of 
12  months,  with  a  possibility  of  between 
$500,000  and  $1,000,000  per  year  in 
continuation  funding  to  be  awarded  in 
each  of  fiscal  years  1999  and  2000.  The 
estimated  total  Federal  funding  for  a 
three-year  project  is  between  $1,500,000 
and  $3,000,000. 

Applications  for  continuation  of 
grants  funded  under  this  aimouncement 
will  be  entertained  in  subsequent  years 
on  a  non-competitive  basis.  The  award 
of  continuation  funding  beyond  each 
one-year  budget  period  (but  within  the 
three-year  project  period)  will  be  subject 
to  the  availability  of  funds,  satisfactory 
progress  of  the  grantee,  and  a 
determination  that  continued  funding 


would  be  in  the  best  interest  of  the 
government. 

F.  Non-Federal  Share  of  Project  Costs 

While  grantees  are  not  required  to 
provide  a  match  to  receive  funding 
under  this  program  aimouncement, 
applicants  are  strongly  encouraged  to 
leverage  funds  from  other  sources  for 
this  project. 

G.  Eligibility 

The  following  organizations  are 
eligible  to  apply  for  funding  under  this 
program  announcement: 

•  A  private  non-profit  organization 
that  serves  the  interests  of  Native 
Hawaiians  and  is  recognized  by  the 
Governor  of  Hawaii  for  the  purpose  of 
plaiming,  conducting,  or  administering 
programs  (or  parts  of  programs)  for  the 
benefit  of  Native  Hawaiians;  and 

•  A  private  non-profit  orgemization 
established  for  the  purpose  of  serving 
youth  who  are  Indians  or  Native 
Hawaiians. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 
Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

At  least  90  percent  of  the  individuals 
serving  on  a  non-profit  applicant's 
board  must  fall  into  one  or  more  of  the 
following  categories:  (1)  Must  be  a 
current  or  past  member  of  the 
community  to  be  served;  (2)  be  a 
prospective  participant  in  or  beneficiary 
of  the  project  to  be  funded;  or  (3)  have 
a  cultural  relationship  with  the 
commimity  to  be  served. 

"Community"  is  defined  as  a  group 
with  conunon  interests  and  a  common 
identity,  such  as  an  Indian  Tribe,  Alaska 
Native  Village,  or  a  group  of  Native 
Hawaiians  living  in  a  given  geographic 
area,  and  all  those  residing  or 
participating  in  a  predominantly  Native 
Hawaiian  community. 

If  an  Indian  organization  is  already 
receiving  Child  Care  and  Development 
Fund  (CCDF)  funding,  it  is  not  eligible 
to  apply  for  Discretionary  Funds  under 
this  program  announcement.  Only  one 
application  will  be  accepted  from  each 
eligible  applicant. 
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Part  n.  Background  and  Context 

A.  The  Child  Care  Bureau 

The  Child  Care  Biu-eau  is  that  agency 
within  the  Federal  Government  with  the 
most  far-reaching  mandate  for  child 
care.  Established  in  1995  to  provide  new 
leadership  and  consolidate  Federal 
responsibilities  for  subsidized  child  care 
programs  within  the  Department  of 
Health  and  Human  Services,  the  Bureau 
administers  some  $2.9  billion  in  Federal 
child  care  dollars  annually. 

The  Bureau  works  closely  with  States, 
Territories,  Tribes  and  local 
communities  to  develop  cost-effective 
services  and  delivery  systems,  promotes 
joint  ventures  with  the  private  sector, 
and  provides  information  and  other 
assistance  to  parents.  In  addition,  the 
Bureau  collaborates  extensively  with 
other  offices  throughout  the  Federal 
government  to  promote  integrated, 
family-focused  services  and  coordinated 
child  care  delivery  systems. 

In  all  of  these  activities,  the  Bureau 
seeks  to  enhance  the  quality,  availability 
and  affordability  of  child  care  services, 
to  support  children's  healthy  growrth 
and  development  in  safe  child  care 
environments,  to  enhance  parental 
choice  and  involvement  in  their 
children's  care,  and  to  facilitate  the 
linkage  of  child  care  with  other 
community  services. 

The  Bureau's  central  responsibility  is 
administration  of  a  new  integrated  child 
care  program  created  by  title  VI  of  the 
Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996 
(Pub.  L.  104-193)  which  became 
effective  October  1, 1996.  This  law 
created  new  child  care  funding  under 
Sec.  418  of  the  Social  Security  Act  and 
consolidated  it  under  the  amended 
Child  Care  and  Development  Block 
Grant  Act,  allowing  States  and  Tribes  to 
design  comprehensive,  integrated 
service  delivery  systems  to  meet  the 
needs  of  low-income  working  families. 
For  ease  of  reference,  the  newly 
consolidated  funding  sources  are  known 
as  the  "Child  Care  and  Development 
Fund"  (CCDF).  In  fiscal  year  1997. 
States  will  receive  more  than  $2  billion 
and  Tribes  and  tribal  organizations  will 
receive  $59  million  in  CCDF  funds. 

The  CCDF  is  available  to  States, 
Territories.  Indian  Tribes,  and  tribal 
organizations  to:  Provide  low-income 
families  with  the  financial  resources  to 
find  and  afford  quality  child  care  for 
their  children;  increase  the  affordability 
of  child  care  for  low-income  families; 
enhance  the  quality  and  increase  the 
supply  of  child  care  for  all  families, 
including  those  that  receive  no  direct 
assistance  under  CCDF;  provide  parents 
with  a  broad  range  of  options  in 


addressing  their  child  care  needs; 
strengthen  the  role  of  the  family;  and 
coordination  among  child  care  programs 
and  early  childhood  development 
programs. 

In  administering  the  CCDF.  the 
Bureau  develops  policies,  monitors 
service  delivery  systems,  and  provides 
technical  assistance  in  close  cooperation 
with  ten  DHHS  Regional  Offices  that  in 
turn  work  directly  with  States, 
Territories  and  Indian  Tribes  and  tribal 
consortia. 

B.  Grants  to  Indian  Tribes  and  Tribal 
Consortia 

The  CCDF  is  comprised  of  two 
funding  sources  for  Tribes  and  tribal 
consortia: 

•  Discretionary  Funds — funding  that 
is  provided  under  the  Child  Care  and 
Development  Block  Grant  Act,  as 
amended;  and 

•  Tribal  Mandatory  Funds — funding 
that  is  provided  to  eligible  tribal 
organizations  under  Section  418  of  the 
Social  Security  Act. 

Currently,  approximately  237  Indian 
Tribes  and  tribal  consortia  receive  CCDF 
funds.  Through  consortia  arrangements. 
these  grantees  serve  over  500  federally 
recognized  Indian  Tribes  and  Alaska 
Native  Villages. 

A  Tribe  is  eligible  to  receive  CCDF 
funds  if  it  is  federally  recognized  and 
the  tribal  population  includes  at  least  50 
children  under  13  years  of  age  (or  such 
similar  age,  as  determined  by  the 
Secretary  from  the  best  available  data). 
A  Tribe  with  fewer  than  50  children 
under  age  13  may  participate  in  a 
consortium  of  eligible  tribes. 

In  order  to  receive  CCDF  funds, 
eligible  Tribes  and  tribal  consortia 
develop  a  plan  for  child  care  services. 
The  plan  is  an  agreement  between  the 
Administration  for  Children  and 
Families  (ACF)  and  the  Tribal  agency 
responsible  for  administering  the  CCDF 
funds.  The  plans  provide  assurances 
that  the  funds  will  be  administered  in 
conformance  with  the  Act,  pertinent 
Federal  regulations,  and  other 
applicable  instructions  or  guidelines 
issued  by  ACF. 

C.  Grants  to  "Other  Organizations" 

The  Personal  Responsibility  and  Work 
Opportimity  Reconciliation  Act  of  1996 
(PRWORA)  amended  the  Child  Care  and 
Development  Block  Grant  Act  (CCDBG), 
to  add  the  following  definition  to  the 
term  "tribal  organization"  that  are 
potentially  eligible  for  Discretionary 
Funding: 

"Other  organizations — Such  term  Includes 
a  Native  Hawaiian  Organization,  bb  defined 
in  section  4009(4)  of  the  Augustus  F. 
Hawkins-Robert  T.  Stafford  Elementary  and 


Secondary  School  Improvement 
Amendments  of  1988  and  a  private  nonprofit 
organization  established  for  the  purpose  of 
serving  youth  who  are  Indians  or  Native 
Hawaiians." 

Section  4009(4)  of  the  Augustus  F. 
Hawkins-Robert  T.  Stafford  Elementary 
and  Secondary  School  Improvement 
Amendments  of  1988  defines  a  Native 
Hawaiian  Organization  as: 

"A  private  nonprofit  organization  that 
serves  the  interests  of  Native  Hawaiians.  and 
is  recognized  by  the  Governor  of  Hawaii  for 
the  purpose  of  planning,  conducting,  or 
administering  programs  (or  parts  of 
programs)  for  the  benefit  of  Native 
Hawaiians." 

Applicants  are  eligible  to  apply  only 
for  Discretionary  Funds  under  this 
announcement.  Native  Hawaiian 
organizations  and  private  nonprofit 
organizations  established  for  the 
purpose  of  serving  youth,  who  are 
Indians  or  Native  Hawaiians  are  not 
eligible  to  apply  for  Tribal  Mandatory 
Funds. 

Part  m.  Native  Hawaiian  and 
Nonprofit  American  Indian 
Organization  Child  Care  Grants — Goals 
and  Prioritiai 

Following  the  passage  of  the  Personal 
Responsibility  and  Work  Opportimity 
Reconciliabon  Act  of  1996  (Pub.  L.  104- 
193),  the  Child  Care  Bureau  held  a 
series  of  conference  calls  with  its  tribal 
grantees,  hosted  a  meeting  of  its  Tribal 
Work  Group,  and  held  workshops  on 
the  iinplementation  of  CCDF  sections  of 
the  law  at  an  ACF-sponsored  conference 
for  Tribes  on  Tribal  Welfare  Reform  in 
October  1996. 

As  a  result  of  these  discussions,  it  is 
clear  that  tribal  grantees  are  interested 
in  designing  services  adapted  to 
individual  tribal  circumstances  and 
coordinating  resources  that  will  assist  in 
moving  families  on  the  path  toward 
social  and  economic  self-sufficiency. 

For  this  reason,  applicants  are 
strongly  encouraged  to  coordinate 
activities  with  agencies  serving  the  same 
population  of  the  applicant  agency  for: 
health  (including  the  agency  responsible 
for  immunizations),  education, 
employment  services  or  workforce 
development,  and  the  agency 
responsible  for  providing  Temporary 
Assistance  for  Needy  Families  (TANF). 

Grants  are  awarded  under  this 
announcement  to  increase  the 
availability,  affordability  and  quality  of 
child  care  services  by  establishing  child 
care  programs  in  areas  that  have  been 
previously  underserved  and/or  have 
unmet  needs. 
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A.  Regulatory  and  Statutory 
Requirements 

The  majority  of  the  information 
requested  under  Section  IV,  Program 
Narrative,  of  this  program 
announcement  is  required  by  the 
current  regulations  at  45  CFR  part  98 
and  the  CCDBG  Act,  as  amended. 
Unless  otherwise  indicated,  the 
regulations  at  45  CFR  part  98  will  apply 
to  grants  awarded  under  this  program 
announcement.  As  discussed  in  Part  II., 

B.  Background  and  Context,  this 
information  is  requested  in  the  CCDF 
plan  for  Tribes  and  tribal  consortia. 
However,  since  the  CCDF  plan  is  not 
appropriate  for  grants  under  this 
announcement,  the  regulatory  and 
statutory  information  required  by  the 
CCDF  is  included  in  Part  IV,  Program 
Narrative.  An  applicant  must  also 
include  a  statement  that  it  will  comply 
with  the  applicable  list  of  assurances 
found  in  45  CFR  98.15  of  the  CCDBG 
final  rule. 

B.  Eligibility  for  Services 

In  order  to  best  meet  the  purposes  of 
the  Act,  we  believe  it  is  appropriate  for 
grantees  under  this  announcement  to 
meet  most  of  the  same  requirements  as 
grantees  receiving  tribal  formula  grants 
under  the  CCDF  program. 

All  eligible  children  must  be  under 
the  age  of  13  and  reside  with  a  family 
whose  income  does  not  exceed  85%  of 
the  grantee  median  income  for  a  family 
of  the  same  size  and  whose  parent(s)  are 
working  or  attending  a  job  training  or 
educational  program  or  who  receive  or 
need  to  receive  protective  services. 
Grantee  median  income  may  be  defined 
as:  (1)  Tribal  median  income  for  a 
family  of  the  same  size  residing  in  the 
area  served  by  the  applicant;  or  (2)  State 
median  income  for  a  family  of  the  same 
size. 

An  applicant  must  indicate  which 
income  eligibility  deHnition  it  plans  to 
use  in  establishing  a  child  care  program 
under  this  announcement.  In  addition, 
an  applicant  must  define  the  following 
terms,  as  used  in  their  application: 
Working,  attending,  job  training  or 
educational  program,  protective  services 
and  in  loco  parentis.  Instructions  on 
defining  these  terms  are  included  in  the 
Application  Kit's  "Supplemental 
Guide.  " 

An  applicant  may  elect  to  establish 
additional  eligibility  criteria.  For 
example,  an  applicant  may  establish 
different  income  limits  for  part  of  the 
population  to  be  served.  Any  additional 
eligibility  criteria  need  to  be  clearly 
identified  and  defined  by  the  applicant. 
An  applicant  may  also  elect  to  waive,  on 
a  case-by-case  basis,  the  fee  and  income 


eligibility  requirements  for  cases  in 
which  children  receive  or  need  to 
receive  protective  services. 

An  applicant  is  encouraged  to  provide 
child  care  for  children  age  13  and  older 
who  are  physically  and/or  mentally 
incapable  of  self-care,  but  must  define 
these  terms  in  their  application.  An 
applicant  may  also  provide  child  care 
for  children  age  13  and  older  who  are 
under  court  supervision.  If  care  is  to  be 
provided  in  either  circumstance,  the 
applicant  must  specify  the  age  of  the 
children  to  be  served,  up  to  age  19. 

In  designing  a  child  care  program,  an 
applicant  is  encouraged  to  address  the 
before-  and  after-school  care  needs  of 
eligible  children  to  be  served  under  this 
program  announcement. 

C.  Coordination 

The  applicant  must  describe  how  it 
will  coordinate  the  delivery  of  CCDF- 
funded  child  care  services  with  other 
Federal,  State,  and  local  child  care, 
early  childhood  development  programs, 
and  before-  and  after-school  care 
services,  if  applicable. 

Child  care  snould  be  an  integral  part 
of  a  community's  self-sufficiency  and 
workforce  development  efforts.  In 
addition,  the  quality  of  child  care 
benefits  greatly  from  close  coordination 
with  the  public  health  and  education 
communities.  Therefore,  it  is 
recommended  that  the  applicant 
include  a  description  of  its  coordination 
activities  with  agencies  responsible  for 
health  (including  the  agency  responsible 
for  immunizations),  education, 
employment  services  or  workforce 
development,  and  the  agency 
responsible  for  providing  Temporary 
Assistance  for  Needy  Families  (TANF). 

D.  Public  Notice 

As  part  of  the  planning  process,  an 
applicant  must  notify  those  families 
eligible  to  be  served  under  this  program 
announcement  of  the  provision  of  child 
care  services  proposed  under  this 
project.  Applicants  are  encouraged  to 
engage  in  a  planning  process  that 
includes  parents,  providers,  and  other 
relevant  stakeholders  in  the  community 
to  be  served. 

E.  Parental  Choice 

One  of  the  goals  of  the  Child  Care  and 
Development  Block  Grant  Act  is  "to 
promote  parental  choice  to  empower 
working  parents  to  make  their  own 
decisions  on  the  child  care  that  best 
suits  their  family's  needs."  In  support  of 
this  goal,  applicants  are  expected  to 
design  and  implement  a  certificate 
program  since  it  promotes  parental 
choice  in  selecting  CCDF-funded  child 
care  providers. 


However,  while  certificates  ensure 
parental  choice,  contracted  slots  also 
play  an  important  role  in  meeting  the 
child  care  needs  of  families,  particularly 
in  rural  areas,  for  infant-care,  or  for 
children  with  special  needs. 

Therefore,  it  is  incumbent  upon  an 
applicant  to  design  a  child  care  program 
that  will  adequately  address  the  needs 
and  unique  circumstances  of  the 
population  it  intends  to  serve  through  a 
grant  awarded  under  this  program 
announcement.  If  an  applicant  is  unable 
to  operate  a  certificate  program,  or 
chooses  to  provide  child  care  services 
through  grants  and  contracts 
exclusively,  it  must  justify  this 
approach  in  its  program  narrative  and 
assure  how  it  will  promote  parental 
choice. 

F.  Quality  Activities 

In  developing  a  child  care  program, 
applicants  are  encouraged  to  include 
activities  to  improve  the  availabilify  and 
quality  of  child  care.  Examples  of 
activities  undertaken  by  CCDF-funded 
tribal  child  care  programs  include:  (1) 
Resource  and  referral  programs;  (2) 
grants  or  loans  to  providers  to  assist  in 
meeting  standards;  (3)  monitoring  of 
compliance  with  licensing  and 
regulatory  requirements;  (4)  training  and 
technical  assistance;  (5)  compensation 
for  child  care  providers;  and  (6) 
comprehensive  consumer  education.  An 
applicant  may  select  activities  from  this 
list  of  examples,  or  design  other  quality 
activities  that  are  better  suited  to  the 
population  to  be  served  through  a  grant 
awarded  under  this  program 
announcement. 

G.  Construction  and/or  Renovation  of 
Child  Care  Facilities 

Title  VI  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (Pub.  L.  104-193)  amended 
the  Child  Care  and  Development  Block 
Grant  Act  to  permit  Tribal  grantees  to 
use  CCDF  funds  for  construction  and 
renovation  of  child  care  facilities. 
Therefore,  in  its  grant  application,  the 
applicant  should  describe  any 
anticipated  construction  and  renovation 
projects  that  will  be  funded  with  CCDF 
funds,  and  estimate  the  amount  of  funds 
that  will  be  used  for  these  projects. 

However,  grant  funds  cannot  be  spent 
for  construction  or  renovation  until  a 
grantee  has  applied  for  and  received 
approval,  through  a  separate  application 
process,  from  the  Department  of  Health 
and  Human  Services  (DHHS).  A  grantee 
may  submit  a  request  to  spend  part  of 
its  grant  for  construction  or  renovation 
through  this  separate  application 
process  once  it  has  been  awarded  a 
CCDF  grant  under  this  announcement. 
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As  part  of  the  separate  application 
process,  a  grantee  must  show  that 
adequate  facilities  are  not  otherwise 
available  to  carry  out  child  care 
programs,  and  that  the  lack  of  facilities 
will  inhibit  the  operation  of  such 
programs  in  the  future.  The  amount  of 
funds  that  a  grantee  may  request  for 
construction  or  renovation  through  the 
separate  application  process  is  limited 
to  the  amount  estimated  in  the  grantee's 
original  CCDF  application  under  this 
announcement. 

Furthermore,  statutory  language  at 
section  6580(c)(6)  of  the  revised  CCDBG 
Act  indicates  that  Congress  does  not 
intend  for  construction  and  renovation 
projects  to  unnecessarily  divert 
resources  from  the  provision  of  child 
care  services.  Because  grants  under  this 
announcement  are  designed  to  establish 
child  care  programs  in  areas  with  unmet 
need,  a  grantee  should  reserve  adequate 
funds  for  direct  child  care  services. 
While  some  construcdon  and 
renovation  activity  is  allowable  under 
this  program  announcement,  in 
accordance  with  Part  V.,  Section  A.,  5. 
Budget,  an  applicant  will  have  to 
demonstrate  that  funds  will  be  used  for 
direct  child  care  services  and  the  funds 
requested  are  reasonable  in  regard  to  the 
number  of  eligible  children  to  be  served. 

Part  rV.  Pro)ect  Narrative  Statement 

The  Project  Narrative  Statement  is 
that  section  of  the  application  which 
provides  most  of  the  information  on 
which  proposals  will  be  competitively 
reviewed.  The  standard  set  of  Program 
Narrative  requirements  in  the  ACF 
Uniform  Discretionary  Grant 
Application  Form  apply  broadly  to  all 
ACF  program  announcements.  Specific 
requirements  for  this  announcement  are 
detailed  below.  Applicants  should  tailor 
their  Project  Narrative  to  these  specific 
requirements. 

"The  Project  Narrative  should  be 
carefully  developed  in  accordance  with 
the  goals  and  priorities  described  in  Part 
III,  the  proposal  preparation 
requirements  described  in  this  Part,  and 
the  evaluation  criteria  and  selection 
factors  described  in  Part  V. 

The  Project  Narrative  sets  forth  the 
technical  proposal  and  describes  how  it 
will  be  carried  out.  This  statement 
should  be  organized  according  to  the 
evaluation  criteria  contained  in  Part  V 
as  follows:  (A)  Issues,  Objectives  and 
Significance;  (B)  Approach  and 
Activities;  (C)  Organizational 
Capabilities  and  Qualifications;  (D) 
Results  and  Benefits  Expected;  and  (E) 
Budget. 

Applicants  proposing  multi-year 
projects  must  fully  describe  each  year's 
project  acdvities  in  the  Project 


Narrative.  A  separate  itemized  budget  of 
the  Federal  costs  of  the  project  for  each 
budget  period  must  be  included  in  this 
section. 

A.  Issues,  Objectives  and  Significance 

In  this  section,  applicants 
demonstrate  their  understanding  of 
child  care  issues  and  present  their  long- 
range  child  care  goals.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated. 

Applicants  must  clearly  identify  the 
critical  child  care  issues  affecting  Native 
Hawaiian  and/or  Indian  low-income 
families  and  the  challenges  they  face. 
Supporting  documentation  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant  may  be  included. 

Applicants  must  provide  participant 
and  beneficiary  information. 
Specifically,  information  must  be 
included  on  the  number  of  Native 
Hawaiian  and/or  Indian  children  who 
would  be  eligible  to  receive  child  care 
services  under  this  program 
annoimcement. 

Applicants  must  establish  payment 
rates  for  child  care  services  that  ensure 
eligible  children  equal  access  to 
comparable  care.  A  copy  of  the 
proposed  payment  rates  must  be 
included  in  the  application. 

Applicants  must  document  the  type  of 
involvement  and  support  of  the 
community  in  the  planning  process  and 
implementation  of  the  proposed  project 
Applicants  must  describe  when  and 
with  whom  they  consulted  in 
developing  this  proposal.  Applicants 
must  explain  how  they  will  notify  those 
families  eligible  to  be  served  under  this 
grant  of  the  provision  of  child  care 
services  proposed  under  this  project. 

Applicants  must  describe  how  they 
will  coordinate  the  delivery  of  CCDF- 
funded  child  care  services  with  other 
Federal,  State,  and  local  child  care, 
early  childhood  development  programs, 
and  before-  and  after-school  care 
services. 

Any  coordination  activities  under  this 
project  with  agencies  responsible  for 
health,  education,  employment  services 
or  workforce  development  and 
Temporary  Assistance  for  Needy 
Families  (TANF)  should  be  described  in 
this  section. 

Applicants  are  expected  to 
demonstrate  a  thorough  understanding 
of  the  child  care  programs  administered 
by  the  Child  Care 'Bureau  and  the 
policies  and  funding  requirements  that 
apply  to  these  grants. 


B.  Approach  and  Activities 

The  Approach  and  Activities  section 
details  a  specific  project  design  and 
implementation  plan.  This  section 
should  address  two  broad  areas:  (1) 
Specific  project  activities  related  to  the 
design  and  implementation  of  child  care 
services  under  this  grant;  and  (2) 
management  and  coordination 
necessary  for  implementation  of  the 
project. 

1.  Approach 

The  applicant  must  describe  its 
proposed  approach  in  addressing  the 
following: 

•  Offering  a  certificate  program  that 
allows  parents  to  choose  from  a  variety 
of  child  care  categories,  including 
center-based  care,  group  home  care, 
family  child  care  and  in-home  care 
(including  a  description  of  the 
certificate  payment  system); 

•  Using  grants  or  contracts  for  child 
care  slots,  if  applicable; 

•  Reasons  for  limiting  the  use  of  in- 
home  care,  if  applicable; 

•  Developing  a  methodologically 
sound  system  for  determining  the  facts 
relied  upon  to  determine  that  payment 
rates  are  sufficient  to  ensure  equal 
access  to  comparable  child  care  services 
provided  to  children  whose  parents  are 
not  eligible  to  receive  child  care 
assistance  under  the  CCDF  and  other 
governmental  programs.  (A  summary  of 
those  facts  must  also  be  included); 

•  Eligibility  criteria  and 
requirements,  including  how  the 
applicant  will  give  priority  for  child 
care  services  to  children  with  special 
needs; 

•  The  sliding  fee  scale  to  be  used  to 
determine  each  family's  contribution  to 
the  cost  of  care  (including  whether 
families  below  the  poverty  level  would 
be  exempted  from  the  fee); 

•  Processes  with  parents  including: 
informing  parents  about  child  care 
services  and  options,  making 
applications,  and  eligibility 
determinations;  information  on  parental 
complaints;  and  affording  parents 
unlimited  access  to  their  children 
receiving  CCDF-funded  child  care 
services; 

•  Providing  activities  to  improve  the 
availability  and  quality  of  child  care 
(examples  of  these  activities  are  listed 
under  Section  III.F); 

•  Required  health  and  safety 
standards  by  type  of  provider; 

•  Licensing  requirements  which 
apply  to  a  provider  of  child  care 
services  under  a  grant;  and 

•  Collecting  data  on  children  and 
families  receiving  CCDF-funded  child 
care  services  (the  Supplemental  Guide 
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provides  specific  data  collection 
requirements). 

2.  Implementation  Plan 

This  section  must  include  a  sound 
and  workable  plan  of  action  that 
describes  how  the  proposed  project 
would  be  carried  out,  including:  How 
the  project  would  be  structured  and 
managed:  how  roles  and  functions 
would  be  coordinated:  how  the 
timeliness  of  activities  would  be 
ensured;  how  quality  control  would  be 
maintained:  and  how  costs  would  be 
conUoUed.  Applicants  should  describe 
their  management  of  the  project  as  a 
whole,  and  the  management  and 
coordinating  roles  of  subgrantees  under 
grants  and  contracts,  if  applicable. 

•  Provide  a  diagram  showing  the 
organizational  structure  of  the  applicant 
organization  and  the  functional 
relationships  among  subgrantees,  if 
applicable; 

•  Lay  out  the  major  tasks  to  illustrate 
the  sequence  and  timing  of  tasks,  time 
commitments  of  staff,  important 
milestones,  reports,  and  completion 
dates; 

•  Describe  potential  problems  or 
difficulties  with  the  proposed 
management  approach,  including 
factors  that  might  affect  the 
implementation  of  the  child  care 
program  in  the  community  to  be  served; 

•  Describe  how  subgrantees  would 
coordinate  their  management  of  project 
tasks  and  other  functions,  if  applicable; 
and 

•  Describe  how  the  delivery  of  CCDF- 
funded  child  care  services  will  be 
coordinated  with  other  Federal,  State, 
and  local  child  care,  early  childhood 
development  programs,  and  before-  and 
after-school  care  services,  if  applicable. 

C.  Results  or  Benefits  Expected 

In  this  section  applicants  must 
identify  results  and  benefits  expected 
under  the  proposed  project.  These 
should  be  specific  and  measurable. 

•  At  a  minimum,  explain  how 
expected  results  under  this  project  will 
benefit  the  population  to  be  served  in 
meeting  its  child  care  needs. 

•  Describe  how  the  quality  activities 
chosen  will  benefit  the  project. 

D  Organizational  Capabilities  and  Staff 

Qualifications 

In  this  section,  applicants  must 
provide  evidence  that  they,  and  their 
subgrantees,  if  applicable,  have  the 
experience,  expertise  and  resources  to 
carry  out  the  proposed  project  on  time, 
within  budget,  and  with  a  high  degree 
of  quality. 


1.  Organizational  Capability 

•  Provide  evidence  of  sufficient 
organizational  resources  to  ensure  the 
applicant's  successful  project 
management,  compliance  with  terms 
and  conditions  of  the  grant  award  and 
oversight  of  the  proper  use  of  Federal 
funds.  Provide  evidence  of  the 
applicant's  capacity  to  coordinate  the 
activities  of  subgrantees,  if  applicable; 
and 

•  Describe  any  subcontracting 
relationships,  and  the  expected  duration 
of  these  relationships. 

2.  Staff  Qualifications 

•  Identify  all  key  staff  positions  for 
this  project,  the  professional 
requirements  for  each,  the  proportion  of 
time  to  be  committed  to  the  project,  and 
the  period  of  Ume  for  which  staff 
holding  these  positions  would  be 
employed; 

•  Provide  evidence  that  individuals 
proposed  for  key  positions  have  the 
necessary  technical  skill  and  experience 
to  successfully  carry  out  their  assigned 
roles.  Where  key  positions  are  currently 
vacant,  include  a  position  description 
outlining  the  qualifications  necessary  to 
carry  out  the  duties  and  responsibilities 
of  each; 

•  Identify  the  authors  of  the  proposal 
and  describe  their  continuing  role  in  the 
project  if  funded;  and 

•  Identify  all  proposed  consultants, 
document  their  expertise,  and  describe 
how  their  services  will  be  utilized. 
Include  letters  of  commitment  or  intent 
if  possible. 

E.  Budget 

Present  a  detailed  budget  to 
demonstrate  that  the  applicant  will  have 
adequate  resources  to  carry  out  the 
proposed  activities  on  time  and  with  a 
high  degree  of  quality. 

•  Include  a  detailed  budget  narrative 
that  describes  and  justifies  line  item 
expenses  within  the  budget  categories 
listed  on  the  Standard  Form  424.  If 
project  funds  will  be  subcontracted,  a 
detailed  budget  for  the  use  of  those 
funds  must  be  included;  and 

•  Describe  the  extent  of  financial 
participation  from  other  sources,  if 
applicable.  Describe  the  extent  to  which 
funds,  staff  time,  in-kind  services,  and 
other  resources  have  been  committed  to 
the  proposed  child  care  project  during 
the  total  project  period.  Describe  any 
other  resources  that  are  expected  to  help 
support  the  proposed  activities, 
including  existing  commitments  and 
negotiations  in  progress.  Describe 
anticipated  efforts  to  oHtain  other 
funding  partners  throughout  the  project, 
if  applicable. 


Part  V.  Evaluation  and  Selection 

A.  Evaluation  Criteria 

The  criteria  listed  below  will  be  used 
in  conjunction  with  other  expectations, 
priorities  and  requirements  set  forth  in 
Parts  III  and  IV  above  to  evaluate  how 
well  each  proposal  addresses  the  goals 
of  this  announcement. 

1.  Significance,  Issues  and  Objectives 
(Maximum  of  20  Points) 

•  The  extent  to  which  the  application 
reflects  a  solid  understanding  of  critical 
child  care  issues,  needs,  and  goals  of  the 
population  to  be  served  under  this 
program  announcement;  and 

•  The  extent  to  which  the  application 
addresses  the  unmet  need  for  child  care 
services  in  the  population  to  be  served 
under  this  program  announcement. 

2.  Approach  and  Activities  (Maximum 
of  40  Points) 

•  The  extent  to  which  proposed 
activities  clearly  relate  to  the  applicant's 
child  care  needs  and  goals;  and 

•  The  extent  to  which  the 
Implementation  Plan:  (1)  Presents  a 
sound,  workable  and  cohesive  plan  of 
action  demonstrating  how  the  work  will 
be  carried  out  on  time,  within  budget 
and  with  a  high  degree  of  quality;  (2) 
includes  a  reasonable  schedule  of  target 
dates  and  accomplishments;  and  (3)  and 
presents  a  sound  administrative 
framework  for  maintaining  quality 
control  over  the  implementation  and 
ongoing  operations  of  the  child  care 
program. 

3.  Results  or  Benefits  Expected 
(Maximum  of  10  Points) 

•  The  extent  to  which  the  proposed 
activities  will  result  in  specific, 
measurable  results. 

4.  Organizational  Capabilities  and  Staff 
Qualifications  (Maximum  of  20  Points) 

•  The  extent  to  which  the  application 
demonstrates  that  (1)  facilities  and 
organizational  experience  of  the 
applicant  organization  are  adequate  to 
carry  out  the  proposed  project;  (2)  the 
applicant  can  effectively  and  efficiently 
administer  a  project  of  the  proposed 
size,  complexity  and  scope;  and  (3)  the 
applicant  has  the  capacity  to  coordinate 
activities  with  subgrantees  for  the 
successful  accomplishment  of  project 
objectives,  if  applicable;  and 

•  The  extent  to  which  the  applicant 
proposes  key  staff  with  demonstrated 
experience  in  child  care  services, 
including  relevant  background, 
experience,  training  and  work  in  related 
projects. 
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5.  Budget  (10  Points) 

•  The  extent  to  which  proposed 
project  costs  are  reasonable,  the  funds 
are  appropriately  allocated  across 
activities,  and  the  budget  is  sufficient  to 
accomplish  the  project  objectives;  and 

•  The  extent  to  which  the  funds 
requested  will  be  used  for  direct  child 
care  services  to  families  through 
certificates  and/or  contracted  programs 
for  child  care  slots  and  that  funds 
requested  are  reasonable  in  regard  to  the 
number  of  eligible  children  that  will 
receive  CCDF-funded  child  care  services 
under  aimouncement. 

B.  The  Selection  Process 

The  Associate  Commissioner,  Child 
Care  Bureau,  will  make  the  final 
selection  of  the  applicants  to  be  funded. 
Applications  may  be  funded  in  whole  or 
in  part  depending  on:  (1)  The  ranked 
order  of  applicants  resulting  from  the 
competitive  review;  (2)  staff  review  and 
consultations;  (3)  the  combination  of 
projects  that  best  meets  the  Bureau's 
objectives;  (4)  the  funds  available;  and 
(5)  other  relevant  considerations. 

Selected  applicants  will  be  notified 
through  the  issuance  of  a  Financial 
Assistance  Award  that  sets  forth  the 
amount  of  funds  granted,  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  award,  the  budget 
period  for  which  support  is  given,  and 
the  total  project  period  for  which 
support  is  provided. 

C.  Funding  Date 

It  is  anticipated  that  successful 
applications  will  be  funded  by  October 
1, 1997. 

Part  VI.  Instructioiu  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  additional 
information  and  instructions  for 
submitting  applications  in  response  to 
this  announcement.  Applicants  should 
read  this  Part  carefully  in  conjunction 
with  other  information  and  proposal 
requirements  contained  within  this 
announcement. 

A.  Definitions 

This  program  announcement  is  based 
on  the  following  definitions: 

•  Categories  of  Care— center-based 
child  care,  group  home  child  care, 
family  child  care  and  in-home  care. 

•  Center-Based  Child  Care  Provider — 
a  provider  licensed  or  otherwise 
authorized  to  provide  child  care 
services  for  fewer  than  24  hours  per  day 
per  child  in  a  non-residential  setting, 
unless  care  in  excess  of  24  hours  is  due 
to  the  nature  of  the  parent(s)'  work. 


•  Child  Care  Certificate — a  certificate 
(that  may  be  a  check,  or  other 
disbursement)  that  is  issued  by  a  grantee 
directly  to  a  parent  who  may  use  such 
certificate  only  as  payment  for  child 
care  services  or  as  a  deposit  for  child 
care  services  if  such  a  deposit  is 
required  of  other  children  being  cared 
for  by  the  provider,  pursuant  to  §  98.30. 
Nothing  in  this  part  shall  preclude  the 
use  of  such  certificate  for  sectarian  child 
care  services  if  freely  chosen  by  the 
parent.  For  the  purposes  of  this  part,  a 
child  care  certificate  is  assistance  to  the 
parent,  not  assistance  to  the  provider; 

•  Construction — the  building  of  a 
facility  that  does  not  currently  exist; 

•  Discretionary  Funds — the  funds 
authorized  under  section  658B  of  the 
Child  Care  and  Development  Block 
Grant  Act,  as  amended  by  PRWORA. 
(The  Discretionary  funds  were  formerly 
referred  to  as  the  Child  Care  and 
Development  Block  Grant); 

•  EligibleChildCareProvider— (1)  A 
center-based  child  care  provider,  a 
group  home  child  care  provider,  a 
family  child  care  provider,  an  in-home 
child  care  provider,  or  other  provider  of 
child  care  services  for  compensation 
that  is  licensed,  regulated,  or  registered 
under  applicable  State  or  local  law  as 
described  in  §  98.40;  and  satisfies  State 
and  local  requirements,  including  those 
referred  to  in  §  98.41  applicable  to  the 
child  care  services  it  provides;  or  (2)  A 
child  care  provider  who  is  18  years  of 
age  or  older  who  provides  child  care 
services  only  to  eligible  children  who 
are,  by  marriage,  blood  relationship,  or 
court  decree,  the  grandchild,  great 
grandchild,  sibling  (if  such  provider 
lives  in  separate  residence),  niece,  or 
nephew  of  such  provider,  and  complies 
with  any  applicable  requirements  that 
govern  child  care  provided  by  the 
relative  involved; 

•  Family  Child  Care  Provider — one 
individual  who  provides  child  care 
services  for  fewer  than  24  hoiu^  per  day 
per  child,  as  the  sole  caregiver,  in  a 
private  residence  other  than  the  child's 
residence,  unless  care  in  excess  of  24 
hours  is  due  to  the  nature  of  the 
parent(s)'  work; 

•  Group  Home  Child  Care  Provider — 
two  or  more  individuals  who  provide 
child  care  services  for  fewer  than  24 
hours  per  day  per  child,  in  a  private 
residence  other  than  the  child's 
residence,  unless  care  in  excess  of  24 
hours  is  due  to  the  nature  of  the 
parent(s)'  work; 

•  Indian  Tribe — any  Indian  Tribe, 
band,  nation,  or  other  organized  group 
or  community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 


Settlement  Act  (43  U.S.C.  §  1601  et  seq) 
that  is  recognized  as  eligible  for  the 
special  programs  and  services  provided 
by  the  United  States  to  Indians  because 
of  their  status  as  Indians; 

•  In-home  Child  Care  Provider — an 
individual  who  provides  child  care 
services  in  the  child's  own  home; 

•  Licensing  or  Regulatory 
Requirements — requirements  necessary 
for  a  provider  to  legally  provide  child 
care  services  in  a  State  or  locality, 
including  registration  requirements 
established  under  State,  local  or  Tribal 
law; 

•  Other  Tribal  Organizations — such 
term  includes  a  Native  Hawaiian 
Organization,  as  defined  in  section 
4009(4)  of  the  Augustus  F.  Hawkins- 
Robert  T.  Stafford  Elementary  and 
Secondary  School  Improvement 
Amendments  of  1988  and  a  private 
nonprofit  organization  established  for 
the  purpose  of  serving  youth  who  are 
Indians  or  Native  Hawaiians. 

•  Parent — a  parent  by  blood,  marriage 
or  adoption  and  also  means  a  legal 
guardian,  or  other  person  standing  in 
loco  parentis; 

•  Provider — the  entity  providing 
child  care  services: 

•  Sliding  Fee  Scale — a  system  of  cost 
sharing  by  a  family  based  on  income 
and  size  of  the  family,  in  accordance 
with  §98.42; 

•  Tribal  Mandatory  Funds — the  child 
care  funds  set  aside  at  section  418(a)(4) 
of  the  Social  Security  Act.  The  funds 
consist  of  between  one  and  two  percent 
of  the  aggregate  Mandatory  and 
Matching  child  care  funds  reserved  by 
the  Secretary  in  each  fiscal  year  for 
payments  to  Indian  Tribes  and  Tribal 
organizations;  and 

•  Types  of  Providers — the  different 
classes  of  providers  under  each  category 
of  care.  For  the  purposes  of  the  CCDF, 
types  of  providers  include  non-profit 
providers,  for-profit  providers,  sectarian 
providers  and  relatives  who  provide 
care. 

B.  Intergovernmental  Review  of  Federal 
Programs 

This  program  announcement  is  not 
covered  under  Executive  Order  12372. 
Intergoverrunental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergoverrunental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities". 

C.  The  Application  Process 

1.  Availability  of  Application  Forms 

In  order  to  be  considered  for  a  grant 
under  this  program  aimouncement.  an 
application  must  be  submitted  on  the 
forms  supplied  and  in  the  manner 
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prescribed  by  ACYF.  The  application 
kits  containing  the  necessary  forms  and 
instructions  may  be  obtained  from: 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Child  Care  Bureau.  Room 
320F,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue,  SW., 
Washington,  IX:  20201-0001,  Attention: 
ACYF-PA-CC-97-03,  Telephone:  (202) 
401-7260. 

2.  Application  Submission 

One  signed  original,  and  two  copies, 
of  the  grant  application,  including  all 
attachments,  must  be  mailed  by  the 
specific  closing  date  to:  Department  of 
Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW., 
Mail  Stop  6C-462,  Washington,  DC 
20447,  Attention:  William  J.  McCarron, 
ACYF  No.  ACYF-PA-CC-97-03. 

The  application  must  be  signed  by  an 
individual  authorized  (1)  to  act  for  the 
applicant  organization,  and  (2)  to 
assume  the  applicant's  obligations 
under  the  terms  and  conditions  of  the 
grant  award,  including  Child  Care  and 
Development  Fund  statutory  and 
regulatory  requirements. 

ACF  will  accept  only  one  application 
per  applicant.  If  an  eligible  applicant 
sends  in  two  applications,  the  one  with 
the  earlier  postmark  will  be  accepted  for 
review  unless  the  applicant  withdraws 
the  earlier  application. 

3.  Application  Consideration 

The  ACYF  Commissioner  determines 
the  final  action  to  be  taken  on  each  grant 
application  received  under  this  program 
announcement.  Each  application  will  be 
screened  to  determine  whether  the 
applicant  organization  is  eligible  as 
specified  in  Part  I,  section  G,  above. 
Applications  from  ineligible 
organizations  will  be  excluded  from  the 
review.  In  addition,  inadequate 
preparation,  omission  of  essential 
components,  or  failure  to  comply  with 
format  specifications  as  described  in 
Part  VI  will  result  in  the  application 
being  withdrawn  from  further 
consideration.  Applicants  will  be 
notified  in  writing  of  any  such 
determination  by  ACYF. 

Eligible  applications  will  be  scored 
competitively  against  the  published 
evaluation  criteria  described  above.  An 
independent  panel  will  review  the 
applications  in  Washington,  DC.  The 
panel  of  expert  reviewers  will  include 
tribal  child  care  administrators  andVor 
other  individuals  experienced  in  child 
care  delivery  systems,  Nativ& Hawaiian 
and/or  Indian  early  child  development 
and  education,  and  other  relevant  areas. 


Applications  from  Native  Hawaiian 
organizations  will  be  evaluated  with 
similar  applications.  Likewise, 
applications  from  private  nonprofit 
organizations  serving  Indians  or  Native 
Hawaiian  youths  will  be  evaluated 
separately. 

A  panel  of  at  least  three  reviewers 
will  evaluate  each  application  to 
determine  the  strengths  and  weaknesses 
of  the  proposal  in  terms  of  the  Bureau's 
goals,  the  expectations  as  discussed  in 
Part  ni,  requirements  for  the  Project 
Narrative  Statement  described  in  Part 
IV,  and  the  evaluation  criteria  listed  in 
Part  v.,  Section  A.  Panelists  will 
provide  written  comments  and  assign 
numerical  scores  for  each  application. 
The  indicated  point  value  for  each 
criterion  is  the  maximum  numerical 
score  for  that  criterion.  The  assigned 
scores  for  each  criterion  will  be  summed 
to  yield  a  total  evaluation  score  for  the 
proposal. 

In  addition  to  the  panel  review,  the 
Bureau  may  solicit  comments  from 
other  Federal  offices  and  agencies,  from 
the  States,  from  relevant  Native 
Hawaiian  and  tribal  organizations,  and 
from  individuals  whose  particular 
expertise  is  identified  as  necessary  for 
the  consideration  of  technical  issues 
arising  during  the  review.  Their 
comments,  along  with  those  of  the 
panelists,  will  be  considered  by  the 
Bureau  in  making  funding  decisions. 

The  Commissioner  makes  grant 
awards  consistent  with  the  purpose  of 
the  Act,  all  relevant  statutory  and 
regulatory  requirements,  this  program 
announcement,  and  the  availability  of 
funds. 

After  the  Commissioner  has  made 
decisions  on  all  applications, 
unsuccessful  applicants  are  notified  in 
writing  within  approximately  30  days  of 
the  decision. 

Successful  applicants  are  notified 
through  an  official  Financial  Assistance 
Award  (FAA)  document.  ACYF  staff 
cannot  respond  to  requests  for 
information  regarding  funding  decisions 
prior  to  the  official  notification  to  the 
applicants.  The  FAA  will  state  the 
amoimt  of  Federal  funds  awarded,  the 
purpose  of  the  grant,  the  terms  and 
conditions  of  the  grant  award,  the 
effective  date  of  the  award,  the  project 
period,  and  the  budget  period. 

D.  Receipt  of  Applications 

Applications  must  either  be  hand 
delivered  or  mailed  to  the  address  in 
Part  VI.,  Section  C,  2.  Application 
Submission. 

1.  Deadline 

Mailed  applications  shall  be 
considered  as  meeting  an  announced 


deadline  if  they  are  either  postmarked 
on  or  before  the  deadline  date  emd 
received  by  ACF  in  time  for  the 
independent  review  to:  U.S.  Department 
of  Health  and  Human  Services, 
Administration  for  Children  and 
Families,  Division  of  Discretionary 
Grants,  370  L'Enfant  Promenade,  SW., 
Mail  Stop  6C-462,  Washington,  DC 
20447,  Attention:  Application  for  Native 
Hawaiian  and  Nonprofit  American 
Indian  Organization  Child  Care  Grants, 
ACYF  No:  ACYF-PA-CC-97-03. 

Applicants  are  cautioned  to  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  to  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or 
U.S.  Postal  Service.  Private  Metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing. 

Applications  handcarried  by 
applicants  and  applicant  couriers  shall 
be  considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date,  between  the 
hours  of  8:00  a.m.  and  4:30  p.m.,  at  the 
U.S.  Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Division  of  Discretionary 
Grants,  ACF  Mailroom,  2nd  Floor 
Loading  Dock,  Aerospace  Center,  901  D 
Street,  SW..  Washington,  DC  20024, 
between  Monday  and  Friday  (excluding 
weekends  and  Federal  holidays).  Any 
application  postmarked  after  4:30  p.m. 
on  the  deadline  date  will  not  be 
considered  for  competition. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt. 

2.  Late  Applications 

ApplJ  :ations  which  do  not  meet  the 
criteria  above  are  considered  late 
applications.  ACF  shall  notify  each  late 
applicant  that  its  application  will  not  be 
considered  in  the  current  competition. 

3.  Extension  of  Deadlines 

ACF  may  extend  the  deadline  for  all 
applicants  because  of  acts  of  God  such 
as  floods,  hurricanes,  etc.,  or  when  there 
is  a  widespread  disruption  of  the  mails. 
However,  if  ACF  does  not  extend  the 
deadline  for  all  applicants,  it  may  not 
waive  or  extend  the  deadline  for  any 
applicants. 

4.  Notification 

All  applicants  will  be  notified 
automatically  about  the  receipt  of  their 
application  and  of  the  four  digit 
identification  number  assigned  to  the 
application.  This  number  and  the 
priority  area  must  be  referred  to  in  all 
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subsequent  communication  with  the 
Child  Care  Bureau.  ACYF.  or  ACF 
concerning  the  application.  If  you  do 
not  receive  acknowledgment  of  your 
application  within  eight  weeks  after  the 
deadline  date,  please  contact  the  ACYF 
Operations  Center  at  1-800-351-2293. 

E.  The  Review  Pmcess 

1.  Initial  Application  Review 

Applications  submitted  by  the  closing 
date  and  verified  by  the  postmark  under 
this  program  announcement  will 
undergo  a  pre-review  to  determine  that 
(1)  the  applicant  is  eligible  in 
accordance  with  the  Eligible  Applicants 
Section  of  this  announcement;  and  (2) 
the  application  narrative,  forms  and 
materials  submitted  are  adequate  to 
allow  the  review  panel  to  undertake  an 
in  depth  evaluation.  (All  required 
materials  and  forms  are  listed  in  the 
Grant  Application  Checklist  in  the 
Application  Kit). 

2.  Competitive  Review  of  Accepted 
Applications 

Applications  that  pass  the  pre-review 
will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis 
of  the  specific  evaluation  criteria  listed 
in  Part  V.  These  criteria  are  used  to 
evaluate  the  quality  of  a  proposed 
project,  and  to  determine  the  likelihood 
of  its  success. 

F.  General  Guidance  to  Applicants 

The  following  information  is  provided 
to  assist  applicants  in  developing  a 
competitive  application. 

1 .  Program  Guidance 

The  Administration  on  Children, 
Youth  and  Families  funds  projects  that 
demonstrate  the  strongest  prospects  for 
addressing  the  stated  purposes  of  this 
program  announcement. 

In  describing  the  goals,  strategy,  and 
problems  being  addressed  in  the 
application,  include  sufficient 
background  and/or  history  of  the 
community  concerning  these  issues 
and/or  progress  to  date,  as  well  as  the 
size  of  the  population  to  be  served.  This 
material  will  assist  the  reviewers  in 
determining  the  appropriateness  and 
potential  benefits  of  the  proposed 
project. 

The  project  application  must  clearly 
identify  in  measurable  terms  the 
expected  results,  benefits  or  outcomes  of 
the  proposed  project,  and  the  positive  or 
continuing  impact  that  the  project  will 
have  on  the  population  to  be  served. 

In  its  data  collection  approach  or 
design,  an  applicant  should  review  the 
data  collection/reporting  requirements 
section  contained  in  the  Supplemental 
Guide  (included  in  the  Application  Kit). 


This  section  provides  specific 
information  on  data  that  must  be 
collected  and  reported  for  children  and 
families  receiving  CCDF-funded  child 
care. 

2.  Technical  Guidance 

Applicants  should  prepare  their 
application  packages  according  to  the 
application  checklist  and  suggested 
ordering  of  materials  located  at  the  end 
of  the  ACF  Uniform  Discretionary  Grant 
Application  Form.  This  form  is 
included  in  the  Application  Kit. 

Applicants  should  closely  tailor  their 
applications  to  the  specific 
requirements  of  this  announcement. 
Previous  experience  has  shown  that  an 
application  that  is  broader  and  more 
general  in  concept  than  outlined  in  the 
agency's  request  for  proposals  is  less 
likely  to  score  as  well  as  one  that  is 
more  clearly  focused  on  and  directly 
responsive  to  the  concerns  and 
objectives  oudined  in  the 
announcement. 

Applications  must  have  a  cover  letter 
followed  by  the  Table  of  Contents  and 
Project  Abstract  (Executive  Summary). 
The  Project  Abstract  should  be  a  short, 
concise,  and  accurate  description  of  the 
proposed  project.  This  sunmiary, 
together  with  the  information  on  the  SF 
424  is  the  major  source  of  information 
about  the  proposed  project  and  is 
usually  the  first  part  of  the  application 
that  the  reviewers  read  in  evaluating  the 
application.  It  should  provide  a 
snapshot  of  the  project  objectives,  the 
approaches  to  be  used,  and  the 
outcomes  expected.  The  sunmiary 
should  also  describe  the  population  to 
be  served. 

The  summary  should  be  clearly 
marked  with  the  applicant's  name  as 
shown  in  item  5  of  the  SF  424,  the 
announcement  number  and  title,  and 
the  tide  of  the  project  as  shown  in  item 
11  of  the  SF  424.  At  the  bottom  of  the 
page,  following  the  summary 
description,  type  up  to  10  key  words 
that  best  describe  the  proposed  project, 
the  S9rvice(s)  involved  and  the  target 
population(s)  to  be  covered.  These  key 
words  will  be  used  for  computerized 
information  retrieval.  Key  words  should 
be  selected  from  commonly  used 
research  and  policy  terminology. 

In  preparing  the  application, 
applicants  should  fill  out  SFs  424, 
424A.  and  424B.  all  of  which  are 
included  in  the  Application  Kit.  Forms 
should  be  prepared  in  accordance  with 
the  detailed  instructions  contained  in 
the  ACF  Uniform  Discretionary  Grant 
Application  Form. 

The  application's  Form  424  must  be 
signed  by  the  applicant's  representative 


authorized  to  act  with  full  authority  on 
behalf  of  the  applicant. 

The  Project  Narrative  Statement 
should  be  clear,  concise,  and  address 
the  specific  expectations  and 
requirements  described  in  Parts  III  and 
rV.  The  narrative  should  also  provide 
information  concerning  how  the 
application  meets  the  evaluation  criteria 
described  in  Part  V.  Inclusion  and 
description  of  the  evaluation  criteria  is 
important  since  the  reviewers  will  rate 
the  application  against  the  evaluation 
criteria.  Applicants  should  use  the 
following  section  headings: 

(A)  Significance.  Issues  and 
Objectives: 

(B)  Approach,  and  Activities; 

(C)  Results  and  Benefits  Expected; 

(D)  Organizational  Capacity  and  Staff 
Qualifications;  and 

(E)  Budget. 

The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Part  fV,  Project 
Narrative,  and  Part  V.,  Section  A.. 
Evaluation  Criteria. 

The  narrative  should  be  double- 
spaced  and  single-sided  on  8V2"  x  11" 
plain  white  paper,  with  1"  margins  on 
all  sides.  Use  10  or  12  pitch  throughout 
the  proposal.  All  pages  of  the  narrative 
(including  appendices,  resumes,  charts, 
references/footnotes,  tables,  maps  and 
exhibits)  must  be  sequentially 
numbered,  beginning  with 
"Significance,  Issues,  and  Objectives"  as 
page  number  one.  Applicants  should 
not  submit  reproductions  of  larger  sized 
paper  reduced  to  meet  the  size 
requirement.  Applicants  should  not 
send  pamphlets,  brochures,  or  other 
printed  material  along  with  their 
applications,  as  these  items  po«e 
copying  difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process,  although  they  will  be 
kept  on  file. 

An  applicant  must  provide  all 
applicable  certifications,  disclosures 
and  assurances  included  in  the  ACF 
Uniform  Discretionary  Grant 
Application  Form.  In  addition,  an 
applicant  must  include  a  statement  that 
it  will  comply  with  the  applicable  list 
of  assurances  found  in  §98.15  of  the 
CCDBG  final  rule. 

The  entire  Project  Narrative  Statement 
and  supporting  materials  (including 
text,  resumes,  and  appendices)  may  not 
exceed  100  pages  single-spaced  (200 
pages  double  spaced).  All  supporting 
materials,  such  as  resumes,  letters  of 
support,  and  other  documents  should  be 
organized  into  appropriate  appendices 
and  securely  bound  into  the  application 
package. 

Applicants  are  enofturaged  to  have 
someone  other  than  the  author  apply  the 
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evaluation  criteria  in  the  program 
announcement  and  score  the 
application  prior  to  its  submission,  in 
order  to  gain  a  better  sense  of  the 
application's  quality  and  potential 
competitiveness  in  the  ACYF  review 
process. 

For  purposes  of  developing  an 
application,  applicants  should  plan  for 
a  project  start  date  approximately  120 
days  after  the  closing  date  under  which 
the  application  is  submitted. 

Two  copies  of  the  application  plus  the 
original  are  required.  The  Cover  Page 
(included  in  the  Application  Kit)  should 
be  the  first  page  of  an  application, 
followed  by  the  one-page  abstract. 

Dated:  July  9.  1997. 
lames  A.  Harrell. 

Acting  Commissioner.  Administration  on 
Children.  Youth  and  Families. 
|FR  Doc.  97-19009  Filed  7-17-97;  8:45  am] 

BIUJNG  CODE  41S4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (0MB) 

Title:  National  Directory  of  New 
Hires. 

OMB  No.  .New. 

Description:  Public  Law  104-193,  the 
"Personal  Responsibility  and  Work 


Opportunity  Reconciliation  Act  of 
1996,"  requires  the  Office  of  Child 
Support  Enforcement  (OCSE)  to  develop 
a  National  Directory  of  New  Hires 
(NDNH)  to  improve  the  ability  of  State 
Child  support  agencies  to  locate 
noncustodial  parents  and  collect  child 
support  across  State  lines. 

The  NDNH  will  contain -employment, 
wage  and  unemployment  compensation 
data  on  all  employees  within  the  United 
States.  Public  Law  104-193  requires 
States  and  territories  to  periodically 
transmit  new  hire  data  received  from 
employers  to  the  NDNH,  and  to  transit 
wage  and  unemployment  compensation 
claims  data  to  the  NDNH  on  a  quarterly 
basis. 

Employers  must  report  specified 
information  (based  on  the  IRS  W-4 
Form)  on  all  new  hires  to  State  agencies 
for  transmittal  to  the  NDNH.  States  will 
transmit  all  data  to  the  NDNH 
electronically.  The  purpose  of  the 
NDNH  is  to  develop  a  repository  of 
information  on  newly-hired  employees, 
and  on  the  earnings  and  imeraployment 
compensation  claims  data  on  all 
employees,  to  provide  the  necessary 
information  to  locate  child  support 
obligors,  and  to  establish  and  enforce 
child  support  orders. 

As  planned,  the  approximately  6.3 
million  United  States'  employers  will 
submit  approximately  60  million  new 
hire  records  to  the  State  Directory  of 
New  Hires  (SDNH).  If  reports  are 
submitted  manually,  employers  must 
submit  new  hire  reports  not  later  than 
20  days  after  the  date  the  employer  hires 

Annual  Burden  Estimates 


the  employee.  If  employers  submit  new 
hire  reports  electronically,  reports  must 
be  submitted  to  the  SDNH  twice  a 
month  and  not  less  than  12  days  nor 
more  than  16  days  apart.  The  State  shall 
have  the  option  to  set  a  civil  money 
penalty  for  noncomplying  employers. 

The  information  will  be  entered  into 
the  data  base  maintained  by  the  SDNH 
within  five  business  days  of  receipt 
from  an  employer.  Within  three 
business  days  after  the  date  information 
regarding  a  newly  hired  employee  is 
entered  into  the  SDNH,  the  information 
snail  be  furnished  to  the  NDNH. 

State  agencies  charged  with  the 
administration  of  the  unemployment 
compensation  program  must  submit  to 
the  NDNH  approximately  140  million 
records  quarterly.  These  State  records 
contain  the  wages  and  unemployment 
compensation  paid  to  individuals 
within  the  fifty  States,  Guam,  Virgin 
Islands,  Puerto  Rico  and  the  District  of 
Columbia. 

Provided  below  are  the  proposed 
Record  Layouts  and  Field  Descriptions 
along  with  the  Supplemental 
Specifications.  The  supplemental 
specifications  contain  additional 
explanation  regarding  format  and 
content  of  items  in  the  record 
specifications.  The  Record  Layouts  and 
Field  Descriptions  apply  to  the  W-4, 
Quarterly  Wage  and  Unemployment 
Compensation  records  respectively. 
Descriptions  are  also  provided  for 
header,  data  and  trailer  subrecords. 
Respondents:  States  and  Employers. 


Instrument 


New  Hire:  Employers  Not  Currently  Required  to  Report  (manual  repoftif>g) ' 
New  Hire:  Employers  Not  Currently  Required  to  Report  (electronically)  *  .... 


New  Hire;  Multistate  Employers'  Registration  Form  

New  Hire:  States  Not  Currently  Requiring  New  Hire  Reporting 

New  Hire:  States  Currently  Requiring  New  Hire  Reporting  

Quarterly  Wage  &  Unemployment  Compensation  , 


Numt)er  of 
respondents 


'3,372,250 

•740,250 

375,000 
29 
25 
54 


Numt)er  of 
responses 
per  re- 
spondent 


"3,484 

"37,037 

1 
"*  83,333 
"•83.333 


Average  burden  hours 
per  response 


Total  bur- 
den hours 


.0417  hours  (2.5  min- 
utes). 

•".00028  hours  (1 
second). 

.050  

"•••266,668 

••••"70.741   

.033  


489,930 

7,677 

18,750 

644,445 

147,376 

7.13 


Estimated  Total  Annual  Burden  Hours:  1,308,185. 

The  above  burden  estimates  are  based  on  the  following  assumptions  and  factors:  „.,,„j    uinhir.   ihr.ce   7S   StaiP.:    nn 

Twentv-five  States  already  had  a  new  hire  reporting  system  m  place  before  PRWORA  was  passed.  Within  those  25  States,  on 

average,  it  is  estimated  that  75%  of  employers  already  report  new  hire  data  (based  on  the  fact  that  some  States  require  all  employers 

to   report,   some   require   only   targeted    industries   to  report,  and   some  are  voluntary   reporting   programs).   It   is  estimated   that   these 

emolovers  reoresent  the  same  oroDortional  number  of  new  hire  reports  (75%  of  25/54).  ...».       .       n  _r  .u„  _~„i,,„n~, 

^Thel^eSltes  include  the  f5%  rBmaining  employers  who  So  not  report  within  those  25  SUtes.  in  addition  to  all  of  the  employers 

'"''^•'Eigh'teen^'pe^'fnrof'all'employers  will  report  manually  and  82%  will  import  electronically  (based  oti  SSA's  experience).  The 
number  of  employers  is  based  on  the  following  calculation:  the  total  number  of  employers  (6.300,000)  multiplied  by  29/54  (the  proportion 
of  States  that  do  not  have  new  hire  programs)  plus  the  total  number  of  employers  multiplied  by  the  number  of  employers  not 
already   reporting  in   the  States   that  do  have  new  hire  programs  (25%   of  25/54).  The  result  (4.122,500)   is  then  broken  down   into 

two  categories   those  who  report  manually  and  those  who  report  electronicallv  u-       „     -.      xv,;^„  r^»,^on^  r.f  all   npw  hirp  rpnorts 

••For  the     Etrilloyers'  tiers,    "response"  is  defined  as  the  number  oT  new  hire  reports.  Thirty  percent  ot  all  new  mre  reports 

will  be  reported  manually  and  70%  will  be  reported  electronically  (based  on  SSA's  experience). 
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***  Based  on  the  assumption  that  employers  reporting  new  hires  electronically  will  most  likely  transmit  their  reports  in  a  tiatch 
file,  thus  significantly  reducing  the  per-response  burden. 

****For  the  "States"  tiers,  "response"  is  defined  as  the  number  of  transmissions  to  the  NDNH.  All  States  are  required  by  law 
to  transmit  new  hire  data  to  the  NDNH  electronically,  within  three  business  days  after  entering  the  data  into  the  SDNH.  There 
are  250  business  days  per  year.  States  will  send  a  transmission  once  every  three  business  days,  which  is  equal  to  83.333  transmissions 
per  year. 

*****  Based  on  the  average  number  of  reports  per  transmission  and  the  average  burden  per  new  hire  report.  The  average  numtjer 
of  reports  per  transmission  is  calculated  by  dividing  32.222,220  (total  number  of  new  hire  reports  in  those  29  States)  by  29  (number 
of  States).  The  result  (1.111.111)  is  then  divided  by  83.333  (estimated  number  of  transmissions  per  State,  see  above  explanation). 
Based  on  this  calculation,  the  average  number  of  reports  per  transmission  is  13,333.39  reports.  The  average  burden  per  new  hire 
report  is  estimated  to  be  .02  hours  (1.2  minutes),  which  is  based  on  a  range  of  two  seconds  to  four  minutes.  The  burden  is  estimated 
to  be  two  seconds  per  report  for  the  70%  of  new  hire  reports  submitted  to  the  State  electronically.  This  two  second  burden  estimate 
is  based  on  the  same  batch-file  assumption  as  above,  and  includes  data  receipt  and  data  transmission.  If  the  State  has  to  manually 
enter  the  new  hire  data  before  transmitting  to  the  NDNH  (which  is  the  case  for  30%  of  all  new  hire  reports),  the  burden  is  estimated 
to  be  four  minutes  (t}ased  on  the  number  of  characters  in  a  record).  The  average  burden  hours  per  report  (.02)  multiplied  by  the 
average  number  of  reports  per  transmission  (13,333.39)  is  equal  to  the  average  burden  hours  per  transmission  (266.668). 

•'****  Within  the  25  States  that  already  have  a  new  hire  reporting  program  in  place,  the  burden  is  broken  down  into  three 
categories.  The  total  number  of  new  hire  reports  for  those  25  States  is  27.8  million  (46%  of  60  million,  or  25/54  times  60  million). 
Seventy-five  percent  of  employers  already  submit  to  those  States,  so  the  incremental  burden  for  that  group  is  only  the  transmission 
to  the  NDNH  (1  second  per  report).  Twenty-five  percent  of  employers  do  not  already  submit  to  those  States,  so  the  burden  for 
that  group  is  based  on  the  same  calculation  as  above:  30%  of  all  new  hire  reports  are  reported  manually  (@  4  minutes  each)  and 
70%  are  reported  electronically  (@  2  seconds  each).  The  following  table  represents  the  exact  formula  for  the  calculation: 


Types  of  reports 

Number  of 
new  hire  re- 
ports 

Time  per  new  hire  report 

Total  time 
(hours) 

Already  Received  From  Employers  (75%) 

20.833.333 
2,083,333 
4,861,111 

.000278  hours  (1  second)  .. 
.066667  hours  (4  minutes) 
.000556  hours  (2  seconds) 

5787.0370 

Reports  Not  Currently  Received  (25%) — Manual  (30%)  „ 

Reports  Not  Cun'ently  Received  (25%) — Electronic  (70%)  

1,'VW8fl.8889 

2700.6173 

Total  time  for  all  three  types  of  reports:  147,376.543  hours. 
Total  time  per  transmission  (83.333)  per  State  (25):  70.741  hours. 

*******  "Response"  is  defined  here  as  the  number  of  transmissions  to  the  NDNH.  States  are  required  to  transmit  quarterly  wage 
and  unemployment  compensation  data  four  times  a  year. 

Detailed  Input  Information 

Record  Layouts  and  Field  Descriptions  for  input  to  the  National  Directory  of  New  Hire  (NDNH) 


Fiekj  name 


Location 
position 


Length 


Alpha/ 
numeric 


Oescnptlon/remarlcs 


Mandatory/optional 


W4  Transmitter  Record 


Record  Identifier  

1-2 
3-4 
5-13 

14-15 

16 

17-18 
1^26 

27-32 

33-«01 

2 

2 

9 
2 
1 

2 

8 

6 
769 

A/N 

N 

A/N 

A/N 

A 

A/N 
■N 

N 

A/N 

'H4'  _ 

State  FIPS  Code  (for  states  only)  

M 

Transmitter  State  Code 

M  for  states 

Transmitter  Agency  Code 

Transmission  Type  

Department  of  Defense 
Code. 

Version  Control  Number 
Data  Stamp 

Federal  Agency  Code  (for  federal  agerxaes  only)  .. 
■W4'  for  W4  data  

M  for  agerxyes. 

M. 

'A'  for  active  duty  

'C  for  civilian _ 

■R'  for  reserves 

States  may  leave  this  field  Wank. 

Must  be  "01 ',  controlled  t)y  OCSE  ^.    

Format-YYYYMMDD 

Must  be  cun-ent  system  date  of  file  generation 

Sequential  number  to  Identify  a  sut>miss«on  as 

unique. 
Spaces.  To  be  used  for  future  versions. 

Mfof  DOD 

M. 

M. 

Batch  Numl)ef 

M. 

Filler  

' 

W4  Total  Record 

Record  Identifier  

1-2 
3-13 

14-801 

2 

11 

787 

A/N 
N 

A/N 

T4'  

Total    record   count   for   transmission,    including 

header  and  trailer  records. 
Soaces  To  be  used  for  future  versions  

M 

Data  Record  Count 

Rller 

M. 

W4D«a  Record 

Record  Identifier  

Emptoyee  SSN  

Employee  Name: 

First  Name 

1-2 
3-11 

12-27 

2fr-43 

44-73 

2 

9 

16 
16 
30 

A/N 
N 

A 

A 

A 

•W4'  

As  reported  by  employee ~ — 

At  least  one  character 

No  soecial  characters                       -.. 

M. 
M. 

M. 

Middle  Name    

If  non-btank,  must  be  at  least  one  character 

0. 

I  ast  Name  

At  least  one  character  No  special  characters,  ex- 
cept for  hyphen. 

M. 
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RECORD  LAYOUTS  AND 


Field  Descriptions  for  Input  to  the  National  Directory  of  New  Hire  (NDNH)- 

Continued 


Field  name 


Employee  Address 
Street  Address  (line 

1) 
Street  Address  (line 

2) 
Street  Address  (line 

3). 
City 

State  

Zip  Code  (1)  

Zip  Code  (2)  

Employee  Foreign  Ad- 
dress Foreign  Country 
Code 

Foreign  Country 

Name. 
Foreign  Zip  Code  ... 
Employee  Date  of  Birth 
Employee  Date  of  Hire  . 

Employee  State  of  Hire 

Federal  EIN 

State  EIN  

Employer  Name  

Employer  Address 

Street  Address  (line 

1). 
Street  Address  (line 

2) 
Street  Address  (line 

3). 

City 

State  

Zip  Code  (1)  

Zip  Code  (2)  

Employer  Foreign  Ad- 
dress: 
Foreign  Country 

Code. 


Foreign  Country 

Name 
Foreign  Zip  Code 
Employer  Optional  


Location 
position 


Street  Address  (line 

1)- 
Street  Address  (line 

2) 
Street  Address  (line 

3). 

City 

State  

Zip  Code  (1)  

Zip  Code  (2)  

Employer  Optional 
Foreign  Address 
Foreign  Country 

Code. 

Foreign  Country 

Name. 
Foreign  Zip  Code 


74-113 

114-153 

154-193 

194-218 

219-220 
221-225 
226-229 

230-231 

232-256 

257-271 
272-279 
280-287 

288-289 
290-298 
299-310 

311-355 

356-395 

396-^135 

436-475 

476-500 
501-502 
503-507 
508-511 

512-513 

514-538 
539-553 


Filler 


554-593 

594-633 

634-673 

674-698 
69^700 
701-705 
706-709 


710-711 


712-736 

737-751 
752-801 


Length 


40 
40 
40 
25 

2 

5 

4 
2 

25 


Alpha/ 
numeric 


A/N 
A/N 
A 

A 

N 

A/N 

A/N 

A/N 


15 

A/N 

8 

A/N 

8 

A/N 

2 

A 

9 

N 

12 

A/N 

45 

A/N 

40 

A/N 

40 

A/N 

40 

A/N 

25 

A 

2 

A 

5 

N 

4 

A/N 

25 

15 


40 

40 

40 

25 
2 
5 
4 


25 

15 
50 


A/N 

A/N 
A/N 

A/N 

A/N 

A/N 

A 
A 

A/N 
A/N 

A/N 

A/N 

AJU 
A/N 


Description/remarks 


Non-blank 


If  your  address  line  is  less  than  40  characters,  do 
not  concentrate  into  one  line. 


At  least  two  characters  

No  special  characters,  except  for  hyphen  

Valid  state  or  terntory  abbreviation — 

Must  be  numeric  

If  present,  must  be  numeric 

Refer  to   U.S.   Department  of  Commerce   FIPS 
code  manual.   National   Institute  of  Standards  I 
and  Technology,  FIPS  PUB  10-4  (April  1995). 

If  present,  at  least  two  characters  O 


Mandatory/optional 


M. 
O. 
O. 
M. 


M. 

M. 
O. 

M  for  foreign  ad- 
dress. 


II  present,  numeric  Format— YYYYMMDD  

II  present,  numeric  

Format— YYYYMK^DD  

Alphat)etic  state  or  territory  abbreviation 

Federal  Employer  Identification  Number  

If  no  FEIN  IS  available,  send  the  State  EIN  

If  present  and  less  than  12  characters,  left  justify 

At  least  two  characters  

FEIN  address  from  W4  


At  least  two  characters 


If  your  address  line  is  less  than  40  characters,  do 
not  concentrate  into  one  line. 


At  least  two  characters  

Valid  state  or  terntory  abbreviation 

Must  be  numeric  

If  present,  must  be  numeric 

Refer  to  U.S.  Department  of  Commerce  FIPS 
code  manual.  National  Institute  of  Standards 
and  Technology,  FIPS  PUB  10-4  (Apnl  1995). 

If  present,  at  least  two  characters  


O. 
O. 

o. 
o. 

M. 

0. 


M. 


This  address  will  be  blank  if  only  collecting  one 
address.  If  there  is  a  second  address,  it  should 
be  the  address  where  child  support  orders 
should  be  sent. 

If  your  address  line  is  less  than  40  characters,  do 
not  concentrate  into  one  line. 

If  present,  at  least  two  characters  

If  present,  valid  state  or  terntory  abbreviation 

If  present,  must  be  numeric 

If  present,  must  be  numeric 

Refer  to  U.S.  Department  of  Commerce  FIPS 
code  manual,  National  Institute  of  Standards 
and  Technology  FIPS  PUB  10-^  (April  1995). 

If  present,  at  least  two  characters  


M  for  foreign  ad- 
dress. 

O. 

o. 
o. 


Spaces.  To  be  used  for  future  versions.. 


38558 


Federal  Register  /  Vol.  62.  No.  138  /  Friday.  July  18.  1997  /  Notices 


Federal  Register  /  Vol.  62,  No.  138  /  Friday,  July  18,  1997  /  Notices  38557 


Record  layouts  and  Field  Descriptions  for  Input  to  the  National  Directory  of  New  Hire  (NDNH)— 

Continued 


Field  name 


Location 
positwn 


Length 


Alpha/ 
numeric 


Description/remarks 


Mandatory/ootional 


Quarterly  Wage  Transmitter  Record 


Record  Identifier  

Transmitter  State  Code  .. 
Transmitter  Agency  Code 

Transmission  Type  

Department  of  Defense  .. 
Code  

Version  Control  Numljer 
Date  Stamp 

Batch  Number 

Filler 

Record  Identifier  

Data  Record  Count 

Filler  

Record  Identifier  

Employer  SSN  

Employee  Name: 

First  Name  

Middle  Name  

Last  Name  

Employee  Wage  Amount 

Reporting  Period 


1-2 

3-4 
5-13 

14-15 

16 


17-18 
19-26 

27-32 

33-601 


2 

8 

6 
569 


A 

N 

A/N 

A/N 

A 


A/N 

N 

N 

A/N 


■HO"  M. 

State  FIPS  Code  (lor  states  only)  M  for  states. 


Federal  Agency  Code  (for  federal  agencies  only)  .. 

'QW  for  quarterly  wage  data -..-.. 

'A'  for  active  duty  

'C  for  civilian 

'R'  for  reserves 

States  may  leave  this  fiekl  blank. „ 

Must  be  01',  controlled  t>y  OCSE  ..».~ 

Format^YYYYMMDD  — 

Must  be  cun-ent  system  date  of  file  generation  

Sequential  number  to  identity  a  submission  as 

unique.. 
Spaces.  To  be  used  for  future  versions.. 


M  for  agencies, 

M. 

M  for  DOD. 


M. 
M. 


M. 


Ouarterty  Wage  Total  Record 


1-2 
3-13 

14-601 


2 

11 

588 


A 

N 

A/N 


TO' 

Total    record   count    for   transmission,    including 

header  and  trailer  record 
Spaces.  To  be  used  for  future  versions.. 


M. 
M. 


Ouarterty  Wage  Data  Record 


1-2 
3-11 

12-27 

28^*3 

44-73 

74-84 

85-89 


Federal  EIN 

90-98 

State  EIN  

99-110 

Emolover  Name  

111-155 

Employer  Address: 
Street  Address  (line 

1). 
Street  Address  (line 

2). 
Street  Address  (line 

3). 

City 

State  : 

Zip  Code  (1) 

156-195 

196-235 

236-275 

276-300 
301-302 
303-307 

Zip  Code  (2)  

308-311 

Employer  Foreign  Ad- 
dress: 
Foreign  Country 
Code. 

312-313 

Foreign  Country 
Name. 

Foreign  Zip  Code 

Employer  Optional  Ad- 
dress. 

314-338 
339-353 

16 
16 
30 
11 


9 
12 
45 


40 

40 

40 

25 
2 
5 

4 


25 

15 


N 

A/N 

A/N 

A/N 

A/N 

A/N 

A 
A 

N 
A/N 

A/N 

A/N 
A/N 


•QW  

As  reported  by  employee 


At  least  one  character 

No  special  characters  

If  non-blank,  must  be  at  least  one  character 

No  special  characters  ... 

At  least  one  character 

No  special  characters,  except  tor  hyphen  

Last  two  positions  are  decimal  places 

No  negative  values,  zeroes  are  allowed  

Gross  amount  paid  with  the  quarter  

Format — QYYYY  for  Calendar  year  

0"1  for  Jan-Mar - 

Q=2  for  Apr-Jun 

Q=3  for  Jul-Sep 

Q=4  for  Oct-Dec 

Federal  Employer  Identification  Number  

If  present  and  less  than  1 2  characters,  left  justify 
At  least  two  characters  FEIN  address 


At  least  two  characters 


If  your  address  line  is  less  than  40  characters,  do 
not  concentrate  into  one  line. 


At  least  two  characters  

Valid  state  or  terntory  abbreviation 


If  present,  must  be  numeric 


M. 
M. 

M. 

O. 

I.M. 

M. 

M. 


M. 
O. 
M. 

M. 

O. 

O. 

M. 
M. 
M. 
O. 


Refer  to  US  Department  of  Commerce  FIPS  code    M  for  foreign  ad- 
manual,    National    Institute    of    Standards   and        dress. 
Technology,  FIPS  PUB  10-4  (April  1995). 

If  present,  at  least  two  characters  


This  address  will  be  blank  if  only  collecting  one 
address.  If  there  is  a  second  address,  it  shoukJ 
be  the  address  where  chiW  support  orders 
should  be  sent. 
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Record  Uyouts  and  Field  Descriptions  for  Input  to  the  National  Directory  of  New  Hire  (NDNH)— 

Continued 


Field  name 


Street  Actoress  (line 

1). 
Street  Address  (line 

2). 
Street  Address  (line 

3). 

Crty 

State  

Zip  Code  (1)  , 

Zip  Code  (2)  

Employer  Optional  For- 
eign Address: 
Foreign  Country 

Code. 


Location 
position 


354-393 

394-433 

434-473 

474-498 
499-500 
501-505 
506-509 

510-511 

512-536 


Foreign  Country 
Name. 

Foreign  Zip  code  1    537-551 

Fitler  I    552-601 


Lengtti 


40 

40 

40 

25 
2 
5 

4 


26 

15 
50 


Alpha/ 
numeric 


A/N 

A/N 

A/N 

A 
A 

A/N 
A/N 

A/N 

A/N 

A/N 
A/N 


Description/remarks 


At  least  tvyo  characters  it  your  address  is  less  than 
40  characters,  do  not  concentrate  into  one  line. 

If  present,  at  least  two  characters  

If  present,  valid  state  or  temtory  abbreviation 

It  present,  must  be  numeric 

If  pcesent,  must  be  numenc 


Refer  to  U.S.  Department  of  Commerce  FIPS 
code  manual,  National  Institute  of  Standards 
and  Technology,  FIPS  PUB  10-4  (April  1995). 

If  present,  at  least  two  characters  


Spaces.  To  be  used  for  future  versions.. 


Mandatory/optional 


O 
O 

o 

o 
o 
o 
o 


o 
o 


LN  Transmltlw  Record 


Record  Identifier  

Transmitter  State 

Code 
Transmitter  Agency 

Code. 
Transmission  Type  . 

Filler  , 

Version  Control 

Number 
Date  Stamp 


Batch  Number 
Filler 


1-2 
3-^ 

5-13 

14-15 

16 

17-18 

19-26 

27-32 

32-295 


2 
1 
2 

8 

6 

263 


A 
N 

A/N 

A/N 
A/N 
A/N 

N 

N 

A/N 


•HU'  

State  FIPS  (for  states  only) 


Federal  Agency  Code  (for  federal  agencies  only) 

'Ur  for  unemployment  insurance  data 

Must  be  'OV,  controlled  by  OCSE  


ForrT»at=YYYYMMDD  Must  be  current  system  date 

of  file  generation. 
Sequential   number  to  identify  a  sutxnission  as 

unique. 
Spaces.  To  be  used  for  future  versions. 


M 

M  for  states. 

M  for  agencies. 

M 

M  for  DOD. 

M 


M 


Ui  ToM  Record 


Record  Identifier  .... 
Data  Record  Count 

Filler  


1-2 
3-13 

14-295 


2 

11 

282 


A 

N 

A/N 


•TU'  

Total    record   count   for   transmission,    including 

header  arxj  trailer  record. 
Spaces.  To  be  used  for  future  versions. 


UI  Data  Record 


Record  Identifier 
Claimant  SSN  .... 
Claimant  Name: 
First  Name  .. 


Middle  Name 


Last  Name 


Claimant  Address: 

Street  /Vddress  (line 

1) 
Street  Address  (line 
2). 
Street  Address  (line  3) 
Crty 

State  

Zip  Code  (1)  

Zip  Code  (2)  


1-2 
3-11 

12-27 

28-^ 

44-73 

74-113 

114-153 

154-193 
194-218 

219-220 
221-225 
226-229 


2 

A 

9 

N 

16 

A 

16 

A 

30 

A 

40 

A/N 

40 

fsJN 

40 

A/N 

25 

A 

2 

A 

5 

N 

4 

A/N 

'ur „ 

As  reported  by  claimant  ...»....^..^....«........~ 

At  least  one  character „....., 

No  speaal  characters  .......... 

If  non-blank,  must  be  at  least  one  character : 

No  special  characters  

At  least  one  character 

No  special  characters  except  for  hyphen 

Norvblank » 

If  your  address  line  is  less  than  40  characters,  do 
not  corK^ntrate  into  one  line. 

At  least  two  characters  

No  special  characters,  except  tor  hyphen  

Valid  state  or  territory  abbreviation 

Must  be  numeric  

It  present,  must  be  nurT>eric 


M. 
M. 

M. 

0. 

M. 

M. 


0. 
M. 

M. 
M. 
O. 
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Record  Layouts  and  Field  Descriptions  for  Input  to  the  National  Directory  of  New  Hire  (NDNH)- 

Continued 


Field  name 


Location 
position 


Length 


Alpha/ 
numeric 


Descnption/remarks 


Mandatory/optional 


Benefit  Amount 


Reporting  Period 


Filler 


230-240 


241-245 


246-295 


11 


50 


N 


A/N 


Last  two  positions  are  decimal  places , 

No  negative  values,  zeroes  are  allowed  

Gross  amount  paid  withm  the  quarter  before  with- 
holding offsets.  This  amount  is  a  total  ot  all  ben- 
efits that  are  tracked  electronically 

Fonmat— QYYYY  for  Calendar  year  

0=1  for  Jan — Mar  .». 

0=2  for  Apr — Jun „...._...... 

0=3  for  Jul— Sep  — 

0-4  for  Oct— Dec  

Spaces.  To  be  used  for  future  versions.. 


M 


M. 


Supplement  to  New  Hire  Record 
Specifications 

At  the  suggestion  of  the  workgroup 
that  assisted  in  developing  the  record 
specifications  for  the  National  Directory 
of  New  Hires  (NDNH),  this  is  an 
accompanying  document  that  contains 
some  additional  clarification  or 
explanation  of  items  in  the  record 
specifications. 

Mandatory  Fields:  The  legislation 
mandates  the  collection  of  only  the 
following  six  data  elements  from  the  W- 
4  form: 

Employee  SSN 

Employee  Name 

Employee  Address 

Employer  Name 

Employer  Address 

Employer  ID  number 

On  the  W-4  record  specifications 
these  fields  are  marked  with  (M)  to 
designate  mandatory.  There  are  three 
additional  optional  fields  that  are  highly 
desirable  for  the  New  Hire  data  base. 
These  are: 

Employee  Date  of  Birth 

Employee  Date  of  Hire 

Employee  State  of  Hire 

While  the  legislation  precludes  the 
federal  government  from  mandating  the 
collection  and  retention  of  additional 
data  elements,  the  states  are  not  bound 
by  those  rules.  The  New  Hire  record 
specifications  were  developed  in 
collaboration  with  State  child  support 
enforcement  staff.  State  Employment 
Security  Agency  (SESA)  staJEf,  and 
federal  and  Department  of  Defense  staff. 
Consequently,  the  specifications  include 
additional  data  elements  that  will  be 


collected  by  the  states  and  passed  to  the 
NDNH.  There  data  elements  will  be 
used  by  the  states  and  other  authorized 
users  of  NDNH  data. 

Following  are  some  clarifying 
statements  that  apply  to  all  of  the  NDNH 
data  elements  and  record  formats. 

1 .  All  data  is  to  be  in  EBCDIC 
format. 

2.  All  alphanumeric  data  are  to  be  in 
upper  case. 

3.  All  alphanumeric  data  are  to  be 
left  justified. 

4.  All  numeric  data  are  to  be  right 
justified  and  zero  filled. 

5.  All  dates  are  to  be  in  the  Year 
2000-compliant  format  of  YYYYMMDD. 

6.  Name  and  city  data  are  to  be 
stripped  of  special  characters  except  for 
the  hyphen. 

7.  State  and  territory  abbreviations 
in  addresses  should  be  the  US  Postal 
Service  abbreviations 

8.  Name  fields  should  not  include 
suffixes  such  as  "Jr.",  "Sr.",  and  "III". 

9.  The  NDNH  will  contain  two 
addresses  for  the  employer.  The  first 
address  is  that  noted  on  the  W— 4  form. 
The  second  address  is  where  child 
support  orders  should  be  sent.  If  only 
one  address  is  available  or  known,  use 
the  first  set  of  address  data  elements  and 
leave  the  second  set  of  data  elements 
blank. 

10.  National  standard  codes  are  to  be 
used  for  foreign  country  code 
abbreviations  as  assigned  by  the 
Department  of  Commerce  FIPS  codes 
(FIPS  PUB  10-4). 

11.  For  Quarterly  Wage  data,  the 
employee  wage  amount  is  to  be  the 
gross  amount  paid  during  the  quarter, 


regardless  of  when  the  amount  was 
earned. 

12.  For  Unemployment  Insurance 
data,  the  benefit  amount  is  to  be  the 
gross  amount  paid  within  the  quarter 
before  any  deductions  or  offsets  are 
applied,  regardless  of  when  the  benefit 
was  earned  or  accrued. 

13.  WHEN  IN  DOUBT.  SEND  THE 
DATA.  While  the  NDNH  wants  to 
receive  clean,  edited  data,  we  want  to 
receive  all  data  in  a  timely  manner. 
Consequently,  if  some  data  is  missing  or 
incomplete  at  the  time  of  transmission, 
include  the  record(s)  in  the 
transmission.  Hopefully,  this  will  also 
make  processing  easier  at  the  State 
level. 

14.  Output  records  returned  from 
the  NDNH  will  contain  all  of  the  input 
data  sent  to  the  NDNH  and  indications 
of  errors  or  changes  that  took  place  at 
the  federal  level. 

15.  States  have  the  option  of 
receiving  error  records.  The  NTJNTi  will 
maintain  a  matrix  of  which  states  wemt 
to  be  notified  of  errors  and  which  do 
not. 

Input  Records 

When  sending  data  to  the  federal 
level,  there  will  be  three  record  types  in 
each  transmission  of  data.  These  will 
include  a  header  record,  a  series  of  data 
records,  and  concluded  by  a  trailer 
record. 

Header  Record 

The  header  record  will  be  the  first 
record  in  the  data  set  and  will  contain 
the  following  fields. 


Field  name 

Comments 

Record  Identifier 

Transmitter  State  Code 

Enter  ■H4'  for  W4  data. 

Enter  'HQ'  for  Quarterly  Wage  data. 

Enter  'HU'  for  Unemployment  Insurance  data. 

Refer  to  US  Department  of  Commerce  FIPS  code  manual,  National  Institute  of  Standards  and 

Technology,  FIPS  PUB  10-4  (Apnl  1995). 
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Field  name 

Comments 

Transmitter  Agency  Code  

Transmission  Type - 

Department  of  Defense  Code 

• 

Version  Control  Number     

Some  federal  agencies  act  as  service  bureaus  for  other  federal  agencies.  Enter  the  Federal 

Employer  Identification  Number  (FEIN)  of  the  agency  transmitting  the  data  to  the  rational 

Directory  of  New  Hires. 
Identifies  the  type  of  data  in  this  data  set. 
Enter  ■W4'  for  W4  data. 
Enter  'QW  for  Quarterly  Wage  data. 
Enter  'Ul'  for  Unemployment  Insurance  data. 
This  field  is  mandatory  only  for  DOD  data  transmissions.  All  others  can  ignore  this  field.  DOD 

data  is  separated  into  several  categones.  This  field  indicates  which  category  of  data  is  being 

transmitted. 
Enter  'A'  for  active  duty  personnel. 
Enter  'C  for  civilian  personnel. 
Enter  'R'  for  reservist  personnel. 
It  is  assumed  that  the  system  will  be  modified  over  time  to  accommodate  future  requirements. 

Date  Stamo    

The  version  Control  Number  indicates  which  version  of  the  system  is  in  operation  and  will 
provide  a  means  of  communicating  with  data  suppliers  about  record  formats. 

Enter  '01'  until  notified  by  OCSE  to  change  this  value. 

Enter  the  system  generated  date  on  the  date  the  data  set  is  transmitted  to  the  federal  level. 

Batch  Number  

Enter  the  date  in  the  format  YYYYMMDD. 
A  sequential  number  generated  by  the  transmitting  agency.  This  field  is  to  uniquely  identity  a 

Filler  

transmission.  Do  not  repeat  batch  numbers. 
Each  record  contains  filler  to  be  used  for  future  versions  of  the  record  formats. 

Total  Record 

Each  data  set  is  to  be  terminated  with  a  Total  Record  which  will  contain  the  count  of  the  total  number  of  records 
transmitted  in  this  data  set. 


Field  name 

Comments 

Record  Identifier 

Enter  T4'  for  W4  data. 

Data  Record  Count  _ 

niter  

Enter  TO"  for  Quarterly  Wage  data. 

Enter  TU"  for  Unemployment  Insurance  data. 

Enter  the  total  number  of  records  transmitted  in  this  data  set,  including  the  header  and  trailer 

records.  This  will  be  used  to  venfy  that  all  records  are  received  and  processed. 
Spaces.  To  be  used  for  future  versions  of  the  system. 

Data  Record 

Each  of  the  data  records  for  W4,  Quarterly  Wage,  and  UI  is  different  in  several  ways.  Following  is  further  explanation 
of  some  of  the  data  elements  in  those  record  layouts.  See  the  Record  Layout  specifications  for  detailed  information 
on  all  data  elements. 


Field  name 

Comments 

Record  Identifier „ 

Foreign  Address  Data  Elements ~ 

Employee  Wage  Amount  (QW)  

Enter  'W4'  for  W4  record. 

Enter  'QW'  for  Quarterly  Wage  record. 

Enter  'Ul'  for  Unemployment  Insurance  record. 

If  an  address  supplied  for  the  employee  or  employer  is  outside  the  United  States,  include  the 

Foreign  County  Code  for  the  address,  the  Foreign  Country  Name,  and  the  Foreign  Zip 

Code. 
For  Quarterly  Wage  data,  provide  the  gross  amount  paid  to  the  employee  during  the  quarter, 

Reporting  Penod 

regardless  of  when  the  amount  was  earned. 
Use  the  quarters  that  correspond  to  the  calendar  year  rather  than  quarters  that  corresporx]  to 

Benefit  Amount  (Ul)  

fiscal  accounting  penods.  Use  the  format  QYVYY  where 

0=  1  for  January-March 

Q=2  for  ApnKJune 

Q=3  for  July-September 

0=4  for  October-December 

The  Ul  Benefit  Amount  is  the  gross  amount  paid  within  the  reporting  quarter  before  any  with- 
holding offsets  are  applied.  This  amount  should  be  the  sum  of  benefits  received  from  all 
programs  tracked  electronically  by  the  State.  However,  only  include  those  benefits  that  are 
housed  in  the  same  hardware  environment.  Do  not  include  benefits  from  sources  that  must 
be  translated  or  Imported  to  the  mainframe  environment. 

Output  Records 

FPLS  will  return  records  to  the  data 
transmitters  when  errors  were  detected. 
The  states  can  elect  to  have  these 
records  returned  for  error  resolution  or 


not  as  they  choose.  Federal  agenci"* 
however,  will  receive  all  error  records 
from  each  transmittal. 

The  record  formats  for  the  error 
records  are  identical  to  the  input  record 
provided  by  the  submitter  except  that 


error  codes  will  be  appended  that 
explain  the  nature  of  the  error.  Errors 
can  occur  at  the  transmission  level  and 
at  the  individual  record  level. 
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Transmission  Control  Records 

This  is  the  output  equivalent  of  the 
input  TRANSMITTER  RECORD  and 
includes  counts  of  records  received, 
records  rejected,  error  records  returned, 
records  posted  to  the  National  Directory 
of  New  Hires,  records  posted  to  the 
Suspense  File  and  up  to  five  Error 
Codes  pertaining  to  the  transmission 
level  error  conditions  encountered. 

Data  Records 

Each  output  version  of  the  input 
DATA  RECORD  had  appended  to  it  up 
to  five  record  level  error  codes  that 
indicate  the  nature  of  the  error 
encountered  during  editing.  It  also 
contains  a  Social  Security  Number 
Verification  Indicator  that  indicates 
whether  multiple  valid  SSNs  were 
encountered  during  the  SSN  verification 
process.  In  addition,  a  corrected  SSN  is 
returned  if  during  the  SSN  verification 
process  the  supplied  SSN  was 
determined  to  be  incorrect  and  the 
verification  procedure  was  able  to 
provide  the  correct  SSN. 

Total  Records 

No  transmission  total  records  will  be 
returned  to  the  submitting  State  or 
federal  agency 

Additional  Information 

ACF  is  requesting  that  0MB  grant  a 
180  day  approval  for  this  information 
collection  under  procedures  for 
emergency  processing  by  August  15, 
1997.  A  copy  of  this  information 
collection,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Administration  for  Children 
and  Families,  Reports  Clearance  Officer, 
Robert  DriscoU  at  (202)  410-9313  or 
(202)  401-6465.  Internet  address: 
rdriscoll@acf.dhhs.gov 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ACF,  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street  N.W., 
Washington,  D.C.  20503,  (202)  395- 
7316. 

Dated:  July  10, 1997. 
Robert  DriscoU, 
Reports  Clearance  Officer. 
[FR  Doc.  97-18675  Filed  7-17-97;  8:45  am) 

MLUNG  CODE  41B4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97E-0077] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  GLYSET™ 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
GLYSET™  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Adpiinistration, 
12420  Parklawm  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 


Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issu^),  FDA's  determination  of  the 
length  of  a  regulator)-  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  GLYSET''^ 
(miglitol).  GLYSET"^  is  indicated  as  an 
adjunct  to  diet  to  improve  glycemic 
control  in  patients  with  non-insulin- 
dependent  diabetes  mellitus  whose 
hyperglycemia  cannot  be  managed  with 
diet  alone.  GLYShl"^  may  also  be  used 
in  combination  with  a  sulfonylurea 
when  diet  plus  either  GLYShl"^  or  a 
sulfonylurea  alone  do  not  result  in 
adequate  glycemic  control.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  GLYStl"^ 
(U.S.  Patent  No.  4,639,436)  from  Bayer 
Aktiengesellschaft,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  March  21.  1997.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  GLYSET"^ 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
GLYSETTM  is  4,900  days.  Of  diis  time. 
4,544  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  356  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(ij  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  July  22,  1983.  FDA  has 
verified  the  applicant's  claim  that  the 
date  that  the  investigational  new  drug 
application  became  effective  was  on 
July  22,  1983. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  December  29.  1995.  FDA 
has  verified  the  applicant's  claim  that 
the  new  drug  application  (NDA)  for 
GLYSET™  (NDA  20-682)  was  initially 
submitted  on  December  29,  1995. 

3.  The  date  the  application  was 
approved:  December  18.  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
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20-682  was  approved  on  December  18, 
1996. 

This  determination  of  the  regvdatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.827  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  16,  1997,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  14,  1998,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  8.  1997. 
Alien  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 

(FR  Doc.  97-18909  Filed  7-17-97;  8:45  am) 
WUJNQ  CODE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Dodwt  No.  97E-0067] 

OeteiTnlnation  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ZYFLO^^ 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ZYFLO^^  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 


Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ZYFLO^^ 
(zileuton).  ZYFLO™  is  indicated  for  the 
prophylaxis  and  chronic  treatment  of 
asthma  in  adults  and  children  12  years 
of  age  and  older.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  ZYFLO™  (u.s.  Patent 
No.  4,873,259)  from  Abbott 
Laboratories,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 


a  letter  dated  March  12,  1997.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  ZYFLO™ 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
ZYFLO™  is  3,329  days.  Of  this  time, 
2,454  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  875  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(1}) 
became  effective:  October  31, 1987.  The 
applicant  claims  October  30,  1987,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  October  31,  1987, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  July  19,  1994.  The 
applicant  claims  July  18,  1994,  as  the 
date  the  new  drug  application  (NDA)  for 
ZYFLO™  (NDA  20-471)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-471  was 
submitted  on  July  19,  1994. 

3.  The  date  the  application  was 
approved:  December  9,  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-471  was  approved  on  December  9, 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,398  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  16,  1997  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  14,  1998  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
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period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  8.  1997.  • 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 

Affairs. 

[FR  Doc.  97-18910  Filed  7-17-97;  8:45  am) 

BIUJNG  COOe  41MM>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  96E-0439] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  ANTISEDAN® 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ANTISEDAN®  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  animal  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockville,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
[HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L,  100-670) 
generally  provide  that  a  patent  may  be 


extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  animal  drug 
products,  the  testing  phase  begins  on 
the  earlier  date  when  either  a  major 
environmental  effects  test  was  initiated 
for  the  drug  or  when  an  exemption 
under  section  512(j)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b(j))  became  effective  and  runs  until 
the  approval  phase  begins.  The  approval 
phase  starts  with  the  initial  submission 
of  an  application  to  market  the  animal 
drug  product  and  continues  until  FDA 
grants  permission  to  market  the  drug 
product.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
an  animal  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(4)(B). 

FDA  recently  approved  for  marketing 
the  animal  drug  product  ANTISEDAN® 
(atipamezole  hydrochloride). 
ANTISEDAN®  is  indicated  to  reverse 
the  clinical  effects  of  the  sedative  and 
analgesic  agent  medetomidine 
hydrochloride  in  dogs.  Subsequent  to 
this  approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  ANTISEDAN®  (U.S. 
Patent  No.  4,689,339)  from 
ANTISEDAN®,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  the  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated_Februar>'  21,  1997,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  animal  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  ANTISEDAN® 
represented  the  first  commercial 
marketing  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
ANTISEDAN®  is  2,663  days.  Of  this 
time,  1,429  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  1,234  days  occurred 


during  the  approval  phase.  These 
periods  of  time  were  derived  from  the 
following  dates: 

1.  The  date  an  exemption  under 
section  512(j)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  became  effective: 
April  24,  1989,  FDA  has  verified  the 
applicant's  claim  that  April  24,  1989. 
was  the  date  that  the  investigational 
new  animal  drug  application  became 
effective. 

2.  The  date  the  application  was 
initially  submitted  mth  respect  to  the 
animal  drag  product  under  section 
512(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act:  March  22, 1993.  The 
applicant  claims  March  17,  1993.  as  the 
date  the  new  animal  drug  application 
(NADA)  for  ANTISEDAN®  (NADA  141- 
033)  was  initially  submitted.  However, 

a  review  of  FDA  records  reveals  that  the 
date  of  FDA's  official  acknowledgement 
letter  assigning  a  number  to  the  NADA 
was  March  22,  1993,  which  is 
considered  to  be  the  initially  submitted 
date  for  the  NADA. 

3.  The  date  the  application  was 
approved:  August  6,  1996.  FDA  has 
verified  the  applicant's  claim  that 
NADA  141-033  was  approved  on 
August  6,  1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,718  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  16,  1997  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  14,  1998  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 
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Dated:  July  8.  1997. 
AUen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  97-18911  Filed  7-17-97;  8:45  am) 
BHJJNG  CODE  4160-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  97E-0075] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  Lipitor^M 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
Lipitor^'^  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
AOORESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockviile,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockviile.  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Comf)etition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time;  A  testing  phase  and 
an  approval  phase  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 


application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  Lipitor^^ 
(atorvastatin  calcium).  Lipitor""^  is 
indicated  as  an  adjunct  to  diet  to  reduce 
elevated  total-C,  LDL-C,  apo  B,  and  TO 
levels  in  patients  with  primary 
hypercholesterolemia  (heterozygous 
familial  and  nonfamilial)  and  mixed 
dyslipidemia  {Frederickson  Types  Da 
and  lib).  Lipitor^M  is  also  indicated  to 
reduce  total-C  and  LDL-C  in  patients 
with  homozygous  familial 
hypercholesterolemia  as  an  adjunct  to 
other  lipid-lowering  treatments  (e.g., 
LDL  apheresis)  or  if  such  treatments  are 
unavailable.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  Lipitor""^  (U.S.  Patent 
No.  4,681,893)  from  Warner-Lambert 
Co.,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
March  12,  1997,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  Lipitor""^  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  me 
applicable  regulatory  review  period  for 
Lipitor^^  is  2,241  days.  Of  this  time, 
2,057  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  184  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates; 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  October  31, 1990.  FDA 
has  verified  the  applicant's  claim  that 
the  date  that  the  investigational  new 
drug  application  became  effective  was 
on  October  31,  1990. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 


Cosmetic  Act:  June  17,  1996.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
Lipitor™  (NDA  20-702)  was  initially 
submitted  on  June  17,  1996. 

3.  The  date  the  application  was 
approved:  December  17,  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-702  was  approved  on  December  17, 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,213  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  16,  1997  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  January  14,  1998,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Re^t.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  8,  1997. 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 

Affairs. 

|FR  Doc.  97-18915  Filed  7-17-97;  8:45  am] 
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ACDON:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ARICEPTT^  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockviile,  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockviile,  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time;  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  ARICtKI"^ 


(donepezil  hydrochloride).  ARICEPT"^ 
is  indicated  for  the  treatment  of  mild  to 
moderate  dementia  of  the  Alzheimer's 
type.  Subsequent  to  this  approval,  the 
Patent  and  Trademark  Office  received  a 
patent  term  restoration  application  for 
ARICEPT™  (U.S.  Patent  No.  4,895,841) 
from  Eisai  Co.,  Ltd.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  April  10,  1997,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  the  approval  of  ARICEPT™ 
represented  the  first  permitted 
conmiercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
ARICEPT'^  is  2,135  days.  Of  this  time, 
1,900  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  235  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  fi-om  the  following  dates; 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  January  23,  1991.  The 
applicant  claims  January  19,  1991,  as 
the  date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  January  23,  1991. 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  April  5,  1996.  The 
applicant  claims  March  29,  1996,  as  the 
date  the  new  drug  application  (NDA)  for 
ARICEPT™  (NDA  20-690)  was  initially 
submitted.  However,  FDA  records 
indicate  that  NDA  20-690  was 
submitted  on  April  5,  1996,  the  date  the 
NDA  and  user  fee  payment  was 
received. 

3.  The  date  the  application  was 
approved:  November  25,  1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-690  was  approved  on  November  25, 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  888  days  of  patent 
term  extension. 


Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  16.  1997.  submit 
to  the  Dockets  .Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  lanuary  14,  1998,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess..  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  8.  1997. 
AUen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 

Affairs. 
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ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
NAROPIN™  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
AOORESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr.,  rm.  1-23, 
Rockviile,  MD  20857. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Brian  ).  Malkin,  Office  of  Health  Affairs 
(HFY-20),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-417) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  liegins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  NAROPIN'"^ 
(ropivacaine  hydrochloride 
monohydrate).  NAROPIN""^  is  indicated 
for  the  production  of  local  or  regional 
anesthesia  for  surgery,  for  postoperative 
pain  management  and  for  obstetrical 
procedures.  Subsequent  to  this 
approval,  the  Patent  and  Trademark 
Office  received  a  patent  term  restoration 
application  for  NAROPIN^^  (U.S.  Patent 
No.  4,870,086)  from  Astra  Lakemedel 
Aktiebolag,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  r^toration.  In 
a  letter  dated  February  21,  1997.  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  NAROPIN™ 
represented  the  first  permitted 


commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
NAROFIN™  is  3,147  days.  Of  tiiis  time, 
2,603  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  544  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  February  14,  1988. 
The  applicant  claims  February  15,  1988, 
as  the  date  the  investigational  new  drug 
application  (IND)  for  NAROPIN^m  (IND 
31,121)  became  effective.  However,  FDA 
records  indicate  that  the  effective  date 
for  IND  31,121  was  February  14,  1988, 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section 
505(b)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  March  31,  1995.  The 
applicant  claims  March  29,  1995,  as  the 
date  the  new  drug  application  (NDA)  for 
NAROPIN™  (NDA  20-533)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-533  was 
submitted  on  March  31, 1995. 

3.  The  date  the  application  was 
approved:  September  24, 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-533  was  approved  on  September  24, 
1996. 

This  determination  of  the  regiilatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,400  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  16,  1997,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA. 
on  or  before  January  14,  1998,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 


Comments  and  petitions  should  he 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  8,  1997. 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 
IFR  Doc.  97-18917  Filed  7-17-97;  8:45  am] 
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Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  MONUROL^ 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
MONUROL™  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  human  drug  product. 
ADDRESSES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Parklawn  Dr..  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857.  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
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marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  .of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  MONUROL"*^ 
(fosfomycin  tromethamine). 
MONUROL™  is  indicated  only  for  the 
treatment  of  uncomplicated  urinary 
tract  infections  (acute  cystitis)  in 
women  due  to  susceptible  strains  of 
Escherichia  coli  and  Enterococcus 
faecalis.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  MONUROL™  (U.S. 
Patent  No.  4,863,908)  from  ZAMBON 
GROUP,  S.p.A.,  and  the  Patent  and 
Trademark  Office  requested  FDA's 
assistance  in  determining  this  patent's 
eligibility  for  patent  term  restoration.  In 
a  letter  dated  April  1,  1997,  FDA 
advised  the  Patent  and  Trademark 
Office  that  this  human  drug  product  had 
undergone  a  regulatory  review  period 
and  that  the  approval  of  MONUROL™ 
represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  nas  determined  that  the 
applicable  regulatory  review  period  for 
MONUROL™  is  2,241  days.  Of  this 
time,  1,428  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  813  days  occurred  during 
the  approval  phase.  "These  periods  of 
time  were  derived  from  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 


became  effective:  November  2,  1990. 
FDA  has  verified  the  applicant's  claim 
that  the  date  that  the  investigational 
new  drug  application  became  effective 
was  on  November  2,  1990. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  507 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  357):  September  29,  1994. 
The  applicant  claims  September  28; 
1994.  as  the  date  the  new  drug 
application  (NDA)  for  MONUROL™ 
(NDA  50-717)  was  initially  submitted. 
However,  FDA  records  indicate  that 
NDA  50-717  was  submitted  on 
September  29.  1994. 

3.  The  date  the  application  was 
approved:  December  19. 1996.  FDA  has 
verified  the  applicant's  claim  that  NDA 
50-717  was  approved  on  December  19. 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.525  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
oaor  before  September  16,  1997,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  Furthermore, 
any  interested  person  may  petition  FDA, 
on  or  before  Janueuy  14.  1998,  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Rept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  )uly  8,  1997. 
Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 
(FR  Doc.  97-18919  Filed  7-17-97;  8:45  am) 

BILUNQ  COOe  4160-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pocket  No.  96D-0137] 

Medical  Device  Reporting,  Guidance 
Document  for  Manufacturers; 
Availabiiity 

AGENCY:  Food  and  Drug  Admi^istration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  guidance  document 
entitied  "Medical  Device  Reporting 
(MDR)  for  Manufacturers."  The 
guidance  describes  the  new  medical 
device  reporting  requirements  for 
manufacturers,  and  it  is  intended  for 
both  domestic  and  foreign  medical 
device  manufacturers.  The  MDR 
regulations  provide  a  mechanism  for 
FDA  to  identify  and  monitor  significant 
adverse  events  involving  medical 
devices  so  that  problems  may  be 
detected  and  corrected  in  a  timely 
manner. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  "Medical  Device 
Reporting  (MDR)  for  Manufacturers" 
guidance  document  to  the  Division  of 
Small  Manufacturers  Assistance,  Center 
for  Devices  and  Radiological  Health 
(HFZ-220),  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  requests,  or  fax 
your  request  to  301-^43-8818. 
Requestors  will  be  sent  a  floppy  diskette 
with  a  Microsoft  Word  document  file 
containing  the  guidance  document.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bryan  H.  Benesch.  Center  for  Devices 
and  Radiological  Health,  HFZ-220,  1350 
Piccard  Dr.,  Rockville,  MD  20850,  301- 
443-7491.  ext.  131. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  May  31, 
1996  (61  FR  27361),  FDA  announced  the 
availability  of  a  draft  guidance  entitied 
"Medical  Device  Reporting  for 
Manufacturers."  The  guidance 
document  contained  information  to  help 
manufacturers  comply  with  the  new 
MDR  regulations.  The  purpose  of  the 
guidance  document  was  to:  (1)  Provide 
domestic  and  foreign  manufacturers 
with  a  thorough  description  of  the 
current  MDR  regulations;  (2)  give  a  clear 
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understanding  of  their  reporting 
responsibilities  and  guidance  to  aid  in 
the  completion  of  the  MDR  forms;  (3) 
give  an  overview  of  required  written 
MDR  procedures,  records  and  files;  and 
(4)  supply  information  on  sources  for 
forms,  instructions,  and  other  MDR 
information. 

Comments  were  requested  and  the 
guidance  has  been  revised.  FDA 
addressed  the  changes  mandated  by  the 
Safe  Medical  Devices  Act  and  the 
Medical  Device  Amendments  of  1992. 

"Medical  Device  Reporting  (MDR)  for 
Manufacturers"  represents  the  agency's 
current  thinking  on  medical  device 
reporting  for  manufacturers.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 
satisfies  the  requirements  of  the 
applicable  statute,  regulations,  or  both. 

n.  Electronic  Access 

In  order  to  receive  the  "Medical 
Device  Reporting  (MDR)  for 
Manufacturers  ■  guidance  document  via 
your  fax  machine,  call  the  CDRH  Facts- 
On-Demand  (FOD)  system  at  800-899- 
0381  or  301-827-01  n  from  a  touch- 
tone  telephone.  At  the  first  voice 
prompt,  press  1  to  access  DSMA  Facts, 
at  the  second  voice  prompt  press  2,  and 
then  enter  the  document  number  987 
followed  by  the  pound  sign  (*),  Then 
follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  do  so  by  using  the 
World  Wide  Web  (WWW).  The  Center 
for  Devices  and  Radiological  Health 
(CDRH)  maintains  an  entry  on  the 
WWW  for  easy  access  to  information 
including  text,  graphics,  and  files  that 
may  be  downloaded  to  a  PC  with  access 
to  the  Web.  The  CDRH  home  page  is 
updated  on  a  regular  basis  and  includes 
the  "Medical  Device  Reporting  (MDR) 
for  Manufacturers  '  guidance  document, 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions,  mammography  matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 


at  http://www.fda.gov/cdrh.  "Medical 
Device  Reporting  for  Manufacturers"  is 
available  on  the  medical  device 
reporting  page  at:  http://www.fda.gov/ 
cc^h/mdr.html. 

A  text-only  version  of  the  CDRH  Web 
site  is  also  available  from  a  computer  or 
VT-100  compatible  terminal  by  dialing 
800-222-0185  (terminal  settings  are  8/ 
1/N).  Once  the  modem  answers,  press 
Enter  several  times  and  then  select 
menu  choice  1:  FDA  BULLETIN  BOARD 
SERVICE.  From  there  follow 
instructions  for  logging  in,  and  at  the 
BBS  TOPICS  PAGE,  arrow  down  to  the 
FDA  home  page  (do  not  select  the  first 
CDRH  entry).  Then  select  Medical 
Devices  and  Radiological  Health.  From 
there  select  CENTER  FOR  DEVICES 
AND  RADIOLOGICAL  HEALTH  for 
general  information,  or  arrow  down  for 
specific  topics. 

Dated:  June  13,  1997. 

Joseph  A.  Levitt, 

Deputy  Director  for  Regulations  Policy.  Center 
for  Devices  and  Radiological  Health. 

(FR  Doc.  97-18918  Filed  7-17-97;  8:45  am] 

BiLUNQ  CODE  4ia(MI1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Indian  Health  Service 

Submission  for  0MB  Review;  30-Day 
Comment  Period  Proposed  Information 
Collection:  Evaluation  of  the  IHS- 
Supported  Alcohol  and  Substance 
Abuse  Treatment  Programs  for 
American  Indian/Alaska  Native  Women 

summary:  In  compliance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  for  opportunity 
for  public  comment  on  proposed 
information  collection  projects,  the 
Indian  Health  Service  (IHS)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  the  information  collection 
listed  below.  This  proposed  information 
collection  project  was  previously 
published  in  the  Federal  Register  (62 
FR  15191)  and  allowed  60  days  for 
public  comment.  No  public  comments 
were  received.  The  purpose  of  this 
notice  is  to  allow  30  days  for  public 
comment  to  be  submitted  to  OMB. 

Table  i 


Proposed  Collectioii. 

Title:  Evaluation  of  the  IHS- 
Supported  Alcohol  and  Substance 
Abuse  Treatment  Program  for  American 
Indian/Alaska  Native  (AI/AN)  women. 
Type  of  Information  Collection  Request: 
New.  Need  and  Use  of  the  Information 
Collection:  Section  703,  "Indian  Women 
Treatment  Programs"  of  Public  Law 
102-573,  the  Indian  Health  Care 
Amendments  of  1992,  (the  act) 
authorizes  the  IHS  to  develop  and 
implement  a  comprehensive  alcohol 
and  alcohol  and  substance  abuse  (A/SA) 
program  that  specifically  addresses  the 
cultural,  historical,  social,  and  child 
care  needs  of  Al/AN  women.  Section 
801  of  these  Amendments  requires  a 
report  on  the  progress  made  in  meeting 
the  objectives  of  the  Act,  a  review  of 
programs  established  or  assisted 
pursuant  to  the  Act,  and  an  assessment 
of  such  programs.  Support  Services 
International,  Inc,  (SSI)  an  Indian- 
owned  consulting  firm,  will  develop  the 
data  collection  instruments  and  conduct 
the  study.  The  information  collected 
will  be  used  to  assess  and  improve  the 
effectiveness  of  the  IHS-supported  A/SA 
treatment  program. 

Data  will  be  collected  from  a  sample 
of  AI/AN  women  who  use  the  services 
provided  by  the  IHS-supported  A/SA 
treatment  programs,  and  from  a  sample 
of  treatment  program  staff.  Findings 
from  the  study  will  be  used  to 
determine  (1)  What  works,  what  does 
not  work,  and  why;  (2)  what  resources 
are  required  for  successful  A/SA 
treatment  for  AI/AN  women;  (3)  what 
factors  help  or  hinder  women  from 
maintaining  sobriety;  (4)  how  many 
women  achieve  success  (3-,  6-,  and  12- 
months  after  admission  into  A/SA 
treatment;  (5)  what  are  the 
characteristics,  life  conditions,  and 
service  needs  of  the  women  who  use  the 
treatment  programs;  (6)  what  are  the 
common  strengths  and  problems  of  the 
treatment  programs,  and  what  are 
recommendations  for  improvement.  The 
study  is  expected  to  be  completed  in  FY 
1998.  Affected  PubHc:  Individuals. 

See  Table  1  below  for  Types  of  Data 
Collection  Instruments,  Estimated 
Number  of  Respondents,  Number  of 
Responses  per  Respondent,  Average 
Burden  Hour  per  Response,  and  Total 
Annual  Burden  Hour. 


Data  collection  Instrument 


Estimated 
no.  of  re- 
spondents 


Responses 
per  re- 
spondent 


Average  burden  hour  per  response* 


Total  annual 
burden  hrs 


Protect  Director 
Project  Staff  


24 
216 


0.75  hr  (45  minutes) 
0.50  hr  (30  minutes) 


18.0 
108.0 
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Table  1 — Continued 


Data  collection  Instrument 


Estimated    | 
no.  of  re- 
spondents 


Responses 
per  re- 
spondent 


Average  burden  hour  per  response* 


Total  annual 
txjrben  hrs 


Client  Intake 

Client  History „ 

Client  Discharge 

Client  3-month  follow-up  .. 
Client  6-month  follow-up  .. 
Client  12-month  follow-up 

Total  ; 


550 
550 
523 
467 
440 
412 


0.50  hr  (30  minutes)  

1.00  hr  (60  minutes)  

0.50  hr  (30  minutes)  

0.4175  hr  (25  minutes)  

0.50  hr  (30  minutes)  „, 

0.41752  hr  (25  minutes)  ...... 


790 


275.0 
550.0 
261.5 
194.9 
220.0 
172.0 


1 .799.4 


'  For  ease  of  understanding,  burden  hours  are  aios  provided  in  actual  minutes. 


There  are  no  Capital  Costs,  Operating 
Costs  and/or  Maintenance  Costs  to 
report  for  this  information  collection. 

Request  for  Comments 

Your  written  comments  and/or 
suggestions  are  invited  on  one  or  more 
of  the  following  points:  (a)  Whether  the 
information  collection  activity  is 
necessary  to  carry  out  an  agency 
function  and  whether  the  IHS  processes 
the  information  collected  in  a  useful 
and  timely  fashion;  (b)  the  accuracy  of 
the  public  burden  estimate  (this  is  the 
amount  of  time  needed  for  individual 
respondents  to  provide  the  requested 
information)  and  the  methodology  and 
assumptions  used  to  determine  the 
estimate;  (c)  way  to  enhance  the  quality, 
utility,  and  clarity  of  the  information 
being  collected;  and  (d)  ways  to 
minimize  the  public  burden  through  the 
use  of  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology 

Direct  Comments  To  OMB 

Send  your  written  comments  and 
suggestions  regarding  the  proposed 
information  collection  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  to:  Office  of  Management 
and  Budget,  Office  of  Regulatory  Affairs. 
New  Executive  Office  Building,  Room 
10235,  Washington,  DC  20503, 
Attention:  Desk  Officer  for  IHS.  To 
request  more  information  on  the 
proposed  collection  or  to  obtain  a  copy 
of  the  data  collection  plan(s)  and/or 
instruction(s).  contact:  Mr.  Lance 
Hodahkwen,  Sr.,  M.P.H.,  IHS  Reports 
Clearance  Officer,  12300  Twinbrook 
Parkway,  Suite  450,  Rockville,  MD 
20852.  1601,  or  call  non-toll  free  (301) 
443-0461,  or  send  via  facsimile  to  (301) 
443-1522,  or  send  your  E-mail  requests, 
comments,  and  return  address  to: 
Ihodahkw€ismtp. ihs.gov. 


Comment  Due  Date 

Comments  regarding  this  information 
collection  are  best  assured  of  having 
their  full  effect  if  received  within  30- 
days  of  the  date  of  this  publication. 

Dated:  July  8,  1997. 
Michael  H.  Trujillo, 

Assistant  Surgeon  General  Director. 

(FR  Doc.  97-18907  Filed  7-17-97;  8:45  ami 

BILLING  COOE  4ieO-16-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institute  of  Health 

Meeting  of  the  Advisory  Committee  on 
Blood  Safety  and  Availability 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Advisory  Committee  on  Blood  Safety 
and  Availability,  Department  of  Health 
and  Human  Services,  August  11-12, 
1997.  This  meeting  will  be  held  at  the 
National  Library  of  Medicine  in  the 
Lister  Hill  National  Center  for 
Biomedical  Communications,  Building 
38 A,  1st  Floor-Auditorium  8600 
Rockville  Pike,  Bethesda,  Marvland 
20892. 

The  entire  meeting  will  be  opened  to 
the  public  from  9:30  a.m.  to  5:30  p.m. 
on  August  11  and  from  8:00  a.m.  to  3:00 
p.m.  on  August  12.  The  Committee  will 
continue  its  discussion  of  hepatitis  C 
lookback  issues  and  will  be  expected  to 
provide  recommendations  for  a 
course(s)  of  action  for  the  Department  of 
Health  and  Human  Services.  Limited 
time  has  been  set  aside  for  additional 
public  comment.  Prospective  speakers 
should  notify  the  Acting  Executive 
Secretary  for  this  meeting  of  their  intent 
to  make  a  presentation  and  should  plan 
for  no  more  than  five  minutes  of 
comments. 

Contact:  Paul  R.  McCurdy,  M.D., 
Acting  Executive  Secretary,  Advisory 
Committee  on  Blood  Safety  and 
Availability,  Director,  Blood  Resources 
Program,  DBDR,  Two  Rockledge  Center, 


6701  Rockledge  Drive,  Room  10138, 
MSC-7950,  NHLBI,  NIH.  Bethesda, 
Maryland  20892-7950.  Phone:  301- 
435-0065;  Fax:  301-480-1060;  E-Mail: 
paul_mccurdy@nih.gov 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  acconunodations.  should 
contact  the  Acting  Executive  Secretary 
in  advance  of  the  meeting. 

Dated:  July  14.  1997. 
L,aVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

[FR  Doc.  97-18981  Filed  7-17-97;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences,  Notice  of  Closed 
Meetings 

Piu^uant  to  Section  10(d)  of  the 
Federal  Advisor\'  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meetings: 

Name  of  SEP:  Modulation  by  Growth 
Factors  and  Signal  Transduction  Pathways  of 
Environmentally  Induced  Disease/ 
Dysfunction  (Telephone  Conference  Call). 

Dote:  July  21,  1997. 

Time:  1:00  p.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  79  T.W,  Alexander  Dnve, 
Building  4401.  Room  3453,  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Dr.  Linda  K.  Bass,  National 
Institute  of  Environmental  Health  Sciences. 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709,(919)541-1307. 

Purpose/ Agenda  To  review  and  evaluate 
grant  applications. 

Name  of  SEP:  Pregnancy,  Heredity,  and 
Environment;  a  Case-Control  Study  of  Facial 
Clefts  (Telephone  Conference  Call), 

Dote:  July  30,  1997. 

Time:  1:00  p.m. 
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Place:  National  Institute  of  Environmental 
Health  Sciences.  79  T.  W.  Alexander  Drive, 
Building  4401.  Room  3453.  Research  Triangle 
Park.  NC  27709. 

Contact  Person:  Dr.  Linda  K.  Bass.  National 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233,  Research  Triangle  Park,  NC 
27709.(919)541-1307. 

Purpose/Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  Mutagenicity  Testing  in 
Salmonella. 

Date:  August  14,  1997. 

Time:  9:00  a.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences.  101  T.W.  Alexander  Drive, 
South  Campus,  Research  Triangle  Park.  NC 
27709. 

Contact  Person:  Dr.  Linda  K.  Bass.  National 
Institute  of  Environmental  Health  Sciences, 
P.O.  Box  12233.  Research  Triangle  Park,  NC 
27709,  (919)  541-1307. 

Puqjose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sees.  552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C. 
Grant  applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  jjersonal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  pmrsonal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  these  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant/contract  review  and 
funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93  113,  Biological  Response  to 
Environmental  Agents;  93.114,  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894, 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  July  14,  1997. 
UVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-18974  Filed  7-17-97;  8:45  am] 

BtLUNO  COO€  411<M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health: 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  meeting 
of  the  National  Institute  of  Mental 
Health: 

Agenda/Purpose:  To  review  and  evaluate 
grant  applications. 

Committee  Name:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Dafe.  July  29,1997, 

Time:  10:30  a.m. 


Place:  Parklawm.  Room  90-18,  5600 
Fishers  Lane,  Rockville.  MD  20857. 

Contact  Person:  Gloria  B.  Levin,  Parklawn, 
Room  9C-18,  5600  Fishers  Lane,  Rockville, 
MD  20857,  Telephone:  301,  443-1367. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Tide  5,  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  the  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Numbers  93.242.  93.281,  93.282) 

Dated:  July  14.  1997. 
La  Verne  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-18976  Filed  7-17-97;  8:45  am) 

WLUNQ  coot  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Allergy  and 
Infectious  EHseases  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Innovation  Grant  Program 
for  Approaches  in  HIV  Vaccine  Research. 

Date:  August  4-5,  1997. 

Time:  8:00  a.m.  to  Adjournment. 

Place:  Washington  National  Airport, 
Dewey  I,  2399  Jefferson  Davis  Highway, 
'Arlington,  VA  22202,  (703)  41&-6800. 

Contact  Person:  Dianne  Tingley,  Scientific 
Review  Adm.,  6003  Executive  Boulevard, 
Solar  Bld^.,  Room  4C07,  Bethesda,  MD 
20892,  (301)  496-2550. 

Purpose/ Agenda:  To  evaluate  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  TiUe  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  (>ersonal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.855.  Immunology,  Allergic 
and  Immunologic  Diseases  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health) 


Dated:  July  14,  1997. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer,  NIH. 

(FR  Doc.  97-18978  Filed  7-17-97;  8:45  am] 

BILUNG  COD€  4140-01-M 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Perinatal  Studies. 

Dote:  July  30,  1997, 

Time:  9:30  a.m.-adjoununent. 

Place:  6100  Executive  Boulevard,  6100 
Building,  Room  5E01,  Rockville,  Maryland 
20852. 

Contact  Person:  Gopal  Bhatnagar,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01,  Rockville,  Maryland  20852, 
Telephone:  301-496-1485. 

Purpose:  To  evaluate  and  review  grant 
applications. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5,  U.S.C.  The 
discxissions  of  these  applications  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children),  National  Institutes  of  Health) 

Dated:  July  14,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-18980  Filed  7-17-97;  8:45  am) 

BIUJNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health  (NIH) 

National  Institute  on  Aging;  Notice  of 
Meeting  of  the  National  Advisory 
Council  on  Aging 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
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National  Advisory  Council  on  Aging, 
National  Institute  on  Aging,  Thursday, 
September  25,  and  Friday,  September 
26,  1997,  to  be  held  at  the  National 
Institutes  of  Health,  Building  31, 
Conference  Room  6,  Bethesda, 
Maryland.  This  meeting  will  be  open  to 
the  public  on  Thursday,  September  25, 
from  9:00  a.m.  to  3:00  p.m.  for  the 
Director's  Status  Report,  a  presentation 
from  the  Food  and  Drug  Administration, 
a  presentation  on  NIA  implementation 
of  NIH-policy  on  Data  Sharing  and  an 
Extramural  Report. 

The  meeting  will  be  open  again  on 
Friday,  September  26,  from  8:00  a.m. 
until  adjournment  for  a  report  on  the 
Working  Group  on  Program,  a  report  on 
the  Minority  Task  Force,  and  the  NIA 
Overall  Program  Review:  Translational 
Research  at  NIA.  Attendance  by  the 
public  will  be  limited  to  space  available. 

In  accordance  with  the  provisions  set 
forth  in  sees.  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  and  sec.  10(d)  of  Pub.  L. 
92—463,  the  meeting  of  the  Council  will 
be  closed  to  the  public  on  Thursday, 
September  25,  from  3:00  p.m.  to  recess 
for  the  review,  discussion  and 
evaluation  of  grant  applications.  These 
applications  and  the  discussions  could 
reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with 
the  applications,  the  disclosure  of 
which  would  constitute  a  clearly 
imwarranted  invasion  of  personal 
privacy. 

Ms.  June  McCann,  Committee 
Management  Officer  for  the  National 
Institute  on  Aging,  National  Institutes  of 
Health,  Gateway  Building,  7201 
Wisconsin  Avenue,  Suite  2C218, 
Bethesda,  Maryland  20892  (301/496- 
9322),  will  provide  a  summary  of  the 
meeting  and  a  roster  of  committee 
members  upon  request. 

Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Ms.  McCann  at  (301)  496-9322, 
in  advance  of  the  meeting. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.866,  Aging  Research, 
National  Institutes  of  Health) 

Dated:  )uly  14,  1997. 
LaVeme  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
|FR  Doc.  97-18982  Filed  7-17-97;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

ZXife.July  17,  1997. 

Time:  12:00  p.m. 

Place:  NTH,  Rockledge  2.  Room  4202, 
Telephone  Conference. 

Contact  Person:  Dr.  Eugene  Zimmerman. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4202.  Bethesda, 
Maryland  20892.  (301)  435-1220. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  7,  1997. 

Time:  3:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  5196, 
Telephone  Conference. 

Contact  Person:  Ms.  Carol  Campbell, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5196,  Bethesda, 
Maryland  20892,  (301)  435-1257. 

Name  of  SEP:  Behavioral  and 
Neurosciences. 

Date:  August  8,  1997. 

Time:  10:00  a.m. 

Place:  Ramada  Inn,  Rockville,  MD. 

Contact  Person:  Dr.  Luigi  Ciacometti, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5170,  Bethesda, 
Maryland  20892,  (301)  435-1246. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote.  August  13, 1997. 

Time:  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4152, 
Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4152.  Bethesda, 
Maryland  20892,  (301)  435-1720. 

Name  of  SEP:  Clinical  Sciences. 

Date;  August  15,  1997. 

Time:  10:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4106, 
Telephone  Conference. 

Contact  Person:  Ms.  )osephine  Pelham, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4106,  Bethesda, 
Maryland  20892,  (301)  435-1786. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  19,  1997. 

Time:  2:00  p.m. 

pyace.  NIH,  Rockledge  2.  Room  4152, 
Telephone  Conference, 


Contact  Person:  Dr.  Marcelina  Powers, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4152,  Bethesda, 
Maryland  20892,  (301)  435-1720. 

Name  of  SEP:  Clinical  Sciences. 

Date:  August  19,  1997. 

Time:  12:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4106, 
Telephone  Conference. 

Contact  Person:  Ms.  losephine  Pelham, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4106.  Bethesda, 
Mar>'land  20892.  (301)  435-1786. 

Same  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  26,  1997. 

Time  2:00  p.m. 

Place:  NIH.  Rockledge  2.  Room  4152, 
Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4152,  Bethesda, 
Maryland  20892.  (301)  435-1720 

Purpose/ Agenda:  To  review  Small 
Business  Innovation  Research. 

Name  of  SEP:  Chemistr)'  and  Related 
Sciences. 

Date:  August  7. 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase,  MD. 

Contact  Person:  Dr.  Nancy  Lamontagne, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  4170,  Bethesda, 
Maryland  20892.  (301)  435-1726. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S,C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
application  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  93.333,  93,337.  93.393- 
93.396.  93.837-93,844,  93.846-93.878, 
93.892,  93.Bg'3,  National  Institutes  of  Health, 
HHS) 

Dated:  July  14,  1997. 
LaVeme  Y.  Stringfield, 

Committee  Management  Officer.  NIH. 

[FR  Doc.  97-18975  Filed  7-17-97;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting: 

Purpose/Agenda:  To  Review  Individual 
Gramt  Applications, 
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Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  luly  16.  1997. 

Time:  11:00  a.m. 

Place:  NIH.  Rockledge  2,  Room  4204. 
Telephone  Conference. 

Contact  Person:  Dr.  Calbert  Laing, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4204,  Bethesda, 
Maryland  20892,  (301)  435-1221. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6).  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333,  93.337.  93.393- 
93.396.  93.837-93.844,  93  846-93.878, 
93.892,  93.893,  National  Institutes  of  Health. 
HHS) 

Dated:  July  14.  1997 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
(FR  Doc  97-18997  Filed  7-17-97;  8:45  am] 

BILLIMG  CODE  4140-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meeting. 

Purpose/ Agenda:  To  Review  Individual 
Grant  Applications. 

Name  of  SEP:  Behavioral  and 
Neurosciences  Sciences. 

Date:  August  6,  1997. 

Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2,  Room,  Telephone 
Conference. 

Contact  Person:  Dr.  Leonard  Jakubczak. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive.  Room  5172,  Bethesda, 
Maryland  20892,  (301)  435-1247. 

The  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sees. 
552b(c)(4)  and  552b(c)(6),  Title  5,  U.S.C 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 


of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  93.333.  93.337.  93.393- 
93.396.  93.837-93.844.  93.846-93.878. 
93.892.  93.893.  National  Institutes  of  Health. 
HHS) 

Dated:  July  14, 1997. 
LaVerne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-18979  Filed  7-17-97;  8:45  am) 

BILUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4235-N-12] 

Federal  Property  Suitable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistance 
Secretary  for  Community  Planning  and 
Development.  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7256,  Department 
of  Housing  and  Urban  Development. 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1226; 
TDD  nimiber  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588, 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended.  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12,  1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 


reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Homeless 
assistance  providers  interested  in  any 
such  property  should  send  a  written 
expression  of  interest  to  HHS,  addressed 
to  Brian  Rooney,  Division  of  Property 
Management,  Program  Support  Center, 
HHS.  room  5B-41.  5600  Fishers  Lane, 
Rockville,  MD  20857;  (301)  443-2265. 
(This  is  not  a  toll-free  number.)  HHS 
will  mail  to  the  interested  provider  an 
application  packet,  which  will  include 
instructions  for  completing  the 
application.  In  order  to  maximize  the 
opportunity  to  utilize  a  suitable 
property,  providers  should  submit  their 
written  expressions  of  interest  as  soon 
as  possible.  For  complete  details 
concerning  the  processing  of 
applications,  the  reader  is  encouraged  to 
refer  to  the  interim  rule  governing  this 
program.  24  CFR  part  581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available,  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  [i.e.,  acreage,  floor  plan,  existing 
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sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  ARMY:  Mr.  Jeff 
Holste,  CECPW-FP,  U.S.  Army  Center 
for  Public  Works,  7701  Telegraph  Road, 
Alexandria,  VA  22310-3862;  (703)  428- 
6316;  COE:  Mr.  Bob  Swieconek,  Army 
Corps  of  Engineers,  Management  and 
Disposal  Division,  Pulaski  Building, 
Room  4224,  20  Massachusetts  Avenue, 
NW.,  Washington,  DC  20314-1000; 
(202)  761-1749;  GSA:  Mr.  Brian  K. 
Polly,  Assistant  Commissioner,  General 
Services  Administration,  Office  of 
Property  Disposal,  18th  and  F  Streets, 
NW.,  Washington,  DC  20405;  (202)  501- 
2059;  INTERIOR:  Ms.  Lola  D.  Knight. 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Mail  Stop  5512-MIB. 
Washington,  DC  20240;  (202)  208-4080; 
NAVY:  Mr.  Charles  C.  Cocks, 
Department  of  the  Navy,  Director,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Command,  Code  241A,  200 
Stovall  Street,  Alexandria,  VA  22332- 
2300;  (703)  325-7342;  DOT:  Mr.  Philip 
Rockmaker,  Acting  Principal,  Space 
Management,  SVC-140,  Transportation 
Administrative  Service  Center, 
Department  of  Transportation,  400  Tlh 
Street,  SW.,  Room  2310,  Washington, 
DC  20590;  (202)  366-4246;  (These  are 
not  toll-free  numbers). 

Dated:  July  11,  1997. 
Fr«d  Ktfnaa,  }r.. 

Acting  Deputy  Assistant  Secretary  for 
Econ  omic  Developmen  t. 

TTTLE  V,  FEDERAL  SURPLUS  PHOreRTY 
PROGRAM,  FEDERAL  REGISTER  REPORT 
FOR  07/18/97 

Suitable/A  vailaUe  PropartiM 

Buildings  (by  State) 

Colorado 

Residence 

Cherry  Creek  Lake  Project 
3311  Parker  Road 
Aurora  Co:  Arapahoe  CO  80112— 
Landholding  Agency:  COE 
Property  Number  319720001 
Status:  Excess 

Comment:  1000  sq.  ft.  house  and  900  sq.  ft. 
garage,  needs  rehab,  off-site  use  only. 

Storage  Shed 
Cherry  Creek  Lake  Project 
3311  Parker  Road 
Aurora  Co:  Arapahoe  CO  80112— 
Landholding  Agency:  COE 
Property  Number:  319720002 
Status:  Excess 

Comment:  600  sq.  ft.  w/diit  floor,  oCF-site  uae 
only.  — 

Hawaii 

BIdg.  148.  Hale  Moku  Housing 

Navy  Public  Works  Center,  Pearl  Harbor 

Pearl  Harbor  Co:  Honolulu  HI  96818- 

Landholding  Agency:  Navy 

Property  Number:  779720122 


Status:  Excess 

Comment:  2148  sq.  ft.,  concrete/masonry/ 
wood,  needs  major  rehab,  off-site  use  only. 

New  Jersey 

Former  Tyberg  Residence 
National  Park  Service 
Wallpack  Co:  Sussex  NJ  07881- 
Landholding  Agency:  Interior 
Property  Number:  619720053 
Status:  Unutilized 

Comment:  most  recent  use — housing,  off-site 
use  only. 

North  Dakota 

House  #1  (OJl) 

OMEGA  Station 

213  2nd  St.  NE 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number:  549720010 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area. 

GSA  Number.  7-U-NI>-0494  A  &  B 

House  «2  (0J2) 

OMEGA  Station 

216  2nd  St.  NE 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720011 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area. 

GSA  Number  7-U-ND-0494  A  &  B 

House  *3  (OJ3) 

OMEGA  Station 

310  2nd  St.  NE 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720012 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  sptecies  may  be  present  in  area. 

GSA  Number:  7-U-ND-0494  A  *  B 

House  #4  (OJ4) 

OMEGA  Station 

316  2nd  St.  NE 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720013 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area 

GSA  Number  7-U-ND-0494  A  *  B 

House  #5  (OJ5) 

OMEGA  SUtion 

122  4th  Ave.  NW 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720014 

Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  sp)ecies  may  be  present  in  area. 

GSA  Number  7-U-NI>-0494  A  *  B 

House  #6  (OI6) 

OMEGA  Station 

417  2nd  St.  NW 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720015 


Status:  Excess 

Comment:  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  sp>ecies  mav  be  present  in  area. 

GSA  Number;  7-U-ND-b494  A  &  B 

House  '7  (0J7) 

OMEGA  Station 

421  2nd  St,  NW 

LaMoure  Co;  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720016 

Status:  Excess 

Comment;  1500  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area. 

GSA  Number:  7-U-ND-0494  A  A  B 

House  «8  (OJ8) 

OMEGA  SUtion 

123  5th  Ave.  NW 

LaMoure  Co;  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720017 

Sta'"      xcess 

CoL   L        1500  sq.  ft.,  most  recent  use — 
reside- atial,  federally  endangered  and 
threatt- ned  species  may  be  present  in  araa. 

GSA  Number  7-U-ND-0494  A  4  B 

House  *9  (OJ9) 

OMEGA  SUtion 

517  2nd  St.  NW 

LaMoure  Co:  LaMoure  ND  58458- 

Landholding  Agency:  GSA 

Property  Number  549720018 

Status:  Excess 

Comment;  1700  sq.  ft.,  most  recent  use — 
residential,  federally  endangered  and 
threatened  sp>ecies  may  be  present  in  area. 

GSA  Number:  7-U-ND-0494  A  &  B. 

House  #10  (OJlO) 

OMEGA  SUtion 

521  2nd  St.  NW 

LaMoure  Co;  LaMoure  ND  58458- 

Landholding  Agency;  GSA 

Property  Number  549720019 

SUtus;  Ejccess 

Comment:  1700  sq.  ft.  most  recent  use — 
residential,  federally  endangered  and 
threatened  species  may  be  present  in  area. 

GSA  Number  7-U-ND-b494  A  4  B 

Pennsylvania 

Former  Florio  House 

National  Park  Service 

Bushkill  Co:  Monroe  PA  18324- 

Landholding  Agency;  Interior 

Property  Number;  619720050 

SUtus:  Unutilized 

Comment:  936  sq.  ft.  &ame.  most  recent 

use — housing,  off-site  use  only. 
Former  HardUa  House 
Raymondskill 
Milford  Co:  Pike  PA 
Landholding  Agency:  Interior 
Property  Number  619720051 
SUtus:  Unutilized 
Comment:  1527  sq.  ft.  frame,  2-story,  needs 

reptair,  most  recent  use — housing,  oS-site 

use  only. 
Former  Hickman  House 
National  Park  Service 
Bushkill  Co:  Monroe  PA  18324- 
Landholding  Agency:  Interior 
Property  Number  619720052 
Sutus:  Unutilized 
Comment:  approx.  1604  sq.  ft  frame,  2-8tory. 

most  recent  use — housing,  off-site  use  only. 
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Suitable/Unavailable  Properties 

Buildings  (by  State) 

Iowa 

Naval  Family  Housing 

23-Units 

Waverly  Co:  Bremer  lA  50677- 

Landholding  Agency:  GSA 

Property  Number:  549720009 

Status:  Excess 

Comment:  23-housing  units,  sq.  ft.  varies 

from  864-1760,  capehart,  wood  frame,  1- 

story. 
GSA  Number:  7-D-LA-0463B 

Land  (by  State) 

New  York 

Galeville  Army  Training  Site 

Shawangunk  Co:  Ulster  NY  12589- 

Landhoiding  Agency:  GSA 

Property  Number:  219510128 

Status:  Excess 

Comment:  621  acres,  improved  w/inactive 

runways.  234  acres  is  wetlands  and  habitat 

for  threatened  species. 
GSA  Number  2-D-NY-807 

North  Daicota 

Lot  3/0.16  acre 

Snake  Creek  Cabin  Site/Tract  C272A  Co: 

Mclean  ND 
Landholding  Agency:  COE 
Property  Number:  319720003 
Status:  Unutilized 
Comment:  0  16  of  an  acre,  most  recent  use — 

private  recreation  (cottage  site),  floodpiain. 

Unsuitable  Properties 

Buildings  (by  State) 
Alaska 

Bldg.  R13,  usee  ISC  Kodiak 
Holiday  Beach 

Kodiak  Co:  Kodiak  Is  Bor  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  879720003 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  172.  USCG  ISC  Kodiak 
Nyman's  Peninsula 
Kodiak  Co:  Kodiak  Is  Bor  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  879720004 
Status:  Excess 
Reason:  Secured  .\rea 
Bldg.  160,  USCG  ISC  Kodiak 
Comsta/Buskin  Lake 
Kodiak  Co:  Kodiak  Is  Bor  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  879720005 
Status:  Excess 

Reason:  Secured  Area;  Extensive 
deterioration 

California 

Bldg.  331 

Pinnacles  National  Monument 

Paicines  Co:  San  Benito  CA  95043— 

Landholding  Agency:  Interior 

Property  Number:  619720046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

15  Buildings,  Davison  Ranch 

Orick  Co:  Humboldt  CA  95555- 

Landholding  Agency:  Interior 

Property  Number:  619720047 


Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5500 

Wolf  Creek  Outdoor  School  Lodge 

Orick  Co:  Humboldt  CA  95555- 

Landholding  Agency:  Interior 

Property  Number:  619720048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  766 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  779720107 

Status:  Elxcess 

Reason:  Secured  Area 

Bldg.  81 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number.  779720108 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  712 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  779720109 

Status:  Excess 

Reason:  Sectired  Area 

Bldg.  736 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  779720110 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  7005 

Naval  Air  Weapons  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number  779720111 

Status:  Excess 

Reason:  Secured  Area 

Guam 

Bldg.  259 

U.S.  Naval  Forces,  Marianas 

NAVACTS  Co:  Waterfront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720112 
Status:  Unutilized 
Reason:  Secured  Area;  Extensive 

deterioration 
Bldg.  522 

U.S.  Naval  Forces,  Marianas 
NAVACTS  Co:  Waterfront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720113 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Extensive  deterioration 

Bldg.  548 

U.S.  Naval  Forces,  Marianas 

NAVACTS  Co:  Waterfront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720114 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Extensive  deterioration 
Bldg.  722 
U.S.  Naval  Forces,  Marianas 


NAVACTS  Co:  Wateriront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number:  779720115 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

BIdgs.  794.  795 

U.S.  Naval  Forces,  Marianas 

NAVACTS  Co:  Waterfront  Aime  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720116 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  835 

U.S.  Naval  Forces,  Marianas 

NAVACTS  Co:  Waterfront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720117 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  K24 

U.S.  Naval  Forces,  Marianas 
NAVACTS  Co;  Waterfront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720118 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  K25 

U.S.  Naval  Forces.  Marianas 

NAVACTS  Co:  Waterfe^jnt  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720119 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  K26 

U.S.  Naval  Forces,  Marianas 

NAVACTS  Co:  Waterfront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number:  779720120 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  Orote  K-Span 

U.S.  Naval  Forces,  Marianas 

NAVACTS  Co:  Waterfront  Anne  GU  96540- 

1000 
Landholding  Agency:  Navy 
Property  Number  779720121 
Status:  Unutilized 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Louisiana 

Bldg.  A102-3.507  acres 
Portion/Louisianna  Army  Ammunition  Plant 
Shreveport  Co:  Webster  Parish  LA  71055- 
Landholding  Agency:  GSA 
Property  Number  549720023 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 
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GSA  Number:  7-D-LA-420-J 

North  Carolina 

Bldg.  478 

Marine  Corps  Air  Station,  Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency:  Navy 

Property  Number:  779720123 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

North  Dakota 

Monitor  Site  (OW3) 

OMEGA  Station 

Dickey  Co:  LaMoure  ND  58431- 

Landholding  Agency:  GSA 

Property  Number:  549720020 

Status:  Excess 

Reason:  Secured  Area 

GSA  Number  7-U-ND-0494  A  »  B 

Pennsylvania 

Former  Ebert  House 

Johnny  Bee  Rd. 

Dingmans  Co:  Pike  PA  18328- 

Landholding  Agency:  Interior 

Property  Number  619720049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Puerto  Rico 

NTH  Primate  Research  Facility 
Sabena  Seca  PR 
Landholding  Agency:  GSA 
Property  Number:  549720021 
Status:  Excess 
Reason:  Other 
Comment:  Landlocked 
GSA  Number:  l-H-PR-503 

Land  (by  State) 

California 

69  acres 

Santa  Rosa  High  Frequency  Radio  Station 

Santa  Rosa  CA 

Landholding  Agency:  Army 

Property  Number  219720219 

Status:  Underutilized 

Reason:  Secured  Area 

Michigan 

Port/EPA  Large  Lakes  Rsch  Lab 

Grosse  Idle  Twp  Co:  Wayne  MI 

Landholding  Agency:  GSA 

Property  Number:  549720022 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

GSA  Number:  1-Z-MI-554-A 

[FR  Doc.  97-18708  Filed  7-17-97;  8:45  am] 
BtLLMG  CODE  4210-39-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Application(s)  for 
Permit 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  pennits 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was/ were 
submitted  to  satisfy  requirements  of  the 


Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18  and  50  CFR  216). 

Applicant:  Natiu-al  History  Museum, 
Los  Angeles,  CA,  PRT-71705. 

Type  of  Permit:  Import/Export/ 
Reimport/Reexport  for  Scientific 
Research. 

Name  and  Number  of  Animals:  All 
marine  mammal  species,  unlimited. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  has  requested 
a  renewal  of  this  permit  to  import, 
export,  reimport,  and  reexport  salvaged 
material  from  dead  specimens  of 
Cetacea,  Pinnipedia,  Sirenia,  sea  otters 
and  marine  otter  for  the  purpose 
scientific  research. 

Source  of  Marine  Mammals  for 
Research:  worldwide,  as  available. 

Period  of  Activity:  five  years  from 
issuance  date  of  the  permit,  if  issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Office  of  Management  Authority  is 
forwarding  copies  of  this  application  to 
the  Marine  Mammal  Commission  and 
the  Committee  of  Scientific  Advisors  for 
their  review. 

Written  data  or  comments,  requests 
for  copies  of  the  complete  application, 
or  requests  for  a  public  hearing  on  this 
application  should  be  sent  to  the  U.S. 
Fish  and  Wildlife  Service,  Office  of 
Management  Authority,  4401  N.  Fairfax 
Drive,  Room  430,  Arlington,  Virginia 
22203,  telephone  703/358-2104  or  fax 
703/358-2281  and  must  be  received 
within  30  days  of  the  date  of  publication 
of  this  notice.  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  hearing  is  at  the 
discretion  of  the  Director. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  at  the  above  address. 

Dated:  July  14,  1997, 
Karen  Anderson, 

Acting  Chief  Branch  of  Pennits.  Office  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service. 

Dated:  July  11.  1997. 
Anne  Terbnsh, 

Chief  Pennits  and  Documentation  Division. 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
[FR  Doc.  97-19008  Filed  7-17-97;  8:45  am) 
BIUJNQ  OOOE  4310-6»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  t-and  Management 
[WO-320-1 330-01 -24A] 

Extension  of  Currently  Approved 
Information  Collection  0MB  Approval 
Number:  1004-0073 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  collection  of 
information  listed  below  to  the  Office  of 
Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
On  April  14.  1997.  BLM  published  a 
notice  in  the  Federal  Register  (62  FR 
11842)  requesting  comments  on  the 
collection.  The  comment  period  ended 
June  13,  1997.  No  comments  were 
received.  Copies  of  the  proposed 
collection  of  information  and  related 
forms  and  explanatory  material  may  be 
obtained  by  contacting  the  BLM 
clearance  officer  at  the  telephone 
niunber  listed  below. 

0MB  is  required  to  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Desk  Officer  (1004-0073),  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  telephone  (202) 
395-7340.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Clearance 
Officer  (WO-630),  1849  C  St.,  NW..  Mail 
Stop  401  LS,  Washington,  DC  20240. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  necessary  for  the  proper 
functioning  of  the  BLM.  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical  and  other  forms  of 
information  technology. 

Title:  Coal  Management  (43  CFR 
Group  3400). 

OMB  Approval  Number:  1004-0073. 

Abstract:  Respondents  supply 
information  which  will  be  used  to 
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determine  procedures  for  the  leasing 
and  management  of  Federal  coal 
resources.  The  information  supplied 
allows  the  BLM  to  determine  that 
operations  are  conducted  in  a  manner 


consistent  with  the  regulations  and 
environmental  requirements  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  as 
amended. 
Form  Numbers:  3400-12,  3440-1. 


Frequency:  On  occasion. 

Description  of  Respondents:  Those 
seeking  to  lease  coal  and  Federal  coal 
lessees. 

Estimated  Completion  Times: 


Type  of  application 


Exploration  License  , 

Coai  &  Otfier  Resource  Information 

Surlace  Owner  Consultation  , 

Expressions  of  Leasing  Interest 

Notice  of  Sale , 

Leasing  on  Application  

Surlace  Owner  Consent , 

PRLAs , 

Lease  Modification  „ ..„...., 

License  to  Mine  

Lease  Transfer  (incl.  assignments)  . 

Sp.  Leasing  Qualifications 

Bonding  Requirements - 

Lease  Form  

Exploration  Plans  

Res.  Rec.  4  Protection  Plans  

Mining  Plans , 

Mining  Operations  Maps 


PertormarKe  Standards  for  Exploration 

Unexpected  Wells  „ ^....... 

Explorafion  Reports _. . 

Royalty  &  Rental  Reductions  

Suspensions  

Corr.  Rpts.  For  Noncompliance  

LMU  Applications/Requirements 


Totals  .... 


Number  of 
responses 


10 

5 
50 

5 
20 

2 
10 

2 
10 

2 
10 
10 
10 

5 
50 
30 
10 
650 
90 
10 
50 
10 
10 
90 
10 


1.281 


Hours/re- 
sponse 


30 

3 

1 

6.6 

3 

150 

10 

750 

35 

5 
30 

4 
40 

1 
59 

174.8 

457.5 

11.3 

1.75 

1 

7.5 
150 
14.4 

3.75 
32 


Total  re- 
sponse 


300 

15 
SO 
32 

eo 

300 

100 
1,500 

350 
10 

300 
40 

400 
5 
2,950 
5,245 
4.575 
7,350 

158 
10 

375 
1.500 

144 

338 

320 


29.377 


BLM  estimates  that  it  will  take  an 
average  of  19  hours  to  complete  the 
applications,  petitions,  offers  and 
statements  required.  The  range  is  from 
1  hour  to  458  hours.  The  applicants  will 
have  access  to  records,  plats  and  maps 
necessary  for  providing  legal  land 
descriptions.  The  type  of  information 
necessary  is  outlined  in  the  regulations 
and  is  already  maintained  by  the 
respondents  for  their  own  record 
keeping  purposes  and  need  only  be 
compiled  in  a  reasonable  format.  The 
estimate  also  includes  the  time  required 
for  assembling  the  information,  as  well 
as  the  time  of  clerical  personnel,  if 
needed.  BLM  estimates  that  1.281  filings 
will  be  made  annually  for  a  total  of 
29.377  reporting  hours. 

Annual  Filings:  1,281. 

Annual  Burden  Hours:  29.377. 

Bureau  Clearance  Officer:  Carole 
Smith,  (202)  452-0367. 

Dated:  June  30. 1997. 
Carole  Smith. 

Bureau  of  Land  Management,  Clearance 

Officer. 

IFR  Doc.  97-18946  Filed  7-17-97;  8:45  am) 

BILUNG  CODE  4310-S4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

tNV-030-1 990-01] 

Notice  of  Availability  for  the  Spanish 
Springs  Mineral  Material  Sale  Finding 
of  No  Significant  Impact  and  Record  of 
Decision 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  Availability  for  the 
Finding  of  No  Significant  Impact  and 
Record  of  Decision  for  the  Spanish 
Springs  mineral  material  sale,  Spanish 
Springs.  Valley,  Washoe  County, 
Nevada. 

SUMMARY:  Pursuant  to  section  102  of  the 
National  Environmental  Policy  Act.  40 
CFR  150O-\508  and  43  CFR  3600. 
notice  is  given  that  the  Bureau  of  Land 
Management  has  prepared  the  final 
Finding  of  No  Significant  Impact  and 
Record  of  Decision  on  the  proposed 
Spanish  Springs  Mineral  Material  Sale 
and  has  made  copies  of  the  document 
available  for  public  review. 
DATES:  The  Finding  of  No  Significant 
Impact  and  Record  of  Decision  was 
distributed  and  made  available  to  the 


public  on  July  11.  1997.  Anyone 
wishing  to  appeal  the  Finding  of  No 
Significant  Impact  and  Record  of 
Decision  has  30  days  following  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

ADDRESSES:  A  copy  of  the  Finding  of  No 
Significant  Impact  and  Record  of 
Decision  can  be  obtained  from:  Bureau 
of  Land  Management.  Carson  City 
District  Office,  Attn:  Ron  Moore,  1535 
Hot  Springs  Road,  Suite  300,  Carson 
City.  Nevada  89706. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information,  write  to  the 
above  address  or  call  Ron  Moore  at  (702) 
885-6155. 

SUPPLEMENTARY  INFORMATION:  The 
Finding  of  No  Significant  Impact  and 
Record  of  Decision  consists  of  the 
approval  of  the  proposed  action 
analyzed  in  the  environmental 
assessment  together  with  mitigation  and 
monitoring  requirements.  The  Proposed 
Action  consists  of  the  sale  of  ten  million 
tons  of  rock  material  over  a  ten  year 
period  on  public  lands  in  Spanish 
Spring  Valley,  north  of  Sparks.  Nevada. 
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Dated:  July  14, 1997. 
Daniel  L.  Jacquet, 

Acting  Assistant  District  Manager. 

Nonrenewable  Resources,  Carson  City, 

Nevada. 

[FR  Doc.  97-19006  Filed  7-17-97;  8:45  am] 

BiLUNO  CODE  4410-HC-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-91 0-0777-61 -241  A) 

State  of  Arizona  Resource  Advisory 
Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Arizona  Resource  Advisory 

Council  Meeting,  notice  of  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Arizona  Resource 
Advisory  Council.  The  meeting  will  be 
held  August  19.  1997,  beginning  at  8:30 
a.m.  in  the  Nevada  Room  at  the  Bureau 
of  Land  Management  National  Training 
Center,  9828  N.  31st  Avenue.  Phoenix, 
Arizona.  The  agenda  items  to  be  covered 
at  the  one-day  meeting  include  review 
of  previous  meetings  minutes;  BLM 
State  Director's  Update  on  legislation, 
regulations  and  statewide  planning 
efforts;  Update  on  1997-99  RAC 
Nominations;  Update  on  BLM  Proposed 
Saguaro  National  Park  Exchange. 
Update  on  Standards  and  Guidelines 
Implementation;  Reports  by  the 
Recreation  and  Public  Relations 
Working  Groups;  Reports  from  RAC 
Members;  RAC  Discussion  on  future 
meeting  dates  and  locations.  A  public 
comment  period  will  take  place  at  11:30 
a.m.  for  any  interested  publics  who 
wish  to  address  the  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens.  Bureau  of  Land 
Management,  Arizona  State  Office.  222 
North  Central  Avenue,  Phoenix,  Arizona 
85004-2203.  (602)  417-9215. 
Michael  Ferguson, 

Deputy  State  Director,  Resources  Division. 
[FR  Doc.  97-19007  Filed  7-17-97;  8:45  am] 
BtLUNG  CODE  4310-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Alaska  Outer  Continental  Shelf  (OCS) 
Region  Offshore  Advisory  Committee; 
Notice  and  Agenda  for  Meeting 

AGENCY:  Minerals  Management  Service. 

Interior. 

ACTION:  Notice  of  meeting. 


SUMMARY:  The  Alaska  OCS  Region 
Offshore  Advisory  Committee  for  the 
Minerals  Management  Service  will  meet 
on  August  5-6.  1997. 

The  agenda  will  cover  the  following 
principal  subjects: 

•  The  Proposal,  alternatives  and 
mitigating  measxu«s  for  Proposed  OCS 
oil  and  gas  lease  Sale  170,  Beaufort  Sea. 

The  meeting  is  open  to  the  public. 
Upon  request,  interested  parties  may 
make  oral  presentations  or  submit 
written  materials  to  the  Alaska  OCS 
Region  Offshore  Advisory  Committee. 
Such  requests  should  be  made  no  later 
than  July  29.  1997.  Requests  to  make 
oral  statements  should  be  accompanied 
by  a  summary  of  the  statement  to  be 
made.  All  oral  presentations  and  written 
statements  submitted  before  the 
conclusion  of  the  meeting  will  be  made 
part  of  the  meeting  record  and  will  be 
made  available  to  the  Committee  for  its 
discussions.  For  more  information,  call 
Michele  Hope  at  (907)  271-6424. 

Minutes  of  the  Alaska  OCS  Region 
Offshore  Advisory  Committee  meeting 
will  be  available  for  public  inspection 
and  copying  at  the  Minerals 
Msmagement  Service  in  Anchorage, 
Alaska. 

DATES:  Tuesday,  August  5.  1997.  9  a.m. 
to  5  p.m.  and  Wednesday.  August  6. 
1997.  9  a.m.  to  12  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
the  University  Plaza  Building.  949  East 
36th  Ave..  Minerals  Management 
Service,  3rd  Floor  Conference  Room. 
Anchorage.  Alaska  99508.  Requests  for 
oral  presentations  can  be  made  to  the 
same  address  or  by  phone.  Attention: 
Michele  Hope  at  (907)  271-6424. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Hope  at  the  address  and  phone 
number  listed  above. 

Authority:  Federal  Advisory  Committee 
Act,  Pub.  L.  92-463,  5  U.S.C.  Appendix  1. 
and  the  Office  of  Management  and  Budget's 
Circular  No.  A-63.  Revised. 
Ranee  R.  WaU, 

Acting  Regional  Director,  Alasica  OCS  Region. 
Minerals  Management  Service. 
[FR  Doc.  97-18818  Filed  7-17-97;  8:45  ami 
BILLING  CODE  4310-MR-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Dayton  Aviation  Heritage  Commissiori 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice  of  meeting. 

summary:  This  notice  sets  the  schedule 
for  the  forthcoming  meeting  of  the 
Dayton  Aviation  Heritage  Commission. 
Notice  of  this  meeting  is  required  under 


the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463). 

DATE,  TIME,  AND  ADDRESS:  Tuesday. 
September  2,  1997.  5:15  p.m.  to  6:30 
p.m..  Innerwest  Priority  Board 
conference  room.  1024  West  Third 
Street.  Dayton,  Ohio  45407. 

This  business  meeting  will  be  open  to 
the  public.  Space  and  facilities  to 
accommodate  members  of  the  public  are 
limited  and  persons  accommodated  on 
a  first-come,  first-served  basis.  The 
Chairman  will  permit  attendees  to 
address  the  Commission,  but  may 
restrict  the  length  of  presentations.  An 
agenda  will  be  available  from  the 
Superintendent,  Dayton  Aviation,  1 
week  prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Gibson.  Superintendent, 
Dayton  Aviation.  National  Park  Service, 
P.O.  Box  9280.  Wright  Brothers  Station, 
Dayton.  Ohio  45409.  or  telephone  513- 
225-7705. 

SUPPLEMENTARY  INFORMATION:  The 
Dayton  Aviation  Heritage  Commission 
was  established  by  Pub.  L.  102-419, 
October  16,  1992. 

Dated:  July  11.  1997. 
William  W.  Schenk, 

Regional  Director.  Midwest  Region. 

[FR  Doc.  97-18954  Filed  7-17-97;  8:45  am) 

BILLING  CODE  431fr-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Keweenaw  National  Historical  Park 
Advisory  Commission 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Keweenaw 
National  Historical  Park  Advisory 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
DATE:  Tuesday,  August  19,  1997;  8:30 
a.m.  until  4:30  p.m. 

ADDRESS:  Keweenaw  National  Historical 
Park  Headquarters,  100  Red  Jacket  Road 
(2nd  floor),  Calumet,  Michigan  49913- 
0471. 

This  meeting  is  open  to  the  public. 
We  will  begin  with  the  Chairman's 
welcome;  minutes  of  the  previous 
meeting;  update  on  the  general 
management  plan;  update  on  park 
activities;  old  business;  new  business; 
next  meeting  date;  adjournment. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Keweenaw  National 
Historical  Park,  P.O.  Box  471,  Calumet, 
Michigan  49913-0471.  or  telephone 
906-337-3168. 
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SUPPLEMENTARY  INFORMATION:  The 

Keweenaw  National  Historical  Park  was 
established  by  Pub.  L.  102-543  on 
October  27,  1992. 

Dated:  July  1,1997. 
William  W.  Schenk, 
Regional  Director.  Midwest  Region. 
|FR  Doc.  97-18955  Filed  7-17-97;  8:45  ami 

BILUNG  CODE  *310-rO-P 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP(BJAH129] 
RIN  1121-ZA75 

Grant  Program  for  Metropolitan 
Firefighters  and  Emergency  Services 
National  Training  Program  for  First 
Responders  to  Terrorist  Incidents; 
Extension 

agency:  Office  of  Justice  Programs, 
Bureau  of  lustice  Assistance,  Justice. 
ACTION:  Extension  of  grant  application 

due  date. 

SUMMARY:  This  document  extends  the 
application  due  date  for  the 
Metropolitan  Firefighters  and 
Emergency  Services  National  Training 
Program  for  First  Responders  to 
Terrorist  Incidents  from  August  7, 1997 
to  August  20.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andy  Mitchell  or  Frank  Le  Page  at  202- 
616-2356. 

Dated:  July  13,  1997. 
Nancy  E.  Gist, 

Director,  Bureau  of  Justice  Assistance. 
[FR  Doc,  97-18889  Filed  7-17-97;  8:45  am] 

BILUNG  CODE  «410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-33,413] 

J.R.  Simplot  Co.,  Heyburn,  Idaho; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  June  30.  1997.  the  Department,  on 
its  own  motion,  reviewed  the  negative 
determination  regarding  the  petition  for 
workers  of  the  subject  firm.  The  workers 
produce  frozen  potato  products. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  May 
22,  1997.  because  criterion  (3)  of  the 
Trade  Act  of  1974,  as  amended  was  not 
met.  A  survey  of  major  declining 
customers  revealed  that  none  of  the 


respondents  increased  their  purchases 
frozen  potato  products  while  decreasing 
their  purchases  from  the  subject  firm. 
The  denial  notice  was  published  in  the 
Federal  Register  on  June  13, 1997  (62 
FR  32376). 

A  late  response  to  the  survey 
conducted  by  the  Department  revealed 
that  a  customer  of  the  subject  firm 
increased  import  purchases  of  frozen 
processed  potato  products  during  the 
relevant  time  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
fix»zen  processed  potato  product^, 
contributed  importantly  to  the  declines 
in  sales  or  production  and  to  the  total 
or  partial  separation  of  workers  of  J.R. 
Simplot  Company,  Heyburn,  Idaho.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  workers  of  J.R.  Simplot  Company, 
Heyburn,  Idaho,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  6, 1996,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
theTrade  Actof  1974. 

Signed  in  Washington,  DC,  this  10th  day  of 
July  1997. 
Curtis  K.  Kooaer, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  97-18898  Filed  7-17-97;  8:45  ami 
BIUJNQ  COOE  4S10-3(MI 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-01609] 

J.R.  Simplot  Co.,  Heyburn,  Idaho; 
Revised  Determination  on 
Reconsideration 

On  June  30, 1997,  the  Department,  on 
its  own  motion,  reviewed  the  negative 
determination  regarding  the  petition  for 
workers  of  the  subject  firm.  The  workers 
produce  frozen  potato  products. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  May 
22, 1997,  because  criteria  (3)  and  (4)  of 
paragraph  (a)(1)  of  section  250  of  the 
Trade  Act  of  1974,  as  amended,  were 
not  met.  There  was  no  shift  of 
production  from  the  Heyburn,  Idaho 
plant  to  Canada  or  Mexico,  nor  did  J.R. 
Simplot  import  frozen  potato  products. 
A  survey  of  major  declining  customers 
of  the  subject  firm  revealed  that 
customers  did  not  purchase  frozen 
potato  products  from  Canada  or  Mexico 


during  the  relevant  period.  The  denial 
notice  was  published  in  the  Federal 
Register  on  June  13,  1997  (62  FR  32377). 

A  late  response  to  the  survey 
conducted  by  the  Department  revealed 
that  a  customer  of  the  subject  firm 
increased  import  purchases  of  frozen 
processed  potato  products  from  Mexico 
and/or  Canada  during  the  relevant  time 
period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  from  Canada  and  Mexico  like  or 
directly  competitive  with  frozen 
processed  potato  products,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  J.R.  Simplot 
Company,  Heyburn,  Idaho.  In 
accordance  with  the  provisions  of  the 
Act,  I  make  the  following  certification: 

All  workers  of  J.R.  Simplot  Company, 
Heyburn,  Idaho,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  April  6,  1996.  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  in  Washington.  DC,  this  10th  day  of 
July  1997. 
Curtis  K.  Kooser, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  97-18903  Filed  7-17-97;  8:45  am] 

BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

TA-W-30,  836;  TA-W-30. 837;  and  TA-W- 
30.  837A 

American  Oil  and  Gas  a/k/a  K  N  Energy 
a/k/a  Westar  Transmission  Company  a/ 
kya  H  R  Options,  Inc.;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  26,  1997,  applicable 
to  workers  of  American  Oil  and  Gas  in 
Amarillo,  Texas,  and  the  subject  firms' 
Gathering  and  Processing  Divisions  in 
Pampa,  Texas.  The  notice  was 
published  in  the  Federal  Register  on 
May  9,  1995  (60  FR  24653). 

.\t  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
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workers  produced  crude  oil  and  natural 
gas  products.  Findings  on  review  show 
that  some  of  the  workers  have  had  their 
wages  reported  to  Unemployment 
Insurance  tax  accounts  under  the  new 
parent  company  name,  K  N  Energy,  and 
under  Westar  Transmission  Company 
and  HR  Options,  Inc.  The  intent  of  the 
Department's  certification  is  to  include 
all  workers  of  American  Oil  and  Gas 
who  were  affected  by  increased  imports. 
Accordingly,  the  Department  is 
amending  the  worker  certification  to 
reflect  this  matter. 

The  amended  notice  applicable  to 
TA-W-30,836  is  hereby  issued  as 
follows: 

All  workers  of  American  Oil  and  Gas,  also- 
known  as  K  N  Energy,  also  known  as  Westar 
Transmission  Company  and  also  known  as 
HR  Options,  Inc.,  Amarillo,  Texas  (TA-W- 
30,836),  the  Processing  Division,  Pampa, 
Texas  (TA-W-30, 83 7 A),  and  the  Gathering 
Division,  Pampa,  Texas  (TA-W-30,837B), 
who  became  totally  or  partially  separated 
from  employment  on  or  after  March  7,  1994 
through  April  26,  1997,  are  eligible  to  apply 
for  adjustment  assistance  under  Section  223 
of  the  Trade  Act  of  1974. 

Signed  at  Washington,  D.C.  this  27th  day 
of  June  1997. 

RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-18894  Filed  7-17-97;  8:45  am] 

B4LUNQ  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,477.  TA-W-33,477A] 

Cone  Mills  Corp.,  Haynes  Plant, 
Henrietta,  North  Carolina  and  Cone 
Mills  Corp.,  Rorence  Plant,  Forest  City, 
North  Carolina;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
17,  1997,  applicable  to  all  workers  of 
Cone  Mills  Corporation,  Haynes 
Florence  Plant,  Henrietta,  North 
Carolina.  The  notice  will  soon  be 
published  in  the  Federal  Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department 


incorrectly  identified  the  subject  firm 
plants  and  locations.  The  investigation 
conducted  for  the  subject  firm  was 
conducted  on  behalf  of  the  workers  at 
the  Haynes  Florence  Plant  located  in 
Henrietta,  North  Carolina.  Workers  of 
the  Florence  Plant,  Forest  City,  North 
Carolina  facility  were  inadvertently 
omitted  from  the  certification. 
Accordingly ,  the  Department  is 
amending  the  certification  to  correctly 
identify  the  plants  and  cities  to  read 
Haynes  Plant,  Henrietta,  North  Carolina 
and  Florence  Plant,  Forest  City,  North 
Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Cone  Mills  Corporation  adversely 
affected  by  imports. 

The  amended  notice  applicable  to 
TA-W-33,477  is  hereby  issued  as 
follows: 

All  workers  of  Cone  Mills  Corpwration, 
Haynes  Plant,  Henrietta,  North  Carolina  (TA- 
W-33,477)  and  Florence  Plant,  Forest  City. 
North  Carolina  (TA-W-33,477A)  who 
tiecame  totally  or  partially  separated  from 
employment  on  or  after  April  8.  1996  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  27th  day  of 
June  1997. 
RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  97-18901  Filed  7-17-97;  8:45  am) 

BILLING  COOE  4S10-W-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


(TA-W-33, 113  and  NAFTA-01458] 

Frigldaire  Home  Products  Division  of 
White  Consolidated  Industries 
Greenville,  Michigan;  Dismissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Program  Manager  of  the  Office  of  Trade 
Adjustment  Assistance  for  workers  at 
Frigidaire  Home  Products  Division  of 
White  Consolidated  Indusfries, 
Greenville,  Michigan.  The  review 
indicated  that  the  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 


TA-W-33.  113  and  NAFTA-01458: 
Frigidaire  Home  Products  Division 
of  White  Consolidated  Industries 
Greenville,  Michigan  (July  1.  1997) 

Signed  at  Washington,  D.C.  this  1st  day  of 
)uly.  1997. 
RusseU  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  97-18893  Filed  7-17-97;  8:45  am] 
BILUNG  COOE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  to  Apply  for  Worker 
Adjustnient  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  f)etitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11, 
Chapter  2,  of  the  .^ct.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  28, 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  28, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
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Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 


TA-W 


Signed  at  Washington.  D.C,  this  30th  day 
of  lune,  1997. 
Curtis  K.  Kooaer, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 


Appendix — Petitions  Instituted  on  06/30/97 


33.594 
33.595 
33,596 
33,597 
33,598 
33.599 
33.600 
33,601 
33,602 
33.603 
33,604 
33,605 
33,606 
33,607 
33.608 
33,609 
33.610 
33,611 
33,612 
33,613 
33,614 
33.615 


Subject  firm  (petitioners) 


Hyatt  Manufacturing  (Comp) 

Continental  Sprayers  (Wkrs)  

C  &  H  Apparel  (Comp) 

Zimmer.  Inc  (WVrs) 

Littlestown  Manufacturing  (Wkrs) ... 

H.H.  Cutler  Co  (Comp)  

Best  Power  (Wkrs)  ™ _.. 

A.J.  Apparel  Inc  (Comp)  

Sweatts'  Prefade,  Inc  (Wkrs)  

Eagle  Engineenng  &  Mfg  (Wkrs)  ... 

APV  Crepaco  (USWA)  

Goss  Graphics  Systems  (USWA)  .. 

SpecPnnt,  Inc  (Wkrs)  

LC.  Hokjjngs,  Inc  (UAW) 

Occidental  Oil  &  Gas  Corp  (Comp) 
Occidental  Oil  &  Gas  Corp  (Comp) 
Occidental  Oil  &  Gas  Corp  (Comp) 
Occidental  Oil  &  Gas  Corp  (Comp) 
Baker  School  Specialties  (Comp)  .. 

Fair  Haven  Industnes  (IBT) 

Huntsman  Packaging  (Wkrs)  

Heat-N-Glo  (Comp)  


Location 


Unkxi,  I^J  

El  Paso,  TX 

Milan,  IN 

Warsaw,  IN  

Littlestovim,  PA 

Statesboro,  GA  

Necedah,  Wl  

Rocky  Mount,  NC  .. 

Opp,  AL 

Welcome,  MN  „...^ 

Lake  Mills,  Wl  

Wyomissing,  PA  .... 

OIney,  IL 

Smiths  Creek,  Ml  .. 

BakersfieW.  CA  

Tulsa,  OK  

Uberal,  KS 

Midland,  TX 

Orange,  MA , 

Fair  Haven,  Ml  

Bowling  Green,  KY 
Savage,  MN  


Date  of  peti- 
tkjn 


Product(s) 


06/10/97 
06/10/97 
06/10/97 
06/13/97 
06/16/97 
06/19/97 
06/13/97 
06/1 0«7 
05/05/97 
06/11/97 
06/12/97 
06/06/97 
06/12/97 
06/17/97 
06/16/97 
06/16/97 
06/1 6«7 
06/16/97 
06/17/97 
06/19/97 
06/16/97 
06/10/97 


Traction  Motor  Bearing  and  Journal  Boxes. 

Injection  Molding  for  Trigger  Sprayers. 

Men's  and  Boys'  Shorts,  Underwear  Sets. 

Internal  Fracture  Fixatron  Systems. 

Pants,  Knit  Shirts  for  Toddlers. 

Cutting  and  Screen  Printing  on  Apparel. 

Uninterruptible  Power  Systems. 

T-Shirts,  Tank  Tops. 

Wrangler  Jeans. 

/Vir  Conditioning  and  Heating  Units. 

Food  Processing  and  Refrigeration  Equip. 

Printing  Presses. 

Screen  Printed  Decals. 

Sheetmetal  Enclosures. 

Oil  and  Gas. 

Oil  and  Gas. 

Oil  and  Gas. 

Oil  and  Gas. 

Chalk  and  Marker  Boards. 

Automotive  Sewing  Seats,  Door  Panels. 

Packaging  Materials. 

Gas  and  Wood  Fireplaces  Products. 


(FR  Doc.  97-18904  Filed  7-17-97;  8:45  amj 

MLUNQ  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employnnent  and  Training 
Administration 

(TA-W-29,743E] 

IBM  Corporation  Enterprise  Systems 
l^rge  Scale  Computing  Systems 
Division  and  Its  Successors  Oncluding 
Corporation  Litigation  Analysis  and 
Support  Department),  White  Plains, 
New  York;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  .\ct  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  an 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  June  16, 
1995,  applicable  to  workers  of  IBM 
Corporation,  Enterprise  Systems,  Large 
Scale  Computing  Systems  Division  and 
its  successors  located  in  White  Plains, 
New  York.  The  notice  was  published  in 
the  Federal  Register  on  June  29,  1995 
(60  FR  64454). 

At  the  request  of  petitioners,  the 
Department  has  reviewed  the 
certification  for  workers  at  the  subject 


firm.  InfonnatioD  provided  by  the 
company  shows  that  the  Corporate 
Litigation  Analysis  and  Support 
Department  of  IBM  Corporation 
provided  significant  litigation  activities 
relating  to  the  IBM  Enterprise  Systems 
Division,  and  specifically  to  LSCD 
mainframes. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  subject  firm  who  were  affected  by 
increased  imports.  Accordingly,  the 
Department  is  amending  the  worker 
certification  to  include  the  workers  of 
the  Corporate  Litigation  Analysis  and 
Support  Department  located  in  White 
Plains,  New  York. 

The  amended  notice  applicable  to 
TA-W-29,743E  is  hereby  issued  as 
follows: 

All  workers  of  IBM  Corporation,  Enterprise 
Systems,  Large  Scale  Computing  Systems 
Division  and  its  successors,  including  the 
Corporate  LiUgation  Analysis  and  Support 
Department,  located  in  White  Plains,  New 
York,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  31,  1993  through  March  23,  1997,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  224  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  D.C.  this  27th  day 
of  Jime  1997. 
RuaseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  97-18895  Filed  7-17-97;  8:45  am) 
WLUNG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-32,178;  TA-W-32,178F] 

Kentucky  Apparel  LLP;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  USC  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
29,  1996.  applicable  to  all  workers  of 
Kentucky  Apparel  LLP,  located  in 
Biukesville,  Kentucky.  The  notice  was 
published  in  the  Federal  Register  on 
May  17,  1996  (61  FR  24960). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  received  by  the  company 
shows  that  worker  separations  did  occur 
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during  January,  1997  at  the  Gamaliel, 
Kentucky  facility  of  Kentucky  Apparel 
LLP.  The  workers  produce  denim  jeans. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Kentucky  Apparel  LLP  who  were 
adversely  affected  by  increased  imports 
of  jeans.  Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  Kentucky  Apparel  LLP, 
Gamaliel,  Kentucky. 

The  amended  notice  applicable  to 
TA-W-32,178  is  hereby  issued  as 
follows: 

All  workers  of  Kentucky  Apparel  LLP, 
Burkesville.  Kentucky  (TA-W-32,178)  and 
Gamaliel,  Kentucky  (TA-W-32,178F)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  March  11,  1995  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  D.C.  this  27th  day  of 
June,  1997. 
RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment. 
(PR  Doc.  97-18892  Filed  7-17-97;  8:45  ami 

BILUNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTl-W-33, 562] 

Plaid  Clottiing  Company,  Incorporated, 
Cincinnati,  OH;  Notice  of  Termination 
of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  9,  1997  in  response  to 
a  worker  petition  which  was  filed  on 
May  22,  1997  on  behalf  of  workers  at  the 
Plaid  Clothing  Company,  Incorporated, 
Cincinnati,  Ohio. 

An  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-32,  944  A). 
Consequently,  further  investigation  in 
this  case  would  serve  no  piu-pose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  D.C.  this  2nd  day  of 
July,  1997. 
RusseU  T.  Kile, 

Program  Manager.  Policy  and  Reemployment 
Services,  Office  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  97-18899  Filed  7-17-97;  8:45  am] 

BtLUNG  CODE  4S10-30-M  « 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-32,944;  TA-W-32,944A] 

Plaid  Clothing  Group,  Incorporated,  J. 
Schoeneman  Division,  Chambersburg, 
Pennsylvania;  Plaid  Clothing 
Company,  Incorporated,  Cincinnati, 
Ohio;  Amended  Certification 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  January  8, 
1997,  applicable  to  all  workers  of  Plaid 
Clothing  Group,  Incorporated,  J. 
Schoeneman  Division,  Chambersburg, 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  February  3, 
1997  (62  FR  5050). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
are  expected  to  occur  at  the  subject 
firm's  Cincinnati,  Ohio  location  in 
August  1997  and  continue  through 
December  1997  when  it  closes.  The 
workers  provide  administrative  and 
support  function  services  for  Plaid 
Clothing  Group,  Incorporated. 
Accordingly,  the  Department  is 
amending  the  certification  to  cover 
workers  at  the  subject  firms'  Cincinnati, 
Ohio  location. 

The  intent  of  the  Department's 
certification  is  to  include  ail  workers  of 
Plaid  Clothing  Group,  Incorporated 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-32,944  is  hereby  issued  as 
follows: 

All  workers  of  Plaid  Clothing  Group, 
Incorporated,  J.  Schoeneman  Division, 
Chambersburg,  Pennsylvania  [TA-W- 
32,944),  Plaid  Clothing  Company, 
Incorporated,  Cinciimati,  Ohio  (TA-W- 
944A)  who  became  totally  or  partially 
separated  from  employment  on  or  after 
Novemljer  8,  1995  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington  D.C.  on  this  2nd  day 
of  July,  1997. 

RuaseU  T.  Kile. 

Program  Manager.  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment. 

|FR  Doc.  97-18900  Filed  7-17-97;  8:45  am] 

BILUNQ  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Program  Manager  of  the  Office  of 
Trade  Adjustment  Assistance, 
Employment  and  Training 
Administration,  has  instituted 
investigations  pursuant  to  Section 
221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  28. 
1997. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  I^rogram  Manager.  Office  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  July  28, 
1997. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Program  Manager,  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  N.W.,  Washington,  DC.  20210. 

Signed  at  Washington,  DC,  this  23rd  day  of 
June  1997. 
Curtis  K.  Kooser, 

Acting  Program  Manager.  Policy  and 
Reemployment  Services.  Office  of  Trade 
Adjustment  Assistance. 
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TA-W 


Appendix— Petitions  Instituted  on  06/23/97 


33,581 
33.582 
33,583 
33,584 
33.585 
33.586 
33.587 
33.588 
33.589 
33.590 
33.591 
33.592 
33.593 


Subject  firm  (petitioners) 


Pro-Line  Cap  Co  (Wkrs)  

Pawnee  pants  (UNITE)  — 

Spotlight  Co.,  Inc  (Wkrs) ». 

Lovable  Company  (Wkrs)  

Utica  Corp.  (lAMAW) 

Ford  Electronics  and  Refrig  (UAW) 

Missoun  Service  Center  (Wkrs)  

Miller  Group  (The)  (Co.) 

KAO  Infor  Systems  (Wkrs) 

Maine  Shoe.  Inc  (Wkrs)  

Bel  Ironies  Limited  (Co.)  

Texas  Boot  Co.  (Co.)  

Lithonia  Lighting  (Wkrs)  


Locatk>n 


Bowie.  TX 

Olyphant,  PA 

Ashdown,  AR  .... 
Braselton.  GA  .... 
Whitesboro.  NY  . 

Lansdale.  PA 

Mt.  View.  MO  .... 
Sch'll  Haven,  PA 
Plymouth,  MA .... 
Lewiston.  ME  .... 
Covington,  GA ... 

Lebanon,  TN  

Conyers.  GA  ..... 


Date  of 

petition 


Product(s) 


05/09/97 
06/10/97 
06/06/97 
06/09/97 
06/09/97 
05/23/97 
06/04/97 
06/10/97 
06/03/97 
06/06/97 
06/10/97 
06/11/97 
06/10/97 


Licensed  Baseball  Caps. 

Pants. 

Ladles'  Lingene. 

Ladies'  Bras  and  Panties. 

Turbine  Blades  and  Airfolds  for  jel  engine. 

Anti-Lock  Brake  Sys.  Electronic  Control. 

Uniforms. 

T-Shirts. 

3V2  Inch  Computer  Disks. 

Men's  and  Ladies'  shoes. 

Circuit  Board  Assembly. 

Western  and  Fashion  Boots. 

Industrial  and  fluorescent  light  fixtures. 


[FR  Doc.  97-18906  Filed  7-17-97;  8:45  am) 
BtLLMG  CODE  4S10-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33.210;  TA-W-33,210B] 

Singer  Furniture  Company,  Lenoir, 
North  Carolina;  Singer  Furniture 
Company,  Roanoke,  Virginia; 
Amended  Certification  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  April  17. 
1997,  applicable  to  all  workers  of  Singer 
Furniture  Company.  Lenoir,  North 
Carolina.  The  notice  was  published  in 
the  Federal  Register  on  May  9,  1997  (62 
FR  25659). 

At  the  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  worker  separations 
occurred  during  the  past  year  at  Singer 
Furniture  Company,  Roanoke.  Virginia. 
The  workers  are  engaged  in  employment 
related  to  the  production  of  household 
furniture. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Singer  Furniture  Company  adversely 
affected  by  increased  imports  of 
household  furniture.  Accordingly,  the 
Department  is  amending  the 
certification  to  cover  the  workers  of 
Singer  Furniture  Company,  Roanoke, 
Virginia. 

The  amended  notice  applicable  to 
TA-W-33,210  is  hereby  issued  as 
follows: 

All  workers  of  Singer  Furniture  Company. 
Lenoir.  North  Carolina  (TA-W-33.210),  and 


Roanoke  Virginia  (TA-W-32,210B)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  February  4, 1996  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington  D.C.  on  this  27th  day 
of  July,  1997. 
RiumU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 
Services.  Office  of  Trade  Adjustment. 
(FR  Doc.  97-18890  Filed  7-17-97;  8:45  ami 

BiLUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-O1707] 

Sugar  Cane  Services  Pahokee,  FL; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA),  and  in  accordance  with  Section 
250(a),  Subchapter  D.  Chapter  2,  Title  11. 
of  the  Trade  Act  of  1974.  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  May  27, 1997  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Sugar  Cane  Services,  Pahokee.  Florida. 

This  case  is  being  terminated  because 
the  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  The  NAFTA 
Implementation  Act  specifies  that  no 
certification  may  not  apply  to  any 
worker  whose  last  separation  occurred 
more  than  one  year  before  the  date  of 
the  petition.  Consequently  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 


Signed  at  Washington,  D.C,  this  7th  day  of 
July  1997. 
Curtis  K.  Kooser. 

Acting  Program  Manager.  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  97-18905  Filed  7-17-97;  8:45  am] 

BILUNG  COOE  461(V-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-33,4«8] 

Unocoal  Corporation;  76  Products     » 
Company;  Headquartered  In  Costa 
Mesa,  California  and  Operating  at 
Various  Locations  in  the  State  of 
California;  Notice  of  Tennination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  19,  1997  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Unocol 
Corporation,  76  Products  Company. 
Headquarters  in  Costa  Mesa.  California 
and  operating  at  various  locadons  in  the 
State  of  California. 

All  workers  of  the  subject  firm  are 
covered  under  an  existing  denial  (TA— 
W-33.335)  and  there  is  no  new 
information  to  reopening  the  case. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC  this  2nd  day  of 
July.  1997. 
RusseU  T.  Kile, 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-18891  Filed  7-17-97;  8:45  am] 

BILUNG  COOE  4Sia-30-M 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

|TA-W-33,643] 

Wyeth-Ayerst  Laboratories,  Inc., 
Mason,  Michigan;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
initiated  on  July  7,  1997  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Wyeth-Ayerst 
Laboratories,  Inc..  Mason.  Michigan. 

A  negative  determination  applicable 
to  the  petitioning  group  of  workers  was 
issued  on  August  26,  1996  (TA-W- 
32.484).  No  new  information  is  evident 
which  would  result  in  a  reversal  of  the 
Department's  previous  determination. 
Consequently  further  investigation  in 
this  case  would  serve  no  purpose;  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC  this  7th  day  of 
July.  1997. 
Curtis  K.  Kooser, 

Acting  Program  Manager,  Policy  and  i 

Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  97-18896  Filed  7-17-97;  8:45  am] 
BILUNG  COOE  4610-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-01631,  NAFTA-01631A] 

Cone  Mills  Corp.,  Haynes  Plant, 
Henrietta,  North  Carolina  and  Cone 
Mills  Corp.,  Rorence  Plant,  Forest  City, 
North  Carolina;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
NAFTA  Transitional  Adjustment 
Assistance 

In  accordance  with  Section  250(a), 
Subchapter  2,  Title  11.  of  the  Trade  Act 
of  1974.  as  amended  (19  U.S.C.  2273). 
the  Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  June  17, 
1997.  applicable  to  all  workers  of  Cone 
Mills  Corporation.  Haynes  Florence 
Plant,  Henrietta,  North  Carolina.  The 
notice  will  soon  be  published  in  the 
Federal  Register. 

At  the  request  of  the  State  Agency,  the 
Department  reviewed  the  certificadon 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department 
incorrectly  identified  the  subject  firm 
plants  and  locations.  The  investigation 
conducted  for  the  subject  firm  was 
conducted  on  behalf  of  the  workers  and 
the  Haynes  Florence  Plant  located  in 


Henrietta.  North  Carolina.  Workers  of    " 
the  Florence  Plant,  Forest  City,  North 
Clarolina  facility  were  inadvertently 
omitted  ft'om  the  certification. 
Accordingly,  the  Department  is 
amending  the  certification  to  correctly 
identify  the  plants  and  cites  to  read 
Haynes  Plant.  Henrietta,  North  Carolina 
and  Florence  Plant,  Forest  City,  North 
Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Cone  Mills  Corporation  adversely 
affected  by  imports  from  Mexico. 

The  amended  notice  applicable  to 
NAFTA-01631  is  hereby  issued  as 
follows: 

All  workers  of  Cone  Mills  Corporation, 
Haynes  Plant,  Henrietta.  North  Carolina 
(NAFTA-01631)  and  Florence  Plant,  Forest 
City.  North  Carolina  (NAFTA-01631A)  who 
became  totally  or  partially  separated  from 
employment  on  or  after  April  8,  1996  are 
eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  27th  day  of 
June  1997. 
RusseU  T.  Kile. 

Program  Manager,  Policy  and  Reemployment 

Services,  Office  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  97-18902  Filed  7-17-97;  8:45  am) 

BILUNG  COOE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determination  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistarice  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  June  and  July. 
1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  in  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  direcUy  competitive  with 


articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinadons  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separation  at  the  firm. 
TA-W-33,421:  Exide  Corp..  Frankfort. 

IN 
TA-W-33,570:  Butterick  Co.,  Altoona, 

PA 
TA-W-33.497:  Big  River  Luggage  Co., 

Inc.,  Corpus  Christi,  TX 
TA-W-33,516:  Brown  &  Bigelow.  Inc., 

Hoyle  Products,  East  Saint  Paul, 

MN 
TA-E-33,423:  Mid-Coast  Marine,  Coos 

Bay,  OR 
TA-W-33,515:  ICI  Explosives. 

Aerospace  and  Automotive 

Products,  Tamaqua,  PA 
TA-W-33,535:  General  Pneumatics 

Corp,  Orange,  NJ 
TA-W-33,11 7;  Halliburton  Energy 

Service,  Logging  &•  Perforating 

Product  Service  Line.  Homer,  PA 
In  the  following  cases,  Lhe 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 
TA-W-33,563;  Corona  USA  Corp.,  Fort 

Lee.NJ 
TA-W-33.180;  N.L.C..  Inc.,  Trout  Creek, 

MT 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-33,456:  DMC  Apparel.  Knowille, 

TN 
TA-W-33,444:  The  Genlyte  Group,  Inc., 

E-Lite  Div.,  Cameron,  WV 
Separations  at  the  subject  firm  were 
due  to  a  corporate  decision  to 
consolidate  operations  and  move 
production  to  another  domestic  facility. 
TA-W-33.416:  Shape,  Inc.,  Kennebunk, 

ME 
TA-W-33,289:  CDR  Ridgway,  Ridgway. 

PA 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-33,422:  Rema  Bakeware,  Salena, 

KA 
TA-W-33,3B4:  LFI  North  America,  AIKJ 

A  Language  for  Industry,  Inc., 

Beachwood,  OH 
TA-W-33,585;  Utica  Corp.  Whitesboro, 

NY 
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TA-W-33.529rNorton  McNaugbton, 

Inc..  New  York.  NY 
TA-W-33.538:  American  Magnetics 

Corp.,  Carson,  CA 
Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-33,553:  Thomas  Br  Belts.  LRC 

Electronics.  Horseheads,  NY 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
partially  separated  as  required  for 
certification. 
TA-W-33,430;  Bijur  Lubricating  Corp., 

A  subsidiary  of  Visper  Corp.. 

Bennington.  VT 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  or  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification.  Increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have  not 
contributed  importantly  to  the 
separations  or  threat  thereof,  and  the 
absolute  decline  in  sales  or  production. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued:  the  date  following  the  company 
name  &  location  for  each  determination 
references  the  impact  date  for  all 
workers  for  such  determination. 
TA-W-33.467:  International  Wire 

Group.  Rolling  Prairie.  IN:  April  15, 

1996. 
TA-W-33.502;  Power  Guard.  A  Division 

of  Antec.  Opelika.  AL:  April  27, 

1996. 
TA-W-33.540:  Medanrille  Garment 

Factory.  Div.  of  Universall  Overall 

Co.,  Medanrille.  IN:  May  8.  1996. 
TA-W-33.509:  Church  Dwight  Co.,  Inc.. 

Syracuse.  NY:  May  15.  1996. 
TA-W-33.560;  Zenith  Goldline 

Pharmaceuticals.  Ft.  Lauderdale, 

FL:May27.  1996. 
TA-W-33.544;  Trinity  Industries.  Inc., 

Plant  #102— Rail'car  Div., 

Greenville.  PA:  May  20.  1996. 
TA-W-33.466:  C-Cor  Electronics,  Inc., 

Reedsville.  PA:  April  15,  1996. 
TA-W-33,4B9:  Frigidaire  Co.,  Athens, 

TN:May6,  1996.  1996. 
TA-W-33.507:  Guardian  Industries 

Corp..  Falconer.  NY:  May  6.  1996. 
TA-W-33.486:  Item  Umited  A.K.A. 

Melanzona  &■  Impasse  Limited,  New 

York.  NY:  May  7,  1996. 
TA-W-33.543:  Greater  Texas  Finishing 

Corp..  El  Paso.  TX:  May  20,  1996. 
TA-W-33,334:  LAN  Technologies,  Inc., 

Pueblo  CO:  March  5.  1996. 


TA-W-33.559:  Dunbrooke,  Div.  of 

American  Marketing  Industries, 

Inc.,  Mt.  Vemon,  MO:  May  22,  1996. 
TA-W-33.521;  Boise  Cascade  Corp., 

Timber  and  Wood  Products  Div., 

Yakima.  WA:  May  14,  1996. 
TA-W-33,557  &-  A;  Knapp  Shoes, 

Brockton.  MA  and  Holbrook,  MA: 

May  14.  1996. 
TA-W-33.524:  Standard  Industries. 

Inc..  San  Antonio.  TX:  May  12, 

1996. 
TA-W-33.411:J.R.  Simplot  Co..  Food 

Group.  Caldwell.  ID:  March  24, 

1996. 
TA-W-33.425:  Anchor  Bay  Corp.. 

Denver.  CO:  April  17,  1996. 
TA-W-33,477;  Cone  Mills  Corp..  Haynes 

Florence  Plant.  Henrietta.  NC:  April 

8.  1996. 
TA-W-33,534;  Milaca  Mills,  Inc., 

Milaca.  MN:  May  17.  1996.  1996. 
TA-W-33,396;  Alofs  Manufacturing  Co., 

Grand  Rapids,  MI:  March  25.  1996. 
TA-W-33,399;  Tri-Con  Industries.  Ud., 

Columbia.  MO:  March  27,  1996. 
TA-W-33,492:  K-D  Industries.  Inc..  Div. 

of  Lees  Manufacturing  Co.,  Inc., 

Blountsville.  AL:  May  2.  1996. 
TA-W-33,366:  Lacy  Diversified 

Industries,  Jessup  Door  Co.  Div., 

Dowagiac,  MI:  February  22.  1996. 
TA-W-33,579;  AMP,  Inc.,  Advanced 

Cable  Systems  Div.,  Middletown, 

PA:  June  6,  1996. 
TA-W-33,545;  CNI.  Inc.,  Port  Huron. 

MI:  May  21.  1996. 
TA-W-33.564:  Hudson  Valley  Tree 

A/K/A  Noma  International  of 

Canada.  Newburg,  NY:  May  5.  1996. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a)  Subchapter  D.  Chapter  2,  Title  H, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  June  and 
July,  1997. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 


(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  in  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-01670;  Anvil  Knitwear. 

Inc  .,  Aynor,  SC 
NAFTA-TAA-01545;  Owens-Illinois 

Closure.  Inc..  Erie,  PA 
NAFTA-TAA-01619:  Alofs 

Manufacturing  Co.,  Grand  Rapids, 

MI 
NAFTA-TAA-C1642:  The  Genlyte 

Group,  Inc..  E-Lite  Div.,  Cameron. 

WV 
NAFTA-TAA-C1647:  Big  River  Luggage 

Co.,  Inc..  Corpus  Christi,  TX 
NAFTA-TAA-01 728;  Flowers 

Industries,  Inc.,  Aunt  Fannys 

Bakery  of  PA..  Inc..  North  East.  PA 
NAFTA-TAA-01694:  ICI  Explosives, 

Aerospace  and  Automotive 

Products,  Tamaqua,  PA 
NAFTA-TAA-01682;  Butterick  Co.. 

Altooma,  PA 
NAFTA-TAA-01657;  Johnstown 

America  Corp.,  Johnstown,  PA 
NAFTA-TAA-01677;  Suckle  Corp., 

Scranton.  PA 
NAFTA-TAA-01636;  Unocal  Corp..  76 

Products  Co.  Headquartered  in 

Costa  Mesa.  CA  and  Operating  at 

Various  Locations  in  the  State  of 

CA 
NAFTA-TAA-01430;  Halliburton 

Energy  Services,  Logging  and 

Perforating  Product  Service  Line, 

Homer  City,  PA 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

NAFTA-TAA-01613;  Rip  Curl,  dibia 
Lowers.  Inc.,  Oceanside,  CA 
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Worker  separations  at  the  subject  firm 
occurred  prior  to  March  25.  1996,  the 
date  of  earliest  certification  under 
legislation. 

NAFTA-TAA-4J1672;  Thomas  &■  Betts, 
LRC  Electronics,  Horseheads,  NY 

A  significant  number  or  proportion  of 
the  workers  in  such  workers'  firm  or  an 
appropriate  subdivision  have  not 
become  totally  or  partially  separated 
from  employment. 

Affirmative  Determinations  NAFTA- 
TAA 

The  following  certifications  have  been 
issued;  the  date  follovring  the  company 
name  and  location  for  each 
determination  references  the  impact 
date  for  all  workers  for  such 
determination. 

NAFTA-TAA-01603;  J.R.  Simplot  Co.. 

Food  Group,  Caldwell.  ID:  March 

24,  1996. 
NAFTA-TAA-01662;  Springlift  Corp.. 

Div.  of  Attwood  Corp.,  Monticello, 

AR:Mayl2,  1996. 
NAFTA-TAA-01 680;  Holland  AtlanUc 

Hitch  Co.,  Denmark,  SC:  May  28, 

1996. 
NAFTA-TAA-01652:  Guardian 

Industries  Corp..  Falconer.  NY:  May 

2,  1996. 
NAFTA-TAA-01598;  Tri-Con 

Industries,  Ltd,  Columbia,  MO: 

March  27,  1996. 
NAFTA-TAA-01 631;  Cone  Mills  Corp., 

Haynes  Florence  Plant,  Henrietta, 

NC:  April  8,  1996. 
NAFTA-TAA-01 665;  American 

Magnetics  Corp..  Carson,  CA:  May 

16,  1996. 
NAFTA-TAA-01666;  Frigidaire  Co.. 

Athens.  TN:  May  6,  1996. 
NAFTA-TAA-01 650;  C-Cor  Electronics. 

Inc.,  Reedsville.  PA:  April  30,  1996. 
NAFTA-TAA-01 691;  AMP.  Inc., 

Advanced  Cable  Systems  Div., 

Middletown.  PA:  June  6.  1996. 
NAFTA-TAA-01 654;  Standard 

Industries.  Inc.,  San  Antonio,  TX: 

May  12,  1996. 
NAFTA-TAA-01658;  Sandvik  Rock 

Tools.  Inc.,  Houston.  TX:  May  15. 

1996. 
NAFTA-TAA-01668;  Greater  Texas 

Finishing  Corp..  El  Paso,  TX:  May 

20,  1996. 
NAFTA-TAA-O1608;  United 

Technologies  Automotive,  Inc.. 

Zanesville,  OH:  March  25,  1996. 
NAFTA-TAA-01681;  Medanrille 

Garment  Factory,  Div.  of  Universal 

Overall  Co.,  Medanrille.  IN:  May  8. 

1996. 
NAFTA-TAA-01 700;  International  Wire 

Group,  Rolling  Prairie,  IN:  June  4, 

1996. 


NAFTA-TAA-01671;  Trinity  Industries. 

Inc.,  Plant  #102— Railcar  Div., 

Greenville,  PA:  May  20,  1996. 
NAFTA-TAA-01 739;  ABL  Engineering, 

Inc..  Mentor.  OH:  May  9,  1996. 
NAFTA-TAA-01 776;  Littlestown  Mfg 

Co.,  Strouse-BaerDiv..  Littlestown, 

PA:  June  16,  1996. 
NAFTA-TAA-01 701 ;  C  and  H  Apparel, 

Milan,  TN:  June  10.  1996. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  June  and 
July,  1997.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-4318.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  July  10,  1997. 
Curtis  K.  Kooser, 

Acting  Program  Manager,  Policy  and 
Reemployment  Services,  Office  of  Trade 
Adjustment  Assistance. 
[PR  Doc.  97-18897  Filed  7-17-97;  8:45  am) 

BILUNQ  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  Part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  Part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 


accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  tn  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  Parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  Part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  N.W.,  Room  S-3014, 
Washington,  D.C.  20210. 

Modifications  to  General  Wage 
Determination  Decisions 

The  number  of  decisions  listed  in  the 
Government  Printing  Office  document 
entitled  "General  Wage  Determinations 
Issued  Under  the  Davis-Bacon  and 
Related  Acts  "  being  modified  are  listed 
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by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MA970016  (Feb.  14.  1997) 
Maine 

ME970025  (Feb.  14,  1997) 
New  Hampshire 

NH970017  (Feb.  14,  1997) 
New  Jersey 

NI9 70009  (Feb.  14.  1997) 
Rhode  Island 

RI970006  (Feb.  14,  1997) 

Volume  11 

Delaware 

DE970OO8  (Feb.  14, 1997) 
Maryland 

MD970045  (Feb.  14. 1997) 
Pennsylvania 

PA970O24  (Feb.  14.  1997) 

PA970O50  (Feb.  14.  1997) 

Volume  ni 
None 
Volume  rV 

Illinois 

IL970001  (Feb.  14.  1997) 
Indiana 

IN970OO1  (Feb.  14.  1997) 

IN970OO2  (Feb.  14,  1997) 

rN970003  (Feb.  14.  1997) 

IN970004  (Feb.  14.  1997) 

IN9 70006  (Feb.  14.  1997) 

IN970016  (Feb.  14,  1997) 

IN970017  (Feb.  14.  1997) 

IN970018  (Feb.  14,  1997) 

IN970020  (Feb.  14.  1997) 

[N970059  (Feb.  14.  1997) 

IN970060  (Feb.  14,  1997) 

IN970061  (Feb.  14,  1997) 
Wisconsin 

WI970049  (Feb.  14,  1997) 

Volume  V 

Texas 

TX970O18  (Feb.  14,  1997) 
TX970100  (Feb.  14,  1997) 
TX970114(Feb.  14,1997) 

Volume  V7 

Washington 

W,^970023  (Feb.  14,  1997) 
WA970O26  (Feb.  14,  1997) 

Volume  VU 

California 

CA970001  (Feb.  14,  1997) 
CA970033  (Feb  14, 1997) 
CA970037  (Feb.  14, 1997) 
CA970049  (Feb.  14.  1997) 
CA970050  (Feb  14.  1997) 
CA970051  (Feb.  14,  1997) 
CA970052  (Feb.  14,  1997) 
CA970053  (Feb.  14,  1997) 
CA970054  (Feb.  14,  1997) 
CA970055  (Feb.  14.  1997) 
C:A970056  (Feb.  14,  1997) 
CA970O57  (Feb.  14,  1997) 
CA970058  (Feb.  14,  1997) 
CA970059  (Feb.  14,  1997) 
QA970060  (Feb.  14,  1997) 
CA970061  (Feb.  14, 1997) 


CA970O62 
CA970063 
CA970064 
CA9  70065 
CA970066 
CA970067 
C:A970068 
CA970069 
CA970070 
CA970071 
CA970072 
CA970073 
CA970074 
CA970075 
CA970076 
CA970077 
CA970078 
CA970079 
CA970080 
CA970081 
CA970082 
CA970083 


(Feb.  14. 
(Feb.  14, 
(Feb.  14. 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14, 
(Feb.  14 
(Feb.  14 
(Feb.  14 
(Feb.  14 


1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 
1997) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  The  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

The  general  wage  determinations 
issued  under  the  Davis-Bacon  and 
related  Acts  are  available  electronically 
by  subscription  to  the  FedWorld 
Bulletin  Board  System  of  the  National 
Technical  Information  Service  (NTIS)  of 
the  U.S.  Department  of  Commerce  at 
(703) 487-4630. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
8ubscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the 
seven  separate  volumes,  arranged  by 
State.  Subscriptions  include  an  annual 
edition  (issued  in  January  or  February) 
which  includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  are 
distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  11th  day  of 
July  1997. 
Carl  |.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 
(FR  Doc.  97-18673  Filed  7-17-97;  8:45  am] 

BILUNG  CODE  4S10-Z7-M 


DEPARTMEI^  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-97-41] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Safety  Testing  and 
Certification  (29  CFR  1910.7(e)(1)(l)) 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
requirements  contained  in  29  CFR 
1910.7.  The  Agency  is  particularly 
interested  in  comments  which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 

submitted  on  or  before  September  16, 

1997. 

ADDRESSES:  Comments  are  to  be 

submitted  to  the  Docket  Office,  Docket 

No.  ICR-97^1,  Occupational  Safety 

and  Health  Administration,  U.S. 
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Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  E.  Pipkin,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone  219- 
8161,  ext.  125.  Copies  of  the  referenced 
information  collection  request  are 
available  for  inspection  and  copying  in 
the  Docket  Office  and  will  be  mailed  to 
persons  who  request  copies  by 
telephoning  Theda  Kenney  at  (202)  219- 
8061,  ext.  100,  or  Barbara  Bielaski  at 
(202)  219-8067,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  for  Safety  Testing  and 
Certification  OSHA's  WebPage  on  the 
Internet  at  http://www.08ha.gov/  and 
clock  on  "standards." 

SUPPLEMENTARY  INFORMATION: 

L  Back^Dund 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

A  number  of  OSHA's  standards 
require  certain  equipment  to  be  "tested" 
(or  "approved")  by  a  "nationally 
recognized  testing  laboratory"  (NRTL). 
In  order  for  an  organization  to  meet  the 
definition  of  a  NRTL,  it  must  be 
"recognized"  by  OSHA  and  laboratories 
must  apply  to  OSHA  for  recognition. 
Recognition  is  granted  after  OSHA 
determines  that  the  organization  meets 
certain  criteria.  OSHA  can  only  make 
this  determination  after  reviewing  and 
evaluating  "information"  provided  by 
the  organizations  seeking  such 
recognition.  The  applicant  would  have 
to  provide  OSHA  with  sufficient 
information  and  detail  to  demonstrate 
that  the  applicant  meets  the  definition 
of  a  NRTL  and  that  it  has  the  capability 
to  test  and  examine  equipment  and 
materials  for  fire  or  electrical  safety. 
More  specifically,  the  applicant  must 
demonstrate  that  it  has  the  facilities, 
equipment,  trained  staff,  test  procedures 


and  calibration,  and  quality  control 
programs. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (0MB)  approval  of  the 
paperwork  collection  requirements 
contained  in  29  CFR  1910.7  (currently 
approved  under  0MB  Control  No.  1218- 
0147). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor, 
Occupational  Safety  and  Health 
Administration. 

Title:  Safety  Testing  and  Certification 
(29  CFR  1910.7). 

OMB  Number:  1218-0147. 

Agency  Number:  Docket  Number  ICR- 
97-41. 

Affected  Public:  State  of  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  12. 

Frequency:  Varies. 

Average  Time  per  Response:  65  hours. 

Estimated  Total  Burden  Hours:  600. 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Signed  at  Washington,  D.C.,  this  14th  day 
of  July  1997. 
)ohn  F.  Martonik. 

Acting  Director,  Directorate  of  Safety 
Standards  Programs. 

[FR  Doc.  97-18984  FUed  7-17-97;  8:45  am) 
BtLUNQ  CODE  4510-26-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  tCR-97-40] 

Agench  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Shipyard 
Certification  Records  (29  CFR 
1915.113(b)(1)  and  29  CFR 
1915.172(dH-Test  Certifications 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 


understood,  and  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  is  soliciting 
comments  concerning  the  proposed 
approval  of  the  paperwork  requirements 
of  29  CFR  1915.113(b)(1)  and 
1915.1 72(d).  when  all  shackles  and 
hooks  for  which  no  applicable 
manufacturer's  recommendations  are 
available  and  when  portable,  unfired 
pressure  vessels  are  not  built  to  the  code 
requirements  of  29  CFR  1915.172(a). 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  16. 
1997. 

ADDRESSES:  Comments  are  to  be 
submitted  to  the  Docket  Office,  Docket 
No.  ICR-97-40,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-2625, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210.  Telephone: 
(202)  219-7894.  Written  comments 
limited  to  10  pages  or  less  in  length  may 
also  be  transmitted  by  facsimile  to  (202) 
219-5046, 

FOR  FURTHER  INFORMATION  CONTACT: 
Odet  Shaw,  Directorate  of  Safety 
Standards  Programs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3605, 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210.  Telephone: 
(202)  219-7234,  ext.  121.  Copies  of  the 
referenced  information  collection 
request  are  available  for  inspection  and 
copying  in  the  Docket  Office  and  will  be 
mailed  to  persons  who  request  copies  by 
telephoning  Theda  Kennedy  at  (202) 
219-8061  ext.  100.  or  Barbara  Bielaski  at 
(202)  219-8076,  ext.  142.  For  electronic 
copies  of  the  Information  Collection 
Request  on  the  certification  provisions 
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in  29  CFR  1915.113(b)(1)  (Shackles  and 
Hooks)  and  29  CFR  1915.172(d) 
(Portable  Air  Receivers  and  Other 
Unfired  Pressure  Vessels,  contact 
OSHA's  WebPage  on  the  Internet  at 
http://www.osha.gov/  and  click  on 
"standards." 


SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Occupational  Safety  and  Health 
Act  of  1970  (the  Act)  authorizes  the 
promulgation  of  such  health  and  safety 
standards  as  are  necessary  or 
appropriate  to  provide  safe  or  healthful 
employment  and  places  of  employment. 
The  statute  specifically  authorizes 
information  collection  by  employers  as 
necessary  or  appropriate  for  the 
enforcement  of  the  Act  or  for  developing 
information  regarding  the  causes  and 
prevention  of  occupational  injuries, 
illnesses,  and  accidents. 

The  test  certification  records  required 
in  29  CFR  1915.113(b)(1)  and  29  CFR 
1915.172(d)  are  necessary  to  assure 
compliance  with  the  requirement  for 
shackles  and  hooks  and  portable  air 
receivers  and  other  unfired  pressure 
vessels  in  shipyards.  They  are  intended 
to  assure  that  the  certification  records 
required  for  these  examinations  and 
tests  are  maintained. 

n.  Current  Actions 

This  notice  requests  an  extension  of 
the  current  Office  of  Management  and 
Budget  (0MB)  approval  of  the  test 
certification  requirements  contained  in 
29  CFR  1915.113(b)(1)  and  1915.172(d) 
(currently  approved  under  OMB  Control 
No.  1218^210). 

Type  of  Review:  Extension. 

Agency:  U.S.  Department  of  Labor. 
Occupational  Safety  and  Health 
Administration. 

Title:  Shipyard  Certification  Records 
(29  CFR  1915.113(b)(1)  and  29  CFR 
1915.172(d)— Test  Certifications. 

OMB  Number.  121 8-. 

Agency  Number:  ICR-97-40. 

Affected  Public:  State  of  local 
governments;  Business  or  other  for- 
profit. 

Number  of  Respondents:  900. 

Ferequency:  Quarterly,  Yearly. 

Average  Time  per  Response:  10 
minutes  (.17  hr.). 

Estimated  Total  Burden  Hours:  1,846. 

7"ota/  Annualized  Capital/Startup 
Costs:  $0. 

Signed  at  Washington,  D.C..  this  14th  day 
of  July  1997. 

|ohn  F.  Martonik, 

Acting  Director,  Directorate  of  Safety 
Standards  Programs. 

[FR  Doc.  97-18985  Filed  7-17-97;  8:45  am] 
BtLUNO  cooe  4sia-M-u 


NATIONAL  BANKRUPTCY  REVIEW 

COMMISSION 

Meeting 

AGENCY:  National  Bankruptcy  Review 

Commission. 

ACTION:  Notice  of  public  meeting. 

TIME  AND  DATE:  Monday,  August  11, 
1997;  8:30  a.m.  to  5:30  p.m.  and 
Tuesday,  August  12,  1997;  8:30  a.m.  to 
5:00  p.m. 

POCE:  Federal  Judicial  Center/ 
Education  Center  Auditorium, 
Thurgood  Marshall  Federal  Judiciary 
Building,  One  Columbus  Circle,  N.E., 
Washington,  D.C.  It  is  recommended 
that  the  public  use  the  South  Lobby 
entrance  to  the  meeting  site. 
STATUS:  The  meeting  will  be  open  to  the 
public. 

NOTICE:  At  its  public  meeting,  the 
Conmiission  will  consider  general 
administrative  matters  and  substantive 
agenda  items  including  tax  issues,  data 
collection  and  dissemination, 
transnational  insolvencies,  consumer 
debtor  education,  small  business  and 
single  asset  bankruptcies,  and 
dischargeability  issues.  Other 
substantive  matters  include:  Chapter  11, 
consumer  bankruptcy,  government,  the 
use  of  mediators  and  examiners,  and 
service  to  the  estate  and  ethics.  Two 
open  forum  sessions  for  public 
participation  are  tentatively  scheduled 
for  August  11,  1997  from  4:30  p.m.  to 
5:30  p.m.  and  August  12,  1997  from  3:45 
p.m.  to  5:00  p.m.  The  dates  and  times 
for  the  open  forum  sessions  are  subject 
to  change. 

SUPPLEMENTARY  INFORMATION:  Any 
individual  or  organization  who  wants  to 
make  an  oral  presentation  to  the 
National  Bankruptcy  Review 
'  Commission  concerning  the 
Commission's  statutory  responsibilities 
may  do  so  at  the  open  forum  sessions. 
Persons  who  would  like  to  make  an  oral 
presentation  to  the  Commission  at  the 
open  forum  sessions  should  register  in 
advance  by  contacting  the  National 
Bankruptcy  Review  Commission  at 
(202)  273-1813  no  later  than  5:00  p.m. 
EST  on  August  10,  1997  or  register  in 
person  at  the  National  Bankruptcy 
Review  Commission  registration  desk  at 
the  meeting  site.  Open  forum  registrants 
are  asked  to  provide  their  name, 
organization  (if  applicable),  address  and 
phone  number.  If  the  volume  of  requests 
to  speak  at  the  open  forum  sessions 
exceeds  the  time  available  to 
accommodate  all  such  requests,  the 
speakers  will  be  chosen  on  the  basis  of 
order  of  registration. 

Oral  presentations  will  be  limited  to 
five  minutes  per  speaker.  Persons 


speaking  at  the  open  forum  sessions  are 
requested,  but  not  required,  to  supply 
twenty  (20)  copies  of  their  written 
.  statements  prior  to  their  presentations  to 
the  National  Bankruptcy  Review 
Commission,  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E.,  Suite  5-130, 
Washington,  DC  20544.  Written 
submissions  are  not  subject  to  any 
limitations. 

CONTACT  PERSONS  FOR  FURTHER 
INFORMATION:  Contact  Susan  Jensen- 
Conklin  or  Carmelita  Pratt  at  the 
National  Bankruptcy  Review 
Commission,  Thurgood  Marshall 
Federal  Judiciary  Building,  One 
Columbus  Circle,  N.E.,  Suite  5-130, 
Washington,  D.C.  20544;  Telephone 
Number:  (202)  273-1813. 
Susan  Jensen-Conklin, 
General  Counsel. 
[PR  Doc.  97-18952  Filed  7-17-97;  8:45  am] 

BILUNG  COOE  6820-36-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  8:15  a.m.,  Wednesday, 
July  23, 1997. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047,  1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Requests  from  Federal  Credit 
Unions  to  Convert  to  a  Community 
Charter. 

2.  Requests  from  Federal  Credit 
Unions  to  Expand  their  Conmiunity 
Field  of  Membership. 

3.  Appeal  from  a  Federal  Credit  Union 
of  the  Regional  Director's  Approval  of  a 
Federal  Credit  Union's  Name  Change. 

4.  Proposed  National  Small  Credit 
Union  Development  Program 
(NSCUDP). 

5.  Midsession  Budget  Review. 

6.  Proposed  Amendments  to 
Interpretive  Ruling  and  Policy 
Statement  (IRPS)  94-1,  Chartering 
Manual. 

7.  Proposed  Rule:  Amendments  to 
Section  701.21(h),  Member  Business 
Loans. 

8.  Final  Rule:  Amendment  to  Section 
701.21(c)(7)(ii)(C).  Interest  Rate  Ceiling. 

9.  Request  for  Approval  of  an 
Investment  Pilot  Program. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  97-19042  Filed  7-15-97;  4:31  pm) 

BIUJNQ  COOE  7S36-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  10:30  a.m.,  Tuesday.  July 
22,  1997. 

PLACE:  Board  Room,  7th  Floor,  Room 
7047,  1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Administrative  Actions  under 
Section  205  of  the  Federal  Credit  Union 
Act  and  Section  708b  of  NCUA's  Rules 
and  Regulations.  Closed  pursuant  to 
exemption  (8). 

2.  Administrative  Action  under 
Sections  125  and  206  of  the  Federal 
Credit  Union  Act  and  Section  708b  of 
NCUA's  Rules  and  Regulations.  Closed 
pursuant  to  exemption  (8). 

3.  Proposed  National  Small  Credit 
Union  Etevelopment  Program 
(NSCUDP).  Closed  pursuant  to 
exemptions  (2),  (6)  and  (8). 

4.  Personal  Actions.  Closed  pursuant 
to  exemptions  (2)  and  (6). 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Baker,  Secretary  of  the  Board, 

Telephone  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  97-19043  Filed  7-1S-97;  4:31  pm] 

HLUNG  CODE  753S-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  30-30691-ClvP;  ASLBP  No.  97- 
730-02-ClvP] 

Bamett  Industrial  X-Ray,  Inc.; 
Establishment  of  Atomic  Safety  and 
Licensing  Board 

Piu^uant  to  delegation  by  the 
Commission  dated  December  29,  1972, 
published  in  the  Federal  Register.  37  FR 
28710  (1972),  and  Sections  2.105,  2.700, 
2.702,  2.714.  2.714a.  2.717.  2.721.  and 
2.772(j)  of  the  Commission's 
Regulations,  all  as  amended,  an  Atomic 
Safety  and  Licensing  Board  is  being 
established  to  preside  over  the  following 
proceeding. 


Bamett  Industrial  X-Ray,  Inc.;  Order 
Imposing  Civil  Monetary  Penalty 

This  Board  is  being  established 
pursuant  to  the  request  of  Bamett 
Industrial  X-Ray.  Inc.  for  an 
enforcement  hearing.  The  hearing 
request  was  made  in  response  to  an 
Order  issued  by  the  Director,  Office  of 
Enforcement,  dated  May  23,  1997, 
entitled  "Order  Imposing  Civil 
Monetary  Penalty"  (62  FR  30346,  June 
3,  1997). 

The  Board  is  comprised  of  the 
following  administrative  judges: 
B.  Paul  Cotter.  Jr..  Chairman,  Atomic 

Safety  and  Licensing  Board  Panel. 

U.S.  Nuclear  Regulatory  Commission. 

Washington.  D.C.  20555 
Dr.  Richard  F.  Cole,  Atomic  Safety  and 

Licensing  Board  Panel,  U.S.  Nuclear 

Regulatory  Commission,  Washington, 

D.C.  20555 
Dr.  Thomas  S.  EUeman,  704  Davidson 

Street,  Raleigh,  NC  27609 

All  correspondence,  documents  and 
other  materials  shall  be  filed  with  the 
Judges  in  accordance  with  10  CFR 
§  2.701.  /s/  B.  Paul  Cotter,  Jr. 

Issued  at  Rockville,  Maryland,  this  14th 
day  of  July  1997. 
B.  Paul  Cotter,  )r.. 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 

(FR  Doc.  97-18968  Filed  7-17-97;  8:45  am] 

BILUNG  COOE  7Sai>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Nuclear  Byproduct  Material  Risk 
Review  Group 

agency:  U.S.  Nuclear  Regulatory 

Commission. 

ACTION:  Establishment  of  working  group 

and  notice  of  meeting. 

SUMMARY:  The  Nuclear  Byproduct 
Material  Risk  Review  Group,  consisting 
of  representatives  from  the  U.S.  Nuclear 
Regulatory  Commission  and  an 
Agreement  State,  has  been  formed  in 
response  to  Commission  direction  in  a 
Staff  Requirements  Memorandum  (SRM) 
dated  April  15,  1997.  The  SRM 
instructed  the  staff  to  reexamine  the 
applicability  of  risk-informed, 
performance-based  or  risk- informed, 
less  prescriptive  approaches  to 
regulation  of  nuclear  material.  The 
working  group  will  meet  at  NRC 
Headquarters  in  Rockville,  Maryland 
from  July  21  through  July  24,  1997,  in 
order  to  refine  plans  for  a  multi- 
dimensional characterization  of  the  risk 
associated  with  nuclear  byproduct 
material  and  to  develop  a  statement  of 


work  for  contractor  evaluation  of  that 
risk. 

DATES  AND  TIMES:  The  working  group 
will  meet  in  closed  session  on  July  21 
and  22,  1997,  from  7:30  a.m.  to  4:00 
p.m.,  to  develop  the  statement  of  work. 
The  working  group  will  meet  in  open 
session  on  July  23,  1997.  from  7:30  a.m. 
to  4:00  p.m.  and  on  July  24,  1997,  from 
7:30  a.m.  to  12:00  noon,  to  refine  plans 
for  a  multi-dimensional  characterization 
of  the  risk  associated  with  nuclear 
byproduct  material. 
ADDRESSES:  U.S.  Nuclear  Regulatory 
Commission,  Two  White  Flint  North, 
11545  Rockville  Pike.  Room  T10A17, 
Rockville,  MD,  20852-2738,  on 
Monday.  July  21.  Tuesday,  July  22.  and 
Thursday.  July  24,  1997.  U.S.  Nuclear 
Regulatory  Commission.  One  White 
Flint  North,  11555  Rockville  Pike,  Room 
01F5,  Rockville.  MD,  20852-2738.  on 
Wednesday,  July  23,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  1.  Seng,  US  Nuclear  Regulatory 
Commission.  Office  of  Nuclear  Material 
Safety  and  Safeguards,  MS  T8F5, 
Washington,  DC  20555,  telephone  (301) 
415-7901,  e-mail  dis@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  As  part  of 
the  Commission's  Strategic  Assessment 
and  Ret)aselining  efforts,  an  April  15. 
1997,  SRM  related  to  NRC's  Direction 
Setting  Issue  12,  Risk-Informed. 
Performance- Based  Regulation, 
included,  in  part.  Commission  direction 
that  the  staff  reexamine  the  applicability 
of  risk- informed,  performance-based  or 
risk-informed,  less  prescriptive 
approaches  to  regulation  of  nuclear 
material.  In  response  to  that  direction, 
the  Nuclear  Byproduct  Material  Risk 
Review  Group  will  identify  and 
document  a  technical  basis  for  a  risk- 
informed  approach  to  the  regulation  of 
nuclear  byproduct  material,  and  will 
develop  plans  for  a  graded  approach  to 
nuclear  byproduct  material  regulation 
based  on  risk  information.  The  working 
group's  activities  encompass  areas 
addressed  in  Title  10  of  the  Code  of 
Federal  Regulations  Parts  30-36  and  39. 
The  group's  approach  will  involve 
systematic  evaluations  of  the  "nuclear 
byproduct  material  systems."  Nuclear 
byproduct  material  systems  will  be 
defined  as  broadly  as  is  necessarj'  to 
identify  the  real-world  risks  associated 
with  them  (encompassing  part  39, 
Licenses  and  radiation  safety 
requirements  for  well  logging. 

The  group's  approach  will  involve 
systematic  evaluations  of  the  "nuclear 
byproduct  material  systems".  Nuclear 
byproduct  material  systems  will  be 
defined  as  broadly  as  is  necessarv'  to 
identify  the  real-world  risks  associated 
with  them  (ranging  from  normal  use  of 
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the  material,  to  public  perceptions 
during  and  after  an  event).  The 
approach  will  include  consideration  of 
the  activities  of  Agreement  States' 
regulatory  programs  where  appropriate, 
and  the  group  will  consider  the  effects 
of  its  recommendations  on  Agreement 
States. 

Committee  Organizatioii  and 
Operations 

Dennis  Serig.  NRC,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  has 
been  selected  as  chairman.  Other 
members  are  Elizabeth  Ullrich,  NRC, 
Region  I;  John  Lubinski,  NRC,  Office  of 
Nuclear  Material  Safety  and  Safeguards; 
John  Randall,  NRC,  Office  of  Nuclear 
Regulatory  Research;  and  Nancy 
Daugherty,  State  of  Colorado. 

Committee  Meetings 

The  working  group  will  meet  at 
approximately  monUily  intervals  in  the 
Washington,  DC,  area,  or  at  other 
locations  agreed  updn  by  the  working 
group  members.  Meetings  will  be 
announced  in  advance  through  the  NRC 
Public  Meeting  Notice  System  and,  with 
some  exceptions,  will  be  open  for  public 
observation.  Persons  attending  working 
group  meetings  will  be  welcome  to 
provide  comments  to  the  working  group 
for  its  consideration,  either  in  written 
form  or  orally,  at  times  specified  by  the 
working  group  chair. 

Dated  at  RockviUe,  Maryland  this  14th  day 
of  July.  1997. 

For  the  Nuclear  Regulatory  Commission. 
Frederick  C.  Combs. 

Deputy  Director.  Division  of  Industrial  and 
Medical  Nuclear  Safety.  Office  of  Nuclear 
Matenal  Safety  and  Safeguards. 
(FR  Doc.  97-18994  Filed  7-17-97;  8:45  am) 

BILUNQ  COOE  7S9O-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-244] 

Rochester  Gas  ar^d  Electric 
Corporation;  RE.  Ginna  Nuclear  Power 
Plant;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  exemption 
from  certain  requirements  of  its 
regulations  for  Facility  Operating 
License  No.  DRP-18  issued  to  Rochester 
Gas  and  Electric  Corporation  (the 
licensee),  for  operation  of  the  R.E.  Ginna 
Nuclear  Power  Plant  located  in  Wayne 
County,  New  York. 


Environmental  Assessment 

Identification  of  Proposed  Action 

The  proposed  action  would  exempt 
Rochester  Gas  and  Electric  Corporation 
from  the  requirements  of  10  CFR  70.24, 
which  requires  a  monitoring  system  that 
will  energize  clear  audible  alarms  if 
accidental  criticality  occurs  in  each  area 
in  which  special  nuclear  material  is 
handled,  used,  or  stored.  The  proposed 
action  would  also  exempt  the  licensee 
from  the  reqjiirements  to  maintain 
emergency  procedures  for  each  area  in 
which  this  licensed  special  nuclear 
material  is  handled,  used,  or  stored  to 
ensure  that  all  personnel  withdraw  to  an 
area  of  safety  upon  the  sounding  of  the 
alarm,  to  familiarize  persormel  with  the 
evacuation  plan,  and  to  designate 
responsible  individuals  for  determining 
the  cause  of  the  alarm,  and  to  place 
radiation  survey  instruments  in 
accessible  locations  for  use  in  such  an 
emergency. 

The  proposed  acUon  is  in  accordance 
v«th  the  licensee's  application  for 
exemption  dated  June  5, 1997. 

The  Need  for  the  Proposed  Action 

The  purpose  of  10  CFR  70.24  is  to 
ensure  that  if  a  criticality  were  to  occur 
during  the  handling  of  special  nuclear 
material,  personnel  would  be  alerted  to 
that  fact  and  would  take  appropriate 
action.  At  a  commercial  nuclear  power 
plant  the  inadvertent  criticality  with 
which  10  CFR  70.24  is  concerned  could 
occur  during  fuel  handling  operations. 
The  special  nuclear  material  that  could 
be  assembled  into  a  critical  mass  at  a 
commercial  nuclear  power  plant  is  in 
the  form  of  nuclear  fuel;  the  quantity  of 
other  forms  of  special  nuclear  material 
that  is  stored  on  site  is  small  enough  to 
preclude  achieving  a  critical  mass. 
Because  the  fuel  is  not  enriched  beyond 
5.0  weight  percent  Uranium-235  tmd 
because  commercial  nuclear  plant 
licensees  have  procedures  and  design 
features  that  prevent  inadvertent 
criticality,  the  staff  has  determined  that 
an  inadvertent  criticality  would  not 
likely  occur  due  to  the  handling  of 
special  nuclear  material  at  a  commercial 
power  reactor.  The  requirements  of  10 
CFR  70.24,  therefore,  are  not  necessary 
to  ensure  the  safety  of  personnel  during 
the  handling  of  special  nuclear 
materials  at  commercial  power  reactors. 

Environmental  Impacts  of  the  Proposed 
Action 

The  Commission  has  completed  its 
evaluation  of  the  proposed  action  and 
concludes  that  there  is  no  significant 
environmental  impact  if  the  exemption 
is  granted.  Inadvertent  or  accidental 
criticality  will  be  precluded  through 


compliance  with  the  R.E.  Ginna  Nuclear 
Plant  Technical  Specifications,  the 
design  of  the  fuel  storage  racks 
providing  geometric  spacing  of  fuel 
assemblies  in  their  storage  locations, 
and  administrative  controls  imposed  on 
fuel  handling  procedures.  Technical 
Specifications  requirements  specify 
reactivity  limits  for  the  fuel  storage 
racks  and  minimum  spacing  between 
the  fuel  assemblies  in  the  storage  racks. 

Appendix  A  of  10  CFR  Part  50, 
"General  Design  Criteria  for  Nuclear 
Power  Plants,"  Criterion  62,  requires  the 
criticality  in  the  fuel  storage  and 
handling  system  shall  be  prevented  by 
physical  systems  or  processes, 
preferably  by  use  of  geometrically-safe 
configurations.  This  is  met  at  Ginna,  as 
identified  in  the  Technical 
Specifications  and  the  Updated  Final 
Safety  Analysis  Report  (UFSAR).  Ginna 
Technical  Specifications  Section  4.3, 
Fuel  Storage,  states  that  the  spent  fuel 
storage  racks  are  designed  with  K«fr  < 
0.95  if  fully  flooded  with  unborated 
water:  and  new  fuel  racks  are  designed 
with  KefT  <  0.95  if  fully  flooded  with 
unborated  water;  and  Kerr  <  0.98  if 
moderated  by  aqueous  foam.  UFSAR 
Section  9.1.1,  New  Fuel  Storage,  states 
that  the  spacing  of  new  fuel  assemblies 
ensures  a  Keff  less  than  0.95  for  the 
accidental  full  water  density  flooding 
scenario  and  less  than  0.98  for  the 
accidental  low  water  density  (optimum 
moderation)  flooding  scenario. 

The  proposed  exemption  would  not 
result  in  any  significant  radiological 
impacts.  The  proposed  exemption 
would  not  affect  radiological  plant 
effluent  nor  cause  any  significant 
occupational  exposures  since  the 
Technical  Specifications,  design 
controls  (including  geometric  spacing  of 
fuel  assembly  storage  spaces)  and 
administrative  controls  preclude 
inadvertent  criticality.  The  amount  of 
radioactive  waste  would  not  be  changed 
by  the  proposed  exemption. 

The  proposed  exemption  does  not 
result  in  any  significant  nonradiological 
environmental  impacts.  The  proposed 
exemption  involves  features  located 
entirely  within  the  restricted  area  as 
defined  in  10  CFR  Part  20.  It  does  not 
affect  nonradiological  plant  effluents 
and  has  no  other  enviroimiental  impact. 
Accordingly,  the  Commission  concludes 
that  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Alternatives  to  the  Proposed  Action 

Since  the  Commission  has  concluded 
that  there  is  no  measurable 
environmental  impact  associated  with 
the  proposed  action,  any  alternatives 
with  equal  or  greater  environmental 


impact  need  not  be  evaluated.  As  an 
alternative  to  the  proposed  exemption, 
the  staff  considered  denial  of  the 
requested  exemption.  Denial  of  the 
request  would  result  in  no  change  in 
current  envirorunental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  i^t  involve  the  use 
of  any  resources  not  previously 
considered  in  the  "Final  Environmental 
Statement  For  the  R.E.  Ginna  Nuclear 
Power  Plant  dated  December  1973. 

Agencies  and  Persons  Consulted 

In  accordance  with  its  stated  policy, 
on  June  10,  1997,  the  staff  consulted 
with  Mr.  Jack  Spath  of  the  New  York 
State  Energy  Research  and  Development 
Authority,  regarding  the  enviroimiental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

Based  upon  the  environmental 
assessment,  the  Commission  concludes 
that  the  proposed  action  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
Commission  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  June  5,  1997,  which  is  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room, 
which  is  located  at  The  Gelman 
Building,  2120  L  Street,  NW., 
Washington,  D.C.,  and  at  the  local 
public  document  room  located  at  the 
Rochester  Public  Library,  115  South 
Avenue,  Rochester,  New  York. 

Dated  at  Rockville,  Maryland,  this  ninth 
day  of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
Guy  S.  Visaing, 

Senior  Project  Manager.  Project  Directorate 
I-l,  Division  of  Reactor  Projects  I/U.  Office 
of  Nuclear  Reactor  Regulation. 

[FR  Doc.  97-18993  Filed  7-17-97;  8:45  am] 
BILUNG  COOE  7500-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-26740] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act") 

July  11,  1997. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
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with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  thereunder.  All  interested 
persons  are  referred  to  the  application(s) 
and/or  declaration(s)  for  complete 
statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application{s)  and/or  declaration(s)  and 
any  amendments  thereto  is/ are  available 
for  public  inspection  through  the 
Commission's  Office  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  vsriting  by 
August  4,  1997,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  D.C.  20549,  and  serve  a 
copy  on  the  relevant  applicant(s)  and/or 
declarant(s)  at  the  address(es)  specified 
below.  Proof  of  service  (by  affidavit  or, 
in  case  of  an  attorney  at  law,  by 
certificate)  should  be  filed  with  the 
request.  Any  request  for  hearing  shall 
identify  specifically  the  issues  of  fact  or 
law  that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  said  date,  the  application(s)  and/ 
or  declaration(s),  as  filed  or  as  amended, 
may  be  granted  and/or  permitted  to 
become  effective. 

AEP  Generating  Company  (70-8237) 

AEP  Generating  Company 
("Generating"),  1  Riverside  Plaza, 
Columbus,  Ohio  43215,  an  electric 
public-utility  subsidiary  company  of 
American  Electric  Power  Company,  Inc. 
("AEP"),  a  registered  holding  company, 
has  filed  a  post-effective  amendment 
under  section  12(c)  of  the  Act  and  rules 
46  and  54  under  the  Act  to  its 
declaration  filed  under  section  12(c)  of 
the  Act  and  rule  46  under  the  Act. 

By  orders  dated  December  10,  1993 
and  August  24,  1994  (HCAR  Nos.  25943 
and  26112,  respectively),  Generating 
was  authorized  to  declare  and  pay  to 
AEP,  through  December  31,  1997: 

(1)  dividends  up  to  the  full  amount  of 
its  retained  earnings;  and 

(2)  additional  dividends  ("Additional 
Dividends")  up  to  $16  million  out  of 
other  paid-in  capital.  The  authorization 
required  Generating^  maintain  30% 
common  equity  to  total  capitalization. 
To  date.  Generating  has  paid  Si 3.5 
million  in  such  dividends.  As  of  March 
31,  1997,  Generating  had  paid-in  capital 
of  $42,235,000. 

Generating  now  proposes  to  pay 
dividends  out  of  paid-in  capital  to  AEP 
from  time  to  time  through  December  31, 
2002,  to  the  full  extent  permitted  by 


applicable  corpwrate  law.'  Generating 
also  requests  removal  of  the  requirement 
that,  in  the  payment  of  any  dividend  out 
of  capital,  it  maintain  a  percentage  of 
common  equity  to  total  capitalization  at 
or  above  30%. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  97-18921  Filed  7-17-97;  8:45  am) 

BILUNO  CODE  BOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  IC-22746;  No.  812-10644] 

The  Lazard  Retirement  Series,  inc..  et 
al. 

July  11.  1997. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTKM:  Notice  of  Application  for  an 
Exemption  pui-suant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPUCANTS:  Lazard  Retirement  Series. 
Inc.  (the  "Company")  and  Lazard  Asset 
Management  ("LAM"). 
RELEVANT  1M0  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c) 
granting  exemptions  from  the  provisions 
of  Sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act  and  Rules  6e-2(b)(15)  and 
6e-3(T)(b)(15)  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  exemptive  relief  to  permit  shares  of 
the  Company  and  any  other  investment 
company  that  is  designed  to  fund 
variable  insurance  products  and  for 
which  LAM.  or  any  of  its  affiliates,  may 
serve  as  investment  adviser, 
administrator,  manager,  principal 
underwriter  or  sponsor  (collectively,  the 
"Funds")  to  be  sold  to  and  held  by 
separate  accounts  funding  variable 
aimuity  and  variable  life  insurance 
contracts  issued  by  afBliated  or 
unaffiliated  life  insurance  companies 
("Participating  Insurance  Companies") 
or  qualified  pension  and  retirement 
plans  ("Plans")  outside  of  the  separate 
account  context. 

FIUNG  DATE:  The  application  was  filed 
on  May  7,  1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 


'  Pursuant  to  Section  1701.33  of  the  Ohio  Revised 
Code,  the  relevant  state  law  applicable  to 
Generating,  the  directors  may  declare  dividends  out 
of  surplus.  Surplus  is  defined  to  be  the  excess  of 
a  corporation's  assets  over  its  liabilities  plus  stated 
capital. 
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a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  August  5,  1997,  and  must  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  requester's  interest,  the  reason  for 
the  request  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Lazard  Freres  Asset 
Management.  30  Rockefeller  Plaza,  New 
York.  New  York  10020. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  A.  Novack,  Senior  Attorney,  or 
Kevin  M.  Kirchoff.  Branch  Chief.  Office 
of  Insurance  Products  (Division  of 
Investment  Management)  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application:  the  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  The  Company  is  a  Maryland 
corporation  registered  pursuant  to  the 
1940  Act  as  an  open-end  management 
investment  company.  The  Company, 
which  was  organized  in  February  1997. 
consists  of  nine  separate  series  which 
operate  as  distinct  investment  vehicles, 
all  of  which  desire  to  sell  their  shares 
to  fund  variable  insurance  products. 

2.  LAM,  a  division  of  Lazard  Freres  & 
Co.  LLC,  is  registered  under  the 
Investment  Advisers  Act  of  1940,  and 
serves  as  the  Company's  investment 
manager. 

3.  Applicants  desire  that  the  Funds 
have  the  flexibility  to  offer  their  shares 
to  insurance  company  separate  accounts 
that  fund  variable  aimuity  and  variable 
life  insurance  contracts  (including 
single  premium,  scheduled  premium. 
modiHed  single  premium  and  flexible 
premium)  (collectively,  "Variable 
Contracts"),  which  separate  accounts 
are  established  by  affiliated  or 
unaffiliated  insurance  companies.  These 
separate  accounts  may  be  registered  as 
investment  companies  under  the  1940 
Act  or  may  be  exempt  from  registration 
under  the  1940  Act  pursuant  to  Section 
3(c)(1)  thereunder. 

4.  The  peirticipating  Insurance 
Companies  will  establish  their  own 
separate  accounts  and  design  their  own 
Variable  Contracts.  Each  Participating 


Insurance  Company  wall  have  the  legal 
obligation  of  satisfying  all  requirements 
applicable  to  such  insurance  company 
under  the  federal  securities  laws.  The 
role  of  the  Fimds.  so  far  as  the  federal 
securities  laws  are  applicable,  will  be 
limited  to  that  of  offering  their  shares  to 
separate  accounts  of  Participating 
Insurance  Companies  and  to  Plans,  and 
fulfilling  any  conditions  the 
Commission  may  impose  upon  granting 
the  requested  relief.  Each  Participating 
Insurance  Company  will  enter  into  a 
fund  participation  agreement  with  the 
Fund  in  which  the  Participating 
Insurance  Company  invests. 

5.  Applicants  state  that  Fund  shares 
also  may  be  offered  directly  to  Plans 
outside  the  separate  account  context. 
The  Plans  may  choose  one  or  more  of 
the  Funds  as  the  sole  investment  under 
the  Plan  or  as  one  of  several 
investments.  Plan  participants  may  or 
may  not  be  given  the  right  to  select 
among  Funds,  depending  on  the  Plans. 
"Plan  Participants"  include  not  only 
those  participants  of  qualified  pension 
or  retirement  plans  as  set  forth  in 
Treasury  RegulaUon  §  1.817-5(n(3){iii) 
and  Revenue  Ruling  94-62.  but  also 
include  any  other  trust,  account, 
contract  or  annuity  that  is  determined  to 
be  within  the  scope  of  Treasury 
RegulaUon  §1.81 7-5(f)(3)(iu).  Fund 
shares  sold  to  Plans  will  be  held,  where 
applicable,  by  the  trustees  of  such  Plans 
as  required  by  Section  403(a)  of  the 
Employee  Retirement  Income  Security 
Act  ("ERISA"). 

Applicants'  Legal  Analysis 

1.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust, 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a).  13(a), 
15(a)  and  15(b)  of  the  1940  Act.  The 
exemptions  granted  by  Rule  6e-2(b)  are 
available  only  where  the  management 
investment  company  underlying  the 
separate  account  offers  its  shares 
"exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
any  affiliated  life  insurance  company." 

2.  The  use  of  a  common  management 
investment  company  as  the  underlying 
investment  medium  for  both  variable 
annuity  and  variabrelife  insurance 
separate  accounts  of  a  single  insurance 
company  (or  of  two  or  more  affiliated 
insurance  companies)  is  referred  to  as 
"mixed  funding."  The  use  of  a  common 
management  investment  company  as  the 
underlying  investment  medium  for 
variable  aimuity  and/or  variable  life 
insurance  separate  accounts  of 
unaffiliated  insurance  companies  is 


referred  to  as  "shared  funding."  "Mixed 
and  shared  funding"  denotes  the  use  of 
a  common  management  investment 
company  to  fund  the  variable  annuity 
and  variable  life  insurance  separate 
accounts  of  affiliated  and  unaffiliated 
insurance  companies.  The  relief  granted 
by  Rule  5e-2(b)(15)  is  not  available  with 
respect  to  a  scheduled  premium  variable 
life  insurance  separate  account  that 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  a  variable 
aimuity  separate  account  of  the  same 
company  or  of  any  other  affiliated  or 
unaffiliated  life  insurance  company. 
Therefore,  Rule  6e-2(b)(15)  precludes 
mixed  and  shared  funding. 

3.  In  connection  with  the  funding  of 
flexible  premium  variable  life  insurance 
contracts  issued  through  a  separate 
account  registered  under  the  1940  Act 
as  a  imit  investment  trust.  Rule  6e- 
3(T)(b)(15)  provides  partial  exemptions 
from  Sections  9(a),  13(a),  15(a)  and  15(b) 
of  the  1940  Act.  The  exemptions  granted 
to  a  separate  account  by  Rule  6e- 
3(T)(b)(15)  are  available  only  where  all 
of  the  assets  of  the  separate  account 
consist  of  the  shares  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
"exclusively"  to  separate  accounts  of  the 
life  insurer,  or  any  affiliated  life 
insurance  company,  offering  either 
scheduled  premium  variable  life 
insurance  contracts  or  flexible  premium 
variable  life  insurance  contracts,  or 
both,  or  which  also  offer  their  shares  to 
variable  annuity  separate  accounts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company.  Thus,  Rule  6e-3{T) 
permits  mixed  funding  with  respect  to 

a  flexible  premium  variable  life 
insurance  separate  account,  but 
precludes  shared  funding. 

4.  Applicants  assert  that  the  use  of  the 
Funds  as  common  investment  media  for 
the  Variable  Contracts  would  allow 
Participating  Insurance  Companies  to 
benefit  not  only  from  the  investment 
and  administrative  expertise  of  LAM, 
but  also  from  the  cost  efficiencies  and 
investment  flexibility  afforded  by  a  large 
pool  of  funds.  Applicants  submit  that 
mixed  and  shared  funding  would 
benefit  Variable  Contract  owners  by:  (a) 
eliminating  a  significant  portion  of  the 
costs  of  establishing  and  administering 
separate  funds;  (b)  permitting  a  greater 
number  of  assets  to  be  available  for 
investment  by  the  Funds,  thereby 
promoting  economies  of  scale, 
permitting  greater  diversification,  and 
making  the  addition  of  new  portfolios 
more  feasible;  and  (c)  encouraging  more 
insurance  companies  to  offer  Variable 
Contracts,  resulting  in  increased 
competition  with  respect  to  both  the 
design  and  pricing  of  Variable 
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Contracts,  which  can  be  expected  to 
result  in  greater  product  variation  and 
lower  charges. 

5.  Applicants  assert  that  the  relief 
granted  by  sub-paragraph  (b)(15)  of 
Rules  6e-2  and  6e-3(T)  should  not  be 
affected  by  the  proposed  sale  of  Fund 
shares  to  Plans.  Applicants  note, 
however,  that  because  the  relief  under 
sub-paragraph  (b)(15)  of  Rules  6e-2  and 
6e-3(T)  is  available  only  where  shares 
are  offered  exclusively  to  separate 
accounts  of  life  insurance  companies, 
additional  exemptive  relief  is  necessary 
if  shares  of  the  Funds  also  are  to  be  sold 
to  Plans. 

6.  Applicants  state  that  current  tax 
law  permits  the  Funds  to  increase  their 
asset  base  through  the  sale  of  Fund 
shares  to  the  Plans.  Applicants  state  that 
Section  817(h)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  "Code"), 
imposes  certain  diversification 
requirements  on  the  underlying  assets  of 
variable  annuity  contracts  and  variable 
life  contracts  held  by  the  portfolios  of 
the  Funds.  The  Code  provides  that  such 
contracts  shall  not  be  treated  as  an 
annuity  contract  or  life  insurance 
contract  for  any  period  (and  any 
subsequent  period)  during  which  the 
investments  are  not  adequately 
diversified  in  accordance  with 
regulations  prescribed  by  the  Treasury 
Department.  The  regulations  provide 
that,  to  meet  the  diversification 
requirements,  all  of  the  beneficial 
interests  in  the  investment  company 
must  be  held  by  the  segregated  asset 
accounts  of  one  or  more  insurance 
companies.  Treas.  Reg.  §  1.817-5  (1989). 
The  regulations  do,  however,  contain 
certain  exceptions  to  this  requirement, 
one  of  which  allows  shares  in  an 
investment  company  to  be  held  by  the 
trustee  of  a  qualified  pension  or 
retirement  plan  without  adversely 
affecting  the  ability  of  shares  in  the 
same  investment  company  also  to  be 
held  by  the  separate  accounts  of 
insurance  companies  in  connection 
with  their  variable  annuity  and  variable 
life  contracts.  Treas.  Reg.  §  1.817- 
5(0(3)(iii). 

7.  Applicants  state  that  the 
promulgation  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  preceded  the 
issuance  of  these  Treasury  Regulations, 
and  that  the  sale  of  shares  of  the  same 
investment  company  to  both  separate 
accounts  and  Plans  could  not  have  been 
envisioned  at  the  time  of  the  adoption 
of  Rules  6e-2(b)(15)  and  6e-3(T)(b)(15). 

8.  Applicants  therefore  request  an 
Order  of  the  Commission  exempting 
variable  life  insiirance  variable  annuity 
separate  accounts  of  Participating 
Insurance  Companies  (and,  to  the  extent 
necessary,  any  investment  adviser, 


principal  underwriter  and  depositor  of 
such  an  account)  and  Applicants  from 
Sections  9(a),  13(a),  15(a)  and  15(b)  of 
the  1940  Act,  and  sub-paragraph  fb)(15) 
of  Rules  6e-2  and  63-3(T)  thereunder, 
when  shares  of  the  Funds  are  offered 
and  sold  to,  and  held  by,  such  separate 
accounts  in  the  mixed  and  shared 
funding  context,  regardless  of  whether 
shares  of  the  Funds  also  are  offered  and 
sold  directly  to  Plans. 

9.  Section  9(a)  of  the  1940  Act 
provides  that  it  is  unlawful  for  any 
company  to  serve  as  an  investment 
adviser  to,  or  principal  underwriter  for. 
any  registered  open-end  investment 
company  if  an  affiliated  person  of  that 
company  is  subject  to  a  disqualification 
enumerated  in  Section  9(a)  (1)  or  (2). 

10.  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  provide  partial  exemptions 
from  Section  9(a)  under  certain 
circumstances,  subject  to  the  limitations 
on  mixed  and  shared  funding.  The  relief 
provided  by  sub-paragraph  (b)(15)(i)  of 
Rules  6e-2  and  6e-3(T)  permits  a 
person  disqualified  under  Section  9(a) 
to  serve  as  an  officer,  director,  or 
employee  of  an  insurance  company  or 
any  of  its  affiliates,  so  long  as  that 
person  does  not  participate  directly  in 
the  management  or  administration  of 
the  underlying  investment  company. 
The  relief  provided  by  sub-paragraph 
{b)(15)(ii)  of  Rules  6e-2  and  6e-3(T) 
permits  the  life  insurer  to  serve  as  the 
underlying  fund's  investment  adviser  or 
principal  undervmter,  provided  that 
none  of  the  insurer's  personnel  who  are 
ineligible  pursuant  to  Section  9(a) 
participate  in  the  management  or 
administration  of  the  fund. 

11.  Applicants  state  that  the  partial 
relief  from  Section  9(a)  found  in  sub- 
paragraph (b)(15)  of  Rules  6e-2  and  6e- 
3(T),  in  effect,  limits  the  amount  of 
monitoring  necessary  to  er^ure 
compliance  with  Section  9  to  that  which 
is  appropriate  in  light  of  the  polioy  and 
purposes  of  that  section.  Applicants 
state  that  those  rules  recognize  that  it  is 
not  necessary  for  the  protection  of 
investors  or  the  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act  to  apply  the  provisions  of  Section 
9(a)  to  the  many  individuals  in  an 
insurance  company  complex,  who  will 
have  no  involvement  in  matters 
pertaining  to  the  investment  company 
funding  the  separate  accounts. 
Applicants  note  that  the  Participating 
Insurance  Companies  are  not  expected 
to  play  any  role  in  the  management  or 
administration  of  the  Funds.  Therefore, 
Applicants  assert,  applying  the 
restrictions  of  Section  9(a)  serves  no 
regulatory  purpose.  Applicants  state 
that  the  relief  requested  should  not  be 
affected  by  the  proposed  sale  of  Fund 


shares  to  the  Plans,  because  the 
insulation  of  the  Funds  from  those 
individuals  who  are  disqualified  under 
the  1940  Act  remains  in  place. 
Moreover,  since  the  Plans  are  not 
investment  companies  and  will  not  be 
deemed  to  be  affiliated  solely  by  virtue 
of  their  shareholdings,  no  additional 
relief  is  necessary. 

12.  Sections  13(a),  15(a)  and  15(b)  of 
the  1940  Act  require  "pass-through" 
voting  with  respect  to  underlying 
investment  company  shares  held  by  a 
separate  account.  Subparagraph 
(b)(15)(iii)  of  Rules  6e-2  and  6e-3(T) 
under  the  1940  Act  provides  partial 
exemptions  from  the  pass-through 
voting  requirements  in  limited 
situations. 

13.  For  example,  sub-paragraph 
(b)(15)(iii)(B)  of  Rule  6e-2  and  sub- 
paragraph (b)(iii)(B)  of  Rule  6e-3(T) 
provide  that  the  insurance  company 
may  disregard  the  voting  instructions  of 
its  contract  owners  if  the  contract 
owners  initiate  any  change  in  the 
investment  company's  investment 
policies,  principal  underwriter,  or 
investment  adviser.  Under  the  Rules, 
voting  instructions  with  respect  to  a 
change  in  investment  management  may 
be  disregarded  only  if  the  insurance 
company  makes  a  good  faith 
determination  that  such  changes  would: 
(a)  Violate  state  law;  (b)  result  in 
investment  that  were  not  consistent 
with  the  investment  objectives  of  the 
separate  account;  or  (c)  result  in 
investments  that  would  vary  from  the 
general  quality  and  nature  of 
investments  and  investment  techniques 
used  by  other  separate  accounts  of  the 
company  or  of  an  affiliated  life 
insurance  company  with  similar 
investment  objectives. 

14.  Applicants  state  that  Rule  6e-2 
recognizes  that  variable  life  insurance 
contracts  have  important  elements 
unique  to  insurance  contracts  and  are 
subject  to  extensive  state  regulation  of 
insurance.  Applicants  maintain, 
therefore,  that  in  adopting  Rule  6e-2, 
the  Commission  expressly  recognized 
that  exemptions  from  pass-through 
voting  requirements  were  necessary  to 
assure  the  solvency  of  the  life  insurer 
and  the  performance  of  its  contractual 
obligations  by  enabling  an  insurance 
regulatory  authority  or  the  life  insurer  to 
act  when  certain  proposals  reasonably 
could  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer.  Flexible 
premium  variable  life  insurance 
contracts  and  variable  annuity  contracts 
are  subject  to  substantially  the  same 
state  insurance  regulatory  authority,  and 
therefore,  corresponding  provisions  of 
Rule  6e-3(T)  presumably  were  adopted 
in  recognition  of  the  same 
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considerations  as  the  Commission 
applied  in  adopting  Rule  6e-2. 
Applicants  submit  that  these 
considerations  are  no  less  important  or 
necessary  when  an  insurance  company 
funds  its  separate  accounts  in 
connection  with  mixed  and  shared 
funding,  and  that  such  funding  does  not 
compromise  the  goals  of  the  insurance 
regulatory  authorities  or  of  the 
Commission. 

15.  Applicants  further  state  that  the 
sale  of  Fund  shares  to  Plans  does  not 
affect  the  relief  requested  in  this  regard. 
As  previously  noted.  Fund  shares  sold 
to  Plans  will  be  held  by  the  trustees  of 
such  Plans  as  required  by  Section  403(a) 
of  ERISA.  Section  403(a)  also  provides 
that  the  trustees  must  have  exclusive 
authority  and  discretion  to  manage  and 
control  the  assets  of  the  Plans  with  two 
exceptions:  (a)  When  the  Plan  expressly 
provides  that  the  trustees  are  subject  to 
the  direction  of  a  named  fiduciary  who 
is  not  a  trustee,  in  which  case  the 
trustees  are  subject  to  proper  directions 
made  in  accordance  with  the  terms  of 
the  Plan  and  not  contrary  to  ERISA;  and 
(b)  when  the  authority  to  manage, 
acquire  or  dispose  of  assets  of  the  Plan 
is  delegated  to  one  or  more  investment 
managers  pursuant  to  Section  402(c)(3) 
of  ERISA. 

16.  Unless  one  of  the  two  exceptions 
stated  in  Section  403(a)  applies,  Plan 
trustees  have  the  exclusive  authority 
and  responsibility  for  voting  proxies. 
Where  a  named  fiduciary  appoints  an 
investment  manager,  the  investment 
manager  has  the  responsibility  to  vote 
the  share  held  unless  the  right  to  vote 
such  shares  is  reserved  to  the  trustees  or 
to  the  named  fiduciary.  In  any  event, 
there  is  no  pass-through  voting  to  the 
participants  in  such  Plans.  Accordingly. 
Applicants  not  that,  unlike  the  case 
with  insurance  company  sepeirate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  where 
the  Plans  do  not  provide  participants 
with  the  right  to  give  voting 
instructions. 

17.  Apphcants  submit  that  there  is  no 
contractual  or  other  relationship 
between  the  Participant  Insurance 
Companies  and  any  Plans  which  would 
affect  the  solvency  of  the  life  insurer, 
would  affect  the  performance  of  the  life 
insurer's  contractual  obligations,  or 
would  be  expected  to  increase  the  risks 
undertaken  by  the  life  insurer. 
Accordingly,  Applicants  submit  that 
where  Plans  provide  participants  with 
the  right  to  give  voting  instructions,  the 
purchase  of  shares  by  Plans  does  not 
present  any  complications  not  otherwise 
occasioned  by  mixed  or  shared  funding. 


18.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Applicants  assert  that  skiare  funding 
does  not  present  any  issues  that  do  not 
already  exist  where  a  single  insurance 
company  is  licensed  to  do  business  in 
several  states.  Applicants  note  that 
where  different  Participating  Insurance 
Companies  are  domiciled  in  different 
states,  it  is  possible  that  the  state 
insurance  regulatory  body  in  a  state  in 
which  one  Participating  Insurance 
Company  is  domiciled  could  require 
action  that  is  inconsistent  with  the 
requirements  of  other  insurance 
regulators  in  one  or  more  other  states  in 
which  other  Participating  Insurance 
Companies  are  domiciled.  Applicants 
submit  that  this  possibility  is  no 
different  or  greater  than  exists  where  a 
single  insurer  an  its  affiliates  offer  their 
insurance  products  in  several  states. 

19.  Applicants  further  submit  that 
affiliation  does  not  reduce  the  potential 
for  differences  in  state  regulatory 
requirements.  In  any  event,  the 
conditions  (adapted  from  the  conditions 
included  in  Rule  6e-3(T)(b)(15)) 
discusses  below  are  designed  to 
safeguard  against  any  adverse  effects 
that  these  differences  may  produce.  If  a 
particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  the  affected 
insurer  may  be  required  to  withdraw  its 
separate  account's  investment  in  the 
relevant  Funds. 

20.  Applicants  also  argue  that 
affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  when  a  Participating 
Insurance  Company  could  disregard 
Variable  Contract  owner  voting 
instructions.  Potential  disagreement  is 
limited  by  the  requirements  that  the 
Participating  Insurance  Company's 
disregard  of  voting  instructions  be  both 
reasonable  and  based  on  specified  good 
faith  determinations.  However,  if  a 
Participating  Insurance  Company's 
decision  to  disregard  Variable  Contract 
owner  instructions  represents  a 
minority  position  or  would  preclude  a 
majority  vote  approving  a  particular 
change,  such  Participating  Insurance 
Company  may  be  required,  at  the 
election  of  the  relevant  Fund,  to 
withdraw  its  separate  account's 
investment  in  that  Fund.  No  charge  or 
penalty  will  be  imposed  as  a  result  of 
such  a  withdrawal. 

21.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of  a 
Fund  with  mixed  funding  would,  or 
should,  be  materially  different  from 
what  those  policies  would,  or  should,  be 
if  such  Fund  or  series  thereof  funded 
only  variable  aimuity  or  variable  life 


insurance  contracts.  Moreover, 
Applicants  represent  that  the  Funds  will 
not  be  managed  to  favor  or  disfavor  any 
particular  insurer  or  type  of  insurance 
product. 

22.  Applicants  note  that  Section 
817(h)  of  the  Code  imposes  certain 
diversification  requirements  on  the 
underlying  assets  of  variable  annuity 
and  variable  life  insurance  contracts 
held  in  the  portfolios  of  management 
investment  companies.  Treasury 
Regulation  §  1.817-5(f)(3)(iii),  which 
established  diversification  requirements 
for  such  portfolios,  specifically  permits, 
among  other  things,  "qualified  pension 
or  retirement  plans"  and  separate 
accounts  to  share  the  same  underlying 
management  investment  company. 
Therefore,  Applicants  have  concluded 
that  neither  Uie  code,  the  Treasury 
Regulations,  nor  the  Revenue  Rulings 
thereunder  present  any  inherent 
conflicts  of  interest  if  the  Plans,  variable 
annuity  separate  accounts  and  variable 
life  insurance  separate  accounts  all 
invest  in  the  same  management 
investment  company. 

23.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  are  taxed  for  variable 
annuity  contracts,  variable  life 
insurance  contracts  and  Plans,  these  tax 
consequences  do  not  raise  any  conflicts 
of  interest.  When  distributions  are  to  be 
made,  and  the  separate  account  or  the 
Plan  is  unable  to  net  purchase  payments 
to  make  the  distributions,  the  separate 
account  or  the  Plan  will  redeem  shares 
of  the  Funds  at  their  respective  net  asset 
value.  The  Plan  will  then  make 
distributions  in  accordance  with  the 
terms  of  the  Plan.  The  life  insurance 
company  will  make  distributions  in 
accordance  with  the  terms  of  the 
Variable  Contract. 

24.  Applicants  state  that  they  do  not 
see  any  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interests  of  participants  under  the 
Plans  and  owners  of  the  Variable 
Contracts  issued  by  the  separate 
accounts  of  Participating  Insurance 
Companies  from  possible  future  changes 
in  the  federal  tax  laws  than  that  which 
already  exists  between  variable  annuity 
contract  owners  and  variable  life 
insurance  contract  owners. 

25.  Applicants  argue  that  the  ability  of 
the  Funds  to  sell  their  respective  shares 
directly  to  Plans  does  not  create  a 
"senior  security,"  as  such  term  is 
defined  under  Section  18(g)  of  the  1940 
Act,  with  respect  to  any  Variable 
Contract  owner  as  opposed  to  a 
participant  under  a  Plan.  Regardless  of 
the  rights  and  benefits  of  participants 
and  Variable  Contract  owners  under 
their  respective  Plans  and  Variable 
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Contracts,  the  Plans  and  the  separate 
accounts  have  rights  only  with  respect 
to  their  shares  of  the  Funds.  Such  shares 
may  be  redeemed  only  at  net  asset 
value.  No  shareholder  of  any  of  the 
Funds  has  any  preference  over  any  other 
shareholder  with  respect  to 
distributions  of  assets  or  payment  of 
dividends. 

26.  Applicants  state  that  there  are  no 
conflict  of  interest  between  Variable 
Contract  owners  and  Plan  Participants 
with  respect  to  the  state  insurance 
commissioners'  veto  powers  over 
investment  objectives.  The  state 
insurance  commissioners  have  been 
given  the  veto  power  to  prevent,  among 
other  things,  insurance  companies  from 
indiscriminately  redeeming  their 
separate  accounts  out  of  one  Fund  and 
investing  in  another.  To  accomplish 
such  redemptions  and  transfers, 
complex  and  time  consuming 
transactions  must  be  undertaken, 
conversely,  trustees  of  Plans  or  the 
participants  in  participant-directed 
Plans  can  make  the  decision  quickly 
and  implement  redemption  of  shares 
from  a  F'und  and  reinvest  the  monies  in 
another  funding  vehicle  without  the 
same  regulatory  impediments  or,  as  is 
the  case  with  most  Plans,  even  hold 
cash  pending  a  suitable  investment. 
Based  on  the  foregoing.  Applicants 
represent  that  even  should  the  interests 
of  Variable  Contract  owners  and  the 
interests  of  Plans  and  Plan  participants 
conflict,  the  conflicts  can  be  resolved 
almost  inunediately  in  that  trustees  of 
the  Plans  can,  independently,  redeem 
shares  out  of  the  Funds. 

27.  Applicants  state  that,  regardless  of 
the  types  of  Fund  shareholders,  a 
Fund's  adviser  is  legally  obligated  to 
manage  the  Funds  in  accordance  with 
each  Fund's  investment  objectives, 
policies  and  restrictions  as  well  as  any 
guidelines  established  by  the  Fund's 
Board.  Applicants  assert  that  LAM  does 
so,  and,  thus,  would  manage  the  Funds 
in  the  same  manner  as  any  other  mutual 
fund. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  each  Fund's  Board 
shall  consist  of  persons  who  are  not 
"interested  persons"  thereof,  as  defined 
by  Section  2(a)(19)  of  the  1940  Act  and 
the  Rules  thereunder  and  as  modified  by 
any  applicable  orders  of  the 
Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  death, 
disqualification,  or  bona  fide  resignation 
of  any  Board  member,  then  the 
operation  of  this  condition  shall  be 
suspended:  (a)  For  a  period  of  45  days, 
if  the  vacancy  or  vacancies  may  be  filled 


by  the  Board:  (b)  for  a  period  of  60  days, 
if  a  vote  of  shareholders  is  required  to 
fill  the  vacancy  or  vacancies;  or  (c)  for 
such  longer  period  as  the  Commission 
may  prescribe  by  order  upon 
application. 

2.  Each  Fund's  Board  will  monitor  the 
Fund  for  the  existence  of  any  material 
irreconcilable  conflict  between  and 
among  the  interests  of  Variable  Contract 
owners  of  all  separate  accounts  and  of 
Plan  participants  and  Plans  investing  in 
the  Fund,  and  determine  what  action,  if 
any,  should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  An  action  byjny 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  federal  or  state 
insurance,  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretive 
letter,  or  any  similar  action  by 
insurance,  tax,  or  securities  regulatory 
authorities;  (c)  an  administrative  or 
judicial  decision  in  any  relevant 
proceeding;  (d)  the  manner  in  which  the 
investments  of  the  Funds  are  being 
managed;  (e)  a  difference  in  voting 
instructions  given  by  owners  of  variable 
annuity  and  variable  life  insurance 
contracts;  (f)  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
Variable  Contract  owners;  or  (g)  if 
applicable,  a  decision  by  a  Flan  to 
disregard  the  voting  instructions  of  Plan 
participants. 

3.  LAM  (or  any  other  investment 
adviser  of  a  Fund),  any  Participating 
Insurance  Company  and  any  Eligible 
Plan  that  executes  a  fund  participation 
agreement  upon  becoming  an  owner  of 
10%  or  more  of  the  assets  of  a  Fimd 
(collectively,  "Participants")  will  report 
any  potential  or  existing  conflicts  to  the 
relevant  Board.  Participants  wrill  be 
obligated  to  assist  the  relevant  Board  in 
carrying  out  its  responsibilities  under 
these  conditions  by  providing  the  Board 
will  all  information  reasonably 
necessary  for  the  Board  to  consider  any 
issues  raised.  This  responsibility 
includes,  but  it  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the  Board 
whenever  Variable  Contract  owner 
voting  instructions  are  disregarded  and, 
if  pass-through  voting  is  applicable,  an 
obligation  by  each  Plan  to  inform  the 
Board  whenever  Plan  participant  voting 
instructions  are  disregarded.  The 
responsibility  to  report  such 
information  and  conflicts  and  to  assist 
the  Boards  will  be  contractual 
obligations  of  all  Participating  insurance 
Companies  and  Plans  investing  in  the 
Funds  under  their  agreements  governing 
participation  in  the  Funds,  and  such 


agreements  shall  provide  that  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  Variable 
Contract  owners  and,  if  applicable.  Plan 
participants. 

4.  If  a  majority  of  a  Fund's  Board 
members,  or  a  majority  of  its 
disinterested  Board  members,  determine 
that  a  material  irreconcilable  conflict 
exists,  the  relevant  Participating 
Insurance  Companies  and  Plans,  at  their 
expense  and  to  the  extent  reasonably 
practical  (as  determined  by  a  majority  of 
the  disinterested  Board  members),  shall 
take  whatever  steps  are  necessary  to 
remedy  or  eliminate  the  material 
irreconcilable  conflict.  Such  steps  could 
include:  (a)  Withdrawing  the  assets 
allocable  to  some  or  all  of  the  separate 
accounts  from  the  Fund  or  any  of  its 
series  and  reinvesting  such  assets  in  a 
different  investment  medium,  which 
may  include  another  series  of  the  Fund 
or  another  Fund;  (b)  in  the  case  of  a 
Participating  Insurance  Company, 
submitting  the  question  as  to  whether 
such  segregation  should  be 
implemented  to  a  vote  of  all  affected 
Variable  Contract  owners  and.  as 
appropriate,  segregating  the  assets  of 
any  appropriate  group  (i.e..  variable 
annuity  or  variable  life  insurance 
contract  owners  of  one  or  more 
Participating  Insurance  Companies)  that 
votes  in  favor  of  such  segregation,  or 
offering  to  the  affected  Variable  Contract 
owners  the  option  of  making  such  a  , 
change;  and  (c)  establishing  a  new 
registered  management  investment 
company  or  managed  separate  account 
If  a  material  irreconcilable  conflict 
arises  because  of  a  Participating 
Insurance  Company's  decision  to 
disregard  contract  owner  voting 
instructions  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  the 
Participating  Insurance  Company  may 
be  required,  at  the  election  of  the  Fund, 
to  withdraw  its  separate  account's 
investment  in  such  Fund,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 
of  such  withdrawal.  If  a  material 
irreconcilable  conflict  arises  because  of 
a  Plan's  decision  to  disregard  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Pltm  may  be 
required,  at  the  election  of  the  Fund,  to 
withdraw  its  investment  in  such  Fund, 
and  no  charge  or  penalty  will  be 
imposed  as  a  result  of  such  withdrawal. 

The  responsibility  to  take  remedial 
action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all 
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Participating  Insurance  Companies  and 
Plans  under  their  agreements  governing 
participating  in  the  Funds.  These 
responsibilities  shall  be  carried  out  with 
a  view  only  to  the  interests  of  Contract 
owners  and,  as  applicable.  Plan 
participants. 

5.  For  purposes  of  Condition  4,  a 
majority  of  the  disinterested  members  of 
the  applicable  Board  shall  determine 
whether  any  proposed  action  adequately 
remedies  any  material  irreconcilable 
conflict.  In  no  event  will  a  Fund  or  LAM 
(or  any  other  investment  adviser  of  the 
Funds)  be  required  to  establish  a  new 
funding  medium  for  any  Variable 
Contract.  No  Participating  Insurance 
Company  shall  be  required  by  Condition 
4  to  establish  a  new  funding  medium  for 
any  Variable  Contract  if  a  majority  of 
Variable  Contract  owners  materially  and 
adversely  affected  by  the  material 
irreconcilable  conflict,  vote  to  decline 
such  offer.  No  Plan  shall  be  required  by 
Condition  4  to  establish  a  new  funding 
medium  for  such  plan  if:  (a)  A  majority 
of  Plan  participants  materially  and 
adversely  affected  by  the  material 
irreconcilable  conflict  vote  to  decline 
such  offer;  or  (b)  pursuant  to  governing 
plan  documents  an  applicable  law,  the 
Plan  makes  such  decision  without  a 
vote  by  Plan  Participants. 

6.  Participants  will  be  informed 
promptly  in  writing  of  a  Board's 
determination  of  the  existence  of  a 
material  irreconcilable  conflict  and  its 
implications. 

7.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  Variable  Contract 
owners  so  long  as  the  Commission 
continues  to  interpret  the  1940  Act  as 
requiring  pass-through  voting  privileges 
for  Variable  Contract  owners. 
Accordingly,  such  Participating 
Insurance  Companies,  where  applicable, 
will  vote  shares  of  the  Fund  held  in  its 
separate  accounts  in  a  manner 
consistent  with  voting  instructions 
timely  received  from  Variable  Contract 
owners.  In  addition,  each  Participating 
Insurance  Company  will  vote  shares  of 

a  Fund  held  in  its  separate  accounts  for 
which  it  has  not  received  timely  voting 
instructions,  as  well  as  shares  it  owns, 
in  the  same  proportion  as  those  shares 
for  which  it  has  received  voting 
instructions.  Participating  Insurance 
Companies  will  be  responsible  for 
assuring  that  each  of  their  separate 
accounts  investing  in  a  Fund  calculates 
voting  privileges  in  a  manner  consistent 
with  all  other  Participating  Insurance 
Companies.  The  obligation  to  vote  a 
Fund's  shares  and  calculate  voting 
privileges  in  a  manner  consistent  with 
all  other  separate  accounts  investing  in 
the  Fund  will  be  a  contractual 


obligation  of  all  Participating  Insurance 
Companies  under  the  agreements 
governing  their  participation  in  the 
Fund.  Each  Plan  will  vote  as  required  by 
applicable  law  and  governing  Plan 
documents. 

8.  All  reports  of  potential  or  existing 
conflicts  of  interest  received  by  a  Board, 
and  all  Board  action  with  regard  to:  (a) 
Determining  the  existence  of  a  conflict; 
(b)  notifying  Participants  of  a  conflict; 
and  (c)  determining  whether  any 
proposed  action  adequately  remedies  a 
conflict,  will  be  properly  recorded  in 
the  minutes  of  the  relevant  Board  or 
other  appropriate  records.  Such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 

9.  Each  Fund  will  notify  all 
Participating  Insurance  Companies  that 
separate  account  prospectus  disclosure 
regarding  potential  risks  of  mixed  and 
shared  funding  may  be  appropriate. 
Each  Fund  shall  disclose  in  its 
prospectus  that:  (a)  Its  shares  may  be 
offered  to  insurance  company  separate 
accounts  that  fund  both  variable  annuity 
and  variable  life  insurance  contracts, 
and  to  Plans;  (b)  differences  in  tax 
treatment  or  other  considerations  may 
cause  the  interests  of  various  Variable 
Contract  owners  participating  in  the 
Fund  and  the  interests  of  Plans 
investing  in  the  Fund  to  conflict;  and  (c) 
the  Board  will  monitor  the  Fund  for  any 
material  conflicts  and  determine  what 
action,  if  any,  should  be  taken. 

10.  Each  Fund  will  comply  with  all 
the  provisions  of  the  1940  Act  requiring 
voting  by  shareholders  (for  these 
purposes,  the  persons  having  a  voting 
interest  in  the  shares  of  the  Funds).  In 
particular,  each  such  Fund  either  will 
provide  for  annual  meetings  (except  to 
the  extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act 
(although  none  of  the  Funds  shall  be 
one  of  the  trusts  described  in  Section 
16(c)  of  the  1940  Act)  as  well  as  Section 
16(a)  and,  if  applicable.  Section  16(b)  of 
the  1940  Act.  Further,  each  Fund  will 
act  in  accordance  with  the 
Commission's  interpretation  of  the 
requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  Board 
members  and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

11.  If  and  to  the  extent  Rule  6e-2  or 
Rule  6e-3(T)  is  amended,  of  if  Rule  6e- 
3  under  the  1940  Act  is  adopted,  to 
provide  exemptive  relief  &om  any 
provisions  of  the  1940  Actor  the  rules 
thereunder  with  respect  to  mixed  and 
shared  funding  on  terms  and  conditions 
materially  different  &om  any 
exemptions  granted  in  the  order 


requested  by  Applicants,  then  the  Funds 
and/or  the  Participants,  as  appropriate, 
shall  take  such  steps  as  may  be 
necessary  to  comply  with  Rule  6e— 2  or 
Rule  6e-3(T),  as  amended,  and  Rule  6e- 
3,  as  adopted,  to  the  extent  such  rules 
are  applicable. 

12.  No  less  than  annually,  the 
Participants  shall  submit  to  each  Board 
such  reports,  materials  or  data  as  each 
Board  may  reasonably  request  so  that 
such  Boards  may  carry  out  fully  the 
obligations  imposed  upon  them  by  the 
conditions  stated  in  this  application. 
Such  reports,  materials  and  data  shall  be 
submitted  more  frequently  if  deemed 
appropriate  by  the  Boards.  The 
obligations  of  Participating  Insurance 
Companies  and  Plans  to  provide  these 
reports,  materials  and  data  upon 
reasonable  request  of  a  Board  shall  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies  and 
Plans  under  the  agreements  governing 
their  participation  in  the  Funds. 

13.  If  a  Plan  or  Plan  participant 
should  become  an  owner  of  10%  or 
more  of  the  assets  of  a  Fund,  such  Plan 
or  Plan  participant  will  execute  a 
participation  agreement  with  such  Fund 
which  includes  the  conditions  set  forth 
herein  to  the  extent  applicable.  A  Plan 
or  Plan  participant  will  execute  an 
application  containing  an 
acknowledgement  of  this  condition 
upon  such  Plan's  initial  purchase  of  the 
shares  of  any  Fund. 

Conclusion 

For  the  reasons  summarized  above. 
Applicants  represent  that  the 
exemptions  requested  are  necessary  and 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  purposes  fairly  intended 
by  the  policy  and  provisions  of  the  1940 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarUnd, 

Deputy  Secretary. 

IFR  Doc.  97-18920  Filed  7-17-97;  8:45  am] 
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action:  Notice  of  Application  for 
Oeregistration  under  the  Investment 
Company  Act  of  1940  (the  "Act"). 

APPUCANT:  PIMCO  Advisors  Funds. 
RELEVANT  ACT  SECTION:  Order  requested 
under  section  8(f). 

RUNQ  DATES:  The  application  was  flled 
on  March  10,  1997,  and  amended  on 
June  19,  1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personnally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
August  5,  1997,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary.  SEC,  450  5th 
Street,  N.W.,  Washington,  D.C.  20549. 
Applicant,  2187  Atlantic  Street, 
Stamford,  Connecticut  06902. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lawrence  W.  Pisto,  Senior  Counsel,  at 
(202)  942-0527,  or  Christine  Y. 
Greenlees,  Branch  Chief,  at  (202)  942- 
0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPL£MENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch. 

Applicant's  Representations 

1.  Applicant  is  a  registered,  open-end, 
management  investment  company 
organized  as  a  Massachusetts  business 
trust.  On  October  17,  1983,  applicant 
(then  called  Thomson  McKinnon 
Trust)  1  registered  under  section  8(a)  of 
the  Act  and  filed  a  registration 
statement  on  Form  N-IA  pursuant  to 
section  8(b)  of  the  Act  and  the  Securities 
Act  of  1933,  covering  an  indefinite 
number  of  shares  of  common  stock.  The 
registration  statement  t)ecame  effective 
and  the  initial  public  offering 
commenced  on  December  30, 1983. 
Applicant  is  comprised  of  sixteen  series 
(each  a  "Fund"). 2  Each  Fund  offers 


three  classes  of  shares:  Class  A,  Class  B, 
and  Class  C. 

2.  On  September  17,  1996,  applicant's 
Board  on  Trustees  (the  "Trustees") 
authorized  each  Fimd  to  enter  into  an 
Agreement  and  Plan  of  Reorganization 
(each  a  "Plan")  with  a  series  of  either 
PIMCO  Funds:  Multi-Manager  Series 
("PFEAS")  or  PIMCO  Funds  ("PIMS") 
(each  an  "Acquiring  Fund").'  Pursuant 
to  each  Plan,  the  assets  and  liabilities  of 
each  Fund  would  be  transferred  to  a 
corresponding  Acquiring  Fund  in 
exchange  for  Class  A,  Class  B,  and  Class 
C  shares  of  such  Acquiring  Fund. 

3.  In  recommending  the 
reorganization,  the  Trustees  identified 
certain  potential  benefits  likely  to  result 
from  the  reorganization:  (a)  Economies 
of  scale;  (b)  unified  fee  structure;  (c) 
more  diversified  investment 
opportunities;  (d)  continued  investment 
in  a  mutual  fund  without  recognition  of 
gain  or  loss  for  federal  income  tax 
purposes;  and  (e)  a  larger,  more 
integrated  fund  complex. 

4.  In  accordance  with  rule  17a-8 
under  the  Act,*  the  trustees  of  the 
representive  Funds  and  Acquiring 
Funds  determined  that  (a)  participation 
in  the  transaction  would  be  in  the  best 
interests  of  the  particular  Fund  or 
Acquiring  Fund's  shareholders;  and  (b) 
the  current  interests  of  such 
shareholders  would  not  be  diluted  as  a 
result  of  the  transaction. 

5.  On  or  about  November  4,  1996, 
proxy  materials  were  sent  to  applicant's 
shareholders.  On  December  20,  1996, 
the  shareholders  of  each  Fimd  approved 
the  Plan  for  such  Fund. 

6.  On  January  16  or  17,  1997,  as 
applicable.  Value  Fund,  High  Income 
Fund,  Total  Return  Fund,  U.S. 
Government  Fund,  Short  Intermediate 
Fund  and  Money  Market  Fund  each 
paid  a  dividend  which,  together  with  all 
previous  such  dividends,  had  the  effect 
of  distributing  each  such  Fund's 
investment  company  taxable  income 


'  On  November  15.  1994,  applicant  changed  its 
name  to  PIMCO  Advisors  Funds. 

'The  Funds  are:  Value  Fund.  Discovery  Fund, 
Equity  Income  Fund.  Growth  Fund.  Innovation 


Fund,  International  Fund.  Opportunity  Fund. 
Precious  Metals  Fund.  Target  Fund.  Tax  Exempt 
Fund,  High  Income  Fund.  Total  Return  Income 
Fund.  U.S.  Government  Fund.  Short-Intermediate 
Fund.  Money  Market  Fund,  and  Global  Income 
Fund. 

'  The  PFEAS  Acquiring  Funds  are:  PIMCO  Value 
Fund.  PIMCO  MidCap  Growth  Fund.  PIMCO 
Renaissance  Fund,  PIMCO  Grovrth  Fund.  PIMCO 
Innovation  Fund.  PIMCO  International  Fund, 
PIMCO  Opportunity  Fund.  PIMCO  Precious  Metals 
Fund.  PIMCO  Target  Fund,  and  PIMCO  Tax  Exempt 
Fund.  The  PIMS  Acquiring  Funds  are:  PIMCO  High 
Yield  Fund.  PIMCO  Total  Return  Fund.  PIMCO 
Low  Duration  Fund.  PIMCO  Money  M<irket  Fund, 
and  PIMCO  Global  Bond  Fund  H. 

*  Rule  17a-8  provides  relief  from  the  affiliated 
transaction  prohibition  of  section  17(a)  of  the  Act 
for  a  merger  of  investment  companies  that  may  be 
affiliated  persons  of  each  other  solely  by  reason  of 
having  a  common  investment  adviser,  common 
directors,  and.'or  common  officers. 


and  net  realized  capital  gain,  if  any, 
through  January  17,  1997  (the 
"Exchange  Date"). 

7.  On  the  Exchange  Date,  all  of  the 
assets  and  liabilities  of  each  Fund  were 
transferred  to  an  Acquiring  Fund  in 
exchange  for  shares  of  such  Acquiring 
Fund  based  on  net  asset  value.  Certain 
of  the  Acquiring  Funds  had  no  assets  or 
liabilities  prior  to  the  transactions.  Thje 
Fimds  and  their  respective  Acquiring 
Funds  are:  (a)  The  Value  Fund  and  the 
PIMCO  Value  Fund;  (b)  the  Discovery 
Fund  and  the  PIMCO  Mid  Cap  Growth 
Fund;  (c)  the  Equity  Income  Fund  and 
the  PIMCO  Renaissance  Fund;  (d)  the 
Growth  Fund  and  the  PIMCO  Growth 
Fund;  (e)  the  Innovation  Fund  and  the 
PIMCO  Innovation  Fund;  (fj  the 
International  Fund  and  the  PIMCO 
International  Fund;  (g)  the  Opportunity 
Fund  and  the  PIMCO  Fund;  (h)  the 
Precious  Metal  Fund  and  the  PIMCO 
Precious  Metals  Opportunity  Fund:  (i) 
the  Target  Fund  and  the  PIMCO  Target 
Fund;  (j)  the  Tax  Exempt  Fund  and  the 
PIMCO  Tax  Exempt  Fund;  (k)  the  High 
Income  Fund  and  the  PIMCO  High 
Yield  Fund;  (1)  the  Total  Return  Income 
Fund  and  the  PIMCO  Total  Return 
Fund;  (m)  the  U.S.  Govenmient  Fund 
and  the  PIMCO  Total  Return  Fund;  (n) 
the  Short-Intermediate  Fund  and  the 
PIMCO  Low  Duration  Fund;  (o)  the 
Money  Market  Fund  and  the  PIMCO 
Money  Market  Fund;  and  (p)  the  Global 
Income  Fund  and  the  PIMCO  Global 
Bond  Fund  n. 

8.  Immediately  upon  consumption  of 
this  transaction,  applicant  distributed 
the  Class  A,  Class  B  and  Class  C  shares 
of  the  Acquiring  Funds  received  by 
applicant  to  the  Class  A,  Class  B  and 
Class  C  shareholders  of  the 
corresponding  Fund.  Each  Class  A, 
Class  B  and  Class  C  shareholder  of  each 
Fimd  received  that  proportion  of  the 
shares  of  the  corresponding  class  of  the 
corresponding  Acquiring  Fund  received 
by  applicant  which  the  numtier  of 
shares  of  beneficial  interest  of  such  class 
of  Fund  owned  by  such  shareholder 
bore  to  the  number  of  such  shares  of 
such  class  of  Fund  outstanding  on  the 
Exchange  Date. 

9.  Expenses  included  legal  and 
accounting  fees,  printing  and  mailing 
costs,  and  costs  of  proxy  solicitation, 
and  were  preliminarily  allocated  among 
each  Fund  and  each  Acquiring  Fund, 
based  in  part  on  the  number  of  share 
holders  to  whom  mailings  were  made. 
Each  Fund  and  each  Acquiring  Fund 
bore  its  share  of  the  overall  expenses  of 
the  transactions  in  accordance  with  this 
allocation,  except  that  PIMCO  advisors 
L.P.  bore  any  expenses  preliminarily 
allocated  to  a  Fund  or  to  an  Acquiring 
Fund  to  the  extent  that  such  allocated 
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expenses  exceeded  specified  expense 
exceeded  specified  expense  caps  for 
each  Fund  and  each  Acquiring  Fund. 
Total  expanses  of  5500,000  was  borne 
by  the  Funds.  The  preliminary 
allocations  and  expense  caps  for  each 
Fund  and  each  Acquiring  Fund  were 
approved  by  the  trustees  of  the 
respective  Funds  and  Acquiring  Funds. 

10.  Applicant  has  no  assets,  debts  or 
liabilities.  As  of  the  date  of  the 
application,  applicant  has  no 
securityholders.  Applicant  is  not  a  party 
to  any  litigation  or  administrative 
proceeding.  Applicant  is  not  engaged, 
nor  does  it  propose  to  engage,  in  any 
business  activities  other  than  those 
necessary  for  the  winding  up  of  its 
affairs. 

11.  Applicant  intends  to  file  the 
necessary  documentation  with  the 
Commonwealth  of  Massachusetts  to 
effect  its  dissolution  as  a  Massachusetts 
business  trust. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[PR  Doc.  97-18922  Filed  7-17-97;  8:45  am] 
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AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  promulgation  of  rules 

of  practice  and  procedure. 


SUMMARY:  Pursuant  to  its  authority 
under  section  995(a)(1)  of  title  28. 
United  States  Code,  the  Sentencing 
Commission  has  established  rules  of 
practice  and  procedure  relating  to  the 
manner  in  which  it  conducts  its 
business.  The  Commission  hereby  gives 
notice  of  the  adoption  of  these  rules. 
EFFECTIVE  DATE:  These  rules  are  effective 
as  of  their  adoption  by  the  Commission 
on  July  11.  1997. 

ADDRESSES:  Inquiries  about  any  matter 
covered  by  the  rules  should  be  sent  to: 
United  States  Sentencing  Commission, 
One  Columbus  Circle.  NE..  Suite  2-500, 
South  Lobby,  Washington.  DC  20002- 
8002,  Attention:  Office  of  Legislative 
and  Public  Affairs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Information 
Specialist.  Telephone:  (202)  273-4590. 
SUPPLEMENTARY  INFORMATION:  Section 
995(a)(1)  of  title  28  authorizes  the  U.S. 
Sentencing  Commission,  an 
independent  agency  in  the  judicial 


branch  of  the  United  States 
Government,  to  establish  general 
policies  and  promulgate  rules  and 
regulations  for  the  Commission  as 
necessary  to  carry  out  the  purposes  of 
the  Sentencing  Reform  Act  of  1984.  The 
rules  of  practice  and  procedure  are 
designed  to  facilitate  public 
understanding  and  participation  in  the 
work  of  the  Sentencing  Commission. 
For  the  most  part,  these  rules  do  not 
represent  a  substantive  change  in  the 
way  the  Commission  has  traditionally 
conducted  its  business.  These  rules  are 
not  intended  to  enlarge  the  rights  of  any 
person  sentenced  under  the  guidelines 
promulgated  by  the  Commission  or 
otherwise  create  any  private  right  of 
action.  The  rules  were  published  for 
comment  on  July  29  and  October  8, 

1996.  61  FR  39493-96,  61  FR  52825-26. 
The  Commission  received  public 
comment  from  a  number  of  persons  and 
groups.  The  Commission  also  conducted 
an  iiiformational  hearing  on  June  4, 

1997.  at  which  time  it  received 
additional  comment.  The  adopted  rules 
reflect  a  variety  of  changes  suggested  by 
the  public  comment  and  hearing 
participants. 

Authority:  28  U.S.C.  995(a)(1). 
Richard  P.  Conaboy, 
Chairman. 

Rules  of  Practice  and  Procedure 

Part  I — Purpose  of  Rules;  Rules 
Amendment  Procedure 

Rule  1.1     Application  and  Purpose 

Pursuant  to  28  U.S.C.  995(a)(1)  and 
other  applicable  provisions  of  its 
organizational  statute,  the  United  States 
Sentencing  Commission  ("the 
Commission")  has  established  these 
rules  governing  its  usual  operating 
practices.  The  Commission,  an  agency 
within  the  judicial  branch  of 
government,  is  subject  to  only  that 
provision  of  the  Administrative 
Procedure  Act.  section  553  of  title  5, 
United  States  Code,  relating  to 
publication  in  the  Federal  Register  and 
a  public  hearing  procedure,  with  regard 
to  proposed  sentencing  guidelines  or 
amendments  thereto.  See  28  U.S.C. 
994(x).  The  Commission  is  not  subject 
to  a  variety  of  other  statutes,  such  as  the 
Federal  Advisory  Committee  Act,  the 
Sunshine  Act,  and  the  Freedom  of 
Information  Act,  typically  applicable  to 
rulemaking  agencies  in  the  executive 
branch.  The  Commission  nevertheless 
desires  to  involve  interested  members  of 
the  public  in  its  work  to  the  maximum 
extent  practicable.  Accordingly,  these 
rules  are  issued  for  the  purpose  of  more 
fully  informing  interested  persons  of 
opportunities  and  procedures  for 


becoming  aware  of  and  participating  in 
the  public  business  of  the  Commission. 
These  rules  are  not  intended  to  enlarge 
the  rights  of  any  person  sentenced 
under  the  guidelines  promulgated  by 
the  Commission  or  to  otherwise  create 
any  private  right  of  action. 

Rule  1 .2    Rules  Amendment  Procedure 

(a)  Except  as  provided  in  subsection 
(b).  amendment  of  these  rules  shall 
require  the  affirmative  vote  in  a  public 
meeting  of  a  majority  (and  not  less  than 
three)  of  the  voting  members  then 
serving.  Any  such  amendment  shall  be 
adopted  only  after  notice  and  reeisonable 
opportunity  for  public  comment. 

(b)  The  Commission  temporarily  may 
suspend  any  rule  contained  herein  and/ 
or  adopt  a  supplemental  or  superseding 
rule  by  affirmative  vote  in  a  public 
meeting  of  a  majority  of  the  voting 
members  then  serving. 

Part  n — Action  by  the  Commission 

Rule  2. 1     Members 

For  purposes  of  the  voting  procedures 
set  forth  in  these  rules,  "member"  of  the 
Commission  shall  mean  a  voting 
member  and  shall  not  include  an  ex- 
officio,  non-voting  member.  Ex-officio 
members  may  not  vote  or  make  or 
second  motions. 

Rule  2.2    Voting  Rules  for  Action  by  the 
Commission 


Except  as  otherwise  provided  In  these 
rules  or  by  law.  action  by  the 
Conunission  requires  the  affirmative 
vote  of  a  majority  of  the  members  at  a 
public  meeting  at  which  a  quorum  is 
present.  A  quorum  shall  consist  of  a 
majority  of  the  members  then  serving. 
Members  shall  be  deemed  "present" 
and  may  participate  and  vote  in  public 
meetings  from  remote  locations  by 
electronic  means,  including  telephone, 
satellite,  and  video  conference  devices. 

Promulgation  of  guidelines,  policy 
statements,  official  commentary,  and 
amendments  thereto  shall  require  the 
affirmative  vote  of  at  least  four  members 
at  a  public  meeting.  See  28  U.S.C. 
994(a). 

Publication  for  comment  of  proposed 
amendments  to  guidelines,  policy 
statements,  or  official  commentary  shall 
require  the  affirmative  vote  of  at  least 
three  members  at  a  public  meeting.  The 
decision  to  instruct  staff  to  prepare  a 
retroactivity  impact  analysis  for  a 
proposed  amendment  shall  require  the 
affirmative  vote  of  at  least  three 
members  at  a  public  meeting. 

Action  on  miscellaneous  matters  may 
be  taken  without  a  meeting  based  on  the 
affirmative  vote,  by  written  or  oral 
communication,  of  a  majority  of  the 
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members  then  serving.  Such  matters 
may  include,  the  approval  of  budget 
requests,  legal  briefs,  staff  reports, 
analyses  of  legislation,  and 
administrative  and  personnel  issues. 

A  motion  to  reconsider  Commission 
action  may  be  made  only  by  a 
commissioner  on  the  prevailing  side  of 
the  vote  for  which  reconsideration  is 
sought,  or  who  did  not  vote  on  the 
matter.  Four  votes  are  necessary  to 
reconsider  a  Commission  vote  on  any 
question  on  which  a  four-vote  majority 
is  required. 

Part  in — Meetings  and  Hearings 

Rule  3. 1     Meetings 

The  Chair  shall  call  and  preside  at 
Commission  meetings.  In  the  absence  of 
the  Chair,  the  Chair  will  designate  a 
Vice  Chair  to  preside. 

Rule  3.2    Public  Meetings 

The  Commission  shall  meet  on  at 
least  two  occasions  in  each  calendar 
quarter  to  conduct  business. 

To  the  extent  practicable,  the  Chair 
shall  issue,  through  the  Office  of  Staff 
Director,  a  public  notice  of  any  public 
meeting  at  least  seven  days  prior  to  the 
date  of  the  meeting.  The  public  notice, 
to  the  extent  practicable,  shall  indicate 
the  general  purpose(s)  of  the  meeting 
and  include  an  agenda  and  any  related 
documents  approved  for  public  release. 

At  the  discretion  of  the  Chair, 
members  of  the  public  may  be  afforded 
an  opportunity  to  comment  on  any  issue 
on  the  agenda  of  a  public  meeting. 

Rule  3.3    Executive  Sessions 

The  Commission  may  hold  executive 
sessions  closed  to  the  public  to  transact 
business  of  the  Commission  that  is  not 
appropriate  for  a  public  meeting,  e.g., 
discussion  and  resolution  of  personnel 
and  budget  issues. 

Rule  3.4    Briefing  Sessions 

The  Commission  may  hold  briefing 
sessions  that  are  not  open  to  the  public 
generally  to  receive  in-depth 
information  from  staff  and  other 
persons.  The  Office  of  Legislative  and 
Public  Affairs  will  make  available  a  list 
of  issues  upon  which  the  Commission 
was  briefed. 

Rule  3.5    Public  Hearings 

The  Commission  may  convene  a 
public  hearing  on  any  matter  involving 
the  promulgation  of  sentencing 
guidelines  or  any  other  matter  affecting 
the  Commission's  business.  A  request 
for  comment  on  a  proposed  matter  does 
not  necessarily  mean  that  a  public 
hearing  will  be  held  on  the  matter  or 
that  a  public  hearing,  if  scheduled,  will 


pertain  to  all  issues  raised  in  the  request 
for  comment. 

Notice  of  a  public  hearing  shall  be 
given  as  soon  as  practicable.  The  notice 
shall  include,  as  applicable,  information 
regarding  a  procedure  for  requesting  an 
opportunity  to  testify,  and  the 
availability  of  documents  or  reports 
relevant  to  the  subject  of  the  hearing. 

The  Commission  may  specify  the 
format  for  public  hearings,  invite 
witnesses,  choose  witnesses  from  among 
those  who  request  the  opportunity  to 
testify,  and  require  that  written 
testimony  be  submitted  in  advance  of 
the  hearing. 

The  Commission  may  exclude  from 
such  a  hearing  any  electronic  devices 
that  record  the  voice  or  image  of  any  or 
all  witnesses,  as  well  as  cameras  of  any 
kind. 

At  the  request  of  any  witness  to  turn 
off  any  such  electronic  device(s)  during 
that  person's  testimony,  the  Chair  of  the 
Commission  may  order,  at  his  or  her 
discretion,  that  use  of  such  devices  be 
discontinued  during  the  testimony  of 
that  witness. 

Rule  3.6    Written  Record  of  Meetings 
and  Hearings 

The  Commission  shall  prepare  and 
maintain  written  minutes  of  public 
meetings  and  make  them  publicly 
available  after  their  approval  by  the 
Commission.  The  Commission  shall 
tape  record  public  meetings  and  make 
the  recordings  publicly  available  after 
the  approval  of  the  minutes  of  such 
meeting.  No  such  recording  shall  be 
copied  or  removed  from  the 
Commission's  offices. 

The  Commission  shall  maintain  a 
written  transcription  of  public  hearings 
that  shall  be  publicly  available  for 
inspection. 

Part  IV — Guideline  Amendment 
Process 

Rule  4.1     Promulgation  of  Amendments 

The  Commission  may  promulgate  and 
submit  to  Congress  amendments  to  the 
guidelines  after  the  beginning  of  a 
regular  session  of  Congress  and  not  later 
than  May  1  of  that  year.  Amendments 
shall  be  accompanied  by  an  explanation 
or  statement  of  reasons  for  the 
amendments.  Unless  otherwise 
specified,  or  unless  Congress  legislates 
to  the  contrary,  amendments  submitted 
for  review  shall  take  effect  on  the  first 
day  of  November  of  the  year  in  which 
submitted.  28  U.S.C.  994(p). 

At  other  limes,  pursuant  to  special 
statutory  enactment,  the  Commission 
may  promulgate  amendments  to 
accomplish  identified  congressional 
objectives. 


Amendments  to  policy  statements  and 
commentary  may  be  promulgated  and 
put  into  effect  at  any  time.  However,  to 
the  extent  practicable,  the  Commission 
shall  endeavor  to  include  amendments 
to  policy  statements  and  commentary  in 
any  submission  of  guideline 
amendments  to  Congress  and  put  them 
into  effect  on  the  same  November  1  date 
as  any  guideline  amendments  issued  in 
the  same  year. 

Generally,  promulgated  amendments 
will  be  given  prospective  application 
only.  However,  in  those  cases  in  which 
the  Commission  considers  an 
amendment  for  retroactive  application 
to  previously  sentenced,  imprisoned 
defendants,  it  shall  decide  whether  to 
make  the  amendment  retroactive  at  the 
same  meeting  at  which  it  decides  to 
promulgate  the  amendment.  Prior  to 
final  Commission  ac»ion  on  the 
retroactive  application  of  an 
amendment,  the  Commission  shall 
review  the  retroactivity  impact  analysis 
prepared  pursuant  to  Rule  2.2.  supra. 

Rule  4.2    Prison  Impact  of 
Amendments 

Prior  to  promulgating  amendments  to 
the  guidelines,  the  Commission  shall 
consider  the  imp>act  of  any  amendment 
on  available  penal  and  correctional 
resources,  and  on  other  facilities  and 
services  and  shall  make  such 
information  available  to  the  public. 

Rule  4.3    Notice  and  Comment  on 
Proposed  Amendments 

In  proposing  and  promulgating 
guidelines  and  amendments  thereto,  the 
Commission  shall  comply  with  the 
requirements  of  section  553  of  title  5. 
United  States  Code,  relating  to 
publication  in  the  Federal  Register  and 
public  hearing  procedure.  28  U.S.C. 
994(x). 

The  Commission  may  promulgate 
commentary  and  policy  statements,  and 
amendments  thereto,  without  regard  to 
the  provisions  of  28  U.S.C.  994(x). 
Nevertheless,  the  Commission  will 
endeavor  to  provide,  to  the  extent 
practicable,  comparable  opportunities 
for  public  input  on  proposed  policy 
statements  and  commentary  considered 
in  conjunction  with  guideline 
amendments. 

Rule  4.4    Federal  Register  Notice  of 
Proposed  Amendments 

A  vote  to  publish  a  proposed 
amendment  to  a  guideline,  policy 
statement,  or  official  commentary  in  the 
Federal  Register  shall  be  deemed  to  be 
a  request  for  public  comment  on  the 
proposed  amendment.  At  the  same  time 
the  Commission  votes  to  publish 
proposed  amendments  for  comment,  it 
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shall  request  public  comment  on 
whether  to  make  any  amendments 
retroactive. 

The  notice  of  proposed  amendments 
also  shall  provide,  to  the  extent 
appropriate  and  practicable,  reasons  for 
consideration  of  amendments  and  a 
summary  of  or  reference  to  publicly 
available  information  that  is  relevant  to 
the  issuels).  In  addition,  the  publication 
notice  shall  include  a  deadline  for 
public  comment  and  may  include  a 
notice  of  any  scheduled  public 
hearingls)  or  meetings  on  the  issue(s). 

In  the  case  of  proposed  amendments 
to  guidelines  or  issues  for  comment  that 
form  the  basis  for  possible  guidelines 
amendments,  the  Commission  shall 
allow,  to  the  extent  practicable,  a 
minimum  period  of  public  comment  of 
at  least  60  calendar  days  prior  to  final 
Commission  action  on  the  proposed 
amendments. 

Rule  4.5    Public  Hearing  on  Proposed 
Amendments 

In  the  case  of  "emergency" 
amendments  issued  pursuant  to  special 
statutory  authorization,  the  Commission 
ordinarily  will  not  conduct  a  public 
hearing  on  the  proposed  amendments 
but  will  afford  such  opportunity  for 
written  comment  as  time  allows. 

In  the  case  of  other  amendments  to  • 
guidelines  or  policy  statements  issued 
pursuant  to  28  U.S.C.  994.  the 
Commission  shall  conduct  a  public 
hearing  on  the  proposed  amendments, 
unless  the  Commission  determines  that 
time  does  not  permit  a  hearing  or  that 
a  hearing  will  not  substantially  assist 
the  amendment  process.  Notice  of  the 
hearing  shall  be  given  in  the  Federal 
Register  and  by  other  means  designed  to 
inform  persons  likely  *o  be  interested  in 
participating  in  such  a  hearing. 

Part  V — Public  Participation  in 
Guideline  Amendment  Process 

Rule  5. 1     Public  Comment  File 

The  Office  of  Legislative  and  Public 
Affairs  shall  receive  and  maintain 
public  comment  and  public  hearing 
testimony  received  by  the  Commission. 
This  public  comment  file  will  be 
available  during  normal  business  hours 
for  public  inspection  pursuant  to 
written  or  telephonic  request  and  with 
reasonable  notice. 

Rule  5.2     Notice  of  Priorities 

The  Commission  shall  publish 
annually  in  the  Federal  Register  and 
make  available  to  the  public  a  notice  of 
the  tentative  priorities  for  future 
Commission  inquiry  and  possible 
action,  including  areas  for  possible 
amendments  to  guidelines,  policy 


statements,  and  commentary.  Any  such 
notice  shall  include  an  invitation  to, 
and  deadline  for,  the  submission  of 
written  public  comment  on  the 
proposed  priorities. 

Rule  5.3    Data  and  Reports  Relevant  to 
the  Amendment  Process 

To  fulfill  Commission  priorities  and 
inform  consideration  of  potential 
amendments,  the  Staff  Director  shall 
direct  the  preparation  of  relevant  data 
and  reports  for  consideration  by  the 
Commission.  Upon  authorization,  the 
Office  of  Legislative  and  Public  Affairs 
shall  make  the  data  and  reports 
available  to  the  public  as  soon  as 
practicable. 

Rule  5.4    Advisory  Groups 

Upon  authorization  of  the 
Commission,  the  Staff  Director  may 
.x"  facilitate  the  creation,  membership,  and 
periodic  meeting  at  the  Commission 
offices  and  elsewhere,  of  advisory 
groups  of  defense  attorneys,  academics, 
probation  officers,  judges,  prosecutors, 
and  others,  to  facilitate  formal  and 
informal  input  to  the  Commission. 

Two  types  of  advisory  groups  are 
authorized:  standing  and  ad  hoc.  The 
following  groups  are  standing  advisory 
groups:  the  Practitioners'  Advisory 
Group  and  the  Probation  Officers' 
Advisory  Group. 

Upon  creating  an  advisory  group,  the 
Commission  may  prescribe  such 
policies  regarding  the  conduct  of 
meetings  and  operation  of  the  group  as 
the  Commission  deems  necessary  or 
appropriate.  The  Commission  also  may 
delegate  to  an  advisory  group  the 
responsibility  for  developing  such 
policies. 

In  addition,  the  Commission  expects 
to  solicit  input,  bom  time  to  time,  from 
outside  groups  representing  the  federal 
judiciary,  prosecutors,  defense 
attorneys,  crime  victims,  and  other 
interested  groups. 

Part  VI — Information  About  the 
Commission 

Rule  6.1     Office(s) 

The  offices  of  the  Commission  are 
located  in  the  Thurgood  Marshall 
Federal  Judiciary  Building.  Suite  2-500, 
South  Lobby.  One  Columbus  Circle, 
NE.,  Washington.  DC.  20002-8002. 

The  office  can  be  reached  by 
telephone  between  8:30  a.m.  and  5:30 
p.m.,  Monday  through  Friday.  The  main 
telephone  number  is  (202)  273-4500. 
The  fax  number  is  (202)  273-4529. 

Rule  6.2    Office  of  Legislative  and 
Public  Affairs 

The  Office  of  Legislative  and  Public 
Affairs  administers  the  Commission's 


policy  on  Public  Access  to  Sentencing 
Commission  Documents  and  Data.  See 
54  FR  51279  (1989).  This  office  also 
maintains  A  Guide  to  Publications  &■ 
Resources  that  lists  all  publications  and 
datasets  available  from  the  Commission. 
This  document  is  available  on  request. 

Generally,  the  Office  of  Legislative 
and  Public  Affairs  will  maintain  for 
public  inspection  by  appointment 
official  Commission  documents, 
meetings  and  hearing  schedules  and 
agendas,  approved  minutes  of 
Commission  meetings  and  transcripts  of 
public  hearings,  public  comment 
submissions,  and  other  documents  (or 
citations  thereto)  that  inform 
Commission  decisions  or  actions. 

Rule  6.3    Internet  Site 

The  Commission  maintains  and 
updates  information  and  documents  on 
an  Internet  web  site.  The  web  site  is 
found  at:  http://www.ussc.gov. 

This  resource  includes  general 
information,  such  as  background 
information  about  the  Commission  and 
Commissioners,  notices  for  scheduled 
meetings  and  hearings,  minutes  of 
recent  meetings,  transcripts  of  public 
hearings,  listings  of  Commission 
priorities  and  projects,  outstanding 
public  comment  solicitations,  recently 
promulgated  amendments,  the  text  of 
numerous  reports  and  resources 
available  from  the  Commission,  and  the 
text  of  the  Guidelines  ^4anual  and 
Commission  reports. 

Rule  6.4    Information  at  Federal 
Depository  Libraries 

Commission  publications  printed  by 
the  Government  Printing  Office,  and 
other  selected  documents,  are  available 
in  hard  copy  or  microfiched  form 
through  the  Government  Printing 
Office's  Depository  Library  system.  The 
location  of  the  nearest  Federal 
Depository  Library  can  be  determined  in 
several  ways:  (1)  By  requesting  a  free 
copy  of  the  Directory  of  Depository 
Libraries  from  the  U.S.  Government 
Printing  Office,  Library  Programs 
Services,  Stop:  SLLD,  Washington,  DC 
20401;  (2)  by  asking  at  any  local  library 
for  the  address  of  the  nearest  Federal 
Depository  Library;  or  (3)  by  using  the 
Internet  at  http://www.access.gpo.gov/ 

su docs;  "Information  Available  for 

Free  Public  Use  in  Federal  Depository 
Libraries"  should  be  selected.  The 
listing  may  be  searched  by  state  or  by 
area  code. 

Rule  6.5    Access  to  Conimission  Data 
Research  Consortium 

The  Commission  provides  its  various 
databases,  excluding  individual 
identifiers,  to  the  University  of 
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Michigan's  Inter-University  Consortium 
for  Political  and  Social  Research 
(ICPSR).  Researchers  interested  in 
studying  federal  sentencing  practices 
through  quantitative  methods  can  access 
Commission  sentencing  data  through 
this  means.  Contact  ICPSR,  PO  Box 
1248,  Ann  Arbor.  MI  48106;  or  call  1- 
800-999-0960;  or  use  the  following 
Internet  address:  http:// 
www.ICPSR.umich.edu/NACfD/ 
home.html. 

[FR  Doc.  97-18959  Filed  7-17-97;  8:45  am) 

BIUJNG  CODE  2210-40-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OIMB  Review 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden.  The  Federal 
Register  notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
published  on  April  9,  1997  (62  FR 
17277). 

DATES:  Comments  must  be  submitted  on 
or  before  August  18,  1997. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judith  Street,  Federal  Aviation 
Administration,  Corporate  Information 
Division,  ABC-100,  800  Independence 
Ave.,  SW.,  (202)  267-9895,  Washington, 
DC  20591. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Passenger  Facility  Charge  (PFC) 
Application. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

OMB  Control  Number:  2120-0557. 

Affected  Public:  Air  Carriers  and 
Public  Agencies. 

Abstract:  The  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Pub.  L. 
101-508)  authorizes  airports  to  impose 
passenger  facility  charges.  This 
collection  is  necessary  in  order  to 
implement  the  Statute  and  carry  out  a 
passenger  facility  charge  as  required  by 


Section  9113  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990. 

Estimated  Annual  Burden  Hour: 
26,742. 

Number  of  Respondents:  450. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725-1 7th  Street,  NW., 
Washington,  DC  20503,  Attention  IX3T 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection: 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  July  14, 
1997. 

Vanester  M .  Williams. 

Clearance  Officer,  United  States.  Department 
of  Transportation . 

[FR  Doc  97-18987  Filed  7-17-97;  8:45  am] 
HLUNG  CODE  4»tO-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  i-lighway  Administration 

Federal  Transit  Administration 

Participation  in  the  National  Advanced 
Rural  Transportation  Systems' 
Traveler  Information  Services  in 
Tourism  Areas  Field  Operational  Test 

AGENOES:  Federal  Highway 
Administration  (FITWA)  and  Federal 
Transit  Administration  (FTA), 
Department  of  Transportation  (USDOT). 
ACTION:  Notice;  request  for  participation. 

summary:  The  USDOT  is  interested  in 
evaluating  the  benefits  associated  with 
the  application  of  traveler  information 
services  in  rural  tourism  areas.  This 
request  for  participation  solicits 
applications  from  both  public-public 
(e.g..  State  DOT-Chamber  of  Commerce) 
and  public-private  (e.g..  National  Park 
Service-private  industry)  partnerships  to 
conduct  a  field  operational  test.  The 
purpose  of  this  test  would  be  to  evaluate 
the  benefits  of  using  advanced  traveler 
information  systems  in  rural  tourist 
areas  involving  State  or  national  parks, 
or  other  tourist  areas  (public  or  private) 
that  experience  seasonal  or  aimual 
traffic  flow  congestion. 


DATES:  Responses  to  this  aimouncement 
must  be  submitted  by  4  p.m.,  e.t.,  on  or 
before  .August  15.  1997. 
ADDRESSES:  Responses  to  this 
solicitation  must  be  submitted  directly 
to  the  Federal  Highway  Administration, 
Office  of  Traffic  Management  and  ITS 
Applications,  Rural  Action  Team,  HTV- 
3,  400  Seventh  St..  SW..  Room  3401, 
Washington,  DC.  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
R.Dale  Thompson,  FHWA.  Office  of 
Traffic  Management  and  ITS 
Applications,  Rural  Action  Team,  (202) 
366-0640:  or  Mr.  Ronald  Boenau.  FTA, 
Office  of  Mobility  Innovation  .  Rural 
Action  Team,  (202)  366-0195;  or  Mr. 
Raymond  Resendes,  ITS  Joint  Program 
Office,  Rural  Action  Team,  (202)  366- 
2182;  or  Ms.  Beveriy  Russell,  FHWA, 
Office  of  the  Chief  Counsel  (202)  366- 
1355,  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  Eastern  Time.  Monday 
through  Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Availability  of  the  Plan  and  Electronic 
Access 

Copies  of  the  Advanced  Rural 
Transportation  Systems  Strategic  Plan, 
which  describes  the  program  goals  and 
the  critical  program  areas,  are  available 
from  ITS  America,  400  Virginia  Avenue, 
SW.,  Suite  800,  Washington,  EX:  20024, 
telephone  (202)  484-4847.  Electronic 
copies  are  available  on  the  ITS  America 
Internet  Home  Page,  http:// 
Hsww.itsa.org. 

Background 

Title  VI.  part  B  of  the  Intermodal 
Surface  Transportation  Efficiency  Act  of 
1991  (ISTEA),  Pub.  L.  102-240,  105  StaL 
1914,  2189,  provided  the  Intelligent 
Vehicle  Highway  Systems  Act  which  set 
the  foundation  for  the  National 
Intelligent  Transportation  Systems  (ITS) 
Program.  Under  ISTEA,  the  USDOT  has 
taken  the  lead  in  conducting  ITS 
research,  development,  and  operational 
testing  activities  to  lay  the  foundation 
for  the  application  of  existing  and 
emerging  technologies  and  systems  to 
improve  the  efficiency  of  the  surface 
transportation  system. 

Early  ITS  efforts  were  driven  by  the 
desire  to  address  growing  transportation 
problems  in  urban  areas  and  in  inter- 
urban  corridors.  While  many  of  the 
technologies  and  systems  aimed  at 
solving  these  problems  also  have 
application  outside  urban  settings,  the 
market  structure,  application  logistics, 
and  motivating  factors  underlying  their 
deployment  vary  considerably  from 
urban  to  rural  areas.  The  Federal  ITS 
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Program  recognized  these  differences 
and.  in  the  past  year,  has  initiated  the 
development  of  an  ITS  program 
component  with  a  uniquely  rural  focus: 
the  Advanced  Rural  Transportation 
Systems  Program. 

During  1996,  the  USDOT  developed 
an  Advanced  Rural  Transportation 
Systems  Strategic  Flan  which  covers  the 
Federal  role  in  developing  and  fostering 
the  application  of  intelligent 
transportation  systems  in  rural  areas. 
The  Strategic  Plan  describes  the  vision, 
mission,  goals,  objectives,  and  measures 
which  provide  the  foundation  upon 
which  the  Federal  Advanced  Rural 
Transportation  Systems  Program  is 
built.  The  goals  of  the  Advanced  Rural 
Transportation  Systems  Program  are 
closely  tied  to  those  of  the  overall  ITS 
Program.  Priority  is  given  to  those  goals 
that  meet  the  more  critical  needs  of 
travelers  and  transporters  of  goods  in 
rural  areas.  Consequently,  the  primary 
goals  of  the  Advanced  Rural 
Transportation  Systems  Program  are 
safety  and  efficient  mobility,  versus 
those  of  the  metropolitan  systems  which 
are  congestion  mitigation  and  increased 
throughput. 

Because  of  the  diversity  of  needs  and 
settings  in  Rural  America,  the  Advanced 
Rural  Transportation  Systems  Strategic 
Plan  specifies  seven  critical  program 
areas,  or  clusters,  which  provide  areas 
of  common  interest  and  focus  within  the 
overall  rural  ITS  program.  The 
companion  Program  Plan,  currently 
under  development,  describes  what  is 
known  and  unknown  within  each 
cluster,  sets  the  strategic  priorities,  and* 
lays  out  the  program  (projects  by  year) 
to  solve  the  unknowns.  Together  the 
Advanced  Rural  Transportation  Systems 
Strategic  and  Program  Plans  provide  the 
road  map  for  the  Federal  Advanced 
Rural  Transportation  Systems  program 
through  the  year  2003. 

While  rural  settings  differ  greatly, 
there  is  general  agreement  on  the  classes 
of  needs  that  exist  within  each  setting 
and  the  principal  users  of  ITS.  The 
critical  program  areas,  therefore,  were 
developed  around  identifiable  needs 
and  service  categories  and  are  as 
follows: 

1.  Traveler  Safety  and  Security; 

2.  Emergency  Services; 

3.  Tourism  and  Travel  Infonnation 
Services; 

4.  Public  Traveler  Services/Public  Mobility 
Services; 

5.  Infrastructure  Operating  and 
Maintenance; 

6.  Fleet  Operating  and  Maintenance;  and 

7.  Commercial  Vetiicle  Operations. 

For  example,  the  Tourism  and  Travel 
Information  Services  category 
mentioned  above  refers  to  the  needs  and 


services  that  a  visitor  (both  driver  and 
passenger]  unfamiliar  with  a  rural  area 
may  require.  These  services  will  also 
address  the  needs  of  the  Visitors  and 
Tourism  Bureaus,  transit  service 
providers,  information  providers,  etc., 
that  provide  the  services  to  meet 
tourists'  needs.  In  a  rural  tourist  area, 
this  may  be  the  main  focus  of  the  ITS 
program.  Likewise,  the  Public  Traveler 
Services/Public  Mobility  Services 
focuses  on  reducing  the  isolation  of  the 
transportation  disadvantaged  and 
increasing  the  mobility  of  all. 
Constituents  of  this  critical  program 
area  include  both  the  potential  travelers 
and  service  providers.  As  ITS  services 
are  shown  to  reduce  costs  and  improve 
efGciency.  these  areas  and  the 
organizations  responsible  for  them 
become  natural  constituents  and 
advocates  for  the  programs. 

I.  Objective  and  Hypotheses 

The  objective  of  this  field  operational 
test  is  to  evaluate  the  use  of  advanced 
technologies  to  collect  and  disseminate 
traveler  infonnation  in  rural  tourist 
areas  with  limited  traditional 
transportation  options  available  so  as  to: 
(1)  Improve  mobility;  (2)  increase 
access;  (3)  relieve  traffic  congestion 
caused  by  high  travel  demands  and  the 
limited  capacity  of  roadways  and 
parking  facilities;  and  (4)  stimulate 
economic  development. 

The  hypotheses  for  this  field 
operational  test  are:  (1)  The  Traveler 
Infonnation  System  in  a  rural  tourism 
area  will  improve  mobility  compared  to 
mobility  without  the  Traveler 
Information  System;  (2)  tourists 
surveyed  about  the  access  to  selected 
rural  attractions  will  rate  the  access 
higher  after  the  Traveler  Information 
System  is  installed  and  operational;  (3) 
the  Traveler  Information  System  will 
relieve  congestion  at  the  selected  rural 
attraction(s)  and  tourists  will  perceive 
the  reduction  in  congestion;  and  (4)  the 
Traveler  Information  System  will 
stimulate  economic  development. 


n.  Scope 

Definitions 

1.  "Rural  tourist  area."  for  purposes  of 
this  field  operational  test,  is  defined  as 
a  State  or  national  park,  or  other  tourist 
area^  a  rural  location  with  a 
permanent  population  of  roughly  50,000 
or  less  with  limited  access  to  and  from 
the  area,  limited  roadway  capacity  in 
and  out  of  the  area  that  contributes  to 
the  high  levels  of  seasonal  congestion 
during  periods  of  high  demand,  and 
limited  parking  access  and  capacity  that 
reaches  saturation  levels  at  periods  of 


high  demand,  as  well  as  limited 
integration  of  transit  systems. 

2.  A  "Traveler  Information  System." 
for  purposes  of  this  field  operational 
test,  is  a  system  typical  of  other 
advanced  traveler  information  systems 
deployed  in  metropolitan  areas  to 
disseminate  traveler  information  to  the 
traveling  public  and  transportation 
managers.  The  Traveler  Information 
System  focuses  on  the  unique  needs  of 
a  rural  tourist  area,  which  may  differ 
from  one  tourist  area  to  another. 
Examples  of  typical  equipment  and 
systems  deployed  to  support  such  a 
system  are  listed  below.  A  Traveler 
Infonnation  System  may  have  any  one 
or  more  of  these  listed  features,  as  well 
as  others  not  listed.  An  important  point 
is  that  the  individual  systems  are 
integrated,  or  at  a  minimum,  are  capable 
of  being  integrated  to  provide  traveler 
information  to  the  general  public,  as 
well  as  to  local  and  regional 
transportation  managers.  The  Traveler 
Information  System  components  may 
include,  but  are  not  limited  to: 

A.  Cable  TV: 

B.  Changeable  Message  SignsA^ariable 
Message  Signs; 

C.  Radio  Traveler  Information  Reports  such 
as  Highway  Advisory  Radio; 

D.  Dedicated  Telephone  Traveler 
Information  System; 

E.  IGosks; 

F.  Internet; 

G.  Hand-held  Devices; 

H.  In-vehicle  Devices;  and 

I.  Others. 

Typical  information  collected  and 
disseminated  to  travelers  may  include,  but  is 
not  limited  to: 

A.  Local  Area  Information; 

B.  Tourist  Area  Information; 

C.  Weather  Conditions; 

D.  Transit  Schedules  and  Routes; 

E.  Real-time  Transit  Information; 

F.  Employee  Ride-share  Information; 

G.  Real-time  Traffic  Information; 
H.  Traffic  Conditions; 

I.  Roadway  Conditions; 

J.  Work-zone  Information; 

K.  Incident  Information; 

L.  Alternate  Route  liifonnation; 

M.  Emergency  Management  Information; 

N.  Yellow  Pages  Information  (hotels, 
restaurants,  local  businesses,  private 
transportation  services,  other  public  and 
private  services,  local  information,  points  of 
interest,  maps  and  directions,  etc.); 

O.  Tourist  Attraction  and  Park  Information; 
and 

P.  Others. 

m.  Partnerships 

The  USDOT  will  generally  work  with 
the  lead  public  agency  participating  in 
the  partnership  (State,  city,  or  regional 
agency,  depending  on  the  site)  lo  ensure 
an  up  front  commitment  to  provide  the 
needed  support  to  achieve  the 
evaluation  objectives  of  this  field 
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operational  test.  The  USDOT  will  also 
ensure  that  needed  institutional  and 
partnership  arrangements  are  in  place 
and  required  funding  is  available. 

All  necessary  peirtnership 
arrangements  and  institutional 
agreements  to  support  the  project 
should  be  documented.  Signed  copies  of 
completed  Memorandums  of 
Understanding  (MOUs)  that  clearly 
define  responsibilities  and  relationships 
should  be  included  in  the  proposal. 
Partners  are  also  strongly  encouraged  to 
seek  participation  from  certified 
minority  business  enterprise  firms, 
women  business  enterprise  firms, 
disadvantaged  business  enterprise  firms, 
historically  black  colleges  and 
universities,  Hispanic  serving 
institutions,  and  other  minority 
institutions. 

IV.  National  ITS  System  Architecture 

Proposals  shall  provide  a  "Statement 
of  Intent"  to  implement  a  system  that  is 
consistent  with  the  National  ITS 
Architecture,  including  any  national  ITS 
standards,  protocols,  or  standards 
requirements  as  these  emerge  from  the 
National  ITS  Architecture  Development 
Program.  Copies  of  the  Architecture 
Definition  Documents,  the  draft 
Standards  Requirements  Document,  and 
the  Standards  Development  Program 
from  the  Architecture  Development 
Program  are  available  from  ITS  America, 
400  Virginia  Avenue.  SW..  Suite  800, 
Washington,  DC  20024.  telephone  (202) 
484—4847.  Electronic  copies  are 
available  on  the  ITS  America  Internet 
Home  Page,  http://www.itsa.org.  These 
documents  provide  insight  into  the 
definition  of  the  National  ITS 
Architecture,  and  the  emerging 
approaches  being  taken  toward 
standardizing  interfaces  that  would 
support  the  integration  of  transportation 
management  components. 

V.  Proiect  Evaluation  Activities 

Evaluation  is  an  integral  part  of  each 
field  operational  test  and  is  critical  to 
the  success  of  the  National  ITS  Program. 
As  such,  the  USDOT  ITS  Joint  Program 
Office  will  conduct  a  rigorous, 
independent  evaluation  of  traveler 
information  services  and  products 
supported  by  a  Traveler  Information 
System  in  a  rural  tourist  area.  The 
independent  evaluation  may  be 
conducted  using  existing  USDOT 
resources,  or,  as  part  of  another 
solicitation.  Applicants  are  not  required 
to  perform  this  evaluation;  however, 
they  are  required  to  support  the 
independent  evaluation. 

The  field  operational  test  partners 
will  be  involved  in  specific  phases  of 
the  evaluation.  At  a  minimum,  the 


partners  are  expected  to  be  part  of  the 
process  to  develop  the  goals  and 
objectives  of  the  individual  tests  and  the 
overall  evaluation  plan.  Partners  are 
also  expected  to  be  involved  in  much  of 
the  technical,  legal,  and  institutional 
data  collection,  archiving,  and 
reporting.  Nothing  in  these  guidelines 
shall  preclude  the  non-Federal  partners 
from  conducting  additional  evaluations 
for  their  specific  needs. 

The  non-Federal  project  coordination 
evaluation  activities  will  include 
assisting  the  USDOT  Evaluation  Team 
in  developing  an  evaluation  report  that 
summarizes  findings/lessons  learned 
resulting  from  the  deployment  of  this 
Traveler  Information  System.  Partners 
are  expected  to  review  and  comment  on 
this  report;  however,  the  independent 
evaluator  is  obligated  to  perform  an 
independent  analysis  of  the  data  and  an 
unbiased  report  of  results  compared  to 
partner-identified  goals,  objectives,  and 
hypotheses. 

VI.  Funding 

The  total  maximum  amount  of 
Federal  ITS  funding  in  this  solicitation 
is  $600,000.  In  accordance  with  sec. 
6058  of  the  ISTEA.  the  maximum  share 
of  a  project  funded  from  Federal  funds, 
including  ITS  funds,  cannot  exceed  80 
percent.  For  this  project,  the  Agency  is 
requiring  a  50%  cost  share  from 
perspective  partners.  At  least  40%  of  the 
required  cost  share  amoimt  must  be 
derived  from  non-Federal  sources  in 
order  that  the  Federal  maximum  share 
of  80%  mandated  in  section  6058  not  be 
exceeded. 

The  statutorily  required  20  percent 
cost  share  must  be  from  non-federally 
derived  funding  sources  and  must 
consist  of  either  cash,  substantial 
equipment  contributions  that  are  wholly 
utilized  as  an  integral  part  of  the  project, 
or  personnel  services  dedicated  fiill- 
time  to  the  project  for  a  substantial 
period,  as  long  as  such  personnel  are 
not  otherwise  supported  with  Federal 
funds.  The  non-federally  derived 
funding  may  come  from  State,  local 
government,  or  private  sector  partners. 

In  an  ITS  partnership,  as  with  other 
USDOT  cost-share  contracts,  it  is 
inappropriate  for  a  fee  to  be  included  in 
the  proposed  budget  as  part  of  a 
partner's  contribution  to  the  project. 
This  does  not  prohibit  appropriate  fee 
payments  to  vendors  or  others  who  may 
provide  goods  or  services  to  the 
partnership.  It  also  does  not  prohibit 
business  relationships  with  the  private 
sector  which  result  in  revenues  from  the 
sale  or  provision  of  ITS  products  or 
services. 

The  USDOT.  the  Comptroller  General 
of  the  United  States,  and,  if  appropriate. 


individual  States  have  the  right  to 
access  all  documents  pertaining  to  the 
use  of  Federal  ITS  funds  and  non- 
Federal  contributions.  Non-Federal 
partners  must  submit  sufficient 
documentation  during  final  negotiations 
and  on  a  regular  basis  during  the  life  of 
the  project  to  substantiate  these  costs. 
Such  items  as  direct  labor,  fringe 
benefits,  material  costs,  consultant 
costs,  subcontractor  costs,  and  travel 
costs  should  be  included  in  that 
documentation. 

Vn.  Schedule 

A  system  in  a  summer  or  year-roimd 
tourist  area  must  be  operational  by  May 
1,  1998.  A  system  in  a  winter  tourist 
area  must  be  operational  by  November 
1,  1998.  The  system  must  remain 
operational  for  a  period  long  enough  to 
obtain  valid  evaluation  data.  Depending 
on  the  degree  of  system  stability  during 
the  data  collection  period,  the  nominal 
data  collection  period  will  be  five 
months  from  the  declaration  of  the 
system  as  "operational."  After  the  end 
of  data  collection,  there  shall  be  a  six- 
month  period  of  data  analysis  and 
report  coordination  before  the  final 
independent  evaluation  report  is 
submitted.  The  system  shall  remain 
operational  until  the  final  evaluation 
report  has  been  received  and  accepted 
by  USDOT. 

Vm.  Evaluation  of  Applications 

The  USDOT  will  select  one  rural  site 
to  evaluate  the  potential  and  realized 
benefits  of  a  Traveler  Information 
System  focusing  on  the  objectives 
previously  stated.  However,  the  USDOT 
reserves  the  right  to  make  multiple 
awards.  Applications  shall,  where 
possible,  focus  on  the  use  of  currently 
available  technologies,  existing 
communications  and  infrastructure,  and 
strengthened  institutional  ties  to 
support  evaluation  objectives  with  the 
limited  Federal  ITS  funding  available  in 
this  effort.  Applications  that  offer  the     • 
greatest  potential  for  demonstrating  and 
evaluating  the  benefits  of  a  Traveler 
Information  System  in  a  rural  tourist 
area  (including  both  the  institutional 
and  technological  aspects)  for  the  least 
Federal  ITS  dollars  will  be  considered 
the  most  desirable. 

Interested  parties  are  invited  to 
submit  a  proposal  containing  sufficient 
information  to  enable  an  evaluation  of 
the  proposal  based  on  the  selection 
criteria  set  forth  below.  A  proposal  shall 
not  exceed  30  pages  in  length  including 
title,  index,  tables,  maps,  appendices, 
abstracts,  resumes  and  other  supporting 
materials.  A  page  is  defined  as  one  side 
of  an  8V2  by  11  inch  paper,  line  spacing 
no  smaller  than  1.5,  with  a  type  font  no 
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smaller  than  12  point.  Proposals  greater 
than  30  pages  will  not  be  accepted.  Ten 
copies  plus  an  unbound  reproducible 
copy  of  the  proposal  shall  be  submitted. 
The  cover  sheet  or  front  page  of  the 
proposal  shall  include  the  name, 
address,  and  phone  number  of  an 
individual  to  whom  correspondence 
and  questions  about  the  application  may 
be  directed.  Proposals  shall  include  a 
"Technical  Plan."  a  "Financial  Plan," 
and  a  "Management  and  Staffing  Plan" 
that  describe  how  the  proposed 
objectives  will  be  met  within  the 
specified  time  frame  and  budget.  The 
plans  should  be  structured  such  that 
they  contain  the  following  information. 

Technical  Plan 

1.  General  Requirements 

A.  General  description  of  the  targeted 
tourist  site  or  area.  Include  information 
on  the  local  area,  State  or  national 
parks,  or  other  tourist  sites  involved, 
roadways  into  and  out  of  the  area, 
historical  data  on  traffic  volumes  and 
congestion  or  weather  related  problems, 
seasonal  data  applicable  to  congestion 
levels  or  mobility/access,  any 
multimodal  aspects  of  the  transportation 
system,  and  the  public/private  agencies 
involved  in  the  project  such  as  local  or 
State  Bureau  of  Tourism,  Chamber  of 
Commerce,  transportation  agencies, 
park  agencies,  etc. 

B.  Interagency,  interjurisdictional  and 
public/private/academic  cooperative 
arrangements  currently  in  place  to 
support  the  overall  field  test  and 
evaluation  effort. 

C.  Provide  letters  of  commitment/ 
signed  Memorandums  of  Understanding 
by  local  public/private/academic 
partners. 

2.  Concept  Overview 

A.  Define  the  current  infrastructure  or 
support  systems  in  place  to  be  used  as 

a  foundation  for  evaluating  the  Traveler 
lilformation  System,  e.g., 
communication  systems,  sources  and 
current  availability  of  traffic  data, 
weather  data,  public  and  private 
transportation  services,  etc. 

B.  Define  the  Traveler  Information 
System  and  the  infrastructure  that  will 
be  expanded  and  used  to  support  the 
proposed  system. 

C.  Describe  the  proposed  rural 
traveler  information  system  components 
and  how  they  will  be  linked  into  the 
overall  system. 

D.  Summarize  the  expectations  of  the 
proposed  system,  e.g.,  benefits, 
operations  and  maintenance  issues, 
plans  and  system  support  beyond  the 
test  period. 


3.  Technical  Approach 

A.  Describe  system  design  concept 
discussing  extent  of  system  integration 
and  information  packaging. 

B.  Describe  how  the  traveler 
information  data  will  be  collected, 
packaged  into  useful  information,  and 
provided  to  the  traveling  public. 

C.  Describe  implementation  of  the 
system  in  probable  phases  with  funding 
for  each  phase. 

D.  Describe  technical  approach  by 
which  the  system  design  concept  will  be 
refined,  developed,  operationally  tested, 
evaluated,  and  documented. 

E.  Document  schedule  of  work, 
assumptions,  and  technical 
uncertainties,  and  propose  specific 
approaches  to  resolve  any  uncertainties. 

F.  Show  evidence  that  the  project 
team  has  thought  through  the  service 
delivery  part  of  the  project  design:  (1) 
Who  will  use  the  system?;  (2)  What 
problems  will  it  solve  for  the  user?;  (3) 
Where  in  their  trip  will  users  find  the 
information  most  useful?;  and  (4)  How 
will  the  project  team  market  the  system? 

4.  Draft  Project  Evaluation  Plan 

A.  Proposals  shall  include  a  draft 
project  evaluation  plan  that 
demonstrates  an  understanding  of  the 
importance  of  building  automatic  data 
collection  into  the  system.  The 
proposed  system  shall  provide  featvire 
usage  and  other  evaluation  data  needed 
to  measure  the  degree  to  which 
hypotheses  are  supported. 

B.  Proposals  shall  describe  methods  to 
ensure  that  benefits  and  costs  are 
measurable. 

C.  A  demonstrated  understanding  of 
the  role  of  the  evaluation  should  be 
evident  in  the  organizational  and 
management  approach  of  the  proposal. 

D.  Proposals  shall  describe  how  the 
proposed  partnership  will  provide 
information  for  a  with-the-system/ 
without-the-system  evaluation  analysis 
as  well  as  identify  existing  data  sources 
available  and  methods  to  obtain  such 
data.  A  discussion  of  the  availability 
and  potential  utility  of  baseline 
information  shall  be  included.  Existing 
survey  data  bases  shall  be  described. 

E.  Proposals  shall  describe  how  the 
proposed  partnership  will  convey  to  the 
independent  evaluation  team  evaluation 
data  automatically  collected  by  the 
system. 

Note:  Re&iement  of  the  draft  project 
evaluation  plan,  and  the  actual  data 
collection  will  be  the  responsibility  of  the 
independent  evaluator  in  coordination  with 
the  project  team. 


Management  and  Staffing  Plan 

1.  Provide  names  and  positions  of  all 
personnel  related  to  managing  the 
project. 

2.  Identify  key  management  and 
control  responsibilities  for  the  system 
data  base  and  the  overall  system. 

3.  Provide  a  time  line  and  define  key 
milestones  for  the  project. 

4.  Provide  estimated  professional  and 
technical  staffing  in  staff-months  and 
staff-hours. 

5.  Demonstrate  that  the  project 
manager  is  capable,  available,  and  able 
to  commit  to  a  level  of  involvement  that 
ensures  project  success. 

6.  Include  biographical  data  on  key 
management  personnel. 

Financial  Plan 

1.  Provide  description  of  total  project 
costs  and  sources  of  matching  funds. 

2.  Provide  a  system  budget  identifying 
costs  for  system  design,  development, 
implementation,  project  management, 
operations  and  maintenance,  and 
evaluation  support. 

3.  Applicants'  evaluation  support 
costs  shall  include  the  following 
information. 

A.  Labor  costs  of  a  single  project 
evaluation  coordinator  who  integrates 
and  represents  evaluation  interests  of  all 
partners  and  stakeholders  to  the 
independent  evaluator  and  critically 
reviews  and  provides  comments  on 
evaluation  plans  and  products. 

B.  Incidental  labor  costs  of  individual 
partners  and  stakeholders  who  will 
review  evaluation  deliverables. 

C.  Labor,  hardware,  and  software 
costs  for  ensuring  automatic  collection 
of  evaluation  data  (e.g.,  recording  of 
kiosk  or  web  feature  usage.) 

D.  Cost  of  periodic  transfer  of 
evaluation  data  base  information  to  the 
independent  evaluator. 

Note:  Funds  identified  to  support  this 
effort  shall  not  be  spent  for  other  portions  of 
the  operational  tests.  The  USDOT  shall 
negotiate  with  the  project  partners  during  the 
initial  operational  test  definition  to  ensure  an 
adequate  estimate  of  resources  is  committed 
to  support  the  national  evaluation  objectives. 
The  USDOT  reserves  the  right  to  require  that 
additional  data  be  collected  and  made 
available  to  allow  the  USDOT  to  make 
comparative  analyses  with  similar  functions 
or  features  associated  with  other  national 
operational  tests. 

4.  Bresdc  costs  down  identifying  them 
by  non-Federal  (public  and  private)  and 
Federal  (ITS  and  Federal-aid)  sources. 

5.  Provide  cost  estimates  by  phase  as 
defined  in  the  Technical  Plan. 

6.  All  financial  commitments  to  the 
project  from  both  public  and  private 
sectors  shall  be  documented  in  signed 
MOUs  and  included  in  the  proposal. 
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The  application  shall  provide  an  in- 
depth  description  and  assessment  of  the 
total  cost  of  achieving  the  objectives  of 
the  Traveler  Information  System  field 
operational  test,  and  the  partnership's 
plans  for  raising  the  matching  funds 
required  by  this  solicitation.  The 
"Financial  Plan"  should  describe  a 
phased  approach  that  delineates  what 


will  be  accomplished  with  the  project 
funding. 

The  application  should  provide  a 
comprehensive  but  concise  plan  for 
design,  acquisition  (including 
iimovative  contracting  procedures  such 
as  design-build),  construction,  and  other 
procurement  actions  to  improve  the 
systems  integration  of  the  functions 
needed  to  support  a  Traveler 
Information  System. 


The  budget  shall  show  the  requested 
Federal  ITS  funding  and  proposed 
partnership  match  funding  for  the 
activities  shown  in  the  table  below.  The 
matching  funds  should  be  further 
divided  into  public  and  private 
contribution  amounts  in  the  table,  as 
well  as  the  source  and  type  of 
contribution  described  in  the 
application. 


Total  Traveler  Information  System — Field  Operational  Test  Funding 


Total  amount 

Source  and  description  of  matching  funds 

Federal  ITS  funds 

Matching  funds 

Public 

Pnvate 

Design 

Current  System  Expansion _ 

New  Systems 

Operation/Maintenance 

Evaluation  Support  

Project  Management 

Outreach/Marketing  

Total 

IX.  Proposal  Evaluation  Criteria 

Applicants  must  submit  an  acceptable 
"Technical  Plan,"  "Financial  Plan,"  and 
"Management  and  Staffing  Plan"  that 
provide  sound  evidence  that  the 
proposed  partnership  can  successfully 
meet  the  objectives  of  the  Traveler 
Information  System  field  operational 
test.  The  "Technical  Plan"  and 
"Financial  Plan"  will  be  weighed 
equally  and  more  than  the 
"Management  and  Staffing  Plan." 

(Authority:  23  U.S.C.  307  note  and  315: 
Sees.  6051-6059,  Pub.  L.  102-240,  105  Stat. 
1914,  2189;  and  49  CFR  1.48). 

Issued  on:  July  14,  1997. 
fane  F.  Garvey, 

Federal  High  way  A  dministrvtor  (Acting). 
Gordon ).  Linton, 
Federal  Transit  Administrator. 
(FR  Doc.  97-18983  Filed  7-17-97;  8:45  am] 

BtUJNG  CODE  4910-Z2-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 
[Docket  No.  M-037] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 


information  collection  entitled  Request 
for  Transfer  of  Ownership,  Registry,  and 
Flag,  or  Charter,  Lease,  or  Mortgage  of 
U.S.  Citizen  Owned  Documented 
Vessels. 

DATES:  Comments  should  be  submitted 
on  or  before  September  16,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Frances  Olsen,  Division  of  Vessel 
Transfer  and  Disposal,  Office  of  Sealift 
Support,  MAR-631,  Room  7307,  400 
Seventh  Street.  S.W.,  Washington.  D.C. 
20590.  Telephone  (202)36&-2260  or  fax 
(202)  493-2180.  Copies  of  this 
collection  can  also  be  obtained  from  that 
office. 

SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Request  for 
Transfer  of  Ownership.  Registry,  and 
Flag,  or  Charter,  Lease,  or  Mortgage  of 
U.S.  Citizen  Owned  Documented 
Vessels. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OMB  Control  Number:  2133-0006. 

Form  Number:  MA-29.  MA-29A, 
MA-29B  (Note:  MA-29A  is  used  only  in 
cases  of  a  National  Emergency). 

Expiration  Date  of  Approval: 
November  30,  1997. 

Summary  of  Collection  of 
Information:  MARAD  is  required  to 
approve  the  sale,  transfer,  charter,  lease, 
or  mortgage  of  U.S.  dociunented  vessels 
to  non-citizens,  or  the  transfer  of  such 
vessels  to  foreign  registry  and  flag,  or 
the  transfer  of  foreign  flag  vessels  by 
their  owners  as  required  by  various 
contractual  requirements.  These 


provisions  are  implemented  by  46  CFR 
part  221. 

Need  and  Use  of  the  Information: 
This  information  collection  requires  a 
vessel  owTier  to  submit  an  application 
for  a  prospective  foreign  transfer  of  a 
U.S. -flag  vessel.  This  information  will 
assist  in  the  determination  of  whether 
the  vessel  proposed  for  transfer  will 
initially  require  retention  under  the 
U.S. -flag  statutory  regulation.  In  such 
instances,  the  application  is  reviewed 
and  cleared  for  approval  by  specialists 
within  MARAD,  Department  of 
Commerce,  and  Department  of  Defense. 

Description  of  Respondents: 
Respondents  are  vessel  owners  who 
have  applied  for  foreign  transfer  of  U.S.- 
flag  vessels. 

Annual  Responses:  220. 

Annual  Burden:  440  hours. 

Comments:  Send  all  comments 
regarding  this  information  collection  to 
Joel  C.  Richard,  Department  of 
Transportation,  Maritime 
Administration,  MAR-120,  Room  7210, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Send  comments  regarding 
whether  this  information  collection  is 
necessary  for  proper  performance  of  the 
function  of  the  agency  and  will  have 
practical  utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  quality, 
ut''*-    and  clarity  of  the  information  tc 
be  oOi    cted. 

By  Older  of  the  Maritime  Administrator. 
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Dated:  July  15, 1997. 
Joel  C  Richard, 
Secretary. 
[FR  Doc.  97-18996  Filed  7-17-97;  8:45  am) 

WLUNG  COOE  4«1(>-81-(> 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

[Notice  No.  97-7] 

International  Standards  on  the 
Transport  of  Dangerous  Goods;  Public 
Meeting 

agency:  Research  and  Special  Programs 

Administration  (RSPA),  Department  of 

Transportation. 

ACDON:  Notice  of  public  meeting. 

SUMMARY:  This  notice  is  to  advise 
interested  persons  that  RSPA  will 
conduct  a  public  meeting  to  report  on 
the  results  of  the  thirteenth  session  of 
the  United  Nation's  Sub-Committee  of 
Experts  on  the  Transport  of  Dangerous 
Goods  (UNSCOE)  and  to  discuss  the 
work  program  for  U.S.  participation  in 
future  meetings  of  the  UN  Sub- 
Committee  of  Experts  on  the  Transport 
of  Dangerous  Goods  during  the  1997- 
1998  biennium. 

DATES:  July  23,  1997  at  9:30  a.m. 
ADDRESSES:  Room  6200,  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  Frits 
Wybenga,  International  Standards 
Coordinator,  Office  of  Hazardous 
Materials  Safety,  Department  of 
Transportation,  Washington,  DC  20590; 
(202) 366-0656. 

SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  this  meeting  will  be 
to  (1)  review  the  outcome  of  the 
thirteenth  session  of  the  UNSCOE  held 
from  July  7-17,  1997  in  Geneva 
Switzerland  and  to  begin  preparation  for 
U.S.  participation  in  the  fourteenth 
session  of  the  SCOE.  Topics  to  be 
covered  during  the  public  meeting 
include  matters  related  to  reformatting 
the  UN  Recommendations  on  the 
Transport  of  Dangerous  Goods  into  a 
model  rule,  criteria  for  environmentally 
hazardous  substances,  review  of 
intermodal  portable  tank  requirements, 
review  of  the  requirements  applicable  to 
small  quantities  of  hazardous  materials 
in  transport  (limited  quantities), 
classification  of  individual  substancefs, 
requirements  for  bulk  and  non-bulk 
packagings  used  to  transport  hazardous 
materials,  requirements  for  inhalation 
toxicity  materials,  and  international 


harmonization  of  classification  criteria 
and  labeling. 

The  public  is  invited  to  attend 
without  prior  notification. 

Documents 

Copies  of  documents  submitted  to  the 
thirteenth  session  of  the  UNSCOE 
meeting  may  be  obtained  from  RSPA. 
Copies  of  UNSCOE  proposals  are 
available  by  linking  to  the  UN  Transport 
web  site  at  http://www.itu.int/itudoc/ 
un/editrans/dgdb/dgscomm.html.  This 
site  can  be  accessed  through  the  RSPA 
Homepage  at  http://www.volpe.dot.gov/ 
ohm.  Documents  and  a  sunamary  of  U.S. 
positions  may  also  be  ordered  by 
contacting  RSPA's  Dockets  Unit  (202- 
366-5046). 

Issued  in  Washington.  DC.  on  July  14, 
1997. 
Robert  A.  McGuire, 

Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 
(FR  Doc.  97-18988  Filed  7-17-97;  8:45  am] 
BIUJNQ  COOE  4aio-ao-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0377] 

Proposed  Information  Collection 
Activity;  Proposed  Collection; 
Comment  Request;  Reinstatement 

AGENCY:  Veterans  Benefits 
Administration.  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995.  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currenUy  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on 
requirements  relating  to  a  claim  for 
repurchase  of  loan. 
DATES:  Written  conunents  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  September  16. 
1997. 

ADDRESSES:  Submit  v«-itten  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger.  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 


NW,  Washington,  DC  20420.  Please  refer 
to  "OMB  Conti-ol  No.  2900-0377"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-8310  or 
FAX  (202)  275-4884. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Claim  for  Repurchase  of  Loan, 
VA  Form  26-8084. 

OMB  Control  Number  2900-0377. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Abstract:  Under  38  CFR  36.4600(d}. 
the  holder  of  a  delinquent  vendee 
account  is  legally  entitled  to  repurchase 
of  the  loan  by  VA  when  the  loan  has 
been  continuously  in  default  for  3 
months  and  the  amount  of  the 
delinquency  equals  or  exceeds  the  sum 
of  2  monthly  installments.  When 
requesting  repurchase  of  a  loan,  the 
holder  uses  VA  Form  26-8084.  Upon 
receipt  of  a  holder's  VA  Form  26-8084. 
the  supporting  documents  are  examined 
to  see  that  all  of  the  documents  required 
have  been  submitted  and  that  they  are 
sufficient  to  complete  the  repurchase. 
VA  Form  26-8084  is  compared  with  the 
settiement  sheet  prepared  when  the  loan 
was  sold  and  examined  closely  to 
establish  that  there  are  no  errors  in  the 
holder's  methods  of  computation. 
Following  repurchase  by  VA.  the 
obligor(s)  are  notified  in  writing  that  VA 
has  repurchased  the  loan,  and  the 
vendee  account  is  serviced  and 
maintained  by  VA  thereafter. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  421  hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 
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Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
842. 

Dated:  June  27, 1997. 

By  direction  of  the  Secretary. 
Sandra  S.  Mclntyre, 
Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  97-18937  Filed  7-17-97;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0455] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Reinstatement 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired,  and  allow 
60  days  for  public  comment  in  response 
to  the  notice.  This  notice  solicits 
comments  on  requirements  relating  to 
VBA's  equal  opportunity  compliance 
review  report. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  September  16. 
1997. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue,  - 
NW,  Washington.  DC  20420.  Please  refer 
to  "OMB  Contitjl  No.  2900-0455"  in 
any  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-8310  or 
FAX  (202)  275-4884. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13;  44 
U.S.C.  3501-3520).  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 


collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Equal  Opportunity  Compliance 
Review  Report,  VA  Form  20-8734,  and 
Supplement  to  Equal  Opportimity 
Compliance  Review  Report,  VA  Form 
20-8734a. 

OMB  Control  Number:  2900-0455. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Abstract:  Executive  Order  12250, 
Leadership  and  Coordination  of 
Nondiscrimination  Laws,  delegated 
authority  to  the  Attorney  General  to 
coordinate  the  implementation  and 
enforcement  by  Executive  agencies  of 
various  equal  opportunity  laws. 
Government-wide  guidelines  issued  by 
the  U.S.  Department  of  Justice  (DOJ)  in 
28  CFR  42.406  instructs  funding 
agencies  to  "provide  for  the  collection 
of  data  and  information  from  applicants 
for  and  recipients  of  Federal  assistance 
sufficient  to  permit  effective 
enforcement  of  Title  VI."  Executive, 
Order  12250  extended  the  delegation  to 
cover  Title  IX  of  the  Education 
Amendments  of  1972,  and  Section  504 
of  the  Rehabilitation  Act  of  1973,  as 
amended. 

VA's  requirements  to  effectuate  our 
external  civil  rights  requirements  are 
'  contained  on  38  CFR,  Part  18.  These 
regulations,  in  part,  provide  that  the 
responsible  agency  official  or  designee 
shall  from  time  to  time  review  the 
practices  of  recipients  to  determine 
whether  they  are  complying  with  the 
equal  opportunity  provisions.  VA  Form 
20-8734  is  used  to  gather  information 
from  post-secondary  proprietary  schools 
below  college  level.  The  information  is 
used  to  assure  that  VA  Federally-funded 
programs  are  in  compliance  with  equal 


opportunity  laws.  VA  Form  20-8734a,  is 
used  to  gather  information  from 
students  and  instructors  at  post- 
secondary  proprietary  schools  below 
college  level.  The  information  is  used  to 
assure  equal  access  and  equal  treatment 
to  participants  in  VA  Federally-funded 
programs. 

Education  Compliance  Survey 
Specialists  in  VA  field  stations  use  VA 
Forms  20-8734  and  20-8734a  during 
regular  scheduled  educational 
compliance  survey  visits,  as  well  as 
during  investigations  of  equal 
opportiuiity  complaints,  to  identify 
areas  which  may  indicate  whether  there 
is  disparate  treatment  of  members  of 
protected  groups.  The  information 
obtained  on  these  forms  is  analyzed  and 
maintained  on  file  at  the  regional  office. 
If  this  information  were  not  collected, 
VA  would  be  unable  to  carry  out  its 
civil  rights  enforcement  responsibilities 
established  in  the  DOJ's  instructions. 

Affected  Public:  Individual,  or 
households  and  Business  or  other  for- 
profit. 

Estimated  Annual  Burden  and 
Average  Burden  Per  Respondent:  Based 
on  past  experience,  VBA  estimates  that 
76  interviews  will  be  conducted  with 
recipients  using  VA  Form  20-8734  at  an 
average  of  1  hour  and  45  minutes  per 
interview  (133  hours).  This  includes  one 
hour  for  an  interview  with  the  principal 
facility  official,  plus  45  minutes  for 
reviewing  records  and  reports  and 
touring  the  facility.  It  is  also  estimated 
that  76  interviews  will  be  conducted 
with  students  using  VA  Form  20-8734a 
at  an  average  of  30  minutes  per 
interview  (38  hours)  and  with 
instructors  at  an  average  of  30  minutes 
per  interview  (38  hours)  with  a  total  of 
76  hours.  Interviews  are  also  conducted 
with  76  students  without  instructors  at 
an  average  time  of  30  minutes. 

VBA  estimates  that  it  will  take  1  hour 
to  conduct  an  interview  with  the 
recipients  (76  hours)  and  30  minutes 
with  the  instructors  (38  hours).  The  total 
number  of  hours  for  interviewing 
recipients  and  instructors  are  estimated 
at  114. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
228. 

Dated:  )une  27,  1997. 

By  direction  of  the  Secretary. 
Sandra  S.  Mclntyre, 
Management  Analyst,  Information 
Management  Service. 

[FR  Doc.  97-18938  Filed  7-17-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 
[AD-FRL-5725-a] 
RIN  2060-AE66 

National  Ambient  Air  Quality 
Standards  for  Particulate  Matter 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 
SUMMARY:  This  document  describes 
EPA's  decision  to  revise  the  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter  (PM)  based  on  its 
review  of  the  available  scientific 
evidence  linking  exposures  to  ambient 
PM  to  adverse  health  and  welfare  effects 
at  levels  allowed  by  the  current  PM 
standards.  The  current  primary  PM 
standards  are  revised  in  several 
respects:  Two  new  PM2  5  standards  are 
added,  set  at  15  >ig/m'  ,  based  on  the  3- 
year  average  of  annual  arithmetic  mean 
PM2^s  concentrations  from  single  or 
multiple  community-oriented  monitors, 
and  65  jig/m  '  ,  based  on  the  3-year 
average  of  the  98'"  percentile  of  24-hour 
PMi  i  concentrations  at  each 
population-oriented  monitor  within  an 
area;  and  the  current  24-hour  PMio 
standard  is  revised  to  be  based  on  the 
99'"  percentile  of  24-hour  PMio 
concentrations  at  each  monitor  within 
an  area.  The  new  suite  of  primary 
standards  will  provide  increased 
protection  against  a  wide  range  of  PM- 
related  health  effects,  including 
premature  mortality  and  increased 
hospital  admissions  and  emergency 
room  visits,  primarily  in  the  elderly  and 
individuals  with  cardiopulmonary 
disease;  increased  respiratory  symptoms 
and  disease,  in  children  and  individuals 
with  cardiopulmonary  disease  such  as 
asthma;  decreased  lung  function, 
particularly  in  children  and  individuals 
with  asthma;  and  alterations  in  lung 
tissue  and  structure  and  in  respiratory 
tract  defense  mechanisms.  The  current 
secondary  standards  are  revised  by 
making  them  identical  in  all  respects  to 
the  new  suite  of  primary  standards.  The 
new  secondary  standards,  in 
conjunction  with  a  regional  haze 
program,  will  provide  appropriate 
protection  against  PM-related  public 
welfare  effects  including  soiling, 
material  damage,  and  visibility 
impairment.  In  conjunction  with  the 
new  PM2  5  standards,  a  new  reference 
method  has  been  specified  for 
monitoring  PM  as  PM2J  ■ 
EFFECTIVE  DATE:  This  action  is  effective 
Srptpmber  16,  1997. 
ADDRESSES:  A  docket  containing 
information  relating  to  the  EPA's  review 


of  the  PM  primary  and  secondary 
standards  (Docket  No.  A-95-54)  is 
available  for  public  inspection  in  the 
Central  Docket  Section  of  the  U.S. 
Environmental  Protection  Agency, 
South  Conference  Center,  Rm.  4,  401  M 
St.,  SW.,  Washington,  DC.  This  docket 
incorporates  the  docket  established  for 
the  air  quality  Criteria  Document 
(Docket  No.  ECAO-CD-92-0671).  The 
docket  may  be  inspected  between  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  legal  holidays,  and  a  reasonable 
fee  may  be  charged  for  copying.  The 
information  in  the  docket  constitutes 
the  complete  basis  for  the  decision 
announced  in  this  document.  For  the 
availability  of  related  information,  see 
"SUPPLEMENTARY  INFORMATION." 
FOR  FURTHER  INFORMATION  CONTACT:  John 
H.  Haines,  MD-15.  Air  Quality 
Strategies  and  Standards  Division, 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park.  NC  27711;  telephone:  (919J  541- 
5533;  e-mail: 

haines.john@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Related  Final  Rules  on  PM  Monitoring 

In  a  separate  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  amending  its  ambient 
air  quality  surveillance  requirements  (40 
CFR  part  58)  and  its  ambient  air 
monitoring  reference  and  equivalent 
methods  (40  CFR  part  53)  for  PM. 

Availability  of  Related  Information 

Certain  documents  are  available  from 
the  U.S.  Department  of  Conunerce, 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  Available  documents  include: 

(1)  Air  Quality  Criteria  for  Particulate 
Matter  (Criteria  Document)  (three 
volumes.  EPA/600/P-95-001aF  thru 
EPA/600/P-95-001cF,  April  1996.  NTIS 
#PB-9&-l 68224,  $234.00  paper  copy). 

(2)  Review  of  the  National  Ambient 
Air  Quality  Standards  for  Particulate 
Matter:  Policy  Assessment  of  Scientific 
and  Technical  Information  (Staff  Paper) 
(EPA-452/R-96-013,  July  1996,  NTIS 
#PB-97-115406,  $47.00  paper  copy  and 
$19.50  microfiche).  (Add  a  $3.00 
handling  charge  per  order.) 

A  limited  numoer  of  copies  of  other 
documents  generated  in  connection 
with  this  standard  review,  such  as 
technical  support  docimients  pertaining 
to  air  quality,  monitoring,  and  health 
risk  assessment,  can  be  obtained  from: 
Environmental  Protection  Agency 
Library  (MD-35),  Research  Triangle 
Park,  NC  27711.  telephone  (919)  541- 
2777.  These  and  other  related 
documents  are  also  avculable  for 


inspection  and  copying  in  the  EPA 
docket  at  the  address  under 
"ADDRESSES."  at  the  beginning  of  this 
document. 

Electronic  Availability 

The  Staff  Paper  and  human  health 
risk  assessment  support  documents  are 
available  on  the  Agency's  Office  of  Air 
Quality  Planning  and  Standards' 
(OAQPS)  Technology  Transfer  Network 
(TTN)  Bulletin  Board  System  (BBS)  in 
the  Clean  Air  Act  Amendments  area, 
under  Title  I.  Policy/Guidance 
Documents.  To  access  the  bulletin 
board,  a  modem  and  communications 
software  are  necessary.  To  dial  up,  set 
your  commimications  software  to  8  data 
iaits,  no  parity  and  one  stop  bit.  Dial 
(919)  541-5742  and  follow  the  on- 
screen instructions  to  register  for  access. 
After  registering,  proceed  to  choice 
"<T>  Gateway  to  TTN  Technical 
Areas",  then  choose  "<E>  CAAA  BBS". 
From  the  main  menu,  choose  "<1>  Tide 
I:  Attain/Maint  of  NAAQS".  then  "<P> 
Policy  Guidance  Documents."  To  access 
these  documents  through  the  World 
Wide  Web.  click  on  "TTN  BBSWeb", 
then  proceed  to  the  Gateway  to  TTN 
Technical  areas,  as  above.  If  assistance 
is  needed  in  accessing  the  system,  call 
the  help  desk  at  (919)  541-5384  in 
Research  Triangle  Park.  NC. 

Implementation  Strategy  For  Revised 
Air  Quality  Standards 

On  Wednesday,  July  16,  1997, 
President  Clinton  signed  a 
memorandum  to  the  Administrator 
specifying  his  goals  for  the 
implementation  of  the  O3  and  PM 
standards.  Attached  to  the  President's 
memorandum  is  a  strategy  prepared  by 
an  interagency  Administration  group 
outlining  the  next  steps  that  would  be 
necessary  for  implementing  these 
standards.  The  EIPA  will  prepare 
guidance  and  proposed  rules  consistent 
with  the  President's  memorandum. 
Copies  of  the  Presidential  document  are 
available  in  paper  copy  by  contacting 
the  U.S.  Environmental  Protection 
Agency  Library  at  the  address  under 
"Availability  of  Related  Information" 
and  in  electronic  form  as  discussed 
above  in  "Electronic  Antilability." 

The  following  topics  are  discussed  in 
this  preamble: 
I.  Background 

A.  Legislative  Requirements 

B.  Related  Control  Requirements 

C.  Review  of  Air  Quality  Criteria  and 
Standards  for  PM 

D.  Summary  of  Proposed  Revisions  to  the 
PM  Standards 

n.  Rationale  for  the  Primary  PM  Standards 

A.  Introduction 

B.  Need  for  Revision  of  the  Current 
Primary  PM  Standards 
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C.  Indicators  of  PM 

D.  Averaging  Time  of  PMj  s  Standards 

E.  Form  of  PM2 ;  Standards 

F.  Levels  fior  the  Annual  and  24-Hour  PM2  ? 
Standards 

G.  Conclusions  Regarding  the  Current  PMio 
Standards 

H.  Final  Decisions  on  Primary  PM 
Standards 
m.  Rationale  for  the  Secondary  Standards 

A.  Need  for  Revision  of  the  Current 
SecondaryStandards 

B.  Decision  on  the  Secondary  Standards 
rv.  Other  Issues 

A.  Consideration  of  Costs 

B.  Margin  of  Safety 

C.  Data  Availability 

D.  1990  Amendments 

V.  Revisions  to  40  CFR  Part  50,  Appendix 
K— Interpretation  of  the  PM  NAAQS 

A.  PM2  5  Computations  and  Data  Handling 
Conventions 

B.  PMio  Computations  and  Data  Handling 
Conventions 

C.  Changes  that  Apply  to  Both  PM2.S  and 
PMio  Computations 

VL  Reference  Methods  for  the  Determination 
of  Particulate  Matter  as  PMio  and  PM2  5 
in  the  Atmosphere 

A.  Revisions  to  40  CFR  Part  50.  Appendix 
J — Reference  Method  for  PMio 

B.  40  CFR  Part  50.  Appendix  I^— New 
Reference  Method  for  PM2.5  -^ 

Vn.  Effective  Date  of  the  Revised  PM 
Standards  and  Applicability  of  the 
Existing  PMio  Standards 

Vm.  Regulatory  and  Environmental  Impact 
Analyses 

A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 

C.  Impact  on  Reporting  Requirements 

D.  Unfunded  Mandates  Reform  Act 

E.  Environmental  Justice 

F.  Submission  to  Congress  and  the 
Comptroller  General 

IX.  Response  to  Petition  for  Administrator 

Browner's  Recusal 

X.  References 

I.  Background 

A.  Legislative  Requirements 

Two  sections  of  the  Clean  Air  Act 
(Act)  govern  the  establishment,  review, 
and  revision  of  NAAQS.  Section  108  of 
the  Act  (42  U.S.C.  7408)  directs  the 
Administrator  to  identify  certain 
pollutants  which  "may  reasonably  be 
anticipated  to  endanger  public  health 
and  welfare"  and  to  issue  air  quality 
criteria  for  them.  These  air  quality 
criteria  are  to  "accurately  reflect  the 
latest  scientific  knowledge  usefid  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  which  may  be  expected  from  the 
presence  of  [a]  pollutant  in  the  ambient 
air    *     *     *." 

Section  109  of  the  Act  (42  U.S.C. 
7409)  directs  the  Administrator  to 
propose  and  promulgate  "primary"  and 
"secondary"  NAAQS  for  pollutants 
identified  under  section  108  of  the  Act. 
Section  109(b)(1)  of  the  Act  defines  a 


primary  standard  as  one  "the  attainment 
and  maintenance  of  which  in  the 
judgment  of  the  Administrator,  based  on 
[the]  criteria  and  allowing  an  adequate 
margin  of  safety,  are  requisite  to  protect 
the  public  health."  The  margin  of  safety 
requirement  was  intended  to  address 
uncertainties  associated  with 
inconclusive  scientific  and  technical 
information  available  at  the  time  of 
standard  setting,  as  well  as  to  provide  a 
reasonable  degree  of  protection  against 
hazards  that  research  has  not  yet 
identified.  Both  kinds  of  uncertainties 
are  components  of  the  risk  associated 
with  pollution  at  levels  below  those  at 
which  human  health  effects  can  be  said 
to  occur  with  reasonable  scientific 
certainty.  Thus,  by  selecting  primary 
standards  that  provide  an  adequate 
margin  of  safety,  the  Administrator  is 
seeking  not  only  to  prevent  pollution 
levels  that  have  been  demonstrated  to  be 
harmful  but  also  to  prevent  lower 
pollutant  levels  that  she  finds  may  pose 
an  unacceptable  risk  of  harm,  even  if  the 
risk  is  not  precisely  identified  as  to 
nature  or  degree.  The  Act  does  not 
require  the  Administrator  to  establish  a 
primary  NAAQS  at  a  zero-risk  level,  but 
rather  at  a  level  that  reduces  risk 
sufficiently  so  as  to  protect  public 
health  with  an  adequate  margin  of 
safety.  The  selection  of  any  particular 
approach  to  providing  an  adequate 
margin  of  safety  is  a  policy  choice  left 
specifically  to  the  Administrator's 
judgment.  Lead  Industries  Ass'n  v.  EPA, 
647  F.2d  1130,  1161-1162  (D.C. 
Cir.1980). 

A  secondary  standard,  as  defined  in 
section  109  (b)(2)  of  the  Act.  must 
"specify  a  level  of  air  quality  the 
attainment  and  maintenance  of  which  in 
the  judgment  of  the  Administrator, 
based  on  [the]  criteria,  [are]  requisite  to 
protect  the  public  welfare  from  any 
known  or  anticipated  adverse  effects 
associated  with  the  presence  of  [the] 
pollutant  in  the  ambient  air.  '  Welfare 
effects  as  defined  in  section  302(h)  of 
the  Act  (42  U.S.C.  7602(h))  include,  but 
are  not  limited  to,  "effects  on  soils, 
water,  crops,  vegetation,  manmade 
materials,  animals,  wildlife,  weather, 
visibility,  and  climate,  damage  to  and 
deterioration  of  property,  and  hazards  to 
transportation,  as  well  as  effects  on 
economic  values  and  on  personal 
comfort  and  well-being." 

Section  109(d)(1)  of  the  Act  requires 
periodic  review  and,  if  appropriate, 
revision  of  existing  air  quality  criteria 
and  NAAQS.  Section  109(d)('2)  of  the 
Act  requires  appointment  of  an 
independent  scientific  review 
committee  to  review  criteria  and 
standards  and  recommend  new 
standards  or  revisions  of  existing 


criteria  and  standards,  as  appropriate. 
The  committee  established  under 
section  109(d)(2)  of  the  Act  is  known  as 
the  Clean  Air  Scientific  Advisory 
CcHnmittee  (CASAC),  a  standing 
committee  of  EPA's  Science  Advisory 
Board 

B.  Related  Control  Requirements 

States  are  primarily  responsible  for 
ensuring  attainment  and  maintenance  of 
ambient  air  quality  standards  once  EPA 
has  established  them.  Under  section  110 
of  the  Act  (42  U.S.C.  7410)  and  related 
provisions.  States  are  to  submit,  for  EPA 
approval.  State  implementation  plans 
(Sff's)  that  provide  for  the  attainment 
and  maintenance  of  such  standards 
through  control  programs  directed  to 
sources  of  the  pollutants  involved.  The 
States,  in  conjunction  with  EPA,  also 
administer  the  prevention  of  significant 
deterioration  program  (42  U.S.C.  7470- 
7479)  for  these  pollutants.  In  addition, 
Federal  programs  provide  for 
nationwide  reductions  in  emissions  of 
these  and  other  air  pollutants  through 
the  Federal  Motor  Vehicle  Control 
Program  under  Tide  II  of  the  Act  (42 
U.S.C.  7521-7574),  which  involves 
controls  for  automobile,  truck,  bus, 
motorcycle,  nonroad  engine,  and  aircraft 
emissions;  the  new  source  performance 
standards  under  section  1 1 1  of  the  Act 
(42  U.S.C.  7411):  and  die  national 
emission  standards  for  hazardous  air 
pollutants  imder  section  1 1 2  of  the  Act 
(42  U.S.C.  7412). 

C.  Review  of  Air  Quality  Criteria  and 
Standards  for  PM 

Particulate  matter  is  the  generic  term 
for  a  broad  class  of  chemically  and 
physically  diverse  substances  that  exist 
as  discrete  particles  (liquid  droplets  or 
solids)  over  a  wide  range  of  sizes. 
Particles  originate  from  a  variety  of 
anthropogenic  stationar}'  and  mobile 
sources  as  well  as  from  natural  sources. 
Particles  may  be  emitted  direcdy  or 
formed  in  the  atmosphere  by 
transformations  of  gaseous  emissions 
such  as  sulfur  oxides  (SO,),  nitrogen 
oxides  (NO,),  and  volatile  organic 
compounds  (VOC).  The  chemical  and 
physical  properties  of  PM  vary  greaUy 
with  time,  region  meteorology,  and 
source  category,  thus  complicating  the 
assessment  of  health  and  welfare  effects 

The  last  review  of  PM  air  quality 
criteria  and  standards  was  completed  in 
July  1987  with  notice  of  a  final  decision 
to  revise  the  existing  standards 
published  in  the  Federal  Register  (52 
FR  24854,  July  1,  1987).  In  that  decision, 
EPA  changed  the  indicator  for  PM  from 
total  suspended  particles  (TSP)  to 
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PMio-'  Identical  primary  and  secondary 
PMio  standards  were  set  for  two 
averaging  times;  50  ng/m\  expected 
annual  arithmetic  mean,  averaged  over 
3  years,  and  150  jig/m\  24-hour  average, 
with  no  more  than  one  expected 
exceedance  per  year.^ 

The  EPA  initiated  this  current  review 
of  the  air  quality  criteria  and  standards 
for  PM  in  April  1994  by  aimouncing  its 
intention  to  develop  a  revised  Air 
Quality  Criteria  Document  for 
Particulate  Matter  (henceforth,  the 
"Criteria  Document").  Thereafter,  the 
EPA  presented  its  plans  for  review  of 
the  criteria  and  standards  for  PM  under 
a  highly  accelerated,  court-ordered 
schedule^  at  a  public  meeting  of  the 
CAS  AC  in  December  1994.  Several 
workshops  were  held  by  EPA's  National 
Center  for  Envirotunental  Assessment 
(NCEA)  to  discuss  important  new  health 
effects  information  in  November  1994 
and  January  1995.  External  review  drafts 
of  the  Criteria  Document  were  made 
available  for  public  comment  and  were 
reviewed  by  CASAC  at  public  meetings 
held  in  August  and  December  1995  and 
February  1996.  The  CASAC  came  to 
closure  in  its  review  of  the  Criteria 
Document,  advising  the  Administrator 
in  a  March  15.  1996  closure  letter 
(Wolff.  1996a)  that  "although  our 
understanding  of  the  health  effects  of 
PM  is  far  from  complete,  a  revised 
Criteria  Document  which  incorporates 
the  Panel's  latest  comments  will  provide 
an  adequate  review  of  the  available 
scientific  data  and  relevant  studies  of 
PM."  CASAC  and  public  comments 
from  these  meetings,  and  from 
subsequent  written  comments  and  the 
closure  letter,  were  incorporated  as 
appropriate  in  the  final  Criteria 
Document  (U.S.  EPA.  1996a). 

External  review  drafts  of  a  Staff  Paper 
prepared  by  the  Office  of  Air  Quality 
Planning  and  Standards  (OAQPS), 
Review  of  the  National  Ambient  Air 
Quality  Standards  for  Particulate  Matter: 
Assessment  of  Scientific  and  Technical 
Information  (henceforth,  the  "Staff 
Paper"),  were  made  available  for  public 
comment  and  were  reviewed  by  CASAC 
at  public  meetings  in  December  1995 


'  PMio  refers  to  particles  with  an  aerodynamic 
diameter  less  than  or  aquai  to  a  nominal  10 
micrometers.  Technical  details  further  specifying 
the  measurement  of  PMio  are  contained  in  40  CFR 
part  50.  Appendices  |  and  M. 

=  A  more  complete  history  of  the  PM  NAAQS  is 
presented  in  section  II.B  of  the  OAQPS  Staff  Paper, 
Review  of  National  Ambient  Air  Quality  Standards 
for  Particulate  Matter:  Assessment  of  Scientific  and 
Technical  Information  (U.S.  EPA.  1996b). 

'  A  court  order  entered  in  American  Lang 
Association  v.  Browner.  CTV-93-.643-TUC-ACM  (D 
Ariz.  .October  6. 1994).  as  subsequently  modified, 
requires  publication  of  EPA's  filial  decision  on  the 
review  of  the  PM  NAAQS  by  July  19.  1997. 


and  May  1996."  The  CASAC  came  to 
closure  in  its  review  of  the  Staff  Paper, 
advising  the  Administrator  in  a  June  13. 
1996  closure  letter  (Wolff.  1996b)  that 
"the  Staff  Paper,  when  revised,  will 
provide  an  adequate  summary  of  our 
present  understanding  of  the  scientific 
basis  for  making  regulatory  decisions 
concerning  PM  standards."  CASAC  and 
public  comments  from  these  meetings, 
subsequent  written  comments,  and  the 
CASAC  closure  letter  were  incorporated 
as  appropriate  in  the  final  Staff  Paper 
(U.S.  EPA.  1996b). 

On  November  27,  1996.  EPA 
announced  its  proposed  decision  to 
revise  the  NAAQS  for  PM  (61  FR  65638. 
December  13. 1996)  (hereafter 
"proposal")  as  well  as  its  proposed 
decision  to  revise  the  NAAQS  for  ozone 
(03)(61  FR  65716.  December  13,  1996). 
In  the  proposal,  EPA  identified 
proposed  revisions,  based  on  the  air 
quality  criteria  for  PM,  and  solicited 
public  comments  on  alternative  primary 
standards  and  on  the  proposed  forms  of 
the  standards. 

To  ensure  the  broadest  possible 
public  input  on  the  PM  and  O3 
proposals.  EPA  took  extensive  and 
unprecedented  steps  to  facilitate  the 
public  comment  process  beyond  the 
normal  process  of  providing  an 
opportunity  to  request  a  hearing  and 
receiving  written  comments  submitted 
to  the  rulemaking  docket.  The  EPA 
established  a  national  toll-free 
telephone  hotline  to  facilitate  public 
comments  on  the  proposed  revisions  to 
the  PM  and  O3  NAAQS.  and  on  related 
notices  dealing  with  the  implementation 
of  revised  PM  and  O3  standards,  as  well 
as  a  system  for  the  public  to  submit 
comments  on  the  proposals 
electronically  via  the  Internet.  Over 
14.000  calls  and  over  4,000  electronic 
mail  messages  were  received  through 
these  channels.  The  public  could  also 
access  key  supporting  documents 
(including  the  Criteria  Document.  Staff 
Paper,  related  technical  documents  and 
fact  sheets)  via  the  Internet. 

The  EPA  also  held  several  public 
hearings  and  meetings  across  the 
country  to  provide  direct  opportunities 
for  public  comment  on  the  proposed 
revisions  to  the  PM  and  O3  NAAQS  and 
to  disseminate  information  to  the  public 
about  the  proposed  standard  revisions. 
On  January  14  and  15.  1997,  EPA  held 
concurrent.  2-day  public  hearings  in 
Boston.  MA.  Chicago.  IL.  and  Salt  Lake 


City.  UT.  A  fourth  public  hearing, 
which  focused  primarily  on  PM 
monitoring  issues,  was  held  in  Durham, 
NC  on  January  14, 1997.  Over  400 
citizens  and  organizations  testified 
during  these  public  hearings.  EPA  also 
held  two  national  satellite  telecasts  to 
answer  questions  on  the  standards  and 
participated  in  meetings  sponsored  by 
the  Air  and  Waste  Management 
Association  on  the  proposed  revisions 
to  the  standards  at  more  than  10 
locations  across  the  country.  Beyond 
that,  several  EPA  regional  offices  held 
public  meetings  and  workshops  and 
participated  in  hearings  that  States  and 
cities  held  around  the  country. 

As  a  result  of  this  intensive  effort  to 
solicit  public  input,  over  50.000  written 
and  oral  comments  were  received  on  the 
proposed  revisions  to  the  PM  NAAQS 
by  the  close  of  the  public  comment 
period  on  March  12. 1997.  Major  issues 
raised  in  the  comments  are  discussed 
throughout  the  preamble  of  this  final 
decision.  A  comprehensive  summary  of 
all  significant  comments,  along  with 
EPA's  response  to  such  conunents 
(hereafter  "Response  to  Comments"), 
can  be  found  in  the  docket  for  this 
rulemaking  (Docket  No.  A-95-54). 

The  principal  focus  of  this  current 
review  of  the  air  quality  criteria  and 
standards  for  PM  is  on  recent 
epidemiological  evidence  reporting 
associations  between  ambient 
concentrations  of  PM  and  a  range  of 
serious  health  effects.  Particular 
attention  has  been  given  to  several  size- 
specific  classes  of  particles,  including 
PMio  and  the  principal  fractions  of 
PMio,  referred  to  as  the  fine  (PMjj)*  and 
coarse  (PMio-2.5)*  fiactions.  As 
discussed  in  the  Criteria  Dociunent,  fine 
and  coarse  fraction  particles  can  be 
differentiated  by  their  soiuces  and 
formation  processes  and  their  chemical 
and  physical  properties,  including 
behavior  in  the  atmosphere.  Detailed 
discussions  of  atmospheric  formation, 
ambient  concentrations,  and  health  and 
welfare  effects  of  PM,  as  well  as 
quantitative  estimates  of  human  health 
risks  associated  with  exposure  to  PM, 
can  be  found  in  the  Criteria  Document 
and  in  the  Staff  Paper. 


*  The  Staff  Paper  evaluates  policy  implications  of 
the  key  studies  and  scientific  information  in  the 
Criteria  Document,  identifies  critical  elements  that 
EPA  staff  believes  should  be  considered,  and 
presents  staff  conclusions  and  recommendations  of 
suggested  options  for  the  Administrator's 
cofuidaiatioa. 


'  PM2J  refers  to  particles  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal  2.S 
micrometers,  as  further  specified  in  40  CFR  part  50, 
Appendix  L  in  this  document. 

'  PMio.2j  refers  to  those  particles  with  an 
aerodynamic  diameter  less  than  or  equal  to  a 
nominal  10  micrometers  but  greater  than  2.5 
micrometers.  In  other  words,  it  refers  to  the 
inhalable  particles  that  remain  if  fine  (PMul 
particles  are  removed  from  a  sample  of  PMio 
particles. 
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D.  Summary  of  Proposed  Revisions  to 
the  PM  Standards 

For  reasons  discussed  in  the  proposal, 
the  Administrator  proposed  to  revise  the 
current  primary  standards  for  PM  (as 
indicated  by  PMio),  by  adding  two  new 
primary  PMa^  standards  set  at  15  )ig/m^. 
annual  mean,  and  50  ^g/m3.  24-hour 
average.  The  proposed  aimual  PM2.5 
standard  would  be  based  on  the  3-year 
average  of  the  annual  arithmetic  mean 
PM2  5  concentrations,  spatially  averaged 
across  an  area.  The  proposed  24-hour 
PM2.5  standard  would  be  based  on  the 
3-year  average  of  the  98'*'  percentile  of 
24-hour  PM2.5  concentrations  at  each 
population-oriented  monitor  within  an 
area.  The  proposal  solicited  comment 
on  two  alternative  approaches  for 
selecting  the  levels  of  PM2.5  standards. 
The  Administrator  also  proposed  to 
revise  the  current  24-hour  primary  PMio 
standard  of  150  ng/m^  by  replacing  the 
1-expected-exceedance  form  with  a  98"' 
percentile  form,  averaged  over  3  years  at 
each  monitor  within  an  area,  solicited 
comment  on  an  alternative  proposal  to 
revoke  the  24-hour  PMio  standard,  and 
proposed  to  retain  the  current  annual 
primary  PMio  standard  of  50  ng/m'.  The 
proposal  also  solicited  comment  on 
proposed  revisions  to  40  CFR  part  50. 
Appendix  K  to  establish  new  data 
handling  conventions  for  calculating 
98"'  percentile  values  and  spatial 
averages,  revisions  to  40  CRT?  part  50, 
Appendix  J  to  modify  the  reference 
method  for  monitoring  PM  as  PMio,  and 
a  proposed  new  reference  method  for 
monitoring  PM  as  PM2.5  (40  CFR  part  50, 
Appendix  L). 

With  regard  to  the  secondary 
standards,  the  Administrator  proposed 
to  revise  the  current  secondary 
standards  by  making  them  identical  to 
the  suite  of  proposed  primary  standards, 
in  conjiuiotion  with  the  establishment  of 
a  regional  haze  program  under  section 
169Aofthe  Act. 

n.  Rationale  for  the  Primary  Standards 

A.  Introduction 

1.  Overview.  This  document  presents 
the  Administrator's  final  decisions 
regarding  the  need  to  revise  the  current 
primary  ambient  air  quality  standards 
for  PM.  and,  more  specifically, 
regarding  the  establishment  of  new 
annual  and  24-hour  PM2.5  primary 
standards  and  revisions  to  the  form  of 
the  current  24-hour  PMio  primary 
NAAQS.  These  decisions  are  based  on 
a  thorough  review,  in  the  Criteria 
Document,  of  the  latest  scientific 
information  on  known  and  potential 
human  health  effects  associated  with 
exposure  to  PM  at  levels  typically  found 


in  the  ambient  air.  These  decisions  also 
take  into  account: 

(1)  Staff  Paper  assessments  of  the 
most  policy-relevant  information  in  the 
Criteria  Document,  upon  which  staff 
recommendations  for  new  and  revised 
primary  standards  are  based. 

(2)  CASAC  advice  and 
recommendations,  as  reflected  in 
discussions  of  drafts  of  the  Criteria 
Document  and  Staff  Paper  at  public 
meetings,  in  separate  written  comments, 
and  in  the  CASAC's  closure  letters  to 
the  Administrator. 

(3)  Public  comments  received  during 
the  development  of  these  documents, 
either  in  connection  with  CASAC 
meetings  or  separately. 

(4)  Extensive  public  comments 
received  on  the  proposed  decisions 
regarding  the  primary  PM  standards. 

After  taking  this  information  and 
comments  into  accoimt.  and  for  the 
reasons  discussed  below  in  this  unit,  the 
Administrator  concludes  that  revisions 
to  the  ciurent  primary  standards  to 
provide  increased  public  health 
protection  against  a  variety  of  health 
risks  are  appropriate.  More  specifically, 
the  Administrator  has  determined  that  it 
is  appropriate  to  establish  new  aimual 
and  24-hour  PM2.5  standards,  to  revise 
the  current  24-hour  PMio  standard,  and 
to  retain  the  current  annual  PMio 
standard.  As  discussed  fnore  fully  below 
in  this  unit,  the  rationale  for  the  final 
decisions  regarding  the  PM  primary 
NAAQS  includes  consideration  of: 

(1)  Health  effects  information,  and 
alternative  views  on  the  appropriate 
interpretation  and  use  of  the 
information,  as  the  basis  for  judgments 
about  the  risks  to  public  health 
presented  by  population  exposures  to 
ambient  PM. 

(2)  Insights  gained  from  a  quantitative 
risk  assessment  conducted  to  provide  a 
broader  perspective  for  judgments  about 
protecting  public  health  from  the  risks 
associated  with  PM  exposures. 

(3)  Specific  conclusions  regarding  the 
need  for  revisions  to  the  current 
standards  and  the  elements  of  PM 
standards  (i.e.,  indicator,  averaging 
time,  form,  and  level)  that,  taken 
together,  would  be  appropriate  to 
protect  public  health  with  an  adequate 
margin  of  safety. 

As  with  virtually  any  policy-relevant 
scientific  research,  there  is  imcertainty 
in  the  characterization  of  health  effects 
attributable  to  exposiu^  to  ambient  PM. 
As  discussed  in  the  proposal,  however, 
there  is  now  a  greatly  expanded  body  of 
health  effects  information  as  compared 
with  that  available  during  the  last 
review  of  the  PM  standards.  Moreover, 
the  recent  evidence  on  PM-related 
health  effects  has  imdergone  an 


unusually  high  degree  of  scrutiny  and 
reanalysis  over  the  past  several  years, 
beginning  with  a  series  of  workshops 
held  early  in  the  review  process  to 
discuss  important  new  information.  A 
number  of  opportunities  were  provided 
for  public  comment  on  successive  drafts 
of  the  Criteria  Document  and  Staff 
Paper,  as  well  as  for  intensive  peer 
review  of  these  documents  by  CASAC  at 
several  public  meetings  attended  by 
many  knowledgeable  individuals  and 
representatives  of  interested 
organizations.  In  addition,  there  have 
been  a  number  of  important  scientific 
conferences,  symposia,  and  colloquia  on 
PM  issues,  sponsored  by  the  EPA  and 
others,  in  the  U.S.  and  abroad,  during 
this  period.  While  significant 
uncertainties  exist,  the  review  of  the 
health  effects  information  has  been 
thorough  and  deliberate.  In  the 
judgment  of  the  Administrator,  this 
intensive  evaluation  of  the  scientific 
evidence  has  provided  an  adequate 
basis  for  regulatory  decision  making  at 
this  time,  as  well  as  for  the 
comprehensive  research  needs 
document  recently  developed  by  EPA, 
and  reviewed  by  CASAC  and  others,  for 
improving  our  futiu^  imderstanding  of 
the  relationships  between  ambient  PM 
exposures  and  health  effects. 

The  health  effects  information  and 
human  risk  assessment  were 
summarized  in  the  proposal  and  are 
only  briefly  outlined  below  in  this  unit 
Subsequent  units  provide  a  more 
complete  discussion  of  the 
Administrator's  rationale,  in  light  of  key 
issues  raised  in  public  comments,  for 
concluding  that  it  is  appropriate  to 
revise  the  current  primary  standards 
(Unit  II.B.  of  this  preamble)  and  to 
revise  the  specific  elements  of  the 
standards  including  indicator  (Unit  11. C. 
of  this  preamble);  averaging  time,  form, 
and  level  of  new  PM2.5  standards  (Units 
n.D.,  n.E..  and  n.F.  of  this  preamble); 
and  averaging  time,  form,  and  level  of 
revised  PMio  standards  (Unit  n.G.  of 
this  preamble). 

2.  Summary  of  the  health  effects 
evidence.  In  brief,  since  the  last  review 
of  the  PM  criteria  and  standards,  the 
most  significant  new  evidence  on  the 
health  effects  of  PM  is  the  greatly 
expanded  body  of  commimity 
epidemiological  studies.  The  Criteria 
Document  stated  that  these  recent 
studies  provide  "evidence  that  serious 
health  effects  (mortality,  exacerbation  of 
chronic  disease,  increased  hospital 
admissions,  etc.)  are  associated  with 
exposures  to  ambient  levels  of  PM 
found  in  contemporary  U.S.  urban 
airsheds  even  at  concentrations  below 
current  U.S.  PM  standard"  (U.S.  EPA. 
1996a;  p.  13-1).  Although  a  variety  of 
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responses  to  constituents  of  ambient  PM 
have  been  hypothesized  to  contribute  to 
the  reported  health  effects,  the  relevant 
toxicological  and  controlled  human 
studies  published  to  date  have  not 
identified  any  accepted  mechanism(s) 
that  would  explain  how  such  relatively 
low  concentrations  of  ambient  PM 
might  cause  the  health  effects  reported 
in  the  epidemiological  literature. 

Unit  n.A.  of  the  proposal  further 
ouUines  key  information  contained  in 
the  Criteria  Document.  Chapters  10-13, 
and  the  Staff  Paper.  Chapter  V.  on  the 
kjiown  and  potential  health  effects 
associated  with  airborne  PM.  alone  and 
in  combination  with  other  pollutants 
that  are  routinely  present  in  the  ambient 
air.  The  information  highlighted  there 
summarizes: 

(1)  The  nature  of  the  effects  that  have 
been  reported  to  be  associated  with 
ambient  PM,  which  include  premature 
mortality,  aggravation  of  respiratory  and 
cardiovascular  disease  (as  indicated  by 
mcreased  hospital  admissions  and 
emergency  room  visits,  school  absences, 
work  loss  days,  and  restricted  activity 
days),  changes  in  lung  function  and 
increased  respiratory  symptoms, 
changes  to  lung  tissues  and  structiue. 
and  altered  respiratory  defense 
mechanisms. 

(2)  Sensitive  subpopulations  that 
appear  to  be  at  greater  risk  to  such 
effects,  specifically  individuals  with 
respiratory  disease  and  cardiovascular 
disease  and  the  elderly  (premature 
mortality  and  hospitalization),  children 
(increased  respiratory  symptoms  and 
decreased  lung  function),  and  asthmatic 
children  and  adults  (aggravation  of 
symptoms). 

(3)  An  integrated  evaluation  of  the 
health  effects  evidence,  with  an 
emphasis  on  the  key  issues  raised  in 
assessing  community  epidemiological 
studies,  including  alternative 
interpretations  of  the  evidence,  both  for 
individual  studies  and  for  the  evidence 
as  a  whole. 

(4)  The  PM  fractions  of  greatest 
concern  to  health. 

The  summary  in  the  proposal  will  not 
be  repeated  here.  EPA  emphasizes  that 
the  final  decisions  on  these  standards 
take  into  account  the  more 
comprehensive  and  detailed  discussions 
of  the  scientific  information  on  these 
issues  contained  in  the  Criteria 
Document  and  Staff  Paper,  which  were 
reviewed  by  the  CASAC  and  the  public. 

3.  Key  insights  from  the  risk 
assessment.  The  Staff  Paper  presents  the 
results  of  a  quantitative  assessment  of 
health  risks  for  two  example  cities, 
including  risk  estimates  for  several 
categories  of  health  effects  associated 


with:  existing  PM  air  quality  levels, 
projected  PM  air  quality  levels  that 
would  occur  upon  attainment  of  the 
current  PMio  standards,  and  projected 
PM  air  quality  levels  that  would  occiu- 
upon  attairunent  of  alternative  PM2.5 
standards.  The  risk  assessment  is 
intended  as  an  aid  to  the  Administrator 
in  judging  which  alternative  PM 
NAAQS  would  reduce  risks  sufficiently 
to  protect  public  health  with  an 
adequate  margin  of  safety,  recognizing 
that  such  standards  will  not  be  risk-free. 
The  risk  assessment  is  described  more 
fully  in  the  Staff  Paper  and  summarized 
in  the  proposal.  Related  technical 
reports  and  updates^  have  been  placed 
in  the  docket  (Abt  Associates,  1996a,b; 
1997a,b). 

EPA  emphasizes  that  it  places  greater 
weight  on  the  overall  conclusions 
derived  from  the  studies — that  PM  air 
pollution  is  likely  causing  or 
contributing  to  significant  adverse 
effects  at  levels  below  those  permitted 
by  the  current  standards — than  on  the 
specific  concentration-response 
functions  and  quantitative  risk  estimates 
derived  from  them.  These  quantitative 
risk  estimates  include  significant 
uncertainty  and,  therefore,  should  not 
be  viewed  as  demonstrated  health 
impacts.  EPA  believes,  however,  that 
they  do  represent  reasonable  estimates 
as  to  the  possible  extent  of  risk  for  these 
effects  given  the  available  information. 
Keeping  in  mind  the  important 
uncertainties  inherent  in  any  such 
analyses,  the  key  insights  from  the  risk 
assessment  that  are  most  pertinent  to 
the  current  decision  include: 

(1)  Fairly  wide  ranges  of  estimates  of 
the  incidence  of  PM-related  mortality 
and  morbidity  effects  and  risk 
reductions  associated  with  attainment  of 
alternative  standards  were  calculated  for 
the  two  locations  analyzed  when  the 
effects  of  key  uncertainties  and 
alternative  assumptions  were 
considered.  Significantly,  the  combined 
analysis  for  these  two  cities  alone  found 
that  the  risk  remaining  after  attaining 
the  current  PMio  standards  was  on  the 


'  The  risk  assessment  results  that  appear  in  the 
Staff  Paper  and  are  summarized  in  the  proposal 
have  been  updated  to  include  analyses  of  the 
particular  forms  of  standard  alternatives  contained 
in  the  proposal  and  to  correct  estimates  for  one 
effects  category  (mortality  from  long-term  exposure) 
to  reflect  the  actual  statistics  used  in  the  study  upon 
which  they  were  based  (Pope  et  al..  1995).  The 
corrections,  which  cumulatively  reduce  estimates  of 
mortality  associated  with  long-term  exposures  by  20 
to  35%,  have  no  effect  on  risk  estimates  for 
mortality  associated  with  short-term  exposures  or 
the  estimates  for  any  other  effects.  Because  the  key 
sensitivity  analyses  that  provide  additional  insights 
regarding  thresholds,  copollutants.  averaging  time 
and  related  issues  involved  the  short-term  exposure 
studies,  none  of  these  results  are  affected  by 
changes  to  the  long-term  exposure  risk  estimates. 


order  of  hundreds  of  premature  deaths 
each  year,  hundreds  to  thousands  of 
respiratory-related  hospital  admissions, 
and  tens  of  thousands  of  additional 
respiratory  related  symptoms  in 
children. 

(2)  Based  on  the  results  from  the 
sensitivity  analyses  of  key  uncertainties 
and  the  integrated  uncertainty  analyses, 
the  single  most  important  factor 
influencing  the  uncertainty  associated 
with  the  risk  estimates  is  whether  or  not 
a  threshold  concentration  exists  below 
which  PM-associated  health  risks  are 
not  likely  to  occur. 

(3)  Over  the  course  of  a  year,  the  few 
peak  24-hour  PM2.5  concentrations 
appear  to  contribute  a  relatively  small 
amount  to  the  total  health  risk  posed  by 
the  entire  air  quality  distribution  as 
compared  to  the  aggregated  risks 
associated  with  the  low  to  mid-range 
concentrations. 

(4)  There  is  greater  uncertainty  about 
both  the  existence  and  the  magnitude  of 
estimated  excess  mortality  and  other 
effects  associated  with  PM  exposures  as 
one  considers  increasingly  lower 
concentrations  approaching  backgroimd 
levels. 

B.  Need  for  Revision  of  the  Cuirent 
Primary  PM  Standards 

1.  Introduction.  The  overarching  issue 
in  the  present  review  of  the  primary 
NAAQS  is  whether,  in  view  of  the 
advances  in  scientific  knowledge 
reflected  in  the  Criteria  Document  and 
Staff  Paper,  the  existing  PM  standards 
should  be  revised  and,  if  so,  what 
revised  or  new  standards  would  be 
appropriate.  The  concluding  section  of 
the  integrative  synthesis  of  health 
effects  information  in  the  Criteria 
Document,  which  CASAC  characterized 
as  EPA's  "best  ever  example  of  a  true 
integrative  summary  of  the  state  of 
knowledge  about  the  health  effects  of 
airborne  PM,"  (Wolff,  1996b)  provides 
the  following  summary  of  the  science 
with  respect  to  this  issue: 

The  evidence  for  PM-related  effects  from 
epidemiological  studies  is  fairly  strong,  with 
most  studies  showing  increases  in  mortality, 
hospital  admissions,  respiratory  symptoms, 
and  pulmonary  hmction  decrements 
associated  with  several  PM  indices.  These 
epidemiological  findings  cannot  be  wholly 
attributed  to  inappropriate  or  incorrect 
statistical  methods,  misspecification  of 
concentration-effect  models,  biases  in  study 
design  or  implementation,  measurement 
errors  in  health  endpoint.  pollution 
exposure,  weather,  or  other  variables,  nor 
confounding  of  PM  effects  with  effects  of 
other  factors.  While  the  results  of  the 
epidemiological  studies  should  be 
interpreted  cautiously,  they  nonetheless 
provide  ample  reason  to  be  concerned  that 
there  are  detectable  health  effects  attributable 
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to  PM  at  levels  below  the  current  NAAQS. 
(U.S.  EPA.  1996a.  p.  13-92] 

Given  the  nature  of  the  health  effects 
in  question,  this  finding,  which  is  based 
on  a  large  niunber  of  studies  that  used 
PMio  measurements,  as  well  as  studies 
using  other  indicators  of  PM,  clearly 
indicates  that  revision  of  the  current  PM 
NAAQS  is  appropriate.  Quite  apart  from 
the  issue  of  whether  PMio  should  be  the 
sole  indicator  for  the  PM  NAAQS,  the 
extensive  PM  epidemiological  data  base 
provides  evidence  of  serious  health 
effects  (e.g.,  mortality,  exacerbation  of 
chronic  disease,  increased  hospital 
admissions]  in  sensitive  populations 
(e.g.,  the  elderly,  individuals  with 
cardiopulmonary  disease),  as  well  as 
significant  adverse  health  effects  (e.g., 
increased  respiratory  symptoms,  school 
absences,  and  lung  fimction 
decrements)  in  children.  Moreover, 
these  effects  associations  are  observed 
in  areas  or  at  times  when  the  levels  of 
the  current  PMio  standards  are  met. 
Although  the  increase  in  relative  risk  is 
small  for  the  most  serious  outcomes, 
EPA  believes  it  is  significant  from  an 
overall  public  health  perspective, 
because  of  the  large  number  of 
individuals  in  sensitive  populations  that 
are  exposed  to  ambient  PM,  as  well  as 
the  significance  of  the  health  effects 
involved  (U.S.  EPA,  1996a,  p.  1-21).  The 
results  of  the  two-city  PM  risk 
eissessment  reinforce  these  conclusions 
regarding  the  significance  of  the  public 
health  risk — even  under  a  scenario  in 
which  the  current  PMio  standards  are 
attained. 

While  the  lack  of  demonstrated 
mechanisms  that  explain  the  extensive 
body  of  epidemiological  finHing.q  is  an 
important  caution,  which  presents 
difficulties  in  providing  an  integrated 
assessment  of  PM  health  effects 
research,  a  number  of  potential 
mechanisms  have  been  hypothesized  in 
the  recent  literature  (U.S.  EPA,  1996b-,  p. 
V-5  to  V-8;  appendix  D).  Moreover, 
qualitative  information  from  laboratory 
studies  of  the  effects  of  particle 
components  at  high  concentrations  and 
dosimetry  considerations  suggest  that 
the  kinds  of  effects  observed  in 
community  studies  (e.g.,  respiratory- 
and  cardiovascular-related  responses) 
are  at  least  plausibly  related  to 
inhalation  of  PM.^  Indeed,  as  discussed 
in  the  Criteria  Document  and  section 
V.E  of  the  Staff  Paper,  the  consistency 
of  the  results  of  the  epidemiological 
studies  from  a  large  number  of  different 


locations  and  the  coherent  nature  of  the 
observed  effects'  are  suggestive  of  a 
likely  causal  role  of  ambient  PM  in 
contributing  to  the  reported  effects. 

2.  Comments  on  scientific  basis  for 
revision.  A  majority  of  the  public 
comments  received  on  the  proposal 
agreed  that,  based  on  the  available 
scientific  information,  the  current  PMio 
standards  are  not  of  themselves 
sufficient  to  protect  public  health  and  it 
would  be  appropriate  to  revise  them. 
Included  in  those  calling  for  revisions  to 
the  current  standards  are  many  public 
health  professionals,  including 
niunerous  medical  doctors  and 
academic  researchers.  For  example,  a 
group  of  27  members  of  the  scientific 
and  medical  community  recognized  as 
having  substantial  expertise  in 
conducting  research  on  the  health 
effects  of  air  pollution  stated: 

Health  studies  conducted  in  the  U.S.  and 
around  the  world  have  demonstrated  that 
levels  of  particulate  and  ozone  air  pollution 
below  the  current  U.S.  National  Air  Quality 
Standards  exacerbate  serious  respiratory 
disease  and  contribute  to  early  death.  A  large 
body  of  scientific  and  medical  evidence 
clearly  indicates  that  the  current  NAAQS  are 
not  sufficiently  protective  of  public  health. 
[Thurston.  1997) 

Similar  conclusions  were  reached  in  a 
letter  signed  by  more  than  1 .000 
scientists,  clinicians,  researchers,  and 
other  health  care  professionals  (Dickey, 
1997).  The  cosigners  to  this  letter  argued 
that  tens  of  thousands  ox  hospital  visits 
and  premature  deaths  could  be 
prevented  with  the  proposed  air  quality 
standard  revisions,  hi  &ct,  these 
commenters  argued  that  even  stronger 
standards  than  those  proposed  by  EPA 
are  needed  to  protect  the  health  of  the 
most  vulnerable  residents  of  our 
communities. 

A  number  of  State  and  local 
government  authorities  also  submitted 
comments  in  support  of  adopting  new 
air  quality  standards  for  fine  particulate 
matter.  The  commenters  concurred  v^th 
conclusions  reached  through  the  EPA's 
peer  review  process  that  the  PM 
standards  should  be  revised  to  protect 
public  health.  A  number  of  these 
commenters  suggested  that  the 
standards  proposed  by  EPA  should  be 
even  stronger,  while  several  other  State 
agencies  recommended  that  EPA  adopt 
FM2.S  standards,  but  at  less  stringent 
levels.  A  niunber  of  the  comments  from 


*  As  discussed  more  fully  below  in  this  unit, 
epidemiological  studies  alone  cannot  be  used  to 
demonstrate  mechanisms  of  action,  but  they  can 
provide  evidence  useful  in  making  inferences  with 
regard  to  causal  relatiooships  (U.S.  EPA.  1996b.  p. 
V-9). 


'  As  noted  in  the  proposal,  the  kinds  of  efiBCts 
observed  in  the  epidemiological  studies  are 
logically  related.  For  example,  the  association  of 
PM  with  mortality  is  mainly  linked  to  respiratory 
and  cardiovascular  causes,  which  is  coherent  with 
observed  PM  associations  with  respiratory  and 
cardiovascular  hospital  admissions  and  respiratory 
symptoms.  Furthw,  similar  categories  of  effects  are 
seen  in  long-  and  short-term  axpostire  studies. 


states  supporting  even  stronger 
standards  acknowledged  the  lack  of 
demonstrated  mechanism(s)  and  other 
uncertainties  but  stressed  the  strength  of 
the  other  evidence  in  urging  EPA  to  set 
protective  standards. 

Many  comments  were  also  received 
from  representatives  of  environmental 
or  community  health  organizations  that 
supported  the  adop>tion  of  air  quality 
standards  for  PM2.5.  These  commenters 
agreed  with  EPA's  finding  that  a  large 
body  of  compelling  evidence 
demonstrates  that  expostire  to 
particulate  matter  pollution,  in  general, 
is  associated  with  premature  death, 
aggravation  of  heart  and  lung  diseases, 
increased  respiratory  illness  and 
reduced  limg  function.  They  agreed 
with  EPA  that  these  studies  present  a 
consistent  and  coherent  relationship 
between  exposure  to  PM  and  both 
mortality  and  various  measiu«s  of 
morbidity.  However,  the  majority  of 
these  commenters  argued  that  EPA's 
proposed  standards  for  PM2  5  were 
inadequate  and  recommended  adoption 
of  more  stringent  levels  of  the  24-hour 
and/or  aimual  air  quality  standards  for 
PMj.5.  Many  of  these  commenters  also 
urged  EPA  to  revise  the  NAAQS  for 
PMio  to  be  more  protective  of  public 
health.  These  commenters  based  their 
recommendations  on  the  findings  of  the 
studies  that  were  reviewed  in  the 
preparation  of  the  Criteria  Document 
and  Staff  Paper.  One  commenter  used 
results  from  five  of  these  studies  as  the 
basis  for  recommending  PMz^  standards 
of  10  Mg/ni^  (annual]  and  18  ^ig/m'  (24- 
hour)  (Dockery  et  al.,  1993;  Pope  et  al., 
1995;  Schwartz  et  al.,  1996;  Schwartz  et 
al.,  1994;  Thurston  et  al.,  1994).  The 
commenters  agreed  wdth  EPA  on  the 
significance  of  these  studies'  results  and 
the  need  to  revise  the  PM  standards, 
while  differing  with  EPA's 
interpretation  of  the  findings  for 
purposes  of  developing  the  proposed 
PM  standards. 

Several  commenters  made  reference 
to  the  conclusions  of  a  niunber  of 
international  scientific  panels  regarding 
the  health  effects  of  exposure  to 
airtwme  particulate  matter — the  British 
Expert  Panel  on  Air  Quality  Standartls, 
the  British  Committee  on  the  Medical 
Effects  of  Air  Pollutants,  the  Worid 
Health  Organization,  the  Canadian 
Ministry  of  Environment,  Lands  and 
Parks,  and  the  Health  Council  of  the 
Netherlands  -  and  argued  that  all  these 
panels  found  that  PM  concentrations 
equivalent  to  the  current  U.S.  standards 
for  PMio  are  not  protective  of  human 
health  and  made  recommendations  for 
greater  protection.  One  commenter 
noted  that  the  findings  of  the  British 
Health  Panel  have  resulted  in  a  British 
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proposal  to  adopt  a  24-hour  PMio 
standard  of  50  jIg/m-\  which  is  one- third 
the  level  of  the  current  U.S.  NAAQS. 

In  these  comments,  some 
toxicological  studies  were  cited  as 
providing  evidence  for  toxicity  of 
particulate  pollution.  These  commenters 
disagreed  with  arg\unents  that  PM 
standards  caruiot  be  adopted  due  to  a 
lack  of  a  sufficient  understanding  of  the 
biological  mechanism  of  injury.  The 
commenters  argued  that  there  is 
sufficient  evidence  that  particulate 
pollution  is  associated  with  adverse 
health  effects  to  make  it  inappropriate  to 
delay  the  establishment  of  standards 
while  further  studies  are  undertaken. 
This  group  of  commenters  was  also 
critical  of  arguments  against  the 
establishment  of  additional  PM 
standards  based  on  the  possibility  of 
confounding  by  other  pollutants,  and 
lu^ed  that  more  attention  be  paid 
instead  to  the  possible  additive  or 
synergistic  effects  of  multiple  pollutant 
exposures. 

In  general,  the  EPA  agrees  with  these 
commenters'  arguments  regarding  the 
need  to  revise  the  PM  standards.  The 
scientific  studies  cited  by  these 
commenters  were  the  same  studies  used 
in  the  development  of  the  Criteria 
Document  and  the  Staff  Paper,  and  the 
EPA  agrees  that  there  is  a  sufficient 
body  of  evidence  that  the  current 
NAAQS  for  PM  are  not  adequately 
protective  of  the  public  health.  For 
reasons  detailed  in  Unit  II. F.  of  this 
preamble  and  in  the  Response  to 
Comments.  EPA  disagrees  with  aspects 
of  these  commenters'  views  on  the  level 
of  protection  that  is  appropriate  and 
supported  by  the  available  scientific 
information. 

Another  body  of  commenters, 
including  eilmost  all  commenters 
representing  businesses  and  industry 
associations,  many  local  governmental 
groups  and  private  citizens,  and  some 
States  opposed  revising  the  standards. 
Many  of  these  commenters  argued  that 
the  available  scientific  evidence  does 
not  provide  an  adequate  basis  for 
revising  the  current  standards.  The 
central  arguments  made  by  these 
commenters  can  be  divided  into  two 
categories:  (1)  General  comments  on  the 
appropriateness  of  relying  on  the 
epidemiological  evidence  for  making 
regulatory  decisions,  and  (2)  more 
specific  comments  challenging  EPA's 
apfxaisal  of  the  consistency  and 
coherence  of  the  available  information, 
EPA's  conclusions  regarding  causality, 
and  the  use  of  these  studies  for  risk 
assessment  and  decisions  on  whether  to 
revise  the  standards.  While  EPA  has 
included  comprehensive  responses  to 
these  conunents  in  the  Response  to 


Comments,  certain  key  points  are 
sununarized  below  in  this  unit. 

a.  General  comments  on  the  use  of 
epidemiological  studies.  The  first 
category  of  comments  was  largely 
derived  &t)m  ad  hoc  panels  of 
occupational  and  other  epidemiological 
experts,  consulting  groups,  and 
individual  consultants.  Most  of  these 
individuals  and  groups  commented  on 
the  use  of  epidemiology  in  reaching 
scientific  and  policy  conclusions 
primarily  from  an  occupational  or 
hazard  assessment  perspective,  in 
contrast  to  the  perspective  of  the  review 
of  ambient  PM  criteria  and  standards, 
where  the  use  of  community  air 
pollution  epidemiological  studies  are 
central.  Citing  accepted  criteria  used  in 
evaluating  epidemiological  studies  to 
assess  the  likelihood  of  causality  (most 
notably  those  of  Sir  Austin  Bradford 
Hill,  1965),  these  commenters  argued 
that  in  the  absence  of  a  demonstrated 
biological  mechanism,  the  relative  risks 
of  effects  in  the  PM  epidemiological 
studies  are  too  low  (less  than  values 
variously  cited  as  1.5  to  2.0)  to  reach 
any  conclusions  regarding  causality  or 
to  form  the  basis  for  regulations.  In 
general,  the  conunenters  applied  these 
criteria  to  a  subset  of  studies  evaluated 
in  the  Criteria  Dociunent,  including  as 
few  as  two  long-term  exposure  studies 
(EOF  Group)  (API,  1997),  a  group  of  9 
selected  studies  (Greenland  panel)  (API, 
1997),  those  studies  cited  in  the 
proposal  (AIHC,  1997),  or  as  many  as  23 
selected  short-term  exposure  studies 
examined  in  a  recently  published 
review  paper  (Gamble  and  Lewis,  1996). 

Based  on  a  careful  review  of  these 
comments,  EPA  notes  a  number  of 
limitations  in  these  commenters' 
evaluations  of  the  epidemiological 
studies  that  they  considered,  as 
discussed  in  detail  in  the  Response  to 
Comments.  In  summary,  EPA  notes  that 
these  commenters  provided  scientific 
advice  and  conclusions  that  are  in 
substantial  disagreement  with  the 
conclusions  of  the  review  reflected  in 
the  Criteria  Dociunent  and  Staff  Paper. 
EPA  stands  behind  the  scientific 
conclusions  reached  in  these  documents 
regarding  the  appropriate  use  of  the 
available  community  epidemiological 
studies.  These  documents  were  the 
product  of  an  extended  public  process 
that  included  conducting  public 
workshops  involving  the  leading 
researchers  in  the  field,  drafts  of  the 
Criteria  Document  and  Staff  Paper 
providing  opportunities  for  public 
scrutiny  and  comment  on,  and,  not 
least,  receiving  the  advice  of  an 
independent  panel  of  air  pollution 
experts,  including  epidemiologists. 


EPA  clearly  specified  the  key  criteria 
by  which  it  evaluated  the  available 
epidemiological  studies  in  section 
12.1.2  of  the  Criteria  Document,  with 
substantial  reliance  on  those  specified 
by  Hill  (1965).  In  rejecting  results  vtrith 
relative  risks  less  than  1.5  to  2  as 
meaningful  absent  demonstrated 
biological  mechanisms,  the  commenters 
fail  to  note  that  Hill  and  other  expert 
groups  (U.S.  DHEW,  1964)  have 
emphasized  that  no  one  criterion  is 
definitive  by  itself,  nor  is  it  necessary 
that  all  be  met  in  order  to  support  a 
determination  of  causality  (U.S.  EPA, 
1996a.  p.  12-3). 

With  respect  to  biological  plausibility, 
Hill  noted  that  "this  is  a  feature  I  am 
convinced  we  cannot  demand.  What  is 
biologically  plausible  depends  upon  the 
biological  knowledge  of  the  day"  (Hill, 
1965).  This  statement  is  clearly 
pertinent  to  the  toxicological  and 
mechanistic  understanding  of  the  effects 
of  PM  and  associated  air  pollutants, 
especially  at  lower  concentrations.  It  is 
also  important  to  stress  that  while  the 
mechanistic  evidence  published  as  of 
the  time  the  Criteria  Document  closed 
does  not  provide  quantitative  support 
for  the  epidemiological  results,  neither 
can  such  limited  evidence  refute  these 
findings.  It  is  also  important  to  stress 
that  oiu  understanding  of  biological 
mechanisms  for  PM  pollution  effects  is 
not  sufficient  to  explain  the  effects 
observed  at  much  higher  concentrations 
in  air  pollution  episodes,  for  which 
causality  is  generally  accepted. 
Moreover,  the  toxicological  literature 
has  only  recenUy  begun  to  examine 
animal  models  (or  controlled  human 
studies)  that  might  reflect  the  sensitive 
populations  in  question  (the  elderly, 
individuals  with  chronic  respiratory 
and  cardiovascular  disease)  or  that 
adequately  reproduce  all  of  the  physico- 
chemical  properties  of  particles  in  the 
ambient  atmosphere.  In  short,  the 
absence  of  evidence  of  a  particular 
mechanism  is  hardly  proof  that  there  are 
no  mechanisms  that  could  explain  the 
effects  observed  so  consistently  in  the 
epidemiological  studies.  The  absence  of 
biological  mechanisms  did  not  deter 
CASAC  from  recommending  revisions 
to  the  PM  standards  in  1982, 1986,  and 
again  in  1996. 

While  Hill  appropriately  emphasized 
the  strength  of  the  association  as 
important  (e.g.,  size  of  the  relative  risk), 
he  also  pointed  out  that  "We  must  not 
be  too  ready  to  dismiss  a  cause-and- 
effect  hypothesis  merely  on  the  groimd 
that  the  observed  association  appears  to 
be  slight.  There  are  many  occasions  in 
medicine  when  this  in  truth  is  so"  (Hill, 
1965).  EPA  believes  that  the  effects  of 
air  pollution  containing  PM  is  such  a 
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case.  Unlike  the  "textbook"  examples  of 
unlikely  significant  associations 
provided  by  some  commenters  (e.g.,  ice 
cream  consumption  correlated  with  heat 
stroke),  the  abundant  epidemiological 
literature  on  combustion  particles 
documents  numerous  occasions  in 
which  single  short-term  episodes  of 
high  air  pollution  produced 
unequivocally  elevated  relative  risks. 
For  die  week  of  the  well  documented 
1952  London  air  pollution  episode,  for 
example,  the  relative  risk  of  mortality 
for  all  causes  was  2.6,  while  the  relative 
risk  for  bronchitis  mortality  was  as  high 
as  9.3  (Ministry  of  Health,  1954). 
Hospital  admissions  also  increased  by 
more  than  a  factor  of  two.  British 
epidemiologists  in  the  1950s  concluded 
that  increased  mortality  was  likely 
when  PM  (as  mass  calibrated  British 
Smoke  <4.5  jun  in  aerodynamic 
diameter)  exceeded  500  jig/m'  (Martin 
and  Bradley,  1960).  This  is  only  about 
a  factor  of  3  higher  than  that  allowed  by 
the  current  PM  standard.  Unlike  the 
"textbook  '  and  other  unlikely  statistical 
associations  noted  by  some  commenters, 
where  the  only  evidence  is  for  low 
relative  risk,  clear  and  convincing  links 
between  high-level  PM  concentrations 
and  mortality  and  morbidity  buttress  the 
findings  of  similar  associations  at  much 
lower  PM  concentrations  as  suggested  in 
the  more  recent  epidemiological 
literature. 

These  commenters  also  appear  to 
ignore  several  epidemiological  studies 
conducted  at  low  PM  concentrations  in 
U.S.  and  Evuopean  cities,  including  both 
short-  and  long-term  exposures  to  PM 
air  pollution,  that  find  statistically 
significant  relative  risks  of  respiratory 
symptom  categories  in  children  in  the 
range  of  1.5  to  5  (Schwartz  et  al.,  1994; 
Pope  and  Dockery,  1992;  Braun- 
Fahrlander  et  al.,  1992;  Dockery  et  al., 
1989;  Dockery  et  al.,  1996). 
Concentrations  in  these  studies  extend 
bom  moderately  above  to  well  below 
those  permitted  by  the  current  PMio 
standards.  While,  as  noted  in  the 
proposal,  most  of  the  recent 
epidemiological  studies  of  mortality  and 
hospital  admissions  report 
comparatively  small  relative  risks,  the 
findings  of  relative  risks  well  in  excess 
of  the  1.5  to  2  criterion  noted  by 
commenters  for  earlier  studies  of  high 
PM  episodes,  as  well  as  the  relative 
risks  of  1.5  to  5  reported  in  more  recent 
studies  of  less  serious,  but  still 
important  effects  categories,  lend 
credibility  to  EPA's  interpretation  of  the 
results. 

In  addition  to  basing  their 
conclusions  primarily  on  their  own 
assessment  of  a  limited  set  of  studies, 
this  group  of  commenters  reached 


different  conclusions  about  the 
consistency  of  the  observed  associations 
because  of  their  assumptions  that  all 
model  building  strategies  by  all  authors 
are  equally  valid.  Even  the  most 
thorough  of  these  treatments  (Gamble 
and  Lewis,  1996)  shared  this  flaw, 
particularly  in  the  discussion  of  the 
series  of  Philadelphia  mortality  studies 
and  in  the  discussion  of  modeling 
approaches.  The  authors'  treatment  of 
modeling  and  confounding  issues  was 
further  limited  because  they  did  not 
include  the  most  recent  Philadelphia 
results  (Samet  et  al..  1996a.b)  sponsored 
by  the  Health  Effects  Institute  (HEI. 
1997).  One  of  the  important  functions  of 
the  Criteria  Document  is  to  evaluate  the 
strengths  and  limitations  of  various 
studies.  As  discussed  more  fully  below 
in  this  unit,  the  Criteria  Document 
found  that  some  of  the  studies  cited  by 
commenters  as  suggesting  a  lack  of 
consistency  had  important  limitations. 
In  general,  these  commenters'  analyses 
suffered  by  ignoring  the  much  more 
thorough  critical  review  of  these  studies 
and  issues  contained  in  the  Criteria 
Document,  notably  that  in  section  12.6 
on  alternative  modeling  approaches. 

EPA  also  rejects  the  notion  advanced 
by  these  commenters  that 
epidemiological  studies  must  use 
personal  exposure  monitoring  to  be 
considered  for  regulatory  purposes.  In 
particular,  commenters  ignore  the 
significant  strengths  of  the  time-series 
studies  and  prospective  cohort  studies 
relied  on  by  EPA  as  compared  to  cross- 
sectional  epidemiological  studies.  Time- 
series  studies,  such  as  the  daily 
mortality  studies,  look  at  changes  in 
response  rate  in  relation  to  changes  in 
weather  and  air  pollution  over  time 
intervals  of  a  few  days.  This  controls  for 
other  factors  such  as  smoking  and 
socioeconomic  status,  which  are  littie 
changed  during  such  short  intervals. 
Prospective  cohort  studies  (e.g..  Pope  et 
al.,  1995;  Raizenne  et  al.,  1996),  on  the 
other  hand,  look  at  changes  in  health 
status  in  a  selected  cohort  of 
individuals,  which  allows  direct 
adjustment  for  smoking  status, 
socioeconomic  status,  and  other  subject- 
specific  factors.  The  commenters  also 
ignore  the  Criteria  Document 
conclusions  on  how  properly  conducted 
monitoring  can  provide  an  adequate 
index  of  population  exposure  to 
ambient  air  pollution  in  such  studies 
that,  as  detailed  below,  is  more  relevant 
to  establishing  ambient  air  quality 
standards  (U.S.  EPA  1996a,  chapter  7). 
Although  personal  monitoring  may  be 
practical  for  some  occupational  and 
epidemiological  studies,  and  has  been 
employed  in  some  past  studies  of  air 


pollution,  it  is  not  realistic  to  require 
personal  monitors  in  air  pollution 
studies  of  daily  mortality,  which  require 
urban  scale  population  data  over  a 
period  of  years.  Furthermore,  the  use  of 
community  monitoring-based 
epidemiological  studies  as  a  basis  for 
establishing  standards  and  guidelines 
has  a  long  history  in  air  pollution, 
including  the  British  authorities' 
response  to  the  London  episodes  and 
the  establishment  of  the  original  U.S. 
NAAQS  in  1971.  Rejecting  the  use  of  the 
vast  array  of  such  studies  on  this  basis 
alone  would  also  go  against  the  advice 
of  the  independent  scientific  experts  on 
every  CASAC  panel  that  has  addressed 
the  subject  of  PM  pollution  through  the 
years,  each  of  which  has  recommended 
general  PM  standards  based  primarily 
on  the  results  of  community 
epidemiological  studies  (Friedlander, 
1982:  Lippmaim,  1986;  Wolff,  1996b). 
As  noted  above  in  this  unit.  EPA  has 
included  a  more  detailed  discussion  of 
its  responses  to  these  comments  in  the 
Response  to  Comments. 

b.  Specific  comments  on 
epidemiologic  studies.  The  second 
group  of  commenters  noted  above  made 
more  specific  challenges  to  EPA's 
assessment  of  the  epidemiological 
studies.  These  comments,  although 
overlapping  some  of  those  made  by  the 
first  group,  were  generally  made  by 
commenters  who  have  taken  a  more 
active  role  in  the  review  of  the  Criteria 
Document  and  Staff  Paper.  These 
commenters  asserted  that  the 
epidemiological  evidence  on  PM  is  not 
as  consistent  and  coherent  as  EPA  has 
claimed,  and,  in  particular,  charged  that 
EPA  ignored  or  downplayed  a  number 
of  studies  that  the  commenters  argue 
contradict  the  evidence  the  Agency 
cited  as  supporting  the  consistency  and 
coherence  of  PM  effects.  The  studies,  all 
of  which  commenters  contend  do  a 
better  job  of  addressing  one  or  more  key 
issues,  such  as  confounding  pollutants, 
weather,  exposure  misclassification,  and 
model  specification,  than  earlier 
studies,  include  several  that  were 
available  during  preparation  of  the 
Criteria  Document,  and  a  number  that 
appeared  after  the  Criteria  Document 
and  Staff  Paper  were  completed. 
Because  the  status  of  the  later  studies 
differ  from  that  of  the  earlier  ones  for 
purposes  of  decisions  under  section  109 
of  the  Act,  the  two  categories  are 
discussed  separately  below  in  this  unit. 
Additional  responses  to  comments 
relating  to  both  sets  of  studies  have  been 
included  in  the  Response  to  Comments. 
In  addition  to  the  inclusion  of  specific 
studies,  commenters  also  raised  other 
issues  regarding  the  limitations  of  the 
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epidemiological  information  and  the  use 
of  these  studies  in  EPA's  two-city  risk 
assessment.  Both  of  these  topics  are  also 
discussed  below  in  this  unit. 

(i)  Studies  available  for  inclusion  in 
the  criteria  review.  With  some 
exceptions,  most  of  the  above 
commenters  cited  somewhat  similar 
lists  of  "negative"  studies  that  they 
argue  EPA  ignored  or  downplayed  in 
arriving  at  conclusions  on  consistency 
and  coherence.  Of  the  most  commonly 
cited  studies,  the  following  were 
available  for  inclusion  in  the  Criteria 
Document:  daily  mortality  studies  by 
Styer  et  al.  (1995),  Lyon  et  al.  (1995).  Li 
and  Roth  (1995),  Moolgavkar  (1995a.b), 
Wyzga  and  Lipfert  (1995).  Lipfert  and 
Wyzga  (1995).  and  Samet  et  al.  (1995, 
1996a,b);  the  long-term  exposure 
mortality  study  by  Abbey  et  al.  (1991); 
and  the  re-examination  of  the  Six-City 
mortalitv  results  (Dockery  et  al..  1993) 
by  Lipfert  (1995). 

The  written  record  of  EPA's 
evaluations  of  these  studies  effectively 
refutes  the  claim  that  the  Agency 
ignored  any  of  these  studies  and 
supports  the  treatment  the  Agency 
accorded  to  each  of  them.  All  of  the 
studies  available  to  EPA  at  the  time  of 
CASAC  closure  on  the  PM  Criteria 
Document  (March  1996)  were  examined 
for  inclusion  in  the  Criteria  Document 
and  Staff  Paper,  which  form  the  basis 
for  the  PM  proposal.  "Negative"'" 
studies  were  evaluated  in  detail  along 
with  "positive"  studies  when  they  were 
found  to  have  no  critical  methodological 
deficiencies,  or  to  point  out  strengths 
and  limitations.  Studies  that  had  more 
serious  problems  were  generally 
discussed  in  less  detail,  whether 
positive  or  negative,  than  studies  with 
fewer  or  small  deficiencies.  The  EPA 
assessments  were  evaluated  by  peer 
reviewers,  by  CASAC,  and  by  the 
public. 

Most  of  the  short-term  exposure 
studies  cited  above  in  this  unit  are 
reanalyses  and  extensions  of  PM/ 
mortality  studies  that  had  been 
published  by  other  investigators.  In 
general,  the  Criteria  Document 
concluded  that  the  most  comprehensive 
and  thorough  reanalyses  were  those  in 
the  series  conducted  for  the  HEI.  which 
reanalyzed  data  sets  used  in  studies 
from  six  urban  areas  in  Phase  I. A  (Samet 


et  al.,  1995)",  with  extended  analyses 
for  Philadelphia  in  Phase  I.B  (Samet  et 
al..  1996a.b).  The  most  important 
finding  in  the  HEI  Phase  I.A  reanalyses 
of  the  six  areas  is  "the  confirmation  of 
the  numerical  results  of  the  earlier 
analyses  of  all  six  data  sets"  (HEI, 
1995)'^.  After  replicating  the  original 
investigators'  analyses,  Samet  et  al. 
(1995)  also  found  similar  results 
analyzing  the  data  using  an  improved 
statistical  model.  The  HEI  Oversight 
Committee  found 

[lit  is  reasonable  to  conclude  that,  in  these 
six  data  sets,  daily  mortality  from  all  causes 
combined,  and  from  cardiovascular  and 
respiratory  causes  in  particular,  increases  as 
levels  of  particulate  air  pollution  indexes 
increase.  (HQ.  1995) 


It  is  important  to  note  that  the 
reanalyses  by  respected  independent 
scientists  confirm  the  reliability  and 
reproducibility  of  the  work  of  the 
original  investigators,  particularly  in 
view  of  the  concerns  some  commenters 
have  expressed  about  EPA's  reliance  on 
a  number  of  PM  studies  published  by 
these  authors. 

The  Phase  I.A  HEI  results  for 
Philadelphia  also  found  that  it  was 
difficult  to  separate  the  effects  of  PM 
from  those  of  co-occurring  SO2,  in 
agreement  with  the  Moolgavkar  et 
al.(1995a)  analysis.  Subsequent  HEI 
work,  and  several  of  the  other  so-called 
"negative"  studies  cited  above  in  this 
unit,  further  examined  this  issue  in 
terms  of  confounding  or  effects 
modification  by  one  or  more  co- 
occurring  gaseous  pollutants  or  weather. 
Contrary  to  commenters'  claims,  this 
issue  and  these  studies  received 
considerable  attention  in  the  Criteria 
Document  and  Staff  Paper,  and  the 
overall  implications  and  conclusions 
from  these  assessments  were 
summarized  in  the  proposal.  In 
particular,  the  so-called  "negative"  and 
other  findings  of  Moolgalvkar  et  al. 
(1995a,b)  in  their  Philadelphia  and 
Steubenville  studies  were  discussed  in 
great  detail  in  section  12.6  of  the  PM 
Critera  Document  and  compared  to 
those  of  the  original  investigators 
(Schwartz  and  Dockery,  1992a.b)  and 


">  The  term  "negative"  studies,  as  used  in  these 
comments,  should  not  be  construed  to  mean  those 
in  which  there  is  a  negative  effects  estimate  (either 
signincant  or  non-signincant)  for  the  nominal 
cause.  As  used  by  these  commenters.  the  term  also 
includes  statistically  non-significani  positive  effect 
estimates.  In  other  words,  the  commenters  define 
"positive"  studies  as  including  only  those  in  which 
the  effect  estimate  is  both  positive  and  statistically 
significant 


< '  Data  sets  were  those  used  in  the  original 
studies  by  Dockery  et  al.  (1992)  for  St.  Louis  and 
Eastern  Tennessee;  Pope  et  al.  (1992)  for  Utah 
Valley,  Schwartz  and  Dockery  (1992a)  for 
Philadelphia:  Schwartz  (1993)  for  Birmingham:  and 
a  portion  of  the  Santa  Clara  data  firom  Fairley 
(1990).  The  data  set  from  the  Moolgavkar  et  al. 
(1995a)  Philadelphia  reanalysis  was  also  included 
(Samet  et  al..  1995). 

12  The  HEI  Board  of  Directors  appointed  an  ei^t 
member  Oversight  Committee  consisting  of  leading 
scientists  in  several  disciplines  relevant  to  air 
pollution  epidemiology  to  oversee  key  aspects  of 
the  project  and  to  prepare  HEI's  assessment  of  the 
results. 


other  investigators  (Li  and  Roth.  1995; 
Wyzga  and  Lipfert.  1995).  Further 
analytical  studies  of  the  Philadelphia 
data  set  were  carried  out  by  HEI  (Samet 
et  al..  1996a.b)  and  have  largely  resolved 
many  of  the  uncertainties  in  the  earlier 
analyses;  in  EPA's  opinion,  these 
studies  supersede  the  results  of  the 
original  investigators  (Schwartz  and 
Dockery.  1992a)  and  the  several  earlier 
reanalyses,  including  Moolgavkar 
{1995a),  Moolgavkar  and  Luebeck 
(1996).  Li  and  Roth  (1995).  Wyzga  and 
Lipfert  (1995).  and  Samet  et  al.  (1995). 
Even  though  TSP  is  not  the  best  PM 
indicator  for  health  effects,  since  it 
includes  a  substantial  fraction  of  non- 
thoracic  particles,  the  extended  Criteria 
Document  assessment  (U.S.  EPA,  1996a, 
pp.  12-291  to  -299;  12-327)  of  the  Phase 
I.B  HEI  analyses  in  Philadelphia  (Samet 
et  al.,  1996a,b)  serves  to  support  the 
following  findings: 

(1)  The  mortality  effects  estimates  for 
TSP  do  not  depend  heavily  on  statistical 
methods  when  appropriate  models  are 
used. 

(2)  Estimated  PM  effects  are  not 
highly  sensitive  to  appropriate  methods 
for  adjusting  for  time  trends  and  for 
weather. 

(3)  Air  pollution  has  significant  health 
effects  above  and  beyond  those  of 
weather. 

(4)  CopoUutants  such  as  ozone.  CO. 
and  NO2  may  be  important  predictors  of 
mortality,  but  their  effects  can  be 
substanUally  separated  from  those  of 
TSP  and  SO2 

(5)  The  health  effects  of  TSP  in 
Philadelphia  cannot  be  completely 
separated  from  SO2,  which  is  itself  a 
precursor  of  fine  particles,  based  solely 
on  the  epidemiological  analyses  in  this 
single  city, 

Tne  most  recent  HEI  Oversight 
Committee  comments  on  these  studies 
(HEI,  1997),  which  were  submitted  to 
the  docket  by  HEI.  state  that: 

Although  individual  air  pollutants  (TSP. 
SO2,  and  ozone)  are  associated  with 
increased  daily  mortality  in  these  data,  the 
limitations  of  the  Philadelphia  data  make  it 
impossible  to  establish  that  particulate  air 
pollution  alone  is  responsible  for  the  widely 
observed  associations  between  increased 
mortality  and  air  pollution  in  that  city.  All 
we  can  conclude  is  that  it  appears  to  play  a 
role.  [HEI,  1997;  p,38.| 

While  recognizing  the  limitations  in  the 
conclusions  that  can  be  made  based  on 
studies  in  a  single  city,  the  Oversight 
Committee  endorses  the  approach  taken 
by  EPA  in  evaluating  a  broader  set  of 
epidemiological  studies: 

Consistent  and  repeated  observations  in 
locales  with  different  air  pollution  profiles 
can  provide  the  most  convincing 
epidemiological  evidence  to  support 
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generalizing  the  findings  from  these  models. 
This  has  been  the  approach  reported  by  the 
EPA  in  its  recent  Criteria  Docuaoent  and  Staff 
Paper.  [HEI,  1997;  p.  38.] 

A»  noted  in  the  proposal,  based  on 
this  approach,  EPA's  assessment  of 
numerous  mortality  studies  concludes 
that  when  studies  are  evaluated  on  an 
individual  basis,  the  PM-effects 
associations  are  valid  and.  in  a  number 
of  studies,  not  seriously  confounded  by 
co-pollutants  (U.S.  EPA.  1996a;  p.  13- 
57);  and  when  a  collection  of  studies 
from  multiple  areas  with  differing 
concentrations  of  PM  and  co- pollutants 
are  examined  together,  the  asiwciation 
with  PMio  remains  reasonably 
consistent  across  a  wide  range  of 
concentrations  of  these  potentially 
influential  pollutants  (U.S.  EPA,  1996a; 
p.  12-33;  U.S.  EPA.  1996b;  p.  V-55). 

In  addition  to  relying  on  the  most 
comprehensive  and  best  analyses  in 
evaluating  the  reanalysis  in 
Philadelphia  and  other  areas,  the 
Criteria  Document  gave  less  weight  to 
both  so-called  "negative"  and 
"positive"  studies  with  methodogical 
limitations.  In  particular,  EPA  agreed 
with  the  epidemiological  experts  on 
CASAC  (IJppmann  et  al..  1996;  Samet. 
1995)  that  the  Li  and  Roth  (1995)  study 
approach  of  using  a  "panoply"  of 
different  modeling  strategies  to  produce 
seemingly  conflicting  findings  provides 
little  useful  insight  and  is  superseded  by 
the  HEI  report.  The  attempt  by  Lipfert 
and  Wyzga  (1995)  to  address  relative 
effects  of  different  pollutants  was 
considered  inconclusive  (Lippmaim  et 
al.,  1996)  and  flawed  by  the  use  of  a 
metric  (elasticity)  that  ignores  the 
absolute  concentrations  of  the 
pollutants  being  compared  (see 
Response  to  Comments). 

Further,  the  Steubenville  studies  and 
reanalyses  (Schwartz  and  Dockery, 
1992b;  Moolgavkar,  1995b)  were 
discussed  in  detail  to  examine 
methodologies,  and  the  differences  in 
relative  risks  between  the  two  were 
regarded  as  small  (U.S.  EPA,  1996a,  p. 
12-280  to  283).  Both  studies  used  TSP 
as  the  PM  indicator  variable,  and  they 
are  augmented  by  the  more  recent 
findings  of  Schwartz  et  al.  (1996)  that 
examine  PMm  and  its  components.  The 
mixed  results  by  Lyon  et  al.  (1995)  in 
Utah  Valley  are  compromised  by  loss  of 
information  related  to  the  methodology 
(U.S.  EPA.  1996a,  p.  12-58).  As  noted 
above,  subsequent  reanalyses  of  the 
Utah  Valley  study  by  HEI  (Samet  et  al.. 
1995)  as  well  as  by  Pope  and  Kalkstein 
(1996)  confirmed  the  original  findings  of 
Pope  et  al.  (1992)  using  different  model 
specifications.  The  Salt  Lake  City  study 
by  Styer  et  al.  (1995)  was  mentioned  in 
the  PM  Criteria  Document,  but  received 


little  discussion  because  aspects  of  the 
methodological  approach  limited  its 
statistical  power  to  detect  effects.  The 
analysis  of  Chicago  mortality  data  in  the 
same  paper  shared  these  problems, 
particularly  for  seasonal  analyses;  in 
this  larger  city,  they  nonetheless  found 
significant  associations  on  an  annual 
basis  between  PMio  and  mortality  that 
are  consistent  with  other  studies.  In 
short,  the  record  shows  that  EPA  did  not 
ignore  these  short-term  exposure  studies 
cited  by  commenters;  moreover.  EPA's 
assessment  of  these  studies  is  consistent 
with  the  views  of  four  researchers  on 
the  CASAC  panel  who  have  extensive 
involvement  in  conducting  population 
studies  of  air  pollution  (Lippmaim  et  al.. 
1996).'3 

Similarly,  EPA  believes  that 
appropriate  treatment  and  weight  were 
given  to  studies  of  long-term  exposure 
and  mortality.  EPA  concluded  that  the 
lack  of  associations  in  the  Abbey  et  al. 
(1991)  prospective  cohort  study  were 
not  inconsistent  with  two  other  such 
studies  because  the  use  of  days  of  peak 
TSP  levels  as  the  PM  indicator  (instead 
of  PMio  or  PM2j)  is  inappropriate  for 
California  cohorts  exposed  to  both 
urban  smog  and  fugitive  dust  episodes, 
and  the  overall  sample  size  may  have 
been  too  small  to  detect  significant 
effects  (U.S.  EPA,  1996b;  pp.  V-17  to 
-18).  The  inadequacy  of  Lipfert's  (1995) 
application  of  state-wide  average 
sedentary  lifestyle  data  to  adjust 
mortality  for  the  six  cities  studied  by 
Dockery  et  al.  (1993),  in  which  superior 
subject-specific  body  mass  index  data 
had  already  been  considered,  was  also 
noted  and  addressed  in  the  Staff  Paper 
(U.S.  EPA,  1996b;  p.  V-16).  Again.  EPA 
did  not  ignore  these  studies;  the 
rationale  for  giving  them  less  weight 
was  clearly  articulated  in  the  documents 
reviewed  by  CASAC  and  judged 
appropriate  for  use  in  standard  setting. 

While  the  proposal  presents  only  a 
summary  discussion  of  key  Criteria 
Document  and  Staff  Paper  findings,  EPA 
believes  that  discussion  is  fully 
consistent  with  the  state  of  the  science. 
Furthermore,  the  proposal  highlights  the 
nature  of  alternative  viewpoints  on  the 
epidemiology  in  a  quotation  from  the 
Criteria  Dociiment  (61  FR  65644, 
December  13, 1996)  and  cites  explicitly 
the  views  of  most  of  the  authors  noted 
above  in  this  unit  (Moolgavkar  et  al., 
1995b;  Moolgavkar  and  Luebeck,  1996; 
Li  and  Roth,  1995;  Samet  et  al.,  1996; 
Wyzga  and  Lipfert.  1995).  The  proposal 


13  Their  March  20, 1996  letter  to  the 
Administrator  concludes  that  the  HEI  analysis  of 
Philadelphia  supersedes  earlier  analyses, 
specifically  Moolgavkar  et  al.  (1995a).  Lipfert  and 
Wyzga  (1995),  and  Li  and  Roth  (1995).  and  points 
out  the  UmitaUons  of  Styer  et  al.  (1995). 


also  summarizes  EPA  conclusions  based 
on  all  of  the  literature  as  assessed  in  the 
Criteria  Document  and  Staff  Paper  with 
respect  to  issues  raised  in  these  and 
other  studies,  including  potential 
confounding  by  independent  risk  foctors 
such  as  weather  and  other  pollutants, 
choice  of  statistical  models,  use  of 
outdoor  monitors,  and  exposure 
misclassification . 

More  specifically,  in  the  proposal 
EPA  has  not  ignored  the  view  advanced 
by  some  that  the  results  of  individual 
studies  of  multiple  pollutants,  such  as 
the  HEI  Philadelphia  studies,  are  more 
suggestive  of  an  "air  pollution"  effect 
than  an  effect  of  PM  alone.  Indeed,  the 
proposal  notes  that  it  is  reasonable  to 
expect  that  other  pollutants  may  play  a 
role  in  modifying  the  magnitude  of  the 
estimated  effects  of  PM  on  mortality, 
either  through  pollutant  interactions  or 
independent  effects  (61  FR  65645, 
December  13,  1996).  Based  on  the  large 
body  of  evidence  at  hand,  however,  EPA 
caimot  accept  the  suggestion  that  such 
multi-pollutant  studies  are  in  any  way 
"negative  "  with  respect  to  EPA's 
conclusions  that  PM,  alone  or  in 
combination  with  other  pollutants,  is 
associated  with  adverse  effects  at  levels 
below  those  allowed  by  the  current 
standards.  This  conclusion  is  based  not 
only  on  the  consistency  of  PM  effects 
across  areas  with  widely  varying 
concentrations  of  potentially 
confounding  copoUutants,  but  also  on 
the  extended  analyses  of  the 
Philadelphia  studies  in  the  Criteria 
Document  and  Staff  Paper. 

Because  commenters  have  tended  to 
ignore  the  latter  analyses,  it  is 
appropriate  to  summarize  them  here 
briefly.  As  noted  above  in  this  imit,  the 
Criteria  Document  assessment  of  the 
Philadelphia  studies  finds  that  PM  can 
reasonably  be  distinguished  from 
potential  effects  of  all  pollutants  except 
SO2.  The  Staff  Paper  builds  on  this 
analysis  through  an  integrated 
assessment  that  draws  on  information 
from  atmospheric  chemistry,  himian 
exposure  studies,  and  respiratory  tract 
penetration  results  to  provide  insight  as 
to  which  of  these  two  pollutants  is  more 
likely  to  be  responsible  for  mortality  in 
the  elderly  and  individuals  with 
cardiopulmonary  disease  (U.S.  EPA 
1996b;  pp.  V-46  to  -50).  That  assessment 
notes  that  the  inhalable  (PMio), 
including  the  fine  (PM2.5),  components 
of  TSP  are  more  likely  than  SO2  to 
penetrate  and  remain  indoors  where  the 
sensitive  population  resides  most  of  the 
time.'*  In  addition,  these  PM 


"  In  response  to  comments  on  this  rulemaking, 
some  papers  submitted  by  industry  commenters 

Cootinuad 
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components,  especially  PM2.5.  penetrate 
far  more  effectively  to  the  airways  and 
gas  exchange  regions  of  the  lung  than 
does  SO2.  Furthermore,  in  Philadelphia, 
it  is  possible  that  SO2  is  a  surrogate  for 
fine  particulate  acid  sulfates.  For  these 
reasons,  even  though  statistical  analyses 
of  the  Philadelphia  data  set  cannot  fully 
distinguish  between  these  two  highly 
correlated  pollutants,  EPA  believes  that 
the  weight  of  the  available  evidence 
from  an  integrated  assessment  more 
strongly  supports  the  notion  that  PM  is 
playing  an  important  direct  role  in  the 
observed  mortality  effects  associations 
in  Philadelphia.  Moreover,  as  noted 
above  in  this  unit,  in  some  other 
locations  with  significant  PM-mortality 
associations,  ambient  SO2  levels  are  too 
low  to  confound  PM. 

(ii)  Recent  studies  available  after 
completion  of  criteria  review.  As  noted 
above  in  this  unit,  other  studies  cited  by 
some  commenters  as  so-called 
"negative"  evidence  ignored  by  EPA 
were  published  or  otherwise  made 
available  only  after  completion  of  the 
PM  Criteria  Document.  EPA  agrees  that 
it  did  not  rely  on  these  studies,  based  on 
its  long-standing  practice  of  basing 
NAAQS  decisions  on  studies  and 
related  information  included  in  the 
pertinent  air  quality  criteria  and 
available  for  CASAC  review.'*  Although 
EPA  has  not  relied  on  such  studies  in 
this  review  and  decision  process,  the 
Agency  nevertheless  has  conducted  a 
provisional  examination  of  these  and 
other  recent  studies  to  assess  their 
general  consistency  with  the  much 
larger  body  of  literature  evaluated  in  the 
Criteria  IDocument.'*  EPA  has  placed  its 


make  stBtemenls  that  are  in  substantial  agreemant 
with  these  staff  conclusions  with  respect  to  the 
hkelihood  of  SOj  penetrating  to  indoor 
environments  and  the  lesser  likelihood  of  affecting 
sensitive  populations  indoors  (Lipfert  and  Wyzga, 
1997;  Lipfert  and  Urch.  1997). 

'^  Since  the  1970  amendments,  the  EPA  has  taken 
the  view  that  NAAQS  decisions  are  to  be  based  on 
scientific  studies  that  have  been  assessed  in  air 
quality  criteria  |see  e.g..  36  FR  8186  (April  30.  1971) 
(EPA  based  original  NAAQS  for  six  pollutants  on 
scientific  studies  discussed  in  the  air  quality 
criteria  and  limited  consideration  of  comments  to 
those  concerning  validity  of  scientific  basis):  38  FR 
25678.  25679-25680  (September  14.  1973)  (EPA 
revised  air  quality  cnteria  for  sulfur  oxides  to 
provide  basis  for  reevaluation  of  secondary 
NAAQS)].  This  longstanding  interpretation  was 
strengthened  by  new  legislative  requirements 
enacted  in  1977  (section  109(d)(2)  of  the  Act; 
section  8(c)  of  the  Environmental  Research, 
Development,  and  Demonstration  Authorization 
Act  of  1978)  for  CASAC  review  of  air  quality 
criteria  and  reaffirmed  in  EPA's  decision  not  to 
revise  the  ozone  standards  in  1993.  58  FH  13008. 
13013-13014  (March  9,  1993).  Some  of  the 
commenters  now  criticizing  EPA  for  not 
considering  the  most  recent  PM  studies  strongly 
supported  the  Agency's  interpretation  in  the  1993 
decision  (UARG.  1992). 

'*  As  discussed  in  EPA's  1993  decision  not  to 
revise  the  NAAQS  for  ozone,  new  studies  may 


examination  of  recent  studies  in  the 
rulemaking  docket. 

Among  tne  most  frequently  cited  new 
studies  relied  on  by  comjnenters  were 
Davis  et  al.  (1996),  Moolgavkar  et  al. 
(1997),  and  Roth  and  Li  (1997).  Davis  et 
al.  (1996)  conducted  a  reanalysis  of  the 
Birmingham  mortality  data  set 
originally  investigated  in  Schwartz 
(1993).  At  the  time  of  the  close  of  the 
public  comment  period,  the  paper  based 
on  this  manuscript  had  not  been 
accepted  for  publication  in  a  peer 
reviewed  journal  (Sacks,  1997). 
Commenters  nevertheless  highlight  the 
authors'  claim  that  "when  hiunidity  is 
included  among  the  meteorological 
variables  (it  is  excluded  in  the  analysis 
by  Schwartz  (1993]),  we  find  that  the 
PMio  effect  is  not  statistically 
significant."  EPA's  review  found 
important  fectual  errors  in  this  study. 
Contrary  to  Davis  et  al. ,  Schwartz  did 
include  humidity  in  his  1993  study,  and 
his  finding  of  a  hot-and-humid-day 
effect  was  reported  there.  In  addition, 
the  PM-related  variables  used  by  Davis 
et  al.  in  their  manuscript  were  not,  as 
the  authors  claimed,  the  same  as  those 
in  Schwartz  (1993).  Davis  et  al.  also 
used  a  different  humidity  indicator, 
specific  humidity.  Reanalysis  by  one  of 
the  co-authors  (R.  Smith,  personal 
communication,  February  8,  1997) 
showed  that  when  Schwartz's  PM 
metric  was  used,  the  estimated  PMio 
effect  was  of  about  the  same  magnitude, 
and  statistically  significant  at  the  0.05 
level,  even  using  the  characterization  of 
humidity  effect  proposed  by  Davis  et  al. 
It  therefore  appears  that  the  Davis  et  al. 
PMio  result  was,  in  fact,  consistent  with 
that  of  Schwartz,  and  robust  against  a 
very  different  weather  model 
specification. 

Based  on  its  examination  of  both  the 
content  and  the  publication  status  of 
this  study,  EPA  believes  the  heavy 
reliance  and  attention  given  to  it  are 
misguided.  In  contrast  to  commenters' 
assertions,  this  study  does  not 
contradict  EPA's  conclusions  with 
respect  to  consistency  of  the 
epidemiological  evidence  and 
confoimding  by  weather  variables; 
indeed,  the  consideration  of  the 
corrected  results  would  actually  support 


EPA's  conclusions.  EPA  believes  this 
example  reinforces  the  importance  of 
relying  on  peer  reviewed  studies  and 
also  conducting  the  kind  of  critical 
examination  of  such  studies  that  takes 
place  in  the  criteria  and  standards 
review  process. 

Several  commenters  note  that  Roth 
and  Li  (1997)  also  reexamined  the 
Birmingham  mortality  data,  as  well  as 
hospital  admissions  data  from  Schwartz 
(1994),  and  produced  a  number  of 
negative  and  inconsistent  results  that 
depend  on  temperature  effects  and 
choice  of  statistical  model.  Preliminary 
findings  from  this  study  were  presented 
by  Roth  at  the  May  1996  CASAC 
meeting.  CASAC  epidemiologists  and 
statisticians  at  the  meeting  pointed  out 
a  niunber  of  shortcomings,  both  in  the 
analytical  strategy  and  in  details  of  the 
models  being  evaluated.'^  As  discussed 
in  more  detail  in  the  Response  to 
Comments,  the  materials  from  Roth  and 
Li  (1997)  recently  provided  to  EPA  as 
attachments  to  public  comments  show 
that  the  deficiencies  pointed  out  at  the 
May  1996  CASAC  meeting  have  not 
been  adequately  addressed.  EPA 
concludes  that  this  study  does  not 
support  commenters'  claims. 

ine  paper  recently  accepted  for 
publication  by  Moolgavkar  et  al.  (1997) 
examines  hospital  admissions  and  air 
pollution  in  Minneapolis  and 
Birmingham  and  comes  to  different 
conclusions  than  earlier  investigators 
with  respect  to  the  role  of  PMio.  While 
the  paper  is  a  useful  addition  to  the 
literature,  the  authore  clearly  do  not 
attempt  to  replicate  the  original  studies, 
making  the  kind  of  direct  comparisons 
suggested  by  commenters  difficult.  The 
paper  finds  an  air  pollution  effect  in  one 
city  that  implicates  ozone  but  is  unable 
to  separate  effects  of  PM  from  a  group 
of  other  pollutants.  EPA's  provisional 
examination  of  this  study  raises  some 
questions  about  the  methodology,  which 
might  usefully  be  supplemented  to 
further  separate  pollutants  as  was  done 
by  Samet  et  al.  (1996a.b)  in 
Philadelphia,  and  about  the  authors' 
interpretation  of  the  results  in  both 
cities.  In  any  event,  E!PA  does  not 
believe  this  study  negates  the  PM 
associations  with  hospital  admissions 


sometimes  be  of  such  significance  that  it  is 
appropriate  to  delay  a  decision  on  revision  of 
NAAQS  and  to  supplement  the  pertinent  air  quality 
criteria  so  the  new  studies  can  be  taken  into 
account.  58  FR  at  13014,  March  9. 1993.  In  the 
present  case.  EPA's  provisional  examination  of 
recent  studies  suggests  that  reopening  the  air 
quality  criteria  review  would  not  be  warranted  even 
if  there  were  time  to  do  so  under  the  court  order 
governing  the  schedule  for  this  rulemaking. 
Accordingly.  EPA  believes  that  the  appropriate 
course  of  action  is  to  consider  the  newly  published 
studies  during  the  next  periodic  review  cycle. 


'''  For  example,  commenting  on  the  Roth 
examination  of  alternative  model  specifications,  Dr. 
Stolwijk  noted  "If  you  select  out  of  his  (Roth's) 
matrix  the  things  that  other  people  have  done,  he 
comes  to  a  different  conclusion  than  when  he  takes 
his  whole  matrix  *  *  *.  lYlou  are  going  to  get  a 
random  effect  that  shows  that  there  is  no  effect.  He 
(Roth)  did  this,  I  think,  on  purpose  in  this  case. 
Most  epidemiologists.  I  think,  have  been  trained  to 
limit  their  observations  to  something  that  they  can 
state  or  would  have  stated  before  they  started  and 
observe  that  and  base  their  conclusions  on  it"  (U.S. 
EPA  1996(c);  May  17.  1996  Transcript,  pages  45-46). 
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reported  in  a  number  of  other  studies 
cited  in  the  Criteria  Document. 

Another  recent  paper  by  Lipfert  and 
Wyzga  (1997)  provides  analyses 
suggesting  that  differential  measurement 
error  might  account  for  some  or  all  of 
the  observation  by  Schwartz  et  al.  (1996) 
that  daily  mortality  is  more  strongly 
associated  with  fine  (PM2^)  than  with 
coarse  (PMio-25)  PM.  EPA  staff  and 
CASAC  accounted  for  this  possibility, 
however,  and  it  was  factored  into  both 
the  Staff  Paper  and  CASAC 
recommendations . '  * 

Some  commenters  have  highlighted 
selected  individual  papers  or  summaries 
from  the  APHEA"  project  conducted  in 
Europe,  and  from  Roth  (1996),  calling 
attention  particularly  to  negative  results 
found  in  heavily  polluted  regions  of 
Eastern  Eiut)pe.  EPA  notes  that  a 
niunber  of  the  recent  APHEA  and  other 
studies  in  Western  Europe  have  shown 
significant  associations  between 
mortality  and  air  pollution  including 
PM,  and  that  a  meta-analysis  of  12 
Western  and  Central-eastern  European 
studies  "is  supportive  of  a  causal 
association  between  PM  and  SO2 
exposure  and  all-cause  mortality" 
(Katsouyaimi  et  al.,  1997),  The  Eastern 
and  Western  European  studies  used 
differing  measurement  methods  for  PM, 
including  PMio,  gravimetric  "suspended 
particles,"  and  the  British  Smoke 
method.^  The  differences  in  aerometry 


"  CASAC  panelists  recommended  a  discussion  of 
this  issue  in  the  Staff  Paper.  The  Staff  Paper  notes: 
"While  greater  measurement  error  for  the  coarse 
fraction  could  depress  a  potential  coarse  particle 
effect,  this  would  not  explain  the  results  in  Topeka 
relative  to  other  cities.  Even  considering  relative 
measurement  error,  these  results  provide  no  clear 
evidence  implicating  coarse  particles  in  the 
reported  effecU  "  (U.S.  EPA,  1996b  p.  V-64).  EPA's 
provisional  examination  of  the  Lipfert  and  Wyzga 
(1997)  paper  in  the  Response  to  Comments,  finds 
that  it  is  implausible  that  most  of  the  effect 
attributed  to  PM2J  could  in  fact  be  due  to  PMio-u. 
since  differential  measurement  error  cannot  make  a 
weaker  effect  appear  stronger  than  a  stronger  one, 
except  under  extremely  unusual  circumstances. 

'»  The  APHEA  (Air  Pollution  and  Health:  a 
European  Approach)  project  was  supported  by  the 
European  Union  Environment  1991-1994 
Programme  to  investigate  the  possible  short-term 
health  effects  of  exposure  to  low  or  moderate  levels 
of  ambient  air  pollutants.  Eleven  European  research 
groups  carried  out  studies  in  15  cities  (Amsterdam. 
Athens,  Barcelona,  Bratislava,  Cracow,  Helsinki. 
Koln,  Lodz,  London,  Lyon,  Milan.  Paris,  Poznan. 
Rotterdam  and  Wroclaw)  in  which  air  pollutant 
concentration  data  had  been  collected  for  at  least 
5  years.  Initial  findings  of  studies  on  mortality  and 
hospital  admissions  were  published  in  a  series  of 
papers  in  Supplement  1  to  the  Journal  of 
Epidemiology  and  Community  Health  in  1996  and 
a  meta-analysis  of  the  mortality  data  from  12  cities 
is  currently  in  press  (Katsouyanni  et  al.,  1997). 

>o  The  Roth  et  al.  (1997)  study  in  Prague  used  a 
measurement  termed  "suspended  particles"  that 
appears  to  be  close  to  TSP.  The  relation  of  this 
indicator  to  PMio  or  PMu  in  this  city  is  not 
reported.  Moreover,  this  study  uses  a  variant  of  the 
problematic  methodology  in  the  Roth  analyses  cited 
above. 


and  the  substantial  differences  in 
location  and  strength  of  primary  PM 
emissions  sources  in  central  and  eastern 
Eiut)pe  as  compared  to  western  Europe 
or  the  U.S.  mi^t  well  explain  the 
different  results  in  these  unique  areas. 
Consequently,  integration  of  these 
results  would  involve  comprehensive 
examination  of  the  various  PM 
instruments  used,  monitor  siting  in 
relation  to  soiuces,  mass  calibration 
procedures  and  other  aspects  of  these 
studies.^'  EPA  notes  that  a  niunber  of 
European  authorities,  who  are  familiar 
with  this  recent  literature,  have 
proceeded  with  recommendations  to 
strengthen  their  health  guidelines,  risk 
assessments,  or  regulations  for  PM.22 

Aside  from  the  recent  literature  cited 
by  these  commenters,  there  are  a 
number  of  other  recent  epidemiological 
studies  that,  if  considered  in  today's 
decision,  would  tend  to  support  EPA's 
conclusions  about  the  effects  of  PM  at 
lower  concentrations,  assuming  their 
results  were  accepted  following  a  full 
review  in  the  criteria  and  CASAC 
process.  For  example,  in  addition  to  the 
APHEA  studies,  several  other  recent 
epidemiologic  studies  have  reported 
significant  positive  associations 
between  PM  and  health  effects  (Lipsett 
et  al,,  1997;  Peters  et  al.,  1997;  Borja- 
Aburto  et  al.,  1997;  Delfino  et  al.,  1997; 
Scarlett  et  al..  1996;  Woodruff  et  al., 
1997;  Wordley  et  al.,  1977).  In  addition, 
a  number  of  recent  toxicologic  papers 
have  been  accepted  or  appear  in 
proceedings  (Costa  and  Dreher,  1997; 
Killingsworth  et  al.,  1997;  (^dleski  et 
al.,  1997)  that  involve  exposure  to 
concentrated  ambient  fine  particles  or 
PM  constituents  and  appear  to  provide 
supportive  evidence  as  to  the 
plausibility  of  the  effects  that  have  been 
reporte^pidemiologically.  U 
considered  in  this  decision,  these 
studies  would  also  provide  biological 
support  for  the  epidemiological 
observation  that  certain  susceptible 
groups  (notably  those  with 
cardiopulmonary  disease)  are  most 
likely  to  be  affected  by  PM,  again 
assuming  the  results  were  sustained  in 


'■  These  concerns  are  consistent  with  EPA's 
treatment  of  a  number  of  European  and  South 
American  studies  that  are  included  in  the  Criteria 
Document  and  contributed  to  the  evaluation  of  the 
epidemiology  in  Chapter  12.  Because  of  differences 
in  aerometry  methods  and  characteristic  soun:e 
classes  between  North  America  and  other  regions  of 
the  world,  however,  the  int^rative  assessment 
chapter  reported  results  only  from  studies 
conducted  in  the  U.S.  and  Canada  (cf.  Tables  13- 
3  to  13-5)  in  reaching  quantitative  conclusions  for 
effects  estimates. 

^  See,  for  example,  the  United  Kingdom  Air 
Quality  Strategy,  1997;  Swiss  Federal  Commission 
of  Air  Hygiene,  1996;  World  Health  Organization 
Revised  Air  Quality  Guidelines  for  Europe.  In 
Press). 


the  full  criteria  and  CASAC  review 
process. 

In  summary,  EPA  has  conducted  a 
provisional  assessment  of  the  more 
recent  scientific  literature.  Based  on  this 
provisional  assessment,  EPA  disagrees 
with  commenters'  assertion  that  full 
consideration  of  selected  new  studies  in 
this  decision  would  materially  change 
the  Criteria  Document  and  Staff  Paper 
conclusions  on  the  consistency  and 
coherence  of  the  PM  data,  or  on  the 
need  to  revise  the  current  standards. 

(iii)  Other  specific  comments  on  the 
epidemiological  studies.  Aside  from 
their  assertion  that  EPA  ignored  or 
downplayed  particular  studies,  this 
second  group  of  commenters  raise 
additional  objections,  based  on  the 
statistical  modeling  strategies  used  and 
the  potential  importance  of  personal 
exposure  misclassification,  to  EPA's 
conclusions  regarding  the  consistency  of 
the  epidemiological  evidence.  EPA 
conclusions  on  these  topics  were 
summarized  in  the  proposal  and 
supported  by  extensive  treatments  in 
the  Criteria  Document  and  Staff  Paper. 
With  respect  to  the  first  issue, 
commenters  argued  that  sufficient 
flexibility  exists  in  the  analyses  of  large 
data  sets  that  it  may  be  possible  to 
obtain  almost  any  result  desired  through 
choice  of  statistical  method.  Analytical 
choices  include  the  specific  statistical 
model;  methods  used  to  adjust  for 
seasonal  variation  and  the  trends  in  the 
data;  treatment  of  other  variables  (e.g., 
other  pollutants,  weather,  and  day  of 
week);  "lag"  structure;  and  study 
population. 

A  more  detailed  discussion  of  this 
issue,  which  expands  on  the  assessment 
summarized  in  the  Criteria  Document,  is 
included  in  the  Response  to  Comments. 
In  summary,  EPA  must  reject 
commenters'  contention  that  legitimate 
alternative  analyses  can  obtain  "almost 
any  result."  As  outlined  above  in  this 
unit,  EPA's  detailed  reviews  of 
individual  studies  have  shown  that  not 
all  methods  are  equally  valid  or 
legitimate.  Moreover,  strong  arguments 
can  be  made  that  the  methods  and 
analytic:al  strategies  in  the  studies  EPA 
relied  upon  are  more  appropriate 
approaches  than  those  cited  by 
commenters  (e,g.,  Li  and  Roth,  1995; 
Lipfert  and  Wyzga,  1995;  Davis  et  al., 
1996;  Roth  and  Li.  1997).  While  not  all 
studies  have  addressed  each  of  the 
above  issues  in  this  unit  equally  well, 
the  most  comprehensive  analyses  of 
these  issues  (e.g.,  Samet  et  al.,  1995, 
1996a,b;  Pope  and  Kalkstein,  1996),  as 
well  as  the  EPA  analyses  comparing 
study  results  for  each  issue  (U.S.  EPA. 
1996a,  pp.  12-261  to  12-305)  found  that 
the  authors  of  studies  on  which  EPA 
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chieflv  relied  made  appropriate 
modeling  choices.  The  Criteria 
Document  concludes  that:  "[Tjhe  largely 
consistent  specific  results,  indicative  of 
significant  positive  associations  of 
ambient  PM  exposures  and  human 
mortality/morbidity  effects,  are  not 
model  specific,  nor  are  they  artifactualy 
derived  due  to  misspecification  of  any 
specific  model.  The  robustness  of  the 
results  of  different  modeling  strategies 
and  approaches  increases  our 
confidence  in  their  validity  [U.S.  EPA, 
1996a.  p  13-54)."  While  it  is  true,  as 
evidenced  in  Li  and  Roth  (1995).  tliat 
PM-effects  data  can  be  randomly 
manipulated  to  produce  apparently 
conflicting  results,  commenters  have 
provided  no  evidence  that  different 
plausible  model  specifications  could 
lead  to  markedly  different  conclusions. 

Some  commenters  have  expressed 
concerns  about  the  reliability  of  the 
epidemiological  results  because  some 
studies  showed  a  lack  of  correlation  in 
cross-sectional  comparisons  between 
outdoor  PM  measured  at  central 
locations  and  indoor  or  personal 
exposures  to  PM  (which  includes  PM 
from  the  outdoor,  indoor  and  personal 
environments).^^  EPA  acknowledged 
and  responded  to  this  issue  in  chapter 
7  of  the  Criteria  Document  and  the 
proposal  (61  PR  65645,  December  13, 
1996).  The  major  premise  underlying 
commenters'  argimients  on  this  issue  is 
incorrect^*  The  question  is  not  whether 


"  Paradoxically,  some  commenters  have  argued 
(e.g  .  Valdberg,  1997)  that  the  PM  results  are 
confounded  because  the  weather  and  other  factors 
that  cause  daily  variations  in  outdoor  pollutioa  %vill 
cause  similar  daily  variations  in  indoor  generated 
air  pollution.  For  this  to  be  true,  outdoor  ambient 
pollution  concentrations  would  have  to  be 
correlated  with  personal  exposure  to  indoor 
generated  air  pollution  such  as  that  from  smoking, 
cleaning,  and  cooking.  This  argument  is  logically 
inconsistent  with  the  other  comments  on  the  lack 
of  any  such  correlation  with  personal  exposure,  and 
these  commenters  have  offered  no  scientific 
evidence  to  support  their  claim.  In  response.  EPA 
has  performed  and  included  in  the  Response  to 
Comments  a  numerical  analysis  of  the  relevant 
information  from  the  PTEAM  exposure  study  that 
finds  no  evidence  for  such  a  correspondence  in  (he 
actual  data. 

"  As  documented  in  Chapter  7  of  the  Criteria 
Document,  time-series  community  studies  observe 
the  effects  of  varying  levels  of  ambient  air  pollution; 
therefore  the  effects  of  indoor-generated  air 
pollution  would  be  independent  of  and  in  addition 
to  the  effects  found  in  these  epidemiological 
studies.  Commenters  apparently  believe  EPA  is 
claiming  such  studies  are  detecting  the  effects  of 
daily  variations  in  total  PM  personal  exposure  from 
indoor  and  outdoor  sources.  This  misunderstanding 
is  evidenced,  for  example,  by  Wyzga  and  Lipfert's 
(1995)  treatment  of  the  difference  between  ambient 
monitors  and  actual  personal  exposures  as 
"exposure  errors"  and  Brown's  comment  for  API 
that  "if  (ambient)  PM  is  causally  related  to 
mortality/morbidity,  then  it  is  personal  PM 
exposure  that  must  be  reduced  to  have  an  effect." 
On  the  contrary,  it  is  personal  exposure  to  ambient 
PM  that  must  be  reduced  to  address  the  risk 


central  monitoring  site  measurements 
contain  a  signal  reflecting  actual 
exposures  to  total  PM  from  both  outdoor 
and  indoor  sources  at  the  individual 
level;  the  relevant  question  is  whether 
central  monitoring  site  measurements 
contain  a  signal  reflecting  actual 
exposiues  to  ambient  PM  for  the  subject 
population,  including  both  ambient  PM, 
while  individuals  are  outdoors,  and 
ambient  PM  that  has  infiltrated  indoors, 
while  individuals  are  indoors.  The  PM 
standards  are  intended  to  protect  the 
public  firom  exposure  to  ambient  PM, 
not  PM  generated  by  indoor  or  personal 
sources.  There  is  ample  evidence,  as 
discussed  in  chapter  7  of  the  Criteria 
Document,  that  personal  exposure  to 
ambient  PM,  while  outdoors  and  while 
in  indoor  micro-environments,  does 
correlate  on  a  day-to-day  basis  with 
concentrations  measured  at  properly 
sited  central  monitors  (U.S.  EPA.  1996a, 
p.  1-10).  EPA  has,  therefore,  concluded 
that  it  is  reasonable  to  presume  that  a 
reduction  in  ambient  PM  concentrations 
will  reduce  personal  exposure  to 
ambient  PM,  and  that  this  will  protect 
the  public  from  adverse  health 
outcomes  associated  with  personal 
exposure  to  ambient  PM. 

Commenters  have  also  restated 
theoretically  based  concerns  on  a 
related  issue,  namely  errors  in  the 
measurement  of  the  concentrations  of 
air  pollutants,  that  was  sununarized  in 
the  proposal.  In  multiple  pKillutant 
analyses,  measurement  error  or,  more 
generally,  exposure  misclassification, 
could  theoretically  bias  effects  estimates 
of  PM  or  co-pollutants  in  either 
direction,  introducing  further 
uncertainties  in  the  estimated 
concentration-response  relationships  for 
all  pollutants  (U.S.  EPA,  1996b,  pp.  V- 
39  to  V-43).  Relevant  insights  oni^s 
issue  in  material  appended  to  public 
comments  (Ozkaynak  and  Spengler, 
1996)  have  prompted  an  expanded 
statistical  analysis  of  the  conditions 
under  which  such  errors  could  inflate 
the  magnitude  of  the  effects  estimates  or 
the  significance  of  PM  relative  to 
gaseous  pollutants,  as  has  been 
suggested  by  Lipfert  and  Wyzga  (1995). 
This  analysis,  which  is  summarized  in 
the  Response  to  Comments,  finds  that 
the  conditions  under  which 
measurement  error  could  inflate  the 
effects  estimates  or  significance  of  PM 
relative  to  other  pollutants  are  restricted 
to  a  limited  set  of  statistical 
relationships.  Commenters  have  not 


provided  evidence  that  suggest  such 
conditions  are  likely  to  occur  with 
respect  to  the  measurement  of  ambient 
PM  in  relation  to  those  for  gaseous  co- 
pollutants  commonly  used  in 
epidemiological  studies.^'  Therefore,  it 
appears  unlikely  that  measurement  and 
exposure  errors  for  PM  and  other 
pollutants  have  inflated  the  estimated 
effects  of  PM.  even  in  multivariate 
analyses.  More  importantly,  the 
available  evidence  on  the  consistency  of 
the  PM-effects  relationships  in  multiple 
urban  locations,  with  widely  varying 
indoor/outdoor  conditions  and  a  variety 
of  monitoring  approaches,  makes  it  less 
likely  that  the  observed  associations  of 
PM  with  serious  health  effects  at  levels 
allowed  under  the  current  NAAQS  are 
an  artifact  of  errors  in  me^urement  of 
pollution  or  of  exposure  (U.S.  EPA 
1996b.  pp.  V-39  to  V-43). 

(iv)  Comments  on  the  PM  risk 
assessment.  As  noted  in  the  proposal, 
imcertainties  about  measurement  errors, 
exposure  misclassification.  and  the 
relative  effects  of  copoUutants  are  more 
important  to  the  quantitative  estimates 
of  risk  associated  with  PM  than  to  the 
existence  of  valid  PM-effects 
associations  at  levels  found  in  recent 
studies.  A  number  of  commenters 
argued  that  EPA's  risk  assessment  is 
flawed  and  incomplete.  Chief  among  the 
reasons  they  advanced  is  that  the 
assessment  is  based  on  the  same 
epidemiological  studies  these 
commenters  argued  are  inadequate  for 
the  reasons  summarized  and  responded 
to  above.  Specific  comments  also 
addressed  the  extent  to  which  the  risk 
assessment  might  overstate  risk 
estimates  because  it  assumes  a  linear 
no-threshold  relationship  and  the  use  of 
studies  that  might  inflate  PM  risk  due  to 
inadequate  consideration  of  co- 
pollutants  and  other  potential 
confounders.  The  full  risk  assessment 
acknowledges  these  issues  and 
uncertainties,  however,  and  it  illustrates 
the  potential  influence  of  such 
uncertainties  in  sensitivity  analyses 
(U.S.  EPA  1996b;  chapter  6,  appendix  F; 
Abt  Associates,  1996a.b;  1997a,b).  For 
example,  Figxire  2c  in  the  proposal  (61 
FR  65653,  December  13, 1996) 


identified  in  community  air  pollution  studies.  Any 
lack  of  significant  correlation  between  outdoor  PM 
concentrations  and  personal  exposure  to  total  PM 
from  all  sources  is  irrelevant,  except  to  the  extent 
it  may  decrease  the  power  of  time-series  studies  to 
detect  the  effects  of  ambient  pollution. 


"  The  EPA  analysis  finds  that  in  order  for 
measurement  errors  in  one  jxjUutant  variable  to 
significantly  bias  the  estimated  effect  of  another 
pollutant,  three  conditions  are  necessary:  (1)  The 
measurement  error  in  the  poorly  measured 
pollutant  must  be  very  large,  roughly  at  least  the 
same  size  as  the  population  variability  in  that 
pollutant:  (2)  the  poorly  measured  pollutant  must 
be  highly  correlated  with  the  other  pollutant,  either 
positively  or  negatively;  and  (3)  the  measurement 
errors  for  the  two  pollutants  must  be  highly 
negatively  correlated  (Response  to  Comments, 
Appendix  D).  This  important  factor  was  not 
considered  in  Upfert  and  Wyzga  (1995)  or  by 
commenters. 
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illustrates  the  potential  influence  of 
what  appears  to  be  the  most  significant 
uncertainty  in  current  information, 
whether  a  population  threshold  exists 
below  which  the  effects  of  PM  no  longer 
occur  (61  FR  65653,  December  13, 
1996).  EPA  notes  that  a  full 
consideration  of  the  uncertainties, 
including  the  analysis  summarized 
above  on  measurement  error,  suggests 
that  the  epidemiological  studies  might 
well  have  understated  the  total  effects  of 
air  pollution;  thus,  both  the  direction 
and  the  extent  of  any  bias  in  the  risk 
estimates  are  less  clear  than  commenters 
suggest. 

EPA  believes  that,  even  recognizing 
the  large  uncertainties,  the  key 
qualitative  insights  derived  from  the 
risk  assessment  and  summarized  in  Unit 
II.A.3.  of  this  preamble  remain 
appropriate.  While  not  placing  great 
weight  on  the  specific  numerical 
estimates,  EPA  believes  that  the  risk 
analysis  confirms  the  general 
conclusions  drawn  primarily  from  the 
epidemiological  results  themselves,  that 
there  is  ample  reason  to  be  concerned 
that  exposure  to  ambient  PM  at  levels 
allowed  under  the  current  air  quality 
standards  presents  a  serious  public 
health  problem. 

3.  Key  considerations  informing  the 
decision.  Having  carefully  considered 
the  public  comments  on  the  above 
matters,  EPA  believes  the  fundamental 
scientific  conclusions  on  the  effects  of 
PM  reached  in  the  Criteria  Document 
and  Staff  Paper,  and  restated  in  the 
introduction  to  this  unit,  remain  valid. 
That  is,  the  epidemiological  evidence 
for  ambient  PM,  alone  or  in  combination 
with  other  pollutants,  shows 
associations  with  premature  mortality, 
hospital  admissions,  respiratory 
symptoms,  and  lung  function 
decrements.  Despite  extensive  critical 
examination  in  the  criteria  and 
standards  review,  these  findings  cannot 
be  otherwise  explained  by  analytical, 
data,  or  other  problems  inherent  in  the 
conduct  of  such  studies.  Although  the 
evidence  from  toxicological  studies 
available  during  the  criteria  review  has 
not  revealed  demonstrated  mechanisms 
that  explain  the  range  of  effects  reported 
in  epidemiological  studies,  it  does  not 
and  cannot  rehite  the  observation  of 
such  effects  in  exposed  populations. 
Moreover,  the  effects  observed  in  the 
recent  epidemiological  studies  at  lower 
PM  concentrations  are  both  coherent 
with  each  other  and  plausible  based  on 
the  categories  of  effects  observed  at 
much  higher  concentrations  in  historic 
air  pollution  episodes,  laboratory 
studies  of  PM  effects  at  high  doses,  and 
particle  dosimetry  studies.  The 
consistency  of  the  results  from  a  large 


number  of  locations  and  the  coherent 
nature  of  the  observed  results  suggest  a 
likely  causal  role  of  ambient  PM  in 
contributing  to  the  reported  effects  (U.S. 
EPA,  1996a;  p.  13-1).  Many  of  the 
studies  showing  PM  effects  were 
conducted  in  areas  where  the  current 
PMio  standards  are  largely  met,  and 
both  the  studies  and  EPA's  risk 
assessment  suggest  that  the  collective 
magnitude  of  the  effiects  reflects  a 
significant  public  health  problem. 

For  these  reasons,  and  having 
considered  public  comments  on  this 
issue,  the  Administrator  concludes  that 
the  review  of  the  criteria  and  standards 
provides  strong  evidence  that  the 
current  PMio  standards  do  not 
adequately  protect  public  health,  and 
that  revision  of  the  standards  is  not  only 
appropriate,  but  necessary. 

Aside  from  that  conclusion,  the 
appropriateness  of  continuing  to  rely  on 
the  use  of  PMio  as  the  sole  indicator  for 
revised  PM  standards  is  also  relevant 
here.  While  the  basis  for  decisions  on 
specific  indicators  is  discussed  more 
fully  in  Unit  II.C.  of  this  preamble,  this 
issue  is  related  to  the  Administrator's 
decision  on  the  need  to  revise  the 
standards.  Based  on  both  the  staff 
review  (U.S.  EPA,  1996b,  p.  VU-3)  and 
the  recommendations  of  some 
commenters  (e.g.,  California  EPA),  there 
are  two  alternative  approaches  for 
providing  additional  health  protection 
in  revising  the  standards:  Adopt  tighter 
PMio  standards  and/or  recognize  the 
fundamental  differences  between  fine 
and  coarse  particles  and  develop 
separate  standards  for  the  major 
components  of  PMio,  including  fine 
particles.  Conceptually,  the  first 
approach  would  give  weight  to 
comments  that  standards  should  be 
based  on  pollutant  indicators  for  which 
the  most  data  have  been  collected,  with 
less  consideration  of  the  evidence  that 
suggests  that  the  current  standards 
provide  adequate  protection  against  the 
effects  of  coarse  particles,  and  that 
tightening  the  current  PMio  standards  in 
an  attempt  to  control  fine  particles 
would  place  unnecessary  requirements 
on  coarse  particles.  Because  the  PMio 
network  is  in  place,  a  more  stringent 
PMio  standard  would  also  respond  to 
commenters  who  have  expressed  a 
desire  for  more  immediate 
implementation  of  revised  standards. 
The  second  approach  is  based  on  the 
view  that,  in  the  long  nm,  more 
effective  and  efficient  protection  can  be 
provided  by  separately  targeting 
appropriate  levels  of  controls  to  fine  and 
coarse  PM. 

The  Staff  Paper  examined  this  issue  in 
detail  (U.S.  EPA  1996b.  pp.  VIl-3  to  Vil- 
li), and  concluded  that  the  available 


information  was  sufficient  to  develop 
separate  indicators  for  fine  and  coarse 
fractions  of  PMio,  based  on  the  recent 
health  evidence,  the  fundamental 
differences  between  fine-  and  coarse- 
fraction  particles,  and  implementation 
experience  with  PMi©.  Further,  the  staff 
concluded  that: 

idonsideration  of  comparisons  between 
fine  and  cx>ar8e  fractions  suggests  that  fine 
fraction  particles  are  a  better  surrogate  for 
those  particle  compionents  linked  to  mortality 
and  morbidity  effects  at  levels  below  the 
current  standards.  Ln  contrast,  coarse  fraction 
particles  are  more  likely  linked  with  certain 
effects  at  levels  above  those  allowed  by  the 
current  PMio  standards.  In  examining 
alternative  approaches  to  increasing  the 
protection  afforded  by  PMio  standards,  the 
staff  concludes  that  reducing  the  levels  of  the 
current  PMio  standards  would  not  provide 
the  most  effective  and  efficient  protection 
from  these  health  effects.  (U.S.  EPA  1996b;  p. 
7-45) 

As  discussed  in  Unit  DC.  of  this 
preamble,  the  Administrator  believes 
that  it  is  more  appropriate  to  provide 
additional  protection  against  the  risk 
posed  by  PM  by  adding  new  standards 
for  the  fine  fraction  of  PMio,  as  opposed 
to  tightening  the  current  PMio 
standards.  Although  {pwer 
epidemiological  studies  have  used  PMij 
and  other  fine  particle  indicators  (e.g., 
sulfates,  acids),  there  are  nonetheless 
significant  indications  from  the 
scientific  evidence  -  drawn  from  the 
physicochemical  studies  of  PM,  air 
quality  and  exposure  information, 
toxicological  studies,  and  respiratory 
tract  deposition  data  -  that  this  approach 
will  provide  the  most  effective  and 
efficient  protection  of  public  health. 

Several  commenters  have  argued  that 
the  decision  on  whether  to  revise  the 
PM  standards  should  be  deferred, 
particularly  with  regard  to  fine  particle 
standards,  pending  establishment  and 
operation  of  a  national  monitoring 
network  to  characterize  fine  PM  and  a 
research  program  to  reduce 
uncertainties  in  the  effects  information. 
These  commenters  expressed  concerns 
that  establishing  fine  PM  standards  now 
might  result  in  needless  regulation  of 
PM  components  that  may  be  unrelated 
to  observed  health  effects.  As  discussed 
more  fully  in  Unit  n.F.  of  this  preamble, 
such  commenters  recommended,  at 
most,  that  if  fine  PM  standards  were 
established,  they  should  be  set  at  a  level 
"equivalent"  to  the  current  PM 
standards. 

EPA  strongly  disagrees  that  the 
decision  on  revising  the  standards 
should  be  delayed  to  await  the  results 
of  new  PM  monitoring  and  research 
programs.  Under  section  109(d)  of  the 
Act,  EPA's  obligation  after  reviewing  the 
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existing  criteria  and  standards  for  PM  is 
to  make  such  revisions  in  the  standards 
and  to  promulgate  such  new  standards 
as  are  appropriate  under  section  109(b) 
of  the  Act.  Based  on  her  review  of  the 
criteria  and  standards  for  PM,  the 
Administrator  has  concluded  that  the 
current  standards  are  not  adequate  to 
protect  public  health  and  that  revisions 
are  appropriate.  In  the  face  of  the 
available  evidence,  a  delay  in  revising 
the  standards  would  not  only  be 
inconsistent  with  the  statute  but  --  even 
under  the  optimistic  assumption  that 
the  same  extensive  monitoring  and 
strategy  assessment  as  now 
contemplated  would  occur  in  the 
absence  of  a  revised  standard  --  would 
add  approximately  2  years  to  the  time 
when  significant  health  benefits  can  be 
realized,  resulting  in  potentially 
significant  numbers  of  additional 
premature  deaths  and  even  larger 
numbers  of  children  and  individuals 
with  air  pollution-related  illness  and 
symptoms.  On  the  other  hand, 
establishing  standards  now  will  set  into 
motion  the  development  of 
implementation  programs  and 
monitoring  that  can  be  conducted  in 
parallel  with  additional  scientific 
research,  without  findue  delays  inherent 
in  waiting  for  the  research. 

The  question  of  which  pollutant 
components  to  regulate  has  been  an 
issue  since  the  inception  of  the  first  PM 
standards.  Other  ambient  pollutants 
(e.g..  NO2  or  CO)  are  uniquely  defined 
as  individual  chemicals,  whether  or  not 
they  serve  as  proxies  for  a  larger  class 
of  substances  (e.g.,  ozone  as  an  index  of 
photochemical  oxidants).  Regulating 
general  PM,  as  opposed  to  multiple 
chemical  components  of  PM,  raises  the 
spectre  of  a  host  of  particulate  materials 
of  varying  composition,  size,  and  other 
physicochemical  properties,  not  all  of 
which  are  likely  to  produce  identical 
effects. 

Both  EPA's  past  and  present 
regulatory  experience  with  PM  control 
programs  and  its  successive  reviews  of 
the  standards  have  reaffirmed  the 
wisdom  of  retaining  standards  that 
control  particles  as  a  group,  rather  than 
eliminating  such  standards  and  waiting 
for  scientific  research  to  develop 
information  needed  to  identify  more 
precise  limits  for  the  literally  thousands 
of  particle  components.  Each  such 
decision  recognized  the  possibility  that 
potentially  less  harmful  particles  might 
be  included  in  the  mix  that  was 
regulated,  but  concluded  that  the  need 
to  provide  protection  against  serious 
health  effects  nonetheless  required 
action  under  section  109  of  the  Act.  The 
success  of  this  approach  is  evident  in 
early  U.S.  control  programs  that 


dramatically  reduced  "smoke"  and 
"TSP"  in  major  cities  in  the  1960's  and 
1970's  and  in  the  continued 
improvement  in  air  quality  through  the 
ciurent  PM  standards.  The  major 
refinements  that  have  been 
recommended  through  the  course  of 
reviews  of  PM  standards  have  been  to 
improve  the  focus  of  control  efforts  by 
defining  scientifically  based  size  classes 
(i.e.,  moving  from  TSP  to  PMio  and  now, 
PM2  5)  that  will  permit  more  effective 
and  efficient  regulation  of  those 
fractions  most  likely  to  present 
significant  risks  to  health  and  the 
environment. 

As  discussed  in  Unit  U.C.  of  this 
preamble,  the  current  review  has 
examined  the  available  evidence  to 
determine  whether  it  would  tend  to 
support  inclusion  or  exclusion  of  any 
physical  or  chemical  classes  of  PM,  for 
example  sulfates,  nitrates,  or  ultra-fine 
particles.  That  examination  concludes 
that,  while  both  fine  and  coarse 
particles  can  produce  health  effects,  the 
fine  fraction  appears  to  contain  more  of 
the  reactive  substances  potentially 
linked  to  the  kinds  of  effects  observed 
in  the  recent  epidemiological  studies 
(U.S.  EPA  1996b,  section  V.F.). 
However,  the  available  scientific 
information  does  not  rule  out  any  one 
of  these  components  as  contributing  to 
fine  particle  effects.  Indeed,  it  is 
reasonable  to  anticipate  that  no  single 
component  will  prove  to  be  responsible 
for  all  of  the  effects  of  PM. 

EPA  recognizes  that  whether  the 
standards  are  set  for  PMio  only  or  also 
for  fine  particles,  there  are  uncertainties 
with  respect  to  the  relative  risk 
presented  by  various  components  of 
PM.  In  this  regard,  the  Administrator 
places  greater  weight  on  the  concern 
that  by  failing  to  act  now,  the  PM 
NAAQS  would  not  control  adequately 
those  components  of  air  pollution  that 
are  most  responsible  for  serious  effects, 
than  on  the  possibility  they  might  also 
control  some  component  that  is  not. 
EPA  believes  that  moving 
simultaneously  to  establish  standards 
based  on  the  best  available  scientific 
evidence  and  to  conduct  an  aggressive 
monitoring  and  scientific  research 
program  designed  to  help  resolve 
current  uncertainties  is  a  prudent  and 
responsible  approach  for  addressing 
both  the  risks  and  the  uncertainties 
inherent  in  this  important  public  health 
issue. 

In  summary,  given  the  evidence  that 
PM-related  health  effects  appear  likely 
to  occur  at  levels  below  the  current 
standards,  the  serious  nature  and 
potential  magnitude  of  the  public  health 
risks  involved,  and  the  need  to  consider 
the  fine  and  coarse  fractions  as  distinct 


classes  of  particles,  the  Staff  Paper  and 
the  CAS  AC  (Wolff,  1996b)  concluded 
that  revision  of  the  current  standards  is 
clearly  appropriate.  Moreover,  at  their 
May  1996  public  meeting  (U.S.  EPA. 
1996c),  and  in  separate  written 
comments  (including  Lippmann  et  al.. 
1996),  a  majority  of  CASAC  panel 
members  recommended  revisions  that 
would  strengthen  the  health  protection 
provided  by  the  ciurent  PM  standards. 
Based  on  the  rationale  and 
recommendations  contained  in  the  Staff 
Paper  and  the  advice  of  CASAC,  and 
taking  into  account  public  comments, 
the  Administrator  concludes  that  it  is 
appropriate  at  this  time  to  revise  the 
current  PM  standards  to  increase  the 
public  health  protection  provided 
against  the  known  and  potential  effects 
of  PM  identified  in  the  air  quality 
criteria. 

C.  Indicators  ofPM 

In  establishing  adequately  protective, 
effective,  and  efficient  PM  standards,  it 
is  necessary  to  specify  the  fraction  of 
particles  found  in  the  ambient  air  that 
should  be  used  as  the  indicator(s)  for 
the  standards.  In  this  regard,  EPA 
concludes  that  the  most  recent 
assessment  of  scientific  information  in 
the  Criteria  Document,  summarized  in 
chapters  IV  and  V  of  the  Staff  Paper, 
continues  to  support  past  staff  and 
CASAC  recommendations  regarding  the 
selection  of  size-specific  indicators  for 
PM  standards.  More  specifically,  EPA 
continues  to  find  that  the  following 
conclusions  reached  in  the  Staff  Paper 
and  in  the  1987  review  remain  valid: 

(1)  Health  risks  posed  by  inhaled 
particles  are  influenced  both  by  the 
penetration  and  deposition  of  particles 
in  the  various  regions  of  the  respiratory 
tract  and  by  the  biological  responses  to 
these  deposited  materials. 

(2)  The  risks  of  adverse  health  effects 
associated  with  deposition  of  ambient 
fine  and  coarse  fraction  particles  in  the 
thoracic  (tracheobronchial  and  alveolar) 
regions  of  the  respiratory  tract  are 
markedly  greater  than  for  deposition  in 
the  extrathoracic  (head)  region. 
Maximum  particle  penetration  to  the 
thoracic  region  occurs  during  oronasal 
or  mouth  breathing. 

(3)  The  risks  of  adverse  health  effects 
from  extrathoracic  deposition  of  general 
ambient  PM  are  sufficiently  low  that 
particles  which  deposit  only  in  that 
region  can  safely  be  excluded  frtim  the 
standard  indicator. 

(4)  The  size-specific  indicator(s) 
should  represent  those  particles  capable 
of  penetrating  to  the  thoracic  region, 
including  both  the  tracheobronchial  and 
alveolar  regions. 
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These  conclusions,  together  with 
information  on  the  dosimetry  of 
particles  in  humans,  were  the  basis  for 
the  promulgation  in  1987  of  a  new  size- 
specific  indicator  for  the  PM  NAAQS, 
PMio,  that  includes  particles  with  an 
aerodynamic  diameter  smaller  than  or 
equal  to  a  nominal  10  ]ua.  The  recent 
iniformation  on  human  particle 
dosimetry  contained  in  the  Criteria 
Document  provides  no  basis  for 
changing  10  ^m  as  the  appropriate  cut 
point  for  particles  capable  of  penetrating 
to  the  thoracic  regions. 

As  noted  in  Unit  II.B.  of  this 
preamble,  however,  the  Staff  Paper 
concludes  that  continued  use  of  PMio  as 
the  sole  indicator  for  the  PM  standards 
would  not  provide  the  most  effective 
and  efficient  protection  fit)m  the  health 
effects  of  PM  (U.S.  EPA.  1996b,  pp.  VD- 
4  to  Vn-ll).  Based  on  the  recent  health 
effects  evidence  and  the  fundamental 
physical  and  chemical  differences 
between  fine  and  coarse  fraction 
particles,  the  Criteria  Document  and 
Staff  Paper  conclude  that  fine  and 
coarse  fractions  of  PMio  should  be 
considered  separately  (U.S.  EPA,  1996a, 
p.  13-93;  1996b,  p.  VII-IS).  Taking  into 
accoimt  such  information.  CASAC 
found  sufficient  scientific  and  technical 
bases  to  support  establishment  of 
separate  standards  relating  to  these  two 
fractions  of  PMio.  Specifically,  CASAC 
advised  the  Administrator  that  "there  is 
a  consensus  that  retaining  an  annual 
PMio  NAAQS  •  *  *  is  reasonable  at  this 
time"  and  that  there  is  "also  a 
consensus  that  a  new  PM2.5  NAAQS  be 
established"  (Wolff,  1996b). 

Some  commenters  have  noted  that  it 
is  often  difficult  to  distinguish  the 
effects  of  either  fine  or  coarse  fraction 
particles  bom  those  of  PMio;  this  is  to 
be  expected  because  both  fractions  are 
themselves  components  of  PMio,  and 
hence  not  fully  independent.  EPA 
believes  that  it  is  more  meaningful  to 
examine  comparisons  between  the  fine 
and  coarse  fraction  components.  Such 
comparisons  presented  in  the  Staff 
Paper  suggest  that  fine  particles  are  a 
better  siurogate  for  those  components  of 
PM  that  are  linked  to  mortality  and 
morbidity  effects  at  levels  below  the 
current  standards  (U.S.  EPA,  1996b,  p. 
VII-18).  Moreover,  a  regulatory  focus  on 
fine  particles  would  likely  also  result  in 
controls  on  gaseous  precursors  of  fine 
particles  (e.g.,  SO.,  NO,,  VOC),  which 
are  all  components  of  the  complex 
mixture  of  air  pollution  that  has  most 
generally  been  associated  with  mortality 
and  morbidity  effects.  The  Staff  Paper 
concludes  that,  in  contrast  to  fine 
particles,  coarse  fraction  particles  are 
more  clearly  linked  with  certain 
morbidity  effects  at  levels  above  those 


allowed  by  the  ciurent  24-hour 
standard. 

Public  comments  received  on  the 
proposed  indicators  were 
overwhelmingly  in  favor  of  EPA's 
proposal  to  maintain  PMio  as  an 
indicator  for  PM,  whether  as  an 
indicator  of  coarse  particles  in 
conjunction  with  a  fine  PM  standard,  or 
as  the  sole  PM  indicator.  This  near 
unanimity  sbows  Strong  Support  for 
retaining  general  PM  standards.  While  a 
substantial  number  of  commenters 
supported  EPA's  proposal  to  add  an 
indicator  for  fine  PM,  a  number  of  other 
commenters  objected  to  any  standard 
revisions,  including  addition  of  a  fine 
PM  indicator.  Beyond  the  general  points 
about  the  basis  for  any  revisions 
discussed  in  Unit  n.B.  of  this  preamble, 
these  commenters  argued  either  that  the 
available  epidemiological  data  did  not 
provide  a  basis  for  separating  fine  and 
coarse  fraction  {>articles,  or  that  there 
were  not  enough  fine  particle  studies  to 
support  selecting  standard  levels.  Most 
of  these  commenters  also  expressed 
concerns  that  there  were  insufficient 
ambient  fine  particle  data  by  which  to 
evaluate  the  relative  protection  afforded 
by  new  standards. 

EPA  notes  that  issues  relating  to  the 
basis  for  separating  PMio  fractions  were 
addressed  in  the  Qiteria  Document  and/ 
or  Staff  Paper  assessments,  and  these 
perspectives  were  also  available  for 
CASAC  consideration  in  developing  its 
recommendations.  The  proposal  states 
that  the  main  basis  for  separating  the 
fine  and  coarse  fractions  of  PMio  is  that, 
because  they  are  fundamentally 
different  PM  components  with 
significantiy  different  physico-chemical 
properties  and  origins  (U.S.  EPA  1996b, 
section  V.D),  separate  standards  would 
permit  more  effective  and  efficient 
regulation  of  PM.  While  the  difficulty  in 
separating  these  classes  in  the 
epidemiological  studies  is  noted  above, 
the  preponderance  of  the  available 
evidence  suggests  that  strategies  to 
control  fine  particles  will  more 
effectively  reduce  population  exposure 
to  substances  associated  with  health 
effects  in  the  recent  epidemiological 
studies.  Although  the  number  of  studies 
using  fine  PM  indicators  is  more  limited 
than  for  PMio,  there  are  more  than  20 
community  studies  showing  significant 
associations  for  a  consistent  set  of 
mortality  and  morbidity  effects.  A 
substantial  subset  of  these  studies 
(Tables  V-12  to  V-13;  U.S.  EPA,  1996b) 
provides  a  sufficient  quantitative  basis 
for  selecting  standard  levels,  without 
the  need  to  rely  on  estimates  based  on 
PM2yPMio  ratios. 

Having  considered  the  public 
comments  on  this  issue,  the 


Administrator  concurs  with  staff  and 
CASAC  recommendations  to  control 
particles  of  health  concern  (i.e.,  PMio) 
through  separate  standards  for  fine  and 
coarse  fraction  particles.  The  fbllowing 
units  ouUine  the  l>asi8  for  the 
Administrator's  decision  on  specific 
indicators  for  fine  and  coarse  fraction 
particle  standards. 

1 .  Indicators  for  the  fine  fraction  of 
PMio-  The  Administrator  continues  to 
conclude  that  it  is  appropriate  to  control 
fine  particles  as  a  group,  as  opposed  to 
singling  out  particular  components  or 
classes  of  fine  particles.  The  more 
qualitative  scientific  literature, 
evaluated  in  Chapter  1 1  of  the  Criteria 
Document  and  summarized  in  section 
V.C  of  the  Staff  Paper,  has  reported 
various  health  effects  associated  with 
high  concentrations  of  a  number  of  fine 
particle  components  (e.g.,  sul&tes, 
nitrates,  organics,  transition  metals), 
alone  or  in  some  cases  in  combination 
with  gases.  Community  epidemiolgical 
studies  have  found  significant 
associations  between  fine  particles  or 
PMio  and  health  effects  in  various  areas 
across  the  U.S.  where  such  fine  particle 
components  correlate  significantiy  with 
particle  mass.  As  noted  above  in  this 
unit,  it  is  not  possible  to  rule  out  any 
one  of  these  components  as  contributing 
to  fine  particle  effects. 2*  Thus,  the 
Administrator  finds  that  the  present 
data  more  readily  supf>ort  a  standard 
based  on  the  total  mass  of  fine  p>articles. 
EPA  will  conduct  additional  research, 
in  cooperation  with  other  Federal 
agencies  and  in  partnership  with  State 
and  local  agencies  and  the  private 
sector,  to  better  identify  which  species 
are  of  concern  for  human  health,  and 
the  sources  and  relative  magnitude  of 
such  species. 

In  specifying  a  precise  size  range  for 
a  fine  particle  standard,  both  the  staff 
and  CASAC  recommended  PM2J  as  the 
indicator  of  fine  particles  (Wolff, 
1996b).  The  particle  diameter  reflecting 
the  mass  minimum  between  the  fine 
and  coarse  modes  typically  lies  between 
1  and  3  (im.  and  the  scientific  data 
support  a  sampling  "cut  f)oint"  to 
delineate  fine  particles  somewhere  in 
this  range.  Because  of  the  potential 


^  As  discussed  above,  •  number  of  commenler* 
expressed  concerns  that  various  portioos  of  fine 
particles  might  not  be  responsible  for  any  observed 
effects.  One  group  (PGAE,  1997)  recommended  that 
nitrates  should  be  excluded  from  fine  PM  mass 
collected  on  the  basis  of  their  assessment  of 
available  effects  literature  on  particulate  and  gas 
phase  inorganic  nitrates.  Based  on  an  examination 
of  this  information  as  well  as  the  earlier  staff 
assessment,  EPA  maintains  its  conclusion  that  the 
available  evidence  is  not  sufficient  to  exclude 
nitrates  or  any  other  class  of  fine  particles  that  are 
collected  by  PM  monitors  comparable  to  those  used 
in  the  recant  epidemiological  studies 
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overlap  of  fine  and  coarse  particle  mass 
in  this  interaiodal  region,  EPA 
recognizes  that  any  specific  sampling 
cut  point  would  result  in  only  an 
approximation  of  the  actual  fine-mode 
particle  mass.  Thus,  the  choice  of  a 
specific  diameter  within  this  size  range 
is  largely  a  policy  judgment.  The  staff 
and  CASAC  recommendations  for  a  2.5 
^m  sampling  cut  point  were  based  on 
considerations  of  consistency  with  the 
community  health  studies,  the  limited 
potential  for  intrusion  of  coarse  fraction 
particles  into  the  fine  fraction,  and 
availability  of  monitoring  technology." 
PM2.5  encompasses  all  of  the  potential 
agents  of  concern  in  the  fine  fraction, 
including  most  sulfates,  acids,  fine 
particle  transition  metals,  organics,  and 
ultrafine  particles,  and  includes  most  of 
the  aggregate  surface  area  and  particle 
number  in  the  entire  distribution  of 
atmospheric  particles. 

The  Administrator  concurs  with  the 
staff  and  CASAC  recommendations  and 
concludes  that  PM2  5  is  the  appropriate 
indicator  for  fine  particle  standards.  As 
discussed  in  Unit  VI.B.  of  this  preamble, 
technical  details  of  how  PM2.5  is  to  be 
measured  in  the  ambient  air  are 
specified  in  the  Federal  Reference 
Method  (40  CFR  part  50,  Appendix  L). 

2.  Indicators  for  the  coarse  fraction  of 
PMio-  The  Criteria  Document  and  Staff 
Paper  conclude  that  epidemiological 
information,  together  with  dosimetry 
and  toxicological  information,  support 
the  need  for  a  particle  indicator  that 
addresses  the  health  effects  associated 
with  coarse  fraction  particles  within 
PMio  (i.e.,  PMio-zs).  As  noted  above, 
coarse  fraction  particles  can  deposit  in 
those  sensitive  regions  of  the  lung  of 
most  concern.  Although  the  role  of 
coarse  fraction  particles  in  much  of  the 
recent  epidemiological  results  is 
unclear,  limited  evidence  from  studies 
where  coarse  fraction  particles  are  the 


"  The  National  Mining  Association  (IMMA)  and 
related  companies  submitted  comments  favoring 
ultimate  selection  of  a  smaller  outpoint  of  1  |im 
(PMi)  to  further  reduce  coarse  particle  intrusion. 
EPA  considered  this  approach  in  developing  the 
Staff  Paper  and  proposal.  PMi  has  not  been  used  in 
health  studies,  although  in  most  cases  collected 
mass  should  be  similar  to  those  for  outpoints  of  2.1 
or  2.5  lun.  While  a  PM,  indicator  could  reduce 
intnision  of  coarse  particles,  it  might  also  omit 
portions  of  hygroscopic  PM  components  such  as 
•cid  sulfates,  nitrates,  and  some  organic  compounds 
in  higher  humidity  environments  picked  up  by 
PMj  ?  measurements.  PMi  sampling  technologies 
have  been  developed,  but  have  not  been  widely 
used  in  the  field  to  date:  there  are  some  concerns 
about  loss  of  certain  organic  materials  in  available 
models  relative  to  an  instrument  with  a  larger  size 
cut.  NMA  has  also  recommended  consideration  of 
a  methodology  that  could  subtract  coarse  mass  from 
PMij  measurements  where  undue  coarse  particle 
intrusion  resulted  in  fine  standard  violations.  EPA 
will  evaluate  this  recommendation  in  the  context  of 
implementation  policies. 


dominant  fraction  of  PMio  suggest  that 
significant  short-term  effects  related  to 
coarse  fraction  particles  include 
aggravation  of  asthma  and  increased 
upper  respiratory  illness.  In  addition, 
qualitative  evidence  suggests  that 
potential  chronic  effects  may  be 
associated  with  long-term  exposure  to 
high  concentrations  of  coarse  fraction 
particles. 

In  selecting  an  indicator  for  coarse 
fraction  particles,  the  Administrator 
took  into  account  the  views  of  several 
CASAC  panel  members  who  suggested 
using  the  coarse  fraction  directly  (i.e., 
PM10-2.5I  as  the  indicator.  However,  the 
Administrator  notes  that  the  existing 
ambient  data  base  for  coarse  fraction 
particles  is  smaller  than  that  for  fine 
particles,  and  that  the  only  studies  of 
clear  quantitative  relevance  to  effects 
most  likely  associated  with  coarse 
fraction  particles  have  used 
undifferentiated  PMio-  In  fact,  it  was  the 
consensus  of  CASAC  that  it  is 
reasonable  to  consider  PMio  itself  as  a 
surrogate  for  coarse  fraction  particles, 
when  used  together  with  PMz^ 
standards.  The  monitoring  network 
already  in  place  for  PMio  is  large. 
Therefore,  in  conjunction  with  the 
decision  to  have  separate  standards  for 
PM2.5.  the  Administrator  concludes, 
consistent  with  CASAC 
recommendations  and  public 
comments,  that  it  is  appropriate  to 
retain  PMio  as  the  intficator  for  PM 
standards  intended  to  protect  against 
the  effects  most  likely  associated  with 
coarse  fraction  particles. 

D.  Averaging  Time  ofPMz.^  Standards 

As  discussed  above  in  this  unit,  the 
Administrator  has  concluded  that  PM2.5 
is  an  appropriate  indicator  for  standards 
intended  to  provide  protection  from 
effects  associated  primarily  with  fine 
particles.  The  recent  health  effects 
information  includes  reported 
associations  with  both  short-term  (from 
less  than  1  day  to  up  to  5  days)  and 
long-term  (from  a  year  to  several  years) 
measures  of  PM. 

On  the  basis  of  this  information, 
summarized  in  chapter  V  of  the  Staff 
Paper  and  in  the  rationale  presented  in 
the  proposal,  the  Administrator  has 
considered  both  short-  and  long-term 
PM2.5  standards. 

1.  Short-term  PM2.5  standard.  The 
current  24-hour  averaging  time  is 
consistent  with  the  majority  of 
community  epidemiological  studies, 
which  have  reported  associations  01 
health  effects  with  24-hour 
concentrations  of  various  PM  indicators 
such  as  PMio,  fine  particles,  and  TSP. 
Such  health  effects,  including 
premature  mortality  and  increased 


hospital  admissions,  have  generally 
been  reported  with  same-day,  previous 
day,  or  longer  lagged  single-day 
concentrations,  although  some  studies 
have  reported  stronger  associations  with 
multiple-day  average  concentrations.  In 
any  case,  the  Administrator  recognizes 
that  a  24-hour  PM2  5  standard  can 
effectively  protect  against  episodes 
lasting  several  days,  since  attainment  of 
such  a  standard  would  provide 
protection  on  each  day  of  a  multi-day 
episode,  while  also  protecting  sensitive 
individuals  who  may  experience  effects 
after  even  a  single  day  of  exposure. 

Although  most  reported  effects  have 
been  associated  with  daily  or  longer 
measures  of  PM,  evidence  also  suggests 
that  some  effects  may  be  associated  writh 
PM  exposures  of  shorter  durations.  For 
example,  controlled  human  and  animal 
exposures  to  specific  components  of 
fine  particles,  such  as  acid  aerosols, 
suggest  that  bronchoconstriction  can 
occur  after  exposures  of  minutes  to 
hours.  Some  epidemiological  studies  of 
exposures  to  acid  aerosols  have  also 
found  changes  in  respiratory  symptoms 
in  children  using  averaging  times  less 
than  24  hoiirs.  However,  such  reported 
results  do  not  provide  a  satisfactory 
quantitative  basis  for  setting  a  fine 
particle  standard  with  an  averaging  time 
of  less  than  24  houj«,  nor  do  current 
gravimetric  mass  monitoring  devices 
make  such  shorter  durations  generally 
practical  at  present.  Further,  the 
Administrator  recognizes  that  a  24-hour 
average  PM2.5  standard  which  leads  to 
reductions  in  24-hour  average 
concentrations  is  likely  to  lead  as  well 
to  reductions  in  shorter-term  average 
concentrations  in  most  urban 
atmospheres,  thus  providing  some 
degree  of  protection  from  potential 
effects  associated  with  shorter  duration 
exposures. 

2.  Long-term  PM2.5  standard. 
Community  epidemiological  studies 
have  reported  associations  of  annual 
and  multi-year  average  concentrations 
of  PMio.  PMzj,  sulfates,  and  TSP  with 
an  array  of  health  effects,  notably 
premature  mortality,  increased 
respiratory  symptoms  and  illness  (e.g., 
bronchitis  and  cough  in  children),  and 
reduced  lung  function.  The  relative 
risks  associated  with  such  measures  of 
long-term  exposiues,  although  highly 
uncertain,  appear  to  be  larger  than  those 
associated  with  short-term  exposures. 
Based  on  the  available  epidemiology, 
and  consistent  with  the  limited  relevant 
toxicological  and  dosimetric 
information,  the  Administrator 
concludes  that  significant,  and 
potentially  independent,  health 
consequences  are  likely  associated  with 
long-term  PM  exposures. 
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The  Administrator  has  considered 
this  evidence,  which  suggests  that  some 
health  endpoints  reflect  the  cumulative 
effects  of  PM  exposures  over  a  number 
of  years.  In  such  cases,  an  annual 
standard  would  provide  effective 
protection  against  persistent  long-term 
(several  years)  exposures  to  PM. 
Requiring  a  much  longer  averaging  time 
would  also  complicate  and 
unnecessarily  delay  control  strategies 
and  attaiimient  decisions. 

The  Administrator  has  also 
considered  the  seasonality  of  emissions 
of  fine  particles  and  their  precursors  in 
some  areas  (e.g.,  wintertime  smoke  from 
residential  wood  combustion, 
summertime  regional  acid  sulfate  and 
ozone  formation),  which  suggests  that 
some  effects  associated  with  annual 
average  concentrations  might  be  the 
result  of  repeated  seasonally  high 
exposures.  However,  different  seasons 
are  likely  of  concern  in  different  parts 
of  the  country,  and  the  current  evidence 
does  not  provide  a  satisfactory 
quantitative  basis  for  setting  a  national 
fine  particle  standard  in  terms  of  a 
seasonal  averaging  time. 

In  addition,  the  Administrator 
recognizes  that  an  aimual  standard 
would  have  the  effect  of  improving  air 
quality  broadly  across  the  entire  annual 
distribution  of  24-hour  PM2.5 
concentrations,  although  such  a 
standard  would  not  as  effectively  limit 
peak  24-hour  concentrations  as  would  a 
24-hour  standard.  The  risk  assessment 
summarized  above  found  that  because 
such  24-hour  peaks  contribute  much 
less  to  the  total  health  risk  over  a  year 
than  the  more  niunerous  low-  to  mid- 
range  PM2.S  levels,  an  annual  standard 
could  also  provide  effective  protection 
from  health  effects  associated  with 
short-term  exposures  to  PM2.5  as  well  as 
those  associated  with  long-term 
exposures  (see  figure  2;  61  FR  65652- 
65653,  December  13,  1996). 

3.  Combined  effect  of  annual  and  24- 
hour  standards.  For  the  reasons 
outiined  in  Units  n.C.l.  and  2.  of  this 
preamble,  the  Administrator  concluded 
in  the  proposal  that  a  short-term  PM2.5 
standard  with  a  24-hour  averaging  time 
can  serve  to  control  short-term  ambient 
PM2.5  concentrations,  thus  providing 
protection  from  health  effects  associated 
with  short-term  (from  less  than  1-day  to 
up  to  5-day)  exposures  to  PM2^.  Further, 
a  long-term  PM2.5  standard  with  an 
aimual  averaging  time  can  serve  to 
confrol  both  long-  and  short-term 
ambient  PM2.S  concentrations,  thus 
providing  protection  from  health  effects 
associated  with  long-term  (seasonal  to 
several  years)  and,  to  some  degree, 
short-term  exposures  to  PM2J. 


EPA  received  comparatively  few 
public  comments  on  these  proposed 
averaging  times.  Those  supporting  PM2.5 
stand£u-ds  also  strongly  supported 
adopting  both  annual  and  24-hour 
averaging  times.  Many  of  those 
opposing  PM2.5  standards,  for  the 
reasons  discussed  in  Unit  n.B.  of  this 
preamble,  provided  contingent 
comments  that  variously  supported  both 
averaging  times  for  PM2.5  standards  in 
the  event  the  Administrator  disagreed 
with  their  overedl  recommendations. 
Other  opponents  of  PM2.S  standards 
disagreed  with  having  two  standards  on 
administrative  grounds,  or  because 
some  CASAC  members  did  not  support 
both  averaging  times. 

The  relationship  between  standards 
for  the  two  averaging  times  is  discussed 
below  in  this  unit.  In  essence,  based  on 
its  examination  of  the  effects  data  and 
air  quality  relationships,  EPA  believes 
that  a  single  PM2.S  standard  (24-hour  or 
annual)  either  would  not  provide 
adequate  protection  against  effects  of 
concern  for  all  averaging  times,  or 
would  be  inefficient  in  the  sense  that  it 
was  more  stringent  than  necessary  for  at 
least  one  averaging  time.  Contrary  to 
commenters  who  focused  on  minority 
CASAC  opinions,  EPA  notes  that  a  clear 
majority  of  CASAC  supported  both  24- 
hour  and  aimual  standajds^^.  After 
considering  public  comments  on 
averaging  time  and  the  rationale 
outiined  above,  the  Administrator  has 
concluded  that  both  24-hour  and  annual 
PM2  s  standards  are  appropriate. 

The  Administrator  next  considered 
the  potential  combined  effects  of  such 
standards  on  PM  concentration  levels 
and  distributions.  The  existing  health 
effects  evidence  could,  of  course,  be 
used  to  assess  the  form  and  level  of  each 
standard  independently,  witii  short- 
term  exposure  health  effects  evidence 
being  used  as  the  basis  for  a  24-hour 
standard  and  the  long-term  exposure 
health  effects  evidence  as  the  entire 
basis  for  an  annual  standard.  Some 
CASAC  panel  members  apparentiy  used 
this  approach  as  a  basis  for  their  views 
on  appropriate  averaging  times  and 
standard  levels.  In  particular,  a  few 
members  focused  only  on  a  24-hour 
PM2.S  standard  in  light  of  the  relative 
strength  of  the  short-term  exposure 
studies.  On  the  other  hand,  two 
members  focused  only  on  an  annual 
standard,  recognizing  that  strategies  to 
meet  an  annual  standard  would  provide 
protection  against  effects  of  both  short- 
and  long-term  exposures. 


"  of  the  19  panel  members  who  joined  in  the 
consensus  for  PM2.5  standards.  17  (90  percent) 
recommended  a  24-hour  standard  and  13  (70 
percent)  recommended  an  annual  standard  (Wolff, 
1996b). 


As  noted  above  in  this  unit, 
attempting  to  provide  protection  for  all 
of  the  effects  identified  in  long-  and 
short-term  PM  exposure  studies  with  a 
single  averaging  time  would  result  in 
either  inadequate  protection  for  some 
effects,  or  unnecessarily  stringent 
control  for  others.  The  Administrator 
has,  instead,  emphasized  a  policy 
approach  that  considers  the  consistency 
and  coherence,  as  well  as  the 
limitations,  of  the  body  of  evidence  as 
a  whole,  and  recognizes  that  there  are 
various  ways  to  combine  two  standards 
to  achieve  an  appropriate  degree  of 
public  health  protection.  Such  an 
approach  to  standard  setting,  which 
integrates  the  body  of  health  effects 
evidence  and  air  quality  analyses,  and 
considers  the  combined  effect  of  the 
standards,  has  the  potential  to  result  in 
a  more  effective  and  efficient  suite  of 
standards  than  an  approach  that  only 
considers  short-  and  long-term  exposure 
evidence,  analyses,  and  standards 
independently. 

In  considering  the  combined  effect  of 
such  standards,  the  Administrator  notes 
that  while  an  annual  standard  would 
focus  control  programs  on  annual 
average  PM2  5  concentrations,  it  would 
also  result  in  fewer  and  lower  24-hour 
peak  concentrations.  Alternatively,  a  24- 
hour  standard  that  focuses  controls  on 
peak  concentrations  could  also  result  in 
lower  annual  average  concentrations. 
Thus,  either  standard  could  be  viewed 
as  providing  both  short-  and  long-term 
protection,  with  the  other  standard 
serving  to  address  situations  where  the 
daily  peaks  and  annual  averages  are  not 
consistentiy  correlated. 

The  Administrator  proposed  that  the 
suite  of  PM2.5  standards  could  most 
effectively  and  efficientiy  be  defined  by 
treating  the  aimual  standard  as  the 
generally  controlling  standard  for 
lowering  both  short-  and  long-term 
PM2.5  concentrations.  In  conjunction 
with  the  annual  standard,  the  24-hour 
standard  would  serve  to  provide 
protection  against  days  with  high  peak 
PM2.5  concentrations,  localized  "hot 
spots,"  and  risks  arising  from  seasonal 
emissions  that  would  not  be  well 
controlled  by  a  national  annual 
standard. 

Relatively  few  public  comments  were 
addressed  specifically  to  the  proposal 
that  the  annual  standard  be  directed 
toward  controlling  both  24-hour  and 
annual  levels  (thereby  basing  the  annual 
standard  on  an  evaluation  of  both  the 
short-  and  long-term  health  effects 
information),  with  the  24-hour  standard 
being  used  to  address  more  localized 
short-term  peaks.  A  number  of 
commenters,  notably  some  among  the 
groups  opposing  any  revised  PM 
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standards,  appeared  to  have  ignored  this 
fundamental  aspect  of  the  proposal, 
judging  by  their  assertions  that  the  sole 
basis  for  EPA's  proposed  annual 
standards  was  two  long-term  exposure 
studies  (Dockery  et  al.,  1993;  Pope  et  al. 
1995).  This  is  incorrect;  as  the  proposal 
states,  EPA  based  the  proposed  annual 
standard  level  on  a  wider  range  of  short- 
and  long-term  exposure  studies.  Other 
commenters,  including  some 
environmental  groups,  reserved 
comment  on  this  specific  issue,  but 
expressed  concerns  that  the  specific 
levels  for  both  standards  were  not 
stringent  enough,  regardless  of  which 
standard  is  intended  to  be  controlling. 
Issues  regarding  specific  levels  are 
discussed  below  in  Unit  II.F.  of  this 
preamble. 

Some  commenters,  however, 
disagreed  with  the  proposition  that 
EPA's  proposed  approach  would 
necessarily  provide  the  most  effective 
and  efficient  standards.  In  the  view  of 
some  who  opposed  PM:  5  standards,  the 
likelihood  that  there  are  thresholds 
below  which  no  effects  occur  means 
that  a  24hour  standard  would  be  more 
efficient  than  an  annual  standard.  In 
this  view,  the  reductions  made  on  days 
that  were  below  the  threshold  would 
provide  no  protection.^  Some 
commenters  also  noted  that  while  a 
majority  of  CASAC  members  favored 
both  annual  and  24-hour  standards, 
more  recommended  24-hour  standards. 

While  the  available  epidemiological 
studies  provide  strong  evidence 
suggesting  that  PM  causes  or  contributes 
to  health  effects  at  levels  below  the 
current  standards,  EPA  agrees,  as  stated 
previously,  that  uncertainties  increase 
markedly  at  lower  concentrations. 
Nevertheless,  the  level  or  even  existence 
of  population  thresholds  below  which 
no  effects  occur  cannot  be  reliably 
determined  by  an  examination  of  the 
results  from  the  available  studies. 
Analyses  have  placed  some  limits, 
however,  and  EPA  has  considered 
hypothetical  thresholds  in  its  risk 
assessment.  As  noted  in  Unit  II.A.  of 
this  preamble,  even  assuming  an 
example  threshold  of  18  ^lg/m^,  the  risk 
assessment  (see  Figure  2c;  61  FR  65653, 
December  13,  1996)  finds  that  most  of 


•"^  A  related  comment  criticized  the  risk 
assessment  conclusion  that  paak  24-houT 
concentrations  contribute  much  less  to  the  total  risk 
over  a  year  as  inconsistent  with  the  experience  in 
historic  air  pollution  episodes.  EPA  disagrees. 
While  the  historic  London  episodes  were 
quantitatively  different  from  those  assumed  in  the 
risk  assessment,  the  record  over  14  London  winters 
indicates  a  continuum  of  effects  down  to  the  lowest 
levels.  It  is  therefore  likely  that  the  cumulative 
increase  in  moriality  calculated  for  all  the  days  in 
the  whole  14-year  period  would  not  be  dominated 
by  the  more  limited  number  of  episode  day*. 


the  annual  aggregate  risk  associated 
with  short-term  exposures  still  results 
from  the  large  number  of  days  at  lower 
to  mid-range  values  above  the  mean. 
Given  that  neither  the  Criteria 
E)ocument  nor  commenters  have 
provided  quantitative  evidence 
regarding  the  likelihood  of  a  threshold    - 
at  levels  much  higher  than  the  above 
example.  EPA  believes  that  the  evidence 
provided  in  the  risk  assessment  does  not 
support  the  commenters'  position.  As 
noted  above.  EPA  believes  that  most 
CASAC  opinions  on  averaging  time 
reflect  panelists'  judgments  on  the 
relative  strength  of  the  short-<6rm 
exposure  epidemiological  studies,  a 
judgment  that  EPA  shares.  Although 
most  CASAC  panel  members  did  not 
offer  an  opinion  on  the  use  of  short-term 
exposure  studies  in  specifying  annual 
standards,  two  panelists  did  support 
this  notion.  EPA  therefore  believes  this 
approach  is  neither  inconsistent  with 
the  underlying  science  nor  discordant 
with  the  advice  of  CASAC. 

Another  concern  was  raised  by  some 
air  pollution  control  officials  who 
otherwise  supported  revised  PM 
standards.  These  commenters  state  that, 
from  an  implementation  perspective,  it 
is  often  easier  to  design  control 
strategies  for  single  short-term  events 
than  for  annual  averages.  Aside  from 
whether  this  is  a  proper  consideration 
in  establishing  NAAQS,  the  point  in  fact 
highlights  one  of  the  important 
strengths  of  an  annual  standard  in 
addressing  short-term  risks  associated 
with  PM2.5.  As  noted  by  the 
commenters,  risk  management  for  a 
short-term  standard  focuses  on  a 
characteristic  "design  value"  episode 
responsible  for  peak  concentrations.  For 
PM,  such  peak  values  can  be  associated 
with  single  source  contributions. 
Meteorology,  relative  source 
contributions,  and  resulting  particle 
composition  for  that  day  may  or  may 
not  be  typical  for  the  area  or  for  the 
year.  Yet  the  short-term  exposure 
epidemiological  results  are  largely 
drawn  from  studies  that  associated 
variations  in  area-wide  effects  with 
monitor(s}  that  gauged  the  variation  in 
daily  levels  over  the  course  of  up  to  8 
years.  The  strength  of  the  associations  in 
these  data  is  demonstrably  in  the 
nimierous  "typical"  days  in  the  upper  to 
middle  portion  of  the  annual 
distribution,  not  on  the  peak  days.^  For 
these  reasons,  strategies  that  focus  only 
on  reducing  peak  days  are  less  likely  to 


"  This  point  is  buttressed  by  studies  that  have 
taken  out  a  limited  number  of  higher  PM 
concentration  days  with  UtUe  effect  on  the  effects 
estimates  or  significance  of  the  association  (e.g.. 
Schwartz  et  al..  1996:  Pope  and  Dockery,  1992). 


achieve  reduction  of  the  mix  and 
sources  of  urban  and  regional-scale  PM 
pollution  most  strongly  associated  with 
health  effects.  Although  designing 
control  strategies  to  reduce  annual 
levels  may  be  more  difficult  than  for  24- 
hour  standards,  the  available  short-  and 
long-term  epidemiological  data  suggest 
it  is  also  likely  to  result  in  a  greater 
reduction  in  area-wide  population 
exposure  and  risk. 

The  Administrator  concludes  that  the 
most  effective  and  efficient  approach  to 
establishing  PM2.5  standards  is  to  treat 
the  annual  standard  as  the  generally 
controlling  standard  for  lowering  both 
short-  and  long-term  PM2.5 
concentrations,  while  the  24-hour 
standard  would  serve  to  provide 
protection  against  days  with  high  peak 
PM2.5  concentrations,  localized  "hot 
spots."  and  risks  arising  from  seasonal 
emissions  that  would  not  be  well 
controlled  by  a  national  annual 
standard.  In  reaching  this  view,  the 
Administrator  took  into  account  the 
public  comments  and  the  factors 
discussed  below  in  this  unit 

(1)  Based  on  one  of  the  key 
observations  from  the  quantitative  risk 
assessment  summarized  above  (see 
Figures  2a.b.c;  61  FR  65652-65653, 
December  13.  1996).  the  Administrator 
notes  that  much  if  not  most  of  the 
aggregate  annual  risk  associated  with 
short-term  exposures  results  from  the 
large  number  of  days  during  which  the 
24-hour  average  concentrations  are  in 
the  low-  to  mid-range,  below  the  peak 
24-hour  concentrations.  As  a  result, 
lowering  a  wide  range  of  ambient  24- 
hour  PM2.5  concentrations,  as  opposed 
to  focusing  on  control  of  peak  24-hour 
concentrations,  is  the  most  effective  and 
efficient  way  to  reduce  total  population 
risk.  Further,  there  is  no  evidence 
suggesting  that  risks  associated  with 
long-term  exposures  are  likely  to  be 
disproportionately  driven  by  peak  24- 
hour  concentrations.  Thus,  an  annual 
standard  that  controls  an  area's 
attainment  status  is  likely  to  reduce 
aggregate  risks  associated  with  both 
short-  and  long-term  exposures  with 
more  certainty  than  a  24-hour  standard. 

(2)  The  consistency  and  coherence  of 
the  health  effects  data  base  are. 
therefore,  more  directiy  related  to  the 
more  &«quentiy  occurring  PM 
exposures  reflected  in  study  period 
mean  measures  of  air  quality  (e.g..  the 
aimual  distributions  of  24-hour  PM 
concentrations),  than  to  the  potentially 
site-specific  and/or  otherwise  infrequent 
PM  exposures  reflected  in  a  limited 
number  of  peak  24-hour  concentrations. 
More  specifically,  judgments  about  the 
quantitative  consistency  of  the  large 
number  of  short-term  exposure  studies 
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reporting  associations  with  24-hour 
concentrations  arise  from  comparing  the 
relative  risk  results  per  PM  increment  as 
derived  from  analyzing  the  associations 
across  the  entire  duration  of  the  studies. 
These  studies  typically  spanned  at  least 
an  annual  time  frame  and  the  reported 
associations  are  most  strongly 
influenced  by  the  large  number  of  days 
toward  the  middle  of  the  distribution. 

(3)  An  annual  average  measure  of  air 
quality  is  more  stable  over  time  than  are 
24-hour  measures.  Thus,  a  controlling 
annual  standard  is  likely  to  result  in  the 
development  of  more  consistent  risk 
reduction  strategies  over  time,  since  an 
area's  attainment  status  will  be  less 
likely  to  change  due  solely  to  year-to- 
year  variations  in  meteorological 
conditions  that  affect  the  formation  of 
fine  particles,  than  under  a  controlling 
24-hour  standard. 

Under  this  policy  approach,  the 
annual  PM2  s  standard  would  serve  in 
most  areas  as  the  target  for  control 
programs  designed  to  be  effective  in 
lowering  the  broad  distribution  of  PM2 j 
concentrations,  thus  protecting  not  only 
against  long-term  effects  but  also  short- 
term  effects  as  well.  In  combination 
with  such  an  annual  standard,  the  24- 
hour  PM2.S  standard  would  be  set  so  as 
to  protect  against  the  occurrence  of  peak 
24-hour  concentrations,  particularly 
peak  concentrations  that  present 
localized  or  seasonal  exposures  of 
concern  in  areas  where  the  highest  24- 
hour-to-annual  mean  PM2.S  ratios  are 
appreciably  above  the  national  average. 

E.  Form  0/PM2.5  Standards 

1.  Annual  standard.  As  discussed  in 
some  detail  diuing  the  last  review  of  the 
PM  NAAQS  (see  49  FR  10408,  March 
20.  1984;  52  FR  24634.  July  1.  1987)  and 
in  the  December  13.  1996  proposal,  the 
annual  arithmetic  mean  form  of  the 
current  annual  PMio  standard  (i.e.,  the 
annual  arithmetic  mean  averaged  over  3 
years)  is  a  relatively  stable  measure  of 
air  quality  that  reflects  the  total 
cumulative  dose  of  PM  to  which  an 
individual  or  population  is  exposed. 
Short-term  peaks  have  an  influence  on 
the  arithmetic  mean  that  is  proportional 
to  their  frequency,  magnitude,  and 
duration,  and,  thus,  their  contribution  to 
cumulative  exposure  and  risk.  As  a 
result,  the  aimual  arithmetic  mean  form 
of  an  annual  standard  provides 
protection  across  a  wide  range  of  the  air 
quality  distribution  contributing  to 
exposure  and  risk,  in  contrast  to  other 
forms,  such  as  the  geometric  mean,  that 
de-emphasize  the  effects  of  short-term 
peak  concentrations. 

While  almost  no  commenters  took 
specific  issue  with  use  of  an  annual 
arithmetic  mean,  a  number  of 


commenters  disagreed  with  averaging 
over  3  years  for  both  the  annual  and  24- 
hour  standards  because  of  their  desire 
for  quick  action  in  the  initial 
implementation  of  PM2J  controls.  The 
Administrator  recognizes  the 
importance  of  promptiy  implementing 
appropriate  control  programs,  but  she 
does  not  believe  that  implementation 
start-up  concerns  are  an  adequate  basis 
for  adopting  a  form  (e.g..  a  single  year 
annual  average)  that  would  provide  less 
stable  risk  reduction  in  the  long-run. 
Therefore,  the  Administrator  continues 
to  concur  with  the  Staff  Paper 
recommendation,  supported  by  CASAC. 
to  use  the  aimual  arithmetic  mean, 
averaged  over  3  years,  as  the  form  for  an 
annual  PM2  5  standard  consistent  with 
the  current  form  of  the  annual  PMio 
standard.  Nevertheless,  EPA  intends  to 
address  the  concerns  of  those  who 
commented  that  the  3-year  form  might 
prevent  the  public  from  being  informed 
about  the  air  quality  status  of  their 
communities.  As  outiined  in  Unit  n.H. 
of  this  preamble.  EPA  plans  to  issue 
revised  Pollutant  Standard  Index 
criteria  for  PM2  5,  to  ensure  the  public  is 
informed  promptiy  about  air  quality 
status. 

The  Staff  Paper  and  some  CASAC 
panel  members  also  recommended  that 
consideration  be  given  to  calculating  the 
PM2.5  aimual  arithmetic  mean  for  an 
area  by  averaging  the  annual  arithmetic 
means  derived  from  multiple 
monitoring  sites  within  a  monitoring 
planning  area.  In  proposing  a 
calculation  method  for  annual 
arithmetic  averages  that  involves  spatial 
averaging  of  monitoring  data,  the 
Administrator  reasoned  as  follows: 

(1)  Many  of  the  community-based 
epidemiological  studies  examined  in 
this  review  used  spatial  averages,  when 
multiple  monitoring  sites  were 
available,  to  characterize  area-wide  PM 
exposure  levels  and  the  associated 
population  health  risk.  In  those  studies 
that  used  only  one  monitoring  location, 
the  selected  site  was  chosen  to  represent 
community-wide  exposures,  not  the 
highest  value  likely  to  be  experienced 
within  the  community.  Thus,  spatial 
averages  are  most  directiy  related  to  the 
epidemiological  studies  used  as  the 
basis  for  the  proposed  revisions  to  the 
PM  NAAQS. 

(2)  As  a  part  of  the  overall  policy 
approach  discussed  in  Unit  n.D.  of  this 
preamble,  the  annual  FM2.5  standard 
would  be  intended  to  reduce  aggregate 
population  risk  from  both  long-  and 
short-term  exposures  by  lowering  the 
broad  distribution  of  PM2.S 
concentrations  across  the  community. 
An  annual  standard  based  on  spatially 
averaged  concentrations  would  better 


reflect  area-wide  PM  exposure  levels 
than  would  a  standard  based  on 
concentrations  from  a  single  monitor 
with  the  highest  measured  values. 

(3)  Under  this  policy  approach,  the 
24-hour  PM:  5  standard  would  be 
intended  to  work  in  conjimction  with  a 
spatially  averaged  annual  PMz.s 
standard  by  providing  protection  against 
peak  24-hour  concentrations,  localized 
"hot  spots,"  and  higher  PM2  5 
concentrations  arising  from  seasonal 
emissions  and  meteorology  that  would 
not  be  as  well  controlled  by  an  annual 
standard.  Accordingly,  the  24-hour 
PM2.J  standard  should  be  based  on  the 
single  population-oriented  monitoring 
site  within  the  monitoring  planning  area 
with  the  highest  measured  values. 

Based  on  these  considerations,  the 
Administrator  proposed  that  the  form  of 
an  annual  PM2.5  standard  be  expressed 
as  the  annual  arithmetic  mean, 
temporally  averaged  over  3  years  and 
spatially  averaged  over  all  designated 
monitoring  sites.^'  which,  in 
conjimction  with  a  24-hour  PM2  5 
standard,  was  intended  to  provide  the 
most  appropriate  target  for  reducing 
area-wide  population  exposure  to  fine 
particle  pollution.  Recognizing  the 
complexities  that  spatial  averaging 
might  introduce  into  risk  management 
programs,  in  the  proposal  the 
Administrator  also  requested  comment ' 
on  the  alternative  of  basing  the  annual 
standard  for  PM2_5  solely  on  the  single 
population-oriented  monitor  site  within 
the  monitoring  planning  area  with  the 
highest  3-year  average  annual  mean. 

The  proposed  approach  to  designating 
sites  that  are  appropriate  for  spatial 
averaging  was  based  on  criteria  and 
constraints  contained  in  the  proposed 
revision  to  the  monitoring  siting  and 
network  planning  requirements  in  40 
CFR  part  58.  In  proposing  this  approach, 
the  Administrator  noted  concerns 
regarding  the  development  and 
implementation  of  appropriate  and 
effective  criteria  for  the  selection  of  sites 
and  designations  of  areas  for  spatial 
averaging. 

A  number  of  commenters  who 
otherwise  favored  setting  PM2.5 
standards  objected  to  the  concept  of 
population-oriented  monitors  and 
expressed  the  view  that  any  monitor 
regardless  of  where  it  was  sited  should 
be  eligible  for  comparison  to  the  annual 
PM2J  standard.  They  further  maintained 
that  the  proposed  provisions  for  spatial 
averaging  would  fail  to  provide 
adequate  health  protection  because 


"  The  notice  of  proposed  revisions  to  40  CFR  part 
58  r«cognized  that  a  single  appropriately  sited 
monitor  could  suffice  for  an  area  in  place  of  an 
average  of  multiple  monitors. 
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"clean  areas"  and  "dirty  areas"  would 
be  averaged  together.  Some  commenters 
expressed  concern  that  the  proposed 
constraints  on  spatial  average  would  not 
be  sufficient  to  prevent  use  of  such 
averaging  to  avoid  pollution  abatement. 
Others  may  not  have  fully  understood 
the  implications  of  the  specific 
constraints  and  siting  requirements 
discussed  in  the  proposed  revisions  to 
40  CFR  part  58.  which  were  intended  to 
ensure  that  the  population-oriented 
monitors  used  for  the  annual  standard 
were  actually  reflective  of  community- 
wide  exposures  and  that  the  spatial 
averages  did  not  include  non- 
representative  monitored  values  from 
either  "clean  areas"  or  "dirty  areas. "^ 
In  order  to  clarify  the  intent  that  the 
spatially  averaged  annual  standard 
protect  those  in  smaller  communities,  as 
well  as  those  in  larger  population 
centers,  the  final  revisions  to  40  CFR 
part  58  adopt  the  term  "conununity- 
oriented"  monitors. 

Other  commenters,  who  supported 
PM2  s  annual  standards,  endorsed  the 
concept  of  spatial  averaging  as  being 
more  reflective  of  the  air  quality  data 
used  in  the  underlying  health  studies 
and  because  there  is  general  uniformity 
of  fine  particle  concentrations  across  an 
area.  Opponents  of  the  PM2  5  standards 
expressed  contingent  support  for  spatial 
averaging  in  concept,  again  citing  the 
linkage  to  the  underlying  health  studies. 
Indeed,  they  advocated  the  extension  of 
spatial  averaging  to  the  daily  form  of  the 
standard,  and/or  recommended  less 
constrained  spatial  averaging  to  allow 
for  averaging  across  entire  metropolitan 
areas. 

The  Administrator,  of  course,  shares 
commenters'  concerns  that  the  form  of 
the  standards,  in  conjunction  with  other 
components  of  the  standards,  must 
protect  public  health  adequately  against 
risks  associated  with  PM.  It  was  for  this 
reason  that  EPA  proposed  a  policy 
approach  providing  for  greatest  overall 
risk  reduction  for  all  citizens  in  the 
conununity  from  exposures  to  the  mix 
of  urban  and  regional  scale  PM 


"  The  40  CFK  part  58  proposed  rule  identiRed 
the  proposed  criteria  for  moaitors  to  be  averaged; 
namely,  monitors  must  be  properly  sited  to  reflect 
population-orientation,  primarily  influenced  by 
similar  sources,  and  within  +/-20  percent  of  the 
average  levels  and  a  specific  degree  of  correlation 
(or  meet  a  "homogeneity"  constraint).  Additional 
criteria  include  demonstrations  that  the  monitors  to 
be  averaged  are  influenced  primarily  by  similar 
sourCM  [*•%■.  to  prevent  the  placement  of  monitors 
upwind  in  unrepresentative  locations).  EPA 
oversight  of  the  monitoring  program  which  includes 
regular  review  and  approval  of  the  State  PM 
monitoring  network  design,  and  other  criteria  to 
ensure  proper  monitor  siting.  The  final  rule 
includes  the  addition  of  provisions  that  the  State 
PM  monitoring  network  design  be  available  for 
public  inspection. 


pollution  most  strongly  associated  with 
health  effects.  In  specifically 
considering  whether  to  allow  for  the  use 
of  spatial  averaging,  the  Administrator 
placed  great  weight  on  consistency  with 
the  underlying  body  of  health  effects 
evidence.  The  Administrator  is  mindful 
that  some  community  studies  relied 
inherently  on  exposure  and  effects 
estimates  that  reflect  comparatively 
broad  spatial  scales,  as  highlighted  by 
those  commenters  desiring  to  extend 
permissible  averaging;  however,  this 
type  of  exposure  characterization  may 
not  be  appropriate  for  all  circumstances 
and  might  leave  some  areas  without 
adequate  protection. ^^ 

For  these  reasons,  the  40  CFR  part  58 
proposal  package  contained  criteria  and 
constraints  on  spatial  averaging.  These 
ciUeria  and  constraints  were  intended  to 
ensure  that  spatial  averaging  would  not 
result  in  inequities  in  the  level  of 
protection  provided  by  the  PM 
standards.  The  Administrator  again 
recognizes  that  either  a  single  properly 
sited  community-oriented  monitor,  or 
an  average  of  more  than  one  such 
monitors,  are  both  appropriate  indices 
of  area-wide  population  exposures.  Both 
are  consistent  with  monitoring 
approaches  used  in  community 
epidemiological  studies  upon  which  the 
standards  are  based.  On  the  other  hand, 
comparing  the  annual  PM2.5  standard  to 
the  maximum  concentrations  at  a  site 
that  is  not  representative  of  community 
exposures,  as  some  have  suggested, 
would  be  inconsistent  with  the 
Administrator's  goal  of  using  the  annual 
standard  to  reduce  urban  and  regional 
scale  exposures  and  risks.  Further,  the 
Administrator  believes  that  the  criteria 
and,  siting  requirements  contained  in  40 
CFR  part  58,  provide  adequate 
safeguards  against  inappropriate 
application  of  spatial  averaging. 
Therefore,  the  Administrator  continues 
to  believe  that  an  annual  PM2  5  standard 
reflective  of  area-wide  exposures,  in 
conjunction  with  a  24-hour  standard 
designed  to  provide  adequate  protection 
against  localized  peak  or  seasonal  PM2.5 
levels,  reflects  the  most  appropriate 
approach  for  public  health  against  the 


"  Daily  mortality  studies  generally  use  urban  or 
metro-areawide  effects  statistics  in  conjunction 
with  single  or  multiple  monitors  that  index  day-to- 
day pollution  changes  across  the  area.  Ito  et  al. 
(1995)  found  that  spatial  averages  from  multiple  PM 
monitors  in  Chicago  were  l)etter  correlated  with 
daily  mortality  than  were  most  single  monitors,  but 
that  single  monitors  were  also  associated.  A  number 
of  morbidity  studies  (e.g.,  Schwartz  et  al..  1994: 
Neas  et  al.,  1995:  Raizenne  et  al.;  1996)  used 
community  scale  monitors  and  effects  information 
from  a  defined  group  of  subjects  from  the 
community,  who  were  more  closely  represented  by 
the  monitor. 


effects  of  PM  reported  in  the  scientific 
literature.^ 

The  majority  of  comments  from  States 
stressed  the  need  for  flexibility  in 
specifying  network  designs  and  spatial 
averaging,  given  that  the  nature  and 
sources  of  particle  pollution  vary  from 
one  area  to  another.  One  State  agency 
specifically  requested  the  flexibility  to 
choose  whether  to  use  a  single 
community-oriented  monitor  or  a 
spatial  average  of  several  of  such 
monitors,  arguing  that  it  is  appropriate 
to  provide  this  flexibility  as  PM2.5 
monitoring  networks  evolve  and  to 
address  the  diversity  of  local  conditions. 

As  a  result  of  EPA's  evaluation  of 
these  comments,  the  requirements  of  40 
CFR  part  50,  Appendix  K.  and  40  CFR 
part  58  have  been  revised  to  clarify  that 
the  implementing  agencies  have  the 
flexibility  to  compare  the  annual  PM2.5 
standard  either  to  the  measured  value  at 
a  single  representative  community- 
oriented  monitoring  site,  or  to  the  value 
resulting  from  an  average  of  community- 
oriented  monitoring  sites  that  meet  the 
revised  criteria  and  constraints 
enumerated  in  the  40  CFR  part  58  final 
rule. 

In  the  Administrator's  view,  the  final 
criteria  and  siting  requirements 
contained  in  40  CFR  part  58  and  in  the 
new  40  CFR  part  50,  Appendix  N, 
address  the  concerns  raised  by  these 
commenters  about  the  protection 
afforded  by  the  form  of  the  annual 
standard.  Therefore,  the  Administrator 
continues  to  believe  that  the  form  of  a 
PM2.5  annual  standard  should  be 
expressed  as  an  annual  arithmetic  mean, 
averaged  over  3  years,  fium  single  or 
multiple  community-oriented  monitors, 
in  accordance  with  40  CFR  part  50, 
Appendix  N  and  40  CFR  part  58.  In  her 
judgment,  an  annual  standard  expressed 
in  this  manner  and  set  at  an  appropriate 
level,  in  conjunction  with  a  24-hour 
PM2.5  standard,  will  adequately  protect 
public  health. 

2.  24-hour  standard.  The  current  24- 
hour  PMio  standard  is  expressed  in  a  "1- 
expected-exceedance"  form.  That  is,  the 
standard  is  formulated  on  the  basis  of 
the  expected  number  of  days  per  year 
(averaged  over  3  years)  on  which  the 
level  of  the  standard  will  be  exceeded. 
The  test  for  determining  attainment  of 
the  current  24-hour  standard  is 
presented  in  Appendix  K  to  40  CFR  part 
50. 

As  discussed  in  the  proposal,  since 
promulgation  of  the  current  24-hour 
PMio  standard  in  1987,  a  number  of 
concerns  have  been  raised  about  the  1- 


"  Because  the  24-hour  standard  is  designed  to 
address  localized  peaks,  it  would  be  inappropriate 
to  extend  spatial  averaging  forms  to  this  standard. 
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expected -exceedance  form.  These 
include,  in  particular,  the  year-to-year 
stability  of  the  number  of  exceedances. 
the  stability  of  the  attainment  status  of 
an  area,  and  the  complex  data  handling 
conventions  specified  in  40  CFR  part  50, 
Appendix  K,  including  the  procedures 
for  making  adjustments  for  missing  data 
and  less-than-every-day  monitoring. 
In  light  of  these  concerns,  the  Staff 
Pajjer  and  several  CASAC  panel 
members  (Wolff,  1996b)  recommended 
that  consideration  be  given  to  adoption 
of  a  more  stable  and  robust  form  for  24- 
hour  standards.  In  considering  this 
recommendation  for  the  proposal,  the 
Administrator  noted  that  the  use  of  a 
concentration-based  percentile  form 
would  have  several  advantages  over  the 
current  1 -expected -exceedance  form: 

(1)  Such  a  concentration-based  form 
would  be  more  directly  related  to  the 
ambient  PM  concentrations  that  are 
associated  with  health  effects.  Given 
that  there  is  a  continuum  of  effects 
associated  with  exposures  to  varying 
levels  of  PM,  the  extent  to  which  public 
health  is  affected  by  exposure  to 
ambient  PM  is  related  to  the  actual 
magnitude  of  the  concentration,  not  just 
whether  the  concentration  is  above  a 
specified  level.  With  an  exceedance- 
based  form,  days  on  which  the  ambient 
concentration  is  well  above  the  level  of 
the  standard  are  given  equal  weight  to 
those  days  on  which  the  concentration 
is  just  above  the  standard  (i.e..  each  day 
is  counted  as  one  exceedance),  even 
though  the  public  health  impact  on  the 
2  days  is  significantly  different.  With  a 
concentration-based  form,  days  on 
which  higher  concentrations  occur 
would  weigh  proportionally  more  than 
days  with  lower  concentrations  for  the 
design  value,  since  the  actual 
concentrations  would  be  used  directly 
in  determining  whether  the  standard  is 
attained. 

(2)  A  concentration-based  percentile 
form  would  also  compensate  for  missing 
data  and  less-than-every-day 
monitoring,  thereby  reducing  or 
eliminating  the  need  for  complex  data 
handling  procedures  in  the  40  CFR  part 
50.  Appendix  K  test  for  attainment.  As 

a  result,  an  area's  attainment  status 
would  be  based  directly  on  monitoring 
data  rather  than  on  a  calculated  value 
adjusted  for  missing  data  or  less-than- 
every-day  monitoring. 

(3)  Further,  a  concentration-based 
form,  averaged  over  3  years,  would  also 
have  greater  stability  than  the  expected 
exceedance  form  and.  thus,  would 
facilitate  the  development  of  more 
stable  implementation  programs  by  the 
States. 

The  proposal  discussed  various 
specific  percentile  values  for  such  a 


form  (e.g.,  90«*'  to  99«»"  percentiles), 
taking  into  account  two  foctors.  First, 
the  24-hour  PM2.5  standard  is  intended 
to  supplement  the  aimual  PM2.} 
standard  by  providing  additional 
protection  against  extremely  high  peak 
days,  localized  "hot  spots,"  and  risks 
arising  from  seasonal  emissions. 
Second,  given  an  appropriate  level  of 
health  protection,  the  form  of  the  24- 
hour  PM2  5  standard  should  provide  an 
appropriate  degree  of  increased  stability 
relative  to  the  current  form.  The 
Administrator  noted  in  the  proposal  that 
a  more  stable  statistic  would  reduce  the 
impact  of  a  single  high  exposure  event 
that  may  be  due  to  unusual 
meteorological  conditions  alone,  and 
thus  would  provide  a  more  stable  basis 
upon  which  to  design  effective  control 
programs. 

With  these  purposes  in  mind,  the 
Administrator  observed  in  the  proposal 
that  while  a  percentile  value  such  as  the 
90*  or  95"'  would  provide  substantially 
increased  stability  when  compared  to  a 
more  extreme  air  quality  statistic  (e.g., 
the  current  1-expected-exceedance 
form),  it  would  likely  not  serve  as  an 
effective  supplement  to  the  annual 
standard,  because  it  would  allow  a  large 
number  of  days  with  peak  PM2  5 
concentrations  above  the  standard  level. 
For  example,  in  a  365-day  data  base,  the 
90"'  and  95*  percentiles  would  equal 
the  37"'  and  19*  highest  24-hour 
concentrations,  respectively.  On  the 
other  hand,  a  percentile  value  selected 
much  closer  to  the  tail  of  the  air  quality 
distribution  (e.g.  a  99*  or  greater 
percentile)  would  not  likely  provide 
significantly  more  health  protection  or 
significantly  increased  stability  as 
compared  to  a  1 -exceedance  form.  In 
balancing  these  issues  in  the  proposal, 
the  Administrator  ultimately  proposed  a 
98*  percentile  value  form  of  the 
standard. 

Some  commenters  maintained  that 
EPA  should  retain  the  current  1- 
expected -exceedance  form  for  the  24- 
hour  PM2  5  standard  to  limit  the  number 
of  days  per  year  that  the  standard  is 
exceeded.  These  commenters  apparently 
gave  little  weight  to  EPA's  rationale  that 
a  concentration-based  form  is  more 
directly  related  to  ambient  PM 
concentrations  that  are  associated  with 
health  effects  because  it  takes  into 
account  the  magnitude  of  PM 
concentrations,  not  just  whether  the 
concentrations  are  above  a  specific 
level.  These  commenters  also 
discounted  the  other  advantages  of  a 
concentration-based  percentile  form 
outlined  above  in  this  unit.  A  number 
of  other  commenters  supported  the 
concentration-based  percentile  form  for 
the  reasons  outlined  in  the  proposal  but. 


as  discussed  below  in  this  unit,  argued 
for  alternative  percentile  values  that 
were  higher  or  lower  than  the  proposed 
98*  percentile  value. 

EPA  continues  to  believe  that  a 
concentration-based  percentile  form  is 
more  reflective  of  the  health  risk  posed 
by  elevated  PM  concentrations,  because 
it  gives  proportionally  greater  weight  to 
days  when  concentrations  are  well 
above  the  level  of  the  standard  than  to 
days  when  the  concentrations  are  just 
above  the  standard.  This  bctor,  coupled 
with  the  other  advantages  outlined 
above  in  this  unit,  leads  EPA  to 
conclude  that  a  concentration-based 
percentile  form  will  provide  for  more 
effective  health  protection  than  a  1- 
expected-exceedance  form. 

Some  commenters  supporting  a  single 
exceedance  form  or  a  more  restrictive 
concentration-based  percentile  form 
(e.g.  a  99""  percentile)  expressed  concern 
that  the  proposed  98*  percentile  form 
could  allow  too  many  high 
concentration  excursions,  and  thus  fail 
to  provide  adequate  protection  against 
seasonal  emissions  problems  or 
localized  peaks.  In  particular,  some 
commenters  expressed  concerns  that  in 
areas  with  strongly  seasonal  emissions, 
such  as  western  areas  with  winter 
inversions,  over  a  three  year  period  an 
area  could  experience  several 
excursions  in  which  levels  could  reach 
as  high  as  250  \i%lra^  and  still  comply 
with  both  the  aimual  and  daily 
standards  if  the  remainder  of  the  days 
had  low  levels  (e.g.,  10  ng/m'). 
Although  this  combination  of  events  is 
theoretically  possible,  EPA  believes  it  is 
unlikely.  Moreover,  if  such  episodic 
events  did  occur,  the  Act  provides  for 
emergency  State  or  Federal  action  to 
address  ihem.^^  In  view  of  the  limits  on 
truely  episodic  peak  concentrations, 
EPA  believes  that  an  appropriately 
selected  24-hour  standard  with  a 
concentration-based  98*  percentile  form 
can  provide  a  stable  and  adequately 
protective  supplement  to  the  annual 
standard  in  areas  with  periodic  peak 
concentrations. 

Other  commenters  who  were  also 
concerned  with  monitoring 
requirements  associated  with  spatial 
averaging  in  the  annual  standard, 
argued  that  a  98*  percentile  form, 
coupled  with  the  proposed  monitoring 
requirements  that  would  limit 


"  See  sections  303.  110(a)(2)(y);  40  CFR  part  51. 
EPA  intends  to  establish  a  sigiuficant  harm  level  for 
PMj  <  and  associated  guidance  so  States  can 
develop  appropriate  emergency  episode  plans.  The 
significant  harm  and  episode  criteria  will  be 
included  in  forthcoming  proposed  revisions  to  40 
CFR  part  51  and  40  CFR  part  5B  implementation 
guidance  In  the  interim,  existing  PMm  emergency 
episode  plans  should  be  triggered  by  events  of  this 
magnitude 
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compliance  monitors  for  the  24-hour 
standard  to  population-oriented  sites, 
would  not  protect  people  residing  in  or 
near  localized  "hot  spots"  in  some 
areas. ^*  The  Administrator  believes  that 
the  siting  requirements  as  proposed  and 
finalized  in  40  CFR  part  58  for 
population-oriented  sites  will  provide 
adequate  safeguards  for  such  residential 
areas. 

Other  commenters,  who  otherwise 
opposed  setting  PM2  5  standards, 
recommended  that  alternative  lower 
percentiles  (e.g.,  95"'  percentiles)  be 
used,  if  EPA  proceeds  to  set  such 
standards.  As  discussed  above  in  this 
unit,  however.  EPA  continues  to  hold 
the  view  that  a  90"'  to  95'"  percentile 
form  would  not  provide  an  adequate 
limit  against  periodic  peak  values  in 
areas  with  low  annual  values  and 
periodic  high  seasonal  or  source- 
oriented  peaks 

After  carefully  assessing  the 
comments  received,  the  Administrator 
is  persuaded  that  the  adoption  of  a  98"' 
percentile  form  for  the  24-hour  PM2.5 
standard  measured  at  each  population- 
oriented  monitoring  site  in  an  area 
would  provide  an  effective  supplement 
to  the  annual  PM2.S  standard.  This  form 
will  provide  adequate  protection  against 
24-hour  peak  PM;  5  levels  in  locations 
dominated  by  single  point  sources,  as 
well  as  in  areas  dominated  by  seasonal 
emissions.  The  Administrator  also 
believes  that  a  98'"  percentile  form,  with 
more  frequent  sampling  and  averaged 
over  3  years,  will  provide  increased 
stability  and  robustness  as 
recommended  by  several  members  of 
the  CASAC  panel.  For  these  reasons,  the 
Administrator  has  decided  to  adopt  the 
98""  percentile  form  for  the  final  PM2J 
24-hour  standard.  The  24-hour  PM2  j 
standard  would  be  attained  when  the  3- 
year  average  of  the  98""  percentile  of  24- 
hour  concentrations  at  each  populated 
oriented  monitor  within  an  area  is  less 
than  or  equal  to  the  level  of  the 
standard.  Further  details  regarding  the 
interpretation  of  the  form,  as  well  as 
associated  calculations  and  other  data 
handling  conventions  are  specified  in 
the  new  40  CFR  part  50,  Appendix  N. 

F.  Levels  for  the  Annual  and  24-Hour 
PM25  Standards 

As  discussed  in  Unit  II. D.  of  this 
preamble,  the  Administrator  believes 
that  an  annual  PM2  5  standard  can 
provide  the  requisite  reduction  in  risk 
associated  with  both  annual  and  24- 
hour  averaging  times  in  most  areas  of 


»  The  40  CFR  part  58  monitoring  rule  proposed 
to  limit  sites  that  would  be  eligible  for  comparisons 
to  the  24-bouT  standard  to  population-oriented 
monitoring  sites. 


the  United  States.  Under  this  approach, 
the  24-hour  standard  would  be  intended 
to  provide  supplemental  protection 
against  extreme  peak  fine  particle  levels 
that  may  occur  in  some  localized 
situations  or  in  areas  with  distinct 
variations  in  seasonal  fine  particle 
levels.  In  reaching  judgments  as  to 
appropriate  levels  to  propose  for  both 
the  annual  and  24-hour  PM2.S  standards, 
the  Administrator  has  considered  the 
combined  protection  afforded  by  both 
the  aimual  and  24-hour  standards, 
taking  into  account  the  forms  discussed 
in  Unit  II.E.  of  this  preamble. 

With  this  approach  in  mind,  the 
Administrator  has  considered  the 
available  health  effects  evidence  and 
related  air  quality  information  presented 
in  the  Criteria  Document  and 
summarized  in  chapters  IV- VII  of  the 
Staff  Paper,  which  provides  the  basis  for 
decisions  on  standard  levels  that  would 
reduce  risk  sufficiently  to  protect  public 
health  with  an  adequate  margin  of 
safety,  recognizing  that  such  standards 
will  not  be  risk-free.  In  so  doing,  the 
Administrator  has  considered  both  the 
strengths  and  the  limitations  of  the 
available  evidence  and  information,  as 
well  as  alternative  interpretations  of  the 
scientific  evidence  advanced  by  various 
CASAC  panel  members  (Wolff,  1996b; 
Lippmaim  et  al.,  1996)  and  public 
commenters,  arising  primarily  from  the 
inherent  uncertainties  and  limitations  in 
the  health  effects  studies. 

Beyond  those  factors,  but  clearly 
related  to  them,  a  range  of  views  have 
been  expressed  by  CASAC  panel 
members  and  the  public  as  to  the 
appropriate  policy  response  to  the 
available  health  effects  evidence  and 
related  air  quality  information.  Toward 
one  end  of  the  spectrum,  the  view  has 
been  expressed  that  only  a  very  limited 
policy  response  is  appropriate  in  light  of 
the  many  key  imcertainties  and 
unanswered  questions  that,  taken 
together,  call  into  question  the 
fundamental  issue  of  causality  in  the 
reported  associations  between  ambient 
levels  of  PM2.5  and  mortality  and  other 
serious  health  effects.  Toward  the  other 
end,  the  view  has  been  expressed  that 
the  consistency  and  coherence  of  the 
epidemiological  evidence  should  be 
interpreted  as  demonstrating  causality 
in  the  relationships  between  PM2.5  and 
health  endpoints  that  are  clearly 
adverse,  and  that  uncertainties  in  the 
underlying  health  effects  information 
should  be  treated,  regardless  of  their 
nature,  as  warranting  a  maximally 
precautionary  policy  response.  A  third 
view  would  suggest  an  alternative 
policy  response,  taking  into  accoimt  not 
only  the  consistency  and  coherence  of 
the  health  effects  evidence,  but  also  the 


recognition  of  key  uncertainties  and 
unanswered  questions  that  increasingly 
call  into  question  the  likelihood  of  PM- 
related  effects  as  PM2  5  concentrations 
decrease  below  the  mean  values  in  areas 
where  effects  have  been  observed  and/ 
or  as  such  concentrations  approach 
background  levels. 

Reflecting  these  divergent  views,  both 
of  the  science  itself  and  of  how  the 
science  should  be  used  in  making  policy 
decisions  on  proposed  standards,  the 
Administrator  considered  three 
alternative  approaches  to  selecting 
appropriate  standard  levels,  as 
described  in  the  proposal,  ultimately 
deciding  to  propose  standards  based  on 
a  balanced  view  of  the  strengths  and 
lincertainties  of  the  scientific 
information  that  reflects  the 
intermediate  approach. 

Judging  by  the  public  comments 
received,  EPA  accurately  reflected  the 
bases  for  divergent  views.  A  substantial 
body  of  public  comments  supported 
revising  the  PM  standards  by  adding 
PM2^  standards  with  levels  at  least  as 
stringent  as  those  proposed  by  the 
Administrator.  In  general,  however, 
comments  on  levels  for  PM2  s  standards 
revealed  a  strong  dichotomy  between 
those  who  recommended  even  stronger 
standards  than  proposed,  and  those  who 
counseled  against  revising  the  standards 
at  all.  As  noted  above  in  tibis  unit,  many 
in  this  latter  group  made  contingent 
recommendations  with  respect  to  the 
levels  and  other  aspects  of  PM2.5 
standards,  if  the  Administrator 
concluded  that  any  revisions  were 
appropriate. 

This  latter  group  of  "contingent" 
commenters  recommended  levels  well 
above  those  proposed  by  the 
Administrator.  These  commenters 
placed  great  weight  on  factors  outlined 
in  Units  II. B.  and  II.C.  of  this  preamble 
that  led  them  to  oppose  any  revisions  to 
the  PM  standards,  including  the 
uncertainties  and  limitations  in  the 
available  health  effects  studies 
considered  individually,  such  as  the 
possible  existence  of  effects  thresholds 
and  unanswered  questions  regarding  the 
causal  agent(s)  responsible  for  the 
reported  health  effects.  Further,  they 
emphasized  the  limited  amount  of 
research  currently  available  that  has 
measured  PM2.5  directly.  A  substantial 
group  recommended  that  PM2.5 
standards  be  selected  so  as  to  be 
equivalent  or  close  in  stringency  to  the 
current  PMio  standards,  and  cited  the 
opinions  of  some  CASAC  PM  panel 
members  as  support.  Some  of  these 
commenters  provided  supplemental 
analyses  of  air  quality  data,  arguing  that 
they  demonstrate  that  "equivalent" 
standards  wovdd  be  at  PM2.3  levels  as 


high  as  approximately  95  ^g/m^  24-hour 
average  and  27  (ig/m^  annual  average. 

Having  evaluated  these  comments,  the 
Administrator  rejects  both  their 
underlying  rationale  and  the  specific 
recommendations  for  PM2.5  standard 
levels  that  result  in  similar  or  only 
marginally  more  protection  than  that 
afforded  by  the  current  PMio  standards. 
Aside  from  technical  problems  in  the 
commenters'  supporting  analyses  on  the 
issue  of  defining  "equivalent" 
standards,'"'  the  Administrator  finds  this 
approach  inconsistent  with  her 
conclusions  regarding  the  adequacy  of 
the  current  standards  and  the  need  to 
provide  additional  protection  as 
articulated  in  Unit  D.B.  of  this  preamble. 
The  Administrator  believes  that,  despite 
well  recognized  uncertainties,  the 
consistency  and  coherence  of  the 
epidemiological  evidence  and  the 
seriousness  of  the  health  effects  require 
a  more  protective  response  than 
provided  by  "equivalence"  or  a 
marginal  strengthening  of  the  standards. 
Moreover,  EPA  believes  that  the 
standard  levels  should  be  based  on  the 
most  recent  assessment  of  the  scientific 
criteria  for  PM,  not  on  applying 
uncertain  ratios  to  standard  decisions 
based  on  much  more  limited  evidence 
in  1987.  The  Administrator  also  rejects 
the  premise  of  some^*  who  suggest  that 
adopting  a  standard  that  prompts  little 
or  no  additional  control  would  cause  no 
delay  in  risk  reduction  as  compared  to 
conducting  monitoring  and  research 
now  and  setting  a  more  stringent 
standard  after  the  next  review.  These 
conunents  do  not  consider  the  realities 
of  implementing  air  quality  standards, 
which  ensure  that  such  an  approach 
would  add  several  years  to  the  risk 
reduction  process.  Thus,  aside  from  her 
obligations  imder  the  statute, ''  the 


"  Nationwide  PM23  estimates  have  been  derived 
from  the  current  PM  air  quality  data  base,  but 
reflect  a  significant  degree  of  uncertainty  due  to  the 
highly  variable  relationship  between  PMjj  and 
PMio  air  quality  values  across  locations  and  seasons 
(Fitz-Simons  el  al.,  1996).  The  American  Iron  and 
Steel  Institute  (AISI)  submitted  a  useful  data  base 
(Cooper  Associates,  1997)  on  PM23/PM10 
relationships  that  examines  both  these  predictions 
and  the  issue  of  equivalence.  An  EPA  examination 
of  this  material,  which  found  some  problems  with 
the  analysis  and  with  commenters'  conclusions  that 
appear  inconsistent  with  the  Cooper  report,  is 
included  in  the  Response  to  Comments. 

"  Some  commenters  suggest  that  CASAC  and 
EPA  support  for  PMjj  standards  is  based  on  the 
need  to  stimulate  additional  monitoring  and 
research.  While  the  Administrator  agrees  that  the 
additional  monitoring  and  research  that  would 
accompany  establishment  of  equivalent  or 
marginally  tighter  PMij  standards  are  very 
important  goals,  they  do  not  form  an  adequate 
rationale  for  establishing  air  quality  standards. 

^  As  stated  previously,  section  109(d)  of  the  Act 
requires  that,  after  reviewing  the  existing  criteria 
and  standards  for  PM,  the  Administrator  make  such 
revisions  in  the  standards  and  promulgate  such  new 


Administrator  believes  that  the  most 
prudent  and  appropriate  coiu'se  is  to 
establish  appropriately  protective 
standards  now  that  put  into  motion 
monitoring  and  strategy  development 
programs,  while  at  the  same  time 
pursuing  an  expanded  research  program 
to  improve  implementation  and  to 
inform  the  next  periodic  review  of  the 
criteria  and  standards. 

In  sharp  contrast  to  the  commenters 
discussed  immediately  above,  a  number 
of  other  commenters  strongly  supported 
standard  levels  more  stringent  Haan 
those  proposed  by  EPA.  These 
commenters  supported  EPA's 
conclusions  regarding  the 
epidemiological  studies,  but  would 
place  much  less  weight  on  uncertainties 
related  to  the  concentration-response 
relationships  for  PM2.S  as  a  surrogate  for 
PM  and  the  relative  importance  of 
various  PM  components.  Based  on  their 
evaluation  of  the  information,  and  citing 
the  support  of  some  CASAC  panel 
members,  these  commenters  variously 
recommended  24-hour  PM2.S  standards 
as  low  as  18  to  20  ^g/m'  and  nnnni^l 
standards  of  10  to  12  jig/m'.*" 

EPA  notes  that  setting  such  standards 
would  result  in  commensurate 
reductions  in  health  risks  only  if,  in 
fact,  there  is  a  continuum  of  health  risks 
down  to  the  lower  end  of  the  ranges  of 
air  quality  observed  in  the  key 
epidemiological  studies,  and  only  if  the 
reported  associations  are,  in  foct, 
causally  related  to  PM2.3  at  the  lowest 
concentrations  measured.  Setting 
standards  at  low  levels  where  the 
possibility  of  effects  thresholds  is 
greater,  and  where  there  is  greater 
potential  that  other  elements  in  the  air 
pollution  mix  (or  some  subset  of 
particles  within  the  fine  fraction) 
become  more  responsible  for  (or  modify) 
the  effects  being  causally  attributed  to 
PM2.5,  might  result  in  regulatory 
programs  that  go  beyond  those  that  are 
needed  to  effectively  reduce  risks  to 
public  health.  While  placing  substantial 
weight  on  the  results  of  the  key  health 
studies  in  the  higher  range  of 
concentrations  observed,  EPA  is 
persuaded  that  the  inherent  scientific 
uncertainties  are  too  great  to  support 
standards  based  on  the  lowest 
concentrations  measiu^d  in  such 
studies,  which  approach  the  maximum 
range  of  PM2.J  values  estimated  for 
short-term  background  conditions. 


Having  considered  the  comments 
reflecting  the  two  contrasting  views 
simimarized  above  in  this  unit,  the 
Administrator  concludes  that  the 
approach  she  set  forth  in  the  proposal 
is  the  most  appropriate  for  selecting 
levels  for  annual  and  24-hour  PM2.S 
standards.  This  approach  focuses 
primarily  on  standard  levels  designed  to 
limit  annual  PM2J  concentrations  to 
somewhat  below  those  where  the  body 
of  epidemiological  evidence  is  most 
consistent  and  coherent,  in  recognition 
of  both  the  strengths  and  the  limitations 
of  the  full  range  of  scientific  and 
technical  information  on  the  health 
effects  of  PM,  as  well  as  associated 
imcertainties,  as  interpreted  by  the 
Criteria  £>ocument,  Staff  Paper,  and 
CASAC.  The  Administrator  believes  that 
this  approach  appropriately  reflects  the 
weight  of  the  evidence  as  a  whole. 

In  identifying  PM2 «,  standard  levels 
consistent  with  this  overall  approach, 
the  Administrator  has  placed  greatest 
weight  on  those  epidemiological  studies 
reporting  associations  between  health 
effects  and  direct  measiues  of  fine 
particles,  most  notably  those  recent 
studies  conducted  in  North  America 
(sujnmarized  in  Tables  V-12  and  V-13  of 
the  Staff  Paper).*'  Key  considerations 
and  study  results  upon  which  this 
approach  is  based  are  presented  as 
follows. 

As  previously  discussed,  the 
Administrator  has  concluded  that  it  is 
appropriate  to  select  the  level  of  the 
annual  standard  so  as  to  protect  against 
the  range  of  effects  associated  with  both 
short-  and  long-term  exposures  to  PM, 


standards  as  are  appropriate  under  section  109(b)  of 
the  Act. 

*>  This  range  of  levels  for  a  24-hour  PMzj 
standard  is  close  to  the  lower  bound  levels 
recommended  by  four  CASAC  panel  memben  (20 
Mg/m>);  no  member  supported  an  annual  PMu 
standard  as  low  as  10  to  12  Mg/m'. 


"  Some  confusion  is  apparent  in  comments 
regarding  the  basis  on  which  the  Administrator 
selected  levels  for  the  proposed  PM23  standards, 
with  some  commenters  suggesting  two  or  at  most 
three  studies  were  used,  and  others  suggesting  that 
EPA  relied  extensively  on  uncertain  conversion 
factors  to  estimate  levels  for  the  standards.  Tliese 
conunents  are  in  error  To  clarify,  as  stated  in  the 
proposal,  the  Administrator  is  basing  her  decision 
to  revise  the  standards  on  the  full  range  of  PM 
health  effects  studies  summarized  in  the  Criteria 
Document  and  Staff  Paper,  but  in  selecting  specific 
levels  for  PM23  standards,  is  relying  chiefly  on  U.S. 
and  Canadian  studies,  listed  in  Tables  V-12  and  V- 
13  of  the  Staff  Paper,  that  measured  fine  PM  levels. 
To  ease  identification  and  use  of  these  key  studies, 
the  short-term  exposure  studies  and  key  PM  air 
quality  statistics  are  cited  in  Koman  (1996)  and  all 
long-term  exposure  studies  are  cited  in  this 
preamble.  The  referenced  memorandum  (Koman, 
1996)  has  been  updated  (Koman.  1997)  to  clarify 
k9y  aspects  of  the  studies  cited  and  relevant  air 
quality  statistics.  In  accordance  with  EPA  and 
CASAC  views  on  the  relative  strength  of  these 
studies,  greater  weight  is  placed  on  short-term 
exposure  studies  than  on  long-term  exposure 
studies.  Where  studies  found  statistically 
significant  associations  with  PMjj  components 
(e.g.,  sulfates  and/or  adds,  in  Thurston  et  al..  1994: 
Dockery  et  al.,  1996).  the  corresponding  PMu  or 
PM2  I  values  from  the  study  are  cited.  No 
conversions  were  made  from  the  original 
measurements  used  in  these  studies. 
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with  the  24-hour  standard  level  selected 
to  provide  supplemental  protection 
against  pealc  concentrations  that  might 
occur  over  limited  areas  and/or  for 
limited  time  periods.  In  selecting  the 
level  for  the  annual  standard,  therefore, 
the  Administrator  has  considered  both 
short-  and  long-term  exposure  studies. 

In  accordance  with  EPA  staff  and 
CASAC  views  on  the  relative  strengths 
of  the  epidemiological  studies,  the 
Administrator  has  placed  greater 
emphasis  on  the  short-term  exposure 
studies  in  selecting  the  level  of  the 
annual  standard.  The  approach  she  took 
to  this  issue  consisted  of  determining  a 
provisional  level  based  on  the  short- 
term  exposure  studies,  and  then 
determining  whether  the  long-term 
exposiu^  studies  are  consistent  with 
that  level  or,  instead,  suggest  the  need 
for  a  lower  level.  The  effects  estimates 
from  the  short-term  exposure  studies  (in 
Table  V-12  of  the  Staff  Paper)  are  based 
on  analyses  of  daily  PMij 
concentrations  that  occurred  over  the 
course  of  the  study  period.  While  effects 
may  occur  over  the  full  range  of 
concentrations  observed  in  the  studies, 
consistent  with  the  discussion  of  this 
issue  in  Unit  II.D.  of  this  preamble,  the 
strongest  evidence  for  short-term  PM2.5 
effects  occurs  at  concentrations  near  the 
long-term  (e.g.,  annual)  average.  More 
specifically,  the  strength  of  the  evidence 
of  effects  increases  for  concentrations 
that  are  at  or  above  the  long-term  (e.g.. 
annual)  mean  levels  reported  for  these 
studies.*^  Given  the  serious  natvire  of 
the  potential  effects,  the  Administrator 
believes  it  is  both  prudent  and 
appropriate  to  select  a  level  for  an 
annual  standard  at  or  below  such 
concentrations.  An  examination  of  the 
long-term  means  from  the  combined  six 
city  analyses  of  daily  mortality 
(Schwartz  et  al.,  1996a)  and  morbidity 
(Schwartz  et  al.,  1994).  together  with 
those  from  studies  in  individual  cities 
for  which  statistically  significant  PM- 
effects  associations  are  reported  (from 
Table  V-12  in  the  Staff  Paper),  finds 
mean  concentrations  ranging  from  about 
16  to  about  21  jig/m^  (Koman.  1996; 
1997).  In  addition,  the  mean 
concentrations  in  cities  where  short- 
term  exposure  associations  are 
characterized  in  the  Criteria  Document 
as  nearly  statistically  significant  (U.S. 
EPA.  1996a,  p.  13-40)  range  bom  about 
11  Mg/m^  to  30  ng/m'.  Taken  together, 
and  placing  greatest  weight  on  those 
studies  that  were  clearly  statistically 


significant,  this  evidence  suggests  that 
an  annual  standard  level  of  15  jig/m^  is 
appropriate  to  reduce  the  risk  of  effects 
from  short-term  exposure  to  fine 
particles. 

Before  reaching  a  final  conclusion,  the 
Administrator  also  examined  this  level 
in  light  of  the  effects  reported  in 
epidemiological  studies  of  long-term 
exposures  to  fine  particles  (Table  V-13 
in  the  Staff  Paper),  which  may  reflect 
the  accumulation  of  daily  effects  over 
time  as  well  as  potential  effects 
uniquely  associated  with  long-term 
exposures.  Even  though  subject  to 
additional  uncertainties,  the  long-term 
exposure  studies  provide  important 
insights  with  respect  to  the  overall 
protection  afforded  by  an  annual 
standard.  These  studies  were  examined 
for  general  consistency  and  support  for 
the  levels  derived  from  the  short-term 
exposure  studies,  and  to  determine 
whether  they  provide  evidence  that  a 
more  stringent  level  is  needed. 

The  most  direct  comparison  with  the 
daily  fine  particle  mortality  studies  is 
provided  by  two  long-term  prospective 
cohort  studies  (Dockery  et  al.,  1993; 
Pope  et  al..  1995).  The  annual  mean 
PM2.5  concentration  for  the  multiple 
cities  included  in  these  studies  (6  and 
50  cities,  respectively)  was  18  ng/m^ 
(Dockery  et  al.,  1993),  and  about  21-22 
jig/m3  for  the  larger  Pope  et  al.  (1995) 
study.*^  The  Staff  Paper  assessment  of 
the  concentration-response  ret.  alts  bom 
Dockery  et  al.  (1993)  concluded  that  the 
evidence  for  increased  risk  was  more 
apparent  at  annual  concentrations  at  or 
above  15  ^ig/m'  (Table  E-3;  U.S.  EPA; 
1996b).**  EPA  notes  that  the  estimated 
mean  values  for  most  of  the  cities  in 
Pope  et  al.  (1995)  are  above  15  Mg/™'- 
As  noted  in  the  Staff  Paper  and  the 
Criteria  Document,  the  estimated 
magnitude  of  effects  in  both  long-term 
exposure  mortality  studies  may  be 
related  to  higher  historical 
concentrations  than  the  affected 
communities  experienced  diiring  the 


'^  As  discussed  in  the  proposal  and  Appendix  E 
of  the  Staff  Paper  (US.  EPA.  1996b.  p.  E-4).  there 
is  generally  greatest  statistical  confidence  in 
observed  associations  for  levels  at  and  above  the 
mean  concentration. 


*>  Based  on  a  public  comment.  EPA  found  that 
the  mean  of  18  ftg/m'  in  Pope  el  al.  (199&)  reported 
in  the  Criteria  Document  and  elsewhere  was 
actually  the  mean  of  median  values.  Based  on 
typical  air  quality  relationships,  the  conventional 
arithmetic  mean  would  be  approximately  21  to  22 
(ig/m^  (Freas.  1997).  The  lowest  median 
concentration  measured  in  this  study  (9  (ig/m^), 
which  was  relied  upon  by  some  commenters  as  a 
basis  for  annual  standards  of  10  pg/m'-  i>  about  11 
to  12  |ig/m'  as  an  arithmetic  mean. 

**  Based  on  public  comments  and  a  further 
evaluation  of  the  underlying  study,  EPA  concludes 
that  the  comparable  assessment  of  the 
concentration-response  function  summarized  in 
Table  E-3  for  Pope  et  al.  (1995)  is  not  appropriate. 
because  it  was  basec  on  a  supplemental  "ecologic" 
comparison  for  these  cities  and  not  on  the  hr  more 
reliable  prospective-cohort  analysis  that  was  the 
main  focus  of  the  paper. 


time  period  of  the  studies;  this 
consideration  suggests  that  a  level  of  15 
(ig/m^  would  incorporate  a  margin  of 
safety.  An  examination  of  morbidity 
effects  and  long-term  exposures  is 
provided  oy  the  recent  "24  city" 
studies,  which  foimd  that  reduced  lung 
function  and  increased  respiratory 
symptoms  in  children  followed  the 
gradient  in  annual  mean  concentrations 
of  fine  particles  and/or  acid-sulfate 
components  of  fine  particles  (Raizenne 
et  al.,  1996;  Dockery  et  al.,  1996).  The 
results  indicate  a  greater  likelihood  of 
effects  at  annual  mean  PM2.1  levels 
above  about  15  ng/m^  (U.S.  EPA,  1996b; 
Figure  V-7).  In  the  judgment  of  the 
Administrator,  these  studies  are 
consistent  with  a  standard  level  of  15 
pg/m^.  While  they  provide  some 
suggestion  of  risks  extending  to  lower 
concentrations,  they  do  not  provide  a 
sufficient  basis  for  establishing  a  lower 
annual  standard  level. 

Taking  the  epidemiological  studies  of 
both  short-  and  long-term  exposures 
together,  the  Administrator  believes  the 
concordance  of  evidence  for  PM  effects 
and  associated  levels  provides  clear 
support  for  an  annual  PM2.5  standard 
level  of  15  ^g/m^.  This  level  is  below 
the  range  of  annual  data  most  strongly 
associated  with  both  short-  and  long- 
term  exposure  effects,  and  because  even 
small  changes  in  annual  means  in  this 
concentration  range  can  make 
significant  differences  in  overall  risk 
reduction  and  total  population 
exposures,  the  Administrator  believes  it 
will  provide  an  adequate  margin  of 
safety  against  the  effects  observed  in 
these  epidemiological  studies. 
Moreover,  the  means  in  areas  where 
PM2.5  concentrations  were  statistically 
significantly  associated  with  daily 
mortality  (about  16  to  21  ng/m^)  reflect 
a  7  to  9-year  average;  thus,  the  «6e  of  a 
3-year  mean  will  provide  additional 
protection.  Although  the  possibility  of 
effects  at  lower  annual  concentrations 
caimot  be  excluded,  the  evidence  for 
that  possibility  is  highly  uncertain  and, 
as  previously  discussed,  the  likelihood 
of  significant  health  risk,  if  any, 
becomes  smaller  as  concentrations 
approach  the  lower  end  of  the  range  of 
air  quality  observed  in  the  key 
epidemiological  studies  and/or 
background  levels. 

The  final  annual  standard  will 
provide  substantial  protection  against 
short-term  as  well  as  long-term 
exposures  to  particles.  Nevertheless,  for 
the  reasons  specified  above,  a  spatially 
averaged  anmiAl  standard  caimot  be 
expected  to  offer  an  adequate  margin  of 
safety  against  the  effects  of  all  potential 
short-term  exposures  in  areas  writh 
strong  local  or  seasonal  sources.  The 
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broad-based  community  studies 
considered  in  this  review  generally 
could  not  evaluate  such  peak  exposure 
conditions  directly.  Given  the  public 
health  purposes  of  the  24-hour  standard, 
the  Administrator  believes  it  should  be 
set  at  a  level  that  generally  supplements 
the  control  afforded  by  an  aimual 
standard  and  proposed  an  approach 
based  on  providing  a  reasonable  degree 
of  protection  against  the  peak  levels 
observed  or  expected  in  communities 
where  health  effects  have  been 
associated  with  daily  levels  of  fine 
particles. 

For  the  reasons  specified  in  the 
previous  unit,  the  Administrator  has 
decided  to  use  a  98<'<  percentile 
concentration-based  form  of  the 
standard.  As  noted  in  the  proposal,  the 
98*  percentile  24-hour  PM2.5 
concentrations  in  cities  with  statistically 
significant  or  nearly  significant  short- 
term  fine  particle  exposure-effects 
associations  ranged  from  34  jig/m'  to  as 
high  as  90  Jig/m'  (Koman.  1996,  1997). 
Based  on  an  examination  of  these 
results,  EPA  originally  proposed  a  level 
for  the  24-hour  standard  of  50  n%/m^, 
and  solicited  comments  on  higher  and 
lower  alternative  levels. 

In  considering  comments  on 
alternative  levels  for  the  purpose  of 
making  a  final  decision  on  the  24-hour 
standard,  the  Administrator  recognizes 
the  significant  uncertainties  in 
identifying  the  extent  of  the  incremental 
risk  associated  with  single  peak 
exposures  to  PM2.5  in  areas  where  the 
annual  standard  is  met.  Clearly,  the 
risks  associated  with  the  98*  percentile 
air  quality  data  used  in  the  selecting  the 
proposed  level  are  from  the  same  study 
cities  that  experienced  long-term  levels 
at  varying  amounts  above  that  selected 
for  the  annual  standard  It  is  unclear 
what  risks  might  have  been  associated 
with  such  peak  levels  had  the  long-term 
averages  in  these  areas  been  below  that 
selected  for  the  annual  standard. 
Regardless  of  this  uncertainty,  it  is  clear 
that  reducing  the  annual  concentrations 
in  such  areas  to  that  of  the  annual 
standard  would  reduce  the  risk 
associated  with  peak  days,  whatever  the 
magnitude,  as  well  as  that  associated 
with  the  far  more  numerous  days  with 
concentrations  near  the  annual  average. 
Given  these  uncertaintiec  and  the 
significant  degree  of  protection  afforded 
by  the  aimual  standard,  the 
Administrator  is  persuaded  that  it  is 
appropriate  to  adopt  a  different 
approach  for  selecting  the  levels  of  the 
24-hour  standard  than  the  one 
proposed. 

In  making  a  final  decision  on  an 
appropriate  level  for  the  24-hour 
standard,  the  Administrator  considered 


several  key  factors:  the  significant 
protection  afforded  against  short-term 
exposures  by  the  aimual  PM2.5  standard; 
the  role  of  the  24-hour  standard  in 
providing  supplemental  protection 
against  peak  exposures  not  addressed  by 
the  annual  standard;  the  air  quality  and 
effects  information  in  the  studies  cited 
above;  the  uncertainties  in  the  risks 
associated  with  infrequent  and  isolated 
peak  exposures  in  areas  that  meet  the 
annual  standard;  the  range  of  levels 
recommended  by  EPA  staff  and  CASAC 
panel  members;  and  the  extensive 
public  comment  on  the  alternative 
levels  proposed,  which  ranged  between 
20  and  65  Mg/m^.  Because  of  the 
approach  of  establishing  the  annual 
standard  as  the  controlling  standard, 
and,  in  particular,  the  decision  to  set  the 
level  at  the  lower  end  of  the  annual 
range,  there  is  no  need  to  consider 
levels  in  the  lower  portion  of  the  24- 
hour  range  below  the  level  proposed. 
Therefore,  the  Administrator  focused  on 
evaluating  the  margin  of  safety 
associated  with  levels  between  50  and 
65  jig/m'. 

As  has  been  discussed  in  previous 
units,  the  extent  of  total  risk  over  the 
course  of  a  year  associated  solely  with 
a  limited  number  of  peak  exposures  is 
imcertain,  but  it  is  considerably  smaller 
than  that  associated  with  the  entire  air 
quality  distribution.  Further,  the  risk 
associated  with  infrequenMfteak  24-hour 
exposures  in  otherwise  clean  areas  is 
not  well  enough  understood  at  this  time 
to  provide  a  basis  for  selecting  the  more 
restrictive  levels  in  the  range  of  50  to  65 
Hg/m'.  On  the  other  hand,  it  is  clear  that 
any  standard  level  within  this  range 
would  provide  some  margin  of  safety. 
Taking  into  account  the  factors  ouUined 
above,  the  Administrator  has  concluded 
that  a  24-hour  standard  at  the  level  of 
65  Mg/m^  would  provide  an  effective 
limit  in  the  role  as  a  supplement  to  the 
annual  standard.  This  level  is  at  the 
upper  end  of  the  range  recommended  by 
staff  and  most  CASAC  panel  members, 
and  below  the  levels  suggested  by  some 
CASAC  panel  members  and  by  a 
number  of  public  commenters. 
Although  this  level  is  not  risk  free,  the 
Administrator  believes  that  it  would 
provide  an  appropriate  degree  of 
additional  protection  over  that  provided 
by  the  annual  PM2.J  standard. 
Accordingly,  after  weighing  these 
factors  in  light  of  the  scientific 
imcertainties,  the  Administrator 
believes  that  a  98*  percentile  24-hour 
PM2.5  standard  of  65  jig/m^  would 
provide  an  adequate  margin  of  safety 
against  infrequent  or  isolated  peak 
concentrations  that  could  occur  in  areas 


that  attain  the  annual  standard  of  15  )ig/ 
m'. 

In  the  Administrator's  judgment,  the 
factors  discussed  above  provide  ample 
reason  to  believe  that  both  annual  and 
24-hour  PM2.}  standards  are  appropriate 
to  protect  public  health  from  adverse 
health  effects  associated  with  short-  and 
long-term  exposures  to  ambient  fine 
particles.  Further,  she  believes  these 
factors  provide  a  clear  basis  for  judging 
that  an  annual  PM2.5  standard  set  at  15 
pg/m^,  in  combination  with  a  24-hour 
standard  set  at  65  jig/m\  will  protect 
public  health  with  an  adequate  margin 
of  safety. 

G.  Conclusions  Regarding  the  Current 
PMio  Standards 

1.  Avenging  time  and  form.  In 
conjunction  with  PM2  5  standards,  the 
new  function  of  PMio  standard(s)  is  to 
protect  against  potential  effects 
associated  with  coarse  fraction  particles 
in  the  size  range  of  2.5  to  10  jun.  Coarse 
fraction  particles  are  plausibly 
associated  with  certain  effects  from  both 
long-  and  short-term  exposures  (EPA 
1996a,b).  Based  on  qualitative 
considerations,  deposition  of  coarse 
fraction  particles  in  the  respiratory 
system  could  be  expected  to  aggravate 
effects  in  individuals  with  asthma.  The 
Criteria  Document  and  Staff  Paper 
found  support  for  this  expectation  in 
limited  epidemiological  evidence  on  the 
effects  of  coarse  fraction  particles, 
suggesting  that  aggravation  of  asthma 
and  respiratory  infections  emd 
symptoms  may  be  associated  with  daily 
or  episodic  increases  in  PMio  that  are 
dominated  by  coarse  fraction  particles. 
The  potential  build-up  of  insoluble 
coarse  fraction  particles  in  the  lung  after 
long-term  exposures  to  high  levels 
should  also  be  considered. 

Based  on  assessments  of  the  available 
information  in  the  Criteria  Document 
and  Staff  Paper,  both  the  staff  and 
CASAC  recommended  retention  of  an 
annual  PMio  standard.  The  staff,  with 
CASAC  concurrence,  recommended 
retention  of  the  current  annual 
arithmetic  mean  form  of  the  standard, 
which  is  the  same  form  being  adopted 
for  the  annual  PM2_5  standard.  As  noted 
in  the  staff  assessment,  the  ciurent 
annual  PMio  standard  offers  substantial 
protection  against  the  effects  of  both 
long-  and  short-term  exposure  to  coarse 
fraction  particles.  Public  comment  was 
nearly  unanimous  in  recommending 
retention  of  this  standard.  The 
Administrator  therefore  has  decided  to 
continue  a  long-term  PMio  standard  as 
an  annual  arithmetic  mean,  averaged 
over  3  years. 

The  staff  and  CASAC  also 
recommended  that  consideration  be 
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given  to  retention  of  a  24-hour  standard 
to  provide  additional  protection  against 
potential  effects  of  short-term  exposures 
to  coarse  fraction  particles.  The  staff, 
with  CASAC  concurrence,  also 
recommended  that  if  a  24-hour  standard 
is  retained,  the  form  of  the  standard 
should  be  revised  to  provide  a  more 
robust  target  for  coarse  fraction  particle 
controls.  The  Administrator  originally 
proposed  a  98*  percentile  form  for  the 
24-hour  PMio  standard  based  primarily 
on  the  reasons  outlined  above  in  this 
unit  regarding  the  proposed  form  of  the 
24-hour  PM2  s  standard. 

The  EPA  received  few  comments 
supporting  elimination  of  the  24-hour 
PMio  standard.  The  main  exceptions 
were  some  industries,  most  notably  the 
mining  industry,  which  as  noted  above 
in  this  unit,  argued  that  the  available 
data  provide  little  evidence  for  coarse 
particle  effects  at  current  ambient  levels. 
These  groups,  who  generally  opposed 
PM2.5  standards,  also  argued  that  the 
daily  PMio  standard  could  be  eliminated 
if  PM;  5  standards  were  set.  Based  on  the 
potential  aggravation  of  respiratory 
symptoms  from  short-term  exposure  to 
coarse  fraction  particles  discussed  in  the 
Criteria  Document  and  by  numerous 
commenters.  as  well  as  the 
recommendations  of  a  majority  of 
CASAC  panelists  who  also  supported 
PM2  5  standards,  the  Administrator 
concludes  it  is  appropriate  to  retain  a 
24-hour  PMio  standard. 

In  general,  comments  received  on  the 
form  of  the  24-hour  PMio  standard 
paralleled  those  on  the  form  of  the  PM2.5 
standard.  Substantial  concerns  were 
expressed  by  environmental  groups, 
some  States,  and  others  that  the  98* 
percentile  would  not  provide  an 
adequate  limit  on  the  number  and 
magnitude  of  24-hour  peak  PMio 
excursions.  While  a  number  of  these 
commenters  suggested  keeping  the 
current  1-expected-exceedance  form. 
EPA  believes  that  a  concentration-  based 
percentile  form  offers  significant 
advantages,  as  outlined  above  in  this 
unit,  for  both  PM  indicators.  Some  air 
pollution  control  officials,  who  were 
concerned  about  the  extent  to  which  the 
24-hour  PMio  standard  would  be 
relaxed  under  the  proposed  form, 
suggested  consideration  of  a  99"' 
percentile  form  with  increased 
monitoring  as  an  appropriately 
protective  form.  Other  commenters. 
particularly  some  industry  groups  and 
some  States,  strongly  supported 
concentration-based  percentile  forms, 
with  some  recommending  consideration 
of  the  gs*  percentile  form. 

The  proposal  noted  that  a  percentile 
value  selected  closer  to  the  "tail"  of  the 
air  quality  distribution  (e.g..  a  99^  or 


greater  percentile)  would  not 
significantly  increase  stability  as 
compared  to  the  current  form.  However, 
an  association  of  8  State  air  pollution 
agencies  conunented  that  a  99'*' 
percentile  form  could  provide  increased 
stability  if  combined  with  a  daily  or  1- 
in-3-day  sampling  frequency  and  with 
greater  data  capture.  In  addition.  EPA 
notes  that  this  concentration-based  form 
is  inherently  more  stable  than  the 
current  exceedance-based  form. 

Many  of  these  and  other  commenters 
were  concerned  that  the  uncertainties  in 
the  available  scientific  information  on 
the  effects  of  coarse  particles  were  a 
reason  to  be  concerned  that,  assuming 
the  current  standard  level  was  kept,  a 
ga*  percentile  form  would  represent  a 
significant  relaxation  in  protection 
relative  to  the  current  standards.  Unlike 
the  situation  for  the  new  PM2  5 
standards,  in  the  case  of  the  PMio 
standards,  the  24-hour  standard  has 
generally  been  the  "controlling" 
standard,  making  changes  to  the  form  of 
the  24-hour  standard  potentially  more 
significant  to  the  overall  national  level 
of  protection  afforded.  Given  the 
uncertainties  in  the  available  scientific 
evidence  with  respect  to  the  potential 
health  effects  of  short-term  exposures  to 
coarse  fraction  particles,  the 
Administrator  is  persuaded  that  the 
somewhat  more  cautious  approach  with 
respect  to  revising  the  24-hour  PMio 
standard  recqpmiended  by  many 
commenters  is  appropriate.  The  only 
approaches  available  for  increasing  the 
extent  of  protection  for  this  standard  as 
compared  to  that  of  the  proposed 
standard  involve  modifying  the  form  or 
reducing  the  level.  For  reasons 
discussed  in  the  following  section,  the 
Administrator  believes  it  is  not 
appropriate  to  revise  the  level  of  the 
standard.  In  order  to  provide  adequate 
protection  against  the  potential  risk 
associated  with  multiple  short-term 
peak  exposures  to  coarse  fraction 
particles,  the  Administator  accepts 
commenters'  recommendations  to 
decrease  the  frequency  of  peak  values, 
while  still  providing  for  a  more  stable 
control  target  than  afforded  by  the 
ciurent  1-expected-exceedance  form. 
Therefore,  the  Administrator  concludes 
that  the  99*  percentile  concentration- 
based  form,  averaged  over  3  years,  and 
combined  with  more  frequent  sampling, 
would  be  an  appropriate  form  for  a  24- 
hour  PMio  standard. 

2.  Levels  for  the  annual  and  24-hour 
PMio  standards — a.  Annual  PMio 
standard.  As  a  result  of  the  more  limited 
information  for  coarse  fraction  particles, 
the  Administrator's  approach  for 
selecting  a  level  of  the  standard  is 
directly  related  to  the  approach  taken  in 


the  last  review  of  the  PM  NAAQS.  In 
that  review,  evidence  from  limited 
quantitative  studies  was  used  in 
conjunction  with  support  from  the 
qualitative  literature  in  selecting  the 
level  of  the  current  annual  PMio 
standard.  In  the  current  review,  the  staff 
assessment  of  the  major  quantitative 
basis  for  the  level  of  that  standard  (Ware 
et  al..  1986).  together  with  a  more  recent 
related  study  (Dockery  et  al..  1989). 
recommended  the  same  range  of  levels 
of  concern  (40  to  50  ^ig/m^)  as  in  the 
1986  staff  paper.  The  staff  concludes 
that  it  is  possible,  but  not  certain,  that 
coarse  fraction  particles,  in  combination 
with  fine  particles,  may  have  influenced 
the  observed  effects  at  these  levels. 
Based  on  particle  deposition 
considerations,  it  is  possible  that 
cumulative  deposition  of  coarse  fraction 
particles  could  be  of  concern  in 
children,  who  are  more  prone  to  be 
active  outdoors  than  sensitive  adult 
populations. 

Qualitative  evidence  of  other  long- 
term  coarse  particle  effects,  most 
notably  from  long-term  build-up  of 
silica-containing  materials,  supports  the 
need  for  a  long-term  standard,  but  does 
not  provide  evidence  of  effects  below 
the  range  of  40  to  50  jig/m^  (U.S.  EPA, 
1996a.  p.  13-79).  The  staff  concludes 
that  the  qualitative  evidence  with 
respect  to  biological  aerosols  also 
supports  the  need  to  limit  coarse 
materials,  but  should  not  form  the  major 
basis  for  a  national  standard  (U.S.  EPA. 
1996a,  p.  13-79).  In  addition,  staff  notes 
that  the  nature  and  distribution  of  such 
materials,  which  vary  from  endemic 
fungi  (e.g..  valley  fever)  to  pollens  larger 
than  10  Jim.  are  not  appropriately 
addressed  by  traditional  air  pollution 
control  programs. 

Based  on  its  review  of  the  available 
information.  CASAC  found  "a 
consensus  that  retaining  an  annual  PMio 
NAAQS  at  the  current  level  is 
reasonable  at  this  time"  (Wolff.  1996b). 
With  few  exceptions,  public  comments 
supported  levels  at  least  as  stringent  as 
the  current  annual  PMio  standard.*' 
Taking  into  account  these  comments 
and  the  above  considerations,  as  more 
fully  detailed  in  the  Staff  Paper  and  the 


♦^  Some  commenters,  including  some 
environmental  groups  and  the  State  of  California 
(Cal  EPA.  1997),  suggested  that  the  large  number  of 
recent  studies  showing  effects  at  PMio  levels  below 
the  current  standards  provides  a  t>asis  for 
establishing  stricter  annual  and  24-hour  PMio 
standards,  in  conjunction  with  PM2.5  standards.  As 
discussed  in  Units  Il.B.  and  C.  of  this  preamble, 
while  these  studies  could  be  used  either  to  tighten 
the  PMio  standards  or  to  add  standards  that  tighten 
control  of  the  fine  fraction  of  PMio.  the  weight  of 
evidence  from  all  of  the  relevant  information  more 
readily  supports  the  development  of  additional 
protection  for  the  PM2J  fraction. 
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CASAC  recommendations,  the 
Administrator  has  decided  to  retain  the 
ciurent  aimual  PMio  standard  of  50  ng/ 
m'  to  protect  against  the  known  and 
potential  effects  of  long-term  exposure 
to  coarse  fraction  particles, 

b.  24  hour  PMio  standard.  As     •» 
discussed  above  in  this  unit.  EPA  staff 
and  CASAC  also  recommended  that 
consideration  be  given  to  a  24-hour 
standard  for  coarse  fraction  particles  as 
measured  by  PMio.  Unlike  the  case  for 
the  annual  standard,  however,  the  staff 
found  that  the  original  quantitative  basis 
for  the  level  of  the  current  24-hour  PMio 
standard  (150  fig/m')  is  no  longer 
appropriate.  Instead,  the  staff  found  that 
the  main  quantitative  basis  for  a  short- 
term  standard  is  provided  by  the  two 
recent  commimity  studies  of  exposure 
to  fugitive  dtist  (Gordian  et  al..  1996; 
Hefflin  et  al..  1994).  Because  these 
studies  reported  multiple  large 
exceedances  of  the  ciurent  24-hour 
standard,  and  because  of  limitations  in 
the  studies  themselves,  the  staff 
concluded  that  they  provide  no  basis  to 
lower  the  level  of  the  standard  below 
150  Mg/m-^.  Moreover,  staff  concluded 
that  none  of  the  qualitative  literature 
regarding  the  potential  effects  of  short- 
term  exposure  to  coarse  particles 
provides  a  basis  for  a  lower  standard 
level.  Both  EPA  staff  and  CASAC 
recommended  that  if  a  24-hour  PMio 
standard  is  retained,  the  level  of  the 
standard  should  be  maintained  at  150 
jig/m-'.  although  with  a  revised  form. 
Beyond  the  comments  summarized 
above  recommending  elimination  of  the 
24-hour  standard,  no  commenters 
recommended  a  less  stringent  level, 
while  some  others,  as  summarized 
above  in  this  unit,  recommended  more 
stringent  levels.  Most  comments  favored 
the  current  level. 

Having  considered  these  factors  and 
the  public  comments,  the  Administrator 
judges  that,  retention  of  a  24-hour  PMio 
standard  at  the  level  of  150  ji/m'  with 
a  99*  percentile  form  is  appropriate  and 
will  provide  adequate  protection  against 
the  known  and  potential  effects  of  short- 
term  coarse  fraction  particle  exposures 
that  have  been  identified  to  date  in  the 
scientific  literature. 

H.  Final  Decisions  on  Primary  PM 
Standards 

For  the  reasons  discussed  above  in 
this  unit,  and  taking  into  account  the 
information  and  assessments  presented 
in  the  Criteria  Document  and  the  Staff 
Paper,  the  advice  and  recommendations 
of  CASAC,  and  public  comments 
received  on  the  proposal,  the 
Administrator  is  revising  the  current  PM 
NAAQS  by  adding  new  PM2.5  standards 
and  by  revising  the  form  of  the  ciurent 


24-hoiir  PMio  standard.  Specifically,  the 
Administrator  is  making  the  following 
revisions: 

(1)  The  suite  of  PM  standards  is 
revised  to  include  an  annual  primary 
PM2,5  standard  and  a  24-hour  PM2.5 
standard, 

(2)  The  aimual  PM2.5  standard  is  met 
when  the  3-year  average  of  the  annual 
arithmetic  mean  PM2.5  concentrations, 
from  single  or  multiple  community- 
oriented  monitoij  (in  accordance  with 
EPA's  final  rule  on  monitoring  siting 
guidance.  40  CFR  part  58.  published  in 
a  separate  document  elsewhere  in  this 
issue  of  the  Federal  Register)  is  less 
than  or  equal  to  15  Jig/m'.  with 
fractional  parts  of  0.05  or  greater 
rounding  up, 

(3)  The  24-hour  PM2  5  standard  is  met 
when  the  3-year  average  of  the  98* 
percentile  of  24-hour  PM2.5 
concentrations  at  each  population- 
oriented  monitor  within  an  area  is  less 
than  or  equal  to  65  >ig/m'.  with 
fractional  parts  of  0.5  or  greater 
rounding  up. 

(4)  The  form  of  the  current  24-hour 
PMio  standard  is  revised  to  be  based  on 
the  3-year  average  of  the  99*  percentile 
of  24-hour  PMio  concentrations  at  each 
monitor  within  an  area. 

In  addition,  the  Administrator  is 
retaining  the  current  annual  PMio 
standard  at  the  level  of  50  ng/m^,  which 
is  met  when  the  3-year  average  of  the 
aimual  arithmetic  mean  PMio 
concentrations  at  each  monitor  within 
an  area  is  less  than  or  equal  to  50  \ig/ 
m\  with  fractional  parts  of  0.5  or  greater 
rounding  up. 

As  discussed  below  in  Units  V.  and 
VI.  of  this  preamble,  data  handling 
conventions  and  completeness  criteria 
for  the  revised  standards  are  being 
established  (40  CFR  part  50,  Appendix 
N),  The  reference  method  for  monitoring 
PM  as  PMio  for  the  revised  standards 
has  been  established  (40  CFR  part  50, 
Appendix  M).  A  new  reference  method 
is  being  established  for  monitoring  PM 
as  PM2.5  (40  CFR  part  50.  Appendix  L), 
In  a  separate  document  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  providing  opportunity 
for  public  comment  on  supplemental 
information  relating  to  the  new 
reference  method  for  monitoring  PM  as 
PM2.5  (40  CFR  part  50,  Appendix  L), 

As  indicated  previously,  EPA  plans  to 
propose  related  revisions  to  the 
Pollutant  Standards  Index  for  PM  (40 
CFR  58.50)  and  the  significant  harm 
level  program  (40  CFR  51.66)  at  a  later 
date. 


m.  Rationale  for  the  Secondary 
Standards 

The  Criteria  Document  and  Staff 
Paper  examined  the  effects  of  PM  on 
such  aspects  of  public  welfare  as 
visibility,  materials  damage,  and  soiling. 
The  following  discussion  of  the 
rationale  for  revising  the  secondary 
standards  for  PM  focuses  on  those 
considerations  most  influential  in  the 
Administrator's  decision. 

A.  Need  for  Revision  of  the  Current 
Secondary  Standards 

1.  Visibility  impairment.  This  unit  of 
the  document  presents  the 
Administrator's  decision  to  address  the 
welfare  effects  of  PM  on  visibility  by 
setting  secondary  standards  identical  to 
the  suite  of  PM2  5  primary  standards,  in 
conjunction  with  the  establishment  of  a 
regional  haze  program  under  section 
169A  of  the  Act.**  In  the 
Administrator's  judgment,  this  approach 
is  the  most  effective  way  to  address 
visibility  impairment  given  the  regional 
variations  in  concentrations  of  non- 
anthropogenic  PM  as  well  as  other 
regional  factors  that  affect  visibility, 
such  as  humidity.  By  augmenting  the 
protection  provided  by  secondary 
standards  set  identical  to  the  suite  of 
PM2.5  primary  standards  with  a  regional 
haze  program,  the  Administrator 
believes  that  an  appropriate  degree  of 
visibility  protection  can  be  achieved  in 
the  various  regions  of  the  country. 

In  coming  to  this  decision,  the 
Administrator  took  into  account  several 
factors,  including:  The  pertinent 
scientific  and  technical  information  in 
the  Criteria  Document  and  Staff  Paper, 
difficulties  inherent  in  attempting  to 
establish  national  secondary  standards 
to  address  visibility  impairment,  the 
degree  of  visibility  improvement 
expected  through  attainment  of 
secondary  standards  equivalent  to  the 
suite  of  PM2.5  primary  standards,  the 
effectiveness  of  addressing  the  welfare 
effects  of  PM  on  visibility  through  the 
combination  of  a  regional  haze  program 
and  secondary  standards  for  PM2.5 
equivalent  to  the  suite  of  primary 
standards,  and  comments  received 
during  the  public  comment  period.  The 
Administrator's  consideration  of  each  of 
these  factors  is  discussed  below  in  this 
unit. 

The  Administrator  first  concluded, 
based  on  information  presented  and 
referenced  in  the  Criteria  Document  and 


*»  Congress  adopted  section  169A  of  the  Act 
because  of  concern  that  the  NAAQS  and  Prevention 
of  Significant  Deterioration  programs  might  not 
provide  adequate  visibility'  protection  nationally, 
particularly  for  "areas  of  great  scenic  importance." 
See  H.R.  Rep.  No.  95-294,at  203-205  (1977). 
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Staff  Paper,  that  particulate  matter  can 
and  does  produce  adverse  effects  on 
visibility  in  various  locations, 
depending  on  the  PM  concentrations 
involved  and  other  factors  discussed 
below.  It  has  been  demonstrated  that 
impairment  of  visibility  is  an  important 
effect  of  PM  on  public  welfare,  and  that 
it  is  experienced  throughout  the  United 
States,  in  multi-state  regions,  urban 
areas,  and  remote  mandatory  Class  I 
Federal  areas-*^  alike.  Visibility  is  an 
important  welfare  effect  because  it  has 
direct  significance  to  people's 
enjoyment  of  daily  activities  in  all  parts 
of  the  country.  Individuals  value  good 
visibility  for  the  well-being  it  provides 
them  directly,  both  where  they  live  and 
work,  and  in  places  where  they  enjoy 
recreational  opportunities.  Visibility  is 
highly  valued  in  significant  natural 
areas,  such  as  national  parks  and 
wilderness  areas,  because  of  the  special 
emphasis  given  to  protecting  these  lands 
now  and  for  future  generations.  The 
Criteria  Document  cites  many  studies 
designed  to  quantify  the  benefits 
associated  with  improvements  in 
visibility. 

The  Administrator  considered 
information  from  the  Staff  Paper  and 
Criteria  Document  regarding  the  effect 
of  the  composition  of  particulate  matter 
on  visibility.  Visibility  conditions  are 
determined  by  the  scattering  and 
absorption  of  light  by  particles  and 
gases,  from  both  natural  and 
anthropogenic  sources.  Visibility  can  be 
described  in  terms  of  visual  range,  light 
extinction,  or  deciview^.  The  classes  of 
fine  particles  principally  responsible  for 
visibility  impairment  are  sulfates, 
nitrates,  organic  matter,  elemental 
carbon  (soot),  and  soil  dust.  Fine 
particles  are  more  efficient  per  unit 
mass  at  scattering  hght  than  coarse 
particles.  The  scattering  efficiency  of 
certain  classes  of  fine  particles,  such  as 
sulfates,  nitrates,  and  some  organics, 
increases  as  relative  humidity  rises 


"  There  are  1 56  mandatory  Class  I  Federal  areas 
protected  by  the  visibility  provisions  io  sections 
169A  and  169B  of  the  Act  These  areas  are  defined 
in  section  162  of  the  Act  as  those  national  parks 
exceeding  6,000  acres,  wilderness  areas  and 
memorial  parks  exceeding  5.000  seres,  and  all 
international  parks  which  were  in  existence  on 
August  7.  1977. 

**  Visual  range  can  be  defined  as  the  maximum 
distance  at  which  one  can  identify  a  black  object 
against  the  horizon  sky.  It  is  typically  described  in 
miles  or  kilometers.  Light  extinction  is  the  sum  of 
light  scattering  and  absorption  by  particles  and 
gases  in  the  atmosphere.  It  is  typically  expressed  in 
terms  of  inverse  megameters  (Mm  ').  with  larger 
values  representing  poorer  visibility.  The  deciview 
metric  describes  perceived  visual  changes  in  a 
linear  fashion  over  its  entire  range,  analogous  to  the 
decibel  scale  for  sound.  A  deciview  of  0  represents 
pristine  conditions.  Under  many  scenic  conditions, 
a  change  of  1  deciview  is  considered  perceptible  by 
the  average  person. 


because  these  particles  can  absorb  water 
and  grow  to  sizes  comparable  to  the 
wavelength  of  visible  light.  In  addition 
to  limiting  the  distance  that  one  can  see, 
the  scattering  and  absorption  of  light 
caused  by  air  pollution  can  also  degrade 
the  color,  clarity,  and  contrast  of  scenes. 

The  Administrator  next  considered 
what  would  be  an  appropriate  level  for 
a  secondary  standard  to  address  adverse 
effects  of  particulate  matter  on  visibility. 
The  determination  of  a  single  national 
level  is  complicated  bjf  regional 
differences  in  visibility  impairment  due 
to  several  factors,  including  background 
and  current  levels  of  PM,  composition 
of  particulate  matter,  and  average 
relative  humidity. 

The  Criteria  Document  and  Staff 
Paper  describe  estimated  backgroimd 
levels  of  PM  and  natural  light 
extinction.  In  the  United  States, 
estimated  annual  mean  background 
levels  of  PM2.3  are  significantly  lower  in 
the  West  than  in  the  East.  Based  on 
estimated  background  fine  particle  and 
light  extinction  levels  summarized  in 
Table  Vin-2  of  the  Staff  Paper,  naturally 
occurring  visual  range  in  the  East  is 
approximately  105  to  195  kilometers, 
whereas  in  the  West  it  is  approximately 
190  to  270  kilometers.  This  significant 
regional  difference  in  estimated 
background  conditions  results  from  two 
main  factors.  First,  in  the  western 
United  States,  visibility  is  more 
sensitive  to  an  additional  1-2  pg/m^  of 
PM2  5  in  the  atmosphere  than  in  the 
eastern  United  States.  Secondly,  light 
scattering  is  increased  for  certain 
particles  (e.g.,  sulfates,  nitrates,  and 
some  organics)  due  to  higher  average 
relative  humidity  in  the  East. 

The  combination  of  naturally 
occurring  and  manmade  emissions  also 
leads  to  significant  differences  in 
current  visibility  conditions  between 
the  eastern  United  States,  23-39 
kilometers  average  visual  range,  and 
western  United  States,  55-150 
kilometers  average  visual  range.  Table 
Vin-4  of  the  Staff  Paper  indicates  that 
the  current  level  of  annual  average  light 
extinction  in  several  western  locations, 
such  as  the  Colorado  Plateau,  is  about 
equal  to  the  level  of  background  light 
extinction,  i.e.,  the  level  generally 
regarded  as  representing  the  absence  of 
anthropogenic  emissions  in  North 
America,  in  the  East.  This  regional 
difference  is  due  to  higher  background 
particle  concentrations  in  the  East,  a 
composition  of  fine  particles  in  the  East 
that,  in  association  with  higher  eastern 
humidity  levels,  is  more  efficient  at 
light  scattering,  and  significantly  lower 
concentrations  of  anthropogenic  PM  in 
remote  western  locations  as  compared 
with  remote  eastern  sites. 


Because  of  these  regional  differences, 
it  is  the  Administrator's  judgment  that 
a  national  secondary  standsu-d  intended 
to  maintain  or  improve  visibility 
conditions  on  the  Colorado  Plateau  or 
other  parts  of  the  West  would  have  to   • 
be  sdt  at  or  even  below  natural 
background  levels  in  the  East,  which 
would  effectively  require  elimination  of 
all  eastern  anthropogenic  emissions. 
Conversely,  a  national  secondary 
standard  that  would  achieve  an 
appropriate  degree  of  visibility 
improvement  in  the  East  would  permit 
further  degradation  in  the  West.  Due  to 
this  regional  variability  in  visibility 
conditions  created  by  differing 
background  fine  particle  levels,  fine 
particle  composition,  and  humidity 
effects,  the  Administrator  finds  that 
addressing  visibility  solely  through 
setting  more  stringent  national 
secondary  standards  would  not  be  an 
appropriate  means  to  protect  the  public 
welfare  from  adverse  impacts  of  PM  on 
visibility  in  all  parts  of  the  country.*' 
Aside  from  the  problem  of  regional 
variability,  the  Administrator  has  also 
determined  that  the  Agency  currently 
lacks  sufficient  information  to  establish 
a  level  for  a  national  secondary  standard 
that  would  represent  a  threshold  above 
which  visibility  conditions  would 
always  be  adverse  and  below  which 
visibility  conditions  would  always  be 
acceptable.  Because  visibility  varies  not 
only  with  PM  concentration,  but  also 
with  PM  composition  and  humidity 
levels,  attaining  even  a  low 
concentration  of  fine  particles  might  or 
might  not  provide  adequate  protection, 
depending  on  these  factors. 

"The  Administrator  next  assessed 
potential  visibility  improvements^^  that 
would  result  from  attainment  of  the  new 
primary  standards  for  PM2  5.  The 
spatially  averaged  form  of  the  annual 
standard  is  well  suited  to  the  protection 
of  visibility,  which  involves  effects  of 
PM  throu^out  an  extended  viewing 
distance  across  an  urban  area.  Indeed,  as 


**  Congress  adopted  a  visibility  protection 
program  in  section  169A  of  the  Act  because  it 
recognized  the  impracticability  of  revising  the 
NAAQS  to  protect  visibility  in  all  areas  of  the 
country:  "It  would  be  impracticable  to  require  a 
major  city  such  as  New  York  or  Los  Angeles  to  meet 
the  same  visibility  standards  as  the  Grand  Canyon 
and  Yellowstone  Park."  See  H.R.  Rep.  No.  95-294 
at  205.  (1977) 

50  Estimates  of  annual  average  visibility 
improvements  assume  that,  on  a  percentage  basis, 
the  reduction  for  each  fine  particle  component  is 
equal  to  the  %  reduction  in  the  mass  of  fine 
particles,  and  that  the  overall  light  extinction 
efficiency  of  the  fine  particle  pollutant  mix  does  not 
change.  Further,  for  the  estimates  presented  here, 
the  reductions  in  fine  mass  at  monitored  locations 
are  assumed  to  reflect  the  spatial  average 
concentrations  through  the  viewing  distance. 
(Damberg  and  Polkowsky.  1996.) 
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the  generally  controlling  standard 
focused  on  reducing  urban  and  regional 
scale  fine  particle  levels,  most  of  the 
visibility  protection  provided  by  the 
PM2  5  primary  standards  would  be 
derived  from  the  annual  standard.  In 
many  cities  having  annual  mean  PM2.S 
concentrations  exceeding  17  ng/m', 
improvements  in  annual  average 
visibility  resulting  from  attainment  of 
the  new  annual  PM2  5  primary  standard 
are  expected  to  be  perceptible  (i.e.,  to 
exceed  1  deciview).  Based  on  annual 
mean  PM2  5  data  reported  in  Table  12- 
2  of  the  Criteria  Document  and  Table  V- 
12  in  the  Staff  Paper,  many  cities  in  the 
Northeast,  Midwest,  and  Southeast,  as 
well  as  Los  Angeles,  would  be  expected 
to  see  perceptible  improvement  in 
visibility  if  the  armual  PM2  5  primary 
standard  is  attained. 

In  Washington,  DC,  for  example, 
where  the  IMPROVE  network*'  shows 
aimual  mean  PM2.5  concentrations  at 
about  19  Jig/m^  during  1992-1995, 
approximate  aimual  average  visibility 
would  be  expected  to  improve  from  21 
km  visual  range  (29  deciview)  to  27  km 
(27  deciview).  Annual  average  visibility 
in  Philadelphia,  where  annual  PM2  5 
levels  have  been  recently  measured  at 
17  jig/m',  would  be  expected  to  change 
from  about  24  to  27  km.  an 
improvement  of  about  1  deciview.  In 
Los  Angeles,  where  recent  data  shows 
aimual  mean  PM2.S  concentrations  at 
approximately  30  ng/m^,  visibility 
would  be  expected  to  improve  from 
about  19  to  34  km  (30  to  24  deciview) 
if  the  new  annual  primary  PM2J 
standard  is  attained. 

It  is  important  to  note  that  some  urban 
areas,  many  in  the  eastern  United  States, 
would  be  expected  to  have  annual  mean 
PM2.5  concentrations  reduced  below  the 
primary  standard  level  of  15  Jig/m^ 
when  implementation  of  regional 
control  strategies  for  PM  and  other  air 
quality  programs,  such  as  those 
addressing  acid  rain  and  mobile 
sources,  are  taken  into  account  together. 
On  the  other  hand,  some  urban  areas 
with  annual  PM2  5  levels  at  or  below  the 
15  pg/m^  level  would  be  expected  to  see 
little,  if  any.  improvement  in  annual 
average  visibility.  This  may  be 
particularly  true  of  certain  western 
urban  areas  that  are  dominated  by 
coarse  rather  than  fine  particles. 

The  Administrator  also  considered 
the  potential  effect  on  urban  visibility  if 
the  24-hour  98th  percentile  PM2J 
standard  of  65  m^  is  attained.  In  areas 


"  IMPROVE  (Interagency  Monitoring  of 
PROtected  Visual  Environments)  is  a  visibility 
monitoring  network  managed  cooperatively  by  EPA. 
Federal  land  management  agencies,  and  State 
representatives.  An  analysis  of  IMPROVE  data  for 
1992-1995  is  found  in  Sisler  et  al.  (1996). 


with  violations  caused  by  localized  hot 
spots,  the  24-hour  standard  might  have 
little  effect  other  than  on  visible  source 
emissions.  In  other  areas,  for  example, 
with  seasonally  high  woodsmoke,  a 
more  areawide  improvement  is  possible. 
In  such  urban  areas,  attainment  of  the 
24-hour  standard  would  be  expected  to 
reduce,  to  some  degree,  the  number  and 
intensity  of  "bad  visibility"  days,  i.e., 
the  20%  of  days  having  the  greatest 
impairment  over  the  course  of  a  year. 
For  example,  maximum  24-hour  PM2  5 
concentrations  have  been  recorded  in 
recent  years  at  over  140  fig/m^  at  several 
California  locations.  If  the  level  and 
frequency  of  peak  PM  concentrations 
are  reduced,  improvements  would  be 
expected  in  those  days  where  visibility 
is  worst,  even  in  urban  areas  having 
annual  averages  below  the  annual  PM2.S 
primary  standard. 

Having  concluded  that  attainment  of 
the  annual  and  24-hour  PM2.5  primary 
standards  woiUd  lead  to  visibility 
improvements  in  many  eastern  and 
some  western  urban  areas,  the 
Administrator  also  considered  potential 
improvements  to  visibility  on  a  regional 
scale.  In  the  rural  East,  attainment  of  the 
PM2  s  primary  standards  could  result  in 
regional  visibility  improvement,  e.g.,  in 
certain  mandatory  Class  I  Federal  areas 
such  as  Shenandoah  and  Great  Smoky 
Mountains  National  Park,  if  regional 
control  strategies  are  adopted  and 
carried  out  in  order  to  reduce  the  impact 
of  long-range  transport  of  fine  particles 
such  as  sulfates.  Fine  particle  emission 
reductions  achieved  by  other  air  quality 
programs,  such  as  those  to  reduce  acid 
rain  or  mobile  source  emissions,  are  also 
expected  to  improve  Eastern  regional 
visibility  conditions  (U.S.  EPA,  1993). 
In  the  West,  strategies  to  attain  the 
primary  PM2.S  standards  are  less  likely 
to  significantly  improve  visibility  on  a 
regional  basis.  However,  areas 
downwind  from  large  urban  areas,  such 
as  Southern  California,  would  likely  see 
some  improvement  in  annual  average 
visibility. 

Based  on  the  foregoing,  the 
Administrator  concludes  that 
attainment  of  PM2.5  secondary  standards 
set  at  the  level  of  the  primary  standards 
for  PM2.5  would  be  expected  to  result  in 
visibility  improvements  in  the  eastern 
United  States  at  both  urban  and  regional 
scales,  but  little  or  no  change  in  the 
western  United  States  except  in  and 
near  certain  urban  areas.  Additionally, 
the  Administrator  determined  that 
attainment  of  secondary  standards 
equivalent  to  the  suite  of  PM2.5  primary 
standards  for  particulate  matter  woidd 
address  some  but  not  all  of  the  effects 
of  particulate  matter  on  visibility.  The 


extent  to  which  these  effects  would  be 
addressed  is  expected  to  vary  regionally. 

The  Administrator  then  considered 
the  potential  effectiveness  of  a  regional 
haze  program  to  address  the  remaining 
effects  of  particulate  matter  on  visibility 
(i.e..  those  that  would  not  be  addressed 
through  attainment  of  secondary 
standards  identical  to  the  suite  of  PM2J 
primary  standards).  A  program  to 
address  the  widespread,  regionally 
uniform  type  of  haze  caused  by  a 
multitude  of  sources  is  required  by 
sections  169A  and  169B  of  the  Act.  In 
1977,  Congress  established  as  a  national 
goal  "the  prevention  of  any  future,  and 
the  remedying  of  any  existing, 
impairment  of  visibility  in  mandatory 
Class  I  Federal  areas  which  impairment 
re<'!'     from  manmade  air  pollution", 
se   .1      169A(a)(l)of  the  Act.  TheEPA 
is  required  by  section  169A(a)(4)  of  the 
Act  to  promulgate  regulations  to  ensure 
that  "reasonable  progress  "  is  achieved 
toward  meeting  the  national  goal.  EPA 
originally  deferred  establishment  of  a 
program  to  address  regional  haze  in 
1980  due  to  the  need  for  greater 
scientific  and  technical  knowledge,  but 
the  current  Criteria  Document  and  Staff 
Paper  cite  information  supporting  the 
Administrator's  conclusion  that  the 
scientific  state  of  understanding  and 
analytical  tools  are  now  adequate  to 
develop  such  a  program.  Because 
regional  emission  reductions  are  needed 
to  make  visibility  improvements  in 
mandatory  Class  I  Federal  areas,  the 
structure  and  requirements  of  sections 
169A  and  169B  of  the  Act.  provide  for 
visibility  protection  programs  that  can 
be  more  responsive  to  the  factors 
contributing  to  regional  differences  in 
visibility  than  can  programs  addressing 
a  nationally  applicable  secondary 
NAAQS.  The  visibility  goal  is  more 
protective  than  a  secondary  NAAQS 
since  the  goal  addresses  any  man-made 
impairment  rather  than  just  impairment 
at  levels  determined  to  be  adverse. 

Thus,  an  important  factor  considered 
in  this  review  is  whether  a  regional  haze 
program,  in  conjunction  with  secondary 
standards  set  identical  to  the  suite  of 
PM2.5  primary  standards,  would  provide 
appropriate  protection  for  visibility  in 
non-Class  I  areas.  The  Administrator 
continues  to  believe  that  the  two 
programs  and  associated  control 
strategies  should  provide  such 
protection  due  to  the  regional 
approaches  needed  to  manage  emissions 
of  pollutants  that  impair  visibility  in 
many  of  these  areas.  Regional  strategies 
implemented  to  attain  the  NAAQS,  meet 
other  air  program  goals,  and  make 
reasonable  progress  toward  the  national 
visibility  goal  in  mandatory  Class  I 
Federal  areas  are  expected  to  improve 
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visibility  in  many  urban  and  non-Class 
I  areas  as  well.  The  following 
recommendation  from  the  1993  report  of 
the  National  Research  Council, 
Protecting  Visibility  in  National  Parks 
and  Wilderness  Areas,  addresses  this 
point: 

Efforts  to  improve  visibility  in  Class  I  areas 
also  would  benefit  visibility  outside  these 
areas.  Because  most  visibility  impairment  is. 
regional  in  scale,  the  same  haze  that  degrades 
visibility  within  or  looking  out  from  a 
national  park  also  degrades  visibility  outside 
it.  Class  I  areas  cannot  be  regarded  as 
potential  islands  of  clean  air  in  a  polluted 
sea. 

Before  making  a  final  decisions  on  the 
secondary  standards,  the  Administrator 
also  considered  a  number  of  public 
comments  that  addressed  this  aspect  of 
the  proposal.  Some  commenters 
suggested  setting  secondary  standards 
for  PM2  5  more  stringent  than  the 
proposed  primary  standards  for  the 
purpose  of  addressing  visibility 
impairment  and  other  environmental 
effects.  For  the  reasons  discussed  above 
in  this  unit,  however,  the  Administrator 
has  concluded  that  this  may  not  be  an 
effective  and  would  not  be  an 
appropriate  means  of  protecting  against 
visibility  impairment  in  all  parts  of  the 
country.  Other  commenters  raised  the 
possibility  of  establishing  a  nationally 
applicable  secondary  standard  defined 
as  a  "floor."  or  increment,  above 
regionally  specific  background  levels  of 
PM2  5  or  associated  visibility.  Although 
this  idea  is  of  interest  and  may  warrant 
further  study,  the  Administrator 
determined  that  it  was  not  appropriate 
to  pursue  such  am  approach  at  this  time 
for  two  principal  reasons.  First,  the 
Agency  does  not  currently  have 
adequate  scientific  information  to 
establish  a  specific  floor  or  increment 
level  that  would  protect  against  adverse 
effects  nationally,  nor  is  it  clear  as  a 
conceptual  matter  whether  further 
information  would  support  selection  of 
a  single,  uniform  increment  as 
providing  an  appropriate  degree  of 
protection  in  all  areas  of  the  country. 
Second,  there  are  serious,  unresolved 
questions  about  whether  such  an 
approach  is  consistent  with  the 
statutory  language  and  purposes  of 
section  109  of  the  Act. 

Other  commenters  argued  that 
national  secondary  standards  equivalent 
to  the  proposed  PM2  5  primary  standards 
are  not  necessary  or  not  supported  by 
the  Administrator's  findings.  As  noted 
earlier,  however,  it  is  clear  that  coarse 
and  fine  particles  can  cause  adverse 
effects  on  visibility  and  significant 
quantitative  data  exist  to  demonstrate 
that  visibility  impairment  occurs  at 
small  concentrations  of  PMxj. 


Substantial  efforts  have  been  put  forth 
to  assess  the  effects  of  PM  on  visibility. 
For  example,  the  Grand  Canyon 
Visibility  Transport  Commission'^  spent 
several  years  and  significant  effort 
studying  the  effects  of  pollution  on  16 
mandatory  Class  I  Federal  areas  on  the 
Colorado  plateau  and  has  made 
recommendations  to  the  Administrator 
for  actions  to  improve  visibility  in  these 
areas  (GCVTC,  1996).  All  of  the 
mandatory  Class  I  Federal  areas  studied 
by  the  GCVTC  with  monitoring  data 
have  annual  mean  PM2  5  concentrations 
below  5  >ig/m3  (Sisler,  1996)  while  also 
documenting  anthropogenic  visibility 
impairment.  The  Southern  Appalachian 
Mountain  Initiative'^  is  currently 
assessing  air  pollution  impacts  on 
visibility,  terrestrial  resources,  and 
aquatic  resources  in  the  southeastern 
U.S.  in  order  to  recommend  measures  to 
remedy  existing  and  prevent  future 
adverse  effects  on  these  air  quality 
related  values.  The  IMPROVE  network 
shows  that  all  of  the  mandatory  Class  I 
Federal  areas  in  the  SAMI  region  have 
annual  mean  PM2.5  concentrations  for 
1992-95  between  11.0-13.5  fig/m' 
(Sisler,  1996).  The  inclusion  in  section 
169A  of  the  Act  of  a  national  visibility 
goal  of  no  manmade  impairment  also 
places  significant  value  on  reducing  PM 
concentrations  and  resulting  visibility 
impairment  to  low  levels.'*  The 
differences  between  the  fine  particle 
levels  associated  with  visibility 
impairment  in  eastern  and  western 
mandatory  Class  I  Federal  areas  provide 
further  impetus  to  act  under  the 
provisions  of  sections  169A  and  169B 
enabling  the  Administrator  to  establish 
a  regionally-tailored  visibility  program 
to  address  impairment  of  visibility  in 
mandatory  Class  I  Federal  areas.  For 
these  reasons,  the  Administrator  has 
concluded  that  a  national  regional  haze 
program  allowing  for  regional 
approaches  to  addressing  fine  particle 
pollution,  combined  with  a  nationally 


"  EPA  established  the  Grand  Canyon  Visibility 
Transport  Commission  (GCVTC)  in  1991  under 
section  169B  of  the  Act.  Section  169Bld)  requires 
visibility  transport  commissions  to  assess  the 
"adverse  impacts  on  visibility  from  potential  or 
projected  growth  in  emissions"  and  to  recommend 
to  EPA  measures  to  remedy  such  adverse  impacts. 
The  Commission  issued  its  final  report  in  ]une 
1996. 

"  The  Southern  Appalachian  Mountain  Initiative 
is  a  voluntary  effort  begun  in  1993.  Participants 
include  eight  southeastern  States.  Federal  land 
managers,  EPA.  and  representatives  from  industry 
and  environmental  groups.  A  final  report  has  not 
been  issued  to  date. 

**  Indeed.  Congress  recognized  when  it  adopted 
section  169A  that  the  "visibility  problem  is  caused 
primarily  by  emission  into  the  atmosphere  of  sulfur 
dioxide,  oxides  of  nitrogen  and  particulate  matter, 
especially  fine  particulate  matter,  from 
inadequately  controlled  sources."  H.R.  Rep.  No.  95- 
294  at  204  (1977). 


applicable  level  of  protection  achieved 
through  secondary  PM2  5  standards  set 
equal  to  the  suite  of  primary  standards, 
would  be  more  effective  in  addressing 
regional  variations  in  the  adverse  effects 
of  PM25  on  visibility  than  establishing 
national  secondary  standards  for 
particulate  matter  that  are  lower  than 
the  suite  of  PM2  5  primary  standards. 
The  Administrator  emphasizes  that  in 
order  to  appropriately  address  the 
regional  differences  in  adverse  effects  of 
particulate  matter  on  visibility,  it  is 
essential  to  establish  secondary 
standards  for  PM2  5  equivalent  to  the 
primary  standards  and  an  effective  new 
regional  haze  program.  A  regional  haze 
program  will  be  particularly  important 
in  those  areas  of  the  country  that  do  not 
exceed  any  of  the  primary  standards  for 
PM2.5,  yet  still  experience  significant 
visibility  impairment  due  to  particulate 
matter.  The  EPA  will  propose  a  regional 
haze  regulation  in  the  near  future. 

In  addition  to  providing  a  more 
regionally  tailored  approach  than 
establishing  a  more  stringent  national 
secondary  standard,  an  effective 
regional  haze  program  will  also  fulfill 
the  Administrator's  regulatory 
responsibility  under  sections  169A  and 
169B  of  the  Act  to  address  both 
reasonably  attributable  impairment  and 
regional  haze  impairment  in  mandatory 
Class  I  Federal  areas.  Indeed,  regional 
haze  has  been  shown  to  be  the  principal 
cause  of  visibility  impairment  in 
mandatory  Class  I  Federal  areas  today. 
Thus,  the  promulgation  of  a  regional 
haze  program  in  conjunction  with 
secondary  standards  for  PM2  s 
equivalent  to  the  suite  of  primary 
standards  will  serve  as  an  appropriate 
approach  for  addressing  adverse  effects 
of  visibility  that  vary  regionally,  and  it 
will  also  establish  a  comprehensive 
program  for  making  reasonable  progress 
toward  the  national  visibility  goal  in 
mandatory  Class  I  Federal  areas  by 
addressing  visibility  impairment  in  the 
form  of  both  source-specific  impacts 
and  regional  haze.  Further,  the  regional 
haze  rulemaking  will  fulfill  the 
Administrator's  responsibilities  to 
address  the  visibility  protection 
recommendations  of  the  Grand  Clanyon 
Visibility  Transport  Commission, 
pursuant  to  section  169B{e)  of  the  Aci. 

The  Administrator  recognizes  that 
people  living  in  certain  urban  areas  may 
place  a  high  value  on  unique  scenic 
resources  in  or  near  these  areas,  and  as 
a  result  might  experience  visibility 
problems  attributable  to  sources  that 
would  not  necessarily  be  addressed  by 
the  combined  effects  of  a  regional  haze 
program  and  secondary  standards 
identical  to  the  suite  of  primary 
standards  for  PM2.5.  Commenters  from 
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certain  western  cities  and  States  raised 
this  issue.  In  the  Administrator's 
judgment.  State  or  local  regulatory 
approaches,  such  as  past  action  in 
Colorado  to  establish  a  local  visibility 
standard  for  the  City  of  Denver,  would 
be  more  appropriate  and  effective  in 
addressing  these  special  situations 
because  of  the  localized  and  unique 
characteristics  of  the  problems  involved. 
Visibility  in  an  urban  area  located  near 
a  mandatory  Class  I  Federal  area  can 
also  be  improved  through  State 
implementation  of  the  current  visibility 
regulations,  by  which  emission 
limitations  can  be  imposed  on  a  source 
or  group  of  sources  found  to  be 
contributing  to  "reasonably 
attributable"  impairment  in  the 
mandatory  Class  I  Federal  area.  EPA 
also  intends  to  pursue  opportunities  to 
obtain  information  on  urban  and  non- 
Class  I  area  visibility  through 
examination  of  available  fine  particle 
monitoring  data.  Current  or  planned 
monitoring  networks  and  initiatives, 
such  as  monitoring  and  chemical 
analysis  of  PM2.5  in  urban  and 
background  sites,  efforts  to  better 
characterize  real-time  environmental 
conditions  in  major  populations  centers, 
and  new  automated  airport  visibility 
monitoring  networks  should  provide 
data  needed  to  evaluate  trends  in  these 
areas.  This  information  should  help  to 
better  characterize  the  nature  and 
spatial  extent  of  urban  and  non-Class  I 
visibility  problems  and  thus  serve  to 
inform  future  decisions  on  NAAQS 
revisions  or  other  appropriate  measures. 

Based  on  all  of  the  considerations 
discussed,  the  Administrator  has 
decided  to  establish  secondary 
standards  identical  to  the  suite  of  PM2.5 
primary  standards,  in  conjunction  with 
a  regional  haze  program  under  sections 
169A  and  169B  of  the  Act,  as  the  most 
appropriate  and  effective  means  of 
addressing  the  welfare  effects  associated 
with  visibility  impairment.  Together, 
the  two  programs  and  associated  control 
strategies  should  provide  appropriate 
protection  against  the  effects  of  PM  on 
visibility  and  enable  all  regions  of  the 
country  to  make  reasonable  progress 
toward  the  national  visibility  goal. 

2.  Materials  damage  and  soiling 
effects.  Aimual  and  24-hour  secondary 
standards  for  materials  damage  and 
soiling  effects  of  PM  were  established  in 
1987  at  levels  equal  in  all  respects  to  the 
primary  standards.  As  discussed  in  the 
Criteria  Document  and  Staff  Paper, 
particles  affect  materials  by  promoting 
and  accelerating  the  corrosion  of  metals, 
by  degrading  paints,  and  by 
deteriorating  building  materials  such  as 
concrete  and  limestone.  Soiling  is  found 
to  reduce  the  aesthetic  quality  of 


buildings  and  objects  of  historical  or 
social  interest.  Past  studies  have  found 
that  residential  prop>erties  in  highly 
polluted  areas  typically  have  lower 
values  than  those  in  less  polluted  areas. 
Thus,  at  high  enough  concentrations, 
particles  become  a  nuisance  and  result 
in  increased  cost  and  decreased 
enjoyment  of  the  environment. 

In  the  proposal,  EPA  proposed  to 
establish  secondary  standards  for  PMio 
and  PMas  identical  to  the  suite  of 
proposed  primary  standards.  Several 
comments  recommended  setting 
secondary  standards  at  levels  more 
stringent  than  the  proposed  primary 
standards  in  order  to  address  various 
welfare  effects  of  PM,  including  soiling 
and  materials  damage,  acid  deposition, 
and  visibility.  Some  commenters 
specifically  suggested  changing  the  form 
or  level  of  the  proposed  24-hour,  98th 
percentile  PM  standards  to  better 
protect  against  elevated  PM  episodes 
and  associated  soiling,  materials 
damage,  and  visibility  effects. 

After  reviewing  the  extent  of  relevant 
studies  and  other  information  provided 
since  the  1987  review  of  the  PM 
standards,  the  Administrator  concurs 
with  staff  and  CAS  AC  conclusions  that 
the  available  data  do  not  provide  a 
sufficient  basis  for  establishing  a 
separate  secondary  standard  based  on 
soiling  or  materials  damage  alone.  In  the 
Administrator's  judgment,  however, 
setting  secondary  standards  identical  to 
the  suite  of  PM2.5  and  PMm  primary 
standards  would  provide  increased 
protection  against  the  effects  of  fine 
particles  and  retain  an  appropriate 
degree  of  control  on  coarse  particles. 
Accordingly,  the  Administrator 
establishes  the  secondary  standards  for 
PM2.5  identical  to  the  suite  of  primary 
standards  to  protect  against  materials 
damage  and  soiling  effects  of  PM. 

B.  Decision  on  the  Secondary  Standards 

The  Administrator  establishes 
secondary  standards  identical  to  the 
suite  of  primary  standards.  In  the 
Administrator's  judgment,  the 
establishment  of  these  standards,  in 
conjunction  with  implementation  of  a 
regional  haze  program,  will  provide 
appropriate  protection  against  the 
welfare  effects  associated  with  particle 
pollution. 

IV.  Other  braes 

Commenters  have  raised  a  niunber  of 
legal  and  procedural  issues  that  are 
discussed  in  this  unit.  These  include: 

(1)  Whether  EPA  must  give 
consideration  to  costs  and  similar 
Actors  in  setting  NAAQS. 

(2)  Whether  H'A  erred  in  its  selection 
of  a  methodology  for  determining  the 


level  of  a  NAAQS  that  protects  public 
health  with  an  adequate  margin  of 
safety. 

(3)  Whether  EPA  committed  a 
procediu^  error  by  not  entering  into  the 
rulemaking  docket  underlying  data  from 
certain  epidemiological  studies. 

(4)  Whether  the  1990  amendments  to 
the  Act  preclude  EPA  from  revising  the 
PM  NAAQS  to  establish  a  new  PMjj 
indicator. 

Responses  to  other  legal  and  procedural 
issues  are  included  in  the  Response-to- 
Comments  Document. 

A.  Consideration  of  Costs 

For  more  than  a  quarter  of  a  century, 
EPA  has  interpreted  section  109  of  the 
Act  as  precluding  consideration  of  the 
economic  costs  or  technical  feasibility 
of  implementing  NAAQS  in  setting 
them.  As  indicated  in  the  proposal,  a 
number  of  judicial  decisions  have 
confirmed  this  interpretation.  Natural 
Resources  Defense  Council  v. 
Administrator.  902  F.2d  962,  972-973 
(D.C.  Cir.  1990)(PM  NAAQS)("PM,o"). 
vacated,  in  part,  dismissed.  921  F.2d 
326  (D.C.  Cir.),  certsT dismissed,  498 
U.S.  1075,  and  cert,  denied.  498  U.S. 
1082  (1991);  Natural  Resources  Defense 
Council  V.  EPA.  824  F.2d  1146,  1157- 
1159  (D.C.  Cir.  1987)(en  banc)(CAA 
section  112  standards  for  vinyl 
chloride)("Vinyl  Chloride");  American 
Petroleum  Institute  v.  Costle,  665  F.2d 
1176.  1185-1186  (D.C.  Cir.  1981){ozone 
NAAQS)("Ozone"),  cert,  denied,  455 
U.S.  1034  (1982);  Lead  Industries  Assn 
V.  EPA,  647  F.2d  1130.  1148-1151  (D.C 
Cir.)flead  NAAQS)(Lead  Industries), 
cert,  denied.  449  U.S.  1042  (1980). 

Some  commenters  have  argued  that 
costs  and  similar  factors  should, 
nonetheless,  be  considered,  both  in  this 
rulemaking  and  in  the  rulemaking  on 
proposed  revisions  to  the  NAAQS  for 
ozone.  Although  most  of  the 
commenters'  arguments  are  inconsistent 
with  the  judicial  decisions  cited  in  this 
unit,  several  commenters  have  argued 
that  those  decisions  are  not  dispositive. 
For  reasons  discussed  in  this  unit  and 
in  the  Response-to-Comments 
Document,  EPA  disagrees  with  these 
comments  and  maintains  its 
longstanding  interpretation  of  the  Act  as 
precluding  consideration  of  costs  and 
similar  factors  in  setting  NAAQS. 

1.  Background.  Given  the  natxu^  of 
the  points  raised,  a  brief  review  of  the 
issue  seems  useful  before  addressing  the 
conunents.  The  requirement  that  EPA 
establish  national  ambient  air  quality 
standards  for  certain  pollutants,  to  be 
implemented  by  the  States,  was  enacted 
in  1970  as  part  of  a  set  of 
comprehensive  amendments  that 
established  the  basic  framework  for 
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Federal,  State,  and  local  air  pollution 
control.  When  EPA  promulgated  the 
original  NAAQS  in  1971,  its  First 
Administrator,  William  D.  Ruckelshaus, 
concluded  that  costs  and  similar  factors 
could  not  be  considered  in  that 
decision."  This  conclusion  was  not 
challenged  in  litigation  on  the  original 
NAAQS.  It  has  been  confirmed  since 
then,  however,  by  every  judicial 
decision  that  has  considered  the  issue. 

As  discussed  in  this  unit,  EPA's 
interpretation  rests  primarily  on  the 
language,  structure,  and  legislative 
history  of  the  statutory  scheme  adopted 
in  1970.  It  is  also  supported  by  the 
judicial  decisions  cited  in  this  unit,  as 
well  as  by  legislative  developments 
since  1970  that  reaffirm  Congress" 
original  approach  to  the  issue. 

Without  cataloguing  all  relevant 
aspects  of  the  1970  amendments  and 
their  legislative  history,  several  basic 
points  should  be  noted.  Under  section 
109(b)  of  the  Act,  NAAQS  are  to  be 
"based  on"  the  air  quality  criteria  issued 
under  section  108  of  the  Act.  Under 
section  108(a)(2)  of  ;he  Act,  the  kind  of 
information  EPA  is  required  to  include 
in  criteria  documents  is  limited  to 
information  about  health  and  welfare 
effects  "which  may  be  expected  from 
the  presence  of  [a|  pollutant  in  the 
ambient  air  *  *  *  ."  There  is  no  mention 
of  the  costs  or  difficulty  of 
implementing  the  NAAQS,  nor  of 
"effects"  that  might  result  from 
implementing  the  NAAQS  (as  opposed 
to  effects  of  pollution  in  the  air). 5*  By 
contrast,  Congress  explicitly  provided 
for  consideration  of  costs  and  similar 
factors  in  decisions  under  other  sections 
of  the  Act.*'  Moreover,  States  were 
permitted  to  consider  economic  and 
technological  feasibility  in  developing 
plans  to  implement  the  NAAQS  to  the 
extent  such  consideration  did  not 
interfere  with  meeting  statutory 
deadlines  for  attainment  of  the 
standards.'*  Finally,  the  legislative 
history  indicated  that  Congress  had 


"  36  FR  8186.  April  30,  1971.  EPA  has 
maintained  this  interpretation  consistently  since 
then. 

'*  That  consideration  of  such  factors  was  not 
intended  in  NAAQS  decisions  is  also  supported  by 
section  109(a)(1)  of  the  Act.  For  pollutants  for 
which  air  quality  criteria  had  been  issued  prior  to 
the  1970  amendments,  that  provision  required  EPA 
to  propose  NAAQS  within  30  days  after  enactment 
and  to  take  final  action  90  days  later.  The  criteria 
issued  previously  did  not  include  information  on 
cosls.and  similar  factors,  and  it  would  have  been 
difricull  if  not  impossible  for  EPA  to  supplement 
them  in  time  to  include  meaningful  consideration 
of  such  factors  in  NAAQS  proposed  30  days  after 
enactment. 

"  See.  e.g.,  sections  llO(eKl).  111(a)(1).  231(b)  of 
the  1970  Act.  see  also,  e.g.,  sections  113(d)(4)(C)(ii). 
125(a)(3),  202(a)(3)(C).  317  of  the  1977  Act. 

"  Union  Electric  Co.  v.  EPA.  427  U.S.  246.  257- 
58  (1976). 


considered  the  issue  and  had 
deliberately  chosen  to  mandate  NAAQS 
that  would  protect  health  regardless  of 
concerns  about  feasibility.'' 

The  first  judicial  decision  on  the  issue 
came  in  the  Lead  Industries  case.  An 
industry  petitioner  argued  that  EPA 
should  have  considered  economic  and 
technological  feasibility  in  allowing  a 
"margin  of  safety"  in  setting  primary 
standards  for  lead.  Based  on  a  detailed 
review  of  the  language,  structure,  and 
legislative  history  of  the  statutory 
scheme,  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit 
concluded  that: 

This  argument  is  totally  without  merit. 
[The  petitioner]  is  unable  to  point  to 
anything  in  either  the  language  of  the  Act  or 
its  legislative  history  that  offers  any  support 
for  its  claim  •  *  *  .  To  the  contrary,  the 
statute  and  its  legislative  history  make  clear 
that  economic  considerations  play  no  part  in 
the  promulgation  of  ambient  air  quality 
standards  under  section  109. 

647F.2dat  1148. 

The  Court  cited  a  number  of  reasons 
for  this  conclusion.  Id.  at  1148-1150. 
Among  other  things,  it  noted  the 
contrast  between  section  109(b)  of  the 
Act  and  other  provisions  in  which 
Congress  had  explicitly  provided  for 
consideration  of  economic  and 
technological  feasibility,  as  well  as  the 
requirement  that  NAAQS  be  based  on 
air  quality  criteria  defined  without 
reference  to  such  factors.  Id.  at  1148- 
1149  and  n.37.  The  Court  also  noted 
that,  in  developing  plans  to  implement 
NAAQS.  States  may  consider  economic 
and  technological  feasibility  only  to  the 
extent  that  this  does  not  interfere  with 
meeting  the  statutory  deadlines  for 
attainment  of  the  standards;  and  that 
EPA  may  not  consider  such  factors  at  all 
in  deciding  whether  to  approve  State 
implementation  plans.  Id.  at  1149  n.37 
(citing  Union  Electric  Co.  v.  EPA,  427 
U.S.  246.  257-258.  266  (1976)).«' 

As  to  the  legislative  history  of  the 
1970  amendments,  the  Court  observed 
that: 


(Tlhe  absence  of  any  provision  requiring 
consideration  of  these  factors  was  no 
accident;  it  was  the  result  of  a  deliberate 
decision  by  Congress  to  subordinate  such 
concerns  to  the  achievement  of  health  goals. 

Id.  at  1149.  Citing  several  leading 
Supreme  Court  decisions,  as  well  as  the 
Senate  report  quoted  in  this  unit,  the 
Court  noted  that  Congress  had  intended 
a  drastic  change  in  approach  toward  the 
control  of  air  pollution  in  the  1970 
amendments  and  was  well  aware  that 
sections  108-110  of  the  Act  imposed 
requirements  of  a  "technology-forcing" 
character,  /d.*' 

The  Court  also  noted  that  Congress 
had  already  acted,  in  further 
amendments  adopted  in  1977,  to  relieve 
some  of  the  burdens  imposed  by  the 
1970  amendments.  Id.  at  1150  n.38. 
Observing  that  Congress  had,  however, 
declined  to  amend  section  109(b)  of  the 
Act  to  provide  for  consideration  of  costs 
and  similar  factors  as  requested  by 
industrial  interests.  Id.  n.39,  the  Court 
concluded: 

A  policy  choice  such  as  this  is  one  which 
only  Congress,  not  the  courts  and  not  EPA, 
can  make.  Indeed,  the  debates  on  the  (1970 
amendments)  indicate  that  Congress  was 
quite  conscious  of  this  fact  *  *  *  . 

•  *  *  lUf  there  is  a  problem  with  the 
economic  or  technological  feasibility  of  the 
lead  standards,  (the  petitionerl,  or  any  other 
party  affected  by  the  standards,  must  take  its 
case  to  Congress,  the  only  institution  with 
the  authority  to  remedy  the  problem. 

/d.  at  1150. 

After  the  decision  in  Lead  Industries, 
Supreme  Court  review  was  sought  on 
the  question  whether  costs  and  similar 
factors  could  be  considered  in  setting 
NAAQS,  among  other  issues.  The 
Supreme  Court  declined  to  review  the 
decision.  Lead  Industries  Ass'n  v.  EPA, 
449  U.S.  1042  (1980).  The  subsequent 
decisions  in  Ozone,  Vinyl  Chloride,  and 
PMio,  cited  in  this  unit,  strongly 
reaffirmed  the  interpretation  adopted  in 
Lead  Industries.*^  Supreme  Court 


"  The  Senate  report  on  the  1970  amendments 
stated:  "In  the  Committee  discussions,  considerable 
concern  was  expressed  regarding  the  use  of  the 
concept  of  technical  feasibility  as  the  basis  of 
ambient  air  standards.  The  Committee  determined 
that  (1)  the  health  of  people  is  more  important  than 
the  question  of  whether  the  early  achievement  of 
ambient  air  quality  standards  protective  of  health  is 
technically  feasible  and.  (2)  the  growth  of  pollution 
load  in  many  areas,  even  with  application  of 
available  technology,  would  still  be  deleterious  to 
public  health." 

"Therefore,  the  Committee  determined  that 
existing  sources  of  pollutants  either  should  meet 
the  standard  of  the  law  or  be  closed  down  •  *  * 

S.  Rep.  No.  91-1196,  at  2-3  (1970). 

"  These  limitations  would,  of  course,  make  little 
sense  if  such  factors  could  be  considered  in  setting 
the  NAAQS  themselves. 


"  Such  requirements  "are  expressly  designed  to 
force  regulated  sources  to  develop  pollution  control 
devices  that  might  at  the  time  appear  to  be 
economically  or  technologically  infeasible."'  Id. 
(quoting  Union  Electric  Co.  v.  EPA.  427  U.S.  at  257). 

"  In  the  PMio  case,  for  example,  the  Court 
considered  an  argument  that  EPA  should  have 
considered  potential  health  consequences  of 
unemployment  that  might  result  from  revision  of 
the  primary  NAAQS  for  PM; 

"This  claim  is  entirely  without  merit.  In  three 
previous  cases,  this  court  has  emphatically  stated 
that  §  109  does  not  permit  EPA  to  consider  such 
costs  in  promulgating  national  ambient  air  quality 
standards  •  *  *  .  It  is  only  health  effects  relating 
to  pollutants  in  the  a/rthat  EPA  may  consider  *  * 
■  .  Consideration  of  costs  associated  with  alleged 
health  risks  from  unemployment  would  be  flatly 
inconsistent  with  the  statute,  legislative  history  and 
case  law  on  this  point." 

902  F.2d  at  973  (emphasis  in  original:  citations 
omitted). 
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review  of  the  Ozone  and  PMio  decisions 
was  sought  but  denied.  American 
Petroleum  Institute  v.  Gorsuch,  455  U.S. 
1034  (1984);  American  Iron  and  Steel 
Institute  V.  EPA,  498  U.S.  1082  (1991). 
The  Lead  Industries  opinion  focused 
largely,  though  not  exclusively,  on  the 
1970  amendments  and  their  legislative 
history.  Perhaps  as  a  result,  it  did  not 
canvass  all  the  factors  that,  in  fact, 
supported  its  conclusions  at  the  time. 
For  example,  when  Congress  enacted 
major  amendments  to  the  Act  in  1977, 
it  was  clearly  aware  that  some  areas  of 
the  country  had  experienced  difficulty 
in  attempting  to  attain  some  of  the 
NAAQS.*'  It  was  also  aware  that  there 
might  be  no  health-effects  thresholds  for 
the  pollutants  involved,  and  that 
significant  uncertainties  are  inherent  in 
setting  health-based  standards  under  the 
Act.*^  In  response,  Congress  made 
significant  changes  in  the  provisions  for 
implementation  of  the  NAAQS, 
including  changes  intended  to  ease  the 
burdens  of  attainment.  It  also  amended 
sections  108  and  109  of  the  Act  in 
several  ways;  for  example,  by  requiring 
periodic  review  and,  if  appropriate, 
revision  of  air  quality  criteria  and 
NAAQS  and  by  establishing  a  special 
scientific  advisory  committee  (CASAC) 
to  advise  EPA  on  such  reviews.  Notably, 
Congress  recognized  that 
implementation  of  NAAQS  could  cause 
"adverse  public  health,  welfare,  social, 
economic,  or  energy  effects"  and 
charged  CASAC  with  advising  EPA  on 
such  matters.*'  Yet  it  made  no  changes 
in  section  109(b)  or  section  108(a)(2)  of 
the  Act;  that  is,  in  the  substantive 
criteria  for  setting  or  revising  NAAQS. 
In  other  words.  Congress  chose  to 
address  economic  and  other  difficulties 
associated  with  attainment  of  the 
NAAQS  by  adjusting  the  scheme  for 
their  implementation,  rather  than  by 
changing  the  instructions  for  setting 
them.** 


"  See,  e.g.,  H.R.  Rep.  No.  95-294,  at  207-217 

(1977). 

•*  See.  e.g..  Id.  at  110-112;  Id.  at  43-51. 

"  Section  109(d)(2)(C)(iv)  of  the  Act.  Some 
commenters  have  argued  that  this  provision 
requires  EP.\  to  consider  such  effects  in  setting 
NAAQS.  From  the  language  and  structure  of  section 
109(d)  of  the  Act.  however,  it  is  clear  that  CASAC's 
responsibility  to  advise  on  these  factors  is  separate 
from  its  responsibility  to  review  and  recommend 
revision  of  air  quality  criteria  and  NAAQS.  and  that 
the  advice  pertains  to  the  implementation  of 
NAAQS  rather  than  to  setting  them.  The  legislative 
history  confirms  this  view,  indicating  that  the 
advice  was  intended  for  the  beneni  of  the  States 
and  Congress.  See  H.R.  Rep.  No.  95-294,  at  183 
(1977). 

«*The  1977  amendments  also  required  EPA  to 
prepare  economic  impact  assessments  for  specified 
actions  but  Umited  the  requirement  to  non-health- 
based  standards,  excluding  decisions  under 
sections  109  and  112  of  the  Act  Section  317;  H.R. 
Rep.  No.  95-294.  at  51-52  (1977).  In  this  and  other 


Congress  enacted  major  amendments 
to  the  Act  again  in  1990.  well  after  the 
Lead  Industries  and  Ozone  decisions 
that  interpreted  section  109  of  the  Act 
as  precluding  consideration  of  costs  in 
NAAQS  decisions.*^  In  doing  so, 
Congress  was  clearly  aware  of 
intervening  developments  such  as  EPA's 
decision  to  revise  the  PM  NAAQS  in 
1987 — the  result  of  an  elaborate  review 
in  which  the  Administrator  strongly 
underscored  the  scientific  uncertainties 
involved** — and  the  Vinyl  Chloride  case 
drawing  a  sharp  distinction  between 
sections  109  and  112  of  the  Act  with 
regard  to  consideration  of  costs  and 
similar  factors.**  Indeed,  the  legislative 
history  of  the  1990  amendments  reflects 
Congress'  understanding  that  primary 
NAAQS  were  to  be  based  on  protection 
of  health  "without  regard  to  the 
economic  or  technical  feasibility  of 
attainment.  "^°  Again,  however. 
Congress  chose  to  respond  to  severe. 


respects,  Congress  continued  the  approach  it  took 
in  the  1970  amendments,  making  careful  choices  as 
to  when  consideration  of  costs  and  similar  factors 
would  be  required  and  giving  paramount  priority  to 
protection  of  health.  See  123  Cong.  Rec.  H8993 
(daily  ed.  Aug.  4. 1977)  (Clean  Air  Conference 
Report  (1977);  SUtement  of  Intent;  Clarification  of 
Select  Provisions),  reprinted  in  3  Senate  Committee 
on  Environment  and  Public  Works.  95th  Cong..  A 
Legislative  History  of  the  Gean  Air  Act 
Amendments  of  1977.  at  319  (1978). 

*'  In  the  interim,  the  National  Commission  on  Air 
Quality  had  also  submitted  its  report  lo  Congress  as 
required  by  a  provision  of  the  1977  amendments. 
Among  other  things,  the  Commission  recommended 
that  the  statutory  approach  of  requiring  NAAQS  to 
be  set  at  levels  necessary  to  protect  public  health, 
without  consideration  of  economic  factors,  be 
continued  without  change.  National  Commission  on 
Air  Quality,  To  Breathe  Qean  Air  55  (1981). 

*•  As  the  Administrator  indicated  in  EPA's 
proposal  to  revise  the  PM  standards; 

"(Tlhat  review  has  revealed  a  highly  limited  data 
base — particularly  where  quantitative  studies  are 
concerned — and  a  wide  range  of  views  among 
qualified  professionals  about  the  exact  pollution 
levels  at  which  health  effects  are  likely  to  occur 
The  setting  of  an  'adequate  margin  of  safety'  below 
these  levels  calls  for  a  further  judgment — in  an  area 
for  which  the  scientific  data  base  is  even  more 
sparse  and  uncertain  *  •  •   •■ 

"*  *  *  (L)ong  and  expert  review  of  public  health 
issues  has  to  date  revealed  no  scientific  method  of 
assessing  exactly  what  level  of  standards  public 
health  requires.  The  scientific  review  indicates 
substantial  uncertainties  concerning  the  health  risks 
associated  with  lower  levels  of  particulate  matter." 
(49  FR  10408.  10409.  March  20. 1984) 

•*  Congress  was  clearly  aware  of  the  1987 
decision  to  revise  the  PM  NAAQS,  which  among 
other  things  involved  changing  the  indicator  for 
particulate  matter  from  "total  suspended 
particulate"  to  PMio,  because  it  enacted  special 
nonattainment  provisions,  as  well  as  provisions  for 
PSD  increments,  applicable  to  PM.o  Sections  188- 
190  of  the  Act;  section  166(f)  of  the  Act.  It  was 
clearly  aware  of  the  Vinyl  Chloride  decision 
because  it  amended  section  1 1 2  of  the  Act  in 
response  to  that  decision,  essentially  creating  a  new 
scheme  for  setting  emission  standards  for  hazardous 
pollutants. 

'o  H.R.  Rep.  No.  101-490.  pt.  1,  at  145  (1990).  See 
also  S.  Rep.  No.  101-228.  at  5  (1989)! 


widespread,  and  persistent  problems 
with  attaining  the  NAAQS  by  adjusting 
the  scheme  for  their  implementation 
rather  than  by  changing  the  basis  for 
setting  them.  See,  e.g.,  sections  181-192 
of  the  Act. 

2.  Public  comments.  As  noted 
previously,  a  number  of  commenters 
have  argued  that  costs  and  similar 
factors  should  be  considered  in  EPA's 
final  decisions  on  revision  of  both  the 
particulate  and  ozone  NAAQS.  Aside 
from  arguments  that  are  simply 
inconsistent  with  the  judicial  decisions 
cited  in  this  unit,  some  of  the 
commenters  argue  that  those  decisions 
are  not  dispositive  for  a  variety  of 
reasons.  One  commenter  submitted  a 
particularly  comprehensive  version  of 
this  argument;  the  following  discussion 
focuses  primarily  on  points  raised  by 
that  commenter,  among  others. '' 

As  a  general  matter,  the  commenter 
acknowledges  that  Congress  intended  to 
preclude  consideration  of  economic 
costs  and  similar  factors  in  setting 
NAAQS.  The  commenter  argues, 
however,  that  this  is  so  only  when  the 
scientific  basis  for  NAAQS  is  "clear  and 
compelling"  or  "unambiguous."  From 
that  premise,  the  commenter  advances 
three  key  assertions: 

a.  Where  non-threshold  pollutants  are 
involved  and  the  health  evidence  is 
ambiguous,  section  109  of  the  Act  must 
be  interpreted  to  allow  consideration  of 
all  relevant  factors,  including  the 
practical  consequences  of  EPA's 
decisions. 

b.  To  the  extent  the  judicial  decisions 
cited  in  this  unit  are  read  as  precluding 
this,  they  rest  on  a  faulty  analysis  that 
pre-dates  and  cannot  survive  scrutiny 
imder  Chevron,  U.S.A.  v.  Natural 
Resources  Defense  Council,  467  U.S. 
837  (1984).72 

c.  Because  EPA  has  discretion  to 
consider  costs  and  similar  factors  where 
the  health  evidence  is  ambiguous,  it 
must  do  so  in  light  of  Executive  Order 
12866  (58  FR  51735,  October  4,  1993), 
and  two  recent  statutes,  the  Unfunded 


"  Additional  responses  to  points  raised  by  this 
commenter  and  others  are  included,  as  appropriate, 
in  the  Response-to-Comments  Document. 

^  Several  other  commenters  argue  that  the  cited 
decisions  are  not  dispositive  because  they  held  only 
that  EPA  is  not  required  to  consider  costs  and     , 
similar  factors  in  setting  NAAQS.  As  discussed  in 
this  unit  in  connection  with  Chevron,  however,  the 
decisions  clearly  concluded  that  Congress  intended 
to  preclude  consideration  of  such  factors,  and  that 
EPA  is  not  free  to  alter  that  congressional  choice. 
Although  thes«  conclusions  are  technically  dicta, 
nothing  in  the  Court's  opinions  suggests  that  it 
would  have  interpreted  section  109  of  the  Act 
differently  had  EPA  claimed  authority  to  consider 
costs  and  similar  factors  in  NAAQS  decisions. 
Indeed,  the  tone  of  the  opinions  argues  to  the 
contrary.  See,  e.g.,  PMio.  902  F.2d  at  973.  Cf.  Ethyl 
Coqj.  v.  EPA.  51  F.ad  1053  (D.C  Cir.  1995). 
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Mandate  Reform  Act  of  1995,  2  U.S.C. 
1501-1571  (UMRA),  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  Pub.  L.  104-121, 
110  Stat.  857  (SBREFAl,  which  in  part 
amended  the  Regulatory  Flexibility  Act, 
5  U.S.C.  601-808. 

EPA  believes  all  three  assertions  are 
clearly  incorrect.  Regarding  the  first 
point,  it  should  be  evident,  both  from 
previous  NAAQS  decisions  and  from 
the  court  opinions  upholding  them,  that 
the  scientific  basis  for  NAAQS  decisions 
has  never  pointed  clearly  and 
unambiguously  to  a  single  "right 
answer."""  This  is  inherent  in  the 
statutory  scheme  for  the  establishment 
and  revision  of  NAAQS,  which  in  effect 
requires  them  to  be  based  on  the  "latest 
scientific  knowledge"  on  potendal 
health  and  welfare  effects  of  the 
pollutant  in  question.  See  sections 
109(b)  and  108(a)(2)  of  the  Act. 
Although  advances  in  science  increase 
our  understanding  of  such  effects,  they 
also  raise  new  questions.  For  this 
reason,  the  key  studies  for  any  given 
decision  on  revision  of  a  NAAQS  are, 
almost  by  definition,  "at  the  very 
'frontiers  of  scientific  knowledge."'"" 
That  is,  studies  that  call  into  question 
the  adequacy  of  a  standard  are  always 
those  that  go  beyond  previous  studies — 
by  reporting  new  kinds  of  effects,  for 
example,  or  effects  at  lower 
concentrations  than  those  at  which 
effects  have  been  reported  previously. 

As  with  pioneering  work  in  other 
fields,  such  studies  may  have  a  variety 
of  strengths  and  limitations.*"'^  As  a 
result,  the  validity  and  implications  of 
such  studies  may  be  both  uncertain  and 
highly  controversial.  Given  the 
precautionary  nature  of  section  109  of 
the  Act,^*  however,  it  is  precisely  these 
kinds  of  studies  that  the  Administrator 
must  grapple  with  when  advances  in 


"  See.  e.g..  Lead  Industries.  647  F.2d  at  1146- 
1147,  1153-1156.  1160-1161.  1167  n.l06.  In 
enacting  the  1970  amendments.  Congress  was  aware 
that  there  were  gaps  in  the  scientific  information 
available  then  as  a  basis  for  establishing  the  original 
NAAQS  See.  e.g..  S.  Rep.  No.  91-1196,  at  9-11 
(1970).  If  anything.  Congress  had  an  even  greater 
understanding  of  the  point  when  it  enacted  the 
1977  amendments  without  changing  the  substantive 
criteria  for  setting  NAAQS.  S«e  H.R.  Rep.  No.  95- 
294.  at  4J-51.  181-182  (1977). 

''Lead  Industries.  647  F.2d  at  1147  (quoting 
Ethyl  Corp  v.  EPA.  541  F.2d  1,  24-27  (DC.  Cir.) 
(en  banc),  cert,  denied.  426  U.S.  941  (1976)). 

''  They  may  have  methodological  flaws,  for 
example,  but  nonetheless  report  effects  that  are  of 
serious  medical  significance:  or  they  may  be  of 
impeccable  quality  but  involve  effects  of  uncertain 
significance.  Others  may  involve  results  that  are 
striking  but  hard  to  explain  in  terms  of  previous 
knowledge,  or  results  that  seem  plausible  and 
important  but  are  not  yet  replicated  by  other 
studies. 

"^  See.  e.g..  Lead  Industries.  647  F.2d  at  1155- 
1156;  H.R.  Rep.  No.  94-295,  at  43-51  (1977). 


science  suggest  that  revision  of  a 
NAAQS  is  appropriate. 

As  a  result,  the  EPA  staff  typically 
recommends  for  consideration,  and  the 
Administrator  may  propose  for 
comment,  a  range  of  alternatives  based 
on  what  the  commenter  would  call 
"ambiguous"  science.  In  this  respect, 
the  current  reviews  of  the  NAAQS  for 
ozone  and  particulate  matter  are  not 
unusual  and  do  not  differ,  for  example, 
from  the  review  that  led  to  adoption  of 
the  PMio  NAAQS  in  1987.^  Indeed,  the 
NAAQS  that  were  upheld  in  the  Lead 
Industries,  Ozone,  and  PMio  decisions 
were  all  based  on  highly  controversial 
health  evidence;  the  Lead  Industries 
decision  took  note  of  congressional 
statements  recognizing  that  there  may 
be  no  thresholds  for  criteria  pollutants; 
and  the  Ozone  and  PMio  decisions 
noted  the  Administrator's  findings  that 
clear  thresholds  could  not  be  identified 
for  ozone  and  particulate  matter, 
respectively.'*  Thus,  the  present 
decisions  on  revision  of  the  NAAQS  for 
ozone  and  particulate  matter  cannot  be 
distinguished  from  those  past  decisions 
in  terms  of  the  nature  of  the  health 
evidence  or  pollutants  involved.'* 

Regarding  the  second  of  the 
commenter's  key  assertions,  EPA 
determines  it  is  clear  that  the  judicial 
decisions  cited  in  this  unit  were 
correctly  decided  and  continue  to  be 
good  law  under  Chevron.  In  Chevron, 
the  Supreme  Court  essentially 
reaffirmed  the  principle  that  courts 
must  defer  to  reasonable  agency 
interpretations  of  the  statutes  they 
administer  where  Congress  has 
delegated  authority  to  them  to  elucidate 
particular  statutory  provisions.  Where 
the  intent  of  Congress  on  an  issue  is 
clear,  however,  it  must  be  given  effect 
by  the  agency  and  the  courts.  See  467 
U.S.  at  842-45.  Thus,  the  first  question 
on  review  of  an  agency's  interpretation 
under  Chevron  is  "whether  Congress 
has  directly  spoken  to  the  precise 
question  at  issue."  If  the  court 
determines  that  it  has  not,  the  remaining 


^  As  previously  discussed,  the  Administrator 
strongly  emphasized  the  uncertainties  involved  in 
that  review.  As  a  result  of  the  uncertainties,  he 
proposed  "relatively  broad"  ranges  for  comment, 
though  he  focused  on  lower  levels  within  the  ranges 
as  providing  greater  margins  of  safety  against  the 
health  risks  involved.  See  49  FR  10408,  10409. 
March  20. 1984. 

^  See.  e.g..  Lead  Industries.  647  F.2d  at  1152-53 
and  n.  43,  1159-60;  Ozone.  665  F.2dat  1185.  1187; 
PM,o.  902  F.2d  at  969-71.  972. 

'^  Indeed,  the  present  decisions  on  the  NAAQS 
for  PM  and  ozone  are  based  on  some  of  the  best 
scientific  information  the  Agency  has  ever  been 
able  to  rely  on  in  NAAQS  decision-making.  In 
particular,  the  science  underlying  these  decisions  is 
much  more  extensive  and  of  much  better  quality 
than  the  science  underlying  the  existing  NAAQS  for 
PM  and  ozone. 


question  for  the  court  is  "whether  the 
agency's  answer  is  based  on  a 
permissible  construction  of  the  statute." 
467  U.S.  at  842-843  (footnote  omitted). 
In  determining  whether  Congress  "had 
an  intention  on  the  precise  question  at 
issue,"  a  court  employs  "traditional 
tools  of  statutory  construction."  Id.  at 
843  n.9.80 

In  essence,  the  commenter's  argument 
here  is  that  the  Lead  Industries  decision 
did  not  address  whether  Congress  had 
"spoken  directly"  to  the  precise  issue 
posed  by  the  commenter;  that  is, 
whether  section  109  of  the  Act  must  be 
interpreted  differently  for  NAAQS 
decisions  involving  non-threshold 
pollutants  and  "ambiguous"  health 
evidence.  The  Lead  Industries  opinion, 
which  pre-dated  Chevron,  did  not  pose 
the  question  in  those  terms.  Its  focus, 
however,  was  clearly  on  what  Congress 
intended  to  be  the  basis  for  NAAQS 
decisions,  in  a  context  the  Court 
understood  to  involve  considerable 
uncertainty  and  debate  about  the  health 
evidence,  as  well  as  the  possibility  that 
there  was  no  threshold  for  health  effects 
of  the  pollutant.*'  In  short,  the  health 
evidence  was  hardly  "imambiguous," 
yet  the  Court  interpreted  section  109  of 
this  Act  as  precluding  consideration  of 
costs  and  similar  factors  even  in 
allowing  a  margin  of  safety.  Nothing  in 
the  Lead  Industries  decision  or  in  the 
subsequent  cases  suggests  in  any  way 
that  section  109  of  the  Act  should  be 
interpreted  differently  based  on  the 
nature  of  the  pollutants  or  health 
evidence  involved,  and  the  Court's 
findings  on  congressional  intent  admit 
of  no  exceptions: 

*  *  *  [Tjhe  statute  and  its  legislative 
history  make  clear  that  economic 
considerations  play  no  part  in  the 
promulgation  of  ambient  air  quality 
standards  under  Section  109. 

647F.2dat  1148. 

Alternatively,  the  commenter  argues 
that  the  Lead  Industries  case  decided 
the  issue  incorrectly  in  light  of  the 
principles  announced  subsequently  in 
Chevron.  In  this  context,  the  commenter 
essentially  argues  that  the  Lead 
Industries  decision  rested  on  two  factors 
that  are  no  longer  probative: 

(1)  That  there  was  no  indication  that 
Congress  meant  to  allow  consideration 
of  costs  in  NAAQS  decisions,  and 

(2)  That  Congress  specifically 
provided  for  such  consideration  in  other 
sections  of  the  Act  but  not  in  section 
109. 


*"  In  practice,  analysis  of  this  question  is 
sometimes  referred  to  as  a  "Chevron  step  one" 
analysis. 

•'  See.  e.g..  647  F.2d  at  1148-51.  1152-53  and 
n.43.  1160-61. 
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On  the  first  point,  the  commenter 
argues  that  EPA  is  free  under  Chevron 
to  consider  costs  and  similar  factors  (by 
reinterpreting  section  109  of  the  Act) 
unless  there  is  evidence  that  Congress 
intended  to  restrict  its  discretion.  As  to 
the  second  point,  the  commenter  argues 
that  similar  reasoning  was  rejected  in 
Vinyl  Chloride. 

In  Vinyl  Chloride,  however,  an  en 
banc  decision  that  post-dated  Chevron, 
the  Court  essentially  underscored  the 
point  that  such  issues  cannot  be  decided 
mechanically  but  must  turn,  instead,  on 
more  analytical  attention  to  relevant 
indicia  of  congressional  intent.  See,  e.g., 
824  F.2d  at  1157  n.4;  Id.  at  1157-1163. 
With  reference  to  NAAQS  decisions  in 
particular,  the  Court  concluded  that 
there  were  concrete  indications  of 
congressional  intent  to  preclude 
consideration  of  costs  and  similar 
factors;  for  example,  the  fact  that  section 
108  of  the  Act  "enumerate[s]  specific 
factors  to  consider  and  pointedly 
exclude[s)  feasibility."  824  F.2d  at  1159. 
In  a  later  case,  moreover,  the  same  Court 
held  that  EPA  could  not  consider 
certain  factors,  in  decisions  imder 
section  211(f)(4)  of  the  Act,  for  reasons 
exactly  parallel  to  those  that  the 
commenter  criticizes  in  Lead  Industries. 
See  Ethyl  Corp.  v.  EPA.  51  F.3d  1053, 
1057-1063  (D.C.  Cir.  1995). 

Beyond  this,  the  commenter's 
characterization  of  the  Lead  Industries 
decision  ignores  or  discounts  much  of 
the  key  evidence  cited  by  the  Court, 
including  the  language,  structure,  and 
legislative  history  of  the  statutory 
scheme  established  in  1970,  for  its 
conclusion  that  Congress  intended  to 
preclude  consideration  of  costs  and 
similar  factors  in  NAAQS  decisions.*^ 
As  indicated  in  this  unit,  the  Vinyl 
Chloride  and  PMio  cases,  both  of  which 
post-dated  Chevron,  reached  the  same 
conclusion. 

Moreover,  this  series  of  decisions 
went  far  beyond  mere  deference  to  an 
agency  interpretation.  As  indicated  in 
the  Vinyl  Chloride  case,  the  Lead 
Industries  court  found  "clear  evidence" 
of  Congressional  intent,  which  was  to 
limit  the  factors  EPA  may  consider 


"  See  647  F.2d  at  1148-51.  By  contrast,  the 
commenter's  argument  that  Congress  act  jally 
intended  EPA  to  consider  such  factors  relies  heavily 
on  statements  made  in  subsequent  legislative 
history,  most  of  which  were  made  in  floor  debate, 
that  sought  to  justify  controversial  amendments  to 
establish  a  different  program  than  the  NAAQS  and 
did  not  involve  any  proposed  changes  in  section 
109  of  the  Act  or  related  provisions;  and  statements 
in  early  judicial  decisions  involving  programs 
under  other  statutory  provisions.  In  context,  EPA 
determines  these  and  other  statements  cited  by  the 
commenter  are  consistent  with  and  do  not  alter  the 
conclusion  that  Congress  intended  to  preclude 
consideration  of  costs  and  similar  factors  under 
section  109  of  the  Act. 


under  section  109  of  the  Act.  824  F.2d 
1159.  Consistent  vdth  Chevron,  these 
findings  were  based  on  traditional  tools 
of  statutory  construction.  See  Id.  at 
1157-1159:  Lead  Industries,  647  F.2d  at 
1 148-1 1 5 1 .  In  terms  of  the  analytical 
framework  later  established  by  Chevron, 
these  were  Chevron  step  one  findings, 
meaning  that  the  statute  spoke  directly 
to  the  issue  and  that  the  courts,  as  well 
as  the  agency,  must  give  effect  to 
Congress'  intent  as  so  ascertained.  See 
467  U.S.  at  842-843.8'  Thus,  absent  a 
more  recent  legislative  enactment 
overriding  that  intent,  EPA  has  no 
discretion  to  alter  its  longstanding 
interpretation  that  consideration  of  costs 
and  similar  factors  is  precluded  in 
NAAQS  decisions  under  section  109  of 
the  Act.*-* 

As  to  the  commenter's  third  key 
assertion,  Executive  Order  12866, 
UMRA  sections  202  and  205,  and  the 
Regulatory  Flexibility  Act  (RFA),  as 
amended  by  SBREFA,  do  not  conflict 
with  this  interpretation  or  require  a 
different  result.  Basically,  the 
commenter  argues  that  the  Executive 
Order,  UMRA,  and  the  RFA  (as 
amended  by  SBREFA)  require  agencies 
to  use  cost  (or  similar  factors)  as  a 


•'  The  commenter  argues  that  the  post -Chevron 
cases  accepted  the  Lead  Industries  analysis 
uncritically  rather  than  re-examining  it  under 
Chevron.  Clearly,  this  elevates  form  over  substance. 
It  is  true  that  neither  case  referred  to  Chevron  in 
discussing  the  point  at  issue.  In  Vinyl  Chloride, 
however,  the  Court  retraced  the  steps  in  the  Lead 
Industries  analysis  in  some  detail,  characterized 
some  of  the  key  evidence  reviewed  in  that  analysis 
in  terms  going  beyond  mere  rote  repetition  (e.g.,  "a 
far  clearer  statement  than  anything  in  the  present 
case  that  Congress  considered  the  alternatives"), 
and  used  Chevron-like  language  in  discussing  the 
significance  of  that  evidence;  that  is.  that  it 
demonstrated  congressional  intention  on  the  point 
at  issue.  E.g.,  824  F.2d  at  1159.  Given  that  the  Vinyl 
Chloride  case  was  decided  three  years  after 
Chevron,  that  it  was  an  en  banc  decision  of  the  D.C. 
Qrcuit  involving  interpretation  of  statutory 
language  very  similar  to  that  in  Lead  Industries,  and 
that  the  Court  cited  Chevron  twice  in  analyzing  the 
language  and  history  of  section  1 1 2  of  the  Act,  it 
seems  highly  unlikely  that  the  Court  was  unmindful 
of  Chevron  principles  in  concluding  that  Congress 
intended  to  preclude  consideration  of  costs  under 
section  109  of  the  Act  but  not  under  section  1 12  of 
the  Act. 

In  the  PMio  decision,  the  Court  confirmed  the 
sharp  distinction  it  had  drawn,  based  on  such 
evidence  of  congressional  intent,  between  sections 
109  and  112  of  the  Act  in  Vinyl  Chloride.  902  F.2d 
at  972-973.  Although  discussion  of  the  point  was 
brief  and  did  not  mention  Chevron,  the  industry 
petitioner  raising  the  point  had  cited  Chevron  in 
arguing  that  the  Lead  Industries  interpretation  was 
not  binding,  and  that  EPA's  decision  on  the  PMio 
standards  should  be  reversed  on  the  ground  that  it 
rested  on  a  legal  position  that  EPA  unjustifiably 
believed  was  mandated  by  Congress.  Reply  Brief  of 
the  American  Iron  and  Steel  Institute  at  1 1  and 
n.lO.  Natural  Resources  Defense  Council  v. 
Administrator.  902  F.2d  962  (D.C  Cir.  1990)  (Nos. 
87-1438  et  al.).  Thus.  Chevron  issues  were  properly 
before  the  Court  and  were  brought  squarely  to  its 
attention. 

**  See  also  52  FR  24854.  July  1,  1987. 


decisional  criterion  in  making 
regulatory  decisions,  and  that  this 
modifies  the  Clean  Air  Act's  directive 
that  EPA  is  precluded  from  considering 
costs  when  setting  a  NAAQS.  The 
commenter's  argument  is  flawed  on  a 
number  of  grounds.  First,  UMRA  and 
the  RFA  (as  amended  by  SBREFA)  do 
not  conflict  with  section  109  of  the  Act 
because  they  do  not  apply  to  this 
decision,  as  discussed  in  Unit  VUI.  of 
this  preamble.  Second,  the  Executive 
Order  and  both  statutes  are  quite  clear 
that  they  do  not  override  the  substantive 
provisions  in  an  authorizing  statute. 
Third,  the  commenter's  premise  that 
UMRA  and  the  RFA  (as  amended  by 
SBREFA)  establish  substantive 
decisional  criteria  that  agencies  are 
required  to  follow  is  wrong. 

As  a  matter  of  law,  the  Executive 
Order  cannot  (and  does  not  purport  to) 
override  the  Clean  Air  Act.  "The 
Executive  Order  does  not  conflict  with 
section  109  of  the  Act  because  the 
requirement  that  agencies  "select 
approaches  that  maximize  net  t)enefit5" 
does  not  apply  if  a  "statute  requires 
another  regulatory  approach."  Executive 
Order  12866,  section  (l)(a),  (58  FR 
51735,  October  4,  1993).  More  generally, 
the  Executive  Order  provides  that 
agencies  are  to  adhere  to  its  regulatory 
principles  only  "to  the  extent  permitted 
by  law."  Id.,  section  {l)(b). 

UMRA  sections  202  and  205  do  not 
apply  to  this  decision,  as  discussed  in 
Unit  Vin.  of  this  preamble.  Even  when 
they  do  apply  to  a  regulatory  action, 
they  do  not  establish  decisional  criteria 
that  an  agency  must  follow,  much  less 
override  decisional  criteria  established 
in  the  statute  authorizing  the  regulatory 
action.  UMRA  does  not  require  an 
agency  to  select  any  particular 
alternative.  Rather,  an  agency  can  select 
an  alternative  that  is  not  the  least  costly, 
most  cost-effective  or  least  burdensome 
if  the  agency  explains  why.  Section 
205(b)(1)  of  UMRA.  Such  an 
explanation  is  not  required  if  the  least 
cosUy,  most  cost-effective  or  least 
bvudensome  alternative  would  have 
been  "inconsistent  with  law,"  section 
205(b)(2)  of  UMRA,  and  the  only 
alternatives  that  an  agency  should 
consider  are  ones  that  "achieved  the 
objectives  of  the  rule,"  section  205(a)  of 
UMRA.  The  UMRA  Conference  Report 
confirms  that  UMRA  does  not  override 
the  authorizing  statute.  "This  section 
[202]  does  not  require  the  preparation  of 
any  estimate  or  analysis  if  the  agency  is 
prohibited  by  law  from  considering  the 
estimate  or  analysis  in  adopting  the 
rule."  141  Cong.  Rec.  H3063  (daily  ed. 
March  13,  1995). 

The  RFA  (as  amended  by  SBREFA) 
also  does  not  apply  to  this  decision,  as 
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discussed  in  Unit  VIII.  of  this  preamble. 
As  is  the  case  with  UMRA,  even  when 
the  RFA  (as  amended  by  SBREFA)  does 
apply  to  a  regulatory  action,  it  does  not 
establish  decisional  criteria  that  an 
agency  must  follow,  much  less  override 
the  underlying  substantive  statute. 
When  the  RFA  was  adopted  in  1980. 
Congress  made  clear  that  it  did  not  alter 
the  substantive  standards  contained  in 
authorizing  statutes:  "The  requirements 
of  section  603  and  604  of  this  title  [to 
prepare  initial  and  final  regulatory 
flexibility  analyses)  do  not  alter  in  any 
manner  standards  otherwise  applicable 
by  law  to  agency  action."  Section  606  of 
the  RFA.  The  legislative  history  further 
explains  that  section  606  "succinctly 
states  that  this  bill  does  not  alter  the 
substantive  standard  contained  in 
underlying  statutes  which  defines  the 
agency's  mandate."*"  When  Congress 
passed  SBREFA  in  1996  and  amended 
parts  of  the  RFA.  it  did  not  amend 
section  606. 

Even  when  a  regulatory  decision  is 
subject  to  sections  603  and  604  of  the 
RFA  and  an  agency  is  therefore  required 
to  analyze  alternatives  that  minimize 
significant  economic  impacts  on  small 
entities,  the  RFA  (as  amended  by 
SBREFA)  does  not  establish  decisional 
criteria  that  an  agency  is  required  to 
follow.  Both  section  603  and  604  of  the 
RFA  provide  that  the  alternatives  an 
agency  should  consider  are  to  be 
"consistent  with  the  stated  objectives  of 
applicable  statutes."  Section  603(c)  and 
604(a)(5)  of  the  RFA.  Furthermore, 
although  the  RFA  (as  amended  by 
SBREFA)  requires  agencies  to  consider 
alternatives  that  minimize  impacts  on 
small  entities  subject  to  the  rules' 
requirements  and  to  explain  their  choice 
of  regulatory  alternatives,  it  does  not 
require  agencies  to  select  such 
alternatives.  For  these  reasons,  the  RFA 
(as  amended  by  SBREFA)  does  not 
conflict  with  or  override  the  Clean  Air 
Act's  preclusion  of  considering  costs 
and  similar  factors  in  setting  NAAQS. 

3.  Conclusion.  In  summary,  EPA 
determines  that  the  judicial  decisions 
cited  in  this  unit  are  both  correct  and 
dispositive  on  the  question  of 
considering  costs  in  setting  NAAQS, 
and  that  the  Agency  is  not  free  to 
reinterpret  the  Act  on  that  question. 

B.  Margin  of  Safety 

Several  commenters  questioned  the 
approach  used  by  the  Administrator  in 
specifying  PM  standards  ihat  protect 
public  health  with  an  adequate  margin 
of  safety.  Rather  than  the  integrative 


"  126  Cong.  Rec.  21452,  21455  (1980) 
(Description  of  Major  Issues  and  Section-By-S«ction 
Analysis  of  Substitute  for  S.  299). 


approach  applied  by  the  Administrator, 
these  commenters  maintained  that  EPA 
must  employ  a  two-step  process.  One 
line  of  argument  was  that  the 
Administrator  must  first  determine  a 
"safe  level"  and  then  apply  a  margin  of 
safety  taking  into  account  costs  and 
societal  impacts.  It  was  argued  that  this 
was  the  only  approach  that  would 
enable  the  Administrator  to  reach  a 
reasoned  decision  on  a  standard  level 
that  protects  public  health  against 
unacceptable  risk  of  harm,  such  that  any 
remaining  risk  was  "acceptable."  In 
effect,  these  commenters  adopted  the 
two-step  methodology  endorsed  by 
Vinyl  Chloride,  824  F.2d  1146,  for 
setting  hazardous  air  pollutant 
standards  under  section  112  of  the  Act. 
Another  commenter  also  maintained 
that  the  Administrator  must  apply  a 
two-step  process  but  from  a  different 
perspective.  It  was  argued  that  EPA 
should  first  identify  the  lowest  observed 
effect  level  and  then  apply  a  margin  of 
safety  to  address  uncertainties  and  to 
protect  the  most  sensitive  individuals 
within  the  at-risk  population(s).  This 
commenter  also  maintained  that  the  use 
of  risk  assessment  in  establishing  a 
NAAQS  was  a  departure  from  past 
practice,  and  that  this  departure  was  not 
adequately  explained. 

In  recognition  of  the  complexities 
facing  the  Administrator  in  determining 
a  standard  that  protects  public  health 
with  an  adequate  margin  of  safety,  the 
courts  have  declined  to  impose  any 
specific  requirements  on  the 
Administrator's  methodological 
approach.  Thus,  in  Lead  Industries  the 
court  held  that  the  selection  of  any 
particular  approach  to  providing  an 
adequate  margin  of  safety  "is  a  policy 
choice  of  the  type  Congress  specifically 
left  to  the  Administrator's  judgment. 
This  court  must  allow  him  the 
discretion  to  determine  which  approach 
will  best  fulfill  the  goals  of  the  Act." 
647  F.2d  at  1161-1162.  As  a  result,  the 
Administrator  is  not  limited  to  any 
single  approach  to  determining  an 
adequate  margin  of  safety  and,  in  the 
exercise  of  her  judgment,  may  choose  an 
integrative  approach,  a  two-step 
approach,  or  perhaps  some  other 
approach,  depending  on  the  particular 
circumstances  confronting  her  in  a 
given  NAAQS  review. 

With  respect  to  the  approaches 
advanced  in  comment,  the  PMio  case 
made  clear  that  the  two-step  process 
endorsed  in  Vinyl  Chloride  was 
necessary  because  of  the  need  under 
section  112  of  the  Act  to  "sever 
determinations  that  must  be  based 
solely  on  health  considerations  from 
those  that  may  include  economic  and 
technical  considerations."  902  F.2d  at 


973.  Because  the  Administrator  may  not 
consider  cost  and  technological 
feasibility  under  section  109  of  the  Act, 
however,  the  Court  concluded  that  "the 
rationale  for  parsing  the  Administrator's 
determination  into  two  steps  is 
inapposite."  Id. 

The  claim  that  EPA  must  follow  a 
two-step  process  of  first  identifying  the 
lowest  observed  effects  level  and  then 
applying  a  margin  of  safety  has  also 
been  rejected  by  the  coinls.  In  Lead 
Industries,  the  Court  specifically  held 
that  the  Administrator  need  not  apply  a 
margin  of  safety  at  the  end  of  the 
analytical  process  but  may  take  into 
account  margin  of  safety  considerations 
throughout  the  process  as  long  as  such 
considerations  are  fully  explained  and 
supported  by  the  record.  647  F.2d  1161— 
1162.  Accord.  PM,o.  902  F.2d  at  973- 
974. 

Because  such  factors  as  the  nature  and 
severity  of  the  health  effects  involved, 
the  size  of  the  sensitive  population(s)  at 
risk,  the  types  of  health  information 
available,  and  the  kind  and  degree  of 
uncertainties  that  must  be  addressed 
will  vary  from  one  pollutant  to  another, 
the  most  appropriate  approach  to 
establishing  a  NAAQS  with  an  adequate 
margin  of  safety  may  be  different  for 
each  standard  under  review.  Thus,  no 
generalized  paradigm  such  as  that 
imbedded  in  EPA's  cancer  risk  policy 
can  substitute  for  the  Administrator's 
careful  and  reasoned  assessment  of  all 
relevant  health  factors  in  reaching  such 
a  judgment.  As  noted  in  this  unit,  both 
Congress  and  the  courts  have  left  to  the 
Administrator's  discretion  the  choice  of 
analytical  approaches  and  tools, 
including  risk  assessments,  rather  than 
prescribing  a  particular  formula  for 
reaching  such  determinations.**  Because 
of  the  inherent  uncertainties  that  the 
Administrator  must  address  in  margin 
of  safety  determinations,  they  are  largely 
judgmental  in  nature,  particularly  with 
respect  to  non-threshold  pollutants,  and 
may  not  be  amenable  to  quantification 
in  terms  of  what  risk  is  "acceptable"  or 
any  other  metric.  In  view  of  these 
considerations,  the  task  of  the 
Administrator  is  to  select  an  approach 
that  best  takes  into  account  the  nature 
of  the  health  effects  and  other 
information  assessed  in  the  air  quality 
criteria  for  the  pollutant  in  question  and 
to  apply  appropriate  and  reasoned 
analysis  to  ensure  that  scientific 


•*  Contrary  to  one  of  the  comments  received. 
EPA's  use  of  risk  assessment  in  this  rulemaking  is 
by  no  means  a  departure  from  past  practice.  The 
EPA  first  considered  and  began  applying  risk 
assessment  methods  in  the  late  ig70's  (44  FR  8210, 
8211.  February  8. 1979). 
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uncertainties  are  taken  into  account  in 
an  appropriate  manner. 

In  tnis  instance,  the  Administrator  has 
clearly  articulated  the  factors  she  has 
considered,  the  judgments  she  has  had 
to  make  in  the  face  of  uncertain  and 
incomplete  information,  and  alternative 
views  as  to  how  such  information 
should  be  interpreted,  in  reaching  her 
decision  on  standard  specifications  that 
will  protect  public  health  with  an 
adequate  margin  of  safety.  See  Unit  II. 
of  this  preamble.  Her  conclusions  on 
these  matters  are  fully  supported  by  the 
record. 

C.  Data  Availability 

Several  commenters  questioned  EPA's 
ability  to  rely  on  studies  demonstrating 
an  association  between  PM  and  excess 
mortality  without  obtaining  and 
disclosing  the  raw  "data"  underlying 
these  studies  for  public  review  and 
comment.  In  particular,  a  number  of 
commenters  cited  Dockery,  D.W.,  et  al. 
1993  and  Pope,  C.A.  Ill,  et  al.,  1995.  as 
studies  upon  which  EPA  relied  without 
obtaining  and  disclosing  the  underlying 
raw  data.  One  commenter  also  cited  J. 
Schwartz  et  al.,  1996  in  the  same 
context.*''  According  to  the  commenters, 
without  the  underlying  data  used  in 
these  studies,  the  reliability  of  these 
studies  cannot  be  assessed  accurately. 
These  commenters  requested  that  EPA 
obtain  the  relevant  data  and  make  it 
available  for  public  review.  In  light  of 
the  court-ordered  requirement  that  EPA 
publish  its  rule  by  July  19,  1997,  the 
commenters  argued  that  EPA  must 
retain  the  ciurent  PMio  NAAQS  pending 
additional  review  of  the  raw  data  and 
the  studies  at  issue.  One  commenter,  the 
American  Petroleum  Institute  (API) 
requested  that  EPA  remove  the  studies 
firom  the  docket,  unless  the  underlying 
data  was  also  included  in  the  docket.** 


•^  Contrary  to  this  commenter's  assertion,  both 
the  health  and  air  quality  data  used  in  the  1996 
Schwartz  study  are  available  to  interested  parties. 
EPA's  Office  of  Research  and  Development 
maintains  a  copy  of  the  air  pollution  database  used 
in  the  Schwartz  study  and  it  has  previously  been 
made  available  in  response  to  Freedom  of 
Information  Act  requests  from  interested  parties, 
such  as  the  American  Iron  and  Steel  Institute  (AISI). 
The  Harvard  School  of  Public  Health  has  also  made 
this  data  available  to  several  collaborators  and  to 
the  Health  Effects  Institute.  With  regard  to  the 
health  data  underlying  the  Schwartz  study,  that 
mortality  data  was  compiled  by  the  National  Center 
for  Health  Statistics  (NCHS)  and  can  be  purchased 
from  the  NCHS  by  interested  parties.  Thus,  there  is 
no  real  data  availability  concern  with  regard  to  the 
1996  Schwartz  study.  However,  even  were  this  not 
the  case,  for  the  reasons  discussed  more  fully  in  this 
unit  and  elsewhere  in  the  preamble,  EPA  believes 
it  would  be  entitled  to  rely  upon  this  study  and 
other  studies,  including  the  Dockery  and  Pope 
studies,  regardless  of  the  availability  of  the 
underlying  health  data. 

"  API's  letter  stated  that  "API  petitions  EPA  to 
identify  all  studies  that  rely,  in  any  way.  on  data 


A  few  commenters  argued  that  section 
307(d)  of  the  Act  requires  that  EPA 
obtain  the  raw  data  underlying  these 
studies  and  that  a  failure  to  do  so 
contradicts  the  plain  language  of  section 
307(d)(3)  of  the  Act,  which  requires  EPA 
to  place  in  the  docket  any  "factual  data 
on  which  the  proposed  rule  is  based." 
Other  commenters  argued  that  under 
section  307(d)(8)  of  the  Act,  a  failure  to 
obtain  and  disclose  the  underlying  raw 
data  used  in  the  studies  would 
constitute  an  error  "so  serious  and 
related  to  matters  of  such  central 
relevance  to  the  rule  that  there  is  a 
substantial  likelihood  that  the  rule 
would  have  been  significantly  changed 
if  such  errors  had  not  been  made."  Id. 
According  to  one  commenter,  without 
the  raw  data  and  an  opportunity  for  an 
analysis  of  it,  "EPA  has  no  legal 
alternative  other  than  to  conclude  that 
no  new  air  quality  standard  would  be 
appropriate  within  the  meaning  of  CAA 
section  109(a)(1)(B)."  Finally,  a  number 
of  commenters  have  argued  that  recent 
caselaw  under  the  Clean  Air  Act  and 
other  statutes  makes  cliear  that  EPA  has 
a  legal  obligation  to  obtain  and  disclose 
the  data  used  in  these  studies.*^ 

In  developing  the  proposed  revisions 
to  the  PM  NAAQS.  the  Administrator 
relied  on  the  scientific  studies  cited  in 
the  rulemaking  record,  rather  than  on 
the  raw  data  underlying  them.*'  In  this 


not  available  for  public  review  as  part  of  the 
rulemaking  process  and  remove  those  studies  from 
the  record.  "  To  the  extent  this  letter  constitutes  a 
"petition"  for  EPA  action,  EPA  hereby  denies  the 
'petition"  for  the  reasons  stated  in  this  unit  and 
elsewhere  in  this  preamble. 

»'  One  commenter  argued  that  the  failure  to 
obtain  and  disclose  the  underlying  data  was  a 
violation  of  the  Administrative  Procedure  Act 
(APA).  The  NAAQS  rulemaking  is  promulgated 
under  section  307(d)  of  the  Act;  the  APA  generally 
does  not  apply  to  such  rulemakings.  See  section 
307(d)(1)  of  the  Act. 

*>  It  is  important  to  note  that  while  EPA  did  use 
the  Dockery  and  Pope  studies  to  confirm  its 
conclusions  regarding  the  health  effects  of  Hne 
particulate  air  pollution  and  thus  as  support  for  its 
decision  to  revise  the  PM  standard,  these  studies  do 
not  provide  the  sole  (or  even  primary)  basis  for 
EPA's  decision  regarding  PM23,  despite  the 
assertions  of  numerous  commenters.  The  proposed 
standards  are  based  on  a  consideration  of  a  large 
body  of  epidemiological  studies,  a  clear  majority  of 
which  suggest  PM  is  strongly  linked  to  mortality 
and  other  serious  health  effects  at  concentrations 
permitted  under  the  current  standards.  Although 
the  specific  levels  of  the  PM2.1  standards  are  based 
on  a  more  limited  number  of  studies  that  actually 
measured  fine  particles  and/or  components  of  fine 
particles,  the  Dbckery  and  Pope  studies  were  not 
used  in  initially  selecting  the  annual  fine  particle 
standard  level,  which  was  principally  based  on 
examination  of  other  daily  mortality  and  respiratory 
effects  studies  (Koman.  1996,  1997)  that  found 
significant  associations  between  fine  PM  and  effects 
in  cities  with  annual  average  PM;^  concentrations 
of  about  16  to  21  Mg^m3.  Only  then  were  the  long- 
term  Dockery  and  Pope  studies  examined  and  used 
to  help  corroborate  this  result:  in  the  opinion  of  the 
Administrator,  neither  study  alone  (or  together) 


case,  the  raw  data  consists  of  responses 
to  health  questionnaires  based  on 
information  supplied  by  individual 
citizens,  or  computer  tabulations  of  this 
information,  which  remains 
confidential,  and  air  quality  and 
monitoring  data,  most  of  which  is  now 
publicly  available.  EPA  does  not 
generally  undertake  evaluations  of  raw, 
unanalyzed  scientific  data  as  part  of  its 
public  health  standard  setting  process. 
Only  in  extreme  cases — for  example 
where  there  are  credible  allegations  of 
fraud,  abuse  or  misconduct — would  a 
review  of  raw  data  be  warranted.  It 
would  be  impractical  and  unnecessary 
for  EPA  to  review  imderlying  data  for 
every  study  upon  which  it  relies  as 
support  for  every  proposed  rule  or 
standard.  I^ft^A  and  other 
governmental  agencies  could  not  rely  on 
published  studies  without  conducting 
an  independent  analysis  of  the 
enormous  volume  of  raw  data 
underlying  them,  then  much  plainly 
relevant  scientific  information  would 
become  unavailable  to  EPA  for  use  in 
setting  standards  to  protect  public 
health  and  the  environment.  In 
addition,  such  data  are  often  the 
property  of  scientific  investigators  and 
are  often  not  readily  available  because 
of  the  proprietary  interests  of  the 
investigators  or  because  of  arrangements 
made  to  maintain  confidentiality 
regarding  personal  health  status  and 
lifestyle  information  of  individuals 
included  in  such  data.  Without 
provisions  of  confidentiality,  the 
possibility  of  conducting  such  studies 
could  be  severely  compromised.^' 

In  this  case,  the  ments  of  the  studies 
considered  and  used  in  developing  the 
PM2  5  standard  have  been  discussed  and 
debated  extensively  over  the  past 
several  years,  both  as  part  of  the  EPA 
review  of  the  pertinent  science  and  in 
a  number  of  other  public  forums.  The 
studies  at  issue  were  critically  evaluated 


provided  sufficient  evidence  to  support  more 
stringent  levels  below  those  identified  bom  the 
daily  studies.  Thus,  removal  of  the  Dockery  and 
Pope  studies  would  not  affect  the  conclusions  about 
the  significance  of  the  risks  and  therefore,  while 
these  long-term  studies  tend  to  strengthen  the  need 
for  fine  particle  control  and  provide  important 
insights  into  the  nature  of  PM  effects,  removal  of 
these  two  studies  from  consideration  would  not 
have  changed  the  selected  standard  level 

"  Some  commenters  noted  that  with  regard  to  the 
health  data  underlying  the  1993  Ckickery  and  1995 
Pope  studies,  since  EPA  provided  partial  funding 
for  these  studies.  EPA  has  access  to  this  data  and 
cannot  shield  itself  from  the  duty  to  obtain  this  data 
by  claiming  that  it  is  not  in  its  possession.  Although 
a  legal  argument  potentially  exists  that  EPA  may 
obtain  access  tc  such  data,  this  legal  argument  has 
not  been  tested  in  the  courts.  More  importantly. 
EPA's  ability  to  rely  on  studies  without  reviewing 
the  raw  data  should  not  depend  on  whether  some 
Agency  of  the  Federal  govenunent  funded  the 
science. 
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by  the  Agency's  Office  of  Research  and 
Development' (ORD)  and  by  the  EPA's 
independent  Clean  Air  Scientific 
Advisory  Committee  (CASAC),  in  a 
multi-year  process  for  assessment  of  the 
science  at  issue.  As  with  other  studies 
on  which  EP.\  relied,  particular 
attention  was  given  to  the  strengths  and 
limitations  of  the  Docker,',  Schwartz 
and  Pope  studies  during  this  process, 
which  involved  numerous  opportimities 
for  public  participation  and  extensive 
input  from  interested  parties.  The 
results  of  these  studies  are  not  only 
consistent  with  each  other,  but  they  are 
also  consistent  with  the  results  of  other 
studies  demonstrating  significant 
associations  between  long-teirm 
exposure  to  fine  particle  indicators  and 
mortality.  See  U.S.  EPA,  l^Sieb,  p.  V-62. 
The  CASAC  concluded  tnat  EPA's 
assessments  of  the  pertinent  science 
properly  characterized  both  the  current 
state  of  knowledge  and  the  range  of 
policy  options  for  revising  the 
standards, 

in  fact,  many  peer  reviewed  studies 
have  reported  associations  between  PM 
and  premature  death;  the  Dockery, 
Schwartz  and  Pope  studies  are  among 
the  most  recent  studies  to  corroborate 
this  association.  In  the  early  1990s, 
several  studies  were  published  showing 
associations  at  levels  below  the  current 
PM  standards.  Some  critics  began 
raising  questions  about  the  extent  to 
which  the  results  could  be  reproduced 
and  the  unavailability  of  underlying 
data.  In  response,  an  independent  group 
of  mvestigators  under  the  auspices  of 
the  Health  Effects  Institute  (HEI),  a 
highly  respected  research  organization 
lomtly  funded  by  EPA  and  several 
motor  vehicle  manufacturers,  undertook 
a  reanalysis  of  several  such  studies.  The 
original  investigators  of  several  studies, 
including  studies  conducted  at  Harvard 
University.  Brigham  Young  University, 
and  the  San  Francisco  Bay  Area  Air 
Qualitv  Management  District  provided 
iheir  raw  air  quality  data  sets  to  the  HEI 
investigation  team  for  reanalysis.  HEI's 
reanalvsis  produced  numerical  results 
from  the  data  sets  for  all  six  cities  that 
closely  agree  with  and,  in  general, 
confirm  the  results  of  the  original 
investigators.  Thus,  as  noted  in  Unit  U. 
of  this  preamble,  these  reanalyses  by 
respected  independent  scientists 
confirmed  the  reliability  and 
reproduceability  of  prior  work  of  the 
original  investigators,  including  work  by 
Dockery  et  al.  (1992).  Pope  et  al.  (1992), 
Schwartz  and  Dockery  (1992a),  and 
Schwartz  (1993). 

Thus,  the  1993  Dockery  and  1995 
Pope  studies  build  upon  previous 
studies  done  by  a  number  of  different 
researchers  and  have  been  subject  to  an 


extensive  peer  review  process  by  EPA's 
ORD,  CASAC  and  HEI.  They  also 
underwent  a  peer  review  process  at  the 
time  of  their  publicadon  in  reputable 
scientific  journals.  Given  the 
consistency  and  coherence  of  the 
scientific  evidence  and  the  scrutiny  the 
studies  have  received  in  peer  review 
and  in  the  extensive  scientific  review 
process  described  in  this  unit,  EPA  does 
not  agree  that  review  of  the  underlying 
data  for  these  studies  is  also  necessary. 
Considering  the  various  reviews 
described  in  this  unit  and  the  fact  that 
EPA  has  received  no  specific  and 
substantiated  reason,  such  as  plausible 
allegations  of  fraud  or  scientific  abuse, 
to  doubt  the  overall  validity  of  their 
conclusions,  EPA  agrees  with  CASAC 
that  revision  of  the  standard  is 
appropriate,  based  on  these  and  other 
studies. 

In  spite  of  EPA  and  CASAC's 
conclusion  that  it  is  appropriate  to  rely 
on  the  Pope.  Dockery  and  other  studies 
to  establish  a  PM2.3  NAAQS,  EPA  also 
believes  in  public  disclosure  and 
supports  efforts  to  seek  appropriate 
release  of  data  underlying  the  studies  in 
question.  On  January  31, 1997,  EPA 
wrote  to  the  principal  scientific 
investigators  at  the  Harvard  School  of 
Public  Health  and  at  Brigham  Young 
University  and  urged  them  to  make  the 
data  associated  with  their  studies 
available  to  interested  parties.  Studies 
conducted  by  these  investigators  relied 
on  data  compiled  as  part  of  the  Harvard 
Six-Cities  Study  and  data  compiled  by 
the  American  Cancer  Society  (ACS)  as 
part  of  the  Cancer  Prevention  Study  11. 

The  studies  in  question  combined 
health  data  on  individuals  with  air 
pollution  data.  The  air  pollution  data 
are  publicly  available.  The  health  data 
consist  of  personal  and  confidential 
information,  e.g.  age,  sex,  weight, 
eduction  level,  smoking  history, 
occupational  exposures,  medical 
history.  These  data  are  not  publicly 
available.  In  compiling  these  data, 
researchers  have  promised  study 
participants  that  private,  personal 
information  would  be  kept  confidential 
under  signed  assurances  of 
confidentiality.  Data-sharing 
arrangements  with  outside  parties  must, 
therefore,  accommodate  interests  both 
in  making  data  accessible  and  in 
protecting  the  confidentiality  of  the 
information  contained  within  them. 

Both  the  Harvard  School  of  Public 
Health  and  the  American  Cancer  Society 
have  made  such  arrangements.  Both 
have  processes  which  allow  ouside 
scientists,  in  collaboration  with  Harvard 
and  ACS  researchers,  to  access  their 
databases  for  the  conduct  of  legitimate 
scientific  research.  Scientists  fi-om  all 


over  the  world  have  applied  for  and 
have  been  granted  such  access  and 
numerous  studies  have  been  conducted 
and  published  using  the  databases. 

Because  of  increased  interest  resulting 
from  EPA's  rulemaking  on  PM  standards 
and  at  the  request  of  the  Harvard  School 
of  Public  Health,  HEI  is  taking 
additional  steps  to  provide  a  forum  for 
outside  researchers  to  access  health  data 
associated  with  the  Harvard-Six  Cities 
Study  and  perhaps  others.  HEI  has 
convened  an  expert  panel  of  esteemed 
scientists  to  access  underlying  data  and 
to  conduct  additional  reanalyses.  This 
arrangement  appears  to  provide  a 
constructive  venue  for  testing  legitimate 
scientific  hypotheses  while  protecting 
the  confidentiality  of  the  underlying 
data. 

Nevertheless,  as  noted  previously, 
EP.'V  has  full  confidence  in  the  scientific 
integrity  of  the  Dockery.  Schwartz,  and 
Pope  studies  and  their  suitability  for  use 
in  the  .Agency's  rulemaking  on  PM, 
without  undertaking  a  separate  or 
additional  review  and  analysis  of  the 
underlying  raw  data.  The  decision  to 
propose  revisions  of  the  curtent  PM 
standards  was  based  on  careful 
assessment  of  the  scientific  and 
technical  information  presented  in  the 
PM  Criteria  Document  and  Staff  Paper. 
The  decision  was  also  consistent  with 
the  consensus  of  CASAC  that  "although 
an  understanding  of  health  effects  of  PM 
is  far  from  complete,  the  Staff  Paper, 
when  revised,  will  provide  an  adequate 
summary  of  our  present  understanding 
of  the  scientific  basis  for  making 
regulatory  decisions  concerning  PM 
standards."  The  extensive  PM 
epidemiological  data  base  provides 
evidence  that  serious  adverse  health 
effects,  e.g.,  mortality,  exacerbation  of 
chronic  disease,  increased  hospital 
admissions,  respiratory  symptoms,  and 
pulmonary  function  decrements,  in 
sensitive  subpopulations,  e.g.,  the 
elderly,  individuals  with 
cardiopulmonary  disease  and  children, 
are  attributable  to  PM  at  levels  below 
the  current  standards.  The  increase  in 
risk  is  significant  from  an  overall  public 
health  perspective  because  of  the  large 
number  of  individuals  in  sensitive 
subpopulations  that  are  exposed  to 
ambient  PM  and  the  significance  of  the 
health  effects.  These  considerations,  as 
well  as  others  discussed  in  the  proposal 
and  Staff  Paper,  such  as  the  need  to 
consider  fine  and  coarse  particles  as 
distinct  classes,  led  both  the 
Administrator  and  CASAC  to  conclude 
that  revision  of  the  current  standards  is 
clearly  appropriate.  This  conclusion 
remains  unchanged  despite  the  fact  that 
EPA  is  without  the  actual  raw  and 


THE  PikPER  »NO  'NK  USED  IN  THE  OBIQINAL 
PUBLICATION  MAY  AFFECT  THE  QUALITY  OF 
THE  MICROFORM  ED'TiON. 
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unanalyzed  health  data  underlying  the 
studies. 

A  number  of  conunenters  cited 
section  307(d)  of  the  Act  in  support  of 
their  position  that  EPA  is  required  to 
obtain  and  disclose  the  underlying  raw 
data.  Under  section  307(d)(3)  of  the  Act, 
EPA  is  required  to  issue  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  that  is  accompanied  by  a 
"statement  of  basis  and  purpose"  that 
includes  "a  summary"  of: 

(A)  The  factual  data  on  which  the 
proposed  rule  is  based. 

(B)  The  methodology  used  in 
obtaining  the  data  and  in  analyzing  the 
data. 

Thus,  it  is  clear  from  the  language  of 
section  307(d)  of  the  Act  that  where 
EPA  relies  on  any  "data"  as  support  in 
i*s  rulemakings  under  the  Clean  Air  Act, 
it  has  an  obligation  to  include  such  data 
or  information  in  the  rulemaking  docket 
that  is  open  to  the  public.  Where  EPA 
fails  to  do  so  and  the  error  is  "so  serious 
and  related  to  matters  of  such  central 
relevance  to  the  rule  that  there  is  a 
substantial  likelihood  that  the  rule 
would  have  been  significantly  changed 
if  such  errors  had  not  been  made,"  a 
reviewing  court  may  overturn  the  rule. 

In  this  case,  as  noted  previously,  EPA 
did  not  rely  upon  the  raw  health  data 
supporting  the  Dockery  and  Pope 
studies;  it  relied  instead  upon  the 
studies  themselves.  These  studies  may 
properly  be  considered  "data."  The  EPA 
has  never  had  the  raw  health  data  in  its 
possession;  thus  EPA  has  neither 
reviewed  it  nor  had  an  opportunity  to 
place  it  in  the  docket.  The  EPA  did  rely 
on  the  studies  and  these  studies  are 
included  in  the  docket  and  are  available 
for  public  review.  Because  EPA  neither 
reviewed  nor  relied  upon  the  raw  data, 
there  is  no  obligation  to  obtain  it  or  to 
make  it  available. 

Some  commenters  argued  that  the 
language  of  section  307(d)  of  the  Act, 
which  refers  to  the  "factual  data"  and 
which  also  discusses  the  "methodology 
used  in  obtaining  and  analyzing  the 
data"  distinguishes  between  raw  data 
and  studies.  In  the  view  of  these  and 
other  commenters,  the  plain  language  of 
section  307(d)  of  the  Act  requires  that 
EPA  obtain  and  disclose  the  raw  data 
used  in  the  Dockery  and  Pope  studies. 
According  to  these  commenters,  without 
such  raw  "data,"  EPA  cannot  legally 
promulgate  its  rule. 

The  EPA  disagrees  with  this  narrow 
interpretation  of  the  word  "data"  and  of 
section  307(d)  of  the  Act.  Data  can  take 
many  forms,  including  studies,  reports, 
tabulations,  graphs  and  summaries,  as 
well  as  more  raw  forms,  such  as 
questionnaire  responses,  test  results  and 
even  actual  physical  specimens.  The 


"factual  data"  called  for  by  section 
307(d)  of  the  Act  may  clearly  include 
peer-reviewed  scientific  studies.  Nor 
does  section  307(d)  of  the  Act  prohibit 
EPA  from  relying  on  a  study  for 
standard  setting  without  obtaining  the 
raw,  underlying  data  supporting  a 
study.  Indeed,  as  noted  in  the  legislative 
history  to  section  307(d)  of  the  Act. 

•  *  *  (t!he  [House  Commerce]  Committee 
recognizes  that  the  bctual  support  needed  for 
a  rule  may  vary  greatly  according  to  the 
subject  being  addressed  and  that  rules  on 
some  subjects,  such  as  procedures,  may  not 
require  any  factual  basis  at  all.  There  is  no 
intention  to  increase  the  amount  of  'factual' 
support  now  required  to  support  'policy 
judgments  where  no  factual  certainties  exist 
or  where  facts  alone  do  not  provide  the 
answer,'  Industrial  Union  Department,  AFL- 
CTO  V.  Hodgson,  499  F.2d  467,  476  (D.C.  Cir. 
1974).  Nor  is  there  any  intent  to  diminish  the 
Administrator's  authority  to  adopt 
precautionary  regulations  based  on  a 
showing  of  risk  *  *  *  . 

H.R.  Rep.  No.  95-294,  at  323  (1977) 
(footnote  omitted).  As  this  legislative 
history  makes  clear,  the  language  in 
section  307(d)  of  the  Act  is  not  intended 
to  require  EPA  to  change  the  amount  of 
"factual  support"  that  EPA  must 
assemble  in  order  to  promulgate  a  rule 
and  EPA  may  adopt  "precautionary" 
regulations  "where  no  factual  certainties 
exist."  Given  this  clarification  in  the 
legislative  history,  it  is  evident  that  EPA 
is  entitled  under  section  307(d)  of  the 
Act  to  rely  on  studies  rather  than  raw 
data  in  developing  its  Clean  Air  Act 
rules,  despite  the  arguably  ambiguous 
use  of  the  term  "data."'^ 

Moreover.  EPA  has  relied  on  studies 
in  the  past  (including  studies  using  the 
undisclosed  Six  Cities  data)  without 
obtaining  or  disclosing  the  underlying 
raw  data,  and  EPA's  reliance  on  such 
studies  to  set  Clean  Air  Act  standards 
has  been  upheld  in  coiul.  In  NRDC  v. 
EPA.  902  F.  2d  962  (D.C.  Cir.  1990),  the 
D.C.  Circuit  declined  to  delay  its  review 
of  the  PMio  NAAQS  rulemaking  due  to 
concerns  raised  by  the  American  Iron 
and  Steel  Institute  about  the  integrity  of 


''•  EPA  also  does  not  agree  that  because  the 
language  of  section  307|d)  of  ihe  .^ct  mentions 
■factual  data"  as  well  as  "the  methodology  used  in 
obtaining  and  analyzing  the  data."  EPA  cannot  relv 
on  a  study  alone  In  this  case,  the  study  is  the 
"factual  data"  and  EPA's  methodology  used  in 
obtaining  and  analyzing  the  "factual  data"  is  the 
method  that  EPA  used  to  review  and  relv  upon  the 
studies.  This  methodology  is  discussed  extensively 
in  the  staff  paper  and  summarized  in  some  detail 
elsewhere  in  this  preamble  In  fact,  as  is  clear  from 
the  overall  structure  of  section  307(d)  of  the  Act,  as 
well  as  the  legislative  histori'  cited  in  this  unit 
section  307(d)  of  the  Act  merely  requires  that  EPA 
summarize  and  disclose  the  information  and 
methodology  that  it  relied  upon  in  developing  its 
rule  It  leaves  unchanged  the  "level"  of  support  that 
an  agency  must  bring  to  heai  in  drafting  a  proposed 


the  Six  Cities  data  base.  902  F.2d  at  974. 
In  that  case,  EPA  had  relied  upon  an 
earlier  Dockery  study  based  on  the  Six 
Cities  data  base.  Although  the  National 
Institutes  of  Health  (NIH)  undertook  a 
review  of  the  allegations  regarding  the 
Six  Cities  database,  the  court 
nevertheless  upheld  EPA's  reliance  on 
that  Dockery  study  without  waiting  for 
the  results  of  the  NIH  review.  NIH 
eventually  concluded  that  the 
£illegations  were  without  merit. 
According  to  the  court  in  the  NRDC 
case: 

AISI  claims  that  the  EPA  relied  too  much 
on  the  Six  Cities  Study,  which  is  comprised 
of  the  Dockery  study  and  the  Ware  study  * 
*  *    We  do  not  agree  that  the  Administrator's 
selection  of  the  twenty-four  hour  standard 
lacks  the  necessary  reasoned  analysis  and 
supportive  evidence  *  *  *  .  After  carefully 
reviewing  the  record,  we  find  EIPAs  selection 
of  the  twenty  four  hour  standard  reasonable 
in  light  of  the  divergent  results  in  the  studies 
and  the  agency's  mandate  to  providp  an 
adequate  margin  of  safety.  Studies  contained 
in  the  record  provided  evidence  of  adverse 
health  effects  at  levels  below  250  (ig/m3. 

902  F,2d  at  969  (footnotes  omitted; 
emphasis  in  original].  The  court  also 
stated  that: 

In  setting  a  standard  under  section  1 09  of 
the  Act,  the  Administrator  must  "lake  into 
account  all  the  relevant  studies  revealed  in 
the  record"  and  "make  an  informed  judgment 
based  on  available  evidence."  American 
Petroleum  Institute  v.  Costie.  665  F  2d  at 
1187.  The  record  shows  that  the 
Admmistrator  did  so  The  Administrator 
relied  on  studies  which  showed  adverse 
effects  at  and  below  the  250  M*^m3  level. 
AISI  essentially  asks  this  court  to  give 
different  weight  to  the  studies  than  did  the 
Administrator,  We  must  decline  It  is  simply 
not  the  court's  role  to  "second-guess  the 
scientific  judgments  of  the  EPA.  *  *  *  [TJhe 
,\dministrator  did  not  act  arbitrarily  in 
drawing  conclusions  from  the  uncertain  and 
conflicting  data.  The  Administrator  may 
reasonably  apply  his  expertise  to  draw 
conclusions  from  "imperfect  data.  "  Ethyl 
Corp,,  541  F.2d  at  28,  as  he  did  here 

Id.  at  971. 

As  this  language  makes  plain,  the 
term  "data"  may  include  a  study  relied 
upon  by  EPA.  It  should  be  equally  plain 
that  EPA  may  properly  rely  on  such  a 
study  in  setting  a  standard  despite  the 
fact  that  such  "data  "  may  be 
"imperfect,"  "conflicting."  and 
"uncertain,"  There  are  numerous  other 
cases  in  which  EPA  has  relied  on 
studies  in  setting  standards  under  the 
Clean  Air  Act,  See.  e.g,.  Engine 
Manufacturers  Association  v,  EPA.  88  F. 
3d  1075,  1099  (D.C.  Cir. 
1996)(upholding  EPA's  use  of  the  1993 
Docker\'  study  for  setting  mobile  source 
standards);  APIw  Costie.  665  F.2d  1176. 
1185  (D.C.  Cir.  1981 )( Administrator's 
conclusion  that  normal  body  functions 
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are  disrupted  by  ozone  is  "supported  by 
the  studies"). 

A  number  of  commenters  cited 
Endangered  Species  Committee  v. 
Babbitt.  852  F.  Supp.  32  (D.D.C.  1994) 
(hereafter  "Gnatcatcher")  in  support  of 
the  proposition  that  EPA  must  obtain 
and  disclose  the  raw  data  underlying 
the  Dockery  and  Pope  studies.  Relying 
on  cases  such  as  Connecticut  Light  and 
Power  Co.  v.  NRC.  673  F.2d  525  (D.C. 
Cir.  1982).  Portland  Cement  v. 
Ruckelshaus.  486  F.2d  375  (D.C.  Cir. 
1973),  and  United  States  v.  Nova  Scotia 
Food  Processing  Corp.  568  F.2d  240 
(2nd  Cir.  1977).  these  commenters 
suggest  that  "a  body  of  legal  decisions 
is  emerging  whereby  federal  courts  are 
increasingly  dubious  of  final  regulatory 
decisions  that  are  being  made  absent 
public  scrutiny  of  the  data  underlying 
and  purportedly  supporting  such 
decisions."  According  to  these 
commenters.  based  on  Gnatcatcher  and 
other  cases,  failure  by  EPA  to  obtain  and 
place  in  the  docket  the  raw  unanalyzed 
data  used  in  the  Dockery  and  Pope 
studies  constitutes  serious  procedural 
error  under  the  Clean  Air  Act. 

Under  Connecticut  Light  and  Power, 
agencies  must  make  available  technical 
studies  and  data  that  have  been  relied 
upon  during  the  rulemaking  process  in 
order  for  the  public  to  have  an  adequate 
opportunity  for  notice  and  comment. 
There  is  no  question  that  EPA  has  done 
this  with  regard  to  the  Dockery  and 
Pope  studies,  which  are  included  in  the 
rulemaking  docket.  The  Portland 
Cement  case  makes  clear  that  where  an 
agency  actually  relies  on  factual  data  it 
cannot  "promulgate  rules  on  the  basis  of 
inadequate  data,  or  on  data  that,  [to  a] 
critical  degree,  is  known  only  to  the 
agency."  486  F.2d  at  393.  See  also.  Nova 
Scotia.  568  F.2d  240,  at  251  (where  all 
of  the  research  was  collected  by  the 
agency,  and  none  of  it  was  disclosed  "as 
the  material  upon  which  the  proposed 
rule  would  be  fashioned,"  error 
resulted);  CMA  v.  EPA.  870  F.2d  177, 
200  (5th  Cir.  1989)  ("fairness  requires 
that  the  agency  afford  interested  parties 
an  opportunity  to  challenge  the 
underlying  factual  data  relied  on  by  the 
agency"). 

However,  in  this  case,  EPA  did  not 
rely  on,  nor  did  it«ver  have  or  review, 
the  underlying  data  used  in  the  Dockery 
and  Pope  studi3s.  Instead,  it  relied  upon 
the  studies  themselves.  Thus,  the  cases 
cited  in  this  unit  are  inapposite.  They 
stand  only  for  the  proposition  that 
where  an  agency  actually  reviews  and 
relies  on  "data,"  which  may  be  raw 
data,  a  study  or  a  variety  of  other  forms 
of  information,  it  must  make  these  data 
available.  They  do  not  and  cannot  stand 
for  the  proposition  that  an  agency  may 


not  rely  on  a  study  alone  and  must 
always  obtain  the  raw  and  unanalyzed 
data  underlying  a  study.  Indeed,  as  one 
D.C.  Circuit  case  noted:  "Portland 
Cement  and  Nova  Scotia  simply  cannot 
be  twisted  so  as  to  require  notices  of 
proposed  or  interim  rules  to  contain 
elaborate  reproductions  of  underlying 
studies."  Pefay  v.  Block.  737  F.2d  1193, 
1198  (D.C.  Cir.  1984).  Requiring  EPA  to 
obtain,  analyze  and  disclose  the  data 
underlying  the  Pope  and  Dockery 
studies,  which  EPA  neither  reviewed 
nor  relied  upon,  would  be  to  require 
EPA  to  attempt  such  an  "elaborate 
reproduction."  Such  a  step  is  not 
required  under  the  law  and  would  make 
it  extremely  difficult,  if  not  impossible, 
for  EPA  to  regulate  in  complex, 
technical  areas  "at  the  frontiers  of 
science."  Baltimore  Gas  and  Electric  Co. 
v.  NRC.  462  U.S.  87  (1983). 

The  district  court's  decision  in  the 
Gnatcatcher  case  is  similarly  inapposite. 
That  case  concerned  a  scientific  study 
regarding  the  range  of  the  California 
Gnatcatcher,  a  small  insectivorous 
songbird.  As  the  Gnatcatcher  opinion 
itself  notes,  "courts  have  generally 
allowed  agencies  to  rely  on  scientific 
reports."  Gnatcatcher,  852  F.Supp.  at 
37.  Thus,  the  question  at  issue  in 
Gnatcatcher  was  whether  specific 
circvunstances  exist  in  which  an  agency 
may  not  be  entitled  to  rely  on  studies 
alone.  In  the  Gnatcatcher  case,  a  single 
author  had  published  two  directly 
contradictory  studies  on  the  same  issue, 
while  relying  on  the  same  data.  In  light 
of  this  clear  contradiction,  conunenters 
in  that  rulemaking  argued  that  without 
the  underlying  data  it  was  impossible  to 
determine  whether  the  conclusions  in 
either  study  were  correct.  The  district 
court  noted  that: 

The  Secretary  had  before  him  a  report  by 
an  author  who,  two  years  before  had 
analyzed  the  same  data  and  come  to  an 
opposite  conclusion.  It  is  the  disputed  nature 
of  this  rejKirt  that  distinguishes  this  from 
other  cases  where  a  scientific  report  alone 
has  been  considered  sufficient  for  ESA 
purposes. 

Id.  Thus,  according  to  the  court:  "While 
coiuls  have  generally  allowed  agencies 
to  rely  on  scientific  reports  *  *  *  this  is 
not  sufficient  in  this  case  because  the 
report  itself  is  under  serious  question." 
Id. 

The  EPA's  current  reliance  on  the 
Dockery  and  Pope  studies  bears  no 
resemblance  to  the  circumstances 
present  in  the  Gnatcatcher  decision.  As 
noted  previously,  these  studies  have 
been  subject  to  extensive  peer  review 
and  scrutiny,  and  neither  researcher  has 
published  a  contradictory  study  on  the 
same  issue,  much  less  using  the  same 
data  base.  The  EPA  is  not  aware  of,  nor 


have  any  of  the  commenters  raised  any 
particular  issues  relating  to  either  gross 
error,  fraud  or  scientific  abuse  arising 
from  the  data.  Indeed,  as  noted 
previously,  the  prior  work  of  these 
particular  researchers  has  been  subject 
to  extensive  independent  scrutiny  and 
reanalysis,  which  has  confirmed,  rather 
than  called  into  question,  the 
underlying  validity  of  their  conclusions 
and  the  integrity  of  their  research 
methods.  Reading  Gnatcatcher  to 
suggest  that  EPA  cannot  rely  on  such  a 
study,  where  the  study  and  its  methods 
have  been  subject  to  extensive  peer 
review,  would  place  the  district  court's 
rationale  in  Gnatcatcher  in  conflict  with 
applicable  D.C.  Circuit  precedent  that 
makes  evident  the  right  of  agencies  to 
rely  on  studies  alone.  See,  e.g..  Engine 
Manufacturers  Association  v.  EPA,  88 
F.3d  1075,  1099  (D.C.  Cir  1996);  API  v. 
Costle,  665  F.2d  1176,  1185  (D.C.  Cir. 
1981),  "studies  discussed  in  the  Criteria 
Document  constitute  a  rational  basis  for 
the  finding  that  adverse  health  effects 
occur  at  ozone  levels  of  0.15-0.25  ppm 
for  sensitive  individuals";  see  also, 
NRDCv.  Thomas.  805  F.2d  410,  418 
(D.C.  Cir.  1986)(EPA  use  of  a  summary 
of  confidential  data  that  was  not 
disclosed  provides  "a  reasoned 
explanation  for  moving  from  a  4.0  to  5.0 
long  term  NOx  standard"). 

In  addition,  to  require  EPA  to  obtain 
and  analyze  the  data  prior  to  revising 
the  standard  would  also  contradict  the 
"common  sense  notion  that  Congress,  in 
providing  for  notice  and  comment 
under  the  APA,  could  not  have  intended 
to  subject  the  agencies — and  the  public 
on  whose  behalf  they  regulate — to  [aj 
sort  of  interminable  back  and  forth." 
International  Fabricare  Institute  v.  EPA, 
972  F.2d  384,  399  (D.C.  Cir.  1992).  In 
the  view  of  some  commenters,  EPA  has 
no  choice  but  to  either  postpone  its 
decision  for  a  year  or  more  awaiting  a 
review  of  data  or  choose  to  retain  the 
current  standard.  Yet  were  EPA  to  adopt 
such  an  approach,  these  commenters 
would  undoubtedly  insist  that  EPA  be 
required  to  include  an  analysis  of  the 
data  in  the  docket;  further  questions 
would  likely  be  raised  regarding  the  re- 
analysis  and  once  again  EPA  might  find 
itself  unable  to  promulgate  its  rule 
pending  review  of  further  hypothetical 
questions.  This  type  of  unending 
inquiry  is  not  required  under  the  law. 
As  the  D.C.  Circuit  has  noted: 

•  •  *  (Dlisagreement  among  the  experts  is 
inevitable  when  the  issues  involved  are  at  the 
"very  frontiers  of  scientific  knowledge,"  and 
such  disagreement  does  not  prevent  us  trom 
finding  that  the  Administrator's  decisions  are 
adequately  supported  by  the  evidence  in  the 
record  *  •  *  .  It  is  not  our  function  to  resolve 
disagreement  among  the  experts  or  to  judge 
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the  merits  of  competing  expert  views  *  *  * 
.  Cf.  Hercules.  Inc.  v.  EPA.  598  F.2d  91,115 
(D.C.  Cir.  1978)  ("(clhoice  among  scientific 
test  data  is  precisely  the  type  of  judgment 
that  must  be  made  by  EPA,  not  this  court"). 

Lead  Industries  Association  v.  EPA,  647 
F.2d  1130,  1160  (D.C.  Cir.  1980). 

Neither  Gnatcatcher,  nor  any  other 
case  can  fairly  be  read  to  suggest  that 
EPA  has  an  obligation  to  respond  to  all 
possible  questions  that  might  be  raised 
regarding  its  scientific  conclusions  or 
that  where  EPA  relies  on  a  study,  it 
must  engage  in  a  multi-phased  and 
possibly  unending  re-examination  of  the 
data  supporting  such  a  study  until  all 
commenters  are  satisfied  in  full  with  the 
details  of  the  underlying  science.  Even 
assuming  that  EPA  could  obtain  the 
confidential  Six  Cities  data  through 
litigation,  a  substantial  delay  of  many 
months,  if  not  years,  would  likely  result, 
in  order  for  both  EPA  and  industry  to 
reanalyze  the  data.  In  the  meantime, 
some  tens  of  thousands  of  prematiu^ 
deaths  could  result.  Neither  the  Clean 
Air  Act  nor  relevant  case  law  requires 
or  permits  such  a  result. 

Indeed,  the  suggestion  that  EPA 
cannot  and  should  not  rely  upon  the 
Pope,  Dockery,  and  Schwartz  studies, 
unless  and  until  interested  parties  have 
had  an  opportunity  to  examine  and 
reanalyze  the  underlying  raw  data,  is 
extraordinary.  Given  the  precautionary 
natiire  of  section  109  of  the  Act  and  the 
need  to  allow  an  adequate  margin  of 
safety,  see  Lead  Industries,  647  F.2d  at 
1154,  1155,  there  are  limits  on  EPA's 
discretion  to  disregard  even  studies  that 
are  clearly  flawed,  if  they  are 
nonetheless  "useful"  in  indicating  the 
kind  and  extent  of  health  effects  that 
may  result  from  the  presence  of  a 
pollutant  in  the  ambient  air.  See 
sections  109(b)(1)  and  108(a)(2)  of  the 
Act. 

A  few  commenters  cited  Kennecott  v. 
EPA,  684  F.2d  1007  (D.C.  Cir.  1982)  and 
argued  that  imder  sections  307(d)(8)  and 
307(d)(9)(D)  of  the  Act,  a  failure  by  EPA 
to  obtain  and  include  in  the  docket  the 
data  underlying  the  Pope  and  Dockery 
studies  would  constitute  an  "error"  that 
is  "so  serious  and  related  to  matters  of 
such  central  relevance  to  the  rule  that 
there  is  a  substantial  likelihood  that  the 
rule  would  have  been  significantly 
changed  if  such  error!  ]  had  not  been 
made."'^  EPA  disagrees.  Peer  reviewed 


studies  conducted  by  outside  parties 
were  not  at  issue  in  Kennecott. 
Kennecott  involved  a  dispute  over 
financial  analyses  that  EPA  itself  had 
previously  conducted  and  used  in 
earlier  rulemakings.  The  coiul 
determined  that  the  financial  analyses  at 
issue  must  have  provided  at  least  part 
of  the  factual  basis  for  EPA's  rule,  and 
EPA  referenced  these  analyses  in  the 
preamble  to  the  final  rule  without 
placing  them  in  the  docket  until  one 
week  before  promulgation.  The  factual 
circumstances  in  Kennecott  are 
substantially  different  than  the  current 
situation  and  thus,  Kennecott  cannot 
fairly  be  read  to  establish  the  applicable 
legal  standard  with  regard  to  EPA's 
reliance  on  peer  reviewed  studies  for 
use  in  setting  the  NAAQS. 

In  this  case,  EPA — well  before 
proposal — has  placed  the  information 
that  it  relied  u^on  in  the  docket.  This 
information  is  in  the  form  of  studies. 
These  studies  have  been  subject  to 
extensive  scrutiny  and  peer  review.  To 
date  no  specific  allegation  has  been 
made  that  the  studies  are  clearly  in  error 
or  that  the  data  underlying  them  are  the 
subject  of  fraud,  scientific  misconduct, 
or  gross  error  going  to  the  basic  validity 
of  the  studies.^*  Instead,  various 
commenters  have  merely  stated  their 
view  that  were  the  raw  data  behind 
these  studies  available,  they  would  be 
able  to  better  verify  and  assess  the 
results  reached  in  the  studies. 

As  one  commenter  noted,  "In  the 
absence  of  data  on  which  EPA's 
proposal  is  based,  [key  scientific]  issues 
remain  shrouded  in  uncertainty  and 
skepticism.  The  disclosure  of  the  data 
would  allow  for  robust  scientific 
analysis  and  discussion  of  these  issues." 
A  similarly  hypothetical  concern  is 
raised  by  another  commenter  who  stated 
that  "seeing  the  data  would  clarify    ^ 
substantial  questions  of  methodology" 
and  "had  the  Harvard  data  been 
available,  a  far  broader  evaluation  of  the 
defects  of  the  Harvard  Studies  would 
have  been  possible  vdth  the  same 


"  One  commenter  argued  that  EPA's  failure  to 
place  the  "data"  in  the  docket  was  not  an  "error" 
but  a  "refusal  to  comply  with  the  clear  language  of 
the  law  that  should  be  reviewed  by  the  courts  under 
section  307(d)(9)(C).  rather  than  367(d)(9)(D)."  As 
noted  previously,  EPA  does  not  agree  with  this 
interpretation  of  section  307(d){3)  of  the  Act.  Under 
applicable  caselaw.  the  term  "data"  may  include 
information  in  many  forms,  including  studies  that 


EPA  has  placed  in  the  docket.  See  Endangered 
Species  Committee  v.  Babbitt.  852  F.  Supp.  32.  37 
(D.D.C.  1994)  ("data  can  come  in  many  torms:  it 
can  be  a  scientific  report,  it  can  be  graphs  and 
tabulations  *  *  *  it  can  be  raw  numbers"). 

*•  A  number  of  commenters  did  argue  these 
studies  do  not  form  a  sufficient  basis  for  EPA's 
decision  to  revise  the  NAAQS  and  that  attempts  to 
replicate  these  studies  have  not  been  universally 
successful.  These  same  commenters  also  listed  a 
number  of  hypothetical  questions  and  issues  that 
might  be  resolved  through  a  review  of  the 
underlying  data  and  suggested  that  before  EPA  may 
properly  rely  on  these  studies  to  revise  the  NAAQS. 
a  variety  of  confounders  (such  as  smoking)  should 
also  be  ruled  out  by  reviewing  the  data.  As  set  forth 
more  fully  in  Unit  11.  of  this  preamble,  neither  EPA 
nor  CASAC  agrees  that  any  of  these  factors 
precludes  reliance  on  the  studies  in  question. 


expenditure  of  time  and  money."  Yet, 
despite  having  spent  "in  the 
neighborhood  of  a  million  dollars  to 
duplicate  and  reanalyze  the  Harvard 
data  set"  this  commenter  was  unable  to 
allege  any  particular  defect  in  the 
methodology  or  results  of  these  studies 
and  noted  instead  that  "the  track  record 
to  date  suggests  that  the  claimed 
associations  to  PMz  5  and  health  effects 
would  not  have  held  up  under  such  a 
broader  evaluation." 

EPA  is  not  required  to  await  the 
results  of  such  an  inquiry  before 
proceeding  to  regulate  to  protect  hiunan 
health  and  the  environment.  The 
concerns  raised  by  the  commenters 
regarding  these  studies  remain 
hypothetical;  the  comments  themselves 
raise  no  allegations  of  fraud,  scientific 
misconduct  or  gross  error  that  calls  into 
question  the  fundamental  validity  of  the 
studies.  Given  this  fact,  EPA  does  not 
agree  with  the  commenters  that  reliance 
on  these  studies  and/or  a  failure  to  place 
the  underlying  data  in  the  docket 
constitutes  an  error,  much  less  an  error 
that  is  'so  serious  and  related  to  matters 
of  such  central  relevance  that  there  is  a 
substantial  likelihood  that  the  rule 
would  have  been  significantly 
changed."  EPA  is  entitled  to  rely  upon 
these  studies  and  it  has  satisfied  its 
obligation  to  provide  the  "factual  data" 
upon  which  the  proposed  rule  is  based 
by  placing  these  studies  in  the  docket. 

In  fact,  the  concerns  raised  by  the 
commenters  ultimately  boil  down  to  a 
disagreement  with  EPA  over  the  level  of 
scientific  certainty  necessary  to  adopt 
the  NAAQS  revisions.  In  setting 
standards  under  the  Clean  Air  Act,  EPA 
is  not  required  to  resolve  all  scientific 
issues  to  the  complete  satisfaction  of 
every  interested  party.  As  noted  by  the 
D.C.  Circuit  in  Lead  Industries 
Association  v.  EPA.  647  F.2d  1130,  1160 
(DC.  Cir.  1980): 

To  be  sure,  the  Administrator's 
conclusions  were  not  unchallenged;  both  LIA 
and  the  Administrator  are  able  to  point  to  an 
impressive  array  of  experts  supporting  each 
of  their  respective  posiUons.  However, 
disagreement  among  the  exp>erts  is  inevitable 
when  the  issues  involved  are  at  the  "verj- 
frontiers  of  scientific  knowledge,"  and  such 
disagreement  does  not  preclude  us  from 
finding  that  the  Administrator's  decisions  are 
adequately  supported  by  the  evidence  in  the 
record.  It  may  be  that  LIA  expects  this  court 
to  conclude  that  IJA's  experts  are  right,  and 
the  experts  whose  testimony  supports  EPA 
are  wrong.  If  so,  LIA  has  seriously 
misconceived  our  role  *  *  *  .  It  is  not  otir 
function  to  resolve  disagreement  among  the 
experts  or  to  judge  the  merits  of  competing 
expert  views  *  *  *  .  Cf.  Hercules.  Inc.,  v.  EPA, 
598  F.2d  91.  115  (D.C.  Cir.  1978)  ("Idhoice 
among  scientific  test  data  is  precisely  the 
typ>e  of  judgment  that  must  be  made  by  EPA, 
not  this  court"). 
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647  F.2d  at  1160  (footnotes  omitted). 

The  EPA's  rationale  for  proposing  to 
add  a  fine  particle  standard  was  detailed 
in  the  preamble  to  the  proposed  rule, 
most  notably  at  61  PR  65654-65662. 
December  13,  1996.  This  decision  is 
based  on  the  extensive  review  of  the 
science  and  policy  issues  contained  in 
the  PM  Criteria  Document  and  Staff 
Paper;  the  CASAC  concluded,  after 
extensive  review,  that  both  of  these 
documents  were  appropriate  for  use  in 
decision  making  on  standards.  These 
documents  contain  a  full  discussion  of 
both  what  is  known  about  PM  and  the 
information  gaps  and  uncertainties. 
Considering  the  full  weight  of  the 
scientific  evidence,  including  the 
uncertainties,  the  CASAC  recommended 
that  the  Administrator  adopt  fine 
particle  standards  and  a  number  of 
panel  members  based  their  support  for 
a  PMi  5  standard  on  the  following 
reasoning: 

ITjhere  is  strong  consistency  and 
coherence  of  information  indicating  that  high 
concentrations  of  urban  air  pollution 
adversely  affect  human  health,  there  are 
already  NAAQS  that  deal  with  all  of  the 
major  components  of  that  pollution  except 
PMa  5.  and  there  are  strong  reasons  to  believe 
that  PM:  5  is  at  least  as  important  as  PMio-2.3 
in  producing  adverse  health  effects. 

Wolff,  1996. 

Given  the  consistency  and  coherence 
of  the  evidence  that  premature  mortality 
and  sickness  occur  in  large  numbers  of 
Americans  at  concentrations  permitted 
by  the  current  standards,  it  would  be 
irresponsible  to  delay  action  that  would 
put  more  appropriate  air  quality  goals 
into  place  based  on  the  most  recent 
scientific  information.  After  a  review  of 
the  comments  submitted,  the  Agency's 
conclusion  that  it  is  appropriate  to  rely 
on  the  existing  studies  remains 
unchanged. 

D.  1990  Amendments 

Contrary  to  the  view  expressed  in 
some  public  comments,  the  provisions 
of  subpart  4  of  Part  D  of  Title  I  of  the 
Act,  enacted  in  1990.  do  not  preclude 
EPA  from  adopting  PM2.5  as  an 
additional  indicator  for  PM  and 
establishing  standards  for  PM2  5.  The 
provisions  of  subpart  4  of  Part  D  of  Title 
I  of  the  Act  simply  do  not  limit  EPA's 
clear  authority  under  section  109  of  the 
Act  to  revise  the  PM  star  daru». 

The  basic  contention  is  that  because 
the  provisions  of  subpart  4  of  Part  D  of 
Title  I  of  the  Act  refer  to  PMm.  they 
prohibit  EPA  from  regulating  any  other 
type  of  PM.  for  example,  by  revising  the 
existing  NAAQS  for  PM  by  adopting  an 
amb.ent  air  quality  standard  for  PM2.5. 
These  provisions,  however,  do  not  lead 
to  such  a  conclusion.  Moreover,  this 


view  ignores  provisions  indicating  that 
Congress  believed  that  EPA  could  revise 
any  existing  NAAQS  or  adopt  a  new 
NAAQS. 

At  the  outset,  it  should  be  noted  that 
Congress  expressly  authorized  EPA  to 
revise  any  ambient  air  quality  standard 
and  to  adopt  a  new  NAAQS  in  section 
109  of  the  Act.  That  section,  which 
requires  EPA  to  review  and  revise,  as 
appropriate,  each  NAAQS  every  five 
years,  contains  no  language  expressly  or 
implicitly  prohibiting  EPA  from  revising 
a  NAAQS  or  adopting  a  new  NAAQS.  If 
Congress  had  intended  to  preclude  EPA 
bom  reviewing  and  revising  a  NAAQS 
or  adopting  a  new  NAAQS,  which  are 
part  of  EPA's  fundamental  functions. 
Congress  would  have  specifically  done 
so.  Clearly.  Congress  knew  how  to 
preclude  EPA  from  exercising  otherwise 
existing  regulatory  authority  and  did  so 
in  other  instances.  See  section 
202(b)(1)(C)  of  the  Act  (expressly 
precluding  EPA  from  modifying  certain 
motor  vehicle  standards  prior  to  model 
year  2004);  section  112(b)(2)  of  the  Act 
(preventing  EPA  from  adding  to  the  list 
of  hazardous  air  pollutants  any  afr 
pollutants  that  are  listed  under  section 
108(a)  of  the  Act  unless  they  meet  the 
specific  exceptions  of  section  112(b)(2) 
of  the  Act);  section  249(e)(3).  (f)  and 
section  250(b)  (limiting  EPA's  authority 
regarding  certain  clean-fuel  vehicle 
programs).  No  such  language  was 
included  either  in  section  109  of  the  Act 
or  elsewhere  in  the  Act  and  no  such 
implication  may  properly  be  based  on 
the  provisions  of  subpart  4  of  Part  D  of 
Title  I  of  the  Act. 

Second,  other  provisions  of  the  Act 
expressly  contemplate  EPA's  ability  to 
promulgate  a  new  or  revised  NAAQS, 
and  provide  no  indication  that  such 
ability  is  limited  to  standards  other  than 
those  whose  implementation  is  the 
subject  of  subparts  2.  3  and  4  of  Part  D 
of  Title  I  of  the  Act.  For  example, 
section  110(a)(2)(H)(i)  of  the  Act 
provides  that  SIPs  are  to  provide  for 
revisions  "from  time  to  time  as  may  be 
necessary  to  take  account  of  revisions  of 
such  national  primary  or  secondary 
ambient  air  quality  standard  *  *  *  ." 
Section  107(d)(1)(A)  of  the  Act  provides 
a  process  for  designating  areas  as 
attainment,  nonattainment.  or 
unclassifiable  "after  promulgation  of  a 
new  or  revised  standard  for  any 
pollutant  under  section  109  *  *  *  ." 
Section  172(e)  of  the  Act  addresses 
modifications  of  national  primary 
ambient  air  quality  standards.  Finally, 
section  172(a)(1)  of  the  Act  expressly 
contemplates  that  EPA  may  revise  a 
standard  in  effect  at  the  time  of 
enactment  of  the  1990  Clean  Air  Act 
Amendments.  Section  172(a)(1)(A)  of 


the  Act  provides  EPA  with  authority  to 
classify  nonattainment  areas  on  or  after 
the  designation  of  an  area  as 
nonattainment  with  respect  to  "any 
revised  standard,  including  a  revision  of 
any  standard  in  effect  on  the  date  of  the 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990."  Plainly. 
Congress  had  no  intention  of  prohibiting 
EPA  from  revising  any  of  the  ambient 
standards  in  effect  at  the  time  of  the 
enactment  of  the  1990  amendments. 

Third,  the  provisions  of  subpart  4  of 
Part  D  of  Title  I  of  the  Act  do  not 
support  the  contention  that  they 
somehow  preclude  EPA  from  exercising 
its  authority  to  adopt  a  revised  PM 
NAAQS  based  on  a  metric  other  than 
PMk).  The  fact  that  Congress  laid  out  an 
implementation  program  for  the  PM 
standard  existing  at  the  time  of  the  1990 
amendments  in  no  way  suggests  that 
Congress  intended  to  preclude  EPA 
from  exercising  the  authority  it 
provided  EPA  to  revise  the  NAAQS 
when  the  health  data  on  which  EPA 
bases  such  decisions  warranted  a 
change  in  the  standard. 

The  fact  that  Congress  drafted  subpart 
4  of  Part  D  of  Title  1  of  the  Act  in  1990 
to  specify  the  implementation  regime 
for  the  PM  standard  then  in  effect,  a 
PMio  standard,  in  terms  that  explicitly 
refer  to  PMio  in  no  way  suggests  that 
Congress  meant  to  preclude  EPA  from 
adopting  a  PM  standard  based  on 
another  metric  if  scientific  information 
supported  such  a  change.  Obviously. 
PMio  was  the  standard  in  existence  in 
1990  and  Congress  drafted  subpart  4  of 
Part  D  of  Title  I  of  the  Act,  the  purpose 
of  which  was  to  delineate  an 
implementation  regime  for  that 
standard,  in  terms  of  that  standard. 
There  is  simply  no  language  in  subpart 
4  of  Part  D  of  Title  I  of  the  Act  that 
limits  EPA's  ability  to  establish  a 
different  PM  standard  if  such  a  standard 
were  warranted  under  section  109  of  the 
Act  or  indicates  any  implicit  intent  on 
the  part  of  Congress  to  limit  EPA's 
authority  under  section  109  of  the  Act 
in  such  a  way.  Subpart  4  of  Part  D  of 
Title  I  of  the  Act  simply  does  not  speak 
to  the  question  of  whether  EPA  may 
establish  a  PM  standard  based  on  a 
different  metric.  In  addition,  section 
107(d)(4)  of  the  Act,  the  only  provision 
outside  of  subpart  4  of  Part  D  of  Title 
I  of  the  Act  invoked  as  a  basis  for  the 
view  that  the  Act  prohibits  EPA  from 
adopting  a  PM2  5  standard,  does  not 
support  that  view.  That  provision 
simply  preserved  pre-existing 
designations  for  "total  suspended 
particulates,"  the  PM  metric  utilized 
prior  to  FMio.  for  certain  purposes.  It 
provides  no  suggestion  that  Congress 
intended  to  prohibit  EPA  from  adopting 
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a  metric  other  than  PMio-  Indeed,  if 
anything,  it  indicates  that  Congress  was 
fully  aware  that  EPA  had  previously 
changed  the  PM  metric  used  in  the  PM 
NAAQS  and  confirms  the  view  that 
Congress  would  have  explicitly  barred 
EPA  from  changing  the  metric  had  it 
intended  to  do  so. 

Finally,  for  the  reasons  stated  in  this 
unit.  EPA's  analysis  of  its  ability  to 
implement  a  PM;  5  standard  under  the 
provisions  of  subpart  1  of  Part  D  of  Title 
1  does  not  support  the  view  that 
Congress  prohibited  EPA  from 
promulgating  such  a  standard.  Congress 
clearly  specified  an  approach  to  the 
implementation  of  the  PMio  standard  in 
the  provisions  of  subpart  4  of  Part  D  of 
Title  I  of  the  Act.  The  EPA  believes  that 
the  clear  and  express  linkage  of  that 
approach  to  the  PMio  standard  indicates 
that  a  different  PM  standard  should  be 
implemented  under  the  general 
principles  of  subpart  1  of  Part  D  of  Title 
I  of  the  Act.  That  Congress  directed 
specifically  how  EPA  and  the  States 
should  implement  the  PMio  standard 
does  not  carry  with  it  the  implication 
that  Congress  intended  to  prohibit  EPA 
from  exercising  its  otherwise  clear  and 
express  authority  to  adopt  a  PM 
standard  based  on  a  different  metric  in 
order  to  carry  out  one  of  its  fundamental 
missions,  the  establishment  of  ambient 
air  quality  standards  to  protect  public 
health  with  an  adequate  margin  of 
safety.  It  is  entirely  reasonable  and 
logical  for  Congress  to,  on  the  one  hand, 
specify  an  implementation  regime  for 
the  PM  standard  in  effect  at  the  time  of 
enactment  of  the  1990  amendments,  but, 
on  the  other  hand,  leave  EPA  free  to 
exercise  the  authority  provided  it  by 
Congress  in  section  109  of  the  Act  to 
adopt  a  new  or  revised  standard  when 
EPA  determined  that  such  a  standard 
was  needed  to  protect  public  health 
with  an  adequate  margin  of  safety. 
Congress  explicitly  required  EPA  to 
review  and  revise  as  appropriate  the 
NAAQS  every  five  years.  If  Congress  did 
not  intend  for  EPA  to  revise  the  NAAQS 
when  warranted,  it  would  not  have 
required  EPA  to  review  and  revise  them. 
If  Congress  had  intended  to  prohibit 
EPA  from  exercising  such  a 
fundamental  authority  it  would  have 
clearly  specified,  as  it  did  in  other 
instances,  that  EPA  could  not  do  so. 

V.  Revisions  to  40  CFR  Part  50, 
Appendix  K — Intrepretation  of  the  PM 
NAAQS 

Because  the  revocation  of  the  existing 
PMio  standards  will  become  effective  at 
a  later  date  (as  discussed  in  Unit  Vn.  of 
this  preamble),  EPA  is  retaining  40  CFR 
part  50,  Appendix  K.  although  it  is 
being  published  today  in  revised  format 


to  conform  with  the  format  of  the  other 
appendices  in  this  part.  A  new- 
Appendix  N  to  40  CFR  part  50  explains 
the  computations  necessary  for 
determining  when  the  primary  and 
secondary  PM2  5  and  PMio  standards 
being  adopted  today  are  met.  The 
discussion  in  this  unit  sometimes  refers 
to  the  contents  of  the  new  Appendix  N 
as  revisions  to  Appendix  K.  so  as  to 
highlight  how  the  new  Appendix  N 
differs  from  the  current  Appendix  K. 

Key  elements  of  the  new  40  CFR  part 
50.  Appendix  N,  particuleuly  as  they 
differ  from  those  of  Appendix  K,  are 
outlined  in  this  unit. 

A.  PM2  5  Computations  and  Data 
Handling  Conventions 

As  discussed  in  Unit  II. E.  of  this 
preamble,  the  form  of  the  annual  PM2.5 
standard  is  a  spatially  averaged  annual 
mean  averaged  over  3  years,  and  the 
form  of  the  24-hour  PM2  5  standard  is  a 
98'*'  percentile  concentration  averaged 
over  3  years. 

With  regard  to  the  annual  PM2.5 
standard,  the  EPA  proposed  a  form 
expressed  as  the  armual  arithmetic 
mean,  averaged  over  3  years  and 
spatially  averaged  over  all  designated 
monitoring  sites  to  represent  population 
exposures.  As  discussed  in  Unit  lI.E.l. 
of  this  preamble,  the  form  of  the  armual 
PM2  5  standard  has  been  clarified  to 
make  explicit  that  implementing 
agencies  have  the  flexibility  to  base 
comparison  of  the  standard  level  with 
measured  values  from  either  a  single 
community-oriented  site  or  an  average 
of  measured  values  from  such  monitors 
within  the  constraints  enumerated  in  40 
CFR  part  58.  The  new  Appendix  N  of  40 
CFR  part  50  reflects  this  clarification. 
The  spatial  average,  if  used,  is  to  be 
carried  out  using  data  from  monitoring 
sites  designated  in  a  State  PM 
Monitoring  Network  Description  in 
accordance  with  the  provisions  of  40 
CFR  part  58. 

Also,  the  EPA  proposed  that,  for 
spatial  averaging,  the  requirements  for  3 
years  of  data  for  comparison  writh  the 
standard  be  fulfilled  by  the  spatial 
averaging  network  as  a  whole,  not  by 
individual  monitors  within  the  network. 
The  EPA  received  comments  regarding 
the  application  of  the  75  percent  data 
completeness  requirement  to  spatial 
averaging.  The  commenters  stated  that 
the  inclusion  or  exclusion  of  a  site  not 
meedng  the  data  completeness 
requirements  from  a  spatial  average, 
based  on  the  level  of  the  single  site 
average,  would  bias  the  spatial  average 
for  that  year.  The  EPA  has  responded  to 
the  comment  by  demonstrating  in 
Example  1  in  40  CFR  part  50.  Appendix 
N  the  application  of  the  data 


completeness  criterion  that  is  consistent 
with  a  spatially  averaged  network. 
Specifically,  the  application  of  the  data 
completeness  requirement  has  been 
altered  in  the  example  if  a  particular  site 
has  quarters  in  a  year  that  do  not  meet 
the  minimum  data  completeness 
requirement.  Instead  of  comparing  a 
site's  annual  average  to  the  level  of  the 
standard  to  decide  whether  or  not  to 
keep  the  site  in  the  calculations,  the 
aimual  average  for  all  the  sites  (the 
spatial  average)  is  compared  to  the  level 
of  the  standard.  If  the  spatial  average  is 
above  the  level  of  the  standard,  the  site 
is  kept  in  the  calculations.  If  it  is  below, 
the  site  is  omitted  from  the  calculations. 

The  EPA  also  proposed  that  averaging 
over  calendar  quarters  be  retained  for 
the  annual  average  form  of  the  standard. 
Although  several  commenters  stated 
that  the  step  of  calculating  quarterly 
averages  to  obtain  the  aimual  average 
was  unnecessary,  the  EPA  maintains 
that  quarterly  averages  are  important  to 
ensure  representative  sampling  in  areas 
with  extreme  seasonal  variation. 

Regarding  the  75  percent  data 
completeness  requirement,  the  proposal 
stated  that  a  given  year  meets  data 
completeness  requirements  when  at 
least  75  percent  of  the  scheduled 
sampling  days  for  each  quarter  have 
valid  data,  and  high  values  measured  in 
incomplete  quarters  shall  not  be  ignored 
but  shall  be  included  if  their  value 
causes  the  annual  calculation  to  be 
above  the  level  of  the  standard.  Some 
commenters  felt  that  this  treatment  was 
unfair  in  that  measured  data  below  the 
standard  in  incomplete  quarters  are  not 
retained.  In  addition,  the  commenters 
felt  that  this  could  create  a  bias  where 
a  single  sample  could  inflate  an  annutd 
average  to  a  level  above  the  standard. 
The  EPA  agrees  and  has  incorporated  in 
40  CFR  part  50,  Appendix  N  the 
following  provisions. 

(1)  A  statement  has  been  added  that 
less  than  complete  data  may  be  used  in 
certain  cases  subject  to  the  approval  of 
the  appropriate  Regional  Administrator 
in  accordance  with  EPA  guidance  for 
dealing  with  less  than  complete  data. 
This  statement  was  considered 
necessary  for  those  situations  where 
measured  data  and  air  quality  analyses 
would  indicate  that  the  area  met  or  did 
not  meet  the  standard  although  it  did 
not  exactly  meet  the  data  completeness 
reauirements. 

(2)  A  provision  has  been  added  that 
a  minimal  amount  of  data  is  needed 
before  the  requirement  to  retain  high 
values  in  an  incomplete  quarter  comes 
into  effect  for  the  annual  standards. 
Sites  with  at  least  11  samples  but  less 
than  75  percent  data  completeness  in  a 
quarter  will  have  to  include  high  values 
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if  they  result  in  calculated  values  which 
are  above  the  level  of  the  standard.  This 
provision  is  based  upon  the  change  in 
sampling  frequency  set  forth  in  the 
revisions  to  40  CFR  part  58  which 
effectively  doubles  the  minimum 
sampling  frequency  from  l-in-6  day 
sampling  to  l-in-3  day  sampling.  The 
data  completeness  requirement  for  the 
annual  form  of  the  standard  under  the 
original  l-in-6  day  sampling  schedule  is 
equivalent  to  a  minimum  of  37.5 
percent  under  the  new  sampling 
schedule  of  l-in-3  days.  This  is 
equivalent  to  a  minimum  of  11  samples 
in  each  quarter.  Therefore,  a  minimum 
of  1 1  samples  in  a  quarter  should  be 
sufficient  for  an  annual  average  above 
the  level  of  the  standard  to  be  used 
under  the  new  sampling  schedule. 

(3)  In  sharp  contrast,  this  minimum 
requirement  was  considered 
unnecessary  for  the  24-hour  form  of  the 
standard  when  the  98"'  percentile  is 
above  the  level  of  the  standard.  That  is, 
for  a  site  with  a  98"'  percentile  above  the 
level  of  the  standard  that  does  not  meet 
the  75  percent  data  completeness 
requirement,  the  98*  percentile  would 
be  equivalent  to  the  maximum  or 
second  maximum  daily  concentration  in 
that  year.  While  adding  more  data 
samples  up  to  the  minimum  data 
completeness  requirement  of  75  percent 
could  help  to  ensure  that  the  second 
maximum  value  {rather  than  the 
maximum  value)  corresponds  to  the  98"" 
percentile,  this  difference  is  not 
considered  significant  enough  to  require 
some  minimal  number  of  data  samples 
when  dealing  with  the  form  of  the  24- 
hour  standard. 

With  regard  to  the  24-hour  PM2.5 
standard,  the  proposed  revision  to  40 
CFR  part  50.  Appendix  K  defined  the 
98""  percentile  as  the  daily  value  outof 
a  year  of  monitoring  data  below  which 
98  percent  of  all  values  in  the  group  fall. 
The  calculation  of  the  percentile  form 
has  been  revised  to  reflect  general 
comments  that  the  form  of  the  standard 
and  its  calculation  should  be  simplified. 
The  EPA  maintains  that  the  revised 
calculation  is  consistent  with  the 
definition  of  the  percentile  being  that 
number  below  which  a  certain  percent 
of  the  data  fall. 

Regarding  the  expression  of  the 
annual  standard  to  the  nearest  0.1  \ig/tn^ 
and  the  24-hour  standard  to  the  nearest 
1  (ig/m\  virtually  no  coramenters 
disagreed  with  the  EPA's  proposed 
approach.  The  few  that  did.  however, 
took  issue  with  the  overall  stringency  of 
the  standards,  not  the  rationale 
discussed  in  the  proposal.  The  EPA 
maintains  its  position  that  instrument 
sensitivity  and  the  number  of  measured 
values  used  in  calculating  the  values  to 


be  compared  to  the  standard,  as 
discussed  at  length  in  the  proposal, 
point  to  keeping  the  expressions  of  the 
standards  stated  in  this  unit. 

B.  PM\o  Computations  and  Data 
Handling  Conventions 

As  discussed  in  Unit  II.G.  of  this 
preamble,  the  EPA  proposed  retaining 
the  current  annual  arithmetic  mean, 
averaged  over  3  years,  as  the  form  of  the 
annual  PMio  standard,  and  changing  the 
form  of  the  24-hour  PMio  standeud  to  a 
98*  percentile  value  form,  averaged 
over  3  years.  As  discussed  in  Unit  II.G. 
of  this  preamble,  the  form  of  the  daily 
PMio  standard  has  been  revised  to  a  99* 
percentile  instead  of  the  98*  percentile, 
and  the  related  calculations  have  been 
revised  accordingly.  The  same  revision 
described  above  in  Unit  V.A.  of  this 
preamble  to  simplify  the  formula  used 
to  calculate  the  percentile  form  of  the 
24-hour  PM2  5  standard  also  applies  to 
the  PMio  99*  percentile  calculation. 

The  revisions  made  to  the  aimual  and 
24-hour  PM2.5  standards  regarding  the 
75  percent  data  completeness 
requirement  also  apply  to  the  annual 
and  24-hour  PMio  standards.  Appendix 
N  of  40  CFR  part  50  reflects  this  change. 

As  with  the  PM2  5  standards,  the  EPA 
maintains  its  position  that  instrument 
sensitivity  and  the  number  of  measured 
values  used  in  calculating  the  values  to 
be  compared  to  the  standard,  as 
discussed  in  detail  in  the  proposal, 
point  to  keeping  the  expressions  of  the 
standards  to  the  nearest  1  jig/m^  for  the 
annual  standard  and  to  the  nearest  10 
)ig/m^  for  the  24-hour  standard. 

C.  Changes  That  Apply  to  Both  PM2.5 
and  PMio  Computations 

In  the  proposal,  the  EPA  stated  that 
revisions  to  40  CFR  part  50,  Appendix 
K  would  not  address  the  treatment  of 
exceptional  events  data,  which  are 
considered  part  of  the  standards 
implementation  process.  Since  several 
commenters  mentioned  the  handling  of 
these  events  in  conjimction  with  the 
proposed  revisions  to  Appendix  K,  the 
EPA  has  addressed  this  concern  in 
Appendix  N  of  40  CFR  part  50,  which 
states  that  whether  to  exclude,  retain,  or 
make  adjustments  to  data  affected  by 
uncontrollable  or  natural  events  is 
subject  to  the  approval  of  the 
appropriate  Regional  Administrator. 

Comments  were  also  received 
expressing  the  desire  of  some  areas  to 
conduct  seasonal  sampling,  reducing 
the  frequency  of  monitoring  during  a 
period  of  expected  low  concentrations 
to  save  resources.  The  proposed  revision 
to  40  CFR  part  50,  Appendix  K  did  not 
prohibit  this  course  of  action,  and 
referred  matters  of  sampling  frequency 


to  40  CFR  58.13.  For  clarification,  40 
CFR  part  50,  Appendix  N  adds  that 
exceptions  to  specified  sampling 
frequencies,  such  as  a  reduced 
frequency  during  a  seaipn  of  expected 
low  concentrations,  shall  be  subject  to 
the  approval  of  the  appropriate  Regional 
Administrator. 

VI.  Refierence  Methods  for  the 
Determination  of  Particulate  Matter  as 
PMio  and  FM2  5  in  the  Atmosphere 

A.  Revisions  to  40  CFR  Part  50, 
Appendix  J — Reference  Method  for  PM\o 

Because  the  revocation  of  the  existing 
PMio  standards  will  become  effective  at 
a  later  date  (as  discussed  in  Unit  VII.  of 
this  preamble),  EPA  is  retaining 
Appendix  J  in  its  current  form.  A  new 
Appendix  M  to  40  CFR  part  50 
establishes  the  reference  method  for 
measuring  PMio  in  the  ambient  air  for 
the  revised  PMio  standards.  The 
discussion  in  this  unit  sometimes  refers 
to  the  contents  of  the  new  Appendix  M 
as  revisions  to  Appendix  J,  so  as  to 
highlight  how  the  new  Appendix  M 
differs  from  the  current  Appendix  J.  As 
discussed  below,  the  only  revision  to 
the  Reference  Method  for  PMio  relates  to 
the  calculation  of  the  volume  of  air 
sampled. 

During  the  course  of  this  standards 
review,  EPA  has  received  a  number  of 
comments  regarding  the  appropriateness 
of  the  current  practice  of  adjusting 
measured  PMio  concentrations  to  reflect 
standard  conditions  of  temperature  and 
pressure  (25°  C  and  760  mm  Hg, 
respectively),  as  required  by  40  CFR  part 
50,  Appendix  J.  The  practice  was 
originally  adopted  to  provide  a  standard 
basis  for  comparing  all  pollutants 
measured  in  terms  of  mass  per  unit 
volume  (e.g.,  \i%lm^].  As  EPA  has 
reviewed  the  ambient  standards  for 
gaseous  pollutants,  however,  technical 
changes  have  been  made  to  express 
them  on  a  pollutant  volume/air  volume 
basis  (i.e.,  ppm)  that  is  insensitive  to 
differences  in  altitude  and  temperature. 
Such  an  approach  is  not  applicable  to 
particulate  pollutants.  The  question 
arises  whether  continuing  the  past 
practice  of  making  temperature  and 
pressure  adjustments  for  PM  is 
appropriate  or  necessary. 

Information  in  the  Criteria  Document 
on  the  health  and  welfare  effects  of  PM 
provides  no  clear  basis  for  making  such 
adjustments.  Recent  health  effects 
studies  have  been  conducted  in  cool 
and  warm  climates,  and  in  cities  at  high 
altitude,  e.g.,  Denver,  as  well  as  near  sea 
level,  e.g.,  Philadelphia  (U.S.  EPA, 
1996a).  These  studies  provide  no 
evidence  that  risk  associated  with  PM 
exposures  is  affected  by  variations  in 
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altitude.  Accordingly,  any  effect  that 
would  be  accounted  for  by  temperature 
and  pressure  adjustments  would  be 
below  the  detection  limits  of 
epidemiological  studies.  While  extremes 
of  altitude  might  be  expected  to  increase 
the  delivered  dose  of  PM  in  those  not 
acclimatized  to  such  locations,  the 
dosimetric  studies  summarized  in  the 
Criteria  Document  provide  no  clear 
support  for  any  quantitative  adjustment 
to  standard  conditions.  With  respect  to 
welfare  effects,  visibility  is  directly 
related  to  the  actual  mass  of  fine 
particles  in  the  atmosphere.  Adjustment 
of  PM  concentrations  collected  at  higher 
altitudes  to  standard  conditions  would 
therefore  lead  to  an  overstatement  of  the 
effect  of  PM  on  visibility  in  such 
locations.  Similarly,  there  is  no 
evidence  in  the  Criteria  Document 
suggesting  that  effects  on  materials 
damage  and  soiling  are  dependent  on 
altitude. 

Based  on  this  assessment,  EPA 
proposed  to  delete  the  requirement  to 
adjust  PMio  concentrations  to  standard 
conditions  of  temperature  and  pressure 
from  40  CFR  part  50,  Appendix  J  for  the 
revised  standards  and  to  make 
corresponding  revisions  in  40  CFR  50.3. 
Comments  received  on  this  issue  were 
divided.  A  number  of  commentors 
supported  EPA's  proposal  for  the 
reasons  set  forth  above.  A  few  States 
opposed  the  change  because  the  lack  of 
adjustment  for  very  cold  temperature  in 
areas  near  sea  level  could  make  the 
standard  more  stringent.  Some 
commentors  were  concerned  that  the 
proposed  change  would  relax  protection 
afforded  for  areas  at  high  altitude.  A  few 
commentors  expressed  concern  that 
"sojourners"  who  visit  high  altitude 
area  would  have  higher  ventilation  rates 
and  receive  reduced  protection  as 
compared  to  local  residents  whose 
ventilation  patterns  were  more  adapted 
to  these  conditions. 

The  EPA  does  not  believe  that  the 
localized  comparisons  regarding 
increased  or  decreased  stringency  of 
standards  relative  to  the  proposed 
change  are  an  appropriate  rationale  for 
keeping  the  current  adjustment  for 
temperature  and  pressure.  The  issue  is 
whether  the  available  scientific 
evidence  on  the  health  and  welfare 
effects  of  PM  provides  a  basis  for 
continuing  with  the  traditional 
adjustments.  The  comments  with 
respect  to  sojourners  at  altitude  are 
relevant,  but  this  issue  was  considered 
in  reaching  the  proposed  decision. 
Furthermore,  commentors  provided 
neither  laboratory  nor  epidemiologic 
evidence  that  would  support  their 
theoretical  concerns  regarding  increased 
annual  or  24-hour  PM  effects  at 


altitudes  typical  of  mountainous  urban 
areas  in  the  United  States. 

Based  on  its  assessment  of  the 
available  evidence  and  public 
comments,  EPA  concludes  that  a 
continuation  of  the  practice  of  adjusting 
PMio  concentrations  to  standard 
conditions  of  temperature  and  pressure 
is  not  warranted  or  appropriate. 
Accordingly,  this  requirement  is  not 
included  in  40  CFR  part  50,  Appendix 
M  and  corresponding  revisions  are 
made  in  40  CFR  50.3.  In  addition,  EPA 
is  also  incorporating  the  proposed 
minor  modifications  to  40  CFR  part  50, 
Appendix  J  in  Appendix  M. 

B.  40  CFR  Part  50.  Appendix  L  -  New 
Reference  Method  for  PM2.5 

1.  Introduction.  A  new  reference 
method  for  the  measurement  of  fine 
particles  (as  PM2  5)  in  the  ambient  air 
has  been  developed  for  the  primary 
purpose  of  determining  attainment  of 
the  new  PM2  5  standards.  The  method  is 
described  in  the  new  40  CFR  part  50, 
Appendix  L.  and  joins  the  other 
reference  methods  (or  measurement 
principles)  specified  for  other  criteria 
pollutants  in  other  appendices  to  40 
CFR  part  50. 

In  developing  the  proposed  new 
reference  method  for  PM2  5.  EPA  staff 
consulted  with  a  number  of  individuals 
and  groups  in  the  monitoring 
community,  including  instrument 
manufacturers,  academics,  consultants, 
and  experts  in  State  and  local  agencies. 
The  approach  and  key  specifications 
were  submitted  to  the  CASAC  Technical 
Subcommittee  for  Fine  Particle 
Monitoring,  which  held  a  public 
meeting  to  discuss  the  proposed  new 
reference  method  for  PM2  5  and  related 
monitoring  issues  on  March  1,  1996. 
Comments  on  the  proposed  method 
were  provided  orally  and  in  writing  by 
interested  parties.  The  Technical 
Subcommittee  indicated  their  overall 
satisfaction  with  the  method  in  a  letter 
(Price.  1996)  forwarded  by  CASAC  to 
the  Administrator. 

On  December  13,  1996.  EPA  proposed 
the  new  40  CFR  part  50,  Appendix  L  at 
61  FR  65676  for  public  comment.  The 
proposal  described  in  detail  the 
approach  taken  and  the  design 
specifications  and  performance 
requirements  for  the  new  PM2.5  sampler. 
On  January  14,  1997,  EPA  held  a  public 
hearing  on  the  proposed  new  40  CFR 
part  50,  Appendix  L  and  associated  40 
CFR  parts  53  and  58  requirements. 

2.  Basic  reference  method  approach. 
In  addition  to  the  primary  purpose  of 
the  new  PM2  5  reference  method 
(determining  attainment  of  the 
standards),  EPA  considered  a  variety  of 
possible  secondary  goals  and  objectives 


that  the  PMj  5  reference  method  might 
also  fulfill.  Subsequently,  various 
alternative  PM2  5  measurement 
techniques  were  evaluated.  From  this 
analysis,  EPA  proposed  to  base  its  PM2.5 
reference  method  on  a  conventional 
type  sampler  that  collects  24-hour 
integrated  PM2  5  samples  on  a  47  mm 
Teflon  filter  that  is  subsequently 
moisture  and  temperature  conditioned 
and  analyzed  gravimetrically.  The 
sampler  is  a  low  volume  sampler  that 
operates  at  a  flow  rate  of  1  cubic  meter 
per  hour,  for  a  total  sample  volume  of 
24  m"  for  the  specified  24-hour  sample 
collection  period.  The  sampler  is  easy  to 
operate,  operates  over  a  wide  range  of 
ambient  conditions,  produces  a 
measurement  that  is  comparable  to  large 
sets  of  previously  collected  PM  data  in 
existing  databases,  and  provides  a 
physical  sample  that  can  be  further 
analyzed  for  chemical  composition. 

3.  Public  comments  and  responses — 
a.  Sampler  design.  The  EPA  received 
many  general  comments  concerning  the 
proposed  sampler  design.  Commenters 
suggested  the  use  of  a  different 
indicator,  use  of  a  different  size  cut, 
inclusion  of  additional  constituents 
(e.g.,  acid  aerosols,  carbon,  metals,  and 
semi-volatiles),  and/or  use  of  a  multi- 
filter  method.  Early  in  the  development 
process,  design  decisions  were  based  on 
public  input  and  the  advice  of  CASAC 
on  these  and  other  basic  design  issues. 
Other  factors  affecting  the  basic  design 
of  the  method  were  the  need  for 
historical  continuity,  high  measurement 
precision,  and  simplicity  of  operation, 
all  in  response  to  current  national 
monitoring  objectives  and  available 
resources.  In  selecting  the  basic 
measurement  approach,  substantial 
weight  was  given  to  maintaining 
comparability  to  PM2  5  samplers,  such  as 
the  "dichotomous  sampler."  that  were 
widely  used  to  obtain  the  data  upon 
which  the  new  standards  are  based. 
Given  this  objective,  EPA  concludes  that 
the  conventional  PM  measurement 
approach  is  appropriate  and  will 
provide  PM:  5  measurements  that  are 
comparable  to  the  air  quality  data  used 
in  the  health  studies  that  provide  the 
basis  for  the  PM2  5  standards. 

Although  the  sampler  is  conventional 
in  configuration,  its  design  is  much 
more  sophisticated  than  that  of  previous 
PM  samplers.  This  more  sophisticated 
sampler,  together  with  improved 
manufacturing  and  operational  quality 
assurance,  is  necessary  to  achieve  the 
more  stringent  data  quality  objectives 
established  for  PM2  5  monitoring  data. 
To  meet  precision  requirements,  the 
critical  mechanical  components  of  the 
inlet,  particle  size  separator,  downtube, 
and  upper  portion  of  the  filter  holder 
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are  specified  by  design.  All  other 
aspects  of  the  sampler  are  specified  by 
performance-t)ased  specifications. 

Several  commenters  felt  that  the 
portions  of  the  sampler  that  were 
specified  by  design  would  stifle  further 
improvements  and  innovations. 
Although  the  EPA  specifies  methods  by 
performance  whenever  possible,  for  the 
PM2  5  reference  method,  development  of 
adequate  performance  specifications  for 
inlet  aspiration  and  particle  size 
discrimination  would  have  been  a  very 
difficult,  costly,  lengthy,  and 
problematic  process.  Moreover, 
manufacturer  testing  of  proposed  inlet 
and  particle  size  discrimination  devices 
against  such  performance  specifications 
would  require  elaborate  specialized 
facilities  and  would  be  extremely  costly. 
For  these  reasons,  the  EPA  believes  that 
specification  of  these  critical 
components  by  design  is  a  prudent  and 
very  cost-effective  way  to  ensure  good 
inter-manufacturer  and  intra- 
manufacturer  precision  of  the  PM2.S 
measurements.  Therefore,  these 
components  are  specified  by  design,  and 
other  aspects  of  the  sampler  are 
specified  by  performance,  as  proposed. 
Innovations  and  improved  samplers  or 
measurement  methods  are  encouraged 
and  provided  for  as  Class  11  and  IH 
equivalent  methods  (see  40  CFR  part 
53). 

b.  Inlet  and  impactor  design.  Several 
commenters  addressed  the  inlet  design, 
noting  that  the  inlet  could  allow 
entrance  of  precipitation  and  possibly 
insects.  In  fact,  the  inlet  selected  for  the 
sampler  has  been  used  effectively  for 
many  years  to  obtain  many  of  the  PM2  5 
measurements  that  formed  the  basis  of 
the  epidemiological  studies.  While  EPA 
acknowledges  that  there  have  been  some 
reports  of  intrusion  of  precipitation,  the 
Agency  believes  the  problem  is 
relatively  minor.  Nevertheless,  a 
modification  of  the  inlet  has  been 
developed  to  further  reduce  the 
possibility  of  precipitation  (and  possibly 
small  insects)  reaching  the  sample  filter 
to  damage  the  PM2  $  sample.  Extensive 
wind  tunnel  tests  have  shown  no 
significant  compromise  in  the  PM2.5 
aspiration  performance  of  the  modified 
inlet. 

In  addition,  a  new  provision  has  been 
added,  in  40  CFR  part  50,  Appendix  L, 
section  7.3.8,  to  require  that  the 
sampling  air  entrance  of  the  inlet  be  at 
a  height  of  2  ±  0.2  meters  above  the 
supporting  surface  to  help  ensure 
homogeneous  air  samples  when 
collocated  samplers  of  different  types 
are  operated  simultaneously. 

Other  commenters  addressed  the 
sharpness  of  the  size  cut  and  how  it  is 
obtained,  e.g.,  whether  more  than  two 


stages  should  be  used  and  what  size  cut 
should  be  used  for  each  stage.  These 
aspects  were  carefully  considered  in 
selecting  the  sampler  configuration.  The 
selection  by  EPA  of  the  previously  used 
PMio  inlet  established  the  size  cut  for 
the  first  stage,  and  the  second  stage  was 
designed  to  be  simple,  reliable,  and  low 
in  cost  for  user  agencies.  In  EPA's 
estimation,  the  advantages  of  this 
configuration  outweigh  any  modest 
advantage  that  might  have  been  gained 
by  designing  a  new  inlet/separation 
configuration  that  would  further  refine 
the  cut  points  at  each  of  two  (or  more) 
stages. 

A  few  commenters  questioned 
whether  the  inlet  was  wind  speed 
dependent  at  high  wind  speeds.  The 
selected  inlet  has  been  shown  to 
perform  well  up  to  24  km/hr  with  10  jim 
aerosols  and  is  expected  to  perform  well 
at  higher  speeds  with  2.5  jun  aerosols. 
The  EPA  again  determined  that  the 
advantages  of  using  the  selected  inlet 
outweighed  the  possible  minor 
improvement  in  wind-speed 
characteristics  that  might  have  been 
obtained  by  a  newly-designed  inlet. 

Some  commenters  felt  tnat  other  types 
of  particle  discrimination  techniques 
such  as  cyclones  and  virtual  impactors, 
should  be  allowed.  Again,  these 
alternatives  were  evaluated  previously 
and  the  specified  inlet  and  impactor 
were  determined  to  best  meet  the 
various  objectives  of  the  sampler. 
However,  EPA  has  provided  for 
considerations  of  other  particle  size 
selection  techniques  or  devices  for 
approval  if  incorporated  into  candidate 
equivalent  methods  for  PM2  5- 

Several  commenters  addressed  the 
impactor  design,  noting  that  the 
impactor  should  be  changed  to  sharpen 
the  size-cut  characteristic,  to  address 
concerns  regarding  possible 
contamination  and/or  performance  loss 
due  to  impactor  oil,  and  to  improve  ease 
of  access  to  service.  To  address  the  first 
concern,  the  initial  prototype  impactor 
has  been  modified  slightly  to  sharpen  its 
size-cut.  The  ciurent  impactor  is 
designed  to  lower  cost  and  to  optimize 
cut  sharpness,  loading  capacity, 
manufactiuing  simplicity, 
manufactiuing  quality  control, 
serviceability,  and  reliability.  A  report 
containing  the  penetration  efficiency  of 
the  impactor  is  available  in  Docket  No. 
A-95-54.  With  regard  to  impactor  oil 
concerns,  the  impactor  oil  selected  has 
a  very  low  vapor  pressure,  and  testing 
has  indicated  no  contamination  of  the 
sample  filters  with  impactor  oil.  The 
EPA  believes  that  the  impactor  design  is 
as  accessible  as  possible,  given  the 
design  objectives.  Some  flexibility  may 
be  allowed  for  manufacturers  to  develop 


improved  closure  devices  or  other 
external  modifications.  Proper 
maintenance  will,  of  course,  be  very 
important  and  will  be  stressed  in  the 
associated  operator  instruction  manuals 
and  in  other  training  and  guidance 
materials.  The  EPA  has  been  performing 
field  and  laboratory  tests  that  will 
provide  detailed  guidance  for  all 
necessary  preventive  maintenance. 
Proper  installation  procedures  for  the 
oil  and  the  impactor  filter,  as  well  as  all 
other  maintenance  requirements,  will  be 
available  in  the  quality  assurance 
procedures  and  guidance  contained  in 
the  new  section  2.12  of  Appendix  L  to 
be  added  to  EPA's  Quality  Assurance 
Handbook  for  Air  Pollution 
Measurement  Systems  (EPA/600/R-94/ 
038b). 

c.  Anodized  aluminum  surface.  All 
internal  surfaces  exposed  to  sample  air 
prior  to  the  filter  are  required  to  be 
anodized  aluminum  as  stated  in  40  CFR 
part  50,  Appendix  L,  section  7.3.7.  A 
few  commenters  expressed  concern  that 
the  anodized  aluminum  surfaces  in  high 
volume  PMio  samplers  have  shown 
substantial  pitting,  particularly  in  the 
venturi  flow  control  device.  The 
anodized  aluminum  surfaces  are 
required  in  the  PM2  5  sampler  to 
maintain  comparability  to  previously 
used  samplers.  The  EPA  believes  that 
the  much  lower  flow  rate  in  the  PM2.5 
sampler  will  greatly  reduce  the  pitting 
tendency,  and  the  active  flow  control  in 
the  PM2.5  sampler  is  not  dependent  on 
the  physical  dimensions  of  a  critical 
orifice  as  it  is  in  a  venturi  flow  control 
device. 

d.  Filter  for  PM2.5  sample  collection. 
The  proposed  reference  method  called 
for  the  sample  to  be  collected  on  a  47 
mm  Teflon  filter.  Many  of  the  comments 
received  on  the  measurement  method 
concerned  the  proposed  filter  medium 
and  its  performance.  Commenters 
expressed  concerns  with  the  use  of 
Teflon  filters  and  with  the  selection  of 

a  single-filter  method.  Several 
commenters  recommended  that 
alternative  filter  media  be  allowed,  in 
most  cases  to  support  speciation  and/or 
to  allow  the  capture  of  all  PM 
components.  Other  comments  noted 
potential  advantages  of  other  media  in 
operating  characteristics  or  chemistry 
requirements.  Operational  concerns 
expressed  about  Teflon  filters  included 
tearing,  possible  loss  of  integrity,  and 
high  cost.  Other  concerns  were  that 
Teflon  is  generally  not  conducive  to 
carbon  analysis,  and  that  Teflon  filters 
may  not  hold  deposited  PM.  Many 
commenters  recommended  use  of  a 
multi-filter  sampler  to  support  chemical 
speciation  in  addition  to  compliance 
determination. 
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To  address  some  of  these  general 
concerns  about  the  performance  of  the 
specified  filter  material,  some  minor 
refinements  to  the  filter  specifications 
concerning  the  filter  diameter  and  the 
filter  support  ring  have  been  made  to 
ensure  proper  performance  of  the  filter 
in  the  specified  filter  holder.  Additional 
clarifications  have  been  made  to  the 
maximum  moisture  pickup  and  the 
filter  weight  stability  requirements. 
Although  Teflon  may  preclude  certain 
chemical  analyses  (e.g.,  elemental  and 
organic  carbon),  the  EPA  believes  that 
Teflon  filter  material  is  the  best  overall 
choice  to  meet  the  objectives  of 
compliance  monitoring  and  to  provide 
good  measurement  precision.  Other 
filter  media  are  likely  to  provide 
reduced  gravimetric  precision  and 
preclude  more  types  of  subsequent 
chemical  analysis.  Additional  or 
alternative  samplers  or  filter  types  can 
be  considered  as  candidate  equivalent 
methods  under  40  CFR  part  53  and  can 
be  used  for  non-compliance  monitoring, 
where  necessary. 

Compliance  monitoring  based  on 
mass  concentration  of  PM2  5  is  the 
primary  objective  of  the  reference 
method.  Multi-filter  capability  would 
have  substantially  increased  the  cost 
and  complexity  of  the  sampler. 
However,  multi-filter  samplers  can  be 
considered  as  candidate  equivalent 
methods.  In  addition,  multi-filter 
samplers  can  be  used  as  special  purpose 
monitors  (SPMs)  to  perform 
characterization  studies,  develop 
control  strategies,  and  conduct  other 
special  studies  as  has  been  done 
previously  for  PMio- 

In  response  to  numerous  comments 
received  on  40  CFR  part  50,  Appendix 
L  and  on  the  provisions  of  40  CFR  part 
58  regarding  the  need  for  chemical 
speciation,  the  EPA  is  assigning  a  high 
priority  to  a  chemical  speciation  trends 
network  through  section  105  of  the  Act 
grant  allocation  program  and  will  issue 
guidance  describing  the  monitoring 
methods  and  scenarios  under  which 
speciation  should  be  performed.  The 
program  will  incorporate  additional 
PM2  5  samplers  that  allow  for  the 
simultaneous  collection  of  aerosols  on 
multiple  filter  media. 

The  associated  requirement  for 
archiving  filters  has  been  removed  from 
40  CFR  part  50.  Appendix  L,  section 
10.17  and  relocated  to  40  CFR  part  58, 
Appendix  A.  This  change  has  been 
made  because  this  is  a  supplemental 
monitoring  requirement  and  not  an 
integral  part  of  the  reference  method  for 
determining  compliance  with  the  PM2.5 
NAAQS. 

Provisions  of  40  CFR  part  50, 
Appendix  L  have  been  clarified  to  apply 


not  only  to  a  single-sample  sampler,  but 
also  to  a  sequential-sample  sampler, 
provided  that  all  specifications  are  met 
and  no  deviations,  modifications,  or 
exceptions  are  made  to  the  inlet, 
downtube,  impactor,  or  the  upper 
portion  of  the  filter  holder.  Samplers 
that  have  minor  changes  or 
modifications  in  these  components, 
have  changes  that  alter  the  aerosol's 
flow  path,  or  contain  other  significant 
deviations  will  be  required  to  meet  the 
requirements  of  Class  I  equivalent 
methods,  in  the  amendments  to  40  CFR 
part  53.  Further,  a  provision  has  been 
added  to  require  that  sequential  sample 
filters  stored  in  a  sequential  sampler  be 
adequately  covered  and  protected  from 
contamination  during  storage  periods  in 
the  sampler. 

A  few  commenters  expressed  concern 
about  who  must  carry  out  filter  tests  to 
determine  if  they  meet  the  filter 
specifications.  In  response,  the  filter 
specifications  have  been  clarified  to 
indicate  that  filter  manufacturers  should 
generally  carry  out  most  or  all  of  the 
filter  performance  tests  in  order  to 
certify  that  their  filters  meet  the  filter 
specifications  for  the  PM2  5  reference 
method.  In  addition,  EPA  conducts 
acceptance  tests  on  filters  procured  for 
NAMS/SLAMS  networks  prior  to 
distribution  to  State  and  local  agencies. 

Some  commenters  requested 
additional  information  on  the 
requirement  that  an  ID  number  be 
attached  to  each  filter.  Preliminary 
information  indicates  that  it  is  not 
practical  at  this  time  for  either  filter 
manufacturers  or  users  to  print  an  ID 
number  directly  on  the  filter.  However, 
EPA  is  continuing  to  pursue  this  goal. 
In  the  meantime,  alternative  means, 
such  as  attaching  an  appropriate  ID 
number  to  the  filter's  storage  container, 
will  be  necessary.  Additional  details 
and  possible  alternative  filter 
identification  methods  will  be  provided 
in  new  section  2.12  of  the  Quality 
Assurance  Handbook  for  Air  Pollution 
Measurement  Systems. 

e.  Filter  hanaling/weighing/ 
conditioning  requirements.  Many 
commenters  felt  that  the  filter  handling 
requirements  for  collected  PM2.5 
samples  were  too  burdensome. 
However,  handling  of  the  exposed  filter 
between  retrieval  from  the  sampler  and 
commencement  of  the  conditioning 
period  is  expected  to  be  one  of  the  most 
significant  sources  of  PM2  5 
measurement  variability.  Thus,  EPA 
concludes  that  specific  requirements  for 
this  activity  are  necessary,  and  this 
position  was  supported  by  several 
commenters. 

Some  commenters  felt  that  the 
samples  should  be  kept  cold  until 


analysis  to  prevent  volatile  losses.  In 
response  to  this  concern,  the  restriction 
on  the  maximum  temperature  exposure 
for  collected  samples  has  been  reduced 
from  32  to  25°  C,  and  a  recommendation 
has  been  added  for  sampler  operators  to 
keep  the  samples  as  cool  as  practical 
between  retrieval  from  the  sampler  and 
delivery  to  the  conditioning 
environment.  Further,  the  length  of  time 
permitted  between  retrieval  of  the  filter 
and  post-collection  weighing  is 
increased  from  10  to  30  days,  provided 
that  the  sample  is  maintained  at  4°  C  or 
less  between  retrieval  and  the  start  of 
the  conditioning  period.  The  new 
section  2.12  of  &e  Quality  Assurance 
Handbook  for  Air  Pollution 
Measurement  Systems  will  provide 
guidance  and  techniques  for  keeping 
samples  cool  during  this  period  and 
may  suggest  devices  to  document 
maximum  temperature  exposure  of  the 
sample. 

Commenters  also  requested  additional 
specifications  and  guidance  for  field 
blanks.  The  EPA  will  provide  additional 
clarification  and  detailed  procedures 
and  guidance  regarding  field  blanks  in 
the  new  section  2.12  of  the  Quality 
Assurance  Handbook  for  Air  Pollution 
Measurement  Systems. 

Other  commenters  felt  that  the  filter 
weighing  requirements  were  too 
restrictive.  Because  filter  weighing  is 
one  of  the  most  significant  sources  of 
PM2  5  measurement  variability,  specific 
requirements  and  restrictions  are 
deemed  necessary.  However,  in 
response  to  some  of  the  concerns 
expressed,  the  proposed  requirement 
that  both  pre-  and  post-weighings  be 
carried  out  by  the  same  analyst  has  been 
reduced  to  a  non-mandatory 
recommendation.  Detailed 
recommendations  and  guidance  on  filter 
weighing,  based  on  information 
obtained  in  current  field  tests,  will  be 
provided  in  the  new  section  2.12  of  the 
Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems. 

Several  commenters  questioned  the 
filter  conditioning  requirements,  with 
some  requesting  a  lower  humidity 
range.  Since  humidity  can  profoundly 
affect  the  weight  of  the  PM2.5  on  the 
filter.  EPA  maintains  that  filter 
conditioning  requirements  need  to  be 
tight  to  control  measurement  variability 
and  to  ensure  satisfactory  precision.  But 
in  response  to  at  least  one  of  the 
concerns,  the  filter  conditioning 
humidity  requirement  has  been  changed 
to  allow  conditioning  at  a  relative 
humidity  within  ±5  RH  percent  of  the 
mean  ambient  humidity  during 
sampling  (down  to  a  minimum  of  20  RH 
percent)  for  samples  collected  at  average 
ambient  humidities  lower  than  30 
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percent.  The  EPA  will  provide  furthfr 
details  on  filter  conditioning  controls  in 
the  new  section  2.12  of  the  Quality 
Assurance  Handbook  for  Air  Pollution 
Measurement  Systems. 

f.  Sampler  performance  requirements. 
Several  commenters  addressed  sampler 
performance  requirements,  including 
sampler  flow  control  specifications, 
filter  temperature  control,  sampler 
performance  under  extreme  conditions, 
and  data  reporting.  In  response  to 
concerns  that  various  sampler  flow 
control  specifications  are  too  tight,  EPA 
contends  that  good  flow  control  is 
necessary  to  maintain  uniform 
sampling,  to  ensure  correct  particle  size 
discrimination,  and  to  control 
measurement  variability.  Sampler 
manufacturers  have  been  able  to  meet 
the  specified  flow  control  requirements, 
and  field  studies  to  date  confirm  that 
prototype  samplers  are  able  to  meet 
these  flow  control  requirements. 

In  response  to  comments  about  the 
ambient  temperatiu^  plus  3°  C  filter 
temperatiue  control  requirement,  EPA 
believes  that  fairly  tight  control  of  the 
sample  filter  temperature  is  necessary  to 
minimize  losses  of  semi-volatile 
components  over  a  wide  temperature 
range,  and  tight  temperature  control  has 
been  strongly  recommended  by  the 
CAS  AC.  Monitoring  of  the  filter 
temperature  difference  from  ambient 
temperature  is  necessary  to  verify  that 
the  sampler  filter  temperature  control  is 
functioning  properly.  Testing  to  date 
indicates  that  the  proposed  3°  C  (above 
ambient  temperature)  limit  is  somewhat 
difficult  to  meet;  however,  a  5°  C  limit 
can  be  reasonably  met.  Therefore,  the 
filter  temperature  control  requirement 
has  been  relaxed  slightly  from  3°  C  to 
not  more  than  5°  C  at)ove  the  concurrent 
ambient  temperature.  Ambient  and  filter 
temperature  sensors  will  require 
periodic  calibration  or  verification  of 
accuracy.  In  response  to  a  frequent 
comment,  the  method  has  been  clarified 
to  indicate  that  exceedance  of  the  filter 
temperature  difference  limit  would  not 
necessarily  invalidate  the  sample. 

In  response  to  concerns  about  the 
performance  of  the  sampler  under 
extreme  weather  conditions  (e.g.,  high 
or  low  temperatures,  low  pressures, 
high  winds,  high  or  low  humidity,  fog, 
dust  storms),  the  EPA  has  established 
sampler  specifications  that  are  intended 
to  cover  reasonably  normal 
environmental  conditions  at  about  95 
percent  of  expected  monitoring  sites. 
Qualification  test  requirements  in  40 
CFR  part  53  address  most,  if  not  all,  of 
these  operational  requirements. 
Specification  of  the  sampler 
performance  for  sites  with  extreme 
envirorunental  conditions  would 


substantially  raise  the  cost  of  the 
sampler  for  other  users,  most  of  whom 
do  not  require  the  extra  capability. 
Users  requiring  operation  of  samplers 
under  extreme  conditions  are 
encouraged  to  develop  supplemental 
specifications  for  modified  samplers  to 
cover  those  specific  conditions.  Sampler 
manufacturers  have  indicated  a 
commitment  to  respond  to  the  need  for 
modified  SEimplers  for  such  extreme 
conditions. 

Although  concerns  were  expressed 
that  the  amount  of  data  required  to  be 
reported  from  each  sampler  is  excessive, 
EPA  stresses  that  only  a  portion  of  the 
data  collected  by  the  sampler  needs  to 
be  reported  to  AIRS.  These  limited  data 
reporting  requirements  (i.e.,  ambient 
and  filter  temperature,  barometric 
pressure,  sample  volume,  variation  in 
sample  run  flow  rate)  are  important  to 
establish  or  verify  the  reliability  and 
confidence  of  the  PM2.5  measurements 
and  to  aid  in  utilization  of  those  data. 
The  substantial  amount  of  additional 
data  generated  by  the  sampler  are  of  use 
to  the  site  operator  to  provide 
confirmation  of  a  given  sample's 
validity,  and  to  aid  in  troubleshooting 
should  outlier  measurements  appear  in 
the  monitoring  data.  A  variety  of  current 
electronic  devices  and  systems  may  be 
used  to  acquire  and  handle  the  data,  and 
these  devices  can  easily  accommodate 
the  amount  of  data  required  to  be 
reported,  as  well  as  the  additional, 
optional  data.  Printers,  modem 
coimections,  and  alternative  data  output 
connections  or  devices  are  not 
precluded. 

4.  Additional  changes.  Additional 
clarifying  changes  have  also  been  made 
throughout  40  CFR  part  50,  Appendix  L, 
based  on  comments  received  or  recentiy 
obtained  field  test  information.  In  40 
CFR  part  50,  Appendix  L,  section  3.1, 
the  lower  concentration  of  the  method 
has  been  revised  from  1  to  2  ^g/m\ 
based  on  the  results  of  field  blanks 
associated  with  available  field  test  data. 
In  40  CFR  part  50,  Appendix  L,  section 
3.3,  the  sample  period  specification  has 
been  augmented  to  clarify  that  a 
measured  PM2.5  concentration  for  a 
sample  period  less  than  23  hours  that  is 
greater  than  the  NAAQS  level(s)  is  to  be 
considered  a  valid  measurement  for 
comparison  to  the  NAAQS,  even  though 
not  valid  for  other  purposes.  Sections  4 
(Accuracy)  and  5  (Precision)  have  been 
revised  to  properly  reflect  associated 
changes  to  the  data  qualify  and  method 
performance  assessment  requirements 
set  forth  in  40  CFR  part  58,  Appendix 
A. 

A  provision  has  been  added  in  40  CFR 
part  50,  Appendix  L.  section  7.4.17  to 
require  sampler  manufacturers  to  make 


available  computer  software  to  input 
sampler  output  data  and  translate  the 
data  into  a  standard  spreadsheet  format 
(since  no  specific  format  is  specified  for 
output  of  the  sample  data  acquired  by 
the  sampler). 

The  requirements  for  the  sampler  to 
display  current  flow  rate,  temperature, 
filter  temperature,  and  barometric 
pressure  readings  have  been  changed  to 
require  updating  of  these  readings  at 
least  every  30  seconds.  This  change  is 
based  on  operational  experience  of 
prototype  samplers  in  40  CFR  part  50, 
Appendix  L,  section  7.4.5.1,  and  will 
make  it  easier  for  the  operators  to 
perform  status  checks  and  calibrations. 
In  40  CFR  part  50,  Appendix  L,  section 
7.4.8.1,  the  requirements  for  the  ambient 
temperature  sensor  have  been  changed 
to  specify  an  external  sensor  with  a 
passive  sun  shield,  to  provide  better 
uniformity  in  the  ambient  temperature 
measurements  among  different  types  of 
reference  method  samplers.  The 
reference  method  has  also  been  clarified 
to  indicate  that  PM2  5  samples  for  which 
the  sampler  reported  an  out-of- 
specification  (FLAG)  occurrence  during 
or  after  the  sample  period  are  not 
necessarily  invalid,  and  that  such 
samples  should  be  reviewed  by  a  quality 
assurance  officer  (40  CFR  part  50, 
Appendix  L,  section  10.12).  Finally,  a 
new  reference  has  been  added  in  section 
13  of  the  Act  to  provide  applicable 
standards  for  meteorological 
measurements  and  measurement 
systems. 

5.  Decision  on  40  CFR  part  50, 
Appendix  L.  After  fully  considering  the 
public  comments  on  the  proposed  new 
reference  method  foi  PM2.5,  EPA  has 
concluded  that  the  proposed  design  and 
performance  specifications  for  the 
reference  sampler,  with  the 
modifications  discussed  in  this  unit, 
will  achieve  the  design  objectives  set 
forth  in  the  proposal  and  outlined 
above.  Therefore,  EPA  is  adopting  the 
sampler  and  other  method  requirements 
specified  in  40  CFR  part  50,  Appendix 
L  as  the  reference  method  for  measuring 
PM2.5  in  the  ambient  air. 

Since  proposal,  a  series  of  field  tests 
have  been  performed  using  prototype 
samplers  manufactured  in  accordance 
with  the  proposed  design  and 
performance  specifications.  The  results 
of  these  field  tests  confirm  that  the 
prototype  samplers  perform  in 
accordance  with  design  expectations. 
Operational  experience  gained  through 
these  field  tests  did,  however,  identify 
the  need  for  minor  modifications  as 
discussed  above  in  this  unit.  In 
addition,  EPA  made  other  modifications 
to  the  proposed  design  and  performance 
specification  in  response  to  public 
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comment  as  discussed  above.  As  part  of 
this  process,  EPA  performed  laboratory 
tests  to  ensure  that  the  modifications 
achieved  the  intended  objective. 

While  the  results  of  these  field  tests 
and  laboratory  tests  were  largely 
confirmatory  in  nature  and  did  not 
indicate  a  need  to  alter  the  basic  design 
and  performance  specifications,  they 
did  identify  areas  that  needed  further 
refinement.  Given  that  these  tests  were 
performed,  by  necessity,  during  and 
after  the  close  of  the  public  comment 
period  and  because  the  results  were  not 
available  for  placement  in  the  docket 
until  late  in  the  rulemaking  process, 
EPA  is  announcing,  in  a  separate 
Federal  Register  notice  being  signed 
today,  a  supplemental  comment  period 
for  the  limited  purpose  of  taking 
comments  on  these  field  and  laboratory 
test  results. 

Vn.  Efiiective  Date  of  the  Revised  PM 
Standards  and  Applicability  of  the 
Current  PMio  Standards 

In  simimary,  the  primary  and 
secondary  NAAQS  for  PM  have  been 
revised  by  establishing  aimual  and  24- 
hour  PM2.5  standards;  and  by  changing 
the  form  of  the  existing  24-hour  PMio 
standards.  The  existing  PMio  annual 
standards  have  been  retained.  Section 
50.3  (reference  conditions)  of  40  CFR 
part  50  has  been  revised  to  remove  the 
adjustment  of  measured  PMio 
concentrations  to  standard  conditions  of 
temperature  and  pressure  with  respect 
to  the  revised  PM  standards.  (Although 
EPA  is  retaining  the  current  annual 
PMio  standards,  the  revision  of  40  CFR 
50.3  potentially  may  affect  the  effective 
stringency  of  the  annual  standards.)  A 
new  Appendix  M  has  been  added  to  40 
CFR  part  50  that  reflects  the  revision  of 
40  CFR  50.3.  A  new  Appendix  N  to  40 
CFR  part  50  has  been  added  to  reflect 
the  forms  of  the  PM2  5  and  revised  PMio 
standards.  Finally,  a  new  Appendix  L  to 
40  CFR  part  50  has  been  added  that 
specifies  the  reference  method  for 
measuring  PM2.S  in  the  ambient  air. 

The  revised  PM  NAAQS,  the  revisions 
to  40  CFR  50.3,  and  the  new 
Appendices  M,  N,  and  L  to  40  CFR  part 
50  will  become  effective  September  16, 
1997.  Inherent  in  the  establishment  of 
this  revised  set  of  PM  standards  and 
related  provisions  is  the  revocation  of 
the  current  set  of  PMio  standards  and 
associated  provisions.  To  provide  for  an 
effective  transition  from  the  existing  PM 
standards  to  the  revised  PM  standards 
— in  light  of  the  need  to  establish  PM2.5 
monitoring  networks,  designate  areas, 
and  develop  control  strategies  for 
PM2.5 — the  Administrator  has 
determined  that  the  effective  date  of  the 
revocation  of  the  current  set  of  PMio 


standards  and  associated  provisions 
should  be  delayed  so  that  the  existing 
standards  and  associated  provisions  will 
continue  to  apply  for  an  interim  period. 
The  duration  of  the  interim  period 
would  depend  on  whether  the  area  in 
question  has  attained  the  current  PMio 
standards,  as  described  below  in  this 
unit. 

First,  section  172(e)  of  the  Act 
provides  that,  if  the  Administrator 
relaxes  a  national  primary  ambient  air 
quality  standard,  she  shall,  within  12 
months  after  the  relaxation,  promulgate 
requirements  applicable  to  all  areas  that 
have  not  attained  that  standard  as  of  the 
date  of  the  relaxation.  Those 
requirements  shall  provide  for  controls 
that  are  not  less  stringent  than  the 
controls  applicable  to  areas  designated 
nonattainment  before  such  relaxation. 
Although  the  set  of  revised  PM 
standards,  viewed  as  a  whole,  is  more 
stringent  than  the  set  of  current  PM 
standards,  it  appears  that  the  shift  from 
the  current  PMio  standards  to  the 
revised  PMio  standards,  viewed  in  and 
of  itself,  represents  a  relaxation  of  the 
current  PMio  standards.  As  a  result, 
section  172(e)  of  the  Act  requires  EPA 
to  issue  a  rule  within  12  months  to 
apply  implementation  requirements  no 
less  stringent  than  the  currently 
applicable  requirements  for  those  areas 
that  have  not  yet  attained  the  current 
PMio  standard(s)  by  today's 
promulgation.  However,  the  Act  does 
not  specifically  provide  how  to  ensure 
that  States  with  current  PMio  problems 
should  maintain  the  necessary  public 
health  protection  in  the  interim  between 
promulgation  of  a  relaxed  standard  and 
issuance  of  a  rule  under  section  172(e) 
of  the  Act.  For  that  reason,  EPA  believes 
that  it  is  both  necessary  and  appropriate 
to  defer  the  effective  date  of  the 
revocation  of  the  current  PMio 
standards,  for  areas  that  have  not 
attained  those  standards,  until  EPA 
issuS^the  rule  called  for  by  section 
172(e)  of  the  Act. 

Second,  since  it  will  take  many  years 
for  States  to  identify  PM  problems 
under  the  revised  standards  and  to 
develop  effective  means  for  addressing 
those  problems,  EPA  believes  it  is 
necessary  for  even  those  areas  that  have 
already  attained  the  current  PMio 
standu^s  (and  hence  are  not  subject  to 
the  terms  of  section  172(e)  of  the  Act) 
to  continue  their  current  PMio 
implementation  efforts  for  the  purpose 
of  protecting  public  health  in  the 
transition  to  implementation  of  the 
revised  standards. 

In  order  to  deal  with  both  of  these 
categories  of  areas — those  that  are  not 
attaining  the  current  PMio  standards 
and  those  that  are  in  attainment  of  the 


current  PMio  standards — EPA  is  taking 
a  two-pronged  approach  towards 
deferral  of  the  effective  date  of  the 
revocation  of  the  current  PMio 
standards.  For  those  areas  that  are  not 
attaining  the  current  PMio  standards  at 
the  time  of  the  promulgation  of  the 
revised  PMio  standards,  the  current 
standards  will  continue  to  apply  until 
EPA  has  completed  its  rulemaking 
under  section  1 72(e)  of  the  Act  to 
prevent  backsliding  in  those  areas.  This 
will  assure  that  no  backsliding  can 
occur  in  the  interim  period  between  the 
promulgation  of  the  revised  standards 
and  the  completion  of  the  rulemaking 
under  section  172(e)  of  the  Act.  For 
those  areas  that  are  attaining  the  current 
PMio  standards  at  the  time  of 
promulgation  of  the  revised  PMic 
standards,  the  existing  PMio  standards 
will  continue  to  apply  until  the  areas 
have  an  approved  SIP  that  includes  any 
control  measures  that  had  been  adopted 
and  implemented  at  the  State  level  to 
meet  the  current  PMio  NAAQS  and  have 
an  approved  section  110  SIP  for 
purposes  of  implementing  the  revised 
PM  standards.  If  an  area  has  already 
received  approval  of  a  PMio  SIP 
embodying  all  of  the  measures  that  had 
been  adopted  and  implemented  at  the 
State  level,  no  further  Part  D  submission 
or  approval  would  be  necessary.  If  an 
area  has  already  submitted  such 
measures,  EPA  would  need  to  take 
action  to  approve  them.  Finally,  if  an 
area  has  not  yet  submitted  such 
measures  to  EPA  for  inclusion  in  the 
SIP,  the  area  would  need  to  submit  them 
and  EPA  would  need  to  approve  them. 
This  submission  and  approval  would 
serve  to  satisfy  both  the  area's  remaining 
subpart  D  obligations  and,  in  part,  its 
new  obligations  imder  section  110(a)(1) 
of  the  Act  regarding  the  implementation 
of  die  revised  PM  NAAQS.  EPA 
emphasizes  that  it  is  not  requiring  an 
approval  of  a  modeled  attainment 
demonstration  for  the  current  PMio 
NAAQS,  only  an  approval  of  the  control 
measures  that  had  in  fact  been  adopted 
and  implemented  and  that,  therefore, 
were  responsible  for  the  area's 
attairmient  of  the  current  PMio 
standards. 

The  existing  definition  of  reference 
conditions  and  40  CFR  part  50, 
Appendices  J  and  K  will  remain  in  force 
as  long  as  the  current  PMio  standards 
apply  to  an  area.  Additional  policies 
and  guidance  for  assuring  an  effective 
transition  will  be  set  forth  in  futiu«  EPA 
guidance,  policies,  and/or  rules. 

Vm.  Regulatory  and  Environmental 
Impact  Analyses 

As  discussed  in  Unit  IV  of  this 
preamble,  the  Clean  Air  Act  and  judicial 
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decisions  make  clear  that  the  economic 
and  technological  feasibility  of  attaining 
ambient  standards  are  not  to  be 
considered  in  setting  NAAQS,  although 
such  factors  may  be  considered  in  the 
development  of  State  plans  to 
implement  the  standards.  Accordingly, 
although,  as  described  below,  a 
Regulator>'  Impact  Analysis  (RIA)  has 
been  prepared,  neither  tJSe  RIA  nor  the 
associated  contractor  reports  have  been 
considered  in  issuing  this  final  rule. 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  58  FR 
51735  (October  4,  1993),  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and,  therefore, 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  other 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  any  regulatory 
action  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities. 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency. 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof. 

(4j  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

In  view  of  its  important  policy 
implicptions,  this  action  has  been 
judged  to  be  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  As  a  result,  under 
section  6  of  the  Executive  Order,  EPA 
has  prepared  an  RIA,  entiUed 
"Regulatory  Impact  Analysis  for 
Particulate  Matter  and  Ozone  National 
Ambient  Air  Quality  Standards  and 
Proposed  Regional  Haze  Rule  (July 
1997)."  This  RIA  assesses  the  costs, 
economic  impacts,  and  benefits 
associated  with  potential  State 
implementation  strategies  for  attaining 
the  PM  and  O,  NAAQS  and  the 
proposed  Regional  Haze  Rule.  Changes 
made  in  response  to  0MB  suggestions  or 
recommendations  will  be  documented 
in  the  public  docket  and  made  available 
for  public  inspection  at  EPA's  Air  and 
Radiation  Docket  Information  Center 
(Docket  No.  A-95-58).  The  RIA  will  be 
publicly  available  in  hard  copy  by 
contacting  the  U.S.  Environmental 


Protection  Agency  Library  at  the  address 
under  "Availability  of  Related 
Information"  and  in  electronic  form  as 
discussed  above  in  "Electronic 
Availability." 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA). 
5  U.S.C.  601  et  seq.,  provides  that, 
whenever  an  agency  is  required  to 
publish  a  general  notice  of  rulemaking 
for  a  proposal,  the  agency  must  prepare 
an  initial  regulatory  flexibility  analysis 
for  the  proposal  imless  the  head  of  the 
agency  certifies  that  the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (section 
605(b)).  The  EPA  ceitified  the  proposed 
NAAQS  rule  based  on  its  conclusion 
•that  the  rule  would  not  establish 
requirements  applicable  to  small 
entities  and  therefore  would  not  have  a 
significant  economic  impact  on  small 
entities  within  the  meaning  of  the  RFA. 
See  61  FR  65638.  65668  (PM  proposal) 
and  61  FR  65716.  65764  (ozone 
proposal),  both  published  December  13, 
1996.  Accordingly,  the  Agency  did  not 
prepare  an  initial  regulatory  flexibility 
analysis  for  the  proposal,  but  it  did 
conduct  a  more  general  analysis  of  the 
potential  impact  on  small  entities  of 
possible  State  strategies  for 
implementing  any  new  or  revised 
NAAQS. 

At  the  heart  of  EPA's  certification  of 
the  proposed  NAAQS  rule  was  the 
Agency's  interpretation  of  the  word 
"impact"  as  used  in  the  RFA.  Is  the 
"impact"  to  be  analyzed  under  the  RFA 
a  rule's  impact  on  the  small  entities  that 
will  be  subject  to  the  rule's 
requirements,  or  the  rule's  impact  on 
small  entities  in  general,  whether  or  not 
they  will  be  subject  to  the  rule?  In  the 
case  of  NAAQS  rules,  the  question 
arises  because  of  the  congressionally 
designed  mixture  of  Federal  and  State 
responsibilities  in  setting  and 
implementing  the  NAAQS. 

As  EPA  explained  in  the  proposal, 
NAAQS  rules  establish  air  quality 
standards  that  States  are  primarily 
responsible  for  meeting.  Under  section 
110  and  Part  D  of  Title  I  of  the  Act, 
every  State  develops  a  State 
Implementation  Plan  (SIP)  containing 
the  control  measures  that  will  achieve  a 
newly  promulgated  NAAQS.  States  have 
broad  discretion  in  the  choice  of  control 
measures.  As  the  U.S.  Supreme  Court 
noted  in  Train  v.  NRDC,  421  U.S.  60 
(1975),  95  S.  Ct.  1470: 

[Plrimary  [NAAQS]  deal  with  the  quality  of 
outdoor  air  and  are  fixed  on  a  nationwide 
basis  at  a  level  which  the  agency  determines 
will  protect  the  public  health.  It  is  the 
attainment  and  maintenance  of  these 


standards  which  section  110(a)(2)(A)  requires 
that  State  plans  provide.  In  complying  with 
this  requirement,  a  State's  plan  must  include 
"emission  limitations"  which  are  regulations 
of  the  composition  of  substances  emitted  into 
the  ambient  air  from  such  sources  as  power 
plants,  service  stations  and  the  like.  They  are 
the  specific  rules  to  which  operators  of 
pollution  sources  are  subject  and  which,  if 
enforced,  should  result  in  ambient  air  which 
meets  the  national  standards. 

The  Agency  is  plainly  charged  by  the  Act 
with  the  responsibility  for  setting  the 
national  ambient  air  standards.  Just  as 
plainly,  it  is  relegated  to  a  secondary  role- in 
the  process  of  determining  and  enforcing  the 
specific,  source-by-source  emission 
limitations  which  are  necessary  if  the 
national  standards  are  to  be  met.  Under 
110(a)(2),  the  Agency  is  required  to  approve 
a  State  plan  which  provides  for  the  timely 
attainment  and  maintenance  of  the  ambient 
air  standards,  and  which  also  satisfies  that 
sections  other  general  requirements.  The  Act 
gives  the  agency  no  authority  to  question  the 
wisdom  of  a  state's  choices  of  emission 
limitations  if  they  are  part  of  a  plan  which 
satisfies  the  standards  of  110(a)(2)  and  the 
Agency  may  devise  and  promulgate  a  plan  of 
its  own  only  if  the  State  fails  to  submit  an 
implementation  plan  which  satisfies  those 
standards.  Section  110(c). 

421  U.S.  60  at  78-79  (emphasis  in 
original).  In  short,  NAAQS  rules 
themselves  do  not  establish  any  control 
requirements  applicable  to  small 
entities.  State  rules  implementing  the 
NAAQS  may  establish  such 
requirements  and  the  extent  to  which 
they  do  depends  primarily  on  each 
State's  strategy  for  meeting  the 
NAAQS.95 

To  determine  the  proper 
interpretation  of  impact  under  the  RFA, 
EPA  considered  the  RFA's  stated 
purpose,  its  requirements  for  regulatory 
flexibility  analyses,  its  legislative 
history,  the  amendments  made  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)  (Pub.  L. 
104-121),  and  caselaw.  The  EPA 
concluded  that  all  of  these  traditional 
tools  of  statutory  construction  point  in 
one  direction — that  an  agency  is 
required  to  assess  the  impact  of  a  rule 
on  the  small  entities  that  will  be  subject 
to  the  rule's  requirements,  because  the 
purpose  of  a  regulatory  flexibility 
analysis  is  to  consider  ways  of  easing  or 
even  waiving  a  rule's  requirements  as 
they  will  apply  to  small  entities, 
consistent  with  the  statute  authorizing 


'"  It  is  worth  noting  that  Federal  rules  that  apply 
nationally  also  play  a  role  in  reducing  emissions 
governed  by  NAAQS.  For  instance.  EP,\  rules  under 
Title  U  of  the  Act  require  reductions  in  ozone- 
forming  emissions  friom  on  and  off-road  vehicles 
and  the  fuels  that  power  them.  When  EPA  issues 
such  rules,  it  conducts  the  analysis  required  under 
the  RFA.  For  example.  EPA  performed  regulatory 
flexibility  analyses  for  the  reformulated  gasoline 
rule  issued  under  section  211(k)  of  the  Act.  See  59 
FR  7716.  February  16.  1994. 
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the  rule.  That  purpose  cannot  be  served 
in  the  case  of  the  rules  like  the  NAAQS 
that  do  not  have  requirements  that 
apply  to  small  entities. 

More  specifically,  EPA  noted  that  its 
interpretation  of  "impact"  flows  from 
the  express  purpose  of  the  RFA  itself. 
As  the  RFA's  "Findings  and  Purposes" 
section  (Pub.  L.  96-354.  section  2) 
makes  clear,  Congress  enacted  the  RFA 
in  1980  out  of  concern  that  agencies 
were  writing  one-size-fits-all  regulations 
that  in  fact  did  not  fit  the  size  and 
resources  of  small  entities.  Congress 
noted  that  it  is  generally  easier  for  big 
businesses  to  comply  with  regulations, 
and  that  small  businesses  are  therefore 
at  a  competitive  disadvantage  in 
complying  with  imiform  rules.  Congress 
also  noted  that  small  entities'  relative 
contribution  to  the  problem  a  rule  is 
supposed  to  solve  may  not  warrant 
applying  the  same  requirements  to  large 
and  small  entities  alike.  In  the  RFA 
itself.  Congress  therefore  stated: 

It  is  the  purpose  of  this  Act  to  establish  as 
a  principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with  the 
objectives  of  the  rule  and  of  applicable 
statutes,  to  fit  regulatory  and  informational 
requirements  to  the  scale  of  the  businesses, 
organizations,  and  governmental 
jurisdictions  subject  to  regulation. 

(Pub.  L.  96-354,  section  2(b)) 

The  EPA  further  noted  that  Uie  RFA 
sections  governing  initial  and  final 
regulatory  flexibility  analyses  reflect 
this  statement  of  purpose.  Sections  603 
and  604  of  the  RFA  require  that  initial 
and  final  regulatory  flexibility  analyses 
identify  the  types  and  estimate  the 
numbers  of  small  entities  "to  which  the 
proposed  will  apply"  (sections  603(b)(3) 
and  604(a)(3)  of  the  RFA).  Similarly, 
they  require  a  description  of  the 
"projected  reporting,  recordkeeping, 
and  other  compliance  requirements  of 
the  proposal,  including  an  estimate  of 
the  classes  of  small  entities  which  will 
be  subject  to  the  requirement"  (sections 
603(b)(4)  and  604(a)(4)).  At  the  core  of 
the  analyses  is  the  requirement  that 
agencies  identify  and  consider 
"significant  regulatory  alternatives"  that 
would  "accomplish  the  stated  objectives 
of  applicable  statutes  and  which 
minimize  any  significant  economic 
impact  of  the  proposal  on  small 
entities"  (sections  603(c)  and  604(a)(5)). 
Among  the  types  of  alternatives 
agencies  are  to  consider  are  the 
establishment  of  different  "compliance 
or  reporting  requirements  or  timetables" 
for  small  entities  and  the  exemption  of 
small  entities  "from  coverage  of  the 
rule,  or  any  part"  of  the  rule  (section 
603(c)(1)  and  (4)  of  the  RFA).  The  RFA 
thus  makes  clear  that  regulatory 
flexibility  analyses  are  to  focus  on  how 


to  minimize  rule  requirements  on  small 
entities. 

As  EPA  further  explained,  since 
regulatory  flexibility  analyses  are  not 
required  for  a  rule  that  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities",  it 
makes  sense  to  interpret  "impact"  in 
light  of  the  requirements  for  such 
analyses.  Regulatory  flexibility  analyses, 
as  described  in  this  unit,  are  to  consider 
how  a  rule  will  apply  to  small  entities 
and  how  its  requirements  may  be 
minimized  with  respect  to  small 
entities.  In  this  context,  "impact"  is 
appropriately  interpreted  to  mean  the 
impact  of  a  rule  on  the  small  entities 
subject  to  the  rule's  requirements. 

The  Agency  cited  two  Federal  court 
cases  in  support  of  its  interpretation.  In 
Mid-Tex  Elec.  Co-op  v.  FERC,  773  F.2d 
327,  342  (D.C.  Cir.  1985),  petitioners 
claimed  that  the  RFA  required  an 
agency  to  analyze  the  effects  of  a  rule  on 
small  entities  that  were  not  regulated  by 
the  rule  but  might  be  indirectly 
impacted  by  it.  Petitioners  noted  that 
the  Small  Business  Administration 
(SBA)  also  interpreted  the  RFA  to 
require  analysis  of  a  rule's  impact  on 
small  entities  not  regulated  by  the  rule, 
and  argued  that  the  court  should  defer 
to  the  SBA's  position  in  light  of  its 
compliance  monitoring  role  under  the 
RFA.  After  reviewing  the  RFA's 
"Findings  and  Purposes"  section,  its 
legislative  history,  and  its  requirements 
for  regulatory  flexibility  analyses,  the 
Mid-Tex  court  rejected  petitioners' 
interpretation.  As  the  court  explained: 

The  problem  Congress  stated  it  discerned 
was  the  high  cost  to  small  entities  of 
compliance  with  uniform  regulations,  and 
the  remedy  Congress  fashioned — careful 
consideration  of  those  costs  in  regulatory 
flexibility  analyses — is  accordingly  limited  to 
small  entities  subject  to  the  propo-sed 
regulation  *  *  *.  (Wje  conclude  that  an 
agency  may  properly  certify  that  no 
regulatory  flexibility  analysis  is  necessary 
when  it  determines  that  the  rule  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  that  are 
subject  to  the  requirements  of  the  rule. 

Id.  at  342.  Notably,  Congress  let  this 
interpretation  stand  when  it  recently 
amended  the  RFA  in  enacting  SBREFA. 

The  EPA  also  cited  a  recent  case 
affirming  the  Mid-Tex  court's 
interpretation.  In  United  Distribution 
Companies  v.  FERC,  88  F.3d  1105,  1170 
(D.C.  Cir.  1996).  the  court  noted  that  the 
Mid-Tex  court: 

*  *  *  conducted  an  extensive  analysis  of 
RFA  provisions  governing  when  a  regulatory 
flexibility  analysis  is  required  and  concluded 
that  no  analysis  is  necessary  when  an  agency 
determines  "that  the  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 


number  Of  small  entities  that  are  subject  to 
the  requirements  of  the  rule". 
Id.,  citing  and  quoting  Mid-Tex 
(emphasis  added  by  United  Distribution 
court).  The  Agency  went  on  to  explain 
that  given  the  Federal/State  partnership 
for  attaining  healthy  air,  the  proposed 
NAAQS,  if  adopted,  would  not  establish 
any  requirements  applicable  to  small 
entities.  Instead,  any  new  or  revised 
standard  would  establish  levels  of  air 
quality  that  States  would  be  primarily 
responsible  for  achieving  by  adopting 
plans  containing  specific  control 
measures  for  that  purpose.  The 
proposed  NAAQS  rule  was  thus  not 
susceptible  to  regulatory  flexibility 
analysis  as  prescribed  by  the  amended 
RFA.  Since  it  would  establish  no 
requirements  applicable  to  small 
entities,  it  afforded  no  opportunity  for 
EPA  to  fashion  for  small  entities  less 
burdensome  compliance  or  reporting 
requirements  or  timetables,  or 
exemptions  from  all  or  part  of  the  rule. 
For  these  reasons,  EPA  certified  that  the 
proposal  "will  not,  if  promulgated,  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities." 
within  the  meaning  of  the  RFA.  Because 
EPA  was  not  required  to  prepare  an 
initial  regulatory  flexibility  analysis  for 
the  rule,  it  was  also  not  required  to 
convene  a  Small  Business  Advocacy 
Review  Panel  for  the  rule  under  section 
609(b)  of  Uie  RFA,  as  added  by  SBREFA. 

Notwithstanding  its  certification  of 
the  proposal.  EPA  recognized  that  the 
proposed  NAAQS,  if  adopted,  would 
begin  a  process  of  State  implementation 
that  could  eventually  lead  to  small 
entities  having  to  comply  with  new  or 
different  control  measures,  depending 
on  the  implementation  plans  developed 
by  the  States.  EPA  also  recognized  that 
the  Act  does  not  allow  EPA  to  dictate  or 
second-guess  how  States  should 
exercise  their  discretion  in  regulating  to 
attain  any  new  or  revised  NAAQS. 
Under  those  circumstances,  EPA 
concluded  that  the  best  way  to  take 
account  of  small  entity  concerns 
regarding  any  new  or  revised  NAAQS 
was  to  work  with  small  entity 
representatives  and  States  to  provide 
information  and  guidance  on  how  States 
could  address  small  entity  concerns 
when  they  write  their  implementation 
plans. 

In  line  with  this  approach,  as  part  of 
RIA  it  prepared  for  the  proposed 
NAAQS,  EPA  analyzed  how 
hypothetical  State  plans  for 
implementing  the  proposal  might  affect 
small  entities.  The  analysis  was 
necessarily  speculative  and  limited, 
since  it  depended  on  projections  about 
what  States  might  do  several  years  in 
the  future  and  did  not  take  into  account 
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any  new  strategies  that  might  be 
developed  and  recommended  by  the 
FACA  subcommittee  formed  to  help 
devise  potential  strategies  for 
implementing  a  new  or  revised  NAAQS 
(see  discussion  of  RIA  and  FACA 
process  in  this  document).  Nevertheless, 
the  analysis  provided  as  much 
information  on  potential  small  entity 
impacts  as  was  reasonably  available  at 
the  time  of  the  proposal.  • 

The  Agency  also  took  steps  to  ensure 
that  small  entities'  voices  were  heard  in 
the  NAAQS  rulemaking  itself.  With  Jere 
Glover.  Chief  Counsel  for  Advocacy  of 
the  SB  A,  EPA  convened  outreach 
meetings  modeled  on  the  SBREFA  panel 
process  to  solicit  and  convey  small 
entities'  concerns  with  the  proposed 
NAAQS.  Two  meetings  were  held  as 
part  of  that  process,  on  January  7  and 
February  28,  1997,  with  a  total 
attendance  of  41  representatives  of 
small  businesses,  small  govenunents, 
and  small  nonprofit  organizations.  Both 
meetings  were  attended  by 
representatives  of  SBA  and  OMB,  as 
well  as  of  EPA.  The  key  concerns  raised 
by  small  entities  at  those  meetings 
related  to  the  scientific  foundation  of 
the  proposed  NAAQS  and  the  potential 
cost  of  implementing  it,  the  same 
concerns  raised  by  other  industry 
commenters  on  the  proposal.  The 
Agency  produced  a  report  on  the 
meetings  to  ensure  that  small  entity 
concerns  were  part  of  the  rulemaking 
record  when  EPA  made  its  final 
decision  on  the  proposal. 

In  light  of  States'  pivotal  role  in 
NAAQS  implementation,  EPA  also 
undertook  a  number  of  additional 
activities  to  assist  and  encourage  the 
States  to  be  sensitive  to  small  entity 
impacts  as  they  implement  any  new  or 
revised  NAAQS.  With  the  SBA,  EPA 
began  an  interagency  panel  process  to 
collect  advice  and  recommendations 
from  small  entity  representatives  on 
how  States  could  lessen  any  impacts  on 
small  entities.  The  EPA  plans  to  issue 
materials  in  two  phases  to  help  States 
develop  their  implementation  plans.  In 
view  of  States'  discretion  in 
implementing  the  NAAQS,  these 
materials  will  mostly  take  the  form  of 
guidance,  which  is  not  subject  to  the 
RFA's  requirement  for  initial  regulatory 
flexibility  analysis.  (Under  section  603 
of  the  RFA,  that  requirement  applies 
only  to  binding  rules  that  are  required 
to  undergo  notice  and  comment 
rulemaking  procedures.)  But  regardless 
of  the  form  such  materials  take,  EPA  is 
employing  panel  procedures  to  ensure 
that  small  entities  have  an  opportunity 
to  raise  any  concerns  prior  to  the 
materials  being  issued  in  draft  form. 


To  supplement  the  input  the  Agency 
receives  from  the  ongoing  FACA  process 
(described  previously  in  this  document), 
EPA  also  added  more  small  entity 
representatives  to  the  Subcommittee  on 
implementation  of  any  new  or  revised 
NAAQS.  These  representatives  have 
formed  a  small  entity  caucus  to  develop 
and  bring  to  the  Subcommittee  a 
focused  approach  to  small  entity  issues. 
These  new  Subcommittee  members  are 
also  part  of  the  group  in  the 
aforementioned  panel  process.  By 
means  of  these  various  processes,  EPA 
hopes  to  promote  the  consideration  of 
small  entity  concerns  and  advice 
throughout  the  NAAQS  implementation 
process. 

In  response  tn  the  proposal,  a  number 
of  commenters  questioned  EPA's 
decision  to  certify  that  the  proposed 
NAAQS  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Some  commenters  disagreed 
with  EPA's  view  that  the  proposed 
NAAQS  would  not  establish  regulatory 
requirements  applicable  to  small 
entities.  These  commenters  argued  that 
a  number  of  control  requirements 
applicable  to  small  entities  would 
automatically  result  from  promulgation 
of  the  proposed  NAAQS,  such  as  new 
reasonable  further  progress,  SIP  and 
Federal  Implementation  Plan  (FTP) 
requirements.  Other  commenters  stated 
that  it  is  possible  for  EPA  to  assess  the 
impacts  of  the  NAAQS  revision  on 
small  entities  and  that,  to  a  limited 
extent,  EPA  has  already  done  so. 
Further,  a  number  of  commenters 
argued  that  EPA  has  a  legal  obligation 
under  the  RFA,  as  amended  by  SBREFA, 
to  choose  a  NAAQS  alternative  that 
minimizes  the  impact  on  small  entities. 
Some  commenters  questioned  EPA's 
interpretations  of  the  Mid-Tex  and 
United  Distribution  cases.  In  addition, 
other  commenters  stated  that  EPA's 
position  regarding  the  NAAQS  and  the 
RFA  is  inconsistent  with  its  past 
practice  and  the  legislative  history  of 
the  RFA.  Finally,  a  few  commenters 
noted  that  the  panel  process  EPA 
conducted  for  the  proposed  NAAQS  did 
not  satisfy  the  requirements  of  SBREFA. 

EPA  disagrees  that  promulgation  of 
the  NAAQS  will  automatically  result  in 
control  requirements  applicable  to  small 
entities  that  EPA  can  and  must  analyze 
under  the  RFA.  As  noted  previously  in 
this  unit,  a  NAAQS  rule  only  establishes 
a  standard  of  air  quality  that  other 
provisions  of  the  Act  call  on  States  (or 
in  case  of  State  inaction,  the  Federal 
government)  to  achieve  by  adopting 
implementation  plans  containing 
specific  control  measures  for  that 
purpose.  Following  promulgation  of  a 
new  or  revised  NAAQS,  section  110  of 


the  Act  requires  States  and  EPA  to 
engage  in  a  designation  process  to 
determine  what  areas  within  each 
State's  borders  are  attaining  or  not 
attaining  the  NAAQS.  Under  section 
110  and  PartsCandDofTitlelof  the 
Act,  States  then  conduct  a  planning 
process  to  develop  and  adopt  their  SIPS, 
Depending  on  an  area's  designation  for 
the  particular  NAAQS,  these  and  other 
Title  I  provisions  of  the  Act  require  a 
State's  SIP  to  contain  certain  control 
programs  in  addition  to  the  control 
measures  that  the  State  decides  are  also 
needed  to  attain  and  maintain  the 
NAAQS. 

The  fact  that  the  Act  requires  SIPs  to 
contain  certain  control  programs  under 
certain  circumstances  does  not  mean 
that  EPA  either  can  or  must  conduct  a 
regulatory  flexibility  analysis  of  a  rule 
establishing  a  NAAQS.  Just  from  the 
standpoint  of  feasibility,  EPA  cannot 
know  which  areas  will  be  subject  to 
what  mandatory  SIP  programs  until 
after  the  designation  process  is 
completed.  Beyond  that,  any  mandatory 
SIP  programs  are  still  implemented  by 
the  States,  and  States  have  considerable 
discretion  in  how  they  implement  them. 
For  instance,  the  reasonable  further 
progress  requirement  under  section  172 
of  the  Act  leaves  States  broad  discretion 
to  determine  the  rate  of  progress  and  the 
control  measures  to  achieve  that 
progress.^  As  a  result,  EPA  cannot  be 
certain  where  and  how  any  mandatory 
programs  will  be  implemented  with 
respect  to  small  (or  large)  entities.  Much 
less  can  EPA  know  about  how  States 
will  exercise  their  discretion  to  develop 
additional  controls  needed  to  attain  and 
maintain  the  NAAQS. 

Even  if  EPA  could  know  exactly  how 
any  mandatory  SEP  programs  would 
apply  to  small  entities,  the  purpose  of 
the  RFA  is  not  served  by  attempting  a 
regulatory  flexibility  analysis  of  State 
implementation  of  those  programs.  As 
explained  previously  in  this  unit,  the 
RFA  and  the  caselaw  interpreting  it 
clearly  establish  that  the  purpose  of  the 
RFA  is  to  promote  Federal  agency 
efforts  to  tailor  a  rule's  requirements  to 
the  scale  of  the  small  entities  that  will 
be  subject  to  it.  That  purpose  caimot  be 
served  in  the  case  of  a  NAAQS  rule 
since  the  rule  does  not  establish 
requirements  applicable  to  small 


•^The  SIP  requiremenU  of  subpart  4  of  Part  D  of 
Title  I  of  the  Act  apply  to  SIPs  for  areas  designated 
as  not  attaining  NAAQS  for  PMio.  Those 
requirements  will  not  apply  to  SIPs  to  implement 
the  PMij  NAAQS.  Further,  to  the  extent  SIPs  for 
areas  in  noaattainment  with  the  applicable  PMio 
NAAQS  remain  subject  to  subpart  4  requirements, 
there  will  be  no  incremental  change  in  the  impact 
on  .sources  regulated  by  the  States'  SIPs  pursuant 
to  those  requirements  as  a  result  of  this 
promulgation. 
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entities.  In  promulgating  a  NAAQS.  the 
only  choice  before  EPA  concerns  the 
level  of  the  standard,  not  its 
implementation.  While  mandatory  SIP 
programs  may  ultimately  follow  from 
promulgation  of  the  NAAQS,  there  is 
nothing  EPA  can  do  in  setting  the 
NAAQS  to  tailor  those  programs  as  they 
apply  to  small  entities.  Whether  and 
how  the  programs  will  apply  in 
particular  nonattainment  areas  is 
beyond  the  scope  of  the  NAAQS 
rulemaking  and,  indeed,  beyond  EPA's 
reach  in  any  rulemaking  to  the  extent 
the  applicability  and  terms  of  the 
programs  are  prescribed  by  statute.'^ 
Moreover,  any  mandatory  SIP  programs 
are  supplemented  by  discretionary  State 
controls  that  EPA  has  no  power  to  tailor 
under  the  RFA  or  the  Act  (see  Train  v. 
NRDC,  quoted  previously  in  this  unit). 

The  commenters'  suggestions  for 
minimizing  the  potential  impact  of  the 
NAAQS  rule  on  small  entities  run  afoul 
of  both  the  RFA  and  the  Act.  Some 
suggested  that  EPA  set  a  less  stringent 
standard  (or  no  standard  at  all  in  the 
case  of  PM2.5)  to  reduce  the  chance  that 
small  entities  would  become  subject  to 
new  or  tighter  SIP  requirements.  Others 
suggested  that  EPA  require  States  to 
exempt  small  entities  from  new  or 
tighter  SIP  requirements.  However,  as 
explained  previously  in  this  document, 
the  RFA  neither  requires  nor  authorizes 
EPA  to  set  a  less  stringent  NAAQS  than 
the  applicable  Clean  Air  Act  provisions 
allow  in  order  to  reduce  potential  small 
entity  impacts.  Indeed,  the  RFA 
provides  that  any  means  of  providing 
regulatory  flexibility  to  small  entities  be 
consistent  with  the  statute  authorizing 
the  rule.  Moreover,  even  if  EPA  set  a 
less  stringent  standard.  States  could  still 
exercise  their  discretion  to  obtain  any 
needed  emission  reductions  from  small 
entities.  As  the  Supreme  Court  in  Train 
V.  NRDC  made  clear,  EPA  has  no 
authority  to  forbid  States  from  obtaining 
reductions  from  any  particular  category 
of  stationary  sources,  including  small 
entities.  See  also,  Virginia  v.  EPA,  No. 
108  F.3d  1397,  1408  (D.C.  Cir.  1997), 
quoting  Union  Electric  v.  EPA,  427  U.S. 
246,  269  (1976)  ("section  110  left  to  the 
states  the  power  to  determine  which 
sources  would  be  burdened  by 
regulations  and  to  what  extent"). 

EPA's  approval  of  SIPs  for  the  new  or 
revised  NAAQS  also  will  not  establish 
new  requirements,  but  will  instead 
simply  approve  requirements  that  a 
State  is  already  imposing.  And  again, 
EPA  does  not  have  authority  to 


■"  If  and  when  the  Agency  issues  any  rules 
addressing  State  implementation  of  any  statutorily 
required  actions,  EPA  would  analyze  and  address 
the  impact  of  those  rules  on  small  entities  as 
appropriate  under  the  RFA. 


disapprove  a  State's  plan  except  to  the 
extent  that  the  plan  fails  to  demonstrate 
attainment  and  maintenance  of  the 
NAAQS  as  required  by  Title  I  of  the 
Clean  Air  Act.  In  cases  where  EPA 
promulgates  a  FIP,  EPA  might  establish 
confrol  requirements  applicable  to  small 
entities,  and  in  such  a  circumstance, 
EPA  would  conduct  the  analyses 
required  by  the  RFA. 

Some  commenters  argued  that  under 
the  RFA  as  amended  by  SBREFA,  EPA 
now  has  an  obligation  to  choose  the 
alternative  that  minimizes  the  impact  on 
small  entities  when  setting  the  NAAQS. 
As  indicated  previously  in  this  unit, 
EPA  disagrees  with  the  commenters' 
argument  for  the  reasons  stated  in  this 
document's  discussion  of  the  Agency's 
authority  to  consider  costs  and  other 
factors  not  related  to  public  health  in 
setting  and  revising  primary  NAAQS.  In 
a  nutshell,  both  the  text  and  legislative 
history  of  the  RFA  make  clear  that  the 
RFA  does  not  override  the  substantive 
provisions  of  the  statute  authorizing  the 
rule,  but  only  requires  agencies  to 
identify  and  consider  ways  of 
minimizing  the  economic  impact  on 
small  entities  subject  to  the  rule  in  a 
manner  consistent  with  the  authorizing 
statute. 

Some  commenters  disagreed  with 
EPA's  interpretation  of  the  Mid-Tex  and 
United  Distribution  cases.  In  particular, 
these  commenters  noted  that  in  those 
cases  the  relevant  regulatory  agency, 
Federal  Energy  Regulatory  Commission 
(FERC),  wholly  lacked  jurisdiction  to 
regulate  the  small  entities  at  issue. 
According  to  these  commenters,  EPA 
does  have  the  ability  and  jurisdiction  to 
regulate  small  entities  in  the  case  of  the 
NAAQS,  and  therefore  EPA's  reliance 
on  Mid-Tex  and  United  Distribution  is 
misplaced. 

Tne  commenters'  attempt  to 
distinguish  the  FERC  cases  from  the 
NAAQS  rulemaking  wholly  overlooks 
the  courts'  reasoning,  which  in  fact  fully 
supports  EPA's  certification  of  the 
proposed  NAAQS.  As  described 
previously  in  this  unit,  the  Mid-Tex 
court  exhaustively  reviewed  the 
relevant  sections  of  the  RFA  and  its 
legislative  history.  Its  analysis  revealed 
that  Congress  passed  the  RFA  out  of 
concern  with  one-size-fits-all 
regulations  and  fashioned  a  remedy 
limited  to  regulations  that  apply  to 
small  entities.  This  principle  is  fully 
applicable  to  the  NAAQS,  which  creates 
no  rule  requirements  that  apply  to  small 
entities. 

The  fact  that  FERC  had  no  regulatory 
authority  over  the  small  entities 
indirectly  affected  by  its  rules  played  no 
essential  role  in  the  court's  rationale. 
FERC  could  (and  apparently  did  in  the 


Mid-Tex  rulemaking)  estimate  the 
potential  indirect  impact  of  its  rules  on 
small  entities.  Presumably,  FERC  could 
have  also  mitigated  any  indirect  impact 
by  changing  some  aspect  of  the  rule  (or 
else  the  small  entities  would  have  had 
no  incentive  to  sue  the  agency).  The 
court  nevertheless  found  it  unnecessary 
for  FERC  to  do  either,  based  on  its 
reading  of  the  RFA  as  limited  to  analysis 
of  a  rule's  impact  on  the  small  entities 
subject  to  the  rule's  requirements.  In 
reaching  its  decision,  the  court  noted 
that  requiring  agencies  to  "consider 
every  indirect  effect  that  any  regulation 
might  have  on  small  businesses  *  *  *  is 
a  very  broad  and  ambitious  agenda.  *  * 

*  that  Congress  is  unlikely  to  have 
embarked  on  *  *  *  without  airing  the 
matter."  Mid-Tex,  773  F.d.  at  343. 

The  commenters  also  overstate  EPA's 
regulatory  authority  over  small  entities 
with  respect  to  the  regulation  of  criteria 
pollutants.  Various  provisions  of  the 
Clean  Air  Act  authorize  EPA  to  regulate 
various  types  of  sources  at  the  Federal 
level  to  accomplish  specified  goals. 
However,  EPA's  authority  to  more 
generally  regulate  sources,  including 
small  entities,  in  the  manner  of  SIPs  is 
limited  to  instances  of  State  default  of 
SIP  responsibilities.  When  that  occurs, 
EPA  may  issue  a  FIP  containing  specific 
control  measures,  and  to  the  extent  a 
proposed  FIP  would  establish  control 
measures  applicable  to  small  entities, 
EPA  would  analyze  the  small  entity 
impact  of  those  measures  as  required  by 
the  RFA.  In  1994,  for  example,  EPA 
prepared  an  initial  regulatory  flexibility 
analysis  when  it  proposed  a  FIP  for  Los 
Angeles.  See  59  FR  23264  (May  5,  1994). 

As  noted  previously  in  this  unit, 
Congress  let  the  Mid-Tex  interpretation 
stand  when  it  recently  amended  the 
RFA  in  enacting  SBREFA.  If  it  had 
disagreed  with  the  court's  decision,  it 
would  have  revised  the  relevant 
statutory  provisions  or  otherwise 
indicated  its  disagreement  when  it 
enacted  SBREFA.  Instead.  Congress 
actually  reinforced  the  Mid-Tex  court's 
interpretation  of  the  RFA  in  enacting 
section  212(a)  of  SBREFA.  That  section 
requires  that  an  agency  issue  a  "small 
entity  compliance  guide"  for  "each  rule 

*  *  *  for  which  an  agency  is  required 
to  prepare  a  final  regulatory  flexibility 
analysis  under  section  604"  of  the  RFA. 
The  guide  is  "to  assist  small  entities  in 
complying  with  the  rule"  by 
"explain[ingl  the  actions  a  small  entity 
is  required  to  take  to  comply"  with  the 
rule  (section  212(a)  of  SBREFA). 
Obviously,  it  makes  no  sense  to  prepare 
a  small  entity  compliance  guide  for  a 
rule  that  does  not  apply  to  small 
entities.  Thus  SBREFA  stands  as  further 
confirmation  that  Congress  intended  the 
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RFA  to  address  only  rules  that  establish 
requirements  small  entities  must  meet. 
Since  SBREFA's  passage,  the  United 
Distribution  court  has  affirmed  the  Mid- 
Tax  court's  interpretation. 

Some  commenters  noted  that  EPA's 
informal  panel  process  did  not  comply 
with  the  requirements  of  SBREFA.  The 
EPA  did  not  convene  a  SBREFA  panel 
because  such  a  panel  is  not  required  for 
rules  like  the  NAAQS  that  do  not  apply 
to  small  entities.  Under  the  RFA  as 
amended  by  SBREFA,  since  the  Agency 
certified  the  proposal,  it  was  not 
required  to  convene  a  panel  for  it. 
Nevertheless,  EPA  conducted  the 
voluntary  panel  process  described 
previously  in  this  unit,  as  well  as  other 
voluntary  small  business  outreach 
efforts.  The  process  could  not  comply 
with  the  analytical  requirements  of  the 
RFA  for  the  reasons  given  in  this  unit. 
However,  it  could  and  did  ensure  that 
EPA  heard  directly  from  small  entities 
about  the  NAAQS  proposals. 

A  few  commenters  stated  that  EPA's 
view  of  the  NAAQS  and  the  RFA  is 
inconsistent  with  EPA's  past  positions 
regarding  the  RFA  and  NAAQS 
revisions.  Some  commenters  also  cited 
the  RIA  for  the  proposed  NAAQS  and 
noted  that  this  analysis  demonstrates 
EPAs  ability  to  estimate  the  impact  of 
the  NAAQS  on  small  entities,  thereby 
undercutting  EPA's  argument  that  it  is 
not  able  to  perform  a  regulatory 
flexibility  analysis  when  setting  the 
NAAQS. 

Past  Federal  Register  documents 
make  clear  that  the  nature  of  the 
NAAQS  makes  a  regulatory  flexibility 
analysis  inapplicable  to  NAAQS 
rulemakings.  For  instance,  in  1984,  EPA 
stated  that  a  "NAAQS  for  NO,  by  itself 
has  no  direct  impact  on  small  entities. 
However,  it  forces  each  State  to  design 
and  implement  control  strategies  for 
areas  not  in  attainment."  See  49  FR 
6866.  6876  (February  23.  1984);  see  also, 
50  FR  37484,  37499  (September  13, 
1985);  50  FR  25532,  25542  (June  19, 
1985)  (NAAQS  for  NO2  do  not  impact 
small  entities  directly).  EPA  stated  again 
in  1987  that  the  NAAQS  "themselves  do 
not  contain  emission  limits  or  other 
pollution  controls.  Rather,  such  controls 
are  contained  in  state  implementation 
plans."  See  52  FR  24634,  24654  Quly  1, 
1987). 

EPA  has  typically  performed  an 
analysis  to  assess,  to  the  extent 
practicable,  the  potential  impact  of 
retaining  or  revising  the  NAAQS  on 
small  entities,  depending  on  possible 
State  strategies  for  implementing  the 
NAAQS.  These  analyses  have  provided 
as  much  insight  into  the  potential  small 
entity  impacts  of  implementing  revised 
NAAQS  as  could  be  provided  at  the 


NAAQS  rulemaking  stage.  In  some 
instances,  these  preliminary  analyses 
were  described  as  "regulatory  flexibility 
analys[es]"  or  as  analyses  "pursuant  to 
this  [Regulatory  Flexibility)  Act."  See, 
e.g..  52  FR  24634,  24654  (July  1.  1987); 
50  FR  37484,  37499  (September  13, 
1985). 

However,  these  analyses  were  based 
on  hypothetical  State  control  strategies, 
and  EPA  made  the  point  on  various 
occasions  that  any  conclusions  to  be 
drawn  from  such  analyses  were 
speculative,  given  that  the  NAAQS 
themselves  do  not  impose  requirements 
on  small  entities.  Although  these  past 
analyses  reflected  the  Agency's  best 
efforts  to  evaluate  potential  impacts, 
they  were  not  regulatory  flexibility 
analyses  containing  the  necessary 
elements  required  by  the  RFA.  These 
analyses,  for  example,  did  not  describe 
the  reporting,  recordkeeping,  and  other 
compliance  requirements  of  the 
proposed  NAAQS  rules  that  would 
apply  to  small  entities,  since  the 
NAAQS  rules  did  not  apply  to  small 
entities.  Nor  did  they  determine  how 
the  proposed  NAAQS  rules  could  be 
eased  or  waived  for  small  entities.  Such 
an  analysis  is  not  possible  in  the  case  of 
the  NAAQS.  To  the  extent  EPA  labeled 
these  analyses  regulatory  flexibility 
analyses  in  the  past,  that  label  was 
inappropriate.  EPA's  current  practice  is 
to  describe  such  an  analysis  more 
accurately  as  a  general  analysis  of  the 
potential  cost  impacts  on  small  entities. 
See,  e.g.,  61  FR  65638,  65669,  65747 
(December  13,  1996)  (current  O3  and  PM 
NAAQS  proposals).'*  EPA's  analytical 
approach  to  small  entity  impacts  of  the 
NAAQS  has  thus  remained  consistent 
over  time. 

One  commenter  noted  that  the 
legislative  history  of  the  RFA  suggests 
that  the  RFA  was  intended  to  apply  to 
the  NAAQS.  As  noted  previously  in  this 
imit,  EPA's  reading  of  both  the  RFA  and 
SBREFA,  based  on  the  language  of  the 
statute  as  amended  and  its  legislative 


»•  As  commeaters  pointed  out.  the  RIA  for  the 
proposed  PM  NAAQS  does  state  that  "|t)he 
screening  analysis  *  *  *  provides  enough 
information  for  an  initial  regulatory  flexibility 
analysis  (RFA)  if  such  an  analysis  were  to  be  done." 
That  statement  was  mistaken  and  was  not  made  in 
the  RIA  for  the  proposed  ozone  NAAQS.  While  both 
RlAs  attempted  to  gauge  the  potential  impact  on 
small  entities  of  State  implementation  of  the 
proposed  NAAQS.  neither  could  or  did  identify  any 
specific  control  or  information  requirements 
contained  in  the  NAAQS  rule  that  would  apply  to 
small  entities.  Indeed,  both  RIAs  made  clear  that 
the  impact  being  analyzed  was  that  of  potential 
State  measures  to  attain  the  NAAQS,  and  that  such 
an  analysis  was  inherently  speculative  and 
uncertain.  Thus,  the  RIAs  actually  confirm  EPA's 
statement  in  the  preambles  for  the  proposed 
NAAQS  that  conducting  a  complete  regulatory 
flexibility  analysis  is  not  feasible  for  rules  setting 
or  revising  a  NAAQS. 


histories  and  applicable  caselaw,  is  that 
the  RFA  requirements  at  issue  do  not 
apply  to  the  NAAQS.  The  legislative 
history  cited  by  the  commenter  does  not 
change  this  conclusion. 

In  fact,  the  statement  by  Senator 
Culver  on  which  the  commenter  relies 
does  not  indicate  that  the  NAAQS 
should  be  subject  to  regulatory 
flexibility  analyses.  Rather,  Senator 
Culver  uses  the  NAAQS  as  an  example 
of  the  type  of  standard  that  agencies 
would  not  change  as  a  result  of  the  RFA. 
According  to  Senator  Culver,  section 
606  of  the  RFA  "succinctly  states  that 
this  bill  does  not  alter  the  substantive 
standard  contained  in  underlying 
statutes  which  defines  the  agency's 
mandate."  126  Cong.  Rec.  S  21455 
(August  6,  1980)  daily  ed.  After  citing 
section  109  of  the  Act,  Senator  Culver 
goes  on  to  describe  EPA's  bubble  policy 
(which  addresses  the  limits  on 
emissions  from  a  particular  facility)  as 
the  type  of  flexible  regulation  that 
agencies  should  consider,  once  EPA  has 
set  a  NAAQS.  "The  important  point  for 
purposes  of  this  discussion  is  that  the 
'bubble  concept,'  a  type  of  flexible 
regulation,  in  no  maimer  altered  the 
basic  statutory  substantive  standard  of 
the  EPA  *  *  *.  No  regulatory  flexibility 
analysis  alters  the  substantive  standard 
otherwise  applicable  by  law  to  agency 
action."  Id.  Thus,  contrary  to  the 
suggestion  of  the  commenter.  Senator 
Culver's  statement  actually  confirms 
that  the  time  to  consider  regulatory 
flexibility  is  when  regulations 
applicable  to  sources  are  being 
established,  not  when  a  NAAQS  itself  is 
being  set. 

Under  section  604  of  the  RFA, 
whenever  an  agency  promulgates  a  final 
rule  under  section  553  of  the 
Administrative  Procedure  Act,  after 
being  required  by  that  section  or  any 
other  law  to  publish  a  general  notice  of 
proposed  rulemaking  (NPRM),  the 
agency  is  required  to  prepare  a  final 
regulatory  flexibility  analysis.  RFA 
section  605(b)  provides,  however,  that 
section  603  (re  initial  regulatory 
flexibility  analyses)  and  section  604  do 
not  apply  if  the  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  and  publishes 
such  certification  at  the  time  of 
publication  of  the  NPRM  or  at  the  time 
of  the  final  rule. 

As  noted  above,  EPA  certified  this 
final  rule  at  the  time  of  the  NPRM.  After 
considering  the  public  comments  on  the 
certification,  EPA  continues  to  believe 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  explained  above  and  that  it 
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therefore  appropriately  certified  the 
rule.  Further,  as  required  by  the  Clean 
Air  Act,  EPA  is  promulgating  this  final 
rule  under  section  307(d)  of  the  Clean 
Air  Act.  For  all  the  foregoing  reasons. 
EPA  has  not  prepared  a  final  regulatory 
flexibility  analysis  for  the  rule.  The 
Agency  has  nonetheless  analyzed  in  the 
final  PJA  for  the  rule  the  potential 
impact  on  small  entities  of  hypothetical 
State  plans  for  implementing  the 
NAAQS.  The  Agency  also  plans  to  issue 
guidance  to  the  States  on  reducing  the 
potential  impact  on  small  entities  of 
implementing  the  NAAQS. 

C.  Impact  on  Reporting  Requirements 

There  are  no  reporting  requirements 
directly  associated  with  the  finalization 
of  ambient  air  quality  standards  under 
section  109  of  the  Act  (42  U.S.C.  7400). 
There  are,  however,  reporting 
requirements  associated  with  related 
sections  of  the  Act,  particularly  sections 
107,  110,  160,  and  317  (42  U.S.C.  7407, 
7410,  7460,  and  7617). 

In  EPA's  final  revisions  to  the  air 
quality  surveillance  requirements  (40 
CFR  part  58)  for  PM.  the  associated  RIA 
addresses  the  Paperwork  Reduction  Act 
requirements  through  an  Information 
Collection  Request. 

D.  Unfunded  Mandates  Refonn  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
certain  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
private  sector.  Under  section  202  of 
UMRA,  EPA  generally  must  prepare  a 
written  statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  1  year.  This  requirement 
does  not  apply  if  EPA  is  prohibited  by 
law  from  considering  section  202  of 
UMRA  estimates  and  analyses  in 
adopting  the  rule  in  question.  Before 
promulgating  a  final  rule  for  which  a 
written  statement  is  needed,  section  205 
of  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  These  requirements  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205  of 
UMRA  allows  EPA  to  adopt  an 
alternative  other  than  the  least  costly, 
most  cost-effective,  or  least  burdensome 
alternative  if  the  Administrator 
publishes  with  the  final  rule  an 


explanation  of  why  that  alternative  was 
not  adopted.  Before  EPA  establishes  any 
regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory- 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Section  204 
of  U'MRA  requires  each  agency  to 
develop  "an  effective  process  to  permit 
elected  officers  of  state,  local  and  tribal 
governments  *  *  *  to  provide 
meaningful  and  timely  input"  in  the 
development  of  regulatory  proposals 
containing  a  significant  Federal 
intergovernmental  mandate.'' 

The  EPA  has  determined  that  the 
provisions  of  sections  202  and  205  of 
UMRA  do  not  apply  to  this 
decision."Unless  otherwise  prohibited 
by  law,"  EPA  is  to  prepare  a  written 
statement  under  section  202  of  UMRA 
that  is  to  contain  assessments  and 
estimates  of  the  costs  and  benefits  of  a 
rule  containing  a  Federal  mandate. 
Congress  clarified  that  "unless 
otherwise  prohibited  by  law"  referred  to 
whether  an  agency  was  prohibited  from 
considering  the  information  in  the 
rulemaking  process,  not  to  whether  an 
agency  was  prohibited  from  collecting 
the  information.  The  Conference  Report 
on  UMRA  states,  "This  section  [202] 
does  not  require  the  preparation  of  any 
estimate  or  analysis  if  the  agency  is 
prohibited  by  law  from  considering  the 
estimate  or  analysis  in  adopting  the 
rule."  141  Cong.'  Rec.  H3063  (daily  ed. 
March  13,  1995).  Because  the  Clean  Air 
Act  prohibits  EPA.  when  setting  the 
NAAQS,  from  considering  the  types  of 
estimates  and  assessments  described  in 
section  202  of  UMRA,  UMRA  does  not 
require  EPA  to  prepare  a  written 


•»  As  noted  in  unit  VIII.B..  a  NAAQS  rule  only 
establishes  a  standard  of  air  quality  that  other 
provisions  of  the  Act  call  on  Slates  (or  in  the  case 
of  State  inaction,  the  Federal  government)  to 
achieve  by  adopting  implementation  plans 
containing  specific  control  measures  for  the 
purpose.  Thus,  it  is  questionable  whether  the 
NAAQS  itself  imposes  an  enforceable  duty  and  thus 
whether  it  is  a  significant  Federal  mandate  within 
the  meaning  of  UMRA.  EPA  need  not  and  does  not 
reach  this  issue  in  this  document.  For  the  reasons 
given  in  this  unit,  even  if  the  NAAQS  were 
determined  to  be  a  significant  Federal  mandate, 
EPA  does  not  have  any  obligations  under  sections 
202  and  205  of  UMRA.  and  EPA  has  met  any 
obligations  it  would  have  under  section  204  of 
lAtRA. 


Statement  under  section  202.'°"  The 
requirements  in  section  205  of  UMRA 
do  not  apply  because  those 
requirements  only  apply  to  rules  "for 
which  a  written  statement  is  required 
under  section  202  *  *  *." 

The  EPA  has  determined  that  the 
provisions  of  section  203  of  UMRA  do 
not  apply  to  this  decision.  Section  203 
of  UMRA  only  requires  the  development 
of  a  small  government  agency  plan  for 
requirements  with  which  small 
governments  might  have  to  comply. 
Since  setting  the  NAAQS  does  not 
establish  requirements  with  which 
small  governments  might  have  to 
comply,  section  203  of  UMRA  does  not 
apply.  The  EPA  acknowledges, 
however,  that  any  corresponding 
revisions  to  associated  SIP  requirements 
and  air  quality  suWeillance 
requirements,  40  CFR  parts  51  and  58, 
respectively,  might  result  in  such 
effects.Accordingly,  EPA  did  address 
unfunded  mandates  when  it  proposed 
revisions  to  40  CFR  part  58,  and  will  do 
so,  as  appropriate,  when  it  proposes  any 
revision  to  40  CFR  part  51. 

With  regard  to  the  outreach  described 
in  section  204  of  UMRA.  EPA  did  follow 
a  process  for  providing  elected  officials 
with  an  opportunity  for  meaningful  and 
timely  input  into  the  proposed  NAAQS 
revisions,  although  EPA  did  not 
describe  this  process  in  the  proposal. 
The  EPA  conducted  a  series  of  pre- 
proposal  outreach  meetings  with  State 
and  local  officials  and  their 
representatives  that  permitted  these 
officials  to  provide  meaningful  and 
timely  input  on  issues  related  to  the 
NAAQS  and  the  monitoring  issues 
associated  with  them.  Beginning  in 
January,  1996,  EPA  briefed  State  and 
local  air  pollution  control  officials  at 
national  meetings  with  State  and 
Territorial  Air  Pollution  Program 
Administrators  (STAPPA)  /  Association 
of  Local  Air  Pollution  Control  Officials 
(ALAPCO)  in  Washington.  DC,  North 
Carolina,  Chicago,  and  Nevada.  The 
EPA  also  held  briefings  for  the 
Washington,  DC  representatives  of 
several  State  and  local  organizations, 
including  National  Conference  of  State 
Legislators,  U.S.  Conference  of  Mayors, 


'°°In  addition  to  the  estimates  and  assessments 
described  in  section  202  of  UMRA.  written 
statements  are  also  to  include  an  identification  of 
the  Federal  law  under  which  the  rule  is 
promulgated  (section  202(a)(1)  of  UMRA)  and  a 
description  of  outreach  efforts  under  section  204  of 
UMRA  (section  202(a)(5)  of  UMRA).  Although  these 
requirements  do  not  apply  here  because  a  written 
statement  is  not  required  under  section  202  of 
UMRA.  this  preamble  identifies  the  Federal  law 
under  which  this  rule  is  being  promulgated  and  a 
virritten  statement  describing  EPA's  outreach  efforts 
with  State,  local,  and  tribal  governments  will  be 
placed  in  the  docket 
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National  Governors  Association, 
National  League  of  Cities,  and  STAPPA/ 
ALAPCO.  EPA  also  held  separate 
briefings  and  discussions  with  State  and 
local  officials  at  meetings  set  up  by  the 
National  Governors  Association,  the 
U.S.  Conference  of  Mayors  and  the 
Council  of  State  Governments.  The  EPA 
also  conducted  in-depth  briefings  at 
each  EPA  regional  office  and  regional 
staff  also  had  several  meetings  and 
discussions  with  their  Slate 
counterparts  about  the  standards.  The 
efforts  described  in  this  paragraph  of 
this  preamble,  which  provided  elected 
officials  with  opportunity  for 
meaningful  and  timely  input  into  the 
proposed  NAAQS  revisions,  met  any 
requirements  imposed  by  section  204  of 
UMRA.  The  docket  will  contain  a 
written  statement  describing  these 
outreach  efforts,  including  a  summary  of 
llie  comments  and  concerns  presented 
by  State,  local,  and  tribal  governments 
and  a  summary  of  EPA's  evaluation  of 
those  comments  and  concerns. 

Several  commenters  disagreed  with 
EPA  that  sections  202,  203,  and  205  of 
UMRA  do  not  apply  to  this  decision. 
These  commenters  argued  that  EPA  is 
not  prohibited  from  considering  costs  in 
setting  NAAQS  under  the  Clean  Air  Act 
and  applicable  judicial  decisions.  Some 
commenters  also  expressed  the  view 
that  there  is  no  conflict  between  UMRA 
and  the  Clean  Air  Act  with  regard  to  the 
NAAQS.  These  commenters  argued  that 
UMRA  and  the  NAAQS  can  be 
harmonized  by  reading  UMRA  as  an 
information  gathering  statute  and  that 
EPA  should  therefore  perform  the 
analyses  required  by  UMRA,  regardless 
of  whether  costs  may  be  considered. 
Finally,  at  least  one  commenter  argued 
that  in  past  NAAQS  reviews,  EPA  did 
not  dispute  its  UMRA  obligations. 

As  discussed  more  fully  in  Unit  IV.  of 
this  preamble,  EPA  is  prohibited  from 
considering  cost  in  setting  the  NAAQS. 
Given  that  fact  (as  noted  in  Unit  IV.  of 
this  preamble),  sections  202  and  205  of 
UMRA  do  not  apply.'O'  As  the 
Conference  Report  clarifies,  UMRA 


">•  One  commenter  ai^ed  that  in  reviewing  the 
SO2  NA.\QS.  EPA  determined  that  it  need  not 
revise  the  S(h  NAAQS.  but  could  instead  pursue  an 
alternative  regulatory  program  under  other 
authority.  This  commenter  argued  that  EPA  has 
similar  flexibility  in  reviewing  the  PM  and  Ozone 
NAAQS.  and  thus  UMRA  requires  EPA  to  identify 
the  least  burdensome  alternative  (such  as  retaining 
the  current  NAAQS)  as  part  of  that  prtKess.  As 
discussed  more  fully  in  Unit  IV.  of  this  preamble. 
EPA  does  not  agree  that  it  has  flexibility  to  choose 
such  an  alternative;  nor  does  EPA  agree  with  the 
commenter's  characterization  of  the  action  it  took 
in  deciding  not  to  revise  the  SO2  NAAQS.  In  fact, 
in  deciding  not  to  revise  the  SO3  NAAQS,  EPA 
determined,  for  reasons  independent  of  section  303 
of  the  Clean  Air  Act  that  a  NAAQS  revision  was  not 
warranted  See  61  FR  2S566,  25575  (May  22.  1996). 


itself  states  that  the  section  202 
estimates  and  analyses  are  not  required 
in  cases  such  as  the  NAAQS,  where  an 
agency  is  prohibited  by  law  from 
considering  section  202  estimates  and 
analyses.  Reading  UMRA  in  the  manner 
suggested  by  the  commenters  would 
effectively  read  this  provision  out  of 
UMRA;  UMRA  contains  an  exception 
for  rules  like  the  NAAQS,  it  must  be 
given  effect. 

With  regard  to  EPA's  position 
regarding  UMRA  in  previous  NAAQS 
review  exercises,  EPA  simply  made 
plain  in  those  situations  that  because  it 
did  not  plan  on  revising  the  NAAQS,  it 
determined,  without  further  review,  that 
sections  202,  203,  and  205  of  UMRA  did 
not  apply.  EPA  thus  stated  that: 

Because  the  Administrator  has  decided  not 
to  revise  the  existing  primary  NAAQS  for 
SO2,  this  action  will  not  impose  any  new 
expenditures  on  governments  or  on  the 
private  sector,  or  establish  any  new 
regulatory  requirements  affecting  small 
governments.  Accordingly,  EPA  has 
determined  that  the  provisions  of  sections 
202,  203  and  205  do  not  apply  to  this  final 
decision. 

61  FR  25566,  25577,  May  22,  1996;  see 
also  61  FR  52852,  52856,  October  8, 
1996  (Same  statement  for  NO2  NAAQS). 
As  this  statement  makes  clear,  EPA  only 
determined  that  sections  202,  203,  and 
205  of  UMRA  did  not  apply  to  the 
NAAQS  when  EPA  fails  to  revise  the 
standard.  Having  made  that 
determination,  EPA  had  no  reason  to 
catalog  additional  bases  for  finding 
UMRA  inapplicable.  Nothing  in  that 
statement  was  intended  to  preclude 
EPA.  or  precludes  EPA,  from 
concluding  for  other  reasons  (such  as 
those  discussed  in  this  unit)  that  UMRA 
also  does  not  apply  when  EPA  in  fact 
revises  an  applicable  NAAQS. 

E.  Environmental  Justice 

Executive  Order  12848  (58  FR  7629, 
February  11,  1994)  requires  that  each 
Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  emd  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  himian  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  These 
requirements  have  been  addressed  to 
the  extent  practicable  in  the  RIA  cited 
in  this  imit. 

F.  Submission  to  Congress  and  the 
Comptroller  General 

Under  5  U.S.C.  801(a)(1)(A),  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  EPA  submitted  a  report 
containing  this  rule  and  other  required 


information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
this  issue  of  the  Federal  Register.  This 
rule  is  a  "major  rule"  for  purposes  of 
SBREFA. 

K.  Response  to  Petition  for 
Administrator  Bro%vner's  Rescusal 

On  March  13, 1997,  the  Washington 
Legal  Foundation  (WLF),  filed  a  petition 
with  EPA  asking  that  I,  Carol  Browner, 
disqualify  myself  in  rulemaking 
regarding  the  NAAQS  for  PM  and 
ozone.  The  petition  claims  that  my 
public  statements  indicate  a  "clear  and 
convincing  showing"  that  I  had 
"already  decided  to  revise  the  NAAQS 
for  PM  and  ozone"  and  that  I  therefore 
"could  not  give  meaningful 
consideration"  to  comments  adverse  to 
the  proposed  rule.  On  May  12,  1997, 
EPA's  General  Counsel,  Jonathan  Z. 
Cannon,  sent  a  letter  to  WLF  regarding 
the  petition.  This  letter  and  the  WLF 
petition  were  then  placed  in  the  dockets 
for  the  proposed  ozone  and  PM 
standards  pending  "consideration  and 
final  response  in  connection  with  the 
Agency's  final  actions." 

Contrary  to  WLF's  assertions,  I  have 
maintained  an  open  mind  throughout 
these  proceedings,  and  have  based 
today's  decisions  on  the  rulemaking 
record — including  consideration  of 
comments  opposed  to  the  proposal.  The 
law  does  not  require  the  Administrator 
of  EPA  to  disqualify  herself  merely  for 
expressing  views  on  a  proposed 
regulation;  in  fact,  it  is  part  of  my 
responsibilify  to  engage  in  the  public 
debate  on  the  proposals.  Moreover,  the 
assertions  in  WLF's  petition  do  not 
accurately  represent  my  views.  The 
petition  takes  quotes  out  of  context  and 
repeatedly  misinterprets  my  statements. 
For  example,  WLF  quotes  a  statement 
that  I  made  at  the  Children's 
Envirormiental  Health  Network 
Research  Conference  as  an  indication 
that  I  had  "prejudged  the  issue." 
However,  my  statement  that  "I  will  not 
be  swayed"  did  not  refer  to  adopting  the 
NAAQS  as  proposed.  Instead,  as  is  clear 
from  reviewing  the  entire  speech,  I  was 
addressing  my  broader  concern  about 
children's  health  and  the  range  of  EPA 
standards  affecting  children's  health.  I 
also  appeared  at  several  congressional 
hearings  and  testified  before  members  of 
Congress,  some  of  whom  were  strongly 
opposed  to  the  proposals.  At  those 
hearings,  I  explained  the  basis  for  the 
pioposals  and  put  forward  the  reasons 
why  I  concluded  the  proposals  were 
appropriate,  given  the  information 
before  me  at  the  time.  At  the  same  time, 
I  made  clear  that  I  took  very  seriously 
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my  obligation  to  keep  an  open  mind, 
and  to  consider  fully  and  fairly  all 
significant  comments  that  the  Agency 
received.  For  these  reasons  and  others, 
as  set  forth  in  Mr.  Cannon's  May  12, 
1997  response  to  WLF,  which  I  adopt  in 
full,  I  have  decided  not  to  recuse  myself 
from  any  aspect  of  considering  revisions 
to  the  NAAQS  for  ozone  and  PM. 
Accordingly,  I  am  hereby  denying 
WLF's  petition. 
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Dated:  July  16.  1997. 

Carol  M.  Browner. 

Administrator. 

Therefore,  40  CFR  Chapter  I  is 
amended  as  fol'  ^ws: 

PART  50— NATIONAL  PRIMARY  AND 
SECONDARY  AMBIENT  AIR  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  109  and  301(a).  Clean  Air 
Act.  as  amended  (42  U.S.C.  7409.  7601(a)). 

2.  Section  50.3  is  revised  to  read  as 
follows: 


§  50.3    Reference  conditions. 

All  measurements  of  air  quality  that 
are  expressed  as  mass  per  unit  volume 
(e.g..  micrograms  per  cubic  meter)  other 
than  for  the  particulate  matter  (PMio 
and  PM2  5)  standards  contained  in  §  50.7 
shall  be  corrected  to  a  reference 
temperature  of  25  °C  and  a  reference 
pressure  of  760  millimeters  of  mercury 
(1.013.2  millibars).  Measurements  of 
PMio  and  PM2  s  for  purposes  of 
comparison  to  the  standards  contained 
in  §  50.7  shall  be  reported  based  on 
actual  ambient  air  volume  measured  at 
the  actual  ambient  temperature  and 
pressure  at  the  monitoring  site  during 
the  measurement  period. 

3.  Section  50.6  is  amended  by  revising 
the  section  heading  and  adding 
paragraph  (d)  to  read  as  follows: 

S  50.6    National  primary  and  secondary 
ambient  air  quality  standards  for  PMio. 

•  •  •  •  • 

(d)  The  PMio  standards  set  forth  ii^ 
this  section  will  no  longer  apply  to  an 
area  not  attaining  these  standards  as  of 
September  16,  1997,  once  EPA  takes 
final  action  to  promulgate  a  rule 
pursuant  to  section  172(e)  of  the  Clean 
Air  Act.  as  amended  (42  U.S.C.  7472(e)) 
applicable  to  the  area.  The  PMio 
standards  set  forth  in  this  section  will 
no  longer  apply  to  an  area  attaining 
these  standards  as  of  September  16, 
1997.  once  EPA  approves  a  State 
Implementation  Plan  (SIP)  applicable  to 
the  area  containing  all  PMio  control 
measures  adopted  and  implemented  by 
the  state  prior  to  September  16,  1997. 
and  a  section  110  SIP  implementing  the 
PM  standards  published  on  July  18. 
1997.  SIP  approvals  are  codified  in  40 
CFR  part  52. 

4.  Section  50.7  is  added  to  read  as 
follows: 

§  50.7    National  primary  and  secondary 
ambient  air  quality  standards  tor  particulate 
matter. 

(a)  The  national  primary  and 
secondary  ambient  air  quality  standards 
for  particulate  matter  are: 

(1)  15.0  micrograms  per  cubic  meter 
(}ig/m')  aimual  arithmetic  mean 
concentration,  and  65  ng/m'  24-hour 
average  concentration  measiu^d  in  the 
ambient  air  as  PM2.5  (particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to*  nominal  2.5  micrometers)  by  either: 

(i)  A  reference  method  based  on 
Appendix  L  of  this  part  and  designated 
in  accordance  with  part  53  of  this 
chapter;  or 

■■'     n  equivalent  method  designater 
in  uCi     dance  with  part  53  of  this 
chapter. 

(2)  50  micrograms  per  cubic  meter 
()ig/m3)  annual  arithmetic  mean 
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concentration,  and  150  jig/m'  24-hour 
average  concentration  measured  in  the 
ambient  air  as  PMio  (particles  with  an 
aerodynamic  diameter  less  than  or  equal 
to  a  nominal  10  micrometers)  by  either: 

(i)  A  reference  method  based  on 
Appendix  M  of  this  part  and  designated 
in  accordance  with  part  53  of  this 
chapter;  or 

(ii)  An  equivalent  method  designated 
in  accordance  with  part  53  of  this 
chapter. 

(b)  The  annual  primary  and  secondary 
PM:  5  standards  are  met  when  the 
annual  arithmetic  mean  concentration, 
as  determined  in  accordance  with 
Appendix  N  of  this  part,  is  less  than  or 
equal  to  15.0  micrograms  per  cubic 
meter. 

(c)  The  24-hour  primary  and 
secondary  PM:  ?  standards  are  met  when 
the  QB"*  percentile  24-hour 
concentration,  as  determined  in 
accordance  with  Appendix  N  of  this 
ptfl,  is  less  than  or  equal  to  65 
micrograms  per  cubic  meter. 

(d)  The  annual  primary  and  secondary 
PMio  standards  are  met  when  the 
annual  arithmetic  mean  concentration, 
as  determined  in  accordance  with 
Appendix  N  of  this  part,  is  less  than  or 
equal  to  50  micrograms  per  cubic  meter. 

(e)  The  24-hour  primary  and 
secondary  PMm  standards  are  met  when 
the  99'"  percentile  24-hour 
concentration,  as  determined  in 
accordance  with  Appendix  N  of  this 
part,  is  less  than  or  equal  to  150 
micrograms  per  cubic  meter. 

5.  Appendix  K  is  revised  (for 
conformity  with  the  format  of  the  other 
appendices  in  this  part)  to  read  as 
follows: 

Appendix  K  to  Part  50 — Tnterpretation 
of  the  National  .\inbient  Air  Quality 
Standards  for  Particulate  Matter 

1.0     General. 

(a)  This  app>endix  explains  the 
computations  necessary  for  analyzing 
particulate  matter  data  to  determine 
attainment  of  the  24-haur  and  annual 
standards  sp>ecified  in  40  CFR  50.6.  For  the 
primary  and  secondary  standards,  particulate 
matter  is  measured  in  the  ambient  air  as  PMio 
(particles  with  an  aerodynamic  diameter  less 
than  or  equal  to  a  nominal  10  micrometers) 
by  a  reference  method  based  on  appendix  J 
of  this  part  and  designated  in  accordance 
with  part  53  of  this  chapter,  or  by  an 
equivalent  method  designated  in  accordance 
with  part  53  of  this  chapter.  The  required* 
frequency  of  measurements  is  specified  in 
part  58  of  this  chapter. 

fb)  The  terms  used  in  this  appendix  are 
defined  as  follows: 

Average  refers  to  an  arithmetic  mean.  All 
particulate  matter  standards  are  expressed  in 
terms  of  expected  annual  values:  Expected 
number  of  exceedances  per  year  for  the  24- 
hour  standards  and  expected  aiuiual 
arithmetic  mean  for  the  annual  standards. 


Daily  value  for  PMio  refers  to  the  24-hour 
average  concentration  of  PMio  calculated  or 
measured  from  midnight  to  midnight  (local 
time). 

Exceedance  means  a  daily  value  that  is 
above  the  level  of  the  24-hour  standard  after 
rounding  to  the  nearest  10  ^g/m^  (i.e.,  values 
ending  in  5  or  greater  are  to  be  rounded  up). 

Expected  annual  value  is  the  number 
approached  when  the  annual  values  from  an 
increasing  number  of  years  are  averaged,  in 
the  absence  of  long-term  trends  in  emissions 
or  meteorological  conditions. 

Year  refers  to  a  calendar  year. 

(c)  Although  the  discussion  in  this 
ap(>endix  focuses  on  monitored  data,  the 
same  principles  apply  to  modeling  data, 
subject  to  EPA  modeling  guidelines. 
2.0    Attainment  Determinations. 

2.1  24-Hour  Primary  and  Secondary 
Standards. 

(a)  Under  40  CFR  50.6(a)  the  24-hour 
primary  and  secondary  standards  are  attained 
when  the  expected  number  of  exceedances 
per  year  at  each  monitoring  site  is  less  than 
or  equal  to  one.  In  the  simplest  case,  the 
number  of  expected  exceedances  at  a  site  is 
determined  by  recording  the  number  of 
exceedances  in  each  calendar  year  and  then 
averaging  them  over  the  past  3  calendar 
years.  Situations  in  which  3  years  of  data  are 
not  available  and  possible  adjustments  for 
unusual  events  or  trends  are  discussed  in 
sections  2.3  and  2.4  of  this  appendix. 
Further,  when  data  for  a  year  are  incomplete, 
it  is  necessary  to  compute  an  estimated 
number  of  exceedances  for  that  year  by 
adjusting  the  observed  number  of 
exceedances.  This  procedure,  performed  by 
calendar  quarter,  is  described  in  section  3.0 
of  this  appendix.  The  expected  number  of 
exceedances  is  then  estimated  by  averaging 
the  individual  annual  estimates  for  the  past 

3  years. 

(b)  The  comparison  with  the  allowable 
expected  exceedance  rate  of  one  per  year  is 
made  in  terms  of  a  number  rounded  to  the 
nearest  tenth  (fractional  values  equal  to  or 
greater  than  0.05  are  to  be  rounded  up:  e.g. , 
an  exceedance  rate  of  1.05  would  be  rounded 
to  1.1,  which  is  the  lowest  rate  for 
nonattainment). 

2.2  Annual  Primary  and  Secondary 
Standards.  Under  40  CFR  50.6(b),  the  annual 
primary  and  secondary  standards  are  attained 
when  the  expected  annual  arithmetic  mean 
PMio  concentration  is  less  than  or  equal  to 
the  level  of  the  standard.  In  the  simplest  case, 
the  expected  aimual  arithmetic  mean  is 
determined  by  averaging  the  annual 
arithmetic  mean  PMio  concentrations  for  the 
past  3  calendar  years.  Because  of  the 
potential  for  incomplete  data  and  the 
possible  seasonality  in  PMio  concentrations, 
the  annual  mean  shall  be  calculated  by 
averaging  the  four  quarterly  means  of  PMio 
concentrations  within  the  calendar  year.  The 
equations  for  calculating  the  aimual 
arithmetic  mean  are  given  in  section  4.0  of 
this  appendix  Situations  in  which  3  years  of 
data  are  not  available  and  possible 
adjustments  for  unusual  events  or  trends  are 
discussed  in  sections  2.3  and  2.4  of  this 
appendix.  The  expected  annual  arithmetic 
mean  is  rounded  to  the  nearest  1  ^g/m^ 
before  comparison  with  the  aimual  standards 


(fractional  values  equal  to  or  greater  than  0.5 
are  to  be  rounded  up). 

2.3  Data  Requirements. 

(a)  40  CFR  58.13  specifies  the  required 
minimum  frequency  of  sampling  for  PMio. 
For  the  purposes  of  making  comparisons 
with  the  particulate  matter  standards,  ail  data 
produced  by  National  Air  Monitoring 
Stations  (NAMS),  State  and  i^ocal  Air 
Monitoring  Stations  (SLAMS)  and  other  sites 
submitted  to  EPA  in  accordance  with  the  Part 
58  requirements  must  be  used,  and  a 
minimum  of  75  percent  of  the  scheduled 
PMio  samples  per  quarter  are  required. 

(b)  To  demonstrate  attainment  of  either  the 
annual  or  24-hour  standards  at  a  monitoring 
site,  the  monitor  must  provide  sufficient  data 
to  perform  the  required  calculations  of 
sections  3.0  and  4.0  of  this  appendix.  The 
amount  of  data  required  varies  with  the 
sampling  frequency,  data  capture  rate  and  the 
number  of  years  of  record.  In  all  cases,  3 
years  of  representative  monitoring  data  that 
meet  the  75  percent  criterion  of  the  previous 
paragraph  should  be  utilized,  if  available, 
and  would  suffice.  More  than  3  years  may  be 
considered,  if  all  additional  representative 
years  of  data  meeting  the  75  percent  criterion 
are  utilized.  Data  not  meeting  these  criteria 
may  also  suffice  to  show  attainment; 
however,  such  exceptions  will  have  to  be 
approved  by  the  appropriate  Regional 
Administrator  in  accordance  with  EPA 
guidance. 

(c)  There  are  less  stringent  data 
requirements  for  showing  that  a  monitor  has 
failed  an  attainment  test  and  thus  has 
recorded  a  violation  of  the  particulate  matter 
standards.  Although  it  is  generally  necessary 
to  meet  the  minimum  75  percent  data  capture 
requirement  per  quarter  to  use  the 
computational  equations  described  in 
sections  3.0  and  4.0  of  this  appendix,  this 
criterion  does  not  apply  when  less  data  is 
sufficient  to  unambiguously  establish 
nonattainment.  The  following  examples 
illustrate  how  nonattainment  can  be 
demonstrated  when  a  site  fails  to  meet  th« 
completeness  criteria.  Nonattainment  of  the 
24-hour  primary  standards  can  be  established 
by  the  observed  annual  number  of 
exceedances  (e.g. .  four  observed  exceedances 
in  a  single  year),  or  by  the  estimated  numt)er 
of  exceedances  derived  from  the  observed 
number  of  exceedances  and  the  required 
number  of  scheduled  samples  (e.g..  two 
observed  exceedances  with  every  other  day 
sampling).  Non».ttaiimient  of  the  annual 
standards  can  be  demonstrated  on  the  basis 
of  quarterly  mean  concentrations  developed 
from  observed  data  combined  with  one-half 
the  minimum  detectable  concentration 
substituted  for  missing  values.  In  both  cases, 
expected  annual  values  must  exceed  the 
levels  allowed  by  the  standards. 

2.4  Adjustment  for  Exceptional  Events 
and  Trends. 

(a)  An  exceptional  event  is  an 
uncontrollable  event  caused  by  natural 
sources  of  particulate  matter  or  an  event  that 
is  not  expected  to  recur  at  a  given  location. 
Inclusion  of  such  a  value  in  the  computation 
of  exceedances  or  averages  could  result  in 
inappropriate  estimates  of  their  respective 
expected  annual  values.  To  reduce  the  effect 
of  unusual  events,  more  than  3  years  of 
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representative  data  may  be  used. 
Alternatively,  other  techniques,  such  as  the 
use  of  statistical  models  or  the  use  of 
historical  data  could  be  considered  so  that 
the  event  may  be  discounted  or  weighted 
according  to  the  likelihood  that  it  will  recur. 
The  use  of  such  techniques  is  subject  to  the 
approval  of  the  appropriate  Regional 
Administrator  in  accordance  with  EPA 
guidance. 

(b)  In  cases  where  long-term  trends  in 
emissions  and  air  quality  are  evident, 
mathematical  techniques  should  be  applied 
to  account  for  the  trends  to  ensure  that  the 
expected  aimual  values  are  not 
inappropriately  biased  by  unrepresentative 
data.  In  the  simplest  case,  if  3  years  of  data 
are  available  under  stable  emission 
conditions,  this  data  should  be  used.  In  the 
event  of  a  trend  or  shift  in  emission  patterns, 
either  the  most  recent  representative  year(s) 
could  be  used  or  statistical  techniques  or 
models  could  be  used  in  conjunction  with 
previous  years  of  data  to  adjust  for  trends. 
The  use  of  less  than  3  years  of  data,  and  any 
adjustments  are  subject  to  the  approval  of  the 
appropriate  Regional  Administrator  in 
accordance  with  EPA  guidance. 
3.0     Computational  Equations  for  the  24- 
hour  Standards. 

3. 1     Estimating  Exceedances  for  a  Year. 

(a)  If  PMio  sampling  is  scheduled  less 
frequently  than  every  day,  or  if  some 
scheduled  samples  are  missed,  a  PMio  value 
will  not  be  available  for  each  day  of  the  year. 
To  account  for  the  possible  effect  of 
incomplete  data,  an  adjustment  must  be 
made  to  the  data  collected  at  each  monitoring 
location  to  estimate  the  number  of 
exceedances  in  a  calendar  year.  In  this 
adjustment,  the  assumption  is  made  that  the 
fraction  of  missing  values  that  would  have 
exceeded  the  standard  level  is  identical  to 
the  fraction  of  measured  values  above  this 
level.  This  computation  is  to  he  made  for  all 
sites  that  are  scheduled  to  monitor 
throughout  the  entire  yeeu-  and  meet  the 
minimum  data  requirements  of  section  2.3  of 
this  appendix.  Because  of  possible  seasonal 
imbalance,  this  adjustment  shall  be  applied 
on  a  quarterly  basis.  The  estimate  of  the 
expected  number  of  exceedances  for  the 
quarter  is  equal  to  the  observed  number  of 
exceedances  plus  an  increment  associated 
with  the  missing  data.  The  following 
equation  must  he  used  for  these 
computations: 

Equation  1 

where: 

eq=the  estimated  number  of  exceedances  for 
calendar  quarter  q; 

Vq=the  observed  number  of  exceedances  for 
calendar  quarter  q; 

Nq=the  number  of  days  in  calendar  quarter  q; 

nq=the  number  of  days  in  calendar  quarter  q 

with  PMio  data;  and 
q=the  index  for  calendar  quarter,  q=l,  2.  3  or 

4. 

(b)  The  estimated  numtjer  of  exceedances 
for  a  calendar  quarter  must  be  rounded  to  the 


nearest  hundredth  (fractional  values  equal  to 
or  greater  than  0.005  must  be  rounded  up), 
(c)  The  estimated  number  of  exceedances 
for  the  year,  e,  is  the  sum  of  the  estimates  for 
each  calendar  quarter. 

Equation  2 


-1' 


(d)  The  estimated  number  of  exceedances 
for  a  single  year  must  be  rounded  to  one 
decimal  place  (fractional  values  equal  to  or 
greater  than  0.05  are  to  be  rounded  up).  The 
expected  number  of  exceedances  is  then 
estimated  by  averaging  the  individual  annual 
estimates  for  the  most  recent  3  or  more 
representative  years  of  data.  The  expiected 
number  of  exceedances  must  be  rounded  to 
one  decimal  place  (fractional  values  equal  io 
or  greater  than  0.05  are  to  he  rounded  up). 

(e)  The  adjustment  for  incomplete  data  will 
not  be  necessary  for  monitoring  or  modeling 
data  which  constitutes  a  complete  record, 
i.e.,  365  days  per  year. 

(f)  To  reduce  the  potential  for 
overestimating  the  number  of  expected 
exceedances.  the  correction  for  missing  data 
will  not  be  required  for  a  calendar  quarter  in 
which  the  first  olwerved  exceedance  has 
occurred  if: 

(1)  There  was  only  one  exceedance  in  the 
calendar  quarter: 

(2)  Everyday  sampling  is  subsequently 
initiated  and  maintained  for  4  calendar 
quarters  in  accordance  with  40  CFT?  58.13; 
and 

(3)  Data  capture  of  75  percent  is  achieved 
during  the  required  period  of  everyday 
sampling.  In  addition,  if  the  first  exceedance 
is  observed  in  a  calendar  quarter  in  which 
the  monitor  is  already  sampling  every  day. 
no  adjustment  for  missing  data  will  be  made 
to  the  first  exceedance  if  a  75  percent  data 
capture  rate  was  achieved  in  the  quarter  in 
which  it  was  observed. 

Example  1 

a.  During  a  particular  calendar  quarter,  39 
out  of  a  possible  92  samples  were  recorded, 
with  one  observed  exceedance  of  the  24-hour 
standard.  Using  Equation  1,  the  estimated 
number  of  exceedances  for  the  quarter  is: 
eq=lx92/39=2.359  or  2.36. 

b.  If  the  estimated  exceedances  for  the 
other  3  calendar  quarters  in  the  year  were 
2.30,  0.0  and  0.0,  then,  using  Equation  2,  the 
estimated  number  of  exceedances  for  the  year 
is  2.36+2.30+0.0+0.0  which  equals  4.66  or 
4.7.  If  no  exceedances  were  observed  for  the 

2  previous  years,  then  the  expected  number 
of  exceedances  is  estimated  by:  (1/ 
3)x(4.7+0+0)=1.57  or  1.6.  Since  1.6  exceeds 
the  allowable  number  of  expected 
exceedances,  this  monitoring  site  would  ^1 
the  attainment  test. 

Example  2 

In  this  example,  everyday  sampling  was 
initiated  following  the  first  observed 
exceedance  as  required  by  40  CFR  58.13. 
Accordingly,  the  first  observed  exceedance 
would  not  be  adjusted  for  incomplete 
sampling.  During  the  next  three  quarters,  1.2 
exceedances  were  estimated.  In  this  case,  the 


esUmated  exceedances  for  the  year  would  be 
1.0+1.2+0.0+0.0  which  equals  2.2.  If.  as 
before,  no  exceedances  were  observed  for  the 
two  previous  years,  then  the  estimated 
exceedances  for  the  3-year  period  would 
then  be  (l/3)x(2.2+0.0+0.0)=0.7,  and  the 
monitoring  site  would  not  ^1  the  attainment 
test. 

3.2  Adjustments  for  Non-Scheduled 
Sampling  Days. 

(a)  If  a  systematic  sampling  schedule  is 
used  and  sampling  is  performed  on  days  in 
addition  to  the  days  specified  by  the 
systematic  sampling  schedule,  e.g.,  during 
episodes  of  high  pollution,  then  an 
adjustment  must  be  made  in  the  eqution  for 
the  estimation  of  exceedances.  Such  an 
adjustment  is  needed  to  eliminate  the  bias  in 
the  estimate  of  the  quarterly  and  annual 
number  of  exceedances  that  would  occur  if 
the  chance  of  an  exceedance  is  different  for 
scheduled  than  for  non-scheduled  days,  as 
would  tie  the  case  with  episode  sampling. 

(b)  The  required  adjustment  treats  the 
systematic  sampling  schedule  as  a  stratified 
sampling  plan.  If  the  period  from  one 
scheduled  sample  until  the  day  preceding  the 
next  scheduled  sample  is  defined  as  a 
sampling  stratum,  then  there  is  one  stratum 
for  each  scheduled  sampling  day.  An  average 
number  of  observed  exceedances  is 
computed  for  each  of  these  sampling  strata 
With  nonscheduled  sampling  days,  the 
estimated  number  of  exceedances  is  defined 


as: 


Equation  3 

',=K/'",)>^£h7*>) 

where: 

e,=the  estimated  number  of  exceedances  for 
the  quarter; 

Nq=the  number  of  days  in  the  quarter, 

m<,=the  number  of  strata  with  samples  during 
the  quarter; 

Vj=the  numbef  of  observed  exceedances  in 
stratum  j;  and 

k,=the  number  of  actual  samples  in  stratum 
)■ 
(c)  Note  that  if  only  one  sample  value  ia 
recorded  in  each  stratimi,  then  Equation  3 
reduces  to  Equation  1. 

Example  3 

A  monitoring  site  samples  according  to  a 
systematic  sampling  schedule  of  one  sample 
ever>'  6  days,  for  a  total  of  15  scheduled 
samples  in  a  quarter  out  of  a  total  of  92 
possible  samples.  During  one  6-day  period, 
potential  episode  levels  of  PMio  were 
suspected,  so  5  additional  samples  were 
taken.  One  of  the  regular  scheduled  samples 
was  missed,  so  a  total  of  19  samples  in  14 
sampling  strata  were  measured.  The  one  6- 
day  sampling  stratum  with  6  samples 
recorded  2  exceedances.  The  remainder  of 
the  quarter  with  one  sample  per  stratum 
recorded  zero  exceedances.  Using  Equation  3, 
the  estimated  number  of  exceedances  for  the 
quarter  is: 
e,=(92/14)x(2/6+0+,  .  .+0)=2.19. 
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4.0  Computational  Equations  for  Annual 
Standards. 

4. 1   Calculation  of  the  Annual  Arithmetic 
Mean,  (a)  An  annual  arithmetic  mean  value 
for  PMin  is  determined  by  averaging  the 
quarterly  means  for  the  4  calendar  quarters 
of  the  year.  The  following  equation  is  to  be 
used  for  calculation  of  the  mean  for  a 
calendar  quarter: 

Equation  4 


=  (l/n,)x2;x. 


where: 

Xq=  the  quarterly  mean  concentration  for 
quarter  q.  q=l.  2.  3,  or  4, 

nq=  the  number  of  samples  in  the  quarter, 
and 

x,=  the  ith  concentration  value  recorded  in 
the  quarter. 

(b)  The  quarterly  mean,  expressed  in  ng/ 
m^.  must  be  rounded  to  the  nearest  tenth 
(firactional  values  of  0.05  should  be  rounded 
up). 

(c)  The  annual  mean  is  calculated  by  using 
the  following  equation: 

Equation  5 
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9=1 
where: 

ic=the  annual  mean;  and 

x,,=the  mean  for  calendar  quarter  q. 

(d)  The  average  of  quarterly  means  must  be 
rounded  to  the  nearest  tenth  (fractional 
values  of  0.05  should  be  rounded  up). 

(e)  The  use  of  quarterly  averages  to 
compute  the  annual  average  will  not  be 
necessary  for  monitoring  or  modeling  data 
which  results  in  a  complete  record,  i.e.,  365 
days  per  year. 

(f)  The  expected  annual  mean  is  estimated 
as  the  average  of  three  or  more  annual  means. 
This  multi-year  estimate,  expressed  in  Mg/m^. 
shall  be  rounded  to  the  nearest  integer  for 
comparison  with  the  annual  standard 
(fractional  values  of  0.5  should  be  rounded 
up). 

Example  4 

Using  Equation  4.  the  quarterly  means  are 
calculated  for  each  calendar  quarter.  If  the 
quarterly  means  are  52.4.  75.3,  82.1,  and  63.2 
Mg/m  ^,  then  the  annual  mean  is: 

X  =  (l/4)x(52.4+75.3+82.1+63.2)=  68.25  or 
68.3. 

4.2    Adjustments  for  Non-scheduled 
Sampling  Days,  (a)  An  adjustment  in  the 
calculation  of  the  annual  mean  is  needed  if 
sampling  is  performed  on  days  in  addition  to 
the  days  specified  by  the  systematic  sampling 
schedule.  For  the  same  reasons  given  in  the 
discussion  of  estimated  exceedances,  under 
section  3.2  of  this  appendix,  the  quarterly 
averages  would  be  calculated  by  using  the 
following  equation: 


Equation  6 

where: 

jiq=the  quarterly  mean  concentration  for 
quarter  q,  q=l.  2,  3.  or  4; 

Xij=the  ith  concentration  value  recorded  in 
stratum  j: 

kj=the  number  of  actual  samples  in  stratum 
j:  and 

aiq=the  number  of  strata  with  data  in  the 
quarter. 

(b)  If  one  sample  value  is  recorded  in  each 
stratum.  Equation  6  reduces  to  a  simple 
arithmetic  average  of  the  observed  values  as 
described  by  Equation  4. 

Example  5 

a.  During  one  calendar  quarter.  9 
observations  were  recorded.  These  samples 
were  distributed  among  7  sampling  strata, 
with  3  observations  in  one  stratum.  The 
concentrations  of  the  3  observations  in  the 
single  stratum  were  202.  242.  and  180  tig/m^. 
The  remaining  6  observed  concentrations 
were  55.  68.  73.  92.  120.  and  155  (ig/m^. 
Applying  the  weighting  factors  specified  in 
Equation  6.  the  quarterly  mean  is: 

X,  =  (1/7)  X  ((1/3)  X  (202  +  242  +  180}  +  155 
+  68  +  73  +  92  +  120  +  155)  =  110.1 

b.  Although  24-hour  measurements  are 
rounded  to  the  nearest  10  pg/m^  for 
determinations  of  exceedances  of  the  24— 
hour  standard,  note  that  these  values  are 
rounded  to  the  nearest  1  ^g/m^  for  the 
calculation  of  means. 

6.  Appendix  L  is  added  to  read  as 
follows: 

Appendix  L  to  Part  50 — Reference 
Method  For  the  Determination  of  Fine 
Particulate  Matter  as  PM2  s  in  the 
Atmosphere 

1.0  Applicability. 

1.1  This  method  provides  for  the 
measurement  of  the  mass  concentration  of 
fine  particulate  matter  having  an 
aerodynamic  diameter  less  than  or  equal  to 

a  nominal  2.5  micrometers  (PM25]  in  ambient 
air  over  a  24-hour  period  for  purposes  of 
determining  whether  the  primary  and 
secondary  national  ambient  air  quality 
standards  for  fine  particulate  matter  specified 
in  §  50.6  of  this  part  are  met.  The 
measurement  process  is  considered  to  be 
nondestructive,  and  the  PMj.s  sample 
obtained  can  be  subjected  to  subsequent 
physical  or  chemical  analyses.  Quality 
assessment  procedures  are  provided  in  part 
58.  Appendix  A  of  this  chapter,  and  quality 
assurance  guidance  are  provided  in 
references  1,  2,  and  3  in  section  13.0  of  this 
ap|)endLX. 

1.2  This  method  will  be  considered  a 
reference  method  for  purposes  of  part  58  of 
this  chapter  only  if: 

(a)  The  associated  sampler  meets  the 
requirements  sp)ecified  in  this  appendix  and 
the  applicable  requirements  in  part  53  of  this 
chapter,  and 


(b)_The  method  and  a.ssociated  sampler 
have  been  designated  as  a  reference  method 
in  accordance  with  part  53  of  this  chapter. 

1.3  PM:  5  samplers  that  meei  nearly  all 
specifications  set  forth  in  this  method  but 
have  minor  deviations  and/or  modifications 
of  the  reference  method  sampler  will  be 
designated  as  "Class  I"  equivalent  methods 
for  PM2.5  in  accordance  with  part  53  of  this 
chapter. 
2.0  Principle. 

2.1  An  electrically  powered  air  sampler 
draws  ambient  air  at  a  constant  volumetric 
flow  rate  into  a  specially  shaped  inlet  and 
through  an  inertial  particle  size  separator 
(impactor)  where  the  suspended  particulate 
matter  in  the  PM2  5  size  range  is  separated  for 
collection  on  a  polytetrafluoroethylene 
(PTFE)  filter  over  the  specified  sampling 
period.  The  air  sampler  and  other  aspects  of 
this  reference  method  are  specified  either 
explicitly  in  this  appendix  or  generally  with 
reference  to  other  applicable  regulations  or 
quality  assurance  guidance. 

2.2  Each  filter  is  weighed  (after  moisture 
and  temf>erature  conditioning)  before  and 
after  sample  collection  to  determine  the  net 
gain  due  to  collected  PM2  5.  The  total  volume 
of  air  sampled  is  determined  by  the  sampler 
from  the  measured  flow  rate  at  actual 
ambient  temperature  and  pressure  and  the 
sampling  time.  The  mass  concentration  of 
PM2  5  in  the  ambient  air  is  computed  as  the 
total  mass  of  collected  particles  in  the  PM2  s 
size  range  divided  by  the  actual  volume  of  air 
sampled,  and  is  expressed  in  micrograms  per 
cubic  meter  of  air  (ng/m^). 

3.0  PM2  5  Measurement  Range. 

3.1  Lower  concentration  limit.  The  lower 
detection  limit  of  the  mass  concentration 
measurement  range  is  estimated  to  be 
approximately  2  ^g/am'\  based  on  noted 
mass  changes  in  field  blanks  in  conjunction 
with  the  24  m'  nominal  total  air  sample 
volume  specified  for  the  24-hour  sample. 

3.2  Upper  concentration  limit.  The  upper 
limit  of  the  mass  concentration  range  is 
determined  by  the  filter  mass  loading  beyond 
which  the  sampler  can  no  longer  maintain 
the  operating  flow  rate  within  specified 
limits  due  to  increased  pressure  drop  across 
the  loaded  filter.  This  upper  limit  cannot  be 
specified  precisely  because  it  is  a  complex 
function  of  the  ambient  particle  size 
distribution  and  type,  humidity,  the 
individual  filter  used,  the  capacity  of  the 
sampler  flow  rate  control  system,  and 
perhaps  other  factors.  Nevertheless,  all 
samplers  are  estimated  to  be  capable  of 
measuring  24-hour  PM2  s  mass 
concentrations  of  at  least  200  )ig/m'  while 
maintaining  the  operating  flow  rate  within 
the  specified  limits. 

3.3  Sample  period.  The  required  sample 
period  for  PM2  5  concentration  measurements 
by  this  method  shall  be  1.380  to  1500 
minutes  (23  to  25  hours).  However,  when  a 
sample  p>eriod  is  less  than  1.380  minutes,  the 
measured  concentration  (as  determined  by 
the  collected  PM2  5  mass  divided  by  the 
actual  sampled  air  volume),  multiplied  by 
the  actual  number  of  minutes  in  the  sample 
period  and  divided  by  1,440.  may  be  used  as 
if  it  were  a  valid  concentration  measurement 
for  the  specific  purpose  of  determining  a 
violation  of  the  NAAQS.  This  value  assumes 
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that  the  PM2  5  concentration  is  zero  for  the 
remaining  portion  of  the  sample  period  and 
therefore  represents  the  minimum 
concentration  that  could  have  been  measured 
for  the  full  24-hour  sample  period. 
Accordingly,  if  the  value  thus  calculated  is 
high  enough  to  be  an  exceedance.  such  an 
exceedance  would  be  a  valid  exceedance  for 
the  sample  period.  When  reported  to  AIRS, 
this  data  value  should  receive  a  special  code 
to  identify  it  as  not  to  be  commingled  with 
normal  concentration  measurements  or  used 
for  other  purposes. 
4.0  Accuracy. 

4.1  Because  the  size  and  volatility  of  the 
particles  making  up  ambient  particulate 
matter  vary  over  a  wide  range  and  the  mass 
concentration  of  particles  varies  with  particle 
size,  it  is  difficult  to  define  the  accuracy  of 
PM2  5  measurements  in  an  absolute  sense. 
The  accuracy  of  PM2  5  measurements  is 
therefore  defined  in  a  relative  sense, 
referenced  to  measurements  provided  by  this 
reference  method.  Accordingly,  accuracy 
shall  be  defined  as  the  degree  of  agreement 
between  a  subject  field  PM2.3  sampler  and  a 
collocated  PM23  reference  method  audit 
sampler  operating  simultaneously  at  the 
monitoring  site  location  of  the  subject 
sampler  and  includes  both  random 
(precision)  and  systematic  (bias)  errors.  The 
requirements  for  this  field  sampler  audit 
procedure  are  set  forth  in  part  58,  Appendix 
A  of  this  chapter. 

4.2  Measurement  system  bias.  Results  of 
collocated  measurements  where  the 
duplicate  sampler  is  a  reference  method 
sampler  are  used  to  assess  a  portion  of  the 
measurement  system  bias  according  to  the 
schedule  and  procedure  specified  in  part  58, 
Appendix  A  of  this  chapter. 

4.3  Audits  with  reference  method  samplers 
to  determine  system  accuracy  and  bias. 
According  to  the  schedule  and  procedure 
specified  in  part  58,  Appendix  A  of  this 
chapter,  a  reference  method  sampler  is 
required  to  be  located  at  each  of  selected 
PM2  J  SLAMS  sites  as  a  duplicate  sampler. 
The  results  from  the  primary  sampler  and  the 
duplicate  reference  method  sampler  are  used 
to  calculate  accuracy  of  the  primary  sampler 
on  a  quarterly  basis,  bias  of  the  primary 
sampler  on  an  annual  basis,  and  bias  of  a 
single  reporting  organization  on  an  annual 
basis.  Reference  2  in  section  13.0  of  this 
appendix  provides  additional  information 
and  guidance  on  these  reference  method 
audits. 

4.4  Flow  rate  accuracy  and  bias.  Part  58, 
Appendix  A  of  this  chapter  requires  that  the 
flow  rate  accuracy  and  bias  of  individual 
PM2.5  samplers  used  in  SLAMS  monitoring 
networks  be  assessed  periodically  via  audits 
of  each  sampler's  operational  flow  rate.  In 
addition,  part  58,  Appendix  A  of  this  chapter 
requires  that  flow  rate  bias  for  each  reference 
and  equivalent  method  operated  by  each 
reporting  organization  be  assessed  quarterly 
and  annually.  Reference  2  in  section  13.0  of 
this  ap{>endix  provides  additional 
information  and  guidance  on  flow  rate 
accuracy  audits  and  calculations  for  accuracy 
and  bias. 

5.0  Precision.  A  data  quality  objective  of  10 
percent  coefficient  of  variation  or  better  has 
been  established  for  the  operational  precision 
of  PM2  5  monitoring  data. 


5.1  Tests  to  establish  initial  operational 
precision  for  each  reference  method  sampler 
are  specified  as  a  part  of  the  requirements  for 
designation  as  a  reference  method  under 
§53.58  of  this  chapter. 

5.2  Measurement  System  Precision. 
Collocated  sampler  results,  where  the 
duplicate  sampler  is  not  a  reference  method 
sampler  but  is  a  sampler  of  the  same 
designated  method  as  the  primary  sampler, 
are  used  to  assess  measurement  system 
precision  according  to  the  schedule  and 
procedure  specified  in  pan  58.  Appendix  A 
of  this  chapter.  Part  58,  App>endix  A  of  this 
chapter  requires  that  these  collocated 
sampler  measurements  be  used  to  calculate 
quarterly  and  annual  precision  estimates  for 
each  primary  sampler  and  for  each 
designated  method  employed  by  each 
reporting  organization.  Reference  2  in  section 
13.0  of  this  appiendix  provides  additional 
information  and  guidance  on  this 
requirement. 

6.0  Filter  for  PMz  <  Sample  Collection.  Any 
filter  manufacturer  or  vendor  who  sells  or 
offers  to  sell  filters  specifically  identified  for 
use  with  this  PM2  ?  reference  method  shall 
certify  that  the  required  number  of  filters 
from  each  lot  of  filters  offered  for  sale  as  such 
have  been  tested  as  specified  in  this  section 
6.0  and  meet  all  of  the  following  design  and 
performance  specifications. 

6.1  Size.  Circular,  46.2  mm  diameter  ±0.25 
mm. 

6.2  Medium.  Polytetrafluoroethylene  (PTFE 
Teflon),  with  integral  support  ring. 

6.3  Support  ring.  Polymethylpentene 
(PMP)  or  equivalent  inert  material.  0.38  ±0.04 
mm  thick,  outer  diameter  46.2  mm  ±0.25 
mm,  and  width  of  3.68  nun  (  ±0.00.  -0.51 
mm). 

6.4  Pore  size.  2  ^m  as  measured  by  ASTM 
F  316-94. 

6.5  Filter  thickness.  30  to  50  fua. 

6.6  Maximum  pressure  drop  (clean  filter). 
30  cm  H2O  column  ®  16.67  L/min  clean  air 
flow. 

6.7  Maximum  moisture  pickup.  Not  more 
than  10  (ig  weight  increase  after  24-hour 
exposure  to  air  of  40  percent  relative 
humidity,  relative  to  weight  after  24-hour 
exposure  to  air  of  35  percent  relative 
humidity. 

6.8  Collection  efficiency.  Greater  than  99,7 
percent,  as  measured  by  the  DOP  test  (ASTM 
D  2986-91)  with  0.3  jmi  particles  at  the 
sampler's  operating  face  velocity, 

6.9  Filter  weight  stability.  Filter  weight  loss 
shall  be  less  than  20  \tg,  as  measured  in  each 
of  the  following  two  tests  specified  in 
sections  6.9.1  and  6.9.2  of  this  appendix.  The 
following  conditions  apply  to  both  of  these 
tests:  Filter  weight  loss  shall  be  the  average 
difference  between  the  initial  and  the  final 
filter  weights  of  a  random  sample  of  test 
filters  selected  from  each  lot  prior  to  sale. 
The  number  of  filters  tested  shall  be  not  less 
than  0.1  percent  of  the  filters  of  each 
manufacturing  lot.  or  10  filters,  whichever  is 
greater  The  filters  shall  be  weighed  under 
laboratory  conditions  and  shall  have  had  no 
air  sample  pas.sed  through  them,  i.e.,  filter 
blanks.  Each  test  procedure  must  include 
initial  conditioning  and  weighing,  the  test, 
and  final  conditioning  and  weighing. 
Conditioning  and  weighing  shall  be  in 


accordance  with  sections  8.0  through  8.2  of 
this  apptendix  and  general  guidance  provided 
in  reference  2  of  section  13.0  of  this 
appendix. 

6.9.1  Test  for  loose,  surface  particle 
contamination.  After  the  initial  weighing, 
install  each  test  filter,  in  turn,  in  a  filter 
cassette  (Figures  L-27,  L-28.  and  L-29  of  this 
appendix)  and  drop  the  cassette  from  a 
height  of  25  cm  to  a  flat  hard  surface,  such 

as  a  particle-free  wood  bench.  Repeat  two 
limes,  for  a  total  of  three  drop  tests  for  each 
test  filter.  Remove  the  test  filter  from  the 
cassette  and  weigh  the  filter.  The  average 
change  in  weight  must  be  less  than  20  pg. 

6.9.2  Test  for  temperature  stability.  After 
weighing  each  filter,  place  the  test  filters  in 
a  drying  oven  set  at  40  "^  ±2  °C  for  not  less 
than  48  hours.  Remove,  condition,  and 
reweigh  each  test  filter.  The  average  change 
in  weight  must  be  less  than  20  (ig. 

6.10  Alkalinity.  Less  than  25 
microequivalents/gram  of  filter,  as  measured 
by  the  guidance  given  in  reference  2  in 
section  13.0  of  this  appendix. 

6.11  Supplemental  requirements.  Although 
not  required  for  determination  of  PM2  5  mass 
concentration  under  this  reference  method, 
addibonal  specifications  for  the  filter  must  be 
developed  by  users  who  intend  to  subject 
PM2  5  filter  samples  to  subsequent  chemical 
analysis.  These  supplemental  specifications 
include  background  chemical  contamination 
of  the  filter  and  any  other  filter  parameters 
that  may  be  required  by  the  method  of 
chemical  analysis.  All  such  supplemental 
filter  specifications  must  be  compatible  with 
and  secondary  to  the  primary  filter 
specifications  given  in  this  section  6.0  of  this 
appendix. 

7.0  PM23  Sampler. 

7.1  Configuration.  The  sampler  shall 
consist  of  a  sample  air  inlet,  downtube, 
particle  size  separator  (impactor),  filter 
holder  assembly,  air  pump  and  flow  rate 
control  system,  flow  rate  measurement 
device,  ambient  and  filter  temperature 
monitoring  system,  barometric  pressure 
measurement  system,  timer,  outdoor 
environmental  enclosure,  and  suitable 
mechanical,  electrical,  or  electronic  control 
capability  to  meet  or  exceed  the  design  and 
functional  performance  as  specified  in  this 
section  7.0  of  this  appendix.  The 
performance  specifications  require  that  the 
sampler: 

(a)  Provide  automatic  control  of  sample 
volumetric  flow  rate  and  other  operational 
parameters. 

(b)  Monitor  these  operational  parameters  as 
well  as  ambient  temperature  and  pressure. 

(c)  Provide  this  information  to  the  sampler 
operator  at  the  end  of  each  sample  period  in 
digital  form,  as  specified  in  Table  L-1  of 
section  7.4.19  of  tliis  appendix. 

7.2  Nature  of  specifications.  The  PM^s 
sampler  is  specified  by  a  combination  of 
design  and  performance  requirements.  The 
sample  inlet,  downtube.  particle  size 
discriminator,  filter  cassette,  and  the  internal 
configuration  of  the  filter  holder  assembly  are 
specified  explicitly  by  design  figures  and 
associated  mechanical  dimensions, 
tolerances,  materials,  surface  finishes, 
assembly  instructions,  and  other  necessary 
specifications.  All  other  aspects  of  the 
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sampler  are  specified  by  required  operational 
function  and  performance,  and  the  design  of 
these  other  aspects  (including  the  design  of 
the  lower  portion  of  the  filter  holder 
assembly)  is  optional,  subject  to  acceptable 
operational  performance.  Test  procedures  to 
demonstrate  compliance  with  both  the  design 
and  performance  requirements  are  set  forth 
in  subpart  E  of  part  53  of  this  chapter. 
7.3  Design  specifications.  Except  as 
indicated  in  this  section  7.3  of  this  appendix, 
these  components  must  be  manufactured  or 
reproduced  exactly  as  specified,  in  an  ISO 
9001 -registered  facility,  with  registration 
initially  approved  and  subsequently 
maintained  during  the  f>eriod  of 
manufacture.  See  §  53.1(t)  of  this  chapter  for 
the  definition  of  an  ISO-registered  facility. 
Minor  modifications  or  variances  to  one  or 
more  components  that  clearly  would  not 
affect  the  aerodynamic  performance  of  the 
inlet,  downtube.  impactor,  or  filter  cassette 
will  be  considered  for  specific  approval.  Any 
such  proposed  modifications  shall  be 
described  and  submitted  to  the  EPA  for 
sp>ecific  individual  acceptability  either  as 
part  of  a  reference  or  equivalent  method 
application  under  part  53  of  this  chapter  or 
In  writing  in  advance  of  such  an  intended 
application  under  part  53  of  this  chapter. 

7.3.1  Sample  inlet  assembly.  The  sample 
inlet  assembly,  consisting  of  the  inlet, 
downtube.  and  impactor  shall  be  configured 
and  assembled  as  indicated  in  Figure  L-1  of 
this  appendix  and  shall  meet  all  associated 
requirements.  A  portion  of  this  assembly 
shall  also  be  subject  to  the  maximum  overall 
sampler  leak  rate  specification  under  section 
7.4.6  of  this  appendix. 

7.3.2  Inlet.  The  sample  inlet  shall  be 
bbricated  as  indicated  in  Figures  L-2 
through  L-18  of  this  apftendix  and  shall  meet 
all  associated  requirements. 

7.3.3  Downtube.  The  downtube  shall  be 
fabricated  as  indicated  in  Figure  L-19  of  this 
appendix  and  shall  meet  all  associated 
requirements. 

7.3.4  Impactor. 

7.3.4.1  The  impactor  (particle  size 
separator)  shall  be  fabricated  as  indicated  in 
Figures  L-20  through  L-24  of  this  appendix 
and  shall  meet  all  associated  requirements. 
Following  the  manufacture  and  finishing  of 
each  upper  impactor  housing  (Figure  L-21  of 
this  appendix),  the  dimension  of  the 
impaction  jet  must  be  verified  by  the 
manufacturer  using  Class  ZZ  go/no-go  plug 
gauges  that  are  traceable  to  NIST. 

7.3.4.2  Impactor  filter  specifications: 

(a)  Size.  Circular.  35  to  37  mm  diameter. 

(b)  Medium.  Borosilicate  glass  fiber, 
wthout  binder. 

(c)  Pore  size.  1  to  1.5  micrometer,  as 
measured  by  ,«iSTM  F  316-80. 

(d)  Thickness.  300  to  500  micrometers. 

7.3.4.3  Impactor  oil  specifications: 
(a)  Composition. 

Tetramethyltetraphenyltrisiloxane,  single- 
compound  diffusion  oil. 

fb)  Vapor  pressure.  Maximum  2  x  10*  mm 
Hg  at  25  "C. 

(c)  Viscosity.  36  to  40  centistokes  at  25  *C. 

(d)  Density.  1.06  to  1.07  g/cm^  at  25  °C. 

(e)  Quantity.  1  mL  ±0.1  mL. 

7.3.5  Filter  holder  assembly.  The  sampler 
shall  have  a  sample  filter  holder  assembly  to 


adapt  and  seal  to  the  down  tube  and  to  hold 
and  seal  the  specified  filter,  under  section  6.0 
of  this  ap(>endix,  in  the  sample  air  stream  in 
a  horizontal  position  below  the  downtube 
such  that  the  sample  air  passes  downward 
through  the  filter  at  a  uniform  face  velocity. 
The  upper  portion  of  this  assembly  shall  be 
fabricated  as  indicated  in  Figures  L-25  and 
L-26  of  this  appendix  and  shall  accept  and 
seal  with  the  filter  cassette,  which  shall  be 
fabricated  as  indicated  in  Figures  L-27 
through  L-29  of  this  appendix. 

(a)  The  lower  portion  of  the  filter  holder 
assembly  shall  be  of  a  design  and 
construction  that: 

(1)  Mates  with  the  upper  portion  of  the 
assembly  to  complete  tb,e  filter  holder 
assembly, 

(2)  Completes  both  the  external  air  seal  and 
the  internal  filter  cassette  seal  such  that  all 
seals  are  reliable  over  repeated  filter 
changings,  and 

(3)  Facilitates  repeated  changing  of  the 
filter  cassette  by  the  sampler  operator. 

(b)  Leak-test  performance  requirements  for 
the  filter  holder  assembly  are  included  in 
section  7.4.6  of  this  apfiendix. 

(c)  If  additional  or  multiple  filters  are 
stored  in  the  sampler  as  part  of  {in  automatic 
sequential  sample  capability,  all  such  filters, 
unless  they  are  currently  and  directly 
installed  in  a  sampling  channel  or  sampling 
configuration  (either  active  or  inactive),  shall 
be  covered  or  (preferably)  sealed  in  such  a 
way  as  to: 

(1)  Preclude  significant  exposure  of  the 
filter  to  possible  contamination  or 
accumulation  of  dust,  insects,  or  other 
material  that  may  be  present  in  the  ambient 
air,  sampler,  or  sampler  ventilation  air  during 
storage  periods  either  before  or  after 
sampling;  and 

(2)  To  minimize  loss  of  volatile  or  semi- 
volatile  PM  sample  components  during 
storage  of  the  filter  following  the  sample 
period. 

7.3.6  Flow  rate  measurement  adapter.  A 
flow  rate  measurement  adapter  as  specified 
in  Figure  L-30  of  this  appendix  shall  be 
furnished  with  each  sampler. 

7.3.7  Surface  finish.  All  internal  surfaces 
exposed  to  sample  air  prior  to  the  filter  shall 
be  treated  electrolytically  in  a  sulfuric  acid 
bath  to  produce  a  clear,  uniform  anodized 
surface  finish  of  not  less  than  1000  mg/ft^ 
(1.08  mg/cm^)  in  accordance  with  military 
standard  specification  (mil.  spec.)  8625F, 
Type  n.  Class  1  in  reference  4  of  section  13.0 
of  this  appendix.  This  anodic  surface  coating 
shall  not  be  dyed  or  pigmented.  Following 
anodization,  the  surfaces  shall  be  sealed  by 
immersion  in  boiling  deionized  water  for  not 
less  than  15  minutes.  Section  53.51(d)(2)  of 
this  chapter  should  also  be  consulted. 

7.3.8  Sampling  height.  The  sampler  shall 
be  equipped  with  legs,  a  stand,  or  other 
means  to  maintain  the  sampler  in  a  stable, 
upright  position  and  such  that  the  center  of 
the  sample  air  entrance  to  the  inlet,  during 
sample  collection,  is  maintained  in  a 
horizontal  plane  and  is  2.0  ±0.2  meters  above 
the  floor  or  other  horizontal  supporting 
surface.  Suitable  bolt  holes,  brackets,  tie- 
downs,  or  other  means  should  be  provided  to 
facilitate  mechanically  securing  the  sample 
to  the  supporting  surface  to  prevent  toppling 
of  the  sampler  due  to  wind. 


7.4  Performance  specifications. 

7.4.1  Sample  flow  rate.  Proper  operation  of 
the  impactor  requires  that  specific  air 
velocities  be  maintained  through  the  device. 
Therefore,  the  design  sample  air  flow  rate 
through  the  inlet  shall  be  16.67  IVmin  (1.000 
m^/hour)  measured  as  actual  volumetric  flow 
rate  at  the  temperature  and  pressure  of  the 
sample  air  entering  the  inlet. 

7.4.2  Sample  airflow  rate  control  system. 
The  sampler  shall  have  a  sample  air  flow  rate 
control  system  which  shall  be  capable  of 
providing  a  sample  air  volumetric  flow  rate 
within  the  specified  range,  under  section 
7.4.1  of  this  appendix,  for  the  specified  filter, 
under  section  6.0  of  this  appendix,  at  any 
atmospheric  conditions  specified,  under 
section  7.4.7  of  this  appendix,  at  a  filter 
pressure  drop  equal  to  that  of  a  clean  filter 
plus  up  to  75  cm  water  column  (55  mm  Hg), 
and  over  the  specified  range  of  supply  line 
voltage,  under  section  7.4.15.1  of  this 
appendix.  This  flow  control  system  shall 
allow  for  operator  adjustment  of  the 
operational  flow  rate  of  the  sampler  over  a 
range  of  at  least  ±15  percent  of  the  flow  rate 
specified  in  section  7.4.1  of  this  appendix. 

7.4.3  Sample  flow  rate  regulation.  The 
sample  flow  rate  shall  be  regulated  such  that 
for  the  specified  filter,  under  section  6.0  of 
this  appendix,  at  any  atmospheric  conditions 
specified,  under  section  7.4.7  of  this 
appendix,  at  a  filter  pressure  drop  equal  to 
that  of  a  clean  filter  plus  up  to  75  cm  water 
column  (55  mm  Hg),  and  over  the  specified 
range  of  supply  line  voltage,  under  section 
7.4.15.1  of  this  appendix,  the  flow  rate  is 
regulated  as  follows: 

7.4.3.1  The  volumetric  flow  rate,  measured 
or  averaged  over  intervals  of  not  more  than 

5  minutes  over  a  24-hour  period,  shall  not 
vary  more  than  ±5  percent  from  the  specified 
16.67  L/min  flow  rate  over  the  entire  sample 
period. 

7.4.3.2  The  coefficient  of  variation  (sample 
standard  deviation  divided  by  the  mean)  of 
the  flow  rate,  measured  over  a  24-hour 
period,  shall  not  be  greater  than  2  percent. 

7.4.3.3  The  amplitude  of  short-term  flow 
rate  pulsations,  such  as  may  originate  from 
some  types  of  vacuum  pumps,  shall  be 
attenuated  such  that  they  do  not  cause 
significant  flow  measurement  error  or  affect 
the  collection  of  particles  on  the  particle 
collection  filter. 

7.4.4  Flow  rate  cut  off.  The  sampler's 
sample  air  flow  rate  control  system  shall 
terminate  sample  collection  and  stop  all 
sample  flow  for  the  remainder  of  the  sample 
period  in  the  event  that  the  sample  flow  rate 
deviates  by  more  than  10  percent  from  the 
sampler  design  flow  rate  specified  in  section 
7.4.1  of  this  aptpendix  for  more  than  60 
seconds.  However,  this  sampler  cut-off 
provision  shall  not  apply  during  periods 
when  the  sampler  is  inoperative  due  to  a 
temporary  power  interruption,  and  the 
elapsed  time  of  the  inoperative  period  shall 
not  be  included  in  the  total  sample  time 
measured  and  reported  by  the  sampler,  under 
section  7.4.13  of  this  appendix. 

7.4.5  Flow  rate  measurement. 

7.4.5.1  The  sampler  shall  provide  a  means 
to  measure  and  indicate  the  instantaneous 
sample  air  flow  rate,  which  shall  be 
measured  as  volumetric  flow  rate  at  the 
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temperature  and  pressure  of  the  sample  air 
entering  the  inlet,  with  an  accuracy  of  ±2 
percent.  The  measured  flow  rate  shall  be 
available  for  display  to  the  sampler  operator 
at  any  time  in  either  sampling  or  standby 
modes,  and  the  measurement  shall  be 
updated  at  least  every  30  seconds.  The 
sampler  shall  also  provide  a  simple  means  by 
which  the  sampler  operator  can  manually 
start  the  sample  flow  temporarily  during  non- 
sampling  modes  of  operation,  for  the  purjKJse 
of  checking  the  sample  flow  rate  or  the  flow 
rate  measurement  system. 

7.4.5.2  During  each  sample  period,  the 
sampler's  flow  rate  measurement  system 
shall  automatically  monitor  the  sample 
volumetric  flow  rate,  obtaining  flow  rate 
measurements  at  intervals  of  not  greater  than 
30  seconds. 

(a)  Using  these  interval  flow  rate 
measurements,  the  sampler  shall  determine 
or  calculate  the  following  flow-related 
parameters,  scaled  in  the  specified 
engineering  units: 

(1)  The  instantaneous  or  interval-average 
flow  rate,  in  L/min. 

(2)  The  value  of  the  average  sample  flow 
rate  for  the  sample  period,  in  L/min. 

(3)  The  value  of  the  coefficient  of  variation 
(sample  standard  deviation  divided  by  the 
average)  of  the  sample  flow  rate  for  the 
sample  period,  in  percent. 

(4)  The  occurrence  of  any  time  interval 
during  the  sample  period  in  which  the 
measured  sample  flow  rate  exceeds  a  range 
of  ±5  percent  of  the  average  flow  rate  for  the 
sample  period  for  more  than  5  minutes,  in 
which  case  a  warning  flag  indicator  shall  be 
set. 

(5)  The  value  of  the  integrated  total  sample 
volume  for  the  sample  period,  in  m^. 

(b)  Determination  or  calculation  of  these 
values  shall  properly  exclude  periods  when 
the  sampler  is  inoperative  due  to  temporary 
interruption  of  electrical  power,  under 
section  7.4.13  of  this  appendix,  or  flow  rate 
cut  off,  under  section  7.4.4  of  this  appendix. 

(c)  These  parameters  shall  be  accessible  to 
the  sampler  operator  as  specified  in  Table  L- 
1  of  section  7.4.19  of  this  appendix.  In 
addition,  it  is  strongly  encouraged  that  the 
flow  rate  for  each  5-minute  interval  during 
the  sample  period  be  available  to  the  operator 
following  the  end  of  the  sample  period. 

7.4.6  Leak  test  capability. 

7.4.6.1  External  leakage.  The  sampler  shall 
include  an  external  air  leak-test  capability 
consisting  of  components,  accessory 
hardware,  operator  interface  controls,  a 
written  procedure  in  the  associated 
Operation/Instruction  Manual,  under  section 
7.4  18  of  this  appendix,  and  all  other 
necessary  functional  capability  to  permit  and 
facilitate  the  sampler  operator  to 
conveniently  carry  out  &  leak  test  of  the 
sampler  at  a  field  monitoring  site  without 
additional  equipment.  The  sampler 
components  to  be  subjected  to  this  leak  test 
include  ail  components  emd  their 
interconnections  in  which  external  air 
leakage  would  or  could  cause  an  error  in  the 
sampler's  measurement  of  the  total  volume  of 
sample  air  that  piasses  through  the  sample 
filter. 

(a)  The  suggested  technique  for  the 
operator  to  use  for  this  leak  test  is  as  follows: 


(1)  Remove  the  sampler  inlet  and  installs 
the  flow  rate  measurement  adapter  supplied 
with  the  sampler,  under  section  7.3.6  of  this 
appendix. 

(2)  Close  the  valve  on  the  flow  rate 
measurement  adapter  and  use  the  sampler  air 
pump  to  draw  a  partial  vacuum  in  the 
sampler,  including  (at  least]  the  impactor, 
filter  holder  assembly  (filler  in  place),  flow 
measurement  device,  and  interconnections 
between  these  devices,  of  at  least  55  mm  Hg 
(75  cm  water  column),  measured  at  a  location 
dowmstream  of  the  filter  holder  assembly. 

(3)  Plug  the  flow  system  downstream  of 
these  components  to  isolate  the  components 
under  vacuum  from  the  pump,  such  as  vtrith 
a  built-in  valve. 

(4)  Stop  the  pump. 

(5)  Measure  the  trapped  vacuum  in  the 
sampler  with  a  built-in  pressure  measuring 
device. 

(6)  (i)  Measure  the  vacuum  in  the  sampler 
with  the  built-in  pressure  measuring  device 
again  at  a  later  time  at  least  10  minutes  after 
the  first  pressure  measurement. 

(ii)  Caution:  Following  completion  of  the 
test,  the  adaptor  valve  should  be  opened 
slowly  to  limit  the  flow  rate  of  air  into  the 
sampler.  Excessive  air  flow  rate  may  blow  oil 
out  of  the  impactor. 

(7)  Upon  completion  of  the  test,  open  the 
adaptor  valve,  remove  the  adaptor  and  plugs, 
and  restore  the  sampler  to  the  normal 
operating  configuration. 

(h)  The  associated  leak  test  procedure  shall 
require  that  for  successful  passage  of  this  lest, 
the  difference  between  the  two  pressure 
measurements  shall  not  be  greater  than  the 
number  of  mm  of  Hg  sf>ecified  for  the 
sampler  by  the  manufacturer,  based  on  the 
actual  internal  volume  of  the  sampler,  that 
indicates  a  leak  of  less  than  80  mL/min. 

(c)  Variations  of  the  suggested  technique  or 
an  alternative  external  leak  test  technique 
may  be  required  for  samplers  whose  design 
or  configuration  would  make  the  suggested 
technique  impossible  or  impractical.  The 
specific  proposed  external  leak  test 
procedure,  or  particularly  an  alternative  leak 
test  technique,  proposed  for  a  particular 
candidate  sampler  may  be  described  and 
submitted  to  the  EPA  for  sf)ecific  individual 
acceptability  either  as  part  of  a  reference  or 
equivalent  method  application  under  part  53 
of  this  chapter  or  in  writing  in  advance  of 
such  an  intended  application  under  part  53 
of  this  chapter. 

7.4.6.2  Internal,  filter  bypass  leakage.  The 
sampler  shall  include  an  internal,  filter 
bypass  leak-check  capability  consisting  of 
components,  accessory  hardware,  opjeralor 
interface  controls,  a  written  procedure  in  the 
Operation/Instruction  Manual,  and  all  other 
necessary  functional  capability  to  permit  and 
facilitate  the  sampler  o{>erator  to 
conveniently  carry  out  a  test  for  internal  filter 
bypass  leakage  in  the  sampler  at  a  field 
monitoring  site  without  additional 
equipment.  The  purpose  of  the  test  is  to 
determine  that  any  pwrtion  of  the  sample 
flow  rate  that  leaks  past  the  sample  filter 
without  passing  through  the  filter  is 
insignificant  relative  to  the  design  flow  rate 
for  the  sampler. 

(a)  The  suggested  technique  for  the 
aperalm  to  use  for  this  leak  test  is  as  follows: 


(1)  Carry  out  an  external  leak  test  as 
provided  under  section  7.4.6.1  of  this 
appendix  which  indicates  successful  p>assage 
of  the  prescribed  external  leak  test. 

(2)  Install  a  flow-impervious  membrane 
material  in  the  filter  cassette,  either  with  or 
without  a  filter,  as  appropriate,  which 
effectively  prevents  air  flow  through  the 
filter. 

(3)  Use  the  sampler  air  pump  to  draw  a 
partial  vacuum  in  the  sampler,  downstream 
of  the  filter  holder  assembly,  of  at  least  55 
mm  Hg  (75  cm  water  column). 

(4)  Plug  the  flow  system  downstream  of  the 
filter  holder  to  isolate  the  components  under 
vacuum  from  the  pump,  such  as  with  a  built- 
in  valve. 

(5)  Stop  the  pump. 

(6)  Measure  the  trapped  vacuum  in  the 
sampler  with  a  built-in  pressure  measuring 
device. 

(7)  Measure  the  vacuum  in  the  sampler 
with  the  built-in  pressure  measuring  device 
again  at  a  later  time  at  least  10  minutes  after 
the  first  pressure  measurement. 

(8)  Remove  the  flow  plug  and  membrane 
and  restore  the  sampler  to  the  normal 
operating  configuration. 

(b)  The  associated  leak  test  procedure  shall 
require  that  for  successful  passage  of  this  test, 
the  difference  between  the  two  pressure 
measurements  shall  not  be  greater  than  the 
number  of  mm  of  Hg  sp)ecified  for  the 
sampler  by  the  manufacturer,  based  on  the 
actual  internal  volume  of  the  pxjrtion  of  the 
sampler  under  vacuum,  that  indicates  a  leak 
of  less  than  80  mL/min. 

(c)  Variations  of  the  suggested  technique  or 
an  alternative  internal,  filter  bypass  leak  test 
technique  may  be  required  for  samplers 
whose  design  or  configuration  would  make 
the  suggested  technique  impossible  or 
impractical.  The  specific  proposed  internal 
leak  test  procedure,  or  particularly  an 
alternative  internal  leak  test  technique 
proposed  for  a  particular  candidate  sampler 
may  be  described  and  submitted  to  the  EPA 
for  specific  individual  acceptability  either  as 
p>art  of  a  reference  or  equivalent  method 
application  under  part  53  of  this  chapter  or 
in  writing  in  advance  of  such  intended 
application  under  part  53  of  this  chapter. 

7.4.7  Range  of  operational  conditions  The 
sampler  is  required  to  operate  properly  and 
meet  all  requirements  sp>ecified  in  this 
ap{>endix  over  the  following  operational 
ranges. 

7.4.7.1  Ambient  temperature.  -30  to  +45  "C 
(Note:  Although  for  practical  reasons,  the 
tempwrature  range  over  which  samplers  are 
required  to  be  tested  under  part  53  of  this 
chapter  is  -20  to  ■♦-40  °C,  the  sampler  shall  be 
designed  to  operate  propjerly  over  this  wider 
temperature  range.). 

7.4.7.2  Ambient  relative  humidity.  0  to  100 
percent. 

7.4.7.3  Barometric  pressure  range.  600  to 
800  mm  Hg. 

7.4.8  Ambient  temperature  sensor.  The 
sampler  shall  have  capability  to  measure  the 
temperature  of  the  ambient  air  surrounding 
the  sampler  over  the  range  of  -30  to  -^45  "C, 
v«th  a  resolution  of  0.1  °C  and  accuracy  of 
±2.0  *C,  referenced  as  described  in  reference 
3  in  section  13.0  of  this  appendix,  with  and 
without  maximum  solar  insolation. 
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7.4.8.1  The  ambient  temperature  sensor 
shall  be  mounted  external  to  the  sampler 
enclosure  and  shall  have  a  passive,  naturally 
ventilated  sun  shield.  The  sensor  shall  be 
located  such  that  the  entire  sun  shield  is  at 
least  5  cm  above  the  horizontal  plane  of  the 
sampler  case  or  enclosure  (disregarding  the 
inlet  and  downtube)  and  external  to  the 
vertical  plane  of  the  nearest  side  or 
protuberance  of  the  sampler  case  or 
enclosure  The  maximum  temperature 
measurement  error  of  the  ambient 
temperature  measurement  system  shall  be 
less  than  1.6  °C  at  1  m/s  wind  speed  and 
1000  W/m2  solar  radiation  intensity. 

7.4.8.2  The  ambient  temjjerature  sensor 
shall  be  of  such  a  design  and  mounted  in 
such  a  way  as  to  facilitate  its  convenient 
dismounting  and  immersion  in  a  liquid  for 
calibration  and  comparison  to  the  filter 
temperature  sensor,  under  section  7.4.11  of 
this  appendix. 

7.4.8.3  This  ambient  temperature 
measurement  shall  be  updated  at  least  every 
30  seconds  during  t>oth  sampling  and 
standby  (non-sampling)  modes  of  operation. 
A  visual  indication  of  the  current  (most 
recent)  value  of  the  ambient  temperature 
measurement,  updated  at  least  every  30 
seconds,  shall  be  available  to  the  sampler 
operator  during  both  sampling  and  standby 
(non-sampling)  modes  of  operation,  as 
specified  in  Table  L-1  of  section  7.4.19  of 
this  appendix. 

7  4.8  4  This  ambient  temperature 
measurement  shall  be  used  for  the  purpose 
of  monitoring  filter  temperature  deviation 
from  ambient  temperature,  as  required  by 
section  7.4.11  of  this  appendix,  and  may  be 
used  for  purposes  of  effecting  filter 
temperature  control,  under  section  7.4.10  of 
this  appendix,  or  computation  of  volumetric 
flow  rate,  under  sections  7.4.1  to  7.4.5  of  this 
appendix,  if  appropriate. 

7  4.8.5  Following  the  end  of  each  sample 
period,  the  sampler  shall  report  the 
maximum,  minimum,  and  average 
temperature  for  the  sample  period,  as 
specified  in  Table  L-1  of  section  7.4.19  of 
this  appendix. 

7.4.9  Ambient  barometric  sensor.  The 
sampler  shall  have  capability  to  measure  the 
barometric  pressure  of  the  air  surrounding 
the  sampler  over  a  range  of  600  to  800  mm 
Hg  referenced  as  described  in  reference  3  in 
section  13.0  of  this  appendix;  also  see  part 
53,  subpart  E  of  this  chapter.  This  barometric 
pressure  measurement  shall  have  a  resolution 
of  5  mm  Hg  and  an  accuracy  of  ±10  mm  Hg 
and  shall  be  updated  at  least  every  30 
seconds.  A  visual  indication  of  the  value  of 
the  current  (most  recent)  barometric  pressure 
measurement,  updated  at  least  every  30 
seconds,  shall  be  available  to  the  sampler 
operator  during  both  sampling  and  standby 
(non-sampling)  modes  of  operation,  as 
specified  in  Table  L-1  of  section  7.4.19  of 
this  appendix.  This  barometric  pressure 
measurement  may  be  used  for  purpwses  of 
computation  of  volumetric  flow  rate,  under 
sections  7.4.1  to  7.4.5  of  this  appendix,  if 
appropriate.  Following  the  end  of  a  sample 
period,  the  sampler  shall  report  the 
maximum,  minimum,  and  mean  barometric 
pressures  for  the  sample  period,  as  specified 
in  Table  L-1  of  section  7.4.19  of  this 
appendix. 


7.4.10  Filter  temperature  control  (sampling 
and  post-sampling).  The  sampler  shall 
provide  a  means  to  limit  the  temperature  rise 
of  the  sample  filter  (all  sample  filters  for 
sequential  samplers),  from  insolation  and 
other  sources,  to  no  more  5  "C  above  the 
temperature  of  the  ambient  air  surrounding 
the  sampler,  during  both  sampling  and  post- 
sampling  periods  of  opieration.  The  post- 
sampling  period  is  the  non-sampling  p>eriod 
between  the  end  of  the  active  sampling 
period  and  the  time  of  retrieval  of  the  sample 
filter  by  the  sampler  operator. 

7.4.11  Filter  temperature  sensar(s). 

7.4.11.1  The  sampler  shall  have  the 
capability  to  monitor  the  temperature  of  the 
sample  filter  (all  sample  filters  for  sequential 
samplers)  over  the  range  of  -30  to  +45  °C 
during  both  sampling  and  non-sampling 
periods.  While  the  exact  location  of  this 
temperature  sensor  is  not  explicitly  specified, 
the  filter  temperature  measurement  system 
must  demonstrate  agreement,  within  1  °C, 
with  a  test  temperature  sensor  located  within 
1  cm  of  the  center  of  the  filter  downstream 

of  the  filter  during  both  sampling  and  non- 
sampling  modes,  as  specified  in  the  filter 
temperature  measurement  test  described  in 
part  53,  subpart  E  of  this  chapter.  This  filter 
temperature  measurement  shall  have  a 
resolution  of  0.1  "C  and  accuracy  of  ±1.0  °C, 
referenced  as  described  in  reference  3  in 
section  13.0  of  this  appendix.  This 
temperature  sensor  shall  be  of  such  a  design 
and  mounted  in  such  a  way  as  to  facilitate 
its  reasonably  convenient  dismounting  and 
immersion  in  a  liquid  for  calibration  and 
comparison  to  the  ambient  temperature 
sensor  under  section  7.4.8  of  this  appendix. 

7.4.11.2  The  filter  temperature 
measurement  shall  be  updated  at  least  every 
30  seconds  during  both  sampling  and 
standby  (non-sampling)  modes  of  operation. 
A  visual  indication  of  the  ciirrent  (most 
recent)  value  of  the  filter  temperature 
measurement,  updated  at  least  every  30 
seconds,  shall  be  available  to  the  sampler 
operator  during  both  sampling  and  standby 
(non-sampling)  modes  of  operation,  as 
specified  in  Table  L-1  of  section  7.4.19  of 
this  apptendix. 

7.4.11.3  For  sequential  samplers,  the 
temperature  of  each  filter  shall  be  measured 
individually  unless  it  can  be  shown,  as 
specified  in  the  filter  temperature 
measurement  test  described  in  §  53.57  of  this 
chapter,  that  the  temfterature  of  each  filter 
can  be  represented  by  fewer  tem|}erature 
sensors. 

7.4.11.4  The  sampler  shall  also  provide  a 
warning  flag  indicator  following  any 
occurrence  in  which  the  filter  temperature 
(any  filter  temperature  for  sequential 
samplers)  exceeds  the  ambient  temfmrature 
by  more  than  5  °C  for  more  than  30 
consecutive  minutes  during  either  the 
sampling  or  post-sampling  periods  of 
operation,  as  specified  in  Table  L-1  of 
section  7.4.19  of  this  appendix,  under  section 
10.12  of  this  appendix,  regarding  sample 
validity  when  a  warning  flag  occurs.  It  is 
further  recommended  (not  required)  that  the 
sampler  be  capable  of  recording  the 
maximum  differential  between  the  measured 
filter  temperature  and  the  ambient 
temperature  and  its  time  and  date  of 


occurrence  during  both  sampling  and  post- 
sampling  (non-sampling)  modes  of  operation 
and  providing  for  those  data  to  be  accessible 
to  the  sampler  operator  following  the  end  of 
the  sample  period,  as  suggested  in  Table  L- 
1  of  section  7.4.19  of  this  appendix. 

7.4.12  Clock/timer  system. 

(a)  The  semipler  shall  have  a  programmable 
real-time  clock  timing/control  system  that: 

(1)  Is  capable  of  maintaining  local  time  and 
date,  including  year,  month,  day-of-month, 
hour,  minute,  and  second  to  an  accuracy  of 
±1.0  minute  per  month. 

(2)  Provides  a  visual  indication  of  the 
current  system  time,  including  year,  month, 
day-of-month,  hour,  and  minute,  updated  at 
least  each  minute,  for  of)erator  verification. 

(3)  Provides  appropriate  operator  controls 
for  setting  the  correct  local  time  and  date. 

(4)  Is  capable  of  starting  the  sample 
collection  period  and  sample  air  flow  at  a 
specific,  operator-settable  time  and  date,  and 
stopping  the  sample  air  flow  and  terminating 
the  sampler  collection  period  24  hours  (1440 
minutes)  later,  or  at  a  specific,  operator- 
settable  time  and  date. 

(b)  These  start  and  stop  times  shall  be 
readily  settable  by  the  sampler  operator  to 
within  ±1.0  minute.  The  system  shall  provide 
a  visual  indication  of  the  current  start  and 
stop  time  settings,  readable  to  ±1.0  minute, 
for  verification  by  the  operator,  and  the  start 
and  stop  times  shall  also  be  available  via  the 
data  output  port,  as  specified  in  Table  L-1  of 
section  7.4.19  of  this  appendix.  Upon 
execution  of  a  programmed  sample  period 
start,  the  sampler  shall  automatically  reset  all 
sample  period  information  and  warning  flag 
indications  pertaining  to  a  previous  sample 
period.  Refer  also  to  section  7.4.15.4  of  this 
appendix  regarding  retention  of  current  date 
and  time  and  programmed  start  and  stop 
times  during  a  temporary  electrical  power 
interruption. 

7.4.13  Sample  time  determination.  The 
sampler  shall  be  capable  of  determining  the 
elapsed  sample  collection  time  for  each  PMjj 
sample,  accurate  to  within  ±1.0  minute, 
measured  as  the  time  between  the  start  of  the 
sampling  period,  under  section  7.4.12  of  this 
appendix  and  the  termination  of  the  sample 
period,  under  section  7.4.12  of  this  appendix 
or  section  7.4.4  of  this  appendix.  This 
elapsed  sample  time  shall  not  include 
periods  when  the  sampler  is  inoperative  due 
to  a  temporary  interruption  of  electrical 
power,  under  section  7.4.15.4  of  this 
appendix.  In  the  event  that  the  elapsed 
sample  time  determined  for  the  sample 
period  is  not  within  the  range  specified  for 
the  required  sample  period  in  section  3.3  of 
this  appendix,  the  sampler  shall  set  a 
warning  flag  indicator.  The  date  and  time  of 
the  start  of  the  sample  period,  the  value  of 
the  elapsed  sample  time  for  the  sample 
period,  and  the  flag  indicator  status  shall  be 
available  to  the  sampler  operator  following 
the  end  of  the  sample  period,  as  specified  in 
Table  L-1  of  section  7.4.19  of  this  appendix. 

7.4.14  Outdoor  environmental  enclosure. 
The  sampler  shall  have  an  outdoor  enclosure 
(or  enclosures)  suitable  to  protect  the  filter 
and  other  non-weatherproof  components  of 
the  sampler  from  precipitation,  wind,  dust, 
extremes  of  temperature  and  humidity;  to 
help  maintain  temperatiire  control  of  the 
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filter  (or  filters,  for  sequential  samplers);  and 
to  provide  reasonable  security  for  sampler . 
components  and  settings. 

7.4.15  Electrical  power  supply. 

7.4.15.1  The  sampler  shall  be  operable  and 
function  as  specified  herein  when  operated 
on  an  electrical  power  supply  voltage  of  105 
to  125  volts  AC  (RMS)  at  a  frequency  of  59 
to  61  Hz.  Optional  operation  as  specified  at 
additional  power  supply  voltages  and/or 
frequencies  shall  not  be  precluded  by  this 
requirement. 

7.4.15.2  The  design  and  construction  of  the 
sampler  shall  comply  with  all  applicable 
National  Electrical  Code  and  Underwriters 
Laboratories  electrical  safety  requirements. 

7.4.15.3  The  design  of  all  electrical  and 
electronic  controls  shall  be  such  as  to 
provide  reasonable  resistance  to  interference 
or  malfunction  from  ordinary  or  typical 
levels  of  stray  electromagnetic  fields  (EMF) 
as  may  be  found  at  various  monitoring  sites 
and  from  typical  levels  of  electrical  transients 
or  electronic  noise  as  may  often  or 
occasionally  be  present  on  various  electrical 
power  lines. 

7.4.15.4  In  the  event  of  temporary  loss  of 
electrical  supply  power  to  the  sampler,  the 
sampler  shall  not  be  required  to  sample  or 
provide  other  specified  functions  during 
such  loss  of  power,  except  that  the  internal 
cloclc/timer  system  shall  maintain  its  local 
time  and  date  setting  within  ±1  minute  per 
week,  and  the  sampler  shall  retain  all  other 
time  and  programmable  settings  and  all  data 
required  to  be  available  to  the  sampler 
operator  following  each  sample  period  for  at 
least  7  days  without  electrical  supply  power. 
When  electrical  power  is  absent  at  the 
operator-set  time  for  starting  a  sample  period 
or  is  interrupted  during  a  sample  period,  the 
sampler  shall  automatically  start  or  resume 
sampling  when  electrical  power  is  restored, 
if  such  restoration  of  power  occurs  before  the 
operator-set  stop  time  for  the  sample  period. 

7.4.15.5  The  sampler  shall  have  the 
capability  to  record  and  retain  a  record  of  the 


year,  month,  day-of-month,  hour,  and  minute 
of  the  start  of  each  power  interruption  of 
more  than  1  minute  duration,  up  to  10  such 
power  interruptions  per  sample  period. 
(More  than  10  such  power  interruptions  shall 
invalidate  the  sample,  except  where  an 
exceedance  is  measured,  under  section  3.3  of 
this  appendix.)  The  sampler  shall  provide  for 
these  power  interruption  data  to  be  available 
to  the  sampler  operator  following  the  end  of 
the  sample  period,  as  specified  in  Table  L- 
1  of  section  7.4.19  of  this  appendix. 

7.4.16  Control  devices  and  operator 
interface.  The  sampler  shall  have 
mechanical,  electrical,  or  electronic  controls, 
control  devices,  electrical  or  electronic 
circuits  as  necessary  to  provide  the  timing, 
flow  rate  measurement  and  control, 
temperature  control,  data  storage  and 
computation,  operator  interface,  and  other 
functions  specified.  Operator-accessible 
controls,  data  displays,  and  interface  devices 
shall  be  designed  to  be  simple, 
straightforward,  reliable,  and  easy  to  learn, 
read,  and  operate  under  field  conditions.  The 
sampler  shall  have  provision  for  operator 
input  and  storage  of  up  to  64  characters  of 
numeric  (or  alphanumeric)  data  for  purposes 
of  site,  sampler,  and  sample  identification. 
This  information  shall  be  available  to  the 
sampler  operator  for  verification  and  change 
and  for  output  via  the  data  output  port  along 
with  other  data  following  the  end  of  a  sample 
period,  as  specified  in  Table  L-1  of  section 
7.4.19  of  this  appendix.  All  data  required  to 
be  available  to  the  operator  following  a 
sample  collection  period  or  obtained  during 
standby  mode  in  a  post-sampling  period  shall 
be  retained  by  the  sampler  until  reset,  either 
manually  by  the  operator  or  automatically  by 
the  sampler  upon  initiation  of  a  new  sample 
collection  period. 

7.4.17  Data  output  port  requirement.  The 
sampler  shall  have  a  standard  RS-232C  data 
output  connection  through  which  digital  data 
may  be  exported  to  an  external  data  storage 
or  transmission  device.  All  information 


which  is  required  to  be  available  at  the  end 
of  each  sample  period  shall  be  accessible 
through  this  data  output  connection.  The 
information  that  shall  be  accessible  though 
this  output  port  is  summarized  in  Table  L- 
1  of  section  7.4.19  of  this  app>endix.  Since  no 
specific  format  for  the  output  data  is 
provided,  the  sampler  manufacturer  or 
vendor  shall  make  available  to  sampler 
purchasers  appropriate  computer  software 
capable  of  receiving  exported  sampler  data 
and  correctly  translating  the  data  into  a 
steindard  spreadsheet  format  and  optionally 
any  other  formats  as  may  be  useful  to 
sampler  users.  This  requirement  shall  not 
preclude  the  sampler  from  offering  other 
types  of  output  coimections  in  addition  to 
the  required  RS-232C  port. 

7.4.18  Operation/instruction  manual.  The 
sampler  shall  include  an  associated 
comprehensive  operation  or  instruction 
manual,  as  required  by  part  53  of  this 
chapter,  which  includes  detailed  operating 
instructions  on  the  setup,  operation, 
calibration,  and  maintenance  of  the  sampler. 
This  manual  shall  provide  complete  and 
detailed  descriptions  of  the  operational  and 
calibration  procedures  prescribed  for  field 
use  of  the  sampler  and  all  instruments 
utilized  as  part  of  this  reference  method.  The 
manual  shall  include  adequate  warning  of 
pwtential  safety  hazards  that  may  result  from 
normal  use  or  malfunction  of  the  method  and 
a  description  of  necessary  safety  precautions. 
The  manual  shall  also  include  a  clear 
description  of  all  procedures  pertaining  to 
installation,  operation,  periodic  and 
corrective  maintenance,  and  troubleshooting, 
and  shall  include  parts  identification 
diagrams. 

7.4.19  Data  reporting  requirements.  The 
various  information  that  the  sampler  is 
required  to  provide  and  how  it  is  to  be 
provided  is  summarized  in  the  following 
Table  L-1. 


Table  L-1  .—Summary  of  Information  To  Be  Provided  By  the  Sampler 


Appendix 
L  section 
reference 

AvailatMiity 

Format 

Information  to  be  pro- 
vided 

Anytime' 

End  of  pe- 
riod^ 

Visual  dis- 
play' 

Data  out- 
put 

Digital  reading' 

Units 

Row  rate  30-second 

7.4.5.1  .... 

7.4.5.2  .... 
7.4.5.2  .... 
7.4.5.2  .... 

7.4.5.2  .... 
7.4.8  

7.4.8  

7.4.9  

• 

• 
• 

• 

• 

• 

• 

• 

• 

• 
• 

• 

• 
• 

• 
• 

• 

• 

XX.X  

XX.X  

XX.X :. 

On/Off  ». 

Umin 

maximum  interval. 

Flow  rate,  average  for 
the  sample  period. 

Flow  rate,  CV,  for 
sample  period. 

Flow  rate,  5-min.  aver- 
age out  of  spec. 
(FLAG*). 

Sample  volume,  total  .. 

Temperature,  ambient, 
30-second  interval. 

Temperature,  ambient, 
min.,  max.,  average 
for  the  sample  pe- 
riod. 

Baro  pressure,  amt)»- 
enf.  30-second  inter- 
val. 

• 

• 
• 

• 

Umin 
% 

XX.X 

XX.X  

XXJC 

ftp 

•c 

• 

^/m 

•c 

XXX 

mm  Hg 
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Table  L-1  .—Summary  of  Information  To  Be  Provided  By  the  Sampler— Continued 


Infonnation  to  be  pro- 
vided 


Baro  pressure,  ambi- 
ent, min.,  max.,  av- 
erage for  the  sample 
period. 

Fitter  temperature,  30- 
second  interval. 

Filter  temperature  dif- 
ferential, SO-second 
inten/al,  out  of  spec. 
(FLAG"). 

Filler  temperature, 
maximum  ditlerential 
trom  ambient,  date, 
time  of  occurrence. 

Date  and  time  

Sample  start  and  stop 
time  settings. 

Sample  penod  start 
time. 

Elapsed  sample  time  .. 

Eiapsed  sample  time, 
out  of  spec.  (FLAG*). 

Power  interruptions  >1 
mIn.,  start  time  of 
first  10. 

User-entered  informa- 
tion, sucti  as  sam- 
pler arKl  Site  identi- 
fication. 


Appendix 
L  section 
reference 


7.4.9  ... 

7.4.11   ., 
7.4.11   .. 

7.4.11  .. 

7.4.12  .. 
7.4.12  .. 

7.4.12  .. 

7.4.13  .. 
7.4.13  .. 

7.4.15.5 
7.4.16  .. 


Availability 


Anytime' 


• 
• 


End  of  pe- 
riodJ 


• 

• 

• 
• 


Visual  dis- 
play' 


• 
• 


• 

• 


• 
• 


Data  out- 
put* 


•■ 


am 


•■ 


Fomfiat 


Digital  reading' 


XXX  .. 

XX.X  .. 

OnADff 


X.X,  YY/MM/DD 
HH:mm. 


YY/MM/DD  HH:mm  .... 
YY/MM/DD  HH:mm  .... 

YYYY/MM/DD  HH:mm 

HH:mm  „ 

On/Off 

1HH:mm.  2HH:mm. 
etc  .... 

As  entered 


Units 


mm  Hg 


"C,  Yr./Mon./Day  Hrs. 
min 


Yr./Mon./Day  Hrs.  min 
YrTMon./Day  Hrs.  mm 

Yr./Mon./Day  Hrs.  min 

Hrs.  min 

Hrs.  min 


•  Provision  of  this  information  is  required. 

Provision  of  this  information  is  optional.  If  information  related  to  the  entire  sample  period  is  optionally  provided  pnor  to  the  end  of  the  sample 
period,  the  value  provided  should  be  the  value  calculated  for  the  portion  of  the  sampler  period  completed  up  to  the  time  the  information  is  pro- 
vided. 

■  Indicates  that  this  information  is  also  required  to  be  provided  to  the  AIRS  data  bank;  see  §§58.26  and  58.35  of  this  chapter. 

'  Information  is  required  to  be  available  to  the  operator  at  any  time  the  sampler  is  operating,  whether  sampling  or  not. 

-  Information  relates  to  the  entire  sampler  penod  and  must  be  provided  following  the  end  of  the  sample  penod  until  reset  manually  by  the  oper- 
ator or  automatically  by  the  sampler  upon  the  start  of  a  new  sample  period. 

3  Information  shall  be  available  to  the  operator  visually. 

*  Information  is  to  be  available  as  digital  data  at  the  sampler's  data  output  port  specified  in  section  7.4.16  of  this  appendix  following  the  end  of 
the  sample  period  until  reset  manually  by  the  operator  or  automatically  by  the  sampler  upon  the  start  of  a  new  sample  penod. 

"•  Digital  readings,  both  visual  and  data  output,  shall  have  not  less  than  the  number  of  significant  digits  and  resolution  specified. 

"^  Flag  warnings  may  be  displayed  to  the  operator  by  a  sinale-flag  indicator  or  each  flag  may  be  displayed  individually.  Only  a  set  (on)  flag 
warning  must  be  indicated;  an  off  (unset)  flag  may  be  indicated  by  the  absence  of  a  flag  warning.  Sampler  users  should  refer  to  section  10.12  of 
this  appendix  regarding  the  validity  of  samples  for  which  the  sampler  provided  an  associated  flag  warning. 


8.0  Filter  Weighing.  See  reference  2  in  section 
13.0  of  this  appendix,  for  additional,  more 
detailed  guidance. 

8.1  Analytical  balance.  The  analytical 
balance  used  to  weigh  filters  must  be  suitable 
for  weighing  the  type  and  size  of  filters 
specified,  under  section  6.0  of  this  appendix, 
and  have  a  readability  of  t\  pg.  The  balance 
shall  be  calibrated  as  sp>ecified  by  the 
manufacturer  at  installation  and  recalibrated 
immediately  prior  to  each  weighing  session. 
See  reference  2  in  section  13.0  of  this 
appendix  for  additional  guidance. 

8.2  Filter  conditioning.  All  sample  filters 
used  shall  be  conditioned  imjnediately  before 
both  the  pre-  and  post-sampling  weighings  as 
specified  below.  See  reference  2  in  section 
13.0  of  this  appendix  for  additional  guidance. 

8.2.1  Mean  temperature.  20  -  23  'C. 

8.2.2  Temperature  control.  ±2  °C  over  24 
hours. 

8.2.3  Mean  humidity.  Generally,  30-40 
percent  relative  humidity;  however,  where  it 


can  be  shown  that  the  mean  ambient  relative 
humidity  during  sampling  is  less  than  30 
percent,  conditioning  is  permissible  at  a 
mean  relative  humidity  within  ±5  relative 
humidity  percent  of  the  mean  ambient 
relative  humidity  during  sampling,  but  not 
less  than  20  percent. 

8.2.4  Humidity  control.  ±5  relative 
humidity  percent  over  24  hours. 

8.2.5  Conditioning  time.  Not  less  than  24 
hours. 

8.3  Weighing  procedure. 

8.3.1  New  filters  should  be  placed  in  the 
conditioning  environment  immediately  upon 
arrival  and  stored  there  until  the  pre- 
sampling  weighing.  See  reference  2  in  section 
13.0  of  this  appendix  for  additional  guidance. 

8.3.2  The  analytical  balance  shall  be 
located  in  the  same  controlled  environment 
in  which  the  filters  are  conditioned.  The 
filters  shall  be  weighed  immediately 
following  the  conditioning  period  without 


intermediate  or  transient  exposure  to  other 
conditions  or  environments. 

8.3.3  Filters  must  be  conditioned  at  the 
same  conditions  (humidity  within  ±5  relative 
humidity  percent)  before  both  the  pre-  and 
post-sampling  weighings. 

8.3.4  Both  the  pre-  and  post-sampling 
weighings  should  be  carried  out  on  the  same 
analytical  balance,  using  an  effective 
technique  to  neutralize  static  charges  on  the 
filter,  under  reference  2  in  section  13.0  of  this 
appendix.  If  possible,  both  weighings  should 
be  carried  out  by  the  same  analyst. 

8.3.5  The  pre-sampling  (tare)  weighing 
shall  be  within  30  days  of  the  sampling 
period, 

8.3.6  The  post-sampling  conditioning  and 
weighing  shall  be  completed  within  240 
hours  (10  days)  after  the  end  of  the  sample 
period,  unless  the  filter  sample  is  maintained 
at  4  "C  or  less  during  the  entire  time  between 
retrieval  from  the  sampler  and  the  start  of  the 
conditioning,  in  which  case  the  period  shall 
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not  exceed  30  days.  Reference  2  in  section 
13.0  of  this  appiendix  has  additional  guidance 
on  transport  of  cooled  filters. 

8.3.7  Filter  blanks. 

8.3.7.1  New  field  blank  filters  shall  be 
weighed  along  with  the  pre-sampling  (tare) 
weighing  of  each  lot  of  PM2.5  filters.  These 
blank  filters  shall  be  transported  to  the 
sampling  site,  Installed  in  the  sampler, 
retrieved  from  the  sampler  without  sampling, 
and  reweighed  as  a  quality  control  checL 

8.3.7.2  I4ew  laboratory  blank  filters  shall  be 
weighed  pJong  with  the  pre-sampling  (tare) 
weighing  of  each  set  of  PM2.5  filters.  These 
laboratory  blank  filters  should  remain  in  the 
laboratory  in  protective  containers  during  the 
field  sampling  and  should  be  reweighed  as  a 
quality  control  check. 

8.3.8  Additional  guidance  for  proper  filter 
weighing  and  related  quality  assurance 
activities  is  provided  in  reference  2  in  section 
13.0  of  this  appendix. 

9.0  Calibration.  Reference  2  in  section  13.0 
of  this  appendix  contains  additional 
guidance. 

9.1  General  requirements. 

9.1.1  Multipoint  calibration  and  single- 
point  verification  of  the  sampler's  flow  rate 
measurement  device  must  be  performed 
periodically  to  establish  and  maintain 
traceability  of  subsequent  flow  measurements 
to  a  flow  rate  standard. 

9.1.2  An  authoritative  flow  rate  standard 
shall  be  used  for  calibrating  or  verifying  the 
sampler's  flow  rate  measurement  device  with 
an  accuracy  of  ±2  percent.  The  flow  rate 
standard  shall  be  a  separate,  stand-alone 
device  designed  to  connect  to  the  flow  rate 
measurement  adapter.  Figure  L-30  of  this 
appendix.  This  flow  rate  standard  must  have 
its  own  certification  and  be  traceable  to  a 
National  Institute  of  Standards  and 
Technology  (NIST)  primary  standard  for 
volume  or  flow  rate.  If  adjustments  to  the 
sampler's  flow  rate  measurement  system 
calibration  are  to  be  made  in  conjunction 
with  an  audit  of  the  sampler's  flow 
measurement  system,  such  adjustments  shall 
be  made  following  the  audit.  Reference  2  in 
section  13.0  of  this  appendix  contains 
additional  guidance. 

9.1.3  The  sampler's  flow  rate  measurement 
device  shall  be  re-calibrated  after 
electromechanical  maintenance  or  transport 
of  the  sampler. 

9.2  Flow  rate  calibration/verification 
procedure. 

9.2.1  PM2.5  samplers  may  employ  various 
types  of  Row  control  and  flow  measurement 
devices.  The  specific  procedure  used  for 
calibration  or  verification  of  the  flow  rate 
measurement  device  will  vary  depending  on 
the  type  of  flow  rate  controller  and  flow  rate 
measurement  employed.  Calibration  shall  be 
in  terms  of  actual  ambient  volumetric  flow 
rates  (Q'),  measured  at  the  sampler's  inlet 
downtube.  The  generic  procedure  given  here 
serves  to  illustrate  the  general  steps  involved 
in  the  calibration  of  a  PM;  5  sampler.  The 
sampler  operation/ instruction  manual 
required  under  section  7.4.18  of  this 
appendix  and  the  Quality  Assurance 
Handbook  in  reference  2  in  section  13.0  of 
this  appendix  provide  more  specific  and 
detailed  guidance  for  calibration. 

9.2.2  The  flow  rate  standard  used  for  flow 
rate  calibration  shall  have  its  own 


certification  «nd  be  traceable  to  a  NIST 
primary  standard  for  volume  or  flow  rate.  A 
calibration  relationship  for  the  flow  rate 
standard,  e.g.,  an  equation,  ciuT^e,  or  family 
of  curves  relating  actual  flow  rate  (Q.)  to  the 
flow  rate  indicator  reading,  shall  be 
established  that  is  accurate  to  within  2 
percent  over  the  exf>ected  range  of  ambient 
temperatures  and  pressures  at  which  the  flow 
rate  standard  may  be  used.  The  flow  rate 
standard  must  be  re-calibrated  or  re-verified 
at  least  aimually, 

9.2.3  The  sampler  flow  rate  measurement 
device  shall  be  calibrated  or  verified  by 
removing  the  sampler  inlet  and  connecting 
the  flow  rate  standard  to  the  sampler's 
downtube  in  accordance  with  the  operation/ 
instruction  manual,  such  that  the  flow  rate 
standard  accurately  measures  the  sampler's 
flow  rate.  The  sampler  operator  shall  first 
carry  out  a  sampler  leak  check  and  confirm 
that  the  sampler  passes  the  leak  test  and  then 
verify  that  no  leaks  exist  between  the  flow 
rate  standard  and  the  sampler. 

9.2.4  The  calibration  relationship  between 
the  flow  rate  (in  actual  L/min)  indicated  by 
the  flow  rate  standard  and  by  the  sampler's 
flow  rate  measurement  device  shall  be 
established  or  verified  in  accordance  with  the 
sampler  operation/instruction  manual. 
Temperature  and  pressure  corrections  to  the 
flow  rate  indicated  by  the  flow  rate  standard 
may  be  required  for  certain  types  of  flow  rate 
standards.  Calibration  of  the  sampler's  flow 
rate  measurement  device  shall  consist  of  at 
least  three  separate  flow  rate  measurements 
(multipoint  calibration)  evenly  spaced  within 
the  range  of  -10  percent  to  -t-10  percent  of  the 
sampler's  operational  flow  rate,  section  7.4.1 
of  this  appendix.  Verification  of  the 
sampler's  flow  rate  shall  consist  of  one  flow 
rate  measurement  at  the  sampler's 
operational  flow  rate.  The  sampler  operation/ 
instruction  manual  and  reference  2  in  section 
13.0  of  this  appendix  provide  additional 
guidance. 

9.2.5  If  during  a  flow  rate  verification  the 
reading  of  the  sampler's  flow  rate  indicator 
or  measurement  device  differs  by  ±2  percent 
or  more  from  the  flow  rate  measured  by  the 
flow  rate  standard,  a  new  multipoint 
calibration  shall  be  performed  and  the  flow 
rate  verification  must  then  be  repeated. 

9.2.6  Following  the  calibration  or 
verification,  the  flow  rate  standard  shall  be 
removed  from  the  sampler  and  the  sampler 
inlet  shall  be  reinstalled.  Then  the  sampler's 
normal  operating  flow  rate  (in  L/min)  shall 
be  determined  with  a  clean  filter  in  place.  If 
the  flow  rate  indicated  by  the  sampler  differs 
by  ±2  percent  or  more  from  the  required 
sampler  flow  rate,  the  sampler  flow  rate  must 
be  adjusted  to  the  required  flow  rate,  under 
section  7.4.1  of  this  appendix. 

9.3  Periodic  calibration  or  verification  of 
the  calibration  of  the  sampler's  ambient 
temperature,  filter  temperature,  and 
barometric  pressure  measurement  systems  is 
also  required.  Reference  3  of  section  13.0  of 
this  appendix  contains  additional  guidance. 

10.0  PM2.5  Measurement  Procedure  The 
detailed  procedure  for  obtaining  valid  PMjj 
measurements  with  each  specific  sampler 
designated  as  part  of  a  reference  method  for 
PM25  under  part  53  of  this  chapter  shall  be 
provided  in  the  sampler-specific  operation  or 


instruction  manual  required  by  section  7.4.18 
of  this  appiendix.  Supplemental  guidance  is 
provided  in  section  2.12  of  the  Quality 
Assurance  Handb>ook  listed  in  reference  2  in 
section  13.0  of  this  appiendix.  The  generic 
procedure  given  here  serves  to  illustrate  the 
general  steps  involved  in  the  PM2  5  sample 
collection  and  measurement,  using  a  PMzj 
reference  method  sampler. 

10.1  The  sampler  shall  be  set  up, 
calibrated,  and  operated  in  accordance  with 
the  specific,  detailed  guidance  provided  in 
the  specific  sampler's  o(>eration  or 
instruction  manual  and  in  accordance  with  a 
specific  quality  assurance  program  developed 
and  established  by  the  user,  based  on 
applicable  supplementary  guidance  provided 
in  reference  2  in  section  13.0  of  this 
appendix. 

10.2  Each  new  sample  filter  shall  be 
inspected  for  correct  type  and  size  and  for 
pinholes,  particles,  and  other  imperfections. 
Unacceptable  filters  should  be  discarded.  A 
unique  identification  number  shall  be 
assigned  to  each  filter,  and  an  information 
record  shall  be  established  for  each  filter.  If 
the  filter  identification  number  is  not  or 
cannot  be  marked  directly  on  the  filter, 
alternative  means,  such  as  a  number- 
identified  storage  container,  must  be 
established  to  maintain  positive  filter 
identification. 

10.3  Each  filter  shall  be  conditioned  in  the 
conditioning  environment  in  accordance 
with  the  requirements  specified  in  section 
8.2  of  this  appendix. 

10.4  Following  conditioning,  each  filter 
shall  be  weighed  in  accordance  with  the 
requirements  specified  in  section  8.0  of  this 
appendix  and  the  presampling  weight 
recorded  with  the  filter  identification 
number. 

10.5  A  numbered  and  preweighed  filter 
shall  be  installed  in  the  sampler  following 
the  instructions  provided  in  the  sampler 
operation  or  instruction  manual 

10.6  The  sampler  shall  be  checked  and 
prepared  for  sample  collection  in  accordance 
with  instructions  provided  in  the  sampler 
operation  or  instruction  manual  and  with  the 
specific  quality  assurance  program 
established  for  the  sampler  by  the  user. 

10.7  The  sampler's  timer  shall  be  set  to 
start  the  sample  collection  at  the  t>egirming 
of  the  desired  sample  period  and  stop  the 
sample  collection  24  hours  later. 

10.8  Information  related  to  the  sample 
collection  (site  location  or  identification 
number,  sample  date,  filter  identification 
number,  and  sampler  mode!  and  serial 
number)  shall  be  recorded  and,  if 
appropriate,  entered  into  the  sampler. 

10.9  The  sampler  shall  be  allowed  to 
collect  the  PM:  5  sample  during  the  set  24- 
hour  time  period 

10.10  Within  96  hours  of  the  end  of  the 
sample  collection  period,  the  filter,  while 
still  contained  in  the  filter  cas.sette.  shall  be 
carefully  removed  from  the  sampler, 
following  the  procedure  provided  in  the 
sampler  operation  or  instruction  manual  and 
the  quality  assurance  program,  and  placed  in 
a  protective  container.  This  protective 
container  shall  be  made  of  metal  and  contain 
no  loose  material  that  could  be  transferred  to 
the  filter.  The  protective  container  shall  hold 
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the  filter  cassette  securely  such  that  the  cover 
shall  not  come  in  contact  with  the  filter's 
surfaces.  Reference  2  in  section  13.0  of  this 
appendix  contains  additional  information. 

10.11  The  total  sample  volume  in  actual  m' 
for  the  sampling  period  and  the  elapsed 
sample  time  shall  be  obtained  from  the 
sampler  and  recorded  in  accordance  with  the 
instructions  provided  in  the  sampler 
operation  or  instruction  manual.  All  sampler 
warning  flag  indications  and  other 
information  required  by  the  local  quality 
assurance  program  shall  also  be  recorded. 

10.12  All  factors  related  to  the  validity  or 
representativeness  of  the  sample,  such  as 
sampler  tampering  or  malfunctions,  unusual 
meteorological  conditions,  construction 
activity,  fires  or  dust  storms,  etc.  shall  be 
recorded  as  required  by  the  local  quality 
assurance  program.  The  occurrence  of  a  flag 
warning  during  a  sample  period  shall  not 
necessarily  indicate  an  invalid  sample  but 
rather  shall  indicate  the  need  for  specific 
review  of  the  QC  data  by  a  quality  assurance 
officer  to  determine  sample  validity. 

10.13  After  retrieval  from  the  sampler,  the 
exposed  Filter  containing  the  PM2  5  sample 
should  be  transported  to  the  filter 
conditioning  environment  as  soon  as  possible 
ideally  to  arrive  at  the  conditioning 
environment  within  24  hours  for 
conditioning  and  subsequent  weighing. 
During  the  period  between  filter  retrieval 
from  the  sampler  and  the  start  of  the 
conditioning,  the  filter  shall  be  maintained  as 
cool  as  practical  and  continuously  protected 
from  exposure  to  temperatures  over  25  "C. 
See  section  8.3.6  of  this  appendix  regarding 
time  limits  for  completing  the  post-sampling 


weighing.  See  reference  2  in  section  13.0  of 
this  api>endix  for  additional  guidance  on 
transporting  filter  samplers  to  the 
conditioning  and  weighing  laboratory. 

10.14.  The  exposed  filter  containing  the 
PM2.3  sample  shall  be  re-conditioned  in  the 
conditioning  environment  in  accordance 
with  the  requirements  specified  in  section 
8.2  of  this  appendix. 

10.15.  The  filter  shall  be  reweighed 
immediately  after  conditioning  in  accordance 
with  the  requirements  specified  in  section 
8.0  of  this  appendix,  and  the  postsampling 
weight  shall  be  recorded  with  the  filter 
identification  numlwr. 

10.16  The  PM2 ;  concentration  shall  he 
calculated  as  specified  in  section  12.0  of  this 
appendix. 
11.0  Sampler  Maintenance 

The  sampler  shall  be  maintained  as 
described  by  the  sampler's  manufacturer  in 
the  sampler-sp>ecific  operation  or  instruction 
manual  required  under  section  7.4.18  of  this 
appendix  and  in  accordance  with  the  specific 
quality  assurance  program  developed  and 
established  by  the  user  t>ased  on  applicable 
supplementary  guidance  provided  in 
reference  2  in  section  13.0  of  this  appendix. 
12.0  Calculations 

12.1  (a)  The  PM2.5  concentration  is 
calculated  as: 

PM2  5  =  (W,-WJA^. 

where: 

PM2.5  =  mass  concentration  of  PM2J,  jig/ 
m'; 

Wf,  Wi  =  final  and  initial  weights, 
respectively,  of  the  filter  used  to  collect  the 
PM2  5  particle  sample,  Mg; 


V,  =  total  air  volume  sampled  m  actual 
volume  units,  as  provided  by  the  sampler, 
m\ 

(b)  Note:  Total  sample  time  must  be 
between  1,380  and  1,500  miniiles  (23  and  25 
hrs)  for  a  fully  valid  PM2  5  sample;  however, 
see  also  section  3.3  of  this  appendix. 
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Martin  Luther  King  Drive,  Cincinnati.  Ohio 
45268, 

4.  Military  standard  specification  (mil. 
spec.)  8625F.  Type  11.  Class  1  as  listed  in 
Department  of  Defense  Index  of 
Specifications  and  Standards  (DODISS), 
available  from  DODSSP-Customer  Service, 
Standardization  Documents  Order  Desk,  700 
Robbins  .Avenue,  Building  4D,  Philadelphia, 
PA  1911-5094. 

14.0  Figures  L-1  through  L-30  to  Appendix 
L 
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FIGURE  L- 1 .  PM2.5  SAMPLER,  ASSEMBLY 


ATTACH  WATER  COLLECTOR  HARDWARE 

(FOR  EXAMPLE    1 /4"  NPT  GLASS  JAR 
BRASS.  LONG  NIPPLE   1/4"  MNPT  X  2"  LONG 
BRASS,  BUSHING.  1/4"  FNPT  X  VB'  MNPT 
BRASS,  PLUG,  1/4-  MNPT) 


DOTTED  LINE  INDICATES 
TOP  OF  SAMPLER  CASE 


TOLERANCES 


2  PLCS 

+/-0  010 


JPLCS 

+/-0  005 


♦/-    1/&4 


-/-ly 


ALL  DIMENSIONS  ARE  INCHES 
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7.  Appendix  M  is  added  to  read  as 
follows: 

Appendix  M  to  Part  50— Reference 
Method  for  the  Determination  of 
Particulate  Matter  as  PMio  in  the 
Atmosphere 

1.0    Applicability. 

1.1    This  method  provides  for  the 
measurement  of  the  mass  concentration  of 
particulate  matter  with  an  aerod)rnamic 
diameter  less  than  or  equal  to  a  nominal  10 
micrometers  (PMio)  in  ambient  air  over  a  24- 
hour  period  for  purposes  of  determining 
attainment  and  maintenance  of  the  primary 
and  secondary  national  ambient  air  quality 
standards  for  particulate  matter  specified  in 
§  50.6  of  this  chapter.  The  measurement 
process  is  nondestructive,  and  the  PMio 
sample  can  be  subjected  to  subsequent 
physical  or  chemical  analyses.  Quality 
assurance  procedures  and  guidance  are 
provided  in  part  58,  Appendices  A  and  B  of 
this  chapter  and  in  references  1  and  2  of 
section  12.0  of  this  api>endix. 
2.0    Principle. 

2.1  An  air  sampler  draws  ambient  air  at 
a  constant  flow  rate  into  a  specially  sha{>ed 
inlet  where  the  suspended  particulate  matter 
is  inertially  separated  into  one  or  more  size 
fractions  within  the  PMio  size  range.  Each 
size  fraction  in  the  PMio  size  range  is  then 
collected  on  a  separate  filter  over  the 
specified  sampling  period.  The  particle  size 
discrimination  characteristics  (sampling 
eSectiveness  and  50  percent  cutpoint)  of  the 
sampler  inlet  are  prescribed  as  performance 
specifications  in  part  53  of  this  chapter. 

2.2  Each  filter  is  weighed  (after  moisture 
equilibration)  before  and  after  use  to 
determine  the  net  weight  (mass)  gain  due  to 
collected  PMio-  The  total  volume  of  air 
sampled,  measured  at  the  actual  ambient 
temperature  and  pressure,  is  determined 
from  the  measured  flow  rate  and  the 
sampling  time.  The  mass  concentration  of 
PMio  in  the  ambient  air  is  computed  as  the 
total  mass  of  collected  particles  in  the  PMio 
size  range  divided  by  the  volume  of  air 
sampled,  and  is  expressed  in  micrograms  per 
actual  cubic  meter  (pg/m^). 

2.3  A  method  based  on  this  principle  will 
be  considered  a  reference  method  only  if  the 
associated  sampler  meets  the  requirements 
specified  in  this  appendix  and  the 
requirements  in  ptart  53  of  this  chapter,  and 
the  method  has  been  designated  as  a 
reference  method  in  accordance  with  paii  53 
of  this  chapter. 

3.0    Range. 

3.1    The  lower  limit  of  the  mass 
concentration  range  is  determined  by  the 
repeatability  of  filter  tare  weights,  assuming 
the  nominal  air  sample  volume  for  the 
sampler.  For  samplers  having  an  automatic 
filter-changing  mechanism,  there  may  be  no 
upper  limit.  For  samplers  that  do  not  have  an 
automatic  filter-changing  mechanism,  the 
upper  limit  is  determined  by  the  filter  mass 
loading  beyond  which  the  sampler  no  longer 
maintains  the  operating  Qow  rate  within 
specified  limits  due  to  increased  pressure 
drop  across  the  loaded  filter.  This  upper  limit 
cannot  be  specified  precisely  because  it  is  a 
complex  function  of  the  ambient  particle  size 


distribution  and  type,  humidity,  filter  type, 
and  perhaps  other  foctors.  Nevertheless,  all 
samplers  should  be  capable  of  measuring  24- 
hour  PMio  mass  concentrations  of  at  least  300 
Mg/m^  while  maintaining  the  o[>erating  flow 
rate  within  the  specified  limits. 
4.0    Precision. 

4.1    The  precision  of  PMio  samplers  must 
be  5  ng/m3  for  PMio  concentrations  below  80 
pg/m^  and  7  percent  for  PMio  concentrations 
above  80  \igJm^,  as  required  by  part  53  of  this 
chapter,  which  prescribes  a  test  procedure 
that  determines  the  variation  in  the  PMio 
concentration  measurements  of  identical 
samplers  under  typical  sampling  conditions. 
Continual  assessment  of  precision  via 
collocated  samplers  is  required  by  part  58  of 
this  chapter  for  PMio  samplers  used  in 
certain  monitoring  networks. 
5.0    Accuracy. 

5.1     Because  the  size  of  the  particles 
making  up  ambient  particulate  matter  varies 
over  a  wide  range  and  the  concentration  of 
particles  varies  with  particle  size,  it  is 
difficult  to  define  the  absolute  accuracy  of 
PMio  samplers.  Part  53  of  this  chapter 
provides  a  specification  for  the  sampling 
effectiveness  of  PMio  samplers.  This 
specification  requires  that  the  expected  mass 
concentration  calculated  for  a  candidate 
PMio  sampler,  when  sampling  a  si>ecified 
particle  size  distribution,  be  within  ±10 
]3ercent  of  that  calculated  for  an  ideal 
sampler  whose  sampling  effectiveness  is 
explicitly  specified.  Also,  the  particle  size  for 
50  percent  sampling  effectiveness  is  required 
to  be  10±0.5  micrometers.  Other 
specifications  related  to  accuracy  apply  to 
flow  measurement  and  calibration,  filter 
media,  analytical  (weighing]  procedures,  and 
artifoct.  The  flow  rate  accuracy  of  PMio 
samplere  used  in  certain  monitoring 
networks  is  required  by  part  58  of  this 
chapter  to  be  assessed  periodically  via  flow 
rate  audits. 
6.0    Potential  Sources  of  Error. 

6.1  Volatile  Particles.  Volatile  particles 
collected  on  filters  are  often  lost  during 
shipment  andyor  storage  of  the  filters  prior  to 
the  post-sampling  weighing  3.  Although 
shipment  or  storage  of  loaded  filters  is 
sometimes  unavoidable,  filters  should  be 
reweighed  as  soon  as  practical  to  minimize 
these  losses. 

6.2  Artifacts.  Positive  errors  in  PMio 
concentration  measurements  may  result  from 
retention  of  gaseous  species  on  filters  *■ '. 
Such  errors  include  the  retention  of  sulfur 
dioxide  and  nitric  acid.  Retention  of  sulfur 
dioxide  on  filters,  followed  by  oxidation  to 
sidfate,  is  referred  to  as  artifact  sulfate 
formation,  a  phenomenon  which  increases 
with  increasing  filter  alkalinity  ^.  Little  or  no 
arti&ct  sulfate  formation  should  occur  using 
filters  that  meet  the  alkalinity  sp>ecific&tion  in 
section  7.2.4  of  this  appendix.  Artifact  nitrate 
formation,  resulting  primarily  from  retention 
of  nitric  acid,  occurs  to  varying  degrees  on 
many  filter  types,  including  glass  fiber, 
cellulose  ester,  and  many  quartz  fiber 
filters  '•  ''■  '•  '■ '".  Loss  of  true  atmospheric 
particulate  nitrate  during  or  following 
sampling  may  also  occur  due  to  dissociation 
or  chemical  reaction.  This  phenomenon  has 
been  observed  on  Teflon®  filters  *  and 
inferred  for  quartz  fiber  filters  "■  '^.  The 


magnitude  of  nitrate  artifact  errors  in  PMio 
mass  concentration  measurements  will  vary 
with  location  and  ambient  temperature: 
however,  for  most  sampling  locations,  these 
errors  are  expected  to  be  small. 

6.3  Humidity  The  effects  of  ambient 
humidity  on  the  sample  are  unavoidable.  The 
filter  equilibration  procedure  in  section  9.0  of 
this  appendix  is  designed  to  minimize  ihe 
effects  of  moisture  on  the  filter  medium. 

6.4  FiVfer  Hand/ing.  Careful  handling  of 
filters  between  presampiing  and 
postsampling  weighings  is  necessary  to  avoid 
errors  due  to  damaged  filters- or  loss  of 
collected  particles  from  the  filters.  Use  of  a 
filter  cartridge  or  cassette  may  reduce  the 
magnitude  of  these  errors.  Filters  must  also 
meet  the  integrity  specification  in  section 
7.2.3  of  this  appendix. 

6.5  Flow  Rate  Variation.  Variations  in  the 
sampler's  operating  flow  rate  may  alter  the 
f>article  size  discrimination  characteristics  of 
the  sampler  inlet.  The  magnitude  of  this  error 
will  depend  on  the  sensitivity  of  the  inlet  to 
variations  in  flow  rate  and  on  the  particle 
distribution  in  the  atmosphere  during  the 
sampling  period.  The  use  of  a  Qow  control 
device,  under  section  7.1.3  of  this  appendix, 
is  required  to  minimize  this  error. 

6.6  Air  Volume  Determination.  Errors  in 
the  air  volume  determination  may  result  from 
errors  in  the  flow  rate  and/or  sampling  time 
measurements.  The  flow  contnDl  device 
serves  to  minimize  errors  in  the  flow  rate 
determination,  and  an  elapsed  time  meter, 
under  section  7.1.5  of  this  appendix,  is 
required  to  minimize  the  error  in  the 
sampling  time  measurement. 

7.0    Apparatus. 
7.1    PMio  Sampler. 

7.1.1  The  sampler  shall  be  designed  to: 

(a)  Draw  the  air  sample  into  the  sampler 
inlet  and  through  the  particle  collection  filter 
at  a  uniform  face  velocity. 

(b)  Hold  and  seal  the  filter  in  a  horizontal 
position  so  that  sample  air  is  drawn 
downward  through  the  filter. 

(c)  Allow  the  filter  to  be  installed  and 
removed  conveniently. 

(d)  Protect  the  filter  and  sampler  from 
precipitation  and  prevent  insects  and  other 
debris  from  being  sampled. 

(e)  Minimize  air  leaks  that  would  cause 
error  in  the  measurement  of  the  air  volume 
passing  through  the  filter. 

(f)  Discharge  exhaust  air  at  a  sufficient 
distance  from  the  sampler  inlet  to  minimize 
the  sampling  of  exhaust  air. 

(g)  Minimize  the  collection  of  dust  from 
the  supporting  surface. 

7.1.2  The  sampler  shall  have  a  sample  air 
inlet  system  that,  when  operated  within  a 
specified  flow  rate  range,  provides  particle 
size  discrimination  characteristics  meeting 
all  of  the  applicable  f)erformance 
specifications  prescribed  in  part  53  of  this 
chapter.  The  sampler  inlet  shall  show  no 
sigiiificant  wind  direction  dependence.  The 
latter  requirement  can  generally  be  satisfied 
by  an  inlet  shape  that  is  circularly 
synunetrical  about  a  vertical  axis. 

7.1.3  The  sampler  shall  have  a  flow 
control  device  capable  of  maintaining  the 
sampler's  op>erating  flow  rate  within  the  flow 
rate  limits  specified  for  the  sampler  inlet  over 
normal  variations  in  line  voltage  and  filter 
pressure  drop. 
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7.1.4  The  sampler  shall  provide  a  means 
to  measure  the  total  flow  rate  during  the 
sampling  period.  A  continuous  flow  recorder 
is  recommended  but  not  required.  The  flow 
measurement  device  shall  be  accurate  to  ±2 
percent. 

7.1.5  A  timing/control  device  capable  of 
starting  and  stopping  the  sampler  shall  be 
used  ta obtain  a  sample  collection  period  of 
24  ±1  hr  (1.440  ±60  min).  An  elapsed  time 
meter,  accurate  to  within  ±15  minutes,  shall 
be  used  to  measure  sampling  time.  This 
meter  is  optional  for  samplers  with 
continuous  flow  recorders  if  the  sampling 
time  measurement  obtained  by  means  of  the 
recorder  meets  the  ±15  minute  accuracy 
specification. 

7.1.6  The  sampler  shall  have  an 
associated  operation  or  instruction  manual  as 
required  by  part  53  of  this  chapter  which 
includes  detailed  instructions  on  the 
calibration,  operation,  and  maintenance  of 
the  sampler. 

7.2     Fi7ters. 

7.2.1  Filter  Medium.  No  commercially 
available  filter  medium  is  ideal  in  all  respects 
for  all  samplers.  The  user's  goals  in  sampling 
determine  the  relative  importance  of  various 
filter  characteristics,  e.g.,  cost,  ease  of 
handling,  physical  and  chemical 
characteristics,  etc.,  and.  consequently, 
determine  the  choice  among  acceptable 
filters.  Furthermore,  certain  types  of  filters 
may  not  be  suitable  for  use  with  some 
samplers,  particularly  under  heavy  loading 
conditions  (high  mass  concentrations), 
because  of  high  or  rapid  increase  in  the  filter 
flow  resistance  that  would  exceed  the 
capability  of  the  sampler's  flow  control 
device.  However,  samplers  equipped  with 
automatic  filter-changing  mechanisms  may 
allow  use  of  these  types  of  filters.  The 
specifications  given  below  are  minimum 
requirements  to  ensure  acceptability  of  the 
filter  medium  for  measurement  of  PMio  mass 
concentrations.  Other  filter  evaluation 
criteria  should  be  considered  to  meet 
individual  sampling  and  analysis  objectives. 

7.2.2  Collection  Efficiency.  >99  percent, 
as  measured  by  the  DOP  test  (ASTM-2986) 
with  0.3  \un  particles  at  the  sampler's 
operating  face  velocity. 

7.2.3  Integrity.  ±5  pg/m^  (assuming 
sampler's  nominal  24-hour  air  sample 
volume).  Integrity  is  measured  as  the  PMio 
concentration  equivalent  corresponding  to 
the  average  difference  between  the  initial  and 
the  final  weights  of  a  random  sample  of  test 
filters  that  are  weighed  and  handled  under 
actual  or  simulated  sampling  conditions,  but 
have  no  air  sample  passed  through  them,  i.e., 
filter  blanks.  As  a  minimum,  the  test 
procedure  must  include  initial  equilibration 
and  weighing,  installation  on  an  inoperative 
sampler,  removal  from  the  sampler,  and  final 
equilibration  and  weighing. 

7.2.4  Alkalinity.  <25  microequivalents/ 
gram  of  filter,  as  measured  by  the  procedure 
given  in  reference  13  of  section  12.0  of  this 
appendix  following  at  least  two  months 
storage  in  a  clean  environment  (free  from 
contamination  by  acidic  gases)  at  room 
temperature  and  humidity. 

7,3    Flow  Rate  Transfer  Standard.  The 
flow  rate  transfer  standard  must  be  suitable 
iot  the  sampler's  operating  flow  rate  and 


must  be  calibrated  against  a  primary  flow  or 
volume  standard  that  is  traceable  to  the 
National  Institute  of  Standard  and 
Technology  (NIST).  The  flow  rate  transfer 
standard  must  be  capable  of  measuring  the 
sampler's  operating  flow  rate  with  an 
accuracy  of  ±2  percent. 

7.4  Filter  Conditioning  Environment. 

7.4.1  Temperature  range.  15  to  30  C. 

7.4.2  Temperature  control.  ±3  C. 

7.4.3  Humidity  range.  20%  to  45%  RH. 

7.4.4  Humidity  control.  ±5%  RH, 

7.5  Analytical  Balance.  The  analytical 
balance  must  be  suitable  for  weighing  the 
type  and  size  of  filters  required  by  the 
sampler.  The  range  and  sensitivity  required 
will  depend  on  the  filter  tare  weights  and 
mass  loadings.  Typically,  an  analytical 
balance  with  a  sensitivity  of  0.1  mg  is 
required  for  high  volume  samplers  (flow  rates 
>0.5  m^/min).  Lower  volume  samplers  (flow 
rates  <0.5  m*/mln)  will  require  a  more 
sensitive  balance. 

8.0    Calibration. 

8.1  General  Requirements. 

8. 1 . 1  Calibration  of  the  sampler's  flow 
measurement  device  is  required  to  establish 
traceability  of  subsequent  flow  measurements 
to  a  primary  standard.  A  flow  rate  transfer 
standard  calibrated  against  a  primary  flow  or 
volume  standard  shall  be  used  to  calibrate  or 
verify  the  accuracy  of  the  sampler's  flow 
measurement  device. 

8.1.2  Particle  size  discrimination  by 
inertial  separation  requires  that  specific  air 
velocities  be  maintained  in  the  sampler's  air 
inlet  system.  Therefore,  the  flow  rate  through 
the  sampler's  Inlet  must  be  maintained 
throughout  the  sampling  period  within  the 
design  flow  rate  range  specified  by  the 
manufacturer.  Design  flow  rates  are  specified 
as  actual  volumetric  flow  rates,  measured  at 
existing  conditions  of  temperature  and 
pressure  (Q«). 

8.2  Flow  Rate  Calibration  Procedure. 

8.2.1  PMio  samplers  employ  various  types 
of  flow  control  and  flow  measurement 
devices.  The  specific  procedure  used  for  flow 
rate  calibration  or  verification  will  vary 
depending  on  the  type  of  flow  controller  and 
flow  rate  indicator  employed.  Calibration  is 
in  terms  of  actual  volumetric  flow  rates  (QJ 
to  meet  the  requirements  of  section  8.1  of  this 
appendix.  The  general  procedure  given  here 
serves  to  illustrate  the  steps  involved  in  the 
calibration.  Consult  the  sampler 
manufacturer's  instruction  manual  and 
reference  2  of  section  12.0  of  this  appendix 
for  specific  guidance  on  calibration. 
Reference  14  of  section  12.0  of  this  appendix 
provides  additional  information  on  various 
other  measures  of  flow  rate  and  their 
Interrelationships. 

8.2.2  Calibrate  the  flow  rate  transfer 
standard  against  a  primary  flow  or  volume 
standard  traceable  to  NIST.  Establish  a 
calibration  relationship,  e.g.,  an  equation  or 
family  of  curves,  such  that  traceability  to  the 
primary  standard  is  accurate  to  within  2 
percent  over  the  expected  range  of  ambient 
conditions,  i.e.,  temperatures  and  pressures, 
under  which  the  transfer  standard  will  be 
used.  Recalibrate  the  transfer  standard 
periodically. 

8.2.3  Following  the  sampler 
manufacturer's  Instruction  manual,  remove 


the  sampler  inlet  and  connect  the  flow  rate 
transfer  standard  to  the  sampler  such  that  the 
transfer  standard  accurately  measures  the 
sampler's  flow  rate.  Make  sure  there  are  no 
leaks  between  the  transfer  standard  and  the 
sampler. 

8.2.4  Choose  a  minimum  of  three  flow 
rates  (actual  m^/min),  spaced  over  the 
acceptable  flow  rate  range  specified  for  the 
inlet,  under  section  7.1.2  of  the  appendix, 
that  can  be  obtained  by  suitable  adjustment 
of  the  sampler  flow  rate.  In  accordance  with 
the  sampler  manufacturer's  instruction 
manual,  obtain  or  verify  the  calibration 
relationship  between  the  flow  rate  (actual 
m^/min)  as  indicated  by  the  transfer  standard 
and  the  sampler's  flow  indicator  response. 
Record  the  ambient  temperature  and 
barometric  pressure.  Temperature  and 
pressure  corrections  to  subsequent  flow 
indicator  readings  may  be  required  for 
certain  types  of  flow  measurement  devices. 
When  such  corrections  are  necessary, 
correction  on  an  individual  or  daily  basis  is 
preferable.  However,  seasonal  average 
temperature  and  average  barometric  pressure 
for  the  sampling  site  may  be  incorporated 
into  the  sampler  calibration  to  avoid  daily 
corrections.  Consult  the  sampler 
manufacturer's  instruction  manual  and 
reference  2  in  section  12,0  of  this  appendix 
for  additional  guidance, 

8.2.5  Following  calibration,  verify  that 
the  sampler  is  operating  at  its  design  flow 
rate  (actual  m^/min)  with  a  clean  filter  in 
place. 

8.2.6  Replace  the  sampler  inlet. 
9.0    Procedure. 

9.1  The  sampler  shall  be  operated  in 
accordance  with  the  specific  guidance 
provided  in  the  sampler  manufacturer's 
instruction  manual  and  in  reference  2  In 
section  12.0  of  this  appendix.  The  general 
procedure  given  here  assumes  that  the 
sampler's  flow  rate  calibration  is  based  on 
flow  rates  at  ambient  conditions  (QJ  and 
serves  to  illustrate  the  steps  involved  in  the 
operation  of  a  PMio  sampler. 

9.2  Inspect  each  filter  for  pinholes, 
particles,  and  other  imperfections.  Establish 
a  filter  information  record  and  assign  an 
identification  number  to  each  filter. 

9.3  Equilibrate  each  filter  in  the 
conditioning  environment  (see  7,4)  for  at 
least  24  hours. 

9.4  Following  equilibration,  weigh  each 
filter  and  record  the  presampling  weight  with 
the  filter  identification  number. 

9.5  Install  a  preweighed  filter  in  the 
sampler  following  the  instructions  provided 
in  the  sampler  manufacturer's  instruction 
manual. 

9.6  (a)  Turn  on  the  sampler  and  allow  it 
to  establish  run-temperature  conditions. 
Record  the  flow  Indicator  reading  and,  if 
needed,  the  ambient  temperature  and 
barometric  pressure.  Determine  the  sampler 
flow  rate  (actual  m'/min)  In  accordance  with 
the  instructions  provided  in  the  sampler 
manufactxuer's  instruction  manual. 

(b)  Note:  No  onsite  temperature  or  pressure 
measurements  are  necessary  if  the  sampler's 
flow  indicator  does  not  require  temperature 
or  pressure  corrections  or  if  seasonal  average 
temperature  and  average  barometric  pressure 
for  the  sampling  site  are  incorporated  into 
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the  sampler  calibration,  under  section  8.2.4 
of  this  appendix.  If  individual  or  daily 
temperature  and  pressure  corrections  are 
required,  ambient  temperature  and 
barometric  pressure  can  be  obtained  by  on- 
site  measurements  or  from  a  nearby  weather 
station.  Barometric  pressure  readings 
obtained  from  airports  must  be  station 
pressure,  not  corrected  to  sea  level,  and  may 
need  to  be  corrected  for  differences  in 
elevation  between  the  sampling  site  and  the 
airport. 

9.7  If  the  flow  rate  is  outside  the 
acceptable  range  specified  by  the 
manufacturer,  check  for  leaks,  and  if 
necessary,  adjust  the  flow  rate  to  the 
specified  setpoint.  Stop  the  sampler. 

9.8  Set  the  timer  to  start  and  stop  the 
sampler  at  appropriate  times.  Set  the  elapsed 
time  meter  to  zero  or  record  the  initial  meter 
reading. 

9.9  Record  the  sample  Information  (site 
location  or  identification  number,  sample 
date,iilter  identification  number,  and 
sampler  model  and  serial  number). 

9.10  Sample  for  24±1  hours. 

9.11  Determine  and  record  the  average 
flow  rate  (Q,)  in  actual  m^/min  for  the 
sampling  period  in  accordance  with  the 
instructions  provided  in  the  sampler 
manufacturer's  instruction  manual.  Record 
the  elapsed  time  meter  final  reading  and,  if 
needed,  the  average  ambient  temperature  and 
barometric  pressure  for  the  sampling  period. 
In  note  following  section  9.6  of  this 
appendix. 

9.12  Carefully  remove  the  filter  from  the 
sampler,  following  the  sampler 
manufacturer's  instruction  manual.  Touch 
only  the  outer  edges  of  the  filter. 

9.13  Place  the  filter  in  a  protective  holder 
or  container,  e.g.,  ftetri  dish,  glassine 
envelope,  or  manila  folder. 

9.14  Record  any  factors  such  as 
meteorological  conditions,  construction 
activity,  fires  or  dust  storms,  etc.,  that  might 
be  pertinent  to  the  measurement  on  the  filter 
infbrmatlon  record. 

9.15  Transport  the  exposed  sample  filter 
to  the  filter  conditioning  environment  as 
soon  as  possible  for  equilibration  and 
subsequent  weighing. 

9.16  Equilibrate  the  exposed  filter  in  the 
conditioning  environment  for  at  least  24 
hours  imder  the  same  temperature  and 
himiidity  conditions  used  for  presampling 
filter  equilibration  (see  section  9.3  of  this 
appendix). 

9.17  Immediately  after  equilibration, 
reweigh  the  filter  and  record  the 
postsampUng  weight  with  the  filter 
identification  number. 

10.0    Sampler  Maintenance. 

10.1    The  PMio  sampler  shall  be 
maintained  in  strict  accordance  with  the 
maintenuice  procedures  specified  In  the 
sampler  manufacturer's  instruction  manual 
11.0    Calculations. 

11.1  Calctilate  the  total  volume  of  air 
sampled  as: 

V  =  Q,t       • 


where: 

V  =  total  air  sampled,  at  ambient  temperature 
and  pressure .m'; 

Q,  =  average  sample  flow  rate  at  ambient 
temperature  and  pressure,  m^/min;  and 

t  =  sampling  time,  mln. 

11.2    (a)  Calculate  the  PMio  concentration 
as: 

PMio  =  fW,-Wi)xl06Ar 

where: 

PMio  =  mass  concentration  of  PMio,  Mg/m^; 

Wf,  W,  =  final  and  initial  weights  of  filter 
collecting  PMio  particles,  g;  and 

10*  =  conversion  of  g  to  pg. 

(b)  Note:  If  more  than  one  size  fraction  in 
the  PMio  size  range  is  collected  by  the 
sampler,  the  sum  of  the  net  weight  gain  by 
each  collection  filter  (I(Wf- W,)|  is  used  to 
calculate  the  PMio  mass  concentration. 
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8.  Appendix  N  is  added  to  read  as 
follows: 

Appendix  N  to  Part  SO — Interpretation 
of  the  National  Ambient  Air  Quality 
Standards  for  Particulate  Matter 

1.0  General. 

(a)  This  appendix  explains  the  data 
handling  conventions  and  computations 
necessary  for  determining  when  the  annual 
and  24-hour  primarj'  and  secondary  national 
ambient  air  quality  standards  for  PM 
specified  in  §  50,7  of  this  chapter  are  met. 
Particulate  matter  is  measured  in  the  ambient 
air  as  PMio  and  PMij  (particles  with  an 
aerodynamic  diameter  less  than  or  equal  to 

a  nominal  10  and  2,5  micrometers, 
respectively)  by  a  reference  method  based  on 
Appendix  M  of  this  part  for  PMm  and  on 
Appendix  L  of  this  part  for  PM2  s,  as 
applicable,  and  designated  in  accordance 
with  part  53  of  this  chapter,  or  by  an 
equivalent  method  designated  in  accordance 
with  part  53  of  this  chapter.  Data  handling 
and  computation  procedures  to  be  used  in 
making  comparisons  between  reported  PMio 
and  PM2.J  concentrations  and  the  levels  of 
the  PM  standards  are  specified  in  the 
following  sections. 

(b)  Data  resulting  from  uncontrollable  or 
natural  events,  for  example  structural  fires  or 
high  winds,  may  require  special 
consideration.  In  some  cases,  it  may  be 
appropriate  to  exclude  these  data  because 
they  could  result  In  inappropriate  values  to 
compare  with  the  levels  of  the  PM  standards. 
In  other  cases,  it  may  be  more  appropriate  to 
retain  the  data  for  comparison  with  the  level 
of  the  PM  standards  and  then  allow  the  EPA 
to  formulate  the  appropriate  regulatory 
response.  Whether  to  exclude,  retain,  or 
make  adjustments  to  the  data  afiiected  by 
uncontrollable  or  natural  events  is  subject  to 
the  approval  of  the  appropriate  Regional 
Administrator. 

(c)  The  terms  used  In  this  appendix  are 
defined  as  follows: 

Average  and  mean  refer  to  an  arithmetic 
mean. 

Daily  value  for  PM  refers  to  the  24-hour 
average  concentration  of  PM  calculated  or 
measured  from  midnight  to  midnight  (local 
time)  for  PMio  or  PM25 

Designated  monitors  are  those  monitoring 
sites  designated  in  a  State  PM  Monitoring 
Network  Description  for  spatial  averaging  in 
areas  opting  for  spatial  averaging  in 
accordance  with  part  58  of  this  chapter. 

98*  percentile  (used  for  PMu)  means  the 
dally  value  out  of  a  year  of  monitoring  data 
below  which  98  percent  of  all  values  in  the 
group  fall. 
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99*  percentile  (used  for  PMm)  means  the 
daily  value  put  of  a  year  of  monitoring  data 
below  which  99  percent  of  all  values  in  the 
group  fall. 

Year  refers  to  a  calendar  year. 

(d)  Sections  2.1  and  2.5  of  this  appendix 
contain  data  handling  instructions  for  the 
option  of  using  a  spatially  averaged  network 
of  monitors  for  the  annual  standard.  If  spatial 
averaging  is  not  considered  for  an  area,  then 
the  spatial  average  is  equivalent  to  the  annual 
average  of  a  single  site  and  is  treated 
accordingly  in  subsequent  calculations.  For 
example,  paragraph  (a)(3)  of  section  2.1  of 
this  appendix  could  be  eliminated  since  the 
spatial  average  would  be  equivalent  to  the 
annual  average. 
2.0  Comparisons  with  the  PMn  Standards. 

2.1  Annual  PM2  5  Standard. 

(a)  The  annual  PM:  -.  standard  is  met  when 
the  3-year  average  of  the  spatially  averaged 
annual  means  is  less  than  or  equal  to  15.0  ng/ 
m\  The  3-year  average  of  the  spatially 
averaged  annual  means  is  determined  by 
averaging  quarterly  means  at  each  monitor  to 
obtain  the  annual  mean  PM;  5  concentrations 
at  each  monitor,  then  averaging  across  all 
designated  monitors,  and  finally  averaging 
for  3  consecutive  years.  The  steps  can  be 
summarized  as  follows: 

(1)  Average  24-hour  measurements  to 
obtain  quarterly  means  at  each  monitor. 

(2)  Average  quarterly  means  to  obtain 
annual  means  at  each  monitor. 

(3)  Average  across  designated  monitoring 
sites  to  obtain  an  annual  spatial  mean  for  an 
area  (this  can  be  one  site  in  which  case  the 
spatial  mean  is  equal  to  the  annual  mean). 

(4)  Average  3  years  of  annual  spatial  means 
to  obtain  a  3-year  average  of  spatially 
averaged  annual  means. 

(b)  In  the  case  of  spatial  averaging,  3  years 
0'  spatial  averages  are  required  to 
demonstrate  that  the  standard  has  been  met. 
Designated  sites  with  less  than  3  years  of  data 
shall  be  included  in  spatial  averages  for  those 
years  that  data  completeness  requirements 
are  met.  For  the  annual  PM2  ?  standard,  a  year 
meets  data  completeness  requirements  when 
at  least  75  percent  of  the  scheduled  sampling 
days  for  each  quarter  have  valid  data. 
However,  years  with  high  concentrations  and 
more  than  a  minimal  amount  of  data  (at  least 
11  samples  in  each  quarter)  shall  not  be 
ignored  just  because  they  are  comprised  of 
quarters  with  less  than  complete  data.  Thus, 
in  computing  annual  sp>atially  averaged 
means,  years  containing  quarters  with  at  least 
1 1  samples  but  less  than  75  percent  data 
completeness  shall  be  included  in  the 
computation  if  the  resulting  spatially 
averaged  annual  mean  concentration 
(rounded  according  to  the  conventions  of 
section  2.3  of  this  appendix)  is  greater  than 
the  level  of  the  standard. 

(c)  Situations  may  arise  in  which  there  are 
compelling  reasons  to  retain  years  containing 
quarters  which  do  not  meet  the  data 
completeness  requirement  of  75  percent  or 
the  minimum  number  of  11  samples.  The  use 
of  less  than  complete  data  is  subject  to  the 
approval  of  the  appropriate  Regional 
Administrator. 

(d)  The  equations  for  calculating  the  3-year 
average  annual  mean  of  the  PM;  5  standard 
are  given  in  section  2.5  of  this  appendix. 


2.2  24-Hour  PM2.S  Standard. 

(a)  The  24-hour  PM2  5  standard  is  met 
when  the  3-year  average  of  the  98""  percentile 
values  at  each  monitoring  site  is  less  than  or 
equal  to  65  ^m>.  This  comparison  shall  be 
based  on  3  consecutive,  complete  years  of  air 
quality  data.  A  year  meets  data  completeness 
requirements  when  at  least  75  percent  of  the 
scheduled  sampling  days  for  each  quarter 
have  valid  data.  However,  years  with  high 
concentrations  shall  not  be  ignored  just 
because  they  are  comprised  of  quarters  with 
less  than  complete  data.  Thus,  in  computing 
the  3-year  average  98*  percentile  value,  years 
containing  quarters  with  less  than  75  percent 
data  completeness  shall  be  included  in  the 
computation  if  the  annual  98*  percentile 
value  (rounded  according  to  the  conventions 
of  section  2.3  of  this  appendix)  is  greater  than 
the  level  of  the  standard. 

(b)  Situations  may  arise  in  which  there  are 
compelling  reasons  to  retain  years  containing 
quarters  which  do  not  meet  the  data 
completeness  requirement.  The  use  of  less 
than  complete  data  is  subject  to  the  approval 
of  the  appropriate  Regional  Administrator. 

(c)  The  equations  for  calculating  the  3-year 
average  of  the  aimual  98*  percentile  values 
is  given  in  section  2.6  of  this  appendix. 

2.3  Rounding  Conventions.  For  the 
purposes  of  comparing  calculated  values  to 
the  applicable  level  of  the  standard,  it  is 
necessary  to  round  the  final  results  of  the 
calculations  described  in  sections  2.5  and  2.6 
of  this  appendix.  For  the  annual  PMj  5 
standard,  the  3-year  average  of  the  spatially 
averaged  aimual  means  shall  be  rounded  to 
the  nearest  0.1  ug/m'  (decimals  0.05  and 
greater  are  rounded  up  to  the  next  0.1,  and 
any  decimal  lower  than  0.05  is  rounded 
down  to  the  nearest  0.1).  For  the  24-houj 
PM2  5  standard,  the  3-year  average  of  the 
annual  98*  percentile  values  shall  be 
rounded  to  the  nearest  1  ug/m'  (decimals  0.5 
and  greater  are  rounded  up  to  nearest  whole 
number,  and  any  decimal  lower  than  0.5  is 
rounded  down  to  the  nearest  whole  number). 

2.4  Monitoring  Considerations. 

(a)  Section  58.13  of  this  chapter  specifies 
the  required  minimum  frequency  of  sampling 
for  PM2  5.  Exceptions  to  the  specified 
sampling  frequencies,  such  as  a  reduced 
frequency  during  a  season  of  exjjected  low 
concentrations,  are  subject  to  the  approval  of 
the  appropriate  Regional  Administrator. 
Section  58.14  of  40  CFR  part  58  and  section 
2.8  of  Appendix  D  of  40  CFR  part  58,  specify 
which  monitors  are  eligible  for  making 
comparisons  with  the  PM  standards.  In 
determining  a  spatial  mean  using  two  or 
more  monitoring  sites  operating  in  a  given 
year,  the  annual  mean  for  an  individual  site 
may  be  included  in  the  spatial  mean  if  and 
only  if  the  mean  for  that  site  meets  the 
criterion  specified  in  §  2.8  of  Appendix  D  of 
40  CFR  part  58.  In  the  event  data  from  an 
otherwise  eligible  site  is  excluded  from  being 
averaged  with  data  from  other  sites  on  the 
basis  of  this  criterion,  then  the  3-year  mean 
from  that  site  shall  be  comf»ared  directly  to 
the  annual  standard. 

(b)  For  the  annual  FM2.5  standard,  when 
designated  monitors  are  located  at  the  same 
site  and  are  reporting  PM2JS  values  for  the 
same  time  periods,  and  when  spatial 
averaging  has  been  chosen,  their 


concentrations  shall  be  averaged  before  an 
area-wide  spatial  average  is  calculated.  Such 
monitors  will  then  be  considered  as  one 
monitor. 

2.5  Equations  for  the  Annual  PM^.s 
Standard. 

(a)  An  annual  mean  value  for  PM2  s  is 
determined  by  first  averaging  the  daily  values 
of  a  calendar  quarter: 


Equation  1 


q.yj 


q   i=l 


where: 

x^.,.5  =  the  mean  for  quarter  q  of  year  y  for 
site  s; 

nq  =  the  number  of  monitored  values  in  the 
quarter;  and 

x,,,.,..  =  the  i*  value  in  quarter  q  for  year  y 
for  site  s. 

(b)  The  following  equation  is  then  tajje 
used  for  calculation  of  the  armual  mean: 


Equation  2 


1     4     _ 


9.>-» 


where: 

Xy3  =  the  aimual  mean  concentration  for  year 
y  (y  =  1,  2,  or  3)  and  for  site  s;  and 

x,.yj  =  the  mean  for  quarter  q  of  year  y  for 
site  s. 

(c)  (1)  The  spatially  averaged  annual  mean 
for  year  y  is  computed  by  first  calculating  the 
annual  mean  for  each  site  designated  to  be 
included  in  a  spatial  average,  Xyj,  and  then 
computing  the  average  of  these  values  across 
sites: 


Equation  3 


-It 


'y.» 


's    s=l 


where: 

Xy  =  the  spatially  averaged  mean  for  year  y^ 

Xyj  =  the  annual  mean  for  year  y  and  site  s; 
and 

n,  =  the  number  of  sites  designated  to  be 
averaged. 

(2)  In  the  event  that  an  area  designated  for 
spatial  averaging  has  two  or  more  sites  at  the 
same  location  producing  data  for  the  same 
time  periods,  the  sites  are  averaged  together 
before  using  Equation  3  by: 

Equation  4 


'c    S=l 

where: 

icyj-  =  the  annual  mean  for  year  y  for  the  sites 
at  the  same  location  (which  will  now  be 
considered  one  site); 


1Q'7Ra 
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He  =  the  number  of  sites  at  the  same  location 
designated  to  be  included  in  the  spatial 
average;  and 

Xy.j  =  the  annual  mean  for  year  y  and  site  s. 

(d)  The  3-year  average  of  the  spatially 
averaged  annual  means  is  calculated  by  using 
the  following  equation: 


Equation  5 


where: 


-    iv 


X  =  the  3-year  average  of  the  spatially 
averaged  annual  means;  and 

Xy  =  the  spatially  averaged  annual  mean  for 
year  y. 

Table  1  .—Results  from  Equations  1  and  2 


Example  J — Area  Designated  for  Spatial 
Averaging  That  Meets  the  Primary  Annual 
PMj  5  Standard 

a.  In  an  area  designated  for  spatial 
averaging,  four  designated  monitors  recorded 
data  in  at  least  1  year  of  a  particular  3-year 
period.  Using  Equations  1  and  2,  the  annual 
means  for  PM; «  at  each  site  are  calculated  for 
each  year.  The  following  table  can  be  created 
from  the  results.  Data  completeness 
percentages  for  the  quarter  with  the  fewest 
number  of  samples  are  also  shown. 


Site#1 

Site*2 

Site*3 

Sne«4 

Spatial  mean 

Year  1  

Annual  nf>ean  (jig/m^)  

12.7 

80 

12.6 

90 

12.5 

90 

6 

17.5 
63 
18.5 
80 

o" 

12  7 

%  data  completeness 

0 

152 
38 
14.1 
85 

Year  2  

Annual  mean  (ng/m^)  ^„„ 

%  data  completeness „„.. 

1505 

0 

16.9 
SO 

Year  3  

Annual  mean  (ng/m^)  

15  50 

%  data  comoleteness 

3-year  mean 

1442 

b.  The  data  from  these  sites  are  averaged 
in  the  order  described  in  section  2.1  of  this 
appendix.  Note  that  the  annual  mean  from 
site  #3  in  year  2  and  the  annual  mean  from 
site  #4  in  year  3  do  not  meet  the  75  percent 
data  completeness  criteria.  Assuming  the  38 
percent  data  completeness  represents  a 
quarter  with  fiewer  than  11  samples,  site  #3 
in  year  2  does  not  meet  the  minimum  data 
completeness  requirement  of  1 1  samples  in 
each  quarter.  The  site  is  therefore  excluded 


from  the  calculation  of  the  spatial  mean  for 
year  2.  However,  since  the  spatial  mean  for 
year  3  is  above  the  level  of  the  standard  and 
the  minimum  data  requirement  of  1 1  samples 
in  each  quarter  has  been  met.  the  annual 
mean  from  site  #4  in  year  3  is  included  in 
the  calculation  of  the  spatial  mean  for  year 
3  and  in  the  calculation  of  the  3-year  average. 
The  3-year  average  is  rounded  to  14.4  ng/m^, 
indicating  that  this  area  meets  the  annual 
PMj  5  standard. 

Table  2.— Results  From  Equations  1  and  2 


Example  2 — Area  Viith  Two  Monitors  at  the 
Same  Location  That  Meets  the  Primary 
Annual  PMz-.  Standard. 

a.  In  an  area  designated  for  spatiaJ 
averaging,  six  designated  monitors,  with  two 
monitors  at  the  same  location  (*5  and  #6), 
recorded  data  in  a  particular  3-year  f)eriod. 
Using  Equations  1  and  2.  the  annual  means 
for  PM2  5  are  calculated  for  each  year.  The 
following  table  can  be  created  from  the 
results. 


Annual  mean  (jig/m^) 

Site«1 

Site«2 

Site*3 

Site  #4 

Site«5 

S«te«6 

r     — 
Average  of 
#5and«6 

Spatiai 
mean 

Year  1  

12.9 
14.5 
14.4 

9.9 
13.3 
12.4 

12.6 
12.2 
11.5 

11.1 

10.9 

9.7 

14.5 
16.1 
12.3 

14.6 
16.0 
12.1 

14.55 
16.06 
12.20 

12  21 

Year  2  

13  39 

Year  3 

12  04 

3- Year  mean  ...... . 

12  55 

b.  The  annual  means  for  sites  #5  and  #6  are 
averaged  together  using  Equation  4  before  the 
spatial  average  is  calculated  using  Equation 
3  since  they  are  in  the  same  location.  The  3- 
year  mean  is  rounded  to  12.6  ug^m^. 
indicating  that  this  area  meets  the  annual 
PM2.5  standard. 


Example  3 — Area  With  a  Single  Monitor  That 
Meets  the  Primary  Annual  PM2  j  Standard. 

a.  Given  data  from  a  single  monitor  in  an 
area,  the  calculations  are  as  follows.  Using 
Equations  1  and  2,  the  annual  means  for 
PM2  5  are  calculated  for  each  year.  If  the 


annual  means  are  10.28, 17.38,  and  12.25  pg/ 
m',  then  the  3-year  mean  is: 


x  =  (l/3)x(10.28 -I- 17.38  + 12.25)  =  13.303 /i^/m- 


b.  This  value  is  rounded  to  13.3,  indicating 
that  this  area  meets  the  annual  PM2  3 
standard. 

2.6  Equations  for  the  24-Hour  PM2.5 
Standard. 

(a)  When  the  data  for  a  particular  site  and 
year  meet  the  data  completeness 
requirements  in  section  2.2  of  this  apptendix, 
calculation  of  the  98*  percentile  is 
accomplished  by  the  following  ste|>s.  All  the 
daily  values  from  a  particular  site  and  year 
comprise  a  series  of  values  (xi,  X2,  xj Xn), 


that  can  be  sorted  into  a  series  where  each 
number  is  equal  to  or  larger  than  the 

preceding  number  (x,i|,  X|2i,  Xoi x,„)).  In 

this  case,  X{i|  is  the  smallest  number  and  X(„| 
is  the  lai^gest  value.  The  98*  percentile  is 
found  frtim  the  sorted  series  of  daily  values 
which  is  ordered  from  the  lowest  to  the 
highest  number.  Compute  (0.98)  x  (n)  as  the 
number  "i.d",  where  "i"  is  the  integer  part 
of  the  result  and  "d"  is  the  decimal  part  of 
the  result.  The  98*  percentile  value  for  year 
y,  Po98.  y,  is  given  by  Equation  6: 


Equation  6 


^0.98,,  -  ^[«+lJ 


where: 

Po98.y  =  98*  percentile  for  year  y; 

X),*  I)  =  the  (i-fl)*  number  in  the  ordered 
series  of  numbers;  and 

i  =  the  integer  part  of  the  product  of  0.98  and 
n. 
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(b)  The  3-year  average  98"^  percentile  is 
then  calculated  by  averaging  the  annual  gS'" 
percentiles: 

Equation  7 


"OM,)- 


'o.98  - 


y=\ 


(c)  The  3-year  average  98*  percentile  is 
rounded  according  to  the  conventions  in 
section  2.3  of  this  appendix  before  a 
comparison  with  the  standard  is  made. 

Example  4 — Ambient  Monitoring  Site  With 
Every-Day  Sampling  That  Meets  the  Primary 
24-Hour  PMi.,  Standard. 

a.  In  each  year  of  a  particular  3  year  period, 
varying  numbers  of  daily  PM25  values  (e.g., 

Tabte  3.— Ordered  Monrtoring  Data  For  3  Years 


281,  304.  and  296)  out  of  a  possible  365 
values  were  recorded  at  a  particular  site  with 
the  following  ranked  values  (in  fig/m^): 


Year  1 

Year  2 

Years 

jrank 

Xj  value 

jrank 

Xj  value 

jrank 

Xj  value 

275 
276 
277 

57.9 
59.0 
62.2 

296 

297 
298 

54.3 
57.1 
63.0 

290 
291 
292 

66.0 
68.4 
69.8 

b.  Using  Equation  6,  the  98*  percentile 
values  for  each  year  are  calculated  as  follows: 


0.98  X  281  =  275.38  =>  1  + 1  =  276  =>  Pqm.i  =  -^(276]  =  59.0^ /  m 


0.98  X  304  =  297.92  => i  + 1  =  298  =>  Po.98,2  =  ^[298]  =  ^^O/ig / m^ 


0.98  X  2%  =  290.07  =>  i  + 1  =  291 


'0.98.3  =-^(2911  =  68'^ /«^'" 


c.  1.  Using  Equation  7,  the  3-year  average 
98*  percentile  is  calculated  as  follows: 


'0.98  - 


59.0  +  63.0-1-68.4 


=  63.46|ig  /  m',  which  rounds  to  63/ig  /  m 


2.  Therefore,  this  site  meets  the  24-hour 
PM2  5  standard. 
3.0  Comparisons  with  the  PM,o  Standards. 

3.1  Annual  PM,o  Standard. 

(a)  The  annual  PMio  standard  is  met  when 
the  3-year  average  of  the  annual  mean  PMio 
concentrations  at  each  monitoring  site  is  less 
than  or  equal  to  50  Hg/mV  The  3 -year  average 
of  the  annual  means  is  determined  by 
averaging  quarterly  means  to  obtain  annual 
mean  PMio  concentrations  for  3  consecutive, 
complete  years  at  each  monitoring  site.  The 
steps  can  be  summarized  as  follows; 

(1)  Average  24-hGur  measurements  to 
obtain  a  quarterly  mean. 

(2)  Average  quarterly  means  to  obtain  an 
annual  mean. 

(3)  Average  annual  means  to  obtain  a  3- 
year  mean. 

(b)  For  the  annual  PMm  standard,  a  year 
meets  data  completeness  requirements  when 
at  least  75  pjercent  of  the  scheduled  sampling 
days  for  each  quarter  have  valid  data. 
However,  years  with  high  concentrations  and 
more  than  a  minimal  amount  of  data  (at  least 
11  samples  in  each  quarter)  shall  not  be 
ignored  just  because  they  are  comprised  of 


quarters  with  less  than  complete  data.  Thus, 
in  computing  the  3-year  average  annual  mean 
concentration,  years  containing  quarters  with 
at  least  11  samples  but  less  than  75  pjercent 
data  completeness  shall  be  included  in  the 
computation  if  the  annual  mean 
concentration  (rounded  according  to  the 
conventions  of  section  2.3  of  this  appendix) 
IS  greater  than  the  level  of  the  standard. 

(c)  Situations  may  arise  in  which  there  are 
compelling  reasons  to  retain  years  containing 
quarters  which  do  not  meet  the  data 
completeness  requirement  of  75  percent  or 
the  minimum  number  of  11  samples.  The  use 
of  less  than  complete  data  is  subject  to  the 
approval  of  the  appropriate  Regional 
Administrator. 

(d)  The  equations  for  calculating  the  3-year 
average  annual  mean  of  the  PMio  standard 
are  given  in  section  3.5  of  this  appendix. 

3.2  24-Hour  PM,o  Standard. 

(a)  The  24-hour  PMio  standard  is  met  when 
the  3-year  average  of  the  annual  99* 
percentile  values  at  each  monitoring  site  is 
less  than  or  equal  to  150  Mg/m'.  This 
comparison  shall  be  based  on  3  consecutive, 
complete  years  of  air  quality  data.  A  year 


meets  data  completeness  requirements  when 
at  least  75  percent  of  the  scheduled  sampling 
days  for  each  quarter  have  valid  data. 
However,  years  with  high  concentrations 
shall  not  be  ignored  just  because  they  are 
comprised  of  quarters  with  less  than 
complete  data.  Thus,  in  computing  the  3-year 
average  of  the  annual  99*  percentile  values, 
years  containing  quarters  with  less  than  75 
percent  data  completeness  shall  be  included 
in  the  computation  if  the  annual  99* 
percentile  value  (rounded  according  to  the 
conventions  of  section  2.3  of  this  appendix) 
is  greater  than  the  level  of  the  standard. 

(b)  Situations  may  arise  in  which  there  are 
compelling  reasons  to  retain  years  containing 
quarters  which  do  not  meet  the  data 
completeness  requirement.  The  use  of  less 
than  complete  data  is  subject  to  the  approval 
of  the  appropriate  Regioned  Administrator. 

(c)  The  equation  for  calculating  the  3-year 
average  of  the  annual  99*  percentile  values 
is  given  in  section  2.6  of  this  appendix. 

3.3  Rounding  Conventions.  For  the  aimual 
PMio  standard,  the  3-year  average  of  the 
aimual  PMio  means  shall  be  rounded  to  the 
nearest  1  MS^m^  (decimals  0.5  and  greater  are 
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rounded  up  to  the  next  whole  number,  and 
any  decimal  less  than  0.5  is  rounded  down  . 
to  the  nearest  whole  number).  For  the  24- 
hour  PMio  standard,  the  3-year  average  of  the 
annual  99*  percentile  values  of  PMio  shall  be 
rounded  to  the  nearest  10  fig/m^  (155  ng/m' 
and  greater  would  be  rounded  to  160  j»g/m' 
and  154  ng/m^  and  less  would  be  rounded  to 
150  ng/m'). 

3.4  Monitoring  Considerations.  Section 
58.13  of  this  chapter  specifies  the  required 
minimum  frequency  of  sampling  for  PMio- 
Exceptions  to  the  specified  sampling 
frequencies,  such  as  a  reduced  frequency 
during  a  season  of  expected  low 
concentrations,  are  subject  to  the  approval  of 
the  appropriate  Regional  Administrator.  For 
making  compMuisons  with  the  PMio  NAAQS, 
all  sites  meeting  applicable  requirements  in 
p>art  58  of  this  chapter  would  be  used. 

3.5  Equations  for  the  Annual  PMio 
Standard. 

(a)  An  annual  arithmetic  mean  value  for 
PMio  is  determined  by  first  averaging  the  24- 
hour  values  of  a  calendar  quarter  using  the 
following  equation: 


Equation  8 


"«  .=1 

where: 

Xq.y  =  the  mean  for  quarter  q  of  year  y: 

n,,  =  the  number  of  monitored  values  in  the 
quarter:  and 

Xj^.y  =  the  i*  value  in  quarter  q  for  year  y. 

(b)  The  following  equation  is  then  to  be 
used  for  calculation  of  the  annual  mean: 

Equation  9 


-  =lv  - 


«=1 

where: 

Xy  =  the  annual  mean  concentration  for  year 
y,  {y=l,  2,  or  3);  and 

x,^  =  the  mean  for  a  quarter  q  of  year  y. 


(c)  The  3-year  average  of  the  annual  means 
is  calculated  by  using  tbe  following  equation: 

Equation  10 


_      1^_ 

■5  y=l 

where: 

X  :=  the  3-year  average  of  the  annual  means; 
and 

jc,  =  the  annual  mean  for  calendar  year  y. 

Example  5 — Ambient  Monitoring  Site  That 
Does  Not  Meet  the  Annual  PMio  Standard. 

a.  Given  data  from  a  PM,o  monitor  and 
using  Equations  8  and  9.  the  annual  means 
for  PMio  are  calculated  for  each  year.  If  the 
annual  means  are  52.42,  82.17,  and  63.23  ng/ 
m'.  then  the  3-year  average  annual  mean  is: 


jE  =  (l/3)  X  (52.42  +  82.17  +  63.23)  =  65.94,  which  is  rounded  to  66 /ig/m^ 


b.  Therefore,  this  site  does  not  meet  the 
aimual  PMio  standard. 

3.6  Equation  for  the  24-Hour  PMio 
Standard. 

(a)  When  the  data  for  a  particular  site  and 
year  meet  the  data  completeness 
requirements  in  section  3.2  of  this  appendix, 
calculation  of  the  99*  p>ercentile  is 
accomplished  by  the  following  steps.  All  the 
daily  values  from  a  particular  site  and  year 
comprise  a  series  of  values  (xi,  X2,  X3, ...,  x„) 
that  can  be  sorted  into  a  series  where  each 
number  is  equal  to  or  larger  than  the 
preceding  number  (X{i),  X(2|,  X|3|. ...,  X|n]).  In 
this  case,  X|i|  is  the  smallest  number  and  x[nl 
is  the  largest  value.  The  99*  pjercentile  is   • 
found  from  the  sorted  series  of  daily  values 
which  is  ordered  from  the  lowest  to  the 
highest  number.  Compute  (0.99)  x  (n)  as  the 
number  "i.d",  where  "i"  is  the  integer  part 


of  the  result  and  "d"  is  the  decimal  part  of 
the  result.  The  99*  pjercentile  value  for  year 
y,  Po99.y  is  given  by  Equation  11: 

Equation  11 

Po.99,y  ~^(i+l] 

where: 

Po  99.y  =  the  99*  percentile  for  year  y; 

X(,  + 1]  =  the  (i+1)*  number  in  the  ordered 
series  of  numbers;  and 

i  =  the  integer  pait  of  the  product  of  0.99  and 
n. 

(b)  The  3-year  average  99*  pjercentile  value 
is  then  calculated  by  averaging  the  annual 
99*  pjercentiles: 


Equation  12 


IP. 

y=i 


99.y 


^0.99  - 


(c)  The  3-year  average  99*  percentile  is 
rounded  according  to  the  conventions  in 
section  3.3  of  this  appendix  before  a 
comparison  with  the  standard  is  made. 

Example  6 — Ambient  Monitoring  Site  With 
Sampling  Every  Sixth  Day  Thai  Meets  the 
Primary  24-Hour  PMtc  Standard. 

a.  In  each  year  of  a  particular  3  year  period, 
varying  numbers  of  PMio  daily  values  (e.g., 
110.  98,  and  100)  out  of  a  possible  121  daily 
values  were  recorded  at  a  particular  site  with 
the  following  ranked  values  (in  Mg/m^): 


Table  4.— Ordered  Monitoring  Data  For  3  Years 


Yean 

Year  2 

Year  3 

j  rank 

Xj  value 

i  rank 

Xj  value 

j  rank 

Xj  value 

10B 
100 
110 

120 
128 
130 

96 
07 
96 

143 

148 

150 

96 
99 

100 

140 
144 

147 

b.  Using  Equation  11,  the  99*  percentile 
values  for  each  year  are  calculated  as  follows: 


0.99  X  110-108.9  =>j  +  l  =  109=>Po.99,i=-^(io9l  =  '^'«^'"^ 


0.99  X  98  -  97.02  =>  j  -t- 1  =  98  =>  Po.99.2  =  -^1981  =  •  ^O/ig  /  m^ 
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0.99  X  100  -  99  =>  1  +  1  =  100  =>  Pq.w^  =  X,,o(,j  =  Ul/ig/m^ 


c.  1.  Using  Equation  12,  the  3-year  average 
99^  percentile  is  calculated  as  follows: 


128  +  50  +  147     ,,,^       ,3         _,       ,,^      ,3 
=  141.7  lig/m   rounds  to  140/ig/in  . 


2.  Therefore,  this  site  meets  the  24-hour 

PMif!  standard. 

[FR  Doc.  97-18577  Filed  7-17-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 

[AD-FRL-6725-4] 

National  Ambient  Air  Quality 
Standards  for  Particulate  Matter 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule;  availability  of 
supplemental  information  and  request 
for  comments. 

SUMMARY:  EPA  is  announcing  the 

availability  of  certain  laboratory  and 
field  test  data,  and  related  reports 
associated  with  the  development  of  the 
reference  method  (Appendix  L  of  40 
CFR  part  50)  for  measuring  PM2.5  in  the 
ambient  air  Because  these  data  were 
collected,  by  necessity,  during  and  after 
the  close  of  the  public  comment  period 
on  the  proposed  revisions  to  the 
national  ambient  air  quality  standards 
for  particulate  matter  and  thus,  were  not 
available  for  placement  in  Docket  No. 
A-95-54  until  late  in  the  rulemaking 
process,  EPA  is  announcing  a 
supplemental  comment  period  for  the 
limited  purpose  of  taking  comments  on 
these  field  and  laboratory  test  results 
only 

DATES:  Written  comments  must  be 
received  on  or  before  August  18,  1997. 
ADDRESSES:  Submit  written  comments 
(duplicate  copies  preferred)  to:  Office  of 
Air  and  Radiation  Docket  and 
Information  Center  (6102),  Attn:  Docket 
No  A-95-54,  Environmental  Protection 
Agencv.  401  M  St.,  SW  ,  Washington, 
DC  20460 

FOR  FURTHER  INFORMATK)N  CONTACT:  John 
H.  Haines.  MD-15.  Air  Quality 
Strategies  and  Standards  Division, 
Office  of  Air  Quahty  Planning  and 
Standards,  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 
27711,' telephone:  (919)  541-5533,  e- 
mail:  haines.john@epamajl.epa.gov  or 
Neil  Hi  Frank.  MD-14.  Emissions, 
Monitoring  and  Analysis  Division, 
Office  of  Air  Quality  Planning  and 
Standards,  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC 


27711.  telephone:  (919)  541-5560,  e- 
mail:  frank.neil@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION:  Elsewhere 
in  today's  issue  of  the  Federal  Register, 
EPA  is  publishing  the  final  rule  (FRL- 
5725-2)  revising  the  national  ambient 
air  quality  standards  for  particulate 
matter.  In  Unit  VI. B.  (Appendix  L — New 
Reference  Method  for  PM2.5)  of  the 
preamble  to  the  final  rule,  EPA 
concluded  that  the  proposed  design  and 
performance  specifications  for  the 
reference  sampler,  with  modifications 
described  in  the  final  rule,  will  achieve 
the  design  objectives  set  forth  in  the 
proposal.  Accordingly,  EPA  has  adopted 
the  sampler  and  other  method 
requirements  specified  in  the  revised 
Appendix  L  as  the  reference  method  for 
measuring  PM2J  in  the  ambient  air.  As 
discussed  in  the  preamble  to  the  final 
rule,  a  series  of  field  tests  were 
performed  using  prototype  samplers 
manufactured  in  accordance  with  the 
proposed  design  and  performance 
specifications.  The  results  of  these  field 
tests  confirmed  that  the  prototype 
samplers  perform  in  accordance  with 
design  expectations.  Operational 
experience  gained  through  these  field 
tests  did,  however,  identify  the  need  for 
minor  modifications  as  discussed  in  the 
preamble  to  the  final  rule.  As  explained 
in  that  preamble,  EPA  made  other 
modifications  to  the  proposed  design 
and  performance  specification  in 
response  to  public  comment.  As  part  of 
this  process,  EPA  performed  laboratory 
tests  to  ensiue  that  the  modifications 
achieved  the  intended  objective.  While 
the  results  of  the  field  and  laboratory 
tests  were  largely  confirmatory  in  nature 
and  did  not  indicate  a  need  to  alter  the 
basic  design  and  performance 
specifications,  they  did  identify  areas 
that  needed  further  refinement.  Given 
that  these  tests  were  performed,  by 
necessity,  during  and  after  the  close  of 
the  pubUc  comment  period  and  because 
the  results  were  not  available  for 
placement  in  the  docket  until  late  in  the 
rulemaking  process,  the  preamble  to  the 
final  rule  announced  that  a 
supplemental  comment  period  would  be 
held  for  the  limited  piupose  of  taking 
conmients  on  these  field  and  laboratory 


tests  results.  The  following  documents 
present  the  results  of  the  field  and 
laboratory  tests  and  associated  analyses 
that  EPA  considered,  as  discussed  in 
Unit  VLB.  of  the  preamble  to  the  final 
rule,  in  making  minor  modifications  or 
other  refinements  to  the  proposed 
reference  method  for  measuring  PM2.S  in 
the  ambient  air.  The  documents  are: 

1 .  Adaptation  of  the  Low-Flowrate, 
PMio.  Dichotomous  Sampler  Inlet  to 
Fine  Particle  Collection. 

2.  Filter  Temperature  Specification 
Report. 

3.  Flow  Rate  Specification  Report. 

4.  Laboratory  and  Field  Evaluation  of 
FRM  Sampler  Report. 

5.  Prototype  PM2.5  Federal  Reference 
Method  Field  Studies  Report. 

These  documents  have  been  entered 
into  Docket  No.  A-95-54  and  are 
available  for  inspection  and  copying  at 
the  Office  of  Air  and  Radiation  Docket 
and  Information  Office  at  the  address  in 
"ADDRESSES"  at  the  beginning  of  this 
document.  Copies  may  also  be  obtained 
bv  contacting  Neil  H.  Frank  at  the 
address  in  "FOR  FURTHER 
INFORMATION  CONTACT. "  It  is 
emphasized  that  this  supplemental 
comment  period  is  for  the  limited 
purpose  of  taking  comment  on  the 
documents  specified  in  this  document 
only.  Comments  on  the  reference 
method  for  PM2.5  that  go  beyond  the 
scope  of  these  specific  documents  will 
not  be  considered.  Upon  close  of  the 
supplemental  comment  period,  EPA 
will  consider  the  comments  received 
and  decide  whether  any  further  action 
is  appropriate. 

List  of  Subfects  in  40  CFR  Part  50 

Enviroiunental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Sulfur  oxides. 

(Authority:  Sees.  108  and  109,  Clean  Air 
Act,  as  amended  (42  U.S.C.  7408,  7409)). 

Dated:  July  16,  1997, 

Carol  M.  Bro%raer, 

Administrator. 

[FR  Doc.  97-18578  Filed:  7-17-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  S3  and  58 

[AD-FRL-5725-6] 
RIN  2060-AE66 

Revised  Requirements  for  Designation 
of  Reference  and  Equivalent  IMethods 
for  PM2  s  and  Ambient  Air  Quality 
Surveillance  for  Particulate  Matter 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTKM:  Final  rule. 

SUftlMARY:  This  final  rule  revises  the  40 
CFR  part  58  ambient  air  quality 
surveillance  regulations  to  include 
provisions  for  PM2  5  (particulate  matter 
with  an  aerodynamic  diameter  less  than 
or  equal  to  a  nominal  2.5  micrometers), 
as  measured  by  a  new  reference  method 
being  published  in  40  CFR  part  50, 
Appendix  L,  elsewhere  in  this  issue  of 
the  Federal  Register  or  by  an  equivalent 
method  designed  in  accordance  with 
requirements  being  promulgated  in  40 
CFR  part  53.  In  addition,  this  rule  also 
revises  existing  ambient  air  quality 
monitoring  requirements  for  PMio 
(particles  with  an  aerodynamic  diameter 
less  than  or  equal  to  10  micrometers). 
These  revisions  address  network  design 
and  siting,  quality  assurance  (QA)  and 
quality  control  (QC),  operating 
schedule,  network  completion,  system 
modifications,  data  reporting,  and  other 
monitoring  subjects. 
EFFECTIVE  DATE:  This  regulation  is 
effective  September  16,  1997. 
ADDRESSES:  All  comments  received 
relative  to  this  rule  have  been  placed  in 
Docket  A-96-51,  located  in  the  Air 
Docket  (LE-131),  Environmental 
Protection  Agency,  401  M  St.,  SW., 
Washington,  EX:  20460.  The  docket  may 
be  insf)ected  between  8  a.m.  and  5:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  A  reasonable  fee  may  be 
charged  for  copying. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  Brenda 
Millar  (MD-14),  Monitoring  and  Quality 
Assurance  Group,  Emissions 
Monitoring,  and  Analysis  Division, 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  Telephone:  (919)  541-5651,  e- 
mail:  millar.brenda@email.epa.gov.  For 
technical  information,  contact  Neil 
Frank  (MD-14),  Monitoring  and  Quality 
Assurance  Group,  Emissions, 
Monitoring,  and  Analysis  Division, 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  Telephone:  (919)  541-5560. 
SUPPLEMENTARY  INFORMATION: 
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n.  Introductioii 

A.  Revision  to  the  Particulate  Matter 
NAAQS 

Elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  announced  revisions  to 
the  national  ambient  air  quality 
standards  (NAAQS)  for  particulate 
matter  (PM).  In  that  document  EPA 
amends  the  current  suite  of  PM 
standards  by  adding  PM2.S  standards 
and  by  revising  the  form  of  the  current 
24-hour  PMio  standard.  Specifically, 
EPA  is  adding  two  primary  PM2.5 
standards  set  at  15  ^m^.  annual  mean, 
and  65  (ig/m^.  24-hour  average.  The 
annual  PM2.5  standard  would  be  met 
when  the  3-year  average  of  the  annual 
arithmetic  mean  PM2.3  concentrations  is 
less  than  or  equal  to  15  lig/m^  from 
single  or  multiple  community-oriented 
monitors  in  accordance  with  40  CFR 
part  50,  Appendix  K  and  requirements 
set  forth  in  this  final  rule.  The  24-hour 
PM2.S  standard  would  be  met  when  the 
3-year  average  of  the  98th  percentile  of 
24-hour  PM2.5  concentrations  at  each 
population-oriented  monitor  within  an 
area  is  less  than  or  equal  to  65  ^g/m^. 

EPA  also  retained  the  current  annual 
PMio  standard  at  the  level  of  50  fig/m^ 
which  would  be  met  when  the  3-year 
average  of  the  annual  arithmetic  PMio 
concentrations  at  each  monitor  within 
an  area  is  less  than  or  equal  to  50  \ig/ 
m-*.  Further,  EPA  retained  the  current 
24-hour  PMio  standard  at  the  level  of 
150  ^g/m^,  but  revised  the  form  such 
that  the  standard  would  be  met  when 
the  3-year  average  of  the  99th  percentile 
of  the  monitored  concentrations  at  the 
highest  monitor  in  an  area  is  less  than 
or  equal  to  150  ^g/m3. 

In  the  part  50  mial  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  EPA  is  also  revising  the 
ciurent  secondary  standards  for  PM  by 
making  them  identical  to  the  suite  of 
primary  standards.  The  suite  of  PM2.5 
and  PMio  standards,  in  conjunction 
with  the  establishment  of  a  regional 
haze  program  under  section  169 A  of  the 
Clean  Air  Act  (the  Act),  are  intended  to 
protect  against  PM-related  welfare 
effects  including  soiling  and  materials 
damaee  and  visibility  impairment. 

As  discussed  in  the  part  50  final  rule 
for  the  PM  NAAQS,  the  PM2.5  standards 
are  intended  to  protect  against 
exposiu^s  to  fine  particulate  pollution, 
while  the  PMio  standards  are  intended 
to  protect  against  coarse  fraction 
particles  as  measured  by  PMio. 

For  PM2.5.  the  annual  standard  is 
intended  to  protect  against  both  long- 
and  short-term  exposures  to  fine  particle 
pollution.  Under  this  approach,  the 
PM2  5  24-hour  standard  would  serve  as 
a  supplement  to  PM2^  annual  standard 
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to  provide  additional  protection  against 
days  with  high  PM2.S  concentrations, 
localized  "hot  spots,"  and  risks  arising 
from  seasonal  emissions  that  would  not 
be  well  controlled  by  a  national  annual 
standard. 

In  specifying  that  the  calculation  of 
the  annual  arithmetic  mean  for  an  area 
(for  purposes  of  comparison  to  level  of 
PM2.5  annual  standard)  should  be 
accomplished  by  comparing  the  annual 
mean  from  a  community-oriented 
monitor  that  is  representative  of  average 
community-wide  exposure,  or  averaging 
the  annual  arithmetic  means  derived 
from  multiple,  community-oriented 
monitoring  sites,  EPA  took  into  account 
several  factors.  As  discussed  in  the  part 
50  final  rule,  many  of  the  community- 
oriented  epidemiologic  studies 
examined  in  this  review  used  spatial 
averages,  when  multiple  monitoring 
sites  were  available,  to  characterize 
area-wide  PM  exposure  levels  and 
associated  public  health  risk.  In  those 
studies  that  used  only  one  monitoring 
location,  the  selected  site  was  chosen  to 
represent  community-wide  exposures, 
not  the  highest  value  likely  to  be 
experienced  within  the  commimity. 
Because  the  annual  PM2.S  standard  is 
intended  to  reduce  aggregate  population 
risk  from  both  long-  and  short-term 
exposiu«s  by  lowering  the  broad 
distribution  of  PM  concentrations  across 
the  conununity,  an  annual  standard 
based  on  monitoring  data  reflecting 
average  community  wide  exposure 
would  better  reflect  area-wide  PM2.5 
exposure  levels  and  associated  health 
risks  than  would  a  standard  based  on 
concentrations  from  a  single  monitor 
with  the  highest  measured  values  in  the 
area.  The  concept  of  average  commimity 
exposures  is  not  appropriate  for  PMio 
because  the  spatial  distribution  of 
coarse  particles  is  different  and  tends  to 
be  more  localized  in  its  behavior. 

Finally,  under  the  policy  approach 
presented  in  the  part  50  final  rule,  the 
24-hobr  PM2.5  standard  is  intended  to 
supplement  an  annual  PM2.S  standard 
by  providing  protection  against  peak 
24-hoiu'  concentrations  arising  from 
situations  that  would  not  be  well- 
controlled  by  an  annual  standard. 
Accordingly,  the  24-hour  PM2.5 
standard  will  be  based  on  the  single 
population-oriented  monitoring  site 
wfthin  a  monitoring  planning  area  with 
the  highest  measured  values. 

In  H'A's  judgment,  an  annual  PM2.5 
standard  based  on  monitoring  data 
representative  of  community  average  air 
quality,  established  in  conjunction  with 
a  24-bour  standard  based  on  the 
population-oriented  monitoring  site 
with  the  highest  measured  values,  will 
provide  the  most  appropriate  target  for 


reducing  area-wide  population  exposure 
to  fine  particle  polluUon  and  will  be 
most  consistent  with  the  underlying 
epidemiological  data  base. 

B.  Air  Quality  Monitoring  Requirements 

A  new  Federal  Reference  Method 
(FRM)  for  PM2.3  is  promulgated  in  a  new 
Appendix  L  to  40  CFR  part  50.  Section 
319  of  the  Act  requires  that  uniform 
criteria  be  followed  when  measiuing 
ambient  air  quality.  To  satisfy  these 
requirements,  EPA  established 
procedures  on  February  10. 1975.  in  40 
CFR  part  53  for  the  determination  and 
designation  of  reference  or  equivalent 
monitoring  methods  (40  FR  7049). 
Accordingly,  new  provisions  are  added 
to  40  CFR  part  53  so  that  each  reference 
method  for  PM2.S.  based  on  a  particular 
sampler,  will  be  formally  designed  as 
such  by  EPA.  Similarly,  samplers 
demonstrated  as  equivalent  to  the  FRM 
can  also  be  designated.  Furthermore, 
section  110(a)(2)(C)  of  the  Act  requires 
ambient  air  quality  monitoring  for 
purposes  of  the  State  Implementation 
Plans  (SIPs)  and  for  reporting  data 
quality  to  EPA.  Uniform  criteria  to  be 
followed  when  measuring  air  quality 
and  provisions  for  daily  air  pollution 
index  reporting  are  required  by  section 
319  of  the  Act.'  To  satisfy  these 
requirements,  on  May  10,  1979  (44  FR 
27558),  EPA  established  40  CFR  part  58 
which  provided  detailed  requirements 
for  air  quality  monitoring,  data 
reporting,  and  siu^^eillance  for  all  of  the 
pollutants  for  which  national  ambient 
air  quality  standards  have  been 
established  (criteria  pollutants). 
Provisions  were  promulgated 
subsequently  for  PM  measured  as  PMio 
on  July  1,  1987  (52  FR  24740); 
provisions  for  PM2.S  are  published  in 
this  final  rule. 

On  December  13,  1996,  these  rules 
were  proposed  in  the  Federal  Register 

as  amendments  to  40  CFR  parts  53  and 
58.  The  intent  of  the  monitoring  method 
designations  and  air  quality  siuveillance 
requirements  being  promulgated  today 
are  to  establish  a  revised  particulate 
matter  monitoring  network  that  will 
produce  air  quality  data  utilizing 
uniform  criteria  for  the  purpose  of 
comparison  to  the  revised  primary  and 
secondary  PM  NAAQS  and  to  facilitate 
implementation  of  a  forthcoming 
regional  haze  program.  The  effective 
date  of  today's  monitoring  regulation  is 
September  16,  1997. 


'EPA  intends  to  develop  and  propose  for  public 
conuneDt  a  revised  Pollutant  Standards  Index  that 
will  address  PM2J  as  well  as  PMio,  at  a  later  date. 


m.  Discussion  of  Regulatory  Revisions 
and  Ma)or  Comments  on  40  CFR  Fart 
53 

A.  Designation  of  Reference  and 
Equivalent  Methods  for  PM2.5 

Provisions  for  EPA  designation  of 
reference  and  equivalent  methods  for 
PMio  and  gaseous  criteria  pollutants 
have  been  previously  established  and 
are  set  forth  in  40  CFR  part  53.  On 
December  13.  1996,  EPA  proposed  to 
amend  part  53  to  add  new  provisions  to 
govern  designation  of  reference  and 
equivalent  method  for  PM2.5.  The 
December  13th  notice  proposed  new, 
detailed  sampler  testing  and  other 
requirements  that  would  apply  to 
candidate  reference  and  equivalent 
PM2  5  methods  and  describes  how  EPA 
proposed  to  determine  whether  a 
candidate  method  should  be  designated 
as  either  a  reference  or  equivalent 
method.  The  notice  further  solicited 
public  comments  on  the  proposed  new 
provisions.  Those  provisions,  modified 
somewhat  based  on  the  public 
comments  received,  are  being 
promulgated  today  as  amended  part  53. 

As  for  the  other  criteria  air  pollutants, 
reference  methods  for  PM2  5  are 
intended  to  provide  for  uniform, 
reproduceable  measurements  of  PM2 ; 
concentrations  in  ambient  air  to  serve  as 
a  measiuBment  standard  for  the  primary 
purpose  of  making  comparisons  to  the 
NAAQS.  Equivalent  methods  for  PM2.5 
allow  for  the  consideration  and 
introduction  of  new  and  innovative 
PM2.S  measiuement  technologies  for  this 
same  purpose,  provided  such  new 
technologies  can  be  shown  to  provide 
PM2.5  measurements  comparable  to 
reference  measurements  imder  a  variety 
of  typical  monitoring  conditions. 

B.  Reference  Method  Designation 
Requirements 

The  new  reference  method  for  PM2.5. 
described  in  40  CFR  part  50,  Appendix 
L  contains  a  combination  of  design  and 
performance  specifications  to  define  the 
reference  method  PM2.J  sampler.  The 
performance-based  specifications  for  the 
reference  method  sampler  allow 
manufactiu^rs  to  design  and  fabricate 
different  samplers  that  would  meet  all 
reference  method  requirements. 
Accordingly,  multiple  PM2.5  reference 
methods  are  expected  to  become 
available  from  several  manufoctxuers,  as 
is  the  case  for  reference  methods  for 
PMio  and  most  gaseous  criteria 
pollutants.  Each  reference  method  for 
PM2.3,  based  on  a  particular  sampler, 
will  be  formally  designated  as  such  by 
EPA  under  the  new  provisions  added  to 
40  CFR  part  53. 
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The  requirements  for  designation  of 
PM:  5  reference  methods  are  set  forth  in 
subparts  A  and  E  of  40  CFR  part  53. 
These  requirements  include  specific 
tests  to  show  conformance  with  all 
design  and  performance  specifications, 
an  operational  field  precision  test,  a 
comprehensive  operation/instruction 
manual,  and  documentation  of  an 
adequate  manufacturing  and  testing 
quality  system.  Subpart  A.  which  has 
been  amended  to  add  provisions  for 
PM2  5  methods,  sets  forth  the  general 
requirements  for  both  reference  and 
equivalent  methods  and  for  the  process 
under  which  applications  are  submitted 
and  reference  and  equivalent  method 
are  designated.  New  subpart  E,  which  is 
devoted  exclusively  to  PM2.5  methods, 
describes  the  test  procedures  and 
related  requirements  for  candidate 
reference  methods. 

C.  Equivalent  Method  Designation 
Requirements 

The  requirements  for  designation  of 
equivalent  methods  for  PM2  5  are  also 
set  forth  in  amended  part  53.  The 
general  requirements  are  set  forth  in 
subpart  A.  All  candidate  equivalent 
methods  are  subject  to  the  field  tests  for 
operational  precision  and  comparability 
to  reference  method  measurements, 
which  are  specified  in  subpart  C.  Both 
subparts  A  and  C  have  been  amended  to 
include  the  provisions  for  PM2  5 
methods. 

To  minimize  the  number  and  extent 
of  performance  tests  to  which  candidate 
equivalent  methods  must  be  subjected, 
three  classes  of  equivalent  methods  are 
defined. 

Class  I  equivalent  methods  are  based 
on  samplers  that  have  relatively  small 
deviations  from  the  specifications  for 
reference  method  samplers.  Therefore, 
in  addition  to  the  tests  and  other 
requirements  applicable  reference 
method  samplers,  candidate  Class  I 
equivalent  samplers  must  be  tested  only 
to  make  sure  that  the  modifications  do 
not  significantly  compromise  sampler 
performance.  The  additional  test 
requirements  for  most  Class  I  candidate 
equivalent  methods  are  a  test  for 
possible  loss  of  PM2  5  in  any  new  or 
modified  components  in  the  sampler 
inlet  upstream  of  the  sample  filter,  and 
the  field  testing  for  comparability  to 
reference  method  samplers.  These 
additional  tests  are  described  in 
subparts  E  and  C,  respectively. 

Class  II  equivalent  methods  include 
all  other  PM25  methods  that  are  based 
on  a  24-hour  integrated  filter  sample 
that  is  subjected  to  subsequent  moisture 
equilibration  and  gravimetric  mass 
analysis.  A  sampler  associated  with  a 
Class  II  equivalent  method  will 


generally  have  one  or  more  substantial 
deviations  from  the  design  or 
performance  specifications  of  the 
reference  method,  such  that  it  cannot 
qualify  as  a  Class  I  equivalent  method. 
These  samplers  may  have  a  different 
inlet,  a  different  particle  size  separator, 
a  different  volumetric  flow  rate,  a 
different  filter  or  filter  face  velocity,  or 
other  significant  differences.  More 
extensive  performance  testing  is 
required  for  designation  of  Class  II 
candidate  equivalent  methods,  with  the 
specific  tests  required  depending  on  the 
nature  and  extent  of  the  differences 
between  the  candidate  sampler  and  the 
specifications  for  reference  method 
samplers.  These  tests  may  include  a  full 
wind  txmnel  evaluation,  a  wind  tiuinel 
inlet  aspiration  test,  a  static  fractionaior 
test,  a  fracdonator  loading  test,  a 
volatility  test,  and  field  testing  against 
reference  method  samplers.  The  tests 
and  their  specific  applicability  to 
various  types  of  candidate  Class  n 
equivalent  method  samplers  are  set 
forth  in  the  new  subpart  F. 

Finally,  Class  IH  equivalent  methods 
include  any  candidate  PM2  5  methods 
that  cannot  qualify  as  either  Class  I  or 
Class  n.  This  class  includes  any  filter- 
based  integrated  sampling  method 
having  other  than  a  24-hour  PM2.5 
sample  collection  interval  followed  by 
moisture  equilibration  and  gravimetric 
mass.  More  importantly.  Class  III  also 
includes  filter-based  continuous  or 
semi-continuous  methods,  such  as  beta 
attenuation  instruments,  harmonic 
oscillating  element  instruments,  and 
other  complete  in  situ  monitor  types. 
Non-filter-based  methods  such  as 
nephelometry  or  other  optical 
instruments  will  also  fall  into  the  Class 
ni  category. 

The  testing  requirements  for 
designation  of  Class  III  candidate 
methods  are  the  most  stnngent,  because 
quantitative  comparability  to  the 
reference  method  will  have  to  be  shown 
under  various  potential  particle  size 
distributions  and  aerosol  composition. 
However,  because  of  the  variety  of 
measurement  principles  and  types  of 
methods  possible  for  Class  III  candidate 
equivalent  methods,  the  test 
requirements  must  be  individually 
selected  or  specifically  designed  or 
adapted  for  each  such  type  of  method. 
Therefore,  EPA  has  determined  that  it  is 
not  practical  to  attempt  to  develop  and 
explicitly  describe  the  test  procedures 
and  performance  requirements  for  all  of 
these  potential  Class  III  methods  a 
priori.  Rather,  the  specific  test 
procedures  and  performance 
requirements  applicable  to  each  Class  III 
candidate  method  will  be  determined  by 
EPA  on  a  case-by-case  basis  upon 


request,  in  coiuiection  with  each 
proposed  or  anticipated  application  for 
a  Class  ni  equivalent  method 
determination. 

D.  Proposed  Reference  and  Equivalent 
Method  Requirements 

The  proposed  changes  to  40  CFR  part 
53  to  provide  for  designation  of 
reference  and  equivalent  methods  for 
PM2  5  consisted  of  revisions  to  subparts 
A  £md  C,  and  new  subparts  E  and  F.  The 
proposed  revisions  to  subpart  A 
included  new  definitions  applicable  to 
PM2.S  methods  and  clarifications  of 
existing  definitions,  clarifications  of  the 
reference  and  equivalent  method 
designation  requirements  for  all 
pollutants  including  the  new  classes  of 
equivalent  methods  for  PM2.5,  and 
requirements  for  PM2.5  samplers  to  be 
manufactured  in  an  International 
Organization  for  Standardization  (ISO) 
9001 -registered  facility  (or  equivalent). 
Additional  proposed  changes  included 
clarifications  of  the  test  data  and  other 
information  required  to  be  submitted  in 
applications  for  a  reference  or 
equivalent  method  determination, 
clarification  of  requirements  for  product 
warranty  and  content  of  operation  or 
instruction  manuals,  an  increased  time 
limit  for  processing  applications;  and 
provisions  for  providing  EPA  with  a 
candidate  test  PM2  5  sampler  or  analyzer 
to  evaluate  in  connection  with  an 
application  for  reference  or  equivalent 
method  determination. 

Revisions  to  subpart  C  included  new 
procedures  and  specifications  for 
comparing  candidate  equivalent 
methods  for  PM2.5  to  reference  method 
samplers.  The  entirely  new  subpart  E 
described  the  technical  procedures  for 
testing  the  physical  (design)  and 
performance  characteristics  of  reference 
methods  and  Class  I  equivalent 
candidate  methods  for  PM2.5.  The  new 
subpart  F  described  the  procedures  for 
testing  the  performance  characteristics 
of  Class  n  equivalent  methods  for  PM2J. 

E.  Changes  to  the  Proposed  Method 
Designation  Requirements 

The  tests  of  the  design  and 
performance  characteristics  of  candidate 
samplers  for  designating  reference 
methods  as  well  as  equivalent  methods 
are  intimately  related  to  the 
specifications  for  reference  methods  in 
40  CFR  part  50,  Appendix  L.  Many  of 
the  concerns  expressed  by  conunenters 
regarding  the  reference  method  for  PM2.5 
in  40  CFR  part  50,  Appendix  L  also 
apply  to  some  of  the  provisions  of  part 
53.  Other  comments  were  more  directly 
concerned  with  the  provisions  of  40 
CFR  part  53,  and  these  comments  are 
summarized  in  this  unit. 


Federal  Register  /  Vol.  62,  No.  138  /  Friday,  July  18,  1997  /  Rules  and  Regtilations  38767 


Several  commenters  addressed  the 
responsibilities  of  EPA  and 
manufactiu^rs  in  the  method 
designation  process.  Specific  comments 
included  the  suggestions  that:  (1)  It 
would  be  more  appropriate  for  EPA  to 
conduct  the  necessary  testing  of  a 
candidate  method  before  designating  a 
reference  method;  (2)  that  EPA  should 
clarify  how  it  will  respond  to  possible 
poor  sampler  performance  under 
extreme  environmental  conditions 
encountered  in  some  areas  of  the  United 
States,  since  the  samplers  are  not 
required  to  meet  such  extreme 
conditions;  (3)  that  EPA  should  clarify 
that  specifications  for  completing 
sampler  modifications  or  retrofits  to 
work  in  nonstandard  environments 
should  be  included  as  part  of  a  sampler 
purchase  contract;  and  (4)  that  EPA 
should  clarify  that  the  required  method 
specifications  must  be  met  throughout 
the  warranty  period  and  that  the 
applicant  accepts  responsibility  and 
liability  for  ensiuing  conformance  or 
resolving  nonconformities,  including  all 
necessary  components  of  the  system, 
regardless  of  the  original  manufacturer. 

The  new  provisions  contained  in  the 
modified  40  CFR  part  53  require  the 
applicant  to  submit  information  and 
documentation  to  demonstrate  that  the 
applicant's  candidate  reference  method 
sampler  meets  all  design  specifications 
set  forth  in  40  CFR  part  50,  Appendix 
L.  The  provisions  also  require  the 
applicant  to  carry  out  specific  tests  to 
demonstrate  that  the  candidate 
reference  or  equivalent  method  meets 
all  performance  specifications.  The 
natiue  of  these  tests  and  the 
requirement  that  they  be  carried  out  by 
the  applicant  rather  than  by  EPA  is 
consistent  with  the  previously 
established  requirements  in  40  CFR  part 
53  for  designating  reference  or 
equivalent  methods  for  other  criteria 
pollutants.  Section  53.9  clearly  states 
that  a  sampler  sold  as  part  of  a 
designated  method  must  meet  the 
applicable  performance  specifications 
for  at  least  1  year  after  delivery.  Section 
53.9  further  requires  that  ISO  9001 
registration  of  ihe  manufacturing  facility 
be  maintained  and  that  a  Product 
Manufactvuing  Checklist  signed  by  a 
certified  ISO  auditor  be  submitted 
annually  to  verify  manufactiiring  quality 
control. 

In  response  to  concerns  about  the 
performance  of  the  sampler  under 
extreme  weather  conditions,  EPA  has 
established  sampler  specifications  that 
are  intended  to  cover  reasonably  normal 
environmental  conditions  at  about  95 
percent  of  expected  monitoring  sites. 
The  performance  tests  in  subpart  E 
address  essentially  all  of  these 


operational  requirements.  Specification 
of  the  sampler  performance  for  sites 
with  extreme  enviroimiental  conditions 
would  substantially  raise  the  cost  of  the 
sampler  for  users,  most  of  whom  do  not 
require  the  extra  capability.  EPA 
strongly  recommends  that  users 
requiring  operation  of  samplers  under 
extreme  environmental  conditions 
develop  supplemental  specifications  for 
modified  samplers  to  cover  those 
specific  conditions.  Sampler 
manufacturers  have  indicated  a 
commitment  to  respond  to  such  special 
operational  needs. 

Documentation  is  required  to 
demonstrate  that  samplers  to  be  sold  as 
reference  or  equivalent  methods  for 
PM2  J  will  be  manufactured  under  an 
effective  quality  control  system. 
Although  some  commenters  supported 
the  general  quality  assurance  concepts 
contained  in  the  proposed  method, 
several  questioned  the  inclusion  of  the 
ISO  9001 -registration  requirement.  EPA 
believes  that  the  ISO  9001 -registration 
requirement  and  related  provisions  are 
the  most  cost-effective  way  to  ensure 
that  samplers  are  manufactured  in  a 
facility  conforming  to  internationally 
recognized  quality  system  standards. 

Several  comments  questioned  the 
proposed  requirement  that  each  PM2.J 
sampler  model  be  subjected  to  a  specific 
annual  evaluation  of  performance  and 
meet  certain  operating  performance 
specifications.  In  response  to  these 
comments,  this  requirement  has  been 
deleted.  However,  EPA  will  review  the 
performance  of  each  PM2.5  sampler 
model  on  an  annual  basis,  and  if 
compelling  evidence  indicates  a 
significant  bias  or  other  operational 
problem,  the  EPA  Administrator  may 
make  a  preliminary  finding  to  cancel  a 
reference  or  equivalent  method 
designation  in  accordance  with  the 
provisions  of  §  53.11  in  subpart  A. 

Otherwise,  the  provisions  of  40  CFR 
part  53  have  been  retained  to  conform 
with  the  requirements  described  in  40 
CFR  part  50,  Appendix  L.  The  proposed 
revisions  to  subparts  A  and  C  have  been 
retained  with  no  substantive  changes. 
However,  minor  technical  and  editorial 
changes  have  been  made  to  subparts  A 
and  C  to  clarify  or  simplify  proposed 
provisions.  Subpart  E  has  undergone 
extensive  revision  and  reorganization. 
Although  these  changes  do  not  affect  the 
objectives  and  nature  of  the  tests,  they 
are  intended  to  make  the  test 
requirements  easier  to  understand  and 
the  tests  easier  to  i>erform.  The  changes 
were  based  on  EPA's  own  experience  in 
performing  tests  of  prototype  candidate 
samplers  and  on  comments  from 
prospective  sampler  manufacturers. 
Subpart  F  has  also  been  revised  to  some 


extent.  The  changes  to  subpart  F  are  not 
substantive  in  nature,  but  numerous 
technical  and  editorial  changes  were 
made  to  clarify  the  test  requirements 
and  make  the  tests,  particularly  the 
volatilify  test,  more  straightforward  to 
carry  out. 

All  testing  related  to  an  application 
for  a  PM2.5  reference  or  equivalent 
method  determination  imder  40  CFR 
part  53  must  be  carried  out  in 
accordance  with  American  National 
Standards  Institute/ American  Society 
for  Qualify  Control  (ANSl/ASQC)  E4 
standards.  These  requirements  are 
necessary  to  ensure  that  all  samplers  or 
analyzers  sold  as  reference  or  equivalent 
methods  are  manufactured  and  tested  to 
the  high  standards  required  to  achieve 
the  needed  data  qualify.  These 
procedures  are  in  keeping -with  the 
developing  international  standards  for 
manufacturing  and  testing  in  this  and 
other  industries. 

rV.  Diacuaaion  of  Regulatory  Revisions 
and  Mafor  CommentB  on  Part  58 

The  following  discussion  presents  an 
overview  of  the  final  part  58  monitoring 
regulation.  This  is  followed  by  a 
detailed  discussion  of  the  basic 
concepts  outlined  in  the  December  13, 
1996  monitoring  proposal  and  addresses 
those  comments  received  on  the 
proposed  part  58  regulations  that  EPA 
considered  to  be  most  relevant  to  the 
changes  and  additions  adopted  in  the 
final  rule.  Comments  not  addressed  in 
this  preamble  are  found  in  a  Summary 
and  Response  to  Conunent  document 
that  has  been  placed  in  Docket  A-96-51. 
Those  parts  of  the  proposed  regulations 
which  were  not  commented  on  have  not 
been  changed.  The  items  are  discussed 
in  the  order  in  which  they  appear  in  the 
regulation. 

A.  Overview  of  Part  58  Regulatory 
Requirements 

The  requirements  set  forth  in  this  rule 
simultaneously  preserve  the  imderlying 
intent  of  the  revised  NAAQS  and 
respond  positively  to  the  very 
substantial  and  reasoned  comments 
received  on  the  proposal.  Specifically, 
the  major  monitoring  requirements  and 
principles  set  forth  by  the  revised  part 
58  regulation  include: 

1.  PM25  network  design.  Communify- 
oriented  (core)  monitors  that  represent 
commimity-wide  average  exposure, 
form  the  basis  of  PM2.5  network  design. 
This  approach  is  consistent  with  the 
data  bases  used  to  develop  the  NAAQS. 
While  all  population-oriented 
monitoring  locations  are  eligible  for 
comparison  to  the  24-hour  PM2  5 
NAAQS,  only  locations  representative 
of  neighborhood  or  larger  spatial  scales 
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are  eligible  for  comparison  to  the  annual 
NAAQS.  Community  monitoring  zones 
with  constrained  criteria  may  be  also 
used  to  define  monitors  acceptable  for 
spatial  averaging  for  comparison  to  the 
annual  NAAQS.  Monitoring  for  regional 
transport  and  regional  background  is 
required  to  assist  with  implementation 
of  the  air  quality  management  program. 
The  combination  of  emphasis  on  well- 
sited  conununity-oriented  monitors  and 
the  feasibility  by  the  States  to  select  the 
preferred  community  monitoring 
approach  reduces  complexity  associated 
with  network  design  and  planning.  The 
number  of  required  core  PM2  5  State  and 
Local  Air  Monitoring  Stations  (SLAMS), 
and  other  PM2  5  SLAMS  results  in  a 
minimum  national  requirement  of 
approximately  850  PM25  sites 
(compared  to  629  proposed);  the  total 
PM2  -;  network  is  projected  to  approach 
1,500  PM2  5  sites.  Exceptions  to  the 
minimum  number  of  required  samplers 
may  be  approved  by  the  EPA  Regional 
Administrator.  As  proposed,  the  mature 
network  of  1,500  PM25  sites  would  be 
in  place  within  3  years.  The  phase-in  of 
the  required  network  has  been  reduced 
from  3  to  2  years. 

2.  PMio  monitoring  networks. 
Requirements  for  PMio  network  design 
and  siting  are  unchanged.  Reductions  in 
PMio  networks  are  encouraged  in  areas 
of  low  concentrations  where  the  PMio 
NAAQS  are  not  expected  to  be  violated. 

3.  Sampling  frequencies.  The 
sampling  frequeucies  stipulated  in  40 
CFR  58.13  for  both  PM25  and  PM,o. 
have  been  modified  to  reflect  a  one  in 
3-day  minimum  requirement.  Required 
every  day  sampling  at  certain  core  sites 
may  be  reduced  to  one  in  3-day 
sampling  after  at  least  3  complete  years 
of  data  collection  with  a  reference  or 
equivalent  method  or  when  collocated 
with  a  correlated  acceptable  continuous 
(CAC)  fine  particulate  monitor; 
background  and  regional  transport  may 
also  sample  once  every  third  day. 
Exceptions  to  the  minimum  requirement 
may  be  approved  by  the  EPA  Regional 
Administrator  for  seasonal  or  year- 
round  sampling. 

4.  Chemical  speciation.  A  modest 
chemical  speciation  network  of  50  PM2  5 
sites  that  provides  a  first  order 
characterization  of  the  metals,  ions,  and 
carbon  constituents  of  PM2  5  is  a 
requirement  of  this  rule.  These  sites  will 
be  part  of  the  National  Air  Monitoring 
Stations  (NAMS)  network  and  will 
provide  national  consistency  for  trends 
purposes  and  serve  as  a  model  for  other 
chemical  speciation  efforts.  This 
required  network  represents  a  small 
fraction  of  all  the  chemical  speciation 
work  that  EPA  expects  to  support  with 
Federal  funds.  Additional  efforts  may  be 


used  to  enhance  the  required  network 
and  tailor  the  collection  and  analysis  of 
speciated  data  to  the  needs  of  individual 
areas. 

5.  Quality  assumnce.  The  QA 
program  is  collectively  based  on  a 
variety  of  QA  tools  resulting  in  a 
program  which  is  more  efficient,  less 
costly,  and  relaxes  the  burden  on  State 
and  local  agencies.  The  key  program 
requirements  include: 

a.  Independent  field  audits  with  a 
PM2.5  FRM  are  used  to  evaluate  the  bias 
of  PM2.5  measurements.  The  number  of 
PM2.5  audited  sites  compared  to  the 
proposal  are  reduced  from  all  non- 
collocated  sites  to  25  percent  of  all 
SLAMS  sites  (including  NAMS)  and  the 
audit  frequency  per  site  is  reduced  from 
6  to  4  visits  per  year. 

b.  Flow  checks  will  also  be  used  to 
evaluate  bias  of  PM2.5  and  PMio 
measurements  and  are  conducted  on  a 
quarterly  basis  as  proposed. 

c.  Collocation  with  PM2  5  FRM  and 
Federal  Equivalent  Methods  (FEM) 
samplers  at  SLAMS  sites  is  used  to 
judge  precision.  The  number  of 
collocated  sites  per  reporting 
organization  is  25  percent  of  all  PM2  5 
SLAMS  sites  (20  percent  were 
proposed)  and  approximately  20  percent 
of  all  PMio  SLAMS  sites  (which  is 
current  practice). 

d.  Systems  audits  are  used  to  evaluate 
an  agency's  QA  system  and  will  be 
performed  by  EPA  every  3  years  as 
originallyjjroposed. 

In  an  effort  to  assist  the  State  and 
local  agencies  in  achieving  the  data 
quality  objectives  of  the  PM2  5 
monitoring  program,  an  incentive 
program  has  been  established  that  is 
based  on  network  performance  and 
maturity  that  can  reduce  these  QA 
requirements. 

6.  Moratorium  on  the  use  of  special 
purpose  monitor  (SPM)  data.  The 
moratorium  on  the  use  of  PM2.5  data 
(§  58.14)  collected  by  SPMs,  has  been 
changed  from  the  first  3  calendar  years 
following  the  effective  date  of  this  rule 
to  the  first  2  complete  calendar  years  of 
operation  of  a  new  SPM.  If  such 
monitors  produce  valid  data  for  more 
than  2  years,  then  all  historical  data  for 
that  site  may  be  used  for  regulatory 
purposes. 

7.  Monitoring  methodology.  Appendix 
C  has  been  revised  to  allow  the  use  of 
Interagency  Monitoring  of  Protected 
Visual  Environments  (IMPROVE) 
samplers  at  regional  transport  and 
regional  background  sites  to  satisfy  the 
SLAMS  requirements. 

8.  PM  monitoring  network  description. 
The  State  shall  submit  a  PM  monitoring 
network  description  to  the  EPA 
Regional  Administrator  by  July  1, 1998, 


which  describes  the  PM  monitoring 
network,  its  intended  commimity 
monitoring  approach  for  comparison  to 
the  annual  PM2.5  standard,  use  of  non- 
population-oriented  special  purpose 
PM2.5  monitors  or  alternative  samplers, 
and  proposed  exceptions  to  EPA's 
requirements  for  minimum  number  of 
monitors  or  sampling  frequency.  The 
description  shall  be  available  for  pubic 
inspection  and  EPA  shall  review  and 
approve/disapprove  the  dociunent 
within  60  days.  A  State  air  monitoring 
report  with  proposed  network  revisions, 
if  any,  shall  be  submitted  annually. 

EPA  believes  that  the  aforesaid 
revisions  to  the  rule,  as  proposed, 
provide  a  firm  basis  for  the  uniform 
implementation  of  a  national  particulate 
monitoring  network  which  is  responsive 
to  a  revised  NAAQS  expressed  as  PM2.5. 
The  following  is  a  section-by-secUon 
discussion  of  comments  received  and 
any  resulting  modifications  to  the 
proposal. 

B.  Section  58.1  -  Definitions 

EPA  proposed  to  add  several 
definitions  applicable  to  PM 
monitoring.  This  consisted  of  revising 
the  definition  of  the  term  traceable  and 
definitions  of  the  terms  Consolidated 
Metropolitan  Statistical  Area  (CMSA), 
core  SLAMS,  equivalent  methods. 
Metropolitan  Statistical  Area  (MSA), 
monitoring  planning  area  (MPA), 
monitoring  plan,  PM2  5.  Primary 
Metropolitan  Statistical  Area  (PMSA), 
population-oriented,  reference  method, 
spatial  averaging  zone  (SAZ),  SPM  fine 
monitors,  and  Annual  State  Monitoring 
Report.  In  response  to  comments,  EPA 
is  modifying  the  proposed  approach  and 
is  introducing  new  terminology  and 
definitions.  First,  EPA  is  changing  the 
definition  of  core  SLAMS  monitors  to 
describe  community-oriented  monitors 
that  axe  representative  of  neighborhood 
or  larger  spatial  scales  and  will  be  key 
monitoring  entities  in  the  new  PM2  5 
SLAMS  network.  As  discussed  later,  a 
subset  of  these  monitors  will  be 
required  to  sample  everyday  in  the  most 
populated  metropolitan  areas  with  the 
stated  emphasis  on  conununity-oriented 
monitoring.  Although  very  important, 
the  backgroimd  and  regional  transport 
monitors  in  the  SLAMS  network  are  no 
longer  called  core  sites.  Secondly,  EPA 
is  replacing  the  definition  of  spatial 
averaging  zone  with  a  definition  of 
community  monitoring  zone  (CMZ). 
This  is  consistent  with  the  intent  of  the 
aimual  PM2 ;  standard,  that  is  to  be 
judged  at  monitoring  stations  that  are 
representative  of  community-wide  air 
quality.  EPA  is  also  renaming  the  PM 
monitoring  plan  as  the  PM  monitoring 
network  description.  EPA's  rationale  for 


Federal  Register  /  Vol.  62.  No.  138  /  Friday,  July  18,  1997  /  Rules  and  Regulations 


38769 


these  changes,  together  with  a  more 
complete  description  of  community 
monitoring  zones,  are  discussed  in  40 
CFR  part  58.  Appendix  D. 

In  addition,  several  commenters 
addressed  the  definition  of  population- 
oriented  monitoring,  objecting  to  the 
narrowness  of  the  definition  with 
respect  to  industrial  areas,  and  noting 
that  if  people  are  present  in  an  area,  the 
site  should  be  considered  population- 
oriented. 

EPA  assessed  these  conunents  and 
concluded  that  the  definition  of 
population-oriented  monitoring  or  sites 
proposed  in  §  58.1  is  essentially 
appropriate  and  as  such  will  provide 
monitoring  agencies  with  the  flexibility 
to  design  networks  that  are  consistent 
with  the  population-oriented  approach 
described  by  the  PM2  5  standards. 
Therefore  EPA  is  retaining  this 
definition  in  the  final  rule  with  a  minor 
simplifying  change  as  follows: 
population-oriented  monitoring  (or 
sites)  applies  to  residential  areas, 
commercial  areas,  recreational  areas, 
industrial  areas  and  other  areas  where  a 
substantial  number  of  people  may  spend 
a  significant  fraction  of  their  day.  The 
definition  of  population-oriented 
monitoring  will  be  further  deliniated  in 
future  EPA  guidance.  As  proposed,  the 
final  rule  states  that  all  population- 
oriented  PM2  5  monitoring  locations 
shall  be  eligible  for  comparison  to  both 
the  24-hour  PMio  and  PM2.5  standards. 
In  order  to  make  these  concepts  clearer 
for  the  final  rule,  however,  several 
changes  to  the  proposed  language  were 
made  in  the  final  rule  regarding 
eligibility  of  monitoring  sites  for 
comparisons  to  the  PM2.5  NAAQS.  First, 
the  new  PM2  5  network  will  place 
emphasis  on  community-oriented 
monitoring  for  making  comparisons  to 
both  the  aimual  and  24-hour  PM2.5 
NAAQS.  Secondly,  as  proposed,  unique 
population-oriented  microscale  and 
middle-scale  monitoring  sites  shall  only 
be  used  for  comparisons  to  the  24-hour 
NAAQS.  Furthermore,  violations 
detected  at  nural  background  and 
regional  transport  sites  are  more 
appropriately  addressed  by  the 
implementation  program  which  EPA  is 
developing. 

C.  Section  58.13  -  Operating  Schedule 

EPA  proposed  that  core  PM2.5  SLAMS 
(including  NAMS  and  core  SLAMS 
collocated  at  Photochemical  Assessment 
Monitoring  Stations  (PAMS)  sites) 
would  be  required  to  sample  every  day, 
unless  an  exception  is  approved  by  EPA 
during  established  seasons  of  low  PM 
pollution  during  which  dme  a 
minimum  of  one  in  6-day  sampling 
would  be  permitted.  The  proposal  stated 


that  non-core  SLAMS  sites  would 
generally  be  required  to  sample  a 
minimum  of  once  every  sixth  day, 
although  episodic  or  seasonal  sampling 
could  also  be  possible  (e.g.,  in  areas 
where  significant  violations  of  the  24- 
hour  NAAQS  are  expected  or  at  sites 
heavily  influenced  by  regional  transport 
or  episodic  conditions).  The  proposed 
and  final  rule  state  that  special  piupose 
monitors  may  sample  on  any  sampling 
schedule.  The  proposal  also  recognized 
that  although  daily  sampling  with 
manual  methods  is  labor  intensive  due 
to  site  visits  and  filter  equilibration  and 
weighing,  semi-automatic  sequential 
samplers  are  anticipated  to  be 
approvable  as  FRMs  or  Class  I 
equivalent  samplers  (imder  the 
provisions  of  part  53)  that  will  simplify 
the  data  collection  process.  Finally,  EPA 
proposed  that  alternative  PM2  5 
operating  schedules  that  combine 
intermittent  sampling  with  the  use  of 
acceptable  continuous  fine  particulate 
samplers  are  approvable  at  some  core 
sites.  This  alternative  was  intended  to 
give  the  States  additional  flexibility  in 
designing  their  PM2.5  monitoring 
networks  and  to  permit  data  from 
continuous  instruments  to  be 
telemetered.  This  would  facilitate 
public  reporting  of  fine  particulate 
concentrations,  and  allow  air  pollution 
alerts  to  be  issued,  and  allow  episodic 
controls  to  be  implemented  (as  currently 
done  in  woodbuming  areas  for  PMio). 
Fuirthermore,  this  alternative  would 
permit  monitoring  agencies  to  take 
advantage  of  new  and  improved 
monitoring  technologies  that  should 
become  available  during  the  first  few 
years  following  the  promulgation  of  this 
rule.  As  proposed,  applicability  does 
not  apply  to  areas  with  population 
greater  than  1  million  during  the  first  2 
years  of  required  sampling. 

Many  conunenters  supported  daily 
PM2.5  sampling,  citing  the  need  to  target 
sources,  aid  enforcement,  and  provide 
exposure  measurements  for  futiu« 
community  health  studies. 
Additionally,  commenters  supported 
daily  PM24  sampling  to  cover  the  most 
polluted  and  most  populated  areas  and 
to  capture  all  violations.  Other 
commenters  supported  daily  sampling 
but  suggested  limiting  it  to  key  locations 
or  seasons  (e.g..  only  the  largest 
metropolitan  areas  or  those  areas  with 
the  highest  PM2.5  concentrations,  only 
during  seasons  when  high  values  are 
likely).  Other  commenters  suggested      ^ 
allowing  a  reduction  in  sampling 
frequency  to  one  in  6  days  under  certain 
conditions;  for  example,  at  sites  that 
have  demonstrated  attaiiunent,  at  sites 
with  CAC  analyzera,  following  the  third 


year  of  data  collection,  and  during  the 
portion  of  the  year  with  low  PM2  5 
concentrations  at  a  site  with  a  district 
seasonal  pattern. 

In  addition,  a  number  of  commenters* 
suggested  a  delay  of  everyday  sampling 
until  the  Class  I  equivalent  samplers  are 
available.  It  was  noted  that  over  the 
short-term,  only  designated  manual 
samplers  capable  of  collecting  single 
24-hour  samples,  could  be  available. 
Consequently,  to  meet  an  everyday 
sampling  schedule,  several  samplers 
would  need  to  be  installed  at  each 
everyday  sampling  site  to  satisfy  the 
daily  schedule,  and  cover  weekend  and 
holiday  sampling  periods. 

Based  on  its  review  of  these 
comments,  EPA  is  retaining  its  everyday 
sampling  schedule  for  certain 
community-oriented  (core)  SLAMS  (i.e., 
two  monitoring  sites  in  each  MSA 
greater  than  500,000  population  and 
SLAMS  collocated  at  PAMS  for  a  total 
of  313  nationwide).  The  remaining 
SLAMS  including  NAMS  and  other  core 
SLAMS  are  required  to  sample  every 
third  day. 

Because  of  concerns  over  the  potential 
unavailability  of  Class  I  sequential 
samplers.  EPA  is  allowing  a  waiver  of 
the  everyday  or  every  third  day 
sampling  schedule,  when  appropriate, 
in  those  situations  where  such  sampling 
is  not  needed.  This  waiver  would  expire 
1  calendar  year  from  the  time  a 
sequential  sampler  has  been  approved 
by  EPA.  When  the  waiver  is  granted  for 
every  day  sampling,  one  in  3-day 
sampling  would  be  required.  As 
proposed,  EPA  encoiu'ages  the  use  of  a 
supplemental  CAC  analyzer  as  a  means 
of  facilitating  a  reduction  of  the 
reference  or  equivalent  method 
everyday  sampling  schedule  to  once  in 
3  days.  The  CAC  monitoring  option, 
however,  will  not  be  allowed  in  areas 
greater  than  1  million  population  that 
have  high  PM2  5  concentrations  during 
the  first  2  years  of  daily  data  collection. 
A  minimum  frequency  of  one  in  6-day 
sampling  is  still  required  during  periods 
for  which  exemptions  to  everyday  or 
every  third  day  sampling  are  allowed  for 
PM2  5  SLAMS. 

For  PMio,  the  EPA  Administrator 
proposed  that  one  in  6-day  sampling 
should  be  sufficient  to  support  the 
proposed  PMio  NAAQS  and  a  less  dense 
monitoring  network  would  also  be 
needed. 

A  number  of  commenters  supported 
the  typical  one  in  6-day  sampling 
frequency  for  PMio.  On  the  other  hand. 
a  number  of  commenters  opposed  the 
proposed  reduction  in  PMio  sampling 
frequency  to  one  in  6  days,  stating  that 
one  in  6— day  sampling  is  inadequate  to 
evaluate  impacts  on  the  24-hour  PMio 
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standard,  especially  in  areas  with 
episodic  events  or  localized  hot  spots, 
and  that  extreme  pollutant  conditions 
could  be  missed. 

In  response  to  the  general  concerns 
that  sampling  for  PMio  is  not  sufficient 
and  in  accordance  with  the  choice  of  the 
99th  percentile  as  the  form  of  the  24- 
hour  PMio  standards  as  discussed  in  40 
CFR  part  50,  EPA  has  changed  the 
minimum  required  sampling  frequency 
from  one  sample  every  6  days  to  one 
sample  in  every  3  days. 

The  specified  minimum  sampling 
frequency  of  one  in  3  days  for  PM2.S  and 
PMio  will  provide  for  a  more 
statistically  stable  representation  of 
actual  air  quality  at  each  monitor  as 
discussed  in  40  CFR  part  50.  Further, 
increasing  the  sampling  frequency  from 
one  in  6-  to  one  in  3-days  will  ensure 
that  the  24-hour  NAAQS  comparisons 
are  not  based  on  the  highest  measured 
values  per  year,  and  thus  will 
significantly  reduce  the  chances  of 
incorrectly  classifying  a  "clean"  area  as 
nonattainment,  and  at  the  same  time 
provide  enough  information  to 
confidently  classify  "dirty"  areas  as 
nonattainment  without  requiring  those 
areas  to  sample  every  day. 

EPA  believes  that  once  in  6-day 
sampling  is  sufficient  to  estimate  an 
annual  mean  concentration  for  PM2.5  or 
PMin.  Furthermore,  every  day  or  every 
third  day  sampling  is  not  generally 
needed  during  periods  of  the  lowest 
ambient  PM  concentrations.  Therefore, 
EPA  is  allowing  exemptions  to  the  every 
day  or  the  one  in  3-day  sampling 
requirement  to  individual  areas  with  the 
approval  of  the  EPA  Regional 
Administrator,  in  accordance  with 
forthcoming  EPA  guidance.  In  general, 
exemptions  to  the  minimum  one  in  3- 
day  sampling  frequency  will  be 
approvable  when  existing  information 
suggests  that  maximum  24-hour 
measurements  are  less  than  the  level  of 
the  standard.  In  these  cases,  a  minimum 
of  one  in  6-day  sampling  will  be 
required  to  ensure  that  sufficient  data 
are  available  to  calculate  an  annual 
average  concentration.  Areas  adopting 
less  frequent  sampling  would  be 
advised  of  the  risks  involved  in  such  a 
choice:  namely,  that  a  single  high  value 
in  1  year  could  end  up  causing  the  area 
to  be  declared  in  violation  of  the  24- 
hour  NAAQS.  The  guidance  will  also 
recommend  that  more  frequent 
sampling  be  considered  for  those  areas 
that  are  relatively  close  to  the  level  of 
the  standard.  For  example,  areas  whose 
PM2.5  or  PMio  data  indicate  that  they 
meet  the  annual  PM  NAAQS,  but  have 
the  potential  to  not  meet  the  24-hour 
PM  NAAQS  will  be  encouraged  to 
sample  everyday  for  PM2_5  or  PMio,  as 


appropriate,  during  the  high  PM  seasons 
in  order  to  better  assess  their  status  to 
the  standards.  While  such  an  option 
may  be  more  costly  for  individual  areas, 
the  risk  of  inaccurately  declaring  an 
attainment  area  to  be  nonattainment 
would  be  reduced. 

D.  Section  58.14  -  Special  Purpose 
Monitors 

EPA  proposed  that  special  purpose 
monitoring  (SPM)  is  needed  in  a  new 
PM2  5  monitoring  program  to  help 
identify  potential  problems,  to  help 
define  boimdaries  of  problem  areas,  to 
better  define  temporal  (e.g.,  diurnal) 
patterns,  to  determine  the  spatial  scale 
of  high  concentration  areas,  and  to  help 
characterize  the  chemical  composition 
of  PM  (using  alternative  samplers  and 
supplemental  analyzers),  especially  on 
high  concentration  days  or  during 
special  studies.  It  was  proposed, 
however,  that  data  from  SPMs  would 
not  be  used  for  attainment/ 
nonattainment  designations  if  the 
monitor  is  located  in  an  unpopulated 
area,  if  the  monitoring  method  is  not  a 
reference  or  equivalent  method  or  does 
not  meet  the  requirements  of  section  2.4 
of  40  CFR  part  58.  Appendix  C. 
Moreover,  in  order  to  encourage  the 
deployment  of  SPMs,  EPA  proposed 
that  nonattainment  designations  will 
not  be  based  on  data  produced  at  an 
SPM  site  with  any  monitoring  method 
for  a  period  of  3  years  following  the 
promulgation  date  of  the  NAAQS. 

Numerous  commenters  opposed  the 
proposed  3-year  exclusion  of  SPM  data 
as  a  basis  for  NAAQS  violations,  noting 
that  all  measured  violations  from  all 
monitors  should  be  used  for 
nonattainment  designations.  Other 
commenters  supported  the  exclusion, 
suggesting  that  SPM  data  should  always 
be  considered  exploratory  in  nature  and 
should  remain  exempt  from  inclusion  in 
regulatory  data  bases. 

EPA  has  revisited  its  position  on 
SPMs  in  light  of  these  comments.  In 
order  to  encourage  the  deployment  of 
SPMs,  EPA  has  decided  to  continue  to 
provide  States  with  the  flexibility  to 
exempt  SPM  data  from  regulatory  use, 
but  limit  the  period  of  the  moratorium 
to  the  first  2  complete  calendar  years  of 
operation  of  a  new  SPM.  Given  the 
currently  limited  amount  of  PM2.5  data 
and  the  complexity  of  the  PM2.5  air 
quality  problem,  the  Agency  feels  that 
this  approach  still  provides  a  significant 
incentive  for  States  to  engage  in 
additional  monitoring  and  thereby 
collect  data  that  would  supplement  the 
data  collected  at  SLAMS  sites.  This  can 
be  very  helpful  for  establishing  an 
optimum  network  design,  for  a  better 
understanding  of  the  impacts  of  specific 


emission  sources,  and  for  other 
planning  purposes.  If  a  monitoring  site 
satisfies  all  applicable  part  58 
requirements  including  use  of  reference 
or  equivalent  methods,  meeting  siting 
criteria,  and  other  requirements  as 
explained  in  §  58.14  and  it  continues  to 
collect  data  beyond  the  first  2  complete 
calendar  years  of  its  operation,  the  data 
from  such  SPM  sites  would  then  be 
generally  eligible  for  comparisons  to  the 
NAAQS.  One  exception  is  when  a 
monitoring  agency  intends  to  evaluate  a 
special  situation  which  is  not 
representative  of  population-oriented 
monitoring.  In  this  case,  the  data  from 
the  special  purpose  monitor  would  not 
be  used  for  comparison  to  the  PM2  5 
standards.  A  second  exception  is  when 
the  agency  intends  to  evaluate  a  unique 
impact  area  that  represents  a  small 
spatial  scale  (micro  or  middle).  In  this 
case,  the  site  would  only  be  eligible  for 
comparison  to  the  24-hour  NAAQS. 
Although  SPM  data  will  be  exempt  from 
regulatory  use  during  the  2-year 
moratorium,  EPA  emphasizes  that  SPM 
data  should  nevertheless  be  considered 
in  the  State's  PM  monitoring  network 
description  and  in  the  design  of  its 
overall  SLAMS  network.  Moreover, 
SPM  sites  reporting  values  greater  than 
the  level  of  a  NAAQS  should  be 
considered  during  the  annual  network 
review  in  accordance  with  §  58.25,  and 
summary  data  from  SPM  sites  must  be 
included  in  the  annual  State  Air 
Monitoring  report  described  in  §  58.26.' 

£.  Section  58.15  -  Designation  of 
Monitoring  Sites 

The  proposed  monitoring  regulations 
defined  categories  of  sites  that  would  be 
eligible  for  comparisons  to  the  annual  or 
24-hour  NAAQS.  This  included  certain 
sites  that  could  be  used  for  comparison 
to  both  standards  (B  sites),  to  only  the 
daily  standard  (D  sites)  and  certain 
special  purpose  monitors  (O  sites)  that 
potentially  would  not  be  used  for 
comparison  to  any  standard.  Due  to 
significant  concern  regarding  the 
complexity  of  implementing  those 
concepts  to  handle  a  small  number  of 
unique  monitoring  situations,  the  final 
rule  has  eliminated  the  coding  of  sites 
as  type  B,  D,  and  O  sites.  Therefore, 
§  58.15  has  been  deleted  in  its  entirety. 
The  principal  reasons  also  include  the 
emphasis  on  community-oriented 
monitq^,  the  new  terminology  and 
modified  approach  associated  with 
CMZs,  and  more  precise  descriptions  of 
SLAMS  and  SPMs.  The  final  rule 
provides  a  more  streamlined  and 
simplified  monitoring  approach  that 
retains  the  basic  community  average  air 
quality  exposure  tenets  of  the  PM2.S 
annual  NAAQS  and,  as  proposed, 
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recognizes  that  population-oriented  hot 
spot  monitoring  may  be  more  reflective 
of  situations  applicable  to  the  purposes 
of  the  24-hour  PM2  5  standard. 

The  changes  to  community 
monitoring  and  site  categorization  are 
well  integrated.  EPA  agrees  with  public 
comment  that  the  proposed  spatial 
averaging  approach  may  not  have  been 
properly  communicated  by  suggesting 
that  it  allowed  averaging  of  moilitors 
across  widely  disparate  areas  not 
reflective  of  average  community- 
oriented  exposure  and  a  homogeneous 
emission  source  mix.  EPA  believes  that 
by  clarifying  the  criteria  that  determine 
which  monitors  can  be  averaged 
together  (i.e.,  monitors  in  areas  affected 
by  similar  emission  sources),  along  with 
emphasizing  that  well  sited  community- 
oriented  monitors  should  be  used, 
environmental  equity  concerns  and 
related  issues  are  effectively  addressed. 
First,  a  single  SLAMS  or  SPM  that 
adequately  represents  a  local  area  can 
reflect  its  own  community  monitoring 
area.  If  its  annual  average 
concentrations  are  more  than  20  percent 
higher  than  the  surrounding  average 
PM2.5  air  quality,  it  would  not  be 
eligible  to  be  averaged  in  with  the 
surrounding  sites  of  the  larger 
geographic  domain.  In  addition,  imique 
population-oriented  hot  spot  impact 
sites  are  not  eligible  for  comparison  to 
the  annual  PM2.5  NAAQS  and  are  only 
eligible  for  comparison  to  the  24-hour 
NAAQS.  Additional  details  about  CMZs 
are  provided  later. 

F.  Section  58.20  -  Air  Quality 
Surveillance:  Plan  Content 

Although  no  comments  were  received 
on  proposed  changes  to  this  section,  the 
title  was  inadvertently  stated  as  Plan 
Control;  this  title  has  been  changed  to 
Plan  Content.  In  addition,  the  first 
sentence  of  paragraph  (d)  has  been 
changed  by  deleting  the  words  "section 
2.8  oF'  and  the  words  "as  well  as  the 
minimum  requirements  for  networks  of 
SLAMS  stations  for  PM2  5  described  in 
section  2.8.2  of  40  CFR  part  58, 
Appendix  D."  Since  §  58.20  requires  an 
annual  review  of  the  air  quality 
surveillance  system  for  all  SLAMS, 
these  changes  were  instituted  for  clarity. 
The  reference  to  PM2  5  in  the  third 
sentence  of  §  58.20  was  retained  to 
ensure  that  the  review  includes  the 
unique  requirements  of  the  PM2  5 
monitoring  network. 

The  proposal  indicated  that  a  detailed 
Particiilate  Matter  Monitoring  Plan  (see 
§  58.1,  as  proposed)  must  be  prepared 
by  the  affected  air  pollution  control 
agency  and  submitted  to  EPA  for 
approval.  This  plan  was  designed  to 
comprehensively  describe  the  Agency's 


PM2  5  and  PMio  air  quality  surveillance 
networks.  Comments  received  noted 
that  the  term  PM  monitoring  plan  could 
be  confused  with  the  network 
description  required  by  §58.20. 
Accordingly,  EPA  has  replaced 
references  to  the  "PM  Monitoring  Plan 
or  monitoring  plan"  in  this  final  rule 
with  references  to  the  "particulate 
matter  monitoring  network  description 
or  PM  monitoring  network  description." 
The  Agency  notes,  however,  that  the 
rule  published  today  requires  a  more 
expanded  and  comprehensive  network 
description  for  PM  than  has  previously 
been  required  for  other  networks. 
Therefore,  a  new  paragraph  (f)  has  been 
added  to  §  58.20  to  delineate  the 
requirements  for  PM  monitoring 
network  descriptions.  According  to 
§  58.20(e),  as  amended,  this  network 
description  must  be  submitted  to  the 
EPA  Regional  Administrator  for 
approval. 

To  ensiu^  opportunities  for  public 
review  and  inspection  of  the  monitoring 
network.  States  must  maintain 
information  and  records  on  such  items 
as  the  station  location,  monitoring 
objectives,  spatial  scale  of 
representativeness,  optional  CMZs,  and 
schedule  for  completion  of  the  network. 
Such  information  and  records  are 
included  in  a  State's  PM  monitoring 
network  description.  The  PM 
monitoring  network  description 
prepared  by  States  and  submitted  to 
EPA  for  approval  should  be  viewed  as 
a  long-term  network  of  SLAMS  and 
NAMS  sites  that  meet  the  variety  of 
monitoring  objectives  specified  in  40 
CFR  part  58,  Appendix  D  of  these 
regulations.  These  objectives  include 
determining  compliance  with  air  quality 
standards,  developing  appropriate 
control  strategies  as  required,  and 
preparing  short-  and  long-term  air 
quality  trends.  However,  modifications 
to  the  network  can  be  made  without  a 
formal  SIP  revision  thus  encouraging 
States  to  make  any  needed  yearly  (or 
alternate  schedule  as  determined  by  the 
EPA  Regional  Administrator)  changes  to 
the  SLAMS  network  to  make  it  more 
responsive  to  data  needs  and  resource 
constraints.  In  order  to  avoid  making 
major  modifications  to  the  PM 
monitoring  network  description  during 
the  annual  review,  the  detailed  network, 
including  monitoring  planning  areas 
and  CM^.  should  be  carefully  plaimed 
and  designed  to  provide  a  stable  base  of 
air  quality  data.  Since  no  formal  SIP 
revision  (that  entails  Federal  Register 
proposal  and  public  comment)  is 
required  for  the  PM  monitoring  network 
description  revisions,  EPA  encourages 
public  involvement  in  the  review  of  a 


State's  PM  monitoring  network 
description  particularly  when  the 
spatial  averaging  monitoring  approach 
is  selected  for  comparisons  to  the 
annual  standard. 

G.  Section  58.23  -  Monitoring  Network 
Completion 

EPA  proposed  that  the  PM  networks 
would  be  expected  to  be  completed 
within  3  years  of  the  effective  date  of 
promulgation.  While  new  PM2  5 
networks  are  developed,  reductions  in 
existing  PMio  networks  would  be 
considered.  Tlie  proposal  stated  that 
during  the  first  year,  a  minimum  of  one 
monitoring  planning  area  per  State 
would  be  required  to  have  core  PM2  5 
SLAMS.  This  area  would  be  selected  by 
the  State  according  to  the  likelihood  of 
observing  high  PM2  5  concentrations  and 
according  to  the  size  of  the  affected 
population.  In  addition,  one  PM2  5  site 
was  proposed  to  t>e  collocated  at  one 
PAMS  site  in  each  of  the  PAMS  areas. 
Ehiring  the  second  year,  all  other  core 
population-oriented  PM2  5  SLAMS,  and 
all  core  background  and  transport  sites, 
were  proposed  to  be  fully  operational. 
During  the  third  year,  any  additional 
required  PM2.5  (non-core)  SLAMS  was 
proposed  to  be  fully  deployed  and  all 
NAMS  sites  would  be  selected  from  core 
SLAMS  and  proposed  to  EPA  for 
approval. 

Several  commenters  discussed  the 
proposed  phase-in  schedule.  One 
commenter  supported  an  accelerated 
phase-in  schedule,  while  other 
commenters  supported  a  longer  phase- 
in  period.  Several  State  commenters 
expressed  reservations  about  their 
ability  to  meet  the  proposed  phase-in 
schedule,  due  to  limited  resources  and 
the  unavailability  of  monitoring 
equipment.  One  commenter  felt  that  the 
phase-in  should  require  one  core 
monitor  in  each  of  a  few  geographically 
diverse  areas  per  State,  as  this  would 
provide  more  valuable  information  than 
only  one  per  MP  A. 

As  noted  in  the  comments  on  40  CFR 
part  58.  Appendix  D,  a  large  number  of 
commenters  cited  the  immediate  need 
for  an  expansive  PM2  5  monitoring 
network  to  provide  adequate  monitoring 
data  to  satisfy  the  monitoring  objectives 
of  the  SLAMS  network,  in  particular,  to 
provide  3  years  of  PM;.5  data  in  order 
to  make  comparisons  with  the  NAAQS. 
As  noted  in  the  discussion  below  on 
resources  and  costs,  the  Agency's  grant 
allocations  for  fiscal  years  1997-1998 
include  significant  resources  to 
accelerate  the  implementation  schedule 
and  increase  the  number  of  monitoring 
sites  included  in  today's  final  rule.  In 
view  of  these  actions,  the  Agency  is 
accelerating  the  SLAMS  monitoring 
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network  completion  schedule  to  require 
at  least  one  core  monitor  in  each  MSA 
greater  than  500,000  population  plus 
one  PM25  site  to  be  collocated  with  a 
PAMS  site  in  each  PAMS  area  and  at 
least  2  additional  SLAMS  per  State  to  be 
in  operation  by  1998;  to  require  all  other 
required  SLAMS  including  required 
regional  transport  and  regional 
background  sites  to  be  in  operation  by 
1999;  and  to  encourage  all  additional 
sites  (to  complete  the  network)  to  be  in 
operation  by  2000.  In  addition,  the 
States  should  have  at  least  one  core 
SLAMS  to  be  deployed  in  all  areas 
expected  to  have  the  potential  for  high 
PM2  5  concentrations,  in  accordance 
with  EPA  guidance,  to  be  in  operation 
by  1998  which  will  be  supported  with 
funding  from  EPA's  section  105  grant 
program. 

H.  Section  58.25  -  System  Modification 

The  preamble  to  the  proposal  noted 
that  although  no  changes  to  the 
regulatory  language  were  proposed  for 
this  section,  the  annual  monitoring 
system  modifications  review  must 
include  changes  to  PM2  s  site 
designations  (e.g..  NAAQS  comparison 
sites),  and  the  number  or  boundaries  of 
monitoring  planning  areas  and/or 
spatial  averaging  zones,  now  referred  to 
as  community  monitoring  zones.  This 
information  is  included  for  explanatory 
purposes  only  and  does  not  necessitate 
changes  to  the  regulatory  language. 

/.  Section  58.26  -  Annual  State 
Monitoring  Report 

Under  the  current  regulations,  States 
are  required  to  submit  an  aimual 
SLAMS  data  summary  report.  EPA 
proposed  that  this  report  shall  be 
expanded  to:  (1)  Describe  the  proposed 
changes  to  the  State's  PM  Monitoring 
Network  Description,  as  defined  in 
§  58.20;  (2)  include  a  new  brief  narrative 
report  to  describe  the  findings  of  the 
annual  SLAMS  network  review, 
reflecting  within  the  year  and  proposed 
changes  to  the  State  air  quality 
surveillance  system;  and  (3)  provide 
information  on  PM  SPMs  and  other  PM 
sites  noted  in  the  PM  monitoring 
network  description  regardless  of 
whether  data  from  the  stations  are 
submitted  to  EPA  (including  number  of 
monitoring  stations,  general  locations, 
monitoring  objective,  scale  of 
measurement,  and  appropriate 
concentration  statistics  to  characterize 
PM  air  quality  such  as  number  of 
measurements,  averaging  time,  and 
maximum,  minimum,  and  average 
concentration).  The  latter  is  for  EPA  to 
ensure  that  a  proper  mix  of  permanent 
and  temporary  monitoring  locations  are 
used  and  that  populated  areas 


throughout  the  Nation  are  monitored, 
and  to  provide  needed  flexibility  in  the 
State  monitoring  program. 

In  addition,  the  proposed  changes  to 
the  PM  monitoring  network  description 
included  changes  to  existing  PM 
networks.  The  proposed  changes  to 
existing  PM  networks  included 
modifications  to  the  number,  size,  or 
boundaries  of  MP  As  or  SAZ's,  number 
and  location  of  PM  SLAMS;  number  or 
location  of  core  PM2.5  SLAMS; 
alternative  sampling  frequencies 
proposed  for  PM2  5  SLAMS  (including 
core  PM2  5  SLAMS  and  PMj  5  NAMS); 
core  PM2  5  SLAMS  to  be  designated 
PM2  5  NAMS;  and  PM  SLAMS  to  be 
designated  PM  NAMS.  SPM's  with 
measured  values  greater  than  the  level 
of  the  NAAQS  would  become  part  of  the 
SLAMS  network.  The  proposed  changes 
would  be  developed  in  close 
consultation  with  the  appropriate  EPA 
Regional  Office  and  submitted  to  the 
appropriate  Regional  Office  for 
approval.  The  portion  of  the  document 
pertaining  to  NAMS  would  be 
submitted  to  the  EPA  Administrator 
(through  the  appropriate  Regional 
Office). 

Finally,  as  a  continuation  of  current 
regulations,  the  States  would  be 
required  to  submit  the  annual  SLAMS 
summary  report  and  to  certify  to  the 
EPA  Administrator  that  the  SLAMS  data 
submitted  are  accurate  and  in 
conformance  with  applicable  part  58 
requirements.  Under  the  proposed 
revisions.  States  would  also  be  required 
to  submit  annual  summaries  of  SPM 
data  to  the  EPA  Regional  Administrator 
for  sites  included  in  their  PM 
monitoring  network  description  and  to 
certify  that  such  data  are  similarly 
accurate  and  likewise  in  conformance 
with  applicable  part  58  requirements  or 
other  requirements  approved  by  the 
EPA  Regional  Administrator,  if  these 
data  are  intended  to  be  used  for  SIP 
purposes.  All  of  the  proposed  changes 
described  above  did  not  receive 
substantive  comment  and  were  retained 
in  the  final  rule. 

During  the  first  3  years  following 
promulgation,  the  proposal  stated  that 
the  State's  PM  monitoring  description 
(changed  to  PM  monitoring  network 
description)  and  any  modifications  of  it 
would  be  submitted  to  EPA  by  July  1 
(starting  on  the  year  following 
promulgation)  or  by  alternate  annual 
date  to  be  negotiated  between  the  State 
and  EPA  Regional  Administrator,  with 
review  and  approval/ disapproval  by  the 
EPA  Regional  Administrator  was 
proposed  to  occur  within  45  days.  After 
the  initial  3-year  period  or  once  an  SAZ 
(now  called  CMZ)  has  been  determined 
to  be  violating  any  PM2J  NAAQS,  then 


changes  to  a  MPA  would  require  public 
review  and  notification  to  ensure  that 
the  appropriate  monitoring  locations 
and  site  types  are  included. 

Several  commenters  addressed  the 
requirements  for  the  Annual  State 
Monitoring  Report.  Some  commenters 
felt  that  the  45-day  review  was  too 
restrictive  and  should  be  extended  to  60 
days.  Other  commenters  felt  that  the 
aimual  review  requirement  was 
reasonable  in  the  short-term,  but  should 
be  reconsidered  after  3  years. 

In  response  to  these  comments,  the 
Agency  is  extending  the  Regional 
review  period  to  60  days.  After  the  first 
3  years,  the  required  annual  review  can 
be  reconsidered  and  its  schedule  revised 
as  determined  by  the  EPA  Regional 
Administrator.  As  discussed  earlier  in 
this  preamble,  EPA  will  entertain 
suggestions  for  modifications  to  the 
published  monitoring  network 
requirements.  States  can  request 
exemptions  fit)m  specific  required 
elements  of  the  network  design  (e.g., 
required  number  of  core  SLAMS  sites, 
other  SLAMS  sites,  sampling  frequency, 
etc.)  through  the  Annual  Monitoring 
Report. 

/.  Section  58.30  -  NAMS  Network 
Establishment 

The  preamble  to  the  proposal  called 
for  States  to  submit  a  NAMS  network 
description  (which  is  to  be  derived  fiom 
the  core  PM2  5  SLAMS)  of  each  State's 
SLAMS  network  to  the  EPA 
Administrator  (through  the  appropriate 
EPA  Regional  Office)  within  6  months 
of  the  effective  date  of  the  final  rule.  At 
the  same  time,  a  State's  NAMS  PMio 
network  must  be  reaffirmed  if  no 
changes  are  made  to  the  existing 
network  and  if  changed  must  also  be 
fully  described  and  documented  in  a 
submittal  to  the  EPA  Administrator 
(through  the  appropriate  EPA  Regional 
Office).  The  proposed  §  58.34  stated  that 
the  NAMS  Network  completion  shall  be 
by  3  years  after  the  effective  date  of  the 
final  rule.  This  has  not  been  changed  in 
this  final  rule.  However,  the  proposed 
revisions  to  this  section  inadvertently 
called  for  the  PM2.5  network  description 
to  be  submitted  3  years  after  the 
effective  date  of  promulgation.  The  final 
rule  has  been  changed  to  read  July  1, 
1998. 


K.  Section  58.31 
Description 


NAMS  NetwoHc 


The  term  spatial  averaging  zone  was 
used  in  the  proposed  revisions  to  this 
section.  In  the  final  rule,  this  term  has 
been  replaced  by  the  term  community 
monitoring  zone  (CMZ). 
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L.  Section  58.34  -  NAMS  Network 
Completion 

The  preamble  to  the  proposal  called 
for  changes  to  the  NAMS  PMio  network 
to  be  completed  by  1  year  after  the 
effective  date  of  the  final  rule  and  to  the 
NAMS  PM2  5  network  to  be  completed 
by  3  years  after  the  effective  date  of  the 
final  rule.  The  proposed  rule  incorrectly 
stated  6  months  instead  of  1  year  for  the 
PM)o  network  to  be  completed.  The 
final  rule  has  been  changed  to  read  1 
year  after  the  effective  date  of  these 
regulations  for  PMm  and  3  years  after 
the  effective  date  of  these  regulations  for 
PM25. 

M.  Section  58.35  -  NAMS  Data 
Submittal 

The  proposed  revision  to  this  section 
added  PM2  5  as  an  additional  indicator 
of  PM  to  the  list  of  pollutants  that  must 
submit  air  quality  data  and  associated 
information  to  the  EPA  Administrator  as 
specified  in  the  AIRS  Users  Guide.  This 
section  is  promulgated  as  proposed. 

N.  Appendix  A  -  Quality  Assurance 
Requirements  for  SLAMS 

1.  Summary  of  proposal.  The  proposal 
addressed  th^  feet  that  enhanced  QA 
and  QC  procedures  were  required  in  the 
areas  of  sampler  operation,  filter 
handling,  data  quality  assessment,  and 
other  operator-related  aspects  of  the 
PM2  5  measurement  process.  These 
enhanced  QA/QC  procedures  were 
necessary  for  meeting  the  data  qualify 
objectives  for  ambient  PM2.5  monitoring. 

Most  operational  QC  aspects  were 
specified  in  40  CFR  part  58,  Appendix 
A  in  general  terms.  However,  for  PM2.5. 
explicit,  more  stringent,  requirements 
were  proposed  for  sample  filter 
treatment-including  the  moisttire 
equilibration  protocol,  weighing 
procedures,  temperature  limits  for 
collected  samples,  and  time  limits  for 
prompt  analysis  of  samples.  Details 
concerning  these  operator-related 
procedures  were  proposed  to  be 
published  as  a  new  section  2.12  of 
EPA's  Qualify  Assurance  Handbook  for 
Air  Pollution  Measurement  Systems, 
Volume  n  to  assist  monitoring 
personnel  in  maintaining  high  standards 
of  data  qualify. 

Procedures  were  proposed  for 
assessing  the  resulting  qualify  of  the 
monitoring  data  in  40  CFR  part  58, 
Appendix  A.  Perhaps  the  most 
significant  new  data  quality  assessment 
requirement  proposed  for  PM2.5 
monitoring  was  the  requirement  that 
each  PM2.5  SLAMS  monitor  was  to  be 
audited  at  least  six  times  per  year.  This 
was  the  first  time  a  requirement  had 
been  proposed  to  assess  the  relative 


accuracy  of  the  mass  concentration 
measured  by  a  PM  SLAMS  monitor. 
Each  of  these  six  audits  would  have 
been  performed  by  the  monitoring 
agency  and  would  have  consisted  of 
concurrent  operation  of  a  collocated 
reference  method  audit  sampler  along 
with  the  PM2.5  SLAMS  monitor.  The 
data  ftum  these  collocated  audits  were 
proposed  to  have  been  used  by  EPA  to 
assess  the  perfonnemce  of  the  PM2  5 
SLAMS  monitor  and  to  identify 
reporting  organizations  or  individual 
sites  that  had  abnormal  bias  or 
inadequate  precision  for  the  year. 

Other  data  assessment  requirements 
proposed  for  PM2.J  monitoring  networks 
were  patterned  after  the  current 
requirements  for  PMio  networks  and 
were  intended  to  supplement  the  audit 
procedure.  The  proposal  required  PM2J 
network  monitors  to  be  subject  to 
precision  and  accuracy  assessments  for 
both  manual  and  automated  methods, 
using  procediu^s  similar  or  identical  to 
the  current  procedures  required  for 
PMio  monitoring  networks.  Results  of 
the  field  tests  performed  by  the 
monitoring  agencies  (including  the  field 
tests)  would  have  been  sent  to  EPA.  EPA 
then  would  have  carried  out  the 
specified  calculations  which  would 
have  become  part  of  the  annual 
assessment  of  the  qualify  of  the 
monitoring  data. 

Although  the  proposed  QA 
requirements  for  PM2  5  would  have 
resulted  in  an  increase  in  qualify 
assessment  requirement  for  PM 
monitoring,  the  additional  QA/QC 
checks  would  have  incurred  more  cost 
to  the  monitoring  agency.  Some  of  the 
proposed  new  QA/QC  assessment 
requirements  would  have  somewhat 
overlapped  the  information  provided  by 
other  checks,  such  as  the  periodic  flow 
rate  checks  and  the  use  of  collocated 
samplers  in  monitoring  networks. 

A  revision  to  40  CFR  part  58, 
Appendix  A,  was  also  proposed  to 
provide  for  technical  system  audits  to  be 
performed  by  EPA  at  least  every  3  years 
rather  than  every  year.  This  change  to  a 
less  frequent  system  audit  schedule 
recognized  the  fact  that  for  many  well 
established  agencies,  an  extensive 
system  audit  and  rigorous  inspection 
may  not  have  been  necessary  every  year. 
The  determination  of  the  extent  and 
frequency  of  system  audits  at  an  even 
lower  frequency  than  the  proposed  3- 
year  interval  was  being  left  up  to  the 
discretion  of  the  appropriate  EPA 
Regional  Office,  based  on  an  evaluation 
of  the  Agency's  data  qualify  measures. 
This  change  would  have  afforded  both 
EPA' and  the  air  monitoring  agencies 
flexibilify  to  manage  their  air 


monitoring  resources  to  better  address 
the  most  critical  data  qualify  issues. 

2.  The  PMti  QA  system.  Based  upon 
public  comments,  the  Agency  has 
reviewed  40  CFR  part  58,  Appendix  A 
and  re-evaluated  several  aspects  of  the 
QA  and  QC  quality  control  system  used 
to  assess  the  particulate  monitoring 
data.  The  requirements  associated  with 
the  PMio  QA  system  remained 
unchanged  by  these  modifications. 
Specifically  for  PM2  5,  the  major 
modifications  include  focusing  80 
percent  of  the  QA  resources  to  sites  with 
concentrations  of  greater  than  or  equal 
to  90  percent  of  the  annual  PM2  ? 
NAAQS  (or  24-hour  NAAQS  if  that  is 
affecting  the  area),  increasing  the 
amoimt  of  collocated  monitors  to  25 
percent  of  the  total  number  of  SLAMS 
monitors  within  a  reporting 
organization,  and  changing  the  FRM 
audit  procedures  to  an  independent 
assessment  of  the  bias  of  the  PM2.S 
monitoring  network.  The  FRM  audits 
were  reduced  in  number  to  25  percent 
of  the  SLAMS  monitors  at  a  frequency 
of  4  times  i>er  year.  All  modifications 
are  discussed  in  detail  in  the  following 
paragraphs. 

In  response  to  comments  that  the 
proposed  QA  requirements  were 
inadequate,  and  in  order  to  clarify  the 
intent  of  the  qualify  system,  EPA  is 
incorporating  the  concept  and  definition 
of  a  quality  system  into  section  2, 
Qualify  System  Requirements.  EPA 
defines  QA  as  an  integrated  system  of 
management  activities  involving 
planning,  implementation,  assessment, 
reporting,  and  quality  improvement  to 
ensure  that  a  process,  item,  or  service  is 
of  the  type  and  qualify  needed  and 
expected  by  the  customer.  QC  is  defined 
as  the  overall  system  of  technical 
activities  that  measures  the  attributes 
and  performance  of  a  process,  item,  or 
service  against  defined  standards  to 
verify  that  they  meet  the  stated 
requirements  established  by  the 
customer,  h  quality  system  is  defined  as 
a  structured  and  documented 
management  system  describing  the 
policies,  objectives,  principles, 
organizational  authorify-, 
responsibilities,  accountability,  and 
implementation  plan  of  an  organization 
for  ensuring  qualify  in  its  work 
processes,  products  (items),  and 
services.  The  qualify'  system  provides 
the  framework  for  planning, 
implementing,  and  assessing  work 
performed  by  the  organization  and  for 
carrying  out  required  QA  and  QC. 

The  Agency  used  the  data  quality 
objective  (DQO)  process  to  specifically 
develop  the  QA  system  for  the  new 
PM2.5  program.  The  DQO  process  is  a 
systematic  strategic  planning  tool  based 
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on  the  scientific  method  that  identifies 
and  defines  the  type,  quality,  and 
quantity  of  data  needed  to  satisfy  a 
specific  use.  Meeting  the  new  data 
quality  objectives  for  ambient  PM^j 
monitoring  requires  a  combination  of 
QA  and  QC  procedures  to  evaluate  and 
control  data  measurement  uncertainty. 
For  this  reason,  EPA  has  developed  a 
quality  system  specifically  for  PM2.5 
which  incorporates  procedures  to 
quantify  total  measurement  uncertainty, 
as  it  relates  to  total  precision  and  total 
bias,  within  the  PM2  5  monitoring 
network.  In  order  to  clarify  the  tools 
used  in  the  QA  system,  the  Agency  has 
included  definitions  in  40  CFR  part  58, 
Appendix  A.  Total  bias  is  defined  as  the 
systematic  or  persistent  distortion  of  a 
measurement  process  which  causes 
errors  in  one  direction  (i.e.,  the  expected 
sample  measurement  is  different  &om 
the  sample's  true  value).  Total  precision 
is  defined  as  a  measure  of  mutual 
agreement  among  individual 
measurements  of  the  same  property, 
usually  under  prescribed  similar 
conditions,  expressed  generally  in  terms 
of  the  standard  deviation.  Accuracy  is 
defined  as  the  degree  of  agreement 
between  an  observed  value  and  an 
accepted  reference  value,  accuracy 
includes  a  combination  of  random  error 
(precision)  and  systematic  error  (bias) 
components  which  are  due  to  sampling 
and  analytical  operations.  The  Agency 
will  use  various  QA  tools  to  quantify 
this  measurement  uncertainty:  this 
includes  collocation  of  monitors  at 
various  PM2  5  sites,  use  of  operational 
flow  checks,  and  implementation  of  an 
independent  FRM  audit. 

The  measurement  system  represents 
the  entire  data  collection  activity.  This 
activity  includes  the  initial 
equilibration,  weighing,  and 
transportation  of  the  filters  to  the 
sampler:  calibration,  maintenance,  and 
proper  operation  of  the  instrument: 
handling/placement  of  the  filters; 
proper  operation  of  the  instrument 
(sample  collection);  removal/handling/ 
transportation  of  the  filter  from  the 
sampler  to  the  laboratory:  weighing, 
storage,  and  archival  of  the  sampled 
filter;  and  finally,  data  analysis  and 
reporting.  Additional  or  supplemental 
detailed  quality  assurance  procedures 
and  guidance  for  all  operator-related 
aspects  of  the  PM2  5  monitoring  process 
will  be  published  as  a  new  section  2.12 
of  EPA's  Quality  Assurance  Handbook 
for  Air  Pollution  Measurement  Systems, 
Volume  n.  Ambient  Air  Specific 
Methods  to  assist  monitoring  personnel 
in  maintaining  high  standards  of  data 
quality. 

To  clarify  the  requirements  and 
guidance  concerning  the  SLAMS 


ambient  air  network,  the  Agency  has 
developed  Quality  Assurance  Division 
(QAD)  requirements  documents,  which 
are  referenced  in  section  2.2.  For 
simplification,  the  Agency  has  removed 
the  list  of  pertinent  operational 
procedures  from  this  section  and  has 
replaced  the  list  with  the  updated 
reference.  In  response  to  comments 
about  potential  difficulties  in  following 
the  requirements  in  ANSI  E-4,  EPA  has 
instead  required  quality  assurance  and 
control  programs  to  follow  the 
requirements  for  quality  assurance 
project  plans  contained  in  EPA 
requirements  for  quality  assurance 
project  plans  for  environmental  data 
operaUons,  EPA  QA/R-5  an  EPA  QAD 
document. 

EPA  received  many  comments  on  the 
proposed  bimonthly  audits  for  each 
PM2.5  site  as  proposed  in  section  6.0  of 
Appendix  A.  Commenters  expressed 
concerns  about  the  excessive  burden  the 
requirement  would  put  on  State  and 
local  air  pollution  control  agencies,  the 
length  of  time  involved  with  the 
process,  and  the  quality  control, 
reliability,  and  logistical  aspects  of  a 
portable  audit  device. 

Based  upon  these  comments,  the 
Agency  re-assessed  its  position 
concerning  the  number  of  sites  and  the 
frequency  of  audits  that  the  State  aind 
local  agencies  perform.  The  Agency 
feels  that  independent  FRM  audits  are 
essential  to  reaching  the  goal  of  the  data 
quality  objectives  for  PM2  5  because 
these  audits  evaluate  the  total  bias  for 
each  designated  PM2  5  Federal  Reference 
and  Equivalent  monitoring  method 
within  the  monitoring  network. 
Therefore,  the  Agency  has  modified  the 
proposed  audit  program  to  make  it 
Independent  and  also  to  reduce  the 
burden  on  State  and  local  agencies. 
Section  6.0  as  proposed  has  been 
deleted,  with  remaining  data  quality 
assessment  requirements  for  PM2.5 
included  in  section  3.5  of  40  CFR  part 
58,  Appendix  A.  The  resulting  data  will 
be  assessed  at  three  distinct  levels- 
single  monitor  level,  reporting 
organization  level,  and  at  a  national 
level.  Details  of  the  assessment  process 
will  be  published  in  EPA's  Quality 
Assurance  Handbook  for  Air  Pollution 
Measurement  Systems,  Volume  11, 
Ambient  Air  Specific  Methods. 

Commenters  endorsed  the  reduction 
in  the  frequency  of  systems  audits  from 
every  year  to  every  3  years  as  proposed 
in  section  2.5.  Therefore,  the 
requirement  for  a  3— year  schedule  for 
system  audits  remains  unchanged. 

3.  Evaluation  of  measurement 
uncertainty.  EPA  received  several 
comments  on  the  procedures  used  to" 
address  the  quality  assurance  of  the  data 


as  proposed  in  section  3  of  the 
Appendix.  Commenters  were  concerned 
about  the  limited  resources  available  to 
properly  comply  with  all  aspects  of  the 
proposed  quality  system.  In  the  initial 
deployment  of  the  SLAMS  PM2.5 
network,  special  QA  emphasis  should 
be  placed  on  those  sites  likely  to  be 
involved  in  possible  nonattainment 
decisions.  Once  the  initial  attainment/ 
nonattaiimient  designations  have  been 
made,  the  Agency  recommends  focusing 
80  percent  of  the  QA  activity  (collocated 
monitors  and  FRM  audits)  at  sites  with 
concentrations  greater  than  or  equal  to 
90  percent  of  the  mean  annual  PM2  5 
NAAQS  (or  24-hour  NAAQS  if  that  is 
affecting  the  area);  this  percentage  will 
be  100  percent  if  all  sites  have 
concentrations  above  either  NAAQS. 
The  remaining  20  percent  of  the  QA 
activity  would  be  at  sites  with 
concentrations  less  than  90  percent  of 
the  PM2.S  NAAQS.  If  an  organization  has 
no  sites  at  concentration  ranges  greater 
than  or  equal  to  90  percent  of  the  PM2.5 
NAAQS,  the  Agency  recommends  60 
percent  of  the  QA  activity  be  at  sites 
among  the  highest  25  percent  for  all 
PM2.5  sites  in  the  network.  The  Agency 
understands  the  initial  selection  of  sites 
will  likely  be  subjective  and  based  upon 
the  experience  of  State  and  local 
organizations.  « 

Other  data  assessment  requirements 
for  PM2.5  monitoring  networks  are 
patterned  after  the  current  requirements 
for  PMio  networks  and  are  intended  to 
quantify  the  monitoring  network's  total 
precision  and  bias.  PM2  5  network 
monitors  will  be  subject  to  performance 
assessments  for  both  manual  and 
automated  methods,  using  procedures 
similar  or  identical  to  the  current 
procedures  required  for  PMio 
monitoring  networks.  The  Agency 
received  several  comments  describing 
incentives  for  acceptable  performance  in 
the  QA  field.  In  response  to  these 
concerns,  EPA  intends  to  reduce  the  QA 
burden  in  accordance  with  network 
monitoring  and  acceptable  performance 
of  the  QA  program.  Based  upon  EPA's 
yearly  data  quality  assessment, 
acceptable  performance  could  result  in 
a  reduction  in  the  frequencies  of  QA/QC 
requirements.  Additional  details  for  the 
incentive  program  will  be  provided  in 
the  Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems. 
Volume  n,  Ambient  Air  Specific 
Methods. 

The  Agency  believes  that  to  develop 
a  national,  consistent  monitoring 
network  with  quantifiable  data  quality, 
a  quality  system  must  be  developed  that 
permits  maximum  Qexibility  yet  ensures 
that  the  measurement  uncertainty  is 
known  and  under  control.  For  this 
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reason,  the  Agency  has  removed  the 
requirement  in  section  3.3.5  that  the 
paired  monitors  have  the  same  FRM  or 
equivalent  sampler  designation  number, 
but  now  formalizes  the  6-day  sampling 
schedule  for  collocated  monitors  into 
the  regulation;  this  was  previously 
described  in  euidance. 

With  regard  to  the  requirements  for 
evaluating  measurement  uncertainty, 
the  estimates  of  bias  within  the 
monitoring  network  will  be  evaluated 
with  flow  audits  (section  3.5.1)  and 
independent  FRM  audits  (see  comments 
concerning  section  3.5.3).  An  audit  of 
the  operational  flow  rate  determines 
bias  as  performed  by  the  local  operators 
of  manual  methods  for  PM2^  with  each 
sampler  each  calendar  quarter.  Using  a 
flow  rate  transfer  standard,  each 
sampler  will  be  audited  at  its  normal 
operating  flow  rate.  The  percent 
differences  between  the  standard  and 
sampler  flow  rates  will  be  used  to 
evaluate  instriunent-specific  bias. 

Specifically,  for  Federal  Reference 
and  Equivalent  automated  methods,  an 
additional  assessment  of  the  precision 
will  consist  of  a  one-point  precision 
check  performed  at  least  once  every  2 
weeks  on  each  automated  analyzer  used 
to  measiue  PM2.s-  This  precision  check 
is  performed  by  checking  the 
operational  flow  rate  of  the  analyzer, 
using  a  procedure  similar  to  that 
currently  used  for  PMio  network 
assessments.  In  addition,  an  {iltemative 
procedure  may  be  used  where,  under 
certain  specific  conditions,  it  is 
permissible  to  obtain  the  precision 
check  flow  rate  data  from  the  analyzer's 
internal  flow  meter  without  the  use  of 
an  external  flow  rate  transfer  standard. 
This  alternative  procedure  is  also  made 
applicable  to  PMio  methods. 

With  regard  to  the  proposed 
requirements  in  section  3.5.2, 
(Measiuement  of  precision  using 
collocated  procedures  for  automated 
and  manual  methods  of  PM2.5)  several 
commenters  felt  that  invalid  data  or  data 
of  questionable  quality  should  not  be  a 
part  of  the  data  base,  since  the  general 
public  and  many  end-users  of  the  data 
such  as  consultants  and  modelers  do  not 
always  make  distinctions  about  data. 
Data  reporting  requirements  specify  that 
all  valid  monitoring  data  be  reported  to 
AIRS.  EPA  believes  that  the  requirement 
contained  in  section  4.1  to  report  all 
QA/QC  measurements  including  results 
from  invalid  tests  is  necessary  to  fully 
assess  the  performance  of  reporting 
organizations  and  to  allow  EPA  to 
recommend  appropriate  corrective 
actions.  Such  data  will  be  flagged  so 
that  it  will  not  be  utilized  for 
quantitative  assessments  of  precision, 
bias,  and  acciuacy.  EPA  also  received 


many  comments  on  the  use  of 
collocated  samplers  to  assess  precision. 
Most  of  these  comments  advocated  an 
increase  in  the  number  of  collocated 
monitors  as  an  alternative  to  reduce  the 
burden  of  the  independent  audit  system. 
Based  upon  these  comments,  EPA  has 
reassessed  its  position  on  the  number  of 
collocated  monitors  and  now  requires 
25  percent  of  the  total  number  of 
monitors  for  each  designated  Federal 
Rand  Equivalent  Method  within  a 
reporting  organization  to  be  collocated. 
To  further  assess  the  total  precision  and 
bias  of  the  monitoring  network,  half  of 
the  collocated  monitors  for  each 
designated  Federal  Reference  and 
Equivalent  Method  must  be  collocated 
with  a  Federal  Reference  Method  (FRM) 
designated  monitor  and  half  must  be 
collocated  with  a  monitor  of  the  same 
designated  method  type  as  the  primary 
monitor.  An  example  is  shown  in  Table 
A-2  in  40  CFR  part  58,  Appendix  A. 

The  Agency  received  numerous 
comments  concerning  the  burden  of  the 
proposed  FRM  audit  procediues  for 
PMz^  (section  3.5.3),  which  consisted  of 
having  every  site  audited  six  times  each 
year  with  a  portable  FRM  audit  sampler. 
In  response  to  these  coounents,  EPA  has 
reduced  the  number  of  audits  to  25 
percent  of  the  total  number  of  SLAMS 
PM2J  sites  to  be  audited  4  times  each 
year.  In  addition,  EPA  has  reduced  the 
burden  of  the  State  and  local  agencies 
responsibilify  for  implementing  the 
audits  by  providing  access  to  the 
existing  EPA  National  Performance 
Audit  Program  (NPAP)  or  other 
comparable  programs.  The  details 
concerning  the  assessment  of  the 
resulting  data  will  be  published  in 
EPA's  Quality  Assurance  Handbook  for 
Air  Pollution  Measurement  Systems, 
Volume  n.  Ambient  Air  Specific 
Methods. 

4.  Reporting  requirements.  EPA 
received  several  comments  concerning 
the  adequacy  of  QA  reporting 
requirements  (section  4).  The  Agency 
has  addressed  these  comments  by 
strongly  encouraging  earlier  QA  data 
submittal  in  order  to  assist  the  State  and 
local  agencies  in  controlling  emd 
evaluating  the  qualify  of  the  ambient  air 
SLAMS  data. 

5.  Data  quality  assessment.  In 
response  to  several  comments 
concerning  the  adequacy  of  the  QA  data 
assessment  procedures  for  the  PM2  s 
program,  including  parts  of  proposed 
section  6.0.  EPA  developed  a  new 
section  5.5  to  consolidate  and  simplify 
the  procedtires  and  calculations  for  the 
precision,  accuracy,  and  bias 
measurements  used  to  quantify  PM2.5 
data  qualify.  The  quality  assurance 
system  has  been  nested  in  such  a 


manner  that  will  allow  for  the 
assessment  of  total  measurement  bias 
and  precision,  as  well  as  portions  of  the 
measurement  system  (i.e.  field 
operations,  laboratory  operations,  etc.). 
Foiu  distinct  qualify  control  checks  and 
audits  are  implemented  to  evaluate  total 
measurement  uncertainfy:  (1)  Determine 
instrument  accuracy  and  instrument 
bias  from  flow  rate  audits,  (2)  determine 
precision  from  collocated  monitors 
where  the  duplicate  monitor  has  the 
same  method  designation,  (3)  determine 
a  portion  of  the  measurement  bias  from 
collocated  monitors  where  the  duplicate 
sampler  is  an  FRM  device,  and  (4) 
determine  total  measurement  bias  from 
FRM  audits.  This  design  will  allow  for 
early  identification  of  data  qualify 
issues  in  the  measurement  phases  (field/ 
laboratory  operations)  where  they  may 
be  occxuring  and  therefore,  effective 
implementation  of  conective  actions. 

6.  FRM  audit  requirements.  The 
Agency  received  many  comments 
concerned  with  the  burden  the 
proposed  FRM  audit  system  (the  deleted 
Section  6:  Annual  Operational 
Evaluation  of  PMj.;  Methods)  would  put 
upon  the  individual  State  and  local  air 
pollution  agencies.  Based  upon  the 
numerous  comments,  the  Agency  has  re- 
assessed its  position  concerning  the 
audit  system.  The  Agency  reduced  this 
burden  by  providing  the  State  and  local 
agencies  the  flexibilify  to  access  the 
existing  NPAP  program  or  comparable 
program,  additionally  reducing  the 
burden  to  25  percent  of  the  total  number 
of  SLAMS  PM;  5  sites  each  year,  and 
reducing  the  frequency  of  the  audits  to 
4  per  year.  EPA  has  removed  section  6.0 
from  the  regulations  and  incorporated 
the  appropriate  information  into  other 
sections  within  40  CFR  part  58, 
Appendix  A.  Additional  information 
vfiW  be  provided  in  the  Qualify 
Assurance  Handbook  for  Air  Pollution 
Measurement  Systems,  Volume  II, 
Ambient  Air  Specific  Methods. 

O.  Appendix  C  -  Ambient  Air  Quality 
Monitoring  Methodology 

EPA  proposed  that  40  CFR  part  53, 
subpart  C,  be  amended  to  allow  the  use 
of  certain  PMio  monitors  as  surrogates 
for  PM2.5  monitors  for  purposes  of 
demonstrating  compliance  with  the 
NAAQS.  The  proposal  further  stated 
however,  following  the  measurement  of 
a  PMio  concentration  higher  than  the 
24-hoiu-  PM2.S  standard  or  an  annual 
average  concentration  higher  than  the 
annual  average  PM2  5  standard,  the  PMio 
monitor  would  have  to  be  replaced  with 
a  PM2.5  monitor.  In  the  proposal  of 
Appendix  C.  EPA  also  discussed  the  use 
of  several  fypes  of  PM2  5  samplers  at  a 
SLAMS  that  are  not  designated  as  a 
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reference  or  equivalent  method  under 
40  CFR  part  53.  First,  EPA  proposed  the 
use  of  certain  nonreference/ 
nonequivalent  PM2  ^  methods  that  could 
be  used  at  a  particular  SLAMS  site  to 
make  comparisons  to  the  NAAQS  if  it 
met  the  basic  requirements  of  the  test 
for  comparability  to  a  reference  method 
sampler  for  PM25.  as  specified  of  40 
CFR  part  53,  subpart  C  in  each  of  the 
four  seasons  of  the  year  at  the  site  at 
which  it  is  intended  to  be  used.  A 
method  that  meets  this  test  would  then 
be  further  subjected  to  the  operating 
precision  and  accuracy  requirements 
specified  in  the  proposed  Appendix  A 
to  40  CFR  part  53,  at  twice  the  normal 
evaluation  interval.  A  method  that 
meets  these  proposed  requirements 
would  not  become  an  equivalent 
method,  but  the  method  could  be  used 
at  that  particular  SLAMS  site  for  any 
regulatory  purpose.  Second,  EPA 
discussed  the  use  of  CAC  methods 
described  in  §  58.13(f)  which  are 
intended  to  supplement  a  reference  or 
equivalent  manual  method  at  certain 
SLAMS,  so  that  the  manual  method 
could  reduce  its  sampling  frequency 
from  every  day  to  once  in  3  days.  In 
addition,  the  proposed  Appendix  C 
clarifies  that  the  monitoring  data 
obtained  with  CAC  methods  would  be 
restricted  to  use  for  the  purposes  of  the 
proposed  §  58.13(f)  and  would  not  be 
used  for  making  comparisons  to  the 
NAAQS.  Finally,  the  proposal  also 
described  samplers  for  fine  particulate 
matter  used  in  the  IMPROVE  network 
(hereafter  termed  IMPROVED  samplers) 
and  clarified  that  IMPROVE  samplers, 
although  not  designated  as  equivalent 
methods,  could  be  used  in  SLAMS  for 
monitoring  regional  backgroimd 
concentrations  of  fine  particulate 
matter. 

Some  commenters  questioned  the 
proposed  use  of  PMio  samplers  as 
sut»titutes  for  PM2  5  samplers  to  satisfy 
requirements  for  PM2  5  SLAMS 
monitoring.  EPA  reassessed  the  logic 
behind  this  proposal  and  agreed  with 
commenters  that  substitute  samplers 
should  not  be  allowed.  In  order  for  a 
PMio  sampler  to  be  a  substitute  PM2.5 
sampler,  the  annual  average  PMio  would 
have  to  be  less  than  15  ng/m^  and  the 
annual  maximum  24-hour  PMio  would 
have  to  be  less  than  65  |ig/m'.  This 
situation  would  not  be  representative  of 
community-oriented  monitoring,  would 
only  exist  at  a  few  rural  locations  and 
would  not  even  provide  useful 
information  about  PM2 ;  background 
concentrations;  therefore  EPA  has 
deleted  this  provision  from  Appendix  C. 

Appendix  C  is  being  amended  to  add 
a  new  section  2.4  continuing  provisions 
that  allow  the  use  of  a  PM2.  j  method 


that  had  not  been  designated  as  a 
reference  or  equivalent  method  under 
40  CFR  part  53  at  a  SLAMS  under 
special  conditions.  Such  a  method  will 
be  allowed  to  be  used  at  a  particular 
SLAMS  site  to  make  comparisons  to  the 
NAAQS  if  it  meets  the  basic 
requirements  of  the  test  for 
comparability  to  a  reference  method 
sampler  for  PM2.5,  as  specified  in  40 
CFR  part  53,  subpart  C,  in  each  of  the 
four  seasons  of  the  year  at  the  site  at 
which  it  is  intended  to  be  used.  A 
method  that  meets  this  test  will  then  be 
further  subjected  to  the  operating 
precision  and  accuracy  requirements 
specified  in  40  CFR  part  53,  Appendix 
A,  at  twice  the  normal  evaluation 
interval.  A  method  that  meets  these 
requirements  will  not  become  an 
equivalent  method,  but  can  be  used  at 
that  particular  SLAMS  site  for  any 
regulatory  purpose.  The  method  will  be 
assigned  a  special  method  code,  and 
data  obtained  with  the  method  will  be 
accepted  into  AIRS  as  if  they  had  been 
obtained  with  a  reference  or  equivalent 
method.  This  provision  will  allow  the 
use  of  non-conventional  PM2  s  methods, 
such  as  optical  or  open  path 
measurement  methods,  which  would  be 
difficult  to  test  under  the  equivalent 
method  test  procediu^s  proposed  for  40 
CFR  part  53. 

In  addition,  Appendix  C  is  being 
amended  to  add  a  new  section  2.5  to 
clarify  that  CAC  methods  for  PM2.5 
approved  for  use  in  a  SLAMS  under 
new  provisions  in  §  58.13(f)  will  not 
become  de  facto  equivalent  methods  as 
proposed.  This  applies  to  methods  that 
have  not  been  designated  equivalent  or 
do  not  satisfy  the  requirements  of 
section  2.4  previously  described.  In 
response  to  recommendations  that 
IMPROVE  samplers  be  allowed  for  use 
at  core  background  and  core  transport 
sites,  EPA  is  revising  section  2.9  to 
define  IMPROVE  samplers  for  fine 
particulate  matter  and  clarify  that 
IMPROVE  samplers,  although  not 
designated  as  equivalent  methods,  could 
be  used  in  SLAMS  for  monitoring 
regional  background  and  regional 
transport  concentrations  of  fine 
particulate  matter. 

Finally,  minor  changes  are  being 
made  to  section  2.7.1  to  update  the 
address  to  which  requests  for  approval 
for  the  use  of  methods  under  the  various 
provisions  of  Appendix  C  should  be 
sent,  and  section  5  to  add  additional 
references. 


P.  Appendix  D  -  Network  Design  For 
State  and  Local  Air  Monitoring  Stations 
(SLAMS),  National  Air  Monitoring 
Stations  (NAMS)  and  Photochemical 
Assessment  Monitoring  Stations  (PAMS) 

1.  Section  2.8.1  -  Specific  design 
criteria  for  PM2.i.  The  proposed 
regulation  contained  language  regarding 
the  implementation  of  spatial  averaging 
through  the  design  of  PM2.5  monitoring 
networks.  MP  As  and  SAZs  were 
introduced  to  conform  to  the 
population-oriented,  spatial  averaging 
approach  taken  in  the  proposed  PM2.S 
NAAQS  under  40  CFR  part  50.  While 
this  proposed  approach  is  more  directly 
related  to  the  epidemiological  studies 
used  as  the  basis  for  the  proposed 
revisions  to  the  particulate  matter 
NAAQS.  it  recognized  that  the  use  of 
MP  As  and  SAZs  introduced  greater 
complexify  into  the  network  design 
process  and  the  comparison  of  observed 
values  to  the  level  of  the  PM2.5  annual 
NAAQS. 

A  great  number  of  comments  were 
received  concerning  the  communication 
and  complexify  of  spatial  averaging,  the 
selection  of  monitors,  and  the  need  for 
providing  flexibilify  in  specifying 
network  designs  and  spatial  averaging 
given  that  the  nature  and  sources  of  fine 
particles  vary  from  one  area  to  another. 

In  response  to  concerns  about  the 
implementation  and  conununication  of 
spatial  averaging,  EPA  is  clarifying  the 
requirement  for  SAZs  by  changing  some 
terminology.  EPA  is  also  making  it  clear 
that  the  annual  mean  PM2^  from  a 
single  properly  sited  monitor  that  is 
representative  of  communify-wide 
exposures  or  an  average  of  annual  mean 
PM2.J  concentrations  produced  by  one 
or  more  of  such  monitors  that  meet 
siting  requirements  and  other 
constraints  as  set  forth  in  this 
rulemaking  can  be  compared  to  the 
PM2.5  annual  standard.  Specifically,  this 
rule  indicates  that  comparisons  to  the 
aimual  PM2.S  standard  can  be  made 
through  the  use  of  individual  monitors 
or  the  annual  average  of  monitors  in 
specific  CMZs.  Communify-oriented 
monitors  should  be  used  fr«r  these 
comparisons.  This  approach  will 
provide  State  and  local  agencies  with 
additional  flexibility  in  defining 
community-wide  air  qualify  and  in 
designing  monitoring  networks.  The 
aimual  average  PM2^  concentration 
from  one  or  more  monitoring  sites 
within  a  CMZ  may  be  averaged  to 
produce  an  alternative  indicator  of 
annual  average  commimity-wide  air 
quality.  However,  the  criteria  for 
establishing  CMZs  have  been  modified 
(compared  to  the  previous  SAZs)  so  that 
initial  monitors  will  be  located  in  those 


areas  expected  to  have  the  highest 
community-oriented  concentrations.  It 
should  be  noted  that  many  of  the  sites 
meeting  the  siting,  monitoring 
methodology,  and  other  monitoring 
requirements  in  40  CFR  part  58  include 
population-oriented  SPMs  and 
industrial  monitors. 

The  eligible  core  monitors  in  a  CMZ 
still  must  be  properly  sited  and  meet  the 
constraints  specified  in  section  2.8.1.6 
of  40  CFR  part  58,  Appendix  D.  The 
term  SAZ  has  been  replaced  vtdth  CMZ 
and  zone  throughout  Appendix  D.  If  the 
State  chooses  to  make  comparisons  to 
the  aimual  PM2.5  NAAQS  directly  with 
individual  monitors  that  use  the  siting 
requirements  of  section  2.8.1.6.3  of  40 
CFR  part  58,  Appendix  D  then  it  is  not 
required  to  perform  the  analyses  needed 
to  establish  a  CMZ.  A  State  still  would 
be  expected  to  justify  that  the  site  meets 
the  specified  siting  requirements  and  is 
representative  of  community-wide 
exposures.  Then  it  would  not  be 
expected,  apriori,  to  define  the 
boimdaries  of  zones  within  which  the 
monitoring  data  would  be  averaged. 
This  section,  that  was  proposed  as 
"Monitoring  Planning  Areas  and  Spatial 
Averaging  Zones,"  has  been  retitled  as 
"Specific  Design  Criteria  for  PM2.5." 

2.  Section  2.8.1.3  -  Core  monitoring 
stations  for  PM2.5.  The  proposed 
regulations  described  requirements  for 
the  nvunbers  of  SLAMS  sites  including 
core  SLAMS.  To  provide  a  minimal 
PM2.5  network  in  all  high  population 
areas  for  protection  of  the  annual  and 
24-hoiu'  PM  NAAQS,  each  required 
MPA  was  proposed  to  have  at  least  two 
core  monitors.  The  new  core  monitoring 
locations  would  be  an  important  part  of 
the  basic  PM-fine  SLAMS  regiilatory 
network.  These  sites  are  intended  to 
primarily  reflect  community-wide  air 
pollution  in  residential  areas  or  where 
people  spend  a  substantial  part  of  the 
day.  In  addition  to  the  population- 
oriented  monitoring  sites,  core  monitors 
would  also  be  established  for  regional 
background  and  regional  transport 
monitoring. 

To  permit  interface  with 
measurements  of  ozone  precursors  and 
related  emission  sources  that  may 
contribute  to  PM2.5,  an  additional  core 
monitor  collocated  at  a  PAMS  site  was 
proposed  to  be  required  in  those  MSAs 
where  both  PAMS  and  PM2.5  monitoring 
are  required.  The  core  monitor  to  be 
collocated  at  a  PAMS  site  would  be 
considered  to  be  part  of  the  MPA  PM2.5 
SLAMS  network  and  would  not  be 
considered  to  be  a  part  of  the  PAMS 
network  as  described  in  section  4  of  40 
CFR  part  58,  Appendix  D.  Each  SAZ  in 
a  required  MPA  was  proposed  to  have 
at  least  one  core  monitor;  SAZs  in 


optional  MPAs  were  proposed  to  have  at 
least  one  core  monitor;  and  SAZs  were 
proposed  to  have  at  least  one  core  site 
for  every  four  SLAMS. 

Several  commenters  addressed  issues 
related  to  the  number  of  core  SLAMS, 
population-oriented  SLAMS,  and  other 
SLAMS.  Numerous  commenters 
supported  increasing  the  number  of 
stations  while  few  supported  decreasing 
the  number  of  stations.  In  addition, 
some  commenters  addressing  the  issue 
of  spatial  averaging  also  suggested  that 
more  monitors  might  be  needed  to 
address  less  populated  areas  and  areas 
near  hot  spots.  A  few  commenters 
suggested  that  large  States  or  geographic 
areas  might  require  several  regional 
background  or  regional  transport  sites 
and  that  increased  monitoring  in  rural 
or  remote  areas  would  be  needed  to 
establish  naturally  occurring 
concentrations  produced  by  biogenic 
sources. 

EPA  agrees  with  commenters  that 
more  monitors  are  needed  to  address 
smaller  communities,  larger  MSAs  with 
several  source  categories  of  fine 
particulate  emissions,  to  address 
coverage  for  multiple  sites  in  optional 
CMZs,  regional  transport  monitoring 
upwind  of  the  major  population  centers 
in  the  country,  and  additional  sites  near 
population-oriented  pollution  hot  spots. 
Accordingly,  EPA  has  revised  the 
regulation  to  increase  the  number  of 
required  core  SLAMS  and  other 
SLAMS.  These  changes  result  in 
approximately  220  more  required 
sampling  sites,  nationally,  as  compared 
to  the  niunber  proposed  (850  versus 
629).  At  least  one  core  SLAMS  is  now 
required  in  any  MSA  with  a  population 
greater  than  200,000.  EPA  is  requiring 
additional  sites  in  all  MSAs  with 
population  greater  than  1  million  in 
accordance  with  the  follovtring  table: 

Table  1.— Required  Number  of  Core 
SLAMS  According  to  MSA  Popu- 
lation 


MSA  Population 

Minimum  Required 
No.  of  Core  Sites* 

>1  M 

3 

>2M 

4 

>4M 

6 

>6M 

8 

>8M 

10 

•Core  SLAMS  at  PAMS  are  in  addition  to 
these  numbers. 

This  section,  which  was  proposed  as 
section  2.8.2.1,  has  been  reniunbered  as 
section  2.8.1.3. 


As  discussed  in  §  58.13.  Operating 
Schedule,  all  PM2  5  SLAMS  are  required 
to  have  a  minimum  operating  schedule 
of  once  every  3  days,  except  for  a  subset 
of  at  least  two  core  PM2  ?  sites  per  MSA 
with  population  greater  than  500,000 
and  one  site  in  each  PAMS  area  that  is 
required  to  conduct  daily  sampling  as 
proposed. 

3.  Section  2.8.1.4  -  Other  PM2.i 
SLAMS  locations.  EPA  is  retaining  the 
requirement  to  have  a  minimum  of  one 
regional  background  and  one  regional 
transport  site  per  State  and  recognizing 
the  need  for  exceptions  when 
appropriate,  particularly  in  small  States; 
however,  these  sites  are  no  longer 
designated  as  core  SLAMS.  EPA  also  is 
requiring  additional  SLAMS  monitors 
based  upon  the  State  population  less  the 
population  in  all  required  MSA 
monitoring  areas  (i.e.,  MSAs  greater 
than  200,000),  to  provide  population 
coverage  throughput  the  State, 
particularly  in  States  with  fewer 
urbanized  areas.  For  this  remaining 
population  there  should  be  one 
additional  SLAMS  per  200,000 
population.  These  additional  sites  may 
be  used  to  satisfy  any  SLAMS  objective 
anywhere  in  the  State  including 
population  areas  (large  cities  or  small 
towns)  or  regional  transport  in  rural 
areas.  The  requirement  for  the 
additional  SLAMS  is  over  and  above  the 
requirement  for  one  regional 
background  and  regional  transport  site 
per  State  as  mentioned  above.  This 
section,  which  was  proposed  as  section 
2.8.2.2,  has  been  renumbered  as  section 
2.8.1.4.  For  planning  purposes,  EPA 
expects  that  the  total  number  of  sites  in 
a  mature,  fully-developed  PM2.5 
network  will  exceed  these  required 
TTiipiiniiTTHi  The  projected  total  number 
is  1,500  sites,  as  compared  to  the 
proposed  1.200  sites.  This  is  an  increase 
of  25  percent  compared  to  the  number 
proposed  and  is  based  on  the  recognized 
need  for  more  monitoring  in  smaller 
communities,  more  monitors  in  larger 
MSAs  with  several  source  categories  of 
fine  particulate  emissions,  the  possible 
need  for  multiple  sites  in  optional 
CMZs,  the  need  to  support  regional 
transport  monitoring  upwind  of  the 
major  population  centers  in  the  country, 
and  the  need  for  additional  sites  near 
pollution  hot  spots. 

4.  Section  2.8.1.5  -  Additional  PMr^ 
Analysis  Requirements.  EPA  recognizes 
the  need  for  chemical  speciation  of 
particulate  matter.  Such  data  are  needed 
to  cha-^cterize  PM2.5  composition  and  to 
bet'  derstand  the  sources  and 

protest  .>  leading  to  elevated  PM2.S 
concent  ations.  Because  of  the  costs 
associated  writh  conducting  filter 
analysis  on  a  routine  basis,  however  the 
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proposal  only  required  filters  to  be 
archived  so  they  would  be  available  for 
subsequent  chemical  analysis  on  an  as 
needed  basis.  EPA  recognizes  that  there 
is  a  need  for  speciation  and  other 
specialized  monitoring  efforts  that  were 
not  specifically  required  by  the 
proposed  rule.  Accordingly,  EPA 
intended  to  give  these  PM  monitoring 
efforts  high  priority  in  its  section  105 
grants  program. 

Many  commenters  supported  the 
concept  of  chemical  speciation,  noting 
that  speciation  was  essential  for 
identifying  all  of  the  components  of  fine 
particles  and  developing  control 
strategies.  Some  commenters 
recommended  that  the  program  be 
conducted  under  national  or  regional 
supervision  to  ensure  consistency  and 
reduce  costs,  and  that  routine  chemical 
analyses  are  conducted  in  a  centralized 
laboratory.  EPA  also  received  several 
comments  on  the  proposed  archival 
requirements.  Some  commenters 
suggested  that  if  chemical  speciation 
was  required,  the  filter  archival 
requirement  could  be  eliminated.  Other 
commenters  noted  that  the  long-term 
archival  requirements  placed  additional 
resource  burdens  on  agencies,  and  that 
possible  filter  degradation  and/or  bias 
could  result  from  archiving  samples 
prior  to  analysis. 

Based  on  these  comments,  the  Agency 
reassessed  its  position  concerning 
chemical  speciation  as  cm  optional  part 
of  the  PM2.5  monitoring  program. 
Although  speciation  is  resource 
intensive.  EPA  believes  that  its  overall 
value  in  satisfying  control  strategy  and 
other  data  needs  justifies  the  added 
expense.  Chemical  speciation  is 
critically  important  for  the 
implementation  efforts  associated  with 
air  quality  programs.  Specific  subject 
areas  supported  by  chemical  speciation 
include  source  attribution  analysis  (i.e.. 
determining  the  likely  mix  of  sources 
impacting  a  site)  amd  emission 
inventory  and  air  quality  model 
evaluation.  Emission  inventory  and 
modeling  tools  are  used  to  develop 
sound  emission  reduction  strategies. 
Speciated  data  are  especially  critical  for 
air  quality  model  evaluation  since 
resolved  chemical  measurements 
provide  greater  assurance  that 
acceptable  model  behavior  results  from 
appropriate  process  characterization 
rather  than  through  the  collective  effect 
of  compensating  errors.  Speciated  data 
provide  greater  ability  to  identify  the 
causes  of  poor  model  performance  and 
implement  corrective  actions.  After 
strategies  are  developed  and  controls  are 
implemented,  chemically  resolved 
PM2  5  data  provide  a  tracking  and 
feedback  mechanism  to  assess  the 


effectiveness  of  controls  and,  if 
necessary,  provide  a  basis  for 
adjustment.  Chemical  speciation 
provides  an  additional  quality  check  on 
data  consistency  since  a  basis  for 
comparing  the  sum  of  individual 
components  (i.e.,  speciated  data)  with 
total  mass  measurement  is  available. 
Also,  speciated  data  supports  the 
forthcoming  regional  haze  program  by 
providing  a  basis  for  developing  reliable 
estimates  of  seasonal  and  annual 
average  visibility  conditions. 
Chemically  resolved  data  should 
provide  more  complete  data  for  future 
health  studies.  EPA  believes  that 
speciation  should  be  part  of  the  final 
PM2.S  monitoring  program  due  to  the 
collective  value  of  speciation.  However, 
the  Agency  also  believes  that  flexibility 
must  be  provided  to  the  States  to  tailor 
efforts  to  the  needs  of  specific  areas. 
Based  on  public  comments,  a  minimum 
chemical  speciation  trends  network  will 
be  required  to  address  the  needs 
discussed  above. 

Based  on  this  requirement  to  collect 
speciated  data  at  NAMS  sites,  EPA  is 
eliminating  the  requirement  to  archive 
filters  &om  NAMS.  However,  all  other 
SLAMS  sites  will  still  be  required  to 
archive  filters  for  a  minimum  of  1  year 
after  collection.  Access  to  these 
archived  filters  for  chemical  speciation 
would  be  helpful  in  cases  where:  (1) 
Exceedances  or  near  exceedances  of  the 
standard  have  occurred  and  additional 
information  and  data  are  needed  to 
determine  more  precisely  possible 
sources  contributing  to  the  exceedances 
or  high  concentrations,  and  (2)  certain 
sites  may  have  shown  marked 
differences  in  air  quality  trends  at  the 
local  or  national  level  for  no  apparent 
reason  and  analysis  of  filters  from  more 
than  one  site  might  be  required  to 
determine  the  reason(s)  for  the 
differences.  EPA  intends  to  assign  a 
high  priority  to  this  program  through  its 
section  105  grant  allocation  program 
and  will  issue  guidance  describing  the 
monitoring  methods  and  scenarios 
under  which  speciation  should  be 
performed.  The  FRM  described  in  40 
CFR  part  50.  Appendix  L,  is  finalized  as 
a  single-filter  based  method.  Therefore, 
supplementary  monitoring  equipment 
that,  for  example,  permits  the  use  of 
additional  filter  media  will  be.  needed  to 
perform  the  appropriate  speciation. 
Additional  details  on  the  monitoring 
methodology  for  performing  speciation 
and  related  information  on  filter 
handling  and/or  storage  will  be 
addressed  in  forthcoming  EPA 
guidance. 

EPA  is  now  instructing  the  States  to 
initiate  chemical  speciation  in 
accordance  with  forthcoming  EPA 


guidance  at  PM2  5  core  sites  collocated 
at  approximately  25  PAMS  sites  and  at 
approximately  25  other  core  sites  for  a 
total  of  approximately  50  sites 
nationwide.  These  sites  would  be 
selected  as  candidates  for  fut\ire  NAMS 
designation.  Depending  on  available 
resources,  chemical  speciation  could  be 
expanded  to  additional  sites  in  the 
second  and  third  years.  The  requirement 
to  collect  speciated  data  will  be 
reexamined  after  5  years  of  data 
collection.  Based  on  this  review,  the 
EPA  Administrator  may  exempt  some 
sites  bom  collecting  speciated  data.  At 
a  minimum,  chemical  speciation  will 
include  analysis  for  metals  and  other 
elemental  constituents,  selected  anions 
and  cations,  and  carbon. 

EPA  recognizes  that  advantages 
related  to  consistency,  quality  assurance 
and  scales  of  economy  would  result 
from  using  centralized  laboratories  for 
conducting  chemical  analyses. 
However,  EPA  is  concerned  about  the 
available  laboratory  capacity  for  meeting 
the  needs  of  a  national  PMj.s  speciation 
network.  Several  options  are  under 
consideration  that  include  developing 
new  central  and  regional  laboratories 
and  exploring  the  use  of  existing  federal 
and  State  facilities.  This  section,  which 
was  proposed  as  section  2.8.2.4,  has 
been  renumbered  as  section  2.8.1.5. 

5.  Section  3.7.6  -  NAMS  speciation. 
Consistent  with  the  previous  discussion 
on  speciation,  the  requirement  to 
establish  a  subset  of  approximately  50 
NAMS  sites  for  routine  speciation  is 
described  in  a  new  section  3.7.6  of  40 
CFR  part  58.  Appendix  D.  The 
approximately  50  sites  will  include  the 
ones  collocated  at  PAMS  and 
approximately  25  other  sites  to  be 
selected  by  the  EPA  Administrator,  in 
consultation  with  the  Regional 
Administrators  and  the  States.  After  5 
years  of  data  collection,  the  EPA 
Administrator  may  exempt  some  sites 
from  collecting  speciated  data.  The 
number  of  NAMS  sites  at  which 
speciation  will  be  performed  each  year 
and  the  number  of  samples  per  year  will 
be  determined  in  accordance  with  EPA 
guidance.  The  subsequent  sections  of 
section  3.7  have  been  renumbered 
accordingly. 

Q.  Appendix  E  •  Probe  and  Monitoring 
Path  Siting  Criteria  for  Ambient  Air 
Quality  Monitoring 

The  proposed  revisions  to  this 
Appendix  consisted  of  relatively  minor 
changes  in  the  siting  criteria  to  expand 
the  requirements  to  include  PM2.5. 
Minor  changes  were  made  to  the 
example  monitoring  location  in  section 
8.1  of  the  proposed  revisions  to  40  CFR 
part  58,  Appendix  E,  to  replace  "mid- 
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town  Manhattan  in  New  York  City" 
with  "central  business  district  of  a 
Metropolitan  area." 

R.  Appendix  F  -  Annual  Summary 
Statistics 

A  new  section  was  proposed  to  be 
added  to  40  CFR  part  58.  Appendix  F, 
to  include  annual  summary  statistics  for 
PM2.S-  No  changes  were  made  to  the 
proposed  revisions. 

S.  Review  of  Network  Design  and  Siting 
Requirements  for  PM 

1.  PMio-  The  network  design  and 
siting  requirements  for  the  annual  and 
24-hour  PMio  NAAQS  will  continue  to 
emphasize  identification  of  locations  at 
maximum  concentrations.  The  PMio 
network  itself,  however,  will  be  revised 
because  the  new  PM2.5  standards  will 
likely  be  the  controlling  standards  in 
most  situations. 

The  new  network  for  PMio  will  be 
derived  from  the  existing  network  of 
SLAMS.  NAMS.  and  other  monitors 
generically  classified  as  SPMs  which 
include  industrial  and  special  study 
monitors.  Population-oriented  PMio 
NAMS  will  generally  be  maintained  as 
will  other  key  sampling  locations  in 
existing  nonattainment  areas,  and  in 
areas  whose  concentrations  are  near  the 
levels  of  the  revised  PMio  NAAQS. 
Currently  approved  reference  or 
equivalent  PMio  samplers  can  continue 
to  be  utilized.  The  revised  network  will 
ensure  that  analysis  of  national  trends 
in  PMio  can  be  continued,  that  air 
surveillance  in  areas  with  established 
PM  emission  control  programs  can  be 
maintained,  and  that  the  PMio  NAAQS 
will  not  be  jeopardized  by  additional 
growth  in  PMio  emissions.  PMio  sites 
should  be  collocated  with  new  PM2.5 
sites  at  key  community-oriented 
monitoring  stations  so  that  better 
definition  of  fine  and  coarse 
contributions  to  PMio  can  be 
determined  to  provide  a  better 
understanding  of  exposure,  emission 
controls,  and  atmospheric  processes. 
PMio  sites  not  needed  for  trends  or  with 
maximum  concentrations  less  than  60 
percent  of  the  NAAQS  should  be 
discontinued  in  a  longer-term  PMio 
network.^  The  sampling  frequency  at  all 
PMio  sites  can  be  changed  to  a 
minimum  of  once  in  3  days,  which  will 
be  sufficient  to  make  comparisons  with 
the  new  PMio  standards  at  most 
locations.  Locations  without  high  24— 
hour  concentrations  of  PMio  (e.g.,  140 
)ig/m^)  may  be  exempted  from  this 


^Memorandum  from  William  F.  Hunt.  Jr.. 
Director.  Emissions.  Monitoring,  and  Analysis 
Division  dated  April  22,  1997,  to  EPA  Regional 
Directors  entitled  Ambient  Monitoring 
Reengineering  (found  in  Docket  A-96-51). 


provision,  and  their  sampling  frequency 
reduced  to  a  minimum  of  once  in  6 
days. 

2.  PM7.5.  Consistency  with  the  new 
PM2.5  NAAQS  demands  the  adoption  of 
new  perspectives  for  identifying  and 
establishing  monitoring  stations  for  the 
PM2.J  ambient  air  monitoring  network. 
First,  sites  which  are  representative  of 
community-wide  air  quality  shall  be  the 
principal  focus  of  the  new  PM2.S 
monitoring  program;  however,  all 
eligible  population-oriented  PM2.5  sites 
(including  regional  background  and 
regional  transport  sites)  will  be  used  for 
comparisons  to  the  new  NAAQS. 
Second,  eligible  SLAMS  and  other 
eligible  SPMs  may  be  averaged  within 
properly  defined  CMZs  to  better 
characterize  exposure  and  air  quality  for 
comparison  to  the  annual  PM2.5 
NAAQS.  Third,  population-oriented 
PM2.5  SLAMS  and  SPMs  representative 
of  unique  microscale  or  middle  scale 
impact  sites  would  not  be  eligible  for 
comparison  to  the  annual  PM2.5  NAAQS 
and  would  only  be  compared  to  the  24- 
hour  PM2.5  NAAQS.  The  24-hour  PM2  5 
NAAQS  is  intended  to  supplement  the 
annual  PM:  5  standard  by  providing 
additional  protection  at  these  small 
spatial  scales.  A  violation  of  the  annual 
PM2.S  NAAQS  at  localized  hot  spot  and 
other  areas  of  a  small  spatial  scale  (i.e.. 
less  than  0.5km  in  diameter)  are  not 
reflective  of  the  data  used  to  establish 
the  annual  PM2.5  NAAQS.  It  is  also  not 
indicative  of  a  greater  area-wide 
problem  which  would  initiate  the  need 
for  an  area-wide  implementation 
strategy.  Clearly,  the  combination  of 
careful  network  design,  i.e.,  one  that 
identifies  the  differences  in  monitor 
locations,  and  an  implementation  policy 
that  strives  to  develop  effective 
strategies  optimizing  regional  and  local 
efforts  is  required  to  address  the  intent 
of  the  PM2  5  NAAQS. 

The  new  network  for  PM2  5  consists  of 
a  core  network  of  commimity-oriented 
SLAMS  monitors  (including  certain 
SLAMS  collocated  at  PAMS),  other 
SLAMS  monitors  (including  background 
and  regional  transport  sites),  a  NAMS 
network  for  long-term  monitoring  for 
trends  purposes,  and  a  supplementary 
network  of  SPMs.  Daily  sampling  is 
required  at  a  subset  of  core  SLAMS 
located  in  MSAs  with  population 
greater  than  500,000  and  at  core  SLAMS 
collocated  at  PAMS  sites.  This  will 
provide  more  accurate  and  complete 
information  on  population  exposure. 
One  in  3-day  sampling  is  required  at 
NAMS  and  at  all  other  SLAMS,  except 
when  exempted  by  the  Regional 
Administrator,  in  which  case  one  in  6- 
day  sampling  is  required.  Frequent 
measurements  are  important  to 


characterize  the  day-to-day  variability  in 
PM2.5  concentrations,  and  to  understand 
episodic  behavior  of  PM2.5.  Routine 
chemical  speciation  of  PM2.5  will  be 
required  for  a  small  subset  of  the  core 
SLAMS.  This  is  necessary  to  establish 
and  track  effective  emission  control 
strategies  to  assure  protection  of  the 
NAAQS.  These  sites  shall  be  part  of  the 
future  PM2  5  NAMS  network.  Overall, 
many  of  the  new  PM2  5  sites  are 
expected  to  be  located  at  existing  PMio 
sites,  that  are  representative  of 
monitoring  oriented  exposures  and 
would  be  collocated  with  some  PAMS 
sites. 

The  concepts  that  address  the  intent 
of  PM2  5  network  for  making 
comparisons  to  the  NAAQS  are 
embodied  through:  (1)  Monitoring 
planning  areas;  (2)  specially  coded  sites 
including  community-oriented  (core) 
SLAMS,  regional  transport  and  regional 
background  SLAMS,  and  other  SLAMS 
or  SPMs  whose  data  would  be  used  to 
compare  to  the  levels  of  the  annual  and 
24-hour  PM2  s  NAAQS;  (3)  SLAMS  or 
SPMs  representative  of  unique 
population-oriented  microscale  or 
middle  scale  locations  that  are  only 
eligible  for  comparison  to  the  24-hour 
PM2  5  NAAQS,  and  (4)  individual 
community-oriented  sites  or  CMZs  to 
correspond  to  the  spatial  averaging 
approach  defined  by  the  annual  PM2.5 
NAAQS. 

Core  sites  are  community- 
representative  monitoring  sites  which 
are  among  the  most  important  SLAMS 
for  identifying  areas  that  are  in  violation 
of  the  PM2  5  NAAQS  and  to  be  used  for 
the  associated  SIP  plaiming  process. 
Because  of  their  generally  larger  spatial 
scales  of  representativeness,  the  core 
sites  are  the  sites  most  likely  to  be 
eligible  for  spatial  averaging  and  are 
also  vital  in  order  to  establish  the 
boundaries  of  potential  areas  of 
violation  of  the  NAAQS  that  would  be 
reflective  of  the  areas  of  highest 
population  exposure  to  fine  particles. 
Core  sites  are  neighborhood  scale  in 
their  spatial  dimensions.  Core  SLAMS 
and  specific  SPM  monitoring  locations 
which  are  eligible  for  spatial  averaging 
must  bendentified  in  the  PM  monitoring 
network  description,  satisfy  criteria 
outlined  in  Appendix  D.  and  be 
approved  by  EPA.  In  accordance  with 
information  to  be  specified  by  the  AIRS 
guidance,  the  State  shall  assign  the 
appropriate  monitoring  site  code  when 
reporting  these  data  to  EPA. 

Regional  transport  and  regional 
backgroimd  sites  are  located  outside 
major  metropolitan  areas  and  would 
generally  be  upwind  of  one  or  more 
high  concentration  PM2  5  impact  areas. 
These  sites  are  expected  to  be  in  areas 
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of  relatively  low  population  density  or 
in  unpopulated  regions.  The  collection 
of  data  at  these  sites  is  encouraged 
because  they  are  critical  for  the 
complete  understanding  of  potential 
pollutant  transport  and  for  die 
development  and  evaluation  of  emission 
control  strategies.  Aldiough  violations 
of  the  NAAQS  may  be  observed  at  Uiese 
sites,  the  interpretation  and  use  of  such 
data  observed  at  regional  transport  and 
regional  background  locations  will  be 
addressed  in  the  PM  implementation 
program. 

SLAMS  monitoring  locations 
generally  should  reflect  the  population- 
oriented  emphasis  of  the  new  NAAQS' 
population  risk  management  approach 
and  its  data  would  be  used  for  NAAQS 
comparisons.  SPMs,  on  die  oUier  hand, 
could  represent  a  variety  of  monitoring 
situations,  some  of  which  are  not 
appropriate  for  comparison  to  the  PM25 
standards.  This  includes  monitoring  at 
non-population-oriented  hot  spots  or 
special  emissions  characterization  sites 
that  do  not  meet  EPA  siting  criteria  or 
required  SLAMS  monitoring 
mediodology,  but  provide  valuable 
plarming  information  to  support  the  SIP 
process.  In  addition,  certain  SLAMS  and 
SPMs  that  represent  small  spaUal  scales 
(i.e.,  sites  that  are  classified  as 
microscale  or  middle  scale,  in 
accordance  with  Appendix  D)  would 
not  represent  average,  community- 
oriented  air  quality.  In  general,  such 
locations  would  be  relatively  close  to  a 
single  PM  emission  source  or  a 
collection  of  small  local  sources.  An 
example  of  such  a  location  is  a  unique 
microscale  site  in  a  non-residential  part 
of  an  urban  area  and  which  may  be 
zoned  industrial.  Clearly,  such  a  site 
should  not  be  called  a  SLAMS.  There 
might  also  be  SLAMS  sites  in  residenUal 
districts  which  are  representative  of 
small  maximum  concentration  impact 
areas.  Due  to  the  greater  spatial 
homogeneity  of  fine  particles,  die 
existence  of  such  small  scale  impact 
locaUons  is  expected  to  be  much  less 
dian  that  for  coarse  particles.  When 
SLAMS  or  SPMs  do  represent  small, 
unique  population-oriented  impact 
areas,  Oiey  should  be  used  for 
comparison  to  die  24-hour  PM2  j 
standard  but  not  for  die  annual 
standard.  This  is  especially  true  when 
the  site  is  dominated  by  a  single 
emission  source.  In  general,  diese  types 
of  small  impact  sites  may  be  surrounded 
by  broader  areas  of  more  homogeneous 
concentrations  which  are  reflecUve  of 
community-wide  air  quality.  However, 
if  the  State  chooses  to  monitor  at  a 
unique  population-oriented  microscale 
or  middle  scale  location  and  die 


monitoring  staUon  meets  all  applicable 
40  CFR  part  58  requirements  (including 
monitoring  mediodology),  dien  die  data 
shall  be  used  only  for  comparison  to  the 
24-hour  PM2,5  standard.  This  is 
consistent  with  die  underlying  radonale 
of  die  PM2.J  NAAQS.  Such  monitors 
would  require  a  special  AIRS  code 
when  their  data  are  submitted  to  EPA, 
as  specified  by  AIRS  guidance. 

Exceptions  to  the  use  of  micro  and 
middle  scale  PM2 .,  for  comparison  only 
to  die  24-hour  standard  may  exist  when 
micro  or  middle  scale  PM2.5  sites 
represent  several  small  areas  in  the 
monitoring  domain  which  collecUvely 
identify  a  larger  region  of  localized  high 
concentration.  For  example,  there  may 
be  two  or  more  disjoint  middle  scale 
impact  areas  in  a  single  residential 
district  that  are  not  predominandy 
influenced  by  a  single  PM2  5  emission 
source.  In  diis  case,  these  small  scale 
sites  should  be  used  for  comparison  to 
die  annual  NAAQS.  This  is  because 
their  annual  average  ambient  air 
concenti^tions  can  be  interpreted  as  if 
diey  collectively  represent  a  larger  scale. 
In  a  sense,  diis  situation  can  be  viewed 
as  a  neighborhood  of  small  scale  impact 
areas.  These  concepts  and  associated 
requirements  are  discussed  in  section 
2.8.1  of  40  CFR  part  58,  Appendix  D. 
The  new  network  design  and  siting 
requirements  encourage  the  placement 
of  PM2.5  monitors  both  within  and 
outside  of  population  centers  in  order 
to:  (1)  Provide  air  quality  data  necessary 
to  facilitate  implementation  of  die  PM2  5 
NAAQS,  and  (2)  augment  the  existing 
visibility  fine  particle  monitoring 
network.  The  coordination  of  diese  two 
monitoring  objectives  will  facditate 
implementation  of  a  regional  haze 
program  and  lead  to  an  integrated 
monitoring  program  for  fine  particles. 

To  achieve  die  appropriate  level  of  air 
quality  surveillance  in  such  areas,  EPA 
believes  it  is  important  to  coordinate 
and  integrate  die  regional  background 
and  regional  transport  monitoring  sites 
specified  in  diis  final  rule  widi  the 
existing  IMPROVE  monitors  diat  have 
been  in  place  in  a  number  of  locations 
around  die  countiy  since  the  late  1980s 
to  characterize  fine  particulate  levels 
and  visibility  in  mandatory  Federal 
Class  I  areas  (e.g.,  certain  national  parks 
and  wilderness  areas).  The  need  for 
coordination  and  integration  of 
visibility-oriented  monitoring  sites  will 
increase  when  EPA  proposes  rules 
under  section  169 A  of  the  Act  to 
supplement  die  secondary  NAAQS  in 
addressing  regional  haze.  More  detailed 
guidance  on  monitoring  and  assessment 
requirements  will  be  forthcoming  to 
support  diis  program.  This  will  include 
details  on  topics  such  as  monitor 


placement,  monitoring  methodology, 
duration  of  sampling  and  frequency  of 
sampling.  It  is  anticipated,  however, 
diat  the  existing  IMPROVE  network, 
together  widi  sites  established  under 
this  rule,  would  be  an  integral  part  of 
die  network  for  determining  reasonable 
progress  under  a  regional  haze  program. 

In  die  meantime,  EPA  recommends 
that  States,  in  conjunction  with  EPA 
and  Federal  land  managers,  explore 
opportunities  for  expanding  and 
managing  PM2.5  and  visibility 
monitoring  networks  in  the  most 
efficient  and  effective  ways  to  meet  the 
collective  goals  of  these  programs.  It  is 
EPA's  intent  that  monitoring  conducted 
for  purposes  of  die  PM2  -,  primary  and 
secondary  NAAQS  (including  regional 
background  and  regional  ti-ansport 
sites),  and  for  visibility  protection  be 
undertaken  as  one  coordinated  national 
PM2.5  monitoring  program,  radier  dian 
as  a  number  of  independent  networks. 
Although  the  major  emphasis  of  die 
new  PM2.5  network  is  compliance 
monitoring  in  support  of  the  NAAQS, 
die  network  is  also  intended  to  assist  in 
reporting  of  data  to  die  general  public, 
especially  during  air  pollution  episodes 
and  to  assist  in  the  SIP  planning 
process.  To  these  ends,  additional 
monitoring  and  analyses  are  suggested 
concerning  the  location  of 
nephelometers  (or  odier  continuous  PM 
measuring  devices)  at  some  core 
monitoring  sites  and  die  collection  of 
meteorological  data  at  core  SLAMS  sites 
(including  background  and  regional 
transport  sites). 

T.  Resources  and  Cost  EsUmatesfor 
New  PM  Networks 


The  proposed  rules  contained  a 
discussion  of  die  costs  associated  widi 
the  start-up  and  implementation  of  a 
PM2  5  network  and  die  phase-down  of 
the  existing  PMio  network. 

1.  Resources  and  costs.  Several 
commenters  expressed  concern  about 
die  costs  of  the  proposed  monitoring 
and  QA/QC  requirements.  Most 
commenters  wanted  EPA  to  provide  die 
funds  to  meet  die  increased  effort  and 
costs  with  new  monies  to  die  agencies, 
noting  diat  implementing  the  network 
in  a  timely  manner  will  depend  heavily 
on  timely  grant  assistance  from  EPA. 
Numerous  commenters  expressed 
concern  that  eidier  not  enough 
monitoring  money  was  projected  or  diat 
die  program  would  be  an  unftmded 
mandate.  Commenters  felt  that  EPA 
should  budget  the  funds  necessary  to 
develop  an  adequate  PM2 ,  network  diat 
will  support  all  SIP  obligations, 
including  support  for  speciation.  Funds 
to  implement  a  new  monitoring  network 
should  include  one-time  funding  to 


procure  sampling,  calibration, 
laboratory,  and  audit  equipment,  plus 
annual  funding  to  support  field  and 
laboratory  operations. 

Several  commenters  felt  that  EPA 
estimates  were  too  low,  citing 
underestimates  for  additional 
operational,  analytical,  and  equipment 
costs  including  daily  sampling; 
speciation;  startup  for  new  monitoring 
locations;  laboratory  modifications; 
operator  training;  travel;  data  collection 
and  reporting;  greater  QA  equipment 
and  manpower  needs;  field  testing  of 
reference  and  equivalent  methods;  and 
continuous  monitors.  No  commenter  felt 
that  EPA  estimates  were  too  high. 

A  few  commenters  addressed  the 
suggested  portions  of  the  total 
monitoring  program  cost  for  speciation. 
Several  commenters  suggested  that  the 
cost  of  requiring  speciation  could  be 
reduced  by  limiting  the  requirement  to 
a  subset  of  the  daily  monitoring  sites,  or 
offset  by  eliminating  the  requirement  for 
daily  sampling,  noting  that  any  cost 
savings  would  be  overwhelmed  by  the 
greater  number  of  PM2.5  sites  and  the 
number  of  sites  conducting  everyday 
sampling. 

EPA  understands  the  complexities 
and  resource  demands  required  by  State 
and  local  agencies  in  establishing  and 
implementing  the  new  regulations.  In  its 
review  of  the  comments  on  the  use  of 
the  proposed  Federal  reference  sampler 
and  associated  quality  assurance 
requirements,  the  Agency  has  published 
more  cost-effective  requirements  with 
this  final  rule  for  monitoring  network 


design,  methodology,  and  quality 
assurance.  Likewise,  EPA  recognizes  the 
subsequent  need  for  it  to  provide 
technical  and  financial  assistance.  In 
this  regard,  some  control  agencies  have 
used  FY-97  grant  allocations  to  procure 
PM2.5  prototype  instruments  or  upgrade 
their  filter  weighing  facilities. 
Additionally,  die  Agency  has  designated 
approximately  $10,935,000  in  section 
105  grant  monies  for  distribution  to 
States  in  FY-98.  EPA  intends  to  assign 
a  high  priority  to  the  PM2  5  monitoring 
program  through  its  section  105  grants, 
and  additional  grant  dollars  have  been 
earmarked  by  EPA  for  subsequent  years 
which  should  ensure  successful 
implementation  of  the  PM2.5  monitoring 
program. 

2.  Revised  cost  analysis.  In  response 
to  comments  on  cost  estimation  and 
new  requirements  described  earlier, 
EPA  has  revised  its  estimates  for  the 
projected  PMio  and  PM2  5  networks. 
EPA  believes  that  it  has  both  improved 
its  cost  estimates  and  more  adequately 
addressed  the  needs  for  the  PM 
monitoring  program.  The  net  costs 
associated  with  the  final  PM  rules 
promulgated  today  include  the  start-up 
and  implementation  costs  associated 
with  the  new  PM2  5  network  and  the 
cost  savings  associated  with  phase- 
down  of  the  existing  PMio  network.  The 
estimated  costs  in  the  preamble  have 
been  revised  to  reflect  changes  to  the 
regulations  based  on  comments  received 
on  the  proposed  changes  in  40  CFR 
parts  50.  53,  and  58.  In  particular,  PM2.5 

Table  2.— PM2  5  Network  Costs 

(Thousands  of  Actual  Dollars] 


network  costs  have  been  revised  to 
reflect  an  increase  in  the  number  of  sites 
to  1,500.  newer  cost  estimates  for 
prototype  samplers,  equipping  many 
sites  with  sequential  samplers  to 
provide  for  greater  operational 
flexibility,  reducing  the  numtier  and 
frequency  of  audits  with  federal 
reference  method  samplers,  and 
providing  for  additional  multi-filter 
sampling  to  determine  PM2  5  constituent 
species.  In  addition,  PMio  network  costs 
have  been  revised  to  reflect  an  increase 
in  the  remaining  number  of  PMio  sites 
to  900  and  a  sampling  frequency  of  once 
every  3  days  (instead  of  once  every  6 
days,  as  proposed)  for  those  sites  that 
previously  had  been  sampling  everyday, 
every  2  days,  or  every  6  days. 

Table  2  shows  the  PM2  5  network 
phase-in  data  including  number  of  sites 
and  samplers,  costs  for  capital 
equipment,  sampling  and  quality 
assurance,  filter  analyses,  and  special 
studies.  Table  3  provides  a  breakdown 
of  the  costs  associated  with  the  filter 
analyses.  Table  4  provides  a  breakdown 
of  the  phase-down  costs  for  the  PMio 
network.  The  costs  are  shown  for  a 
current  network  of  approximately  1 ,650 
sites  in  1997  and  the  phase-down  to  a 
future  projected  network  of  900  sites. 
Table  5  shows  the  cost  of  PM 
monitoring  according  to  sampling 
frequency  and  the  type  of  PM  monitor. 
Details  of  this  information  can  be  found 
in  the  Information  Collection  Request 
for  these  requirements.  Tables  2  through 
5  follow. 


Year 


1997 
1998 
1999 
2000 


Numtjer 
of  Sites 


0 
724 

1,200 

1,500 


Number 
of  Sam- 
plers' 


0 

861 
1,512 
1,887 


Capital 
Cost 


$4,500 

S8,963 

$14,877 

$7,155 


Sampling 


$10,216 
$1 7,938 
$26,697 


Filter  Special    I      Total 

Analysis  2      Studies  Cost 


$472 
$2,325 
$3,649 


$1,426 
$3,004 


$4,500 
$18,225 

$38,143 
$37,502 


^  The  PM2  5  networtc  includes  a  mature  networ1<  of  332  collocated  samplers  for  QA  purposes. 

2 Three  different  types  of  filter  analyses  are  anticipated  (exceebance  analyses,  screening  analyses,  and  detailed  analyses). 

Table  3.— Cost  for  PM2.5  Filter  Analyses 


Type  of  Filter  Analysis 

Exceedance  Analysis 

High  PM2  5  concentration  events  are  analyzed  for  particle  size  and  composition  utilizing  optical  or  electron 

microscopy  • 

Screening  Analysis 

N^ultMiller  analyses  including  (1)  x-ray  fluorescence  (XRF)  for  elemental  composition  (cnjstal  material,  sul- 
fur, and  heavy  metals);  (2)  ion  chromatography  for  ions  such  as  sulfate,  nitrate,  and  chlonde;  (3)  thermal- 
optical  analysis  for  elemental/organic/total  cartxjn 

Detailed  Analysis 

Analysis  for  speciated  organic  composition  ....~..~ - 


Estimated  Cost  per  Sample 


$200 


$150 


$400 
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Table  4.— PM,o  Network  Costs 

[Thousands  of  Actual  Dollars] 


Year 


Number  of 
Sites 


Number  of 
Samplers' 


Capital  Cost  to 
Remove  Sites 


Operation  & 

Maintenance 

Cost 


Total  Cost 


1907 
1996 
1999 
2000 


1.650, 
1,450 
1.2S0 
900 


1,810 
1,610 
1.410 
1.060 


$137 

$89 

$159 


$15,861 

$13,358 

$11,946 

$9,134 


$15,861 

$13,495 

$12,035 

$9,293 


'  The  PMio  network  includes  160  collocated  samplers  for  QA  purposes. 


Table  5.— Costs  for  Particulate  Monitoring 

[In  1997  Doliars] 


PM  Monitor  arxl  Sampling  Frequefx:y 


One-Time  Capital 
Cost 


Annual  Operation 

&  Maintenance 

Cost 


PMio  lHn-€  day  sampling  schedule  . 
PMio  lHn-3  day  sampling  schedule  . 
PM25  i-in-6  day  sampling  schedule 
PM25  1-(rv3  day  sampling  schedule 

PM2  5  every  day  sampling  

Nephelometer  (continuous)  


$7,700  to  $14,800 
$7,700  to  $19,400 
$9,300  to  $20,700 
$12,800  to  $20,700 
$12,900  to  $20,700 
$21,000 


$8,000  to  $8,900 

$12,400 

$11,300  to  $12,500 

$17,000  to  $18,600 

$20,700  to  $22,200 

$19,700 


V.  References 

(1)  Information  Collection  Request,  40 
CFR  Part  58.  Ambient  Air  Quality 
Surveillance,  0MB  #2060-0084,  EPA 
ICR  No.  0940.14,  U.S.  Environmental 
Protection  Agency,  Office  of  Air  Quality 
Planning  and  Standards,  Research 
Triangle  Park,  NC  27711. 

VI.  Regulatory  Assessment 
Requirements 

A.  Regulatory  Impact  Analysis 

Under  Executive  Order  12866  (58  PR 
51735,  October  4,  1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  SlOO  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  Agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  or  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action"    *" 
under  the  terms  of  the  Executive  Order 
12866  and  is  therefore  not  subject  to 
formal  OMB  review.  However,  this  rule 
is  being  reviewed  by  OMB  under 
Reporting  and  Recordkeeping 
Requirements. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  contained  in  this  rule  have 
been  submitted  for  approval  to  OMB 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  document  has  been 
prepared  by  EPA  (ICR  No.  0940.14)  and 
a  copy  may  be  obtained  from  Sandy 
Farmer.  Information  Policy  Branch, 
EPA.  401  M  St..  SW..  Mail  Code  2137. 
Washington.  DC  20460;  or  by  calling 
(202)  260-2740. 

1.  Need  and  use  of  the  collection.  The 
main  use  for  the  collection  of  the  data 
is  to  implement  the  air  quality 
standards.  The  various  parameters 
reported  as  part  of  this  ICR  are 
necessary  to  ensure  that  the  information 
and  data  collected  by  State  and  local 
agencies  to  assess  the  nation's  air 
quality  are  defensible,  of  known  quality, 
and  meet  EPA's  data  quality  goals  of 
completeness,  precision,  and  accuracy. 

The  need  and  authority  for  this 
information  collection  is  contained  in 
section  110(a)(2)(C)  of  the  Act,  that 
requires  ambient  air  quality  monitoring 
for  purposes  of  the  SIP  and  reporting  of 
the  date  to  EPA.  and  section  319.  that 


requires  the  reporting  of  a  daily  air 
pollution  index.  The  legal  authority  for 
this  requirement  is  the  Ambient  Air 
Quality  Surveillance  Regulations,  40 
CFR  58.20,  58.21,  58.25.  58.26.  58.28. 
58.30.  58.31,  58.35,  and  58.36. 

EPA's  Office  of  Air  Quality  Planning 
and  Standards  uses  ambient  air 
monitoring  date  for  a  wide  variety  of 
purposes,  including  making  NAAQS 
attainment/nonattainment  decisions; 
determining  the  effectiveness  of  air 
pollution  control  programs;  evaluating 
the  effects  of  air  pollution  levels  on 
public  health;  tracking  the  progress  of 
SIPs;  providing  dispersion  modeling 
support;  developing  responsible,  cost- 
effective  control  strategies;  reconciling 
emission  inventories;  and  developing 
air  quality  trends.  The  collection  of 
PM2.5  data  is  necessary  to  support  the 
PM2.5  NAAQS,  and  the  information 
collected  will  have  practical  utility  as  a 
date  analysis  tool. 

The  Stete  and  local  agencies  with 
responsibility  for  reporting  ambient  air 
quality  date  and  information  as 
requested  by  these  regulations  will 
submit  these  date  electronically  to  the 
U.S.  EPA's  Aerometric  Information 
Retrieval  System,  Air  Quality 
Subsystem  (AIRS-AQS).  Quality 
assurance/quality  control  records  and 
monitoring  network  documentation  are 
also  mainteined  by  each  State/local 
agency,  in  AIRS-AQS  electronic  format 
where  possible. 

2.  Reporting  and  recordkeeping 
burden.  The  total  annual  collection  and 
reporting  biu-den  associated  with  this 
rule  is  estimated  to  be  785.430  hours.  Of 
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this  total,  778,826  hours  are  estimated  to 
be  for  data  reporting,  or  an  average  of 
5,991  hours  for  the  estimated  130 
respondents.  The  remainder  of  6,604 
hours  for  recordkeeping  burden 
averages  51  hours  for  the  estimated  130 
respondents.  The  capital  operation/ 
maintenance  costs  associated  with  this 
rule  are  estimated  to  be  $32,463,626. 
These  estimates  include  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  date  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  frequency  of  date  reporting  for 
the  NAMS  and  the  SLAMS  air  quality 
data  as  well  as  the  associated  precision 
and  accuracy  date  are  submitted  to  EPA 
according  to  the  schedule  defined  in  40 
CFR  part  58.  This  regulation  ciurenUy 
requires  that  Stete  and  local  air  quality 
management  agencies  report  their  data 
within  90  days  after  the  end  of  the 
quarter  during  which  the  date  were 
collected.  The  annual  SLAMS  report  is 
submitted  by  July  1  of  each  year  for  date 
collected  from  January  1  through 
December  31  of  the  previous  year  in 
accordance  with  40  CFR  part  58.26.  This 
certification  also  implies  that  all  SPM 
date  to  be  used  for  regulatory  purposes 
by  the  affected  Stete  or  local  air  quality 
management  agency  have  been 
submitted  by  July  1. 

3.  Burden.  Burden  means  the  total 
time,  effort,  or  financial  resources 
expended  by  persons  to  generate. 


maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  instell, 
and  utilize  technology  and  systems  for 
the  purpose  of  collecting,  validating, 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

C.  Impact  on  Small  Entities 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b).  the  EPA  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
rulemaking  package  does  not  impose 
any  additional  requirements  on  small 
entities  because  it  applies  to 
governments  whose  jurisdictions  cover 
more  than  200.000  population.  Under 
the  Regulatory  Flexibility  Act. 


governments  are  small  entities  only  if 
they  have  jurisdictions  of  less  than 
50,000  people.  In  addition,  this  rule 
imposes  no  enforceable  duties  on  small 
businesses. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Under  sections  202,  203,  and  205  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  signed  into  law  on  March  22,  1995, 
EPA  must  undertake  various  actions  in 
association  with  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  the  private  sector,  or  to  Stete 
or  local  governments  in  the  aggregate. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  an  administrative  burden 
of  $100  million  or  more  for  Stete  and 
local  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
Agency's  economic  analysis  indicates 
that  the  total  incrementel  administrative 
cost  will  be  approximately  $56,611,000 
in  1997  dollars  for  the  3  years  to  phase 
in  the  network,  or  an  average  of 
$18,820,000  per  year  for  the  3-year 
implementetion  period.  Table  6  shows 
how  this  3-year  average  was  derived  for 
the  various  cost  elements  of  monitoring. 
While  this  table  represents  the  3-year 
period  1998-2000,  the  total  cost  for 
PM2  5  monitoring  include  the  initial 
capital  costs  anticipated  in  1997  In 
addition,  this  rule  imposes  no 
enforceable  duties  on  small  businesses. 


Table  6. — Cost  Elements  for  PM  Monitoring 


Administrative  Cost  Based  on  3-year  Average  (thousands  of  constant  1997  dollars)* 


Cost/Element 

Cun-ent 

Revised 

Net  Change 

PM,o 

PMio 

PM2.5 

Totals 

Networ1<  design 
Site  installation 
Sampling  &  analysis 
Maintenance 
Data  management 
Quality  assurance 
Supervision 
Summary 
'Totals  are  rounded 

$3,518 
$1,658 
$2,098 
$2,940 
$3,350 
$13,564 

$0 

$0 

$2,528 

$1,192 

$1,508 

$2,113 

$2,408 

$9,749 

$1,174 
$1 ,5.-^2 
$7,915 
$2,285 
$3,370 
$3,342 
$3,068 
$22,684 

$1,174 

$1,532 

$10,443 

$3,477 

$4,878 

$5,455 

$5,476 

$32,433 

$1,174 
$1,532 
$6,926 
$1,818 
$2,780 
$2,515 
$2,125 
$16,820 
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List  of  Subjects  in  40  CFR  Parts  53  and 
58 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 

Dated;  July  16,  1997. 
Carol  M.  Browner, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40,  chapter  I,  parts  53 
and  58  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  53— [AMENDED] 

1.  In  part  53: 

a.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Authority:  Sec.  301(a)  of  the  Clean  Air  Act 
{42  U.S.C.  Sec.  1857g(a))  as  amended  by  sec. 
15(c)(2)  of  Pub.  L.  91-604,  84  Stat.  1713. 
unless  otherwise  noted. 

b.  Subpart  A  is  revised  to  read  as 
follows: 

Subpart  A — General  Provisions 

Sw. 

53.1  Definitions. 

53.2  General  requirements  for  a  reference 
method  determination. 

53.3  General  requirements  for  an  equivalent 
method  determination. 

53.4  Applications  for  reference  or 
equivalent  method  determinations. 

53.5  Processing  of  applications. 

53.6  Right  to  witness  conduct  of  tests. 

53.7  Testing  of  methods  at  the  initiative  of 
the  Administrator. 

53.8  Designation  of  reference  and 
equivalent  methods. 

53.9  Conditions  of  designation. 

53.10  Appeal  from  rejection  of  application. 

53.11  Cancellation  of  reference  or 
equivalent  method  designation. 

53.12  Request  for  hearing  on  cancellation. 

53.13  Hearings. 

53.14  ModiHcation  of  a  reference  or 
equivalent  method. 

53.15  Trade  secrets  and  confidential  or 
privileged  information. 

53.16  Supersession  of  reference  methods. 

Tables  to  Suta«>art  A  of  Part  53 

Table  Al. — Summary  of  Applicable 
Requirements  for  Reference  Equivalent 
Methods  for  Air  Monitoring  of  Criteria 
Pollutants 

Appendix  A  to  Subpart  A  of  Part  53— 
References 

Subpart  A — General  Provisions 

$53.1     Definttlons. 

Terms  used  but  not  defined  in  this 
part  shall  have  the  meaning  given  them 
by  the  Act. 

Act  means  the  Clean  Air  Act  (42 
U.S.C.  1857-18571),  as  amended. 

Administrator  means  the 
Administrator  of  the  Environmental 


Protection  Agency  or  the 
Administrator's  authorized 
representative. 

Agency  means  the  Environmental 
Protection  Agency. 

Applicant  means  a  person  or  entity 
who  submits  an  application  for  a 
reference  or  equivalent  method 
determination  under  §  53.4,  or  a  person 
or  entity  who  assumes  the  rights  and 
obligations  of  an  applicant  under  § 
53.7.  Applicant  may  include  a 
manufactiu'er,  distributor,  supplier,  or 
vendor. 

Automated  method  or  analyzer  means 
a  method  for  measuring  concentrations 
of  an  ambient  air  pollutant  in  which 
sample  collection  (if  necessary), 
analysis,  and  measurement  are 
performed  automatically  by  an 
instrument. 

Candidate  method  means  a  method 
for  measuring  the  concentration  of  an 
air  pollutant  in  the  ambient  air  for 
which  an  application  for  a  reference 
method  determination  or  an  equivalent 
method  determination  is  submitted  in 
accordance  with  §  53.4,  or  a  method 
tested  at  the  initiadve  of  the 
Administrator  in  accordance  with 
§53.7. 

Class  I  equivalent  method  means  an 
equivalent  method  for  PM2  5  which  is 
based  on  a  sampler  that  is  very  similar 
to  the  sampler  specified  for  reference 
methods  in  Appendix  L  of  this  part, 
with  only  minor  deviations  or 
modifications,  as  determined  by  EPA. 

Class  II  equivalent  method  means  an 
equivalent  method  for  PM2.$  that  utilizes 
a  PM2  5  sampler  in  which  an  integrated 
FM2  5  sample  is  obtained  from  the 
atmosphere  by  filtration  and  is 
subjected  to  a  subsequent  filter 
conditioning  process  followed  by  a 
gravimetric  mass  determination,  but 
which  is  not  a  Class  I  equivalent  method 
because  of  substantial  deviations  from 
the  design  specifications  of  the  sampler 
specified  for  reference  methods  in 
Appendix  L  of  part  50  of  this  chapter, 
as  determined  by  EPA. 

Class  in  equivalent  method  means  an 
equivalent  method  for  PM2.5  that  has 
been  determined  by  EPA  not  to  be  a 
Class  I  or  Class  n  equivalent  method. 
This  fourth  type  of  PM2.5  method 
includes  alternative  equivalent  method 
samplers  and  continuous  analyzers, 
based  on  designs  and  measurement 
principles  different  from  those  specified 
for  reference  methods  (e.g.,  a  means  for 
estimating  aerosol  mass  concentration 
other  than  by  conventional  integrated 
filtration  followed  by  equilibration  and 
gravimetric  analysis.  These  samplers  (or 
monitors)  are  those  deemed  to  be 
substantially  different  from  reference 
method  samplers  and  are  likely  to  use 


components  and  methods  other  than 
those  specified  for  reference  method 
samplers. 

Collocated  describes  two  or  more  air 
samplers,  analyzers,  or  other 
instruments  which  sampler  the  ambient 
air  that  are  operated  silmultaneously 
while  located  side  by  side,  separated  by 
a  distance  that  is  large  enough  to 
preclude  the  air  sampled  by  any  of  the 
devices  from  being  affected  by  any  of 
the  other  devices,  but  small  enough  so 
that  all  devices  obtain  identical  or 
uniform  ambient  air  samples  that  are 
equally  representative  of  the  general 
area  in  which  the  group  of  devices  is 
located. 

Equivalent  method  means  a  method 
for  measLuing  the  concentration  of  an 
air  pollutant  in  the  ambient  air  that  has 
been  designated  as  an  equivalent 
method  in  accordance  with  this  part;  it 
does  not  include  a  method  for  which  an 
equivalent  method  designation  has  been 
canceled  in  accordance  with  §  53.11  or 
§53.16. 

ISO  9001-registered  facility  means  a 
manufacturing  facility  that  is  either: 

(1)  An  International  Organization  for 
Standardization  (ISO)  9001-registered 
manufactiuing  facility,  registered  to  the 
ISO  9001  standard  (by  the  Registrar 
Accreditation  Board  (RAB)  of  the 
American  Society  for  Quality  Control 
(ASQC)  in  the  United  States),  with 
registration  maintained  continuously. 

(2)  A  facility  that  can  be 
demonstrated,  on  the  basis  of 
information  submitted  to  the  EPA,  to  be 
operated  according  to  an  EPA-approved 
and  periodically  audited  quality  system 
which  meets,  to  the  extent  appropriate, 
the  same  general  requirements  as  an  ISO 
9001-registered  facility  for  the  design 
and  manufacture  of  designated  reference 
and  equivalent  method  samplers  and 
monitors. 

ISO-certified  auditor  means  an 
auditor  who  is  either  certified  by  the 
Registrar  Accreditation  Board  (in  the 
United  States)  as  being  qualified  to 
audit  quality  systems  using  the 
requirements  of  recognized  standards 
such  as  ISO  9001,  or  who,  based  on 
information  submitted  to  the  EPA, 
meets  the  same  general  requirements  as 
provided  for  ISO-certified  auditors. 

Manual  method  means  a  method  for 
measuring  concentrations  of  an  ambient 
air  pollutant  in  which  sample 
collection,  analysis,  or  measurement,  or 
some  combination  therof,  is  performed 
manually.  A  method  for  PMio  or  PM2.5 
which  utilizes  a  sampler  that  requires 
manual  preparation,  loading,  and 
weighing  of  filter  samples  is  considered 
a  manual  method  even  though  the 
sampler  may  be  capable  of 


automatically  collecting  a  series  of 
sequential  samples. 

PM2.J  sampler  means  a  device, 
associated  with  a  manual  method  for 
measuring  PM2.5.  designed  to  collect 
PM2.5  from  an  ambient  air  sample,  but 
lacking  the  ability  to  automatically 
analyze  or  measure  the  collected  sample 
to  determine  the  mass  concentrations  of 
PM2.5  in  the  sampled  afr. 

PMio  sampler  means  a  device, 
associated  with  a  manual  method  for 
measuring  PMio,  designed  to  collect 
PMio  from  an  ambient  air  sample,  but 
lacking  the  ability  to  automatically 
analyze  or  measure  the  collected  sample 
to  determine  the  mass  concentrations  of 
PMio  in  the  sampled  air. 

Reference  method  means  a  method  of 
sampling  and  analyzing  the  ambient  air 
for  an  air  pollutant  that  is  specified  as 
a  reference  method  in  an  appendix  to 
part  50  of  this  chapter,  or  a  method  that 
has  been  designated  as  a  reference 
method  in  accordance  with  this  part;  it 
does  not  include  a  method  for  which  a 
reference  method  designation  has  been 
canceled  in  accordance  with  §  53.11  or 
§53.16. 

Sequential  samples  for  PM  samplers 
means  two  or  more  PM  samples  for 
sequential  (but  not  necessarily 
contiguous)  time  periods  that  are 
collected  automatically  by  the  same 
sampler  without  the  need  for 
intervening  operator  service. 

Test  analyzer  means  an  analyzer 
subjected  to  testing  as  part  of  a 
candidate  method  in  accordance  with 
subparts  B,  C,  D,  E,  or  F  of  this  part,  as 
applicable.  Test  sampler  means  a  PMio 
sampler  or  a  PM2.5  sampler  subjected  to 
testing  as  part  of  a  candidate  method  in 
accordance  with  subparts  C,  D,  E,  or  F 
of  this  part. 

Ultimate  purchaser  means  the  first 
person  or  entity  who  purchases  a 
reference  method  or  an  equivalent 
method  for  purposes  other  than  resale. 

S  53.2    General  requirements  for  a 
reference  method  determination. 

The  following  general  requirements 
for  a  reference  method  determination 
are  summarized  in  Table  A-1  of  this 
subpart. 

(a)  Manual  methods.  (1)  For 
measiuing  sulfiu  dioxide  (SO2)  and 
lead,  Appendices  A  and  G  of  part  50  of 
this  chapter  specify  unique  manual 
reference  methods  for  those  pollutants. 
Except  as  provided  in  §  53.16,  other 
manual  methods  for  SO2  and  lead  will 
not  be  considered  for  reference  method 
determinations  under  this  part. 

(2)  A  reference  method  for  measuring 
PMio  must  be  a  manual  method  that 
meets  all  requirements  specified  in 
Appendix  )  of  part  50  of  this  chapter 


and  must  include  a  PMio  sampler  that 
has  been  shown  in  accordance  with  this 
part  to  meet  all  requirements  specified 
in  subparts  A  and  D  of  this  part. 

(3)  A  reference  method  for  measuring 
PM2.5  must  be  a  manual  method  that 
meets  all  requirements  specified  in 
Appendix  L  of  part  50  of  this  chapter 
and  must  include  a  PM2.5  sampler  that 
has  been  shown  in  accordance  with  this 
part  to  meet  the  applicable  requirements 
specified  in  subparts  A  and  E  of  this 
part.  Further,  reference  method 
samplers  must  be  manufactxued  in  an 
ISO  9001-registered  focility,  as  defined 
in  §53.1  and  as  set  forth  in  §53.51,  and 
the  Product  Manufacturing  Checklist  set 
forth  in  subpart  E  of  this  part  must  be 
completed  by  an  ISO-cerdfied  auditor, 
as  defined  in  §  53.1,  and  submitted  to 
EPA  annually  to  retain  a  PM2.5  reference 
method  designation. 

(b)  Automated  methods.  An 
automated  reference  method  for 
measuring  carbon  monoxide  (CO), 
ozone  (O3),  and  nitrogen  dioxide  (NO2) 
must  utilize  the  measurement  principle 
and  calibration  procedure  specified  in 
the  appropriate  appendix  to  part  50  of 
this  chapter  and  must  have  been  shown 
in  accordance  with  this  part  to  meet  the 
requirements  specified  in  subpart  B  of 
this  part. 

S  53.3    General  requirements  for  an 
equivalent  mettrad  determlrtatlon. 

(a)  Manual  methods.  A  manual 
equivalent  method  must  have  been 
shown  in  accordance  with  this  part  to 
satisfy  the  applicable  requirements 
specified  in  subpart  C  of  this  part.  In 
addition,  PMio  or  PM2.5  samplers 
associated  with  manual  equivalent 
methods  for  PMio  or  PM2.5  must  have 
been  shown  in  accordance  with  this  part 
to  satisfy  the  following  additional 
requirements: 

(1)  A  PMio  sampler  associated  with  a 
manual  method  for  PMio  must  satisfy 
the  requirements  of  subpart  D  of  this 
part. 

(2)  A  PM2.5  Class  I  equivalent  method 
sampler  must  satisfy  all  requirements  of 
subparts  C  and  E  of  this  part,  which 
include  appropriate  demonstration  that 
each  and  every  deviation  or 
modification  from  the  reference  method 
sampler  specifications  does  not 
significantly  alter  the  performance  of 
the  sampler. 

(3)  A  PM2.5  Class  n  equivalent  method 
sampler  must  satisfy  the  applicable 
requirements  of  subparts  C,  E,  and  F  of 
this  part. 

(4)  Requirements  for  PM2.S  Class  III 
equivalent  method  samplers  are  not 
provided  in  this  part  because  of  the 
wide  range  of  non-filter-based 
measiu«ment  technologies  that  could  be 


applied  and  the  likelihood  that  these 
requirements  will  have  to  be  specifically 
adapted  for  each  such  type  of 
technology.  Specific  requirements  will 
be  developed  as  needed  and  may 
include  selected  requirements  from 
subparts  C,  E,  or  F  of  this  part  or  other 
requirements  not  contained  in  this  part 

(5)  All  designated  equivalent  metnods 
for  PM2  s  must  be  manufactiu^d  in  an 
ISO  9001-registered  facility,  as  defined 
in  §53.1  and  as  set  forth  in  §53.51,  and 
the  Product  Manufacturing  Checklist  set 
forth  in  subpart  E  of  this  part  must  be 
completed  by  an  ISO-certified  auditor, 
as  defined  in  §  53.1,  and  submitted  to 
EPA  annually  to  retain  a  PMj  5 
equivalent  method  designation. 

(b)  Automated  methods.  (1) 
Automated  equivalent  methods  for 
pollutants  other  than  PM2.5  or  PMio 
must  have  been  shown  in  accordance 
with  this  part  to  satisfy  the  requirements 
specified  in  subparts  B  and  C  of  this 
part. 

(2)  Automated  equivalent  methods  for 
PMio  must  have  been  shown  in 
accordance  with  this  part  to  satisfy  the 
requirements  of  subparts  C  and  D  of  this 
part. 

(3)  Requirements  for  PM2  5  Class  ID 
automated  equivalent  methods  for  PM2.5 
are  not  provided  in  this  part  because  of 
the  wide  range  of  non-filter-based 
measurement  technologies  that  could  be 
applied  and  the  likelihood  that  these 
requirements  will  have  to  be  specifically 
adapted  for  each  such  type  of 
technology.  Specific  requirements  will 
be  developed  as  needed  and  may 
include  selected  requirements  from 
subparts  C,  E,  or  F  of  this  part  or  other 
requirements  not  contained  in  this  part. 

(4)  All  designated  equivalent  metnods 
for  PM2.5  must  be  manufactured  in  an 
ISO  9001-registered  facility,  as  set  forth 
in  subpart  E  of  this  part,  and  the 
Product  Manufactiuing  Checklist  set 
forth  in  subpart  E  of  this  part  must  be 
completed  by  an  ISO-certified  auditor 
and  submitted  to  EPA  annually  to  retain 
a  PM2j(  equivalent  method  designation. 

(5)  All  designated  equivalent  methods 
for  PM2  5  must  also  meet  annual 
requirements  for  network  operating 
performance  determined  as  set  forth  in 
section  6  of  Appendix  A  of  part  58  of 
this  chapter. 

$  53.4    Apptications  for  reference  or 
equivalent  method  determinations. 

(a)  Applications  for  reference  or 
equivalent  method  determinations  shall 
be  submitted  in  duplicate  to:  Director, 
National  Exposure  Research  Laboratory, 
Department  E  (MD-77B),  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 
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[b)  Each  application  shall  be  signed 
by  an  authorized  representative  of  the 
applicant,  shall  be  marked  in 
accordance  with  §53.15  (if  applicable), 
and  shall  contain  the  following: 

(1)  A  clear  identification  of  the 
candidate  method,  which  will 
distinguish  it  from  all  other  methods 
such  that  the  method  may  be  referred  to 
unambiguously.  This  identification 
must  consist  of  a  unique  series  of 
descriptors  such  as  title,  identification 
number,  analyte,  measurement 
principle,  manufacturer,  brand,  model, 
etc.,  as  necessary  to  distinguish  the 
method  from  all  other  methods  or 
method  variations,  both  within  and 
outside  the  applicant's  organization. 

(2)  A  detailed  description  of  the 
candidate  method,  including  but  not 
limited  to  the  following:  The 
measurement  principle,  manufacturer, 
name,  model  number  and  other  forms  of 
identification,  a  list  of  the  significant 
components,  schematic  diagrams, 
design  drawings,  and  a  detailed 
description  of  the  apparatus  and 
measurement  procedures.  Drawings  and 
descriptions  pertaining  to  candidate 
methods  or  samplers  for  PM2  s  must 
meet  all  applicable  requirements  in 
Reference  1  of  Appendix  A  of  this 
subpart,  using  appropriate  graphical, 
nomenclature,  and  mathematical 
conventions  such  as  those  specified  in 
References  3  and  4  of  Appendix  A  of 
this  subpart. 

(3)  A  copy  of  a  comprehensive 
operation  or  instruction  manual 
providing  a  complete  and  detailed 
description  of  the  operational, 
maintenance,  and  calibration 
procedures  prescribed  for  field  use  of 
the  candidate  method  and  all 
instruments  utilized  as  part  of  that 
method  (under  §  53.9(a)). 

(i)  As  a  minimum  this  manual  shall 
include: 

(A)  Description  of  the  method  and 
associated  instruments. 

(B)  Explanation  of  all  indicators, 
information  displays,  and  controls. 

(C)  Complete  setup  and  installation 
instructions,  including  any  additional 
materials  or  supplies  required. 

(D)  Details  of  all  initial  or  startup 
checks  or  acceptance  tests  and  any 
auxiliary  equipment  required. 

(E)  Complete  operational  instructions. 

(F)  Calibration  procedures  and 
required  calibration  equipment  and 
standards. 

(G)  Instructions  for  verification  of 
correct  or  proper  operation. 

(H)  Trouble-shooting  guidance  and 
suggested  corrective  actions  for 
abnormal  operation. 


(I)  Required  or  recommended  routine, 
periodic,  and  preventative  maintenance 
and  maintenance  schedules. 

(J)  Any  calculations  required  to  derive 
final  concentration  measurements. 

(K)  Appropriate  references  to 
Appendix  L  of  part  50  of  this  chapter; 
R«ference  6  of  Appendix  A  of  this 
subpart;  and  any  other  pertinent 
guidelines. 

(ii)  The  manual  shall  also  include 
adequate  warning  of  potential  safety 
hazards  that  may  result  from  normal  use 
and/or  malfunction  of  the  method  and 
a  description  of  necessary  safety 
precautions.  (See  §  53.9(b).)  However, 
the  previous  requirement  shall  not  be 
interpreted  to  constitute  or  imply  any 
warranty  of  safety  of  the  method  by 
EPA.  For  samplers  and  automated 
methods,  the  manual  shall  include  a 
clear  description  of  all  procedures 
pertaining  to  installation,  operation, 
preventive  maintenance,  and 
troubleshooting  and  shall  also  include 
parts  identification  diagrams.  The 
manual  may  be  used  to  satisfy  the 
requirements  of  paragraphs  (b)(1)  and 
(b)(2)  of  this  section  to  the  extent  that 
it  includes  information  necessary  to 
meet  those  requirements. 

(4)  A  statement  that  the  candidate 
method  has  been  tested  in  accordance 
with  the  procedures  described  in 
subparts  B,  C,  D,  E,  and/or  F  of  this  part, 
as  applicable. 

(5j  Descriptions  of  test  facilities  and 
test  configurations,  test  data,  records, 
calculations,  and  test  results  as 
specified  in  subparts  B,  C,  D,  E.  and/or 
F  of  this  part,  as  applicable.  Data  must 
be  sufficiently  detailed  to  meet 
appropriate  principles  described  in 
paragraphs  4  through  6  of  Reference  2 
of  Appendix  A  of  this  subpart.  Part  b, 
sections  3.3.1  (paragraph  1)  and  3.5.1 
(paragraphs  2  and  3)  and  in  paragraphs 
1  through  3  of  Reference  5  (section  4.8, 
Records)  of  Appendix  A  of  this  subpart. 
Salient  requirements  from  these 
references  include  the  following: 

(i)  The  applicant  shall  maintain  and 
include  records  of  all  relevant 
measiuing  equipment.  Including  the 
make,  type,  and  serial  number  or  other 
identification,  and  most  recent 
calibration  with  identification  of  the 
measurement  standard  or  standards 
used  and  their  National  Institute  of 
Standards  and  Technology  (NIST) 
traceability.  These  records  shall 
demonstrate  the  measiu^ment  capability 
of  each  item  of  measuring  equipment 
used  for  the  application  and  include  a 
description  and  justification  (if  needed) 
of  the  measurement  setup  or 
configiuBtion  in  which  it  was  used  for 
the  tests.  The  calibration  results  shall  be 
recorded  and  identified  in  sufficient 


detail  so  that  the  traceability  of  all 
measurements  can  be  determined  and 
any  measurement  could  be  reproduced 
under  conditions  close  to  the  original 
conditions,  if  necessary,  to  resolve  any 
anomalies. 

(ii)  Test  data  shall  be  collected 
according  to  the  standards  of  good 
practice  and  by  qualified  personnel. 
Test  anomalies  or  irregularities  shall  be 
documented  and  explained  or  justified. 
The  impact  and  significance  of  the 
deviation  on  test  results  and 
conclusions  shall  be  determined.  Data 
collected  shall  correspond  direcUy  to 
the  specified  test  requirement  and  be 
labeled  and  identified  clearly  so  that 
results  can  be  verified  and  evaluated 
against  the  test  requirement. 
Calculations  or  data  manipulations  must 
be  explained  in  detail  so  that  they  can 
be  verified. 

(6)  A  statement  that  the  method, 
analyzer,  or  sampler  tested  in 
accordance  with  this  part  is 
representative  of  the  candidate  method 
described  in  the  application. 

(c)  For  candidate  automated  methods 
and  candidate  manual  methods  for  PMio 
and  PM2.5,  the  application  shall  also 
contain  the  following: 

(1)  A  detailed  description  of  the 
quality  system  that  will  be  utilized,  if 
the  candidate  method  is  designated  as  a 
reference  or  equivalent  method,  to 
ensure  that  all  analyzers  or  samplers 
offered  for  sale  under  that  designation 
will  have  essentially  the  same 
performance  characteristics  as  the 
analyzer(s)  or  samplers  tested  in 
accordance  with  this  part.  In  addition, 
the  quality  system  requirements  for 
candidate  methods  for  PM2.5  must  be 
described  in  sufficient  detail,  based  on 
the  elements  described  in  section  4  of 
Reference  1  (Quality  System 
Requirements)  of  Appendix  A  of  this 
subpart.  Further  clarification  is 
provided  in  the  following  sections  of 
Reference  2  of  Appendix  A  of  this 
subpart:  Part  A  (Management  Systems), 
sections  2.2  (Quality  System  and 
Description),  2.3  (Personnel 
Qualification  and  Training),  2.4 
(Procurement  of  Items  and  Services),  2.5 
(Documents  and  Records),  and  2.7 
(Planning);  Part  B  (Collection  and 
Evaluation  of  Environmental  Data), 
sections  3.1  (Planning  and  Scoping),  3.2 
(Design  of  Data  Collection  Operations), 
and  3.5  (Assessment  and  Verification  of 
Data  Usability);  and  Part  C  (Operation  of 
Environmental  Technology),  sections 
4.1  (Planning),  4.2  (Design  of  Systems), 
and  4.4  (Operation  of  Systems). 

(2)  A  description  of  the  durability 
characteristics  of  such  analyzers  or 
samplers  (see  §  53.9(c)).  For  methods  for 
PMzj,  the  warranty  program  must 
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ensure  that  the  required  specifications 
(see  Table  A-1  of  this  subpart)  will  be 
met  throughout  the  warranty  period  and 
that  the  applicant  accepts  responsibility 
and  liability  for  ensuring  this 
conformance  or  for  resolving  any 
nonconformities,  including  all 
necessary  components  of  the  system, 
regardless  of  the  original  manufacturer. 
The  warranty  program  must  be 
described  in  sufiicient  detail  to  meet 
appropriate  provisions  of  the  ANSI/ 
ASQC  and  ISO  9001  standards 
(References  1  and  2  in  Appendix  A  of 
this  subpart)  for  controlling 
conformance  and  resolving 
nonconformance,  particularly  sections 
4.12,  4.13,  and  4.14  of  Reference  1  in 
Appendix  A  of  this  subpart. 

(1)  Section  4.12  in  Appendix  A  of  this 
subpart  requires  the  manufacturer  to 
establish  and  maintain  a  system  of 
procedures  for  identifying  and 
maintaining  the  identification  of 
inspection  and  test  status  throughout  all 
phases  of  manufacturing  to  ensiue  that 
only  instruments  that  have  passed  the 
required  inspections  and  tests  are 
released  for  sale. 

(ii)  Section  4.13  in  Appendix  A  of  this 
subpart  requires  documented 
procedures  for  control  of 
nonconforming  product,  including 
review  and  acceptable  alternatives  for 
disposition;  section  4.14  in  Appendix  A 
of  this  subpart  requires  documented 
procedures  for  implementing  corrective 
(4.14.2)  and  preventive  (4.14.3)  action  to 
eliminate  the  causes  of  actual  or 
potential  nonconformities.  In  particular, 
section  4.14.3  requires  that  potential 
causes  of  nonconformities  be  eliminated 
by  using  information  such  as  service 
reports  and  customer  complaints  to 
eliminate  potential  causes  of 
nonconformities. 

(d)  For  candidate  reference  or 
equivalent  methods  for  PM2  5,  the 
applicant  shall  provide  to  EPA  for  test 
purposes  one  sampler  or  analyzer  that  is 
representative  of  the  sampler  or 
analyzer  associated  with  the  candidate 
method.  The  sampler  or  analyzer  shall 
be  shipped  FOB  destination  to 
Department  E.  (MD-77B),  U.S.  EPA.  79 
T.W.  Alexander  Drive.  Research 
Triangle  Park,  NC  27711,  scheduled  to 
arrive  concurrent  with  or  within  30  days 
of  the  arrival  of  the  other  application 
materials.  This  analyzer  or  sampler  may 
be  subjected  to  various  tests  that  EPA 
determines  to  be  necessary  or 
appropriate  under  §  53.5(0,  and  such 
tests  may  include  special  tests  not 
described  in  this  part.  If  the  instrument 
submitted  under  this  paragraph 
malfunctions,  becomes  inoperative,  or 
fails  to  perform  as  represented  in  the 
application  before  the  necessary  EPA 


testing  is  completed,  the  applicant  shall 
be  afforded  an  opportimity  to  repair  or 
replace  the  device  at  no  cost  to  EPA. 
Upon  completion  of  EPA  testing,  the 
analyzer  or  sampler  submitted  under 
this  paragraph  shall  be  repacked  by  EPA 
for  return  shipment  to  the  applicant, 
using  the  same  packing  materials  used 
for  shipping  the  instrument  to  EPA 
unless  alternative  packing  is  provided 
by  the  applicant.  Arrangements  for.  and 
the  cost  of,  return  shipment  shall  be  the 
responsibility  of  the  applicant.  EPA 
does  not  warrant  or  assume  any  liability 
for  the  condition  of  the  analyzer  or 
sampler  upon  return  to  the  applicant. 

§  53.5    Processing  of  applications. 

After  receiving  an  application  for  a 
reference  or  equivalent  method 
determination,  the  Administrator  will 
publish  notice  of  the  application  in  the 
Federal  Register  and.  within  120 
calendar  days  after  receipt  of  the 
application,  take  one  or  more  of  the 
following  actions: 

(a)  Send  notice  to  the  applicant,  in 
accordance  with  §  53.8,  that  the 
candidate  method  has  been  determined 
to  be  a  reference  or  eauivalent  method. 

(b)  Send  notice  to  the  applicant  that 
the  application  has  been  rejected, 
including  a  statement  of  reasons  for 
rejection. 

(c)  Send  notice  to  the  applicant  that 
additional  information  must  be 
submitted  before  a  determination  can  be 
made  and  specify  the  additional 
information  that  is  needed  (in  such 
cases,  the  120-day  period  shall 
commence  upon  receipt  of  the 
additional  information). 

(d)  Send  notice  to  the  applicant  that 
additional  test  data  must  be  submitted 
and  specify  what  tests  are  necessary  and 
how  tiie  tests  shall  be  interpreted  (in 
such  cases,  the  120-day  period  shall 
commence  upon  receipt  of  the 
additional  test  data). 

(e)  Send  notice  to  the  applicant  that 
the  application  has  been  found  to  be 
substantially  deficient  or  incomplete 
and  cannot  be  processed  until 
additional  information  is  submitted  to 
complete  the  application  and  specify 
the  general  areas  of  substantial 
deficiency. 

(f)  Send  notice  to  the  applicant  that 
additional  tests  will  be  conducted  by 
the  Administrator,  specifying  the  nature 
of  and  reasons  for  the  additional  tests 
and  the  estimated  time  required  (in  such 
cases,  the  120-day  period  shall 
commence  1  calendar  day  after  the 
additional  tests  have  been  completed). 

§  53.6    Right  to  witness  conduct  of  tests. 

(a)  Submission  of  an  application  for  a 
reference  or  equivalent  method 


determination  shall  constitute  consent 
for  the  Administrator  or  the 
Administrator's  authorized 
representative,  upon  presentation  of 
appropriate  credentials,  to  witness  or 
observe  any  tests  required  by  this  part 
in  connection  with  the  application  or  in 
connection  with  any  modification  or 
intended  modification  of  the  method  by 
the  applicant. 

(b)  The  applicant  shall  have  the  right 
to  witness  or  observe  any  test  conducted 
by  the  Administrator  in  connection  with 
the  application  or  in  comiection  with 
any  modification  or  intended 
modification  of  the  method  by  the 
applicant. 

(c)  Any  tests  by  either  party  that  are 
to  be  witnessed  or  observed  by  the  other 
party  shall  be  conducted  at  a  time  and 
place  mutually  agreeable  to  both  parties. 

§  53.7    Testing  of  methods  at  the  initiative 
of  the  Administrator. 

(a)  Ln  the  absence  of  an  application  for 
a  reference  or  equivalent  method 
determination,  the  Administrator  may 
conduct  the  tests  required  by  this  part 
for  such  a  determination,  may  compile 
such  other  information  as  may  be 
necessary  in  the  judgment  of  the 
Administrator  to  make  such  a 
determination,  and  on  the  basis  of  the 
tests  and  information  may  determine 
that  a  method  satisfies  applicable 
requirements  of  this  part. 

(b)  In  the  absence  of  an  application 
requesting  the  Administrator  to  consider 
revising  an  appendix  to  part  50  of  this 
chapter  in  accordance  with  §  53.16,  the 
Administrator  may  conduct  such  tests 
and  compile  such  information  as  may  be 
necessary  in  the  Administrator's 
judgment  to  make  a  determination 
under  §  53.16(d)  and  on  the  basis  of  the 
tests  and  information  make  such  a 
determination. 

(c)  If  a  method  tested  in  accordance 
with  this  section  is  designated  as  a 
reference  or  equivalent  method  in 
accordance  with  §  53.8  or  is  specified  or 
designated  as  a  reference  method  in 
accordance  with  §  53.16,  any  person  or 
entity  who  offers  the  method  for  sale  as 
a  reference  or  equivalent  method 
thereafter  shall  assume  the  rights  and 
obligations  of  an  applicant  for  purposes 
of  this  part,  with  the  exception  of  those 
pertaining  to  submission  and  processing 
of  applications. 

§  53.8    Designation  of  reference  and 
equivalent  methods. 

(a)  A  candidate  method  determined 
by  the  Administrator  to  satisfy  the 
applicable  requirements  of  this  part 
shall  be  designated  as  a  reference 
method  or  equivalent  method  (as 
applicable),  and  a  notice  of  the 
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designation  shall  be  submitted  for 
publication  in  the  Federal  Register  not 
later  than  15  days  after  the 
determination  is  made. 

(b)  A  notice  indicating  that  the 
method  has  been  determined  to  be  a 
reference  method  or  an  equivalent 
method  shall  be  sent  to  the  applicant. 
This  notice  shall  constitute  proof  of  the 
determination  until  a  notice  of 
designation  is  published  in  accordance 
with  paragraph  (a)  of  this  section. 

(c)  The  Administrator  will  maintain  a 
current  list  of  methods  designated  as 
reference  or  equivalent  methods  in 
accordance  with  this  part  and  will  send 
a  copy  of  the  list  to  any  person  or  group 
upon  request.  A  copy  of  the  list  will  be 
available  for  inspection  or  copying  at 
EPA  Regional  Offices. 

§  53.9    Condition*  of  d«sign«tlon. 

Designation  of  a  candidate  method  as 
a  reference  method  or  equivalent 
method  shall  be  conditioned  to  the 
applicant's  compliance  with  the 
following  requirements.  Failure  to 
comply  with  any  of  the  requirements 
shall  constitute  a  ground  for 
cancellation  of  the  designation  in 
accordance  with  §53.11. 

(a)  Any  method  offered  for  sale  as  a 
reference  or  equivalent  method  shall  be 
accompanied  by  a  copy  of  the  manual 
referred  to  in  §  53.4(b)(3)  when 
delivered  to  any  ultimate  purchaser. 

(b)  Any  method  offered  for  sale  as  a 
reference  or  equivalent  method  shall 
generate  no  unreasonable  hazard  to 
operators  or  to  the  enviroiunent  during 
normal  use  or  when  malfunctioning. 

(c)  Any  analyzer.  FMio  sampler,  or 
PM2  5  sampler  offered  for  sale  as  part  of 
a  reference  or  equivalent  method  shall 
function  within  the  limits  of  the 
performance  specifications  referred  to  in 
§  53.20(a).  §  53.30(a),  §  53.50,  or  §  53.60, 
as  applicable,  for  at  least  1  year  after 
delivery  and  acceptance  when 
maintained  and  operated  in  accordance 
with  the  manual  referred  to  in 

§  53.4(b)(3). 

(d)  Any  analyzer,  PMio  sampler,  or 
PM2  5  sampler  offered  for  sale  as  a 
reference  or  equivalent  method  shall 
bear  a  prominent,  permanently  affixed 
label  or  sticker  indicating  that  the 
analyzer  or  sampler  has  been  designated 
by  EPA  as  a  reference  method  or  as  an 
equivalent  method  (as  applicable)  in 
accordance  with  this  part  and 
displaying  any  designated  method 
identification  number  that  may  be 
assigned  by  EPA. 

(e)  If  an  analyzer  is  offered  for  sale  as 
a  reference  or  equivalent  method  and 
has  one  or  more  selectable  ranges,  the 
label  or  sticker  required  by  paragraph 
(d)  of  this  section  shall  be  placed  in 


close  proximity  to  the  range  selector  and 
shall  indicate  clearly  which  range  or 
ranges  have  been  designated  as  parts  of 
the  reference  or  equivalent  method. 

(f)  An  applicant  who  offers  analyzers, 
PMio  samplers,  or  PM2.5  samplers  for 
sale  as  reference  or  equivalent  methods 
shall  maintain  an  accurate  and  current 
list  of  the  names  and  mailing  addresses 
of  all  ultimate  purchasers  of  such 
analyzers  or  samplers.  For  a  period  of  7 
years  after  publication  of  the  reference 
or  equivalent  method  designation 
applicable  to  such  an  analyzer  or 
sampler,  the  applicant  shall  notify  all 
ultimate  purchasers  of  the  analyzer  or 
PM2  5  or  PMio  sampler  within  30  days 
if  the  designation  has  been  canceled  in 
accordance  with  §  53.11  or  §  53.16  or  if 
adjustment  of  the  analyzer  or  sampler  is 
necessary  under  §  53.11(b). 

(g)  If  an  applicant  modifies  an 
analyzer,  PMjo  sampler,  or  PM2.5 
sampler  that  has  been  designated  as  a 
reference  or  equivalent  method,  the 
applicant  shall  not  sell  the  modified 
analyzer  or  sampler  as  a  reference  or 
equivalent  method  not  attach  a  label  or 
sticker  to  the  modified  analyzer  or 
sampler  under  paragraph  (d)  or  (e)  of 
this  section  until  the  applicant  has 
received  notice  under  §  53.14(c)  that  the 
existing  designation  or  a  new 
designation  will  apply  to  the  modified 
analyzer,  PMio  sampler,  or  PM2.5 
sampler  or  has  applied  for  and  received 
notice  under  §  53.8(b)  of  a  new  reference 
or  equivalent  method  determination  for 
the  modified  analyzer  or  sampler. 

(h)  An  applicant  who  has  offered 
PM2.5  samplers  or  analyzers  for  sale  as 
part  of  a  reference  or  equivalent  method 
may  continue  to  do  so  only  so  long  as 
the  facility  in  which  the  samplers  or 
analyzers  are  manufactured  continues  to 
be  an  ISO  9001 -registered  facility,  as  set 
forth  in  subpart  E  of  this  part.  In  the 
event  that  the  ISO  9001  registration  for 
the  facility  is  withdrawn,  suspended,  or 
otherwise  becomes  inapplicable,  either 
permanently  or  for  some  specified  time 
interval,  such  that  the  facility  is  no 
longer  an  ISO  9001 -registered  facility, 
the  applicant  shall  notify  EPA  within  30 
days  of  the  date  the  facility  becomes 
other  than  an  ISO  9001 -registered 
facility,  and  upon  such  notification, 
EPA  shall  issue  a  preliminary  finding 
and  notification  of  possible  cancellation 
of  the  reference  or  equivalent  method 
designation  under  §  53.11. 

(i)  An  applicant  who  has  offered  PM2.3 
samplers  or  analyzers  for  sale  as  part  of 
a  reference  or  equivalent  method  may 
continue  to  do  so  only  so  long  as 
updates  of  the  Product  Manufacturing 
Checklist  set  forth  in  subpart  E  of  this 
part  are  submitted  annually.  In  the 
event  that  an  Hnmial  Checklist  update  is 


not  received  by  EPA  within  12  months 
of  the  date  of  the  last  such  submitted 
Checklist  or  Checklist  update,  EPA  shall 
notify  the  applicant  within  30  days  that 
the  Checklist  update  has  not  been 
received  and  shall,  within  30  days  firom 
the  issuance  of  such  notification,  issue 
a  preliminary  finding  and  notification  of 
possible  cancellation  of  the  reference  or 
equivalent  method  designation  under 
§53.11. 

$  53.10    Appeal  from  refaction  of 
application. 

Any  applicant  whose  application  for 
a  reference  or  equivalent  method 
determination  has  been  rejected  may 
appeal  the  Administrator's  decision  by 
taking  one  or  more  of  the  following 
actions: 

(a)  The  applicant  may  submit  new  or 
additional  information  in  support  of  the 
application. 

Cb)  The  applicant  may  request  that  the 
Administrator  reconsider  the  data  and 
information  already  submitted. 

(c)  The  applicant  may  request  that  any 
test  conducted  by  the  Administrator  that 
was  a  material  factor  in  the  decision  to 
reject  the  application  be  repeated. 

§  53.1 1    Cancellation  of  reference  or 
equivalent  method  designation. 

(a)  Preliminary  finding.  If  the 
Administrator  maikes  a  preliminary 
finding  on  the  basis  of  any  available 
information  that  a  representative  sample 
of  a  method  designated  as  a  reference  or 
equivalent  method  and  offered  for  sale 
as  such  does  not  fully  satisfy  the 
requirements  of  this  part  or  that  there  is 
any  violation  of  the  requirements  set 
forth  in  §  53.9,  the  Administrator  may 
initiate  proceedings  to  cancel  the 
designation  in  accordance  with  the 
following  procedures. 

(b)  Notification  and  opportunity  to 
demonstrate  or  achieve  compliance.  (1) 
After  making  a  preliminary  finding  in 
accordance  with  paragraph  (a)  of  this 
section,  the  Administrator  will  send 
notice  of  the  preliminary  finding  to  the 
applicant,  together  with  a  statement  of 
the  fects  and  reasons  on  which  the 
preliminary  finding  is  based,  and  will 
publish  notice  of  the  preliminary 
finding  in  the  Federal  Register. 

(2)  The  applicant  will  be  afforded  an 
opportunity  to  demonstrate  or  to 
achieve  compliance  with  the 
requirements  of  this  part  within  60  days 
after  publication  of  notice  in  accordance 
with  paragraph  (b)(1)  of  this  section  or 
within  such  further  period  as  the 
Administrator  may  allow,  by 
demonstrating  to  the  satisfaction  of  the 
Administrator  that  the  method  in 
question  satisfies  the  requirements  of 
this  part,  by  commencing  a  program  to 
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make  any  adjustments  that  are  necessary 
to  bring  the  method  into  compliance,  or 
by  taking  such  action  as  may  be 
necessary  to  cure  any  violation  of  the 
requirements  of  §  53.9.  If  adjustments 
are  necessary  to  bring  the  method  into 
compliance,  all  such  adjustments  shall 
be  made  within  a  reasonable  time  as 
determined  by  the  Administrator.  If  the 
applicant  demonstrates  or  achieves 
compliance  in  accordance  with  this 
paragraph  (b)(2),  the  Administrator  will 
publish  notice  of  such  demonstration  or 
achievement  in  the  Federal  Register. 

(c)  Request  for  hearing.  Within  60 
days  after  publication  of  a  notice  in 
accordance  with  paragraph  (b)(1)  of  this 
section,  the  applicant  or  any  interested 
person  may  request  a  hearing  as 
provided  in  §53.12. 

(d)  Notice  of  cancellation.  If,  at  the 
end  of  the  period  referred  to  in 
paragraph  (b)(2)  of  this  section,  the 
Administrator  determines  that  the 
reference  or  equivalent  method 
designation  should  be  canceled,  a  notice 
of  cancellation  will  be  published  in  the 
Federal  Register  and  the  designation 
will  be  deleted  from  the  list  maintained 
imder  §  53.8(c).  If  a  hearing  has  been 
requested  and  granted  in  accordance 
with  §53.12,  action  under  this 
paragraph  (d)  will  be  taken  only  after 
completion  of  proceedings  (including 
any  administrative  review)  conducted  in 
accordance  with  §  53.13  and  only  if  the 
decision  of  the  Administrator  reached  in 
such  proceedings  is  that  the  designation 
in  question  should  be  canceled.         ,. 

§53.12    Request  for  hearing  on 
cancellation. 

Within  60  days  after  publication  of  a 
notice  in  accordance  with  §  53.11(b)(1), 
the  applicant  or  any  interested  person 
may  request  a  hearing  on  the 
Administrator's  action.  If,  after 
reviewing  the  request  and  supporting 
data,  the  Administrator  finds  that  the 
request  raises  a  substantial  issue  of  fact, 
a  hearing  will  be  granted  in  accordance 
with  §  53.13  with  respect  to  such  issue. 
The  request  shall  be  in  writing,  signed 
by  an  authorized  representative  of  the 
applicant  or  interested  person,  and  shall 
include  a  statement  specifying: 

(a)  Any  objections  to  the 
Administrator's  action. 

(b)  Data  or  other  information  in 
support  of  such  objections. 

§53.13    Hearings. 

(a)(1)  After  granting  a  request  for  a 
hearing  under  §  53.12,  the 
Administrator  will  designate  a  presiding 
officer  for  the  hearing. 

(2)  If  a  time  and  place  for  the  hearing 
have  not  been  fixed  by  the 
Administrator,  the  hearing  will  be  held 


as  soon  as  practicable  at  a  time  and 
place  fixed  by  the  presiding  officer, 
except  that  the  hearing  shall  in  no  case 
be  held  sooner  than  30  days  after 
publication  of  a  notice  of  hearing  in  the 
Federal  Register. 

(3)  For  purposes  of  the  hearing,  the 
parties  shall  include  EPA,  the  applicant 
or  interested  person(s)  who  requested 
the  hearing,  and  any  person  permitted 
to  intervene  in  accordance  with 
paragraph  (c)  of  this  section. 

(4)  The  Deputy  General  Counsel  or  the 
Deputy  General  Counsel's  representative 
will  represent  EPA  in  any  hearing  under 
this  section. 

(5)  Each  party  other  than  EPA  may  be 
represented  by  counsel  or  by  any  other 
duly  authorized  representative. 

(b)(1)  Upon  appointment,  the 
presiding  officer  will  establish  a  hearing 
file.  The  file  shall  contain  copies  of  the 
notices  issued  by  the  Administrator 
pursuant  to  §  53.11(b)(1).  together  with 
any  accompanying  material,  the  request 
for  a  hearing  and  supporting  data 
submitted  therewith,  the  notice  of 
hearing  published  in  accordance  with 
paragraph  (a)(2)  of  this  section,  and 
correspondence  and  other  material  data 
relevant  to  the  hearing. 

(2)  The  hearing  file  shall  be  available 
for  inspection  by  the  parties  or  their 
representatives  at  the  office  of  the 
presiding  officer,  except  to  the  extent 
that  it  contains  information  identified  in 
accordance  with  §53.15. 

(c)  The  presiding  officer  may  permit 
any  interested  person  to  intervene  in  the 
hearing  upon  such  a  showing  of  interest 
as  the  presiding  officer  may  require; 
provided  that  permission  to  intervene 
may  be  denied  in  the  interest  of 
expediting  the  hearing  where  it  appears 
that  tiie  interests  of  the  person  seeking 
to  intervene  will  be  adequately 
represented  by  another  party  (or  by 
other  parties),  including  EPA. 

(d)(1)  The  presiding  officer,  upon  the 
request  of  any  party  or  at  the  officer's 
discretion,  may  arrange  for  a  prehearing 
conference  at  a  time  and  place  specified 
by  the  officer  to  consider  the  following: 

(i)  Simplification  of  the  issues. 

(ii)  Stipulations,  admissions  of  fact, 
and  the  introduction  of  documents. 

(iii)  Limitation  of  the  number  of 
expert  witnesses. 

(iv)  Possibility  of  agreement  on 
disposing  of  all  or  any  of  the  issues  in 
dispute. 

(v)  Such  other  matters  as  may  aid  in 
the  disposition  of  the  hearing,  including 
such  additional  tests  as  may  be  agreed 
upon  by  the  parties. 

(2)  The  results  of  the  conference  shall 
be  reduced  to  writing  by  the  presiding 
officer  and  made  part  of  the  record. 


(e)(1)  Hearings  shall  be  conducted  by 
the  presiding  officer  in  an  informal  but 
orderly  and  expeditious  manner.  The 
parties  may  offer  oral  or  vmtten 
evidence,  subject  to  exclusion  by  the 
presiding  officer  of  irrelevant, 
immaterial,  or  repetitious  evidence. 

(2)  Witnesses  snail  be  placed  under 
oath. 

(3)  Any  witness  may  be  examined  or 
cross-examined  by  the  presiding  officer, 
the  parties,  or  their  representatives.  The 
presiding  officer  may.  at  his/her 
discretion,  limit  cross-examination  to 
relevant  and  material  issues. 

(4)  Hearings  shall  be  reported 
verbatim.  Copies  of  transcripts  of 
proceedings  may  be  purchased  from  the 
reporter. 

(5)  All  written  statements,  charts, 
tabulations,  and  data  offered  in 
evidence  at  the  hearing  shall,  upoh  a 
showing  satisfactoty  to  the  presiding 
officer  of  their  authenticity,  relevancy, 
and  materiality,  be  received  in  evidence 
and  shall  constitute  part  of  the  record. 

(6)  Oral  argument  shall  be  permitted. 
The  presiding  officer  may  limit  oral 
presentations  to  relevant  and  material 
issues  and  designate  the  amount  of  time 
allowed  for  oral  argument. 

(f)(1)  The  presiding  officer  shall  make 
an  initial  decision  which  shall  include 
written  findings  and  conclusions  and 
the  reasons  therefore  on  all  the  material 
issues  of  fact,  law,  or  discretion 
presented  on  the  record.  The  findings, 
conclusions,  and  written  decision  shall 
be  provided  to  the  parties  and  made  part 
of  the  record.  The  initial  decision  shall 
become  the  decision  of  the 
Administrator  without  further 
proceedings  unless  there  is  an  appeal  to, 
or  review  on  motion  of.  the 
Administrator  within  30  calendar  days 
after  the  initial  decision  is  filed. 

(2)  On  appeal  from  or  review  of  the 
initial  decision,  the  Administrator  will 
have  all  the  powers  consistent  with 
making  the  initial  decision,  including 
the  discretion  to  require  or  allow  briefs, 
oral  argument,  the  taking  of  additional 
evidence  or  the  remanding  to  the 
presiding  officer  for  additional 
proceedings.  The  decision  by  the 
Administrator  will  include  written 
findings  and  conclusions  and  the 
reasons  or  basis  therefore  on  all  the 
material  issues  of  fact,  law,  or  discretion 
presented  on  the  appeal  or  considered 
in  the  review. 

§  53.14    Modification  of  a  reference  or 
equivalent  method. 

(a)  An  applicant  who  offers  a  method 
for  sale  as  a  reference  or  equivalent 
method  shall  report  to  the  EPA 
Administrator  prior  to  implementation 
any  intended  modification  of  the 
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method,  including  but  not  limited  to 
modifications  of  design  or  construction 
or  of  operational  and  maintenance 
procedures  specified  in  the  operation 
manual  (see  §  53.9(g)).  The  report  shall 
be  signed  by  an  authorized 
representative  of  the  applicant,  marked 
in  accordance  with  §  53.15  (if 
applicable),  and  addressed  as  specified 
in  §  53.4(a). 

(b)  A  report  submitted  under 
paragraph  (a)  of  this  section  shall 
include: 

(1)  A  description,  in  such  detail  as 
may  be  appropriate,  of  the  intended 
modification. 

(2)  A  brief  statement  of  the  applicant's 
belief  that  the  modification  will,  will 
not,  or  may  affect  the  performance 
characteristics  of  the  method. 

(3)  A  brief  statement  of  the  probable 
effect  a  the  applicant  believes  the 
modification  will  or  may  affect  the 
performance  characteristics  of  the 
method. 

(4)  Such  further  informadon. 
including  test  data,  as  may  be  necessary 
to  explain  and  support  any  statement 
required  by  paragraphs  (b)(2)  and  (b)(3) 
of  this  section. 

(c)  Within  30  calendar  days  after 
receiving  a  report  under  paragraph  (a)  of 
this  section,  the  Administrator  will  take 
one  or  more  of  the  following  actions: 

(1)  Notify  the  applicant  that  the 
designation  will  continue  to  apply  to 
the  method  if  the  modification  is 
implemented. 

(2)  Send  notice  to  the  applicant  that 
a  new  designation  will  apply  to  the 
method  (as  modified)  if  the  modification 
is  implemented,  submit  notice  of  the 
determination  for  publication  in  the 
Federal  Register,  and  revise  or 
supplement  the  list  referred  to  in 

§  53.8(c)  to  reflect  the  determination. 

(3)  Send  notice  to  the  applicant  that 
the  designation  will  not  apply  to  the 
method  (as  modified)  if  the  modification 
is  implemented  and  submit  notice  of  the 
determination  for  publication  in  the 
Federal  Register. 

(4)  Send  notice  to  the  applicant  that 
additional  information  must  be 
submitted  before  a  determination  can  be 
made  and  specify  the  additional 
information  that  is  needed  (in  such 
cases,  the  30-day  period  shall 
commence  upon  receipt  of  the 
additional  information). 

(5)  Send  notice  to  the  applicant  that 
additional  tests  are  necessary  and 
specify  what  tests  are  necessary  and 
how  they  shall  be  interpreted  (in  such 
cases,  the  30-day  period  shall 
commence  upon  receipt  of  the 
additional  test  data). 

(6)  Send  notice  to  the  applicant  that 
additional  tests  will  be  conducted  by 


the  Administrator  and  specify  the 
reasons  for  and  the  nature  of  the 
additional  tests  (in  such  cases,  the  30- 
day  period  shall  commence  1  calendar 
day  after  the  additional  tests  are 
completed). 

(d)  An  applicant  who  has  received  a 
notice  under  paragraph  (c)(3)  of  this 
section  may  appeal  the  Administrator's 
action  as  follows: 

(1)  The  applicant  may  submit  new  or 
additional  information  pertinent  to  the 
intended  modification. 

(2)  The  applicant  may  request  the 
Administrator  to  reconsider  data  and 
information  already  submitted. 

(3)  The  applicant  may  request  that  the 
Administrator  repeat  any  test  conducted 
that  was  a  material  factor  in  the 
Administrator's  determination.  A 
representative  of  the  applicant  may  be 
present  during  the  performance  of  any 
such  retest. 

§  53.15    Trade  secrets  and  confidential  or 
privileged  information. 

Any  information  submitted  under  this 
part  that  is  claimed  to  be  a  trade  secret 
or  confidential  or  privileged  information 
shall  be  marked  or  otherwise  clearly 
identified  as  such  in  the  submittal. 
Information  so  identified  will  be  treated 
in  accordance  with  part  2  of  this  chapter 
(concerning  public  information). 

§53.16    Supersession  of  reference 
mettiods. 

(a)  This  section  prescribes  procedures 
and  criteria  applicable  to  requests  that 
the  Administrator  specify  a  new 
reference  method,  or  a  new 
measurement  principle  and  calibration 
procedure  on  which  reference  methods 
shall  be  based,  by  revision  of  the 
appropriate  appendix  to  part  50  of  this 
chapter.  Such  action  will  ordinarily  be 
taken  only  if  the  Administrator 
determines  that  a  candidate  method  or 
a  variation  thereof  is  substantially 
superior  to  the  existing  reference 
method(s). 

(b)  In  exercising  discretion  imder  this 
section,  the  Administrator  will  consider: 

(1)  The  benefits,  in  terms  of  the 
requirements  and  purposes  of  the  Act, 
that  would  result  from  specifying  a  new 
reference  method  or  a  new  measurement 
principle  and  calibration  procedure. 

(2)  The  potential  economic 
consequences  of  such  action  for  State 
and  local  control  agencies. 

(3)  Any  disruption  of  State  and  local 
air  quality  monitoring  programs  that 
might  result  from  such  action. 

(c)  An  applicant  who  wishes  the 
Administrator  to  consider  revising  an 
appendix  to  part  50  of  this  chapter  on 
the  ground  that  the  applicant's 
candidate  method  is  substantially 


superior  to  the  existing  reference 
method(s)  shall  submit  an  application 
for  a  reference  or  equivalent  method 
determination  in  accordance  with  §  53.4 
and  shall  indicate  therein  that  such 
consideration  is  desired.  The 
application  shall  include,  in  addition  to 
the  information  required  by  §  53.4,  data 
and  any  other  information  supporting 
the  applicant's  claim  that  the  candidate 
method  is  substantially  superior  to  the 
existing  reference  method(s). 

(d)  After  receiving  an  application 
under  paragraph  (c)  of  this  section,  the 
Administrator  will  publish  notice  of  its 
receipt  in  the  Federal  Register  and, 
within  120  calendar  days  after  receipt  of 
the  application,  take  one  of  the 
following  actions: 

(1)  Determine  that  it  is  appropriate  to 
propose  a  revision  of  the  appendix  to 
part  50  of  this  chapter  in  question  and 
send  notice  of  the  determination  to  the 
applicant. 

(2)  Determine  that  it  is  inappropriate 
to  propose  a  revision  of  the  appendix  to 
part  50  of  this  chapter  in  question, 
determine  whether  the  candidate 
method  is  a  reference  or  equivalent 
method,  and  send  notice  of  the 
determinations,  including  a  statement  of 
reasons  for  the  determination  not  to 
propose  a  revision,  to  the  applicant. 

(3)  Send  notice  to  the  applicant  that 
additional  information  must  be 
submitted  before  a  determination  can  be 
made  and  specify  the  additional 
information  that  is  needed  (in  such 
cases,  the  120-day  period  shall 
commence  upon  receipt  of  the 
additional  information). 

(4)  Send  notice  to  the  applicant  that 
additional  tests  are  necessary, 
specifying  what  tests  are  necessary  and 
how  the  test  shall  be  interpreted  (in 
such  cases,  the  120-day  period  shall 
conunence  upon  receipt  of  the 
additional  test  data). 

(5)  Send  notice  to  the  applicant  that 
additional  tests  will  be  conducted  by 
the  Administrator,  specifying  the  nature 
of  and  reasons  for  the  additional  tests 
and  the  estimated  time  required  (in  such 
cases,  the  120-day  period  shall 
commence  1  calendar  day  after  the 
additional  tests  have  been  completed). 

(e)(l)(i)  After  making  a  determination 
under  paragraph  (d)(1)  of  this  section, 
the  Administrator  will  publish  a  notice 
of  proposed  rulemaking  in  the  Federal 
Register.  The  notice  of  proposed 
rulemaking  will  indicate  that  the 
Administrator  proposes: 

(A)  To  revise  the  appendix  to  part  50 
of  this  chapter  in  question. 

(B)  Where  the  appendix  specifies  a 
measurement  principle  and  calibration 
procedure,  to  cancel  reference  method 
designations  based  on  the  appendix. 
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(C)  To  cancel  equivalent  method 
designations  based  on  the  existing 
reference  method(s). 

(ii)  The  notice  of  proposed 
rulemaking  will  include  the  terms  or 
substance  of  the  proposed  revision,  will 
indicate  what  period^)  of  time  the 
Administrator  proposes  to  allow  for 
replacement  of  existing  methods  under 
section  2.3  of  Appendix  C  to  part  58  of 
this  chapter,  and  will  solicit  public 
comments  on  the  proposal  with 
particular  reference  to  the 
considerations  set  forth  in  paragraphs 
(a)  and  (b)  of  this  section. 

(2)(i)  If,  after  consideration  of 
comments  received,  the  Administrator 
determines  that  the  appendix  to  part  50 
in  question  should  be  revised,  the 
Administrator  will,  by  publication  in 
the  Federal  Register 

(A)  Promulgate  the  proposed  revision, 
with  such  modifications  as  may  be 
appropriate  in  view  of  conunents 
received. 

(B)  Where  the  appendix  to  part  50 
(prior  to  revision)  specifies  a 


measurement  principle  and  calibration 
procedure,  cancel  reference  method 
designations  based  on  the  appendix. 

(C)  Cancel  equivalent  memod 
designations  based  on  the  existing 
reference  method(s). 

(D)  Specify  the  period(s)  that  will  be 
allowed  for  replacement  of  existing 
methods  under  section  2.3  of  Appendix 
C  to  part  58  of  this  chapter,  with  such 
modifications  from  the  proposed 
period(s)  as  may  be  appropriate  in  view 
of  comments  received. 

(3)  Canceled  designations  will  be 
deleted  from  the  list  maintained  under 
§  53.8(c).  The  requirements  and 
procedures  for  cancellation  set  forth  in 
§53.11  shall  be  inapplicable  to 
cancellation  of  reference  or  equivalent 
method  designations  under  this  section. 

(4)  If  the  appendix  to  part  50  of  this 
chapter  in  question  is  revised  to  specify 
a  new  measurement  principle  and 
calibration  procedure  on  which  the 
applicant's  candidate  method  is  based, 
the  Administrator  will  take  appropriate 
action  under  §  53.5  to  determine 


whether  the  candidate  method  is  a 
reference  method. 

(5)  Upon  taking  action  imder 
paragraph  (e)(2)  of  this  section,  the 
Administrator  will  send  notice  of  the 
action  to  all  applicants  for  whose 
methods  reference  and  equivalent 
method  designations  are  canceled  by 
such  action. 

(flAn  applicant  who  has  received 
notice  of  a  determination  under 
paragraph  (d)(2)  of  this  section  may 
appeal  the  determination  by  taking  one 
or  more  of  the  following  actions: 

(1)  The  applicant  may  submit  new  or 
additional  information  in  support  of  the 
application. 

(2)  The  applicant  may  request  that  the 
Administrator  reconsider  the  data  and 
information  already  submitted. 

(3)  The  applicant  may  request  that 
any  test  conducted  by  the  Administrator 
that  was  a  material  factor  in  making  the 
determination  be  repeated. 

Tables  to  Subpart  A  of  Part  53 


Table  A-1  .—Summary  of  Applicable  REQUlREME^f^s  for  Reference  and  Equivalent  Methods  for  Air 

MONITORING  of  CRITERIA  POLLUTANTS 


Ref.  or  Equivalent 

Manual  or  Automated 

Applica- 
ble pan 
50  Ap- 
pendix 

Appiicabie  Subpans  of  part  53 

Pollutant 

A 

B 

C 

D 

E 

F 

SO,  

Reference  

Manual  

Manual  

A 

...^.. 

• 

Equivalent  

Automated .._........«....„„... 

• 

• 

• 

■•M»» 

*•..»« 

CO 

Reference  

Automated 

Manual  

C 

• 
• 

• 

V 

• 







Equivalent  „ 

Automated 

• 

• 

• 

03  - 

Reference  

Automated „ 

D 

• 

• 

........ 

.■>■•... 

■■■■.>•. 

Manual  

• 

• 

..!.-.« 

•••••••• 

••••••*• 

Equivalent  - 

Automated _.. 

• 

• 

• 

•■•>..•• 

N02 

Reference  „ 

Automated 

Manual  

F 

• 

• 

• 

• 





Equivalent  

Automated 

• 

• 

• 

■•■•.•.• 

•■•••••. 

•>••■••. 

Pb 

Reference  

Manual  

G 

...••■.■ 

..•«... 

••■•••-< 

••■••••• 

••••■•■• 

Equivalent  

Manual  

• 

• 

••■••••• 

•  •••••H 

PMio 

Reference  

Manual  ... 

J 

• 

• 

Manual  

• 

• 

• 

•■•••••• 

Equivalent  

Automated 

• 

• 

• 

PM2.3  

Reference  

Manual  

L 

• 

....... 

• 

Equivalent  Class  1 

Equivalent  Class  II 

Manual  

L 

• 

• 

• 

Manual  

L 

• 

»■•••«•• 

• 

•••••••« 

• 

• 

Equivalent  Class  III 

Manual  or  Automated 

• 

•  ' 



•  ' 

•  ' 

^  Note:  Because  of  the  wide  variety  of  potential  devices  possible,  the  : 
od  for  PM2S  are  not  specified  explicitty  in  this  part  but,  instead,  shall  be  1 


^uirements  applicat>le  to  a  Class  III  candidate  equfvalem  meth- 
on  a  case-by-case  basis  for  each  such  candtdiate  method. 


Appendix  A  to  Subpart  A  of  Part  53— 

IfOfOiolfCOS 

(1)  American  National  Standard  Quality 
Systems-Modei  for  Quality  Assurance  in 
Design,  Development.  Production, 
Installation,  and  Servicing.  ANSI/ISO/ ASQC 
Q9001-1994.  Available  from  American 
Society  for  Quality  Control.  611  East 
Wisconsin  Avenue,  Milwaukee,  WI  53202. 

(2)  American  National  Standard — 
Specifications  and  Guidelines  for  Quality 


Systems  for  Environmental  Data  Collection 
and  Environmental  Technology  Programs, 
ANSI/ ASQC  E41994.  Available  from 
American  Society  for  Quality  Control.  611 
East  Wisconsin  Avenue,  Milwaukee.  WI 
53202. 

(3)  Dimensioning  and  Tolerancing.  ASME 
Y14.5M-1S34.  Available  from  the  American 
Society  of  Mechanical  Engineers,  345  East 
47th  Street,  New  York,  NY  10017. 

(4)  Mathematical  Definition  of 
Dimensioning  and  Tolerancing  Principles, 


ASME  Y14.5.1M-1994.  Available  from  the 
American  Society  of  Mechanical  Engineers. 
345  East  47th  Street,  New  York  NY  10017. 

(5)  ISO  10012,  Quality  Assurance 
Requirements  for  Measuring  Equipment-Part 
1:  Meteorological  confrrmation  system  for 
measuring  equipment):1992(E).  Available 
from  American  Society  for  Quality  Control, 
611  East  Wisconsin  Avenue,  Milwaukee,  W] 
53202. 

(6)  Copies  of  section  2. 1 2  of  the  Quality 
Assurance  Handbook  for  Air  Pollution 
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Measurement  Systems.  Volume  U.  Ambient 
Air  Specific  Methods.  EPAyeOO/RM/OSBb, 
are  available  from  Department  E  (MD-77B). 
US.  EPA.  Research  Triangle  Park,  NC  27711. 

c.  Subpart  C  is  revised  to  read  as 
follows: 

Subpart  C — Procedures  tor  Oetermining 
Comparability  Between  Candidate  Methods 
and  Reference  Methods 

53.30  General  provisions. 

53.31  Test  conditions. 

53.32  Test  procedures  for  methods  for  SOi, 
CO.  O,,  and  NO:. 

53.33  Test  procedure  for  methods  for  lead. 

53.34  Test  procedure  for  methods  for  PM 10 
and  PMzj. 

Tables  to  Subpart  C  of  Part  53 

Table  C-1.— Test  Concentration  Ranges. 
Number  of  Measurements  Required,  and 
Maximum  Discrepancy  Specification 
Table  C-2. — Sequence  of  Test  Measurements 
Table  C-3.— Test  Specifications  for  Lead 
Methods 

Table  C-4  — Test  Specifications  for  PMio  and 
PM;  5  Methods 

Figures  to  Subpart  C  of  Part  53 

Figure  C-1.— Suggested  Format  for  Reporting 

Test  Results 

Apper>dix  A  to  Subpart  C  of  Part  53— 
References 

Subpart  C — Procedures  for 
Determining  Comparability  Between 
Candidate  Methods  and  Reference 
Mettiods 

§  53.30    General  provisions. 

(a)  Determination  of  comparability. 
The  test  procedures  prescribed  in  this 
subpart  shall  be  used  to  determine  if  a 
candidate  method  is  comparable  to  a 
reference  method  when  both  methods 
measure  pollutant  concentrations  in 
ambient  air. 

(1)  Comparability  is  shown  for  SO2, 
CO.  O1.  and  NO3  methods  when  the 
differences  between; 

(i)  Measurements  made  by  a  candidate 
manual  method  or  by  a  test  analyzer 
representative  of  a  candidate  automated 
method. 

(ii)  Measurements  made 
simultaneously  by  a  reference  method, 
are  less  than  or  equal  to  the  values 
specified  in  the  last  column  of  Table  C- 
1  of  this  subpart. 

(2)  Comparability  is  shown  for  lead 
methods  when  the  differences  between: 

(i)  Measurements  made  by  a  candidate 
method. 

(ii)  Measurements  made  by  the 
reference  method  on  simultaneously 
collected  lead  samples  (or  the  same 
sample,  if  applicable),  are  less  than  or 
equal  to  the  value  specified  in  Table  C- 
3  of  this  subpart. 

(3)  Comparability  is  shown  for  PMio 
and  PM;  s  methods  when  the 
relationship  between: 


(i)  Measiuements  made  by  a  candidate 
method. 

(ii)  Measurements  made  by  a 
reference  method  on  simultaneously 
collected  samples  (or  the  same  sample, 
if  applicable)  at  each  of  two  test  sites, 
is  such  that  the  linear  regression 
parameters  (slope,  intercept,  and 
correlation  coefficient)  describing  the 
relationship  meet  the  values  specified  in 
Table  C-4  of  this  subpart. 

(b)  Selection  of  test  sites— {1)  All 
methods.  Each  test  site  shall  be  in  a 
predominately  urban  area  which  can  be 
shown  to  have  at  least  moderate 
concentrations  of  various  pollutants. 
The  site  shall  be  clearly  identified  and 
shall  be  justified  as  an  appropriate  test 
site  with  suitable  supporting  evidence 
such  as  maps,  population  density  data, 
vehicular  traffic  data,  emission 
inventories,  pollutant  measurements 
from  previous  years,  concurrent 
pollutant  measurements,  and 
meteorological  data.  If  approval  of  a 
proposed  test  site  is  desired  prior  to 
conducting  the  tests,  a  written  request 
for  approval  of  the  test  site  or  sites  must 
be  submitted  prior  to  conducting  the 
tests  and  must  include  the  supporting 
and  justification  information  required. 
The  Administrator  may  exercise 
discretion  in  selecting  a  different  site  (or 
sites)  for  any  additional  tests  the 
Administrator  decides  to  conduct. 

(2)  Methods  for  SO2,  CO.  O3.  and  NO2. 
All  test  measurements  are  to  be  made  at 
the  same  test  site.  If  necessary,  the 
concentration  of  pollutant  in  the 
sampled  ambient  air  may  be  augmented 
with  artificially  generated  pollutant  to 
facilitate  measurements  in  the  specified 
ranges  described  under  paragraph  (d)(2) 
of  this  section. 

(3)  Methods  for  Pb.  Test 
measurements  may  be  made  at  any 
number  of  test  sites.  Augmentation  of 
pollutant  concentrations  is  not 
permitted,  hence  an  appropriate  test  site 
or  sites  must  be  selected  to  provide  lead 
concentrations  in  the  specified  range. 

(4)  Methods  for  PM.o-  Test 
measurements  must  be  made,  or  derived 
from  particulate  samples  collected,  at 
not  less  than  two  test  sites,  each  of 
which  must  be  located  in  a  geographical 
area  characterized  by  ambient 
particulate  matter  that  is  significantly 
different  in  natvire  and  composition 
from  that  at  the  other  test  site(s). 
Augmentation  of  pollutant 
concentrations  is  not  permitted,  hence 
appropriate  test  sites  must  be  selected  to 
provide  PMio  concentrations  in  the 
specified  range.  The  tests  at  the  two 
sites  may  be  conducted  in  different 
calendar  seasons,  if  appropriate,  to 
provide  PMio  concentrations  in  the 
specified  ranges. 


(5)  Methods  for  PM2.5.  Augmentation 
of  pollutant  concentrations  is  not 
permitted,  hence  appropriate  test  sites 
must  be  selected  to  provide  PM2  5 
concentrations  and  PM2  5/PM10  ratios  (if 
applicable)  in  the  specified  ranges. 

(i)  Where  only  onatest  site  is 
required,  as  specified  in  Table  C-4  of 
this  subpart,  the  site  need  only  meet  the 
PM2  5  ambient  concentration  levels 
reouired  by  §53. 34(c)(3). 

(ii)  Where  two  sites  are  required,  as 
specified  in  Table  C-4  of  this  subpart, 
each  site  must  be  selected  to  provide  the 
ambient  concentration  levels  required 
by  §  53.34(c)(3).  In  addition,  one  site 
must  be  selected  such  that  all  acceptable 
test  sample  sets,  as  defined  in 
§  53.34(c)(3),  have  a  PM2  5/PM10  ratio  of 
more  than  0.75;  the  other  site  must  be 
selected  such  that  all  acceptable  test 
sample  sets,  as  defined  in  §  53.34(c)(3), 
have  a  PM2.5/PM10  ratio  of  less  than 
0.40.  At  least  two  reference  method 
PMio  samplers  shall  be  collocated  with 
the  candidate  and  reference  method 
PM2.5  samplers  and  operated 
simultaneously  with  the  other  samplers 
at  each  test  site  to  measure  concurrent 
ambient  concentrations  of  PMio  to 
determine  the  PM2  5/PM10  ratio  for  each 
sample  set.  The  PM2.5/PM10  ratio  for 
each  sample  set  shall  be  the  average  of 
the  PM2.5  concentration,  as  determined 
in  §  53.34(c)(1),  divided  by  the  average 
PMio  concentration,  as  measured  by  the 
PMio  samplers.  The  tests  at  the  two  sites 
may  be  conducted  in  different  calendar 
seasons,  if  appropriate,  to  provide  PM2.5 
concentrations  and  PM2  5/PM10  ratios  in 
the  specified  ranges. 

(c)  Test  atmosphere.  Ambient  air 
sampled  at  an  appropriate  test  site  or 
sites  shall  be  used  for  these  tests. 
Simultaneous  concentration 
measurements  shall  be  made  in  each  of 
the  concentration  ranges  specified  in 
Tables  C-1,  C-3,  or  C-4  of  this  subpart, 
as  appropriate. 

(d)  Sample  collection — (1)  All 
methods.  All  test  concentration 
measurements  or  samples  shall  be  taken 
in  such  a  way  that  both  the  candidate 
method  and  the  reference  method 
receive  air  samples  that  are  homogenous 
or  as  nearly  identical  as  practical. 

(2)  Methods  for  SO2.  CO,  O3,  and  NO2. 
Ambient  air  shall  be  sampled  from  a 
common  intake  and  distribution 
manifold  designed  to  deliver 
homogenous  air  samples  to  both 
methods.  Precautions  shall  be  taken  in 
the  design  and  construction  of  this 
manifold  to  minimize  the  removal  of 
particulates  and  trace  gases,  and  to 
ensiu^  that  identical  samples  reach  the 
two  methods.  If  necessary,  the 
concentration  of  pollutant  in  the 
sampled  ambient  air  may  be  augmented 
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with  artificially-generated  pollutant. 
However,  at  all  times  the  air  sample 
measured  by  the  candidate  and 
reference  methods  under  test  shall 
consist  of  not  less  than  80  percent 
ambient  air  by  volume.  Schematic 
drawings,  physical  illustrations, 
descriptions,  and  complete  details  of  the 
manifold  system  and  the  augmentation 
system  (if  used)  shall  be  submitted. 

(3)  Methods  for  Pb,  PMio  and  PM2.5. 
The  ambient  air  intake  points  of  all  the 
candidate  and  reference  method 
collocated  samplers  for  lead,  PMio  or 
PM2.5  shall  be  positioned  at  the  same 
height  above  the  ground  level,  and 
between  2  and  4  meters  apart.  The 
samplers  shall  be  oriented  in  a  manner 
that  will  minimize  spatial  and  wind 
directional  effects  on  sample  collection. 

(4)  PMio  methods  employing  the  same 
sampling  procedure  as  the  reference 
method  but  a  different  analytical 
method.  Candidate  methods  for  PMio 
which  employ  a  sampler  and  sample 
collection  procedure  that  are  identical 
to  the  sampler  and  sample  collection 
procedure  specified  in  the  reference 
method,  but  use  a  different  analytical 
procedure,  may  be  tested  by  analyzing 
common  samples.  The  common  samples 
shall  be  collected  according  to  the 
sample  collection  procedure  specified 
by  the  reference  method  and  shall  be 
analyzed  in  accordance  with  the 
analytical  procedures  of  both  the 
candidate  method  and  the  reference 
method. 

(e)  Submission  of  test  data  and  other 
information.  All  recorder  charts, 
calibration  data,  records,  test  results, 
procedural  descriptions  and  details,  and 
other  documentation  obtained  from  (or 
pertinent  to)  these  tests  shall  be 
identified,  dated,  signed  by  the  analyst 
performing  the  test,  and  submitted.  For 
candidate  methods  for  PMj  5,  all 
submitted  information  must  meet  the 
requirements  of  the  ANSI/ASQC  E4 
Standard,  sections  3.3.1,  paragraphs  1 
and  2  (Reference  1  of  Appendix  A  of 
this  subpart). 

S  53.31    Test  conditions. 

(a)  All  methods.  All  test 
measurements  made  or  test  samples 
collected  by  means  of  a  sample 
manifold  as  specified  in  §  53.30(d)(2) 
shall  be  at  a  room  temperature  between 
20  "C  and  30  "C,  and  at  a  line  voltage 
between  105  and  125  volts.  All  methods 
shall  be  calibrated  as  specified  in 
paragraph  (c)  of  this  section  prior  to 
initiation  of  the  tests. 

(b)  Samplers  and  automated  methods. 
(1)  Setup  and  start-up  of  the  test 
analyzer,  test  sampler(s),  and  reference 
method  (if  applicable)  shall  be  in  strict 
accordance  with  the  applicable 


operation  manual(s).  If  the  test  analyzer 
does  not  have  an  integral  strip  chart  or 
digital  data  recorder,  connect  the 
analyzer  output  to  a  suitable  strip  chart 
or  digital  data  recorder.  This  recorder 
shall  have  a  chart  width  of  at  least  25 
centimeters,  a  response  time  of  1  second 
or  less,  a  deadband  of  not  more  than 
0.25  percent  of  full  scale,  and  capability 
of  either  reading  measurements  at  least 
5  percent  below  zero  or  offsetting  the 
zero  by  at  least  5  percent.  Digital  data 
shall  be  recorded  at  appropriate  time 
intervals  such  that  trend  plots  similar  to 
a  strip  chart  recording  may  be 
constructed  with  a  similar  or  suitable 
level  of  detail. 

(2)  Other  data  acquisition  components 
may  be  used  along  with  the  chart 
recorder  during  the  conduct  of  these 
tests.  Use  of  the  chart  recorder  is 
intended  only  to  bcilitate  visual 
evaluation  of  data  submitted. 

(3)  Allow  adequate  warmup  or 
stabilization  time  as  indicated  in  the 
applicable  operation  manual  (s)  before 
beginning  the  tests. 

(c)  Calibration.  The  reference  method 
shall  be  calibrated  according  to  the 
appropriate  appendix  to  part  50  of  this 
chapter  (if  it  is  a  manual  method)  or 
according  to  the  applicable  operation 
manual(s)  (if  it  is  an  automated 
method).  A  candidate  manual  method 
(or  portion  thereof)  shall  be  calibrated, 
according  to  the  applicable  operation 
inanual(s),  if  such  calibration  is  a  part 
of  the  method. 

(d)  Range.  (1)  Except  as  provided  in 
paragraph  (d)(2)  of  this  section,  each 
method  shall  be  operated  in  the  range 
specified  for  the  reference  method  in  the 
appropriate  appendix  to  part  50  of  this 
chapter  (for  manual  reference  methods), 
or  specified  in  Table  B-1  of  subpart  B  of 
this  part  (for  automated  reference 
methods). 

(2)  For  a  candidate  method  having 
more  than  one  selectable  range,  one 
range  must  be  that  specified  in  Table  B- 
1  of  subpart  B  of  this  part  and  a  test 
analyzer  representative  of  the  method 
must  pass  the  tests  required  by  this 
subpart  while  operated  on  that  range. 
The  tests  may  be  repeated  for  a  broader 
range  (i.e.,  one  extending  to  higher 
concentrations)  than  the  one  specified 
in  Table  B-1  of  subpart  B  of  this  part, 
provided  that  the  range  does  not  extend 
to  concentrations  more  than  two  Umes 
the  upper  range  limit  specified  in  Table 
B-1  of  subpart  B  of  this  part  and  that  the 
test  analyzer  has  passed  the  tests 
required  by  subpart  B  of  this  part  (if 
applicable)  for  the  broader  range.  If  the 
tests  required  by  this  subpart  are 
conducted  or  passed  only  for  the  range 
specified  in  Table  B-1  of  subpart  B  of 
this  part,  any  equivalent  method 


determination  with  respect  to  tl;p 
method  will  be  limited  to  that  range.  If 
the  tests  are  passed  for  both  the 
specified  range  and  a  broader  range  (or 
ranges),  any  such  determination  will 
include  the  broader  range(s)  as  well  as 
the  specified  range.  Appropriate  test 
data  shall  be  submitted  for  each  range 
sought  to  be  included  in  such  a 
determination. 

(e)  Operation  of  automated  methods. 
(1)  Once  the  test  analyzer  has  been  set 
up  and  calibrated  and  tests  started, 
manual  adjustment  or  normal  periodic 
maintenance  as  specified  in  the  manual 
referred  to  in  §  53.4(b)(3)  is  permitted 
only  every  3  days.  Automatic 
adjustments  which  the  test  analyzer 
performs  by  itself  are  permitted  at  any 
time.  The  submitted  records  shall  show 
clearly  when  manual  adjustments  were 
made  and  describe  the  operations 
performed. 

(2)  All  test  measurements  shall  be 
made  with  the  same  test  analyzer;  use 
of  multiple  test  analyzers  is  not 
permitted.  The  test  analyzer  shall  be 
operated  continuously  during  the  entire 
series  of  test  measurements. 

(3)  If  a  test  analyzer  should 
malfunction  during  any  of  these  tests, 
the  entire  set  of  measurements  shall  be 
repeated,  and  a  detailed  explanation  of 
the  malfunction,  remedial  action  taken, 
and  whether  recalibration  was  necessary 
(along  with  all  pertinent  records  and 
charts)  shall  be  submitted. 

§  53.32    Test  procedures  for  methods  for 
SO2,  CO,  O.,  and  NO.. 

(a)  Conduct  the  first  set  of 
simultaneous  measurements  with  the 
candidate  and  reference  methods: 

(1)  Table  C-1  of  this  subpart  specifies 
the  type  (1-  or  24-hour)  and  number  of 
measurements  to  be  made  in  each  of  the 
three  test  concentration  ranges. 

(2)  The  pollutant  concentration  must 
fall  within  the  specified  range  as 
measured  by  the  reference  method. 

(3)  The  measiu^ments  shall  be  made 
in  the  sequence  specified  in  Table  C-2 
of  this  subpart,  except  for  the  1-hour 
SO2  measurements,  which  are  all  in  the 
high  range. 

(b)  For  each  pair  of  measurements, 
determine  the  difference  (discrepancy^ 
between  the  candidate  method 
measurement  and  reference  method 
measurement.  A  discrepancy  which 
exceeds  the  discrepancy  specified  in 
Table  C-1  of  this  subpart  constitutes  a 
failure.  Figure  C-1  of  this  subpart 
contains  a  suggested  format  for 
reporting  the  test  results. 

(c)  The  results  of  the  first  set  of 
measurements  shall  be  interpreted  as 
follows: 
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(1)  Zero  failures.  The  candidate 
method  passes  the  test  for 
comparability. 

(2)  Three  or  more  failures.  The 
candidate  method  fails  the  test  for 
comparability. 

(3)  One  or  two  failures.  Conduct  a 
second  set  of  simultaneous 
measurements  as  specified  in  Table  C- 
1  of  this  subpart.  The  results  of  the 
combined  total  of  first-set  and  second- 
set  measurements  shall  he  interpreted  as 
follows: 

(i)  One  or  two  failures.  The  candidate 
method  passes  the  test  for 
comparability. 

(ii)  Three  or  more  failures.  The 
candidate  method  fails  the  test  for 
comparability. 

(4)  For  SO:,  the  1-hour  and  24-hour 
measurements  shall  be  interpreted 
separately,  and  the  candidate  method 
must  pass  the  tests  for  both  1-  and  24— 
hour  measurements  to  pass  the  test  for 
comparability. 

(dj  A  1-hour  measurement  consists  of 
the  integral  of  the  instantaneous 
concentration  over  a  60-minute 
continuous  period  divided  by  the  time 
period.  Integration  of  the  instantaneous 
concentration  may  be  performed  by  any 
appropriate  means  such  as  chemical, 
electronic,  mechanical,  visual  judgment, 
or  by  calculating  the  mean  of  not  less 
than  12  equally  spaced  instantaneous 
readings.  Appropriate  allowances  or 
corrections  shall  be  made  in  cases 
where  significant  errors  could  occur  due 
to  characteristic  lag  time  or  rise/fall  time 
differences  between  the  candidate  and 
reference  methods.  Details  of  the  means 
of  integration  and  any  corrections  shall 
be  submitted. 

(e)  A  24-hour  measurement  consists 
of  the  integral  of  the  instantaneous 
concentration  over  a  24-hour 
continuous  period  divided  by  the  time 
period.  This  integration  may  be 
performed  by  any  appropriate  means 
such  as  chemical,  electronic, 
mechanical,  or  by  calculating  the  mean 
of  24  sequential  1-hour  measurements. 

(f)  For  ozone  and  carbon  monoxide, 
no  more  than  six  1-hour  measurements 
shall  be  made  per  day.  For  sulfur 
dioxide,  no  more  than  four  1-hour 
measurements  or  one  24-hour 
measurement  shall  be  made  per  day. 
One-hour  measurements  may  be  made 
concurrently  with  24-hour 
measurements  if  appropriate. 

(g)  For  applicable  methods,  control  or 
calibration  checks  may  be  performed 
once  per  day  without  adjusting  the  test 
analyzer  or  method.  These  checks  may 
be  used  as  a  basis  for  a  linear 
interpolation-type  correction  to  be 
applied  to  the  measurements  to  correct 
for  drift.  If  such  a  correction  is  used,  it 


shall  be  applied  to  all  measurements 
made  with  the  method,  and  the 
correction  procedure  shall  become  a 
part  of  the  method. 

§  53.33    Test  procedure  for  methods  for 


Equation  1 


R         = 

**i  aw* 


^^JA  '*'^^iB  '*''^iC 


(a)  Sample  collection.  Collect 
simultaneous  24-hour  samples  (filters) 
of  lead  at  the  test  site  or  sites  with  both 
the  reference  and  candidate  methods 
until  at  least  10  filter  pairs  have  been 
obtained.  If  the  conditions  of 

§  53.30(d)(4)  apply,  collect  at  least  10 
common  samples  (filters)  in  accordance 
with  §  53.30(d)(4)  and  divide  each  to 
form  the  filter  pairs. 

(b)  Audit  samples.  Three  audit 
samples  must  be  obtained  from  the 
address  given  in  §  53.4(a).  The  audit 
samples  are  3/4  x  8-inch  glass  flber 
strips  containing  known  amounts  of 
lead  at  the  following  nominal  levels: 
100  |ig/strip;  300  |ig/strip;  750  jig/strip. 
The  true  amount  of  lead,  in  total  (ig/ 
strip,  will  be  provided  v^th  each  audit 
sample. 

(c)  Filter  analysis.  (1)  For  both  the 
reference  method  samples  and  the  audit 
samples,  analyze  each  filter  extract  three 
times  in  accordance  with  the  reference 
method  analytical  procedure.  The 
analysis  of  replicates  should  not  be 
performed  sequentially,  i.e.,  a  single 
sample  should  not  be  analyzed  three 
times  in  sequence.  Calculate  the 
indicated  lead  concentrations  for  the 
reference  method  samples  in  )ig/m^  for 
each  analysis  of  each  filter.  Calculate 
the  indicated  total  lead  amount  for  the 
audit  samples  in  ^g/strip  for  each 
analysis  of  each  strip.  Label  these  test 

results  as  Ria.  Rib,  Rig.  Rza.  R2B Qia. 

QiB,  Qic,  ■••.  where  R  denotes  results 
from  the  reference  method  samples;  Q 
denotes  results  from  the  audit  samples; 
1,2,3  indicate  the  filter  number,  and  A. 
B.  C  indicate  the  first,  second,  and  third 
analysis  of  each  filter,  respectively. 

(2)  For  the  candidate  method  samples, 
analyze  each  sample  filter  or  filter 
extract  three  times  and  calculate,  in 
accordance  with  the  candidate  method, 
the  indicated  lead  concentrates  in  (ig/m' 
for  each  analysis  of  each  filter.  Label 

these  test  results  as  Cia,  Cib.  Cic 

where  C  denotes  results  from  the 
candidate  method.  For  candidate 
methods  which  provide  a  direct 
measurement  of  lead  concentrations 
without  a  separable  procediu«, 
CiA=CiB=Cic,  C2A=C2B=C2c.  etc. 

(d)  Average  lead  concentration.  For 
the  reference  method,  calculate  the 
average  lead  concentration  for  each 
filter  by  averaging  the  concentrations 
calculated  from  the  three  analyses: 


where: 

i  is  the  filter  number. 

(e)  Acceptable  filter  pairs.  Disregard 
all  filter  pairs  for  which  the  lead 
concentration  as  determined  in  the 
previous  paragraph  (d)  of  this  section  by 
the  average  of  the  three  reference 
method  determinations,  falls  outside  the 
range  of  0.5  to  4.0  ^g/m^.  All  remaining 
filter  pairs  must  he  subjected  to  both  of 
the  following  tests  for  precision  and 
comparability.  At  least  five  filter  pairs 
must  be  within  the  0.5  to  4.0  Jig/m^ 
range  for  the  tests  to  be  valid. 

(f)  Test  for  precision.  (1)  Calculate  the 
precision  (P)  of  the  analysis  (in  percent) 
for  each  filter  and  for  each  method,  as 
the  maximum  minus  the  minimum 
divided  by  the  average  of  the  three 
concentration  values,  as  follows: 


Equation  2 


Fr,  =  ^"^     ^'  """  X  100% 


or 
Equation  3 


'-^-!!^\\00% 


C 

T>      _  ^t  max 


where: 

i  indicates  the  filter  number. 

(2)  If  any  reference  method  precision 
value  (Pr,)  exceeds  15  percent,  the 
precision  of  the  reference  method 
analytical  procedure  is  out  of  control. 
Corrective  action  must  be  taken  to 
determine  the  source(s)  of  imprecision 
and  the  reference  method 
determinations  must  be  repeated 
according  to  paragraph  (c)  of  this 
section,  or  the  entire  test  procedure 
(starting  with  paragraph  (a)  of  this 
section)  must  be  repeated. 

(3)  If  any  candidate  method  precision 
value  (Pci)  exceeds  15  percent,  the 
candidate  method  fails  the  precision 
test. 

(4)  The  candidate  method  passes  this 
test  if  all  precision  values  (i.e.,  aH  Prj's 
and  all  Pn's)  are  less  than  15  percent. 

(g)  Test  for  accuracy.  (l)(i)  For  the 
audit  samples  calculate  the  average  lead 
concentration  for  each  strip  by 
averaging  the  concentrations  calculated 
from  the  three  analyses: 

Equation  4 


Qi.ve  = 


Q.A^QiB+Q.C 


where: 

i  is  audit  sample  number. 
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(ii)  Calculate  the  percent  difference 
(Dq)  between  the  indicated  lead 
concentration  for  each  audit  sample  and 
the  true  lead  concentration  (Tq)  as 
follows: 


Equation  5 


0       -T 

qi  -r 

qi 


xl00% 


(2)  If  any  difference  value  (DqO 
exceeds  15  percent,  the  accuracy  of  the 
reference  method  analytical  procedure 
is  out  of  control.  Corrective  action  must 
be  taken  to  determine  the  source  of  the 
error(s)  (e.g..  calibration  standard 
discrepancies,  extraction  problems,  etc.) 
and  the  reference  method  and  audit 
sample  determinations  must  be  repeated 
according  to  paragraph  (c)  of  this 
section,  or  the  entire  test  procediue 
(starting  with  paragraph  (a)  of  this 
section)  must  be  repeated. 

(h)  Test  for  comparability.  (1)  For 
each  filter  pair,  calculate  all  nine 
possible  percent  differences  (D)  between 
the  reference  and  candidate  methods, 
using  all  nine  possible  combinations  of 
the  three  determinations  (A,  B.  and  C) 
for  each  method,  as: 


Equation  6 


D„  = 


_^ij^ik 


X  100% 


where: 

i  is  the  filter  number,  and  n  numbers  from 
1  to  9  for  the  nine  possible  difference 
combinations  for  the  three  determinations  for 
each  method  (j=  A.  B.  C,  candidate;  k=  A,  B, 
C,  reference). 

(2)  If  none  of  the  percent  differences 
(D)  exceeds  +  20  percent,  the  candidate 
method  passes  the  test  for 
comparability. 

(3)  If  one  or  more  of  the  percent 
differences  (D)  exceeds  ±  20  percent,  the 
candidate  method  fails  the  test  for 
comparability. 

(i)  The  candidate  method  must  pass 
both  the  precision  test  (paragraph  (f)  of 
this  section)  and  the  comparability  test 
(paragraph  (h)  of  this  section)  to  qualify 
for  designation  as  an  equivalent  method. 

f  53.34    Test  procedure  for  metftods  for 
PIMmandPMzj. 

(a)  Collocated  measurements.  Set  up 
three  reference  method  samplers 
collocated  with  three  candidate  method 
samplers  or  analyzers  at  each  of  the 
niunber  of  test  sites  specified  in  Table 
C-4  of  this  subpart.  At  each  site,  obtain 
as  many  sets  of  simultaneous  PMio  or 
PM2.S  measiurements  as  necessary  (see 
paragraph  (c)(3)  of  this  section),  each  set 
consisting  of  three  reference  method 
and  three  candidate  method 
measurements,  all  obtained 


simultaneously.  For  PM2  5  candidate 
Class  II  equivalent  methods,  at  least  two 
collocated  PMio  reference  method 
samplers  are  also  required  to  obtain 
PM2yPMio  ratios  for  each  sample  set. 
Candidate  PMio  method  measurements 
shall  be  24-hour  integrated 
measurements;  PM2.S  measurements 
may  be  either  24-  or  48-hovu'  integrated 
measurements.  All  collocated 
measurements  in  a  sample  set  must 
cover  the  same  24-  or  48-hour  time 
period.  For  samplers,  retrieve  the 
samples  promptly  after  sample 
collection  and  analyze  each  sample 
according  to  the  reference  method  or 
candidate  method,  as  appropriate,  and 
determine  the  PMio  or  PM2} 
concentration  in  ^g/m^.  If  the 
conditions  of  §  53.30(d)(4)  apply,  collect 
sample  sets  only  with  the  three 
reference  method  samplers.  Guidance 
for  quality  assurance  procedures  for 
PM2.5  methods  is  found  in  section  2.12 
of  the  Quality  Assurance  Handbook 
(Reference  6  of  Appendix  A  to  subpart 
A  of  this  part). 

(b)  Sequential  samplers.  For 
sequential  samplers,  the  sampler  shall 
be  configiu^d  for  the  maximum  number 
of  sequential  samples  and  shall  be  set 
for  automatic  collection  of  all  samples 
sequentially  such  that  the  test  samples 
are  collected  equally,  to  the  extent 
possible,  among  all  available  sequential 
chaimels  or  utilizing  the  full  available 
sequential  capability. 

(c)  Test  for  comparability  and 
precision.  (1)  For  each  of  the 
measurement  sets,  calculate  the  average 
PMio  or  PM2  5  concentration  obtained 
with  the  reference  method  samplers: 

Equation  7 


R,  =  -i^J 

J         3 

where: 

R  denotes  results  from  the  reference  method: 

i  is  the  sampler  number  and 

j  is  the  set. 

(2)(i)(A)  For  each  of  the  measiuement 
sets,  calculate  the  precision  of  the 
reference  method  PMio  or  PM2.5 
measurements  as: 


Equation  8 


1^,- 


1=1 


/  3 

\ 

lR.i 

K>=i 

J 

(B)  If  the  corresponding  j  is  below: 

80  M.g/m-'  for  PMio  methods. 

40  ^g/m'  for  24-hour  PM2  5  at  single  test 
sites  for  Class  I  candidate  methods. 

40  |ig/m'  for  24— hour  PM2  5  at  sites  having 
PM2J/PM10  ratios  >0.75. 


30  ng/m'  for  48-houT  PM2  3  at  single  test 
sites  for  Class  I  candidate  methods. 

30  ^.g/m^  for  48-hour  PM2 ;  at  sites  having 
PM25/PM10  ratios  >0.75. 

30  >ig/m'  for  24— hour  PM2  5  at  sites  having 
PM2  5/PM,o  ratios  <0.40. 

20  ^m'  for  48-hour  PM2.)  at  sites  having 
PM2.5/PM10  ratios  >0.75. 

(ii)  Otherwise,  calculate  the  precision 
of  the  reference  method  PMio  or  PM2J 
measurements  as: 

Equation  9 


xl00% 


(3)  If  j  falls  outside  the  acceptable 
concentration  range  specified  in  Table 
C-4  of  this  subpart  for  any  set,  or  if  Pj 
or  RPj.  as  applicable,  exceeds  the  value 
specified  in  Table  C-4  of  this  subpart  for 
any  set,  that  set  of  measurements  shall 
be  discarded.  For  each  site.  Table  C-4  of 
this  subpart  specifies  the  minimum 
number  of  sample  sets  required  for 
various  conditions,  and  §  53.30(b)(5) 
specifies  the  PM2  5/PM10  ratio 
requirements  applicable  to  Class  II 
candidate  equivalent  methods 
Additional  measiu^ment  sets  shall  be 
collected  and  analyzed,  as  necessary,  to 
provide  a  minimum  of  10  acceptable 
measurement  sets  for  each  test  site.  If 
more  than  10  measurement  sets  are 
collected  that  meet  the  above  criteria,  all 
such  measurement  sets  shall  be  used  to 
demonstrate  comparability. 

(4)  For  each  of  the  acceptable 
measurement  sets,  calculate  the  average 
PMio  or  PM2  ?  concentration  obtained 
with  the  candidate  method  samplers: 

Equation  10 


lc« 


J        3 

where: 

C  denotes  results  from  the  candidate  method; 
i  is  the  sampler  number,  and 
j  is  the  set. 

(5)  For  each  site,  plot  the  average 
PMio  or  PM2  5  measurements  obtained 
with  the  candidate  method  (Cj)  against 
the  corresponding  average  PMio  or  PMa^ 
measurements  obtained  with  the 
reference  method  (R,).  For  each  site, 
calculate  and  record  the  linear 
regression  slope  and  intercept,  and  the 
correlation  coefficient. 

(6)  If  the  linear  regression  parameters 
calculated  under  paragraph  (c)(5)  of  this 
section  meet  the  values  specified  in 
Table  C-4  of  this  subpart  for  all  test 
sites,  the  candidate  method  passes  the 
test  for  comparability. 
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Tables  to  Subpart  C  of  Part  53 

Table  C-i.— tes^  CONCEhfTRATiON  Ranges,  Number  of  Measurements  Required,  and  Maximum  Discrepancy 

Specification 


Concentration  Range  Parts 
per  Million 

■ — --  ■ 

Simultaneous  Measurements  Required 

Maximum  Dis- 

Pollutant 

1-hr 

24-hr 

crepancy  Speci- 
fication, Parts 

First  Set 

Second  Set 

First  Set 

Second  Set 

per  Million 

Ozone  

Low  0  06  to  010         

5 
6 

4 

6 
6 
6 

0.02 

Med  0  15  to  0.25 - 

Hiah  0  35  to  0  45 

.03 

.04 

Total   

Low  7  to  1 1   .... 

Med  20  to  30             

14 

18 

Harhnn  MnnoxMip 

5 
5 
4 

6 
6 

6 

^A 

2.0 

High  36  to  45  „ 

Total ~ 

Low  0.02  to  0.05  

3.0 

14 

18 

Sullur  Dtoxide            



3 
2 
2 

3 
3 
2 

0.02 

Med  0  10  to  0  15 

.03 

High  0.30  to  0.50  

Total 

Low  0.02  to  0.08  

7 

8 

.04 

7 

8 

7 

8 

Nitrogen  Dioxide  „ 

3 
2 
2 

3 
3 
2 

0.02 

Med  0  1 0  to  0  20      

.03 

Hiah  0  25  to  0  35 

.03 

Total 



7 

8 

Table  C-2.— Sequence  of  Test 
measurements 


Table  C-2.— Sequence  of  Test 
Measurements — Continued 


Table  C-3.— Test  Specifications 
FOR  Lead  Methods 


Measurement 

Concentration  Range 

First  Set 

Second  Set 

1    

Low 

Medium 

2  

3  

High 

Medium 

High 
Low 

4  „ 

5  

High 
Low 

High 
Medium 

6  

Medium 

Low 

7 

Low 

Medium 

8   

Medium 

Low 

9   

High 

High 

Concentration  Range 

Measurement 

First  Set 

Second  Set 

10  

MedNjm 

Low 

11   

rngn 

Medium 

12 

Low 

High 

13  

Medium 

Medium 

14  

Low 

High 

15  

Low 

16  - 

Medium 

17  

Low 

18  

High 

Concentration  range,  jig/m3  

Minimum  number  ol  24-hr  meas- 
urements   

Maximum  ar^alytical  precision,  per- 
cent   

Maximum  analytical  accuracy,  per- 
cent   

Maximum  diflerence,  percent  of  ref- 
erence method  


0.5-^.0 

5 

5 

±5 

±20 


Table  C-4.— Test  Specifications  for  PMio  and  PM2  5  Methods 


Specification 

PM,o 

PM 

2  5 

Class  1 

Class  II 

Acceptable  concentration  range  (RJ,  pg/m'  

Minimum  number  of  test  sites  _..........„... 

Number  of  candidate  method  samplers  per  site  ................._.... _ 

Number  of  reference  method  samplers  per  site 

Minimum  number  of  acceptable  sample  sets  per  site  for  PMjo: 

R,  <  80  ug/m'  „ _ 

R  >  80  ttg/m'  

Total                                                         

30-^00  

2 

3 

3 „ 

3 ~. 

3 _ 

10 

10-200 

10- 
2 
3 
3 

3 
3 

3 

200 

1  

3 

3 

Minimum  numljer  of  acceptable  sample  sets  per  site  for  PM2  5: 
Single  test  site  for  Class  1  candidate  equivalent  methods: 

R,  <  40  ^ig/m"  for  24-hr  or  R,  <  30  iig/m'  for  48-hr  samples  ....... 

R,  >  40  jig/m"  lor  24-hr  or  R,  >  30  tig/m'  for  48-hr  samples  ™.. 

Sites  at  which  the  PM;  JPM  ,>  ratio  must  be  >  0.75: 

R  <  40  tig/m'  for  24-hr  or  R  <  30  ^g/m'  for  48-hr  samples  

J 

3  'ZZZZZ!"!Z 

— 

R  >  40  |ig/m'  for  24-hr  or  R  >  30  119/m'  for  48-hr  samples  

Sites  at  which  the  PM;  s/PM,,,  ratio  must  be  <  0.40: 

Rj  <  30  ng/m"  for  24-hr  or  R,  <  20  tig/m'  for  48-hr  samples  
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Table  C-4.— Test  Specifications  for  PMiq  and  PM2  5  Methods — Continued 


Specification 

PMio 

PM 

2J 

Qassl 

Class  II 

R,  >  30  ngj'm'  for  24-hr  or  Rj  >  20  ng/m'  for  48-hr  samples  

5  iiQ/rn^  or  7%  

1±0.1  

10 „ „ 

2  MQ/m'  or  5%  

1±0.05  

0±1  „ 

20.97  

3 

Total,  each  site  

10 

Precision  of  replicate  reference  method  measurements,  P,  or  RP,  respectively, 
maximum. 

Slope  of  regression  relationship  

Intercept  of  regression  relationship,  ng/m' 

Correlation  of  reference  method  and  candidate  method  measurements 

2  fig/m'  or  5% 
1±0.06 

0±5  

>0.97  

0±1 

>0.97 

\ 
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Figures  to  Subpart  C  of  Part  53 

Figure  C-1  .—Suggested  Format  for  Reporting  Test  Results 

Candidate  Method — — 


Reference  Method- 
Applicant 


D 

First  Set        D 

Second  Set 

D    Type 

D    1  Hour        D    24  Hour 

Date 

Time 

Concentration,  ppm 

Oifference 

Table  C-l 
Spec. 

Pass  or  Fail 

Concentration  Range 

Candidate 

Reterence 

Low 

1 

_ 

2 

3 

- 

4 

5 

6 

Medium 

1 

• 

ppm 
to ppm 

2 

3 

4 

5 

6 

" 

High 

ppm 

to ppm 

1 

- 

2 

3 

- 

4 

- 

5 

6 

7 

8 

Total 
Failures: 
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Appendix  A  to  Subpart  C  of  Part  53- 
References 

(1)  American  National  Standard- 
Specifications  and  Guidelines  for  Quality 
Systems  for  Environmental  Data  Collection 
and  Environmental  Technology  Programs, 
ANSI/ASQC  E4-1994.  Available  from 
American  Society  for  Quality  Control,  611 
East  Wisconsin  Avenue,  Milwaukee,  WI 
53202. 

d.  Subpart  E  is  added  to  read  as 
follows: 

Subpart  E— Procedures  for  Testing  Physical 
(Design)  and  Performance  Characteristics 
of  Reference  Methods  and  Class  I 
Equivalent  Methods  for  PM2  s 

Sw. 

53.50  General  provisions. 

53.51  Demonstration  of  compliance  with 
design  specifications  and  manufacturing  and 
test  requirements. 

53.52  Leak  check  test. 

53.53  Test  for  flow  rate  accuracy, 
regulation,  measurement  accuracy,  and  cut- 
off. 

53.54  Test  for  proper  sampler  operation 
following  power  interruptions. 

53.55  Test  for  efiiect  of  variations  in  power 
line  voltage  and  ambient  temperature. 

53.56  Test  for  effect  of  variations  in  ambient 
pressure. 

53.57  Test  for  filter  temperature  control 
during  sampling  and  p>ost-sampling  periods. 

53.58  Operational  field  precision  and  blank 
test. 

53.59  Aerosol  transport  test  for  Class  I 
equivalent  method  samplers. 

Tables  to  Subpart  E  of  Part  53 

Table  E-1. — Summary  of  Test  Requirements 
for  Reference  and  Class  I  Equivalent  Methods 
for  PM2  5. 

Table  E-2. — Spectral  Energy  Distribution  and 
Permitted  Tolerance  for  Conducting 
Radiative  Tests. 

Figures  to  Subpart  E  of  Part  53 

Figure  E-1 — Designation  Testing  Checklist 
Figure  E-2 — Product  Manufacturing  Checklist 

Appendix  A  to  Subpart  E  of  Part  53— 
References 

Subpart  E — Procedures  for  Testing 
Physical  (Design)  and  Performance 
Characteristics  of  Reference  IMethods 
and  Class  i  Equivalent  Methods  for 
PM25 

§  53.50    General  provisions. 

(a)  This  subpart  sets  forth  the  specific 
tests  that  must  be  carried  out  and  the 
test  results,  evidence,  documentation, 
and  other  materials  that  must  be 
provided  to  EPA  to  demonstrate  that  a 
PM2.5  sampler  associated  with  a 
candidate  reference  method  or  Class  I 
equivalent  method  meets  all  design  and 
performance  specifications  set  forth  in 
40  CFR  part  50,  Appendix  L,  as  well  as 
additional  requirements  specified  in 
this  subpart  E.  Some  of  these  tests  may 
also  be  applicable  to  portions  of  a 


candidate  Class  II  equivalent  method 
sampler,  as  determined  under  subpart  F 
of  this  part.  Some  or  all  of  these  tests 
may  also  be  applicable  to  a  candidate 
Class  III  equivalent  method  sampler,  as 
may  be  determined  under  §  53.3(a)(4)  or 
§  53.3(b)(3). 

(b)  Samplers  associated  with 
candidate  reference  methods  for  PM2.5 
shall  be  subject  to  the  provisions, 
specifications,  and  test  procedures 
prescribed  in  §§  53.51  through  53.58. 
Samplers  associated  with  candidate 
Class  I  equivalent  methods  for  PMij 
shall  be  subject  to  the  provisions, 
specifications,  and  test  procedures 
prescribed  in  all  sections  of  this  subpart. 
Samplers  associated  with  candidate 
Class  n  equivalent  methods  for  PM2.5 
shall  be  subject  to  the  provisions, 
specifications,  and  test  procedures 
prescribed  in  all  applicable  sections  of 
this  subpart,  as  specified  in  subpart  F  of 
this  part. 

(c)  The  provisions  of  §  53.51  pertain 
to  test  results  and  documentation 
required  to  demonstrate  compliance  of  a 
candidate  method  sampler  with  the 
design  specifications  set  forth  in  40  CFR 
part  50,  Appendix  L.  The  test 
procedures  prescribed  in  §§  53.52 
through  53.59  pertain  to  performance 
tests  required  to  demonstrate 
compliance  of  a  candidate  method 
sampler  with  the  performance 
specifications  set  forth  in  40  CFR  part 
50,  Appendix  L,  as  well  as  additional 
requirements  specified  in  this  subpart  E. 
These  latter  test  procedures  shall  be 
used  to  test  the  performance  of 
candidate  samplers  against  the 
performance  specifications  and 
requirements  specified  in  each 
procedure  and  summarized  in  Table  E- 

1  of  this  subpart. 

(d)  Test  procedures  prescribed  in 
§  53.59  do  not  apply  to  candidate 
reference  method  samplers.  These 
procedures  apply  primarily  to  candidate 
Class  I  equivalent  method  samplers  for 
PM2.5  which  have  a  sample  air  flow  path 
configuration  upstream  of  the  sample 
filter  that  is  modified  with  respect  to 
that  specified  for  the  reference  method 
sampler,  as  set  forth  in  40  CFR  part  50, 
Appendix  L,  Figures  L-1  to  L-29,  such 
as  might  be  necessary  to  provide  for 
sequential  sample  capability.  The 
additional  tests  determine  the  adequacy 
of  aerosol  transport  through  any  altered 
components  or  supplemental  devices 
that  are  used  in  a  candidate  sampler 
upstream  of  the  sample  filter.  In 
addition  to  the  other  test  procedures  in 
this  subpart,  these  test  procedures  shall 
be  used  to  further  test  the  performance 
of  such  an  equivalent  method  sampler 
against  the  performance  specifications 


given  in  the  procedure  and  summarized 
in  Table  E-1  of  this  subpart. 

(e)  A  10-day  operational  field  test  of 
measurement  precision  is  required 
under  §  53.58  for  both  candidate 
reference  and  equivalent  method 
samplers.  This  test  requires  collocated 
operation  of  three  candidate  method 
samplers  at  a  field  test  site.  For 
candidate  equivalent  method  samplers, 
this  test  may  be  combined  and  carried 
out  concurrently  with  the  test  for 
comparability  to  the  reference  method 
specified  under  §  53.34,  which  requires 
collocated  operation  of  three  reference 
method  samplers  and  three  candidate 
equivalent  method  samplers. 

(f)  All  tests  and  collection  of  test  data 
shall  be  performed  in  accordance  with 
the  requirements  of  Reference  1 ,  section 
4.10.5  (ISO  9001)  and  Reference  2,  Part 
B,  section  3.3.1,  paragraphs  1  and  2  and 
Part  C,  section  4.6  (ANSUASQC  E4)  in 
Appendix  A  of  this  subpart.  All  test  data 
and  other  documentation  obtained 
specifically  from  or  pertinent  to  these 
tests  shall  be  identified,  dated,  signed 
by  the  analyst  performing  the  test,  and 
submitted  to  EPA  in  accordance  with 
subpart  A  of  this  part. 

§  53.51    Demonstration  of  compliance  with 
design  specifications  and  manufacturing 
artd  test  requirements. 

(a)  Overview.  (1)  The  subsequent 
paragraphs  of  this  section  specify 
certain  documentation  that  must  be 
submitted  and  tests  that  are  required  to 
demonstrate  that  samplers  associated 
with  a  designated  reference  or 
equivalent  method  for  PM2  5  are 
properly  manufactiu^d  to  meet  all 
applicable  design  and  performance 
specifications  and  have  been  properly 
tested  according  to  all  applicable  test 
requirements  for  such  designation. 
Documentation  is  required  to  show  that 
instruments  and  components  of  a  PM2.5 
sampler  are  manufactured  in  an  ISO 
9001 -registered  facility  under  a  quality 
system  that  meets  ISO- 9001 
requirements  for  manufacturing  quality 
control  and  testing. 

(2)  In  addition,  specific  tests  are 
required  to  verify  that  two  critical 
features  of  reference  method  samplers 
impactor  jet  diameter  and  the  suriface 
finish  of  surfaces  specified  to  be 
anodized  meet  the  specifications  of  40 
CFR  part  50,  Appendix  L.  A  checklist  is 
required  to  provide  certification  by  an 
ISO-certified  auditor  that  all 
performance  and  other  required  tests 
have  been  properly  and  appropriately 
conducted,  based  on  a  reasonable  and 
appropriate  sample  of  the  actual 
operations  or  their  documented  records, 
Following  designation  of  the  method, 
another  checklist  is  required,  initially 
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and  annually,  to  provide  an  ISO- 
certified  auditor's  certification  that  the 
sampler  manufacturing  process  is  being 
implemented  under  an  adequate  and 
appropriate  quality  system. 

(3)  For  the  purposes  of  this  section, 
the  definitions  of  ISO  9001-registered 
facility  and  ISO-certified  auditor  are 
found  in  §53.1.  An  exception  to  the 
reliance  by  EPA  on  ISO  affiliate  audits 
is  the  requirement  for  the  submission  of 
the  operation  or  instruction  manual 
associated  with  the  candidate  method  to 
EPA  as  part  of  the  application.  This 
manual  is  required  under  §  53.4(b)(3). 
EPA  has  determined  that  acceptable 
technical  judgment  for  review  of  this 
manual  may  not  be  assured  by  ISO 
affiliates,  and  approval  of  this  manual 
will  therefore  be  performed  by  EPA. 

(b)  ISO  registration  of  manufacturing 
facility.  (1)  The  applicant  must  submit 
documentation  verifying  that  the 
samplers  identified  and  sold  as  part  of 
a  designated  PMz  5  reference  or 
equivalent  method  will  be 
manufactured  in  an  ISO  9001 -registered 
facility  and  that  the  manufacturing 
facility  is  maintained  in  compliance 
with  all  applicable  ISO  9001 
requirements  (Reference  1  in  Appendix 
A  of  this  subpart).  The  documentation 
shall  indicate  the  date  of  the  original 
ISO  9001  registration  for  the  facility  and 
shall  include  a  copy  of  the  most  recent 
certification  of  continued  ISO  9001 
facility  registration.  If  the  manufacturer 
does  not  wish  to  initiate  or  complete 
ISO  9001  registration  for  the 
manufactvuing  facility,  documentation 
must  be  included  in  the  application  to 
EPA  describing  an  alternative  method  to 
demonstrate  that  the  facility  meets  the 
same  general  requirements  as  required 
for  registration  to  ISO-9001.  In  this  case, 
the  applicant  must  provide 
documentation  in  the  application  to 
demonstrate,  by  required  ISO-certifieti 
auditor's  inspections,  that  a  quality 
system  is  in  place  which  is  adequate  to 
document  and  monitor  that  the  sampler 
system  components  and  final  assembled 
samplers  all  conform  to  the  design, 
performance  and  other  requirements 
specified  in  this  part  and  in  40  CFR  part 
50,  Appendix  L. 

(2)  Pnase-in  period.  For  a  period  of  1 
year  following  the  effective  date  of  this 
subpart,  a  candidate  reference  or 
equivalent  method  for  PMj  5  that  utilizes 
a  sampler  manufactured  in  a  facility  that 
is  not  ISO  9001-registered  or  otherwise 
approved  by  EPA  under  paragraph  (b)(1) 
of  this  section  may  be  conditionally 
designated  as  a  reference  or  equivalent 
method  under  this  part.  Such 
conditional  designation  will  be 
considered  on  the  basis  of  evidence 
submitted  in  association  with  the 


candidate  method  application  showing 
that  appropriate  efforts  are  ciurenUy 
underway  to  seek  ISO  9001  registration 
or  alternative  approval  of  the  facility's 
quality  system  under  paragraph  (b)(1)  of 
this  section  within  the  next  12  months. 
Such  conditional  designation  shall 
expire  1  year  after  the  date  of  the 
Federal  Register  notice  of  the 
conditional  designation  unless 
documentation  verifying  successful  ISO 
9001  registration  for  the  facility  or  other 
EPA-acceptable  quality  system  review 
and  approval  process  of  the  production 
facility  that  will  manufacture  the 
samplers  is  submitted  at  least  30  days 
prior  to  the  expiration  date. 

(c)  Sampler  manufacturing  quality 
control.  The  manufactiirer  must  ensure 
that  all  components  used  in  the 
manufactiue  of  PM2.5  samplers  to  be 
sold  as  part  of  a  reference  or  equivalent 
method  and  that  are  specified  by  design 
in  40  CFR  part  50,  Appendix  L.  are 
fabricated  or  manufactured  exactiy  as 
specified.  If  the  manufacturer's  quality 
records  show  that  its  quality  control 
(QC)  and  quality  assurance  (QA)  system 
of  standard  process  control  inspections 
(of  a  set  number  and  frequency  of 
testing  that  is  less  than  100  percent) 
complies  with  the  applicable  QA 
provisions  of  section  4  of  Reference  4  in 
Appendix  A  of  this  subpart  and 
prevents  nonconformances,  100  percent 
testing  shall  not  be  required  until  that 
conclusion  is  disproved  by  customer 
return  or  other  independent 
manufactiirer  or  customer  test  records.  If 
problems  are  uncovered,  inspection  to 
verify  conformance  to  the  drawings, 
specifications,  and  tolerances  shall  be 
performed.  Refer  also  to  paragraph  (e)  of 
this  section-fmal  assembly  and 
inspection  requirements. 

(d)  Specific  tests  and  supporting 
documentation  required  to  verify 
conformance  to  critical  component 
specifications. — (1)  Verification  ofPM2.i 
impactor  jet  diameter.  The  diameter  of 
the  jet  of  each  impactor  manufactured 
for  a  PM2  5  sampler  under  the  impactor 
design  specifications  set  forth  in  40  CFR 
part  50,  Appendix  L.  shall  be  verified 
against  the  tolerance  specified  on  the 
drawing,  using  standard,  NIST- traceable 
ZZ  go/no  go  plug  gages.  This  test  shall 
be  a  final  check  of  the  jet  diameter 
following  all  fabrication  operations,  and 
a  record  shall  be  kept  of  this  final  check. 
The  manufacturer  shall  submit  evidence 
that  this  procedure  is  incorporated  into 
the  manufacturing  procedure,  that  the 
test  is  or  will  be  routinely  implemented, 
and  that  an  appropriate  procedure  is  in 
place  for  the  disposition  of  units  that 
fail  this  tolerance  test. 

(2)  Verification  of  surface  finish.  The 
anodization  process  used  to  treat 


surfaces  specified  to  be  anodized  shall 
be  verified  by  testing  treated  specimen 
surfaces  for  weight  and  corrosion 
resistance  to  ensure  that  the  coating 
obtained  conforms  to  the  coating 
specification.  The  specimen  surfaces 
shall  be  finished  in  accordance  with 
military  standard  specification  8625F, 
Type  n.  Class  I  (Reference  4  in 
Appendix  A  of  this  subpart)  in  the  same 
way  the  sampler  surfaces  are  finished, 
and  tested,  prior  to  sealing,  as  specified 
in  section  4.5.2  of  Reference  4  in 
Appendix  A  of  this  subpart. 

(e)  Final  assembly  and  inspection 
requirements.  Each  sampler  shall  be 
tested  after  manufactiue  and  before 
delivery  to  the  final  user.  Each 
manufacturer  shall  document  its  post- 
manufacturing  test  procedures.  As  a 
minimum,  each  test  shall  consist  of  the 
following:  Tests  of  the  overall  integrity 
of  the  sampler,  including  leak  tests; 
calibration  or  verification  of  the 
calibration  of  the  flow  measurement 
device,  barometric  pressure  sensor,  and 
temperatxire  sensors;  and  operation  of 
the  sampler  with  a  filter  in  place  over 

a  period  of  at  least  48  hours.  The  results 
of  each  test  shall  be  suitably 
documented  and  shall  be  subject  to 
review  by  an  ISO-certified  auditor. 

(f)  Manufacturer's  audit  checklists. 
Manufacturers  shall  require  an  ISO- 
certified  auditor  to  sign  and  date  a 
statement  indicating  that  the  auditor  is 
aware  of  the  appropriate  manufacturing 
specifications  contained  in  40  CFR  part 
50,  Appendix  L,  and  the  test  or 
verification  requirements  in  this 
subpart.  Manufacturers  shall  also 
require  an  ISO-certified  auditor  to 
complete  the  checklists,  shown  in 
Figures  E-1  and  E-2  of  this  subpart, 
which  describe  the  manufacturer's 
ability  to  meet  the  requirements  of  the 
standard  for  both  designation  testing 
and  product  manufacture. 

(1)  Designation  testing  checklist.  The 
completed  statement  and  checklist  as 
shown  in  Figure  E-1  of  this  subpart  shall 
be  submitted  with  the  application  for 
reference  or  equivalent  method 
determination. 

(2)  Product  manufacturing  checklist. 
Manufacturers  shall  require  an  ISO- 
certified  auditor  to  complete  a  Product 
Manufactiuing  Checklist  (Figure  E-2  of 
this  subpart),  which  evaluates  the 
manufacturer  on  its  ability  to  meet  the 
requirements  of  the  standard  in 
maintaining  quality  control  in  the 
production  of  reference  or  equivalent 
devices.  The  initial  completed  checklist 
shall  be  submitted  with  the  application 
for  reference  or  equivalent  method 
determination.  Also,  this  checklist 
(Figure  E-2  of  this  subpart)  must  be 
completed  and  submitted  annually  to 
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retain  a  reference  or  equivalent  method 
designation  for  a  PM2..1  method. 

(3)  Phase-in  period.  If  the  conditions 
of  paragraph  (b)(2)  of  this  section  apply, 
a  candidate  reference  or  equivalent 
method  for  PM2  5  may  be  conditionally 
designated  as  a  reference  or  equivalent 
method  under  this  part  53  without  the 
submission  of  the  checklists  described 
in  paragraphs  (0(1)  and  (f)(2)  of  this 
section.  Such  conditional  designation 
shall  expire  1  year  after  the  date  of  the 
Federal  Register  notice  of  the 
conditional  designation  unless  the 
checklists  are  submitted  at  least  30  days 
prior  to  the  expiration  date. 

§  53.52    Leak  check  test 

(a)  Overview.  In  section  7.4.6  of  40 
CFR  part  50,  Appendix  L,  the  sampler 
is  required  to  include  the  facility, 
including  components,  instruments, 
operator  controls,  a  written  procedure, 
and  other  capabilities  as  necessary,  to 
allow  the  operator  to  carry  out  a  leak 
test  of  the  sampler  at  a  field  monitoring 
site  without  additional  equipment.  This 
test  procediu-e  is  intended  to  test  the 
adequacy  and  effectiveness  of  the 
sampler's  leak  check  facility.  Because  of 
the  variety  of  potential  sampler 
configurations  and  leak  check 
procedures  possible,  some  adaptation  of 
this  procedure  may  be  necessary  to 
accommodate  the  specific  sampler 
under  test.  The  test  conditions  and 
performance  specifications  associated 
with  this  test  are  summarized  in  Table 
E-1  of  this  subpart.  The  candidate  test 
sampler  must  meet  all  test  parameters 
and  test  specifications  to  successfully 
pass  this  test. 

(b)  Technical  definitions.  (1)  External 
leakage  includes  the  total  flow  rate  of 
external  ambient  air  which  enters  the 
sampler  other  than  through  the  sampler 
inlet  and  which  passes  through  any  one 
or  more  of  the  impactor.  filter,  or  flow 
rate  measurement  components. 

(2)  Internal  leakage  is  the  total  sample 
air  flow  rate  that  passes  through  the 
filter  holder  assembly  without  passing 
through  the  sample  filter. 

(c)  Required  test  equipment.  (1)  Flow 
rate  measurement  device,  range  70  mU 
min  to  130  mL/min.  2  percent  certified 
accuracy,  NIST-traceable. 

(2)  Flow  rate  measurement  adaptor 
(40  CFR  part  50,  Appendix  L,  Figure  L- 
30)  or  equivalent  adaptor  to  facilitate 
measurement  of  sampler  flow  rate  at  the 
top  of  the  downtube. 

(3)  Impermeable  membrane  or  disk, 
47  mm  nominal  diameter. 

(4)  Means,  such  as  a  micro-valve,  of 
providing  a  simulated  leak  flow  rate 
through  the  sampler  of  approximately 
80  mL/min  under  the  conditions 


specified  for  the  leak  check  in  the 
sampler's  leak  check  procedure. 

(5)  Teflon  sample  filter,  as  specified 
in  section  6  of  40  CFR  part  50, 
Appendix  L. 

(d)  Calibration  of  test  measurement 
instruments.  Submit  documentation 
showing  evidence  of  appropriately 
recent  calibration,  certification  of 
calibration  accuracy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instruments  used  in  the 
tests.  The  accuracy  of  flow  rate  meters 
shall  be  verified  at  the  highest  and 
lowest  pressures  and  temperatures  used 
in  the  tests  and  shall  be  checked  at  zero 
and  one  or  more  non-zero  flow  rates 
within  7  days  of  use  for  this  test. 

(e)  Test  setup.  (1)  The  test  sampler 
shall  be  set  up  for  testing  as  described 
in  the  sampler's  operation  or  instruction 
manual  referred  to  in  §  53.4(b)(3).  The 
sampler  shall  be  installed  upright  and 
set  up  in  its  normal  configuration  for 
collecting  PM2.5  samples,  except  that  the 
sample  air  inlet  shall  be  removed  and 
the  flow  rate  measurement  adaptor  shall 
be  installed  on  the  sampler's  downtube. 

(2)  The  flow  rate  rnntrol  device  shall 
be  set  up  to  provide  a  constant, 
controlled  flow  rate  of  80  mL/min  into 
the  sampler  downtube  under  the 
conditions  specified  for  the  leak  check 
in  the  sampler's  leak  check  procedure. 

(3)  The  flow  rate  measurement  device 
shall  be  set  up  to  measiu«  the  controlled 
flow  rate  of  80  mL/min  into  the  sampler 
downtube  under  the  conditions 
specified  for  the  leak  check  in  the 
sampler's  leak  check  procedure. 

(f)  Procedure.  (1)  Install  the 
impermeable  membrane  in  a  filter 
cassette  and  install  the  cassette  into  the 
sampler.  Carry  out  the  internal  leak 
check  procedure  as  described  in  the 
sampler's  operation/instruction  manual 
and  verify  that  the  leak  check 
acceptance  criterion  specified  in  Table 
E-1  of  this  subpart  is  met. 

(2)  Replace  the  impermeable 
membrane  with  a  Teflon  filter  and 
install  the  cassette  in  the  sampler. 
Remove  the  inlet  from  the  sampler  and 
install  the  flow  measurement  adaptor  on 
the  sampler's  downtube.  Close  the  valve 
of  the  adaptor  to  seal  the  flow  system. 
Conduct  the  external  leak  check 
procediu^  as  described  in  the  sampler's 
operation/instruction  manual  and  verify 
that  the  leak  check  acceptance  criteria 
specified  in  Table  E-1  of  this  subpart  are 
met. 

(3)  Arrange  the  flow  control  device, 
flow  rate  measiu-ement  device,  and 
other  apparatus  as  necessary  to  provide 
a  simulated  leak  flow  rate  of  80  mL/min 
into  the  test  sampler  through  the 
downtube  during  the  specified  external 
leak  check  procedure.  Carry  out  the 


external  leak  check  procedure  as 
described  in  the  sampler's  operation/ 
instruction  manual  but  with  the 
simulated  leak  of  80  mL/min. 

(g)  Test  results.  The  requirements  for 
successful  passage  of  this  test  are: 

(1)  That  the  leak  check  procediu^ 
indicates  no  significant  external  or 
internal  leaks  in  the  test  sampler  when 
no  simulated  leaks  are  introduced. 

(2)  That  the  leak  check  procedure 
properly  identifies  the  occurrence  of  the 
simulated  external  leak  of  80  mL/min. 

S  53.53    Test  for  flow  rate  accuracy, 
regulation,  measurement  accuracy,  and  cut- 
off. 

(a)  Overview.  This  test  procedure  is 
designed  to  evaluate  a  candidate 
sampler's  flow  rate  accvuacy  with 
respect  to  the  design  flow  rate,  flow  rate 
regulation,  flow  rate  measurement 
accuracy,  coefficient  of  variability 
measurement  accuracy,  and  the  flow 
rate  cut-off  function.  The  tests  for  the 
first  four  parameters  shall  be  conducted 
over  a  6-hour  time  period  during  which 
reference  flow  measurements  are  made 
at  intervals  not  to  exceed  5  minutes.  The 
flow  rate  cut-off  test,  conducted 
separately,  is  intended  to  verify  that  the 
sampler  carries  out  the  required 
automatic  sample  flow  rate  cut-off 
function  properly  in  the  event  of  a  low- 
flow  condition.  The  test  conditions  and 
performance  specifications  associated 
with  this  test  are  summarized  in  Table 
E-1  of  this  subpart.  The  candidate  test 
sampler  must  meet  all  test  parameters 
and  test  specifications  to  successfully 
pass  this  test. 

(b)  Technical  definitions.  (1)  Sample 
flow  rate  means  the  quantitative 
volumetric  flow  rate  of  the  air  stream 
caused  by  the  sampler  to  enter  the 
sampler  inlet  and  pass  through  the 
sample  filter,  measured  in  actual 
volume  units  at  the  temperature  and 
pressure  of  the  air  as  it  enters  the  inlet. 

(2)  The  flow  rate  cut-off  function 
requires  the  sampler  to  automatically 
stop  sample  flow  and  terminate  the 
current  sample  collection  if  the  sample 
flow  rate  deviates  by  more  than  the^ 
variation  limits  specified  in  Table  E-1  of 
this  subpart  (±10  percent  from  the 
nominal  sample  flow  rate)  for  more  than 
60  seconds  during  a  sample  collection 
period.  The  sampler  is  also  required  to 
properly  notify  the  operator  with  a  flag 
warning  indication  of  the  out-of- 
specification  flow  rate  condition  and  if 
the  flow  rate  cut-off  results  in  an 
elapsed  sample  collection  time  of  less 
than  23  hours. 

(c)  Required  test  equipment.  (1)  Flow 
rate  meter,  suitable  for  measuring  and 
recording  the  actual  volumetric  sample 
flow  rate  at  the  sampler  downtube.  with 
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a  minimum  range  of  10  to  25  Umin,  2 
percent  certified.  NIST-traceable 
accuracy.  Optional  capability  for 
continuous  (analog)  recording  capability 
or  digital  recording  at  intervals  not  to 
exceed  30  seconds  is  recommended. 
While  a  flow  meter  which  provides  a 
direct  indication  of  volumetric  flow  rate 
is  preferred  for  this  test,  an  alternative 
certified  flow  measurement  device  may 
be  used  as  long  as  appropriate 
volumetric  flow  rate  corrections  are 
made  based  on  measurements  of  actual 
ambient  temperature  and  pressure 
conditions. 

(2)  Ambient  air  temperature  sensor, 
with  a  resolution  of  0.1  "C  and  certified 
to  be  accurate  to  within  0.5  °C  (if 
needed).  If  the  certified  flow  meter  does 
not  provide  direct  volumetric  flow  rate 
readings,  ambient  air  temperature 
measurements  must  be  made  using 
continuous  (analog)  recording  capability 
or  digital  recording  at  intervals  not  to 
exceed  5  minutes. 

(3)  Barometer,  range  600  mm  Hg  to 
800  mm  Hg,  certified  accurate  to  2  mm 
Hg  (if  needed).  If  the  certified  flow 
meter  does  not  provide  direct 
volumetric  flow  rate  readings,  ambient 
pressure  measurements  must  be  made 
using  continuous  (analog)  recording 
capability  or  digital  recording  at 
intervals  not  to  exceed  5  minutes. 

(4)  Flow  measurement  adaptor  (40 
CFR  part  50,  Appendix  L.  Figure  L-30) 
or  equivalent  adaptor  to  facilitate 
measurement  of  sample  flow  rate  at  the 
sampler  downtube. 

(5)  Valve  or  other  means  to  restrict  or 
reduce  the  sample  flow  rate  to  a  value 
at  least  10  percent  below  the  design 
flow  rate  (16.67  L/min).  If  appropriate, 
the  valve  of  the  flow  measurement 
adaptor  may  be  used  for  this  purpose. 

(6)  Means  for  creating  an  aaditional 
pressure  drop  of  55  mm  Hg  in  the 
sampler  to  simulate  a  heavily  loaded 
filter,  such  as  an  orifice  or  flow 
restrictive  plate  installed  in  the  filter 
holder  or  a  valve  or  other  flow  restrictor 
temporarily  installed  in  the  flow  path 
near  the  filter. 

(7)  Teflon  sample  filter,  as  specified 
in  section  6  of  40  CFR  part  50, 
Appendix  L  (if  required). 

(a)  Calibration  of  test  measurement 
instruments.  Submit  documentation 
showing  evidence  of  appropriately 
recent  calibration,  certification  of 
calibration  accuracy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instnunents  used  in  the 
tests.  The  accuracy  of  flow-rate  meters 
shall  be  verified  at  the  highest  and 
lowest  pressures  and  temperatures  used 
in  the  tests  and  shall  be  checked  at  zero 
and  at  least  one  flow  rate  within  ±3 
percent  of  16.7  L/min  within  7  days 


prior  to  use  for  this  test.  Where  an 
instrument's  measurements  are  to  be 
recorded  with  an  analog  recording 
device,  the  accuracy  of  the  entire 
instrument-recorder  system  shall  be 
calibrated  or  verified. 

(e)  Test  setup.  (1)  Setup  of  the 
sampler  shall  be  as  required  in  this 
paragraph  (e)  and  otherwise  as 
described  in  the  sampler's  operation  or 
instruction  manual  referred  to  in 
§  53.4(b)(3).  The  sampler  shall  be 
installed  upright  and  set  up  in  its 
normal  configuration  for  collecting 
PM2  5  samples.  A  sample  filter  and  (or) 
the  device  for  creating  an  additional  55 
mm  Hg  pressure  drop  shall  be  installed 
for  the  duration  of  these  tests.  The 
sampler's  ambient  temperatxu^,  ambient 
pressure,  and  flow  rate  measurement 
systems  shall  all  be  calibrated  per  the 
sampler's  operation  or  instruction 
manual  within  7  days  prior  to  this  test. 

(2)  The  inlet  of  the  candidate  sampler 
shall  be  removed  and  the  flow 
measurement  adaptor  installed  on  the 
sampler's  downtube.  A  leak  check  as 
described  in  the  sampler's  operation  or 
instruction  manual  shall  be  conducted 
and  must  be  properly  passed  before 
other  tests  are  carried  out. 

(3)  The  inlet  of  the  flow  measurement 
adaptor  shall  be  connected  to  the  outlet 
of  the  flow  rate  meter. 

(4)  For  the  flow  rate  cut-off  test,  the 
valve  or  means  for  reducing  sampler 
flow  rate  shall  be  installed  between  the 
flow  measurement  adaptor  and  the 
downtube  or  in  another  location  within 
the  sampler  such  that  the  sampler  flow 
rate  can  be  manually  restricted  during 
the  test. 

(0  Procedure.  (1)  Set  up  the  sampler 
as  specified  in  paragraph  (e)  of  this 
section  and  otherwise  prepare  the 
sampler  for  normal  sample  collection 
operation  as  directed  in  the  sampler's 
operation  or  instruction  manual.  Set  the 
sampler  to  automatically  start  a  6-hour 
sample  collection  period  at  a  convenient 
time. 

(2)  Ehiring  the  6-hour  operational 
flow  rate  portion  of  the  test,  measure 
and  record  the  sample  flow  rate  with  the 
flow  rate  meter  at  intervals  not  to 
exceed  5  minutes.  If  ambient 
temperature  and  pressure  corrections 
are  necessary  to  calculate  volumetric 
flow  rate,  ambient  temperature  and 
pressure  shall  be  measured  at  the  same 
frequency  as  that  of  the  certified  flow 
rate  measurements.  Note  and  record  the 
actual  start  and  stop  times  for  the  6- 
hour  flow  rate  test  period. 

(3)  Following  completion  of  the  6- 
hour  flow  rate  test  period,  install  the 
flow  rate  reduction  device  and  change 
the  sampler  flow  rate  recording 
frequency  to  intervals  of  not  more  than 


30  seconds.  Reset  the  sampler  to  start  a 
new  sample  collection  period.  Manually 
restrict  the  sampler  flow  rate  such  that 
the  sampler  flow  rate  is  decreased 
slowly  over  several  minutes  to  a  flow 
rate  slightly  less  than  the  flow  rate  cut- 
ofNelue  (15.0  L/rain).  Maintain  this 
flow  rate  for  at  least  2.0  minutes  or  until 
the  sampler  stops  the  sample  flow 
automatically.  Manually  terminate  the 
sample  period,  if  the  sampler  has  not 
terminated  it  automatically. 

(g)  Test  results.  At  the  completion  of 
the  test,  validate  the  test  conditions  and 
determine  the  test  results  as  follows: 

(1)  Mean  sample  flow  rate,  (i)  From 
the  certified  measurements  (Qref)  of  the 
test  sampler  flow  rate  obtained  by  use 
of  the  flow  rate  meter,  tabulate  each 
flow  rate  measurement  in  units  of  L/ 
min.  If  ambient  temperature  and 
pressure  corrections  are  necessary  to 
calculate  volumetric  flow  rate,  each 
measured  flow  rate  shall  be  corrected 
using  its  corresponding  temperature  and 
pressure  measurement  values.  Calculate 
the  mean  flow  rate  for  the  sample  period 
(Qref..vc)  as  follows: 

Equation  1 


IQ 


ref.i 
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where: 

n  equals  the  number  of  discrete  certified  flow 

rate  measurements  over  the  6-hour  test 

period. 

(ii)(A)  Calculate  the  percent  difference 
between  this  mean  flow  rate  value  and 
the  design  value  of  16.67  L/min,  as 
follows: 


Equation  2 
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(B)  To  successfully  pass  the  mean 
flow  rate  test,  the  percent  difference 
calculated  in  Equation  2  of  this 
paragraph  (g)(l)(ii)  must  be  within  ±5 
percent. 

(2)  Sample  flow  rate  regulation,  (i) 
From  the  certified  measurements  of  the 
test  sampler  flow  rate,  calculate  the 
sample  coefficient  of  variation  (CV)  of 
the  discrete  measurements  as  follows: 

Equation  3 


*CV,^=- 
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(ii)  To  successfully  pass  the  flow  rate 
regulation  test,  the  calculated  coefficient 
of  variation  for  the  certified  flow  rates 
must  not  exceed  2  percent. 
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(3)  Flow  rate  measurement  accuracy. 
(i)  Using  the  mean  volumetric  flow  rate 
reported  by  the  candidate  test  sampler 
at  the  completion  of  the  6-hour  test 
period  (Q)nd..vc).  determine  the  accuracy 
of  the  reported  mean  flow  rate  as: 

Equation  4 


%  Difference  = 
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(ii)  To  successfully  pass  the  flow  rate 
measurement  accuracy  test,  the  percent 
difference  calculated  in  Equation  4  of 
this  paragraph  (g)(3)  shall  not  exceed  2 
percent. 

(4)  Flow  rate  coefficient  of  variation 
measurement  accuracy,  (i)  Using  the 
flow  rate  coefficient  of  variation 
indicated  by  the  candidate  test  sampler 
at  the  completion  of  the  6-hour  test 
(%CVind),  determine  the  accuracy  of  this 
reported  coefficient  of  variation  as: 

Equation  5 

Difference  (%) -l%CV^  -%CV^I 

(ii)  To  successfully  pass  the  flow  rate 
CV  measiuement  accuracy  test,  the 
absolute  difference  in  values  calculated 
in  Equation  5  of  this  paragraph  (g)(4) 
must  not  exceed  0.3  (CV%). 

(5)  Flow  rate  cut-off.  (i)  Inspect  the 
measurements  of  the  sample  flow  rate 
during  the  flow  rate  cut-off  test  and 
determine  the  time  at  which  the  sample 
flow  rate  decreased  to  a  value  less  than 
the  cut-off  value  specified  in  Table  E-1 
of  this  subpart.  To  pass  this  test,  the 
sampler  must  have  automatically 
stopped  the  sample  flow  at  least  30 
seconds  but  not  more  than  90  seconds 
after  the  time  at  which  the  sampler  flow 
rate  was  determined  to  have  decreased 
to  a  value  less  than  the  cut-off  value. 

(ii)  At  the  completion  of  the  flow  rate 
cut-off  test,  download  the  archived  data 
from  the  test  sampler  and  verify  that  the 
sampler's  required  Flow-out-of-spec  and 
Incorrect  sample  period  flag  indicators 
are  properly  set. 

§5334    Test  for  proper  sampler  operation 
following  power  interruptions. 

(a)  Overview.  (1)  This  test  procedure 
is  designed  to  test  certain  performance 
parameters  of  the  candidate'sampler 
during  a  test  period  in  which  power 
intemipdons  of  various  duration  occur. 
The  performance  parameters  tested  are: 

(i)  Proper  flow  rate  performance  of  the 
sampler. 

(ii)  Accuracy  of  the  sampler's  average 
flow  rate,  CV,  and  sample  volume 
measurements. 

(iii)  Accuracy  of  the  sampler's 
reported  elapsed  sampling  time. 

(iv)  AcciuBcy  of  the  reported  time  and 
duration  of  power  interruptions. 


(2)  This  test  shall  be  conducted 
during  operation  of  the  test  sampler 
over  a  continuous  6-hour  test  period 
during  which  the  sampler's  flow  rate 
shall  be  measured  and  recorded  at 
intervals  not  to  exceed  5  minutes.  The 
performance  parameters  tested  under 
this  procedure,  the  corresponding 
minimum  performance  specifications, 
and  the  applicable  test  conditions  are 
sununarized  in  Table  E-1  of  this  subpart. 
Each  performance  parameter  tested,  as 
described  or  determined  in  the  test 
procedure,  must  meet  or  exceed  the 
associated  performance  specification  to 
successfully  pass  this  test. 

(b)  Required  test  equipment.  (1)  Flow 
rate  meter,  suitable  for  measuring  and 
recording  the  actual  volumetric  sample 
flow  rate  at  the  sampler  downtube,  with 
a  minimum  range  of  10  to  25  L/min,  2 
percent  certified,  NIST-traceable 
accuracy.  Optional  capability  for 
continuous  (analog)  recording  capability 
or  digital  recording  at  intervals  not  to 
exceed  5  minutes  is  recommended. 
While  a  flow  meter  which  provides  a 
direct  indication  of  volumetric  flow  rate 
is  preferred  for  this  test,  an  alternative 
certified  flow  measurement  device  may 
be  used  as  long  as  appropriate 
volumetric  flow  rate  corrections  are 
made  based  on  measurements  of  actual 
ambient  temperatiu^  and  pressure 
conditions. 

(2)  Ambient  air  temperatiire  sensor  (if 
needed  for  volumetric  corrections  to 
flow  rate  measurements),  with  a 
resolution  of  0.1  "C,  certified  acciuBte  to 
within  0.5  °C,  and  continuous  (analog) 
recording  capability  or  digital  recording 
at  intervals  not  to  exceed  5  minutes. 

(3)  Barometer  (if  needed  for 
volumetric  corrections  to  flow  rate 
measurements),  range  600  mm  Hg  to  800 
nun  Hg,  certified  accurate  to  2  mm  Hg, 
with  continuous  (analog)  recording 
capability  or  digital  recording  at 
intervals  not  to  exceed  5  minutes. 

(4)  Flow  measurement  adaptor  (40 
CFR  part  50,  Appendix  L,  Figure  L-30) 
or  equivalent  adaptor  to  facilitate 
measurement  of  sample  flow  rate  at  the 
sampler  downtube. 

(5)  Means  for  creating  an  additional 
pressure  drop  of  55  mm  Hg  in  the 
sampler  to  simulate  a  heavily  loaded 
filter,  such  as  an  orifice  or  flow 
restrictive  plate  installed  in  the  filter 
holder  or  a  valve  or  other  flow  restrictor 
temporarily  installed  in  the  flow  path 
near  the  filter. 

(6)  Teflon  sample  filter,  as  sp>ecified 
in  section  6  of  40  CFR  part  50, 
Appendix  L  (if  required). 

(7)  Time  measurement  system, 
accurate  to  within  10  seconds  per  day. 

(c)  Calibration  of  test  measurement 
instruments.  Submit  documentation 


showing  evidence  of  appropriately 
recent  calibration,  certification  of 
calibration  accuracy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instruments  used  in  the 
tests.  The  accuracy  of  flow  rate  meters 
shall  be  verified  at  the  highest  and 
lowest  pressures  and  temperatures  used 
in  the  tests  and  shall  be  checked  at  zero 
and  at  least  one  flow  rate  within  ±3 
percent  of  16.7  L/min  within  7  days 
prior  to  use  for  this  test.  Where  an 
instrument's  measurements  are  to  be 
recorded  with  an  analog  recording 
device,  the  accuracy  of  the  entire 
instrument-recorder  system  shall  be 
calibrated  or  verified. 

(d)  Test  setup.  (1)  Setup  of  the 
sampler  shall  be  performed  as  required 
in  this  paragraph  (d)  and  otherwise  as 
described  in  the  sampler's  operation  or 
instruction  manual  referred  to  in 

§  53.4(b)(3).  The  sampler  shall  be 
installed  upright  and  set  up  in  its 
normal  coiifiguration  for  collecting 
PM2.S  samples.  A  sample  filter  and  (or) 
the  device  for  creating  an  additional  55 
mm  Hg  pressiu^  drop  shall  be  installed 
for  the  duration  of  these  tests.  The 
sampler's  ambient  temperature,  ambient 
pressure,  and  flow  measurement 
systems  shall  all  be  calibrated  per  the 
sampler's  operating  manual  within  7 
days  prior  to  this  test. 

(2)  The  inlet  of  the  candidate  sampler 
shall  be  removed  and  the  flow 
measurement  adaptor  Installed  on  the 
sample  downtube.  A  leak  check  as 
described  in  the  sampler's  operation  or 
instruction  manual  shall  be  conducted 
and  must  be  properly  passed  before 
other  tests  are  carried  out. 

(3)  The  inlet  of  the  flow  measiu«ment 
adaptor  shall  be  connected  to  the  outlet 
of  the  flow  rate  meter. 

(e)  Procedure.  (1)  Set  up  the  sampler 
as  specified  in  paragraph  (d)  of  this 
section  and  otherwise  prepare  the 
sampler  for  normal  sample  collection 
operation  as  directed  in  the  sampler's 
operation  or  instruction  manual.  Set  the 
sampler  to  automatically  start  a  6-hour 
sample  collection  p>eriod  at  a  convenient 
time. 

(2)  During  the  entire  6-hour 
operational  flow  rate  portion  of  the  test, 
measure  and  record  the  sample  flow  rate 
with  the  flow  rate  meter  at  intervals  not 
to  exceed  5  minutes.  If  ambient 
temperature  and  pressure  corrections 
are  necessary  to  calculate  volumetric 
flow  rate,  ambient  temperat\u«  and 
pressiu^  shall  be  measured  at  the  same 
frequency  as  that  of  the  certified  flow 
rate  measurements.  Note  and  record  the 
actual  start  and  stop  times  for  the  6- 
hour  flow  rate  test  period. 

(3)  During  the  6-nour  test  period, 
interrupt  the  AC  line  electrical  power  to 
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the  sampler  5  times,  with  durations  of 
20  seconds,  40  seconds,  2  minutes,  7 
minutes,  and  20  minutes  (respectively), 
with  not  less  than  10  minutes  of  normal 
electrical  power  supplied  between  each 
power  interruption.  Record  the  hour 
and  minute  and  duration  of  each  power 
interruption. 

(4)  At  the  end  of  the  test,  terminate 
the  sample  period  (if  not  automatically 
terminated  by  the  sampler)  and 
download  all  archived  instrument  data 
from  the  test  sampler. 

(f)  Test  results.  At  the  completion  of 
the  sampling  period,  validate  the  test 
conditions  and  determine  the  test 
results  as  follows: 

(1)  Mean  sample  flow  rate,  (i)  From 
the  certified  measurements  (Qref)  of  the 
test  sampler  flow  rate,  tabulate  each 
flow  rate  measurement  in  units  of  L/ 
min.  If  ambient  temperature  and 
pressure  corrections  are  necessary  to 
calculate  volumetric  flow  rate,  each 
measured  flow  rate  shall  be  corrected 
using  its  corresponding  temperature  and 
pressure  measurement  values.  Calculate 
the  mean  flow  rate  for  the  sample  period 
(Qi«fj»e)  as  follows: 

Equation  6 
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where: 

n  equals  the  number  of  discrete  certified  flow 
rate  measurements  over  the  6-hour  test 
period,  excluding  flow  rate  values  obtained 
during  p>eriods  of  power  interruption. 

(ii)(A)  Calculate  the  percent  difference 
between  this  mean  flow  rate  value  and 
the  design  value  of  16.67  L/rain,  as 
follows: 


Equation  7 
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16.67 

(B)  To  successfully  pass  this  test,  the 
percent  diffeffence  calculated  in 
Equation  7  of  this  paragraph  (f)(l)(ii) 
must  be  within  ±5  percent. 

(2)  Sample  flow  rate  regulation,  (i) 
From  the  certified  measurements  of  the 
test  sampler  flow  rate,  calculate  the 
sample  coefficient  of  variation  of  the 
discrete  measurements  as  follows: 

Equation  8 


iQ-..-;fiQ^. 

i=i °Vi-i 


n-l 


-xlOO% 


(3)  Flow  rate  measurement  accuracy. 
(i)  Using  the  mean  volumetric  flow  rate 
reported  by  the  candidate  test  sampler 
at  the  completion  of  the  6-hour  test 
(Cind..»e).  determine  the  accuracy  of  the 
reported  mean  flow  rate  as: 

Equation  9 


(ii)  To  successfully  pass  this  test,  the 
calculated  coefficient  of  variation  for  the 
certified  flow  rates  must  not  exceed  2 
percent.  v 


%  Difference  = 


*Qm<l.»vt  ~Qrrf.»»e 


xlOO% 


Qirfjve 

(ii)  To  successfully  pass  this  test,  the 
percent  difference  calculated  in 
Equation  9  of  this  paragraph  (f)(3)  shall 
not  exceed  2  percent. 

(4)  Flow  rate  CV  measurement 
accuracy,  (i)  Using  the  flow  rate 
coefficient  of  variation  indicated  by  the 
candidate  test  sampler  at  the  completion 
of  the  6-hour  test  (%CVi«j).  determine 
the  accuracy  of  the  reported  coefficient 
of  variation  as: 

Equation  10 

Difference  (%)-l%CVi^  -*CV^I 

(ii)  To  successfully  pass  this  test,  the 
absolute  difference  in  values  calculated 
in  Equation  10  of  this  paragraph  (f)(4) 
must  not  exceed  0.3  (CV%). 

(5)  Verify  that  the  sampler  properly 
provided  a  record  and  visual  display  of 
the  correct  year,  month,  day-of-month, 
hour,  and  minute  with  an  accuracy  of  ± 
2  minutes,  of  the  start  of  each  power 
interruption  of  duration  greater  than  60 
seconds. 

(6)  Calculate  the  actual  elapsed 
sample  time,  excluding  the  periods  of 
electrical  power  interruption.  Verify 
that  the  elapsed  sample  time  reported 
by  the  sampler  is  accurate  to  within  ± 
20  seconds  for  the  6-hour  test  run. 

(7)  Calculate  the  sample  volume  as 
Qrefjve  the  sample  time,  excluding 
periods  of  power  interruption.  Verify 
that  the  sample  volume  reported  by  the 
sampler  is  within  2  percent  of  the 
calculated  sample  volume  to 
successfully  pass  this  test. 

(8)  Inspect  the  downloaded 
instrument  data  from  the  test  sampler 
and  verify  that  all  data  are  consistent 
with  normal  operation  of  the  sampler. 

§  53.55    Test  for  effect  of  variations  In 
power  line  voltage  and  ambient 
temperature. 

(a)  Overview.  (1)  This  test  procedure 
is  a  combined  procedure  to  test  various 
performance  parameters  under 
variations  in  power  line  voltage  and 
ambient  temperature.  Tests  shall  be 
conducted  in  a  temperature  controlled 
environment  over  four  6-hour  time 
periods  during  which  reference 
temperature  and  flow  rate 
measurements  shall  be  made  at  intervals 
not  to  exceed  5  minutes.  Specific 


parameters  to  be  evaluated  at  line 
voltages  of  105  and  125  volts  and 
temperatures  of  -20  "C  and  +40  "C  are 
as  follows: 

(i)  Sample  flow  rate. 

(ii)  Flow  rate  regulation. 

(iii)  Flow  rate  measurement  accuracy. 

(iv)  Coefficient  of  variability 
measurement  accuracy. 

(v)  Ambient  air  temperature 
measurement  accuracy. 

(vi)  Proper  operation  of  the  sampler 
when  exposed  to  power  line  voltage  and 
ambient  temperature  extremes. 

(2)  The  performance  parameters  tested 
under  this  procedure,  the  corresponding 
minimum  performance  specifications, 
and  the  applicable  test  conditions  are 
summarized  in  Table  E-1  of  this  subpart. 
Each  performance  parameter  tested,  as 
described  or  determined  in  the  test 
procedure,  must  meet  or  exceed  the 
associated  performance  specification 
given.  The  candidate  sampler  must  meet 
all  specifications  for  the  associated 
PMz  5  method  to  pass  this  test 
procedure. 

(b)  Technical  definition.  Sample  flow 
rate  means  the  quantitative  volumetric 
flow  rate  of  the  air  stream  caused  by  the 
sampler  to  enter  the  sampler  inlet  and 
pass  through  the  sample  filter,  measured 
in  actual  volume  units  at  the 
temperature  and  pressure  of  the  air  as  it 
enters  the  inlet. 

(c)  Required  test  equipment.  (1) 
Environmental  chamber  or  other 
temperature-controlled  enviroimient  or 
environments,  capable  of  obtaining  and 
maintaining  temperatures  at  -20  °C  and 
+40  °C  as  required  for  the  test  with  an 
accuracy  of  ±2  °C.  The  test 
environment(s)  must  be  capable  of 
maintaining  these  temperatures  within 
the  specified  limits  continuously  with 
the  additional  heat  load  of  the  operating 
test  sampler  in  the  environment. 
Henceforth,  where  the  test  procedures 
specify  a  test  or  environmental 
"chamber,"  an  alternative  temperatiu-e- 
controUed  envirorunental  area  or  areas 
may  be  substituted,  provided  the 
required  test  temperatures  and  all  other 
test  requirements  are  met. 

(2)  Variable  voltage  AC  power 
transformer,  range  100  Vac  to  130  Vac, 
with  sufficient  current  capacity  to 
operate  the  test  sampler  continuously 
under  the  test  conditions. 

(3)  Flow  rate  meter,  suitable  for 
measuring  and  recording  the  actual 
volumetric  sample  flow  rate  at  the 
sampler  downtube,  with  a  minimum 
range  of  10  to  25  actual  L/min,  2  percent 
certified,  NIST-traceable  acciu-acy. 
Optional  capability  for  continuous 
(analog)  recording  capability  or  digital 
recording  at  intervals  not  to  exceed  5 
minutes  is  recommended.  While  a  flow 
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meter  which  provides  a  direct 
indication  of  volumetric  flow  rate  is 
preferred  for  this  test,  an  alternative 
certified  flow  measurement  device  may 
be  used  as  long  as  appropriate 
volumetric  flow  rate  corrections  are 
made  based  on  measurements  of  actual 
ambient  temperature  and  pressure 
conditions. 

(4)  Ambient  air  temperature  recorder, 
range  -30  °C  to  +50  °C,  with  a  resolution 
of  0.1  "C  and  certified  accurate  to  within 
0.5  °C.  Ambient  air  temperature 
measurements  must  be  made  using 
continuous  (analog)  recording  capability 
or  digital  recording  at  intervals  not  to 
exceed  5  minutes. 

(5)  Barometer,  range  600  mm  Hg  to 
800  mm  Hg.  certified  accurate  to  2  mm 
Hg.  If  the  certified  flow  rate  meter  does 
not  provide  direct  volumetric  flow  rate 
readings,  ambient  pressure 
measurements  must  be  made  using 
continuous  (analog)  recording  capability 
or  digital  recording  at  intervals  not  to 
exceed  5  minutes. 

(6)  Flow  measurement  adaptor  (40 
CFR  part  50,  Appendix  L,  Figure  L-30) 
or  equivalent  adaptor  to  facilitate 
measurement  of  sampler  flow  rate  at  the 
sampler  downtube. 

(7)  Means  for  creating  an  additional 
pressure  drop  of  55  mm  Hg  in  the 
sampler  to  simulate  a  heavily  loaded 
filter,  such  as  an  orifice  or  flow 
restrictive  plate  installed  in  the  filter 
holder  or  a  valve  or  other  flow  restrictor 
temporarily  installed  in  the  flow  path 
near  the  filter. 

(8)  AC  RMS  voltmeter,  accurate  to  1.0 
volt. 

(9)  Teflon  sample  filter,  as  specified 
in  section  6  of  40  CFR  part  50, 
Appendix  L  (if  required). 

(3)  Calibration  of  test  measurement 
instruments.  Submit  documentation 
showing  evidence  of  appropriately 
recent  calibration,  certification  of 
calibration  accuracy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instruments  used  in  the 
tests.  The  accuracy  of  flow  rate  meters 
shall  be  verified  at  the  highest  and 
lowest  pressures  and  temperatures  used 
in  the  tests  and  shall  be  checked  at  zero 
and  at  least  one  flow  rate  within  ±3 
percent  of  16.7  IVmin  within  7  days 
prior  to  use  for  this  test.  Where  an 
instrument's  measurements  are  to  be 
recorded  with  an  analog  recording 
device,  the  accuracy  of  the  entire 
instrument-recorder  system  shall  be 
calibrated  or  verified. 

(e)  Test  setup.  (1)  Setup  of  the 
sampler  shall  be  performed  as  required 
in  this  paragraph  (e)  and  otherwise  as 
described  in  the  sampler's  operation  or 
instruction  manual  referred  to  in 
§  53.4(b)(3).  The  sampler  shall  be 


installed  upright  and  set  up  in  the 
temperature-controlled  chamber  in  its 
normal  configuration  for  collecting 
PM2.5  samples.  A  sample  filter  and  (or) 
the  device  for  creating  an  additional  55 
mm  Hg  pressure  drop  shall  be  installed 
for  the  duration  of  these  tests.  The 
sampler's  ambient  temperature,  ambient 
pressure,  and  flow  measurement 
systems  shall  all  be  calibrated  per  the 
sampler's  operating  manual  within  7 
days  prior  to  this  test. 

(2)  The  inlet  of  the  candidate  sampler 
shall  be  removed  and  the  flow 
measurement  adaptor  installed  on  the 
sampler's  downtube.  A  leak  check  as 
described  in  the  sampler's  operation  or 
instruction  manual  shall  be  conducted 
and  must  be  properly  passed  before 
other  tests  are  carried  out. 

(3)  The  inlet  of  the  flow  measurement 
adaptor  shall  be  connected  to  the  outlet 
of  the  flow  rate  meter. 

(4)  The  ambient  air  temperature 
recorder  shall  be  installed  in  the  test 
chamber  such  that  it  will  accurately 
measure  the  temperatiu«  of  the  air  in 
the  vicinity  of  the  candidate  sampler 
without  being  unduly  affected  by  the 
chamber's  air  temperature  control 
system. 

(f)  Procedure.  (1)  Set  up  the  sampler 
as  specified  in  paragraph  (e)  of  this 
section  and  otherwise  prepare  the 
sampler  for  normal  sample  collection 
operation  as  directed  in  the  sampler's 
operation  or  instruction  manual. 

(2)  The  test  shall  consist  of  four  test 
runs,  one  at  each  of  the  following 
conditions  of  chamber  temperature  and 
electrical  power  line  voltage 
(respectively): 

(i)  -20  "C  ±2  "<:  and  105  ±1  Vac. 
(ii)  -20  "C  ±2  "^  and  125  ±1  Vac. 
(iii)  +40  "C  ±2  "C  and  105  ±1  Vac. 
(iv)  +40  °C  ±2  "C  and  125  ±1  Vac. 

(3)  For  each  of  the  four  test  runs,  set 
the  selected  chamber  temperature  and 
power  line  voltage  for  the  test  run.  Upon 
achieving  each  temp)erature  setpoint  in 
the  chamber,  the  candidate  sampler  and 
flow  meter  shall  be  thermally 
equilibrated  for  a  period  of  at  least  2 
hours  prior  to  the  test  run.  Following 
the  thermal  conditioning  time,  set  the 
sampler  to  automatically  start  a  6-hour 
sample  collection  period  at  a  convenient 
time. 

(4)  During  each  6-hour  test  period: 
(i)  Measure  and  record  the  sample 

flow  rate  with  the  flow  rate  meter  at 
intervals  not  to  exceed  5  minutes.  If 
ambient  temperature  and  pressure 
corrections  are  necessary  to  calculate 
volumetric  flow  rate,  ambient 
temperature  and  pressure  shall  be 
measured  at  the  same  frequency  as  that 
of  the  certified  flow  rate  measurements. 
Note  and  record  the  actual  start  and  stop 


times  for  the  6-hour  flow  rate  test 
period. 

(ii)  Determine  and  record  the  ambient 
(chamber)  temperature  indicated  by  the 
sampler  and  the  corresponding  ambient 
(chamber)  temperature  measured  by  the 
ambient  temperature  recorder  specified 
in  paragraph  (c)(4)  of  this  section  at 
intervals  not  to  exceed  5  minutes. 

(iii)  Measure  the  power  line  voltage  to 
the  sampler  at  intervals  not  greater  than 
1  hour. 

(5)  At  the  end  of  each  test  run, 
terminate  the  sample  period  (if  not 
automatically  terminated  by  the 
sampler)  and  download  all  archived 
instrument  data  from  the  test  sampler. 

(g)  Test  results.  For  each  of  the  four 
test  runs,  examine  the  chamber 
temperature  measurements  and  the 
power  line  voltage  measurements. 
Verify  that  the  temfwratiu*  and  line 
voltage  met  the  requirements  specified 
in  paragraph  (f)  of  this  section  at  all 
times  during  the  test  run.  If  not,  the  test 
run  is  not  valid  and  must  be  repeated. 
Determine  the  test  results  as  follows: 

(1)  Mean  sample  flow  rate,  (i)  From 
the  certified  measurements  (Q^f)  of  the 
test  sampler  flow  rate,  tabulate  each 
flow  rate  measurement  in  units  of  U 
min.  If  ambient  temperature  and 
pressure  corrections  are  necessary  to 
calculate  volumetric  flow  rate,  each 
measured  flow  rate  shall  be  corrected 
using  its  corresponding  temperature  and 
pressure  measurement  values.  Calculate 
the  mean  flow  rate  for  each  sample 
period  (Qref^ve)  as  follows: 

Equation  11 


IQ 


lef.i 


_  i=l 


Vref.»ve 

u 

where: 

n  equals  the  number  of  discrete  certified  flow 

rate  measurements  over  each  6-hour  test 

pwriod. 

(ii)(A)  Calculate  the  percent  difference 
between  this  mean  flow  rate  value  and 
the  design  value  of  16.67  L/min,  as 
follows: 


Equation  12 


%  Difference  = 


cirf.»ve 


16.67 


■X  100% 


16.67 

(B)  To  successfully  pass  this  test,  the 
percent  difference  calculated  in 
Equation  12  of  this  paragraph  (g)(l)(ii) 
must  be  within  ±5  percent  for  each  test 
run. 

(2)  Sample  flow  rate  regulation,  (i) 
From  the  certified  measurements  of  the 
test  sampler  flow  rate,  calculate  the 
sample  coefficient  of  variation  of  the 
discrete  measurements  as  follows: 
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Equation  13 


*CV^=- 
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-xlOO% 


(ii)  To  successfully  pass  this  test,  the 
calculated  coefficient  of  variation  for  the 
certified  flow  rates  must  not  exceed  2 
percent. 

(3)  Flow  rate  measurement  accuracy. 
(i)  Using  the  mean  volumetric  flow  rate 
reported  by  the  candidate  test  sampler 
at  the  completion  of  each  6-hour  test 
(Q,nd..»e).  determine  the  accuracy  of  the 
reported  mean  flow  rate  as: 

Equation  14 


%  Difference 
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(ii)  To  successfully  pass  this  test,  the 
percent  difference  calculated  in 
Equation  14  of  this  paragraph  (g)(3) 
shall  not  exceed  2  percent  for  each  test 
run. 

(4)  Flow  rate  coefficient  of  variation 
measurement  accuracy,  (i)  Using  the 
flow  rate  coefficient  of  variation 
indicated  by  the  candidate  test  sampler 
(%CV,nd),  detennine  the  accuracy  of  the 
reported  coefficient  of  variation  as: 

Equation  15 

Difference  %  -  l%CV^  -%CV^I 

(ii)  To  successfully  pass  this  test,  the 
absolute  difference  calculated  in 
Equation  15  of  this  paragraph  (g)(4) 
must  not  exceed  0.3  (CV%)  for  each  test 
run. 

(5)  Ambient  temperature 
measurement  accuracy,  (i)  Calculate  the 
absolute  value  of  the  difference  between 
the  mean  ambient  air  temperature 
indicated  by  the  test  sampler  and  the 
mean  ambient  (chamber)  air 
temperature  measured  with  the  ambient 
air  temperature  recorder  as: 

Equation  16 

where: 

Tma.vt  =  mean  ambient  air  temperature 
indicated  by  the  test  sampler,  "t;  and 
T,»(.»,c  =  mean  ambient  air  temf>erature 
measured  by  the  reference  temperature 
instrument,  °C. 

(ii)  The  calculated  temperature 
difference  must  be  less  than  2  °C  for 
each  test  nm. 

(6)  Sampler  functionality.  To  pass  the 
sampler  functionality  test,  the  following 
two  conditions  must  both  be  met  for 
each  test  run: 

(i)  The  sampler  must  not  shutdown 
during  any  portion  of  the  6-hour  test. 

(ii)  An  inspection  of  the  downloaded 
data  from  the  test  sampler  verifies  that 


all  the  data  are  consistent  with  normal 
operation  of  the  sampler. 

§  53.56    Test  for  effect  of  variations  In 
ambient  pressure. 

(a)  Overview.  (1)  This  test  procedure 
is  designed  to  test  various  sampler 
performance  parameters  under 
variations  in  ambient  (barometric) 
pressure.  Tests  shall  be  conducted  in  a 
pressure-controlled  environment  over 
two  6-hour  time  periods  during  which 
reference  pressure  and  flow  rate 
measurements  shall  be  made  at  intervals 
not  to  exceed  5  minutes.  Specific 
parameters  to  be  evaluated  at  operating 
pressures  of  600  and  800  mm  Hg  are  as 
follows: 

(i)  Sample  flow  rate. 

(ii)  Flow  rate  regulation. 

(iii)  Flow  rate  measurement  accuracy. 

(iv)  Coefficient  of  variability 
measurement  accuracy. 

(v)  Ambient  pressure  measurement 
accuracy. 

(vi)  Proper  operation  of  the  sampler 
when  exposed  to  ambient  pressure 
extremes. 

(2)  The  performance  parameters  tested 
under  this  procedure,  the  corresponding 
minimima  performance  specifications, 
and  the  applicable  test  conditions  are 
summarized  in  Table  E-1  of  this  subpart. 
Each  performance  parameter  tested,  as 
described  or  determined  in  the  test 
procedure,  must  meet  or  exceed  the 
associated  performance  specification 
given.  The  candidate  sampler  must  meet 
all  specifications  for  the  associated 
PM2.J  method  to  pass  this  test 
procedure. 

(b)  Technical  definition.  Sample  flow 
rate  means  the  quantitative  volumetric 
flow  rate  of  the  air  stream  caused  by  the 
sampler  to  enter  the  sampler  inlet  and 
pass  through  the  sample  filter,  measured 
in  actual  volimie  units  at  the 
temperature  and  pressure  of  the  air  as  it 
enters  the  inlet. 

(c)  Required  test  equipment.  (1) 
Hypobaric  chamber  or  other  pressiue- 
controlled  environment  or 
environments,  capable  of  obtaining  and 
maintaining  pressures  at  600  mm  Hg 
and  800  mm  Hg  required  for  the  test 
with  an  accuracy  of  5  mm  Hg. 
Henceforth,  where  the  test  procedures 
specify  a  test  or  environmental  chamber, 
an  alternative  pressure-controlled 
environmental  area  or  areas  may  be 
substituted,  provided  the  test  pressure 
requirements  are  met.  Means  for 
simulating  ambient  pressure  using  a 
closed-loop  sample  air  system  may  also 
be  approved  for  this  test;  such  a 
proposed  method  for  simulating  the  test 
pressure  conditions  may  be  described 
and  submitted  to  EPA  at  the  address 
given  in  §  53.4(a)  prior  to  conducting 


the  test  for  a  specific  individual 
determination  of  acceptability. 

(2)  Flow  rate  meter,  suitable  for 
measuring  and  recording  the  actual 
volumetric  sampler  flow  rate  at  the 
sampler  downtube,  with  a  minimum 
range  of  10  to  25  L/min,  2  percent 
certified,  NIST-traceable  accuracy. 
Optional  capability  for  continuous 
(analog)  recording  capability  or  digital 
recording  at  intervals  not  to  exceed  5 
minutes  is  recommended.  While  a  flow 
meter  which  provides  a  direct 
indication  of  volumetric  flow  rate  is 
preferred  for  this  test,  an  alternative 
certified  flow  measurement  device  may 
be  used  as  long  as  appropriate 
volumetric  flow  rate  corrections  are 
made  based  on  measurements  of  actual 
ambient  temperature  and  pressure 
conditions. 

(3)  Ambient  air  temperature  recorder 
(if  needed  for  volumetric  corrections  to 
flow  rate  measurements)  with  a  range 
-30  "C  to  +50  °C,  certified  accurate  to 
within  0.5  °C.  If  the  certified  flow  meter 
does  not  provide  direct  volumetric  flow 
rate  readings,  ambient  temperature 
measurements  must  be  made  using 
continuous  (analog)  recording  capability 
or  digital  recording  at  intervals  not  to 
exceed  5  minutes. 

(4)  Barometer,  range  600  mm  Hg  to 
800  mm  Hg,  certified  accurate  to  2  mm 
Hg.  Ambient  air  pressure  measurements 
must  be  made  using  continuous  (analog) 
recording  capability  or  digital  recording 
at  intervals  not  to  exceed  5  minutes. 

(5)  Flow  measurement  adaptor  (40 
CFR  part  50.  Appendix  L.  Figure  L-30) 
or  equivalent  adaptor  to  facilitate 
measurement  of  sampler  flow  rate  at  the 
sampler  downtube. 

(6J  Means  for  creating  an  additional 
pressure  drop  of  55  nmi  Hg  in  the 
sampler  to  simulate  a  heavily  loaded 
filter,  such  as  an  orifice  or  flow 
restrictive  plate  installed  in  the  filter 
holder  or  a  valve  or  other  flow  restrictor 
temporarily  installed  in  the  flow  path 
near  the  filter. 

(7)  Teflon  sample  filter,  as  specified 
in  section  6  of  40  CFR  part  50, 
Appendix  L  (if  required). 

(d)  Calibration  of  test  measurement 
instruments.  Submit  documentation 
showing  evidence  of  appropriately 
recent  calibration,  certification  of 
calibration  accuracy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instruments  used  in  the 
tests.  The  accuracy  of  flow  rate  meters 
shall  be  verified  at  the  highest  and 
lowest  pressures  and  temperatures  used 
in  the  tests  and  shall  be  checked  at  zero 
and  at  least  one  flow  rate  within  ±3 
percent  of  16.7  Umin  within  7  days 
prior  to  use  for  this  test.  Where  an 
instnmient's  measurements  are  to  be 
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recorded  with  an  analog  recording 
device,  the  accuracy  of  the  entire 
instrument-recorder  system  shall  be 
calibrated  or  verified. 

(e)  Test  setup.  (1)  Setup  of  the 
sampler  shall  be  performed  as  required 
in  this  paragraph  (e)  and  otherwise  as 
described  in  the  sampler's  operation  or 
instruction  manual  referred  to  in 

§  53.4(b)(3).  The  sampler  shall  be 
installed  upright  and  set  up  in  the 
pressure-controlled  chamber  in  its 
normal  configuration  for  collecting 
PM2.5  samples.  A  sample  filter  and  (or) 
the  device  for  creating  an  additional  55 
mm  Hg  pressure  drop  shall  be  installed 
for  the  duration  of  these  tests.  The 
sampler's  ambient  temperature,  ambient 
pressure,  and  flow  measurement 
systems  shall  all  be  calibrated  per  the 
sampler's  operating  manual  within  7 
days  prior  to  this  test. 

(2)  The  inlet  of  the  candidate  sampler 
shall  be  removed  and  the  flow 
measurement  adaptor  installed  on  the 
sampler's  downtube.  A  leak  check  as 
described  in  the  sampler's  operation  or 
instruction  manual  shall  be  conducted 
and  must  be  properly  passed  before 
other  tests  are  carried  out. 

(3)  The  iidet  of  the  flow  measurement 
adaptor  shall  be  connected  to  the  outlet 
of  the  flow  rate  meter. 

(4)  The  barometer  shall  be  installed  in 
the  test  chamber  such  that  it  will 
acciu^tely  measure  the  air  pressure  to 
which  the  candidate  sampler  is 
subjected. 

(f)  Procedure.  (1)  Set  up  the  sampler 
as  specified  in  paragraph  (e)  of  this 
section  and  otherwise  prepare  the 
sampler  for  normal  sample  collection 
operation  as  directed  in  the  sampler's 
operation  or  instruction  manual. 


(2)  The  test  shall  consist  of  two  test 
runs,  one  at  each  of  the  following 
conditions  of  chamber  pressure: 

(i)  600  mm  Hg. 
(ii)  800  nun  Hg. 

(3)  For  each  of  the  two  test  runs,  set 
the  selected  chamber  pressure  for  the 
test  run.  Upon  achieving  each  pressure 
setpoint  in  the  chamber,  the  candidate 
sampler  shall  be  pressure-equilibrated 
for  a  period  of  at  least  30  minutes  prior 
to  the  test  run.  Following  the 
conditioning  time,  set  the  sampler  to 
automatically  start  a  6-hour  sample 
collection  period  at  a  convenient  time. 

(4)  During  each  6-hour  test  period: 
(i)  Measure  and  record  the  sample 

flow  rate  with  the  flow  rate  meter  at 
intervals  not  to  exceed  5  minutes.  If 
ambient  temperature  and  pressure 
corrections  are  necessary  to  "calculate 
volumetric  flow  rate,  ambient 
temperature  and  pressure  shall  be 
measured  at  the  same  frequency  as  that 
of  the  certified  flow  rate  measurements. 
Note  and  record  the  actual  start  and  stop 
times  for  the  6-hour  flow  rate  test 
period. 

(ii)  Determine  and  record  the  ambient 
(chamber)  pressure  indicated  by  the 
sampler  and  the  corresponding  ambient 
(chamber)  pressure  measured  by  the 
barometer  specified  in  paragraph  (c)(4) 
of  this  section  at  intervals  not  to  exceed 
5  minutes. 

(5)  At  the  end  of  each  test  period, 
terminate  the  sample  period  (if  not 
automatically  terminated  by  the 
sampler)  and  download  all  archived 
instnunent  data  from  the  test  sampler. 

(g)  Test  results.  For  each  of  the  two 
test  runs,  examine  the  chamber  pressure 
measurements.  Verify  that  the  pressure 
met  the  requirements  specified  in 
paragraph  (f)  of  this  section  at  all  times 


during  the  test.  If  not,  the  test  run  is  not 
valid  and  must  be  repeated.  Determine 
the  test  results  as  follows: 

(1)  Mean  sample  flow  rate,  (i)  From 
the  certified  measurements  [Q^)  of  the 
test  sampler  flow  rate,  tabulate  each 
flow  rate  measurement  in  imits  of  U 
min.  If  ambient  temperature  and 
pressure  corrections  are  necessary  to 
calculate  volumetric  flow  rate,  each 
measured  flow  rate  shall  be  corrected 
using  its  corresponding  temperature  and 
pressure  measurement  values.  Calculate 
the  mean  flow  rate  for  the  sample  period 
(Qref.<ve)  as  follows: 

Equation  17 


IQ 


refj 


iitSjm 


where: 

n  equals  the  number  of  discrete  certified  flow 

measurerSents  over  the  6-hour  test  period. 

(ii)(A)  Calculate  the  percent  difference 
between  this  mean  flow  rate  value  and 
the  design  value  of  16.67  L/min,  as 
follows: 


Equation  18 


%  Difference 
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(B)  To  successfully  pass  this  test,  the 
percent  difference  calculated  in 
Equation  18  of  this  paragraph  (g)(1) 
must  be  urlthin  ±5  percent  for  each  test 
run. 

(2)  Sample  flow  rate  regulation,  (i) 
From  the  certified  measurements  of  the 
test  sampler  flow  rate,  calculate  the 
sample  coefficient  of  variation  of  the 
discrete  measurements  as  follows: 

Equation  19 


*cv^=- 
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-  II 100% 


(ii)  To  successfully  pass  this  test,  the 
calculated  coefficient  of  variation  for  the 
certified  flow  rates  must  not  exceed  2 
percent. 

(3)  Flow  rate  measurement  accuracy. 
(i)  Using  the  mean  volumetric  flow  rate 
reported  by  the  candidate  test  sampler 
at  the  completion  of  each  6-hour  test 
(Qind.ave)>  determine  the  accuracy  of  the 
reported  mean  flow  rate  as: 

Equation  20 
%  Difference  =  '^'^•"'' "^'^•"*' x  100% 

Qi«f.ive 


(ii)  To  successfully  pass  this  test,  the 
percent  difference  calculated  in 
Equation  20  of  this  paragraph  (g)(3) 
shall  not  exceed  2  percent  for  each  test 
run. 

(4)  Flow  rate  CV  measurement 
accuracy,  (i)  Using  the  flow  rate 
coefficient  of  variation  indicated  by  the 
candidate  test  sampler  at  the  completion 
of  the  6-hour  test  (%CVi,Ki),  determine 
the  accuracy  of  the  reported  coefficient 
of  variation  as: 

Equation  21 

Difference  (%)-l%CV^  -%CV^I 


(ii)  To  successfully  pass  this  test,  the 
absolute  difference  in  values  calculated 
in  Equation  21  of  this  paragraph  (g)(4) 
must  not  exceed  0.3  (CV%)  for  each  test 
run. 

(5)  Ambient  pressure  measurement 
accuracy,  (i)  Calculate  the  absolute 
difference  between  the  mean  ambient 
air  pressure  indicated  by  the  test 
sampler  and  the  ambient  (chamber]  air 
pressure  measured  with  the  reference 
barometer  as: 

Equation  22 


Pdiff    ■   'Pind.»vt    ~  Piefjve' 
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where: 

Pin<i...c  =  mean  ambient  pressure  indicated  by 

the  test  sampler,  mm  Hg;  and 

Pirf.*««  =  mean  barometric  pressure  measured 

by  the  reference  barometer,  mm  Hg. 

(ii)  The  calculated  pressure  difference 
must  be  less  than  10  mm  Hg  for  each 
test  run  to  pass  the  test. 

(6)  Sampler  functionality.  To  pass  the 
sampler  functionality  test,  the  following 
two  conditions  must  both  be  met  for 
each  test  run: 

(i)  The  sampler  must  not  shut  down 
during  any  part  of  the  6-hour  tests;  and 

(ii)  An  inspection  of  the  downloaded 
data  from  the  test  sampler  verifies  that 
all  the  data  are  consistent  with  normal 
operation  of  the  sampler. 

§  S&AT    Test  for  filter  temperature  control 
during  sampiing  and  post-sampling 
periods. 

(a)  Overview.  This  test  is  intended  to 
measure  the  candidate  sampler's  ability 
to  prevent  excessive  overheating  of  the 
PM2.5  sample  collection  filter  (or  filters) 
under  conditions  of  elevated  solar 
insolation.  The  test  evaluates  radiative 
effects  on  filter  temperature  during  a  4- 
hour  period  of  active  sampling  as  well 
as  during  a  subsequent  4-hour  non- 
sampling  time  period  prior  to  filter 
retrieval.  Tests  shall  be  conducted  in  an 
environmental  chamber  which  provides 
the  proj)er  radiant  wavelengths  and 
energies  to  adequately  simulate  the 
sun's  radiant  effects  under  clear 
conditions  at  sea  level.  For  additional 
guidance  on  conducting  solar  radiative 
tests  under  controlled  conditions, 
consult  military  standard  specification 
810-E  (Reference  6  in  Appendix  A  of 
this  subpart).  The  performance 
parameters  tested  under  this  procedure, 
the  corresponding  minimum 
performance  specifications,  and  the 
applicable  test  conditions  are 
summarized  in  Table  E-1  of  this  subpart. 
Each  performance  parameter  tested,  as 
described  or  determined  in  the  test 
procedure,  must  meet  or  exceed  the 
associated  performance  specification  to 
successfully  pass  this  test. 

(b)  Technical  definition.  Filter 
temperature  control  during  sampling  is 
the  ability  of  a  sampler  to  maintain  the 
temperature  of  the  particulate  matter 
sample  filter  within  the  specified 
deviation  (5  "C)  from  ambient 
temperature  during  any  active  sampling 
period.  Post-sampling  temperature 
control  is  the  ability  of  a  sampler  to 
maintain  the  temperature  of  the 
particula'.e  matter  sample  filter  within 
the  specified  deviation  from  ambient 
temperature  during  the  period  from  the 
end  of  active  sample  collection  of  the 
FM2  5  sample  by  the  sampler  until  the 


filter  is  retrieved  from  the  sampler  for 
laboratory  analysis. 

(c)  Required  test  equipment.  (1) 
Environmental  chamber  providing  the 
means,  such  as  a  bank  of  solar-spectrum 
lamps,  for  generating  or  simulating 
thermal  radiation  in  approximate 
spectral  content  and  intensity 
equivalent  to  solar  insolation  of  1000  ± 
50  W/m^  inside  the  environmental 
chamber.  To  properly  simulate  the  sun's 
radiative  effects  on  the  sampler,  the 
solar  bank  must  provide  the  spectral 
energy  distribution  and  permitted 
tolerances  specified  in  Table  E-2  of  this 
subpart.  The  solar  radiation  source  area 
shall  be  such  that  the  width  of  the 
candidate  sampler  shall  not  exceed  one- 
half  the  dimensions  of  the  solar  bank. 
The  solar  bank  shall  be  located  a 
minimum  of  76  cm  (30  inches)  fi-om  any 
surfece  of  the  candidate  sampler.  To 
meet  requirements  of  the  solar  radiation 
tests,  the  chamber's  internal  volume 
shall  be  a  minimum  of  10  times  that  of 
the  volume  of  the  candidate  sampler. 
Air  velocity  in  the  region  of  the  sampler 
must  be  maintained  continuously 
during  the  radiative  tests  at  2.0  ±  0.5  m/ 
sec. 

(2)  Ambient  air  temperature  recorder, 
range  -30  °C  to  +50  "C,  with  a  resolution 
of  0.1  °C  and  certified  accurate  to  within 
0.5  "C.  Ambient  air  temperature 
measurements  must  be  made  using 
continuous  (analog)  recording  capability 
or  digital  recording  at  intervals  not  to 
exceed  5  minutes. 

(3)  Flow  measurement  adaptor  (40 
CFR  part  50,  Appendix  L.  Figure  L-30) 
or  equivalent  adaptor  to  facilitate 
measurement  of  sampler  flow  rate  at  the 
sampler  downtube. 

(4)  Miniature  temperature  sensor(s), 
capable  of  being  installed  in  the  sampler 
without  introducing  air  leakage  and 
capable  of  measiunng  the  sample  air 
temperature  within  1  cm  of  the  center 
of  the  filter,  downstream  of  the  filter; 
with  a  resolution  of  0.1  °C,  certified 
accurate  to  within  0.5  °C,  NIST- 
traceable,  with  continuous  (analog) 
recording  capability  or  digital  recording 
at  intervals  of  not  more  than  5  minutes. 

(5)  Solar  radiometer,  to  measure  the 
intensity  of  the  simulated  solar 
radiation  in  the  test  environment,  range 
of  0  to  approximately  1500  W/m^. 
Optional  capability  for  continuous 
(analog)  recording  or  digital  recording  at 
intervals  not  to  exceed  5  minutes  is 
recommended. 

(6)  Sample  filter  or  filters,  as  specified 
in  section  6  of  40  CFR  part  50, 
Appendix  L. 

(a)  Calibration  of  test  measurement 
instruments.  Submit  documentation 
showing  evidence  of  appropriately 
recent  calibration,  certification  of 


calibration  accuracy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instruments  used  in  the 
tests.  The  accuracy  of  flow  rate  meters 
shall  be  verified  at  the  highest  and 
lowest  pressurtj  and  temperatures  used 
in  the  tests  and  shall  be  checked  at  zero 
and  at  least  one  flow  rate  within  ±3 
percent  of  16.7  L/min  within  7  days 
prior  to  use  for  this  test.  Where  an 
instrument's  measurements  are  to  be 
recorded  with  an  analog  recording 
device,  the  accuracy  of  the  entire 
instrument-recorder  system  shall  be 
calibrated  or  verified. 

(e)  Test  setup.  (1)  Setup  of  the 
sampler  shall  be  performed  as  required 
in  this  paragraph  (e)  and  otherwise  as 
described  in  the  sampler's  operation  or 
instruction  manual  referred  to  in 
§  53.4(b)(3).  The  sampler  shall  be 
installed  upright  and  set  up  in  the  solar 
radiation  environmental  chamber  in  its 
normal  configuration  for  collecting 
PM2.5  samples  (with  the  inlet  installed). 
The  sampler's  ambient  and  filter 
temperature  measurement  systems  shall 
be  calibrated  per  the  sampler's  operating 
manual  within  7  days  prior  to  this  test. 
A  sample  filter  shall  be  installed  for  the 
duration  of  this  test.  For  sequential 
samplers,  a  sample  filter  shall  also  be 
installed  in  each  available  sequential 
channel  or  station  intended  for 
collection  of  a  sequential  sample  (or  at 
least  5  additional  filters  for  magazine- 
type  sequential  samplers)  as  directed  by 
the  sampler's  operation  or  instruction 
manual. 

(2)  The  miniature  temperature  sensor 
shall  be  temporarily  installed  in  the  test 
sampler  such  that  it  accurately  measures 
the  air  temperature  1  cm  from  the  center 
of  the  filter  on  the  downstream  side  of 
the  filter.  The  sensor  shall  be  installed 
such  that  no  external  or  internal  air 
leakage  is  created  by  the  sensor 
installation.  The  sensor's  dimensions 
and  installation  shall  be  selected  to 
minimize  temperature  measurement 
uncertainties  due  to  thermal  conduction 
along  the  sensor  mounting  structure  or 
sensor  conductors.  For  sequential 
samplers,  similar  temperature  sensors 
shall  also  be  temporarily  installed  in  the 
test  sampler  to  monitor  the  temperature 
1  cm  from  the  center  of  each  filter  stored 
in  the  sampler  for  sequential  sample 
operation. 

(3)  The  solar  radiant  energy  source 
shall  be  installed  in  the  test  chamber 
such  that  the  entire  test  sampler  is 
irradiated  in  a  manner  similcir  to  the 
way  it  would  be  irradiated  by  solar 
radiation  if  it  were  located  outdoors  in 
an  open  area  on  a  sunny  day,  with  the 
radiation  arriving  at  an  angle  of  between 
30*  and  45°  from  vertical.  The  intensity 
of  the  radiation  received  by  all  sampler 
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surfaces  that  receive  direct  radiation 
shall  average  1000  ±  50  W/m^,  measured 
in  a  plane  perpendicular  to  the  incident 
radiation.  The  incident  radiation  shall 
be  oriented  with  respect  to  the  sampler 
such  that  the  area  of  the  sampler's 
ambient  temperat\u«  sensor  (or 
temperature  shield)  receives  full,  direct 
radiation  as  it  would  or  could  dvuing 
normal  outdoor  installation.  Also,  the 
temperatiire  sensor  must  not  be  shielded 
or  shaded  from  the  radiation  by  a 
sampler  part  in  a  way  that  would  not 
occur  at  other  normal  insolation  angles 
or  directions. 

(4)  The  solar  radiometer  shall  be 
installed  in  a  location  where  it  measures 
thermal  radiation  that  is  generally 
representative  of  the  average  thermal 
radiation  intensity  that  the  upper 
portion  of  the  sampler  and  sampler  inlet 
receive.  The  solar  radiometer  shall  be 
oriented  so  that  it  measures  the 
radiation  in  a  plane  perpendicular  to  its 
angle  of  incidence. 

(5)  The  ambient  air  temperature 
recorder  shall  be  installed  in  the  test 
chamber  such  that  it  will  accurately 
measure  the  temperature  of  the  air  in 
the  chamber  without  being  unduly 
affected  by  the  chamber's  air 
temperature  control  system  or  by  the 
radiant  energy  from  the  solar  radiation 
source  that  may  be  present  inside  the 
test  chamber. 

(f)  Procedure.  (1)  Set  up  the  sampler 
as  specified  in  paragraph  (e)  of  this 
section  and  otherwise  prepare  the 
sampler  for  normal  sample  collection 
operation  as  directed  in  the  sampler's 
operation  or  instruction  manual. 

(2)  Remove  the  inlet  of  the  candidate 
test  sampler  and  install  the  flow 
measurement  adaptor  on  the  sampler's 
downtube.  Conduct  a  leak  check  as 
described  in  the  sampler's  operation  or 
instruction  manual.  The  leak  test  must 
be  properly  passed  before  other  tests  are 
carried  out. 

(3)  Remove  the  flow  measurement 
adaptor  from  the  downtube  and  re- 
install the  sampling  inlet. 

(4)  Activate  the  solar  radiation  source 
and  verify  that  the  resulting  energy 
distribution  prescribed  in  Table  E-2  of 
this  subpart  is  achieved. 

(5)  Program  the  test  sampler  to 
conduct  a  single  sampling  nm  of  4 
continuous  hours.  Diiring  the  4-hour 
sampling  nm,  measure  and  record  the 
radiant  flux,  ambient  temperatiu^,  and 
filter  temperature  (all  filter  temperatures 
for  sequential  samplers)  at  intervals  not 
to  exceed  5  minutes. 

(6)  At  the  completion  of  the  4-hour 
sampling  phase,  terminate  the  sample 
period,  if  not  terminated  automatically 
by  the  sampler.  Continue  to  measure 
and  record  the  radiant  flux,  ambient 


temperature,  and  filter  temperatiu^  or 
temperatures  for  4  additional  hours  at 
intervals  not  to  exceed  5  minutes.  At  the 
completion  of  the  4— hour  post-sampling 
period,  discontinue  the  measurements 
and  turn  off  the  solar  source. 

(7)  Download  all  archived  sampler 
data  &x)m  the  test  run. 

(g)  Test  results.  Chamber  temperature 
control.  Examine  the  continuous  record 
of  the  chamber  radiant  flux  and  verify 
that  the  flux  met  the  requirements 
specified  in  Table  E-2  of  this  subpart  at 
all  times  during  the  test.  If  not,  the 
entire  test  is  not  valid  and  must  be 
repeated. 

(1)  Filter  temperature  measurement 
accuracy,  (i)  For  each  4-hour  test 
period,  calculate  the  absolute  value  of 
the  difference  between  the  mean  filter 
temperature  indicated  by  the  sampler 
(active  filter)  and  the  mean  filter 
temperature  measured  by  the  reference 
temperature  sensor  installed  within  1 
cm  downstream  of  the  (active)  filter  as: 

Equation  23 


'diff.filler 


~    '^bid.filier  ~  ^ref.fiher' 


where: 

TmLflher  =  mean  filter  temperature  indicated 

by  the  test  sampler,  "C:  and 

Tnrxiiier  =  msan  filter  temperature  measured 

by  the  refisrence  temperature  sensor.  °C. 

(ii)  To  successfully  pass  the  indicated 
filter  temperature  accuracy  test,  the 
calculated  difference  between  the 
measured  means  (Td,fr.riiier)  must  not 
exceed  2  °C  for  each  4-hour  test  period. 

(2)  Ambient  temperature 
measurement  accuracy,  (i)  For  each  4- 
hour  test  period,  calculate  the  absolute 
value  of  the  difference  between  the 
mean  ambient  air  temperature  indicated 
by  the  test  sampler  and  the  mean 
ambient  air  temj>erature  measured  by 
the  reference  ambient  air  temperature 
recorder  as: 


Equation  24 
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'difT.aiiibieni  ■""  *  ind.ambicni       'ref.» 

where: 

T)ad.ainbia>  =  mean  ambient  air  temperature 
indicated  by  the  test  sampler,  'C;  and 
Trer.<mbKw  =  mean  ambient  air  temperature 
measured  by  the  reference  ambient  air 
temperature  recorder.  °C. 

(ii)  To  successfully  pass  the  indicated 
ambient  temperature  accuracy  test,  the 
calculated  difference  between  the 
measured  means  (Tdifr.anbiem]  must  not 
exceed  2  °C  for  each  4-hour  test  period. 

(3)  fi7ter  temperature  control 
accuracy,  (i)  For  each  temperature 
measurement  interval  over  each  4-hour 
test  period,  calculate  the  difference 
between  the  filter  temperature  indicated 
by  the  reference  temperature  sensor  and 


the  ambient  temperature  indicated  by 
the  test  sampler  as: 

Equation  25 


'diff 


'  ref  .filter 


ind.aintMent 


(ii)  Tabulate  and  inspect  the 
calculated  differences  as  a  function  of 
time.  To  successfully  pass  the  indicated 
filter  temperature  control  test,  the 
calculated  difference  between  the 
measured  values  must  not  exceed  5  °C 
for  any  consecutive  intervals  covering 
more  than  a  30-minute  time  period. 

(iii)  For  sequential  samplers,  repeat 
the  test  calculations  for  each  of  the 
stored  sequential  sample  filters.  All 
stored  filters  must  also  meet  the  5  *C 
temperature  control  test. 

§53.58    Operational fMd praetston and 
blank  test 

(a)  Oveniew.  This  test  is  intended  to 
determine  the  operational  precision  of 
the  candidate  sampler  during  a 
minimimi  of  10  days  of  field  operation, 
using  three  collocated  test  samplers. 
Measurements  of  PM2  5  are  made  at  a 
test  site  with  all  of  the  samplers  and 
then  compared  to  determine  repUcate 
precision.  Candidate  sequential 
samplers  are  also  subject  to  a  test  for 
possible  deposition  of  particulate  matter 
on  inactive  filters  during  a  period  of 
storage  in  the  sampler.  This  procedure 
is  applicable  to  both  reference  and 
equivalent  methods.  In  the  case  of 
equivalent  methods,  this  test  may  be 
combined  and  conducted  concurrenUy 
vdth  the  comparability  test  for 
equivalent  methods  (described  in 
subpart  C  of  this  part),  using  three 
reference  method  samplers  collocated 
with  three  candidate  equivalent  method 
samplers  and  meeting  the  applicable 
site  and  other  requirements  of  subpart  C 
of  this  part. 

(b)  Technical  definition.  (1)  Field 
precision  is  defined  as  the  standard 
deviation  or  relative  standard  deviation 
of  a  set  of  PM2J  measurements  obtained 
concurrenUy  with  three  or  more 
collocated  samplers  in  act\ial  ambient 
air  field  operation. 

(2)  Storage  deposition  is  defined  as 
the  mass  of  material  inadvertentiy 
deposited  on  a  sample  filter  that  is 
stored  in  a  sequential  sampler  either 
prior  to  or  subsequent  to  the  active 
sample  collection  period. 

(c)  Test  site.  Any  outdoor  test  site 
having  PMzj;  concentrations  that  are 
reasonably  uniform  over  the  test  area 
and  that  meet  the  minimum  level 
requirement  of  paragraph  (g)(2)  of  this 
section  is  acceptable  for  this  test 

(d)  Required  facilities  and  equipment. 
(1)  An  appropriate  test  site  and  suitable 
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electrical  power  to  accommodate  three 
test  samplers  are  required. 

(2)  Tefion  sample  filters,  as  specified 
in  section  6  of  40  CFR  part  50, 
Appendix  L,  conditioned  and 
preweighed  as  required  by  section  8  of 
40  CFR  part  50.  Appendix  L,  as  needed 
for  the  test  samples. 

(e)  Test  setup.  (1)  Three  identical  test 
samplers  shall  be  installed  at  the  test 
site  in  their  normal  configuration  for 
collecting  PM2  s  samples  in  accordance 
with  the  instructions  in  the  associated 
manual  referred  to  in  §  53.4(b)(3)  and 
should  be  in  accordance  with  applicable 
supplemental  guidance  provided  in 
Reference  3  in  Appendix  A  of  this 
subpart.  The  test  samplers'  inlet 
openings  shall  be  located  at  the  same 
height  above  ground  and  between  2  and 
4  meters  apart  horizontally  The 
samplers  shall  be  arranged  or  oriented 
in  a  manner  that  will  minimize  the 
spatial  and  wind  directional  effects  on 
sample  collection  of  one  sampler  on  any 
other  sampler 

(2)  Each  test  sampler  shall  be 
successfully  leak  checked,  calibrated, 
and  set  up  for  normal  operation  in 
accordance  with  the  instruction  manual 
and  with  any  applicable  supplemental 
guidance  provided  in  Reference  3  in 
Appendix  A  of  this  subpart. 

(f)  Test  procedure.  (1)  Install  a 
conditioned,  preweighed  filter  in  each 
test  sampler  and  otherwise  prepare  each 
sampler  for  normal  sample  collection. 
Set  identical  sample  collection  start  and 
stop  times  for  each  sampler.  For 
sequential  samplers,  install  a 
conditioned,  preweighed  specified  filter 
in  each  available  channel  or  station 
intended  for  automatic  sequential 
sample  filter  collection  (or  at  least  5 
additional  filters  for  magazine-type 
sequential  samplers),  as  directed  by  the 
sampler's  operation  or  instruction 
manual.  Since  the  inactive  sequential 
channels  are  used  for  the  storage 
deposition  part  of  the  test,  they  may  not 
be  used  to  collect  the  active  PM2  5  test 
samples. 

(2)  Collect  either  a  24-hour  or  a  48- 
\ouT  atmospheric  PM;  5  sample 
simultaneouslv  with  each  of  the  three 
test  samplers. 

(3)  Following  sample  collection, 
retrieve  the  collected  sample  from  each 
sampler.  For  sequential  samplers, 
retrieve  the  additional  stored  (blank, 
unsampled)  filters  after  at  least  5  days 
(120  hours)  storage  in  the  sampler  if  the 
active  samples  are  24-hour  samples,  or 
after  at  least  10  days  (240  hours)  if  the 
active  samples  are  48-hour  samples. 

(4)  Determine  the  measured  PM2.5 
mass  concentration  for  each  sample  in 
accordance  with  the  applicable 
procedures  prescribed  for  the  candidate 


method  in  Appendix  L,  40  CFR  part  50 
of  this  chapter,  in  the  associated  manual 
referred  to  in  §  53.4(b)(3)  and  in 
accordance  with  supplemental  guidance 
in  Reference  2  in  Appendix  A  of  this 
subpart.  For  sequential  samplers,  also 
similarly  determine  the  storage 
deposition  as  the  net  weight  gain  of 
each  blank,  unsampled  filter  after  the  5- 
day  (or  10-day)  period  of  storage  in  the 
sampler. 

(5)  Repeat  this  procedure  to  obtain  a 
total  of  10  sets  of  any  combination  of 
24-hour  or  48-hour  PM2.5 
measurements  over  10  test  periods.  For 
sequential  samplers,  repeat  the  5-day 
(or  IQ-day)  storage  test  of  additional 
blank  filters  once  for  a  total  of  two  sets 
of  blank  filters. 

(g)  Calculations.  (1)  Record  the  PM2  5 
concentration  for  each  test  sampler  for 
each  test  period  as  C,.j,  where  i  is  the 
sampler  number  (i=l,2,3)  and  j  is  the 
test  period  (j=l, 2,.  .  .  10). 

(2)(i)  For  each  test  period,  calculate 
and  record  the  average  of  the  three 
measured  PM2.5  concentrations  as  Cj 
where  j  is  the  test  period: 

Equation  26 

c«.j  =  -x2^Cij 

(ii)  If  C.ve.j  <  10  Jig/m'  for  any  test 
period,  data  from  that  test  period  are 
unacceptable,  and  an  additional  sample 
collection  set  must  be  obtained  to 
replace  the  unacceptable  data. 

(3)(i)  Calculate  and  record  the 
precision  for  each  of  the  10  test  days  as: 

Equation  27 


(ii)  If  C,»c.j  is  below  40  Jig/m'  for  24- 
hour  measurements  or  below  30  jig/m' 
for  48-hour  measurements;  or 

Equation  28 


HP,  =  100%  X 
'  C 

(iii)  If  C,»e J  is  above  40  ^ig/m'  for  24- 
hour  measurements  or  above  30  (ig/m^ 
for  48-hour  measurements. 

(h)  Test  results.  (1)  The  candidate 
method  passes  the  precision  test  if  all  10 
Pj  or  RPj  values  meet  the  specifications 
in  Table  E-1  of  this  subpart. 

(2)  The  candidate  sequential  sampler 
passes  the  blank  filter  storage  deposition 
test  if  the  average  net  storage  deposition 


weight  gain  of  each  set  of  blank  filters 
(total  of  the  net  weight  gain  of  each 
blank  filter  divided  by  the  number  of 
filters  in  the  set)  from  each  test  sampler 
(six  sets  in  all)  is  less  than  50  p.g. 

§  53.59    Aerosol  transport  test  for  Class  I 
equivalent  method  samplers. 

(a)  Overview.  This  test  is  intended  to 
verify  adequate  aerosol  transport 
through  any  modified  or  air  flow 
splitting  components  that  may  be  used 
in  a  Class  I  candidate  equivalent  method 
sampler  such  as  may  be  necessary  to 
achieve  sequential  sampling  capability. 
This  test  is  applicable  to  all  Class  I 
candidate  samplers  in  which  the  aerosol 
flow  path  (the  flow  path  through  which 
sample  air  passes  upstream  of  sample 
collection  filter)  differs  from  that 
specified  for  reference  method  samplers 
as  specified  in  40  CFR  part  50, 
Appendix  L.  The  test  requirements  and 
performance  specifications  for  this  test 
are  summarized  in  Table  E-1  of  this 
subpart. 

(b)  Technical  definitions.  (1)  Aerosol 
transport  is  the  percentage  of  a 
laboratory  challenge  aerosol  which 
penetrates  to  the  active  sample  filter  of 
the  candidate  equivalent  method 
sampler. 

(2)  The  active  sample  filter  is  the 
exclusive  filter  through  which  sample 
air  is  flowing  during  performance  of  this 
test. 

(3)  A  no-flow  filter  is  a  sample  filter 
through  which  no  sample  air  is 
intended  to  flow  during  performance  of 
this  test. 

(4)  A  channel  is  any  of  two  or  more 
flow  paths  that  the  aerosol  may  take, 
only  one  of  which  may  be  active  at  a 
time. 

(5)  An  added  component  is  any 
physical  part  of  the  sampler  which  is 
different  in  some  way  from  that 
specified  for  a  reference  method 
sampler  in  40  CFR  part  50,  Appendix  L, 
such  as  a  device  or  means  to  allow  or 
cause  the  aerosol  to  be  routed  to  one  of 
several  channels. 

(c)  Required  facilities  and  test 
equipment.  (1)  Aerosol  generation 
system,  as  specified  in  §  53.62(c)(2}. 

(2)  Aerosol  delivery  system,  as 
specified  in  §  53.64(c)(2). 

(3)  Particle  size  verification 
equipment,  as  specified  in  §  53.62(c)(3). 

(4)  Fluorometer,  as  specified  in 
§  53.62(c)(7). 

(5)  Candidate  test  sampler,  with  the 
inlet  and  impactor  or  impactors 
removed,  and  with  all  internal  surfaces 
of  added  components  electroless  nickel 
coated  as  specified  in  §  53.64(d)(2). 

(6)  Filters  that  are  appropriate  for  use 
with  fluorometric  methods  (e.g.,  glass 
fiber). 
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(d)  Calibration  of  test  measurement 
instruments.  Submit  documentation 
showing  evidence  of  appropriately 
recent  calibration,  certification  of 
calibration  accuracy,  and  NIST- 
traceability  (if  required)  of  all 
measurement  instruments  used  in  the 
tests.  The  accuracy  of  flow  rate  meters 
shall  be  verified  at  the  highest  and 
lowest  pressures  and  temperatures  used 
in  the  tests  and  shall  be  checked  at  zero 
and  at  least  one  flow  rate  within  ±3 
percent  of  16.7  L/min  within  7  days 
prior  to  use  for  this  test.  Where  an 
instrument's  measurements  are  to  be 
recorded  with  an  analog  recording 
device,  the  accuracy  of  the  entire 
instrument-recorder  system  shall  be 
calibrated  or  verified. 

(e)  Test  setup.  (1)  The  candidate  test 
sampler  shall  have  its  inlet  and 
impactor  or  impactors  removed.  The 
lower  end  of  the  dowm  tube  shall  be 
reconnected  to  the  filter  holder,  using 
an  extension  of  the  downtube,  if 
necessary.  If  the  candidate  sampler  has 
a  separate  impactor  for  each  channel, 
then  for  this  test,  the  filter  holder 
assemblies  must  be  connected  to  the 
physical  location  on  the  sampler  where 
the  impactors  would  normally  connect. 

(2)  The  test  particle  delivery  system 
shall  be  connected  to  the  sampler 


downtube  so  that  the  test  aerosol  is 
introduced  at  the  top  of  the  downtube. 
(0  Test  procedure.  (1)  All  surfaces  of 
the  added  or  modified  component  or 
components  which  come  in  contact 
with  the  aerosol  flow  shall  be 
thoroughly  washed  with  0.01  N  NaOH 
and  then  dried. 

(2)  Generate  aerosol,  (i)  Generate 
aerosol  composed  of  oleic  acid  with  a 
uranine  fluorometric  tag  of  3  ±  0.25  yuca 
aerodynamic  diameter  using  a  vibrating 
orifice  aerosol  generator  according  to 
conventions  specified  in  §  53.61(g). 

(ii)  Check  for  the  presence  of  satellites 
and  adjust  the  generator  to  minimize 
their  production. 

(iii)  Calculate  the  aerodynamic 
particle  size  using  the  operating 
parameters  of  the  vibrating  orifice 
aerosol  generator.  The  calculated 
aerodynamic  diameter  must  be  3  ±  0.25 
Jim  aerodynamic  diameter. 

(3)  Verify  the  particle  size  according 
to  procedures  specified  in 
§53.62(d)(4)(i). 

(4)  Collect  particles  on  filters  for  a 
time  period  such  that  the  relative  error 
of  the  resulting  measured  fluorometric 
concentration  for  the  active  filter  is  less 
than  5  percent. 

(5)  Determine  the  quantity  of  material 
collected  on  the  active  filter  using  a 
calibrated  fluorometer.  Record  the  mass 


of  fluorometric  material  for  the  active 
filter  as  M«:„v,  (,,  where  i  =  the  active 
channel  number. 

(6)  Determine  the  quantity  of  material 
collected  on  each  no-flow  filter  using  a 
calibrated  fluorometer.  Record  the  mass 
of  fluorometric  material  on  each  no-flow 
filter  as  Mn<>-no». 

(7)  Using  0.01  N  NaOH.  wash  the 
siufaces  of  the  added  component  or 
components  which  contact  the  aerosol 
flow.  Determine  the  quantity  of  material 
collected  using  a  calibrated  fluorometer. 
Record  the  mass  of  fluorometric 
material  collected  in  the  wash  as  Mw«sh. 

(8)  Calculate  the  aerosol  transport  as: 

Equation  29 


1,.= 


M. 


•xl00% 


where; 

i  =  the  active  chamiel  number. 

(9)  Repeat  paragraphs  (f)(1)  through 
(8)  of  this  section  for  each  channel, 
making  each  channel  in  turn  the 
exclusive  active  channel. 

(g)  Test  results.  The  candidate  Class  I 
sampler  passes  the  aerosol  transport  test 
if  T(,)  is  at  least  97  percent  for  each 
chaimel. 

TaMes  to  Subpart  E  of  Part  53 


Table  E-1 .— Sumr 

nary  of  Test  Requirements  for  Reference  and  Class 

1  Equivalent  Methods  for  PM2.5 

Pan  50,  Ap- 

Subpart E  Procedure 

Performance  Test 

Perfonnance  Specification 

Test  Conditions 

pendix  L  Ref- 
erence 

§53.52  Sampler  leak  check 

Sampler  leak  check  facility 

External  leakage:  80  mL/min, 

Controlled  leak  ftow  rate  of  80 

Sec.  7.4.6 

tsit 

max 
Internal  leakage:  80  mL/min, 
max 

mUmin 

§53.53  Base  flow  rate  test 

Sample  flow  rate: 

1.  16.67*5%,  L/min 

(a)  6-hour  normal  operational 

Sec.  7.4.1 

1.  Mean 

2.  2%,  max 

test  plus  flow  rale  cul-off 

Sec  7  4.2 

2.  Regulation 

3.  2%,  max 

test 

Sec.  7  4.3 

3.  Meas.  accuracy 

4.  0.3%,  max 

(b)  ^k)mlnal  conditions 

Sec.  7.4.4 

4.  CV  accuracy 

5.  Flow  rate  cut-off  rt  flow  rate 

(c)  Additional  55  mm  Hg 

Sec.  7.4.6 

5.  Cut-off 

deviates  more  than  1 0% 
from  design  flow  rate  for 

pressure  drop  to  simulate 
loaded  filter 

>€0  *■  30  seconds 

(d)  Vanaole  flow  restnction 
used  lor  cut-off  test 

§53.54  Power  intenuption  test 

Sample  fkiw  rate: 

1.  16.67*5%,  Umin 

(a)  6-hour  nonmal  operational 

Sec.  7.4.1 

1.  Mean 

2.  2%,  max 

test 

Sec  7.4.2 

2.  Regulation 

3.  2%,  max 

(b)  htominal  conditions 

Sec.  7.4.3 

3.  Meas.  accuracy 

4.  0.3%,  max 

(c)  Additional  55  mm  Hg 

Sec  7.4.5 

4.  CV  accuracy 

5.  *2  min  if  >60  seconds 

pressure  drop  to  simulate 

Sec.  7.4.12 

5.  Occurrence  tinw  of  power 

6.  *20  seconds 

k>aded  filter 

Sec  7.4.13 

Intemiptions 

7.  t2%,  max 

(d)  6  power  interruptions  o# 

Sec  7.4.15.4 

6.  Elapsed  sample  time 

vahous  durations 

Sec  7.4.15.5 

7.  Sample  volume 
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Table  E-1.— Summary  of  Test  Requirements  for  Reference  and  Class  I  Equivalent  Methods  for  PM2.5 


. — Continued 


Subpart  E  Procedure 


§53  55  Temperature  and  line 
voltage  eflect  test 


Performance  Test 


§53.56  Barometric  pressure 
ettect  lest 


Sample  flow  rate: 

1  Mean 

2  Regulation 

3.  Meas  accuracy 

4.  CV  accuracy 

5.  Temperature  meas.  accu- 
racy 

6.  Proper  operation 


§53.57  Filter  temperature 
control  test 


§53.58  FieW  precision  test 


Sample  flow  rate: 

1  Mean 

2  Regulation 

3.  Meas  accuracy 

4.  CV  accuracy 

5.  Pressure  meas.  accuracy 

6.  Proper  operation 


1 .  Filter  temp  meas.  accuracy 

2.  Ambient  temp  meas.  accu- 
racy 

3.  Filter  temp  control  accu- 
racy sampling  and  non- 
sampiing 


Perforni;»nce  Specification 


Test  Conditions 


1.  16.67*5%.  Umin 

2.  2  %.  max 

3.  2  %,  max 

4.  0.3  %.  max 

5.  2*C 


.1.  16.67*5%.  L/mIn 

2.  2%.  max 

3.  2%,  max 

4.  0.3%.  max 

5.  10  mm  Hg 


1.2*C 

2.  2'C 

3.  Not  more  than  5  "C  above 
ambient  temp,  for  more 
tfian  30  min 


Part  50,  Ap- 
pendix L  Ref- 
erence 


(a)  6-fiour  normal  operational 
test 

(b)  Nominal  conditions 

(c)  Additional  55  mm  Hg 
pressure  drop  to  simulate 
loaded  filter 

(d)  Ambient  temperature  at 
-20  and  -mJO  °C 

(e)  Line  voltage:  1 05  Vac  to 
125  Vac 


(a)  6-hour  normal  operational 
test 

(b)  Nominal  corxlltioos 

(c)  Additional  55  mm  Hg 
pressure  drop  to  simulate 
loaded  filter 

(d)  Barometric  pressure  at 
600  and  800  mm  Hg. 


1 .  Measurement  precision 

2.  Storage  deposition  test  for 
sequential  samplers 


1 .  Pj  <2  jig/m^  for  cone.  <40 
fig/mJ  (24-hr)  or  <30  ng/m^ 
(48-hr);  or 

RPj  <  5%  tor  cone  >40  ng/ 
m3  (24-hr)  or  >30  (ig/m3 
(48-hr) 

2.  50  iig,  max  weight  gain 


(a)  4-hour  simulated  solar  ra- 
diation, sampling 

(b)  4-hour  simulated  solar  ra- 
diation, non-sampling 

(c)  Solar  flux  of  1000  W/m^ 


Sec.  7.4.1 
Sec.  7.4.2 
See.  7.4.3 
See.  7.4,5 
Sec.  7.4.8 
Sec.  7.4.15.1 


Sec.  7.4.1 
Sec.  7.4.2 
Sec.  7.4.3 
Sec.  7.4.5 
Sec.  7.4.9 


Sec.  7.4.8 
Sec.  7.4.10 
Sec.  7.4.1 1 


(a)  3  collocated  samplers  at  1 
site  for  at  least  10  days 

(b)  PM25  conc.<10»ig/m3 

(c)  24-  or  48-hour  samples 

(d)  5-  or  10-day  storage  pe- 
riod for  inactive  stored  fil- 
ters 


Sec.  5.1 
Sec.  7.3.5 
Sec.  8 
Sec.  9 
Sec.  10 


The  Following  Requirement  is  Applicable  to  Candidate  Equivalent  Methods  Only 


§  53.59  Aerosol  transport  test 


Aerosol  transport 


97%,  min,  for  all  channels 


Determine  aerosol  transport 
through  any  new  or  modi- 
fied components  with  re- 
spect to  the  reference 
method  sampler  before  the 
filter  for  each  channel. 


Table  E-2.— Spectral  Energy  Distribution  and  Permitted  Tolerance  for  Conducting  Radiative  Tests 


Spectral  Region 

Chacteristic 

Uttraviotot 

Visible 

Infrared 

Bandwidth  (jtm) 
Inadiance  (W/m-) 
Allowed  Tolerance 

0^to0J32            10.32  to  0.40 

5                                   56 

2±  35%                          2±  25% 

0.40  to  0.78 
450  to  550 
2±  10% 

0.78  to  3.00 

439 

2±10% 
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Figures  to  Subpart  E  of  Part  53 


Figure  E-1.— Designation  Testing  Checkli^ 
DESIGNATION  TESTING  CHECKLIST 


Auditee 


Auditor  signkture 


Date 


Compliance  Status:        Y  =  Yes       N  =  No       NA  =  Not  applicable/Not  available 


Verification 


Verified  by  Direct  Observation  of  Process  or  of 

Documented  Evidence:  Performance,  Design  or 

Application  Spec.  Corresponding  to  Sections  of  40 


Venfication  Comments  (Includes  documentation  of 

who.  what,  where,  when  why)  (Doc  #.  Rev.  #, 

Rev  Date) 


Y 

N 

NA 

CFR  Pari  53  or  40  CFR  Part  50.  Appendix  L 

Performance  Specification  Tests 

Sample  flow  rate  coefficient  of  vanation  (§53.53) 
(L  7.4.3) 

Filter  temperature  control  (sampling)  (§53.57)  (L 
7.4.10) 

Elapsed  sample  time  accuracy  (§53.54)  (L  7.4.13) 

Filter  temperature  control  (post  sampling)  (§  53.57) 
(L  7.4.10) 

Application  Specification  Tests 

Field  Preasion  (§53.58)  (L  5.1) 

Meets  all  Appendix  L  requirements  (part  53,  sub- 
part A,  §  53.2(a)(3))  (part  53,  subpart  E, 
§  53.51  (a),(d)) 

Filter  Weighing  (L-8) 

Field  Sampling  Procedure  (§53.30,  ,31,  ,34) 

Design  Specification  Tests 

Filter  (  L-6) 

Range  of  Operational  Conditions  (L-7.4.7) 

The  Following  Requirements  Apply  Only  to  Class  1  Candidate  Equivalent  Methods 

Aerosol  Transport  (§  53.59) 
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'Figure  E-2.— Product  Manufacturing  Checklist 
PRODUCT  MANUFACTURING  CHECKLIST 


Auditee 


Auditor  signature 


Date 


Compliance  Status:       Y  -  Yes       N  -  No       NA  -  htot  applicable/Not  available 

Venfication  Comments  (Includes  documentation  of 

who,  what,  where,  when,  why)  (Doc.  #,  Rev.  #, 

Rev.  Date) 

Venfication 

Verified  by  Direct  Observation  of  Process  or  of 

Documented  Evidence:  Performance,  Destgn  or 

Application  Spec.  Corresponding  to  Sections  of  40 

CFR  Pan  53  or  40  CFR  Part  50,  Appendix  L 

Y 

N 

NA 

Perfoitnance  Specification  Tests 

Assembled    operatiooal    performance    (Bum-in 
test)  (§53.53) 

Sampie  flow  rale  (§53.53)  (L  7.4.1.  L  7A2) 

Sample  flow  rate  regulation  (§53.53)  (L  7.4.3) 

Flow  rate  and  average  flow  rate  measurement 
accuracy  (§53.53)  (L  7.4.5) 

Ambient  air  temperature  measurement  accuracy 
(§53.55)  (L  7.4.8) 

Ambient  barometric  pressure  measurement  ac- 
curacy (§53.56)  (L  7.4.9) 

Sample  flow  rate  cut-off  (§53.53)  (L  7.4.4) 

Sampler  leak  check  facility  (§53.52)  (L  7.4.6) 

Application  Specification  Tests 

Fk)w  rate  calibration  transfer  standard  (L-9.2) 

Operatranal  /lnstnjctk)nal  manual  (t-7.4.18) 

Design  Specification  Tests 

Impactor  (jet  wKftfi)  (§53.51  (d)(1))  (L-7.3.4.1) 

Surface  finish  (§  53.51  (  d)(2))  (L-7.3.7) 

Appendix  A  to  Subpart  E  of  Part  53- 
References 

(1)  Quality  systems-Model  for  quality 
assurance  in  design,  development, 
production,  installation  and  servicing,  ISO 
9001   July  1994.  Available  from  American 
Society  for  Quality  Control.  611  East 
Wisconsin  Avenue,  Milwaukee.  WI  53202. 

(2)  American  National  Standard-- 
Specifications  and  Guidelines  for  Quality 
Systems  for  Environmental  Data  Collection 
and  Environmental  Technology  Programs. 
ANSI/ASQC  E4-1994.  January  1995. 
Available  from  American  Society  for  Quality 
Control.  611  East  Wisconsin  Avenue. 
Milwaukee.  WI  53202 

(3)  Copies  of  section  2.12  of  the  Quality 
Assurance  Handbook  for  Air  Pollution 
Measurement  Systems,  Volume  H,  Ambient 
Air  Specific  Methods.  EPA/600/R-94/038b, 
are  available  from  Department  E  {MD-77B), 
U.S.  EPA.  Research  Triangle  Park,  NC  27711. 

(4)  Military  standard  specification  (mil. 
spec.)  8625F,  Type  U,  Class  1  as  listed  in 


Department  of  Defense  Index  of 
Specifications  and  Standards  (DODISS), 
available  from  DODSSP-Customer  Service, 
Standardization  Documents  Order  Desk,  700 
Robbins  Avenue.  Building  4D,  Philadelphia, 
PA  1911-5094. 

(5)  Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems,  Volume  IV: 
Meteorological  Measurements.  Revised 
March,  1995.  EPA-600/R-94-038d.  Available 
from  U.S.  EPA.  ORD  Publications  Office, 
Center  for  Environmental  Research 
Information  (CERI),  26  West  Martin  Luther 
King  Drive,  Cincinnati,  Ohio  45268-1072 
(513-569-7562). 

(6)  Military  standard  specification 
(mil.  spec.)  810-E  as  listed  in 
Department  of  Defense  Index  of 
Specifications  and  Standards  (DODISS), 
available  from  DODSSP-Customer 
Service.  Standartlization  Documents 
Order  Desk,  7(K)  Robbins  Avenue. 
Building  4D.  Philadelphia.  PA  1911- 
5094. 


e.  Subpart  F  is  added  to  read  as 
follows: 

Subpart  F— Procedures  for  Testing 
Performance  Characteristics  of  Class  II 
Equivalent  Methods  for  PWh  5 

53.60  General  provisions. 

53.61  Test  conditions  for  PM2  5  reference 
method  equivalency. 

53.62  Test  procedure:  Full  wind  tunnel  test. 

53.63  Test  procedure:  Wind  tunnel  inlet 
aspiration  test. 

53.64  Test  procedure:  Static  fractionator 
test. 

53.65  Test  procedure:  Loading  test. 

53.66  Test  procedure:  Volatility  test. 

Tables  to  Subpart  F  of  Part  53 

Table  F-1 — Performance  Specifications  for 
PM2  5  Class  n  Equivalent  Samplers 
Table  F-2 — Particle  Sizes  and  Wind  Speeds 
for  Full  Wind  Tunnel  Test.  Wind  Tunnel 
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Inlet  Aspiration  Test,  and  Static  Chamber 
Test 

Table  F-3 — Critical  Parameters  of  Idealized 
Ambient  Particle  Size  Distributions 
Table  F-4 — Estimated  Mass  Concentration 
Measurement  of  PM2.5  for  Idealized  Coarse 
Aerosol  Size  Distribution 
Table  F-5 — Estimated  Mass  Concentration 
Measurement  of  PM2  3  for  Idealized 
"Typical"  Coarse  Aerosol  Size  Distribution 
Table  F-6  Estimated  Mass  Concentration 
Measurement  of  PM25  for  Idealized  Fine 
Aerosol  Size  Distribution 

Figures  to  Sut>part  F  of  Part  53 

Figure  F-1 — Designation  Testing  Checklist 

Appendix  A  to  Sulipart  F  of  Part  53— 
References 

Subpart  F— Procedures  for  Testing 
Performance  Characteristics  of  Class  II 
Equivalent  Methods  for  PM2 ; 

§  53.60    General  provisions. 

(a)  This  subpart  sets  forth  the  specific 
requirements  that  a  PM2  5  sampler 
associated  with  a  candidate  Class  II 
equivalent  method  must  meet  to  be 
designated  as  an  equivalent  method  for 
PM2.5-  This  subpart  also  sets  forth  the 
explicit  test  procediues  that  must  be 
carried  out  and  the  test  results, 
evidence,  dociunentation,  and  other 
materials  that  must  be  provided  to  EPA 
to  demonstrate  that  a  sampler  meets  all 
specified  requirements  for  designation 
as  an  equivalent  method. 

(b)  A  candidate  method  described  in 
an  application  for  a  reference  or 
equivalent  method  application 
submitted  under  §  53.4  shall  be 
determined  by  the  EPA  to  be  a  Class  II 
candidate  equivalent  method  on  the 
basis  of  the  definition  of  a  Class  II 
equivalent  method  given  in  §  53.1. 

(c)  Any  sampler  associated  vnih  a 
Class  n  candidate  equivalent  method 
(Class  II  sampler)  must  meet  all 
requirements  for  reference  method 
samplers  and  Class  I  equivalent  method 
samplers  specified  in  subpart  E  of  this 
part,  as  appropriate.  In  addition,  a  Class 
n  sampler  must  meet  the  additional 
requirements  as  specified  in  paragraph 
(d)  of  this  section. 

(d)  Except  as  provided  in  paragraphs 
(d)(1),  (2),  and  (3)  of  this  section,  all 
Class  n  samplers  are  subject  to  the 
additional  tests  and  performance 
requirements  specified  in  §  53.62  (full 
wind  tunnel  test),  §  53.65  (loading  test), 
and  §  53.66  (volatility  test).  Alternative 
tests  and  performance  requirements,  as 
described  in  paragraphs  (d)(1),  (2),  and 
(3)  of  this  section,  are  optionally 
available  for  certain  Class  n  samplers 
which  meet  the  requirements  for 
reference  method  or  Class  I  samplers 
given  in  40  CFR  part  50,  Appendix  L, 
and  in  subpart  E  of  this  part,  except  for 


specific  deviations  of  the  inlet, 
fractionator,  or  filter. 

(1)  Inlet  deviation.  A  sampler  which 
has  been  determined  to  be  a  Class  II 
sampler  solely  because  the  design  or 
construction  of  its  inlet  deviates  from 
the  design  or  construction  of  the  inlet 
specified  in  40  CFR  part  50,  Appendix 
L,  for  reference  method  samplers  shall 
not  be  subject  to  the  requirements  of 

§  53.62  (full  wind  tunnel  test),  provided 
that  it  meets  all  requirements  of  §  53.63 
(wind  tunnel  inlet  aspiration  test), 
§  53.65  (loading  test),  and  §  53.66 
(volatility  test). 

(2)  Fractionator  deviation.  A  sampler 
which  has  been  determined  to  be  a  Class 
II  sampler  solely  because  the  design  or 
construction  of  its  particle  size 
fractionator  deviates  from  the  design  or 
construction  of  the  particle  size 
fractionator  specified  in  40  CFR  part  50, 
Appendix  L  for  reference  method 
samplers  shall  not  be  subject  to  the 
requirements  of  §  53.62  (hill  wind 
timnel  test),  provided  that  it  meets  all 
requirements  of  §  53.64  (static 
fractionator  test),  §  53.65  (loading  test), 
and  §  53.66  (volatility  test). 

(3)  Filter  size  deviation.  A  sampler 
which  has  been  determined  to  be  a  Class 
n  sampler  solely  because  its  effective 
filtration  area  deviates  from  that  of  the 
reference  method  filter  specified  in  40 
CFR  part  50,  Appendix  L.  for  reference 
method  samplers  shall  not  be  subject  to 
the  requirements  of  §  53.62  (full  wind 
tiumel  test)  nor  §  53.65  (loading  test), 
provided  it  meets  all  requirements  of 

§  53.66  (volatility  test). 

(e)  The  test  specifications  and 
acceptance  criteria  for  each  test  are 
summarized  in  Table  F-1  of  this 
subpart.  The  candidate  sampler  must 
demonstrate  performance  that  meets  the 
acceptance  criteria  for  each  applicable 
test  to  be  designated  as  an  equivalent 
method. 

(f)  Overview  of  various  test  procedures 
for  Class  n  samplers — (1)  Full  wind 
tunnel  test.  This  test  procedure  is 
designed  to  ensure  that  the  candidate 
sampler's  effectiveness  (aspiration  of  an 
ambient  aerosol  and  penetration  of  the 
sub  2.5-micron  fraction  to  its  sample 
filter)  will  be  comparable  to  that  of  a 
reference  method  sampler.  The 
candidate  sampler  is  challenged  at  vtrind 
speeds  of  2  and  24  km/hr  with 
monodisperse  aerosols  of  the  size 
specified  in  Table  F-2  of  this  subpart. 
The  experimental  test  results  are  then 
integrated  with  three  idealized  ambient 
distributions  (typical,  fine,  and  coarse) 
to  yield  the  expected  mass 
concentration  measurement  for  each. 
The  acceptance  criteria  are  based  on  the 
results  of  this  numerical  analysis  and 


the  particle  diameter  for  which  the 
sampler  effectiveness  is  50  percent. 

(2J  Wind  tunnel  inlet  aspiration  test. 
The  wind  tunnel  inlet  aspiration  test 
directly  compares  the  inlet  of  the 
candidate  sampler  to  the  inlet  of  a 
reference  method  sampler  with  the 
single-sized,  liquid,  monodisperse 
challenge  aerosol  specified  in  Table  F- 
2  of  this  subpart  at  wind  speeds  of  2 
km/hr  and  24  km/hr.  The  acceptance 
criteria,  presented  in  Table  F-1  of  this 
subpart,  is  based  on  the  relative 
aspiration  between  the  candidate  inlet 
and  the  reference  method  inlet. 

(3)  Static  fractionator  test.  The  static 
fractionator  test  determines  the 
effectiveness  of  the  candidate  sampler's 
2.5-micron  fractionator  under  static 
conditions  for  aerosols  of  the  size 
specified  in  Table  F-2  of  this  subpart. 
The  numerical  analysis  procedures  and 
acceptance  criteria  are  identical  to  those 
in  the  full  wind  tunnel  test. 

(4)  Loading  test.  The  loading  test  is 
conducted  to  ensure  that  the 
performance  of  a  candidate  sampler  is 
not  significantly  affected  by  the  amoimt 
of  particulate  deposited  on  its  interior 
surfaces  between  periodic  cleanings. 
The  candidate  sampler  is  artificially 
loaded  by  sampling  a  test  environment 
containing  aerosolized,  standard  test 
dust.  The  duration  of  the  loading  phase 
is  dependent  on  both  the  time  between 
cleaning  as  specified  by  the  candidate 
method  and  the  aerosol  mass 
concentration  in  the  test  environment. 
After  loading,  the  candidate's 
performance  must  then  be  evaluated  by 
§53.62  (full  wind  txinnel  evaluation). 

§  53.64  fwind  tunnel  inlet  aspiration 
test),  or  §  53.64  (static  fractionator  test). 
If  the  results  of  the  appropriate  test  meet 
the  criteria  presented  in  Table  F-1  of 
this  subpart,  then  the  candidate  sampler 
passes  the  loading  test  under  the 
condition  that  it  be  cleaned  at  least  as 
often  as  the  cleaning  frequency 
proposed  by  the  candidate  method  and 
that  has  been  demonstrated  to  be 
acceptable  by  this  test. 

(5)  Volatility  test.  The  volatility  test 
challenges  the  candidate  sampler  with  a 
polydisperse,  semi-volatile  liquid 
aerosol.  This  aerosol  is  simultaneously 
sampled  by  the  candidate  method 
sampler  and  a  reference  method  sampler 
for  a  specified  time  period.  Clean  air  is 
then  passed  through  the  samplers 
during  a  blow-off  time  period.  Residual 
mass  is  then  calculated  as  the  weight  of 
the  filter  after  the  blow-off  phase  is 
subtracted  from  the  initial  weight  of  the 
filter.  Acceptance  criteria  are  based  on 

a  comparison  of  the  residual  mass 
measured  by  the  candidate  sampler 
(corrected  for  flow  rate  variations  from 
that  of  the  reference  method)  to  the 
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residual  mass  measured  by  the  reference 
method  sampler  For  several  specified 
clean  air  sampling  time  periods. 

(g)  Test  data.  All  test  data  and  other 
documentation  obtained  from  or 
pertinent  to  these  tests  shall  be 
identified,  dated,  signed  by  the  analyst 
performing  the  test,  and  submitted  to 
EPA  as  part  of  the  equivalent  method 
application.  Schematic  drawings  of  each 
particle  delivery  system  and  other 
information  showing  complete 
procedural  details  of  the  test 
atmosphere  generation,  verification,  and 
delivery  techniques  for  each  test 
performed  shall  be  submitted  to  EPA. 
All  pertinent  calculations  shall  be 
clearly  presented.  In  addition, 
manufacturers  are  required  to  submit  as 
part  of  the  application,  a  Designation 
Testing  Checklist  (Figure  F-1  of  this 
subpart)  which  has  been  completed  and 
signed  by  an  ISO-certified  auditor. 

§  53.61     Te«t  conditions  for  PM: .  refefence 
nwmod  aquivatancy. 

(a)  Sampler  surface  preparation. 
Internal  surfaces  of  the  candidate 
sampler  shall  be  cleaned  and  dried  prior 
to  performing  any  Class  11  sampler  test 
in  this  subpart.  The  internal  collection 
surfaces  of  the  sampler  shall  then  be 
prepared  in  strict  accordance  with  the 
operating  instructions  specified  in  the 
sampler's  operating  manual  referred  to 
in  section  7.4.18  of  40  CFR  part  50. 
Appendix  L. 

(b)  Sampler  setup.  Set  up  and  start  up 
of  all  test  samplers  shall  be  in  strict 
accordance  with  the  operating 
instructions  specified  in  the  manual 
referred  to  in  section  7.4.18  of  40kCFR 
part  50,  Appendix  L.  unless  otherwise 
specified  within  this  subpart. 

(c)  Sampler  adjustments.  Once  the 
test  sampler  or  samplers  have  been  set 
up  and  the  performance  tests  started, 
manual  adjustment  shall  be  permitted 
only  between  test  points  for  all 
applicable  tests.  Manual  adjustments 
and  any  periodic  maintenance  shall  be 
limited  to  only  those  procedures 
prescribed  in  the  manual  referred  to  in 
section  7.4.18  of  40  CFR  part  50, 
Appendix  L.  The  submitted  records 
shall  clearly  indicate  when  any  manual 
adjustment  or  periodic  maintenance  was 
made  and  shall  describe  the  operations 
performed. 

(d)  Sampler  malfunctions.  If  a  test 
sampler  malfunctions  during  any  of  the 
applicable  tests,  that  test  run  shall  be 
repeated.  A  detailed  explanation  of  all 
malfunctions  and  the  remedial  actions 
taken  shall  be  submitted  as  part  of  the 
equivalent  method  application. 

(e)  Particle  concentration 
measurements.  All  measurements  of 
particle  concentration  must  be  made 


such  that  the  relative  error  in 
measurement  is  less  than  5.0  percent. 
Relative  error  is  defined  as  (s  x  100 
f)ercent)/(X).  where  s  is  the  sample 
standard  deviation  of  the  particle 
concentration  detector,  X  is  the 
measured  concentration,  and  the  units 
of  s  and  X  are  identical. 

(fl  Operation  of  test  measurement 
equipment.  All  test  measurement 
equipment  shall  be  set  up,  calibrated, 
and  maintained  by  qualified  personnel 
according  to  the  manufacturer's 
instructions.  All  appropriate  calibration 
information  and  manuals  for  this 
equipment  shall  be  kept  on  file. 

(g)  Vibrating  orifice  aerosol  generator 
conventions.  This  section  prescribes 
conventions  regarding  the  use  of  the 
vibrating  orifice  aerosol  generator 
(VOAG)  for  the  size-selective 
performance  tests  outlined  in  §§  53.62. 
53.63.  53.64.  and  53.65. 

(1)  Particle  aerodynamic  diameter. 
The  VOAG  produces  near-monodisperse 
droplets  through  the  controlled  breakup 
of  a  liquid  jet  When  the  liquid  solution 
consists  of  a  non-volatile  solute 
dissolved  in  a  volatile  solvent,  the 
droplets  dry  to  form  particles  of  near- 
monodisperse  size. 

(i)  The  physical  diameter  of  a 
generated  spherical  particle  can  be 
calculated  from  the  operating 
parameters  of  the  VOAG  as:         _^ 

Equation  1 


Cup  =  Cunningham's  slip  correction  factor  for 

physical  particle  diameter,  dimensionless: 

and 

Cd«  =  Cunningham's  slip  correction  factor 

for  aerodynamic  [jarticle  diameter, 

dimensionless. 

(iii)  At  room  temperature  and 
standard  pressure,  the  Cuimingham's 
slip  correction  factor  is  solely  a  function 
of  particle  diameter: 

Equation  3 


"-(^j 


Yy 


where: 

Dp  =  particle  physical  diameter,  jim; 

Q=  liquid  volumetric  flow  rate.  (imVsec; 

Cvoi  =  volume  concentmtion  (particle  volume 

produced  f»er  drop  volume),  dimensionless; 

and 

f  =  frequency  of  applied  vibrational  signal,  1/ 

sec. 

(ii)  A  given  particle's  aerodynamic 
behavior  is  a  function  of  its  physical 
particle  size,  particle  shape,  and 
density.  Aerodynamic  diameter  is 
defined  as  the  diameter  of  a  unit  density 
(po  =  1  g/m')  sphere  having  the  same 
settling  velocity  as  the  particle  under 
consideration.  For  converting  a 
spherical  particle  of  known  density  to 
aerodynamic  diameter,  the  governing 
relationship  is: 

Equation  2 


'Doe 


,     0.1659     0.053  /o„n    \ 

=  1  +  — ^ —  + cxp  (-8.33  D„ ) 


D. 


where: 

Dk  =  particle  aerodynamic  diameter.  )im; 

pp  =  particle  density,  g/cm'; 

Po  =  aerodynamic  [larticle  density  =  1  g/m^; 


or 
Equation  4 

,     0.1659     0.053         /  o-nn  \ 

(iv)  Since  the  slip  correction  factor  is 
itself  a  function  of  particle  diameter,  the 
aerodynamic  diameter  in  Equation  2  of 
paragraph  (g)(l)(ii)  of  this  section 
cannot  be  solved  directly  but  must  be 
determined  by  iteration. 

(2)  Solid  particle  generation,  (i)  Solid 
particle  tests  performed  in  this  subpart 
shall  be  conducted  using  particles 
composed  of  ammonium  fluorescein. 
For  use  in  the  VOAG.  liquid  solutions 
of  known  volumetric  concentration  can 
be  prepared  by  diluting  fluorescein 
powder  (CjOH.zO,.  FW  =  332.31,  CAS 
2321-07-5)  with  aqueous  anmionia. 
Guidelines  for  preparation  of 
fluorescein  solutions  of  the  desired 
volume  concentration  (Coi)  are 
presented  by  Vanderpool  and  Rubow 
(1988)  (Reference  2  in  Appendix  A  of 
this  subpart).  For  purposes  of  converting 
particle  physical  diameter  to 
aerodynamic  diameter,  an  anmionium 
fluorescein  density  of  1.35  g/cm-^  shall 
be  used. 

(ii)  Mass  deposits  of  ammonium 
fluorescein  shall  be  extracted  and 
analyzed  using  solutions  of  0.01  N 
ammonium  hydroxide. 

(3)  Liquid  particle  generation,  (i)  Tests 
prescribed  in  §  53.63  for  inlet  aspiration 
require  the  use  of  liquid  particle  tests 
composed  of  oleic  acid  tagged  with 
uranine  to  enable  subsequent 
fluorometric  quantitation  of  collected 
aerosol  mass  deposits.  Oleic  acid 
(C|gH3402,  FW  =  282.47.  CAS  112-80-1) 
has  a  density  of  0.8935  g/cm-\  Because 
the  viscosity  of  oleic  acid  is  relatively 
high,  significant  errors  can  occur  when 
dispensing  oleic  acid  using  volumetric 
pipettes.  For  this  reason,  it  is 
recommended  that  oleic  acid  solutions 
be  prepared  by  quantifying  dispensed 
oleic  acid  gravimetrically.  The  volume 
of  oleic  acid  dispensed  can  then  be 
calculated  simply  by  dividing  the 
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dispensed  mass  by  the  oleic  acid 
density. 

(ii)  Oleic  acid  solutions  tagged  with 
uranine  shall  be  prepared  as  follows.  A 
knowrn  mass  of  oleic  acid  shall  first  be 
diluted  using  absolute  ethanol.  The 
desired  mass  of  the  uranine  tag  should 
then  be  diluted  in  a  separate  container 
using  absolute  ethanol.  Uranine 
(C2oHio05Na2,  FW  =  376.3,  CAS  518-47- 
8)  is  the  disodium  salt  of  fluorescein 
and  has  a  density  of  1.53  g/cm\  In 
preparing  uranine  tagged  oleic  acid 
particles,  the  uranine  content  shall  not 
exceed  20  percent  on  a  mass  basis.  Once 
both  oleic  acid  and  uranine  solutions 
are  properly  prepared,  they  can  then  be 
combined  and  diluted  to  final  volimie 
using  absolute  ethanol. 

(iii)  Calculation  of  the  physical 
diameter  of  the  particles  produced  by 
the  VOAG  requires  knowledge  of  the 
liquid  solution's  volume  concentration 
(Cvoi).  Because  uranine  is  essentially 
insoluble  in  oleic  acid,  the  total  particle 
volume  is  the  sum  of  the  oleic  acid 
volxmae  and  the  uranine  volume.  The 
volume  concentration  of  the  liquid 
solution  shall  be  calculated  as: 

Equation  5 


*-xW T, 


{Mjp,y[M^ip^) 


where: 

V,  =  uranine  volume,  ml; 

Voiric  =  oleic  acid  volume,  ml; 

V(oi  =  total  solution  volume,  ml; 

M«,  =  uranine  mass,  g; 

po  =  uranine  density,  g/cm^; 

Moinc  =  oleic  acid  mass,  g;  and 

Potek:  =  oleic  acid  density,  g/cm^. 

(iv)  For  purposes  of  converting  the 
particles'  physical  diameter  to 
aerodynamic  diameter,  the  density  of 
the  generated  particles  shall  be 
calculated  as: 


Equation  6 


Pv  = 


^u  -*-  ^ oleic 


{K/Puh(MoUic/PoUic) 
(v)  Mass  deposits  of  oleic  acid  shall  be 
extracted  and  analyzed  using  solutions 
of  0.01  N  sodium  hydroxide. 

§  53.62    Test  procedure:  Full  wind  tunnel 
test 

(a)  Overview.  The  full  wind  ttumel 
test  evaluates  the  effectiveness  of  the 
candidate  sampler  at  2  km/hr  and  24 
km/hr  for  aerosols  of  the  size  specified 
in  Table  F-2  of  this  subpart  (under  the 
heading,  "Full  Wind  Tunnel  Test").  For 
each  wind  speed,  a  smooth  curve  is  fit 
to  the  effectiveness  data  and  corrected 
for  the  presence  of  multiplets  in  the 
wind  tunnel  calibration  aerosol.  The 


cutpoint  diameter  (Dpso)  at  each  wind 
speed  is  then  determined  from  the 
corrected  effectiveness  curves.  The  two 
resultant  penetration  curves  are  then 
each  numerically  integrated  with  three 
idealized  ambient  particle  size 
distributions  to  provide  six  estimates  of 
measured  mass  concentration.  Critical 
parameters  for  these  idealized 
distributions  are  presented  in  Table  F- 
3  of  this  subpart. 

(b)  Technical  definitions. 
Effectiveness  is  the  ratio  (expressed  as  a 
percentage)  of  the  mass  concentration  of 
particles  of  a  specific  size  reaching  the 
sampler  filter  or  filters  to  the  mass 
concentration  of  particles  of  the  same 
size  approaching  the  sampler. 

(c)  Facilities  and  equipment 
required — (1)  Wind  tunnel.  The  particle 
delivery  system  shall  consist  of  a  blower 
system  and  a  wind  tunnel  having  a  test 
section  of  sufficiently  large  cross- 
sectional  area  such  that  the  test  sampler, 
or  portion  thereof,  as  installed  in  the 
test  section  for  testing,  blocks  no  more 
than  15  percent  of  the  test  section  area. 
The  wind  tunnel  blower  system  must  be 
capable  of  maintaining  uniform  wind 
speeds  at  the  2  km/hr  and  24  km/hr  in 
the  test  section. 

(2)  Aerosol  generation  system.  A 
vibrating  orifice  aerosol  generator  shall 
be  used  to  produce  monodisperse  solid 
particles  of  ammonium  fluorescein  with 
equivalent  aerodynamic  diameters  as 
specified  in  Table  F-2  of  this  subpart. 
The  geometric  standard  deviation  for 
each  p>article  size  generated  shall  not 
exceed  1.1  (for  primary  particles)  and 
the  proportion  of  multiplets  (doublets 
and  triplets)  in  all  test  particle 
atmosphere  shall  not  exceed  10  percent 
of  the  particle  pKjpulation.  The 
aerodynamic  particle  diameter,  as 
established  by  the  operating  parameters 
of  the  vibrating  orifice  aerosol  generator, 
shall  be  within  the  tolerance  specified 
in  Table  F-2  of  this  subpart. 

(3)  Particle  size  verification 
equipment  The  size  of  the  test  particles 
shall  be  verified  during  this  test  by  use 
of  a  suitable  instrument  (e.g..  scanning 
electron  microscope,  optical  particle 
sizer,  time-of-flight  apparatus).  The 
instrument  must  be  capable  of 
measuring  solid  and  liquid  test  particles 
with  a  size  resolution  of  0.1  pm  or  less. 
The  accuracy  of  the  particle  size 
verification  technique  shall  be  0.15  \xxn 
or  better. 

(4)  Wind  speed  measurement.  The 
wind  speed  in  the  wind  timnel  shall  be 
determined  during  the  tests  using  an 
appropriate  technique  capable  of  a 
precision  of  2  percent  and  an  accuracy 
of  5  percent  or  better  (e.g.,  hot-wire 
anemometry).  For  the  wind  speeds 
specified  in  Table  F-2  of  this  subpart. 


the  wind  speed  shall  be  measured  at  a 
minimum  of  1 2  test  points  in  a  cross- 
sectional  area  of  the  test  section  of  the 
wind  tunnel.  The  mean  wind  speed  in 
the  test  section  must  be  within  ±  10 
percent  of  the  value  specified  in  Table 
F-2  of  this  subpart,  and  the  variation  at 
any  test  point  in  the  test  section  may  not 
exceed  10  percent  of  the  measiu^d 
mean. 

(5)  Aerosol  rake.  The  cross-sectional 
uniformity  of  the  particle  concentration 
in  the  sampling  zone  of  the  test  section 
shall  be  established  during  the  tests 
using  an  array  of  isokinetic  samplers, 
referred  to  as  a  rake.  Not  less  than  five 
evenly  spaced  isokinetic  samplers  shall 
be  used  to  determine  the  particle 
concentration  spatial  uniformity  in  the 
sampling  zone.  The  sampling  zone  shall 
be  a  rectangular  area  having  a  horizontal 
dimension  not  less  than  1.2  times  the 
width  of  the  test  sampler  at  its  inlet 
opening  and  a  vertical  dimension  not 
less  than  25  centimeters. 

(6)  Total  aerosol  isokinetic  sampler. 
After  cross-sectional  uniformity  has 
been  confirmed,  a  single  isokinetic 
sampler  may  be  used  in  place  of  the 
array  of  isokinetic  samplers  for  the 
determination  of  particle  mass 
concentration  used  in  the  calculation  of 
sampling  effectiveness  of  the  test 
sampler  in  paragraph  (d)(5)  of  this 
section.  In  this  case,  the  array  of 
isokinetic  samplers  must  be  used  to 
demonstrate  particle  concentration 
uniformity  prior  to  the  replicate 
measurements  of  samplii^ 
effectiveness. 

(7)  Fluorometer.  A  fluorometer  used 
for  quantifying  extracted  aerosol  mass 
deposits  shall  be  set  up.  maintained, 
and  calibrated  according  to  the 
manufacturer's  instructions.  A  series  of 
calibration  standards  shall  be  prepared 
to  encompass  the  minimiun  and 
maximum  concentrations  measured 
during  size-selective  tests.  Prior  to  each 
calibration  and  measurement,  the 
fluorometer  shall  b>e  zeroed  using  an 
aliquot  of  the  same  solvent  used  for 
extracting  aerosol  mass  deposits. 

(8)  Sampler  flow  rate  measurements. 
All  flow  rate  measurements  used  to 
calculate  the  test  atmosphere 
concentrations  and  the  test  results  must 
be  accurate  to  within  ±  2  percent, 
referenced  to  a  NIST-traceable  primary 
standard.  Any  necessary  flow  rate 
measiu^ment  corrections  shall  be 
clearly  docimiented.  All  flow  rate 
measurements  shall  be  performed  and 
reported  in  actual  volumetric  units. 

(d)  Test  procedures — (1)  Establish  and 
verify  wind  speed,  (i)  Establish  a  wind 
speed  specified  in  Table  F-2  of  this 
subpart. 
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(ii)  Measure  the  wind  speed  at  a 
minimum  of  12  test  points  in  a  cross- 
sectional  area  of  the  test  section  of  the 
wind  tunnel  using  a  device  as  described 
in  paragraph  (c)(4)  of  this  section. 

(iii)  Verify  that  the  mean  wind  speed 
in  the  test  section  of  the  wind  tunnel 
during  the  tests  is  within  10  percent  of 
the  value  specified  in  Table  F-2  of  this 
subpart.  The  wind  speed  measured  at 
any  test  point  in  the  test  section  shall 
not  differ  by  more  than  10  percent  from 
the  mean  wind  speed  in  the  test  section. 

(2)  Generate  aerosol,  (i)  Generate 
particles  of  a  size  specified  in  Table  F- 

2  of  this  subpart  using  a  vibrating  orifice 
aerosol  generator. 

(ii)  Check  for  the  presence  of  satellites 
and  adjust  the  generator  as  necessary. 

(iii)  Calculate  the  physical  particle 
size  using  the  operating  parameters  of 
the  vibrating  orifice  aerosol  generator 
and  record. 

(iv)  Determine  the  particle's 
aerodynamic  diameter  from  the 
calculated  physical  diameter  and  the 
known  density  of  the  generated  particle. 
The  calculated  aerodynamic  diameter 
must  be  within  the  tolerance  specified 
in  Table  F-2  of  this  subpart. 

(3)  Introduce  particles  into  the  wind 
tunnel.  Introduce  the  generated  particles 
into  the  wind  tunnel  and  allow  the 
particle  concentration  to  stabilize. 

(4)  Verify  the  quality  of  the  test 
aerosol,  (i)  Extract  a  representative 


sample  of  the  aerosol  from  the  sampling 
test  zone  tind  measure  the  size 
distribution  of  the  collected  particles 
using  an  appropriate  sizing  technique.  If 
the  measurement  technique  does  not 
provide  a  direct  measure  of 
aerodynamic  diameter,  the  geometric 
mean  aerodynamic  diameter  of  the 
challenge  aerosol  must  be  calculated 
using  the  known  density  of  the  particle 
and  the  measured  mean  physical 
diameter.  The  determined  geometric 
mean  aerodynamic  diameter  of  the  test 
aerosol  must  be  within  0.15  fim  of  the 
aerodynamic  diameter  calculated  from 
the  operating  parameters  of  the  vibrating 
orifice  aerosol  generator.  The  geometric 
standard  deviation  of  the  primary 
particles  must  not  exceed  1.1. 

(ii)  E)etermine  the  population  of 
multiplets  in  the  collected  sample.  The 
multiplet  population  of  the  particle  test 
atmosphere  must  not  exceed  10  percent 
of  the  total  particle  population. 

(5)  Aerosol  uniformity  and 
concentration  measurement,  (i)  Install 
an  array  of  five  or  more  evenly  spaced 
isokinetic  samplers  in  the  sampling 
zone  (paragraph  (c)(5)  of  this  section). 
Collect  particles  on  appropriate  filters 
over  a  time  period  such  that  the  relative 
error  of  the  measured  particle 
concentration  is  less  than  5.0  percent. 

(ii)  Determine  the  quantity  of  material 
collected  with  each  isokinetic  sampler 
in  the  array  using  a  calibrated 


fluorometer.  Calculate  and  record  the 
mass  concentration  for  each  isokinetic 
sampler  as: 

Equation  7 


M 


'isc(ij) 


iso{ij) 
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where: 

i  =  replicate  number; 

j  =  isokinetic  sampler  number; 

M,K,  =  mass  of  material  collected  with  the 

isokinetic  sampler; 

Q  -  isokinetic  sampler  volumetric  flow  rate; 

and 

t  =  sampling  time. 

(iii)  Calculate  and  record  the  mean 
mass  concentration  as: 


Equation  8 


EC, 


iso(ij) 

where: 

i  =  replicate  number: 

j  =  isokinetic  sampler  number:  and 

n  =  total  number  of  isokinetic  samplers. 

(iv)  Precision  calculation.  (A) 
Calculate  the  coefficient  of  variation  of 
the  mass  concentration  measurements 
as: 


Equation  9 
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where: 

i  =  replicate  number: 

j  =  isokinetic  sampler  number,  and 

n  =  total  number  of  isokinetic  samplers. 

(B)  If  the  value  of  CV,so<i)  for  any 
replicate  exceeds  10  percent,  the 
particle  concentration  uniformity  is 
unacceptable  and  step  5  must  be 
repeated.  If  adjustment  of  the  vibrating 
orifice  aerosol  generator  or  changes  in 
the  particle  delivery  system  are 
necessary  to  achieve  uniformity,  steps  1 
through  5  must  be  repeated.  When  an 
acceptable  aerosol  spatial  uniformity  is 
achieved,  remove  the  array  of  isokinetic 
samplers  from  the  wind  tunnel. 

(6)  Alternative  measure  of  wind 
tunnel  total  concentration.  If  a  single 
isokinetic  sampler  is  used  to  determine 
the  mean  aerosol  concentration  in  the 
wind  tunnel,  install  the  sampler  in  the 
wind  tunnel  with  the  sampler  nozzle 
centered  in  the  sampling  zone 
(paragraph  (c)(6)  of  this  section). 


(i)  Collect  particles  on  an  appropriate 
filter  over  a  time  period  such  that  the 
relative  error  of  the  measured 
concentration  is  less  than  5.0  percent. 

(ii)  Determine  the  quantity  of  material 
collected  with  the  isokinetic  sampler 
using  a  calibrated  fluorometer. 

(iii)  Calculate  and  record  the  mass 
concentration  as  C,»^,)  as  in  paragraph 
(d)(5)(ii)  of  this  section. 

(iv)  Remove  the  isokinetic  sampler 
from  the  wind  tunnel. 

(7)  Measure  the  aerosol  with  the 
candidate  sampler,  (i)  Install  the  test 
sampler  (or  portion  thereof)  in  the  wind 
timnel  with  the  sampler  inlet  opening 
centered  in  the  sampling  zone.  To  meet 
the  maximum  blockage  limit  of 
paragraph  (c)(1)  of  this  section  or  for 
convenience,  part  of  the  test  sampler 
may  be  positioned  external  to  the  wind 
tunnel  provided  that  neither  the 
geometry  of  the  sampler  nor  the  length 
of  any  connecting  tube  or  pipe  is 


altered.  Collect  particles  for  a  time 
period  such  that  the  relative  error  of  the 
measured  concentration  is  less  than  5.0 
percent. 

(ii)  Remove  the  test  sampler  from  the 
wind  tunnel. 

(iii)  Determine  the  quantity  of 
material  collected  with  the  test  sampler 
using  a  calibrated  fluorometer.  Calculate 
and  record  the  mass  concentration  for 
each  replicate  as: 

Equation  10 
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where: 

i  =  replicate  numhier; 

M,;.„d  =  mass  of  material  collected  with  the 

candidate  sampler: 

Q  =  candidate  sampler  volumetric  flow  rate; 

and 

t  =  sampling  time. 
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(iv)(A)  Calculate  and  record  the       , 
sampling  effectiveness  of  the  candidate 
sampler  as; 

Equation  11 


£(,  =  -^xlOO% 

^i«K') 
where: 
i  =  replicate  number. 

(B)  If  a  single  isokinetic  sampler  is 
used  for  the  determination  of  particle 
mass  concentration,  replace  C,«xi)  with 

(8)  Replicate  measurements  and 
calculation  of  mean  sampling 
effectiveness,  (i)  Repeat  steps  in 
paragraphs  {d)(5)  through  (d)(7)  of  this 
section,  as  appropriate,  to  obtain  a 
minimum  of  three  valid  replicate 
measurements  of  sampling 
effectiveness. 

(ii)  Calculate  and  record  the  average 
sampling  effectiveness  of  the  test 
saiftpler  for  the  particle  size  as: 

Equation  12 
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where: 

i  =  replicate  number  and 

n  =  number  of  replicates. 

(iii)  Sampling  effectiveness  precision. 
(A)  Calculate  and  record  the  coefficient 
of  variation  for  the  replicate  sampling 
effectiveness  measurements  of  the  test 
sampler  as: 

Equation  13 


CV^=. 


. 

1 
n 

r-    y 

S4, 

i:^(.) 

1=1 

^r=l           ) 

-1x100% 


where: 

i  =  replicate  number,  and 

n  =  number  of  replicates. 

(B)  If  the  value  of  CVe  exceeds  10 
percent,  the  test  run  (steps  in 
paragraphs  (d)(2)  through  (d)(8)  of  this 
section)  must  be  repeated  until  an 
acceptable  value  is  obtained. 

(9J  Repeat  steps  in  paragraphs  (d)(2) 
through  (d)(8)  of  this  section  until  the 
sampling  effectiveness  has  been 
measured  for  all  particle  sizes  specified 
in  Table  F-2  of  this  subpart. 

(10)  Repeat  steps  in  paragraphs  (d)(1) 
through  (d)(9)  of  this  section  until  tests 
have  been  successfully  conducted  for 
both  wind  speeds  of  2  km/hr  and  24 
km/hr. 

(e)  Ckilculations — (1)  Graphical 
treatment  of  effectiveness  data.  For  each 
wind  speed  given  in  Table  F-2  of  this 


subpart,  plot  the  particle  average 
sampling  effectiveness  of  the  candidate 
sampler  as  a  function  of  aerodynamic 
particle  diameter  (Dae)  on  semi- 
logarithmic  graph  paper  where  the 
aerodynamic  particle  diameter  is  the 
particle  size  established  by  the 
parameters  of  the  VOAG  in  conjunction 
with  the  known  particle  density. 
Construct  a  best-fit,  smooth  curve 
through  the  data  by  extrapolating  the 
sampling  effectiveness  curve  through 
100  percent  at  an  aerodynamic  particle 
size  of  0.5  |im  and  ^percent  at  an 
aerodynamic  particle  size  of  10  p.m. 
Correction  for  the  presence  of  multiplets 
shall  be  performed  using  the  techniques 
presented  by  Marple,  et  al  (1987).  This 
multiplet-corrected  effectiveness  ciuve 
shall  be  used  for  all  remaining 
calculations  in  this  paragraph  (e). 

(2)  Outpoint  determination.  For  each 
wind  speed  determine  the  sampler  Dpso 
cutpoint  defined  as  the  aerodynamic 
particle  size  corresponding  to  50 
percent  effectiveness  from  the  multiplet 
corrected  smooth  curve. 

(3)  Expected  mass  concentration 
calculation.  For  each  wind  speed, 
calculate  the  estimated  mass 
concentration  measurement  for  the  test 
sampler  under  each  particle  size 
distribution  (Tables  F-4,  F-5,  and  F-6  of 
this  subpart)  and  compare  it  to  the  mass 
concentration  predicted  for  the 
reference  sampler  as  follows: 

(i)  Determine  the  value  of  corrected 
effectiveness  using  the  best-fit. 
multiplet-corrected  curve  at  each  of  the 
particle  sizes  specified  in  the  first 
column  of  Table  F-4  of  this  subpart. 
Record  each  corrected  effectiveness 
value  as  a  decimal  between  0  and  1  in 
coliunn  2  of  Table  F-4  of  this  subpart. 

(ii)  Calculate  the  interval  estimated 
mass  concentration  measurement  by 
multiplying  the  values  of  corrected 
effectiveness  in  column  2  by  the  interval 
mass  concentration  values  in  column  3 
and  enter  the  products  in  column  4  of 
Table  F-4  of  this  subpart. 

(iii)  Calculate  the  estimated  mass 
concentration  measurement  by 
summing  the  values  in  colujim  4  and 
entering  the  total  as  the  estimated  mass 
concentration  measurement  for  the  test 
sampler  at  the  bottom  of  column  4  of 
Table  F-4  of  this  subpart. 

(iv)  Calculate  the  estimated  mass 
concentration  ratio  between  the 
candidate  method  and  the  reference 
method  as: 

Equation  14 


^^«) 
where: 


Ccimdicsn  =  estimated  mass  concentration 
measurement  for  the  test  sampler,  Jig'm':  and 
C,T(ic»i  =  estimated  mass  concentration 
measurement  for  the  reference  sampler,  \tg/ 
m-'  (calculated  for  the  reference  sampler  and 
specified  at  the  bottom  of  column  7  of  Table 
F-4  of  this  subpart). 

(v)  Repeat  steps  in  paragraphs  (e)  (1) 
through  (e)(3)  of  this  section  for  Tables 
F-5  and  F-6  of  this  subpart. 

(f)  Evaluation  of  test  results.  The 
candidate  method  passes  the  wind 
tunnel  effectiveness  test  if  the  Re  value 
for  each  wind  speed  meets  the 
specification  in  Table  F-1  of  this  subpart 
for  each  of  the  three  particle  size 
distributions, 

§  53.63    Test  procedure:  Wind  tunr>el  inlet 
aspiration  test 

(a)  Overview.  This  test  applies  to  a 
candidate  sampler  which  differs  from 
the  reference  method  sampler  only  with 
respect  to  the  design  of  the  inlet,  the 
purpose  of  this  test  is  to  ensure  that  the 
aspiration  of  a  Class  II  candidate 
sampler  is  such  that  it  representatively 
extracts  an  ambient  aerosol  at  elevated 
wind  speeds.  This  wind  tunnel  test  uses 
a  single-sized,  liquid  aerosol  in 
conjunction  with  wind  speeds  of  2  km/ 
hr  and  24  km/hr.  The  test  atmosphere 
concentration  is  alternately  measured 
with  the  candidate  sampler  and  a 
reference  method  device,  both  of  which 
are  operated  without  the  2.5-micron 
fractionation  device  inst2dled ,  The  test 
conditions  are  summarized  in  Table  F- 

2  of  this  subpart  (under  the  heading  of 
'wind  tiinnel  inlet  aspiration  test").  The 
candidate  sampler  must  meet  or  exceed 
the  acceptance  criteria  given  in  Table  F- 
1  of  this  subpwjrt. 

(b)  Technical  definition.  Relative 
aspiration  is  the  ratio  (expressed  as  a 
percentage)  of  the  aerosol  mass 
concentration  measured  by  the 
candidate  sampler  to  that  measured  by 
a  reference  method  sampler. 

(c)  Facilities  and  equipment  required. 
The  facilities  and  equipment  are 
identical  to  those  required  for  the  full 
wind  tunnel  test  (§  53.62(c)). 

(d)  Setup.  The  candidate  and 
reference  method  samplers  shall  be 
operated  with  the  PM^.?  fractionation 
device  removed  from  the  flow  path 
throughout  this  entire  test  procedure. 
Modifications  to  acconunodate  this 
requirement  shall  be  limited  to  removal 
of  the  fractionator  and  insertion  of  the 
filter  holder  directly  into  the  downtube 
of  the  inlet. 

(e)  Test  procedure — (1)  Establish  the 
wind  tunnel  test  atmosphere.  Follow  the 
procedures  in  §  53.62(d)(1)  through 
(d)(4)  to  establish  a  test  atmosphere  for 
one  of  the  two  wind  speeds  specified  in 
Table  F-2  of  this  subpart. 
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(2)  Measure  the  aerosol  concentration 
with  the  reference  sampler,  (i)  Install  the 
reference  sampler  {or  portion  thereoO  in 
the  wind  tunnel  with  the  sampler  inlet 
opening  centered  in  the  Scimpling  zone. 
To  meet  the  maximum  blockage  limit  of 
§  53.62(c)(l]  or  for  convenience,  part  of 
the  test  sampler  may  be  positioned 
external  to  the  wind  tunnel  provided 
that  neither  the  geometry  of  the  sampler 
nor  the  length  of  any  connecting  tube  or 
pipe  is  altered.  Collect  particles  for  a 
time  period  such  that  the  relative  error 
of  the  measured  concentration  is  less 
than  5.0  percent. 

(ii)  Determine  the  quantity  of  material 
collected  with  the  reference  method 
sampler  using  a  calibrated  fluorometer. 
Calculate  and  record  the  mass 
concentration  as; 


Equation  15 


M. 


''*/{() 


«/(-) 


Qi. 
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(4)  Repeat  steps  in  paragraphs  (d)  (2) 
and  (d)(3)  of  this  section.  Alternately 
measure  the  tunnel  concentration  with 
the  reference  sampler  and  the  candidate 
sampler  until  four  reference  sampler 
and  three  candidate  sampler 
measurements  of  the  wind  tunnel 
concentration  are  obtained. 

(5)  Calculations,  (i)  Calculate  and 
record  aspiration  ratio  for  each 
candidate  sampler  run  as: 

Equation  17 


where: 

i  =  replicate  number; 

M„,  =  mass  of  matenal  collected  with  the 

reference  method  sampler; 

Q  =  reference  method  sampler  voliunetric 

flow  rate;  and 

t  =  sampling  time. 

(iii)  Remove  the  reference  method 
sampler  from  the  tunnel. 

(3)  Measure  the  aerosol  concentration 
v^ith  the  candidate  sampler,  (i)  Install 
the  candidate  sampler  (or  portion 
thereof)  in  the  wind  tunnel  with  the 
sampler  inlet  centered  in  the  sampling 
zone.  To  meet  the  maximum  blockage 
limit  of  §  53.62(c)(1)  or  for  convenience, 
part  of  the  test  sampler  may  be 
positioned  external  to  the  wind  tunnel 
provided  that  neither  the  geometry  of 
the  sampler  nor  the  length  of  any 
connecting  tube  or  pipe  is  altered. 
Collect  particles  for  a  time  period  such 
that  the  relative  error  of  the  measured 
concentration  is  less  than  5.0  percent. 

(ii)  Determine  the  quantity  of  material 
collected  with  the  candidate  sampler 
using  a  calibrated  fluorometer.  Calculate 
and  record  the  mass  concentration  as: 


Equation  16 
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where: 

i  =  replicate  number 

Mc««)  =  mass  of  material  collected  with  the 

candidate  sampler, 

Q  =  candidate  sampler  volumetric  flow  rate; 

and 

t  =  sampling  time. 

(iii)  Remove  the  candidate  sampler 
from  the  wind  tunnel. 


\0 
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where: 

i  =  replicate  number. 

(ii)  Calculate  and  record  the  mean 
aspiration  ratio  as: 

Equation  18 


A  = 


n 

.  1=1 
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where: 

i  =  replicate  number  and 

n  =  total  number  of  measurements  of 

aspiration  ratio. 

(iii)  Precision  of  the  aspiration  ratio. 
(A)  Calculate  and  record  the  precision  of 
the  aspiration  ratio  measurements  as  the 
coefficient  of  variation  as: 

Equation  19 


cv,= 
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where: 

i  =  replicate  number;  and 

n  =  total  number  of  measurements  of 

aspiration  ratio. 

(B)  If  the  value  of  CVa  exceeds  10 
percent,  the  entire  test  procedure  must 
be  repeated. 

(f)  Evaluation  of  test  results.  The 
candidate  method  passes  the  inlet 
aspiration  test  if  all  values  of  A  meet  the 
acceptance  criteria  specified  in  Table  F- 
1  of  this  subpeut. 

SS3.64    Test  procedure:  Static  fractionator 
test 

(a)  Overview.  This  test  applies  only  to 
those  candidate  methods  in  which  the 
sole  deviation  from  the  reference 
method  is  in  the  design  of  the  2.5- 
micron  fractionation  device.  The 
piupose  of  this  test  is  to  ensure  that  the 
fractionation  characteristics  of  the 
candidate  fractionator  are  acceptably 
similar  to  that  of  the  reference  method 
sampler.  It  is  recognized  that  various 
methodologies  exist  for  quantifying 


fractionator  effectiveness.  The  following 
cdhimonly-employed  techniques  are 
provided  for  purposes  of  guidance. 
Other  methodologies  for  determining 
sampler  effectiveness  may  be  used 
contingent  upon  prior  approval  by  the 
Agency. 

(1)  Wash-off  method.  Effectiveness  is 
determined  by  measuring  the  aerosol 
mass  deposited  on  the  candidate 
sampler's  after  filter  versus  the  aerosol 
mass  deposited  in  the  fractionator.  The 
material  deposited  in  the  fractionator  is 
recovered  by  washing  its  internal 
surfaces.  For  these  wash-off  tests,  a 
fluorometer  must  be  used  to  quantitate 
the  aerosol  concentration.  Note  that  if 
this  technique  is  chosen,  the  candidate 
must  be  reloaded  with  coarse  aerosol 
prior  to  each  test  point  when 
reevaluating  the  curve  as  specified  in 
the  loading  test. 

(2)  Static  chamber  method. 
Effectiveness  is  determined  by 
measuring  the  aerosol  mass 
concentration  sampled  by  the  candidate 
sampler's  after  filter  versus  that  which 
exists  in  a  static  chamber.  A  calibrated 
fluorometer  shall  be  used  to  quantify  the 
collected  aerosol  deposits.  The  aerosol 
concentration  is  calculated  as  the 
measured  aerosol  mass  divided  by  the 
sampled  air  volume. 

(3)  Divided  flow  method.  Effectiveness 
is  determined  by  comparing  the  aerosol 
concentration  upstream  of  the  candidate 
sampler's  fractionator  versus  that 
concentration  which  exists  downstream 
of  the  candidate  fractionator.  These  tests 
may  utilize  either  fluorometry  or  a  real- 
time aerosol  measuring  device  to 
determine  the  aerosol  concentration. 

(b)  Technical  definition.  Effectiveness 
under  static  conditions  is  the  ratio 
(expressed  as  a  percentage)  of  the  mass 
concentration  of  psirticles  of  a  given  size 
reaching  the  sampler  filter  to  the  mass 
concentration  of  particles  of  the  same 
size  existing  in  the  test  atmosphere. 

(c)  Facilities  and  equipment 
required — (1)  Aerosol  generation. 
Methods  for  generating  aerosols  shall  be 
identical  to  those  prescribed  in 

§  53.62(c)(2). 

(2)  Particle  delivery  system. 
Acceptable  apparatus  for  delivering  the 
generated  aerosols  to  the  candidate 
fractionator  is  dependent  on  the 
effectiveness  measurement  methodology 
and  shall  be  defined  as  follows: 

(i)  Wash-off  test  apparatus.  The 
aerosol  may  be  delivered  to  the 
candidate  fractionator  through  direct 
piping  (with  or  without  an  in-line 
mixing  chamber).  Validation  particle 
size  and  quality  shall  be  conducted  at  a 
point  directly  upstream  of  the 
fractionator. 


loaoo 
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(ii)  Static  chamber  test  apparatus. 
The  aerosol  shall  be  introduced  into  a 
chamber  and  sufficiently  mixed  such 
that  the  aerosol  concentration  within 
the  chamber  is  spatially  uniform.  The 
chamber  must  be  of  sufficient  size  to 
house  at  least  foiu  total  filter  samplers 
in  addition  to  the  inlet  of  the  candidate 
method  size  fractionator.  Validation  of 
particle  size  and  quality  shall  be 
conducted  on  representative  aerosol 
samples  extracted  from  the  chamber. 

(iii)  Divided  flow  test  apparatus.  The 
apparatus  shall  allow  the  aerosol 
concentration  to  be  measuired  upstream 
and  downstream  of  the  fractionator.  The 
aerosol  shall  be  delivered  to  a  manifold 
with  two  symmetrical  branching  legs. 
One  of  the  legs,  referred  to  as  the  bypass 
leg.  shall  allow  the  challenge  aerosol  to 
pass  unfractionated  to  the  detector.  The 
other  leg  shall  accommodate  the 
fractionation  device. 

(3)  Particle  concentration 
measurement — (i)  Fluorometry.  Refer  to 
§  53.62(c)(7). 

(ii)  Number  concentration 
measurement.  A  number  covmting 
particle  sizer  may  be  used  in 
conjunction  with  the  divided  flow  test 
apparatus  in  lieu  of  fluorometric 
measurement.  This  device  must  have  a 
minimum  range  of  1  to  10  jim.  a 
resolution  of  0.1  jun.  and  an  accuracy  of 
0.15  fun  such  that  primary  particles  may 
be  distinguished  from  multiplets  for  all 
test  aerosols.  The  measurement  of 
niunber  concentration  shall  be 
accomplished  by  integrating  the  primary 
particle  peak. 

(d)  Setup — (1)  flexnove  the  inlet  and 
downtube  from  the  candidate 
fractionator.  All  tests  procedures  shall 
be  conducted  with  the  inlet  and 
downtube  removed  from  the  candidate 
sampler. 

(2)  Surface  treatment  of  the 
fractionator.  Rinsing  aluminum  surfaces 
with  alkaline  solutions  has  been  foimd 
to  adversely  affect  subsequent 
fluorometric  quantitation  of  aerosol 
mass  dep>osit8.  If  wash-off  tests  are  to  be 
used  for  quantifying  aerosol  penetration, 
internal  surfaces  of  the  fractionator  must 
first  be  plated  with  electroless  nickel. 
Specifications  for  this  plating  are 
specified  in  Society  of  Automotive 
Engineers  Aerospace  Material 
Specification  (SAE  AMS)  2404C, 
Electroless  Nickel  Plating  (Reference  3 
in  Appendix  A  of  Subpart  F). 

(e)  Test  procedure:  Wash-off 
method — (1)  Clean  the  candidate 
sampler.  Note:  The  procedures  in  this 
step  may  be  omitted  if  this  test  is  being 
used  to  evaluate  the  fractionator  after 
being  loaded  as  specified  in  §  53.65. 

(i)  Clean  and  dry  the  internal  surfaces 
of  the  candidate  sampler. 


(ii)  Prepare  the  internal  fractionator 
surfaces  in  strict  accordance  with  the 
operating  instructions  specified  in  the 
sampler's  operating  manual  referred  to 
in  section  7.4.18  of  40  CFR  part  50. 
Appendix  L. 

(2)  Generate  aerosol.  Follow  the 
procedures  for  aerosol  generation 
prescribed  in  §  53.62(d)(2). 

(3)  Verify  the  quality  of  the  test 
aerosol.  Follow  the  procedures  for 
verification  of  test  aerosol  size  and 
quality  prescribed  in  §  53.62(d)(4). 

(4)  Determine  effectiveness  for  the 
particle  size  being  produced,  (i)  Collect 
particles  downstream  of  the  fractionator 
on  an  appropriate  filter  over  a  time 
period  such  that  the  relative  error  of  the 
fluorometric  measurement  is  less  than 
5.0  percent. 

(ii)  Determine  the  quantity  of  material 
collected  on  tbe  after  filter  of  the 
candidate  method  using  a  calibrated 
fluorometer.  Calculate  and  record  the 
aerosol  mass  concentration  for  the 
sampler  filter  as: 

Equation  20 
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where: 

i  =  replicate  number; 

Mc>nd  =  mass  of  material  collected  with  the 
candidate  sampler: 

Q  =  candidate  sampler  volumetric  flowrate; 
and 
t  =  sampling  time. 

(iii)  Wash  all  interior  surfaces 
upstream  of  the  filter  and  determine  the 
quantity  of  material  collected  using  a 
calibrated  fluorometer.  Calculate  and 
record  the  fluorometric  mass 
concentration  of  the  sampler  wash  as: 

Equation  21 
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where: 

i  =  replicate  number. 

Mwuh  =  mass  of  material  washed  from  the 

interior  surfaces  of  the  frBCtionator: 

Q  =  candidate  sampler  volumetric  flowrate; 

and 

t  =  sampling  time. 

(iv)  Calculate  and  record  the  sampling 
effectiveness  of  the  test  sampler  for  this 
particle  size  as: 

Equation  22 
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(v)  Repeat  steps  in  paragraphs  (e)(4)  of 
this  section,  as  appropriate,  to  obtain  a 
minimum  of  three  replicate 
measurements  of  sampling 
effectiveness.  Note:  The  procedures  for 
loading  the  candidate  in  §  53  65  must  be 
repeated  between  repetitions  if  this  test 
is  being  used  to  evaluate  the  fractionator 
after  being  loaded  as  specified  in 
§53.65. 

(vi)  Calculate  and  record  the  average 
sampling  effectiveness  of  the  test 
sampler  as: 

Equation  23 
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where: 

i  =  replicate  number;  and 

n  =  number  of  replicates. 

(vii)(A)  Calculate  and  record  the 
coefficient  of  variation  for  the  replicate 
sampling  effectiveness  measurements  of 
the  test  sampler  as: 

Equation  24 


where: 

i  =  replicate  number. 
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where: 

i  =  replicate  number  and 
n  =  total  number  of  measurements. 

(B)  If  the  value  of  CVe  exceeds  10 
percent,  then  steps  in  paragraphs  (e)  (2) 
through  (e)(4)  of  this  section  must  be 
repeated. 

(5)  Repeat  steps  in  paragraphs  (e)  (1) 
through  (e)(4)  of  this  section  for  each 
particle  size  specified  in  Table  F-2  of 
this  subpart. 

(f)  Test  procedure:  Static  chamber 
method — (1)  Generate  aerosol.  Follow 
the  procedures  for  aerosol  generation 
prescribed  in  §  53.62(d)(2). 

(2)  Verify  the  quality  of  the  test 
aerosol.  Follow  the  procedures  for 
verification  of  test  aerosol  size  and 
quality  prescribed  in  §  53.62(d)(4). 

(3)  Introduce  particles  into  chamber. 
Introduce  the  particles  into  the  static 
chamber  and  allow  the  particle 
concentration  to  stabilize. 

(4)  Install  and  operate  the  candidate 
sampler's  fractionator  and  its  after- filter 
and  at  least  four  total  filters,  (i)  Install 
the  fractionator  and  an  array  of  foiu  or 
more  equally  spaced  total  filter  samplers 
such  that  the  total  filters  surround  and 
are  in  the  same  plane  as  the  inlet  of  the 
fractionator. 

(ii)  Simultaneously  collect  particles 
onto  appropriate  filters  with  the  total 
filter  samplers  and  the  fractionator  for  a 
time  period  such  that  the  relative  error 
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of  the  measured  concentration  is  less 
than  5.0  percent. 

(5)  Calculate  the  aerosol  spatial 
uniformity  in  the  chamber,  (i)  Determine 
the  quantity  of  material  collected  with 
each  total  filter  sampler  in  the  array 
using  a  calibrated  fluorometer.  Calculate 
and  record  the  mass  concentration  for 
each  total  filter  sampler  as: 


Equation  25 
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where: 

i  =  replicate  number; 

i  =  total  filter  sampler  number: 

M«tti  =  mass  of  material  collected  with  the 

total  filter  sampler, 

Q  =  total  filter  sampler  volumetric  flowrate; 

and 

t  =  sample  time. 

(ii)  Calculate  and  record  the  mean 
mass  concentration  as: 


Equation  26 
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where; 

n  =  total  number  of  samplers; 
i  =  replicate  number,  and 
j  =  filter  sampler  number. 

(iii)  (A)  Calculate  and  record  the 
coefficient  of  variadon  of  the  total  mass 
concentration  as: 


Equation  27 
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where: 

i  =  replicate  number 

j  =  total  filter  sampler  number,  and 

n  =  number  of  total  filter  samplers. 

(B)  If  the  value  of  CV,o,ai  exceeds  10 
percent,  then  the  particle  concentration 
uniformity  is  unacceptable,  alterations 
to  the  static  chamber  test  apparatus 
must  be  made,  and  steps  in  paragraphs 
(f)(1)  through  (f)(5)  of  this  section  must 
be  repeated. 

(6)  Determine  the  effectiveness  of  the 
candidate  sampler,  (i)  Determine  the 
quantity  of  material  collected  on  the 
candidate  sampler's  after  filter  using  a 
calibrated  fluorometer.  Calculate  and 
record  the  mass  concentration  for  the 
candidate  sampler  as: 

Equation  28 
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where: 

i  =  replicate  number 

Mcmd  =  mass  of  material  collected  with  the 

candidate  sampler: 

Q  =  candidate  sampler  volumetric  flowrate; 

and 

t  =  sample  time. 

(ii)  Calculate  and  record  the  sampling 
effectiveness  of  the  candidate  sampler 
as: 

Equation  29 

('I       n 

where: 

i  =  replicate  number. 

(iii)  Repeat  step  in  paragraph  (f)(4) 
through  (f)(6)  of  this  section,  as 


appropriate,  to  obtain  a  minimum  of 
three  replicate  measurements  of 
sampling  effectiveness. 

(iv)  Calculate  and  record  the  average 
sampling  effectiveness  of  the  test 
sampler  as: 

Equation  30 
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where: 

i=  replicate  number. 

(v)(A)  Calculate  and  record  the 
coefficient  of  variation  for  the  replicate 
sampling  effectiveness  measurements  of 
the  test  sampler  as: 

Equation  31 


i^)-^i^(o 


cv,= 


I- 1 


n-1 


x  =  xlOO% 
£ 


where: 

i  =  replicate  number;  and 

n  =  nimiber  of  measurements  of  effectiveness. 

(B)  If  the  value  of  CVe  exceeds  10 
percent,  then  the  test  run  (steps  in 
paragraphs  (f)(2)  through  (f)(6)  of  this 
section)  is  unacceptable  and  must  be 
repeated. 

(7)  Repeat  steps  in  paragraphs  (0(1) 
through  (f)(6)  of  this  section  for  each 
particle  size  specified  in  Table  F-2  of 
this  subpart. 

(g)  Test  procedure:  Divided  flow 
method — (1)  Generate  calibration 
aerosol.  Follow  the  procedures  for 
aerosol  generation  prescribed  in 
§53.62(d)(2}. 


(2)  Verify  the  quality  of  the  calibration 
aerosol.  Follow  the  procedures  for 
verification  of  calibration  aerosol  size 
and  quality  prescribed  in  §  53.62(d)(4). 

(3)  Introduce  aerosol.  Introduce  the 
calibration  aerosol  into  the  static 
chamber  and  allow  the  particle 
concentration  to  stabilize. 

(4)  Validate  that  transport  is  equal  for 
the  divided  flow  option,  (i)  With 
fluorometry  as  a  detector: 

(A)  Install  a  total  filter  on  each  leg  of 
the  divided  flow  apparatus. 

(B)  Collect  particles  simultaneously 
through  both  legs  at  16.7  L/min  onto  an 
appropriate  filter  for  a  time  period  such 
that  the  relative  error  of  the  measured 
concentration  is  less  than  5.0  percent. 

(C)  Determine  the  quantity  of  material 
collected  on  each  filter  using  a 
calibrated  fluorometer.  Calculate  and 
record  the  mass  concentration  measured 
in  each  leg  as: 

Equation  32 
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where: 

i  =  replicate  number, 

M  =  mass  of  material  collected  with  the  total 

filter;  and 

Q  =  candidate  sampler  volumetric  flowrate. 

(D)  Repeat  steps  in  paragraphs 
(g)(4)(i)(A)  through  (g)(4)(i)(C)  of  diis 
section  imtil  a  minimum  of  three 
replicate  measurements  are  performed. 

(ii)  With  a  number  counting  device 
such  as  an  aerosol  detector: 

(A)  Remove  all  flow  obstructions  from 
the  flow  paths  of  the  two  legs. 
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(B)  Quantify  the  aerosol  concentration 
of  the  primary  particles  in  each  leg  of 
the  apparatus. 

(C)  Repeat  steps  in  paragraphs 
(g)(4)(ii)(A)  through  (g)(4)(ii)(B)  of  this 
section  until  a  minimum  of  three 
replicate  measurements  are  performed. 

tiii)  (A)  Calculate  the  mean 
concentration  and  coefficient  of 
variation  as: 


Equation  33 


C  = 


1=1 


Equation  34 


CV  = 


(ii)  With  a  number  coimting  device  as 
a  detector: 

(A)  Install  the  particle  size 
fractionator  into  one  of  the  legs  of  the 
divided  flow  apparatus. 

(B)  Quandfy  and  record  the  aerosol 
number  concentration  of  the  primary 
particles  passing  through  the 
fractionator  as  Ccukkd' 

(C)  Divert  the  flow  from  the  leg 
containing  the  candidate  fractionator  to 
the  bypass  leg.  Allow  sufficient  time  for 
the  aerosol  concentration  to  stabilize. 

(D)  Quantify  and  record  the  aerosol 
number  concentration  of  the  primary 
particles  passing  through  the  bypass  leg 

as  Ctoui(i)- 

(iii)  Calculate  and  record  sampling 
effectiveness  of  the  candidate  sampler 
as: 

Equation  37 


n-1 


x  =  xlOO% 
C 


where: 

i  =  replicate  number;  and 

n  =  number  of  replicates. 

(B)  If  the  measured  mean 
concentrations  through  the  two  legs  do 
not  agree  within  5  percent,  then 
adjustments  may  be  made  in  the  setup, 
and  this  step  must  be  repeated. 

(5)  Determine  effectiveness. 
Determine  the  sampling  effectiveness  of 
the  test  sampler  with  the  inlet  removed 
by  one  of  the  following  procedures: 

(i)  With  fluorometry  as  a  detector. 

(A)  Prepare  the  divided  flow 
apparatus  for  particle  collection.  Install 
a  total  filter  into  the  bypass  leg  of  the 
divided  flow  apparatus.  Install  the 
particle  size  fractionator  with  a  total 
filter  placed  immediately  downstream 
of  it  into  the  other  leg. 

(B)  Collect  particles  simultaneously 
through  both  legs  at  16.7  L/min  onto 
appropriate  filters  for  a  time  period  such 
that  the  relative  error  of  the  measured 
concentration  is  less  than  5.0  percent. 

(C)  Determine  the  quantity  of  material 
collected  on  each  filter  using  a 
calibrated  fluorometer.  Calculate  and 
record  the  mass  concentration  measured 
by  the  total  filter  and  that  measiu«d 
after  penetrating  through  the  candidate 
fractionator  as  follows: 


Equation  35 


M 
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Equation  36 
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where: 

i  =  replicate  number. 


(■)      c 

where: 

i  =  replicate  number. 

(6)  Repeat  step  in  paragraph  (g)(5)  of 
this  section,  as  appropriate,  to  obtain  a 
minimum  of  three  replicate 
measurements  of  sampling 
effectiveness. 

(7)  Calculate  the  mean  and  coefficient 
of  variation  for  replicate  measurements 
of  effectiveness,  (i)  Calculate  and  record 
the  mean  sampling  effectiveness  of  the 
candidate  sampler  as: 

Equation  38 


-{') 


£  = 


i=l 


where: 

i  =  replicate  number. 

(ii)(A)  Calculate  and  record  the 
coefficient  of  variation  for  the  replicate 
sampling  effectiveness  measurements  of 
the  candidate  sampler  as: 

Equation  39 


t^AU, 


CV£    = 


I  i=l 


vl=l 


«-l 


■X-=rXlOO% 

£ 


where: 

i  =  replicate  number,  and 


n  =  Diunber  of  replicates. 

(B)  If  the  coefficient  of  variation  is  not 
less  than  10  percent,  then  the  test  run 
must  be  repeated  (steps  in  paragraphs 
(g)(1)  through  (g)(7)  of  this  section). 

(8)  Repeat  steps  in  paragraphs  (g)(1) 
through  (g)(7)  of  this  section  for  each 
particle  size  specified  in  Table  F-2  of 
this  subpart. 


(h)  Ca7cu7at7ons— (1)  Treatment  of 
multiplets.  For  all  measiuements  made 
by  fluorometric  analysis,  data  shall  be 
corrected  for  the  presence  of  multiplets 
as  described  in  §  53.62(f)(1)-  Data 
collected  using  a  real-time  device  (as 
described  in  paragraph  (c)(3)(ii))  of  this 
section  will  not  require  multiplet 
correction. 

(2)  Cutpoint  determination.  For  each 
wind  speed  determine  the  sampler  Dpso 
cutpoint  defined  as  die  aerodynamic 
particle  size  corresponding  to  50 
percent  effectiveness  from  the  multiplet 
corrected  smooth  curve. 

(3)  Graphical  analysis  and  numerical 
integration  with  ambient  distributions. 
Follow  the  steps  outiined  in 

§  53.62(e)(3)  timiugh  (e)(4)  to  calculate 
the  estimated  concentration 
measurement  ratio  between  the 
candidate  sampler  and  a  reference 
method  sampler. 

(i)  Test  evaluation.  The  candidate 
method  passes  the  static  fractionator  test 
if  the  values  of  Re  and  Dpso  for  each 
distribution  meets  the  specifications  in 
Table  F-1  of  this  subpart. 

§  S3.6S    Test  procedure:  Loading  test 

(a)  Overview  (1)  The  loading  tests  are 
designed  to  quantify  any  appreciable 
changes  in  a  candidate  method 
sampler's  performance  as  a  function  of 
coarse  aerosol  collection.  The  candidate 
sampler  is  exposed  to  a  mass  of  coarse 
aerosol  equivalent  to  sampling  a  mass 
concentration  of  150  ng/m'  over  the 
time  period  that  the  manufacturer  has 
specified  between  periodic  cleaning. 
After  loading,  the  candidate  sampler  is 
then  evaluated  by  performing  the  test  in 
§  53.62  (full  wind  tunnel  test),  §  53.63 
(wind  tuimel  inlet  aspiration  test),  or 

§  53.64  (static  fractionator  test).  If  the 
acceptance  criteria  are  met  for  this 
evaluation  test,  then  the  candidate 
sampler  is  approved  for  multi-day 
sampling  with  the  periodic  maintenance 
schedule  as  specified  by  the  candidate 
method.  For  example,  if  the  candidate 
sampler  passes  the  reevaluation  tests 
following  loading  with  an  aerosol  mass 
equivalent  to  sampling  a  150  j,^/m^ 
aerosol  continuously  for  7  days,  then 
the  sampler  is  approved  for  7  day  field 
operation  before  cleaning  is  required. 

(b)  Technical  definition.  Effectiveness 
after  loading  is  the  ratio  (expressed  as  a 
percentage)  of  the  mass  concentration  of 
particles  of  a  given  size  reaching  the 
sampler  filter  to  the  mass  concentration 
of  particles  of  the  same  size  approaching 
the  sampler. 

(c)  Facilities  and  equipment 
required — (1)  Particle  delivery  system. 
The  particle  delivery  system  shall 
consist  of  a  static  chamber  or  a  low 
velocity  wind  tunnel  having  a 
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sufficiently  large  cross-sectional  area 
such  that  the  test  sampler,  or  portion 
thereof,  may  be  installed  in  the  test 
section.  At  a  minimum,  the  system  must 
have  a  sufficiently  large  cross  section  to 
house  the  candidate  sampler  inlet  as 
well  as  a  collocated  isokinetic  nozzle  for 
measuring  total  aerosol  concentration. 
The  mean  velocity  in  the  test  section  of 
the  static  chamber  or  wind  tunnel  shall 
not  exceed  2  km/hr. 

(2)  Aerosol  generation  equipment.  For 
purposes  of  these  tests,  the  test  aerosol 
shall  be  produced  from  commercially 
available,  bulk  Arizona  road  dust.  To 
provide  direct  interlaboratory 
comparability  of  sampler  loading 
characteristics,  the  bulk  dust  is 
specified  as  0-10  mjd  ATD  available 
from  Powder  Technology  Incorporated 
(Bumsville,  MN).  A  fluidized  bed 
aerosol  generator.  Wright  dust  feeder,  or 
sonic  nozzle  shall  be  used  to  efficiently 
deagglomerate  the  bulk  test  dust  and 
transform  it  into  an  aerosol  cloud.  Other 
dust  generators  may  be  used  contingent 
upon  prior  approval  by  the  .Agency. 

(3)  Isokinetic  sampler.  Mean  aerosol 
concentration  within  the  static  chamber 
or  wind  tunnel  shall  be  established 
using  a  single  isokinetic  sampler 
containing  a  preweighed  high-efficiency 
total  filter. 

(4)  Analytic  balance.  An  analytical 
balance  shall  be  used  to  determine  the 
weight  of  the  total  filter  in  the  isokinetic 
sampler.  The  precision  and  accuracy  of 
this  device  shall  be  such  that  the 
relative  measurement  error  is  less  than 
5.0  percent  for  the  difference  between 
the  initial  and  final  weight  of  the  total 
filter.  The  identical  analytic  balance 
shall  be  used  to  perform  both  initial  and 
final  weighing  of  the  total  filter. 

(d)  Test  procedure.  (1)  Calculate  and 
record  the  target  time  weighted 
concentration  of  Arizona  road  dust 
which  is  equivalent  to  exposing  the 
sampler  to  an  environment  of  150  |ig/m^ 
over  the  time  between  cleaning 
specified  by  the  candidate  sampler's 
operations  manual  as: 

Equation  40 

Target  TWC  =  150  fjg/m^  x  l 

where: 

t  =  the  number  of  hours  specified  by  the 

candidate  method  prior  to  periodic  cleaning. 

(2)  Clean  the  candidate  sampler,  (i) 
Clean  and  dry  the  internal  surfaces  of 
the  candidate  sampler. 

(ii)  Prepare  the  internal  surfaces  in 
strict  accordance  with  the  operating 
manual  referred  to  in  section  7.4.18  of 
40  CFR  part  50,  Appendix  L. 

(3)  Determine  the  preweight  of  the 
filter  that  shall  be  used  in  the  isokinetic 
sampler.  Record  this  value  as  InitWt. 


(4)  Install  the  candidate  sampler's 
inlet  and  the  isokinetic  sampler  within 
the  test  chamber  or  wind  tunnel. 

(5)  Generate  a  dust  cloud,  (i)  Generate 
a  dust  cloud  composed  of  Arizona  test 
dust. 

(ii)  Introduce  the  dust  cloud  into  the 
chamber. 

(iii)  Allow  sufficient  time  for  the 
particle  concentration  to  become  steady 
within  the  chamber. 

(6)  Sample  aerosol  with  a  total  filter 
and  the  candidate  sampler,  (i)  Sample 
the  aerosol  for  a  time  sufficient  to 
produce  an  equivalent  TWC  equal  to 
that  of  the  target  TWC  ±15  percent. 

(ii)  Record  the  sampling  time  as  t. 

(7)  Determine  the  time  weighted 
concentration,  (i)  Determine  the 
postweight  of  the  isokinetic  sampler's 
total  filter. 

(ii)  Record  this  value  as  FinalWt. 
(iii)  Calculate  and  record  the  TWC  as: 

Equation  41 


Q 


where: 

Q  =  the  flow  rate  of  the  candidate  method. 

(iv)  If  the  value  of  TWC  deviates  from 
the  target  TWC  ±15  percent,  then  the 
loaded  mass  is  unacceptable  and  the 
entire  test  procedure  must  be  repeated. 

(8)  Determine  the  candidate  sampler's 
effectiveness  after  loading.  The 
candidate  sampler's  effectiveness  as  a 
function  of  particle  aerodynamic 
diameter  must  then  be  evaluated  by 
performing  the  test  in  §  53.62  (full  wind 
tunnel  test).  A  sampler  which  fits  the 
category  of  inlet  deviation  in 
§  53.60(e)(1)  may  opt  to  perform  the  test 
in  §  53.63  (inlet  aspiration  test)  in  lieu 
of  the  full  wind  tunnel  test.  A  sampler 
which  fits  the  category  of  firactionator 
deviation  in  §  53.60(e)(2)  may  opt  to 
perform  the  test  in  §  53.64  (static 
fractionator  test)  in  lieu  of  the  full  wind 
t\iimel  test. 

(e)  Test  results.  If  the  candidate 
sampler  meets  the  acceptance  criteria 
for  the  evaluation  test  performed  in 
paragraph  (d)(8)  of  this  section,  then  the 
candidate  sampler  passes  this  test  with 
the  stipulation  that  the  sampling  train 
be  cleaned  as  directed  by  and  as 
frequently  as  that  specified  by  the 
candidate  sampler's  operations  manual. 

|53l66    Test  procedura:  Votatiitty  test 

(a)  Overview.  This  test  is  designed  to 
ensure  that  the  candidate  method's 
losses  due  to  volatility  when  sampling 
semi-volatile  ambient  aerosol  v«rill  be 
comparable  to  that  of  a  federal  reference 
method  sampler.  This  is  accomplished 
by  challenging  the  candidate  sampler 
with  a  polydisperse,  semi-volatile  liquid 


aerosol  in  three  distinct  phases.  During 
phase  A  of  this  test,  the  aerosol  is 
elevated  to  a  steady-state,  test-specified 
mass  concentration  and  the  sample 
filters  are  conditioned  and  preweighed. 
In  phase  B,  the  challenge  aerosol  is 
simultaneously  sampled  by  the 
candidate  method  sampler  and  a 
reference  method  sampler  onto  the 
preweighed  filters  for  a  specified  time 
period.  In  phase  C  (the  blow-off  phase), 
aerosol  and  aerosol-vapor  free  ait  is 
sampled  by  the  samplers  for  an 
additional  time  period  to  partially 
volatilize  the  aerosol  on  the  filters.  The 
candidate  sampler  passes  the  volatility 
test  if  the  acceptance  criteria  presented 
in  Table  F-1  of  this  subpart  are  met  or 
exceeded. 

(b)  Technical  definitions.  (1)  Residual 
mass  (RM)  is  defined  as  the  weight  of 
the  filter  after  the  blow-off  phase 
subtracted  from  the  initial  weight  of  the 
filter. 

(2)  Corrected  residual  mass  (CRM)  is 
defined  as  the  residual  mass  of  the  filter 
from  the  candidate  sampler  multiplied 
by  the  ratio  of  the  reference  method 
flow  rate  to  the  candidate  method  flow 
rate. 

(c)  Facilities  and  equipment 
required — (1)  Environmental  chamber. 
Because  the  natiue  of  a  volatile  aerosol 
is  greatly  dependent  upon 
environmental  conditions,  all  phases  of 
this  test  shall  be  conducted  at  a 
temperatiu^  of  22.0  ±  0.5  °C  and  a 
relative  humidity  of  40  ±  3  percent.  For 
this  reason,  it  is  strongly  advised  that  all 
weighing  and  experimental  apparatus  be 
housed  in  an  environmental  chamber 
capable  of  this  level  of  control. 

(2)  Aerosol  generator.  The  aerosol 
generator  shall  be  a  pressure  nebulizer 
operated  at  20  to  30  psig  (140  to  207 
kPa)  to  produce  a  polydisperse,  seml- 
voltile  aerosol  with  a  mass  median 
diameter  larger  than  1  ^m  and  smaller 
than  2.5  jim.  The  nebulized  liquid  shall 
be  A.C.S.  reagent  grade  glycerol  (CsHsO, 
FW  =  92.09.  CAS  56-81-5)  of  99.5 
percent  minimum  purity.  For  the 
purpose  of  this  test  the  accepted  mass 
median  diameter  is  predicated  on  the 
stable  aerosol  inside  the  internal 
chamber  and  not  on  the  aerosol 
emerging  from  the  nebulizer  nozzle. 
Aerosol  monitoring  and  its  stability  are 
described  in  (c)(3)  and  (c)(4)  of  this 
section. 

(3)  Aerosol  monitoring  equipment. 
The  evaporation  and  condensation 
dynamics  of  a  volatile  aerosol  is  greatly 
dependent  upon  the  vapor  pressure  of 
the  volatile  component  in  the  carrier 
gas.  The  size  of  an  aerosol  becomes 
fixed  only  when  an  equilibrium  is 
established  between  the  aerosol  and  the 
surrounding  vapor  therefore,  aerosol 
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size  measurement  shall  be  used  as  a 
surrogate  measure  of  this  equilibrium.  A 
suitable  instrument  with  a  range  of  0.3 
to  10  fim,  an  accuracy  of  0.5  jim,  and  a 
resolution  of  0.2  jim  (e.g.,  an  optical 
particle  sizer,  or  a  time-of-flight 
instrument)  shall  be  used  for  this 
purpose.  The  parameter  monitored  for 
stability  shall  be  the  mass  median 
instrument  measured  diameter  (i.e. 
optical  diameter  if  an  optical  particle 
counter  is  used).  A  stable  aerosol  shall 
be  defined  as  an  aerosol  with  a  mass 
median  diameter  that  has  changed  less 
than  0.25  jim  over  a  4  hoiu  time  period. 

(4)  Internal  chamber.  The  time 
required  to  achieve  a  stable  aerosol 
depends  upon  the  time  during  which 
the  aerosol  is  resident  with  the 
surrounding  air.  This  is  a  function  of  the 
internal  volume  of  the  aerosol  transport 
system  and  may  be  facilitated  by 
recirculating  the  challenge  aerosol.  A 
chamber  with  a  volume  of  0.5  m^  and 

a  recirculating  loop  (airflow  of 
approximately  500  cfm)  is 
recommended  for  this  purpose.  In 
addition,  a  baffle  is  recommended  to 
dissipate  the  jet  of  air  that  the 
recirculating  loop  can  create. 
Furthermore,  a  HEPA  filtered  hole  in 
the  wall  of  the  chamber  is  suggested  to 
allow  makeup  air  to  enter  the  chamber 
or  excess  air  to  exit  the  chamber  to 
maintain  a  system  flow  balance.  The 
concentration  inside  the  chamber  shall 
be  maintained  at  1  mg/m^  ±  20  percent 
to  obtain  consistent  and  significant  filter 
loading. 

(5)  Aerosol  sampling  manifold.  A 
manifold  shall  be  used  to  extract  the 
aerosol  from  the  area  in  which  it  is 
equilibrated  and  transport  it  to  the 
candidate  method  sampler,  the 
reference  method  sampler,  and  the 
aerosol  monitor.  The  losses  in  each  leg 
of  the  manifold  shall  be  equivalent  such 
that  the  three  devices  will  be  exposed  to 
an  identical  aerosol. 

(6)  Chamber  air  temperature 
recorders.  Minimum  range  15-25  °C, 
certified  accuracy  to  within  0.2  °C. 
resolution  of  0.1  °C.  Measurement  shall 
be  made  at  the  intake  to  the  sampling 
manifold  and  adjacent  to  the  weighing 
location. 

(7)  Chamber  air  relative  humidity 
recorders.  Minimum  range  30  -  50 
percent,  certified  accuracy  to  within  1 
percent,  resolution  of  0.5  percent. 
Measurement  shall  be  made  at  the 
intake  to  the  sampling  manifold  and 
adjacent  to  the  weighing  location. 

(8)  Clean  air  generation  system.  A 
source  of  aerosol  and  aerosol-vapor  free 
air  is  required  for  phase  C  of  this  test. 
This  clean  air  shall  be  produced  by 


filtering  air  through  an  absolute  (HEPA) 
filter. 

(9)  Balance.  Minimum  range  0  -  200 
mg,  certified  accuracy  to  within  10  ng, 
resolution  of  1  jig. 

(d)  Additional  filter  handling 
conditions.  (1)  Filter  handling.  Careful 
handling  of  the  filter  during  sampling, 
conditioning,  and  weighing  is  necessary 
to  avoid  errors  due  to  damaged  filters  or 
loss  of  collected  particles  from  the 
filters.  All  filters  must  be  weighed 
immediately  after  phase  A  dynamic 
conditioning  and  phase  C. 

(2)  Dynamic  conditioning  of  filters. 
Total  dynamic  conditioning  is  required 
prior  to  the  initial  weight  determined  in 
phase  A.  Dynamic  conditioning  refers  to 
pulling  clean  air  from  the  clean  air 
generation  system  through  the  filters. 
Total  dynamic  conditioning  can  be 
established  by  sequential  filter  weighing 
every  30  minutes  following  repetitive 
dynamic  conditioning.  The  filters  are 
considered  sufficiently  conditioned  if 
the  sequential  weights  are  repeatable  to 
±3  Jig. 

(3)  Static  charge.  The  following 
procedure  is  suggested  for  minimizing 
charge  effects.  Place  six  or  more 
Poloniimi  static  control  devices  (PSCD) 
inside  the  microbalance  weighing 
chamber,  (MWC).  Two  of  them  must  be 
placed  horizontally  on  the  floor  of  the 
MWC  and  the  remainder  placed 
vertically  on  the  back  wall  of  the  MWC. 
Taping  two  PSCD's  together  or  using 
double-sided  tape  will  help  to  keep 
them  from  falling.  Place  the  filter  Oiat  is 
to  be  weighed  on  the  horizontal  PSCDs 
facing  aerosol  coated  surface  up.  Close 
the  MWC  and  wait  1  minute.  Open  the 
MWC  and  place  the  filter  on  the  balance 
dish.  Wait  1  minute.  If  the  charges  have 
been  neutralized  the  weight  will 
stabilize  within  30-60  seconds.  Repeat 
the  procedure  of  neutralizing  charges 
and  weighing  as  prescribed  above 
several  tiires  (typically  2-4  times)  until 
consecutive  weights  will  differ  by  no 
more  than  3  micrograms.  Record  the  last 
measured  weight  and  use  this  value  for 
all  subsequent  calculations. 

(e)  Test  procedure — (1)  Phase  A  - 
Preliminary  steps,  (i)  Generate  a 
polydisperse  glycerol  test  aerosol. 

(ii)  Introduce  the  aerosol  into  the 
transport  system. 

(iii)  Monitor  the  aerosol  size  and 
concentration  until  stability  and  level 
have  been  achieved. 

(iv)  Condition  the  candidate  method 
sampler  and  reference  method  sampler 
filters  until  total  dynamic  conditioning 
is  achieved  as  specified  in  paragraph 
(d)(2)  of  this  section. 

(v)  Record  the  dynamically 
conditioned  weight  as  InitWtc  and 


InitWtr  where  c  is  the  candidate  method 
sampler  and  r  is  the  reference  method 
sampler. 

(2)  Phase  B  -  Aerosol  loading,  (i) 
Install  the  dynamically  conditioned 
filters  into  the  appropriate  samplers. 

(ii)  Attach  the  samplers  to  the 
manifold. 

(iii)  Operate  the  candidate  and  the 
reference  samplers  such  that  they 
simultaneously  sample  the  test  aerosol 
for  30  minutes. 

(3)  Phase  C  -  Blow-off.  (i)  Alter  the 
intake  of  the  samplers  to  sample  air 
from  the  clean  air  generation  system. 

(ii)  Sample  clean  air  for  one  of  the 
required  blow-off  time  durations  (1.  2,  3, 
and  4  hours). 

(iii)  Remove  the  filters  from  the 
samplers. 

(iv)  Weigh  the  filters  immediately  and 
record  this  weight,  FinalWtc  and 
FinalWtr,  where  c  is  the  candidate 
method  sampler  and  r  is  the  reference 
method  sampler. 

(v)  Calculate  the  residual  mass  for  the 
reference  method  sampler: 

Equation  4Ja 

RM^^^  =  {FinalWt,  -  IrutWt,) 

where: 

i  =  repetition  number  and 

j  =  blow-off  time  period. 

(vi)  Calculate  the  corrected  residual 
mass  for  the  candidate  method  sampler 
as; 

Equation  41b 

CRSf^^j^  =  {FinalWt,  -  InitWt, ) x  ^ 

where: 

i  =  reftetitioD  numt>er: 

j  =  blow-off  time  p>eriod; 

Qc  =  candidate  method  sampler  flow  rate, 

and 

Q,  =  reference  method  sampler  flow  rate. 

(4)  Repeat  steps  in  paragraph  (e)(1) 
through  (e)(3)  of  this  section  until  three 
repetitions  have  been  completed  for 
each  of  the  required  blow-off  time 
durations  (1,  2,  3,  and  4  hours). 

(f)  Calculations  and  analysis.  (1) 
Perform  a  linear  regression  with  the 
candidate  method  CRM  as  the 
dependent  variable  and  the  reference 
method  RM  as  the  independent  variable. 

(2)  Determine  the  following  regression 
parameters:  slope,  intercept,  and 
correlation  coefficient  (r). 

(g)  Test  results.  The  candidate  method 
passes  the  volatility  test  if  the  regression 
parameters  meet  the  acceptance  criteria 
specified  in  Table  F-1  of  this  subpart. 

Tables  to  Subpart  F  of  Part  53 


FoHpral  RpoistPr  /  Vnl.  62.  No.  138  /  Fridav.  Tulv  18,  1997  /  Rules  and  Regulations 


38827 


38826  Federal  Register  /  Vol.  62.  No.  138  /  Friday,  July  18.  1997  /  Rules  and  Regulations 


Table  F-1  .—Performance  Specifications  for  PM2.5  Class  11  Equivalent  Samplers 


Performance  Test 


§53.62  Full  Wind  Tunnel  Evaluation  

§53.63  Wind  Tunnel  Inlet  Aspiration  Test 

§53.64  Static  Fractionator  Test 

§53.65  Loading  Test 

§53.66  Volatility  Test 


Specifications 


Solid  VOAG  produced  aerosol  at  2  km/hr  and 
24  km/hr. 

Liqukj  VOAG  produced  aerosol  at  2  km/tir  and 
24  km/hr 

Evaluation  of  the  fractionator  under  static  con- 
ditions 

Loading  of  the  dean  carKiklate  under  latx>ra- 
tory  condrtions 

Potydisperse  liqukl  aerosol  produced  by  air 
netxjlization  of  A.C.S.  reagent  grade  glycerol, 
99.5%  minimum  purity 


Acceptance  Criteria 


Dpf^o  =  2.5  ^m  ±  0.2  ^m;  Numerical  Analysis 

Results:  95%<R,.<105% 
Relative  Aspiration  95%  <A<105% 

Dpv,  =  2  5  ^im  +  0.2  tim;  Numerical  Analysis 
Results  95%  <RcSl05% 

Acceptance  criteria  as  specified  m  the  post- 
loading  evaluation  test  (§53.62,  §53.63  or 
§53.54) 

Regression  Parameters  Slope  =  1  ±0.1,  Inter- 
cept =  0±0.15  r  >0.97 


Table  F-2.— Particle  Sizes  and  Wind  Speeds  for  Full  Wind  Tunnel  Test,  Wind  Tunnel  Inlet  Aspiration  Test, 

AND  Static  Chamber  Test 


Primary  Partical  Mean  Size 

'(jim) 

Full  Wind  Tunnel  Test 

Inlet  Aspiration  Test 

Static 

Fractionator 

Test 

Volatility 

2  km/hr 

24  km/hr 

2  km/hr 

24  km/hr 

Test 

1  5-0  25  „ 

S 
S 
S 
S 
S 

S 
S 

S 
8 
S 
S 
S 

S 
S 

L 

L 

S 
S 
8 
8 
8 

8 
8 

2  0t0  25  _ 

2  2*0  25  „ 

2  5^25 „ 

2  8^0  25  _ 

3  0-0  25  .  ..„ 

3  5^0  25  

4,Chr0.5     

Polydisperse  Glycerol  Aerosol 

L 

■  Aerodynamic  diameter. 
S=Solid  particles. 
L=Liquid  panicles. 


Table  F-3.— Critical  Parameters  of  Idealized  Ambient  Particle  Size  Distributions 

Fine  PartKie  Mode 

Coarse  Partk:le  Mode 

PM2,/ 
PM,o 
Ratk) 

FRM 
Sampler 
Expected 

Mass 
Cone. 
(»ig/m3) 

Idealized  Distnbutkxi 

MMD 
itun) 

Geo.  Std. 
Dev. 

Cone. 
(ng/m3) 

MMD 

(pm) 

Geo.  Std. 
Dev. 

Cone. 
(ji9/m3) 

Coarse  

0.50 
0.50 
0.85 

2 
2 
2 

12.0 
33.3 
85.0 

10 
10 
15 

2 
2 
2 

88.0 
66.7 
15.0 

0.27 
0.55 
0.94 

13.814 
34.284 
78.539 

Typical"  „ 

Fine „. ....„„.. .. 
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Table  F-4.— estimated  Mass  Concentration  Measurement  of  PM2  5  for  Idealized  Coarse  Aerosol  Size 

Distribution — Continued 


Test  Sampler 


Ideal  Sampler 


Particle  Aerodynamic 
Diameter  (pm) 


2.000 

2.125 

2.250 

2.375 

2.500 

2.625 

2.750 

2.875 

3.000 

3  125 

3.250 

3.375 

3.500 

3.625 

3.750 

3.875 

4.000 

4.125 

4.250 

4.375 

4.500 

4.625 

4.750 

4.875 

5.000 

5.125 

5.250 

5.375 

5.500 

5.625 

5.75 


Fractional  Sam- 
pling Effective- 


ness 


Interval  Mass 

Concentration 

(jig/m-') 


0.272 

0.292 

0.314 

0.339 

0.366 

0.394 

0.422 

0.449 

0.477 

0.504 

0.530 

0.555 

0.579 

0.602 

0.624 

0.644 

0.663 

0.681 

0.697 

0.712 

0.726 

0.738 

0.750 

0.760 

0.769 

0.777 

0.783 

0.789 

0.794 

0.798 

0.801 

C 


Estimated  Mass 

Concentration 

Measurement 

(jig/m") 


sain(e)ip)~ 


Fractional  Sam- 
pling Effective- 
ness 


Interval  Mass 
Concentration 

;iig/'m') 


Estimated  Mass 

Concentration 

Measurement 

(jig/m*) 


0.854 

0.272 

0.232 

0.791 

0.292 

0.231 

0.707 

0.314       ' 

0.222 

0.602 

0  339 

0.204 

0.480 

0.366 

0.176 

0.351 

0394 

0.138 

0.230 

0422 

0  097 

0.133 

0449 

0  060 

0.067 

0.477 

0.032 

0.030 

0504 

0015 

0.012 

0,530 

0  006 

0.004 

0  555 

0  002 

0.001 

0.579 

0  001 

0000000 

0  602 

0  000000 

0.000000 

0.624 

0  000000 

0.000000 

0.644 

0000000 

0  000000 

0663 

0  000000 

0.000000 

0681 

0  000000 

0000000 

0697 

G  00000c 

0.000000 

0  712 

0  000000 

0.000000 

0  726 

0000000 

0.000000 

0  738 

0000000 

0  000000   ,. 

0.750 

0000000 

0.000000 

0  760 

000000c 

0000000 

0769 

000000c 

0.000000 

0.777 

000000c 

0.000000 

0.783 

0  000000 

0.000000 

0789 

0000000 

0000000 

0.794 

0.000000 

0  000000 

0  798 

0  000000 

0.000000 

0.801 

000000c 

CKle«l(e»pl* 

13.814 

Table  F-4.— Estimated  Mass  Concentration  Measurement  of  PM2.5  for  Idealized  Coarse  Aerosol  Size 

Distribution 


• 

Test  Sampler 

Ideal  Sampler 

Parlkrte  Aerodynamic 

Diameter  (tun) 

Fractional  Sarrv 
pling  Effective- 
ness 

Interval  Mass 

Concentratkjn 

(MO/nv") 

Estimated  Mass 
Concentration 
Measurement 

Fractional  Sam- 
pling Effective- 
ness 

I —  

Interval  Mass 

Concentration 

(>ig/m3) 

Estimated  Mass 

Concentration 

Measurement 

(jig/m3) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

<0.500 

0,625 

0.750 

0.875     . 

1.000 

1.125 

1250 

1.375 

1.500 

1.675 

1.750 

1.875 

1.000 

• 

6.001 
2.129 
0.982 
0.730 
0.551 
0.428 
0.346 
0.294 
0.264 
0.251 
0.250 
0.258 

1.000 
0.999 
0.998 
0.997 
0.995 
0.991 
0.987 
0.980 
0.969 
0.954 
0.932 
0.899 

6.001 
2.129 
0.982 
0.730 
0.551 
0.428 
0.346 
0.294 
0.264 
0.251 
0.250 
0.258 

6.001 
2.127 
0.980 
0.728 
0.548 
0.424 
0.342 
0.288 
0.256 
0.239 
0.233 
0.232 
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Table  F-5.— Estimated  Mass  Concentration  Measurement  of  PM2.5  for  Idealized  "Typical"  Coarse  Aerosol          ' 

Size  Distribution 

Test  Sampler 

Ideal  Sampler                                             ^ 

Particte  Aerodynamic 
Diameter  (jim) 

Fractional  Sam- 
pling Effective- 
ness 

Interval  Mass 

Concentration 

(iig/m^) 

Estimated  Mass 

Concentration 

Measurement 

(|ig/m3) 

Fractional  Sam- 
pling Effective- 
ness 

Inten^al  Mass 

Concentration 

(MQ/mJ) 

Estimated  Mass 

Concentration 

Measurement 

Oig/m3) 

(1) 

(2) 

(3) 

(4) 

(5) 

(6) 

(7) 

<0  50C 

1.000 

16.651 

1.000 

16.651 

16.651 

0.625 

5.899 

0.999 

5.899 

5.893 

0  750 

2.708 

0.998 

2.708 

2.703 

0.875 

1.996 

0907 

1.996 

1.990 

1  000 

1.478 

0lS96 

1.478 

1.471 

1.125 

1.108 

0.991 

1.108 

1.098 

1.250 

0.846 

0.987 

0.846 

0.835 

1.375 

0.661 

0.980 

0.661 

0.648 

1.500 

0.532 

0.969 

0.532 

0.516 

1.675 

0.444 

0.954 

0.444 

0.424 

1.750 

0.384 

0.932 

0.384 

0.358 

1.875 

0.347 

0.899 

0.347 

0.312 

2.000 

0.325 

0.854 

0.325 

0.277 

2.125 

0.314 

0.791 

0.314 

0.248 

2.250 

0.312 

0.707 

0.312 

0.221 

2.375 

0.316 

0.602 

0.316 

0.190 

2500 

0.325 

0.480 

0.325 

0.156 

2625 

0.336 

0.351 

0.336 

0.118 

2.750 

0.350 

0.230 

0.350 

0.081 

2.875 

0.366 

0.133 

0.366 

0.049 

3.000 

0.382 

0.067 

0.382 

0.026 

3.125 

0.399 

0.030 

0.399 

0.012 

3.250 

0.416 

0.012 

0.416 

0.005 

3.375 

0.432 

0.004 

0.432 

0.002 

3.500 

0.449 

0.001 

0.449 

0.000000 

3  625 

0.464 

0.000000 

0.464 

0.000000 

3.750 

0.480 

0.000000 

0.480 

0.000000 

3.875 

0.494 

0.000000 

0.494 

0.000000 

4.000 

0.507 

0.000000 

0.507 

0.000000 

4.125 

0.520 

0.000000 

0.520 

0.000000 

4.250 

0.000000 

0.532 

0.000000 

4375 

0.000000 

0.543 

0.000000 

4.500 

0.000000 

0.553 

0.000000 

4.625 

0.000000 

0.562 

0.000000 

4.750 

0.000000 

0.570 

0.000000 

4.875 

0.000000 

0.577 

0.000000 

5.000 

0.000000 

0.584 

0.000000 

5,125 

0.000000 

0.590 

0.000000 

5.250 

0.000000 

0.595 

0.000000 

5.375 

0.000000 

0.599 

0.000000 

5.500 

0.000000 

0.603 

0.000000 

5.625 

0.000000 

0.605 

0.000000 

5.75 

0.000000 

0.608 

0.000000 

C,mB(npy 

Cjdeij(e,p)« 

34.284 

• 
1 

• 
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Table  F-6.    Estimated  Mass  Concentration  Measurement  of  PM2.5  for  idealized  Fine  Aerosol  Size 

Distribution 

Test  Sampler 

Ideal  Sampler 

Particle  Aerodynamic 
Diameter  (jim) 

Fractional  Sanv 
pling  Effective- 

1 

Interval  Mass      i 
Concentration 

Estimated  Mass 
Concentration 
Measurement 

Fractional  Sanv         Interval  Mass         ^r^I!^^^ 
pling  Effective-          Concentration           ^e^j^^ 

i            ness 

(H9/m3) 

(tig/nv') 

ness                      (ng'm-')                    ^^^,^,5 

(1) 

(2) 

(3)                            (4)              ! 

(5) 

(6)                   ;                   (7) 

<0.500 

1.000 

18.868 

1.000 

18.868 

18.868 

0.625 

13.412 

0.999 

13.412 

13.399 

0.750 

8.014 

0.998                       \  8.014                       1 

7.998 

0.875 

6.984 

0.997 

6.984 

6.963 

1.000 

5.954 

0.995 

5.954 

5.924 

1.125 

5.015 

0.991 

5.015 

4.970 

1250 

4.197 

0.987 

4.197 

4.142 

1.375 

3.503 

0.980 

3.503 

3.433 

1  500 

2.921 

0.969 

2.921 

2J30 

1.675 

2.438 

0.954 

2.438 

2.326 

1.750 

2.039 

0.932 

2.039 

1J00 

1  875 

1.709 

0.899 

1.709 

1536 

2.000 

1.437 

0.854 

1.437 

1227 

2.125 

1212 

0.791 

1212 

0.959 

2250 

1.026 

0.707 

1.026 

0.725 

2.375 

0.873 

0.602 

0.873 

0.526 

2500 

0.745 

. 

0.480 

0.745 

0.358 

2.625 

0.638 

0.351 

0.638 

0224 

2.750 

0.550 

0230 

0.550 

0.127 

2.875 

0.476 

0.133 

0.476 

0.063 

3.000 

0.414 

0.067 

0.414 

0.028 

. 

3.125 

0.362 

0.030 

0.362 

0.011 

3250 

0.319 

0.012 

0.319 

0.004 

3.375 

0.282 

0.004 

0.282 

0.001 

3500 

0252 

0.001 

02^ 

0.000000 

3  625 

0.226 

0.000000 

0226 

0.000000 

3  750 

0204 

0.000000 

0204 

0.000000 

3  875 

0.185 

0.000000 

0.185 

0.000000 

4  000 

0.170 

0.000000 

0.170 

0.000000 

4  125 

■ 

0.157 

0.000000 

0.157 

0.000000 

4250 

0.146 

0.000000 

0.146 

0.000000 

4  375 

0.136 

0.000000 

0.136 

0.000000 

4.500 

0.129 

0.000000 

0.129 

0.000000 

4  625 

0.122 

0.000000 

0.122 

0.000000 

4  750 

0.117 

0.000000 

0.117 

0.000000 

4  875 

0.112 

0.000000 

0.112 

0.000000 

5000 

0.108 

0.000000 

0.108 

0.000000 

5  125 

0.105 

0.000000 

0.105 

0.000000 

5  250 

0.102 

0.000000       • 

0.102 

0.000000 

5  375 

0.100 

0.000000 

0.100 

0.000000 

5500 

0.098 

0.000000 

0.098 

0.000000 

5  625 

0.097 

0.000000 

0.097 

0.000000 

5.75 

0.096 

V-'MTn(exp>= 

0.000000 

0.096 

C,<lcal(e«p|= 

0.000000 
78.539 

• 

« 
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Figures  to  Subpart  F  of  Part  53 


Figure  E-1 . — Designation  Testing  Checklist 
DESIGNATION  TESTING  CHECKLIST  FOR  CLASS  II 


Auditee 


Auditor  signature 


Date 


Compliance  Status:       Y  >  Yes       N  >  No       NA  »  Not  applicabte/Not  available 

Venfication 

Verified  by  Direct  Observation  of  Process  or  of 

Documented  Evidence:  Pertormance,  Design  or 

Application  Spec.  Corresponding  to  Sections  of  40 

CFR  Part  53.  Subparts  E  and  F 

Verification  Comments  (Includes  documentation  of 

who.  what,  where,  when,  why)  (Doc.  #,  Rev.  #, 

Rev.  Date) 

Y 

N 

NA 

Subpart  E:  Performanca  Specification  Tests 

Evaluation  completed  accorduig  to  Subpart  E 
§53.50  to  §53.56 

Subpart  E:  Class  1  Sequentiai  Tests 

Class    II     samplers    that    are    also    Class    1 
(sequentialized)    have    passed    the    tests    in 

§53.57 

Subpart  F:  Performance  Spec/Test 

Evaluation  of   Ptiysical   Characteristics  of  Clean 
Sampler  -  One  of  these  tests  must  be  per- 
formed: 

§53.62-  Full  Wind  Tunnel 

§53.63-  Inlet  Aspiration 

§53.64  -  Static  Fractionator 

Evaluation  of  Physical  Characteristics  of  Loaded 
Sampler 

§53.65  Loading  Test 

One  of  the  following  tests  must  be  performed  for 

evaluation     after     loading:     §53.62.     §53.63, 

§53.64 

Evaluation  of  the  Volatile  Characteristics  of  the 
Class  II  Sampler  §53.66 

Appendix  A  to  Subpart  F  of  Part  53— 
References 

(1)  Marple,  V.A..  K.L  Rubow.  W.  Turner, 
and  [.D.  Spangler,  Low  Flow  Rate  Sharp  Cut 
Impactors  for  Indoor  Air  Sampling:  Design 
and  Calibration..  JAPCA,  37:  1303-1307 
(1987). 

(2)  Vanderpool,  R.W.  and  K.L.  Rubow, 
Generation  of  Large,  Solid  Calibration 
Aerosols,  J.  of  Aer.  Sci.  and  Tech.,  9:65-69 
(1988). 

(3)  Society  of  Automotive  Engineers 
Aerospace  Material  Specification  (SAE  AMS) 
2404C,  Electroless  Nickel  Planting.  SAE,  400 
Commonwealth  Drive,  Warrendale  PA-15096, 
Revised  7-1-84.  pp.  1-6 

PART  58— [AMENDED] 

2.  In  part  58:  a 

a.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7410,  7601(a),  7613, 
7619. 

b.  Section  58.1  is  amended  by 
removing  the  existing  alphabetic 


paragraph  designations,  by 
alphabetizing  the  existing  definitions, 
by  revising  the  definition  Traceable  and 
by  adding  in  alphabetical  order  the 
following  definitions  to  read  as  follows: 

§58.1     Definitions. 

•  •        •         •         • 

Annual  State  air  monitoring  report  is 
an  annual  report,  prepared  by  control 
agencies  and  submitted  to  EPA  for 
approval,  that  consists  of  an  annual  data 
summary  report  for  all  pollutants  and  a 
detailed  report  describing  any  proposed 
changes  to  their  air  quality  surveillance 

network. 

•  •        •        •        • 

Community  Monitoring  Zone  (CMZ) 
means  an  optional  averaging  area  with 
established,  well  defined  boundaries, 
such  as  county  or  census  block,  within 
a  MPA  that  has  relatively  uniform 
concentrations  of  annual  PM2^  as 
defined  by  Appendix  D  of  this  part.  Two 
or  more  core  SLAMS  and  other  monitors 


within  a  CMZ  that  meet  certain 
^requirements  as  set  forth  in  Appendix  D 
of  this  part  may  be  averaged  for  making 
comparisons  to  the  annual  PM2  j 
NAAQS. 

Consolidated  Metropolitan  Statistical 
Area  (CMSA)  means  the  most  recent 
area  as  designated  by  the  U.S.  Office  of 
Management  and  Budget  and 
population  figures  from  the  Bureau  of 
the  Census.  The  Department  of 
(Commerce  provides  that  within 
metropolitan  complexes  of  1  million  or 
more  population,  separate  component 
areas  are  defined  if  specific  criteria  are 
met.  Such  areas  are  designated  primary 
metropolitan  statistical  areas  (PMSAs; 
and  any  area  containing  PMSAs  is 
designated  CMSA. 

Core  PM2  J  SLAMS  means  community- 
oriented  monitoring  sites  representative 
of  community-wide  exposiu^s  that  are 
the  basic  component  sites  of  the  PM2.S 
SLAMS  regulatory  network.  Core  PM2.5 
SLAMS  include  community-oriented 
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SLAMS  monitors,  and  sites  collocated  at 

PAMS. 

***** 

Correlated  acceptable  continuous 
(CAC)  PM  analyzer  means  an  optional 
fine  particulate  matter  analyzer  that  can 
be  used  to  supplement  a  PM2  s  reference 
or  equivalent  sampler,  in  accordance 

with  the  provisions  of  §  58.13(f). 

***** 

Equivalent  method  means  a  method  of 
sampling  and  analyzing  the  ambient  air 
for  an  air  pollutant  that  has  been 
designated  as  an  equivalent  method  in 
accordance  with  part  53  of  this  chapter; 
it  does  not  include  a  method  for  which 
an  equivalent  method  designation  has 
been  canceled  in  accordance  with 

§53.11  or  §53.16  of  this  chapter. 

***** 

Metropolitan  Statistical  Area  (MSA) 
means  the  most  recent  area  as 
designated  by  the  U.S.  Office  of 
Management  and  Budget  and 
population  figiires  from  the  U.S.  Bureau 
of  the  Census.  The  Department  of 
Commerce  defines  a  metropolitan  area 
as  one  of  a  large  population  nucleus, 
together  with  adjacent  communities  that 
have  a  high  degree  of  economic  and 

social  integration  with  that  nucleus. 

***** 

Monitoring  Planning  Area  (MPA) 
means  a  contiguous  geographic  area 
with  established,  well  defined 
boundaries,  such  as  a  metropolitan 
statistical  area,  county  or  State,  having 
a  common  area  that  is  used  for  planning 
monitoring  locations  for  PM2.5-  MPAs 
may  cross  State  boundeiries,  such  as  the 
Philadelphia  PA-NJ  MSA,  and  be  further 
subdivided  into  commimity  monitoring 
zones.  MPAs  are  generally  oriented 
toward  areas  with  populations  greater 
than  200,000,  but  for  convenience,  those 
portions  of  a  State  that  are  not 
associated  with  MSAs  can  be 
considered  as  a  single  MPA.  MPAs  must 
be  defined,  where  applicable,  in  a  State 

PM  monitoring  network  description. 

•        •        •        •        • 

Particulate  matter  monitoring  network 
description,  required  by  §  58.20(f), 
means  a  detailed  plan,  prepared  by 
control  agencies  and  submitted  to  EPA 
for  approval,  that  describes  their  PM2.5 
and  PM  10  air  quality  surveillance 

network. 

***** 

PM2.J  means  particulate  matter  with 
an  aerodynamic  diameter  less  than  or 
equal  to  a  nominal  2.5  micrometers  as 
measured  by  a  reference  method  based 
on  40  CFR  part  50,  Appendix  L,  and 
designated  in  accordance  with  part  53  of 
this  chapter  or  by  an  equivalent  method 
designated  in  accordance  with  part  53  of 
this  chapter. 


Population-oriented  monitoring  (or 
sites)  applies  to  residential  areas, 
commercial  areas,  recreational  areas, 
industrial  areas,  and  other  areas  where 
a  substantial  number  of  people  may 
spend  a  significant  fraction  of  their  day. 

Primary  Metropolitan  Statistical  Area 
(PMSA)  is  a  separate  component  of  a 
consolidated  metropolitan  statistical 
area.  For  the  purposes  of  this  part, 
PMSA  is  used  interchangeably  with 

MSA. 

***** 

Reference  method  means  a  method  of 

sampling  and  analyzing  the  ambient  air 

for  an  air  pollutant  that  will  be  specified 

as  a  reference  method  in  an  appendix  to 

part  50  of  this  chapter,  or  a  method  that 

has  been  designated  as  a  reference 

method  in  accordance  with  this  part;  it 

does  not  include  a  method  for  which  a 

reference  method  designation  has  been 

canceled  in  accordance  with  §  53.11  or 

§  53.16  of  this  chapter. 
***** 

Special  Purpose  Monitor  (SPM)  is  a 
generic  term  used  for  all  monitors  other 
than  SLAMS,  NAMS,  PAMS,  and  PSD 
monitors  included  in  an  agency's 
monitoring  network  for  monitors  used 
in  a  special  study  whose  data  are 

officially  reported  to  EPA. 

***** 

Traceable  means  that  a  local  standard 
has  been  compared  and  certified,  either 
direcUy  or  via  not  more  than  one 
intermediate  standard,  to  a  National 
Institute  of  Standards  and  Technology 
(NIST)-certified  primary  standard  such 
as  a  NIST-Traceable  Reference  Material 
(NfTRM)  or  a  NlST-certified  Gas 
Manufacturer's  Internal  Standard 

(GMIS). 

***** 

c.  Section  58.13  is  amended  by 
revising  paragraphs  (b)  and  (d)  and 
adding  new  paragraphs  (e)  and  (f)  to 
read  as  follows: 

$58.13    Operating  schedule. 

***** 

(b)  For  manual  methods  (excluding 
PMio  samplers,  PM2.5  samplers,  and 
PAMS  VOC  samplers),  at  least  one  24- 
hour  sample  must  be  obtained  every 
si3cth  day  except  during  periods  or 
seasons  exempted  by  the  Regional 

Administrator. 

***** 

(d)  For  PMio  samplers-a  24-hour 
sample  must  be  taken  a  minimum  of 
every  third  day. 

(e)  For  PM2.5  samplers,  a  24-hour 
sample  is  required  everyday  for  certain 
core  SLAMS,  including  certain  PAMS, 
as  described  in  section  2.8.1.3  of 
Appendix  D  of  this  part,  except  during 
seasons  or  periods  of  low  PM2  5  as 
otherwise  exempted  by  the  Regional 


Administrator.  A  waiver  of  the  everyday 
sampling  schedule  for  SLAMS  may  be 
granted  by  the  Regional  Administrator 
or  designee,  and  for  NAMS  by  the 
Administrator  or  designee,  for  1 
calendar  year  from  the  time  a  PM2.5 
sequential  sampler  (FRM  or  Class  I 
equivalent)  has  been  approved  by  EPA. 
A  24— hour  sample  must  be  taken  a 
minimum  of  every  third  day  for  all  other 
SLAMS,  including  NAMS,  as  described 
in  section  2.8.1.3  of  Appendix  D  of  this 
part,  except  when  exempted  by  the 
Regional  Administrator  in  accordance 
with  forthcoming  EPA  guidance.  Diuing 
periods  for  which  exemptions  to  every 
third  day  or  every  day  sampling  are 
allowed  for  core  PM2  5  SLAMS,  a 
minimum  frequency  of  one  in  6-day 
sampling  is  still  required.  However, 
alternative  sampling  frequencies  are 
allowed  for  SLAMS  sites  that  are 
principally  intended  for  comparisons  to 
the  24-hour  NAAQS.  Such 
modifications  must  be  approved  by  the 
Regional  Administrator. 

(f)  Alternatives  to  everyday  sampling 
at  sites  with  correlated  acceptable 
continuous  analyzers.  (1)  Certain  PM2.5 
core  SLAMS  sites  located  in  monitoring 
planning  areas  (as  described  in  section 
2.8  of  Appendix  D  of  this  part)  are 
required  to  sample  every  day  with  a 
reference  or  equivalent  method 
operating  in  accordance  with  part  53  of 
this  chapter  and  section  2  of  Appendix 
C  of  this  part.  However,  in  accordance 
with  the  monitoring  priority  as  defined 
in  paragraph  (f)(2)  of  this  section, 
established  by  the  control  agency  and 
approved  by  EPA,  a  core  SLAMS 
monitor  may  operate  with  a  reference  or 
equivalent  method  on  a  1  in  3-day 
schedule  and  produce  data  that  may  be 
compared  to  the  NAAQS,  provided  that 
it  is  collocated  with  an  acceptable 
continuous  fine  particulate  PM  analyzer 
that  is  correlated  with  the  reference  or 
equivalent  method.  If  the  alternative 
sampling  schedule  is  selected  by  the 
control  agency  and  approved  by  EPA, 
the  alternative  schedule  shall  be 
implemented  on  January  1  of  the  year  in 
which  everyday  sampling  is  required. 
The  selection  of  correlated  acceptable 
continuous  PM  analyzers  and 
procedures  for  correlation  with  the 
intermittent  reference  or  equivalent 
method  shall  be  in  accordance  with 
procedures  approved  by  the  Regional 
Administrator.  Unless  the  continuous 
fine  particulate  analyzer  satisfies  the 
requirements  of  section  2  of  ,\ppendix 
C  of  this  part,  however,  the  data  derived 
from  the  correlated  acceptable 
continuous  monitor  are  not  eligible  for 
direct  comparisons  to  the  NAAQS  in 
accordance  with  part  50  of  this  chapter. 
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(2)  A  Metropolitan  Statistical  Area 
(MSA)  (or  primary  metropolitan 
statistical  area)  with  greater  than  1 
million  population  and  high 
concentrations  of  PM2  s  (greater  than  or 
equal  to  80  percent  of  the  NAAQS)  shall 
be  a  Priority  1  PM  monitoring  area. 
Other  monitoring  planning  areas  may  be 
designated  as  Priority  2  PM  monitoring 
areas. 

(3)  Core  SLAMS  having  a  correlated 
acceptable  continuous  analyzer 
collocated  with  a  reference  or 
equivalent  method  in  a  Priority  1  PM 
monitoring  area  may  operate  on  the  1  in 
3  sampling  frequency  only  after 
reference  or  equivalent  data  are 
collected  for  at  least  2  complete  years. 

(4)  In  all  monitoring  situations,  with 
a  correlated  acceptable  continuous 
alternative,  FRM  samplers  or  filter- 
based  equivalent  analyzers  should 
preferably  accompany  the  correlated 
acceptable  continuous  monitor. 

d.  Section  58.14  is  revised  to  read  as 
follows: 

$58.14    Special  purpose  monitors. 

(a)  Except  as  specified  in  paragraph 
(b)  of  this  section,  any  ambient  air 
quality  monitoring  station  other  than  a 
SLAMS  or  PSD  station  from  which  the 
State  intends  to  use  the  data  as  part  of 
a  demonstration  of  attainment  or 
nonattainment  or  in  computing  a  design 
value  for  control  purposes  of  the 
National  Ambient  Air  Quality  Standards 
(NAAQS)  must  meet  the  requirements 
for  SLAMS  as  described  in  §  58.22  and, 
after  January  1,  1983,  must  also  meet  the 
requirements  for  SLAMS  described  in 

§  58.13  and  Appendices  A  and  E  of  this 
part. 

(b)  Based  on  the  need,  in  transitioning 
to  a  PM2.)  standard  that  newly  addresses 
the  ambient  impacts  of  fine  particles,  to 
encourage  a  sufficiently  extensive 
geographical  deployment  of  PMzj 
monitors  and  thus  hasten  the 
development  of  an  adequate  PM2.5 
ambient  air  quality  monitoring 
infrastructure,  PM2,s  NAAQS  violation 
determinations  shall  not  be  exclusively 
made  based  on  data  produced  at  a 
population-oriented  SPM  site  during  the 
first  2  complete  calendar  years  cf  its 
operation.  However,  a  notice  of  NAAQS 
violations  resulting  from  population- 
oriented  SPMs  shall  be  reported  to  EPA 
in  the  State's  annual  monitoring  report 
and  be  considered  by  the  State  in  the 
design  of  its  overall  SLAMS  network; 
these  population-oriented  SPMs  should 
be  considered  to  become  a  permanent 
SLAMS  during  the  annual  network 
review  in  accordance  with  §  58.25. 

(c)  Any  ambient  air  quality 
monitoring  station  other  than  a  SLAMS 
or  PSD  station  from  which  the  State 


intends  to  use  the  data  for  SIP-related 
functions  other  than  as  described  in 
paragraph  (a)  of  this  section  is  not 
necessarily  required  to  comply  with  the 
requirements  for  a  SLAMS  station  under 
paragraph  (a)  of  this  secdon  but  must  be 
operated  in  accordance  with  a 
monitoring  schedule,  methodology, 
quality  assiu-ance  procediu^s,  and  probe 
or  instrument-siting  specifications 
approved  by  the  Regional 
Administrator. 

e.  Section  58.20  is  amended  by 
revising  the  section  heading,  paragraph 
(d),  and  the  introductory  text  of 
paragraph  (e),  by  designating  the  flush 
text  at  the  end  of  the  section  as 
paragraph  (i)  and  amending  the  third 
sentence  by  removing  the  words  "(«) 
through  (f)"  and  adding  in  their  place, 
"(a)  through  (h)",  by  redesignating 
paragraph  (f)  as  paragraph  (h),  and 
adding  new  paragraphs  (f)  and  (g)  to 
read  as  follows: 

S  58.20    Air  quality  surveillance:  plan 
content 


(d)  Provide  for  the  review  of  the  air 
quality  surveillance  system  on  an 
annual  basis  to  determine  if  the  system 
meets  the  monitoring  objectives  defined 
in  Appendix  D  of  this  part.  Such  review 
must  identify  needed  modifications  to 
the  network  such  as  termination  or 
relocation  of  unnecesseuy  stadons  or 
establishment  of  new  stations  that  are 
necessary.  For  PM2.5,  the  review  must 
identify  needed  changes  to  core  SLAMS, 
monitoring  planning  areas,  the  chosen 
community  monitoring  approach 
including  optional  community 
monitoring  zones,  SLAMS,  or  SPMs. 

(e)  Provide  for  having  a  SLAMS 
network  description  available  for  public 
inspection  and  submission  to  the 
Administrator  upon  request.  The 
network  description  must  be  available  at 
the  time  of  plan  revision  submittal  and 
must  contain  the  following  information 

for  each  SLAMS: 

*        •        •        •        • 

(f)  Provide  for  having  a  PM 
monitoring  network  description 
available  for  public  inspection  which 
must  provide  for  monitoring  planning 
areas,  and  the  conununity  monitoring 
approach  involving  core  monitors  and 
optional  community  monitoring  zones 
for  PM2.5.  The  PM  monitoring  network 
description  for  PMio  and  PM^s  must  be 
submitted  to  the  Regional  Administrator 
for  approval  by  July  1,  1998,  and  must 
contain  the  following  information  for 
each  PM  SLAMS  and  PMij  SPM: 

(1)  The  AIRS  site  identification  form 
for  existing  stations. 

(2)  The  proposed  location  for 
scheduled  stations. 


(3)  The  sampling  and  analysis 
method. 

(4)  The  operating  schedule. 

(5)  The  monitoring  objective,  spatial 
scale  of  representativeness,  and 
additionally  tor  PM2  j,  the  monitoring 
planning  area,  optional  community 
monitoring  zone,  and  the  site  code 
designation  to  identify  which  site  will 
be  identified  as  core  SLAMS;  and 
SLAMS  or  population-oriented  SPMs,  if 
any,  that  are  microscale  or  middle  scale 
in  their  representativeness  as  defined  in 
Appendix  D  of  this  part. 

(6)  A  schedule  for: 

(i)  Locating,  placing  into  operation, 
and  making  available  the  AIRS  site 
identification  form  for  each  SLAMS 
which  is  not  located  and  operating  at 
the  time  of  plan  revision  submittal. 

(ii)  Implementing  quality  assurance 
procedures  of  Appendix  A  of  this  part 
for  each  SLAMS  for  which  such 
procedures  are  not  implemented  at  the 
time  of  plan  revision  submittal. 

(iii)  Resiting  each  SLAMS  which  does 
not  meet  the  requirements  of  Appendix 
E  of  this  part  at  the  time  of  plan  revision 
submittal. 

(g)  Provide  for  having  a  list  of  all 
PM2.5  monitoring  locations  including 
SLAMS,  NAMS,  PAMS  and  population- 
oriented  SPMs,  that  are  included  in  the 
State's  PM  monitoring  network 
description  and  are  intended  for 
comparison  to  the  NAAQS,  available  for 

public  inspection. 

***** 

f.  Section  58.23  is  amended  by 
revising  the  introductory  text  and 
adding  a  new  paragraph  (c)  to  read  as 
follows: 

1 58.23    Monitoring  network  completion. 

With  the  exception  of  the  PM^o 
monitoring  networks  that  shall  be  in 
place  by  March  16,  1998  and  with  the 
exception  of  the  PM2.3  monitoring 
networks  as  described  in  paragraph  (c) 
of  this  section: 

(c)  Each  PM2.3  station  in  the  SLAMS 
network  must  be  in  operation  in 
accordance  with  the  minimum 
requirements  of  Appendix  D  of  this  part, 
be  sited  in  accordance  with  the  criteria 
in  Appendix  E  of  this  part,  and  be 
located  as  described  on  the  station's 
AIRS  site  identification  form,  according 
to  the  following  schedule: 

(1)  Within  1  year  after  September  16, 
1997,  at  least  one  required  core  PM2.5 
SLAMS  site  in  each  MSA  with 
population  greater  than  500,000,  plus 
one  site  in  each  PAMS  area,  (plus  at 
least  two  additional  SLAMS  sites  per 
State)  must  be  in  ofwration. 

(2)  Within  2  years  after  September  16, 
1997,  all  other  required  SLAMS, 
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including  all  required  core  SLAMS, 
required  regional  background  and 
regional  transport  SLAMS,  continuous 
PM  monitors  in  areas  with  greater  than 
1  million  population,  and  all  additional 
required  PM2  5  SLAMS  must  be  in 
operation. 

(3)  Within  3  years  after  September  16, 
1997,  all  additional  sites  (e.g.,  sites 
classified  as  SLAMS/SPM  to  complete 
the  matiue  network)  must  be  in 
operation. 

g.  Section  58.26  is  eimended  by 
revising  the  section  heading  and  the 
introductory  text  of  paragraph  (b),  and 
adding  paragraphs  (d)  and  (e)  to  read  as 
follows: 

§  58.26    Annual  state  air  monitoring  raporL 

*  *         »        *         • 

(b)  The  SLAMS  annual  data  summary 

report  must  contain: 

*  «        •        *        • 

(d)  For  PM  monitoring  and  data — (1) 
The  State  shall  submit  a  summary  to  the 
appropriate  Regional  Office  (for 
SLAMS)  or  Administrator  (through  the 
Regional  Office)  (for  NAMS)  that  details 
proposed  changes  to  the  PM  Monitoring 
Network  Description  and  to  be  in 
accordance  with  the  annual  network 
review  requirements  in  §  58.25.  This 
shall  discuss  the  existing  PM  networks, 
including  modifications  to  the  number, 
size  or  boundaries  of  monitoring 
planning  areas  and  optional  community 
monitoring  zones;  number  and  location 
of  PMio  and  PM2.5  SLAMS;  nmnber  and 
location  of  core  PM2.5  SLAMS; 
alternative  sampling  frequencies 
proposed  for  PM2  5  SLAMS  (including 
core  PM2.5  SLAMS  and  PM2.5  NAMS), 
core  PM2  5  SLAMS  to  be  designated 
PM2.5  NAMS;  and  PMm  and  PM2.5 
SLAMS  to  be  designated  PMio  and  PM2.5 
NAMS  respectively. 

(2)  The  State  shall  submit  an  annual 
summary  to  the  appropriate  Regional 
Office  of  all  the  ambient  air  quality 
monitoring  PM  data  from  all  special 
purpose  monitors  that  are  described  in 
the  State's  PM  monitoring  network 
description  and  are  intended  for  SIP 
purposes.  These  include  those 
population-oriented  SPMs  that  are 
eligible  for  comparison  to  the  PM 
NAAQS.  The  State  shall  certify  the  data 
in  accordance  with  paragraph  (c)  of  this 
section. 

(e)  The  Annual  State  Air  Monitoring 
Report  shall  be  submitted  to  the 
Regional  Administrator  by  July  1  or  by 
an  alternative  annual  date  to  be 
negotiated  between  the  State  and 
Regional  Administrator.  The  Region 
shall  provide  review  and  approval/ 
disapproval  within  60  days.  After  3 
years  following  September  16,  1997.  the 
schedule  for  submitting  the  required 


annual  revised  PM2.5  monitoring 
network  description  may  be  altered 
based  on  a  new  schedule  determined  by 
the  Regional  Administrator.  States  may 
submit  an  alternative  PM  monitoring 
network  description  in  which  it  requests 
exemptions  from  specific  required 
elements  of  the  network  design  (e.g., 
required  number  of  core  sites,  other 
SLAMS,  sampling  frequency,  etc.).  After 
3  years  following  September  16, 1997  or 
once  a  CMZ  monitoring  area  has  been 
determined  to  violate  the  NAAQS,  then 
changes  to  an  MPA  monitoring  network 
affecting  the  violating  locations  shall 
require  public  review  and  notification. 

h.  Section  58.30  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  to  read  as  follows: 

§58.30    NAMS  network  establishment 

(a)  By  January  1,  1980,  with  the 
exception  of  PMio  and  PM2J  samplers, 
which  shall  be  by  July  1,  1998,  the  State 

shall: 

•  •        *        •        • 

i.  In  §  58.31,  paragraph  (f)  is  revised 
to  read  as  follows: 

$58.31    NAMS  network  description. 

•  *        *        *        • 

(f)  The  monitoring  objective,  spatial 
scale  of  representativeness,  and  for 
PM2.5,  the  monitoring  planning  area  and 
community  monitoring  zone,  as  defined 

in  Appendix  D  of  this  part. 

•  *        *        •        • 

j.  In  §  58.34,  the  introductory  text  is 
revised  to  read  as  follows: 

S  58.34    NAMS  network  completion. 

With  the  exception  of  PMio  samplers, 
which  shall  be  by  1  year  after  September 
16,  1997,  and  PM2.5.  which  shall  be  by 

3  years  after  September  16,  1997: 

»         «         •        »        « 

k.  In  §  58.35,  the  first  sentence  of^ 
paragraph  (b)  is  revised  to  read  as 
follows: 

$58.35    NAMS  data  submittal. 
»        »         •        •        • 

(b)  The  State  shall  report  to  the 
Administrator  all  ambient  air  quality 
data  for  SO^,  CO,  O3.  NO2.  Pb,  PMio.  and 
PM2.5.  and  information  specified  by  the 
AIRS  Users  Guide  (Volume  n.  Air 
Quality  Data  Coding,  and  Volume  HI. 
Air  Quality  Data  Storage)  to  be  coded 
into  the  AIRS-AQS  format.  •     •     • 

«        •        *        •        • 

1.  Revise  Appendix  A  of  part  58  to 
read  as  follows: 

Appendix  A— Quality  Assurance 
Requirements  for  State  and  Local  Air 
Monitoring  Stations  (SLAMS) 

1.  General  Information. 

1.1  This  Appendix  specifies  the  minimum 
quality  assurance/quality  control  (QA/QC) 


requirements  applicable  to  SLAMS  air 
monitoring  data  submitted  to  EPA.  State  and 
local  agencies  are  encouraged  to  develop  and 
maintain  quality  assurance  programs  more 
extensive  than  the  required  minimum. 

1.2  To  assure  the  quality  of  data  from  air 
monitoring  measurements,  two  distinct  and 
important  interrelated  functions  must  be 
performed.  One  function  is  the  control  of  the 
measurement  process  through  broad  quality 
assurance  activities,  such  as  establishing 
policies  and  procedures,  developing  data 
quality  objectives,  assigning  roles  and 
responsibilities,  conducting  oversight  and 
reviews,  and  implementing  correcUve 
actions.  The  other  function  is  the  control  of 
the  measurement  process  through  the 
implementation  of  specific  quality  control 
procedures,  such  as  audits,  calibrations, 
checks,  replicates,  routine  self-assessments, 
etc.  In  general,  the  greater  the  control  of  a 
given  monitoring  system,  the  better  will  be 
the  resulting  quality  of  the  monitoring  data. 
The  results  of  quality  assurance  reviews  and 
assessments  indicate  whether  the  control 
efforts  are  adequate  or  need  to  be  improved. 

1.3  Documentation  of  all  quality  assurance 
and  quality  control  efforts  implemented 
during  the  data  collection,  analysis,  and 
reporting  phases  is  important  to  data  users, 
who  can  then  consider  the  impact  of  these 
control  efforts  on  the  daU  quality  (see 
Reference  1  of  this  Appendix).  Both 
qualitative  and  quantitative  assessments  of 
the  effectiveness  of  these  control  efforts 
should  identify  those  areas  most  likely  to 
impact  the  data  quality  and  to  what  extent 

1.4  Periodic  assessments  of  SLAMS  data 
quality  are  required  to  be  reported  to  EPA.  To 
provide  national  uniformity  in  this 
assessmtpt  and  reporting  of  data  quality  for 
all  SLAMS  networks,  specific  assessment  and 
reporting  procedures  are  prescribed  in  detail 
in  sections  3,4,  and  5  of  this  Appendix.  On 
the  other  hand,  the  selection  and  extent  of 
the  QA  and  QC  activities  used  by  a 
monitoring  agency  depend  on  a  number  of 
local  factors  such  as  the  field  and  laboratory 
conditions,  the  objectives  for  monitoring,  the 
level  of  the  data  quality  needed,  the  expertise 
of  assigned  personnel,  the  cost  of  control 
procedures,  pollutant  concentration  levels, 
etc.  Therefore,  the  quality  system 
requirements,  in  section  2  of  this  Appendix, 
are  specified  in  general  terms  to  allow  each 
State  to  develop  a  quality  assurance  program 
that  is  most  efficient  and  effective  for  its  own 
circumstances  while  achieving  the  Ambient 
Air  Quality  Programs  data  quality  objectives. 
2.  Quality  System  RequiremenU. 

2.1  Each  State  and  local  agency  must 
develop  a  quality  system  (Reference  2  of  this 
Appendix)  to  ensure  that  the  monitoring 
results: 

(a)  Meet  a  well-defined  need,  use.  or 
purpose. 

(b)  Satisfy  customers'  expectations. 

(c)  Comply  with  applicable  standards 
specifications. 

(d)  Comply  with  statutory  (and  other) 
requirements  of  society. 

(e)  Reflect  consideration  of  cost  and 
economics. 

(f)  Implement  a  quality  assurance  program 
consisting  of  policies,  procedures, 
specifications,  standards,  and  documentation 
necessary  to: 
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(1)  Provide  data  of  adequate  quality  to  meet 
monitoring  objectives,  and 

(2)  Minimize  loss  of  air  quality  data  due  to 
malfunctions  or  out-of-conlrol  conditions. 
This  quality  assurance  program  must  be 
described  in  detail,  suitably  documented  in 
accordance  with  Agency  requirements 
(Reference  4  of  this  Appendix),  and  approved 
by  the  appropriate  Regional  Administrator,  or 
the  Regional  Administrator's  designee.  The 
Quality  Assurance  Program  will  be  reviewed 
during  the  systems  audits  described  in 
section  2.5  of  this  Appendix. 

2.2  Primary  requirements  and  guidance 
documents  for  developing  the  quality 
assurance  program  are  contained  in 
References  2  through  7  of  this  Appendix, 
which  also  contain  many  suggested  and 
required  procedures,  checks,  and  control 
specifications.  Reference  7  of  this  Appendix 
describes  specific  guidance  for  the 
development  of  a  QA  Program  for  SLAMS. 
Many  specific  quality  control  checks  and 
specifications  for  methods  are  included  in 
the  respective  reference  methods  described 
in  part  50  of  this  chapter  or  in  the  respective 
equivalent  method  descriptions  available 
from  EPA  (Reference  8  of  this  App>endix). 
Similarly,  quality  control  procedures  related 
to  speciRcally  designated  reference  and 
equivalent  method  analyzers  aie  contained  in 
the  respective  operation  or  instruction 
manuals  associated  with  those  analyzers. 
Quality  assurance  guidance  for 
meteorological  systems  at  PAMS  is  contained 
in  Reference  9  of  this  Appendix.  Quality 
assurance  procedures  for  VOC,  NO, 
(including  NO  and  NO2),  Oi,  and  carbonyl 
measurements  at  PAMS  must  be  consistent 
with  Reference  15  of  this  Appendb^ 
Reference  4  of  this  Appendix  includes 
requirements  for  the  development  of  quality 
assurance  project  plans,  and  quality 
assurance  and  control  programs,  and  systems 
audits  demonstrating  attainment  of  the 
requirements. 

2.3  Pollutant  Concentration  and  Flow  Rate 
Standards. 

2.3.1  Caseous  pollutant  concentration 
standards  (permeation  devices  or  cylinders  of 
compressed  gas)  used  to  obtain  test 
concentrations  for  CO.  SO2,  NO,  and  NO2 
must  be  traceable  to  either  a  National 
Institute  of  Standards  and  Technology  (NIST) 
NIST -Traceable  Reference  Material  (NTRMl 
or  a  NIST -certified  Gas  Manufacturer's 
Internal  Standard  (GMIS).  certified  in 
accordance  with  one  of  the  procedures  given 
in  Reference  10  of  this  Appendix. 

2.3.2  Test  concentrations  for  O)  must  be 
obtained  in  accordance  with  the  UV 
photometric  calibration  procedure  specified 
in  40  CFR  part  50,  Appendix  D,  or  by  means 
of  a  certified  ozone  transfer  standard.  Consult 
References  11  and  12  of  this  Appendix  for 
guidance  on  primary  and  transfer  standards 
fbrO). 

2.3.3  Flow  rate  measurements  must  be 
made  by  a  flow  measuring  instrument  that  is 
traceable  to  an  authoritative  volume  or  other 
applicable  standard.  Guidance  for  certifying 
some  types  of  flowmeters  is  provided  in 
Reference  7  of  this  Appendix. 

2.4  National  Performance  Audit  Program 
(NPAP).  Agencies  operating  SLAMS  are 
required  to  participate  in  EPA's  NPAP.  These 


audits  are  described  in  Reference  7  of  this 
Appendix.  For  further  instructions,  agencies 
should  contact  either  the  appropriate  EPA 
Regional  QA  Coordinator  at  the  appropriate 
EPA  Regional  Office  location,  or  the  NPAP 
Coordinator,  Emissions  Monitoring  and 
Analysis  Division  (MD-14),  U.S. 
Environmental  Protection  Agency,  Research 
Triangle  Park.  NC  27711. 

2.5  Systems  Audit  Programs.  Systems 
audits  of  the  ambient  air  monitoring 
programs  of  agencies  operating  SLAMS  shall 
be  conducted  at  least  every  3  years  by  the 
appropriate  EPA  Regional  Office.  Systems 
audit  programs  are  described  In  Reference  7 
of  this  Appendix.  For  further  instructions, 
agencies  should  contact  either  the 
appropriate  EPA  Regional  QA  Coordinator  or 
the  Systems  Audit  QA  Coordinator,  Office  of 
Air  Quality  Planning  and  Standards, 
Emissions  Monitoring  and  Analysis  Division 
(MD-14),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park,  NC  27711. 
3.  Data  Quality  Assessment  Requirements. 

3.0.1  AJl  ambient  monitoring  methods  or 
analyzers  used  in  SLAMS  shall  be  tested 
periodically,  as  described  in  this  section,  to 
quantitatively  assess  the  quality  of  the 
SLAMS  data.  Measurement  uncertainty  is 
estimated  for  both  automated  and  manual 
methods.  Terminology  associated  with 
measurement  uncertainty  are  found  within 
this  Appendix  and  includes: 

(a)  Precision.  A  measurement  of  mutual 
agreement  among  individual  measurements 
of  the  same  property  usually  under 
prescribed  similar  conditions,  expressed 
generally  in  terms  of  the  standard  deviation; 

(b)  Accuracy.  The  degree  of  agreement 
between  an  observed  value  and  an  accepted 
reference  value,  accuracy  includes  a 
combination  of  random  error  (precision)  and 
systematic  error  (bias)  components  which  are 
due  to  sampling  and  analytical  operations: 

(c)  Bias.  'The  systematic  or  persistent 
distortion  of  a  measurement  process  which 
causes  errors  in  one  direction.  The  individual 
results  of  these  tests  for  each  method  or 
analyzer  shall  be  reported  to  EPA  as  specified 
in  section  4  of  this  Appendix.  EPA  will  then 
calculate  quarterly  assessments  of 
meAurement  uncertainty  applicable  to  the 
SLAMS  data  as  described  in  section  5  of  this 
Appendix.  Data  assessment  results  should  be 
reported  to  EPA  only  for  methods  and 
analyzers  approved  for  use  in  SLAMS 
monitoring  under  Appendix  C  of  this  part. 

3.0.2  Estimates  of  the  data  quality  will  be 
calculated  on  the  basis  of  single  monitors  and 
reporting  organizations  and  may  also  be 
calculated  for  each  region  and  for  the  entire 
Nation.  A  reporting  organization  is  defined  as 
a  State,  subordinate  organization  within  a 
State,  or  other  organization  that  is 
responsible  for  a  set  of  stations  that  monitors 
the  same  pollutant  and  for  which  data  quality 
assessments  can  be  ptooled.  States  must 
define  one  or  more  reporting  organizations 
for  each  pollutant  such  that  each  monitoring 
station  in  the  State  SLAMS  network  is 
included  in  one,  and  only  one,  reporting 
organization. 

3.0.3  Each  reporting  organization  shall  be 
defined  such  that  measurement  uncertainty 
among  all  stations  in  the  organization  can  be 
expected  to  be  reasonably  homogeneous,  as 
a  result  of  common  bctors. 


(a)  Common  factors  that  should  be 
considered  by  States  in  defining  reporting 
organizations  include: 

(1)  Operation  by  a  common  team  of  field 
operators. 

(2)  Common  calibration  facilities. 

(3)  Oversight  by  a  common  quality 
assurance  organization. 

(4)  Support  by  a  common  laboratory  or 
headquarters. 

fb)  Where  there  is  uncertainty  in  defining 
the  reporting  organizations  or  in  assigning 
speciBc  sites  to  reporting  organizations. 
States  shall  consult  with  the  appropriate  EPA 
Regional  Office.  All  definitions  of  reporting 
organizations  shall  be  subject  to  final 
approval  by  the  appropriate  EPA  Regional 
Office. 

3.0.4  Assessment  results  shall  be  reported 
as  specified  in  section  4  of  this  App)endix. 
Table  A-1  of  this  Appendix  provides  a 
summary  of  the  minimum  data  quality 
assessment  requirements,  which  are 
described  in  more  detail  in  the  following 
sections. 

3.1  Precision  of  Automated  Methods 
Excluding  PM2  3. 

3.1.1  Methods  for  SO2,  NO2,  O3  and  CO.  A 
one-  point  precision  check  must  be 
performed  at  least  once  every  2  weeks  on 
each  automated  analyzer  used  to  measure 
SO2,  NO2.  O3  and  CO.  The  precision  check 
is  made  by  challenging  the  analyzer  with  a 
precision  check  gas  of  known  concentration 
(efTective  concentration  for  open  path 
analyzers)  between  0.08  and  0.10  ppm  for 
SO2,  NO2,  and  Oj  analyzers,  and  between  8 
and  10  ppm  for  CO  analyzers.  To  check  the 
precision  of  SLAMS  analyzers  operating  on 
ranges  higher  than  0  to  1.0  ppm  SO2,  NO2, 
and  O3,  or  0  to  100  ppm  for  CO,  use  precision 
check  gases  of  appropriately  higher 
concentration  as  approved  by  the  appropriate 
Regional  Administrator  or  their  designee. 
However,  the  results  of  precision  checks  at 
concentration  levels  other  than  those 
specified  above  need  not  be  reported  to  EPA. 
The  standards  from  which  precision  check 
test  concentrations  are  obtained  must  meet 
the  specifications  of  section  2.3  of  this 
Appendix. 

3.1.1.1  Except  for  certain  CO  analyzers 
described  below,  point  analyzers  must 
operate  in  their  normal  sampling  mode 
during  the  precision  check,  and  the  test 
atmosphere  must  pass  through  all  filters, 
scrubbers,  conditioners  and  other 
components  used  during  normal  ambient 
sampling  and  as  much  of  the  ambient  air 
inlet  system  as  is  practicable.  If  permitted  by 
the  associated  operation  or  instruction 
manual,  a  CO  point  analyzer  may  be 
temporarily  modified  during  the  precision 
check  to  reduce  vent  or  purge  flows,  or  the 
test  atmosphere  may  enter  the  analyzer  at  a 
point  other  than  the  normal  sample  inlet, 
provided  that  the  analyzer's  response  is  not 
likely  to  be  altered  by  these  deviations  from 
the  normal  operational  mode.  If  a  precision 
check  is  made  in  conjtmction  with  a  zero  or 
span  adjustment,  it  must  be  made  prior  to 
such  zero  or  span  adjustments. 
Randomization  of  the  precision  check  with 
respect  to  time  of  day,  day  of  week,  and 
routine  service  and  adjustments  is 
encouraged  where  possible. 


3.1.1.2  Open  path  analyzers  are  tested  by 
inserting  a  test  cell  containing  a  precision 
check  gas  concentration  into  the  optical 
measurement  beam  of  the  instrument.  If 
possible,  the  normally  used  transmitter, 
receiver,  and  as  appropriate,  reflecting 
devices  should  be  used  during  the  test,  and 
the  normal  monitoring  configuration  of  the 
instrument  should  be  altered  as  little  as 
possible  to  accommodate  the  test  cell  for  the 
test.  However,  if  permitted  by  the  associated 
operation  or  instruction  manual,  an  alternate 
local  light  source  or  an  alternate  optical  path 
that  does  not  include  the  normal  atmospheric 
monitoring  path  may  be  used.  The  actual 
concentration  of  the  precision  check  gas  in 
the  test  cell  must  be  selected  to  produce  an 
effective  concentration  in  the  range  specified 
in  section  3.1.1.  Generally,  the  precision  test 
concentration  measurement  will  be  the  sum 
of  the  atmospheric  pollutant  concentration 
and  the  precision  test  concentration.  If  so,  the 
result  must  be  corrected  to  remove  the 
atmospheric  concentration  contribution.  The 
corrected  concentration  is  obtained  by 
subtracting  the  average  of  the  atmospheric 
concentrations  measured  by  the  open  path 
instrument  under  test  immediately  before 
and  immediately  after  the  precision  check 
test  from  the  precision  test  concentration 
measurement.  If  the  difference  between  these 
before  and  after  measurements  is  greater  than 
20  percent  of  the  effective  concentration  of 
the  test  gas.  discard  the  test  result  and  repeat 
the  test.  If  possible,  open  path  analyzers 
should  be  tested  during  periods  when  the 
atmospheric  pollutant  concentrations  are 
relatively  low  and  steady. 

3.1.1.3  Report  the  actual  concentration 
(effective  concentration  for  open  path 
analyzers)  of  the  precision  check  gas  and  the 
corresponding  concentration  measurement 


(corrected  concentration,  if  applicable,  for 
open  path  analyzers)  indicated  by  the 
analyzer.  The  percent  differences  between 
these  concentrations  are  used  to  assess  the 
precision  of  the  monitoring  data  as  described 
in  section  5.1.  of  this  Appendix. 

3.1.2  Methods  for  Particulate  Matter 
Excluding  PM2  s-  A  one-point  precision 
check  must  be  performed  at  least  once  every 
2  weeks  on  each  automated  analyzer  used  to 
measure  PMio.  The  precision  check  is  made 
by  checking  the  operational  flow  rate  of  the 
analyzer.  If  a  precision  flow  rate  check  is 
made  in  conjunction  with  a  flow  rate 
adjustment,  it  must  be  made  prior  to  such 
flow  rate  adjustment.  Randomization  of  the 
precision  check  with  respect  to  time  of  day, 
day  of  week,  and  routine  service  and 
adjustments  is  encouraged  where  possible. 

3.1.2.1  Standard  procedure:  Use  a  flow  rate 
transfer  standard  certified  in  accordance  with 
section  2.3.3  of  this  Appendix  to  check  the 
analyzer's  normal  flow  rate.  Care  should  be 
used  in  selecting  and  using  the  flow  rate 
measurement  device  such  that  it  does  not 
alter  the  normal  operating  flow  rate  of  the 
analyzer.  Report  the  actual  analyzer  flow  rate 
measured  by  the  transfer  standard  and  the  . 
corresponding  flow  rate  measured,  indicated, 
or  assumed  by  the  analyzer. 

3.1.2.2  Alternative  procedure: 
3.1.2.2.1  It  is  permissible  to  obtain  the 

precision  check  flow  rate  data  from  the 
analyzer's  internal  flow  meter  without  the 
use  of  an  external  flow  rate  transfer  standard, 
provided  that: 

3.1.2.2.1.1  The  flow  meter  is  audited  with 
an  external  flow  rate  transfer  standard  at  least 
every  6  months. 

3.1.2.2.1.2  Records  of  at  least  the  three 
most  recent  flow  audits  of  the  instrument's 
internal  flow  meter  over  at  least  several 


weeks  confirm  that  the  flow  meter  is  stable, 
verifiable  and  accurate  to  ±4% . 

3.1.2.2.1.3  The  instrument  and  flow  meter 
give  no  indication  of  improper  operation. 

3.1.2.2.2  With  suitable  communication 
capability,  the  precision  check  may  thus  be 
carried  out  remotely.  For  this  procedure, 
report  the  set-point  flow  rate  as  the  actual 
flow  rate  along  with  the  flow  rate  measured 
or  indicated  by  the  analyzer  flow  meter. 

3.1.2.2.3  For  either  procedure,  the  percent 
differences  between  the  actual  and  indicated 
flow  rates  are  used  to  assess  the  precision  of 
the  monitoring  data  as  described  in  section 
5.1  of  this  Appendix  (using  flow  rates  in  lieu 
of  concentrations).  The  percent  differences 
between  these  concentrations  are  used  to 
assess  the  precision  of  the  monitoring  data  as 
described  in  section  5.1.  of  this  Apf)endix. 

3.2  Accuracy  of  Automated  Methods 
Excluding  PM2  5. 
3.2.1  Methods  for  SO-.  NO2.  O3.  or  CO. 

3.2.1.1  Each  calendar  quarter  (during 
which  analyzers  are  operated),  audit  at  least 
25  percent  of  the  SLAMS  analyzers  that 
monitor  for  SO2.  NO2,  O3,  or  CO  such  that 
each  analyzer  is  audited  at  least  once  p>er 
year.  If  there  are  fewer  than  four  analyzers  for 
a  pollutant  within  a  repKirting  organization, 
randomly  reaudit  one  or  more  analyzers  so 
that  at  least  one  analyzer  for  that  pollutant 

is  audited  each  calendar  quarter.  Where 
possible.  EPA  strongly  encourages  more 
frequent  auditing,  up  to  an  audit  frequency 
of  once  per  quarter  for  each  SLAMS  analyzer. 

3.2.1.2  (a)  The  audit  is  made  by 
challenging  the  analyzer  with  at  least  one 
audit  gas  of  known  concentration  (effective 
concentration  for  open  path  analyzers)  from 
each  of  the  following  ranges  applicable  to  the 
analyzer  being  audited: 


Concentration  Range,  PPM 

Audit  Level                                 >: 

SO2,  o. 

NO2 

CO 

1                                                               „ 

0.03-^.08  '       0.03-O.08 
0.15-0.20  ;       0.1&-0.20 

3-8 

15-20 

2                                                       

3..„ ~ 

4 

0.35-0.45 
0.8(M).90 

0.35-0.45 

35-45 
80-90 

1 

(b)  NO2  audit  gas  for  chemiluminescence- 
type  NO2  analyzers  must  also  contain  at  least 
0.08  ppm  NO. 

3.2.1.3  NO  concentrations  substantially 
higher  than  0.08  ppm,  as  may  occur  when 
using  some  gas  phase  titration  (GPT) 
techniques,  may  lead  to  audit  errors  in 
chemiluminescence  analyzers  due  to 
inevitable  minor  NO-NO,  channel  imbalance. 
Such  errors  may  be  atypical  of  routine 
monitoring  errors  to  the  extent  that  such  NO 
concentrations  exceed  typical  ambient  NO 
concentrations  at  the  site.  These  errors  may 
be  minimized  by  modifying  the  GPT 
technique  to  lower  the  NO  concentrations 
remaining  in  the  NO2  audit  gas  to  levels 
closer  to  typical  ambient  NO  concentrations 
at  the  site. 

3.2.1.4  To  audit  SLAMS  analyzers 
operating  on  ranges  higher  than  0  to  1.0  ppm 
for  SO2,  NO2,  and  Oj  or  0  to  100  ppm  for  CO, 
use  audit  gases  of  appropriately  higher 
concentration  as  approved  by  theappropriate 


Regional  Administrator  or  the 
Administratdrs's  designee.  The  results  of 
audits  at  concentration  levels  other  than 
those  shown  in  the  above  table  need  not  be 
reported  to  EPA. 

3.2.1.5  The  standards  from  which  audit  gas 
test  concentrations  are  obtained  must  meet 
the  specifications  of  section  2.3  of  this 
Appendix.  The  gas  standards  and  equipment 
used  for  auditing  must  not  be  the  same  as  the 
standards  and  equipment  used  for  calibration 
or  calibration  span  adjustments.  The  auditor 
should  not  be  the  operator  or  analyst  who 
conducts  the  routine  monitoring,  calibration, 
and  analysis. 

3.2.1.6  For  point  analyzers,  the  audit  shall 
be  carried  out  by  allowing  the  analyzer  to 
analyze  the  audit  test  atmosphere  in  its 
normal  sampling  mode  such  that  the  test 
atmosphere  passes  through  all  filters, 
scrubbers,  conditioners,  and  other  sample 
inlet  components  used  during  normal 
ambient  sampling  and  as  much  of  the 


ambient  air  inlet  system  as  is  practicable.  The 
exception  provided  in  section  3.1  of  this 
Appendix  for  certain  CO  analyzers  does  not 
apply  for  audits. 

3.2.1.7  Open  path  analyzers  are  audited  by 
inserting  a  test  cell  containing  the  various 
audit  gas  concentrations  into  the  optical 
measurement  beam  of  the  instrument.  If 
possible,  the  normally  used  transmitter, 
receiver,  and,  as  appropriate,  reflecting 
devices  should  be  used  during  the  audit,  and 
the  normal  monitoring  configuration  of  the 
instrument  should  be  modified  as  little  as 
possible  to  accommodate  the  test  cell  for  the 
audit  However,  if  pwrmitted  by  the 
associated  operation  or  instruction  manual, 
an  alternate  local  light  source  or  an  alternate 
optical  path  that  does  not  include  the  normal 
atmospheric  monitoring  path  may  be  used. 
The  actual  concentrations  of  the  audit  gas  in 
the  test  cell  must  be  selected  to  produce 
effective  concentrations  in  the  ranges 
specified  in  this  section  3.2  of  this  Appendix. 
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Generally,  each  audit  concentration 
measurement  result  will  be  the  sum  of  the 
atmospheric  pollutant  concentration  and  the 
audit  test  concentration.  If  so.  the  result  must 
be  corrected  to  remove  the  atmospheric 
concentration  contribution.  The  corrected 
concentration  is  obtained  by  subtracting  the 
average  of  the  atmospheric  concentrations 
measured  by  the  open  path  instrument  under 
test  immediately  before  and  immediately 
fff    after  the  audit  test  (or  preferably  before  and 
after  each  audit  concentration  level)  &om  the 
audit  concentration  measurement.  If  the 
difference  between  the  before  and  after 
measurements  is  greater  than  20  ptercent  of 
the  effective  concentration  of  the  test  gas 
standard,  discard  the  test  result  for  that 
concentration  level  and  repeat  the  test  for 
that  level.  If  possible,  open  path  analyzers 
should  be  audited  during  periods  when  the 
atmospheric  pollutant  concentrations  are 
relatively  low  and  steady.  Also,  the 
monitoring  path  length  must  be  reverified  to 
within  ±3  percent  to  validate  the  audit,  since 
the  monitoring  path  length  is  critical  to  the 
determination  of  the  elective  concentration. 

3.2.1.8  Repori  both  the  actual 
concentrations  (efliective  concentrations  for 
open  path  analyzers)  of  the  audit  gases  and 
the  corresponding  concentration 
measurements  (corrected  concentrations,  if 
applicable,  for  open  path  analyzers) 
indicated  or  produced  by  the  analyzer  being 
tested.  The  percent  differences  between  these 
concentrations  are  used  to  assess  the 
accuracy  of  the  monitoring  data  as  described 
in  section  5.2  of  this  Appendix. 

3.2.2  Methods  for  Particulate  Matter 
Excluding  PM2  3. 

3.2.2.1  Each  calendar  quarter,  audit  the 
flow  rale  of  at  least  25  percent  of  the  SLAMS 
PMio  analyzers  such  that  each  PMio  analyzer 
is  audited  at  least  once  per  year.  If  there  are 
fewer  than  four  PMio  analyzers  within  a 
reporting  organization,  randomly  re-audit 
one  or  more  analyzers  so  that  at  least  one 
analyzer  is  audited  each  calendar  quarter. 
Where  possible.  EPA  strongly  encourages 
more  firequent  auditing,  up  to  an  audit 
frequency  of  once  per  quarter  for  each 
SLAMS  analyzer. 

3.2.2.2  The  audit  is  made  by  measuring  the 
analyzer's  normal  operating  flow  rate,  using 
a  flow  rate  transfer  standard  certified  in 
accordance  with  section  2.3.3  of  this 
Appendix.  The  flow  rate  standard  used  for 
auditing  must  not  be  the  same  flow  rate 
standard  used  to  calibrate  the  analyzer. 
However,  both  the  calibration  standard  and 
the  audit  standard  may  be  referenced  to  the 
same  primary  flow  rate  or  volume  standard. 
Great  care  must  be  used  in  auditing  the  flow 
rate  to  be  certain  that  the  flow  measurement 
device  does  not  alter  the  normal  operating 
flow  rate  of  the  analyzer.  Report  the  audit 
(actual)  flow  rate  and  the  corresponding  flow 
rate  indicated  or  assumed  by  the  sampler. 
The  percent  differences  between  these  flow 
rates  are  used  to  calculate  accuracy  (PMio)  as 
described  in  section  5.2  of  this  Appendix. 

3.3  Precision  of  Manual  Methods 
Excluding  PM23. 

3.3.1  For  each  network  of  manual  methods 
other  than  for  PM2  5.  select  one  or  more 
monitoring  sites  within  the  reporting 
organization  for  duplicate,  collocated 


sampling  as  follows:  for  1  to  5  sites,  select 
1  site;  for  6  to  20  sites,  select  2  sites;  and  for 
over  20  sites,  select  3  sites.  Where  possible, 
additional  collocated  sampling  is 
encouraged.  For  purposes  of  precision 
assessment,  networks  for  measuring  TSP  and 
PMio  shall  be  considered  separately  from  one 
another.  PMio  and  TSP  sites  having  annual 
mean  particulate  matter  concentrations 
among  the  highest  25  percent  of  the  annual 
mean  concentrations  for  all  the  sites  in  the 
network  must  be  selected  or.  if  such  sites  are 
impractical,  alternative  sites  approved  by  the 
Regional  Administrator  may  be  selected. 

3.3.2  In  determining  the  number  of 
collocated  sites  required  for  PMio. 
monitoring  networks  for  lead  should  be 
treated  indejjendently  from  networks  for 
particulate  matter,  even  though  the  separate 
networks  may  share  one  or  more  common 
samplers.  However,  a  single  p>air  of  samplers 
collocated  at  a  common-sampler  monitoring 
site  that  meets  the  requirements  for  both  a 
collocated  lead  site  and  a  collocated 
particulate  matter  site  may  serve  as  a 
collocated  site  for  both  networks. 

3.3.3  The  two  collocated  samplers  must  be 
within  4  meters  of  each  other,  and  particulate 
matter  samplers  must  be  at  least  2  meten 
apart  to  preclude  airflow  interference. 
Calibration,  sampling,  and  analysis  must  be 
the  same  for  both  collocated  samplers  and 
the  same  as  for  all  other  samplers  in  the 
network. 

3.3.4  For  each  pair  of  collocated  samplers, 
designate  one  sampler  as  the  primary 
sampler  whose  samples  will  be  used  to  report 
air  quality  for  the  site,  and  designate  the 
other  as  the  duplicate  sampler.  Each 
duplicate  sampler  must  be  operated 
concurrently  with  its  associated  routine 
sampler  at  least  once  per  week.  The 
operation  schedule  should  be  selected  so  that 
the  sampling  days  are  distributed  evenly  over 
the  year  and  over  the  seven  days  of  the  week. 
A  six-day  sampling  schedule  is  required. 
Repori  the  measurements  from  both  samplers 
at  each  collocated  sampling  site.  The 
calculations  for  evaluating  precision  between 
the  two  collocated  samplers  are  described  in 
section  S.3  of  this  .Appendix. 

3.4  Accuracy  of  Manual  Methods 
Excluding  PM2  5.  The  accuracy  of  mnnnnl 
sampling  methods  is  assessed  by  auditing  a 
portion  of  the  measurement  process. 

3.4.1  Procedures  for  PMio  and  TSP. 

3.4.1.1  Procedures  for  flow  rate  audits  for 
PMio-  Each  calendar  quarter,  audit  the  flow 
rate  of  at  least  25  percent  of  the  PMio 
samplers  such  that  each  PMio  sampler  is 
audited  at  least  once  per  year.  If  there  are 
fewer  than  four  PMio  samplers  within  a 
reporting  organization,  randomly  reaudit  one 
or  more  samplers  so  that  one  sampler  is 
audited  each  calendar  quarter.  Audit  each 
sampler  at  its  normal  ofierating  flow  rate, 
using  a  flow  rate  transfer  standard  certified 
in  accordance  with  section  2.3.3  of  this 
Appendix.  The  flow  rate  standard  used  for 
auditing  must  not  be  the  same  flow  rate 
standard  used  to  calibrate  the  sampler. 
However,  both  the  calibration  standard  and 
the  audit  standard  may  be  referenced  to  the 
same  primary  flow  rate  standard.  The  flow 
audit  should  be  scheduled  so  as  to  avoid 
interference  with  a  scheduled  sampling 


period.  Report  the  audit  (actual)  flow  rate 
and  the  corresponding  flow  rate  indicated  by 
the  sampler's  normally  used  flow  indicator. 
The  percent  diffierences  between  these  flow 
rates  are  used  to  calculate  accuracy  and  bias 
as  described  in  section  5.4.1  of  this 
Appendix. 

3.4.1.2  Great  care  must  be  used  in  auditing 
high-volume  particulate  matter  samplers 
having  flow  regulators  because  the 
introduction  of  resistance  plates  in  the  audit 
flow  standard  device  can  cause  abnormal 
flow  patterns  at  the  point  of  flow  sensing.  For 
this  reason,  the  flow  audit  standard  should 
be  used  with  a  normal  filter  in  place  and 
without  resistance  plates  in  auditing  flow- 
regulated  high-volume  samplers,  or  other 
steps  should  be  taken  to  assure  that  flow 
(>attems  are  not  perturbed  at  the  point  of  Qow 
sensing. 

3.4.2  SO;  Methods. 

3.4.2.1  Prepare  audit  solutions  from  a 
working  sulfite-tetrachloromercurate  (TCM) 
solution  as  described  in  section  10.2  of  the 
SO2  Reference  Method  (40  CFR  part  50. 
Appendix  A).  These  audit  samples  must  be 
prepared  independently  &t)m  the 
standardized  sulfite  solutions  used  in  the 
routine  calibration  procedure.  Sulfite-TCM 
audit  samples  must  be  stored  between  0  and 
5  °C  and  expire  30  days  after  preparation. 

3.4.2.2  Prepare  audit  samples  in  each  of  the 
concentration  ranges  of  0.2-0.3, 0.5-0.6.  and 
0.8-0.9  |ig  SOi/ml.  Analyze  an  audit  sample 
in  each  of  the  three  ranges  at  least  once  each 
day  that  samples  are  analyzed  and  at  least 
twice  per  calendar  quarter.  Report  the  audit 
concentrations  (in  ^g  SOj/ml)  and  the 
corresponding  indicated  concentrations  (in 
^g  SOz/ml).  The  percent  differences  between 
these  concentrations  are  used  to  calculate 
accuracy  as  described  in  section  5.4.2  of  this 
Appendix 

3.4.3  NO^  Methods.  Prepare  audit  solutions 
frt>m  a  working  sodium  nitrite  solution  as 
described  in  the  appropriate  equivalent 
method  (see  Reference  8  of  this  Appendix). 
These  audit  samples  must  be  prepared 
independently  from  the  standardized  nitrite 
solutions  used  in  the  routine  calibration 
procedure.  Sodium  nitrite  audit  samples 
expire  in  3  months  after  preparation.  Prepare 
audit  samples  in  each  of  the  concentration 
ranges  of  0.2-0.3, 0.5-0.6,  and  0.8-0.9  )ig  NCV 
ml.  Analyze  an  audit  sample  in  each  of  the 
three  ranges  at  least  once  each  day  that 
samples  are  analyzed  and  at  least  twice  per 
calendar  quarter.  Report  the  audit 
concentrations  (in  (ig  N02/ml)  and  the 
corresponding  indicated  concentrations  (in 
|ig  N02/ml).  The  percent  differences  between 
these  concentrations  are  used  to  calculate 
accuracy  as  described  in  section  5.4.2  of  this 
Appendix. 

3.4.4  Pb  Methods. 

3.4.4.1  For  the  Pb  Reference  Method  (40 
CFR  part  50,  Appendix  G),  the  flow  rates  of 
the  high-volume  Pb  samplers  shall  be  audited 
as  part  of  the  TSP  network  using  the  same 
procedures  described  in  section  3.4.1  of  this 
Appendix.  For  agencies  operating  both  TSP 
and  Pb  networks,  25  percent  of  the  total 
number  of  high-volume  samplers  are  to  be 
audited  each  quarter. 

3.4.4.2  Each  calendar  quarter,  audit  the  Pb 
Refiarence  Method  analytical  procedure  using 


glass  fiber  filter  strips  containing  a  known 
quantity  of  Pb.  These  audit  sample  strips  are 
prepared  by  depositing  a  Pb  solution  on 
unexposed  glass  fiber  filter  strips  of 
dimensions  1.9  cm  by  20.3  cm  (3/4  inch  by 
8  inch)  and  allowing  them  to  dry  thoroughly. 
The  audit  samples  must  be  prepared  using 
batches  of  reagents  different  from  those  used 
to  calibrate  the  Pb  analytical  equipment 
being  audited.  Prepare  audit  samples  in  the 
following  concentration  ranges: 


Range 

Pb  Concentra- 
tion, MQ/Strip 

Equivalent  Ambi- 
ent Pb  Con- 
centration, fig/ 

1  

2  

100-300 
600-1000 

0.5-1.5 
3.0-6.0 

'  Equivalent  ambient  Pb  concentration  In 
(ig/m3  is  based  on  sampling  at  1.7  m'/min  tof 
24  hours  on  a  20.3  cmx25.4  cm  (8  inchxIO 
inch)  glass  fiber  filter. 

3.4.4.3  Audit  samples  must  be  extracted 
using  the  same  extraction  procedure  used  for 
exposed  filters. 

3.4.4.4  Analyze  three  audit  samples  in  each 
of  the  two  ranges  each  quarter  samples  are 
analyzed.  The  audit  sample  analyses  shall  be 
distributed  as  much  as  possible  over  the 
entire  calendar  quarter.  Report  the  audit 
concentrations  (in  ^.g  Pb/strip)  and  the 
corresponding  measured  concentrations  (in 
|ig  Pb/strip)  using  unit  code  77.  The  percent 
differences  between  the  concentrations  are 
used  to  calculate  analytical  accuracy  as 
described  in  section  5.4.2  of  this  Appendix. 

3.4.4.5  The  accuracy  of  an  equivalent  Pb 
method  is  assessed  in  the  same  manner  as  for 
the  reference  method.  The  flow  auditing 
device  and  Pb  analysis  audit  samples  must  be 
compatible  with  the  specific  requirements  of 
the  equivalent  method. 

3.5  Measurement  Uncertainty  for 
Automated  and  Manual  PM2.S  Methods.  The 
goal  for  acceptable  measurement  uncertainty 
has  been  defined  as  10  percent  coefficient  of 
variation  (CV)  for  total  precision  and  ±  10 
percent  for  total  bias  (Reference  14  of  this 
Appendix). 

3.5.1  Flow  Rate  Audite. 

3.5.1.1  Automated  methods  for  PM2  s-  A 
one-point  precision  check  must  be  performed 
at  least  once  every  2  weeks  on  each 
automated  analyzer  used  to  measiuv  PMi.s- 
The  precision  check  is  made  by  checking  the 
operational  flow  rate  of  the  analyzer.  If  a 
precision  flow  rate  check  is  made  in 
conjunction  with  a  flow  rate  adjustment,  it 
must  be  made  prior  to  such  flow  rate 
adjustment.  Randomization  of  the  precision 
check  with  respect  to  time  of  day.  day  of 
week,  and  routine  service  and  adjustments  is 
encouraged  where  possible. 

3.5.1.1.1  Standard  procedure:  Use  a  flow 
rate  transfer  standard  certified  in  accordance 
with  section  2.3.3  of  this  Appendix  to  check 
the  analyzer's  normal  flow  rate.  Care  should 
be  used  in  selecting  and  using  the  flow  rate 
measurement  device  such  that  it  does  not 
alter  the  normal  operating  flow  rate  of  the 
analyzer.  Report  the  actual  analyzer  flow  rate 
measured  by  the  transfer  standard  and  the 
corresponding  flow  rate  measured,  indicated, 
or  assumed  by  the  analyzer. 


3.5.1.1.2  Alternative  procedure:  It  is 
permissible  to  obtain  the  precision  check 
flow  rate  data  from  the  analyzer's  internal 
flow  meter  without  the  use  of  an  external 
flow  rate  transfer  standard,  provided  that  the 
flow  meter  is  audited  with  an  external  flow 
rate  transfer  standard  at  least  every  6  months; 
records  of  at  least  the  three  most  recent  flow 
audits  of  the  instrument's  internal  flow  meter 
over  at  least  several  weeks  confirm  that  the 
flow  meter  is  stable,  verifiable  and  accurate 
to  ±4%;  and  the  instrument  and  flow  meter 
give  no  indication  of  improper  operation. 
With  suitable  communication  capability,  the 
precision  check  may  thus  be  carried  out 
remotely.  For  this  procedure,  report  the  set- 
point  flow  rate  as  the  actual  flow  rate  along 
with  the  flow  rate  measured  or  indicated  by 
the  analyzer  flow  meter. 

3.5.1.1.3  For  either  procedure,  the 
differences  between  the  actual  and  indicated 
flow  rates  are  used  to  assess  the  precision  of 
the  monitoring  data  as  described  in  section 
5.5  of  this  Appendix. 

3.5.1.2  Manual  methods  for  PMj  j-  Each 
calendar  quarter,  audit  the  flow  rate  of  each 
SLAMS  PM2  5  analyzer.  The  audit  is  made  by 
measuring  the  analyzer's  normal  operatiitg 
flow  rate,  using  a  flow  rate  transfer  standard 
certified  in  accordance  with  section  2.3.3  of 
this  Appendix.  The  flow  rate  standard  used 
for  auditing  must  not  be  the  same  flow  rate 
standard  used  to  calibrate  the  analyzer. 
However,  both  the  calibration  standard  and 
the  audit  standard  may  be  referenced  to  the 
same  primary  flow  rate  or  volume  standard. 
Great  care  must  be  used  in  auditing  the  flow 
rate  to  be  certain  that  the  flow  measurement 
device  does  not  alter  the  normal  operating 
flow  rate  of  the  analyzer.  Report  the  audit 
(actiud)  flow  rate  and  the  corresponding  flow 
rate  indicated  or  assumed  by  the  sampler. 
The  procedures  used  to  calculate 
measurement  uncertainty  PM2  5  are  described 
in  section  5.5  of  this  Appendix. 

3.5.2  Measurement  of  Precision  using 
Collocated  Procedures  for  Automated  and 
Manual  Methods  of  FMj^- 

(a)  For  PM2  5  sites  within  a  reporting 
organization  each  EPA  designated  Federal 
reference  method  (FRM)  or  Federal 
equivalent  method  (FEM)  must: 

(1)  Have  25  percent  of  the  monitors 
collocated  (values  of  .5  and  greater  round 
up). 

(2)  Have  at  least  1  collocated  monitor  (if 
the  total  number  of  monitors  is  less  than  4). 
The  firet  collocated  monitor  must  be  a 
designated  FRM  monitor. 

(b)  In  addition,  monitors  selected  must  also 
meet  the  following  requirements: 

(1)  A  monitor  designated  as  an  EPA  FRM 
shall  be  collocated  with  a  monitor  having  the 
same  EPA  FRM  designation. 

(2)  For  each  monitor  designated  as  an  EPA 
FEM,  50  percent  of  the  designated  monitors 
shall  be  collocated  with  a  monitor  having  the 
same  method  designation  and  50  percent  of 
the  monitors  shall  be  collocated  with  an  FRM 
monitor.  If  there  are  an  odd  number  of 
collocated  monitors  required,  the  additional 
monitor  shall  be  an  FRM.  An  example  of  this 
procedure  is  found  in  Table  A-2  of  this 
Appendix. 

(c)  For  PM2.5  sites  during  the  initial 
deployment  of  the  SLAMS  network,  special 


emphasis  should  be  placed  on  those  sites  in 
areas  likely  to  be  in  violation  of  the  NAAQS. 
Once  areas  are  initially  determined  to  be  in 
violation,  the  collocated  monitors  should  be 
deployed  according  to  the  following  protocol: 

(1)  Eighty  percent  of  the  collocated 
monitors  should  be  deployed  at  sites  with 
concentrations  >  ninety  percent  of  the  annual 
PM:  5  NAAQS  (or  24-hour  NAAQS  if  that  is 
affecting  the  area):  one  hundred  percent  if  all 
sites  have  concentrations  above  either 
NAAQS,  and  each  area  determined  to  be  in 
violation  should  be  represented  by  at  least 
one  collocated  monitor 

(2)  The  remaining  20  percent  of  the 
collocated  monitors  should  be  deployed  at 
sites  with  concentrations  <  ninety  percent  of 
the  annual  PM2  5  NAAQS  (or  24-hour 
NAAQS  if  that  is  affecting  the  area) 

(3)  If  an  organization  has  no  sites  at 
concentration  ranges  >  ninety  percent  of  the 
annual  PM25  NAAQS  (or  24-hour  NAAQS  if 
that  is  afCecting  the  area),  60  percent  of  the 
collocated  monitors  should  be  deployed  at 
those  sites  with  the  annual  mean  PM2  ? 
concentrations  (or  24-hour  NAAQS  if  that  is 
affecting  the  area)  among  the  highest  25 
percent  for  all  PM2  5  sites  in  the  network. 

3.5.2.1  In  determining  the  number  of 
collocated  sites  required  for  PM23. 
monitoring  networks  for  visibility  should  not 
be  treated  independently  from  networks  for 
particulate  matter,  as  the  separate  networks 
may  share  one  or  more  common  samplers. 
However,  for  class  I  visibility  areas,  EPA  will 
accept  visibility  aerosol  mass  measurement 
instead  of  a  PM2  5  measurement  if  the  latter 
measurement  is  unavailable.  Any  PM2  5 
monitoring  site  which  does  not  have  a 
monitor  which  is  an  EPA  federal  reference  or 
equivalent  method  is  not  required  to  be 
included  in  the  number  of  sites  which  are 
used  to  determine  the  number  of  collocated 
monitors. 

3.5.2.2  The  tvw)  collocated  samplers  must 
be  within  4  meters  of  each  other,  and 
particulate  matter  samplers  must  be  at  least 
2  meters  apart  to  preclude  airflow 
interference.  Calibration,  sampling,  and 
analysis  must  be  the  same  for  both  collocated 
samplers  and  the  same  as  for  all  other 
samplers  in  the  network. 

3.5.2.3  For  each  pair  of  collocated 
samplers,  designate  one  sampler  as  the 
primary  sampler  whose  samples  will  be  used 
to  report  air  quality  for  the  site,  and  designate 
the  other  as  the  duplicate  sampler.  Each 
duplicate  sampler  must  be  operated 
concurrently  with  its  associated  primary 
sampler.  The  operation  schedule  should  be 
selected  so  that  the  sampling  days  are 
distributed  evenly  over  the  year  and  over  the 
7  days  of  the  week  and  therefore,  a  6-day 
sampling  schedule  is  required.  Report  the 
measurements  from  both  samplers  at  each 
collocated  sampling  site.  The  calculations  for 
evaluating  precision  between  the  two 
collocated  samplers  are  described  in  section 
5.5  of  this  Appendix. 

3.5.3  Measurement  of  Bias  using  the  FRM 
Audit  Procedures  for  Automated  and  Manual 
Methods  of  PM2  j. 

3.5.3.1  The  FRM  audit  is  an  independent 
assessment  of  the  total  measurement  system 
bias.  These  audits  will  be  performed  under 
the  National  Performance  Audit  Program 
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(section  2.4  of  this  Appendix)  or  a 
comparable  program.  Twenty-five  percent  of 
the  SLAMS  monitors  within  each  reporting 
organization  will  be  assessed  with  an  FRM 
audit  each  year.  Additionally,  every 
designated  FRM  or  FEM  within  a  reporting 
organization  must: 

(a)  Have  at  least  23  percent  of  each  method 
designation  audited,  including  collocated 
sites  (even  those  collocated  with  FRM 
instruments),  (values  of  .5  and  greater  round 
up). 

(b)  Have  at  least  one  monitoj  audited. 

(c)  Be  audited  at  a  frequency  of  four  audits 
per  year 

(d)  Have  all  FRM  or  FEM  samples  subject 
to  an  FRM  audit  at  least  once  every  4  years. 
Table  A-2  illustrates  the  procedure 
mentioned  above. 

3.5.3.2  For  PM^  s  sites  during  the  initial 
deployment  of  the  SLAMS  network,  special 
emphasis  should  be  placed  on  those  sites  in 
areas  likely  to  be  in  violation  of  the  NAAQS. 
Once  areas  are  initially  determined  to  be  in 
violation,  the  FRM  audit  program  should  be 
implemented  according  to  the  following 
protocol; 

(aj  Eighty  percent  of  the  FRM  audits 
should  be  deployed  at  sites  with 
concentrations  >  ninety  percent  of  the  annual 
PM2  5  NAAQS  (or  24-hour  NAAQS  if  that  is 
affecting  the  area):  one  hundred  percent  if  all 
sites  have  concentrations  above  either 
NAAQS.  and  each  area  determined  to  be  in 
violation  should  implement  an  FRM  audit  at 
a  minimum  of  one  monitor  within  that  area. 

(b)  The  remaining  20  percent  of  the  FRM 
audits  should  be  implemented  at  sites  with 
concentrations  <  ninety  percent  of  the  annual 
PM2  5  NAAQS  (or  24-hour  NAAQS  if  that  is 
affecting  the  area). 

(c)  If  an  organization  has  no  sites  at 
concentration  ranges  >  ninety  percent  of  the 
annual  PM2  5  NAAQS  (or  24-hour  NAAQS  if 
that  is  affecting  the  area),  60  percent  of  the 
FRM  audits  should  be  implemented  at  those 
sites  with  the  annual  mean  PM2  5 
concentrations  (or  24— hour  NAAQS  if  that  is 
affecting  the  area)  among  the  highest  25 
percent  for  all  PMj^s  sites  in  the  network. 
Additional  information  concerning  the  FRM 
audit  program  is  contained  in  Reference  7  of 
this  Appendix.  The  calculations  for 
evaluating  bias  between  the  primary  monitor 
and  the  FRM  audit  are  described  in  section 
5.5. 

4.  Reporting  Requirewents. 

(a)  For  each  pollutant,  prepare  a  list  of  all 
monitoring  sites  and  their  AIRS  site 
identification  codes  in  each  reporting 
organization  and  submit  the  list  to  the 
appropriate  EPA  Regional  Office,  with  a  copy 
to  AIRS-AQS.  Whenever  there  is  a  change  in 
this  list  of  monitoring  sites  in  a  rep>orting 


oi;ganization,  report  this  change  to  the 
Regional  Office  and  to  AIRS-AQS. 

4.1  Quarterly  Reports.  For  each  quarter, 
each  reporting  organization  shall  report  to 
AIRS-AQS  directly  (or  via  the  appropriate 
EPA  Regional  Office  for  organizations  not 
direct  users  of  AIRS)  the  results  of  all  valid 
precision,  bias  and  accuracy  tests  it  has 
carried  out  during  the  quarter.  The  quarterly 
reports  of  precision,  bias  and  accuracy  data 
must  be  submitted  consistent  with  the  data 
reporting  requirements  specified  for  air 
quality  data  as  set  forth  in  §  58.35(c].  EPA 
strongly  encourages  early  submittal  of  the  QA 
data  in  order  to  assist  the  State  and  Local 
agencies  in  controlling  and  evaluating  the 
quality  of  the  ambient  air  SLAMS  data.  Each 
organization  shall  report  all  QA/QC 
measurements.  Report  results  from  invalid 
tests,  from  tests  carried  out  during  a  time 
period  for  which  ambient  data  immediately 
prior  or  subsequent  to  the  tests  were 
invalidated  for  appropriate  reasons,  and  from 
tests  of  methods  or  analyzers  not  approved 
for  use  in  SLAMS  monitoring  networks 
under  Appendix  C  of  this  part.  Such  data 
should  be  flagged  so  that  it  will  not  be 
utilized  for  quantitative  assessment  of 
precision,  bias  and  accuracy. 

4.2  Annual  Reports. 

4.2.1  When  precision,  bias  and  accuracy 
estimates  for  a  reporting  organization  have 
been  calculated  for  all  four  quarters  of  the 
calendar  year,  EPA  will  calculate  and  report 
the  measurement  uncertainty  for  the  entire 
calendar  year.  These  limits  will  then  be 
associated  with  the  data  submitted  in  the 
annual  SLAMS  report  required  by  §  58.26. 

4.2.2  Each  reporting  organization  shall 
submit,  along  with  its  annual  SLAMS  report, 
a  listing  by  pollutant  of  all  monitoring  sites 
in  the  reporting  organization. 

5.  Calculations  for  Data  Quality  Assessment. 

(a)  Calculations  of  measurement 
uncertainty  are  carried  out  by  EPA  according 
to  the  following  procedures.  Reporting 
organizations  should  report  the  data  for 
individual  precision,  bias  and  accuracy  tests 
as  specified  in  sections  3  and  4  of  this 
Appendix  even  though  they  may  elect  to 
p>erform  some  or  all  of  the  calculations  in  this 
section  on  their  own. 

5.1  Precision  of  Automated  Methods 
Excluding  PM2  s.  Estimates  of  the  precision  of 
automated  methods  are  calculated  from  the 
results  of  biweekly  precision  checks  as 
specified  in  section  3.1  of  this  Appendix  At 
the  end  of  each  calendar  quarter,  an 
integrated  precision  probability  interval  for 
all  SLAMS  analyzers  in  the  organization  is 
calculated  for  each  pollutant. 

5.1.1  Single  Analyzer  Precision. 

5.1.1.1  The  percent  difference  (di)  for  each 
precision  check  is  calculated  using  equation 


1 ,  where  Y,  is  the  concentration  indicated  by 
the  analyzer  for  the  I-th  precision  check  and 
X,  is  the  known  concentration  for  the  I-th 
precision  check,  as  follows: 

Equation  1 


d:   = 


Y,-X, 


X  100 


5.1.1.2  For  each  analyzer,  the  quarterly 
average  (dj)  is  calculated  with  equation  2, 
and  the  standard  deviation  (Sj)  with  equation 
3,  where  n  is  the  number  of  precision  checks 
on  the  instrument  made  during  the  calendar 
quarter.  For  example,  n  should  be  6  or  7  if 
precision  checks  are  made  biweekly  during  a 
quarter.  Equation  2  and  3  follow: 

Equation  2 


"1  =  7  I". 


i>l 


Equation  3 


§3  = 


1^ 


n-1 


n 

1 

n 

f  n          ^^ 

I-? 

I". 

i=l 

U=I       / 

5.1.2  Precision  for  Reporting  Organization. 

5.1.2.1  For  each  pollutant,  the  average  of 
averages  (D)  and  the  pooled  standard 
deviation  (S.)  are  calculated  for  all  analyzers 
audited  for  the  pollutant  during  the  quarter, 
using  either  equations  4  and  5  or  4a  and  5a, 
where  k  is  the  number  of  analyzers  audited 
within  the  reporting  organization  for  a  single 
pollutant,  as  follows: 

Equation  4 


1       k 


Equation  4a 

^ ^  fii^i  +n^d2  +  ...  +  njdj  +  ■.. -Kn^rft 
n, +n2+  ...  +  «;+  ...  +  n^ 

Equation  S 


s.= 


-m^- 


Equation  5a 


5.1.2.2  Equations  4  and  5  are  used  when 
the  same  number  of  precision  checks  are 
made  for  each  analyzer.  Equations  4a  and  5a 
are  used  to  obtain  a  weighted  average  and  a 


weighted  standard  deviation  when  different 
□umbers  of  precision  checks  are  made  for  the 
analyzers. 


5.1.2.3  For  each  pollutant,  the  95  Percent 
Probability  Limits  for  the  precision  of  a 
reporting  organization  are  calculated  using 
equations  6  and  7,  as  follows: 
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Equation  6 


Upper  95  Percent  Probability 
Limit  -  D  -••  1 .96  S, 

Equation  7 

Lower  95  Percent  Probability 

Limu-D-l.%S„ 

5.2  Accuracy  of  Automated  Methods 
Excluding  PM2.5.  Estimates  of  the  accuracy  of 
automated  methods  are  calculated  from  the 
results  of  independent  audits  as  described  in 
section  3.2  of  this  Appendix.  At  the  end  of 
each  calendar  quarter,  an  integrated  accuracy 
probability  interval  for  all  SLAMS  analyzers 
audited  in  the  reporting  organization  is 
calculated  for  each  pollutant.  Separate 
probability  Limits  are  calculated  for  each 
audit  concentration  level  in  section  3.2  of 
this  Appendix. 

5.2.1  Single  Analyzer  Afxuracy.  The 
percentage  difference  (dJ  for  each  audit 
concentration  is  calculated  using  equation  1, 
where  Yi  is  the  analyzer's  indicated 
concentration  measurement  from  the  I-th 
audit  check  and  X,  is  the  actual  concentration 
of  the  audit  gas  used  for  the  I-th  audit  check. 

5.2.2  Acciiracy  for  Reporting  Organization. 
5.2.2.1  For  each  audit  concentration  level 

of  a  particular  pollutant,  the  average  (D)  of 
the  individual  percentage  differences  (di)  for 
all  n  analyzers  audited  dining  the  quarter  is 
calculated  using  equation  8,  as  follows: 

Equation  8 


D  =  l   Xd* 


5.2.2.2  For  each  concentration  level  of  a 
particular  pollutant,  the  standard  deviation 
(Sa)  of  all  the  individual  percentage 
differences  for  all  n  analyzers  audited  during 
the  quarter  is  calculated,  using  equation  9,  as 
follows: 

Equation  9 


S.  = 


n-l 


jsl 


f "      "l 

2' 

I". 

Vi=l     J  J 

5.2.2.3  For  reporting  organizations  having 
four  or  fewer  analyzers  for  a  particular 
pollutant,  only  one  audit  is  required  each 
quarter.  For  such  reporting  organizations,  the 
audit  results  of  two  consecutive  quarters  are 
required  to  calculate  an  average  and  a 
standard  deviation,  using  equations  8  and  9. 
Therefore,  the  reporting  of  probability  limits 
shall  be  on  a  semiannual  (instead  of  a 
quarterly)  basis. 

5.2.2.4  For  each  pollutant,  the  95  Percent 
Probability  Limits  for  the  accuracy  of  a 
reporting  organization  are  calculated  at  each 
audit  concentration  level  using  equations  6 
and  7. 

5.3  Precision  of  Manual  Methods 
Excluding  PMi^.  Estimates  of  precision  of 
manual  methods  are  calculated  from  the 
results  obtained  from  collocated  samplers  as 
described  in  section  3.3  of  this  Appendix.  At 
the  end  of  each  calendar  quarter,  an 


integrated  precision  probability  interval  for 
all  collocated  samplers  operating  in  the 
reporting  organization  is  calculated  for  each 
manual  method  network. 
5.3.1  Single  Sampler  Precision. 

5.3.1.1  At  low  concentrations,  agreement 
between  the  measurements  of  collocated 
samplers,  expressed  as  percent  differences, 
may  be  relatively  poor.  For  this  reason, 
collocated  measurement  pairs  are  selected  for 
use  in  the  precision  calculations  only  when 
both  measurements  are  above  the  following 
limits: 

(a)  TSP:  20  ng/m3. 

(b)  SO2:  45  »ig/m'. 

(c)  NO2:  30  ng/m'. 
(d)Pb:0.15|ig/m'. 
(e)PM,o:20|ig/m3. 

5.3.1.2  For  each  selected  measurement 
pair,  the  percent  difference  (d,)  is  calculated, 
using  equation  10,  as  follows: 

Equation  10 


di  = 


Y,-X, 


{Yi-^Xi)/2 


X  100 


where:. 

Y,  is  the  pollutant  concentration 

measurement  obtained  from  the  duplicate 

sampler,  and 

Xi  is  the  concentration  measurement 

obtained  from  the  primary  sampler 

designated  for  reporting  air  quality  for  the 

site. 

(a)  For  each  site,  the  quarterly  average 
percent  difference  (dJ  is  calculated  from 
equation  2  and  the  standard  deviation  (Sj)  is 
calculated  from  equation  3,  where  n=  the 
number  of  selected  measurement  pain  at  the 
site. 

5.3.2  Precision  for  Reporting  Organization. 

5.3.2.1  For  each  pollutant,  the  average 
percentage  difference  (D)  and  the  pooled 
standard  deviation  (S.)  are  calculated,  using 
equations  4  and  5,  or  using  equations  4a  and 
5e  if  different  numbers  of  p>aired 
measurements  are  obtained  at  the  collocated 
sites.  For  these  calculations,  the  k  of 
equations  4,  4a,  5  and  5a  is  the  number  of 
collocated  sites. 

5.3.2.2  The  95  Pert»nt  Probability  Limits 
for  the  integrated  precision  for  a  reporting 
organization  are  calculated  usii^  equations 
11  and  12,  as  follows: 


Equation  1 1 


Upper  95  Pcrcait  Probability 
Limit -D-K  1.96  S, 

Equation  12 

Lower  95  f>ercent  Probability 

Limit -D-1. 96  S„ 

5.4  Accuracy  of  Manual  Methods 
Excluding  PM2.5.  Estimates  of  the  accuracy  of 
manual  methods  are  calculated  bom  the 
results  of  independent  audits  as  described  in 
section  3.4  of  this  Appendix.  At  the  end  of 
each  calendar  quarter,  an  integrated  accuracy 
probability  interval  is  calculated  for  each 
manual  method  network  operated  by  the 
reporting  organization. 


5.4.1  Particulate  Matter  Samplers  other 
than  PM2  5  (including  reference  method  Pb 
samplers). 

5.4.1.1  Single  Sampler  Accuracy.  For  the 
flow  rate  audit  described  in  section  3.4.1  of 
this  Appendix,  the  percentage  difference  (d,) 
for  each  audit  is  calculated  using  equabon  1, 
where  X,  represents  the  known  flow  rate  and 
Y,  represents  the  flow  rate  indicated  by  the 
sampler. 

5.4.1.2  Accuracy  for  Reporting 
Organization.  For  each  type  of  particulate 
matter  measured  (e.g.,  TSP/Pb),  the  average 
(D)  of  the  individual  percent  differences  for 
all  similar  particulate  matter  samplers 
audited  during  the  calendar  quarter  is 
calculated  using  equation  8.  The  standard 
deviation  (SJ  of  the  percentage  difierences 
for  all  of  the  similar  particulate  matter 
samplers  audited  during  the  calendar  quarter 
is  calculated  using  equation  9.  The  95 
Percent  Probability  Limits  for  the  intagratad 
accuracy  for  the  reporting  organization  are 
calculated  using  equations  6  and  7.  For 
reporting  organizations  having  four  or  fewer 
particulate  matter  samplers  of  one  type,  only 
one  audit  is  required  each  quarter,  and  the 
audit  results  of  two  consecutive  quarters  are 
required  to  calculate  an  average  and  a 
standard  deviatioiL  In  that  case,  probability 
Limits  shall  be  reported  semi-annually  rather 
than  quarterly 

5.4.2  Analytical  Methods  for  SO2.  NO2,  and 
Pb. 

5.4.2.1  Single  Analysis-Day  Accuracy.  For 
each  of  the  audits  of  the  analytical  methods 
for  SO2,  NO2,  and  Pb  described  in  sections 
3.4.2,  3.4.3,  and  3.4.4  of  this  Appendix,  the 
percentage  difference  (dj)  at  each 
concentration  level  is  nalmlatwd  using 
equation  1,  where  X,  repreaents  the  known 
value  of  the  audit  sample  and  Yj  represents 
the  value  of  SO2,  NO2.  or  Pb  iiulicated  by  the 
analytical  method. 

5.4.2.2  Accuracy  for  Reporting 
Organization.  For  each  analytical  method,  the 
average  (D)  of  the  individual  pwrcent 
differences  at  each  concentration  level  for  all 
audits  during  the  cslendar  quarter  is 
calculated  using  equation  8.  The  standard 
deviation  (S.)  of  the  percentage  differences  at 
each  concentration  level  for  all  audits  during 
the  calendar  quarter  is  caiculatad  using 
equation  9.  The  95  Percent  Probability  Limits 
for  the  accuracy  for  the  refwrting 
organization  are  calculated  using  equations  6 
and  7. 

5.5  Precision.  Acoiracy  and  Bias  for 
Automated  and  Manual  PM2.J  Methods. 

(a)  Reporting  organizations  are  required  to 
report  the  data  that  will  allow  asaeaaments  of 
the  following  individual  quality  control 
checks  and  audits: 

(1)  Flow  rate  audit. 

(2)  Collocated  samplers,  where  the 
duplicate  sampler  is  not  an  FRM  device.        , 

(3)  Collocated  samplers,  where  the 
duplicate  sampler  is  an  FRM  device. 

(4)  FRM  audiu. 

(b)  EPA  uses  the  reported  results  to  deriva 
precision,  accuracy  and  bias  estimates 
according  to  the  following  procedures. 

5.5.1  Flow  Rate  AudiU.  The  reporting 
organization  shall  report  both  the  audit 
standard  flow  rate  and  the  flow  rate  indicated 
by  the  sampling  instrument.  These  results  an 
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used  by  EPA  to  calculate  flow  rate  accuracy 
and  bias  estimates. 

5.5.M  Accuracy  of  a  Single  Sampler - 
Single  Check  (Quarterly)  Basis  (dj.  The 
percentage  difference  (d,)  for  a  single  flow 
rate  audit  d,  is  calculated  using  Equation  13, 
where  X,  represents  the  audit  standard  flow 
rate  (known)  and  Y,  represents  the  indicated 
flow  rate,  as  follows; 

Equation  13 


d,  =  ^i^ 


X  100 


5.5.1.2  Bias  of  a  Single  Sampler  -  Annual 
Basis  (D,).  For  an  individual  particulate 
sampler  j,  the  average  (D,)  of  the  individual 
percentage  differences  (d,)  during  the 
calendar  year  is  calculated  using  Equation 
14.  where  n,  is  the  number  of  individual 
percentage  differences  produced  for  sampler 
j  during  the  calendar  year,  as  follows: 

Equation  I-l 


1 


h. 


"i       ,=1 

5.5.1.3  Bias  for  Each  EPA  Federal 
Reference  and  Equivalent  Method 
Designation  Employed  by  Each  Reporting 
Organization  -  Quarterly  Basis  (IX.,).  For 
method  designation  k  used  by  the  reporting 
organization,  quarter  q's  single  sampler 
fjercentage  differences  (d,)  are  averaged  using 
Equation  16,  where  Hk  q  is  the  number  of 
individual  percentage  differences  produced 
for  method  designation  k  in  quarter  q.  as 
follows: 


Equation  15 


1 


"k.q 

X   Id, 


Dk,q  = 

"k,q  i>l 

5.5  1  4  Bias  for  Each  Reporting 
Organization  -  Quarterly  Basis  (Dq).  For  each 
reporting  organization,  quarter  q's  single 
sampler  percentage  differences  (d,)  are 
averaged  using  Equation  16,  to  produce  a 
single  average  for  each  reporting 
organization,  where  n^  is  the  total  number  of 
single  sampler  percentage  differences  for  all 
federal  reference  or  equivalent  methods  of 
samplers  in  quarter  q,  as  follows: 

Equation  J  6 


=  ^xia. 


Equation  t7 


"q  i=l 

5.5.1.5  Bias  for  Each  EPA  Federal 
Reference  and  Equivalent  Method 
Designation  Employed  by  Each  Reporting 
Organization  -  .Annual  Basis  (Dv).  For  method 
designation  k  used  by  the  reporting 
organization,  the  annual  average  percentage 
difference,  Dk.  is  derived  using  Equation  17, 
where  Dv  q  IS  the  average  reported  for  method 
designation  k  during  the  qth  quarter,  and  n^.q 
is  the  number  of  the  method  designation  k's 
monitors  that  were  deployed  during  the  qth 
quarter,  as  follows: 


I   ("k.qDk^) 


D.=^^ 


•k.q 


q=l 


5.5.1.6  Bias  for  Each  Reporting 
Organization  -  Annual  Basis  (D).  For  each 
reporting  organization,  the  annual  average 
percentage  difference,  D,  is  derived  using 
Equation  18,  where  Dq  is  the  average  reported 
for  the  reporting  organization  during  the  qth 
quarter,  and  n,  is  the  total  number  monitors 
that  were  deployed  during  the  qth  quarter.  A 
single  annual  average  is  produced  for  each 
reporting  organization.  Equation  18  follows: 

Equation  18 


IKd,) 


D  = 


q=l 


q=l 


5.5.2  Collocated  Samplers.  Where  the 
Duplicate  Sampler  is  not  an  FRM  Device,  (a) 
At  low  concentrations,  agreement  between 
the  measurements  of  collocated  samplers 
may  be  relatively  poor.  For  this  reason. 
collocated  measurement  pairs  are  selected  for 
use  in  the  precision  calculations  only  when 
both  measurements  are  above  the  following 
limits: 

PM2  5  :  6  (ig/m^ 
(b)  Collocated  sampler  results  are  used  to 
assess  measurement  system  precision.  A 
collocated  sampler  pair  consists  of  a  primary 
sampler  (used  for  routine  monitoring)  and  a 
duplicate  sampler  (used  as  a  quality  control 
check).  Quarterly  precision  estimates  are 
calculated  by  EPA  for  each  pair  of  collocated 
samplers  and  for  each  method  designation 
employed  by  each  reporting  organization. 
Annual  precision  estimates  are  calculated  by 
EPA  for  each  primary  sampler,  for  each  EPA 
Federal  reference  method  and  equivalent 
method  designation  employed  by  each 
reporting  organization,  and  nationally  for 
each  EPA  Federal  reference  method  and 
equivalent  method  designation. 

5.5.2.1  Percent  Difference  for  a  Single 
Check  (di).  The  percentage  difference,  d„  for 
each  check  is  calculated  by  EPA  using 
Equation  19,  where  X,  represents  the 
concentration  produced  from  the  primary 
sampler  and  Y,  represents  concentration 
reported  for  the  duplicate  sampler,  as 
follows: 


Equation  19 


d.  = 


Y,-X, 


(Yi+Xi)/2 


X  100 


5.5.2.2  Coefficient  of  Variation  (CV)  for  a 
Single  Check  (CV,).  The  coefficient  of 
variation,  CV„  for  each  check  is  calculated  by 
EPA  by  dividing  the  absolute  value  of  the 
percentage  difference,  d„  by  the  square  root 
of  two  as  shovm  in  Equation  20,  as  follows: 


Equation  20 

'      V2 

5.5.2.3  Precision  of  a  Single  Sampler - 
Quarterly  Basis  (CV,.q). 

(a)  For  particulate  sampler  j.  the  individual 
coefficients  of  variation  (CV,.q)  during  the 
queuler  are  pooled  using  Equation  21,  where 
n|.q  is  the  number  of  pairs  of  measurements 
from  collocated  samplers  during  the  quarter, 
as  follows: 

Equation  21 


cv,,= 


CVi^ 


i=l 


j.q 


(b)  The  90  percent  confidence  limits  for  the 
single  sampler's  CV  are  calculated  by  EPA 
using  Equations  22  and  23,  where  X'  oo5.<if 
and  X2  0  95.df  are  the  0.05  and  0.95  quantiles 
of  the  chi-square  (X^)  distribution  with  n,,, 
degrees  of  freedom,  as  follows: 

Equation  22 


Hi 


Lower  Confidence  Limit  -  CVj^q  I    2  ''"'' 


Equation  23 


i-q 


Upper  Confidence  Limit  -  C\^^  l—p 

\  ^0.05,  n^, 

5.5.2.4  Precision  of  a  Single  Sampler  - 
Annual  Basis.  For  particulate  sampler  j,  the 
individual  coefficients  of  variation,  CV,, 
produced  during  the  calendar  year  are  pooled 
using  Equation  21,  where  n,  is  the  number  of 
checks  made  during  the  calendar  year.  The 
90  percent  confidence  limits  for  the  single 
sampler's  CV  are  calculated  by  EPA  using 
Equations  22  and  23.  where  X^  ooidf  and  X^ 

0  95jjf  are  the  0.05  and  0.95  quantiles  of  the 
chi-square  (X-)  distribution  with  n,  degrees  of 
freedom. 

5.5.2.5  Precision  for  Each  EPA  Federal 
Reference  Method  and  Equivalent  Method 
Designation  Employed  by  Each  Reporting 
Organization  -  Quarterly  Basis  (CVk.q). 

(a)  For  each  method  designation  k  used  by 
the  reporting  organization,  the  quarter's 
single  sampler  coefficients  of  variation, 
CVjqS,  obtained  from  Equation  21.  are  pooled 
using  Equation  24,  where  nk.q  is  the  number 
of  collocated  primary  monitors  for  the 
designated  method  (but  not  collocated  with 
FRM  samplers)  and  Hj.q  is  the  number  of 
degrees  of  freedom  associated  with  CVjq,  as 
follows: 
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Equation  24 


CVm  = 


'M 


"k.q 

I">q 
j=l 

(b)  The  number  of  method  CVs  produced 
for  a  reporting  organization  will  equal  the 
number  of  different  method  designations 
having  more  than  one  primary  monitor 
employed  by  the  organization  during  the 
quarter.  (When  exactly  one  monitor  of  a 
specified  designation  is  used  by  a  reporting 
organization,  it  will  be  collocated  with  an 
FRM  sampler.) 

5.5.2.6  Precision  for  Each  Method 
Designation  Employed  by  Each  Reporting 
Organization-  Aimual  Basis  (CVk).  For  each 
method  designation  k  used  by  the  reporting 
organization,  the  quarterly  estimated 
coefGcients  of  variation,  CVk,q,  are  pooled 
using  Equation  25,  where  n^.q  is  the  number 
of  collocated  primary  monitors  for  the 
designated  method  during  the  qth  quarter 
and  also  the  number  of  degrees  of  freedom 
associated  with  the  quarter's  precision 
estimate  for  the  method  designation,  CV^,  as 
follows: 

Equation  25 


cv,= 


q=i 


q=l 

5.5,3  Collocated  Samplers,  Where  the 
Duplicate  Sampler  is  an  FRM  Device.  At  low 
concentrations,  agreement  between  the 
measurements  of  collocated  samplers  may  be 
relatively  poor.  For  this  reason,  collocated 
measurement  pairs  are  selected  for  use  in  the 
precision  calculations  only  when  both 
measurements  are  above  the  following  limits: 
PM2  5:  6  )ig/m^.  These  duplicate  sampler 
results  are  used  to  assess  measurement 


system  bias.  Quarterly  bias  estimates  are 
calculated  by  EPA  for  each  primary  sampler 
and  for  each  method  designation  employed 
by  each  reporting  organization.  Annual 
precision  estimates  are  calculated  by  EPA  for 
each  primary  monitor,  for  each  method 
designation  employed  by  each  ref>orting 
organization,  and  nationally  for  each  method 
designation. 

5.5.3.1  Accuracy  for  a  Single  Check  (d',). 
The  percentage  difference,  d'„  for  each  check 
is  calculated  by  EPA  using  Equation  26, 
where  Xi  represents  the  concentration 
produced  from  the  FRM  sampler  taken  as  the 
true  value  and  Y,  represents  concentration 
reported  for  the  primary  sampler,  as  follows: 

Equation  26 


d.= 


Y.-X, 


xlOO% 


5.5.3.2  Bias  of  a  Single  Sampler  -  Quarterly 
Basis  (D'j.,). 

(a)  For  particulate  sampler  j,  the  average  of 
the  individual  percentage  differences  during 
the  quarter  q  is  calculated  by  EPA  using 
Equation  27,  where  Uj.,  is  the  number  of 
checks  made  for  sampler  j  during  the 
calendar  quarter,  as  follows: 

Equation  27 


1  ";•« 

(b)  The  standard  deviation,  s'^q,  of  sampler 
j's  {lercentage  differences  for  quarter  q  is 
calculated  using  Equation  28,  as  follows: 

Equation  28 


''•' '"'■;.-> 


Vi«i 


(c)  The  95  Percent  Confidence  Limits  for 
the  single  sampler's  bias  are  calculated  using 
Equations  29  and  30  where  to975.df  is  the 
0.975  quantile  of  Student's  t  distribution 
with  df  =  n^^-l  degrees  of  freedom,  as 
follows: 


Equation  29  * 

Lower  Confidence  Limit  -  Dj^-  t^^^i^  x  s^^ 
Equation  30 

Upper  Confidence  Limit  -  Dj^-^i,,  975  <^  x  s^, 

5.5. 3.3  Bias  of  a  Single  Sampler  -  Aimual 
Basis  (D'j). 

(a)  For  particulate  sampler  j.  the  mean  bias 
for  the  year  is  derived  from  the  quarterly  bias 
estimates,  D',.q.  using  Equation  31.  where  the 
variables  are  as  defined  for  Equations  27  and 
28,  as  follows: 

Equation  31 


i    (".qDj^) 


I"j.q 
q=l 

fb)  The  standard  error  of  the  above 
estimate,  se/  is  calculated  using  Equation  32, 
as  follows: 

Equation  32 


se:  = 


9=1 


(c)  The  95  Percent  Confidence  Limits  for 
the  single  sampler's  bias  are  calculated  using 
Equations  33  and  34,  where  \o<n^.<si  is  the 
0.975  quantile  of  Student's  t  distribution 
with  df=(nj.i+n;.2+n,.3+nj.«-4)  degrees  of 
freedom,  as  follows: 

Equation  33 


Lower  Confidence  Limit  -  Dj  -  t^rrsj^  ^  **j 
Equation  34 


Upper  Confidence  Limit  =  Dj  -  ^0.975^^  x  "> 


5.5.3.4  Bias  for  a  Single  Reporting 
Organization  (D')  -  Annual  Beisis.  The 
reporting  organizations  mean  bias  is 
calculated  using  Equation  35,  where 
variables  are  as  defined  in  Equations  31  and 
32,  as  follows: 


Equation  35 


1 


D=^xXd, 
"j        i=i 

5.5.4  FRM  Audits.  FRM  Audits  are 
performed  once  per  quarter  for  selected 
samplers.  The  reporting  organization  reports 
concentration  data  from  the  primary  sampler. 
Calculations  for  FRM  Audits  are  similar  to 


those  for  collocated  samplers  having  FRM 
samplers  as  duplicates.  The  calculations 
differ  because  only  one  check  is  performed 
per  quarter. 

5.5.4.1  Accuracy  for  a  Single  Sampler. 
Quarterly  Basis  (d,).  The  percentage 
difference,  d,.  for  each  check  is  calculated 
using  Equation  26,  where  X,  represents  the 
concentration  produced  from  the  FRM 
sampler  and  Y,  represents  the  concentration 
reported  for  the  primary  sampler.  For  quarter 
q,  the  bias  estimate  for  sampler  j  is  denoted 

D,q. 

5.5.4.2  Bias  of  a  Single  Sampler  -  Aimual 
Basis  (D'J.  For  particulate  sampler  j,  the 
mean  bias  for  the  year  is  derived  from  the 
quarterly  bias  estimates.  Dj.q.  using  Equation 


31.  where  n,.q  equals  1  because  one  FRM 
audit  is  performed  per  quarter. 

5.5  4.3.  Bias  for  a  Single  Reporting 
Organization  -  Annual  Basis  fD').  The 
reporting  organizations  mean  bias  is 
calculated  using  Equation  35,  where 
variables  are  as  denned  in  Equations  31  and 
32 
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Table  A-1  .—Minimum  Data  Assessment  Requirements 


Method 

Assessment  Method 

Coverage 

Minimum  Frequency 

Parameters  Reported 

(decision: 

Automated  Methods  tor 

Response  check  at  con- 

Each analyzer 

Once  per  2  weeks 

Actual  concentration  ^  and 

SO2,  NO2,  Oj,  and 

centration  between  .08 

measured  concentra- 

CO 

and   10  ppm  (8  &  10 
ppm  for  CO)  2 

tion  3 

Manual  Methods:  All 

Collocated  samplers 

1  site  lor  1-5  sites 

Once  every  six  days 

Particle  mass  concentra- 

methods except 

2  sites  for  6-20  sites 

tion  indk»ted  by  sam- 

PM25 

3  sites  >20  sites  (sites 
with  highest  cone.) 

pler  and  by  collocated 
sampler 

Accuracy: 

Automated  Methods  for 

Response  check  at 

1.  Each  analyzer 

1 .  Once  per  year 

Actual  concentration  ^  and 

SO:,  NO2,  0,,  and 

.03-. 08  ppm'  2 

2.  25%  of  analyzers  (at 

2.  Each  calendar  quarter 

measured  (indicated) 

CO 

.15-.20  ppm'-^ 
.35-45  ppm'J 
80-.90  ppm'  2  (if  applica- 
ble) 

least  1) 

concentration  ^  for  each 
level 

Manual  Methods  for 

Check  of  analytical  proce- 

Analytical system 

Each  day  samples  are 

Actual  concentration  and 

SO2.  and  NO: 

dure  with  audit  standard 

analyzed,  at  least  twk;e 

measured  (indicated) 

solutions 

per  quarter 

concentration  for  each 
audit  solution 

ISP,  PM,o 

Check  of  sampler  Row  rate 

1 .  Each  sampler 

1 .  Once  per  year 

Actual  flow  rate  and  flow 

2.  25%  of  samplers  (at 

2.  Each  calendar  quarter 

rate  Indicated  by  the 

least  1) 

sampler 

Lead 

1 .  Check  of  sample  flow 
rate  as  for  TSP 

1 .  Each  sampJer 

1.  Include  with  TSP 

1.  Same  as  for  TSP 

2.  Check  of  analytical  sys- 

2. Analytical  system 

2.  Each  quarter 

2.  Actual  concentration 

tem  with  Pb  audit  stnps 

- 

*■ 

and  measured  (indi- 
cated) concentration  of 
audit  samples  (pg  PtV 
strip) 

PM2.5 
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Table  A-1  .—Minimum  Data  Assessment  Requirements— Continued 

Method 

Assessment  Method 

Coverage 

Minimum  Frequency 

Parameters  Reported 

Manual  and  Automated 

Collocated  samplers 

25%  of  slams  (monitors 

Once  every  six  days 

1    Particle  mass  con- 

Methods- Precision . 

with  Cone  affectir>g 
NAAQS  violation  status) 

centration  indicated  by 
sampler  and  by  colk>- 
cated  sampler 
2.  24-hour  value  for  auto- 
mated methods 

Manual  and  Automated 

1 .  Check  of  sampler  flow 

25%  of  SLAMS  (monitors 

1 .  Minimum  of  every  cal- 

1.  Actual  flow  rate  and 

Methods- Accuracy 

rate 

with  Cone  affecting 

endar  quarter,  4  checks 

flow  rate  indicated  by 

and  Bias 

NAAQS  violation  status) 

per  year 

sampler 

2.  Audit  with  reference 

2.  Minimum  4  measure- 

2. Particle  mass  con- 

method 

ments  per  year 

centration  indicated  by 
sampler  and  by  audit 
reference  sampler 

'  Concentration  times  1 00  for  CO. 

^  Effective  concentration  for  open  path  analyzers. 

3  Corrected  concentration,  if  applicable,  lor  open  path  analyzers. 

Table  A-2.— Summary  of  PM2  5  Collocation  and  Audits  Procedures  As  an  Example  of  a  Typical  Reporting 
Organization  Needing  43  Monitors,  Having  Procured  FRMs  and  Three  Other  Equivalent  Method  Types 


Method  Designation 

Total  #  of  Monitors 

Total  #  Collocated 

#  of  Collocated 
FRMs 

#  of  Collocated 

Monitors  of  Same 

Type 

#  of  Independent 
FRM  Audits 

FRM 
Type  A 
TypeC 
Type  D 

25 
10 

2 
6 

6 
3 
1 
2 

6 
2 

1 
1 

n/a 
1 
0 

1 

6 
3 

1 
2 

m.  Appendix  C  is  amended  by 
revising  section  2.2  and  adding  sections 
2.2.1  and  2.2.2,  adding  sections  2.4 
through  2.5,  revising  section  2.7.1,  and 
adding  section  2.9  and  references  4 
through  6  to  section  6.0  to  read  as 
follows: 

Appendix  C — Ambient  Air  Quality 
Monitoring  Methodology 

•        *        •        •        * 

2.2  Substitute  PMm  samplers. 

2.2.1  For  purposes  of  showing  compliance 
with  the  NAAQS  for  particulate  matter,  a 
high  volume  TSP  sampler  described  in  40 
CFR  part  50,  Appendix  B,  may  be  used  in  a 
SLAMS  in  lieu  of  a  PMio  monitor  as  long  as 
the  ambient  concentrations  of  particles 
measured  by  the  TSP  sampler  are  below  the 
PMio  NAAQS.  If  the  TSP  sampler  measures 
a  single  value  that  is  higher  than  the  PMm 
24-hour  standard,  or  if  the  annual  average  of 
its  measurements  is  greater  than  the  PMio 
annual  standard,  the  TSP  sampler  operating 
as  a  substitute  PMio  sampler  must  be 
replaced  with  a  PMm  monitor.  For  a  TSP 
measurement  above  the  24— hour  standard, 
the  TSP  sampler  should  be  replaced  with  a 
PMio  monitor  before  the  end  of  the  calendar 
quarter  following  the  quarter  in  which  the 
high  concentration  occurred.  For  a  TSP 
annual  average  above  the  annual  standard, 
the  PMio  monitor  should  be  operating  by 
June  30  of  the  year  following  the  exceedance. 

2.2.2  In  order  to  maintain  historical 
continuity  of  ambient  particulate  matter 
trends  and  patterns  for  PMio  NAMS  that  were 
previously  TSP  NAMS,  the  TSP  high  volume 
sampler  must  be  operated  concurrently  with 
the  PMio  monitor  for  a  one-year  period 


beginning  with  the  PMm  NAMS  start-up  date. 
The  operating  schedule  for  the  TSP  sampler 
must  be  at  least  once  every  6  days  regardless 

of  the  PM|o  sampling  frequency. 

*        •        *         *         • 

2.4  Approval  of  non-designated  PM2  < 
methods  operated  at  specific  individual  sites. 
A  method  for  PM2  5  that  has  not  been 
designated  as  a  reference  or  equivalent 
method  as  defined  in  §  50.1  of  this  chapter 
may  be  approved  for  use  for  purposes  of 
section  2.1  of  this  Appendix  at  a  particular 
SLAMS  under  the  following  stipulations. 

2.4.1  The  method  must  be  demonstrated  to 
meet  the  comparability  requirements  (except 
as  provided  in  this  section  2.4.1)  set  forth  in 
§  53.34  of  this  chapter  in  each  of  the  four 
seasons  at  the  site  at  which  it  is  intended  to 
be  used.  For  purposes  of  this  section  2.4  1. 
the  requirements  of  §  53.34  of  this  chapter 
shall  apply  except  as  follows: 

2.4.1.1  The  method  shall  be  tested  at  the 
site  at  which  it  is  intended  to  be  used,  and 
there  shall  be  no  requirement  for  tests  at  anv 
other  test  site. 

2.4.1.2  For  purposes  of  this  section  2.4,  the 
seasons  shall  be  defined  as  follows;  Spring 
shall  be  the  months  of  March,  April,  and 
May;  summer  shall  be  the  months  of  June, 
July,  and  August;  fall  shall  be  the  months  of 
September,  October,  and  November;  and 
winter  shall  be  the  months  of  December, 
January,  and  February;  when  alternate 
seasons  are  approved  by  the  Administrator. 

2.4.1.3  No  PMio  samplers  shall  be  required 
for  the  test,  as  determination  of  the  PMi  5/ 
PMio  ratio  at  the  test  site  shall  not  be 
required. 

2.4.1.4  The  sp>ecifications  given  in  Table  C- 
4  of  part  53  of  this  chapter  for  Class  I 
methods  shall  apply,  except  that  there  shall 


be  no  requirement  for  any  minimum  number 
of  sample  sets  with  Rj  greater  than  40  |ig/m' 
for  24-hour  samples  or  greater  than  15  jig/ 
mpi  average  concentration  collected  over  a  48- 
hour  period. 

2.4  2  The  monitoring  agency  wisi'ing  to 
use  the  method  must  develop  and  implement 
appropriate  quality  assurance  procedures  for 
the  method. 

2.4.3  The  monitonng  agency  wishing  to 
use  the  method  must  develop  and  implement 
appropnate  procedures  for  assessing  and 
reporting  the  precision  and  accuracy  of  the 
method  comparable  to  the  procedures  set 
forth  in  Appendix  A  of  this  part  for 
designated  reference  and  equivalent 
methods. 

2.4.4  The  assessment  of  network  op»ereting 
precision  using  collocated  measurements 
with  reference  method  "audit"  samplers 
required  under  section  3  of  Appendix  A  of 
this  part  shall  be  carried  out  semi-armually 
rather  than  annually  (i.e..  monthly  audits 
with  assessment  determinations  each  6 
months). 

2.4.5  Requests  for  approval  under  this 
section  2.4  must  meet  the  general  submittal 
requirements  of  sections  2.7.1  and  2.7.2.1  of 
this  Appendix  and  must  include  the 
requirements  in  sections  2.4.5.1  through 
2.4.5.7  of  this  Appendix. 

2.4.5.1  A  clear  and  unique  description  of 
the  site  at  which  the  method  or  sampler  will 
br   if    '  and  tested,  and  a  descnption  of  tht 
na  _ii       r  character  of  Ihe  site  and  the 
particulate  matter  that  is  expected  to  occur 
there. 

2.4.5.2  A  detailed  description  of  the 
method  and  the  nature  of  the  sampler  or 
analyzer  upon  which  it  is  based. 
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2.4.5.3  A  brief  statement  of  the  reason  or 
rationale  for  requesting  the  approval. 

2.4.5.4  A  detailed  description  of  the  quality 
assurance  procedures  that  have  been 
developed  and  that  will  be  implemented  for 
the  method. 

2.4.5.5  A  detailed  description  of  the 
procedures  for  assessing  the  precision  and 
accuracy  of  the  method  that  will  be 
implemented  for  reporting  to  AIRS. 

2  4.5.6  Test  results  from  the  comparability 
tests  as  required  in  section  2.4.1  through 
2.4.1.4  of  this  Appendix. 

2.4  5.7  Such  further  supplemental 
information  as  may  be  necessary  or  helpful 
to  support  the  required  statements  and  test 
results. 

2.4.6  Within  120  days  after  receiving  a 
request  for  approval  of  the  use  of  a  method 
at  a  particular  site  under  this  section  2.4  and 
such  further  information  as  may  be  requested 
for  purpjoses  of  the  decision,  the 
Administrator  will  approve  or  disapprove  the 
method  by  letter  to  the  person  or  agency 
requesting  such  approval. 

2.5  Approval  of  non-designated  methods 
under  §  58.13(f).  An  automated  (continuous) 
method  for  PMj  5  that  is  not  designated  as 
either  a  reference  or  equivalent  method  as 
defined  in  §  50.1  of  this  chapter  may  be 
approved  under  §  58.13(f)  for  use  at  a  SLAMS 
for  the  limited  purposes  of  §  58.13(f).  Such  an 
analyzer  that  is  approved  for  use  at  a  SLAMS 
under  §  58.13(f),  identified  as  correlated 
acceptable  continuous  (CAC)  monitors,  shall 
not  be  considered  a  reference  or  equivalent 
method  as  defined  in  §  50.1  of  this  chapter 
by  virtue  of  its  approval  for  use  under 

§  58.13(f),  and  the  PM25  monitoring  data 
obtained  from  such  a  monitor  shall  not  be 
otherwise  used  for  purposes  of  part  50  of  this 
chapter. 

2.7.1  Requests  for  approval  under  sections 
2.4,  2.6.2,  or  2.8  of  this  Appendix  must  be 
submitted  to:  Director,  National  Exposure 
Assessment  Laboratory,  Department  E,  (MI> 
77B),  U.S.  Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711. 

*  *  •  •  * 

2.9  Use  of  IMPROVE  Samplers  at  a 
SLAMS.  "IMPROVE"  samplers  may  be  used 
in  SLAMS  for  monitoring  of  regional 
background  and  regional  transport, 
concentrations  of  fine  particulate  matter.  The 
IMPROVE  samplers  were  developed  for  use 
in  the  Interagency  Monitoring  of  Protected 
Visual  Environments  (IMPROVE)  network  to 
characterize  all  of  the  major  components  and 
many  trace  constituents  of  the  particulate 
matter  that  impair  visibility  in  Federal  Class 
I  Areas.  These  samplers  are  routinely 
operated  at  about  70  locations  in  the  United 
States.  IMPROVE  samplers  consist  of  four 
sampling  modules  that  are  used  to  collect 
twice  weekly  24-hour  duration  simultaneous 
samples.  Modules  A,  B,  and  C  collect  PMj  ? 
on  three  different  filter  substrates  that  are 
compatible  with  a  variety  of  analytical 
techniques,  and  module  D  collects  a  PMio 
sample.  PMj  5  mass  and  elemental 
concentrations  are  determined  by  analysis  of 
the  25mm  diameter  stretched  Teflon  filters 
from  module  A.  More  complete  descriptions 
of  the  IMPROVE  samplers  and  the  data  they 


collect  are  available  elsewhere  (References  4, 
5,  and  6  of  this  Appendix). 
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in  the  table  of  contents  the  entries  for 
2.8,  3.7,  4.,  and  5.  and  adding  an  entry 
for  6.,  by  revising  the  first  three 
paragraphs  and  Table  1  of  section  1., 
revising  the  second  paragraph  in  section 
2.  and  adding  a  new  paragraph  to  the 
end  of  the  section  before  section  2.1, 
revising  section  2.8  and  adding  sections 
2.8.0.1  through  2.8.2.3,  revising  the 
third  and  fifth  paragraphs  in  section  3., 
revising  section  3.7  and  adding  sections 
3.7.1  through  3.7.7.4,  revising  the  sixth 
paragraph  in  section  4.2  and 
redesignating  Figures  1  and  2  as  Figures 
5  and  6  respectively,  and  revising  the 
redesignated  figiues,  revising  footnote  3 
of  Table  2  of  section  4.4,  revising 
section  5.  and  reference  18  in  section  6. 
to  read  as  follows: 

Appendix  D— Network  Design  for  State  and 
Local  Air  Monitoring  Stations  (SLAMS), 
National  Air  Monitoring  Stations  (NAMS), 
and  Photochemical  Assessment  Monitoring 
Stations  (PAMS) 

•  *        •        •        • 

2.8  Particulate  Matter  Design  Criteria  for 

SLAMS 

***** 

3.7  Particulate  Matter  Design  Criteria  for 
NAMS 

4.  Network  Design  for  Photochemical 
Assessment  Monitoring  Stations  (PAMS) 

5.  Summary 

6.  References 

1.  SLAMS  Monitoring  Objectives  and  Spatial 
Scales. 

The  purpose  of  this  Appendix  is  to 
describe  monitoring  objectives  and  general 
criteria  to  be  applied  in  establishing  the  State 
and  Local  Air  Monitoring  Stations  (SLAMS) 
networks  and  for  choosing  general  locations 
for  new  monitoring  stations.  It  also  describes 
criteria  for  determining  the  number  and 
location  of  National  Air  Monitoring  Stations 
(NAMS).  Photochemical  Assessment 
Monitoring  Stations  (PAMS),  and  core 


Stations  for  PMj  s-  These  criteria  will  also  be 
used  by  EPA  in  evaluating  the  adequacy  of 
the  SLAMS/NAMS/PAMS  and  core  PMjj 
networks. 

The  network  of  stations  that  comprise 
SLAMS  should  be  designed  to  meet  a 
minimum  of  six  basic  monitoring  objectives. 
These  basic  monitoring  objectives  are: 

(1)  To  determine  highest  concentrations 
expeded  to  occur  in  the  area  covered  by  the 
network. 

(2)  To  determine  representative 
concentrations  in  areas  of  high  population 
density. 

(3)  To  determine  the  impact  on  ambient 
pollution  levels  of  significant  sources  or 
source  categories. 

(4)  To  determine  general  background 
concentration  levels. 

(5)  To  determine  the  extent  of  Regional 
pollutant  transport  among  populated  areas: 
and  in  support  of  secondary  standards. 

(6)  To  determine  the  welfare-related 
impacts  in  more  rural  and  remote  areas  (such 
as  visibility  impairment  and  effects  on 
vegetation). 

It  should  be  noted  that  this  Appendix 
contains  no  criteria  for  determining  the  total 
number  of  stations  in  SLAMS  networks, 
except  that  a  minimum  number  of  lead 
SLAMS  and  PM2  3  are  prescribed  and  the 
minimal  network  introduced  in  §  58.20  is 
explained.  The  optimum  size  of  a  particular 
SLAMS  network  involves  trade  offe  among 
data  needs  and  available  resources  that  EPA 
believes  can  best  be  resolved  during  the 
network  design  process. 


table  1  .—relationship  among 
monitoring  objectives  and 
Scale  of  Representativeness 


Monitoring  Ot>|ective 


Highest  concentration 


Appropriate  Siting 
Scales 


Population  

Source  impact 


General/t)acl(ground 

Regional  transport  ... 
Welfare-related  im- 
pacts. 


Micro,  Middle,  neigh- 
borhood (some- 
times urtian') 

Neighborhood,  urt>an 

Micro,  middle,  neigh- 
borhood 

Neighborhood,  urban, 
regional 

Urt}an/regional 

Urban/regional 


>  Urt>an  denotes  a  geographic  scale  applica- 
t>le  to  both  cities  and  rural  areas 


2.  SLAMS  Network  Design  Procedures. 

The  discussion  of  scales  in  sections  2.3 
through  2.8  of  this  Appendix  does  not 
include  all  of  the  possible  scales  for  each 
{>ollutant.  The  scales  that  are  discussed  are 
those  that  are  felt  to  be  most  pertinent  for 

SLAMS  network  design. 

***** 

Information  such  as  emissions  density, 
housing  density,  climatological  data, 
geographic  information,  traffic  counts,  and 
the  results  of  modeling  will  be  useful  in 
designing  regulatory  networks.  Air  pollution 
control  agencies  have  shown  the  value  of 
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screening  studies,  such  as  intensive  studies 
conducted  with  portable  samplers,  in 
designing  networks.  In  many  cases,  in 
selecting  sites  for  core  PM2  5  or  carbon 
monoxide  SLAMS,  and  for  defining  the 
boundaries  of  FM^.s  optional  community 
monitoring  zones,  air  pollution  control 
agencies  will  benefit  from  using  such  studies 
to  evaluate  the  spatial  distribution  of 

pollutants. 

***** 

2.8  Particulate  Matter  Design  Criteria  for 
SLAMS. 

As  with  other  pollutants  measured  in  the 
SLAMS  network,  the  first  step  in  designing 
the  particulate  matter  network  is  to  collect 
the  necessary  background  information. 
Various  studies  in  References  11, 12, 13, 14, 
15,  and  16  of  section  6  of  this  Appendix  have 
documented  the  major  source  categories  of 
particulate  matter  and  their  contribution  to 
ambient  levels  in  various  locations 
throughout  the  country. 

2.8.0.1  Sources  of  background  information 
would  be  regional  and  traffic  maps,  and 
aerial  photographs  showing  toptography, 
settlements,  major  industries  and  highways. 
These  maps  and  photographs  would  be  used 
to  identify  areas  of  the  type  that  are  of 
concern  to  the  particular  monitoring 
objective.  After  potentially  suitable 
monitoring  areas  for  particulate  matter  have 
been  identified  on  a  map.  modeling  may  be 
used  to  provide  an  estimate  of  particulate 
matter  concentrations  throughout  the  area  of 
interest  After  completing  the  Rrst  step, 
existing  particulate  matter  stations  should  be 
evaluated  to  determiine  their  potential  as 
candidates  for  SLAMS  designation.  Stations 
meeting  one  or  more  of  the  six  basic 
monitoring  objectives  described  in  section  1 
of  this  Appendix  must  be  classified  into  one 
of  the  five  scales  of  representativeness 
(micro,  middle,  neighborhood,  urban  and 
regional)  if  the  stations  are  to  become 
SLAMS.  In  siting  and  classifying  particulate 
matter  stations,  the  procedures  in  references 
17  and  18  of  section  6  of  this  Appendix 
should  be  used. 

2.8.0.2  The  most  important  spatial  scales  to 
effectively  characterize  the  emissions  of 
particulate  matter  from  both  mobile  and 
stationary  sources  are  the  middle  scales  for 
PMio  and  neighborhood  scales  for  both  PMio 
and  PM2J.  For  purposes  of  establishing 
monitoring  stations  to  represent  large 
homogenous  areas  other  than  the  above 
scales  of  representativeness  and  to 
characterize  regional  transport,  urban  or 
regional  scale  stations  would  also  be  needed. 
Most  PM2J  monitoring  in  urban  areas  should 
be  representative  of  a  neighborhood  scale. 

2.8.0.3  Microscale — This  scale  would 
typify  areas  such  as  downtown  street 
canyons  and  traffic  corridors  where  the 
general  public  would  be  exposed  to 
maximum  concentrations  from  mobile 
sources.  In  some  circumstances,  the 
microscale  is  appropriate  for  particulate 
stations;  core  SLAMS  on  the  microscale 
should,  however,  be  limited  to  urban  sites 
that  are  representative  of  long-term  human 
exposure  and  of  many  such 
microenvironments  in  the  area.  In  general, 
microscale  particulate  matter  sites  should  be 
located  near  inhabited  buildings  or  locations 


where  the  general  public  can  be  expected  to 
be  exposed  to  the  concentration  measured. 
Emissions  from  stationary  sources  such  as 
primary  and  secondary  smelters,  power 
plants,  and  other  large  industrial  processes 
may,  under  certain  plume  conditions, 
likewise  result  in  high  ground  level 
concentrations  at  the  microscale.  In  the  latter 
case,  the  microscale  would  represent  an  area 
impacted  by  the  plume  with  dimensions 
extending  up  to  approximately  100  meters. 
Data  collected  at  microscale  stations  provide 
information  for  evaluating  and  developing 
hot  spot  control  measures.  Unless  these  sites 
are  indicative  of  population-oriented 
monitoring,  they  may  be  more  appropriately 
classified  as  SPMs. 

2.8.0.4  Middle  Scale— Much  of  the 
measurement  of  short-term  public  exposure 
to  coarse  fraction  p>articles  (PMio)  is  on  this 
scale  and  on  the  neighborhood  scale:  for  fine 
particulate,  much  of  the  measurement  is  on 
the  neighborhood  scale.  People  moving 
through  dowmtown  areas,  or  living  near 
major  roadways,  encounter  particles  that 
would  be  adeqtiately  characterized  by 
measurements  of  this  spatial  scale.  Thus, 
measurements  of  this  type  would  l>e 
appropriate  for  the  evaluation  of  possible 
short-term  exposure  public  health  effects  of 
particulate  matter  pollution.  In  many 
situations,  monitoring  sites  that  are 
representative  of  micro-scale  or  middle-scale 
impacts  are  not  unique  and  are  representative 
of  many  similar  situations.  This  can  occur 
along  traffic  corridors  or  other  locations  in  a 
residential  district.  In  this  case,  one  location 
is  representative  of  a  neighborhood  of  small 
scale  sites  and  is  appropriate  for  evaluation 
of  long-term  or  chronic  effects.  This  scale 
also  includes  the  characteristic 
concentrations  for  other  areas  with 
dimensions  of  a  few  hundred  meters  such  as 
the  parking  lot  and  feeder  streets  associated 
with  shopping  centers,  stadia,  and  office 
buildings.  In  the  case  of  PMm.  unpiaved  or 
seldom  swept  parking  lots  associated  with 
these  sources  could  be  an  important  source 
in  addition  to  the  vehicular  emissions 
themselves. 

2.8.0.5  Neighborhood  Scale — 
Measurements  in  this  category  would 
represent  conditions  throughout  some 
reasonably  homogeneous  urban  subregion 
with  dimensions  of  a  few  kilometers  and  of 
generally  more  regular  shape  than  the  middle 
scale.  Homogeneity  refers  to  the  particulate 
matter  concentrations,  as  well  as  the  land  use 
and  land  surface  characteristics.  Much  of  the 
PM2  5  exposures  are  expected  to  be  associated 
with  this  scale  of  measurement.  In  some 
cases,  a  location  carefully  chosen  to  provide 
neighborhood  scale  data  would  represent  not 
only  the  immediate  neighborhood  but  also 
neighborhoods  of  the  same  type  in  other 
parts  of  the  city.  Stations  of  this  kind  provide 
good  information  about  trends  and 
compliance  with  standards  because  they 
often  represent  conditions  in  areas  where 
people  commonly  live  and  work  for  pteriods 
comparable  to  those  spiecified  in  the  NAAQS. 
In  general,  most  PM2:  monitoring  in  urban 
areas  should  have  this  scale.  A  PM2.5 
monitoring  location  is  assumed  to  be 
representative  of  a  neighborhood  scale  unless 
the  monitor  is  adjacent  to  a  recognized  PM2 .1 


emissions  source  or  is  otherwise 
demonstrated  to  be  representative  of  a 
smaller  spatial  scale  by  an  intensive 
monitoring  study.  This  category  also  may 
include  industrial  and  commercial 
neighborhoods  especially  in  districts  of 
diverse  land  use  where  residences  are 
interspersed. 

2.8.0.6  Neighlmrhood  scale  data  could 
provide  valuable  information  for  developing, 
testing,  and  revising  models  that  describe  the 
larger-scale  concentration  [)attems,  especially 
those  models  relying  on  spatially  smoothed 
emission  fields  for  inputs.  The  neighborhood 
scale  measurements  could  also  be  used  for 
neighborhood  comparisons  within  or 
between  cities.  This  is  the  most  likely  scale 
of  measurements  to  meet  the  needs  of 
planners. 

2.8.0.7  Urban  Scale— This  class  of 
measurement  would  be  made  to  characterize 
the  particulate  matter  concentration  over  an 
entire  metrof>olitan  or  rural  area  ranging  in 
size  from  4  to  50  km.  Such  measurements 
would  l>e  useful  for  assessing  trends  in  area- 
wide  air  quality,  and  hence,  the  effectiveness 
of  large  scale  air  pollution  control  strategies. 
Core  PM2.5  SLAMS  may  have  this  scale. 

2.8.0.8  Regional  Scale — These 
measurements  would  characterize  conditions 
over  areas  with  dimensions  of  as  much  as 
hundreds  of  kilometers.  As  noted  earlier, 
using  representative  conditions  for  an  area 
implies  some  degree  of  homogeneity  in  that 
area.  For  this  reason,  regional  scale 
measurements  would  be  most  applicable  to 
sparsely  populated  areas  with  reasonably 
uniform  ground  cover.  Data  charactenstics  of 
this  scale  would  provide  information  about 
larger  scale  processes  of  F>articulate  matter 
emissions,  losses  and  transport.  Especially  in 
the  case  of  PM2  j,  transport  contributes  to 
particulate  concentrations  and  may  affect 
multiple  urltan  and  State  entities  with  large 
populations  such  as  in  the  Eastern  United 
States.  Development  of  effective  pollution 
control  strategies  requires  an  understanding 
at  regional  geographical  scales  of  the 
emission  sources  and  atmospheric  processes 
that  are  responsible  for  elevated  PM; ;  levels 
and  may  also  be  associated  with  elevated 
ozone  and  regional  haze. 

2.8.1  Specific  Design  Criteria  for  PM^i. 

2.8.1.1  Monitoring  Planning  Areas. 
Monitoring  planning  areas  (MP As]  shall  be 

used  to  conform  to  the  community-oriented 
monitoring  approach  used  for  the  PM2.5 
NAAQS  given  in  part  50  of  this  chapter. 
MP  As  are  required  to  correspond  to  all 
metropolitan  statistical  areas  (MSAs)  with 
population  greater  than  200,000.  and  all 
other  areas  determined  to  be  in  violation  of 
the  PM2  5  NAAQS. '  .MP As  for  otiier 
designated  parts  of  the  State  are  optional.  All 
MP  As  shall  be  defined  on  the  basis  of 
existing,  delineated  mapping  data  such  as 
State  boundaries,  county  boundaries,  zip 
codes,  census  blocks,  or  census  block  groups. 

2.8.1.2  PM2}  Monitoring  Sites  within  the 
State's  PM  Monitoring  Network  Description. 

2.8.1.2.1  The  minimum  required  number, 
type  of  monitoring  sites,  and  sampling 


'The  boundaries  of  MPAs  do  not  have  to 
necessarily  correspond  lo  those  of  MSAs  and 
existing  intra  or  interstate  air  pollution  planning 
districts  mav  be  utilized. 
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requirements  for  PM2  5  are  based  on 
monitoring  planning  areas  described  in  the 
PM  monitoring  network  description  and 
proposed  by  the  State  in  accordance  with 
§58.20. 

2.8.1.2.2  Comparisons  to  the  PM25  NAAQS 
may  be  based  on  data  from  SPMs  in  addition 
to  SLAMS  (including  NAMS,  core  SLAMS 
and  collocated  PM2 ,  sites  at  PAMS),  that 
meet  the  requirements  of  §  58.13  and 
Appendices  A.  C  and  E  of  this  part,  that  are 
included  in  the  PM  monitoring  network 
description.  For  comparison  to  the  annual 
NAAQS,  the  monitors  should  be 
neighborhood  scale  community-oriented 
locations.  Special  purpose  monitors  that 
meet  part  58  requirements  will  be  exempt 
from  NAAQS  comparisons  with  the  PMzs 
NAAQS  for  the  first  2  calendar  years  of  their 
operation  to  encourage  PM2  5  monitoring 
initially.  After  this  time,  however,  any  SPM 
that  records  a  violation  of  the  PMjj  NAAQS 
must  be  seriously  considered  as  a  potential 
SLAMS  site  during  the  annual  SLAMS 
network  review  in  accordance  with  §  58.25. 

If  such  SPMs  are  not  established  as  a  SLAMS, 
the  agency  must  document  in  its  annual 
report  the  technical  basis  for  excluding  it  as 
a  SLAMS. 

2.8.1.2.3  The  health-effects  data  base  that 
served  as  the  basis  for  selecting  the  new 
PM:  5  standards  relied  on  a  spatial  average 
approach  that  reflects  average  community- 
oriented  area-wide  PM  exposure  levels. 
Under  this  approach,  the  most  effective  way 
to  reduce  total  population  risk  is  by  lowering 
the  aimual  distributions  of  ambient  24-hour 
PM2  -.  concentrations,  as  opposed  to 
controlling  peak  24-hour  concentrations  on 
individual  days.  The  annual  standard 
selected  by  EPA  will  generally  be  the 
controlling  standard  for  lowering  both  short- 
and  long-term  PM2  5  concentrations  on  an 
area-wide  basis  and  will  achieve  this  result. 
In  order  to  be  consistent  with  this  rationale, 
therefore.  PM:  s  data  collected  from  SLAMS 
and  special  purpose  monitors  that  are 
representative,  not  of  area-wide  but  rather,  of 
relatively  unique  population-oriented 
microscale,  or  localized  hot  spot,  or  unique 
population-oriented  middle-scale  impact 
sites  are  only  eligible  for  comparison  only  to 
the  24-hour  PM25  NAAQS.  However,  in 
instances  where  certain  population-oriented 
micro-  or  middle-scale  PM:  5  monitoring  sites 
are  determined  by  the  EPA  Regional 
Administrator  to  collectively  identify  a  larger 
region  of  localized  high  ambient  PM:  5 
concentrations,  data  from  these  population- 
oriented  sites  would  be  eligible  for 
comparison  to  the  annual  NAAQS. 

2.8.1.2.4  Within  each  MPA.  the  responsible 
air  pollution  control  agency  shall  install  core 
SLAMS,  other  required  SLAMS  and  as  many 
PM:  5  stations  judged  necessary  to  satisfy  the 
SLAMS  requirements  and  monitoring 
objectives  of  this  Appendix. 

2.8.1.3  Core  Monitoring  Stations  for  PM2J. 

Core  monitoring  stations  or  sites  are  a 
subset  of  the  SLAMS  network  for  PM2  5  that 
are  sited  to  represent  community-wide  air 
quality.  These  core  sites  include  sites  to  be 
collocated  at  PAMS. 

2.8.1.3.1  Within  each  monitoring  planning 
area,  the  responsible  air  pollution  control 
agency  shall  install  the  following  core  PM2.5 
SLAMS: 


(a)  At  least  two  core  PM2  5  SLAMS  per 
MSA  with  population  greater  than  500,000 
sampling  everyday,  unless  exempted  by  the 
Regional  Administrator,  including  at  least 
one  station  in  a  population-oriented  area  of 
expected  maximum  concentration  and  at 
least  one  station  in  an  area  of  poor  air  quality 
and  at  least  one  additional  core  monitor 
collocated  at  a  PAMS  site  if  the  MPA  is  also 
a  PAMS  ar«a2. 

(b)  At  least  one  core  PMj  5  SLAMS  per 
MSA  with  population  greater  than  200.000 
and  less  than  or  equal  to  500.000  sampling 
every  third  day. 

(c)  Additional  core  PM2  5  SLAMS  per  MSA 
with  population  greater  than  1  million, 
sampling  every  third  day,  as  specified  in  the 
following  table: 

Table  1.— Required  Number  of 
Core  SLAMS  According  to  MSA 
Population 


MSA  Population 

Minimuni  Required 
No.  of  Core  Sites' 

>1  M 

3 

>2M 

4 

>4M 

6 

>6M 

8 

>8M 

10 

I  Core  SLAMS  at  PAMS  are  in  addition  to 
these  numtjers. 

2.8.1.3.2  The  site  situated  in  the  area  of 
ex(>ected  maximum  concentration  is 
analogous  to  NAMS  "category  a."  '  This  will 
henceforth  be  termed  a  category  a  core 
SLAMS  site.  The  site  located  in  the  area  of 
poor  air  quality  with  high  population  density 
or  representative  of  maximum  population 
impact  is  analogous  to  NAMS,  "category  b." 
This  second  site  will  be  called  a  category  b 
core  SLAMS  site. 

2.8.1.3.3  Those  MP  As  that  are  substantially 
impacted  by  several  different  and 
geographically  disjoint  local  sources  of  fine 
particulate  should  have  separate  core  sites  to 
monitor  each  influencing  source  region. 

2.8.1.3.4  Within  each  monitoring  planning 
area,  one  or  more  required  core  SLAMS  may 
be  exempted  by  the  Regional  Administrator. 
This  may  be  appropriate  in  areas  where  the 
highest  concentration  is  expected  to  occur  at 
the  same  location  as  the  area  of  maximum  or 
sensitive  population  impact,  or  areas  with 
low  concentrations  (e.g..  highest 
concentrations  are  less  than  80  percent  of  the 
NAAQS).  When  only  one  core  monitor  for 
PM:  5  is  included  in  a  MPA  or  optional  CMZ, 
however,  a  "category  a"  core  site  is  strongly 


The  core  monitor  to  be  collocated  at  a  PAMS  site 
shall  not  be  considered  a  part  of  the  PAMS  as 
described  in  section  4  of  this  Appendix,  but  shall 
instead  be  considered  to  be  a  component  of  the 
particular  MPA  PMzj  network. 

The  measured  maximum  concentrations  at  core 
population-oriented  sites  should  be  consistent  with 
the  averaging  time  of  the  NAAQS.  Therefore,  sites 
only  with  high  concentrations  for  shorter  averaging 
times  (say  1-hour)  should  not  be  category  "a"  core 
SLAMS  monitors. 


preferred  to  determine  community-oriented 
PMj  3  concentration-s  in  areas  of  high  average 
PM2  5  concentration. 

2.8.1.3.5  More  than  the  minimum  number 
of  core  SLAMS  should  be  deployed  as 
necessary  in  all  MP  As.  Except  for  the  core 
SLAMS  described  in  section  2.8.1.3.1  of  this 
Appendix,  the  additional  core  SLAMS  must 
only  comply  with  the  minimum  sampling 
frequency  for  SLAMS  specified  in  §  58.13(e). 

2.8.1.3.6  A  subset  of  the  core  PM2  5  SLAMS 
shall  be  designated  NAMS  as  discussed  in 
section  3.7  of  this  Appendix.  The  selection 
of  core  monitoring  sites  in  relation  to  MP  As 
and  CMZs  is  discussed  further  in  section 
2.8.3  of  this  Appendix. 

2.8.1.3.7  Core  monitoring  sites  shall 
represent  neighborhood  or  larger  spatial 
scales.  A  monitor  that  is  established  in  the 
ambient  air  that  is  in  or  near  a  populated 
area,  and  meets  appropriate  40  CFR  part  58 
criteria  (i.e.,  meets  the  requirements  of 

§  58.13  and  §  58.14,  Appendices  A,  C,  and  E 
of  this  part)  can  be  presumed  to  be 
representative  of  at  least  a  neighborhood 
scale,  is  eligible  to  be  called  a  core  site  and 
shall  produce  data  that  are  eligible  for 
comparison  to  both  the  24-hour  and  annual 
PM2  5  NAAQS.  If  the  site  is  adjacent  to  a 
dominating  local  source  or  can  be  shown  to 
have  average  24-hour  concentrations 
representative  of  a  smaller  spatial  scale,  then 
the  site  would  only  be  compared  to  the  24- 
hour  PM2  5  NAAQS. 

2.8.1  3.8  Continuous  fine  particulate 
monitoring  at  core  SLAMS.  At  least  one 
continuous  fine  particulate  analyzer  (e.g., 
beta  attenuation  analyzer;  tapered-element, 
oscillating  microbalance  (TEOM): 
transmissometer;  nephelometer  or  other 
acceptable  continuous  fine  particulate 
monitor)  shall  be  located  at  a  core  monitoring 
PM2  ?  site  in  each  metropolitan  area  with  a 
population  greater  than  1  million.  These 
analyzers  shall  be  used  to  provide  improved 
temporal  resolution  to  better  understand  the 
processes  and  causes  of  elevated  PM2  5 
concentrations  and  to  facilitate  public 
reporting  of  PM2  5  air  quality  and  will  be  in 
accordance  with  appropriate  methodologies 
and  QAVQC  procedures  approved  by  the 
Regional  Administrator. 

2.8.1.4  Other  PM2  5  SLAMS  Locations. 

In  addition  to  the  required  core  sites 
described  in  section  2.8.1.3  of  this  Appendix, 
the  State  shall  also  install  and  operate  on  an 
every  third  day  sampling  schedule  at  least 
one  SLAMS  to  monitor  for  regional 
background  and  at  least  one  SLAMS  to 
monitor  regional  transport.  These  monitoring 
stations  may  be  at  a  community-oriented  site 
and  their  requirement  may  be  satisfied  by  a 
corresponding  SLAMS  monitor  in  an  area 
having  similar  air  quality  in  another  State. 
The  State  shall  also  be  required  to  establish 
additional  SLAMS  sites  based  on  the  total 
population  outside  the  MSA(s)  associated 
with  monitoring  planning  areas  that  contain 
required  core  SLAMS.  There  shall  be  one 
such  additional  SLAMS  for  each  200,000 
people.  The  minimum  number  of  SLAMS 
may  be  deployed  anywhere  in  the  State  to 
satisfy  the  SLAMS  monitoring  objectives 
including  monitoring  of  small  scale  impacts 
which  may  not  be  community-oriented  or  for 
regional  transport  as  described  in  section  1 
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of  this  Appendix.  Other  SLAMS  may  also  be 
established  and  are  encouraged  in  a  State 
PM2  5  network. 

2.8.1.5  Additional  PM2S  Analysis 
Requirements. 

(a)  Within  1  year  after  September  16,  1997, 
chemical  speciation  will  be  required  at 
approximately  25  PM2  3  core  sites  collocated 
at  PAMS  sites  (1  type  2  site  per  PAMS  area) 
and  at  approximately  25  other  core  sites  for 
a  total  of  approximately  50  sites.  The 
selection  of  these  sites  will  be  performed  by 
the  Administrator  in  consultation  with  the 
Regional  Administrator  and  the  States. 
Chemical  speciation  is  encouraged  at 
additional  sites.  At  a  minimum,  chemical 
speciation  to  be  conducted  will  include 
analysis  for  elements,  selected  anions  and 
cations,  and  carbon.  Samples  for  required 
speciation  will  be  collected  using  appropriate 
monitoring  methods  and  sampling  schedule 
in  accordance  with  procedures  approved  by 
the  Administrator. 

(h)  Air  pollution  control  agencies  shall 
archive  PM2.3  filters  from  all  other  SLAMS 
sites  for  a  inininniTn  of  One  year  after 
collection.  These  filters  shall  be  made 
available  for  supplemental  analyses  at  the 
request  of  EPA  or  to  provide  information  to 
State  and  local  agencies  on  the  composition 
for  PM2J.  The  filters  shall  be  archived  in 
accordance  with  procedures  approved  by  the 
Administrator. 

2.8.1.6  Community  Monitoring  Zones. 

2.8.1.6.1  The  CMZs  describe  areas  within 
which  two  or  mora  core  monitors  may  be 
averaged  for  comparison  with  the  annual 
FM2.5  NAAQS.  This  averaging  approach  as 
Sftecified  in  40  CFR  part  50,  Appendix  N,  is 
directly  related  to  epidemiological  studies 
used  as  the  basis  for  the  PM^s  NAAQS.  A 
CMZ  should  characterize  an  area  of  relatively 
similar  aimual  average  air  quality  (i.e..  the 
average  concentrations  at  individual  sites 
shall  not  exceed  the  spatial  average  by  more 
than  20  percent)  and  exhibit  similar  day  to 
day  variability  (e.g.,  the  monitoring  sites 
should  not  have  low  corralations,  say  less 
than  0.6).  Moreover,  the  entire  CMZ  should 
principally  be  affected  by  the  same  major 
emission  sources  of  PM2.S  . 

2.8.1.6.2  Each  monitoring  planning  area 
may  have  at  least  one  CMZ,  that  may  or  may 
not  cover  the  entire  MPA  In  metropolitan 
statistical  areas  (MSAs)  for  which  MP  As  are 
required,  the  CMZs  may  completely  cover  the 
entire  MSA.  When  more  than  one  CMZ  is 


described  within  an  MPA,  CMZs  shall  not 
overlap  in  their  geographical  coverage.  All 
areas  in  the  ambient  air  may  become  a  CMZ. 

2.8.1.6.3.  As  PM2.5  networks  are  first 
established,  core  sites  would  be  used 
individually  for  making  comparisons  to  the 
annual  PM2.5  NAAQS.  As  these  networks 
evolve,  individual  monitors  may  not  be 
adequate  by  themselves  to  characterize  the 
annual  average  community  wide  air  quality. 
This  is  esp)ecially  true  for  areas  with  sharp 
gradients  in  annual  average  air  quality. 
Therefore,  CMZs  with  multiple  core  SLAMS 
or  other  eligible  sites  as  described  in 
accordance  with  section  2.8.1.2  to  this 
Appendix,  may  be  established  for  the 
purposes  of  providing  improved  estimates  of 
community  wide  air  quality  and  for  making 
comparisons  to  the  annual  NAAQS.  This 
CMZ  approach  is  subject  to  the  constraints  of 
section  2.8.1.6.1  to  this  Appendix. 

2.8.1.6.4  The  spatial  representativeness  of 
individual  monitoring  sites  should  be 
considered  in  the  design  of  the  network  and 
in  establishing  the  boundaries  of  CMZs. 
Communities  within  the  MPA  with  the 
highest  PMjj  concentrations  must  have  a 
high  priority  for  PM2J  monitoring.  Until  a 
sufficient  number  of  monitoring  stations  or 
CMZs  are  established,  however,  the 
monitored  air  quality  in  all  parts  of  the  MPA 
may  not  be  precisely  knowm.  It  would  be 
desirable,  however,  to  design  the  placement 
of  monitors  so  that  those  portions  of  the 
MP  As  without  monitors  could  be 
characterized  as  having  average 
concentrations  less  than  the  monitored 
portions  of  the  network. 

2.8.1.7  Selection  of  Monitoring  Locations 
Within  MP  As  or  CMZs. 

2.8.1.7.1  Figure  1  of  this  Appendix 
illustrates  a  hypothetical  monitoring 
plaiming  area  and  shows  the  location  of 
moniton  in  relation  to  population  and  areas 
of  poor  air  quality.  Figure  2  of  this  Appendix 
shows  the  same  hypothetical  MPA  as  Figure 
1  of  this  Appendix  and  illustrates  potential 
community  monitoring  zones  and  the 
location  of  core  monitoring  sites  within 
them.  Figure  3  of  this  Appendix  illustrates 
which  sites  within  the  CMZs  of  the  same 
MPA  may  be  used  for  comparison  to  the 
PM2  5  NAAQS. 

2.8.1.7.2  In  Figure  1  of  this  Appendix,  a 
hypothetical  monitoring  planning  area  is 
shown  representing  a  typical  Eastern  US 
urban  areas.  The  ellipses  represent  zones 


with  relatively  high  population  and  {>oor  air 
quality,  respectively.  Concentration  isopleths 
are  also  depicted.  The  highest  population 
density  is  indicated  by  the  urban  icons,  while 
the  area  of  worst  air  quality  is  presumed  to 
be  near  the  industrial  symbols.  The 
monitoring  area  should  have  at  least  one  core 
monitor  to  represent  community  wide  air 
quality  in  each  sub-area  affected  by  different 
emission  sources.  Each  monitoring  planning 
area  with  population  greater  than  500,000  is 
required  to  have  at  least  two  core  population- 
oriented  monitors  that  will  sample  everyday 
(with  PAMS  areas  requiring  three)  and  may 
have  as  many  other  core  SLAMS,  other 
SLAMS,  and  SPMs  as  necessary.  All  SLAMS 
should  generally  be  population-oriented, 
while  the  SPMs  can  ftKus  more  on  other 
monitoring  objectives,  e.g.,  identifying  source 
imftacts  and  the  area  boundaries  with 
maximum  concentration.  C,  denotes 
"category  a"  core  SLAMS  site  (community- 
oriented  site  in  area  of  expected  maximum 
concentration):  it  is  shown  within  the 
populated  area  and  closest  to  the  area  with 
highest  concentration.  Ct,  denotes  a  "category 
b"  core  SLAMS  site  (area  of  poor  air  quaUty 
with  high  population  density  or 
representative  of  maximum  population 
impact):  it  is  shown  in  the  area  of  poor  air 
quality,  closest  to  highest  population  density. 
S  denotes  other  SLAA4S  sites  (monitoring  for 
any  objective:  Max  concentration,  population 
exposure,  source-oriented,  background,  or 
regional  traiuport  or  in  support  of  secondary 
NAAQS).  P  denotes  a  Special  Purpose 
Monitor  (a  specialized  monitor  that,  for 
example,  may  use  a  non-reference  sampler). 
Finally,  note  that  all  SPMs  would  be  subject 
to  the  2-year  moratorium  against  data 
comparison  to  the  NAAQS  for  the  first  2 
complete  calendar  years  of  its  operation. 

2.8.1.7.3  A  Monitoring  Planning  Area  may 
have  one  or  more  community  monitoring 
zones  (CMZ)  for  aggregation  of  data  from 
eligible  SLAMS  and  SPM  sites  for 
comparison  to  the  annual  NAAQS.  The 
planning  area  has  large  gradients  of  average 
air  quality  and.  as  shown  in  Figure  2  may  be 
assigned  three  CMZs:  An  industrial  zone,  a 
downtown  central  business  district  (CBD), 
and  a  residential  area.  [If  there  is  not  a  large 
difference  between  downtown  concentrations 
and  other  residential  areas,  a  separate  CBD 
zone  would  not  be  appropriate). 
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Figure  1.  Hypothetical  Monitoring  Planning 

Area 

Eastern  Urban  Model  -  showing  location  of  monitors 

in  relation  to  population  and  area  of  poor  air  quality 

C=Core  site      S=other  SLAMS  site     p=Special  Purpose  Monitor 


Area  of  High  Population       Area  of  Poor  Air  Quality 


»; 


Figure  2.  Hypothetical  Monitoring  Planning  Area 

Potential  Community  Monitoring  Zones 
C=Core  site      S=other  SLAMS  site     p=Special  Purpose  Monitor 


^ 


^ 


Residential  Areas 


Downtown  Central 
Business  District 


Industrial  Zone 


2.8.1.7.4  Figure  3  of  this  Appendix 
illustrates  how  CMZs  and  PM2.5  moniton 


might  be  located  in  a  hypothetical  MPA 
typical  of  a  Western  State.  Western  States 


with  more  localized  sources  of  PM  and  larger 
geographic  area  could  require  a  different  mix 
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of  SLAMS  and  SPM  monitors  and  may  need  geographic  portions  of  the  Monitoring  monitors,  the  MP  As  and  CMZs  may  not  cover 

more  total  monitors.  As  the  networks  are  Planning  Area.  Due  to  the  distribution  of  the  entire  State, 

deployed,  the  available  monitors  may  not  be  pollution  and  population  and  because  of  the 

sufficient  to  completely  represent  all  number  and  spatial  representativeness  of 


ure  3.  Hypothetical  IMonitoring  Planning  Area 

Potential  CommunHy  Monitoring  Zones  in  Western  IMPA 


C  ^Community-oriented  (core)  sites 
S  =  Other  SLAMS  sites 
p   =  Special  study  sites 


VVood  Smoke  Impact 
Residential  Area 


Area  Source  impact 
ResidentialArea 


^ 


Industrial  Zone 


Area  not  covered  by  monitoring  and  not  included  in  a  ComnHjnity  Monitoring  Zone 


2.8.1.7.5  Figure  4  of  this  Appendix  shows 
how  the  MP  As,  CMZs,  and  PM2  j  monitors 
might  be  distributed  within  a  hypothetical 
State.  Areas  of  the  State  included  within 
MP  As  are  shown  within  heavy  solid  lines. 
Two  MP  As  are  illustrated.  Areas  in  the  State 
outside  the  MP  As  will  also  include  monitors, 
but  this  monitoring  coverage  may  be  limited. 


This  portion  of  the  State  may  also  be 
represented  by  CMZs  (showm  by  areas 
enclosed  within  dotted  lines).  The  monitors 
that  are  intended  for  comparison  to  the 
NAAQS  are  indicated  by  X.  Furthermore, 
eligible  monitors  within  a  CMZ  could  be 
averaged  for  comparison  to  the  annual 
NAAQS  or  examined  individually  for 


comparison  to  both  NAAQS  Both  within  the 
MP  As  and  in  the  remainder  of  the  State, 
some  sp)ecial  study  monitors  might  not 
satisfy  applicable  40  CFR  part  58 
requirements  and  will  not  be  eligible  for 
comparison  to  the  NAAQS. 
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Figure  4.  MPAs  and  CMZs  in  IHypotheticaJ  State 


Community  Mcyiitoring  Zone  within  MPA 


Areas  outside  MPAs  and  CMZs 


Community  Monitoring  Zone  outside  MPA 
X     Monitor  eiigibie  for  NAAQS  comparison  ^    Other  special  study  monitors 


2.8.2  Substitute  PM  Monitoring  Sites. 

2.8.2.1  Section  2.2  of  Appendix  C  of  this 
part  describes  conditions  under  which  TSP 
samplers  can  be  used  as  substitutes  for  PMio. 
This  provision  is  intended  to  be  used  when 
PMio  concentrations  are  expected  to  be  very 
low  and  substitute  TSP  samplers  can  be  used 
to  satisfy  the  minimum  number  of  PMio 
samplers  needed  for  an  adequate  PMio 
network. 

2.8.2.2  If  data  produced  by  substitute  PM 
samplers  exceed  the  concentration  levels 
described  in  Appendix  C  of  this  part,  then 
the  need  for  this  sampler  to  be  converted  to 

a  PM,o  or  PM:  •,  sampler,  shall  be  considered 
in  the  PM  monitoring  network  review.  If  the 
State  does  not  believe  that  a  PMio  or  PM25 
sampler  should  be  sited,  the  State  shall 
submit  documentation  to  EPA  as  part  of  its 
annual  PM  report  to  justify  this  decision.  If 
a  PM  site  is  not  designated  as  a  substitute  site 
in  the  PM  monitoring  network  description, 
then  high  concentrations  at  this  site  would 
not  necessarily  cause  this  site  to  become  a 
PM2  5  or  PMio  site,  whichever  is  indicated. 

2.8.2.3  Consistent  with  §58.1. 
combinations  of  SLAMS  PMio  or  PM2.5 
monitors  and  other  monitors  may  occupy  the 
same  structure  without  any  mutual  effect  on 
the  regulatory  definition  of  the  monitors. 


3.  Network  Design  for  National  Air 

Monitoring  Stations  (NAMS). 

•        *        •        •        ft 

Category  (a):  Stations  located  in  area(s)  of 
expected  maximum  concentrations,  generally 
microscale  for  CO,  microscale  or  middle 
scale  for  Pb,  middle  scale  or  neighborhood 
scale  for  population-oriented  particulate 
matter,  urban  or  regional  scale  for  Regional 
transport  PM2.5,  neighborhood  scale  for  S02, 

and  NO2,  and  urban  scale  for  03. 

ft        *        ft        ft        ft 

For  each  MSA  where  NAMS  are  required, 
both  categories  of  monitoring  stations  must 
be  established.  Ln  the  case  of  SO2  if  only  one 
NAMS  is  needed,  then  category  (a)  must  be 
used.  The  analysis  and  interpretation  of  data 
from  NAMS  should  consider  the  distinction 
between  these  types  of  stations  as 
appropriate. 

3.7  Particulate  Matter  Design  Criteria  for 
NAMS. 

3.7.1  Table  4  indicates  the  approximate 
number  of  permanent  stations  required  in 
MSAs  to  characterize  national  and  regional 
FMio  air  quality  trends  and  geographical 
patterns.  The  number  of  PMio  stations  in 
areas  where  MSA  populations  exceed 
1,000.000  must  be  in  the  range  from  2  to  10 
stations,  while  in  low  population  urban 


areas,  no  more  than  two  stations  are  required. 
A  range  of  monitoring  stations  is  specified  in 
Table  4  because  sources  of  pollutants  and 
local  control  efforts  can  vary  from  one  part 
of  the  country  to  another  and  therefore,  some 
flexibility  is  allowed  in  selecting  the  actual 
number  of  stations  in  any  one  louile. 

3.7.2  Through  promulgation  of  the  NAAQS 
for  PM2  5,  the  number  of  PMio  SLAMS  is 
expected  to  decrease,  but  requirements  to 
maintain  PMio  NAMS  remain  in  effect.  The 
PMio  NAMS  aire  retained  to  provide  trends 
data,  to  support  national  assessments  and 
decisions,  and  in  some  cases  to  continue 
demonstration  that  a  NAAQS  for  PMio  is 
maintained  as  a  requirement  under  a  State 
Implementation  Plan. 

3.7.3  The  PM2  5  NAMS  shall  be  a  subset  of 
the  core  PM2  5  SLAMS  and  other  SLAMS 
intended  to  monitor  for  regional  transport 
The  PM2  5  NAMS  are  planned  as  long-term 
monitoring  stations  concentrated  in 
metropolitan  areas.  A  target  range  of  200  to 
300  stations  shall  be  designated  nationwide. 
The  largest  metropolitan  areas  (those  with  a 
population  greater  than  approximately  one 
million)  shall  have  at  least  one  PM2  5  NAMS 
stations. 

3.7.4  The  number  of  total  PM2  5  NAMS  per 
Region  will  be  based  on  recommendations  of 
the  EPA  Regional  Offices,  in  concert  with 


.  1      T% i- 


/      lf_l 


100        /       I?^4  A  r- 


Tiili.    in      10Q7     /    I7<iloc     anrl    Roaiilatinnc 
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their  State  and  local  agencies,  in  accordance 
with  the  network  design  goals  described  in 
sections  3.7.5  through  3.7.7  of  this  Appendix. 
The  selected  stations  should  represent  the 
range  of  conditions  occurring  in  the  Regions 
and  will  consider  factors  such  as  total 
number  or  type  of  sources,  ambient 
concentrations  of  particulate  matter,  and 
regional  transport. 

3.7.5  The  approach  for  PM2  s  NAMS  is 
intended  to  give  State  and  local  agencies 
maximum  flexibility  while  apportioning  a 
limited  national  network.  By  advancing  a 
range  of  monitors  per  Region.  EPA  intends  to 
balance  the  national  network  with  respect  to 
geographic  area  and  population.  Table  5 
presents  the  target  number  of  PMj  5  NAMS 
per  Region  to  meet  the  national  goal  of  200 
to  300  stations.  These  numbers  consider  a 


variety  of  factors  such  as  Regional  differences 
in  metropolitan  p)opulation.  population 
density,  land  area,  sources  of  particulate 
emissions,  and  the  numbers  of  PMio  NAMS. 

3.7.6  States  will  be  required  to  establish 
approximately  50  NAMS  sites  for  routine 
chemical  s{>eciation  of  PM2  5.  These  sites  will 
include  those  collocated  at  approximately  25 
PAMS  sites  and  approximately  25  other  core 
SLAMS  sites  to  be  selected  by  the 
Administrator.  After  5  years  of  data 
collection,  the  Administrator  may  exempt 
some  sites  from  collecting  speciated  data. 
The  number  of  NAMS  sites  at  which 
speciation  will  be  jserformed  each  year  and 
the  number  of  samples  per  year  will  be 
determined  by  the  Administrator. 

3.7.7  Since  emissions  associated  with  the 
operation  of  motor  vehicles  contribute  to 


urt)an  area  particulate  matter  levels. 
consideration  of  the  impact  of  these  sources 
must  be  included  in  the  design  of  the  NAMS 
network,  particularly  in  MSAs  greater  than 
500,000  population.  In  certain  urtjan  areas 
particulate  emissions  from  motor  vehicle 
diesel  exhaust  currently  is  or  is  expected  to 
be  a  significant  source  of  particulate  matter 
ambient  levels.  The  actual  number  of  NAMS 
and  their  locations  must  be  determined  by 
EPA  Regional  Offices  and  the  State  agencies, 
subject  to  the  approval  of  the  Administrator 
as  required  by  §  58.32.  The  Administrator's 
approval  is  necessary  to  ensure  that 
individual  stations  conform  to  the  NAMS 
selection  criteria  and  that  the  network  as  a 
whole  is  sufficient  in  terms  of  number  and 
location  for  purposes  of  national  analyses. 


Table  4.— PMio  National  Air  Monitoring  Station  Criteria 

[Approximate  Numtjer  of  Stations  per  MSA)' 


Population  Category 


High 

Con- 

centra- 

tion2 


Medium 

Con- 

centra- 

tKXV' 


Low  Cor>- 

cenlra- 

tion< 


>1,000,000  

500,000-1 ,000,000 
250,000-500,000  ... 
100,000-250.000... 


6-10 

4-8 

3-4 

1-2 


4-8 
2-4 
1-2 
0-1 


2-4 

1-2 
0-1 
0 


'  Selection  of  urban  areas  and  actual  number  of  stations  per  area  will  i>e  jointly  determined  by  EPA  and  the  State  agency. 
2  High  concentration  areas  are  those  for  which  ambient  PMio  data  show  ambient  concentrations  exceeding  either  PM,o  NAAQS  by  20  percent 
or  more. 
'  Medium  concentration  areas  are  those  for  which  ambient  PMio  data  show  ambient  concentrations  exceeding  80  percent  of  the  PMi,.  NAAQS 
"Low  concentration  areas  are  those  for  which  ambient  PMio  data  show  ambient  concentrations  less  than  80  percent  of  the  PM:o  NAAQS 


3.7.7.1  Selection  of  urban  areas  and  actual 
number  of  stations  per  area  will  be  jointly 
determined  by  EPA  and  the  State  agency. 

3.7.7.2  High  concentration  areas  are  those 
for  which:  Ambient  PMio  data  show  ambient 
concentrations  exceeding  either  PMm 
NAAQS  by  20  percent  or  more. 

3.7.7.3  Medium  concentration  areas  are 
those  for  which:  Ambient  PMio  data  show 
ambient  concentrations  exceeding  either  80 
percent  of  the  PMio  NAAQS. 

3.7.7.4  Low  concentration  areas  are  those 
for  which:  Ambient  PMio  data  show  ambient 
concentrations  less  than  80  percent  of  the 
PMio  NAAQS. 


TABLE  5.— Goals  for  Number  of 
PM2  5  NAMS  BY  Region 


EPA  Region 

Numljer 

of 
NAMS' 

Percent 
of  Na- 
tional 
Total 

1  

2 

3 

4 

5 

6 

8 

15  to  20 
20  to  30 
20  to  25 
35  to  50 
35  to  50 
25  to  35 
10  to  15 
10  to  15 
25  to  40 
10  to  15 

6  to  8 
8  to  12 
8  to  10 
14  to  20 
14  to  20 
10  to  14 
4  to  6 
4  to  6 

9 _ 

10 

10  to  16 
4  to  6 

Total 

205-295 

100 

'  Each  region  will  have  one  to  three  NAMS 
having  the  momtonng  of  regional  transport  as 
a  pnmary  objective. 


4.2  PAMS  Monitoring  Objectives. 

»  •  •  «  • 

States  choosing  to  submit  an  individual 
network  description  for  each  affected 
nonattainment  area,  irrespective  of  its 
proximity  to  other  affected  areas,  must  fulfill 
the  requirements  for  isolated  areas  as 
described  in  section  4  of  this  Appendix,  as 
an  example,  and  illustrated  by  Figure  5. 
States  containing  areas  which  experience 
significant  impact  from  long-range  transport 
or  are  proximate  to  other  nonattainment  areas 
(even  in  other  States)  should  collectively 
submit  a  network  description  which  contains 
alternative  sites  to  those  that  would  be 
required  for  an  isolated  area.  Such  a 
submittal  should,  as  a  guide,  be  based  on  the 
example  provided  in  Figure  6.  but  must 
include  a  demonstration  that  the  design 
satisfies  the  monitoring  data  uses  and  fulfills 
the  PAMS  monitoring  objectives  described  in 
sections  4.1  and  4.2  of  this  Appendix. 


'c^A^-.^^  D. 


»4 /     17„1 


/    T?— :J_..     T..K,    10      inm     /    0..1, 
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FIGURE  5  -  Isolated  Area 
Network  Design 


ui 


U3 


LEGEND: 

/  )  -  A  circk  denotes  •  PAMS  Site.  The  number  inside  describes  the  Site  number. 


© 


Ul  -  High  ozone  day  predominant  morning  wind  direction 

U2  -  Second  most  predominant  high  ozone  day  morning  wind  direction 

U3  -  High  ozone  day  predominant  afternoon  wind  direction 
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FIGURE  6  -  Multi-Area  and 
TVansport  Area  Network  Design 


MSAZ 


LEGEND: 


IX)   -  A  circle  denotes  a  PAMS  Site.  The  number  inside  describes  the  Site  number 
and  the  letter  indicates  the  associated  MSA/CMSA,  e.g.,  a  drde  with  IX  indicates 
a  Site  #1  for  MSA  X.  Since  PAMS  can  serve  multiple  purposes  for  more  than 
one  MSA/CMSA,  Sites  with  mutiple  associations  are  identified  with  multiple 
number  and  letter  identifiers. 

Ul  -  High  ozone  day  predominant  morning  wind  direction 

U2  -  Second  most  predominant  high  ozone  day  morning  wind  direction 

U3  •  High  ozone  day  predominant  afternoon  wind  direction 
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4.4  Minimum  Monitoring  Network 

Hequirements. 

*         •         •         •         * 

Table  2  "  *  * 


'See  Figure  5. 

*        •        *        •        • 

5.  Summary. 

Table  6  of  this  Appendix  shows  by 
pollutant,  all  of  the  spatial  scales  ihat  are 


applicable  for  SLAMS  and  the  required 
spatial  scales  for  NAMS.  There  may  also  be 
some  situations,  as  discussed  later  in 
Appendix  E  of  this  part,  where  additional 
scales  may  be  allowed  for  NAMS  purposes. 


Table  s.—Summary  of  Spatial  Scai  fs  for  SLAMS  and  Required  Scales  for  NAMS 

.Spatial  Scale 

Scales  Applicable  for  SLAMS 

SO2 

C» 

O3 

NQz 

Pb 

PM,o 

PM2.5 

Micro  

Middle 

~..~ -.. 

• 
• 
• 
• 

• 

• 
• 

• 

• 

• 

• 

• 
• 

• 
• 
• 

• 
• 
• 
• 
• 

• 
• 

• 
• 
• 

• 
• 

Netghbortiood    « 

UrtMP                             - 

• 

• 

Regional  

• 

• 

Micro    

Scales 

• 

• 

Required  tor  NAMS 
i         • 

• 

•' 

Middle „.. 

Neighbortrood  ™ 
Urtan         

• — 

• 
• 

• 

• 

• 

• 

• 

• 

•2 

Regional  

•^ 

'  Only  permitted  if  representative  of  many  such  micro-scale  environments  in  a  residential  distnct  (for  middle  scale,  at  least  two). 
2  Either  urtjan  or  regional  scale  for  regional  transport  sites. 


6  References. 

*  *         •         *         • 

IB  Watson  et  al  Guidance  for  Natiwork 
Design  and  Optimum  Site  Exposure  for  PMj.j 
and  PMi,>  Prepared  for  L'  .S   Environmental 
PTOte<:tion  Agencv.  Research  Triangle  Park, 
NC 

o  Appendix  E  is  amended  by  revising 
the  entry  for  8.  in  the  table  of  contents, 
bv  revising  the  heading  to  section  8., 
adding  a  sentence  at  the  end  of  the  first 
paragraph  of  section  8  1.  and  in  set;tion 
8.3  removing  the  term    PMh,  '  wherever 
it  appears  and  adding  in  its  place  "FM" 
to  read  as  follows: 

Appendix  E — Probe  and  Monitoring  Path 
Siting  Criteria  tor  Ambient  Air  Quality 
Monitor!  r>g 

•  •        *        •        * 

8.  Particulate  Matter  {PMio  and  PM25) 

•  •  •  •  • 

a   Particulate  Matter  IPM^o  and  PAfi  5)- 

8  !  Vertical  Placement  *  *  *  Althoiigh 
microscale  or  middle  scale  stations  are  not 


the  preferred  spwtial  scale  for  PMj  ?  sites, 
there  are  situations  where  such  sites  are 
representative  of  several  locations  within  an 
area  where  large  segments  of  the  population 
may  live  or  work  (e.g.,  central  business 
district  of  Metropolitan  area)  In  these  cases. 
the  sampler  inlet  for  such  microscale  PMj  ^ 
statioos  must  also  be  2-7  meters  above 

ground  level. 

•  *        *        *        • 

p.  Appendix  F  is  amended  by  revising 
in  the  table  of  contents  the  entry  for 

2.7.3  and  adding  a  new  entry  for  2.7  4. 
by  redesignating  sectioo  2.7.3  as  section 

2.7.4  and  adding  a  new  section  2.7.3  to 
read  as  follows: 

Appendix  F— Annual  SLAMS  Air  Quality 

Information 

*  «        *        •        • 

2.7.3  Annual  Summary  Statistics 

2.7.4  Episode  and  Other  Unscheduled 
Sampling  Data 


2.7.3  Annual  Summary  Statistics.  Annual 
arithmetic  mean  (jig/m')  as  sfiecified  in  40 
CFR  part  50,  Appendix  N.  All  daily  PM-fine 
values  above  the  level  of  the  24— hour  PM- 
fine  NAAQS  and  dates  of  occurrence. 
Sampling  schedule  used  such  as  once  every 
6  days,  everyday,  etc.  Number  of  24— hour 
average  concentrations  in  ranges; 


Range 

Number  of 
Values 

0  to  1 5  (uo/m^i  

1 6  to  30      ......... .... 

31  to  50 

51  to  70       .... . 

71  to  90      

91  to  110 

Greater  tfian  110  

Friday 

July  18,  1997 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 
(ADA-«5-58;  FRL-6725-3] 
RIN-2060-AE57 

National  Ambient  Air  Quality 
Standards  for  Ozone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACDON:  Final  rule. 

SUMMARY:  This  document  describes 
EPA's  decision  to  revise  the  national 
ambient  air  quality  standards  (NAAQS) 
for  ozone  (O?)  based  on  its  review  of  the 
available  scientific  evidence  linking 
exposures  to  ambient  O3  to  adverse 
health  and  welfare  effects  at  levels 
allowed  by  the  current  O3  standards. 
The  current  1-hour  primary  standard  is 
replaced  by  an  8-hour  standard  at  a 
level  of  0.08  parts  per  million  (ppm) 
with  a  form  based  on  the  3-year  average 
of  the  annual  fourth-highest  daily 
maximum  8-hour  average  Oj 
concentrations  measured  at  each 
monitor  within  an  area.  The  new 
primary  standard  will  provide  increased 
protection  to  the  public,  especially 
children  and  other  at-risk  populations, 
against  a  wide  range  of  Oj-induced 
health  effects,  including  decreased  lung 
function,  primarily  in  children  active 
outdoors;  increased  respiratory 
symptoms,  particularly  in  highly 
sensitive  individuals;  hospital 
admissions  and  emergency  room  visits 
for  respiratory  causes,  among  children 
and  adults  with  pre-existing  respiratory 
disease  such  as  asthma;  inflammation  of 
the  lung,  and  possible  long-term  damage 
to  the  lungs.  The  current  1-hour 
secondary  standard  is  replaced  by  an  8- 
hour  standard  identical  to  the  new 
primary  standard.  The  new  secondary 
standard  will  provide  increased 
protection  to  the  public  welfare  against 
O3- induced  effects  on  vegetation,  such 
as  agricultural  crop  loss,  damage  to 
forests  and  ecosystems,  and  visible 
foliar  injury  to  sensitive  species. 
EFFECTIVE  DATE:  This  rule  is  effective 
September  16,  1997. 
ADDRESSES:  A  docket  containing 
information  relating  to  the  EPA's  review 
of  the  O3  primary  and  secondary 
standards  (Docket  No.  A-95-58)  is 
available  for  public  inspection  in  the 
Central  Docket  Section  of  the  U.S. 
Environmental  Protection  Agency, 
South  Conference  Center,  Room  4,  401 
M  St..  SW.,  Washington.  DC.  This 
docket  incorporates  the  docket  from  the 
previous  review  of  the  O?  standards 
(Docket  No.  A-92-17)  and  the  docket 


established  for  the  air  quality  criteria 
document  (Docket  No.  ECAO-CD-92- 
0786).  The  docket  may  be  inspected 
between  8  a.m.  and  3  p.m.  on  weekdays, 
and  a  reasonable  fee  may  be  charged  for 
copying.  The  information  in  the  docket 
constitutes  the  complete  basis  for  the 
decision  announced  in  this  final  rule. 
For  the  availability  of  related 
information,  see  "SUPPLEMENTARY 
INFORMATION." 
FOR  FURTHER  INFORMATION  CONTACT: 
David  McKee,  MD-15,  Air  Quality 
Standards  and  Strategies  Division, 
Office  of  Air  Quality  Planning  and 
Standards,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  NC  27711;  telephone:  (919)  541- 
5288;  e-mail: 

mckee.dave@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION; 

Availability  of  Related  Information 

Certain  documents  are  available  from 
the  U.S.  Department  of  Conmierce, 
National  Technical  Information  Service, 
5285  Port  Royal  Road,  Springfield,  VA 
22161.  Available  documents  include: 

(1)  Air  Quality  Criteria  for  O3  and 
Other  Photochemical  Oxidants 
("Criteria  Document")  (three  volumes, 
EPAy600/P-93-004aF  through  EPA/600/ 
p_93_004cF,  July  1996,  NTIS  #  PB-96- 
185574,  $169.50  paper  copy. $58.00 
microfiche). 

(2)  The  Review  of  the  National 
Ambient  Air  Quality  Standards  for  O3: 
Assessment  of  Scientific  and  Technical 
Information  ("Staff  Paper")(EPA-^52/R- 
96-007.  June  1996,  NTIS  #  PB-96- 
203435,  $67.00  paper  copy  and  $21.50 
microfiche).  (Add  a  $3.00  handling 
charge  per  order.) 

A  limited  number  of  copies  of  other 
documents  generated  in  connection 
with  this  standard  review,  such  as 
docxunents  pertaining  to  human 
exposure  and  health  risk  assessments, 
and  vegetation  exposure,  risk,  and 
benefits  analyses  can  be  obtained  &om: 
U.S.  Environmental  Protection  Agency 
Library  (MD-35),  Research  Triangle 
Park.  NC  27711,  telephone  (919)  541- 
2777.  These  and  other  related 
documents  are  also  available  for 
inspection  and  copying  in  the  EPA 
docket  identified  under  "ADDRESSES". 

Electronic  Availability 

The  Staff  Paper  and  human  exposure 
and  health  risk  assessment  support 
documents  are  now  available  on  the 
Agency's  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS)  Technology 
Transfer  Network  (TTN)  Bulletin  Board 
System  (BBS)  in  the  Clean  Air  Act 
Amendments  area,  under  Title  I.  Policy/ 
Guidance  Documents.  To  access  the 
biilletin  board,  a  modem  and 


communications  software  are  necessary. 
To  dial  up,  set  your  communications 
software  to  8  data  bits,  no  parity  and 
one  stop  bit.  Dial  (919)  541-5742  and 
follow  the  on-screen  instructions  to 

register  for  access.  After  registering, 

proceed  to  choice  "<T>  Gateway  to  TTN 
Technical  Areas",  then  choose  "<E> 
CAAA  BBS".  From  the  main  menu, 
choose  "<1>  Title  I:  Attain/Maint  of 
NAAQS",  then  "<P>  Policy  Guidance 
Docimaents."  To  access  these  documents 
through  the  World  Wide  Web,  click  on 
"TTN  BBSWeb",  then  proceed  to  the 
Gateway  to  TTN  Technical  areas,  as 
above.  If  assistance  is  needed  in 
accessing  the  system,  call  the  help  desk 
at  (919)  541-5384  in  Research  Triangle 
Park,  NC. 

Implementation  Strategy  for  Revised 
Air  Quality  Standards 

On  Wednesday,  July  16,  1997, 
President  Clinton  signed  a 
memorandum  to  the  Administrator 
specifying  his  goals  for  the 
implementation  of  the  O3  and  PM 
standards.  Attached  to  the  President's 
memorandum  is  a  strategy  prepared  by 
an  interagency  Administration  group 
outlining  the  next  steps  that  would  be 
necessary  for  implementing  these 
standards.  The  EPA  will  prepare 
guidance  and  proposed  rules  consistent 
with  the  President's  memorandum. 
Copies  of  the  Presidential  document  are 
available  in  paper  copy  by  contacting 
the  U.S.  Environmental  Ptotection 
Agency  Library  at  the  address  under 
"Availability  of  Related  Information" 
and  in  electronic  form  as  discussed 
above  in  "Electronic  Availability." 

The  following  topics  are  discussed  in 
this  preamble: 
I.  Background 

A.  Legislative  Requirements 

B.  Related  Control  Requirements 

C.  Review  of  Air  Quality  Criteria  and 
Standards  for  O3 

D.  Summary  of  Proposed  Revisions  to  the 
O}  Standards 

n.  Rationale  for  the  Primary  O3  Standard 

A.  Introduction 

B.  Elements  of  the  Primary  Standard 

C.  Communication  of  Public  Health 
Information 

m.  Rationale  for  the  Secondary  O3  Standard 

A.  Introduction 

B.  Need  for  Revision  of  Current  Secondary 
Standard 

C.  Final  Decision  on  the  Secondary 
Standard 

IV.  Other  Issues 

A.  Cost  Considerations 

B.  Margin  of  Safety 

C.  Comment  Period 

D.  1990  Act  Amendments 

V.  Technical  Changes  to  Part  50 

VI.  Revisions  to  Appendices  D,  E,  and  H 
VH.  Regulatory  and  Environmental  Impact 

Analyses 
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A.  Executive  Order  12866 

B.  Regulatory  Flexibility  Analysis 

C.  Impact  of  Reporting  Requirements 

D.  Unfunded  Mandates  Reform  Act 

E.  Environmental  Justice 

F.  Submission  to  Congress  and  Comptroller 
General 

Vm.  Response  to  Petition  for  Administrator 

Browner's  Recusal 
DC.  References 

I.  Background 

A.  Legislative  Requirements 

Two  sections  of  the  Act  govern  the 
establishment,  review,  and  revision  of 
NAAQS.  SecUon  108  (42  U.S.C.  7408) 
directs  the  Administrator  to  identify 
certain  pollutants  which  "may 
reasonably  be  anticipated  to  endanger 
public  health  or  welfare"  and  to  issue 
air  quality  criteria  for  them.  These  air 
quality  criteria  are  to  "accurately  reflect 
the  latest  scierrtific  knowledge  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  which  may  be  expected  from  the 
presence  of  [a]  pollutant  in  the  ambient 
air***." 

Section  109  (42  U.S.C.  7409)  directs 
the  Administrator  to  propose  and 
promulgate  "primary"  and  "secondary" 
NAAQS  for  pollutants  identified  under 
section  108.  Section  109(b)(1)  defines  a 
primary  standard  as  one  "the  attainment 
and  maintenance  of  which  in  the 
judgment  of  the  Administrator,  based  on 
[the]  criteria  and  allowing  an  adequate 
margin  of  safety,  are  requisite  to  protect 
the  public  health."  The  margin  of  safety 
requirement  was  intended  to  address 
uncertainties  associated  with 
inconclusive  scientific  and  technical 
information  available  at  the  time  of 
standard  setting,  as  well  as  to  provide  a 
reasonable  degree  of  protection  against 
hazards  that  research  has  not  yet 
identified.  Both  kinds  of  uncertainties 
are  components  of  the  risk  associated 
with  pollution  at  levels  below  those  at 
which  human  health  effects  can  be  said 
to  occur  with  reasonable  scientific 
certainty.  Thus,  by  selecting  primary 
standards  that  provide  an  adequate 
margin  of  safety,  the  Administrator  is 
seeking  not  only  to  prevent  pollution 
levels  that  have  been  demonstrated  to  be 
harmful  but  also  to  prevent  lower 
pollutant  levels  that  she  finds  may  pose 
an  unacceptable  risk  of  harm,  even  if  the 
risk  is  not  precisely  identified  as  to 
nature  or  degree.  The  Act  does  not 
require  the  Administrator  to  establish  a 
primary  NAAQS  at  a  zero-risk  level  but 
rather  at  a  level  that  reduces  risk 
sufficiently  so  as  to  protect  public 
heedth  with  an  adequate  margin  of 
safety.  The  selection  of  any  particular 
approach  to  providing  an  adequate 
margin  of  safety  is  a  policy  choice  left 


specifically  to  the  Administrator's 
judgment.  Lead  Industries  Association 
v.  EPA.  (647  F.2d  1130,  1161-62  (D.C. 
Cir.  1980)). 

A  secondary  standard,  as  defined  in 
section  109(b)(2).  must  "specify  a  level 
of  air  quality  the  attainment  and 
maintenance  of  which  in  the  judgment 
of  the  Administrator,  based  on  (the) 
criteria,  [are]  requisite  to  protect  the 
public  welfare  from  any  loiown  or 
anticipated  adverse  effects  associated 
with  the  presence  of  [the]  pollutant  in 
the  ambient  air."  Welfare  effects  as 
defined  in  section  302(h)  (42  U.S.C. 
7602(h))  include,  but  are  not  limited  to, 
"effects  on  soils,  water,  crops, 
vegetation,  manmade  materials, 
animals,  wildlife,  weather,  visibility, 
and  climate,  damage  to  and 
deterioration  of  property,  and  hazards  to 
transportation,  as  well  as  effects  on 
economic  values  and  on  personal 
comfort  and  well-being." 

Section  109(d)(1)  of  the  Act  requires 
periodic  review  and.  if  appropriate, 
revision  of  existing  air  quality  criteria 
and  NAAQS.  Section  109(d)(2)  requires 
appointment  of  an  independent 
scientific  review  committee  to  review 
criteria  and  standards  and  recommend 
new  standards  or  revisions  of  existing 
criteria  and  standards,  as  appropriate. 
The  committee  established  under 
section  109(d)(2)  is  known  as  the  Clean 
Air  Scientific  Advisory  Committee 
(CASAC),  a  standing  committee  of 
EPA's  Science  Advisory  Board. 

B.  Related  Control  Requirements 

States  are  primarily  responsible  for 
ensuring  attainment  and  maintenance  of 
ambient  air  quality  standards  once  EPA 
has  established  them.  Under  section  110 
of  the  Act  (42  U.S.C.  7410)  and  related 
provisions,  States  are  to  submit,  for  EPA 
approval.  State  implementation  plans 
(SEP's)  that  provide  for  the  attaiimient 
and  maintenance  of  such  standards 
through  control  programs  directed  to 
sources  of  the  pollutants  involved.  The 
States,  in  conjunction  with  EPA,  also 
administer  the  prevention  of  significant 
deterioration  programs  (42  U.S.C.  7470- 
7479)  for  these  pollutants.  In  addition, 
Federal  programs  provide  for 
nationwide  reductions  in  emissions  of 
these  and  other  air  pollutants  under 
Title  n  of  the  Act  (42  U.S.C.  7521-7574), 
which  involves  controls  for  automobile, 
truck,  bus,  motorcycle,  nonroad  engine, 
and  aircraft  emissions;  the  new  source 
performance  standards  imder  section 
111  (42  U.S.C.  7411);  and  the  national 
emission  standards  for  hazardous  air 
pollutants  under  section  112  (42  U.S.C. 
7412). 


C.  Review  of  Air  Quality  Criteria  and 
Standards  for  O3 

The  last  review  of  O3  air  quality 
criteria  and  standards  was  completed  in 
March  1993  with  notice  of  a  final 
decision  not  to  revise  the  existing 
primary  and  secondary  standards  (58  FR 
13008).  The  current  primary  and 
secondary  standards  are  each  set  at  a 
level  of  0.12  ppm.  with  a  1-hour 
averaging  time  and  a  1-expected- 
exceedance  form,  such  that  the 
standards  are  attained  when  the 
expected  number  of  days  per  calendar 
year  with  maximum  hourly  average 
concentrations  above  0.12  ppm  is  equal 
to  or  less  than  1 .  averaged  over  3  years 
(as  determined  by  40  CFR  part  50. 
Appendix  H).' 

The  EPA  initiated  this  current  review 
of  the  air  quality  criteria  and  standards 
in  August  1992  with  the  development  of 
a  revised  Air  Quality  Criteria  Document 
for  O3  and  Other  Photochemical 
Oxidants,  henceforth  the  "Criteria 
Docimient."  Several  workshops  were 
held  by  EPA's  National  Center  for 
Enviroiunental  Assessment  (NCEA)  to 
discuss  health  and  welfare  effects 
information  during  the  summer  and  fall 
of  1993.  An  external  review  draft  of  the 
Criteria  Document  made  available  to  the 
public  and  to  the  CASAC  in  the  spring 
of  1994  was  reviewed  at  a  public 
CASAC  meeting  held  on  July  20-21, 

1994.  Based  on  comments  made  at  the 
meeting.  NCEA  staff  prepared  a  second 
external  review  draft,  which  was 
reviewed  at  a  public  CASAC  meeting  on 
March  21-22,  1995.  At  the  same 
meeting,  the  CASAC  also  reviewed  draft 
portions  of  a  staff  paper  prepared  by  the 
OAQPS.  Review  of  National  Ambient 
Air  Quality  Standards  for  O3: 
Assessment  of  Scientific  and  Technical 
Information  (henceforth,  the  "Staff 
Paper"),  focusing  on  health  effects  and 
the  primar>'  NAAQS.*  Taking  into 
account  CASAC  and  public  comments, 
staff  revised  both  documents  and  made 
new  drafts  available  for  public  and 
CASAC  review  during  the  summer  of 

1995.  The  OAQPS  staff  also  prepared 
and  made  available  draft  portions  of  the 
Staff  Paper  focusing  on  welfare  effects 
and  the  secondary  standard. 


'  A  more  complete  history  of  the  Oj  NAAQS  is 
presented  in  section  II.B.  of  the  Office  of  Air 
Quality  Planning  and  Standards  Staff  Paper.  Review 
of  National  Ambient  Air  Quality  Standards  for  O?: 
Assessment  of  Scientific  and  Technical  Information 
(U.S.  EPA.  1996b). 

^  The  Staff  Paper  evaluates  policy  implications  of 
the  key  studies  and  scientific  information  in  the 
Criteria  Document,  identifies  critical  elements  that 
EPA  staff  believes  should  be  considered,  and 
presents  staff  conclusions  and  recommendations  of 
suggested  options  for  the  Administrator's 
consideration. 
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A  public  CASAC  meeting  was  held  on 
September  19-20,  1995.  at  which  time 
CASAC  came  to  closure  in  its  review  of 
the  draft  Criteria  Document  and  the 
primary  standard  sections  of  the  draft 
Staff  Paper.  In  a  November  28.  1995 
letter  from  the  CASAC  chair  to  the 
Administrator,  CASAC  advised  that  the 
final  draft  Criteria  Document  "provides 
an  adequate  review  of  the  available 
scientific  data  and  relevant  studies  of  Os 
and  related  photochemical  oxidants" 
(Wolff,  1995a).  Further,  in  a  November 
30.  1995  letter,  CASAC  advised  the 
Administrator  that  the  primary  standard 
portion  of  the  draft  Staff  Paper 
"provides  an  adequate  scientific  basis 
for  making  regulatory  decisions 
concerning  a  primary  Oj  standard" 
(Wolff,  1995b).  The  final  Criteria 
Document  (U.S.  EPA,  1996a)  reflects 
CASAC  and  public  comments  received 
at  and  subsequent  to  the  September 
1995  CASAC  meeUng. 

Based  on  comments  on  the  Staff  Paper 
from  the  September  1995  CASAC 
meeting,  revisions  were  made  to  the 
secondary  standard  sections  of  the  Staff 
Paper,  which  were  reviewed  at  a  public 
CASAC  meeting  held  on  March  21, 
1996.  At  that  meeting  and  in  a 
subsequent  letter  to  the  Administrator. 
CASAC  concluded  that  the  secondary 
standard  sections  of  the  draft  Staff  Paper 
"provide  an  appropriate  scientific  basis 
for  making  regulatory  decisions 
concerning  a  secondary  O.i  standard" 
(Wolff.  1996).  The  final  Staff  Paper  (U.S. 
EPA,  1996b)  reflects  CASAC  and  public 
comments  received  at  and  subsequent  to 
the  September  1995  and  March  1996 
meetings  on  the  primary  standard  and 
secondary  standard  sections, 
respectively. 

On  November  27, 1996  EPA 
announced  its  proposed  decision  to 
revise  the  NAAQS  for  Oj  (61  FR  65716, 
December  13,  1996,  hereinafter 
"proposal")  as  well  as  its  proposed 
decision  to  revise  the  NAAQS  for 
particulate  matter  (PM).  In  the  proposal, 
EPA  identified  proposed  revisions, 
based  on  the  air  quality  criteria  for  O3, 
and  solicited  public  comments  on 
alternative  primary  and  secondary 
standards  and  on  the  proposed  forms  of 
the  standards. 

To  ensure  the  broadest  possible 
public  input  on  the  O3  and  PM 
proposals,  EPA  took  extensive  and 
unprecedented  steps  to  facilitate  the 
public  comment  process  beyond  the 
normal  process  of  providing  an 
opportunity  to  request  a  hearing  and 
receiving  written  comments  submitted 
to  the  rulemaking  docket.  The  EPA 
established  a  national  toll-free 
telephone  hotline  to  facilitate  public 
comments  on  the  proposed  revisions  to 


the  O3  and  PM  NAAQS.  and  on  related 
notices  dealing  with  the  implementation 
of  revised  O3  and  PM  standards,  as  well 
as  a  system  for  the  public  to  submit 
comments  on  the  proposals 
electronically  via  the  Internet.  Over 
14,000  calls  and  over  4.000  electronic 
mail  messages  were  received  through 
these  channels.  The  public  could  also 
access  key  supporting  documents 
(including  the  Criteria  Document.  Staff 
Paper,  related  technical  documents  and 
fact  sheets)  via  the  Internet. 

The  EPA  also  held  several  public 
hearings  and  meetings  across  the 
country  to  provide  direct  opportunities 
for  public  comment  on  the  proposed 
revisions  to  the  O3  and  PM  NAAQS  and 
to  disseminate  information  to  the  public 
about  the  proposed  standard  revisions. 
On  January  14  and  15.  1997.  EPA  held 
concurrent,  2-day  public  hearings  in 
Boston.  MA.  Chicago,  IL,  and  Salt  Lake 
City.  UT.  A  fourth  public  hearing, 
which  focused  primarily  on  PM 
monitoring  issues,  was  held  in  Durham. 
NC  on  January  14. 1997.  Over  400 
citizens  and  organizations  testified 
during  these  public  hearings.  EPA  also 
held  two  national  satellite  telecasts  to 
answer  questions  on  the  standards  and 
participated  in  meetings  sponsored  by 
the  Air  and  Waste  Management 
Association  on  the  proposed  revisions 
to  the  standards  at  more  than  10 
locations  across  the  country.  Beyond 
that,  several  EPA  regional  offices  held 
public  meetings  and  workshops  and 
participated  in  hearings  that  States  and 
cities  held  around  the  country. 

As  a  result  of  this  intensive  effort  to 
solicit  public  input,  over  50,000  written 
and  verbal  comments  were  received  on 
the  proposed  revisions  to  the  O3 
NAAQS  by  the  close  of  the  public 
comment  period  on  March  12.  1997. 
The  major  issues  raised  in  the 
comments  are  discussed  throughout  the 
preamble  of  this  final  rule.  A 
comprehensive  summary  of  all 
significant  comments,  along  with  EPA's 
response  to  such  comments  (hereafter 
"Response  to  Comments"),  can  be  found 
in  the  docket  for  this  rulemaking 
(Docket  No.  A-95-58). 

The  focus  of  this  current  review  of  the 
air  quality  criteria  and  standards  for  O3 
and  related  photochemical  oxidants  is 
on  public  health  and  welfare  effects 
associated  with  exposure  to  ambient 
levels  of  tropospheric  O3.  Tropospheric 
O3  is  chemically  identical  to 
stratospheric  O3.  which  is  produced 
miles  above  the  earth's  surface  and 
provides  a  protective  shield  from  excess 
ultraviolet  radiation.  In  contrast. 
tro{}ospheric  O3  at  sufficient 
concentrations  has  been  associated  with 
harmful  effects  due  to  its  oxidative 


properties  and  its  presence  in  the  air 
that  people  and  plants  take  up  during 
respiratory  processes.  Ozone  is  not 
emitted  directly  from  mobile  or 
stationary  sources  but,  like  other 
photochemical  oxidants,  commonly 
exists  in  the  ambient  air  as  an 
atmospheric  transformation  product. 
Ozone  formation  is  the  result  of 
chemical  reactions  of  volatile  organic 
compoimds  (VOC).  nitrogen  oxides 
(NOx),  and  oxygen  in  the  presence  of 
sunlight  and  generally  at  elevated 
temperatures.  A  detailed  discussion  of 
atmospheric  formation,  ambient 
concentrations,  and  health  and  welfare 
effects  associated  with  exposure  to  O3 
can  be  found  in  the  Criteria  Document 
and  in  the  Staff  Paper. 

D.  Summary  of  Proposed  Jievisions  to 
the  O3  Standards 

For  reasons  discussed  in  the  proposal, 
the  Administrator  proposed  to  replace 
the  current  1-hour  primary  standard  for 
O3  with  an  8-hour  standard  set  at  0.08 
ppm.  which  would  be  met  at  an  ambient 
air  quality  monitoring  site  when  the  3- 
year  average  of  the  annual  third-highest 
daily  maximum  8-hour  average  O3 
concentration  is  less  than  or  equal  to 
0.08  ppm.  The  proposal  solicited 
comments  on  alternative  8-hour 
standards  set  at  0.09  ppm.  which 
generally  represents  the  continuation  of 
the  present  level  of  protection,  and  0.07 
ppm.  which  would  be  highly 
precautionary  in  nature,  as  well  as  on 
retaining  the  current  primary  standard. 
The  proposal  also  solicited  comments 
on  alternative  forms  of  the  standard, 
specific  data  handling  and  rounding 
conventions  used  in  determining 
attainment  with  the  standard,  and  issues 
related  to  the  communication  of  public 
health  information. 

With  regard  to  the  secondary 
standard,  the  Administrator  proposed  to 
replace  the  current  1-hour  secondary 
standard  with  one  of  two  alternative 
standards:  either  one  set  identical  to  the 
proposed  primary  standard  or  a  new  , 
seasonal  standard  expressed  as  a  sum  of 
hourly  O3  concentrations  greater  than  or 
equal  to  0.06  ppm,  cumulated  over  12 
hours  per  day  during  the  consecutive  3- 
month  period  of  maximimi 
concentrations  during  the  O3  monitoring 
season,  set  at  a  level  of  25  ppm-hour. 
The  proposal  solicited  comments  on 
these  two  alternatives,  as  well  as  on 
specific  issues  related  to  the  form  of  a 
seasonal  standard  and  on  an  enhanced 
rural  air  quality  monitoring  network. 
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n.  Rationale  for  the  Primary  Standard 

A.  Introduction 

1.  Overview .  This  notice  presents  the 
Administrator's  final  decision  regarding 
the  need  to  revise  the  current  primary 
O3  standard,  and,  more  specifically, 
regarding  the  averaging  time,  level,  and 
form  of  a  new  primary  standard  to 
replace  the  current  1-hour  standard. 
This  decision  is  based  on  a  thorough 
review,  in  the  Criteria  Document,  of  the 
scientific  information  on  human  health 
effects  associated  with  exposure  to 
ambient  levels  of  O3.  including 
evaluation  of  key  studies  published 
through  1995.  This  decision  also  takes 
into  account: 

(1)  Staff  Paper  assessments  of  the 
most  policy-relevant  information  in  the 
Criteria  Docimient  and  analyses  of 
human  exposure  and  risk,  presented  in 
the  Staff  Paper  and  supporting  technical 
reports. 

(2)  CASAC  advice  and 
recommendations,  as  reflected  in 
discussions  of  drafts  of  the  Criteria 
Document  and  Staff  Paper  at  public 
meetings,  in  separate  written  comments, 
and  in  CASAC's  letters  to  the 
Administrator. 

(3)  Public  comments  received  during 
the  development  of  these  documents, 
either  in  connection  with  CASAC 
meetings  or  separately. 

(4)  Extensive  public  conunents 
received  on  the  proposal  regarding  the 
primary  O3  standard. 

After  taking  this  information  and 
comments  into  account  and  for  the 
reasons  discussed  below  in  this  unit,  the 
Administrator  concludes  that  revisions 
to  the  current  primary  standard  to 
provide  increased  public  health 
protection  are  appropriate  at  this  time  to 
protect  public  health  with  an  adequate 
margin  of  safety.  Further,  the 
Administrator  determines  that  it  is 
appropriate  to  establish  a  revised  8- 
hour,  0.08  ppm  primary  standard  with 
a  form  based  on  the  3-year  average  of 
the  annual  fourth-highest  daily 
maximum  8-hour  average  Oj 
concentrations  measured  at  each 
monitor  within  an  area. 

As  discussed  more  fully  below  in  this 
unit,  the  rationale  for  the  final  decision 
regarding  the  O3  primary  NAAQS 
includes  consideration  of: 

(1)  Health  effects  information  to 
inform  judgments  as  to  the  likelihood 
that  exposures  to  ambient  O3  result  in 
adverse  health  effects  for  exposed 
individuals. 

(2)  Insights  gained  from  human 
exposure  and  risk  assessments  to 
provide  a  broader  perspective  for 
judgments  about  protecting  public 


health  from  the  risks  associated  with  O3 
exposure. 

(3)  Specific  conclusions  with  regard 
to  the  elements  of  a  standard  (i.e., 
averaging  time,  level,  and  form)  that, 
taken  together,  would  be  appropriate  to 
protect  public  health  with  an  adequate 
margin  of  safety. 

(4)  Alternative  views  of  the 
significance  of  the  effects  and  &ctors  to 
be  considered  in  policy  judgments  about 
the  appropriate  elements  of  the 
standfiurd. 

The  health  effects  information  and 
human  exposure  and  risk  assessments 
were  summarized  in  the  proposal  and 
are  only  briefly  outlined  below.  More 
fully  discussed  in  the  following  units  of 
this  preamble  is  the  Administrator's 
rationale,  in  light  of  key  issues  raised  in 
public  comments,  for  concluding  that  it 
is  appropriate  to  revise  the  specific 
elements  of  the  current  standard 
including  averaging  time  (Unit  n.B.l.). 
level  (Unit  II.B.2.),  and  form  (Unit 
II.B.3.).  Finally,  the  related  subject  of 
the  communication  of  public  health 
information,  and  the  public  comments 
received  on  this  sub)ect,  are 
summarized  in  Unit  II.C. 

2.  Health  effects  information.  The  last 
review  of  the  air  quality  criteria  for  O3 
included  an  evaluation  of  key  studies 
published  through  early  1989  and  was 
the  basis  for  EPA's  1993  decision  not  to 
revise  the  primary  standard  at  that  time. 
However,  in  recognition  of  the  large 
nimtiber  of  new  studies,  particularly  on 
6-  to  8-hour  exposures  to  O3,  that  had 
become  available  since  early  1989  but 
had  not  uindergone  rigorous  assessment 
and  review  by  CASAC.  the  EPA  made 
clear  in  the  1993  final  decision  notice 
that  it  would  proceed  with  the  next 
review  as  rapidly  as  possible  to  consider 
this  new  information.  Thus,  the  current 
review  of  health  effects  information 
focused  on  a  large  body  of  information 
published  since  1989  tiiat  would  lead  to 
a  more  informed  decision  than  was 
possible  in  1993  as  to  whether  an  O3 
primary  standard  with  a  longer 
averaging  time  was  appropriate  to 
protect  public  health. 

The  proposal  reviewed  the  human 
health  effects  associated  with  exposure 
to  ambient  levels  of  O3  based  on  an 
integrative  assessment  of  human 
clinical,  epidemiological,  and  animal 
toxicological  studies  available  through 
1995,  as  assessed  in  the  Criteria 
Document  and  Staff  Paper,  Based  on 
this  information,  an  array  of  health 
effects  has  been  attributed  to  short-term 
(1  to  3  hours),  prolonged  (6  to  8  hours), 
and  long-term  (months  to  years) 
exposures  to  O3. 


Acute  health  effects^  are  induced  by 
short-term  exposures  to  O3  (observed  at 
concentrations  as  low  as  0.12  ppm), 
generally  while  individuals  are  engaged 
in  moderate  or  heavy  exertion,  and  by 
prolonged  exposures  to  O3  (observed  at 
concentrations  as  low  as  0.08  ppm). 
typically  while  individuals  are  engaged 
in  moderate  exertion.  Moderate  exertion 
levels  are  more  frequently  experienced 
by  individuals  than  heavy  exertion 
levels.  The  acute  health  effects  include 
transient  pulmonary  function  responses, 
transient  respiratory  symptoms,  effects 
on  exercise  performance,  increased 
airway  responsiveness,  increased 
susceptibility  to  respiratory  infection, 
increased  hospital  admissions  and 
emergency  room  visits,  and  transient 
pulmonary  inflammation.  Based  in 
particular  on  new  information  available 
since  the  last  review  of  the  air  quality 
criteria  for  O3  was  completed,  such 
acute  health  effects  have  been  observed 
following  prolonged  exposures  at 
moderate  levels  of  exertion  at 
concentrations  of  O3  as  low  as  0.08 
ppm.  Groups  at  increased  risk  of 
experiencing  such  effects  include  active 
children  and  outdoor  workers  who 
regularly  engage  in  outdoor  activities 
and  individuals  with  preexisting 
respiratory  disease  (e.g.,  asthma,  chronic 
obstructive  lung  disease).  Further,  it  is 
recognized  that  some  individuals  are 
unusually  responsive  to  O3  and  may 
experience  much  greater  functional  and 
symptomatic  effects  from  exposure  to  O3 
than  the  average  individual. 

With  regard  to  chronic  health  effects*, 
the  collective  data  from  studies  of 
laboratory  animals  and  human 
populations  have  many  ambiguities,  but 
provide  suggestive  evidence  of  such 
effects  in  humans.  It  is  clear  from 
toxicological  data  that  03-induced  lung 
injury  is  roughly  similar  across  species 
(including  monkeys,  rats,  and  mice) 
with  responses  that  are  concentration 
dependent.  The  currently  available 
information  provides  at  least  a 
biologically  plausible  basis  for 
considering  the  possibility  that  repeated 
inflanunation  associated  with  exposure 
to  O3  over  a  lifetime  may  result  in 
sufficient  damage  to  respiratory  tissue 
such  that  individuals  later  in  life  may 
experience  a  reduced  quality  of  life. 


'  "Acute  health  effects"  of  Oj  are  defined  as  those 
effects  induced  by  short-term  and  prolonged 
exposures  to  Oi.  Examples  of  these  effects  are 
functional,  symptomatic,  biochemical,  and 
physiologic  changes. 

*  "Chronic  health  effects"  of  Oi  are  defined  as 
those  effects  induced  by  long-term  exposures  to  Oj. 
Examples  of  these  effects  are  structural  damage  to 
lung  tissue  and  accelerated  decline  in  baseline  lung 
function. 
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although  such  relationships  remain 
highly  uncertain. 

EPA's  consideration  of  this  health 
effects  information  necessarily  included 
judgments  with  respect  to  when  these 
physiological  effects  become  so 
significant  that  they  should  be  regarded 
as  adverse  to  the  health  of  individuals 
experiencing  the  effects.  In  making 
these  judgments,  the  Administrator 
looked  to  guidelines  published  by  the 
American  Thoracic  Society  (1985)  and 
the  advice  of  CASAC.  The  proposal 
stimmarized  the  criteria  and  reasoning 
for  EPA's  judgments  on  this  issue,  upon 
which  the  CASAC  panel  expressed  a 
consensus  view  that  these  "criteria  for 
the  determination  of  an  adverse 
physiological  response  was  reasonable" 
(Wolff,  1995b).  The  criteria  take  into 
account  the  degree  of  severity  of  the 
effects;  the  likelihood  that  the  effects 
would  interfere  with  normal  activity  for 
individuals  with  impaired  respiratory 
systems  or  active  healthy  individuals; 
the  likelihood  that  the  effects  would 
result  in  additional  or  more  frequent  use 
of  medication,  medical  treatment,  or 
emergency  room  visits  for  individuals 
with  impaired  respiratory  systems;  and 
the  implications  of  single  or  repeated 
occiurences  of  the  effects  for  an 
individual. 

Some  commenters  raised  concerns 
regarding  the  criteria  used  by  EPA  to 
make  determinations  as  to  when  effects 
become  adverse,  citing  CASAC's  closure 
letter  (Wolff,  1995b)  stating  that  "there 
was  considerable  concern  that  the 
criteria  for  grading  physiological  and 
clinical  responses  to  O?  was  confusing 
if  not  misleading."  These  concerns  with 
the  draft  criteria  were  discussed  at 
length  during  a  public  CASAC  meeting, 
resulting  in  very  specific  agreements  as 
to  how  to  revise  the  draft  criteria  so  as 
to  be  consistent  with  CASAC's  advice 
(Transcript  of  CASAC  meeting, 
September  19-20.  1995.  pp.  242-248). 
Having  reached  such  specific 
agreement,  CASAC  advised  that  further 
review  of  the  final  version  of  these 
criteria,  subsequently  incorporated  in 
both  the  final  Criteria  Document  and 
Staff  Paper,  was  unnecessary. 

Other  commenters  have  questioned 
whether  judgments  made  in  this  review 
are  consistent  with  those  made  in  the 
last  review  with  regard  to  when 
physiological  and  clinical  effects 
become  adverse  to  individuals 
experiencing  such  effects.  Specifically, 
the  commenters  focused  on  the 
judgment  stated  in  the  1993  final 
decision  notice  (58  FR  13008.  March  9, 
1993)  that  "lesser  effects  associated  with 
[1-  to  3-hourj  exposure  to  Oi  in  the 
range  of  0.12  ppm  to  0.15  ppm  observed 
in  the  controlled  human  studies  did  not 


constitute  adverse  effects  for  purposes 
of  section  109  of  the  Act."  The  "lesser 
effects"  referred  to  in  that  notice 
involved  responses  of  a  maximum 
decrease  in  lung  function  (as  measured 
by  forced  expiratory  volume  in  1  second 
(FEVi)]  of  from  9  percent  to  16  percent 
for  the  most  sensitive  individuals 
exposed  in  this  range,  with  few.  if  any. 
symptoms.  The  EPA  notes  that  this 
judgment  is,  in  fact,  consistent  with 
judgments  presented  in  the  1996 
proposal,  which  identify  moderate  and 
large  lung  function  decrements  (as 
reflected  in  EPA's  risk  assessment  by 
FEVi  decreases  of  >  15  percent  and  >  20 
percent,  respectively,  with  the  most 
sensitive  individuals  experiencing  FEVi 
decreases  as  large  as  40  percent  to  50 
percent  at  6-  to  8-hour  exposures  in  the 
range  of  0.08  ppm  to  0.10  ppm  in 
controlled  human  studies),  and 
moderate  to  severe  symptoms  as  being 
adverse. 

3.  Exposure  and  risk  assessments.  To 
put  judgments  about  health  effects  that 
are  adverse  for  individuals  into  a 
broader  public  health  context,  EPA 
conducted  quantitative  assessments  to 
estimate  Oj  exposures  and  related  risks 
for  the  general  population  and  two  at- 
risk  groups,  "outdoor  children"  and 
"outdoor  workers,"  living  in  nine 
representative  U.S.  urban  areas.  This 
broader  context  included  consideration, 
to  the  extent  possible,  of  the  size  of  the 
particular  population  groups  identified 
as  at  risk  for  various  effects,  the 
estimated  number  of  people  within  at- 
risk  groups  likely  to  experience  O3- 
related  adverse  effects,  the  estimated 
number  of  occurrences  of  such  effects, 
and  the  estimated  number  of  people 
who  would  experience  exposures  of 
concern'  associated  with  various  air 
quality  scenarios  representing 
attainment  of  the  current  and  alternative 
8-hour  standards.  Consideration  was 
also  given  to  the  kind  and  degree  of 
uncertainties  inherent  in  assessing  such 
exposiutis  and  risks.  Such 
considerations  provided  a  basis  for 
judgments  discussed  in  the  proposal 
about  the  levels  of  exposure  and  risk 
associated  with  the  current  and 
alternative  standards,  which  helped 
inform  judgments  about  the  adequacy  of 
public  health  protection  afforded  by  the 
current  and  alternative  standards. 

Risk  estimates  were  developed  for 
those  effects  for  which  sufficient 
concentration-response  information  was 
available  from  studies  evaluated  in  the 


Criteria  Document,  including  adverse 
lung  function  and  respiratory  symptom 
responses.  In  a  separate  analysis,  excess 
respiratory  hospital  admissions  for 
individuals  wiih  asthma  associated  with 
attainment  of  alternative  standards  were 
also  estimated,  using  a  risk  model  for 
this  health  endpoint  based  on  the 
results  of  an  epidemiological  study  in 
New  York  City  (Thurston  et  al..  1992) 
for  which  adequate  air  quality 
information  was  available  to  assess 
population  risk*.  These  quantitative  risk 
estimates  (for  that  subset  of  03-related 
effects  for  which  information  is 
sufficient  to  conduct  such  quantitative 
analyses)  add  to  our  xmderstanding  of 
the  broader  array  of  health  effects  that 
are  associated  with  exposure  to  O3  but 
for  which  quantitative  risk  estimates 
could  not  be  developed. 

The  methodology,  results,  and  key 
observations  from  these  assessments 
were  presented  in  the  proposal.  The 
EPA  believes,  and  CASAC  concurred, 
that  the  models  selected  to  estimate 
exposure  and  risk  were  appropriate  and 
that  the  methods  used  to  conduct  the 
health  risk  assessment  for  adverse  limg 
function  and  respiratory  symptom 
responses  represent  the  state  of  the  art 
Nevertheless,  the  Administrator  and 
CASAC  recognized  that  there  are  many 
uncertainties  inherent  in  such  analyses, 
and  that  not  all  uncertainties  inherent  in 
such  analyses  could  be  quantified  and 
reflected  in  ranges  of  risk  estimates 
(Wolff,  1995b).  as  discussed  in  the 
proposal  and  the  referenced  technical 
support  documents. 

Tne  exposure  and  risk  assessments 
available  at  the  time  of  proposal  had 
been  conducted  to  evaluate  the  O3 
exposures  and  risks  associated  with 
attainment  of  the  current  1-hour 
standard  and  various  alternative  8-hour 
standards  under  consideration  early  in 
the  standards  review  process  when  the 
assessments  were  initiated.  The  EPA 
and  CASAC  recognized  at  that  time  that 
additional  alternative  standards  might 
need  to  be  analyzed  later  in  the  review 
process.  Upon  deciding  to  propose  a 
standard  with  a  concentration-based 
form  in  the  Fall  of  1996,  EPA  staff 
initiated  supplemental  analyses  to 
estimate  exposures  and  risks^  for  the 


'  "Exposures  of  concern"  refer  throughout  to 
exposures  at  and  above  0.08  ppm,  8-hour  average, 
at  which  a  range  of  health  effects  have  been 
observed  in  controlled  human  studies,  but  for 
which  data  were  too  limited  to  allow  for 
quantitative  risk  assessment. 


*  This  study  is  one  of  several  studies,  mainly 
conducted  in  the  northeastern  portion  of  the  United 
States  and  southeastern  Canada,  reporting  excess 
daily  respiratory-related  hospital  admissions 
associated  with  elevated  O3  levels  within  the 
general  population  and.  more  specifically,  for 
individuals  with  asthma. 

^  The  analyses  were  conducted  for  the  at-risk 
population  of  outdoor  children,  the  group  with  the 
highest  exposures  and  risks.  Outdoor  children  are 
the  subset  of  children  between  the  ages  of  6  and  18 
years  old  who  tend  to  be  active  outdoors,  and 
include  approximately  over  30  percent  to  45 
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specific  standard  to  be  proposed  and 
alternative  standards  on  which  the 
proposal  solicited  comment.  In 
conducting  these  supplemental 
analyses,  several  technical  changes  were 
made  based  on  insights  gained  from  the 
initial  analyses.*  The  supplemental 
assessment  (Richmond,  1997)  was 
placed  in  the  docket  and  on  the  TTN  on 
February  12, 1997,  and  its  availability 
was  annoimced  in  the  Federal  Register 
notice  extending  the  public  conunent 
period  on  the  proposal,  providing  the 
public  the  opportimity  to  comment  on 
the  supplemental  assessment  (61  FR 
7743,  February  20,  1997). 

Key  observations  and  results  from  the 
initial  and  supplemental  exposure  and 
risk  assessments  that  are  most  pertinent 
to  the  decision  to  revise  the  current 
primary  standard  are  highlighted  in  the 
following  unit,  together  with  discussion 
of  the  key  issues  raised  in  public 
comments  on  the  methodology  and 
public  health  implications  of  these,^ 
assessments. 

B.  Elements  of  the  Primary  Standard 

In  selecting  a  primary  standard  for  O3, 
the  Administrator  must  specify: 
Averaging  time.  O3  concentration  (i.e.. 
level),  and  form  (i.e..  the  air  quality 
statistic  to  be  used  as  a  basis  for 
determining  compliance  with  the 
standard).'  All  three  of  these  elements 
are  necessary  to  define  a  standard  and 
to  determine  the  degree  of  public  health 
protection  afforded  by  the  standard.  The 
proposal  outlined  the  key  factors 
considered  in  selecting  each  of  these 
elements  for  the  proposed  standard,  as 
well  as  the  range  of  options  for  each 
element  on  which  the  EPA  solicited 
comment.  The  factors  reflect  an 
integration  of  information  on  acute  and 
chronic  health  effects  associated  with 
exposure  to  ambient  O3;  expert 
judgments  on  the  adversity  of  such 
effects  for  individuals;  and  policy 
judgments,  informed  by  air  quality  and 
exposure  analyses  and  quantitative  risk 
assessment  when  possible,  as  to  the 
point  at  which  risks  would  be  reduced 
sufficiently  to  achieve  protection  of 
public  health  with  an  adequate  margin 
of  safety. 

This  approach  to  selecting  a  primary 
standard  was  endorsed  by  CASAC 
(Wolff,  1995b),  particularly  through  its 


percent  of  all  children  in  this  age  group  in  the  nine 
urban  areas  analyzed. 

*  These  changes  primarily  focused  on  the  air 
quality  data  used  in  the  exposure  analysis  and  on 
the  air  quality  adjustment  procedures  used  to 
simulate  ambient  03  concentrations  upon 
attainment  of  alternative  standards. 

">  This  review  focused  only  on  a  standard  for  O3, 
as  the  most  appropriate  surrogate  for  photochemical 
oxidants. 


advice  to  the  Administrator  that  "EPA's 
risk  assessments  must  play  a  central  role 
in  identifying  an  appropriate  level"  and 
its  recognition  that  "the  selection  of  a 
specific  level  and  [form)  is  a  policy 
judgment."  Further,  it  was  the 
consensus  view  of  CASAC  that  the 
ranges  of  8-hour  average  levels  (0.07  to 
0.09  ppm)  and  forms  (concentration- 
based  forms  that  generally  allow  for  1  to 
5  exceedances)  on  which  the  proposal 
solicited  comment  were  appropriate. 

The  following  discussion  focuses 
primarily  on  those  considerations  that 
were  most  influential  in  the 
Administrator's  final  decisions  on  these 
elements,  taking  into  account  the 
comments  received  on  the  range  of 
options  identified  in  the  proposal. 

1.  Averaging  time.  In  proposing  to 
change  the  averaging  time  of  the 
primary  standard  from  1  to  8  hours,  the 
Administrator  was  concurring  with  the 
unanimous  recommendation  of  CASAC 
(Wolff,  1995b)  "that  the  present  1-hour 
standard  be  eliminated  and  replaced 
with  an  8-hour  standard,"  and  that 
more  research  is  needed  to  resolve 
imcertainties  about  potential  chronic 
effects  before  appropriate  consideration 
can  be  given  to  establishing  a  long-term 
(e.g.,  seasonal  or  annual)  primary 
standard.  The  Administrator's  proposed 
decision  was  supported  by  the  following 
key  observations  and  conclusions: 

(1)  The  1-hour  averaging  time 
specified  in  the  ciurent  NAAQS  was 
originally  selected  primarily  on  the 
basis  of  health  effects  associated  with 
short-term  (i.e.,  1-  to  3-hour)  exposures, 
with  qualitative  consideration  given  to 
preliminary  information  on  potential 
associations  with  longer  exposure 
periods. 

(2)  Substantial  new  health  effects 
information  available  for  consideration 
in  this  review  demonstrates  associations 
between  a  wide  range  of  health  effects 
and  prolonged  (i.e..  6-  to  B-hoiu) 
exposures  below  the  level  of  the  current 
1-hour  NAAQS. 

(3)  Results  from  the  quantitative  risk 
analyses  show  that  attaining  a  standard 
with  a  1-hour  averaging  time  reduces 
the  risk  of  experiencing  health  effects 
associated  with  both  1-hour  and  8-hour 
exposures.  Likewise,  attaining  an  8- 
hour  standard  reduces  the  risk  of 
experiencing  health  effects  associated 
with  both  8-hour  and  1-bour 
exposures.  Thus,  reductions  in  risks 
from  both  short-term  and  prolonged 
exposures  can  be  achieved  through  a 
primary  standard  with  an  averaging 
time  of  either  1  or  8  hours.  As  a  result, 
establishment  of  both  1-hour  and  8- 
hour  standards  would  not  be  necessary 
to  reduce  risks  associated  with  the  full 
range  of  observed  acute  health  effects. 


(4)  The  8-hoiu-  averaging  time  is  more 
directly  associated  with  health  effects  of 
concern  at  lower  Oi  concentrations  than 
is  the  1-hour  averaging  time.  It  was  thus 
the  consensus  of  CASAC  "that  an  8- 
hour  standard  was  more  appropriate  for 
a  hiunan  health-based  standard  than  a 
1-hour  standard."  (Wolff,  1995b) 

(5)  While  there  is  a  large  animal 
toxicology  database  providing  clear 
evidence  of  associations  between  long- 
term  (e.g.,  from  several  months  to  years) 
exposiu^s  and  lung  tissue  damage,  with 
additional  evidence  of  reduced  lung 
elasticity  and  accelerated  loss  of  lung 
function,  there  is  no  corresponding 
evidence  for  humans.  Moreover,  the 
state  of  the  science  has  not  progressed 
sufficiently  to  permit  quantitative 
extrapolation  of  the  animal-study 
findings  to  humans.  Thus,  the 
Administrator  concluded  that 
consideration  of  a  separate  long-term 
primary  O3  standard  is  not  appropriate 
at  this  time.  As  discussed  below, 
however,  the  Administrator  considered 
the  possibilify  of  long-term  effects  in 
selecting  the  level  of  an  8-hour 
standard,  which  will  provide  protection 
against  such  effects  to  the  extent  they 
may  occur  in  humans,  by  lowering 
overall  air  quality  distributions  and, 
thus,  reducing  cumulative  long-term 
exposures. 

The  public  comments  reflect  broad 
support  for  a  standard  with  an  8-hour 
averaging  time,  either  alone  or  in 
conjunction  with  a  1-hour  standard. 
This  support  was  typically  based  on 
references  to: 

(1)  Evidence  of  health  effects  from  6- 
to  8-hour  exposures  to  O3 
concentrations  down  to  0.08  ppm, 
which  are  lower  than  those 
concentrations  that  have  induced  such 
effects  after  1-  to  3— hoiu  exposures,  and 
which  are  lower  than  the  0.12  ppm  level 
of  the  ciurent  standard. 

(2)  Analyses  indicating  that  an  8-hour 
standard  would  limit  both  1-  and  8- 
hour  exposures. 

(3)  CASAC's  imanimous  agreement 
that  the  ciurent  1-hour  standard  should 
be  replaced  by  an  8-hoiu  standard.  In 
considering  the  adequacy  of  the  current 
1-hour  standard  alone  in  light  of  the 
health  effects  evidence,  some 
commenters  have  highlighted  the 
statement  in  the  Criteria  Document  that 
there  is  "strong  evidence  that  ambient 
exposures  to  O3  can  cause  significant 
exacerbations  of  preexisting  respiratory 
disease  in  the  general  public  at 
concentrations  below  0.12  ppm."  (U.S. 
EPA,  1996a,  p.  7-171) 

Commenters  expressing  support  for 
an  8-hour  averaging  time  included  not 
only  those  who  supported  a  level  of 
public  health  protection  consistent  with 
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or  greater  than  that  reflected  by  EPA's 
proposed  standard,  but  also  many  who 
disagreed  for  various  reasons  with  the 
need  for  increased  public  health 
protection  beyond  that  provided  by  the 
current  standard.  Of  those  supporting  an 
8-hour  averaging  time  but  not 
supporting  the  need  for  increased 
protection,  some  expressed  the  view 
that  the  averaging  time  of  a  health-based 
standard  should  be  consistent  with  the 
exposures  of  most  concern,  while  others 
were  simply  neutral  between  the 
choices  of  retaining  the  current  1-hour 
standard  and  replacing  it  with  an 
"Muivalent"  8-hour  standard. 

The  EPA  agrees  with  the 
considerations  raised  by  those 
commenters  who  favor  an  &-hour 
standard.  Further,  in  considering  the 
appropriateness  of  an  8-hour  standard 
as  compared  to  a  1-hour  standard.  EPA 
also  notes  the  results  of  its  expo.sure  and 
risk  assessments  which  show  variability 
across  the  nine  urban  areas  analyzed 
with  regard  to  the  extent  to  which  the 
current  1-hour  standard,  and  alternative 
8-hour  standards,  limit  8-hour 
exposures  of  concern  and  associated 
risks  of  adverse  health  effects.  As  noted 
in  the  proposal  and  in  the  supplemental 
risk  assessment,  there  is  much  greater 
variability  across  urban  areas, 
particularly  in  looking  at  the  seven 
current  nonattainment  areas  examined, 
in  the  extent  to  which  the  current  1- 
hour  standard  limits  such  exposures  of 
concern  and  risks  than  for  the 
alternative  8-hour  standards.  For 
example,  the  updated  assessment 
estimates  that  the  current  1-hour 
standard  results  in  8-hour  exposures  of 
concern  at  and  above  0.08  ppm'*'  that 
vary  by  almost  two  orders  of  magnitude 
across  these  areas.  In  contrast, 
alternative  8-hour  standfuds  at  the 
proposed  level  of  0.08  ppm  result  in 
estimated  8-hour  exposures  of  concern 
and  risks  that  are  much  more 
consistent."  In  EPA's  view,  the  fact  that 
an  averaging  time  of  8  hours  results  in 
a  significantly  more  uniformly 
protective  national  standard  than  the 
current  1-hour  standard  is  an  important 


'"  More  precisely,  exposures  at  and  above  0.08 
ppm  refers  to  estimates  of  exposures  to  O3 
concentrations  2  0.081  ppm  from  the  exposure 
assessment. 

' '  In  terms  of  the  percent  of  outdoor  children 
estimated  to  be  exposed  to  Os  concentrations  at  and 
above  0  08  ppm  while  engaged  in  moderate 
exertion,  the  current  1-bour  standard  results  in  a 
range  across  the  seven  nonattainment  areas  of 
approximately  0.3  percent  to  24  percent  of  such 
children,  whereas  alternative  8-hour  standards,  at 
the  proposed  level  of  0.08  ppm.  result  in  a 
significantly  more  uniform  degree  of  protection, 
with  ranges  of  approximately  2  percent  to  9  percent, 
third-highest  concentration  form,  and  3  percent  to 
11  percent,  flflh-highest  concentration  form,  across 
the  areas. 


public  health  policy  consideration  that 
supports  the  selection  of  an  8— hour 
averaging  time. 

Those  commenters  who  did  not 
support  EPA's  proposal  for  an  8-hour 
averaging  time  generally  did  not  support 
any  revision  to  the  current  standard. 
These  commenters  predominantly 
focused  on  two  basic  points:  The 
generally  improving  trends  in  air  quality 
under  the  current  standard  and 
associated  air  quality  management 
programs,  which,  commenters  argued, 
suggest  that  there  is  no  need  for  EPA  to 
adopt  any  more  stringent  standard;  and 
observations  made  in  CASAC's  closure 
letter  (Wolff,  1995b)  with  regard  to 
EPA's  risk  assessment  not 
demonstrating  any  "bright  line" 
threshold  of  effects  or  acceptable  risk. 
With  regard  to  the  first  issue,  EPA 
agrees  that  air  quality  trends  are 
improving  as  a  consequence  of  ongoing 
control  programs  designed  to  attain  the 
current  NAAQS.  The  EPA  does  not. 
however,  believe  that  these  trends 
relieve  the  Agency  of  its  statutory 
mandate  to  review  and,  if  appropriate, 
revise  the  NAAQS  on  the  basis  of  the 
best  available  scientific  evidence  to 
establish  standards  that  protect  public 
health  with  an  adequate  margin  of 
safety.  The  fact  that  current  control 
programs  are  resulting  in  progress 
toward  improving  air  quality  does 
suggest  that  it  is  important  to  ensure 
that  such  progress  is  maintained  during 
any  transition  to  a  revised  standard. 

With  regard  to  the  second  issue, 
commenters  very  frequenUy  quoted 
from  the  CASAC  closure  letter  (Wolff, 
1995b}  stating  "that  there  is  no  bright 
line'  which  distinguishes  any  of  the 
proposed  standards  (either  the  level  or 
the  number  of  allowable  exceedances) 
as  being  significanUy  more  protective  of 
public  health"  and  that  "the  selection  of 
a  specific  level  and  number  of  allowable 
exceedances  is  a  policy  judgment." 
These  conunenters  have  variously 
interpreted  these  statements  as  a 
CASAC  consensus  that  the  differences 
in  the  public  health  protection  afforded 
by  any  of  the  alternative  standards  were 
too  small  to  be  important  from  a  public 
health  perspective,  not  statistically 
significantiy  different,  or  simply  not 
different  at  all.  Based  on  these 
interpretations,  the  commenters  argued 
that  it  is  not  appropriate  to  revise  the 
standard  in  any  way,  because  a  revised 
standard  would  result  in  disruption  to 
ongoing  programs,  additional  planning 
requirements,  and  increased 
implementation  costs,  but  would 
provide  no  or  only  very  littie 
improvement  in  public  health 
protection. 


The  EPA  believes  that  these 
commenters  have  misconstrued  or  too 
narrowly  interpreted  CASAC's  advice  to 
the  Administrator  by  not  considering 
the  entire  range  of  views  and 
recommendations  included  in  its 
closure  letter.  Specifically,  CASAC 
began  its  summary  of  recommendations 
to  the  Administrator  (Wolff,  1995b)  by 
stating  that  "(tjhe  Panel  was  in 
unanimous  agreement  that  the  present 
1-hour  standard  be  eliminated  and 
replaced  with  an  8-hour  standard." 
This  agreement  was  based  on  "the 
consensus  of  the  Panel  that  an  8-hour 
standard  was  more  appropriate  for  a 
human  health-based  standard  than  a  1- 
hour  standard."  Thus,  CASAC  was 
unequivocal  in  its  advice  to  the 
Administrator  with  regard  to  which 
averaging  time  the  health  effects 
evidence  more  strongly  supports.  While 
some  commenters  have  also  quoted 
statements  by  individual  Panel  members 
at  CASAC  meetings  suggesting  that 
choosing  between  a  1-  or  &-hour 
averaging  time  is  a  "policy"  choice, 
these  individual  statements  during  the 
course  of  CASAC's  review  do  not 
contradict  nor  supersede  the  clear  and 
unanimous  agreement  of  CASAC  on 
averaging  time  as  conveyed  to  the 
Administrator  in  its  closure  letter. 

In  considering  these  comments,  EPA 
also  believes  it  is  important  to  put  into 
a  public  health  perspective  CASAC's 
observations  about  the  differences 
among  alternative  standards  in 
protecting  the  public  from  the  health 
effects  that  were  quantitatively 
estimated  in  EPA's  risk  assessment.  In 
the  closure  letter  (Wolff,  1995b),  CASAC 
observed  that  "the  differences  in  the 
percent  of  outdoor  children  *  *  • 
responding  between  the  present 
standard  and  the  most  stringent 
proposal  *  *  *  are  small  and  their  ranges 
overlap  for  all  health  endpoints."  Most 
importanUy,  EPA  notes  that  the  primary 
standard  would  provide  protection  from 
a  broader  array  of  health  effects  than  it 
was  possible  to  consider  in  its 
quantitative  risk  assessment.  This 
perspective  is  clearly  shared  in 
particular  by  those  CASAC  panel 
members  who  personally  fevored  a  level 
or  range  of  levels  that  included  the 
proposed  level  of  0.08  ppm.  in  that  the 
closure  letter  characterizes  their  views 
as  reflecting,  in  part,  their  "concern  over 
the  evidence  for  chronic  deep  lung 
inflammation  from  the  controlled 
human  and  animal  exposure  studies." 
While  the  risk  of  this  effect,  as  well  as 
other  effects  related  to  6-  to  &-hour 
exposures  in  the  Criteria  Document  and 
Staff  Paper  (including  increased  airway 
responsiveness,  impairment  of  host 
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defenses  suggesting  an  increased 
susceptibility  to  respiratory  infection, 
and  increased  emergency  room  visits, 
doctor  visits,  and  frequency  of 
medication  use  by  individuals  with 
impaired  respiratory  systems)  could  not 
be  quantitatively  estimated  in  EPA's  risk 
assessment,  EPA  believes  that 
consideration  of  these  effects  is 
nevertheless  important  in  making  public 
health  policy  judgments. 

Further,  in  interpreting  CASAC's 
statements  on  EPA's  risk  assessment 
report  (Whitfield  et  al.,  1996)  that  there 
is  no  "bright  line"  which  distinguishes 
any  of  the  standards  as  being 
"significantly"  more  protective,  and  that 
the  "ranges  overlap,"  EPA  notes  that 
there  are  statistically  significant 
differences  in  the  estimated  risks  for  the 
standards  analyzed  with  1-  and  5- 
exceedance  forms.  This  information  was 
presented  to  CASAC  at  its  September 
1995  meeting  (CASAC  meeting 
transcript,  September  19-20, 1995,  pp. 
108-109).  Further,  EPA  again  notes  that 
whether  one  judges  the  differences  to  be 
significant  or  small  can  depend  on 
whether  one  focuses  on  percentages,  as 
CASAC's  letter  did,  or  on  total  numbers 
of  times  that  children  or  other  at-risk 
individuals  experience  such  effects.  The 
overlap  in  the  ranges  of  risk  referred  to 
in  the  CASAC  letter  reflect  differences 
among  urban  areas  used  in  EPA's  risk 
analysis  (e.g.,  air  quality,  exposure 
patterns,  environmental  factors),  not 
random  uncertainties  in  risk  estimates 
within  any  given  urban  area.  Thus,  the 
fact  that  the  ranges  overlap  does  not 
mean  that  there  are  no  real  or 
statistically  significant  differences  in 
protection  among  alternative  standards. 
To  the  extent  that  the  quoted  statements 
from  CASAC's  closure  letter  are  read  as 
implying  that  CASAC  considered  the 
differences  not  to  be  statistically 
significant  (or  that  there  are  no 
differences  at  all  in  the  protection 
afforded  by  the  alternative  standards), 
EPA  disagrees  with  that  reading. 

Another  group  of  commenters,  while 
supporting  an  8-hour  standard, 
specifically  opposed  replacing  the 
current  1-hour  standard  with  an  8-hour 
standard,  but  favored  instead  both  8- 
hour  and  1-hour  standards.  These 
commenters  generally  felt  that  a  greater 
degree  of  public  health  protection  than 
that  provided  by  the  proposed  standard 
was  warranted,  and  that  standards  based 
on  both  averaging  times  were  necessary 
to  provide  the  requisite  protection  from 
1-  and  8-hour  exposures  of  concern. 
These  commenters  generally  argued  that 
an  8-hour  standard  alone  could  still 
allow  for  high  1-hour  exposures  of 
concern,  or  that  the  retention  of  the 
ciurent  1-hour  standard  was  critical  to 


maintaining  current  pollution  control 
measures.  As  an  initied  matter,  EPA  is 
delaying  revocation  of  the  1-hour 
standard  to  ensure  an  effective 
transition  to  the  8-hour  standard,  as 
discussed  in  Unit  II.B.4  of  this 
preamble.  While  EPA  agrees  that  it  is 
possible  that  an  8-hour  standard  alone 
could  allow  for  high  1-hour  exposures 
of  concern,  at  and  above  0.12  ppm,'^ 
EPA's  exposure  assessments  estimate 
that  alternative  8-hour  standards,  at  the 
proposed  level  of  0.08  ppm  but  with 
different  forms,  would  be  very  effective 
in  limiting  1-hour  exposures,  and 
generally  even  more  effective  in  limiting 
1-hour  exposm«8  of  concern  than  is  the 
current  1-hour  standard.  More 
specifically,  the  updated  assessment 
estimates  Uiat  upon  attainment  of 
alternative  8-hour,  0.08  ppm  standards, 
with  forms  ranging  up  to  the  fifth- 
highest  concentration  form,  less  than  0.1 
percent  of  outdoor  children  are  likely  to 
experience  any  1-hour  exposures 
greater  than  0.12  ppm  while  at  heavy 
exertion  levels  in  four  to  seven  of  the 
nine  urban  areas  analyzed,  whereas  this 
is  true  for  only  two  of  the  nine  areas 
upon  attainment  of  the  current  1-hour 
standard.  In  all  nine  areas  both  the 
current  and  alternative  a-hoiu,  0.08 
ppm  standards  are  estimated  to  limit 
such  exposures  to  less  than  1  percent  of 
the  outdoor  children.  Thus,  EPA 
concludes  that  an  8-hour  averaging  time 
does  effectively  limit  both  1-  and  8- 
hour  exposures  of  concern. 

For  the  reasons  discussed  above  in 
this  unit,  and  after  taking  into  account 
the  range  of  views  expressed  in  the 
public  comments,  the  Administrator 
finds  that  replacing  the  current  1-hoiu' 
standard  vfiih  an  8-hour  standard,  in 
combination  with  the  decisions  on  level 
and  form  described  below,  is 
appropriate  to  provide  adequate  and 
more  uniform  protection  of  public 
health  from  both  short-term  (1  to  3 
hours)  and  prolonged  (6  to  8  hours) 
exposures  to  O3  in  the  ambient  air. 

2.  Level.  Taken  together,  the  level  and 
form  of  the  standard,  for  a  given 
averaging  time,  determine  the  degree  of 
public  health  protection  afforded  by  the 
standard.  Consideration  of  the  level  of 
the  standard  discussed  in  this  unit  of 
the  preamble  reflects  a  recognition  of 
this  linkage  between  level  and  form 
(discussed  separately  below  in  Unit 
n.B.3). 

The  Administrator's  decision  to 
propose  the  level  of  an  8-hour  primary 
O3  standard  at  0.08  ppm,  and  to  solicit 


'2  The  EPA  recognizes  this  possibility  exists 
especially  in  the  very  few  areas  with  unusually 
"peaky"  air  quality  patterns  (i.e..  in  which  the  ratio 
of  the  1-  and  S-hour  average  design  values  for  the 
current  and  proposed  standards  is  greater  than  1.5). 


comment  on  alternative  levels, 
necessarily  reflected  a  recognition,  as 
emphasized  by  CASAC.  that  it  is  likely 
that  "Oy  may  elicit  a  continuum  of 
biological  responses  down  to 
background  concentrations  "  (Wolff. 
1995b).  Thus,  in  the  absence  of  any 
discernible  threshold,  it  is  not  possible 
to  select  a  level  below  which  absolutely 
no  effects  are  likely  to  occur.  Nor  does 
it  seem  possible,  in  the  Administrator's 
judgment,  to  identify  a  level  at  which  it 
can  be  concluded  with  confidence  that 
no  "adverse"  effects  are  likely  to  occur. 
In  such  a  case,  as  CASAC  has  advised, 
the  traditional  paradigm  for  standard- 
setting  cannot  be  applied  in  the  usual 
way,  and  assessments  of  risk  "must  play 
a  central  role  in  identifying  an 
appropriate  level"  (Wolff,  1995b).  Thus, 
the  Administrator's  task  became  one  of 
attempting  to  select  a  standard  level  that 
would  reduce  risks  sufficientiy  to 
protect  public  health  with  an  adequate 
margin  of  safefy,  since  a  zero-risk 
standard  is  neither  possible  nor  required 
by  the  Act.  In  this  and  other  NAAQS 
reviews  the  CASAC  has  generally 
recognized  that  the  selection  of  specific 
standards  requires  that  the 
Administrator  make  public  health 
policy  judgments  in  addition  to 
determinations  of  a  stricUy  scientific 
natiue.  The  Administrator's  public 
health  policy  judgment  on  the  level  of 
the  proposed  standard  w%s  framed  by 
the  considerations  discussed  above  in 
this  unit  and  informed  by  the  following 
kev  observations  and  conclusions: 

(1)  During  the  last  review  of  the  O3 
criteria  and  standards.  CASAC 
concluded  that  the  existing  1-hour 
standard  set  at  0.12  ppm  O?  provided 
"littie,  if  any,  margin  of  safety.  '  and  that 
the  upper  end  of  the  range  of 
consideration  for  a  1-hour  standard 
should  be  0.12  ppm  (McClellan,  1989). 
In  addition,  several  members  of  the 
CASAC  panel  recommended  that 
consideration  should  be  given  to  a  lower 
1-hour  level  of  0.10  ppm  to  offer  some 
protection  against  effects  for  which 
there  was  preliminary  information  at 
that  time  of  associations  with  &-hour 
exposures  to  Oj. 

Regarding  currently  available 
evidence  of  Oj-related  effects: 

(2)  Based  on  a  significant  body  of 
information  available  since  the  last 
review,  there  is  now  clear  evidence  from 
human  clinical  studies  that  O^i  effects  of 
concern  are  associated  with  the  6-  to  8- 
hour  exposures  tested.  Studies  were 
done  at  6-  to  &-hour  exposiu^  levels  of 
0.12,  0.10,  and  0.08  ppm.  This  includes 
evidence  of  the  following  statistically 
significant  responses  at  6-  to  &-hour 
exposures  to  the  lowest  concentration 
evaluated,  0.08  ppm  O3,  at  moderate 
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exertion;  lung  function  decrements, 
respiratory  symptoms  (e.g.,  cough,  pain 
on  deep  inspiration),  nonspecific 
bronchial  responsiveness,  and 
biochemical  indicators  of  pulmonary 
inflammation.  Field  studies  provide 
evidence  of  similar  functional  and 
symptomatic  effects  at  ambient  O3 
exposures  that  are  consistent  with  the 
clinical  findings.  Laboratory  animal 
studies  provide  supporting  evidence  of 
Os-induced  biochemical  indicators  of 
inflammation  and  functional  changes. 

(3)  Numerous  epidemiological  studies 
have  reported  excess  hospital 
admissions  and  emergency  department 
visits  for  respiratory  causes  (for 
asthmatic  individuals  and  the  general 
population)  attributed  primarily  to 
ambient  0%  exposures,  including  O3 
concentrations  below  the  level  of  the 
current  standard,  with  no  discernible 
threshold  at  or  below  this  level.  The 
biological  plausibility  of  attributing 
such  effects  to  ambient  Oy  exposures  is 
supported  by  human  studies  showing 
increased  nonspecific  bronchial 
responsiveness,  laboratory  animal 
studies  showing  pulmonary  changes 
that  decrease  the  effectiveness  of  the 
lung's  defenses  against  bacterial 
respiratory  infections,  and  the 
reasonable  anticipation  that  O3 
exposures  also  increase  the  risk  of 
respiratory  infections  in  humans,  based 
on  the  many  sijailarities  between 
animal  and  human  defense 
mechanisms. 

(4)  Long-term  laboratory  animal 
studies  suggest  that  changes  in  lung 
biochemistry  and  structure  may,  under 
certain  circumstances,  become 
irreversible,  although  it  is  unclear 
whether  long-term  exposures  to  ambient 
Oj  levels  result  in  similar  chronic  health 
effects  in  humans. 

Regarding  the  types  and  severity  of 
Oj-induced  physiological  effects  that  are 
considered  to  be  adverse  to  the  health 
status  of  individuals  experiencing  such 
effects: 

(5)  With  regard  to  lung  function 
decrements  and  respiratory  symptoms, 
the  Administrator  recognized  that  these 
Ovinduced  effects  are  transient  and 
reversible,  and  concluded  that  the 
extent  to  which  such  effects  are  adverse 
to  the  health  status  of  an  individual 
depends  upon  the  severity,  duration, 
and  frequency  with  which  an  individual 
experiences  such  effects  throughout  the 
O3  season.  While  group  mean  responses 
in  clinical  studies  at  the  lowest 
exposure  level  tested  of  0.08  ppm  are 
typically  small  or  mild  in  nature, 
responses  of  some  sensitive  individuals 
are  sufficiently  severe  and  extended  in 
duration  to  be  considered  adverse.  This 
would  especially  be  true  to  the  extent 


that  those  individuals  likely  to 
experience  such  effects  would,  on 
average,  experience  them  several  times 
a  year. 

(6)  With  regard  to  increased  hospital 
admissions  and  emergency  room  visits, 
the  Administrator  judged  that  such 
effects  are  clearly  adverse  to 
individuals. 

(7)  With  regard  to  pulmonary 
inflammation,  the  Administrator 
recognized  that  singular  occurrences  of 
inflammation  are  likely  reversible  and 
potentially  of  little  health  significance. 
On  the  other  hand,  based  on  laboratory 
animal  studies,  repeated  inflammatory 
responses  associated  with  exposure  to 
O3  over  a  lifetime  have  the  potential  to 
result  in  damage  to  respiratory  tissue 
such  that  individuals  later  in  life  may 
experience  a  reduced  quality  of  life. 
Fuirthennore,  there  is  the  possibility  that 
repeated  pulmonary  inflammatory 
responses  could  adversely  affect 
asthmatic  individuals  by  resulting  in 
increased  medication  use,  medical 
treatment,  and/or  emergency  room  visits 
and  hospital  admission.  Such  effects  in 
asthmatics  are  of  special  concern 
particularly  in  light  of  the  growing 
asthma  problem  in  the  United  States 
and  the  increasing  rates  of  asthma- 
related  mortality  and  hospitalizations, 
especially  among  children  in  general 
and  black  children  in  particular.  While 
O3  has  not  been  shown  to  cause  asthma, 
the  available  evidence  suggests  that  O3 
may  exacerbate  asthma.  Accordingly, 
the  Administrator  judged  that  repeated 
exposures  to  O3  levels  that  produce 
inflammation  of  the  lungs  are  adverse  to 
individuals  likely  to  experience  such 
exposures  over  long  periods  of  time. 

The  Administrator  considered  the 
results  of  the  exposure  and  risk  analyses 
and  the  following  key  observations  and 
conclusions  from  these  analyses  in 
putting  effects  considered  to  be  adverse 
to  individuals  into  a  broader  public 
health  perspective  and  in  making 
judgments  about  the  level  of  a  standard 
that  would  reduce  risk  sufficiently  to 
protect  public  health  with  an  adequate 
margin  of  safety: 

(8)  The  median  risk  estimates  for 
respiratory  functional  and  symptomatic 
effects,  as  well  as  for  excess  hospital 
admissions  of  asthmatics  for  respiratory 
causes,  are  approximately  the  same  or 
only  marginally  smaller  for  some  of  the 
8-hour,  0.09  ppm  standard  options 
evaluated  (including  those  with  forms 
ranging  firom  1-  to  3-expected- 
exceedances'^)  as  compared  to  the 


current  1-hour,  0.12  ppm  NAAQS  (risk 
estimates  are  somewhat  larger  for  an  8— 
hour,  0.09  ppm,  5-expected-exceedance 
standard  as  compared  to  those  for  the 
current  NAAQS). 

(9)  Within  any  given  urban  area, 
statistically  significant  reductions  in 
exposure  and  risk  associated  with 
respiratory  functional  and  symptomatic 
effects  result  from  alternative  &-hour 
standards  as  the  level  changes  from  0.09 
ppm  to  0.08  ppm  to  0.07  ppm.  These 
reductions  represent  differences  of 
hundreds  of  thousands  of  times  that 
children  in  the  nine  urban  areas 
included  in  the  analysis  would  likely 
experience  such  effects  under  the  range 
of  alternative  standards  considered 
relative  to  the  current  standard.  There 
are  significant  uncertainties  in  such 
quantitative  estimates,  however,  and 
there  is  no  break  point  or  bright  line  that 
differentiates  between  acceptable  and 
unacceptable  risks  within  this  range. 

(10)  Similarly,  reductions  in  hospital 
admissions  for  respiratory  causes  for 
asthmatic  individuals  and  the  general 
population  are  estimated  to  occur  with 
each  change  in  the  level  of  the  standard 
from  0.09  ppm  to  0.08  ppm  to  0.07  ppm. 
However,  hospital  admissions  for 
asthmatic  individuals  associated  with 
ambient  O3  exposures  within  the  range 
of  standard  levels  under  consideration 
represent  a  relatively  small  fraction  of 
the  total  respiratory-related  hospital 
admissions  for  asthmatics  over  the  O3 
season. 

(11)  Estimated  exposures  to  O3 
concentrations  at  and  above  0.08  ppm 
(at  which  increased  nonspecific 
bronchial  responsiveness,  decreased 
pulmonary  defense  mechanisms,  and 
indicators  of  pulmonary  inflammation 
have  been  observed  in  humans)  while 
engaged  in  moderate  exertion  are 
essentially  zero  at  the  0.07  ppm 
standard  level  (with  a  1-expected- 
exceedance  form)  for  the  seven 
nonattainment  areas  evaluated  jn  the 
exposure  analyses  for  the  at-risk 
population  of  outdoor  children.  Such 
exposures  of  outdoor  children  increase 
to  approximately  0  to  1  percent  at  the 
0.08  ppm  standard  level,  while  the 
estimated  range  at  the  0.09  ppm 
standard  level  increases  to 
approximately  3  to  7  percent  of  outdoor 
children  for  these  areas. 

(12)  While  recognizing  that  sensitive 
individuals  may  experience  adverse  but 
transient  effects  with  a  standard  set  at 
0.08  ppm,  no  CASAC  panel  member 
supported  selection  of  0.07  ppm  as  the 
level  of  a  primary  standard.  Of  the 


' '  The  upper  end  of  this  range,  .3-expectecl- 
exceedances,  was  based  on  air  quality  comparisons, 
since  risk  estimates  were  only  available  at  the  time 
of  proposal  for  the  1-  and  S-«xpected-exceedance 


forms  of  a  0.09  ppm  standard.  This  range  is 
consistent  with  the  results  of  the  updated  risk 
assessment. 
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members  who  expressed  their  personal 
views,  three  indicated  a  preference  for 
a  level  of  0.08  ppm,  one  for  a  range  of 
0.08  to  0.09  ppm,  three  for  a  level  of 
0.09  ppm  (with  one  of  the  three 
expressing  a  preference  for  selecting  a 
form  that  would  result  in  equivalent 
protection  to  the  current  standard),  and 
one  for  a  range  of  0.09  to  0.10  ppm, 
associated  with  public  advisories  for  O3 
levels  at  and  above  0.07  ppm.  Other 
CASAC  panel  members  also  expressed 
support  for  such  public  notices  or 
advisories  reflecting  potential  effects  for 
extremely  sensitive  individuals 
associated  with  O3  levels  as  low  as  0.07 
ppm. 

These  observations  and  conclusions 
resulted  in  the  Administrator  focusing 
in  particular  on  the  alternative  levels  of 
0.08  ppm  and  0.09  ppm,  having  placed 
great  weight  on  the  fact  that  none  of  the 
CASAC  panel  members  expressed 
support  for  a  standard  set  below  0.08 
ppm.  In  deciding  between  these  two 
levels,  the  Administrator  took  into 
account  quantitative  estimates  of  the 
risks  associated  with  attaining  standards 
set  at  these  levels  for  those  effects  for 
which  such  quantitative  risk  estimates 
could  be  developed.  Other  factors  that 
were  important  in  the  Administrator's 
proposed  decision  include: 

(1)  Quantitative  estimates  of  &-hour 
exposures  of  concern  (i.e.,  at  and  above 
0.08  ppm)  associated  with  these 
standard  levels. 

(2)  The  consistency  of  the  clinical, 
field,  and  epidemiological  studies,  in 
which  effects  were  seen  not  only  from 
controlled  exposures  to  0.08  ppm,  but 
also  in  ambient  environments  in  which 
8-hour  average  O3  concentrations 
ranged  from  above  to  below  the  0.08 
ppm  level. 

(3)  The  importance  of  increased 
protection  for  those  sensitive 
individuals  who  may  experience 
respiratory  symptomatic  and  functional 
effects  at  lower  O3  concentrations  than 
the  population  as  a  whole. 

(4)  The  uncertainties  in  considering 
the  potentially  more  serious  but  as  yet 
uncertain  chronic  effects. 

As  discussed  above  in  Unit  II. A. 3., 
EPA  completed  and  made  available  for 
public  comment  supplemental  exposure 
and  risk  assessments  subsequent  to  the 
proposal.  For  any  of  the  alternative 
standards  considered  in  the  assessment, 
the  new  estimates  of  exposures  at  and 
above  0.08  ppm  are  somewhat  higher 
than  those  available  at  the  time  of 
proposal,  while  the  new  estimates  of 
riskis,  for  adverse  effects  including 
moderate  and  large  decreases  in  lung 
function,  moderate  to  severe  respiratory 
symptoms,  and  hospital  admissions  for 
asthmatics,  are  lower.  However,  the 


relative  differences  in  estimated 
exposures  and  risks  between  alternative 
standard  levels  remain  about  the  same 
as  at  the  time  of  proposal.  Thus,  while 
the  Administrator's  final  decision  takes 
into  account  the  more  recent 
assessments,  the  differences  in  the 
quantitative  results  between  the  initial 
and  supplemental  assessments  do  not 
fundamentally  alter  the  basis  for  the 
judgments  expressed  at  the  time  of 
proposal. 

To  aid  in  comparing  the  public  health 
protection  associated  with  8-hour 
standards  at  the  0.08  ppm  and  0.09  ppm 
levels,  observations  from  the  updated 
exposure  and  risk  assessments  for  all 
nine  urban  areas  evaluated  are 
summarized  below  (assuming  the  third- 
highest  concentration  form,  which  was 
the  upper  end  of  the  range  of 
consideration  for  forms  for  the  0.09  ppm 
level). 

(1)  The  percentages  of  outdoor 
children  exposed  to  O3  concentrations 
at  and  above  0.08  ppm  (at  which 
increased  nonspecific  bronchial 
responsiveness,  decreased  pulmonary 
defense  mechanisms,  and  indicators  of 
pulmonary  inflammation  have  been 
observed  in  humans)  while  engaged  in 
moderate  exertion  are  estimated  to  be 
approximately  3  percent  at  the  0.08  ppm 
standard  level,  ranging  from 
approximately  2  percent  to  10  percent 
in  the  nine  areas,  increasing  to 
approximately  11  percent  at  a  standard 
level  of  0.09  ppm,  ranging  from 
approximately  7  percent  to  29  percent 
in  the  nine  areas. 

Updated  risk  estimates  in  terms  of  the 
percentages '  *  and  numbers  of  outdoor 
children  estimated  to  experience 
various  health  effects,  and  the  total 
numbers  of  occurrences  of  these  effects 
in  outdoor  children,  upon  attainment  of 
these  two  alternative  standards  for  all 
nine  urban  areas  combined"  are  as 
follows: 

(2)  For  moderate  lung  function  (FEVi) 
decreases  >  15  percent,  approximately  6 
percent  of  outdoor  children  (180,000 
children)  would  experience  this  effect 
one  or  more  times  per  year  (650,000 
occurrences)  at  the  0.08  ppm  standard 
level,  increasing  to  approximately  8 
percent  of  outdoor  children  (250,000 
children  and  1,100,000  occurrences)  at 
the  0.09  ppm  standard  level. 

(3)  For  large  lung  function  (FEVi) 
decreases  >  20  percent,  approximately  2 


"  These  updated  risk  estimates  in  terms  of  the 
percentage  of  outdoor  children  in  the  nine  urban 
areas  are  roughly  comparable  to  the  range  of 
original  estimates  presented  in  Table  1  of  the 
proposal  for  1-  and  5-expected-exceedance  forms  of 
the  standards 

"  Approximately  3.1  million  outdoor  children 
reside  in  these  nine  urban  arms. 


percent  of  outdoor  children  (58,000 
children)  would  experience  this  effect 
one  or  more  times  per  year  (100.000 
occurrences)  at  the  0.08  ppm  standard 
level,  increasing  to  approximately  3 
percent  of  outdoor  children  (97,000 
children  and  220.000  occurrences)  at 
the  0.09  ppm  standard  level. 

(4)  For  moderate  or  severe  pain  on 
deep  inspiration,  approximately  0.9 
percent  of  outdoor  children  (27,000 
children)  would  experience  this  effect 
one  or  more  times  per  year  (120,000 
occurrences)  at  the  0.08  ppm  standard 
level,  increasing  to  over  1  percent  of 
outdoor  children  (41,000  children  and 
220,000  occurrences)  at  the  0.09  ppm 
standard  level. 

Many  public  commenters  supported 
EPA's  proposed  level  of  0.08  ppm  for  an 
8-hour  standard,  including  most  public 
health  associations  and  groups  of 
medical  professionals,  many  citizens, 
and  some  States  and  regional 
associations.  There  were  also  large 
numbers  of  commenters  who  expressed 
strong  views  in  opposition  to  the 
proposed  level.  Of  those  who  did  not 
support  the  proposed  8-hour  level, 
almost  all  commenters  representing 
businesses  and  industry  associations, 
many  local  governmental  groups  and 
private  citizens,  and  some  States  either 
supported  no  change  to  the  current 
standard  or,  if  EPA  were  to  replace  the 
current  1-hour  standard  with  an  &-hour 
standard,  supported  a  level  of  0.09  ppm 
directiy  or  simply  one  that  would  be 
"equivalent"  to  the  current  standard.  On 
the  other  hand,  environmental  groups, 
many  citizens,  and  some  medical 
professionals  and  researchers  supported 
a  level  of  0.07  ppm  for  an  8-hour 
standard. 

In  general,  the  issues  raised  by  these 
groups  of  commenters  can  be  addressed 
in  three  categories:  Comments  on  the 
strength  and  adequacy  of  the  health 
effects  evidence  upon  which  the 
proposed  decision  was  based,  comments 
on  the  quantitative  exposure  and  risk 
assessments  and  the  extent  to  which  the 
assessments  either  over-  or  under- 
predict  exposures  and  risks  among 
sensitive  populations,  and  judgments  as 
to  whether  the  differences  in  public 
health  protection  provided  by 
alternative  standards  are  significant 
from  a  public  health  perspective.  Each 
of  these  categories  of  key  issues  is 
discussed  separately  below. 

With  regard  to  the  first  category  of 
comments,  on  the  strength  and 
adequacy  of  the  health  effects  evidence, 
commenters  who  did  not  support  the 
need  for  any  increased  protection 
beyond  that  provided  by  the  current 
standard  questioned  the  adequacy  or 
highlighted  the  limitations  of  the 
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various  types  of  health  effects  studies 
that  have  related  Oj  exposures  to 
adverse  effects.  For  example,  some 
commenters  questioned  the  controlled 
human  exposure  studies,  arguing  that: 
Many  such  studies  used  patterns  of 
exposures  and  exercise  levels  that  are 
not  representative  of  norma]  population 
exposures  to  ambient  0:i:  some  exposure 
chambers  using  artificially  generated  Oi 
may  have  been  contaminated  with  other 
pollutants  that  could  have  accounted  for 
some  of  the  observed  effects;  and 
responses  to  elevated  Oj  levels  were 
compared  to  responses  to  air  with 
essentially  no  Oi  rather  than  to 
background  levels  typical  of  ambient 
air.  Some  corrmienters  argued  that  these 
flaws  in  the  study  designs  would  result 
in  overestimating  responses  to  non- 
background  levels  of  ambient  O3  or  in 
erroneous  findings  of  statistical 
significance.  In  contrast,  others 
commented  that  because  the  chambers 
did  not  contain  other  pollutants  and 
natural  pulmonary  irritants  (e.g., 
pollens,  dust)  or  a  full  range  of 
environmental  conditions  (e.g.,  high 
temperatures  and  humidity)  typical  of 
ambient  air.  the  results  may 
underestimate  the  true  impact  of  O3  in 
the  ambient  air. 

Some  commenters  also  questioned  the 
summer  camp  and  other  field  studies 
and  epidemiological  studies  reporting 
increased  hospital  admissions  and 
emergency  room  visits,  arguing  that: 
The  responses  in  these  studies  were 
inherently  confounded  by  exposures  to 
other  pollutants,  the  camp  studies  did 
not  differentiate  activity  levels  of  the 
participants,  and  linear  regression  down 
to  or  below  background  levels  was 
unjustifiably  used  to  analyze  the  results 
of  the  hospital  admission  studies.  These 
commenters  expressed  the  view  that 
these  and  other  flaws  call  into  question 
any  conclusions  about  whether  the 
reported  associations  are  causal.  In 
contrast,  other  commenters  argued  that 
the  hospital  admissions  reported  in 
these  studies  are  indicative  of  a  pyramid 
of  adverse  health  effects,  including 
increased  mortality,  increased  visits  to 
emergency  and  outpatient  departments 
and  physicians,  increased  numbers  of 
asthma  attacks  resulting  in  increased 
medication  use,  and  increased  numbers 
of  restricted  activity  days  and  acute 
respiratory  symptom  days,  that  EPA  has 
not  adequately  taken  into  account.  The 
EPA  notes  that  these  comments  are 
consistent  with  statistics  published  by 
the  U.S.  Department  of  Health  and 
Human  Services,  which  indicate  that  for 
every  hospital  admission  of  an 
individual  with  asthma  for  respiratory 
causes,  there  are  more  than  five 


emergency  and  outpatient  department 
visits  and  more  than  20  office-based 
physician  visits  (U.S.  DHHS.  1996). 

With  regard  to  studies  related  to 
pulmonary  inflammation  and  chronic 
respiratory  damage,  some  conmienters 
argued  that  the  linkage  between 
repeated  inflammatory  responses  and 
chronic  respiratory  damage  was  merely 
speculation,  and,  therefore,  should  not 
be  considered  as  part  of  the  basis  for 
decisions  on  the  primary  standard.  In 
contrast,  others  commented  that  animal 
studies  had  demonstrated  that  repeated 
pulmonary  inflammation  leads  to 
degenerative  or  irreversible  lung 
damage,  that  these  studies  are  consistent 
with  observations  in  human  exposure 
studies,  and.  therefore,  that  they  should 
be  considered  in  decisions  on  the 
standard. 

The  EPA  notes  that  many  of  these 
comments  did  not  reflect  an  integrative 
assessment  of  the  evidence — the 
approach  CASAC  has  historically  urged 
EPA  to  follow — but  rather  a  piecemeal 
look  at  each  individual  study  or  type  of 
study,  which  tends  to  miss  the  strength 
of  the  entire  body  of  evidence  taken 
together.  Other  commenters  did 
consider  the  body  of  evidence  in  a  more 
integrative  manner,  and  many  of  these 
commenters  expressed  the  view  that  the 
body  of  evidence  as  a  whole  provided 
clear  evidence  of  Oj-related  effects  at 
and  below  O3  concentrations  allowed  by 
the  current  standard.  Some  conmienters 
highlighted  the  large  number  of  studies 
that  demonstrate  evidence  of  effects  for 
prolonged  exposures  at  and  below  0.08 
ppm,  and  criticized  EPA  for  giving  too 
little  weight  to  those  studies  which 
reported  serious  effects,  but  for  which 
the  data  were  not  sufficient  to  do 
quantitative  risk  assessments. 

With  regard  to  the  second  category  of 
comments,  on  the  exposure  and  risk 
assessments,  a  number  of  commenters 
raised  concerns  about  key  aspects  of  the 
assessments,  including  the  exposure 
model,  the  development  of 
concentration-response  functions,  the 
application  of  the  risk  model,  and  the 
measures  of  risk  used  to  characterize  the 
results  of  the  assessments.  With  regard 
to  the  exposure  model,  a  number  of 
commenters  claimed  that:  The  model 
overestimates  the  exertion  level  that  can 
be  achieved  by  most  children  and 
outdoor  workers  and  the  fraction  of  time 
that  these  groups  spend  in  moderate  or 
heavy  exertion;  the  model  overestimates 
outdoor  ambient  exposures  because 
ffxed-site  monitors  overestimate  outdoor 
personal  exposures;  and  the  air  quality 
adjustment  procedures  used  to  simulate 
attainment  of  the  standards  are 
inappropriate  or  highly  uncertain.  Other 
commenters  expressed  concern  that  the 


exposure  model  may  be  significantly 
underestimating  exposures  for  children 
and  outdoor  workers  who  repeatedly 
exercise  due  to  limitations  in  the 
available  human  activity  pattern  data. 

As  discussed  in  the  proposal,  EPA 
recognizes  that  the  exposure  model 
necessarily  contains  mnny  sources  of 
uncertainty,  although  every  effort  has 
been  made  to  account  for  such 
uncertainties  to  the  extent  possible.  In 
particular,  the  model  incorporates  and 
is  sensitive  to  analytical  procedures 
used  to  simulate  spatial  and  temporal 
distributions  of  O3  concentrations  that 
would  occur  as  a  result  of  an  area  just 
attaining  any  of  the  alternative 
standards  addressed  in  the  exposure 
assessment.  These  air  quality 
adjustment  procedures  are  based  on 
generalized  models  intended  to  reflect 
the  patterns  of  changes  in  distributions 
of  O3  concentrations  that  have 
historically  been  observed  in  areas 
implementing  control  programs 
designed  to  attain  the  O3  NAAQS.  The 
EPA  recognizes  that  future  changes  in 
air  quality  distributions  are  area- 
specific,  and  will  be  affected  by 
whatever  specific  control  strategies  are 
implemented  in  the  future  to  attain  the 
revised  NAAQS.  Thus,  generalized 
models  are  expected  to  be  more 
uncertain  for  any  given  area  than  when 
exposure  results  are  aggregated  across 
many  areas  (as  was  done  across  the  nine 
urban  areas  analyzed  in  EPA's  exposure 
assessment). 

Some  commenters  questioned  the 
specific  air  quality  adjustment 
procedure  used  in  the  initial  and 
supplemental  assessment'^,  and  a  few  of 
these  commenters  recommended 
revisions  or  alternative  procedures  that 
they  believed  would  be  more 
representative  of  historical  or  projected 
future  air  quality  patterns.  As  discussed 
in  more  detail  in  the  Response  to 
Comments,  EPA  acknowledges  that  both 
procedures  used  in  the  assessments 
result  in  projections  of  air  quality  that 
deviate  to  somb  degree  from  historical 
patterns  of  air  quality  changes  observed 
in  specific  urban  areas,  and  that  other 
procedures  may  be  more  representative 
of  air  quality  patterns  in  specific  areas. 
While  EPA  will  take  these  comments 
into  account  as  future  refinements  are 
made  to  the  air  quality  adjustment 


"  The  initial  risk  assessment  used  both 
"WeibuH"  and  '■proportional"  air  quality 
adjustment  procedures,  whereas  the  supplemental 
risk  assessment  used  a  "proportional"  air  quality 
adjustment  procedure  for  all  nine  urban  areas.  In 
responding  to  comments  on  the  air  quality 
adjustment  procedures,  EPA  also  evaluated  an 
alternative  "quadratic"  procedure  (as  discussed  in 
the  Response  to  Comments),  which  generally 
resulted  in  risk  estimates  between  those  from  the 
Weibull  and  proportional  procedures. 
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procedures  used  in  the  exposure  model, 
EPA  believes,  and  CASAC  concurred, 
that  the  pnxredures  used  in  the 
assessments  conducted  as  part  of  this 
review  are  reasonable  given  the 
uncertainties  inherent  in  projecting 
future  changes  in  air  Quality  patterns. 

In  commenting  on  tiie  air  quality 
adjustment  procedure  used  in  the 
supplemental  assessment,  some 
commenters  particularly  focused  on  the 
results  for  two  of  the  nine  areas 
analyzed  in  which,  contrary  to  results 
from  the  initial  assessment,  lower  risks 
were  estimated  for  the  current  standard 
as  compared  to  the  proposed  standard. 
As  discussed  more  fully  in  the  Response 
to  Comments.  EPA  believes  that  these 
results  for  each  area  cannot  be 
distinguished  within  the  sensitivity  of 
the  alternative  air  quality  adjustment 
procedures  used  in  the  initial  and 
supplemental  assessments.  Further,  EPA 
notes  that  these  two  areas  have  much 
higher  ratios  of  peak  1-hour  to  8-hovu' 
O3  concentrations  than  the  vast  majority 
of  areas  in  which  O3  is  monitored'^,  and 
it  is  thus  reasonable  to  expect  that 
generalized  air  quality  adjustment 
procedures  would  be  particularly 
uncertain  for  such  areas. 

Comments  focusing  on  the 
development  of  concentration-  response 
functions  for  use  in  the  risk  model  have 
included  a  number  of  claims.  Some 
commenters  claimed  that  EPA 
inappropriately  selected  studies  for 
developing  the  fimctions  by  excluding 
studies  that  reported  lower  response 
rates  and  by  using  only  studies 
conducted  by  EPA  scientists.  Some 
commenters  asserted  that  contaminants 
in  the  controlled  exposure  chambers 
may  be  responsible  for  some  of  the 
effects  incorporated  into  the 
concentration-response  fimctions  for  O3. 
Further,  some  commenters  asserted  that 
it  was  inappropriate  to  extrapolate  the 
concentration-response  fimctions  to 
background  levels  or  to  develop 
concentration-response  functions  for 
symptomatic  responses  in  children 
based  on  studies  of  such  responses  in 
adults. 

Of  the  comments  focusing  on  the 
application  of  the  risk  model,  some 
commenters  claimed  that  the  aggregate 
risk  results  were  overstated  because  of: 
Many  of  the  methodological  problems 
noted  in  the  above  summary  of 
comments,  the  failure  to  take  into 
account  the  known  attestation  of 
effects,  and  the  assumption  of  an 
inappropriately  low  background 


<''  The  two  areas  are  Houston  and  parts  of  Los 
Angeles  county,  which  are  two  of  only  six  areas 
nationwide  with  peak  1-  to  S-hour  design  value 
ratios  greater  than  1.5. 


concentration  in  calculating  risks 
attributable  to  non-background  sources 
of  O3.  On  the  other  hand,  other 
commenters  claimed  that  aggregate  risk 
results  were  understated  because  of: 
Methodological  problems,  noted  above, 
that  underestimate  exposures,  limiting 
the  analyses  to  only  a  subset  of  adverse 
health  effects  rather  than  estimating  the 
full  range  of  effects  that  have  been 
attributed  to  O3,  and  by  focusing  only 
on  nine  urban  areas  rather  than 
projecting  risk  reductions  from 
alternative  standards  nationally. 

While  EPA  has  included 
comprehensive  responses  to  these 
comments  in  the  Response  to 
Comments,  most  of  the  issues  and 
concerns  raised  by  commenters 
concerning  the  h^th  effects  evidence 
and  the  methods  used  in  the  exposure 
and  risk  assessments  are  essentially 
restatements  of  concerns  raised  during 
the  review  of  the  Criteria  E)ocument  and 
the  development  and  review  of  these 
quantitative  assessments  as  part  of  the 
preparation  and  review  of  the  Staff 
Paper.  EPA  presented  and  the  CASAC 
reviewed  in  detail  the  approaches  used 
to  assess  exposure  and  health  risk,  the 
studies  and  health  effect  categories 
selected  for  which  concentration- 
response  functions  were  estimated,  and 
the  presentation  of  the  exposure  and 
risk  results  summarized  in  the  Staff 
Paper.  As  stated  in  the  proposal,  EPA 
believes  and  CASAC  concurred,  that  the 
general  models  selected  to  estimate 
exposure  and  risk  are  appropriate  and 
that  the  methods  used  to  conduct  the 
exposure  and  risk  assessments  represent 
the  state  of  the  art.  EPA  does  not  believe 
that  the  exposure  or  risk  assessments  are 
fundamentJcdly  biased  in  one  direction 
or  the  other  as  claimed  in  some  of  the 
comments. 

The  Administrator  and  CASAC  have 
recognized,  however,  that  there  are 
many  uncertainties  inherent  in  such 
assessments  and  that  the  resulting 
ranges  of  quantitative  risk  estimates  do 
not  reflect  all  of  the  uncertainties 
associated  with  the  numerous 
assumptions  inherent  in  such  analyses 
(Wolff,  1995b).  EPA  summarized  some 
of  the  most  important  caveats  and 
limitations  concerning  both  the 
exposure  analyses  and  the  risk 
assessments  for  lung  function  changes, 
respiratory  symptoms,  and  hospital 
admissions  in  the  proposal.  A  more 
complete  discussion  of  assumptions  and 
uncertainties  is  contained  in  the  Staff 
Paper  and  technical  support  documents 
(Johnson  et  al.,  1996  a,b;  Whitfield  et  al.. 
1996;  Richmond,  1997). 

With  regard  to  the  third  category  of 
comments,  reflecting  commenters' 
judgments  as  to  whether  the  differences 


in  public  health  protection  of  alternative 
standards  are  significant  from  a  public 
health  perspective,  EPA  notes  that 
highly  divergent  judgments  were 
expressed  by  different  groups  of 
commenters.  A  large  number  of 
commenters  who  expressed  the  view 
that  the  differences  in  public  health 
protection  were  not  significant  or 
important  enough  to  warrant  any 
standard  more  stringent  than  the  current 
standard  used  CASAC  as  the  basis  for 
their  position,  as  discussed  above  in 
Unit  n.B.l.  on  averaging  time.  Others 
cited  small  percentages  of  outdoor 
children  and  other  sensitive  groups 
likely  to  be  affected  based  on  EPA's 
assessment,  or  even  smaller  percentages 
as  modified  by  analyses  conducted  by 
the  commenter  to  correct  perceived 
errors  in  the  analyses.  In  contrast,  other 
commenters  cited  large  total  numbers  of 
children  likely  to  be  affected,  not  only 
for  the  subset  of  Os-related  effects  and 
the  nine  areas  analyzed  in  EPA's 
assessments,  but  also  for  a  broader  array 
of  related  effects  projected  nationally. 

The  core  issue  m  tnis  review  of  the 
primary  O3  standard,  as  stated  by  the 
Administrator  at  the  time  of  proposal,  is 
who  is  to  be  protected,  and  from  what. 
Clearly,  for  pollutants,  such  as  O3.  that 
have  no  discernible  thresholds  for 
health  effects,  no  standard  can  be  risk- 
free.  The  Administrator's  task  is  to 
select  a  standard  level  that  will  reduce 
risks  sufficiently  to  protect  public 
health  with  an  adequate  margin  of  safety 
since  a  zero-risk  standard  is  neither 
possible  nor  required  by  the  Act.  As 
CASAC  and  the  Administrator 
recognize,  the  selection  of  a  specific 
standard  level  for  such  pollutants 
requires  public  health  policy  judgments 
in  addition  to  determinations  of  a 
strictiy  scientific  nature. 

In  making  such  judgments,  the 
Administrator  rejects  the  notion  that 
because  standards  cannot  be  risk-free 
they  should  not  be  revised  to  provide 
increased  protection  for  sensitive 
populations,  particularly  including 
children  in  this  case,  when  available 
evidence  points  to  greater  impacts  on 
public  health  than  had  previously  been 
demonstrated.  In  carefully  reassessing 
both  those  risks  to  public  health  that 
can  be  quantified  as  well  as  those  for 
which  quantitative  risk  information  is 
more  limited,  the  Administrator  has 
focused  on  the  following  comparisons 
between  the  degree  of  public  health 
protection  likely  to  be  afforded  by  an  8- 
hour  standard  at  the  proposed  level  of 
0.08  ppm  and  an  alternative  standard 
set  at  a  level  of  0.09  ppm  (assuming  the 
same  third-highest  concentration  form): 

(1)  Based  on  EPA's  updated  analyses 
of  estimated  moderate  or  large  decreases 
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in  lung  function  and  moderate  to  severe 
pain  on  deep  inspiration  in  outdoor 
children  in  nine  urban  areas  (Richmond, 
1997).  a  standard  set  at  0.09  ppm  would 
allow  approximately  40  percent  to  65 
percent  more  outdoor  children  to 
experience  such  effects  than  would  a 
0.08  ppm  standard,  and  approximately 
70  percent  to  120  percent  more 
occurrences  of  such  effects  in  outdoor 
children  per  year. 

(2)  While  only  relatively  small 
percentages  of  outdoor  children  are 
estimated  to  experience  such  effects,  the 
differences  in  these  percentages 
between  the  two  standard  levels 
represent  tens  of  thousands  more 
children,  and  hundreds  of  thousands 
more  occurrences  of  adverse  effects  in 
these  children,  in  these  nine  urban  areas 
alone,  for  a  0.09  ppm  standard  as 
compared  to  a  0.08  ppm  standard. 

(3)  Based  on  EPA's  updated  risk 
assessment  of  increased  hospital 
admissions  in  New  York  City 
(Richmond,  1997),  a  standard  set  at  0.09 
ppm  would  allow  approximately  40 
more  excess  hospital  admissions  of 
asthmatics  within  an  O3  season  in  New 
York  City  for  respiratory  causes  as 
compared  to  a  0.08  ppm  standard, 
which  represents  approximately  a  40 
percent  increase  in  excess  Os-related 
admissions,  but  only  approximately  a 
0.3  percent  increase  in  total  admissions 
of  asthmatics.  The  EPA  believes  that 
while  these  numbers  of  hospital 
admissions  are  relatively  small  from  a 
public  health  perspective,  they  are 
indicative  of  a  pyramid  of  much  larger 
numbers  of  related  Os-induced  effects, 
including  respiratory-related  hospital 
admissions  among  the  general 
population,  emergency  and  outpatient 
department  visits,  doctors  visits,  and 
asthma  attacks  and  related  increased  use 
of  medication  that  are  important  public 
health  considerations. 

(4)  Based  on  EPA's  exposure  analyses 
in  the  nine  urban  areas,  a  standard  set 
at  0.09  ppm  would  allow  more  than 
three  times  as  many  children  to 
experience  8-hour  average  exposures  of 
concern  as  would  a  0.08  ppm  standard, 
with  the  number  of  outdoor  children 
likely  to  experience  such  exposures 
increasing  from  approximately  100,000 
to  more  than  300,000  in  the  nine  urban 
areas  alone,  representing  an  increase 
from  approximately  3  percent  to 
approximately  11  percent  of  the  outdoor 
children  likely  to  experience  such 
exposures. 

[5]  These  exposures  of  concern  are 
judged  by  EPA  to  be  an  important 
indicator  of  the  public  health  impacts  of 
those  O^-related  effects  for  which 
information  is  too  limited  to  develop 
quantitative  estimates  of  risk,  but  which 


have  been  observed  in  humans  at  a  level 
of  0.08  ppm  for  6-  to  8-hour  exposures. 
Such  effects  include  the  following: 
increased  nonspecific  bronchial 
responsiveness  (related,  for  example,  to 
aggravation  of  asthma),  decreased 
pulmonary  defense  mechanisms 
(suggestive  of  increased  susceptibility  to 
respiratory  infection),  and  indicators  of 
pulmonary  inflammation  (related  to 
potential  aggravation  of  chronic 
bronchitis  or  long-term  damage  to  the 
lunas). 

(6)  To  put  these  risks  and  exposures 
into  broader  perspective,  EPA  notes  that 
approximately  46  million  more  people, 
including  approximately  13  million 
more  children  and  3  million  more 
individuals  with  asthma,  live  in  areas 
that  would  not  attain  a  0.08  ppm 
standard  compared  to  a  0.09  ppm 
standard.  The  general  population  as 
well  as  children  and  asthmatics  would 
breathe  cleaner  air  as  a  direct  result  of 
control  measures  designed  to  bring  areas 
into  attainment  with  the  proposed 
standard.'* 

While  recognizing  the  inherent 
uncertainties  in  these  estimates,  and 
after  taking  into  account  the  range  of 
views  and  judgments  expressed  in  the 
public  comments,  the  Administrator 
finds  the  public  health  impacts 
described  in  the  proposal,  as  updated 
above,  to  be  important  and  sufficiently 
large  as  to  warrant  a  standard  set  at  a 
level  of  0.08  ppm,  as  proposed. 

The  Administrator  recognizes  the 
views  of  those  who  argue  that  similarly 
large  improvements  in  public  health 
protection  would  result  from  a  standard 
set  at  0.07  ppm  as  compared  to  the 
proposed  standard,  such  that,  based  on 
the  same  reasoning,  the  evidence 
warrants  a  standard  set  at  0.07  ppm.  In 
considering  these  views,  the 
Administrator  gives  significant  weight 
to  the  following  considerations: 

(1)  No  memter  of  the  CAS  AC  panel  of 
experts  supported  a  standard  set  lower 
than  0.08  ppm,  specifically  after 
considering  a  range  of  alternative 
standards  that  included  0.07  ppm. 

(2)  The  most  certain  Os-related  effects, 
while  judged  to  be  adverse,  are  transient 
and  reversible  (particularly  at  O3 
exposures  below  0.08  ppm),  and  the 
more  serious  effects  with  greater 
immediate  and  potential  long-term 
impacts  on  health  are  less  certain,  both 
as  to  the  percentage  of  individuals 
exposed  to  various  concentrations  who 
are  likely  to  experience  such  effects  and 
as  to  the  long-term  medical  significance 
of  these  effects. 


(3)  As  many  commenters  have  noted, 
based  on  information  in  the  Criteria 
Document  with  regard  to  ambient 
concentrations  of  63  from  backgroimd 
sources,  an  8-hour  standard  set  at  a  0.07 
ppm  level  would  be  closer  to  peak 
background  levels  that  infrequendy 
occur  in  some  areas  due  to 
nonanthropogenic  sources  of  O3 
precursors,  and  thus  more  likely  to  be 
inappropriately  targeted  in  some  areas 
on  such  sources. 

After  taking  into  account  the  public 
comments,  and  for  the  reasons  outlined 
above,  the  Administrator  finds  that  a 
standard  set  at  a  level  of  0.07  ppm  is  not 
requisite  to  protect  public  health  with 
an  adequate  margin  of  safety. 

3.  Fonn.  The  form  of  the  current  1- 
hour,  0.12  ppm  standard  is  a  "1- 
expected-exceedemce"  form.  That  is,  the 
current  standard  is  based  on  the 
expected"  number  of  days  per  year,  on 
average  over  3  years,  on  which  the  level 
of  the  standard  is  exceeded,  and  limits 
that  number  of  expected  exceedances  to 
be  less  than  or  equal  to  1.0. 

In  evaluating  alternative  forms  for  the 
primary  standard,  the  adequacy  of  the 
public  health  protection  provided  was 
the  Administrator's  foremost 
consideration.  The  Administrator  also 
recognized,  however,  that  concerns  have 
been  raised  with  the  current  form  since 
it  was  promulgated  in  1979  due  to  the 
inherent  lack  of  year-to-year  stability  in 
the  measure  of  air  quali^  on  which  the 
1-expected-exceedance  form  is  based. ^ 
The  CASAC  specifically  took  such 
concerns  into  account  in  recommending 
that  the  current  form  be  revised  and  in 
noting  that  a  more  robust, 
concentration-based  form  would 
minimize  such  instability  and  provide 
some  insulation  from  the  impacts  of 
extreme  meteorological  events  that  are 
conducive  to  O3  formation  (Wolff, 
1995b).  Such  instability  can  have  the 
effect  of  reducing  public  health 
protection  by  disrupting  ongoing 
implementation  plans  and  associated 
control  programs. 

As  discussed  in  the  proposal,  based 
on  information  presented  in  sections  IV. 
and  V.I  of  the  Staff  Paper  and  the  advice 
of  CASAC,  the  Administrator  focused 
her  consideration  on  the  following 
alternatives: 

(1)  Revising  the  ciurent  1-expected- 
exceedance  form  of  the  standard  to 


I*  The  EPA  anticipates  that  additional  people 
would  be  protected  through  regional  measures 
adopted  for  purposes  of  an  8-hour,  0.08  ppm 
standard. 


"  The  term  "expected"  means  that  the  numbers 
of  exceedances  per  yasr  are  averaged  over  3  years 
and  may  be  calculated  using  specific  adjustments 
to  account  for  missing  data. 

™  The  1-expected-exceedance  form  essentially 
requires  the  fourth-highest  air  quality  value  in  3 
years,  based  on  adjustments  for  missing  data,  to  be 
less  than  or  equal  to  the  level  of  the  standard  for 
the  standard  to  be  met  at  an  air  quality  monitoring 
site. 
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allow  for  multiple  (up  to  five)  expected 
exceedances  per  year,  averaged  over  3 
years.  A  multiple-exceedance  form 
would  be  based  on  a  less  extreme  air 
quality  statistic  and.  thus,  would 
increase  the  stability  of  the  expected- 
exceedance  form. 

(2)  Adopting  a  concentration-based 
statistic,  such  as  the  3-year  average  of 
the  nth-highest  daily  maximum  8-hour 
average  O3  concentration,  as  an 
alternative  to  an  expected  exceedance 
statistic.  Air  quality  analyses  presented 
in  the  Staff  Paper  indicate  that  the  3- 
year  averages  of  the  annual  third-, 
fourth-,  and  fifth-highest  daily 
maximum  B-hovu-  concentrations  would 
provide  approximately  the  same  health 
protection  as  the  3-,  4-,  and  5-expected- 
exceedance  forms  averaged  over  the 
same  period,  respectively. 

It  was  the  consensus  of  the  CASAC 
Panel  that  this  range  of  allowable 
exceedances  (i.e.,  up  to  5  exceedances), 
and  the  consideration  of  comparable 
concentration-based  forms,  was 
appropriate.  Fiulher,  CASAC 
acknowledged  that  selecting  from 
within  this  range  of  alternative  forms  is 
a  policy  judgment,  especially  given  the 
nature  of  the  health  effects  and  the 
absence  of  a  "bright  line"  that  clearly 
differentiates  between  acceptable  and 
unacceptable  risks  within  this  range.  All 
10  CASAC  Panel  members  who 
expressed  specific  opinions  on  the  form 
of  the  standard  favored  one  that  would 
allow  for  multiple  exceedances  (Wolff, 
1995b). 

In  reaching  her  proposed  decision  on 
the  form  of  an  8-hour  standard  set  at 
0.08  ppm,  the  Administrator  had  to 
choose  a  specific  form  within  the  range 
of  up  to  5  allowable  exceedances  or  up 
to  the  comparable  fifth-highest 
concentration,  and  either  an 
exceedance-based  or  a  concentration- 
based  form.  As  discussed  in  the 
proposal,  in  considering  possible  forms 
within  the  range  of  1  to  5  exceedances 
(or  their  concentration-based 
counterparts)  the  Administrator  took 
into  consideration  aggregate  risk 
estimates  for  those  health  effects  for 
which  quantitative  risk  analyses  have 
been  done;  estimated  exposures 
associated  with  those  effects  for  which 
no  quantitative  risk  estimates  could  be 
developed;  and  the  magnitude  of  peak 
measurements  of  &-hour  average  O3 
concentrations,  and  the  number  of  days 
on  which  the  level  of  the  standard 
would  likely  be  exceeded,  based  on  an 
analysis  of  historical  air  quality  data 
(Frees,  1996).  In  considering  exposure 
and  risk  estimates  available  at  the  time 
of  proposal  for  1-  and  5-expected- 
exceedance  forms,  the  Administrator 
noted  that  the  level  of  the  standard  is  a 


more  dominant  factor  in  determining 
the  degree  of  exposing  and  risk 
reductions  achieved,  with  the  form 
being  associated  with  smaller 
differences  in  risk  estimates  within  a 
continuiun  of  risk.  In  considering  air 
quality  comparisons  for  standards 
across  the  range  of  forms  considered, 
the  Administrator  focused  in  particular 
on  the  extent  to  which  alternative  forms 
would  limit  the  number  of  days  in 
which  the  level  of  the  standard  would 
be  exceeded  in  areas  that  just  attain  the 
standard^' ,  and  the  magnitude  of  peak 
8-hour  average  O3  concentrations^^  that 
would  occiu  in  such  areas. ^^  More 
specifically,  the  Administrator  took  into 
consideration  the  percentage  of 
monitoring  sites  just  attaining  an  8- 
hoiu,  0.08  ppm  standard  that  would 
have  8-hour  peak  O3  concentrations 
above  a  benchmark  level  of  0.09  ppm. 
This  benchmark  level  is  the  upper  end 
of  the  range  of  levels  endorsed  by 
CASAC  for  an  8-hour  O3  standard.  The 
Administrator  believes,  given  the 
uncertainties  associated  with  this  kind 
of  complex  health  decision,  that  it  is  an 
appropriate  goal  to  limit  the  percentages 
of  areas  experiencing  such  daily  peaks. 

In  choosmg  to  propose  a 
concentration-based  form,  the 
Admiiustrator  recognized  the 
advantages  of  a  concentration-based 
form  over  an  exceedance-based  form.  As 
discussed  in  the  proposal,  the  principal 
advantage  of  a  concentration-based  form 
is  that  it  is  more  directiy  related  to  the 
ambient  O3  concentrations  that  are 
associated  with  health  effects.  That  is, 
given  that  there  is  a  continuum  of 
effects  associated  with  expos\u«s  to 
varying  levels  of  O3,  the  extent  to  which 
public  health  is  affected  by  exposure  to 
ambient  O3  is  related  to  the  actual 
magnitude  of  the  O3  concentration,  not 
just  whether  the  concentration  is  above 


^'  Areas  that  'just  attain  the  standard"  are 
defined  as  those  whose  design  value  falls  between 
0.075  and  0.084  ppm. 

^^  Peak  8-hour  average  concentrations  are  defined 
in  terms  of  the  fourth-highest  daily  maximum 
concentration  in  3  years  (i.e..  the  design  value  for 
the  current  1-expected-exceedance  form  of  the 
standard). 

"  The  results  of  these  air  quality  analyses  are 
presented  in  Freas  (1996)  and  summarized  in  the 
proposal  for  the  third-  and  fifth-highest 
concentration  forms  and  the  3-  and  5-expected- 
exceedance  forms.  Based  on  these  considerations, 
and  the  air  quality  comparisons  in  particular,  the 
Administrator  judged  that  the  middle  of  the  range 
of  exceedances  considered,  three  expected 
exceedances.  or  the  comparable  third-highest 
concentration,  represented  a  reasonable  policy 
choice,  and  proposed  the  3-yBar  average  of  the 
annual  third-highest  daily  maximum  8-hour 
average  O3  concentrations  as  the  form  of  the 
standard.  In  recognition  of  a  range  of  views  on  the 
degree  of  health  protection  that  would  be 
appropriate,  she  also  solicited  comment  on  oth« 
concentration-based  forms,  including  the  second-, 
fourth-,  and  fifth-highest  concentration  forms. 


a  specified  level.  With  an  exceedance- 
based  form,  days  on  which  the  ambient 
O3  concentration  is  well  above  the  level 
of  the  standard  are  given  equal  weight 
to  those  days  on  which  the  O3 
concentration  is  just  above  the  standard 
(i.e.,  each  day  is  counted  as  1 
exceedance).  even  though  the  public 
health  impact  on  the  two  days  is 
significantiy  different.  With  a 
concentration-based  form,  days  on 
which  higher  O3  concentrations  occur 
would  weigh  proportionally  more  than 
days  with  lower  Oj  concentrations, 
since  the  actual  concentrations  are  used 
directiy  in  determining  whether  the 
standard  is  attained.  A  concentration- 
based  form  also  has  greater  temporal 
stability  than  the  expected-exceedance 
form  and,  thus,  would  facilitate  the 
development  of  more  stable 
implementation  programs  by  the  States. 

As  discussed  above  in  Units  n.A.3. 
and  n.B.2.,  EPA  completed  and  made 
available  for  public  comment 
supplemental  exposure  and  risk 
assessments  subsequent  to  the  proposal. 
These  updated  assessments,  which 
specifically  analyzed  the  third-  and 
fifth-highest  concentration-based  forms, 
aid  in  comparing  the  differences  in 
public  health  protection  among 
alternative  concentration-based  forms 
within  the  range  considered  in  the 
proposal  for  8-hoiH,  0.08  ppm 
standards.  Based  on  these  updated 
assessments,  the  Administrator  again 
notes  that  the  level  of  the  standard  is  the 
more  dominant  factor  in  determining 
the  degree  of  risk  reduction  achieved, 
with  these  alternative  forms  being 
associated  with  much  smaller 
differences  in  risk  estimates  within  a 
continuum  of  risk.  For  example,  within 
the  nine  urban  areas  included  in  the  risk 
assessment,  approximately  180,000 
outdoor  children  would  experience 
moderate  lung  ftuiction  (FEV,) 
decreases  >  15  percent  upon  attainment 
of  an  8-hour,  0.08  ppm  standard  with 
a  third-highest  concentration  form, 
compared  to  approximately  200.000 
outdoor  children  with  a  foiulh-highest 
concentration  form  and  220,000  outdoor 
children  with  a  fifth-highest 
concentration  form. 

The  public  comments  include  a  large 
niunber  that  specifically  addressed  the 
form  of  the  standard.  Those  commenters 
who  expressed  views  on  the  form  of  the 
standard  can  be  divided  into  three 
groups,  according  to  the  level  of  8-hour 
standard  and  the  relative  degree  of 
public  health  protection  that  the 
commenter  supported.  These  groups 
include:  Commenters  who  supported  an 
8-hour,  0.08  ppm  standard  to  provide 
increased  public  health  protection 
relative  to  the  current  standard; 


Federal  Register  /  Vol.  62,  No.  138.  Friday.  July  18,  1997  /  Rules  and  Regulations 


38871 


38870  Federal  Register  /  Vol.  62,  No.  138.  Friday.  July  18.  1997  /  Rules  and  Regulations 


commenters  who  supported  either  an  8— 
hour,  0.09  ppm  standard,  or  simply  an 
8— hour  standard  "equivalent"  to  the 
current  standard;  and  commenters  who 
supported  an  8-hour.  0.07  ppm 
standard  to  provide  a  greater  margin  of 
safety  than  tliat  afforded  by  the 
proposed  standard. 

Tne  first  group  included  many  private 
citizens,  some  medical  professionals 
and  researchers,  and  some  States  and 
local  governmental  groups.  While  a 
number  of  commenters  in  the  first  group 
specifically  supported  the  proposed 
third-highest  concentration  form, 
generally  for  the  reasons  presented  in 
the  proposal,  others  supported  either  a 
1 -expected -exceedance  form  or  a 
concentration-based  form  in  the  upper 
part  of  the  range  (i.e.,  the  fourth-  or 
fifth-highest  forms).  The  second  group 
of  commenters,  which  included  many 
local  governmental  groups  and  private 
citizens,  some  States,  and  most 
commenters  representing  businesses 
and  industry  associations,  almost 
exclusively  supported  a  concentration- 
based  form  in  general,  and  a  form  in  the 
upper  part  of  the  range  (or  above  the 
range)  in  particular.  In  sharp  contrast, 
the  third  group  of  commenters,  which 
included  enviroimiental  groups,  many 
private  citizens,  and  some  medical 
professionals  and  researchers,  almost 
exclusively  supported  a  1-expected- 
exceedance  form  in  conjunction  with  an 
8-hour,  0.07  ppm  standard  to  provide 
the  largest  margin  of  safety  within  the 
range  of  alternative  standards 
considered. 

To  the  extent  that  the  second  and 
third  groups  of  conmienters  argued  for 
a  different  level  than  the  Agency  adopts 
today,  the  Administrator  disagrees  with 
their  comments  for  the  reasons  set  forth 
in  the  discussion  of  the  standard  level 
above  in  Unit  II.B.2.  To  the  extent  that 
they  argued  for  more  than  5 
exceedances  (or  the  concentration-based 
equivalent),  the  Administrator  disagrees 
with  their  views  because  such  forms  fall 
outside  the  range  recommended  by 
CASAC  and  would  provide  less  public 
health  protection  than  she  deems 
appropriate.  To  the  extent  that  the 
second  and  third  groups  of  commenters 
addressed  the  merits  of  particular  forms 
within  the  range  of  forms  considered  in 
the  proposal,  they  raised  points  similar 
to  those  raised  by  commenters  in  the 
first  group.  These  points  are  discussed 
below. 

Among  the  commenters  in  the  first 
group  (i.e.,  those  supporting  an  8-hour, 
0.08  ppm  standard  to  provide  increased 
public  health  protection),  many  felt  that 
there  was  no  compelling  basis  for 
selecting  the  third-highest  rather  than 
the  fourth-  or  fifth-highest 


concentration-based  form.  These 
commenters  frequently  quoted  CASAC's 
closure  letter  (Wolff,  1995b)  as  stating 
"that  there  is  no  bright  line'  which 
distinguishes  any  of  the  proposed 
standards  (either  the  level  or  the 
number  of  exceedances)  as  being 
significantly  more  protective  of  public 
health,"  and  that  "the  selection  of  a 
specific  level  and  number  of  allowable 
exceedances  is  a  policy  judgment."  In 
general,  these  commenters  did  not  give 
weight  to  the  air  quality  comparisons 
that  were  a  major  consideration  in  the 
Administrator's  decision  to  propose  the 
third-highest  concentration  form.  Some 
commenters  seem  to  view  such  air 
quality  comparisons,  particularly  with 
regard  to  pollutants  such  as  Oj  that  have 
no  discernible  threshold  of  effects,  as 
relating  more  to  people's  perceptions  of 
how  well  air  pollution  is  controlled 
than  to  any  objective  measure  of  actual 
risks  to  public  health. 

These  commenters  made  a  number  of 
points  in  questioning  the  need  to 
specify  an  8-hour,  0.08  ppm  standard  in 
terms  of  the  third-highest  rather  than 
the  fourth-  or  fifth-highest  concentration 
form.  Many  noted  that  a  change  to  an  &- 
hour  averaging  time  in  and  of  itself 
would  appropriately  focus  air  quality 
management  programs  on  prolonged 
exposures  of  most  concern.  Further, 
many  noted  that  a  level  of  0.08  ppm, 
regardless  of  the  form  within  the  range 
of  forms  considered  in  the  proposal, 
would  provide  significantly  increased 
protection  from  Oa-related  risks  to 
public  health  associated  with  acute 
effects  (i.e.,  those  resulting  from  short- 
term  and  prolonged  exposures)  for 
which  they  believe  there  is  sufficient 
evidence  to  be  used  as  a  basis  for  a 
standard  at  this  Ume.  Some  of  these 
commenters  expressed  the  view  that  the 
potential  for  chronic  effects  (i.e.,  those 
resulting  fiom  long-term  exposiires) 
would  be  better  addressed  through 
continued  research,  rather  than  by 
adding  a  greater  margin  of  safety  to  a 
revised  standard  based  primarily  on 
effects  of  short-term  and  prolonged 
exposures.  Many  of  these  commenters 
recognized,  as  did  EPA  in  the  proposal, 
that  there  is  a  continuum  of  risks 
associated  with  O3  exposures,  that  no 
standard  can  therefore  be  risk-free,  and 
that  there  are  large  uncertainties  in  any 
estimates  of  the  degree  of  protection 
associated  with  alternative  forms.  In 
general,  these  commenters  also  noted 
that,  for  the  same  reasons,  CASAC 
advised  that  the  selection  of  a  form  from 
within  the  range  considered  in  the 
proposal  was  a  policy  judgment,  not  one 
that  could  be  decided  on  the  basis  of 
science  alone.  In  essence,  these 


commenters  argued  that  a  more 
restrictive  form  than  the  upper  part  of 
the  range  endorsed  by  CASAC  is  not 
requisite  to  protect  public  health. 

m  contrast,  other  commenters  in  the 
first  group  (i.e.,  those  supporting  an  8- 
hour,  0.08  ppm  standard)  supported 
either  the  proposed  third-highest  or 
second-highest  concentration  form  or  a 
1-expected-exceedance  form.  These 
commenters  generally  gave  greater 
weight  to  limiting  the  magnitude  of 
peak  O3  concentrations  and  the  number 
of  days  on  which  the  standard  level 
would  be  exceeded  in  areas  meeting 
such  a  standard,  and,  in  some  cases,  to 
providing  a  greater  margin  of  safety  to 
account  for  potential  chronic  effects. 
Such  views  suggest  that  limiting  the 
number  of  days  on  which  the  standard 
level  would  be  exceeded,  for  example, 
is  an  important  factor  in  risk 
communication  and  in  the  public's 
understanding  of  the  degree  to  which  a 
standard  protects  people  from  exposures 
to  O3  that  may  interfere  with  their 
ability  to  engage  in  normal  activities  or 
may  result  in  the  need  for  increased 
medication  or  medical  treatment, 
especially  for  those  individuals  with 
asthma  or  other  respiratory  diseases.  As 
discussed  above  in  this  unit,  although 
some  of  these  commenters  felt  that  the 
third-highest  concentration  form  would 
protect  public  health  while  also 
providing  increased  stability,  others 
expressed  concern  that  public  health 
could  be  compromised  by  any  form  that 
allowed  for  multiple  exceedances  of  the 
standard.  The  advantages  of  forms  that 
«dIow  for  multiple  exceedances,  thus 
providing  increased  stability  as 
discussed  in  the  proposal,  and  the  views 
of  the  CASAC  panel  members  who 
expressed  opinions,  all  of  whom  favored 
such  forms,  were  not  given  weight  by 
commenters  within  this  group  who 
supported  a  1-expected-exceedance 
form. 

The  Administrator  has  carefully 
reassessed  the  relative  risks  to  public 
health  of  specific  forms  within  the  range 
of  the  second-  to  fifth-highest 
concentration  forms  or  their 
exceedance-based  equivalents,  taking 
into  account  the  public  coounents 
siunmarized  above,  and  the  advice  £rom 
CASAC  Panel  members  that  the  current 
form  be  replaced  by  a  form  that  allows 
multiple  exceedances.  In  doing  so,  the 
Administrator  focused  on  the  following 
considerations: 

(1)  The  CASAC  advised  that 
concentration-based  forms,  within  the 
range  considered  up  to  the  fifth-highest 
concentration  form,  are  appropriate  for 
a  health-based  primary  O3  standard,  and 
that  selection  from  within  this  range  is 
a  policy  judgment  that  caimot  be  based 
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on  science  alone.  This  advice  refiects 
CASAC's  recognition  that  O3  exhibits  a 
continuum  of  effects,  such  that  there  is 
no  discernible  threshold  above  which 
public  health  protection  requires  that  no 
exposures  be  allowed  or  below  which 
all  risks  to  public  health  can  be  avoided. 
The  CASAC  also  recognized  that  a 
concentration-based  form  would 
increase  the  stability  of  the  standard  by 
providing  some  insulation  from  the 
impacts  of  extreme  meteorological 
events  (Wolff,  1995b). 

(2)  Estimates  of  the  differences  in  risk 
to  public  health,  for  those  effects  that 
could  be  considered  quantitatively, 
within  a  range  of  alternative  forms  from 
the  second-  to  fifth-highest 
concentrations  (for  an  S-hoiu-,  0.08  ppm 
standard)  are  relatively  small  compared 
to  the  differences  between  alternative 
levels.  In  other  words,  the  choice  of 
level  is  substantially  more  important  to 
the  degree  of  public  health  protection 
afforded  by  the  standard  than  the  choice 
of  form  from  vtrithin  this  range  of  forms. 

(3)  Measures  that  distinguish  between 
the  alternatives  within  the  range  of  the 
second-  to  fifth-highest  forms,  based  on 
air  quality  analyses,  reflect 
considerations  related  to  how  some 
individuals  understand  the  degree  to 
which  an  air  quality  standard  protects 
public  health.  These  considerations  are 
a  distinct  aspect  of  risk  communication 
to  individual  citizens  even  though  the 
days  on  which  exceedances  occur  are 
accounted  for  in  EPA's  quantitative 
assessments  of  risks  to  public  health. 

(4)  To  assess  the  comparative  effect  of 
all  forms  within  the  range  of  the  second- 
to  fifth-highest  concentration  forms, 
EPA  considered  air  quality  comparisons 
for  all  such  forms  (Freas,  1996).  These 
comparisons  (based  on  1993  to  1995 
data)  show  that  8-hour,  0.08  ppm 
second-  and  third-highest  concentration 
standards  are  very  similar  in  that  each 
standard  limits  the  percent  of 
monitoring  sites  that  would  experience 
peak  days  above  the  benchmark  level  of 
0.09  ppm  to  1  percent  of  such  sites,  and 
the  number  of  days  on  which  the 
standards  would  likely  be  exceeded  in 
the  worst  of  3  years  would  be  no  more 
than  6  and  7,  respectively.  While  less 
restrictive  than  either  of  these 
standards,  an  8-hour,  0.08  ppm  foiuth- 
highest  concentration  standard  would 
be  significantly  more  restrictive  than  a 
fifth-highest  standard.  For  example,  the 
8-hour,  0.08  ppm  fourth-highest 
concentration  standard  would  limit  the 
percent  of  monitoring  sites  that  would 
experience  peak  days  about  the 
benchmark  level  of  0.09  ppm  to  8 
percent  of  such  sites,  and  the  number  of 
days  on  which  the  standards  would 
likely  be  exceeded  in  the  worst  of  3 


years  would  be  no  more  than  nine.  In 
comparison,  the  fifth-highest 
concentration  standard  would  limit  the 
percent  of  monitoring  sites  that  would 
experience  peak  days  about  the 
benchmark  level  of  0.09  ppm  to  17 
percent  of  such  sites,  and  the  niunber  of 
days  on  which  the  standards  would 
likely  be  exceeded  in  the  worst  of  3 
years  would  be  no  more  than  11. 

(5)  The  extent  to  which  the 
alternatives  within  the  range  of  the 
second-  to  fifth-highest  concentration 
forms  provide  protection  against  the 
more  serious,  but  less  certain  effects  that 
have  been  associated  with  exposure  to 
O3,  including  potential  chronic  effects, 
cannot  be  quantitatively  assessed  at  this 
time.  Given  that  all  such  forms  would 
result  in  significant  reductions  in 
exposures  to  O3  at  and  above  0.08  ppm 
(the  level  where  suggestive  evidence  of 
such  effects  is  available),  any  form 
within  this  range  would  provide  some 
margin  of  safety  against  these  effects. 

Based  on  these  considerations,  the 
available  health  effects  evidence,  the 
quantitative  assessments  contained  in 
the  Criteria  Document,  Staff  Paper,  and 
supplemental  analyses  and  supporting 
documents,  and  the  range  of  views  and 
judgments  expressed  in  the  public 
comments  on  the  appropriate  form,  the 
Administrator  has  reconsidered  the 
form  of  the  standard  that  is  requisite  to 
protect  public  health  with  an  adequate 
margin  of  safety.  As  an  initial  matter, 
the  Administrator  has  decided  to  adopt 
a  concentration-based  form  which 
allows  for  more  than  one  exceedance. 
While  the  Adminstrator  understands  the 
views  of  the  many  citizens  who  are 
concerned  about  a  standard  that  would 
allow  for  multiple  days  on  which  the 
level  of  the  standard  may  be  exceeded, 
the  Administrator  concludes  that  such 
concerns  are  more  relevant  for 
pollutants  that  exhibit  a  clear  threshold 
of  effects  than  for  pollutants  such  as  O3 
that  exhibit  a  continuum  of  effects.  The 
Administrator  believes  that  the  public 
health  risks  associated  with  such 
pollutants  can  be  appropriately 
addressed  through  a  standard  that 
allows  for  multiple  exceedances  to 
provide  increased  stability,  but  that  also 
significantly  limits  both  the  number  of 
days  on  which  the  level  may  be 
exceeded  and  the  magnitude  of  such 
exceedances.  This  approach  recognizes 
that  exposures  associated  with  such 
exceedances  are  already  reflected  in  the 
exposure  and  risk  assessments  that  were 
an  important  consideration  in  selecting 
a  0.08  ppm  level  for  the  primary  O3 
standard,  and  that  increased  stability  in 
the  standard  is  important  to  avoid 
disruption  to  ongoing  control  programs, 


and  thus  to  maintain  ongoing  public 
health  protection. 

Having  again  concluded  that  a 
concentration-based  O3  standard  that 
allows  for  multiple  exceedances  is 
appropriate,  the  Administrator 
considered  the  extent  to  which  the  form 
of  an  8-hour  standard  should  be 
selected  so  as  to  provide  a  margin  of 
safety  against  possible,  but  imcertain 
chronic  effects.  The  Administrator 
carefully  considered  the  views  of  the 
many  commenters  who  emphasized  the 
uncertainties  in  the  evidence,  primarily 
from  laboratory  animal  studies,  that  was 
available  in  this  review  of  the  criteria 
and  standards  to  relate  long-term 
exposures  to  ambient  levels  of  O3  to 
possible  chronic  effects  in  humans. 
These  commenters,  as  did  CASAC, 
advised  that  further  research  into 
potential  chronic  effects  in  humans 
should  be  continued,  and  the  results 
considered  in  the  next  review  of  the  O3 
standard.  The  Administrator  is 
persuaded  that  the  difference  between 
the  margins  of  safety  for  these  potential 
chronic  effects  afforded  by  the 
alternatives  within  the  range  of  the 
second-  to  fifth-highest  concentration 
forms  is  not  well  enough  understood  at 
this  time  to  use  as  the  basis  for  choosing 
the  most  restrictive  forms  (i.e.,  the 
second-  or  third-highest  concentration 
form).  On  the  other  hand,  the 
Administrator  also  judges  that  the 
relatively  lai^ge  percentage  of  sites  that 
would  experience  O3  peaks  above  a 
benchmark  level  of  0.09  ppm  even  when 
attaining  a  fifth-highest  concentration 
standard  and  the  number  of  days  on 
which  the  level  of  a  fifth-highest 
concentration  standard  may  be 
exceeded  argue  against  choosing  that 
form,  which  is  the  least  restrictive 
within  the  range  considered. 

For  the  reasons  outlined  above,  and 
taking  into  account  the  range  of  views 
in  the  public  comments,  the 
Administrator  concludes  that  an 
intermediate  form,  the  fourth-highest 
concentration  form,  would  serve  to 
appropriately  balance  these  public 
health  considerations  in  conjunction 
with  the  8-^our  averaging  time  and  0.08 
ppm  level  selected,  as  discussed  above 
in  Units  II.B.l.  and  II.B.2..  that  are  of 
primary  importance  in  determining  the 
degree  of  public  health  protection 
afforded  by  the  standard.  In  addition, 
the  Administrator  notes  that  based  on 
an  analysis  of  air  quality  in  counties 
that  would  attain  an  8-hour,  0.08  ppm 
fourth-highest  concentration  standard 
(based  on  1993-1995  data),  over  99 
percent  of  such  counties  would  be 
expected  to  have  four  or  fewer  days  on 
which  the  level  of  the  standard  is 
exceeded  in  an  average  year  (Freas. 
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1997).  This  number  of  exceedances  is 
clearly  within  the  range  of  multiple 
exceedances  that  CASAC  judged  to  be 
appropriate  for  a  health-based  priraauy 
0\  standard.  Thus,  in  the 
Administrator's  judgment,  based  on  the 
information  currently  available,  an  8- 
hour,  0.08  ppm  standard  with  a  fourth- 
highest  concentration  form  will  protect 
public  health  with  an  adequate  margin 
of  safety. 

In  the  proposal,  which  maintained  the 
current  approach  of  using  air  quality 
data  firom  the  monitor  measuring  the 
highest  O)  concentrations  in  an  area  to 
determine  whether  the  primary  standard 
for  O3  is  attained,  the  Administrator 
solicited  comment  on  the  alternative  of 
using  some  form  of  averaging  across 
monitors.  As  discussed  in  the  proposal, 
EPA  recognized  that  during  the  review 
of  the  Staff  Paper,  a  number  of 
commenters  suggested  that  averaging 
across  monitors  might  be  appropriate  to 
increase  the  degree  to  which  monitoring 
data  used  in  determining  attainment  of 
the  standard  reflects  population 
exposure  and  aggregate  population 
health  risk.  Further,  these  commenters 
suggested  that  averaging  data  from 
multiple  monitors  in  an  area  would 
produce  a  more  stable  measure  of  air 
quality  and  would  take  into  account 
broader  population  exposure  patterns 
across  an  area  than  would  the  current 
approach  of  considering  data  from  each 
monitor  independently. 

The  Administrator  aid  not  propose 
the  use  of  spatial  averaging  because  of 
concerns  oudined  in  the  proposal 
including:  The  difficulty  in  determining 
an  appropriate  level  for  a  spatially 
averaged  primary  standard  given  that 
the  bulk  of  the  human  health  effects 
evidence  supporting  a  decision  on  an 
appropriate  O]  standard  is  based  on 
controlled  human  exposure  studies  that 
relate  known  O3  exposures  directly  to 
responses  in  individuals;  and  questions 
as  to  whether  adequate  health 
protection  would  be  provided  to 
individuals  within  the  populations  that 
live  or  work  in  communities  that 
routinely  experience  higher  O3 
concentrations  within  a  broad 
metropolitan  area. 

To  address  these  two  concerns,  it 
would  be  necessary  to  define  criteria  for 
geographic  locations  or  communities 
(e.g.,  spatial  averaging  zones)  within 
which  the  use  of  spatially  averaged  Oj 
data  would  be  acceptable.  Such  criteria 
would  be  important  since  O3  air  quality 
concentrations  can  vary  significantly 
across  most  urban  areas.  The  lowest 
concentrations  typically  occur  in  the 
urban  center  and  in  locations  near  O3 
precursor  sources,  mid-range 
concentrations  in  neighborhoods  and 


locations  surroimding  the  urban  center, 
and  peak  concentrations  are  typically 
measured  downwind  along  the 
outermost  suburban  regions  of  the  urban 
area.  Also,  the  location  of  residences, 
schools,  parks,  and  other  places  where 
individuals  might  be  exposed  more 
frequently  to  ambient  O3  concentrations 
of  concern  would  be  an  important 
consideration.  Unless  the  O3 
concentration  gradients  within  each 
spatial  averaging  zone  were  relatively 
homogeneous,  there  may  be  significant 
numbers  of  sensitive  individuals 
exposed  to  high  O3  concentrations  in 
areas  where  the  spatial  average  indicates 
that  the  overall  air  quality  is  acceptable. 

In  the  proposal,  EPA  also  notea  the 
need  to  help  State  and  local 
govenunents  devise  different  O3 
monitoring  networks  by  revising 
relevant  regulations  and  guidance, 
should  spatial  averaging  be  adopted. 
This  would  likely  involve  defming 
general  criteria  for  monitoring  network 
design,  siting,  and  spatial  averaging 
zones  in  nationally  implementable 
terms,  with  case-by-case  evaluation  of 
each  monitoring  network.  The  EPA 
recognized  that  this  activity  would 
place  additional  burdens  on  State  and 
local  air  quality  management  districts. 

In  soliciting  comment  on  whether  it 
would  be  desirable  to  adopt  some  form 
of  spatial  air  quality  averaging  for  O3, 
the  Administrator  also  solicited 
comment  on  specific  alternative 
approaches  that  could  be  used  to 
address  the  issues  of  concern.  In 
particular,  the  Administrator  was 
interested  in  analyses  that  inform 
questions  about  monitoring  network 
design,  siting  requirements,  and 
approaches  for  specification  of  spatial 
averaging  zones;  the  distribution  of 
public  health  protection  that  would 
result  from  such  alternative  approaches; 
and  the  extent  to  which  the  level  of  the 
standard  would  need  to  be  adjusted,  if 
any,  to  provide  public  health  protection 
consistent  with  the  level  of  protection 
contemplated  in  the  proposal. 

The  EPA  received  many  comments  on 
the  subject  of  using  spatially  averaged 
data  to  determine  when  the  primary 
standard  for  O3  is  attained.  Commenters 
from  business  and  industry  associations 
frequently  supported  the  use  of  spatially 
averaged  data,  as  did  many  local 
governments  and  a  small  number  of 
States,  principally  because  it  would 
provide  a  more  stable  air  quality 
indicator  and  would  better  represent 
population  exposxire  and  risk.  Some  of 
these  commenters  felt  that  the  use  of 
spatial  averaging  would  be  consistent 
with  the  use  of  risk  assessment  as  a 
policy  tool  for  standard  setting.  Many  of 
these  conunenters  agreed  that  the 


heterogeneity  of  O3  concentrations 
across  geographic  areas  would  need  to 
be  addressed  by  network  design,  with  a 
few  expressing  the  opinion  that  this 
would  not  be  an  insiurmountable 
problem  given  that  there  is  continual 
movement  of  monitors  within  existing 
networks.  Some  commenters  suggested 
averaging  approaches  that  included  the 
use  of  population  weighting  of 
monitored  data,  and  some  supported  the 
use  of  a  public  health  information 
system  to  allow  individuals  residing  in 
"hot  spot"  areas  to  reduce  their 
exposures  to  O3  concentrations  of 
concern. 

In  contrast,  environmental 
associations,  public  health 
professionals,  most  States,  and  many 
individuals  voiced  strong  concerns  that 
the  use  of  spatially  averaged  data  would 
routinely  allow  individuals  who  live  or 
work  in  communities  with  consistently 
higher  O3  levels  than  those  occurring 
across  the  broader  urban  area  to  be 
exposed  to  concentrations  of  concern. 
Many  of  these  commenters  raised  the 
issue  of  environmental  equity, 
expressing  the  view  that  communities 
with  consistently  higher  O3 
concentrations  typically  are  composed 
predominantly  of  individuals  of  lower 
socioeconomic  status,  or  are  composed 
of  a  predominantly  minority  population. 
The  EPA  notes  that  this  view  is  not 
consistent  with  the  air  quality  data 
discussed  earlier  in  this  unit,  in  that  O3 
concentrations  are  typically  lower  in 
urban  centers  than  in  locations 
surrounding  or  downwind  of  urban 
centers.  Some  conunenters  also  raised 
concerns  about  the  complexity  and 
burdens  associated  with  redesigning 
existing  monitoring  networks. 

Taking  into  account  the  comments 
received,  the  Administrator  does  not 
find  that  the  issues  of  concern,  as 
outlined  in  the  proposal  and  above, 
have  been  adequately  addressed  in  this 
review  of  the  O3  standard.  In  particular, 
while  EPA  strongly  agrees  with  the 
importance  of  public  health  advisories 
in  addition  to  adequately  protective 
standards,  relying  on  the  use  of  public 
health  advisories  to  provide  information 
for  at-risk  populations  who  may 
consistently  be  exposed  to  localized  03 
concentrations  of  concern  is  considered 
by  the  Administrator  to  be  an 
insufficient  approach  to  protecting 
public  health  with  an  adequate  margin 
of  safety.  Further,  the  suggested  use  of 
population  weighting  of  monitored  data 
may,  in  many  cases,  be  insufficiently 
sensitive  to  local  O3  variations  to  ensure 
adequate  protection  of  these 
populations  from  localized  O3 
concentrations.  Thus,  the  revised  O3 
standard  will  maintain  the  current 
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approach  of  using  air  quality  data  from 
the  monitor  measiuing  the  highest  O3 
concentrations  in  an  area  to  determine 
whether  the  standard  is  attained  within 
an  area. 

The  EPA  has  also  considered  spatial 
averaging  in  the  context  of  the  decision 
to  revise  the  PM  NAAQS,  in  part,  by 
adopting  a  form  of  an  annual  standard 
for  fine  particles  (i.e.,  PM2.5)  that  allows 
for  spatial  averaging  within  appropriate 
criteria.  It  is  important  to  note  that 
different  considerations  apply  in  these 
two  cases.  One  principal  difference  is 
the  nature  of  the  healdi  effects  evidence 
for  O3  and  PM2  5.  When  considering 
averaging  approaches  for  O3,  it  should 
be  recognized  that  much  of  the  human 
health  effects  evidence  supporting  the 
O3  standard  is  based  on  controlled 
human  exposure  studies  that  relate 
individual  O3  exposiuBS  directly  to 
responses  in  individuals,  whereas  the 
health  effects  evidence  supporting  the 
PM2.5  standards  is  from  epidemiological 
studies  relating  community  measures  of 
PM2.5  concentrations  to  population- 
wide  responses.  Thus,  information 
available  for  determining  an  appropriate 
level  of  a  standard  in  these  two  cases  is 
predominanUy  individual-oriented  in 
the  case  of  O3  and  community-oriented 
in  the  case  of  PM2.5.  As  a  consequence, 
additional  research  and  exposure  and 
risk  assessments  beyond  those  available 
in  this  review  would  be  necessary  to 
provide  a  basis  for  further  consideration 
of  a  spatially  averaged  standard  for  O3. 
The  EPA  will  continue  to  explore  this 
approach. 

Another  important  difference  between 
the  O3  and  PM  standards  is  that  the 
suite  of  annual  and  24-hour  PM2.J 
standards  permits  the  use  of  the  24- 
hour  PM2.5  standard,  which  would  not 
be  spatially  averaged,  as  a  backstop  to 
control  localized  "hot  spots,"  whereas  a 
single  O3  standard  does  not  allow  for 
such  a  dual  approach.  Also,  EPA  notes 
that  the  existence  of  an  established, 
extensive  O3  monitoring  network  would 
require  substantial  redesigning  and 
relocation  of  monitors  for  the  purpose  of 
spatial  averaging,  in  contrast  to  the 
ciurent  absence  of  such  a  network  for 
PM2  5  which  can  be  newly  designed  to 
address  community-oriented  monitoring 
from  the  outset. 

As  discussed  in  the  proposal,  the 
Administrator  recognizes  that  no 
standard  within  the  range  of  levels  and 
forms  considered  in  this  review, 
including  the  selected  standard,  is  risk 
free,  due  to  the  continuum  of  risk  likely 
posed  by  exposures  to  ambient  O3 
j)otentiaily  down  to  background  levels. 
Accordingly,  consistent  with  CASAC 
advice,  the  Administrator  solicited 
comment  in  the  proposal  on  elements  of 


an  enhanced  public  health  advisory 
system.  The  Administrator  believes  that 
the  information  that  could  be  made 
available  through  such  a  public  health 
advisory  system  would  be  particularly 
useful  to  extremely  sensitive 
individuals  in  making  personal 
decisions  about  avoiding  exposures 
with  the  potential  to  cause  transient 
adverse  effects  on  days  when  8-hour 
average  O3  concentrations  are  predicted 
to  be  at  or  near  the  level  of  the  standard. 
Approaches  to  developing  an  enhanced 
system,  and  comments  received  on  such 
approaches,  are  discussed  in  Unit  II.C. 
of  this  preamble. 

4.  Final  decision  on  the  primary 
standard.  After  carefully  considering 
the  information  presented  in  the  Criteria 
Docimient  and  the  Staff  Paper,  the 
advice  and  recommendations  of 
CASAC,  public  comments  received  on 
the  proposal,  and  for  the  reasons 
discussed  above,  the  Administrator  is 
replacing  the  existing  1-hour,  0.12  ppm 
primary  standard  with  a  new  8-hour, 
0.08  ppm  primary  standard.  The  new  8- 
hour  standard  will  become  effective 
September  16,  1997. 

The  8-hour,  0.08  ppm  primary 
standard  will  be  met  at  an  ambient  air 
quality  monitoring  site  when  the  3-year 
average  of  the  annual  foiulh-highest 
daily  maximiun  8-hour  average  O3 
concentration  is  less  than  or  equal  to 
0.08  ppm.  Data  handling  conventions 
are  specified  in  a  new  Appendix  I  to  40 
CFR  part  50  as  discussed  in  Unit  VI 
below. 

In  the  proposal,  EPA  proposed  that 
the  revocation  of  the  existing  1-hour  O? 
standard  be  delayed  for  certain  purposes 
until  EPA  had  approved  State 
Implementation  Plans  to  implement  the 
new  8-hoiu'  O3  standard.  EPA  had 
proposed  continuing  the  applicability  of 
the  1-hour  standard  in  this  way  in  order 
to  facilitate  continuity  in  public  health 
protection  diuing  the  transition  to  a  new 
standard.  (See  Memorandum  from  John 
S.  Seitz  to  Mary  D.  Nichols,  November 
20, 1996;  Docket  No.  A-95-58,  item  II- 
B-3.)  Also,  at  the  time  of  the  proposal 
of  the  new  O3  standard,  EPA  had 
proposed  an  interpretation  of  the  Act  in 
the  proposed  Interim  Implementation 
Policy  (61  FR  65764,  December  13, 
1996)  under  which  the  provisions  of 
subpart  2  of  part  D  of  Title  I  of  the  Act 
would  not  apply  to  existing  O3 
nonattainment  areas  once  a  new  O3 
standard  becomes  effective. 

In  light  of  comments  received 
regardLag  the  interpretation  proposed  in 
the  Interim  Implementation  Policy,  EPA 
has  reconsidered  that  interpretation  and 
now  believes  that  the  Act  should  be 
interpreted  such  that  the  provisions  of 
subpart  2  continue  to  apply  to  O3 


nonattainment  areas  for  purposes  of 
achieving  attainment  of  the  current  1- 
hour  standard.  As  a  consequence,  the 
provisions  of  subpart  2,  which  govern 
implementation  of  the  1-hour  O3 
standard  in  O3  nonattainment  areas,  will 
continue  to  apply  as  a  matter  of  law  for 
so  long  as  an  area  is  not  attaining  the  1- 
hour  standard.  Once  an  area  attains  that 
standard,  however,  the  purpose  of  the 
provisions  of  subpart  2  will  have  been 
achieved  and  those  provisions  will  no 
longer  apply.  However,  the  provisions 
of  subpart  1  of  part  D  of  Tide  I  of  the 
Act  would  apply  to  the  implementation 
of  the  new  8-hour  O3  standards. 

To  facilitate  the  implementation  of 
those  provisions  and  to  ensure  a  smooth 
transition  to  the  implementation  of  the 
new  8-hour  standard,  the  l-hoiu 
standard  should  remain  applicable  to 
areas  that  are  not  attaining  the  1-hour 
standard.  Therefore,  the  1-hoiu' 
standard  will  remain  applicable  to  an 
area  until  EPA  determines  that  it  has 
attained  the  1-hour  standard,  at  which 
-point  the  1-hour  standard  will  no 
longer  apply  to  that  area. 

C.  Communication  of  Public  Health 
Information 

Information  on  the  public  health 
implications  of  ambient  concentrations 
of  criteria  pollutants  is  currently  made 
available  primarily  through  two  EPA 
programs.  The  first  program  is  designed 
to  prevent  ambient  pollutant 
concentrations  from  reaching  the 
significant  harm  level  (i.e.,  an  exposure 
level  that  constitutes  an  imminent  and 
substantial  endangerment  to  public 
health).  The  second  program  is  the 
Pollutant  Standards  Index  (PSI),'* 
which  is  a  health  advisory  system.  The 
proposal  focused  on  the  potentially 
expanded  use  of  the  PSI  in  regard  to 
allowing  sensitive  individuals  to  reduce 
their  risk  of  exposiu-e.  CurrenUy,  EPA 
and  local  officials  use  the  PSI  as  a 
public  information  tool  to  advise  the 
public  about  the  general  health  effects 
associated  with  different  pollution 
levels  and  to  describe  whatever 
precautionary  steps  may  need  to  be 
taken  if  air  pollution  levels  rise  into  the 
unhealthful  range.  By  notifying  the 
public  when  a  PSI  value  exceeds  100 
(which  corresponds  to  the  NAAQS  for 
each  criteria  pollutant)^^,  citizens  are 
given  the  opportunity  to  take 
appropriate  steps  to  avoid  exposures  of 
concern.  This  use  of  the  PSI  could  be 
expanded  to  provide  more  specific 
health  information  for  O3  concentrations 


■'  For  a  discussion  of  these  programs,  see  the 
proposal. 

"  Currently,  a  PSI  value  of  100  for  Oj 
corresponds  to  an  ambient  concentration  of  0.12 
ppm.  averaged  over  1  hour. 
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close  to  the  level  of  the  primary 
standard.  Given  the  continuum  of  risks 
associated  with  exposure  to  Oy,  this 
information,  while  perhaps  of  interest  to 
all  citizens,  would  be  particularly  useful 
to  those  individuals  who  are  extremely 
sensitive  to  relatively  low  Ojt 
concentrations.  As  an  example,  the 
proposal  mentioned  the  possibility  of 
expanding  the  PSI  to  include  two  new 
descriptive  categories  in  the  Index,  one 
including  concentrations  within  a  range 
somewhat  below  the  level  of  the  new 
primary  standard  (with  a  possible 
descriptor  of  "moderately  good"),  the 
other  including  concentrations  within  a 
range  somewhat  above  the  level  of  the 
standard  (with  a  possible  descriptor  of 
"moderately  unheal th fur ').  Such  an 
approach  could  better  reflect  the 
increased  understanding  of  health 
effects  associated  with  O3  exposure 
developed  dumng  this  review,  and 
would  be  consistent  with  the 
recommendation  of  a  number  of  CASAC 
panel  members  "that  an  expanded  air 
pollution  warning  system  be  initiated  so 
that  sensitive  individuals  can  take 
appropriate  'exposure  avoidance' 
behavior"  (Wolff,  1995b). 

The  proposal  also  discussed  the  use  of 
forecasting  in  combination  with  this 
expanded  use  of  the  PSI.  For  a  health 
advisory  system  to  be  effective,  citizens 
need  to  be  notified  as  early  as  possible 
to  be  able  to  avoid  exposures  of  concern. 
The  notice  indicated  that  if  the  current 
1-hour  primary  NAAQS  for  O^  is 
replaced  with  an  8— hour  standard,  there 
would  clearly  be  increased  value  in 
using  forecasted  O^  concentrations  in 
providing  cautionary  statements  to  the 
public.  Currently,  when  a  health 
advisory  indicates  that  the  1-hour  O3 
PSI  value  of  100  has  been  exceeded, 
citizens  generally  have  time  to  avoid 
exposures  of  concern  because  O3  levels 
tend  to  remain  elevated  for  several 
hours  during  the  day.  With  the  new  8- 
hour  standard,  however,  this  would 
likely  not  be  the  case,  since  by  the  time 
a  PSI  value  is  reported,  the  potential  for 
prolonged  exposures  of  concern  would 
likely  have  passed  for  that  day. 
Forecasting  8-hour  maximum  O3 
concentrations  would  facilitate  the  risk- 
reduction  function  of  the  PSI  by  giving 
citizens  more  time  to  limit  or  avoid 
exposures  of  concern. 

The  EPA  did  not  formally  propose 
revisions  to  the  PSI  in  the  proposal. 
Instead,  the  Administrator  requested 
comment,  and  indicated  that  the  Agency 
might  propose  revisions  to  the  PSI  in 
conjunction  with  future  proposals 
associated  with  the  implementation  of  a 
revised  NAAQS. 

The  EPA  received  a  large  number  of 
comments  from  a  wide  variety  of 


commenters  on  the  usefulness  of  both 
an  expanded  health  advisory  system 
and  the  forecasting  of  8-hour  ambient 
O3  concentrations.  Commenters 
representing  State  and  local  agencies, 
business  and  industry  associations,  as 
well  as  environmental  associations 
overwhelmingly  endorsed  the  use  of  an 
expanded  public  health  advisory  system 
and  many  noted  the  importance  of 
forecasting  8-hour  O3  concentrations  in 
conjunction  with  the  PSI,  while 
recognizing  a  number  of  issues  that 
would  need  to  be  addressed. 

Comments  from  environmental 
associations  endorsed  increasing  the 
specificity  of  warnings  with  regard  to 
the  health  effects  that  could  occur  as  a 
result  of  exposure,  and  noted  that 
citizens  are  capable  of  dealing  with 
complex  information.  These 
commenters  also  took  exception  to 
describing  O3  levels  around  the  level  of 
the  standard  that  have  been  shov«rn  to 
result  in  decreased  lung  function  and 
increased  respiratory  symptoms,  as 
"moderately  good,"  stating  that  this 
descriptor  is  misleading  and  might  not 
be  heeided  by  people  who  could,  if  they 
fully  understood  the  nature  of  the  health 
risk,  take  action  to  minimize  their 
exposures.  Other  commenters  felt  that 
the  descriptors  "moderately  good"  and 
"moderately  unhealthful"  were 
unnecessarily  confusing. 

Industry  commenters  were  uniformly 
supportive  of  enhancing  the  risk 
reduction  function  of  the  PSI  by  issuing 
health  advisories  with  specific  health 
information  at  and  above  the  level  of  the 
standard.  Several  industry  commenters 
also  recommended  that  the  function  of 
the  PSI  be  combined  with  the  function 
of  an  O3  action  system,  which  would 
reconunend  voluntary  actions  to  reduce 
ambient  Oa  concentrations  when  the 
level  of  the  standard  is  forecasted  to  be 
exceeded.  This  would  result  in  a  system 
that  not  only  could  provide  accurate 
health  effects  information  specific  to  the 
members  of  the  population  likely  to 
experience  effects,  but  also  could  help 
prevent  exposures  to  levels  of  O3  at  or 
above  the  level  of  the  standard. 

Conmienters  from  State  and  local  air 
pollution  control  authorities  strongly 
endorsed  expanding  the  use  of  the  PSI 
and  the  utilization  of  forecasted  8-hour 
O3  concentrations.  These  commenters 
encouraged  EPA  to  develop  any  such 
approaches  to  revise  the  PSI  in 
consultation  with  State  and  local 
agencies,  specifically  in  the  areas  of 
sharing  real-time  O3  monitoring  data 
among  neighboring  States,  risk 
communication  with  the  public,  and 
coordination  of  a  national  program. 
States  also  expressed  the  need  for 
flexibility  in  the  implementation  of  such 


approaches  and  for  guidance  from  EPA 
on  technical  aspects  such  as  forecasting. 

The  EPA  will  take  all  of  these 
comments  into  consideration  when 
developing  a  proposal  to  revise  the  PSI 
(40  CFR  58.50)  for  O3.  The  EPA  plans 
to  propose  these  revisions,  as  well  as 
revisions  to  the  significant  harm  level 
program  (40  CFR  51.16),  at  a  later  date. 

m.  Rationale  for  the  Secondary  O3 
Standard 

A.  Introduction 

1.  Overview.  This  notice  presents  the 
Administrator's  final  decision  regarding 
the  need  to  revise  the  current  secondary 
O3  standard,  and  more  specifically,  to 
replace  the  existing  1-hour,  0.12  ppm 
O3  secondary  NAAQS  with  a  secondary 
standard  equal  in  form,  level,  and 
averaging  time  to  the  new  8-hour,  0.08 
ppm  primary  standard.  This  decision  is 
based  on  a  thorough  review  of  the 
scientific  information  on  vegetation 
effects  associated  with  exposure  to 
ambient  levels  of  O3  as  assessed  in  the 
Criteria  Document.  This  decision  also 
takes  into  account: 

(1)  Staff  Paper  assessments  of  the 
most  policy-relevant  information  in  the 
Criteria  Document  and  staff  analyses  of 
air  quali^,  vegetation  exposure  and 
risk,  and  economic  values  presented  in 
the  Staff  Paper,  upon  which  staff 
recommendations  for  a  new  O3 
secondary  standard  were  based. 

(2)  Consideration  of  the  degree  of 
protection  to  vegetation  potentially 
afforded  by  the  new  8-hour,  0.08  ppm 
primary  standard  compared  to 
alternative  secondary  standards. 

(3)  CASAC  advice  and 
recommendations  as  reflected  in 
discussion  of  drafts  of  the  Criteria 
Document  and  Staff  Paper  at  public 
meetings,  in  separate  written  comments, 
and  in  CASAC's  letter  to  the 
Administrator  (Wolff,  1996). 

(4)  Public  comments  received  during 
development  of  these  documents  either 
in  conjunction  with  CASAC  meetings  or 
separately. 

(5)  Extensive  public  comments 
received  on  the  proposed  decision 
regarding  the  secondary  O3  standard. 
After  taking  this  information  into 
account  and  for  the  reasons  discussed  in 
this  Unit,  the  Administrator  concludes 
that  revisions  to  the  current  secondary 
standard  are  appropriate  at  this  time  to 
provide  increased  protection  against 
adverse  effects  to  public  welfare,  and 
that  it  is  appropriate  to  set  the  new 
secondary  standard  identical  to  the  new 
primary  standard. 

This  review  has  focused  on  O3  effects 
on  vegetation  since  these  public  welfare 
effects  are  of  most  concern  atOa 
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concentrations  typically  occurring  in 
the  United  States.  By  affecting 
commercial  crops  and  natural 
vegetation,  O3  may  also  indirectly  affect 
natural  ecosystem  components  such  as 
soils,  water,  animals,  and  wildlife. 
Based  on  the  scientific  literature 
assessed  in  the  Criteria  Document,  the 
Administrator  believes  it  is  reasonable 
to  conclude  that  a  secondary  standard 
that  protects  the  public  welfare 
categories  of  conmiercial  crops  and 
natiiral  vegetation  from  knowra  or 
anticipated  adverse  effects  would  also 
afford  increased  protection  to  these 
other  related  public  welfare  categories. 
With  regard  to  O3  effects  on  mamnade 
materials  and  deterioration  of  property, 
the  scientific  literature  assessed  in  the 
Criteria  Document  contains  little  new 
information  since  the  last  review. 
Accordingly.  EPA  again  concludes  for 
the  reasons  set  forth  in  1993  (58  FR 
13008,  March  9, 1993)  that  03-related 
effects  on  materials  do  not  provide  a 
basis  for  selecting  an  averaging  time  and 
level  for  a  secondary  standard.  In 
addition,  since  the  effects  of  O3  on 
personal  comfort  and  well-being  (e.g., 
nose  and  throat  irritation,  chest 
discomfort,  and  cough)  have  been 
accounted  for  in  the  review  of  the 
primary  standard,  these  effects  are  not 
considered  in  this  review  of  the 
secondary  standard. 

The  vegetation  effects  information, 
exposure  and  risk  assessment,  and 
economic  analyses  presented  in  the 
Staff  Paper  and  proposal  are  briefly 
outlined  in  the  remainder  of  Unit  in.A. 
of  this  preamble.  The  key  issues  raised 
in  public  comments  with  regard  to: 
Whether  revisions  to  the  current 
secondary  standard  are  requisite  to 
protect  public  welfare  from  adverse 
effects  and  the  specific  elements  of  a 
revised  secondary  standard  are 
discussed  in  Unit  in.B.  along  with  the 
Administrator's  rationale  for  concluding 
that  it  is  appropriate  to  revise  the 
current  secondary  standard  to  be 
identical  to  the  new  primary  standard. 

2.  Vegetation  effects  information. 
Exposures  to  O3  have  been  associated 
quantitatively  and  qualitatively  with  a 
vsride  range  of  vegetation  effects  such  as 
visible  foliar  injury,  growth  reductions 
and  yield  loss  in  annual  crops,  growth 
reductions  in  tree  seedlings  and  mature 
trees,  and  effects  that  can  have  impacts 
at  the  forest  stand  and  ecosystem  level. 
Summarized  below  are  key  findings  for 
each  of  the  above  effects  categories  that 
are  discussed  in  more  detail  in  the 
Criteria  Document,  Staff  Paper,  and 
proposal. 

Visible  foliar  injury  can  represent  a 
direct  loss  of  the  intended  use  of  the 
plant,  ranging  from  reduced  yield  and/ 


or  marketability  for  some  agricultural 
species  to  impairment  of  the  aesthetic 
value  of  urban  ornamental  species.  On 
a  larger  scale,  foliar  injury  .is  occurring 
on  native  vegetation  in  national  parks, 
forests,  and  wilderness  areas,  and  may 
be  degrading  the  aesthetic  quality  of  the 
natural  landscape,  a  resource  important 
to  public  wel&re. 

Ozone  can  interfere  with  carbon  gain 
(photosynthesis)  and  allocation  of 
carbon  with  or  without  the  presence  of 
visible  foliar  injury.  As  a  result  of 
decreased  carbohydrate  availability, 
remaining  carbohydrates  may  be 
allocated  to  sites  of  injured  tissue  or 
employed  in  other  repair  or 
compensatory  processes,  thtis  reducing 
the  carbohydrates  available  for  plant 
growth  and/or  yield.  Growth  and  yield 
effects  of  O3  have  been  well 
documented  for  niunerous  species, 
including  commodity  crops,  fruits  and 
vegetables,  and  seedlings  of  both 
coniferous  and  deciduous  tree  species. 

Due  to  a  number  of  differences 
between  seedlings  and  mature  trees  in 
their  responses  to  O3  exposures,  data 
from  tree  seedling  studies  cannot,  at  this 
time,  be  extrapolated  to  quantify 
responses  to  O3  in  mature  trees. 
However,  long-term  observational 
studies  of  mature  trees  have  shown 
growth  reductions  in  the  presence  of 
elevated  O3  concentrations.  Where  these 
growth  reductions  are  not  attributed  to 
O3  alone,  due  to  the  presence  of  many 
otiier  environmental  variables,  it  has 
been  reported  that  O3  is  a  significant 
contributor  that  potentially  exacerbates 
the  effects  of  other  environmental 
stresses  (e.g.,  pests).  In  addition,  studies 
show  that  sensitivity  to  O3  with  respect 
to  visible  foliar  injury  and  growth  and 
yield  effects  can  vary  significantly 
within  and  between  species  for  both 
crops  and  trees. 

Growth  reductions  can  indicate  that 
plant  vigor  is  being  compromised  such 
that  the  plant  can  no  longer  compete 
effectively  for  essential  nutrients,  water, 
light,  and  space.  When  many  O3- 
sensitive  individuals  make  up  a 
population,  the  whole  population  may 
be  affected.  Changes  occurring  within 
sensitive  populations,  or  stands,  if  they 
are  severe  enough,  ultimately  can 
change  conununity  and  ecosystem 
structure.  Structural  changes  that  alter 
the  ecosystem  functions  of  energy  flow 
and  nutrient  cycling  can  alter  ecosystem 
succession. 

In  the  CASAC  closure  letter,  all 
CASAC  panel  members  agreed  that 
"damage  is  occurring  to  vegetation  and 
natural  resources  at  concentrations 
below  the  present  1-hour  national 
ambient  air  quality  standard  (NAAQS) 
of  0.12  ppm,"  and  the  vegetation  experts 


agreed  that  "plants  appear  to  be  more 
sensitive  to  O3  than  humans"  (Wolff. 
1996).  Further,  the  CASAC  panel  agreed 
"that  a  secondary  NAAQS,  more 
stringent  than  the  present  primary 
standard,  was  necessary  to  protect 
vegetation  from  O3"  (Wolff,  1996).  The 
Administrator  concurred  in  the  proposal 
with  the  unanimous  view  of  CASAC 
that  the  current  standard  of  0.12  ppm, 
1-hour  average,  does  not  provide 
adequate  protection  to  vegetation  from 
the  adverse  effects  of  O3,  based  on  the 
following  specific  observations  that 
were  taken  from  key  studies  and  other 
biological  effects  information  reported 
in  the  O3  Criteria  E)ocument  and  Staff 
Paper: 

U)  O3  concentrations  >  0.10  ppm  can 
be  phytotoxic  to  a  large  number  of  plant 
sp>ecies,  and  can  produce  acute  foliar 
injury  responses  and  reduced  crop  yield 
and  biomass  production. 

(2)  O3  concentrations  within  the  range 
of  0.05  to  0.10  ppm  have  the  potential 
over  a  longer  duration  of  creating 
chronic  stress  on  vegetation  that  can 
result  in  reduced  plant  growrth  and 
yield,  shifts  in  competitive  advantages 
in  mixed  populations,  decreased  vigor 
leading  to  diminished  resistance  to  pest 
and  pathogens,  and  injury  from  other 
enviroiunental  stresses.  Some  sensitive 
species  can  experience  foliar  injury  and 
growth  and  yield  effects  even  when 
concentrations  never  exceed  0.08  ppm. 

The  Administrator  further  concluded 
that  the  available  scientific  information 
supports  the  conclusion  that  a 
cumulative  seasonal  exposure  index, 
such  as  the  proposed  SUM06  index, 2*  is 
more  biologically  relevant  than  a  single 
event  or  mean  index. 

3.  Vegetation  exposure  and  risk 
analyses.  In  reaching  a  judgment  in  the 
proposal  as  to  a  standard  requisite  to 
protect  crops  and  vegetation  against  the 
adverse  effects  of  O3,  the  Administrator 
took  into  account  several  additional 
considerations  including  the  extent  of 
exposure  of  03-sensitive  species, 
potential  risks  of  adverse  effects  to  such 
sf>ecies.  and  monetized  and 
nonmonetized  categories  of  increased 
vegetation  protection  associated  with 
reductions  in  O?  exposures.  In  so  doing, 
the  Administrator  recognized  that 
markedly  improved  air  quality,  and  thus 
significant  reductions  in  O3  exposures 
would  result  from  attainment  of  the 
alternative  0.08  ppm,  8-hour  primary 
standards  within  the  range  of  1-  and  5- 
expected  exceedance  forms.  Thus,  as  a 
matter  of  policy,  the  Agency  estimated 
the  increased  protection  from  Oj-related 


M  The  SUMO6  exposure  index  cumulates  over  a 
given  time  period  and  diurnal  window  all  hourly 
O3  coDceotrations  greater  than  or  equal  to  0.06  ppm. 
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effects  on  vegetation  associated  with 
attainment  of  alternative  8-hour,  0.08 
ppm  primary  standards,  and  then 
considered  the  incremental  protection 
associated  with  attainment  of  a  seasonal 
secondary  standard. 

The  ability  of  EPA  to  characterize  Oi 
air  quality  in  rural  and  remote  sites  was 
limited  by  the  available  rural  Oi 
monitoring  network.  Therefore,  EPA 
conducted  national  analyses  using 
geographic  information  systems  (GIS) 
and  data  from  existing  air  quality 
monitoring  sites  to  estimate  seasonal  Oj 
air  quality  for  the  year  1990,  in  terms  of 
the  3-month.  12-hour,  SUM06  exposure 
index.  The  year  1990  was  selected 
because  it  was  a  fairly  typical  year  in 
terms  of  Oi  air  quality.  The  estimated 
1990  air  quality  was  then  used  as  a 
baseline  from  which  to  roll  back  O3 
concentrations  to  project  O3  air  quality 
that  would  be  expected  to  occur  when 
alternative  standards  were  just  attained. 

The  regulatory  scenarios  examined 
included  just  attaining  the  existing  1- 
hour  secondary  standard,  alternative  8- 
hour  primary  standards  in  the  range  of 
0.07  to  0.09  ppm.  including  standards 
set  at  0.08  ppm,  with  1-  and  5-expected- 
exceedance  forms,  and  a  range  of 
seasonal  standards  using  the  SUM06 
index,  based  on  a  single  year  of  data. 
Estimates  of  air  quality  associated  with 
alternative  &-hour  primary  standards 
with  1-  and  5-expected-exceedance 
forms  were  used  to  roughly  bound  air 
quality  estimates  for  8-hour  standards 
with  concentration-based  forms  ranging 
from  the  aimual  second-  to  the  fifth- 
highest  concentration-based  forms,  and 
including  the  proposed  third-highest 
concentration-based  form. 

By  comparing  these  projected  air 
quality  scenarios  for  alternative 
standards  with  maps  showing  the 
growing  regions  for  Oj-sensitive  crops 
and  tree  seedling  species,  estimates  of 
exposures  of  concern  and  risks  of 
adverse  effects  for  various  species  were 
developed  for  alternative  standards. 
Taking  into  account  the  body  of 
information  concerning  0\  effects  on 
vegetation,  as  presented  in  the  Criteria 
Document  and  Staff  Paper  and 
simunarized  in  the  proposal,  EPA 
considered  both  quantifiable  risks 
(when  exposure-response  functions 
were  available)  as  well  as  those  risks 
that  could  only  be  qualitatively 
characterized. 

The  Administrator  concluded  in  the 
proposal  that  attaining  a  8-hour,  0.08 
ppm  primary  standard  within  the  range 
of  forms  under  consideration  would 
provide  substantially  improved 
protection  of  vegetation  from  seasonal 
Ot  exposures  of  concern.  The 
Administrator  recognized,  however,  that 


some  areas  may  continue  to  have 
elevated  seasonal  exposures,  including 
forested  park  lands  and  other  natural 
areas  and  Class  I  areas  that  are  federally 
mandated  to  preserve  certain  air  quality 
related  values. 

In  its  discussions  of  uncertainties, 
described  in  the  proposal,  the  CAS  AC 
Panel  members  expressed  concerns 
about  the  use  of  the  GIS  methodology  to 
project  national  O3  air  quality  and 
exposures  of  Os-sensitive  species.  As  is 
the  case  with  other  analytic  methods 
(e.g..  Krieging.  inverse  distance 
weighting),  the  GIS  methodology 
contains  numerous  assumptions  smd 
uncertainties,  and  incorporates  various 
databases  each  with  their  own  set  of 
uncertainties.  As  noted  in  the  Staff 
Paper  and  proposal,  the  EPA  and 
CASAC  recognized  that  the 
uncertainties  in  exposure  and  risk 
estimates  derived  from  the  GIS 
methodology  are  large  and 
unquantifiable,  but  that  the  method 
provides  useful  information  that  is 
appropriate  to  consider  in  comparing 
the  relative  protection  afforded  by 
alternative  standards.  Further.  EPA 
noted  in  the  Staff  Paper  and  proposal 
that  the  GIS-generated  air  quality 
estimates  compare  reasonably  well  with 
the  limited  available  O3  monitoring 
data.  In  taking  the  results  from  these 
analyses  into  account,  the  Administrator 
recognized  these  inherent  limitations 
and  primarily  considered  the 
comparative  results  in  assessing  the 
degree  of  protection  afforded  by 
alternative  standards. 

While  the  analyses  discussed  above 
indicated  that  an  8-hour,  0.08  ppm 
primary  standard  within  the  range  of 
alternatives  considered,  would  provide 
increased  protection  for  commercial  and 
natural  vegetation,  it  remained 
uncertain  as  to  the  extent  to  which  air 
quality  improvements  designed  to 
reduce  8-hour  Oj  concentrations  would 
reduce  O3  exposures  measured  by  a 
seasonal  SUM06  index.  To  further 
explore  this  question,  EPA  also 
examined  the  design  values  for 
alternative  8-hour,  0.08  ppm  standards. 
Mrithin  the  range  of  1  -  and  5-expected 
exceedances.  averaged  over  3  years,  and 
a  3-month.  12-hour  SUM06  standard 
for  581  counties  (those  having  sufficient 
monitoring  data  for  the  period  1991  - 
1993).  As  discussed  in  the  Staff  Paper 
and  proposal,  this  analysis  revealed  that 
almost  all  areas  that  are  within  or  above 
a  SUM06  range  of  25-38  ppm-hours 
would  also  have  an  8-hour  daily 
maximum  design  value  of  greater  than 
0.08  ppm.  Thus,  in  those  areas  in  which 
air  quality  monitoring  is  being 
conducted,  areas  that  would  likely  be  of 
most  concern  for  effects  on  vegetation. 


as  measured  by  the  SUM06  exposure 
index,  would  also  be  addressed  by  an  8— 
hour  primary  standard  set  at  a  0.08  ppm 
level. 

4.  Monetized  estimates  of  vegetation 
protection.  As  discussed  in  section 
Vn.F.  of  the  Staff  Paper  and  in  the 
proposal,  EPA  developed  monetized 
estimates  of  increased  protection 
associated  with  several  alternative 
standards  for  economically  important 
commodity  crops  nation-wide^^  and  for 
fruit  and  vegetable  crops  in  California.^' 
These  analyses  were  based  on  the  GIS- 
generated  projections  of  O3  air  quality 
for  various  alternative  standards. 
Monetized  estimates  of  increased 
protection  could  not  be  developed  for 
other  important  categories  of  vegetation, 
such  as  urban  ornamentals.  Class  I 
areas,  and  commercial  and  other  forests 
because  of  a  lack  of  available 
concentration-response  functions  and 
appropriate  economic  valuation  models. 
The  available  data  suggested,  however, 
that  reductions  in  ambient  O3 
concentrations  resulting  from 
attainment  of  alternative  standards 
would  confer  increased  protection  for 
these  categories  as  well  by  reducing 
biomass  loss,  protecting  functional, 
aesthetic,  and  existing  values,  and  by 
preserving  biodiversity  and  native 
habitats. 

As  summarized  in  the  proposal,  most 
of  the  monetized  estimates  of  increased 
protection  would  accrue  from 
attainment  of  an  8-hour,  0.08  ppm 
primary  standard,  with  a  smaller 
incremental  improvement  obtained  by 
the  addition  of  a  seasonal  secondary 
standard.  In  contrast,  the  incremental 
protection  obtained  from  the  addition  of 
a  seasonal  secondary  standard  would  be 
considerably  more  significant  when 
compared  to  an  alternative  8-hour 
primary  standard  at  a  level  of  0.09  ppm. 

B.  Need  for  Revision  of  the  Current 
Secondary  Standard 

Based  on  the  above  considerations 
and  the  rationale  in  the  proposal,  the 
Administrator  proposed  and  sought 
comment  on  two  alternative  standards, 
either  of  which  in  her  judgment  would 
be  appropriate  to  protect  public  welfare 
from  known  or  anticipated  adverse 
effects  given  the  available  scientific 
knowledge.  The  two  alternatives  were 
setting  the  revised  secondary  standard 


"  Including  15  species,  representing 
approximately  75%  of  the  U.S.  sales  of  agricultural 
crops,  evaluated  in  the  National  Crop  Loss 
Assessment  Network  (NCLAN)  studies  undertaken 
in  the  early  to  mid-1 980's.  which  provide  the 
largest,  most  uniform  database  on  the  effects  of  Oj 
on  agricultural  crop  species. 

"  These  fruit  and  vegetable  crops  constitute 
approximately  50%  of  the  Nation's  fruits  and 
vegetable  markets. 
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identical  to  the  proposed  8-hour,  0.08 
ppm  primary  standard,  or  establishing  a 
3-month,  12-hour,  SUM06  seasonal 
secondary  standard  at  the  level  of  25 
ppm-hours.  The  Administrator 
recognized  that  it  would  be  a  reasonable 
policy  choice  to  set  the  revised 
secondary  standard  identical  to  an  0.08, 
8-hour  ppm  primary  standard,  but  also 
recognized  that  a  SUM06  seasonal 
standard  is  more  biologically  relevant 
and,  therefore,  was  also  appropriate  to 
consider. 

In  reaching  her  final  decision  on  a 
revised  secondary  standard,  the 
Administrator  has  taken  into  account 
several  factors.  First,  she  again 
concludes  based  on  information 
presented  in  the  Criteria  Document  and 
Staff  Paper,  and  simunarized  in  the 
proposal  and  in  this  preamble,  that  the 
existing  secondary  standard  does  not 
provide  adequate  protection  for 
vegetation  against  the  adverse  welfare 
effects  of  O3. 

Second,  she  has  considered  the 
comments  made  by  the  CASAC  Panel 
members  during  their  reviews  of  these 
dociunents  and  in  CASAC's  closure 
letter,  "that  a  secondary  NAAQS,  more 
stringent  than  the  present  primary 
standard,  was  necessary  to  protect 
vegetation  from  O3"  (Wolff,  1996). 
These  statements  provide  strong  support 
to  the  Administrator's  judgment  that  the 
body  of  scientific  evidence  on  O3  effects 
on  vegetation  provides  sufficient  and 
compelling  evidence  that  the  current 
secondary  standard  is  not  adequately 
protective  and  should  be  revised. 

Third,  the  Administrator  recognizes 
that  significant  uncertainties  remain 
with  respect  to  exposure  dynamics,  air 
quality  relationships,  and  estimates  of 
increased  vegetation  protection  which 
are  important  factors  in  selecting  an 
appropriate  secondary  standard,  as 
described  more  fully  in  the  Criteria 
Document,  Staff  Paper  and  proposal. 
The  CASAC  closure  letter  highlighted 
key  uncertainties  that  hampered  the 
Panel's  ability  to  make  any 
recommendations  as  to  an  appropriate 
form  or  level  for  a  secondary  standard 
that  would  be  protective  against  adverse 
effects  on  vegetation  from  exposure  to 
ambient  levels  of  O3.  The  Panel  stated 
that  "agreement  on  the  level  and  form 
of  such  a  standard  is  still  elusive"  and 
"***there  remain  important  limitations 
to  our  imderstanding  of  the  extent  of  the 
response  of  vegetation  to  O3  under  field 
conditions"  (Wolff,  1996).  These 
uncertainties  are  largely  a  result  of 
inadequate  nu-al  and  remote  O3  air 
quality  data  that  would  allow  with 
greater  certainty  determination  of  the 
relationships  between  Os-related  effects 
being  observed  in  the  field  and  ambient 


O3  exposures.  Nevertheless,  the 
alternative  standards  proposed  by  the 
Administrator  are  consistent  with  the 
range  of  views  expressed  by  the  CASAC 
panel  members,  and  CASAC  recognized 
that  choosing  between  the  two 
alternatives  is  a  policy  decision  that 
can40t  be  based  solely  on  science 
(Wolff,  1996). 

Fourth,  the  Administrator  recognized 
that  just  attaining  the  &-hour,  0.08  ppm, 
1-  and  5-expected  exceedance 
alternatives  results  in  markedly 
improved  air  quality  when  compared  to 
just  attaining  the  existing  secondary 
standard,  with  only  slight 
improvements  associated  with  going 
from  a  5-  to  1 -expected  exceedance 
form. 

Fifth,  the  Administrator  has  carefully 
considered  the  information  and  views 
provided  in  the  public  comments. 
Though  these  conunents  yielded  no  new 
scientific  information  relevant  to 
choosing  between  the  two  alternative 
proposed  standards,  many  commenters 
repeated  the  CASAC's  concerns  over  the 
significant  uncertainties  remaining  in 
the  database.  Many  of  these  commenters 
expressed  the  view  that  EPA  should 
wait  to  set  a  seasonal  secondary 
standard  until  better  rural  air  quality 
data  were  available,  which  would  allow 
for  better  characterization  of  the 
magnitude  of  improvements  in  public 
welfare  protection  likely  to  be  afforded 
by  such  a  standard  compared  to  a 
revised  primary  standard. 

In  sharp  contrast,  other  commenters 
expressed  the  view  that  the  available 
data  were  sufficient  to  demonstrate  a 
need  to  set  a  seasonal  secondary 
standard  to  protect  vegetation  against 
the  adverse  effects  of  O3,  and  many  such 
commenters  recommended  the 
proposed  SUM06  form  for  such  a 
standard.  A  significant  number  of  these 
commenters  also  made 
recommendations  on  the  appropriate 
level  for  a  seasonal  SUM06,  generally 
recommending  levels  lower  than  the 
proposed  25  ppm-hours,  ranging  from  8 
to  20  ppm-hoiu^.  The  key  source 
frequently  cited  in  support  of  these 
recommendations  is  an  article  by  Heck 
and  Cowling  (1997)  which  summarizes 
the  outcome  of  a  consensus-building 
workshop  sponsored  by  the  Southern 
Oxidant  Study  group  on  the  secondary 
standard  held  in  January  1996. 

This  workshop  was  attended  by  16 
scientists  with  backgrounds  in 
agricultiu^l,  managed  forest,  natxiral 
systems,  and  air  quality,  all  of  whom  are 
leaders  in  their  fields  and  whose 
research  formed  the  basis  of  much  of  the 
research  examined  in  the  Criteria 
Document.  These  scientists  expressed 
their  judgements  on  what  standard 


level(s)  would  provide  vegetation  with 
adequate  protection  from  Os-related 
adverse  effects. 

Though  the  report  identified  no  uew 
data  in  support  of  the  scientists' 
recommendations,  the  Administrator 
believes  that  the  report  lends  important 
support  to  the  view  that  the  current 
secondary  standard  is  not  adequately 
protective  of  vegetation.  Fiulher,  the 
Administrator  believes  that  the  report 
foreshadows  the  direction  of  future 
scientific  research  in  this  area,  the 
results  of  which  could  be  important  in 
fut\u%  reviews  of  the  O3  secondary 
standard. 

As  the  results  of  such  research 
become  available,  EPA  will  be  in  a 
bettr'  position  to  characterize  rural  air 
q    .:  '    and  the  improvements  in 
vegei..aon  protection  that  would  result 
from  i»  seasonal  secondary  standard,  and 
to  select  a  standard  level  that  would 
provide  adequate  protection  for 
vegetation.  However,  given  the  present 
limits  of  the  scientific  evidence  of  O3- 
/elated  effects  and  of  rural  air  quality 
data,  as  discussed  in  the  Criteria 
Dociunent,  Staff  Paper,  the  proposal, 
and  by  CASAC,  the  Administrator  has 
decided  that  it  is  not  appropriate  to 
move  forward  with  a  seasonal  secondary 
standard  at  thin  time  for  the  reasons 
described  below.  In  coming  to  this 
conclusion,  the  Administrator 
specifically  considered  the  significant 
improvements  in  public  welfare 
protection  that  are  expected  to  be 
afforded  by  the  new  8-hour  primary 
standard,  as  well  as  the  value  of 
obtaining  additional  information  to 
better  characterize  03-related  effects  on 
vegetation  under  field  conditions. 

C.  Final  Decision  on  the  Secondary 
Standard 

Based  on  the  scientific  evidence. 
CASAC  advice  and  recommendations, 
comments  received  on  the  proposal,  and 
the  considerations  summarized  above, 
the  Administrator  is  replacing  the 
current  secondary  O3  standard  with  an 
&-hour  standard,  set  at  a  level  of  0.08 
ppm,  identical  in  all  respects  to  the  new 
primary  standard.  The  Administrator 
judges  that  this  standard  will  provide 
substantially  improved  protection  for 
vegetation  from  Oi-related  adverse 
effects  as  compared  to  that  provided  by 
the  ciuxent  1-hour,  0.12  ppm  secondary 
standard,  while  allowing  time  for 
additional  research  and  the 
development  of  a  more  complete  rural 
monitoring  network  and  air  quality 
database  from  which  to  evaluate  the 
elements  of  an  appropriate  seasonal 
secondary  standard. 

The  decision  not  to  set  a  seasonal 
secondary  standard  at  this  time  is  based 
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in  large  part  on  the  Administrator's 
recognition  that  the  exposure,  risk,  and 
monetized  valuation  analyses  presented 
in  the  proposal  contain  substantial 
uncertainties,  resulting  in  only  rough 
estimates  of  the  increased  public 
welfare  protection  likely  to  be  afforded 
by  each  of  the  proposed  alternative 
standards.  These  uncertainties  were 
discussed  in  the  proposal  and  the  Staff 
Paper  and  were  noted  by  CASAC  (Wolff, 
1996).  In  light  of  these  uncertainties,  the 
Administrator  has  decided  it  is  not 
appropriate  at  this  time  to  establish  a 
new  separate  seasonal  secondary 
standard  given  the  potentially  small 
incremental  degree  of  public  welfare 
protection  that  such  a  standard  may 
afford.  Instead,  the  Administrator  finds 
it  a  reasonable  policy  choice  to  set  a 
new  secondary  standard  identical  to  the 
new  primary  standard,  while  focusing 
additional  research  on  key  areas  for 
consideration  in  the  next  review  of  the 
O3  criteria  and  standards. 

Continued  research  on  the  effects  of 
O1  on  vegetation  under  field  conditions 
and  on  better  characterizing  the 
relationship  between  O3  exposure 
dynamics  and  plant  response  will  be 
important  in  the  next  review  because: 

(1)  The  available  biological  database 
highlights  the  importance  of 
cumulative,  seasonal  exposures  as  a 
primary  determinant  of  plant  responses. 

(2)  Tne  association  between  daily 
maximum  8-hour  O^  concentrations 
and  plant  responses  has  not  been 
specifically  examined  in  field  tests. 

(3)  The  impacts  of  attaining  an  8- 
hour,  0.08  ppm  primary  standard  in 
upwind  urban  areas  on  rural  air  quality 
distributions  cannot  currently  be 
characterized  with  confidence  due  to 
limited  monitoring  data  and  air  quality 
modeling  in  rural  and  remote  areas. 

Setting  the  secondary  standard  equal 
to  the  primary  standard  will  allow  EPA 
the  opportimity  to  evaluate  more 
specifically  the  improvement  in  rural  air 
quality  and  in  Oj-related  vegetation 
effects  resulting  from  measures  designed 
to  attain  the  new  primary  standard.  This 
information  in  turn  will  allow  for  better 
evaluation  of  the  incremental  need  for  a 
separate  seasonal  secondary  standard  in 
the  next  review  of  the  O3  criteria  and 
standards. 

In  the  proposal,  the  Administrator 
solicited  conmient  on  the  appropriate 
spatial  scale  of  an  expanded  rural 
monitoring  network.  Relatively  few 
comments  were  received  regarding  an 
expanded  rural  monitoring  network,  but 
those  who  did  submit  comments  were 
generally  in  favor  of  an  expanded 
network  to  allow  for  improved 
modelling  of  long-range  transport  of  O3 
and  its  precursors  and  for  better 


characterization  of  O3  air  quality  in 
rural  and  remote  areas.  Those  conunents 
will  serve  to  inform  EPA's  development 
of  revised  air  quality  surveillance 
requirements  (40  CFR  part  58)  that  will 
be  proposed  at  a  later  date. 

With  respect  to  the  proposed  seasonal 
secondary  standard  only,  the  proposal 
sought  comment  on  whether  O3 
concentrations  from  several  monitors 
should  be  spatially  integrated  when 
determining  compliance  with  the 
standard.  Only  a  few  comments  were 
received,  with  some  supporting  and 
some  opposing  spatial  integration  of  O3 
concentrations  from  several  monitors. 

In  view  of  the  Administrator's 
decision  to  replace  the  current 
secondary  standard  with  a  secondary 
standard  which  is  identical  in  form, 
level,  and  averaging  time  to  the  new  8- 
hour,  0.08  ppm  primary  standard,  rather 
than  with  a  seasonal  standard,  EPA  is 
not  adopting  the  use  of  spatial  averaging 
for  the  new  secondary  standard. 

To  decrease  some  of  the  uncertainties 
discussed  above  and  to  remedy  the  lack 
of  air  quality  data  in  rural  and  remote 
areas  of  conmiercial  or  ecological 
importance  for  vegetation,  the 
Administrator  reiterates  her  intention, 
expressed  in  the  proposal,  to  expand  the 
rural  O3  monitoring  network.  The  EPA 
will  propose  revised  O3  air  quality 
surveillance  requirements  (40  CFR  part 
58)  at  a  later  date.  The  EPA  is  exploring 
opportunities  to  work  with  other 
Federal  agencies  to  develop  a 
coordinated  and  long-term  rural 
monitoring  network. 

IV.  Other  Issues 

Several  commenters  raised  key  legal 
and  procedural  issues  that  are  discussed 
below.  These  include:  (1)  Whether  EPA 
must  give  consideration  to  costs  and 
similar  factors  in  setting  NAAQS;  (2) 
whether  EPA  erred  in  its  selection  of  a 
methodology  for  determining  the  level 
of  a  NAAQS  that  protects  public  health 
with  an  adequate  margin  of  safety:  (3) 
whether  EPA  committed  a  procedural 
error  by  not  extending  the  comment 
period;  and  (4)  whether  the  1990 
amendments  to  the  Act  preclude  EPA 
from  revising  the  O3  NAAQS  to 
establish  a  new  8-hour  standard. 
Responses  to  other  legal  and  procedural 
issues  are  included  in  the  Response-to- 
Comments  Oocument. 

A.  Cost  Considerations 

For  more  than  a  quarter  of  a  century, 
EPA  has  interpreted  section  109  of  the 
Act  as  precluding  consideration  of  the 
economic  costs  or  technical  feasibility 
of  implementing  NAAQS  in  setting 
them.  As  indicated  in  the  proposal,  a 
number  of  judicial  decisions  have 


confirmed  this  interpretation.  Natural 
Resources  Defense  Council  v. 
Administrator,  902  F.2d  962,  972-73 
(D.C.  Cir.  1990)(PM  NAAQS)("PM10"), 
vacated,  in  part,  dismissed,  921  F.2d 
326  (D.C.  Cir.).  certs,  dismissed,  498 
U.S.  1075,  and  cert,  denied,  498  U.S. 
1082  (1991);  Natural  Resources  Defense 
Council  V.  EPA,  824  F.2d  1146, 1157-59 
P.C.  Cir.  1987)(en  banc)(CAA  section 
112  standards  for  vinyl  chloride)("  Vinyl 
Chloride");  American  Petroleum 
Institute  v.  Costle,  665  F.2d  1176, 1185- 
86  (D.C.  Cir.  1981)(ozone 
NAAQS)("Ozone"),  cert,  denied,  455 
U.S.  1034  (1982);  Lead  Industries  Ass'n 
V.  EPA,  647  F.2d  1130,  1148-51  (DC. 
Cir.)(lead  NAAQS)("Lead  Industries"), 
cert,  denied,  449  U.S.  1042  (1980). 

Some  commenters  have  argued  that 
costs  and  similar  factors  should, 
nonetheless,  be  considered,  both  in  this 
rulemaking  and  in  the  rulemaking  on 
proposed  revisions  to  the  NAAQS  for 
particulate  matter.  Although  most  of  the 
commenters'  arguments  are  inconsistent 
with  the  judicial  decisions  cited  above, 
several  commenters  have  argued  that 
those  decisions  are  not  dispositive.  For 
reasons  discussed  below  and  in  the 
Response-to-Comments  Document,  EPA 
disagrees  with  these  comments  and 
maintains  its  longstanding 
interpretation  of  the  Act  as  precluding 
consideration  of  costs  and  similar 
factors  in  setting  NAAQS. 

1.  Background.  Given  the  nature  of 
the  points  raised,  a  brief  review  of  the 
issue  seems  useful  before  addressing  the 
comments.  The  requirement  that  EPA 
establish  national  ambient  air  quality 
standards  for  certain  pollutants,  to  bie 
implemented  by  the  States,  was  enacted 
in  1970  as  part  of  a  set  of 
comprehensive  amendments  that 
established  the  t>asic  framework  for 
Federal.  State,  and  local  air  pollution 
control.  When  EPA  promulgated  the 
original  NAAQS  in  1971,  its  first 
Administrator,  William  D.  Ruckelshaus, 
concluded  that  costs  and  similar  factors 
could  not  be  considered  in  that 
decision.^  This  conclusion  was  not 
challenged  in  litigation  on  the  original 
NAAQS.  It  has  been  confirmed  since 
then,  however,  by  every  judicial 
decision  that  has  considered  the  issue. 

As  discussed  below,  EPA's 
interpretation  rests  primarily  on  the 
language,  structure,  and  legislative 
history  of  the  statutory  scheme  adopted 
in  1970.  It  is  also  supported  by  the 
judicial  decisions  cited  above,  as  well  as 
by  legislative  developments  since  1970 
that  reaffirm  Congress'  original 
approach  to  the  issue. 


»  36  FR  8186.  Apr.  30.  1971.  EPA  has  maintained 
this  interpretation  consistently  since  then. 
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Without  cataloguing  all  relevant 
aspects  of  the  1970  amendments  and 
their  legislative  history,  several  basic 
points  should  be  noted.  Under  section 
109(b)  of  the  Act,  NAAQS  are  to  be 
"based  on"  the  air  quality  criteria  issued 
under  section  108.  Under  section 
108(a)(2),  the  kind  of  information  EPA 
is  required  to  include  in  criteria 
documents  is  limited  to  information 
about  health  and  welfare  effects  "which 
may  be  expected  from  the  presence  of 
(a)  pollutant  in  the  ambient  air  ***."* 
There  is  no  mention  of  the  costs  or 
difficulty  of  implementing  the  NAAQS, 
nor  of  "effects"  that  might  result  from 
implementing  the  NAAQS  (as  opposed 
to  effects  of  pollution  in  the  air).'®  By 
contrast.  Congress  explicitly  provided 
for  consideration  of  costs  and  similar 
factors  in  decisions  under  other  sections 
of  the  Act.3'  Moreover,  States  were 
permitted  to  consider  economic  and 
technological  feasibility  in  developing 
plans  to  implement  the  NAAQS  to  the 
extent  such  consideration  did  not 
interfere  with  meeting  statutory 
deadlines  for  attainment  of  the 
standards.^^  Finally,  the  legislative 
history  indicated  that  Congress  had 
considered  the  issue  and  had 
deliberately  chosen  to  mandate  NAAQS 
that  would  protect  health  regardless  of 
concerns  about  feasibility.'' 

The  first  judicial  decision  on  the  issue 
came  in  the  Lead  Industries  case.  An 
industry  petitioner  argued  that  EPA 
should  have  considered  economic  and 
technological  feasibility  in  allowing  a 
"margin  of  safety"  in  setting  primary 


»  That  consideration  of  such  factors  was  not 
intended  in  NAAQS  decisioiu  is  also  supported  by 
section  109(a)(1).  For  pollutants  for  which  air 
quality  criteria  had  been  issued  prior  to  the  1970 
amendments,  that  provision  required  EPA  to 
propose  NAAQS  within  30  days  after  enactment 
and  to  take  fiqal  action  90  days  later.  The  criteria 
issued  previously  did  not  include  information  on 
costs  and  similar  factors,  and  it  would  have  been 
difficult  if  not  impossible  for  EPA  to  supplement 
them  in  time  to  include  meaningful  consideration 
of  such  factors  in  NAAQS  proposed  30  days  after 
enactment. 

}>  See.  e.g..  sections  110(e)(1).  111(a)(1),  231(b) 
(1970  Act):  see  also.  e.g..  sections  113(dH4)(C)(ii). 
12S(a)(3).  2D2(a)(3)(C),  317  (1977  Act). 

JJ  Union  Electric  Co.  v.  EPA.  427  U.S.  246.  257- 
58  (1976). 

3'  The  Senate  report  on  the  1970  amendments 
stated:  "In  the  Committee  discussions,  considerable 
concern  was  expressed  regarding  the  use  of  the 
concept  of  technical  faaaibiUty  as  the  basis  of 
ambient  air  standards.  The  Committee  determined 
that  (1)  the  health  of  people  is  more  important  than 
the  question  of  whether  the  early  achievement  of 
ambient  air  quality  standards  protective  of  health  is 
technically  feasible:  and.  (2)  the  growth  of  pollution 
load  in  many  areas,  even  with  application  of 
available  technology,  would  still  be  deleterious  to 
public  health." 

"Therefore,  the  Committee  determined  that 
existing  sources  of  pollutants  either  should  meet 
the  standard  of  the  law  or  be  closed  down  *  *  *." 

S.  Rep.  No.  91-1196.  at  2-3  (1970). 


Standards  for  lead.  Based  on  a  detailed 
review  of  the  language,  structure,  and 
legislative  history  of  the  statutory 
scheme,  the  U.S.  Court  of  Appeals  for 
the  District  of  Colimibia  Circuit 
concluded  that: 

This  argument  is  totally  without  merit 
{The  petitioner)  is  imable  to  point  to 
anything  in  either  the  language  of  the  Act  or 
its  legislative  history  that  oflers  any  support 
for  its  claim  •**.  To  the  contrary,  the  statute 
and  its  legislative  history  make  clear  that 
economic  considerations  play  no  part  in  the 
promulgation  of  ambient  air  quality 
standards  under  section  109. 

647F.2dat  1148. 

The  Court  cited  a  number  of  reasons 
for  this  conclusion.  Id.  at  1148-50. 
Among  other  things,  it  noted  the 
contrast  between  section  109(b)  and 
other  provisions  in  which  Congress  had 
explicitly  provided  for  consideration  of 
economic  and  technological  feasibility, 
as  well  as  the  requirement  that  NAAQS 
be  based  on  air  quality  criteria  defined 
without  reference  to  such  factors.  Id.  at 
1148-49  fit  n.37.  The  Court  abo  noted 
that,  in  developing  plans  to  implement 
NAAQS.  States  may  consider  economic 
and  technological  feasibility  only  to  the 
extent  that  this  does  not  interfere  with 
meeting  the  statutory  deadlines  for 
attainment  of  the  standards;  and  that 
EPA  may  not  consider  such  factors  at  all 
in  deciding  whether  to  approve  State 
implementation  plans.  Id.  at  1149  n.37 
(citing  Union  Electric  Co.  v.  EPA,  427 
U.S.  246,  257-58,  266  (1976)).3« 

As  to  the  legislative  history  of  the 
1970  amendments,  the  Court  observed 
that: 

[Tjhe  absence  of  any  provision  requiring 
consideration  of  these  factors  was  no 
accident;  it  was  the  result  of  a  deliberate 
decision  by  (Dongress  to  subordinate  such 
concerns  to  the  achievement  of  health  goals. 

Id.  at  1149.  Citing  several  leading 
Supreme  Court  decisions,  as  well  as  the 
Senate  report  quoted  above,  the  Court 
noted  that  Clongress  had  intended  a 
drastic  change  in  approach  toward  the 
control  of  air  pollution  in  the  1970 
amendments  and  was  well  aware  that 
sections  108-110  imposed  requirements 
of  a  "technology-forcing"  character. 

The  Court  also  noted  that  Congress 
had  already  acted,  in  further 
amendments  adopted  in  1977,  to  relieve 
some  of  the  burdens  imposed  by  the 
1970  amendments.  Id.  at  1150  n.38. 


Observing  that  Congress  had,  however, 
declined  to  amend  section  109(b)  to 
provide  for  consideration  of  costs  and 
similar  factors  as  requested  by  industrial 
interests,  id.  n.39,  the  Court  concluded: 

A  policy  choice  such  as  this  is  one  which 
only  (Congress,  not  the  courts  and  not  EPA, 
can  make.  Indeed,  the  debates  on  the  [1970 
amendments]  indicate  that  Congress  was 
quite  conscious  of  this  fact*  *  * 

*•*  1 1]  f  there  is  a  problem  with  the 
economic  or  technological  feasibility  of  the 
lead  standards,  [the  petitioner],  or  any  other 
party  affected  by  the  standards,  must  take  its 
case  to  (Congress,  the  only  institution  with 
the  authority  to  remedy  the  problem. 

7d.  at  1150. 

After  the  decision  in  Lead  Industries, 
Supreme  Court  review  was  sought  on 
the  question  whether  costs  and  similar 
factors  could  be  considered  in  setting 
NAAQS,  among  other  issues.  The 
Supreme  Court  declined  to  review  the 
decision.  Lead  Industries  Ass'n  v.  EPA, 
449  U.S.  1042  (1980).  The  subsequent 
decisions  in  Ozone,  Vinyl  Chloride,  and 
PMio,  cited  above,  strongly  reaffirmed 
the  interpretation  adopted  in  Lead 
Industries.^  Supreme  Ckjiul  review  of 
the  Ozone  and  PMio  decisions  was 
sought  but  denied.  American  Petroleum 
Institute  v.  Gorsuch,  455  U.S.  1034 
(1984);  American  Iron  and  Steel 
Institute  v.  EPA.  498  U.S.  1082  (1991). 

The  Lead  Industries  opinion  focused 
largely,  though  not  exclusively,  on  the 
1970  amendments  and  their  legislative 
history.  Perhaps  as  a  result,  it  did  not 
canvass  all  the  factors  that,  in  fact, 
supported  its  conclusions  at  the  time. 
For  example,  when  Congress  enacted 
major  amendments  to  the  Act  in  1977. 
it  was  clearly  aware  that  some  areas  of 
the  country  had  exjjerienced  difficulty 
in  attempting  to  attain  some  of  the 
NAAQS.'"'  It  was  also  aware  that  there 
might  be  no  health-effects  thresholds  for 
the  pollutants  involved,  and  that 
significant  uncertainties  are  inherent  in 
setting  health-based  standards  under  the 
Act.'*  In  response.  Congress  made 


^  These  limitations  would,  of  course,  make  little 
sense  if  such  factors  could  be  considered  in  setting 
the  NAAQS  themselves. 

"  Such  requirements  "  'are  expressly  designed  to 
force  regulated  sources  to  develop  pollution  control 
devices  that  might  at  the  time  appear  to  be 
economically  or  technologically  infeasible,'  "  Id. 
(quoting  Union  Electric  Co.  v  EPA.  427  U.S.  at  257). 


5*  In  the  PMio  case,  for  example,  the  Court 
considered  an  argument  that  EPA  should  have 
considered  potential  health  consequences  of 
unemployment  that  might  result  from  revision  of 
the  primary  NAAQS  for  PM: 

"This  claim  is  entirely  without  merit.  In  three 
previous  cases,  this  court  has  emphatically  stated 
that  section  109  does  not  permit  EPA  to  consider 
such  costs  in  promulgating  national  ambient  air 
quality  standards  *  **.  It  is  only  health  effects 
relating  to  pollutants  in  the  air  that  EPA  may 
consider    *  *  *  Consideration  of  costs  associated 
with  alleged  health  risks  from  unemployment 
would  be  flatly  inconsistent  with  the  statute. 
legislative  history  and  case  law  on  this  point." 

902  F.2d  at  973  (emphasis  in  original:  citations 
omitted). 

"  See,  e.g..  H.R.  Rep.  Na  95-294.  at  207-17 
(1977). 

>*  See.  e.g..  id.  at  110-12;  id.  at  4S-61. 
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significant  changes  in  the  provisions  for 
implementation  of  the  NAAQS, 
including  changes  intended  to  ease  the 
burdens  of  attainment.  It  also  amended 
sections  108  and  109  in  several  ways; 
for  example,  by  requiring  periodic 
review  and.  if  appropriate,  revision  of 
air  quality  criteria  and  NAAQS  and  by 
establishing  a  special  scientific  advisory 
committee  (CASAC)  to  advise  EPA  on 
such  reviews.  Notably,  Congress 
recognized  that  implementation  of 
NAAQS  could  cause  "adverse  public 
health,  welfare,  social,  economic,  or 
energy  effects"  and  charged  CASAC 
with  advising  EPA  on  such  matters." 
Yet  it  made  no  changes  in  sections 
109(b)  or  108(a)(2);  that  is.  in  the 
substantive  criteria  for  setting  or 
revising  NAAQS.  In  other  words. 
Congress  chose  to  address  economic  and 
other  difficulties  associated  with 
attainment  of  the  NAAQS  by  adjusting 
the  scheme  for  their  implementation, 
rather  than  by  changing  the  instructions 
for  setting  them.* 

Congress  enacted  major  amendments 
to  the  Act  again  in  1990,  well  after  the 
Lead  Industries  and  Ozone  decisions 
that  interpreted  section  109  as 
precluding  consideration  of  costs  in 
NAAQS  decisions.*'  In  doing  so. 
Congress  was  clearly  aware  of 
intervening  developments  such  as  EPA's 
decision  to  revise  the  PM  NAAQS  in 
1987 — the  result  of  an  elaborate  review 


»  Section  109(d)(2MCMiv).  Some  commenters 
have  argued  that  this  provision  requires  EPA  to 
consider  such  effects  in  setting  NAAQS.  From  the 
language  and  structure  of  section  109(d),  however, 
it  IS  clear  that  CASAC's  responsibility  to  advise  on 
these  factors  is  separate  from  its  responsibility  to 
review  and  recommend  revision  of  air  quality 
criteria  and  NAAQS,  and  that  the  advice  pertains 
to  the  implementation  of  NAAQS  rather  than  to 
setting  them.  The  legislative  history  confirms  this 
view,  indicating  that  the  advice  was  intended  for 
the  benefit  of  the  States  and  Congress.  See  H.R.  Rep. 
No.  95-294.  at  183  (1977). 

*  The  1977  amendments  also  required  EPA  to 
prepare  economic  impact  assessments  for  specified 
actions  but  limited  the  requirement  to  non-health- 
based  standards,  excluding  decisions  under 
sections  109  and  112.  Section  317;  H.ft  Rep.  No. 
95-294.  at  51-52  (1977).  In  this  and  other  respects. 
Congress  continued  the  approach  it  took  in  the  1970 
amendments,  making  careful  choices  as  to  when 
consideration  of  costs  and  similar  factors  would  be 
required  and  giving  paramount  priority  to 
protection  of  health.  See  123  Cong.  Rec.  H8993 
[daily  od.  Aug.  4.  1977)  (Clean  Air  Conference 
Report  (1977);  Statement  of  Intent:  Clarification  of 
Select  Fhr)visions).  reprinted  in  3  Senate  Committee 
on  Environment  and  Public  Works.  95th  Cong.,  A 
Legislative  History  of  the  Qean  Air  Act 
AmendmenU  of  1977.  at  319  (1978). 

*'  In  the  interim,  the  National  Commission  on  Air 
Quality  had  also  submitted  its  report  to  Congress  as 
required  by  a  provision  of  the  1977  amendments. 
Among  other  things,  the  Commission  recommended 
that  the  statutory  approach  of  requiring  NAAQS  to 
be  set  at  levels  necessary  to  protect  public  health, 
without  consideration  of  economic  factors,  be 
continued  without  change.  National  Commission  on 
Air  Quality.  To  Breathe  Dean  .Mr  55  (1981).] 


in  which  the  Administrator  strongly 
underscored  the  scientific  uncertainties 
involved*^ — and  the  Vinyl  Chloride  case 
drawing  a  sharp  distinction  between 
sections  109  and  112  with  regard  to 
consideration  of  costs  and  similar 
factors.*^  Indeed,  the  legislative  history 
of  the  1990  amendments  reflects 
Congress'  understanding  that  primary 
NAAQS  were  to  be  based  on  protection 
of  health  "without  regard  to  the 
economic  or  technical  feasibility  of 
attainment."""  Again,  however. 
Congress  chose  to  respond  to  severe, 
widespread,  and  persistent  problems 
with  attaining  the  NAAQS  by  adjusting 
the  scheme  for  their  implementation 
rather  than  by  changing  the  basis  for 
setting  them.  See,  e.g.,  sections  181-192. 

2.  Public  comments.  As  noted 
previously,  a  number  of  commenters 
have  argued  that  costs  and  similar 
factors  should  be  considered  in  EPA's 
final  decisions  on  revision  of  both  the 
ozone  and  particulate  NAAQS.  Aside 
from  arguments  that  are  simply 
inconsistent  with  the  judicial  decisions 
cited  above,  some  of  the  commenters 
argue  that  those  decisions  are  not 
dispositive  for  a  variety  of  reasons.  One 
commenter  submitted  a  particularly 
comprehensive  version  of  this  argument 
in  the  rulemaking  on  proposed  revisions 
to  the  particulate  NAAQS;  the  following 
discussion  focuses  primarily  on  points 
raised  by  that  commenter,  among 
others.*' 

As  a  general  matter,  the  commenter 
acknowledges  that  Congress  intended  to 


"  As  the  Administrator  indicated  in  EPA's 
proposal  to  revise  the  PM  standards: 

"[Tlhat  review  has  revealed  a  highly  limited  data 
base— particularly  where  quantitative  studies  are 
concerned — and  a  wide  range  of  views  among 
qualified  professionals  about  the  exact  pollution 
levels  at  which  health  effects  are  likely  to  occur. 
The  setting  of  an  'adequate  margin  of  safety'  below 
these  levels  calls  for  a  further  judgment — in  an  area 
for  which  the  scientific  data  base  is  even  more 
sparse  and  uncertain***." 

"[Llong  and  expert  review  of  public  health  issues 
has  to  date  revealed  no  scientific  method  of 
assessing  exactly  what  level  of  standards  public 
health  requires.  The  scientific  review  indicates 
substantial  uncertainties  concerning  the  health  risks 
associated  with  lower  levels  of  particulate  matter." 

49  FR  10408.  10409,  Mar  20.  1984. 

*'  Congress  was  clearly  aware  of  the  1987 
decision  to  revise  the  PM  NAAQS,  which  among 
other  things  involved  changing  the  indicator  for 
particulate  matter  bom  "total  suspended 
particulate"  to  PMio.  because  it  enacted  special 
nonattainment  provisions,  as  well  as  provisions  for 
PSD  increments,  applicable  to  PMio.  Sections  188- 
190:  section  166(f}.  It  was  clearly  aware  of  the  Vinyl 
Chloride  decision  because  it  amended  section  112 
in  response  to  that  decision,  essentially  creating  a 
new  scheme  for  setting  emission  standards  for 
hazardous  pollutants. 

*•  H.R.  Rep.  No.  101-490.  pt.  1.  at  145  (1990).  See 
also  S.  Rep.  No.  101-228.  at  5  (1989). 

"  Additional  responses  to  points  raised  by  this 
commenter  and  others  are  included,  as  appropriate, 
in  the  Response-to-Comments  document. 


preclude  consideration  of  economic 
costs  and  similar  factors  in  setting 
NAAQS.  The  commenter  argues, 
however,  that  this  is  so  only  when  the 
scientific  basis  for  NAAQS  is  "clear  and 
compelling"  or  "unambiguous."  From 
that  premise,  the  commenter  advances 
three  key  assertions: 

(1)  Where  non-threshold  pollutants 
are  involved  and  the  health  evidence  is 
ambiguous,  section  109  must  be 
interpreted  to  allow  consideration  of  all 
relevant  factors,  including  the  practical 
consequences  of  EPA's  decisions; 

(2)  'To  the  extent  the  judicial  decisions 
cited  above  are  read  as  precluding  this, 
they  rest  on  a  faulty  analysis  that  pre- 
dates and  caimot  survive  scrutiny  under 
Chevron,  U.S.A.  v.  Natural  Resources 
Defense  Council,  467  U.S.  837  (1984);*«' 
and 

(3)  Because  EPA  has  discretion  to 
consider  costs  and  similar  factors  where 
the  health  evidence  is  ambiguous,  it 
must  do  so  in  light  of  Executive  Order 
12866,  58  FR  51735,  Oct.  4,  1993,  and 
two  recent  statutes,  the  Unfunded 
Mandate  Reform  Act  of  1995,  2  U.S.C. 
sees.  1501-1571  (UMRA),  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  Pub.  L.  No.  104- 
121,  110  Stat.  857  (SBREFA),  which  in 
part  amended  the  Regulatory  Flexibility 
Act,  5  U.S.C.  sees.  601-608. 

EPA  believes  all  three  assertions  are 
clearly  incorrect.  Regarding  the  first 
point,  it  should  be  evident,  both  from 
previous  NAAQS  decisions  and  from 
the  court  opinions  upholding  them,  that 
the  scientific  basis  for  NAAQS  decisions 
has  never  pointed  clearly  and 
unambiguously  to  a  single  "right 
answer."*'  This  is  inherent  in  the 
statutory  scheme  for  the  establishment 
and  revision  of  NAAQS,  which  in  effect 
requires  them  to  be  based  on  the  "latest 


**  Several  other  commenters  argue  that  the  cited 
decisions  are  not  dispositive  because  they  held  only 
that  EPA  is  not  required  to  consider  costs  and 
similar  factors  in  setting  NAAQS.  As  discussed 
below  in  connection  with  Chevron,  however,  the 
decisions  clearly  concluded  that  Congress  intended 
to  preclude  consideration  of  such  factors,  and  that 
EPA  is  not  free  to  alter  that  congressional  choice. 
Although  these  conclusions  are  technically  dicta, 
nothing  in  the  Court's  opinions  suggests  that  it 
would  have  interpreted  section  109  differently  had 
EPA  claimed  authority  to  consider  costs  and  similar 
factors  in  NAAQS  decisions.  Indeed,  the  tone  of  the 
opinions  argues  to  the  contrary.  See.  e.g.,  PMio,  902 
F.2d  at  973.  Cf.  Ethyl  Corp.  v.  EPA.  51  F.3d  1053 
(D.C  Or.  1995). 

"  See.  e.g..  l.ead  Industries.  647  F.2d  a(  1146-47, 
1153-56.  1160-61,  1167  n.l06.  In  enacting  the  1970 
amendments,  Congress  was  aware  that  there  were 
gaps  in  the  scientific  information  available  then  as 
a  basis  for  establishing  the  original  NAAQS.  See. 
e.g.,  S.  Rep.  No.  91-1196,  at  9-11  (1970).  If 
anything.  Congress  had  an  even  greater 
understanding  of  the  point  when  it  enacted  that 
1977  amendments  without  changing  the  substantive 
criteria  for  setting  NAAQS.  See  H.R.  Rep.  No.  95- 
294,  at  43-51. 181-82  (1977). 
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scientific  knowledge"  on  potential 
health  and  welfare  effects  of  the 
pollutant  in  question.  See  sections 
109(b),  108(a)(2).  Although  advances  in 
science  increase  our  luiderstanding  of 
such  effects,  they  also  raise  new 
questions.  For  this  reason,  the  key 
studies  for  any  given  decision  on 
revision  of  a  NAAQS  are,  almost  by 
definition,  "at  the  very  'frontiers  of 
scientific  knowledge.'  "**  That  is, 
studies  that  call  into  question  the 
adequacy  of  a  standard  are  always  those 
that  go  beyond  previous  studies— by 
reporting  new  kinds  of  effects,  for 
example,  or  effects  at  lower 
concentrations  than  those  at  which 
effects  have  been  reported  previously. 

As  with  pioneering  work  in  other 
fields,  such  studies  may  have  a  variety 
of  strengths  and  limitations.*'  As  a 
result,  the  validity  and  implications  of 
such  studies  may  be  both  uncertain  and 
highly  controversial.  Given  the 
precautionary  nature  of  section  109,'® 
however,  it  is  precisely  these  kinds  of 
studies  that  the  Administrator  must 
grapple  with  when  advances  in  science 
suggest  that  revision  of  a  NAAQS  is 
appropriate. 

As  a  result,  the  EPA  staff  typically 
recommends  for  consideration,  and  the 
Administrator  may  propose  for 
comment,  a  range  of  alternatives  based 
on  what  the  conunenter  would  call 
"ambiguous"  science.  In  this  respect, 
the  current  reviews  of  the  NAAQS  for 
ozone  and  particulate  matter  are  not 
unusual  and  do  not  differ,  for  example, 
from  the  review  that  led  to  adoption  of 
the  PMio  NAAQS  in  1987."  Indeed,  the 
NAAQS  that  were  upheld  in  the  Lead 
Industries,  Ozone,  and  PMio  decisions 
were  all  based  on  highly  controversial 
health  evidence;  the  Lead  Industries 
decision  took  note  of  congressional 
statements  recognizing  that  there  may 
be  no  thresholds  for  criteria  pollutants; 
and  the  Ozone  and  PMio  decisions 
noted  the  Administrator's  findings  that 


«  Lead  Industries,  647  F.2d  at  1147  (quoting 
Ethyl  Corp  v.  EPA.  541  F.2d  1.  24-27  (D.C  Cir.) 
(en  banc),  cert,  denied.  426  U.S.  941  (1976)). 

**  They  may  have  methodological  flaws,  for 
example,  but  nonetheless  report  effects  that  are  of 
serious  medical  significance:  or  they  may  be  of 
impeccable  quality  but  involve  effects  of  uncertain 
significance.  Others  may  involve  results  that  are 
striking  but  hard  to  explain  in  terms  of  previous 
knowledge,  or  results  that  seem  plausible  and 
important  but  are  not  yet  replicated  by  other 
studies.) 

»  See.  e.g.,  Lead  Industries.  647  F.2d  at  1155-56; 
H.R.  Rep.  No.  94-295.  at  43-51  (1977). 

"  As  previously  discussed,  the  Administrator 
strongly  emphasized  the  uncertainties  involved  in 
that  review.  As  a  result  of  the  uncertainties,  he 
proposed  "relatively  broad"  ranges  for  comment, 
though  he  focused  on  lower  levels  within  the  ranges 
as  providing  greater  margins  of  safety  against  the 
health  risks  involved.  See  49  FR  10408.  10409.  Mar. 
20, 1984. 


clear  thresholds  could  not  be  identified 
for  ozone  and  particulate  matter, 
respectively."  Thus,  the  present 
decisions  on  revision  of  the  NAAQS  for 
ozone  and  particulate  matter  cannot  be 
distinguished  from  those  past  decisions 
in  terms  of  the  nature  of  the  health 
evidence  or  pollutants  involved.'^ 

Regarding  the  second  of  the 
commenter's  key  assertions.  EPA 
believes  it  is  clear  that  the  judicial 
decisions  cited  above  were  correctly 
decided  and  continue  to  be  good  law 
under  Chevron.  In  Chevron,  the 
Supreme  Court  essentially  reaffirmed 
the  principle  that  courts  must  defer  to 
reasonable  agency  interpretations  of  the 
statutes  they  administer  where  Congress 
has  delegated  authority  to  them  to 
elucidate  particular  statutory 
provisions.  Where  the  intent  of  Congress 
on  an  issue  is  clear,  however,  it  must  be 
given  effect  by  the  agency  and  the 
courts.  See  467  U.S.  at  842-45.  Thus, 
the  first  question  on  review  of  an 
agency's  interpretation  under  Chevron 
is  "whether  Congress  has  directly 
spoken  to  the  precise  question  at  issue." 
If  the  court  determines  that  it  has  not, 
the  remaining  question  for  the  court  is 
"whether  the  agency's  answer  is  based 
on  a  permissible  construction  of  the 
statute."  467  U.S.  at  842-43  (footnote 
omitted).  In  determining  whether 
Congress  "had  an  intention  on  the 
precise  question  at  issue,"  a  court 
employs  "traditional  tools  of  statutory 
construction."  Id.  at  843  n.9.** 

In  essence,  the  commenters  argument 
here  is  that  the  Lead  Industries  decision 
did  not  address  whether  Congress  had 
"spoken  directly"  to  the  precise  issue 
posed  by  the  commenter;  that  is. 
whether  section  109  must  be  interpreted 
differently  for  NAAQS  decisions 
involving  non-threshold  pollutants  and 
"ambiguous"  health  evidence.  The  Lead 
Industries  opinion,  which  pre-dated 
Chevron,  did  not  pose  the  question  in 
those  terms.  Its  focus,  however,  was 
clearly  on  what  Congress  intended  to  be 
the  basis  for  NAAQS  decisions,  in  a 
context  the  Court  understood  to  involve 
considerable  uncertainty  and  debate 
about  the  health  evidence,  as  well  as  the 
possibility  that  there  was  no  threshold 


"  See,  e.g..  Lead  Industries,  647  F.2d  at  1152-53 
&  n.  43,  1159-60:  Ozone,  665  F.2d  at  1185, 1187: 
PMio,  902  F.2d  at  969-71.  972. 

"  Indeed,  the  present  decisions  on  the  NAAQS 
for  PM  and  ozone  are  based  on  some  of  the  best 
scientific  information  the  Agency  has  ever  been 
able  to  rely  on  in  NAAQS  decision-making.  In 
particular,  the  science  underlying  these  decisions  is 
much  more  extensive  and  of  much  better  quality 
than  the  science  underlying  the  existing  NAAQS  for 
PM  and  ozone. 

**  In  practice,  analysis  of  this  question  is 
sometimes  referred  to  as  a  "Chevron  step  one" 
analysis. 


for  health  effects  of  the  pollutant.'*  In 
short,  the  health  evidence  was  hardly 
"unambiguous,"  yet  the  Court 
interpreted  section  109  as  precluding 
consideration  of  costs  and  similar 
factors  even  in  allowing  a  margin  of 
safety.  Nothing  in  the  Lead  Industries 
decision  or  in  the  subsequent  cases 
suggests  in  any  way  that  section  109 
should  be  interpreted  differently  based 
on  the  nature  of  the  pollutants  or  health 
evidence  involved,  and  the  Court's 
findings  on  congressional  intent  admit 
of  no  exceptions: 

[T]he  statute  and  its  legislative  history 
make  clear  that  economic  consideratioos  play 
no  part  in  the  promulgation  of  ambient  air 
quality  standards  under  section  109. 

647F.2dat  1148. 

Alternatively,  the  commenter  argues 
that  the  Lead  Industries  case  decided 
the  issue  incorrectly  in  light  of  the 
principles  announced  subsequently  in 
Chevron.- In  this  context,  the  commenter 
essentially  argues  that  the  Lead 
Industries  decision  rested  on  two  factors 
that  are  no  longer  probative:  (1)  That 
there  was  no  indication  that  Congress 
meant  to  allow  consideration  of  costs  in 
NAAQS  decisions,  and  (2)  that  Congress 
specifically  provided  for  such 
consideration  in  other  sections  of  the 
Act  but  not  in  section  109.  On  the  first 
point,  the  commenter  argues  that  EPA  is 
free  under  Chevron  to  consider  costs 
and  similar  factors  (by  reinterpreting 
section  109)  imless  there  is  evidence 
that  Congress  intended  to  restrict  its 
discretion.  As  to  the  second  point,  the 
commenter  argues  that  similar  reasoning 
was  rejected  in  Vinyl  Chloride. 

In  Vinyl  Chloride,  however,  an  en 
banc  decision  that  post-dated  Chevron, 
the  Court  essentially  imderscored  the 
point  that  such  issues  caimot  be  decided 
mechanically  but  must  tiun,  instead,  on 
more  analytical  attention  to  relevant 
indicia  of  congressional  intent.  See,  e.g.. 
824  F.2d  at  1157  n.4;  id.  at  1157-63. 
With  reference  to  NAAQS  decisions  in 

S articular,  the  Court  concluded  that 
lere  were  concrete  indications  of 
congressional  intent  to  preclude 
consideration  of  costs  and  similar 
factors;  for  example,  the  fact  that  section 
108  "enumerate[s)  specific  factors  to 
consider  and  pointedly  exclude[sl 
feasibility."  824  F.2d  at  1159.  In  a  later 
case,  moreover,  the  same  Court  held  that 
EPA  could  not  consider  certain  factors, 
in  decisions  under  section  211(f)(4)  of 
the  Act,  for  reasons  exactly  parallel  to 
those  that  the  commenter  criticizes  in 
Lead  Industries,  See  Ethyl  Corp.  v.  EPA, 
51  F.3d  1053,  1057-63  (D.C.  Cir.  1995). 


"  See,  e.g..  647  F.2d  at  1148-51. 1152-53  ft  a.43, 
1160-61. 
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Beyond  this,  the  commenter's 
characterization  of  the  Lead  Industries 
decision  ignores  or  discounts  much  of 
the  key  evidence  cited  by  the  Court, 
including  the  language,  structiire,  and 
legislative  history  of  the  statutory 
scheme  established  in  1970,  for  its 
conclusion  that  Congress  intended  to 
preclude  consideration  of  costs  and 
similar  factors  in  NAAQS  decisions.** 
As  indicated  above,  the  Vinyl  Chloride 
and  PMio  cases,  both  of  which  post- 
dated Chevron,  reached  the  same 
conclusion. 

Moreover,  this  series  of  decisions 
went  far  beyond  mere  deference  to  an 
agency  interpretation.  As  indicated  in 
the  Vinyl  Chloride  case,  the  Lead 
Industries  court  found  "clear  evidence" 
of  congressional  intent,  which  was  to 
limit  the  factors  EPA  may  consider 
under  section  109.  824  F.2d  1159. 
Consistent  with  Chevron,  these  findings 
were  based  on  traditional  tools  of 
statutory  construction.  See  id.  at  1157- 
59:  Lead  Industries.  647  F.2d  at  1148- 
51.  In  terms  of  the  analytical  framework 
later  established  by  Chevron,  these  were 
Chevron  step  one  findings,  meaning  that 
the  statute  spoke  directly  to  the  issue 
and  that  the  courts,  as  well  as  the 
agency,  must  give  effect  to  Congress' 
intent  as  so  ascertained.  See  467  U.S.  at 
842-43.'^  Thus,  absent  a  more  recent 


^  S««  647  F  2d  at  114«-51.  By  contrast,  the 
commenter's  argument  that  Congress  acttially 
intended  EP.^  to  consider  such  factors  relies  heavily 
on  (11  statements  made  in  subsequent  legislative 
history,  most  of  which  were  made  in  floor  debate, 
that  sought  lo  justify  controversial  amendments  to 
establish  a  different  program  than  the  NAAQS  and 
did  not  involve  any  proposed  changes  in  section 
109  or  related  provisions:  and  (2)  statements  in 
early  judicial  decisions  involving  programs  under 
other  statutory  provisions.  In  context,  EPA  believes 
these  and  other  statements  cited  by  the  commenter 
are  consistent  with  and  do  not  alter  the  conclusion 
that  Congress  intended  to  preclude  consideration  of 
costs  and  similar  factors  under  section  109. 

'■"  The  commenter  argues  that  the  post-Chevron 
cases  accepted  the  Lead  Industries  analysis 
uncritically  rather  than  re-examining  it  under 
Chevron.  Clearly,  this  elevates  form  over  substance. 
It  is  true  that  neither  case  referred  to  Chevron  in     ^ 
discussing  the  point  at  tssue.  In  Vinyl  Chloride, 
however,  the  Court  retraced  the  steps  in  the  Lead 
Industries  analysis  in  some  detail,  characterized 
some  of  the  key  evidence  reviewed  in  that  analysis 
in  terms  going  beyond  mere  rote  repetition  (e.g..  "a 
fai  clearer  statement  than  anything  in  the  present 
case  that  Congress  considered  the  alternatives"), 
and  used  Chevron-like  language  in  discussing  the 
significance  of  that  evidence:  that  is.  that  it 
demonstrated  congressional  intention  on  the  point 
at  issue.  E.g.  824  F  2d  at  1159.  Given  that  the  Vinyl 
Chloride  case  was  decided  3  years  after  Chevron, 
that  it  was  an  en  banc  decision  of  the  DC.  Circuit 
involving  interpretation  of  statutory  language  very 
similar  to  that  in  Lead  Industries^  and  that  the  Court 
cited  Chevron  twice  in  analyzing  the  language  and 
history  of  section  112.  it  seems  highly  unlikely  that 
the  Court  was  unmindful  of  Chevron  principles  in 
concluding  that  Congress  intended  lo  preclude 
consideration  of  costs  under  section  109  but  not 
under  section  112. 


legislative  enactment  overriding  that 
intent,  EPA  has  no  discretion  to  alter  its 
longstanding  interpretation  that 
consideration  of  costs  and  similar 
factors  is  precluded  in  NAAQS 
decisions  under  section  109.'* 

As  to  the  commenter's  third  key 
assertion.  Executive  Order  12866  (58  FR 
51735.  October  4.  1993)  UMRA  sections 
202  and  205,  and  the  Regulatory 
Flexibility  Act  (RFA).  as  amended  by 
SBREFA,  do  not  conflict  with  this 
interpretation  or  require  a  different 
result.  Basically,  the  conunenter  argues 
that  the  Executive  Order.  UMRA,  and 
the  RFA  (as  amended  by  SBREFA) 
require  agencies  to  use  cost  (or  similar 
factors)  as  a  decisional  criterion  in 
making  regulatory  decisions,  and  that 
this  modifies  the  Clean  Air  Act's 
directive  that  EPA  is  precluded  from 
considering  costs  when  setting  a 
NAAQS.  The  commenter's  argument  is 
flawed  on  a  number  of  grounds.  First, 
UMRA  and  the  RFA  (as  amended  by 
SBREFA)  do  not  conflict  with  section 
109  because  they  do  not  apply  to  this 
decision,  as  discussed  in  Unit  VID  of 
this  preamble.  Second,  the  Executive 
Order  and  both  statutes  are  quite  clear 
that  they  do  not  override  the  substantive 
provisions  in  an  authorizing  statute. 
Third,  the  commenter's  premise  that 
UMRA  and  the  RFA  (as  amended  by 
SBREFA)  establish  substantive 
decisional  criteria  that  agencies  are 
required  to  follow  is  wrong. 

As  a  matter  of  law.  the  Exetmtive 
Order  cannot  (and  does  not  purport  to) 
override  the  Clean  Air  Act.  The 
Executive  Order  does  not  conflict  with 
section  109  because  the  requirement 
that  agencies  "select  approaches  that 
maximize  net  benefits"  does  not  apply 
if  a  "statute  requires  another  regulatory 
approach.  "  EO  12866.  sec.  (l)(a).  58  FR 
51735,  Oct.  4, 1993.  More  generally,  the 
Executive  Order  provides  that  agencies 
are  to  adhere  to  its  regulatory  principles 
only  "to  the  extent  permitted  by  law." 
/d..sec.  (l)(b). 

UMRA  sections  202  and  205  do  not 
apply  to  this  decision,  as  discussed  in 


In  the  PMio  decision,  the  Court  confirmed  the 
sharp  distinction  it  had  drawn,  based  on  such 
evidence  of  congressional  intent,  between  sections 
109  and  112  in  Vinyl  Chloride.  902  F  2d  at  972- 
73.  Although  discussion  of  the  point  was  brief  and 
did  not  mention  Chevron,  the  industry  petitioner 
raising  the  point  had  cited  Chevron  in  arguing  that 
the  Lead  Industries  interpretation  was  not  binding, 
and  that  EPA's  decision  on  the  PMio  standards 
should  be  reversed  on  the  ground  that  it  rested  on 
a  legal  position  that  EPA  unjustifiably  believed  was 
mandated  by  Congress.  Reply  Brief  of  the  American 
Iron  and  Steel  Institute  at  il  &  n.lO,  Natural 
Hesourves  Defense  Council  v.  Administrator.  902 
F.2d  962  (DC.  Qr.  1990)  (Nos.  87-1438  et  al.). 
Thus,  Chevron  issues  were  properly  before  the 
Court  and  were  brought  squarely  to  its  attention. 

»  See  also  52  FR  24854.  July  1,  1987. 


Unit  Vn  of  this  preamble.  Even  when 
they  do  apply  to  a  regulatory  action, 
they  do  not  establish  decisional  criteria 
that  an  agency  must  follow,  much  less 
override  decisional  criteria  established 
in  the  statute  authorizing  the  regulatory 
action.  UMRA  does  not  require  an 
agency  to  select  any  particular 
alternative.  Rather,  an  agency  can  select 
an  alternative  that  is  not  the  least  costly, 
most  cost-effective  or  least  burdensome 
if  the  agency  explains  why,  sec. 
205(b)(1).  Such  an  explanation  is  not 
required  if  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
would  have  been  "inconsistent  with 
law,"  sec.  205(b)(2),  and  the  only 
alternatives  that  an  agency  should 
consider  are  ones  that  "achieved  the 
objectives  of  the  rule,"  sec.  205(a).  The 
UMRA  Conference  Report  confirms  that 
UMRA  does  not  override  the 
authorizing  statute.  "This  section  [202] 
does  not  require  the  preparation  of  any 
estimate  or  analysis  if  the  agency  is 
prohibited  by  law  from  considering  the 
estimate  or  analysis  in  adopting  the 
rule."  141  Cong.  Rec.  H3063  (daily  ed. 
March  13,  1995). 

The  RFA  (as  amended  by  SBREFA) 
also  does  not  apply  to  this  decision,  as 
discussed  in  Unit  vn  of  this  preamble. 
As  is  the  case  with  UMRA,  even  when 
the  RFA  (as  amended  by  SBREFA)  does 
apply  to  a  regulatory  action,  it  does  not 
establish  decisional  criteria  that  an 
agency  must  follow,  much  less  override 
the  underlying  substantive  statute. 
When  the  RFA  was  adopted  in  1980, 
Congress  made  clear  that  it  did  not  alter 
the  substantive  standards  contained  in 
authorizing  statutes:  "The  requirements 
of  section  603  and  604  of  this  title  (to 
prepare  initial  and  final  regulatory 
flexibility  analyses]  do  not  alter  in  any 
manner  standards  otherwise  applicable 
by  law  to  agency  action."  Section  606  of 
the  RFA.  The  legislative  history  further 
explains  that  section  606  "succinctly 
states  that  this  bill  does  not  alter  the 
substantive  standard  contained  in 
underlying  statutes  which  defines  the 
agency's  mandate.""  When  Congress 
passed  SBREFA  in  1996  and  amended 
parts  of  the  RFA,  it  did  not  amend 
section  606. 

Even  when  a  regulatory  decision  is 
subject  to  sections  603  and  604  and  an 
agency  is  therefore  required  to  analyze 
alternatives  that  minimize  significant 
economic  impacts  on  small  entities,  the 
RFA  (as  amended  by  SBREFA)  does  not 
establish  decisional  criteria  that  an 
agency  is  required  to  follow.  Both 
section  603  and  604  provide  that  the 


»  126  Cong.  Rec.  21452.  21455  (1980) 
(Description  of  Major  Issues  and  Section-By-Section 
Analysis  of  Substitute  for  S.  299). 
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alternatives  an  agency  should  consider 
are  to  be  "consistent  with  the  stated 
objectives  of  applicable  statutes."  Sec. 
603  and  604(a)(5).  Furthermore, 
although  the  RFA  (as  amended  by 
SBREFA)  requires  agencies  to  consider 
alternatives  that  minimize  impacts  on 
small  entities  subject  to  the  rules' 
requirements  and  to  explain  their  choice 
of  regulatory  alternatives,  it  does  not 
require  agencies  to  select  such 
alternatives.  For  these  reasons,  the  RFA 
(as  amended  by  SBREFA)  does  not 
conflict  with  or  override  the  Clean  Air 
Act's  preclusion  of  considering  costs 
and  similar  Actors  in  setting  NAAQS. 

3.  Conclusion.  In  summary.  EPA 
believes  that  the  judicial  decisions  cited 
above  are  both  correct  and  dispositive 
on  the  question  of  considering  costs  in 
setting  NAAQS,  and  that  the  Agency  is 
not  free  to  reinterpret  the  Act  on  that 
question. 

B.  Margin  of  Safety 

Several  commenters  questioned  the 
approach  used  by  the  Administrator  in 
specifying  0:^  standards  that  protect 
public  health  with  an  adequate  margin 
of  safety.  Rather  than  the  integrative 
approach  applied  by  the  Administrator, 
these  commenters  maintained  that  EPA 
must  employ  a  two-step  process.  The 
line  of  argument  was  that  the 
Administrator  must  first  determine  a 
"safe  level"  and  then  apply  a  margin  of 
safety  taking  into  accoimt  costs  and 
societal  impacts.  It  was  argued  that  this 
was  the  only  approach  that  would 
enable  the  Administrator  to  reach  a 
reasoned  decision  on  a  standard  level 
that  protects  public  health  against 
unacceptable  risk  of  harm,  such  that  any 
remaining  risk  was  "acceptable."  In 
effect,  these  commenters  argued  that  the 
Administrator  must  adopt  the  two-step 
methodology  endorsed  in  Vinyl 
Chloride,  824  F.2d  1146,  for  setting 
hazardous  air  pollutant  standards  under 
section  112. 

In  recognition  of  the  complexities 
focing  the  Administrator  in  determining 
a  standard  that  protects  public  health 
with  an  adequate  margin  of  safety,  the 
courts  have  declined  to  impose  any 
specific  requirements  on  the 
Administrator's  methodological 
approach.  Thus,  in  Lead  Industries  the 
court  held  that  the  selection  of  any 
particular  approach  to  providing  an 
adequate  margin  of  safety  "is  a  policy 
choice  of  the  type  Congress  specifically 
left  to  the  Administrator's  judgment. 
This  court  must  allow  him  the 
discretion  to  determine  which  approach 
will  best  fulfill  the  goals  of  the  Act." 
647  F.2d  at  1161-62.  As  a  result,  the 
Administrator  is  not  limited  to  any 
single  approach  to  determining  an 


adequate  margin  of  safety  and  may,  in 
the  exercise  of  her  judgment,  choose  an 
integrative  approach,  a  two-step 
approach,  or  perhaps  some  other 
approach,  depending  on  the  particular 
circumstances  confronting  her  in  a 
given  NAAQS  review. 

With  respect  to  the  approach 
advanced  in  comment,  the  PMio  case 
made  clear  that  the  two-step  process 
endorsed  in  Vinyl  Chloride  was 
necessary  because  of  the  need  under 
section  112  of  the  Act  to  "sever 
determinations  that  must  be  based 
solely  on  health  considerations  from 
those  that  may  include  economic  and 
technical  considerations."  902  F.2d  at 
973.  Because  the  Administrator  may  not 
consider  cost  and  technological 
feasibility  imder  section  109,  however, 
the  court  concluded  that  "the  rationale 
for  parsing  the  Administrator's 
determination  into  two  steps  is 
inapposite."  Id. 

Because  such  factors  as  the  nature  and 
severity  of  the  health  effects  involved, 
the  size  of  the  sensitive  population(s)  at 
risk,  the  types  of  health  information 
available,  and  the  kind  and  degree  of 
uncertainties  that  must  be  addressed 
will  vary  from  one  pollutant  to  another, 
the  most  appropriate  approach  to 
establishing  a  NAAQS  with  an  adequate 
margin  of  safety  may  be  different  for 
each  standard  ujider  review.  Thus,  no 
generalized  paradigm  such  as  that 
imbedded  in  EPA's  cancer  risk  policy 
can  substitute  for  the  Administrator's 
careful  and  reasoned  assessment  of  all 
relevant  health  factors  in  reaching  such 
a  judgment.  As  noted  above,  both 
Congress  and  the  courts  have  left  to  the 
Administrator's  discretion  the  choice  of 
analytical  approaches  and  tools, 
including  risk  assessments,  rather  than 
prescribing  a  particular  formula  for 
reaching  such  determinations.  Because 
of  the  inherent  uncertainties  that  the 
Administrator  must  address  in  margin 
of  safety  determinations,  they  are  largely 
judgmental  in  nature,  particularly  with 
respect  to  non-threshold  pollutants,  and 
may  not  be  amenable  to  quantification 
in  terms  of  what  risk  is  "acceptable"  or 
any  other  metric.  In  view  of  these 
considerations,  the  task  of  the 
Administrator  is  to  select  an  approach 
that  best  takes  into  account  the  health 
effects  and  other  information  assessed 
in  the  air  quality  criteria  for  the 
pollutant  in  question  and  to  apply 
appropriate  and  reasoned  analysis  to 
ensure  that  the  scientific  imcertainties 
are  taken  into  account  in  an  appropriate 
manner. 

In  this  instance,  the  Administrator  has 
clearly  articulated  the  factors  she  has 
considered,  the  judgments  she  has  had 
to  make  in  the  iace  of  uncertain  and 


incomplete  information,  and  alternative 
views  as  to  how  such  information 
should  be  interpreted,  in  reaching  her 
decision  on  standard  specifications  that 
will  protect  public  health  with  an 
adequate  margin  of  safety.  See  Unit  n  of 
this  preamble.  Her  conclusions  on  these 
matters  are  fully  supported  by  the 
record. 

C.  Comment  Period 

A  niunber  of  commenters  maintained 
that  EPA  erred  by  not  extending  the 
comment  period  for  the  review  of  the  03 
standards  by  at  least  60  days.  The 
commenters  further  maintained  there 
was  no  justification  for  keeping  the  Os 
standard  review  on  the  same  schedule 
as  the  PM  NAAQS,  since  the  O3  review 
is  not  subject  to  a  court-ordered 
deadline  as  is  PM. 

The  EPA  believes  that  there  are 
benefits  to  reviewing  the  O3  and  PM 
NAAQS  on  the  same  schedule,  for  the 
reasons  set  forth  in  the  proposal,  and 
that  the  period  available  for  public 
comment  was  sufficient.  All  interested 
parties  have  had  ample  notice  that  EPA 
intended  to  complete  this  review  of  the 
Oy  standtuds  on  an  expedited  basis.  The 
EPA  first  announced  its  intention  in  a 
March  9, 1993,  Federal  Register  notice 
(58  FR  13008)  when  the  Administrator 
announced  her  commitment  to  expedite 
the  review  in  light  of  new  scientific 
evidence  of  the  effects  of  O3  on  himian 
health.  In  a  February  3,  1994,  Federal 
Register  notice  (59  FR  5164),  the 
Administrator  aimounced  a  schedule  for 
completion  of  the  scientific  assessment 
and  review  of  the  standards,  including 
opportimities  for  public  comment.  This 
schedule  called  for  proposal  in  mid- 
1996  and  a  final  decision  as  to  whether 
to  revise  the  O?  standard  by  mid-1997. 
On  Jime  12,  1996,  in  an  advance  notice 
of  proposed  rulemaking  (61  FR  29719), 
the  Administrator  aimounced  her 
decision  to  delay  the  O3  proposal 
schedule  in  order  to  place  it  on  the  same 
schedule  as  the  PM  standard  review.  In 
that  notice,  she  explained  her  rationale 
for  reviewing  the  O?  and  PM  NAAQS  on 
the  same  schedule  and  pointed  to  the 
benefits  of  developing  integrated 
implementation  strategies.  She  also 
provided  advance  notice  of  the  kinds  of 
revisions  to  the  primary  and  secondary 
O3  NAAQS  that  she  was  considering 
proposing.  In  effect,  the  delay  of  the  O3 
proposal  provided  interested  parties  an 
additional  5  months  to  review  EPA's 
assessments  of  the  scientific  and 
technical  information,  as  well  as  staff 
and  CAS  AC  recommendations  as  to 
whether  revisions  were  appropriate. 
With  this  background,  EPA  believes  ail 
interested  parties  had  ample 
opportimity  to  develop  specific 
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conunents  on  the  Oj  proposal  during  the 
89  days  allotted  for  public  comment.*' 

Another  commenter  raised  a  more 
specific  issue  in  requesting  a  60-day 
extension  of  the  public  comment  period. 
This  commenter  maintained  that  such 
an  extension  was  necessary  because 
EPA  did  not  make  publicly  available 
certain  Oj  exposure  and  health  risk 
assessment  reports  and  an  explanatory 
memoranda  in  a  timely  manner.  In 
response,  EPA  notes  that  the  documents 
in  question  were  entered  into  the  docket 
on  February  12.  1997,  and  placed  on  the 
OAQPS  Technology  Transfer  Bulletin 
Board  on  February  13,  1997,  so  that  they 
would  have  wide  public  circulation. 
Because  this  commenter's  organization 
was  aware  that  the  reports  were  under 
preparation  and  had  expressed  interest 
in  receiving  them,  copies  were  sent 
directly  to  the  responsible  staff  person 
on  February  12,  1997.  Given  that  these 
reports  build  on  analyses  and 
methodologies  that  were  available  to  the 
public  during  the  scientific  phase  of  the 
0}  NAAQS  review,  well  in  advance  of 
the  proposal,  and  that  the  new  analyses 
and  explanatory  memorandum  were 
only  120  pages  in  length.  EPA  believes 
that  this  commenter  had  sufficient  time 
to  review  the  material  and  prepare 
comments  before  the  close  of  the 
comment  period  on  March  12,  1997. 

D.  1990  Act  Amendments 

Contrary  to  the  view  expressed  in 
some  public  comments,  EPA  maintains 
that  the  provisions  of  subpart  2  of  Part 
D  of  Title  I  of  th*?  Clean  Air  Act,  enacted 
in  1990,  do  not  preclude  EPA  from 
revising  the  O3  standard.  The  provisions 
of  subpart  2  simply  do  not  limit  EPA's 
clear  authority  under  section  109  to 
revise  the  standard. 

The  basic  contention  of  the 
commenters  is  that  because  the 
provisions  of  subpart  2  are  linked  to  the 
current  1-hour,  0.12  ppm  Oj  standard, 
they  prohibit  EPA  from  revising  the  O3 
standard.  These  provisions,  however,  do 
not  lead  to  such  a  conclusion.  Moreover, 
the  view  expressed  in  these  comments 
ignores  provisions  indicating  that 
Congress  believed  that  EPA  could  revise 
the  O,  NAAQS. 

At  the  outset,  it  should  be  noted  that 
Congress  expressly  authorized  EPA  to 
revise  any  ambient  air  quality  standard 
in  section  109.  That  section,  which 
requires  EPA  to  review  and  revise,  as 
appropriate,  each  NAAQS  every  5  years, 
contains  no  language  expressly  or 
implicitly  prohibiting  EPA  from  revising 
a  NAAQS.  If  Congress  had  intended  to 


•"  This  comment  period  reflects  an  extension  of 
22  days  beyond  the  67-day  comment  period 
originally  announced  in  the  proposal. 


preclude  EPA  from  reviewing  and 
revising  a  NAAQS.  which  is  one  of 
EPA's  fundamental  fimctions.  Congress 
would  have  specifically  done  so. 
Clearly,  Congress  knew  bow  to  preclude 
EPA  from  exercising  otherwise  existing 
regulatory  authority  and  did  so  in  other 
instances.  See  section 
202(b)(l)(C)(expressly  precluding  EPA 
&om  modifying  certain  motor  vehicle 
standards  prior  to  model  year  2004); 
section  112(b)(2)(preventing  EPA  from 
adding  to  the  list  of  hazardous  air 
pollutants  any  air  pollutants  that  are 
listed  under  section  108(a)  unless  they 
meet  the  specific  exceptions  of  section 
112(b)(2)):  secUon  249(e)(3),  (f)  and 
section  250(b)(limiting  EPA's  authority 
regarding  certain  clean-fuel  vehicle 
programs).  No  such  language  was 
included  in  either  section  109  or 
elsewhere  in  the  Act  and  no  such 
implication  may  properly  be  based  on 
the  provisions  of  subpart  2  of  Part  D  of 
Tide  I. 

Second,  other  provisions  of  the  Act 
expressly  contemplate  EPA's  ability  to 
revise  any  NAAQS,  and  provide  no 
indication  that  such  ability  is  limited  to 
standards  other  than  those  whose 
implementation  is  the  subject  of 
subparts  2,  3  and  4  of  Part  D.  For 
example,  section  110(a)(2)(H)(i) 
provides  that  SIPs  are  to  provide  for 
revisions  "from  time  to  time  as  may  be 
necessary  to  take  account  of  revisions  of 
such  national  primary  or  secondary 
ambient  air  quality  standard  *•*." 
Section  107(d)(1)(A)  provides  a  process 
for  designating  areas  as  attainment, 
nonattaimnent.  or  unclassifiable  "after 
promulgation  of  a  new  or  revised 
standard  for  any  pollutant  under  section 
109  ••*."  Section  172(e)  addresses 
modifications  of  national  primary 
ambient  air  quality  standards.  Finally, 
section  172(a)(1)  expressly  contemplates 
that  EPA  may  revise  a  standard  in  effect 
at  the  time  of  enactment  of  the  1990 
Clean  Air  Act  Amendments.  Section 
172(a)(1)(A)  provides  EPA  with 
authority  to  classify  nonattaiiunent 
areas  on  or  after  the  designation  of  an 
area  as  nonattainment  with  respect  to 
"any  revised  standard,  including  a 
revision  of  any  standard  in  effect  on  the 
date  of  the  enactment  of  the  Clean  Air 
Act  Amendments  of  1990."  Plainly, 
Congress  had  no  intention  of  prohibiting 
EPA  from  revising  any  of  the  ambient 
standards  in  effect  at  the  time  of  the 
enactment  of  the  1990  amendments. 

Third,  the  provisions  of  subpart  2  of 
Part  D  do  not  support  the  contention 
that  they  somehow  preclude  EPA  from 
exercising  its  authority  to  revise  the 
NAAQS  under  section  109.  The  fact  that 
Congress  laid  out  an  implementation 
program  for  the  Oa  standard  existing  at 


the  time  of  the  1990  amendments  in  no 
way  suggests  that  Congress  intended  to 
preclude  EPA  fi-om  exercising  the 
authority  it  provided  EPA  to  revise  the 
NAAQS  when  the  health  data  on  which 
EPA  bases  such  decisions  warranted  a 
change  in  the  standard.  Contrary  to  this 
contention,  section  181(a)  does  not 
preclude  the  designation  of  areas  as 
nonattaiimient  for  O3  that  have  design 
values  less  than  0.121  ppm.  EPA  has 
designated  as  nonattaimnent  numerous 
areas  whose  design  value  was  less  than 
0.121  ppm,  but  which  violated  the 
existing  1-hour,  0.12  ppm  Os  standard. 
These  areas,  referred  to  as 
"nonclassifiable  nonattainment  areas," 
include  "submarginal"  areas  (i.e.,  03 
nonattainment  areas  with  design  values 
below  0.121  ppm),  (See  57  FR  13498, 
13524-27,  April  16,  1992).  These  areas 
include  areas  that  were  designated 
nonattaiiunent  prior  to  the  1990 
amendments  and  whose  nonattainment 
designation  Congress  required  to  be 
continued  after  1990.  See  section 
107(d)(l)(C)(i).  Clearly,  Congress  did  not 
prohibit  the  designation  of  areas  as 
nonattainment  for  Oa  with  design  values 
below  0.121  ppm;  in  fact,  in  some  cases. 
Congress  required  it.  Furthermore,  the 
position  advanced  by  the  commenters 
would  mean  that,  in  efiiect.  Congress  in 
the  1990  amendments  legislatively 
revised  the  then-existing  1-hour,  0.12 
ppm  O3  standard  to  a  0.121  ppm 
standard.  There  is  no  indication  that 
Congress  intended  to  do  that. 

In  addition,  the  fact  that  Congress 
directed  EPA  to  use  "the  interpretation 
methodology  issued  by  the 
Administrator  most  recenUy"  before  the 
date  of  the  enactment  of  the  Clean  Air 
Act  Amendments  of  1990  in  the  context 
of  subpart  2  does  not  add  any  support 
to  the  commenters'  position;  it  merely 
shows  that  Congress  intended  the 
existing  1-hour,  0.12  ppm  standard  to 
be  implemented  in  a  specified  way,  not 
that  Congress  intended  to  preclude  EPA 
irom  using  its  otherwise  applicable 
authority  to  revise  the  standard. 

The  EPA  also  disagrees  with  the 
contention  that  sections  172(a)(1)(C)  and 
(a)(2)(D),  which  provide  that  the  general 
classification  and  attainment  date 
provisions  of  section  172  do  not  apply 
to  areas  for  which  classifications  or 
attainment  dates  "are  specifically 
provided  under  other  provisions  of  this 
part,"  support  the  conclusion  that 
Congress  intended  to  prohibit  EPA  from 
revising  the  O3  standard.  These 
provisions  simply  mean  that  where 
Congress  elsewhere  provided  for 
specific  classifications  and  attainment 
dates,  as  in  the  case  of  subpart  2 
regarding  the  1-hour,  0.12  ppm 
standard,  EPA  is  not  to  modify  those 
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classifications  or  dates.  The  EPA  is  not 
purporting  to  do  this.  These  provisions 
do  not  lead  to  the  conclusion  that 
because  Congress  established  them  for 
the  O3  standard  in  effect  at  the  time  of 
the  1990  amendments.  Congress  meant 
that  EPA  could  not  revise  that  standard 
in  order  to  appropriately  protect  public 
health. 

EPA  does  not  accept  the  thesis  that 
revising  the  O3  standard  forces  EPA  to 
violate  other  provisions  of  the  Act  and, 
therefore,  is  not  an  "appropriate" 
revision  of  the  standard  under  section 
109.  Revising  the  O3  standard  in 
accordance  with  the  language  of  section 
109  does  not  result  in  EPA  violating  any 
provision  of  the  Act.  On  the  other  hand, 
a  determination  by  EPA  that  the  O3 
standard  should  not  be  revised,  even 
though  EPA  concludes  that  it  needs  to 
be  revised  to  protect  public  health  with 
an  adequate  margin  of  safefy,  would 
violate  section  109. 

Also,  EPA  does  not  believe  that 
carrying  out  the  provisions  of  section 
109  to  set  a  new  O3  standard  to  protect 
public  health  with  an  adequate  margin 
of  safefy  somehow  "risks  undermining 
both  perceptions  and  reality  of  the 
functioning  of  our  democratic  form  of 
government."  EPA  is  merely 
implementing  the  words  of  the  Clean 
Air  Act,  a  statute  passed  by  the  Congress 
and  signed  by  the  President.  To  refuse 
to  revise  the  standard  notwithstanding 
the  need  to  protect  public  health  as 
enunciated  in  section  109  would  thwart 
the  objectives  of  those  who  passed  and 
signed  the  Clean  Air  Act  on  behalf  of 
the  American  public. 

Finally,  for  the  reasons  stated  above, 
EPA's  analysis  of  its  ability  to 
implement  the  revised  O3  standard 
imder  the  provisions  of  subpart  1  of  Part 
D  of  Title  I  does  not  support  the  view 
that  Congress  prohibited  EPA  from 
revising  the  standard.  Congress  clearly 
specified  an  approach  to  the 
implementation  of  the  1-hour,  0.12  ppm 
O3  standard  in  the  provisions  of  subpart 
2  of  Part  D.  EPA  believes  that  the  clear 
and  express  linkage  of  that  approach  to 
the  1-hour,  0.12  ppm  standard  indicates 
that  it  may  implement  a  revised  O3 
standard  in  accord  with  the  general 
principles  of  subpart  1  of  Part  D,  as 
informed  by  the  no-backsliding 
principle  embodied  in  section  172(e). 
That  Congress  directed  specifically  how 
EPA  and  the  States  should  implement 
the  1-hour,  0.12  ppm  O3  standard  does 
not  carry  with  it  the  implication  that 
Congress  intended  to  prohibit  EPA  from 
exercising  its  otherwise  clear  and 
express  authority  to  revise  that  standard 
in  order  to  carry  out  one  of  its 
fundamental  missions,  the 
establishment  of  ambient  air  quality 


standards  to  protect  public  health  with 
an  ample  margin  of  safety.  If  Congress 
had  intended  to  prohibit  EPA  from 
exercising  such  a  fundamental  authority 
it  would  have  clearly  specified  (as  it  did 
in  other  instances)  that  EPA  could  not 
do  so. 

The  EPA  also  disagrees  with  the 
contention  that  a  revised  O3  standard 
may  not  be  implemented  for  so  long  as 
the  current  1-hour,  0.12  ppm  O3 
standard  remains  in  effect.  The  fact  that 
the  provisions  of  subpart  2  of  Part  D  are 
focused  on  the  implementation  of  the 
current  standard  does  not  mean  that,  if 
a  new  or  revised  O3  standard  is 
promulgated  pursuant  to  section  109, 
the  new  standard  could  not 
simultaneously  be  implemented  under 
the  provisions  of  section  110  and 
subpart  1  of  Part  D,  which  apply 
regardless  of  the  criteria  pollutant  of 
concern.  There  is  no  language  in 
sections  181  or  182  that  precludes  the 
implementation  of  a  different  standard 
under  other  authority;  those  provisions 
simply  govern  the  implementation  of 
the  1-hour,  0.12  ppm  O3  standard.  EPA 
further  notes  that  it  has  historically  had 
more  than  one  primary  standard  for 
criteria  pollutants  (e.g.,  annual  and  24- 
hour  PMio  and  sulfur  dioxide  standards, 
and  8-hour  and  1-hour  CO  standards) 
and  believes  that  had  Congress  wanted 
to  preclude  EPA  from  implementing  two 
primary  O3  standards  simultaneously  it 
would  have  expressly  precluded  EPA 
from  doing  so.  Thus,  EPA  does  not 
believe  that  it  must  repeal  the  1-hour, 
0.12  ppm  Oa  standard  before  it  can 
promiilgate  and  implement  a  new 
primary  O3  standard. 

V.  Technical  Changes  to  Part  50 

In  the  proposal,  the  EPA  proposed 
two  alternative  secondary  standards:  (1) 
A  secondary  standard  set  identical  to 
the  proposed  0.08  ppm,  8-hour  primary 
standard:  or  (2)  a  seasonal  secondary 
standard  expressed  in  the  SUM06  form. 
For  the  reasons  discussed  in  Unit  m,  the 
EPA  has  decided  to  promulgate  a 
secondary  ambient  air  quality  standard 
for  O3  that  is  identical  to  the  primary 
ambient  air  quality  standard. 
Accordingly,  the  language  adopted  in 
the  final  regulation  (40  CFR  50.10)  has 
been  revised  to  reflect  this  change. 

In  the  proposal,  the  regulatory  text  in 
§  50.9  inadvertenUy  included  language 
about  what  it  means  when  the  standard 
is  not  met,  that  should  have  been 
discussed  in  40  CFR  part  50,  Appendix 
H.  Therefore  this  sentence  has  been 
removed  from  §  50.10(b),  and  the 
discussion  moved  to  the  new  Appendix 
I  to  40  CFR  part  50,  which  now  provides 
additional  clarification  on  calculations 


for  sites  with  less  than  complete  data,  as 
discussed  in  Unit  VI.  of  this  preamble. 

VI.  Revisions  to  Appendices  D,  E.  and 
H 

The  EPA  is  finalizing  the  changes  to 
Appendices  D  and  E  to  40  CFR  part  50. 
that  were  proposed  and  described  in  the 
proposal.  No  adverse  comments  were 
received  on  these  changes. 

Because  the  revocation  of  the  existing 
1-hour  standard  will  become  effective 
at  a  later  date  (as  discussed  above  in 
Unit  II.B.4.),  EPA  is  retaining  Appendix 
H  in  its  ciurent  form.  A  new  Appendix 
I  explains  the  computations  necessary 
for  determining  when  the  new  8-hoiu^ 
primary  and  secondary  standards  are 
met. 

The  new  Appendix  I  addresses  data 
completeness  requirements,  data 
reporting,  handling,  and  rounding 
conventions,  and  example  calculations. 
The  discussion  in  this  unit  sometimes 
refers  to  the  contents  of  the  new 
Appendix  I  as  revisions  to  Appendix  H, 
so  as  to  highlight  how  the  new 
Appendix  I  differs  from  the  current 
Appendix  H.  For  example,  the  example 
calculations  in  Appendix  I  differ  from 
those  in  Appendix  H  to  reflect  the  final 
form  of  the  new  8-hour  primary 
standard. 

In  the  proposal,  two  alternative 
secondary  standards  were  proposed, 
and  the  proposed  changes  to  Appendix 
H  addressed  both  alternatives:  A 
secondary  standard  set  identical  to  the 
proposed  0.08  ppm,  &-hour  primary 
standard:  or  a  seasonal  secondary 
standard  expressed  in  the  SUMoiS  form. 
For  the  reasons  discussed  above,  the 
Administrator  has  decided  to  set  the 
secondary  standard  identical  to  the 
primary  standard  as  reflected  in 
Appendix  I. 

Key  elements  of  Appendix  I, 
particularly  as  they  differ  from  those  of 
Appendix  H,  are  outlined  below. 

A.  Data  Completeness 

One  key  change  to  Appendix  H. 
incorporated  into  Appendix  I,  for  the 
new  0.08  ppm,  8-hour  primary  and 
secondary  standards  is  that  no 
numerical  adjustment  is  made  to  the 
measured  8-hoiu-  concentrations  to 
account  for  missing  or  incomplete  data 
as  was  the  case  with  the  1-hour 
stanaard.  Instead,  the  EPA  has  decided 
to  replace  the  methodology  used  to 
adjust  the  computation  of  estimated 
exceedances  for  missing  data  under  the 
1— hoiu  standard  with  new  data 
completeness  requirements  for  the  8- 
hour  standards. 

The  EPA  proposed  that,  in  order  to 
determine  that  the  &-hour  standards 
have  been  met  at  a  monitoring  site 
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during  the  current  3-year  period, 
revisions  to  Appendix  H  would  require 
90  percent  data  completeness,  on 
average,  with  no  single  year  at  the  site 
having  less  than  75  percent  data 
completeness.  A  site  could  be  found  not 
to  have  met  the  standards  with  less  than 
complete  data.  Almost  all  commenters 
supported  deleting  the  estimated 
exceedances  missing  data  adjustment 
procedure  of  the  current  1-hour 
standard  and  replacing  it  with 
minimum  data  completeness 
requirements.  Several  commenters  felt 
that  the  proposed  data  completeness 
requirement  might  be  too  stringent  and 
would  be  difficult  to  attain.  Other 
commenters  recommended  that  some 
consideration  be  made  for  hours  lost 
due  to  instrument  calibration.  A  few 
commenters  thought  that  EPA  should 
establish  higher  minimum  data 
completeness  requirements. 

Based  on  its  analysis  of  available  air 
quality  data,  the  EPA  believes  that,  with 
the  changes  to  the  proposal  described 
below,  the  data  completeness 
requirement  in  App)endix  I  is  reasonable 
given  that  90  percent  of  all  monitoring 
sites  that  currently  operate  on  a 
continuous  basis  meet  this  objective. 
The  EPA  believes  that  a  missing  houi 
during  the  day  resulting  from 
instrument  calibration  should  not 
negatively  impact  the  ability  of  a 
monitoring  site  to  meet  the  data 
completeness  requirements  because  data 
completeness  is  based  on  the  number  of 
days  with  valid  daily  maximum  &-hour 
concentrations,  not  on  the  number  of 
non-missing  hours. 

In  the  proposal,  the  EPA  sought 
comment  on  whether  meteorological 
data  could  provide  an  objective  basis  for 
determining,  on  a  day  for  which  there 
is  missing  data,  that  the  meteorological 
conditions  were  not  conducive  to  high 
Oj  concentrations,  and  therefore,  that 
the  day  could  be  assumed  to  have  an  8- 
hour  daily  maximum  O3  concentration 
less  than  0.08  ppm.  Under  the  0.12  ppm 
1-hour  standard,  a  missing  day  is 
assumed  less  than  the  level  of  the 
standard  only  if  the  two  adjacent  days 
are  non-missing,  and  the  daily 
maximum  1-hour  concentration  on  each 
of  those  days  is  less  than  or  equal  to 
0.09  ppm.  In  the  proposal,  the  EPA 
specifically  requested  comment  on  the 
appropriateness  of  using  data  on       ^ 
meteorological  conditions,  as  well  as  on 
other  information  that  would  permit 
better  definition  of  those  necessary 
conditions  likely  to  result  in  peak  8- 
hour  O31  concentradons  in  the  ranges  of 
concern.  Most  commenters  expressing 
an  opinion  supported  the  use  of 
meteorological  data,  as  well  as  ambient 
data  from  nearby  monitoring  sites  to 


establish  that  missing  hours  could  be 
assumed  less  than  the  level  of  the 
standard.  Days  assumed  less  than  the 
level  of  the  standard  would  be  counted 
as  non-missing  when  computing 
whether  the  data  completeness 
requirements  have  been  met  at  the  site. 
Taking  these  comments  into  account, 
EPA  has  revised  the  proposed  revisions 
to  Appendix  H,  as  reflected  in 
Appendix  I,  to  count  missing  days 
assumed  less  than  the  standard  when 
computing  whether  the  data 
completeness  requirement  has  been  met. 
EPA  will  develop  guidance  on 
methodologies  necessary  for  using 
meteorological  data  and  ambient 
measurements  to  make  such 
determinations. 

Several  commenters  expressed 
concerns  about  the  possibility  that 
stratospheric  O3  intrusion  from  aloft  or 
forest  fires  may  lead  to  exceedances  of 
the  level  of  the  standard,  particularly 
within  the  context  of  peak  O3 
concentrations  that  have  been  observed 
at  background  sites.  Commenters 
expressed  concern  that  such  events 
could  lead  to  violations  of  the  8-hoiu' 
standard  and,  therefore,  they  questioned 
the  attainability  of  the  proposed 
standard.  Consistent  with  a  forthcoming 
update  to  EPA's  policy  on  natural 
events  for  the  new  &-hour  standard, 
EPA  has  revised  Appendix  H  to 
specifically  address  this  concern  by 
stating  that  whether  to  use  data  affected 
by  stratospheric  O3  intrusion  or  other 
natural  events  when  determining  if  the 
standards  have  been  met  is  subject  to 
the  approval  of  the  appropriate  Regional 
Administrator. 

B.  Data  Handling  and  Rounding 
Conventions 

For  the  reasons  cited  above,  and 
taking  into  account  the  advice  of 
CAS  AC,  the  Administrator  has  set  the 
level  of  the  new  8-hour  primary  and 
secondary  standards  at  0.08  ppm.  As 
EPA  explained  in  the  proposal,  the  level 
of  the  &-hour  standard  is  expressed  to 
the  second  decimal  place,  0.08  ppm, 
with  the  support  of  CASAC  and  in  part 
to  reflect  uncertainties  in  the  health 
effects  evidence  upon  which  the 
proposed  standard  is  based.  More 
s{)ecifically,  these  uncertainties  include 
the  measurement  uncertainty  and 
representativeness  inherent  in  the 
reported  ambient  O3  concentrations 
used  in  field  and  epidemiological 
studies  and  the  uncertainty  in  the 
exposure  estimates  upon  which 
quantitative  risk  assessments  have  been 
based.  In  the  proposal,  EPA  stated  its 
belief  that  expressing  the  proposed 
standard  to  the  second  decimal  place  is 
also  consistent  with  the  quality 


assurance  guidelines  that  indicate  the 
precision*'  for  such  O3  measurements 
shall  be  within  ±15  percent. 

To  determine  whether  the  standard  is 
met,  EPA  proposed  that  the  calculated 
value  of  the  third-highest  maximum  8- 
bour  average  concentrations,  averaged 
over  3  years,  is  compared  to  the  level  of 
the  standard.  It  is  the  level  of  the 
standard,  0.08  ppm,  expressed  to  two 
decimal  places  that  determines  the 
number  of  significant  digits  to  be  used 
when  comparing  air  quality 
measurements  to  the  standard.  The  EPA 
proposed  that,  for  hourly  data,  8-hour 
average  O3  concentrations  computed 
from  such  hourly  data,  and  the  3-year 
averages  of  the  third  highest  maximum 
8-hour  average  concentrations,  that  the 
third  decimal  place  is  carried  forward  as 
the  rounding  digit,  and  the  insignificant 
digits  are  truncated.  To  compare  the 
calculated  3-year  average  O3 
concentration  to  the  level  of  the 
standard,  the  third  decimal  place  of  the 
calculated  value  is  rounded.  The  current 
rounding  convention  is  to  round  up 
digits  equal  to  or  greater  than  5. 

In  the  proposal,  EPA  recognized  that 
the  level  of  public  health  protection 
afforded  by  the  use  of  the  current 
rounding  convention  could  be  increased 
by  replacing  the  ciurent  rounding 
convention  with  a  convention  that 
defined  the  smallest  increment  above 
the  level  of  the  standard  to  be  0.001 
ppm  for  the  piuposes  of  determining 
whether  the  standard  has  been  met.  The 
EPA  solicited  comment  on  the  use  of 
such  an  alternative  rounding 
convention,  with  regard  to  potential 
increased  public  health  protection,  as 
well  as  to  potential  effects  on  the 
probability  of  attainment 
misclassifications  and  on  the  stability  of 
the  standard. 

Of  the  many  States  that  commented 
specifically  on  the  rounding  convention, 
most  State  agencies  cited  concerns  by 
their  monitoring  staffs  about  the 
precision  and  accuracy  of  measiu^d  O3 
concentrations  in  ambient  environments 
and  recommended  maintaining  the 
current  rounding  convention.  A  tribal 
association  also  supported  the  current 
rounding  convention.  Other  State 
agencies  felt  that  newer  instruments 
were  capable  of  supporting  a  rounding 
convention  set  at  0.001  ppm.  Of  those 
environmental  and  health  associations 
that  commented,  all  supported  replacing 
the  current  rounding  convention  with 


*'  The  tenn  precision  is  used  to  denote  both  the 
reproducibility  of  a  measurement  under  a  constant 
set  of  conditions,  as  well  as  other  components  of 
measurement  uncertainty  such  as  instrument  drift 
and  relative  bias. 
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the  alternative  0.001  ppm  convention.*^ 
All  industry  and  trade  associations  that 
commented  on  rounding  recommended 
that  EPA  retain  the  current  rounding 
convention. 

After  taking  these  comments  into 
account,  EPA  has  decided  that  the 
current  rounding  approach  is 
appropriate  for  comparing  monitoring 
data  to  the  level  of  the  standard 
expressed  to  two  decimal  places.  The 
current  roimding  procedure  has  the 
effect  of  reducing  the  probability  of 
misclassifying  an  attainment  area  as 
nonattainment  and  of  producing  a  more 
stable  attaiiunent  test.  The  EPA  believes 
that  measures  that  promote  a  stable 
control  program  will  lead  to  greater 
long-term  health  protection  and  risk 
reduction.  For  the  reasons  stated  above, 
and  taking  into  account  the  uncertainty 
in  the  exposure  estimates  upon  which 
quantitadve  risk  assessments  have  been 
based,  measurement  uncertainty,  data 
representativeness,  and  the  desirability 
of  these  resulting  effects,  EPA  is 
retaining  the  current  rounding 
convention  and  finalizing  the  data 
handling  and  rounding  conventions,  in 
Appendix  I,  as  proposed. 

Vn.  Regulatory  and  Environmental 
Impact  Analyses 

As  discussed  in  Unit  IV  of  this 
preamble,  the  Clean  Air  Act  and  judicial 
decisions  make  clear  that  the  economic 
and  technological  feasibility  of  attaining 
ambient  standards  are  not  to  be 
considered  in  setting  NAAQS,  although 
such  factors  may  be  considered  in  the 
development  of  State  plans  to 
implement  the  standards.  Accordingly, 
although,  as  described  below,  a 
Regulatory  Impact  Analysis  (RIA)  has 
been  prepared,  neither  the  RIA  nor  the 
associated  contractor  reports  have  been 
considered  in  issuing  this  final  rule. 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  58  FR 
51735  (October  4, 1993).  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and,  therefore, 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  other 
requirements  of  the  Executive  Order. 
The  order  defines  "significant 
regulatory  action"  as  any  regidatory 
action  that  is  likely  to  result  in  a  rule 
that  may: 


"  One  individual  commenter  provided  an 
analysis  of  current  monitoring  technology  and 
suggested  that  the  precision  and  accuracy  data 
supported  setting  the  standard  to  three  decimal 
places  and  rounding  the  annual  average  third- 
highest  8-houx  average  concentration  up  at  0.001 
ppm.  EPA  believes  that  the  precision  and  accuracy 
data  cited  by  the  commenter  does  not  capture  all 
of  the  uncertainty  inherent  in  ambient  air  quality 
meacuremeDts. 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
enviromnent,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
conununities. 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  Agency. 

(3)  Materially  alter  the  Dudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof. 

(4J  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

In  view  of  its  important  policy 
implications,  this  action  has  been 
judged  to  be  a  "significant  regulatory 
action"  within  the  meaning  of  the 
Executive  Order.  As  a  result,  imder 
section  6  of  the  Executive  Order.  EPA 
has  prepared  an  RIA,  entitled 
"Regulatory  Impact  Analysis  for 
Particulate  Matter  and  Ozone  National 
Ambient  Air  Quality  Standards  and 
Proposed  Regional  Piaze  Rule  (July 
1997)."  This  RIA  assesses  the  costs, 
economic  impacts,  and  benefits 
associated  with  potential  State 
implementation  strategies  for  attaining 
the  PM  and  O3  NAAQS  and  the 
proposed  Regional  Haze  Rule.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  docket  and  made  available 
for  public  inspection  at  EPA's  Air  and 
Radiation  Docket  Information  Center 
(Docket  No.  A-95-58).  The  RIA  wdll  be 
publicly  available  in  hard  copy  by 
contacting  the  U.S.  Environmental 
Protection  Agency  Library  at  the  address 
under  "Availability  of  Related 
Information"  and  in  electronic  form  as 
discussed  above  in  "Electronic 
Availability." 

B.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act  (RFA), 
5  U.S.C.  601  et  seq.,  provides  that, 
whenever  an  agency  is  required  to 
publish  a  general  notice  of  rulemaking 
for  a  proposed  rule,  the  agency  must 
prepare  an  initial  regidatory  flexibility 
analysis  for  the  proposed  rule  unless  the 
head  of  the  agency  certifies  that  the  rule 
"will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities" 
(section  605(b)).  The  EPA  certified  each 
of  the  proposed  NAAQS  rules  based  on 
its  conclusion  that  the  rule  would  not 
establish  requirements  applicable  to 
small  entities  and  therefore  woidd  not 
have  a  significant  economic  impact  on 
small  entities  within  the  meaning  of  the 


RFA.  See  61  FR  65638,  65668  (PM 
proposal);  61  FR  65716,  65746  (ozone 
proposal),  both  published  on  December 
13,  1996.  Accordingly,  the  Agency  did 
not  prepare  an  initial  regulatory 
flexibility  analysis  for  the  proposed 
rule,  but  it  did  conduct  a  more  general 
analysis  of  the  potential  impact  on  small 
entities  of  possible  State  strategies  for 
implementing  any  new  or  revised 
NAAQS. 

At  the  heart  of  EPA's  certification  of 
the  proposed  NAAQS  rule  was  the 
Agency's  interpretation  of  the  word 
"impact"  as  used  in  the  RFA.  Is  the 
"impact"  to  be  analyzed  under  the  RFA 
a  rule's  impact  on  the  small  entities  that 
will  be  subject  to  the  rule's 
requirements,  or  the  rule's  impact  on 
small  entities  in  general,  whether  or  not 
they  will  be  subject  to  the  rule?  In  the 
case  of  NAAQS  rules,  the  question 
arises  because  of  the  congressionally- 
designed  mixture  of  Federal  and  State 
responsibilities  in  setting  and 
implementing  the  NAAQS. 

As  EPA  explained  in  the  proposal. 
NAAQS  rules  establish  air  quality 
standards  that  States  are  primarily 
responsible  for  meeting.  Under  section 
110  and  part  D  of  Title  I  of  the  CAA, 
every  State  develops  a  State 
Implementation  Plan  (SIP)  containing 
the  control  measures  that  will  achieve  a 
newly  promulgated  NAAQS.  States  have 
broad  discretion  in  the  choice  of  control 
measures.  As  the  U.S.  Supreme  Court 
noted  in  Tmin  v.  NRDC: 

[Plrimary  [NAAQS]  deal  with  the  quality  of 
outdoor  air  and  are  fixed  on  a  nationwide 
basis  at  a  level  which  the  agency  determines 
will  protect  the  public  health.  It  is  the 
attainment  and  maintenance  of  these 
standards  which  section  110(a)(2)(A)  requires 
that  State  plans  provide.  In  complying  with 
this  requirement,  a  State's  plan  must  include 
"emission  limitations"  which  are  regulations 
of  the  composition  of  substances  emitted  into 
the  ambient  air  from  such  sources  as  power 
plants,  service  stations  and  the  like.  "They  are 
the  specific  rules  to  which  operators  of 
pollutioD  sources  are  subject  and  which,  if 
enforced,  should  result  in  ambient  air  which 
meets  the  national  standards. 

The  Agency  is  plainly  charged  by  the  Act 
with  the  responsibility  for  setting  the 
national  ambient  air  standards.  )ust  as 
plainly,  it  is  relegated  to  a  secondary  role  in 
the  process  of  determining  and  enforcing  the 
specific,  source-by-sounre  emission 
limitations  which  are  necessary  if  the 
national  standards  are  to  be  met.  Under 
110(a)(2),  the  Agency  is  required  to  approve 
a  State  plan  which  provides  for  the  timely 
attainment  and  maintenance  of  the  ambient 
air  standards,  and  which  also  satisfies  that 
section's  other  general  requirements.  The  Act 
gives  the  agency  no  authority  to  question  the 
wisdom  of  a  State's  choices  of  emission 
limitations  if  they  are  part  of  a  plan  which 
satisfies  the  standards  of  110(a)(2)  and  the 
Agency  may  devise  and  promulgate  a  plan  of 
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its  own  only  if  the  state  foils  to  submit  an 
implementation  plan  which  satisfies  those 
standards.  Section  110(c). 

421  U.S.  60,  at  78-79  (1975)  (emphasis 
in  original).  In  short.  NAAQS  rules 
themselves  do  not  establish  any  control 
requirements  applicable  to  small 
entities.  State  mles  implementing  the 
NAAQS  may  establish  such 
requirements  and  the  extent  to  which 
they  do  depends  primarily  on  each 
State's  strategy  for  meeting  the 
NAAQS.*^ 

To  determine  the  proper 
interpretation  of  "impact"  under  the 
RFA.  EPA  considered  the  RFA's  stated 
purpose,  its  requirements  for  regulatory 
flexibility  analyses,  its  legislative 
history,  the  amendments  made  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA)(Pub.  L 
104-121).  and  caselaw.  The  EPA 
concluded  that  all  of  these  traditional 
tools  of  statutory  construction  point  in 
one  direction — that  an  agency  is 
required  to  assess  the  impact  of  a  rule 
on  the  small  entities  that  will  be  subject 
to  the  rule's  requirements,  because  the 
purpose  of  a  regulatory  flexibility 
analysis  is  to  consider  ways  of  easing  or 
even  waiving  a  rule's  requirements  as 
they  will  apply  to  small  entities, 
consistent  with  the  statute  authorizing 
the  rule.  That  purpose  cannot  be  served 
in  the  case  of  the  rules  like  the  NAAQS 
that  do  not  have  requirements  that 
apply  to  small  entities. 

More  specifically,  EPA  noted  that  its 
interpretation  of  "impact"  flows  from 
the  express  purpose  of  the  RFA  itself. 
As  the  RFA's  "Findings  and  Purposes" 
section  (Pub.  L.  96-354.  section  2) 
makes  clear.  Congress  enacted  the  RFA 
in  1980  out  of  concern  that  agencies 
were  writing  one-size-fits-all  regulations 
that  in  fact  did  not  fit  the  size  and 
resources  of  small  entities.  Congress 
noted  that  it  is  generally  easier  for  big 
businesses  to  comply  with  regulations, 
and  that  small  businesses  are  therefore 
at  a  competitive  disadvantage  in 
complying  with  uniform  i^les.  Congress 
also  noted  that  small  entities'  relative 
contribution  to  the  problem  a  rule  is 
supposed  to  solve  may  not  warrant 
applying  the  same  requirements  to  large 
and  small  entities  alike.  In  the  RFA 
itself.  Congress  therefore  stated: 


*3  It  is  worth  noting  that  Federal  rules  that  apply 
nationally  also  play  a  role  in  reducing  emissions 
governed  by  NAAQS.  For  instance.  EPA  rules  under 
Title  II  of  the  CAA  require  reductions  in  ozone- 
forming  emissions  from  on  and  off-road  vehicles 
and  the  fuels  that  power  them.  When  EPA  issues 
such  rules,  il  conducts  the  analysis  required  under 
the  RFA.  For  example.  EPA  periformed  regulatory 
flexibility  analyses  for  the  reformulated  gasoline 
rule  issued  under  section  21  l(k)  of  the  CAA.  See 
59  FR  7716.  February  16.  1994. 


It  is  the  purpose  of  this  Act  to  establish  as 
a  principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with  the 
objectives  of  the  rule  and  of  applicable 
statutes,  to  fit  regulatory  and  informational 
requirements  to  the  scale  of  the  businesses, 
organizations,  and  governmental 
jurisdictions  subject  to  regulation. 

[Pub.  L.  96-354,  section  2(b).l 

The  EPA  further  noted  that  the  RFA 
sections  governing  initial  and  final 
regulatory  flexibility  analyses  reflect 
this  statement  of  purpose.  RFA  sections 
603  and  604  require  that  initial  and  final 
regulatory  flexibility  analyses  identify 
the  types  and  estimate  the  niunbers  of 
small  entities  "to  which  the  proposed 
rule  will  apply  '  (sections  603(b)(3)  and 
604(a)(3)).  Similarly,  they  require  a 
description  of  the  "projected  reporting, 
recordJceeping  and  other  compliance 
requirements  of  the  proposed  rule, 
including  an  estimate  of  the  classes  of 
small  entities  which  will  be  subject  to 
the  requirement"  (sections  603(b)(4)  and 
604(a)(4)).  At  the  core  of  the  analyses  is 
the  requirement  that  agencies  identify 
and  consider  "significant  regulatory 
alternatives"  that  would  "accomplish 
the  stated  objectives  of  applicable 
statutes  and  which  minimize  any 
significant  econojaic  impact  of  the 
proposed  rule  on  small  entities" 
(section  603(c)  and  604(a)(5)).  Among 
the  types  of  alternatives  agencies  are  to 
consider  are  the  establishment  of 
different  "compliance  or  reporting 
requirements  or  timetables"  for  small 
entities  and  the  exemption  of  small 
entities  "from  coverage  of  the  rule,  or 
any  part"  of  the  rule  (section  603(c)(1) 
and  (4)).  The  RFA  thus  makes  clear  that 
regulatory  flexibility  analyses  are  to 
focus  on  how  to  minimize  rule 
requirements  on  small  entities. 

As  EPA  further  explained,  since 
regulatory  flexibility  analyses  are  not 
required  for  a  rule  that  will  not  have  a 
"significant  economic  impact  on  a 
substantial  number  of  small  entities,"  it 
makes  sense  to  interpret  "impact"  in 
light  of  the  requirements  for  such 
analyses.  Regulatory  flexibility  analyses, 
as  described  above,  are  to  consider  how 
a  rule  will  apply  to  small  entities  and 
how  its  requirements  may  be  minimized 
vsrith  respect  to  small  entities.  In  this 
context,  "impact"  is  appropriately 
interpreted  to  mean  the  impact  of  a  rule 
on  the  small  entities  subject  to  the  rule's 
requirements. 

"The  Agency  cited  two  Federal  court 
cases  in  support  of  its  interpretation.  In 
Mid-Tex  Elec.  Co-op  v.  FERC.  773  F.2d 
327.  342  p.C.  Cir.  1985).  petitioners 
claimed  that  the  RFA  required  an 
agency  to  analyze  the  effects  of  a  rule  on 
small  entities  that  were  not  regulated  by 
the  rule  but  might  be  indirectly 


impacted  by  it.  Petitioners  noted  that 
the  Small  Business  Administration 
(SBA)  also  interpreted  the  RFA  to 
require  analysis  of  a  rule's  impact  on 
small  entities  not  regulated  by  the  rule, 
and  argued  that  the  court  should  defer 
to  the  SBA's  position  in  light  of  its 
compliance  monitoring  role  under  the 
RFA.  After  reviewing  the  RFA's 
"Findings  and  Purposes"  section,  its 
legislative  history,  and  its  requirements 
for  regulatory  flexibility  analyses,  the 
Mid-Tex  court  rejected  petitioners' 
interpretation.  As  the  court  explained: 

The  problem  Congress  stated  it  discerned 
was  the  high  cost  to  small  entities  of 
compliance  with  uniform  regulations,  and 
the  remedy  Congress  fashioned — careful 
consideration  of  those  costs  in  regulatory 
flexibility  analyses — is  accordingly  limited  to 
small  entities  subject  to  the  proposed 
regulation.  ***  (Wje  conclude  that  an  agency 
may  properly  certify  that  no  regulatory 
flexibility  aiialysis  is  necessary  when  it 
determines  that  the  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject  to 
the  requirements  of  the  rule. 

Id.  at  342.  Notably,  Congress  let  this 
interpretation  stand  when  it  recently 
amended  the  RFA  in  enacting  the 
SBREFA. 

The  EPA  also  cited  a  recent  case 
aHfirming  the  Mid-Tex  court's 
interpretation.  In  United  Distribution 
Companies  V.  FERC,  88  F.3d  1105, 1170 
(D.C.  Cir.  1996),  the  court  noted  that  the 
Mid-Tex  court: 

*  *  *  conducted  an  extensive  analysis  of  the 
RFA  provisions  governing  when  a  regulatory 
flexibility  analysis  is  required  and  concluded 
that  no  analysis  is  necessary  when  an  agency 
determines  "that  the  rule  will  not  have  a 
significant  economic  impact  on  a  substantial 
number  of  small  entities  that  are  subject  to 
the  requirements  of  the  rule". 

Id.,  citing  and  quoting  Mid-Tex 
(emphasis  added  by  United  Distribution 
court). 

The  Agency  went  on  to  explain  that 
given  the  Federal/State  partnership  for 
attaining  healthy  air,  the  proposed 
NAAQS,  if  adopted,  would  not  establish 
any  requirements  applicable  to  small 
entities.  Instead,  any  new  or  revised 
standard  would  establish  levels  of  air 
quality  that  States  would  be  primarily 
responsible  for  achieving  by  adopting 
plans  containing  specific  control 
measures  for  that  purpose.  The 
proposed  NAAQS  rule  was  thus  not 
susceptible  to  regulatory  flexibility 
analysis  as  prescribed  by  the  amended 
RFA.  Since  it  would  establish  no 
requirements  applicable  to  small 
entities,  it  afforded  no  opportunity  for 
EPA  to  fashion  for  small  entities  less 
biu'densome  compliance  or  reporting 
requirements  or  timetables,  or 
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exemptions  from  all  or  part  of  the  rule. 
For  these  reasons,  EPA  certified  that  the 
proposed  rule  "will  not,  if  promulgated, 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities," 
within  the  meaning  of  the  RFA.  Because 
EPA  was  not  required  to  prepare  an 
initial  regulatory  flexibility  analysis  for 
the  rule,  it  was  also  not  required  to 
convene  a  Small  Business  Advocacy 
Review  Panel  for  the  rule  under  RFA 
section  609(b)  as  added  by  SBREFA. 

Notwithstanding  its  certification  of 
the  proposed  rule,  EPA  recognized  that 
the  proposed  NAAQS,  if  adopted, 
would  begin  a  process  of  State 
implementation  that  could  eventually 
lead  to  small  entities  having  to  comply 
with  new  or  different  control  measures, 
depending  on  the  implementation  plans 
developed  by  the  States.  EPA  also 
recognized  that  the  CAA  does  not  allow 
EPA  to  dictate  or  second-guess  how 
States  should  exercise  their  discretion 
in  regulating  to  attain  any  new  or 
revised  NAAQS.  Under  those 
circumstances,  EPA  concluded  that  the 
best  way  to  take  accoimt  of  small  entity 
concerns  regarding  any  new  or  revised 
NAAQS  was  to  work  with  small  entity 
representatives  and  States  to  provide 
information  and  guidance  on  how  States 
could  address  smedl  entity  concerns 
when  they  write  their  implementation 
plans. 

In  line  with  this  approach,  as  part  of 
the  RIA  it  prepared  for  the  proposed 
NAAQS.  EPA  analyzed  how 
hypothetical  State  plans  for 
implementing  the  proposed  rule  might 
affect  small  entities.  The  analysis  was 
necessarily  speculative  and  limited, 
since  it  depended  on  projections  about 
what  States  might  do  several  years  in 
the  future  and  did  not  take  into  accoimt 
any  new  strategies  that  might  be 
developed  and  recommended  by  the 
FACA  subcommittee  formed  to  help 
devise  potential  strategies  for 
implementing  a  new  or  revised  NAAQS 
(see  discussion  of  RIA  and  FACA 
process  in  the  previous  Unit  of  this 
notice).  Nevertheless,  the  analysis 
provided  as  much  information  on 
potential  small  entity  impacts  as  was 
reasonably  available  at  the  time  of  the 
proposed  rule. 

Toe  Agency  also  took  steps  to  ensure 
that  small  entities'  voices  were  heard  in 
the  NAAQS  rulemaking  itself.  With  Jere 
Glover,  Chief  Counsel  for  Advocacy  of 
the  SBA,  EPA  convened  outreach 
meetings  modeled  on  the  SBREFA  panel 
process  to  solicit  and  convey  small 
entities'  concerns  with  the  proposed 
NAAQS.  Two  meetings  were  held  as 
part  of  that  process,  on  January  7  and 
February  28, 1997,  vdth  a  total 
attendance  of  41  representatives  of 


small  businesses,  small  governments 
and  small  nonprofit  organizations.  Both 
meetings  were  attended  by 
representatives  of  SBA  and  the  Office  of 
Management  and  Budget,  as  well  as  of 
EPA.  The  key  concerns  raised  by  small 
entities  at  those  meetings  related  to  the 
scientific  foundation  of  the  proposed 
NAAQS  and  the  potential  cost  of 
implementing  it,  the  same  concerns 
raised  by  other  industry  commenters  on 
the  proposed  rule.  The  Agency 
produced  a  report  on  the  meetings  to 
ensure  that  small  entity  concerns  were 
part  of  the  rulemaking  record  when  EPA 
made  its  final  decision  on  the  proposal. 

In  light  of  States'  pivotal  role  in 
NAAQS  implementation,  EPA  also 
undertook  a  number  of  additional 
activities  to  assist  and  encourage  the 
States  to  be  sensitive  to  small  entity 
impacts  as  they  implement  any  new  or 
revised  NAAQS.  With  the  SBA.  EPA 
began  an  interagency  panel  process  to 
collect  advice  and  recommendations 
from  small  entity  representatives  on 
how  States  could  lessen  any  impacts  on 
small  entities.  The  EPA  plains  to  issue 
materials  in  two  phases  to  help  States 
develop  their  implementation  plans.  In 
view  of  States'  discretion  in 
implementing  the  NAAQS,  these 
materials  virill  mostly  take  the  form  of 
guidance,  which  is  not  subject  to  the 
RFA's  requirement  for  initial  regulatory 
flexibility  analysis.  (Under  RFA  section 
603,  that  requirement  applies  only  to 
binding  rules  that  are  required  to 
imdergo  notice-and-comment 
rulemaking  procedures.)  But  regardless 
of  the  form  such  materials  take,  EPA  is 
employing  panel  procedures  to  ensure 
that  small  entities  have  an  opportunity 
to  raise  any  concerns  prior  to  the 
materials  being  issued  in  draft  form. 

To  supplement  the  input  the  Agency 
receives  from  the  ongoing  CAAAC 
process  (described  earlier  in  this  Unit  of 
this  preamble],  EPA  also  added  more 
small  entity  representatives  to  the 
subcommittee  on  implementation  of  any 
new  or  revised  NAAQS.  These 
representatives  have  formed  a  small 
entity  caucus  to  develop  and  bring  to 
the  subcommittee  a  focused  approach  to 
small  entity  issues.  These  new 
subcommittee  members  are  also  part  of 
the  group  in  the  aforementioned  panel 
process.  By  means  of  these  various 
processes,  EPA  hopes  to  promote  the 
consideration  of  small  entity  concerns 
and  advice  throughout  the  NAAQS 
implementation  process. 

hi  response  to  the  proposed  rule,  a 
number  of  commenters  questioned 
EPA's  decision  to  certify  that  the 
proposed  NAAQS  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Some 


commenters  disagreed  with  EPA's  view 
that  the  proposed  NAAQS  would  not 
establish  regulatory  requirements 
applicable  to  small  entities.  These 
commenters  argued  that  a  number  of 
control  requirements  applicable  to  small 
entities  would  automatically  result  from 
promulgation  of  the  proposed  NAAQS, 
such  as  new  reasonable  further  progress, 
SIP  and  Federal  Implementation  Plan 
(FIP)  requirements.  Other  commenters 
stated  that  it  is  possible  for  EPA  to 
assess  the  impacts  of  the  NAAQS 
revision  on  small  entities  and  that,  to  a 
limited  extent,  EPA  has  already  done  so. 
Further,  a  number  of  commenters 
argued  that  EPA  has  a  legal  obligation 
under  the  RFA.  as  amended  by  SBREFA, 
to  choose  a  NAAQS  alternative  that 
minimizes  the  impact  on  small  entities. 
Some  commenters  questioned  EPA's 
interpretations  of  the  Mid-Tex  and 
United  Distribution  cases.  In  addition, 
other  commenters  stated  that  EPA's 
position  regarding  the  NAAQS  and  the 
RFA  is  inconsistent  with  its  past 
practice  and  the  legislative  history  of 
the  RFA.  Finally,  a  few  commenters 
noted  that  the  panel  process  EPA 
conducted  for  the  proposed  NAAQS  did 
not  satisfy  the  requirements  of  SBREFA. 

EPA  disagrees  that  promulgation  of 
the  NAAQS  will  automatically  result  in 
control  requirements  applicable  to  small 
entities  that  EPA  can  and  must  analyze 
imder  the  RFA.  As  noted  previously,  a 
NAAQS  rule  only  establishes  a  standard 
of  air  quality  that  other  CAA  provisions 
call  on  States  (or  in  case  of  State 
inaction,  the  Federal  government)  to 
achieve  by  adopting  implementation 
plans  containing  specific  control 
measures  for  that  purpose.  Following 
promulgation  of  a  new  or  revised 
NAAQS.  section  110  of  the  CAA 
requires  States  and  EPA  to  engage  in  a 
designation  process  to  determine  what 
areas  within  each  State's  borders  are 
attaining  or  not  attaining  the  NAAQS. 
Under  section  110  and  parts  C  and  D  of 
Title  I  of  the  CAA,  States  then  conduct 
a  planning  process  to  develop  and  adopt 
their  SIPs.  Depending  on  an  area's 
designation  for  the  particular  NAAQS, 
these  and  other  Title  I  provisions 
require  a  State's  SIP  to  contain  certain 
control  programs  in  addition  to  the 
control  measures  that  the  State  decides 
are  also  needed  to  attain  and  maintain 
the  NAAQS. 

The  fact  that  the  CAA  requires  SIPs  to 
contain  certain  control  programs  under 
certain  circumstances  does  not  mean 
that  EPA  either  can  or  must  conduct  a 
regulatory  flexibility  analysis  of  a  rule 
establishing  a  NAAQS.  Just  from  the 
standpoint  of  feasibility,  EPA  cannot 
know  which  areas  will  be  subject  to 
what  mandatory  SIP  programs  until 
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after  the  designation  process  is 
completed.  Beyond  that,  any  mandatory 
SIP  programs  are  still  implemented  by 
the  States,  and  States  have  considerable 
discretion  in  how  they  implement  them. 
For  instance,  the  reasonable  further 
progress  requirement  under  section  172 
leaves  States  broad  discretion  to 
determine  the  rate  of  progress  and  the 
control  measures  to  achieve  that 
progress.**  As  a  result.  EPA  cannot  be 
certain  where  and  how  any  mandatory 
programs  will  be  implemented  with 
respect  to  small  (or  large)  entities.  Much 
less  can  EPA  know  about  how  States 
will  exercise  their  discretion  to  develop 
additional  controls  needed  to  attain  and 
maintain  the  NAAQS. 

Even  if  EPA  could  know  exactly  how 
any  mandatory  SIP  programs  would 
apply  to  small  entities,  the  purpose  of 
the  RFA  is  not  served  by  attempting  a 
regulatory  flexibility  analysis  of  State 
implementation  of  those  programs.  As 
explained  previously,  the  RFA  and  the 
caselaw  interpreting  it  clearly  establish 
that  the  purpose  of  the  RFA  is  to 
promote  Federal  agency  efforts  to  tailor 
a  rule's  requirements  to  the  scale  of  the 
small  entities  that  will  be  subject  to  it 
That  purpose  cannot  be  served  in  the 
case  of  a  NAAQS  rule  since  the  rule 
does  not  establish  requirements 
applicable  to  small  entities.  In 
promulgating  a  NAAQS,  the  only  choice 
before  EPA  concerns  the  level  of  the 
standard,  not  its  implementation.  While 
mandatory  SIP  programs  may  ultimately 
follow  from  promulgation  of  the 
NAAQS,  there  is  nothing  EPA  can  do  in 
setting  the  NAAQS  to  tailor  those 
programs  as  they  apply  to  small  entities. 
Whether  and  how  the  programs  will 
apply  in  particular  nonattainment  areas 
is  beyond  the  scope  of  the  NAAQS 
rulemaking  and,  indeed,  beyond  EPA's 
reach  in  any  rulemaking  to  the  extent 
the  applicability  and  terms  of  the 
programs  are  prescribed  by  statute.*' 
Moreover,  any  mandatory  SIP  programs 


"  Contrary  to  what  some  commenters  assumed, 
the  SIP  requirements  of  subpart  2  of  part  D  of  Title 
I  will  not  apply  to  SlPs  to  implement  the  revised 
ozone  NAAQS.  Those  requirements  were  enacted 
by  Congress  in  1990  to  address  nonattainment  of  a 
0.12  ppm  1-hour  ozone  NAAQS.  To  the  extent  those 
requirements  remain  in  effect,  they  apply  only  to 
SIPs  for  areas  still  in  nonattainment  with  that 
standard:  they  do  not  apply  to  SIPs  for  areas  in 
nonattainment  only  with  respect  to  the  ozone 
N.\AQS  adopted  today.  Further,  to  the  extent  SIPs 
for  areas  in  nonattainment  with  the  previous  ozone 
standard  remain  subiect  to  subpart  2  requirements, 
there  will  be  no  incremental  change  in  the  impact 
on  sources  regulated  by  the  States'  SIPs  pursuant 
to  the  requirements  as  a  result  of  today's 
promulgation. 

"  If  and  when  the  Agency  issues  any  rules 
addressing  State  implementation  of  any  statutorily 
required  actions,  EPA  would  analyze  and  address 
the  impact  of  those  rules  on  small  entities  as 
appropriate  under  the  RFA. 


are  supplemented  by  discretionary  State 
controls  that  EPA  has  no  power  to  tailor 
under  the  RFA  or  the  CAA  (see  Tmin  v. 
NRDC,  quoted  previously). 

The  commenters'  suggestions  for 
minimizing  the  potential  impact  of  the 
NAAQS  rule  on  small  entities  run  afoul 
of  both  the  RFA  and  the  CAA.  Some 
suggested  that  EPA  set  a  less  stringent 
standard  (or  no  standard  at  all  in  the 
case  of  PMi.5)  to  reduce  the  chance  that 
small  entities  would  become  subject  to 
new  or  tighter  SIP  requirements.  Others 
suggested  that  EPA  require  States  to 
exempt  small  entities  from  new  or 
tighter  SIP  requirements.  However,  as 
explained  in  a  previous  Unit  of  this 
notice  addressing  the  Agency's 
authority  to  consider  factors  other  than 
public  health  in  setting  primary 
NAAQS,  the  RFA  neither  requires  nor 
authorizes  EPA  to  set  a  less  stringent 
NAAQS  than  the  applicable  CAA 
provisions  allow  in  order  to  reduce 
potential  small  entity  impacts.  Indeed, 
the  RFA  provides  that  any  means  of 
providing  regulatory  flexibility  to  small 
entities  be  consistent  with  the  statute 
authorizing  the  rule.  Moreover,  even  if 
EPA  set  a  less  stringent  standard.  States 
could  still  exercise  their  discretion  to 
obtain  any  needed  emission  reductions 
from  small  entities.  As  the  Supreme 
Court  in  Tmin  v.  NRDC  made  clear.  EPA 
has  no  authority  to  forbid  States  from 
obtaining  reductions  from  any  particular 
category  of  stationary  sources,  including 
small  entities.  See  also.  Virginia  v.  EPA, 
No.  108  F.3d  1397, 1408  (D.C.  Cir. 
1997),  quoting  Union  Electric  v.  EPA, 
427  U.S.  246,  269  (1976)  ("section  110 
left  to  the  states  the  power  to  determine 
which  sources  would  be  burdened  by 
regulations  and  to  what  extent"). 

EPA's  approval  of  SIPs  for  the  new  or 
revised  NAAQS  also  will  not  establish 
new  requirements,  but  will  instead 
simply  approve  requirements  that  a 
State  is  already  imposing.  And  again, 
EPA  does  not  have  authority  to 
disapprove  a  State's  plan  except  to  the 
extent  that  the  plan  fails  to  demonstrate 
attainment  and  maintenance  of  the 
NAAQS  as  required  by  Title  I  of  the 
CAA.  In  cases  where  EPA  promulgates 
a  FIP,  EPA  might  establish  control 
requirements  applicable  to  small 
entities,  and  in  such  a  circumstance, 
EPA  would  conduct  the  analyses 
required  by  the  RFA. 

Some  commenters  argued  that  under 
the  RFA  as  amended  by  SBREFA,  EPA 
now  has  an  obligation  to  choose  the 
alternative  that  minimizes  the  impact  on 
small  entities  when  setting  the  NAAQS. 
As  indicated  above,  EPA  disagrees  with 
the  commenters'  argument  for  the 
reasons  stated  in  the  Unit  of  this  notice 
discussing  the  Agency's  authority  to 


consider  costs  and  other  factors  not 
related  to  public  health  in  setting  and 
revising  primary  NAAQS.  In  a  nutshell, 
both  the  text  and  legislative  history  of 
the  RFA  make  clear  that  the  RFA  does 
not  override  the  substantive  provisions 
of  the  statute  authorizing  the  rule,  but 
only  requires  agencies  to  identify  and 
consider  ways  of  minimizing  the 
economic  impact  on  small  entities 
subject  to  the  r\ile  in  a  manner 
consistent  with  the  authorizing  statute. 

Some  commenters  disagreed  with 
EPA's  interpretation  of  the  Mid-Tex  and 
United  Distribution  cases.  In  particular, 
these  commenters  noted  that  in  those 
cases  the  relevant  regulatory  agency, 
FERC,  wholly  lacked  jurisdiction  to 
regulate  the  small  entities  at  issue. 
According  to  these  commenters,  EPA 
does  have  the  ability  and  jurisdiction  to 
regulate  small  entities  in  the  case  of  the 
NAAQS,  and  therefore  EPA's  reliance 
on  Mid-Tex  and  United  Distribution  is 
misplaced. 

Tne  commenters'  attempt  to 
distinguish  the  FERC  cases  from  the 
NAAQS  rulemaking  wholly  overlooks 
the  courts'  reasoning,  which  in  fact  fully 
supports  EPA's  certification  of  the 
proposed  NAAQS.  As  described  above, 
the  Mid-Tex  court  exhaustively 
reviewed  the  relevant  sections  of  the 
RFA  and  its  legislative  history.  Its 
analysis  revealed  that  Congress  passed 
the  RFA  out  of  concern  with  one-size- 
fits-all  regulations  and  foshioned  a 
remedy  limited  to  regulations  that  apply 
to  small  entities.  This  principle  is  fully 
applicable  to  the  NAAQS,  which  creates 
no  rule  requirements  that  apply  to  small 
entities. 

The  fact  that  FERC  had  no  regulatory 
authority  over  the  small  entities 
indirectiy  affected  by  its  rules  played  no 
essential  role  in  the  court's  rationale. 
FERC  could  (and  apparentiy  did  in  the 
Mid-Tex  rulemaking)  estimate  the 
potential  indirect  impact  of  its  rules  on 
small  entities.  Presumably,  FERC  could 
have  also  mitigated  any  indirect  impact 
by  changing  some  aspect  of  the  rule  (or 
else  the  small  entities  would  have  had 
no  incentive  to  sue  the  agency).  The 
court  nevertheless  found  it  lumecessary 
for  FERC  to  do  either,  based  on  its 
reading  of  the  RFA  as  limited  to  analysis 
of  a  rule's  impact  on  the  small  entities 
subject  to  the  rule's  requirements.  In 
reaching  its  decision,  the  court  noted 
that  requiring  agencies  to  "consider 
every  indirect  effect  that  any  regulation 
might  have  on  small  businesses  *  *  *  is 
a  very  broad  and  ambitious  agenda,  *** 
that  Congress  is  unlikely  to  have 
embarked  on  ***  without  airing  the 
matter.  "  Mid-Tex,  773  F.d.  at  343. 

"The  commenters  also  overstate  EPA's 
regulatory  authority  over  small  entities 
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with  respect  to  the  regulation  of  criteria 
pollutants.  Various  CAA  provisions 
authorize  EPA  to  regulate  various  types 
of  soiuces  at  the  Federal  level  to 
accomplish  specified  goals.  However, 
EPA's  authority  to  more  generally 
regulate  sources,  including  small 
entities,  in  the  manner  of  SIPs  is  limited 
to  instances  of  State  default  of  SIP 
responsibilities.  When  that  occurs,  EPA 
may  issue  a  FIP  containing  specific 
control  measures,  and  to  the  extent  a 
proposed  FIP  would  establish  control 
measures  applicable  to  small  entities, 
EPA  would  analyze  the  small  entity 
impact  of  those  measures  as  required  by 
the  RFA.  In  1994,  for  example,  EPA 
prepared  an  initial  regulatory  flexibility 
analysis  when  it  proposed  a  FIP  for  Los 
Angeles.  See  59  FR  23264,  May  5,  1994. 

As  noted  above.  Congress  let  the  Mid- 
Tex  interpretation  stand  when  it 
recenUy  amended  the  RFA  in  enacting 
SBREFA.  If  it  had  disagreed  with  the 
court's  decision,  it  would  have  revised 
the  relevant  statutory  provisions  or 
otherwise  indicated  its  disagreement 
when  it  enacted  SBREFA.  Instead, 
Congress  actually  reinforced  the  Mid- 
Tex  court's  interpretation  of  the  RFA  in 
enacting  section  212(a)  of  SBREFA.  That 
section  requires  that  an  agency  issue  a 
"small  entity  compliance  guide"  for 
"each  rule  *  *  *  for  which  an  agency  is 
required  to  prepare  a  final  regulatory 
flexibility  analysis  under  section  604" 
of  the  RFA.  The  guide  is  "to  assist  small 
entities  in  complying  with  the  rule"  by 
"explain[ing]  the  actions  a  small  entity 
is  required  to  take  to  comply"  with  the 
rule  (SBREFA  section  212(a)). 
Obviously,  it  makes  no  sense  to  prepare 
a  small  entity  compliance  guide  for  a 
rule  that  does  not  apply  to  small 
entities.  SBREFA  thus  stands  as  further 
confirmation  that  Congress  intended 
regulatory  flexibility  analyses  to  address 
only  rules  that  establish  requirements 
small  entities  must  meet.  Since 
SBREFA's  passage,  the  United 
Distribution  court  has  affirmed  the  Mid- 
Tex  court's  interpretation. 

Some  commenters  noted  that  EPA's 
informal  panel  process  did  not  comply 
with  the  requirements  of  SBREFA.  "The 
EPA  did  not  convene  a  SBREFA  panel 
because  such  a  panel  is  not  required  for 
rules  like  the  NAAQS  that  do  not  apply 
to  small  entities.  Under  the  RFA  as 
amended  by  SBREFA,  since  the  Agency 
certified  the  proposal,  it  was  not 
required  to  convene  a  panel  for  it. 
Nevertheless,  EPA  conducted  the 
voluntary  panel  pnscess  described 
above,  as  well  as  other  voluntary  small 
business  outreach  efforts.  The  process 
could  not  comply  with  the  analytical 
requirements  of  the  RFA  for  the  reasons 
given  above.  However,  it  could  and  did 


ensure  that  EPA  heard  direcUy  from 
small  entities  about  the  NAAQS 
proposals. 

A  few  commenters  stated  that  EPA's 
view  of  the  NAAQS  and  the  RFA  is 
inconsistent  with  EPA's  past  positions 
regarding  the  RFA  and  NAAQS 
revisions.  Some  commenters  also  cited 
the  Regulatory  Impact  Analysis  for  the 
proposed  NAAQS  and  noted  that  this 
analysis  demonstrates  EPA's  ability  to 
estimate  the  impact  of  the  NAAQS  on 
small  entities,  thereby  undercutting 
EPA's  argimient  that  it  is  not  able  to 
perform  a  regulatory  flexibility  analysis 
when  setting  the  NAAQS. 

Past  Federal  Register  notices  make 
clear  that  the  nature  of  the  NAAQS 
makes  a  regulatory  flexibility  analysis 
inapplicable  to  NAAQS  rulemakings. 
For  instance,  in  1984,  EPA  stated  that  a 
"NAAQS  for  NOx  by  itself  has  no  direct 
impact  on  small  entities.  However,  it 
forces  each  State  to  design  and 
implement  control  strategies  for  areas 
not  in  attaiiunent."  49  FR  6866,  6876, 
February  23, 1984;  see  also,  50  FR 
37484,  37499,  September  13, 1985;  50 
FR  25532,  25542,  June  19, 1985 
(NAAQS  for  NO2  do  not  impact  small 
entities  direcUy).  EPA  stated  again  in 
1987  that  the  NAAQS  "themselves  do 
not  contain  emission  limits  or  other 
pollution  controls.  Rather,  such  controls 
are  contained  in  State  implementation 
plans."  52  FR  24634.  24654,  July  1, 
1987. 

EPA  has  typically  i>erformed  an 
analysis  to  assess,  to  the  extent 
practicable,  the  potential  impact  of 
retaining  or  revising  the  NAAQS  on 
small  entities,  depending  on  possible 
State  strategies  for  implementing  the 
NAAQS.  These  analyses  have  provided 
as  much  insight  into  the  potential  small 
entity  impacts  of  implementing  revised 
NAAQS  as  could  be  provided  at  the 
NAAQS  rulemaking  stage.  In  some 
instances,  these  preliminary  "analyses" 
were  described  as  "regulatory  flexibility 
analys[es]"  or  as  analyses  "pursuant  to 
this  [Regulatory  Flexibility]  Act."  See, 
e.g.,  52  FR  24634,  24654,  July  1, 1987; 
50  FR  37484,  37499.  September  13. 
1985. 

However,  these  analyses  were  based 
on  hypothetical  State  control  strategies, 
and  EPA  made  the  point  on  various 
occasions  that  any  conclusions  to  be 
drawn  from  such  analyses  were 
"speculative,"  given  that  the  NAAQS 
themselves  do  not  impose  requirements 
on  small  entities.  Although  these  past 
analyses  reflected  the  Agency's  best 
efforts  to  evaluate  potential  impacts, 
they  were  not  regulatory  flexibility 
ansdyses  containing  the  necessary 
elements  required  by  the  RFA.  These 
analyses,  for  example,  did  not  describe 


the  "reporting,  recordkeeping  and  other 
compliance  requirements"  of  the 
proposed  NAAQS  rules  that  would 
apply  to  small  entities,  since  the 
NAAQS  rules  did  not  apply  to  small 
entities.  Nor  did  they  determine  how 
the  proposed  NAAQS  rules  could  be 
eased  or  waived  for  small  entities.  Such 
an  analysis  is  not  possible  in  the  case  of 
the  NAAQS.  To  the  extent  EPA  labeled 
these  analyses  regulatory  flexibility 
analyses  in  the  past,  that  label  was 
inappropriate.  EPA's  current  practice  is 
to  describe  such  an  analysis  more 
accurately  as  a  "general  analysis  of  the 
potential  cost  impacts  on  small 
entities. '■  See,  e.g.,  61  FR  65638,  65669. 
65747.  December  13,  1996  (current  O3 
and  PM  NAAQS  proposals).**  EPA's 
analytical  approach  to  small  entity 
impacts  of  the  NAAQS  has  thus 
remained  consistent  over  time. 

One  commenter  noted  that  the 
legislative  history  of  the  RFA  suggests 
that  the  RFA  was  intended  to  apply  to 
the  NAAQS.  As  noted  previously,  EPA's 
reading  of  both  the  RFA  and  SBREFA. 
based  on  the  language  of  the  statute  as 
amended  and  its  legislative  histories 
and  applicable  caselaw,  is  that  the  RFA 
requirements  at  issue  do  not  apply  to 
the  NAAQS.  The  legislative  history 
cited  by  the  commenter  does  not  change 
this  conclusion. 

In  fact,  the  statement  by  Senator 
Culver  on  which  the  commenter  relies 
does  not  indicate  that  the  NAAQS 
should  be  subject  to  regulatory 
flexibility  analyses.  Rather,  Senator 
Culver  uses  the  NAAQS  as  an  example 
of  the  type  of  standard  that  agencies 
would  not  change  as  a  result  of  the 
Regulatory  Flexibility  Act.  According  to 
Senator  Culver,  Section  606  "succinctiy 
states  that  this  bill  does  not  alter  the 
substantive  standard  contained  in 
underlying  statutes  which  defines  the 
agency's  mandate."  126  Cong.  Rec.  S 
21455  (Aug.  6,  1980)  daily  ed.  After 
citing  CAA  section  109.  Senator  Culver 
goes  on  to  describe  EPA's  bubble  policy 


^  As  commenters  pointed  out.  the  RIA  for  the 
proposed  PM  NAAQS  does  slate  that  "(t)he 
screening  analysis  ***  provides  enough  information 
for  an  initial  regulator)'  flexibility  analysis  (RFA)  if 
such  an  analysis  were  to  be  done  "  That  statement 
was  mistaken  and  was  not  made  in  the  RIA  for  the 
proposed  ozone  NAAQS.  While  both  RIAs 
attempted  to  gauge  the  potential  impact  on  small 
entities  of  State  implementation  of  the  prop>osed 
NAAQS.  neither  could  or  did  identify  any  specific 
control  or  information  requirements  contained  in 
the  NAAQS  rule  that  would  apply  to  small  entities. 
Indeed,  both  RIAs  made  clear  that  the  impact  being 
analyzed  was  that  of  potential  State  measures  to 
attain  the  NAAQS.  and  that  such  an  analysis  was 
inherently  speculative  and  uncertain.  Thus,  the 
RIAs  actually  confirm  EPA's  statement  in  the 
preambles  for  the  proposed  NAAQS  that 
conducting  a  complete  regulatory  flexibility 
analysis  is  not  feasible  for  rules  setting  or  revising 
a  NAAQS. 
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(which  addresses  the  limits  on 
emissions  from  a  particular  facility)  as 
the  type  of  flexible  regulation  that 
agencies  should  consider,  once  EPA  has 
set  a  NAAQS.  "The  important  point  for 
purposes  of  this  discussion  is  that  the 
'bubble  concept",  a  type  of  flexible 
regulation,  in  no  manner  altered  the 
basic  statutory  substantive  standard  of 
the  EPA  ••*  .  No  regulatory  flexibility 
analysis  alters  the  substantive  standard 
otherwise  applicable  by  law  to  agency 
action."  Id.  Thus,  contrary  to  the 
suggestion  of  the  commenter.  Senator 
Culver's  statement  actually  confirms 
that  the  time  to  consider  regulatory 
flexibility  is  when  regulations 
applicable  to  sources  are  being 
established,  not  when  a  NAAQS  itself  is 
being  set. 

Under  section  604  of  the  RFA. 
whenever  an  agency  promulgates  a  final 
rule  under  section  553  of  the 
Administrative  Procedure  Act,  afler 
being  required  by  that  section  or  any 
other  law  to  publish  a  general  notice  of 
proposed  rulemaking  (NPRM),  the 
agency  is  required  to  prepare  a  final 
regulatory  flexibility  analysis.  RFA 
section  605(b)  provides,  however,  that 
section  603  (re  initial  regulatory 
flexibility  analyses)  and  section  604  do 
not  apply  if  the  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  and  publishes 
such  certification  at  the  time  of 
publication  of  the  NPRM  or  at  the  time 
of  the  final  rule. 

As  noted  above,  EPA  certified  today's 
rule  at  the  time  of  the  NPRM.  After 
considering  the  public  comments  on  the 
certification,  EPA  continues  to  believe 
that  today's  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  reasons  explained  above  and  that  it 
therefore  appropriately  certified  the 
rule.  Further,  as  required  by  the  CAA, 
EPA  is  promulgating  today's  rule  under 
CAA  section  307(d).  For  all  the 
foregoing  reasons,  EPA  has  not  prepared 
a  final  regulatory  flexibility  analysis  for 
the  rule.  The  Agency  has  nonetheless 
analyzed  in  the  final  RIA  for  the  rule  the 
potential  impact  on  small  entities  of 
hypothetical  State  plana  for 
implementing  the  NAAQS.  The  Agency 
also  plans  to  issue  guidance  to  the 
States  on  reducing  the  potential  impact 
on  small  entities  of  implementing  the 
NAAQS. 

C.  Impact  on  Reporting  Requirements 

There  are  no  reporting  requirements 
directly  associated  with  the  finalization 
of  ambient  air  quality  standards  under 
secdon  109  of  the  Act  (42  U.S.C.  7409). 
There  are,  however,  reporting 


requirements  associated  with  related 
sections  of  the  Act,  particularly  sections 
107,  110. 160,  and  317  (42  U.S.C.  7407. 
7410,  7460,  and  7617). 

D.  Unfunded  S4andates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  This 
requirement  does  not  apply  if  EPA  is 
prohibited  by  law  from  considering 
section  202  estimates  and  analyses  in 
adopting  the  rule  in  question.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  These  requirements  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  cosUy,  most  cost-effective. 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significanUy  or  uniquely  affect 
small  govenunents.  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements.  Section  204 
of  UMRA  requires  each  agency  to 
develop  "an  effective  process  to  permit 
elected  officers  of  State,  local  and  tribal 
governments  *  *  *  to  provide  meaningful 
and  timely  input"  in  the  development  of 
regulatory  proposals  containing  a 
significant  Federal  intergovernmental 
mandate.^'' 


The  EPA  has  determined  that  the 
provisions  of  sections  202  and  205  of 
the  UMRA  do  not  apply  to  this  decision. 
"Unless  otherwise  prohibited  by  law." 
EPA  is  to  prepare  a  written  statement 
under  Section  202  of  UMRA  that  is  to 
contain  assessments  and  estimates  of 
the  costs  and  benefits  of  a  rule 
containing  a  Federal  mandate.  Congress 
clarified  that  "unless  otherwise 
prohibited  by  law"  referred  to  whether 
an  agency  was  prohibited  from 
considering  the  information  in  the 
rulemaking  process,  not  to  whether  an 
agency  was  prohibited  from  collecting 
the  information.  The  Conference  Report 
on  UMRA  states.  "This  section  [202] 
does  not  require  the  preparation  of  any 
estimate  or  analysis  if  the  agency  is 
prohibited  by  law  from  considering  the 
estimate  or  analysis  in  adopting  the 
rule."  141  Cong.  Rec.  H3063  (daily  ed. 
March  13, 1995).  Because  the  Clean  Air 
Act  prohibits  EPA.  when  setting  the 
NAAQS.  from  considering  the  types  of 
estimates  and  assessments  described  in 
section  202,  UMRA  does  not  require 
EPA  to  prepare  a  written  statement 
under  section  202.**  The  requirements 
in  section  205  do  not  apply  because 
those  requirements  only  apply  to  rules 
"for  which  a  written  statement  is 
required  under  section  202  •**." 

"The  EPA  has  determined  that  the 
provisions  of  section  203  of  UMRA  do 
not  apply  to  this  decision.  Section  203 
only  requires  the  development  of  a 
small  government  agency  plan  for 
requirements  with  which  small 
governments  might  have  to  comply. 
Since  setting  the  NAAQS  does  not 
establish  requirements  with  which 
small  governments  might  have  to 
comply,  section  203  does  not  apply.  The 


*''  As  noted  in  Unit  VH.B.  of  this  preamble,  a 
NAAQS  rule  only  establishes  a  standard  of  air 


quality  that  other  provisions  of  the  Act  call  on 
States  (or  in  the  case  of  State  inaction,  the  Federal 
government)  to  achieve  by  adopting 
implementation  plans  containing  specific  control 
measures  for  the  purpose.  Thus,  it  is  questionable 
whether  the  NAAQS  itself  imposes  an  enforceable 
duty  and  thus  whether  it  is  a  significant  Federal 
mandate  within  the  meaning  of  UMRA.  EPA  need 
not  and  does  not  reach  this  issue  today.  For  the 
reasons  given  in  this  unit,  even  if  the  NAAQS  were 
determined  to  be  a  significant  Federal  mandate. 
EPA  does  not  have  any  obligations  under  sections 
202  and  205  of  UMRA,  and  EPA  has  met  any 
obligations  it  would  have  under  section  204  of 
UMRA. 

"  In  addition  to  the  estimates  and  assessments 
described  in  section  202  of  UMRA,  written 
statements  are  also  to  include  an  identification  of 
the  Federal  law  under  which  the  rule  is 
promulgated  (section  202(a)(1)  of  UMRA)  and  a 
description  of  outreach  efforts  under  section  204  of 
UMRA  (section  202(a)(5)  of  UMRA).  Although  these 
requirements  do  not  apply  here  because  a  written 
statement  is  not  required  under  section  202  of 
UMRA,  this  preamble  identifies  the  Federal  law 
under  which  this  rule  is  being  promulgated  and  a 
written  statement  describing  EPA's  outreach  efforts 
with  State,  local,  and  tribal  governments  will  be 
placed  in  the  docket. 
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EPA  acknowledges,  however,  that  any 
corresponding  revisions  to  associated 
State  implementation  plan  requirements 
and  air  quality  surveillance 
requirements,  40  CFR  part  51  and  40 
CFR  part  58,  respectively,  might  result 
in  such  effects.  Accordingly,  EPA  will 
address  unfunded  mandates  as 
appropriate  when  it  proposes  any 
revisions  to  40  CFR  parts  51  and  58. 

With  regard  to  the  outreach  described 
in  UMRA  section  204,  EPA  did  follow 
a  process  for  providing  elected  ofBcials 
with  an  opportunity  for  meaningful  and 
timely  input  into  the  proposed  NAAQS 
revisions,  although  EPA  did  not 
describe  this  process  in  the  proposal. 
The  EPA  conducted  a  series  of  pre- 
proposai  outreach  meetings  with  State 
and  local  officials  and  their 
representatives  that  permitted  these 
officials  to  provide  meaningful  and 
timely  input  on  issues  related  to  the 
NAAQS  and  the  monitoring  issues 
associated  with  them.  Beginning  in 
January.  1996,  EPA  briefed  State  and 
local  air  pollution  control  officials  at 
national  meetings  with  State  and 
Territorial  Air  Pollution  Program 
Administrators  (STAPPA)/ Association 
of  Local  Air  Pollution  Control  Officials 
(ALAPCO)  in  Washington  DC.  North 
Carolina.  Chicago  and  Nevada.  The  EPA 
also  held  briefings  for  the  Washington 
DC  representatives  of  several  State  and 
local  organizations,  including  National 
Conference  of  State  Legislators,  U.S. 
Conference  of  Mayors.  National 
Governors  Association,  and  National 
League  of  Cities,  and  STAPPA/ 
ALAPCO.  EPA  also  held  separate 
briefings  and  discussions  with  State  and 
local  officials  at  meetings  set  up  by  the 
National  Governors  Association,  the 
U.S.  Conference  of  Mayors  and  the 
Council  of  State  Govenunents.  The  EPA 
also  conducted  in-depth  briefings  at 
each  EPA  regional  office  and  regional 
staff  also  had  several  meetings  and 
discussions  with  their  State 
counterparts  about  the  standards.  The 
efforts  described  above,  which  provided 
elected  officials  with  opportunity  for 
meaningful  and  timely  input  into  the 
proposed  NAAQS  revisions,  met  any 
requirements  imposed  by  section  204. 
The  docket  will  contain  a  written 
statement  describing  these  outreach 
efforts,  including  a  sununary  of  the 
comments  and  concerns  presented  by 
State,  local,  and  tribal  governments  and 
a  summary  of  EPA's  evaluation  of  those 
conunents  and  concerns. 

Several  commenters  disagreed  with 
EPA  that  UMRA  sections  202,  203  and 
205  do  not  apply  to  this  decision.  These 
commenters  argued  that  EPA  is  not 
prohibited  from  considering  costs  in 
setting  NAAQS  imder  the  Clean  Air  Act 


and  applicable  judicial  decisions.  Some 
commenters  also  expressed  the  view 
that  there  is  no  conflict  between  UMRA 
and  the  Clean  Air  Act  with  regard  to  the 
NAAQS.  These  commenters  argued  that 
UMRA  and  the  NAAQS  can  be 
"harmonized"  by  reading  UMRA  as  an 
information  gathering  statute  and  that 
EPA  should  therefore  perform  the 
analyses  required  by  UMRA,  regardless 
of  whether  costs  may  be  considered. 
Finally,  at  least  one  commenter  argued 
that  in  past  NAAQS  reviews.  EPA  did 
not  dispute  its  UMRA  obligations. 

As  discussed  more  fully  in  Unit  IV  of 
this  preamble.  EPA  is  prohibited  from 
considering  cost  in  setting  the  NAAQS. 
Given  that  fact  (as  noted  in  Unit  IV 
preamble),  sections  202  and  205  do  not 
apply.**  As  the  Conference  Report 
clarifies,  UMRA  itself  states  that  the 
section  202  estimates  and  analyses  are 
not  reqiured  in  cases  such  as  the 
NAAQS.  where  an  agency  is  prohibited 
by  law  from  considering  section  202 
estimates  and  analyses.  Reading  UMRA 
in  the  manner  suggested  by  the 
commenters  would  effectively  read  this 
provision  out  of  UMRA;  L'MRA  contains 
an  exception  for  rules  like  the  NAAQS, 
it  must  be  given  effect. 

With  regard  to  EPA's  position 
regarding  UMRA  in  previous  NAAQS 
review  exercises,  EPA  simply  made 
plain  in  those  situations  that  because  it 
did  not  plan  on  revising  the  NAAQS.  it 
determined,  without  further  review,  that 
UMRA  sections  202.  203  and  205  did 
not  apply.  EPA  thus  stated  that: 

Because  the  Administrator  has  decided  not 
to  revise  the  existing  primary  NAAQS  for 
SO2,  this  action  will  not  impose  any  new 
expenditures  on  governments  or  on  the 
private  sector,  or  establish  any  new 
regulatory  requirements  affecting  small 
governments.  Accordingly.  EPA  has 
determined  that  the  provisions  of  section 
202,  203  and  205  do  not  apply  to  this  final 
decision. 

61  FR  25566,  25577.  May  22.  1996;  See 
also  61  FR  52852,  52856,  October  8. 
1996  (Same  statement  for  NO2  NAAQS). 
As  this  statement  makes  clear,  EPA  only 


"  One  commenter  argued  that  in  reviewing  the 
SO2  NAAQS.  EPA  determined  that  it  need  not 
revise  the  SO2  NAAQS,  but  could  instead  pursue 
an  alternative  regulatory  program  under  other 
authority.  This  commenter  argued  that  EPA  has 
similar  flexibility  in  reviewing  the  PM  and  Ozone 
NAAQS.  and  thus  UMRA  requires  EPA  to  identify 
the  least  burdensome  alternative  (such  as  retaining 
the  current  NAAQS)  as  part  of  thai  process.  As 
discussed  more  fully  above  at  Unit  PV  of  this 
preamble,  EPA  does  not  agree  that  it  has  flexibiUty 
to  choose  such  an  alternative:  nor  does  EPA  agree 
with  the  commenter's  characterization  of  the  action 
it  took  in  deciding  not  to  revise  the  SOj  NAAQS. 
In  fact,  in  deciding  not  to  revise  the  SOj  NAAQS. 
EPA  determined,  for  reasoiu  independent  of  section 
303  of  the  Clean  Air  Act  that  a  NAAQS  revision  was 
not  warranted.  See  61  FR  2S566.  25575.  May  22, 
1996. 


determined  that  UMRA  sections  202, 
203  and  205  did  not  apply  to  the 
NAAQS  when  EPA  fails  to  revi*  the 
standard.  Having  made  that 
determination,  EPA  had  no  reason  to 
catalogue  additional  bases  for  finding 
UMRA  inapplicable.  Nothing  in  that 
statement  was  intended  to  preclude 
EPA,  or  precludes  EPA,  from 
concluding  for  other  reasons  (such  as 
those  discussed  above)  that  UMRA  also 
does  not  apply  when  EPA  in  fact  revises 
an  applicable  NAAQS. 

E.  Environmental  Justice 

Executive  Order  12848  requires  that 
each  Federal  agency  make  achieving 
environmental  justice  part  of  its  mission 
by  identifying  and  addressing,  as 
appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minorities 
and  low-income  populations.  These 
requirements  have  been  addressed  to 
the  extent  practicable  in  the  RIA  cited 
above. 

F.  Submission  to  Congress  and  the 
Comptroller  General 

Under  5  U.S.C.  801(a)(1)(A).  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1 996 
(SBREFA),  EPA  submitted  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is  a 
"major  rule"  for  purposes  of  SBREFA. 

Vm.  Response  to  Petition  for 
Administrator  Browner's  Recusal 

On  March  13,  1997,  the  Washington 
Legal  Foundation  (WLF),  filed  a  petition 
with  EPA  asking  that  I,  Carol  Browner, 
disqualify  myself  in  rulemaking 
regarding  the  NAAQS  for  PM  and  O3. 
The  petition  claims  that  my  public 
statements  indicate  a  "clear  and 
convincing  showing"  that  I  had 
"already  decided  to  revise  the  NAAQS 
for  PM  and  ozone"  and  that  I  therefore 
"could  not  give  meaningful 
consideration"  to  comments  adverse  to 
the  proposed  rule.  On  May  12,  1997, 
EPA's  General  Counsel,  Jonathan  Z. 
Cannon,  sent  a  letter  to  WLF  regarding 
the  petition.  This  letter  and  the  WLF 
petition  were  then  placed  in  the  dockets 
for  the  proposed  O?  and  PM  standards 
pending  "consideration  and  final 
response  in  connection  with  the 
Agency's  final  actions." 

Contrary  to  WLF's  assertions.  I  have 
maintained  an  open  mind  throughout 
these  proceedings,  and  have  based 
today's  decisions  on  the  rulemaking 
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record — including  consideration  of 
comments  opposed  to  the  proposal.  The 
law  does  not  require  the  Administrator 
of  EPA  to  disqualify  herself  merely  for 
expressing  views  on  a  proposed 
regulation;  in  fact,  it  is  part  of  my 
responsibility  to  engage  in  the  public 
debate  on  the  proposals.  Moreover,  the 
assertions  in  WLF's  petition  do  not 
accurately  represent  my  views.  The 
petition  takes  quotes  out  of  context  and 
repeatedly  misinterprets  my  statements. 
For  example,  WLF  quotes  a  statement 
that  I  made  at  the  Children's 
Environmental  Health  Network 
Research  Conference  as  an  indication 
that  I  had  "prejudged  the  issue." 
However,  my  statement  that  "I  will  not 
be  swayed"  did  not  refer  to  adopting  the 
NAAQS  as  proposed.  Instead,  as  is  clear 
from  reviewing  the  entire  speech,  I  was 
addressing  my  broader  concern  about 
children's  health  and  the  range  of  EPA 
standards  affecting  children's  health.  I 
also  appeared  at  several  congressional 
hearings  and  testified  before  members  of 
Congress,  some  of  whom  were  strongly 
opposed  to  the  proposals.  At  those 
hearings,  I  explained  the  basis  for  the 
proposals  and  put  forward  the  reasons 
wh^  I  concluded  the  proposals  were 
appropriate,  given  the  information 
before  me  at  the  time.  At  the  same  time, 
I  made  clear  that  I  took  very  seriously 
my  obligation  to  keep  an  open  mind, 
and  to  consider  fully  and  fairly  all 
significant  comments  that  the  Agency 
received.  For  these  reasons  and  others, 
as  set  forth  in  Mr.  Cannon's  May  12, 
1997  response  to  WLF,  which  I  adopt  in 
full,  1  have  decided  not  to  recuse  myself 
from  any  aspect  of  considering  revisions 
to  the  NAAQS  for  O3  and  PM. 
Accordingly,  I  am  hereby  denying 
WLF's  petition. 
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Dated:  July  16, 1997. 

Carol  M.  Browner, 

Administrator. 

Therefore,  for  the  reasons  set  forth  in 
the  preamble,  title  40,  chapter  I,  part  50 
of  the  Code  of  Federal  Regulations  is 
amended  as  follows; 

PART  50— NATIONAL  PRIMARY  AND 
SECONDARY  AMBIENT  AIR  QUALITY 
STANDARDS 

1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  109  and  301(a),  Clean  Air 
Act,  as  amended  (42  U.S.C.  7409,  7601(a)). 

2.  Section  50.9  is  revised  to  read  as 
follows: 

S  50.9    National  1  -hour  primary  and 
sacondary  ambient  air  quality  standards  for 
ozone. 

(a)  The  level  of  the  national  l-hoiu 
primary  and  secondary  ambient  air 
quality  standards  for  ozone  measured  by 
a  reference  method  based  on  Appendix 
D  to  this  part  and  designated  in 
accordance  with  part  53  of  this  chapter, 
is  0.12  parts  per  million  (235  jig/m^). 
The  standard  is  attained  when  the 
expected  number  of  days  per  calendar 
year  with  maximum  hourly  average 
concentrations  above  0.12  parts  per 
million  (235  jig/m^)  is  equal  to  or  less 
than  1,  as  determined  by  Appendix  H  to 
this  part. 

(b)  The  1-hour  standards  set  forth  in 
this  section  will  no  longer  apply  to  an 
area  once  EPA  determines  that  the  area 
has  air  quality  meeting  the  1-hour 
standard.  Area  designations  are  codified 
in  40  CFR  part  81. 

3.  Section  50.10  is  added  to  read  as 
follows: 

§  50.1 0    National  8-hour  primary  and 
secondary  ambient  air  quality  standards  for 
ozone. 

(a)  The  level  of  the  national  8-hour 
primary  and  secondary  ambient  cur 
quality  standards  for  ozone,  measured 
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by  a  reference  method  based  on 
Appendix  D  to  this  part  and  designated 
in  accordance  with  part  53  of  this 
chapter,  is  0.08  parts  per  million  (ppm), 
daily  maximum  &-hour  average. 

(b)  The  8-hour  primary  and 
secondary  ozone  ambient  air  quality 
standards  are  met  at  an  ambient  air 
quality  monitoring  site  when  the 
average  of  the  annual  fourth-highest 
daily  maximum  8-hour  average  ozone 
concentration  is  less  than  or  equal  to 
0.08  ppm,  as  determined  in  accordance 
with  Appendix  I  to  this  part. 

4.  Appendix  D  is  amended  by  revising 
references  8  and  9  and  by  removing  all 
of  the  text  and  figures  immediately 
following  "Figure  2,  Schematic  Diagram 
of  a  Typical  UV  Photometric  Calibration 
System  (Option  1),  through  the  end  of 
Appendix  D. 

Appendix  D  to  Part  SO — Measurement 
Principle  and  Calibration  Procedure  for 
the  Measurement  of  Ozone  In  the 
Atmosphere 


6.  References. 
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Appendix  E  [Removed  and  Reserved] 

5.  Appendix  E  is  removed  and 
reserved. 

6.  Appendix  H  is  amended  by  revising 
the  appendix  heading  to  read 
"Appendix  H  To  Part  50 — Interpretation 
of  The  1-Hour  Primary  and  Secondary 
National  Ambient  Air  Quality  Standards 
for  Ozone". 

7.  Appendix  I  is  added  to  read  as 
follows: 

Appendix  I  to  Part  50— Interpretation  of 
the  8-Hour  Primary  and  Secondary 
National  Ambient  Air  Quality 
Standards  for  Ozone 

1.  General. 

This  appendix  explains  the  data  handling 
conventions  and  computations  necessary  for 
determining  whether  the  national  8-hour 
primary  and  secondary  ambient  air  quality 
standards  for  ozone  specified  in  §  50.10  are 
met  at  an  ambient  ozone  air  quality 
monitoring  site.  Ozone  is  measured  in  the 
ambient  air  by  a  reference  method  based  on 
Appendix  D  of  this  part  Data  reporting,  data 


hanHling,  and  computation  procediues  to  be 
used  in  making  comparisons  between 
reported  ozone  concentrations  and  the  level 
of  the  ozone  standard  are  specified  in  the 
following  sections.  Whether  to  exclude, 
retain,  or  make  adjustments  to  the  data 
afiiected  by  stratospheric  ozone  intrusion  or 
other  natiiral  events  is  subject  to  the  approval 
of  the  appropriate  Regional  Administrator. 
2.  Primary  and  Secondary  Ambient  Air 
(polity  Standards  for  Ozorte. 

2.1  Data  Reporting  and  Handling 
Conventions. 

2.1.1  Computing  S-hour  averages.  Hourly 
average  concentrations  shall  be  reported  Ln 
parts  per  million  (ppm)  to  the  third  decimal 
place,  with  additional  digits  to  the  right 
being  truncated.  Running  8-hour  averages 
shall  be  computed  from  the  hourly  ozone 
concentration  data  for  each  hour  of  the  year 
and  the  result  shall  be  stored  in  the  first,  or 
start,  hour  of  the  8-hour  period.  An  8— hour 
average  shall  be  considered  valid  if  at  least 
75%  of  the  hourly  averages  for  the  8-hour 
period  are  available.  In  the  event  that  only  6 
(or  7)  hourly  averages  are  available,  the  8- 
hour  average  shall  be  computed  on  the  basis 
of  the  hours  available  using  6  (or  7)  as  the 
divisor.  (8-hour  periods  with  three  or  more 
missing  hours  shall  not  be  ignored  if,  after 
substituting  one-half  the  minimum  detectable 
limit  for  the  missing  hourly  concentrations, 
the  8-hour  average  concentration  is  greater 
than  the  level  of  the  standard.)  The  computed 
8-hour  average  ozone  concentrations  shall  be 
reported  to  three  decimal  places  (the 
insignificant  digits  to  the  right  of  the  third 
decimal  place  are  truncated,  consistent  with 
the -data  handling  procedures  for  the  re[>orted 
daU.) 

2.1.2  Daily  maximum  B-hour  average 
concentrations,  (a)  There  are  24  possible 
running  8-hour  average  ozone  concentrations 
for  each  calendar  day  during  the  ozone 
monitoring  season.  (Ozone  monitoring 
seasons  vary  by  geographic  location  as 
designated  in  part  58,  Appendix  D  to  this 
chapter.)  The  daily  maximum  8-hour 
concentration  for  a  given  calendar  day  is  the 
highest  of  the  24  possible  8-hour  average 
concentrations  computed  for  that  day.  This 
process  is  repeated,  yielding  a  daily 
maximum  8-hour  average  ozone 
concentration  for  each  calendar  day  with 
ambient  ozone  monitoring  data.  Because  the 
8— hour  averages  are  recorded  in  the  start 
hour,  the  daily  maximum  8-hour 
concentrations  from  two  consecutive  days 
may  have  some  hourly  concentrations  in 
common.  Generally,  overlapping  daily 
maximum  8-hour  averages  are  not  likely, 
except  in  those  non-urban  monitoring 
locations  with  less  pronounced  diurnal 
variation  in  houriy  concentrations. 

(b)  An  ozone  monitoring  day  shall  be 
counted  as  a  vaUd  day  if  valid  8-hour 
averages  are  available  for  at  least  75%  of 
possible  hours  in  the  day  (i.e.,  at  least  18  of 
the  24  averages).  In  the  event  that  less  than 
75%  of  the  8-hour  averages  are  available,  a 
day  shall  also  be  counted  as  a  valid  day  if 
the  daily  maximum  8-hour  average 
concentration  for  that  day  is  greater  than  the 
level  of  the  ambient  standard. 

2.2  Primary  and  Secondary  Standard- 
related  Summary  Statistic.  The  standard- 


related  summary  statistic  is  the  annual 
fourth-highest  daily  maximiun  8-hour  ozone 
concentration,  expressed  in  ptarts  per  million, 
averaged  over  three  years.  The  ^-year  average 
shall  be  computed  using  the  three  most 
recent,  consecutive  calendar  years  of 
monitoring  data  meeting  the  data 
completeness  requirements  described  in  this 
appendix  The  computed  3-year  average  of 

the  annual  fourth-hlgheSt  daily  ma-rimnm  B- 

hour  average  ozone  concentrations  shall  be 
expressed  to  three  decimal  places  (the 
remaining  digits  to  the  right  are  truncated.) 

2.3  Comparisons  with  the  Primary-  and 
Secondary  Ozone  Standards,  (a)  The  primary 
and  secondary  ozone  ambient  air  quality 
standards  are  met  at  an  ambient  air  quality 
monitoring  site  when  the  3-yaar  average  of 

the  unniial  fourth -highest  daily  maTciTniim  8— 

hour  average  ozone  concentration  is  less  than 
or  equal  to  0.08  ppm.  The  number  of 
significant  figures  in  the  level  of  the  standard 
dictates  the  rounding  convention  for 
comparing  the  computed  3— year  average 
annual  fourth-highest  daily  maximum  8- 
hour  average  ozone  concentration  with  the 
level  of  the  standard.  The  third  decimal  place 
of  the  computed  value  is  rounded,  with 
values  equal  to  or  greater  than  5  rounding  up. 
Thus,  a  computed  3-year  average  ozone 
concentration  of  0.085  ppm  is  the  smallest 
value  that  is  greater  than  0.08  ppm. 

(b)  This  comptarison  shall  be  based  on  three 
consecutive,  complete  calendar  years  of  air 
quality  monitoring  data.  This  requirement  is 
met  for  the  three  year  period  at  a  monitoring 
site  if  daily  maximiun  8-bour  average 
concentrations  are  available  for  at  least  90% , 
on  average,  of  the  days  during  the  designated 
ozone  monitoring  season,  with  a  minimum 
data  completeness  in  any  one  year  of  at  least 
75%  of  the  designated  sampling  days.  When 
computing  whether  the  minimum  data 
completeness  requirements  have  been  met, 
meteorological  or  ambient  data  may  be 
sufficient  to  demonstrate  that  meteorological 
conditions  on  missing  days  were  not 
conducive  to  concentrations  at>ove  the  level 
of  the  standard.  Missing  days  assumed  less 
than  the  level  of  the  standard  are  counted  for 
the  purpose  of  meeting  the  data  completeness 
requirement,  subject  to  the  approval  of  the 
appropriate  Regional  Administrator. 

(c)  Years  with  concentrations  greater  than 
the  level  of  the  standard  shall  not  be  ignored 
on  the  groimd  that  they  have  less  than 
complete  data.  Thus,  in  computing  the  3- 
year  average  fourth  maximtun  concentration, 
calendar  years  with  less  than  75%  data 
completeness  shall  be  included  in  the 
computation  if  the  average  annual  fourth 
maximum  8-hour  concentration  is  greater 
than  the  level  of  the  standard. 

(d)  Comparisons  with  the  primar>'  and 
secondary  ozone  standards  are  demonstrated 
by  examples  1  and  2  in  paragraphs  (d)(1)  and 
(d)  (2)  respectively  as  follows: 

(1)  As  shown  in  example  1,  the  primary 
and  secondary  standards  are  met  at  this 
monitoring  site  because  the  3-year  average  of 
the  annual  fourth-highest  daily  maximum  8- 
hour  average  ozone  concentrations  (i.e..  0.084 
ppm)  is  less  than  or  equal  to  0.08  ppm.  The 
data  completeness  requirement  is  also  met 
because  the  average  percent  of  days  with 
valid  ambient  monitoring  data  is  greater  than 
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90% .  and  no  single  year  has  less  than  75% 
data  completeness. 

Example  1   Ambient  monitoring  site  attaining  the  primary  and  secondary  ozone  standards 


Year 

Percent 
Valid  Days 

1st  Hiahest 

Daily  Max 

8-hour 

Cone,  (ppm) 

2nd  Highest 

Daily  Max 

8-nour 

Cone,  (ppm) 

3rd  Hiahest 

Daily  Max 

8-hour 

Cone,  (ppm) 

4th  Highest 

Daily  Max 

8-nour 

Cone,  (ppm) 

5th  Highest 

Daily  Max 

8-nour 

Cone,  (ppm) 

1993  — 

100% 

0.092 

0.091 

0.090 

0.088 

0.085 

1994  - 

96% 

0.090 

0.089 

0.086 

0.084 

0.080 

1995  

98% 

0.087 

0.085 

0.083 

0.080 

0.075 

Average - 

98% 

0.084 

(2)  As  shown  in  example  2,  the  primary  average  ozone  concentrations  (i.e..  0.093  capture  is  less  than  75%,  because  the  average 

and  secondary  standards  are  not  met  at  this  ppm)  is  greater  than  0.08  ppm.  Note  that  the  fourth-highest  daily  maximum  &-hour 

monitoring  site  because  the  3-year  average  of  ozone  concentration  data  for  1994  is  used  in  average  concentration  is  greater  than  0.08 

the  fourth-highest  daily  maximum  8-hour  these  compuUtions.  even  though  the  daU  ppm. 

Example  2.  Ambient  Monitoring  Site  Fajung  to  Meet  the  Primary  and  Secondary  Ozone  Standards 


Ymt 

Percent 
Valid  Days 

1  St  Highest 

Daily  Max 

&-nour 

Cone,  (ppm) 

2nd  Highest 

Daily  Max 

8-flour 

Cone,  (ppm) 

3rd  Hiahest 

Daily  Max 

8-nour 

Cone,  (ppm) 

4th  Highest 

Daily  Max 

8-nour 

Cone,  (ppm) 

5th  Highest 

Daily  Max 

8-nour 

Cone,  (ppm) 

1993  « 

96% 

0.105 

0.103 

0.103 

0.102 

0.102 

1994  ~ 

74% 

0.090 

0.085 

0.082 

0.080 

— 1 

0.078 

1995  

98% 

0.103 

0.101 

0.101 

0.097 

0.095 

Average 

89% 

0.093 

3.  Design  Values  for  Primary  and 
Secondary  Ambient  Air  Quality  StandardB 
for  Ozone 

The  air  quality  design  value  at  a 
monitoring  site  is  defined  as  that 


concentration  that  when  reduced  to  the  level      3-year  average  annual  fourth-highest  daily 


of  the  standard  ensures  that  the  site  meets  the  maximum  8-hour  average  ozone 

standard.  For  a  concentration-based  standard,  concentration  is  also  the  air  quality  design 

the  air  quality  design  value  is  simply  the  value  for  the  site. 

standard-related  test  statistic.  Thus  for  the  ^^^  ^^  97-18580  Filed  7-17-97;  8;45  am] 
primary  and  secondary  ozone  standards,  the 
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REMINDERS 

The  Items  in  this  list  were 
editonally  comptled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance 


RULES  GOING  INTO 
EFFECT  JULY  18,  1997 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Clean  Air  Act: 

State  operating  permits 
programs — 

Michigan;  published  6-18- 

97 

GENERAL  SERVICES 
ADMINISTRATION 

Acquisition  regulations: 

RermttarKe  ot  industrial 
funding  fee  in  U.S   dollars 
under  Federal  Supply 
Schedules  Program; 
published  7-18-97 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species 

Contra  Costa  goidtields.  etc. 
(four  plants  from  vernal 
pools  and  mesic  areas, 
CA).  published  6-18-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Organization,  functions,  and 
authority  delegations: 

References  revised  and 
legal  citations  amended; 
published  7-18-97 

TRANSPORTATION 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 

United  States  Coast  Guard, 
Commandant;  published 

7-18-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Boeing:  published  7-3-97 

TRANSPORTATION 
DEPARTMENT 

Surface  Transportation 
Board 

Practice  and  procedure 

Rail  passenger  carrier 
commutation  or  suburban 
fare  increases,  CFR  part 
rennoved;  published  6-18- 
97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

AJmonds  grown  in  California; 
comments  due  by  7-22-97; 
pubitshed  7-7-97 
Penshat)le  Agricultural 
Commodities  Act; 
implementation: 
Electronic  transnnissions  as 
ordinary  arxJ  usual  billing 
or  invoice  statements; 
comments  due  by  7-21- 
97;  published  6-20-97 
Spearmint  oil  produced  in  Far 
West;  comments  due  by  7- 
22-97;  published  7-7-97 

AGRICULTURE 

DEPARTMENT 

Agricultural  Research 

Service 

National  Artxiretum  use;  fee 
schedule;  comments  due  by 
7-21-97;  published  6-19-97 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  arxl  purchase  programs: 
Livestock  irxlemnity 
program;  comments  due 
by  7-24-97;  published  6- 
24-97 

AGRICULTURE 

DEPARTMENT 

Federal  Crop  Insurance 

Corporation 

Crop  insurance  regulations: 
Canning  and  processing 
tomatoes;  comments  due 
by  7-23-97;  published  6- 
23-97 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Electric  kians: 
Long-range  finarxiial 
forecasts;  comments  due 
by  7-21-97;  published  5- 
20-97 

COMMERCE  DEPARTMENT 

Acquisition  regulations: 
Empowerment  contracting; 
guidelines;  comments  due 
by  7-21-97;  published  5- 
20-97 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 


Pacific  Coast  groundfish; 
comments  due  by  7-22- 
97;  published  7-7-97 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Commodity  option 
transactions: 
Enumerated  agricultural 
comnrxxlities;  trade 
options:  comments  due  by 
7-24-97;  published  6-9-97 

DEFENSE  DEPARTMENT 

Civilian  health  and  medical 
program  of  uniformed 
services  (CHAMPUS): 
TRICARE  retiree  dental 
program;  comments  due 
by  7-24-97;  published  6- 
24-97 
EDUCATION  DEPARTMENT 
Protection  of  human  subjects; 
additional  protections  for 
children  involved  in  research 
activities;  comments  due  by 
7-21-97;  published  5-22-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Acquisition  regulations: 
Profit  or  fee  calculations; 
comments  due  by  7-21- 
97;  published  5-21-97 
Clean  Air  Act: 
Acid  ram  program — 
Early  reduction  credits; 
comments  due  by  7-24- 
97;  published  6-24-97 
Early  reduction  credits; 
phase  II;  comments  due 
by  7-24-97;  published 
6-24-97 
Hazardous  waste  program 
authorizations: 

Maine;  comments  due  by  7- 
24-97;  published  6-24-97 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cyclanilide;  comments  due 
by  7-22-97;  published  5- 
23-97 
Pendimethalin;  comments 
due  by  7-22-97;  published 
5-23-97 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  7-21-97;  published 
6-19-97 
National  priorities  list 
update;  comments  due 
by  7-23-97;  published 
6-23-97 
National  priorities  list 
update;  comments  due 
by  7-23-97;  published 
6-23-97 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 


Toll  free  service  access 
codes;  vanity  numbers; 
comments  due  by  7-21- 
97;  published  7-8-97 
Freedom  of  Information  Act; 
implementation;  comments 
due  by  7-25-97;  published 
6-25-97 
Frequency  allocations  and 
radio  treaty  matters: 
Equipment  Authorization 
process;  simplification, 
deregulation,  and 
electronic  filing  of 
applications;  comments 
due  by  7-21-97;  published 
5-5-97 
Television  broadcasting; 
Cable  Television  Consumer   • 
Protection  and 
Competition  Act  of  1992— 
Indecent  programming  on 
leased  access  and 
public,  educational,  and 
•    governmental  access 
channels;  cable 
operators  policies; 
comments  due  by  7-22- 
97;  published  5-23-97 

FEDERAL  RESERVE 
SYSTEM 

Collection  of  checks  and  other 
items  from  Federal  Reserve 
banks  and  Fedwire  funds 
transfers  (Regulation  J): 
Single  funds  accounts; 
comments  due  by  7-21- 
97;  published  5-20-97 

Freedom  of  Information  Act; 
implementation;  comments 
due  by  7-25-97;  published 
6-10-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  property  management: 
Public  buildings  and 
space — 

Reimbursable  work 
authorizations;  pricing 
practices;  comments 
due  by  7-21-97; 
published  5-22-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Fluoroquinolones  and 
glycopeptides;  extralabel 
use  prohibition;  comments 
due  by  7-21-97;  published 
5-22-97 
New  drug  applications— 
Investigational  use; 
adequate  and  well- 
controlled  studies; 
comments  due  by  7-22- 
97;  published  5-8-97 
Food  additives:. 
Adjuvants,  production  aids, 
and  sanitizers — 
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Polyethylenegtycol 
akyl(ClO-Cl2)  ether 
sulfosuccinate,  etc.; 
comments  due  by  7-24- 
97;  published  6-24-97 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Federal  regulatory  review: 
Coal  management; 
comments  due  by  7-21- 
97;  published  5-20-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Baker's  larkspur  and  yellow 
larkspur;  comments  due 
by  7-21-97;  published  6- 
19-97 
Migratory  bird  hunting; 

Annual  hunting  regulations 
and  Indian  tribal  proposal 
requests;  comments  due 
by  7-25-97;  published  3- 
13-97 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Royalty  management: 
Federal  leases;  riiatural  gas 
valuation  regulations; 
amerxJments;  witfxjrawn; 
supplemental  information 
comment  request; 
comments  due  by  7-23- 
97;  published  6-10-97 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Polish  and  Hunganan 
parolees;  status 
adjustment;  comments 
due  by  7-22-97;  published 
5-23-97 


JUSTICE  DEPARTMENT 

Bankruptcy  Reform  Acts  of 

1978  and  1994: 

Panel  and  standing  trustees; 
suspension  and  removal 
procedures;  comments 
due  by  7-22-97;  published 
5-23-97 
Radiation  Exposure 

Compensation  Act;  claims: 

Evidentiary  requirements; 
definitions  and  number  of 
claims  filed;  comments 
due  by  7-22-97;  published 
5-23-97 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  material  packaging 
arxl  transportation: 
Vitrified  higfvlevel  waste; 
comments  due  by  7-22- 
97;  published  5-8-97 

OCCUPATIONAL  SAFETY 
AND  HEALTH  REVIEW 
COMMISSION 

Practice  and  procedure: 
E-Z  Trial  pilot  program 
implementation  and 
sirnplified  proceedings  for 
adjudicative  process;  rules 
revision;  comments  due 
by  7-24-97;  published  6- 
24-97 

PERSONNEL  MANAGEMENT 
OFFICE 

Pay  administration: 
Holiday  pay  for  prevailing 
rate  employees,  premium 
pay  for  nonappropriated 
furid  wage  employees, 
etc.;  comments  due  by  7- 
22-97;  published  5-23-97 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 


Family  relationships  and 
social  security  overall 
minimum  guarantee 
provision;  stepchild 
annuity  eligibility 
requirements;  comments 
due  by  7-21-97;  published 
5-22-97 

SOCIAL  SECURITY 
ADMINISTRATION 

Supplemental  security  income: 
Overpayment  recovery  by 
offset  of  Federal  income 
tax  refund;  comments  due 
by  7-23-97;  published  6- 
23-97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawt)ridge  operations: 
Michigan;  comments  due  by 
7-21-97;  published  5-22- 
97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Aviat  Aircraft  Inc.;  comments 

due  by  7-25-97;  put)lisfied 

5-30-97 
Bell;  comments  due  by  7- 

21-97;  published  5-20-97 
Boeing;  comments  due  tjy 

7-21-97;  published  6-25- 

97 
Bomtardier;  comments  due 

by  7-21-97;  published  5- 

22-97 
Fokker;  comments  due  by 

7-21-97;  published  6-10- 

97 
Raytheon;  comments  due  by 
.^  7-25-97;  putilished  5-29- 

97 


Class  E  airspace;  commerrts 
due  by  7-22-97;  published 
6-13-97 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety  systems: 

Occupant  crash  protectior>— 

Chikj  restraint  systems; 
air  bag  warning  label 
on  rear-facing  child 
seats;  modification; 
comments  due  by  7-21- 
97;  published  6-4-97 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol,  tobacco,  and  other 
excise  taxes 

Persons  acquiring  firearms; 
residency  requirements; 
cross  reference, 
comments  due  by  7-21- 
97;  published  4-21-97 

Persons  acquiring  firearms; 
residency  requirements; 
comments  due  by  7-21- 
97;  published  4-21-97 

TREASURY  DEPARTMENT 

Fiscal  Service 

Debt  Collection  Improvement 
Act  of  1996;  debt  collection 
auttvxities: 

Collection  of  delinquent 
nontax  debt  owed  to 
Federal  Government;  tax 
refund  offset  payments; 
comments  due  by  7-25- 
97,  published  6-25-97 
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Agricultural  Marketing  Service 

RULES 

Sheep  promotion,  research,  and  infonnation  program;  CFR 
part  removed,  38897-38898 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  Natural  Resources  Conservation  Service 
See  Rural  Utilities  Service 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Hospital  health  care  workers;  national  surveillance 
system  refinement,  38996-39000 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  39000-39001 
Submission  for  0MB  review;  comment  request,  39001 

Coast  Guard 

RULES 

Drawbridge  operations: 
Maryland.  38908-38909 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Commodity  Futures  Trading  Commission 

NOTICES 

Meetings;  Sunshine  Act,  38981-38982 

Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: " 
Submission  for  OMB  review;  comment  request.  39052- 
39055 

Consumer  Product  Safety  Commission 

PROPOSED  RULES 
Poison  prevention  packaging: 
Household  products  containing  petroleum  distillates  and 
other  hydrocarbons,  38948 

Cooperative  State  Research.  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Special  research  programs — 
Pest  management  alternatives  research;  correction, 
38970 
Intergovernmental  review  of  agency  programs  and 
activities;  program  exclusions.  38970-38971 


Defense  Department  . 

See  Navy  Department  ^ 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  38982 

Education  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondarj-  education — 
Alaska  Native  programs,  38984-38985 

Er>ergy  Department 

See  Federal  Energy  Regulatory  Commission 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 

Florida,  38918-38919 

Indiana,  38919-38922 

Pennsylvania,  38915-38917 

Tennessee,  38909-38912 

Virginia,  38912-38915,  38922-38932 
PROPOSED  RULES 

Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Florida,  38951 

Pennsylvania,  38950-38951 

Tennessee,  38949-38950 

Virginia,  38950 
NOTICES 
Confidential  business  information  and  data  transfer,  38989- 

38990 
Environmental  statements;  availability,  etc.: 

Antarctica;  nongovernmental  activities,  38990 
Reporting  and  recordkeeping  requirements,  38990-38991 
Superfimd;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Harco  Property  Site,  CT,  38991 

Executive  Office  of  the  President 

See  Presidential  Documents 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Raytheon, 38898-38901 
PROPOSED  RULES 
Airworthiness  standards: 

Special  conditions — 
Boeing  model  767-27C  airplanes,  38945-38948 
NOTICES 
Exemption  petitions;  summary  and  disposition,  39047- 

39048 
Meetings: 

National  Parks  Overflights  Working  Group,  39048 

RTCA,  Inc.,  39048 
Passenger  facility  charges;  applications,  etc.: 

Abilene  Regional  Airport,  TX,  39048-39049 

Flathead  Mtinicipal  Airport  Authority,  MT,  et  al.,  39049- 
39050 


Printed  on  recycled  paper  containing  100%  post  consumer  waste 


IV 


Federal  Register  /  Vol.  62.  No.  139  /  Monday.  July  21. 


1997  /  Contents 


Federal  Communications  Commission 

PROPOSED  RULES 
Common  carrier  services: 
Commercial  mobile  services- 
Wireless  services  compatibility  with  enhanced  911 
calling.  38951-38952 

Federal  Deposit  Insurance  Corporation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request.  39052- 
39055 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Nevada  Power  Co.  et  al..  38986-38989 
Environmental  statements;  notice  of  intent: 

Commonwealth  Power  Co.,  38989 
Applications,  hearings,  determinations,  etc.: 

Columbia  Gas  Transmission  Corp..  38985 

KN  Wattenberg  Transmission  Ltd.  Liability  Co.; 
correction.  39056 

Montaup  Electric  Co.,  38985 

Williams  Natural  Gas  Co..  38985-38986 

Federal  Financial  Institutions  Examination  Council 

NOTICES 

Securities  lending;  policy  statement.  38991-38994 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  39052- 
39055 
Banks  and  bank  holding  companies; 

Change  in  bank  control,  38994-38995 

Formations,  acquisitions,  and  mergers.  38995-38996 

Permissible  nonbanking  activities.  38996 

Federal  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act.  38996 

Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Whooping  crane;  Rocky  Mountains  population,  38932- 
38939 
PROPOSED  RULES 
Endangered  and  threatened  species: 

California  freshwater  shrimp,  38958-38959 

Newcomb's  snail,  38953-38958 
Hunting  and  fishing: 

Refuge-specific  regulations,  38959-38969 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 

Diethylcarbamazine  citrate  syrup,  etc..  38905-38906 

Enrofloxacin  solution,  38907 

Enrofloxacin  tablets,  38906-38907 

Ivermectin.  38907-38908 
NOTICES 
Animal  drugs,  feeds,  and  related  products: 

New  drug  applications — 

Babineaux's  Veterinary  Products,  Inc.,  et  ai.;  approval 
wididrawn.  39001-39002 


Biological  products: 
Patent  extension;  regulatory  review  period 
determinations — 
ProstaScint.  39002 
Food  additive  petitions: 

Ube  Industries  (America).  Inc..  39003 
GRAS  or  prior-sanctioned  ingredients: 
Yandilla  Mustard  Oil  Enterprise  Pty.  Ltd.;  withdrawn. 
39003 
Human  drugs: 

New  drug  applications — 
Merck  &  Co..  Inc..  et  al.;  approval  withdrawn; 
correction.  39003 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 

California  . 

Cirrus  Logic.  Inc.;  integrated  circuit  distribution 

facility.  38972 
Florida 
CITGO  Petroleum  Corp.;  petroleum  product  storage 
facility,  38972-38973 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  38982 

Grain  Inspection,  Packers  and  Stockyards  Administration 

NOTICES 

Agency  designation  actions: 
Kansas,  38971 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Housing  and  Urtian  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Community  development  block  grant  program- 
Indian  tiibes  and  Alaska  Native  villages.  39006-39007 
Portfolio  reengineering  demonstration  program; 
correction,  39056 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Land  Management  Bureau 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

International  Trade  Administration 

PROPOSED  RULES 

Uruguay  Round  Agreements  Act  (URAA): 

Antidumping  and  countervailing  duties;  conformance 
and  Federal  regulatory  review.  38948-38949 
NOTICES 
Antidumping: 

Large  newspaper  printing  presses  and  components 

from — 
Germany  et  al.,  38975-38976 
Stainless  steel  wire  rod  from — 
India,  38976-38980 


Federal  Register  /  Vol.  62,  No.  139  /  Monday.  July  21.  1997  /  Contents 


Antidumping  and  countervailing  duties: 

Administrative  review  requests.  38973-38975 
Grants  and  cooperative  agreements;  availability,  etc.: 

Market  development  cooperator  program,  38980 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Porcelain-on-steel  cookware  from — 
Mexico,  38980 

Justice  Department 

NOTICES 

Megan's  Law  and  Jacob  Wetterling  Crimes  Against  Children 
and  Sexually  Violent  Offender  Registration  Act; 
implementation  guidelines,  39009-39020 
Pollution  control;  consent  judgments: 
Hawaiian  Western  Steel  et  ad.,  39020 
StaflFord.  Gordon,  et  al.,  39020-39021 

i-abor  Department 

See  Pension  and  Welfare  Benefits  Administration 

i^nd  Management  Bureau 

NOTICES 

Realty  actions;  sales,  leases,  etc.: 

Arizona,  39007-39008 

Arizona;  correction,  39056 

New  Mexico,  39008 
Survey  plat  filings: 

California,  39008 

National  Aeronautics  and  Space  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  38982 
Inventions,  Govemmenfowned;  availability  for  licensing, 

39031 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
New  Century  Pharmaceuticals,  Inc.,  39031 

National  Institutes  of  Health 

NOTICES 
Meetings: 
National  Institute  of  Child  Health  and  Human 

Development.  39004, 
National  Institute  of  Environmental  Health  Sciences, 

39004-39005 
Research  Grants  Division  special  emphasis  panels,  39005 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Fishing  trip  definition;  correction,  38944 
OfEshore  pelagic  shelf  rockfish,  38943-38944 
Pelagic  shelf  rockfish,  38943 
Atlantic  shark,  38942 

West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  Coast  groundfish.  38942 
National  Weather  Service: 

Modernization  criteria,  38901-38905 
Tuna,  Atlantic  bluefin  fisheries,  38939-38941 
NOTICES 
Meetings: 
Cultured  and  wild  shrimp  populations  in  Gulf  of  Mexico 
and  southeastern  U.S.  Atlantic  coastal  waters; 
potential  virus  impacts  evaluation,  38981 


National  Science  Foundation 

NOTICES 

Meetings: 
Cross  Disciplinary  Activities  Special  Emphasis  Panel, 

39031 
Design.  Manufacture,  and  Industrial  Innovation  Special 

Emphasis  Panel.  39031-39032 

Natural  Resources  Conservation  Service 

NOTICES 

Field  office  technical  guides;  changes: 
Oklahoma,  38971 

Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Long  Beach  Naval  Station  and  Naval  Shipyard,  CA, 
38982-38984 

Nuclear  Regulatory  Commission 

RULES 

Radiation  protection  standards: 
NRC-licensed  facilities;  radiological  criteria  for 
decommissioning  (license  termination) — 
Lands  and  structures,  39058-39092 
PROPOSED  RULES 
Radiation  protection  standards: 
NRC-licensed  facilities;  radiological  criteria  for 
decommissioning  (license  termination) — 
Uranium  recovery  facilities.  39093-39095 
NOTICES 

Applications,  hearings,  determinations,  etc.: 
GPU  Nuclear  Corp..  39032-39034 
Pacific  Gas  &  Electric  Co..  39034 

Pension  and  Welfare  Benefits  Administration 

NOTICES 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Bear,  Steams  &  Co.  Inc.  et  al..  39021-39026 
Bricklayers  and  Allied  Crafts  Local  No.  74  of  DuPage 
County  et  al..  39027-39031 

Presidential  Documents 

EXECUTIVE  ORDERS 

Government  agencies  and  employees: 

International  Exchanges  and  Training  Programs. 
Government;  coordination  (EO  13055),  39099 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Inventions.  Government-owned;  availability  for  licensing. 
39009 

Rural  Utilities  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Mid-Carolina  Electric  Cooperative.  38971-38972 

Securities  and  Exchange  Commission 

NOTICES 

Meetings;  Simshine  Act.  39040 


VI 


Federal  Register  /  Vol.  62.  No.  139  /  Monday.  July  21.  1997  /  Contents 


Self-regulatorv-  organizations:  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.,  39040-39042 
Chicago  Board  Options  Exchange,  Inc.;  correction,  39056 
National  Association  of  Securities  Dealers,  Inc.; 

correction,  39056 
New  York  Stock  Exchange,  Inc.,  39043-39045 
Pacific  Stock  Exchange.  Inc.;  correction,  39056 

Applications,  hearings,  determinations,  etc.: 

Hotchkis  and  Wilev  Vanable  Trust  et  al.,  39034-39040 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Center  for  Substance  .Abuse  Prevention  and  Center  for 
Substance  .Abuse  Treatment;  apphcalion  receipt  date; 
cancellation,  39005-39006 
Meetings: 

SAMHSA  National  Advisory  Council,  39006 
SAMHSA  special  emphasis  panels,  39006 

Surface  Mining  Reclamation  and  Enforcement  Office 

MOTTOES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  39009 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Roaring  Fork  Railroad  Holding  Authority,  39050 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 
PROPOSED  RULES 

Disadvantaged  business  enterprise  participation  in  DOT 
financial  assistance  programs,  38952-38953 


NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  39046 
Aviation  proceedings: 

Agreements  filed;  weekly  receipts,  39046-39047 

Treasury  Department 

See  Comptroller  of  the  Currency 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  39050- 
39051 


Separate  Parts  In  This  Issue 

Part  II 

Nuclear  Regulatory  Commission.  39058-39095 

Part  III 

The  President,  39099-39100 


Reader  Aids 

Additional  information,  including  a  list  of  public  laws, 
telephone  numbers,  reminders,  and  finding  aids,  appears  in 
the  Reader  Aids  section  at  the  end  of  this  issue. 


Electronic  Bulletin  Board 

Free  Electronic  Bulletin  Board  service  for  Public  Law 
numbers.  Federal  Register  finding  aids,  and  a  list  of 
documents  on  public  inspection  is  available  on  202-275- 
1538  or  275-0920. 


Federal  Register  /  Vol.  62,  No.  139  /  Monday,  July  21.  1997  /  Contents 


VII 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  m  the 
Reader  Atds  section  at  the  erxJ  of  this  issue. 


3  CFR 

Executive  Orders: 

13055 39099 

7  CFR 

1 280 38897 

10  CFR 

20 39058 

30 39058 

40 39058 

50 39058 

51 ^ 39058 

70 39058 

72 39058 

Proposed  Rules: 

20 39093 

40 39093 

14  CFR 

39 38898 

Proposed  Rules: 

25 38945 

15  CFR 

946 38901 

16  CFR 
Proposed  Rules: 

1700 38948 

19  CFR 

Proposed  Rules: 

351 38948 

21  CFR 

510 38905 

520  (2  documents) 38905, 

38906 
522  (2  documents) 38905, 

38907 
524 38907 

33  CFR 

117 38908 

40  CFR 

52  (6  documents) 38909, 

38912, 38915,  38918,  38919, 
38922 
Proposed  Rules: 

52  (4  documents) 38949, 

38950,3951 

47  CFR 
Proposed  Rules: 

20 38951 

49  CFR 

Proposed  Rules: 

23 38952 

26 38952 

50  CFR 

17 „ „ 38932 

285 ^ 38939 

660 _ 38942 

678 38942 

679  (3  documents) 38943, 

38944 
Proposed  Rules: 
17  (2  documents) 38953, 

38958 

25 38959 

32 38959 


38897 


Rules  and  Regulations 


Federal  Register 

Vol.  62.  No.  139 

Monday,  July  21.  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  haying  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 

7  CFR  Part  1280 
[No.  LS-07-002] 

Sheep  Promotion,  Research,  and 
Information 

agency:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  document  removes  the 
Sheep  and  Wool  Promotion,  Research, 
Education,  and  Infonnation  Order 
(Order)  and  all  previously  published 
regulations  authorized  under  the  Sheep 
Promotion,  Research,  and  Infonnation 
Act  of  1994  (Act)  from  the  Code  of 
Federal  Regulations  (CFR).  Some  of  the 
implementing  sections  were  suspended 
and  some  were  postponed  when  the 
Department  of  Agriculture  (Department) 
invalidated  the  results  of  the  nationwide 
sheep  referendum  and  announced  that  a 
second  referendimi  would  be 
conducted.  In  October  1996,  producers, 
feeders,  and  importers  voted  again  and 
did  not  approve  the  Order  in  a 
nationwide  referendum;  thus,  the  Order 
and  previously  published  regulations 
associated  with  the  program  are 
removed. 

EFFECTIVE  DATE:  July  22, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  L.  Tapp,  Chief;  Marketing 
Programs  Branch,  Room  260&-S; 
Livestock  and  Seed  Division,  AMS, 
USDA;  P.O.  Box  96456,  Washington, 
D.C.  20090-6456.  Telephone  number 
202/720-1115. 

SUPPLEMENTARY  INFORMATION: 

Prior  Docnments 

Notice — Invitation  to  submit 
proposals  published  January  4, 1995  (60 
FR  381);  Proposed  Rule — Sheep  and 
Wool  Promotion,  Research,  Education, 


and  Information  Order  published  June 
2.  1995  (60  FR  28747);  Proposed  Rule- 
Procedures  for  Conduct  of  Referendum 
published  August  8, 1995  (60  FR 
40313);  Notice— Certification  of 
Organizations  for  Eligibility  to  Make 
Nominations  to  the  proposed  Board 
published  August  8, 1995  (60  FR 
40343);  Proposed  Rule— Rules  and 
Regulations  published  October  3,  1995 
(60  FR  51737);  Proposed  Rule— Sheep 
and  Wool  Promotion,  Research, 
Education,  and  Information  Order 
published  December  5,  1995  (60  FR 
62298);  Final  Rule — Referendimi 
Order — Procedures  for  the  Conduct  of 
Referendum  published  E)ecember  15, 
1995  (60  FR  64297);  Final  Rule— Sheep 
and  Wool  Promotion,  Research, 
Education,  and  Information  Order 
published  May  2, 1996  (61  FR  19514); 
Final  Rule — Rules  and  Regulations 
published  May  9.  1996  (61  FR  21053); 
Final  Rule — Certification  and 
Nomination  Procedures  published  May 
9,  1996  (61  FR  21049);  and  Final  Rule- 
Suspension  and  Postponement  of  Sheep 
and  Wool  Promotion,  Research, 
Education,  and  Information  Order 
published  June  28,  1996  (61  FR  33644). 

Executive  Orders  12866  and  12988  and 
the  Regulatory  Flexibility  Act  and  the 
Paperwork  Reduction  Act 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and  therefore 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

This  final  rule  was  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have  a 
retroactive  effect.  This  rule  would  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  (7  U.S.C.  7101-7111) 
provides  that  any  person  subject  to  the 
Order  may  file  with  the  Secretary  a 
petition  stating  that  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order 
is  not  in  accordance  with  the  law,  and 
requesting  a  modification  of  the  Order 
or  an  exemption  from  certain  provisions 
or  obligations  of  the  Order.  The 
petitioner  would  have  the  opportunity 
for  a  hearing  on  the  petition.  Thereafter 
the  Secretary  would  issue  a  decision  on 
the  petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  the 


district  in  which  the  petitioner  resides 
or  carries  on  business  has  jurisdiction  to 
review  the  Secretary's  decision,  if  the 
petitioner  files  a  complaint  for  that 
purpose  not  later  than  20  days  after  the 
date  of  the  entry  of  the  decision.  The 
petitioner  must  exhaust  his  or  her 
administrative  remedies  before  filing 
such  a  complaint  in  the  district  court. 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.).  the  Agricultural 
Marketing  Service  (AMS)  has 
considered  the  economic  impact  of  this 
final  action  on  small  entities. 

The  purpose  of  RFA  is  to  fit 
regulatory  actions  to  the  scale  of  the 
businesses  that  are  subject  to  such 
actions  so  that  small  businesses  would 
not  be  unduly  or  disproportionately 
burdened. 

According  to  the  January  27.  1995, 
issue  of  "Sheep  and  Goats,"  published 
by  the  Department's  National 
Agricultural  Statistics  Service,  there  are 
approximately  87,350  sheep  operations 
in  the  United  States,  nearly  all  of  which 
would  be  classified  as  small  businesses 
under  the  criteria  established  by  the 
Small  Business  Administration  {13  CFR 
§  121.601).  Additionally,  there  are 
approximately  9,000  importers  of  sheep 
and  sheep  products,  nearly  all  of  which 
would  be  classified  as  small  businesses. 

This  action  terminates  all  provisions 
of  7  CFR  Part  1280. 

In  a  final  rule  published  on  June  28. 
1996,  (61  FR  33644),  the  Department 
suspended  indefinitely  the  provisions  of 
the  Order  and  the  Certification  and 
Nomination  Regulations  and  postponed 
indefinitely  the  effective  date  for 
assessment  collection  in  the  Rules  and 
Regulations  and  the  assessment  portions 
of  the  Order.  That  final  rule  was 
effective  on  June  29,  1996.  Since  that 
time,  a  second  nationwide  referendum 
was  conducted  on  October  1,  1996,  in 
which  producers,  feeders,  and  importers 
voted.  The  Order  was  not  approved  in 
referendum.  Except  for  the  referendum 
rules,  the  requirements  of  the  Order  and 
implementing  rules  and  regulations 
have  not  been  implemented.  Since  the 
Act  provides  for  and  requires  approval 
of  an  Order  by  referendum  before  it  can 
become  effective,  this  action  terminates 
and  removes  from  the  CFR  all  of  the 
provisions  of  Part  1280.  Accordingly, 
AMS  has  determined  that  this  action 
will  not  have  a  significant  economic 
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impact  on  a  substantial  number  of  small 
entities. 

Background 

AMS  published  the  final  Order  (61  FR 
19514)  on  May  2.  1996,  to  implement  a 
national  sheep  and  wool,  promotion, 
research,  education,  and  information 
program.  The  effective  date  of  the  Order 
was  May  3,  1996,  except  that  the 
collection  and  remittance  sections  of  the 
Order— §  1280.224-§  1280.228— were 
scheduled  to  become  effective  on  July  1 , 
1996.  The  final  Rules  and  Regulations 
(61  FR  21053;  effective  May  10,  1996). 
which  set  forth  the  collection  and 
remittance  procedures  to  be  used 
beginning  luly  1,  1996,  and  the 
Certification  and  Nomination 
procedures  (61  FR  21049;  effective  May 
10,  1996),  which  set  forth  the  eligibility 
criteria  and  the  nomination  process  to 
be  used  to  obtain  nominations  for 
appointment  to  the  Board,  were  both 
published  in  the  Federal  Register  on 
May  9, 1996.  However,  after  the 
February  6, 1996.  referendum  was  held, 
the  Department  received  voter 
complaints  about  alleged 
inconsistencies  in  the  application  of  the 
referendum  rules  in  conducting  the 
referendum.  The  Department  conducted 
a  review  of  these  allegations.  Based  on 
findings  in  the  review,  which  revealed 
that  the  refierendum  rules  were  not 
applied  consistently,  on  June  28,  1996, 
the  Department  suspended  indefinitely 
provisions  of  the  Order  and  the 
Certification  and  Nomination 
Regulations,  and  postponed  indefinitely 
the  announced  effective  date  of  July  1 . 
1996,  for  assessment  collection  in  the 
Rules  and  Regulations,  and  the 
assessment  provisions  of  the  Order. 
Subsequently,  a  second  referendum  was 
held  on  October  1.  1996. 

Before  the  Order  can  become 
effective,  the  Act  requires  that  it  be 
approved  either  by  a  majority  of 
producers,  feeders,  and  importers  voting 
in  the  referendum,  or  by  voters  who 
account  for  at  least  two-thirds  of  the 
production  represented  by  persons 
voting  in  the  referendum.  Of  the  11.880 
valid  ballots  cast  in  the  October  1 ,  1996, 
referendum,  5.603  (47  percent)  favored 
implementation  of  the  Order  and  6.277 
(53  percent)  opposed  implementation  of 
the  Order.  Of  those  persons  voting  in 
the  referendum  who  cast  a  valid  ballot, 
those  favored  the  Order  accounted  for 
33  percent  of  the  total  production  voted 
and  those  who  opposed  it  accounted  for 
67  percent  of  the  production  voted. 

It  is  also  found  and  determined  upon 
good  cause  that  it  is  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  or  to 
engage  in  further  public  procedure  prior 


to  putting  this  action  into  effect,  and 
that  good  cause  exists  for  not 
postponing  the  effective  date  of  this 
action  until  30  days  after  publication  in 
the  Federal  Register,  because:  (1)  In  a 
second  referendum  conducted  on 
October  1. 1996,  eligible  sheep 
producers,  sheep  feeders,  and  importers 
voting  did  not  approve  the  Order;  (2) 
previously  suspended  and  postponed 
provisions  of  7  CFR  1280  must  now  be 
terminated;  and  (3)  no  useful  purpose 
would  be  served  in  delaying  the 
effective  date  of  the  termination  Order. 

It  is  therefore  ordered  that  7  CFR  1280 
is  hereby  terminated  effective  on  July 
22, 1997.  This  termination  includes  all 
previously  published  regulations 
authorized  under  the  Act. 

List  of  Subiects  in  7  CFR  Part  1280 

Administrative  practice  and 
procedure.  Advertising,  Agricultural 
research.  Marketing  agreements.  Sheep 
and  sheep  products.  Reporting  and 
recordkeeping  requirements. 

PART  1280— [REMOVED] 

For  the  reasons  set  forth  in  the 
preamble  and  under  the  authority  of  7 
U.S.C.  7101-7111.  7  CFR  part  1280  is 
removed. 

Dated:  July  15. 1997. 
Barry  L.  Carpentsr, 
Director,  Livestock  and  Seed  Division, 
Agricultural  Marketing  Service. 
[PR  Doc.  97-19024  Filed  7-18-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodwt  Ho.  96-CE-34-AO;  Aimndment  38- 
10073;  AD  97-14-151 

RiN  2120-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  (Formerly  Known  as 
Beech  Aircraft  Corporation)  Models 
E33,  F33,  033.  E33A.  F33A,  E33C, 
F33C,  C35,  D35,  E35,  F35,  G35.  H35, 
J35.  K35,  M35,  N35,  P35,  S35,  V35, 
V35A,  V35B,  V35TC.  V35ATC,  V35BTC, 
36,  A36,  A36TC,  B36TC,  50,  B50.  C50. 
95-55,  95A55,  95B5S,  95C55.  D55,  £55, 
56TC.  A56TC,  58.  58TC,  95,  B95,  B95A, 
D95A.  and  E95  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Raytheon  Aircraft  Company 


(formerly  known  as  Beech  Aircraft 
Corporation)  Models  E33,  F33.  G33. 
E33A.  F33A.  E33C.  F33C,  C35.  D35, 
E35.  F35,  G35.  H35.  J35.  K35.  M35.  N35, 
P35.  S35.  V35.  V35A.  V35B.  V35TC. 
V35ATC.  V35BTC.  36.  A36,  A36TC. 
B36TC.  50.  B50,  C50.  95-55.  95A55, 
95B55.  95C55.  D55.  E55.  56TC.  A56TC, 
58,  58TC.  95.  B95.  B95A.  D95A.  and  E95 
airplanes.  This  action  requires  checking 
the  cabin  side  door  handle  and  the 
utility  door  handle  from  the  interior  of 
the  airplane  for  proper  locking.  If  the 
door  handles  do  not  lock,  the  proposed 
AD  would  require  reinstalling  the  door 
handles  correctly  for  the  lock  to  engage. 
Nine  reports  of  the  utility  and  cabin 
door  handle  opening  from  the  interior  of 
the  airplane  without  depressing  the  lock 
release  button  prompted  this  action.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  unintentional 
opening  of  the  cabin  side  door  and  the 
utility  door  from  the  interior  of  the 
airplane,  which,  if  not  detected  and 
corrected,  could  result  in  loss  of  control 
of  the  airplane. 

DATES:  Effective  September  2.  1997. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
2, 1997. 

ADDRESSES:  Service  information  that 
applies  to  this  AD  may  be  obtained  from 
Raytheon  Aircraft  Company.  P.O.  Box 
85,  Wichita,  Kansas  67201-0085.  This 
information  may  also  be  examined  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Assistant  Chief  Coimsel,  Attention: 
Rules  Docket  96-CE-34-AD.  Room 
1558.  601  E.  12th  Street.  Kansas  City. 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NW..  Suite  700.  Washir^on,  DC. 
FOR  FURTHER  MTORMATION  CONTACT: 
Larry  Engler,  Aerospace  Engineer.  FAA. 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Rd.,  Rm.  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4122; 
facsimile  (316)  946-4407. 

8UPPt.EMENTARY  INFORMATION: 

Events  Leading  to  the  Issuance  of  This 
AD 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  Raytheon  Aircraft  Company 
(Raytheon)  (formerly  known  as  Beech 
Aircraft  Corporation)  Models  E33.  F33. 
G33.  E33A.  F33A,  E33C,  F33C,  C35, 
.    D35.  E35.  F35,  035,  H35,  J35,  K35,  M35, 
N35,  P35,  S35,  V35.  V35A,  V35B, 
V35TC.  V35ATC.  V35BTC.  36,  A36, 
A36TC.  B36TC,  50,  B50.  C50,  95-55, 
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95A55,  95B55,  95C55.  D55.  E55.  56TC, 
A56TC.  58.  58TC.  95,  B95.  B95A,  D95A. 
and  E95  airplanes  was  published  in  the 
Federal  Register  on  December  23,  1996 
(61  FR  67505).  The  action  proposed  to 
require  checking  the  cabin  side  door 
and  the  utility  door  handle  from  the 
interior  of  the  airplane  for  proper 
locking.  If  the  handles  do  not  lock,  this 
action  proposed  to  require  procedures 
for  re-installing  the  door  handles 
correctly  for  the  lock  to  engage. 
Accomplishment  of  the  proposed  action 
would  be  in  accordance  with  Raytheon 
Aircraft  Mandatory  Service  Bulletin  No. 
2693.  Issued:  May.  1996. 

Interested  persons  have  been  afforded 
an  opportiinity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to 
comments  received  from  three  different 
commenters. 

Comment  1 :  No  Need  for  AD  Action 

The  first  commenter  states  that  the 
use  of  the  words  "may  result"  or  "could 
occur"  in  the  section  tiUed  "Events 
Leading  to  the  Proposed  Action"  of  the 
preamble  indicates  that  there  have  been 
no  actual  incidents  or  accidents  because 
of  the  improperly  installed  door  handle 
and  there  is  no  need  for  the  AD  action. 

The  FAA  does  not  concur  that  there 
is  no  need  for  AD  action.  The  FAA  uses 
the  phrases  "may  result"  and  "could 
occur"  to  emphasize  the  possibility  of 
another  incident  or  accident  occurring 
based  on  the  history  and  reports  of 
incidents  and  accidents  that  have 
already  occurred.  The  AD  preamble  is 
used  to  describe  what  the  FAA  knows 
has  already  happened  and  to  justify  the 
possible  consequences  if  the  affected 
airplane  operators  do  not  comply  with 
the  AD  action.  The  notice  of  proposed 
rulemaking  (NPRM)  did  not  specify  the 
number  of  occurrences  reported  on 
these  cabin  door  handles.  There  have 
been  nine  reports  of  these  door  handles 
not  locking  properly. 

No  changes  have  oeen  made  to  the 
final  rule  as  a  result  of  this  comment. 

Comment  2:  No  Incidents,  Only  Reports 

The  same  commenter  also  states  that 
the  phrase  "incidents  described  above" 
in  the  section  titied  "Explanation  of  the 
Provisions  of  the  Proposed  Action" 
makes  reference  to  incidents  described 
in  the  preamble  and  there  are  no 
incidents  described,  but  only  reports  of 
improperly  installed  door  handles. 

The  FAA  concvus  and  will  change  all 
incident  references  in  the  final  rule  to 
reports. 

Comment  3:  Cost  Impact 

A  commenter  states  that  the  cost  of 
repetitive  inspections  and  the  owners/ 


operators  time  for  the  burdensome 
paperwork  that  is  required  to  comply 
with  an  AD  is  not  figured  into  the  cost 
of  the  proposed  AD. 

The  FAA  concurs,  but  states  that  the 
cost  of  the  repetitive  inspections  is  not 
figiired  into  the  cost  impact  per  airplane 
or  for  the  entire  U.S.  fleet  because  there 
are  no  repetitive  inspections  proposed 
in  the  NPRM.  Likewise,  the  FAA  does 
not  estimate  the  time  for  paperwork  to 
comply  with  the  proposed  AD  because 
the  FAA  has  no  reasonable  means  of 
obtaining  this  information. 

No  changes  have  been  made  to  the 
final  rule  as  a  result  of  this  comment. 

Comment  4:  Include  Subsequent  Service 
Bulletin  Revisions  in  AD 

A  commenter  states  that  the  AD 
compliance  should  not  only  specify  that 
the  proposed  action  be  accomplished  in 
accordance  with  Raytheon  Service 
Bulletin  (SB)  No.  2693.  dated  May. 
1996.  but  also  include  any  subsequent 
revisions  to  the  referenced  service 
bulletin. 

The  FAA  does  not  concxir.  The  FAA 
cannot  approve  data  that  does  not  exist. 
Approval  of  this  nature  could  adversely 
affect  aviation  safety  if  modifications 
were  included  in  the  subsequent  service 
bulletins  that  did  not  carry  normal  FAA 
review. 

No  changes  have  been  made  to  the 
final  rule  as  a  result  of  this  comment. 

Comment  5:  Improper  Installation  Is  Not 
Justification  for  an  AD 

One  commenter  explains  that  AD's 
normally  do  not  address  a  potential 
problem  based  on  an  improperly 
installed  part.  The  conmienter  states 
that  if  AD's  were  issued  on  this  basis 
alone,  why  doesn't  the  FAA  issue  AD's 
to  cover  the  installation  of  all  aircraft 
parts? 

FAA  does  not  concur  with  this 
commenter's  statement.  The  NPRM  is 
written  because  the  information 
provided  in  the  maintenance  manual 
does  not  cover  the  re-installation  of  the 
door  handle,  once  removed.  The  NPRM 
provides  the  information  needed  to 
assure  that  the  door  handles  are  re- 
installed correctiy.  The  FAA  will  add  a 
Note  in  the  AD  recommending  that 
reference  be  made  to  the  service  bulletin 
in  the  maintenance  manual. 

Comment  6:  No  Interior  Cabin  or  Utility 
Doors 

A  commenter  states  that  a  revision  is 
needed  in  the  "Summary"  to  correctiy 
identify  the  area  to  be  inspected.  As 
written,  the  phrase  "*   *  *  interior  cabin 
side  door  handle  and  interior  utility 
door  handle*   *  *"  leads  the  reader  to 
believe  there  are  interior  doors  on  the 


airplane.  There  are  no  interior  cabin 
side  doors  or  interior  utility  doors. 

The  FAA  concurs  and  has  re-written 
the  "Siunmary"  to  correctiy  describe  the 
doors  as"*   *   'cabin  side  door  handle 
and  utility  door  handle  from  the  interior 
of  the  airplane  *   *   *"  for  better 
clarification. 

Comment  7:  Unsafe  Condition  Not 
Defined  Correctly 

One  commenter  states  that  the  phrase 
"*   *  *  while  in  flight  *   *   *  could 
result  in  injury  to  passengers  *   *   ""is 
misleading.  The  commenter  states  that 
the  airloads  on  the  door  after  rotation  of 
the  airplane  should  prevent  the  door 
from  opening,  and  the  only  potential  for 
injury  is  during  taxi  operations. 

The  FAA  concurs  with  this  statement 
After  further  review  of  the  reports  made, 
the  FAA  has  determined  that  no  injiuies 
have  occurred  from  the  door  coming 
ajar.  As  a  result,  the  FAA  has  changed 
the  statements  referring  to  passenger 
injury  during  flight  or  during  taxi 
operations.  Instead,  the  statement  has 
been  changed  to  "*   *   *  could  result  in 
loss  of  control  of  the  airplane."  The 
reason  for  this  change  is  that  loss  of 
control  of  the  airplane  could  result  from 
either  a  startied  passenger  grabbing  an 
airplane  control  should  the  door  come 
ajar  because  the  door  handle  lock  didn't 
lock,  or  the  pilot  having  to  lean  over  and 
shut  the  door  because  a  passenger 
inadvertentiy  leaned  on  the  door  handle 
causing  it  to  come  ajar. 

Comment  8:  Doors  Were  Installed 
Correctly  at  Factory 

A  commenter  states  that  this  problem 
was  discovered  in  the  field  as  a  result 
of  removing  the  door  handle  and  re- 
installing the  handle  incorrectiy,  and 
the  door  handles  were  not  installed  at 
the  factory  incorrectiy. 

The  FAA  concurs  and  has  made  an 
effort  to  clarify  the  cause  of  the  problem, 
so  as  not  to  imply  that  the  maniifacturer 
is  at  fault. 

No  changes  were  made  as  a  result  of 
this  comment. 

Comment  9:  Change  in  Compliance 
Time 

Another  commenter  states  that  a 
change  should  be  made  to  the 
compliance  time  of  the  AD.  The 
commenter  wants  to  eliminate  the 
phrase"*   *   *  whichever  occurs 
first.*  *  •"  because  this  implies  that 
the  door  handle  only  needs  to  be 
checked  and  corrected  one  time.  The 
commenter  states  that  repetitive  checks 
are  needed  to  the  door  handle  when 
removed  in  the  futiue.  and  incorrectiy 
re-installed. 
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The  FAA  does  not  concur  that  the 
phrase"*   *   *  whichever  occurs 
first,*   *   *"  is  unnecessary.  The 
purpose  for  this  phrase  is  to  make  sure 
the  door  handles  are  checked  at  the  first 
possible  opportunity.  This  means  the 
operator  has  50  hours  time-in-service 
(TIS)  to  check  the  door  handles,  but  if 
the  door  handles  are  removed  prior  to 
the  expiration  of  that  time,  the  operators 
must  check  the  door  handles  and  verify 
that  they  are  locking  correctly  and  does 
not  have  to  check  the  door  handles  at 
the  expiration  of  50  hours  TIS  after  the 
effective  date  of  the  AD. 

The  FAA  is  not  requiring  a  repetitive 
check  because  the  purpose  of  this  AD  is 
to  have  the  entire  fleet  check  the  door 
handles  to  make  sure  they  are  locking 
correctly.  If  the  door  handles  are  not 
locking,  then  the  operator  should  have 
the  door  handles  re-installed  to  lock 
correctly.  After  the  initial  check  to     ~ 
assure  every  affected  airplane  has 
locking  door  handles,  the  FAA  is  relying 
on  regular  maintenance  to  catch  this 
problem.  The  FAA  will  add  a  Note 
recommending  that  reference  be  made 
to  the  service  bulletin  in  the 
maintenance  manual. 

Comment  10:  Certified/Licensed  Versus 
Certificated 

All  three  commenters  state  that 
airframe  mechanics  and  pilots  are  not 
"licensed"  or  "certified",  but  are 
"certificated."  The  FAA  concurs  and 
has  changed  all  references  to  "licensed 
airframe  mechanics"  or  "certified 
pilots"  in  the  preamble  and  the  AD  to 
read  "certificated  airframe  mechanics" 
or  "certificated  pilots." 

The  FAA's  Determination 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  the  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  editorial 
corrections  mentioned  above.  The  FAA 
has  determined  that  these  corrections 
will  not  change  the  meaning  of  the  AD 
and  will  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed. 

Cost  Impact 

The  FAA  estimates  that  19,000 
airplanes  in  the  U.S.  registry  will  be 
affected  by  this  AD.  that  it  wrill  take 
approximately  1  workhour  per  airplane 
to  accomplish  the  required  initial  check 
and  there  is  no  labor  cost  because  the 
check  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  §  43.7  of  the 
Federal  Aviation  Regulations  (14  CFR 
43.7),  and  must  be  entered  into  the 


aircraft  records  showing  compliance 
with  this  AD  in  accordance  with  §43.11 
of  the  Federal  Aviation  Regulations  (14 
CFR  43.11).  Based  on  these  figures, 
there  is  no  initial  cost  impact  of  this  AD 
on  U.S.  operators.  This  figure  is  based 
upon  the  assumption  that  no  affected 
airplane  owner/operator  has 
accomplished  this  check.  The  FAA  has 
no  way  of  determining  the  number  of 
owners/operators  who  may  have  already 
accomplished  this  action. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612. 
it  is  determined  that  this  final  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  40113.  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive 
(AD)  to  read  as  follows: 

97-14-15    Rasrtheon  Aircraft  Company: 

Amendment  39-10073;  Docket  No.  96- 
CE-34-AD. 

Applicability:  Models  E33,  F33,  G33,  E33A, 
F33A,  E33C,  F33C,  C35,  D35,  E35,  F35.  G35. 
H35,  )35,  K35,  M35.  N35,  P35,  S35.  V35. 
V35A,  V35B,  V35TC.  V35ATC.  V35BTC,  36, 
A36,  A36TC,  B36TC,  50,  850,  C50,  95-55, 
95A55,  95B55.  95C55,  D55,  E55,  56TC. 
A56TC.  58,  58TC,  95,  B95,  B95A.  D95A.  and 
E95  airplanes  (all  serial  numbers), 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  the  next  50 
hours  time-in-service  (TIS)  after  the  effective 
date  of  this  AD  or  at  the  next  door  handle 
removal  after  the  effective  date  of  this  AD. 
whichever  occiu^  first,  unless  already 
accomplished. 

To  prevent  unintentional  opening  of  the 
cabin  side  door  and  the  utility  door  from  the 
interior  of  the  airplane,  which  if  not  detected 
and  corrected,  could  result  in  loss  of  control 
of  the  airplane,  accompUsh  the  following: 

(a)  Check  the  cabin  side  door  handle  and 
the  utility  door  handle  from  the  interior  of 
the  airplane  for  proper  locking  (rotating  the 
door  handle  clockwise  without  depressing 
the  lock  release  button)  in  accordance  with 
the  ACCOMPUSHMENT  INSTRUCTIONS  section  of 
Raytheon  Service  Bulletin  (SB)  No.  2693. 
Issued  May,  1996. 

(1)  If  the  door  handle  opens  the  door  when 
rotated,  without  depressing  the  handle's  lock 
release  button,  prior  to  further  flight,  correct 
the  door  handle  lock  by  removing  the  door 
handle,  and  re-installing  the  door  handle  so 
that  the  lock  release  button  locks  the  door  in 
accordance  with  the  ACCOMPUSHMENT 
INSTRUCTIONS  section  in  Raytheon  SB  No. 
2693,  Issued  May,  1996. 

(2)  If  the  door  handle  is  locked  and  will 
only  unlock  by  depressing  the  handle  door 
lock  release  button,  then  no  further  action  is 
necessary. 

Note  2:  The  FAA  strongly  recommends 
entering  a  reference  to  Raytheon  SB  No. 
2693,  Issued  May,  1996  into  the  applicable 
airplane  maintenance  manual. 

(b)  The  check  required  in  paragraph  (a)  of 
this  AD  may  be  performed  by  the  owner/ 
operator  holding  at  least  a  private  pilot 
certificate  as  authorized  by  section  43.7  of 
the  Federal  Aviation  Regulations  (14  CFR 


Federal  Register  /  Vol.  62,  No.  139  /  Monday,  July  21.  1997  /  Rules  and  Regulations  38901 


43.7],  and  must  be  entered  into  the  aircraft 
records  showing  compliance  with  this  AD  in 
accordance  with  section  43.11  of  the  Federal 
Aviation  Regulations  (14  CFR  43.11). 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  equivalent  level  of  safety  may  be 
approved  by  the  Manager,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Rd.,  Rm. 
100,  Mid-Continent  Airport,  Wichita,  Kansas 
67209.  The  request  shall  be  forwarded 
through  an  appropriate  FAA  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  Aircraft 
Certification  Office. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  Aircraft 
Certification  Office. 

(e)  The  check  and  re-installation  required 
by  this  AD  shall  be  done  in  accordance  with 
Raytheon  Aircraft  Mandatory  Service 
Bulletin  No.  2693,  Issued:  May,  1996.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Raytheon  Aircraft  Company,  P.  O.  Box  85, 
Wichita.  Kansas  67201-0085.  Copies  may  be 
inspected  at  the  FAA,  Central  Region,  Office 
of  the  Assistant  Chief  Counsel,  Room  1558, 
601  E.  12th  Street,  Kansas  City,  Missouri,  or 
at  the  Office  of  the  Federal  Rc^ster,  800 
North  Capitol  Street,  NW..  Suite  700, 
Washington,  DC. 

(f)  This  amendment  (39-10073)  becomes 
effective  on  September  2, 1997. 

Issued  in  Kansas  City.  Missouri,  on  July  2, 
1997. 

James  E.  Jackaon, 

Acting  Manager,  Small  Airplane  Directorate. 

Aircraft  Certification  Service. 

(FR  Doc.  97-18138  FUed  7-18-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharic 
Administration 

15  CFR  Part  946 

[Docket  Na  9604181 14-714(M)q 

RIN0648-AF72 

Weather  Service  Modernization  Crtteria 

AGENCY:  National  Weather  Service, 
National  Oceanic  and  Atmospheric 
Administration,  E)epartment  of 
Commerce. 
action:  Final  rule. 

SUMMARY:  In  accordance  with  the 
Weather  Service  Modernization  Act,  15 


U.S.C.  313n.  (the  Act),  the  National 
Weather  Service  (NWS)  is  publishing  an 
amendment  to  its  criteria  for 
modernization  actions  requiring 
certification.  This  amendment  adds 
criteria  unique  to  automating  a  field 
office  at  service  level  D  airports  to 
ensure  that  automation  actions  will  not 
result  in  any  degradation  of  service. 
Automating  a  field  office  occurs  after 
automated  surface  observing  system 
(ASOS)  equipment  is  installed  and 
commissioned  at  a  field  office  and  the 
NWS  employees  that  were  performing 
surface  observations  at  that  office  are 
removed  or  reassigned. 
EFFECTIVE  DATES:  October  1.  1997. 
ADDRESSES:  Requests  for  copies  of 
documents  described  in  this  notice  as 
being  available  upon  request  should  be 
sent  to  Julie  Scanlon,  NOAA/NWS. 
SSMC2,  Room  18366.  1325  East-West 
Highway,  Silver  Spring,  Maryland 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Scheller.  301-713-0454. 
SUPPLEMENTARY  INFORMATION:  On  May  2. 
1996,  the  NWS  published,  for  comment, 
proposed  modernization  criteria  unique 
to  automating  a  field  office  (see  61  FR 
19594).  In  significant  pari,  the  propx)sed 
criteria  embodied  the  levels  of  service 
set  forth  in  the  Federal  Aviation 
Administration's  (FAA)  Weather 
Observation  Service  Standards  for  level 
A.  B.  C  and  D  airports  (see  61  FR 
32887).  After  consideration  of  the  public 
comments  that  were  received  and,  after 
consultations  with  the  National 
Research  Council's  (NRC)  NWS 
Modernization  Committee  and  the 
Modernization  Transition  Committee 
(MTC)  in  June  1996,  the  NWS 
established  final  modernization  criteria 
for  automating  a  field  office  at  service 
levels  A,  B  and  C  airports  (see  61  FR 
39862).  However,  in  light  of  the 
concerns  expressed  in  the  public 
comments  specifically  on  the 
automation  criteria  proposed  for  service 
level  D  airports,  establishment  of  final 
modernization  criteria  for  automating  a 
field  office  at  a  service  level  D  airport 
was  deferred  pending  further  study  and 
reconsultation  with  the  MTC.  Many  of 
these  public  comments  expressed 
concern  about  either  the 
representativeness  of  an  unaugmented 
ASOS  observation  and/or  the  adequacy 
of  a  stand-alone  ASOS.  A  list  of  persons 
submitting  comments,  the  specific 
comments,  and  the  NWS's,response 
were  provided  in  the  July  31, 1996 
notice  that  established  firial  automation 
criteria  for  service  levels  A,  B  and  C 
airoorts  (see  61  FR  39862). 

Between  Jime  and  September  1996, 
NWS,  in  cooperation  with  the  FAA  and 


the  Airline  Owners  and  Pilots 
Association's  Air  Safety  Foundation 
(ASF)r  reassessed  the  automation 
criteria  proposed  for  service  level  D 
airports.  A  description  of  this 
reassessment,  the  proposal  that  emerged 
as  a  result  thereof  and  the  rationale 
behind  it  is  described  below. 

With  regard  to  concerns  raised  by 
commentors  on  the  representativeness 
of  the  unaugmented  ASOS  observation, 
NWS.  FAA  and  ASF  reviewed  the 
results  of  the  recentiy  completed  ASOS 
Aviation  Demonstration.  This 
demonstration  was  carried  out  jointiy  by 
the  NWS,  the  FAA,  and  the  aviation ' 
industry,  from  February  15.  1995 
through  August  15. 1995.  Diuing  this 
demonstration,  NWS  observers  were 
asked  to  record  those  cases  when  ASOS 
observations  did  not  represent  the  true 
meteorological  situation.  Based  on 
reports  supplied  by  NWS  observers, 
ASOS  was  found  to  report  the  correct 
individual  weather  parameters  up  to 
98%  of  the  time  under  all  conditions 
combined.  NWS  also  reexamined  each 
of  the  service  level  D  ASOS  sites  to 
determine  if  there  were  any  remaining 
representativeness  issues  resulting  from 
poor  sensor  siting  or  the  need  for 
meteorological  discontinuity  sensors. 
The  need  for  sensor  resiting  and  second 
ceiling  and/or  visibility  sensors  at 
several  of  these  sites  had  already  been 
identified  and  corrective  actions  were 
already  in  progress. 

With  regard  to  concerns  raised  by 
commentors  on  the  adequacy  of  a  stand- 
alone ASOS,  the  NWS,  FAA  and  ASF 
focused  their  attention  on  the  6 
parameters  of  the  observations  that 
distinguish  service  level  C  from  service 
level  D  as  described  in  the  Siunmary 
Chart  of  the  FAA's  Weather  Observation 
Service  Standards.  These  are: 
Thimderstorm  occiuTence,  tomadic 
activity,  hail,  virga,  volcanic  ash,  and 
tower  visibility.  Since  all  service  level  D 
airports  for  which  NWS  must  complete 
an  automation  certification  do  not  have 
an  FAA  tower,  tower  visibility  cannot 
be  provided  and.  consequently,  is  not 
applicable.  Of  the  remaining  5 
parameters.  4  of  them  (tomadic  activity, 
hail,  virga  and  volcanic  ash)  occur  very 
infrequently.  Furthermore,  the  reporting 
of  the  occurrence  of  these  4  parameters 
is  available  to  users  through  other 
means  such  as  supplementary 
observations  and  complementary  data 
sources.  On  December  13,  1995,  NWS 
published  a  notice  setting  forth  its 
Supplementary  IData  Program  (see  60  FR 
64020).  Although  information  about 
thunderstomi  occiurence  is  available 
through  other  sources,  NWS,  FAA  and 
ASF  concluded  that  providing 
thunderstorm  occtirrence  as  part  of  the 


38902 


Federal  Register  /  Vol.  62.  No.  139  /  Monday,  July  21.  1997  /  Rules  and  Regulations 


ASOS  observation  was  critical. 
Consequently,  NTVVS  is  in  the  process  of 
adding  single-site  lightning  sensors 
(capable  of  reporting  thunderstorm 
occurrence)  to  the  ASOS  sensor  suite  at 
the  service  level  D  sites  subject  to 
automation  certification,  with  the 
exception  of  Homer,  Alaska.  Upon 
examination  of  climatological  data  for 
the  frequency  of  thunderstorm 
occurrence,  the  occurrence  at  Homer, 
Alaska  was  so  low  (0.015%)  that  a 
lightning  sensor  is  not  warranted  at  this 
site.  Software  modifications  to  ASOS, 
required  to  interface  with  the  lightning 
sensor,  are  being  implemented. 
In  addition,  as  a  result  of  the 
reassessment,  NWS  reiterated  its 
commitment  to  deploy  freezing  rain 
sensors  prior  to  automation  certification 
at  all  NWS  sponsored  ASOS  sites  that 
experience  this  phenomenon,  regardless 
of  the  assigned  service  level.  Some  sites 
in  the  United  States  do  not  experience 
freezing  rain,  and  consequently,  are  not 
scheduled  to  receive  freezing  rain 
sensors.  Among  the  service  level  D  sites 
subject  to  automatic  certification,  Ely, 
Nevada  and  Lander,  Wyoming  will  not 
receive  freezing  rain  sensors. 

Besides  the  additional  automation 
criteria  described  above  resulting  from 
the  reassessment,  NWS,  FAA  and  ASF 
agreed  that  more  education  for  pilots  on 
automated  observations,  as  well  as  pilot 
feedback  on  the  utility  of  such 
observations  was  needed.  Accordingly, 
the  ASF  has  undertaken  a  significant 
pilot  education  and  outreach  effort.  This 
effort  will  be  completed  prior  to  any 
automation  certifications  of  service  level 
D  airports.  The  goals  of  this  activity  are 
to:  (1)  Educated  pilots  as  to  the 
differences  between  human  and 
automated  observations  and  how  to  use 
automated  observations  in  conjunction 
with  other  weather  information  to  make 
safe  pre-flight  and  in-flight  decisions; 
(2)  notify  a  representative  sample  of  the 
approximately  70,000  pilots  who 
regularly  use  these  service  level  D 
airports  that  ASOS  is  in  place  and  give 
them  an  opportunity  to  comment;  (3) 
measure  understanding  and  acceptance 
of  automated  observing  systems;  and  (4) 
identify  and  correct  any  systemic  or  site 
specific  problems  with  the  automated 
observations.  The  ASF  assessment  of 
pilot  understanding  and  acceptance  of 
ASOS  observations  is  being  conducted 
during  a  portion  of  the  1997  severe 
weather  season  (May  through  July),  with 
10  of  the  service  level  D  sites  having 
lightning  sensors  installed  and 
operational.  The  ASF  is  responsible  for 
preparing  and  disseminating  the 
educational  materials;  collecting  and 
statistically  analyzing  any  pilot 
feedback;  and  sharing  the  results  with 


both  the  NWS  and  FAA  for  additional 
evaluation.  The  results  of  this  activity 
will  be  reported  to  the  MTC  at  its 
September  1997  meeting. 

The  NRC's  NWS  Modernization 
Committee  was  advised  of  the 
additional  automation  criteria  being 
contemplated  by  NWS  on  September  9, 
1996.  In  addition,  during  its 
consultation  with  the  MTC  on 
September  19, 1996,  the  NWS  proposed 
to  supplement  the  service  level  D 
automation  criteria  as  discussed  above 
and  briefed  the  MTC  on  the  ASF  pilot 
education  and  outreach  effort  at  service 
level  D  airports.  In  response,  the  MTC 
endorsed  the  NWS  proposal  concluding 
that  the  additional  criteria,  when 
applied  in  conjunction  with  previously 
proposed  automation  criteria,  and  after 
completion  of  the  pilot  education  and 
outreach  effort  would  provide  an 
adequate  basis  for  certifying  no 
degradation  in  the  required  level  of 
services.  The  MTC  further  recognized 
the  importance'  of  the  integration  of  the 
new  observational  data  in  order  to  avoid 
a  degradation  of  service  and 
recommended  that  both  the  NWS  and 
FAA  develop  and  implement  product 
improvement  programs  to  correct 
deficiencies  as  they  occur  and  to 
implement  new  technology  to  improve 
observations. 

To  implement  the  proposal  endorsed 
by  the  MTC,  NWS  has  modified  the 
automation  criteria  for  service  level  D 
airports  as  follows.  Criterion  D.4.C.  has 
been  added  to  Appendix  A  to  require 
that  a  lightning  sensor  be  operational  as 
a  prerequisite  for  automation 
certification  at  service  level  D  airports, 
except  as  noted.  Criterion  D.4.d.  has 
been  added  to  Appendix  A  to  require 
that  a  freezing  rain  sensor  be  operational 
as  a  prerequisite  for  automation 
certification,  except  as  noted.  Criterion 
D.4.b.  has  also  been  modified  to  indicate 
that  completion  of  the  transition 
checklist  is  applicable  to  service  level 
A,  B  and  C  airports  only,  since  transfer 
of  augmentation/back-up  responsibility 
from  NWS  to  FAA  does  not  occur  at 
service  level  D  airports.  An  additional 
Criterion  5.  has  been  added  for  service 
level  D  airports  which  requires 
completion  of  the  above  pilot  education 
and  outreach  effort  and  that  the  MTC 
has  had  an  opportunity  to  review  the 
results. 

The  May  2,  1996  publication  of 
proposed  modernization  criteria  unique 
to  automating  a  field  office  (see  61  FR 
19594)  included  a  total  of  27  airports  in 
the  service  level  D  category.  In  April 
1997,  NWS  completed  a  reexamination 
of  these  27  service  level  D  airports  and 
ascertained  that  2  of  them  had  FAA 
Automated  Flight  Service  Stations 


(AFSS).  Because  an  AFSS  constitutes  a 
qualified  Federal  presence,  FAA 
reclassified  these  two  airports  (i.e., 
Elkins,  WV  and  Huron,  SD)  from  service 
level  D  to  service  level  C.  In  both  cases, 
the  AFSS  will  provide  augmentation 
and  back-up  of  the  ASOS. 
Consequently,  Appendix  B  is  amended 
to  reflect  this  reclassification  and  add 
the  remaining  25  service  level  D  airports 
for  which  NWS  must  complete  an 
automation  certification. 

A.  Classification  Under  Executive 
Order  12866 

These  regulations  have  been 
determined  not  to  be  significant  for 
purposes  of  E.O.  12866. 

B.  Regulatory  Flexibility  Act  Analysis 

These  regulations  set  forth  the' criteria 
for  certifying  that  certain  modernization 
actions  will  not  result  in  a  degradation 
of  service  to  the  affected  area.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Conunerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  when 
these  criteria  were  proposed,  that  if 
adopted,  they  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Comments  on  the  proposed  regulations 
were  received  and  based  on  those 
comments  these  final  regulations  have 
been  adjusted  accordingly  and  have 
been  determined  that  they  do  not  effect 
small  economic  entities.  While  the  final 
regulations  are  changed  as  discussed 
above,  these  criteria  are  intended  for 
internal  agency  use,  and  the  impact  on 
small  business  entities  will  be 
negligible.  The  final  criteria  do  not 
direcSy  affect  "small  government 
jurisdictions"  as  defined  by  Public  Law 
96-354,  the  Regulatory  Flexibility  Act. 
Accordingly,  the  basis  for  the 
certification  has  not  changed  and  no 
final  regulatory  flexibility  analysis  was 
prepared. 

C.  Paperwork  Reduction  Act  of  1980 

These  regulations  will  impose  no 
information  collection  requirements 
subject  to  the  Paperwork  Reduction  Act. 

D.  E.O.  12612 

This  rule  does  not  contain  policies 
with  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
assessment  imder  Executive  Order 
12612. 

E.  National  EnTiromnental  Policy  Act 

NOAA  has  concluded  that  issuance  of 
this  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 
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Therefore,  an  environmental  impact 
statement  is  not  required. 

List  of  Sub|ects  in  15  CFR  Part  946 

Administrative  practice  and 
procedure,  Certification, 
Commissioning,  Decommissioning, 
National  Weather  Service,  Weather 
service  modernization. 

Dated:  July  14,  1997. 

Robert  S.  Winokur. 

Acting  Assistant  Administrator  for  Weather 
Services. 

For  the  reasons  set  out  in  the 
preamble,  15  CFR  part  946  is  amended 
as  follows: 

PART  946— {AMENDED] 

1.  The  authority  citation  for  part  946 
continues  to  read  as  follows: 

Authority:  Title  VII  of  Pub.  L.  102-567,  106 
Stat  4303  (15  U.S.C.  313n.). 

Appendix  A  to  Part  946 — [Amended] 

2.  Appendix  A  to  part  946  is  amended 
by  revising  Subsection  (D)  under 
Section  II.  Criteria  for  Modernization 
Actions  Requiring  Certification,  to  read 
as  follows: 


(D)  Modernization  Criteria  Unique  to 
Automation  Certifications 

1.  Compliance  with  flight  aviation  rules 
(applies  on  airports  only):  Consultation  with 
the  Federal  Aviation  Administration  (FAA) 
has  verified  that  the  weather  services 
provided  after  the  commissioning  of  the 
relevant  ASOS  unit(s)  will  be  in  full 
compliance  with  applicable  Federal  Aviation 
Regulations  promulgated  by  the  FAA. 

2.  ASOS  Commissioning:  The  relevant 
ASOS  unit(s)  have  been  successfully 
commissioned  in  accordance  with  the  criteria 
set  forth  in  section  LA.  1  of  Appendix  A  to 
the  Weather  Service  Modernization 
Regulations,  15  CFR  part  946. 

3.  User  Confirmation  of  Services:  Any  valid 
user  complaints  related  to  actual  system 
performance  received  since  commissioning 
of  the  ASOS  have  been  satisfactorily  resolved 
and  the  issues  addressed  in  the  MIC's 
recommendation  for  certification. 

4.  Aviation  Observation  Requirement:  At 
sites  subject  to  automation  certification,  all 
surface  observations  and  reports  required  for 
aviation  services  can  be  generated  by  an 
ASOS  augmented  as  necessary  by  non-NWS 
personnel. 

a.  The  ASOS  observation  will  be 
augmented/backed-up  to  the  level  specified 
in  App>endix  B  as  described  in  the  Summary 
Chart  of  the  FAA's  Weather  Observation 
Service  Standards. 

b.  The  transition  checklist  has  been  signed 
by  the  appropriate  Region  Systems 


Of>erations  Division  Chief  (applies  to  service 
level  A,  B  and  C  airports  only). 

c.  Thunderstorm  occurrence  is  reported  in 
the  ASO.S  observation  through  the  use  of  a 
lightning  sensor  (applies  to  service  level  D 
airports  only,  excluding  Homer,  Alaska). 

d.  Freezing  rain  occurrence  is  reported  in 
the  ASOS  observation  through  the  use  of  a 
freezing  rain  sensor.  Among  service  level  D 
airports,  this  criterion  is  not  applicable  to 
Ely,  Nevada  and  Lander.  Wyoming. 

5.  Pilot  Education  and  Outreach 
Completed:  The  Air  Safety  Foundation  has 
conducted  a  pilot  education  and  outreach 
effort  to  educate  pilots  on  the  use  of 
automated  observaUons  and  measure  their 
understanding  and  acceptance  of  automated 
observing  systems,  and  the  MTC  has  had  an 
opjjortunity  to  review  the  results  of  this  effort 
(applies  to  service  level  D  airports  only). 

6.  General  Surface  Ot)servation 
Requirement:  The  total  observations  available 
are  adequate  to  support  the  required 
inventory  of  services  to  users  in  the  affected 
area.  All  necessary  hydrometeorological  data 
and  information  are  available  through  ASOS 
as  augmented  in  accordance  with  this 
section,  through  those  elements  reported  as 
supplementary  data  by  the  relevant  Weather 
Forecast  Ofiice(s),  or  through  other 
complementary  sources.  The  adequacy  of  the 
total  surface  observation  is  addressed  in  the 
MTC's  recommendation  for  certification. 

BILUNQ  COOe  3S1&-12-M 
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"D"  Level  Service 
Stand-Alone  ASOS 


I 

V 


'C"  Level  Service  Add-Ons 
>  Backup  basic  service 
•  Augmentation  of: 

-  Thunderstorm  occurrence 

-  Tomadic  activity 

-  Hail 

-  Virga 

-  Volcanic  ash 

-  Tower  visibility 


I 

V 


"B"  Level  Service  Augmentation  Add-Ons 

-  Long- line  Runway  Visual  Range  (RVR) 
at  designated  sites 

(may  be  instantemeous  readout) 

-  Freezing  drizzle 

-  Ice  pellets 

-  Snow  depth  on  ground 

-  Snow  increasing  rapidly  remark 

-  Thunderstorm/ lightning  location  remark 

-  Observed  significant  weather  not  at  station 


I 

V 


"A" 


Level  Service  Augmentation  Add-Ons 
Either  10-minute  long-line  RVR  or  visibility 
increments  down  to  1/8,  1/16,  and  0  miles 

-  Sector  visibility 

-  Variable  sky 

-  Cloud  types 

-  Cloud  layers  above  12,000  feet 

-  Widespread  dust,  sand,  and  smoke  obstructions 

-  Volcauiic  eruptions 


BtLUNG  COOe  3S10-12-C 


Appendix  B  to  Part  B — [Revised] 

Appendix  B  to  Part  946  is  revised  to 
read  as  follows: 

APPENDIX  B  TO  Part  946— Airport 
Tables 


"A"  Level  Service  Airports: 

•Akron,  OH  

•Albany.  NY 

•Atlanta.  GA  „^....._. 

•Baltimore.  MD 

•Boston,  MA  

Charlotte.  NC  

•Chicago-O'Hare  (AV).  IL 

Cincinnati,  OH  

Columbus,  OH „ 

•Dayton.  OH  

*Des  Moines.  lA  „ -.. 

•Detroit.  Ml  „ 

•Fairt)anks.  AK  „ ..— . 

•Fresno.  CA 

•Greensboro,  NC 

•Hartford.  CT  

Indianapolis,  IN 

•Kansas  City.  MO 

•Lansing.  Ml  

Las  Vegas,  NV _ 

Los  Angeles  (AV).  CA  ...._ 

•Louisville.  KY  „ 

•Milwaukee.  Wl  

•Minneapolis,  MN .'. 

•Newark,  NJ 

•Oklahoma  City,  OK 

Phoenix,  AZ 

•Portland,  OR  

•Providence,  Rl  _ 

•Raleigh,  NC  

•Richmoind,  VA  

•Rochester.  NY  „ '.. 

•Rockford,  IL  

•San  Antonio.  TX  

San  Diego.  CA  

'San  Francisco.  CA 

•Spokane,  WA ,. ~.. 

•Syracuse,  NY 

Tallahassee,  FL 

Tulsa,  OK  

"B"  Level  Service  Airports: 

•Baton  Rouge,  LA  „ 

•Billings.  MT  ^ „... 

•Charleston,  WV 

'Chattanooga.  TN  „ 

Colorado  Springs.  CO 

Daytona  Beach.  FL  

El  Paso.  TX 

Flint,  Ml  

Fort  Wayne,  IN 

Honolulu,  HI  

•Huntsville,  AL 

•Knoxville,  TN . 

•Lincoln.  NE „ 

Lubbock.  TX 

•Madison.  Wl ™ 

•Moline,  IL  „ 

•Montgomery,  AL  

•Muskegon,  Ml  

•Norfolk.  VA 

Peoria,  IL „ 

•Savannah,  GA  ^.._ 

•South  Bend.  IN  

Tucson,  AZ 

•West  Palm  Beach,  FL 

•Youngstown.  OH 

"C"  Level  Servce  Airports: 


CAK 

ALB 

ATL 

BWI 

BOS 

CLT 

ORD 

CVG 

CMH 

DAY 

DSM 

DTW 

FAI 

FAT 

GSO 

BDL 

IND 

MCI 

LAN 

LAS 

LAX 

SDF 

MKE 

MSP 

EWR 

OKC 

PHX 

PDX 

PVD 

RDU 

RIC 

ROC 

RFD 

SAT 

SAN 

SFO 

GEG 

SYR 

TUL 

TUL 

BTR 

BIL 

CRW 

CHA 

COS 

DAB 

ELP 

FNT 

FWA 

HNL 

HSV 

TYS 

LNK 

LBB 

MSN 

MLI 

MGM 

MKG 

ORF 

PIA 

SAV 

SBN 

TUS 

PBI 

YNG 


Appendix  B  to  Part  946— Airport 
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Abilene.  TX 

Allentown.  PA 

Asheville,  NC 

Athens.  GA 

Atlantic  City.  NJ  ., 

Augusta.  GA 

Austin.  TX 

Bakersfield.  CA  .. 

Brklgeport.  CT  .... 

Bristol.  TN 

Casper,  WY 

Columbia,  MO  ... 

Columbus.  GA  ... 

Dubuque.  lA  

Elkins.  WV  

Ene.  PA 

Eugene,  OR  , 

Evansville,  IN  ...., 

Fargo.  ND , 

Fort  Smith,  AR  .. 

Grand  Island.  NE 

Helena.  MT , 

Huntington,  WV  ., 

Huron.  SD  

Kahului.  HI , 

Key  West.  FL  .... 

Lewiston,  ID  

Lexington.  KY  .... 

Lynchburg.  VA  ... 

Macon.  GA  

MansfieW.  OH  ... 

Meridian,  MS  

Olympia.  WA  

Port  Arthur,  TX  .. 

Portland,  ME  

Rapkj  Crty,  SD  .. 

Redding.  CA 

Reno,  NV j  RNO 

Roanoke,  VA |  ROA 

RST 

SLE 

SMX 

SUX 

SPI 

SCK 

TOL 

ACT 

ALO 

AVP 

IPT 

ILG 

ORH 

YKM 


ABI 

ABE 

AVL 

AHN 

ACY 

AGS 

AUS 

BFL 

BDR 

TRI 

CPR 

COU 

CSG 

DBQ 

EKN 

ERI 

EUG 

EW 

FAR 

FSM 

GRI 

HLN 

HTS 

HON 

OGG 

EYW 

LWS 

LEX 

LYH 

MCN 

MFD 

MEI 

OLM 

BPT 

PWM 

RAP 

RDD 


Rochester,  MN  

Salem,  OR 

Santa  Maria,  CA 

Sioux  City,  lA  „^..._. 

Springfield,  IL  

Stockton,  CA 

Toledo,  OH „„... 

Waco,  TX  .•„.»_:;^JL 

Watertoo,  lA  ..:....; 

Wilkes-Barre,  PA 

Williamsport,  PA  ._ 

Wilmington,  DE  _. . 

Worcester,  MA  _. 

Yakima.  WA  „ 

D"  Level  Service  Airports: 

Alamosa,  CO 

Alpena.  Ml  

Astona.  OR 

Beckley,  WV 

Carilxju.  ME  

Concordia.  KS  

Concord,  NH  

Ely,  NV  

Havre.  MT  „..,.. 

Homer,  AK  ...*. 

Houghton  Lake.  Ml 

International  Falls,  MN  ... 

Kalispell.  MT 

Lander,  WY  

Norfolk,  NE 

Sault  Ste.  Marie.  Ml  

Scottsbluff.  NE  

Sheridan,  WY  

SL  Ctoud,  MN 


ALS 

APN 

AST 

BKW 

CAR 

CNK 

CON 

ELY 

HVR 

HOM 

HTL 

INL 

FCA 

LND 

OFK 

SSM 

BFF 

SHR 

STC 


Appendix  B  to  Part  946— Airport 
Tables — Continued 

Tupelo,  MS „....._^.„ . j  tup" 

Valentine.  NE  VTN 

Victona,  TX _. !  VCT 

Wichita.  Falls.  TX 1  SPS 

Williston,  ND ISN 

Winnemucca,  NV [  WMC 

•  Long-line  RVR  designated  site. 
(FR  Doc.  97-18913  Filed  7-ia-97:  8:45  am) 
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DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510,  520,  and  522 

Animal  Drugs,  Feeds,  and  Related 
Products 

AGENCY:  Food  and  Dr\ig  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  remove  those 
portions  reflecting  approval  of  one  new 
animal  drug  application  (NADA)  held 
by  Babineaux's  Veterinary  Products  for 
diethylcarbamazine  citrate  syrup,  and 
two  NADA's  held  by  Schein 
Pharmaceutical/Steris  Laboratories  for 
phenylbutazone  injection  and  oxytocin 
injection.  In  a  notice  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  FDA  is  withdrawing  approval 
of  these  NADA's  as  requested  by  their 
sponsors. 

EFFECTIVE  DATE:  July  31.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar.  Center  for 
Veterinary  Medicine  (HF\'-216),  Food 
and  Drug  Administration.  7500  Standish 
PI..  Rockville.  MD  20855.  301-594- 
1722. 

SUPPLEMENTARY  INFORMATION! 
Babineaux's  Veterinary  Products.  Inc.. 
6425  Airline  Hw^,.  Metairie.  LA  70003. 
is  the  sponsor  of  NADA  4&-147  for 
Dirocide  (diethylcarbamazine  citrate) 
Syrup.  Schein  Pharmaceutical,  Inc./ 
Steris  Laboratories,  Inc..  620  North  51st 
Ave.,  Phoenix.  AZ  85043-4705.  is  the 
sponsor  of  N.ADA  48-391  for 
phenylbutazone  injection,  and  NADA 
49-183  for  oxytocin  injection. 

The  sponsors  requested  withdrawal  of 
approval  of  the  NADA's  under  21  CFR 
514.115(d)  because  the  products  are  no 
longer  being  marketed. 

The  regulations  are  amended  in  21 
CFR  520.622b{a)(2),  522.1680(b).  and 
522.1720(b)(2)  to  remove  those  portions 
which  reflect  approval  of  these  NADA's. 
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Also,  with  the  withdrawal  of  approval 
of  NADA  46-147.  Babineaux's 
Veterinary  Products  is  no  longer  the 
sponsor  of  any  approved  NADA's. 
Therefore,  21  CFR  510.600(c)(1)  and  (2) 
are  amended  to  remove  entries  for  this 
firm. 

List  of  Subiects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  520 

Animal  drugs. 

21  CFR  Part  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  parts  510,  520,  and  522  are 
amended  as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  Sees.  201.  301.  301  502,  503, 
512.  701.  721  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (21  U.S.C.  321.  331.  351,  352, 
353,  360b,  371,  379e). 


f  510.800    [An 

2.  Section  510.600  Names,  addresses, 
and  drug  labeler  codes  of  sponsors  of 
approved  applications  is  amended  in 
paragraph  (c)(1)  by  removing  the  entry 
for  "Babineaux's  Veterinary  Products, 
Inc."  and  in  paragraph  (c)(2)  by 
removing  the  entry  for  "021188". 

PART  S20-ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

3.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Aathority:  Sees.  512  of  the  Federal  Food, 
Drug,  and  Cosmebc  Act  (21  U.S.C.  360b). 

§  520.622b    [Amended] 

4.  Section  520.622b 
Diethylcarbamazine  citrate  syrup  is 
amended  in  paragraph  (a)(2)  by 
removing  the  phrase  "Nos.  021188  and' 
and  adding  in  its  place  "No,". 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

5.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 


§522.1680    [Amended] 

6.  Section  522.1680  Oxytocin 
injection  is  amended  in  paragraph  (b)  by 
removing  the  ntunber  "000402". 

§522.1720    [Amended] 

7.  Section  522.1720  Phenylbutazone 
injection  is  amended  in  paragraph  (b)(2) 
by  removing  the  number  "000402". 

Dated:  July  17.  1997. 
Stephen  F.  Sondlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-19066  Filed  7-18-97;  8:45  am] 
BIUMQ  CODE  41«M>1-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  520 

Oral  Dosage  Form  New  Animal  Drugs; 
Enrofloxacin  Tablets 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Bayer 
Corp.,  Agriculture  Division,  Animal 
Health.  The  supplemental  NADA 
provides  for  revised  conditions  for  use 
(dose,  indications,  and  limitations)  of 
enrofloxacin  tablets  in  dogs  and  cats  for 
the  management  of  diseases  associated 
with  bacteria  susceptible  to 
enrofloxacin. 

EFFECTIVE  DATE:  July  21,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  M.  VVilmot,  Center  for  Veterinary 
Medicine  (HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Bayer 
Corp.,  Agricultiue  Division.  Animal 
Health,  P.O.  Box  390,  Shawnee  Mission, 
KS  66201,  filed  supplemental  NADA 
140-441  Baytril®  Tablets  (5.7,  22.7,  or 
68.0  milligrams  (mg)  enrofloxacin).  The 
supplemental  NADA  provides  for 
revised  conditions  for  use  of 
enrofloxacin  in  dogs  and  cats  for 
management  of  diseases  associated  with 
bacteria  susceptible  to  enrofloxacin  by 
administering  the  tablets  orally  at  a  rate 
of  5  to  20  mg  per  kilogram  (2.27  to  9.07 
mg/poimds)  of  body  weight  as  a  single 
daily  dose  or  divided  and  given  in  2 
equal  daily  doses  at  12  hour  intervals 
for  at  least  2  to  3  days  beyond  cessation 
of  clinical  signs,  to  a  maximum  of  30 
days.  The  supplemental  NADA  is 
approved  as  of  June  19, 1997,  and  the 


regulations  are  amended  in  §  520.812 
(21  CFR  520.812)  by  redesignating 
paragraph  (c)  as  paragraph  (d)  and  by 
reserving  new  paragraph  (c)  to  provide 
for  more  uniform  regulations  and  future 
expansion.  Newly  redesignated 
§  520.812(d)  is  revised  to  reflect  the 
approval.  The  basis  for  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e}(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  12420  Parklawn  Dr., 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
envirorunental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m..  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Part  520 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  520  is  amended  as  follows: 

PART  520— ORAL  DOSAGE  FORM 
NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  520  continues  to  read  as  follows: 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  520.812  is  amended  by 
redesignating  existing  paragraph  (c)  as 
paragraph  (d),  by  reserving  paragraph 
(c),  and  by  revising  newly  redesignated 
paragraph  (d)  to  read  as  follows: 

§520.812    Enrofloxacin  tablets. 

•        •        •        •        • 

(c)  [Reserved) 

(d)  Conditions  of  use.  (1)  Amount.  5 
to  20  milligrams  per  kilogram  (2.27  to 
9.07  milligrams  per  pound)  of  body 
weight. 

(2)  Indications  for  use.  Dogs  and  cats 
for  management  of  diseases  associated 
with  bacteria  susceptible  to 
enrofloxacin. 
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(3)  Limitations.  Administer  orally  as  a 
single  dose  or  divided  into  2  equal 
doses  at  12  hoiu  intervals,  daily. 
Administer  for  at  least  2  to  3  days 
beyond  cessation  of  clinical  symptoms, 
for  a  maximum  of  30  days.  Safety  in 
breeding  or  pregnant  cats  has  not  been 
established.  Federal  law  restricts  this 
drug  to  use  by  or  on  the  order  of  a 
licensed  veterinarian. 

Dated:  July  9.  1997. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-19125  Filed  7-18-97;  8:45  am) 
BILUNO  CODE  4160-01 -F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Enrofloxacin 
Solution 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application.  (NADA)  filed  by  Bayer 
Corp.,  Agriculture  Div.,  Animal  Health. 
The  supplemental  NADA  provides  for 
revised  indications  for  use  of 
enrofloxacin  injectable  solution  in  dogs 
for  the  management  of  diseases 
associated  with  bacteria  susceptible  to 
enrofloxacin. 

EFFECTIVE  DATE:  July  21,  1997. 
FOR  FURTHiR  INFORMATION  CONTACT: 
Linda  M.  Wilmot.  Center  for  Veterinary 
Medicine  {HFV-114),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-594-0614. 
SUPPLEMENTARY  INFORMATION:  Bayer 
Corp.,  Agricultiue  Div..  Animal  Health, 
P.O.  Box  390,  Shawnee  Mission,  KS 
66201,  filed  supplemental  NADA  140- 
913  Baytril  Injectable  Solution  (22.7 
milligrams  enrofloxacin  per  milliliter)  to 
provide  for  revised  indications  for  use 
of  enrofloxacin  for  dogs  for  management 
of  diseases  associated  with  bacteria 
susceptible  to  enrofloxacin.  The 
supplemental  NADA  is  approved  as  of 
June  19,  1997.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
siumnary. 

The  regulations  are  amended  in 
§  522.812  (21  CFR  522.812)  by 
redesignating  paragraph  (c)  as  p>aragraph 
(d)  and  by  reserving  paragraph  (c)  to 


provide  for  more  uniform  regulations 
and  future  expansion.  Newly 
redesignated  §  522.812(d)(2)  is  revised 
to  reflect  the  approval. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
{HFA-305),  Food  and  Drug 
Administration.  12420  Parklawn  Dr., 
nn.  1-23.  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  through 
Friday. 

The  agency  has  carefully  considered 
the  potential  environmental  effects  of 
this  action.  FDA  has  concluded  that  the 
action  will  not  have  a  significant  impact 
on  the  human  environment,  and  that  an 
environmental  impact  statement  is  not 
required.  The  agency's  finding  of  no 
significant  impact  and  the  evidence 
supporting  that  finding,  contained  in  an 
environmental  assessment,  may  be  seen 
in  the  Dockets  Management  Branch 
(address  above)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

List  of  Subjects  in  21  CFR  Port  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Ehngs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522-4MPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  ciUrtion  for  21  CFR 
part  522  continues  to  read  as  follows: 

Aathority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C.  360b). 

2.  Section  522.812  is  amended  by 
redesignating  existing  paragraph  (c)  as 
paragraph  (d),  by  reserving  paragraph 
(c),  and  by  revising  newly  redesignated 
paragraph  (d)(2)  to  read  as  follows: 

§522.812    Enrofloxacin  adutlon. 

*  *         •         •         • 

(c)  (Reserved) 

(d)  *  *  • 

(2)  Indications  for  use.  Dogs  for 
management  of  diseases  associated  with 
bacteria  susceptible  to  enrofloxacin. 

•  •        •        •        • 

Dated:  July  9, 1997, 
Stephen  F.  StuMUof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-19126  Filed  7-18-97;  8:45  am) 
BiLLMQ  COOE  41S0-ei-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Pan  524 

Ophthalmic  and  Topical  Dosage  Form 
New  Animal  Drugs;  Ivermectin 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc.  The  supplemental 
NADA  provides  for  topical  use  of 
ivermectin  for  control  of  infections  of 
gastrointestinal  roundworms  for  14  days 
following  use  on  cattle. 
EFFECTIVE  DATE:  July  21.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson.  Center  for  Veterinary 
Medicine  (HFV-135).  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-594-1643. 
SUPPLEMENTARY  INFORMATION:  Merck 
Research  Laboratories,  Division  of 
Merck  &  Co.,  Inc.,  P.O.  Box  2000. 
Rahway,  NJ  07065,  filed  supplemental 
NADA  140-841  that  provides  for  the  use 
of  Ivomec®  pour-on  (5  milligrams  of 
ivermectin  per  milliliter)  for  cattle  to 
control  infections  of  gastrointestinal 
roundworms  Ostertagia  ostertagi, 
Oesophagostomum  radiatum. 
Haemonchus  placei.  Trichostrongylus 
axei,  Cooperia  punctata,  and  C. 
oncophora  for  14  days  after  treatment. 
The  supplemental  NADA  is  approved  as 
of  Jime  5,  1997,  and  the  regulations  are 
amended  in  21  CFR  524.1193(d)(2)  to 
reflect  the  approval.  The  basis  of 
approval  is  discussed  in  the  freedom  of 
information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii).  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  12420  Parklawn  Dr.. 
rm.  1-23,  Rockville,  MD  20857,  between 
9  a.m.  and  4  p.m.,  Monday  throtigh 
Friday. 

Under  secUon  512(c)(2){F){iii)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  360b{c){2){F){iii)).  this 
supplemental  approval  for  food- 
producing  animals  qualifies  for  3  years 
of  marketing  exclusivity  beginning  June 
5, 1997.  because  the  supplement 
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contains  substantial  evidence  of 
effectiveness  of  the  drug  involved,  any 
studies  of  animal  safety  or,  in  the  case 
of  food-producing  animals,  human  food 
safety  studies  (other  than 
bioequivalence  or  residue  studies) 
required  for  approval  of  the  supplement 
and  conducted  or  sponsored  by  the 
applicant.  Exclusivity  applies  only  to 
the  additional  indications. 

The  agency  has  determined  under  21 
CFR  25.24(d)(l)(i)  that  this  action  is  of 
a  type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

List  of  Subjects  in  21  CFR  Part  524 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  524  is  amended  as  follows: 

PART  524— OPHTHALMIC  AND 
TOPICAL  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  524  continues  to  read  as  follows; 

Authority:  Sec.  512  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C  360b). 

§524.1193    [Amended] 

2.  Section  524.1193  Ivermectin  pour- 
on  is  amended  by  adding  to  the  end  of 
paragraph  (d)(2)  the  sentence  "It  is  also 
used  to  control  infections  of 
gastrointestinal  roundworms  O. 
ostertagi.  O.  radiatum,  H.  placet,  T. 
axei.  Cooperia  punctata,  and  C. 
oncophora  for  14  days  after  treatment." 

Dated;  July  8.  1997. 
Stephen  F.  Sandiof. 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  97-19124  Filed  7-18-97;  8:45  am] 

BIUJNQ  COOC  4iaO-01-F 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD05-«7-013] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Isle  of  Wight  Bay,  Ocean  City, 
Maryland 

agency:  Coast  Guard,  DOT. 
action:  Final  rule. 


SUMMARY:  At  the  request  of  the 
Maryland  Department  of  Transportation 
(MDOT),  the  Coast  Guard  is  changing 
the  regulations  that  govern  the  operation 
of  the  Route  50  drawbridge  across  Isle 
of  Wight  Bay,  mile  0.5,  located  in  Ocean 
City,  Maryland,  by  requiring  restricted 
drawbridge  openings  for  all  vessels  each 
Saturday  between  May  25  through 
September  15,  between  the  hours  of  1 
p.m.  to  5  p.m.  During  these  times,  the 
bridge  need  open  only  on  the  hour,  and 
must  remain  in  the  open  position  until 
all  waiting  vessels  pass.  All  other 
provisions  of  the  existing  regulation  for 
the  Route  50  bridge  remain  the  same. 
This  final  rule  will  help  reduce  motor 
vehicle  traffic  delays  and  congestion 
related  to  summer  traffic  entering  and 
exiting  the  town  of  Ocean  City,  while 
siill  providing  for  the  reasonable  needs 
of  navigation.  — 

EFFECTIVE  DATE:  This  rule  is  effective  on 
July  18,  1997. 

ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  preamble 
are  available  for  inspection  and  copying 
at  the  Office  of  the  Commander  (Aowb), 
USCG  Atlantic  Area,  Federal  Building, 
4th  Floor,  431  Crawford  Street, 
Portsmouth,  Virginia  23704-5004, 
between  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (757)  398- 
6222. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ann  B.  Deaton,  Bridge  Administrator, 
USCG  AtlanUc  Area,  at  (757)  398-6222. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  April  21, 1997,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  entitled  Drawbridge 
Operation  Regulations;  Isle  of  Wright 
Bay,  Ocean  City,  Maryland  in  the 
Federal  Register  (62  FR  19245).  The 
comment  period  ended  June  20, 1997. 
The  Coast  Guard  received  no  comments 
on  the  proposed  rulemaking.  No  public 
hearing  was  requested,  add  none  was 
held. 

Background  and  Purpose 

The  drawbridge  across  Isle  of  Wight 
Bay,  mile  0.5  Ocean  City,  Maryland,  is 
currently  required  to  open  on  signal, 
except  that,  from  October  1  through 
April  30  from  6  p.m.  to  6  a.m.,  the  draw 
shall  open  if  at  least  three  hours  notice 
is  given  and,  from  may  25  through 
September  15  firom  9:25  a.m.  to  9:55 
p.m.  the  draw  shall  open  at  25  minutes 
and  55  minutes  after  the  hour  for  a 
maximiim  of  5  minutes  to  permit 
accumulated  vessels  to  pass. 

The  Maryland  Department  of 
Transportation's  (\ff)OT)  original 


request  to  change  the  existing  regulation 
was  based  on  a  large  number  of 
vacationers  traveling  to  and  from  Ocean 
City  on  Saturday  afternoons  during  the 
tourist  season  (summer  months). 
Vacationers  check  in  and  out  of  hotels 
on  Ocean  City  Island  every  Saturday 
afternoon  of  the  season.  This  creates  a 
traffic  surge  of  vehicles  entering  and 
exiting  the  island  with  only  two 
highway  bridges  (Route  50  and  Route 
90)  available  for  access.  The  Route  90 
bridge  is  a  fixed -span  structure,  and  the 
Route  50  bridge  is  a  drawbridge.  Over 
350  charter  boats  regularly  pass  through 
the  Route  50  drawbridge.  This  produces 
a  dilemma  to  both  waterway  users  and 
vehicular  traffic  trying  to  access  the 
same  drawbridge.  MDOT  requested 
hourly  openings  on  Saturday  afternoons 
as  opposed  to  the  current  half-hourly 
openings,  in  order  to  help  reduce 
vehicular  traffic  congestion  on  U.S.  50 
and  thereby  improve  highway  safety. 
MDOT  requested  a  change  in  the 
operating  schedule  to  reduce  the 
number  of  times  the  bridge  must  open 
on  signal.  The  new  schedule  would 
restrict  drawbridge  openings  for  all 
vessels  every  Saturday  between  May  25 
through  September  15,  between  the 
hours  of  1  p.m.  to  5  p.m.  During  these 
times,  the  bridge  need  open  only  on  the 
hour,  and  must  remain  in  the  open 
position  until  all  waiting  vessels  pass. 
The  Coast  Guard  tested  this  change 
through  a  temporary  deviation,  which 
modified  the  opening  schedule  from 
July  13  through  August  31,  1996.  The 
test  was  intended  to  determine  whether 
the  Coast  Guard  should  change  the 
regulation  to  better  balance  the  needs  of 
both  waterway  users  and  vehicular 
traffic.  Following  the  test,  no  comments 
were  received.  The  Coast  Guard 
contacted  MDOT,  the  local  Police 
IDepartment  and  the  US  50  bridge 
tenders.  Based  on  their  information  the 
test  did  not  create  any  undue  hardships 
for  waterway  users,  yet  the  hourly 
closures  su^tantially  improved 
highway  conditions. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  on  the  proposed  rulemaking. 
Therefore,  the  proposed  rule  is  being 
implemented  without  change. 

Good  Cause  Statement 

This  final  rule  is  effective  in  less  than 
30  days  because  it  is  contrary  to  the 
public  interest  to  delay  the  effective 
date.  Immediate  action  is  required  to 
alleviate  the  overwhelming  traffic 
congestion  caused  by  tourists  who  are 
prevented  firom  entering  and  exiting 
Ocean  Qty,  Maryland  while  the  Route 
50  drawbridge  is  in  the  open  position. 
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Because  Ocean  City  is  in  the  height  of 
the  tourist  season  and  because  no 
comments  were  received  about  the 
bridge  schedule  change,  good  cause 
exists  to  make  the  final  rule  effective 
upon  publication. 

Regulatory  Evaluation 

This  regulation  is  not  a  significant 
regulatory  action  under  Section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)3  of  that 
order.  It  has  been  exempted  &x)m  review 
by  the  Office  of  Management  and 
Budget  under  that  order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979).  The  Coast  Guard 
expects  the  economic  impact  of  this 
final  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  U.S.  Coast 
Guard  considered  whether  this  rule 
would  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  included 
independently  owned  and  operated 
small  businesses  that  are  not  dominant 
in  their  field  and  that  otherwise  qualify 
as  "small  business  concerns"  under 
section  3  of  the  Small  Business  Act  (15 
U.S.C.  632).  Because  it  expects  the 
impact  of  this  final  rule  to  be  minimal 
on  the  maritime  industry,  the  Coast 
Guard  certifies  under  section  605(b)  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.)  that  the  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.) 

Federalism 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
12612,  and  it  has  been  determined  that 
this  regulation  does  not  raise  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  final  rule 
and  concluded  that  under  section 
2.B.2.e.(32)(e)  of  Commandant 
Instruction  M16475.1B  (as  amended  by 
59  FR  38654,  29  July  1994),  this  final 


rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  Categorical  Exclusion  Determination 
statement  has  been  prepared  and  placed 
in  the  rulemaking  docket. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges.  » 

Regulations 

In  consideration  of  the  foregoing,  the 
Coast  Guard  is  amending  part  1 1 7  of 
title  33,  Code  of  Federal  Regulations,  as 
follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  as  follows 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L  102-587,  106 
Stat.  5039. 

2.  Section  117.559  is  revised  to  read 
as  follows; 

§117.559    l*ie  of  Wight  Bay 

The  draw  of  the  US50  bridge,  mile 
0.5,  at  Ocean  City,  shall  open  on  signal; 
except  that,  from  October  1  through 
April  30  from  6  p.m.  to  6  a.m..  the  draw 
shall  open  if  at  least  three  hours  notice 
is  given  and  from  May  25  through 
September  15  from  9:25  a.m.  to  9:55 
p.m.  the  draw  shall  open  at  25  minutes 
after  and  55  minutes  after  the  hour  for 
a  maximum  of  five  minutes  to  let 
accumulated  vessels  pass,  except  that, 
on  Sattirdays  from  1  p.m.  to  5  p.m.,  the 
draw  shall  open  on  the  hour  for  all 
waiting  vessels  and  shall  remain  in  the 
open  position  until  all  waiting  vessels 
pass. 

Dated:  July  14, 1997. 
Roger  T.  Ru£e,  Jr., 

Vice  Admiral,  U.S.  Coast  Guard.  Commander. 

Fifth  Coast  Guard  District. 

[FR  Doc.  97-19224  Filed  7-18-97;  8:45  ami 

BILLING  CODE  4910-14-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52    ' 

[TNI  59-1 -8704(b);  TNI  74-1 -9726(b); 
TNI  75-1 -«725(b);  FRL-5859-5J 

Approval  of  Source  Specific  Revisions 
to  the  Tennessee  SIP  Regarding 
Volatile  Organic  Compounds 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  In  this  document,  EPA  is 
taking  action  on  three  source  specific 


revisions  to  the  Tennessee  State 
Implementation  Plan  (SIP)  which 
establish  reasonably  available  control 
technology  requirements  (RACT)  for  the 
control  of  volatile  organic  compound 
(VOC)  emissions  from  certain  operations 
at  Brunswick  Marine  Corporation, 
Outboard  Marine  Corporation,  and 
Essex  Group  Incorporated.  EPA  is 
approving  the  operating  permits  for 
these  sources  into  the  SIP  with  the 
exception  of  the  portion  of  one  permit 
which  allows  the  Tennessee  Technical 
Secretary  to  determine  RACT  which  is 
being  disapproved.  These  permits  were 
issued  consistent  with  the  alternate 
control  plans  which  established  RACT 
requirements  in  accordance  with  the 
provisions  of  the  Tennessee  SIP  for 
developing  VOC  emission  control 
requirements  for  major  sources  for 
which  there  is  no  regulation  or  guidance 
for  determining  RACT. 
DATES:  This  action  is  effective 
September  19,  1997,  unless  adverse  or 
critical  comments  are  received  by 
August  20,  1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register 
ACX)RESSES:  Written  comments  on  this 
action  should  be  addressed  to  William 
Denman  at  the  Environmental 
Protection  Agency,  Region  4  Air 
Plaiming  Branch,  61  Forsyth  Street.  SW, 
Atlanta,  Georgia  30303.  Copies  of 
documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  files 
TN159-01-9704,  TNl 74-01-9726.  and 
TNI  75-01-9726.  The  Region  4  office 
may  have  additional  background     , 
documents  not  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington.  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch.  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303.  William  Denman,  404/562- 
9030. 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  L  &  C  Annex,  9th 
Floor,  401  Church  Street,  Nashville, 
Tennessee  37243-1531. 
FOR  FURTHER  INFORMATtON  CONTACT: 
William  Denman  at  404/562-9030. 
SUPPUEMENTARY  INFORMATION:  On 
December  20,  1995.  Tennessee 
submitted  a  permit  for  Brunswick 
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Marine  Corporation  (p)ermit  number 
743652P),  and  on  June  3,  1996. 
Tennessee  submitted  permits  for 
Outboard  Marine  Corporation  (permit 
number  039845P  &  044881P),  and  Essex 
Group  Incorporated  (permits  numbers 
045011P.  045012P,  ft  045013P).  These 
operating  permits  were  submitted  to 
EPA  for  the  purpose  of  establishing 
RACT  requirements  for  certain  V(X; 
emitting  operations  at  these  facilities. 
These  permits  contain  source  specific 
RACT  requirements  which  were 
established  in  accordance  with 
Tennessee  rule  1200-3-1&-.79  "Other 
Facilities  that  Emit  Volatile  Organic 
Compounds  ( VOC's)  of  One  Hundred 
Tons  Per  Year."  This  rule  contains 
presumptive  RACT  requirements  for 
major  sources  not  subject  to  an  EPA 
control  technique  guideline  (CTG). 
These  requirements  include  meeting 
presumptive  RACT  emission  limits  for 
certain  operations,  installation  and 
operation  of  an  emission  capture  system 
which  achieves  90  percent  capture, 
certification  of  compliance, 
maintenance  of  records,  and  self 
reporting  of  exceedances.  However,  if 
the  implementation  of  the  presumptive 
RACT  measures  listed  in  the  rule  are 
determined  to  be  either  technically  or 
economically  infeasible  this  rule 
provides  for  the  development  of  an 
alternate  control  plan.  This  alternative 
control  plan  must  be  approved  into  the 
SIP.  For  an  alternate  control  plan  to  be 
approved  into  the  SIP.  the  State  must 
provide  a  demonstration  that  the 
presumptive  RACT  measures  contained 
in  rule  1200-3-1 8-.  79  are  either 
technically  or  economically  infeasible 
for  their  application.  The  State  provided 
to  EPA  a  comprehensive  demonstration 
that  if  was  either  technically  or 
economically  infeasible  to  implement 
the  presumptive  RACT  requirements 
contained  in  rule  1200-3-18-79  for 
certain  sources  at  these  three  facilities. 
These  demonstrations  are  part  of  the 
RACT  determinations  and  are  contained 
in  the  technical  support  document 
developed  for  this  action.  The 
demonstrations  contain  a  comparison  of 
control  measures  used  at  similar 
facilities  and  other  potential  RACT 
measures.  Some  alternatives 
investigated  were  technically  infeasible 
and  some  were  determined  to  he 
economically  infeasible.  For  the 
fiberglass  boat  manufacturers  the  RACT 
determination  is  equivalent  to  the  South 
Coast  Air  Quality  Management  District 
of  California's  production  rule  1162. 
VOC  reductions  will  be  obtained 
through  a  combination  of  process 
modifications  and  material 
substitutions.  For  the  lubricant 


application  operation  at  the  Essex 
Group  facility,  RACT  was  determined  to 
be  good  housekeeping  practices  to 
reduce  fugitive  emissions,  use  of  non- 
VOC  dri-lubes  as  permitted  by 
customers,  and  application  of  dri-lube 
through  a  proprietary  wick  process.  EPA 
has  determined  that  these 
demonstrations  adequately  proved  that 
other  RACT  measures  are  infeasible  and 
that  the  RACT  measures  established  for 
these  operations  meet  the  Agency's 
requirements  for  alternative  RACT.  The 
specific  RACT  measures  which  were 
developed  for  certain  sources  at  these 
three  facilities  are  described  below. 

I.  Brunswick  Marine  Corporation 
Source  Specific  RACT  Requirements 

On  April  13, 1994.  the  Termessee  Air 
Pollution  Control  Board  approved  an 
alternate  control  plan  which  established 
RACT  requirements  for  certain  VOC 
emitting  operations  at  the  Brunswick 
Marine  Corporation  facility  located  in 
Murfreesboro,  Tennessee.  On  February 
21, 1996,  Tennessee  issued  operating 
permit  number  743652P  to  Brunswick 
Marine  containing  the  RACT 
reqiiirements  discussed  above.  EPA  is 
approving  this  permit  into  the  SIP  with 
the  exception  of  the  phrase  "unless 
alternative  factors  can  be  established 
empirically  and  are  approved  by  the 
Technical  Secretary"  contained  in 
permit  condition  #18(1  )(f)  which  is 
being  disapproved.  The  following  RACT 
requirements  were  established  in  the 
operating  permit  for  certain  VOC 
emitting  operations  at  Brunswick 
Marine  facility. 

1.  Decks  and  Hulls  Production: 

a.  In  the  laminating  process  of  the 
decks  only  non-atomizing  techniques 
shall  be  used.  These  techniques  include 
the  use  of  airless  or  air-assisted  airless 
spray  guns,  which  include  wet  out  and 
"chopper"  guns,  and  techniques  such  as 
use  of  pressure  fed  rollers. 

b.  Airless  or  air-assisted  airless 
spraying  equipment  shall  be  utilized 
where  possible  during  the  gelcoat 
application.  This  equipment  was 
installed  and  utilized  for  pigmented  and 
clear  gelcoats  by  January  1, 1995. 
However,  during  the  application  of 
polyfiake  gelcoats,  air-atomized 
techniques  may  be  used. 

c.  In  the  laminating  process  of  hulls, 
the  dry  glass  reinforcement  shall  be 
placed  into  the  molds  by  hand  and 
catalyzed  resin  shall  be  applied  to  the 
dry  glass  using  non-atomizing 
techniques  such  as  pressure  fed  rollers, 
wet  out  and  "chopper"  guns  or  bucket 
and  brush  techniques. 

d.  Mix  gelcoats  contain  VOC's 
including  styrene.  MEKP  and  MMA. 
The  MEKP  content  of  gelcoat  shall  not 


exceed  2  percent  by  weight  under 
normal  operating  conditions.  A 
maximum  of  2.5  percent  MEKP  may  be 
used  when  necessary  due  to  cold 
weather  conditions. 

e.  The  styrene  content  of  lamination 
resins  shall  not  exceed  37  percent  by 
weight.  The  styrene  content  of  gelcoat 
shall  not  exceed  48  percent  by  weight. 
The  methyl  methacrylate  (MMA) 
content  of  gelcoat  shall  not  exceed  10 
percent  by  weight. 

f.  Emissions  of  styrene  may  be 
determined  quantitatively  by  using  the 
factors  18  percent  by  weight  for  spray 
operations  and  10  percent  weight  for 
hand  lay  up  operations. 

g.  The  styrene  content  of  the  gelcoat 
used  for  tooling  purposes  shall  not 
exceed  50  percent  by  weight,  and  shall 
be  utilized  only  during  the  construction 
and  repair  of  molds. 

2.  Carpet  Adhesive  Application: 
Adhesives  containing  solvents  which 
are  ozone  depleting  chemicals  are  being 
phased  out  of  this  operation  because  of 
the  adverse  environmental  effect  of 
release  of  these  chemicals  to  the 
atmosphere.  Adhesives  containing 
volatile  organic  compounds  (VOC)  are 
currently  the  only  known  technically 
feasible  materials,  other  than  adhesives  . 
containing  ozone  depleting  chemicals  as 
solvents,  that  can  be  used  for  this 
operation.  Therefore,  adhesives 
containing  VOC  may  be  used  in  this 
operation.  The  allowable  VOC  content 
of  adhesives  used  in  this  operation  shall 
be  4.4  lbs  VOC/gallon  with  a  maximum 
usage  rate  of  313  gallons/month. 

3.  Miscellaneous:  Total  volatile 
organic  compound  (VOC)  emissions 
from  other  VOC  emitting  operations 
which  are  subject  to  Rule  1200-3-18- 
.79  shall  not  be  in  excess  of  3  percent 
of  the  total  VOC  emitted  from  all 
operations  subject  to  this  rule. 
Compliance  with  this  requirement  shall 
be  on  a  calendar  month  basis. 

n.  Outboard  Marine  Corporation 
Source  Specific  RACT  Requirements 

On  April  13,  1994,  the  Tennessee  Air 
Pollution  Control  Board  approved  an 
alternate  control  plan  which  established 
RACT  requirements  for  certain  VOC 
emitting  operations  at  the  Outboard 
Marine  Corporation's  boat 
manufactiuing  focility  located  in 
Murfreesboro,  Tennessee.  On  July  27, 
1995,  and  May  31.  1996,  Tennessee 
issued  two  operating  permits  (permit 
number  039845P  ft  044881P)  to 
Outboard  Marine  containing  the  RACT 
requirements  for  certain  sources.  EPA  is 
approving  these  operating  permits  into 
the  SIP  for  the  purpose  of  establishing 
federally  enforceable  RACT  measures. 
The  RACT  requirements  contained  in 
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the  operating  permit  which  were 
established  for  certain  VOC  emitting 
operations  at  Bnmswick  Marine  are  as 
follows. 

1.  Decks  and  Hulls  Production: 

a.  In  the  laminating  process  of  decks 
larger  than  21  feet  in  length,  only  non- 
atomizing  resin  application  techniques 
such  as  a  flow  coater  or  pressure  feed 
roller  shall  be  used  to  apply  the 
catalyzed  resin  to  wet  the  glass  fibers 
and  mold  surfaces.  In  the  laminating 
process  of  decks  smaller  than  21  feet  in 
length,  techniques  such  as  airless  or  air- 
assisted  airless  spray  guns,  which 
include  wet  out  and  "chopper"  guns, 
and  pressing  fed  rollers  and  flow  coaters 
shall  be  used. 

b.  Only  airless  or  air-assisted  airless 
spraying  equipment  shall  be  used  for 
pigmented  gelcoat  application. 

c.  In  the  laminating  process  of  hulls, 
the  dry  glass  reinforcement  shall  be 
placed  into  the  molds  by  hand  and 
catalyzed  resin  shall  be  applied  to  the 
dry  glass  using  non-atomizing  resin 
application  techniques  such  as  a  flow 
coater  or  pressine  fed  roller. 

d.  Mixed  gelcoat  may  contain  the 
VOC's  styrene,  methyl  methacrylate 
(MMA)  and  MEKP.  The  MEKP  content 
of  gelcoat  shall  not  exceed  2  percent  by 
weight  under  normal  operating 
conditions.  A  maximum  of  2.5  percent 
MEKP  may  be  used  when  necessary  due 
to  cold  weather  conditions. 

e.  The  styrene  content  of  lamination 
resins  shall  not  exceed  35  percent  by 
weight  The  combined  styrene  and 
MMA  content  of  pigmented  gelcoat 
shall  not  exceed  47  percent  by  weight 
and  of  the  metal  flake  clear  gelcoat  53 
percent  by  weight. 

f.  Emissions  of  styrene  shall  be 
calculated  based  on  18  percent  by 
weight  for  atomized  spray  operations 
and  10  percent  weight  for  hand  lay  up 
operations. 

g.  For  tooling  purposes  only  the 
styrene  content  of  gelcoat  and  resin 
shall  not  exceed  50  percent  by  weight, 
and  shall  be  used  only  for  the  purpose 
of  building  and  repairing  molds. 

h.  Tooling  gelcoat  shall  be  used  only 
for  the  purpose  of  building  and 
repairing  molds. 

2.  Carpet  Adhesive  Application:  The 
VOC's  emitted  from  this  soiure  shall  not 
exceed  1.2  poimds  per  gallon  of  glue 
applied.  Glue  usage  at  this  source  shall 
not  exceed  240  gallons  per  day. 

3.  Miscellaneous:  Total  VOC 
emissions  from  other  VOC  emitting 
operations  which  are  subject  to  Rule 
1200-3-1 8-.  79  shall  not  be  in  excess  of 
3  percent  of  the  total  VOC  emitted  from 
all  operations  subject  to  this  rule. 
Compliance  with  this  requirement  shall 
be  on  a  calendar  month  basis. 


m.  Essex  Group  Inc.  Source  Specific 
RACT  Requirements 

On  April  13, 1994,  the  Tennessee  Air 
Pollution  Control  Board  approved  an 
alternate  control  plan  which  established 
RACT  requirements  for  VOC  emission 
control  on  the  lubricant  application  to 
enameled  wire  at  Essex  Group, 
Incorporated 's  Franklin,  Tennessee, 
Magnet  Wire  coating  facility.  On  May 
31,  1996,  Teimessee  issued  ttfree 
operating  permits  (permit  number 
045011P,  045012P  ft  045013P)  to  Essex 
Group  containing  the  RACT 
requirements  for  its  magnet  wire  coating 
processes.  In  addition  to  providing  for 
RACT  requirements  pursuant  to  the 
Tennessee  regulation  for  the  coating  of 
magnet  wire,  the  permits  also  contain 
source  specific  RACT  requirements  for 
the  lubrication  application  process.  EPA 
is  approving  these  operating  permits 
into  the  SIP  for  the  purpose  of 
establishing  federally  enforceable  RACT 
measures  for  the  lubrication  application 
process.  The  specific  RACT 
requirements  contained  in  the  operating 
permit  to  control  VOC  emissions  from 
the  lubrication  application  process  are 
as  follows. 

1.  Lubricant  shall  be  apphed  by -wick 
applicator  only. 

2.  The  VOC  content  of  the  lubricant 
shall  not  exceed  5.87  poimds  per  gallon, 
as  applied  and  excluding  water  and 
exempt  compounds. 

3.  In  addition  to  satisfying  the 
requirements  of  paragraphs  1200-3-18- 
.03  (1)  and  (3)  of  the  Tennessee  Air 
Pollution  Control  Regulations,  records 
shall  be  maintained  of  the  quantify  of 
lubricant  used  per  calendar  month.  Each 
record  shall  be  kept  for  at  least  3  years 
after  the  date  the  record  is  created,  and 
shall  be  made  available  to  the  Technical 
Secretary  upon  request. 

4.  By  March  31  of  each  year,  a  report 
shall  be  submitted  to  the  Technical 
Secretary  of  results  of  research  and 
development  in  reducing  VOC 
emissions  from  the  lubricant  application 
operation  (such  as  by  reformulation  of 
the  lubricant,  improvement  in 
application  efficiency,  process  changes 
to  reduce  or  eliminate  the  need  for 
lubricant  application,  and  installation  of 
emission  control  systems],  and  of 
reductions  achieved  by  implementation 
of  new  emission  reduction  methods. 

Final  Action 

The  EPA  is  approving  these  revisions 
to  the  Tennessee  SIP  with  the  exception 
of  the  phrase  "unless  alternative  factors 
can  be  established  empirically  and  are 
approved  by  the  Technical  Secretary" 
contained  in  condition  niunber  18  of 
permit  number  743652P  which  is  being 


disapproved  as  discussed  in  the 
supplementary  section  of  this 
document.  The  EPA  is  publishing  this 
action  without  prior  proposal  because 
the  Agency  views  this  as  a 
noncontroversial  amendment  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  dociunent  in  this 
Federal  Register  publication,  the  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective 
September  19,  1997  unless,  by  August 
20,  1997,  adverse  or  critical  comments 
are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  dociunent  that  will 
withdraw  the  firal  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  conmienting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  September  19,  1997. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  J 2866 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibilify  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I,  pmrt  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
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not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SEPs  on  Such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976):  42  U.S.C. 
7410(a)(2)  and  7410(k)(3). 

The  portion  disapproved  only  affects 
one  source,  Brunswick  Marine 
Corporation.  Therefore,  it  does  not  have 
a  significant  impact  on  a  substantial 
number  of  small  entities.  Furthermore, 
as  explained  in  this  document,  the 
portion  of  the  request  disapproved  does 
not  meet  the  requirements  of  the  CAA 
and  EPA  cannot  approve  the  request. 
Therefore,  EPA  has  no  option  but  to 
disapprove  this  portion  of  the  submittal. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  bibal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of  , 


Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  ^titions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  19, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  July  3, 1997.  , 

Michael  V.  Peyton, 
Acting  Regional  Administrator. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401-7871q. 

Subpart  RR — Tennessee 

2.  Section  52.2220,  is  amended  by 
adding  paragraph  (c)(156)  to  read  as 

follows: 

§52.2220    IdentmcatkNi  of  plan. 

(0  •  •  * 

(156)  Addition  of  six  operating 
permits  containing  source  specific  VOC 
RACT  requirements  for  certain  VOC 
sources  at  Brunswick  Marine 
Corporation,  Outboard  Marine 
Corporation,  and  Essex  Group 
Incorporated  submitted  by  the 
Tennessee  Department  of  Environment 
and  Conservation  on  December  20,  1995 
and  June  3,  1996. 

(i)  Incorporation  by  reference. 

(A)  Marine  Group  Brunswick 
Corporation  operating  permit  number 
743652P  issued  February  21.  1996, 
(conditions  number  2,  3,  and  18). 


(B)  Stratos  Boat  Incorporated,  D.B.A. 
Javelin  Boats  operating  permit  number 
039845P  issued  on  July  27,  1995, 
(conditions  number  2  and  3),  and  permit 
number  044881P  issued  on  May  31, 
1996,  (conditions  number  2,  9,  and  10). 

(C)  Essex  Group  Incorporated 
operating  permit  numbers  04501  IP, 
(conditions  5, 10,  13,  and  15),  045012P, 
(conditions  5, 10,  13,  and  15)  and 
045013P,  (conditions  5  and  16)  issued 
on  May  31.  1996. 

(ii)  Other  material.  None. 

[PR  Doc.  97-19084  Filed  7-ia-97;  8:45  ami 
sauNO  cooc  eaao-eo-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA04O-6017  &  VA00»-5017;  FRL-5844-5] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  Virginia: 
Approval  of  Group  ill  SIP  and  Coke 
Oven  Rules  for  Particulate  Matter 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  two  State 
Implementation  Plan  (SIP)  revisions 
submitted  by  the  Commonwealth  of 
Virginia.  Approval  of  Virginia's  Group 
ni  SIP  establishes  an  ambient  air  quality 
standard  for  particulate  matter  smaller 
than  10  micrometers  in  diameter  (PM- 
10):  provides  regulatory  definitions  for 
"particulate  matter."  "particulate  matter 
emissions,"  "PMIO,"  "PMlO 
emissions,"  and  "total  suspended 
particulate  matter"  (TSP);  and  modifies 
rules  regarding  air  pollution  episodes  to 
include  PM-10  as  well  as  TSP  action 
levels.  Approval  of  the  coke  oven 
provisions  provides  for  limits  on  mass 
emissions,  opacity,  and  fugitive  dust 
from  nonrecovery  coke  works.  This 
action  is  a  result  of  existing  particulate 
matter  planning  requirements  and  is  not 
related  to  current  EPA  rulemaking 
regarding  proposed  revisions  to 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter.  There 
are  no  PM-10  nonattainment  areas  in 
the  Commonwealth  of  Virginia.  This 
action  is  being  taken  under  section  110 
of  the  Clean  Air  Act 
DATES:  This  action  is  effective 
September  19, 1997  unless  within 
August  20,  1997.  adverse  or  critical 
comments  are  received.  If  the  effective 
date  is  delayed,  timely  notice  will  be 
published  in  the  Federal  Register. 

ADDRESSES:  Comments  may  be  mailed  to 
Makeba  A.  Morris,  Chief,  Technical 
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Assessment  Section,  Mailcode  3AT22. 
U.S.  Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building. 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107:  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street,  SW,  Washington,  DC  20460: 
and  the  Virginia  Department  of 
Envirorunental  Quality,  629  East  Main 
Street,  Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Casey,  (215)  566-2194,  at  the 
EPA  Region  III  address  above  (Mailcode 
3AT22)  or  via  e-mail  at 
casey.thomas@epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  EPA  Region  III  address 
above. 

SUPPLEMENTARY  INFORMATION: 

L  Group  HI  PM-10  Provisions 

On  July  1,  1987,  EPA  promulgated 
National  Ambient  Air  Quality  Standards 
(NAAQS)  for  PM-10  (52  FR  24634). 
These  standards  replaced  those 
promulgated  for  total  suspended 
particulate  (TSP)  in  1971.  On  that  day, 
EPA  also  promulgated,  in  40  CFR  parts 
51  and  52,  and  elsewhere,  policies  and 
regulations  by  which  it  would 
implement  the  PM-10  NAAQS. 

Recognizing  that  it  would  be 
unreasonable  to  require  full  attainment 
demonstrations  in  all  areas,  EPA 
classified  areas  of  the  country  in  groups 
based  on  the  probability  that  each  area 
would  maintain  the  new  PM-10 
standard.  State  planning  requirements 
were  different  for  each  group 
classification,  but  all  states  were 
required  to  fulfill  the  Group  III 
requirements,  which  included:  the 
adoption  of  ambient  air  quality 
standards  for  PM-10;  the  adoption  of 
the  definition  for  PM-10  emissions;  the 
adoption  of  the  reference  method  for  the 
measurement  of  PM-10  in  ambient  air; 
the  inclusion  of  PM-10  values  in  the 
episode  plan;  and  the  revision  of  PSD 
permitting  rules  to  include  PM-10  in 
the  definitions  of  major  source  or 
facility,  major  modification,  and 
significant  air  quality  impact. 

On  June  15,  1989,  the  Commonwealth 
of  Virginia  submitted  to  EPA  a  SIP  to 
satisfy  the  Group  ni  PM-10 
requirements  described  above.  Although 
the  submittal  pre-dates  the  ciurent  40 
CFR  part  51  Appendix  V  criteria  for 


submittal  completeness,  the  submittal 
was  consistent  with  the  Act's 
procedural  requirements  for  developing 
implementation  plans  and  plan 
revisions  for  submission  to  EPA. 

The  plan  revisions  include  ambient 
air  quality  standards  (§  120-03-06); 
regulatory  definitions  for  "particulate 
matter,"  "particulate  matter  emissions," 
"PMIO,"  "PMIO  emissions,"  and  "total 
suspended  particulate  matter"  (§120- 
01-02);  revisions  to  rules  regarding  air 
pollution  episodes  to  include  PM-10  as 
well  as  TSP  (§  120-07-04);  and 
revisions  to  permitting  rules  to  provide 
for  the  review  of  applications  with 
respect  to  PM-10  (§  120-06-02). 
Virginia's  rules  do  not  include  a 
monitoring  method  for  PM-10  because 
rules  they  directly  reference  the  EPA 
method.  Similarly,  Virginia  submitted 
PSD-related  provisions  for  informational 
purposes  only.  Virginia  has  been 
delegated  the  authority  to  implement 
the  federal.  Part  51  PSD  program.' 
Therefore,  there  is  no  need  for  Virginia 
to  revise  its  SIP  to  meet  any  PSD-related 
requirement.  2 

n.  Coke  Oven  ProTisions 

On  September  6, 1979,  the 
Commonwealth  of  Virginia  submitted  to 
EPA,  among  other  things,  revisions  to 
Rule  4-9,  "Emission  Standards  for  Coke 
Ovens."  These  revisions  to  Rule  4-9 
described  this  rule's  applicability  to 
horizontal  slot  and  slot-flue  non- 
recovery  coke  ovens  (4.90);  defined 
charging,  coking,  pushing,  and 
quenching  (4.91);  and  provided  mass 
emissions  limits  for  coking,  charging, 
and  pushing;  established  imit-wide 
visible  emission  limits,  and  a  "state-of- 
the-art  engineering  design"  requirement 
for  quench  towers  at  affected  slot-flue 
(4.92)  and  slot  (4.93)  non-recovery 
ovens,  including  the  following: 

(a)  A  limit  of  0.15  lb  (particulate)/ 
hour/ton  of  coal  (as  charged)  for 
horizontal  slot,  sole  flue,  nonrecovery 
ovens  from  coking,  charging,  and 
pushing; 

(B)  A  limit  of  0.13  lb  (particulate)/ 
hour/ton  of  coal  (as  charged)  for 
horizontal  slot,  nonrecovery  ovens  from 
coking,  charging,  and  pushing; 

(c)  The  application  of  Virginia's 
generic  visible  emissions  (VE) 
requirement  at  coke  works,  which 
prohibit  emissions  with  opacity  greater 
than  20  per  cent,  except  during  one  six 


'  The  delegation  is  codified  at  40  CFR  52  2451. 

^  In  1992  and  1993,  Virginia  submined  a  complete 
PSD  prograiB  to  EPA  for  incorporation  into  the  SIP. 
(EPA  proposed  conditional  approval  of  this 
submittal  on  )anuary  24.  1996.  See  61  FR  1880.) 
Final  action  on  these  submittals  is  expected  in 
1997. 


minute  period  per  hoiu,  which  are 
limited  to  60  per  cent; 

(d)  A  limit  of  an  average  of  20  per  cent 
VE  from  the  coke  side  enclosure 
averaged  during  each  push;  and 

(e)  An  average  of  20  per  cent  VE 
during  charging. 

EPA  approved  the  applicability  and 
definitions  portions  of  this  rule  on 
January  19,  1982,  but  took  no  action  on 
Rule  4.92  or  Rule  4.93,  except  to 
approve  the  quench  tower  provisions.  In 
the  Federal  Register  notice  for  that  final 
action  (47  FR  2768),  EPA  indicated  that 
it  would  take  final  action  on  these 
measures  when  Virginia  submitted 
approvable  methods  for  determining 
compliance.  Virginia  submitted  test 
methods  on  December  27,  1982,  which 
EPA  approved  on  March  15.  1983  (48 
FR  10833).  In  an  administrative 
oversight,  EPA  neglected  to  take  final 
action  on  the  remaining  provisions  of 
Rule  4.92  and  4.93  at  that  time,  as  it 
indicated  it  would  in  the  January  19, 
1982  notice.  EPA  is  taking  action  on 
Rule  4.92  and  4.93  today. 

Virginia  Rule  1 20-04-091 OA  states 
that  "Compliance  with  particulate 
standards  .  .  .  shall  be  determined  by 
three  or  more  emissions  tests  conducted 
at  different  times  during  the  operation 
of  the  facility."  EPA  interprets  this  to 
mean  that  each  test  shall  be  performed 
during  a  different  part  in  the  coking 
cycle.  The  Cominonwealth  has 
concurred  with  this  interpretation. 

m.  Final  Action 

EPA  is  approving  these  SIP  revisions 
without  prior  proposal  because  the 
Agency  views  them  as  noncontroversial 
and  anticipates  no  adverse  comments. 
However,  in  a  separate  document  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  these  SIP 
revisions  should  adverse  or  critical 
comments  be  filed.  This  action  will  be 
effective  September  19,  1997  imless,  by 
August  20,  1997,  adverse  or  critical 
comments  are  received. 

If  EPA  receives  such  comments  on 
either  action,  the  action  will  be 
withdrawn  before  the  effective  date  by 
publishing  a  subsequent  document  that 
will  withdraw  the  final  action.  All 
public  comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  either 
action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
action  will  be  effective  on  September 
19.  1997. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  federally-approved 
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State  Implementation  Plan  for 
conformance  with  the  provisions  of  the 
1990  amendments  enacted  on  November 
15,  1990.  The  Agency  has  determined 
that  this  action  conforms  with  those 
requirements  irrespective  of  the  fact  that 
the  submittal  preceded  the  date  of 
enactment. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I  of  the  Clean  Air  Act  do  not 
create  any  new  requirements  but  simply 
approve  requirements  that  the  State  is 
already  imposing.  Therefore,  because 
the  Federal  SIP  approval  does  not 
impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  CAA.  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clecm  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 


427  U.S.  246,  255-66  (1976);  42  U.S.C 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
promulgated  approval  action  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  19, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
these  rules  does  not  affect  the  finality  of 
these  rules  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  EPA's  action  to  approve  these 
Group  III  and  coke  oven  PM-10 


requirements  into  the  Virginia  SIP  may 
not  be  challenged  later  in  proceedings  to 
enforce  these  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Particulate  matter. 

Dated:  June  16,  1997. 
W.  Michael  McCabe, 

Regional  Administrator,  Region  HI. 

Chapter  I,  title  40,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Virginia 

2.  Section  52.2420  is  amended  by 
adding  paragraphs  (c)(115)  and  (c)(116) 
to  read  as  follows: 

$52.2420    IdentmcaUon  of  plan. 

(c)»  •  • 

(115)  Revisions  to  Virginia's 
regulations  to  fulfill  Group  m  PM-10  - 
requirements,  submitted  on  June  15, 
1989,  by  the  Virginia  Department  of 
Envirorunental  Quality: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  June  15. 1989  from  the 
Virginia  Department  of  Environmental 
Quality  transmitting  Virginia's  Group  III 
PM-10  SIP  revisions  to  EPA. 

(B)  "Group  HI"  PM-10  plan  revisions 
(effective  July  1. 1988). 

(1)  Virginia  rule  120-01-02,  which 
provides  regulatory  definitions  for 
"particulate  matter,"  particulate  matter 
emissions,"  "PMIO,"  "PMIO 
emissions,"  and  "total  suspended 
particulate  matter"; 

(2)  Virginia  rule  120-03-06,  which 
provides  an  ambient  air  quality  standard 
for  PM-10; 

(3)  Virginia  rule  120-07-04,  which 
revises  rules  regarding  air  pollution 
episodes  to  include  PM-10  as  well  as 
TSP;  and 

(4)  Virginia  rule  120-0802,  which 
revise  permitting  rules  to  provide  for  the 
review  of  proposed  permits  with  respect 
to  PM-10. 

(ii)  Additional  material. 
(A)  Remainder  of  Virginia's  June  15, 
1989  submittal. 

(116)  Revisions  to  Virginia's  coke 
oven  regulations  submitted  September 
6. 1979  as  revised  February  14,  1985. 

(i)  Incorporation  by  reference. 
(A)  Letters  of  September  6,  1979  and 
February  14,  1985  from  the  Virginia 
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Department  of  Envirormiental  Quality 
transmitting  regulations  limiting 
particulate  matter  emissions  from  coke 
oven  batteries. 

(B)  Revisions  to  Virginia  Department 
of  Environmental  Quality  Rule  4-9 
limiting  particulate  emissions  from  coke 
oven  batteries  (effective  March  3,  1979; 
January  1,  1985): 

[1]  Virginia  rules  120-04-0903A  and 
120-04-0903B,  which  provide  mass 
emission  limits  from  coking,  charging, 
and  pushing  operations; 

(2)  Virginia  rule  120-04-0905,  which 
provides  a  standard  for  visible 
emissions; 

[3]  Virginia  rule  120-04-0906,  which 
provides  a  standard  for  fugitive  dust  and 
other  fugitive  emissions; 

(4)  Virginia  rule  120-04-0910 A, 
which  specifies  the  timing  in  the  coking 
cycle  of  multiple  tests  pursuant  12O-04- 
0903;  and 

(5)  Virginia  rule  120-04-091  OB. 2 
which  specifies  the  certification  and 
testing  methods  for  Virginia  Rule  120- 
04-0905. 

(ii)  Additional  material. 

(A)  Remainder  of  Virginia's 
September  6,  1979  submittal  related 
emission  limits  for  coke  oven  batteries. 
***** 

[FR  Doc.  97-19098  Filed  7-1&-97;  8:45  am) 

BILUNG  CODE  eSOO-SO-P 


ENVIRONMENTAL.  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA078-4042;  FRL-585a-8] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwaatth  of  Pennsylvania; 
Approval  of  Source-Specific  RACT  for 
R.R.  Donnelley  &  Sons  Company — 
East  Plant 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  establishes 
and  requires  reasonably  available 
control  technology  (RACT)  for  R.  R. 
Donnelley  &  Sons  Company — East  Plant, 
and  approves  a  1990  baseyear  VOC 
emissions  change  for  the  facility.  The 
intended  effect  of  this  action  is  to 
approve  a  source-specific  determination 
made  by  the  Commonwealth  which 
establishes  and  imposes  RACT 
requirements  in  accordance  with  the 
Clean  Air  Act  (CAA).  This  action  is 


being  taken  under  section  110  of  the 
CAA. 

DATES:  This  final  rule  is  effective 
September  19.  1997  unless  by  August 
20.  1997,  adverse  or  critical  comments 
are  received.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  mailed  to 
David  L.  Arnold.  Chief,  Ozone/CO  & 
Mobile  Sources  Section,  Mailcode 
3AT21,  U.S.  Environmental  Protection 
Agency,  Region  ID,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  401 
M  Street.  SW,  Washington,  DC  20460; 
and  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  M.  Boylan,  (215)  566-2094,  at  the 
EPA  Region  ID  office  or  via  e-mail  at 
boylan.jeffrey®  epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  above  Region  III  address. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  September  20, 1995,  August  15, 
1996,  and  September  13,  1996,  the 
Commonwealth  of  Pennsylvania 
submitted  formal  revisions  to  its  State 
Implementation  Plan  (SIP).  The  SIP 
revision  that  is  the  subfect  of  this 
rulemaking  consists  of  a  RACT 
determination,  and  a  1990  baseyear 
VOC  emission  inventory  change  for  R. 
R.  Donnelley  &  Sons  Company  located 
in  Lancaster  County  Pennsylvania.  This 
rulemaking  addresses  one  operating 
permit  pertaining  to  the  Company's  East 
Plant.  In  addition,  on  April  16,  1997,  the 
Commonwealth  of  Pennsylvania 
submitted  a  letter  amending  the 
September  20,  1995  submittal  pertaining 
to  R.  R.  Donnelley  &  Sons  Company 
(East  Plant). 

Pursuant  to  section  182(b)(2)  and 
(182(f)  of  the  Clean  Air  Act  (CAA), 
Pennsylvania  is  required  to  implement 
RACT  for  all  major  VOC  and  NOx 
sources  by  no  later  than  May  31, 1995. 
The  major  source  size  is  determined  by 
its  location,  the  classification  of  that 
area  and  whether  it  is  located  in  the 
ozone  transport  region  (OTR),  which  is 
established  by  the  CAA.  The 


Pennsylvania  portion  of  the 
Philadelphia-Wilmington-Trenton 
ozone  nonattainment  area  consists  of 
Bucks,  Chester.  Delaware,  Montgomery, 
and  Philadelphia  Counties  and  is 
classified  as  severe.  The  remaining 
counties  in  Pennsylvania  are  classified 
as  either  moderate  or  marginal 
nonattainment  areas  or  ar6  designated 
attainment  for  ozone.  However,  under 
section  184  of  the  CAA,  at  a  minimum, 
moderate  ozone  nonattainment  area 
requirements  (including  RACT  as 
specified  in  section  182(b)(2)  and  182(f)) 
apply  throughout  the  OTR. 
Pennsylvania  is  included  in  within  the 
OTR.  Therefore,  RACT  is  applicable 
statewide  in  Pennsylvania.  The 
September  20.  1995  (amended  April  16, 
1997),  August  15.  1996,  and  September 
13,  1996  Pennsylvania  submittals  that 
are  the  subject  of  this  notice,  consist  of 
an  operating  permit  which  was  issued  to 
satisfy  the  RACT  requirements  for  R.  R. 
Donnelley  &  Sons  Company — East  Plant 
in  Lancaster  County  Pennsylvania. 

n.  Summary  of  SIP  Revision 

The  details  of  the  RACT  requirements 
for  the  source-specific  operating  permit 
can  be  found  in  the  docket  and 
accompanying  Technical  Support 
Document  (TSD),  prepared  by  EPA  on 
this  rulemaking.  Briefly.  EPA  is 
approving  the  Commonwealth's  RACT 
determination  for  R.  R.  Donnelley  & 
Sons  Company — East  Plant  as  a  revision 
to  the  Pennsylvania  SIP,  and  a  1990 
baseyear  VOC  emissions  inventory 
change  for  the  same  facility.  The 
operating  permit  contains  conditions 
irrelevant  to  the  determination  of  VOC 
RACT.  Consequently,  these  provisions 
are  not  being  included  in  this  approval 
for  VOC  RACT  nor  are  they  being  made 
part  of  the  SIP. 

RACT  Determination  for  R.R.  Donnelley 
&■  Sons  Company  (East  Plant) 

EPA  is  approving  the  operating  permit 
(OP#36-2027)  for  R.  R.  Donnelley  & 
Sons  Company  (East  Plant)  located  in 
Lancaster  County.  R.  R.  Donnelley  4 
Sons  Company  (East  Plant)  is  a  printing 
facility  and  is  considered  to  be  a  major 
source  of  VOC  emissions.  Although 
once  considered  to  be  a  major  source  of 
NOx  emissions,  the  Pennsylvania 
Department  of  Environmental  Protection 
(PADEP)  submitted  a  letter  on  April  16, 
1997.  withdrawing  the  NOx  RACT 
determination  portion  of  OP  #36-2027 
from  its  SIP  revision  request  of 
September  20,  1995.  R.  R.  Donnelley  * 
Sons  Company  (East  Plant)  has  been 
issued  a  permit  with  conditions  that 
limit  facility  wide  NOx  emissions  to  99 
TPy.  Since  R.  R.  Donnelley  &  Sons 
Company  (East  Plant)  has  never  had 
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actual  NOx  emissions  in  excess  of  100 
TPY  (from  1990  and  beyond),  and  has 
accepted  an  enforceable  NOx  emission 
cap  of  less  than  100  TPY.  the  facility  is 
no  longer  determined  to  be  a  major 
source  of  NOx-  Pennsylvania  issued  the 
permit  to  R.  R.  DormeUey  &  Sons 
Company  (East  Plant)  with  an 
enforceable  emissions  cap  required  by  a 
permit  issued  under  Pennsylvania's 
approved  Federally  Enforceable  State 
Operating  Permit  (FESOP)  program. 

The  six  (6)  rotogravure  presses,  and 
two  (2)  proof  press  dryers  are  covered 
by  25  PA  Code  Section  129.67— 
Graphics  Arts  System  and  40  CFR,  Part 
60.  Subpart  QQ— Standards  of 
Performance  for  the  Graphics  Arts 
Industry:  Publication  Rotograviu^ 
Printing. 

The  six  (6)  heatset  web  offset 
lithographic  printing  presses  ink  and 
dampening  solutions  on  the  webs  are 
dried  by  evaporation  in  high  air  velocity 
natural  gas  fired  dryers,  with  VOC 
emissions  from  the  dryers  controlled  by 
one  (1)  regenerative  thermal  oxidizer 
(RTO).  Operating  Permit.  OP  #36-2027. 
will  require,  among  other  things,  that 
destruction  removal  efficiency  (DRE)  of 
the  RTO  be  at  least  90%  for  VOC's  and 
combustion  chamber  temperature  be 
maintained  at  least  at  1400''F.  Although 
the  permit  specifies  capture  efficiency 
(CE)  parameters  in  the  permit,  no  actual 
site  testing  has  been  done  nor  has  a 
protocol  been  established  to  substantiate 
the  CE  figures  in  condition  #16  (See  the 
discussion  of  condition  #9  below).  VOC 
content  of  all  heatset  inks  amd  fountain 
solutions  are  not  to  exceed  45%  and  3% 
by  weight  respectively. 

During  periods  of  maintenance  to  the 
RTO,  a  catalytic  afterburner  or  thermal 
afterburner  are  put  into  operation  and 
the  company  can  only  operate  the 
presses  that  are  associated  with  these 
bypass  controls.  Conditions  in  the 
permit  require  the  bypass  controls  to  be 
operationally  checked  out  at  least  once 
a  year  then  submitting  a  report  of 
overall  operating  condition  to  the 
Lancaster  District  Supervisor  within 
thirty  days  of  operational  check. 
Additionally  the  permit  requires  the 
thermal  afterburner  to  be  up  to  its  rated 
capacity  of  10.000  CFM  and  maintain  a 
chamber  temperature  of  at  least  1375"'F. 

Permit  conditions  will  require 
cleaning  solutions  to  have  a  composite 
partial  vapor  pressure  not  to  exceed  10 
mm  Hg  at  20'*C  or  VOC  content  not  to 
exceed  30%  by  weight.  The  company 
will  limit  the  use  of  higher  vapor 
pressure  cleaning  solvents  to  less  than 
5%  by  weight  of  the  total  manual 
cleaning  solvents  used.  In  addition,  the 
company  must  keep  all  solvent  laden 
rags  in  closed  containers  when  not  in 


use  and  keep  all  containers  containing 
VOC's  tightly  closed  when  not  in  use. 
Condition  #9  requires  the  facility  to 
keep  applicable  records  and  reports  in 
accordance  with  25  PA  Code,  Section 
129.95  such  that  compliance  with  RACT 
requirements  can  be  determined. 
Therefore,  while  no  CE  testing  is 
specifically  required  by  the  permit,  such 
testing  may  be  required  in  order  to 
determine  compliance  with  the 
applicable  RACT  requirements. 

1990  Baseyear  VOC  Emission  Inventory 
Correction 

In  addition  to  approving  the  RACT 
determination  for  these  sources  at  R.  R. 
Donnelley  &  Sons  Company  (East  Plant), 
EPA  is  approving  Pennsylvania's 
request  that  the  1990  emissions 
inventory  for  the  facility's  VOCs  be 
corrected  to  accurately  reflect  the  1990 
emissions.  The  1990  baseyear  VOC 
emissions  inventory  will  be  corrected  to 
864  tons.  Justification  for  the  change  in 
VOC  emissions  is  described  as  follows: 

— For  rotogravure  operations.  R.  R.  Donnelley 
&  Sons  Company  (East  Plant)  iniUally 
assumed  a  5%  retention  of  solvent  in  the 
web,  and  then  revised  their  a.ssumption  to 
2%  based  on  the  amount  of  solvent 
actually  being  recovered  by  the  six  bed 
carbon  adsorption  system.  Based  on  VCXZ 
emissions  data  submitted  to  PADEP  for  the 
year  1990.  the  actual  VOC  emissions  from 
rotogravure  ofierations  was  794.51  tons. 
The  figures  were  taken  from  data  submitted 
to  PADEP  from  the  facility  dated  May  6, 
1996  (subsequently  submitted  to  EPA  from 
PADEP  via  letter  dated  December  13, 
1996). 

— For  heatset  web  of^t  lithographic 

operations,  boilers,  and  associated  solvent 
cleaning  equipment,  R.  R.  Donnelley  & 
Sons  Company  provided  data  calculaUng 
estimates  for  actual  1990  VOC  emissions  of 
69.83  tons.  The  figures  were  taken  from  the 
facility's  RACT  proposal  submitted  to 
PADEP  dated  March  29,  1995. 

The  source-specific  RACT  emission 
limitations  that  are  being  approved  into 
the  Pennsylvania  SIP  are  those  that  were 
submitted  on  September  20, 1995 
(amended  April  16,  1997).  August  15, 
1996,  and  September  13,  1996,  and  are 
the  subject  of  this  rulemaking  notice. 
These  emission  limitations  will  remain 
unless  and  until  they  are  replaced 
pursuant  to  40  CFR  Part  51  and 
approved  by  the  EPA. 

EPA  is  approving  this  SIP  revision 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
conunents.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  wall  be  e£Fective  September  19, 


1997  unless,  by  August  20.  1997. 
adverse  or  critical  comments  are 
received. 

If  EPA  receives  such  comments,  this 
action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  action  will  be 
effective  on  September  19,  1997. 

Final  Action 

EPA  is  approving  a  source-specific 
RACT  determination  for  R.  R.  Donnelley 
&  Sons  Company — East  Plant  submitted 
by  PADEP,  and  a  1990  baseyear  VOC 
emission  inventory  correction  for  the 
same  facility.  Nothing  in  this  action 
should  be  construed  as  permitting  or 
allowing  or  establishing  a  precedent  for 
any  future  request  for  revision  to  any 
state  implementation  plan.  Each  request 
for  revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  delegated  to  the 
Regional  Administrator  for  decision- 
making and  signature.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

The  EPA's  actions  under  section  502 
of  the  Act  do  not  create  any  new 
requirements,  but  simply  address 
operating  permits  programs  submitted 
to  satisfy  the  requirements  of  40  CFR 
part  70.  Because  this  action  does  not 
impose  any  new  requirements,  it  does 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entitles. 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regidatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 


Federal  Register  /  Vol.  62,  No.  139  /  Monday.  July  21.  1997  /  Rules  and  RegulaUons         38917 


SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  approve  requirements  that  the 
state  is  already  imposing.  Therefore, 
because  the  federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  nft 
have  a  significant  impact  on  any  small 
entities  aiffected.  Moreover,  due  to  the 
nature  of  the  federal-state  relationship 
under  the  CAA,  preparation  of  a 
flexibility  analysis  would  constitute 
federal  inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SEPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  costs  to  state, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  govenunents  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promidgated  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
OflRce  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 


not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action,  pertaining  to  the  RACT 
approval  for  R.  R.  Donnelley  &  Sons — 
East  Plant,  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  19, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviromnental  protection.  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference, 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  1,1997. 
Thomas  VolUggio, 

Acting,  Regional  Administrator,  Region  ID. 
40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Sut>part  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraph  ic)(125)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

•         *        •        •        * 

(c)*  •  • 

(125)  Revisions  to  the  Pennsylvania 
Regulations  Chapter  129.91  through 
129.95  pertaining  to  VOC  and  NOx 
RACT,  submitted  on  September  20, 
1995  (amended  April  16,  1997),  August 
15,  1996,  and  September  13.  1996  by  the 
Pennsylvania  Department  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Three  letters  dated  September  20, 
1995.  August  15.  1996,  and  September 
13,  1996  from  the  Petmsylvania 
Department  of  Environmental  Protection 
transmitting  one  source-specific  RACT 
determination  and  1990  baseyear  VOC 
emissions  inventory  change  for  R.R. 
Donnelley  &  Sons  Company  (East  Plant). 
One  letter  dated  April  16,  1997 


amending  the  September  20.  1995 
submittal.  The  source  is  R.R.  Donnelley 
&  Sons  Company,  East  Plant  (Lancaster 
County) — printing  facility. 

(B)  Operating  Permits  (OP): 

(1)  R.R.  Donnelley  &  Sons  Company, 
East  Plant— OP  #36-2027,  effective  July 
14,  1995,  except  for  the  expiration  date 
of  the  operating  permit,  all  conditions 
pertaining  to  NOx  RACT  determination, 
and  the  parts  of  conditions  8,  12b  4  23 
pertaining  to  Hazardous  Air  Pollutants 
(HAP's). 

(ii)  Additional  Material.  Remainder  of 
September  20,  1995.  August  15.  1996, 
and  September  13, 1996  State  submittals 
pertaining  to  R.R.  Donnelley  &  Sons — 
East  Plant. 

3.  Section  52.2036  is  amended  by 
adding  paragraph  (j)  to  read  as  follows: 


$52.2036 
inventory. 


1990  tMseyear  emission 


(j)  EPA  is  approving  Pennsylvania's 
request  that  the  1990  emissions 
inventory  for  VOCs  from  R.R.  Donnelley 
&  Sons — East  Plant  be  corrected  to 
accurately  reflect  the  1990  emissions. 
The  1990  baseyear  VOC  emissions 
inventory  will  be  corrected  to  864  tons. 
Justification  for  the  change  in  VOC 
emissions  is  described  as  follows: 

(1)  For  rotograviu^  operations,  R.R. 
Doimelley  &  Sons  Company  (East  Plant) 
initially  assumed  a  5%  retention  of 
solvent  in  the  web.  and  then  revised 
their  assumption  to  2%  based  on  the 
amount  of  solvent  actually  being 
recovered  by  the  six  bed  carbon 
adsorption  system.  Based  on  VOC 
emissions  data  submitted  to  PADEP  for 
the  year  1990,  the  actual  VOC  emissions 
from  rotogravure  operations  was  794.51 
tons.  The  figures  were  taken  from  data 
submitted  to  PADEP  from  the  facility 
dated  May  6, 1996  (subsequendy 
submitted  to  EPA  from  PADEP  via  letter 
dated  December  13,  1996). 

(2)  For  heatset  web  offset  lithographic 
operations,  boilers,  and  associated 
solvent  cleaning  equipment,  R.R. 
Doimelley  &  Sons  Company  provided ' 
data  calculating  estimates  for  actual 
1990  VOC  emissions  of  69.83  tons.  The 
figures  were  taken  from  the  facility's 
RACT  proposal  submitted  to  PADEP 
dated  March  29,  1995. 

(FR  Doc.  97-19095  Filed  7-18-97;  8:45  am] 

BILUNG  CODE  86eO-6(M> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FL-72-1 -9720a:  FRL-5858-2J 

Approval  and  Promulgation  of  State 
Implementation  Plan,  Rorida:  Approval 
of  Revisions  to  the  Florida  SIP 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  September  25,  1996,  the 
Florida  Department  of  Environmental 
Protection  (FDEP)  submitted  revisions 
to  the  Environmental  Protection  Agency 
(EPA)  to:  revise  the  gasoline  tanker 
truck  leak  testing  procedures  by 
adopting  by  reference  federal  test 
methods;  change  the  requirements  to 
submit  test  results  to  the  FDEP  rather 
than  the  Florida  Department  of 
Agriculture  and  Consumer  Services;  and 
update  the  gasoline  tanker  truck  leak 
test  form.  EPA  is  approving  these 
revisions  as  part  of  the  State 
Implementation  Plan  (SIP). 
DATES:  This  final  rule  is  effective 
September  19,  1997,  unless  adverse  or 
critical  comments  are  received  by 
August  20,  1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Gregory  O.  Crawford  at  the  EPA 
Regional  Office  listed  below. 

Copies  of  the  documents  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102), 
U.S.  Environmental  Protection  Agency, 
401  M  SU^et,  SW,  Washington.  DC 
20460. 

Environmental  Protection  Agency. 
Region  4.  Air  Planning  Branch,  61 
Forsyth  Street,  Atlanta,  Georgia  30303. 

Florida  Department  of  Environmental 
Protection,  2600  Blair  Stone  Road. 
Tallahassee.  Florida  32399-2400. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  O.  Crawford,  Regulatory 
Planning  Section,  Air  Planning  Branch. 
Air.  Pesticides  &  Toxics  Management 
Division,  Region  4.  Environmental 
Protection  Agency,  61  Forsyth  Street, 
Atlanta,  Georgia,  30303.  The  telephone 
number  is  (404)  562-9042. 
SUPPLEMENTARY  INFORMATION:  EPA  is 
approvmg  revisions  to  the  Florida  SIP 


submittefd  by  the  State  of  Florida 
through  the  FDEP  on  September  25, 

1996.  These  revisions  amend  the 
gasoline  tanker  truck  leak  testing 
procedures,  change  the  requirements  to 
submit  test  results  and  update  the 
gasoline  tanker  truck  leak  test  form.  The 
following  is  a  description  of  the 
revisions.  The  regulations  are  more  fully 
discussed  in  the  official  SIP  submittal 
that  is  available  at  the  Region  4  office 
listed  under  the  ADDRESSES  section  of 
this  dociiment. 

62-252.500    Gasoline  Tanker  Trucks 

This  section  was  revised  to  delete  the 
reference  to  EPA  document  number 
450/2  78  051  which  describes  EPA  Test 
Method  27,  and  adopt  by  reference  the 
actual  test  method.  This  section  was 
also  revised  to  change  the  requirements 
to  submit  test  results  to  FDEP  instead  of 
the  Florida  Department  of  Agriculture 
and  Consumer  Services. 

62-252.900    Forms 

Minor  word  changes  were  made  in 
this  section  for  grammatical  clarity.  This 
section  was  also  revised  to  update  the 
gasoline  tanker  truck  leak  test  form. 

EPA  has  evaluated  these  SIP  revisions 
and  find  that  they  meet  all  applicable 
requirements.  Therefore,  the  Agency  is 
approving  the  SIP  revisions  into  the 
Florida  SIP. 

Final  Action 

EPA  is  approving  the  above 
referenced  revisions  to  the  SIP 
submitted  by  the  State  of  Florida 
because  they  meet  the  Agency's  and  the 
Clean  Air  Act  (CAA)  requirements.  The 
EPA  is  publishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  this  Federal  Register 
publication,  the  EPA  is  proposing  to 
approve  the  SIP  revision  should  adverse 
or  critical  comments  be  filed.  This 
action  will  be  effective  September  19, 

1997,  unless,  by  August  20.  1997, 
adverse  or  critical  comments  are 
received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  in  a  subsequent  final  rule 
based  on  this  action  serving  as  a 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 


action  will  be  effective  September  19, 
1997. 

The  Agency  has  reviewed  this  request 
for  revision  of  the  Federally-approved 
SIP  for  conformance  with  the  provisions 
of  the  1990  Amendments  enacted  on 
Novgmber  15,  1990.  The  Agency  has 
determined  that  this  action  conforms 
with  those  requirements. 

Nothing  in  this  action  shall  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  a  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  environmental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

I.  Administrative  Requirements 

A.  Executive  Order  12866 

This  action  has  been  classified  as  a 
Table  3  action  for  signature  by  the 
Regional  Administrator  under  the 
procedures  published  in  the  Federal 
Register  on  January  19,  1989  (54  FR 
2214-2225),  as  revised  by  a  July  10, 
1995  memorandum  from  Mary  Nichols, 
Assistant  Administrator  for  Air  and 
Radiation.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  this 
regulatory  action  from  E.O.  12866 
review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et.  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50,000. 

SIP  approvals  under  section  110  and 
subchapter  I,  part  D  of  the  CAA  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  I 
certify  that  it  does  not  have  a  significant 
impact  on  any  small  entities  affected. 
Moreover,  due  to  the  nature  of  the 
Federal-state  relationship  under  the 
CAA,  preparation  of  a  fle.vibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The  CAA 
forbids  EPA  to  base  its  actions 
concerning  SIPs  on  such  grounds. 
Union  Electric  Co.  v.  U.S.  EPA.  427  U.S. 
246,  256-66  1976;  42  U.S.C.  7410(a)(2) 
and  7410  (k)(3). 
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C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rules 
that  include  a  Federal  mandate  that  may 
result  in  estimated  costs  to  State,  Local, 
or  tribal  governments  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  Under  Section  205,  EPA  must 
select  the  most  cost-effective  and  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule  and  is 
consistent  with  statutory  requirements. 
Section  203  requires  EPA  to  establish  a 
plan  for  informing  and  advising  any 
small  governments  that  may  be 
significantly  or  uniquely  impacted  by 
the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  Local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  federal  requirements. 
Accordingly,  no  additional  costs  to 
State,  Local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accoimting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  19, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  the  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements,  Sulfur 
oxides. 

Dated:  June  25, 1997. 
A.  SUnelj  Meiburg, 
Acting  Regional  Administrator 

Part  52  of  chapter  I.  tide  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Aiithorit3r:  42.U.S.C.  7401-7671q. 

Subpart  K— Rortda 

2.  Section  52.520,  is  amended  by 
adding  paragraph  (c)(98)  to  read  as 
follows: 

{52.520    Identlflcation  of  pton. 

(c)*  •  • 

(98)  Revisions  to  the  Florida  SIP  to 
amend  the  gasoline  tanker  truck  leak 
testing  procedures,  change  the 
requirements  to  submit  test  results  and 
update  the  gasoline  tanker  truck  leak 
test  form  which  were  submitted  on 
September  25,  1996. 

(i)  Incorporation  by  reference.  62- 
252.500(3)  and  62-252.900,  effective 
September  10,  1996. 

(ii)  Other  material.  None. 

[FR  Doc.  97-19093  Filed  7-18-97;  8:45  am] 
BnxMQ  CODE  tsao-ao-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[1N68-3;  FRL-6852-7] 

Approval  and  Promulgation  of 
Implementation  Plans;  Iruliana 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  On  October  25,  1994  and 
April  29,  1997,  the  Indiana  Department 
of  Environmental  Management  (IDEM) 
submitted  proposed  revisions  to  its 
State  Implementation  Plan  (SIP).  The 
submission  contains  revisions  to  the 
Indiana  SIP's  general  provisions  (326 


L\C  1-1;  326  lAC  1-2),  the  apphcability 
criteria  of  the  rule  for  malfunctions  (326 
LAC  1-6),  and  the  applicability  criteria 
for  state  construction  and  operating 
permit  requirements  (326  lAC  2-1).  The 
submission  also  revises  Indiana's 
construction  permit  program  (326  lAC 
2-1)  and  its  "Permit  no  defense" 
regulation  (326  lAC  2-1).  With  this  rule, 
EPA  is  approving  this  SIP  submission 
because  it  is  consistent  with  the  Clean 
Air  Act  and  applicable  regulations.  EPA 
has  proposed  approval  and  solicited 
comment  on  this  direct  final  action 
through  the  proposed  rule  previously 
published  in  the  Federal  Register  at  (62 
FR  7193);  if  adverse  comments  are 
received,  EPA  will  withdraw  the  direct 
final  rule  and  address  the  comments 
received  in  a  new  final  rule.  Unless  this 
direct  final  rule  is  withdrawn,  no 
further  rulemaking  will  occur  on  this 
requested  SIP  revision. 

DATES:  This  action  will  be  effective 
September  19,  1997  unless  adverse  or 
critical  comments  are  received  by 
August  20,  1997.  If  the  effective  date  is 
delayed,  timely  notice  will  be  published 
in  the  Federal  Register. 
ADDRESSES:  Written  comments  can  be 
mailed  to:  J.  Elmer  Bortzer.  Chief, 
Regidation  Development  Section, 
Regulation  Development  Branch  (AR- 
18J),  Air  and  Radiation  Division,  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois,  60604. 

Copies  of  the  SIP  revision  request  are 
available  for  inspection  at  the  following 
address:  (It  is  reconunended  that  you 
telephone  Mark  J.  Palermo  at  (312)  886- 
6082.  before  visiting  the  Region  5 
office.)  U.S.  Envirorunental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois.  60604. 
FOR  FURTHER  MFORMATION  CONTACT: 
Alvin  Choi,  EPA  (AR-18J),  77  West 
Jackson  Boulevard,  Chicago.  Ulinois 
60604,  (312)  886-3507. 

SUPPUEMENTARY  INFOmUTION: 

L  Background 

IDEM  submitted  its  proposed 
revisions  to  the  Indiana  SIP  on  October 
25,  1994.  The  submission  included 
changes  to  the  States  permit  review 
rules  and  federally  enforceable  state 
operating  permits  program  (326  lAC  2- 
8),  source  specific  operating  agreements 
{Ti'  lAC  2-9),  and  enhanced  new 
s  u    3  review  (NSR)  rules  (326  lAC  2- 
1-3.::).  The  October  25,  1994 
submission  also  contained  provisions 
pertaming  to  Hazardous  Air  Pollutants 
(HAPs),  pursuant  to  Section  112(g)  of 
the  Clean  Air  Act.  EPA  made  a  finding 
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of  completeness  in  a  letter  dated 
November  25,  1994. 

On  August  18,  1995,  EPA  approved 
the  federally  enforceable  state  operating 
permit  and  enhanced  new  source  review 
regulations  (60  FR  43008).  On  April  12, 
1996,  EPA  approved  the  source  specific 
operating  agreement  rule  (61  FR  14487). 

On  February  18.  1997  (62  FR  7157), 
EPA  approved  the  remainder  of 
Indiana's  October  25,  1994  submission 
as  a  "direct  final  action."  On  that  date, 
EPA  also  proposed  to  approve  the 
submission  and  solicited  comments  on 
the  direct  final  action  (62  FR  7193).  In 
response  to  the  proposal,  EPA  received 
comments  from  two  Indiana  companies 
and  IDEM  requesting  that  EPA  withhold 
approval  of  those  subsections  relating  to 
HAPs  and  Section  112(g)  of  the  Act. 
These  requests  were  based  upon:  (1)  The 
fact  that  Federal  provisions  had  been 
promulgated  subsequent  to  Indiana's 
rulemaking  which  obviated  the  need  for 
the  HAP  provisions  contained  in  the 
Indiana  rules,  and  (2)  the  contention 
that  HAP-related  provisions  should  not 
be  addressed  as  part  of  a  SIP  action 
under  Section  110  of  the  Act.  As  a  result 
of  the  adverse  comments.  EPA  withdrew 
the  direct  final  rule  on  April  9.  1997  (62 
FR  17095). 

By  letter  on  April  29,  1997,  Indiana 
requested  that  EPA  withdraw  from 
consideration  the  following  portions  of 
the  permitting  rules:  326  LAC  2-1- 
1(b)(1)(G),  326  lAC  2-l-l(b)(l)(H)  and 
326  IAC2-l-l(b)(3)(B)(iii).  In  addition. 
Indiana  noted  that  326  LAC  2-1- 
l(b)(3)(B)(v)  includes  a  reference  to 
subsections  (b)(1)(G)  and  (b)(1)(H). 
IDEM  requested  that  EPA  note  in  its 
action  that  those  citations,  which  are 
due  to  be  either  modified  or  eliminated 
in  current  State  rulemaking,  were  not 
being  approved  as  part  of  EPA's  action. 
In  li^t  of  the  above,  EPA  is  approving 
the  following  revisions  to  Title  326  of 
the  Indiana  Administrative  Code  (326 
LAC) — Article  One:  General  Provisions, 
Rule  One:  Sections  2  and  3;  Rule  Two: 
Sections  2,  4, 12,  33.1.  33.2,  33.5;  Rule 
Six:  Section  1.  The  EPA  is  also 
approving  revisions  to  326  LAC — Article 
Two:  Permit  Review  Rules,  Rule  One: 
Sections  1.  3.  and  10.  EPA  is  taking  no 
action  on  the  portions  of  the  rule  which 
Indiana  has  withdrawn,  as  identified 
above.  The  purpose  of  this  revision  is  to 
update  and  revise  the  SIP  to  reflect 
statutorily-mandated  changes  to  the 
permit  programs.  The  rationale  for 
EPA's  approval  is  summarized  in  this 
rule.  A  more  detailed  analysis  is  set 
forth  in  a  technical  support  document 
which  is  available  for  inspection  at  the 
Region  5  Office  listed  above. 


Q.  Summary  of  State  Submittal 

The  following  sections  of  Article  One, 
Rule  One  have  been  revised  to  include 
recent  amendments  to  the  Act  and  the 
CFR. 

326  LAC  1-1-2  References  to  Federal 
Act:  This  section  was  revised 
specifically  to  reference  the  Clean  Air 
Act  Amendments  of  1990  because  the 
SIP  incorporated  changes  required  by 
the  1990  Amendments. 

326  LAC  1-1-3  References  to  the  Code 
of  Federal  Regulations  (CFR):  This 
section  updates  the  reference  to  the  CFR 
from  the  1989  edition  to  the  1992 
edition  and  specifically  references  the 
July  21,  1992  Federal  Register  with 
regard  to  40  CFR  Part  70. 

The  following  sections  of  Article  One 
have  been  revised  to  include  new 
definitions  and  revisions  to  existing 
regulations. 

326  LAC  1-2-2  "Allowable  eaussions" 
definition:  The  previous  definition 
calculated  an  allowable  emission  rate  by 
combining  the  most  stringent  of  three 
listed  criteria  with  the  maximum  rated 
capacity  of  the  facility  (unless  the 
facility  was  subject  to  a  limit  on  the 
operating  rate  or  hours  of  operation,  or 
both).  This  definition  has  been 
expanded  to  include  potential  emissions 
and  daily  emission  rates  for 
noncontinuous  batch  manufacturing 
operations. 

326  LAC  1-2-4  "Applicable  state  and 
federal  regulations"  definition:  This 
section  has  been  revised  to  clarify  that 
this  definition  includes  rules  adopted 
under  326  LAC  by  the  Air  Pollution 
Control  Board,  all  regulations  included 
in  the  CFR  by  EPA,  and  specific 
requirements  established  by  the  Act. 

326  LAC  1-2-12  "Clean  Air  Act" 
definition:  This  section  was  updated  to 
include  a  reference  to  the  Clean  Air  Act 
Amendments  of  1990.  The  previous 
definition  made  only  a  general  reference 
to  the  Act. 

326  LAC  1-2-33.1  "Grain  elevator" 
definition:  This  new  section  was  added 
to  define  the  term  used  in  326  LAC  2- 
9-2  (Source  specific  restrictions  and 
conditions).  A  "Grain  elevator"  is 
defined  as  "an  installation  at  which 
grains  are  weighed,  cleaned,  dried, 
loaded,  unloaded,  and  placed  in 
storage." 

326  LAC  1-2-33.2  "Grain  terminal 
elevator"  definition:  This  new  section 
was  added  to  define  the  term  used  in 
326  LAC  2-1-7.1  (Fees  for  registration, 
construction  permits,  and  operating 
permits).  A  "Grain  terminal  elevator"  is 
defined  as  any  grain  elevator  which  has 
a  capacity  greater  than  2.500,000  U.S. 
bushels  certified  storage  or  10,000.000 
U.S.  bushels  annual  grain  throughput. 


which  is  the  total  amount  of  grain 
received  or  shipped  by  the  grain 
elevator  over  the  course  of  a  calendar 
year. 

326  LAC  1-e-l  "Applicability  of  rule": 
The  owner  or  operator  of  any  facility 
with  the  potential  to  emit  at  a  specified 
emission  rate,  and  the  owner  or  operator 
of  a  facility  with  malfunctioning 
emission  control  equipment,  either  of 
whose  facilities  could  cause  emissions 
in  excess  of  stated  emission  rates,  were 
formerly  subject  to  the  malfunction  rule. 
The  revised  section  revokes  the 
previous  applicability  criteria  and 
subjects  the  owner  or  operator  of  any 
facility  which  is  required  to  obtain  a 
permit  under  326  LAC  2-1-2 
(Registration)  or  326  LAC  2-1-4  (State 
Operating  permits)  to  the  malfunctioQ 
nde. 

The  following  Sections  of  Article  2 
revise  the  existing  regulations. 

326  LAC  2-1-1  "Applicability  of  rule": 
This  section  determines  the 
applicability  of  permit  and  fee 
requirements  for.  among  other  things, 
persons  proposing  to  construct  or 
modify  sources,  including  sources  in 
Lake  and  Porter  Counties.  One  of  the 
principle  revisions  to  326  LAC  2-1-1  is 
the  imiversal  replacement  of  the  term       • 
"potential  emissions"  by  "cdlowable 
emissions."  This  modification  will 
presumably  ease  the  State's  burden  in 
administering  its  air  permit  program  by 
removing  certain  smaller  sources  from 
required  review. 

EPA  approves  this  revision  to 
encourage  the  state's  effective 
administration  of  its  permit  program. 
EPA  notes  that  Indiana's  regulations 
regarding  Prevention  of  Significant 
Deterioration  (PSD)  and  NSR  employ 
the  term  "potential  emissions"  in 
determining  the  applicabilify  of  those 
programs,  and  thus  these  revisions  do 
not  affect  the  applicabilify  of  those 
programs  to  any  sources. 
Correspondence  with  the  state  confirms 
these  conclusions. 

A  revision  to  this  rule  provides  that 
the  state  operating  permit  program  (326 
LAC  2-1-4}  does  not  apply  if  the  source 
has  an  enforceable  operating  permit 
under  326  LAC  2-9.  Also,  an  additional 
revision  subjects  to  this  rule  any  person 
planning  to  construct  or  operate  grain 
terminal  elevators. 

The  revised  niles  have  added  a 
criterion  for  determining  applicability  of 
SIP  provisions.  This  criterion  regulates 
any  modification  which  will  increase 
emissions  of  particulate  matter  with  an 
aerodynamic  diameter  less  than  or  equal 
to  10  micrometers  by  15  tons  per  year. 

Exemptions  to  the  applicability 
regulations  have  been  adopted.  "1116  first 
category  of  excluded  sources  includes 
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existing  sources  or  sources  proposed  to 
be  operated,  constructed,  or  modified, 
which  have  emissions  of  less  than  the 
emission  limits  specified  in  the 
provisions  regarding  either:  (1) 
Applicability  of  registration 
requirements  found  at  326  lAC  2-1- 
1(b)(2)  or  (2)  applicability  of 
requirements  governing  the  construction 
permits,  enhanced  NSR,  operating 
permits,  and  fees.  The  second  category 
exempts  existing  sources  who  seek  only 
changes  in  a  method  of  operation,  a 
reconfiguration  of  existing  equipment  or 
other  minor  physical  changes,  or  a 
combination  of  the  above  which  does 
not  increase  emissions  in  excess  of:  (1) 
Significance  levels  in  PSD  limitations 
and  emissions  offsets;  (2)  specific 
threshold  levels  adopted  for  Lake  and 
Porter  Counties;  (3)  levels  specified  in 
provisions  governing  the  applicability  of 
regulations  for  construction  permits, 
enhanced  NSR.  operating  permits,  and 
fees  (not  including  the  general  25  tons 
per  year  criteria);  and  (4)  levels 
specified  for  the  volatile  organic 
compoimd  rules.  The  third  category 
exempts  temporary  operations  and 
experimental  trials  which  involve 
construction,  reconstruction,  or 
modification  which  meet  specific 
criteria. 

326  LAC  2-1-3  Construction  permits: 
This  revision  eliminates  the  need  for  the 
submission  of  plans  and  specifications 
to  be  prepared  by  «  professional 
engineer  registered  to  practice  in 
Indiana,  with  an  application  for  a 
construction  permit.  The  applicant, 
however,  is  now  required  to  place  a 
copy  of  the  permit  application  for 
public  review  at  a  library  in  the  county 
where  construction  is  proposed.  Finally, 
the  revision  requires  any  applicant  who 
proposes  to  construct  upon  land  which 
is  underdeveloped  or  for  which  a  valid 
existing  permit  has  not  been  issued,  to 
make  a  reasonable  effort  to  provide 
notice  to  all  owners  or  occupants  of 
land  adjoining  the  proposed 
construction  site. 

326  LAC  2-1-10  Permit  no  defense: 
This  section  states  that  a  permit  which 
is  obtained  by  a  source  shall  not  be  used 
as  a  defense  against  a  violation  of  any 
regulation.  An  exception  has  been 
added  for  alleged  violations  of 
applicable  requirements  for  which  a 
permit  shield  has  been  granted 
according  to  326  lAC  2-1-3.2 
(Enhanced  NSR)  and  326  LAC  2-7-15 
(Part  70  permit  program;  Permit  shield). 

The  EPA  is  approving  the  revisions  to 
the  sections  in  326  LAC  Article  1  and  2. 
These  revisions  add  definitions  which 
reflect  new  regulations  added  to  the  title 
and  revise  existing  regulations  which 


have  been  foimd  to  be  in  accordance 
with  the  CFR  and  the  Act. 

m.  Rulemaking  Action 

Many  of  the  revisions  to  the  General 
Provisions  updated  definitions  with 
respect  to  the  1990  Clean  Air  Act 
Amendments.  Revisions  were  also  in 
response  to  the  recent  addition  of  the 
Source  Specific  Operating  Agreement 
program.  The  changes  to  the  Permit 
Review  Rules  are  presumably  intended 
to  alleviate  the  permitting  burden  on 
IDEM.  By  using  the  "allowable" 
definition  and  adding  exemption 
regulations  in  326  LAC  2-1-1.  IDEM  will 
be  able  to  concentrate  its  resources  on 
relatively  more  significant  sources.  For 
the  reasons  stated  above,  the  EPA 
approves  the  plan  revisions  submitted 
on  October  25,  1994  and  April  29,  1997, 
to  incorporate  changes  to  existing 
regulations  and  to  accommodate  recent 
revisions  to  the  SIP  by  adding  and 
updating  regulations. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comments.  However,  in  a  separate 
document  in  a  previous  Federal 
Register  publication,  the  EPA  has 
proposed  to  approve  the  SIP  revision 
should  adverse  or  critical  comments  be 
filed.  This  action  will  be  effective  on 
September  19. 1997  unless,  by  August 
20. 1997,  adverse  or  critical  comments 
are  received. 

If  the  EPA  receives  such  comments, 
this  action  will  be  withdrawn  before  the 
effective  date  by  publishing  a 
subsequent  rulemaking  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action  serving  as  a  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  If  no 
such  comments  are  received,  the  public 
is  advised  that  this  action  will  be 
effective  on  September  19, 1997. 

Nothing  in  this  action  should  be 
construed  as  permitting,  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  SIP.  Each 
request  for  revision  to  the  SIP  shall  be 
considered  separately  in  light  of  specific 
technical,  economic,  and  enviroiunental 
factors  and  in  relation  to  relevant 
statutory  and  regulatory  requirements. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 


action  from  Executive  Order  12866 
review. 

B.  Regulatory  Flexibility 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively.  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
with  jurisdiction  over  populations  of 
less  than  50.000. 

SIP  approvals  under  section  110  and 
subchapter  I.  part  D  of  the  Act  do  not 
create  any  new  requirements,  but 
simply  approve  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  impose  any  new  requirements,  the 
Administrator  certifies  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected.  Moreover,  due  to  the 
nature  of  the  Federal-State  relationship 
under  the  Act,  preparation  of  a 
flexibility  analysis  would  constitute 
Federal  inquiry  into  the  economic 
reasonableness  of  the  State  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  EPA.,  427 
U.S.  246.  256-66  (1976);  42  U.S.C. 
7410(a)(2). 

C.  Unfunded  Mandates 

Under  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995.  signed 
into  law  on  March  22,  1995,  EPA  must 
undertake  various  actions  in  association 
with  any  proposed  or  final  rule  that 
includes  a  Federal  mandate  that  may 
result  in  estimated  costs  to  state,  local, 
or  tribal  govenunents  in  the  aggregate; 
or  to  the  private  sector,  of  $100  million 
or  more.  This  Federal  action  approves 
pre-existing  requirements  under  state  or 
local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  state,  local,  or  tribal 
governments,  or  the  private  sector, 
result  &om  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
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not  a  major  rule  as  defined  by  5  U.S.C. 
804(2). 

£.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Act. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  September  19.  1997.  Filing  a 
petidon  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2)). 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons. 
Incorporation  by  reference.  Lead, 
Particulate  matter.  Sulfur  dioxide, 
Volatile  organic  compounds. 

Dated:  )iine  18.  1997. 
Michelle  D.  )ordui. 

Acting  Regional  Administrator. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I.  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows; 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  P — Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)(109)  to  read  as 
follows: 

f  52.770    ktontiflcstion  Of  plan. 

•        •        •         •         • 

(0*  •  * 

(109)  On  October  25,  1994,  and  April 
29,  1997,  the  Indiana  Department  of 
Environmental  Management  requested  a 
revision  to  the  Indiana  State 
Implementation  Plan  in  the  form  of 
revisions  to  the  General  Provisions  and 
Permit  Review  Rules  intended  to  update 
and  add  regulations  which  have  been 
effected  by  recent  SIP  revisions,  and  to 
change  regulations  for  streamlining 
purposes.  This  revision  took  the  form  of 
an  amendment  to  Tide  326:  Air 
Pollution  Control  Board  of  the  Indiana 
Administrative  Code  (326  LAC)  1-1 
Provisions  Applicable  Throughout  Tide 
326.  1-2  Definitions,  1-6  Malfunctions. 
2-1  Construction  and  Operating  Permit 
Requirements. 


(i)  Incorporation  by  reference.  326 
LAC  1-1-2  and  1-1-3.  326  lAC  1-2-2, 
1_2_4.  1-2-12, 1-2-33.1,  and  1-2-33.2. 
326  LAC  1-6-1.  326  LAC  2-1-1,  2-1-3, 
and  2-1-10.  Adopted  by  the  Indiana  Air 
Pollution  Control  Board  March  10,  1994. 
Filed  with  the  Secretary  of  State  May 
25,  1994.  Effective  June  24.  1994. 
Published  at  Indiana  Register.  Volume 
17.  Number  10,  July  1.  1994. 
*        •         •         »         * 

|FR  Doc.  97-19092  Filed  7-18-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[SIPTRAX  NO.VA062-5019;  FRL-5861-a] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Richmond,  Virginia— NOx  Exemption 
Petition 

AGENCY:  Environmental  Protection 
Agency  (EPAJ. 
ACTION:  Final  rule. 

SUMMARY:  The  EPA  is  issuing  final 
approval  of  a  petition  from  the 
Commonwealth  of  Virginia  requesting 
that  the  Richmond  moderate  ozone 
nonattainment  area  be  exempt  from 
applicable  nitrogen  oxides  (NOx) 
reasonably  available  control  technology 
(RACT)  control  requirements  of  section 
182(f)  of  the  Clean  Air  Act  (Act).  This 
exemption  request,  submitted  by  the 
Virginia  Department  of  Environmental 
Quality,  is  based  upon  three  years  of 
ambient  air  monitoring  data  which 
demonstrate  that  the  National  Ambient 
Air  Quality  Standard  (NAAQS)  for 
ozone  has  been  attained  in  the 
Richmond  area  without  additional 
reductions  of  NOx.  The  effect  of  this 
action  is  to  remove  the  requirement  for 
NOx  RACT  contingent  upon  continued 
monitoring  of  attainment  in  the 
Richmond  area.  The  action  will  also 
stop  application  of  the  offset  sanction 
imposed  on  January  8.  1996  and  defer 
application  of  future  sanctions  as  of  the 
effective  date  of  the  exemption 
approval.  This  action  is  being  taken 
under  section  182(fl  of  the  Clean  Air 
Act. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  on  August  20.  1997. 
ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air,  Radiation, 
and  Toxics  Division,  U.S. 
Environmental  Protection  Agency, 
Region  ID,  841  Chestnut  Building. 


Philadelphia,  Pennsylvania  19107; 
Virginia  Department  of  Environmental 
Quality,  629  East  Main  Street, 
Richmond,  Virginia,  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  H.  Cripps,  (215)  566-2179, 
at  the  EPA  Region  ID  address  at)ove  (or 
via  e-mail  at 
cripps.christopher@epamail.epa.gov). 

SUPPLEMENTARY  INFORMATION:  On 
December  18,  1995.  the  Coimnonwealth 
of  Virginia's  Department  of 
Environmental  Quality  submitted  a  NOx 
exemption  petition  that  would  exempt 
the  Richmond  ozone  nonattainment  area 
from  the  NOx  RACT  requirement  under 
section  182(f)  of  the  Act.  The  exempUon 
request  was  based  upon  ambient  air 
monitoring  data  for  1993,  1994,  and 
1995,  which  demonstrated  that  the 
NAAQS  for  ozone  has  been  attained  in 
the  area  without  additional  reductions 
of  NOx-  Subsequent  to  the  original 
request  for  an  exempUon.  additional 
ambient  data  for  1996  became  available. 
The  EPA  has  reviewed  the  ambient  air 
monitoring  data  for  1994, 1995,  and 
1996  and  concludes  that  the  area  is  sdll 
attaining  the  ozone  standard. 

The  current  design  value  for  the 
Richmond  nonattainment  area, 
computed  using  ozone  monitoring  data 
for  1994  throu^  1996.  is  116  parts  per 
billion  (ppb).  The  average  annual 
number  of  expected  exceedances  is  0.7 
for  that  same  time  period.  For  the  1993 
to  1995  time  period,  the  average  aimual 
number  of  expected  exceedances  was 
1.0,  and  the  corresponding  design  value 
was  124  ppb.  An  area  is  considered  in 
attainment  of  the  standard  if  the  average 
annual  number  of  expected  exceedances 
is  less  than  or  equal  to  1.0. 

On  July  26, 1996,  the  Commonwealth 
of  Virginia  submitted  a  redesignation 
request  and  complete  maintenance  plan 
for  the  Richmond  ozone  nonattainment 
area  based  on  the  1993  to  1995  air 
quality  monitoring  data.  The  EPA  will 
be  acting  on  this  submittal  in  a  separate 
rulemaking  document. 

On  March  19, 1996,  the  EPA  proposed 
approval  of  the  NOx  exemption  petition 
for  the  Richmond  ozone  nonattainment 
area  (61  FR  11170).  Also,  in  a  March  19, 
1996  interim  final  rule,  EPA  made  a 
determination  that  the  Commonwealth, 
contingent  on  continued  monitored 
attainment  of  the  ozone  NAAQS,  had 
corrected  the  deficiency  of  failing  to 
submit  NOx  RACT  rules  (61  FR  11162). 
This  interim  final  rule  did  not  stop  the 
sanction  clock  that  started  imder  section 
179  for  this  area  on  July  8.  1994. 
However,  this  interim  final  rule  did  stay 
the  application  of  the  offset  sanction 
and  has  deferred  the  application  of  the 
highway  sanction.  The  EPA  provided 
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the  public  with  an  opportunity  to 
comment  on  the  proposed  action  and  on 
the  interim  final  rule. 

Response  to  Public  Comment 

Adverse  conunents  to  the  proposed 
exemption  and  the  interim  final  rule 
were  received  from  six  commenters.  In 
addition,  three  environmental  groups 
submitted  joint  adverse  comments  on 
the  proposed  approvals  of  NOx 
exemptions  for  the  Ohio  and  Michigan 
ozone  nonattainment  areas  in  August  of 
1994.  These  comments  addressed  the 
EPA's  general  policy  regarding  NOx 
exemptions.  The  commenters  requested 
that  these  comments  be  addressed  in  all 
EPA  rulemakings  dealing  with  section 
182(f)  exemptions.  Even  though  some  of 
these  August  1994  comments  are  not 
pertinent  to  the  proposed  action,  EPA 
has  addressed  them  for  completeness. 

Ln  addition  to  commenters  who  fully 
opposed  the  exemption,  two  letters  were 
received  that  either  conditionally 
supported  the  exemption  or  that  fully 
supported  the  exemption  but 
commented  adversely  on  supplemental 
information  in  the  preamble  of  the 
notice  of  proposed  rulemaking.  One  of 
these  two  comment  letters  supported 
the  proposed  exemption  only  if  no 
further  controls  on  volatile  organic 
compounds  (VOC)  would  be  required  in 
lieu  of  NOx  RACT.  The  second  of  these 
two  comment  letters  fully  supported  the 
exemption  and  provided  urban  airshed 
modeling  results  to  show  further 
reduction  of  NOx  would  not  contribute 
to  attainment  although  EPA's  action  to 
grant  the  exemption  is  based  upon 
ambient  air  quality  data  indicating  that 
the  Richmond  area  has  attained  the 
ozone  NAAQS  and  not  upon  a  modeled 
demonstration.  The  following 
discussion  summarizes  the  comments 
received  regarding  the  Commonwealth's 
petition  and  EPA's  proposed  rulemaking 
and  presents  the  EPA's  responses  to 
these  comments. 

Comment  *1  Certain  commenters 
argued  that  all  NOx  exemption 
determinations  by  the  EPA,  including 
exemption  actions  taken  under  the 
petition  process  established  by 
subsection  182(f)(3),  must  occur  during 
consideration  of  a  state  implementation 
plan  (SIP)  revision.  These  commenters 
argued  that  NOx  exemptions  are 
provided  for  in  two  separate  parts  of  the 
Act,  section  182(b)(1)  and  section  182(f). 
Because  the  NOx  exemption  tests  in 
subsections  182(b)(1)  and  182(f)(1) 
include  language  indicating  that  action 
on  such  requests  should  take  place 
"when  [EPAJ  approves  a  plan  or  plan 
revision,"  these  commenters  conclude 
that  all  NOx  exemption  determinations 
by  the  EPA,  including  exemption 


actions  taken  under  the  petition  process 
established  by  subsection  182(f)(3), 
must  occur  during  consideration  of  an 
approvable  SIP  revision  such  as 
attainment  demonstrations  or 
maintenance  plans,  unless  the  area  has 
been  redesignated  as  attainment.  Several 
commenters  stated  NOx  exemptions 
should  only  be  considered  in 
conjunction  with  attainment  or 
maintenance  plans  whereas  one 
commenter  stated  NOx  exemptions 
should  only  be  considered  in 
conjunction  with  any  implementation 
plans  containing  control  measures. 

Response  »1  Section  182(f)  contains 
very  few  details  regarding  the 
administrative  procedures  for  acting  on 
NOx  exemption  requests.  The  absence 
of  specific  guidelines  by  Congress  leaves 
the  EPA  with  discretion  to  establish 
reasonable  procedures  consistent  with 
the  requirements  of  the  Administrative 
Procedures  Act  (APA). 

The  EPA  disagrees  with  the 
commenters  regarding  the  process  for 
considering  NOx  exemption  requests 
imder  section  182(f)  and  instead, 
believes  that  sections  182(f)(1)  and 
182(f)(3)  provide  independent 
procedures  by  which  die  EPA  may  act 
on  NOx  exemption  requests.  The 
language  in  section  182(f)(1),  which 
indicates  that  the  EPA  should  act  on 
NOx  exemptions  in  conjimction  with 
action  on  a  plan  or  a  plan  revision,  does 
not  appear  in  section  182(f)(3).  While 
section  182(f)(3)  references  section 
182(f)(1),  die  EPA  believes  that  diis 
reference  encompasses  only  the 
substantive  tests  Ln  paragraph  (1)  (and 
by  extension,  paragraph  (2)),  not  the 
procedural  requirement  that  the  EPA  act 
on  exemptions  only  when  acting  on  SIP 
revisions.  Additionally,  section  182(f)(3) 
provides  that  "a  person"  (which  section 
302(e)  of  the  Act  defines  to  include  a 
State)  may  petition  for  NOx  exemptions 
"at  any  time,"  and  requires  the  EPA  to 
make  its  determination  within  6  months 
of  the  petition's  submission.  These  key 
differences  lead  the  EPA  to  believe  that 
Congress  intended  the  exemption 
petition  process  of  paragraph  (3)  to  be 
distinct  and  more  expeditious  than  the 
longer  plan  revision  process  intended 
under  paragraph  (1). 

With  respect  to  major  stationary 
sources,  section  182(f)  requires  marginal 
areas  to  adopt  new  source  review  (NSR) 
rules,  unless  exempted.  These  rules 
were  generally  due  to  be  submitted  to 
the  EPA  by  November  15, 1992.  Thus, 
in  order  to  avoid  the  Act's  sanctions, 
areas  seeking  a  NOx  exemption  would 
have  needed  to  submit  this  exemption 
request  for  EPA  review  and  rulemaking 
action  several  months  before  November 
15. 1992.  In  contrast,  the  Act  specifies 


that  the  attainment  demonstrations  were 
not  due  until  November  1993  or  1994 
(and  the  EPA  may  take  up  to  12  months 
to  approve  or  disapprove  the 
demonstrations).  For  marginal  ozone 
nonattainment  areas  (subject  to  NOx 
NSR),  no  attainment  demonstrations  are 
called  for  in  the  Act.  For  areas  seeking 
redesignation  to  attainment  of  the  ozone 
NAAQS.  the  Act  does  not  specify  a 
deadline  for  submittal  of  maintenance 
demonstrations  (in  reality,  the  EPA 
would  generally  consider  redesignation 
requests  without  accompanying 
maintenance  plans  to  be  unacceptable). 
Clearly,  the  Act  envisions  the  submittal 
of  an  EPA  action  on  NOx  exemption 
requests,  in  some  cases,  prior  to 
submittal  of  attainment  or  maintenance 
demonstrations. 

Comment  *2  Commenters  argued  that 
for  various  reasons  three  years  of 
"clean"  data  foil  to  demonstrate  that 
NOx  reductions  would  not  contribute  to 
attainment  and  that  EPA's  policy 
erroneously  equates  the  absence  of  a 
violation  for  one  three-year  period  with 
"attainment".  Two  commenters  argued 
that  three  years  of  violation-free  data 
could  be  reflecting  an  economic 
downturn  that  resulted  in  temporarily 
lower  than  normal  emissions. 

Several  of  these  commenters  argued 
that  three  years  of  data  without  a 
violation  might  be  only  the  result  of 
favorable  weather  conditions.  One 
commenter  argued  that  the  weather  in 
1995  was  in  fact  abnormal  in  that  the 
Richmond  area  experienced  high- 
altitude  winds  which  prevented 
stagnation. 

Response  *2  The  EPA  does  not  agree 
with  the  comment  that  three  years  of  air 
quality  monitoring  data  is  an 
insufficient  basis  to  grant  an  exemption 
under  section  182(f).  In  cases  where  a 
nonattainment  area  outside  an  ozone 
transport  region  is  demonstrating 
attainment  with  3  consecutive  years  of 
air  quality  monitoring  data  without 
having  implemented  the  section  182(f) 
NOx  provisions,  the  EPA  believes  that 
the  section  182(f)  test  is  met  since 
"additional  reductions  of  (NOxl  woidd 
not  contribute  to  attainment"  of  the 
NAAQS  in  that  area.  Ln  all  cases,  in  the 
absence  of  approved  maintenance  and 
contingency  plans  and  an  approved 
redesignation  request.  EPA's  approval  of 
the  exemption  is  granted  on  a 
contingent  basis  (i.e.,  the  exemption 
would  last  for  only  as  long  as  the  area's 
monitoring  data  continue  to 
demonstrate  attainment). 

The  EPA  has  separate  criteria  for 
determining  if  an  area  should  be 
officially  redesignated  to  attainment 
under  section  107(d)(3)(E)  of  die  Act 
The  section  107  criteria  are  more 
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comprehensive  than  the  Act  requires 
with  respect  to  NOx  exemptions  under 
section  182(f)  If  all  the  criteria,  other 
than  that  related  to  air  quality  data,  for 
redesignation  are  met.  EPA  would  act  to 
redesignate  an  area  to  attainment  of  the 
ozone  NAAQS  based  upon  only  (and  at 
least)  three  years  of  violation-free  data. 

In  addition  to  air  quality  monitoring 
data  showing  attainment,  under  section 
107,  EPA  can  only  redesignate  an  area 
to  attaiiunent  if  EPA  has  fully  approved 
a  maintenance  plan.  One  of  EPA's 
criteria  for  an  approvable  maintenance 
plan  is  that  the  plan  demonstrate 
maintenance  with  the  standard  for  a 
period  of  twelve  years  after  the 
submission  of  the  maintenance  plan. 
One  method  of  demonstrating 
maintenance  is  a  showing  that  future 
year  emissions  of  each  of  the  ozone 
precursors  including  NOx  will  remain 
stable  or  decline  over  the  twelve-year 
period.  In  the  absence  of  such 
redesignation  with  an  approved 
maintenance  plan,  EPA's  approval  of 
the  exemption  is  granted  on  a 
contingent  basis. 

EPA  must,  as  a  legal  matter,  use  the 
ambient  air  quality  monitoring  data  and 
related  evaluation  methodologies  to 
determine  if  an  area  is  attaining  or 
violating  the  ozone  NAAQS  and  base  its 
action  on  the  particular  facts  of  each 
exemption  petition.  Therefore,  the  EPA 
cannot  require  that  states  seeking 
exemption  from  NOx  provisions  based 
on  monitoring  data  estimate  what 
emissions  might  have  been  under 
different  economic  conditions.  The  EPA 
cannot  require  that  states  seeking 
exemptions  from  NOx  provisions  based 
on  monitoring  data  estimate  what  ozone 
concentrations  might  have  been  under 
different  meteorological  conditions. 
Furthermore,  the  determination  of 
compliance  with  the  ozone  NAAQS 
uses  air  quality  monitoring  data  over  a 
three  year  period  and  therefore  accounts 
for  fluctuations  in  meteorology. 

Comment  '3  One  commenter  stated 
that  because  the  Virginia  petition  did 
not  take  into  account  meteorological 
fluctuations  any  perceived  trends  in 
ambient  ozone  monitoring  data  are  a 
poor  basis  for  an  exemption,  and  cited 
the  conclusions  in  the  report  of  the 
National  Academy  of  Sciences  (NAS) 
"Rethinking  the  Ozone  Problem  in 
Urban  and  Regional  Air  Pollution" 
(National  Academy  Press,  Wash.,  DC, 
1991  fby  the  National  Research  Council 
that  year-to-year  variability  in  ozone 
concentrations  are  attributable  to 
meteorological  fluctuations.  This 
commenter  also  cited  the  conclusion  in 
this  NAS  report  that  the  current  use  of 
the  second-highest  daily  maximum  1- 
hour  concentration  in  a  given  year  as 


the  principal  measure  to  assess  ozone 
trends  is  not  a  reliable  measure  of 
progress  in  reducing  ozone  and  that 
more  statistically  robust  methods 
should  be  used.  This  commenter  noted 
that  there  were  seven  ozone 
nonattainment  areas  (Kansas  City,  San 
Francisco,  Memphis,  Detroit, 
Cinciimati.  Pittsburgh  and  Muskegon) 
which  violated  the  ozone  NAAQS  in 
1995  that  had  been  redesignated  to 
attaiiunent  since  1990  or  had 
redesignation  requests  pending.  The 
commenter  also  argued  that  a 
conclusion  based  solely  upon  three 
years  of  "clean"  data  fails  to 
demonstrate  that  NOx  reductions  would 
not  contribute  to  attainment  because  in 
the  absence  of  reliable  methods  for 
monitoring  reductions  in  precursor 
emissions  EPA  cannot  conclude  that 
real  progress  in  reducing  ozone  has  been 
made. 

Response  *3  EPA  does  not  agree  with 
the  comment.  As  noted  in  the  response 
to  an  earlier  comment,  EPA  must,  as  a 
legal  matter,  use  the  ciurent  ozone 
standard  and  related  evaluation 
methodologies  to  determine  if  an  area  is 
attaining  or  violating  the  ozone  NAAQS 
and  base  its  action  on  the  particular 
facts  of  each  exemption  petition.  The 
cited  NAS  report  and  EPA's  companion 
report  both  support  the  conclusion  that, 
as  a  general  matter  for  ozone 
nonattaiiunent  areas  across  the  country, 
NOx  reductions  in  addition  to  VOC 
reductions  will  be  needed  to  achieve 
attaiiunent.  However,  as  stated  in  the 
response  to  an  earlier  comment,  EPA 
believes  that  an  area  outside  an  ozone 
transport  region  qualifies  for  an 
exemption  under  section  182(f)  when 
the  area  is  demonstrating  attainment 
with  3  consecutive  years  of  air  quality 
monitoring  data  without  having 
implemented  the  section  182(f)  NOx 
provisions.  For  the  Richmond  area  the 
issue  is  whether  the  additional 
reductions  from  the  requirements  of 
section  182(f)  would  contribute  to 
attainment  of  the  ozone  NAAQS  in  the 
Richmond  area.  The  reductions  required 
under  section  182(f)  are  "additional"  in 
the  sense  that  these  reductions  will 
occur  in  addition  to  other  requirements 
of  the  Act.  For  example,  the  Clean  Air 
Act  mandated  a  number  of  new  control 
measures  such  as  those  required  under 
Title  II  concerning  nationaJ  standards 
for  new  motor  vehicles  which  will 
reduce  both  NOx  and  VOC  emissions  as 
cars  built  prior  to  these  standards  are 
replaced  by  those  required  to  meet  these 
standards.  For  the  reasons  stated  in  the 
previous  response,  EPA  believes  there  is 
a  basis  for  granting  a  NOx  exemption  for 
the  Richmond  area  on  a  contingent  basis 


(in  the  absence  of  approved 
maintenance  and  contingency  plems  and 
an  approved  redesignation  request). 

Comment  M  One  of  these  conunenters 
provided  newspaper  articles  which 
reported  that  the  Richmond  area  was 
slated  for  construction  of  one  major  new 
manufacttuing  facility  and  was  one  of  a 
few  areas  under  consideration  for 
location  of  another  major  new 
manufacturing  facility.  This  commenter 
noted  that  future  ozone  precursor 
emissions  growth  is  likely. 

Response  •4  The  EPA's  decisions  on 
whether  or  not  to  grant  a  NOX  waiver 
are  not  dependent  on  estimates  of  what 
emissions  may  be  in  future  years.  As 
explained  in  the  response  to  a  previous 
comment,  EPA  must,  as  a  legal  matter, 
use  the  ambient  air  quality  monitoring 
data  and  related  evaluation 
methodologies  to  determine  if  an  area  is 
attaining  or  violating  the  ozone  NAAQS 
and  base  its  action  on  the  particular 
facts  of  each  exemption  petition.  As  also 
explained  in  the  response  to  a  previous 
comment,  a  determination  that  an  area 
is  in  "attainment"  based  on  three  years 
of  clean  data  does  not  result  in  official 
redesignation  to  attainment  until  the 
other  requirements  of  secdon 
107(d)(3)(E)  of  the  Act  are  met.  These 
other  requirements  include  a 
demonstration  of  continued 
maintenance  for  twelve  years  after 
submittal  of  the  redesignation  request 
and  maintenance  plan.  Such  a 
demonstration  may  be  based  upon  a 
showing  that  emissions  of  ozone 
precursors  will  remain  stable  or  decline 
relative  to  the  emissions  in  the 
attainment  year  inventory  or  be  based 
upon  photochemical  modeling  that  a 
future  year  mix  of  ozone  precursor 
emissions  will  not  result  in  violation  of 
the  ozone  NAAQS.  Either  method  for  a 
demonstration  of  maintenance  sets 
emission  budgets  for  ozone  precursors. 
In  all  cases,  in  the  absence  of  approved 
maintenance  and  contingency  plans  and 
an  approved  redesignation  request, 
EPA's  approval  of  the  exemption  is 
granted  on  a  contingent  basis  (i.e.,  the 
exemption  would  last  for  only  as  long 
as  the  area's  monitoring  data  continue  to 
demonstrate  attainment). 

Comment  »5  Many  commenters 
opposed  the  exemption  based  on  3  years 
of  clean  data  where  there  is  evidence 
that  shows  the  exemption  interferes 
with  attainment  or  maintenance  in 
downwind  areas.  Several  commenters 
noted  that  either  one  or  both  of  EPA's 
December  1993  guidance  and  May  27, 
1994  policy  prohibits  granting  a  section 
182(f)  exemption  based  on  3  years  of 
clean  data  if  evidence  exists  showing 
that  the  exemption  would  interfere  writh 
attainment  or  maintenance  in 
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downwind  areas.  Such  conditions 
should  also  apply  to  exemption  requests 
based  on  modeling. 

One  commenter  provided  evidence 
that  shows  NOx  reductions  in  the 
Richmond  area  provide  ozone  benefits 
in  large  areas  of  the  ozone  transport 
region.  Several  commenters  referenced 
results  of  regional  oxidant  modeling 
(ROM)  performed  by  the  EPA  and 
mentioned  in  the  notice  of  proposed 
rulemaking  for  this  action  that  show 
regional  NOx  control  is  needed  in 
combination  with  localized  VOC  control 
in  order  to  attain  the  ozone  NAAQS 
throughout  the  Ozone  Transport  Region 
(OTR);  thus,  control  of  NOx  emissions 
throughout  the  eastern  United  States 
will  contribute  to  significant  reductions 
in  peak  ozone  levels  within  the  OTR. 
Several  commenters  asked  EPA  to  re- 
evaluate the  February  8.  1995 
memorandum  firom  John  S.  Seitz, 
Director,  Office  of  Air  Quality  and 
Standards,  entitled  "Section  182(f) 
Nitrogen  Oxides  (NOx)  Exemptions — 
Revised  Process  and  Criteria"  to  require 
that  exemptions  only  be  granted  to  areas 
that  do  not  interfere  with  attainment  or 
maintenance  in  downwind  areas.  Three 
of  these  commenters  contend  that  EPA 
cannot  segregate  action  imder  section 
182(f)  from  the  requirements  of  section 
110(a)(2)(D). 

One  of  these  commenters  also 
opposed  the  interim  final  rule  to  stay 
sanctions  because  it  ignores  the 
detrimental  effects  on  air  quality  on 
areas  downwind. 

Response  #5  As  a  result  of  comments 
on  previous  NOx  exemptions,  the  EPA 
reevaluated  its  position  on  this  issue 
and  has  revised  previously-issued 
guidance.  See  the  Memorandum. 
"Section  182(f)  Nitrogen  Oxides  (NOx) 
Exemptions — Revised  Process  and 
Criteria,"  dated  February  8, 1995,  from 
John  Seitz.  As  described  in  this 
memorandum,  the  EPA  intends  to  use 
its  authority  under  section  110(a)(2)(D) 
to  require  a  State  to  reduce  NOx 
emissions  from  stationary  and/or  mobile 
sovutes  where  there  is  evidence,  such  as 
photochemical  grid  modeling,  showing 
that  the  NOx  emissions  would 
contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State  or  in 
another  nonattainment  area  within  the 
same  State.  This  action  would  be 
independent  of  any  action  taken  by  the 
EPA  on  a  NOx  exemption  request  under 
section  182(f).  That  is,  the  EPA's  action 
to  grant  or  deny  a  NOx  exemption 
request  under  section  182(f)  for  any  area 
would  not  shield  that  State's  need  in 
response  to  a  call  by  EPA  for  revisions 
to  state  implementation  plans  (SIP  call), 
for  example,  area  from  the  EPA's  action 


to  require  additional  NOx  emission 
reductions  from  sources  in  that  area,  if 
necessary,  under  section  110. 

Recent  modeling  data  suggest  that 
certain  ozone  nonattainment  areas  may 
benefit  from  reductions  in  NOx 
emissions  upwind  of  the  nonattainment 
areas.  The  EPA  is  working  with  the 
States  and  other  organizations  to  design 
and  complete  studies  which  consider 
upwind  sources  and  quantify  their 
impacts.  At  the  same  time.  States  have 
requested  exemptions  from  NOx 
requirements  under  section  182(f)  for 
certain  nonattainment  areas  in  the 
modeling  domains.  Some  of  these 
nonattainment  areas  may  impact 
downwind  nonattainment  areas.  The 
EPA  intends  to  address  the  transport 
issue  under  section  110(a)(2)(D).  based 
on  a  regional  modeling  analysis. 

Under  section  182(f)(1)(A)  of  the  Act, 
an  exemption  from  NOx  requirements 
may  be  granted  for  nonattainment  areas 
outside  of  an  ozone  transport  region  if 
the  EPA  determines  that  "additional 
reductions  of  (NOx)  would  not 
contribute  to  atteiinment  of  the  national 
ambient  air  quality  standard  for  ozone 
in  the  area."  There  are  three  NOx 
exemption  tests  specified  in  section 
182(f).  Of  these,  two  are  applicable  for 
areas  outside  of  an  ozone  transport 
region:  the  "contribute  to  attainment" 
test  described  above,  and  the  "net  air 
quality  benefits"  test.  The  EPA  must 
determine,  under  the  latter  test,  that  the 
net  benefits  to  air  quality  in  an  area  "are 
greater  in  the  absence  of  NOx 
reductions"  from  relevant  sources. 
Based  on  the  plain  language  of  section 
182(f),  EPA  believes  that  each  test 
provides  an  independent  basis  for 
receiving  a  full  or  limited  NOx 
exemption.  Consequently,  as  stated  in 
section  1.4  of  the  December  16,  1993, 
EPA  guidance, 

[wlhere  any  one  of  the  tests  is  met  (even 
if  another  test  is  failed),  the  section  182(0 
NOx  requirements  would  not  apply  or,  under 
the  excess  reductions  provision,  a  portion  of 
these  requirements  would  not  apply. 

As  described  in  section  4.3  of  the 
December  13.  1993,  EPA  guidance 
document,  "Guideline  for  Determining 
the  Applicability  of  Nitrogen  Oxides 
Requirements  Under  Section  182(f)," 
the  EPA  encourages,  but  does  not 
require.  States/petitioners  to  consider 
the  impacts  on  the  entire  modeling 
domain  since  the  effects  of  an 
attainment  strategy  may  extend  beyond 
a  designated  nonattainment  area. 
Specifically,  the  guidance  encourages 
States  to  consider  imposition  of  the  NOx 
requirements  if  needed  to  avoid  adverse 
impacts  in  downwind  areas,  either 
intra-  or  interstate.  States  need  to 


consider  such  impacts  since  they  are 
ultimately  responsible  for  achieving 
attainment  in  all  portions  of  their  State 
and  for  ensuring  that  emissions 
originating  in  their  State  do  not 
contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  by,  any  other  State.  See 
section  110(a)(2)(D)(i)(I)  of  the  Act. 

In  contrast,  section  4.4  of  the 
December  16,  1993,  guidance  states  that 
the  section  182(f)  demonstration  would 
not  be  approved  if  there  is  evidence, 
such  as  photochemical  grid  modeling, 
showing  that  the  NOx  exemption  would 
interfere  with  attainment  or 
maintenance  in  downwind  areas.  The 
guidance  further  explains  that  section 
110(a)(2)(D)  [not  section  182(f)l 
prohibits  such  impacts.  Consistent  with 
section  4.3  of  the  guidance,  the  EPA 
believes  that  the  section  110(a)(2)(D) 
and  182(f)  provisions  must  be 
considered  independentiy,  and  hence, 
has  revised  section  4.4  of  the  December 
16,  1993,  guidance  document.  Thus,  if 
there  is  evidence  that  NOx  emissions  in 
an  upwind  area  would  interfere  with 
attainment  or  maintenance  in  a 
downwind  area,  that  problem  should  be 
separately  addressed  by  the  State(s)  or, 
if  necessary,  by  the  EPA  in  a  section 
110(a)(2)(D)  action.  In  addition,  a 
section  182(f)  exemption  request  should 
be  independenUv  considered  by  the 
EPA. 

The  Commonwealth  of  Virginia  is 
being  included  in  modeling  analyses 
being  conducted  by  the  EPA,  States,  and 
other  agencies  as  part  of  the  Ozone 
Transport  Assessment  Group  (OTAG). 
The  OTAG  process  is  a  consultative 
process  among  the  eastern  States  and 
the  EPA.  The  OTAG  assessment  process 
will  evaluate  regional  and  national 
emission  control  strategies  using 
improved  regional  modeling  analyses. 
The  goal  of  ^e  OTAG  process  is  to 
reach  consensus  on  additional  regional 
and  national  emission  reductions  that 
are  needed  to  support  efforts  to  attain 
the  ozone  standard  in  the  eastern  United 
States. 

On  January  10,  1997  (62  FR  1420) 
EPA  issued  a  notice  of  intent  to  issue  a 
SIP  call  to  reduce  regional  transport  of 
ozone.  In  this  notice,  in  accordance  with 
section  110(k)(5)and  110(a)(2)(D)  of  the 
Clean  Air  Act  (Act),  the  EPA  annoimced 
its  plans  to  require  States  to  submit  SIP 
measures  to  ensure  that  emission 
reductions  are  achieved  as  needed  to 
allow  current  nonattainment  areas  to 
prepare  attainment  demonstrations  for 
the  ciurent  NAAQS.  This  action  will 
reflect  the  technical  work  done  by 
OTAG  and  other  pertinent  regional  and 
urban  scale  analyses  of  ozone  transport 
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Furthermore,  this  exemption  in  no 
way  insulates  or  alleviates  the 
Commonwealth  of  Virginia  from  any 
future  obligations  to  secure  additional 
NOx  reductions,  perhaps  even  &x)m 
among  sources  in  the  Richmond  area, 
should  technical  evidence,  including 
but  not  limited  to  that  which  may  result 
from  the  OTAG  process,  indicate  that 
such  reductions  are  required  because 
NOx  emissions  generated  in  Virginia 
interfere  with  the  ability  of  another  state 
or  legally  responsible  jurisdiction  to 
attain  and  maintain  the  NAAQS  for 
ozone,  and  EPA  makes  such  a  finding. 

Comment  #6  One  commenler  asked 
EPA  to  require  NOx  RACT  immediately 
under  section  nO(a)(2)(D)  if  the 
Commonwealth's  petition  for  an 
exemption  from  NOx  RACT  is 
approved. 

Response  #6  The  EPA  does  not  agree 
with  this  comment  for  two  reasons. 
First.  EPA  noted  in  the  Technical 
Support  Document  for  this  action  that 
the  level  of  reductions  required  under 
section  110  may  be  greater  or  less  than 
that  required  by  RACT,  depending  upon 
the  circumstances.  The  EPA  established 
general  policy  for  NOx  RACT  in  the 
"NOx  Supplement  to  the  General 
Preamble  for  Implementation  of  Title  I" 
(57  FR  55620,  November  25,  1992)  and 
established  NOx  RACT  presumptive 
emission  limits  for  four  categories  of 
utility  boilers.  These  limits  require 
reductions  on  the  order  of  25  to  50 
percent  from  emission  rates  prior  to 
control.  The  ozone  transport  assessment 
process  described  previously  has 
evaluated  regional  and  national 
emission  control  strategies  for  NOx  that 
considered  levels  of  reductions  well  in 
excess  of  50  percent.  Therefore  RACT 
alone  may  not  be  a  significant  level  of 
control.  Secondly,  the  geographic  scope 
of  the  January  10,  1997  notice  of  intent 
to  issue  SIP  calls  for  areas  throughout 
the  OTAG  domain  that  are  contributing 
significantly  to  ozone  pollution  in 
downwind  aireas  includes  Virginia.  The 
SIP  call  process  will  therefore  address 
the  transport  of  ozone  from  all  areas 
influencing  the  various  ozone 
nonattainment  areas  in  the  eastern  half 
of  the  United  States.  As  noted  in  the 
response  to  an  earlier  comment.  EPA's 
position  is  that  an  action  to  grant  or 
deny  a  NOx  exemption  request  under 
section  182(fl  for  any  area  would  not 
shield  that  area  if  additional  NOx 
emission  reductions  are  determined  to 
be  necessary  to  meet  the  requirements  of 
section  110(a)(2)(D). 

Comment  i7  One  commenter  stated  it 
was  inappropriate  to  issue  the  NOx 
exemption  and  interim  final  rule  prior 
to  final  action  on  the  request  that  EPA 
exercise  its  authority  under  section 


110(a)(2)(D)  made  by  the  State  of  New 
York  in  the  November  1994  SIP  revision 
for  an  attainment  demonstration  for  the 
New  York  City  metropolitan  area. 

Response  #7  The  EPA  does  not  agree 
with  this  comment  for  the  reasons 
discussed  in  the  previous  two 
responses.  The  EPA  continues  to  believe 
that  actions  under  section  110(a)(2)(D) 
are  independent  of  any  action  taken  by 
the  EPA  on  a  NOx  exemption  request 
under  section  182(f).  However,  the 
EPA's  action  to  grant  or  deny  a  NOx 
exemption  request  under  section  182(f) 
for  any  area  would  not  shield  that  area 
if  additional  NOx  emission  reductions 
are  determined  to  be  necessary  to  meet 
the  requirements  of  section  110(a)(2)(D). 
In  the  January  10,  1997  notice  of  intent, 
the  EPA  announced  its  plans  to  require 
certain  States  to  submit  additional  SIP 
measures  to  ensure  that  emission 
reductions  are  achieved  as  needed  to 
allow  current  nonattainment  areas  to 
prepare  attairunent  demtinstrations  for 
the  current  NAAQS.  This  action  will 
reflect  the  technical  work  done  by 
OTAG  and  other  pertinent  regional  and 
urban  scale  analyses  of  ozone  transport. 

Comment  #8  CDne  commenter  asserted 
that  exemptions  should  be  granted 
considering  transport  issues  under 
section  110(2)(2)(D)  and  referenced  a 
"limited  exemption"  granted  for  the 
State  of  Maine.  The  limited  exemption 
was  "based  upon  a  demonstration  that 
NOx  emissions  in  the  Northern  Maine 
area  are  not  impacting  Maine's  moderate 
ozone  nonattainment  areas  or  any  other 
area  in  the  Ozone  Transport  Region 
during  the  time  periods  when  elevated 
ozone  levels  are  monitored  in  these 
areas." 

Response  98  As  noted  in  the  response 
to  an  earlier  comment,  EPA  does  not 
agree  that  exemptions  granted  under 
section  182(f)  for  areas  outside  an  ozone 
transport  region  must  consider  transport 
under  secUon  110(a)(2)(D).  The  EPA 
believes,  as  described  in  the  EPA's 
December  1993  guidance,  that  section 
182(f)(1)  of  the  Act  provides  that  the 
new  NOx  requirements  shall  not  apply 
(or  may  be  limited  to  the  extent 
necessary  to  avoid  excess  reductions)  if 
the  Administrator  determines  that  any 
one  of  the  following  tests  is  met: 

(1)  In  any  area,  the  net  air  quality 
benefits  are  greater  in  the  absence  of 
NOx  reductions  frtim  the  sources 
concerned; 

(2)  In  nonattainment  areas  not  within 
an  ozone  transport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  area;  or 

(3)  In  nonattainment  areas  within  an 
ozone  transport  region,  additional  NOx 
reductions  would  not  produce  net  ozone 


air  quality  benefits  in  the  transport 
region. 

Only  the  first  and  third  tests  are 
applicable  for  areas  inside  an  ozone 
transport  region;  the  "net  air  quality 
benefits  test"  and  the  "net  ozone  air 
quality  benefit"  test.  The  EPA  must 
determine,  under  the  first  test,  that  the 
net  benefits  to  air  quality  in  an  area  "are 
greater  in  the  absence  of  NOx 
reductions"  from  relevant  source*. 
Under  the  third  test,  EPA  must 
determine  "that  additional  NOx 
reductions  would  not  produce  net  ozone 
benefits  in  the  transport  region."  The 
exemption  for  Northern  Maine  was 
granted  under  the  third  test  (60  FR 
66749,  December  26,  1995).  Therefore, 
the  exemption  petition  for  Northern 
Maine  had  to  consider  net  ozone 
benefits  in  areas  within  the  transport 
region  that  are  downwind  of  that  State. 

Comment  #9  In  addition  to  stating 
that  perceived  trends  are  a  poor  basis  for 
a  conclusion  and  three  years  of  data  fail 
to  consider  meteorological  fluctuations, 
one  commenter  said  that  sections 
110(a)(2),  161  and  162  of  the  Act, 
obligate  EPA  to  protect  the  public  health 
by  ensuring  that  the  air  quality 
standards  are  attained  and  then 
maintained,  not  simply  to  respond  after 
a  violation  has  occurred.  (EPA's 
response  to  the  interplay  of  section 
182(f)  and  section  110(a)(2)  of  the  Act  is 
also  noted  in  the  response  to  previous 
comments.) 

Response  *9  The  EPA  does  not  agree 
with  this  comment  since  it  ignores  the 
Congressional  intent  as  evidenced  by 
the  pleun  language  of  section  182(f),  the 
structiu'e  of  the  Title  I  ozone  subpart  as 
a  whole,  and  relevant  legislative  history. 
By  contrast,  in  developing  and 
implementing  its  NOx  exemption 
policies,  the  EPA  has  sought  an 
approach  that  reasonably  accords  with 
that  intent.  In  addition  to  imposing 
control  requirements  on  major 
stationary  sources  of  NOx  similar  to 
those  that  apply  for  sources  of  VOC, 
section  182(f)  also  provides  for  an 
exemption  (or  limitation)  from 
application  of  these  requirements  if, 
under  one  of  several  tests,  the  EPA 
determines  that,  in  certain  areas,  NOx 
reductions  would  generally  not  be 
beneficial  towards  attainment  of  the 
ozone  standard. 

Sections  161  and  162  deal  with 
requirements  for  areas  designated 
"attainment"  of  the  ozone  (and  any 
other)  NAAQS.  Section  182(f) 
authorizes  when  a  nonattainment  area 
may  be  exempted  from  the  NOx  RACT 
requirement  for  purposes  of  attaining 
the  ozone  NAAQS;  however,  the 
exemption  does  not  preclude  future 
NOx  controls  needed  for  maintenance  of 
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the  ozone  NAAQS  that  may  be  required 
once  the  area  has  been  redesignated  to 
attainment.  The  EPA  has  not  interpreted 
the  "contribute  to  attainment"  language 
in  the  section  182(f)(1)(A)  test  to  mean 
"contribute  to  attainment  and 
maintenance."  (Refer  to  the  May  27, 
1994,  John  S.  Seitz,  Director,  Office  of 
Air  Quality  Planning  and  Standards, 
memorandum  entitled  "Section  182(f) 
Nitrogen  Oxides  (NOx)  Exemptions — 
Revised  Process  and  Criteria".) 
In  section  182(f)(1),  Congress 
explicitly  conditioned  action  on  NOx 
exemptions  on  the  results  of  an  ozone 
precursor  study  required  under  section 
185B  of  the  Act.  Because  of  the 
possibility  that  reducing  NOx  in  an  area 
may  either  not  contribute  to  ozone 
attainment  or  may  cause  the  ozone 
problem  to  worsen.  Congress  included 
attenuating  language,  not  just  in  section 
182(f),  but  throughout  Title  I  of  the  Act, 
to  avoid  requiring  NOx  reductions 
where  such  reductions  would  not  be 
necessary.  In  describing  these  various 
ozone  provisions,  including  section 
182(f).  the  House  Conference  Committee 
Report  states  in  the  pertinent  part: 

[T]he  Committee  included  a  separate  NOx/ 
VOC  (volatile  organic  compound]  study 
provision  in  section  (185B)  to  serve  as  the 
basis  for  the  various  findings  contemplated 
in  the  NOx  provisions.  The  Com^nittee  ddes 
not  intend  NOx  reduction  for  reduction's 
sake,  but  rather  as  a  measure  scaled  to  the 
value  of  NOx  reductions  for  achieving 
attainment  in  the  particular  ozone 
nonattainment  area.  See  H.R.  Rep.  No.  490, 
101st  Cong.,  2d  Sess.  257-258  (1990). 

Therefore,  EPA  has  concluded  that  the 
determination  of  the  benefits  of  NOx 
reductions  required  under  section 
182(f)(1)(A)  is  limited  to  a 
determination  of  whether  such 
reductions  would  contribute  only  to 
"attainment"  of  the  ozone  NAAQS  and 
need  not  consider  the  benefits  for 
maintenance  in  areas  that  have  been 
redesignated  to  attaiimient  of  the  ozone 
NAAQS. 

Comment  ilO  Several  commenters 
stated  that  the  exemption  should  not  be 
granted  because  the  Act  does  not 
authorize  any  exemption  of  the  NOx 
reduction  requirements  until  conclusive 
evidence  exists  that  such  reductions  are 
counter-productive. 

Response  ilO  The  EPA  does  not  agree 
with  this  comment  since  it  ignores  the 
Congressional  intent  as  evidenced  by 
the  plain  language  of  section  182(f),  the 
structure  of  the  Title  I  ozone  subpart  as 
a  whole,  and  relevant  legislative  history. 
By  contrast,  in  developing  and 
implementing  its  NOx  exemption 
policies,  the  EPA  has  sought  an 
approach  that  reasonably  accords  with 
that  intent.  In  addition  to  imposing 


control  requirements  on  major 
stationary  sources  of  NOx  similar  to 
those  that  apply  for  sources  of  VOC, 
section  182(f)  also  provides  for  an 
exemption  (or  limitation)  from 
application  of  these  requirements  if, 
under  one  of  several  tests,  the  EPA 
determines  that,  in  certain  areas,  NOx 
reductions  would  generally  not  be 
beneficial  towards  attainment  of  the 
ozone  standard.  In  section  182(f)(1), 
Congress  explicitly  conditioned  action 
on  NOx  exemptions  on  the  results  of  an 
ozone  precursor  study  required  under 
section  185B  of  the  Act.  Because  of  the 
possibility  that  reducing  NOx  in  an  area 
may  either  not  contribute  to  ozone 
attainment  or  may  cause  the  ozone 
problem  to  worsen.  Congress  included 
attenuating  language,  not  just  in  section 
182(f),  but  throughout  Title  I  of  the  Act, 
to  avoid  requiring  NOx  reductions 
where  such  reductions  would  not  be 
beneficial  or  would  be 
coimterproductive.  In  describing  these 
various  ozone  provisions,  including 
section  182(f).  the  House  Conference 
Committee  Report  states  in  the  pertinent 
part: 

(TJhe  Committee  included  a  separate  NOx/ 
VOC  [volatile  organic  compound]  study 
provision  in  section  (185B)  to  serve  as  the 
basis  for  the  various  findings  contemplated 
in  the  NOx  provisions.  The  Committee  does 
not  intend  NOx  reduction  for  reduction's 
sake,  but  rather  as  a  measure  scaled  to  the 
value  of  NOx  reductions  for  achieving 
attainment  in  the  particular  ozone 
nonattainment  area.  See  RR.  Rep.  No.  490. 
101st  Cong..  2d  Sess.  257-258  (1990). 

As  noted  in  the  response  to  an  earlier 
comment,  the  command  in  section 
182(f)(1)  that  the  EPA  "shall  consider" 
the  section  185B  report  taken  together 
with  the  time  period  the  Act  provides 
for  completion  of  the  report  and  for 
acting  on  NOx  exemption  petitions 
clearly  demonstrate  that  Congress 
believed  the  information  in  the 
completed  section  185B  report  would 
provide  a  sufficient  basis  for  the  EPA  to 
act  on  NOx  exemption  requests,  even  in 
the  absence  of  the  additional 
information  that  would  be  included  in 
affected  areas'  attainment  or 
maintenance  demonstrations.  While 
there  is  no  specific  requirement  in  the 
Act  that  EPA  actions  granting  NOx 
exemption  requests  must  await 
"conclusive  evidence,"  as  the 
commenters  argue,  there  is  also  nothing 
in  the  Act  to  prevent  the  EPA  from 
revisiting  an  approved  NOx  exemption 
if  warranted  by  additional,  current 
information. 

In  addition,  the  EPA  believes,  as 
described  in  the  EPA's  December  1993 
guidance,  that  section  182(f)(1)  of  the 
Act  provides  that  the  new  NOx 


requirements  shall  not  apply  (or  may  be 
limited  to  the  extent  necessary  to  avoid 
excess  reductions)  if  the  Administrator 
determines  that  any  one  of  the  following 
tests  is  met:  « 

(1)  In  any  area,  the  net  air  quality 
benefits  are  greater  in  the  absence  of 
NOx  reductions  from  the  sources 
concerned; 

(2)  In  nonattainment  areas  not  within 
an  ozone  transport  region,  additional 
NOx  reductions  would  not  contribute  to 
ozone  attainment  in  the  area;  or 

(3)  In  nonattainment  areas  within  an 
ozone  transport  region,  additional  NOx 
reductions  would  not  produce  net  ozone 
air  quality  benefits  in  the  transport 
region. 

Based  on  the  plain  language  of  section 
182(f).  the  EPA  believes  that  each  test 
provides  an  independent  basis  for  a  full 
or  limited  NOx  exemption. 

Only  the  first  test  listed  above  is 
based  on  a  showing  that  NOx  reductions 
are  "counterproductive."  If  any  one  of 
the  tests  is  met,  the  section  182(f)  NOx 
requirements  would  not  apply  or.  under 
the  excess  reductions  provision,  a 
portion  of  these  requirements  would  not 
apply. 

Comment  #11  Many  commenters 
opposed  the  exemption  because  it 
ignored  the  other  benefits  of  NOx 
reductions.  Other  benefits  noted  were 
reduction  of  nitrogen  loading  to 
waterways,  bays  and  estuaries, 
especially  noted  was  the  Chesapeake 
Bay.  reduction  of  other  (non-ozone) 
secondary  pollution,  such  as  fine 
particulate  matter,  formed  from  NOx- 
VOC  mixtures,  and  reduction  of  acid 
deposition.  One  of  these  commenters 
wondered  if  EPA  can  relieve  an  ozone 
nonattainment  area  of  the  NOx  RACT 
requirement  where  the  Commonwealth 
is  not  meeting  alternative  requirements 
for  nitrogen  controls  in  water 
discharges. 

Response  til  The  EPA  does  not  agree 
nor  does  the  Act  require  that  decisions 
regarding  granting  of  a  NOx  exemption 
be  made  contingent  on  addressing  other 
environmental  benefits  such  as  those 
raised  by  the  commenters.  As  noted  in 
the  responses  to  the  two  previous 
comments,  based  upon  the  plain 
language  of  section  182(f)  and  relevant 
legislative  history,  the  EPA  believes  that 
each  of  the  three  tests  discussed  in 
section  182(f)  provides  an  independent 
basis  for  a  full  or  limited  NOx 
exemption.  Only  the  "net  air  quality 
test"  is  based  on  a  showring  that  NOx 
reductions  provide  environmental 
benefits  beyond  attairunent  of  the  ozone 
NAAQS.  In  addition,  based  upon  the 
language,  not  just  in  section  182(f),  but 
throughout  Title  I  of  the  Act  regarding 
NOx  reductions  and  upon  the  relevant 
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legislative  history.  EPA  has  concluded 
that  the  determination  of  the  benefits  of 
NOx  reductions  required  under  the 
"contribute  to  attainment"  test  is 
limited  to  a  determination  of  whether 
such  reductions  would  contribute  only 
to  "attainment"  of  the  ozone  NAAQS 
and  need  not  consider  the  benefits  in 
relation  to  other  environmental  media. 
Moreover,  some  of  the  pollution 
problems  to  which  NOx  emissions 
contribute  are  addressed  by  separate 
Titles  of  the  Clean  Air  Act  or  other 
environmental  statutes. 

Comment  *1 2  One  commenter 
contended  that  the  air  quality 
monitoring  data  alone  does  not  support 
this  exemption  proposal.  The 
commenter  stated  the  actual  measured 
ozone  concentrations  reflect  the 
Richmond  nonattaimnent  area's  failure 
to  consistently  attain  the  federal 
standard.  The  air  quality  levels  are 
below  EPA's  definition  of  an 
exceedance  of  the  ozone  NAAQS  at 
0.125  parts  per  million  (ppm),  but  are 
greater  than  the  ozone  NAAQS  of  0.12 
ppm.  The  commenter  protested 
rounding  of  ozone  concentration 
measurements  less  than  or  equal  to  124 
ppb  down  to  120  ppb.  The  commenter 
stated  that  had  the  EPA  adhered  to  a 
"brightline"  120  ppb  standard  the 
Richmond  area  would  be  in  violation  of 
the  ozone  NAAQS.  The  commenter 
stated  that  more  control  of  NOx  should 
be  required  in  the  Richmond  area 
because  the  ozone  concentrations  are 
routinely  at  or  above  the  current  ozone 
NAAQS.  The  commenter  contended  that 
the  ozone  readings  for  1995  were  more 
than  "twice"  the  current  standard. 

Response  il2  For  the  reasons 
provided  below,  EPA  does  not  agree 
with  the  conunenter's  conclusions.  As 
stated  in  40  CFR  50.9,  the  ozone 
"standard  is  attained  when  the  expected 
number  of  days  per  calendar  year  with 
maximum  hourly  average 
concentrations  above  0.12  parts  per 
million  (235  ug/m^)  is  equal  to  or  less 
than  1,  as  determined  by  Appendix  H. 
Appendix  H  references  EPA's 
"Guideline  for  Interpretation  of  Ozone 
Air  Quality  Standards"  (EPA-450/4-79- 
003,  January  1979),  which  notes  that  the 
stated  level  of  the  standard  is  taken  as 
defining  the  number  of  significant 
figures  to  be  used  in  comparison  with 
the  standard.  For  example,  a  standard 
level  of  0.12  ppm  means  that 
measurements  are  to  be  rounded  to  two 
decimal  places  (0.005  rounds  up  to 
0.01).  Thus.  0.125  ppm  is  the  smallest 
concentration  value  in  excess  of  the 
level  of  the  ozone  standard.  Likewise, 
the  calculated  expected  exceedances  are 
rounded  to  zero  decimal  places.  Thus, 
the  smallest  sum  of  expected 


exceedances  for  any  one  monitor  that 
cause  the  3-year  average  to  exceeds  1 
would  be  3.2.  Before  proposing  the 
exemption,  EPA  had  analyzed  the  1993 
to  1995  air  quality  monitoring  data  in 
accordance  with  Appendix  H  and  had 
determined  that  the  expected  number  of 
days  per  calendar  year  maximum  hourly 
average  concentrations  above  0.12  parts 
per  million  (235  ug/m')  did  not  exceed 
1 .  Because  the  largest  sum  of  expected 
exceedances  for  the  1993  to  1995  data 
at  any  one  monitor  was  3.1.  the  standard 
was  not  exceeded.  The  largest  recorded 
one-hour,  maximum  ozone 
concentration  recorded  in  the  1993  to 
1995  period  was  0.154  ppm  which  is 
well  less  than  twice  the  standard  of  0.12 
ppm.  It  is  true  that  diu-ing  1995  three 
monitoring  locations  in  the  Richmond 
area  each  recorded  one  valid  monitored 
exceedance  of  the  0.12  ppm  standard 
during  1995.  However,  the  form  of  the 
ozone  NAAQS  requires  the  use  of  a  3- 
year  period  to  determine  the  average 
number  of  exceedances  per  year.  The 
determination  of  expected  number  of 
exceedances  is  performed  on  a  monitor 
by  monitor  basis.  An  area  with  more 
than  one  monitor  would  violate  the 
standard  if  the  expected  number  of  days 
per  calendar  year  maximum  hourly 
average  concentrations  above  0.12  parts 
per  million  exceeds  1  at  any  one 
monitor.  The  EPA  has  determined  that 
the  Richmond  area  did  not  violate  the 
ozone  NAAQS  based  upon  monitoring 
data  for  1993  to  1995  and  has  continued 
without  violation  through  1996. 

Comment  #13  One  commenter  said 
that  NOx  reductions  would  benefit  the 
Richmond  area  as  demonstrated  by  the 
Urban  Airshed  Modeling  performed  by 
the  Virginia  Department  of 
Environmental  Quality  for  the  May  15, 
1995,  Virginia  Attainment 
Demonstration  SIP  submittal  for 
Richmond. 

Response  §13  The  EPA  does  not  agree 
with  this  comment.  The  EPA  considered 
the  Attaijiment  Demonstration  submittal 
for  Richmond  in  the  Technical  Support 
Document  (TSD)  for  the  notice  of 
proposed  rulemaking.  The  EPA's 
evaluation  weighed  the  air  quality 
monitoring  more  heavily  than  the 
attainment  demonstration.  The  reason 
for  doing  so  was  discussed  in  the  TSD 
and  is  summarized  and  clarified  below. 

In  section  4.3  of  the  December  1993 
EPA  applicability  guidance,  the 
"contribute  to  attainment"  test  is 
described  for  the  case  where  an 
exemption  request  is  submitted  with  a 
redesignation  request  with  violation-free 
monitoring  data  for  the  most  recent 
three  years.  This  policy  was  amended  in 
the  May  27.  1994  Seitz  memo  to  allow 
a  petition  for  a  section  182(f)  exemption 


to  be  submitted  prior  to  a  redesignation 
request.  The  same  section  of  the 
guidance  (since  amended  as  discussed 
above  under  transport)  requires  EPA  to 
deny  the  petition  if  creditable  modeling 
shows  that  NOx  reduction  in  the  area 
seeking  the  section  182(0  is  necessary 
for  a  downwind  area  to  attain  or 
maintain  the  ozone  NAAQS.  The 
guidance  is  silent  on  the  case  where 
modeling  and  monitoring  results  in  the 
area  are  at  odds. 

Under  the  policy  set  forth  in  a  May 
10,  1995  memorandum  from  John  S. 
Seitz,  Director.  OAQPS.  enUUed 
"Reasonable  Further  Progress. 
Attaiiunent  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard".  EPA 
concluded  that  the  requirements  for 
reasonable  further  progress  towards 
attainment,  the  attaiiunent 
demonstration  itself,  and  certain 
attainment-related  requirements  are 
moot  when  an  area  is  monitoring 
attainment  of  the  NAAQS.  The 
determination  that  these  requirements 
are  waived  would  remain  effective  as 
long  as  the  area  remains  free  of 
violations  of  the  ozone  NAAQS.  In  a 
recent  Federal  Register  notice  EPA  has 
acted  to  waive  these  requirements  for 
the  Richmond  area  based  upon  air 
quality  monitoring  data  for  1993  to 
1996.  See  62  FR  32204  (June  13,  1997). 
The  reasonable  further  progress, 
attainment  demonstration  and  related 
requirements  become  permanently  moot 
if  and  when  the  area  is  redesignated  to 
attainment  To  redesignate  an  area  to 
attainment.  EPA  must  determine  that, 
among  other  things,  the  area  is  free  of 
violations  of  the  ozone  NAAQS.  that 
attainment  was  the  result  of  real, 
permanent,  quantifiable  reductions  in 
precursor  emissions  and  that 
maintenance  of  the  standard  is 
demonstrated.  The  EPA  does  not  require 
the  maintenance  demonstration  to  be  air 
quality  modeling  based  where  a 
demonstration  is  made  that  the  futxire 
year  emission  inventories  will  remain  at 
or  below  the  inventory  of  the  attainment 

year. 

The  December  1993  guidance  is  silent 
on  situations  where  EPA  must  consider 
an  exemption  petition  based  upon  air 
quality  monitoring  data  that  is  not 
consistent  with  air  quality  modeling. 
The  EPA  has  determined  nonattainment 
areas  can  be  exempted  frt>m  certain 
other  nonattairunent  requirements 
contingent  upon  continued  monitoring 
of  attainment.  The  EPA  therefore  has 
granted  greater  weight  to  the  air  quality 
monitoring  data  than  the  air  quality 
modeling  data  when  considering  this 
exemption  petition. 
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Comment  §14  Several  commenters 
argued  that  the  monitoring  network  in 
Richmond  does  not  adequately  cover 
this  large  airshed.  All  argued  that  the 
four  monitors  cannot  reflect  all  areas 
where  an  exceedance  of  the  ozone 
NAAQS  may  occur.  One  stated  that 
accort^g  to  the  Virginia  Department  of 
Environmental  Quality  the  four 
monitors  are  not  placed  in  high-activity 
areas  in  order  to  more  "acctu^tely 
reflect  consistent  ambient 
concentrations."  that  is,  the  monitors 
are  placed  to  measiu«  "background"  or 
"diluted"  concentrations.  One 
conunenter  argued  that  to  address  the 
inadequacies  of  the  monitoring 
networks  the  Act  establishes  several 
prerequisites  before  an  area  can  be 
redesignated  to  attainment  and  that 
three-years  of  data  do  not  address  any 
potential  increases  in  NOx  emissions. 

Response  §14  The  EPA  does  not  agree 
with  these  comments  because  the 
current  monitoring  network  meets  EPA- 
specified  regulatory  requirements  (see 
40  CFR  part  58),  and  adequately  reflects 
air  quality  in  the  nonattainment  are& 

Comment  *15  Comments  were 
received  regarding  the  process  by  which 
the  reapplication  of  the  NOx  RACT 
requirement  and  sanctions  in  the  event 
a  violation  is  monitored.  One 
conunenter  stated  the  notice  of 
proposed  rulemaking  and  the  interim 
final  rule  contained  conflicting 
statements  regarding  staying  and 
deferring  imposition  of  sanctions.  The 
commenter  noted  that  the  interim  final 
rule  mentions  that  the  stay  and 
deferment  of  sanctions  will  occur  while 
the  EPA  completes  the  rulemaking 
process  on  the  Commonwealth's 
petition.  In  contrast  the  commenter 
noted  that  the  notice  of  proposed 
rulemaking  stated  the  2:1  oSaet  sanction 
cannot  be  lifted  until  either  a  NOx 
RACT  SIP  is  deemed  complete  by  the 
EPA  or  the  exemption  under  section 
182(f)  is  granted.  Another  commenter 
asked  EPA  to  clarify  what  steps  vnll  be 
taken  regarding  reapplication  of  NOx 
RACT  in  the  event  a  violation  of  the 
ozone  NAAQS  occurs  in  the  future. 

Response  §15  The  purpose  of  the 
interim  final  rule  was  to  stay,  for  the 
duration  of  EPA's  ndemaking  process 
on  the  exemption  petition,  further 
application  of  the  2:1  o&et  sanction 
which  went  into  effect  in  the  Richmond 
ozone  nonattainment  area  as  of  January 
8, 1996  as  a  result  of  the  July  8, 1994 
finding  of  failure  to  submit.  On  July  8, 
1994,  EPA  sent  a  letter  to  the  Governor 
of  Virginia  stating  that,  under  section 
179  of  the  Act,  EPA  made  a  finding  that 
Virginia  failed  to  submit  a  SIP  revision 
for  NOx  RACT.  This  finding 
commenced  the  sanctions  process 


oudined  by  section  179.  The  two  to  one 
(2:1)  offset  sanction  went  into  effect  18 
months  later. 

The  interim  final  rule  also  established 
the  procedure  by  which  sanctions 
would  be  reapplied  if,  based  upon 
comments  to  the  proposed  and/or 
interim  final  rules,  EPA  determined  that 
the  petition  was  not  approvable.  The 
basis  for  staying  and  deferring  sanctions 
in  the  interim  final  rule  vras  that  EPA 
had  concluded  that  the  Commonwealth 
was  eligible  for  an  exemption  from  the 
NOx  RACT  requirement,  under  section 
182(f)  and,  therefore,  was  no  longer 
subject  to  the  requirement  for  which  the 
July  8, 1994  finding  of  failiue  to  submit 
was  issued.  If,  based  upon  comment, 
EPA  determined  that  the  exemption 
petition  was  in  &ct  unapprovable  then 
the  basis  for  the  interim  final  rule  would 
no  longer  exist.  Therefore,  the  interim 
final  rule  provided  that  sanctions  would 
be  applied  at  the  time  of  a  final  action 
disapproving  the  NOx  exemption 
petition  (or,  if  action  is  re-proposed,  at 
the  time  of  the  proposed  disapproval). 

The  notice  oi  proposed  rulemaking 
also  had  to  address  bow  sanctions 
would  be  affected  if  EPA  approved  the 
exemption.  Basically,  the  notice  of 
proposed  rulemaking  proposed,  on  the 
effective  date  of  the  exemption 
approval,  to  stop  application  of  the  2:1 
o&et  sanction  and  to  defer  application 
of  the  highway  sanction  which  was  to 
take  effect  July  8, 1996.  In  essence,  final 
approval  (contingent  upon  continued 
monitoring  of  attainment)  of  the 
exemption  petition  would  continue  the 
stay  and  deferment  of  sanctions 
initiated  by  the  interim  final  rule. 
However,  the  stay  would  be  lifted, 
should  a  monitored  violation  of  the 
ozone  NAAQS  be  recorded  under  the 
conditions  set  forth  in  the  notice  of 
proposed  rulemaking.  These  conditions 
were: 

"If  there  is  a  violation  of  the  ozone  NAAQS 
in  any  portion  of  the  Richmond  ozone 
nonattainment  area  while  this  area  is 
designated  nonattainment  for  ozone,  the 
exemption  will  no  longer  be  applicable  as  of 
the  date  of  any  such  determination.  Should 
this  occur.  EPA  will  provide  notice  both  of 
the  exemption  revocation  and  of  the  date 
sanctions  will  re-apply  in  the  Federal 
Rsgistn-.  A  determination  that  the  NOx 
exemption  no  longer  applies  would  mean 
that  the  NOx  requirements  become  once 
more  applicable  to  the  affected  area,  that  the 
sanctions  would  be  reinstated,  and  that 
deferred  sanctions  would  be  imposed  on  the 
date  originally  due  or  the  eSsctive  date  of  the 
notice,  whichever  is  later."  See  61  FR  11172. 

The  contingent  nature  of  the 
exemption  lasts  only  as  long  as  the 
Richmond  area  is  designated 
nonattainment.  If  prior  to  redesignation 
to  attainment,  a  violation  of  the  ozone 


NAAQS  is  monitored  in  the  Richmond 
area  and  recorded  in  AIRS,  then  the 
section  182(f)  exemption  would  no 
longer  apply.  In  the  rulemaking  action 
which  removes  the  exempt  status,  the 
EPA  would  provide  specific  information 
regarding  the  reapplication  of  the  NOx 
RACT  requirement  and  sanctions. 
Because  NOx  RACT  is  a  nonattainment 
area  requirement,  once  the  area  is 
redesignated  to  attaiiunent,  NOx  RACT 
is  no  longer  required  for  purposes  of 
attainment  Once  the  Richmond  area  is 
redesignated  to  attainment,  then  the 
response  to  a  violation  of  the  ozone 
NAj\QS  would  be  addressed  in  the 
manner  prescribed  by  the  approved 
maintenance  plan.  NOx  RACT  would  be 
implemented  to  the  extent  as  required 
under  the  approved  maintenance  plan. 

Because  tne  sanctions  were  applied 
pursuant  to  a  finding  that  the 
Commonwealth  of  Virginia  failed  to 
submit  a  state  implementation  plan 
(SIP)  revision  for  NOx  RACT,  both  the 
notice  of  proposed  rulemaking  and 
interim  final  rules  noted  that,  even  if  the 
exemption  were  granted,  a  NOx  RACT 
SIP  for  the  Richmond  ozone 
nonattainment  area  that  meets  the 
completeness  criteria  of  section  110(k) 
would  permanenUy  correct  the  July  8. 
1994  finding  of  fiailure  to  submit  and 
would  permanendy  lift  sanctions.  If 
prior  to  redesignation  to  attainment,  a 
violation  of  the  ozone  NAAQS  is 
monitored  in  the  Richmond  area  and 
recorded  in  AIRS,  then  the  section 
182(f)  exemption  would  no  longer 
apply,  and  the  only  way  to  lift  sanctions 
would  be  through  submittal  of  a 
complete  NOx  RACT  SIP  for  the 
Richmond  area. 

EPA  acknowledges  that  the  precise 
terminology  regarding  reapplication  of 
sanctions  after  an  approvail  of  the 
exemption  petition  differed  slighdy  in 
the  interim  final  rule  and  the  profxised 
rule.  The  EPA  intended  the  description 
of  the  reapplication  of  sanctions  after  an 
exemption  approval  in  the  interim  final 
rule  to  siunmarize  the  detailed  proposal 
language  contained  in  the  notice  of 
proposed  rulemaking.  In  response  to 
this  comment,  the  final  rule  clarifies  the 
process  for  reapplication  of  sanctions 
after  an  exemption  approval  in  the  event 
of  a  monitored  violation  as  set  forth  in 
the  notice  of  proposed  rulemaking  and 
defines  the  role  of  a  complete  NOx 
RACT  SIP  revision  submittal  in 
terminating  sanctions. 

Comment  *\6     One  commenter 
supported  the  exemption  but  expressed 
concerns  that  the  exemption  will  result 
in  stricter  regulation  on  emissions  of 
other  pollutants,  specifically  on  VOC. 
The  commenter  encouraged  EPA  not  to 
approve  any  additional  VOC  control 


38930  Federal  Register  /  Vol.  62,  No.  139  /  Monday.  July  21,  1997  /  Rules  and  Regulations 


regulations  adopted  by  the 
Commonwealth  that  are  needed  in  lieu 
of  an  exemption  from  NOx  RACT.  The 
commenter  asked  that  any  final 
approval  address  further  VOC  regulation 
and  asked  EPA  to  clarify  that  NOx 
RACT  will  be  required  before  any 
additional  VCX]  control. 

Response  »1 6     The  EPA  does  not 
agree  with  this  comment.  As  explained 
in  the  response  to  previous  comments 
(refer  to  responses  to  comments 
numbers  9  and  10)  in  section  182(0(1). 
Congress  included  attenuating  language, 
not  just  in  section  182(f),  but  throughout 
Title  I  of  the  Act.  to  avoid  requiring 
NOx  reductions  where  such  reductions 
would  not  provide  net  benefits  or 
contribute  to  attainment.  No  such 
similar  language  is  found  concerning 
VOC  reductions  in  section  182(f)  or 
elsewhere  in  Title  I  of  the  Act.  Because 
today's  action  is  taken  under  section 
182(f)  EPA  has  no  basis  for  conditioning 
the  exemption  on  future  VOC 
regulation. 

Comment  *17     One  commenter  fully 
supported  the  proposed  action,  but 
commented  negatively  on  the  portion  of 
the  preamble  dealing  with  other 
possible  benefits  of  NOx  reductions  in 
the  Richmond  area.  One  commenter 
stated  that  the  proposal  alleges  several 
other  environmental  effects  of 
additional  NOx  reductions.  If  such 
benefits  exist,  they  should  be  addressed 
in  the  context  of  regulations  dealing 
with  those  specific  environmental 
effects,  not  in  context  of  regulations 
dealing  with  attainment  of  the  ozone 
NAAQS.  The  commenter  said  any 
conclusion  regarding  benefits  on 
transport  of  ozone  from  reducing  NOx 
emissions  are  premature  pending  the 
outcome  of  the  studies  underway  by 
OTAG.  The  commenter  also  noted  that 
the  compensation  for  futtire  growth  in 
NOx  emissions  is  an  issue  to  be 
addressed  in  a  maintenance  plan. 

Response  '1 7     The  EPA  included 
discussion  of  the  potential  other 
enviromnental  effects  of  NOx  reductions 
to  inform  the  public  that  the  action 
proposed  could  affect  air  quality  in 
ways  not  related  to  attaiiunent  of  the 
ozone  NAAQS.  Nowhere  in  the  proposal 
did  EPA  state  that  the  EPA's  proposed 
action  was  based  upon  other  than  a 
determination  that  the  NOx  reductions 
required  under  section  182(f)  would  not 
contribute  to  attainment.  As  explained 
in  the  response  to  previous  comments, 
EPA  intends  to  use  its  authority  under 
section  110(a)(2)(D)  to  require  a  State  to 
reduce  NOx  emissions  from  stationary 
and/or  mobile  sources  where  there  is 
evidence  showing  that  the  NOx 
emissions  would  contribute 
significantly  to  nonattainment  in,  or 


interfere  with  maintenance  by,  any 
other  State,  and  this  action  would  be 
independent  of  any  action  taken  by  the 
EPA  on  a  NOx  exemption  request  under 
section  182(f).  As  noted  in  that  earlier 
response,  EPA  began  that  process  in  a 
January,  10,  1997  Federal  Register 
notice.  Further  in  an  earlier  response, 
EPA  noted  it  has  not  interpreted 
"contribute  to  attaiiunent"  in  section 
182(f)(1)(A)  to  mean  "contribute  to 
attainment  and  maintenance." 
Therefore,  the  demonstration  that  an 
area  qualifies  for  an  exemption  under 
section  182(f)(1)(A)  is  limited  to  the 
effects  of  the  section  182(f)  requirements 
on  attaiiunent. 

Comment  *18      Some  commenters 
stated  that  the  modeling  required  by 
EPA  is  insufficient  to  establish  that  NOx 
reductions  would  not  contribute  to 
attainment  since  only  one  level  of  NOx 
control,  i.e.,  "substantial"  reductions,  is 
required  to  be  analyzed.  They  further 
explained  that  an  area  must  submit  an 
approvable  attainment  plan  before  EPA 
can  know  whether  NOx  reductions  will 
aid  or  undermine  attainment. 

Response  *18     As  discussed  in  the 
Notice  of  Proposed  rulemaking  and  in 
the  responses  to  previous  comments,  the 
basis  for  granting  this  exemption  on  a 
contingent  basis  (i.e.,  the  exemption 
would  last  for  only  as  long  as  the  area's 
monitoring  data  continue  to 
demonstrate  attainment)  is  ambient  air 
monitoring  data. 

Therefore  this  comment  is  not 
pertinent  to  the  granting  of  the 
exemption  for  the  Richmond  area.  But 
EPA  has  included  this  comment  because 
it  was  one  of  the  "standing"  comments 
as  discussed  previously  in  the 
introduction  to  the  "Response  to  Public 
Comment"  portion  of  this  notice. 

Comment  #19  Commenters  contended 
that  section  182(b)(1)  is  the  appropriate 
authority  for  granting  interim  period 
transportation  conformity  NOx 
exemptions. 

Response  #19  The  EPA  agreed  with 
the  commenters  and  published  an 
interim  final  rule  that  changed  the 
transportation  conformity  rule  to 
reference  section  182(b)(1)  as  the  correct 
authority  under  the  Act  for  waiving  the 
NOx  "build/no-build"  and  "less-than- 
1990  emissions"  tests  for  certain  areas. 
See  60  FR  44762,  (August  29,  1995).  A 
related  proposed  rule  (60  FR  44790), 
published  on  the  same  day,  invited 
public  comment  on  how  the  Agency 
plans  to  implement  section  182(b)(1) 
transportation  conformity  NOx 
exemptions.  The  final  rule  for  that 
proposal  has  since  been  promulgated. 
See  60  FR  57179  (November  14,  1995). 
In  that  final  rule,  the  EPA  noted  that 
section  182(b)(1),  by  its  terms,  only 


applies  to  moderate  and  above  ozone 
nonattainment  areas.  Consequently,  the 
EPA  believes  that  the  interim  reduction 
requirements  of  section  176(c)(3)(A)(iii), 
and  the  authority  provided  in  section 
182(b)(1)  to  grant  relief  from  those 
interim  reduction  requirements,  apply 
only  to  those  areas  subject  to  section 
182(b)(1).  The  EPA,  however,  is  not 
granting  a  NOx  exemption  from  the 
interim  period  transportation 
conformity  requirements  by  today's 
action  because  the  Commonwealth 
submitted  its  NOx  petition  pursuant  to 
section  182(1). 

Comment  #20  Comments  were 
received  regarding  the  scope  of 
exemption  of  areas  bom  the  NOx 
requirements  of  the  conformity  rules. 
The  commenters  argued  that  such 
exemptions  waive  only  the 
requirements  of  section  182(b)(1)  to 
contribute  to  specific  annual  reductions 
during  the  period  before  submission  of 
conformity  SIPs,  not  the  requirement 
that  conformity  SIP  revisions  contain 
information  showing  the  maximum 
amount  of  motor  vehicle  NOx  emissions 
allowed  under  the  transportation 
conformity  rules,  and  similarly,  the 
maximum  allowable  amounts  of  any 
such  NOx  emissions  under  the  general 
conformity  rules.  The  commenters 
admitted  that,  in  prior  guidance,  the 
EPA  has  acknowledged  the  need  to 
amend  a  drafting  error  in  the  existing 
transportation  conformity  rules  to 
ensure  consistency  with  motor  vehicle 
emissions  budgets  for  NOx,  but  have 
wanted  the  EPA,  in  actions  on  NOx 
exemptions,  to  explicitly  affirm  this 
obligation  and  to  also  avoid  granting 
exemptions  until  a  budget  controlling 
future  NOx  increases  is  in  place. 

Response  #20  The  EPA's 
transportation  conformity  rule  originally 
provided  a  NOx  transportation 
conformity  exemption  if  an  area 
received  a  section  182(f)  exemption.  See 
58  FR  62188  (November  24,  1993).  As 
indicated  in  a  previous  response,  the 
EPA  has  changed  the  reference  from 
section  182(f)  to  section  182(b)(1)  in  the 
transportation  conformity  rule  since  that 
section  is  specifically  referenced  by  the 
transportation  conformity  provisions  of 
the  Act.  See  60  FR  44762  (August  29, 
1995).  The  EPA  has  also  consistently 
held  the  view  that,  in  order  to  conform, 
nonattainment  and  maintenance  areas 
must  demonstrate  that  the 
transportation  plan  and  the 
Transportation  Improvement  Program 
are  consistent  with  the  motor  vehicle 
emissions  budget  for  NOx  even  where  a 
conformity  NOx  exemption  has  been 
granted.  Due  to  a  drafting  error,  that 
view  was  not  reflected  in  the 
transportation  conformity  rule.  The  EPA 
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has  amended  the  rule  to  correct  this 
error.  See  60  FR  57179  (November  14, 
1995). 

Final  Action 

EPA  approves  the  182(f)  NOx 
exemption  petition  submitted  by  the 
Commonwealth  of  Virginia  for  the 
Richmond  ozone  nonattainment  area. 
Approval  of  the  exemption  waives  the 
Federal  requirements  for  NOx  RACT 
applicable  to  the  Richmond  ozone 
nonattainment  area.  The  EPA  believes 
that  all  section  182(f)  exemptions  that 
are  approved  should  be  approved  only 
on  a  contingent  basis.  As  described  in 
the  EPA's  NOx  Supplement  to  the 
General  Preamble  (57  FR  55628, 
November  25,  1992),  the  EPA  would 
rescind  a  NOx  exemption  in  cases 
where  NOx  reductions  were  later  found 
to  be  beneficial  for  attainment  of  the 
ozone  NAAQS  in  an  area's  attainment 
plan.  That  is,  if  an  area  that  received  an 
exemption  based  on  clean  air  quality 
data  which  shows  that  the  area  is 
attaining  the  ozone  standard 
experiences  a  violation  prior  to 
redesignation  of  the  area  to  attainment, 
the  exemption  would  no  longer  be 
applicable. 

If,  prior  to  redesignation  of  the  area  to 
attainment,  a  violation  of  the  ozone 
NAAQS  is  monitored  in  Richmond 
(consistent  with  the  requirements 
contained  in  40  CFR  part  58  and 
recorded  in  AIRS),  the  section  182(f) 
exemption  would  no  longer  apply,  as  of 
the  date  EPA  makes  a  determination 
that  a  violation  has  occurred.  The  EPA 
would  notify  the  area  that  the 
exemption  no  longer  applies,  and  would 
also  provide  notice  to  the  public  in  the 
Federal  Register. 

If  the  exemption  is  revoked,  the  area 
must  comply  with  any  applicable  NOx 
requirements  set  forth  in  the  Act.  The 
NOx  RACT  requirements  would  also  be 
applicable,  with  a  reasonable  time 
provided  as  necessary  to  allow  major 
stationary  sources  subject  to  the  RACT 
requirements  to  purchase,  install  and 
operate  the  required  controls.  The  EPA 
believes  that  the  Commonwealth  may 
provide  sources  a  reasonable  time 
period  after  the  EPA  determination  to 
actually  meet  the  RACT  emission  limits. 
The  EPA  expects  such  time  period  to  be 
as  expeditious  as  practicable,  but  in  no 
case  longer  than  24  months. 

This  action  stops  application  of  the 
offset  sanction  imposed  on  January  8, 
1996  and  defers  application  of  future 
sanctions  on  the  effective  date  of  the 
exemption  approval.  Sanctions  would 
then  remain  stopped  or  deferred 
contingent  upon  continued  monitoring 
that  demonstrates  continued  attainment 
of  the  ozone  NAAQS  in  the  entire 


Richmond  ozone  nonattainment  area.  If 
there  is  a  violation  of  the  ozone  NAAQS 
in  any  portion  of  the  Richmond  ozone 
nonattainment  area  while  this  area  is 
designated  nonattainment  for  ozone,  the 
exemption  will  no  longer  be  applicable 
as  of  the  date  of  any  such  determination. 
Should  this  occur,  EPA  will  provide 
notice  both  of  the  exemption  revocation 
and  of  the  date  sanctions  will  re-apply 
in  the  Federal  Register.  A  determination 
that  the  NOx  exemption  no  longer 
applies  would  mean  that  the  NOx 
requirements  become  once  more 
applicable  to  the  affected  area,  that  the 
sanctions  would  be  reinstated,  and  that 
deferred  sanctions  would  be  imposed  on 
the  date  originally  due  or  the  date 
specified  in  the  notice,  whichever  is 
later. 

The  sanctions  were  applied  pursuant 
to  a  finding  that  the  Commonwealth  of 
Virginia  failed  to  submit  a  state 
implementation  plan  (SIP)  revision  for 
NOx  RACT.  Therefore,  if  prior  to 
redesignation  to  attainment,  the 
sanctions  have  been  reapplied,  they 
then  can  only  be  permanentiy  lifted  by 
submittal  of  a  NOx  RACT  SIP  for  the 
Richmond  ozone  nonattainment  area 
that  meets  the  completeness  criteria  of 
section  110(k). 

If  Richmond  is  redesignated  to 
attainment  of  the  ozone  NAAQS,  NOx 
RACT  is  to  be  implemented  as  provided 
for  as  contingency  measures  in  the 
maintenance  plan. 

Nothing  in  this  action  should  be 
construed  as  permitting  or  allowing  or 
establishing  a  precedent  for  any  future 
request  for  revision  to  any  state 
implementation  plan.  Each  request  for 
revision  to  the  state  implementation 
plan  shall  be  considered  separately  in 
light  of  specific  technical,  economic, 
and  environmental  factors  and  in 
relation  to  relevant  statutory  and 
regulatory  requirements. 

Administrative  Requirements 

A.  Executive  Order  12866 

This  action  is  not  a  SIP  revision  and 
is  not  subject  to  the  requirements  of 
section  110  of  the  Act.  The  authority  to 
approve  or  disapprove  exemptions  from 
NOx  requirements  under  section  182  of 
the  Act  was  delegated  to  the  Regional 
Administrator  from  the  Administrator  in 
a  memo  dated  July  6,  1994,  frtam 
Jonathan  Cannon,  Assistant 
Administrator,  to  the  Administrator, 
tided,  "Proposed  Delegation  of 
Authority:  'Exemptions  from  Nitrogen 
Oxide  Requirements  Under  Clean  Air 
Act  section  182(f)  and  Related 
Provisions  of  the  Transportation  and 
General  Conformity  Rules' — Decision 
Memorandum."  The  Office  of 


Management  and  Budget  (0MB)  has 
exempted  this  regulatory  action  from 
E.O.  12866  review. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act, 
5  U.S.C.  600  et  seq.,  EPA  must  prepare 
a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  proposed  or 
final  rule  on  small  entities.  5  U.S.C.  603 
and  604.  Alternatively,  EPA  may  certify 
that  the  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  government  entities 
writh  jurisdiction  over  populations  of 
less  than  50,000.  Today's  determination 
does  not  create  any  new  requirements, 
but  suspends  the  indicated 
requirements.  Therefore,  because  this 
action  does  not  impose  any  new 
requirements,  I  certify  that  it  does  not 
have  a  significant  impact  on  any  small 
entities  affected. 

C.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantiy  or  uniquely 
impacted  by  the  rule.  The  EPA  has 
determined  that  the  action  promulgated 
does  not  include  a  Federal  mandate  that 
may  result  in  estimated  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
does  not  create  any  new  requirements, 
but  suspends  the  indicated 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tril)al 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

D.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  section  801(a)(1)(A)  as  added 
by  the  Small  Business  Regulator^' 
Enforcement  Fairness  Act  of  1996,  EPA 
submitted  a  report  containing  this  rule 
and  other  required  information  to  the 
U.S.  Senate,  the  U.S.  House  of 
Representatives  and  the  Comptroller 
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General  of  the  General  Accounting 
Office  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  section 
804(2). 

E.  Petitions  for  Judicial  Review 

Under  section  307fb){l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  September  19, 
1997.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(bK2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Hydrocarbons,  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Particulate  matter,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  July  8.  1997. 
W.  Michael  McCabe, 
Regional  Administrator.  Region  HI. 

40  CFR  part  52.  subpart  W  of  chapter 
I,  title  40  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  W— Virginia 

2.  Section  52.2428  is  amended  by 
redesignating  the  existing  text  as 
paragraph  (a)  and  adding  paragraph  (b) 
to  read  as  follows: 

$52.2428    Controt  Strategy:  Cartjon 
monoxide  and  ozone. 

(a)'   •   • 

(b)  EPA  is  approving  an  exemption 
request  submitted  by  the  Virginia 
Department  of  Environmental  Quality 
on  December  18,  1995  for  the  Richmond 
ozone  nonattainment  area,  which 
consists  of  the  counties  of  Charles  City, 
Chesterfield.  Hanover  and  Henrico,  and 
of  the  cities  of  Richmond,  Colonial 
Heights  and  Hopewell,  from  the  oxides 
of  nitrogen  (NOx)  requirements  for 
reasonably  available  control  technology 
(RACT).  This  approval  exempts  the 
Richmond  ozone  nonattainment  area 
from  implementing  the  NOx  RACT 


requirements  contained  in  section  182(f) 
of  the  Clean  Air  Act.  The  exemption  is 
based  on  ambient  air  monitoring  data. 
The  exemption  is  applicable  during  the 
period  prior  to  redesignation  of  the 
Richmond  area  to  attainment  of  the 
National  Ambient  Air  Quality  Standard 
for  ozone  only  as  long  as  ambient  air 
quality  monitoring  data  for  the 
Richmond  ozone  nonattainment  area 
continue  to  demonstrate  attainment 
without  NOx  reductions  from  major 
stationary  sources  of  NOx. 

(FR  Doc.  97-19090  Filed  7-1&-97;  8:45  am) 
BIUING  COOE  6S60-60-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-A045 

Endangered  and  Threaterwd  Wildlife 
and  Plants;  Final  Rule  to  Designate  tf>e 
Whooping  Cranes  of  the  Rocky 
Mountains  as  Experimental 
Nonessential  and  to  Remove 
Whooping  Crane  Critical  Habitat 
Designations  From  Four  Locations 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  determines  that  it  will 
designate  the  whooping  crane  [Grus 
americana)  population  of  the  Rocky 
Mountains  as  an  experimental 
nonessential  population  emd  will 
remove  whooping  crane  critical  habitat 
designations  from  four  National  Wildlife 
Refuges;  Bosque  del  Apache  in  New 
Mexico,  Monte  Vista  and  Alamosa  in 
Colorado,  and  Grays  Lake  in  Idaho.  The 
private  lands  involved  are  holdings 
inside  refuge  boundaries  and  a  1-mile 
buffer  around  Grays  Lake  National 
Wildlife  Refuge.  The  Service  will  use 
this  population,  and  captive-reared 
sandhill  cranes  and  whooping  cranes,  in 
experiments  to  evaluate  methods  for 
introducing  whooping  cranes  into  the 
wild  where  migration  is  required. 
EFFECTIVE  DATE:  August  20.  1997. 
ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  Southwest  Regional  Office, 
500  Gold  Avenue  SW.,  Room  4012, 
Albuquerque.  New  Mexico  87103-1306. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  MacMullin,  Southwest  Regional 
Office.  Albuquerque.  New  Mexico  (see 
ADDRESSES  section)  (telephone  505/248- 
6663;  facsimile  505/248-6922). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Endangered  Species  Act 
Amendments  of  1982,  Public  Law  97- 
304.  added  section  10(j)  to  the 
Endangered  Species  Act  (Act)  of  1973. 
(16  U.S.C.  1531  et  seq.)  that  provides  for 
the  designation  of  specific  introduced 
populations  of  listed  species  as 
"experimental  populations."  Under 
other  authority  of  the  Act,  the  Service 
already  was  permitted  to  reintroduce 
populations  into  unoccupied  portions  of 
the  historic  range  of  a  listed  species 
when  it  would  foster  the  conservation 
and  recovery  of  the  species.  However, 
local  opposition  to  reintroduction 
efforts,  based  on  concerns  about  the 
restrictions  and  prohibitions  on  private 
and  Federal  activities  contained  in 
sections  7  and  9  of  the  Act.  hampered 
efforts  to  use  reintroductions  as  a 
management  tool. 

Under  section  10(j)  of  the  Act,  past 
and  future  reintroduced  populations 
established  outside  the  current  range  of 
a  species  may  be  designated  as 
"experimental"  and.  under  some 
circumstances  further  designated 
"nonessential"  experimental.  Such 
designations  increase  the  Service's 
flexibility  to  manage  such  populations 
because  "experimental"  populations 
may  be  treated  as  threatened  species, 
which  allows  more  discretion  in 
devising  management  programs  than  for 
endangered  species,  especially 
regarding  incidental  and  other  takings. 
Experimental  populations 
"nonessential"  to  the  continued 
existence  of  the  species  are  to  be  treated 
as  if  they  were  only  proposed  for  listing 
for  purposes  of  section  7  of  the  Act, 
except  as  noted  below. 

A  "nonessential"  experimental 
population  is  not  subject  to  the  formal 
consultation  requirement  of  section 
7(a)(2)  of  the  Act,  except  that  the  full 
protections  accorded  a  threatened 
species  under  section  7  apply  to 
individuals  found  on  units  of  the 
National  Wildlife  Refuge  System  or  the 
National  Park  System.  Section  7(a)(1)  of 
the  Act,  which  requires  Federal  agencies 
to  carry  out  programs  to  conserve  listed 
species,  applies  to  all  experimental 
populations.  Individuals  to  be 
reintroduced  into  any  experimental 
population  can  be  removed  from  an 
existing  source  or  donor  population 
only  if  such  removal  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  species;  a  permit  issued  in 
accordance  with  50  CFR  17.22  is  also 
required. 

An  experiment  to  reintroduce 
whooping  cranes  to  their  historic  range 
in  the  Rocky  Mountains  began  in  1975. 
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testing  the  "cross-fostering"  technique 
of  placing  whooping  crane  eggs  in  nests 
of  greater  sandhill  cranes  [Gms 
canadensis).  On  May  15, 1978, 
whooping  crane  critical  habitat  was 
designated  in  four  areas  to  benefit  the 
whooping  cranes  being  reintroduced 
into  the  Rocky  Mountains  (43  FR 
20938). 

Section  10(j)  requires  the  Secretary  of 
the  Interior  to  determine  whether 
populations  reintroduced  before  1982 
were  experimental  and  essential  to  the 
continued  existence  of  the  species.  In 
1982,  the  population  which  migrates 
between  the  Gulf  Coast  of  Texas  and 
Northwest  Territories.  Canada, 
(Aransas/Wood  Buffalo  Population) 
then  contained  73  birds  (including  17 
pairs).  The  only  captive  flock  (at 
Patuxent  Wildlife  Research  Center) 
contained  35  birds,  but  only  5  egg- 
laying  females.  The  whooping  crane 
population  in  the  Rocky  Mountains 
(Rocky  Mountain  Population)  contained 
14  birds,  was  increasing  through 
releases,  and  breeding  was  expected  in 
the  near  future.  It  appeared  the  Rocky 
Mountain  reintroduction  might  soon  be 
an  operational  success  rather  than  an 
experiment,  and  the  Service  considered 
the  population  essential  to  the 
continued  existence  of  the  species. 
Consequentiy,  the  Service  did  not 
designate  the  Rocky  Mountain 
Population  as  experimental  when  the 
Act  amendments  first  provided  that 
opportunity. 

The  cross — fostering  program  was 
terminated  in  1989  because  the  birds 
were  not  pairing  and  the  mortality  rate 
was  too  high  to  establish  a  self- 
sustaining  population.  Only  three 
nonbreeding  adults  now  survive  in  the 
Rocky  Mountain  region.  The  total 
population  of  whooping  cranes  has 
increased  to  approximately  350 
individuals.  The  wild  population  now 
numbers  approximately  220 
individuals,  including  47  experienced 
breeding  pairs.  Four  captive  populations 
have  also  been  established  with 
approximately  130  whooping  cranes, 
including  15  breeding  pairs  and  another 
20  pairs  due  to  begin  breeding  over  the 
next  few  years.  These  are  among  the 
factors  discussed  below  which  allow  the 
Secretary  to  now  find  the  Rocky 
Mountain  Population  no  longer 
essential  to  the  continued  existence  of 
the  species. 

The  Service  will  remove  whooping 
crane  critical  habitat  designations  from 
four  National  Wildlife  Refuges;  Bosque 
del  Apache  in  New  Mexico,  Monte  Vista 
and  Alamosa  in  Colorado,  and  Grays 
Lake  in  Idaho.  The  only  private  lands 
involved  are  private  holdings  inside 
refuge  boimdaries  and  a  1-mile  buffer 


around  Grays  Lake  National  Wildlife 
Refuge.  These  critical  habitats  were 
established  to  provide  food,  water  and 
other  nutritional  or  physiological  needs 
of  the  whooping  crane,  particularly 
potential  nesting,  rearing  and  feeding 
habitat  at  Grays  Lake,  roosting  and 
feeding  habitat  during  migration 
through  Alamosa  and  Monte  Vista,  and 
wintering,  roosting,  and  feeding  habitat 
at  Bosque  del  Apache.  Section  7(a)(1)  of 
the  Act  will  still  apply  to  all  Federal 
agencies,  and  both  sections  7(a)(1)  and 
7(a)(2)  requirements  for  "threatened 
species"  will  apply  on  Service  lands 
(National  Wildlife  Refages).  Federal 
agencies  will  still  be  required  to  carry 
out  programs  to  conserve  this 
population,  and  the  Act's  consultation 
and  the  National  Wildlife  Refuge 
System  Refuge  compatibility 
requirements  will  still  apply  on 
National  Wildlife  Refuges. 

The  proposed  actions  involve  the 
following  Service  Regions  and  the  States 
within  those  Regions:  Pacific  Region 
(Idaho),  Southwest  Region  (Arizona  and 
New  Mexico),  and  Mountain-Prairie 
Region  (Colorado,  Montana,  Utah,  and 
Wyoming).  The  principal  use  areas  of 
this  population  are  the  middle  Rio 
Grande  Valley  of  New  Mexico,  the  lower 
San  Luis  Valley  of  Colorado,  and 
summering  areas  in  southeastern  Idaho 
and  western  Wyoming.  Southeastern 
Arizona,  northeastern  Utah, 
southwestern  Montana,  northwestern 
Colorado,  and  northern  New  Mexico  are 
only  occupied  temporarily  during 
migration  or  infrequently  by  a  single 
whooping  crane  in  summer  or  winter. 
The  portion  of  the  middle  Rio  Grande 
Valley  involved  includes  a  few 
kilometers  on  either  side  of  the  Rio 
Grande  ranging  iroxn  the  town  of  Belen, 
New  Mexico,  southward  to  Bosque  del 
Apache  National  Wildlife  Refuge,  24  km 
(15  miles)  south  of  Socorro,  New 
Mexico.  The  portion  of  the  San  Luis 
Valley  involved  is  24  km  (15  miles)  on 
either  side  of  a  line  running  north- 
northwest  from  Capulin,  Colorado,  to 
Saguache.  Colorado. 

On  March  11,  1967  (32  FR  4001),  and 
again  on  June  2,  1970  (35  FR  8495),  the 
whooping  crane  was  listed  as 
endangered.  Threats  resulted  from 
himting  and  specimen  collection, 
human  disturbance,  and  conversion  of 
the  primary  nesting  habitat  to  hay, 
pastureland,  and  grain  production 
(Allen  1952)  in  the  19th  and  early  20th 
centuries. 

The  whooping  crane  is  in  the  family 
Gruidae,  Order  Gruiformes,  and  is  the 
tallest  bird  in  North  America.  Males 
approach  1.5  meters  (59  inches)  in 
height  and  captive  adult  males  average 
7.3  kilograms  (16  pounds),  and  females 


6.4  kilograms  (14  pounds).  Adults  are 
potentially  long-lived  with  an  estimated 
maximum  longevity  in  the  wild  of  22  to 
24  years  (Binkley  and  Miller  1980)  and 
27  to  40  years  in  captivity  (McNulty 
1966).  Mating  is  characterized  by 
monogamous  life-long  pair  bonds  but 
individuals  pair  again  following  death 
of  a  mate.  Fertile  eggs  are  occasionally 
produced  at  3  years  of  age.  but  more 
typically  at  4  years  of  age  (Mirande  et 
al.  1993).  Experienced  pairs  may  not 
breed  every  year,  especially  when 
habitat  conditions  are  poor.  Whooping 
cranes  ordinarily  lay  two  eggs.  They 
will  renest  if  their  first  clutch  is 
destroyed  or  lost  before  mid-incubation 
(Kuyt  1981).  Although  two  eggs  are  laid, 
whooping  cranes  infrequentiy  fledge 
two  chicks. 

In  the  19th  century,  the  principal 
breeding  range  extended  from  central 
Illinois  northwest  through  northern 
Iowa,  western  Minnesota,  northeastern 
North  Dakota,  southern  Manitoba,  and 
Saskatchewan  to  the  vicinity  of 
Edmonton,  Alberta.  Some  nesting 
occurred  at  other  sites  such  as  western 
Wyoming  in  the  1900's  (Allen  1952. 
Kemsies  1930).  A  nonmigratory 
population  still  existed  in  southwestern 
Louisiana  in  the  1940's  (Allen  1952, 
Gomez  1992).  Through  the  use  of  two 
independent  techniques  of  population 
estimation.  Banks  (1978)  derived 
estimates  of  500  to  700  whooping  cranes 
in  1870.  By  1941.  the  migratory 
population  contained  only  16 
individuals. 

Whooping  cranes  currentiy  exist  in 
three  wild  populations  and  four  captive 
locations  totaling  350  individuals.  The 
largest  captive  population  of  60  birds, 
including  9  breeding  pairs,  is  located  at 
the  Patuxent  Environmental  Science 
Center  (Patuxent)  near  Laurel, 
Maryland.  Another  seven  pairs  at 
Patuxent  should  begin  producing  eggs 
in  the  next  2  years.  This  site  was  staffed 
and  administered  by  the  Service  as 
Patuxent  Wildlife  Research  Center  until 
October  1993  when  it  became  part  of 
National  Biological  Service  and  was 
renamed  Patuxent  Environmental 
Science  Center.  In  October  1996,  it 
became  part  of  U.S.  Geological  Survey. 
A  captive  flock  of  44  birds  is  maintained 
by  the  Service  at  the  International  Crane 
Foundation  (Foundation),  a  nonprofit 
foundation  near  Baraboo,  Wisconsin. 
The  Foimdation  flock  contains  five 
breeding  pairs  and  another  five  pairs 
which  should  enter  production  in  the 
next  2  years.  A  third  captive  flock  is 
housed  in  Calgary.  Alberta,  Canada,  at 
the  Calgary  Zoo  Ranch.  This  flock, 
under  the  oversight  of  the  Canadian 
Wildlife  Service,  contains  21  cranes, 
including  1  breeding  pair.  Eight  other 
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pairs  at  this  facility  should  begin 
breeding  by  late  this  decade.  Two  pairs 
maintained  at  the  San  Antonio 
Zoological  Gardens  and  Aquarium  in 
San  Antonio.  Texas,  should  begin 
breeding  in  the  next  few  years. 

The  Aransas/Wood  Buffalo 
Population,  the  only  self-sustaining 
natural  wild  population,  contains  165 
individuals  that  nest  in  the  Northwest 
Territories  and  adjacent  areas  of  Alberta, 
Canada,  primarily  within  the 
boundaries  of  Wood  Buffalo  National 
Park.  The  migration  route  is  similar  in 
spring  and  fall.  It  passes  through 
northeastern  Alberta,  south-central 
Saskatchewan,  northeastern  Montana, 
western  North  Dakota,  western  South 
Dakota,  central  Nebraska  and  Kansas, 
west-central  Oklahoma,  and  east-central 
Texas.  These  birds  winter  along  the 
central  Texas,  Gulf  of  Mexico  coast  at 
Aransas  National  Wildlife  Refuge  and 
adjacent  areas.  Whooping  cranes  adhere 
to  ancestral  breeding  areas,  migratory 
routes,  and  wintering  grounds,  leaving 
little  possibility  of  pioneering  into  new 
regions.  The  Aransas/Wood  Buffalo 
Population  can  be  expected  to  continue 
utilizing  its  current  nesting  location 
with  little  likelihood  of  expansion, 
except  on  a  local  geographic  scale.  The 
flock  recovered  from  a  population  low 
of  16  birds  in  1941.  Forty-nine  pairs 
nested  in  1997.  This  population  remains 
vulnerable  to  destruction  through  a 
natural  catastrophe  (hurricane),  a  red 
tide  outbreak,  or  contaminant  spill,  due 
primarily  to  its  limited  wintering 
distribution  along  the  intracoastal 
waterway  of  the  Texas  coast  (Service 
1994). 

The  reintroduced  population  in 
Florida  consists  of  52  captive-produced 
whooping  cranes  released  1993-1996  in 
the  Kissimmee  Prairie.  In  this 
experimental  effort  designed  to  develop 
a  nonmigratory  self-sustaining 
population  designated  as  experimental 
nonessential,  annual  releases  of  20  or 
more  birds  are  planned  for  up  to  6  more 
years.  Project  success  will  be  evaluated 
annually  (58  FR  5647;  January  22,  1993). 

The  Rocky  Mountain  Population 
consists  only  of  a  male  and  two  female 
adult  cross-fostered  cranes  surviving 
from  an  experiment  to  establish  a 
migratory,  self-sustaining  population. 
These  birds  are  termed  cross-fostered 
because  they  were  reared  by  sandhill 
cranes  at  Grays  Lake  National  Wildlife 
Refuge,  a  8,900-hectare  marsh  in 
southeastern  Idaho. 

These  cranes  winter  in  the  middle  Rio 
Grande  Valley  of  New  Mexico  at  Casa 
Colorado  State  Game  Refuge  and  Bosque 
del  Apache  National  Wildlife  Refuge 
frtjm  November-February.  In  February- 
March,  they  migrate  north  to  south- 


central  Colorado  where  they  spend  4-6 
weeks  in  the  San  Luis  Valley.  The  main 
crane  use  area  in  the  San  Luis  Valley  is 
Monte  Vista  National  Wildlife  Refuge, 
10  kilometers  south  of  the  town  of 
Monte  Vista.  These  whooping  cranes 
spend  April-September  on  their 
summer  groiuids  in  southeastern  Idaho 
and  western  Wyoming.  In  September- 
October,  before  migration,  they  flock 
with  sandhill  cranes  at  Grays  Lake  and 
other  wetlands  and  pastures  before 
migrating  southeast  through 
northeastern  Utah  and  western  Colorado 
where  they  remain  in  the  San  Luis 
Valley  for  4-6  weeks.  They  migrate 
through  northern  New  Mexico  and 
arrive  at  the  wintering  area  in  early 
November. 

From  1975-1988,  289  eggs  were 
transferred  in  the  reintroduction 
experiment  (including  73  eggs  from  the 
captive  flock  at  Patuxent);  210  hatched, 
and  85  chicks  fledged  (Drewien  et  al. 
1989).  Population  growth  was  slow  due 
to  small  numbers  of  fertile  eggs  in  some 
years  and  high  mortality  of  young  before 
fledging.  The  losses  of  chicks  and 
fledged  individuals,  and  the  absence  of 
breeding,  resulted  in  a  peak  population 
of  only  33  individuals  in  winter  1984- 
85. 

By  1985,  biologists  began  to  suspect 
the  absence  of  pairing  might  be  due  to 
improper  sexual  imprinting,  particularly 
by  female  whooping  cranes.  Sexual 
imprinting  of  a  foster-reared  species  on 
the  foster-parent  species  had  been 
confirmed  in  raptors,  waterfowl,  gulls, 
finches,  and  gallinaceous  birds  (Bird  et 
al.  1985,  Immelmann  1972).  Older 
female  whooping  cranes  frequently  did 
not  return  in  spring  to  Grays  Lake  or 
other  areas  occupied  by  males  on  their 
territories.  In  1981,  1982.  and  1989, 
captive-reared  adult  female  whooping 
cranes  were  released  at  Grays  Lake  to 
enhance  pairing  activities  and 
determine  if  adult  males  recognize 
conspecifics  as  mates.  These 
experiments  indicated  that  some  cross- 
fostered  males  recognized  conspecific 
females  as  appropriate  mates.  Improper 
sexual  imprinting  behavior  seemed  to  be 
stronger  in  the  cross- fostered  females 
than  in  the  males. 

An  experiment  to  test  for  improper 
sexual  imprinting  due  to  foster  rearing 
among  crane  species  occurred  at  the 
Foundation  in  1987  (Mahan  and 
Simmers  1992).  Sandhill  cranes  were 
foster-reared  by  red-crowned  cranes 
(sample  n=l),  white-naped  cranes  (n=2), 
and  Siberian  cranes  (n=l).  They  were 
then  observed  from  the  age  of  1 2  to  24 
months,  the  period  when  pairing 
typically  begins  in  sandhill  cranes.  They 
were  placed  in  pens  adjacent  to  an 
opposite-sexed,  same-aged  bird  of  the 


foster  species  on  one  side  and  an 
opposite-sexed,  same-age  conspecific  on 
the  other  side.  Each  test  bird  socialized 
more  with  the  foster  species  than  with 
a  conspecific  and  the  preference  was 
most  apparent  for  females.  A  cross- 
fostered  young  would  have  to  prefer  a 
conspecific  in  order  to  obtain  an 
appropriate  mate.  Thus,  the  cross- 
fostering  technique  does  not  appear  to 
be  suitable  for  reintroducing  a  crane  to 
historical  habitat. 

The  cross-fostering  experiment  was 
ended  because  these  birds  were  not 
pairing  and  the  mortality  rate  was  too 
high  to  continue  (Carton  et  al.  1989). 
Several  experiments  to  encourage  pair 
formation  were  carried  out  from  1986 
through  1992  without  success  (Service 
1994).  By  the  winter  of  1995-1996, 
cross-fostered  adult  female  whooping 
cranes  of  ages  4  through  14  years  had 
passed  through  a  nesting  season  on  45 
occasions  without  pairing.  In  1992,  a 
wild  male  cross-fostered  whooping 
crane  and  female  sandhill  crane  paired 
and  produced  a  hybrid  chick.  This 
pairing  is  believed  to  be  a  consequence 
of  improper  sexual  imprinting  which 
resulted  from  the  cross-fostering 
process.  This  is  the  first  known  instance 
of  cross-species  pairing  despite  frequent 
association  of  these  two  species  in 
North  America. 

The  cross- fostered  cranes  exhibited 
various  parental  behaviors  on  summer 
territories  at  Grays  Lake  and  in  a  pen 
nearby.  These  activities  and  chick 
adoptions  at  the  United  States  captive 
facilities  suggested  that  some  cross- 
fostered  whooping  cranes  might  adopt 
or  bond  with  and  rear  a  whooping  crane 
chick.  Such  bonding  experiments  could 
occur  in  pens  with  wild-captured  adults 
and  would  theoretically  result  in  a 
captive-reared  juvenile  imprinted  on 
conspecifics  and  exhibiting  some  wild 
qualities.  Wild  cross-fostered  adults 
were  captured  and  placed  with  chicks 
in  pens.  When  the  young  reached 
fledging  age,  all  birds  were  released  to 
the  wild  to  leam  from  their  foster  parent 
where  to  migrate  and  spend  the  winter. 
This  approach  was  tested  without 
significant  success  in  1993  and  1994. 

The  United  States  Whooping  Crane 
Recovery  Plan  was  approved  January  23, 
1980,  and  revised  December  23,  1986, 
and  February  11, 1994.  In  1985,  the 
Director-General  of  the  Canadian 
Wildlife  Service  and  the  Director  of  the 
Service  signed  a  Memorandum  of 
Understanding  entitled  "Conservation 
of  the  Whooping  Crane  Related  to 
Coordinated  Management  Activities."  It 
was  revised  in  1990,  and  1995.  It 
discusses  cooperative  recovery  actions, 
disposition  of  birds  and  eggs, 
population  restoration  and  objectives. 
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new  population  sites,  international 
management,  recovery  plans,  and 
consultation  and  coordination.  All 
captive  whooping  cranes  and  their 
future  progeny  are  jointly  owned  by  the 
Service  and  Canadian  Wildlife  Service, 
and  both  nations  are  involved  in 
recovery  decisions. 

The  recovery  plan's  criteria  for 
downlisting  the  whooping  crane  from 
the  endangered  to  threatened  category 
require  maintaining  a  population  level 
in  excess  of  40  pairs  in  the  Aransas/ 
Wood  Buffalo  Population  and 
establishing  2  additional,  self-sustaining 
populations  each  consisting  of  at  least 
25  nesting  pairs  (Service  1994).  The 
experimental  reintroduction  underway 
in  Florida,  if  successful,  would  provide 
the  first  additional  population.  The  Gist 
priority  for  establishing  the  second 
reintroduced  population  is  a  migratory 
flock  within  historic  nesting  habitat  in 
the  prairie  provinces  of  Canada 
(Edwards  et  al.  1994).  The  Canadian 
Wildlife  Service  and  provincial  wildlife 
agencies  are  cooperating  in  field  studies 
to  identify  such  a  release  area.  By  late 
in  this  decade  the  three  principal 
captive  flocks  should  be  capable  of 
producing  enough  whooping  cranes  to 
simultaneously  support  reintroductions 
in  Florida  and  Canada,  but  there  is  no 
technique  for  introducing  captive-reared 
cranes  in  a  migratory  situation  so  they 
will  use  an  appropriate  migration  route 
and  wintering  location. 

The  Service  proposes  to  use  wild 
whooping  cranes  of  the  Rocky  Mountain 
Population  and  captive-reared  sandhill 
cranes  and  whooping  cranes  to  evaluate 
methods  of  introducing  captive-reared 
whooping  cranes  into  a  wild  migratory 
situation.  The  research  proposed  within 
the  range  of  the  Rocky  Mountain 
Population  is  needed  to  identify  a 
technique  for  establishing  a  wild 
migratory  population  of  whooping 
cranes  in  Canada.  Such  a  technique  is 
essential  if  the  Service  is  to  achieve 
recovery  goals  for  downlisting  (Task  31 
of  the  Whooping  Crane  Recovery  Plan; 
Service  1994:58). 

The  requirements  of  the  National 
Environmental  Policy  Act  and  the 
section  7  requirements  of  the  Act  have 
been  fulfilled  for  the  proposed  action. 

The  Rocky  Moimtains  are  the 
preferred  location  for  research  on 
techniques  for  establishing  a  migratory 
flock  because  a  small  experimental 
population  has  been  present  there  for  20 
years.  A  large  data  base  on  whooping 
crane  and  sandhill  crane  habitats  and 
behaviors  exists  for  this  area  which 
provides  a  comparative  baseline  for 
future  research  in  the  same  geographic 
area.  The  Service  prefers  to  avoid 
experimentation  in  other  United  States 


areas  of  the  historic  migratory  range 
until  late  this  decade  when  a 
reintroduction  site  is  selected  in 
Canada.  The  Act  and  National 
Environmental  Policy  Act  requirements 
will  need  to  be  fulfilled  for  those 
portions  of  the  United  States  that  would 
be  involved  as  migration  and  winter 
areas  for  a  flock  reintroduced  in  Canada. 
Adult  cranes  teach  their  young  where 
to  migrate  and  spend  the  winter.  A 
promising  topic  of  research  in  the  Rocky 
Mountains  is  the  use  of  ultralight 
aircraft  to  teach  captive-reared  cranes  an 
appropriate  migration  route  and 
wintering  area.  In  1993,  Mr.  Bill 
Lishman  reared  Canada  geese  in 
Ontario,  trained  them  to  follow  an 
ultralight  aircraft,  and  in  fall  led  18  on 
a  600  kilometer  flight  to  Virginia  where 
they  spent  the  winter.  The  following 
spring  at  least  13  retiuned  to  Ontario  on 
their  own  initiative.  In  1994,  Mr.  Kent 
Clegg  reared  six  sandhill  cranes  and 
taught  them  to  follow  an  ultralight 
aircraft  in  local  flights  within  Idaho.  In 
1995,  Mr.  Clegg  raised  a  group  of 
sandhill  cranes  and  led  1 1  in  fall 
migration  from  southeastern  Idaho  to 
Bosque  del  Apache  National  Wildlife 
Refuge  in  New  Mexico.  Two  were  killed 
by  golden  eagles  (Aquila  chrysaetos) 
during  migration  and  one  returned  to 
Idaho  on  its  own  initiative.  After  release 
to  the  wild  in  New  Mexico,  two  were 
killed  by  coyotes  {Canis  latrans)  and 
two  by  hunters.  The  four  that  survived 
migrated  north  to  Colorado  in  March 
and  north  from  Colorado  in  April.  Two 
summered  in  southeastern  Idaho  v^thin 
53  km  of  the  Clegg  ranch.  The 
svunmering  site  of  the  other  two  birds  is 
luiknown.  Three  of  the  1995  ultralight 
cranes  returned  to  Bosque  del  Apache  to 
winter  in  the  fall  of  1996.  In  1996,  Mr. 
Clegg  reared  eight  sandhill  cranes  and 
led  them  in  migration  from  Idaho  to 
New  Mexico.  All  birds  arrived  safely  in 
New  Mexico  and  there  were  no  losses  to 
eagles  during  the  migration,  nor  to 
hunters  or  coyotes  in  the  first  months 
after  their  release  to  the  wild.  The  day 
after  their  arrival  at  Bosque  del  Apache 
National  Wildlife  Refuge  in  New 
Mexico,  it  appeared  that  two  research 
birds  joined  large  flocks  of  sandhill 
cranes  leaving  the  refuge  to  migrate 
south  into  Mexico.  These  birds  are  still 
missing  and  presumed  dead.  The  other 
six  1996  cranes  integrated  wnth  the  wild 
cranes  within  hours  of  their  arrival  at 
the  refuge,  migrated  into  Colorado  in 
March,  and  further  north  in  April. 
Losses  to  golden  eagles,  coyotes,  and 
hunters  were  reduced  during  the  1996- 
97  study.  Rearing,  migrating,  and 
monitoring  techniques  were  refined. 
Two  severe  winter  storms  prolonged  the 


migration,  but  when  conditions  were 
suitable  for  flight  the  birds  were  able  to 
fly  farther  and  for  longer  periods  than  in 
1995.  Research  may  be  required  on 
some  alternative  technique  in  the  futiu^ 
if  experimentation  with  ultralight 
aircraft  indicates  it  is  not  a  promising 
reintroduction  technique  for  the 
Canadian  site. 

Satellite  transmitters  were  placed  on 
two  1995  and  two  1996  research  cranes 
in  January  1997  to  test  the  merits  of 
these  transmitters  for  monitoring 
movements.  The  1995  and  1996  cranes 
are  summering  in  southeastern  Idaho 
and  western  Wyoming.  Such  locations 
are  characteristic  summering  sites  for 
yearling  birds  reared  in  southeastern 
Idaho. 

The  Rocky  Mountain  Population 
qualifies  as  being  nonessential  to  the 
continued  existence  of  the  whooping 
crane  because: 

(1)  The  three  cross-fostered  whooping 
cranes  of  the  Rocky  Mountain 
Population  are  not  breeding  and  all 
members  will  likely  die  in  the  next  10 
years.  They  are  not  contributing  to  the 
long-term  existence  of  the  species  in  the 
wild.  None  of  the  cross-fostered 
whooping  cranes  have  paired  with 
conspecifics  and  they  appear  to  be 
behaviorally  sexually  neutered.  Loss  of 
such  individuals  will  not  deter  recovery 
of  the  species. 

(2)  There  are  approximately  130 
whooping  cranes  in  captivity  at  4 
discrete  locations  and  about  235 
whobping  cranes  elsewhere  at  2 
locations  in  the  wild.  This  species  has 
been  protected  against  the  threat  of 
extinction  from  a  single  catastrophic 
event  by  gradual  recovery  of  the 
Aransas/Wood  Buffalo  Population 
(average  increase  of  4.6  percent  per  year 
for  the  past  50  years.  Miranda  et  al 
1993).  and  by  increase  and  management 
of  the  cranes  at  the  captive  sites.  If  the 
average  grourth  rate  continues,  the 
Aransas/Wood  Buffalo  Population  will 
reach  500  by  about  2020.  The  standard 
deviation  in  growth  is  almost  double  the 
mean  growth,  so  in  some  years  the 
population  will  decline  temporarily 
although  long-term  growth  continues  to 
be  good.  Captive-produced  birds  which 
die  during  the  experiments  can  be 
replaced  through  captive  breeding  or  "by 
transfer  of  eggs  from  the  wild 
population  in  Canada.  Eggs  have  been 
transferred  to  captivity  from  the 
Aransas/Wood  Bufialo  Population  for 
building  the  captive  flocks  or 
experimental  reintroductions  since 
1967  The  wild  population  has 
continued  to  grow  during  this  interval 
despite  the  egg  transfers.  Since  1985. 
biologists  involved  in  the  egg  transfer 
have  endeavored  to  ensure  that  one 
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viable  egg  remains  in  each  nest.  Such 
egg  switching  within  the  Park  provides 
infertile  pairs  the  opportunity  to  raise  a 
chick.  These  egg  switches  have 
increased  flock  growth  and  the  potendal 
for  species  recovery  by  an  estimated  16- 
19  percent  (Kuyt,  pers.  comm.  1991). 
Whooping  cranes  of  the  Aransas/Wood 
Buffalo  Population  have  the  highest 
long-term  recruitment  rate  (13.9 
percent)  of  any  North  American  crane 
population  (Drewien  et  al.  1995). 

Egg  and  chick  production  doubled  in 
the  captive  flocks  in  1992,  and  has 
continued  to  increase  to  the  present. 
Within  the  captive  population  there  also 
are  20  young  pairs  expected  to  enter  the 
breeding  component  of  the  population 
over  the  next  4  years.  Wild-  and  captive- 
flock  increases  illustrate  the  potential  of 
the  species  to  replace  individual  birds 
which  might  die  during  the 
experimentation. 

(3)  The  repository  of  genetic  diversity 
for  the  species  will  be  the 
approximately  350  wild  and  captive 
whooping  cranes  mentioned  in  (2) 
above.  Any  birds  selected  for  research 
on  reintroduction  techniques  in  a 
migratory  situation  will  be  as 
genetically  redundant  as  practical, 
hence  any  loss  of  reintroduced  animals 
in  the  experiments  will  not  significantly 
impact  the  goal  of  preserving  maximum 
genetic  diversity  in  the  species. 

(4)  Research  in  the  Rocky  Mountain 
Population  will  further  the  conservation 
of  the  species.  Such  research  is  esseqtial 
to  recovery  and  downlisting  the  species 
to  threatened  status.  The  beneficial 
result  of  identifying  a  suitable 
reintroduction  technique  for  placing 
captive-produced  whooping  cranes  in  a 
migratory  circumstance  outweighs  any 
negative  effects  of  the  experiments.  If  a 
suitable  reintroduction  technique  is 
identified,  it  will  expedite  recovery  and 
downlisting/delisting  of  the  whooping 
crane. 

Management 

Effect  on  the  Rocky  ^4ountain 
Population 

After  captive-reared  whooping  cranes 
are  released  to  the  wild  in  the  proposed 
experiments,  the  Service  does  not 
propose  to  retiim  them  to  captivity. 
Avian  tuberculosis  has  been  a 
significant  disease  problem  among 
whooping  cranes  in  the  Rocky 
Mountains  and  is  very  difficult  to 
detect.  To  protect  captive  flocks  from 
this  disease,  the  Service  will  not  take  a 
whooping  crane  from  the  wild  and  place 
it  in  the  captive  flocks.  Wild  birds 
placed  in  captivity  also  pose  a  greater 
danger  because:  (1)  Self-inflicted  injiuy 
may  occur  as  they  attempt  to  escape 


from  caretakers.  (2)  they  may  attack  and 
injure  caretakers,  and  (3)  such  cranes 
are  prone  to  injury  when  they  struggle 
while  being  examined  during  health 
checks. 

The  release  of  six  or  more  captive- 
reared  whooping  cranes  in  the  future 
into  this  population  may  slightly 
prolong  its  existence.  The  numbers 
proposed,  including  small  additional 
numbers  if  additional  research  is 
required,  will  be  far  below  the  numbers 
required  to  have  any  significant 
likelihood  of  establishing  a  self- 
sustaining  population.  The  additional 
birds  in  the  wild  will  provide  additional 
viewing  opportiinities  for  bird  watchers, 
enjoyment  for  those  participating  in  the 
annual  crane  festivals  at  Monte  Vista. 
Colorado,  and  Socorro.  New  Mexico, 
and  may  slighdy  prolong  the  existence 
of  wild  whooping  cranes  within  the 
Rocky  Mountains. 

Potential  Conflicts 

The  release  of  additional  whooping 
cranes  in  the  Rocky  Mountains  will  not 
alter  sandhill  crane  hunting  activities 
along  the  migration  pathway  and 
wintering  sites.  Sandhill  cranes  and 
snow  geese  (Chen  cerulescens)  are 
designated  as  look-alike  species,  species 
that  look  somewhat  like  whooping 
cranes.  Hunters  of  these  species  might 
misidentify  a  whooping  crane  and  shoot 
it,  believing  it  is  a  legal  target.  Sandhill 
cranes  are  hiuited  in  some  areas  and 
precautions  are  taken  to  reduce  the 
likelihood  that  whooping  cranes  might 
be  mistaken  for  sandhill  cranes  and 
shot.  Sandhill  crane  hunting  is  not 
permitted  in  Idaho  and  Colorado  nor  on 
the  national  wildlife  refuges  involved  in 
this  rule.  Hiinting  sandhill  cranes  and 
snow  geese  has  been  permitted  in  the 
middle  Rio  Grande  Valley  of  New 
Mexico,  in  northeastern  Utah,  and  in  a 
small  area  in  southwestern  Wyoming  for 
the  past  decade  without  causing  the 
known  loss  of  a  whooping  crane.  In 
New  Mexico,  the  whooping  cranes 
generally  stay  on  Bosque  del  Apache 
National  Wildlife  Refuge  or  State  game 
refuges  during  fall/winter  hunting 
seasons. 

Special  Handling 

Under  the  proposed  special 
regulation,  which  is  promulgated  under 
authority  of  section  4(d)  of  the  Act  and 
which  accompanies  this  final  rule  for 
experimental  population  designation. 
Federal  and  State  employees  and  agents 
would  be  authorized  to  relocate 
whooping  cranes  to  avoid  conflict  with 
human  activities  and  relocate  whooping 
cranes  that  have  moved  outside  the 
appropriate  release  area  when  removal 
is  necessary  or  requested.  Research 


activities  may  require  captiu«  in  the 
wild  of  cross-fostered  or  captive-reared 
and  released  whooping  cranes.  These 
individuals  will  be  captured  using  the 
night-lighting  technique  which  has  been 
used  successfully  to  capture  269  cranes 
without  injury  (Drewien  and  Clegg 
1992).  Cranes  utilized  in  the 
experiments  will  be  equipped  with  a 
legband-mounted  radio  telemetry  or 
satellite  transmitter  and  periodically 
monitored  to  assess  movements.  They 
will  be  checked  for  mortality  or 
indications  of  disease  (listlessness, 
social  exclusion,  flightlessness,  or 
obvious  weakness). 

Mortality 

Although  efforts  will  be  made  to 
reduce  mortality,  some  will  inevitably 
occur  as  captive-reared  birds  adapt  to 
the  wild.  Collision  with  power  lines  and 
fences,  predators,  and  disease  are 
known  hazards  to  wild  whooping  cranes 
in  the  Rocky  Mountains.  The  Service 
anticipates  the  proposed  actions  may 
affect  the  whooping  crane  due  to  the 
potential  death  of  one  or  more  wild, 
cross-fostered  and  captive-reared 
individuals  during  the  experiments. 
Such  losses  are  not  unique  to  this 
experiment,  but  could  result  during 
normal  life  experiences  of  wild 
whooping  cranes  and  of  whooping 
cranes  retained  in  captivity.  Standard 
avicultural  precautions  taken  in 
shipping,  handling,  and  capture  should 
keep  losses  to  a  minimum.  Recently 
released  whooping  cranes  will  need 
protection  from  natural  sources  of 
mortality  (predators,  disease,  inadequate 
foods)  and  from  human-caused  sources 
of  mortality.  Natural  mortality  will  be 
reduced  through  prerelease 
conditioning,  gentle  release,  and 
vaccination.  Human-caused  mortality 
will  be  minimized  through  conservation 
education  programs. 

Health  Care 

As  a  consequence  of  the  proposed 
experiments,  disease  could  be 
transferred  from  a  captive  facility  to  the 
wild.  Precautions  taken  to  ensure  that 
no  disease  is  transferred  will  be  those 
measures  approved  in  previous  transfers 
when  the  captive  whooping  crane  flock 
was  split  between  Patuxent  and  the 
Foundation;  when  birds  were  shipped 
from  1992-1995  to  Calgary  Zoo  Ranch 
to  start  the  captive  flock  for  Canadian 
Wildlife  Service;  and  when  birds  were 
transferred  from  1993-1997  for  the 
reintroduction  to  the  wild  in  Florida. 
Health  screening  procedures  have  been 
developed  for  release  of  captive-reared 
whooping  cranes  in  the  wild  and  have 
proven  effective  in  avoiding  disease  or 
parasite  transfers  in  multiple  shipments 
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from  1993-1996.  Such  techniques  have 
proven  effective  in  previous  transfers 
between  captive  sites  and  between 
captive  sites  and  the  wild. 

Captive  Facilities 

Facilities  for  captive  maintenance  of 
the  birds  in  Idaho  were  constructed  for 
earlier  studies  and  are  designed  similar 
to  facilities  at  Patuxent  and  the 
Foundation.  They  conform  to  standards 
set  forth  in  the  Animal  Welfare  Act.  To 
further  ensure  the  well-being  of  birds  in 
captivity  and  their  suitability  for  release 
to  the  wild,  the  pens  include  water 
where  the  cranes  can  feed  and  roost. 

Coordination  With  Agencies  and 
Interested  Parties 

In  October  1992,  the  Canadian  and 
United  States  Whooping  Crane  Recovery 
Teams  recommended  uses  for  the  cross- 
fostered  whooping  cranes  surviving  in 
the  Rocky  Mountain  Population.  Both 
teams  suggested  using  the  remaining 
birds  in  further  experimentation. 
Information  about  the  recovery  teams' 
recommendations  was  mailed  to  the 
involved  Service  Regions,  States,  and 
special  interest  groups  for  their  review 
and  comments. 

In  February  1993,  the  Southwest 
Region  of  the  Service  sent  a 
memorandum  to  the  State  wildlife 
agency  director  in  each  of  the  affected 
States;  the  chairman  and  members  of  the 
Central  Flyway  Technical  Committee; 
the  crane  subcommittee  of  the  Pacific 
Flyway  Coimcil;  representatives  of  the 
National  Audubon  Society;  the 
president  and  trustees  of  the  Whooping 
Crane  Conservation  Association; 
managers  of  national  wildlife  refuges 
involved;  and  to  crane  festival  groups  in 
Socorro,  New  Mexico,  and  Monte  Vista, 
Colorado,  requesting  their  views  on 
actions  being  considered  for  the  Rocky 
Mountain  Population  of  whooping 
cranes.  In  addition.  Technical 
Committees  of  the  Pacific  and  the 
Central  Flyway  Councils  expressed 
opinions  on  the  actions.  Some 
recipients  responded  by  mail  and  others 
provided  only  verbal  comments  by 
telephone. 

Tne  involved  regions  of  the  Service 
support  the  changes.  Refuge  managers  at 
the  three  locations  anticipated  no 
problem  with  removal  of  the  critical 
habitat  designation  and  changing  the 
designation  to  experimental 
nonessential.  All  involved  States,  the 
Pacific  Flyway  Crane  Subcommittee,  the 
Central  Flyway  Technical  Committee, 
the  Central  Flyway  Council,  and  the 
Pacific  Flyway  Council  favored  the 
change  in  designation.  The  Whooping 
Crane  Conservation  Association  and 
Chairman  of  the  Crane  Festival  in 


Colorado  supported  the  changes. 
National  Audubon  Society 
representatives  expressed  mild  concern 
about  possible  increased  hazards  to 
whooping  cranes  as  a  consequence  of 
the  experimental  designation  but 
favored  additional  experimentation. 

A  majority  of  the  respondents 
supported  taking  some  birds  into 
captivity,  endorsed  further 
experimentation  with  the  birds  left  in 
the  wild,  and,  after  the  proposed 
experiments  were  completed,  favored 
leaving  some  whooping  cranes  in  the 
wild  for  public  education,  viewing,  and 
possible  further  research.  In  1993,  the 
Service  decided  to  leave  all  the  birds  in 
the  vdld  so  there  would  be  a  greater 
likelihood  of  having  a  sufficient  number 
of  birds  for  the  experiments. 

The  Canadian  Wildlife  Service 
endorses  the  actions  described  in  this 
rule.  The  members  of  the  Canadian  and 
United  States  Whooping  Crane  Recovery 
Teams,  and  professional  biologists 
working  with  State,  provincial.  Federal, 
and  private  groups  who  have  expertise 
in  research  or  management  of  cranes, 
also  endorse  the  changes.  The 
Whooping  Crane  Conservation 
Association  and  World  Wildlife  Fund- 
Canada  provided  funding  support  for 
the  guide  bird  experimentation  in  1993 
and  1994  and  for  ultralight  aircraft- 
crane  research  in  1995  and  1996, 
indicating  their  endorsement  of  such 
experimental  efforts  and  uses  of  the 
Rocky  Mountain  whooping  cranes. 

On  June  24,  1993.  the  Service 
announced  the  availability  of  the  draft 
revised  recovery  plan  for  the  whooping 
crane  and  solicited  review  and  comment 
(58  FR  34269).  Review  copies  were 
mailed  to  the  involved  States.  Federal 
agencies,  special  interest  groups,  and 
others.  The  plan  described  further 
proposed  experimentation  with  the 
Rocky  Mountain  Population.  Favorable 
comments  were  received  on  the  plan 
and  all  comments  were  supportive  of 
the  proposed  research. 

Summary  of  Comments  and 
Recommendations 

In  the  February  6.  1996.  proposed  rule 
(61  FR  4394)  the  Service  requested 
comments  or  recommendations 
concerning  any  aspect  of  the  proposal 
that  might  contribute  to  the 
development  of  a  final  decision  on  the 
proposed  rule.  A  60-day  comment 
period  was  provided.  State  wildlife 
agencies;  the  National  Audubon  Society; 
the  Whooping  Crane  Conservation 
Association;  Defenders  of  Wildlife; 
Regional  Directors  of  each  involved 
Service  region;  refuge  managers;  State 
waterfowl  biologists  and  nongame 
biologists;  the  Canadian  Wildlife 


Service:  the  Chamber  of  Commerce  at 
Socorro.  New  Mexico;  representatives  of 
the  electric  utility  industry;  and  private 
citizens  were  mailed  copies  of  the  rule 
or  told  of  specifics  of  the  rule  (total 
contacts  47)  and  invited  to  provide 
comments. 

A  Service  news  release  was  issued  on 
February  6  to  coincide  with  publication 
of  the  proposed  rule  in  the  Federal 
Register.  The  release,  entitied  "U.S. 
Fish  and  Wildlife  Service  Proposes  To 
Desig4lte  Rocky  Mountain  Population 
Of  Whooping  Qanes  As  Experimental." 
described  the  proposed  action,  told  the 
readers  where  to  acquire  a  copy  of  the 
rule,  and  provided  a  name  and  address 
to  which  comments  on  the  action 
should  be  directed.  The  news  release 
was  sent  to  newspapers  in  New  Mexico 
and  others  listed  in  an  outreach  plan. 
The  release  was  sent  to  Service  Regional 
Offices  in  Portland  and  Denver  for 
routing  to  media  and  Congressional 
Offices  in  States  affected  by  the 
proposed  actions.  The  news  release  also 
was  placed  on  the  Internet  on  the 
Service's  Home  Page  for  Region  2  under 
the  news  release  category.  Nine 
comment  letters  were  received.  Six 
letters  endorsed  and  three  opposed  the 
proposed  action.  Specific  issues  raised 
by  those  commenting  and  the  Service's 
responses  are  presented  below. 

Letters  supporting  the  actions  were 
received  from  one  individual,  a 
representative  of  the  utility  industry,  a 
nonprofit  conservation  organization,  the 
Central  Flyway  Coimcil,  and  two 
representatives  of  State  wildlife 
agencies  as  summarized  below.  The 
President  of  the  Whooping  Crane 
Conservation  Association  (Association), 
a  nonprofit  conservation  organization 
dedicated  to  conservation  of  the  species, 
wrote  in  support  of  the  designation 
change,  the  removal  of  critical  habitat, 
and  the  proposed  experiments.  The 
Association  membership  is  primarily 
individuals  in  Canada  and  the  United 
States. 

The  Director  of  Wyoming  Game  and 
Fish  Department  indicated  his  staff  had 
reviewed  the  proposed  actions  and  they 
supported  the  rule.  The  Terrestrial 
Nongame  and  Endangered  Wildlife 
Program  Manager  for  Colorado  Division 
of  Wildlife  endorsed  the  actions,  the 
removal  of  restrictions  no  longer 
necessary,  and  the  experiments  that  may 
prolong  existence  of  the  flock  in  the 
Rocky  Mountains.  A  utility  company 
representative  wrote  in  support  of  the 
designation  change,  the  removal  of 
critical  habitat,  and  the  experiments 
designed  to  learn  how  to  establish 
additional  migrator^'  populations.  An 
individual  wrote  endorsing  the  change 
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in  designation  and  the  removal  of 
critical  habitat. 

Joe  Kramer,  Chairman,  Central  Flyway 
Council  wrote  in  support  of  the  change 
in  designation  and  the  removal  of 
critical  habitat  designations  from  the 
three  National  Wildlife  Refuges.  He 
stated  the  Council  believes  the  change 
provides  the  flexibility  necessary  for 
sound  and  progressive  management  of 
this  species.  The  Central  Flyway 
Council  is  comprised  of  the  States  of 
Colorado,  Kansas,  Montana.  Neb«|p)ta, 
New  Mexico,  North  Dakota.  Oklahoma. 
South  Dakota.  Texas,  Wyoming,  and  the 
Canadian  provinces  of  Alberta, 
Northwest  Territories,  and 
Saskatchewan.  Three  individuals 
expressed  opposition  to  the  proposed 
actions  as  summarized  below. 

Comment:  One  respondent  felt  that 
nature  is  best  left  alone  as  much  as 
possible,  disrupting  natures  balance 
causes  harm,  and  no  whooping  crane 
needs  to  be  taught  to  migrate. 

Response:  The  Service  agrees  that  the 
balance  of  nature  is  important  and 
should  not  be  disrupted  if  it  is  truly  a 
balanced  system.  Unfortunately,  many 
activities  of  man  have  disrupted  this 
balance,  necessitating  some  intervention 
by  man  if  species  and  ecosystems  are  to 
be  conserved.  Previous  releases  of 
captive-reared  sandhill  cranes  have 
documented  that  such  birds  may  not 
exhibit  appropriate  migration  behavior 
(Drewien  et  al.  1982). 

Comment:  A  second  respondent 
expressed  concern  about  the  low 
numbers  of  whooping  cranes  and  failed 
to  comprehend  how  the  Service  could 
consider  any  member  of  the  species 
"nonessential"  or  "experimental'. 

Response:  The  Service  understands 
that  the  terminology  presents  em 
enigma.  The  term  "nonessential"  refers 
only  to  those  individuals  which  are  not 
essential  to  future  survival  of  the 
species.  The  three  whooping  cranes 
surviving  in  the  Rocky  Mountains  are 
not  breeding  and  will  eventually  die  of 
natural  causes.  Consequently,  they  are 
not  contributing  to  the  future  survival  of 
the  species.  The  small  number  of 
captive-reared  whooping  cranes  which 
might  be  involved  in  research  will  be 
individual  birds  genetically  redundant 
to  the  captive  and  wild  populations. 
These  individuals  also  are  not 
"essential"  to  survival  of  the  species. 
The  Service  believes  it  is  justified  in 
designating  these  birds  as  'nonessential 
experimental"  as  long  as  their 
involvement  in  the  research  increases 
the  ultimate  likelihood  of  full  recovery 
of  the  species.  The  purpose  of  the 
experimentation  is  to  identify  a 
technique  for  reintroducing  whooping 
cranes  in  areas  where  migration  is 


required  between  the  nesting  grounds 
and  a  safe  wintering  site.  Until  such  a 
technique  is  identified,  the  Service  will 
be  unable  to  reestablish  wild 
populations  in  areas  where  the  birds 
must  migrate  to  survive.  Full  recovery  of 
the  species  will  not  be  possible  until 
additional  wild  migratory  populations 
are  established. 

Comment:  A  third  individual 
respondent  was  not  opposed  to  the 
"*   *   'experiment  per  se,  only  that  it 
not  be  conducted  in  New  Mexico."  If 
conducted  in  New  Mexico,  the 
commenter  postulated  that  the  Service 
would  be  signing  the  immediate  death 
warrant  of  the  cranes  because  they 
would  have  to  compete  against  30,000 
hunters,  an  army  of  poachers,  and  33 
professional  hunters  of  the  U.S. 
Department  of  Agriculture. 

Response:  Hunters  of  sandhill  cranes 
and  snow  geese  in  the  middle  Rio 
Grande  Valley  of  New  Mexico,  where 
the  whooping  cranes  winter,  are 
required  to  take  a  course  on  bird 
identification  and  pass  an  exam  on 
proper  identification  of  protected 
species  before  they  are  permitted  to 
hunt.  This  requirement  has  been  in 
effect  since  whooping  cranes  were 
reintroduced  to  the  area  in  1975. 
Although  the  potential  exists  for 
shooting  a  whooping  crane,  we  are  not 
aware  of  a  whooping  crane  being  killed 
by  hunters  in  New  Mexico  since  they 
were  reintroduced.  The  nonessential 
designation  will  not  allow  purposeful 
lake  such  as  hunting  or  otherwise 
intentionally  killing  cranes.  The  Service 
does  not  agree  with  the  respondent's 
allegation  that  New  Mexico  is  an 
inappropriate  place  to  accomplish  the 
experimentation. 

Comment:  The  third  respondent 
"extremely"  opposed  the  proposed 
removal  of  the  critical  habitat 
designation,  fearing  it  would  permit 
unrestricted  herbicide  and  pesticide 
spraying,  trapping,  and  placement  of  M- 
44  sodium  cyanide  devices,  wire  snares, 
and  compound  1080  baits  by  the  U.S. 
Department  of  Agriculture. 

Response:  When  the  critical  habitat 
designation  is  removed  from  National 
Wildlife  Refuges,  which  is 
predominantly  where  the  designation 
has  been  in  effect,  other  Federal 
agencies,  such  as  U.S.  Department  of 
Agriculture,  must  still  consult  with  the 
Service  before  undertaking  any  actions 
affecting  the  refuge.  On  private  lands, 
despite  the  removal  of  critical  habitat, 
the  whooping  cranes  will  still  be 
protected  from  intentional  killing  which 
is  prohibited  under  section  9  of  the  Act. 


National  Environmental  Policy  Act 

An  Environmental  Assessment, 
prepared  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969,  is  available  to  the  public  at  the 
Service  office  identified  in  the 
ADDRESSES  section.  The  Service 
determined  that  this  action  is  not  a 
major  Federal  action  that  would 
significantly  affect  the  quality  of  the 
human  environment  within  the  meaning 
of  section  102(2)(c)  of  the  National 
Environmental  Policy  Act  (implemented 
at  40  CFR  parts  1500-1508). 

Required  Determinations 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  under 
Executive  Order  12866.  The  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
as  described  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.).     > 
Based  on  the  information  discussed  in 
this  rule  concerning  public  projects  and 
private  activities  within  the 
experimental  population  area, 
significant  economic  impacts  will  not 
result  from  this  action.  Also,  no  direct 
costs,  enforcement  costs,  information 
collection,  or  record  keeping 
requirements  are  imposed  on  small 
entities  by  this  action,  and  the  rule 
contains  no  record  keeping 
requirements  as  defined  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  This  rule  does  not 
require  a  Federalism  assessment  under 
Executive  Order  12612  because  it  would 
not  have  any  significant  federalism 
effects  as  described  in  the  order. 

The  Service  has  determined  that  this 
action  would  not  involve  any  taking  of 
constitutionally  protected  property 
rights  that  require  preparation  of  a 
taikings  implication  assessment  under 
Executive  Order  12630. 

References  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  the  Regional  Office 
(see  ADDRESSES  section  above). 

Author:  The  primary  author  of  this 
document  is  Dr.  James  Lewis  (see 
ADDRESSES  section  above)  at  telephone 
505/248-6663  or  facsimile  505/248- 
6922. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record 
keeping  requirements,  and 
Transportation. 

Regulation  Promulgation 

Accordingly,  the  Service  hereby 
amends  part  17.  subchapter  B  of  chapter 
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I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
revising  the  entry  for  "Crane, 


whooping"  under  BIROS,  to  read  as 
follows: 

§  1 7. 1 1    Endangered  and  threatened 
wildlife. 

•         *        •        •         • 

(h)*  •  • 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  en- 
dangered or  threat- 
ened 


Status 


When  listed 


Cntical 
habitat 


Special 

rules 


Biros 


Crane,  Whooping  ...    Grus  americana 


Do 
Do 


do 
do 


Entire,  except 
where  listed  as 
an  expenmentai 
population. 


Canada,  U.S.A. 
(Rocky  Moun- 
tains East  to 
Carollnas).  Mex- 
ico. 

do  „ U.S.A.  (FL)  NX 

do  „ U.S.A.  (CO,  ID,  NX 

NM,  UT,  WY). 


1.3.487,621 


487 
621 


17.95(b) 


NA 


NA 


17.84(h) 
17.84(h) 


3.  Section  17.84  is  amended  by 
revising  paragraphs  (h)(1),  (h)(3), 
(h)(4)(ii),  and  (h)(8)  to  read  as  follows: 

§  17.84    Special  rules- vertebrates. 

***** 

(h)*  *   * 

(1)  The  whooping  crane  populations 
identified  in  paragraphs  (h)(8)(i)  and 
(h)(8)(ii)  of  this  section  are  nonessential 
experimental  populations. 
***** 

(3)  Any  person  with  a  valid  permit 
issued  by  the  Fish  and  Wildlife  Service 
(Service)  under  §  17.32  may  take 
whooping  cranes  in  the  wild  in  the 
experimental  population  area  for 
educational  purposes,  scientific 
purposes,  the  enhancement  of 
propagation  or  siu-vival  of  the  species, 
and  other  conservation  purposes 
consistent  with  the  Act  and  in 
accordance  with  applicable  State  fish 
and  wildlife  conservation  laws  and 
regulations. 

(4)  *   *   * 

(ii)  Relocate  a  whooping  crane  that 
has  moved  outside  the  Kissimmee 
Prairie  or  the  Rocky  Mountain  range  of 
the  experimental  population  when 
removal  is  necessary  or  requested; 
***** 

(8)  Geographic  areas  that  nonessential 
experimental  populations  inhabit 
include  the  following — 

(i)  The  entire  State  of  Florida.  The 
reintroduction  site  will  be  the 
Kissimmee  Prairie  portions  of  Polk, 
Osceola,  Highlands,  and  Okeechobee 
counties.  Current  information  indicates 
that  the  Kissimmee  Prairie  is  within  the 
historic  range  of  the  whooping  crane  in 
Florida.  There  are  no  other  extant 


populations  of  whooping  cranes  that 
could  come  into  contact  with  the 
experimental  population.  The  only  two 
extant  populations  occur  well  west  of 
the  Mississippi  River.  The  Aransas/ 
Wood  Buffalo  National  Park  population 
nests  in  the  Northwest  Territories  and 
adjacent  areas  of  Alberta.  Canada, 
primarily  within  the  boundaries  of  the 
Wood  Buffalo  National  Park,  and 
winters  along  the  Central  Texas  Gulf  of 
Mexico  coast  at  Aransas  National 
Wildlife  Refuge.  Whooping  cranes 
adhere  to  ancestral  breeding  grounds 
leaving  little  possibility  that  individuals 
from  the  extant  population  will  stray 
into  Florida  or  the  Rocky  Mountain 
Population.  Studies  of  whooping  cranes 
have  shown  that  migration  is  a  learned 
rather  than  an  innate  behavior.  The 
experimental  population  released  at 
Kissimmee  Prairie  is  expected  to  remain 
within  the  prairie  region  of  central 
Florida;  and 

(ii)  The  States  of  Colorado,  Idaho, 
New  Mexico,  Utah  and  the  western  half 
of  Wyoming.  Birds  in  this  area  do  not 
come  in  contact  with  whooping  cranes 
of  the  Aransas/Wood  Buffalo 
Population. 
*        *        *        •        • 

Dated:  June  3, 1997 
William  Learjr, 

Acting  Deputy  Assistant  Secretary  for  Fish 
and  Wildlife  and  Parks. 
[FR  Doc.  97-19058  Filed  7-1&-97;  8:45  am) 
BILLING  CODE  4310-6S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  285 

Pocket  No.  970626157-7176-01;  1.0. 
041697C] 

RIN  0648-AJ65 

Atlantic  Tuna  Fisheries;  Atlantic 
Bluefin  Tuna  Effort  Controls 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  amends  the  regulations 
governing  the  Atlantic  tuna  fisheries  to 
set  Atlantic  bluefin  tuna  (ABT)  General 
category  effort  controls  for  the  1997 
fishing  year.  The  regulatory 
amendments  are  necessary  to  achieve 
domestic  management  objectives. 
DATES:  Effective  July  15.  1997. 
ADDRESSES:  Copies  of  supporting 
documents,  including  an  Environmental 
Assessment-Regulatory  Impact  Review 
(EA/RIR),  are  available  from,  Rebecca 
Lent,  Chief,  Highly  Migratory  Species 
Management  Division,  Office  of 
Sustainable  Fisheries  (F/SFl),  N'MFS, 
1315  East- West  Highway,  Silver  Spring, 
MD  2091Q-3282. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  McLaughlin,  301-713-2347,  or 
Pat  Scida,  50ft-281-9260. 
SUPPLEMENTARY  INFORMATKW:  The 
Atiantic  tuna  fisheries  are  managed 
under  the  authority  of  the  Atiantic 
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Tunas  Convention  Act  (ATCA),  16 
U.S.C.  971  et  seq.  The  ATCA  authorizes 
the  Secretary  of  Commerce  (Secretary) 
to  issue  regulations  as  may  be  necessary 
to  carry  out  the  recommendations  of  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
The  authority  to  issue  regulations  to 
carry  out  ICCAT  recommendations  has 
been  delegated  from  the  Secretary  to  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA). 

Background  information  about  the 
need  for  revisions  to  Atlantic  timas 
fishery  regulations  was  provided  in  the 
preamble  to  the  proposed  rule  (62  FR 
36040,  July  3,  1997)  and  is  not  repeated 
here.  These  regulatory  changes  will 
improve  NMFS'  ability  to  further  the 
management  objectives  for  the  Atlantic 
tuna  fisheries. 

Quota  Subdivision 

In  this  final  rule,  the  1997  General 
category  quota  is  split,  based  upon 
historical  catch  patterns  (1983-96),  into 
three  subquotas  and  distributed  as 
follows:  60  percent  for  fune-August,  30 
percent  for  September,  and  10  percent 
for  October-December.  These 
percentages  are  applied  only  to  623 
metric  tons  (mt)  out  of  the  total  General 
category  quota  of  633  mt.  The  remaining 
10  mt  is  reserved  for  the  New  York 
Bight  fishery  in  October.  Thus,  of  the 
623  mt,  374  mt  is  available  in  the  period 
beginning  June  1  and  ending  August  31, 
187  mt  is  available  in  the  period 
beginning  September  1  and  ending 
September  30.  and  62  mt  is  available  in 
the  period  beginning  October  1  and 
ending  December  31.  When  the  October 
through  December  period  General 
category  catch  is  projected  to  have 
reached  62  mt.  ^4MFS  will  set  aside  the 
remaining  10  mt  for  the  New  York  Bight 
only.  Upon  the  effective  date  of  the  New 
York  Bight  set-aside,  fishing  for, 
retaining,  or  landing  large  medium  or 
giant  ABT  is  prohibited  in  all  waters 
outside  the  set-aside  area. 

Attainment  of  the  subquota  in  any 
fishing  period  will  result  in  a  closure 
until  the  beginning  of  the  following 
fishing  period,  whereupon  any 
underharvest  or  overharvest  will  be 
carried  over  to  the  following  period, 
with  the  subquota  for  the  following 
period  adjusted  accordingly. 
Aimouncements  of  inseason  closures 
will  be  filed  with  the  Office  of  the 
Federal  Register,  stating  the  effective 
date  of  closure,  and  further 
communicated  through  the  Highly 
Migratory  Species  (HMS)  Fax  Network, 
the  HMS  Information  Line,  NOAA 
weather  radio,  and  Coast  Guard  Notice 
to  Mariners.  Although  notification  of 
closure  will  be  provided  as  far  in 


advance  as  possible,  fishermen  are 
encouraged  to  call  the  HMS  Information 
Line  to  check  the  status  of  the  fishery 
before  leaving  for  a  fishing  trip.  The 
phone  numbers  for  the  HMS 
Information  Line  are  (301)  713-1279 
and  (508)  281-9305.  Information 
regarding  the  Atlantic  tuna  fisheries  is 
also  available  through  Nextlink 
Interactive,  Inc.,  at  (888)  USA-TUNA. 

The  New  York  Bight  area  is  redefined 
as  the  area  comprising  the  waters  south 
and  west  of  a  straight  line  originating  at 
a  point  on  the  southern  shore  of  Long 
Island  at  72°27'  W.  long.  (Shinnecock 
Inlet)  and  ruiming  SSE  150°  true,  and 
north  of  38''47'  N.  lat. 

Restricted-Fishing  Days 

NMFS  also  establishes  the  1997 
schedule  of  restricted-fishing  days  for 
vessels  permitted  in  the  General 
category.  In  1996,  the  restricted-fishing 
days  followed  the  pattern  of  Sunday, 
Monday,  and  Tuesday  (with  some 
exceptions  for  market  closures  and 
holidays)  from  mid-July  to  mid- 
September.  This  rule  reflects  the 
restricted-fishing  days  mutually  agreed 
upon  by  associations  representing 
General  category  fishermen  and  dealers 
for  July  and  August,  and  specifies 
restricted-fishing  days  for  September  in 
order  to  lengthen  the  General  category 
fishery.  Persons  aboard  vessels 
permitted  in  the  General  category  are 
prohibited  from  fishing  (including  tag 
and  release  fishing)  for  ABT  of  all  sizes 
on  the  following  days  for  the  1997 
season:  July  16, 17,  23,  and  30;  August 
6,  10,  11, 12, 17,  20,  24,  and  27;  and 
September  1,  3,  6,  7,  10, 11,  14, 17,  19, 
21,  24,  and  28.  On  these  designated 
restricted-fishing  days,  persons  aboard 
vessels  permitted  in  the  Charter/ 
Headboat  category  may  fish  for  school, 
large  school,  and  small  medium  ABT 
only,  provided  the  Angling  categorj- 
remains  open,  and  are  subject  to  the 
catch  limits  in  effect. 

Changes  From  the  Proposed  Rule 

Based  on  consideration  of  the 
comments  received,  several  changes 
were  made  to  the  proposed  rule. 
Restricted-fishing  days  have  been  added 
for  the  fishing  period  beginning 
September  1  and  ending  September  30. 
In  addition,  a  southern  boundary  line 
for  the  New  York  Bight  set-aside  area  is 
established  at  38''47'  N.  lat. 

Comments  and  Responses 

NMFS  conducted  three  public 
hearings  on  the  proposed  rule  and 
received  written  and  oral  comments 
over  a  14-day  comment  period. 
Responses  to  the  comments  are 
provided  below. 


Proposed  Quota  Subdivision 

Comment:  Some  commenters 
requested  that  there  be  no  quota 
allocated  for  October-December,  and 
that  the  quota  allocated  for  that  period 
be  redistributed  to  the  July-August  or 
September  subquotas.  Other  fishery 
participants  supported  quota  for  the 
October-December  period. 

Response:  NMFS  has  established  a 
subquota  for  the  October-December 
period  for  the  past  two  seasons  based  on 
comments  received  in  1995  and  1996 
that  extending  General  category  fishing 
into  October  could  result  in  the  landing 
of  higher  quality  bluefin  and  therefore 
could  improve  prices  received  by 
fishermen.  Due  to  the  lack  of  agreement 
among  industry  representatives  on  ways 
to  improve  this  apportionment 
consistent  with  management  objectives, 
no  change  is  made  from  the  proposed 
rule. 

Comment:  Some  commenters 
suggested  that  the  proposed  60  percent- 
40  percent  quota  subdivision  for  before 
and  after  September  1  is  inappropriate 
because  it  incorporates  data  from  1995 
and  1996  when  effort  controls  were  in 
place,  thus  the  landings  patterns  were 
influenced  by  the  regulations.  In 
addition,  comments  were  received 
stating  that  school  and  medium  sized 
fish  should  not  be  counted  in 
calculating  the  historical  average,  since 
those  fish  can  no  longer  be  sold. 

Response:  NMFS  has  re-evaluated  the 
landings  data  from  1983-96,  by 
excluding  from  the  analysis  (1)  the  data 
from  1995  and  1996,  and  (2)  landings  of 
school  and  medium  bluefin  by  General 
category  vessels  (prior  to  July  1992). 
Neither  of  these  adjustments 
significantly  alters  the  historical 
proportion  of  landings  before  and  after 
September  1.  Therefore,  the  quota 
distribution  is  not  changed. 

Comment:  Many  commenters 
supported  a  southern  boundary  for  the 
New  York  Bight  set-aside  area.  Many 
fishery  participants  stated  that  the 
purpose  of  the  New  York  Bight  set-aside 
was  to  provide  for  the  historical  late- 
season  General  category  fishery  for  the 
Mud  Hole  region  off  New  York  and  New 
Jersey.  Most  commenters  suggested  that 
the  boundary  be  established  at  a  point 
in  southern  New  Jersey. 

Response:  NMFS  agrees  that  there 
should  be  a  southern  boundary  for  the 
New  York  Bight  set-aside  area  in  order 
to  preserve  fishing  opportunities  for  the 
traditional  Mud  Hole  fishery.  The 
southern  boundary  is  set  at  38''47'  N.  lat 

General  Category  Restricted-Fishing 
Days 

Comment:  Most  commenters 
requested  the  establishment  of 
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restricted-fishing  days,  similar  to  those 
proposed  for  July  and  August,  for 
September  since  catch  rates  in  that 
month  can  be  extremely  high. 

Response:  NMFS  acknowledges  that 
since  September  catch  rates  can  be  high, 
extending  restricted-fishing  days  into 
September  would  lengthen  the  General 
category  season.  Therefore,  Sundays, 
Wednesdays,  and  the  three  days 
corresponding  to  Japanese  market 
closure  are  established  as  restricted- 
fishing  days  for  September  with  this 
final  rule. 

Comment:  Some  commenters  warned 
that  effort  on  Labor  Day  (September  1 ) 
will  be  extremely  high  due  to  holiday 
fishing  by  part-time  fishermen,  and 
because  it  is  the  first  day  of  the 
September  fishing  period,  and  they 
suggested  that  September  1  should  be 
designated  as  a  restricted-fishing  day. 

Response:  In  order  to  lengthen  the 
September  fishery  for  commercial 
bluefin  fishermen.  NMFS  also  includes 
September  1  as  a  restricted-fishing  day. 

Comment:  Some  commenters 
requested  additional  restricted-fishing 
days  off  for  July  and  August. 

Response:  NMFS  chooses  to  adhere  to 
the  schedule  of  July  and  August  dates 
mutually  agreed  upon  by  associations 
representing  a  significant  portion  of 
General  category  fishermen  and  dealers. 

Comment:  Some  commenters 
requested  restricted-fishing  days  for  the 
fishing  period  beginning  October  1. 

Response:  Due  to  the  deterioration  of 
weather  conditions  as  the  fall 
progresses,  and  due  to  the  fact  that  there 
was  no  clear  agreement  among  industry 
groups,  NMFS  feels  that  restricted- 
fishing  days  in  October  are  not 
warranted.  If  necessary,  regulations 
allow  for  inseason  adjustments  to  the 
effort  control  schedule. 

Classification 

This  rule  is  published  under  the 
authority  of  ATCA.  The  AA  has 
determined  that  the  regulations 
contained  in  this  final  rule  are  necessary 
for  management  of  the  Atlantic  tuna 
fisheries. 

NMFS  prepared  an  EA  for  this  final 
rule  with  a  finding  of  no  significant 
impact  on  the  human  environment.  In 
addition,  an  RIR  was  prepared  with  a 
finding  of  no  significant  impact.  The 
Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  the 
proposed  rule,  if  adopted,  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Because  many  of  the  designated 
restricted-fishing  days  have  been 


scheduled  to  correspond  directiy  to 
Japanese  meirket  closures,  the  likelihood 
of  extending  the  fishing  season  is 
increased  and  additional  revenues  may 
accrue  to  small  businesses  as  market 
prices  received  by  U.S.  fishermen  are 
improved.  Thus,  an  Initial  Regulatory 
Flexibility  Analysis  was  not  prepared. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

On  May  29,  1997,  NMFS  issued  a 
biological  opinion,  which  concluded 
that  continued  operation  of  the  hand 
gear  fisheries  is  not  likely  to  adversely 
affect  the  continued  existence  of  any 
endangered  or  threatened  species  under 
NMFS  jurisdiction.  The  rule 
implements  effort  controls  similar  to 
prior  years,  making  minor  changes  in 
the  restricted-fishing  day  schedule  and 
in  period  subquotas,  and  likely  will  not 
increase  fishing  effort  or  shift  activities 
to  new  fishing  areas.  Therefore,  the  final 
rule  is  not  expected  to  increase 
endangered  species  or  marine-mammal 
interaction  rates. 

The  AA  has  determined  that  there  is 
good  cause  to  waive  the  30-day  delay  in 
the  effective  date  normally  required  by 
5  U.S.C.  553(d).  While  this  rule 
establishes  effort  controls  for  the 
General  category,  the  only  requirements 
with  which  a  fisherman  would  have  to 
come  into  compliance  is  not  to  fish  on 
the  restricted-fishing  days  or  during  a 
closed  period.  While  8  of  the  restricted- 
fishing  days  would  have  fallen  within 
the  30-day  delay  in  effective  date 
period,  these  days  have  been  agreed  to 
by  General  category  industry 
representatives  and  are  consistent  with 
the  suggestions  of  affected  constituents 
received  during  the  public  comment 
period.  NMFS  will  rapidly 
communicate  these  dates  and  closures 
to  fishing  interests  through  the  FAX 
network  and  NOAA  weather  radio.  As 
such,  it  is  unnecessary  to  delay  the 
effective  date  of  this  rule. 

List  of  Subjects  in  50  CFR  Part  285 

Fisheries,  Fishing,  Penalties. 
Reporting  and  recordkeeping 
requirements,  Treaties. 

Dated:  July  15, 1997. 

David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  285  is  amended 
as  follows: 

PART  285— ATLANTIC  TUNA 
RSHERIES 

1.  The  authority  citation  for  part  285 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq. 


2.  In  §  285.22,  paragraph  (a)(1)  and  the 
first  sentence  of  paragraph  (a)(3)  are 
revised  to  read  as  follows; 

§285.22    Quotas. 


(a)  General.  (1)  The  total  annual 
amount  of  large  medium  and  giant 
Atiantic  bluefin  tuna  that  may  be 
caught,  retained,  possessed  or  landed  in 
the  regulatory  area  by  vessels  permitted 
in  the  General  category  under 
§  285.21(b)  is  633  mt.  of  which  374  mt 
are  available  in  the  period  begiiming 
June  1  and  ending  August  31;  187  mt  are 
available  in  the  period  beginning 
September  1  and  ending  September  30; 
and  72  mt  are  available  in  the  period 
beginning  October  1. 
***** 

(3)  When  the  October  General 
category  catch  is  projected  to  have 
reached  a  total  of  10  mt  less  than  the 
overall  October  quota,  the  Director  will 
publish  a  notification  in  the  Federal 
Register  to  set  aside  the  remaining  quota 
for  an  area  comprising  the  waters  south 
and  west  of  a  straight  line  originating  at 
a  point  on  the  southern  shore  of  Long 
Island  at  72°27'  W.  long.  (Shirmecock 
Inlet)  and  rujnning  SSE  150°  true,  and 
north  of  38°47'  N.  lat.  "   *   • 


3.  In  §  285.24.  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§285.24    Catch  limits. 

(a)  General  category.  (1)  From  the  start 
of  each  fishing  year,  except  on 
designated  restricted-fishing  days,  only 
one  large  medium  or  giant  Atiantic 
bluefin  tuna  may  be  caught  and  landed 
per  day  from  a  vessel  for  which  a 
General  category  permit  has  been  issued 
under  this  part.  On  designated 
restricted-fishing  days,  persons  aboard 
such  vessels  may  not  fish  for,  possess  or 
retain  Atiantic  bluefin  tima.  For 
calendar  year  1997,  designated 
restricted-fishing  days  are:  July  16,  17, 

23,  and  30;  August  6,  10.  11,  12,  17,  20, 

24,  and  27;  and  September  1,  3,  6,  7,  10, 
11.14,  17,  19,  21,24,  and  28. 


[FR  Doc.  97-19046  Filed  7-15-97;  5:08  pm) 
BILUNG  CODE  3S10-22-U 
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DEPARTMENT  OF  COMMERCE 

h4ational  Oceanic  and  Atmospheric 
Administration 

50  CFR  Pan  660 

[Docket  No.  961227373-6373-01;  I.D. 
062797C] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Trip  Limit 
Reductions 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  fishing 

restrictions. 

SUMMARY:  This  document  corrects  an 
error  in  the  trip  limit  for  lingcod  taken 
in  the  Pacific  groundfish  fishery  off 
Washington,  Oregon,  and  California, 
published  July  7.  1997. 

DATES:  Effective  July  1,  1997  (July  16. 
1997,  for  the  "B"  platoon). 

FOR  FURTHER  INFORMATION  CONTACT: 

William  L.  Robinson.  NMFS,  20&-526- 
6140. 

SUPP1.EMENTARY  INFORMATION:  In  the 
document  announcing  a  reduction  to 
the  2-month  cumulative  trip  limit  for 
lingcod.  the  prohibition  against 
retaining  lingcod  smaller  than  22  inches 
(56  cm),  except  for  a  100-lb  (45-kg)  trip 
limit  for  trawl-caught  lingcod  smaller 
than  22  inches  (56  cm),  was 
inadvertently  deleted  in  the  regulatory 
text.  Accordingly,  the  publication  on 
July  7,  1997  (62  FR  36228),  which  was^ 
the  subject  of  FR  Doc.  97-17625.  is 
corrected  as  follows:  On  page  36230.  in 
the  first  column,  paragraph  0.(1)  of  item 
3  is  corrected  to  read,  "(l)  Limited  entry 
fishery.  The  cumulative  trip  limit  for 
lingcod  is  30,000  lb  (13,608  kg)  per 
vessel  per  2-month  period.  The  60- 
percent  monthly  limit  is  18.000  lb 
(8.165  kg).  No  lingcod  may  be  smaller 
than  22  inches  (56  cm)  total  length, 
except  for  a  100-lb  (45  kg)  trip  limit  for 
trawl-caught  lingcod  smaller  than  22 
inches  (56  cm).  Length  measurement  is 
explained  at  paragraph  IV.A.(6)". 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  15,  1997. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  97-19051  Filed  7-18-97;  8:45  am] 

BILUNG  COO€  3S1(V-22-^ 


DEPARTMEI^  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  678 
n.D.  0617970] 

Atlantic  Shark  Rsheries;  Large  Coastal 
Closure  Notice 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  closing  the 
commercial  fishery  for  large  coastal 
sharks  conducted  by  vessels  with  a 
Federal  Atlantic  Shark  permit  in  the 
Western  North  Atlantic  Ocean, 
including  the  Gulf  of  Mexico  and 
Caribbean  Sea.  This  action  is  necessary 
to  prevent  exceeding  the  semiannual 
quota  for  the  period  July  1  through 
December  31,  1997. 
EFFECTIVE  DATE:  2330  hours  local  time 
Jtxly  21  through  December  31, 1997. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Michael  Bailey,  John  Kelly,  or  Margo 
Schulze,  301-713-2347;  Mark  Murray- 
Brown,  508-281-9260;  or  Buck  Sutter, 
813-570-5447. 

SUPPLEMENTARY  INFORMATION:  The 
Atlantic  shark  fishery  is  managed  by 
NMFS  according  to  the  fishery 
management  plan  (FMP)  for  Atlantic 
Sharks  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.).  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  50  CFR  part 
678. 

Section  678.24(b)  of  the  regulations 
provides  for  two  semiannual  quotas  of 
large  coastal  sharks  to  be  harvested  from 
Atlantic,  Caribbean,  and  Gulf  of  Mexico 
waters  by  commercial  fishermen.  The 
second  semiannual  quota  is  available  for 
harvest  from  July  1  through  December 
31, 1997. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  is  required 
under  §  678.25  to  monitor  the  catch  and 
landing  statistics  and,  on  the  basis  of 
these  statistics,  to  determine  when  the 
catch  of  Atlantic,  Caribbean,  and  Gulf  of 
Mexico  sharks  will  equal  any  quota 
under  §  678.24(b).  When  shark  harvests 
reach,  or  are  projected  to  reach,  a  quota 
established  under  §  678.24(b),  the  AA  is 
further  required  under  §  678.25  to  close 
the  fishery. 


The  first  semiannual  quota  was 
available  for  harvest  from  January  1 
through  June  30,  1997.  Final  data 
indicated  that  the  catch  of  large  coastal 
shark  species  from  January  through 
April  7,  1997,  totaled  958  mt,  which 
was  316  mt  more  than  the  established 
quota.  Therefore,  the  adjusted  quota  for 
large  coastal  shark  species  for  the 
second  1997  semiaimual  period  was 
decreased  from  642  mt  to  326  mt  (62  FR 
26428,  May  14,  1997). 

The  AA  has  determined,  based  on  the 
reported  catch  and  other  relevant 
factors,  that  the  adjusted  semiannual 
quota  for  the  period  July  1  through 
December  31,  1997,  for  large  coastal 
sharks,  in  or  from  the  Western  North 
Atlantic  Ocean,  including  the  Gulf  of 
Mexico  and  Caribbean  Sea,  will  be 
attained  by  July  21,  1997.  During  this 
closure,  for  vessels  issued  a  permit 
under  §  678.4,  retention  of  large  coastal 
sharks  from  the  management  unit  is 
prohibited,  unless  the  vessel  is 
operating  as  a  charter  vessel  or 
headboat,  in  which  case  the  vessel  limit 
per  trip  is  two  small  coastal,  large 
coastal  and  pelagic  sharks  combined 
plus  two  Atlantic  sharpnose  sharks  per 
person  per  trip.  In  addition,  the  sale, 
purchase,  trade,  or  barter  or  attempted 
sale,  purchase,  frade,  or  barter  of 
carcasses  and/ or  fins  of  large  coastal 
sharks  harvested  by  a  person  aboard  any 
vessel  that  has  been  issued  a  permit 
under  §  678.4,  is  prohibited,  except  for 
those  that  were  harvested,  off-loaded, 
and  sold,  traded,  or  bartered  prior  to 
July  21,  1997.  and  were  held  in  storage 
by  a  dealer  or  processor. 

Vessels  that  have  t>een  issued  a 
Federal  permit  under  §  678.4  are 
reminded  that  as  a  condition  of  permit 
issuance,  the  vessel  may  not  retain  a 
large  coastal  shark  during  the  closure, 
except  as  provided  by  §  678.24(a)(2). 
Fishing  for  pelagic  and  small  coastal 
sharks  may  continue.  The  recreational 
fishery  is  not  affected  by  this  closure. 

Classification 

This  action  is  taken  under  50  CFR 
part  678  and  is  exempt  from  review 
under  E.O. 12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  16, 1997. 
Bruce  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-19112  Filed  7-16-97;  2:24  pm) 
BILUNG  COOE  3S10-22-F 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

pocket  No.  961126334-7025-02;  I.D. 
071597A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska,  Pelagic  Shelf 
Rockfish  in  the  Eastern  Regulatory 
Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pelagic  shelf  rockfish  in  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  pelagic  shelf 
rockfish  total  allowable  catch  (TAG)  in 
the  Eastern  Regulatory  Area  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  15,  1997,  until  2400 
hrs,  A.l.t.,  December  31.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Flan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  pelagic  shelf  rockfish  TAC  in  the 
Eastern  Regulatory  Area  of  the  Gulf  of 
Alaska  was  established  by  the  Final 
1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179. 
February  24,  1997)  as  990  metric  tons 
(mt),  determined  in  accordance  with 
§679.20(c)(3)(ii). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  pelagic  shelf 
rockfish  TAC  in  the  Eastern  Regulatory 
Area  will  soon  be  reached.  Therefore, 
the  Regional  Adminisfrator  is 
establishing  a  directed  fishing 
allowance  of  890  mt,  and  is  setting  aside 
the  remaining  100  mt  as  by  catch  to 
support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii).  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 


directed  fishing  for  pelagic  shelf 
rockfish  in  the  Eastern  Regulatory  Area 
of  the  GOA. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  TAC  for  pelagic 
shelf  rockfish  in  the  Eastern  Regulatory 
Area  of  the  GOA.  Providing  prior  notice 
and  an  opportunity  for  public  comment 
on  this  action  is  impracticable  and 
contrary  to  public  interest.  The  fleet  will 
soon  take  the  directed  fishing  allowance 
for  pelagic  shelf  rockfish.  Further  delay 
would  only  result  in  overharvest  and 
disrupt  the  FMP's  objective  of  allowing 
incidental  catch  to  be  retained 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
this  action  cannot  be  delayed  for  30 
days.  Accordingly,  uuuer  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated;  July  15.  1997. 
Bruce  Morehead. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  97-19048  Filed*7-16-97;  9:28  am] 
BILUNG  COOE  361»-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

pocket  No.  961126334-7025-02;  I.D. 
071597B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska,  Offshore  Pelagic 
Shelf  Rockfish  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  offshore  pelagic  shelf 
rockfish  in  the  Central  Regulatory  Area 
of  the  Gulf  of  Alaska  (GOA).  This  action 
is  necessary  to  prevent  exceeding  the 
offshore  pelagic  shelf  rockfish  total 
allowable  catch  (TAC)  in  the  Central 
Regulatory  Area  of  the  GOA. 


DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t),  July  15,  1997,  until  2400 
hrs,  A.l.t.,  December  31.  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  The 
groundfish  fishery  in  the  GOA  exclusive 
economic  zone  is  managed  by  NMFS 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Fishing  by  U.S. 
vessels  is  governed  by  regulations 
implementing  the  FMP  at  subpart  H  of 
50  CFR  part  600  and  50  CFR  part  679. 

The  offshore  pelagic  shelf  rockfish 
TAC  in  the  Central  Regulatory  Area  of 
the  Gulf  of  Alaska  was  established  by 
the  Final  1997  Harvest  Specifications  of 
Groundfish  for  the  GOA  (62  FR  8179. 
February  24,  1997)  as  3,320  metric  tons 
(mt),  determined  in  accordance  with 
§679.20  (c)(3)(ii). 

In  accordance  with  §  679.20  (d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  ofbbore  pelagic 
shelf  rockfish  TAC  in  the  Central 
Regulatory  Area  will  soon  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  3,100  mt.  and  is  setting 
aside  the  remaining  220  mt  as  bycatch 
to  support  other  anticipated  groundfish 
fisheries.  In  accordance  with  §  679.20 
(d)(l)(iii).  the  Regional  Administrator 
finds  that  this  directed  fishing 
allowance  will  soon  be  reached. 
Consequentiy,  NMFS  is  prohibiting 
directed  fishing  for  offshore  pelagic 
shelf  rockfish  in  the  Central  Regulatory 
Area  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
for  applicable  gear  types  may  be  found 
in  the  regulations  at  §  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recenUy  obtained 
from  the  fishery.  It  must  be 
implemented  immediately  to  prevent 
overharvesting  the  1997  TAC  for 
offshore  pelagic  shelf  rockfish  in  the 
Central  Regulatory  Area  of  the  GOA. 
Providing  prior  notice  and  an 
opportunity  for  public  comment  on  this 
action  is  impracticable  and  contrary  to 
public  interest.  The  fleet  will  soon  take 
the  directed  fishing  allowance  for 
offshore  pelagic  shelf  rockfish.  Further 
delay  would  only  result  in  overharvest 
and  disrupt  the  FMP's  objective  of 
allowing  incidental  catch  to  be  retained 
throughout  the  year.  NMFS  finds  for 
good  cause  that  the  implementation  of 
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this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  50  CFR 
679.20  and  is  exempt  from  review  under 
E.O.  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  15. 1997. 
Bruce  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc  97-19049  Filed  7-16-97;  9:28  am] 

BtUJNQ  COOe  35ia-22-F 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Dodiat  No.  970619143-7143-01;  I.D. 
070997D] 

RIN  064a-AC68 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Define  Fishing  Trip  in 
Groundfish  Fisheries;  Correction 

agency;  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  final  regulations. 

summary:  NMFS  is  correcting  a  section 
of  regulations  that  contain  an 
inadvertent  error  that  was  introduced 
during  a  recent  revision  to  regulations 
that  pertain  to  the  groundfish  fisheries 
of  the  Gulf  of  Alaska  and  the  Bering  Sea 
and  Aleutian  Islands.  This  action 
corrects  regulations  defining  a  fishing 
trip. 
DATES:  Effective  July  21,  1997. 


FOR  FURTHER  INFORMATION  CONTACT: 

Susan  J.  Salveson,  907-586-7228 
SUPPLEMENTARY  INFORMATION: 

Background 

A  final  rule  was  published  in  the 
Federal  Register  on  June  30, 1997  (62 
FR  35109),  that  revised  the  definition  of 
fishing  trip  with  respect  to  monitoring 
compliance  with  groundfish  directed 
closures. 

As  published,  the  instructions  to 
revise  the  regulations  contained  an 
inadvertent  error  that  resulted  in  the 
removal  of  two  definitions  of  fishing 
trip  with  respect  to  the  Individual 
Fishing  Quota  program  and  a  vessel 
used  to  process  or  deliver  fish.  NMFS  is 
correcting  this  error  as  follows  and 
makes  no  substantive  changes. 

In  §  679.2,  the  definition  of  "fishing 
trip"  (page  35111)  did  not  contain  the 
amendatory  instruction  indicating  that 
only  definition  (1)  was  affected,  and  two 
existing  definitions  were  removed  in 
error.  This  action  restates  the  definition 
of  "fishing  trip." 

Correction  of  Publication 

Accordingly,  the  publication  of  Jiuae 
30, 1997,  of  the  final  regulations  (I.D. 
061097A),  which  was  the  subject  of  FR 
Doc.  97-17046,  is  corrected  as  follows: 

$679.2    [Corrected] 

On  page  35111,  in  the  first  column, 
amendatory  instruction  number  2  is 
corrected  to  read  a^  follows: 

2.  In  §  679.2,  the  definition  of 
"Fishing  trip"  is  revised  to  read  as 
follows: 

§  679.2    Definitions. 

***** 

Fishing  trip  means: 

(1)  Wim  respect  to  monitoring 
compliance  with  groundfish  directed 
fishing  closures,  an  operator  of  a  vessel 


is  engaged  in  a  fishing  trip  from  the  time 
the  harvesting,  receiving,  or  processing 
of  groundfish  is  begun  or  resumed  in  an 
area  after  the  effective  date  of  a 
notification  prohibiting  directed  fishing 
in  the  same  area  under  §  679.20  or 
§679.21  until: 

(i)  The  offload  or  transfer  of  all  fish  or 
fish  product  from  that  vessel; 

(ii)  The  vessel  enters  or  leaves  an  area 
where  a  different  directed  fishing 
prohibition  applies;  or 

(iii)  The  end  of  a  weekly  reporting 
period,  whichever  comes  first. 

(2)  With  respect  to  the  IFQ  program, 
the  period  beginning  when  a  vessel 
operator  commences  harvesting  IFQ 
species  and  ending  when  the  vessel 
operator  lands  any  species. 

(3)  With  respect  to  Part  E  of  this  part, 
one  of  the  following  periods: 

(i)  For  a  vessel  used  to  process 
groundfish  or  a  catcher  vessel  used  to 
deliver  groundfish  to  a  mothership,  a 
weekly  reporting  period  during  which 
one  or  more  fishing  days  occur. 

(ii)  For  a  catcher  vessel  used  to 
deliver  fish  to  other  than  a  mothership, 
the  time  period  during  which  one  or 
more  fishing  days  occur,  that  starts  on 
the  day  when  fishing  gear  is  first 
deployed  and  ends  on  the  day  the  vessel 
offloads  groundfish.  returns  to  an 
Alaskan  port,  or  leaves  the  EEZ  off 
Alaska  and  adjacent  waters  of  the  State 
of  Alaska. 
*        •        •        •        • 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq..  and  3631  et  seq. 

Dated:  July  16,  1997. 
David  L.  Evans, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  97-19114  Filed  7-18-97;  8:45  am) 
BIUJNO  COOe  3610-22-F 
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Federal  Register 
Vol.  62,  No.  139 
Monday,  July  21,  1997 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM-135;  Notice  No.  SC-96-8A- 
NM] 

Special  Conditions:  Boeing,  Model 
767-27C  Airplanes,  Airtwme  Warning 
and  Control  System  (AWACS) 
Modification;  Liquid  Oxygen  System 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Supplemental  notice  of 
proposed  special  conditions. 

SUMMARY:  This  notice  revises  an  earlier 
proposal  for  special  conditions  for 
Boeing  Model  767-27C  airplanes 
modified  by  installation  of  an  Airborne 
Warning  and  Control  System  (AWACS). 
These  airplanes  will  be  equipped  with 
an  oxygen  system  utilizing  liquid 
oxygen  (LOX).  The  applicable 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
design  and  installation  of  oxygen 
systems  utilizing  LOX  for  storage.  This 
action  revises  the  original  proposal  to 
address  certain  recommended 
additional  requirements  for  the  LOX 
system.  The  revised  standards  are 
intended  to  ensure  that  the  design  and 
installation  of  the  liquid  oxygen  system 
is  such  that  a  level  of  safety  equivalent 
to  that  established  by  the  airworthiness 
standards  for  transport  category 
airplanes  is  provided. 
DATES:  Comments  must  be  received  on 
or  before  August  11,  1997. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Assistant  Chief  Counsel,  Attention: 
Rules  Docket  (ANM-7),  Docket  No. 
NM-135, 1601  Lind  Avenue  SW, 
Renton,  Washington  98055-4056;  or 
delivered  in  duplicate  to  the  Office  of 
the  Assistant  Chief  Counsel  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM-135.  Conunents  may  be 
inspected  in  the  Rules  Docket 


weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4:00  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Schroeder,  FAA, 
Standardization  Branch,  ANM-113, 
Transport  Airplane  Directorate, 
Airplane  Certification  Service,  1601 
Lind  Avenue  SW,  Renton.  Washington 
98055^055;  telephone  (425)  227-2148. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  these 
proposed  special  conditions  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator  before  further  rulemaking 
action  is  taken  on  these  proposals.  The 
proposals  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  in  the  Rules  Docket  for 
examination  by  interested  persons,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerning  this  rulemaking 
will  be  filed  in  the  docket.  Persons 
wishing  the  FAA  to  acknowledge 
receipt  of  their  comments  submitted  in 
response  to  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  NM-135." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Background 

On  November  21,  1996,  the  FAA 
published  notice  in  the  Federal  Register 
(61  FR  59202)  of  proposed  special 
conditions  for  Boeing  Model  767-27C 
airplanes  modified  to  an  AWACS 
configuration.  The  special  conditions 
are  proposed  requirements  for  design 
and  installation  of  a  liquid  oxygen 
(LOX)  system.  These  special  conditions 
are  considered  necessary  to  provide  the 
appropriate  design  and  installation 
criteria  required  to  assure  safety  of  the 
LOX  system. 

The  Department  of  the  Air  Force, 
commenting  to  the  docket  by  letter, 
recommended  additional  requirements 


for  design  and  installation  of  the  LOX 
system.  Based  on  some  of  those 
recommendations,  the  FAA  has  revised 
special  conditions  f.  and  m.  By  this 
notice,  the  comment  period  is  reopened 
to  allow  interested  persons  to  comment 
on  the  additional  requirements. 

Discussion  of  Comments 

One  commenter,  the  Department  of 
the  Air  Force,  Headquarters 
Aeronautical  Systems  Center,  responded 
to  the  request  for  comments,  providing 
the  following  comments  and 
recommended  additions/changes  to  the 
identified  paragraphs  of  the  proposed 
special  conditions.  Those  recommended 
additions/changes  are  prompted  by  U.S. 
Air  Force  past  experience  with  LOX 
systems  in  other  airplanes.  The 
proposed  special  conditions  addressed 
by  the  comments,  the  relevant 
comments,  and  the  FAA's  assessment 
and  conclusions  are  as  follows: 

Special  Condition  b.  The  liquid 
oxygen  converter  shall  be  located  in  the 
airplane  so  that  there  is  no  risk  of 
damage  due  to  an  uncontained  rotor  or 
fan  blade  failure. 

The  commenter  agrees  with  the 
special  condition  but  has  additional 
concerns.  The  commenter  advises  that 
the  Department  of  the  Air  Force  would 
require  inspection  of  the  compartment 
or  zone  in  the  airplane  which  contains 
the  LOX  converter  and  heat  exchanging 
equipment  to  ensure  that  no  buildup  of 
flammable  vapors  may  occur.  The 
commenter  states  minor  leakage  of  LOX 
systems  fittings  is  a  common  problem 
because  of  the  cold  LOX  and  gas 
temperature  effects  on  the  metal  fittings. 
The  commenter  further  states  that  the 
buildup  of  gaseous  oxygen  in 
combination  with  flammable  vapors  in 
an  airplane  compartment  is  a  serious 
concern,  and  therefore  recommends  that 
the  compartment  have  adequate 
ventilation  and  smoke  detectors  that 
will  alert  the  flightcrew  in  case  of  fire. 
If  the  LOX  converter  is  located  in  the 
lower  lobe,  the  commenter  recommends 
that  inflight  access  to  this  compartment 
be  provided.  The  commenter  further 
states  that  for  USAF  AWACS  airplanes 
they  have  also  recommended  that  safety 
equipment,  including  fire 
extinguishers)  and  portable  protective 
breathing  equipment,  be  provided.  A 
recharger  oudet  to  refill  the  portable 
protective  breathing  equipment  is 
advisable,  says  the  commenter.  or  the 
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protective  breathing  device  should  have 
30  minutes  minimum  oxygen  supply. 

The  FAA  agrees  with  the  commenter's 
concern  for  LOX  fittings  and  the 
buildup  of  oxygen  in  combination  with 
flammable  fluids,  and  access  to  the 
compartment  containing  the  LOX 
converter.  Much  of  these  concerns  are 
addressed  in  proposed  special 
conditions  a.  c,  e,  g,  h,  and  1.  The 
special  conditions  do  not  require  total 
shrouding  and  drainage  of  all  LOX 
fittings,  but  depends  on  dilution  of 
oxygen  to  reduce  the  hazard.  In  that 
respect,  the  FAA  notes  that  the  LOX 
converter  is  installed  in  the  aft  lower 
lobe  of  the  airplane  (classified  as  an 
electronic  equipment  bay),  and  inflight 
access  is  provided.  Ventilation  to  this 
bay  is  considered  adequate  at  1000  to 
3000  cubic  feet  per  minute  to  preclude 
the  hazardous  accumulation  of  oxygen 
in  the  event  of  LOX  converter  or  line 
leaks.  Additionally.  §25.1451  requires 
that  oxygen  equipment  and  lines  be 
installed  so  that  escaping  oxygen  cannot 
cause  ignition  of  grease,  fluid,  or  vapor 
accumulations  that  are  present  in 
normal  operation  or  as  a  result  of  failure 
or  malfunction  of  any  system.  The  FAA 
considers  that  the  special  conditions,  as 
proposed,  provided  adequate  protection 
to  address  the  concerns  expressed  by 
the  commenter  and  therefore  does  not 
consider  that  additional  requirements 
are  necessary  in  this  regard. 

The  FAA  does  not  concur  with  the 
commenter  regarding  the  requirements 
for  fire  extinguishers,  portable  breathing 
equipment,  and  smoke  detectors.  The 
lower  lobes  of  the  767-27C  are 
classified  as  electronic  equipment  bays; 
therefore,  there  is  no  requirement  to 
provide  cargo  bay  liners,  smoke 
detections,  or  fire  suppression  systems. 
Carry-on  cargo  is  not  permitted  in  either 
lower  lobe  unless  it  is  stored  in 
containers  providing  fire  protection 
equivalent  to  that  afforded  by  Class  D 
cargo  or  baggage  compartments.  The 
installed  AWACS  mission/electronic 
equipment  in  these  bays  contains  very 
small  quantities  of  smoke-producing 
materials,  and  most  are  installed  in 
metal  cabinets.  With  regard  to  the 
Liquid  Oxygen  System  located  in  the  aft 
lower  lobe,  if  a  leak  occurred  in  this 
system,  a  hazardous  concentration  of 
oxygen  should  be  precluded  by  the  large 
amount  of  ventilation  (1.000  cfm 
minimum  to  3.000  cfm  with  the  outflow 
valve  open).  If  a  catastrophic  failure  of 
the  LOX  system  occurred,  a  smoke 
detector  would  not  reduce  this  danger 
as  the  smoke  would  occur  only  after  the 
oxygen-enriched  fire  ignited. 

Special  Condition  c.  The  liquid 
oxygen  system  and  associated  gaseous 
oxygen  distribution  lines  should  be 


designed  and  located  to  minimize  the 
hazard  from  uncontained  rotor  debris. 

The  commenter  requests  specific 
safety  practices  to  be  followed  in  the 
design  and  installation  of  oxygen  lines 
in  the  proximity  of  heat-generating 
equipment  and  other  lines  carrying 
flammable  fluid  or  electrical  wires  and 
components.  The  FAA  does  not  disagree 
with  these  practices,  but  considers  that 
the  existing  standards  (i.e.,  §§  25.1451. 
25.1309(a),  25.1309Cb),  and  25.1453) 
already  define  safe  practices. 

Special  Condition  d.  The  flight  deck 
oxygen  system  shall  meet  the  supply 
requirements  of  part  121  after  the 
distribution  line  has  been  severed  by  a 
rotor  fragment. 

The  commenter  states  that  this 
requirement  is  not  clear.  The  FAA  notes 
that  the  published  version  of  the 
proposed  special  conditions  contained  a 
typographical  error  in  that  the  word 
"severed"  was  printed  as  "served."  and 
this  may  have  led  to  the  confusion.  This 
special  condition  requires  that  an 
adequate  supply  of  oxygen  be  available 
to  the  flightcrew  after  cutting  any  line 
in  the  rotor  burst  area,  and  is  clear  with 
the  spelling  corrected.  The  commenter 
also  notes  military  oxygen  requirements 
concerning  multiple  oxygen  supplies 
that  are  not  relevant  to  this  installation 
and  states  that  the  flightcrew  should 
have  control  of  the  oxygen  system.  The 
FAA  notes  that  the  requirement  for 
flightcrew  control  of  the  oxygen  system 
is  addressed  in  §25. 1445(a)(2). 

The  commenter  further  states  that  one 
flight  crewmember,  such  as  the  flight 
engineer,  should  be  designated  as  the 
crewmember  responsible  for  the  oxygen 
system.  The  FAA  has  no  requirement  for 
this  in  gaseous  oxygen  systems  and  sees 
no  reason  to  require  it  as  a  special 
condition  for  LOX  systems.  The 
commenter  states  that  the  AWACS 
crewmembers  should  have  oxygen 
dispensing  and  breathing  equipment 
comparable  tu  that  provided  to  the 
flightcrew  (i.e.,  pressure  demand 
breathing  equipment).  The  FAA  is 
evaluating  the  crewmembers'  oxygen 
dispensing  equipment  in  a  separate 
issue  paper,  and  will  not  address  it  in 
the  Special  Conditions  under 
discussion. 

Special  Condition  e.  The  pressure 
relief  valves  on  the  liquid  oxygen 
converters  shall  be  vented  overboard 
through  a  drain  in  the  bottom  of  the 
airplane.  Means  must  be  provided  to    . 
prevent  hydrocarbon  fluid  migration 
from  impinging  upon  the  vent  outlet  of 
the  liquid  oxygen  system. 

The  commenter  concurs  with  the 
requirement  for  venting  and  draining 
the  LOX  converter  and  recommends 
certain  safety  procedures  during  the 


servicing  of  the  LOX.  Servicing  of  the 
LOX  is  not  addressed  in  the 
airworthiness  standards  for  transport 
category  airplanes  and  is  therefore 
considered  beyond  the  scope  of  the 
notice. 

Special  Condition  f.  The  system  shall 
include  provisions  to  ensure  complete 
conversion  of  the  liquid  oxygen  to 
gaseous  oxygen. 

The  commenter  agrees  with  the 
requirement  to  completely  convert  the 
liquid  oxygen  to  gaseous  oxygen,  but 
advocates  a  specific  requirement  that 
the  converted  gas  be  no  more  than  20° 
F  less  than  cabin  ambient  temperature 
under  the  conditions  of  maximum 
demand  for  normal  use  of  the  oxygen 
system.  The  FAA  agrees  with  the 
commenter  and  proposes  to  revise 
Special  Condition  f.  to  add  the 
following  sentence:  "The  resultant 
oxygen  gas  must  be  delivered  to  the  first 
oxygen  outlet  for  breathing  such  that  the 
temperature  is  no  more  than  20°  F  less 
than  the  cabin  ambient  temperatiu^ 
under  the  conditions  of  the  maximum 
demand  or  flow  of  oxygen  gas  for 
normal  use  of  the  oxygen  system." 

The  commenter  expressed  another 
concern  regarding  Special  Condition  f., 
which  would  require  that  the  LOX 
converter  include  a  "line  valve"  that 
would  enable  the  flightcrew  to  shut 
down  flow  from  the  LOX  converter, 
should  a  severed  or  broken  line  allow 
LOX  to  spill  into  the  airplane.  The  FAA 
concurs  with  this  concern  and  proposes 
to  add  the  following  sentence  to  Special 
Condition  f:  "A  LOX  shutoff  valve  shall 
be  installed  on  the  main  oxygen 
distribution  line  prior  to  any  secondary 
lines.  The  shutoff  valve  must  be 
compatible  with  LOX  temperatiu^s  and 
be  readily  accessible  (either  directly  if 
manual,  or  by  remote  activation  if  an 
automatic  valve)." 

Special  Condition  j.  Oxygen  system 
components  shall  be  burst  pressure 
tested  to  3.0  times,  and  proof  pressure 
tested  to  1.5  times,  the  maximum 
normal  operating  pressure.  Compliance 
with  the  requirement  for  burst  testing 
may  be  shown  by  analysis,  or  a 
combination  of  analysis  and  test. 

The  commenter  gives  background 
information  on  a  manufacturer  of  LOX 
converters,  and  advises  that  a  rupture 
disk  be  included  on  the  outer  shell  of 
the  converter.  The  FAA  does  not  wish 
to  regulate  a  design  solution  when  other 
designs  (e.g.,  designing  the  outer  shell 
with  pressure  capability  equivalent  to 
the  inner  shell)  could  satisfy  the 
requirements  of  §  25.1309(b). 

The  commenter  also  discusses  the 
advantages  of  dual  pressure  relief  valves 
(failure  redundancy  and  flow  rate 
requirements).  The  FAA  agrees  that 
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there  is  an  advantage  in  case  one  valve 
fails,  but  again  does  not  wish  to  regulate 
a  design  solution  when  other  design 
implementations  could  satisfy  the 
design  requirements  of  §  25.1309(b).  The 
FAA  also  does  not  agree  that  two  valves 
are  required  for  flow  rate  requirements, 
as  this  is  dependent  on  valve  sizing. 

Special  Condition  k.  Oxygen  system 
components  shall  be  electrically  bonded 
to  the  airplane  structure. 

The  commenter  concurs  with  this 
condition,  but  states  that  it  requires  that 
the  system  be  tested  to  ensure  that  the 
Ohm  rating  from  any  component  on  the 
LOX  system  will  not  exceed  that  which 
would  preclude  static  discharging.  The 
FAA  will  evaluate  the  applicant's  type 
design  data  to  ascertain  suitability  of 
process  and  testing  of  electrical 
bonding,  but  does  not  consider  it 
necessary  to  specify  the  Ohm  level  that 
the  bonding  is  tested  to  in  the  special 
condition. 

Special  Condition  1.  All  gaseous  or 
liquid  oxygen  connections  located  in 
close  proximity  to  an  ignition  source 
shall  be  shrouded  and  vented  overboard 
using  the  system  specified  in  (e)  above. 

The  commenter  provided  the  same 
comments  for  this  special  condition  as 
for  Special  Condition  b.  See  FAA 
response  to  comments  on  Special 
Condition  b. 

Special  Condition  m.  A  means  will  be 
provided  to  indicate  the  quantity  of 
oxygen  in  the  converter  and  oxygen 
availability  to  the  flightcrew. 

The  commenter  agrees  with  the 
requirement  for  oxygen  quantity 
indication  and  oxygen  availability 
indication  to  the  flightcrew  and  notes 
the  desirability  of  a  low  level  oxygen 
warning  light  due  to  LOX  converter 
failure  modes.  In  addition,  the 
commenter  notes  that  oxygen  quantity 
indication  should  be  based  on  volume 
and  not  ori^ressure,  since  the  system 
will  essentially  operate  at  a  constant 
pressure  until  it  is  nearly  out  of  oxygen, 
as  opposed  to  a  gaseous  oxygen  system 
which  depletes  quantity  at  a  linear  rate 
(measuring  pressure). 

The  FAA  concurs  with  the 
requirement  for  a  low  LOX  level  caution 
aimunciation  and  proposes  to  add  the 
following  sentence  to  Special  Condition 
m:  'A  low  LOX  level  amber  caution 
annunciation  will  be  furnished  to  the 
flightcrew  prior  to  the  LOX  converter 
oxygen  level  reaching  the  quantity 
required  to  provide  sufficient  oxygen  for 
emergency  descent  requirements."  The 
commenter  also  recommends  a  built-in 
test  function  so  that  the  flight  crew  can 
ascertain  that  the  low  LOX  level  caution 
annunciation  is  functional.  The  FAA 
does  not  consider  it  necessary  to  require 


this  as  a  Special  Condition  as  it  is 
adequately  addressed  in  §  25.1309(d)(4). 

As  a  result  of  these  comments,  and  as 
discussed  earlier  in  this  document,  the 
FAA  has  modified  special  conditions  f. 
and  m.  from  that  proposed  in  Notice 
SC-96-8-NM.  Public  comment  is 
therefore  invited  on  these  additional 
requirements. 

Certification  flight  testing  6f  the 
Model  767-27C  by  Boeing  is  imminent. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the  remainder 
of  the  certification  schedule  for  the 
Model  767-27C,  the  public  comment 
period  for  this  supplemental  notice  is 
shortened  to  20  days. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  1 1 .49  of  the 
FAR  after  public  notice,  as  required  by 
§11.28  and  §  11.29(b).  and  become  part 
of  the  type  certification  basis  in 
accordance  with  §  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  apply  to 
the  other  model  under  the  provisions  of 
§  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
series  of  airplane.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  featiu^s  on  the 
airplane. 

List  of  Sub)ects  in  14  CFR  Part  25 

Aircraft.  Aviation  Safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows:  49 
U.S.C.  106(g).  40113,  44701,  44702, 
44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Boeing 
Model  767-27C  airplanes  modified  to 
an  AWACS  configuration: 

a.  The  liquid  oxygen  converter  and 
other  oxygen  equipment  shall  not  be 
installed  where  baggage,  cargo,  or  loose 
equipment  are  stored  (unless  items  are 
stored  within  an  appropriate  container 
which  is  secured  or  restrained  by 
acceptable  means). 

b.  The  liquid  oxygen  converter  shall 
be  located  in  the  airplane  so  that  there 
is  no  risk  of  damage  due  to  an 
uncontained  rotor  or  fan  blade  failure. 


c.  The  liquid  oxygen  system  and 
associated  gaseous  oxygen  distribution 
lines  should  be  designed  and  located  to 
minimize  the  hazard  &x)m  uncontained 
rotor  debris. 

d.  The  flight  deck  oxygen  system  shall 
meet  the  supply  requirements  of  Part 
121  after  the  distribution  line  has  been 
severed  by  a  rotor  fragment. 

e.  The  pressure  relief  valves  on  the 
liquid  oxygen  converters  shall  be  vented 
overboard  through  a  drain  in  the  bottom 
of  the  airplane.  Means  must  be  provided 
to  prevent  hydrocarbon  fluid  migration 
from  impinging  upon  the  vent  outlet  of 
the  liquid  oxygen  system. 

f.  Tne  system  shall  include  provisions 
to  ensure  complete  conversion  of  the 
liquid  oxygen  to  gaseous  oxygen.  The 
resultant  oxygen  gas  must  be  delivered 
to  the  first  oxygen  outlet  for  breathing 
such  that  the  temperature  is  no  more 
than  20°F  less  than  the  cabin  ambient 
temperature  under  the  conditions  of  the 
maximum  demand  or  flow  of  oxygen  gas 
for  normal  use  of  the  oxygen  system.  A 
LOX  shutofl'  valve  shall  be  installed  on 
the  main  oxygen  distribution  line  prior 
to  any  secondary  lines.  The  shutoff 
valve  must  be  compatible  with  LOX 
temperatures  and  be  readily  accessible 
(either  directly  if  manual,  or  by  remote 
activation  if  automatic). 

g.  If  multiple  converters  are  used  and 
manifold  together,  check  valves  shall  be 
installed  so  that  a  leak  in  one  converter 
wrill  not  allow  leakage  of  oxygen  from 
any  other  converter. 

h.  Flexible  hoses  shall  be  used  for  the 
airplane  system  cormections  to  shock- 
mounted  converters,  where  movement 
relative  to  the  airplane  may  occur. 

i.  Condensation  from  system 
components  or  lines  shall  be  collected 
by  drip  pans,  shields,  or  other  suitable 
collection  means  and  drained  overboard 
through  a  drain  fitting  separate  from  the 
liquid  oxygen  vent  fitting,  as  specified 
in  (e)  above. 

j.  Oxygen  system  components  shall  be 
burst  pressure  tested  to  3.0  times,  and 
proof  pressure  tested  to  1.5  times,  the 
maximum  normal  operating  pressure. 
Compliance  with  the  requirement  for 
burst  testing  may  be  shown  by  analysis, 
or  a  combination  nf  analysis  and  test. 

k.  Oxygen  system  components  shall 
be  electrically  bonded  to  the  airplane 
structure. 

I.  All  gaseous  or  liquid  oxygen 
connections  located  in  close  proximity 
to  an  ignition  source  shall  be  shrouded 
and  vented  overboard  using  the  system 
specified  in  Special  Condition  e.  above. 

m.  A  means  will  be  provided  to 
indicate  the  quantity  of  oxygen  in  the 
converter  and  oxygen  availability  to  the 
flightcrew.  A  low  LOX  level  amber 
caution  annunciation  will  be  furnished 
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to  the  flight  crew  prior  to  the  LOX 
converter  oxygen  level  reaching  the 
quantity  required  to  provide  sufficient 
ox>'gen  for  emergency  descent 
requirements. 

Issued  in  Renton.  Washington,  on  July  14. 
1997 

Gary  L.  Killion, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senrice. 
ANM-100. 
|FR  Doc.  97-19104  Filed  7-18-97;  8:45  am] 

BILUNQ  COOe  4910-1S-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

16  CFR  Part  1700 

Housettold  Products  Containing 
Petroleum  Distillates  and  Other 
Hydrocart)ons;  Advance  Notice  of 
Proposed  Rulemaking;  Reopening  of 
Comment  Period 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Reopening  of  comment  period 

for  advance  notice  of  proposed 

rulemaking. 

SUMMARY:  There  are  child-resistant 
packaging  standards  in  effect  under  the 
Poison  Prevention  Packaging  Act 
("PPPA")  for  some  products  that 
contain  petroleum  distillates  or  other 
hydrocarbons.  In  the  Federal  Register  of 
February  26.  1997,  the  Consumer 
Product  Safety  Commission  ("CPSC"  or 
"Commission")  published  an  advance 
notice  of  proposed  rulemaking 
("ANPR")  requesting  comments  on 
whether  additional  products  containing 
these  substances  should  be  subject  to 
child-resistant  packaging  standards.  62 
FR  8659.  At  the  request  of  the  Chemical 
Specialties  Manufacturers  Association 
("CSMA"),  the  Commission  extended 
the  period  for  receiving  written 
comments  on  the  ANPR  until  July  11, 
1997.  62  FR  22897  (April  28,  1997). 

As  requested  by  tne  Cosmetic, 
Toiletry,  and  Fragrance  Association 
("CTFA"),  the  Commission  further 
reopens  the  comment  period  until 
September  1,  1997. 

DATES:  Written  comments  in  response  to 
the  ANPR  must  be  received  by  the 
Commission  by  September  1,  1997. 
ADDRESSES:  Comments,  preferably  in 
five  copies,  should  be  mailed  to  the 
Office  of  the  Secretary.  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207-0001,  or 
delivered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  502.  4330  East- West  Highway, 
Belhesda,  Maryland  20814;  telephone 
(301)  504-0800.  Alternatively, 


comments  may  be  filed  by  telefacsimile 
to  (301)504-0127  or  by  e-mail  to  cpsc- 
os@cpsc.gov.  Comments  should  be 
captioned  "Comments  on  ANPR  for 
Petroleum  Distillates.  ' 
FOR  niRTHER  INFORMATION  CONTACT: 
Suzanne  Barone,  Directorate  for 
Epidemiology  and  Health  Sciences, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0477,  ext.  1196. 
SUPPLEMENTARY  INFORMATION:  Existing 
PPPA  standards  require  child-resistant 
packaging  for  some  products  that 
contain  petroleum  distillates  or  other 
hydrocarbons.  Aspiration  of  small 
amounts  of  these  chemicals  into  the 
lung  can  cause  chemical  pneumonia, 
pulmonary  damage,  and  death. 

In  the  Federal  Register  of  February 
26, 1997,  the  CPSC  published  an  ANPR 
that  initiated  a  rulemaking  proceeding 
to  consider  whether  additional 
household  products  containing 
petroleiun  distillates  and  other 
hydrocarbons  should  be  subject  to  PPPA 
standards.  62  FR  8659.  The  Commission 
solicited  written  comments  from 
interested  persons  concerning  these 
risks,  the  regulatory  alternatives 
discussed  in  the  ANPR,  other  possible 
means  to  address  the  risks,  and  the 
economic  impacts  of  the  various 
regulatory  alternatives.  The  Commission 
originally  provided  for  a  75-day 
comment  period,  which  would  have 
expired  on  May  12,  1997.  At  the  request 
of  the  CSMA,  the  Commission  extended 
the  period  for  receiving  written 
comments  on  the  ANPR  until  July  11, 
1997.  62  FR  22897  (April  28,  1997). 

By  a  letter  dated  July  1. 1997,  the 
CTFA  requested  a  further  extension  of 
the  comment  period  until  September  1 . 
1997.  CTFA  asserted  that  additional 
time  was  needed  because  the  ANPR 
lacked  a  definition  of  "petroleum 
distillates,"  and  there  was  confusion 
among  CTFA's  members  regarding 
which  petroleum  distillates  would  he 
contained  in  cosmetic  products,  if  any. 
CTFA  also  has  asserted  that  some  of  its 
member  companies  have  recently 
become  aware  that  several  product 
categories  not  previously  contemplated 
by  manufacturers  could  be  affected  by 
the  ANPR.  Further,  CTFA  claimed  that 
because  cosmetics  are  not  generally 
subject  to  CPSC's  statutes  (except  the 
Poison  Prevention  Packaging  Act),  a 
significant  effort  was  required  to 
educate  CTFA's  members  about  the 
rulemaking  and  request  for  information. 
CTFA  stated  that  additional  time  is 
required  in  order  to  submit  accurate, 
complete,  and  useful  information  to  the 
agency  to  enable  the  staff  to  assess  the 
impact  of  the  ANPR  on  the  cosmetics 
industry. 


CTFA  represents  companies  that  can 
supply  valuable  information  concerning 
the  issues  identified  in  the  ANPR. 
Accordingly,  the  Commission  granted 
its  request  for  an  extension  of  the 
comment  period,  and  reopens  the 
period  for  submission  of  written 
comments  to  September  1, 1997. 

Dated:  July  15,  1997. 
Sadye  E.  Dunn, 

Secietary,  Consumer  Product  Safety 
Commission. 

|FR  Doc.  97-19019  Filed  7-18-97;  8:45  am) 
BILUNG  COOE  CSSS-OI-U 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
19  CFR  Part  351 

Countervailing  Duties 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  pubUc  hearing  on 
proposed  countervailing  duty 
regulations  and  announcement  of 
opportunity  to  file  post-hearing 
comments. 

summary:  The  Department  of  Commerce 
("the  Department"),  having  received 
written  comments  on  the  proposed 
countervailing  duty  regulations,  now 
announces  that  a  public  hearing  on  the 
regulations  will  be  held  on  September  9, 
1997.  Requests  to  participate  in  the 
hearing  must  be  filed  by  July  31,  1997. 
The  Department  is  also  announcing  that 
it  will  accept  pubhc  comments  on 
issues  raised  at  the  hearing.  The 
deadline  for  filing  post-hearing 
comments  is  September  19,  1997. 
DATES:  A  public  hearing  will  be  held  at 
10:00  on  September  9, 1997.  Requests  to 
participate  in  the  hearing  musti)e  filed 
by  August  7,  1997.  The  deadline  for 
filing  post-hearing  comments  is 
September  19, 1997. 
ADDRESSES:  Address  requests  to 
participate  in  the  hearing  and  post- 
hearing  comments  to  the  following: 
Robert  S.  LaRussa,  Acting  Assistant 
Secretary  for  Import  Administration, 
Central  Records  Unit,  Room  1870,  U.S. 
Department  of  Commerce,  Pennsylvania 
Avenue  and  14th  Street  N.W., 
Washington,  D.C.  20230.  Requests  to 
participate  in  the  hearing  should  also 
include  the  following  subject  line: 
"Request  to  participate  in  hearing  on 
proposed  CVD  regulations."  Each 
person  submitting  a  request  is  asked  to 
include  his  or  her  name,  address,  and 
phone  number  and  to  identify  the 
party(ies)  on  whose  behalf  the  request  is 
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filed.  Written  comments  should  include 
the  following  subject  line:  "Post-hearing 
comments  regarding  proposed  CVD 
regulations."  Each  person  submitting  a 
comment  is  asked  to  include  his  or  her 
name,  address,  and  give  reasons  for  any 
recommendation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  A.  Yeske  at  (202)  482-0189. 

SUPPLEMENTARY  INFORMATION:  On 
February  26.  1997,  the  Department 
published  proposed  countervailing  duty 
regulations  containing  changes  resulting 
from  the  Uruguay  Round  Agreements 
Act  (62  FR  8818).  We  requested  wrritten 
comments  from  the  public  to  be 
submitted  by  April  28,  1997.  On  April 
23,  1997,  we  published  a  notification  of 
extension  of  the  deadline  for  filing 
comments  to  May  12.  1997  (62  FR 
19719).  The  deadline  was  further 
extended  to  May  27,  1997  (62  FR 
25874).  We  have  received  written 
comments  and  scheduled  a  public 
hearing  for  September  9,  1997. 

The  proposed  regulations  and  the 
public  comments  received  are  available 
on  the  Internet  at  the  following  address: 
"http://www.ita.doc.gov/ 

import admin/records/."  In  addition, 

the  proposed  regulations  are  available  to 
the  public  on  3.5"  diskettes,  with 
specific  instructions  for  accessing 
compressed  data,  at  cost,  and  paper 
copies  are  available  for  reading  and 
photocopying  in  Room  B-099  of  the 
Central  Records  Unit.  Any  questions 
concerning  file  formatting,  document 
conversion,  access  on  Internet,  or  other 
file  requirements  should  be  addressed  to 
Andrew  Lee  Beller,  Director  of  Central 
Records,  (202)  482-0866. 

Hearing 

A  public  hearing  on  the  proposed 
regulations  will  be  held  at  10:00  on 
September  9,  1997,  in  Room  1414  of  the 
Herbert  C.  Hoover  Building  at 
Pennsylvania  Avenue  and  14th  Street, 
N.W.,  Washington,  D.C.  In  order  to 
participate  in  the  hearing,  parties  must 
submit  a  written  request  to  the 
Department  no  later  than  August  7, 
1997.  Written  requests  should  detail  the 
topics  parties  wish  to  discuss  at  the 
hearing.  The  Department  will 
accommodate  as  many  requesting 
parties  as  time  permits.  The  hearing  will 
include  panel  discussions  on  topics  in 
which  parties  have  shown  a  significant 
interest.  At  this  time,  we  have  identified 
"Privatization"  and  "Equity"  as  panel 
topics.  We  invite  interested  parties  to 
suggest  additional  topics  and 
individuals  to  participate  in  the  panel 
discussions. 


Comments  (Format  and  Number  of 
Copies) 

The  Department  will  accept  post- 
hearing  comments  regarding  any  issues 
raised  at  the  hearing  or  in  any  written 
comments  previously  submitted  to  the 
Department.  The  deadline  for  the 
submission  of  post-hearing  comments  is 
September  19,  1997.  Each  person 
submitting  a  comment  should  include 
his  or  her  name  and  address,  and  give 
reasons  for  any  recommendation.  To 
facilitate  their  consideration  by  the 
Department,  comments  regarding  the 
proposed  regulations  should  be 
submitted  in  the  follovnng  format:  (1) 
Identify  each  comment  by  reference  to 
the  section  and/or  paragraph  of  these 
proposed  regulations  to  which  the 
comment  pertains; '  (2)  begin  each 
comment  on  a  separate  page;  (3) 
concisely  state  the  issue  identified  and 
discussed  in  the  comment;  and  (4) 
provide  a  brief  siunmary  of  the 
comment  (a  maximum  of  3  sentences) 
and  label  this  section  "summary  of  the 
comment." 

To  simplify  the  processing  and 
distribution  of  the  public  comments 
pertaining  to  the  Department's  proposed 
regulations,  parties  are  encouraged  to 
submit  documents  in  electronic  form 
accompanied  by  an  original  and  three 
paper  copies.  All  docimients  filed  in 
electronic  form  must  be  on  DOS 
formatted  3.5"  diskettes,  and  must  be 
prepared  in  either  WordPerfect  format 
or  a  format  that  the  WordPerfect 
program  can  convert  and  import  into 
WordPerfect.  If  possible,  the  Department 
would  appreciate  the  documents  being 
filed  in  either  ASCII  format  or 
WordPerfect,  and  containing  generic 
codes.  The  Department  would  also 
appreciate  the  use  of  descriptive 
filenames. 

Robert  S.  LaRussa, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Dated:  July  14.  1997. 
[FR  Doc  97-19119  Filed  7-18-97;  8:45  am] 
BILUNO  COOE  3S10-OS-4> 


'  If  a  comment  does  not  pertain  to  a  particular 
proposed  regulation,  please  clearly  identify  the 
comment  as  "Other."  followed  by  a  brief 
description  of  the  issue  to  which  the  comment 
pertains:  e.g.,  "Other — Infrastructure." 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TN 159-1 -8704(3);  TNI 74-1 -8726<a); 
TNI 75-1 -9725(a);  FRL-6859-4) 

Approval  of  Source  Specific  Revisions 
to  the  Tennessee  SIP  Regarding 
Volatile  Organic  Compounds 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  taking  action  on  three 
source  specific  re\isions  to  the 
Tennessee  State  Implementation  Plan 
(SIP)  which  establish  reasonably 
available  control  technology 
requirements  (RACT)  for  the  control  of 
volatile  organic  compound  (VOC) 
emissions  from  certain  operations  at 
Brunswick  Marine  Corporation. 
Outboard  Marine  Corporation,  and 
Essex  Group  Incorporated.  EPA  is 
approving  the  operating  permits  for 
these  sources  into  the  SIP  with  the 
exception  of  the  portion  of  one  permit 
which  allows  the  Tennessee  Technical 
Secretary  to  determine  RACT  which  is 
being  disapproved.  These  permits  were 
issued  consistent  with  the  alternate 
control  plans  which  established  RACT 
requirements  in  accordance  with  the 
provisions  of  the  Teiuiessee  SIP  for 
developing  VOC  emission  control 
requirements  for  major  sources  for 
which  there  is  no  regulation  or  guidance 
for  determining  RACT.  In  the  final  rules 
section  of  this  Federal  Register,  the  EPA 
is  approving  the  submitted  chapter  in  its 
entirety  as  a  direct-final  rule  without 
prior  proposal  because  the  EPA  views 
this  as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  proposed  rule,  no 
further  activity  is  contemplated  in 
relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  To  be  considered,  comments 
must  be  received  by  August  20,  1997. 
ADDRESSEES:  Written  comments  on  this 
action  should  be  addressed  to  William 
Denman  at  the  Enviroiunental 
Protection  Agency,  Region  4  Air 
Planning  Branch.  100  Alabama  Street, 
SW,  Atlanta,  Georgia  30303.  Copies  of 


38950 


Federal  Register  /  Vol.  62.  No.  139  /  Monday,  July  21,  1997  /  Proposed  Rules 


documents  relative  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  following 
locations.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day.  Reference  files 
TN159-01-9704.  TNl 74-01-9726.  and 
TNI 75-01-9725.  The  Region  4  office 
may  have  additional  background 
docimients  not  available  at  the  other 
locations. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection 
Agency.  401  M  Street,  SW, 
Washington.  DC  20460. 
Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street.  SW.  Atlanta,  Georgia 
30303.  WiUiam  Denman  404/562- 
9030. 
Tennessee  Department  of  Environment 
and  Conservation,  Division  of  Air 
Pollution  Control,  9th  Floor  L  &  C 
Annex,  401  Church  Street,  Nashville, 
Tennessee  37243-1531. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Denman  at  404/562-9030. 

SUPP1.EMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  July  3,  1997. 
Michael  V.  Peyton. 
Acting  Regional  Administrator. 
(FR  Doc.  97-19085  Filed  7-18-97;  8:45  am) 
BN.UNQ  C006  M60-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[VA040-6017  &  VA009-6017;  FRL-5846-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Virginia: 
Approval  of  Group  III  SIP  and  Coke 
Oven  Rules  for  Particulate  Matter 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  two 
State  Implementation  Plan  {SW) 
revisions  submitted  by  the 
Commonwealth  of  Virginia.  Approval  of 
Virginia's  Group  III  SIP  would  establish 
an  ambient  air  quality  standard  for 
particulate  matter  smaller  than  10 
micrometers  in  diameter  (PM-10); 
provide  regulatory  definitions  for 
"particulate  matter, "  "particulate  matter 
emissions"  "PMlO,"  "PMlO  emissions," 


and  "total  suspended  particulate 
matter"  (TSP);  and  modify  rules 
regarding  air  pollution  episodes  to 
include  PM-IO  as  well  as  TSP  action 
levels.  Approval  of  the  coke  oven 
provisions  would  provide  for  limits  on 
mass  emissions,  opacity,  and  fugitive 
dust  from  nonrecovery  coke  works. 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  revisions  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Conmients  must  be  received  in 
writing  by  August  20, 1997. 

ADDRESSES:  Comments  may  be  mailed  to 
Makeba  A.  Morris,  Chief,  Technical 
Assessment  Section,  Mailcode  3AT22, 
U.S.  Environmental  Protection  Agency, 
Region  m.  841  Chestnut  Building, 
Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency.  Region  III,  841  Chestnut 
Building,  Philadelphia,  Peimsylvania 
19107;  the  Air  and  Radiation  Docket 
and  Information  Center,  U.S. 
Envirorunental  Protection  Agency.  401 
M  Sti^et.  SW,  Washington,  DC  20460; 
and  the  Virginia  Department  of 
Enviromnental  QuaUty,  629  East  Main 
Street,  Richmond,  Virginia  23219. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  A.  Casey,  (215)  566-2194,  at  the 
EPA  Region  III  address  above  (Mailcode 
3AT22)  or  via  e-mail  at 
casey.thomas@epamail.epa.gov.  While 
information  may  be  requested  via  e- 
mail,  comments  must  be  submitted  in 
writing  to  the  EPA  Region  III  address 
above. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  entitled.  "Approval  and 
Promulgation  of  Air  Quality 
Implementation  Plans;  Virginia: 
Approval  of  Group  III  SIP  and  Coke 
Oven  Rules  for  Particulate  Matter," 
which  is  located  in  the  Rules  and 


Regulations  Section  of  this  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Particulate  matter. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  16,  1997. 
W.  Michael  McCabe, 
Regional  Administrator,  Region  HI. 
[FR  Doc.  97-19097  Filed  7-18-97;  8:45  am] 
BIUJNQCOOC  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA078-4042b;  FRL-5858-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Commonwealth  of  Pennsylvania; 
Approval  of  Source-Specific  RACT  for 
R.R.  Donnelley  &  Sons  Company- 
East  Plant 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania  for  the 
purpose  of  establishing  reasonably 
available  control  technology  (RACT)  for 
R.  R.  Donnelley  &  Sons  Company — East 
Plant.  In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
SIP  revision  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule  and  the  technical  support 
document.  If  no  adverse  comments  are 
received  in  response  to  this  proposed 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  rule.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  August  20. 1997. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  David  L. 
Arnold,  Chief,  Ozone/CO  &  Mobile 
Sources  Section,  Mailcode  3AT21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  841  Chestnut  Building, 
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Philadelphia,  Pennsylvania  19107. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air,  Radiation,  and  Toxics 
Division,  U.S.  Environmental  Protection 
Agency,  Region  III,  841  Chestnut 
Building,  Philadelphia,  Pennsylvania 
19107;  and  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  M.  Boylan,  (215)  56&-2094,  at  the 
EPA  Region  HI  office  or  via  e-mail  at 
boylan.jef&ey@epamail. epa.gov. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  Section  of 
this  Federal  Register. 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Hydrocarbons, 
Incorporation  by  reference.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Authority:  42  U.S.C.  7401-7671q. 

Dated:  June  30. 1997. 
Thomas  Voltaggio. 

Acting  Regional  Administrator,  Region  W. 
[FR  Doc.  97-19096  Filed  7-18-97;  8:45  am] 
SIUMQCOOE  I8>0  6C  P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[FL  72-1-e720b:  FRL-585&-3] 

Approval  and  Promulgation  of  State 
Implementation  Plan,  Florida:  Approval 
of  Revisions  to  the  Florida  SIP 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  September  25, 1996,  the 
Florida  Department  of  Environmental 
Protection  (FDEP)  submitted  revisions 
to  the  Florida  State  Implementation 
Plan  (SIP)  to:  revise  the  gasoline  tanker 
truck  leak  testing  proceduures  by 
adopting  by  reference  federal  test 
methods;  change  the  requirements  to 
submit  test  results  to  the  FDEP  rather 
than  the  Florida  Department  of 
Agriculture  and  Consumer  Services;  and 
update  the  gasoUne  tanker  truck  leak 
test  form.  In  the  final  rules  section  of 
this  Federal  Register,  the  EPA  is 
approving  the  State  of  Florida's  SIP 
revision  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 


revision  amendment  and  anticipates  no 
adverse  comments.  A  detailed  rationale 
for  the  approval  is  set  forth  in  the  direct 
final  rule.  If  no  adverse  comments  are 
received  in  response  to  that  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
document  should  do  so  at  this  time. 

DATES:  To  be  considered,  comments  on 
this  proposed  action  must  be  received 
by  August  20,  1997. 

ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Gregory  Crawford  at  the  EPA  Regional 
Office  hsted  below. 

Copies  of  the  docimients  relative  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations.  The 
interested  persons  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  before  the  visiting  day. 

Air  and  Radiation  Docket  and 
Information  Center  (Air  Docket  6102). 
U.S.  Environmental  Protection 
Agency,  401  M  Street,  SW, 
Washington  DC  20460. 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW,  Atlanta,  Georgia 
30303. 

Florida  Department  of  Environmental 
Protection,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gregory  Crawford,  Regulatory  Planning 
Section,  Air  Planning  Branch,  Air, 
Pesticides,  and  Toxics  Management 
Division,  Region  4,  Environmental 
Protection  Agency,  61  Forsyth  Street 
SW,  Atlanta.  Georgia  30303.  The 
telephone  number  is  404/562-9042. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
rules  section  of  this  Federal  Register. 

Dated:  June  25.  1997. 
A.  Stanley  Meibui^, 
Regional  Administrator. 
[FR  Doc.  97-19094  Filed  7-18-97;  8:45  am] 
BILUNG  CODE  SS60-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

(CC  Docket  No.  94-102,  DA  97-1502] 

Compatibility  of  Wireless  Services 
With  Enhanced  911 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  the  wireless  Enhanced  911 
(E911)  rulemaking  proceeding,  the 
Commission  seeks  additional  comment 
on  the  ex  parte  presentations  filed  by 
Wireless  E911  Coalition,  GTE  Wireless 
and  Ad  Hoc  Alliance  for  Public  Access 
to  911  (Alliance)  regarding  certain 
technical  issues  pertaining  to  the 
provision  of  911  emergency  calling 
services.  In  hght  of  ex  parte 
presentations  by  the  wireless  carriers 
and  equipment  manufacturers,  the  staff 
of  the  Wireless  Telecommunications 
Bureau  prepared  a  set  of  questions  to 
help  our  understanding  and  evaluation 
of  technical  issues  related  to  the  E911 
rules.  In  response  to  our  inquiry,  GTE 
Wireless  filed  its  response  on  July  7. 
1997,  the  Wireless  E911  Coahtion  filed 
its  response  on  July  10  and  Alliance 
filed  its  response  on  July  11.  Additional 
comment  on  these  responses  is  sought 
to  assist  the  Commission  in  determining 
whether  to  revise  Section  20.18(h)  of  the 
Commission's  Rules.  The  effect  of 
revising  Section  20.18(b)  would  be  to 
bring  the  timely  implementation  of 
basic  911  services  to  wireless  customers. 
DATES:  Comments  must  be  filed  by  July 
28.  1997  and  no  reply  comments  will  be 
accepted. 

ADDRESSES:  Send  comments  to  Office  of 
the  Secretary,  Federal  Communications 
Commission,  1919  M  Street,  NW.,  Room 
222,  Washington,  D.C.  20554 
FOR  FURTHER  INFORMATION  CONTACT:  Won 
Kim,  Policy  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
1310. 

SUPPLEMENTARY  INFORMATION: 

1.  In  wireless  Enhanced  911  (E911) 
rulemaking  proceeding,  GTE  Wireless 
filed  ex  parte  presentation  on  July  7,  the 
Wireless  E911  Coahtion  filed  its  ex 
parte  presentation  on  July  10,  and 
Alliance  filed  its  ex  parte  presentation 
on  July  1 1 ,  urging  the  Commission  to 
revise  Section  20.18(b)  of  the 
Commission's  Rules.  The  full  text  of  the 
GTE  Wireless  July  7  ex  parte 
presentation,  the  Wireless  E911 
Coalition  July  10  ex  parte  presentation, 
and  Alhance  July  1 1  ex  parte 
presentation  are  available  for  inspection 
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and  duplication  during  regular  business 
hours  in  the  FCC  Reference  Center. 
Federal  Communications  Commission, 
1919  M  Street.  N.W.,  Room  239, 
Washington,  D.C.  20554.  Copies  may 
also  be  obtained  from  International 
Transcription  Servire,  Inc.  (ITS).  2100 
M  Street,  N.W..  Suite  140.  Washington, 
D.C.  20037.  (202)  857-3800. 

2.  Pursuant  to  §  1.415(d)  of  the 
Commissions  Rules.  47  CFR  1.415(d). 
the  Commission  hereby  seeks  additional 
comment  in  the  wireless  Enhanced  911 
(E91 1)  rulemaking  proceeding  ' 
regarding  the  ex  parte  presentations 
filed  by  Wireless  E911  CoalUion.  GTE 
Wireless  and  Ad  Hoc  Alliance  for  Public 
Access  to  911  (Alliance)  regarding 
certain  technical  issues  pertaining  to  the 
provision  of  911  emergency  calling 
services  pursuant  to  the  rules  adopted 
in  the  Report  and  Order. 

3.  In  the  Report  and  Order,  the 
Commission  established  rules  requiring 
wireless  carriers  to  implement  basic  911 
and  E911  services.  Some  of  the  petitions 
seeking  reconsideration,  and  ex  parte 
presentations  regarding  the  Report  and 
Order,  raise  issues  touching  on  the 
technical  feasibility  of  the  schedule  and 
other  aspects  of  the  Report  and  Order. 
In  light  of  ex  parte  discussions  with  the 
Wireless  E911  Coalition  and  several 
other  wireless  service  and  equipment 
manufacturers,  the  staff  of  the  Wireless 
Telecommunications  Bureau  prepared  a 
set  of  questions  to  help  our 
understanding  and  evaluation  of  these 
technical  issues. 

4.  In  response  to  our  inquiry,  GTE 
Wireless  filed  its  response  on  July  7,  the 
Wireless  E911  Coalition  filed  its 
response  on  July  10,  and  Alliance  filed 
its  response  on  July  1 1 .  Additional 
comment  on  these  responses  is  sought 
to  assist  the  Commission  in  determining 
whether  to  revise  §  20.18(b)  of  the 
Commission's  Rules,  requiring  covered 
carriers  to  transmit  911  calls  which 
transmit  a  Code  Identification  without 
validation  of  the  call,  and  process  all 
911  calls  (regardless  of  whether  a  Code 
Identification  is  included  as  part  of  the 
call  transmission)  where  requested  by 
the  administrator  of  the  designated 
Public  Safety  Answering  Point.- 

5.  Pursuant  to  applicable  procedures 
set  forth  in  §§  1.1415(d)  and  1.419  of  the 


'  See  Revision  of  the  Commission's  Rules  to 
Ensure  Compatibility  with  Enhanced  911 
Emergency  Calling  Systems,  CC  Docket  No.  94-102, 
Notice  of  Proposed  Rulemaking,  59  FR  54878 
(1994):  Revision  of  the  Commission's  Rules  to 
Ensure  Compatibility  with  Enhanced  911 
Emergency  Calimg  Systems.  CC  Docket  No.  94-102, 
Report  and  Order  and  Further  Notice  of  Proposed 
Rulemaking,  61  FR  40348.  40374  (1996)  (Report  and 
Order). 

2  Section  20.18(b)  of  the  Commission's  Rules.  61 
FR  40352  (1996). 


Commission's  Rules,  47  CFR  1.415(d}, 
1.419,  interested  parties  may  file 
comments  to  these  ex  parte 
presentations  filed  by  GTE  Wireless,  the 
Wireless  E911  Coalition,  and  Alliance 
no  later  than  July  28, 1997.  No  reply 
comments  or  other  pleadings  will  be 
accepted.  All  relevant  and  timely 
comments  will  be  considered  by  the 
Commission  before  final  action  is  taken 
in  this  proceeding.  To  file  formally  in 
this  proceeding,  participants  must  file 
an  original  and  five  copies  of  all 
comments.  If  participants  want  each 
Conunissioner  to  receive  a  personal 
copy  of  their  comments,  an  original  and 
nine  copies  must  be  filed.  All  comments 
should  be  filed  with  the  Office  of  the 
Secretary,  Federal  Communications 
Commission,  1919  M  Street,  N.W., 
Room  222,  Washington,  D.C.  20554, 
referencing  CC  Docket  No.  94-102. 

List  of  Sub)ect8  in  47  CFR  Part  20 

Communications  common  carriers. 
Federal  Communications  Commission. 
William  F.  Caton, 
Acting  Secretary. 
[FR  Doc.  97-19135  Filed  7-18-97;  8:45  am] 

NUJNQ  CODE  Sn2-01-U 


DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Parts  23  and  26 
[Docket  OST-e7-2550;  Notice  97-5] 
RIN  2105-AB82 

Participation  by  Disadvantaged 
Business  Enterprise  in  Department  of 
Transportation  Programs 

agency:  Office  of  the  Secretary,  DOT. 
ACTION:  Extension  of  comment  period. 

SUMMARY:  The  Department  is  extending 
the  comment  period  on  its  supplemental 
notice  of  proposed  rulemaking  (SNPRM) 
to  revise  its  rules  governing  the 
disadvantaged  business  enterprise  (DBE) 
program.  The  SNPRM  proposed 
numerous  changes  to  the  DBE  program 
to  respond  to  changes  in  the  legal 
standards  applicable  to  such  programs 
and  to  improve  the  program's 
administration.  The  extension  is  in 
response  to  requests  from  a  number  of 
interested  parties  for  additional  time  to 
review  the  proposed  rule  and  formulate 
comments. 

DATES:  Comments  should  be  received  by 
September  29, 1997.  Late-filed 
comments  will  be  considered  to  the 
extent  practicable. 
ADDRESS:  Interested  persons  should 
send  comments  to  Docket  Clerk.  Docket 
No.  OST-97-2550,  Department  of 


Transportation,  400  7th  Street,  SW., 
Room  PL-401,  Washington.  DC  20590. 
We  request  that,  in  order  to  minimize 
burdens  on  the  docket  clerk's  staff, 
commenters  send  three  copies  of  their 
comments  to  the  docket.  Commenters 
wishing  to  have  their  submissions 
acknowledged  should  include  a 
stamped,  self-addressed  postcard  with 
their  comments.  The  docket  clerk  will 
date  stamp  the  postcard  and  return  it  to 
the  commenter.  Comments  will  be 
available  for  inspection  at  the  above 
address  from  10  a.m.  to  5  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  Ashby,  Deputy  Assistant 
General  Counsel  for  Regulation  emd 
Enforcement,  Department  of 
Transportation.  400  7th  Street,  S.W., 
Room  10424,  Washington,  DC  20590. 
(202)  366-9306  (voice);  (202)  755-7687 
(TDD). 

SUPPLEMENTARY  INFORMATION:  In  May  30, 
1997.  the  Department  issued  a 
supplemental  notice  of  proposed 
rulemaking  (SNPRM)  to  amend  the 
Department's  disadvantaged  business 
enterprise  (DBE)  program  (62  FR  29548). 
The  SNPRM  proposed  "narrow 
tailoring"  changes  to  the  program  to 
respond  to  the  Supreme  court's  decision 
in  Adarand  v.  Peiia,  proposed  a  variety 
of  improvements  to  the  certification  and 
other  administrative  provisions  of  the 
Department's  rules  intended  to  reduce 
burdens  on  participants,  and  proposed 
revisions  and  updates  to  requirements 
for  DBE  participation  in  airport 
concessions.  The  original  comment 
closing  date  for  the  SNPRM  was  July  29, 
1997. 

This  SNPRM  is  one  of  great  interest  to 
many  affected  parties,  including 
disadvantaged  business  enterprises, 
other  contractors,  airports,  state 
highway  agencies,  and  transit 
authorities.  It  is  also  a  lengthy  and 
complex  dociunent.  Because  of  the 
SNPRM's  importance,  and  its  length  and 
complexity,  several  parties  have 
requested  additional  time  to  formulate 
comments  on  it.  These  parties  include 
the  American  Public  Transit  Association 
(a  trade  association  for  transit 
authorities);  the  Airports  Council 
International-North  America  and  the 
American  Association  of  Airport 
Executives  (airport  trade  associations); 
the  Airport  Minority  Advisory  Council 
(a  trade  association  for  DBEs  and  others 
interested  in  airport  contracting); 
airports  in  Reno  and  Las  Vegas,  Nevada, 
St.  Louis,  Missouri,  and  Roanoke. 
Virginia;  the  Maine  and  Wisconsin 
Departments  of  Transportation;  Senator 
Susan  Collins  of  Maine;  and  the  City  of 
Philadelphia. 
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These  letters,  which  have  requested 
extensions  of  between  30  and  90  days  in 
the  comment  period,  have  focused  on 
the  amount  of  time  needed  to  digest  the 
SNPRM  and  formulate  thoughtful 
comments.  In  addition.  Department  staff 
who  have  been  meeting  with  groups  of 
interested  parties  to  explain  the  content 
of  the  SNPRM  have  heard  numerous 
informal  expressions  of  concern  about 
the  time  needed  to  review  the  SNPRM 
and  draft  comments  on  it. 

The  Department  believes  that  these 
requests  for  extension  have  merit.  This 
is  an  important  rulemaking,  and  the 
Department  has  emphasized,  in 
discussing  it  with  interested  parties, 
that  we  are  very  interested  in  receiving 
thoughtful,  thorough  comments  that 
will  help  the  Department  create  a  final 
rule  that  is  legally  sound  and  practically 
workable.  We  believe  that  providing 
additional  time  for  comments  will  help 
commenters  and  the  Department 
achieve  this  objective.  Therefore,  we  are 
extending  the  comment  period  for  an 
additional  60  days,  through  September 
29,  1997. 

Issued  this  14th  day  of  July,  1997  at 
Washington.  D.C. 
Nancy  E.  McFadden, 
General  Counsel. 

(FR  Doc.  97-19111  Filed  7-18-97;  8:45  am] 
BILUNG  CODE  4910-62-^ 


DEPARTMENT  OF^  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  101&- 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Threatened 
Status  for  Newcomb's  Snail  From  the 
Hawaiian  Islands 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  {Service)  proposes  threatened 
status  pursuant  to  the  Endangered 
Species  Act  of  1973.  as  amended,  for 
Newcomb's  snail  [Erinna  newcombi). 
This  freshwater  snail  is  restricted  to  the 
Hawaiian  Island  of  Kaua'i.  The 
distribution  of  this  snail  has  greatly 
decreased  from  the  known  historic 
distribution  and  extant  populations  are 
presenUy  limited  to  restricted  habitats 
within  five  perennial  streams  on  State 
land.  The  five  known  populations  of 
this  snail  and  its  habitat  are  currently 
threatened  by  predation  by  a  species  of 
non-native  predatory  snail  and  two 


species  of  non-native  marsh  flies.  These 
populations  are  also  subject  to  an 
increased  likelihood  of  extirpation  from 
naturally  occurring  events,  including 
natural  disasters  such  as  hurricanes  and 
landslides.  Comments  and  materials 
related  to  this  proposal  are  solicited. 
DATES:  To  ensure  consideration  in  the 
final  rule  for  this  species,  comments 
from  all  interested  parties  should  be 
received  by  September  19.  1997.  Public 
hearing  requests  must  be  received  by 
September  4,  1997. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  Robert  P.  Smith,  Manager,  Pacific 
Islands  Ecoregion,  U.S.  Fish  and 
Wildlife  Service,  300  Ala  Moana 
Boulevard,  Room  3108,  Box  50088, 
Honolulu,  Hawaii  96850.  Comments 
and  material  received  will  be  available 
for  public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Smith.  Pacific  Islands 
Ecoregion  Manager,  at  the  above  address 
(808/541-2749;  facsimile  808/541- 
2756). 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Hawaiian  archipelago  is 
comprised  of  eight  main  islands 
(Ni'ihau,  Kaua'i.  O'ahu,  Moloka'i, 
Lana'i,  Kaho'olawe,  Maui,  and  Hawaii) 
and  their  offshore  islets,  plus  the  shoals 
and  atolls  of  the  Northwest  Hawaiian 
Islands.  The  main  islands  and  the 
northwestern  chain  were  formed 
sequentially  by  basaltic  lava  that 
emerges  from  a  crustal  hot  spot 
currently  located  near  the  southeast 
coast  of  the  island  of  Hawaii  (Steams 
1985).  Hawaii  is  the  youngest  island  in 
the  chain  and  is  characterized  by  gently 
sloping  shield  volcanoes  and  currently 
active  lava  flows.  Volcanoes  on  the 
other  islands  are  either  dormant  or 
extinct.  Ongoing  erosion  has  formed 
steep-walled  valleys  with  well 
developed  soils  and  stream  systems 
throughout  the  chain.  Kaua'i.  the  oldest 
and  most  northwesterly  of  the  main 
islands,  is  characterized  by  high  rainfall, 
deep  valleys,  numerous  perennial 
streams,  and  luxuriant  vegetation. 

Four  species  of  Lymnaeidae  snails  are 
native  to  Hawaii  (Morrison  1968, 
Hubendick  1952).  Three  of  these  species 
are  found  on  two  or  more  of  the  eight 
main  islands.  The  fourth  species, 
Newcomb's  snail,  is  restricted  to  the 
island  of  Kaua'i.  Newcomb's  snail  is 
unique  among  the  Hawaiian  lyinnaeids 
in  that  the  shell  spire  typically 
associated  with  lymnaeids  has  been 
completely  lost.  'The  result  is  a  smooth. 


black  shell  formed  by  a  single,  oval 
whorl,  6  millimeters  (mm)  (0.25  inches 
(in.))  long  and  3  mm  (0.12  in.)  wide.  A 
similar  shell  shape  is  found  in  a 
Japanese  lymnaeid  (Burch  1968),  but 
Burch's  study  of  chromosome  number 
shows  that  Newcomb's  snail  has 
evolutionary  ties  to  the  rest  of  the 
Hawaiian  lymnaeids.  all  of  which  are 
derived  from  North  American  ancestors 
(Patterson  and  Burch  1978).  This 
parallel  evolution  of  similar  shell 
morphology  in  Japan  and  Hawaii  from 
two  distinct  lineages  of  lymnaeid  snails 
is  of  particular  scientific  interest. 

At  the  present  time,  there  is  no 
generally  accepted  nomenclature  for  the 
ge    i   .  of  Hawaiian  lymnaeids.  althoug 
eaLJ      these  snail  species,  including 
Newcomb's  snail,  is  recognized  as  a 
well  defined  species.  Newcomb's  snail 
was  originally  described  as  Erinna 
newcombi  in  1855  by  H.  &  A.  Adams 
(see  Hubendick  1952).  Hubendick 
(1952)  did  not  feel  that  the  distinctive 
shell  form  (described  above)  and 
reduced  structures  of  the  nervous 
system  of  Newcomb's  snail  warranted  a 
monotypic  genus.  In  fact,  Hubendick 
included  all  Hawaiian  lymnaeids  in  the 
genus  Lymnaea.  Morrison  (1968) 
opposed  Hubendick,  and  argued  that  the 
distinctive  shell  characters  of 
Newcomb's  snail  supported  the  generic 
name  Erinna.  Burch  (1968).  Patterson 
and  Burch  (1978).  Taylor  (1988),  and 
Cowie  (1995)  all  followed  Morrison  and 
referred  to  Newcomb's  snail  as  Erinna 
newcombi.  This  is  the  currently 
accepted  scientific  name  for  Newcomb's 
snail. 

Newcomb's  snail  is  an  obligate 
freshwater  s{>ecies.  While  the  details  of 
its  ecology  are  not  well  known. 
Newcomb's  snail  probably  has  a  life 
history  similar  to  other  members  of  the 
family.  These  snails  generally  feed  on 
algae  and  vegetation  growing  on 
submerged  rocks.  Eggs  are  attached  to 
submerged  rocks  or  vegetation  and  there 
are  no  dispersing  larval  stages;  the 
entire  life  cycle  is  tied  to  the  stream 
system  in  which  the  adults  live  (Baker 
1911).  Dispersal  of  Newcomb's  snail 
between  stream  systems  is  probably 
very  infrequent  due  to  their  obligate 
freshwater  habitat  requirements. 
Historic  dispersal  probably  relied  on 
long-term  erosional  events  that  captured 
adjacent  stream  systems.  It  should  be 
noted  that  this  life  history  differs  greaUy 
from  the  freshwater  Hawaiian  neritid 
snails  [Nertinana  sp.).  which  have 
marine  larvae  that  colonize  streams 
following  a  period  of  oceanic  dispersal 
(Kinzie  1990).  It  is  likely  that  larvae  of 
these  neritid  snails  can  disperse  across 
the  oceanic  expanses  that  separate  the 
Hawaiian  Islands  and  colonize  streams 
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on  any  or  all  of  these  islands.  This 
dispersal  capacity  is  not  available  to 
Newcomb's  snail. 

The  specific  habitat  requirements  of 
Newcomb's  snail  include  fast  flowing 
perennial  streams  with  stable 
overhanging  rocks,  springs,  rock  seeps 
(rheocrenes),  and  waterfalls  (Michael 
Kido,  University  of  Hawaii  in  litt.  1994; 
Stephen  Miller.' U.S.  Fish  and  Wildlife 
Service  in  litt.  1994;  Polhemus  1992; 
Burch  1968;  Hubendick  1952).  Surveys 
of  main  stream  channels  of  many  of  the 
perennial  streams  of  Kaua'i  indicate  that 
Newcomb's  snail  is  rarely  found  in  this 
habitat  (Adam  Asquith.  U.S.  Fish  and 
Wildlife  Service  in  litt.  1994a;  Don 
Heacock.  State  of  Hawaii.  Department  of 
Land  and  Natural  Resources,  Division  of 
Aquatic  Resources  in  litt.  1995;  M.  Kido 
in  litt.  1994.  1995;  S.  Miller  in  litt. 
1994a,  b;  Timbol  1983).  The  limited 
occurrence  of  this  snail  in  main  stream 
channels  may  be  due  to  scouring  by 
sediment,  rocks,  and  boulders  that  are 
moved  downstream  during  heavy  rains. 
Consequently,  available  suitable  habitat 
is  generally  associated  with  small  feeder 
streams,  seeps,  and  waterfalls. 
The  present  known  range  of 
Newcomb's  snail  is  limited  to  five 
stream  systems.  Each  stream  supports  a 
single  population  of  Newcomb's  snail 
(A.  Asquith  in  litt.  1994a;  M.  Kido  in 
litt.  1994;  S.  Miller  in  litt.  1994a.  b; 
Hubendick  1952).  These  populations  are 
located  in  the  Hanalei  River.  Kalalau 
Stream,  the  Lumahai  River.  Makaleha 
Stream,  and  Waipahe'e  Stream. 
Makaleha  and  Waipahe'e  Streams  both 
flow  into  Kapa'a  Stream.  The 
populations  fall  into  two  groups — 
populations  first  observed  prior  to  1925 
and  populations  observed  since  1993. 
Five  populations  were  identified  prior 
to  1925.  Three  of  these  populations 
(Wainiha,  Hanakapi'ai.  and  Hanakoa)  no 
longer  exist.  Of  the  two  remaining  pre- 
1925  populations,  one  (Waipahe'e)  is 
small  and  the  other  (Kalalau)  is 
relatively  large  (see  below).  These  data 
indicate  that  the  number  of  populations 
of  Newcomb's  snail  has  been  greatly 
reduced  since  1925,  perhaps  by  as  much 
as  60  percent. 

Since  1990.  surveys  of  at  least  46 
streams,  tributaries  and  springs  on 
Kaua'i  have  located  three  previously 
unknown  populations  of  Newcomb's 
snail  (A.  Asquith  in  litt.  1994a,  b;  D. 
Heacock  in  litt.  1995;  M.  Kido  in  litt. 
1994,  1995;  S.  Miller  in  litt.  1994a.  b; 
Timbol  1983).  Two  of  these  populations 
are  small  (see  below),  and  the  third 
population  has  been  described  as  large. 

No  historic  information  is  available 
on  the  population  sizes  of  Newcomb's 
snail.  However,  recent  reports  indicate 
that  two  of  the  five  known  populations 


of  Newcomb's  snail  are  relatively  large: 
The  Kalalau  and  Lumahai  populations. 
The  Kalalau  population  is  found  in  the 
northeastern  tributary  on  two 
permanent  waterfalls  and  in  the  section 
of  intervening  stream  between  the 
waterfalls.  The  high  density  of 
individuals  in  this  population  may  be 
indicative  of  an  undisturbed  natural 
condition.  The  estimated  maximum 
density  at  the  base  of  the  upper 
permanent  waterfall,  including  the  area 
behind  the  falling  water,  is 
approximately  800  snails/square  meter 
(m^)  (75  snails/square  foot  (ft^))  (S. 
Miller  in  litt.  1994b).  The  total  area 
occupied  by  these  snails  could  not  be 
accurately  evaluated  due  to  the  extreme 
vertical  orientation  of  the  waterfall. 
Habitat  used  by  these  snails  is  probably 
limited  to  the  lower  section  of  the 
waterfall.  Little  information  on  specific 
size  or  area  is  currently  available  for  the 
population  of  Newcomb's  snail  from  the 
Lumahai  River,  although  this 
population  has  been  reported  to  be  large 
(M.  Kido  in  litt.  1995). 

The  population  in  Makaleha  Stream  is 
divided  into  two  subpopulations.  The 
subpopulation  at  the  waterfall  that 
forms  the  head  of  the  main  channel  of 
Makaleha  Stream  is  estimated  at  30 
snails/m^  (2  to  3  snails/ft^)  distributed 
over  2  to  3  m2  (21  to  32  ft^)  (M.  Kido 
in  litt.  1994).  This  is  considerably 
smaller  than  the  previously  described 
waterfall  population  in  Kalalau  Stream. 
The  reasons  for  differences  in  these  two 
populations  are  not  known  with 
certainty,  but  may  be  due  to  the 
presence  or  absence  of  non-native 
predators  and  biocontrol  agents  that 
feed  on  lymnaeid  snails.  The 
subpopulation  that  occupies  Makaleha 
Springs  and  its  small  feeder  stream 
covers  approximately  20  to  30  m^  (212 
to  318  ft2)  (S.  Miller  in  litt.  1994a).  Snail 
densities  at  this  site  are  difficult  to 
estimate  but  may  be  as  high  as  20  to  30 
snails/m2  (1  to  3  snails/ft^)  (S.  Miller  in 
litt.  1994aj. 

The  sizes  of  two  other  populations  of 
Newcomb's  snail  have  been 
characterized  as  smedl.  The  population 
in  the  Waipahe'e  branch  of  Kealia 
Stream  is  estimated  to  cover  5  to  10  m^ 
(53  to  106  ft2)  with  a  density  of 
approximately  50  to  80  snails/m^  (4  to 
8  snails/ft^)  (A.  Asquith  in  litt.  1994a). 
The  population  of  Newcomb's  snail  in 
the  Hanalei  River  »s  divided  into  four 
subpopulations  in  the  upper  reach  of 
this  river  (M.  Kido  in  litt.  1994, 1995). 
One  subpopulation  has  approximately 
10  to  20  snails/m^  (1  to  2  snails/ft^)  and 
occupies  2  to  3  mM21  to  32  ft^)  (M. 
Kido  in  litt.  1994).  A  second 
subpopulation  supports  approximately 
25  snails.  The  two  remaining 


subpopulations  are  reported  to  be  small 
with  very  few  snails  (M.  Kido  in  litt. 
1995). 

Based  on  these  data,  the  Service 
estimates  that  the  five  known 
populations  of  Newcomb's  snail  have  a 
total  of  approximately  6,000  to  7,000 
individuals.  The  great  majority  of  these 
snails,  perhaps  over  90  percent,  are 
located  in  the  two  populations  at 
Kalalau  and  Lumahai. 

Previous  Federal  Action 

The  February  28, 1996,  Notice  of 
Review  of  Plant  and  Animal  Taxa  That 
Are  Candidates  for  Listing  as 
Endangered  or  Threatened  Species  (61 
FR  7596)  included  Newcomb's  snail  as 
a  candidate  species.  Candidates  are 
those  species  for  which  the  Service  has 
on  file  sufficient  information  on 
biological  vulnerability  and  tlireat(s)  to 
support  issuance  of  a  proposed  rule  to 
list,  but  issuance  of  the  proposed  rule  is 
precluded. 

The  processing  of  this  proposed 
listing  rule  conforms  with  the  Service's 
final  listing  priority  guidance  for  fiscal 
year  1997,  published  in  the  Federal 
Register  on  December  5,  1996  (61  FR 
64475-64481).  The  guidance  clarifies 
the  order  in  which  the  Service  will 
process  rulemakings  following  two 
related  events:  (1)  The  lifting,  on  April 
26,  1996,  of  the  moratorium  on  final 
listings  imposed  on  April  10,  1995  (Pub. 
L.  104-6),  and  (2)  the  restoration  of 
significant  funding  for  listing  through 
passage  of  the  omnibus  budget 
reconciliation  law  on  April  26, 1996, 
following  severe  funding  constraints 
imposed  by  a  number  of  continuing 
resolutions  between  November  1995 
and  April  1996.  The  guidance  calls  for 
giving  highest  priority  to  handling 
emergency  situations  (Tier  1)  and 
second  highest  priority  (Tier  2)  to 
resolving  the  listing  status  of  the 
outstanding  proposed  listings.  Tier  3 
includes  the  processing  of  new 
proposed  listings  for  species  facing  high 
magnitude  threats.  This  proposed  rule 
for  Newcomb's  snail  falls  under  Tier  3. 
The  Pacific  Islands  Ecoregion  currently 
has  no  outstanding  Tier  1  or  2  species, 
therefore  processing  of  Tier  3  activities 
is  encouraged  under  the  listing  priority 
guidance  (61  FR  64480).  This  rule  has 
been  updated  by  the  Pacific  Islands 
Ecosystem  Office  to  reflect  any  changes 
in  distribution,  status  and  threats  since 
the  effective  date  of  the  listing 
moratorium. 

Summary  of  Factors  A£Eectiiig  the 
Species 

Section  4  of  the  Endangered  Species 
Act  and  regulations  (50  CFR  part  424) 
promulgated  to  implement  the  listing 
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provisions  of  the  Act  set  forth  the 
procedures  for  adding  species  to  the 
Federal  lists.  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1).  These  Actors  and  their 
application  to  Newcomb's  snail  [Erinna 
newcombi  H.  and  A.  Adams  1855)  are  as 
follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Although  modification  of  habitat  is 
not  an  immediate  threat,  water 
development  projects  have  been 
proposed  within  Newcomb's  snail 
habitat  in  the  past.  For  example,  in 
1994,  a  proposed  water  development 
project  at  Makaleha  Springs  (State  of 
Hawai'i  1994a)  threatened  to  destroy  the 
population  of  Newcomb's  snail  at  this 
site.  This  project  was  ultimately  rejected 
by  the  State  of  Hawai'i,  Commission  of 
Water  Resource  Management  (Michael 
Wilson  in  litt.  1995).  However,  the  State 
of  Hawai'i  Department  of  Water  and 
Land  Development  can  submit  a  new 
application  for  future  development  of 
the  water  resources  at  Makaleha 
Springs. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Overutilization  is  not  known  to  be  a 
factor  affecting  Newcomb's  snail,  and 
future  overutilization  of  this  species  is 
not  anticipated. 

C.  Disease  and  Predation 

Predation  by  the  non-native  rosy 
glandina  snail  (Euglandina  rosea)  is  a 
serious  threat  to  the  survival  of 
Newcomb's  snail.  This  predatory  snail 
was  introduced  into  Hawaii  in  1955 
(Funasaki  et  al.  1988),  and  has 
established  populations  throughout  the 
main  islands.  "The  rosy  glandina  feeds 
on  snails  and  slugs,  and  field  studies 
have  established  that  it  will  readily  feed 
on  native  snails  foimd  in  Hawaii 
(Hadfield  etal.  1994).  Furthermore, 
Kinzie  (1992)  demonstrated  that  the 
rosy  glandina  snail  can  fully  submerge 
itself  under  water  and  feed  on  aquatic 
snails  such  as  Newcomb's  snail.  The 
rosy  glandina  has  been  observed  on  the 
wet,  algae-covered  rocks  of  the 
Makaleha  Springs  stream  very  near 
individuals  of  Newcomb's  snail  (S. 
Miller  in  litt.  1994a),  and  is  believed  to 
prey  on  them.  The  rosy  glandina  snail 
has  caused  the  extinction  of  many 
populations  and  species  of  native  snails 
throughout  the  Pacific  islands  (Hadfield 
et  al.  1994,  Miller  1993,  Hopper  and 
Smith  1992,  Murray  et  al.  1988,  Tillier 


and  Clarke  1983),  and  represents  a 
significant  threat  to  the  survival  of 
Newcomb's  snail. 

Predation  on  the  eggs  and  adults  of  • 
native  Hawaiian  lymnaeid  snails  by  two 
non-native  species  of  Sciomyzidae  flies 
also  represents  a  significant  threat  to  the 
survival  of  Newcomb's  snail.  Two 
species  of  marsh  flies  (Sepedomerus 
macropus  and  Sepedon  aenescens)  that 
feed  on  lymnaeid  snails  (Davis  1960) 
were  introduced  into  Hawaii  in  1958 
and  1966,  respectively,  as  biological 
control  agents  for  a  non-native  lymnaeid 
snail,  Galba  viridis  (Funasaki  et  al. 
1988).  Galba  viridis  was  targeted  for 
biocontrol  because  it  is  an  intermediate 
host  of  the  cattle  liver  fluke  [Fasciola 
gigantica)  (Alicata  1938,  Alicata  and 
Swanson  1937).  These  authors 
misidentified  Galba  viridis  as  Fossaria 
ollula,  as  discussed  in  Morrison  (1968). 
The  non-native  lymnaeid  and  the  two 
biocontrol  flies  occur  on  Kauai  as  well 
as  on  other  islands  in  Hawaii  (Funasaki 
et  al.  1988,  Davis  and  Chung  1969, 
Davis  1960,  Hubendick  1952).  One  of 
the  marsh  fly  species  has  been  observed 
at  a  site  (Hanakoa  stream)  where 
Newcomb's  snail  was  historically 
recorded  but  is  no  longer  pre^nt  (S. 
Miller  in  litt.  1994b).  Another  marsh  fly 
was  observed  near  the  waterfall  of  a 
Kauai  stream  (Manoa)  that  had  many 
dead  lymnaeids  in  the  water&ll  plunge 
pool  (S.  Miller  in  litt.  1994b).  These 
biocontrol  agents  represent  a  significant 
threat  to  Newcomb's  snail  and  other 
native  Ijonnaeid  snails. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

All  of  the  five  known  extant 
populations  of  Newcomb's  snail  are 
located  on  watershed  lands  of  the  State 
of  Hawaii.  Currently,  there  are  no  State 
or  Federal  laws  that  afford  protection  for 
Newcomb's  snail.  Recent 
reconmaendations  by  the  Stream 
Protection  and  Management  Task  Force 
(State  of  Hawaii  1994b)  may  lead  to 
some  protection  for  some  of  the 
populations  of  Newcomb's  snail.  All  of 
the  stream  systems  that  currently 
support  populations  of  Newcomb's  snail 
or  have  supported  populations  in  the 
past  have  been  identified  as  streams 
with  outstanding  aquatic  resources 
(National  Park  Service  1990).  All  but 
one  of  these  stream  systems  have  been 
recommended  as  candidate  streams  for 
protection  (National  Park  Service  1990). 
Kapaa  Stream  was  not  included  in  these 
recommendations,  yet  this  stream 
system  supports  the  Makaleha  and 
Waipahee  populations  of  Newcomb's 
snail. 

Newcomb's  snail  is  not  currently 
listed  as  an  endangered  or  threatened 


species  in  Hawaii.  If  Newcomb's  snail  is 
listed  under  the  Federal  Endangered 
Species  Act,  the  State  ^f  Hawaii 
Endangered  Species  Act  (HRS.  Sect. 
195D-4(a))  will  automatically  be 
invoked.  The  State  statue  reads  as 
follows: 

"Any  species  of  aquatic  life,  wildlife, 
or  land  plant  that  has  been  determined 
to  be  an  endangered  species  pursuant  to 
the  [Federal]  Endangered  Species  Act 
shall  be  deemed  to  be  an  endangered 
species  under  the  provisions  of  this 
chapter  and  any  indigenous  species  of 
aquatic  life,  wildlife,  or  land  plant  that 
has  been  determined  to  be  a  threatened 
species  pursuant  to  the  [Federal] 
Endangered  Species  Act  shall  be 
deemed  to  be  a  threatened  species  under 
the  provisions  of  this  chapter." 

Under  section  404  of  the  Clean  Water 
Act,  the  U.S.  Army  Corps  of  Engineers 
(Corps)  regulates  \he  discharge  of  fill 
material  into  waters  of  the  United  States 
(33  CFR  parts  320-330).  Waters  of  the 
United  States  include  navigable  waters 
and  other  waters,  their  headwaters 
(streams  with  an  average  annual  flow  of 
less  than  5  cubic  feet  per  second),  and 
wetlands  (either  isolated  or  adjacent  to 
other  waters).  Section  404  regulations 
require  that  applicants  obtain  a  permit 
for  projects  that  involve  the  discharge  of 
fill  material  into  waters  of  the  United 
States.  Projects  may  qualify  for 
authorization  to  place  fill  material  into 
headwaters  and  isolated  waters, 
including  wetlands,  under  Nationwide 
Permit  26  (NWP  26)  if  "[tlhe  discharge 
does  not  cause  the  loss  of  more  than  3 
acres  of  waters  of  the  United  States  nor 
cause  the  loss  of  waters  of  the  United 
States  for  a  distance  greater  than  500 
linear  feet  of  stream  bed"  (61  FR  65916). 
These  projects  can  normally  be 
permitted  with  minimal  environmental 
review  by  the  Corps.  Projects  that 
qualify  for  authorization  under  NWP  26 
and  "caus[el  a  loss  of  Vs  acre  or  less  of 
waters  of  the  United  States  the 
permittee  must  submit  a  report  within 
30  days  of  completion  of  the  work 
*   •  •"  Formal  predischarge  evaluation 
of  the  impacts  of  such  projects  is  thus 
precluded  under  the  section  404  permit 
process.  An  individual  permit  may  be 
required  by  the  Corps  if  a  project 
otherwise  qualifying  under  NWP  26 
would  have  greater  than  minimal 
adverse  environmental  impacts.  No 
activity  which  is  likely  to  jeopardize  the 
continued  existence  of  a  threatened  or 
endangered  species,  or  which  is  likely 
to  destroy  or  adversely  modify  the 
critical  habitat  of  such  species,  is 
authorized  under  any  NWP  (61  FR 
65920).  Candidate  species  receive  no 
special  consideration  under  section  404. 
regardless  of  the  type  of  permit  deemed 
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necessary.  Thus,  this  taxon  currently 
receives  no  protection  under  section  404 
of  the  Clean  Watet  Act. 

E.  Other  Natural  or  Manmade  factors 
Affecting  Its  Continued  Existence 

Naturally  occurring  events  may  affect 
the  continued  existence  of  Newcomb's 
snail.  As  indicated  above,  the  Bve 
known  populations  of  Newcomb's  snail 
cover  very  small  areas  in  settings  that 
may  be  subjected  to  extreme  effects 
associated  with  exceptionally  heavy 
rainfall  or  hurricanes.  Hurricanes  struck 
the  island  of  Kauai  in  1983  and  1992. 
Rainfall  associated  with  these 
hurricanes  can  wash  out  streams 
(Polhemus  1993)  and  create  landslides 
that  can  alter  stream  flow  (Jones  et  ai. 
1984).  Events  such  as  these  could 
destroy  the  habitat  of  Newcomb's  snail 
or  physically  displace  individuals  into 
areas  where  they  cannot  survive. 

Reduced  stream  flow  due  to  water 
development  projects,  droughts,  or  other 
natural  or  human  causes  may  have 
several  potential  negative  effects  on  the 
ability  of  Newcomb's  snail  to  complete 
its  life  cycle.  Loss  of  water  could  reduce 
or  eliminate  the  habitat  of  Newcomb's 
snail  and  possibly  lead  to  increased 
resource  competition  or  desiccation  and 
death.  Reduced  water  flow  could  also 
lead  to  increased  predation  by  non- 
native  predators.  Low  flows  may  allow 
marsh  flies  or  the  rosy  glandina  snail 
easier  access  to  individual  snails  that 
are  otherwise  protected  by  the  force  of 
water  movement.  Droughts  are  not 
uncommon  in  the  Hawaiian  Islands. 
Between  1860  and  1986  the  island  of 
Kauai  was  affected  by  33  droughts,  20 
of  which  significantly  affected  the 
available  water  supply  on  the  island 
(Giambelluca  et  al.  1991).  The 
development  of  water  resources  also  is 
a  continuing  issue.  These  projects  divert 
water  from  streams,  springs  and  aquifers 
that  may  otherwise  maintain  habitats  for 
Newcomb's  snail. 

Intentional  or  accidental 
introductions  of  snail  predators 
constitute  a  significant  threat  to 
Newcomb's  snail.  The  State  of  Hawaii 
continues  to  carry  out  an  active  program 
of  introductions  of  biological  control 
agents.  These  introduced  organisms  are 
meant  to  control  agricultural  pests,  and 
the  impacts  on  native  species  have  only 
recently  been  considered  in  evaluating  a 
release  program.  The  marsh  flies  and  the 
rosy  glandina  snail  are  examples  of 
biological  control  agents  that  were 
introduced  to  Hawaii  without  adequate 
assessment  of  their  impact  on 
Newcomb's  snail  or  other  native 
Hawaiian  species. 

Finally,  tne  combined  effects  of 
numerous  factors  can  degrade  stream 


ecosystems,  leading  to  a  gradual  decline 
i^  snail  population  size  and  an  increase 
in  the  likelihood  of  negative  stochastic 
or  biological  effects. 

The  Service  has  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the  past, 
present,  and  future  threats  faced  by  this 
species  in  determining  to  propose  this 
rule.  Based  on  this  evaluation,  the 
preferred  action  is  to  list  Newcomb's 
snail  [Erinna  newcombi)  as  threatened. 
Critical  habitat  is  not  being  designated 
at  this  time  for  reasons  addressed  in  the 
"Critical  Habitat"  section  of  this 
proposed  rule. 

Critical  Habitat 

Critical  Habitat  is  defined  in  section 
3  of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection  and;  (ii)  specific  areas 
outside  the  geographical  area  occupied 
by  a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  eire 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  that  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
critical  habitat  at  the  time  the  species  is 
determined  to  be  endangered  or 
threatened.  The  Service  finds  that 
designation  of  critical  habitat  is  not 
prudent  for  Newcomb's  snail  at  this 
time.  Service  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habitat  is  not  prudent  when  one 
or  both  of  the  following  situations  exist: 
(1)  The  species  is  threatened  by  taking 
or  other  human  activity,  and 
identification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

Given  the  very  restricted  range  of  this 
species,  the  Service  is  concerned  that 
the  disclosure  of  the  location  of  the 
species  may  lead  to  purposeful 
vandalism  of  known  populations.  The 
Service  has  received  letters  fitjm  a 
landowner  on  the  island  of  Kaua'i  that 
threaten  such  vandalism  for  other  listed 
species.  The  publication  of  precise  maps 
and  descriptions  of  critical  habitat  in 
the  Federal  Register,  as  required  for  the 


designation  of  critical  habitat,  would 
increase  the  degree  of  threat  to  this  snail 
due  to  vandalism. 

In  addition,  the  species  proposed 
herein  is  known  to  occur,  at  least  in 
part,  on  non-federally  owned  lands. 
Critical  habitat  designation  provides 
protection  only  on  Federal  lands  or  on 
private  or  State  owned  lands  when  there 
is  Federal  involvement  through 
authorization  or  funding  of,  or 
participation  in,  a  project  or  activity.  All 
Federal  and  state  agencies  and  local 
planning  agencies  involved,  have  been 
notified  of  the  location  and  importance 
of  protecting  Erinna  newcombi  habitat. 
Protection  of  this  species'  habitat  will  be 
addressed  through  the  recovery  process 
and  through  the  section  7  consultation 
process.  Section  7(a)(2)  of  the  Act 
requires  Federal  agencies,  in 
consultation  with  the  Service,  to  ensuire 
that  any  action  authorized,  funded,  or 
carried  out  by  such  agency,  does  not 
jeopardize  the  continued  existence  of  a 
federally  listed  species,  or  does  not 
destroy  or  adversely  modify  designated 
critical  habitat.  Newcomb's  snail  is 
confined  to  small  geographic  areas  and 
each  population  is  composed  of  so  few 
individuals  that  the  determinations  for 
jeopardy  and  adverse  modification 
would  be  essenti^ally  the  same. 
Therefore,  designation  of  critical  habitat 
provides  no  additional  benefit  beyond 
those  that  the  species  would  receive  by 
virtue  of  its  listing  as  a  threatened 
species  and  likely  would  increase  the 
degree  of  threat  from  vandalism, 
collecting,  or  other  human  activities. 
The  Service  finds  that  designation  of 
critical  habitat  for  Newcomb's  snail  is 
not  prudent  at  this  time. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act  include  recognition, 
recovery  actions,  requirements  for 
Federal  protection,  and  prohibitions 
against  certain  practices.  Recognition 
through  listing  results  in  public 
awareness  and  conservation  actions  by 
Federal.  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  taking  and 
harm  are  discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
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designated.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Act  are  codified  in  50  CFR  part 
402.  Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  the  Service  on 
any  action  that  is  likely  to  jeopardize 
the  continued  existence  of  a  species 
proposed  for  listing  or  result  in 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  If  a  species  is 
listed  subsequently,  section  7(a)(2) 
requires  Federal  agencies  to  ensiu«  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species  or 
destroy  or  adversely  modify  its  critical 
habitat.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  federally  agency  must  enter 
into  formal  consultation  with  the 
Service. 

Federal  agency  actions  that  may 
require  conference  and/or  consultation 
as  described  in  the  preceding  paragraph 
include  Army  Corps  of  Engineers 
authorization  of  projects  such  as  the 
construction  of  drainage  diversions, 
roads,  bridges,  and  dredging  projects 
subject  to  section  404  of  the  Clean  Water 
Act  (33  U.S.C.  1344  et  seq.]  and  section 
10  of  the  Rivers  and  Harbors  Act  of  1899 
(33  U.S.C.  401  etseq.),  U.S. 
Environmental  Protection  Agency 
authorized  discharges  under  the 
National  Pollutant  Discharge 
Elimination  System  (NPDES).  and  U.S. 
Housing  and  Urban  Development  or 
Natural  Resoiu-ce  Conservation  Service 
funded  projects. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
trade  prohibitions  and  exceptions  that 
apply  to  all  threatened  wildlife.  The 
prohibitions,  codified  in  50  CFR  17.21 
and  17.31,  in  part,  make  it  illegal  for  any 
person  subject  to  the  jurisdiction  of  the 
United  States  to  take  (includes  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  capture,  or  collect;  or  to  attempt 
any  of  these),  import  or  export,  ship  in 
interstate  commerce  in  the  course  of 
commercial  activity,  or  sell  or  offer  for 
sale  in  interstate  or  foreign  commerce 
any  listed  species.  It  is  also  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  illegally.  Certain  exceptions  apply 
to  agents  of  the  Service  and  State 
conservation  agencies. 

Permits  may  he  issued  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  under 
certain  circumstances.  Regulations 
governing  permits  are  codified  in  50 
CFR  17.32.  Such  permits  are  available 
for  scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species, 
and/or  for  incidental  take  in  the  course 
of  otherwise  lawful  activities.  For 


threatened  species,  permits  are  also 
available  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  Act. 

It  is  the  policy  of  the  Service, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34272),  to  identify 
to  the  maximum  extent  practicable  at 
the  time  a  species  is  listed  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act.  The  intent  of  this  policy  is  to 
increase  public  awareness  of  the  effect 
of  the  listing  on  proposed  and  ongoing 
activities  within  a  species'  range.  The 
Service  believes  that,  based  on  the  best 
available  information,  the  following 
activities  will  not  result  in  a  violation  of 
section  9  of  the  Act: 

(1)  Scientific  or  recreational  activities 
within  the  main  channel  of  streams  that 
support  populations  of  Newcomb's 
snail,  but  exclusive  of  the  specific  sites 
known  to  support  populations  of  this 
snail. 

Activities  that  the  Service  believes 
could  potentially  result  in  "take"  of 
Newcomb's  snail  include,  but  are  not 
limited  to  the  following: 

(1)  Release,  diversion,  or  withdrawal 
of  water  that  results  in  displacement, 
disruption  of  breeding  or  feeding,  or 
death  of  individual  snails. 

(2)  Actions  that  lead  to  the 
destruction  or  alteration  of  the  occupied 
habitat  of  Newcomb's  snail  (e.g.,  in 
stream  dredging,  rock  removal, 
chaimelization,  discharge  of  fill 
material,  actions  that  result  in  siltation 
of  the  habitat,  diversion  of  ground  water 
flow  required  to  maintain  the  habitat). 

(3)  Introduction  of  non-native  species 
that  are  predators  or  competitors  of 
aquatic  snails  and  especially  those 
snails  in  the  family  Lymnaeidae  and  the 
closely  related  family  Physidae. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  of  the  Federal  Endangered 
Species  Act  should  be  directed  to  the 
Manager  of  the  Pacific  Islands  Ecoregion 
(see  ADDRESSES  section).  Requests  for 
copies  of  the  regulations  regarding  listed 
wildlife  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Endangered  Species  Permits, 
911  N.E.  11th  Avenue,  Portiand,  Oregon 
97232-4181  (503/231-6241;  facsimile 
503/231-6243). 

Public  Comments  Solicited 

The  Service  intends  that  any  final 
action  resulting  from  this  proposal  will 
be  as  accurate  and  as  effective  as 
possible.  Therefore,  comments  or 
suggestions  fitim  the  public,  other 
concerned  governmental  agencies,  the 


scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule  are  hereby  solicited. 
Comments  particularly  are  sought 
concerning: 

(1)  Biological,  commercial,  or  other 
relevant  data  concerning  any  threat  (or 
lack  thereof)  to  this  species; 

(2)  The  location  of  any  addition 
populations  of  this  species  and  the 
reasons  why  habitat  should  or  should 
not  be  detennined  to  be  critical  habitat 
pursuant  to  section  4  of  the  Act; 

(3)  Additional  information  concerning 
the  range,  distribution,  and  population 
size  of  this  species; 

(4)  Current  or  planned  activities  in  the 
subject  area  and  their  possible  impacts 
on  this  species. 

Final  promulgation  of  the 
regulation(s)  on  this  species  will  take 
into  consideration  the  comments  and 
any  additional  information  received  by 
the  Service,  and  such  communications 
may  lead  to  a  final  regidation  that 
differs  from  this  proposal. 

The  Endangered  Species  Act  provides 
for  one  or  more  public  hearings  on  this 
proposal,  if  requested.  Requests  must  be 
received  within  45  days  of  the  date  of 
publication  of  the  proposal  in  the 
Federal  Register.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Pacific  Islands  Ecoregion  Manager  (See 
ADDRESSES  section). 

National  Environmental  Policy  Act 

The  Fish  and  Wildlife  Service  has 
determined  that  Environmental 
Assessments  and  Environmental  Impact 
Statements,  as  defined  under  the 
authority  of  the  National  Environmental 
Policy  Act  of  1969.  need  not  be 
prepared  in  cormection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  A  notice  outlining  the 
Service's  reasons  for  this  determination 
was  published  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

The  Ser\'ice  has  examined  this 
regulation  under  the  Paperwork 
Reduction  Act  of  1 995  and  found  it  to 
contain  no  information  collection 
requirements. 

Refierences  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  from  Pacific  Islands 
Ecoregion  (see  ADDRESSES  section). 

Author:  The  primar>'  author  of  this 
document  is  Dr.  Stephen  E.  Miller,  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Ecoregion,  Ecological  Services, 
300  Ala  Moana  Boulevard.  Room  3108, 
P.O.  Box  50088.  Honolulu,  Hawaii 
96850  (808/541-3441;  facsimile  808/ 
541-3470).  Recent  data  on  the 
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distribution  of  Newcomb's  snail  were 
contributed  by  Dr.  Adam  Asquith,  U.S. 
Fish  and  Wildlife  Service,  Pacific 
Islands  Ecoregion;  Mr.  Michael  Kido, 
Environmental  Research  Laboratory, 
University  of  Hawaii,  Kaua'i;  and  Mr. 
Don  Heacock.  Kaua'i  District  Aquatic 
Biologist,  State  of  Hawaii,  Department 
of  Land  and  Natural  Resources,  Division 
of  Aquatic  Resources. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 


recordkeeping  requirements,  and 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  the  Service  hereby 
proposes  to  amend  part  17,  subchapter 
B  of  chapter  I,  title  50  of  the  Code  of 
Federal  Regulations,  as  set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245:  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Section  17.11(h)  is  amended  by 
adding  the  following,  in  alphabetical 
order  under  SNAILS,  to  the  List  of 
Endangered  and  Threatened  Wildlife  to 
read  as  follows: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 


(h)* 


Species 


Comnwn  name 


Scientific  name 


Historic  range 


Vertebrate 
population 
where  en- 
dangered or 
threatened 


Status 


When  listed 


Critical 
habitat 


Special 
rules 


SNAILS: 


Snail,  Newcomb's Erirma  newcomtji U.S.A.  (HI) 


NA 


NA 


NA 


NA 


Dated:  June  9, 1997. 
John  G.  Rogers, 

Acting  Director.  Fish  and  Wildlife  Service. 
IFR  Doc.  97-19057  Filed  7-18-97;  8:45  ami 

ULUNG  CODE  4310-66-U 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50CFRPart17 

Notice  of  Availability  of  a  Draft 
Recovery  Plan  for  California 
Freshwater  Shrimp  for  Review  and 
Comment 

agency:  Fish  and  Wildlife  Service, 
Interior. 

ACnON:  Notice  of  document  availability 
and  public  comment  period. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  announces  the  availability  for 
public  review  of  a  draft  recovery  plan 
for  the  California  freshwater  shrimp 
[Syncaris  pacifica  Holmes  1895)  Usted 
as  an  endangered  species  on  October  30, 
1988  (53  FR  43889).  The  California 
freshwater  shrimp  occurs  in  the  Marin, 
Sonoma  and  Napa  counties  north  of  San 
Francisco  Bay,  California.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 

DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  September  19, 
1997  to  receive  consideration  by  the 
Service. 


ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  U.S.  Fish  and 
Wildlife  Service,  3310  Camino  Avenue, 
Suite  130,  Sacramento,  California 
95821-6340.  Written  comments  and 
material  regarding  the  plan  should  be 
addressed  to  the  Field  Supervisor  at  the 
above  address.  Comments  and  materials 
received  are  available  on  request  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Karen  Miller  or  Matthew 
Vandenberg,  U.S.  Fish  and  Wildlife 
Service,  at  916/979-2752  (see 
ADDRESSES). 

SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  plant  or  animal  to  the  point 
where  it  is  again  a  secure,  self- 
sustaining  member  of  its  ecosystem  is  a 
primary  goal  of  the  U.S.  Fish  and 
Wildlife  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  the  site  specific 
management  actions  considered 
necessary  for  conservation  and  survival 
of  the  species,  establish  objectives,  and 
measurable  criteria  for  the  recovery 
levels  for  dowrnlisting  or  delisting 
species,  and  estimate  time  and  cost  for 


implementing  the  recovery  measures 
needed. 

The  Endangered  Species  Act  of  1973 
(act),  as  amended  (16  U.S.C.  1531  et 
seq.)  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988.  requires  the  public  notice  and  an 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service,  and 
other  affected  Federal  agencies  will  take 
these  comments  into  accoimt  in  the 
course  of  implementing  approved 
recovery  plans. 

The  California  freshwater  shrimp  is 
endemic  to  Marin,  Sonoma,  and  Napa 
Counties.  There  are  16  coastal  streams 
harbor  extant  shrimp  populations. 
Management  issues  and  concerns 
include  introduced  fish,  deterioration  or 
loss  of  habitat  resulting  from  water 
diversion,  impoundments,  livestock  and 
dairy  activities,  agricultural  activities 
and  developments,  flood  control 
activities,  gravel  mining,  timber 
harvesting,  migration  barriers,  and  water 
pollution. 

The  California  freshwater  shrimp 
draft  recovery  plan  has  been  reviewed 
by  the  appropriate  Service  staff  in 
Region  1  and  was  developed  with  input 
from  selected  experts  on  the  biology  of 
the  species.  The  plan  will  be  finahzed 
and  approved  following  incorporation 
of  comments  and  material  received 
during  this  comment  period. 
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Public  Comments  Solicited 

The  Service  solicits  written  comments 
on  the  draft  recovery  plan  described.  All 
biological  comments  received  by  the 
date  specified  above  will  be  considered 
prior  to  the  approval  of  the  plan. 

Authority:  The  authority  for  this  action  is 
section  4(f)  of  the  Endangered  Species  Act, 
16  U.S.C.  1533(f). 

Dated:  June  25,  1997. 
Thomas  J.  Dwyer, 

Acting  Regional  Director,  Region  I,  Portland. 
Oregon. 

(FR  Doc.  97-19059  Filed  7-18-97;  8:45  am] 
BILUNG  CODE  4310-S5-U 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Parts  25  and  32 
RIN  1018-AE18 

1997-98  Refuge-Specific  hiunting  and 
Fishing  Regulations 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Fish  and  Wildlife  Service 
(Service)  proposes  to  add  additional 
national  wildlife  refuges  (refuges]  to  the 
list  of  areas  open  for  hunting  and/or 
sport  fishing,  along  with  pertinent 
refuge-specific  regulations  for  such 
activities;  and  amend  certain  regulations 
on  other  refuges  that  pertain  to 
migratory  game  bird  hunting,  upland 
game  hunting,  big  game  hunting  and 
sport  fishing  for  the  1997-98  seasons. 
Refuge  hunting  and  fishing  programs  are 
reviewed  annually  to  determine 
whether  additional  refuges  should  be 
added  or  whether  individual  refuge 
regulations  governing  existing  programs 
should  be  modified,  deleted  or  have 
additions  made  to  ihem.  Changing 
environmental  conditions,  State  and 
Federal  regulations,  and  other  factors 
affecting  wildlife  populations  and 
habitat  may  warrant  modifications 
ensuring  continued  compatibility  of 
hunting  and  fishing  with  the  purposes 
for  which  individual  refuges,  and  the 
Refuge  System  were  established. 

The  Service  has  determined  uses  in 
this  proposed  rule  are  compatible  with 
the  purposes  for  which  these  refuges 
were  established.  The  Service  further 
determined  that  this  proposed  action  is 
in  accordance  with  the  provisions  of  all 
applicable  laws,  is  consistent  with 
principles  of  sound  fish  and  wildlife 
management,  helps  implement 
Executive  Orders  12996  (Management 
and  Public  Use  of  the  National  Wildlife 


Refuge  System)  and  12962  (Recreational 
Fisheries)  and  is  otherwise  in  the  public 
interest  by  providing  additional 
recreational  opportunities  at  national 
wildlife  refuges.  Sufficient  funds  will  be 
available  within  the  refuge  budgets  to 
operate  the  himting  and  sport  fishing 
programs  as  proposed. 
DATES:  Comments  may  be  submitted  on 
or  before  August  20,  1997. 
ADDRESSES:  Assistant  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service.  1849  C  Street,  NW,  MS  670 
ARLSQ,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  R.  Vehrs,  at  the  above  address; 
Telephone  (703) 358-2397;  Fax  (703) 
358-1826. 

SUPPLEMENTARY  INFORMATION:  National 
wildlife  refuges  generally  are  closed  to 
hunting  and  sport  fishing  until  opened 
by  rulemaking.  The  Secretary  of  the 
Interior  (Secretary)  may  open  refuge 
areas  to  hunting  and/or  fishing  upon  a 
determination  that  such  uses  are 
compatible  with  the  purpose(s)  for 
which  the  refuge  was  established.  The 
action  also  must  be  in  accordance  with 
provisions  of  all  laws  applicable  to  the 
areas,  must  be  consistent  with  the 
principles  of  sound  fish  and  wildlife 
management,  and  otherwise  must  be  in 
the  public  interest. 

50  CFR  parts  25  and  32  contain 
administrative  provisions  and  other 
provisions  governing  hunting  and 
fishing  on  national  wildlife  refuges. 
Hunting  and  fishing  are  regulated  on 
refuges  to: 

1.  Ensure  compatibility  with  refuge 
and  Refuge  System  purposes; 

2.  Properly  manage  the  fish  and 
wildlife  resource; 

3.  Protect  other  refuge  values;  and 

4.  Ensure  refuge  user  safety. 

On  many  refuges,  the  Service  policy 
of  adopting  State  hunting  and  fishing 
regulations  is  adequate  in  meeting  these 
objectives.  On  other  refuges,  it  is 
necessary  to  supplement  State 
regulations  with  more  restrictive 
Federal  regulations  to  ensure  that  the 
Service  meets  its  management 
responsibilities,  as  outlined  under  the 
section  entitled  "Statutory  Authority." 
Refuge-specific  hunting  and  fishing 
regulations  are  issued  when  a  wildlife 
refuge  is  opened  to  either  migratory 
game  bird  hunting,  upland  game 
hunting,  big  game  hunting  or  sport 
fishing.  These  regulations  list  the 
wildlife  species  that  may  be  hunted  or 
are  subject  to  sport  fishing,  seasons,  bag 
limits,  methods  of  hunting  or  fishing, 
descriptions  of  open  areas,  and  other 
provisions  as  appropriate.  Previously 
issued  refuge-specific  regulations  for 
hunting  and  fishing  are  contained  in  50 


CFR  part  32.  Many  of  the  amendments 
to  these  sections  are  promulgated  to 
standardize  and  clarify  the  existing 
language  of  these  regulations. 

With  the  passage  of  Public  Law  102- 
402,  the  Rocky  Mountain  Arsenal 
National  Wildlife  Refuge  Act  of  1992 
(Act),  the  Service  will  establish  a  refuge 
over  what  was  previously  a  Etepartment 
of  Defense  (Army)  military  installation, 
but  only  following  toxic  substances 
cleanup. 

Public  Law  102-402  specifies  that  the 
Service  shall  manage  the  area  as  if  it 
were  a  unit  of  the  National  Wildlife 
Refuge  System  during  cleanup  activities 
on  the  Rocky  Mountain  Arsenal 
(Arsenal).  The  Service  proposes  this 
amendment  to  the  regulations  to 
establish  regulatory  authority  for  these 
lands,  prior  to  establishment  as  a  refuge 
and  inclusion  in  the  National  Wildlife 
Refuge  System,  in  accordance  with 
Public  Law  102-402  These  regulations 
will  provide  appropriate  authority  and 
jurisdiction  to  conduct  necessary 
management  actions,  including  law 
enforcement,  at  the  Arsenal. 

Request  for  Comments 

Department  of  the  Interior  policy  is, 
whenever  practicable,  to  afford  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process.  A 
30-day  comment  period  is  specified  in 
order  to  facilitate  public  input. 
Consideration  was  given  to  providing  a 
60-day  comment  period,  however,  the 
Service  determined  that  an  additional 
30-day  delay  in  processing  these  refuge- 
specific  hunting  and  fishing  regulations 
would  hinder  the  effective  planning  and 
administration  of  hunting  and  fishing 
programs.  Specifically,  a  delay  of  an 
additional  30  days  would  jeopardize 
holding  the  hunting  or  fishing  programs 
this  year,  or  shorten  their  duration  and 
thereby  lessen  the  management 
effectiveness  of  this  regulation.  Many  of 
these  rules  also  relieve  restrictions  and 
allow  the  public  to  participate  in 
recreational  activities  on  a  number  of 
refuges.  In  addition,  good  cause  exists  in 
that,  in  order  to  continue  to  provide  for 
previously  authorized  hunting 
opportunities  while  at  the  same  time 
provide  for  adequate  resource 
protection,  the  Service  must  be  timely 
in  providing  modifications  to  certain 
hunting  programs  on  some  refuges. 
Accordingly,  good  cause  exists  to  limit 
the  comment  period  to  30  days  (5  U.S.C. 
553(d)(3)). 

Interested  persons  may  submit  vmtten 
comments  concerning  this  proposed 
rule  to  the  person  listed  above  under  the 
heading  ADDRESSES.  All  substantive 
comments  will  be  reviewed  and 
considered. 
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Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (NWRSAA)  of  1966. 
as  amended  (16  U.S.C.  668dd),  and  the 
Refuge  Recreation  Act  of  1962  (16 
U.S.C.  460k)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges.  Specifically,  Section  4(d)(1)(A) 
of  the  NWRSAA  authorizes  the 
Secretary  of  the  Interior  to  permit  the 
use  of  any  area  within  the  Refuge 
System  for  any  purpose,  including  but 
not  limited  to,  hunting,  fishing  and 
public  recreation,  accommodations  and 
access,  when  he  determines  that  such 
uses  are  compatible  with  the  major 
purpose(s)  for  which  the  area  was 
established. 

The  Refuge  Recreation  Act  (RRA) 
authorizes  the  Secretary  to  administer 
areas  within  the  Refuge  System  for 
public  recreation  as  an  appropriate 
incidental  or  secondary  use  only  to  the 
extent  that  it  is  practicable  and  not 
inconsistent  with  the  primary 
purpose(s)  for  which  the  areas  were 
established.  The  NWRSAA  and  the  RRA 
also  authorize  the  Secretary  to  issue 
regulations  to  carry  out  the  purposes  of 
the  Acts  and  regulate  uses. 

Hunting  and  sport  fishing  plans  are 
developed  for  each  existing  refuge  prior 
to  opening  it  to  hunting  or  fishing.  In 
many  cases,  refuge-specific  regulations 
are  developed  to  ensure  the 
compatibility  of  the  programs  with  the 
purposes  for  which  the  refuge  was 
established.  Initial  compliance  with  the 
NWRSAA  and  the  RRA  has  been 
ensured  for  hunting  and  sport  fishing  on 
newly  acquired  refuges  through  an 
interim  determination  of  compatibility 
made  at  the  time  of  acquisition.  This  has 
ensured  that  the  determinations 
required  by  these  acts  have  been  made 
prior  to  the  addition  of  refuges  to  the 
lists  of  areas  open  to  hunting  and 
fishing  in  50  CFR  part  32.  Continued 
compliance  is  ensured  by  the 
development  of  long-term  hunting  and 
sport  fishing  plans  and  by  annual 
review  of  hunting  and  sport  fishing 
programs  and  regulations. 

In  preparation  for  these  openings,  the 
following  documents  are  included  in 
the  refuge's  "openings  package"  for 
Regional  review  and  approval  from  the 
Washington  Office:  an  interim  hunting 
and  fishing  management  plan;  an 
environmental  action  memorandum  and 
categorical  exclusion  certification;  a 
Section  7  determination  pursuant  to  the 
Endangered  Species  Act,  that  these 
openings  will  have  no  effect,  or  are  not 
likely  to  have  an  adverse  effect,  on 
listed  species  or  critical  habitats;  a  letter 
of  concurrence  from  the  affected  State; 
interim  compatibility  determination; 


and  refuge-specific  regulations  to 
administer  the  hunting  and/or  fishing 
programs.  Upon  review  of  these 
documents,  the  Service,  acting  for  the 
Secretary,  has  determined  that  the 
opening  of  these  National  Wildlife 
Refuges  to  hunting  and  fishing  is 
compatible  with  the  principles  of  sound 
fish  and  wildlife  management  and 
otherwise  will  be  in  the  public  interest. 

The  following  refuges  propose  new 
hunting  and/or  fishing  openings:  Rocky 
Mountain  Arsenal  National  Wildlife 
Refuge,  Colorado;  Ten  Thousand  Islands 
National  Wildlife  Refuge,  Florida;  Black 
Bayou  Lake  National  Wildlife  Refuge. 
Louisiana;  Fort  Niobrara  National 
Wildlife  Refuge.  Nebraska;  and  Balcones 
Canyonlands  National  Wildlife  Refuge. 
Texas.  The  remaining  regidations 
represent  revisions  to  existing  refuge 
specific  regulations. 

In  accordance  with  the  NWRSAA  and 
the  RRA,  the  Service  has  determined 
that  these  openings  are  compatible  and 
consistent  with  the  primary  purposes 
for  which  the  refuge  was  established. 
The  Service  also  has  determined  that 
funds  are  available  to  administer  the 
program. 

Paperwork  Reduction  Act 

These  regulations  have  been 
examined  under  the  Paperwork 
Reduction  Act  of  1995  and  have  been 
found  to  contain  no  information 
collection  requirements. 

Economic  Effect 

Service  review  has  revealed  that  this 
rulemaking  will  increase  hunter  and 
fishermen  visitation  to  the  surrounding 
area  of  the  refuges  before,  during  or  after 
the  recreational  uses,  compared  to  the 
refuge  being  closed  to  these  recreational 
uses. 

These  refuges  generally  are  located 
away  from  large  metropolitan  areas. 
Businesses  in  the  area  of  the  refuges 
consist  primarily  of  small  family-owned 
stores,  restaurants,  gas  stations  and 
other  small  commercial  enterprises.  In 
addition,  there  are  several  small, 
commercial  recreational  fishing  and 
hunting  camps  and  marinas  in  the 
general  areas.  This  proposed  rule  would 
have  a  positive  effect  on  such  entities; 
however,  the  amount  of  revenue 
generated  is  not  large. 

Many  area  residents  enjoy  a  rural 
lifestyle  that  includes  frequent 
recreational  use  of  the  abundant  natural 
resources  of  the  area.  A  high  percentage 
of  the  households  enjoy  hunting, 
fishing,  and  boating  in  area  wetlands, 
rivers  and  lakes.  Refuge  lands  generally 
were  not  available  for  general  public  use 
prior  to  government  acquisition; 
however,  they  were  fished  and  hunted 


upon  by  friends  and  relatives  of  the 
landowners,  and  some  were  under 
commercial  hunting  and  fishing  leases. 
Many  nearby  residents  also  participate 
in  other  forms  of  non-consumptive 
outdoor  recreation,  such  as  biking, 
hiking,  camping,  birdwatching, 
canoeing,  and  other  outdoor  sports. 

Economic  impacts  of  refuge  fishing 
and  hunting  programs  on  local 
communities  are  calculated  from 
average  expenditures  in  the  "1995 
National  Survey  of  Fishing,  Hunting, 
and  Wildlife- Associated  Recreation".  In 
1995,  42  million  U.S.  residents  16  years 
old  and  older  hunted  and/or  fished. 
More  specifically,  37  million  fished  and 
14.5  million  hunted.  Those  who  both 
fished  and  hunted  account  for  the  9.5 
million  overage.  Nationwide 
expenditures  by  sportsmen  totaled  $42 
billion.  Trip-related  expenditures  for 
food,  lodging,  and  transportation  were 
$16  billion  or  37  percent  of  all  fishing 
and  hunting  expenditures;  equipment 
expenditures  amounted  to  $19  billion, 
or  46  percent  of  the  total;  other 
expenditures  such  as  those  for 
magazines,  membership  dues, 
contributions,  land  leasing,  owrnership, 
licenses,  stamps,  tags,  and  permits 
accounted  for  $6.9  billion,  or  16  percent 
of  all  expenditures.  Overall,  anglers 
spent  an  average  of  $41  per  day.  For 
each  day  of  hunting,  migratory  bird 
hunters  spent  an  average  of  $33,  upland 
game  hunters  an  average  of  $20,  and  big 
game  hunters  averaged  spending  $40. 

At  these  72  National  Wildlife  Refuges 
included  in  this  proposed  regulation, 
776,000  fishermen  are  estimated  to 
spend  $31.8  million  annually  in  pursuit 
of  their  sport,  while  approximately 
380,000  hunters  will  spend  $12.5 
million  annually  hunting  on  the  refuges. 
While  many  of  these  fishermen  and 
hunters  already  make  such  expenditures 
prior  to  the  refuge  opening,  some  of 
these  additional  expenditures  directly 
are  due  to  the  land  now  being  open  to 
the  general  public. 

This  rulemaking  will  have  a  small  but 
positive  impact  on  local  economies  by 
increasing  visitation  and  expenditures 
in  the  surrounding  area  of  the  refuges. 
The  Service  has  determined  that  this 
rulemaking  would  not  have  a  significant 
effect  on  a  substantial  number  of  small 
entities  in  the  area,  such  as  businesses, 
organizations  and  governmental 
jurisdictions,  under  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  601  et 
seq.).  This  rulemaking  was  not  subject 
to  Office  of  Management  and  Budget 
review  under  Executive  Order  12866. 

Unfunded  Mandates 

The  Service  has  determined  and 
certifies  pursuant  to  the  Unfunded 
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Mandates  Act,  2  U.S.C.  1502  et  seq.,  that 
this  rulemaking  will  not  impose  a  cost 
of  $100  million  or  more  in  any  given 
year  on  local  or  State  governments  or 
private  entities. 

Civil  Justice  Reform 

The  Department  has  determined  that 
these  proposed  regulations  meet  the 
applicable  standards  provided  in 
Sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Environmental  Considerations 

Compliance  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4332(C))  is  ensured 
when  hunting  and  sport  fishing  plans 
are  developed,  and  the  determinations 
required  by  NEPA  are  made  prior  to  the 
addition  of  refuges  to  the  lists  of  areas 
open  to  hunting  and  fishing  in  50  CFR 
part  32.  The  changes  in  himting  and 
fishing  herein  proposed  were  reviewed 
with  regard  to  Section  7  of  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  and  found  to  either 
have  no  affect  on  or  are  not  likely  to 
adversely  affect  listed  species  or  critical 
habitat.  The  amendment  of  refuge- 
specific  hunting  and  fishing  regulations 
are  subject  to  a  categorical  exclusion 
from  the  NEPA  process  if  they  do  not 
significantly  alter  the  existing  use  of  a 
particular  national  wildlife  refuge.  The 
Service  exclusion  found  at  516  DM  6, 
App.  1.4  B(5)  is  employed  here  as  these 
amendments  are  considered  "[mlinor 
changes  in  the  amounts  or  types  of 
public  use  on  FWS  or  State-managed 
lands,  in  accordance  with  regulations, 
management  plans,  and  procedures." 
These  refuge-specific  hunting  and 
fishing  regulations  simply  qualify  or 
otherwise  define  a  hunting  or  fishing 
activity,  for  purposes  of  resource 
management.  These  documents  are  on 
file  in  the  offices  of  the  Service  and  may 
be  viewed  by  contacting  the  primary 
author  noted  below.  Information 
regarding  hunting  and  fishing  permits 
and  the  conditio]^  that  apply  to 
individual  refuge  hunts,  sport  fishing 
activities,  and  maps  of  the  respective 
areas  are  retained  at  refuge  headquarters 
and  can  be  obtained  from  the  regional 
offices  of  the  U.S.  Fish  and  Wildlife 
Service  at  the  addresses  listed  below: 

Region  1 — California.  Hawaii,  Idaho, 
Nevada,  Oregon,  and  Washington. 
Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Eastside  Federal  Complex, 
Suite  1692,  911  N.E.  11th  Avenue, 
Portland,  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2 — Arizona,  New  Mexico, 
Oklahoma  and  Texas.  Assistant 
Regional  Director — Refuges  and 


Wildlife.  U.S.  Fish  and  Wildlife  Service. 
Box  1306.  Albuquerque.  New  Mexico 
87103;  Telephone  (505)  766-1829. 

Region  3 — Illinois.  Indiana,  Iowa, 
Michigan,  Minnesota.  Missouri.  Ohio 
and  Wisconsin.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service.  Federal 
Building.  Fort  Snelling,  Twin  Cities, 
Minnesota  55111;  Telephone  (612)  725- 
3507. 

Region  4 — Alabama,  Arkansas, 
Florida,  Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  Termessee, 
South  Carolina,  Puerto  Rico  and  the 
Virgin  Islands.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Room  324,  Atlanta.  Georgia 
30345;  Telephone  (404)  679-7152, 

Region  5 — Connecticut,  Delaware, 
District  of  Columbia,  Maine,  Maryland, 
Massachusetts,  New  Hampshire,  New 
Jersey,  New  York.  Pennsylvania,  Rhode 
Island,  Vermont,  Virginia  and  West 
Virginia.  Assistant  Regional  Director — 
Refuges  and  Wildlife,  U.S.  Fish  and 
Wildlife  Service,  300  Westgate  Center 
Drive,  Hadley,  Massachusetts  01035- 
9589;  Telephone  (413)  253-8550. 

Region  6 — Colorado,  Kansas, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah  and  Wyoming. 
Assistant  Regional  Director — Refuges 
and  Wildlife,  U.S.  Fish  and  Wildlife 
Service,  Box  25486,  Denver  Federal 
Center.  Denver.  Colorado  80225; 
Telephone  (303) 236-8145. 

Region  7 — Alaska.  Assistant  Regional 
Director — Refuges  and  Wildlife,  U.S. 
Fish  and  Wildlife  Service,  1011  E. 
Tudor  Rd.,  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3545. 

Primary  Author;  Stephen  R.  Vehrs, 
Division  of  Refuges,  U.S.  Fish  and 
Wildlife  Service.  Washington,  DC 
20240.  is  the  primary  author  of  this 
rulemaking  docimient. 

List  of  Subjects 

50  CFR  Part  25 

Administrative  practice  and 
procedure,  Concessions.  Reporting  and 
recordkeeping  requirements.  Safety, 
Wildlife  refuges. 

50  CFR  Part  32 

Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements,  Wildlife, 
Wildlife  refuges. 

For  the  reasons  set  forth  in  the 
preamble,  the  Service  proposes  to 
amend  Title  50,  Chapter  I,  subchapter  C 
of  the  Code  of  Federal  Regulations  as 
follows: 


PART  25— {AMENDED] 

1.  The  authority  citation  for  part  25  is 
revised  to  read  as  follows: 

Authority;  5  U.S.C.  301;  16  U.S.C.  460k, 
664,  668dd,  and  715i,  3901  et  seq.;  and  Pub. 
L.  102-402,  106  Stat.  1961. 

2.  Section  25.11  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  25. 1 1    Purpose  of  regulation*. 

(a)  The  regulations  in  this  subchapter 
govern  general  administration  of  units 
of  the  National  Wildlife  Refuge  System, 
public  notice  of  changes  in  U.S.  Fish 
and  Wildlife  Service  policy  regarding 
Refuge  System  units,  issuance  of 
permits  required  on  Refuge  System 
units  and  other  administrative  aspects 
involving  the  management  of  various 
units  of  the  National  Wildlife  Refuge 
System.  The  regulations  in  this 
subchapter  apply  to  areas  of  land  and 
water  held  by  the  United  States  in  fee 
title  and  to  property  interests  in  such 
land  and  water  in  less  than  fee, 
including  but  not  limited  to  easements. 
For  areas  held  in  less  than  fee.  the 
regulations  in  this  subchapter  apply 
only  to  the  extent  that  the  property 
interest  held  by  the  United  States  may 
be  affected.  The  regulations  in  this 
subchapter  also  shall  apply  to  and 
govern  those  areas  of  the  Rocky 
Mountain  Arsenal  over  which 
management  responsibility  has  been 
transferred  to  the  U.S.  Fish  and  Wildlife 
Service  pursuant  to  the  Rocky  Mountain 
Arsenal  Act  of  1992  (Pub.  L.  102-402, 
106  Stat.  1961).  prior  to  their 
establishment  as  a  refuge  and  inclusion 
in  the  National  Wildlife  Refuge  System. 


PART  32— [AMENDED] 

3.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k. 
664.  668dd,  and  7151. 

§  32.7    [Amended] 

4.  Section  32.7  is  amended  by 
removing  the  listing  of  "Kesterson 
National  Wildlife  Refuge"  from  the  State 
of  California;  by  adding  the  alphabetical 
listings  of  "Rocky  Mountain  Arsenal 
National  Wildlife  Refuge"  to  the  State  of 
Colorado.  "Ten  Thousand  Islands 
National  Wildlife  Refuge"  to  the  State  of 
Florida,  "Black  Bayou  Lake  National 
Wildlife  Refuge"  to  the  State  of 
Louisiana,  "Fort  Niobrara  National 
Wildlife  Refuge"  to  the  State  of 
Nebraska,  "Balcones  Canyonlands 
National  Wildlife  Refuge"  to  the  State  of 
Texas.  "Leopold  Wetland  Management 
District"  to  the  State  of  Wisconsin;  and 
by  revising  the  listing  of  "Wauby 
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National  Wildlife  Refuge"  under  the 
State  of  South  Dakota  to  read  "Waubay 
National  Wildlife  Refuge". 

5.  Section  32.20  Alabama  is  amended 
by  revising  paragraphs  B.  and  D.  of 
Eufaula  National  Wildlife  Refuge  to  read 
as  follows. 

§32.20    Alabama. 

•  •        •        «        • 

EUFAULA  NATIONAL  WILDLIFE  REFUGE 

•  •  •  •         • 

B.  Upland  Game  Hunting  Hunters  may 
hunt  rabbit  and  squirrel  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition:  Permits  are  required. 

•  *  •  *  • 

D.  Sport  Fishing.  Fishermen  may  fish,  frog 
and  trap  turtles  on  designated  areas  of  the 
refuge  subject  to  State  fishing  regulations  and 
the  following  conditions: 

1.  Fishing,  frogging  and  turtle 
trapping  open  year-round  in  all  waters 
contiguous  with  the  Walter  F.  George 
Reservoir.  Bank  fishing  permitted 
during  daylight  hours  only. 

2.  Fishing,  including  bow  fishing, 
permitted  in  impounded  refuge  waters 
from  March  1  through  October  31, 
during  daylight  hours. 

3.  Creel,  possession,  and  size  limit  for 
Walter  F.  George  Reservoir  apply  to  all 
impounded  refuge  waters. 

•  *         •         »         * 

6  Section  32.22  Arizona  is  amended 
by  revising  paragraphs  A. 4.,  A. 6..  A. 9. 
and  A. 13..  by  removing  paragraph  B.3., 
redesignating  paragraphs  B.4..  B.5.  and 
B. 6.  as  paragraphs  B. 3.,  B.4..  B.5. 
respectively,  and  revising  them,  by 
revising  paragraph  D.l.  and  removing 
paragraph  D.2.  of  Cibola  National 
Wildlife  Refuge  to  read  as  follows: 

$32.22    Arizona. 

•  •         •         •         • 

CIBOLA  NATIONAL  WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds.  *  *  * 

***** 

4.  Hunters  must  pay  a  hunt  fee  in  a  portion 
of  the  refuge  Consult  refuge  hunting  leaflet 
for  location. 

***** 

6.  Hunting  in  a  portion  of  farm  unit  2 
closes  at  12  p.m.  each  day.  Consult  refuge 
hunting  leaflet  for  location. 

***** 

9.  Waterfowl  hunting  requires  the  use  of 
decoys  on  farm  unit  2.  Daily  removal  of 
decoys  from  the  refuge  required. 

***** 

13.  The  Hart  Mine  Marsh  Area  opens  to 
hunting  only  between  10  a.m.  and  3  p.m. 
daily,  during  goose  season. 

B.  Upland  Game  Hunting.  *  *  * 

***** 

3.  Hunters  may  hunt  cottontail  rabbit  from 
September  1  through  the  last  day  of  the 
respective  State's  quail  season. 


4.  During  the  Arizona  waterfowl  season, 
hunters  may  not  hunt  quail  and  rabbit  in 
Farm  Unit  2  until  12  p.m.  each  day. 

5.  Hunters  may  not  hunt  within  50  yards 
of  any  road  or  levee. 
***** 

D.  Sport  Fishing.  *  *   * 
1.  Fishermen  may  fish  and  frog  in  Cibola 
Lake  only  from  March  15  throu^  Labor  Day. 

***** 

7.  Section  32.23  Arkansas  is  amended 
by  adding  paragraph  D.3.  of  Holla  Bend 
National  Wildlife  Refuge  to  read  as 
follows: 

§  32.23    Arkansas. 


HOLLA  BEND  NATIONAL  WILDLIFE 
REFUGE 

***** 

D.  Sport  Fishing.  *  "  * 

***** 

3.  Fishermen  may  bowfish  only  from 
August  1  through  August  31  subject  to  State 
bowfi^hing  regulations.  Only  bowfishing 
equipment  permitted.  Fishermen  may  not  use 
broad  heads,  field  points,  or  metal  arrows. 
***** 

8.  Section  32.24  California  is 
amended  by  removing  Kesterson 
National  Wildlife  Refuge;  by  revising 
paragraphs  A.I..  A.2.,  A.3.,  A.4.,  and  by 
adding  paragraphs  A.6.,  A. 7.  and  A. 8.  of 
San  Luis  National  Wildlife  Refuge  to 
read  as  follows: 

$32.24    California. 

***** 

SAN  LUIS  NATIONAL  WILDLIFE  REFUGE 
A.  Hunting  of  Migratory  Game  Birds.  '   *  * 

1.  Hunters  may  use  only  portable  blinds 
and  temporary  blinds  constructed  of  natural 
materials  in  the  free-roam  hunting  area. 

2.  Hunters  must  remove  ail  p>ortable  blinds, 
decoys,  and  other  personal  equipment  frtim 
the  refuge  following  each  day's  hunt. 

3.  Hunters  may  8nip)e  hunt  only  within  the 
free-roam  portion  of  the  San  Luis  unit's 
waterfowl  hunting  area.  Snipe  hunters  may 
only  possess  and  use  nontoxic  shot. 

4.  In  areas  where  the  refuge  limits  hunter 
numbers  through  a  daily  permit  process, 
hunters  may  not  possess  more  than  25  shells 
while  ia  the  field. 

•         *         •         •         • 

6.  Hunters  may  not  transport  loaded 
firearms.  This  includes  walking  or  bicycling 
between  parking  areas  and  spaced  blind 
areas,  or  while  traveling  in  a  boat  under 
power. 

7.  Refuge  restricts  hunters,  in  the  spaced 
blind  area,  to  their  original  assigned  blind 
except  when  they  are  placing  decoys, 
traveling  to  and  from  the  parking  area, 
retrieving  downed  birds,  or  when  shooting  to 
retrieve  crippled  birds. 

8.  Access  to  Salt  Slough  Unit  free-roam 
hunting  area  is  by  boat  only  with  a  maximum 
speed  limit  of  5  mph.  Prohibited  boats 
include  air-thrust  and/or  inboard  water- 
thrust  types. 


9.  Section  32.25  Colorado  is  amended  by 
removing  and  reserving  the  text  of  paragraph 
D.  of  Alamosa  National  Wildlife  Refuge;  by 
revising  peu^graph  D  of  Arapaho  National 
Wildlife  Refuge;  by  revising  paragraphs  A., 
B.C..  and  D.  of  Browns  Park  National 
Wildlife  Refuge;  by  adding  the  alphabetical 
listing  of  Rocky  Mountain  Arsenal  National 
Wildlife  Refuge  to  read  as  follows: 

$32.25    Colorado. 

***** 

ALAMOSA  NATIONAL  WILDLIFE  REFUGE 

***** 

D.  Sport  Fishing.  [Reserved] 

ARAPAHO  NATIONAL  WILDLIFE  REFUGE 
***** 

D.  Sport  Fishing.  Fishermen  may  fish  in 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishermen  may  not  fish  between  June  1 
and  July  31  each  year. 

2.  Fishermen  may  fish  only  during  daylight 
hours. 

BROWNS  PARK  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  geese,  ducks,  coots,  and 
mourning  doves  only  in  designated  areas  of 
the  refuge. 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  cottontail  rabbits  only  in  designated 
areas  of  the  refuge. 

C.  fljg  Game  Hunting.  Hunters  may  hunt 
mule  deer  and  elk  only  in  designated  areas 
of  the  refuge. 

D.  Sf>ort  Fishing.  Fishermen  may  fish  only 
in  designated  areas  of  the  refuge. 
***** 

ROCK  MOUNTAIN  ARSENAL  NATIONAL 
WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved] 

D.  Sport  Fishing.  Fishermen  may  fish  only 
in  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Refuge  fishing  permit  required. 

2.  Fishing  permitted  only  from  sunrise  to 
sunset  from  April  15  through  October  15 
annually. 

3.  Catch  and  release  only  fishing. 

4.  Additional  refuge  regulations  listed  in 
refuge  fishing  regulation*  leaflet  and  fishing 
permits. 

10.  Section  32.28  Florida  is  amended 
by  revising  the  introductory  text  of 
paragraph  D.  and  adding  paragraph 
D.3. of  Cedar  Keys  National  Wildlife;  by 
revising  paragraph  D.  of  J.N.  "Ding" 
Darling  National  Wildlife  Refuge;  by 
revising  paragraph  D.  of  Lower 
Suwaimee  National  Wildlife  Refuge;  by 
revising  paragraph  A.  of  St.  Marks 
National  Wildlife  Refuge;  and  by  adding 
the  alphabetical  listing  of  Ten  Thousand 
Islands  National  Wildlife  Refuge  to  read 
as  follows; 

§32.28    Florida. 
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CEDAR  KEYS  NATIONAL  WILDUFE 
REFUGE 

***** 

D.  Sport  Fishing.  Fishermen  may  fish  in 
salt  water  year  round  in  accordance  with 
State  regulations  subject  to  the  following 
condition: 

***** 

3.  A  300  foot  buffer  zone  beginning  at 
mean  high  tide  line  and  extending  into  the 
waters  arcund  Seahorse  Key  closed  to  all 
public  entry  from  March  1  through  June  30. 


J.  N.  "DING"  DARLING  NATIONAL 
WILDLIFE  REFUGE 

»         *  »         •         * 

D.  Sport  Fishing.  Fishermen  may  fish  and 
crab  on  designated  areas  of  the  refrtge  subject 
to  the  following  conditions: 

1.  Fishing  permitted  in  refuge  waters 
except  inereas  designated  as  "closed  to 
public  entry,"  and  the  Mangrove  Head  Pond, 
Tower  Pond,  and  Tarpon  Bay  Slough  at  the 
Bailey  Tract. 

2.  Crabbing  permitted  in  refuge  waters 
except  in  areas  designated  as  "closed  to 
public  entry." 

3.  Fishermen  may  not  take  horseshoe  crabs, 
stone  crabs,  or  spider  crabs. 

4.  Fishermen  may  not  take  blue  crabs  for 
commercial  purposes. 

5.  Sport  fishermen  may  take  blue  crabs 
along  the  Wildlife  Drive  only  with  the  use  of 
dip  nets.  Fishermen  may  not  use  lines,  traps, 
or  bait  on  or  within  150  feet  of  the  Wildlife 
Drive. 

6.  Fishermen  may  use  baited  lines  and 
traps  within  refuge  waters  if  such  devises  are 
continuously  attended/monitored  and 
removed  at  the  end  of  each  day.  Attended/ 
monitored  means  that  all  devices  used  in  the 
capture  of  blue  crabs  must  be  within  the 
immediate  view  of  the  sport  crabber. 

7.  Daily  limit  of  blue  crabs  is  20  per  pterson 
of  which  no  more  that  10  shall  be  females. 


LOWER  SUWANNEE  NATIONAL  WILDLIFE 
REFUGE 

***** 

D.  Sport  Fishing.  Fishermen  may  fish  in 
accordance  with  State  regulations  subject  to 
the  following  conditions; 

1 .  Fishermen  may  take  game  and  nongame 
fish  only  with  pole  and  line  or  rod  and  reel. 

2.  Fishermen  may  not  take  turtles  and 
frogs. 

3.  Fishermen  may  not  use  boats  in  refuge 
ponds.  Boats  may  not  be  left  on  the  refuge 
overnight. 
***** 

ST.  MARKS  NATIONAL  WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks  and  coots  in 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  required. 

***** 

TEN  THOUSAND  ISLANDS  NATIONAL 
WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks  and  coots  in 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  required. 


B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Gome  Hunting.  [Reserved] 

D.  Sport  Fiahing.  [Reserved] 

11.  Section  32.29  Georgia  is  amended 
by  revising  paragraph  D.l.  of  Blackbeard 
Island  National  Wildlife  Refuge;  by 
revising  paragraphs  D.l.  and  D.3.  of 
Harris  Neck  National  Wildlife  Refuge; 
and  by  revising  paragraph  C.  of 
Piedmont  National  Wildlife  Refuge  to 
read  as  follows: 

$32.29    Georgia. 

***** 

BLACKBEARD  ISLAND  NATIONAL 
WILDLIFE  REFUGE 

***** 

D.  Sport  Fishing.  *   *   * 

1 .  Fishermen  may  fish  in  freshwater  year- 
round  from  sunrise  to  sunset,  except  during 
managed  deer  himts. 

***** 

HARRIS  NECK  NATIONAL  WILDLIFE 

REFUGE 

*  •  *         *         • 

D.  Sport  Fishing.  *   *   * 

1.  Fishermen  may  fish  in  freshwater  year- 
round  from  sunrise  to  sunset,  except  during 
managed  deer  hunts. 

***** 

3.  Fishermen  may  use  the  Barbour  River 
public  boat  ramp  as  public  access  year-round 
from  4:00  a.m.  to  12:00  p.m.(midnight].  daily. 
However,  fishermen  may  not  use  the  Barbour 
River  public  boat  ramp  as  access  from  12:00 
p.m.(midnight)  to  4:00  a.m..  daily. 
***** 

PIEDMONT  NATIONAL  WILDLIFE  REFUGE 

***** 

C.  Big  Game  Hunting.  Hiuiters  may  hunt 
white-tailed  deer  and  turkey  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Permits  required. 

***** 

12.  Section  32.30  Hawaii  is  amended 
by  revising  paragraph  C.  of  Hakalau 
Forest  National  Wildlife  Refuge  to  read 
as  follows: 

§32.30    HawaiL 


HAKALAU  FOREST  NATIONAL  WILDLIFE 
REFUGE 

*       .  *  *         *         * 

C.  Big  Game  Hunting.  Hunters  may  hunt 
feral  pigs  and  feral  cattle  on  designated  areas 
of  the  refuge  subject  to  the  following 
condition: 

1.  Hunters  must  have  reservations  or 
permits  to  access  the  refuge  from  Keanakolu 
Road. 
***** 

13.  Section  32.32  Illinois  is  amended 
by  revising  paragraphs  A.  and  B..  by 
revising  the  introductory  text  of 
paragraph  C,  by  revising  paragraph  C.  3, 
by  adding  paragraph  C.5..  by  revising 
the  introductory  text  of  paragraph  D. 
and  paragraphs  D.l.,  D.2.,  D.3.,  D.4.  and 


D.5.  of  Crab  Orchard  National  WildUfe 
Refuge:  by  revising  paragraphs  A.I.. 
A. 2..  A. 3.  and  the  introductory  text  of 
paragraph  B.  of  Cypress  Creek  National 
Wildlife  Refuge;  by  adding  paragraphs 
A.I..  A. 2..  C.I.,  and  D.4.  of  Emiquon 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.32    Illinois. 


CRAB  ORCHARD  NATIONAL  WILDLIFE 
REFUGE 

***** 

A.  Hunting  of  Migratory  Birds.  Hunters 
may  hunt  waterfowl  on  designated  areas  of 
the  refuge  in  accordance  with  posted 
regulations  and  subject  to  the  following 
conditions. 

1.  Hunters  may  hunt  waterfowl,  by  daily 
permit  drawing,  on  the  controlled  areas  of 
Grassy  Point.  Carterville,  and  Greenbriar  land 
areas,  plus  Orchard.  Sawmill.  Turkey,  and 
Grassy  islands,  bom  one-half  hour  before 
sunrise  to  posted  closing  times  each  day 
during  the  goose  season.  Hunters  may  hunt 
waterfowl  in  these  areas,  including  the  lake 
shoreline,  only  from  existing  refuge  blinds 
during  the  goose  season. 

2.  Waterfowl  hunters  outside  the 
controlled  goose  hunting  areas  may  use  only 
pK)rtable  or  tempKirary  blinds.  Blinds  must  be 
a  minimum  of  200  yards  apart  and  removed 
or  dismantled  at  the  end  of  each  day's  hunt. 

3.  Goose  hunters  outside  the  controlled 
goose  hunting  area  on  Crab  Orchard  Lake 
must  hunt  from  a  blind  that  is  on  shore  or 
anchored  a  minimum  of  200  yards  away  from 
any  shoreline. 

4.  Hunters  may  possess  and  use  only 
nontoxic  shot  while  hunting  migratory  game 
bird  sf)ecies. 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  upland  game  on  designated  areas  of  the 
refuge  in  accordance  with  posted  regulations 
and  subject  to  the  following  conditions: 

1.  Upland  game  hunting  prohibited  in  the 
controlled  goose  hunting  areas  during  the 
goose  hunting  season,  except  furbearer 
hunting  permitted  from  sunset  to  sunrise. 

2.  Hunters  may  not  use  rifles  or  handguns 
with  ammunition  larger  than  .22  caliber  rim 
fire,  except  they  may  use  black  powder 
firearms  up  to  and  including  .40  caliber. 

3.  Hunters  may  possess  and  use  only 
nontoxic  shot  while  hunting  all  permitted 
species  except  wild  turkey  Hunters  may 
ptossess  and  use  lead  shot  for  hunting  wild 
turkey. 

C.  Big  Game  Hunting.  Hunters  may  hunt 
white-tailed  deer  on  designated  areas  of  the 
refuge  in  accordance  with  posted  regulations 
and  subject  to  the  following  conditions: 
***** 

3.  Hunters  may  not  hunt  deer  in  the 
controlled  goose  hunting  areas  during  the 
goose  hunting  season. 
•  •  *  *         • 

5.  Permitted  hunters  may  use  center  fire 
ammunition  for  handgun  deer  hunting 
during  the  handgun  deer  season. 

D.  Sport  Fishing.  Fishermen  may  fish  on 
designated  areas  of  the  refuge  in  accordance 
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with  posted  regulations  and  subject  to  the 
following  conditions: 

1  Crab  Orchard  Lake— west  of  Wolf  Creek 
Road — Fishermen  may  fish  from  boats  all 
year.  Fishermen  must  remove  trot-lines/jugs 
&x)m  sunrise  until  sunset  from  Memorial  Day 
through  Labor  Day;  east  of  Wolf  Creek 
Road — fishermen  may  fish  from  boats  March 
15  through  September  30.  Fishermen  may 
fish  all  year  at  the  Wolf  Creek  and  Route  148 
causeway  areas.  Fishermen  must  check  and 
remove  fish  from  all  jugs  and  trot  lines  daily. 
It  is  illegal  to  use  stakes  to  anchor  any  trot- 
lines;  they  must  be  tagged  with  angler's  name 
and  address.  Fishermen  may  use  all 
noncommercial  fishing  methods  except  they 
may  not  use  underwater  breathing  apparatus. 
Fishermen  may  not  use  jugs  or  trot-lines  with 
any  flotation  device  that  has  previously 
contained  any  petroleum-based  materials  or 
toxic  substances  Fishermen  must  attach  a 
buoyed  device  that  is  visible  on  the  water's 
surface  to  all  trot-lines. 

2.  A^l.  Bluegill.  Blue  Heron.  Managers. 
Honkers,  and  Visitors  Ponds:  Fishermen  may 
fish  only  from  suiu'ise  to  sunset  March  15 
through  September  30.  Fishermen  may  not 
use  boats  or  flotation  devices. 

3  Fishermen  may  not  submerge  any  pole 
or  similar  object  to  take  or  locate  any  fish. 

4  Organizers  of  all  fishing  events  must 
possess  a  refuge-issued  permit. 

5.  Fishermen  may  not  fish  within  250 
yards  of  an  occupied  waterfowl  hunting 
blind. 


CYPRESS  CREEK  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds*  *  * 

1.  Site  specific  regulations  apply  to  dove 
hunting  on  sunflower  fields. 

2.  Duck  hunters  may  not  hunt  on  the 
Bellrose  Waterfowl  Reserve. 

3  Only  goose  hunters  allowed  in  Bellrose 
Waterfowl  Reserve  following  the  closure  of 
the  regular  duck  hunting  season.  Special  site 
regulations  apply. 
***** 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  bob-white  quail,  rabbit,  squirrel, 
raccoon,  opossum,  coyote,  red  fox,  grey  fox 
and  turkey  (spring]  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 
***** 

EMIQUON  NATIONAL  WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds.'  *   * 

1.  Only  temporary  structures  or  blinds 
constructed  of  native  materials  are  permitted. 

2.  Hunters  must  remove  boats,  decoys,  and 
portable  blinds  at  the  end  of  each  day's  hunt. 
***** 

C.  Big  Game  Hunting.  *  *  • 

1.  Hunters  must  remove  hunting  stands  at 
the  end  of  each  day's  hunt. 

D.  Sport  Fishing.  *  *  * 

•      .,  *  *         *  * 

4.  Fishermen  may  not  sptortfish  in  areas 
open  to  hunting  during  hunting  seasons. 

***** 

14.  Section  32.35  Kansas  is  amended 
by  removing  paragraph  C.2.,  and  by 
revising  paragraph  D.  of  Flint  Hills 
National  Wildlife  Refuge;  by  revising 


paragraph  D.,  of  Kirwin  National 
Wildlife  Refuge;  and  by  revising 
paragraph  D.  Of  Quivira  National 
Wildlife  Refuge  to  read  as  follows: 


§32.35    Kansas. 

***** 

FLINT  HILLS  NATIONAL  WILDLIFE 
REFUGE 

***** 

D.  Sport  Fishing.  Fishermen  may  sportfish 
on  designated  portions  of  the  refuge  subject 
to  State  regulations  and  any  refuge  specific 
regulations  as  listed  in  the  refuge  brochure. 

KIRWIN  NATIONAL  WILDLIFE  REFUGE 

***** 

D.  Sport  Fishing.  Fishermen  may  sportfish 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Fishennen  may  fish  in  accordance  with 
the  Kirwin  National  Wildlife  Refuge  Visitor's 
Map  and  Guide. 

2.  Fishermen  may  not  use  motorized 
vehicles  on  the  ice. 

QUIVIRA  NATIONAL  WILDLIFE  REFUGE 

*         *         •         •         • 

D.  Sport  Fishing.  Fishermen  may  sportfish 
on  designated  portions  of  the  refuge  subject 
to  State  regulations  and  any  refuge  specific 
regulations  as  listed  in  the  refuge  brochure. 

15.  Section  32.37  Louisiana  is 
amended  by  adding  the  alphabetical 
listing  of  Black  Bayou  Lake  National 
Wildlife  Refuge:  by  revising  paragraph 
D.3.,  of  Catahoula  National  Wildlife 
Refuge;  by  revising  paragraphs  A.,  B., 
and  C.  of  D'Arbonne  National  Wildlife 
Refuge;  and  by  revising  paragraphs  A., 
B.,  and  C.  of  Upper  Ouachita  National 
Wildlife  Refuge  to  read  as  follows: 

§  32.37    Louisiana. 

***** 

BLACK  BAYOU  LAKE  NATIONAL 
WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  (Reserved) 

D.  Sport  Fishing.  Fishermen  may  fish  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Fishermen  may  fish  from  sumise  to 
sunset. 

2.  Fishermen  may  not  leave  boats  or  other 
p)ersonal  equipment  on  the  refuge  overnight. 
Fishennen  may  launch  boats  only  at 
designated  sites.  Fishermen  may  not  use  boat 
motors  greater  that  50  horsepower. 

3.  Fishermen  may  not  use  trotlines,  limb 
lines,  yo-yos,  traps  or  nets. 

4.  Fishermen  may  not  take  frogs,  turtles 
and  moUusks. 


CATAHOULA  NATIONAL  WILDLIFE 
REFUGE 

***** 

D.  Sport  Fishing.  '  '  * 

***** 


3.  Cowpen  Bayou  and  the  HWY  28  borrow 
pits  open  to  fishing  all  year. 
***** 

D'ARBONNE  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  coots,  and 
woodcock  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
required. 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  quail,  squirrel,  rabbit,  raccoon  and 
opossum  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
required. 

C.  Big  Game  Hunting.  Hunters  may  hunt 
white-tailed  deer  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  required. 
***** 

UPPER  OUACHITA  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  coots,  and 
woodcock  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
required. 
***** 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  quail,  squirrel,  rabbit,  raccoon  and 
opossum  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
required. 
***** 

C.  Big  Game  Hunting.  Hunters  may  hunt 
white-tailed  deer  on  designated  areets  of  the 
refuge  subject  to  the  following  condition: 
Permits  required. 

•  •  •  *  • 

16.  Section  32.42  Minnesota  is 
amended  by  revising  paragraphs  A.,  B., 
and  adding  paragraph  C.4.  of  Minnesota 
Valley  National  Wildlife  Refuge;  by 
revising  paragraphs  A.,  B.,  C,  and  D.  of 
Morris  Wetland  Management  District; 
by  removing  paragraph  C.3.  and 
redesignating  paragraphs  C.4.  and  C.5. 
as  paragraphs  C.3.  and  C.4., 
respectively,  of  Rydell  National  Wildlife 
Refuge  to  read  as  follows: 

§32.42    Minnesota. 


MINNESOTA  VALLEY  NATIONAL 
WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  geese,  ducks,  and  coots  on 
designated  areas  of  the  refuge.  Permits  are 
required  for  special  hunts. 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  upland  game,  except  for  furbearers  and 
crows,  on  designated  areas  of  the  refuge 
consistent  with  state  regulations,  subject  to 
the  following  conditions: 

1.  Hunters  may  only  use  shotguns  and 
bows  and  arrows  in  designated  areas. 

2.  Hunters  may  only  use  or  piossess  non- 
toxic shot. 

C.  Big  Game  Hunting.  •   *  • 
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4.  Hunters  may  not  use  or  possess  single 
shot  projectiles  (shotgun  slugs,  or  bullets)  on 
the  Soberg  Waterfowl  Production  Area. 

***** 

MORRIS  WETLAND  MANAGEMENT 
DISTRICT 

A.  Hunting  of  Migratory  Game  Birds. 
Hunting  of  migratory  game  birds  is  permitted 
throughout  the  district  subject  to  the 
following  condition: 

1.  Hunters  may  not  hunt  on  designated 
portions  of  the  Edwards-Long  Lake 
Waterfowl  Production  Area  in  Stevens 
County. 

B.  Upland  Game  Hunting.  Upland  game 
hunting  is  permitted  throughout  the  district 
subject  to  the  following  condition: 

1.  Hunters  may  not  hunt  on  designated 
portions  of  the  Edwards-Long  Lake 
Waterfowl  Production  Area  in  Stevens 
County. 

C.  Big  Game  Hunting.  Big  game  himting  is 
permitted  throughout  the  district  subject  to 
the  following  condition: 

1.  HUnters  may  not  hunt  on  designated 
portions  of  the  Edwards-Long  Lake 
Waterfowl  Production  Area  in  Stevens 
County. 

D.  Sport  Fishing.  Sport  fishing  is  permitted 
throughout  the  district  subject  to  the 
following  condition: 

1.  Fishermen  may  not  fish  on  designated 
portions  of  the  Edwards-Long  Lake 
Waterfowl  Production  Area  in  Stevens 
County. 
***** 

R"YDELL  NATIONAL  WILDLIFE  REFUGE 

***** 

C.  Big  Game  Hunting.  *  •  • 

***** 

3.  Hunters  may  not  construct  or  use 
permanent  blinds,  permanent  platforms,  or 
permanent  ladders.  Hunters  may  use  portable 
stands,  but  must  remove  them  from  the 
refuge  at  the  end  of  each  day's  hunt. 

4.  Hunters  who  harvest  deer  in  the  Special 
Permit  Area  must  take  their  deer  to  the  refuge 
check  station. 


17.  Section  32.43  Mississippi  is 
amended  by  revising  paragraphs  A.,  B., 
C,  and  D.,  of  Noxubee  National  Wildlife 
Refuge;  by  revising  paragraph  A.  of  St. 
Catherine  Creek  National  Wildlife 
Refuge;  by  revising  paragraphs  A.,  B., 
and  C.  of  Tallahatchie  National  Wildlife 
Refuge;  and  by  revising  paragraph  A.  of 
Yazoo  National  Wildlife  Refuge  to  read 
as  follows: 

§32.43    MissiSSippL 

***** 

NOXUBEE  NATIONAL  WILDUFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  waterfowl,  coots,  and 
woodcock  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
required. 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  quail,  squirrel,  rabbit,  beaver,  raccoon 
and  opossum  on  designated  areas  of  the 


refuge  subject  to  the  following  condition: 
Permits  required. 

C.  Big  Game  Hunting.  Hunters  may  hunt 
white-tailed  deer  and  turkey  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Permits  required. 

D.  Sport  Fishing.  Fishennen  may  fish  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  required. 
***** 

ST.  CATHERINE  CREEK  NA'HONAL 
WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  geese  and  coots  on 
designated  areas  of  the  refuge  subject  to  the 
following  condition:  Permits  required. 

***** 

TALLAHATCHIE  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Himters  may  hunt  mourning  doves, 
migratory  waterfowl,  coots,  snipe  and 
woodcock  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
required. 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  quail,  squirrel,  rabbit,  beaver,  raccoon 
and  opossum  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  required. 

C.  Big  Game  Hunting.  Hunters  may  hunt 
deer  and  turkey  on  designated  areas  of  the 
refuge  subject  to  the  following  condition: 
Permits  required. 

*  *  •         «         • 

YAZOO  NATIONAL  WILDUFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  mourning  doves  and 
waterfowl  on  designated  areas  of  the  refuge 
subject  to  the  following  condition:  Permits 
required. 
***** 

18.  Section  32.45  Montana  is 
amended  by  revising  paragraphs  A..  B., 
and  D.,  of  Charles  M.  Russell  National 
Wildlife  Refuge;  by  revising  paragraph 
B.  of  Hailstone  National  Wildlife 
Refuge;  by  removing  and  reserving  the 
text  of  paragraphs  A.,  B.,  and  C.  of 
Halfbreed  Lake  National  Wildlife 
Refuge:  by  revising  paragraph  C.  of  Lake 
Mason  Nationa)  Wildlife  Refuge;  by 
revising  paragraph  D.  of  Swan  River 
National  Wildlife  Refuge;  by  revising 
paragraph  B.  of  UL  Bend  National 
Wildlife  Refuge;  and  by  revising 
paragraph  D.  of  War  Horse  National 
Wildlife  Refuge  to  read  as  follows; 

§32.45    Montana. 


CHARLES  M.  RUSSELL  NATIONAL 
V^LDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Refuge  open  to  hunting  of  migratory  game 
birds  in  accordance  with  state  law. 

B.  Upland  Game  Hunting.  Hunting  of 
upland  game  birds,  turkey  and  coyote  is 
permitted  on  designated  areas  of  the  refuge 
subject  to  the  following  condition: 


1.  Coyote  hunting  allowed  fivm  the  first 
day  of  antelope  rifle  season  through  March  1 
annually 
***** 

D.  Sport  fishing.  Refuge  open  to  sport 
fishing  in  accordance  with  state  law,  and  as 
specifically  designated  in  refuge 
publications. 


HAILSTONE  NATIONAL  WILDLIFE 
REFUGE 

***** 

B.  Upland  Game  Hunting  Hunters  may 
hunt  upland  game  birds  on  designated  areas 
of  the  refuge  subject  to  the  following 
conditions: 

1.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 
***** 

HALFBREED  LAKE  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  [Reserved) 

C.  Big  Game  Hunting.  (Reserved) 
***** 

LAKE  MASON  NATIONAL  WILDLIFE 
REFUGE 

***** 

C  Big  Game  Hunting.  Refuge  ojien  to  big 
game  hunting  in  accordance  with  state  law. 
***** 

SWAN  RTVER  NATIONAL  WILDLIFE 
REFUGE 

***** 

D.  Sport  Fishing.  Refuge  open  to  sport 
fishing  in  accordance  with  state  law,  and  as 
specifically  designated  in  refuge 
publicaUons. 

UL  BEND  NATIONAL  WILDLIFE  REFUGE 

***** 

B.  Upland  Game  Hunting.  Refuge  is  opien 
to  upland  game  hunting  in  accordance  with 
state  laws,  regulations  and  the  following 
condition: 

1.  Coyote  hunting  allowed  from  the  first 
day  of  antelope  rifle  season  through  March  1 
armually. 
***** 

WAR  HORSE  NATIONAL  WILDLIFE 

REFUGE 


D.  Sport  Fishing.  Refuge  open  to  sport  fishing 
in  accordance  with  state  law,  and  as 
specifically  designated  in  refuge 
publications. 

19.  Section  32.46  Nebraska  is 
amended  by  revising  paragraph  C.  of 
Crescent  Lake  National  Wildlife  Refuge; 
by  adding  alphabetically  Fort  Niobrara 
National  Wildlife  Refuge;  by  revising 
paragraph  D.  of  Valentine  National 
Wildlife  Refuge  to  read  as  follows: 

§32.46    Nebraska. 
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CRESCENT  LAKE  NATIONAL  WILDUFE 
REFUGE 

***** 

C.  Big  Game  Hunting.  Hunters  may  hunt 
white-tailed  deer  and  mule  deer  on 
designated  areas  of  the  refuge  pursuant  to 
State  law. 
»         *         *         •         * 

FORT  NIOBRARA  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  (Reservedl 

C.  Big  Game  Hunting.  [Reserved) 

D  Sport  Fishing.  Fishermen  may  fish  on 
designated  portions  of  the  refuge  subject  to 
state  regulations  and  any  specific  regulations 
as  listed  in  refuge  publications. 

VALENTINE  NATIONAL  WILDLIFE 
REFUGE 

*         •         *         •         • 

D.  Sport  Fishing.  Fishermen  may  fish  on 
designated  portions  of  the  refuge  subject  to 
state  regulations  and  any  specific  regulations 
as  listed  in  refuge  publications. 

20.  Section  32.47  Nevada  is  amended 
by  revising  paragraphs  D.I.,  D.2.,  and 
removing  paragraph  D.3..  of  Sheldon 
National  Wildlife  Refuge  to  read  as 
follows: 


§  32.47    Nevada. 


SHELDON  NATIONAL  WILDLIFE  REFUGE 

***** 

D.  Sport  Fishing.  •  •  • 

1.  Fishermen  may -only  bank  fish,  fish  by 
wading,  use  nonmotorized  boats.  Ooat  tubes 
and  similar  floatation  devices  in  Big  Springs 
Reservoir,  Dufurrena  Ponds,  and  Catnip 
Reservoir.  Fishermen  may  not  fish  from 
motorized  boats. 

2.  Only  individuals  12  years  of  age  or 
under,  or  65  years  of  age  or  older,  or 
individuals  who  are  disabled  are  permitted  to 
fish  in  McGee  Pond. 
***** 

21.  Section  32.49  New  fersey  is 
amended  by  revising  paragraphs  A.,  C, 
and  D.  of  Wallkill  River  National 
Wildlife  Refuge  to  read  as  follows: 

§  32.49    ^4ew  Jersey. 


WALLKILL  RIVER  NATIONAL  WILDLIFE 

REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  must  sign  and  be  in  possession 
of  refuge  hunting  permits  at  all  times  while 
hunting  on  the  refuge. 

2.  Refuge  hunting  regulations,  as  listed  in 
the  hunting  leaflet  for  Wallkill  River  National 
Wildlife  Refuge,  will  be  in  effect. 

3.  Shotgun  hunters  may  use  or  possess 
only  nontoxic  shot  while  hunting  migratory 
game  birds. 


C.  Big  Game  Hunting.  Hunters  may  hunt 
white-tailed  deer  and  wild  turkeys  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1.  Hunters  must  sign  and  be  in  possession 
of  refuge  hunting  permits  at  all  times  while 
hunting  on  the  refuge. 

2.  Refuge  hunting  regulations,  as  listed  in 
the  hunting  leaflet  for  Wallkill  River  National 
Wildlife  Refuge,  will  be  in  effect. 

D.  Sport  Fishing.  Fishermen  may  sportfish 
on  designated  areas  of  the  refuge  subject  to 
the  following  conditions: 

1.  Fishermen  may  fish  from  canoes  or 
cartop  boats  on  the  Wallkill  River. 

2.  Anglers  must  park  in  designated  parking 
areas  if  accessing  the  Wallkill  River  through 
refuge  land. 

3.  Fishermen  may  not  take  frogs  and/or 
turtles. 

4.  Fishermen  may  not  fish  at  night. 

22.  Section  32.55  Oklahoma  is 
amended  by  revising  paragraph  B.  of 
Deep  Fork  National  Wildlife  Refuge;  by 
revising  paragraphs  A.,  B.,  and  C.  of 
Little  River  National  Wildlife  Refuge;  by 
removing  paragraph  B.3.  of  Optima 
National  Wildlife  Refuge;  by  revising 
the  introductory  text  of  paragraph  B.,  by 
adding  paragraph  B.4.,  by  removing 
paragraphs  C.3.  and  C.4.,  and 
redesignating  paragraph  C.5.  as 
paragraph  C.3.  of  Tishomingo  National 
Wildlife  Refuge;  by  removing  paragraph 
B.2.,  by  revising  paragraph  D.l.  of 
Washita  National  Wildlife  Refuge;  and 
by  revising  paragraph  D.4.  of  Wichita 
Mountains  National  Wildlife  Refuge  to 
read  as  follows: 

§32.55    Oklahoma. 


DEEP  FORK  NATIONAL  WILDLIFE  REFUGE 
»         •         •         *         * 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  rabbits  and  squirrels  on  portions  of  the 
refuge  in  accordance  with  state  hunting 
regulations  subject  to  the  following 
exceptions  and  conditions: 

1.  Hunters  may  hunt  squirrels  on  portions 
of  Deep  Fork  National  Wildlife  Refuge  during 
the  state  season  except  it  is  closed  during  the 
first  half  of  archery  deer  season. 

2.  Hunters  may  hunt  rabbits  on  portions  of 
Deep  Fork  National  Wildlife  Refuge  during 
the  state  season  except  it  is  closed  fix)m  the 
beginning  of  the  archery  deer  season  until 
after  rifle  deer  season. 

3.  Hunters  may  only  use  shotgims  with 
non-toxic  shot. 

4.  The  refuge  leaflet  designates  all  hunting 
and  parking  areas. 
***** 

LITTLE  RIVER  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  waterfowl  [ducks]  in  Units 
2  and  4  of  the  refuge  subject  to  the  following 
conditions: 

1.  The  season  will  open  not  earlier  than 
November  15  and  close  not  later  than 
December  20  each  year. 


2.  Prohibited  off-road  vehicle  use. 

3.  Hunters  may  not  build  permanent 
blinds. 

4.  Hunters  may  hunt  only  from  one-half 
hour  before  sunrise  until  noon  each  day. 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  squirrel,  rabbit,  turkey  and  raccoon  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1 .  Turkey  hunters  must  obtain  permits  and 
pay  fees. 

2.  Prohibited  off-road  vehicle  use. 

3.  Hunters  may  hunt  raccoons  only  from 
October  1  through  December  20  annually. 

4.  Shotgun  hunters  may  not  possess  or  use 
lead  shot. 

C.  Big  Game  Hunting.  Hunters  may  hunt 
deer  on  designated  portions  of  the  refuge 
subject  to  the  following  conditions: 

1.  Hunters  must  obtain  permits  and  pay 
fees. 

2.  Prohibited  ofT-road  vehicle  use. 


TISHOMINGO  NATIONAL  WILDLIFE  • 
REFUGE 

***** 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  quail,  squirrel,  turkey  and  rabbits  on  the 
Tishomingo  Wildlife  Management  Unit  of  the 
refuge  subject  to  the  following  conditions: 

*  »  *  •  » 

4.  Turkey  hunters  may  only  hunt  during 
the  statewide  spring  shotgun  season  and 
during  the  fall  archery  season.  , 

***** 

WASHITA  NATIONAL  WILDLIFE  REFUGE 

***** 

D.  Sport  Fishing.  '   '   * 

1.  Fishermen  may  fish  and  frog  only  from 
March  15  through  October  14  on  the  Washita 
River  and  Foss  Reservoir.  Fishermen  may 
bank  fish  from  the  Lakeview  Recreation  Area 
to  the  Pitts  Creek  Recreation  Area  all  year. 


WICHITA  MOUNTAINS  NATIONAL 
WILDLIFE  REFUGE 

*'*»*• 

D.  Sport  Fishing.  '  '  ' 

***** 

4.  Fishermen  may  only  catch  largemouth 
and  smallmouth  bass  between  13—16  inches 
in  length,  but  there  is  no  size  limit  on  spotted 
bass,  with  a  daily  creel  limit  of  6  (aggregate] 
at  Lake  Elmer  Thomas. 


23.  Section  32.56  Oregon  is  amended 
by  adding  paragraph  A, 6.  of  Cold 
Springs  National  Wildlife  Refuge;  by 
revising  paragraphs  A. 2.,  B.l.,  B.2.,  B,3., 
and  D.l.  of  Malheur  National  Wildlife 
Refuge;  by  adding  paragraph  A. 7.  of 
McKay  Creek  National  Wildlife  Refuge; 
by  adding  paragraph  A. 6  and  revising 
paragraph  C  of  Umatilla  National 
Wildlife  Refuge  to  read  as  follows: 

§  32.56    Oregon. 
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COLD  SPRINGS  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds.  * 

***** 

6.  Snipe  hunters  shall  possess  and  use. 
while  in  the  field,  only  nontoxic  shot. 


MALHEUR  NATIONAL  WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds.  *   *   * 

***** 

2.  Hunters  shall  possess  and  use,  while  in 
the  field,  only  nontoxic  shot. 

B.  Upland  Game  Hunting.  *   *   * 

1.  Hunters  may  hunt  pheasant,  quail, 
partridge,  and  rabbit  from  the  third  Saturday 
in  November  to  the  end  of  the  pheasant 
season  in  designated  areas  of  the  Blitzen 
Valley  east  of  Highway  205,  and  on 
designated  areas  open  to  waterfowl  hunting, 

2.  Hunters  may  hunt  all  upland  game 
species  during  authorized  State  seasons  on 
the  refuge  area  west  of  Highway  205  and 
south  of  Foster  Flat  Road. 

3.  Hunters  shall  possess  and  use.  while  in 
the  field,  only  nontoxic  shot  when  hunting 
on  designated  areas  east  of  Highway  205. 
***** 

D.  Sport  Fishing.  *   *   * 

1.  Fishermen  may  fish  year-round  in  the 
Blitzen  River.  East  Canal,  and  Mud  Creek 
upstream  from  and  including  Bridge  Creek. 
Fishermen  may  fish  in  Krumbo  Reservoir 
during  the  State  season  from  the  fourth 
Saturday  in  April  to  the  end  of  October. 
***** 

McKAY  CREEK  NATIONAL  WILDUFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds.  *   •  * 

***** 

7.  Snipe  hunters  shall  possess  and  use. 
while  in  the  field,  only  nontoxic  shot. 


UMATILLA  NATIONAL  WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds.  "   *   * 
***** 

6.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

***** 

C.  Big  Game  Hunting.  Hunters  may  hunt 
deer  on  designated  areas  of  the  refuge  subject 
to  the  following  condition: 

1.  Hunting  by  fjermit  only. 
***** 

24.  Section  32.57  Pennsylvania  is 
amended  by  adding  paragraph  A. 3.,  by 
revising  the  introductory  text  of 
paragraph  B.,  by  revising  paragraphs 
B.3.  and  B.5.,  and  by  revising 
paragraphs  C.I.,  C.2.,  and  C.3.  of  Erie 
National  Wildlife  Refuge  to  read  as 
follows: 

§  32.57    Pennsylvania. 

***** 

ERIE  NATIONAL  WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds.  *   *   * 

***** 

3.  No  dog  training. 


B.  Upland  Game  Hunting.  Hunters  may 
hunt  grouse,  squirrel,  rabbit,  woodchuck, 
pheasant,  quail,  raccoon,  fox,  skunk, 
opossum  and  coyote  on  designated  areas  of 
the  refuge  subject  to  the  following 
conditions: 
***** 

3.  Upland  game  hunters  must  wear  on 
head,  chest  and  back,  a  minimum  of  400 
square  inches  of  blaze  orange  material. 

***** 

5.  Dog  trainers  must  obtain  permits. 

C.  Big  Game  Hunting.  *   *   * 

1.  Hunters  may  hunt  only  from  March  1 
through  August  31  except  for  spring  turkey 
season. 

2.  Hunters  must  remove  blinds,  platforms, 
scaffolds,  and/or  tree  stands  from  the  refuge 
daily. 

3.  All  deer  hunters  must  wear  on  head, 
chest  and  back,  a  minimum  of  400  square 
inches  of  blaze  orange  material  during 
antlered,  anterless  and  muzzleloader  seasons. 
***** 

25.  Section  32.61  South  Dakota  is 
amended  by  revising  paragraph  D.  of 
Waubay  National  Wildlife  Refuge  to 
read  as  follows: 

§32.61    South  Dakota. 


WAUBAY  NATIONAL  WILDLIFE  REFUGE 

***** 

D.  Sport  Fishing.  Sport  fishermen  may  fish 
on  the  refuge  in  accordance  with  state  law, 
and  as  specifically  designated  in  refuge 
publications. 

26.  Section  32.62  Tennessee  is 
amended  by  revising  paragraphs  A.,  and 
D.2..  and  adding  paragraph  D.3.  of 
Chickasaw  National  Wildlife  Refuge;  by 
revising  paragraphs  A.  and  D.  of  Lower 
Hatchie  National  Wildlife  Refuge  to  read 
as  follows: 

§32.62    Tennessee. 

***** 

CHICKASAW  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  coots,  mourning 
doves,  woodcock,  and  snipe  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Permits  required. 
***** 

D.  Sport  Fishing."  *   • 

***** 

2.  Fishermen  may  fish  only  from  sunrise  to 
sunset. 

3.  Fishermen  may  not  frog  or  turtle  on  the 
refuge. 

***** 

LOWER  HATCHIE-NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  ducks,  coots,  mourning 
doves,  woodcock,  and  snipte  on  designated 
areas  of  the  refuge  subject  to  the  following 
condition:  Permits  required. 


ID  Sport  Fishing.  Fishermen  may  fish  on 
designated  areas  of  the  refuge  and  Sunk  Lake 
Public  Use  Natural  Area  subject  to  the 
following  conditions: 

1.  Only  with  pole  and  line  or  rod  and  reel 

2.  Only  fr^m  sunrise  to  sunset. 

3.  Fishermen  may  not  frog  or  turtle 

4.  Fishermen  may  not  fish  in  the  sanctuary 
areas  or  Sunk  Lake  Public  Use  Natural  Area 
from  November  15  through  March  15 
annually. 

*         »         *         «         * 

27.  Section  32.63  Texas  is  amended 
by  revising  paragraphs  A.I.,  A. 2.,  A.4., 
removing  paragraph  A. 6  and 
redesignating  paragraph  A. 7.  as 
paragraph  A. 6.  of  Anahuac  National 
Wildlife  Refuge;  by  adding 
alphabetically  the  listing  of  Balcones 
Canyonlands  National  Wildlife  Refuge; 
by  revising  paragraphs  B.2.,  B.3,  and  C. 
of  Hagerman  National  Wildlife  Refuge; 
by  revising  paragraphs  A.l..  A. 2..  A. 6. 
and  adding  paragraph  A. 7.  of  McFaddin 
National  Wildlife  Refuge;  and  by 
revising  paragraphs  A.l,,  A. 2.,  A. 5.,  and 
adding  paragraph  A. 6.  of  Texas  Point 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.63    Texas. 

***** 

ANAHUAC  NATIONAL  WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds  '   '   * 

1.  Permits  and  fjayment  of  a  fee  required 
to  hunt  on  portions  of  the  refuge. 

2.  Hunters  may  hunt  only  on  designated 
days  of  the  week  during  the  general 
waterfowl  hunting  season.  Hunters  may  hunt 
on  designated  areas  during  all  days  of  the 
September  teal  season.  Notice  of  hunUng 
days  and  maps  depicting  areas  open  to 
hunting  are  issued  aiuiually  in  the  refuge 
hunting  brochure. 
***** 

4.  Hunters  must  use  and  be  in  possession 
of  federally-approved  non-toxic  shot  only. 

***** 

BALCONES  CANYONLANDS  NATIONAL 
WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
[Reserved] 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  turkey  on  designated  areas  of  the  refuge 
subject  to  ihe  following  conditions: 

1.  Hunting  will  take  place  in  December 
and/or  January. 

2.  Hunters  must  check  in  and  out  of  a  hunt 
area. 

3.  Hunters  may  use  only  bows  and  arrows 
or  shotguns  and  rifles. 

4.  Hunters  shall  be  at  least  12  years  of  age. 
Hunters  between  the  ages  of  12  and  17 
(inclusive)  must  hunt  under  the  sup>ervision 
of  an  adult  21  years  of  age  or  older. 

5.  Bag  limit  must  be  in  accordance  with 
annual  state  regulations. 

6.  Hunters  must  visibly  wear  400  square 
inches  of  hunter  orange  above  the  waist. 
Wearing  a  hunter  orange  hat  or  cap 
mandatory. 
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7  Hunters  must  obtain  a  refuge  permit  and 
pav  a  hunt  fee. 

C  Big  Gome  Hunting.  Hunters  may  hunt 
white-tailed  Jeer  and  feral  hogs  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1   Hunting  will  take  place  in  December 
and/or  ]anuary. 

2.  Hunters  must  check  in  and  out  of  a  hunt 
area. 

3.  Hunters  may  use  only  bows  and  arrows, 
or  shotguns  and  rifles. 

4  Hunters  shall  be  at  least  12  years  of  age. 
Hunters  between  the  ages  of  12  and  17 
(inclusive)  must  hunt  under  the  supervision 
of  an  adult  21  years  of  age  or  older. 

5.  Bag  limit  mast  be  in  accordance  with 
annual  state  regulations 

6.  Hunters  must  visibly  wear  400  square 
inches  of  hunter  orange  above  the  waist. 
Wearing  a  hunter  orange  hat  or  cap 
mandatory 

7  Hunters  must  obtain  a  refuge  permit  and 
pay  a  hunt  fee. 
b.  Sport  Fishing.  (Reservedl 

•  •  *  *  • 

HAGERMAN  NATIONAL  WILDUFE 
REFUGE 

*  •  *  •  • 

B.  Upland  Game  Hunting.  •  •  • 

***** 

2.  Only  shotguns  permitted. 

3.  No  shot  larger  than  No.  4  shot  may  be 
brought  onto  the  area. 

***** 

C  Big  Game  Hunting  Hunters  may  hunt 
white-tailed  deer  and  feral  hogs  on 
designated  areas  of  the  refuge  subject  to  the 
following  conditions: 

1   Hunters  may  archerv  hunt  as  listed  in 
the  refuge  hunt  information  sheet.  Hunters 
must  obtain  a  refuge  permit  and  pay  a  hunt 
fee. 

2.  Firearms  hunting  utilizing  shotguns,  20 
gauge  or  larger,  loaded  with  rifled  slug, 
permitted  during  a  special  youth  hunt  as 
listed  in  the  refuge  hunt  information  sheet. 
Permits  required. 
***** 

MCFADDIN  NATIONAL  WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds.*   *   * 

1.  Hunters  must  obtain  a  refuge  permit  and 
pay  a  hunt  fee  to  hunt  on  porbons  of  the 
refuge. 

2.  Hunters  may  hunt  only  on  designated 
days  of  the  week  during  the  general 
waterfowl  hunting  season.  Hunters  may  hunt 
on  designated  areas  durmg  all  days  of  the 
September  teal  season.  Notice  of  hunting 
days  and  maps  depicting  areas  open  to 
hunting  issued  annually  in  the  refuge 
hunting  brochure 

•  •  *  *  • 

6  Hunters  must  use  and  be  in  possession 
of  federally-approved  non-toxic  shot  only. 

7.  Hunters  may  use  only  airboats  in 
accordance  with  guidelines  issued  in  the 
refuge  hunting  brochure 
***** 

TEXAS  POINT  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Gcune  Birds.*   *   * 


1.  Hunters  may  hunt  only  on  designated 
days  of  the  week  during  the  general 
waterfowl  hunting  season  and  the  September 
teal  season.  Notice  of  hunting  days  and  maps 
depicting  areas  open  to  hunting  issued 
annually  in  the  refuge  hunting  brochure. 

2.  Hunting  permitted  until  noon. 
*         *         •         •         • 

5.  Hunters  must  use  and  be  in  possession 
of  federally-approved  non-toxic  shot  only. 

6.  Hunters  may  use  only  airboats  in 
accordance  with  guidelines  issued  in  the 
refuge  hunting  brochure. 
***** 

28.  Section  32.64  Utah  is  amended  by 
revising  paragraph  D.  of  Ouray  National 
Wildlife  Refuge  to  read  as  follows: 

§32.64    Utah. 


OURAY  NATIONAL  WILDLIFE  REFUGE 

***** 

D.  Sport  Fishing.  The  refuge  is  open  to 
sport  Ashing  in  accordance  with  state  law, 
and  as  specifically  designated  in  refuge 
publications. 

29.  Section  32.66  Virginia  is  amended 
by  revising  paragraph  C.6.  and  adding 
paragraph  C.7.  of  Great  Dismal  Swamp 
National  Wildlife  Refuge  to  read  as 
follows: 

§K.66    Virginia 

***** 

GREAT  DISMAL  SWAMP  NATIONAL 
WILDLIFE  REFUGE 

***** 

C  Big  Game  Hunting.  *  •   • 

***** 

6.  Hunters  may  not  possess  a  loaded 
firearm  (ammunition  in  the  chamber, 
magazine,  or  cUp),  or  loaded  bow  on  or 
within  50  feet  of  a  refuge  road,  including 
roads  closed  to  vehicles. 

7.  Hunters  may  not  shoot  onto  or  across  a 
refuge  road,  including  roads  closed  to 
vehicles. 

•         «         •         *  * 

30.  Section  32.67  Washington  is 
amended  by  revising  paragraphs  A.I., 
A. 3.  A.4.,  A.5.,  A.6.  and  removing 
paragraph  A.7.  of  McNary  National 
Wildlife  Refuge;  and  by  adding 
paragraph  A. 5.,  and  revising  paragraph 
B.l.  of  Toppenish  National  Wildlife 
Refuge;  by  adding  paragraph  A.6.,  by 
removing  and  reserving  the  text  of 
paragraph  C.  of  Umatilla  National 
Wildlife  Refuge  to  read  as  follows: 

§32.67    Washington. 


MCNARY  NATIONAL  WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds.  *  * 
1.  Hunting  is  by  permit  only  on  the 
McNary  Division. 

***** 

3.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

4.  Hunters  may  not  possess  more  than  25 
shells  while  in  the  field. 


5.  On  the  first  Saturday  in  December,  only 
youth  aged  10-17  and  an  accompanying 
adult  aged  18  or  over  may  hunt. 

6.  The  furthest  downstream  island 
(Columbia  River  mile  341-343)  in  the 
Hanford  Islands  Division  closed  to  hunting. 

•  *  *  *  * 

TOPPENISH  NATIONAL  WILDUFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds.  •   •   • 

***** 

5.  Snip)e  hunters  will  possess  and  use, 
while  in  the  field,  only  nontoxic  shot 

B.  Upland  Game  Hunting.  *   *   * 

1.  Hunters  may  not  hunt  upland  game 
birds  until  noon  of  each  hunt  day. 

•  •  *  »  * 

UMATILLA  NATIONAL  WILDLIFE  REFUGE 

A.  Hunting  of  Migratory  Game  Birds.  *  •   • 

***** 

6.  Snipe  hunters  shall  possess  and  use, 
while  in  the  field,  only  nontoxic  shot. 

***** 

C.  Big  Game  Hunting.  [Reservedl 
***** 

31.  Section  32.69  Wisconsin  is  amended  by 
adding  the  alphabetical  listing  of  Leopold 
Wetland  Management  District  to  read  as 
follows: 

§32.69    Wisconsin. 

***** 

LEOPOLD  WETLAND  MANAGEMENT 
DISTRICT 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds 
throughout  the  District  except  that  hunters 
may  not  hunt  on  designated  portions  of  the 
Blue-wing  Waterfowl  Production  Area  in 
Ozaukee  County  or  the  Wilcox  Waterfowl 
Production  Area  in  Waushara  County. 

B.  Upland  Game  Hunting.  Hunters  may 
hunt  upland  game  throughout  the  district 
except  that  hunters  may  not  hunt  on 
designated  portions  of  the  Blue- wing 
Waterfowl  Production  Area  in  Ozaukee 
County  or  the  Wilcox  Waterfowl  Production 
Area  in  Waushara  County. 

C.  Big  Game  Hunting.  Hunters  may  hunt 
big  game  throughout  the  District  except  that 
hunters  may  not  hunt  on  designated  portions 
of  the  Blue-wing  Waterfowl  Production  Area 
in  Ozaukee  County  or  the  Wilcox  Waterfowl 
Production  Area  in  Waushara  County. 

D.  f^port  Fishing.  (Reserved] 
*         *         •         •         • 

32.  Section  32.70  Wyoming  is 
amended  by  revising  the  introductory 
text  of  paragraph  C.  and  revising 
paragraph  D.  of  National  Elk  Refuge; 
and  by  revising  paragraphs  A.,  C,  and 
D.  ot  Seedskadee  National  Wildlife 
Refuge  to  read  as  follows: 

§32.70    Wyoming. 


NATIONAL  ELK  REFUGE 
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C.  Big  Game  Hunting.  Hunters  may  hunt 
elk  and  bison  on  designated  areas  of  the 
refuge  subject  to  the  following  conditions: 

***** 

D.  Sport  Fishing.  Fishermen  may  sport  fish 
on  the  refuge  in  accordance  with  State  law, 
as  sp>ecifically  designated  in  refuge 
publications. 

*         *         •         *         • 

SEEDSKADEE  NATIONAL  WILDLIFE 
REFUGE 

A.  Hunting  of  Migratory  Game  Birds. 
Hunters  may  hunt  migratory  game  birds  only 
on  designated  areas  of  the  refuge. 


C.  Big  Game  Hunting.  Hunters  may  hunt 
pronghom  antelope,  mule  deer  and  moose 
only  on  designated  areas  of  the  refuge. 

D.  Sport  Fishing.  Fishermen  may  sport  fish 
on  the  refuge  only  in  accordance  with  State 
law,  and  as  specifically  designated  in  refuge 
publications. 

Dated:  July  9.  1997. 

Donald  J.  Barry, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  97-18515  Filed  7-18-97;  8:45  am) 
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Notices 


Federal  Register 

Vol.  62,  No.  139 
Monday.  July  21.  1997 


TMs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  o(  heanngs  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authonty,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appeanng  in  this 
section 


Done  at  Washington.  DC  on  this  10th  day 
of  July,  1997. 
B.  H.  Robinson, 

Administrator.  Cooperative  State  Research, 

Education,  and  Extension  Service. 

[FR  Doc.  97-19022  Filed  7-1&-97;  8:45  am] 

BILLMQ  CODE  3410-22-4> 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Special  Research  Grants  Program — 
Pest  Managennent  Alternatives 
Research:  Special  Program 
Addressing  Food  Quality  Protection 
Act  Issues  for  Rscai  Year  1997; 
Request  for  Proposals;  Correction 

agency:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  published  a  document  in  the 
Federal  Register  of  June  18,  1997, 
concerning  the  request  for  proposals  for 
the  Special  Research  Grants  Program — 
Pest  Management  Alternatives  Research: 
Special  Program  Addressing  Food 
Quality  Protection  Act  Issues  for  Fiscal 
Year  1997.  The  document  incorrectly 
identified  fosamine  ammonium  as  an 
organophcsphate  in  Appendix  I. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Fitzner.  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
STOP  2220;  1400  Independence 
Avenue,  S.W.;  Washington,  D.C.  20250- 
2220.  Telephone:  (202)  401-4939;  fax 
number:  (202)  401-4888;  e-mail  address: 
mfitzner@reeusda.gov. 

Correction 

In  notice  document  97-15912.  page 
33312,  in  the  Federal  Register  issue  of 
Wednesday,  June  18,  1997,  make  the 
following  correction: 

On  page  33312  in  the  second  column, 
fosamine  ammonium  is  identified  as  an 
organophosphate  pesticide  addressed  by 
this  program.  Fosamine  ammonium 
should  be  deleted  from  Appendix  I. 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 
Programs  Excluded  From  Executive 
Order  No.  12372 

AGENCY:  Cooperative  State  Research. 
Education,  and  Extension  Service, 
USDA. 

ACTION:  Notice. 

SUMMARY:  This  notice  excludes  certain 
programs  administered  by  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  (CSREES)  from 
coverage  under  Executive  Order  No. 
12372,  "Intergovernmental  Review  of 
Federal  Programs." 

FOR  FURTHER  INFORMATION  CONTACT: 
Sally  J.  Rockey,  Deputy  Administrator, 
Competitive  Research  Grants  and 
Awards  Management.  CSREES,  USDA. 
STOP  2240, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
2240,  (202)  401-1766.  E-mail: 
OEP@reeusda.gov. 

SUPPLEMENTARY  INFORMATION:  A  full 
understanding  of  the  requirements  of 
Executive  Order  No.  12372,  47  FR 
30959,  July  14, 1982,  as  amended  by 
Executive  Order  No.  12416,  48  FR 
15587,  April  8,  1983,  may  be  gained  by 
referring  to  the  Department  of 
Agriculture  final  rules  on  the 
requirements  for  intergovernmental 
review  of  agency  programs  and 
activities  published  in  7  CFR  part  3015. 
subpart  V. 

CSREES  conducts  competitive  and 
special  agricultural  research  grants 
programs  and  other  project  programs  to 
support  agricultiu^  research,  education, 
and  extension. 

The  CSREES  programs  listed  herein 
are  excluded  from  coverage  under 
Executive  Order  No.  12372  because  they 
do  not  directly  affect  State  and  local 
governments.  These  programs  are  listed 
by  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  niunbers. 


10.223  Hispanic-Serving  Institutions 
Education  Gmnts  Program 

This  program  provides  grants  to 
support  the  activities  of  Hispanic- 
Serving  Institutions  (HSI)  to  enhance 
educational  equity  for  underrepresented 
students;  to  strengthen  institutional 
educational  capacities  including 
libraries,  curriculum,  faculty,  scientific 
instrumentation,  instruction  delivery 
systems,  and  student  recruitment  and 
retention,  in  order  to  respond  to 
identified  State,  regional,  national,  or 
international  educational  needs  in  the 
food  and  agricultural  sciences;  to  attract 
and  support  undergraduate  and 
graduate  students  from 
underrepresented  groups  in  order  to 
prepare  them  for  careers  related  to  the 
food,  agricultural,  and  natural  resource 
systems  of  the  United  States,  beginning 
with  the  mentoring  of  students  at  the 
high  school  level  and  continuing  with 
the  provision  of  financial  support  for 
students  through  their  attainment  of  a 
doctoral  degree;  and  to  facilitate 
cooperative  initiatives  between  two  or 
more  Hispanic-Serving  Institutions,  or 
between  Hispanic-Serving  Institutions 
and  units  of  State  government  or  the 
private  sector  to  maximize  the 
development  and  use  of  resources,  such 
as  faculty,  facilities,  and  equipment  to 
improve  food  and  agricultural  sciences 
teaching  programs. 

1 0.224  Fund  for  Rural  America 
Program 

This  program  provides  grants 
awarded  on  the  basis  of  merit,  quality, 
and  relevance  to  advancing  the 
purposes  of  federally  supported 
agricultural  research,  extension,  and 
education  provided  in  Section  1402  of 
the  National  Agricultural  Research, 
Extension,  and  Teaching  Policy  Act  of 
1977.  as  amended  (7  U.S.C.  3101). 

10.225  Community  Food  Projects 
Competitive  Grants  Program 

This  program  provides  a  one-time 
infusion  of  Federal  dollars  to  support 
the  development  of  community  food 
projects  designed  to  meet  the  food  needs 
of  low-income  people;  increase  the  self- 
reliance  of  communities  in  providing  for 
their  own  food  needs;  and  promote 
comprehensive  responses  to  local  food, 
farm,  and  nutrition  issues.  The  purpose 
of  the  program  is  to  make  such  projects 
self-sustaining. 
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Environmental  Staff.  RUS,  Stop  1571. 
1400  Independence  Avenue.  SW., 
Washington,  D.C.  20250-1571, 
telephone  (202)  720-0468,  E-mail  at 
bquigel@rus.usda.gov 


Drawer  669.  Lexington,  South  Carolina 
29071-O669.  telephone  (803)  359-5551. 

Dated:  July  11.  1997. 
Adam  M.  Golodner, 
Deputy  Administrator,  Program  Operations. 


investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's  • 


Done  at  Washington,  DC.  this  14th  day  of 
July.  1997. 

B.H.  Robinson, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 
[FR  Doc.  97-19023  Filed  7-18-97;  8:45  am] 
BIUUNG  CODE  3410-22-P 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

Designation  for  the  Kansas  Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
ACTION:  Notice. 


SUMMARY:  GIPSA  announces  the 
designation  of  Kansas  Grain  Inspection 
Service,  Inc.  (Grain  Inspection),  to 
provide  official  services  under  the 
United  States  Grain  Standards  Act,  as 
amended  (Act). 

EFFECTIVE  DATE:  September  1, 1997. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division.  STOP  3604.  1400 
Independence  Avenue.  S.W.. 
Washington.  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart,  telephone  202-720-8525. 
SUPPLEMENTARY  INFORMATION: 

This  action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  5,  1997,  Federal  Register 
(62  FR  10022).  GIPSA  announced  an 
Opportunity  for  Designation  in  Kansas  - 
Termination  of  Kansas'  Designation, 
Possible  Cancellation  of  Kansas' 
Designation,  and  Requests  for 
Applications  for  Designation  from 
Persons  Interested  in  Providing  Official 
Services  in  Kansas.  Applications  were 
due  by  March  31, 1997.  There  were  four 
applicants:  Amarillo  Grain  Exchange. 
Inc..  applied  for  designation  to  provide 
official  services  in  the  Kansas  counties 
of  Grant,  Haskell.  Morton.  Seward, 
Stanton,  and  Stevens;  the  Kansas  State 
Grain  Inspection  Department  (Kansas) 
applied  for  designation  to  provide 
official  services  in  the  entire  Kansas 
area  (the  area  currently  assigned  to 
them);  Kansas  Grain  Inspection  Service, 
Inc.  (Grain  Inspection),  a  proposed 
organization  being  formed  by  the  Kansas 
Grain  and  Feed  Association  to  function 
under  a  trust,  that  plans  to  establish  its 
main  office  in  Topeka,  Kansas,  applied 
for  designation  to  provide  officiaJ 
services  in  the  entire  State  of  Kansas; 


and  the  Missouri  Department  of 
Agriculture  applied  for  designation  to 
provide  official  services  in  the  Kansas 
counties  of  Atchison,  Doniphan. 
Johnson,  Leavenworth,  and  Wyandotte. 

Kansas,  the  currently  designated 
official  agency,  subsequently  withdrew 
its  application. 

GIPSA  requested  comments  on  the 
applicants  for  the  Kansas  area  in  the 
April  14.  1997,  Federal  Register  (62  FR 
18085),  Comments  were  due  by  May  13, 
1997.  GIPSA  received  10  comments  by 
the  deadline. 

The  10  commentors:  8  grain  firms 
currently  served  by  Kansas,  1  financial 
institution,  and  1  grain  association,  each 
supported  designation  of  Grain 
Inspection.  These  comments  were  of  the 
view  that  Grain  Inspection  would  be 
best  able  to  provide  official  services. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  Section  7(0(1)(A)  of  the  Act; 
and  according  to  Section  7(f)(1)(B). 
determined  that  Grain  Inspection  is 
better  able  to  provide  official  services  in 
the  geographic  area  for  which  they 
applied.  Effective  September  1.  1997. 
and  ending  August  31,  2000,  Grain 
Inspection  is  designated  to  provide 
official  services  in  the  geographic  area 
specified  in  the  March  5.  1997.  Federal 
Register. 

Interested  persons  may  obtain  official 
services  by  contacting  Grain  Inspection 
at  913-296-3451. 

AUTHORTTY:  Pub.  L  94-582.  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

Dated:  July  14. 1997 
Neil  E.  Porter 

Director.  Compliance  Division 
(FR  Doc.  97-18942  Filed  7-18-97;  8:45  am] 
BtUiNG  COOE  3410-EN-F 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Oklahoma 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Oklahoma*.  U.S.  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Oklahoma  for 
review  and  comment. 

SUMMARY:  Is  is  the  intention  of  NRCS  in 
Oklahoma  to  issue  a  series  of  new  and 
revised  conservation  practice  standards 
in  Section  IV  of  the  FOTG.  These  new 


standards  include  Channel  Vegetation 
(Code  322);  Chiseling  and  Subsoiling 
(Code  324);  Conservation  Crop  Rotation 
(Code  328);  Cross  Wind  Ridges  (Code 
589A);  Cross  Wind  Stripcropping  (Code 
489B);  Cross  Wind  Trap  Stiips  (Code 
489C);  and  Herbaceous  Wind  Barriers 
(Code  422A).  Some  of  these  practices 
may  be  used  in  conservation  systems 
that  treat  highly  erodible  land. 
DATES:  Comments  will  be  received  on  or 
before  August  20,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Kevin  D.  Norton, 
Acting  State  Resource  Conservationist, 
Natural  Resources  Conservation  Service 
(NRCS).  100  USDA.  Suite  203. 
Stillwater,  OK  74074-2655.  Copies  of 
these  standards  will  be  made  available 
upon  written  request. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law.  to  NRCS  State 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
comment.  For  the  next  30  days,  the 
NRCS  in  Oklahoma  will  receive 
comments  relative  to  the  proposed 
changes.  Following  the  period,  a 
determination  will  be  made  by  the 
NRCS  in  Oklahoma  regardmg 
disposition  of  those  comments  and  a 
final  determination  of  change  will  be 
made. 

Dated.  July  9,  1997. 
Ronnie  L.  Clark, 

State  Conservationist,  Stillwater,  Oklahoma. 
(FR  Doc.  97-19038  Filed  7-18-97;  8:45  am) 
BIUJNG  COOE  3410-16-M 


DEPARTMENT  OF  AGRICULTURE 


Rural  Utilities  Service 

Mid-Carolina  Electric  Cooperative; 
Finding  of  No  Significant  Impact 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
(FONSI)  with  respect  to  a  request  from 
Mid-Carolina  Electric  Cooperative  for 
financing  assistance  from  the  Rural 
Utilities  Service  (RUS)  related  to  the 
construction  of  a  new  operations  center 
in  Richland  County.  South  Carolina. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  FVotection 
Specialist,  Engineering  and 
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storage  and  distribution  of  jet  fuel  for 
the  Miami,  Fort  Lauderdale  and  West 
Palm  Beach  airports.  The  company  is 
also  planning  to  use  the  facility  to  store 
and  distribute  other  petroleum 


Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  October  6, 
1997), 

A  rnnv  nf  fVip  nnnlirntinn  nnH 


ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding  or 
suspended  investigation. 
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Environmental  Staff.  RUS.  Stop  1571. 
1400  Independence  Avenue,  SW.,    - 
Washington.  D.C.  20250-1571. 
telephone  (202)  720-0468,  E-mail  at 
bquigel@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  new 
operations  center  is  proposed  to  be 
located  northeast  of  the  town  of  Irmo, 
South  Carolina,  on  the  northern  side  of 
U.S.  Highway  176  just  east  of  the 
Interstate  26/101  Interchange.  The  size 
of  the  proposed  site  for  the  new 
operations  center  is  approximately  6 
acres. 

The  new  operations  center  will 
consist  of  a  20.000  square  foot  office/ 
operations  center  building,  a  20.000 
square  foot  warehouse,  a  one-acre 
asphalt  outside  storage  area  with 
concrete  pads  for  electrical  equipment 
and  wire  storage,  a  vehicle  refueling 
area  including  one  fuel  pump  for 
gasoline  and  one  pump  for  diesel  fuel, 
two  double-walled  10,000  gallon 
underground  fuel  storage  tanks  (one  for 
gasoline  and  one  for  diesel  fuel)  with 
leak  detection  and  monitoring,  a  30 
kilowatt  standby  electric  generator  with 
500  gallon  aboveground,  diesel  fuel 
storage  tank,  and  parking  and  paved 
areas  to  accommodate  50  employees  and 
visitor  vehicles  and  10  utility  trucks. 
The  facade  of  the  two  buildings  that 
make  up  the  office/operations  center 
will  be  masonry  or  metal.  The  majority 
of  the  area  surrounding  the  proposed 
new  operations  center  will  not  be 
fenced;  however,  the  outside  pole  yard 
will  be  enclosed  by  a  7-foot  high  chain 
link  fence  topped  with  3  strands  of 
bcU'bed  wire. 

RUS  considered  the  alternatives  of  no 
action  and  3  alternative  site  locations. 
Under  the  no  action  alternative,  RUS 
would  not  approve  financing  assistance 
for  construction  of  the  new  operations 
center.  Since  RUS  believes  that  Mid- 
Carolina  Electric  Cooperative  has  a  need 
to  expand  its  operations  facility  to 
provide  better  response  times  by 
maintenance  and  repair  crews  to  the 
northern  part  of  its  service  territory  and 
to  avoid  futiire  overcrowding  at  its 
existing  headquarters  facility  located  in 
Lexington.  South  Carolina,  the  no  action 
alternative  is  not  considered  to  be 
acceptable.  The  preferred  site  is 
considered  to  be  the  best  location  for  the 
new  operations  center  and  is  currently 
owned  by  Mid-Carolina  Electric 
Cooperative. 

Copies  of  the  BER  and  FONSI  are 
available  for  review  at,  or  can  be 
obtained  from,  RUS  at  the  address 
provided  herein  or  from  Mr.  Russ  C. 
Dantzler.  Mid-Carolina  Electric 
Cooperative.  254  Longs  Pond  Road,  P.O. 


Drawer  669,  Lexington,  South  Carolina 
29071-0669,  telephone  (803) 359-5551. 

Dated:  July  11.  1997. 
Adam  M.  Golodner, 

Deputy  Administrator,  Program  Operations. 
[FR  Doc.  97-19025  Filed  7-18-97;  8:45  ami 

BILUNQ  COO£  3410-15-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  59-97] 

Foreign-Trade  Zone  No.  18 — San  Jose, 
CA  Area  Application  for  Subzone 
Status  Cirrus  Logic,  Inc.  (Integrated 
Circuits)  Fremont,  CA 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  city  of  San  Jose, 
California,  grantee  of  FTZ  18,  requesting 
special-purpose  subzone  status  for  the 
integrated  circuit  distribution  facility  of 
Cirrus  Logic,  Inc.,  Fremont,  California. 
The  application  was  submitted  pursuant 
to  the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  July  10, 
1997. 

The  Cirrus  Logic  facility  (377,000  sq. 
ft  on  26  acres,  1,400  employees)  is 
located  at  3100  West  Warren  Ave., 
Fremont,  California,  some  15  miles 
north  of  San  Jose.  It  is  used  for  storage, 
inspection,  testing,  packaging  and 
distribution  of  silicon  wafers  (HTSUS 
8542.13.8005)  and  integrated  circuits 
(HTSUS  8542.13.8072),  which  are  used 
in  computers  and  other  electronic 
products.  A  portion  of  the  wafers  and 
integrated  circuits  are  shipped  to  the 
plant  from  abroad,  and  some  60  percent 
of  the  products  shipped  from  the  plant 
are  exported. 

FTZ  procedures  would  exempt  the 
facility  from  possible  Customs  duty 
payments  on  foreign  materials  that  are 
exported.  On  its  domestic  sales.  Cirrus 
Logic  would  be  able  to  defer  Customs 
duty  payments  until  merchandise  is 
shipped  from  the  plant.  It  appears  that 
the  main  purpose  for  FTZ  procedures  is 
to  help  the  company  to  implement  a 
more  cost-effective  system  for  handling 
Customs  requirements  (including  a 
reduced  Customs  merchandise 
processing  fee). 

The  application  indicates  that  the 
savings  from  zone  procedures  would 
help  improve  the  plant's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 


investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  three  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  the  address 
below.  The  closing  period  for  their 
receipt  is  September  19.  1997.  Rebuttal 
comments  in  response  to  material 
submitted  during  the  foregoing  period 
may  be  submitted  during  the  subsequent 
15-day  period  (to  October  6.  1997). 
A  copy  of  the  application  and  the 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  U.S. 
Department  of  Commerce,  Room 
3716.  14th  &  Peimsylvania  Avenue, 
NW.,  Washington,  DC  20230 
U.S.  Department  of  Commerce,  Export 
Assistance  Center,  5201  Great 
American  Pkwy.  #456,  Santa  Clara, 
CA  95054. 

Dated;  July  11.  1997. 
John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

[FR  Doc.  97-19014  Filed  7-18-97;  8:45  ami 

B4LUNG  COD£  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  58-97] 

Foreign-Trade  Zone  25 — Broward 
County,  Florida;  Application  for 
Foreign-Trade  Subzone  Status;  CITGO 
Petroleum  Corporation;  (Petroleum 
Product  Storage)  Broward  County, 
Florida 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  Broward  County,  Florida, 
grantee  of  FTZ  25,  requesting  special- 
purpose  subzone  status  for  the 
petroleum  product  storage  facility  of 
CITGO  Petroleum  Corporation  (CITGO) 
(an  indirect  subsidiary  of  Petroleos  de 
Venezuela,  S.A.,  the  national  oil 
company  of  Venezuela),  located  in 
Broward  County.  Florida.  The 
application  was  submitted  pursuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81  u).  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  July  7, 1997. 

The  CITGO  facility  (14  acres.  10 
tanks/  590.000  barrel  capacity)  is 
located  at  801  Southeast  28th  Street, 
Broward  County.  Florida,  south  of  Fort 
Lauderdale.  The  storage  facility  (7 
employees)  is  currently  used  for  the 
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storage  and  distribution  of  jet  fuel  for 
the  Miami,  Fort  Lauderdale  and  West 
Palm  Beach  airports.  The  company  is 
also  planning  to  use  the  facility  to  store 
and  disfribute  other  petroleum 
products,  such  as  gasoline,  diesel  fuel 
and  distillate  fuels.  Some  of  the 
products  are  or  will  be  sourced  irom 
abroad  or  from  U.S.  refineries  under 
FTZ  procedures. 

Zone  procedures  would  exempt 
CITGO  fitjm  Customs  duties  and  federal 
excise  taxes  on  foreign  status  jet  fuel 
used  for  international  flights.  On 
domestic  sales,  the  company  would  be 
able  to  defer  Customs  duty  payments 
until  the  products  leave  the  facility.  The 
application  indicates  that  the  savings 
from  FTZ  procedures  will  help  improve 
the  facility's  international 
competitiveness. 

No  specific  manufacturing  request  is 
being  made  at  this  time.  Such  a  request 
would  be  made  to  the  Board  on  a  case- 
by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  the 
address  below.  The  closing  period  for 
their  receipt  is  September  19.  1997. 


Rebuttal  comments  in  response  to 
material  submitted  during  the  foregoing 
period  may  be  submitted  during  the 
subsequent  15-day  period  (to  October  6. 
1997). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  each  of  the 
following  locations: 

Office  of  the  Port  Director,  U.S.  Customs 
Service,  P.O.  Box  13123,  Port 
Everglades  Station,  Ft.  Lauderdale, 
Florida  33316 
Office  of  the  Executive  Secretary. 
Foreign-Trade  Zones  Board.  Room 
3716.  U.S.  Department  of  Commerce, 
14th  &  Pennsylvania  Avenue,  NW, 
Washington,  DC  20230. 

Dated:  July  11. 1997. 
John  ).  Da  Ponte,  Jr., 

Executive  Secretary. 

|FR  Doc.  97-19015  Filed  7-18-97;  8:45  am) 

BILUNG  CODE  361(M)S-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Aaministration 

Antidumping  or  CountervaHing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213  of 
the  Department  of  Commerce  (the 
Department)  Regulations  (19  CFR 
351.213  (1997)),  that  the  Department 
conduct  an  administrative  review  of  that 
antidumping  or  countervailing  duty 
order,  finding,  or  suspended 
investigation. 

Opportunity  to  Request  a  Review:  Not 
later  than  the  last  day  of  July  1997, 
interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
July  for  the  following  periods: 


Antidumptng  duty  proceedings 

Period 

Armenia:  Solid  Urea 

A-831-801    

7/1  /96-6/30/97 

Azertiaijan:  Solid  Urea 

A-832-801    „ 

7/1  /96-6/30/97 

Belarus:  Solid  Urea 

A-a22-801    „ ^ _ 

7/1/96-6/30/97 

Brazil:  Industrial  Nitrocellulose 

A-351-a04  „ .. 

7/1/96-6/30/97 

Brazil:  Silicon  Metal 

A-351-806  , 

Estonia:  Solid  Urea 

A-447-801 

Georgia:  Solid  Urea 

A-833-801   

Germany:  Industrial  Nitrocellutose 

A-428-803  

Germany:  Solid  Urea 

A-428-605  

Iran:  In-Shell  Pistachio  Nuts 

A-507-502  

Italy:  Pasta 

A-475-81 8  

Japan:  Clad  Steel  Plate 

A-588-838   

Japan:  Cast  Iron  Pipe  Fittings 

A-588-605  

Japan:  Electric  Cutting  Tools 

A-588-823  

Japan:  High  Power  Microwave  Amplifiers 

A-588-005  „ 

Japan:  Industnal  Nitrocellulose 

A-588-81 2  


7/1/96-6/30/97 


7/1/96-6/30/97 


7/1/96-6/30/97 


7/1/96-6/30/97 


7/1/96-6/30/97 


7/1/96-6/30/97 


7/24/96-6/30/97 


2/28/96-6/30/97 


7/1/96-6/30/97 


7/1/96-6/30/97 


7/1/96-6/30/97 


7/1/96-6/30/97 
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Japan:  Synthetic  Methionine 

A-588-041    ~ 

Kazakhstan  Solid  Urea 

A-834-801    - 

Kyrgyzstan  Solid  Urea 

A-835-801    - 

Latvia:  Solid  Urea 

A-^t49-801    — 

Lithuania:  Solid  Urea 

A-451-801    " — 

Moldova  Solid  Urea 

A-841-801    •• 

Romania:  So4id  Urea 

A-485-60 1    

Russ»a:  Ferrovanadium 

A-82 1-^7   - 

Russia:  Soiid  Urea 

A-821-801    " 

South  Korea:  Industnal  Nitrocellulose 

A-580-«)5   - •• 

Tajitastan:  Solid  Urea 

A-842-801    

Thailand:  Butt-WeW  Pipe  Fittings 

A-549-807   

Thailand:  Canned  Pineapple 

A-549-ai3   - 

Thailand:  Furfury!  Alcohol 

A-549-812  

The  Peoples  Republic  o(  China:  Butl-Weld  Pipe  Fittings 

A-570-814   : — •• 

The  Peoples  Republic  of  China:  Industnal  Nitroceltulose 

A-570-802   " 

The  People's  Republic  ol  China:  Sebabc  Add 

A-570-825   

The  Ukraine:  Solid  Urea 

A-82S-601    

The  United  Kingdom:  Industnal  Nitrocellulose 

A-412-803   

Turkmenistan:  Solkl  Urea 

A-843-801    

Turkey:  Pasta 

A-439-805   

Uztiekistan:  Solid  Urea 

A-844— 801    

Countervailing  Duty  Proceedings 

European  Economic  Community:  Sugar 

C^M)8-046  — •• 

Italy:  Pasta 

C-475-819  " - 

Turkey:  Pasta 

C--*89-«06 


Period 


7/1/96-6/30/97 
7/1/96-6/30/97 
7/1/96-6/30«7 
7/1/96-6/30/97 
7/1/96-6/30/97 
7/1/96-6/30/97 
7/1/96-6/30/97 
7/1/96-6/30/97 
7/1/96-6/30/97 
7/1/96-6/30/97 
7/1/96-6/30/97 
7/1/96-6/30/97 
7/1/96-6/30/97 
•     7/1/96-6/30/97 
7/1/96-6/30«7 
7/1/96-6«0«7 
7/1/96-6/30^7 
7/1/96-6/30^7 
7/1/96-6/30^7 
7/1/96-6/30/97 
7/24/96-6/30^7 
.    7/1/96-6/30/97 

1/1/96-12/31/96 
10/17/9S-12/31/96 
10/17/95-12/31/96 


In  accordance  with  section  351.213  of 
the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  an  administrative  review.  The 
Department  has  changed  its 
requirements  for  requesting  reviews  for 
countervailing  duty  orders.  Pursuant  to 
771(9)  of  the  Act,  an  interested  party 
must  specify  the  individual  producers 
or  exporters  covered  by  the  order  or 
suspension  agreement  for  which  they 
are  requesting  a  review  (hiterim 
Regulations.  60  FR  25130,  25137  (May 
11.  1995)).  Therefore,  for  both 
antidumping  and  countervailing  duty 
reviews,  the  interested  party  must 
specify  for  which  individual  producers 


or  exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  it  is 
requesting  a  review,  and  the  requesting 
party  must  state  why  it  desires  the 
Secretary  to  review  those  particular 
producers  or  exporters.  If  the  interested 
party  intends  for  the  Secretary  to  review 
sales  of  merchandise  by  an  exporter  (or 
a  producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 


Seven  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration,  International 
Trade  Administration.  Room  1870.  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue.  NW.,  Washington. 
EXH  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement.  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303{f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 


38976 


Federal  Register  /  Vol.  62.  No.  139  /  Monday.  July  21.  1997  /  Notices 


Federal  Register  /  Vol.  62.  No.  139  /  Monday,  July  21,  1997  /  Notices 


38975 


of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  July  1997.  If  the 
Department  does  not  receive,  by  the  last 
day  of  July  1997,  a  request  for  review  of 
entries  covered  by  an  order,  finding,  or 
suspended  investigation  listed  in  this 
notice  and  for  the  period  identified 
above,  the  Department  will  instruct  the 
Customs  Service  to  assess  antidumping 
or  countervailing  duties  on  those  entries 
at  a  rate  equal  to  the  cash  deposit  of  (or 
bond  for)  estimated  antidumping  or 
coimtervailing  duties  required  on  those 
entries  at  the  time  of  entry,  or 
withdrawal  from  warehouse,  for 
consumption  and  to  continue  to  collect 
the  cash  deposit  previously  ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  conununity. 

Dated:  July  15.  1997. 
Jefi&vy  P.  Bialos, 

Principal  Deputy  Assistant  Secretary  for 
Import  Administration. 
(FR  Doc.  97-19122  Filed  7-16-97;  2:49  pm] 
BILUNG  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-821,  A-688-837] 

Large  Newspaper  Printing  Presses  and 
Components  Thereof  (LNPP)  From 
Germany  and  Japan:  Scope  Inquiry 
Instructions  and  Revision  of 
Suspension  of  Liquidation  Procedures 
for  Entries  of  LNPP  Elements  Outside 
ttie  Scope  of  ttie  Antidumping  Duty 
Order 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
EFFECTIVE  DATE:  July  21,  1997. 
FOR  FURTHER  INFORMATKM  CONTACT: 
David  Genovese,  Office  of 
Antidumping/Countervailing  Duty 
Enforcement,  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue.  N.W.. 
Washington.  D.C.  20230;  telephone 
(202) 482-4697. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendjnents 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  references  to  the 


Department's  regulations  are  to  19  CFR 
Part  351,  as  published  in  the  Federal 
Register  on  May  19,  1997  (62  FR  27296). 

Background 

On  September  4,  1996,  the 
Department  published  the  antidumping 
duty  order  on  LNPP  from  Japan  and 
Germany  (61  FR  46,621  and  46.623, 
respectively).  The  scope  of  the  orders 
cover  LNPP  systems,  additions  and  five 
named  components:  printing  units,  reel 
tension  pasters,  folders,  conveyance  and 
access  apparatuses,  and  computerized 
control  systems.  Also  included  in  the 
scope  are  elements  (i.e.,  parts  and 
subcomponents)  of  a  LNPP  system, 
addition  or  component,  which  taken 
eiltogether,  constitute  at  least  50  percent 
of  the  cost  of  manufacture  of  any  of  the 
five  major  LNPP  components  of  which 
they  are  a  part.  These  orders  also 
contained  instructions  as  to  the 
suspension  of  liquidation  of  subject 
merchandise.  These  liquidation 
instructions  directed  the  Customs 
Service  to  suspend  liquidation  and  to 
require  the  posting  of  cash  deposits  on 
entries  of  LNPP  systems,  additions  and 
components,  and  all  elements  imported 
to  fulfill  an  LNPP  contract.  With  respect 
to  elements,  suspension  of  liquidation 
would  be  in  effect  until  the  Department 
was  able  to  make  a  determination  as  to 
whether  a  specific  element  met  the  50 
percent  threshold  described  above, 
which  would  be  decided  after  all  entries 
of  such  merchandise  had  been  made 
and  the  component  of  which  they  are  a 
part  had  been  produced. 

On  September  24.  1996.  Koenig  & 
Bauer- Albert  AG  and  KBA-Motter  Corp. 
(KBA).  a  German  producer  of  LNPP  and 
its  affiliated  U.S.  importer,  asked  the 
Department  to  reevaluate  its  liquidation  ~ 
instructions.  They  argued  that  by 
requiring  the  suspension  of  liquidation 
of  all  LNPP  elements,  the  Department 
unlawfully  encompassed  non-subject 
merchandise  (i.e.,  elements  that 
constitute  less  than  50  percent  of  the 
cost  of  manufacture  of  the  component  of 
which  they  are  a  part)  and  unfairly 
imposed  a  financial  burden  on  U.S. 
companies  who  would  have  to  post  cash 
deposits  on  such  non-subject 
merchandise  until  the  Department,  at 
some  future  date,  was  able  to  make  a 
determination  as  to  whether  the 
imported  elements  met  the  50  percent 
threshold  described  above.  The 
Department  thereafter  solicited 
comments  from  all  interested  parties 
concerning  the  liquidation  instructions 
as  to  elements. 


Scope  Inquiry  Procedures  and  Revision 
of  Suspension  of  Liquidation 
Instructions 

Following  are  the  scope  inquiry 
procedures  and  revised  suspension  of 
liquidation  instructions  that  the 
Department  and  interested  parties 
agreed  upon  with  regard  to  the 
importation  of  LNPP  elements  that 
constitute  less  than  50  percent  of  the 
cost  of  manufacture  of  the  finished 
LNPP  component  of  which  they  are  a 
part. 

1 .  Upon  the  request  of  an  interested 
party  (i.e.,  foreign  manufactiirer/ 
exporter  or  U.S.  importer),  the 
Department  will  initiate  a  scope  inquiry 
with  respect  to  LNPP  elements  (i.e., 
parts  and  subcomponents)  to  be 
imported  into  the  United  States  in  order 
to  fulfill  a  LNPP  contract  which  are 
claimed  to  fall  outside  the  scope  of  the 
above-referenced  AD  orders.  The 
Department  will  instruct  the  Customs 
Service  to  suspend  liquidation  at  a  zero 
cash  deposit  rate  if  the  part}'  can 
establish  to  the  Department's 
satisfaction,  through  the  submission  of 
certain  factual  information,  that  the  sum 
of  the  LNPP  elements  to  be  imported 
pursuant  to  a  particular  LNPP  contract 
represents  less  than  50  percent  of  the 
cost  of  manufacture  of  the  LNPP 
component  of  which  they  are  a  part.  The 
deadline  for  requesting  such  an  inquiry 
is  no  later  than  75  days  prior  to  the 
intended  date  of  entry  of  the  LNPP 
elements. 

2.  In  such  an  inquiry,  the  interested 
party  will:  (1)  Make  a  claim  that  all  of 
the  elements  to  be  imported  into  the 
United  States  from  Germany  or  Japan 
pursuant  to  a  particular  LNPP  contract 
constitute  less  than  50  percent  of  the 
cost  of  manufacture  of  the  finished 
LNTP  component  of  which  they  are  part 
and,  thus,  are  not  subject  merchandise; 
and  (2)  submit  the  documentation 
specified  below  to  substantiate  its  claim. 
The  interested  party  is  also  required  to 
serve  the  submitted  materials  upon 
counsel  for  the  petitioner  on  the  earlier 
of:  (i)  the  same  day  they  are  filed  with 
the  Department,  if  an  applicable 
Administrative  Protective  Order 
("APO")  is  outstanding,  or  (ii)  within 
one  day  of  the  issuance  of  an  applicable 
APO.  Public  versions  of  such  materials 
will  be  served  upon  counsel  for  the 
petitioner  in  accordance  with  section 
351.303(f)  of  the  Department's 
regulations.  The  petitioner  will  have  15 
calendar  days  from  the  date  of  receipt  of 
such  documents  for  review  and  the 
filing  of  comments 

3.  The  foreign  manufacturer/ exporter 
and  U.S.  importer  are  required  to 
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provide  the  following  information  to  the 
Department: 

—A  list  of  the  elements  to  be  imported 
from  Germany  or  Japan,  and  other 
countries,  and  those  to  be  sourced 
domestically  pursuant  to  a  LNPP 
contract,  including  the  component 
classification  for  each  element; 
—The  LNPP  contract  and  subsequent 

amendments. 
—A  diagram  of  the  LNPP; 
— A  copy  of  the  most  recent  cost 
estimate  for  the  finished  LNPP  in  the 
United  States  on  a  component- 
specific  basis; 
— the  actual  or  estimated  cost 
(depending  on  what  is  available  prior 
to  the  time  of  importation  of  the 
German  or  Japanese  elements  into  the 
United  States)  of  elements  comprising 
the  finished  component  by  country  of 
origin  (i.e..  Japan.  Germany,  United 
States,  other) 
— Data  on  historical  variances  between 
estimated  and  actual  costs  of 
production  of  LNPP  merchandise; 
— A  financial  statement  for  the  business 

unit  that  produces  LNPPs; 
—A  schedule  of  element  importation 
and  component  production 
completion  in  the  United  States. 
If.  after  providing  the  above-specified 
information,  the  interested  party  finds 
that  the  costs  reported  to  the 
Department  were  understated  and  that 
the  cost  of  manufacture  of  the  import 
elements  will  be  over  50  percent  of  the 
cost  of  manufacture  of  the  LNPP 
component  of  which  they  are  a  partTthe 
interested  party  must  immediately 
inform  the  Department  of  Commerce. 

4.  After  the  expiration  of  the  15-day 
comment  period,  the  Department  will 
conduct  its  review  of  the  submitted 
documentation  and  will,  to  the  extent 
practicable,  make  an  expedited 
preliminary  ruling  as  to  whether  the 
merchandise  falls  outside  of  the  scope 
of  the  orders.  If  the  Department 
determines  preliminarily  that  such 
merchandise  is  outside  of  the  scope,  for 
all  such  entries  made  pursuant  to  a 
particular  LNPP  contract,  the 
Department  will  instruct  the  Customs 
Service  to  suspend  liquidation  at  a  zero 
deposit  rate. 

5.  Pursuant  to  the  Department's 
preliminary  ruling,  the  U.S.  importer 
will  be  able  to  declare  a  zero  deposit 
rate  for  the  imported  merchandise  at 
issue.  Upon  entry  of  the  merchandise 
into  the  U.S.  Customs  territory,  the  U.S. 
importer  and/or  foreign  manufacturer/ 
exporter  will  be  required  to  submit  an 
appropriate  certification  to  the 
Department  concerning  the  contents  of 
the  entry.  An  appropriate  certification 
would  generally  read  as  follows: 


Federal  Register  /  Vol.  62.  No.  139  /  Monday.  July  21,  1997  /  Notices 


I,  [Name  and  Titlel.  hereby  certify  that  the 
cost  of  the  large  newspaper  printing  press 
(LNPP)  parts  contained  in  entry  summary 

number(s) pursuant  to  contract 

number ,  constitute  less  than  50 

percent  of  the  cost  of  manufacture  of  the 
complete  LNPP  component  of  which  they  are 
a  part 

6.  The  Department  will  make  a  final 
scope  ruling  within  the  context  of  an 
adininistrative  review,  if  requested  by 
interested  parties.  Verification  of  the 
submitted  information  will  occur  within 
the  context  of  such  review,  when 
appropriate.  If  the  Department  finds  in 
its  final  ruling  that  the  imported 
merchandise  falls  below  the  50  percent 
threshold,  then  the  Department  will 
instruct  the  Customs  Service  to 
liquidate  the  entries  at  issue  without 
regard  to  antidumping  duties. 
Conversely,  if  the  Department  finds  that 
the  imported  merchandise  falls  within 
the  scope  of  the  orders  (i.e.,  because  the 
actual  total  cost  of  the  elements 
imported  to  fulfill  a  LNPP  contract  is  50 
percent  or  more  of  the  cost  of 
manufacture  of  the  complete  LNPP 
component  of  which  they  are  a  part), 
then  the  U.S.  importer  will  be  subject  to 
the  assessment  of  antidumping  duties 
on  the  imported  elements,  together  with 
any  applicable  interest  from  the  date  of 
entry  of  such  elements,  at  the  rate 
determined  in  the  review. 

Dated:  July  14. 1997. 
Robert  S.  LaRussa. 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  97-19013  Filed  7-18-97;  8:45  am) 

BiLUNQ  CODE  3610-08-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-S33-8081 

Certain  Stainless  Steel  Wire  Rod  From 
India;  Final  Results  of  New  Shipper 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
ACTION:  Notice  of  final  results  of  new 
shipper  antidumping  duty 
administrative  review;  Certain  Stainless 
Steel  Wire  Rod  from  India. 

summary:  On  February  11,  1997,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  new  shipper 
administrative  review  of  the 
antidumping  duty  order  on  certain 
stainless  steel  wire  rod  (SSWR)  from 
India  (62  FR  6171).  This  review  covers 


one  manufacturer/exporter  of  the 
subject  merchandise  to  the  United 
States,  Isibars  Limited  (Isibars),  and  the 
period  January  1, 1996  through  June  30, 
1996.  We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  Based  upon  our 
analysis  of  the  comments  received,  we 
have  not  changed  the  results  from  those 
presented  in  the  preliminary  results  of 
review. 

We  determine  that  sales  have  not  been 
made  below  normal  value  (NV).  Thus, 
we  will  instruct  the  U.S.  Customs 
Service  to  liquidate  subject  entries 
without  regard  to  antidimiping  duties. 
EFFECTIVE  DATE:  July  21, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  Little  or  Maureen  Flannery. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conmierce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230;  telephone  (202)  482-4733. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  A6t 
(URAA).  In  addition,  imless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  amended  by  the  interim 
regulations  published  in  the  Federal 
Register  on  May  11, 1995  (60  FR  25130). 

SUPPLEMENTARY  INFORMATION: 

Background 

On  February  11, 1997,  the  Department 
published  in  the  Federal  Register  (62 

FR  6171)  the  preliminary  results  of  its 
new  shipper  administrative  review  of 
the  antidiunping  duty  order  on  SSWR 
from  India. 

Under  the  Act,  the  Department  may 
extend  the  deadline  for  completion  of 
new  shipper  administrative  reviews  if  it 
determines  that  it  is  not  practicable  to 
complete  the  review  within  the 
statutory  time  limit  of  270  days.  On  May 
19,  1997,  the  Department  extended  the 
time  limit  for  the  final  results  in  this 
case.  See  Certeiin  Stainless  Steel  Wire 
Rod  from  India:  Extension  of  Time  Limit 
for  Antidumping  Duty  Administrative 
Review,  62  FR  27236  (May  19, 1997). 

We  have  now  completed  the  new 
shipper  administrative  review  in 
accordance  writh  section  751  of  the  Act 

Scope  of  Review 

The  products  covered  by  the  order  are 
SSWR  which  are  hot-rolled  or  hot -rolled 
aimealed  and/or  pickled  rounds, 
squares,  octagons,  hexagons  or  other 
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shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling  and  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross  section.  The  majority  of 
SSWR  sold  in  the  United  States  are 
round  in  cross-section  shape,  annealed 
and  pickled.  The  most  conmion  size  is 
5.5  millimeters  in  diameter. 

The  SSWR  subject  to  this  review  is 
ciurently  classifiable  under  subheadings 
7221.00.0005.  7221.00.0015, 
7221.00.0020,  7221.00.0030. 
7221.00.0040,  7221.00.0045, 
7221.00.0060,  7221.00.0075,  and 
7221.00.0080  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  order  is  dispositive. 

This  review  covers  one  manufacturer/ 
exporter,  Isibars,  and  the  period  January 
1,  1996  through  June  30,  1996. 

Analysis  of  Comments  Received 

We  gave  interested  parties  an 
opportunity  to  comment  on  our 
preliminary  results.  We  received  a  case 
brief  on  March  3.  1997  from  petitioners 
(Al  Tech  Specialty  Steel  Corp.; 
Carpenter  Technology  Corp.;  Republic 
Engineered  Steels;  Slater  Steels 
Corporation;  Talley  Metals  Technology, 
Inc.  and  United  Steel  Workers  of 
America  AFL-CIO),  and  a  rebuttal  brief 
on  March  10.  1997  from  Isibars.  On 
April  9.  1997,  the  Department  requested 
additional  comments  from  petitioners 
and  Isibars;  these  comments  were 
received  on  April  21.  1997. 

Comment  1:  Petitioners  argue  that  the 
record  evidence  in  this  new  shipper 
review  demonstrates  that,  through 
different  movements  in  certain  third- 
country  (Philippine)  prices  of  the 
subject  merchandise,  Isibars  has 
established  a  fictitious  market  within 
the  meaning  of  section  773(a)(2)  of  the 
Act.  Petitioners  argue  that  certain  third- 
country  sales  should  not  be  taken  into 
account  in  determining  NV  because  it 
appears  they  were  intended  to 
artificially  reduce  the  NV  of  the  subject 
merchandise. 

Petitioners  assert  that  the  statute  in 
this  regard  is  clear: 

The  occurrence  of  difTerent  movements  in 
the  prices  at  which  different  forms  of  the 
foreign  like  product  are  sold  •   •   *  after  the 
issuance  of  an  antidumping  duty  order  may 
be  considered  by  the  administering  authority 
as  evidence  of  the  establishment  of  a 
fictitious  market  for  the  foreign  like  product 
if  the  movement  in  such  prices  appears  to 
reduce  the  amount  by  which  normal  value 


exceeds  export  price  (or  constructed  export 
price)  of  the  subject  merchandise. 
Section  773(a)(2)  of  the  Act. 

Petitioners  argue  that  all  sales  to  the 
Philippines — those  both  inside  and 
outside  the  90/60-day  window  for 
selecting  comparison  sales  in  the  third 
country — share  the  same  terms  and 
conditions  of  sale,  delivery,  and 
payment. '  Petitioners  argue  that  Isibars 
knew  precisely  at  which  price  it  must 
sell  comparable  merchandise  in  the 
Philippines  in  order  to  eliminate 
artificially  any  dumping  margins 
because  the  comparison  sale  occurred 
af^er  the  U.S.  sale.  Petitioners  claim  that 
the  sharply  different  movements  in 
prices  for  the  subject  merchandise  are 
themselves  dispositive  of  a  fictitious 
market,  and  the  Department  should  not 
consider  the  sales  in  question  in  its 
determination  of  NV. 

Isibars  claims  that  petitioners  miscite 
the  statutory  provision  on  fictitious 
markets  and  that  the  statutory  provision 
is  concerned  with  the  change  in  relative 
prices  from  before  the  issuance  of  an 
antidumping  order  to  after  the  issuance 
of  the  order.  Isibars  asserts  that  the 
prices  were  lower  during  the  relevant 
90/60-day  period  only  because  that 
period  was  at  the  end  of  the  period  of 
review  (POR).  and  prices  declined  over 
the  POR.  Isibars  argues  that,  as  a  general 
matter,  it  sold  to  only  a  few  customers 
in  small  quantities  and  sold  to  them 
only  at  certain  times  during  the  POR. 
Isibars  claims  that  there  is  nothing 
unusual  in  that  regard  with  respect  to 
the  particular  comparison  market  sale. 
Isibars  also  maintains  that  there  is 
nothing  unusual  in  the  fact  that  the 
comparison  market  sale  occurred  after 
the  U.S.  sale.  Isibars  claims  that  the 
petitioners  want  the  Department  to  use 
sales  outside  the  90/60-day  window, 
which  would  be  contrary  to  Department 
practice. 

Department  Position:  We  agree  with 
Isibars  that  the  limited  number  of  sales 
to  a  few  customers  does  not  provide 
sufficient  support  for  finding  the 
requisite  pricing  pattern  during  the 
POR.  To  the  contrary,  the  record 
evidence  of  pricing  supports  Isibars' 
argiunent  that  prices  declined 
throughout  the  POR.  Also,  we  agree 
with  Isibars  that  there  is  nothing 
unusual  in  a  comparison  market  sale 
that  was  made  after  the  U.S.  salK  the 
Department's  practice  allows  for 
comparison  of  U.S.  prices  to  home 
market  or  third-country  sales  made  up 


'  Although  petitioners  refer  to  the  "90/60 
window,"  the  Department  in  fact  has  a  practice  of 
choosing  its  comparison  sales  in  the  home  market 
or  third  country  from  a  window  tiiat  begins  three 
months  prior  to  the  month  of  the  U.S.  sale,  and 
ends  two  months  after  the  month  of  the  U.S.  sale. 


to  two  months  after  the  U.S.  sale.  We 
therefore  conclude  that  Isibars'  third- 
coimtry  sales  within  the  comparison 
window  do  not  constitute  a  fictitious 
market.  For  additional  discussion,  see 
the  proprietary  memorandum  from 
Joseph  A.  Spetrini  dated  July  10,  1997. 

Comment  2:  Petitioners  argue  that 
certain  sales  in  the  comparison  market 
are  aberrant  and  should  be  disregarded 
as  outside  the  ordinary  course  of  trade, 
as  defined  in  section  771(15)  of  the  Act. 
Petitioners  assert  that,  in  determining 
whether  a  sale  is  outside  the  ordinary 
course  of  trade,  the  Department  does  not 
rely  on  one  factor  taken  in  isolation,  but 
rather  considers  all  of  the  circimistances 
particular  to  the  sale  in  question.  See 
Final  Determination  of  Sales  at  Less 
than  Fair  Value:  Canned  Pineapple  Fruit 
From  Thailand,  60  FR  29553  (June  5, 
1995).  Petitioners  contend  that  the 
Department's  analysis  of  these  factors  is 
guided  by  the  purpose  of  the  ordinary 
course  of  trade  provision  which  is  to 
prevent  dumping  margins  from  being 
based  on  sales  that  are  not 
representative  of  home  market  or  third- 
country  sales.  See  Monsanto  Co.  v. 
United  States.  698  F.  Supp.  275,  278 
(CIT  1988).  Petitioners  argue  that  Isibars 
realized  a  low  profit  on  the  third- 
country  comparison  sale  and  that  the 
prices  were  lower  than  those  of  other 
POR  sales.  Petitioners  assert  that  the 
Eteptutment's  preliminary  determination 
in  this  review  does  the  opposite  of  what 
was  intended  by  the  ordinary  course  of 
trade  provision  and  calculates  a 
negative  diunping  margin  based  on  sales 
that  are  not  representative  of  third- 
country  sales. 

Isibeu^  argues  that  its  prices  were 
reflective  of  general  price  trends  and 
that  petitioners'  argument  that  the 
Department  should  compare  the  U.S. 
sale  to  a  comparison  market  sale  outside 
the  90/60-day  window  is  contrary  to 
Department  practice  and  the  common 
sense  notion  that  contemporaneous 
sales  should  be  compared  for  a  fair, 
apples-to-apples  comparison.  Isibars 
argues  that  market  conditions  have 
changed  over  time,  and  that  dumping 
would  be  shown  if  the  Department  used 
the  comparison  sales  advocated  by 
petitioners  because 

noncontemporaneous  (non-comparable) 
sales  would  in  fact  be  compared.  Isibars 
claims  that  there  is  no  record  support 
for  petitioners'  claim  that  the  particular 
third-country  sale  chosen  for 
comparison  by  the  Department  had  a 
lower  profit  than  other  sales  in  the 
Philippines.  Isibars  argues  that 
profitability  would  depend  on  the  cost 
of  raw  materials  used  to  make  the  sale 
as  opposed  to  sales  at  other  points  in 
time.  Isibars  argues  that,  even  if  the  sale 
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was  at  a  lower  profit,  lower  profit,  or 
any  other  factor  mentioned  by 
petitioners,  has  never  been  found 
sufficient,  in  and  of  itself,  to  regard  a 
sale  as  outside  the  ordinary  course  of 
trade. 

Department  Position:  Section  771(15) 
of  the  Act  states  that  the  term  "ordinary 
course  of  trade"  means  the  conditions 
and  practices  which,  for  a  reasonable 
time  prior  to  the  exportation  of  the 
subject  merchandise,  have  been  normal 
in  the  trade  under  consideration  with 
respect  to  merchandise  of  the  same  class 
or  kind.  The  statute  notes  that  sales  and 
transactions  disregarded  under  773(b)(1) 
(below-cost  sales)  and  under  773(f)(2) 
(affiliated  transactions),  among  others, 
shall  be  considered  outside  the  ordinary 
course  of  trade. 

The  facts  and  circumstances  of  this 
review  do  not  support  the  argument  that 
the  comparison  sale  used  in  the 
preliminary  results  was  outside  the 
ordinary  course  of  trade.  The 
comparison  sale  is  the  same  type  of  wire 
rod  sold  throughout  the  FOR  in  the 
Philippines  and  in  the  United  States 
and,  as  noted  above,  Isibars  sold  to  this 
customer  at  other  times  during  and 
before  the  FOR.  The  sales  quantity  of 
the  comparison  sale  was  similar  to  the 
quantities  of  other  sales  during  the  FOR. 
Also,  this  sale  was  not  made  pursuant 
to  a  long-term  contract  as  petitioners 
contend.  Furthermore,  there  is  no  basis 
for  petitioners'  argument  that  Isibars 
realized  a  low  profit  on  the  third- 
country  comparison  sale.  Because  there 
was  no  cost  allegation  in  this  review, 
cost  data  was  not  provided.  Therefore, 
we  do  not  have  information  to 
determine  the  profit  realized  on  these 
sales,  nor  can  we  determine  whether 
this  sale  was  made  below  the  cost  of 
production.  For  additional  discussion, 
see  the  proprietary  memorandum  from 
Joseph  A.  Spetrini  dated  July  10,  1997. 

Comment  3:  Fetitioners  claim  that  the 
date  of  sale  methodology  for  the  U.S. 
and  third-country  sales  is  improper. 
Fetitioners  note  that  Isibars  claims  that 
the  appropriate  date  of  sale  for  its  third- 
countiy  and  U.S.  sales  is  the  invoice 
date.  Fetitioners  note  that  Isibars  states 
that  the  sales  documents  demonstrate 
that  the  prices  and  quantities  in  the 
purchase  order  can  change  up  to  the 
time  of  the  invoice.  Petitioners  argue 
that  it  is  important  to  note  that  the 
Department's  questionnaire  does  not 
instruct  respondents  to  report  the 
invoice  date  as  that  date  of  sale,  but 
states; 

Because  the  Department  attempts  to 
compare  sales  made  at  the  same  time, 
establishing  the  date  of  sale  is  an  important 
part  of  the  dumping  analysis.  Normally,  the 
date  of  sale  is  the  date  of  invoice.  However, 
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for  long  term  contracts,  the  date  of  sale 
generally  is  the  date  of  contract. 

See  Appendix  I,  Glossary  of  Terms  at 
1-4,  Antidumping  Questionnaire  dated 
August  19,  1996  (emphasis  added). 

Petitioners  contend  that  reporting  of 
the  invoice  date  as  date  of  sale  violates 
the  Department's  stated  practice  to 
"compare  sales  made  at  the  same  time." 
Petitioners  contend  that  Department's 
verification  exhibits  demonstrate  that 
the  reported  date  of  sale  for  certain 
third-country  sales  is  not  correct. 

Fetitioners  contend  that  the  proper 
date  of  sale  for  the  U.S.  sale  is  the  date 
of  order  confirmation.  Petitioners 
maintain  that,  when  the  significance  of 
the  timing  of  the  single  U.S.  sale  is 
considered  in  the  context  of  this 
antidumping  proceeding,  it  appears  that 
Isibars  has  manipulated  the  date  of  sale 
to  avoid  comparisons  that  would  yield 
a  positive  margin.  Petitioners  argue  that 
the  order  confirmation  date  is  the  point 
at  which  Isibars  and  the  U.S.  customer 
agreed  to  the  terms  of  sale,  and  that  it 
was  at  that  point  that  the  U.S.  industry 
lost  the  opportunity  to  sell  to  the  U.S. 
customer. 

Petitioners  argue  that  Isibars  has 
manipulated  the  date  of  sale  to  suit  its 
particuleir  needs  in  different 
administrative  reviews.  Petitioners  state 
that,  in  the  first  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  bar  from  India  (bar),  Isibars  claims 
that  the  proper  date  of  sale  is  the  date 
of  the  first  written  evidence  of 
agreement  on  price  and  quantity,  and 
that  the  U.S.  date  of  sale  is  the  order 
date.  Petitioners  argue  that  Isibars 
cannot  have  it  both  ways. 

Petitioners  also  state  that  Isibars 
requested  a  new  shipper  review  of  the 
antidumping  duty  order  on  stainless 
steel  flanges  from  India  (flanges)  where 
it  argued  that  purchase  order  was  the 
appropriate  date  of  sale.  Petitioners 
argue  that  the  Department  accepted 
Isibars'  conflicting  date  of  sale 
methodologies  and  calculated  zero 
margins  in  all  three  preliminary  results 
(for  wire  rod,  flanges,  and  bar). 
Fetitioners  argue  that  when  the  dates  of 
sale  are  corrected  so  that  they  are  in  line 
with  the  Department's  normal,  long- 
standing practice,  the  results  change. 

Petitioners  argue  that  the  wire  rod  and 
flanges  new  shipper  reviews  should  use 
the  same  date  of  sale  methodology 
because,  they  claim  the  facts  related  to 
the  date  of  sale  in  both  cases  are 
identical.  Petitioners  assert  that  even 
though  these  two  new  shipper  reviews 
were  initiated  within  months  of  each 
other,  both  after  the  Department's 
implementation  of  its  new  date-of- 
invoice  policy,  Isibars  used  different 


date  of  sales  methodologies  in  its 
responses.  Petitioners  contend  that,  in 
flanges,  Isibars  argued  in  direct 
contradiction  to  its  argument  on  the 
record  of  this  review  of  wire  rod. 
Petitioners  assert  that  in  flanges  Isibars 
argued: 

The  Department's  draft  proposed  new 
dumping  regulations  on  the  date  of  sale  have 
not  yet  been  implemented  and  thus  do  not 
affect  the  timeliness  of  Isibars'  review 
request. 

April  12.  1996  letter  from  Isibars  to  the 
Department  in  the  review  of  flanges. 

Petitioners  contend  that  Isibars 
acknowledged  the  existence  of  the 
Department's  proposed  regulations  and 
the  new  language  regarding  date  of  sale. 
Petitioners  assert  that,  despite  this, 
Isibars  contended  that  the  proposed 
regulations  regarding  date  of  sale  did 
not  apply  to  Isibars,  and  that  therefore 
the  oiepartment  should  use  purchase 
order  as  the  proper  date  of  sale. 
Petitioners  argue  that  the  Department 
agreed  with  Isibars  and  used  the 
purchase  order  as  the  date  of  sale  for 
U.S.  sales. 

Petitioners  maintain  that  the  date-of- 
invoice  policy  covered  the  reviews  of 
both  flanges  and  wire  rod.  Petitioners 
argue  that  the  exception  in  flanges  to  the 
Department's  new  policy  of  normally 
using  invoice  date  as  the  date  of  sale 
was  granted  to  Isibars  despite  the 
Department's  decision  to  implement  the 
date  of  sale  methodology  for  all  reviews 
initiated  after  April  1,  1996.  Petitioners 
contend  that  Isibars  argued  for,  and  the 
Department  granted,  an  exception  to 
this  new  policy  because  Isibars 
"provided  clear  evidence  that  sale  terms 
"  were  agreed  to  in  writing  in  the 
purchase  order."  See  Certain  Forged 
Stainless  Steel  Flanges  from  India; 
Preliminary  Results  of  Antidumping 
Duty  New  Shipper  Reviews,  61  FR 
59861  (November  25,  1996). 

Petitioners  argue  that,  although  the 
same  fact  pattern  exists  with  respect  to 
this  new  shipper  review  on  wire  rod  for 
Isibars,  Isibars  argues  that  the 
Department  should  now  apply  its  date- 
of-invoice  policy.  Petitioners  argue  that 
Isibars  claimed  that  the  purchase  order 
was  the  date  of  sale  in  flanges  because 
Isibars  issued  the  invoice  almost  four 
months  after  the  POR.  Petitioners  argue 
that  if  the  Department  applied  its 
normal  date-of-invoice  policy  (effective 
at  the  time  of  the  flanges  review  was 
initiated)  to  Isibars  sales  data,  the  new 
shipper  review  for  Isibars  would  have 
been  terminated.  Petitioners  argue  that 
while  the  bar  review  preceded  the 
Department's  implementation  of  its  new 
date  of  invoice  policy,  the  position 
Isibars  took  in  the  flanges  review 
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followed  the  implementation  by  one 
month.  Fetitioners  contend  that,  despite 
the  Department's  stated  change  in 
policy  regarding  date  of  invoice,  Isibars 
continued  to  argue  that  purchase  order 
was  the  appropriate  date  of  sale. 

Fetitioners  state  that,  in  response  to 
its  claim  that  the  purchase  order  is  the 
proper  date  of  sale  in  this  review,  Isibars 
argues  that  the  invoice  date  is  the  date 
of  sale  since  the  quantity  changed  up  to 
the  time  of  invoice  date.  Fetitioners 
contend  that  the  "change"  in  quantity 
referred  to  by  Isibars  is  not  a  change  in 
quantity  but  a  normal  quantity 
tolerance. 

Petitioners  contend  that  the 
Department  recognizes  that  its  new 
invoice  date  policy  "still  provides  the 
Department  with  flexibility  *   *   *."  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Open-End  Spun  Rayon  Singles  Yam 
from  Austiia,  62  FR  14400  (March  26, 
1997).  Petitioners  argue  that  in  the 
flanges  review  for  Isibars  (which  was 
initiated  after  the  Department 
implemented  its  new  date-of-invoice 
policy),  the  Department  exercised  its 
flexibility,  and  based  date  of  sale  on  the 
date  of  the  purchase  order.  Fetitioners 
argue  that  there  is  nothing  different  in 
this  review  from  the  flanges  review 
which  would  justify  switching  from  one 
methodology  to  another  where  the  fact 
pattern  is  identical.  Fetitioners  argue 
that  the  Department's  stated  policy 
remains  that  it  will  compare  sales  made 
at  the  same  time.  Petitioners  argue  that, 
because  establishing  the  proper  date  of 
sale  is  such  a  critical  part  of  any 
dumping  analysis,  the  Department  has 
qualified  its  new  date-of-invoice  policy. 
Petitioners  point  out  that,  in  the 
preamble  to  the  proposed  regulations 
(61  FR  7308),  in  response  to  one 
commentator's  concerns  that  the  use  of 
the  respondent's  invoice  date  could 
make  the  date  of  sale  subject  to 
manipulation,  the  Department 
responded  that  it  normally  will  use  the 
date  of  invoice  as  the  date  of  sale,  but 
that  "this  date  may  not  be  appropriate 
in  some  circumstances  *   *   *." 
Antidumping  Duties;  Countervailing 
Duties;  Proposed  Rule,  61  FR  7308,  7330 
(February  27,  1996).  Petitioners  also 
maintain  that  the  Department  noted 
that,  particularly  during  administrative 
reviews,  it  will  "carefully  scrutinize  any 
change  in  record  keeping"  that  could 
change  the  date  of  sale.  Id.  at  7331. 

Isibars  claims  that  the  Department 
initiated  this  new  shipper  review  under 
the  new  date  of  sale  methodology 
relying  on  the  invoice  date  and  that  the 
Department  requested  in  its 
questioiuiaire  that  Isibars  use  invoice 


date  as  the  date  of  sale.  Isibars  argues 
that  it  records  the  date  of  shipment  as 
the  date  of  sale  for  financial  reporting 
and  internal  purposes,  and  that  it 
records  sales  transactions  as  complete 
upon  shipment.  Isibafs  also  asserts  that 
the  record  indicates  that  there  are 
differences  between  ordered  and 
shipped  quantities.  Isibars  maintains 
that  the  Department  found  no  problems 
with  Isibars'  reported  dates  of  sale 
during  verification. 

Isibars  argues  that,  in  the  bar  and 
flanges  reviews,  the  Department's 
questionnaires  instructed  Isibars  to 
report  date  of  sale  based  on  order  date. 
Isibars  argues  that  therefore  the  bar  and 
flanges  cases  are  not  applicable  to  this 
case.  Isibars  claims  that  the  contract 
(order)  date  is  not  important  under  the 
invoice  date  methodology,  except  in  the 
case  of  certain  long-term  contracts. 
Isibars  maintains  that  the  U.S.  sale  was 
not  made  pursuant  to  a  long-term 
contract,  meaning  that  the  invoice  date 
is  the  proper  date  of  sale  even  under  the 
legal  authority  petitioners  cite. 

Department  Position:  We  agree  with 
Isibars.  Section  351.401(1)  of  the 
proposed  regulations  (61  FR  7308)  states 
that  the  Department  will  normally  use 
the  date  of  invoice,  as  recorded  in  the 
exporter's  or  producer's  records  kept  in 
the  ordinary  course  of  business,  as  the 
date  of  sale.  However,  the  preamble  to 
the  proposed  regulation  indicates  that 
the  Department  has  flexibility  in  cases 
in  which  the  date  of  invoice  is  not 
appropriate  as  the  date  of  sale,  such  as 
situations  involving  certain  long-term 
contracts  or  situations  in  which  there  is 
an  exceptionally  long  lag  time  between 
the  date  of  invoice  and  the  date  of 
shipment. 

On  March  29,  1996,  the  Department 
implemented  a  new  date  of  sale  policy 
based  on  the  methodology  outiined  in 
the  proposed  regulations.  The  new 
policy  applied  to  all  investigations 
initiated  after  February  1,  1996.  and  all 
reviews  initiated  after  April  1,  1996. 
(See  memorandum  from  Susan  G. 
Esserman  dated  March  29,  1996,  "Date 
of  Sale  Methodology  Under  New 
Regulations.  ")  This  new  shipper  review 
was  initiated  on  August  6,  1996*  and, 
therefore,  the  invoice  date  of  sale 
methodology  applies.  We  requested  that 
Isibars  report  the  invoice  date  as  the 
date  of  sale  in  our  questioimaire. 

As  stated  above,  the  invoice  date  of 
sale  methodology  provides  for  changes 
in  the  date  of  sale  in  situations 
involving  certain  long-term  contracts  or 
situations  in  which  there  is  an 
exceptionally  long  lag  time  between 
date  of  invoice  and  shipment  date.  Our 
review  of  the  sales  process  for  Isibars 
sales  indicates  that  there  is  no  long-term 


contract  and  that  sales  are  made  using 
only  purchase  orders.  The  lag  between 
purchase  orders  and  invoices  during  the 
POR  is  not  considered  exceptionally 
long.  We  also  have  found  that  there  is 
little  lag  time  between  the  date  of 
invoice  and  date  of  shipment.  There  are 
no  other  circumstances  present  to 
warrant  making  an  exception  to  the 
general  rule  of  using  the  date  of  invoice 
as  the  date  of  sale  for  this  review. 

With  respect  to  petitioners'  references 
to  the  bar  and  flanges  reviews,  we  note 
that  each  proceeding  and  each  segment 
thereof  is  based  on  the  facts  particular 
to  that  segment.  Applying  the  facts  of 
this  wire  rod  review  to  our  date  of  sale 
methodology,  we  determine  that  invoice 
date  is  the  proper  date  of  sale.  For 
additional  discussion,  see  the 
memorandum  from  Joseph  A.  Spetrini 
dated  July  10,  1997. 

Final  Results  of  the  Review 

As  a  result  of  our  comparison  of 
export  price  and  NV,  we  determine  that 
the  following  weighted-average 
dumping  margin  exists: 


Manufacturer/ 
exporter 

Period 

Margin 

Isibars 

1/1/96-6/30/96 

0.00 

The  Department  shall  instruct  the 
Customs  Service  to  liquidate  all 
appropriate  entries  without  regard  to 
antidumping  duties. 

Furthermore,  the  following  deposit  . 
requirements  will  be  effective  for  all 
shipments  of  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results,  as 
provided  for  by  section  751(a)(2)(C)  of 
the  Act:  (1)  The  rate  for  the  reviewed 
firm  will  be  as  listed  above;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less-than-fair- 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  rate  established  for  the 
manufacturer  of  the  merchandise  in 
earlier  reviews  or  the  original 
investigation,  whichever  is  the  most 
recent;  and  (4)  if  neither  the  exporter 
nor  the  manufacturer  is  a  firm  covered 
in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  shall  be  48.80  percent,  the 
"All  Others"  rate  established  in  the 
LTFV  investigation. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
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responsibility  under  19  CFR  353.26  to 
file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  the  review  period.  Failure 
to  comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occxirred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  Sec.  353.34(d).  Timely 
written  notification  of  the  retxim/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested. 

Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

This  administrative  review  and  this 
notice  are  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  (19  U.S.C. 
1675(a)(2)(B))  and  19  CFR  Sec. 
353.22(h). 

Dated:  July  10. 1997. 
Robert  S.  URusu. 
Acting  Assistant  Secretary  for  Import 
Administration. 
IFR  Doc.  97-19120  Filed  7-1S-97;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[Docket  No.  970424097-7169-02] 
RIN  0625-iA05 

Market  Development  Cooperator 
Program  (MDCP) 

AGENCY:  International  Trade 
Administration  (ITA),  Commerce. 
ACTION:  Notice  of  clarification  of  award 
period. 

SUMMARY:  It  has  come  to  the  attention  of 
ITA  that  its  existing  limitation  on  the 
period  over  which  MDCP  funds  can  be 
expended  may  be  in  conflict  with  the 
standard  provision  contained  in  all 
Department  of  Commerce  notices  of 
funds  availability  concerning  the 
extension  of  the  period  of  performance 
vmder  the  award.  The  purpose  of  this 
notice  is  to  clarify  existing  ITA 
discretion  on  the  maximum  award 
period  and  the  time  over  which  MDCP 
award  funds  may  be  expended. 

All  five  MDCP  notices  requesting 
applications  contained  the  following 
language: 


Award  Period:  Funds  may  be 
expended  over  the  period  of  time 
required  to  complete  the  scope  of  work, 
but  not  to  exceed  three  (3)  _'ears  from 
the  date  of  the  award. 

This  limitation  was  included  in  the 
following  Federal  Register  notices:  58 
FR  4153,  January  13.  1993;  59  FR  21750, 
April  26, 1994;  60  FR  10353,  February 
24.  1997;  61  FR  30033,  June  13. 1996;; 
and  62  FR  29710,  June  2.  1997. 

The  intent  of  the  above-referenced 
language,  viewed  in  the  context  of 
inviting  MDCP  applications,  was  to 
solicit  initial  applications  with 
comparable  award  and  budget  periods 
for  purposes  of  evaluation.  The  three 
year  award  period  was  not  mandated  by 
the  MDCP  authorizing  legislation  at  15 
U.S.C.  4723.  All  applications  complied 
with  the  funding  limitation  specified  by 
ITA.  This  language,  however,  was  not 
intended  to  prohibit  the  ITA  and  the 
Grants  Officer  from  extending  the  end 
date  of  an  MDCP  award  beyond  three 
years  for  justified  reasons.  As  specified 
in  the  following  standard  provision  of 
the  Federal  Register  notices: 
Other  Requirements 

(4)  No  Obligation  for  Future  Funding.— If 
an  application  is  selected  for  funding,  the 
Department  of  Commerce  has  no  obligation 
to  provide  any  additional  further  funding  in 
connection  with  that  award.  Renewal  of  an 
award  to  increase  funding  or  extend  the 
period  of  performance  is  at  the  total 
discretion  of  the  Department  of  Commerce. 

Accordingly,  it  is  consistent  with  the 
above-referenced  Federal  Register 
notices  to  allow  for  extensions  of  MDCP 
awards  beyond  three  years  if  such 
extensions  are  in  the  best  interest  of  ITA 
and  the  award  recipient. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  S.  Morse,  Director  Resource 
Management  and  Planning  Staff,  Trade 
Development,  ITA,  Room  3211, 
Washington.  DC  20230,  (202)  482-3197. 

Dated:  July  15.  1997. 
Jerome  S.  Morse, 

Director.  Resource  Management  and  Plarming 

Staff  Trade  Development. 

[FR  Doc.  97-19083  Filed  7-18-97;  8:45  am) 

BILUNG  COOE  3510-On-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Nortti  American  Free-Trade  Agreement 
(NAFTA),  Article  1904  BInational  Panel 
Reviews:  Notice  of  Termination  of 
Panel  Review 

AGENCY:  NAFTA  Secretariat.  United 
States  Section,  International  Trade 
Administration,  Department  of 
Commerce. 


ACTION:  Notice  of  Termination  of  Panel 
Review  of  the  final  antidmnping  duty 
determination  made  by  the  International 
Trade  Administration  in  the  eighth 
administrative  review  respecting 
Porcelain-on-Steel  Cookware  From 
Mexico.  (Secretariat  File  No.  USA-97- 
1904-05). 

SUMMARY:  Pursuant  to  the  Notice  of 
Motion  to  Terminate  the  Panel  Review 
by  the  requestors,  the  panel  review  is 
terminated  as  of  July  9.  1997.  No 
Complaints  were  filed  pursuant  to  Rule 
39,  no  Notices  of  Appearance  were  filed 
pursuant  to  Rule  40  and  no  panel  has 
been  appointed.  Thus  there  are  no 
"participants"  in  this  review  as  defined 
in  Rule  3  of  the  Rules  of  Procedure  for 
Article  1904  Binational  Panel  Review. 
Pursuant  to  Rule  71(2)  of  the  Rules  of 
Procedure  for  Article  1904  Binational 
Panel  Review,  this  panel  review  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  R.  Holbein.  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061. 14th  and  Constitution  Avenue, 
Washington.  D.C.  20230.  (202)  482- 
5438. 

SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidiunping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1. 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  July  14,  1997. 
James  R.  Holbein, 
U.S.  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  97-19045  Filed  7-18-97;  8:45  am] 
BILUNO  COOE  3S1»-GT-M 


Federal  Register  /  Vol.  62,  No.  139  /  Monday,  July  21,  1997  /  Notices 


38981 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0602970] 

An  Evaluation  of  Potential  Shrimp 
Virus  Impacts  on  Cultured  Shrimp  and 
Wild  Shrimp  Populations  In  the  Gulf  of 
Mexico  and  Southeastern  U.S.  Atlantic 
Coastal  Waters 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce,  on  behalf  of  the  Joint 
Subcommittee  on  Aquaculture. 
ACTION:  Public  meetings;  additional 
meeting  added. 

SUMMARY:  The  Joint  Subcommittee  on 
Aquaculture  (JSA);  Office  of  Science 
and  Technology  Policy,  released  a 
report  on  June  5,  1997,  describing  the 
potential  impacts  of  shrimp  viruses  on 
cultured  shrimp  and  on  wild  shrimp 
populations  in  the  Gulf  of  Mexico  and 
southeastern  U.S.  Atlantic  coastal 
waters.  Comments  received  in  writing, 
or  at  public  meetings,  will  be  used  to 
help  develop  plans  for  an  ecological  risk 
assessment  on  shrimp  viruses.  Three 
public  meetings  have  been  previously 
scheduled  and  a  fourth  public  meeting 
is  being  added  to  accommodate  public 
interest. 

DATES:  Public  meetings  have  been 
previously  scheduled  at  the  following 
locations:  Charleston,  SC  on  July  15; 
Mobile,  AL  on  July  21;  and  Brownsville, 
TX  on  July  23.  A  fourth  public  meeting 
will  be  held  on  July  25  in  Thibodeaux, 
Louisiana.  Comments  may  be  provided 
at  any  of  four  public  meetings. 
Consideration  will  be  given  to 
comments  received  on  or  before  August 
31,  1997. 

ADDRESSES:  Copies  of  a  report  prepared 
for  the  JSA  entitled,  "An  Evaluation  of 
Shrimp  Virus  Impacts  on  Cultured 
Shrimp  and  on  Wild  Shrimp 
Populations  in  the  Gulf  of  Mexico  and 
Southeastern  U.S.  Atlantic  Coastal 
Waters"  (the  shrimp  virus  report)  may 
be  obtained  by  contacting  NMFS 
Assistant  Administrator's  Office  of 
Industry  and  Trade,  at:  301-713-2379  ext 
141  or  by  accessing  the  NMFS  Home 
Page,  at:  http://kingfish.ssp.nmfs.gov/ 
oit/oit.html.  To  help  ensure  that  written 
comments  are  considered,  send  an 
original  and  three  copies  to  Mr.  Jerome 
Erbacher,  Office  of  Industry  &  Trade, 
Room  3675,  SSMC3,  NMFS.  1315  East- 
West  Highway.  Silver  Spring,  MD 
20910,  or  facsimile  to  (301)  713-2384. 
To  attend  any  of  the  public  meetings, 
contact  the  Eastern  Research  Group,  Inc. 
(ERG)  Conference  Line,  (617)674-7374. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  information,  contact  Dr. 
Thomas  Mcllwain,  Chairperson  of  the 
JSA  Shrimp  Virus  Work  Group,  NMFS, 
3209  Frederick  Street,  Pascagoula,  MS 
39567,  (601)  762-4591  or  Dr.  Thomas  C. 
Siewicki,  219  Ft.  Johnson  Road, 
Charleston,  SC  29412,  (803)  762-8534. 

SUPPLEMENTARY  INFORMATION:  For 

background  information  please  see  the 
notice  published  in  the  Federal  Register 
on  June  11,  1997  (62  FR  31790).  Three 
public  meetings  have  been  previously 
scheduled  and  a  fourth  public  meeting 
is  being  added  to  accomodate  public 
interest.  The  fourth  meeting  will  be  held 
on  July  25  in  Thibodeau,  LA. 

Dated:  July  15.  1997. 
David  L.  Evans, 

A  cting  A  ssistant  A  dministrator  for  Fisheries . 

National  Marine  Fisheries  Service. 

(FR  Doc.  97-19113  Filed  7-18-97;  8:45  am) 

BILUNG  COOE  3H0-S2-f 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
August  1.  1997. 

PLACE:  1155  21st  St.,  NW.,. Washington, 
DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc,  97-19142  Filed  7-16-97;  4:31  pmj 

BILUNO  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 
August  8,  1997. 

PLACE:  1155  21st  St.,  NW.,  Washington. 
DC,  9th  Fl.  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 
Matters.  ..^ 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

(FR  Doc.  97-19143  Filed  7-16-97;  4:31  pm) 

BILUNG  CODE  e3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  1 1:00  a.m.,  Friday. 
August  15,  1997. 

PLACE:  1155  21st  St.,  N.W.,  Washington. 
D.C.  9th  Fl.  Conference  Room. 
STATUS:  Closed 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission . 

(FR  Doc  97-19144  Filed  7-16-97;  4:31  pm) 

BILUNG  COOE  e3S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  11.00  a.m.,  Friday, 
August  22,  1997. 

PLACE:  1155  21st  St..  N.W.,  Washington. 
DC.  9th  Fl.  Conference  Room. 
STATUS:  Closed. 
MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  97-19145  Filed  7-16-97;  4:09  pm) 

BILUNG  CODE  63S1-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11:00  a.m.,  Friday, 

August  29,  1997. 

PLACE:  1155  2l8t  St.,  N.W.,  Washington. 

D.C.  9th  fl.  Conference  Room. 

STATUS:  Closed. 
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MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A  Webb.  202^1&-510O. 

lean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  97-19146  Filed  7-16-97;  4:09  pm] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

(0MB  Control  No.  9000-0133] 

SutMTiission  for  0MB  Review; 
Comment  Request  Entitled  Defense 
Production  Act  Amendments 

AQENOES:  Department  of  Defense  (DOD). 
General  Service  Administration  (GSA). 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  an 
extension  to  an  existing  OMB  clearance 
(9000-0133).      

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  Defense  Production  Act 
Amendments.  A  request  for  comments 
was  published  at  62  FR  26482,  May  14, 
1997.  No  comments  were  received. 
DATES:  Comment  Due  Date:  August  20, 
1997. 

ADDRESSES:  Comemnts  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  FAR  Desk 
Officer.  OMB,  Room  10102,  NEOB. 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat,  1800  F  Street.  NW, 
Room  4037,  Washington,  DC  20405. 
Please  cite  OMB  Control  No.  9000-0133 
in  all  correspondence. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mr.  Jack  O'Neill,  Federal  Acquisition 
Policy  Division,  GSA  (202)  501-3856. 

SUPf>I.EMENTARY  INFORMATION: 

A.  Purpose 

Title  ni  of  the  Defense  Production  Act 
(DP A)  of  1950  authorizes  various  forms 
of  Government  assistance  to  encoxirage 


expansion  of  production  capacity  and 
supply  of  industrial  resources  essential 
to  national  defense.  The  DPA 
Amendments  of  1992  provide  for  the 
testing,  qualification,  and  use  of 
industrial  resources  manufactured  or 
developed  with  assistance  provided 
under  Title  HI  of  the  DPA. 

The  rule  requires  contractors,  upon 
the  direction  of  the  contracting  officer, 
to  test  Title  III  industrial  resources  for 
qualification,  aad  provide  the  test 
results  to  the  Defense  Production  Act 
Office.  The  rule  expresses  Government 
policy  to  pay  for  such  testing  and 
provides  definitions,  procediues,  and  a 
contract  clause  to  implement  the  policy. 
This  information  is  used  by  the  Defense 
Production  Act  Office,  Tide  III  Program, 
to  determine  whether  the  Tide  III 
industrial  resource  has  been  provided 
an  impartial  opportunity  to  qualify. 

B.  Annual  Reporting  Burden 

Public  reporting  biuden  for  this 
collection  of  information  is  estimated  to 
average  100  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  aimual  reporting  burden  is 
estimated  as  follows:  Respondents,  6; 
responses  per  respondent,  3;  total 
annual  responses,  18;  preparation  hours 
per  response,  100;  and  total  response 
burden  hours,  1,800. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  copies  of  OMB 
applications  or  justifications  from  the 
General  Service  Administration,  FAR 
Secretariat  (VRS),  Room  4037. 1800  F 
Sti«et,  NW,  Washington,  DC  20405, 
telephone  (202)  501^755.  Please  cite 
OMB  Control  No.  9000-0133,  in  all 
correspondence. 

Dated:  July  15, 1997. 
Sharon  A.  Kiaer, 
FAR  Secretariat. 
[FR  Doc.  97-19076  Filed  7-18-97;  8:45  am] 

BILUNGCOOE  eS20-34-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Prepare  a  Joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  and  To 
Re-Open  Scoping  for  Disposal  and 
Reuse  of  the  Long  Beach  Naval  Station 
and  Naval  Shipyard,  Long  Beach,  CA 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508)  implementing 
procedural  provisions  of  the  National 


Environmental  Policy  Act  (NEPA),  the 
California  Environmental  Quality  Act 
(CEQA),  and  the  Defense  Base  Closure 
and  Realignment  Act  (DBCRA),  the 
Department  of  the  Navy  (Navy)  and  the 
City  of  Long  Beach,  California, 
announce  their  intent  to  prepare  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
and  to  re-open  scoping  for  the  proposed 
disposal  and  reuse  of  Long  Beach  Naval 
Station  and  Naval  Shipyard,  Long 
Beach.  California  (hereafter  referred  to 
as  the  Naval  Complex).  Navy  will  be  the 
lead  agency  for  NEPA  documentation 
and  the  City  of  Long  Beach  will  be  the 
lead  agency  for  CEQA  documentation. 

In  1991.  the  Defense  Base  Closure  and 
Realignment  Commission  (BRAG 
Commission)  recommended  the  closure 
of  the  Long  Beach  Naval  Station.  The 
recommendation  was  approved  by 
President  Bush  and  accepted  by  the  One 
Hundred  Second  Congress  later  th^t 
same  year.  In  1995.  the  BRAG 
Commission  recommended  closure  of 
the  Long  Beach  Naval  Shipyard.  The 
recommendation  was  approved  by 
President  Clinton  and  accepted  by  the 
One  Hundred  Fourth  Congress  later  that 
same  year.  The  Naval  Station  was 
operationally  closed  on  September  30, 
1994,  and  the  Naval  Shipyard  is 
scheduled  for  operational  closure  on 
September  30. 1997.  The  Naval  Station 
was  declared  surplus  to  the  needs  of  the 
Federal  Government  in  September  1995. 
Navy  intends  to  declare  the  Naval 
Shipyard  surplus  to  the  needs  of  the 
Federal  Government  in  the  near  future. 

The  Naval  Complex  is  located  on 
Terminal  Island  in  the  Long  Beach 
Harbor  District  and  is  generally  located 
south  of  Ocean  Boulevard  and  east  of 
the  Long  Beach/Los  Angeles  municipal 
boundary.  The  Naval  Complex  includes 
over  500  acres  of  real  property  and  602 
acres  of  submerged  lands.  The  fuel 
depot,  located  on  Naval  Station 
property,  vsrill  be  retained  by  Navy.  A 
small  government-owned,  contractor- 
operated  parcel  within  the  Naval 
Shipyard  was  also  excluded  from  the 
BRAG  Commission's  closure 
recommendations  and  will  be  handled 
imder  separate  authority.  The  title  of  the 
United  States  to  approximately  85  acres 
of  land  and  602  acres  of  submerged 
lands  is  subject  to  reversion  to  the  City 
of  Long  Beach  in  accordance  with  the 
judgment  in  United  States  of  America  v. 
1039  Acres  of  Land,  etc.  et  al. 

Pursuant  to  DBCRA  and  associated 
Department  of  Defense  policy.  Navy 
must  treat  the  city's  redevelopment  plan 
for  the  installation  as  part  of  the  Federal 
action.  The  redevelopment  plan  is  a 
plan  developed  by  the  Local 
Redevelopment  Authority  (LRA)  and 
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provides  for  the  reuse  or  redevelopment 
of  the  closed  bases.  The  City  of  Long 
Beach  was  approved  as  the  LRA  for  both 
the  Naval  Station  and  the  Naval 
Shipyard  by  the  Secretary  of  Defense. 
The  City  of  Long  Beach  has  prepared 
separate  reuse  plans  for  the  Naval 
Station  and  the  Naval  Shipyard.  The 
City  Reuse  Plans  include  development 
of  all  Naval  Station  and  Naval  Shipyard 
property  within  the  jurisdiction  of  the 
City  of  Long  Beach,  including  the 
reversionary  parcels.  Accordingly,  the 
environmental  impacts  of  use  of  these 
parcels  will  also  be  evaluated  in  the 
EIS/EIR. 

Initially,  Navy  determined  that 
disposal  and  reuse  of  the  Naval  Station 
and  Navy  Shipyard  should  be  evaluated 
in  separate  NEPA  documents  because 
the  Naval  Station  and  Naval  Shipyard 
were  closed  under  separate  BRAG 
Commission  actions  and  it  was  possible 
to  make  functionally  independent 
decisions.  In  addition,  the  Naval 
Shipyard  had  not  yet  been  declared 
surplus.  Accordingly,  Navy  prepared 
and  distributed  a  Final  Environmental 
Impact  Statement,  dated  February  1997, 
for  disposed  and  reuse  of  the  Long  Beach 
Naval  Station.  Navy  also  published  a 
notice  of  intent  to  prepare  an  EIS  for 
disposal  and  reuse  of  the  Long  Beach 
Naval  Shipyard  on  September  30, 1996. 

Although  the  Naval  Station  and  Navcd 
Shipyard  were  closed  under  separate 
BRAC  Commission  actions.  Navy  has 
reevaluated  its  initial  decision  and 
determined  that  it  is  appropriate  to 
address  the  disposal  and  reuse  of  the 
Naval  Complex  in  a  single 
environmental  document.  This 
determination  was  based  on  several 
factors:  the  properties  are  adjacent;  the 
proposed  reuse  by  the  LRA  for  each 
property  is  generally  similar;  the 
proposed  disposal  and  reuse  actions 
will  now  occiu  in  the  same  general 
timeframe;  and  there  is  the  possibility 
that  a  combined  analysis  could  identify 
mitigation  measures  to  reduce  impacts 
to  the  Roosevelt  Base  Historic  District 
and  other  potential  environmental 
impacts. 

Navy  and  the  city  of  Long  Beach  have 
decided  to  prepare  a  joint  EIS/EIR  for 
these  properties.  The  city  of  Long 
Beach,  through  its  Harbor  Department, 
prepared  an  EIR  for  the  proposed 
development  of  the  Naval  Station 
property.  The  EIR  was  certified  by  the 
Board  of  Harbor  Commissioners  on 
September  3, 1996.  The  city,  through  its 
Harbor  Department,  published  a  notice 
of  preparation  on  November  1,  1996  for 
proposed  development  of  the  Naval 
Shipyard  but  has  not  completed  an  EIR 
for  that  development.  Therefore,  for 
CEQA  purposes,  the  joint  EIS/EIR  will 


serve  as  an  EIR  for  the  Shipyard  and  a 
subsequent  EIR  for  the  Naval  Station. 
The  proposed  Navy  action  involves 
the  disposal  of  land,  buildings,  and 
infrastructure  for  subsequent  reuse  of 
the  Naval  Complex.  This  property 
includes  administrative  buildings, 
housing,  recreational  facilities,  utility 
systems,  ship  repair  and  maintenance, 
warehouses,  and  other  support  facilities. 
The  proposed  city  of  Long  Beach  action 
involves  the  reuse  of  the  Naval  Complex 
in  accordance  with  its  Reuse  Plans. 
These  Plans  propose  the  demolition  of 
6  piers,  two  dry-docks  (the  large  dry- 
dock  would  remain),  and  most  of  the 
buildings.  The  Reuse  Plans  also  require 
over  6  million  cubic  yards  of  material  to 
be  dredged  from  the  West  Basin.  Under 
the  city  of  Long  Beach's  proposed  reuse, 
the  former  Naval  facilities  would  be 
replaced  by  a  total  of  315  acres  devoted 
to  marine  container  terminal  and 
intermodal  raiLyard  operations;  an  18- 
acre  shipyard  facility  surrounding  the 
remaining  dry-dock;  an  18-acre  Sea- 
Launch  satellite  launch  vehicle 
preparation  facility;  a  36-acre  liquid 
bulk  facility;  a  15-acre  police  facility; 
and  over  100  acres  of  neobulk, 
breakbulk,  and  other  port  and  port 
ancillary  facilities. 

As  the  LRA's  Reuse  Plans  would 
require  demolition  of  the  Roosevelt  Base 
Historic  District.  Navy  will  undertake  an 
adaptive  reuse  study  of  the  historic 
district.  Navy  will  also  reinitiate 
consultation  under  section  106  of  the 
National  Historic  preservation  act  with 
the  State  Historic  Preservation  Officer 
and  the  Advisory  Council  on  Historic 
Preservation  to  develop  a  Memorandum 
of  Agreement  addressing  potential 
effects  on  the  historic  district  and 
identifying  possible  mitigation 
measures. 

This  joint  EIS/EIR  will  analyze  the 
environmental  effects  of  the  disposal 
and  reuse  of  the  Naval  Complex. 
Environmental  issues  to  be  addressed  in 
the  joint  EIS/EIR  include:  Geology, 
topography,  and  soils;  hydrology; 
biology;  noise;  air  quality;  land  use; 
historic  and  archeological  resources; 
socioeconomics;  transportation/ 
circulation;  public  facilities/recreation; 
safety  and  environmental  health, 
including  environmental  justice; 
aesthetics;  and  utilities.  The  analysis 
will  include  an  evaluation  of  the  direct, 
indirect,  short-term,  and  cumulative 
impacts  associated  with  the  proposed 
action.  The  probable  environmental 
impacts  of  the  project  include  potential 
adverse  impacts  upon  biology,  noise 
and  vibration  levels,  air  quality, 
historical  resources,  transportation/ 
circulation,  ground  shaking, 


liquefaction,  and  risks  from  hazardous 
material. 

Alternatives  will  be  developed 
primarily  from  the  reuse  plans  adopted 
by  the  LRA.  A  "no  action"  alternative, 
wherein  Navy  would  retain  the  property 
in  caretaker  status.  Mill  be  included  in 
the  joint  EIS/EIR.  Other  alternatives  may 
be  developed  from  suggestions  received 
during  the  public  scoping  process  or 
from  the  adaptive  reuse  study  of  the 
Roosevelt  Base  Historic  District  that  will 
be  imdertaken  by  Navy.  Navy  and  the 
city  of  Long  Beach  encourage  the 
involvement  of  all  interested  parties  in 
the  development  of  potential 
alternatives. 

No  decisions  regarding  disposal  will 
be  made  until  this  NEPA/CEQA  process 
is  complete. 

ADOmONAL  INFORMATION:  The 
Department  of  the  Navy  and  the  city  of 
Long  beach  will  initiate  a  scoping 
process  for  the  purpose  of  determining 
the  scope  of  issues  to  be  addressed  and 
for  the  purpose  of  identifying  significant 
issues  relative  to  this  action,  including 
the  use  of  baseline  data  for  the  period 
prior  to  the  closure  of  the  Naval 
Complex  pursuant  to  California 
Resources  Code  Section  21083.8.1.  A 
public  meeting  to  allow  oral  comments 
from  the  public  will  be  held  at  the  Long 
Beach  City  Council  Chamber,  333  West 
Ocean  Boulevard,  Long  Beach. 
California  on  August  20.  1997  at  6:00 
p.m.  This  meeting  will  be  advertised  in 
area  newspapers  and  notices  will  be 
mailed  to  the  interested  parties, 
including  responsible  agencies, 
identified  through  scoping  and  during 
preparation  of  previous  documents. 
Navy  and  city  of  Long  Beach 
representatives  will  be  available  at  the 
scoping  meeting  to  receive  comments 
from  the  public  regarding  issues  of 
concern.  A  brief  presentation  describing 
the  disposal  and  NEPA/CEQA  processes 
will  precede  requests  for  public 
comments.  It  is  important  that  federal, 
state,  and  local  agencies,  as  well  as 
interested  organization  and  individuals, 
take  this  opportunity  to  identify  other 
reuse  alternatives  and  environmental 
concerns  that  should  be  addressed 
during  preparation  of  the  joint  EIS/EIR. 

Agencies  and  the  public  are  invited 
and  encouraged  to  provide  written 
comments  in  addition  to,  or  in  lieu  of, 
oral  comments  at  the  public  meeting.  To 
be  most  helpful,  scoping  comments 
should  clearly  describe  specific  issues 
or  topics  that  the  commenter  believes 
the  joint  EIS/EIR  should  address 
Written  comments  or  questions 
regarding  the  scoping  process  and  or  the 
joint  EIS/EIR  should  be  postmarked  no 
later  than  September  3,  1997  and  sent  to 
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the  address  below.  To  ensure  that  all 
comments  are  received  and  addressed, 
Navy  will  be  the  point  of  contact  for  this 
joint  EIS/EIR. 

FOR  FURTHER  INFORMATKX  CONTACT:  Ms. 
Melanie  Ault.  BRAC  Program  Office, 
Southwest  Division,  Naval  Facilities 
Engineering  Command,  1420  Kettner 
Boulevard,  Suite  501,  San  Diego,  CA 
92101-2404. 

Dated:  July  16, 1997 
D.E.  Koenig, 

LCDR.  JAGC,  USN.  Alternate  Federal  Register 
Liaison  Officer. 
(FR  Doc.  97-19107  Filed  7-18-97;  8:45  am] 

HUJNO  COOC  M10-FF-M 


DEPARTMErrr  OF  EDUCATION 
[CFDA  No*.  84.320A,  84.321  A,  and  84.322A] 

Office  Of  Eleinentary  and  Secondary 
Education— Alaska  Native  Programs; 
Notice  Inviting  Applications  for  New 
Awards  for  Rscal  Year  1997 

summary:  The  Secretary  invites 
applications  for  new  awards  for  fiscal 
year  (FY)  1997  under  three  direct  grant 
programs  for  Alaska  Natives  and 
announces  deadline  dates  for  the 
transmittal  of  applications  under  these 
programs. 

SUPPLEMENTARY  INFORMATION:  In  the 
March  27,  1997  Federal  Register  (62  FR 
14763),  the  Secretary  published  a  notice 
inviting  applications  for  new  awards  for 
FY  1997  under  the  Alasita  Native 
Educational  Planning,  Curriculum 
Development,  Teacher  Training  and 
Recruitment  Program  (CFDA  No. 
84.320A);  the  Alaska  Native  Home- 
Based  Education  for  Preschool  Children 
program  (CFDA  No.  84.321A):  and  the 
Alaska  Native  Student  Enrichment 
Programs  (CFDA  No.  84.322A).  Under 
those  competitions,  which  closed  on 
May  27,  1997,  the  Secretary  expects 
toward  approximately  S5  million  in 
grants.  However,  the  total  FY  1997 
appropriation  for  these  programs  is  $8 
million.  To  ensure  that  the  applications 
receiving  funding  under  these  programs 
are  of  the  highest  possible  quality,  and 
to  give  more  organizations  an 
opportunity  to  apply,  the  secretary 
hereby  announces  a  second  FY  1997 
grant  competition  under  the  Alaska 
Native  programs,  and  announces  the 
deadline  date  for  the  transmittal  of 
applications  under  this  second 
competition. 

Applicants  that  previously  submitted 
applications  under  these  programs  but 
were  not  approved  for  funding  in  the 
competitions  that  closed  on  May  27, 
1997,  must  submit  new  or  revised 


applications  in  order  to  participate  in 
this  competition.  Such  applicants  are 
encouraged  to  strengthen  their 
proposals  and  to  reapply  by  the  new 
closing  date  of  August  29. 1997.  As 
always,  applicants  may  request 
technical  assistance  from  the 
Department  in  the  preparation  of  their 
applications. 

Date  Applications  Available:  July  21. 
1997. 

Deadline  for  Transmittal  of 
Applications:  August  29,  1997. 

Estimated  AvaUable  Funds:  Up  to 
$2.9  million. 

Note:  The  Secretary  will  hold  a  single 
competition  for  projects  under  all  three 
programs  described  in  this  notice.  These 
funds  will  be  allocated  among  the  highest- 
quality  applications  received.  Applicants 
must  submit  a  separate  application  for  each 
program  for  which  they  apply. 

Estimated  Range  of  Awards:  $50,000 
to  $2,900,000. 

Project  Period  for  All  Progmms:  36 
months. 

Note:  The  Department  is  not  txjund  by  any 
estimates  in  this  notice.  Funding  estimates 
are  for  the  first  year  of  the  project  period 
only.  Funding  for  the  second  and  third  years 
is  subject  to  the  availability  of  funds  and  the 
approval  of  continuation  (see  34  CFR  75.253). 

84.320A — Alaska  Native  Educational 
Planning,  Curriculum  Development, 
Teacher  Training  and  Recruitment 
Program 

Purpose  of  Program:  To  support 
projects  that  recognize  and  address  the 
unique  educational  needs  of  Alaska 
Native  students  through  consolidation, 
development,  and  implementation  of 
educational  plans  and  strategies  to 
improve  schooling  for  Alaska  Natives, 
development  of  curricula,  and  the 
training  and  recruitment  of  teachers. 
This  program  is  authorized  by  section 
9304  of  the  Elementary  and  Secondary 
Education  Act 

Eligible  Applicants:  Alaska  Native 
organizations  or  edupational  entities  , 
with  experience  in  developing  or 
operating  Alaska  Native  programs  or 
programs  of  instruction  conducted  in 
Alaska  Native  languages,  or 
partnerships  involving  Alaska  Native 
organizations. 

Authority:  20  U.S.C.  7934. 

84.3 21  A— Alaska  Native  Home-Based 
Education  for  Preschool  Children 

Purpose  of  Program:  To  support  home 
instruction  programs  for  preschool 
Alaska  Native  children  that  develop 
parents  as  educators  for  their  children 
and  ensure  the  active  involvement  of 
parents  in  the  education  of  their 
children  from  the  earliest  ages.  This 


program  is  authorized  by  section  9305 
of  the  Elementary  and  Secondary 
Education  Act. 

Eligible  Applicants:  Alaska  Native 
organizations  or  educational  entities 
with  experience  in  developing  or 
operating  Alaska  Native  programs,  or 
partnerships  involving  Alaska  Native 
organizations. 

Anthority:  20  U.S.C.  7935. 

84.322A— Alaska  Native  Student 
Enrichment  Programs 

Purpose  of  Program:  To  support 
projects  that  provide  enrichment 
programs  and  family  support  services 
for  Alaska  Native  students  from  rural 
areas  who  are  preparing  to  enter  village 
high  schools  so  that  they  may  excel  in 
science  and  mathematics.  This  program 
is  authorized  by  section  9306  of  the 
Elementary  and  Secondary  Education 
Act. 

Eligible  applicants:  Alaska  Native 
educational  organizations  or 
educational  entities  with  experience  in 
developing  or  operating  Alaska  Native 
programs,  or  partnerships  including 
Alaska  Native  organizations. 

Authority:  20  U.S.C.  7936. 

Selection  Criteria:  In  accordance  with 
the  competition  announced  in  the 
March  27.  1997  Federal  Register  (62  FR 
14763).  the  Secretary  will  use  the 
selection  criteria  as  it  originally 
appeared  to  evaluate  applications  under 
the  competition  in  this  notice.  The 
maximum  score  for  all  of  the  selection' 
criteria  is  100  points.  The  maximum 
score  for  each  criterion  is  as  follows: 

(a)  Meeting  the  purposes  of  the 
authorizing  statute — 30  points. 

(b)  Extent  of  need  for  the  project— 20 
points. 

(c)  Plan  of  operation — 20  points. 

(d)  Quality  of  key  personnel — 7 
points. 

(e)  Budget  and  cost  effectiveness — 5 
points. 

(f)  Evaluation  plan — 15  points. 

(g)  Adequacy  of  resources — 3  points. 
Applcable  Regulations:  The 

Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  Parts  74,  75,  77.  80,  81.  82.  85. 
and  86. 

For  Applications  Or  Information 
Contact:  Mr.  Sharron  E.  Jones  or  Ms. 
Lynn  Thomas,  U.S.  Department  of 
Education,  600  Independence  Avenue, 
S.W.,  Portals  Building,  Room  4500.  Mail 
Stop  6240.  Washington,  D.C.  20202. 
Telephone  (202)  260-1431  or  (202)  260- 
1541.  or  FAX:  (202)  260-7767.  Internet: 

Sharron |ones@ed.gov  or 

Lynn Thomas®ed.gov.  Individuals 

who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

Information  about  the  Department's 
funding  opportunides,  including  copies 
of  application  notices  for  discretionary 
grant  competitions,  can  be  viewed  on 
the  Department's  electronic  bulletin 
board  (ED  Board),  telephone  (202)  260- 
9950;  on  the  Internet  Gopher  Server  (at 
gopher://gcs.ed.  gov);  or  on  the  World 
Wide  Web  (at  http://gcs.ed.gov).  The 
official  application  notice  for  a 
discretionary  grant  competition, 
however,  is  the  notice  published  in  the 
Federal  Register. 

Dated:  July  15,  1997. 
Gerald  N.  Tirozzi, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education . 

(FR  Doc.  97-19029  Filed  7-18-97;  8:45  am) 
BILUNG  CODE  4000-01-M 


Federal  Register  /  Vol.  62.  No,  139  /  Monday.  July  21,  1997  /  Notices 


38985 


DEPAFITMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-021] 

Columbia  Gas  Transmission  Corp.; 
Notice  of  Refund  Report 

July  15. 1997. 

Take  notice  that  on  June  30,  1997, 
Coliunbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  filing  with  the 
Federal  Energy  Regvdatory  Conunission 
(Commission)  its  Refund  Report  made  to 
comply  with  the  November  22,  1996, 
Offer  of  Setdement  in  Docket  No.  RP95- 
408  et  al.  as  approved  by  the 
Commission  on  April  17,  1997. 

On  June  2,  1997,  Columbia  made 
refunds  in  the  amount  of  $63,515,406.14 
as  a  result  of  the  settlement  in  Docket 
No.  RP95-408,  et  al,  approved  by  the 
Commission  on  April  17,  1997.  On 
November  22.  1996,  Columbia 
submitted  to  the  Commission  an  Offer  of 
setdement  in  Docket  Nos.  RP95-408- 
000.  RP9&-149-000.  CP96-1 18-000, 
CP96-213-000,  CP96-668-000,  CP96- 
385-000,  and  CP96-121-000.  The  Offer 
of  Setdement  represented  an  integrated 
and  complete  resolution  of  issues  in 
these  dockets,  except  for  the 
environmental  issues  reserved  for 
hearing  in  Phase  n  and  a  single  rate 
design  issue  concerning  the  straight- 
fixed-variable  (SFV)  rate  design 
underlying  Columbia's  rates.  Stipidation 
I  of  the  Settlement  resolves  all  issues 
regarding  zone  or  distance-sensitive 
rates.  Stipulation  n  of  the  Setdement 
resolves  issues  related  to  rates  and 
refunds,  overall  system  costs,  the  sale  of 


gathering  and  products  extraction 
facilities  and  the  unbundling  of 
gathering  and  products  extraction  costs, 
and  the  disposition  of  proceeds  from 
sales  of  base  gas. 

The  refunds  made  on  June  2,  1997 
include:  (1)  Refunds  due  under  Article 
I,  Section  D  of  Stipulation  I  for  the 
period  November  1,  1996  through  April 
30,  1997,  including  interest  through 
June  1,  1997;  (2)  Refunds  due  under 
Article  I,  Section  E  of  Stipulation  11  for 
the  difference  between  the  Collection 
Rates  in  Appendix  D  and  the  Setdement 
Rates  in  Appendix  E  of  the  Setdement 
for  the  period  February  1,  1996  through 
January  31,  1997,  including  interest 
dm)ugh  June  1,  1997;  and  (3)  Reftinds 
due  under  Article  m.  Section  G  of 
Stipulation  n  representing  a  lump  sum 
payment  for  the  time  value  of  money 
associated  with  the  deferred  taxes 
applicable  to  the  facilities  to  be  sold  to 
Columbia  Natiiral  Resources  pursuant  to 
Article  n,  Section  D(l)  of  Stipulation  11. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
Office  of  the  Secretary,  888  First  Street 
NE.,  Washington,  DC  20424.  in 
accordance  with  Sections  385.214  and 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  shoidd  be 
filed  on  or  before  July  22,  1997.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room. 

Lois  D.  Casheil, 
Secretary. 

[FR  Doc.  97-19053  Filed  7-1&-97;  8:45  am] 
BNXMG  CODE  «717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-270S-000] 

Montaup  Electric  Company;  Notice  of 
Rling 

July  15,  1997. 

Take  notice  that  on  June  18,  1997. 
Montaup  Electric  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Stireet,  N.E.,  Washington.  D.C 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  RuJes  of 


Practice  and  Procedures  (18  CFR 
385.211  and  18  CFR  385.214).  All  such 
motions  or  protests  should  be  filed  on 
or  before  July  25,  1997.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Cashell, 
Secretary. 
[FR  Doc.  97-19055  Filed  7-1&-97;  8:45  am) 

WLUNO  CODE  6717-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP97-620-000] 

Williams  Natural  Gas  Company;  Notice 
of  Application 

July  15,  1997. 

Take  notice  that  on  July  3,  1997,  as 
supplemented  on  July  10,  1997, 
Williams  Natural  Gas  Company  (WNG), 
P.O.  Box  3288,  Tulsa,  Oklahoma  74101, 
filed  in  Docket  No.  CP97-62O-000  an 
application  pursuant  to  Section  7(b)  of 
die  Natural  Gas  Act  (NGA)  for 
permission  and  approval  to  abandon,  by 
sale  to  Western  Gas  Resources,  Inc. 
(WGR).  10.7  miles  of  die  YeUowstone 
12-inch  lateral  pipeline  and  related 
facilities,  and  two  meter  settings  in 
Woods  County,  Oklahoma  and 
Comanche  County,  Kansas,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to 
public  inspection. 

WNG  states  that  the  Yellowstone  12- 
inch  lateral  was  originally  constructed 
to  transport  volumes  of  gas  purchased 
by  WNG  from  the  Yellowstone  field  to 
WNG's  26-inch  Sti^ght  Line.  WNG 
further  states  that  because  of  changes  in 
the  natural  gas  industry  resulting  from 
Commission  Order  Nos.  436,  500  and 
636,  WNG  has  determined  dial  WNG's 
ownership  of  the  Yellowstone  lateral 
line  is  no  longer  required  and  proposes 
to  abandon  the  lateral  by  sale  to  WGR. 
WNG  states  that  upon  acquisition  by 
WGR,  the  Yellowstone  12-inch  lateral 
line  wi!'  be  connected  to  WGR's.  or  an 
affili    I     '  WGR's  existing  gathering 
system  v  uich  will  deliver  volumes  into 
the  Chant-y  Dell  processing  plant  and/or 
Chester  piX)cessing  plant  in  Woodward 
County,  Oklahoma.  In  addition,  WNG 
states  that  WGR  intends  to  file  a  petition 
for  declaratory  order  seeking  a 
determination  that  the  subject  facilities. 
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once  conveyed  to  WGR.  are  gathering 
facilities  exempt  from  the  Commission's 
jurisdiction  under  NGA  section  1(b). 

WNG  states  that  it  will  sell  the 
Yellowstone  12-inch  lateral  to  WGR  for 
$10,  however,  as  additional 
consideration,  WGR  will  deliver  at  least 
4  Bcf  of  natural  gas  over  a  three  year 
period  from  the  Chaney  Dell  or  Chester 
Plants  to  WNG  for  transportation 
through  the  WNG  system. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before  August 
5.  1997.  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426.  a  motion  to  intervene  or  a 
protest  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  Natural  Gas  Act  (18  CFR 
157.10).  All  protests  filed  v^rith  the 
Commission  will  be  considered  by  it  in 
determining  the  appropriate  action  to  be 
taken  but  will  not  serve  to  make  the 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
to  a  proceeding  or  to  participate  as  a 
party  in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the 
Federal  Energy  Regulatory  Commission 
by  Sections  7  and  15  of  the  Natural  Gas 
Act  and  the  Commission's  Rules  of 
Practice  and  Procedure,  a  hearing  will 
be  held  without  further  notice  before  the 
Commission  or  its  designee  on  this 
application  if  no  motion  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  permission  and 
approval  for  the  proposed  abandonment 
are  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given. 

Under  the  procedure  herein  provided 
for.  unless  otherwise  advised,  it  will  be 
unnecessary  for  WNG  to  appear  or  be 
represented  at  the  hearing. 
Lois  D.  Casht  I. 
Secretary. 

(PR  Doc.  97-19054  Filed  7-18-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER97-1 655-000,  et  al.] 

Nevada  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

July  14. 1997. 

Take  notice  that  the  following  filings 
have  been  made  wdth  the  Commission: 

1.  Nevada  Power  Company 

[Docket  No.  ER97-1655-0001 

Take  notice  that  on  July  8. 1997, 
Nevada  Power  Company  (Nevada 
Power)  tendered  for  filing  a  second 
amendment  to  its  Electric  Service 
Agreement  Coordination  Tariff 
(Amendment)  having  a  proposed 
effective  date  of  March  1,  1997.  The 
Amendment  is  being  made  to  eliminate 
the  1  mill/kWh  markup  on  energy 
charges  when  Nevada  Power's  system 
incremental  cost  in  the  hour  reflects  a 
purchase  power  resource.  The 
Amendment  also  states  that  a  1.0  to  1.0 
return  ratio  for  banked  energy  will  be 
standard  except  in  situations  where  on- 
peak  energy  is  being  returned  during 
off-peak  periods. 

Comment  date:  July  28. 1997.  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

2.  Western  Resources,  Inc. 

[Docket  Nos.  ER97-2411-001  and  ER97- 
2412-001) 

Take  notice  that  on  July  9. 1997. 
Western  Resources,  Inc.  tendered  for 
filing  its  compliance  filing  in  the  above- 
referenced  dockets. 

Comment  date:  July  28, 1997.  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

3.  Interstate  Power  Company 

[Docket  No.  ER97-2870-0001 

Take  notice  that  on  June  20, 1997. 
Interstate  Power  Company  tendered  for 
filing  an  amendment  in  the  above- 
referenced  docket. 

Comment  date:  July  28. 1997.  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

4.  Orange  and  Rockland  Utilities,  Inc. 

[Docket  Nos.  ER97-3307-000  and  ER97- 
3015-0001 


Take  notice  that  on  June  21. 1997. 
Orange  and  Rockland  Utilities.  Inc. 
tendered  for  filing  amendments  in  the 
above-referenced  dockets. 

Comment  date:  July  28, 1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 


5.  Northeast  Utilities  System 
Companies 

(Docket  No.  ER97-3329-0001 

Take  notice  that  on  July  2, 1997,  New 
England  Power  Pool  tendered  for  filing 
an  amendment  in  the  above-referenced 
docket. 

Comment  date:  July  28,  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

6.  Illinois  Power  Company 

[Docket  No.  ER97-3441-O001 

Take  notice  that  on  June  26, 1997. 
Illinois  Power  Company  (Illinois 
Power),  500  South  27th  Street,  Decatur, 
Illinois  62526,  tendered  for  filing  non- 
firm  transmission  agreements  under 
which  Consumers  Power  Company  dba 
Consumers  Energy  Company 
(Consumers)  and  The  Detroit  Edison 
Company  (Edison),  which  with 
Consumers  shall  be  referred  to 
collectively  as  the  Michigan  Companies 
will  take  transmission  service  pursuant 
to  its  open  access  transmission  tariff 
The  agreements  are  based  on  the  form 
of  service  agreement  in  Ilhnois  Power's 
tariff. 

Illinois  Power  has  requested  an 
effective  date  of  June  15,  1997. 

Comment  date:  July  28, 1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

7.  Rochester  Gas  and  Electric 
Corporation 

[Docket  No.  ER97-3442-000] 

Take  notice  that  on  June  26, 1997. 
Rochester  Gas  and  Electric  Corporation 
(RG&E)  filed  a  service  agreement 
between  RG&E  and  the  Williams  Energy 
Services  Company  (Customer).  This 
service  agreement  specifies  that  the 
Customer  has  agreed  to  the  rates,  terms 
and  conditions  of  RG&E's  FERC  Electric 
Rate  Schedule,  Original  Volume  1 
(Power  Sales  Tariff  accepted  by  the 
Commission  in  Docket  No.  ER94-1279- 
000,  as  amended  by  RG&E's  December 
31,  1996  filing  in  Docket  No.  OA97- 
243-000  (pending). 

RG&E  requests  waiver  of  the 
Commission's  sixty  (60)  day  notice 
requirements  and  an  effective  date  of 
June  20, 1997  for  the  Williams  Energy 
Services  Company  Service  Agreement. 
RG&E  has  served  copies  of  the  filing  on 
the  New  York  State  Public  Service 
Commission  and  on  the  Customer. 


Comment  date:  July  28,  1997.  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 


8.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER97-3443-0001 

Take  notice  that  on  June  26,  1997, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power)  filed 
Supplement  No.  26  to  add  one  (1)  new 
Customer  to  the  Standard  Generation 
Service  Rate  Schedule  under  which 
Allegheny  Power  offers  standard 
generation  and  emergency  service  on  an 
hourly,  daily,  weekly,  monthly  or  yearly 
basis.  Allegheny  Power  requests  a 
waiver  of  notice  requirements  to  make 
service  available  as  of  June  25,  1997,  to 
Detroit  Edison  Company. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utihties 
Commission  of  Ohio,  the  Permsylvania 
Pubhc  Utility  Commission,  the 
Maryland  Public  Service  commission, 
the  Virginia  State  Corporation 
Conomission,  the  West  Virginia  Public 
Service  Commission,  and  all  parties  of 
record. 

Comment  date:  July  28,  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

9.  Commonwealth  Electric  Company 

[Docket  No.  ER97-3444-000] 

Take  notice  that  on  June  26,  1997. 
Commonwealth  Electric  Company 
(Commonwealth),  tendered  for  filing  a 
non-firm  point-to-point  transmission 
service  agreement  between 
Commonwealth  and  the  participants  of 
the  New  England  Power  Pool  (NEPOOL 
Participants).  Commonwealth  states  that 
the  service  agreement  sets  out  the 
transmission  arrangements  under  which 
Commonwealth  will  provide  non-firm 
point-to-point  transmission  service  to 
the  NEPOOL  Participants  during  the 
summer  of  1997  imder  Commonwealth's 
open  access  transmission  tariff  accepted 
for  filing  in  Docket  No.  ER97-1341-000, 
subject  to  refund  and  issuance  of  further 
orders. 

Comment  date:  July  28, 1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

10.  Allegheny  Power  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power] 

[Docket  No.  ER97-3445-000J 

Take  notice  that  on  June  26, 1997. 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
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Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Supplement  No.  20  to  add  Detroit 
Edison  Company  and  ProMark  Energy  to 
Allegheny  Power  Open  Access 
Transmission  Service  Tariff  which  has 
been  submitted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  OA96-1 8-000.  The 
proposed  effective  date  under  the 
Service  Agreements  is  June  25, 1997. 

Copies  of  the  filing  have  been 
provided  to  the  Pubhc  Utilities 
Commission  of  Ohio,  the  Pennsylvania 
Pubhc  Utihty  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  the  West  Virginia  PubUc 
Service  Commission. 

Comment  date:  July  28,  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

11.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER97-3446-000] 

Take  notice  that  on  June  26.  1997, 
Pacific  Gas  and  Electric  Company 
(PG&E),  tendered  for  filing  a  service 
agreement  between  PG&E  and  Equitable 
Power  Service  Co.  (Equitable)  entitled, 
Service  Agreement  for  Non-Firm  Point- 
to-Point  Transmission  Service  (Service 
Agreement). 

PG&E  proposes  that  the  Service 
Agreement  become  effective  on  June  16. 
1997.  PG&E  is  requesting  any  necessary 
waivers. 

Copies  of  this  filing  have  been  served 
upon  the  Cahfomia  Pubhc  Utihties 
Commission  and  Equitable. 

Comment  date:  July  28.  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

12.  Northeast  Utilities  Service  Company 

(Docket  No.  ER97-344  7-000] 

Take  notice  that  on  June  26,  1997, 
Northeast  UUhties  Service  Company 
(NUSCO).  on  behalf  of  Pubhc  Service 
Company  of  New  Hampshire  (PSNH). 
tendered  for  filing  proposed  changes  to 
PSNH  Federal  Energy  Regulatory 
Commission  Rate  Schedule  No.  135. 
pursuant  to  205  of  the  Federal  Power 
Act  and  35.13  of  the  Commission's 
Regulations.  The  rate  schedule  change 
amends  the  rate  structure,  terms  and 
conditions  for  wholesale  sales  to  the 
Town  of  Wolfeboro  Municipal  Light 
Department.  The  rate  schedule  change 
results  in  a  rate  decrease  and  is  being 
made  at  the  request  of  the  customer. 
NUSCO  requests  that  the  rate  schedule 
change  become  effective  on  July  1,  1997. 
NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  The  Town  of 
Wolfeboro  and  the  New  Hampshire 
Pubhc  Utihties  Commission. 


Comment  date:  July  28,  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

13.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER97-3448-000] 

Take  notice  that  on  June  26,  1997,  San 
Diego  Gas  &  Electric  Company  (SDG&E). 
tendered  for  filing  and  acceptance, 
pursuant  to  18  CFR  35.12.  an 
Interchange  Agreement  (Agreement) 
between  SDG&E  and  Equitable  Power 
Services  Company  (EPSC). 

SDG&E  requests  that  the  Commission 
allow  the  Agreement  to  become  effective 
on  the  15th  day  of  August  1997  or  at  the 
earhest  possible  date. 

Copies  of  this  filing  were  served  upon 
the  Pubhc  Utihties  Commission  of  the 
State  of  California  and  EPSC. 

Comment  date:  July  28,  1997.  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

14.  Arizona  Public  Service  Company 

(Docket  No.  ER97-3449-000] 

Take  notice  that  on  June  26.  1997. 
Arizona  Pubhc  Service  Company  (APS), 
tendered  for  fihng  a  service  agreement 
to  provide  Firm  Point-to-Point 
Transmission  Service  under  APS'  Open 
Access  Transmission  Tariff  with 
Imperial  Irrigation  District  (UD). 

A  copy  of  this  filing  has  been  served 
on  IID  and  the  Arizona  Corporation 
Commission. 

Comment  date:  July  28,  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

15.  Entergy  Services,  Inc. 

[Docket  No.  ER97-3450-000] 

Take  notice  that  on  June  26,  1997. 
Entei^  Services,  Inc.  (Entergy 
Services),  on  behalf  of  Enterg)^ 
Arkansas,  Inc.,  Entergy  Gulf  States,  Inc., 
Entergy  Louisiana,  Inc.,  Entergy 
Mississippi,  Inc..  and  Entergy  New 
Orleans,  Inc.  (collectively,  the  Entergy 
Operating  Companies),  tendered  for 
filing  a  Non-Firm  Point-To-Point 
Transmission  Service  Agreement 
between  Entergy  Services,  as  agent  for 
the  Entergy  Operating  Companies,  and 
Pan  Energy  Power  Services,  Inc. 

Comment  date:  July  28,  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

16.  Dajrton  Power  and  Light  Company 

(Docket  No.  ER97-3451-O00i 
Take  notice  that  on  June  26,  1997, 

Dayton  Power  ard  Light  Company 

(DP&L),  tendered  for  filing  an 

amendment  to  the  above  referenced 

docket. 
Comment  date:  July  28,  1997.  in 

accordance  with  Standard  Paragraph  (E) 

at  the  end  of  this  notice. 
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17.  Public  Service  Company  of  NeW 
Mexico 

[Docket  No.  ER97-3452-0001 

Take  notice  that  on  )une  26, 1997. 
Public  Service  Company  of  New  Mexico 
(PNM),  submitted  for  filing  executed 
service  agreements  for  non-firm  point- 
to-point  transmission  service  under  the 
terms  of  PNM's  Open  Access 
Transmission  Service  Tariff  with  the 
following  transmission  service 
customers:  Cenerprise,  Inc..  e  prime. 
Inc.,  and  PECO  Energy  Company- 
Power  Team.  PNM's  filing  is  available 
for  public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Comment  date:  July  28.  1997.  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

18.  Northeast  Utilities  Service  Company 
(Docket  No.  ER97-3453-000] 

Take  notice  that  on  June  27. 1997. 
Northeast  Utilities  Service  Company 
(NUSCO),  tendered  for  filing  a  Service 
Agreement  with  AllEnergy  Marketing 
Co.,  L.L.C.  (AllEnergy)  under  the  NU 
System  Companies'  System  Power 
Sales/Exchange  Tariff  No.  6. 

NUSCO  states  that  a  copy  of  this  filing 
has  been  mailed  to  AllEnergy. 

NUSCO  requests  that  the  Service 
Agreement  become  effective  July  1. 
1997. 

Commenf  date:  July  28. 1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

19.  New  York  State  Electric  &  Gas 
Corporation 

(Docket  No.  ER97-3454-OOOI 

Take  notice  that  on  June  27.  1997. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG).  tendered  for 
filing  pursuant  to  Part  35  of  the  Federal 
Energy  Regulatory  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR  Part 
35,  service  agreements  under  which 
NYSEG  will  provide  capacity  and/or 
energy  to: 

•  Boston  Edison  Company  (Boston) 

•  CNG  Power  Services  Corporation 
(CNG), 

•  Enron  Power  Marketing,  Inc. 

(Enron), 

•  PECO  Energy  Company— Power 

Team  (PECO), 

•  Vermont  Public  Power  Supply 
Authority  (VPPS A),  and 

•  Williams  Energy  Services  Company 
(Williams). 

(collectively,  the  Purchasers)  in 
accordance  with  NYSEG's  market-based 
power  sales  tariff. 

NYSEG  has  requested  waiver  of  the 
notice  requirements  so  that  the  service 
agreements  with  PECO  and  Enron 


become  effective  as  of  June  11,  1997, 
and  the  service  agreements  with  Boston, 
CNG,  VPPSA,  and  Williams  become 
effective  as  of  June  28.  1997. 

NYSEG  served  copies  of  the  filing 
upon  the  Purchasers  and  the  New  York 
State  Public  Service  Commission. 

Comment  date:  July  28.  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 
20.  Central  Illinois  Light  Company 
(Docket  No.  ER97-3455-O00| 

Take  notice  that  on  June  27,  1997, 
Central  Illinois  Light  Company  (CILCO), 
300  Liberty  Street,  Peoria,  Illinois 
61202,  tendered  for  filing  with  the 
Commission  a  substitute  Index  of 
Customers  under  its  Coordination  Sales 
Tariff  and  service  agreements  for  two 
new  customers. 

CILCO  requested  an  effective  date  of 
June  2, 1997. 

Copies  of  the  filing  were  served  on  all 
affected  customers  and  the  Illinois 
Commerce  Commission. 

Comment  date:  July  28,  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

21.  Florida  Power  &  Light  Company 

[Docket  No.  EK97-3530-0001 

Take  notice  that  on  June  30,  1997, 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  proposed  service 
agreements  with  NIPSCO  Energy 
Services,  Inc.  for  Short-Term  Firm  and 
Non-Firm  transmission  service  under 
FPL's  Open  Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreements  be  permitted  to 
become  effective  on  August  1, 1997. 

FPL  sUtes  that  this  filing  is  in 
accordance  with  Part  35  of  the 
Commission's  regulations. 

Comment  date:  July  28,1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

22.  First  Power,  LLC. 

(Docket  No.  ER97-3580-0001 

Take  noUce  that  on  July  1.  1997,  First 
Power.  LLC  (First  Power)  petitioned  the 
Commission  for  acceptance  of  First 
Power  Rate  Schedule  FERC  No.  1;  the 
granting  of  certain  blanket  approvals, 
including  the  authority  to  sell  electricity 
at  market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

First  Power  intends  to  engage  in 
wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer.  First 
Power  is  not  in  the  business  of 
generating  or  transmitting  electric 
power.  First  Power  is  not  a  wholly 
owned  subsidiary  and  does  not  have 
any  affiliates. 


Comment  date:  July  28,  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

23.  William  T.  Esrey 

(Docket  No.  ID-3056-OOOl 

Take  notice  that  on  July  8,  1997, 
William  T.  Esrey  filed  an  application  for 
authorization  under  Section  305(b)  of 
the  Federal  Power  Act  to  hold  the 
following  positions: 
Director— Duke  Energy  Corporation 
Director,  Chairman,  and  Chief  Executive 

Officer— Sprint  Corporation 
Director— Everen  Capital  Corporation 
Director— The  Equitable  Companies. 

Inc. 
Director— The  Equitable  Life  Assurance 

Society  of  the  United  States 

Comment  date:  luly  28,  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 


24.  Brady  Power  Partners 

[Docket  No.  QF92-1 75-003] 

On  July  2,  1997,  Brady  Power  Partners 
(Applicant),  11760  U.S.  Highway  One. 
Suite  600,  North  Palm  Beach.  Florida 
33408,  submitted  for  fiUng  an 
application  for  recertification  of  a 
facility  as  a  qualifying  small  power 
production  facility  pursuant  to  Section 
292.207(b)  of  the  Commission's 
Regulations.  No  determination  has  been 
made  that  the  submittal  constitutes  a 
complete  filing. 

According  to  the  Applicant,  the 
facility  is  a  21.5  MW,  geothermal  small 
power  production  facility  located  at 
Brady  Hot  Springs,  near  Femley. 
Nevada.  The  Commission  previously 
certified  the  facility  as  a  qualifying 
small  power  production  facility  in 
Brady  Power  Partners,  61  FERC  «J  62,113 
(1992).  A  notice  of  self-recertification 
was  filed  on  May  26. 1995.  According 
to  the  application,  the  instant 
recertification  is  requested  to  assure  that 
the  facility  will  remain  a  qualifying 
facility  following  an  increase  in  the  net 
electric  power  production  capacity  of 
the  faculty  to  25.89  MW,  and  a  change 
in  the  ownership  of  Brady  Power 
Partners. 

Comment  date:  Comments  due  on  or 
before  August  5. 1997,  in  accordance 
with  Standard  Paragraph  (E)  at  the  end 
of  this  notice. 

25.  Missouri  Municipal  Power  Agency 
V.  Western  Area  Power  Administration 

[Docket  No.  TX97-7-000) 

Take  notice  that  on  June  18, 1997, 
Missouri  Municipal  Power  Agency 
tendered  for  filing  additional 
information  to  its  June  10, 1997  filing 
filed  in  this  docket 


Comment  date:  July  28.  1997,  in 
accordance  with  Standard  Paragraph  (E) 
at  the  end  of  this  notice. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  said  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  18  CFR  385.214).  All  such  moUons 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection. 
Lois  D.  Caahell, 
Secretory. 

(FR  Doc.  97-19067  Filed  7-18-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommissJon 

[Prelect  N<M.  11516. 11120-002.  and 
11300— Michigan] 

Commonwealth  Power  Company; 
Notice  of  Intent  to  Conduct  Public 
Scoping  Meetinga  and  Site  Viaita 

July  15,  1997. 

The  Federal  Energy  Regulatory 
Commission  (FERC  or  the  Commission) 
will  hold  public  and  agency  scoping 
meetings  on  July  28, 1997,  for 
preparation  of  a  Multiple  Project 
Environmental  Assessment  (MPEA) 
under  the  National  Environmental 
Policy  Act  (NEPA)  for  the  issuance  of 
original  licenses  for  the  Irving, 
Middleville,  and  LaBarge  Project  Nos. 
11516,  11120-002.  and  11300.  The  tiiree 
projects  are  located  on  the  Thomapple 
River  in  Barry  and  Kent  Counties, 
Michigan. 

Scoping  Meetings 

FERC  staff  will  couduct  one  agency 
scoping  meeting  and  one  public 
meeting.  The  agency  scoping  meeting 
will  focus  on  resource  agency  and  non- 
governmental organization  (NGO) 
concerns  while  the  public  scoping 
meetings  are  primarily  for  public  input. 
All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend  one  or  both  of  the  meetings. 


and  assist  the  staff  in  identifying  the 
scope  of  the  environmental  issues  that 
should  be  analyzed  in  the  MPEA,  The 
times  and  locations  of  these  meetings 
are  as  follows: 

Agency  Scoping  Meeting,  Tuesday,  July  29 
1997,  1:00  p.m.  to  3:00  p.m.,  Caledonia 
Township  Hall,  250  Maple  Street, 
Caledonia,  MI  49316. 

Public  Scoping  Meeting,  Tuesday,  July  29, 
1997,  7:00  p.m.  to  10:00  p.m.,  Caledonia 
Township  Hall,  250  Maple  Street, 
Caledonia,  MI  49316. 

To  help  focus  discussions,  a  scoping 
document  (Revised  Scoping  Document 
1 — including  all  three  projects) 
outiining  subject  areas  to  be  addressed 
at  the  meeting  will  be  distributed  by 
mail  to  the  parties  on  the  FERC  mailing 
list.  Copies  of  the  Revised  Scoping 
Document  1  will  also  be  available  at  the 
scoping  meetings. 

Site  Visits 

Site  visits  will  be  held  at  the  three 
projects;  anyone  vnth  questions 
regarding  the  site  visits  should  contact 
the  appropriate  contact  person  below. 
All  participants  must  furnish  their  ovra 
transportation.  The  date  and  time  of  the 
site  visits  are  as  follows: 


OateAime 

Projects 

Contact 

Monday,  July 

Irving, 

Bob  Evans, 

28,  1997, 

Middleville, 

Common- 

1:00 p.m. 

and 

wealth 

LaBarge. 

Power 

(517)676- 

0700. 

All  participants  should  meet  at  the 
Caledonia  Township  Hall.  250  Maple 
Street.  Caledonia,  Michigan,  49316. 

effectives 

At  the  scoping  meetings,  the  staff  will: 
(1)  Summarize  the  environmental  issues 
tentatively  identified  for  analysis  in  the 
planned  MPEA;  (2)  solicit  from  the 
meeting  participants  all  available 
information,  especially  quantifiable 
data,  on  the  resources  at  issue;  (3) 
encourage  statements  from  experts  and 
the  public  on  issues  that  should  be 
analyzed  in  the  MPEA,  including 
viewpoints  in  opposition  to,  or  in 
support  of,  the  sta£Ps  preliminary  views; 
(4)  determine  the  relative  depth  of 
analysis  for  issues  to  be  addressed  in  the 
MPEA;  and  (5)  identify  resource  issues 
that  are  of  lesser  importance,  and, 
therefore,  do  not  require  detailed 
analysis. 

Procedures 

The  meetings  will  be  recorded  by  a 
stenographer  and  will  become  part  of 
the  formal  records  of  the  Commission 
proceeding  on  the  projects  imder 


consideration.  Individuals  presenting 
statements  at  the  meetings  will  be  asked 
to  sign  in  before  the  meeting  starts  and 
to  clearly  identify  themselves  for  the 
record.  Speaking  time  for  attendees  at 
the  evening  meetings  will  be 
determined  before  the  meeting,  based  on 
the  number  of  persons  wishing  to  speak 
and  the  approximate  amount  of  time 
available  for  the  session.  All  speakers 
will  be  provided  at  least  5  minutes  to 
present  their  views. 

Individuals,  corporations,  and 
agencies  with  environmental  expertise 
and  concerns  are  encouraged  to  attend 
the  meetings  and  to  assist  the  staff  in 
defining  and  clarifying  the  issues  to  be 
addressed  in  the  MPEA. 

Persons  choosing  not  to  speak  at  the 
meetings,  but  who  have  views  on  the 
issues,  may  submit  written  statements 
for  inclusion  in  the  public  record  at  the 
meeting.  In  addition,  written  scoping 
comments  may  be  filed  with  the 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  All  such  filings 
should  conform  with  the  requirements 
outiined  in  detail  in  Revised  Scoping 
Document  1. 

For  further  information,  please 
contact  Sue  Cielinski  at  (202)  219-2942. 
Lou  0.  Caahell, 
Secretary. 

[FR  Doc.  97-19056  FUed  7-18-97;  8:45  ami 
BIUJNO  0006  ITIT-OI-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPTS-1402ei;  FRL-S73a-q 

Acceaa  to  Confidential  Buaineaa 
Information  by  Midweat  Reaearch 
Inatitute 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  EPA  has  authorized  its 
contractor.  Midwest  Research  Institute, 
425  Volker  Boulevard,  Kansas  City, 
Missouri,  for  access  to  information 
which  has  been  submitted  to  EPA  under 
sections  4,  5.  6,  and  8  of  the  Toxic 
Substances  Conti^l  Act  (TSCA).  Some  of 
the  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Access  to  the  confidential  data 
submitted  to  EPA  will  occur  no  sooner 
than  August  5, 1997. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Susan  Hazen,  Director,  Environmental 
Assistance  Division  (7408),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency.  Rm. 
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E-545.  401  M  St.,  SW.,  Washington,  DC 
20460.  (202)  554-1404.  TDD:  (202)  554- 
0551:  e-mail:  TSCA- 
Hotline€»epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
contract  number  68-W6-0048, 
contractor  MRI.  of  425  Volker 
Boulevard,  Kansas  City,  MO,  will  assist 
the  Office  of  Pollution  Prevention  and 
Toxic  (OPPTS)  in  the  analyses  of  cost 
and  benefits  of  actual  or  potential  EPA 
actions  taken  under  TSCA,  including 
the  Asbestos  Hazard  Emergency 
Response  Act  (AHERA)  of  1986  and 
Title  X  of  the  Residential  Lead-Bead 
Paint  Hazard  Reduction  Act  of  1992 
(TSCA  Title  IV). 

In  accordance  with  40  CFR  2.306(j), 
EPA  has  determined  that  under  EPA 
contract  number  68-W6-0048.  MRI  will 
require  access  to  CBI  submitted  to  EPA 
under  sections  4,  5.  6,  and  8  of  TSCA 
to  perform  successfully  the  duties 
specified  under  the  contract.  MRI 
personnel  will  be  given  access  to 
information  submitted  to  EPA  under 
sections  4,5,6.  and  8  of  TSCA.  Some 
of  the  information  may  be  claimed  or 
determined  to  be  CBI. 

In  a  previous  notice  published  in  the 
Federal  Register  of  March  21,  1991  (56 
PR  12008),  MRI  was  authorized  for 
access  to  CBI  submitted  to  EPA  under 
sections  4,  5.  6.  8,  and  12  of  TSCA, 
contract  number  68-DO-0137. 

EPA  is  issuing  this  notice  to  inform 
all  submitters  of  information  under 
sections  4.  5,  6,  and  8  of  TSCA  that  EPA 
may  provide  MRI  access  to  these  CBI 
materials  on  a  need-to-know  basis  only. 
All  access  to  TSCA  CBI  under  this 
contract  will  take  place  at  EPA 
Headquarters,  MRI's  site  located  at  425 
Volker  Boulevard,  Kansas  City,  MO. 

MRI  will  be  authorized  access  to 
TSCA  CBI  at  its  facility  under  the  EPA 
TSCA  Confidential  Business 
Information  Security  S4anual.  Before 
access  to  TSCA  CBI  is  authorized  at 
MRI's  site,  EPA  will  approve  MRI's 
security  certification  statements, 
perform  the  required  inspection  of  its 
facilities,  and  ensure  that  the  facilities 
are  in  compliance  with  the  manual. 
Upon  completing  review  of  the  CBI 
materials,  MRI  will  return  all  transferred 
materials  to  EPA. 

Clearance  for  access  to  TSCA  CBI 
under  this  contract  may  continue  until 
September  26,  2001. 

MRI  personnel  will  be  required  to 
sign  nondisclosure  agreements  and  will 
be  briefed  on  appropriate  security 
procedures  before  they  are  permitted 
access  to  TSCA  CBI. 


ListofSubiects 

Environmental  protection.  Access  to 
confidential  business  information. 
Dated:  July  12, 1997. 


Oacar  Morales. 

Acting  Director,  Information  h4anagement 
Division,  Office  of  Pollution  and  Prevention 
and  Toxics. 
(FR  Doc.  97-19086  Filed  7-1&-97;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-5881-3] 

Agency  Information  Collection 
Activities  Under  0MB  Review 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6482-61 

Antarctica  Public  Comment  Period 
Extended 

AGENCY:  U.S.  Environmental  Protection 
Agency  (EPA). 

ACnON:  Public  comment  period 
extended  for  scoping  comments  for 
Draft  Environmental  Impact  Statement 
for  the  Final  Rule  for  Environmental 
Impact  Assessment  of  Nongovernmental 
Activities  in  Antarctica. 

PURPOSE:  The  U.S.  EPA  published  a 
"Notice  of  Intent  to  Prepare  an 
Environmental  Impact  Statement  (EIS) 
for  the  Final  Rule  for  Environmental 
Impact  Assessment  of  Nongovernmental 
Activities  in  Antarctica"  on  May  9, 
1997,  (Federal  Regi»ter/Vol.  62.  No.  90/ 
Friday,  May  9.  1997/25611-25613)  that 
requested  public  comments  by  July  15. 
1997.  As  a  result  of  public  comments 
received  at  the  public  scoping  meeting 
held  July  8.  1997.  (Federal  Register/Vol. 
62,  No.  105/Monday,  June  2.  1997/ 
Notices/29726-29727)  and  other  vwlritten 
requests  from  the  public,  EPA  has 
extended  the  public  comment  period  to 
August  1.1997. 

DATES:  Written  comments  from  the 
public  regarding  the  environmental  and 
regulatory  issues  and  alternatives  to  be 
addressed  in  the  Draft  EIS  has  been 
extended  to  August  1. 1997. 
FOR  FURTHER  INFORMATION  AND  TO  BE 
PLACED  ON  THE  PROJECT  MAIUNG  UST 
CONTACT:  Mr.  Joseph  Montgomery  or 
Ms.  Katherine  Biggs.  Office  of  Federal 
Activities  (2252A),  U.S.  Environmental 
Protection  Agency,  401  M  Street.  SW.. 
Washington,  DC  20460;  telephone  (202) 
564-7157  or  (202) 564-7144. 
respectively.  Information  on  this  project 
is  also  available  on  the  World  Wide  Web 
at:  http//es.inel.gov/oecayofa/. 
Richard  E.  Sanderson, 
Director,  Office  of  Federal  Activities. 
(FR  Doc.  97-19026  Filed  7-18-97;  8:45  ami 
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SUMMARY:  This  notice  armounces  the 
Office  of  Management  and  Budget's 
(0MB)  responses  to  Agency  clearance 
requests,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et,  seq.).  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  numbers  for  EPA's 
regulations  are  listed  in  40  CFR  part  9 
and  48  CFR  Chapter  15. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Farmer  (202)  260-2740.  please 
refer  to  the  appropriate  EPA  Information 
Collection  Request  (ICR)  Number. 

SUPPLEMENTARY  INFORMATION: 

OMB  Responses  to  Agency  Clearance 

Requests 

OKfB  Approvals 

EPA  ICR  No.  0916.07;  Renewal— 
/Vnnual  Updates  of  Emission  Data  to  the 
Aerometic  Information  Retrieval  System 
(AIRS);  was  approved  06/11/97;  OMB 
No.  2060-0088;  expires  10/31/97. 

EPA  ICR  No.  1637.03.  Determine 
Conformity  of  General  Federal  Actions 
to  State  Implementation  Plans;  was 
approved  06/11/97;  OMB  No.  2060- 
0279;  expires  10/31/97. 

EPA  ICR  No.  1794.01;  Environmental 
Leadership  Program  (ELP)  Application 
and  Annual  Environmental  Performance 
Report;  was  approved  06/09/97;  OMB 
No.  2020-0005;  expires  06/30/2000. 

EPA  ICR  No.  0794.08;  Notification  of 
Substantial  Risk  of  Injury  to  Health  and 
the  Environmental  under  TSCA  Section 
8(e);  was  approved  06/12/97;  OMB  No. 
2070-0046;  expires  06/30/2000. 

EPA  ICR  No.  1249.05;  Recordkeeping 
Requirements  for  Certified  Applicators 
Using  1080  Collars  for  Livestock 
Protection;  was  approved  06/12/97; 
OMB  2070-0074;  expires  06/30/2000. 

EPA  ICR  No.  1064.08;  NSPS  for 
Automobile  and  Light  Duty  Truck 
Surface  Coating  Operations;  was 
approved  06/20/97;  OMB  No.  2060- 
0034;  expires  06/30/2000. 

EPA  ICR  No.  1012.06;  Polychlorinated 
Biphenyls  (PCBs)  Disposal  Permitting 
Regulation;  was  approved  06/27/97; 
OMB  No.  2070-0011;  expires  06/30/ 
2000. 


EPA  ICR  No.  1790.01;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Phosphoric  Acid 
Manufacturing  and  Phosphat  Fertilizers 
Production;  was  approved  06/29/97; 
OMB  No.  2060-0361:  expires  06/30/ 
2000. 

EPA  ICR  No.  1803.02;  Drinking  Water 
State  Revolving  Fund  Programs;  was 
approved  06/30/97;  OMB  No.  2040- 
0185;  expires  06/30/2000. 

EPA  ICR  No.  1793.01;  Collecting  of 
Environmental  Compliance  Information 
on  Automodve  Service  and  Repair 
Shops;  was  approved  06/30/97;  OMB 
NO.  2020-0006;  expires  06/30/2000. 

EPA  ICR  No.  1698.03;  ReporUng  and 
Recordkeeping  Requirements  under 
EPA's  Waste  Wise  Program;  was 
approved  07/03/97;  OMB  2050-0139; 
expires  07/31/2000. 

OMB  Correction 

EPA  ICR  No.  0940.14;  Ambient  Air 
Surveillance  Revision;  was  approved 
02/25/97;  OMB  No.  2060-0084;  instead 
of  2060-0054;  expires  03/31/99. 

Dated:  July  15, 1997. 

JoMphRetzar. 

Division  Director.  Regulatory  Information 
Division. 

(FR  Doc.  97-19089  FUed  7-18-97;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-58S1-1I 

Proposed  Administrative  SMImiMnt 
Under  Section  122(h)  of  the 
Comprehenshre  Environments! 
RMponse,  Compsnsstlon,  snd  UsbUity 
Act;  In  Re:  Hsrco  Propsrty  Sits,  WHton. 
Connecticut 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice  of  proposed 
administrative  settlement  and  request 
for  public  comment. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  proposing  to  enter  into 
a  cost  recovery  settlement  agreement  to 
address  claims  under  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  of  1980,  as  amended  (CERCLA).  42 
U.S.C.  9601  et  seq.  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  settlement  and  of  the 
opportunity  to  comment.  The  settlement 
is  intended  to  resolve  liability  under 
CERCLA  of  Gilbert  &  Bennett 
Manufacturing  Company  ("Gilbert  k 
Beimett")  for  costs  incurred  by  EPA  in 
response  activities  at  the  Harco  Property 
Site  (the  "Site")  in  Wilton,  Connecticut. 


DATES:  Comments  must  be  provided  on 
or  before  August  20,  1997. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  U.S. 
Environmental  Protection  Agency. 
Region  I.  JFK  Federal  Building. 
Mailcode  RCH.  Boston,  Massachusetts 
02203.  and  should  refer  to:  Agreement 
for  Recovery  of  Past  Response  Costs  Re: 
Harco  Property  Site.  Wilton. 
Connecticut.  U.S.  EPA  Docket  No. 
CERCLA-I-97-1038. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Bruce  Marshall.  U.S.  Environmental 
Protection  Agency,  Office  of  Site 
Remediation  and  Restoration.  J.F.K. 
Federal  Building.  Mailcode  HBS. 
Boston.  Massachusetts  02203.  (617) 
573-9686. 

SUPPLEMENTARY  INTORMATION:  In 
accordance  with  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980.  as  amended 
(CERCLA).  42  U.S.C.  9601  et  seq..  notice 
is  hereby  given  of  a  proposed  cost 
recovery  settlement  agreement  under 
section  122(h)  of  CERCLA  concerning 
the  Harco  Property  Site  in  Wilton,  CT. 
The  settlement  was  approved  by  EPA 
Region  I.  subject  to  review  by  the  public 
pursuant  to  this  notice.  Gilbert  & 
Bennett  has  executed  a  signature  page 
committing  it  to  participate  in  the 
settlement  Under  the  proposed 
settlement,  Gilbert  ft  Bennett  will  pay 
$171,100,  in  two  installments,  to  the 
EPA  Hazardous  Substance  Superfund  to 
reimburse  the  fund  for  costs  incurred  in 
performing  removal  activities  at  the 
Site.  In  response  to  the  release  or  threat 
of  release  of  hazardous  substances  at  the 
Site,  EPA  undertook  response  actions 
which  included  site  investigation, 
sampling  and  analysis  of  soil  and 
surfece  water  and  oversight  of  vfoA 
performed  at  the  Site. 

EPA  is  entering  into  this  agreement 
under  the  authority  of  CERCLA  section 
122(h)  which  provides  EPA  with 
authority  to  consider,  compromise,  and 
settle  a  claim  under  section  107  of 
CERCLA  for  costs  incurred  by  the 
United  States  if  the  claim  has  not  been 
referred  to  the  U.S.  Department  of 
Justice  for  further  action.  Written 
approval  of  this  settlement  by  the  U.S. 
Department  of  Justice  is  not  required. 
EPA  will  receive  written  comments 
relating  to  this  settlement  until  August 
20,  1997. 

A  copy  of  the  proposed  administrative 
settlement  may  be  obtained  in  person  or 
by  mail  from  Bruce  Marshall,  U.S. 
Environmental  Protection  Agency, 
Office  of  Site  Remediation  and 
Restoration,  Mailcode  HBS,  Boston. 
Massachusetts  02203,  (617)  573-9686. 


The  Agency's  response  to  any 
comments  received  v»rill  be  available  for 
public  inspection  with  the  Docket  Clerk, 
U.S.  Environmental  Protection  Agency, 
Region  I.  JFK  Federal  Building. 
Mailcode  RCH,  Boston,  Massachusetts 
(U.S.  EPA  Docket  No.  CERCLA-I-97- 
1038). 

Dated:  July  9.  1997. 
Frank  Ciavattieri, 
Acting  Director  of  the  Office  of  Site 
Remediation  and  Restoration. 
(FR  Doc.  97-19091  Filed  7-18-97;  8:45  am) 
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FEDERAL  RNANOAL  INSTTTUTIONS 
EXAMINATION  COUNOL 

Revised  Policy  Statement  on 
Securities  Lending 

AQBICY:  Federal  Financial  Institutions 
Examination  Council. 

ACTION:  Notice  of  revised  policy 
statement 


SUMMARY:  The  Task  Force  on 
Supervision,  acting  under  delegated 
authority  from  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC).  has  revised  the  policy 
statement  on  "Securities  Lending",  and 
is  recommending  that  the  FFIEC 
member  agencies  adopt  and  implement 
the  updated  policy  statement.  Tlje 
Council's  three  baulking  agencies 
adopted  the  policy  pursuant  to  section 
1006(b)  of  FIRA.  It  was  not  published  in 
the  Federal  Register. 

EFFECTTVE  DATE:  Effective  immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 

FRB:  Angela  Desmond,  Senior 
Counsel,  Division  of  Banldng 
Supervision  and  Regulation.  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  &  C  Streets.  NW, 
Washington,  DC  20551  (202/452-3497). 

OCC:  Roberta  L.  Ouimette,  National 
Bank  Examiner,  Asset  Management 
Division.  Office  of  the  Comptroller  of 
the  Currency.  250  E  Street,  SW, 
Washington,  DC  20219  (202/874-5331). 

OTS:  William  J.  Magrini.  Senior 
Project  Manager.  Supervision  Policy. 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW,  Washington,  DC  20552 
(202/906-5744). 

FDIC:  Kenton  P.  Fox,  Senior  Capital 
Markets  Specialist,  Division  of 
Supervision,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street.  NW, 
Washington.  DC  20429  (202/898-7119). 

The  text  of  the  Revised  Policy 
Statement  follows: 
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Purpose 

Financial  institutions  are  lending 
securities  with  increasing  frequency.  In 
some  instances  a  financial  institution 
may  lend  its  own  investment  or  trading 
account  securities.  More  and  more 
often,  however,  financial  instituUons 
lend  customers'  securities  held  in 
custody,  safekeeping,  trust  or  pension 
accounts.  Not  all  institutions  that  lend 
securities  or  plan  to  do  so  have  relevant 
experience.  Because  the  securities 
available  for  lending  often  greatly 
exceed  the  demand  for  them. . 
inexperienced  lenders  may  be  tempted 
to  ignore  commonly  recognized 
safeguards.  Bankruptcies  of  broker- 
dealers  have  heightened  regulatory 
sensitivity  to  the  potential  for  problems 
in  this  area.  Accordingly,  we  are 
providing  the  following  discussion  of 
guidelines  and  regulatory  concerns. 

Securities  Lending  Market 

Securities  brokers  and  commercial 
banks  are  the  primary  borrowers  of 
securities.  They  borrow  securities  to 
cover  securities  fails  (securities  sold  but 
not  available  for  delivery),  short  sales, 
and  option  and  arbitrage  positions. 
Securities  lending,  which  used  to 
involve  principally  corporate  equities 
and  debt  obligations,  increasingly 
involves  loans  of  large  blocks  of  U.S. 
government  and  federal  agency 
securities. 

Securities  lending  is  conducted 
through  open-ended  "loan"  agreements, 
which  may  be  terminated  on  short 
notice  by  the  lender  or  borrower. '  The 
objective  of  such  lending  is  to  receive  a 
safe  return  in  addition  to  the  normal 
interest  or  dividends.  Securities  loans 
are  generally  collateralized  by  U.S. 
government  or  federal  agency  securities 
cash,  or  letters  of  credit^  At  the  outset, 


'1  Repurchase  agreemenU.  generally  used  by 
owners  of  securities  as  financing  vehicles  are,  in 
certain  respects,  closely  analogous  to  securities 
lending.  Repurchase  agreements  however,  are  not 
the  direct  focus  of  these  guidelines.  A  typical 
repurchase  agreement  has  the  following 
distinguishing  characteristics: 

•  The  sale  and  repurchase  (loan)  of  U.S. 
government  or  federal  agency  securities. 

•  Cash  is  received  by  the  seller  (lender)  and  the 
party  supplying  the  funds  receives  the  collateral 
margin. 

•  The  agreement  is  for  a  fixed  period  of  time. 
.  A  fee  is  negotiated  and  established  for  the 

transaction  at  the  outset  and  no  rebate  is  given  to 
the  borrower  from  interest  earned  on  the  investment 
of  cash  collateral. 

•  The  confirmation  received  by  the  financial 
institution  from  a  borrower  broker/dealer  classifies 
the  transaction  as  a  repurchase  agreement. 

'2  Brokers  and  dealers  registered  with  the 
Securities  and  Exchange  Commission  are  generally 
subject  to  the  restrictions  of  the  Federal  Reserve 
Boards  ReguUtion  T  (12  CFR  Part  220)  when  they 
borrow  or  lend  securities.  Regulation  T  specifies 


each  loan  is  collateralized  at  a 
predetermined  margin.  If  the  market 
value  of  the  collateral  falls  below  an 
acceptable  level  during  the  time  a  loan 
is  outstanding,  a  margin  call  is  made  by 
the  lender  institution.  If  a  loan  becomes 
over-coUateralized  because  of 
appreciation  of  collateral  or  market 
depreciation  of  a  loaned  security,  the 
borrower  usually  has  the  opportunity  to 
request  the  return  of  any  excessive 

Wnen  a  securities  loan  is  terminated, 
the  securities  are  returned  to  the  lender 
and  the  collateral  to  the  borrower.  Fees 
received  on  securities  loans  are  divided 
between  the  lender  institution  and  the 
customer  account  that  owns  the 
securities.  In  situations  involving  cash 
collateral,  part  of  interest  earned  on  the 
temporary  investment  of  cash  is 
returned  to  the  borrower  and  the 
remainder  is  divided  between  the  lender 
institution  and  the  customer  account 
that  owns  the  seciuities. 

Definitioiu  of  Capacity 

Securities  lending  may  be  done  in 
various  capacities  and  with  differing 
associated  liabiliUes.  It  is  important  that 
all  parties  involved  understand  in  what 
capacity  the  lender  institution  is  acting. 
For  the  purposes  of  these  guidelines,  the 
relevant  capacities  are: 

Principal:  A  lender  institution 
offering  securities  bom  its  own  account 
is  acting  as  principal.  A  lender 
institution  offering  customers'  securities 
on  an  undisclosed  basis  is  also 
considered  to  be  acting  as  principal. 

Agent:  A  lender  institution  offering 
securities  on  behalf  of  a  customer-owner 
is  acting  as  an  agent.  For  the  lender 
institution  to  be  considered  a  bona  fide 
or  "fully  disclosed"  agent,  it  must 
disclose  the  names  of  the  borrowers  to 
the  customer-owners  (or  give  notice  that 
names  are  available  upon  request),  and 
must  disclose  the  names  of  the 
customer-owner  to  borrowers  (or  give 
notice  that  names  are  available  upon 
request).  In  all  cases  the  agent's 
compensation  for  handling  the 
transaction  should  be  disclosed  to  the 
customer-owner.  Undisclosed  agericy 
transactions,  i.e..  "blind  brokerage" 
transactions  in  which  participants 
cannot  determine  the  identity  of  the 
counterparty,  are  treated  as  if  the  lender 
institution  were  the  principal.  (See 
definition  above.) 

Directed  Agent:  A  lender  institution 
which  lends  securities  at  the  direction 
of  the  customer-owner  is  acting  as  a 

directed  agent.  The  customer  directs  the 

lender  institution  in  all  aspects  of  the 


transaction,  including  to  whom  the 
securities  are  loaned,  the  terms  of  the 
transaction  (rebate  rate  and  maturity/ 
call  provisions  on  the  loan),  acceptable 
collateral,  investment  of  any  cash 
collateral,  and  collateral  delivery. 

Fiduciary:  A  lender  institution  which 
exercises  discretion  in  offering 
securities  on  behalf  of  and  for  the 
benefit  of  customer-owners  is  acting  as 
a  fiduciary.  For  purposes  of  these 
guidelines,  the  underlying  relationship 
may  be  as  agent,  trustee,  or  custodian. 

Finder:  A  finder  brings  together  a 
borrower  and  a  lender  of  securities  for 
a  fee.  Finders  do  not  take  possession  of 
the  securities  or  collateral.  Securities 
and  collateral  are  delivered  directly  by 
the  borrower  and  the  lender  without  the 
involvement  of  the  finder.  The  finder  is 
simply  a  fully  disclosed  intermediary. 

Guidelines 

All  financial  institutions  that 
participate  in  securities  lending  should 
establish  written  policies  and 
procedures  governing  these  activities. 
At  a  minimum,  policies  and  procedures 
should  cover  each  of  the  topics  in  these 
guidelines. 

Recordkeeping 
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accepUble  borrowing  purposes  and  any  applicable 
collateral  requirements  for  these  Uansactions. 


Before  establishing  a  securities 
lending  program,  a  financial  institution 
must  establish  an  adequate 
recordkeeping  system.  At  a  minimum, 
the  system  should  produce  daily  reports 
showing  which  securities  are  available 
for  lending,  and  which  are  currently 
lent,  outstanding  loans  by  borrower, 
outstanding  loans  by  account,  new 
loans,  returns  of  loaned  seciu-ities.  and 
transactions  by  account.  These  records 
should  be  updated  as  often  as  necessary 
to  ensiu«  that  the  lender  institution 
fully  accounts  for  all  outstanding  loans, 
that  adequate  collateral  is  required  and 
maintained,  and  that  policies  and 
concentration  limits  are  being  followed. 

Administrative  Procedures 

All  securities  lent  and  all  securities 
standing  as  collateral  must  be  marked  to 
market  daily.  Procedures  must  ensure 
that  any  necessary  calls  for  additional 
margin  are  made  on  a  timely  basis. 

In  addition,  written  procedures 
should  outline  how  to  choose  the 
customer  account  that  will  be  the  source 
of  lent  securities  when  they  are  held  in 
more  than  one  account.  Possible 
methods  include:  Loan  volume  analysis, 
automated  queue,  a  lottery,  or  some 
combination  of  these  methods. 
Securities  loans  should  be  fairly 
allocated  among  all  accounts 
participating  in  a  securities  lending 
program. 


Internal  controls  should  include 
operating  procedures  designed  to 
segregate  duties  and  timely  management 
reporting  systems.  Periodic  internal 
audits  should  assess  the  accuracy  of 
accounting  records,  the  timeliness  of 
management  reports,  and  the  lender 
institution's  overall  compliance  with 
established  policies  and  procedures. 

Credit  Analysis  and  Approval  of 
Borrowers 

In  spite  of  strict  standards  of 
collateralization,  securities  lending 
activities  involve  risk  of  loss.  Such  risks 
may  arise  from  malfeasance  or  failure  of 
the  borrowing  firm  or  institution. 
Therefore,  a  duly  established 
management  or  supervisory  committee 
of  the  lender  institution  should  formally 
approve,  in  advance,  transactions  with 
any  borrower. 

Credit  and  limit  approvals  should  be 
based  upon  a  credit  analysis  of  the 
borrower.  A  review  should  be 
performed  before  establishing  such  a 
relationship  and  reviews  should  be 
conducted  at  regular  intervals  thereafter. 
Credit  reviews  should  include  an 
analysis  of  the  borrower's  financial 
statement,  and  should  consider 
capitalization,  management,  earnings, 
business  reputation,  and  any  other 
factors  that  appear  relevant.  Analyses 
should  be  performed  in  an  independent 
department  of  the  lender  institution,  by 
persons  who  routinely  perform  credit 
analyses.  Analyses  performed  solely  by 
the  person(s)  managing  the  securities 
lending  program  are  not  sufficient. 

Credit  and  Concentration  Limits 

After  the  initial  credit  analysis, 
management  of  the  lender  institution 
should  establish  an  individual  credit 
limit  for  the  borrower.  That  limit  should 
be  based  on  the  market  value  of  the 
securities  to  be  borrowed,  and  should 
take  into  accoimt  possible  temporary 
(overnight)  exposures  resulting  from  a 
decline  in  collateral  values  or  from 
occasional  inadvertent  delays  in 
transferring  collateral.  Credit  and 
concentration  limits  should  take  into 
account  other  extensions  of  credit  by  the 
lender  institution  to  the  same  borrower 
or  related  interests.  Such  information,  if 
provided  to  an  institution's  trust 
department  conducting  a  securities 
lending  program,  would  not  be 
considered  material  inside  information 
and  therefore,  not  violate  "Chinese 
Wall"  policies  designed  to  protect 
against  the  misuse  of  material  inside 
information.  Violation  of  securities  laws 
would  arise  only  if  material  inside 
information  were  used  in  connection 
with  the  purchase  or  sale  of  securities. 


Procedures  should  be  established  to 
ensure  that  credit  and  concentration 
limits  are  not  exceeded  without  proper 
authorization  from  management. 

When  a  lender  institution  is  lending 
its  owrn  securities  as  principal,  statutory 
lending  limits  may  apply.  For  national 
banks  and  federal  savings  associations, 
the  limitations  in  12  U.S.C.  84  apply. 
For  state-chartered  institutions,  state 
law  and  applicable  federal  law  must  be 
considered.  Certain  exceptions  may 
exist  for  loans  that  are  fully  secured  by 
obligations  of  the  United  States 
government  and  federal  agencies. 

Collateral  Management 

Securities  borrowers  pledge  and 
maintain  collateral  at  least  100  percent 
of  the  value  of  the  seciu-ities  borrowed.' 
The  minimum  amount  of  excess 
collateral,  or  "margin",  acceptable  to  the 
lender  institution  should  relate  to  price 
volatility  of  the  loaned  securities  and 
the  collateral  (if  other  than  cash).* 
Generally,  the  minimimi  initial 
collateral  on  securities  loans  is  at  least 
102  percent  of  the  market  value  of  the 
lent  securities  plus,  for  debt  securities, 
any  accrued  interest. 

Collateral  must  be  maintained  at  the 
agreed  margin.  A  daily  "mark-to- 
market"  or  valuation  procediu«  must  be 
in  place  to  ensure  that  calls  for 
additional  collateral  are  made  on  a 
timely  basis.  The  valuation  procedures 
should  take  into  account  the  value  of 
accrued  interest  on  debt  securities. 

Securities  should  not  be  lent  imless 
collateral  has  been  received  or  will  be 
received  simultaneously  with  the  loan. 
As  a  minimum  step  toward  perfecting 
the  lender's  interest,  collateral  should 
be  delivered  directly  to  the  lender 
institution  or  an  independent  third 
party  trustee. 

Cash  as  Collateral 

When  cash  is  used  as  collateral,  the 
lender  institution  is  responsible  for 
making  it  income  productive.  Lenders 
should  establish  written  guidelines  for 
selecting  investments  for  cash  collateral. 
Generally,  a  lender  institution  will 
invest  cash  collateral  in  repurchase 
agreements,  master  notes,  a  short-term 


'Employee  Benefit  Plans  subject  to  the  Employee 
Retirement  Income  i.ecxirity  Act  are  specifically 
required  to  collateralize  securities  loans  at  a 
minimum  of  100  percent  of  the  market  value  of 
loaned  securities  (see  section  concerning  Employee 
Benefit  Plans). 

'  The  level  of  margin  should  be  dictated  by  level 
of  risk  being  underwritten  by  the  securities  lender 
Factors  to  be  considered  in  detennining  whether  to 
require  margin  above  the  recommended  minimum 
include:  the  type  of  collateral,  the  maturity  of 
collateral  and  lent  securities,  the  term  of  the 
securities  loan,  and  the  costs  which  may  be 
incurred  when  liquidating  collateral  and  replacing 
loaned  securities. 


investment  fund,  U.S.  or  Eurodollar 
certificates  of  deposits,  commercial 
paper  or  some  other  type  of  money 
market  instrument.  If  the  lender 
institution  is  acting  in  any  capacity 
other  than  as  principal,  the  written 
agreement  authorizing  the  lending 
relationship  should  specify  how  cash 
collateral  is  to  be  invested. 

Investing  cash  collateral  in  liabilities 
of  the  lender  institution  or  its  holding 
company  would  be  an  improper  conflict 
of  interest  imless  that  strategy  was 
specifically  authorized  in  writing  by  the 
owner  of  the  lent  securities.  Written 
authorizations  for  participating  accounts 
are  further  discussed  later  in  these 
guidelines. 

Letters  of  Credit  as  Collateral 

Since  May  1982,  letters  of  credit  have 
been  permitted  as  collateral  in  certain 
securities  lending  transactions  ouUined 
in  Federal  Reserve  Regulation  T.  If  a 
lender  institution  plans  to  accept  letters 
of  credit  as  collateral,  it  should  establish 
guidelines  for  their  use.  Those 
guidelines  should  require  a  credit 
analysis  of  the  financial  institution 
issuing  the  letter  of  credit  before 
securities  are  lent  against  that  collateral. 
Analyses  must  be  periodically  updated 
and  reevaluated.  The  lender  institution 
should  also  establish  concentration 
limits  for  the  institutions  issuing  letters 
of  credit  and  procedures  should  ensure 
that  they  are  not  exceeded.  In 
establishing  concentration  limits  on 
letters  of  credit  accepted  as  collateral, 
the  lender  institution's  total  outstanding 
credit  exposures  from  the  issuing 
institution  should  be  considered. 

Written  Agreements 

Securities  should  be  lent  only 
pursuant  to  a  written  agreement 
between  the  lender  institution  and  the 
owner  of  the  securities  specifically 
authorizing  the  institution  to  offer  the 
securities  for  loan.  The  agreement 
should  ouUine  the  lender  institution's 
authority  to  reinvest  casji  collateral  (if 
any)  and  responsibilities  with  regard  to 
custody  and  valuation  of  collateral.  In 
addition,  the  agreement  should  detail 
the  fee  or  compensation  that  will  go  to 
the  owner  of  the  securities  in  the  form 
of  a  fee  schedule  or  other  specific 
provision.  Other  items  which  should  be 
covered  in  the  agreement  have  been 
discussed  earlier  in  these  guidelines. 
A  lender  institution  must  also  have 
written  agreements  with  the  parties  who 
wish  to  borrow  securities.  These 
agreements  should  specify  the  duties 
and  responsibilities  of  each  party.  A 
written  agreement  may  detail: 
Acceptable  types  of  collateral  (including 
letters  of  credit);  standards  for  collateral 
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custody  and  control,  collateral  valuation 
and  initial  margin,  accrued  interest, 
marking  to  market,  and  margin  calls; 
methods  for  transmitting  coupon  or 
dividend  payments  received  if  a 
security  is  on  loan  on  a  payment  date; 
conditions  which  will  trigger  the 
termination  of  a  loan  (including  events 
of  default);  and  acceptable  methods  of 
delivery  for  loaned  securities  and 
collateral. 
Use  of  Finders 

Some  lender  institutions  may  use  a 
finder  to  place  securities,  and  some 
financial  institutions  may  act  as  finders. 
A  finder  brings  together  a  borrower  and 
a  lender  for  a  fee.  Finders  should  not 
take  possession  of  securities  or 
collateral.  The  delivery  of  securities 
loaned  and  collateral  should  be  direct 
between  the  borrower  and  the  lender.  A 
finder  should  not  be  involved  in  the 
delivery  process. 

The  finder  should  act  only  as  a  fully 
disclosed  intermediary.  The  lender 
institution  must  always  know  the  name 
and  financial  condition  of  the  borrower 
of  any  securities  it  lends.  If  the  lender 
institution  does  not  have  that 
information  it  and  its  customers  are 
exposed  to  unnecessary  risks. 

Written  policies  should  be  in  place 
concerning  the  use  of  finders  in  a 
securities  lending  program.  These 
policies  should  cover  the  circumstances 
in  which  a  finder  will  be  used,  which 
party  pays  the  fee  (borrower  or  lender), 
and  which  finders  the  lender  institution 
will  use. 
Employee  Benefit  Plans 

The  Department  of  Labor  has  issued 
two  class  exemptions  which  deal  with 
securities  lending  programs  for 
employee  benefit  plans  covered  by  the 
Employee  Retirement  Income  Security 
Act  (ERISA)— Prohibited  Transaction 
ExempUon  81-6  (46  FR  7527  (January 
23,  1981),  supplemented  52  FR  18754 
(May  19,  1987)).  and  Prohibited 
Transaction  Exemption  82-63  (47  FR 
14804  (April  6,  1982)  and  correction 
published  at  47  FR  16437  (April  16. 
1982)).  The  exemptions  authorize 
transactions  which  might  otherwise 
constitute  unintended  "prohibited 
transactions"  under  ERISA.  Any 
institution  engaged  in  lending  of 
securities  for  an  employee  benefit  plan 
subject  to  ERISA  should  take  all  steps 
necessary  to  design  and  maintain  its 
program  to  conform  with  these 
exemptions. 

Pronibited  Transaction  Exemption 
81-6  permits  the  lending  of  securities 
owned  by  employee  benefit  plans  to 
persons  who  could  be  "parties  in 
interest"  with  respect  to  such  plans. 


provided  certain  conditions  specified  in 
the  exemption  are  met.  Under  those 
conditions  neither  the  borrower  nor  an 
affiliate  of  the  borrower  can  have 
discretionary  control  over  the 
investment  of  plan  assets,  or  offer 
investment  advice  concerning  the 
assets,  and  the  loan  must  be  made 
pursuant  to  a  written  agreement.  The 
exemption  also  establishes  a  minimum 
acceptable  level  for  collateral  based  on 
the  market  value  of  the  loaned 
securities. 

Prohibited  Transaction  Exemption 
82-63  permits  compensation  of  a 
fiduciary  for  services  rendered  in 
connection  wdth  loans  of  plan  assets 
that  are  securities.  The  exemption 
details  certain  conditions  which  must 
be  met. 


Indemnification 

Certain  lender  institutions  offer 
participating  accounts  indemnification 
against  losses  in  connection  with 
securities  lending  programs.  Such 
indemnifications  may  cover  a  variety  of 
occurrences  including  all  financial  loss, 
losses  from  a  borrower  default,  or  losses 
from  collateral  default.  Lender 
institutions  that  offer  such 
indemnification  should  obtain  a  legal 
opinion  from  counsel  concerning  the 
legality  of  their  specific  form  of 
indemnification  under  federal  and/or 
state  law. 

A  lender  institution  which  offers  an 
indemnity  to  its  customers  may.  in  light 
of  other  related  factors,  be  assuming  the 
benefits  and.  more  importantly,  the 
liabilities  of  a  principal.  Therefore, 
lender  institutions  offering 
indemnification  should  also  obtain 
written  opinions  from  their  accountants 
concerning  the  proper  financial 
statement  disclosure  of  their  actual  or 
contingent  liabilities. 

Regulatory  Reporting 

Securities  borrowing  and  lending 
transactions  should  be  reported  by 
commercial  banks  according  to  the 
Instructions  for  the  Consolidated 
Reports  of  Condition  and  Income  and  by 
thrifts  according  to  Thrift  Financial 
Report  instructions. 

Dated  at  Washington.  DC  this  16lh  day  of 
July  1997. 

Federal  Financial  Institutions  Examination 
Council. 
Joe  M.  Cleaver, 
Executive  Secretary. 
(FR  Doc.  97-19132  Filed  7-18-97:  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Art  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
4.  1997. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri  63102- 

2034:  ^      , 

1.  Cross  County  Bank  Employee  Stoclc 

Ownership  Plan.  Wynne,  Arkansas;  to 

retain  a  total  of  16.01  percent  of  the 

voting  shares  of  Cross  County 

Bancshares.  Inc.,  Wynne,  Arkansas,  and 

thereby  indirectly  retain  Cross  County 

Bank,  Wynne,  Arkansas. 
Board  of  Governors  of  the  Federal  Reserve 

System,  July  15,  1997. 

JenniCer  J.  Johnson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-19018  Filed  7-18-97;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisitions  of  Shares  of  Banks  or 
Bank  Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and  § 
225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  offices  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 


must  be  received  not  later  than  August 
5,  1997. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Lois  Berthaume.  Vice  President)  104 
Marietta  Street.  N.W.,  Atlanta,  Georgia 
30303-2713: 

1.  Richard  Todd  Proffitt,  Pigeon 
Forge,  Tennessee;  to  acquire  an 
additional  57.4  percent,  for  a  total  of 
57.8  percent  of  the  voting  shares  of 
Teimessee  State  Bancshares,  Inc., 
Pigeon  Forge.  Tennessee  (formerly 
GaUinburg,  Tennessee),  and  thereby 
indirectly  acquire  Tennessee  State  Bank. 
Gatlinburg,  Tennessee. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (D.  Michael  Manies,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  David  L.  and  Nancy  A.  Spehar, 
Kansas  City,  Kansas;  to  acquire  voting 
shares  of  First  Community  Bancshares. 
Inc.,  Kansas  City,  Kansas,  and  thereby 
indirectiy  acquire  First  Community 
Bank,  Kansas  City.  Kansas. 

2.  Susan  Aileen  Young,  Chicago, 
Illinois;  to  acquire  voting  shares  of 
C.S.B.  Co.,  Cozad,  Nebraska,  and 
thereby  indirectiy  acquire  Cozad  State 
Bank  and  Trust  Company.  Cozad, 
Nebraska,  and  First  National  Bank  of 
Chadron,  Chardron.  Nebraska. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Pat  Marshall,  Manager  of 
Analytical  Support,  Consumer 
Regulation  Group)  101  Market  Street. 
San  Francisco.  California  94105-1579: 

1.  Robert  W.  St.  Yves,  Prineville, 
Oregon;  to  acquire  an  additional  6.65 
percent,  for  a  total  of  10.99  percent,  of 
the  voting  shares  of  Prineville 
Bancorporation.  Prineville,  Oregon,  and 
thereby  indirectly  acquire  Community 
First  Bank.  Prineville,  Oregon  (formerly 
The  Prineville  Bank). 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  16,  1997. 

Jennifer  J.  Johnson. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  97-19101  Filed  7-18-97:  8:45  am] 

BILUNQ  COOE  aZ10-01-F 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
vmting  on  the  standards  enumerated  in 
tiie  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbemking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  14, 
1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Lin  wood  Gill  III, 
Assistant  Vice  President)  701  East  Byrd 
Street.  Richmond,  Virginia  23261-4528: 

1.  People's  Community  Capital 
Corporation,  Aiken,  South  Carolina;  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  votings 
shares  of  People's  Community  Bank  of 
South  Carolina,  Aiken,  South  Carolina 
(in  organization). 

B.  Federal  Reserve  Bank  of  Dallas 
(Genie  D.  Short,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

I .  Planters  &  Merchants  Bancshares, 
Inc.,  Heame,  Texas,  and  Planters  & 
Merchants  Bancshares  of  Delaware,  Inc., 
Wilmington,  Delaware;  to  acquire  100 
percent  of  the  voting  shares  of 
Homestead  Bank,  S.S.B.,  College 
Station,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  15,  1997. 
Jennifer  J.  Johnson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  97-19017  Filed  7-18-97;  8:45  amj 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regidations  to  become  a  bank 


holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below 

The  applications  listed  below,  as  well 
as  other  related  filings  i-equired  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act. 
Unless  otherwise  noted,  nonbanking 
activities  will  be  conducted  throughout 
the  United  States. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  15. 
1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street.  Chicago, 
Illinois  60690-1413: 

1.  First  State  Bancshares.  Inc..  Ida 
Grove,  Iowa;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  State  Bank,  Ida 
Grove,  Iowa. 

2.  Hometown  Independent  Bancorp, 
Inc.,  Morton.  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Morton 
Community  Bank,  Morton,  Illinois. 

3.  O.A.K.  Financial  Corporation, 
Byron  Center,  Michigan;  to  become  a 
bank  holding  company  by  acquiring 
24.9  percent  of  the  voting  shares  of 
Caledonia  Financial  Corporation, 
Caledonia,  Michigan,  and  State  Bank  of 
Caledonia,  Caledonia,  Michigan. 

4.  Progressive  Bancorp.  Inc..  Pekin. 
Illinois;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Pekin  Savings  Bank, 
S.B.,  Pekin,  Illinois. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Karen  L.  Crandstrand, 
Vice  President)  250  Marquette  Avenue. 
Miimeapolis.  Minnesota  55480-2171: 

1 .  Dean  Financial  Services.  Inc.,  SL 
Paul,  Miimesota;  to  acquire  100  f)€rcent 
of  the  voting  shares  of  The  First 
National  Corporation  of  Aitkin,  Inc., 
Aitkin,  Minnesota,  and  thereby 
indirectiy  acquire  The  First  National 
Bank  of  Aitkin,  Aitkin,  Mirmesota;  Mid- 
Continent  Financial  Services,  Inc., 


38996 


Federal  Register  /  Vol.  62.  No.  139  /  Monday.  July  21,  1997  /  Notices 


Bloomington,  Minnesota,  and  thereby 
indirectly  acquire  State  Bank  of 
Edgerton,  Edgerton,  Minnesota;  and  The 
First  State  Bank  of  Eden  Prairie.  Eden 
Prairie.  Minnesota. 

2.  Otto  Bremer  Foundation,  St.  Paul. 
Minnesota;  through  its  subsidiary, 
Bremer  Financial  Corporation.  St.  Paul. 
Minnesota,  to  acquire  100  percent  of  the 
voting  shares  of  The  Halo 
Bancorporation.  Inc..  Devils  Lake,  North 
Dakota,  and  thereby  indirectly  acquire 
First  National  Bank  of  Devils  Lake, 
Devils  Lake,  North  Dakota. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  16.  1997. 
lennifier  |.  (ohnson. 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  97-19100  Filed  7-18-97:  8:45  am) 
BILUNG  CODE  6210-01 -F 


Virginia,  and  thereby  engage  in 
operating  a  savings  and  loan 
association,  pursuant  to  §  225.28(b)(4) 
of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  15, 1997. 
lennifier  J.  |ohnson, 
Depu  ty  Secretary  of  the  Board. 
IFR  Doc.  97-19016  Filed  7-18-97;  8:45  am] 
BILUNG  CODE  6210-01-F 


Bank,  N.A..  Stevens  Point.  Wisconsin, 
and  thereby  engage  in  operating  a  credit 
card  bank,  pursuant  to  §§  225.28(b)(1) 
and  (2)  of  the  Board's  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  16. 1997. 
Jennifier  |.  Johnson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  97-19099  Filed  7-18-97;  8:45  am] 
BILUMG  CODE  6210-01-f 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  in 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y,  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  hsted  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 
Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 

BHC  Act. 

Unless  otherwise  noted,  conunents 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  14,  1997. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill  HI, 
Assistant  Vice  President)  701  East  Byrd 
Street,  Richmond,  Virginia  23261-4528: 

1.  Horizon  Bancorp.  Inc.,  Beckley, 
West  Virginia;  to  acquire  Beckley 
Bancorp,  Inc.,  Beckley,  West  Virginia, 
and  thereby  indirectly  acquire  Beckley 
Federal  Savings  Bank,  Beckley,  West 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  To  Engage  In 
Permissible  Nonbanking  Activities  or 
To  Acquire  Companies  That  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation 
Y.  (12  CFR  Part  225)  to  engage  de  novo, 
or  to  acquire  or  control  voting  securities 
or  assets  of  a  company  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation 
Y  (12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bfink  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  compUes 
with  the  standards  of  section  4  of  the 

BHC  Act. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  5,  1997. 

A.  Federal  Reserve  Bank  of  Chicago 
(Philip  Jackson.  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1413: 

1.  Associated  Banc-Corp,  Green  Bay. 
Wisconsin;  to  acquire  First  Financial 
Corporation.  Stevens  Point.  Wisconsin, 
and  thereby  indirectly  acquire  First 
Financial  Bank,  FSB.  Stevens  Point. 
Wisconsin,  and  thereby  engage  in 
owning  and  operating  a  savings  and 
loan  association,  pursuant  to  § 
225.28(b)(4)  of  the  Board's  Regulation  Y; 
Appraisal  Services,  Inc.,  Milwaukee, 
Wisconsin,  and  thereby  engage  in 
performing  appraisals  of  real  estate  and 
tangible  personal  property,  pursuant  to 
§  225.28  (b)(2)  of  the  Board's  Regulation 
Y;  and  First  Financial  Card  Services 


FEDERAL  TRADE  COMMISSION 

Sunshine  Act  Meetings 

AGENCY  HOLDING  THE  MEETING:  Federal 

Trade  Commission. 

TIME  AND  DATE:  2:00  p.m.,  Thursday, 

August  14, 1997. 

PLACE:  Federal  Trade  Commission 

Building,  Room  532, 6th  Street  and 

Pennsylvania  Avenue.  NW.. 

Washington.  DC  20580. 

STATUS:  Parts  of  this  meeting  will  be 

open  to  the  public.  The  rest  of  the 

meeting  will  be  closed  to  the  public. 

MATTERS  TO  BE  CONSIDERED:  Portions 

Open  to  Public. 

(1)  Oral  Argument  in  Automotive 
Breakthrough  Sciences.  Inc.,  Docket 

9275. 
Portions  Closed  to  the  Public: 

(2)  Executive  Session  to  follow  Oral 
Argument  in  Automotive  Breakthrough 
Sciences.  Inc..  Docket  9275. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Victoria  Streitfeld.  Office  of  Public 
Affairs:  (202)  326-2180.  Recorded 
Message:  (202)  326-2711. 
Donald  S.  CXttk, 
Secretary. 
IFR  Doc.  97-19237  Filed  7-17-97;  2:56  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Announcement  786] 

Cooperative  Agreements  To  Refine  a 
National  Surveillance  System  for 
Hospital  Health  Care  Worfcere 

Introduction 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  1997 
funds  for  cooperative  agreements  to 
refine  a  surveillance  system  for  health 
care  workers  (HCWs)  in  hospital  settings 
that  will  lead  to  the  prevention  of 
occupational  transmission  of 
bloodbome  infections,  vaccine- 


preventable  diseases,  tuberculosis  (TB). 
and  other  occupational  hazards. 

CDC  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  Healthy  People 
2000,  a  national  activity  to  reduce 
morbidity  and  mortality  and  improve 
the  quality  of  life.  This  announcement 
is  related  to  the  priority  area  of 
Immunization  and  Infectious  Diseases. 
(For  ordering  a  copy  of  Healthy  People 
2000,  see  the  section  Where  to  Obtain 
Additional  Information.) 

Authority 

This  program  is  authorized  imder 
Sections  301,  304,  306.  308(d).  and 
317(k)(2)  of  the  Public  Health  Service 
Act.  as  amended  (42  U.S.C.  241.  242b, 
242k.  242m(d)  and  247b(k)(2)]. 
Applicable  program  regulations  are 
foimd  in  42  CFR  51b  and  52.  Project 
Grants  for  Preventive  Health  Services 
and  Research  Projects. 

Smoke-Free  Workplace 

CDC  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-finee 
workplace  and  to  promote  the  nonuse  of 
all  tobacco  products,  and  Public  Law 
103-227.  the  Pb-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
that  receive  Federal  funds  in  which 
education,  library,  day  care,  health  care, 
and  early  childhood  development 
services  are  provided  to  children. 

Eligible  Applicants 

Eligible  applicants  include  only  U.S. 
public  and  non-profit  private  hospitals. 
Applicants  must  have  an  established 
surveillance  system  or  program  for 
occupational  exposures  to  HCWs  which 
includes  a  written  protocol,  plan,  or 
policy  including  data  collection  forms. 
Eligibility  requirements  must  be  clearly 
specified  imder  backgroimd  information 
in  Application  Content. 

Competition  is  limited  to  hospitals  as 
defined  above  because  the  purpose  of 
this  program  is  to  refine  a  surveillance 
system  for  HCWs  in  hospital  settings. 

Identifiable  information  provided  to 
CDC  through  this  agreement  will  be 
maintained  in  accordance  with  the 
assurance  of  confidentiality  provided  to 
hospitals  participating  in  the  National 
Surveillance  System  for  Hospital  HCWs 
(NaSH)  System  imder  Section  308(d)  of 
the  Public  Health  Service  Act  [42  U.S.C 
242m(d)]. 

Availability  of  Funds 

Approximately  $350,000  is  available 
in  FY  1997  to  fund  approximately  8 
awards.  It  is  expected  that  the  average 
award  will  be  $45,000,  ranging  fiom 
$30,000  to  $60,000.  It  is  expected  that 
the  awards  will  begin  on  or  about 
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September  30, 1997,  and  will  be  made 
for  a  12-month  budget  period  within  a 
one-year  project  period.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

NotK  Effective  January  i,  1996,  Public  Law 
104-65  states  that  an  organization  described 
in  section  501(c)(4)  of  the  Intranal  Revenue 
Code  of  1986  which  engages  in  Lobbying 
activities  shall  not  be  eligible  for  the  receipt 
of  Federal  funds  constituting  an  award,  grant 
(cooperative  agreement),  contract,  loan,  or 
any  other  form. 

Use  of  Funds 

Cooperative  agreement  funds  will  not 
be  used  for  the  delivery  of  clinical/ 
therapeutic  services. 

Restrictions  on  Lobbying 

Applicants  should  be  aware  of 
restrictions  on  the  use  of  Department  of 
Health  and  Human  Services  (HHS) 
funds  for  lobbying  of  Federal  or  State 
legislative  bodies.  Under  the  provisions 
of  31  U.S.C.  Section  1352  (which  has 
been  in  effect  since  December  23, 1989), 
recipients  (and  their  subtier  contractors) 
are  prohibited  from  using  appropriated 
Federal  funds  (other  than  profits  from  a 
Federal  contract)  for  lobbying  Congress 
or  any  Federal  agency  in  connection 
with  the  award  of  a  particular  contract, 
grant,  cooperative  agreement,  or  loan. 
This  includes  grants/cooperative 
agreements  that,  in  whole  or  in  part, 
involve  conferences  for  which  Federal 
funds  cannot  be  used  directly  or 
indirectly  to  encourage  participants  to 
lobby  or  to  instruct  participants  on  how 
to  lobby. 

In  addition,  the  FY  1997  Departments 
of  Labor,  HHS,  and  Education,  and 
Related  Agencies  Appropriations  Act, 
which  became  effective  October  1, 1996. 
expressly  prohibits  the  use  of  1997 
appropriated  funds  for  indirect  or  "grass 
roots"  lobbying  efforts  that  are  designed 
to  support  or  defeat  legislation  pending 
before  state  legislatures.  Section  503  of 
this  new  law,  as  enacted  by  the 
Omnibus  Consolidated  Appropriations 
Act,  1997,  Division  A,  Title  I.  Section 
101(e).  Public  Law  104-208  (September 
30,  1996).  provides  as  follows: 

Section  503(a)  No  part  of  any  appropriation 
contained  in  this  Act  shall  be  used,  other 
than  for  normal  and  recognized  executive- 
legislative  relationships,  for  publicity  or 
propaganda  purposes,  for  the  preparation, 
distribution,  or  use  of  any  kit.  pamphlet, 
booklet,  publication,  radio,  television,  or 
video  presentation  designed  to  support  or 
defeat  legislation  pending  before  this 
Congress,  •   •   •  except  in  presentation  to  the 
Congress  or  any  State  legislative  body  itself. 

(b)  No  part  of  any  appropriation  contained 
in  this  Act  shall  be  used  to  pay  ttie  salary  or 
expenses  of  any  grant  or  contract  recipient, 
or  agent  acting  for  such  recipient,  related  to 


any  activity  designed  to  influence  legislation 
or  appropriations  pending  before  the 
Congress  or  any  State  legislature. 

Background 

In  recent  years,  occupational  hazards 
faced  by  HCWs  in  the  United  States 
have  received  increasing  attention. 
Existing  surveillance  systems  are  often 
inadequate  to  describe  the  scope  and 
magnitude  of  occupational  exposures  to 
infectious  agents  and  other  occupational 
hazards  that  HCWs  experience,  the 
outcomes  of  these  exposures,  and  the 
impact  of  preventive  measures.  Hospital 
groups  and  experts  in  infectious  disease 
have  requested  guidance  and  assistance 
from  CI>C  to  develop  a  system  for 
hospital  data  management,  so  that 
hospitals  may  develop  prevention 
strategies,  identify  emerging  problems, 
and  in  general  create  a  safe  and  healthy 
working  environment  for  patients  and 
HCWs,  in  accordance  with  Occupational 
Safety  and  Health  Administration 
(OSHA)  requirements  and  CDC 
Guidelines  for  the  Prevention  and 
Management  of  Occupational  Exposures 
to  Tuberculosis.  Bloodbome  Pathogens 
and  Vaccine-preventable  Diseases 
(MMWR  1994,  Vol.  43  No.  RR-13: 
MMWR  1990,  Vol  39  No.  RR-1;  MMWR 
1991,  Vol  40  No.  RR-12).  Many 
hospitals  around  the  United  States  have 
requested  technical  assistance  from  CDC 
to  improve  current  surveillance  systems 
for  a  variety  of  occupationally  acquired 
infections  and  other  work-related 
hazardous  conditions  and  exposures. 
CDC  has  developed  a  surveillance 
system  that  focuses  on  surveillance  of 
exposures  and  infections  among 
hospital-based  HCWs.  Tius  system, 
modeled  after  the  National  Nosooomial 
Infections  Surveillance  (NNIS)  system 
for  patient  infections,  includes 
standardized  methoHology  and  software 
for  various  occuf>ational  health  issues. 
The  system  is  called  the  National 
Surveillance  System  for  Hospital  HCWs. 
or  (NaSH).  The  Hospital  hifections 
Program  (National  Center  for  Infectious 
Diseases  (NCID))  has  developed  this 
system  in  collaboration  with  the 
Hepatitis  Branch  (Division  of  Viral  and 
Ridcettsial  Diseases,  NCID),  the  Division 
of  Tuberculosis  Elimination  (National 
Center  for  HIV,  STD,  and  TB 
Prevention),  the  National  Immunization 
Program,  and  the  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH).  Currently,  the  NaSH  system 
consists  of  the  following  surveillance 
modules:  HCW  Baseline  Assessment; 
Routine  Tuberculin  Skin  Testing; 
Exposures  to  Blood/Body  Fluids  and 
Blood  borne  Pathogens;  Exposures  to 
and  Infections  with  Vaccine-Preventable 
Diseases;  Exposures  to  Infectious 
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Tuberculosis  Patients/HCWs;  Non- 
infectious Injuries;  and  Annual  HCW 

Survey.  ...  u       r. 

The  ultimate  goal  and  pnmary  benetit 
of  this  cooperative  agreement  program  is 
to  improve  hospital  surveillance 
methods  for  management  of 
occupational  health  information  and  the 
prevention  of  exposures  at  participating 
hospitals.  Hospitals  will  receive 
technical  assistance  in  order  to  better 
comply  with  current  OSHA  and  CDC 
Guidelines  for  OccupaUonal  Exposures 
to  Tuberculosis,  Bloodbome  Pathogens 
and  Vaccine- Preventable  Diseases. 
Technical  assistance  will  also  be 
provided  in  the  development  of  a 
standardized  system  of  data 
management  for  the  Employee  Health 
data  for  their  HCWs.  Information 
provided  by  the  participating  hospitals 
about  their  needs  will  allow  CDC  to 
refine  the  NaSH  system,  including  data 
collection  forms  and  software,  in  order 
to  make  the  NaSH  system  more  suitable 
for  each  collaborating  hospital. 

Purpose 

The  purpose  of  this  cooperative 
agreement  is  to  assist  hospitals  to 
improve  their  current  methods  of 
assessing  rates  and  reducing 
transmission  of  occupationally-acquired 
infections  and  other  occupationally- 
related  adverse  medical  outcomes  in 
their  facilities.  With  a  comprehensive, 
organized  surveillance  system,  hospitals 
will  be  able  to  systematically  monitor 
trends  in  exposures,  assess  the  risk  for 
occupational  infection  and  injury,  and 
evaluate  preventive  measures  including 
engineering  controls  work  practices, 
protective  equipment,  and  postexposure 
prophylaxis  to  prevent  occupationally- 
acquired  infections. 

Program  Requiremeats 

\n  conducting  activities  to  achieve  the 
purpose  of  this  cooperative  agreement, 
the  recipient  will  be  responsible  for  the 
activities  under  A.  below,  and  CDC  will 
be  responsible  for  conducting  activities 
under  B.  below. 

A.  Recipient  Activities 

1.  Improve  its  surveillance  system  for 
occupational  exposures  and  infections 
in  order  to  have  a  comprehensive  and 
integrated  surveillance  system  that 
includes:  (a)  Immunizing  HCWs;  [b) 
periodic  tuberculin  skin  testing;  (c) 
reporting,  follow-up.  and  management 
of  occupational  blood/body  fluid  and 
bloodbome  exposures;  (d)  reporting, 
management,  and  follow-up  of 
exposures  to.  and  infections  with, 
measles,  mumps,  rubella,  influenza, 
varicella,  and  TB;  (e)  reporting, 
management,  and  follow-up  of  non- 


infectious occupational  injuries  (e.g.. 
sprains,  back  injuries). 

2.  Assess  the  level  of  needlestick 
reporting  and  distribute  the  "Health 
Caie  Worker  Survey  Form"  for  HCWs  in 
occupational  groups  with  higher  risk  of 
needlesticks. 

3.  Attend  a  single  planning/training 
meeting  in  Atlanta. 

Optional  Recipient  Activity: 

4.  Recipients  may  elect  to  collect  and 
send  blood  specimens  from  source 
patients  and  HCWs  involved  in 
exposures  to  hepatitis  C  virus  (HCV)  to 
CDC  for  PCR  testing  for  HCV  RNA. 

B.  CDC  Activities 

1.  Modify  the  NaSH  surveillance 
system  as  requested  by  the  recipients  to 
maximize  its  usefulness  to  collaborating 

hospitals. 

2.  Provide  technical  assistance  m  the 
conduct  of  the  surveillance  program. 

3.  Provide  technical  assistance  in  the 
improvement  of  on-site  hospital  data 
management  systems,  such  as 
developing  data  fields  customized  to  the 
institution,  etc. 

4.  Provide  training  regarding  the  use 
and  adaptation  of  NaSH  software  to 
personnel  involved  in  data  management 
at  the  participating  hospitals. 

5.  Assist  in  the  coordination  of  data 
analysis,  dissemination,  and 
presentation  of  aggregated  data. 

6.  CDC  will  perform:— For  those 
hospitals  that  elect  to  send  specimens  to 
CDC  for  additional  HCV  tesUng  and 
after  appropriate  informed  consents  are 
obtained— (a)  supplemental  testing  and 
PCR  testing  for  HCV  RNA  of  source- 
patients  who  are  anU-HCV  positive  and 
(b)  PCR  testing  for  HCV  RNA  at  3  and 
6  month  follow-up  of  HCWs  exposed  to 
these  source  patients.  PCR  testing  for 
HCV  is  currently  not  available  for 
commercial  use  in  hospitals. 

Technical  Reporting  Requirements 

An  original  and  two  copies  of 
progress  reports  must  be  submitted  to 
CDC.  semiannually.  Progress  reports  are 
due  no  later  than  30  days  after  each 
reporting  period.  The  semiannual 
progress  reports  should  include  annual 
data  (e.g..  inpatient  days,  FTEs  for  some 
occupational  groups)  to  calculate  rates 
for  the  events  for  which  surveillance  is 
conducted  in  this  system.  Progress 
reports  should  also  address  progress 
toward  overall  objectives  as  represented 
in  the  Purpose  and  Recipient  Activities 
sections  of  this  announcement. 

A  final  performance  report  and 
financial  status  report  are  due  no  later 
than  90  days  after  the  end  of  the  project 
period.  Please  send  all  reports  or  other 
correspondence  to;  Sharron  P.  Orum. 
Grants  Management  Officer.  Grants 


Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Mailstop  E-18. 
Room  314.  Atlanta,  Georgia  30305. 

Application  Content 
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Narrative 

All  applicants  must  develop  their 
applications  in  accordance  with  the 
Public  Health  Service  (PHS)  Form  5161- 
1,  information  contained  in  this 
program  announcement,  and  the 
instructions  outlined  below.  Also,  the 
narrative  must  be  limited  to  10  pages 
excluding  appendices  and  should 
include  the  following: 

1.  Background  information  about  the 
facility  including:  Eligibility 
requirements  (documentation  about 
surveillance  system  or  program  for 
occupational  exposures  to  HCWs  which 
includes  a  written  protocol,  plan,  or 
policy).  Provide  the  names  and  job  titles 
for  all  personnel  in  the  Employee  Health 
and  Infection  Control  Departments  of 
the  medical  center.  Applicant  should 
provide  information  about:  (1)  The 
patient  population  (i.e.,  annual  number 
of  outpatient  visits,  inpatient 
admissions,  patients  with  HW/AIDS, 
and  patients  with  TB);  (2)  the  HCW 
population  (i.e..  total  number  of  HCWs. 
number  of  nurses,  physicians,  and 
housekeepers);  and  (3)  the  occupational 
exposures  in  previous  year  (i.e..  number 
of  exposure-events  and  HCWs  exposed 
to  measles,  varicella  and  TB;  total 
number  of  percutaneous  injuries  and 
number  of  percutaneous  injuries 
involving  source  patients  infected  with 
HIV  and  with  HCV.) 

2.  Information  about  how  the  project 
is  to  be  organized,  staffed,  and  managed. 
This  information  should  demonstrate  an 
understanding  of  important  events  or 
tasks  and  their  management.  Include  the 
names  and  proposed  duties  of 
professional  personnel  assigned  to  the 
project  and  resumes  with  information 
on  education,  background,  recent 
experience,  and  specific  scientific  or 
technical  accomplishments.  The 
approximate  percentage  of  time  each 
individual  will  be  available  for  this 
project  must  be  stated.  The  proposed 
staff  hours  for  each  individual  should  be 
allocated  against  each  project  task  or 

subtaak.  ,     ,    .  j 

3.  Information  about  the  facilities  and 
computer  equipment  to  be  used  in  the 
performance  of  the  cooperative 
agreement. 

4.  The  objectives  of  the  proposed 
project  which  are  consistent  with  the 
purposes  of  the  cooperative  agreement 
and  which  are  measurable  and  time- 
phased. 


5.  The  methods  which  will  be  used  to 
accomplish  the  objectives  of  the 
cooperative  agreement.  Describe 
activities  and  methods  and  supporting 
resources  already  in  place  and/or 
planned,  including  capacity  and 
experience  to  coordinate  data  collection 
and  analysis. 

6.  An  evaluation  plan  to  monitor 
progress  toward  the  achievement  of  the 
proposed  objectives. 

7.  Letters  of  support  to  demonstrate 
appropriate  collaboration  with  other 
departments,  divisions,  etc.,  in  the 
hospital,  if  applicable,  (e.g., 
administrative  officers,  employee 
health,  infectious  diseases,  and 
department  chair). 

8.  A  budget  which  is  reasonable  and 
consistent  with  the  purpose  and 
objectives  of  the  cooperative  agreement. 
AH  budget  items  should  be  itemized  and 
items  individually  justified. 

The  application  should  be  presented 
in  a  manner  which  demonstrates  the 
applicant's  ability  to  address  the 
proposed  activities  in  a  collaborative 
manner  with  CDC. 

Format   , 

Pages  must  be  clearly  numbered,  and 
a  complete  index  to  the  appUcation  and 
its  appendices  must  be  included.  Please 
begin  each  separate  section  on  a  new 
page.  The  original  and  each  copy  of  the 
application  set  must  be  submitted 
imstapled  and  unbound.  All  material 
must  be  typewritten,  single-spaced,  with 
unreduced  type  on  8 V2"  by  1 1"  paper, 
with  at  least  1"  margins,  headings  and 
footers,  and  printed  on  one  side  only. 

Evaluation  Criteria 

Applications  will  be  reviewed  and 
evaluated  based  on  the  foUov^ring 
criteria:  (Total  100  points) 

1.  The  applicant's  understanding  of 
the  pinpose  of  the  proposed  program 
objectives  and  the  vyilhngness  to 
cooperate  with  CDC.  (20  points) 

2.  The  extent  to  which  the  applicmit 
demonstrates  imderstanding  of  the  need 
for  systematic  and  integrated 
surveillance,  and  for  utiUzing  data  to 
assist  in  prevention  of  occupational 
transmission  of  bloodbome  infections, 
vaccine-preventable  diseases,  TB,  and 
other  occupational  hazards.  (15  points) 

,3.  The  extent  that  the  applicant  has 
the  organizational  structure, 
administrative  support,  and  ability  to 
access  appropriately  defined  target 
populations.  (10  points) 

4.  A  statement  of  the  apphcant's 
demonstrated  capabilities  and 
experience  in  conducting  siuveillance 
of  occupational  exposures  and 
infections.  (15  points) 


5.  The  adequacy  of  the  plans  to 
coordinate  and  conduct  the  project 
objectives  described  under  recipient 
activities  and  supporting  evidence  that 
applicant  can  successfully  perform 
these  activities.  (25  points) 

6.  The  degree  to  which  the  proposed 
objectives  are  consistent  with  the 
defined  purpose  of  this  program, 
specific,  measurable,  and  time-phased. 
Tlie  degree  to  which  the  applicant  has 
met  the  CDC  policy  requirements 
regarding  the  inclusion  of  women, 
ethnic,  and  racial  groups  in  proposed 
research.  This  includes:  (a)  The 
proposed  plan  for  the  inclusion  of  both 
sexes  and  racial  and  ethnic  minority 
populations  for  appropriate 
representation;  (b)  the  proposed 
justification  when  representation  is 
limited  or  absent;  (c)  a  statement  as  to 
whether  the  design  of  the  study  is 
adequate  to  measure  differences  whai 
warranted;  and  (d)  documentation  of 
plans  for  recruitment  and  outreach  for 
study  participants  that  includes  the 
process  of  establishing  partnerships 
with  community(ies)  and  recogniticm  of 
mutual  benefits.  (15  points) 

7.  Human  Subjects:  If  the  proposed 
project  involves  human  subjects, 
whether  or  not  exempt  from  the  DHHS 
regulations,  the  extent  to  which 
adequate  procedures  are  described  for 
the  protection  of  human  subjects. 
Recommendations  on  the  adequacy  of 
protections  include:  (a)  Protections 
appear  adequate  and  there  are  no 
comments  to  make  or  concerns  to  raise, 
(b)  protections  appear  adequate,  but 
there  are  comments  regarding  the 
protocol,  (c)  protections  appear 
inadequate  and  the  ORG  has  concerns 
related  to  human  subjects,  (d) 
disapproval  of  the  application  is 
recommended  because  the  research 
risks  are  sufficiently  serious  and 
protection  against  the  risks  are 
inadequate  as  to  make  the  entire 
application  unacceptable,  (not  scored) 
8.  The  extent  to  which  the  budget  is 
reasonable,  clearly  justifiable,  and 
consistent  with  the  intended  use  of 
cooperative  agreement  funds,  (not 
scored) 

Executive  Order  Review  12372  Review 

Applicants  are  subject  to 
Intergovernmental  Review  of  Federal 
Programs  as  governed  by  Executive 
Order  12372.  E.O.  12372  sets  up  a 
system  for  State  and  local  review  of 
proposed  Federal  assistance 
applications.  Applicants  should  contact 
their  State  Single  Point  of  Contact 
(SPOC)  as  early  as  possible  to  alert  them 
to  the  prospective  appUcatipns  and 
receive  any  necessary  instructions  in  the 
State  process.  For  proposed  projects 


serving  more  than  one  State,  the 
appUcant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  list  of 
SPOCs  is  included  in  the  application 
kit.  If  SPOCs  have  any  state  process 
recommendations  on  apphcations  to 
CDC.  they  should  forward  them  to 
Sharron  P.  Orum.  Grants  Management 
Officer.  Grants  Management  Branch, 
Procurement  and  Grants  Office,  Centera 
for  Disease  Control  and  Prevention 
(CDC),  255  East  Paces  Ferry  Road.  NE., 
Room  300,  Mailstop  E-18,  Atlanta. 
Georgia  30305,  no  later  than  30  days 
after  the  apphcation  deadline  date.  The 
granting  agency  does  not  guarantee  to 
"accommodate  or  explain"  for  State 
process  recommendations  it  receives 
after  that  date. 

Public  Health  System  Reporting 
Requirement 

This  program  is  subject  to  the  Public 
Health  System  Reporting  Requirements. 
Under  these  requirements,  all 
community-based  nongovernmental 
apphcanu  must  prepare  and  submit  the 
items  identified  below  to  the  head  of  the 
appropriate  State  or  local  health 
agency(s)  in  the  program  area(s)  that 
may  t>B  impacted  by  the  proposed 
project  no  later  than  the  receipt  date  of 
the  Federal  application.  The  appropriate 
State  or  local  health  agency  is 
determined  by  the  applicant.  The 
following  information  must  be 
provided: 

A.  A  copy  of  the  face  page  of  the 
application  (SF  424). 

B.  A  summary  of  the  project  that 
should  be  titled  "Public  Health  System 
Impact  Statement"  (PHSIS),  not  to 
exceed  one  page,  and  should  include 
the  follovdng: 

1.  A  description  of  the  population  to 
be  served. 

2.  A  svimmary  of  the  services  to  be 
provided. 

3.  A  description  of  the  coordination 
plans  with  the  appropriate  State  or  local 
health  agencies. 

If  the  State  and/or  local  health  official 
desires  a  copy  of  the  entire  application, 
it  may  be  obtained  from  the  State  Single 
Point  of  Contact  (SPOC)  or  directly  from 
the  applicant. 

Catalog  of  Federal  Domestic  Assistance 
Number 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.283. 

Other  Requirements 

Paperwork  Reduction  Act 

Approval  for  data  collection  initiated 
under  this  cooperative  agreement  is 
going  through  the  Office  of  Management 
and  Budget  (OMB)  reports  clearing 
process. 
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Human  Subjects 

If  the  proposed  project  involves 
research  on  human  subjects,  the 
applicant  must  complv  with  the  DHHS 
Regulations  (45  CFR  Part  46)  regarding 
the  protection  of  human  subjects. 
Assurance  must  be  provided  to 
demonstrate  that  the  project  will  be 
subject  to  initial  and  continuing  review 
by  an  appropriate  institutional  review 
committee.  The  applicant  will  be 
responsible  for  providing  evidence  of 
this  assurance  in  accordance  with  the 
appropriate  guidelines  and  form 
provided  in  the  application  kit. 

Women,  Racial  and  Ethnic  Niinorities 

It  is  the  policy  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
and  the  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  to  ensure 
that  individuals  of  both  sexes  and  the 
various  racial  and  ethnic  groups  wrill  be 
included  in  CDC/ATSDR-supported 
research  projects  involving  human 
subjects,  whenever  feasible  and 
appropriate  Racial  and  ethnic  groups 
are  those  defined  in  0MB  Directive  No. 
15  and  include  American  Indian, 
Alaskan  Native,  Asian,  Pacific  Islander, 
Black  and  Hispanic.  Applicants  shall 
ensure  that  women,  racial  and  ethnic 
minority  populations  are  appropriately 
represented  in  applications  for  research 
involving  human  subjects.  Where  clear 
and  compelUng  rationale  exist  that 
inclusion  is  inappropriate  or  not 
feasible,  this  situation  must  be 
explained  as  part  of  the  application. 
This  poUcy  does  not  apply  to  research 
studies  when  the  investigator  cannot 
control  the  race,  ethnicity  and/or  sex  of 
subjects.  Further  guidance  to  this  policy 
is  contained  in  the  Federal  Register, 
Vol.  60.  No.  179,  pages  47947-47951, 
dated  Friday.  September  15,  1995. 

Application  Submission  and  Deadline 

The  original  and  two  copies  of  the 
application  PHS  Form  5161-1  (revised 
5/96.  OMB  Number  0937-0189)  must  be 
submitted  to  Sharron  P.  Orum,  Grants 
Management  Officer.  Grants 
Management  Branch,  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC).  255  East 
Paces  Ferry  Road.  NE.,  Room  314, 


Mailstop  E-18.  Atlanta,  Georgia  30305, 
on  or  before  August  22, 1997. 

1.  Deadline:  Applications  shall  be 
considered  to  meet  the  deadline  if  they 
are  either:  a.  Received  on  or  before  the 
deadline  date;  or  b.  Sent  on  or  before  the 
deadline  date  and  received  in  time  for 
submission  to  the  independent  review 
group.  (Applicants  must  request  a 
legibly  dated  U.S.  Postal  Service 
postmark  or  obtain  a  legibly  dated 
receipt  from  a  commercial  carrier  or  the 
U.S.  Postal  Service.  Private  metered 
postmarks  will  NOT  be  acceptable  proof 
of  timely  mailing.) 

2.  Late  applications:  applications 
which  do  not  meet  the  criteria  in  l.a.  or 
l.b.  above  are  considered  late 
applications.  Late  applications  wall  not 
be  considered  and  will  be  returned  to 
the  applicant. 

Where  To  Obtain  Additional 
Information 

To  receive  additional  written 
information  call  (404)  332-4561. 

You  will  be  asked  to  leave  your  name, 
address,  and  telephone  number  and  will 
need  to  refer  to  Aimouncement  Number 
786.  You  will  receive  a  complete 
program  description,  information  on 
application  procedures,  and  appUcation 

forms. 

If  you  have  questions  after  reviewing 
the  contents  of  all  documents,  business 
management  technical  assistance  may 
be  obtained  from  Locke  Thompson. 
Grants  Management  Speciahst,  Grants 
Management  Branch.  Procurement  and 
Grants  Office.  Centers  for  Disease 
Control  and  Prevention  (CDC),  255  East 
Paces  Ferry  Road,  NE..  Mailstop  E-IB, 
Room  314,  Atlanta,  Georgia  30305, 
telephone  (404)  842-6595.  or  through 
the  Internet  or  CDC  WONDER  electronic 
mail  at:  lxtl@cdc.gov.  Programmatic 
technical  assistance  may  be  obtained 
from  Scott  Campbell.  R.N.,  MSPH.  or 
Denise  Cardo,  M.D..  HIV  Infections 
Branch.  Hospital  Infections  Program, 
National  Center  for  Infectious  Diseases. 
Centers  for  Disease  Control  and 
Prevention  (CDC),  Mailstop  E-68, 
Atlanta,  Georgia  30333,  telephone  (404) 
639-6425,  or  through  the  Internet  or 
CDC  WONDER  electronic  mail  at: 
sic3@cdc.gov. 


You  may  obtain  this  and  other  CDC 
announcements  from  one  of  two 
Internet  sites  on  the  actual  publication 
date:  CDC's  homepage  at  http:// 
www.cdc.gov  or  at  the  Government 
Printing  Office  homepage  (including 
free  on-line  access  to  the  Federal 
Register  at  http://wv»rw.access.gpo.gov). 

Please  refer  to  Program 
Announcement  Number  786  when 
requesting  information  and  submitting 
an  appUcation  on  the  Request  for 
Assistance. 

Potential  applicants  may  obtain  a 
copy  of  Healthy  People  2000  (Full 
Report,  Stock  No.  017-001-O0474-O)  or 
Healthy  People  2000  (Summary  Report, 
Stock  No.  017-O01-00473-1)  referenced 
in  the  Introduction  through  the 
Superintendent  of  Documents, 
Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800. 

Dated:  July  15.  1997. 
Joseph  R.  Carter, 

Acting  Associate  Director  for  Management 
and  Operations,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
IFR  Doc.  97-19060  Filed  7-18-97;  8:45  am] 

BILUNQ  COOe  4163-18-P 


Instrument 


Order/Notice 


Number  of 
respondents 


54 


Estimated  Total  Annual  Burden 
Hours:  14,579. 


In  compliance  with  the  requirements 
of  Section  35D6(c)(2)(A)  of  the 
Paperwork  Reduction  act  of  1995,  the 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Order/Notice  to  Withhold 
Income  for  Child  Support  Support. 

OMB  No..- 0970-0154. 

Description:  The  child  support 
enforcement  agency  needs  the 
information  to  process  court/tribimal 
administered  direct  income  withholding 
orders  to  collect  support.  The  form  will 
provide  employers  with  the  required 
amounts  to  deduct  child  support 
payment  from  an  employee's/obligor's 
income. 

Respondents:  State,  Local  or  Tnbal 

Govt. 
Annual  Burden  Estimates: 


Number  of  re- 
sponses per 
respondent 


1.620 


Average  txjr- 

den  hours  per 

response 


.1666 


Total  burden 
hours    '■ 


14.579 


Administration  for  Children  and 
Families  is  soliciting  pubUc  comment 
on  the  specific  aspects  of  the 
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information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  wTiting 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
Division  of  Information  Resource 
Management  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


Instrument 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  July  15,  1997. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[PR  Doc.  97-19075  Filed  7-18-97;  8:45  am) 

WLUNG  COOE  418«-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Agency  Recordkeeping/Reporting 
Requirements  Under  Emergency 
Review  by  the  Office  of  Management 
and  Budget  (OMB) 

Title:  Emergency  Temporary 
Assistance  for  Needy  Families  Data 
Report. 


TANF  Data  Report 


Number  of 
resporxJents 


OMB  No.:  New  Request. 

Description:  This  information  is  being 
collected  to  meet  the  statutory 
requirements  of  section  411  of  the 
Social  Security'  Act  and  section  116  of 
the  Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of  1996. 
It  consists  of  disaggregated  demographic 
and  program  information  that  will  be 
used  to  determine  participation  rates 
and  other  statutorily  required  indicators 
for  the  Temporary  Assistance  for  Needy 
Families  (TANF)  program. 

Respondents:  States.  Puerto  Rico, 
Virgin  Islands,  Guam  and  the  District  of 
Columbia. 

Annual  Burden  Estimates: 


54 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


Total  txirden 
hours 


451 


97.416 


Estimated  Total  Annual  Burden 
Hours;  97,416. 

Additional  Information:  ACF  is 
requesting  that  OMB  grant  a  180  day 
approval  for  this  information  collection 
under  procedures  for  emergency 
processing  by  September  1,  1997.  A 
copy  of  this  information  collection,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the 
Administration  for  Children  and 
Families.  Reports  Clearance  Officer, 
Robert  DriscoU  at  (202)  401-9313. 

Comments  and  questions  about  the 
information  collection  described  above 
should  be  directed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ACF,  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street  NW., 
Washington.  DC  20503,  (202)  395-7316. 

Dated:  July  18. 1997. 
Bob  Sargis, 

Acting  Reports  Clearance  Officer. 
[PR  Doc.  97-19068  Filed  7-18-97;  8:45  am) 

BILUNQ  COOE  41 84-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-0215] 

Babineaux's  Veterinary  Products,  inc., 
et  al.;  Withdrawal  of  Approval  of 
NADA's 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  one  new  animal  drug 
application  (NADA)  held  by 
Babineaux's  Veterinary  Products,  Inc., 
and  two  NADA's  held  by  Schein 
Pheirmaceutical,  Inc.  /  Steris 
Laboratories,  Inc.  The  sponsors 
requested  voluntary  withdrawal  of 
approval  of  the  NADA's  because  the 
products  are  no  longer  being  marketed. 
In  a  find  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register.  FDA 
is  amending  the  regulations  by 
removing  those  portions  which  reflect 
approval  of  these  NADA's. 
EFFECTIVE  DATE:  July  31,  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Mohammad  I.  Sharar,  Center  for 
Veterinary  Medicine  (HFV-216),  Food 


and  Drug  Administration,  7500  Standish 
PI..  Rockville,  MD  20855.  301-594- 
1722. 

SUPPLEMENTARY  INFORMATION: 
Babineaux's  Veterinar>'  Products.  Inc., 
6425  Airline  Hwy.,  Metairie,  LA  7CR)03, 
is  the  sponsor  of  NADA  46-147 
Dirocide  (diethylcarbamazine  citrate) 
Syrup.  Schein  Pharmaceutical,  Inc.  / 
Steris  Laboratories,  Inc.,  620  North  51st 
Ave..  Phoenix.  AZ  85043-4705,  is  the 
sponsor  of  NADA  48-391 
phenylbutazone  injection  and  NADA 
49-183  oxytocin  injection.  The  sponsors 
requested  withdrawal  of  approval  of  the 
NADA's  under  21  CFR  514.115(d) 
because  the  products  are  no  longer    •■ 
being  marketed. 

Therefore,  under  authority  delegated 
to  the  Commissioner  of  Food  and  Drugs 
(21  CFR  5.10)  and  redelegated  to  the 
Center  for  Veterinary  Medicine  (21  CFR 
5.84),  and  in  accordance  with  §  514.115 
Withdrawal  of  approval  of  applications 
(21  CFR  514.115),  notice  is  given  that 
approval  of  NADA's  46-147.  48-391. 
and  49-183  and  all  supplements  and 
amendments  thereto  is  hereby 
withdrawn,  effective  July  31,  1997. 

In  a  final  rule  published  elsewhere  in 
this  issue  of  the  Federal  Register,  FDA 
is  amending  21  CFR  510.600,  520.622b. 
522.1680.  and  522,1720  to  reflect 
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withdrawal  of  approval  of  these 
NADAs. 

Dated:  July  11,1997. 
Stopiieii  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  97-19065  Filed  7-18-97:  8:45  am] 
MUJNQ  COOE  41M-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
pjocfcct  No.  97E-0107] 

Detarminatlon  of  Ragulatory  Review 
Parlod  for  Purposes  of  Patent 
Extension;  ProstaSdnrrM 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
ProstaScintTM  and  is  publishing  this 
notice  of  that  determination  as  required 
by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commwce, 
for  the  extension  of  a  patent  which 
claims  that  human  biologic  product. 
A0OAE8SES:  Written  comments  and 
petitions  should  be  directed  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
12420  Farklawn  Dr  .  rm.  1-23, 
Rockville.  MD  20857. 
FOR  FURTHER  (NFORMATION  CONTACT: 
Brian  J.  Malkin.  Office  of  Health  Affairs 
(HFY-20).  Food  and  Drug 
Administration.  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-443-1382. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Compwtition  and  Patent  Term 
Restoration  Act  of  1984  (Pub.  L.  98-^17) 
and  the  Generic  Animal  Drug  and  Patent 
Term  Restoration  Act  (Pub.  L.  100-670) 
generally  provide  that  a  patent  may  be 
extended  for  a  period  of  up  to  5  years 
so  long  as  the  patented  item  (human 
drug  product,  animal  drug  product, 
medical  device,  food  additive,  or  color 
additive)  was  subject  to  regulatory 
review  by  FDA  before  the  item  was 
marketed.  Under  these  acts,  a  product's 
regulatory  review  period  forms  the  basis 
for  determining  the  amount  of  extension 
an  applicant  may  receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 


the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  biologic  product, 
ProstaScinf™  (capromab  pendetide). 
ProstaScint^M  is  indicated  as  a 
diagnostic  imaging  agent  in  newly- 
diagnosed  patients  with  biopsy-proven 
prostate  cancer,  thought  to  be  clinically- 
iocahzed  after  standard  diagnostic 
evaluation  (e.g.,  chest  x-ray,  bone  scan, 
CT  scan,  or  MRI).  who  are  at  high-risk 
for  pelvic  lymph  node  metastases. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  appbcation  for 
ProstaScint™  (U.S.  Patent  No. 
5.162,504)  from  the  Cytogen  Corp.,  and 
the  Patent  and  Trademaric  Office 
requested  FDA's  assistance  in 
determining  the  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
April  10,  1997,  FDA  advised  the  patent 
and  Trademark  office  that  this  human 
biologic  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  ProstaScinfrw  represented 
the  first  permitted  commercial 
marketing  or  use  of  the  product.  Shortly 
thereafter,  the  Patent  and  Trademark 
Office  requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
ProstaScint™  is  2,561  days.  Of  this 
time,  1.906  days  occurred  during  the 
testing  phase  of  the  regulatory  review 
period,  while  655  days  occurred  during 
the  approval  phase.  These  periods  of 
time  were  derived  bom  the  following 
dates: 

1.  The  date  an  exemption  under 
section  505(1}  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  355(i)) 
became  effective:  October  26, 1989.  FDA 
has  verified  the  applicant's  claim  that 
the  date  the  investigational  new  drug 


application  became  effective  was  on 
October  26, 1989. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  biologic  product  under  section 
351  of  the  Public  Health  Service  Act 
January  13, 1995.  The  applicant  claims 
January  12, 1995,  as  the  date  the 
product  license  application  (PLA)  for  • 
ProstaScint™  (PLA  94-0041)  was 
initially  submitted.  However,  FDA 
records  indicate  that  PLA  94-0041  was 
submitted  on  January  13, 1995. 

3.  The  date  the  application  was 
approved:  October  28, 1996.  FDA  has 
verified  the  applicant's  claim  that  PLA 
94-0041  was  approved  on  October  28, 
1996. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calcidations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  353  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  is  incorrect  may, 
on  or  before  September  19, 1997,  submit 
to  the  Dockets  Management  Branch 
(address  above)  written  comments  and 
ask  for  a  redetermination.  FurthermorB, 
any  interested  person  may  petition  FDA, 
on  or  before  January  20, 1998  for  a 
determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period.  To  meet  its  burden,  the  petition 
must  contain  sufficient  facts  to  merit  an 
FDA  investigation.  (See  H.  Kept.  857, 
part  1,  98th  Cong.,  2d  sess.,  pp.  41-42, 
1984.)  Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  July  8. 1997. 

Allen  B.  Duncan, 

Acting  Associate  Commissioner  for  Health 
Affairs. 

[FR  Doc.  97-19011  Filed  7-18-97;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  97N-0301] 

Ube  Industries  (America),  Inc.;  Filing  of 
Food  Additive  Petition 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  Ube  Industries  (America),  Inc.,  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
change  the  melting  point  range 
specifications  for  Nylon  6/66  resins 
intended  for  use  in  contact  with  food. 

FOR  FURTHER  INFORMATION  CONTACT:  Vir 
D.  Anand,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-215),  Food  and 
Drug  Administration,  200  C  St.  SW., 
Washington,  DC  20204,  202-418-3081. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  7B4548)  has  been  filed  by 
Ube  Industries  (America),  Inc.,  c/o 
Center  for  Regulatory  Services,  2347 
Paddock  Lane,  Reston,  VA  20191.  The 
petition  proposes  to  amend  the  food 
additive  regulations  in  §  177.1500  Nylon 
resins  (21  CFR  177.1500),  for  Nylon  6/ 
66  resins  described  in  the  table  in 
paragraph  (b),  item  4.2.  to  change  the 
melting  point  range  from  380—400  "F  to 
380-425  *F. 

The  agency  has  determined  under  21 
CFR  25.24(9)  that  this  action  is  of  the 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Dated:  July  8. 1997. 
Laura  M.  Tarantino, 
Acting  Director,  Office  ofPremarket 
Approval,  Center  for  Food  Safety  and  Applied 
Nutrition. 

[FR  Doc.  97-19127  Filed  7-18-fl7;  8:45  am] 
BIUJNG  COOE  4iai>-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  92G-043Z] 

Yandilia  Mustard  Oil  Enterprise  Pty. 
Ltd.;  Withdrawal  of  GRAS  Affirmation 
Petition 

agency:  Food  and  Drug 
Administration.,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
withdrawal,  without  prejudice  to  a 
future  filing,  of  a  petition  (GRASP 
0G0359)  proposing  that  low  erucic  acid 
mustard  seed  oil  be  affirmed  as 
generally  recognized  as  safe  (GRAS)  as 
a  direct  human  food  ingredient. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nega  Bern,  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-206),  Food  and 
Drug  Administration,  200  C  St.  SW,, 
Washington,  DC  20204,  202-^18-3097. 
SUPPLEMENTARY  INFORMATION:  In  a  notice 
published  in  the  Federal  Register  of 
January  22,  1993  (58  FR  5736),  FDA 
announced  that  a  petition  had  been  filed 
by  Yandilia  Mustard  Oil  Enterprise  Pty. 
Ltd.,  Wallendbeen,  NSW  2588, 
Australia.  This  petition  proposed  that 
low  erucic  acid  mustard  seed  oil  be 
affirmed  as  GRAS  for  use  as  a  direct 
human  food  ingredient. 

In  response  to  repeated  requests  from 
the  petitioner  urging  action,  on  October 
4,  1994,  the  agency  informed  the 
petitioner  that  a  decision  on  whether 
the  agency  concurs  with  the  petitioner's 
determination  that  Yandilia  mustard 
seed  oil  is  GRAS  is  not  likely  to  be 
forthcoming  for  some  time.  The  agency 
cited  resource  constraints  and  the  work 
that  still  needed  to  be  done  in  order  to 
resolve  certain  safety  issues  raised  by 
the  petition.  No  response  was  received 
from  the  petitioner. 

By  letter  dated  April  4, 1996,  FDA 
reiterated  to  the  petitioner  why  the 
agency  is  unlikely  to  reach  a  decision  on 
the  petition  in  the  near  future  and 
further  informed  the  petitioner  of  an 
agency  initiative  to  remove  from  its 
pending  petition  inventory  those 
petitions  on  which  the  agency  is  unable 
to  reach  closure  in  the  near  future.  In 
that  letter',  the  agency  requested  that  the 
petitioner  withdraw  the  petition, 
without  prejudice  to  a  future  filing,  and 
asked  the  petitioner  to  inform  the 
agency  of  its  decision  within  30  days  of 
the  date  of  the  letter;  the  agency  added 
that  failure  to  respond  within  that  time 
would  be  considered  tacit  approval  to 
withdraw  the  petition.  More  than  1  year 


has  passed  since  the  letter  was  sent  and 
the  firm  has  not  responded.  Indeed,  the 
last  communication  from  the  petitioner 
was  in  June  1994.  Therefore,  the  agency 
is  announcing  that  it  considers  this 
petition  to  be  withdrawn  by  the  firm, 
without  prejudice  to  a  futtire  filing. 

Dated:  July  2, 1997. 
lanice  F.  OUver, 

Deputy  Director  for  Systems  and  Support. 
Center  for  Food  Safety  and  Applied  Nutrition 
(FR  Doc.  97-19123  Filed  7-18-97:  8:45  ami 
BIUJNQ  COOE  4iaO-01-F 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  87N-0262] 

Merck  &  Co.,  Inc.,  et  ai.;  Withdrawal  of 
Approval  of  39  New  Drug  Applications, 
13  At>breviated  Antibiotic  Applications, 
and  46  Abbreviated  New  Drug 
Applications;  Correction 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  app>eared  in  the  Federal 
Register  of  June  25.  1997  (62  FR  34297). 
The  document  announced  the 
withdrawal  of  approval  of  39  new  drug 
applications  (NDA's),  13  abbreviated 
antibiotic  applications  (AADA's),  and 
46  abbreviated  new  drug  applications 
(ANDA's).  The  document  inadvertently 
withdrew  approval  of  NDA  50-678  for 
DYNABAC  (dirithromycin  tablets)  held 
by  Lilly  Research  Laboratories.  Lilly 
Corporate  Center,  Indianapolis,  IN 
46285.  This  document  confirms  that 
approval  of  NDA  50-678  is  still  in 
effect,  and  that  the  withdrawal  of 
approval  of  the  NDA  w«is  in  error. 
EFFECTIVE  DATE:  June  25, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olivia  A.  Vieira,  Center  for  Drug 
Evaluation  and  Research  (HFI>-7),  Food 
and  Drug  Administration,  1451 
Rockville  Pike.  RockvUle.  MD  20852, 
301-594-2041. 

In  FR  Doc.  97-16609  appearing  on 
page  34297  in  the  issue  of  Wednesday, 
June  25,  1997,  the  following  correction 
is  made:  On  page  34298,  in  the  table,  the 
entry  for  NDA  50-678  is  removed. 

Dated:  July  11.1997. 
Janet  Woodcock, 

Director.  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  97-19012  Filed  7-18-97;  8:45  am] 
8HJJNG  COOE  41SI>-01-f 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meetings: 

Name  of  SEP:  Changes  in  Functioning 
Among  Mentally  Retarded  Adults. 

Date:  July  31-August  1,  1997. 

Time:  July  31-7:00  p.m.-lOrOO  p.m.; 
August  1-6:00  a.m.-«djoumment. 

Place:  Ramada  Inn  Newark  Airport,  550 
Route  1  South.  Newark.  New  Jersey  07144. 

Contact  Person:  Norman  Chang.  Ph.D. 
Scientific  Review  Administrator.  NICHD, 
6100  Executive  Boulevard.  6100  Building, 
Room  5E01,  Rockville.  Maryland  20852, 
Telephone:  301-496-1485. 

Name  of  SEP:  Neurobiology  of  Autism. 

Date:  August  6-7,  1997 

Time:  August  6-7:00  p.m.-10:00  p.m.: 
August  7-8:00  a.m. -adjournment. 

Place:  Wales  Hotel.  1295  Madison  Avenue, 
New  York.  New  York  10029 

Contact  Person:  Norman  Chang,  Ph.D., 
Scientific  Review  Administrator,  NICHD, 
6100  Executive  Boulevard,  6100  Building, 
Room  5E01,  Rockville.  Maryland  20852, 
Telephone:  301-496-1458. 

Purpose:  To  evaluate  and  review  grant 
applications. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552(c)(6),  Title  5, 
U.S.C  The  discussions  of  these  applications 
could  reveal  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material  and  personal  information 
concerning  individuals  associated  with  the 
applications,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864.  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children),  National  Institutes  of  Health) 

Dated:  July  15.  1997 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
IFR  Doc.  97-19078  Filed  7-18-97;  8:45  am) 
BIUJNO  CODE  414e-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Growth  and  Development  of 
the  Nervous  System:  Molecular  Mechanisms. 

Date:  August  5-6,  1997. 

Time:  August  5 — 7:30  p.m.-10:00  p.m.; 
August  6 — 8:30  a.m.-adjoumment. 

Place:  Hyatt  Regancy  Hotel— New 
Brunswick.  Two  Albany  Street,  New 
Brunswick.  New  Jersey. 

Contact  Person:  Copal  Bhatnagar,  Ph.D., 
Scientific  Review  Administrator.  NICHD, 
6100  Executive  Boulevard.  6100  Building, 
Room  5E01,  Rockville.  Maryland  20852. 
Telephone:  301-496-1485. 

Purpose:  To  evaluate  and  review  grant  a 
grant  applications.  This  meeting  will  be 
closed  in  accordance  with  the  provisions  set 
forth  in  sections  552b(c)(4)  and  552b(c)(6), 
Title  5,  U.S.C.  The  discussions  of  this 
apphcation  could  reveal  confidential  trade 
secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
application,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted  invasion  of 
personal  privacy. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  93.864,  Population  Research, 
and  93.865,  Research  for  Mothers  and 
Children,  National  Institutes  of  Health) 

Dated:  July  15.  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer,  NIH. 
(FR  Doc.  97-19079  Filed  7-18-97;  8:45  am] 
BILUNO  COOC  4140-ei-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Child  Health  and 
Human  Development  Special  Emphasis 
Panel  (SEP)  meeting: 

Name  of  SEP:  Spina  Bifida:  Cognitive  and 
Neurological  Variabihty. 
ZJate.July  22-23. 1997. 


Time:  July  22—7:30  p.m.-10:00  p.m.;  July 
23 — 8:30  a.m.-adjoumment. 

Place:  Marriott  Hotel  at  Medical  Center. 
6580  Fannin  Street,  Houston,  Texas  77030. 

Contact  Person:  Anne  Krey.  Scientific 
Review  Administrator,  NICHD,  6100 
Executive  Boulevard.  6100  Building.  Room 
5E01,  Rockville,  Maryland  20852,  Telephone: 
301-496-1485. 

Purpose:  To  evaluate  and  review  a  grant 
application. 

This  meeting  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C.  The 
discussions  of  this  application  could  reveal 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material  and 
personal  information  concerning  individuals 
associated  with  the  application,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of  personal 
privacy. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  (93.864,  Population  Research 
and  No.  93.865,  Research  for  Mothers  and 
Children),  National  Institutes  of  Health) 

Dated:  July  15.  1997. 
La  Verne  Y.  Stringfield, 
Committee  Management  Officer.  NIH. 
[FR  Doc  97-19080  Pued  7-18-97;  8:45  am) 

HLUNQ  CODE  414»41-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
National  Institute  of  Environmental 
Health  Sciences  Special  Emphasis  Panel 
(SEP)  meetings: 

Name  of  SEP:  SBIR  Phase  D  Topic  41— 
Solid  State  Detector  for  Gas  Chromatography 
(Telephone  Conference  Call). 

Date;  July  21. 1997. 

Time:  2:00  p.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  East  Campus,  Building 
4401,  Room  3446,  Research  Triangle  Park. 
NC  27709. 

Contact  Person:  Dr.  Carol  Shreffler, 
National  Institute  of  Environmental  Health 
Sciences,  P.O.  Box  12233.  Research  Triangle 
Park,  NC  27709,  (919)  541-1445. 

Purpose/ Agenda:  To  review  and  evaluate 
contract  proposals. 

Name  of  SEP:  Linking  Environmental 
Agents,  Oxidative  Damage  and  Disease. 

Dote:  July  30-  August  1,  1997. 

Time:  8:00  p.m. 

Place:  National  Institute  of  Environmental 
Health  Sciences,  Radisson  Governors  Inn,  54 
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and  1-40  at  Davis  Drive,  Research  Triangle 
Park,  NC  27709. 

Contact  Person:  Dr.  Carol  Shreffler, 
National  Institute  of  Environmental  Health 
Sciences.  P.O.  Box  12233,  Research  Triangle 
Park.  NC  27709,  (919)  541-1445. 

Purpose/ Agenda:  To  review  and  evaluate 
grant  applications. 

This  notice  is  being  published  less  than 
fifteen  days  prior  to  these  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant/contract  review  and 
funding  cycle. 

These  meetings  will  be  closed  in 
accordance  with  the  provisions  set  forth  in 
sections  552b(c)(4)  and  552b(c)(6),  Title  5, 
U.S.C.  Grant  applications  and/or  proposals 
and  the  discussions  could  reveal  confidential 
trade  secrets  or  commercial  property  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Programs  Nos.  93.113,  Biological  Response  to 
Environmental  Agents;  93.114.  Applied 
Toxicological  Research  and  Testing;  93.115, 
Biometry  and  Risk  Estimation;  93.894. 
Resource  and  Manpower  Development, 
National  Institutes  of  Health) 

Dated:  July  15,  1997. 
LaVeme  Y.  Stringfield. 
Committee  Management  Officer,  NIH. 
[FR  Doc.  97-19081  Filed  7-18-97;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Division  of  Research  Grants;  Notice  of 
Closed  Meetings 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following  Division 
of  Research  Grants  Special  Emphasis 
Panel  (SEP)  meetings: 

Purpose/ Agenda:  To  review  individual 
grant  applications. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote;  July  31,1997. 

Time:  9:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4200, 
Telephone  Conference. 

Contact  Person:  Dr.  Gilbert  Meier. 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4200,  Bethesda, 
Maryland  20892,  (301)  435-1219. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Date;  July  31,1997. 

Time:  2:30  p.m. 

Place:  NIH.  Rockledge  2,  Room  4200, 
Telephone  Conference. 

Contact  Person:  Dr.  Gilbert  Meier, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4200.  Bethesda, 
Maryland  20892,  (301)  435-1219. 


This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meetings  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 
Name  of  SEP:  Clinical  Sciences. 
Date:  August  5.  1997. 
Time:  11:30  a.m. 

Place:  NIH.  Rockledge  2,  Room  4140. 
Telephone  Conference 

Contact  Person:  Dr.  Larry  Pinkus,  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4140.  Bethesda.  Maryland  20892,  (301) 
435-1214. 

Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 
Date;  August  12.  1997. 
Time:  10:00  a.m. 

Place:  NIH,  Rockledge  2,  Room  4182, 
Telephone  Conference. 

Contact  Person:  Dr.  William  Branche.  Jr.. 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4182,  Bethesda. 
Maryland  20892,  (301)  435-1148. 
Name  of  SEP:  Clinical  Sciences. 
Date:  August  12,  1997. 
Time:  2:00  p.m 

Place:  NIH.  Rockledge  2.  Room  4106, 
Telephone  Conference. 

Contact  Person:  Ms.  Josephine  Pelham, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive.  Room  4106.  Bethesda, 
Maryland  20892,  (301)  435-1786. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Dote;August  12.  1997. 
Time;  2:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4152. 
Telephone  Conference. 

Contact  Person:  Dr.  Marcelina  Powers, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4152,  Bethesda, 
Maryland  20892,  (301)  435-1720. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  13,  1997. 
Time:  2:00  p.m. 

Place:  NIH.  Rockledge  2,  Room  5202. 
Telephone  Conference. 

Contact  Person:  Dr.  Anita  Miller  Sostek, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5202.  Bethesda, 
Maryland  20892,  (301)  435-1260. 

Name  of  SEP:  Biological  and  Physiological 
Sciences. 

Date:  August  14,  1997. 
Time;  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  5122. 
Telephone  Conference. 

Contact  Person:  Dr.  Michael  Lang, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  5122,  Bethesda, 
Maryland  20892,  (301)  435-1265. 
Name  of  SEP:  Clinical  Sciences. 
Date:  August  15, 1997. 
Time:  1:00  p.m. 

Place:  NIH,  Rockledge  2,  Room  4106, 
Telephone  Conference. 

Contact  Person:  Ms.  Josephine  Pelham, 
Scientific  Review  Administrator.  6701 
Rockledge  Drive,  Room  4106,  Bethesda, 
Maryland  20892.  (301)  435-1786. 

Purpose/Agenda:  To  review  Small 
Business  Innovation  Research. 


Name  of  SEP:  Microbiological  and 
Immunological  Sciences. 

Dote;  August  1, 1997. 

Time:  8:30  a.m. 

Place:  Holiday  Inn,  Chevy  Chase.  MD. 

Contact  Person:  Dr.  Gilbert  Meier, 
Scientific  Review  Administrator,  6701 
Rockledge  Drive,  Room  4200.  Bethesda. 
Maryland  20892.  (301)  435-1219. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  above  meeting  due  to  the 
urgent  need  to  meet  timing  limitations 
imposed  by  the  grant  review  and  funding 
cycle. 

The  meetings  will  be  closed  in  accordance 
with  the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5.  U.S.C. 
Applications  and/or  proposals  and  the 
discussions  could  reveal  confidential  trade 
secrets  or  commercial  prop>ert>'  such  as 
patentable  material  and  personal  information 
concerning  individuals  associated  with  the 
applications  and/or  proposals,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal  privacy. 
(Catalog  of  Federal  Domestic  Assistance 
Program  Nos  93,306.  93.333.  93.337.  93.393- 
93.396.  93.837-93.844,  93.846-93.878, 
93.892.  93.893.  National  Institutes  of  Health, 
HHS) 

Date:  July  15.  1997. 
LaVeme  Y.  Sbingfield,  ^ 

Committee  Management  Officer,  NIH. 
(FR  Doc  97-19077  Filed  7-18-97;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Cancellation  of  Receipt  Date  for 
SAMHSA  Conference  Grant 
Applications 

agency:  Center  for  Substance  Abuse 
Prevention  and  Center  for  Substance 
Abuse  Treatment.  SAMHSA. 
ACTION:  Cancellation  of  September  10, 
1997  application  receipt  date. 

SUNMARY:  SAMHSA's  Center  for 
Substance  Abuse  Prevention  (CSAP) 
and  Center  for  Substance  Abuse 
Treatment  (CSAT)  are  canceling  the 
September  10, 1997,  receipt  date  for 
applications  for  the  following  grant 
programs: 

CSAP's  Knowledge  Dissemination 
Conference  Grants  (CFDA  No.  93.174) 

CSAT's  Substance  Abuse  Treatment 
Conference  GranU  (CFDA  No.  93.218) 

To  be  placed  on  a  mailing  list  for  an 
application  kit  and  current 
programmatic  guidelines,  potential 
applicants  should  contact:  National 
Clearinghouse  for  Alcohol  and  Drug 
Information  (NCADI).  P.O.  Box  2345, 
Rockville,  Maryland  20847-2345.  Tele: 
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1-800-729-6686;  TDD:  1-800-487- 
4889.  Web  Address:  www.health.org. 

For  information  regarding  future 
receipt  dates  or  for  programmatic 
assistance,  potential  applicants  should 
contact  the  following  individuals: 
CSAP:  Ms.  Luisa  del  Carmen  Pollard, 
Division  of  Prevention  Application 
and  Education,  CSAP,  Rockwall  II 
Building,  Suite  800,  5600  Fishers 
Lane,  Rockville,  Maryland  20857, 
Tele:  (301)  443-0377,  E-mail  address: 
lpollard@samhsa.gov 
CSAT:  Mr.  George  Kanuck,  Office  of 
Evaluation,  Statistical  Analysis  and 
Synthesis,  CSAT,  Rockwall  11 
Building.  Suite  840,  5600  Fishers 
Lane.  Rockville,  Maryland  20857, 
Tele:  (301)  443-4440,  E-mail  address: 
gkanuck@samhsa.gov 

Dated:  July  14,  1997. 
Richard  Kopanda, 

Executive  Officer.  SA\{HSA. 

(FR  Doc.  97-19010  Filed  7-18-97;  8:45  am] 

BILLING  CODE  41S2-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meeting;  Pursuant  to  Public 
Law  92-463,  Notice  is  Hereby  Given  of 
ttie  Teleconference  Meeting  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory  Council  In  July  1997 

A  portion  of  the  meeting  will  be  open 
and  include  roll  call,  general 
announcements  and  a  discussion  of  the 
minutes  of  the  January  27,  1997     - 
combined  meeting  of  the  Agency's  five 
National  Advisory  Committees 
(SAMHSA  National  Advisory  Council, 
Center  for  Substance  Abuse  Prevention 
National  Advisory  Council,  Center  for 
Substance  Abuse  Treatment  National 
Advisory  Council,  Center  for  Mental 
Health  Services  National  Advisory 
Council,  and  the  Advisory  Committee 
for  Women's  Services).  Attendance  by 
the  public  will  be  limited  to  space 
available.  Public  comments  are  welcome 
during  the  open  session.  Please 
communicate  with  the  individual  listed 
as  contact  below  for  guidance  if  you 
would  like  to  make  comments  or  if  you 
have  a  disability  w^ich  requires 
reasonable  accommodation. 

The  meeting  will  also  include  the 
review,  discussion  and  evaluation  of 
individual  contract  proposals.  Therefore 
a  portion  of  the  meeting  will  be  closed 
to  the  public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 


with  Title  5  U.S.C.  552b(c)(3),  (4).  and 
(6)  and  5  U.S.C.  App.  2,  section  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  Council  members  may  be 
obtained  from:  Ms.  Susan  E.  Day, 
Program  Assistant,  SAMHSA  National 
Advisory  Council,  5600  Fishers  Lane, 
Room  12C-15,  Rockville,  Maryland 
20857.  Telephone:  (301)  443^640. 

Substantive  program  information  may 
be  obtained  from  the  contact  whose 
name  and  telephone  number  is  listed 
below. 

Committee  Name:  SAMHSA  National 
Advisory  Council. 

Meeting  Date:  July  29,  1997. 

Place:  Substance  Abuse  and  Mental  Health 
Services  Administration,  Parklawn  Building, 
Conference  Room  12-94,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 

Open:  July  29,  1997,  2:00  p.m.  to  2:45  p.m. 

Closed:  July  29,  1997,  2:45  p.m.  to  3:30 
p.m. 

Contact:  Toian  Vaughn,  Executive 
Secretary,  Room  12C-15,  Parklawn  Building, 
Telephone:  (301)  443-4640  and  FAX:  (301) 
443-1450. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  meet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Dated:  July  16, 1997. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  MentaJ  Health  ^rvices 
Administration. 

[FR  Doc.  97-19129  Filed  7-18-97;  8:45  am) 
aiLLJNG  CODE  41«2-2CMi 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 

Notice  of  Meetings 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  following 
meetings  of  the  SAMHSA  Special 
Emphasis  Panel  I  in  August. 

A  summary  of  the  meetings  and 
rosters  of  the  members  may  be  obtained 
from:  Ms.  Dee  Herman,  Committee 
Management  Liaison,  SAMHSA  Office 
of  Extramural  Activities  Review,  5600 
Fishers  Lane,  Room  17-89,  Rockville, 
Maryland  20857.  Telephone:  301^43- 
7390. 

Substantive  program  information  may 
be  obtained  from  the  individuals  named 
as  Contacts  for  the  meetings  listed 
below. 

The  meetings  will  include  the  review, 
discussion  and  evaluation  of  individual 
grant  applications.  These  discussions 
could  reveal  personal  information 
concerning  individuals  associated  with 
the  applications.  Accordingly,  these 
meetings  are  concerned  with  matters 


exempt  from  mandatory  disclosure  in 
Title  5  U.S.C.  552b(c)(6)  and  5  U.S.C. 
App.2,§  10(d). 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  August  4-6.  1997. 

Place:  Willard  International  Hotel.  1401 
Pennsylvania  Avenue.  NW,  The  Douglass 
Conference  Room.  Washington.  DC  20004- 
1010. 

Closed:  August  4-5,  1997  9:00  a.m.-5:00 
p.m..  August  6.  1997  9:00  a.m.-adjoumment. 

Panel:  Center  for  Mental  Health  Services 
Homelessness  Prevention:  Phase  II. 

Contact:  Michael  S.  Backenheimer.  Ph.D.. 
Room  17-89.  Parklawn  Building.  Telephone: 
301-443-4783  and  FAX:  301-443-3437. 

Committee  Name:  SAMHSA  Special 
Emphasis  Panel  I  (SEP  I). 

Meeting  Dates:  August  4-8.  1997. 

Place:  Willard  International  Hotel.  1401 
Pennsylvania  Avenue,  NW,  The  Taft 
Conference  Room.  Washington.  DC  20004- 
1010. 

Closed:  August  4-7. 1997  9:00  a.m.-5:00 
p.m. 

August  8. 1997  9:00  a.m.-adjoumment. 

Panel:  Center  for  Substance  Abuse 
Treatment,  Competitive  Supplements  for 
Child  Care  Services. 

Contact:  Jeanette  G.  Chamberlain,  Ed.D., 
R.N.,  Room  17-89,  Parklawn  Building, 
Telephone:  301-443-4590  and  FAX:  301- 
443-3437. 

Dated:  July  16,  1997. 
Jeri  Lipov, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

(FR  Doc.  97-19128  Filed  7-18-97;  8:45  am) 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4180-C-02] 

Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaska 
Native  Villages  Fiscal  Year  1997  Notice 
of  Funding  Availability;  Amendment 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  Funding  Availability 
for  Fiscal  Year  1997;  amendment. 

summary:  On  April  11, 1997  (62  FR 
17976),  HUD  published  a  notice 
annoimcing  the  availability  of 
$67,453,491  in  Fiscal  Year  (FY)  1997 
funds  for  the  Community  Development 
Block  Grant  Program  for  Indian  Tribes 
and  Alaska  Native  Villages  (ICDBG 
Program).  The  April  11,  1997  notice 
provided  that  $2  million  of  the  available 
FY  1997  ICDBG  Program  funds  would 
be  retained  for  grants  to  alleviate  or 
remove  imminent  threats  to  health  and 
safety  that  require  an  immediate 
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solution.  This  notice  increases  the 
amount  retained  to  meet  the  funding 
needs  of  imminent  threat  applications  to 
$2,450,000.  Further,  the  amounts 
allocated  to  the  Area  Offices  of  Native 
American  Programs  for  single  purpose 
grant  funding  have  been  proportionately 
reduced  to  reflect  the  increase  in  the 
retained  amount. 

DATES:  This  notice  does  not  affect  the 
deadline  date  provided  in  the  June  6, 
1997  NOFA.  Applications  must  still  be 
received  by  the  appropriate  Area  ONAP 
of  the  HUD  Office  of  Native  American 
Programs  no  later  than  3:00  p.m.  (local 
time)  on  Friday,  July  25,  1997. 
TOR  FURTHER  INFORMATION  CONTACT: 
Robert  Barth,  Office  of  Native  American 
Programs,  Office  of  Public  and  Indian 
Housing,  Department  of  Housing  and 
Urban  Development,  P.O.  Box  36003, 
450  Golden  Gate  Avenue,  San 
Francisco,  CA  94102;  telephone  (415) 
436-8122  (this  is  not  a  toll-free 
number).  Hearing  or  speech-impaired 
individuals  may  access  this  number  via 
TTY  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 

SUPPLEMENTARY  INFORMATION:  On  April 
11, 1997  (62  FR  17976).  HUD  published 
a  notice  aimouncing  the  availability  of 
$67,453,491  ia  Fiscal  Year  (FY)  1997 
funds  for  the  Community  Development 
Block  Grant  Program  for  Indian  Tribes 
and  Alaska  native  Villages  (the  ICDBG 
Program).  The  primary  objective  of  the 
ICDBG  Program  is  the  development  of 
viable  Indian  and  Alaskan  native 
communities,  including  decent  housing, 
a  suitable  living  environment,  and 
economic  opportxuiities  principally  for 
persons  of  low-  and  moderate-income. 
In  the  body  of  the  April  11,  1997  Notice 
of  Funding  Availability  (NOFA)  is 
information  concerning  the  following: 
(1)  The  purpose  of  the  NOFA:  (2) 
eligible  applicants  and  activities;  (3) 
available  funding  amounts;  (4) 
application  submission  requirements; 
(5)  the  selection  criteria;  and  (6)  how 
applicants  will  be  notified  of  results. 

The  April  11, 1997  NOFA  announced 
that  $2  million  of  the  available  FY  1997 
ICDBG  Program  funds  would  be 
retained  to  alleviate  or  remove 
imminent  threats  to  health  and  safety 
that  require  an  immediate  solution. 
Given  the  unusually  severe  weather 
conditions  experienced  by  Indian  tribes 
in  the  upper  Midwest  last  winter  and 
spring,  requests  for  imminent  threat 
assistance  resulting  from  these 
conditions  have  substantially  exceeded 
earlier  estimates  based  on  historical 
experience. 

In  order  to  have  funds  available  for 
the  possibility  of  additional  imminent 
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threat  requests  prior  to  the  availability 
of  FY  1998  ICDBG  Program  funds,  HUD 
is  increasing  the  amount  retained  under 
the  FY  1997  NOFA  from  $2,000,000  to 
$2,450,000.  The  amounts  allocated  to 
the  HUD  Area  Offices  of  Native 
American  Programs  for  single  purpose 
grant  funding  have  been  proportionately 
reduced  to  reflect  the  increase  in  the 
retained  imminent  threat  amount. 

Accordingly,  FR  Doc.  97-9307,  the 
Community  Development  Block  Grant 
Program  for  Indian  Tribes  and  Alaska 
Native  Villages  Fiscal  Year  1997  Notice 
of  Funding  Availability,  published  in 
the  Federal  Register  on  April  11,  1997 
(62  FR  17976),  is  amended  as  follows: 

1.  On  page  17978,  first  and  middle 
columns,  under  Section  III,  paragraphs 
(a)(2)  and  (a)(4)(i),  are  revised  to  read  as 
follows: 

m.  Funding  and  Eligibility 

(a)  *  •  * 

(2)  Allocations.  The  requirements  for 
allocating  funds  to  Area  ONAPs 
responsible  for  program  administration 
are  found  at  24  CFR  953.101.  Following 
these  requirements,  the  allocations  for 
FY  1997  are  as  follows: 

Eastern/ Woodlands— $5 ,146.792 

Southern  Plains— $12,168,709 

Northern  Plains— $10,264,775 

Southwest— $27,990,710 

Northwest— $3 ,932 .269 

Alaska— $5,500,236 

Total— $65,003,491 

The  total  allocation  includes  $453,491 
in  unused  funds  from  the  amount 
reserved  by  the  Assistant  Secretary  in 
Fiscal  Year  1996  for  imminent  threat 
grants.  As  indicated  in  Section  ni.(a)(4) 
below,  $2,450,000  will  be  retained  to 
fund  imminent  threat  grants." 
•        •         •        *         • 

(4)  Imminent  Threats,  (i)  The  criteria 
for  grants  to  alleviate  or  remove 
imininent  threats  to  health  or  safety  that 
require  an  immediate  solution  are 
described  at  24  CFR  part  953,  subpart  E. 
Please  note  that  the  problem  to  be 
addressed  must  be  such  that  an 
emergency  situation  would  exist  if  it 
were  not  addressed.  In  accordance  with 
the  provisions  of  24  CFR  part  953, 
subpart  E,  $2,450;000  will  be  retained  to 
meet  the  funding  needs  of  imminent 
threat  applications  submitted  to  any  of 
the  Area  ONAPs.  The  grant  ceiling  for 
imminent  threat  applications  for  FY 
1997  is  $  350,000.  This  ceiling  is 
established  pursuant  to  the  provisions 
of  §  953.400(c). 


Dated:  July  16.  1997. 
Kevin  Emanuel  Marchman, 

Acting  Assistant  Secretan'  for  Public  and 
Indian  Housing 

!FR  Doc.  97-19121  Filed  7-18-97;  8:45  am) 
BILUNG  COOE  «1(V-33-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-©1 0-1 430-01 ;  A2A-26226) 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  Act 
Classification;  Arizona 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  following  public  lands  in 
Coconino  County,  Arizona,  have  been 
examined  and  found  suitable  for 
classification  for  lease  to  the  town  of 
Fredonia  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.].  The 
town  of  Fredonia  proposes  to  use  the 
land  for  a  recreation  site  which 
generally  crosses  the  following 
described  lands: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  41N.,R.  2W., 
Sec.  l,S'/iSWV4; 

Sec.  10.  N'/^NEV4,  SWV4NEV«.  S%NWV«; 
Sec.  ll.NV2N'/2; 
Sec.  12,  WV2NEV4,  NEV«NWV«.  NV2SEV4, 

SEV4SEV4; 
Sec.  13.  E'/«2NEV4,  SWV4NEV4,  NEV4SWV4, 

S>/2SWV4,  NWV4SEV4; 

Sec.  22,  NVi; 

Sec.  23!  NV2NEV4,  SWV«NEV4,  S'/2NWV4; 
Sec.  24,  NWV4NWV4NWV4. 
Containing  approximately  45  acres. 

The  lands  are  not  needed  for  Federal 
purposes.  Lease  is  consistent  with 
current  BLM  land  use  planning  and 
would  be  in  the  public  interest.  The 
lease,  when  issued,  will  be  subject  to 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  under  the  Recreation 
and  Public  Purposes  Act  and  leasing 
under  the  mineral  leasing  laws. 
CLASSinCATION  COMMENTS:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a 
recreation  site.  Comments  on  the 
classification  are  restricted  to  whether 
the  land  is  physically  suited  for  the 
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proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

APPUCAT10N  COMMENTS:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  a  recreation  site. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
DATES:  Until  September  4,  1997, 
interested  persons  may  submit 
comments  regarding  the  proposed  lease 
or  classification  of  the  lands  to  the  Field 
Manager,  Arizona  Strip  Field  Office,  345 
East  Riverside  Drive,  St.  George,  Utah 
84790. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Ford,  Realty  Specialist,  Bureau  of 
Land  Management,  Arizona  Strip  Field 
Office.  345  East  Riverside  Drive,  St. 
George,  Utah  84790  or  phone  (801)688- 
3271. 

Dated:  July  7.  1997 
Ra3rmoiul  D.  M«p*ton, 

Acting  Field  Manager. 

[FR  Doc.  97-19034  Filed  7-18-97;  8:45  am] 

BUUNQ  CODE  4310-32-P 


PEPARTMENT  OF  THE  INTERIOR 

Buraau  of  Land  Management 
[NMO-17-143(M)1;  NMNM  98975] 

Notice  of  Direct  Sale  of  Public  L^nd, 
New  Mexico 

AQENCY:  Bureau  of  Land  Management, 

Interior. 

ACnOH:  Notice. 

SUMMARY:  The  following  public  land  has 
been  found  suitable  for  direct  sale  under 
section  203  of  the  Federal  Land  Policy 
and  Management  Act  of  1976  (90  Stat. 
2750,  43  U.S.C.  1713).  at  not  less  than 
fair  market  value.  The  land  will  not  be 
offered  for  sale  until  at  least  60  days 
after  the  date  of  this  notice. 

New  Mexico  Principal  Meridian 

T.  8N..R.  16  W., 

.Sec.  33,  EV2EV2EV2E>/iEi/iE'/2. 
Containing  10  acres,  more  or  less. 

The  land  will  be  sold  to  Pitchford 
Properties  of  Cibola  County,  New 


Mexico.  The  sale  will  be  issued  for  the 
purpose  of  resolving  an  unauthorized 
use.  The  subject  land  was  inadvertently 
occupied  by  private  land  owners.  The 
disposal  is  consistent  with  the  Bureau's 
planning  efforts,  Rio  Puerco  Resource 
Management  Plan,  State  and  local 
government  programs,  and  applicable 
regulations. 

DATES:  Interested  parties  may  submit 
comments  on  the  direct  sale  by 
September  4,  1997. 

ADDRESSES:  Comments  should  be  sent  to 
the  District  Manager,  BLM,  Albuquerque 
District  Office.  435  Montano  NE, 
Albuquerque,  New  Mexico  87107. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Jaramillo,  BLM,  Rio  Puerco 
Resource  Area  at  (505)  761-8779. 

SUPPLEMENTARY  INFORMATION:  The  direct 
sale  will  be  subject  to:. 

1.  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  the 
Act  of  August  30, 1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals.  A  more  detailed 
description  of  this  reservation,  which 
will  be  incorporated  in  the  patent 
document  or  other  document  of 
conveyance,  is  available  for  review  at 
this  BLM  office. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  land  from  appropriation  under 
the  public  land  laws  including  the 
mining  laws  but  not  the  mineral  leasing 
laws.  This  segregation  will  terminate 
upon  the  issuance  of  a  patent  or  other 
document  of  conveyance,  270  days  from 
date  of  publication  of  this  notice  in  the 
Federal  Register  upon  publication  of  a 
Notice  of  Termination,  whichever 
occurs  first. 

Any  adverse  comments  will  be 
evaluated  by  the  State  CKrector  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  July  9. 1997. 
Soe  E.  Richardson, 

Associate  District  Manager. 

[FR  Doc.  97-19033  Filed  7-18-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-»42-570(M)0] 

Filing  of  Plats  of  Survey;  California 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  state 
and  local  government  officials  of  the 
latest  filing  of  Plats  of  Survey  in 
California. 

EFFECTIVE  DATE:  Unless  otherwise  noted, 
filing  was  effective  at  10:00  a.m.  on  the 
next  federal  work  day  following  the  plat 
acceptance  date. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  B.  McCavitt,  Acting  Chief,  Branch 
of  Cadastral  Survey,  Bureau  of  Land 
Management  (BLM),  California  State 
Office,  2135  Butano  Drive,  Sacramento, 
CA  95825-0451,  (916)  978-4310. 

SUPPLEMENTARY  INFORMATION:  The  plats 
of  Survey  of  lands  described  below  have 
been  officially  filed  at  the  California 
State  Office  of  the  Bureau  of  Land 
Management  in  Sacramento,  CA. 

Mount  Diablo  Meridian,  Califbmia 

T.  25  N.,  R.  7  W.,— Supplemental  plat  of 
the  NEV4  of  section  28,  accepted  June  IB, 
1997,  to  meet  certain  administrative  needs  of 
the  BLM,  Redding  Resource  Area. 

T.  4  N.,  R.  27  E., — Dependent  resurvey  and 
retracement  survey,  (Croup  1239)  accepted 
June  26,  1997,  to  meet  certain  administrative 
needs  of  the  BLM,  Bakersfield  District, 
Bishop  Resource  Area. 

T.  29  S.,  R.  40  E.,— Corrective  dependent 
resurvey,  dependent  resurvey,  subdivision, 
and  metes-and-bounds  survey,  (Group  1261) 
accepted  June  30,  1997,  to  meet  certain 
administrative  needs  of  the  BLM,  California 
Desert  District,  Ridgecrest  Resource  Area. 

All  of  the  above  listed  survey  plats  are  now 
the  basic  record  for  describing  the  lands  for 
all  authorized  purposes.  The  survey  plats 
have  been  placed  in  the  open  files  in  the 
BLM,  California  State  Office,  and  are 
available  to  the  public  as  a  matter  of 
information.  Copies  of  the  survey  plats  and 
related  field  notes  will  be  furnished  to  the 
public  upon  payment  of  the  appropriate  fee. 

Dated:  July  11,  1997. 
James  B.  McCavitt, 

Acting  Chief,  Brunch  of  Cadastral  Survey. 
[FR  Doc.  97-19035  Filed  7-18-97;  8:45  am] 
BILUNQ  COOE  431»-40-M 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Government-Owned  Invention; 
Availability  for  Licensing 

AGENCY:  Bureau  of  Reclamation, 
Interior. 

ACTION:  Notice  of  a  Government-owned 
invention  available  for  licensing. 

SUMMARY:  The  invention  listed  below  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Department  of  the 
Interior,  and  is  available  for  licensing  in 
accordance  with  35  U.S.C.  207  and  37 
CFR  part  404  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 

ADDRESSES:  Technical  and  licensing 
information  on  this  invention  may  be 
obtained  by  writing  to:  Dr.  Donald 
Ralston,  Research  &  Technology 
Transfer  Liaison,  Bureau  of 
ReclamaUon.  1849  C  Street.  NW, 
Washington,  JP.C.  20240.  Any  request 
for  information  should  include  the  Title 
for  the  relevant  invention  as  indicated 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Donald  Ralston  at  (202)  208-5671. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Reclamation  may  enter  into  a 
Cooperative  Research  and  Development 
Agreement  (CRADA)  with  the  licensee 
to  perform  further  research  on  the 
invention  for  purposes  of 
commercialization.  The  title  of  the 
invention  available  for  licensing  is: 

Instant,  Chemical-Free  Dechlorination 
of  Water  Supplies 

The  invention  is  a  process  that  uses 
a  catalyst  composed  of  a  Raney  metal 
doped  with  one  or  more  transition  metal 
oxides  to  instantly  and  continuously 
decompose  aqueous  trace  chlorine  into 
chloride  ion  and  oxygen  at  room 
temperature.  Applications  include 
chlorine  damage  reduction  in  industrial 
reverse  osmosis  membranes, 
dechlorination  of  residential  drinking 
water,  and  chlorine  removal  for 
aquarium  systems. 

Dated:  July  15. 1997. 
Stanley  L.  Ponce, 

Research  Director. 

[FR  Doc.  97-19074  Filed  7-18-97;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  request 
for  the  title  described  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
request  describes  the  nature  of  the 
information  collection  and  the  expected 
burden  and  cost. 

DATES:  Comments  must  be  submitted  on 
or  before  August  20, 1997,  to  be  assured 
of  consideration. 

FOR  FURTHER  INFORMATION  CONTACT: 
To  request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
for  noncoal  reclamation,  found  at  30 
CFR  part  875.  OSM  is  requesting  a  3- 
year  term  of  approval  for  this 
information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  listed  in  30  CFR  part  875, 
which  is  102»-0103. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  April  23, 
1997  (62  FR  19810).  No  comments  were 
received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 


control  number.  The  OMB  control 
nimiljer  for  this  collection  of 
information  is  listed  in  30  CFR  part  875, 
which  is  1029-0103. 

As  required  under  5  CFR  1320.8(d).  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  April  23, 
1997  (62  FR  19810).  No  comments  were 
received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activity:    ^^ 

Title:  Noncoal  reclamation,  30  CFR 
part  875. 

OMB  Control  Numlxr:  1029-0103. 

Summary:  This  Part  establishes 
procedures  and  requirements  for  State 
and  Indian  tribes  to  conduct  noncoal 
reclamation  under  abandoned  mine 
land  funding.  The  information  is  needed 
to  assure  compliance  with  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  On  occasion. 

Description  of  Bespondents:  State 
governments  and  Indian  Tribes. 

Send  comments  on  the  need  for  the 
collection  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collection;  and  ways  to 
minimize  the  information  collection 
burden  on  respondents,  such  as  use  of 
automated  mesms  of  collection  of  the 
information,  to  the  following  address. 
Please  refer  to  the  appropriate  OMB 
control  number  in  all  correspondence. 

Addresses:  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

Dated:  July  16.  1997. 
Richard  G.  Bryson. 
Chief.  Division  of  Regulatory  Support. 
[FR  Doc.  97-19106  Filed  7-18-97;  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Office  of  the  Attorney  General 
[A.G.  Order  No.  2095-87] 
RIN110S-AA50 

Final  Guidelines  for  Megan's  Law  and 
the  Jacob  Wetterling  Crimes  Against 
Children  and  Sexually  Violent  Offender 
Registration  Act 

AGENCY:  Department  of  Justice. 
ACTION:  Final  guidelines. 
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SUMMARY:  The  United  States  Department 
of  justice  CDOJ)  is  publishing  Final 
Guidelines  to  implement  Megan's  Law 
and  the  Jacob  Wetterling  Crimes  Against 
Children  and  Sexually  Violent  Offender 
Registration  Act. 
EFFECTIVE  DATE:  July  21,  1997 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  J.  Campbell,  Director.  Violence 
Against  Women  Office,  U.S.  Department 
of  Justice,  950  Pennsylvania  Avenue, 
NfW.,  Washington.  DC  20530,  202-61&- 
8894. 

SUPPI.EMENTARY  INFORMATION:  Megan's 
Law,  Public  Law  104-145,  110  Stat. 
1345,  amended  subsection  (d)  of  section 
170101  of  the  Violent  Crime  Control  and 
Law  Enforcement  Act  of  1994.  Public 
Law  103-322,  108  Stat.  1796,  2038 
(codified  at  42  U.S.C.  14071).  which 
contains  the  Jacob  Wetterling  Crimes 
Against  Children  and  Sexually  Violent 
Offender  Registration  Act  (hereafter 
referred  to  as  the  "Jacob  Wetterling  Act" 
or  "the  Act").  The  provisions  of  the 
Jacob  Wetterling  Act  amended  by 
Megan's  Law  relate  to  the  release  of 
registration  information.  The  changes  in 
these  provisions  require  conforming 
changes  in  the  final  guidelines 
published  by  the  Department  of  Justice 
on  April  4,  1996  in  the  Federal  Register 
(61  FR  15110)  to  implement  the  Jacob 
Wetterling  Act.  In  addition,  other 
changes  in  the  guidelines  are  necessary 
to  resolve  questions  that  have  arisen  in 
the  Justice  Department's  review  of  state 
sex  offender  registration  programs  and 
discussion  of  compliance  requirements 
with  the  states. 

Megan's  Law  maiies  two  changes  in 
the  Jacob  Wetterling  Act:  (1)  It 
eliminates  a  general  requirement  that 
information  collected  under  state 
registration  programs  be  treated  as 
private  data,  and  (2)  it  substitutes 
mandatory  language  for  previously 
permissive  language  concerning  the 
release  of  relevant  information  that  is 
necessary  to  protect  the  public 
concerning  registered  offenders. 

The  time  &ame  for  compliance  with 
the  Megan's  Law  amendment  to  the 
Jacob  Wetterling  Act  is  the  general  time 
frame  for  compliance  with  the  Act 
specified  in  section  170101(0  (42  U.S.C. 
14071(fl) — three  years  from  the  Act's 
original  enactment  date  of  September 
13.  1994,  subject  to  a  possible  extension 
of  two  years  for  states  which  are  making 
good  fadth  efforts  to  come  into 
compliance  with  the  Act.  States  that  fail 
to  comply  with  the  Megan's  Law 
provisions  or  other  provisions  of  the 
Jacob  Wetterling  Act  within  the 
specified  time  frame  will  be  subject  to 
a  mandatory  10%  reduction  of  Byrne 
Formula  Grant  funding  (under  42  U.S.C. 


3756),  and  any  funds  that  are  not 
allocated  to  noncomplying  states  will  be 
reallocated  to  states  that  are  in 
compliance. 

In  addition  to  changes  reflecting  the  , 
Megan's  Law  amendment,  these  final 
guidelines  include  changes  that  clarify 
other  provisions  of  the  Jacob  Wetterling 
Act.  Since  the  publication  of  the 
original  guidelines  for  he  Act,  a  large 
majority  of  the  states  have  submitted 
enacted  or  proposed  sec  offender 
registration  provisions  to  the 
Department  of  Justice  for  preliminary 
review  concerning  compliance  with  the 
Act.  This  review  process  has  raised  a 
number  of  questions  which  indicate  that 
additional  guidance  would  be  helpful. 
This  revision  of  the  guidelines  attempts 
to  address  these  questions.  The  main 
changes  or  additional  clarifications 
concern  the  following  issues: 

1.  The  Jacob  Wetterling  Act  provides 
that  registration  information  is  initially 
to  be  taken  and  submitted  by  "the 
court"  or  a  "prison  officer."  42  U.S.C. 
14071(b)  (1)  &  (2).  The  purpose  of  this 
requirement  is  to  ensiue  that  a 
responsible  official  will  obtain 
registration  information  near  the  time  of 
release  and  transmit  it  to  the  registration 
agency.  Some  states  assign  this 
responsibility  to  probation  or  parole 
officers,  who  have  functions  relating  to 
correctional  matters  or  the  execution  of 
sentences,  but  who  might  not  be 
regarded  as  prison  officers  or  courts  on 

a  narrow  reading  of  those  terms.  The 
revised  guidelines  make  it  clear  that 
such  assignments  of  responsibility  to 
such  officers  are  permissible  under  the 
Act 

2.  The  Act  provides  that,  if  a  person 
required  to  register  is  released,  then  the 
responsible  officer  must  obtain  the 
registration  information  and  forward  it 
to  the  registration  agency  with  three 
days  of  receipt.  42  U.S.C.  14071(b)(2). 
Many  states,  however,  do  not  wait  until 
the  day  of  release  to  obtain  registration 
information,  but  require  offenders  to 
provide  this  information  some  period  of 
time  (e.g.  30  days  or  60  days)  prior  to 
release.  The  revised  guidelines  make  it 
clear  that,  under  the  latter  type  of 
procedure,  it  is  adequate  if  the 
registration  information  is  forwarded  no 
later  than  three  days  after  release 
because  that  equally  ensures  the 
submission  of  registration  information 
within  the  time  frame  contemplated  by 
the  Act. 

3.  As  noted  above,  the  Act  requires 
that  a  responsible  officer  obtain  and 
transmit  the  initial  registration 
information.  Some  states  provide  that 
the  responsible  officer  is  to  send  the 
initial  registration  information 
concurrently  to  the  state  registration 


agency  and  to  the  appropriate  local  law 
enforcement  agency,  as  opposed  to 
transmitting  the  information  exclusively 
to  the  state  registration  agency,  which 
would  then  forward  it  to  the  appropriate 
local  law  enforcement  agency.  The 
revised  guidelines  make  it  clear  that  the 
concurrent  transmission  approach  is 
allowed  because  that  approach  also 
results  in  the  availability  of  the 
registration  information  at  the  state  and 
local  levels  as  contemplated  by  the  Act 

4.  The  Act  requires  registrants  to 
report  changes  of  address  within  10 
days.  42  U.S.C.  14071(b)(1)(A).  Most 
state  registration  programs  do  not 
require  registrants  to  send  change  of 
address  information  directly  to  the  state 
registration  agency  but  provide  that  this 
information  is  to  be  submitted  to  a  local 
law  enforcement  agency  or  other 
intermediary,  which  is  then  required  to 
forward  it  to  the  state  registration 
agency.  The  revised  guidelines  make  it 
clear  that  providing  for  the  submission 
of  change  of  address  information  in  this 
manner  (through  an  intermediary)  is 
allowed  under  the  Act.  Likewise,  a  state 
could  provide  for  the  submission  of 
initial  registration  information  by  the 
responsible  prison  officer  or  court 
through  an  intermediary.  See  42  U.S.C. 
14071(b)(2). 

5.  The  Act  requires  that  the  state 
registration  agency  notify  local  law 
enforcement  agencies  concerning  the 
release  or  subsequent  movement  of 
registered  offenders  to  their  areas.  42 
U.S.C.  14071(b)  (2)  and  (4).  The  revised 
guidelines  make  it  clear  that  states  have 
discretion  concerning  the  form  this 
notice  will  take.  Permissible  options 
include,  for  example,  written  notice, 
electronic  or  telephonic  transmission  of 
registration  information,  and  provision 
of  on-line  access  to  registration 
information. 

6.  The  Act  requires  periodic  address 
verification  for  registered  offenders, 
through  the  return  of  nonforwardable 
address  verification  forms  that  are  sent 
to  the  registered  address.  42  U.S.C. 
14071(b)(3).  Some  state  registration 
programs  do  not  have  the  state 
registration  agency  directly  send  or 
receive  address  verification  forms  but 
delegate  that  function  to  local  law 
enforcement  agencies.  The  revised 
guidelines  clarify  that  this  approach  to 
periodic  address  verification  is 
permitted  under  the  Act,  as  long  as  state 
procedures  ensure  that  the  state 
registration  agency  will  be  promptly 
made  aware  if  the  verification  process 
discloses  that  the  registrant  is  no  longer 
at  the  registered  address.  The  revised 
guidelines  also  clarify  that  states,  if  they 
wish,  may  require  personal  appearance 
of  the  registrant  at  a  law  enforcement 
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agency  to  return  an  address  verification 
form,  as  opposed  to  return  of  the  form 
through  the  mail. 

7.  "The  Act  contemplates  the  creation 
of  a  gap-fi«e  network  of  state 
registration  programs,  imder  which 
offenders  who  are  registered  in  one  state 
cannot  escape  registration  requirements 
merely  by  moving  to  another  state.  See, 
e.g.,  42  U.S.C.  14071(b)  (4)  and  (5).  The 
revised  guidelines  effectuate  this 
legislative  objective  by  more  clearly 
defining  the  obligation  of  states  to 
register  out-of-state  offenders  who  move 
into  the  state. 

8.  The  Act  requires  that  released 
convicted  offenders  in  the  relevant 
offense  categories  be  subject  to 
registration  and  period  address 
verification  for  at  least  10  years.  42 
U.S.C.  14071(b)(6).  This  requirement  is 
unqualified,  and  the  revised  guidelines 
make  it  clear  that  a  state  is  not  in 
compliance  if  it  allows  registration 
obligations  to  be  waived  or  terminated 
before  the  end  of  this  period  on  such 
grounds  as  a  finding  of  rehabilitation  or 
a  finding  that  registration  (or  continued 
registration)  would  not  serve  the 
purposes  of  the  state's  registration 
provisions.  However,  if  the  underlying 
conviction  is  reversed,  vacated,  or  set 
aside,  or  if  the  registrant  is  pardoned, 
registration  (or  continued  registration)  is 
not  required  under  the  Act. 

9.  where  a  person  required  to  register 
is  re-incarcerated  for  another  offense  or 
civilly  committed,  some  states  toll 
registration  requirements  during  the 
subsequent  incarceration  or 
commitment.  The  revised  guidelines 
clarify  that  this  approach  is  consistent 
with  the  Act  because  tolling  the 
registration  period  during  confinement 
results  in  longer  aggregate  registration 
while  the  registrant  is  released.  In 
addition,  it  is  unnecessary  to  carry  out 
address  registration  and  verification 
procedures  during  confinement  and 
doing  so  does  not  further  the  Act's 
objective  of  protecting  the  public  frtjm 
released  offendera. 

10.  The  Act  prescribes  more  stringent 
registration  requirements  for  a  subclass 
of  offenders  characterized  as  "sexually 
violent  predators."  See  42  U.S.C. 
14071(a)(1)  and  (3)(CHE).  Some  states 
require  that  sexually  violent  predators 
be  civilly  committed,  as  opposed  to 
being  subject  to  more  stringent 
registration  requirements.  The  revised 
guidelines  clarify  that  this  approach 
may  be  allowed  because  it  would  be 
superfluous  to  carry  out  address 
registration  and  verification  procedures 
while  such  an  offender  is  committed. 

11.  The  Act  requires  that  the 
determination  whether  a  person  is  (or  is 
no  longer)  a  "sexually  violent  predator" 


be  made  by  the  sentencing  court.  42 
U.S.C.  14071(a)(2).  In  light  of  the 
variation  among  states  in  court  structure 
and  assignments  of  judicial 
responsibility,  the  revised  guidelines 
clarify  that  this  requirement  means  only 
that  the  determination  must  be  made  by 
a  court  whose  decision  is  legally 
competent  to  trigger  the  more  stringent 
registration  requirements  prescribed  for 
sexually  violent  predatora  by  the  Act.  It 
does  not  mean  that  "the  sentencing 
court"  for  purposes  of  the  sexually 
violent  predator  determination  must  be 
the  same  court  in  which  the  offender 
was  convicted  for  an  underlying 
sexually  violent  offense. 

12.  Tne  Act  requires  registration  by 
persons  convicted  of  a  "criminal  offense 
against  a  victim  who  is  a  minor."  42 
U.S.C.  14071(a)(1).  One  of  the  clauses  in 
the  Act's  definition  of  this  term  covers 
"criminal  sexual  conduct  toward  a 
minor."  42  U.S.C.  14071(a)(3)(A)(iii). 
The  revised  guidelines  state  explicitly 
that  this  includes  incest  offenses  against 
minors.  The  Act's  definition  of 
"criminal  offense  against  a  victim  who 
is  a  minor"  also  includes  two  clauses 
relating  to  solicitation  offenses: 
"solicitation  of  a  minor  to  engage  in 
sexual  conduct,"  and  "solicitation  of  a 
minor  to  practice  prostitution."  42 
U.S.C.  14071(a)(3)(a)(iv)  &  (vi).  The 
revised  guidelines  provide  greater  detail 
in  explaining  the  solicitation  offenses 
that  state  registration  systems  must 
cover  to  comply  with  these  provisions. 

13.  The  Act  also  requires  registration 
by  persons  convicted  of  a  "sexually 
violent  offense."  42  U.S.C.  14071(a)(1). 
It  essentially  provides  that  the  term 
"sexually  violent  offense"  means 
aggravated  sexual  abuse  and  sexual 
abuse  as  described  in  federal  law  or  the 
state  criminal  code.  42  U.S.C. 
14071(a)(3)(B).  The  revised  guidelines 
clarify  that  states  may  comply  with  this 
requirement  either  by  covering  offenses 
that  meet  the  federal  law  definition,  or 
by  covering  comparable  offenses  under 
state  law.  The  availability  of  the  latter 
option  is  not  limited  to  states  that  use 
the  terms  "aggravated  sexual  abuse"  and 
"sexual  abuse"  or  other  specific 
terminology  in  referring  to  sex  offenses 
in  their  criminal  codes. 

14.  The  revised  guidelines  clarify  that 
the  Act's  time  limits  for  reporting  initial 
registration  information  and  change  of 
address  information  refer  to  the  time 
within  which  the  information  must  be 
submitted  or  sent,  as  opposed  to  the 
time  within  which  it  must  be  received 
by  the  state  registration  agency. 

15.  The  Act  requires  criminal 
penalties  for  persons  in  the  relevant 
offense  categories  who  knowingly  fail  to 
register  or  keep  registration  information 


current  42  U.S.C.  14071(c).  The  revised 
guidelines  clarify  that  this  neither 
requires  states  to  allow  a  defense  for 
offenders  who  were  unaware  of  the  legal 
obligation  to  register  nor  precludes 
states  from  doing  so.  As  a  practical 
matter,  states  can  ensure  that  offenders 
are  aware  of  their  obligations  through 
consistent  compliance  with  the  Act's 
provisions  for  advising  offenders  of 
registration  requirements  at  the  time  of 
release  and  obtaining  a  signed 
acknowledgment  that  this  information 
has  been  provided. 

16.  The  revised  guidelines  clarify  that 
the  Act  does  not  preclude  states  from 
taking  measures  for  the  security  of 
registrants  who  have  been  relocated  and 
provided  new  identities  under  federal  or 
state  witness  protection  programs 
because  the  Act  does  not  require  that 
the  registration  system  records  include 
the  registrant's  original  name  or  the 
registrant's  residence  prior  to  the 
relocation. 

17.  The  revised  guidelines  encourage 
states  to  require  registration  for  all 
convicted  offenders  in  the  pertinent 
offense  categories,  including  offenders 
convicted  in  federal,  military,  aind 
Indian  tribal  courts,  as  well  as  offenders 
convicted  in  state  courts. 

18.  The  revised  guidelines  encourage 
states  to  ensure  that  their  sex  offender 
registration  agencies  are  "criminal 
justice  agencies"  as  defined  in  28  CFR 
20.3(c),  to  permit  the  free  exchange  of 
registration  information  between  state 
registries  and  the  FBI's  records  systems. 

Subsequent  to  the  enactment  of 
Megan's  Law,  congress  enacted 
additional  legislation  relating  to  sex 
offender  tracking  and  registration  in  the 
Pam  Lychner  Sexual  Offender  Tracking 
and  Identification  Act  of  1996.  Public 
Law  104-236, 110  Stat.  3093  (hereafter 
referred  to  as  the  "Pan  Lychner  Act"). 
The  Pam  Lychner  Act  includes,  inter 
alia,  amendments  to  the  Jacob 
Wetterling  Act  affecting  the  duration  of 
registration  requirements,  sexually 
violent  predator  certification, 
fingerprinting  of  registered  offenders, 
address  verification,  and  reporting  of 
registration  information  to  the  FBI.  The 
changes  made  by  the  Pam  Lychner  Act 
will  be  the  subject  of  future  guidelines. 
States  have  until  three  years  from  the 
Pan  Lychner  Act's  enactment  date  of 
October  3, 1996  to  come  into 
compliance  with  the  features  of  the 
Wetterling  Act  added  by  the  Pam 
Lychner  Act,  subject  to  a  possible  two- 
year  extension.  These  new  provisions 
are  not  addressed  in  this  publication. 


39012 


Federal  Register  /  Vol.  62,  No.  139  /  Monday/July  21,  1997  /  Notices 


Summary  of  Comments  on  the  Proposed 
Guidelines 

On  April  4,  1997,  the  U.S.  Department 
of  Justice  published  Proposed 
Guidelines  in  the  Federal  Register  (62 
FR  16180)  to  implement  Megan's  Law 
and  the  [acob  Wetterling  Crimes  Against 
Children  and  Sexually  Violent  Offender 
Registration  Act.  The  comment  period 
expired  on  June  3,  1997. 

Following  the  publication  of  the 
Proposed  Guidelines,  the  Department 
received  seven  comment  letters, 
primarily  from  state  officials  and 
realtors'  associations.  These  letters 
contained  numerous  comments, 
questions  and  recommendations,  all  of 
which  were  considered  carefully  in 
developing  the  Final  Guidelines.  A 
summary  of  the  comments  and 
responses  to  them  are  provided  in  the 
following  paragraphs. 

A.  Notification  Requirements 

1.  Duty  To  Notify 

Three  respondents  expressed  concern 
about  the  potential  liability  of  real  estate 
professionals  with  regard  to  the 
notification  requirements.  All  three 
recommended  that  the  guidelines 
specify  that  the  sole  responsibilify  for 
notification  lies  with  the  appropriate 
state  law  enforcement  agency.  No 
further  clarification  of  the  Act's 
provision  on  this  issue  is  necessary, 
however.  As  two  of  the  three 
respondents  noted,  "(tlhe  federal  statute 
is  clear"  that  the  obligation  to  release 
information  is  placed  on  the  designated 
state  or  local  agency.  Whether  and  to 
what  extent  real  estate  professionals 
may  or  must  disclose  information  in  real 
estate  transactions  is  a  matter  of  state 
law,  and  has  no  bearing  on  state 
compliance  with  the  Act. 

2.  Notification  When  Sex  Offender 
Moves  Out 

Two  of  the  three  same  respondents 
suggested  that  communities  should  be 
notified  when  a  sex  offender  moves  out 
of  an  area.  The  guidelines  do  not 
address  this  issue  because  the  Act  itself 
does  not.  Thus,  this  matter  is  left  to  the 
discretion  of  the  states. 

B.  Sexually  Violent  Predator 

1.  Definition 

One  respondent  objected  to  the 
definition  of  "sexually  violent 
predator."  The  Act  itself,  however, 
contains  definitions  of  "sexually  violent 
predator"  and  the  component  term 
"mental  abnormality."  The  guidelines 
cannot  alter  definitions  appearing  in  the 
statute.  Since  the  Act  does  not  define 
"personality  disorder,"  the  guidelines 


already  provide  that  the  definition  of 
this  term  is  a  matter  of  state  discretion. 

2.  Tracking 

One  respondent  commented  that 
tracking  for  high-risk  sexual  predators 
should  include  electronic  monitoring. 
The  guidelines  do  not  address  this  issue 
because  the  Act  is  concerned  solely 
with  registration  programs  and  does  not 
address  electronic  monitoring  in  any 
manner.  States  are  &«e,  however,  to 
adopt  electronic  monitoring  or  other 
means  of  sex  offender  management 

C.  Registration 

1.  Role  of  Courts 

One  respondent  commented  that  it  is 
not  a  function  of  a  court  to  fingerprint, 
photograph,  or  obtain  much  of  the 
personal  information  specified  in  the 
Act.  The  Act  requires  that  the  initial 
registration  information  be  taken  by 
"the  court"  or  "prison"  officers.  The 
guidelines  provide  maximum  OexlbiUfy 
consistent  with  the  Act  through  a  broad 
interpretation  of  those  terms.  Thus,  for 
example,  probation  and  parole  officers, 
as  well  as  judicial  and  correctional 
personnel  in  a  narrower  sense,  may  take 
initial  registration  information. 

2.  Timing  of  Transmittal  of  Registration 
Information 

One  respondent  objected  that 
allowing  transmission  of  registration 
information  up  to  three  days  after 
release  would  not  ensure  timely 
notification  of  an  offender's  impending 
release.  The  time  rule  for  transmission 
of  initial  registration  information  under 
the  Act  and  guidelines  is  an  outer  limit. 
Thus,  states  are  free  to  require  that  the 
information  be  submitted  at  an  earlier 
point. 

3.  Notification  of  Obligation  To  Register 

One  respondent  stated  that  the 
guidelines  suggest  that  offenders  be 
advised  at  the  time  of  release  of  their 
legal  obligation  to  register  and  sign  an 
acknowledgment.  The  respondent 
recommended  that  the  obligation  also 
should  be  explained  at  the  time  of  a 
guilfy  plea,  sentencing  or  initial 
registration,  because  not  all  registrants 
will  be  subject  to  incarceration.  The 
notice  of  registration  obligations  and 
signed  acknowledgement  referred  to  by 
the  respondent,  however,  are  required 
explicitiy  by  the  Act  itself  Moreover, 
the  Act  and  guidelines  Impose  the  same 
requirements  on  all  sentenced  offenders 
at  the  time  of  release,  regardless  of 
whether  they  are  released 
unconditionally  firom  prison,  or  placed 
on  parole,  supervised  release,  or 
probation. 


4.  Address  Verification  and  Tracking 

One  respondent  stated  that  out-of- 
state  or  transient  offenders  could  be 
better  tracked  and  verified  through 
technological  solutions  rather  than 
through  the  mail.  This  respondent 
further  recommended  that  states  should 
be  encouraged  to  use  technology,  such 
as  location  verification  through 
automatic  number  identification  and 
offender  identification  through  pin 
numbers  and  passwords.  The  guidelines 
have  not  been  changed  to  reflect  these 
comments  because  the  Act  requires  a 
particular  address  verification 
procedure,  involving  sending  and 
returning  an  address  verification  form. 
Nothing  in  the  guidelines  or  in  the  Act 
precludes  states  from  adopting 
otherwise  permissible  supplemental 
address  verification  and  tracking 
procedures,  including  the  technological 
approaches  suggested  by  the 
respondent. 

5.  Scope  of  Registration 

One  respondent  recommended  that 
state  registration  and  notification  should 
go  beyond  address  registration.  In 
particular,  the  respondent  stated  that 
the  public  should  have  access  to 
information  about  where  an  offender 
works,  law  enforcement  should  know  if 
the  offender  has  had  any  contact  with 
the  law,  the  offender's  phone  number 
should  be  updated  for  verifications,  and 
the  offender  should  report  compliance 
with  treatment  or  counseling  sessions. 
The  guidelines  have  not  been  revised  on 
the  basis  of  these  comments  because  the 
Act  generally  does  not  require  these 
particular  measures.  Nothing  in  the 
guidelines  or  in  the  Act  precludes  states 
from  adopting  otherwise  permissible 
supplemental  address  verification  and 
tracking  procedures,  including  the 
technological  approaches  suggested  by 
the  respondent. 

6.  Cost  of  Registration 

One  respondent  recommended  that 
states  be  encouraged  to  charge  the 
offender  a  fee  to  help  cover  the  cost  of 
monitoring  the  registration  information. 
The  Act  does  not  address  the  issue  of 
payment,  but  states  are  free  to  impose 
such  requirements. 

7.  Availability  of  Information 

One  respondent  recommended  that 
information  collected  on  an  offender's 
status  within  a  particidar  state  should 
be  available  to  prison  or  court  officers 
taking  initial  registration  information. 
While  it  is  likely  that  such  information 
will  be  available  to  the  officials 
responsible  for  taking  registration 
information,  the  guidelines  do  not 


address  this  issue  because  it  is  not  part 
of  the  Act's  requirements. 

8.  Designation  of  State  Law  Enforcement 
Agency/Intermediary 

One  respondent  noted  that  states  may 
wish  to  use  a  non-profit  organization  as 
the  contact  point  for  the  dissemination 
of  information  to  the  general  public.  The 
same  respondent  also  suggested  that 
either  public  or  private  sector  entities 
could  be  used  as  intermedial  ies  to 
submit  change  of  address  information. 
Neither  the  Act  nor  the  guidelines 
preclude  these  approaches,  and  further 
clarification  of  this  point  does  not 
appear  to  be  necessary.  As  stated  in  the 
guidelines,  however,  states  are 
encouraged  to  ensure  that  the 
designated  state  law  enforcement 
agency  is  a  "criminal  justice  agency"  as 
defined  in  28  CFR  20.3(c).  to  permit  the 
free  exchange  of  registration  information 
between  the  state  registry  and  the  FBI's 
record  systems. 

D.  Notice  of  Release/Movement 

One  respondent  recommended  that 
the  term  "electronic  transmission"  in 
relation  to  notice  to  local  law 
enforcement  agencies  should  include 
telephonic  reporting.  The  guidelines 
clarify  that  state  registration  agencies 
have  discretion  regarding  the  form  of 
notice  to  local  law  enforcement  agencies 
concerning  the  presence  of  registered 
sex  offenders.  The  possible  forms  of 
notice  listed  in  the  guidelines  are 
illustrative,  not  exhaustive.  The  list  of 
illustrations  have  been  extended  to 
include  expliciUy  "telephonic" 
transmission. 

E.  Change  of  Address  Reporting/ 
Address  Verification 

1.  Frequency 

One  respondent  recommended  that 
offenders  be  required  to  report  monthly. 
The  guidelines  have  not  been  changed 
to  reflect  this  comment  because  the  Act 
itself  only  requires  armual  address 
verification  and  quarterly  verification 
for  sexually  violent  predators.  As  the 
guidelines  already  make  clear,  however, 
states  are  free  to  require  more  frequent 
verification. 

2.  Ten-year  Reporting  Requirement 

One  respondent  recommended  that 
reporting  requirements  be  for  a  period  of 
10  years  from  the  conclusion  of 
supervision.  The  guidelines  have  not 
been  revised  to  reflect  this  comment 
because  the  Act  only  requires  a  ten-year 
registration  period  running  from  the 
time  of  release.  As  the  guidelines 
already  make  clear,  however,  states  are 
free  to  require  registration  for  longer 
periods. 
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Final  Guidelines 

These  guidelines  carry  out  a  statutory 
directive  to  the  Attorney  General,  in 
section  170101(a)(1)  (42  U.S.C. 
14071(a)(1)),  to  establish  guidelines  for 
registration  systems  under  the  Act. 
Before  turning  to  the  specific  provisions 
of  the  Act,  four  general  points  should  be 
noted  concerning  the  Act's 
interpretation  and  application. 

First,  states  that  wish  to  achieve 
compliance  with  the  Jacob  Wetterling 
Act  should  understand  that  its 
requirements  constitute  a  floor  for  state 
registration  systems,  not  a  ceiling,  and 
that  they  do  not  risk  the  loss  of  part  of 
their  Byrne  Formula  Grant  funding  by 
going  beyond  its  standards.  For 
example,  a  state  may  have  a  registration 
system  that  covers  a  broader  class  of  sex 
offenders  than  those  identified  in  the 
Jacob  Wetterling  Act,  requires  address 
verification  for  such  offenders  at  more 
frequent  intervals  than  the  Act 
prescribes,  or  requires  offenders  to 
register  for  a  longer  period  of  time  than 
the  period  specified  in  the  Act. 

Exercising  these  options  creates  no 
problem  of  compliance  because  the 
provisions  in  the  Jacob  Wetterling  Act 
concerning  duration  of  registration, 
covered  offenders,  and  other  matters,  do 
not  preclude  states  from  imposing 
additional  or  more  stringent 
requirements  that  encompass  the  Act's 
baseline  requirements.  The  general 
objective  of  the  Act  is  to  protect  people 
from  child  molesters  and  violent  sex 
offenders  through  registration 
requirements.  It  is  not  intended  to,  and 
does  not  have  the  effect  of,  making 
states  less  free  than  they  were  under 
prior  law  to  impose  registration 
requirements  for  this  purpose. 

Second,  states  that  wish  to  achieve 
compliance  with  the  Jacob  Wetterling 
Act  also  should  understand  that  they 
may,  within  certain  constraints,  use 
their  own  criminal  law  definitions  in 
defining  registration  requirements  and 
will  not  have  to  revise  their  registration 
systems  to  use  technical  definitions  of 
covered  sex  offenses  based  on  federal 
law.  This  point  will  be  explained  more 
fully  below. 

Third,  the  Jacob  Wetterling  Act 
contemplates  the  establishment  of 
programs  that  will  impose  registration 
requirements  on  offenders  who  are 
subsequentiy  convicted  of  offenses  in 
the  pertinent  categories.  The  Act  does 
not  require  states  to  attempt  to  identify 
and  impose  registration  requirements  on 
offenders  who  were  convicted  of 
offenses  in  these  categories  prior  to  the 
establishment  of  a  conforming 
registration  system.  Nevertheless,  the 
Act  does  not  preclude  states  from 


imposing  any  new  registration 
requirements  on  offenders  convicted 
prior  to  the  establishment  of  the 
registration  system. 

Fourth,  the  Act's  definitions  of 
covered  offense  categories  are  tailored  to 
its  general  purpose  of  protecting  the 
public  from  persons  who  molest  or 
sexually  exploit  children  and  from  other 
sexually  violent  offenders.  Hence,  these 
definitions  do  not  include  all  offenses 
that  involve  a  sexual  element.  For 
example,  offenses  consisting  of 
consensual  acts  between  adults  are  not 
among  the  offenses  for  which 
registration  is  required  under  the  Act. 

Some  state  registration  and 
notification  systems  have  been 
challenged  on  constitutional  grounds. 
The  majority  of  courts  that  have  dealt 
with  the  issue  have  held  that  systems 
like  those  contemplated  by  the  Jacob 
Wetterling  Act  do  not  violate  released 
offenders'  constitutional  rights.  A  few 
courts,  however,  have  found  that  certain 
provisions  of  the  state  systems  violate 
(or  likely  violate)  the  Constitution.  See 
Rowe  v.  Burton,  884  F.  Supp.  1372  (D. 
Alaska  1994)  (on  motion  for  preliminary 
relief)  (notification  provision),  appeal 
dismissed.  85  F.3d  635  (9th  Cir.  1996); 
State  v.  Babin,  637  So.2d  814  (La.  App.) 
(retroactive  application  of  notification 
provision),  writ  denied,  644  So. 2d  649 
(La.  1994);  State  v.  Payne.  633  So. 2d  701 
(La.  App.  1993)  (same),  writ  denied,  637 
So.2d  497  (La.  1994);  cf  In  re  Reed.  663 
P.2d  216  (Cal.  1983)  (en  banc) 
(registration  requirements  for 
misdemeanor  offenders  violate  the 
California  Constitution). 

There  has  been  extensive  litigation 
concerning  whether  aspects  of  New 
Jersey's  community  notification 
program  violate  due  process  or  ex  post 
facto  guarantees  as  applied  to 
individuals  who  committed  the  covered 
offense  prior  to  enactment  of  the 
notification  statute.  The  Department  of 
Justice  believes  that  the  New  Jersey 
community  notification  statute  at  issue 
in  those  cases  does  not  violate  the  Ex 
Post  Facto  Clause  and  that  the 
Fourteenth  Amendment's  Due  Process 
Clause  of  its  own  force  does  not  require 
recognition  of  such  a  liberty  interest  on 
the  part  of  offenders  affected  by  that 
statute,  and  has  filed  "friend  of  the 
court"  briefs  supporting  the  New  Jersey 
law. 

The  New  Jersey  Supreme  Court,  in 
John  Doe  v.  Poritz,  142  N.J.  1.  662  A.2d 
367  (1995).  upheld  the  New  Jersey 
statute,  although  it  imposed  certain 
procedural  protections  imder  federal 
and  state  law.  In  Artwayv.  Attorney 
General  of  New  Jersey.  876  F.  Supp.  666 
(D.N.J.  1995),  the  Distiict  Court  held 
that  retroactive  application  of  the 
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notification  provisions  of  New  Jersey's 
Megan's  Law  violated  the  Ex  Post  Facto 
Clause.  On  appeal,  however,  this  part  of 
the  District  Court's  decision  was  vacated 
on  ripeness  grounds.  81  F.3d  1235. 
rehearing  denied.  83  F.3d  594  (3d  Cir. 
1996).  Then,  the  District  Coxirt  ruled  in 
a  class-action  case  that  the  notification 
provisions  of  New  Jersey's  Megan  Law, 
as  modified  by  the  New  Jersey  Supreme 
Court's  decision  in  Doe.  are 
constitutional,  even  when  retroactively 
applied.  W.P.  v.  Poritz.  931  F.  Supp. 
1199  (D.N.J.  1996),  appeal  pending;  see 
also  Paul  P.  V.  Vemiero,  Civ.  No.  97- 
2919  (D.N.J.  June  26,  1997)  (unpub.) 
(denying  preliminary  injunction  against 
the  prospective  application  of  the  New 
jersey  notification  act  on  the  grounds 
that  the  act  does  not  deny  due  process 
or  impose  double  jeopardy;  Alan  A.  v. 
Vemiero.  Civ.  No.  97-1288  (D.N.J.  June 
27,  1997)  (unpub.,  appeal  pending) 
(same). 

There  is  ongoing  litigation  over  the 
validity  of  notification  systems — and 
particularly  the  validity  of  their 
retroactive  application — in  other  states 
as  well.  See,  e.g..  Doe  v.  Pataki.  940  F. 
Supp.  603  (S.D.N.Y.  1996)  (enjoining 
retroactive  application  of  community 
notification  as  an  ex  post  factor 
punishment),  appeal  pending;  Doe  v. 
Weld,  1996  WL  769398  (D.  Mass.  Dec. 
17,  1996)  (declining  to  enjoin  retroactive 
application  of  community  notification 
provisions);  Steams  v.  Gregoire.  Dkt. 
No.  C95-1486D,  slip  op.  (W.D.  Wash. 
Apr.  12.  1996)  (same),  appeal  pending; 
Opinion  of  the  Justices.  423  Mass.  1201, 
668  N.E.2d  738  (1996)  (advisory  opinion 
that  community  notification  provisions 
are  constitutional,  even  as  retroactively 
applied);  Kansas  v.  Myers,  260  Kan.  669. 
923  P.2d  1024  (1996)  (holding  that 
retroactive  application  of  community 
notification  violates  the  Ex  Post  Facto 
Clause),  petition  for  cert. 

denied,_\J.S. 65  U.S.L.W.  3416  (June 

27. 1997).  The  United  States  has  filed 
briefs  in  several  of  these  cases 
supporting  the  state  laws. 

The  remainder  of  these  guidelines 
addresses  the  provisions  of  the  Jacob 
Wetterling  Act — including  the  Megan's 
Law  amendment,  but  not  including  the 
changes  made  by  the  Pam  Lychner 
Act — in  the  order  in  which  they  appear 
in  section  170101  of  the  Violent  Crime 
Control  and  Law  Enforcement  Act  of 
1994. 

General  Provisions — Subsection  (a)  (1)- 
(2) 

Paragraph  (l)  of  subsection  (a)  of 
section  170101  directs  the  Attorney 
General  to  establish  guidelines  for  state 
programs  that  require: 


(A)  current  address  registration  for  persons 
convicted  of  "a  criminal  offense  against  a 
victim  who  is  a  minor"  or  "a  sexually  violent 
offense.  "  and 

(B)  current  address  registration  under  a 
different  set  of  requirements  for  persons  who 
are  determined  to  be  "sexually  violent 
predators." 

For  purposes  of  the  Act.  "state" 
should  be  understood  to  encompass  the 
political  units  identified  in  the 
provision  defining  "state"  for  purposes 
of  eligibility  for  Byrne  Formula  Grant 
funding  (42  U.S.C.  3791(a)(2))  in  light  of 
the  tie-in  between  compliance  with  the 
Act  and  the  allocation  of  Byrne  Formula 
Grant  funding.  Hence,  the  "states"  that 
must  comply  with  the  Act  to  maintain 
full  eligibility  for  such  funding  are  the 
fifty  states,  the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
and  the  Northern  Mariana  Islands. 

Paragraph  (2)  of  subsection  (a)  states 
that  the  determination  whether  a  person 
is  a  "sexually  violent  predator"  (which 
brings  the  more  stringent  registration 
standards  into  play),  and  the 
determination  that  a  person  is  no  longer 
a  "sexually  violent  predator"  (which 
terminates  the  registration  requirement 
under  those  more  stringent  standards), 
shall  be  made  by  the  sentencing  court 
after  receiving  a  report  by  a  state  board 
composed  of  experts  in  the  field  of  the 
behavior  and  treatment  of  sexual 
offenders. 

"State  board"  in  paragraph  (2)  should 
be  understood  to  mean  a  body  or  group 
containing  two  or  more  experts  that  is 
authorized  by  state  law  or  designated 
under  the  authority  of  state  law.  Beyond 
the  requirement  that  a  board  must  be 
composed  of  experts  in  the  field  of  the 
behavior  and  treatment  of  sexual 
offenders,  the  Act  affords  states 
discretion  concerning  the  selection  and 
composition  of  such  boards.  For 
example,  a  state  could  establish  a  single 
permanent  board  for  this  purpose,  could 
establish  a  system  of  state-designated 
boards,  or  could  authorize  the 
designation  of  different  boairds  for 
different  courts,  time  period,  geographic 
areas  or  cases.  In  addition,  the  Act 
permits  states  to  set  their  own  standards 
concerning  who  qualifies  as  an  expert  in 
the  field  of  the  behavior  and  treatment 
of  sexual  offenders  for  purposes  of 
board  participation,  and  to  utilize 
qualifying  experts  from  outside  the  state 
to  serve  on  the  boards. 

"Sentencing  court"  in  paragraph  (2) 
should  be  understood  to  mean  a  court 
whose  determination  is  competent 
under  state  law  to  trigger  or  terminate 
the  more  stringent  registration 
requirements  the  Act  prescribes  for 
sexually  violent  predators.  It  does  not 


mean  that  "the  sentencing  court"  for 
purposes  of  the  sexually  violent 
predator  determination  must  be  the 
same  court  in  which  the  offender  was 
convicted  for  an  underlying  offense  that 
gave  rise  to  a  requirement  to  register. 

As  noted  above,  subsection  (a)(1) 
requires  states  to  register  persons 
convicted  of  certain  crimes  against 
minors  and  sexually  violent  offenses, 
but  states  are  free  to  go  beyond  the  Act's 
minimum  standards  and  include  other 
classes  of  offenders  within  their  sex 
offender  registration  programs.  For 
example,  states  are  encouraged  to 
require  sex  offenders  convicted  in 
federal,  military,  or  Indian  tribal  courts 
who  reside  in  their  jurisdictions  to 
register.  Although  the  Act  does  not 
require  states  to  register  such  offenders, 
the  presence  of  any  convicted  sex 
offender  in  the  state — whether  the 
offender  was  prosecuted  in  a  state, 
federal,  military,  or  Indian  tribal  court — 
raises  similar  public  safety  concerns. 
Some  states  (e.g.,  Washington  and 
California)  already  require  sex  offenders 
convicted  in  federal  or  military  courts  to 
register. 

The  Act's  requirement  is  one  of 
current  address  registration,  and  the  Act 
does  not  dictate  under  what  name  a 
person  must  be  required  to  register. 
Hence,  the  Act  does  not  preclude  states 
from  taking  measures  for  the  security  of 
registrants  who  have  been  provided  new 
identities  and  relocated  under  the 
federal  witness  security  program  (see  18 
U.S.C.  3521  et  seq.)  or  comparable  state 
programs.  A  state  may  provide  that  the 
registration  system  records  will  identify 
such  a  registrant  only  by  his  or  her  new 
name  and  that  the  registration  system 
records  will  not  include  the  pre- 
relocation  address  of  the  registrant  or 
other  information  from  which  his  or  her 
original  identity  or  participation  in  a 
witness  security  program  could  be 
inferred.  States  are  encouraged  to  make 
provision  in  their  laws  and  procedures 
for  the  security  of  such  registrants  and 
to  honor  requests  from  the  United  States 
Marshals  Service  and  other  agencies 
responsible  for  witness  protection  to 
ensure  that  the  identities  of  these 
registrants  are  not  compromised.  Due  to 
the  federal  statutory  preemption 
concerning  what  may  or  may  not  be 
disclosed  about  federally  protected 
witnesses,  18  U.S.C.  3521(b)(1)(G)  &  (3), 
a  state's  failure  to  promulgate  protective 
provisions  may  adversely  affect  its 
eligibility  to  send  witnesses  to,  or  to 
receive  witness  data  from,  the  federal 
witness  security  program. 
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Definition  of  "Criminal  Offense  Against 
a  Victim  Who  is  a  Minor" — Subsection 
(a)(3)(A) 

The  Act  prescribes  a  10-year 
registration  requirement  for  persons 
convicted  of  a  "criminal  offense  against 
a  victim  who  is  a  minor."  Subparagraph 
(A)  of  paragraph  (3)  of  subsection  (a) 
defines  the  term  "criminal  offense 
against  a  victim  who  is  a  minor." 
"Minor"  should  be  understood  to  mean 
a  person  below  the  age  of  18. 

States  do  not  have  to  track  the 
terminology  used  in  the  Act's  definition 
of  "criminal  offense  against  a  victim 
who  is  a  minor"  in  defining  registration 
requirements.  Rather,  compliance 
depends  on  whether  the  substantive 
coverage  of  a  state's  registration 
requirements  includes  the  offenses 
described  in  subparagraph  (A)  of 
paragraph  (3). 

The  specific  clauses  in  the  Act's 
definition  of  "criminal  offense  against  a 
victim  who  is  a  minor"  are  as  follows: 

(1)  Clauses  (i)  and  (ii)  cover 
kidnapping  of  a  minor  (except  by  a 
parent)  and  false  imprisonment  of  a 
minor  (except  by  a  parent).  All  states 
have  statutes  that  define  offenses — going 
by  such  names  as  "kidnapping." 
"criminal  restraint."  or  "false 
imprisonment — whose  gravamen  is 
abduction  or  unlawful  restraint  of  a 
person.  States  can  comply  with  these 
clauses  by  requiring  registration  for 
persons  convicted  of  these  statutory 
offenses  whose  victims  were  below  the 
age  of  18.  The  Act  does  not  require 
inclusion  of  these  offenses  in  the 
registration  requirement  when  the 
offender  is  a  parent,  but  states  may 
choose  to  require  registration  for  parents 
who  commit  these  offenses. 

(2)  Clause  (iii)  covers  offenses 
consisting  of  "criminal  sexual  conduct 
toward  a  minor."  States  can  comply 
with  this  clause  by  requiring  registration 
for  persons  convicted  of  all  statutory  sex 
offenses  under  state  law  whose  elements 
involve  physical  contact  with  a  victim — 
such  as  provisions  defining  crimes  of 
"rape."  "sexual  assault."  sexual  abuse." 
or  "incest" — in  cases  where  the  victim 
was  in  fact  a  minor  at  the  time  of  the 
offense.  Coverage  is  not  limited  to  cases 
where  the  victim's  age  is  an  element  of 
the  offense  (such  as  prosecutions  for 
specially  defined  child  molestation 
offenses).  Offenses  that  do  not  involve 
physical  contact,  such  as  exhibitionism, 
are  not  subject  to  the  Act's  mandatory 
registration  requirements  pursuant  to 
clause  (iii),  but  states  are  free  to  require 
registration  for  persons  convicted  of 
such  offenses  as  well  if  they  so  choose. 

(3)  Clause  (iv)  covers  offenses 
consisting  of  solicitation  of  a  minor^o 


engage  in  sexual  conduct.  The  notion  of 
"sexual  conduct"  should  be  understood 
in  the  same  sense  as  in  clause  (iii). 
Hence,  states  can  comply  with  clause 
(iv)  by  consistently  requiring 
registration,  in  cases  where  the  victim 
was  below  the  age  of  18.  based  on: 
— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  a 
general  attempt  or  solicitation 
provision,  where  the  object  offense 
would  be  covered  by  clause  (iii),  and 
— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  any 
provision  defining  a  particular  crime 
whose  elements  include  soliciting  or 
attempting  to  engage  in  sexual  activity 
involving  physical  contact. 

(4)  Clause  (v)  covers  offenses 
consisting  of  using  a  minor  in  a  sexual 
performance.  This  includes  both  live 
performances  and  using  minors  in  the 
production  of  pornography. 

(5)  Clause  (vi)  covers  offenses 
consisting  of  solicitation  of  a  minor  to 
practice  prostitution.  The  interpretation 
of  this  clause  is  parallel  to  that  of  clause 
(iv).  States  can  comply  with  clause  (vi) 
by  consistently  requiring  registration,  in 
cases  where  the  victim  was  below  the 
age  of  18.  based  on: 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  a 
general  attempt  or  solicitation 
provision,  where  the  object  offense  is 
a  prostitution  offense,  and 

— A  conviction  for  an  offense  involving 
solicitation  of  the  victim  under  any 
provision  defining  a  particular  crime 
whose  elements  include  soliciting  or 
attempting  to  get  a  person  to  engage 
in  prostitution. 

(6)  Clause  (vii)  covers  offenses 
consisting  of  any  conduct  that  by  its 
natiu^  is  a  sexual  offense  against  a 
minor.  This  clause  is  intended  to  insure 
uniform  coverage  of  convictions  under 
statutes  defining  sex  offenses  in  which 
the  status  of  the  victim  as  a  minor  is  an 
element  of  an  offense,  such  as  specially 
defined  child  molestation  offenses,  and 
other  offenses  prohibiting  sexual 
activity  with  underage  persons.  States 
can  comply  with  this  clause  by 
including  convictions  under  these 
statutes  uniformly  in  the  registration 
reauirement. 

(7)  Considered  in  isolation,  clause 
(viii)  gives  states  discretion  whether  to 
require  registration  for  attempts  to 
commit  offenses  described  in  clauses  (i) 
through  (vii).  However,  any  verbal 
command  or  attempted  persuasion  of 
the  victim  to  engage  in  sexual  conduct 
would  bring  the  offense  within  the 
scope  of  the  solicitation  clause  (clause 
(iv)),  and  make  it  subject  to  the  Act's 
mandatory  registration  requirements. 


Moreover,  this  provision  must  be 
considered  in  conjunction  with  the 
Act's  requirement  of  registration  for 
persons  convicted  of  a  "sexually  violent 
offense,  "  which  does  not  allow  the 
exclusion  of  attempts  if  they  are 
otherwise  encompassed  within  the 
definition  of  a  "sexually  violent 
offense." 

Hence,  state  discretion  to  exclude 
attempted  sexual  offenses  against 
minors  from  registration  requirements 
pursuant  to  clause  (viii)  is  limited  by 
other  provisions  of  the  Act.  The 
simplest  approach  for  states  would  be  to 
include  attempted  sexual  assaults  on 
minors  (as  well  as  completed  offenses) 
uniformly  as  predicates  for  the 
registration  requirement. 

At  the  conclusion  of  the  definition  of 
"criminal  offense  against  a  victim  who 
is  a  minor."  the  Act  states  that  (for 
purposes  of  the  definition)  conduct 
which  is  criminal  only  t)ecause  of  the 
age  of  the  victim  shall  not  be  considered 
a  criminal  offense  if  the  perpetrator  is 
18  years  of  age  or  younger.  However, 
here  again,  states  are  free  to  go  beyond 
the  Act's  baseline  requirements.  The 
exemption  of  certain  offenders  based  on 
age  from  the  Act's  mandatory 
registration  requirements  does  not  bar 
states  from  including  such  offenders  in 
their  registration  systems  if  they  wish. 
Moreover,  the  scope  of  subsection 
(a)(3)(A)'s  exemption  is  also  limited  by 
other  provisions  of  the  Act  that  require 
registration  of  persons  convicted  of 
"sexually  violent  offenses"  (as  defined 
in  (a)(3)(B)),  with  no  provision 
excluding  younger  offenders  where  the 
criminality  of  the  conduct  depends  on 
the  victim's  age. 

Since  the  Act's  registration 
requirements  depend  in  all 
circumstances  on  conviction  of  certain 
types  of  offenses,  states  are  not  required 
to  mandate  registration  for  juveniles 
who  are  adjudicated  delinquent — as 
opposed  to  adults  convicted  of  crimes 
and  juveniles  convicted  as  adults — even 
if  the  conduct  on  which  the  juvenile 
delinquency  adjudication  is  based 
would  constitute  an  offense  giving  rise 
to  a  registration  requirement  if  engaged 
in  by  an  adult.  However,  states  may 
require  registration  for  juvenile 
delinquents,  and  the  conviction  of  a 
juvenile  who  is  prosecuted  as  an  adult 
does  count  as  a  conviction  for  purposes 
of  the  Act's  registration  requirements. 

Definition  of  "Sexually  Violent 
Offense"— Subsection  (a)(3XB) 

The  Act  prescribes  a  10-year 
registration  requirement  for  offenders 
convicted  of  a  "sexually  violent 
offense,  '  as  well  as  for  those  convicted 
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of  a  "criminal  offense  against  a  victim 
who  is  a  minor." 

Subparagraph  (B)  of  paragraph  (3) 
defines  the  tenn  "sexually  violent 
offense"  to  mean  any  criminal  offense 
that  consists  of  aggravated  sexual  abuse 
or  sexual  abuse  (as  described  in  sections 

2241  and  2242  of  title  18,  United  States 
Code,  or  as  described  in  the  state 
criminal  code)  or  an  offense  that  has  as 
its  elements  engaging  in  physical 
contact  with  another  person  with  intent 
to  commit  such  an  offense.  In  light  of 
this  deffnition,  there  are  two  ways  in 
which  a  state  could  satisfy  the 
requirement  of  registration  for  persons 
convicted  of  "sexually  violent  offenses": 

First,  a  state  could  comply  by 
requiring  registration  for  offenders 
convicted  for  criminal  conduct  that 
would  violate  18  U.S.C.  2241  or  2242— 
the  federal  "aggravated  sexual  abuse" 
and  "sexual  abuse"  offenses — if 
prosecuted  federally.  Speciffcally, 
sections  2241  and  2242  generally 
proscribe  non-consensual  "sexual  acts" 
with  anyone,  "sexual  acts"  with  persons 
below  the  age  of  12,  and  attempts  to 
engage  in  such  conduct.  "Sexual  act"  is 
generally  defined  (in  18  U.S.C.  2246(2)) 
to  mean  an  act  involving  any  degree  of 
genital  or  anal  penetration,  oral-genital 
or  oral-anal  contact,  or  direct  genital 
touching  of  a  victim  below  the  age  of  16 
in  certain  circumstances.  (The  second 
part  of  the  definition  in  subparagraph 
(B)  of  paragraph  (3),  relating  to  physical 
contact  with  intent  to  commit 
aggravated  sexual  abuse  or  sexual  abuse, 
does  not  enlarge  the  class  of  covered 
offenses  under  the  federal  law 
definitions  because  sections  2241  and 

2242  explicitly  encompass  attempts  as 
well  as  completed  offenses.) 

Second,  a  state  could  comply  by 
requiring  registration  for  offenders 
convicted  of  the  state  offenses  that 
correspond  to  the  federal  offenses 
described  above — i.e.,  the  most  serious 
sexually  assaultive  crime  or  crimes 
under  state  law,  covering  non- 
consensual sexual  acts  involving 
penetration — together  with  state 
offenses  (if  any)  that  have  as  their 
elements  engaging  in  physical  contact 
with  another  person  with  intent  to 
commit  such  a  crime. 

Definition  of  "Sexually  Violent 
Predator"— Subsection  (a)(3)  (C)-(E) 

Offenders  who  meet  the  definition  of 
"sexually  violent  predator"  are  subject 
to  more  stringent  registration 
requirements  than  other  sex  offenders. 

(1)  Subparagraph  (C)  defines 
"sexually  violent  predator"  to  mean  a 
person  who  has  been  convicted  of  a 
sexually  violent  offense  and  who  suffers 
from  a  mental  abnormedity  or 


personality  disorder  that  makes  the 
person  likely  to  engage  in  predatory 
sexually  violent  offenses. 

(2)  Subparagraph  (D)  essentially 
defines  "mental  abnormality"  to  mean  a 
condition  involving  a  disposition  to 
commit  criminal  sexual  acts  of  such  a 
degree  that  it  makes  the  person  a 
menace  to  others.  There  is  no  definition 
of  "personality  disorder"  in  the  Act; 
hence,  the  definition  of  this  term  is  a 
matter  of  state  discretion.  For  example, 
a  state  may  choose  to  utilize  the 
definition  of  "personality  disorder"  that 
appears  in  the  Diagnostic  and  Statistical 
Manual  of  Mental  Disorders:  DSM-IV. 
American  Psychiatric  Association, 
EHagnostic  and  Statistical  Manual  of 
Mental  Disorders  (4th  ed.  1994). 

(3)  Subparagraph  (E)  defines 
"predatory"  to  mean  an  act  directed  at 
a  stranger  or  at  a  p>erson  with  whom  a 
relationship  has  been  established  or 
promoted  for  the  primary  purpose  of 
victimization.  As  noted  earlier,  the  Act 
provide  that  the  determination  whether 
an  offender  is  a  "sexually  violent 
predator"  is  to  be  made  by  the 
sentencing  court  with  the  assistance  of 
a  board  of  experts.  The  Act  does  not 
require,  or  preclude,  that  all  persons 
convicted  of  a  sexually  violent  offense 
undergo  a  determination  as  to  whether 
they  satisfy  the  definition  of  "sexually 
violent  predator."  It  also  does  not 
specify  under  what  conditions  such  an 
inquiry  must  be  undertaken.  A  state  that 
wishes  to  comply  with  the  Act  must 
adopt  some  approach  to  this  issue,  but 
the  specifics  are  a  matter  of  state 
discretion.  For  example,  a  state  might 
provide  that  the  decision  whether  to 
seek  classification  of  an  offender  as  a 
"sexually  violent  predator"  is  a  matter 
of  judgment  for  prosecutors  or  might 
provide  that  a  determination  of  this 
question  should  be  undertaken 
routinely  when  a  person  is  convicted  of 
a  sexually  violent  offense  and  has  a 
prior  history  of  conmiitting  such  crimes. 

Similarly,  the  Act  affords  states 
discretion  with  regard  to  the  timing  of 
the  determination  whether  an  offender 
is  a  "sexually  violent  predator."  A  stale 
may,  but  need  not,  provide  that  a 
determination  on  this  issue  be  made  at 
the  time  of  sentencing  or  as  a  part  of  the 
original  sentence.  It  could,  for  example, 
be  made  instead  by  the  responsible 
court  when  the  offender  has  served  a 
term  of  imprisonment  and  is  about  to  be 
released  from  custody. 

As  with  other  features  of  the  Jacob 
Wetterling  Act,  the  sexually  violent 
predator  provisions  only  define  baseline 
requirements  for  states  that  wish  to 
maintain  eligibility  for  full  Byrne 
Formula  Grant  funding.  States  are  free 
to  impose  these  more  stringent 


registration  requirements  on  a  broader 
class  of  offenders  and  may  use  state  law 
categories  or  definitions  for  that 
purpose,  without  contravening  the  Jacob 
Wetterling  Act.  Likewise,  while  the  Act 
does  not  require  civil  commitment  of 
sexually  violent  predators  or  other 
offenders  under  any  circumstances, 
states  may,  if  they  so  wish,  require  civil 
commitment  of  persons  determined  to 
be  sexually  violent  predators  under  the 
Act's  standards  and  procedures  in  lieu 
of  the  Act's  heightened  registration 
requirements  for  such  persons. 

If  a  state  chooses  to  subject  all  persons 
convicted  of  a  "sexually  violent 
offense"  to  the  more  stringent 
registration  requirements  and  standards 
provided  by  the  Act  for  "sexually 
violent  predators,"  then  a  particularized 
determination  that  an  offender  is  a 
"sexually  violent  predator"  would  have 
no  practical  effect  and  would  be 
superfluous.  Hence,  if  a  state  elected 
this  approach,  it  would  not  be  necessary 
for  the  state  to  have  "sexually  violent 
predator"  determinations  made  by  the 
sentencing  court  or  to  constitute  boards 
of  experts  to  advise  the  courts 
concerning  such  determinations,  prior 
to  the  commencement  of  registration.  In 
a  state  that  eschewed  particularized 
"firont  end"  determinations  of  "sexually 
violent  predator"  status  in  this  manner, 
however,  it  would  still  be  necessary  to 
condition  termination  of  the  registration 
requirement  on  a  determination  by  the 
sentencing  coiut  (assisted  by  a  board  of 
fexperts)  pursuant  to  section 
170101(b)(6)(B)  of  the  Act  that  the 
person  does  not  suffer  fit)m  a  mental 
abnormality  or  personality  disorder  that 
would  make  the  person  likely  to  engage 
in  a  predatory  sexually  violent  offense. 

Specifications  Concerning  State 
Registration  Systems  Under  the  Act — 
Subsection  (b) 

Paragraphs  (1)  and  (2)  of  subsection 
(b)  set  out  duties  for  prison  officers  and 
courts  in  relation  to  offenders  required 
to  register  who  are  released  from  prison 
or  who  are  placed  on  any  form  of  post- 
conviction supervised  release  ("parole, 
supervised  release,  or  probation").  The 
duties  generally  include  taking 
registration  information,  informing  the 
offender  of  registration  obligations,  and 
transmitting  the  registration  information 
to  the  designated  state  law  enforcement 
agency. 

The  terms  "prison  officer"  and 
"court"  should  be  understood  to 
include  any  officer  having  functions 
relating  to  coirectional  matters,  offender 
supervision,  or  the  execution  of 
sentences.  Hence,  states  have  the  option 
of  assigning  responsibility  for  the  initial 
taking  and  transmission  of  registration 
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information  to  probation  or  parole 
officers,  as  well  as  to  persons  who  are 
prison  or  court  officers  in  a  narrower 
sense. 

The  specific  duties  set  out  in 
subparagraph  (A)  of  paragraph  (1) 
include:  (i)  Informing  the  person  of  the 
duty  to  register  and  obtaining  the 
information  required  for  registration 
(i.e..  address  information),  (ii)  informing 
the  person  that  he  must  give  written 
notice  of  a  new  address  within  10  days 
to  a  designated  state  law  enforcement 
agency  if  he  changes  residence,  (iii) 
informing  the  person  that,  if  he  changes 
residence  to  another  state,  he  must 
inform  the  registration  agency  in  the 
state  he  is  leaving  and  must  also  register 
the  new  address  with  a  designated  state 
law  enforcement  agency  in  the  new  state 
within  10  days  (if  the  new  state  has  a 
registration  requirement),  (iv)  obtaining 
fingerprints  and  a  photograph  if  they 
have  not  already  been  obtained,  and  (v) 
requiring  the  person  to  read  and  sign 
form  stating  that  these  requirements 
have  been  explained. 

Beyond  these  basic  requirements, 
which  apply  to  all  registrants, 
subparagraph  (B)  of  paragraph  (1)  of 
subsection  (b)  requires  that  additional 
ioformation  be  obtained  in  relation  to  a 
person  who  is  required  to  register  as  a 
"sexually  violent  predator."  The 
information  that  is  specifically  required 
under  subparagraph  (B)  is  the  name  of 
the  person,  identifying  factors, 
anticipated  future  residence,  offense 
history,  and  documentation  of  any 
treatment  received  for  the  mental 
abnormalify  or  personalify  disorder  of 
the  person.  The  Act  does  not  require 
that  prison  officers  or  courts  conduct  an 
investigation  to  determine  the  offender's 
treatment  history.  For  purposes  of 
documenting  the  treatment  received, 
prison  officials  and  courts  may  rely  on 
information  that  is  readily  available  to 
them,  either  from  existing  records  or  the 
offender.  In  addition,  prison  officers  and 
courts  may  comply  with  the 
requirement  to  document  an  offender's 
treatment  history  simply  by  noting  that 
the  offender  received  treatment  for  a 
mental  abnormalify  or  personalify 
disorder.  If  states  want  to  require  the 
inclusion  of  more  detailed  information 
about  the  offender's  treatment  history, 
however,  they  are  free  to  do  so. 

States  that  wish  to  comply  with  the 
Act  will  need  to  adopt  statutes  or 
administrative  provisions  to  establish 
the  duties  specified  in  subsection  (b)(1) 
and  ensure  that  they  are  carried  out. 
These  informational  requirements,  like 
other  requiremen's  in  the  Act,  only 
define  minimum  standards,  and  states 
may  require  more  extensive  Loformation 
from  offenders.  For  example,  the  Act 


does  not  require  that  information  be 
obtained  relating  to  registering 
offenders'  employment,  but  states  may 
legitimately  wish  to  know  if  a  convicted 
child  molester  is  seeking  or  has 
obtained  employment  that  involves 
responsibility  for  the  care  of  children. 

As  a  second  example,  although  it  is 
not  required  under  the  Act,  states  are 
strongly  encouraged  to  collect  DNA 
samples,  where  permitted  under 
applicable  legal  standards,  to  be  fyped 
and  stored  in  state  DNA  databases. 
States  also  are  urged  to  participate  in 
the  Federal  Bureau  of  Investigation's 
(FBI's)  Combined  DNA  Index  System 
(CODIS).  CODIS  is  the  FBI's  program  of 
technical  eissistance  to  State  and  local 
crime  laboratories  that  allows  that  to 
store  and  match  DNA  records  frt)m 
convicted  offenders  and  crime  scene 
evidence.  The  FBI  provides  CODIS 
software,  in  addition  to  user  support 
and  training,  free  of  charge,  to  state  and 
local  crime  laboratories  for  performing 
forensic  DNA  analysis.  CODIS  permits 
DNA  examiners  in  crime  laboratories  to 
exchange  forensic  DNA  data  on  an 
intrastate  level  and  will  enable  states  to 
exchange  DNA  records  among 
themselves  through  the  national  CODIS 
system.  Thus,  collection  of  DNA 
samples  and  participation  in  CODIS 
greatiy  enhance  a  state's  capacify  to 
investigate  and  solve  crimes  involving 
biological  evidence,  especially  serial 
and  stranger  rapes. 

Paragraph  (2)  of  subsection  (b)  states, 
in  part,  that  the  officer  or  court  shall 
forward  the  registration  information 
obtained  from  an  offender  who  is  being 
released  to  a  designated  state  law 
enforcement  agency  within  three  days. 
In  some  states,  the  responsible  official 
does  not  wait  until  the  time  of  release 
to  obtain  registration  information  but 
obtains  this  information  some  period  of 
time  (e.g..  30  days  or  60  days)  prior  to 
release.  Under  such  a  procedure,  it  is 
adequate  if  the  registration  information 
is  forwarded  no  later  than  three  days 
after  release. 

The  Act  leaves  states  discretion  in 
designating  an  agency  as  the  responsible 
"state  law  enforcement  agency." 
including  the  means  by  which  such  a 
designation  is  made,  the  timing  of  such 
a  designation,  and  the  agencies  that  may 
be  designated.  States  are  not  required  to 
select  the  state  police  as  the  designated 
agency  and  may  choose  any  agency  with 
functions  relating  to  the  eciorcement  of 
law  or  protection  of  public  safefy.  For 
example,  states  may  designate  as  the 
pertinent  "state  law  enforcement 
agency"  a  correctional  agency,  a  crime 
statistics  bureau  or  criminal  records 
agency,  or  a  department  of  public  safefy. 


States  are  encouraged,  however,  to 
ensiu^  that  the  designated  state  law 
enforcement  agency  is  a  "criminal 
justice  agency"  as  defined  in  28  CFR 
20.3(c).  This  will  permit  the  free 
exchange  of  registration  information 
between  the  state  registry  and  the  FBI's 
records  systems. 

Paragraph  (2)  of  subsection  (b)  also 
provides  that  after  receiving  the 
registration  information  from  the 
responsible  officer  or  court,  the 
designated  state  law  enforcement 
agency  must  immediately  enter  the 
information  into  the  appropriate  state 
law  enforcement  record  system  and 
notify  a  law  enforcement  agency  having 
jurisdiction  where  the  person  expects  to 
reside.  The  Act  leaves  states  discretion 
concerning  the  form  of  notification  to 
the  relevant  local  law  enforcement 
agency.  Permissible  options  include,  for 
example,  written  notice,  electronic  or 
telephonic  transmission  of  registration 
information,  and  provision  of  on-line 
access  to  registration  information.  The 
Act  also  leaves  states  discretion  in 
determining  which  state  record  system 
is  appropriate  for  storing  registration 
information.  States  that  wish  to  achieve 
compliance  with  the  Act,  however,  may 
need  to  modify  state  record  systems  if 
they  are  not  currentiy  set  up  to  receive 
all  the  fypes  of  information  that  the  Act 
requires  from  registrants. 

In  some  states,  the  responsible  prison 
officer  or  court  sends  the  initial 
registration  information  both  to  the 
designated  State  law  enforcement 
agency  and  to  a  local  law  enforcement 
agency  having  jurisdiction  where  the 
registrant  will  reside,  as  opposed  to 
transmitting  the  information  only  to  the 
state  agency.  This  approach  is  allowed, 
and  in  such  states  the  state  agency  need 
not  be  required  to  provide  notice  to  the 
local  law  enforcement  agency  because 
such  notice  would  be  superfluous  in 
relation  to  a  local  law  enjforcement 
agency  that  has  received  the  registration 
information  directiy  from  the  prison 
officer  or  court. 

Likewise,  the  Act  does  not  preclude  a 
state  procedure  under  which  the  prison 
officer  or  court  transmits  the  initial 
registration  information  indirecUy  to  the 
designated  state  law  enforcement 
agency  by  sending  it  in  the  first  instance 
only  to  a  local  law  enforcement  agency 
having  jurisdiction  where  the  registrant 
will  reside,  which  is  then  required  to 
forward  the  information  to  the  state 
agency.  Procedures  of  this  type  will  be 
deemed  in  compliance,  so  long  as  the 
information  is  submitted  or  sent  to  the 
local  law  enforcement  agency  within  the 
applicable  time  frame  (no  later  than 
three  days  after  release),  and  state 
procedures  ensure  that  the  local  agency 
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will  forward  the  information  promptly 
to  the  state  agency.  In  a  state  with  this 
type  of  procedure,  having  the  state 
agency  notify  a  local  law  enforcement 
agency  from  which  it  received  the  initial 
registration  information  would  be 
superfluous  and  is  not  required. 

Paragraph  (2)  of  subsection  (b)  further 
provides  that  the  state  law  enforcement 
agency  shall  immediately  transmit  the 
conviction  data  and  fingerprints  to  the 
FBI.  The  Act  should  not  be  understood 
as  requiring  duplicative  transmission  of 
conviction  data  and  fingerprints  to  the 
FBI  at  the  time  of  initial  registration  if 
the  state  already  has  sent  this 
information  to  the  FBI  (e.g.,  at  the  time 
of  conviction). 

Paragraph  (3)  of  subsection  (b)  relates 
to  verification  of  the  offender's  address. 
In  essence,  annual  verification  of 
address  with  the  designated  state  law 
enforcement  agency  is  required  for  all 
offenders  through  the  return  within  10 
days  of  an  address  verification  form  sent 
by  the  agency  to  the  registrant. 
However,  the  verification  intervals  are 
90  days  (rather  than  a  year)  for 
"sexually  violent  predators." 

As  noted  earlier,  these  are  baseline 
requirements  which  do  not  bar  states 
from  requiring  verification  of  address  at 
shorter  intervals  than  those  specified  in 
the  Act.  Likewise,  states  may,  if  they 
wish,  strengthen  the  requirements  for 
transmission  and  return  of  verification 
forms  beyond  the  minimum  required  by 
the  Act,  such  as  Requiring  registrants  to 
appear  in  person  at  a  law  enforcement 
agency  to  return  verification  forms  that 
have  been  sent  to  their  residences. 

In  some  states,  the  designated  state 
law  enforcement  agency  does  not 
directly  carry  out  address  verification 
but  develops  verification  forms  which 
are  sent  out  and  received  by  local  law 
enforcement  agencies.  This  delegation 
of  responsibility  for  the  verification 
function  is  allowed,  so  long  as  the 
procedure  specified  in  the  Act  for 
periodic  address  verification  through 
transmission  and  return  of  a  verification 
form  is  complied  with,  and  state 
procedures  ensure  that  the  designated 
state  law  enforcement  agency  will 
promptly  be  made  aware  if  the 
verification  process  discloses  that  the 
registrant  is  no  longer  at  the  registered 
address. 

As  indicated  above,  under  paragraph 
(1)(A)  of  subsection  (b)  of  the  Act, 
registrants  are  required  to  submit  or 
send  change  of  address  information 
within  10  days  of  the  change  of 
residence.  Paragraph  (4)  of  subsection 
(b)  requires  the  designated  state  law 
enforcement  agency  to  notify  other 
interested  law  enforcement  agencies  of 
a  change  of  address  by  the  registrant. 


Specifically,  when  a  registrant  changes 
residence  to  a  new  address,  the 
designated  law  enforcement  agency 
must  (i)  notify  a  law  enforcement 
agency  having  jurisdiction  where  the 
registrant  will  reside,  and  (ii)  if  the 
registrant  moves  to  a  new  state,  notify 
the  law  enforcement  agency  with  which 
the  offender  must  register  in  the  new 
state  (if  the  new  state  has  a  registration 
requirement). 

Under  many  state  registration 
programs,  registrants  do  not  send 
change  of  address  information  directly 
to  the  designated  state  law  enforcement 
agency  but  provide  this  information  to 
a  local  law  enforcement  agency  or  other 
intermediary  (such  as  a  probation 
officer),  which  is  then  required  to 
forward  it  to  the  state  agency.  This 
approach  is  allowed  under  the  Act,  so 
long  as  the  registrant  is  required  to 
submit  or  send  change  of  address 
information  to  the  intermediary  within 
the  time  frame  specified  by  the  Act  (no 
later  than  10  days  after  the  change  of 
address),  and  state  procedures  ensure 
that  the  intermediary  will  forward  the 
information  promptly  to  the  designated 
state  law  enforcement  agency.  If  the 
intermediary  that  receives  the  change  of 
address  information  in  the  first  instance 
is  a  local  law  enforcement  agency 
having  jurisdiction  where  the  registrant 
will  reside,  then  the  designated  state 
law  enforcement  agency  does  not  have 
to  notify  that  local  law  enforcement 
agency  of  the  change  of  address  because 
doing  so  would  be  superfluous.  If. 
however,  the  intermediary  is  a  local  law 
enforcement  agency  in  the  place  from 
which  the  registrant  is  moving,  the 
requirement  remains  of  immediately 
notifying  a  law  enforcement  agency 
having  jurisdiction  over  the  new  place 
of  residence.  Either  the  state  agency  or 
the  local  law  enforcement  agency  that 
receives  the  change  of  address 
information  in  the  first  instance  must 
provide  such  notification. 

Paragraph  (5)  requires  a  person 
convicted  of  an  offense  that  requires 
registration  under  the  Act  who  moves  to 
another  state  to  register  within  10  days 
with  a  designated  state  law  enforcement 
agency  in  his  new  state  of  residence  (if 
the  new  state  has  a  registration 
requirement).  This  entails 
responsibilities  for  states  in  relation  to 
out-of-state  offenders  who  move  into  the 
state,  as  well  as  personal  responsibilities 
for  the  registrant.  To  comply  with  the 
Act,  a  state  registration  program  must 
require  registration  by  out-of-state 
offenders  in  the  Act's  offense  categories 
who  move  into  the  state  and  must 
provide  that  such  offenders  are  required 
to  register  within  10  days  of  establishing 
residence  in  the  State. 


Subparagraph  (A)  of  paragraph  (6) 
states  that  the  registration  requirement 
remains  in  effect  for  10  years.  As  noted 
earlier,  states  may  choose  to  establish 
longer  registration  periods,  but 
registration  requirements  of  shorter 
duration  are  not  consistent  with  the  Act. 
Hence,  for  example,  a  state  program  is 
not  in  compliance  with  the  Act  if  it 
allows  registration  obligations  to  be 
waived  or  terminated  before  the  end  of 
the  10  year  period  on  such  grounds  as 
a  finding  of  rehabilitation,  or  a  finding 
that  registration  (or  continued 
registration)  would  not  serve  the 
purposes  of  the  state's  registration 
provisions.  However,  if  the  underlying 
conviction  is  reversed,  vacated,  or  set 
aside,  or  if  the  registrant  is  pardoned, 
registration  (or  continued  registration)  is 
not  required  under  the  Act.  Also,  a  state 
may  toll  registration  requirements 
during  periods  in  which  an  offender  is 
incarcerated  for  another  offense  or 
civilly  committed  because  it  is 
superfluous  to  carry  out  address 
registration  and  verification  procedures 
while  the  registrant  is  confined. 

Subparagraph  (B)  of  paragraph  (6) 
states  that  the  registration  requirement 
for  "sexually  violent  predators"  under 
the  Act  terminates  upon  a  determination 
that  the  offender  no  longer  suffers  from 
a  mental  abnormality  or  personalify 
disorder  that  would  make  him  likely  to 
engage  in  a  predatory  sexually  violent 
offense.  This  provision  does  not  require 
review  of  the  offender's  status  at  any 
particular  interval.  For  example,  a  state 
could  set  a  minimum  period  of  10  years 
before  entertaining  a  request  to  review 
the  status  of  a  "sexually  violent 
predator,"  the  same  period  as  the 
general  minimum  registration  period  for 
sex  offenders  under  the  Act. 

The  termination  provision  in 
subparagraph  (B)  of  paragraph  (6)  only 
affects  the  requirement  that  a  person 
register  as  a  "sexually  violent  predator" 
under  subparagraph  (B)  of  subsection 
(a)(1)  of  the  Jacob  Wetterling  Act.  It  does 
not  limit  states  in  imposing  more 
extensive  registration  requirements 
under  their  own  laws.  Moreover,  even  if 
it  has  been  determined  as  provided  in 
subparagraph  (B)  of  paragraph  (6)  that  a 
person  is  no  longer  a  "sexually  violent 
predator."  this  does  not  relieve  the 
person  of  the  10-year  registration 
requirement  under  other  provisions  of 
the  Jacob  Wetterling  Act  which  applies 
to  any  person  convicted  of  a  "criminal 
offense  against  a  victim  who  is  a  minor" 
or  a  "sexually  violent  offiense." 

Criminal  Penalties  for  Registration 
Violations — Subsection  (c) 

The  Act  provides  that  a  person 
required  to  register  under  a  state 
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program  established  pursuant  to  the  Act 
who  knowingly  fails  to  register  and  keep 
such  registration  current  shall  be  subject 
to  criminal  penalties.  Accordingly, 
states  that  wish  to  comply  with  the  Act 
will  need  to  enact  criminal  provisions 
covering  this  situation  as  part  of.  or  in 
conjunction  with,  the  legislation 
defining  their  registration  systems,  if 
they  have  not  already  done  so. 

The  Act  neither  requires  states  to 
allow  a  defense  for  offenders  who  were 
unaware  of  their  legal  registration 
obligations  nor  precludes  states  from 
doing  so.  As  a  practical  matter,  states 
can  ensure  that  offenders  are  aware  of 
their  obligations  through  consistent 
compliance  with  the  Act's  provisions 
for  advising  offenders  of  registration 
requirements  at  the  time  of  release  and 
obtaining  a  signed  acknowledgment  that 
this  information  has  been  provided.  If 
the  violation  by  a  registrant  consists  of 
failing  to  return  an  address  verification 
form  within  10  days  of  receipt,  the  state 
may  allow  a  defense  if  the  registrant  can 
prove  that  he  did  not  in  fact  change  his 
residence  address,  as  provided  in 
subsection  (b)(3)(A)(iv). 

Release  of  Registration  Information — 
Subsection  (d) 

Subsection  (d)  governs  the  disclosiu^ 
of  information  collected  under  a  state 
registration  program.  This  part  of  the 
Act  has  been  amended  by  the  federal 
Megan's  Law  (Pub.  L.  104-145,  110  Stat. 
1345).  To  comply  with  the  Megan's  Law 
amendment,  a  state  must  establish  a 
conforming  information  release  program 
that  applies  to  offenders  required  to 
register  on  the  basis  of  convictions 
occurring  after  the  establishment  of  the 
program.  States  do  not  have  to  apply 
new  information  release  standards  to 
offenders  whose  convictions  predate  the 
establishment  of  a  conforming  program, 
but  the  Act  does  not  preclude  states 
from  applying  such  standards 
retroactively  to  offenders  convicted 
earlier  if  they  so  wish. 

The  Megan's  Law  amendment  made 
two  important  changes  from  the  prior 
law:  First,  subsection  (d)  originally 
provided  that  information  collected 
under  state  registration  programs  is  to 
be  treated  as  private  data,  subject  to 
limited  exceptions.  The  Megan's  Law 
amendment  has  repealed  the  general 
"private  data"  restriction  and  has 
substituted  an  affirmative  statement  (in 
subsection(d)(l)  that  information 
collected  under  a  state  registration 
program  may  be  disclosed  for  any 
purpose  permitted  under  the  law  of  the 
state.  Hence,  under  the  current  law, 
there  is  no  requirement  that  registration 
information  be  treated  as  private  or 


confidential  to  any  greater  extent  than 
the  state  may  wish. 

Second,  paragraph(2)  of  subsection(d), 
as  amended,  provides  that  the 
designated  state  law  enforcement 
agency,  and  any  local  law  enforcement 
agency  authorized  by  the  state  agency. 
shall  release  relevant  information  that  is 
necessary  to  protect  the  public 
concerning  a  specific  person  required  to 
register  under  the  Act.  In  contrast,  the 
prior  law  only  provided  that 
information  may  be  released  for  this 
purpose. 

The  principal  objective  of  this  change 
is  to  ensure  that  registration  programs 
will  include  means  for  members  of  the 
public  to  obtain  information  concerning 
registered  offenders  that  is  necessary  for 
the  protection  of  themselves  or  their 
families.  In  light  of  this  change,  a  state 
cannot  comply  with  the  Act  by  releasing 
registration  information  only  to  law 
enforcement  agencies,  to  other 
governmental  or  non-governmental 
agencies  or  organizations,  to  prospective 
employers,  or  to  the  victims  of 
registrants'  offenses.  States  also  cannot 
comply  by  having  purely  permissive  or 
discretionary  authority  for  officials  to 
release  registration  information. 
Information  must  be  released  to 
members  of  the  public  as  necessary  to 
protect  the  public  from  registered 
offenders.  This  mandatory  disclosure 
requirement  applies  both  in  relation  to 
offenders  required  to  register  because  of 
conviction  for  "a  criminal  offense 
against  a  victim  who  is  a  minor"  and 
those  required  to  register  because  of 
conviction  for  a  'sexually  violent 
offense." 

States  do,  however,  retain  discretion 
to  make  judgments  concerning  the 
circumstances  in  which,  and  the  extent 
to  which,  the  disclosure  of  registration 
information  to  the  public  is  necessary 
for  public  safety  purposes  and  to  specify 
standards  and  procedures  for  making 
these  determinations.  Several  different 
approaches  to  this  issue  appear  in 
existing  state  laws. 

One  type  of  approach,  which  is 
consistent  with  the  requirements  of  the 
Jacob  Wetterling  Act  as  amended, 
involves  particularized  risk  assessments 
of  registered  offenders,  with  differing 
degrees  of  information  release  based  on 
the  degree  of  risk.  For  example,  some 
states  classify  registered  offenders  in 
this  manner  into  risk  levels,  with  (1) 
registration  information  limited  to  law 
enforcement  uses  for  offenders  in  the 
"low  risk"  level,  (2)  notice  to 
organizations  with  a  particular  safefy 
interest  (such  as  schools  and  other  child 
care  entities)  for  "medium  risk" 
offenders,  and  (3)  notice  to  neighbors  for 
"high  risk"  offenders. 


States  are  also  free  under  the  Act  to 
make  judgments  concerning  the  degree 
of  danger  posed  by  different  types  of 
offenders  and  to  provide  information 
disclosure  for  all  offenders  (or  only 
offenders)  with  certain  characteristics  or 
in  certain  offense  categories.  For 
example,  states  may  decide  to  focus 
particularly  on  child  molesters,  in  light 
of  the  vulnerability  of  the  potential 
victim  class,  and  on  recidivists,  in  light 
of  the  threat  posed  by  offenders  who 
persistently  commit  sexual  offenses. 

Another  approach  consistent  with  the 
Act  is  to  make  information  accessible  to 
members  of  the  public  on  request.  This 
mny  Se  done,  for  example,  by  making 
ri  ji     ation  lists  open  for  inspection  by 
the  public,  by  establishing  call-in 
numbers  which  members  of  the  public 
can  contact  to  obtain  information  on  the 
registration  status  of  identified 
individuals,  or  by  providing  such 
information  in  response  to  written 
requests.  As  with  proactive  notification 
systems,  states  that  have  information- 
on-request  systems  may  make 
judgments  about  which  registered 
offenders  or  classes  of  registered 
offenders  should  be  covered  and  what 
information  will  be  disclosed 
concerning  theses  offenders. 

States  are  encouraged  to  involve 
victims  and  victim  advocates  in  the 
development  of  their  information 
release  programs  and  in  the  process  for 
particularized  risk  assessments  of 
registrants  if  the  state  program  involves 
such  assessments. 

Paragraph(2)  of  subsection(d)  does  not 
deprive  states  of  the  authority  to 
exercise  centralized  control  over  the 
release  of  information,  or  if  the  state 
prefers,  to  have  local  agencies  make 
determinations  concerning  public  safety 
needs  and  information  release. 

A  proviso  at  the  end  of  paragraph  (2) 
states  that  the  identity  of  the  victim  of 
an  offense  that  requires  registration 
imder  the  Act  shall  not  be  released.  This 
proviso  safeguards  victim  privacy  by 
prohibiting  disclosure  of  victim  identity 
to  the  general  public  in  the  context  of 
information  release  programs  for 
registered  offenders.  It  does  not  t>ar  the 
dissemination  of  victim  identity 
information  for  law  enforcement  or 
other  governmental  purposes  (as 
opposed  to  disclosure  to  the  public)  and 
does  not  require  that  a  state  limit 
maintenance  of  or  access  to  victim 
identity  information  in  public  records 
(such  as  police  and  court  records)  which 
exist  independently  of  the  registration 
system.  Because  the  purpose  of  the 
proviso  is  to  protect  the  privacy  of 
victims,  its  restriction  may  be  waived  at 
the  victim's  option. 
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So  long  as  the  victim  is  not  identified, 
the  proviso  in  paragraph  (2)  does  not  bar 
including  information  concerning  the 
characteristics  of  the  victim  and  the 
nature  and  circumstances  of  the  offense 
in  information  release  programs  for 
registered  offenders.  For  example,  states 
are  not  barred  by  the  proviso  from 
releasing  such  information  as  victim  age 
and  gender,  a  description  of  the 
offender's  conduct,  and  the  geographic 
area  where  the  offense  occurred. 

Immunity  for  Good  Faith  Conduct — 
Subsection  (e) 

Subsection  (e)  states  that  law 
enforcement  agencies,  employees  of  law 
enforcement  agencies,  and  state  officials 
shall  be  immune  from  liability  for  good 
faith  conduct  under  the  Act. 

Compliance — Subsection  (f) 

States  have  three  years  from  the  date 
of  enactment  (i.e.,  September  13,  1994) 
to  come  into  compliance  with  the  Act, 
unless  the  Attorney  General  grants  an 
additional  two  years  where  a  state  is 
making  good  faith  efforts  at 
implementation.  States  that  fail  to  come 
into  compliance  within  the  specified 
time  period  will  be  subject  to  a 
mandatory  10%  reduction  of  Byrne 
Formula  Grant  funding,  and  any  funds 
that  are  not  allocated  to  noncomplying 
states  will  be  reallocated  to  states  that 
are  in  compliance. 

To  maintain  eligibility  for  full  Byrne 
Grant  formula  funding  after  September 
13,  1997,  states  must  submit  to  the 
Bureau  of  Justice  Assistance  by  July  13, 
1997,  their  existing  or  proposed 
registration  and  notification  systems  for 
sex  offenders.  These  submissions  will 
be  reviewed  to  determine  the  status  of 
state  compliance  with  the  Act.  In 
addition,  any  state  that  has  not  been 
able  to  establish  a  registration  and 
notification  system  in  compliance  with 
the  Act  must  submit  to  the  Bureau  of 
Justice  Assistance  by  July  13,  1997,  a 
written  explanation  of  why  compliance 
has  not  been  achieved  and  a  description 
of  the  state's  good  faith  efforts  that  may 
justify  an  extension  of  time  (of  not 
greater  than  two  years)  for  achieving 
compliance.  States  also  will  be  required 
to  submit  information  in  subsequent 
program  years  concerning  any  changes 
in  sex  offender  registration  systems  that 
may  affect  compliance  with  the  Act. 

Dated:  July  14, 1997. 
Janet  Reno, 
Attorney  General. 
|FR  Doc.  97-19047  Filed  7-18-97;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 


Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Resource 
Conservation  and  Recovery  Act 
("RCRA") 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Hawaiian  Western 
Steel,  et  al.  Civil  Action  No.  92-00587 
ACK  (D.Hawaii),  was  lodged  on  June  30. 
1997  with  the  United  States  District 
Court  for  the  District  of  Hawaii.  This 
Consent  Decree  resolves  penalty  and 
corrective  action  claims  brought  by  the 
United  States  against  Cominco,  Inc., 
pursuant  to  Section  3008  of  the 
Resource  Conservation  and  Recovery 
Act,  42  U.S.C.  6928.  Among  other 
things,  the  settling  defendant  disposed 
of  hazardous  waste  at  two  sites  within 
the  Campbell  Industrial  Park,  Ewa 
Beach,  Hawaii  ("the  Site")  located  on 
the  island  of  Oahu,  Hawaii.  The  Consent 
Decree  provides  that  Cominco  will  pay 
S425,000  to  the  United  States  Treasury 
for  penalties  related  to  the  violations 
alleged  in  the  Complaint,  and  will 
complete  corrective  action  at  one  site 
should  the  prior  settling  parties  fail  to 
complete  the  work. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natiu^  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v. 
Hawaiian  Western  Steel,  et  al.,  DOJ  #90- 
7-1-659A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Room  6100,  PJKK 
Federal  Building,  300  Ala  Moana 
Boulevard,  Honolulu,  Hawaii  96850;  the 
Region  IX  office  of  the  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105;  and  at 
the  Consent  Decree  Library,  1120  G 
Street,  NW.,  4th  Floor,  Washington,  DC 
20005,  (202)  624-0892.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  in  person  or  by  mail  from  the 
Consent  Decree  Library,  1120  G  Street, 
NW.,  4th  Floor,  Washington,  DC  20005. 
In  requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  for 
the  reproduction  costs.  If  you  want  a 
copy  of  the  Consent  Decree,  then  the 
amount  of  the  check  should  be  $5.50  (22 
pages  at  25  cents  per  page).  The  check 


should  be  made  payable  to  the  Consent 

Decree  Library. 

Joel  M.  Gross, 

Chief.  Environmental  Enforcement  Section, 

Environmental  and  Natural  Resources 

Division. 

[PR  Doc.  97-19037  Filed  7-18-97;  8:45  am) 

BILUNG  COOe  U10-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of  1980 

In  accordance  with  Departmental 
policy,  28  CFR  50.7.  and  42  U.S.C. 
9622(d)(2).  notice  is  hereby  given  that 
on  June  12, 1997,  a  Consent  Decree  was 
lodged  in  United  States  v.  Gordon 
Stafford,  et  al,  Civil  Action  No. 
1:90CV102  with  the  United  States 
District  Court  for  the  Northern  District 
of  West  Virginia. 

The  Complaint  in  this  case  was  filed 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"), 
42  U.S.C.  9607,  with  respect  to  Harrison 
County  PCB  Superfund  Site  located  in 
Harrison  County,  West  Virginia  against 
Gary  Lee  Powell  and  Marion 
Engineering  Company.  Pursuant  to  the 
terms  of  the  Consent  Decree,  which 
resolves  claims  under  the  above- 
mentioned  statute,  the  settling 
defendants  will  pay  the  United  States 
$300,000  for  costs  which  the  United 
States  incurred  in  the  cleanup  of  the 
Site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
days  from  the  date  of  publication  of  this 
notice.  Comments  should  be  addressed 
to  the  Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice. 
Washington.  D.C.  20530.  and  should 
refer  to  United  States  v.  Gordon 
Stafford,  et  al,  DOJ  Ref.  No.  90-11-3- 
356A. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  Northern  District  of 
West  Virginia.  Federal  Coiuthouse, 
Elkins.  West  Virginia.  Copies  of  the 
Consent  Decree  may  also  be  examined 
and  obtained  by  mail  at  the  Consent 
Decree  Library.  1120  G  Street.  N.W..  4th 
Floor.  Washington.  D.C.  20005  (202- 
624-0892)  and  the  offices  of  the 
Environmental  Protection  Agency. 
Region  III.  841  Chestnut  Building. 
Philadelphia.  PA  19107.  When 
requesting  a  copy  by  mail,  please 
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enclose  a  check  in  the  amount  of  $4.00 

(twenty-five  cents  per  page  reproduction 

costs)  payable  to  the  "Consent  Decree 

Library." 

Bruce  S.  Gelber, 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  97-19036  Filed  7-18-97;  8:45  am) 

BILUNG  COOE  4410-16-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohlt>ned  Transaction  Exemption  97-34; 
Applications  Nos.  D-10245  and  D-10246] 

Amendment  to  Prohibited  Transaction 
Exemptions  (PTEs)  90-30  Involving 
Bear,  Steams  &  Co.  Inc.,  90-32 
Involving  Prudential  Securities 
Incorporated,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 
Administration.  Department  of  Labor. 

ACTION:  Grant  of  an  amendment  to  the 
Underwriter  Exemptions.' 

SUMMARY:  This  document  contains  a 
final  exemption  issued  by  the 


'  The  term  Underwriter  Exemptions  refers  to  the 
following  individual  Prohibited  Transaction 
Exemptions  (PTEs):  PTE  89-«8,  54  FR  42582 
(October  1 7.  1989);  PTE  89-89.  54  FR  42569 
(October  17.  1989);  PTE  89-90.  54  FR  42597 
(October  17.  1989);  PTE  90-22.  55  FR  20542  (May 
17,  1990);  PTE  90-23.  55  FR  20545  (May  17,  1990): 
PTE  90-24,  55  FR  20548  (May  17.  1990);  PTE  90- 

28.  55  FR  21456  (May  24.  1990);  PTE  90-29,  55  FR 
21459  (May  24,  1990);  PTE  90-30,  55  FR  21461 
(May  24. 1990);  PTE  90-31,  55  FR  23144  (June  6, 
1990);  PTE  90-32.  55  FR  23147  (June  6.  1990);  PTE 
90-33,  55  FR  23151  (June  6,  1990);  PTE  90-36.  55 
FR  25903  (June  25,  1990);  PTE  9(>-39,  55  FR  27713 
(JuJy  5,  1990);  PTE  90-59,  55  FR  36724  (September 
6.  1990);  PTE  90-83,  55  FR  50250  (December  5, 
1990);  PTE  90-84.  55  FR  50252  (December  5,  1990); 
PTE  90-88.  55  FR  52899  (December  24,  1990);  PTE 
91-14,  55  FR  48178  (February  22,  1991);  PTE  91- 
22,  56  FR  03277  (April  18,  1991);  PTE  91-23.  56 
FR  15936  (April  18,  1991);  PTE  91-30,  56  FR  22452 
(May  15,  1991);  PTE  91-62,  56  FR  51406  (October 
11. 1991);  PTE  93-31.  58  FR  28620  (May  5,  1993); 
PTE  93-32,  58  FR  28623  (May  14.  1993);  PTE  94- 

29.  59  FR  14675  (March  29.  1994);  PTE  94-64,  59 
FR  42312  (August  17,  1994);  PTE  94-70,  59  FR 
50014  (September  30.  1994);  PTE  94-73,  59  FR 
51213  (October  7.  1994);  PTE  94-84,  59  FR  65400 
(December  19,  1994);  PTE  95-26,  60  FR  17586 
(April  6.  1995);  PTE  95-59,  60  FR  35938  (Julv  12, 
1995);  PTE  95-89.  60  FR  49011  (September  21. 
1995);  PTE  96-11,  61  FR  3490  (January  31.  1996); 
PTE  96-22,  61  FR  14828  (April  3,  1996);  PTE  96- 
84.  61  FR  58234  (November  13.  1996);  PTE  96-92. 
61  FR  66334  (December  17,  1996):  PTE  96-94,  61 
FR  68787  (December  30,  1996);  PTE  97-05,  62  FR 
1926  (January  14.  1997):  and  PTE  97-28,  62  FR 
28515  (May  23,  1997). 

In  addition,  the  Department  notes  that  it  is  also 
granting  individual  exemptive  relief  for  Ironwood 
Capital  Partners  Ltd..  Final  Authorization  Number 
(FAN)  97-02E  (November  25,  1996)  and  Deutsche 
Bank  AG.  New  York  Branch  and  Deutsche  Morgan 
Grenfell/C.J.  Lawrence  Inc.,  FAN  97-03E  (December 


Department  of  Labor  (the  Department) 
which  amends  the  Underwriter 
Exemptions.  The  Underwriter 
Exemptions  are  individual  exemptions 
that  provide  relief  for  the  origination 
and  operation  of  certain  asset  pool 
investment  trusts  and  the  acquisition, 
holding  and  disposition  of  certain  asset 
backed  pass-through  certificates 
representing  undivided  interests  in 
those  investment  trusts.  The 
amendment:  (1)  Modifies  the  definition 
of  "Trust"  to  include  a  pre-funding 
account  (the  Pre-Funding  Account)  and 
a  capitalized  interest  account  (the 
Capitalized  Interest  Account)  as  part  of 
the  corpus  of  the  Trust;  (2)  provides 
retroactive  relief  for  transactions 
involving  asset  pool  investment  trusts 
containing  pre-funding  accounts  which 
have  occurred  on  or  after  January  1 . 
1992;  (3)  includes  in  the  definition  of 
"Certificate"  a  debt  instrument  that 
represents  an  interest  in  a  Financial 
Asset  Securitization  Investment  Trust 
(FASIT);  and  (4)  makes  certain  changes 
to  the  Underwriter  Exemptions  that 
reflect  the  Department's  current 
interpretation  of  the  Underwriter 
Exemptions. 

EFFECTIVE  DATE:  This  amendment  to  the 
Underwriter  Exemptions  is  effective  for 
transactions  occurring  on  or  after 
January  1.  1992,  except  as  otherwise 
provided  in  subsection  n.A.(7)  and 
section  HI.AA.  of  the  exemption. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wendy  McColough  of  the  Department, 
telephone  (202)  219-8971.  (This  is  not 
a  toll-free  number.) 

SUPPLEMENTARY  INFORMATION:  On  May 
23,  1997.  notice  was  published  in  the 
Federal  Register  (62  FR  28502)  of  the 
pendency  before  the  Department  of  a 
proposed  exemption  to  amend  PTEs  90- 
30.  55  FR  21461  (May  24.  1990)  and  90- 
32.  55  FR  23147  (June  6.  1990).  two  of 
the  Underwriter  Exemptions.  The 
Underwriter  Exemptions  are  a  group  of 
individual  exemptions  that  provide 
substantially  identical  relief  for  the 
operation  of  certain  asset  pool 
investment  trusts  and  the  acquisition 
and  holding  by  plans  of  certain  asset- 
backed  pass-through  certificates 
representing  interests  in  those  trusts. 
These  exemptions  provide  relief  from 
certain  of  the  restrictions  of  sections 
406(a).  406(b)  and  407(a)  of  the  Act  and 
from  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code,  by  reason 
of  certain  provisions  of  section 
4975(c)(1)  of  the  Code. 


The  amendment  to  PTEs  90-30  and 
90-32  was  requested  by  application 
dated  March  25,  1996,  and  as  restated  in 
a  later  submission  dated  February  26, 
1997,  on  behalf  of  Bear,  Steams  &  Co. 
Inc.^  and  Prudential  Securities  Inc.'  (the 
Applicants).  In  preparing  the 
application,  the  Applicants  received 
input  from  members  of  the  PSA  The 
Bond  Market  Trade  Association 
(formerly  the  Public  Securities 
Association)  (PSA). 

The  Department  proposed  the 
amendment  to  these  individual 
exemptions  pursuant  to  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570.  Subpart  B  (55  FR  32836.  32847, 
August  10.  1990).*  In  addition,  the 
Department  proposed  to  provide  the 
same  relief  on  its  own  motion  pursuant 
to  the  authority  described  above  for 
many  of  the  other  Underwriter 
Exemptions  which  have  substantially 
similar  terms  and  conditions.'  The 
Department  also  proposed  to  provide 
the  same  relief  to  Ironwodff"Capital 
Partners  Ltd.  (D-10424)  and  Deutsche 
Bank  AG,  New  York  Branch  and 
Deutsche  Morgan  Grenfell/C.J.  Lawrence 
Inc.  (D-10433).  which  received  the 
approval  of  the  Department  to  engage  in 
transactions  substantially  similar  to  the 
transactions  described  in  the 
Underwriter  Exemptions  pursuant  to 
PTE  96-62. 

The  notice  set  forth  a  summary  of 
facts  and  representations  contained  in 
the  application  for  exemption  and 
referred  interested  persons  to  the 
applicadon  for  a  complete  statement  of 
the  facts  and  representations.  The 
application  has  been  available  for  public 
inspection  at  the  Department  in 
Washington.  D.C. 

The  notice  also  invited  interested 
persons  to  submit  comments  on  the 


9, 1996),  which  received  the  approval  of  the 
Department  to  engage  in  transactions  substantially 
similar  to  the  transactions  described  in  the 
Underwriter  Exemptions  pursuant  to  PTE  96-62. 


'■  PTE  90-30,  55  FR  21461  (May  24.  1990)   Bear. 
Steams  &  Co.  Inc  (Bear.  Stearns)  is  an  international 
investment  banking  firm  which  engages  m 
securities  transactions  as  both  a  principal  and  agent 
and  which  provides  a  broad  range  of  underwriting, 
research  and  financial  services  to  its  clients. 

'PTE  90-32.  55  FR  23147  (June  6.  1990).  PTE  90- 
32  was  granted  to  Prudential -Bache  Securities,  Inc. 
which  subsequently  changed  its  corporate  name  to 
Prudential  Securities  Incorporated  (Prudential). 
Prudential  is  a  full  service  securities  broker-dealer 
and  investment  banking  firm. 

'Section  102  of  Reorganiiation  Plan  No.  4  of  1978 
(43  FR  47713,  October  17,  1978,  5  U.S.C.  App.  1 
11995])  generally  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue  exemptions  under 
section  4975(c)(2)  of  the  Code  to  the  Secretary  of 
Labor.  In  the  discussion  of  the  exemption, 
references  to  section  406  and  408  of  the  Act  should 
be  read  to  refer  as  well  to  the  corresponding 
provisions  of  section  4975  of  the  Code. 

'In  this  regard,  the  entities  who  received  the 
other  Underwriter  Exemptions  were  contacted 
concerning  their  participation  in  this  amendment 
process. 
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requested  exemption  to  the  Department. 
In  addition,  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  pubhc  hearing  be 
held.  The  Department  received  one 
written  comment  submitted  by  PSA. 
The  comment  indicated  complete 
support  for  the  proposed  amendment  to 
the  Underwriter  Exemptions.  No 
requests  for  a  hearing  were  received  by 
the  Department  in  regard  to  the 
proposed  amendment. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following; 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  ofcection  404  of  the  Act, 
which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  In  accordance  with  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847.  August  10.  1990)  and  based  upon 
the  entire  record,  the  Department  finds 
that  the  exemption  is  administratively 
feasible,  in  the  interests  of  the  plans  and 
their  peurticipants  and  beneficiaries  and 
protective  of  the  rights  of  the 
participants  and  beneficiaries; 

(3)  This  exemption  is  supplemental 
to,  and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  each  application  are  true 
and  complete  and  accurately  describe 
all  material  terms  of  the  transactions 
which  arc  the  subjects  of  the  exemption. 


Exemption 

Under  section  408(a)  of  ERISA  and 
section  4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  2570.  subpart  B  (55  FR 
32836,  August  10, 1990),  the 
Department  amends  the  following 
individual  Prohibited  Transaction 
Exemptions  (PTEs):  PTE  89-88.  54  FR 
42582  (October  17. 1989);  PTE  89-89,  54 
FR  42569  (October  17,  1989);  PTE  89- 
90,  54  FR  42597  (October  17,  1989);  PTE 
90-22,  55  FR  20542  (May  17. 1990);  PTE 
90-23.  55  FR  20545  (May  17.  1990);  PTE 
90-24,  55  FR  20548  (May  17,  1990);  PTE 
90-28,  55  FR  21456  (May  24,  1990);  PTE 
90-29,  55  FR  21459  (May  24,  1990);  PTE 
90-30.  55  FR  21461  (May  24.  1990);  PTE 
90-31.  55  FR  23144  Qune  6.  1990);  PTE 
90-32.  55  FR  23147  Qune  6,  1990);  PTE 
90-33,  55  FR  23151  (June  6,  1990);  PTE 
90-36.  55  FR  25903  (June  25.  1990);  PTE 
90-39,  55  FR  27713  (July  5, 1990);  PTE 
90-59.  55  FR  36724  (September  6, 
1990);  PTE  90-83.  55  FR  50250 
(December  5. 1990);  PTE  90-84,  55  FR 
50252  (December  5,  1990);  PTE  90-88. 
55  FR  52899  (December  24, 1990);  PTE 
91-14,  55  FR  48178  (February  22,  1991); 
PTE  91-22,  56  FR  03277  (April  18, 
1991);  PTE  91-23,  56  FR  15936  (April     ^ 
18,  1991);  PTE  91-30,  56  FR  22452  (May 
15, 1991);  PTE  91-€2,  56  FR  51406 
(October  11,  1991):  PTE  93-31,  58  FR 
28620  (May  5.  1993);  PTE  93-32,  58  FR 
28623  (May  14, 1993);  PTE  94-29.  59  FR 
14675  (March  29,  1994);  PTE  94-64,  59 
FR  42312  (August  17,  1994);  PTE  94-70. 
59  FR  50014  (September  30,  1994);  PTE 
94-73.  59  FR  51213  (October  7, 1994); 
PTE  94-84,  59  FR  65400  (December  19, 
1994);  PTE  95-26.  60  FR  17586  (April 
6.  1995);  PTE  95-59,  60  FR  35938  (July 
12.  1995);  PTE  95-89,  60  FR  49011 
(September  21. 1995);  PTE  96-11.  61  FR 
3490  [January  31.  1996);  PTE  96-22.  61 
FR  14828  (April  3,  1996);  PTE  96-84.  61 
FR  58234  (November  13.  1996);  PTE  96- 
92.  61  FR  66334  (December  17,  1996); 
PTE  96-94.  61  FR  68787  (December  30, 
1996);  PTE  97-05,  62  FR  1926  (January 
14,1997);  and  PTE  97-28.  62  FR  28515 
(May  23,  1997)  (collectively,  the 
Underwriter  Exemptions). 

In  addition,  the  Department  is  also 
granting  individual  exemptions  to 
Ironwood  Capital  Partners  Ltd.,  Final 
Authorization  Number  (FAN)  97-02E 
(November  25,  1996)  and  Deutsche  Bank 
AG,  New  York  Branch  and  Deutsche 
Morgan  Grenfell/C.J.  Lawrence  Inc.. 
FAN  97-03E  (December  9,  1996),  which 
received  the  approval  of  the  Department 
to  engage  in  transactions  substantially 
similar  to  the  transactions  described  in 
the  Underwriter  Exemptions  pursuant  to 
PTE96-62. 


/.  Transactions 

A.  Effective  January  1,  1992,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act  and  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code  by 
reason  of  section  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply  to  the 
following  transactions  involving  trusts 
and  certificates  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  an 
employee  benefit  plan  when  the 
sponsor,  servicer,  trustee  or  insurer  of  a 
trust,  the  underwriter  of  the  certificates 
representing  an  interest  in  the  tnist.  or 
an  obligor  is  a  party  in  interest  with 
respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates:  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I. A.  (1)  or  (2). 

Notwithstanding  the  foregoing, 
section  I.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E).  406(a)(2)  and  407 
of  the  Act  for  the  acquisition  or  holding 
of  a  certificate  on  behalf  of  an  Excluded 
Plan  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan.* 

B.  Effective  January  1.  1992.  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  certificates  between 
the  sponsor  or  underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  certificates  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 
receivables  contained  in  the  trust,  or  (b) 
an  affiliate  of  a  person  described  in  (a); 
if: 

(i)  The  plan  is  not  an  Excluded  Plan; 

(ii)  solely  in  the  case  of  an  acquisition 
of  certificates  in  connection  with  the 
inidal  issuance  of  the  certificates,  at 
least  50  percent  of  each  class  of 
certificates  in  which  plans  have 


invested  is  acquired  by  persons 
independent  of  the  members  of  the 
Restricted  Group  and  at  least  50  percent 
of  the  aggregate  interest  in  the  trust  is 
acquired  by  persons  independent  of  the 
Restricted  Group; 

(iii)  a  plan's  investment  in  each  class 
of  certificates  does  not  exceed  25 
percent  of  all  of  the  certificates  of  that 
class  outstanding  at  the  time  of  the 
acquisition:  and 

(iv)  immediately  after  the  acquisition 
of  the  certificates,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  are  invested  in 
certificates  representing  an  interest  in  a 
trust  containing  assets  sold  serviced  by 
the  same  entity.^  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  a  tnist  if  it  is  merely  a 
subservicer  of  that  trust; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  certificates  by  a  plan  in 
the  secondary  market  for  such 
certificates,  provided  that  the  conditions 
set  forth  in  paragraphs  B.(l)  (i),  (iii)  and 
(iv)  are  met;  and 

(3)  The  continued  holding  of 
certificates  acquired  by  a  plan  pursuant 
to  subsection  I.B.  (1)  or  (2). 

C.  Effective  January  1,  1992,  the 
restrictions  of  sections  406(a),  406Cb) 
and  407(a)  of  the  Act,  and  the  taxes 
imposed  by  section  4975  (a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  a  trust, 
provided: 

(1)  such  transactions  are  carried  out  in 
accordance  with  the  terms  of  a  binding 
pooling  and  servicing  arrangement;  and 

(2)  the  pooling  and  servicing 
agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
purchase  certificates  issued  by  the 
tnist.* 


'Section  I.A.  provides  no  relief  from  sections 
406(a)(1)(E).  406(a)(2)  and  407  of  the  Act  for  any 
person  rendering  investment  advice  to  an  Excluded 
Plan  within  the  meaning  of  section  3(21)(A)(ii)  of 
the  Act.  and  regulation  29  CFR  2510.3-21(c). 


''  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most  recent  preceding  valuation 
date  of  the  fund. 

'  In  the  case  of  a  private  placement 
memorandum,  such  memorandum  must  contain 
substantially  the  same  information  that  would  be 
disclosed  in  a  prospectus  if  the  offering  of  the 
certificates  were  made  in  a  registered  public 
offering  under  the  Securities  Act  of  1933.  In  the 
Department's  view,  the  private  placement 
memorandum  must  contain  sufficient  information 
to  permit  plan  fiduciaries  to  make  informed 
investment  decisions.  For  purposes  of  this 


Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  a  servicer  of  the  trust  from  a 
person  other  than  the  trustee  or  sponsor, 
unless  such  fee  constitutes  a  "qualified 
administrative  fee"  as  defined  in  section 

in.s. 

D.  Effective  January  1,  1992,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975  (a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code,  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  with  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)  (F).  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)  (F). 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  owmership  of 
certificates. 

II.  General  Conditions 

A.  The  relief  provided  under  Part  I  is 
available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  certificates  by  a 
plan  is  on  terms  (including  the 
certificate  price)  that  are  at  least  as 
favorable  to  the  plan  as  they  would  be 
in  an  arm's-length  transaction  with  an 
unrelated  party: 

(2)  The  rights  and  interests  evidenced 
by  the  certificates  are  not  subordinated 
to  the  rights  and  interests  evidenced  by 
other  certificates  of  the  same  tnist; 

(3)  The  certificates  acquired  by  the 
plan  have  received  a  rating  from  a  rating 
agency  (as  defined  in  section  ID.VV)  at 
the  time  of  such  acquisition  that  is  in 
one  of  the  three  highest  generic  rating 
categories; 

(4)  The  trustee  is  not  an  affiliate  of 
any  other  member  of  the  Restricted 
Group.  However,  the  tnistee  shall  not  be 
considered  to  be  an  affiliate  of  a  servicer 
solely  because  the  tnistee  has  succeeded 
to  the  rights  and  responsibilities  of  the 
servicer  pursuant  to  the  terms  of  a 
pooling  and  servicing  agreement 
providing  for  such  succession  upon  the 
occurrence  of  one  or  more  events  of 
default  by  the  servicer; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  underwriters  in 


Amendment,  references  to  "prospectus"  include 
any  related  prt>spectus  supplement  thereto, 
pursuant  to  which  certificates  are  offered  to 
investors. 


cotmection  with  the  distribution  or 
placement  of  certificates  represents  not 
more  than  reasonable  compensation  for 
underwriting  or  placing  the  certificates; 
the  sum  of  all  payments  made  to  and 
retained  by  the  sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  trust  represents  not  more 
than  the  fair  market  value  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  servicer  represents  not  more  than 
reasonable  compensation  for  the 
servicer's  services  under  the  pooling 
and  servicing  agreement  and 
reimbursement  of  the  servicer's 
reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
certificates  is  an  "accredited  investor" 
as  defined  in  Rule  501(a)(1)  of 
Regulation  D  of  the  Securities  and 
Exchange  Commission  under  the 
Securities  Act  of  1933;  and 

(7)  In  the  event  that  the  obligations 
used  to  fund  a  trust  have  not  all  been 
transferred  to  the  trust  on  the  closing 
date,  additional  obligations  as  specified 
in  subsection  nLB.(l)  may  be  transferred 
to  the  trust  during  the  pre-funding 
period  (as  defined  in  Section  in.BB.)  in 
exchange  for  amounts  credited  to  the 
pre-funding  account  (as  defined  In 
Section  III.Z.),  provided  that: 

(a)  The  pre-funding  limit  (as  defined 
in  Section  III.AA.),  is  not  exceeded; 

(b)  All  such  additional  obligations 
meet  the  same  terms  and  conditions  for 
eligibility  as  those  of  the  original 
obligations  used  to  create  the  trust 
corpus  (as  described  in  the  prospectus 
or  private  placement  memorandum  and/ 
or  pooling  and  servicing  agreement  for 
such  certificates),  which  terms  and 
conditions  have  been  approved  by  a 
rating  agency.  Notwithstanding  the 
foregoing,  the  terms  and  conditions  for 
determining  the  eligibility  of  an 
obligation  may  be  changed  if  such 
changes  receive  prior  approval  either  by 
a  majority  vote  of  the  outstanding 
certificateholders  or  by  a  rating  agency; 

(c)  The  transfer  of  such  additional 
obligations  to  the  trust  during  the  pre- 
funding  period  does  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  fi-om  a  rating  agency  upon 
termination  of  the  pre-fimding  period 
than  the  rating  that  was  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  the  trust; 

(d)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations  in 
the  trust  at  the  end  of  the  pre-funding 
period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 
rate  for  the  obligations  which  were 
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transferred  to  the  trust  on  the  closing 
date; 

(e)  Effective  for  transactions  occurring 
on  or  after  May  23,  1997.  in  order  to 
ensure  that  the  characteristics  of  the 
receivables  actually  acquired  during  the 
pre-funding  period  are  substantially 
similar  to  those  which  were  acquired  as 
of  the  closing  date,  the  characteristics  of 
the  additional  obligations  will  either  be 
monitored  by  a  credit  support  provider 
or  other  insurance  provider  which  is 
independent  of  the  sponsor  or  an 
independent  accountant  retained  by  the 
sponsor  will  provide  the  sponsor  with  a 
letter  (with  copies  provided  to  the  rating 
agency,  the  underwriter  and  the 
trustees)  stating  whether  or  not  the 
characteristics  of  the  additional 
obligations  conform  to  the 
characteristics  of  such  obligations 
described  in  the  prospectus,  private 
placement  memorandum  and/or  pooling 
and  servicing  agreement.  In  preparing 
such  letter,  the  independent  accountant 
will  use  the  same  type  of  procedures  as 
were  applicable  to  the  obligations  which 
were  transferred  as  of  the  closing  date; 

(fl  The  pre-funding  period  shall  be 
described  in  the  prospectus  or  private 
placement  memorandum  provided  to 
investing  plans;  and 

(g)  The  trustee  of  the  trust  (or  any 
agent  with  which  the  trustee  contracts 
to  provide  trust  services)  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  familiar  with  its  duties, 
responsibilities,  and  liabilities  as  a 
fiduciary  under  the  Act.  The  trustee,  as 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  favor  of  certificateholders  of  such 
trust,  including  employee  benefit  plans 
subject  to  the  Act. 

B.  Neither  any  underwriter,  sponsor, 
trustee,  servicer,  insurer,  nor  any 
obligor,  unless  it  or  any  of  its  affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
certificates,  shall  be  denied  the  relief 
provided  under  Part  I.  if  the  provision 
of  subsection  II.  A. (6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  certificates, 
provided  that  (1)  Such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memonindum;  and  (2)  in  the 
case  of  a  private  placement  of 
certificates,  the  trustee  obtains  a 
representation  from  each  initial 
purchaser  which  is  a  plan  that  it  is  in 
compliance  with  such  condition,  and 
obtains  a  covenant  from  each  initial 
purchaser  to  the  effect  that,  so  long  as 
such  initial  purchaser  (or  any  transferee 
of  such  initial  purchaser's  certificates)  is 
required  to  obtain  from  its  transferee  a 


representation  regarding  compliance 
with  the  Securides  Act  of  1933,  any 
such  transferees  will  be  required  to 
maJce  a  vmtten  representation  regarding 
compliance  with  the  condition  set  forth 
in  subsection  n.A.(6)  above. 

///.  Definitions 

For  purposes  of  this  exemption: 

A.  Certificate  means: 

(1)  A  certificate — 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
respect  to  the  assets  of  such  trust;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in 
either  a  Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  or  a  Financial  Asset 
Securitization  Investment  Trust  (FASIT) 
within  the  meaning  of  section  860D{a) 
or  Section  860L,  respectively,  of  the 
Internal  Revenue  Code  of  1986,  as 
amended:  and 

(b)  That  is  issued  by  and  is  an 
obligation  of  a  trust;  with  respect  to 
certificates  defined  in  (1)  and  (2)  above 
for  which  the  Underwriter  is  either  (i) 
the  sole  underwriter  or  the  manager  or 
co-manager  of  the  underwriting 
syndicate,  or  (ii)  a  selling  or  placement 
agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  Trust  means  an  investment  pool, 
the  corpus  of  which  is  held  in  trust  and 
consists  solely  of: 

(1)  (a)  Secured  consumer  receivables 
that  be€ir  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to, 
home  equity  loans  and  obligations 
seciu^d  by  shares  issued  by  a 
cooperative  housing  association);  and/or 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to,  qualified  equipment  notes 
secured  by  leases,  as  defined  in  section 
III.T.);  and/or 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and  commercial 
real  property  (including  obligations 
secured  by  leasehold  interests  on 
residential  or  commercial  real  property); 
and/or 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  qualified  motor  vehicle 


leases  (as  defined  in  section  III.U.);  and/ 


or 


(e)  Guaranteed  governmental 
mortgage  pool  certificates,  as  defined  in 
29  CFR  2510.3-10l(i)(2);  and/or 

(f)  Fractional  undivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  subsection  B.(l);' 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
III.B.(l); 

(3)  (a)  Undistributed  cash  or 
temporary  investments  made  therewith 
maturing  no  later  than  the  next  date  on 
which  distributions  are  to  made  to 
certificateholders;  and/or 

(b)  Cash  or  investments  made 
therewith  which  are  credited  to  an 
account  to  provide  payments  to 
certificateholders  pursuant  to  any  yield 
supplement  agreement  or  similar  yield 
maintenance  arrangement  to 
supplement  the  interest  rates  otherwise 
payable  on  obligations  described  in 
subsection  III.B.(l)  held  in  the  trust, 
provided  that  such  arrangements  do  not 
involve  swap  agreements  or  other 
notional  principal  contracts;  and/or '° 

(c)  Cash  transferred  to  the  trust  on  the 
closing  date  and  permitted  investments 
made  therewith  which: 

(i)  are  credited  to  a  pre-funding 
account  established  to  purchase 
additional  obligations  with  respect  to 
which  the  conditions  set  forth  in  clauses 
(a)-(g)  of  subsection  II.A.(7)  are  met 
and/or 

(ii)  are  credited  to  arcapitalized 
iaterest  account  (as  defined  in  Section 
in.X.);  and 

(iii)  are  held  in  the  trust  for  a  period 
ending  no  later  than  the  first 
distribution  date  to  certificateholders 
occurring  after  the  end  of  the  pre- 
funding  period. 

For  purposes  of  this  clause  (c)  of 
subsection  III.B.(3),  the  term  "permitted 
investments"  means  investments  which 


'It  is  the  Department  s  view  ihat  the  definition  of 
"Trust"  contained  in  subsection  III.B  includes  a 
two-tier  trust  structure  under  which  certificates 
issued  by  the  first  trust,  which  contains  a  pool  of 
receivables  described  above,  are  transferred  to  a 
second  trust  which  issues  certificates  that  are  sold 
to  plans.  However,  the  Department  is  of  the  further 
view  that,  since  the  exemption  provides  relief  for 
the  direct  or  indirect  acquisition  or  disposition  of 
certificates  that  are  not  subordinated,  no  relief 
would  be  available  if  the  certificates  held  by  the 
second  trust  were  subordinated  to  the  rights  and 
interests  evidenced  by  other  certificates  issued  by 
the  first  trust. 

'"The  Department  notes  that  the  definition  of 
"Trust"  contained  in  Section  III.B.  includes  cash  or 
investments  credited  to  an  account  to  provide 
payments  to  certificateholders  pursuant  to  a  yield 
supplement  agreement  or  similar  yield  maintenance 
arrangement  to  supplement  the  interest  rates 
otherwise  payable  on  obligations  described  in 
section  B.(l)  held  in  the  trust,  provided  that  such 
arrangements  do  not  involve  swap  agreements  or 
other  notional  principal  contracts. 
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are  either:  (i)  direct  obligations  of,  or 
obhgations  fully  guaranteed  as  to  timely 
payment  of  principal  and  interest  by, 
the  United  States  or  any  agency  or 
instrumentality  thereof,  provided  that 
such  obligations  are  backed  by  the  full 
faith  and  credit  of  the  United  States  or 
(ii)  have  been  rated  (or  the  obligor  has 
been  rated)  in  one  of  the  three  highest 
generic  rating  categories  by  a  rating 
agency;  are  described  in  the  pooling  and 
servicing  agreement;  and  are  permitted 
by  the  rating  agency. 

(4)  Rights  of  the  trustee  under  the 
pooling  and  servicing  agreement,  and 
rights  imder  any  insurance  policies, 
third-party  guarantees,  contracts  of 
suretyship,  yield  supplement 
agreements  described  in  clause  (b)  of 
subsection  III.B. (3)  and  other  credit 
support  arrangements  with  respect  to 
any  obhgations  described  in  subsection 
ffl.'B.(l). 

Notwithstanding  the  foregoing,  the 
term  "trust"  does  not  include  any 
investment  pool  unless:  (i)  the 
obhgations  contained  in  the  investment 
pool  consist  only  of  assets  of  the  type 
described  in  clauses  (a)-{f)  of  subsection 
III.B.(l)  which  have  been  included  in 
other  investment  pools,  (ii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  rated  in  one 
of  the  three  highest  generic  rating 
categories  by  a  rating  agency  for  at  least 
one  year  prior  to  the  plan's  acquisition 
of  certificates  pursuant  to  this 
exemption,  and  (iii)  certificates 
evidencing  interests  in  such  other 
investment  pools  have  been  piirchased 
by  investors  other  than  plans  for  at  least 
one  year  prior  to  the  plan's  acquisition 
of  certificates  pursuant  to  this 
exemption. 

C.  L/nderwriter  means: 

(1)  An  entity  defined  as  an 
Underwriter  in  subsection  III.C.(l)  of 
each  of  the  Underwriter  Exemptions 
that  are  being  amended  by  this 
exemption.  In  addition,  the  term 
Underwriter  includes  Ironwood  Capital 
Partners  Ltd.  and  Deutsche  Bank  AG, 
New  York  Branch  and  Deutsche  Morgan 
Grenfell/C.J.  Lawrence  Inc.(which 
received  the  approval  of  the  Department 
to  engage  in  transactions  substantially 
similar  to  the  transactions  described  in 
the  Underwriter  Exemptions  pursuant  to 
PTE  96-62); 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  such  entity;  or 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  a 
person  described  in  subsections  III.C.(l) 
or  (2)  above  is  a  manager  or  co-manager 
with  respect  to  the  certificates. 


D.  Sponsor  means  the  entity  that 
organizes  a  trust  by  depositing 
obhgations  therein  in  exchange  for 
certificates. 

E.  Master  Servicer  means  the  entity 
that  is  a  party  to  the  pooling  and 
servicing  agreement  relating  to  trust 
assets  and  is  fully  responsible  for 
servicing,  directly  or  through 
subservicers,  the  assets  of  the  trust. 

F.  Subservicer  means  an  entity  which, 
imder  the  supervision  of  and  on  behalf 
of  the  master  servicer,  services  loans 
contained  in  the  trust,  but  is  not  a  party 
to  the  pooling  and  servicing  agreement. 

G.  Servicer  means  any  entity  which 
services  loans  contained  in  the  trust, 
including  the  master  servicer  and  any 
subservicer. 

H.  Trustee  means  the  trustee  of  the 
trust,  and  in  the  case  of  certificates 
which  are  denominated  as  debt 
instruments,  also  means  the  trustee  of 
the  indenture  trust. 

I.  Insurer  means  the  insurer  or 
guarantor  of,  or  provider  of  other  credit 
support  for,  a  trust.  Notwithstanding  the 
foregoing,  a  person  is  not  an  insurer 
solely  because  it  holds  securities 
representing  an  interest  in  a  trust  which 
are  of  a  class  subordinated  to  certificates 
representing  an  interest  in  the  same 
trust. 

J.  Obligor  means  any  person,  other 
than  the  insurer,  that  is  obligated  to 
make  payments  with  respect  to  any 
obligation  or  receivable  included  in  the 
trust.  Where  a  trust  contains  qualified 
motor  vehicle  leases  or  qualified 
equipment  notes  secured  by  leases, 
"obligor"  shall  also  include  any  owner 
of  property  subject  to  any  lease  included 
in  the  trust,  or  subject  to  any  lease 
seciuing  an  obligation  included  in  the 
trust. 

K.  Excluded  Plan  means  any  plan 
with  respect  to  which  any  member  of 
the  Restricted  Group  is  a  "plan  sponsor" 
within  the  meaning  of  section  3(16)(B) 
of  the  Act. 

L.  Restricted  Group  with  respect  to  a 
class  of  certificates  means: 

(1)  each  underwriter; 

(2)  each  insiu^r; 

(3)  the  sp>onsor; 

(4)  the  trustee; 

(5)  each  servicer; 

(6)  any  obUgor  with  respect  to 
obligations  or  receivables  included  in 
the  trust  constituting  more  than  5 
percent  of  the  aggregate  imamortized 
principal  balance  of  the  assets  in  the 
trust,  determined  on  the  date  of  the 
initial  issuance  of  certificates  by  the 
trust;  or 

(7)  any  affiliate  of  a  person  described 
in  (l)-(6)  above. 

M.  Affiliate  of  another  person 
includes: 


(1)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  reladve  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

N.  Control  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

O.  A  person  wrill  be  "independent"  of 
another  person  only  if: 

(1)  such  person  is  not  an  affiUate  of 
that  other  person:  and 

(2)  the  other  person,  or  an  affihate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  any  assets  of  such  person. 

P.  Sale  includes  the  entrance  into  a 
forward  dehvery  commitment  (as 
defined  in  section  III.Q.  below). 
provided: 

(1)  The  terms  of  the  forward  delivery 
commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's  length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandiun  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  forward  dehvery 
conunitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  appUcable 
to  sales  are  met. 

Q.  Forward  delivery  commitment 
means  a  contract  for  the  purchase  or 
sale  of  one  or  more  certificates  to  be 
deUvered  at  an  agreed  future  settlement 
date.  The  term  includes  both  mandatory 
contracts  (which  contemplate  obhgatory 
delivery  and  acceptance  of  the 
certificates)  and  optional  contracts 
(which  give  one  party  the  right  but  not 
the  obligation  to  deliver  certificates  to, 
or  demand  deUver>'  of  certificates  from, 
the  other  partv). 

R.  Reasonable  compensation  has  the 
same  meaning  as  that  term  is  defined  in 
29  CFR  2550.408C-2. 

S.  Qualified  Administrative  Fee 
means  a  fee  which  meets  the  following 
criteria: 

(1)  the  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  obhgor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations: 

(2)  the  servicer  may  not  charge  the  fee 
absent  the  act  or  failure  to  act  referred 
to  in  (1); 
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(3)  the  ability  to  charge  the  fee.  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
pooUng  and  servicing  agreement;  and 

(4)  the  aunount  paid  to  investors  in  the 
trust  will  not  be  reduced  by  the  amount 
of  any  such  fee  waived  by  the  servicer. 

T.  Qualified  Equipment  Note  Secured 
By  A  Lease  means  an  equipment  note: 

(1)  which  is  secured  by  equipment 
which  is  leased; 

(2)  which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  with  respect  to  which  the  trust's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
trust  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

U.  Qualified  Motor  Vehicle  Lease 
means  a  lease  of  a  motor  vehicle  where: 

(1)  the  trust  owns  or  holds  a  security 
interest  in  the  lease; 

(2)  the  trust  owns  or  holds  a  security 
interest  in  the  leased  motor  vehicle;  and 

(3)  the  trust's  interest  in  the  leased 
motor  vehicle  is  at  least  as  protective  of 
the  trust's  rights  as  the  trust  would 
receive  under  a  motor  vehicle 
installment  loan  contract. 

V.  Pooling  and  Servicing  Agreement 
means  the  agreement  or  agreements 
among  a  sponsor,  a  servicer  and  the 
trustee  establishing  a  trust.  In  the  case 
of  certificates  which  are  denominated  as 
debt  instruments,  "Pooling  and 
Servicing  Agreement"  also  includes  the 
indentxu«  entered  into  by  the  trustee  of 
the  trust  issuing  such  certificates  and 
the  indenture  trustee. 

W.  Rating  Agency  means  Standard  4 
Poor's  Structured  Rating  Group, 
Moody's  Investors  Service,  Inc..  Duff  & 
Phelps  Credit  Rating  Co.  or  Fitch 
Investors  Service,  L.P. 

X.  Capitalized  Interest  Account  means 
a  trust  account:  (i)  which  is  established 
to  compensate  certificateholders  for 
shortfalls,  if  any,  between  investment 
earnings  on  the  pre-funding  accoimt  and 
the  pass-through  rate  payable  under  the 
certificates;  and  (ii)  which  meets  the 
requirements  of  clause  (c)  of  subsection 
III.B.(3). 

Y.  Closing  Date  means  the  date  the 
trust  is  formed,  the  certificates  are  first 
issued  and  the  trust's  assets  (other  than 
those  additional  obligations  which  are 
to  be  funded  from  the  pre-funding 
account  pursuant  to  subsection  II.A.(7)) 
are  transferred  to  the  trust. 

Z.  Pre-Funding  Account —  means  a 
trust  account:  (i)  Which  is  established  to 
purchase  additional  obligations,  which 
obligations  meet  the  conditions  set  forth 
in  clauses  (a)-(g)  of  subsection  II.A.(7); 


and  (ii)  which  meets  the  requirements  of 
clause  (c)  of  subsection  III.B.(3). 

AA.  Pre-Funding  Limit  means  a 
percentage  or  ratio  of  the  amount 
allocated  to  the  pre-funding  account,  as 
compared  to  the  total  principal  amount 
of  the  certificates  being  offered  which  is 
less  than  or  equal  to:  (i)  40  percent, 
effective  for  transactions  occurring  on  or 
after  January  1, 1992,  but  prior  to  May 
23.  1997;  and  (ii)  25  percent,  for 
transactions  occurring  on  or  after  May 
23.  1997. 

BB.  Pre-Funding  Period  means  the 
period  commencing  on  the  closing  date 
and  ending  no  later  than  the  earliest  to 
occur  of:  (i)  the  date  the  amount  on 
deposit  in  the  pre-funding  account  is 
less  than  the  minimimi  dollar  amount 
specified  in  the  pooling  and  servicing 
agreement;  (ii)  the  date  on  which  an 
event  of  default  ocairs  under  the 
pooling  and  servicing  agreement;  or  (iii) 
the  date  which  is  the  later  of  three 
months  or  90  days  after  the  closing  date. 

A^.  Modifications 

For  the  Underwriter  Exemptions 
provided  to  Residential  Funding 
Corporation.  Residential  Fimding 
Mortgage  Securities.  Inc..  et.  al.  and  GE 
Capital  Mortgage  Services.  Inc.  and 
GECC  Capital  Markets  (the  Applicants) 
(PTEs  94-29  and  94-73.  respectively); 

A.  Section  UI.A.  of  this  amendment  is 
modified  to  read  as  follows: 

A.  Certificate  means: 

(1)  A  certificate — 

(a)  That  represents  a  beneficial 
ownership  interest  in  the  assets  of  a 
trust;  and 

(b)  That  entitles  the  holder  to  pass- 
through  payments  of  principal,  interest, 
and/or  other  payments  made  with 
resi>ect  to  the  assets  of  such  trust;  or 

(c)  With  respect  to  which  (i)  one  of 
the  Applicants  or  any  of  its  affiliates  is 
the  sponsor,  and  an  entity  which  has 
received  from  the  Department  an 
individual  prohibited  transaction 
exemption  relating  to  certificates  which 
is  similar  to  this  exemption  is  the  sole 
imderwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate 
or  a  selling  or  placement  agent;  or  (ii) 
one  of  the  Applicants  or  any  of  its 
affiliates  is  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate  or  a  selling  or 
placement  agent;  or 

(2)  A  certificate  denominated  as  a 
debt  instrument — 

(a)  That  represents  an  interest  in 
either  a  Real  Estate  Mortgage  Investment 
Conduit  (REMIC)  or  a  Financial  Asset 
Securitization  Investment  Trust  (FASIT) 
within  the  meaning  of  section  860D(a) 
or  section  860L,  respectively,  of  the 


Internal  Revenue  Code  of  1986,  as 
amended:  and 

(b)  That  is  issued  by  and  is  an 
obhgation  of  a  trust  with  respect  to 
which  (i)  one  of  the  Applicants  or  any 
of  its  affiliates  is  the  sponsor,  and  an 
entity  which  has  received  from  the 
Department  an  individual  prohibited 
transaction  exemption  relating  to 
certificates  which  is  similar  to  this 
exemption  is  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate  or  a  selling  or 
placement  agent  or  (ii)  one  of  the 
Applicants  or  any  of  its  affiliates  is  the 
sole  underwriter  or  the  manager  or  co- 
manager  of  the  underwriting  syndicate, 
or  a  selling  or  placement  agent. 

For  purposes  of  this  exemption, 
references  to  "certificates  representing 
an  interest  in  a  trust"  include 
certificates  denominated  as  debt  which 
are  issued  by  a  trust. 

B.  Section  III.C.  of  this  amendment  is 
modified  to  read  as  follows: 

C.  Underwriter  means: 

(1)  An  entity  defined  as  an 
Underwriter  in  subsection  III.C.(l)  of 
each  of  the  Underwriter  Exemptions 
that  are  being  amended  by  this 
exemption.  In  addition,  the  term 
Underwriter  includes  Ironwood  Capital 
Partners  Ltd.  and  Deutsche  Bank  AG, 
New  York  Branch  and  Deutsche  Morgan 
Grenfell/C.J.  Lawrence  Inc.  (which 
received  the  approval  of  the  Department 
to  engage  in  transactions  substantially 
similar  to  the  transactions  described  in 
the  Underwriter  Exemptions  piu^uant  to 
PTE  96-62); 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  such  entity; 

(3)  Any  member  of  an  underwriting 
syndicate  or  selling  group  of  which  a 
person  described  in  subsections  III.C.  (1) 
or  (2)  above  is  a  manager  or  co-manager 
with  respect  to  the  certificates;  or 

(4)  an  entity  which  has  received  from 
the  Department  an  individual 
prohibited  transaction  exemption 
relating  to  certificates  which  is  similar 
to  this  exemption. 

EFFECTIVE  DATE:  This  exemption  is 
effective  for  transactions  occurring  on  or 
after  January  1. 1992  except  as 
otherwise  provided  in  subsection 
n.A.(7)  and  section  III.AA. 

Signed  at  Washington.  D.C.,  this  16  day  of 
July.  1997. 
Ivan  L.  Strasiield, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  97-19131  Filed  7-18-97;  8:45  am] 
BU.LMO  CODE  4510-4»-^ 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10310,  et  al.] 

Proposed  Exenfiptions;  Bricidayers  and 
Allied  Crafts  Local  No.  74  of  DuPage 
County 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restriction  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  request  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
request  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
number  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
A  request  for  a  hearing  must  also  state 
the  issues  to  be  addressed  and  include 
a  general  description  of  the  evidence  to 
be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  cmd 
request  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration, 
Office  of  Exemption  Determinations, 
Room  N-5649,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Washington,  D.C.  20210.  Attention: 
Application  No.  stated  in  each  Notice  of 
Proposed  Exemption.  The  applications 
for  exemption  and  the  comments 
received  will  be  available  for  public 
inspection  in  the  Public  Documents 
Room  of  Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-5507,  200  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 


the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  Part  2570,  Subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978  (43  FR  47713.  October  17.  1978) 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  requested  to  the  Secretary  of 
Labor.  Therefore,  these  notices  of 
proposed  exemption  are  issued  solely 
by  the  Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
simimarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Pension  Fund  of  the  Bricklayers  and 
Allied  Crafts,  Local  No.  74  of  DuPage 
County,  Illinois,  a/k/a  Masons'  and 
Plasterers',  Local  No.  74  of  Dupage 
County,  niinois  (the  Pension  Plan)  and 
Bricklayers  and  Allied  Craftsmen  Local 
No.  74  Apprenticesliip,  Education  and 
Training  'Trust  Fund  (the 
Apprenticeship  Plan;  Together,  the 
Plans)  Located  in  Westmont.  Illinois 

[Application  No.  D-10310  and  L-10311J 
Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  in  accordance  with  the  procedures 
set  forth  in  29  CFR  Part  2570,  Subpart 
B  (55  FR  32836,  32847,  August  10, 
1990).  If  the  exemption  is  granted,  the 
restrictions  of  section  406(b)(2)  of  the 
Act  shall  not  apply  to  the  proposed  sale 
of  certain  real  property  (the  Property)  by 
the  Apprenticeship  Plan  to  the  Pension 
Plan,  provided  the  following  conditions 
are  satisfied:  (1)  The  sale  is  a  one-time 
transaction  for  cash;  (2)  no  commissions 
or  other  expenses  are  paid  by  the  Plans 
in  connection  with  the  sale;  (3)  the 
purchase  price  for  the  Property 
represents  its  fair  market  value  as 
determined  by  a  qualified,  independent 
appraiser;  and  (4)  the  Pension  Plan's 
independent  fiduciary  and  the 


Apprenticeship  Plan's  trustees  have 
reviewed  the  proposed  transaction  and 
have  determined  that  the  transaction  is 
appropriate  for  each  of  the  Plans  and  in 
the  best  interest  of  the  Plans' 
participants  and  beneficiaries. 

Summary  of  Facts  and  Representations 

1.  The  Apprenticeship  Plan  is  a 
welfare  plan  providing  apprenticeship 
training  services.  It  was  formed  as  a 
result  of  a  trust  agreement  entered  by 
the  Southern  DuPage  County 
Contractors  Association  and  the 
Bricklayers  and  Allied  Crafts,  Local  No. 
74  of  DuPage  County,  Illinois,  a/k/a 
Masons'  and  Plasterers'  Local  Union  No. 
74  of  DuPage  County,  Illinois  (the 
Union).  The  Pension  Plan  was  also 
formed  as  a  result  of  a  trust  agreement 
between  these  same  two  entities  and  is 

a  qualified  pension  plan.  The 
Apprenticeship  Plan  has  approximately 
300  participants  and  assets  of 
approximately  $115,282.  The  Pension 
Plan  has  approximately  400  participants 
and  had  assets  with  a  fair  market  value 
of  approximately  $14,459,758  as  of 
December  1,  1995.  The  Plans  have  three 
common  management  trustees  and  one 
common  Union  trustee. 

2.  The  Plans  each  currently  own 
adjoining  condominiums  located  at 
6422  South  Cass  Avenue  and  6424 
South  Cass  Avenue  in  Westmont, 
Illinois.  The  condominium  at  6422 
South  Cass  Avenue  has  been  owned  by 
the  Pension  Plan,  while  the 
condominium  at  6424  South  Cass 
Avenue  (i.e.,  the  Property)  has  been 
owned  by  the  Apprenticeship  Plan. 
Pursuant  to  cost-sharing  arrangements, 
the  Pension  Plan  currently  acts  as  a 
lessor  in  the  condominium  it  owns  at 
6422  South  Cass  Avenue  to  the  Union 
and  to  the  Bricklayers  and  Allied 
Craftsmen  Local  Union  No.  74  of 
DuPage  County,  Illinois  Welfare  Plan 
(the  Welfare  Plan).  The  Apprenticeship 
Plan  acts  as  a  lessor  in  the  Property  to 
the  Union,  the  Welfare  Plan  and  the 
Pension  Plan.  The  rental  rates  charged 
by  the  Plans  are  based  upon  a  survey  of 
area  rental  property.  These  amounts  are 
contained  in  five  year  leases  which  are 
subject  to  cancellation  upon  reasonably 
short  notice  and  which  permit  annual 
increases  based  upon  increased  costs  of 
the  owner  of  the  real  estate.  The 
relevant  offices  are  occupied  by  no 
entities  other  than  the  Union  and  its 
Pension,  Apprenticeship  and  Welfare 
Plans.  The  applicants  represent  that  the 
leases  are  exempt  from  the  prohibited 
transaction  restrictions  under  Prohibited 
Transaction  Exemptions  (PTEs)  76-1  (41 
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FR  12740,  March  26.  1976)  and  77-10 
(42  FR  33918,  luly  1,  1977).' 

3.  Under  die  exemption  proposed 
herein,  the  Apprenticeship  Plan  will 
sell  the  Property  to  the  Pension  Plan. 
The  purchase  price  for  the  Property  is 
to  be  $96,000.  This  price  was 
established  by  an  independent  appraisal 
of  the  Property  performed  by  an 
independent  appraiser,  Mr.  Matthew  R. 
Bulthuis.  of  Oak  Brook,  Illinois  as  of 
April  30,  1996.  Mr.  Bulthuis  has 
updated  the  appraisal  as  of  April  30, 
1997,  and  determined  that  the  Property 
still  had  a  fair  market  value  of  596,000 
as  of  that  date.  The  applicants  have 
requested  relief  from  section  406fb)(2)  of 
the  Act  because  all  of  the  management 
trustees  for  both  the  Pension  Plan  and 
the  Apprenticeship  Plan  are  identical, 
and  one  of  the  Union  trustees  is 
common  to  both  Plans. 

4.  Following  the  purchase  of  the 
Property  by  the  Pension  Plan,  it  is 
anticipated  that  the  usage  of  the 
Property  will  remain  essentially 
unchanged.  The  Union  and  the  Welfare 
Plan  will  continue  to  act  as  lessees  of 
space  in  the  Property  under  current 
leases,  with  the  identity  of  the  lessor 
changed  from  the  Apprenticeship  Plan 
to  the  Pension  Plan.  The  Pension  Plan 
will  no  longer  lease  space  since  it  will 
own  the  Property. 

5.  The  Plans'  motivation  for  entering 
into  the  proposed  transaction  stems 
bom  the  changing  needs  of  the  Plans 
and  the  Union.  In  previous  years,  the 
Property  was  utilized  as  an 
apprenticeship  training  school  by  the 
Apprenticeship  Plan.  These  services  are 
now  provided  at  other  locations.  The 
Apprenticeship  Plan  thus  has  little  need 
for  controlling  real  estate  at  this 
location.  In  contrast,  the  Pension  Plan 
and  the  Union  both  have  increasing 
needs  for  office  space.  In  order  to  free 
the  Apprenticeship  Plan  to  concentrate 
on  the  performance  of  services  for  its 
participants,  to  simplify  accounting 
procedures  with  respect  to  office 
sharing  arrangements,  and  to  reflect  the 
actual  current  patterns  of  use  of  the 
Property,  the  Plans'  have  determined  it 
to  be  in  their  best  interests  to  have  the 
Apprenticeship  Plan  sell  the  Property  to 
the  Pension  Plan.  While  the  Plans 
believe  that  they  could  continue  to 
share  space  pursuant  to  PTEs  76-1  and 
77-10. 2  the  Plans  believe  it  is  in  their 
best  interests  to  centralize  ownership  in 
the  Pension  Plan.  In  so  doing,  the 
number  of  leases  can  be  reduced,  the 
Apprenticeship  Plan  can  be  freed  from 


'  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the  leases  have 
been  exempt  under  PTEs  76-1  and  77-10. 

•See  footnote  1.  above. 


its  role  as  landlord,  and  the  number  of 
transactions  involving  transfers  of  rent 
from  the  Plans  or  the  Union  to  a 
landlord  Plan  minimized. 

6.  Union  Labor  Life  Insurance 
Company,  through  its  Director  of  Real 
Estate  Investments,  Mr.  David  S. 
Glasner,  has  acted  as  an  independent 
fiduciary  for  the  Pension  Plan  with 
respect  to  the  proposed  transaction.  Mr. 
Glasner  has  reviewed  the  proposed 
transaction  and  determined  that  it  is 
appropriate  for  the  Pension  Plan  and  in 
the  Pension  Plan's  best  interests.  While 
there  are  numerous  alternative  locations 
which  the  Pension  Plan  could  acquire  or 
lease  for  the  purpose  of  conducting  its 
business.  Mr.  Glasner  states  that  the 
Property  is  clearly  the  most  suitable. 
The  Property  is  adjacent  to  a 
condominium  unit  owned  by  the 
Pension  Plan  which  it  utilizes  for 
administrative  purposes.  The  Pension 
Plan  is  in  need  of  additional  working 
space,  and  acquisition  of  the  Property 
will  save  the  Pension  Plan  significant 
relocation  costs  and  eliminate  potential 
business  disruptions.  In  view  of  these 
factors,  as  well  as  having  reviewed  the 
appraisal  prepared  by  Mr.  Bulthuis  and 
considered  that  the  Property  will 
represent  a  small  percentage  of  the 
assets  of  the  Pension  Plan 
(approximately  0.66  percent),  it  is  Mr. 
Glasner's  opinion  that  the  proposed 
acquisition  is  appropriate  for  the 
Pension  Plan  and  in  the  best  interests  of 
its  participants  and  beneficiaries. 

7.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  The  sale 

is  a  one-time  transaction  for  cash,  and 
no  commissions  or  other  expenses  will 
be  paid  in  connection  with  the 
transaction;  (b)  the  Property  represents 
less  than  1%  of  the  assets  of  the  Pension 
Plan;  (c)  the  purchase  price  for  the 
Property  was  determined  by  an 
appraisal  performed  by  Mr.  Bulthuis.  a 
qualified  independent  appraiser;  and  (d) 
the  trustees  of  the  Apprenticeship  Plan 
and  Mr.  Glasner  of  Union  Labor  Life 
Insurance  Company,  the  independent 
fiduciary  for  the  Pension  Plan,  have 
determined  that  the  proposed 
transaction  is  appropriate  for  their 
respective  Plans  and  in  the  best  interest 
of  the  Plans'  participants  and 
beneficiaries. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  21»-8881.  (This  is  not 
a  toll-free  number.) 


H.  Weiss  &  Company,  Incorporated 
Defined  Benefit  Pension  Plan  (The  Plan) 
Located  in  New  York,  New  York 
[Application  No.  D-10402] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975  (c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  Subpart  B  (55 
FR  32847,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  a 
certain  condominium  unit  (the 
Property)  located  in  New  York,  New 
York,  to  Hanna  Weiss,  a  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  following  conditions  are  satisfied: 

(A)  All  terms  of  the  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  sale  is  a  one-time  transaction 
for  cash; 

(C)  The  Plan  pays  no  commissions  nor 
other  expenses  relating  to  the  sale: 

(D)  The  purchase  price  is  the  greater 
of:  (1)  The  fair  market  value  of  the 
Property  as  determined  by  a  qualified, 
independent  appraiser,  or  (2)  the 
original  acquisition  price;  -^ 

(E)  Before  the  transaction  is 
consummated,  the  Plan  has  received 
rental  payments  of  no  less  than  the 
Property's  fair  market  rental  value  for 
each  month  of  the  Plan's  ownership  of 
the  Property  during  which  it  was 
occupied  by  Hanna  Weiss,  a  party  in 
interest  widi  respect  to  the  Plan;  and 

(F)  Within  60  days  of  the  publication 
in  the  Federal  Register  of  a  notice 
granting  the  exemption  proposed 
herein,  if  granted,  Weiss  makes  final 
payment  to  the  Internal  Revenue  Service 
of  any  remaining  unpaid  excise  taxes 
which  are  applicable  under  section 
4975(a)  of  the  Code  by  reason  of  the 
Plan's  rental  of  the  Property  to  a  party 
in  interest. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  five  (5)  participants  and  total  assets 
of  $479,934  as  of  September  30, 1995. 
As  of  the  same  date,  the  present  value 
of  accrued  benefits  imder  the  Plan  was 


'  The  original  acquisition  cost  is  determined  as 
follows:  (original  purchase  price  +  aggregate  real 
estate  taxes  *  aggregate  condominium  association 
fees)  -  aggregate  rental  income  =  original 
acquisition  cost. 
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$466,384.  The  Plan  is  sponsored  by  H. 
Weiss  &  Company,  Incorporated  (the 
Company),  an  Ohio  Corporation,  with 
its  principal  office  in  New  York,  which 
is  engaged  in  the  business  of  gold 
wholesaling.  The  Company  is  in  the 
process  of  terminating  the  Plan.  The 
Plan's  address  is  579  Fifth  Avenue, 
Suite  840,  New  York,  New  York.  Ms. 
Hanna  Weiss  (Weiss)  is  the  Plan  trustee 
and  the  sole  shareholder  of  the 
Company.  It  is  represented  that  Weiss 
makes  investment  decisions  for  the 
Plan. 

2.  Among  the  assets  of  the  Plan  is  the 
Property,  a  condomimium  unit  in 
Trump  Pare,  a  Trump  Corporation 
development  located  at  106  Central  Park 
South  in  New  York  City.  The  Plan 
purchased  the  Property  for  $190,000  on 
March  28,  1988,  in  a  one-time 
transaction  for  cash,  from  Park  South 
Associates,  an  unrelated  party.* 

3.  After  the  Plan  purchasecl  the 
Property,  Weiss  in  her  capacity  as  Plan 
trustee  attempted  to  rent  the  Property. 
Weiss  listed  the  Property  for  rental  with 
the  Trump  Corporation  (Trump),  which 
owns  and  leases  similar  units  in  the 
Trump  Pare  development.  Weiss 
secured  a  tenant  (Tenant)  through 
Trump  for  September  1,  1988  and  the 
Property  was  continuously  occupied  by 
the  Tenant  until  May  31.  1989  at  a 
monthly  rental  rate  of  $1,300.  During 
June  and  July  of  1989  the  Tenant  failed 
to  remit  the  full  amount  of  the  rent  and 
made  payments  of  $650.00  per  month. 
At  the  end  of  July  of  1989.  the  Tenant 
vacated  the  Property  and  it  was  not 
rented  for  August,  September  and 
October  of  1989.  It  is  represented  that 
Weiss  was  unable  to  find  another 
unrelated  person  to  rent  the  Property 
after  July  of  1989,  and  therefore  she 
decided  to  rent  the  Property. 

On  November  1,  1989,  Weiss  entered 
into  a  rental  arrangement  (Rental 
Arrangement)  with  the  Plan  and  began 
to  occupy  the  Property  and  pay  rent  to 
the  Plan  at  a  monthly  rental  rate  of 
$1,300.  Weiss  presently  continues  to 
rent  the  Property  and  the  rent  has  never 
been  increased  during  her  occupancy. 
From  November  1,  1989  through 
November  30,  1996,  Weiss  paid 
$110,700  in  rent  to  die  Plan. 

4.  Between  March  28,  1988,  the  date 
on  which  the  Property  was  purchased, 
and  November  30,  1996,  the  Plan 
collected  a  total  of  $123,500  in  income 


'The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  Property  are  governed  by  the 
fiduciary  responsibility  requirements  of  Part  4, 
Subtitle  B.  Title  I  of  the  Act.  In  this  regard,  the 
Department  herein  is  not  proposing  relief  for  any 
violations  of  Part  4  of  the  Act  which  may  have 
arisen  as  a  result  of  the  acquisition  and  holding  of 
the  Property. 


attributable  to  the  rental  of  the  Property. 
During  the  same  period,  the  Plan  paid 
real  estate  taxes  of  $20,242.92,  and 
condominium  associate  fees  of 
$27,984.54  on  the  Property.  In  this 
regard,  the  Plan  recognized  net  rental 
income  of  $75,272.54. 

5.  Weiss  represents  that  after  she  was 
advised  by  the  Plan's  actuary  that  the 
Rental  Arrangement  may  constitute  a 
prohibited  transaction  under  the  Act, 
she  met  with  legal  counsel  to  discuss 
the  alternatives  available  to  address  the 
issue.  Weiss  determined  that  the  Plan 
should  liquidate  the  Property.  Weiss  is 
proposing  to  purchase  the  Property  from 
the  Plan  and  is  requesting  an  exemption 
for  the  purchase  transaction  under  the 
terms  and  conditions  described  herein. 

Weiss  proposes  to  purchase  the 
Property  from  the  Plan  in  a  one-time 
transaction  for  cash.  It  is  represented 
that  Weiss  will  pay  the  greater  of:  (a) 
The  Property's  fair  market  value  on  the 
date  of  the  sale,  or  (b)  the  Plan's  original 
acquisition  cost.  For  purposes  of  the 
sale,  the  original  acquisition  cost  is 
determined  as  follows:  (original 
purchase  price  +  aggregate  real  estate 
taxes  +  aggregate  condominium 
association  fees)  -  aggregate  rental 
income  =  original  acquisition  cost. 

6.  The  Property  was  appraised  by 
Lewis  Tonks  (Tonks),  an  independent 
real  estate  appraiser  certified  by  the 
State  of  New  York,  on  August  15,  1996. 
Tonks  relied  on  the  comparable  sales 
method  and  estimates  that  the  fair 
market  value  of  the  Property  is 
$155,000.  In  the  appraisal.  Tonks 
indicates  that  the  fair  market  value  of 
the  Property  would  be  $165,000  if  the 
Property  was  not  obsolete  because  it  did 
not  have  a  kitchen.  It  is  represented  that 
Weiss  removed  the  kitchen  from  the 
Property  in  1990,  at  her  own  expense. 
Weiss  represents  that  fair  market  value 
of  the  Property  for  the  purposes  of  the 
sale  will  be  no  less  than  $165,000. 

7.  Weiss  states  that  she  recently 
became  aware  that  she  may  have  paid 
less  that  fair  market  rental  value  for  the 
rental  of  the  Property,  during  the  entire 
period  of  her  occupancy.  Weiss  sought 
an  assessment  of  the  Property's  fair 
market  rental  value,  on  March  24,  1997, 
in  order  to  establish  that  the  Plan 
received  rent  equal  to  fair  market  value 
over  the  period  that  she  has  rented  the 
Property.  The  assessment  (Assessment) 
was  performed  by  Nancy  Packes 
(Packes)  of  Feathered  Nest,  a  New  York 
based  residential  brokerage  company.  It 
is  represented  that  Feathered  Nest  is 
Manhattan's  largest  rental  company,  and 
it  produces  an  extensive  report  on 
Manhattan  rental  values  which  has  been 
published  in  the  New  York  Times  and 

is  relied  upon  by  real  estate 


professional,  developers  and  financial 
institutions.  Packes  is  a  real  estate 
broker  licenced  by  the  State  of  New 
York  and  the  president  of  Feathered 
Nest.  Packes  states  that  during  the 
period  of  1989  through  1996  the 
Property  should  have  rented  for 
between  $1,400  and  $1,600  a  month. 
Weiss  represents  that  she  will  remit  to 
the  Plan  the  difference  between  the  fair 
market  rent  and  the  rent  actually  paid, 
plus  reasonable  interest.  As  a  condition 
of  this  exemption  proposed  herein, 
Weiss  is  required  to  pay  the  Plan  the 
difference  between  the  rent  actually 
paid  through  the  sale  date  and  the  total 
rents  due  with  interest. 

8.  The  Department  is  not  proposing 
exemptive  relief  for  Weiss'  rental  of  the 
Property  from  the  Plan.  Weiss 
recognizes  that  her  rental  of  the 
Property  since  November  of  1989 
constitutes  a  prohibited  transaction 
under  the  Act  and  Code  for  which  no 
exemptive  relief  is  proposed  herein. 
Weiss  represents  that  on  or  about  March 
13,  1997,  she  paid  the  Internal  Revenue 
Service  (the  Service)  all  applicable 
excise  taxes  arising  under  section 
4975(a)  of  the  Code  through  December 
31,  1996.  Weiss  has  agreed  diat  within 
60  days  of  the  publication  in  the 
Federal  Register  of  a  notice  granting  the 
exemption  proposed  herein,  she  will 
make  final  payment  to  the  Service  of 
any  remaining  unpaid  excise  taxes 
applicable  under  section  4975(a)  of  the 
Code  by  reason  of  the  Rental 
Arrangement  through  the  date  of  the 
sale. 

9.  Weiss  represents  that  the  sale 
transaction  will  occur  as  soon  as 
possible  after  the  publication  in  the 
Federal  Register  of  a  notice  granting  the 
exemption  proposed  herein,  if  granted. 
Weiss  represents  that  proposed 
transaction  is  favorable  to  the  Plan 
because  the  sale  will  be  a  one-time  cash 
transaction  and  the  Plan  will  incur  no 
expenses  as  a  result  of  the  sale.  In 
addition,  it  is  represented  the  sale  is  in 
the  best  interests  of  the  participants  and 
beneficiaries  because  the  Plan  is 
presently  in  the  process  of  terminating 
and  the  sale  will  provide  liquidity  to  the 
Plan  allowing  it  to  pay  benefits. 

10.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  die  408(a)  of  the  Act  for  the 
following  reasons:(a)  The  transaction 
will  enable  the  termination  of  an 
ongoing  prohibited  transaction,  the 
Rental  Arrangement;  (b)  the  Plan  will 
receive  cash  for  the  Property  in  the 
amount  of  no  less  than  its  original 
acquisition  cost  and  no  less  than  its  fair 
market  value  as  of  the  sale  date:  (c)  the 
sale  will  be  a  one-time  cash  transaction 
and  the  Plan  will  incur  no  expenses 
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FR  12740,  March  26,  1976)  and  77-10 
(42  FR  33918,  luly  1,  1977).  ' 

3.  Under  the  exemption  proposed 
herein,  the  Apprenticeship  Flan  will 
sell  the  Property  to  the  Pension  Plan. 
The  purchase  price  for  the  Property  is 
to  be  $96,000.  This  price  was 
established  by  an  independent  appraisal 
of  the  Property  performed  by  an 
independent  appraiser,  Mr.  Matthew  R. 
Bulthuis.  of  Oak  Brook.  Illinois  as  of 
April  30,  1996.  Mr.  Bulthuis  has 
updated  the  appraisal  as  of  April  30, 
1997,  and  determined  that  the  Property 
still  had  a  fair  market  value  of  596,000 
as  of  that  date.  The  applicants  have 
requested  relief  from  section  406(b)(2)  of 
the  Act  because  all  of  the  management 
trustees  for  both  the  Pension  Plan  and 
the  Apprenticeship  Plan  are  identical, 
and  one  of  the  Union  trustees  is 
common  to  both  Plans. 

4.  Following  the  purchase  of  the 
Property  by  the  Pension  Plan,  it  is 
anticipated  that  the  usage  of  the 
Property  will  remain  essentially 
unchanged.  The  Union  and  the  Welfare 
Plan  will  continue  to  act  as  lessees  of 
space  in  the  Property  under  current 
leases,  with  the  identity  of  the  lessor 
changed  from  the  Apprenticeship  Plan 
to  the  Pension  Plan.  The  Pension  Plan 
will  no  longer  lease  space  since  it  will 
own  the  Property. 

5.  The  Plans'  motivation  for  entering 
into  the  proposed  transaction  stems 
from  the  changing  needs  of  the  Plans 
and  the  Union.  In  previous  years,  the 
Property  was  utilized  as  an 
apprenticeship  training  school  by  the 
Apprenticeship  Plan.  These  services  are 
now  provided  at  other  locations.  The 
Apprenticeship  Plan  thus  has  little  need 
for  controlling  real  estate  at  this 
location.  In  contrast,  the  Pension  Plan 
and  the  Union  both  have  increasing 
needs  for  office  space.  In  order  to  free 
the  Apprenticeship  Plan  to  concentrate 
on  the  performance  of  services  for  its 
participants,  to  simplify  accounting 
procedures  with  respect  to  office 
sharing  arrangements,  and  to  reflect  the 
actual  current  patterns  of  use  of  the 
Property,  the  Plans'  have  determined  it 
to  be  in  their  best  interests  to  have  the 
Apprenticeship  Plan  sell  the  Property  to 
the  Pension  Plan.  While  the  Plans 
believe  that  they  could  continue  to 
share  space  pursuant  to  PTEs  76-1  and 
77-10, 2  the  Plans  believe  it  is  in  their 
best  interests  to  centralize  ownership  in 
the  Pension  Plan.  In  so  doing,  the 
number  of  leases  can  be  reduced,  the 
Apprenticeship  Plan  can  be  freed  from 
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'  In  this  proposed  exemption,  the  Department 
expresses  no  opinion  as  to  whether  the  leases  have 
been  exempt  under  PTEs  76-1  and  77-10. 

^  See  footnote  1 .  above. 


its  role  as  landlord,  and  the  number  of 
transactions  involving  transfers  of  rent 
from  the  Plans  or  the  Union  to  a 
landlord  Plan  minimized. 

6.  Union  Labor  Life  Insurance 
Company,  through  its  Director  of  Real 
Estate  Investments,  Mr.  David  S. 
Glasner,  has  acted  as  an  independent 
fiduciary  for  the  Pension  Plan  with 
respect  to  the  proposed  transaction.  Mr. 
Glasner  has  reviewed  the  proposed 
transaction  and  determined  that  it  is 
appropriate  for  the  Pension  Plan  and  in 
the  Pension  Plan's  best  interests.  While 
there  are  numerous  alternative  locations 
which  the  Pension  Plan  could  acquire  or 
lease  for  the  purpose  of  conducting  its 
business.  Mr.  Glasner  states  that  the 
Property  is  clearly  the  most  suitable. 
The  Property  is  adjacent  to  a 
condominium  unit  owned  by  the 
Pension  Plan  which  it  utilizes  for 
administrative  purposes.  The  Pension 
Plan  is  in  need  of  additional  working 
space,  and  acquisition  of  the  Property 
will  save  the  Pension  Plan  significant 
relocation  costs  and  eliminate  potential 
business  disruptions.  In  view  of  these 
factors,  as  well  as  having  reviewed  the 
appraisal  prepared  by  Mr.  Bulthuis  and 
considered  that  the  Property  will 
represent  a  small  percentage  of  the 
assets  of  the  Pension  Plan 
(approximately  0.66  percent),  it  is  Mr. 
Glasner's  opinion  that  the  proposed 
acquisition  is  appropriate  for  the 
Pension  Plan  and  in  the  best  interests  of 
its  participants  and  beneficiaries. 

7.  In  summary,  the  applicants 
represent  that  the  proposed  transaction 
satisfies  the  criteria  contained  in  section 
408(a)  of  the  Act  because:  (a)  The  sale 

is  a  one-time  transaction  for  cash,  and 
no  commissions  or  other  expenses  will 
be  paid  in  cormection  with  the 
transaction;  (b)  the  Property  represents 
less  than  1%  of  the  assets  of  the  Pension 
Plan;  (c)  the  purchase  price  for  the 
Property  was  determined  by  an 
appraisal  performed  by  Mr.  Bulthuis.  a 
qualified  independent  appraiser;  and  (d) 
the  trustees  of  the  Apprenticeship  Plan 
and  Mr.  Glasner  of  Union  Labor  Life 
Insurance  Company,  the  independent 
fiduciary  for  the  Pension  Plan,  have 
determined  that  the  proposed 
transaction  is  appropriate  for  their 
respective  Plans  and  in  the  best  interest 
of  (he  Plans'  participants  and 
beneficiaries. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-fr«e  number.) 


H.  Weiss  &  Company,  Incorporated 
Defined  Benefit  Pension  Plan  (The  Plan) 
Located  in  New  York,  New  York 
(Application  No.  D-10402] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975  (c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32847,  August  10,  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
secUons  406(a),  406(b)(1)  and  (b)(2)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  proposed  sale  by  the  Plan  of  a 
certain  condominium  unit  (the 
Property)  located  in  New  York,  New 
York,  to  Hanna  Weiss,  a  party  in  interest 
with  respect  to  the  Plan,  provided  that 
the  following  conditions  are  satisfied: 

(A)  All  terms  of  the  transaction  are  at 
least  as  favorable  to  the  Plan  as  those 
which  the  Plan  could  obtain  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(B)  The  sale  is  a  one-time  transaction 
for  cash; 

(C)  The  Plan  pays  no  commissions  nor 
other  expenses  relating  to  the  sale; 

(D)  The  purchase  price  is  the  greater 
of:  (1)  The  fair  market  value  of  the 
Property  as  determined  by  a  qualified, 
independent  appraiser,  or  (2)  the 
original  acquisition  price;  ^ 

(E)  Before  the  transaction  is 
consummated,  the  Plan  has  received 
rental  payments  of  no  less  than  the 
Property's  fair  market  rental  value  for 
each  month  of  the  Plan's  ownership  of 
the  Property  during  which  it  was 
occupied  by  Hanna  Weiss,  a  party  in 
interest  wi\h  respect  to  the  Plan;  and 

(F)  Within  60  days  of  the  publication 
in  the  Federal  Register  of  a  notice 
granting  the  exemption  proposed 
herein,  if  granted,  Weiss  makes  final 
payment  to  the  Internal  Revenue  Service 
of  any  remaining  unpaid  excise  taxes 
which  are  applicable  under  section 
4975(a)  of  the  Code  by  reason  of  the 
Plan's  rental  of  the  Property  to  a  party 
in  interest. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  benefit  plan 
with  five  (5)  participants  and  total  assets 
of  $479,934  as  of  September  30. 1995. 
As  of  the  same  date,  the  present  value 
of  accrued  benefits  under  the  Plan  was 


3  The  original  acquisition  cost  is  determined  as 
follows:  (original  purchase  price  +  aggregate  real 
estate  taxes  +  aggregate  condominium  association 
feesi  -  aggregate  rental  income  =  original 
acquisition  cost. 
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related  to  the  sale;  (d)  as  a  part  of  the 
transaction,  the  Plan  will  receive  the 
difference  between  the  rents  actually 
paid  under  the  Rental  Arrangement  and 

tKifi  f^n^c   Ana     tAfifh    intoroct     in 


which  were  7%  convertible  subordinate 
debentures  of  BLC  Financial  Services, 
Inc.  (BLC),  accounted  for  almost  50%  of 
the  IRA's  assets.  Mr.  Ross  wished  to 
Hivprsifv  thfi  fRA's  assets  and  instructed 


that  since  the  sale  of  the  Debentures  on 
March  4.  1996  by  the  IRA  was  for  their 
fair  market  value,  and  the  December  29, 
1996  cancellation  reversed  the 
transaction  in  its  entiretv,  there  was  no 
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$466,384.  The  Plan  is  sponsored  by  H. 
Weiss  &  Company,  Incorporated  (the 
Company),  an  Ohio  Corporation,  with 
its  principal  office  in  New  York,  which 
is  engaged  in  the  business  of  gold 
wholesaling.  The  Company  is  in  the 
process  of  terminating  the  Plan.  The 
Plan's  address  is  579  Fifth  Avenue, 
Suite  840,  New  York,  New  York.  Ms. 
Haima  Weiss  (Weiss)  is  the  Plan  trustee 
and  the  sole  shareholder  of  the 
Company.  It  is  represented  that  Weiss 
makes  investment  decisions  for  the 
Plan. 

2.  Among  the  assets  of  the  Plan  is  the 
Property,  a  condomimium  unit  in 
Trump  Pare,  a  Trump  Corporation 
development  located  at  106  Central  Park 
South  in  New  York  City.  The  Plan 
purchased  the  Property  for  $190,000  on 
March  28,  1988,  in  a  one-time 
transaction  for  cash,  from  Park  South 
Associates,  an  unrelated  party.* 

3.  After  the  Plan  purchased  the 
Property,  Weiss  in  her  capacity  as  Plan 
trustee  attempted  to  rent  the  Property. 
Weiss  listed  the  Property  for  rental  with 
the  Trump  Corporation  (Trump),  which 
owns  and  leases  similar  units  in  the 
Trump  Pare  development.  Weiss 
secured  a  tenant  (Tenant)  through 
Trump  for  September  1,  1988  and  the 
Property  was  continuously  occupied  by 
the  Tenant  until  May  31.  1989  at  a 
monthly  rental  rate  of  $1,300.  During 
June  and  July  of  1989  the  Tenant  failed 
to  remit  the  full  amount  of  the  rent  and 
made  payments  of  $650.00  per  month. 
At  the  end  of  July  of  1989,  the  Tenant 
vacated  the  Property  and  it  was  not 
rented  for  August,  September  and 
October  of  1989.  It  is  represented  that 
Weiss  was  unable  to  find  another 
unrelated  person  to  rent  the  Property 
after  July  of  1989,  and  therefore  she 
decided  to  rent  the  Property. 

On  November  1,  1989,  Weiss  entered 
into  a  rental  arrangement  (Rental 
Arrangement)  with  the  Plan  and  began 
to  occupy  the  Property  and  pay  rent  to 
the  Plan  at  a  monthly  rental  rate  of 
$1,300.  Weiss  presently  continues  to 
rent  the  Property  and  the  rent  has  never 
been  increased  during  her  occupancy. 
From  November  1,  1989  through 
November  30,  1996,  Weiss  paid 
$110,700  in  rent  to  the  Plan. 

4.  Between  March  28,  1988,  the  date 
on  which  the  Property  was  purchased, 
and  November  30,  1996,  the  Plan 
collected  a  total  of  $123,500  in  income 


''The  Department  notes  that  the  decisions  to 
acquire  and  hold  the  Property  are  governed  by  the 
fiduciary  responsibility  requirements  of  Part  4. 
Subtitle  B.  Title  I  of  the  Act.  In  this  regard,  the 
Department  herein  is  not  proposing  relief  for  any 
violations  of  Part  4  of  the  Act  which  may  have 
arisen  as  a  result  of  the  acquisition  and  holding  of 
the  Property. 


attributable  to  the  rental  of  the  Property. 
During  the  same  period,  the  Plan  paid 
real  estate  taxes  of  $20,242.92,  and 
condominium  associate  fees  of 
$27,984.54  on  the  Property.  In  this 
regard,  the  Plan  recognized  net  rental 
income  of  $75,272.54. 

5.  Weiss  represents  that  after  she  was 
advised  by  the  Plan's  actuary  that  the 
Rental  Arrangement  may  constitute  a 
prohibited  transaction  under  the  Act, 
she  met  with  legal  counsel  to  discuss 
the  alternatives  available  to  address  the 
issue.  Weiss  determined  that  the  Plan 
should  liquidate  the  Property.  Weiss  is 
proposing  to  purchase  the  Property  from 
the  Plan  and  is  requesting  an  exemption 
for  the  purchase  transaction  under  the 
terms  and  conditions  described  herein. 

Weiss  proposes  to  purchase  the 
Property  from  the  Plan  in  a  one-time 
transaction  for  cash.  It  is  represented 
that  Weiss  will  pay  the  greater  of:  (a) 
The  Property's  fair  market  value  on  the 
date  of  the  sale,  or  (b)  the  Plan's  original 
acquisition  cost.  For  purposes  of  the 
sale,  the  original  acquisition  cost  is 
determined  as  follows:  (original 
purchase  price  +  aggregate  real  estate 
taxes  +  aggregate  condominium 
association  fees)  -  aggregate  rental 
income  =  original  acquisition  cost. 

6.  The  Property  was  appraised  by 
Lewis  Tonks  (Tonks).  an  independent 
real  estate  appraiser  certified  by  the 
State  of  New  York,  on  August  15.  1996. 
Tonks  relied  on  the  comparable  sales 
method  and  estimates  that  the  fair 
market  value  of  the  Property  is 
$155,000.  In  the  appraisal.  Tonks 
indicates  that  the  fair  market  value  of 
the  Property  would  be  $165,000  if  the 
Property  was  not  obsolete  because  it  did 
not  have  a  kitchen.  It  is  represented  that 
Weiss  removed  the  kitchen  from  the 
Property  in  1990.  at  her  own  expense. 
Weiss  represents  that  fair  market  value 
of  the  Property  for  the  purposes  of  the 
sale  will  be  no  less  than  $165,000. 

7.  Weiss  states  that  she  recently 
became  aware  that  she  may  have  paid 
less  that  fair  market  rental  value  for  the 
rental  of  the  Property,  during  the  entire 
period  of  her  occupancy.  Weiss  sought 
an  assessment  of  the  Property's  fair 
market  rental  value,  on  March  24,  1997, 
in  order  to  establish  that  the  Plan 
received  rent  equal  to  fair  market  value 
over  the  period  that  she  has  rented  the 
Property.  The  assessment  (Assessment) 
was  performed  by  Nancy  Packes 
(Packes)  of  Feathered  Nest,  a  New  York 
based  residential  brokerage  company.  It 
is  represented  that  Feathered  Nest  is 
Manhattan's  largest  rental  company,  and 
it  produces  an  extensive  report  on 
Manhattan  rental  values  which  has  been 
published  in  the  New  York  Times  and 

is  relied  upon  by  real  estate 


professional,  developers  and  financial 
institutions.  Packes  is  a  real  estate 
broker  licenced  by  the  State  of  New 
York  and  the  president  of  Feathered 
Nest.  Packes  states  that  during  the 
period  of  1989  through  1996  the 
Property  should  have  rented  for 
between  $1,400  and  $1,600  a  month. 
Weiss  represents  that  she  will  remit  to 
the  Plan  the  difference  between  the  fair 
market  rent  and  the  rent  actually  paid, 
plus  reasonable  interest.  As  a  condition 
of  this  exemption  proposed  herein, 
Weiss  is  required  to  pay  the  Plan  the 
difference  tietween  the  rent  actually 
paid  through  the  sale  date  and  the  total 
rents  due  with  interest. 

8.  The  Department  is  not  proposing 
exemptive  relief  for  Weiss'  rental  of  the 
Property  from  the  Plan.  Weiss 
recognizes  that  her  rental  of  the 
Property  since  November  of  1989 
constitutes  a  prohibited  transaction 
under  the  Act  and  Code  for  which  no 
exemptive  relief  is  proposed  herein. 
Weiss  represents  that  on  or  about  March 
13,  1997,  she  paid  the  Internal  Revenue 
Service  (the  Service)  all  applicable 
excise  taxes  arising  under  section 
4975(a)  of  the  Code  through  December 
31,  1996.  Weiss  has  agreed  that  within 
60  days  of  the  publication  in  the 
Federal  Register  of  a  notice  granting  the 
exemption  proposed  herein,  she  will 
make  final  payment  to  the  Service  of 
any  remaining  unpaid  excise  taxes 
applicable  under  section  4975(a)  of  the 
Code  by  reason  of  the  Rental 
Arrangement  through  the  date  of  the 
sale. 

9.  Weiss  represents  that  the  sale 
transaction  will  occur  as  soon  as 
possible  after  the  publication  in  the 
Federal  Register  of  a  notice  granting  the 
exemption  proposed  herein,  if  granted. 
Weiss  represents  that  proposed 
transaction  is  favorable  to  the  Plan 
because  the  sale  will  be  a  one-time  cash 
transaction  and  the  Plan  will  incur  no 
expenses  as  a  result  of  the  sale.  In 
addition,  it  is  represented  the  sale  is  in 
the  best  interests  of  the  participants  and 
beneficiaries  because  the  Plan  is 
presently  in  the  process  of  terminating 
and  the  sale  will  provide  liquidity  to  the 
Plan  allowing  it  to  pay  benefits. 

10.  In  summary,  the  applicant 
represents  that  the  proposed  transaction 
satisfies  the  408(a)  of  the  Act  for  the 
foUowring  reasons:(a)  The  transaction 
will  enable  the  termination  of  an 
ongoing  prohibited  transaction,  the 
Rental  Arrangement;  fb)  the  Plan  will 
receive  cash  for  the  Property  in  the 
amoimt  of  no  less  than  its  original 
acquisition  cost  and  no  less  than  its  fair 
market  value  as  of  the  sale  date;  (c)  the 
sale  will  be  a  one-time  cash  transaction 
and  the  Plan  will  incur  no  expenses 
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employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 

anA/r\r  ear^inrt   AQ'7S^te^\t 0\  r^t  tU^  r^^Ar^ 


NASA  Case  No.  LAR  14581-3-SB: 
Method  and  Apparatus  for  Evaluating 
Multilayer  Objects  for  Imperfections; 

NASA  Case  No.  LAR  14734-2-SB: 


..i_» r A  _...• 


DATES:  Responses  to  this  notice  must  be 
received  by  September  19, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Board.  Patent  Counsel, 


39030 
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related  to  the  sale;  (d)  as  a  part  of  the 
transaction,  the  Plan  will  receive  the 
difference  between  the  rents  actually 
paid  under  the  Rental  Arrangement  and 
the  rents  due,  with  interest,  in 
accordance  with  the  Assessment;  and  (e) 
Weiss  will  have  paid  all  applicable 
excise  taxes  under  section  4975(a)  of  the 
Code  with  respect  to  the  Rental 
Arrangement  which  remain  unpaid  at 
the  time  of  the  sale  transaction. 

For  Further  Information  Contact:  Ms. 
Janet  L.  Schmidt  of  the  Department, 
telephone  (202)  219-8883.  (This  is  not 
a  toll-free  number.) 

Martin  D.  Ross  Individual  Retirement 
Account  (the  IRA)  Located  in  Boca 
Raton,  Florida 

[Application  No.  D-10451J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  Part 
2570,  Subpart  B  (55  FR  32836.  32847, 
August  10.  1990).  If  the  exemption  is 
granted,  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  March  4,  1996  sale  by  the  IRA  of 
certain  debentures  (the  Debentures)  to 
Mr.  Martin  D.  Ross  (Mr.  Ross),  a 
disqualified  person  with  respect  to  the 
IRA,  provided  the  following  conditions 
were  satisfied:  (1)  The  sale  of  the 
Debentures  by  the  IRA  was  a  one-time 
transaction  for  cash;  (2)  the  IRA 
received  no  less  than  the  fair  market 
value  of  the  Debentures  as  of  the  time 
of  the  sale:  and  (3)  as  soon  as  Mr.  Ross 
became  aware  that  the  transaction  was 
prohibited,  he  reversed  the  transaction.' 

Effective  Date:  If  the  proposed 
exemption  is  granted,  the  exemption 
will  be  effective  March  4,  1996. 

Summary  of  Facts  and  Representations 

1.  Mr.  Ross  is  the  only  participant  in 
the  IRA,  and  has  sole  investment 
responsibility  under  the  IRA.  His  wife, 
Bonnie  P.  Ross,  is  his  currently 
designated  beneficiary.  The  IRA  is 
sponsored  by  Mesirow  Financial,  Inc. 
(Mesirow)  of  Chicago,  Illinois.  The  total 
value  of  assets  of  the  IRA  as  of 
December  31,  1996  was  approximately 
$704,000. 

2.  The  Debentures  were  originally 
purchased  by  the  IRA  on  April  7,  1994 
at  their  fair  market  value  of  $200,000.  In 
early  March,  1996.  the  Debentures, 


which  were  7%  convertible  subordinate 
debentures  of  BLC  Financial  Services, 
Inc.  (BLC).  accounted  for  almost  50%  of 
the  IRA's  assets.  Mr.  Ross  wished  to 
diversify  the  IRA's  assets  and  instructed 
Mr.  Berkson,  his  broker  at  Mesirow,  to 
sell  the  Debentures  at  their  fair  market 
value  to  his  personal  account  at 
Mesirow.  The  applicant  represents  that 
had  Mr.  Ross  been  aware  that  such  a 
sale  was  a  prohibited  transaction  under 
section  4975  of  the  Code,  he  would  not 
have  instructed  the  sale  of  the 
Debentures  to  himself. 

3.  However,  on  March  4,  1996,  Mr. 
Ross  sold  the  Debentures  from  the  IRA 
to  his  personal  account  for  the  fair 
market  value  of  the  Debentures, 
$200,000.  The  fair  market  value  of  the 
Debentures,  $200,000,  was  based  on  a 
letter  from  BLC  to  Mesirow  dated 
February  27, 1996.  The  applicant 
represents  that  the  parties  first  became 
aware  in  late  1996  that  the  sale  was  a 
prohibited  transaction.  In  mid- 
December,  1996,  Mesirow's  compliance 
department  distributed  a  memorandum 
from  the  New  York  Stock  Exchange 
(NYSE)  outlining  the  requirements  for 
"sales"  between  related  parties,  and  Mr. 
Berkson  asked  the  compliance 
department  whether  the  sale  from  the 
IRA  to  Mr.  Ross  met  the  requirements 
for  a  "sale"  under  the  NYSE's  rules,  not 
knowing  that  the  sale  was  a  prohibited 
transaction.  When  Mesirow's 
compliance  department  became  aware 
of  the  March  4,  1996  sale,  it  determined 
that  the  sale  was  a  prohibited 
transaction. 

4.  The  Debentures  were  converted 
into  740,742  shares  of  BLC  common 
stock  (the  Stock],  and  Mr.  Ross  received 
the  Stock  on  June  13,  1996.  On 
December  31.  1996,  the  fair  market 
value  of  the  Stock  was  about  $509,000. 
Therefore,  the  appreciation  in  the  value 
of  the  Stock  occurred  between  March  4, 
1996  and  December  31,  1996. 

5.  When  Mr.  Ross  learned  on 
December  29,  1996,  that  the  March  4, 
1996  sale  of  the  Debentures  by  the  IRA 
was  a  prohibited  transaction,  he 
immediately  instructed  Mr.  Berkson  to 
cancel  the  March  4,  1996  transaction.  At 
this  point,  Mesirow  reversed  the 
transaction.  The  applicant  represents 
that  this  December  29,  1996  reversal 
was  a  "correction"  of  the  March  4,  1996 
prohibited  transaction  within  the 
meaning  of  Treas.  Reg.  Section 
53.4941(e)-l(c),  and  therefore  does  not 
constitute  a  separate  prohibited 
transaction.  *  The  applicant  represents 


•'  Pursuant  to  29  CFR  2510.3-2(d).  the  IRA  is  not 
within  the  jurisdiction  of  Title  I  of  the  Act. 
However,  there  is  jurisdiction  under  Xitle  U  of  the 
Act  pursuant  to  section  497S  of  the  Code. 


*The  Department  expresses  no  opinion  herein  as 
to  whether  the  December  29.  1996  sale  of  the  Stock 
by  Mr.  Ross  to  the  IRA  constituted  a  correction 
within  the  meaning  of  Treas.  Rag.  section 
53.4941(e)-l(cJ. 


that  since  the  sale  of  the  Debentures  on 
March  4,  1996  by  the  IRA  was  for  their 
fair  market  value,  and  the  December  29, 
1996  cancellation  reversed  the 
transaction  in  its  entirety,  there  was  no 
intent  to  benefit  the  IRA  or  Mr.  Ross  by 
canceling  the  transaction.  The  applicant 
states  that  Mr.  Ross  did  not  cancel  the 
March  4,  1996  transaction  because  the 
Stock  had  appreciated,  but  rather 
because  he  was  informed  that  the  March 
4  sale  had  been  a  prohibited  transaction. 

6.  In  summary,  the  applicant 
represents  that  the  subject  transaction 
satisfied  the  criteria  contained  in 
section  4975(c)(2)  of  the  Code  because: 
(a)  The  March  4,  1996  sale  was  a  one- 
time transaction  for  cash;  (b)  the  IRA 
received  no  less  than  the  fair  market 
value  of  the  Debentures  as  of  the  time 
of  the  sale;  (c)  as  soon  as  Mr.  Ross 
became  aware  that  the  transaction  was 
prohibited,  he  reversed  the  transaction; 
and  (d)  Mr.  Ross  is  the  only  participant 
in  his  IRA,  and  he  determined  that  the 
subject  transaction  (and  its  subsequent 
cancellation)  were  appropriate  for  and 
in  the  best  interest  of  his  IRA,  and  he 
desired  that  the  transactions  be 
consummated  with  respect  to  his  IRA. 

Notice  to  Interested  Persons:  Because 
Mr.  Ross  is  the  only  participant  in  his 
IRA,  it  has  been  determined  that  there 
is  no  need  to  distribute  the  notice  of 
proposed  exemption  to  interested 
persons.  Comments  and  requests  for  a 
hearing  are  due  30  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

For  Further  Information  Contact:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  of 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
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employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/ or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington,  DC,  this  16th  day  of 
July,  1996. 

Ivan  Strasfield, 

Director  of  Exemption  Determinations 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  97-19130  Filed  7-18-97;  8:45  am] 
BILUNQ  CODE  4S10-2»-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  97-096] 

Government-Owned  Inventions, 
Available  for  Licensing 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  availability  of 
inventions  for  licensing. 

SUMMARY:  The  inventions  listed  below 

are  assigned  to  the  National  Aeronautics 

and  Space  Administration,  have  been 

filed  in  the  United  States  Patent  and 

Trademark  Office,  and  are  available  for 

licensing. 

DATES:  July  21,  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 

Office  of  Patent  Counsel,  Langley 

Research  Center,  Mail  Code  212, 

Hampton,  VA  23681-0001;  telephone 

(757) 864-9260. 

NASA  Case  No.  LAR  14417-1:  Catalytic 

Oxidation  Using  Permeation 

Membranes; 


NASA  Case  No.  LAR  14581-3-SB: 
Method  and  Apparatus  for  Evaluating 
Multilayer  Objects  for  Imperfections; 

NASA  Case  No.  LAR  14734-2-SB: 
Temperature  Regulatory  for  Actively 
Cooled  Structtires; 

NASA  Case  No.  LAR  15094-3:  Carbon- 
Carbon  Cylinder  Block; 

NASA  Case  No.  LAR  15105-3: 
Ho:Tu:LuAG:  A  New  Laser  Material; 

NASA  Case  No.  LAR  15146-1:  A 
Method  for  Improving  the  Working 
Efficiency  of  Propellers  and  Screws 
(Mobius  Strip); 

NASA  Case  No.  LAR  15215-1:  A 
Bluebell  Nozzle  for  Improving  the 
Mixing  of  Exhaust  Jets  with  Ambient 
Air; 

NASA  Case  No.  LAR  15272-2-CU: 
Reflective  Self-Metallizing  Polyimide 
Films; 

NASA  Case  No.  LAR  15381-1-SB: 
Method  for  Single  Layer  Thickness 
Gauging  Using  Flux  Focusing  Eddy- 
Current  Probe; 

NASA  Case  No.  LAR  15431-1:  Long 
Distance  Atomic  Mass  Detection; 

NASA  Case  No.  LAR  15518-1: 
Corrugated  Separate  Fldw  Co-Annular 
Nozzle; 

NASA  Case  No.  LAR  15525-1-CU: 
Sohd  State  Carbon  Monoxide  Sensor; 

NASA  Case  No.  LAR  15526-2-SB: 
Novel  Polyimide  Fibers; 

NASA  Case  No.  LAR  15534-2:  Poly 
(Arylene  EtherJS  uith  Lower  Melt 
Viscosity 

Dated:  July  14. 1997. 
Edward  A.  Frankle, 
General  Counsel. 

(FR  Doc.  97-19020  Filed  7-1&-97;  8:45  am) 
BiLUNO  CODE  7S10-01-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (97-097)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

summary:  NASA  hereby  gives  notice 
that  New  Century  Pharmaceuticals,  Inc., 
of  Huntsville,  Alabama,  has  applied  for 
an  exclusive  license  to  practice  the 
invention  described  and  claimed  in 
NASA  Case  No.  MFS-28989-1,  entitled 
"Protein  Crystal  Growth  Apparatus  for 
Microgravity,"  which  is  assigned  to  the 
United  States  of  America  as  represented 
by  the  Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Marshall  Space  Flight  Center. 


DATES:  Responses  to  this  notice  must  be 
received  by  September  19, 1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Board.  Patent  Counsel, 
Marshall  Space  Flight  Center,  Mail  Code 
CCOl,  Huntsville,  Alabama  35812, 
telephone  (205)  544-0021,  fax  (205) 
544-0258. 

Dated;  )uly  14.  1997. 
Edward  A.  Frankle, 
Geneml  Counsel. 

(FR  Doc  97-19021  Filed  7-18-97:  8:45  am) 
BILUNO  CODE  7S10-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities;  Notice  of 
Meeting 

In  accorj^ance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting. 

Name:  Special  Emphasis  Panel  in  Cross 
Disciplinary  Activities  (1193), 

Date  and  Time:  August  12-13,  1997;  8:30 
a.m.  to  5  p.m. 

Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington.  VA  22230. 
Rooms  1150.  1105.01,  1120.  1280  on  the 
12th,  and  1150  on  the  13th. 

Contact  Person:  Harry  Hedges,  Program 
Director  and  Virginia  Eaton,  Program 
Director,  QSE/CXDA.  Room  1160.  National 
Science  Foundation,  4201  Wilson  Boulevard. 
Arlington.  VA  22230  (703)  306-1980 

Type  of  Meeting:  Closed. 

Purpose  of  Meeting:  to  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  QSE 
POWRE  proposals  as  part  of  the  selection 
process  for  awards. 

Reason  for  Qosing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information;  financial  data,  such  as 
salaries;  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c).  (4)  and  (6)  of  the  Ck)vemment 
in  the  Sunshine  Act. 

Dated:  )uly  15.  1997. 
M.  Rebecca  Winkler. 
Committee  Management  Officer. 
[FR  Doc  97-19103  Filed  7-18-97;  8:45  am) 

BILUNQ  COOC  7S66-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Special  Emphasis  Panel  In  Design, 
Manufacture  &  industrial  Innovation; 
Notice  of  Meetings 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L  92-463,  as 
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amended).  During  the  period  August  6 
through  September  24.  1997.  the  Special 
Emphasis  Panel  in  Design 
manufacturing  and  Industrial 
Innovation  (1194)  will  be  holding  panel 
meetings  to  review  and  evaluate  Small 
Business  Innovation  research  proposals. 
The  dates,  types  of  proposals,  contact 
person  and  room  numbers  are  as 
follows: 

August  6th 

Topic  21 — Design  Manufacture  and 
Industrial  Innovation  (8  panels).  Dr.  M.  Leu 
Topic  Program  Officer.  Ritchie  Coryell  SBIR 
Program  Manager,  Rooms  310,  320,  340,  365, 
370.  380.  580.  and  410. 

August  7th 

Topic  16 — Computer  and  Computation 
Research.  Dr.  Tripathy.  Dr.  Anger  Topic 
Program  Officers,  Dr.  Sara  Nerlove  SBIR 
Program  Manager,  Room  310. 

August  nth  . 

Topic  23 — Hazardous  Mitigation,  Dr.  S. 
Liu.  Topic  Program  Officer.  Dr.  G.  Patrick 
lohnson,  SBIR  Program  Manager,  Room:  310. 

August  14th 

Topic  21 — Design  Manufacture  and 
Industrial  Innovation.  Dr.  Kesh  Narayanan, 
Topic  Program  Officer,  Ritchie  Coryell,  SBIR 
Program  Manager,  (Panel  will  be  held  at  the 
University  of  Texas — Austin). 

August  18th 

Topic  8 — Ocean  Sciences,  Dr.  Rodger  Baier 
Topic  Program  Officer.  Ritchie  Coryell  SBIR, 
Program  Manager,  Room  310. 

August  19  6-  20th 

Topic  3 — ElectroCeramics,  Dr.  Lise 
Schioler  Topic  Program  Officer,  Darryl 
Gorman  SBIR,  Program  Manager,  Room  320. 

August  22th 

Topic  3 — Polymers.  Dr.  Andrew  Lovinger 
Topic  Program  Officer,  Darryl  Gorman  SBIR 
Program  Manager,  Room  380. 

August  25th 

Topic  23 — Dynamic  Systems  and  Control, 
Dr.  D.  Garg  Topic  Program  Officer,  Dr.  G. 
Patrick  Johnson.  SBIR  Program  Manager. 
Room  530 

August  26-27th 

Topic  3 — Structural  Ceramics,  Dr.  Lise 
Schioler  Topic  Program  Officer,  Darryl 
Gorman  SBIR  Program  Manager,  Room  320. 

August  28th 

•  Topic  23-d— Tribology,  Dr.  J.  Larsen- 
Basse  Topic  Program  Officer,  Dr.  Patrick 
Johnson  SBIR  Program  Manager,  Room  330 
and  340. 

•  Topic  21  Design  Manufacture  and 
Industrial  Innovation,  Dr.  George  Hazelrigg 
and  Dr.  Lawrence  Seiford  Topic  Program 
Officers  and  Ritchie  Coryell,  SBIR  Program 
Manager,  Room  530. 

September  3rd 

Topic  3 — Optical/Photonic  Materials,  Dr. 
Lise  Schioler  Program  Officer,  Darryl 
Gorman,  SBIR  Program  Manager,  Room  320. 


September  8&9th 

Topic  3 — Liquid  Crystals,  Dr.  Lise  Schioler, 
Topic  Program  Officer,  Darryl  Gorman,  SBIR 
Program  Manager,  Room  320. 

September  9th 

•  Topic  23 — Materials  Structures  & 
Systems,  Dr.  K.  Chong  Topic  Program  Officer, 
Dr.  G.  Patrick  Johnson,  SBIR  Program 
Manager,  Room  360. 

•  Topic  23Bridge  Engineering.  Dr.  K. 
Chong  Topic  Program  Officer.  Dr.  G.  Patrick 
Johnson,  SBIR  Program  Manager,  Room  365. 

September  10th 

•  Topic  23 — Bridge  Engineering,  Dr.  K. 
Chong  Topic  Program  Officer,  Dr.  G.  Patrick 
Johnson.  SBIR  Program  Manager,  Room  365. 

•  Topic  23 — Materials,  Structures.  & 
Systems,  Dr.  K.  Chong  Topic  Program  Officer, 
Dr,  G.  Patrick  Johnson.  SBIR  Progiam 
Manager,  Room  370. 

September  1 1  and  12th  (5  panels) 

Topic  25 — Education  &  Human  Resources, 
Mr.  James  LIghtbome,  Program  Coordinator, 
Dr.  Sara  Nerlove,  SBIR  Program  Manager, 
Rooms  320,  330,  365,  370,  880. 

September  15  &  16th  (4  panels) 

Topic  20 — Electrical  and  Communication 
system.  Dr.  K.  Baheti,  Topic  Program  Officer 
and  Mr.  Tony  Centodocati  SBIR  Program 
Manager,  Rooms:  320.  330,  365.  370. 

September  1 7th 

•  Topic  22 — ^Thermal,  Dr.  Emery,  Topic 
Program  Officer.  Dr.  Joseph  Hennessey,  SBIR 
Program  Manager,  Room  320. 

•  Topic  9 — Polar  Sciences,  Dr.  Charles 
Myers,  Topic  Program  Officer,  Mr.  Ritchie 
Coryell,  SBIR  Program  Manager,  Room  330. 

•  Topic  24 — Bioengineeing,  Dr.  George 
Vermont,  Topic  Program  Officer,  Dr.  Bruce 
Hamilton  SBIR  Program  Manager,  Room  365. 

•  Topic  3 — Electronic  Materials,  Dr.  Lise 
Schioler,  Topic  Program  Officer,  Mr.  Darryl 
Gorman,  SBIR  Program  Manager,  Room  370. 

September  18  6- 1 9th 

•  Topic  20 — Electrical  and 
Communication  Systems.  Dr,  K.  Baheti  Topic 
Program  Officer,  Mr.  Tony  Centodocati,  SBIR 
Program  Manager,  Room  320  &  330. 

September  18th  (3  panels) 

•  Topic  19 — Information,  Robotics,  and 
Intelligent  Systems,  Dr.  Gary  Strong,  Topic 
Program  Officer,  Dr.  Sara  Nerlove,  SBIR 
Program  Manager,  Room  360,  365,  370. 

•  Topic  22 — Chemical  and  Transport 
Systems,  Dr.  Maria  Burka,  Topic  Program 
Officer,  Dr.  Joseph  Hennessey,  SBIR  Program 
Manager,  Room  530. 

September  19th 

•  Topic  13 — Biological  Infrastnicture.  Dr. 
Karl  Koehler,  Topic  Program  Officer,  Dr. 
Bruce  Hamilton,  SBIR  Program  Manager, 
Room  370. 

•  Topic  22 — ^Fluids  and  Particulates.  Dr. 
M.  Roco  and  Dr.  Roger  Amdt,  Topic  Program 
Officers  and  Dr.  Joseph  Hennessey,  SBIR 
Program  Manager,  Room  530. 


September  23.  24  &  26th 

Topic  26 — Next  Generation  Vehicles,  Dr. 
Paul  Werbos,  Topic  Program  Officer.  Cheryl 
Albus.  SBIR  Program  Manager,  Room  320. 

September  23  6-  24th  (3  panels) 

Topic  2 — Chemistry,  Dr.  Joseph  Reed, 
Topic  Program  Officer.  Dr.  Joseph  Hennessey, 
SBIR  Program  Manager.  Room  330,  365,  370. 

Times:  8:30  to  5:00  p.m.  each  day. 

Place:  National  Science  Foundation,  4201 
Wilson  Blvd.,  Arlington.  Va  (unless  noted). 

Type  of  Meetings:  Closed. 

SBIR  Program  Contact  Person:  Dr.  Cheryl 
Albus.  Program  Analyst,  DMII,  Room  590, 
NaUonal  Science  Foundation.  4201  Wilson 
Blvd..  Arlington.  Va.  telephone  (703)  306- 
1390. 

Purpose  of  Meetings:  To  provide  advice 
and  recommendations  concerning  proposals 
submitted  to  NSF  for  financial  support. 

Agenda:  To  review  and  evaluate  proposals 
submitted  to  the  Small  Business  Innovative 
Research  (SBIR)  Program  as  part  of  the 
selection  process  for  awards. 

Reason  for  Closing:  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature,  including 
technical  information:  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with  the 
proposals.  These  matters  are  exempt  under  5 
U.S.C.  552b(c)  (4)  and  (6)  of  the  Government 
in  the  Sunshine  Act. 

Dated:  July  15,  1997. 
M.  Rebecca  Winkler, 
Committee  Management  Officer. 
[FR  Doc.  97-19102  Filed  7-18-97;  8:45  am) 
BILUNG  CODE  7S66-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

GPU  Nuclear  Corporation;  Three  Mile 
Island  Nuclear  Generating  Station,  Unit 
1 ;  Exemption 

I 

GPU  Nuclear  Corporation  (GPU  or  the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-50  for  the 
Three  Mile  Island  Nuclear  Generating 
Station.  Unit  1  (TMI-1  or  the  facility). 
The  facility  consists  of  one  pressurized 
water  reactor  located  at  the  licensee's 
site  in  Dauphin  County,  Pennsylvania. 
The  license  provides,  among  other 
things,  that  it  is  subject  to  all  rules, 
regulations  and  orders  of  the  Nuclear 
Regulatory  Commission  (the 
Commission  or  NRC)  now  and  hereafter 
in  effect. 

n 

Section  ni.G.2  to  Appendix  R  of  10 
CFR  part  50  specifies  the  fire  protection 
requirements  for  redundant  trains  of 
systems  necessary  to  achieve  and 
maintain  safe  shutdovsrn  conditions 


Federal  Register  /  Vol.  62.  No.  139  /  Monday,  July  21,  1997  /  Notices 


39033 


when  the  redundant  trains  are  located 
within  the  same  fire  area.  Subsection 
III.G.2.C  requires  that  automatic  fire 
suppression  systems  shall  be  installed 
in  fire  areas  where  redundant  circuits 
required  for  safe  shutdown  are 
separated  by  fire  barriers  having  a  1- 
hour  rating  and  have  fire  detectors 
installed.  By  letter  dated  August  16. 
1996,  supplemented  by  letters  dated 
August  28.  1996,  and  January  3,  1997. 
the  licensee  requested  an  exemption 
fi-om  the  requirements  of  Section 
III.G.2,c  of  Appendix  R.  to  the  extent 
that  it  requires  the  installation  of 
automadc  fire  suppression  systems.  The 
exemption  was  requested  for  fire  areas 
CB-FA-2b,  CB-FA-2C,  CB-FA-2d.  CB- 
FA-2e,  CB-FA-2f,  CB-FA-2g,  CB-FA- 
3a,  and  CB-FA-3b,  and  fire  zone  FH- 
FZ-5  at  TMI-1.  The  licensee  is  seeking 
this  exemption  in  accordance  with  the 
provisions  of  10  CFR  50.12. 

The  licensee's  request  encompasses 
eight  fire  areas  and  one  fire  zone  where 
Thermo-Lag  fire  barrier  systems  were 
installed  on  electrical  raceways  to 
protect  circuits  required  for  safe 
shutdowra.  The  Thermo-Lag  barriers 
were  originally  installed  to  provide  3- 
hour  separation  between  redundant 
circuits  located  in  the  same  fire  area.  As 
part  of  the  licensee's  review  of  installed 
Thermo-Lag  fire  barriers  at  TMI-1,  the 
licensee  identified  locations  that  do  not 
support  a  3-hour  rating. 

The  licensee  requested  the  exemption 
after  determining  that  installation  of  fire 
suppression  systems  in  the  affected 
areas  was  not  a  viable  alternative  for 
meeting  the  regulatory  requirements  of 
Section  III.G.2.C.  The  licensee  stated 
that  installation  of  an  automatic 
suppression  system  is  not  desirable 
because  of  the  potential  for  electrical 
equipment  damage  from  a  water 
suppression  system  and  because  of 
personnel  hazard  concerns  from  a 
carbon  dioxide  suppression  system. 
Halon  gas  suppression  systems  cannot 
be  used  because  of  environmental 
considerations.  The  licensee  determined 
that  modification  of  the  existing 
Thermo-Lag  fire  barrier  envelopes 
within  the  affected  fire  areas  to  achieve 
a  3-hour  rating,  and  thereby  eliminating 
the  regulatory  requirement  for  fire 
suppression  systems,  represented  a 
substantia]  hardship  without  a 
significant  increase  in  the  level  of 
protection  provided. 

In  lieu  of  installing  automatic  fire 
suppression  systems,  the  licensee 
proposed  installing  area-wide  automatic 
fire  detection  systems  in  each  of  the 
affected  areas  and  establishing  a 
minimum  1-hour  fire  rating  for  the 
existing  Thermo-Lag  fire  barriers. 


m 

The  NRC  staff  has  completed  its  safety 
evaluation  of  the  licensee's  request  for 
exemption  from  certain  requirements  of 
Section  in.G.2.c  of  Appendix  R.  The 
staffs  review  included  an  evaluation  of 
the  fire  hazards,  the  fire  protection 
features  and  the  safe  shutdown  circuits 
present  in  each  of  the  affected  fire  areas. 

The  licensee  has  administrative 
controls  in  place  for  transient 
combustibles  and  work  in  the  plant  in 
accordance  with  Section  III.K  of 
Appendix  R  as  documented  in  an  NRC 
Safety  Evaluation  dated  June  4,  1984. 
These  controls  require,  in  part,  that  total 
in-situ  plus  allowable  transient  fire 
loads  (or  cumulative  load)  in  a  given  fire 
area/ zone  be  half  of  that  which  would 
challenge  the  lowest  rated  fire  barrier  in 
the  zone.  These  limits  are  documented 
in  licensee  procedures  that  are 
referenced  in  and  implemented  by  the 
licensee's  Fire  Protection  Program. 

The  licensee  completed  an  evaluation 
of  the  Thermo-Lag  fire  barriers  which 
are  the  subject  in  this  exemption  request 
in  Topical  Report  #904,  "TMI  1 
Evaluation  of  Thermo-Lag  Fire 
Barriers,"  dated  July  10,  1996,  and 
provided  in  a  letter  dated  August  28, 
1996.  The  licensee  found  that  the 
subject  Thermo-Lag  barriers  either 
currently  have  a  fire  rating  of  1-hour  or 
more  (in  accordance  with  an  American 
Society  for  Testing  and  Materials 
(ASTM)  E-119  fire  exposiu«  test)  or  the 
licensee  has  committed  to  upgrade  the 
existing  barriers  to  achieve  a  1-hour 
rating. 

For  a  postulated  fire  in  areas  CB-FA- 
2b,  CB-FA-2C,  CB-FA-2d,  CB-FA-2e,  B- 
FA-2f,  CB-FA-2g,  CB-FA-3a,  and  CB- 
FA-3b,  the  loss  of  redundant  trains  of 
several  different  safe  shutdowTi  circuits, 
including  reactor  make-up  and 
supporting  functions,  RCS  pressure 
control,  steam  generator  pressure  and 
level  functions,  source  range 
monitoring,  electrical  power  system 
function,  non-nuclear  instrumentation/ 
integrated  control  system  (NNI/ICS) 
cabinets,  and  reactor  coolant  pump 
(RCP)  thermal  barrier  cooling  funcdons, 
could  occur.  These  circuits  must  be 
maintained  functional  and  free  from  fire 
damage  to  assure  shutdown  of  the  plant. 

Fires  in  these  eight  fire  areas  are 
postulated  to  be  slowly  developing 
cable  fires,  with  possible  ignition 
sources,  including  electrical  switchgear, 
fan  motors,  or  heater  controllers. 
Exposure  of  the  protected  envelopes  to 
fire  QDuld  be  expected  in  some  of  the 
fire  areas,  should  a  fire  occur.  Some  of 
the  envelopes  are  in  close  proximity  to 
heavily  loaded  cable  trays,  which  could 
contribute  to  a  postulated  fire.  The  fire 


loadings  for  these  fire  areas  range  from 
low  to  moderate. 

The  licensee  has  committed  to 
augmenting  the  existing  detection 
systems  in  the  eight  fire  areas  listed 
above  with  area-wide  early  warning  fire 
detection  systems  The  systems  to  be 
installed  are  designed  to  detect  invisible 
molecules  generated  during  the 
precombustion  phases  of  an  incipient 
fire  and  to  provide  active  and 
continuous  sampling  of  the  air.  The 
systems  operate  independenUy  of  air 
movement  and  are  much  more  sensitive 
than  conventional  ionization  detection. 

If  a  fire  were  to  occur  in  a  given  fire 
area,  detection  by  the  proposed  area- 
wide  detection  system  would  most 
likely  be  rapid.  "The  existing  heating, 
ventilation,  and  air  conditioning 
(HVAC)  smoke  detecUon  systems  would 
isolate — 5-room  ventilation  upon 
detecting  smoke  in  the  area.  Indication 
of  fire  would  be  received  in  the  control 
room,  and  if  necessary,  the  fire  brigade 
would  be  dispatched.  The  fire  brigade 
response  time  to  any  of  the  fire  areas 
upon  receipt  of  an  alarm  has  been 
conservatively  estimated  at  15  minutes. 
Manual  firefighting  equipment  (hand- 
held fire  extinguishers  and  hose 
stations)  is  available  in,  or  adjacent  to, 
all  of  thf  fire  areas.  Manual  suppression 
could  be  brought  to  bear  on  a  fire  within 
any  of  these  fire  areas  within  15 
minutes. 

For  fire  areas  CB-FA-2b,  CB-FA-2c, 
CB-FA-2d.  CB-FA-2e,  CB-FA-2f,  CB- 
FA-2g,  CB-FA-3a,  and  CB-FA-3b,  die 
exposure  threat  of  the  Thermo-Lag 
protected  circuits  is  low  due  to  the 
proximity  of  the  Thermo-Lag  envelopes 
to  intervening  combustibles.  Therefore, 
a  1-hour  barrier  coupled  with  an  area- 
wide  early  warning  fire  detection 
system  and  a  rapid  fire  brigade  response 
meets  the  defense-in-depth  principle. 
There  is  reasonable  assurance  that  a  fire 
in  any  of  these  fire  areas  will  not 
adversely  affect  the  ability  to  achieve 
and  maintain  safe  shutdown. 

The  staff  does  not  believe  the  same 
assurance  has  been  provided  for  fire 
zone  FH-FZ-5.  The  Thermo-Lag 
protected  envelope  in  fire  zone  FH-FZ- 
5  passes  direcdy  over  switchgear  and  is 
in  close  proximity  to  cable  trays  which 
present  a  combustible  hazard.  The 
combustible  loading  in  this  zone  is 
higher  than  the  other  eight  fire  areas, 
and  the  area-wide  detection  is  not 
available  on  all  elevations  of  this  fire 
zone.  Given  these  factors,  there  is  no 
reasonable  assurance  that  a  fire  would 
not  damage  cables  in  the  protected 
envelope.  There  is  only  one  Thermo-Lag 
envelope  in  this  zone,  made  up  of 
protected  conduit.  The  staff  does  not 
believe  an  undue  hardship  exists  with 
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respect  to  upgrading  this  envelope  to  a 
3-hour  fire  rating. 

On  the  basis  of  the  NRC  staff 
evaluations  discussed  above,  and 
contingent  on  the  installation  of  area- 
wide  fire  detection  systems,  upgrading 
the  existing  Thermo-Lag  fire  barriers  to 
ensure  a  minimum  1-hour  fire  rating, 
and  continued  implementation  of  the 
administrative  controls  previously 
discussed,  the  staff  has  concluded  that 
an  exemption  from  the  technical 
requirements  of  Section  III.G.2.C  of 
Appendix  R,  to  the  extent  that  it 
requires  the  installation  of  automatic 
fire  suppression  systems,  should  be 
granted  for  fire  areas  CB-FA-2b,  CB- 
FA-2C,  CB-FA-2d,  CB-FA-2e,  CB-FA- 
2f,  CB-FA-2g,  CB-FA-3a,  and  CB-FA- 
3b.  The  staff  has  concluded  that  the 
licensee's  exemption  request  for  fire 
zone  FH-FZ-5  should  be  denied. 

rv 

The  Commission  has  determined  that, 
pursuant  to  10  CFR  50.12,  the 
exemption  requested  by  the  hcensee  in 
the  letter  dated  August  16,  1996, 
supplemented  by  letters  dated  August 
28.  1996,  and  January  3,  1997.  for  fire 
areas  CB-FA-2b.  CB-FA-2C,  CB-FA- 
2d.  CB-FA-2e,  CB-FA-2f,  CB-FA-2g, 
CB-FA-3a.  and  CB-FA-3b.  is 
authorized  by  law,  will  not  present  an 
undue  risk  to  public  health  and  safety, 
and  is  consistent  with  the  common 
defense  and  security.  The  Commission 
has  further  determined  that  special 
circumstances  are  present  in  that 
application  of  the  regulation  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule,  which  is  to 
establish  fire  protection  features  such 
that  the  ability  to  perform  safe 
shutdown  functions  in  the  event  of  a 
fire  is  maintained. 

Therefore,  contingent  on  the 
installation  of  an  area-wide  fire 
detection  system  in  the  affected  fire 
areas  and  upgrading  the  existing 
Thermo-Lag  fire  barriers  within  the 
affected  fire  areas  to  ensure  a  minimum 
1-hour  fire  rating,  and  continued 
implementation  of  the  administrative 
controls  discussed  above,  the 
Commission  hereby  grants  GPU  Nuclear 
Corporation  an  exemption  from  the 
technical  requirements  of  Section 
III.G.2.C  of  Appendix  R,  to  the  extent 
that  it  requires  the  installation  of 
automatic  fire  suppression  systems,  for 
fire  areas  CB-FA-2b,  C&-FA-2C,  CB- 
FA-2d,  CB-FA-2e.  CB-FA-2f,  CB-FA- 
2g,  CB-FA-3a,  and  CB-FA-3b,  at  TMl- 
1 .  The  request  for  exemption  for  fire 
zone  FH-FZ-5,  included  by  the  licensee 
in  the  same  submittal,  is  denied. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 


granting  of  this  exemption  will  have  no 
significant  impact  on  the  quality  of  the 
human  environment  (62  FR  37082). 
This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
Samuel  J.  Collins, 
Director.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  97-19063  Filed  7-lft-97;  8:45  am] 
BILUNG  COM  7M»-01-«> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-275  and  50-323] 

Pacific  Gas  and  Electric  Company; 
Diablo  Canyon  Power  Plant,  Unit  Nos. 
1  and  2;  Notice  of  Withdrawal  of 
Application  for  Amendments  to  Facility 
Operating  Licenses 

The  United  States  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Pacific  Gas  and 
Electric  Company  (the  hcensee)  to 
withdraw  its  January  17, 1996,  as 
supplemented  by  letter  dated  July  17, 
1996,  application  for  proposed 
amendment  to  Facility  Operating 
License  Nos.  DPR-80  and  DPR-82  for 
the  Diablo  Canyon  Power  Plant.  Unit 
Nos.  1  and  2,  located  in  San  Luis  Obispo 
County,  California. 

The  proposed  amendment  would 
have  relocated  selected  technical 
specifications  (TS)  in  accordance  with 
the  Commission's  Final  PoUcy 
Statement  (10  CFR  50.36)  for  relocation 
of  current  TS  that  do  not  meet  any  of  the 
screening  criteria  for  retention.  These 
TS  would  have  been  relocated  to  the 
Diablo  Canyon  Power  Plant  Equipment 
Control  Guidelines.  This  change  would 
also  create  TS  6.8.4.J,  "Explosive  Gas 
and  Storage  Tank  Radioactivity 
Monitoring  Program." 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  pubUshed  in 
the  Federal  Register  on  April  10,  1996 
(61  FR  15991).  However,  by  letter  dated 
July  2, 1997,  the  licensee  withdrew  the 
proposed  change. 

For  further  details  writh  respect  to  this 
action,  see  the  application  for 
amendment  dated  January  17, 1996,  as 
supplemented  by  letter  dated  July  17, 
1996,  and  the  Ucensee's  letter  dated  July 
2, 1997,  which  withdrew  the 
application  for  Ucense  amendment.  The 
above  documents  are  available  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  2120  L  Street, 
NW.,  Washington,  DC,  and  the  local 


public  document  room  located  at 
California  Polytechnic  State  University, 
Robert  E.  Kennedy  Library,  Government 
Documents  and  Maps  Department,  San 
Luis  Obispo,  California  93407. 

Dated  at  Rockville,  Maryland  this  15th  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
Steven  D.  Bloom, 

Project  Manager.  Project  Directorate  IV-2, 
Division  of  Reactor  Projects  IB/TV.  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  97-19061  Filed  7-18-97;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rei.  No.  IC-22749:  File  No.  812-10648] 

HotchWs  and  Wiley  Variable  Trust,  et 
al. 

July  14, 1997. 

AGENCY:  The  Securities  and  Exchange 
Commission  (the  "Commission"). 
ACTION:  Notice  of  application  for  an 
exemption  pursuant  to  the  Investment 
Company  Act  of  1940  (the  "1940  Act"). 

APPLICANTS:  Hotchkis  and  Wiley 
Variable  Trust  (the  "Trust")  and  Merrill 
Lynch  Asset  Management,  L.P. 
("MLAM"). 

RELEVANT  1»40  ACT  SECTIONS:  Order 
requested  pursuant  to  Section  6(c) 
granting  exemptions  from  the  provisions 
of  Sections  9(a),  13(a),  15(a),  and  15(b) 
of  the  1940  Act  and  Rules  6e-2(b)(15) 
and  6e-3(T)(b)(15)  thereunder. 
SUMMARY  OF  APPLICATION:  Applicants 
seek  exemptive  relief  to  the  extent 
necessary  to  permit  shares  of  the  Trust 
and  shares  of  any  other  investment 
company  or  portfolio  that  is  designed  to 
fund  insurance  products  and  for  which 
Hotchkis  and  Wiley  ("H&W")  may  serve 
in  the  future,  as  investment  adviser, 
administrator,  manager,  principal 
underwriter,  or  sponsor  ("Future 
Trusts,"  together  with  Trust,  "Trusts") 
to  be  sold  to  and  held  by  variable 
annuity  and  variable  life  insurance 
separate  accounts  of  both  affiliated  and 
unaffiliated  life  insurance  companies 
and  by  qualified  pension  and  retirement 
plans  ("Qualified  Plans"  or  "Plans") 
outside  of  the  separate  account  context. 
FILING  DATE:  This  application  was  filed 
on  May  9,  1997. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  wrill  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  must  be 
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received  by  the  Commission  by  5:30 
p.m.  on  August  8,  1997,  and  must  be 
accompanied  by  proof  of  service  on 
Applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
N.W.,  Washington,  D.C.  20549. 
Applicants,  c/o  Lawrence  A.  Rogers, 
Esq.,  Merrill  Lynch  Asset  Management, 
L.P.,  800  Scudders  Mill  Road, 
Plainsboro,  New  Jersey  08536. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ethan  D.  Corey,  Attorney,  or  Kevin  M. 
'  Kirchoff,  Branch  Chief,  Office  of 
Insurance  Products,  Division  of 
Investment  Management,  at  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application;  the  complete  application  is 
available  for  a  fee  from  the  Public 
Reference  Branch  of  the  Commission. 

Applicants'  Representations 

1.  The  Trust,  a  Massachusetts 
business  trust,  is  registered  under  the 
1940  Act  as  an  open-end,  management 
investment  company.  The  Trust 
currently  consists  of  three  separate 
portfolios  (each,  a  "Portfolio"),  each  of 
which  has  its  own  investment  objective 
or  objectives,  and  policies. 

2.  H&W,  an  operating  division  of 
MLAM,  serves  as  the  investment  adviser 
to  the  Trust.  MLAM  is  a  limited 
partnership,  the  general  partner  of 
which  is  Princeton  Services,  Inc.  and 
the  limited  partner  of  which  is  Merrill 
Lynch  &  Co.,  Inc.  MLAM  is  registered 
with  the  Commission  as  an  investment 
adviser  pursuant  to  the  Investment 
Advisers  Act  of  1940. 

3.  Upon  effectiveness  of  the  Trust's 
registration  statement,  shares  of  each 
Portfolio  will  be  offered  to  insurance 
companies  as  investment  options  for 
their  separate  accounts  supporting 
variable  annuity  contracts  ("Current 
Participating  Insurance  Companies"). 

4.  Applicants  state  that,  upon  the 
granting  of  the  exemptive  relief 
requested  by  the  Application,  the  Trust 
intends  to  offer  shares  representing 
interests  in  each  Portfolio,  and  any 
future  Portfolios  (each,  a  "Futvire 
Portfolio,"  together  with  Portfolio 
"Portfolios"),  to  separate  accounts  of 
insurance  companies,  including  both 
the  Current  Participating  Insurance 
Companies  and  other  insurance 
companies  ("Other  Insurance 


Companies")  to  serve  as  the  investment 
vehicle  for  variable  annuity  contracts 
and  variable  life  insurance  contracts 
(collectively.  "Variable  Contracts").  The 
Current  Participating  Insurance 
Companies  and  Other  Insurance 
Companies  which  elect  to  purchase 
shares  of  one  or  more  Portfolios  are 
collectively  referred  to  herein  as 
"Participating  Insurance  Companies." 
The  Participating  Insurance  Companies 
will  establish  their  own  separate 
accounts  ("Separate  Accounts")  and 
design  their  own  Variable  Contracts. 
Applicants  also  propose  that  the 
Portfolios  offer  and  sell  their  shares 
directly  to  Qualified  Plans  outside  of  the 
separate  account  context. 

Applicants'  Legal  Analysis 

1.  Applicants  request  an  order 
pursuant  to  Section  6(c)  of  the"1940  Act 
exempting  them  from  Sections  9{a), 
13(a),  15(a),  and  15(b)  of  the  1940  Act, 
and  Rules  6e-2(b)(15)  and  6e- 
3(T)(b){15)  thereunder,  to  the  extent 
necessary  to  permit  shares  of  the  Trusts 
to  be  offered  and  sold  to,  and  held  by: 
{1)  both  variable  annuity  and  variable 
life  insurance  separate  accounts  of  the 
same  life  insurance  company  or  of  any 
affiliated  life  insurance  company 
("mixed  funding");  (2)  separate 
accounts  of  unaffiliated  life  insurance 
companies  (including  both  variable 
annuity  separate  accounts  and  variable 
life  insurance  separate  accounts) 
("shared  funding");  and  (3)  trustees  of 
Qualified  Plans. 

2.  In  connection  with  the  funding  of 
scheduled  premium  variable  life 
insurance  contracts  issued  through  a 
separate  account  registered  under  the 
1940  Act  as  a  unit  investment  trust. 
Rule  6e-2(b)(15)  provides  partial 
exemptions  from  Sections  9(a),  13(a), 
15(a),  and  15(b)  of  the  1940  Act.  These 
exemptions  are  available  only  if  the 
separate  account  is  organized  as  a  unit 
investment  trust,  all  the  assets  of  which 
consist  of  the  sheu^s  of  one  or  more 
registered  management  investment 
companies  which  offer  their  shares 
exclusively  to  variable  life  insurance 
separate  accounts  of  the  life  insurer  or 
of  any  affiliated  life  insurer.  Thus,  the 
exemptions  provided  by  Rule  6e-2  are 
not  available  if  a  scheduled  premium 
variable  life  insurance  separate  account 
owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  a  variable 
aimuity  separate  account  or  a  flexible 
premium  variable  life  insurance 
separate  account  of  the  same  insurance 
company,  or  to  an  unaffiliated  life 
insurance  company.  In  addition,  the 
relief  granted  by  Rule  6e-2(b)(15)  is  not 
available  if  the  scheduled  premium 
variable  life  insurance  separate  account 


owns  shares  of  an  underlying  fund  that 
also  offers  its  shares  to  Qualified  Plans. 

3.  Rule  6e-3(T)(b)(15)  provides 
similar  partial  exemptions  in 
connection  with  flexible  premium 
variable  life  insurance  contracts  issued 
through  a  separate  account  registered 
under  the  1940  Act  as  a  unit  investment 
trust.  These  exemptions,  however,  are 
available  only  if  all  the  assets  of  the 
separate  account  consist  of  the  shares  of 
one  or  more  registered  management 
investment  companies  which  offer  their 
shares  "exclusively  to  separate  accounts 
of  the  Pife  insurer,  or  of  any  affiliated 
life  insurance  company,  offering  either 
scheduled  premium  variable  life 
insurance  contacts  or  flexible  premium 
variable  life  insurance  contracts  or  both; 
or  which  also  offer  their  shares  to 
variable  annuity  separate  accounts  of 
the  life  insurer  or  of  an  affiliated  life 
insurance  company."  Thus,  the 
exemptions  provided  by  Rule  6e- 
3(T)(b)(15)  are  available  if  the 
underlying  fund  is  engaged  in  mixed 
funding,  but  are  not  available  if  the  fund 
is  engaged  in  shared  funding  or  if  the 
fund  sells  its  shares  to  Qualified  Plans. 

4.  Applicants  state  that  current  tax 
law  permits  the  Trust  to  increase  its 
asset  base  through  the  sale  of  its  shares 
to  Qualified  Plans.  Section  817(h)  of  the 
Internal  Revenue  Code  of  1986,  as 
amended  (the  "Code"),  imposes  certain 
diversification  standards  on  the  assets 
underlying  Variable  Contracts,  such  as 
those  in  each  Portfolio.  The  Code 
provides  that  Variable  Contracts  will  not 
be  treated  as  annuity  contracts  or  life 
insurance  contracts,  as  the  case  may  be, 
for  any  period  (or  any  subsequent 
period)  for  which  the  underlying  assets 
are  not,  in  accordance  with  regulations 
issued  by  the  Treasury  Department  (the 
"Regulations"),  adequately  diversified. 
On  March  2,  1989,  the  Treasury 
Department  issued  regulations  (Treas. 
Reg.  1.817-5)  which  established  specific 
diversification  requirements  for 
investment  portfolios  underlying 
Variable  Contracts.  The  Regulations 
generally  provide  that,  in  order  to  meet 
these  diversification  requirements,  all  of 
the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accovmts  of  one  or 
more  life  insurance  companies. 
Notwithstanding  this,  the  Regulations 
also  contain  an  exception  to  this 
requirement  that  permits  trustees  of  a 
qualified  pension  or  retirement  plan  to 
hold  shares  of  an  investment  company, 
the  shares  of  which  are  also  held  by 
insurance  company  segregated  asset 
accounts,  without  adversely  affecting 
the  status  of  the  investment  company  as 
an  adequately  diversified  underlying 
investment  for  Variable  Contracts  issued 
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through  such  segregated  asset  accounts 
(Treas.  Reg.  1.817-5(n(3)(iii)). 

5.  The  promulgation  of  Rules  6e-2 
and  6e-3(T)  preceded  the  issuance  of 
these  Regulations.  Applicants  state  that, 
given  the  then-current  tax  law.  the  sale 
of  shares  of  the  same  investment 
company  to  both  the  separate  accounts 
of  insurers  and  to  Qualified  Plans  could 
not  have  been  envisioned  at  the  time  of 
the  adoption  of  Rules  6e-2(b)(5)  and  6e- 
3(T)[b)(15). 

6.  Section  9(a)(3)  of  the  1940  Act 
provides,  among  other  things,  that  it  is 
unlawful  for  any  company  to  serve  as 
investment  adviser  or  principal 
underwriter  of  any  registered  open-end 
investment  company  if  an  affiliated 
person  of  that  company  is  subject  to  a 
disqualification  enumerated  in  Sections 
9(a)  (1)  or  (2)  of  the  1940  Act.  Rules  6e- 
2(b)(15)  (i)  and  (ii)  and  Rule  6e- 
3(T)(b)(15)  (i)  and  (ii)  under  the  1940 
Act  provide  exemptions  from  Section 
9(a)  under  certain  circumstances, 
subject  to  the  limitations  on  mixed  and 
shared  funding  imposed  by  the  1940  Act 
and  the  rules  thereunder.  These 
exemptions  limit  the  application  of  the 
eligibility  restrictions  to  affiliated 
individuals  or  companies  that  directly 
participate  in  the  management  of  the 
underlying  management  company. 

7.  Applicants  state  that  the  partial 
relief  granted  in  Rules  6e-2rb)(15)  and 
6e-3(T)(b)(15)  from  the  requirements  of 
Section  9  of  the  1940  Act,  in  effect, 
limits  the  amount  of  monitoring 
necessary  to  ensure  compliance  with 
Section  9  to  that  which  is  appropriate  in 
light  of  the  policy  and  purposes  of 
Section  9.  Applicants  state  that  those 
1940  Act  rules  recognize  that  it  is  not 
necessary  for  the  protection  of  investors 
or  the  purposes  fairly  intended  by  the 
policy  and  provisions  of  the  1940  Act  to 
apply  the  provisions  of  Section  9(a)  to 
the  many  individuals  in  a  large 
insurance  company  complex,  most  of 
whom  will  have  no  involvement  in 
matters  pertaining  to  investment 
companies  in  that  organization. 
Applicants  state  that  it  is  unnecessary  to 
apply  Section  9(a)  to  individuals  in 
various  unaffiliated  Participating 
Insurance  Companies  (or  affiliated 
companies  of  Participating  Insurance 
Companies)  that  may  utilize  the  Trusts 
as  the  funding  medium  for  Variable 
Contracts.  According  to  Applicants, 
there  is  no  regulatory  purpose  in 
extending  the  Section  9(a)  monitoring 
requirements  because  of  mixed  or 
shared  funding.  The  Participating 
Insurance  Companies  and  Qualified 
Plans  are  not  expected  to  play  any  role 
in  the  management  or  administration  of 
the  Trusts.  Moreover,  those  individuals 
who  participate  in  the  management  or 


administration  of  the  Trusts  will  remain 
the  same  regardless  of  which  Separate 
Accounts  or  Qualified  Plans  use  the 
Trusts.  Applicants  argue  that  applying 
the  monitoring  requirements  of  Section 
9(a)  because  of  investment  by  other 
insurers'  separate  accounts  would  be 
unjustified  and  would  not  serve  any 
regulatory  purpose. 

8.  Applicants  also  state  that  in  the 
case  of  Qualified  Plans,  the  Plans, 
unlike  the  Separate  Accounts,  are  not 
themselves  investment  companies,  and 
therefore  are  not  subject  to  Section  9  of 
the  1940  Act.  Furthermore,  it  is  not 
anticipated  that  a  Qualified  Plan  would 
be  an  affiliated  person  of  any  of  the 
Trusts  by  virtue  of  its  shareholders. 

Pass-Through  Voting 

9.  Rul»6e-2(b)(15)(iii)  and  6e- 
3(T)(b)(l5)(iii)  under  the  1940  Act 
provide  exemptions  from  the  pass- 
through  voting  requirement  with  respect 
to  several  significant  matters,  assuming 
that  the  limitations  on  mixed  and 
shared  funding  imposed  by  the  1940  Act 
and  the  rules  promulgated  thereunder 
£u«  observed. 

10.  Rules  6e-2(b)(15)  and  6e- 
3{T)(b)(15)  under  the  1940  Act  give  the 
Participating  Insurance  Companies  the 
right  to  disregard  voting  instructions  of 
contract  owners.  Rules  6e- 
2(b)(15}(ui)(A)  and  6e-3(T)(b){15)(iii)(A) 
each  provide  that  the  insurance 
company  may  disregard  the  voting 
instructions  of  its  contract  owners  with 
respect  to  the  investments  of  an 
underlying  fund,  or  any  contract 
between  a  fund  and  its  investment 
adviser,  when  required  to  do  so  by  an 
insurance  regulatory  authority  (subject 
to  the  provisions  of  paragraphs  (b)(5)(i) 
and  (b)(7)(ii)(A)  of  Rules  6e-2  and  6e- 
3(T)  under  the  1940  Act).  Rules  6e- 
2(b)(15)(iii)(B)  and  6e- 
3(T)(b)(15)(iii)(A){2)  each  provide  that 
the  insurance  company  may  disregard 
voting  instructions  of  contract  owners  if 
the  contract  owners  initiate  any  change 
in  the  underlying  investment  company's 
investment  policies,  principal 
underwriter,  or  any  investment  adviser 
(subject  to  the  provisions  of  paragraphs 
(b)(5)(ii),  (b)(7)(ii)(B),  and  (b)(7)(ii)(C)  of 
Rules  6e-2  and  6e-3(T)  under  the  1940 
Act).  Applicants  represent  that  these 
rights  do  not  raise  any  issues  different 
from  those  raised  by  the  authority  of 
state  insiu-ance  administrators  over 
separate  accounts.  Under  Rules  6e- 
2(b){15)  and  6e-3(T)(b)(15),  an  insurer 
can  disregard  voting  instructions  of 
contract  owners  only  with  respect  to 
certain  specified  items.  Applicants  also 
note  that  the  potential  for  disagreement 
among  Separate  Accounts  is  limited  by 
the  requirements  in  Rules  6e-2  and  6e- 


3(T)  that  a  Participating  Insurance 
Company's  disregard  of  voting 
instructions  be  reasonable  and  based  on 
specific  good  faith  determinations. 

11.  Applicants  further  represent  that 
the  offer  and  sale  of  Portfolio  shares  to 
Qualified  Plans  will  not  have  any 
impact  on  the  relief  requested  in  this 
regard.  With  respect  to  the  Qualified 
Plans,  which  are  not  registered  as 
investment  companies  under  the  1940 
Act,  there  is  no  requirement  to  pass 
through  voting  rights  to  Plan 
participants.  Indeed,  to  the  contrary, 
applicable  law  expressly  reserves  voting 
rights  associated  with  Plan  assets  to 
certain  specified  persons.  Under  Section 
403(a)  of  ERISA,  shares  of  a  fund  sold 

to  a  Qualified  Plan  must  be  held  by  the 
trustees  of  the  Plan.  Section  403(a)  also 
provides  that  the  trustee(s)  must  have 
exclusive  authority  and  discretion  to 
manage  and  control  the  Plan  with  two 
exceptions:  (a)  When  the  Plan  expressly 
provides  that  the  trustee(s)  are  subject  to 
the  direction  of  a  named  fiduciary  who' 
is  not  a  trustee,  in  which  case  the 
trustees  are  subject  to  proper  directions 
made  in  accordance  with  the  terms  of 
the  Plan  and  not  contrary  to  ERISA;  and 
(b)  when  the  authority  to  manage, 
acquire  or  dispose  of  assets  of  the  Plan 
is  delegated  to  one  or  more  investment 
managers  pursuant  to  Section  402(c)(3) 
of  ERISA.  Unless  one  of  the  above  two 
exceptions  stated  in  Section  403(a) 
applies.  Plan  trustees  have  the  exclusive 
authority  and  responsibility  for  voting 
proxies. 

12.  Where  a  named  fiduciary  to  a 
Qualified  Plan  appoints  an  investment 
manager,  the  investment  manager  has 
the  responsibility  to  vote  the  shares  held 
imless  the  right  to  vote  such  shares  is 
reserved  to  the  trustees  or  the  named 
fiduciary.  The  Qualified  Plans  may  have 
their  trustee(s)  or  other  fiduciaries 
exercise  voting  rights  attributable  to 
investment  securities  held  by  the 
Qualified  Plans  in  their  discretion. 
Some  of  the  Qualified  Plans,  however, 
may  provide  for  the  trustee(s),  an 
investment  adviser  (or  advisers)  or 
another  named  fiduciary  to  exercise 
voting  rights  in  accordance  with 
instructions  from  participants. 

13.  Where  a  Qualified  Plan  does  not 
provide  participants  with  the  right  to 
give  voting  instructions,  Applicants  do 
not  see  any  potential  for  material 
irreconcilable  conflicts  of  interest 
between  or  among  variable  contract 
owners  and  Plan  investors  with  respect 
to  voting  of  the  respective  Portfolio's 
shares.  Accordingly,  unlike  the  case 
with  insurance  company  separate 
accounts,  the  issue  of  the  resolution  of 
material  irreconcilable  conflicts  with 
respect  to  voting  is  not  present  with 
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respect  to  such  Qualified  Plans  since  the 
Qualified  Plans  are  not  entitled  to  pass- 
through  voting  privileges. 

14.  Some  Qualified  Plans,  however, 
may  provide  participants  with  the  right 
to  give  voting  instructions.  Applicants 
note  that  there  is  no  reason  to  believe 
that  participants  in  Qualified  Plans 
generally  or  those  in  a  particular  Plan, 
either  as  a  single  group  or  in 
combination  with  participants  in  other 
Qualified  Plans,  would  vote  in  a  manner 
that  would  disadvantage  variable 
contract  owners.  Applicants,  therefore, 
submit  that  the  purchase  of  shares  of  the 
Portfolios  by  Qualified  Plans  that 
provide  voting  rights  does  not  present 
any  complications  not  otherwise 
occasioned  by  mixed  or  shared  funding. 

15.  Applicants  state  that  no  increased 
conflicts  of  interest  would  be  presented 
by  the  granting  of  the  requested  relief. 
Shared  funding  by  imaffiliated 
insurance  companies  does  not  present 
any  issues  that  do  not  already  exist 
where  a  single  insurance  company  is 
licensed  to  do  business  in  several  or  all 
states.  A  particular  state  insurance 
regulatory  body  could  require  action 
that  is  inconsistent  with  the 
requirements  of  other  states  in  which 
the  insurance  company  offers  its 
policies.  The  fact  that  different  insurers 
may  be  domiciled  in  different  states 
does  not  create  a  significantly  different 
or  enlarged  problem. 

16.  Applicants  submit  that  shared 
funding  by  unaffiliated  insurers,  in  this 
respect,  is  no  different  that  the  use  of 
the  same  investment  company  as  the 
funding  vehicle  for  affiliated  insurers, 
which  Rules  6e-2(b){15)  and  6e- 
3(T)(b)(15)  under  the  1940  Act  permit. 
Affiliated  insurers  may  be  domiciled  in 
different  states  and  be  subject  to 
differing  state  law  requirements. 
Affiliation  does  not  reduce  the  potential 
for  differences  in  state  regulatory 
requirements.  Applicants  state  that  the 
conditions  set  forth  below  are  designed 
to  safeguard  against,  and  provide 
procedures  for  resolving,  any  adverse 
effects  that  differences  among  state 
regulatory  requirements  may  produce.  If 
a  particular  state  insurance  regulator's 
decision  conflicts  with  the  majority  of 
other  state  regulators,  then  the  affected 
insurer  will  be  required  to  withdraw  its 
Separate  Account's  investment  in  the 
Portfolios.  This  requirement  will  be 
provided  for  in  agreements  that  will  be 
entered  into  by  Participating  Insurance 
Companies  with  respect  to  their 
participation  in  the  relevant  Portfolio. 

17.  Rules  6e-2(b)(15)  and  6e- 
3(T)(b)(15)  under  the  1940  Act  give  the 
insurance  company  the  right  to 
disregard  the  voting  instructions  of  the 
contract  owners.  Applicants  assert  that 


this  right  does  not  raise  any  issues 
different  from  those  raised  by  the 
authority  of  state  insurance 
administrators  over  separate  accounts. 
Under  Rules  6e-2(b)(15)  and  6e- 
3{T)(b)(15),  an  insurer  can  disregard 
contract  owner  voting  instructions  only 
with  respect  to  certain  specified  items. 
Affiliation  does  not  eliminate  the 
potential,  if  any  exists,  for  divergent 
judgments  as  to  the  advisability  or 
legality  of  a  change  in  investment 
policies,  principal  underwriter,  or 
investment  adviser  initiated  by  contract 
owners.  The  potential  for  disagreement 
is  limited  by  the  requirements  in  Rules 
6e-2  and  6e-3(T)  under  the  1940  Act 
that  the  insurance  company's  disregard 
of  voting  instructions  be  reasonable  and 
based  on  specific  good-faith 
determinations. 

18.  A  particular  insiu^r's  disregard  of 
voting  instructions,  nevertheless,  could 
conflict  with  the  majority  of  contract 
owner's  voting  instructions.  The 
insurer's  action  possibly  could  be 
different  than  the  determination  of  all  or 
some  of  the  other  insurers  (including 
affiliated  insurers)  that  the  voting 
instructions  of  contract  owners  should 
prevail,  and  either  could  preclude  a 
majority  vote  approving  the  change  or 
could  represent  a  minority  view.  If  the 
insurer's  judgment  represents  a  minority 
position  or  would  preclude  a  majority 
vote,  then  the  insurer  may  be  required, 
at  the  relevant  Portfolio's  election,  to 
withdraw  its  Separate  Account's 
investment  in  such  Trust,  and  no  charge 
or  penalty  will  be  imposed  as  a  result 

of  sueh  withdrawal.  This  requirement 
will  be  provided  for  in  the  agreements 
entered  into  with  respect  to 
participation  by  the  Participating 
Insurance  Companies  in  the  Portfolios. 

19.  Applicants  submit  that  there  is  no 
reason  why  the  investment  policies  of 
the  Portfolios  would  or  should  be 
materially  different  from  what  these 
policies  would  or  should  be  if  the 
Portfolios  funded  only  variable  aimuity 
contracts  or  variable  life  insurance 
policies,  whether  flexible  premium  or 
scheduled  premium  policies.  Each  type 
of  insurance  product  is  designed  as  a 
long-term  investment  program.  Each 
Portfolio  will  be  managed  to  attempt  to 
achieve  the  investment  objective  or 
objectives  of  such  Portfolio,  and  not  to 
favor  or  disfavor  any  particular 
Participating  Insurance  Company  or 
type  of  insurance  product. 

20.  Furthermore,  Applicants  assert 
that  no  one  investment  strategy  can  be 
identified  as  appropriate  to  a  particular 
insurance  product.  Each  pool  of  variable 
annuity  and  variable  life  insurance 
contract  owners  is  composed  of 
individuals  of  diverse  financial  status, 


age,  insurance,  and  investment  goals.  A 
Portfolio  supporting  even  one  type  of 
insurance  product  must  accommodate 
these  diverse  factors  in  order  to  attract 
and  retain  purchasers.  Permitting  mixed 
and  shared  funding  will  provide 
economic  justification  for  the 
continuation  of  the  relevant  Portfolio. 
Mixed  and  shared  funding  will  broaden 
the  base  of  contract  owners  which  will 
facilitate  the  establishment  of  additional 
portfolios  serving  diverse  goals. 

21.  Applicants  do  not  believe  that  the 
sale  of  the  shares  of  the  Portfolios  to 
Qualified  Plans  will  increase  the 
potential  for  material  irreconcilable 
conflicts  of  interest  between  or  among 
different  types  of  investors.  In 
particular.  Applicants  see  very  little 
potential  for  such  conflicts  beyond  that 
which  would  otherwise  exist  between 
variable  annuity  and  variable  life 
insurance  contract  owners. 

22.  As  noted  above.  Section  817(h)  of 
the  Code  imposes  certain  diversification 
standards  on  the  underlying  assets  of 
variable  aimuity  contracts  and  variable 
life  insurance  contracts  held  in  the 
portfolios  of  management  investment 
companies.  The  Code  provides  that  a 
variable  contract  shall  not  be  treated  as 
an  aimuity  contract  or  life  insurance,  as 
applicable,  for  any  period  (and  any 
subsequent  period)  for  which  the 
investments  are  not,  in  accordance  with 
Regulations,  adequately  diversified. 

23.  Regulations  issued  under  Section 
817(h)  provide  that,  in  order  to  meet  the 
statutory  diversification  requirements, 
all  of  the  beneficial  interests  in  the 
investment  company  must  be  held  by 
the  segregated  asset  accounts  of  one  or 
more  insurance  companies.  The 
Regulations,  however,  contain  certain 
exceptions  to  this  requirement,  one  of 
which  allows  shares  in  an  underlying 
mutual  fund  to  be  held  by  the  trustees 
of  a  qualified  pension  or  retirement  plan 
without  adversely  affecting  the  ability  of 
shares  in  the  underlying  fund  also  to  be 
held  by  separate  accounts  of  insurance 
companies  in  connection  with  their 
variable  contracts.  (Treas.  Reg.  1.817- 
5(fl(3)(iii)).  Thus,  the  Regulations 
specifically  permit  "qualified  pension 
or  retirement  plans"  and  separate 
accounts  to  invest  in  the  same  portfolio 
of  an  underlying  fund.  For  this  reason. 
Applicants  assert  that  neither  the  Code, 
nor  the  Regulations,  nor  the  Revenue 
Rulings  thereunder,  present  any 
inherent  conflicts  of  interest. 

24.  Applicants  note  that  while  there 
are  differences  in  the  manner  in  which 
distributions  from  Variable  Contracts 
and  Qualified  Plans  are  taxed,  these 
differences  will  have  no  impact  on  the 
Trusts.  When  distributions  are  to  be 
made,  and  a  Separate  Account  or  a 
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Qualified  Plan  is  unable  to  net  purchase 
payments  to  make  the  distributions,  the 
Separate  Account  and  Qualified  Plan 
will  redeem  shares  of  the  relevant 
Portfolio  at  their  respective  net  asset 
value  in  conformity  with  Rule  22c-l 
under  the  1940  Act  (without  the 
imposition  of  any  sales  charge)  to 
provide  proceeds  to  meet  distribution 
needs.  A  Participating  Insurance 
Company  then  will  make  distributions 
in  accordance  with  the  terms  of  its 
Variable  Contract,  and  a  Qualified  Plan 
then  will  make  distributions  in 
accordance  with  the  terms  of  the  Plan. 

25.  Applicants  state  that  it  is  possible 
to  provide  an  equitable  means  of  giving 
voting  rights  to  contract  owners  in  the 
Separate  Accounts  and  to  Qualified 
Plans.  In  connection  with  any  meeting 
of  shareholders,  the  Trusts  will  inform 
each  shareholder,  including  each 
Separate  Account  and  Qualified  Plan,  of 
information  necessary  for  the  meeting, 
including  their  respective  share  of 
ownership  in  the  relevant  Portfolio. 
Each  Participating  Insurance  Company 
then  will  solicit  voting  instructions  in 
accordance  with  Rules  6e-2  and  6e— 
3(T).  as  applicable,  and  its  participation 
agreement  with  the  relevant  Trust. 
Shares  held  by  Qualified  Plans  will  be 
voted  in  accordance  with  applicable 
law.  The  voting  rights  provided  to 
Qualified  Plans  with  respect  to  shares  of 
the  Trusts  would  be  no  different  from 
the  voting  rights  that  are  provided  to 
Qualified  Plans  with  respect  to  shares  of 
funds  sold  to  the  general  public. 

26.  Applicants  submit  that  the  ability 
of  the  Portfolios  to  sell  their  shares 
directly  to  Qualified  Plans  does  not 
create  a  "senior  security"  as  such  term 
is  defined  under  Section  18(g)  of  the 
1940  Act  "Senior  security"  is  defined 
under  Section  18(g)  of  the  1940  Act  to 
include  "any  stock  of  a  class  having 
priority  over  any  other  class  as  to 
distribution  of  assets  or  payment  of 
dividends."  As  noted  above,  regardless 
of  the  rights  and  benefits  of  participants 
under  Qualified  Plans,  or  contract 
owners  under  Variable  Contracts,  the 
Qualified  Plans  and  the  Separate 
Accounts  only  have  rights  with  respect 
to  their  respective  shares  of  the  Portfolio 
and  any  Future  Portfolio.  They  only  can 
redeem  such  shares  at  net  asset  value. 
No  shareholder  of  the  Portfolios  has  any 
preference  over  any  other  shareholder 
with  respect  to  distribution  of  assets  or 
payment  of  dividends. 

27.  Applicants  assert  that  there  are  no 
conflicts  between  the  contract  owners  of 
the  Separate  Accounts  and  participants 
under  the  Qualified  Plans  with  respect 
to  the  state  insurance  commissioners' 
veto  powers  over  investment  objectives. 
Applicants  note  that  the  basic  premise 


of  corporate  democracy  and  shareholder 
voting  is  that  not  all  shtireholders  may 
agree  with  a  particular  proposal. 
Although  the  interests  and  opinions  of 
shareholders  may  differ,  this  does  not 
mean  that  inherent  conflicts  of  interest 
exist  between  or  among  such 
shareholders.  State  insurance 
commissioners  have  been  given  the  veto 
power  in  recognition  of  the  fact  that 
insurance  companies  usually  cannot 
simply  redeem  their  separate  accounts 
out  of  one  fund  and  invest  in  another. 
Generally,  time-consuming,  complex 
transactions  must  be  undertaken  to 
accomplish  such  redemptions  and 
transfers. 

28.  Conversely,  the  trustees  of 
Qualified  Plans  or  the  participants  in 
participant-directed  Qualified  Plans  can 
make  the  decision  quickly  and  redeem 
their  interest  in  the  Portfolios  and 
reinvest  in  another  funding  vehicle 
without  the  same  regulatory 
impediments  faced  by  separate  accounts 
or,  as  is  the  case  with  most  Qualified 
Plans,  even  hold  cash  pending  suitable 
investment. 

29.  Applicants  also  assert  that  there  is 
no  greater  potential  for  material 
irreconcilable  conflicts  arising  between 
the  interest  of  participants  in  the 
Qualified  Plans  and  contract  owners  of 
the  Separate  Accounts  from  future 
changes  in  the  federal  tax  laws  than  that 
which  already  exist  between  variable 
annuity  contract  owners  and  variable 
life  insurance  contract  owners. 

30.  Applicants  state  that  various 
factors  have  kept  more  insurance     ^ 
companies  from  offering  variable 
annuity  and  variable  life  insurance 
contracts  than  currently  offer  such 
contracts.  These  factors  include  the 
costs  of  organizing  and  operating  a 
funding  medium,  the  lack  of  expertise 
with  respect  to  investment  management 
(principally  with  respect  to  stock  and 
money  market  investments),  and  the 
lack  of  name  recognition  by  the  public 
of  certain  insurers  as  investment  experts 
with  whom  the  public  feels  comfortable 
entrusting  thefr  investment  dollars.  Use 
of  a  Portfolio  as  a  common  investment 
media  for  variable  contracts  would 
reduce  or  eliminate  these  concerns. 
Mixed  and  shared  funding  also  should 
provide  several  benefits  to  variable 
contract  owners  by  eliminating  a 
significant  portion  of  the  costs  of 
establishing  and  administering  separate 
funds.  Participating  Insurance 
Companies  will  benefit  not  only  from 
the  investment  and  administrative 
expertise  of  MLAM  and  its  operating 
division  H&W,  but  also  from  the  cost 
efficiencies  and  investment  flexibility 
afforded  by  a  large  pool  of  funds.  Mixed 
and  shared  funding  also  would  permit 


a  greater  amount  of  assets  available  for 
investment  by  a  Portfolio,  thereby 
promoting  economics  of  scale,  by 
permitting  increased  safety  through 
greater  diversification,  or  by  making  the 
addition  of  new  Portfolios  more  feasible. 
Applicants  assert  that  making  the 
Portfolios  available  for  mixed  and 
shared  funding  will  encourage  more 
insurance  companies  to  offer  variable 
contracts,  and  this  should  result  in 
increased  competition  with  respect  to 
both  variable  contract  design  and 
pricing,  which  can  be  expected  to  result 
in  more  product  variation  and  lower 
charges.  Applicants  also  assert  that  the 
sale  of  shares  of  the  Portfolios  to 
Qualified  Plans  in  addition  to  the 
Separate  Accounts  will  result  in  an 
increased  amount  of  assets  available  for 
investment  by  such  Portfolios.  This  may 
benefit  variable  contract  owners  by 
promoting  economies  of  scale,  by 
permitting  increased  safety  of 
investments  through  greater 
diversification,  and  by  making  the 
addition  of  new  Portfolios  more  feasible. 
31.  Applicants  see  no  significant  legal 
impediment  to  permitting  mixed  and 
shared  funding.  Separate  accounts 
organized  as  unit  investment  trusts 
historically  have  been  employed  to 
accumulate  shares  of  mutual  funds 
which  have  not  been  affiliated  with  the 
depositor  or  sponsor  of  the  separate 
account.  As  noted  above.  Applicants 
assert  that  mixed  and  shared  funding 
will  have  any  adverse  Federal  income 
tax  consequences. 

Applicants'  Conditions 

Applicants  have  consented  to  the 
following  conditions: 

1.  A  majority  of  the  Board  of  each 
Trust  wrill  consist  of  persons  who  are 
not  "interested  persons"  of  such  Trust, 
as  defined  by  Section  2(a)(19)  of  the 
1940  Act,  and  the  rules  thereunder,  and 
as  modified  by  any  applicable  orders  of 
the  Commission,  except  that  if  this 
condition  is  not  met  by  reason  of  the 
death,  disqualification,  or  bona-fide 
resignation  of  any  trustee  or  trustees, 
then  the  operation  of  this  condition  will 
be  suspended:  (a)  For  a  period  of  45 
days  if  the  vacancy  or  vacancies  may  be 
filled  by  the  Board;(b)  for  a  period  of  60 
days  if  a  vote  of  shareholders  is  required 
to  fill  the  vacancy  or  vacancies;  or  (c)  for 
such  longer  period  as  the  Commission 
may  prescribe  by  order  upon 
application. 

2.  Each  Board  will  monitor  its 
respective  Trust  for  the  existence  of  any 
material  irreconcilable  conflict  between 
the  interests  of  the  contract  owners  of 
all  Separate  Accounts  and  participants 
of  all  Qualified  Plans  investing  in  such 
Trust,  and  determine  what  action,  if  any 
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should  be  taken  in  response  to  such 
conflicts.  A  material  irreconcilable 
conflict  may  arise  for  a  variety  of 
reasons,  including:  (a)  An  action  by  any 
state  insurance  regulatory  authority;  (b) 
a  change  in  applicable  Federal  or  State 
insurance  tax,  or  securities  laws  or 
regulations,  or  a  public  ruling,  private 
letter  ruling,  no-action  or  interpretative 
letter,  or  any  similar  action  by  insurance 
tax,  or  securities  regulatory  authorities; 
(c)  an  administrative  or  judicial  decision 
in  any  relevant  proceeding;  (d)  the 
manner  in  which  the  investments  of 
such  Trust  are  being  managed;  (e)  a 
difference  in  voting  instructions  given 
by  variable  annuity  contract  owners, 
variable  life  insurance  contract  owners, 
and  trustees  of  the  Plans;  (f)  a  decision 
by  a  Participating  Insurance  Company  to 
disregard  the  voting  instructions  of 
contract  owners;  or  (g)  if  applicable,  a 
decision  by  a  Qualified  Plan  to 
disregard  the  voting  instructions  of  Plan 
participants. 

3.  Participating  Insurance  Companies, 
H&W,  and  any  Qualified  Plan  that 
executes  a  participation  agreement  upon 
becoming  an  owner  of  10  percent  or 
more  of  the  assets  of  any  Portfolio 
(collectively,  the  "Participants")  wiir 
report  any  potential  or  existing  conflicts 
to  the  relevant  Board.  Participants  will 
be  responsible  for  assisting  the  relevant 
Board  in  carrying  out  the  Board's 
responsibilities  under  these  conditions 
by  providing  the  Board  with  all 
information  reasonably  necessary  for  the 
Board  to  consider  any  issues  raised. 
This  includes,  but  is  not  limited  to,  an 
obligation  by  each  Participating 
Insurance  Company  to  inform  the 
relevant  Board  whenever  contract  owner 
voting  instructions  are  disregarded,  and, 
if  pass-through  voting  is  applicable,  an 
obligation  by  each  Qualified  Plan  to 
inform  the  Board  whenever  it  has 
determined  to  disregard  Plan  participant 
voting  instructions.  The  responsibility 
to  report  such  information  and  conflicts, 
and  to  assist  the  Board,  will  be  a 
contractual  obligation  of  all 
Participating  Insurance  Companies 
under  their  participation  agreements 
with  the  Trusts,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  the 
contract  owners.  The  responsibility  to 
report  such  information  and  conflicts, 
and  to  assist  the  Board,  also  will  be 
contractual  obligations  of  all  Qualified 
Plans  with  participation  agreements, 
and  such  agreements  will  provide  that 
these  responsibilities  will  be  carried  out 
with  a  view  only  to  the  interests  of  Plan 
participants. 

4.  If  it  is  determined  by  a  majority  of 
a  Board,  or  a  majority  of  the 
disinterested  trustees  of  such  Board, 


that  a  material  irreconcilable  conflict 
exists,  then  the  relevant  Participant  will, 
at  its  expense  and  to  the  extent 
reasonably  practicable  (as  determined 
by  a  majority  of  the  disinterested 
trustees),  take  whatever  steps  are 
necessary  to  remedy  or  eliminate  the 
material  irreconcilable  conflict,  up  to 
and  including:  (a)  Withdrawing  the 
assets  allocable  to  some  or  all  of  the 
Separate  Accounts  from  the  relevant 
Portfolio  and  reinvesting  such  assets  in 
a  different  investment  medium, 
including  another  Portfolio,  or  in  the 
case  of  insurance  company  participants 
submitting  the  question  as  to  whether 
such  separation  should  be  implemented 
to  a  vote  of  all  affected  contract  owners 
and,  as  appropriate,  segregating  the 
assets  of  any  appropriate  group  [i.e., 
annuity  contract  owners  or  life 
insurance  contract  owners  of  one  or 
more  Participating  Insurance  Company) 
that  votes  in  favor  of  such  segi;egation. 
or  offering  to  the  affected  contract 
owners  the  option  of  making  such  a 
change;  and  (b)  establishing  a  new 
registered  management  investment 
company  or  managed  separate  account. 
If  a  material  irreconcilable  conflict 
arises  because  of  a  decision  by  a 
Participating  Insurance  Company  to 
disregard  contract  owner  voting 
instructions,  and  that  decision 
represents  a  minority  position  or  would 
preclude  a  majority  vote,  then  the 
insurer  may  be  required,  at  the  election 
of  the  relevant  Trust,  to  withdraw  such 
insurer's  Separate  Account's  investment 
in  such  Trust,  and  no  charge  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal.  If  a  material  irreconcilable 
conflict  arises  because  of  a  Qualified 
Plan's  decision  to  disregard  Plan 
participant  voting  instructions,  if 
applicable,  and  that  decision  represents 
a  minority  position  or  would  preclude 
a  majority  vote,  the  Plan  may  be 
required,  at  the  election  of  the  relevant 
Trust,  to  withdraw  its  investment  in 
such  Trust,  and  no  charge  or  penalty 
will  be  imposed  as  a  result  of  such 
withdrawal.  The  responsibility  to  take 
remedial  action  in  the  event  of  a  Board 
determination  of  a  material 
irreconcilable  conflict  and  to  bear  the 
cost  of  such  remedial  action  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Trusts,  and  these 
responsibilities  will  be  carried  out  with 
a  view  only  to  the  interests  of  contract 
owners  and  Plan  participants. 

For  purposes  of  this  Condition  4,  a 
majority  of  the  disinterested  members  of 
a  Board  will  determine  whether  or  not 
any  proposed  action  adequately 
remedies  any  material  irreconcilable 


conflict,  but,  in  no  event,  will  any  Trust 
or  H&W  be  required  to  establish  a  new 
funding  medium  for  any  variable 
contract.  No  Participating  Insurance 
Company  will  be  required  by  this 
Condition  4  to  establish  a  new  funding 
medium  for  any  variable  contract  if  any 
offer  to  do  so  has  been  declined  by  vote 
of  a  majority  of  the  contract  owTiers 
materially  and  adversely  affected  by  the 
material  irreconcilable  conflict.  Further, 
no  Qualified  Plan  will  be  required  by 
this  Condition  4  to  establish  a  new 
funding  medium  for  the  Plan  if:  (a)  A 
majority  of  the  Plan  participants 
materially  and  adversely  affected  by  the 
irreconcilable  material  conflict  vote  to 
decline  such  offer,  or  (b)  pursuant  to 
documents  governing  the  Qualified 
Plan,  the  Plan  makes  such  decision 
without  a  Plan  participant  vote. 

5.  A  Board's  determination  of  the 
existence  of  a  material  irreconciliable 
conflict  and  its  implications  will  be 
made  known  in  writing  promptly  to  all 
Participants. 

6.  Participating  Insurance  Companies 
will  provide  pass-through  voting 
privileges  to  all  contract  owners  as 
required  by  the  1940  Act. Accordingly, 
each  such  Participant,  where  applicable, 
will  vote  shares  of  the  applicable 
Portfolio  held  in  its  Separate  Accounts 
in  a  maimer  consistent  with  voting 
instructions  timely  received  from 
contract  owners.  Participating  Insurance 
Companies  will  be  responsible  for 
assLuing  that  each  Separate  Account 
investing  in  a  Portfolio  calculates  voting 
privileges  in  a  manner  consistent  with 
other  Participants.  The  obligation  to 
calculate  voting  privileges  as  provided 
in  the  application  will  be  a  contractual 
obligation  of  all  Participating  Insurance 
Companies  under  their  agreement  with 
Trust  governing  participation  in  a 
Portfolio.  Each  Participating  Insurance 
Company  will  vote  shares  for  which  it 
has  no  received  timely  voting 
instructions  as  well  as  shares  it  owns  in 
the  same  proportion  as  it  votes  those 
shares  for  which  it  has  received  voting 
instructions.  Each  Qualified  Plan  will 
vote  as  required  by  applicable  law  and 
governing  Plan  documents. 

7.  Each  Trust  will  comply  with  all 
provisions  of  the  1940  Act  requiring 
voting  by  shareholders,  and,  in 
particular,  each  Trust  will  either 
provide  for  annual  meetings  (except  to 
the  extent  that  the  Commission  may 
interpret  Section  16  of  the  1940  Act  not 
to  require  such  meetings)  or  comply 
with  Section  16(c)  of  the  1940  Act,  as 
well  as  with  Section  16(a)  of  the  1940 
Act  and.  if  and  when  applicable. 
Section  16(b)  of  the  1940  Act.  Further, 
each  Trust  will  act  in  accordance  with 
the  Cosamission's  interpretation  of  the 
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requirements  of  Section  16(a)  with 
respect  to  periodic  elections  of  trustees 
and  with  whatever  rules  the 
Commission  may  promulgate  with 
respect  thereto. 

8.  The  Trusts  will  notify  all 
Participants  that  separate  account 
prospectus  disclosure  regarding 
potential  risks  of  mixed  and  shared 
funding  may  be  appropriate.  Each  Trust 
will  disclose  in  its  prospectus  that:  (a) 
Shares  of  such  Trust  may  be  offered  to 
insurance  company  separate  accounts  of 
both  variable  annuity  and  variable  life 
insurance  contracts  and  to  Qualified 
Plans;  (b)  due  to  differences  in  tax 
treatment  and  other  considerations,  the 
interests  of  various  contract  owners 
participating  in  such  Trust  and  the 
interests  of  Qualified  Plans  investing  in 
such  Trust  may  conflict:  and  (c)  the 
Trust's  Board  of  Trustees  wrill  monitor 
events  in  order  to  identify  the  existence 
of  any  material  irreconcilable  conflicts 
and  to  determine  what  action,  if  any, 
should  be  taken  in  response  to  any  such 
conflict. 

9.  If  and  to  the  extent  that  Rule  6e- 

2  and  Rule  6e-3(T)  under  the  1940  Act 
are  amended,  or  proposed  Rule  6e-3 
under  the  1940  Act  is  adopted,  to 
provide  exemptive  relief  from  any 
provision  of  the  1940  Act,  or  the  rules 
promulgated  thereunder,  with  respect  to 
mixed  or  shared  funding,  on  terms  and 
conditions  materially  different  from 
those  terms  and  conditions  associated 
with  the  exemptive  relief  requested  in 
the  application,  then  the  Trusts  and/or 
Participating  Insurance  Companies,  as 
appropriate,  shall  take  such  steps  as 
may  be  necessary  to  comply  with  Rules 
6e-2  and  6e-3(T),  or  Rule  6e-3,  as  such 
rules  are  applicable. 

10.  The  Participants,  at  least  annually, 
will  submit  to  the  Board  of  each  Trust 
such  reports,  materials,  or  data  as  a 
Board  reasonably  may  request  so  that 
the  trustees  of  the  Board  may  fully  carry 
out  the  obligations  imposed  upon  a 
Board  by  the  conditions  contained  in 
the  application,  and  said  reports, 
materials,  and  data  will  be  submitted 
more  frequently  if  deemed  appropriate 
by  a  Board.  The  obligations  of  the 
Participants  to  provide  these  reports, 
materials,  and  data  to  a  Board,  when  it 
so  reasonably  requests,  will  be  a 
contractual  obligation  of  all  Participants 
under  their  agreements  governing 
participation  in  the  Portfolios. 

11.  All  reports  of  potential  or  existing 
conflicts  received  by  a  Board,  and  all 
Board  action  with  regard  to  determining 
the  existence  of  a  conflict,  notifying 
Participants  of  a  conflict,  and 
determining  whether  any  proposed 
action  adequately  remedies  a  conflict, 
will  be  properly  recorded  in  the  minutes 


of  the  relevant  Board  or  other 
appropriate  records,  and  such  minutes 
or  other  records  shall  be  made  available 
to  the  Commission  upon  request. 
12.  The  Trusts  will  not  accept  a 
purchase  order  from  a  Qualified  Plan  if 
such  purchase  would  make  the  Plan 
shareholder  an  owner  of  10  percent  or 
more  of  the  assets  of  such  Portfolio 
unless  such  Plan  executes  an  agreement 
with  the  relevant  Trust  governing 
participation  in  such  Portfolio.  A  Plan 
will  execute  an  application  containing 
an  acknowledgement  of  this  condition 
at  the  time  of  its  initial  purchase  of 
shares  of  any  Portfolio. 

Conclusion 

For  the  reasons  siunmarized  above. 
Applicants  assert  that  the  requested 
exemptions  are  appropriate  in  the  pubic 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  1940  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Dep  uty  Secretary. 
IFR  Doc.  97-19030  Filed  7-18-97;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-^09.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  July  21. 1997. 

A  closed  meeting  will  be  held  on 
Thursday.  July  24, 1997.  at  3:00  p.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  mattes  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(4),  (8),  (9)(A}  and  (10) 
and  17  CFR  200.402(a)  (4),  (8),  (9)(i)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

Commissioner  Johnson,  as  duty 
officer,  voted  to  consider  the  items 
listed  for  the  closed  meeting  in  a  closed 
session. 

The  subject  matter  of  the  closed 
meeting  scheduled  for  Thursday,  July 
24,  1997.  at  3:00  p.m..  will  be: 


Institution  and  settlement  of 
injunctive  actions. 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  natiu^. 

Opinion. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  July  17. 1997. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  97-19196  Filed  7-17-97;  11:53  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38839;  File  No.  SR-CBOE- 
97-10] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated,  Relating  to  Minimum 
Sizes  for  Closing  Transactions, 
Exercises,  and  Responses  to  Requests 
for  Quotes  in  FLEX  Equity  Options 

July  15.  1997. 
I.  Introduction 

On  February  21,  1997,  the  Chicago 
Board  Options  Exchange,  Incorporated 
("CBOE"  or  "Exchange")  filed  a 
proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b-4  thereunder,^  to  amend  certain 
rules  pertaining  to  FLEX  Equity 
Options. 

Notice  of  the  proposal  was  published 
for  comment  and  appeared  in  the 
Federal  Register  on  May  16, 1997.^  No 
comment  letters  were  received  on  the 
proposed  rule  change,  although  the 
CBOE  submitted  a  letter  vdth  additional 
information  in  support  of  its  proposal.* 
This  order  approves  the  Exchange's 
proposal. 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  38607 
(May  9, 1997).  62  FR  27083. 

*  See  Letter  from  William  J.  Barclay.  Vice 
President,  Strategic  Planning  and  International 
Development.  CBOE.  to  Sharon  Lawson,  Senior 
Special  Counsel.  Office  of  Market  Supervision. 
Division  of  Market  Regulation.  Commission,  dated 
April  21.  1997  ("CBOE  Letter"). 
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n.  Description  of  the  Proposal 

The  purpose  of  the  proposed  rule 
change  is  to  reduce  from  100  contracts 
to  25  contracts  the  minimum  value  size 
of  closing  transactions  in  and  exercises 
of  FLEX  Equity  Options,  and  to  make  a 
comparable  reduction  in  the  minimum 
value  size  of  FLEX  Equity  Quotes  in 
response  to  a  Request  for  Quotes. 

Currently,  Rule  24A.4{a)(4)(iii) 
imposes  a  100  contract  minimum  on  all 
transactions  in  FLEX  Equity  Options 
unless  the  transaction  is  for  the  entire 
remaining  position  in  the  account. 
According  to  the  CBOE,  based  on  its 
experience  to  date  with  FLEX  Equity 
Options,  it  appears  that  the  existing  100 
contract  minimums  are  too  large  to 
accommodate  the  needs  of  certain  firms 
and  their  customers. ^  These  firms  may 
purchase  100  or  more  FLEX  Equity 
Options  in  an  opening  transaction  for  a 
single  firm  account  in  which  more  than 
one  of  the  firm's  clients  have  an  interest. 
If  one  of  these  clients  wants  to  redeem 
its  investment  in  the  account,  the  firm 
likely  will  want  to  engage  in  a  closing 
or  exercise  transaction  in  order  to 
reduce  the  account's  position  in  those 
FLEX  Equity  Options  by  the  number 
being  redeemed.  Thus,  if  the  redeeming 
client's  interest  is  less  than  100  FLEX 
Equity  Options  and  does  not  represent 
the  total  remaining  position  in  the 
account.  Rule  24A.4(a)(4){iii)  as  it 
stands  presently,  prevents  the  firm  from 
closing  or  exercising  positions  of  this 
size.  The  CBOE  states  that  this  places  its 
market  at  a  competitive  disadvantage  to 
the  over-the-counter  ("OTC") 
customized  equity  market  where  no 
such  limitation  exists.^ 

The  Exchange  believes  that  the 
proposed  rule  change  to  Rule 
24A.4{4)(iii)  would  remedy  the  situation 
described  above,  by  permitting  an  order 
to  close  or  exercise  as  few  as  25  FLEX 
Equity  Option  contracts.  The 
corresponding  change  to  Rule 
24A.4(a)(iv),  which  governs  the 
minimum  size  for  FLEX  Equity  Quotes 
that  may  be  entered  in  response  to 
Requests  for  Quotes,  is  necessary  in 
order  to  provide  the  liquidity  needed  to 
facilitate  the  execution  of  closing  orders 
between  25  and  99  FLEX  Equity  Option 
contracts  that  would  be  permitted  by  the 


proposed  amendment  to  Rule 
24A.4(4)(iii).^ 

The  Exchange  notes  that  the  Exchange 
would  issue  a  circular  that  (1)  describes 
the  new  rule;  and  (2)  reminds  all 
members  and  member  firms  of  their 
continued  responsibility  to  insure  that 
FLEX  Equity  Options  are  utilized  only 
by  sophisticated  investors  with  the 
necessary  financial  resources  to  sustain 
the  possible  losses  arising  &om 
transactions  in  the  requisite  FLEX 
Equity  Options  class  size.* 

The  Exchange  believes  by  providing 
firms  and  their  customers  greater 
flexibility  to  trade  FLEX  Equity  options 
by  lowering  from  100  to  25  the 
minimum  number  of  contracts  required 
for  a  closing  transaction,  for  exercises, 
and  for  FLEX  Quotes  responsive  to  a 
Request  for  Quotes,  the  proposed  rule 
change  is  consistent  with  and  furthers 
the  objectives  of  Section  6(b)(5)  of  the 
Securities  Exchange  Act  of  1934  by 
removing  impediments  to  and 
perfecting  the  mechanism  of  a  firee  and 
open  market  in  securities  and  otherwise 
serving  to  protect  investors  and  the 
public  interest. 

m.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  the 
requirements  of  Section  6rb)(5)  of  the 
Act.^  Further,  for  the  reasons  discussed 
below,  the  Commission  believes  that 
consistent  with  6(b)(5)  of  the  Act,  the 
proposal  should  facilitate  transactions 
in  securities  in  FLEX  Equity  Options 
consistent  with  investor  protection  and 
the  public  interest. '° 

The  Commission  believes  that  the 
Exchange's  proposal  to  reduce  from  100 
contracts  to  25  contracts  the  minimum 
value  size  of  closing  transactions  in  and 
exercises  of  FLEX  Equity  Options,  and 
to  make  a  comparable  reduction  in  the 
minimum  value  size  of  FLEX  Equity 
Quotes  in  response  to  a  Request  for 
Quotes  reasonably  addresses  the 
Exchange's  desire  to  meet  the  demands 
of  sophisticated  investors,  portfolio 
managers  and  other  institutional 
investors  who  may  want  to  use  FLEX 


'The  Exchange  notes  that  the  existing  customer 
tiase  for  FLEX  Equity  Options  includes  both 
institutional  investors,  in  particular  mutual  funds, 
money  managers  and  insurance  companies,  and 
high  net  worth  individuals  who  meet  the 
"sophisticated  investor"  criteria  applied  to  various 
clients  by  Exchange  member  firms.  See  CBOE 
Letter,  supro  note  4. 

•W. 


'The  Commission  notes  that  the  minimum  size 
for  a  opening  transaction  in  a  request  for  quotes  is 
250  contracts  for  any  FLEX  series  in  which  there 
is  no  open  interest,  and  100  contracts  in  any 
currently  opened  FLEX  series.  See  CBOE  Rule 
24A.4(a)(4)  (ii)  and  (iii). 

'  See  CBOE  Letter,  supra  note  4. 

» 15  U.S.C.  78f[b)(5). 

'"  In  approving  this  rule,  the  Commission  notes 
that  it  has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


Equity  Options,  but  find  the  minimum 
size  requirements  for  closing 
transactions  too  restrictive  for  their 
investment  needs  and  may  therefore 
choose  to  use  the  OTC  market.  As 
previously  noted  by  the  Commission, 
the  benefits  of  the  Exchanges'  FLEX 
options  market  include,  but  are  not 
limited  to,  a  centralized  market  center, 
an  auction  market  with  posted 
transparent  market  quotations  and 
transaction  reporting,  parameters  and 
procedures  for  clearance  and  settlement, 
and  the  guarantee  of  The  Options 
Clearing  Corporation  for  all  contracts 
traded  on  the  Exchange.'' 

The  Commission  notes  that  market 
participants  wanting  to  execute  an 
opening  transaction  in  a  particular 
series  of  FLEX  Equity  Options  will  still 
have  to  meet  the  250  or  100  minimum 
contract  requirement. '2  This  should 
help  to  ensure  that  transactions  in  FLEX 
Equity  Options  remain  of  substantial 
size  and,  therefore,  the  product  is  geared 
to  an  institutional,  rather  than  a  retail, 
market.  In  originally  approving  FLEX 
Equity  Options,  the  Commission  stated 
that  the  minimum  value  sizes  for 
opening  transactions  in  FLEX  Equity 
Options  are  designed  to  appeal  to 
institutional  investors,  and  it  is  unlikely 
that  most  retail  investors  would  be  able 
to  engage  in  options  transactions  at  that 
size. '3 

The  Commission  notes  that,  in 
approving  the  proposal,  adequate 
surveillance  guidelines  should  be  in 
place  to  ensure  that  only  sophisticated 
investors  with  the  necessary  financial 
resources  to  sustain  the  possible  losses 
arising  from  transactions  in  the  requisite 
FLEX  Equity  Options  class  size  are 
utilizing  this  product.  The 
Commission's  staff  has  reviewed 
CBOE's  surveillance  program  and 
believes  it  provides  a  reasonable 
framework  in  which  to  monitor  such 
investor  open  interest. 

The  Commission  requests,  however, 
that  the  Exchange  provide  a  report  to 
the  Commission's  Division  of  Market 
Regulation  describing  the  nature  of 
investor  participation  (i.e..  retail  vs. 
institutional)  in  FLEX  Equity  Options 
for  one  year  from  the  implementation 
date  for  the  rule  change.'*  If  the 


' '  See  Securities  Exchange  Act  Release  No.  36841 
(February  14,  1996)  ("Original  FLEX  Equity  Option 
Approval  Order") 

■'See  supra  note  7. 

"See  Original  FLEX  Equity  Option  Approval 
Order,  supra  note  11. 

'*  The  Commission  notes  that  the  CBOE  had 
previously  committed  to  providing  the  Commission 
with  a  report  on  the  usage  of  FLEX  Equity  Options 
after  the  first  year  of  trading  Because  that  report  is 
due  shortly  and.  the  changes  adopted  herein  could 
potentially  change  the  nature  of  investor 

Caolioiwd 
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Exchange  determines  in  the  interim  that 
the  proposed  rule  change  has  resulted  in 
a  pattern  of  retail  investor  participation 
in  FLEX  Equity  Options,  it  should  notify 
the  Commission's  Division  of  Market 
Regulation  to  determine  if  the  minimum 
closing  transaction  sizes  should  be 
restored  to  the  original  levels. 

/( is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'s  that  the 
proposed  rule  change  (File  No.  SR- 
CBOE-97-10)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(FR  Doc.  97-19031  Filed  1-18-97;  8:45  am) 

BILUNG  CODE  SOIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38837;  File  No.  SR-CBOE- 
97-24) 

Self-Regulatory  Organizations; 
Chicago  Board  Options  Exchange, 
Inc.;  Order  Granting  Approval  to 
Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  Relating  to 
a  Reduction  of  the  Quorum 
Requirements  in  Uncontested 
Elections 

July  14, 1997. 
I.  Introduction 

On  May  21.  1997.  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19Cb)(l)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-^ 
thereunder.'  a  proposed  rule  change  to 
amend  the  CBOE's  Constitution  to 
reduce  the  quorum  required  in 
uncontested  elections.  On  June  4,  1997, 
the  CBOE  submitted  Amendment  No.  1 
to  the  proposed  rule  change. ^ 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 


Register  on  June  13. 1997.*  No 
comments  were  received  on  the 
proposal.  This  Order  approves  the 
proposal. 

n.  Description  of  the  Proposal 

The  Exchange  conducts  an  annual 
election  and  special  meetings  of  its 
membership. 5  Currently,  at  all  meetings 
of  Exchange  members,  including 
elections,  a  majority  of  the  membership 
entitled  to  vote  constitutes  a  quorum. 
The  Exchange  is  proposing  to  amend 
Section  3.6  of  the  Constitution  to  reduce 
the  quorum  requirement,- in  uncontested 
elections  only,  from  a  majority  to  one- 
third  of  the  members  entitled  to  vote.^ 
Uncontested  elections  are  elections  in 
which  each  candidate  is  running  for 
office  unopposed.  If  any  candidate  for 
office  is  opposed,  the  entire  election 
would  be  considered  contested,  and 
would  require  a  majority  for  a  quorum. 

The  Exchange  is  also  making  a  change 
to  Section  3.7  of  the  Constitution  to 
clarify  that  this  Section  governs  voting 
by  members  on  issues  other  than 
elections.  The  quorum  requirement  will 
remain  a  majority  of  the  members 
entitled  to  vote  on  issues  arising 
pursuant  to  Section  3.7. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  Specifically,  the 
Commission  believes  that  the  proposal, 
as  amended,  is  consistent  with  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act*  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  and  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 


participation,  the  Commission  requests  that  the 
Exchange  update  its  report  one  year  from  the 
implementation  dale  for  this  rule  change. 

>»15U.S.C.  78s(b)(2). 

»17CFR200.30.3(a)(12). 

M5U.S.C.  78s(b)(l). 

'17CFR240.19b-4. 

'  See  Letter  from  Debcra  E.  Barnes.  Senior 
Attorney.  CBOE.  to  Debra  Flynn.  Attorney.  Division 
of  Market  Regulation.  SEC.  dated  |une  3.  1997.  In 
Amendment  No.  1.  the  CBOE  replaced  all 
references  to  "Constitution"  change  with  "Rule" 
change,  clarified  the  definition  of  "uncontested 
elections"  by  deleting  the  phrase  "for  example." 
•nd  clarified  the  language  m  Sections  3.6  and  3.7 
of  the  Constitution. 


open  market  and  a  national  market 
system. 

The  Commission  believes  that 
reducing  the  quorum  required  in 
uncontested  elections  should  improve 
the  efficiency  of  the  CBOE's  election 
process.  A  quorum  requirement  of  one- 
third  of  the  members  entitled  to  vote 
should  demand  less  of  the  CBOE's 
resources  than  the  current  majority 
requirement  which,  at  times,  has 
required  considerable  Exchange  staff 
time  and  resources.  The  Commission 
believes  that  the  proposed  rule  change 
should  maximize  the  use  of  Exchange 
resources. 

In  addition,  the  Commission  notes 
that  the  existing  quorum  requirement 
will  be  reduced  only  for  uncontested 
elections.  The  Commission  believes  that 
Exchange  members  should  be 
encouraged  strongly  to  vote  in  contested 
elections  and  therefore,  it  would  be 
inappropriate  to  reduce  the  quorum 
requirement  for  contested  elections.  The 
Commission  further  believes  that  in 
circumstances  in  which  even  one 
nominated  candidate  is  opposed,  the 
more  rigid  quorum  requirement  is 
appropriate  to  ensure  that  the 
Exchange's  membership  is  compelled  to 
consider  carefully  the  candidates. 

Finally,  the  Commission  notes  that 
the  proposed  rule  was  overwhelmingly 
approved  by  the  Exchange's 
membership  at  the  CBOE's  most  recent 
Annual  Election  Meeting,  held  on 
December  11,  1996.  The  membership's 
approval  of  the  proposal  indicates  that 
CBOE's  members  expect  the  proposed 
reduction  of  the  quorum  requirement  in 
uncontested  elections  will  not  affect 
adversely  either  the  operations  of  the 
Exchange  or  the  membership's  interests. 


*  See  Securities  Exchange  Act  Release  No.  38723 
(June  6.  1997),  62  FR  32393  (June  13,  1997). 

*  At  annual  election  meetings,  the  CBOE 
membership  votes  for  a  slate  of  candidates 
proposed  by  the  Nominating  Committee  for 
expiring  terms  and  vacancies  on  the  Board  of 
Directors  and  certain  other  Exchange  Committees, 
such  as  the  Nominating  and  Modified  Ttading 
System  Committees. 

'  In  connection  with  the  proposed  amendment  to 
the  Constitution,  the  Election  Committee  stated  that 
its  policy  under  the  reduced  quorum  proposal,  if 
approved,  would  be  to  collect  ballots  and  proxies 
in-person  for  three  trading  sessions  prior  to  any 
meeting  at  which  a  vote  would  l>e  conducted.  Any 
change  to  this  Election  Committee  policy  would 
need  to  be  approved  by  the  Board  of  Directors  and 
submitted  to  the  Commission  pursuant  to  Rule  19b- 
4. 

'  In  approving  this  rule,  the  Conunission  notes 
that  it  bais  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

•15U.S.C78f(bK5). 


IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,«  that  the 
proposed  rule  change  (SR-CBOE-97- 
24),  including  Amendment  No.  1,  is 
approved. 

For  the  Cximmission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '° 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  97-19032  Filed  7-18-97;  8:45  am) 

BILUNG  CODE  M10-01-M 


»15  U.S.C.  78s(b)(2). 

«<»  17  CFR  20O.3O-3(a)(12). 


Federal  Register  /  Vol.  62,  No.  139  /  Monday,  July  21,  1997  /  Notices 


39043 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38828;  Pile  No.  SR-NYSE- 
97-12] 

Self-Regulatory  Organizations;  the 
New  York  Stock  Exchange,  Inc.;  Order 
Granting  Approval  to  Proposed  Rule 
Change  Relating  to  Amendments  to 
the  Exchange's  Allocation  Policy  and 
Procedures 

July  9.  1997. 
I.  Introduction 

On  April  16,  1997,  the  New  York 
Stock  Exchange,  Inc.  ("NYSE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  the  Exchange's  Allocation  Policy 
and  Procedures. 

The  proposed  rule  change  was 
published  for  comment  in  Securities 
Exchange  Act  Release  No.  38669  (May 
22,  1997).  62  FR  29170  (May  29,  1997). 
No  comments  were  received  on  the 
proposal. 

n.  Background 

The  Exchange's  Allocation  Policy  and 
Procedures  govern  the  allocation  of 
equity  securities  to  RYSE  specialist 
units.  The  Allocation  Committee  has 
sole  responsibility  for  the  allocation  of 
securities  to  specialist  units  pursuant  to 
Board-delegated  authority,  and  is 
overseen  by  the  Quality  of  Markets 
Committee  of  the  Board  of  Directors. 
The  Allocation  Committee  renders 
decisions  based  upon  the  allocation 
criteria  specified  in  the  Allocation 
Policy. 

In  its  proposal,  the  NYSE  states  that 
the  intent  of  the  Exchange's  Allocation 
Policy  and  Procedures  is:  (1)  To  ensure 
that  securities  are  allocated  in  an 
equitable  and  fair  manner  and  that  all 
specialist  units  have  a  fair  opportunity 
for  allocations  based  on  established 
criteria  and  procediu^s;  (2)  to  provide 
an  incentive  for  ongoing  enhancement 
of  performance  by  specialist  units;  (3)  to 
provide  the  best  possible  match  between 
a  specialist  unit  and  a  security;  and  (4) 
to  contribute  to  the  strength  of  the 
specialist  system.  In  September  1987, 
the  Quality  of  Markets  Committee 
("QOMC")  appointed  the  first 
Allocation  Review  Committee  ("ARC") 
to  undertake  a  comprehensive  review  of 
the  Exchange's  then-existing  allocation 
procedures  which  had  been  in  effect 


since  1976.  ARC's  recommendations 
were  filed  with  the  SEC  in  1988  and 
approved  in  1990.3  In  April  1991,  the 
QOMC  determined  that  the  Allocation 
Policy  and  Procedures  should  be  re- 
examined and  appointed  a  new 
committee.  ARC  II.  to  do  so.  The 
Committee's  recommendations  were 
subsequently  filed  with  the 
Commission,  and  approved  in  1993  as  a 
one-year  pilot.'*  In  August  1994,  the 
Exchange  filed  for  and  subsequently 
received  permanent  approval  of  that 
pilot.^  In  accordance  with  the 
Exchange's  commitment  to  preserve  the 
integrity  of  the  existing  allocation 
system  while  refining  the  allocation 
policy  as  necessary,  ARC  III  convened 
in  November  1993.  The  Committee's 
recommendations  were  filed  with  the 
Commission,  and  approved  in 
September  1994.*  In  December  1995,  the 
QOMC  appointed  ARC  IV  to  continue  to 
review  the  allocation  process.  The 
Committee  made  several 
recommendations  with  respect  to  the 
Allocation  Policy  and  Procedures. 
Several  of  these  recommendations  were 
submitted  by  the  Exchange  for 
immediate  effectiveness  in  March  1997 
for  a  seven-month  pilot  period." 
Additional  recommendations  of  ARC  IV 
are  contained  in  this  filing. 

m.  Description  of  Proposal 

The  NYSE  proposes  to  amend  Part  IV, 
Allocation  Criteria,  of  its  Allocation 
Policy  and  Procedures  with  respect  to 
the  Specialist  Performance  Evaluation 
Questionnaire  ("SPEQ),  objective 
measures  of  performance,  allocation 
applications,  and  disciplinary  and 
cautionary  data. 

With  respect  to  the  Exchange's 
SPEQ,8  the  NYSE  proposes  that  in 
considering  whether  a  stock  will  be 
assigned  to  a  particular  specialist  unit, 
the  Allocation  Committee  shall  give 
25%  weight  to  the  results  of  the  SPEQ. 


'15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 


'  Securities  Exchange  Act  Release  No.  27803 
(Mar.  14.  1990).  55  FR  10740  (Mar.  22.  1990)  (order 
approving  File  No.  SR-NYSE-88-32). 

■•  Securities  Exchange  Act  Release  No.  33121  (Oct. 
29,  1993).  58  FR  59085.  (Nov.  5.  1993)  (order 
approving  File  No.  SR-NYSE-92-15). 

'  Securities  Exchange  Act  Release  No.  34906  (Oct. 
27,  1994),  59  FR  55142  (Nov  3.  1994)  (order 
approving  File  No.  SR-NYSE-94-30). 

"  Securities  Exchange  Act  Release  No.  34626 
(Sept.  1.  1994).  59  FR  46457  (Sept.  8.  1994)  (order 
approving  File  No.  SR-NYSE-94-18) 

'Securities  Exchange  Act  Release  No.  38373 
(Mar.  7,  1997).  62  FR  13421  (Mar  20,  1997)  (notice 
of  filing  and  immediate  effectiveness  of  File  No. 
SR-NYSE-97-04). 

'The  SPEQ  is  a  quarterly  survey  on  specialist 
performance  completed  by  eligible  floor  brokers 
{i.e..  any  floor  broker  with  at  least  one  year  of 
experience).  The  SPEQ  consists  of  21  questions  and 
requires  floor  brokers  to  rate,  and  provide  written 
comments  on.  the  performance  of  specialist  units 
with  whom  they  deal  frequently. 


Currently,  the  policy  only  requires  the 
Allocation  Committee  to  consider  no 
more  than  25%  of  the  SPEQ  results. 

With  respect  to  the  objective  measures 
of  performance  used  by  the  Allocation 
committee  in  considering  whether  to 
assign  a  stock  to  a  particular  unit,  the 
NYSE  proposes  to  add  two  criteria. 
capital  utilization  and  near  neighbor 
analysis.  Capital  utilization  measures 
the  degree  to  which  the  specialist  unit 
uses  its  own  capital  in  relation  to  the 
total  dollar  value  of  trading  in  the  unit's 
stocks,  while  the  near  neighbor  analysis 
measures  specialist  performance  and 
market  quality  by  comparing 
performance  in  a  stock  to  performance 
of  stocks  that  have  similar  market 
characteristics.  The  Commission  had 
previously  approved  the  use  of  these 
criteria  in  allocation  decisions,  but  these 
criteria  had  never  been  codified  into  the 
actual  language  of  the  allocation  policy 
and  procedures.'^ 

With  respect  to  allocation 
applications,  the  NYSE  proposes  that  in 
their  applications  for  the  allocation  of  a 
listing  company's  stock,  specialist  imits 
describe  all  pertinent  factors  as  to  why 
they  believe  they  should  be  allocated 
the  stock,  which  shall  include  how  the 
unit  will  allocate  resources  (staff  and/or 
capital)  to  accommodate  this  new  issue 
and  what  new  resources,  if  any,  the 
specialist  unit  will  meet  to  acquire  to 
service  this  stock.  The  NYSE  proposes 
to  delete  the  language  requiring  a 
description  of  the  specialist  unit's 
capital  base. 

With  respect  to  the  reporting  of 
disciplinary  actions,  the  NYSE  proposes 
to  amend  its  allocation  policy  and 
procedures  such  that  eiiforcement 
actions  would  be  reported  to  the 
Allocation  Committee  when  an 
enforcement  case  is  authorized,  rather 
than  when  the  stipulation  is  signed  or 
charges  eire  issued,  as  is  currently 
required.  Moreover,  if  formal 
disciplinary  action  is  ultimately  taken, 
the  item  would  remain  in  the  file  for  12 
months  after  a  Hearing  panel  decision  is 
final,  rather  than  six  months,  as  is 
currently  required.  In  addition,  the 
current  policy  interpretation  that 
summary  fines,  not  just  cautionary 
letters,  for  market  maintenance  are 
reported  for  12  months,  would  be 
codified. 

The  NYSE  also  proposes  to  amend 
Part  V,  Policy  Notes,  of  its  Allocation 
Policy  and  Procedures  with  respect  to 
mergers  of  listed  and  unlisted 
companies,  targeted  stock,  allocation 
"freeze"  policy,  allocation  "sunset" 


°  Securities  Exchange  Act  Release  No.  38158  (Jan. 
10,  1997).  62  FR  2704  (Jan.  17, 1997). 
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policy,  and  criteria  for  applicants  that 
are  not  currently  specialists. 

With  respect  to  mergers  of  hsted  and 
unlisted  companies,  the  NYSE  proposes 
to  amend  its  allocation  policy  and 
procedures  to  allow  a  company  that 
results  from  the  merger  between  a  listed 
company  and  an  unlisted  company  to 
remain  registered  with  the  specialist 
unit  that  had  traded  the  listed  company. 
Under  the  proposal,  however,  if  the 
unlisted  company  is  determined  to  be 
the  survivor-in-fact,  the  unlisted 
company  may  request  that  the 
Allocation  Committee  reallocate  the 
stock  of  the  utdisted  company.  In  this 
case,  all  specialist  units  would  be 
invited  to  apply,  except  that  the 
Allocation  Committee  shall  honor  the 
unlisted  company's  request  not  to  be 
allocated  to  the  specialist  unit  that  had 
traded  the  listed  company's  stock. 
Currently,  companies  resulting  from 
mergers  of  listed  and  unlisted 
companies  must  remain  registered  with 
the  specialist  for  the  listed  company 
regardless  of  whether  the  unlisted 
compemy  is  the  survivor-in-fact. 

With  respect  to  targeted  stock,  the 
NYSE  proposes  that  when  such  a 
security  is  "uncoupled"  and  becomes  an 
independently  entity,  the  targeted  stock 
would  remain  registered  with  the 
current  specialist  in  the  listed  company. 
Under  the  proposal,  however,  the  listed 
company  may  request  that  the 
Allocation  Committee  reallocate  the 
targeted  stock  of  the  listed  company.  In 
this  case,  all  specialist  units  would  be 
invited  to  apply,  except  that  the 
Allocation  Committee  shall  honor  the 
listed  company's  request  that  the 
targeted  stock  not  be  allocated  to  the 
specialist  unit  that  had  traded  the  target 
stock.  In  its  filing,  the  NYSE  notes  that 
there  is  no  cxurent  policy  for  allocating 
targeted  stock. 

The  NYSE  proposes  to  codify  into  its 
Allocation  Policy  and  Procedures  its 
allocation  freeze  policy,  which  provides 
that  a  specialist  firm  may  not  apply  to 
be  allocated  a  stock  following 
reallocation  of  a  stock  or  voluntary 
withdrawal  of  registration  in  a  stock  as 
a  result  of  an  Exchange  disciplinary 
proceeding.  Specifically,  in  the  event 
that  a  specialist  unit:  (i)  loses  its 
registration  in  a  specialty  stock  as  a 
result  of  proceedings  under  Exchange 
Rules  103A.  475  or  476;  or  (ii) 
voluntarily  withdraws  its  registration  in 
a  specialty  stock  as  a  result  of  possible 
proceedings  under  those  rules,  the 
specialist  unit  would  be  ineligible  to 
apply  for  future  allocations  for  the  six 
month  period  immediately  following 
the  reassignment  of  the  security. 
Following  this  initial  six  month  period, 
a  second  six  month  period  will  begin 


during  which  a  specialist  until  may 
apply  for  new  listings,  provided  that  the 
unit  demonstrates  to  the  Exchange 
relevant  efforts  taken  to  resolve  the 
circumstances  that  triggered  the 
prohibition.  Under  the  allocation  freeze 
policy,  the  determination  as  to  whether 
a  unit  may  apply  for  new  listings  will 
be  made  by  Exchange  staff,  in 
consultation  with  the  Floor  Directors. 
The  factors  the  Exchange  will  consider 
will  vary  depending  on  the  specialist 
unit's  particular  situation,  but  may 
include  whether  the  specialist  unit  has: 
Implemented  more  stringent 
supervision  and  new  procedures; 
enhanced  back-office  staff;  attained 
appropriate  dealer  participation; 
changed  professional  staff;  and  supplied 
additional  manpower  and  experience. 

With  respect  to  the  allocation 
"sunset"  policy,  the  NYSE  proposes  that 
allocation  decisions  remain  effective 
with  respect  to  any  initial  public 
offering  companies  that  list  within  three 
months.  Under  the  proposal,  if  a  listing 
company  does  not  list  within  three 
months,  the  matter  shall  be  referred 
again  to  the  Allocation  Committee  and 
applications  invited  from  all  specialist 
units.  The  NYSE  notes  that  previously 
it  had  followed  a  one-year  sunset  policy. 

With  respect  to  the  criteria  for 
applicants  that  are  not  currently 
specialists,  the  NYSE  proposes  to  add  a 
provision  requiring  that  the  Allocation 
Committee  consider,  in  addition  to 
capital  or  operational  problems,  any 
action  taken  or  warning  issued  within 
the  past  12  months  by  any  regulatory  or 
self-regulatory  organization  against  the 
unit  or  any  of  its  participants  with 
respect  to  any  regulatory  or  disciplinary 
matter.  Currendy.  the  policy  only 
requires  consideration  of  those 
disciplinary  matters  or  warnings  related 
to  any  Floor-related  activity. 

IV.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  Section  6(b). *°  In 
particular,  the  Commission  believes  the 
proposal  is  consistent  with  the  Section 
6(b)(5)  requirements  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
prevent  fraudulent  and  manipulative 
acts,  and,  in  general,  to  protect  investors 
and  the  public  interest.  Further,  the 
Commission  finds  that  the  proposal  also 
is  consistent  with  Section  llfb)  of  the 


Act"  and  Rule  llb-1  '^  thereunder, 
which  allow  exchanges  to  promulgate 
rules  relating  to  specialists  to  ensure  fair 
and  orderly  rules  relating  to  specialists 
to  ensure  fair  and  orderly  markets. 

Specialists  play  a  crucial  role  in 
providing  stability,  liquidity  and 
continuity  to  the  trading  of  securities. 
Among  the  obligations  imposed  upon 
the  specialists  by  the  Exchange,  and  by 
the  Act  and  the  rules  thereunder,  is  the 
maintenance  of  fair  and  orderly  markets 
in  their  designated  securities. '^  To 
ensure  that  specialists  fulfill  these 
obligations,  it  is  important  that  the 
Exchange  develop  and  maintain  stock 
allocation  procedures  and  policies  that 
provide  specialists  with  an  initiative  to 
strive  for  optimal  performance. 

The  Commission  believes  that  the 
Exchange's  proposal  to  amend  Part  FV, 
Allocation  Criteria,  of  its  Allocation 
Policy  and  Procedures  is  consistent  with 
the  Act  for  the  reasons  set  forth  below. 

As  described  above,  the  proposal  will 
require  the  Allocation  Committee  to 
give  25%  weight  to  the  results  of  the 
SPEQ  in  determining  whether  to 
allocate  a  stock  to  a  particular  specialist 
unit.  Under  the  current  Allocation 
Policy,  the  SPEQ  is  to  be  given  no  more 
than  25%  weight  in  allocation 
decisions.  The  Commission  believes 
that  this  change  will  provide  certainty 
to  the  Allocation  Committee  on  what 
portion  of  its  decision  should  be  based 
on  the  SPEQ  and  will  ensure  that 
allocation  decisions  are  based  in 
sufficient  part  on  specialist 
performance.  In  this  regard,  the 
Commission  continues  to  believe  that 
performance,  as  measured  by  the 
objective  criteria,  should  be  the  primary 
consideration  of  the  Allocation 
Committee. 

Although  the  SPEQ  remains  a  useful 
tool  to  measure  performance,  as  noted 
above,  the  Commission  believes  that 
objective  measiires  of  performance 
should  play  an  important  role  in 
allocation  decisions.  In  particular,  the 
Commission  has  previously  stated  its 
belief  that  objective  performance 
measures  can  identify  poor  market 
making  performance  that  otherwise  may 
not  be  reflected  in  a  specialist  unit's 
SPEQ  survey  results. i*  In  this  regard, 
the  Commission  believes  it  is 
appropriate  to  codify  into  NYSE's 
Allocation  Policy  and  Procedures 
capital  utilization  and  near  neighbor 
analysis  as  objective  measures  of 
performance  to  be  considered  by  the 


Allocation  Committee  in  making  their 
allocation  decisions.^'  Specifically,  the 
Commission  has  previously  stated  its 
belief  that  these  quality  market 
measures  identify  aspects  of  market 
making  that  are  directly  relevant  to  the 
specialist's  maintenance  of  fair  and 
orderly  markets.  The  Commission 
continues  to  believe  that  the  near 
neighbor  analysis  and  capitalization 
measures  could  assist  the  Allocation 
Committee  in  allocating  stocks  to 
specialists  who  commit  their  ov>m 
capital  to  maintain  stable  and  liquid 
markets  and,  thus,  believes  codification 
of  such  measures  into  the  NYSE's 
Allocation  Pohcy  and  Procedures  is 
appropriate. 

By  requiring  specialist  units  to 
include  in  their  appUcations  for  the 
allocation  of  a  listing  company's  stock  a 
description  of  how  the  specialist  unit 
will  allocate  resources  (staff  and/ or 
capital)  to  accommodate  this  new  issue 
and  what  new  resources,  if  any,  the 
specialist  unit  will  need  to  acquire  to 
service  this  stock,  the  Commission 
believes  that  the  proposal  will  provide 
the  Allocation  Committee  with  the 
necessary  information  to  better 
determine  which  specialist  unit  is  best 
equipped  to  handle  trading  of  a 
particular  stock.  Moreover,  by  requiring 
that  enforcement  actions  against 
specialists  be  reported  to  the  Allocation 
Committee  when  an  enforcement  case  is 
authorized,  rather  than  later  when  the 
stipulation  is  signed  or  charges  are 
issued,  the  proposal  should  ensure  that 
relevant  information  about  enforcement 
matters  considered  on  a  timely  basis  by 
the  Allocation  Committee.  Similarly,  by 
requiring  that  records  of  formal 
disciplinary  action  be  retained  for  12 
months,  rather  than  the  current  six 
months,  after  a  Hearing  Panel  decision 
is  final,  the  proposal  should  enhance 
the  allocation  process  by  providing  the 
Allocation  Committee  with  relevant 
information  over  a  longer  period  of 
time. 

The  Commission  believes  that  the 
Exchange's  proposal  to  amend  Part  V, 
Policy  Notes,  of  its  Allocation  Policy 
and  Procedures  also  is  consistent  with 
the  Act  for  the  reasons  set  forth  below. 

The  Commission  believes  that  the 
NYSE's  proposal  to  allow  a  company, 
resulting  from  a  merger  between  a  listed 
company  and  an  unlisted  company,  to 
request  that  the  Allocation  Committee 
reallocate  the  stock  of  the  unlisted 


»oi5U.S.C78ftb). 


"15U.S.C.  78f(bM5). 
"  17  CFR  240. llb-1. 
"See  17  CFR  240.11b-l:  NYSE  Rule  104. 
>«  Securities  Exchange  Act  Release  No.  33369 
(Dec.  22,  1993).  58  FR  69431  (Dec.  30.  1993). 


"The  Commission  previously  approved  the 
consideration  of  specialist  near  neighbor  analysis 
and  capital  utilization  by  the  Allocation  Committee. 
Release  No.  381S8,  supra  note  9.  Today,  the 
Commission  is  merely  approving  the  codification  of 
such  measures  into  the  NYSE's  Allocation  Policy 
and  Procedures. 


company  so  long  as  the  unlisted 
company  is  determined  to  be  the 
survivor-in-fact  is  appropriate  because 
the  merged  company  is  more  analogous 
to  a  new  company  that  has  never  been 
listed.  The  proposal  also  requires  the 
Allocation  Committee  to  honor  the 
unlisted  company's  request  the 
Allocation  Committee  to  honor  the 
unlisted  company's  request  not  to  be 
allocated  to  the  specialist  unit  that  had 
traded  the  listed  company's  stock.  This 
is  also  currently  permitted  in  situations 
involving  spin-offs,  listings  of  related 
companies,  and  reUstings.  Although 
barring  the  original  specialist  unit  from 
receiving  the  listing  does  raises  some 
concerns  about  ensuring  that  all 
speciahst  units  will  be  allowed  to 
compete  for  the  allocation  on  an  equal 
basis,  the  Commission  believes  that 
there  may  be  legitimate  reasons  why  an 
unlisted  company  may  believe  it  is  more 
appropriate  to  be  allocated  to  a  new 
speciahst  unit  rather  than  one  that  had 
dealings  with  the  former  listed 
company.  Accordingly,  the  Commission 
finds  this  provision  is  reasonable  under 
the  Act.  For  the  same  reasons,  the 
Commission  believes  that  the  NYSE's 
proposal  to  allow  a  listing  company, 
whose  targeted  stock  becomes  listed 
separately,  the  request  that  the 
Allocation  Committee  reallocate  the 
targeted  stock  and  refrain  from 
allocating  the  targeted  stock  to  the 
specialist  unit  that  had  traded  the 
targeted  stock  is  reasonable. 

The  Commission  also  believes  that  by 
codifying  its  allocation  freeze  policy, 
which  provides  that  a  speciahst  unit 
may  not  apply  to  be  allocated  a  stock 
following  reallocation  of  a  stock  or 
voluntary  withdrawal  of  registration  in 
a  stock  as  a  result  of  an  Exchange 
disciplinary  proceeding,  the  proposal 
provides  an  incentive  to  speciahsts  to 
improve  their  performance  or  maintain 
superior  performance  while  also 
ensuring  that  only  those  units 
performing  well  and  likely  to  make  good 
markets  in  a  particular  stock  will 
receive  allocations. 

The  Commission  also  beheves  that  the 
NYSE's  allocation  sunset  poUcy, 
requiring  allocation  decisions  to  remain 
effective  for  three  months  with  respect 
to  any  initial  public  offering  ("IPO") 
listing  and,  in  the  event  a  listing 
company  does  not  list  within  three 
months,  requiring  that  the  matter  be 
referred  again  to  the  Allocation 
Committee,  with  applications  invited 
from  all  specialist  units,  is  appropriate. 
The  Commission  recognizes  that,  after 
three  months,  the  specialist  unit 
assigned  to  make  a  market  in  the  initial 
public  offering  listing  company  may  no 
longer  have  the  resources  to  make  the 


best  market  and  it  would  be  prudent  for 
the  Allocation  Committee  to  reevaluate 
its  allocation  decision.  The  prior  poUcy 
of  waiting  one  full  year  before  an  IPO 
was  reallocated  to  another  unit  was,  in 
the  Commission's  view,  too  long  and 
did  not  allow  the  Allocation  Committee 
to  take  into  account  changes  in  the  unit 
that  may  have  occurred  during  the  one 
year. 

The  Commission  also  believes  that  in 
considering  the  allocation  application  of 
an  applicant  that  is  not  currently  a 
speciahst,  the  NYSE's  proposal  to  add  a 
provision  requiring  that  the  Allocation 
Committee  consider,  in  addition  to 
capital  or  operational  problems,  any 
action  taken  or  warning  issued  within 
the  past  12  months  by  any  regulatory  or 
self-regulatory  organization  against  the 
unit  or  any  of  its  participants  vdll  help 
to  strengthen  the  allocation  policy  and 
ensure  that  only  the  best  units  are 
allocated  stocks.  Currently,  the  policy 
only  requires  consideration  of  those 
disciplinary  matters  or  warnings  related 
to  any  Floor-related  activity.  T^e 
Commission  believes  that  this 
expansion  to  include  any  regulatory  or 
disciplinary  matters  will  ensure  the 
quaUty  of  speciaUsts  assigned  to  make 
markets  in  NYSE-listed  stocks. 

In  summary,  the  Commission  believes 
that  the  Exchange's  Allocation  Pohcy 
and  Procedures  can  serve  as  an  effective 
incentive  for  specialist  imits  to  maintain 
high  levels  of  performance  and  market 
quality  in  order  to  be  considered  for, 
and  ultimately  awarded,  additional 
listings.  This  in  tujn  can  benefit  the 
execution  of  pubUc  orders  and  promote 
competition  among  the  exchanges.  In 
this  regard,  the  Commission  beheves 
that  the  NYSE's  proposals  related  to  its 
Allocation  Pohcy  and  Procedures  help 
to  further  these  purposes.  The 
Commission  v«ll  continue  to  support 
the  NYSE's  efforts  to  develop  a 
meaningful  and  effective  allocation 
pohcy  and  prtx:edures  that  encourage 
improved  specialist  performance  and 
market  quality. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.i^  that  the 
proposed  rule  change  (SR-NYSE-97- 
12)  is  approved. 

For  the  Commission,  by  the  Division  of 
market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 

|FR  Doc.  97-19072  Filed  7-18-97:  8:45  am] 
BILUNG  CODE  801(M)1-M 


"15  U.S.C  788(b)(2). 
"  17  CFK  2O0.30-(«)(12). 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Coilection  Activity  Under  OMB  Review 

agency:  Maritime  Administration,  DOT. 
ACTTON:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq).  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
cost  and  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  February  28, 1997  (FR  62,  page 
9150). 

DATES:  Comments  must  be  submitted  on 
or  before  August  20,  1997. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  P.  Ferris,  Director,  Office  of 
Costs  and  Rates.  Maritime 
Administration.  Washington,  DC  20590, 
Tel.  (202)  366-2324,  and  refer  to  the 
OMB  Control  Number. 

SUPPLEMENTARY  INFORMATION: 

Title:  Title  of  Collection: 
Determination  of  Fair  and  Reasonable 
Rates  for  the  Carriage  of  Bulk  Preference 
Cargoes  (46  CFR  part  382). 

OMB  Control  Number:  2133-0514. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

Forw(s):  None. 

Affected  Public:  U.S. -flag  vessels  are 
owned  and  operated  by  U.S.  citizens 
under  the  U.S. -flag.  The  vessels  consist 
of  tugAjarges.  dry  bulk  vessels,  break 
bulk  liner  vessels,  LASH,  and  tankers. 

Abstract:  Two  different  types  of  data 
are  required:  Vessel  Operating  Costs  and 
Capital  Costs — Part  382  requires  U.S.- 
flag  vessel  Operators  to  submit  this  data 
to  MARAD  on  an  annual  basis.  The 
costs  are  used  by  MARAD  in 
determining  fair  and  reasonable 
guideline  rates  for  the  carriage  of 
preference  cargoes  on  U.S. -flag  vessels. 
Voyage  costs  and  voyage  days — (Post 
Voyage  Report) —  This  information  is 
required  to  be  filed  by  a  U.S. -flag 
operator  after  the  completion  of  a  cargo 
preference  voyage. 

Need  and  Use  of  the  Information:  The 
information  collected  is  used  by 
MARAD  to  calculate  fair  and  reasonable 
rates  for  U.S. -flag  vessels  engaged  in  the 
carriage  of  preference  cargoes.  If  the 


information  is  not  collected,  the  fair  and 
reasonable  rates  could  be  inaccurate 
thus  leading  to  a  lack  of  adequate 
protection  of  the  govenunent's  financial 
interest  in  obtaining  the  lowest  possible 
U.S. -flag  cost  for  shipping  government 
cargoes. 

Annual  Burden:  500  hours — This  rule 
would  not  impose  any  unfunded 
mandates. 

Send  comments  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget.  725- 
17th  Street,  NW.,  Washington,  DC 
20503,  Attention  MARAD  Desk  Officer. 

Comments:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  proper 
performance  of  the  function  of  the 
agency  and  will  have  practical  utility, 
accuracy  of  the  burden  estimates,  ways 
to  minimize  this  burden,  and  ways  to 
enhance  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

Issued  in  Washington.  DC.  on  July  16, 
1997. 

Phillip  A.  Leach, 

deamnce  Officer,  United  States  Department 
of  Transportation. 
jFR  Doc.  97-19117  Filed  7-1S-97;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

AGENCY:  United  States  Coast  Guard, 
DOT. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden.  The 
Federal  Register  Notice  with  a  60-day 
comment  period  soliciting  comments  on 
the  following  collection  of  information 
was  published  on  May  15.  1997  (FR  62, 
page  26845). 

DATES:  Comments  must  be  submitted  on 
or  before  August  20.  1997. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  U.S.  Coast  Guard.  Office 
of  Information  Management,  telephone 
(202) 267-2326. 


SUPPLEMENTARY  INFORMATION: 
United  States  Coast  Guard 

Title:  Financial  Responsibility  for 
Water  Pollution  Vessels. 

OMB  No.:  2115-0545. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Formfs):  CG5585,  CG5586.  CG5586-1. 
CG5586-2,  CG5586-3,  CG5586-4, 
CG5586-5. 

Affected  Public:  Operators  or  Owners 
of  vessels  over  300  gross  tons. 

Abstract:  The  collection  of 
information  requires  operators  of  vessels 
over  300  gross  tons  to  submit  to  the 
Coast  Guard  evidence  of  their  financial 
responsibility  to  meet  the  maximum 
amount  of  liability  in  case  of  an  oil  spill 
or  hazardous  substances. 

Need  for  Information:  Under  22 
U.S.C.  2716  and  42  U.S.C.  9608.  the 
Coast  Guard  has  the  authority  to  ensure 
that  those  persons  directly  subject  to 
these  rules  are  in  compliance  with  the 
provisions. 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated 
burden  is  2.162  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725-1 7th  Street.  NW.. 
Washington.  DC  20503.  Attention  USCG 
Desk  Officer. 

Comments  are  invited  on:  The  need 
for  the  proposed  collection  of 
information  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques. 

Issued  in  Washington.  DC,  on  July  16, 
1997. 

Phillip  A.  Leach, 

Clearance  Officer.  United  States  Department 
of  Transporta  lion . 
[FR  Doc.  97-19118  Filed  7-18-97;  8:45  am) 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending  July  11, 
1997 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 


under  the  provisions  of  49  U.S.C  412 
and  414.  Answers  may  be  filed  within 
21  days  of  date  of  filing. 

Docket  Number:  OST-97-2701 . 

Date  Filed:  July  10,  1997. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject: 
PTC2  ME-AFR  0006  dated  June  17, 
1997 

Middle  East-Africa  Resos  rl-20 
PTC2  ME-AFR  0007  dated  June  17. 
1997 

Minutes 
PTC2  ME-AFR  Fares  0004  dated  July  4. 
1997 

Tables 
Intended  effective  date:  October  1,  1997 

r-1— 001a 

r-2— 002 

r-3 — 008z 

r-4— 015v  •• 

r-5— 042f 

r-&— 052f 

r-7— 062f 

r-8— 071m 

r-9— 072p 

r-10— 076p 

r-11— 076r 

r-12— 078hh 

r-13 — 081CC 

r-14— 087kk 

r-15— 087w 

r-16— 090u 

r-1 7 — 091CC 

r-18 — 092ee 

r-19— 092LL 

r-20— 093ff 

Docket  Number:  OST-97-2702  . 

Date  Filed:  July  10, 1997. 
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Paillette  V.  Twine, 

Chief,  Documentary  Services. 

(FR  Doc.  97-19116  Filed  7-18-97;  8:45  am] 


BILUNQ  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-97-39] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received  and  of  dispositions 
of  prior  petitions. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  (14  CFR  part  11),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  firom  specified 
requirements  of  the  Federal  Aviation 
Regulations  (14  CFR  Chapter  I), 
dispositions  of  certain  petitions 
previously  received,  and  corrections. 
The  purpose  of  this  notice  is  to  improve 
the  public's  awareness  of,  and 
participation  in,  this  aspect  of  FAA's 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
any  petition  or  its  final  disposition. 
DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  August  11, 1997. 
ADDRESSES:  Send  comments  on  any 
petition  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Chief  Counsel,  Attn:  Rule  Docket  (AGC- 

200),  Petition  Docket  No. ,  800 

Independence  Avenue,  SW., 
Washington.  DC.  20591. 

Comments  may  also  be  sent 
electronically  to  the  following  internet 
address:  9-NPRM-CMNTS@faa.dot.gov. 

The  petition,  any  comments  received, 
and  a  copy  of  any  final  disposition  are 
filed  in  the  assigned  regulatory  docket 
and  are  available  for  examination  in  the 
Rules  Docket  (AGC-200).  Room  91 5G. 
FAA  Headquarters  Building  (FOB  lOA), 
800  Independence  Avenue,  SW., 
Washington,  D.C.  20591;  telephone 
(202) 267-3132. 

FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Thorson  (202)  267-7470  or 
Angela  Anderson  (202)  267-9681  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  D.C.  20591. 

This  notice  is  published  pursuant  to 
paragraphs  (c),  (e),  and  (g)  of  §11.27  of 
Part  11  of  the  Federal  Aviation 
Regulations  (14  CFR  part  11). 

Issued  in  Washington,  D.C.  on  July  15. 
1997. 

Donald  P.  Byrne. 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

DocJtef  No.;  28696. 

Petitioner:  Federal  Express 
Corporation. 

Sections  of  the  FAB  Affected:  14  CFR 
25.857(e)  and  25.1447(c)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the 
accommodation  of  animal-handler 
supernumeraries  in  the  aft  portion  of  the 
main  deck  Class  E  cargo  compartment  of 


EXII-IO  and  MD-11  cargo  aircraft,  to 
attend  to  live-animal  cargo.  Grant,  June 
26,  1997,  Exemption  No.  6652. 

Docket  No.:  25974. 

Petitioner:  Air  Transport  Association 
of  America. 

Sections  of  the  FAR  Affected:  14  CFR 
91.203. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ATA-member 
airlines  to  operate  certain  U.S.- 
registered  aircraft  on  a  temporary  basis 
following  the  incidental  loss  or 
mutilation  of  a  Certificate  of 
Airworthiness,  Aircraft  Registration,  or 
both.  Grant.  July  3,  1997,  Exemption  No. 
5318E. 

Docket  No:  \9b3A. 

Petitioner:  Douglas  Aircraft  Company. 

Sections  of  the  FAR  Affected:  14  CFR 
121.310(d)(4). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  operators  of 
McDonnell  Douglas  IX>-8  aircraft  to 
operate  these  aircraft  in  passenger- 
carrying  operations  without  a  cockpit 
control  device  for  each  emergency  light, 
subject  to  certain  conditions.  Grant,  July 
3,  1997,  Exemption  No.  30551. 

Docket  No.:  27251. 

Petitioner:  Bonanza/Baron  Pilot 
Proficiency  Programs,  Inc.  and 
American  Bonanza  Society/ American 
Safety  Foundation. 

Sections  of  the  FAR  Affected:  14  CFR 
91.109  (a)  and  (b)(3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  BPPP  and  ABS/ 
ASF  flight  instructors  to  provide 
recurrent  fiight  training  and  simulated 
instrument  flight  training  in 
BeechBaron,  Bonanza,  and  Travel  Air 
type  aircraft  equipped  with  a 
functioning  throwover  control  wheel  for 
the  purpose  of  meeting  recency  of 
experience  requirements  contained  in 
14  CFR  61.56  (a),  (c).  and  (e),  and  61.57 
(e)(1)  and  (e)(2).  subject  to  certain 
conditions  and  limitations.  Grant,  July 
8,  1997,  Exemption  No.  5733C. 

Docket  No:  28905. 

Petitioner:  Petroleum  Helicopters,  Inc. 

Sections  of  the  FAB  Affected:  14  CFR 
135.152(a). 

Descriptions  of  Relief  Sought/ 
Disposition:  To  permit  Petroleum 
Helicopters.  Inc.,  to  place  three  Bell 
214ST  helicopters  (Registration  Nos. 
N59805.  N59806.  and  N6957Y,  Serial 
Nos.  28139.  28140.  and  28141. 
respectively)  on  its  Operations 
Specification  and  operate  those 
helicopters  in  nonscheduled  operations 
uinder  part  135  without  the  digital  flight 
data  recorder  required  by  §  135.152. 


39048 


Federal  Register  /  Vol.  62.  No.  139  /  Monday.  July  21.  1997  /  Notices 


Grant,  July  10,  1997,  Exemption  No. 
6641A. 

(FR  Doc.  97-19108  Filed  7-1&-97;  8:45  ami 

ULUMG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  National  Parks  Overflights 
Working  Group  Meetings 

action;  Notice. 


SUMMARY:  The  National  Park  Service 
(NFS)  and  Federal  Aviation 
Administration  (FAA)  announce  the 
dates  for  the  National  Parks  Overflights 
Working  Group  (NPOWG)  meeting  in 
August.  The  NPOWG  will  meet  August 
4-5  in  Denver,  Colorado.  This  meeting 
will  be  open  to  the  public.  This  notice 
serves  to  inform  the  public  of  the 
meeting  dates  for  the  working  group. 
DATES  AND  LOCATIONS:  The  NPOWG  will 
meet  August  4  and  5.  beginning  at  9 
a.m.,  in  conference  rooms  in  the 
Sheraton  Denver  West,  360  Union  Blvd., 
Denver.  Colorado,  telephone:  (303)  987- 
2000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carla  MatUx.  Office  of  the  Sohcitor,  U.S. 
Department  of  the  Interior,  1849  C  St., 
NW.,  Washington.  DC  20240,  telephone: 
(202)  208-7957,  or  Linda  WilUams, 
Office  of  Rulemaking.  Federal  Aviation 
Administration,  800  Independence 
Ave..  Washington.  DC  20591.  telephone: 
(202) 367-9685. 

SUPPLEMENTARY  INFORMATION: 

Background 

By  notice  in  the  Federal  Register  on 
June  6.  1997.  the  NPS  and  FAA 
announced  the  meeting  dates  for  the 
NPOWG.  The  working  group  is 
established  to  recommend  a  notice  of 
proposed  rulemaking  which  would 
define  the  process  to  reduce  or  prevent 
the  adverse  effects  of  commercial 
sightseeing  flights  over  the  National 
Parks  where  deemed  necessary.  The 
working  group  held  sessions  on  May  20 
and  21;  June  11.  12,  13;  and  July  8  and 
9,  1997,  in  Washington.  DC. 

The  overflights  working  group  is 
composed  of  nine  members  representing 
a  balance  of  air  tour  operators,  both 
fixed  and  rotary  wing;  general  aviation 
users;  other  commercial  aviation 
interests:  national  tour  associations; 
environmental  groups;  and  Native 
Americans.  Co-chairs  for  the  working 
group  have  been  selected  by  the 
Department  of  Transportation  (DOT) 
and  the  Department  of  Interior  (DOI). 
DOT  and  E)OI  representatives  act  as 
advisors  to  the  memljership,  but  will  not 


be  active  members  of  the  working  group. 
A  facilitator  provides  focus  for  the 
group. 

Unless  extended,  the  working  group  is 
scheduled  to  terminate  100  days  from 
the  date  of  its  initial  meeting,  the  group 
will  make  its  final  recommendation  to 
the  ARAC  and  NPS  Advisory  Board  at 
the  end  of  that  100  days.  The  ARAC  and 
NPS  Advisory  Board  will  review  the 
recommendations  of  the  working  group 
and  report  to  the  NPS  and  FAA. 
Progress  or  status  reports  form  the 
working  group  are  expected  every  21 
days.  NPS  and  FAA  anticipate  that  the 
final  product  of  the  NPOWG  will  be  a 
recommended  notice  of  proposed 
rulemaking. 

Meeting  Location  and  Protocol 

Contrary  to  the  original  Federal 
Register  notice,  the  August  meeting  will 
be  open  to  the  public.  In  keeping  with 
the  organizational  protocols  developed 
by  the  working  group,  the  following 
rules  apply: 

Only  woricing  group  members  (or  their 
alternates  when  filling  in  for  a  member)  have 
the  privilege  of  sitting  at  the  negotiating  table 
and  of  speaking  from  the  floor  during  the 
negotiations  without  working  group 
approval,  except:  any  membier  may  call  ufX)n 
another  individual  to  elaborate  on  a  relevant 
point,  the  NPS  and  FAA  advisors  to  the 
working  group  have  the  full  right  to  the  floor 
and  may  raise  and  address  appropriate 
points,  and  any  person  attending  worlcing 
group  meetings  may  address  the  working 
group  if  time  permits  and  may  file  statements 
with  the  working  group  for  its  consideration. 

The  final  report  of  the  NPOWG  wrill 
be  made  available  to  the  public  when  it 
is  reported  to  the  Advisory  Board  and 
ARAC.  In  addition,  both  agencies 
envision  that  public  meetings  will  be 
held  following  the  pubhcation  of  a 
notice  of  proposed  rulemaking  on  the 
issues  regarding  overflights  of  the 
national  parks. 

Issued  in  Washington,  IX:  on  July  14, 1997. 
Joseph  A.  Hawkins, 
Director  of  Rulemaking. 
|FR  Doc.  97-19041  Filed  7-18-97;  8:45  am] 

BILUNQ  CODE  4t10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA,  inc.;  Special  Committee  165; 
Minimum  Operational  Performance 
Standards  for  Aeronautical  Mobile 
Satellite  Services 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  5  U.S.C.  Appendix  2),  notice 
is  hereby  given  for  Special  Committee 
(SC)-165  meeting  to  be  held  August  7- 


8.  1997,  starting  at  9:30  a.m.  on  August 
7.  The  meeting  will  be  held  at  RTCA. 
1140  Connecticut  Avenue.  NW.,  Suite 
1020,  Washington.  DC  20036. 

This  plenary  meeting  will  be 
preceded  by  a  meeting  of  SC-165 
Working  Group  (WG)-3.  AMSS  System/ 
Service  Criteria,  which  will  include  a 
visit  to  the  Iridium  Master  Control 
Facility  located  near  Reston.  VA. 

The  plenary  agenda  will  be  as  follows; 

(1)  Welcome  and  Introductions; 

(2)  Review  and  Approval  of  the  Summary 
of  the  Previous  Meeting; 

(3)  Chairman's  Remarks; 

(4)  Overview  of  New  Developments 
Relevant  to  AMSS  and  SC-165: 

a.  Required  Conmiunications  Performance 
(SC-169/WG-2); 

b.  AMCP  WG-A  on  AMSS; 

c.  AMS(R)S  Spectrum  Issues; 

d.  AEEC  741  and  761  Characteristics; 

e.  Industry.  Users.  Government; 

(5)  Review  of  Working  Group  Activities: 

a.  WG-1  (AMSS  Avionics  Equipment 
MOPS); 

b.  WG-3  (SystemyService  Performance 
Criteria); 

c.  WG-5  (AMS(R)S  Satcom  Voice); 

(6)  Consideration  of  Next -Generation 
AMSS  Activities; 

(7)  Other  Business; 

(8)  Date  and  Place  of  Next  Meeting. 

Attendance  is  open  to  the  interested 
pubUc  but  limited  to  space  availably. 
With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  RTCA 
Secretariat.  1140  Connecticut  Avenue, 
NW..  Suite  1020.  Washington,  DC 
20036;  (202)  833-9339  (phone);  (202) 
833-9434  (fax);  or  http://www.rtca/org 
(web  site).  Members  of  the  public  may 
present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  July  14, 
1997. 
Janice  L.  Peters, 

Designated  Official. 

[FR  Doc.  97-19110  Filed  7-18-97;  8:45  am) 

B4LLINQ  CODE  4t10-13-4l 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
To  Impose  and  Use  ttie  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Abilene  Regional  Airport,  Abilene, 
Texas 

agency:  Federal  Aviation 
Administration  (FAA),  E>OT. 
ACTION:  Notice  of  intent  to  rule  on 
appUcation. 
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SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Abilene  Regional 
Airport  under  the  provisions  of  the 
Aviaition  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  Di  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  August  20,  1997. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triphcate  copies  to  the  FAA  at  the 
foUowdng  address:  Mr.  Ben  Guttery, 
Federal  Aviation  Administration. 
Southwest  Region,  Airports  Division. 
Planning  and  Programming  Branch. 
ASW-610D.  Forth  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  David  M. 
Wright.  Director  of  Finance,  City  of 
Abilene,  at  the  following  address:  Mr. 
David  M.  Wright,  Director  of  Finance. 
City  of  Abilene,  P.O.  Box  60.  55  Walnut. 
Abilene,  Texas  79604. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  §  158.23  of'Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ben  Guttery,  Federal  Aviation 
Administration.  Southwest  Region. 
Airports  Division.  Planning  and 
Programming  Branch,  ASW-610D,  Fort 
Worth.  Texas  76193-0610.  (817)  222- 
5614. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Abilene  Regional  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  RegulaUons  (14  CFR  Part  158). 

On  June  27.  1997.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  Part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  October  24.  1997. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $3.00. 

Proposed  charge  effective  date: 
January  1, 1998. 


Proposed  charge  expiration  date: 
September  1,  2005. 

Total  estimated  PFC  revenue: 
$1,210,647.00. 

PFC  application  number:  97-01-C- 
00-ABI. 

Brief  description  of  proposed  projects: 

Projects  To  Impose  and  Use  PFCs 

Apron  Reconstruction,  Overlay 
Access  Road  and  Install  Perimeter 
Fencing  (Phase  1); 

Emergency  Generator.  Elevator. 
Airport  Entrance  Signage,  and  PAPI: 

Overlay  and  Mark  Runway  17L/35R; 

Airfield  Guidance  Sign  System; 

Overlay  Taxiway  D; 

Groove  Rvmway  17L/35R; 

RehabiUtate  Runway  17R/35L. 
Taxiway  C  lighting,  and  Security 
Fencing.  (Phase  2); 

Overlay  Runway  4-22,  Security 
Fencing  (Phase  3); 

Terminal  Renovation  and  Expansion; 
and 

PFC  Administrative  Costs. 

Proposed  class  or  classes  of  air 
carriers  to  be  exempted  from  collecting 
PFCs:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region.  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610D,  2601  Meacham  Boulevard, 
Fort  Worth.  Texas  76137-4298. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  docimaents  germane  to  the 
application  in  person  at  Abilene 
Regional  Airport. 

Issued  in  Forth  Worth,  Texas  on  June  30. 
1997. 

Edward  N.  Agnew, 
Acting  Manager,  Airports  Division. 
[FR  Doc.  97-19044  Filed  7-18-97;  8:45  am] 

BILUNQ  COOE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  June 
1997,  there  were  five  applications 
approved.  Additionally,  two  approved 
amendments  to  previously  approved 
apphcations  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 


and  disapprovals  imder  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  ReconciUation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158).  This  notice  is  pubUshed 
pursuant  to  paragraph  d  of  §  158.29. 

PFC  Applications  Approved 

Public  Agency:  Flathead  Mimicipal 
Airport  Authority.  Kalispell.  Montana, 

Application  Number:  97-02-C-OO- 
FCA. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Leva/.  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $8,217,803. 

Earliest  Charge  Effective  Date: 
November  1,  1999. 

Estimated  Charge  Expiration  Date: 
June  1.2020. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCs:  Air  taxi  operators. 

Determination:  Approved.  Based  on 
information  submitted  by  the  public 
agency,  the  FAA  has  determined  that 
the  proposed  class  accounts  for  less 
than  1  percent  of  the  total  aimual 
enplanements  at  the  Glacier  Park 
International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use:  Terminal  area 
expansion — building  construction. 
Terminal  area  expansion — site  work  and 
road  work. 

Decision  Date  June  3.  1997. 

For  Further  Information  Contact: 
David  P.  Gabbert.  Helena  Airports 
District  Office.  (406)  449-5271. 

Public  Agency:  Palm  Beach  County 
Department  of  Airports.  West  Palm 
Beach.  Florida. 

Application  Number:  97-03-U-OO- 
PBI. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve;.- $3.00 

Total  PFC  Revenue  Approved  for  Use 
in  This  Decision:  $13,605,792. 

Charge  Effective  Date:  April  1.  1994. 

Estimated  Charge  Expiration  Date: 
July  1 .  2000. 

Class  of  Air  Carriers  Not  Required  to 
Collect  PFCs:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  Acquire  land  in  Part  150  Noise 
Compatibility  Plan  (1997).  Acquire  land 
in  Part  150  Noise  Compatibility  Plan 
(1998).  Acquire  land  in  Part  150  Noise 
Compatibibty  Plan  (1999).  Connector  to 
Palm  Beach  International  Airport.  Part 
150  Noise  Compatibility  study. 

Decision  Date:  June  11.  1997. 

For  Further  Information  Contact:  Bart 
Vemace.  Orlando  Airports  District 
Office.  (407)812-6331. 

Public  Agency:  City  of  Durango  and 
County  of  La  Plata.  Ehirango,  Colorado. 
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Application  Number  97-02-C-OO- 
DRO. 

Application  Type:  Impose  and  use  a 
PFC 

RFC  Level:  S3. 00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $606,983. 

Earliest  Charge  Effective  Date:  August 
1,  1997. 

Estimated  Charge  Expiration  Date: 
March  1,  2000. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Relocate  County  Road  309-A. 
Grading  and  drainage  for  taxiway  A 

extension  including  taxiway  A6. 
Rehabilitate  and  widen  taxiway  A 

including  taxiway  A  and  AS. 
Pave,  mark,  and  light  taxiway  A 

extension. 
Snow  removal  equipment. 

Decision  Date:  June  24,  1997. 

For  Further  Information  Contact: 
Christopher  Schaffer,  Denver  Airports 
District  Office,  (303)  342-1258. 

Public  Agency:  Connecticut 
Department  of  Transportation.  Bureau  of 


Aviation  and  Ports,  Windsor  Locks, 
Coruiecticut. 

Application  Number:  97-06-1-00- 
BDL. 

Application  Type:  Impose  a  PFC. 

PFC  Levei;  $3.00. 

Total  Net  PFC  Revenue  Approved  in 
This  Decision:  $12,602,000. 

Earliest  Charge  Effective  Date: 
September  1,  1997. 

Estimated  Charge  Expiration  Date: 
April  1,  1999. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  On-demand  air  taxi/ 
commercial  operators  who  (1)  do  not 
enplane  or  deplane  passengers  at  the 
main  terminal  buildings  and  (2)  enplane 
less  than  500  passengers  per  year  at 
Bradley  International  Airport  (BDL). 

Determination:  Approved.  Based  on 
information  submitted  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  BDL. 

Brief  Description  of  Projects  Approved 
for  Collection  Only:  Construct  new  fire 
station  #1;  Construct  glycol  collection 
facility. 

AMENDME^4TS  TO  PFC  APPROVALS 


Decision  Date:  June  24,  1997. 

For  Further  Information  Contact: 
Priscilla  A.  Scott,  New  England  Region 
Airports  Division,  (617)  238-7614. 

Public  Agency:  Los  Angeles 
Department  of  Airports,  Ontario, 
California. 

Application  Number:  95-02-U-OO- 
ONT. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/.- $3.00. 

Total  PFC  Revenue  Approved  for  Use 
in  this  Decision:  $33,148,439. 

Charge  Effective  Date:  June  1 ,  1 993 . 

Charge  Expiration  Date:  December  1, 
1996. 

Class  of  Air  Carriers  Not  Required  To 
Collect  PFCs:  No  change  from  previous 
decision. 

Brief  Description  of  Projects  Approved 
for  Use:  Ontario  terminal  development 
program. 

Decision  Date:  June  27, 1997. 

For  Further  Information  Contact:  John 
Milligan,  Western  Pacific  Region 
Airports  Division,  (310)  725-3621. 


Amendment  number,  city,  state 

Amendment 
approved  date 

Original  ap-        Amended  ap- 
proved net      1      proved  net 
PFC  revenue    j    PFC  revenue 

Original  esti- 
mated charge 
expiration  date 

Amended  esti- 
mated charge 
expiration  date 

96-04-C-01-MCO,  Orlando,  Florida.  

96-04-C-(»-MCO,  Orlando,  Flonda 

5/29/97 
5/29/97 

$89,092,000 
91,117,000 

$91,117,000 
93,592,000 

12/1/98 
12/1/98 

12/1/98 
3/1/98 

Issued  in  Washington.  DC,  on  July  11, 
1997 

Eric  Gabler, 

Manager,  Passenger  Facility  Charge  Branch. 
[PR  Doc  97-19109  Filed  7-ia-97;  8:45  am) 

BILUNG  COOE  4910-13-M 

DEPARTMEffT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  33390] 

Roaring  Fork  Railroad  Holding 
Authority;  Acquisition  and  Operation 
Exemption;  Southern  Pacific 
Transportation  Company 

The  Roaring  Fork  Railroad  Holding 
Authority  (RFRHA),  a  noncarrier,  has 
filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  and 
operate  Southern  Pacific  Transportation 
Company's  (SP)  line,  known  as  the 
Aspen  Branch,  between  milepost  360.22 
near  Glenwood  Springs  and  milepost 
393.66  near  Woody  Creek,  in  Garfield, 


Eagle  and  Pitkin  Counties.  CO.  a 
distance  of  approximately  33.44  miles.' 

The  transaction  was  to  be 
consummated  on  or  after  June  30,  1997, 
the  effective  date  of  the  exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  33390,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit.  1925 


'  On  June  27. 1997.  a  petition  to  stay  the  notice 
of  exemption  filed  by  the  Phillips  Company 
(Phillips)  was  denied  by  the  Board  in  Roaring  Fork 
fUilroad  Holding  Authority — Acquisition  and 
Operation  Exemption — Southern  Pacific 
Transportation  Company.  STB  Finance  Docket  No. 
33390  (STB  served  June  27,  1997).  Philhps' 
subsequent  petition  for  an  emergency  stay  Tiled 
with  the  United  States  Court  of  Appeals  for  the  10th 
Circuit  was  denied  by  the  Court.  The  Phillips 
Company  v.  Surface  Transportation  Board,  No.  97- 
9536  (10th  Cir.,  June  27.  1997).  Phillips'  petition  for 
review  of  the  notice  of  exemption  remains  pending 
before  that  court. 


K  Street.  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Charles  H. 
Montange.  426  NW  162d  Street,  Seattle, 
WA  98177. 

Decided:  July  10, 1997. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  97-19088  Filed  7-18-97;  8:45  am) 

BILUNQ  COOE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  0MB  for  Review; 
Comment  Request 

July  15,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
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addressed  to  the  0MB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0770. 

Regulation  Project  Number:  FI-182- 
78NPRM. 

Type  of  Review:  Extension. 

Title:  Transfers  of  Securities  Under 
Certain  Agreements. 

Description:  Section  1058  of  the 
Internal  Revenue  Code  provides  tax-free 
treatment  for  sec'irity  lending 
transactions.  A  written  agreement  is 
necessary  to  verify  the  existence  of  such 
lending  agreement.  Lenders  of  securities 
are  affected. 

Respondents:  Business  or  other  for- 
profit,  individuals  or  households,  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
11.742. 

Estimated  Burden  Hours  Per 
Respondent:  50  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
9,871  hours. 

OMB  Number:  1545-0996. 

Regulation  Project  Number:  EE-113- 
82NPRM. 

Type  of  Review:  Extension. 

Title:  Required  Distributions  from 
Qualified  Plans  and  Individual 
Retirement  Plans: 

Description:  The  regulations  provide 
rules  regarding  the  minimum 
distribution  requirements  applicable  to 
section  403(b)  contracts  and  accounts. 
Such  minimum  distribution  rules  do  not 
apply  to  benefits  accrued  before  January 
1,  1987. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
8.400. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
8,400  hours. 

0^fB  Number:  1545-1359. 

Regulation  Project  Number:  INTL- 
978-86  NPRM. 

Type  of  Review:  Extension. 

Title:  Information  Reporting  by 
Passport  and  Permanent  Residence 
Applicants. 

Description:  The  regulations  require 
applicemts  for  passports  and  permanent 
residence  status  to  report  certain  tax 
information  on  the  applications.  The 
regulations  are  intended  to  give  the 
Service  notice  of  non-filers  and  of 
persons  with  foreign  source  income  not 


subject  to  normal  withholding,  and  to 
notify  such  persons  of  their  duty  to  file 
U.S.  tax  returns. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 

Passport  Applicants:  5.000.000. 

Permanent  Residence  Applicants: 
500.000. 

Estimated  Burden  Hours  Per 
Respondent: 

Passport  Applicants:  6  minutes. 

Permanent  Residence  Applicants:  30 
minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
750,000  hours. 

OMB  Number:  1545-1442. 

Regulation  Project  Number:  PS-79-93 
Final. 

Type  of  Review:  Extension. 

Title:  Grantor  Trust  Reporting 
Requirements. 

Description:  The  information  required 
by  these  regulations  is  used  by  the 
Internal  Revenue  Service  to  ensure  that 
items  of  income,  deduction,  and  credit 
of  a  trust  treated  as  owned  by  the 
grantor  or  another  person  are  properly 
reported. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
1.840,000. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Repofting  Burden: 
920,000  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service, 
Room  5571,  1111  Constitution  Avenue, 
NW.,  Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand. 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  97-19069  Filed  7-18-97:  8:45  ami 

BILUNG  COOE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  to  OMB  for  Review; 
Comment  Request 

July  11,  1997. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 


Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue'  NW..  Washington.  DC  20220. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1059. 
Form  Number:  IRS  Forms  7018  and 
7018-A. 

Type  of  Review:  Revision. 

Title:  Employer's  Order  Blank  for 
Forms  (7018);  and  Employer's  Order 
Blank  for  1998  Forms  (7018-A). 

Description:  Forms  7018  and  7018-A 
allow  taxpayers  who  must  file 
information  returns  a  systematic  way  to 
order  information  tax  forms  materials. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,668,000. 

Estimated  Burden  Hours  Per 
Respondent:  3  minutes. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
83,400  hours. 

OMB  Number:  1545-1163. 

Form  Number:  IRS  Form  8822. 

Type  of  Review:  Revision. 

Title:  Change  of  Address. 

Description:  This  form  is  used  by 
taxpayers  to  inform  IRS  of  their  change 
of  address.  IRS  will  use  the  information 
to  update  the  taxpayer's  address  of 
record. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  farms.  Federal 
Government.  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
1.500.000. 

Estimated  Burden  Hours  Per 
Respondent:  16  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
387,501  hours. 

Clearance  Officer:  Garrick  Shear  (202) 
622-3869,  Internal  Revenue  Service. 
Room  5571,  1111  Constitution  Avenue, 
NW,  Washington,  DC  20224. 

«^V'    Reviewer:  Alexander  T.  Hunt 
(20-)      5-7860.  Office  of  Management 
and  Bu'iget,  Room  10226,  New- 
Executive  Office  Building,  Washington, 
DC  20503. 
Lois  K.  HoUand, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  97-19070  Filed  7-18-97;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Submission  of  0MB  Review; 
Comment  Request 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Notice  of  information  collection 
to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995. 

SUMMARY:  On  November  4.  1996,  the 
OCC,  the  Board,  and  the  FDIC  (the 
agencies)  requested  public  comment  for 
60  days  on  a  proposed  change  in  the 
method  by  which  banks  file  their 
quarterly  Reports  of  Condition  and 
Income  (Call  Reports),  which  are 
currently  approved  collections  of 
information.  Under  that  proposal,  the 
agencies  would  no  longer  accept  Call 
Reports  that  banks  file  directly  with  the 
agencies  in  hard  copy  (paper)  form. 
Instead,  the  only  Call  Reports  that  the 
agencies  would  accept  would  be  those 
filed  electronically  or  on  computer 
diskette  with  the  agencies'  electronic 
collection  agent.  A  bank  could  either 
file  its  reports  directly  with  the  agent  or 
contract  with  another  party  for  the 
conversion  of  its  reports  from  hard  copy 
(paper)  to  automated  form  and  the  filing 
of  the  reports  with  the  agent.  After 
considering  the  comments  the  agencies 
received,  the  Federal  Financial 
Institutions  Examination  Council 
(FFIEC),  of  which  the  agencies  are 
members,  adopted  certain  modifications 
to  the  proposed  change  in  filing  method. 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  chapter  35),  the  agencies  may 
not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1,  1995.  unless  it 
displ-iys  a  currently  valid  OMB  control 
number.  Comments  are  invited  on:  (a) 
Whether  the  proposed  revisions  to  the 
following  collections  of  information  are 
necessary  for  the  proper  performance  of 
the  agencies's  functions,  including 
whether  the  information  has  practical 
utility;  (b)  the  accuracy  of  the  agencies' 
estimates  of  the  burden  of  the 


information  collections  as  they  are 
proposed  to  be  revised,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  information 
collection  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  startup  costs  and  costs  of  operational, 
maintenance,  and  purchase  of  services 
to  provide  information. 
DATES:  Comments  must  be  submitted  on 
or  before  August  20,  1997. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
any  or  all  of  the  agencies.  All  comments, 
which  should  refer  to  the  OMB  control 
numbers),  will  be  shared  among  the 
agencies. 

OCC:  Written  comments  should  be 
submitted  to  the  Communications 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  S.W.,  Third 
Floor,  Washington.  D.C.  20219; 
Attention:  OMB  Control  No.  1557-0081 
(FAX  number  (202)  874-5274;  Internet 
address:  Regs.comments@occ.treas.gov). 
Comments  will  be  available  for 
inspection  and  photocopying  at  the 
OCC's  Public  Reference  Room.  250  E 
Street.  S.W.,  Washington,  D.C.  20219, 
between  9:00  a.m.  and  5:00  p.m.  on 
business  days.  Appointments  for 
inspection  of  comments  can  be  made  by 
calling  (202)  874-5043. 

Board:  Written  comments  should  be 
addressed  to  Mr.  William  W.  Wiles, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  N.W.,  Washington,  D.C.20551, 
Attention:  OMB  Control  No.  7100-0036, 
or  delivered  to  the  Board's  mail  room 
between  8:45  a.m.  and  5:15  p.m.,  and  to 
the  security  control  room  outside  of 
those  hours.  Both  the  mail  mom  and  the 
security  control  room  are  accessible 
bova  the  courtyard  entrance  on  20th 
Street  between  Constitution  Avenue  and 
C  Street,  N.W.  Comments  received  may 
be  inspected  in  room  M-P-500  between 
9:00  a.m.  and  5:00  p.m.,  except  as 
provided  in  section  261.8  of  the  Board's 
Rules  regarding  Availability  of 
Information.  12  CFR  261.8(a). 

FDIC:  Written  comments  should  be 
sent  to  Robert  E.  Feldman,  Executive 
Secretary,  Attention:  Comments/OES, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street.  N.W..  Washington,  D.C. 
20429,  Attention:  OMB  Control  No. 
3064-0052.  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  550  17th  Street  Building  (located 
on  F  Street)  on  business  days  between 
7:00  a.m.  and  5:00  p.m.  (Fax  number: 


202)  898-3838;  Internet  address: 
comments@fdic.gov).  Comments  may  be 
inspected  and  photocopied  in  the  FDIC 
Public  Information  Center,  Room  100, 
801  17th  Sti-eet,  N.W.,  Washington.  D.C. 
20429,  between  9:00  a.m.  and  4:30  p.m. 
on  business  days. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  Hunt,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208. 
Washington,  D.C.  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  an  agency's  submission  to  OMB 
for  review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995  may 
be  requested  from  the  agency  clearance 
officer  whose  name  appears  below. 

OCC:  John  Ference,  OCC  Clearance 
Officer,  or  Jessie  Gates  (202)  874-5090, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  S\iee%  S.W., 
Washington,  D.C.  20219. 

Board:  Mary  M.  McLaughlin,  Board 
Clearance  Officer,  (202)  452-3829. 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  and  C  Streets, 
N.W.,  Washington.  D.C.  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  only,  Diane  Jenkins.  (202) 
452-3544,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Sti^ets,  N.W.,  Washington,  D.C.  20551. 

FDIC:  Steven  F.  Hanft,  FDIC  Clearance 
Officer,  (202)  898-3907,  Office  of  the 
Executive  Secretary,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street 
N.W.,  Washington.  D.C.  20429. 
SUPPLEMENTARY  INFORMATION:  Request 
for  OMB  approval  to  extend,  with  a 
revision  to  the  filing  method,  the 
following  currently  approved 
collections  of  information: 

Report  Title:  Consolidated  Reports  of 
Condition  and  Income  (Call  Report). 

Form  Number:  FFIEC  031,  032.  033. 
034. » 

Frequency  of  Response:  Quarterly. 

For  OCC 

OMB  Number:  1557-0081. 

Affected  Public:  National  Banks. 

Estimated  Number  of  Respondents: 
2,800  national  banks. 

Estimated  Time  per  Response:  39.92 
burden  hours. 


'  The  FFIEC  031  report  form  is  filed  by  banks 
with  domestic  and  foreign  offices.  The  FFTEC  032 
report  form  is  filed  by  banks  with  domestic  offices 
only  and  total  assets  of  $300  million  or  more.  The 
FFIEC  033  report  form  is  filed  by  banks  with 
domestic  offices  only  and  total  assets  of  SlOO 
million  or  more  but  less  than  S300  million.  The 
FFIEC  034  report  form  is  filed  by  banks  with 
domestic  offices  only  and  total  assets  of  less  than 
SlOO  million. 


Federal  Register  /  Vol.  62,  No.  139  /  Monday,  July  21,  1997  /  Notices 


39053 


Estimated  Total  Annual  Burden: 
447,132  burden  hours. 

For  Board 

OMB  Number:  7100-0036. 

Affected  Public:  State  Member  Banks. 

Estimated  Number  of  Respondents: 
1,002  state  member  banks. 

Estimated  Time  per  Response:  45.80 
burden  hours. 

Estimated  Total  Annual  Burden: 
183,566  burden  hours. 

For  FDIC 

OMB  Number:  3064-005£. 

Affected  Public:  Insured  State 
Nonmember  Commercial  and  Savings 
Banks. 

Estimated  Number  of  Respondents: 
6.374  insured  state  nonmember  banks. 

Estimated  Time  per  Response:  29.67 
burden  hours. 

Estimated  Total  Annual  Burden: 
756,511  burden  hours. 

The  estimated  time  per  response  is  an 
average  which  varies  by  agency  because 
of  differences  in  the  composition  of  the 
banks  under  each  agency's  supervision 
(e.g..  size  distribu^on  of  banks,  types  of 
activities  in  which  they  are  engaged, 
and  number  of  banks  with  foreign 
offices).  The  time  per  response  for  a 
bank  is  estimated  to  range  from  15  to 
400  hours,  depending  on  individual 
circumstances. 

General  Description  of  Report:  This 
information  collection  is  mandatory:  12 
U.S.C.  161  (for  national  banks).  12 
U.S.C.  324  (for  state  member  banks),  and 
12  U.S.C.  1817  (for  insured  state 
nonmember  commercial  and  savings 
banks).  Except  for  select  sensitive  items, 
this  information  collection  is  not  given 
confidential  treatment.  Small  businesses 
(i.e.,  small  banks)  are  affected. 

Abstract:  Call  Reports  are  filed 
quarterly  with  the  agencies  for  their  use 
in  monitoring  the  condition  and 
performance  of  reporting  banks  and  the 
industry  as  a  whole.  Call  Reports  also 
are  used  to  calculate  banks'  deposit 
insurance  and  Financing  Corporation 
assessments  and  for  monetary  policy 
and  other  public  policy  purposes. 

Current  Actions:  Under  the  auspices 
of  the  FFIEC,  the  agencies  originally 
proposed  that  they  would  no  longer 
accept  Call  Reports  filed  direcUy  with 
them  in  hard  copy  (paper)  form.  The 
agencies  proposed  that  the  only  Call 
Reports  that  they  would  accept  would 
be  those  that  are  filed  electronically  or 
on  computer  diskette  with  the  agencies' 
electronic  collection  agent.  Electronic 
Data  systems  Corporation  (EDS).  A  bank 
could  either  file  its  reports 
electronically  or  on  computer  diskette 
directly  with  EDS  or  arrange  for  a  third 
party  to  convert  its  reports  from  hard 


copy  (paper)  form  to  automated  form 
and  then  file  them  with  EDS.  The 
agencies  proposed  to  phase  out  their 
acceptance  of  paper  Call  Report  forms  as 
of  the  June  30,  September  30,  And 
December  31,  1997,  report  dates  based 
on  bank  size.  After  considering  the 
comments,  the  FFIEC  approved  certain 
modifications  to  the  proposed  change  in 
filing  method  for  Call  Reports.  The 
comments  on  the  initial  proposal  and 
the  changes  made  in  response  thereto 
are  discussed  below. 

Type  of  Review:  Revision. 

On  November  4,  1996,  the  agencies 
joinUy  published  a  notice  soliciting 
comment  for  60  days  on  a  proposal  to 
no  longer  accept  Call  Reports  fi'ed 
directiy  with  them  in  paper  form  (61  FR 
56737).  The  notice  described  the  change 
in  filing  method  that  the  agencies,  with 
the  approval  of  the  FFTEC.  were 
proposing  to  implement  in  three  phases 
for  their  currently  approved  Call  Report 
information  collections,  beginning  with 
the  reports  for  June  30,  1997. 

In  response  to  this  notice,  the 
agencies  collectively  received  24 
comment  letters,  17  from  small  banking 
organizations  and  7  from  trade  groups, 
including  the  American  Bankers 
Association  (ABA),  America's 
Community  Bankers  (ACB),  the 
Independent  Bankers  Association  of 
America  (IBAA),  and  4  state  bankers 
associations  (Illinois,  Missouri,  and  2  in 
Wisconsin). 

All  but  three  of  the  bank  commenters 
opposed  the  proposal.  The  one  bank 
that  supported  the  proposal  (Which  has 
$125  million  in  assets)  indicated  that  it 
already  purchases  and  uses  Call  Report 
preparation  software,  is  satisfied  with 
its  ease  of  use,  and  would  not  be  unduly 
burdened  by  having  to  file 
electronically.  Two  other  banks  (with 
$70  and  $30  million  in  assets)  requested 
only  that  the  implementation  dates  be 
delayed  to  give  them  more  time  to 
prepare  for  the  change  in  filing  method. 
The  remaining  banking  organizations 
objected  to  the  proposal  because  of  the 
cost  of  purchasing  Call  Report 
preparation  software,  the  time  to  learn 
how  to  use  the  software,  and  similar 
expense-related  reasons.  However,  none 
of  these  bankers'  comments 
acknowledged  that  the  proposal 
contained  an  alternative  which  would 
not  require  them  to  purchase  Call 
Report  software,  i.e,  the  agencies  stated 
in  the  proposal  that  individual  banks 
would  be  permitted  to  continue 
completing  thefr  reports  on  paper, 
provided  that  such  a  bank  arranged  for 
a  third  party,  such  as  one  of  the  Call 
Report  software  vendors,  to  convert  the 
bank  data  from  paper  to  electronic  form. 


Of  the  trade  groups,  ACB  supported 
the  proposal,  noting  that  the  Office  of 
Thrift  Supervision  (OTS)  already 
requires  savings  association»to  file  their 
Thrift  Financial  Reports  electronically 
(although  OTS  provides  the  necessary 
software  directly  to  each  savings 
association).  The  ABA  stated  that  it  no 
longer  opposes  mandatory  electronic 
submission  of  Call  Reports.  In  this 
regard,  the  ABA  indicated  that  several 
of  the  bankers  they  consulted  about  the 
proposal  "have  reported  that  by 
switching  to  Call  Report  software  they 
have  decreased  the  amount  of  time  their 
cashiers  and  other  bank  personnel 
spend  on  preparing  the  Call  Report.  As 
a  result,  they  believe  that  the  benefits 
that  they  have  obtained  by  using  the 
software  have  outweighed  the  initial 
costs  and  annual  fees  for  maintaining 
the  software."  However,  the  ABA 
recommended  that  the  FFIEC  and  the 
agencies  should  streamline  the  Call 
Report  before  making  electronic  filing 
mandatory.  The  ABA  also  stated  that 
bankers  were  concerned  that  the 
agencies  would  find  it  easier  to  make 
unnecessary  changes  and  add 
unnecessary  items  to  the  Call  Report  if 
the  report  had  to  be  filed  electronically. 
The  IBAA  stated  that  "(tlhe  majority  of 
community  banks  providing  comments 
to  the  IBAA  do  not  foresee  any  problems 
complying  with"  an  electronic  filing 
requirement.  The  IBAA  added  that  "in 
the  long  run  filing  electronically  should 
make  the  Call  Report  preparation  and 
banking  agencies'  review  processes 
more  efficient  and  less  burdensome  for 
banks  "  The  IBAA  noted,  however,  that 
some  community  banks  strongly  believe 
the  benefits  do  not  outweigh  the  costs. 
The  IBAA  urged  the  agencies  to  explore 
ways  to  reduce  the  cost  of  the  proposal 
to  banks  not  currentiy  filing 
electronically. 

The  concerns  raised  by  the  state 
bankers  associations  were  similar  to 
those  of  other  commenters,  although  the 
Illinois  Bankers  Association  stated  that 
"paperwork  for  this  quarterly  report 
requirement  •   •   •  will  be  reduced  with 
electronic  filing"  and  that  "the  banking 
industry  supports  this  proposal." 
Concerns  expressed  by  these  trade 
groups  (including  the  Illinois  Bankers 
Association)  generally  dealt  with  the 
costs  that  will  be  incurred  by  some 
banks,  training  on  the  use  of  Call  Report 
software,  and  the  amount  of  lead  time 
until  the  effective  date. 

In  developing  the  proposed  change  in 
filing  method  for  Call  Reports,  the 
FFIEC  and  the  agencies  recognized  that 
some  banks,  especially  smaller  banks 
with  limited  experience  with  personal 
computers,  would  be  concerned  about 
the  costs  associated  with  purchasing 
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computer  software  ^  and  filing  their 
reports  electronically  or  on  computer 
diskette  with  EDS,  the  agencies' 
collection  agent.  Thus,  the  proposal 
stated  that  the  agencies  would  permit 
banks  to  continue  completing  their 
reports  on  paper.  However,  a  bank 
preferring  to  take  this  approach  would 
need  to  arrange  for  a  third  party  to 
convert  its  completed  Call  Report  from 
paper  to  electronic  form.  The  proposal 
indicated  that  banks  could  contract  with 
a  Call  Report  software  vendor  or  some 
other  party  for  this  data  conversion. 
Despite  the  proposal's  inclusion  of  this 
alternative,  few  of  the  commenters  who 
objected  to  the  proposed  requirement 
that  bank  Call  Reports  be  filed  with  EDS 
in  an  automated  from  acknowledged 
that  the  proposal  contained  the  paper- 
based  alternative  which  would  enable 
them  to  file  indirectly  with  EDS  and 
avoid  incurring  Call  Report  software 
and  other  computer-related  costs. 

The  FFFEC  and  the  agencies  continue 
to  be  cognizant  of  the  cost 
considerations  raised  by  several  of  the 
commenters.  Nevertheless,  the  agencies 
believe  that,  after  the  initial  adjustment 
period,  the  benefits  to  bankers  from 
using  Call  Report  software  to  prepare 
their  reports  compare  favorably  with  the 
costs.  This  view  is  consistent  with  the 
previously  cited  comments  by  the  ABA 
and  IBAA.  However,  notwithstanding 
the  benefits  to  both  banks  and  the 
agencies  from  the  use  of  Call  Report 
software  (discussed  below),  the  agencies 
are  retaining  the  paper-based  filing 
alternative  that  they  had  proposed. 
Furthermore,  to  make  it  simpler  for 
those  banks  choosing  to  prepare  their 
reports  in  paper  form,  the  FFIEC  and  the 
agencies  will  permit  banks  to  contract 
directly  &x)m  EDS.  the  agencies' 
electronic  collection  agent,  to  convert 
their  paper  reports  to  automated  form. 
Banks  may  also  contract  with  any  other 
party  (such  as  Call  Report  software 
vendor)  for  the  conversation  and 
electronic  filing  of  their  reports  as 
originally  proposed.  When  one  of  these 
parties  converts  a  bank's  data  to 
automated  form  by  keypunching  or 
some  other  means,  the  bank  would 
continue  to  be  responsible  for  the 


'Call  Report  preparation  software  is  available 
(rom: 

DBI  Financial  Systems.  Inc..  P.O.  Box  1249, 
Cannon  Beach,  Oregon  97110,  Telephone:  (800) 
774-3279. 

DPSC  Software.  Inc.,  23501  Park  Sorrento.  Suite 
105.  Calabasas.  California  91302.  Telephone;  (800) 
825-3772. 

Information  Technology.  Inc.,  1345  Old  Cheney 
Road.  Lincoln.  Nebraska  68512,  Telephone:  (402) 
423-2682. 

Sheshunoff  Information  Services  Inc.,  P.O.  Box 
13203  Capitol  Station.  Austin.  Texas  78711-3203. 
Telephone:  (800)  505-8333. 


accuracy  of  the  data  in  its  report.  In 
addition,  banks  must  ensure  that  EDS 
receives  their  completed  Call  Reports  in 
automated  form  not  later  than  30  days 
after  the  Call  Report  date  in  accordance 
with  existing  Call  Report  submission 
standards. 

With  respect  to  the  benefits  of  Call 
Report  sofhvare  and  electronic  filing, 
the  agencies  have  provided  the  software 
companies  with  a  significant  number  of 
edits  that  the  agencies  normally  use  for 
validating  the  Call  Report  information 
submitted  to  them  each  quarter.  As  a 
result,  while  each  bank  is  responsible 
for  the  quality  of  its  Call  Report  data,  a 
bank  using  a  commercial  software 
package  can  correct  errors  identified  by 
the  software  package  prior  to  filing  the 
Call  Report,  and  provide  better  quality 
data  to  the  agencies.  This  procedure 
saves  a  bank  time  by  reducing  agency 
inquiries  for  data  correction  after  the 
Call  Report  has  been  filed.  The 
commercial  software  also  provides 
immediate  confirmation  to  a  bank  that 
files  electronically  that  EDS  has 
received  its  Call  Report.  In  addition, 
electronic  submission  translates  into 
lower  costs  for  the  agencies  and  for  the 
insurance  funds  administered  by  the 
FDIC.  Thus,  because  the  use  of  Call 
Report  software  and  the  electronic 
submission  of  reports  promotes  the 
accuracy  of  and  speeds  the  receipt  and 
processing  of  Call  Reports  data,  the 
FFIEC  and  the  agencies  may  in  the 
futiu^  propose  to  discontinue  or 
otherwise  modify  the  paper-based  filing 
alternative. 

As  proposed,  the  agencies  would  have 
required  banks  with  assets  of  S50 
million  or  more  as  of  June  30,  1996,  to 
file,  or  arrange  for  a  third  party  to  file, 
their  Call  Reports  electronically  or  on 
computer  diskette  with  EDS  beginning 
with  the  reports  for  June  30. 1997.  The 
requirement  would  have  applied  to 
banks  with  assets  of  $25  million  or  more 
beginning  as  of  the  September  30. 1997. 
report  date.  For  all  other  banks,  the 
requirement  was  scheduled  to  take 
effect  with  the  reports  for  December  31. 
1997.  In  response  to  requests  from 
commenters  for  additional  time  to 
prepare  for  this  change  in  filing  method, 
the  FFIEC  has  decided  to  adjust  the 
implementatioii  schedule.  Accordingly, 
the  revised  timetable  is  as  follows: 

•  For  banks  with  assets  of  $50  million 
or  more,  the  requirement  would  not  take 
effect  as  of  the  September  30. 1997. 
report  date. 

•  For  all  other  banks,  the 
requirements  would  take  effect  as  of  the 
December  31,  1997.  report  date. 

The  FFIEC  believes  it  is  appropriate  to 
fully  implement  the  change  in  filing 
method  during  the  final  two  quarters  of 


the  1997  reporting  year  when  no  other 
changes  to  the  Call  Report  are  being 
introduced.  Because  any  revisions  to  the 
reporting  requirements  for  the  Call 
Report  itself  normally  take  effect  in  the 
first  quarter  of  the  year,  delaying  the 
final  phase  of  the  electronic  filing 
timetable  until  the  March  31,  1998, 
report  date,  might  result  in  the  smallest 
banks  having  to  contend  with  reporting 
new  or  revised  types  of  information  in 
the  Call  Report  in  the  same  quarter  that 
they  are,  for  the  first  time,  using  Call 
Report  software  or  arranging  for  a  third 
party  to  convert  their  Call  Report  data 
from  paper  to  electronic  form. 

Moreover,  the  FFIEC  does  not  believe 
that  delaying  electronic  filing  until  after 
the  FFIEC  and  the  agencies  have 
streamlined  the  Call  Report  in 
accordance  with  the  mandate  in  Section 
307  of  the  Riegle  Community 
Development  and  Regulatory 
Improvement  Act  of  1994,  as  suggested 
by  the  ABA,  is  warranted.  The  FFIEC 
and  the  agencies  remain  committed  to 
achieving  the  goals  that  Congress  set  for 
them  in  Section  307  in  an  orderly  and 
well  thought  out  manner.  After 
considering  the  comments  received,  the 
Agencies  believe  that  the  benefits  of 
using  software  to  prepare  the  Call 
Report  in  its  current  form  outweighs  the 
costs.  Accordingly,  the  FFIEC  sees  no 
reason  to  postpone  the  date  when  the 
agencies  receive  all  Call  Reports  in 
electronic  form  their  collection  agent 
beyond  the  filing  period  for  the  year-end 
1997  reports. 

The  ABA  expressed  concern  that  an 
electronic  filing  requirement  would 
make  it  easier  for  the  agencies  to  make 
unnecessary  changes  to  the  Call  Report. 
Revisions  to  the  Call  Report 
requirements  remain  subject  to  the 
Paperwork  Reduction  Act  of  1995. 
which  requires  the  agencies  to  issue 
proposed  reporting  changes  for  public 
comment,  consider  the  comments 
received,  and  submit  the  final  changes 
to  0MB  for  review  and  approval. 
Therefore,  the  implementation  of 
electronic  filing  for  Clall  Report  will  not 
make  it  simpler  for  the  agencies  or  the 
FFIEC  to  change  the  Call  Report. 

One  banker  stated  that  he  prepares  his 
bank's  Call  Report  using  spreadsheet 
software  of  his  own  design  and  that  this 
method  is  less  costly  for  his  bank  than 
purchasing  Call  Report  software  from  a 
software  vender.  He  recommended  that 
the  agencies,  in  conjunction  with  EDS, 
develop  a  method  that  would  enable 
banks  that  want  to  use  internally- 
developed  spreadsheets  to  transmit  their 
spreadsheets  to  the  agencies'  electronic 
collection  agent.  The  FFIEC  and  the 
agencies  considered  this  suggestion,  but 
concluded  that  having  the  agencies 
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design  an  additional  electronic  filing 
method  would  not  be  feasible  and 
practicable.  As  the  proposal  noted, 
banks  wishing  to  file  electronically 
already  have  as  an  alternative  to 
purchasing  software  the  option  of 
developing  a  spreadsheet  or  some  other 
software  program.  In  this  regard,  the 
agencies  have  for  nearly  10  years 
permitted  any  bank  to  design  its  own 
CaU  Report  preparation  software,  obtain 
information  from  the  electronic 
collection  agent  about  the  features 
necessary  for  the  bank  to  electronically 
transmit  its  Clall  Report  and  add  these 
features  to  its  software,  and  complete  a 
certification  process  with  the  collection 
agent  to  ensure  that  the  bank's  software 
can  successfully  transmit  the  bank's  Call 
Report  data  file.  Furthermore,  because  a 
bank  that  uses  internally-developed 
spreadsheet  software  to  assist  in  the 
preparation  of  its  Call  Report  would 
currently  submit  its  completed  report  on 
the  paper  report  forms,  the  proposal's 
previously  mentioned  paper-based 
alternative  also  would  be  available  to 
the  bank 

Finally,  the  Illinois  Bankers 
Association  mentioned  that  some 
bankers  had  questioned  the  security  of 
the  electronic  transmission  prcx;ess  and 
the  potential  for  transmission  errors  that 


could  render  the  Call  Report  data 
inaccurate.  In  this  regard,  EDS,  the 
banking  agencies'  electronic  collection 
agent,  has  established  procedures  to 
ensure  that  the  electronically 
transmitted  Call  Report  files  are  secure 
and  that  the  data  remains  confidential. 
When  a  bank  transmits  its  completed 
Call  Report  to  EDS,  it  does  so  over  a 
private  packet-switching  network.  An 
individual  bank's  data  file  is  transmitted 
to  EDS  In  "packets,"  which  means  that 
the  complete  file  is  broken  into  smaller 
files  that  are  sent  individually.  This 
procedure  adds  security  because  a 
bank's  Call  Report  data  is  never  on  the 
private  network  as  a  single  complete 
file.  In  addition,  EDS's  private  network 
is  highly  reliable  because  it  is  designed 
to  reroute  or  "sv«tch"  transmission 
traffic  when  necessary  to  avoid 
transmission  errors.  Once  a  bank's 
multiple  "packets"  of  Call  Report  data 
have  been  received  by  EDS,  the  packets 
are  reassembled  into  the  bank's  Call 
Report  data  file  and  stored  in  secure, 
remote  directories  that  deny  access  to 
unauthorized  users  because  they 
employ  appropriate  usercode  and 
password  security.  Before  EDS  makes  its 
periodic  transmissions  of  Call  Report 
data  files  of  the  banking  agencies,  the 
files  to  be  transmitted  are  reformatted 


into  a  bulk  file  format  which  is 
compressed  and  bears  little  resemblance 
to  the  original  Call  Report  files.  EDS 
then  transmits  the  Call  Report  bulk  data 
file  over  its  private  network  to  the 
Board  s  private  network.  Because  these 
networks  use  private  lines,  they  are 
protected  from  dial  access  by 
unauthorized  users. 

(This  signature  p>age  f)ertains  to  the  joint 
notice  and  request  for  comment,  "submission 
for  OMB  review;  comment  request") 

Dated:  )uly  15.  1997. 

Karen  Solomon. 

Director.  Legislative  and  Regulatory  Activities 
Division.  Office  of  the  Comptroller  of  the 
Currency. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  7.  1997. 
William  W.  Wiles, 
Secretary  of  the  Board. 

(This  si^ature  page  pertains  fo  the  joint 
notice  and  request  for  comment,  "agency 
information  collection  activities:  submission 
for  OMB  review;  comment  request") 

Dated  at  Washington,  D.C.,  this  3rd  day  of 
July.  1997. 

Federal  Deposit  Insurance  Corporation. 
Valerie ).  Best. 

Assistant  Executive  Secretary  (Operations). 
[FR  Doc.  97-19115  Filed  7-18-97;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP97- 144-004] 

K.N.  Wattenberg  Transmission  Ltd. 
Liability  Co.;  Notice  of  Tariff  Filing 

July  7, 1997. 

Correction 

In  notice  document  97-18166 
appearing  on  page  37215  in  the  issue  of 
Friday.  July  H,  1997,  make  the 
following  corrections: 

On  page  37215,  in  the  third  column: 

a.  The  Docket  .No.  and  the  date  of  the 
document  should  be  set  forth  above. 

b.  In  the  first  line  of  the  document, 
"July  7, 1997"  should  read  "July  1, 
1997". 

c.  In  the  second  complete  paragraph, 
in  the  last  line,  '•RP-97-1 14-002"  should 
read '1^-97-144-002". 

BILUNG  CODE  1505-01 -D 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No  FR-4248-N-01] 

Fiscal  Year  1997  Portfolio 
Reengineering  Demonstration  Program 
Request  for  Qualifications 

Correction 

In  notice  document  97-18780 
beginning  on  page  38109  in  the  issue  of 
Wednesday,  July  16,  1997,  make  the 
following  correction: 

On  page  38110,  in  the  third  column 
under  D.  Proposal  Deadline,  in  the 
fourth  line,  "August  3.  1997"  should 
read  "August  13,  1997". 

BILUNG  CODE  150S-01-D 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ917-A2A2S350] 

Notice  of  Proposed  Exchange  of  Lands 
in  Gila,  La  Paz,  Pinal  and  Mohave 
Counties,  AZ 

Correction 

In  notice  document  97-16283 
beginning  on  page  33671  in  the  issue  of 
Friday,  June  20, 1997,  make  the 
following  corrections: 

1.  On  page  33671,  in  the  third 
column,  in  the  Mineral  Estate  Only  land 
description: 

(a)  In  the  eighth  line,  "Sec.  35, 
WV2MWV4"  should  read  "Sec.  35. 
WV2NWV4.": 

(b)  In  the  tenth  line,  "EV2MEV4. 
SWV4MEV4,"  should  read  "EV2NEV4, 
SWV4NEV4,"; 

(c)  In  the  19th  line,  after  "inclusive," 
insert  "EV2NEV4,  SWV4NEV4, 
SEV4NWV4,"; 

2.  On  the  same  page,  in  the  same 
column,  in  the  Surface  and  Mineral 
Estate  land  description: 

(aj  In  the  21st  line,  "Sec.  17, 
EV2SWV4SEV4MWV4"  should  read  "Sec. 
17,  EV2SWV4,SEV4NWy4"; 

(b)  In  the  24th  line, 
"NV2SEV4SWV4MWV4;"  should  read 
"NV2SEV4SWV4NWV4;"; 

(c)  In  the  ninth  line  from  the  bottom, 
before  "EV2;"  insert  a  comma; 

(dj  In  the  seventh  line  &om  the 
bottom,  before  "SWy4."  insert  a  comma. 

BUJJNQCOOE  1SOS41-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38607;  File  No.  SR-CBOE- 
97-10] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  Minimum 
Sizes  for  Closing  Transactions, 
Exercises,  and  Responses  to  Requests 
for  Quotes  in  FLEX  Equity  Options 

Correction 

In  notice  document  97-12886 
begiiuiing  on  page  2^083  in  the  issue  of 


Friday,  May  16,  1997,  make  the 
following  correction: 

On  page  27084,  in  the  second  column, 
the  authorizing  signature  should  read: 
Margaret  H.  McFarland, 
Deputy'  Secretary 

BILUNC  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38608;  File  No.  SR-NASD- 

97-17] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Fees  Charged 
for  the  Nasdaq  Level  1  Service 

Correction 

In  notice  document  97-12894 
•beginning  on  page  27095  in  the  issue  of 
Friday  May  16,  1997,  make  the 
following  correction: 

On  page  27096,  in  the  second  column, 
the  authorizing  signature  should  read: 
Margaret  H.  McFarland, 
Deputy  Secretary. 
BILUNG  CODE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-38642;  File  No.  SR-PSE-96- 
41] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Pacific  Stock  Exchange,  Inc. 
Establishing  a  1:02  p.m.  Closing  Time 
for  Equity  Options  Trading 

Correction 

In  notice  document  97-13459 
beginning  on  page  28095  in  the  issue  of 
Thursday.  .May  22,  1997,  make  the 
following  correction: 

On  page  28096,  in  the  second  column, 
the  authorizing  signature  should  read: 
Jonathan  G.  Katz, 
Secretary. 
BILUNG  CODE  1505-01-0 
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Radiological  Criteria  for  License 
Termination:  Uranium  Recovery  Facilities; 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20,  30,  40,  50.  51,  70  and 
72 

RIN3150-AD65 

Radiological  Criteria  for  License 
Termination 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnOM:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  regarding  decommissioning 
of  licensed  facilities  to  provide  specific 
radiological  criteria  for  the 
decommissioning  of  lands  and 
structures.  The  final  rule  is  intended  to 
provide  a  clear  and  consistent 
regulatory  basis  for  determining  the 
extent  to  which  lands  and  structures  can 
be  considered  to  be  decommissioned. 
The  final  rule  will  result  in  more 
efficient  and  consistent  licensing 
actions  related  to  the  numerous  and 
complex  site  decommissioning  activities 
anticipated  in  the  future. 
EFFECTIVE  DATE:  This  regulation 
becomes  effective  on  August  20,  1997. 
However,  licensees  may  defer  rule 
implementation  until  August  20.  1998. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  A.  Trottier.  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  telephone:  (301)  415- 
6232,  e-mail  CATl®nrc.gov;  Frank 
Cardile,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone:  (301)  415-6185;  e-mail 
FPC@nrc.gov:  Dr.  Carl  Feldman,  Office 
of  Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  telephone: 
(301)  415-6194,  e-mail  CXF@nrc.gov;  or 
Christine  M.  Daily,  Office  of  Nuclear 
Regulatory  Research.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  telephone:  (301)  415- 
6026,  e-mail  CXD@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 
I.  Introduction 
n.  Background 

ni.  Overview  of  Public  Comments 
rv.  Summary  of  Public  Comments,  Responses 

to  Comments,  and  Changes  From 

Proposed  Rule 
A.  Overall  license  termination  approach 

and  criteria  for  unrestricted  use 

(proposed  rule  §§  20.1*02  and  20.1404). 

1.  Proposed  rule  content. 

2.  Criteria  for  unrestricted  use,  including 
total  effective  dose  equivalent,  as  low  as 
reasonably  achievable,  and 
decomjnissioning  objective. 

3.  General  comments  on  the  dose  criterion. 


4.  Average  member  of  the  critical  group. 

B.  Criteria  for  restricted  use  (proposed  rule 
§§  20.1402(d)  and  20.1405). 

1.  Proposed  rule  content. 

2.  Comments  on  acceptability  of  restricted 
use  for  decommissioned  sites. 

3.  Response. 

4.  Summary  of  rule  revisions  on  restricted 
use. 

C.  Alternate  criteria  for  license 
termination. 

1.  Codifying  provisions  for  certain  bcilities 
that  the  proftosed  rule  suggested 
exempting. 

2.  Exclusion  of  uranium/thorium  mills 
proposed  in  §  20.1401(a). 

3.  Other  exemptions. 

D.  Groundwater  protection  criteria 
(proposed  rule  §  20.1403). 

1.  Proposed  rule  content. 

2.  Use  of  Environmental  Protection  Agency 
drinking  water  standards  in  NRC's 
regulation. 

E.  Public  participation  (proposed  rule 
§§  20.1406  and  20.1407). 

1.  Proposed  rule  content. 

2.  General  requirements  on  notification 
and  solicitation  of  comments  (pro(>osed 
rule  §  20.1406(a)). 

3.  Additional  requirements  on  public 
participation  (including  those  for 
restricted  use,  for  alternate  criteria,  and 
for  use  of  site-specific  advisory  boards 
(proposed  rule  §  20.1406(b)). 

4.  Specific  questions  on  functioning  of  site- 
specific  advisory  boards. 

F.  Other  procedural  and  technical  issues. 

1.  State  and  NRC  compatibility. 

2.  Grandfathering  sites  with  previously 
approved  plans  (proposed  rule 

§  20.1401(b)). 

3.  Finality  of  decommissioning  and  future 
site  reopening  (proposed  rule 

§  20.1401(c)). 

4.  Minimization  of  contamination 
(proposed  rule  §§  20.1401(d)  and 
20.1408). 

5.  Provisions  for  readily  removable 
residual  radioactivity. 

6.  Separate  standard  for  radon. 

7.  Calculation  of  total  effective  dose 
equivalent  over  1000  years  to 
demonstrate  compliance  with  dose 
standard. 

G.  Other  comments. 

1.  Definitions  (proposed  rule  §  20.1003). 

2.  Need  for  regulatory  guidance. 

3.  Need  for  flexibility. 

4.  Consistency  with  NRC's  timeliness  rule. 

5.  Comments  from  power  reactor 
decommissioning  rulemaking. 

6.  Mixed  waste,  hazardous  waste,  and 
naturally  occurring  and  accelerator- 
produced  radioactive  material. 

7.  Recycle. 

8.  The  rulemaking  process. 

V.  Agreement  State  Compatibility 

VI.  Relationship  Between  the  Generic 

Environmental  Impact  Statement  and 
Site-Specific  Decommissioning  Actions 

Vn.  Final  Generic  Environmental  Impact 
Statement:  Availability 

Vin.  Paperwork  Reduction  Act  Statement 

DC.  Regulatory  Analysis 

X.  Regulatory  Flexibility  Certification 

XI.  Backfit  Analysis 


XII.  Small  Business  Regulatory  Enforcement 
Fairness  Act 

I.  Introduction 

The  Nuclear  Regulatory  Commission 
is  amending  its  regulations  regarding 
decommissioning  of  licensed  facilities 
to  provide  specific  radiological  criteria 
for  the  decommissioning  of  lands  and 
structiu-es.  This  action  is  necessary  to 
ensure  that  decommissioning  will  be 
carried  out  without  undue  impact  on 
public  health  and  safety  and  the 
environment. 

These  criteria  apply  to  the 
decommissioning  of  licensed  facilities 
and  facilities  subject  to  the  NRC's 
jurisdiction.  The  Commission  will  apply 
these  criteria  in  determining  the 
adequacy  of  remediation  of  residual 
radioactivity  resulting  from  the 
possession  or  use  of  source,  byproduct, 
and  special  nuclear  material.  The 
criteria  apply  to  decommissioning  of 
nuclear  facilities  that  operate  through 
their  normal  lifetime  and  to  those  that 
may  be  shut  down  prematurely. 

The  intent  of  this  rulemaking  is  to 
provide  a  clear  and  consistent 
regulatory  basis  for  determining  the 
extent  to  which  lands  and  structures 
must  be  remediated  before 
decommissioning  of  a  site  can  be 
considered  complete  and  the  license 
terminated.  The  Commission  believes 
that  inclusion  of  criteria  in  the 
regulations  will  result  in  more  efficient 
and  consistent  licensing  actions  related 
to  the  numerous  and  frequently 
complex  site  remediation  activities 
anticipated  in  the  future.  The 
Commission  has  reassessed  residual 
contamination  levels  contained  in 
existing  guidance  based  on  changes  in 
basic  radiation  protection  standards, 
improvements  in  remediation  and 
radiation  detection  technologies, 
decommissioning  experience,  public 
comments  received  on  rule  drafts  and 
public  comments  presented  at 
workshops  held  as  part  of  the 
rulemaking  effort  and  public  comments 
received  on  the  proposed  rule. 

The  NRC  has  previously  applied  site 
release  criteria  for  decommissioning  on 
a  site-specific  basis  using  existing 
guidance.  Although  site-specific 
situations  will  still  occur,  the 
Commission  believes  that  codifying 
radiological  criteria  for 
decommissioning  in  the  regulations  will 
allow  the  NRC  to  more  effectively  carry 
out  its  function  of  protecting  public 
health  and  the  environment  at 
decommissioned  sites  by  providing  for 
more  efficient  use  of  NRC  and  licensee 
resources,  consistent  application  across 
all  types  of  licenses,  and  a  predictable 
basis  for  decommissioning  planning. 
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n.  Background 

On  August  22,  1994  (59  FR  43200), 
the  NRC  published  a  proposed  rule  for 
comment  in  the  Federal  Register  to 
amend  10  CFR  part  20  of  its  regulations 
"Standards  for  Protection  Against 
Radiation"  to  include  radiological 
criteria  for  license  termination.  The 
public  comment  period  closed  on 
January  20,  1995.  Comments  received 
on  the  proposed  rule  were  summarized 
in  NUREG/CR-6353.  A  workshop  was 
held  on  Decemtjer  6-8,  1994,  to  solicit 
additional  comments  related  to  site- 
specific  advisory  boards  as  described  in 
the  proposed  rule.  Comments  received 
during  that  workshop  were  summarized 
in  NUREG/CR  6307  '.  A  workshop  was 
also  held  on  September  29. 1995,  to 
specifically  discuss  methods  for 
implementing  the  rule.  Additionally, 
communication  with  the  public  on  the 
proposed  rule  was  maintained  through 
the  Electronic  Bulletin  Board  system. 

in.  Overview  of  Public  Comments 

Over  100  organizations  and 
individuals  submitted  comments  on  the 
proposed  rule.  The  commenters 
represented  a  variety  of  interests. 
Comments  were  received  from  Federal 
and  State  agencies,  electric  utility 
licensees,  material  and  fuel  cycle 
licensees,  citizen  and  envirorunental 
groups,  industry  groups,  native 
American  organizations,  and 
individuals.  The- commenters  offered 
from  1  to  over  50  specific  comments  and 
represented  a  diversity  of  views.  The 
commenters  addressed  a  wide  range  of 
issues  concerning  all  parts  of  the  rule. 
The  reaction  to  the  rule  in  general  and 
to  specific  provisions  of  the  rule  was 
varied.  Viewpoints  were  expressed  both 
in  support  of  and  in  disagreement  with 
nearly  every  provision  of  the  rule. 

TV.  Summary  of  Public  Comments, 
Responses  to  Comments,  and  Changes 
From  Proposed  Rule 

The  following  sections  describe  the 
principal  public  comments  received  on 
the  proposed  rule  (organized  according 
to  the  major  subject  areas  and  sections 
of  the  proposed  rule),  present  NRC 
responses  to  those  comments,  and 
explain  principal  changes  to  the 
proposed  rule  (where  they  occur)  in 
response  to  those  comments.  The 
comments  are  organized  according  to 


'  Copies  of  NUREGS  may  be  purchased  from  the 
Superintendent  of  Documents,  U.S.  Government 
PrinUng  Office,  P.O.  Box  37082.  Washington.  DC 
20013-7082.  Copies  are  also  available  from  the 
National  Technical  Information  Service.  5285  Port 
Royal  Road.  Springfield,  VA  22161.  A  copy  is  also 
available  for  inspection  and/or  copying  at  the  NRC 
Public  Document  Room.  2120  L  Sti«et,  NW.  (Lower 
Level),  WashiogtoD.  DC 


the  following  major  subject  areas  and 
sections  of  the  proposed  rule  and  are 
presented  in  the  following  subsections: 

(a)  Overall  license  termination 
approach  (unrestricted  use,  restricted 
use,  exemptions,  and  alternate  criteria), 
and  specific  issues  on  criteria  for 
unrestricted  use  (including  total 
effective  dose  equivalent  (TEDE).  as  low 
as  is  reasonably  achievable  (ALARA), 
objective  of  decommissioning,  average 
member  of  critical  group); 

(b)  Specific  issues  on  criteria  for 
restricted  use  (bases  for  using  restricted 
use,  reliance  on  institutional  controls.  1 
mSv  (100  mrem)  TEDE  cap,  engineered 
barriers,  financial  assurance); 

(c)  Specific  issues  on  exemptions  and 
alternate  criteria  for  license  termination 
(facilities  with  large  volumes  of  low 
level  wastes,  uranium  and  thorium 
mills,  exemptions); 

(d)  Groundwater  protection  criteria 
(use  of  Environmental  Protection 
Agency  (EPA)  drinking  water  standards 
of  40  CFR  141  in  NRC's  regulation); 

(e)  Public  participation  fmeans  of 
notification,  site-specific  advisory 
boards  (SSABs)); 

(f)  Other  procedural  and  technical 
issues  (state  compatibility, 
grandfathering,  finality,  minimization  of 
contamination,  readily  removable 
residual  radioactivity,  radon, 
calculation  of  TEDE  over  1000  years  to 
demonstrate  compliance  with  dose 
standard);  and 

(g)  Other  comments  (definitions, 
regulatory  guidance;  timeliness  rule; 
wastes;  recycle;  rulemaking  process). 

The  comments  received  from  both 
public  comment  and  the  workshops 
have  been  factored  into  the 
Commission's  decisionmaking  on  the 
final  rule  and  into  the  technical  basis  for 
guidance  documents  implementing  the 
final  rule.  The  description  of  changes  to 
the  final  rule  made  as  a  result  of  the 
comments  in  each  of  the  major  subject 
areas  follows  each  comment/response 
section. 

A.  Overall  License  Termination 
Approach  and  Criteria  for  Unrestricted 
Use  (Proposed  Rule  §§20.1402  and 
20.1404) 

A.l     Proposed  Rule  Content 

The  proposed  rule  (§  20.1402(d)) 
presented  an  overall  approach  for 
license  termination  involving  either  of 
two  basic  methods,  i.e.,  imrestricted  use 
or  restricted  use  of  sites  after  license 
termination.  The  proposed  rule 
indicated  that  unrestricted  use  was 
generally  preferred,  but  that  restricted 
use  was  also  permitted  because  it  was 
recognized  that  there  may  be  cases 
where  achieving  unrestricted  use  would 
not  be  reasonable. 


Specific  requirements  for  use  of  each 
of  these  two  basic  methods  were 
presented  in  the  proposed  rule.  The 
preamble  to  the  proposed  rule  also 
indicated  that  there  may  be  certain 
licensees  that  would  seek  exemptions 
from  the  decommissioning  criteria  of 
the  proposed  rule,  although  it  did  not 
codify  this  exemption  path. 

Section  IV. A. 2  reviews  in  detail  the 
development  of  unrestricted  use  criteria; 
and,  in  doing  so  it  also  indicates,  in 
general,  how  the  overall  approach  for 
license  termination  has  been 
reexamined  to  consider  public 
comments.  Specific  issues  and 
requirements  regarding  other  areas, 
specifically  restricted  use,  exemptions, 
and  alternate  criteria,  are  discussed  in 
more  detail  in  Sections  IV.B  and  FV.C  of 
this  preamble. 

Section  20.1402(8)  of  the  proposed 
rule  indicated  that  the  objective  of 
decommissioning  is  to  reduce  residual 
radioactivity  in  structures,  soils, 
groundwater,  and  other  media  at  the  site 
so  that  the  concentration  of  each 
radionuclide  that  could  contribute  to 
residual  radioactivity  is 
indistinguishable  from  the  background 
radiation  concentration  for  that  nuclide. 
Section  20.1402(a)  further  noted  that,  as 
a  practical  matter,  it  would  be  extremely 
difficult  to  demonstrate  that  such  an 
objective  had  been  met  and  that  a  site 
release  limit  for  unrestricted  use  was 
being  proposed. 

Section  20.1404  of  the  proposed  rule 
indicated  that  a  site  would  be 
considered  acceptable  for  unrestricted 
use  if  the  residual  radioactivity  that  is 
distinguishable  frora  backgroimd 
radiation  results  in  TEDE  to  an  average 
member  of  the  critical  group  of  0.15 
mSv/y  (15  mrem/y)  and  has  been 
reduced  to  levels  that  are  ALARA. 

Section  20.1402(d)  of  the  proposed 
rule  indicated  that  release  for 
unrestricted  use  of  a  facility  is  the 
preferred  approach  but  that  the 
alternative  of  release  for  restricted  use 
would  also  be  allowed  if  its  use  were 
justified  (see  Section  IV.B). 

A. 2    Criteria  for  Unrestricted  Use, 
Including  TEDE,  ALARA.  and 
Decommissioning  Objective 

A. 2.1     Comments.  Some  commenters 
(including  EPA)  agreed  that  0.15  mSv/ 
y  (15  mrem/y)  is  an  acceptable  criterion 
because  it  is  attainable,  provides  a 
margin  of  safety,  and  isn't  unjustifiably 
cosdy.  The  Department  of  Energy  (DOE) 
agreed  that  0.15  mSv/y  (15  mrem/y) 
could  be  acceptable  if  reasonable 
scenarios  were  considered  although  it 
preferred  0.2"=^  mSv  or  0.3  mSv/y  (25  or 
30  mrem/y)  with  ALARA.  However, 
most  commenters  did  not  agree  with  the 
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0.15  mSv/y  (15  mrem/y)  criterion.  Some 
opposed  0.15  mSv/y  (15  mrem/y)  as 
being  too  high  and  preferred  alternatives 
that  reduced  the  contamination  level  to 
lower  levels,  including  preexisting 
background  The  majority  of 
commenters  opposed  0.15  mSv/y  (15 
mrem/y)  as  being  too  low  and  gave 
alternatives  that  generally  included 
increasing  the  limit  to  0.25,  0.3.  0.5,  or 
1  mSv/y  (25,  30,  50,  or  100  mrem/y) 
with  further  reduction  based  on 
ALARA.  The  categories  of  reasons  given 
by  commenters  opposing  0.15  mSv/y 
(15  mrem/y)  as  either  too  high  or  too 
low  included  potential  health  impacts 
or  the  lack  of  demonstrable  health 
effects  at  these  levels,  consistency  with 
national  emd  international  standards, 
effect  of  multiple  sources,  consistency 
with  other  NRC/EPA  regulations, 
analysis  of  costs  vs.  benefits,  ability  to 
measure,  effect  on  disposal  capacity, 
effect  on  sites  with  naturally  occurring 
radioactive  material  (NORM),  and 
responsibility  for  cleanup  of  sites. 
The  proposed  rule  indicated  that 
licensees  would  be  expected  to 
demonstrate  that  doses  are  ALARA 
below  the  proposed  0.15  mSv/y  (15 
mrem/y)  dose  criterion.  Some 
commenters  endorsed  ALARA  analyses 
in  specific  cases  to  determine  if  doses 
should  be  reduced  below  0.15  mSv/y 
(15  mrem/y)  and  recommended  that  a 
value  of  0.03  (or  less)  mSv/y  (3  (or  less) 
mrem/y)  be  the  ALARA  objective.  Some 
of  these  commenters  also  requested  that 
the  NRC  explicitly  mandate  that 
technical  and  economic  analyses  be 
performed.  Other  commenters  indicated 
that  ALARA  principles  and  analyses 
should  not  be  required  to  determine  if 
cleanup  should  be  performed  to  reduce 
doses  below  0.15  mSv/y  (15  mrem/y) 
because  the  costs  are  large  in 
comparison  with  the  small  reduction  in 
risk.  Several  commenters  indicated, 
alternatively,  that  ALARA  should  be 
allowed  above  0.15  mSv/y  (15  mrem/y) 
and  that  the  rule  should  allow  ALARA 
analyses  to  be  used  to  permit  a  licensee 
to  release  its  site  at  a  value  higher  than 
0.15  mSv/y  (15  mrem/y)  (up  to  1 
mSv/y  (100  mrem/y))  if  ALARA 
calculations  support  this  alternative. 
Another  commenter  disagreed  and 
recommended  that  ALARA  analyses  be 
applied  only  to  demonstrate  if 
additional  cleanup  is  required  below 
0.15  mSv/y  (15  mrem/y).  Some 
commenters  stated  that  guidance  should 
be  provided  describing  how  ALARA 
should  be  achieved,  how  doses  would 
be  quantified,  how  models  and 
parameters  would  be  selected,  what 
$/person-rem  value  would  be  used,  how 
nonradiological  risks  would  be 
considered,  how  net  risks  would  be 


evaluated,  how  flexibility  would  be 
incorporated,  what  degree  of 
simplification  of  complex  models  would 
be  incorporated,  and  what  final  criteria 
would  be  used. 

The  proposed  rule  also  contained,  in 
§  20.1402(a),  a  decommissioning 
objective  of  reducing  residual 
radioactivity  to  levels  that  are 
indistinguishable  from  background. 
Section  20.1402(a)  further  noted  that 
such  an  objective  may  be  difficult  to 
meet  as  a  practical  matter.  Many 
commenters  opposed  establishment  of 
the  deconmiissioning  objective  because 
it  is  arbitrary,  serves  no  purpose  for 
industrial  sites,  is  costly  and  a  waste  of 
resources,  is  unlikely  to  be  achieved, 
and  cannot  be  measured.  Some 
commenters  supported  establishing  the 
proposed  objective  because  it  is 
reasonable  from  a  health  standpoint. 
Others  suggested  alternative  objectives 
such  as  ALARA  or  using  a  dose  that  is 
indistinguishable  from  the  variation  in 
background. 

A.2.2    Response.  The  preamble  to  the 
proposed  rule  described  three  broad 
consideradons  as  providing  the  overall 
rationale  for  the  proposed  rule's 
approach  to  license  termination.  The 
first  two  considerations  were  related  to 
health  and  safety,  i.e.,  level  of  risk  and 
need  for  a  constraint  or  margin  of  safety 
below  the  1  mSv/y  (100  mrem/y)  public 
dose  limit  of  10  CFR  part  20  to  account 
for  the  potential  effect  of  multiple 
sources  of  radiation  exposure.  The  third 
consideration  was  related  to  practicality 
and  reasonableness  of  costs.  The 
preamble  to  the  proposed  rule  noted 
that  the  risk  implied  by  use  of  the 
proposed  0.15  mSv/y  (15  mrem/y)  dose 
is  comparable  to  other  standards  and 
practices  of  EPA  and  NRC  for  areas  of 
unrestricted  access  in  the  vicinity  of 
facilities,  and  that  the  proposed  0.15 
mSv/y  (15  mrem/y)  standard  provides  a 
substantial  margin  of  safety  (constraint) 
for  a  single  source  below  the  1  mSv/y 
(100  mrem/y)  public  dose  limit  in  10 
CFR  part  20  to  account  for  the  potential 
exposure  of  a  member  of  the  public  to 
other  sources.  This  "constraint" 
approach  was  noted  as  being  consistent 
with  generic  constraint 
recommendations  made  by  national  and 
international  scientific  bodies  such  as 
the  International  Commission  on 
Radiation  Protection  (ICRP)  and  the 
National  Council  on  Radiation 
Protection  and  Measurements  (NCRP). 
Requirements  related  to  ALARA,  the 
decommissioning  objective,  and 
restricted  use  were  included  in  the  rule 
based  on  the  NRC  staff  analysis  in  the 
Draft  Generic  Environmental  Impact 
Statement  (GEIS)  (NUREG-1496)  diat 
showed  that  the  costs  of  reducing 


exposures  to,  or  in  some  cases  below,  a 
0.15  mSv/y  (15  mrem/y)  criterion  would 
not  generally  be  unduly  burdensome  for 
most  licensees,  although  in  those  cases 
where  the  costs  would  present  an 
unreasonable  burden,  release  of  the  site 
with  restrictions  placed  on  its  use 
would  provide  an  alternative  means  for 
achieving  the  same  level  of  protection. 
Achieving  levels  of  less  than  0.15  mSv/ 
y  (15  mrem/y),  including  achieving  the 
decommissioning  objective,  was 
generally  seen  as  not  cost-effective 
because  increasingly  larger  volumes  of 
concrete  and  soil  would  have  to  be 
removed  at  a  greater  net  risk  due  to 
deaths  from  transportation  accidents 
and  because  more  difficult  survey 
measurements  would  have  to  be  made 
with  littie  net  benefit  in  dose  reduction. 

The  NRC  considered  alternatives 
suggested  in  public  comments  and 
reexamined  the  rationale  of  the 
proposed  rule.  A  summary  of  that 
reexamination,  along  with  a  description 
of  particular  comments  on  the  rationale, 
is  contained  in  the  following 
subsections. 

A.2.2.1     Level  of  risk  and  consistency 
with  other  EPA/NRC  standards.  Some 
commenters  criticized  the  health  risk 
associated  with  a  0.15  mSv/y  (15  mrem/ 
y)  limit  as  too  high  thereby  providing 
inadequate  public  protection.  In 
particular,  they  objected  to  the  NRC's 
reliance  on  ICRP  and  NCRP  because 
recent  research  (including  findings  in 
the  aftermath  of  the  1986  Chernobyl 
accident  and  in  the  1990  report  on 
Biological  Effects  of  Ionizing  Radiation 
(the  BEIR  V  report))  showed  risks  to  be 
higher  than  ICRP  or  NCRP  indicated,  or 
suggested  other  sources  for  limits, 
including  a  British  standard  and  a 
National  Academy  of  Sciences 
statement  on  radiation  safety. 
Commenters  also  indicated  that  0.15 
mSv/y  (15  mrem/y)  was  too  high 
because  it  is  higher  than  other  NRC  or 
EPA  standards  such  as  those  for 
operating  reactors. 

The  majority  of  conmienters  criticized 
0.15  mSv/y  (15  mrem/y)  as  too  low  for 
reasons  which  included  that  it  is  far 
below  the  level  at  which  health  effects 
have  been  observed  in  studies,  that  the 
risks  associated  with  other  EPA  and 
NRC  standards  (including  10  CFR  parts 
20,  60  and  61,  40  CFR  parts  190  and 
191.  and  EPA's  radon  action  level)  are 
higher,  and  that  it  is  based  on  the  linear 
non-threshold  theory  which  is  not 
appropriate  for  setting  such  standards. 
These  commenters  also  criticized  the 
relationship  of  the  risks  implied  by  this 
rule  to  those  implied  by  standards  for 
chemical  hazards. 

In  general,  many  commenters  stated 
that  the  NRC  should  work  closely  with 
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the  EPA  in  developing  its 
decommissioning  regulations  to  assure 
that  there  are  no  conflicting  or  duplicate 
requirements  and  that  the  acceptable 
risk  levels  and  associated  requirements 
developed  by  the  two  agencies  are 
compatible  or  the  same.  DOE  noted  that 
a  nonuniform  approach  could 
significantly  impact  the  DOE 
environmental  restoration  program  and 
that  NRC/EPA  regulations  will  have  an 
impact  beyond  NRC  licensees.  There 
was  some  commenter  disagreement  as  to 
whether  EPA  or  NRC  should  take  the 
lead  in  issuance  of  exposure  standards. 
In  its  comments  on  the  NRC's  proposed 
rulemaking,  the  EPA  supported  the  0.15 
mSv/y  (15  mrem/y)  limit. 

In  response,  the  NRC  has  considered 
recent  information  and 
recommendations  in  ICRP  Publication 
60  and  NCRP  No.  116.  These  documents 
are  developed  by  recognized  experts  in 
the  fields  of  radiation  protection  and 
health  effects  and  contain  reviews  of 
current  significant  research  in  radiation 
health  effects.  The  NCRP  is  a  nonprofit 
corporation  chartered  by  the  U.S. 
Congress  to  develop  and  disseminate 
information  and  recommendations 
about  protection  against  radiation  and  to 
cooperate  with  the  ICRP  and  other 
national  and  international  organizations 
with  regard  to  these  recommendations. 
The  ICRP  has  continued  to  update  and 
revise  its  estimates  of  health  effects  of 
radiation  since  its  inception  in  1928.  In 
its  deliberations,  ICRP  maintains 
relationships  with  United  Nations 
health  and  labor  organizations. 

In  addition,  the  NRC  evaluated  the 
proposed  Federal  Radiation  Protection 
Guidance  for  Exposure  of  the  General 
Public  (FRG)  as  published  for  conmient 
on  December  23,  1994  (59  FR  66414),  in 
which  the  EPA,  under  its  charter,  made 
recommendations  to  the  President  of  the 
United  States  concerning  recommended 
practices  for  protection  of  the  public 
and  workers  from  exposure  to  radiation. 

Recent  recommendations  contained  in 
ICRP  60,  NCRP  No.  116,  and  the 
proposed  FRG  are  essentially  similar. 
Use  of  these  sources  for  formulating 
basic  radiation  protection  standards  is 
consistent  with  NRC's  general  approach 
regarding  risk  decisions  as  is  noted  in 
the  preamble  to  issuance  of  10  CFR  part 
20  on  May  21,  1991  (56  FR  23360).  The 
NRC  considers  it  reasonable  and 
appropriate  to  use  the  findings  of  these 
bodies  in  developing  criteria  for  license 
termination  to  apply  to  its  licensees. 

The  ICRP  and  NCRP  and  EPA  have 
reviewed  current,  significant  studies 
made  by  other  health  research  bodies, 
such  as  the  National  Academy  of 
Sciences-National  Research  Council's 
Committee  on  the  Biological  Effects  of 


Ionizing  Radiation  (BEIR)  and  the 
United  Nations  Scientific  Conunittee  on 
the  Effects  of  Atomic  Radiation 
(UNSCEAR),  and  have  developed 
recommendations  regarding  limitations 
on  exposure  to  radiation.  In  particular, 
the  BEIR  Committee  conducted  major 
reviews  of  the  scientific  data  on  health 
risks  of  low  levels  of  ionizing  radiation 
in  1972,  1980,  1988,  and  1990,  and 
similar  reviews  were  published  by 
UNSCEAR  in  1977, 1982.  1986,  and 
1988.  As  noted  in  the  proposed  FRG, 
these  studies  have  provided  more 
certainty  about  radiation  risks  at  high 
doses  and  dose  rates.  Using  that 
information  and  assumptions  of 
linearity  with  low  dose/dose  rate 
reduction  factors,  BEIR  V  contains 
updated  risk  factors. 

Concerning  recent  information  from 
the  Chernobyl  accident  noted  by  a 
commenter,  there  are  still  ongoing 
studies  of  the  effects  of  the  accident.  A 
report  published  by  the  principal 
international  organization  studying 
health  effects  from  the  accident,  the 
Organization  for  Economic  Co-operation 
and  Development  (OECD),  entitled 
"Chernobyl:  Ten  Years  On;  Radiological 
and  Health  Impact,"  summarized  the 
findings  regarding  health  impacts  by 
noting  that  scientific  and  medical 
observation  of  the  population  has  not 
revealed  any  increase  in  cancers  or 
other  radiation  induced  disease  that 
coidd  be  attributable  to  the  Chernobyl 
accident.  The  only  area  where  an 
increase  was  noted  was  for  thyroid 
cancer.  However,  these  effects  most 
likely  resulted  from  the  release  of  short- 
lived radioiodine  from  the  accident  and 
the  affinity  of  the  thyroid  gland  for 
iodine.  Similar  effects  would  not  be 
applicable  in  decommissioning  because 
radioactive  iodine  is  not  expected  to  be 
a  significant  contaminant.  The  report 
further  notes  that,  while  studies 
continue  on  long  term  effects,  it  is 
unlikely  that  the  exposure  to 
contaminants  in  the  environment  will 
lead  to  discernible  radiation  effects  in 
the  general  population.  Thus,  this 
research  does  not  appear  to  indicate  that 
the  findings  of  the  ICRP  and  NCRP  will 
be  shown  to  underestimate  risks. 

Specifically  with  regard  to  the  risk 
level,  some  of  the  conunenters  stated 
that  the  risk  of  fatal  cancers  from  0.15 
mSv/y  (15  mrem/y)  is  too  high  in 
comparison  with  risk  goals  in  the  range 
IxlO-^to  lxlO-*usedbyEPAin 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA)  regulations.  Other 
commenters  disagreed  and  stated  that 
precedents  from  earlier  NRC 
rulemakings  support  a  level  of  risk 
significantiy  greater  than  that  and  more 


appropriately  in  a  range  of  1x10"^  to 
1x10  "  5  (e.g.,  the  level  of  lifetime  risk 
corresponding  to  the  1  mSv/y  (100 
mrem/y)  public  dose  limit  of  10  CFR 
Part  20,  that  is  NRC's  basic  standard  for 
public  safety,  is  about  1.5x10"'). 
Several  of  these  commenters  also 
criticized  0.15  mSv/y  (15  mrem/y)  as 
too  low  because  the  linear  non- 
threshold  model  overestimates  the  risk 
and  should  not  be  used  in  the  analysis. 
In  response  to  comments  on  the  risk 
level,  constant  exposure  over  a  30-year 
time  period  to  dose  levels  of  about  0.15- 
0.25  mSv/y  (15-25  mrem/y),  results  in 
an  estimated  lifetime  risk  of  fatal  cancer 
of  about  2.3x10  -  *  to  3.8x10  "  ■•  which  is 
at  the  upper  end  of  the  acceptable  risk 
range  suggested  by  EPA  in  their 
comments  on  NRC's  proposed  rule  but 
lower  than  that  in  NRC's  public  dose 
limits.^  These  estimates  are  based  on 
use  of  the  linear  non-threshold  model 
for  calculating  risk  estimates.  In 
response  to  specific  comments  on  use  of 
the  linear  non-threshold  model  in 
estimating  risk,  use  of  the  linear  non- 
threshold  model  for  estimating 
incremental  health  effects  per  radiation 
dose  incurred  is  considered  a  reasonable 
assumption  for  regulatory  purposes  by 
international  and  national  scientific 
bodies  such  as  ICRP  and  NCRP.  The 
principal  international  and  national 
radiological  protection  criteria, 
including  the  NRC's,  are  based  on  this 
assumption  as  a  measure  of 
conservatism.  NRC's  policy  regarding 
use  of  the  linear  non-threshold  model 
was  stated  in  the  preamble  to  the 
issuance  of  10  CFR  part  20  (56  FR 
23360;  May  21,  1991)  noting  that  the 
assumptions  regarding  a  linear  non- 
threshold  dose  effect  model  are 
appropriate  for  formulating  radiation 
protection  standards.  Although  this 
matter  continues  to  be  the  subject  of 
further  consideration  at  this  time,  there 
is  not  sufficient  evidence  to  convince 
the  NRC  to  alter  its  policy  as  part  of  this 
rulemaking. 

To  provide  some  perspective  on  the 
conservatism  of  considering  dose 
criteria  in  the  range  of  0.15-0.25  mSv/ 


^  The  risks  are  estimated  assuming  a  risk 
coefficient  of  5x10 "  *  per  rem  and  a  30- year  lifetime 
exposure  that  is  used  by  EPA  in  estimating  risk 
from  contaminated  sites  based  on  the  assumption 
that  it  is  unlikely  that  an  individual  will  continue 
to  live  or  work  in  the  same  ar«a  for  more  than  30 
years.  Such  an  estimate  is  seen  as  providing  a 
conservative  estimate  of  potential  risk  because  land 
use  patterns  are  generally  such  that  persons  living 
at  or  near  a  site  will  not  continuously  receive  the 
limiting  dose.  and.  for  most  of  the  facilities  covered 
by  this  rule,  the  ILUE  is  controlled  by  relatively 
short-lived  nuclides  of  half-lives  of  30  years  or  less 
for  which  the  effect  of  radioactive  decay  will,  over 
time,  reduce  the  risk  significantly  (e.g..  at  reactors 
where  much  of  the  contamination  is  from  Co-€0 
with  a  half-life  of  53  years). 
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y  (15-25  mrem/y),  it  should  be  noted 
that,  as  described  in  the  Final  GEIS 
(NLrREG-1496)  prepared  in  support  of 
this  rulemaking,  these  levels  are  small 
when  compared  to  the  average  level  of 
natural  background  radiation  in  the 
United  States  (about  3  mSv/y  (300 
mrem/y))  and  the  variation  of  this 
natural  background  across  the  United 
Stales.  In  addition,  although  as  noted 
above  NRC  is  not  altering  its  policy 
regarding  use  of  the  linear  non- 
threshold  model  as  part  of  this 
rulemaking,  there  is  uncertainty 
associated  with  estimating  risks  at  such 
dose  levels.  This  uncertainty  occurs 
because  evidence  of  radiation  dose 
health  effects  has  only  been  observed  at 
high  dose  levels  (200  mSv  (20,000 
mrem)  and  above)  and  significant 
imcertainty  in  risk  estimation  is 
introduced  when  extrapolating  to  the 
very  low  dose  levels  being  considered  in 
this  rulemaking.  The  health  effects 
resulting  from  even  a  dose  of  1  mSv 
(100  mrem)  are  uncertain.  The  BEIR 
Committee  stated  in  its  1990  report 
(BEIR  V)  that  "Studies  of  populations 
chronically  exposed  to  low-level 
radiation,  such  as  those  residing  in 
regions  of  elevated  natural  background 
radiation,  have  not  shown  consistent  or 
conclusive  evidence  of  an  associated 
increase  in  the  risk  of  cancer." 

The  risk  associated  with  a  dose 
criterion  in  the  range  of  about  0.15-0.25 
mSv/y  (15-25  mrem/y)  is  generally 
consistent  with  the  risk  levels  permitted 
in  the  performance  objectives  for  low- 
level  waste  facilities  in  10  CFR  61.41, 
and  for  fuel  cycle  facilities  and  for  spent 
fuel  and  high  level  waste  in  EPA's  40 
CFR  190  and  191.  In  addition,  doses  in 
the  range  of  0.15-0.25  mSv/y  (15-25 
mrem/y)  are  comparable  to  current  NRC 
practices  for  decommissioning  of 
reactors  and  certain  materials  facilities 
and  fuel  cycle  facilities.  Specifically, 
reactors  have  been  decommissioned  in 
accordance  with  Regulatory  Guide  1.86 
and  with  an  NRC  license  termination 
letter  to  Stanford  University  (April  21. 
1982.  Docket  No.  50-141).  Materials 
facilities  have  been  released  in 
accordance  with  the  levels  for  external 
radiation  for  beta/gamma  exposure  in 
NRC's  Policy  and  Guidance  Directive  PC 
83-23.  In  addition,  a  dose  criterion  in 
the  range  of  0.15-0.25  mSv/y  (15-25 
mrem/y)  is  generally  at  the  low  end  of 
the  range  of  values  estimated  for  Option 
1  of  the  1981  Branch  Technical  Position 
(BTP)  for  sites  with  uranium  and 
thorium  and  used  for  Ra-226  in  10  CFR 
40,  Appendix  A,  for  uranium  mill 
contamination. 

A. 2.2.2    Effect  of  multiple  sources 
and  margin  of  safety  below  1  mSv/y 
(100  mrem/y).  Some  commenters 


suggested  that  0.15  mSv/y  (15  mrem/y) 
is  too  low  and  indicated  that  the  NRC 
limit  was  inconsistent  with  ICRP  and 
NCRP  especially  with  regard  to 
considerations  of  multiple  sources  of 
exposure,  and  that  it  would  be  unusual 
for  an  individual  to  be  exposed  to 
maltiple  sources  approaching  the  1 
mSv/y  (100  mrem/y)  limit.  These 
commenters  suggested  that  25-30 
percent  of  1  mSv  (100  mrem)  is  an 
adequate  margin  to  account  for  multiple 
sources. 

In  response,  and  by  way  of 
background,  it  is  noted  that  the  NCRP  in 
its  publication  No.  116  (Chapter  15) 
recommends  that,  for  continuous 
exposure,  the  effective  dose  to  members 
of  the  public  not  exceed  1  mSv/y  (100 
nu«m/y)  from  all  man-made  sources, 
other  than  medical  and  not  including 
natural  background  sources.  Similarly, 
ICRP,  in  Table  6  of  ICRP  Publication  60, 
recommends  a  limit  of  1  mSv/y  (100 
mrem/y)  as  the  dose  limit  for  the  public, 
and  recommendation  No.  3  of  the  draft 
EPA  Federal  Radiation  Protection 
Guidance  (FRG)  indicates  that  the 
combined  radiation  doses  incurred  in 
any  single  year  firom  all  sources  of 
exposure  (excluding  medical  and 
natural  background)  should  not 
normally  exceed  1  mSv  (100  mrem)  and 
that  continued  or  chronic  exposure  of 
an  individual  over  substantial  portions 
of  a  lifetime  at  or  near  1  mSv/y  (100 
mrem/y)  should  be  avoided.  Consistent 
with  these  bodies,  the  NRC  issued  10 
CFR  part  20  (56  FR  23360)  in  1991  that 
established  a  public  dose  limit  of  1 
mSv/y  (100  mrem/y)  in  10  CFR  20.1301. 

These  national  and  international 
bodies  also  note  and  agree  that, 
although  the  limit  for  the  public  dose 
should  be  1  mSv/y  (100  mrem/y)  from 
all  man-made  sources  combined,  it 
would  seem  appropriate  that  the 
amount  that  a  person  would  receive 
from  a  single  source  should  be  further 
reduced  to  be  a  fraction  gi  the  limit  to 
account  for  the  possibility  that  an 
individual  may  be  exposed  to  more  than 
one  source  of  man-made  radioactivity, 
thus  limiting  the  potential  that  an 
individual  would  receive  a  dose  at  the 
public  dose  limit.  Recommendations 
from  these  bodies,  as  well  as  from  the 
NRC's  Advisory  Committee  on  Nuclear 
Waste  (ACNW),  regarding  what  the 
fraction  from  a  source  should  be  are: 

(a)  NCRP  No.  116,  Chapter  15,  notes 
that  no  single  source  or  set  of  sources 
under  one's  control  should  result  in  an 
individual  being  exposed  to  more  than 
0.25  mSv/y  (25  mrem/y).  This  fraction 
was  presented  as  a  simple  alternative  to 
having  a  site  operator  (where  a  site 
could  expose  individuals  to  levels 
greater  than  0.25  mSv/y  (25  mrem/y)) 


investigate  all  man-made  exposures  that 
an  individual  at  the  site  would  be 
exposed  to  so  as  to  demonstrate  that  the 
total  dose  does  not  exceed  1  mSv/y  (100 
mrem/y).  The  clear  implication  in  this 
simple  alternative  is  that,  if  individual 
sources  are  constrained  to  0.25  mSv/y 
(25  mrem/y),  NCRP  believes  it  likely, 
given  the  low  potential  for  multiple 
exposures,  that  the  public  dose  limits 
will  be  met.  Further  reductions 
considering  ALARA  would  still  be 
considered  by  NCRP  No.  1 16. 

(b)  ICRP  60,  Section  5.5.1,  in 
discussing  the  principles  of  constraints 
and  limits,  notes  that  it  is  appropriate  to 
select  dose  constraints  applied  to  each 
source  to  allow  for  contributions  from 
other  sources  so  as  to  maintain  doses 
below  the  1  mSv/y  (100  mrem/y)  limit. 
ICRP  60  does  not  contain  numerical 
guidance  on  dose  constraints  for 
particular  practices,  but  notes  that 
cumulative  exposures  to  individuals 
from  existing  sources  near  1  mSv/y  (100 
mrem/y)  are  rarely  a  problem  primarily 
because  of  the  widespread  use  of 
source-related  dose  constraints. 

Further  explanation  of  the 
fundamental  concepts  of  ICRP  60  are 
contained  in  the  paper,  "The  ICRP 
Principles  of  Radiological  Protection 
and  Their  Application  to  Setting  Limits 
and  Constraints  for  the  Public  from 
Radiation  Sources,"  by  Professor  Roger 
Clarke,  Chairman  of  the  ICRP  (January 
12,  1995;  a  copy  is  available  in  the  file 
for  this  rulemaking  in  the  NRC  Public 
Document  Room,  2120  L  Street  NW. 
(Lower  Level),  Washington,  DC).  The 
paper  notes  that  the  constraint  approach 
derives  friam  the  optimization  principle 
of  radiation  protection  in  which,  for  any 
source,  individual  doses  should  be 
ALARA  and  also  be  constrained  by 
restrictions  on  doses  to  individuals  (i.e., 
dose  constraints).  The  paper  further 
notes  that  a  constraint  is  an  individual 
related  criterion  applied  to  a  single 
source  to  ensure  that  the  overall  dose 
limits  are  not  exceeded,  and  that  a  dose 
constraint  would  therefore  be  set  at  a 
fraction  of  the  dose  limit  as  a  boundary 
on  the  optimization  of  that  source. 
Based  on  the  principles  presented  in  the 
paper,  the  constraint  recommended  in 
the  paper  for  a  decommissioned  site  is 
0.3  mSv/y  (30  mrem/y)  and  that  further 
optimization  through  the  ALARA 
principle  is  appropriate.  As  is  the  case 
for  NCRP  No.  116,  the  implication  of  the 
paper  and  ICRP  60  is  that  the  constraint 
level  is  a  boundary  on  the  dose  from 
this  source  and  is  sufficient  to  assure 
that  members  of  the  public  are  not 
exposed  to  levels  in  excess  of  the  public 
dose  limit.  The  rationale  for  this  is 
expressed  in  Section  5.5.1  of  ICRP  60 
where  it  is  noted  that  the  critical  group 


39064  Federal  Register  /  Vol.  62,  No.  139  /  Monday.  July  21.  1997  /  Rules  and  Regulations 


Federal  Register  /  Vol.  62.  No.  139  /  Monday,  July  21,  1997  /  Rules  and  Regulations  39063 


is  not  normally  exposed  to  the 
constraint  level  from  more  than  one 
source  although  it  may  be  exposed  to 
some  dose  level  less  than  the  constraint 
level  from  more  than  one  source. 

(c)  The  proposed  FRG  in 
recommendation  No.  4  indicates  that 
individual  sources  should  have 
"authorized  limits  '  set  at  a  fraction  of 
the  1  mSv/y  (100  mrem/y)  limit  for  all 
sources  combined.  The  draft  FRG  notes 
that  the  basis  for  this  recommendation 
is  the  various  categories  of  activities 
using  radiation  that  can  lead  to 
exposure  to  members  of  the  public,  and 
also  notes  the  need  for  broad 
assumptions  about  future  activities 
involving  radiation  use. 

The  draft  FRG  does  not  recommend  a 
level  for  any  one  source  although  it  does 
note  that  setting  such  a  fraction  will 
necessarily  be  a  broad  judgment  based 
on  a  general  observation  of  the 
characteristics  of  existing  activities, 
projections  for  continuing  those 
activities  in  the  future,  and  the  potential 
for  other  uses  in  the  future  that  can  be 
identified  now.  Thus,  the  draft  FRG 
notes  that,  in  the  case  of  authorized 
limits  for  broad  categories  of  sources, 
the  judgments  will  often  necessarily  be 
broad  and  may  lead  to  somewhat  higher 
values,  with  further  implementation  of 
the  ALARA  process  left  to  management 
of  individual  sources  within  a  category. 
The  draft  FRG  does  not  indicate  how 
this  judgment  is  to  be  made  although  it 
cites  authorized  standards  for  certain 
sources  that  currently  exist,  including 
40  CFR  part  190  for  the  nuclear  fuel 
cycle.  Appendix  I  to  10  CFR  part  50  for 
power  reactors,  10  CFR  part  61,  and  40 
CFR  part  141.  All  of  these  set  authorized 
fractions  at  25  percent  or  less  of  the  1 
mSv/y  (100  mrem/y)  public  dose  limit. 
NRC,  in  its  comments  on  EPA's  draft 
FRG,  questioned  what  was  the 
appropriate  fraction  of  the  public  dose 
limit  in  10  CFR  part  20  that  should  be 
used  in  setting  constraints  that  would 
become  "authorized"  limits. 

(d)  In  its  review  of  how  the  principles 
and  recommendations  of  the  ICRP, 
NCRP,  and  FRG  are  relevant  to  the 
proposed  NRC  rule,  NRC's  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
noted  that  0.15  mSv/y  (15  mrem/y) 
represented  an  uimecessarily 
conservative  fraction  of  the  1  mSv/y 
(100  mrem/y)  annual  limit.  The  ACNW 
agreed  that  the  need  to  partition  the 
annual  recommended  dose  limit  among 
several  sources  to  which  a  person  is 
likely  to  be  exposed  appears  justifiable 
and  noted  that  no  explicit  guidance 
from  the  various  national  and 
international  bodies  on  this  subject 
exists.  ACNW  stated  that  a  constraint  of 
25  percent  or  30  percent  of  the  1  mSv/ 


y  (100  mrem/y)  limit  appears  more 
justified  and  appropriate  based  on  the 
likelihood  that  no  more  than  3  or  4 
separate  regulated  sources  will  affect  the 
critical  group  at  any  instance.  ACNW 
further  noted  that  the  selection  of  0.15 
mSv/y  (15  mrem/y),  that  represents 
about  V?  of  the  aimual  limit,  assumes 
that  a  person  will  encounter  a 
simultaneous  dose  from  seven  different 
regulated  sources  and  that  this  appears 
to  them  to  be  unjustified,  particularly 
because  the  ALARA  principle 
accompanies  all  such  NRC  regulatory 
actions. 

The  recommendations  of  the 
previously  cited  organizations  can  be 
summarized  as  suggesting  that  a 
constraint  value  should  be  set  as  part  of 
the  process  of  optimizing  the  dose  bom 
a  particular  source  and  that  this 
constraint  value  should  be  set  as  a 
boundary  value  below  which  further 
optimization  or  ALARA  principles 
should  be  employed.  The 
recommendations  also  appear  to  suggest 
that  setting  a  source  constraint  of  25-33 
percent  of  the  axmual  dose  limit  of  1 
mSv/y  (100  mrem/y)  is  appropriate  and 
adequate  to  ensure  that  the  dose  limit  is 
met,  and  do  not  tend  to  lend  support  to 
0.15  mSv/y  (15  mrem/y)  as  the 
appropriate  fraction  to  which  to 
constrain  the  dose  from  an  individual 
source  because  it  is  not  likely  that  a 
critical  group  will  be  exposed  to  as 
many  as  seven  sources.  Thus,  the 
recommendations  appear  to  indicate 
that  the  constraint  value  should  be  set 
using  a  more  reasonable  approach. 

In  discussing  the  bases  for  the  0.15 
mSv/y  (15  mrem/y)  dose  criterion  in  the 
proposed  rule,  the  Conunission  noted  in 
the  preamble  (at  59  FR  43219;  August 
22,  1994)  that  0.15  mSv/y  (15  mrem/y) 
would  provide  a  "substantial"  margin  of 
safety  and  be  appropriate  for 
decommissioned  facilities.  As  part  of  its 
review  of  the  public  comments,  the 
Commission  considered  the 
recommendations  of  the  standards- 
setting  bodies  previously  cited.  Further, 
in  maicing  a  judgment  on  the 
appropriate  value  of  the  fraction,  the 
Commission  also  considered  principles 
of  optimization,  numbers  and  types  of 
sources,  potential  for  exposure  of 
critical  groups  to  more  than  one  source 
at  the  constraint  value,  and  assumptions 
regarding  the  manner  in  which  a  critical 
group  would  be  exposed.  NRC  reviewed 
the  assumptions  of  the  Draft  and  Final 
GEIS  regarding  exposure  pathways  and 
also  NUREG/CR-5512  upon  which  the 
Draft  and  Final  GEIS  are  based.  NUREG/ 
CR-5512  provides  an  analysis  of 
exposure  pathways  for  critical  groups  at 
decommissioned  facilities.  The 
principal  limiting  scenarios  include:  (a) 


Full  time  residence  and  farming  at  a 
decommissioned  site,  fb)  exposure 
while  working  in  a  decommissioned 
building,  and  (c)  renovation  of  a  newly 
decommissioned  building.  These 
principal  limiting  exposure  scenarios 
are  intended  to  overestimate  dose  and 
also  tend  to  be  somewhat  mutually 
exclusive:  i.e..  a  person  living  near  a 
decommissioned  nuclear  facility  would 
only  receive  a  dose  near  the  constraint 
level  if  his  living  pattern  includes  full- 
time  residency  and  farming  at  the  site. 
This  living  pattern  would  make  it 
difficult  for  the  member  of  this  critical 
group  to  also  be  a  member  of  the  critical 
group  from  other  licensed  or 
decommissioned  sources.  Conversely,  a 
person  having  less  residency  than  a  full 
time  farmer  (e.g.,  apartment  dweller, 
homeowner  who  works  away  from  the 
site)  might  receive  doses  from  other 
sources  but  would  receive  less  than  the 
constraint  value  from  the 
decommissioned  site  because  the 
exposure  time  and  the  number  of 
pathways  would  be  reduced.  Thus, 
given  the  assumptions  regarding  living 
patterns  made  in  evaluating  compliance 
with  the  constraint  level,  it  is  difficult 
to  envision  an  individual  receiving 
levels  approaching  constraint  levels 
from  more  than  one  licensed  or 
decommissioned  source.  It  is  also  likely 
that  individuals  at  a  decommissioned 
site  will  actually  be  exposed  to  doses 
substantially  below  the  constraint  level 
because  of  ALARA  considerations  and 
because  of  the  nature  of  the  cleanup 
process  itself,  i.e.,  the  process  of 
scabbling  of  concrete  removes  a  layer  of 
concrete  which  likely  contains  a  large 
fraction  of  the  remaining  radioactivity, 
and  the  process  of  soil  excavation  is  a 
gross  removal  process  that  is  also  likely 
to  remove  large  fractions  of  the 
radioactivity.  For  example,  the  Final 
GEIS  indicates  that,  for  the  reference 
cases  analyzed,  removal  of  a  layer  of 
concrete  by  scabbling  will  result  in 
doses  at  levels  from  2  to  more  than  10 
times  lower  than  a  constraint  value.  In 
addition  to  consideration  of 
decommissioned  sources,  it  is  also 
difficult  to  envision  that  an  individual 
could  come  in  contact  with  more  than 
a  few  other  sources  as  part  of  normal 
living  patterns.  For  example,  the  NCRP 
in  NCRP  No.  93,  "Ionizing  Radiation 
Exposure  of  the  Population  of  the 
United  States,"  September  1987, 
reviewed  likely  radiation  exposures  to 
the  public  from  consumer  products,  air 
emissions,  and  fuel  cycle  facilities 
(including  nuclear  power  plants)  and 
found  that,  in  general,  exposure  to  the 
public  is  a  small  fraction  of  1  mSv/y  (a 
few  mrem/y).  Recent  experience  on 
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nuclear  power  plant  emissions  and  dose 
commitments  (NUREG/CR-2850)  tends 
to  support  the  conclusions  of  NCRP  No. 
93  atout  power  plant  exposures. 

NRC's  generic  evaluation  of  uses  of 
and  doses  from  various  sources, 
including  decommissioned  sources, 
supplemented  by  the  recommendations 
of  the  standards  setting  bodies  and 
advisory  committee  noted  above, 
suggests  that  the  substantial  added 
margin  of  safety  provided  by  the  0.15 
mSv/y  (15  mrem/y)  value  may  be  too 
restrictive  for  its  intended  purpose  of 
constraining  doses  from  this  category  of 
sources  in  establishing  an  appropriate 
boundary  constraint.  Rather,  the 
evaluation  leads  NRC  to  conclude  that 
25  percent  of  the  public  dose  limit  is  a 
sufficient  and  ample  firaction  to  use  as 
the  limitation  for  decommissioned 
sources. 

Thus,  the  Commission  concludes  that 
a  generic  dose  constraint  or  limitation 
for  decommissioning  sources  of  0.25 
mSv/y  (25  mrem/y)  for  unrestricted 
release  of  a  site  is  reasonable  from  the 
standpoint  of  providing  a  sufficient  and 
ample  margin  of  safety  for  protection  of 
public  health  and  safety.  It  is  recognized 
that  this  conclusion  reflects  a  judgment 
regarding  the  likelihood  of  individuals 
being  exposed  to  multiple  sources  with 
cumulative  doses  approaching  1  mSv/y 
(100  mrem/y)  rather  than  an  analysis 
based  on  probability  distributions  for 
such  exposures.  However,  considering 
the  kinds  of  occupancy  time  typically 
assumed  for  the  average  member  of  the 
critical  group  at  a  site,  it  is  highly 
unlikely  that  individuals  could 
realistically  be  expected  to  experience 
exposures  to  other  sources  with  a 
cumulative  effect  approaching  1  mSv/y 
(100  mrem/y). 

A.2.2.3    Cost  and  practicality  of 
standard.  Comments  received  on  cost 
and  practicality  were  analyzed  to 
determine  whether  such  an  analysis  can 
provide  additional  information  related 
to  the  criteria  of  this  rule.  This  analysis 
includes  how,  and  to  what  level, 
ALARA  efforts  should  be  made,  how  the 
proposed  decommissioning  objective  of 
returning  a  site  to  background  should  be 
applied,  and  what  provisions  should 
there  be  (e.g.,  restricted  use)  for  sites 
where  it  is  unreasonable  or  unwise  to 
attain  the  unrestricted  dose  criterion. 

Some  commenters  criticized  the 
proposed  rule  for  including 
considerations  of  cost-effectiveness, 
objecting  to  using  cost  in 
decisionmaking.  Other  commenters 
criticized  the  rule  because,  although 
they  favored  use  of  cost-benefit  analyses 
in  decisionmaking,  they  believed  that 
the  cost-benefit  analysis  in  the  draft 
GEIS  and  draft  Regulatory  Analysis  (RA) 


was  inadequate  to  justify  a  0.15  mSv/y 
(15  mrem/y)  dose  criterion  because  it 
used  an  improper  approach  (i.e., 
combining  the  building  and  soil 
analysis).  They  edso  believed  that  it 
underestimated  the  amount  of 
contamination  at  reference  facilities,  as 
well  as  the  costs  of  remediation  and 
final  site  closeout  surveys. 

The  Commission  considered  the 
concerns  of  commenters  who  criticized 
inclusion  of  cost  as  a  consideration  in 
decisionmaking.  NRC  methods  and 
policy  regarding  cost  considerations  are 
stated  in  NUREG/BR-0058,  Rev.  2,  and 
call  for  preparation  of  an  appropriate 
regulatory  analysis  in  support  of 
regulatory  decisions.  NUREG/BR-0058 
does  note  that  costs  cannot  be 
considered  for  regulatory  actions 
necessary  to  ensure  adequate  protection 
of  the  health  and  safety  of  the  public; 
however,  it  further  notes  that  costs  can 
be  a  factor  in  those  cases  where  there 
may  be  more  than  one  way  to  reach  a 
level  of  adequate  protection.  Thus,  the 
analysis  in  the  GEIS  and  RA  was 
prepared  in  support  of  the  rulemaking 
to  provide  additional  information  to 
decisionmakers  about  the  rule  criteria 
being  considered. 

The  Conunission  has  also  considered 
the  concerns  of  those  commenters  that 
criticized  the  analysis  of  costs  and  risks 
as  incomplete  and  inadequate  and 
reviewed  information  submitted  in 
support  of  those  comments.  In  general, 
some  of  the  major  comments  suggested, 
and  provided  data  on.  the  following: 

(a)  Additional  data  from  actual 
deconunissionings  should  be  included 
that  would  consider  variations  in  site 
contamination  characteristics,  including 
the  concentration  emd  volume  of 
contamination  and  the  profile  of  the 
contamination  with  depth; 

(b)  Reevaluation  of  remediation  and 
survey  costs  should  be  conducted, 
including  consideration  of  variation  in 
waste  burial  charges,  remediation 
methods,  and  survey  procedures; 

(c)  Separate  analyses  of  the  cost- 
effectiveness  of  soil  removal  and 
building  removal  should  be  performed. 
A  commenter  illustrated  that  separate 
analyses  would  clarify  differences 
between  costs  and  impacts  of  cleanup  of 
soils  and  structures  that  were  not 
obvious  in  the  Draft  GEIS.  Commenters 
also  suggested  deleting  the  "knee-in- 
ciuT^e"  approach  as  not  clearly 
illustrating  the  information  regarding 
costs  and  impacts  for  cleanup  of  both 
soils  and  structures;  and 

(d)  Potential  alternative  uses  of  the 
site  lands  and  facilities  should  be 
considered  to  provide  a  higher  level  of 
realism  in  the  dose  estimates.  These 
alternative  uses  can  result  in  variations 


in  direct  exposure  and  ingestion 
pathways  and  in  the  number  of  persons 
exposed  and  thus  the  collective 
exposure  and  net  health  effects. 

Based  on  the  comments  and 
information  received,  additional 
information  has  been  added  to  the  GEIS. 
Data  on  contamination  submitted  by  the 
commenters  were  reviewed,  compared 
with  other  existing  data,  including  that 
in  the  Draft  GEIS,  and  incorporated  into 
the  Final  GEIS  as  appropriate.  The  Final 
GEIS  thus  considers  additional  soil 
contamination  data  as  well  as  soil  and 
building  contamination  comparable  to 
that  in  the  draft  GEIS.  It  also  considers 
the  range  of  disposal  costs  and  survey 
methods  and  costs  presented  in  the 
Draft  GEIS.  as  well  as  those  suggested  in 
the  comments.  The  Commission  agrees 
with  the  commenters  that  consideration 
of  soil  and  buildings  separately  can 
provide  added  information.  Thus  the 
Final  GEIS  has  used  the  analysis  of  the 
Draft  GEIS.  that  contained  the  data  for 
performing  separate  analyses,  and  has 
presented  the  data  more  clearly  in 
revised  tables.  In  addition,  the  "knee-in- 
curve" figures,  that  provided  general 
information  about  behavior  of  costs  and 
impacts  associated  with  cleanup,  have 
been  replaced  with  a  simpler  set  of 
tables  similar  to  the  presentation  in  the 
Draft  Regulatory  Analysis,  in  Tables  6.1 
and  6.2.  In  response  to  comments 
suggesting  that  the  Final  GEIS  consider 
more  realistic  post  decommissioning 
uses,  the  Final  GEIS  considers  a  range 
of  possible  uses,  including  residential 
farming,  denser  residential  use, 
industrial/office  use,  and  higher 
building  occupancy  rates. 

Given  the  range  of  possible 
parameters,  scenarios,  and  site-specific 
situations,  the  Final  GEIS  concludes,  in 
a  manner  similar  to  the  Draft  GEIS,  that 
there  is  a  wide  range  of  cost-benefit 
results  among  the  different  facilities  and 
within  facility  types  and  that  there  is  no 
unique  algorithm  that  decisively 
produces  an  ALARA  result  for  all 
facilities.  Despite  these  difficulties,  the 
Final  GEIS  and  RA  provide  the 
following  results  that  can  be  helpful  for 
gaining  insight  in  making  decisions 
regarding  ALARA,  the  decommissioning 
objective,  and  whether  restricted  use 
should  be  permitted: 

(a)  Achieving,  as  an  objective  of 
ALARA,  reduction  to  preexisting 
background.  The  objective  of  returning 
a  site  to  preexisting  background 
conditions  is  consistent  with  the 
concept  of  returning  a  site  to  the 
radiological  condition  that  existed 
before  its  use.  However,  the  question  of 
whether  this  objective,  as  a  goal  of 
ALARA.  should  be  codified  by  rule 
depends  on  a  variety  of  factors, 


Federal  Register  /  Vol.  62.  No.  139  /  Monday,  July  21.  1997  /  Rules  and  Regulations         39065 


including  cost,  practicality  (e.g., 
measurability)  of  achieving  the 
objective,  and  the  type  of  facility 
involved. 

As  noted  in  Section  7.3.1  of  the  Draft 
GEIS.  decommissioning  is  expected  to 
be  relatively  easy  for  a  certain  class  of 
non-fuel-cycle  nuclear  facilities  (i.e.. 
those  that  use  either  sealed  radioactive 
sources  or  small  amounts  of  short-lived 
nuclides),  because  there  is  usually  no 
residual  radioactive  contamination  to  be 
cleaned  up  and  disposed  of,  or,  if  there 
is  any,  it  should  be  localized  or  it  can 
be  quickly  reduced  to  low  levels  by 
radioactive  decay.  Decommissioning 
operations  will  generally  consist  of 
disposing  of  a  sealed  source  or  allowing 
licensed  short-lived  nuclides  to  decay  in 
storage,  submitting  Form  NRC-314,  and 
demonstrating  (either  through  radiation 
survey  or  other  means  such  as 
calculation  of  reduction  of  the 
contamination  level  by  radioactive 
decay)  compliance  with  the 
requirements  for  license  termination. 
Because  contamination  at  these  facilities 
is  expected  to  be  negligible  or  to  decay 
to  negligible  levels  in  a  short  time, 
achieving  an  objective  of  returning  these 
facilities  to  background  would  not 
appear  to  be  an  unreasonable  objective 
of  ALARA. 

However,  in  general,  for  those  nuclear 
facilities  where  contamination  exists  in 
soils  and/ or  structures,  the  Final  GEIS 
analysis  shows,  in  a  manner  similar  to 
the  Draft  GEIS,  that  achieving  an 
ALARA  decommissioning  objective  of 
"return  to  a  preexisting  background"  is 
not  reasonable  as  it  may  result  in  net 
detriment  or  because  cost  cannot  be 
justified  because  detriments  and  costs 
associated  with  remediation  and 
surveys  tend  to  increase  significantly  at 
low  levels,  while  risk  reduction  from 
radiation  exposure  from  criteria  near  • 
background  is  marginal. 

(b)  ALARA  analysis  for  soil 
contamination.  Soil  contamination  can 
exist  onsite  at  nuclear  facilities  because 
of  a  variety  of  reasons  including  spills 
or  leaks,  deposition  from  airborne 
effluents,  or  burial  or  placement  of 
system  byproducts  or  other  waste 
materials  in  onsite  soils.  The  level  of 
soil  contamination  for  the  large  majority 
of  NRC-licensed  facilities  (>6000)  is 
either  zero  or  minimal  (it  is  expected 
that  the  large  majority  of  Agreement 
State  licensees  would  have  similar 
contamination).  Certain  facilities  (e.g., 
power  reactors,  fuel  faeilities,  industrial 
facilities)  may  have  greater  soil 
contamination,  and  certain  of  these 
facilities  have  been  identified  as  having 
extensive  soil  contamination  (albeit 
generally  at  relatively  low  levels)  and 
have  been  placed  in  the  Site 


Decommissioning  Management  Plan 
(SDMP)  (see  NUREG-1444,  October 
1993).  These  sites  warrant  specific  NRC 
attention  regarding  their 
deconunissioning. 

For  the  generic  scenarios  considered, 
the  results  of  the  Final  GEIS  evaluation 
indicate  that  there  is  a  wide  range  of 
possible  cost-benefit  ratios. 
Nevertheless,  there  appears  to  be  a 
strong  indication  that  removing  and 
transporting  soil  to  waste  burial 
facilities  to  achieve  exposure  levels  at 
the  site  at  or  below  a  0.25  mSv/y  (25 
mrem/y)  unrestricted  use  dose  criterion 
is  generally  not  cost-effective  when 
evaluated  using  NRC's  regulatory 
analysis  ft^mework  presented  in 
NUREG/BR-0058  and  NUREG-1530. 
Further,  even  for  a  range  of  cleanup 
levels  at  or  above  a  0.25  mSv/y  (25 
mrem/y)  criterion,  there  can  also  be 
cases  where  costs  are  unreasonable  in 
comparison  to  benefits  realized. 

(c)  ALAR/1  analysis  for  structures 
containing  contamination.  Building 
floors  and  walls  at  nuclear  facilities  can 
be  contaminated  for  a  variety  of  reasons, 
including  system  leaks,  spills,  tracking, 
and  activation.  The  large  majority  of 
NRC  licensed  facilities  have  zero  or 
limited  building  contamination. 
Generally,  contamination  does  not 
penetrate  the  surface  of  concrete  and 
can  be  readily  removed  by  water  jets  or 
concrete  scabbling.  If  the  building  is 
reused  for  some  new  industrial,  office, 
or  other  use  after  license  termination, 
persons  can  be  in  direct  contact  with  the 
decommissioned  floors  and  walls. 

For  the  range  of  generic  situations 
considered,  the  results  of  the  Final  GEIS 
evaluation  indicate  that  there  is  a  wide 
range  of  possible  cost-benefit  ratios.  It 
appears  that  cleanup  of  concrete  to 
levels  at  or  below  0.25  mSv/y  (25  mrem/ 
y)  can  be  cost  effective,  depending  on 
the  number  of  individuals  projected  to 
be  occupying  a  building,  when  using  the 
decisionmaking  guidelines  of  NUREG/ 
CR-0058  and  NUREG-1530. 

A.2.3    Conclusions  regarding  overall 
approach  to  license  termination  and 
unrestricted  dose  criterion.  Based  on  the 
above  discussion,  the  Commission  has 
concluded  that  the  overall  license 
termination  approach  of  this  final  rule 
should  include: 

•  An  imrestricted  use  dose  criterion 
of  0.25  mSv/y  (25  mrem/y)  applicable 
on  a  generic  basis  without  site-specific 
analysis; 

•  Considerations  regarding  ALARA, 
including  the  decommissioning 
objective; 

•  A  tiered  approach  of  unrestricted 
use  and  allowing  restricted  use  if  certain 
provisions  are  met;  and 


•  Codifying  alternate  criteria  in  the 
rule  to  alleviate  the  need  for  exemptions 
in  certain  difficult  site-specific 
circumstances. 

The  reasons  for  these  conclusions  are 
discussed  in  the  following  subsections. 

A. 2. 3.1     An  unrestricted  use  dose 
criterion  of  0.25  mSv/y  (25  mrem/y) 
applicable  on  a  generic  basis  without 
site-specific  analysis.  For  the  reasons 
described  above,  the  Conmiission  is 
establishing  a  dose  of  0.25  mSv/y  (25 
mrem/y)  as  an  acceptable  criterion  for 
release  of  any  site  for  imrestricted  use 
without  further  analysis  of  the  potential 
for  exposures  from  other  man-made 
sources  excluding  medical.  The 
Commission  concludes  that  a  generic 
dose  constraint  or  limitation  for 
decommissioning  sources  of  0.25  mSv/ 
y  (25  mrem/y)  for  unrestricted  use  of  a 
site  appears  reasonable  from  the 
standpoint  of  providing  a  sufficient  and 
ample  margin  of  safety  in  protection  of 
public  health  and  safety.  This 
conclusion  reflects  the  Commission's 
judgment  that  the  likelihood  of 
individuals  being  exposed  to  multiple 
sources  with  cumulative  doses 
approaching  1  mSv/y  (100  mrem/y)  is 
quite  small.  This  conclusion  is  based  on 
consideration  of  the  kinds  of  occupancy 
times  generally  expected  for  the  average 
member  of  the  critical  group  at  typical 
decommissioned  sites  and  the  low 
probability  that  individuals  could 
realistically  be  expected  to  experience 
significant  exposures  to  other  sources, 
particularly  with  a  cumulative  effect 
approaching  1  mSv/y  (100  mrem/y).  In 
view  of  these  perspectives,  the 
Commission  believes  that  a  generic  dose 
criterion  of  0.25  mSv/y  (25  mrem/y) 
provides  a  sufficient  and  ample, 
although  not  necessary,  margin  to 
protect  the  public. 

A.2.3. 2    Considerations  regarding 
ALARA,  including  the  decommissioning 
objective.  The  ICRP,  NCRP,  and  draft 
FRG  all  suggest  that,  in  addition  to 
setting  a  constraint  value  for  an 
individual  source,  achievement  of 
exposures  that  are  ALARA  should 
continue  to  be  considered  as  a  meeins  of 
optimization.  For  this  reason  and 
because  the  generic  analysis  of  the  Final 
GEIS  tends  to  indicate  that  achieving 
doses  below  0.25  mSv/y  (25  mrem/y) 
may  be  ALARA  for  some  cases,  the  rule 
continues  to  require  an  ALARA 
evaluation  below  the  uiuestricted  dose 
criterion. 

It  would  be  useful  if  the  analyses  in 
the  Final  GEIS  could  have  arrived  at  a 
value  of  ALARA  for  all  facilities  or 
classes  of  facilities  so  that  no  further 
estimate  of  ALARA  would  be  needed  in 
site-specific  cases.  However,  it  was  not 
feasible  for  the  Commission  to  use  the 
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results  of  the  Final  GEIS  to  determine  a 
generic  optimum  ALARA  dose  because 
of  the  variety  of  possible  scenarios, 
assumptions,  parameters,  and  site- 
specific  conditions  that  could  exist. 
Nevertheless,  the  Final  GEIS  does 
contain  information  about  certain  trends 
in  impacts  and  costs  of 
decommissioning  that  can  be  useful  in 
preparation  of  regulatory  guidance 
supporting  site-specific  ALARA 
provisions.  In  particular,  it  is  clear  from 
Ihe  Final  GEIS  that  removal  of  soil  to 
achieve  dose  levels  below  the  0.25 
mSv/y  (25  nurem/y)  dose  criterion  is 
generally  unlikely  to  be  cost-effective, 
whereas  it  may  be  for  concrete  in  certain 
cases.  It  is  also  clear  that  removal  of  soil 
or  concrete  to  "pre-existing 
background"  levels  is  generally  not  cost 

effective. 

Thus,  for  those  facilities  where  sou  or 
building  contamination  exists,  it  would 
be  extremely  difficult  to  demonstrate 
that  an  objective  of  return  to  background 
had  been  achieved.  Therefore  it  is 
concluded,  as  was  previously  done  in 
the  proposed  rule,  that  for  these  sites 
use  of  the  unrestricted  dose  criterion 
with  appropriate  ALARA  considerations 
would  be  appropriate.  For  restricted 
use,  the  Final  GEIS  suggests  that 
although  removal  of  soil  to  achieve  dose 
levels  below  0.25 

mSv/y  (25  mremyy)  may  not  be  cost- 
effective,  other  simple  and  less  costly 
measures  to  restrict  the  use  of  the  site 
such  as  fencing  or  barrier  plantings  may 
be  cost-effective  and  should  be 
considered  as  part  of  the  ALARA 
process.  For  groundwater 
contamination,  as  discussed  later  in 
Section  IV.D,  ALARA  considerations 
should  consider  the  situation  where 
populations  use  groundwater  plumes 
from  a  facility  as  drinking  water. 

In  actual  situations,  it  is  likely  that. 
even  if  no  specific  analysis  of  ALARA 
were  required  for  soil  and  concrete 
removal,  the  actual  dose  will  be  reduced 
to  below  0.25  mSv/y  (25  mrem/y) 
because  of  the  nature  of  the  removal 
process.  For  example,  the  process  of 
scabbling  of  concrete  removes  a  layer  of 
concrete  that  likely  contains  a  large 
fraction  of  the  remaining  radioactivity, 
and  the  process  of  soil  excavation  is  a 
gross  removal  process  that  also  is  likely 
to  remove  large  fractions  of  the 
radioactivity. 

To  clarify  the  concept  of  ALARA,  the 
regulatory  guidance  to  be  prepared  will 
refer  to  the  existing  requirements  of 
§§  20  1003  and  20.1101  where  ALARA 
is  defined  to  include  considerations  of 
the  state  of  technology,  economics  of 
improvement  in  relation  to  the  state  of 
technology,  economics  of  improvements 
in  relation  to  benefits  to  the  public 


health  and  safety,  and  other  societal  and 
socio-economic  considerations. 
Although  preparation  of  guidance  is  in 
a  preliminary  stage,  it  is  anticipated  that 
this  guidance  would  likely  indicate  that 
ALARA  during  decommissioning 
should  include  typical  good  practice 
efforts  (e.g.,  floor  and  wall  washing, 
removal  of  readily  removable 
radioactivity  in  buildings  or  in  soil 
areas),  as  well  as  ALARA  analyses  for 
buildings  to  levels  less  than  0.25  mSv/ 
y  (25  mrem/y)  based  on  the  number  of 
individuals  projected  to  be  occupying 
the  building,  but  that  an  ALARA 
analysis  below  0.25  mSv/y  (25  mrem/y) 
for  soil  removal  would  not  need  to  be 
done.  It  is  expected  that  use  of  the  dose 
criterion  of  the  final  rule  and  the 
regulatory  guidance  on  ALARA  would 
achieve  consistency  with  current 
practices  where  it  is  cost-effective  to  do 


so. 


The  Commission  also  believes  that,  in 
any  ALARA  analysis  conducted  to 
support  decisions  about  site  cleanup,  all 
reasonably  expected  benefits  and 
detriments  resulting  from  the  cleanup 
activities  should  be  taken  into 
consideration  in  balancing  costs  and 
benefits.  An  example  of  such  a 
detriment  would  be  transportation 
deaths  that  might  occur  as  contaminated 
waste  is  transported  away  from  the  site. 

A. 2.3. 3    Tiered  approach  of 
unrestricted  use  and  allowing  restricted 
use  if  certain  provisions  are  met.  It 
appears  reasonable  to  retain  the  basic 
structure  presented  in  the  proposed  rule 
and  allow  for  both  unrestricted  and 
restricted  use  of  sites.  Allowance  of 
restricted  use  is  appropriate  because 
there  can  be  situations  where  restricting 
site  use  can  provide  protection  of  public 
health  and  safety  by  reducing  the  TEDE 
to  0.25  mSv/y  (25  mrem/y)  in  a  more 
reasonable  and  cost-effective  maimer 
than  uiuestricted  use.  This  protection  is 
afforded  by  limiting  the  time  period  that 
an  individual  spends  onsite  or  by 
restricting  agricultural  or  drinking  water 
use.  For  many  facilities,  the  time  period 
needed  for  restrictions  can  be  fairly 
short;  i.e..  long  enough  to  allow 
radioactive  decay  to  reduce 
radioactivity  to  levels  that  permit 
release  for  uiuestricted  use.  For 
example,  at  reactors,  manufacturing 
facilities,  or  broad  scope  licensees, 
where  the  principal  contaminants  can 
have  half-lives  of  5-30  years  (e.g.,  Co- 
60,  Cs-137),  restricting  site  use  for  about 
10-60  years  can  result  in  achieving 
unrestricted  use  levels.  Thus,  it 
continues  to  be  appropriate  to  allow 
restricted  use  if  accompanied  by 
provisions  that  ensure  the  restrictions 
remain  in  place  to  achieve  a  dose  of  0.25 
mSv/y  (25  mrem/y).  Considerations  for 


assuring  that  restrictions  remain  in 
place  and  that  public  health  and  safety 
is  protected  are  discussed  further  in 
Section  IV. B.  In  addition,  because 
restricting  site  use  can  affect  the  local 
community.  Sections  IV.B  and  IV.E 
indicate  that  licensees  should  seek 
advice  from  such  affected  parties  and,  in 
seeking  that  advice,  provide  for:  (1) 
Participation  by  representatives  of  a 
broad  cross  section  of  community 
interests,  (2)  an  opportunity  for  a 
comprehensive,  collective  discussion  on 
the  issues,  and  (3)  a  publicly  available 
summary  of  the  results  of  all  such 
discussions. 

A.2.3.4    Codifying  alternate  site- 
specific  criteria  in  the  rule  to  alleviate 
the  need  for  exemptions  in  special 
circumstances.  The  preamble  to  the 
proposed  rule  recognized  that  there 
could  be  certain  difficult  sites 
presenting  unique  decommissioning 
problems  where  licensees  would  seek 
exemptions  from  the  rule's 
requirements.  However,  as  noted  in 
Section  IV.C  below,  because  the 
Commission  finds  that  it  would  be 
preferable  to  deal  with  those  facilities 
under  the  aegis  of  a  rule  rather  than  as 
exemptions,  the  Commission  has 
included  in  its  final  rule  a  provision 
under  which  the  Cormnission  may 
terminate  a  license  using  alternate 
criteria  in  certain  specific  cases.  In 
allowing  such  a  provision,  it  is 
nevertheless  the  Commission's 
judgment  that:  (1)  It  is  generally 
preferable  for  sites  to  reduce  doses  to 
0.25  mSv/y  (25  mrem/y)  due  to  the 
uncertainty  over  the  number  of  sources 
where  nuclides  may  be  present  for  a 
long  time-frame;  (2)  the  large  majority  of 
sites  can  reduce  doses  to  less  than  0.25 
mSv/y  (25  nuem/y)  through  restricting 
site  use;  and  (3)  permitting  large 
numbers  of  licensees  to  propose 
alternate  criteria  is  not  advisable 
because  it  would  be  contrary  to  one  of 
the  goals  of  this  rulemaking  to  achieve 
more  efficient  and  consistent  licensing 
actions.  Therefore,  the  Commission  has 
limited  the  conditions  under  which  a 
licensee  could  apply  for  alternate 
criteria  and  expects  that  its  use  would 
be  rare.  A  licensee  proposing  to 
terminate  a  license  at  a  site-specific 
level  above  0.25  mSv/y  (25  mrem/y) 
would  be  required  to: 

(a)  Provide  assurance  that  public 
health  and  safety  would  continue  to  be 
protected  by  meaqf  of  a  complete  and 
comprehensive  analysis  of  possible 
sources  of  exposure  so  that  it  is  unlikely 
that  the  dose  from  all  potential  man- 
made  sources  combined,  other  than 
medical,  would  exceed  the  1  mSv/y 
(100  miemJy)  public  dose  limit  of  10 
CFR  part  20; 


Federal  Register  /  Vol.  62.  No.  139  /  Monday.  July  21,  1997  /  Rules  and  Regulations  39067 


(b)  Employ,  to  the  extent  practical, 
restrictions  on  site  use  for  minimizing 
exposures  at  the  site  using  the 
provisions  for  restricted  use  ouUined  in 
Section  IV.B,  below;  and 

(c)  Reduce  doses  to  ALARA  levels. 

(d)  Seek  advice  from  affected  parties 
regarding  this  approach  and,  in  seeking 
such  advice,  provide  for:  (1) 
Participation  by  representatives  of  a 
broad  cross  section  of  community 
interests  who  may  be  affected  by  the 
decommissioning,  (2)  an  opportunity  for 
a  comprehensive,  collective  discussion 
on  the  issues,  and  (3)  a  publicly 
available  summary  of  the  results  of  all 
such  discussions,  and 

(e)  Obtain  the  specific  approval  of  the 
Commission.  The  Commission  will 
make  its  decision  on  allowing  use  of 
alternate  criteria  in  specific  cases  only 
after  consideration  of  the  NRC  staffs 
recommendations  that  will  address  any 
comments  provided  by  the 
Environmental  Protection  Agency  and 
any  public  comments  submitted 
regarding  the  decommissioning  or 
license  termination  plan. 

A  description  of  these  circumstances 
and  potential  resolutions  on  a  site- 
specific  basis,  short  of  exempting  a 
facility  from  this  rule,  appears  in 
Section  IV.C. 

If  license  termination  still  caimot  be 
met  even  under  alternate  criteria,  it  may 
be  necessary  for  the  site  (or  a  portion 
thereoO  to  be  kept  under  license  in 
order  to  ensure  tJiat  exposures  to  the 
public  are  appropriately  monitored.  The 
evaluation  of  the  maintenance  of  a  site 
or  a  portion  thereof  under  a  continued 
license  is  outside  the  scope  of  this 
rulemaking  because  this  rule  contains 
provisions  addressing  radiological 
criteria  that  apply  to  termination  of  a 
license. 

A. 2. 4    Summary  of  rule  revisions  on 
unrestricted  use  and  plans  for 
implementation.  The  final  rule  has  been 
modified  to  indicate  that  the  dose 
criterion  for  unrestricted  use  is  0.25 
mSv/y  (25  mrem/y).  Requirements  that 
a  licensee  consider  how  the  ALARA 
requirements  of  10  CFR  part  20  can  be 
applied  to  achieve  a  dose  below  the 
dose  criterion  have  been  retained. 

Regulatory  guidance  is  plaimed  on 
how  to  meet  these  existing  ALARA 
requirements.  In  addition,  to  assist  in 
implementing  the  dose  criterion, 
regulatory  guidance  will  also  be  issued 
to  provide  clear  guidance  to  licensees 
on  how  to  demonstrate  compliance  with 
the  dose  criterion  by  using  either: 

(a)  Screening  analyses  tnat  use 
relatively  simple  approaches  for   - 
demonstrating  compliance;  or 

(b)  Site-specific  modeling  for  more 
complex  sites  and  contamination. 


Regulatory  guidance  will  also  be  issued 
to  provide  clear  guidance  on  statistical 
tests  and  survey  methods  available  to 
licensees  for  demonstrating  compliance. 

The  Commission  is  retaining  tne 
distinguishable  from  background 
provision  in  the  final  rule  to  allow 
release  of  sites  when  residual 
contamination,  if  any,  cannot  be 
distinguished  from  background  on  a 
statistical  basis  using  proper  survey 
techniques.  In  particular,  at  the  levels  of 
the  dose  criterion,  concentrations  of 
uraniimi  and  thorium  in  soil  are 
extremely  low  and  may  not  be 
distinguishable  from  background  on  a 
statistical  basis  even  when  using  proper 
survey  techniques. 

A. 3    General  Comments  on  the  Dose 
Criterion 

A. 3.1     Comments.  Comments  were 
received  on  the  0.15  mSv/y  (15 
mrem/y)  dose  criterion  that  questioned 
its  effect  on  disposal  capacity,  the 
relationship  to  naturally  occurring 
radioactive  material  (NORM),  and  the 
issue  of  fixing  the  responsibility  for 
cleanup. 

A. 3. 2    Response.  Some  commenters 
were  concerned  about  the  effect  of  0.15 
mSv/y  (15  mrem/y)  criterion  on 
disposal  capacity.  As  noted  in  Section 
rV.A.2.2,  several  of  the  assumptions, 
models,  and  approaches  in  the  GEIS  and 
Regidatory  Analysis  have  been  revised 
to  include  additional  data  and  alternate 
waste  disposal  costs.  A  complete 
discussion  of  these  revisions  and 
analysis  of  disposal  capacity  is  in  the 
Final  GEIS  and  the  Regulatory  Analysis. 

Some  commenters  questioned  the 
relationship  of  this  rule  to  NORM.  In 
response,  the  criteria  of  this  rule  apply 
to  residual  radioactivity  from  activities 
imder  a  licensee's  control  and  not  to 
naturally  occurring  background 
radiation.  Issues  related  to  NRC-licensed 
sites  containing  materials  that  occur  in 
nature  are  discussed  in  Sections  IV.B 
and  IV.C. 

There  is  a  wide  variety  of  sites 
containing  NORM  subject  to  EPA 
jurisdiction  and  not  licensed  by  the 
NRC.  The  extent  to  which  criteria  in  this 
rule  would  apply  to  these  sites  would  be 
based  on  a  separate  evaluation  although 
certain  aspects  of  the  rule,  for  example 
control  of  sites  wifti  restrictions 
imposed,  could  be  similar.  For  further 
discussion,  see  also  Section  rV.G.6. 
With  regard  to  responsibility  for 
cleanup,  several  commenters  stated  that 
the  0.15  mSv/y  (15  mrem/y)  limit  is  too 
high  because  licensees  should  have  to 
clean  up  contamination  that  they 
created.  Because  these  are  final 
licensing  actions  before  releasing  the 
site  to  the  public,  they  stated  that  only 


a  lower  criterion  such  as  return  to 
background  would  adequately  protect 
the  public.  In  response,  the  NRC  agrees 
with  the  need  to  fix  responsibility  for 
decommissioning  of  licensed  sites.  The 
plarming  and  financial  assurance 
requirements  adopted  June  27,  1988  (53 
FR  24018).  recognized  the  responsibility 
of  licensees  to  plan  for  the  cleanup  of 
their  sites  and  to  provide  adequate 
financial  assurance  for  that  cleanup. 
Similarly  in  this  regulation,  licensees 
are  not  permitted  to  release  a  facility  for . 
unrestricted  or  restricted  public  use 
unless  the  dose  criteria  stipulated  in  the 
rule  have  been  satisfied.  As  noted  in  the 
Final  GEIS,  further  cleanup  to  levels 
such  as  background  is  not  generally 
reasonable  because  it  results  in  very 
littie  additional  health  benefit  with  very 
large  costs  incurred  and  could  result  in 
an  increase  in  the  overall  risk  associated 
with  cleanup  of  a  particular  site  when 
all  factors  (e.g.,  estimated  fatalities  due 
to  transportation  accidents  during 
transport  of  radioactive  wastes)  are 
considered.  Therefore,  for  the  reasons 
discussed  in  Section  IV. A. 2.2,  the 
criteria  in  the  final  rule  are  considered 
appropriate  to  protect  public  health  and 
safety  and  to  permit  release  of  the  sites 
and  termination  of  license. 

A. 4     Average  Member  of  the  Critical 
Group 

A. 4.1     Comment.  Some  commenters 
agreed  with  provisions  of  the  rule  that 
would  apply  the  dose  limit  to  an 
average  member  of  the  critical  group 
rather  than  to  the  "reasonably 
maximally  exposed  (RME)  individual" 
because  it  is  consistent  with  ICRP  and 
provides  an  appropriate  protection 
standard.  Other  commenters  objected  to 
use  of  "an  average  member  of  the 
critical  group."  These  commenters 
favored  applying  the  dose  limit  to  the 
most  exposed  person  rather  than  to  an 
average  person.  They  asserted  that  this 
would  be  consistent  with  the  approach 
used  for  other  licensed  activities  and 
environmental  protection. 

A.4.2    Response.  Section  20.1003  of 
the  proposed  rule  defined  the  term 
"criticaJ  group"  as  the  group  of 
individuals  reasonably  expected  to 
receive  the  greatest  exposure  to  residual 
radioactivity  for  any  applicable  set  of 
circumstances.  For  example,  if  a  site 
were  released  for  unrestricted  use,  the 
critical  group  would  be  the  group  of 
individuals  reasonably  expected  to  be 
the  most  highly  exposed  considering  all 
reasonable  potential  future  uses  of  the 
site.  As  noted  in  the  preamble  to  the 
proposed  rule  (at  59  FR  43218;  August 
22,  1994),  NUREG/CR-  5512  defines  the 
critical  group  as  an  individual  or 
relatively  homogeneously  exposed 
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group  expected  to  receive  the  highest 
exposure  within  the  assumptions  of  a 
particular  scenario  and  the  dosimetric 
methods  of  10  CFR  part  20.  The  average 
member  of  the  critical  group  is  an 
individual  who  is  assumed  to  represent 
the  most  likely  exposure  scenario  based 
on  prudently  conservative  exposure 
assumptions  and  parameter  values 
within  model  calculations.  For  example, 
the  critical  group  for  the  building 
occupancy  scenario  can  be  the  group  of 
regular  employees  working  in  a  building 
that  has  been  decontaminated.  If  a  site 
were  converted  to  residential  use,  the 
critical  group  could  be  persons  whose 
occupations  involve  resident  farming  at 
the  site,  not  an  average  of  all  residents 
on  the  site. 

Although  the  terms  "critical  group" 
and  "average  member"  are  new  terms  in 
NRC  regulations,  they  are  consistent 
with  ICRP  practice  of  defining  and  using 
a  critical  group  when  assessing 
individual  public  dose  from  low  levels 
of  radioactivity  similar  to  those 
expected  from  a  decommissioned  site. 
ICRP  recommends  that  such  analyses 
should  consider  exposure  to  individuals 
representative  of  those  expected  to 
receive  the  highest  dose  using  cautious 
but  reasonable  assumptions.  This 
approach  has  been  adopted  in  the 
proposed  FRG  and  is  also  consistent 
with  the  recommendations  of  the 
National  Academy  of  Sciences  on  the 
Yucca  Mountain  Standards  (Augxist 
1995). 

A.4.3    Summary  of  rule  revisions. 
Based  on  this  discussion,  the  proposed 
rule  has  not  been  changed. 

B.  Criteria  for  Restricted  Use  (Proposed 
Rule  §§  20.1402(d)  and  20.1405) 

B.l     Proposed  Rule  Content 

As  described  in  the  proposed 
rulemaking  and  restated  in  Section 
rV.A.2.2,  there  are  potential  situations 
under  which  termination  of  a  license 
under  restricted  conditions  could  be 
used  in  the  decommissioning  of  a  site. 
Proposed  §  20.1405  indicated  that  a  site 
would  be  considered  acceptable  for 
license  termination  under  restricted 
conditions  if  the  licensee: 

(1)  Made  provisions  for  institutional 
controls  that  provide  reasonable 
assurance  that  the  TEDE  to  the  average 
member  of  the  critical  group  would  not 
exceed  the  unrestricted  use  dose 
criterion; 

(2)  Reduced  residual  radioactivity  at 
the  site  so  that,  if  the  controls  were  no 
longer  in  effect,  there  is  reasonable 
assurance  that  the  TEDE  would  not 
exceed  1  mSv/y  (100  mrem/y); 

(3)  Demonstrated  that  complying  with 
the  unrestricted  use  dose  criterion 


would  be  prohibitively  expensive,  result 
in  net  public  or  environmental  harm,  or 
not  be  technically  achievable; 

(4)  Obtained  advice  on  the  restrictions 
from  the  affected  community  by 
convening  a  site-specific  advisory 
board,  and; 

(5)  Provided  financial  assurance  to 
ensure  the  controls  remain  in  place. 

B.2  Comments  on  Acceptability  of 
Restricted  Use  for  Decommissioned 
Sites 

A  variety  of  comments  was  received 
on  the  restricted  use  option.  The  major 
comment  categories  are  listed  below. 
Although  the  comment  categories 
address  somewhat  separate  issues,  they 
are  listed  and  answered  together  to 
develop  a  unified  response  on  the  issue 
of  restricted  use. 

B.2. 1     The  general  concept  of 
restricted  use.  Some  commenters  agreed 
with  the  proposal  to  permit  restricted 
use  of  decommissioned  sites  because  it 
may  be  financially  impractical  to  reach 
unrestricted  levels,  especially  if  health 
and  safety  considerations  do  not 
warrant  it  and  because  restricted  release 
allows  realistic  land  uses  to  be 
considered.  Some  commenters  opposed 
the  concept  of  any  planned  restricted 
release  of  decommissioned  sites  because 
of  concerns  over  the  durability  and 
effectiveness  of  institutional  controls, 
and  because  license  termination  should 
be  a  final  action  with  full  licensee 
responsibility  for  site  disposition  and 
cleanup  costs  previously  considered. 

B.2.2    The  need  for  licensees  to 
demonstrate  that  restricted  use  is 
appropriate  for  their  sites.  In  allowing 
restricted  use.  the  proposed  rule  would 
have  required  licensees  to  demonstrate 
the  appropriateness  of  restricting  site 
use  for  their  particular  situation  by 
showing  that  it  would  be  "prohibitively 
expensive."  "technically  unachievable." 
or  cause  "net  public  or  environmental 
harm"  to  achieve  unrestricted  use 
(proposed  §  20.1405(a)).  Some 
commenters  supported  the  restricted 
use  of  sites  but  indicated  that  the 
proposed  requirements  for 
demonstrating  its  appropriateness  were 
unreasonably  restrictive.  These 
commenters  stated  that  the  provisions 
in  proposed  §  20.1405(a)  were 
structured  so  narrowly  that  few  sites 
would  be  able  to  qualify  for  license 
termination  under  restricted  conditions 
Commenters  stated  that  these  terms 
should  be  explained,  deleted,  or 
replaced  with  a  less  onerous 
requirement  allowing  restricted  use  if 
justified  by  an  ALARA  analysis  or  if 
there  were  continued  ownership  and 
industrial  use  of  the  site. 


B.2.3     The  durability  of  institutional 
controls.  Several  commenters  opposed 
or  expressed  concern  about  the  ability  of 
institutional  controls  to  provide  needed 
protection  of  public  health  and  safety  at 
decommissioned  sites  because  they 
cannot  be  enforced  indefinitely  into  the 
future  and  can  be  struck  down  or 
become  ineffective.  Other  commenters 
favored  reliance  on  more  flexible 
institutional  controls  and  reconamended 
that  the  rule  should  not  assume  that 
they  will  eventually  fail.  Approaches  for 
using  institutional  controls  were 
suggested  including  Federal 
Government  ownership  of  sites  or 
legislative  solutions  for  complex  sites 
similar  to  the  National  Waste  Policy  Act 
(NWPA)ofl982. 

B.2.4     The  1  mSv/y  (100  mrem/y)  cap 
if  institutional  controls  fail.  Some 
commenters  stated  that  the  proposed  1 
mSv/y  (100  mrem/y)  restriction  is 
unreasonably  low  when  used  to  assess 
the  worst  case  scenario.  They 
recommended  that  the  rule  should  not 
stipulate  that  a  licensee  must  assiune 
that  all  institutional  controls  will 
eventually  fail.  Alternatively,  they 
recommended  that  a  5  mSv/y  (500 
mrem/y)  backup  limit  be  allowed  if 
restrictions  such  as  institutional 
controls  or  engineered  features  fail.  The 
commenters  believed  that  a  5  mSv/y 
(500  mrem/y)  limit  is  consistent  with 
other  regulations,  since  residential  use 
of  an  industrial  site  is  unlikely,  and 
failure  of  controls  is  speculative.  Several 
commenters  objected  to  the  last 
sentence  of  proposed  §  20.1405(d),  that 
stated  that  licensees  may  not  assume 
any  benefits  from  an  earthen  cover, 
other  earthen  barriers,  or  engineered 
controls  in  complying  with  the  1  mSv/ 
y  (100  mrem/y)  cap  unless  specifically 
authorized  by  the  Commission  and 
recommended  that  the  sentence  be 
deleted.  Some  commenters 
recommended  that  the  rule  specify  the 
extent  to  which  licensees  may  take 
credit  for  engineered  barriers.  Other 
commenters  stated  that  1  mSv/y  (100 
mrem/y)  is  too  high  and  that  a  lower 
value  (e.g.,  0.15.  0.3,  0.5,  0.75  mSv/y 
(15,  30.  50,  or  75  mrem/y))  should  be 
applied  because  institutional  controls 
are  uncertain,  concerns  over  health 
effects  would  exist,  and  doses  in  excess 
of  40  CFR  Part  190  are  unreasonable. 
Some  commenters  agreed  with 
establishing  a  maximum  TEDE  of  1 
mSv/y  (100  mrem/y)  in  the  event 
institutional  controls  are  no  longer  in 

effect. 

B.2. 5    Financial  assurance  for 
restricted  use.  Some  commenters 
questioned  the  need  for  financial 
assurance  provisions  and  suggested  that 
more  flexibility  be  provided  for 
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licensees.  Other  conmienters  questioned 
whether  the  financial  assurance 
provisions  were  adequate.  One 
commenter  stated  that  there  should  be 
more  detail  on  financial  assurance 
provided  in  the  rule. 

B.3    Response 

B.3. 1     The  general  concept  of 
restricted  use.  Current  NRC  regulations 
pertaining  to  decommissioning,  issued 
on  June  27,  1988  (53  FR  24018).  do  not 
contain  provisions  for  release  of  a 
facility  for  restricted  use  but  limit  a 
licensee's  options  in  decommissioning 
to  release  of  a  facility  for  unrestricted 
use.  Experience  with  decommissioning 
of  facilities  since  1988  has  indicated 
that  for  certain  facilities,  achieving 
unrestricted  use  might  not  be 
appropriate  because  there  may  be  net 
public  or  environmental  harm  in 
achieving  unrestricted  use,  or  because 
expected  future  use  of  the  site  would 
likely  preclude  uiuestricted  use,  or 
because  the  cost  of  site  cleanup  and 
waste  disposal  to  achieve  unrestricted 
use  is  excessive  compared  to  achieving 
the  same  dose  criterion  by  restricting 
use  of  the  site  and  eliminating  exposure 
pathways.  The  input  received  from  the 
rulemaking  workshops  held  from 
January  through  May  1993  confirmed 
this  experience  and  indicated  that 
restricted  use  of  a  facility,  if  properly 
designed  and  if  proper  controls  were  in 
place,  was  a  reasonable  means  for 
terminating  licenses  at  certain  facilities. 
Current  NRC-licensed  sites  that  might 
request  restricted  use  are  largely 
industrial  sites.  It  is  reasonable  for  them 
to  remain  industrial  because  of  their 
locations  and  previous  siting 
considerations.  Nevertheless,  there  may 
be  instances  where,  if  a  site  had  high 
cultural  value,  such  considerations 
would  be  presented  as  part  of  the  public 
input  that  is  part  of  the  process  of 
restricted  use  (see  Section  IV.E)  and 
could  be  considered  as  a  socioeconomic 
effect  under  the  ALARA  process. 

The  proposed  rule  thus  provided  for 
both  unrestricted  and  restricted  use  of 
sites.  Both  the  Draft  and  Final  GEIS 
provide  discussions  of  the 
environmental  impact  of 
decommissioning  for  the  reference  sites 
and  of  the  costs  related  to 
decommissioning.  From  this  it  may  be 
concluded  that  release  of  certain 
facilities  for  restricted  use  is  an 
appropriate  option  assuming  the 
presence  of  the  specific  provisions 
described  below  to  ensure  that 
appropriate  controls  are  in  place  so  that 
the  restrictions  on  use  remain  in  effect. 

B.3. 2    The  need  for  licensees  to 
demonstrate  that  restricted  use  is 
appropriate  for  their  sites.  As  described 


in  Section  rV.B.3.1,  the  proposed  rule 
allowed  restricted  use  because  release  of 
a  site  under  restricted  conditions  can  be 
an  appropriate  method  of 
decommissioning  from  both  health  and 
safety,  and  cost-benefit  bases,  especially 
for  certain  facilities  with  soil 
contamination.  Nevertheless  it  did  so 
under  the  philosophy  (stated  in 
§  20.1402(d))  that,  in  general, 
termination  of  a  license  for  unrestricted 
use  is  preferable  because  it  requires  no 
additional  precautions  or  limitations  on 
use  of  the  site  after  licensing  control 
ceases,  in  particular  for  those  sites  with 
long-lived  nuclides.  In  addition,  there 
may  be  societal  or  economic  benefits 
related  to  futiire  value  of  the 
unrestricted  use  of  the  land  to  the 
community.  Thus,  §  20.1405(a)  of  the 
proposed  rule  stated  the  provisions  the 
NRC  would  consider  in  evaluating  a 
request  for  termination  of  a  site  under 
restricted  conditions,  including  that  it  is 
"prohibitively  expensive"  or  there  is 
"net  public  or  environmental  harm"  in 
achieving  unrestricted  release. 

The  Commission  continues  to  believe 
that  unrestricted  use  is  generally 
preferable  for  the  reasons  noted. 
However,  the  NRC  has  reexamined  the 
provisions  for  allowing  restricted  use 
because  of  the  potential  benefits.  In 
explaining  the  provision  of 
"prohibitive"  cost,  the  proposed  rule 
noted  (at  59  FR  43220)  that  costs  to 
achieve  unrestricted  use  may  be 
"excessive,"  indicating  that  this  means 
there  may  be  situations  where  removal 
and  disposal  of  large  quantities  of 
material  is  simply  "not  reasonable" 
from  a  cost  standpoint.  Consistent  with 
this,  the  proposed  rule  noted  in 
§  20.1402(d)  that  the  Commission 
expected  licensees  to  make  every 
reasonable  effort  to  achieve  unrestricted 
release.  The  specific  cost  that  would  be 
considered  excessive,  not  reasonable,  or 
prohibitive  was  not  included  in  the 
proposed  rule.  This  value  depends  on 
costs  of  unrestricted  and  restricted  use, 
and  on  an  evaluation  of  these 
alternatives  using  the  regulatory 
analysis  framework  presented  in 
NUREG/BR-0058  and  NUREG-1530. 
NUREG/BR-0058  provides  a 
decisionmaking  tool  for  deciding 
between  regulatory  alternatives.  As 
noted  in  the  discussion  below,  restricted 
use  with  appropriate  institutional 
controls  (accompanied  by  sufficient 
provisions  for  ensuring  their 
effectiveness)  can  provide  protection  of 
public  health  and  safety  because  the 
dose  level  will  be  reduced  to  the  same 
0.25  mSv/y  (25  mrem/y)  criterion  as  for 
unrestricted  use.  Thus,  use  of  the 
guidelines  in  NUREG/BR-0058  is 


appropriate  for  determining  whether 
restricted  use  should  be  permitted. 
Therefore,  the  Commission  has 
modified  the  rule  to  incorporate  an 
ALARA  standard  rather  than  prohibitive 
costs  as  the  basis  for  selecting  restricted 
use.  To  support  a  request  for  restricted 
use,  a  licensee  would  perform  an 
ALARA  analysis  of  the  risks  and 
benefits  of  all  viable  alternatives  and 
include  consideration  of  any  detriments. 
This  could  include  estimated  fatalities 
from  transportation  accidents  that  might 
occur  as  the  result  of  traiwport  of  wastes 
from  cleanup  activities,  and  societal  and 
socioeconomic  considerations  such  as 
the  potential  value  to  the  community  of 
unrestricted  use  of  the  land. 

The  proposed  rule  also  noted  that 
because  the  net  public  or  environmentaT 
damage  through  removal,  transport,  and 
disposal  of  materials  could  be  larger 
than  the  benefit  in  dose  reduction  at  the 
site,  it  may  be  more  reasonable  for  the 
material  to  remain  onsite.  The  Final 
GEIS  illustrates  when  it  may  be 
inappropriate,  when  considering  such 
relative  impacts,  to  completely 
remediate  a  site  to  an  um^stricted  level 
that  assumes  activities  such  as  farming 
or  residence,  and  then,  as  would  be  the 
case  for  a  number  of  currently  licensed 
sites,  actually  employ  a  commercial  or 
industrial  use  that  would  eliminate 
significant  pathways  of  exposure. 
Specific  examples  include  reactors  or 
other  materials  facilities  where  the  dose 
is  controlled  by  relatively  short-lived 
nuclides  (e.g.,  Co-60  and  Cs-137  with 
half-lives  of  5.3  and  30  years, 
respectively)  that  will  decay  to 
unrestricted  dose  levels  in  a  finite  time 
period  of  institutional  control  (e.g., 
about  10-60  years).  For  these  facilities, 
there  may  be  net  public  or 
environmental  harm  from  removing  and 
transporting  soil  to  achieve  unrestricted 
use  compared  to  restricting  use  for  a 
period  of  time  associated  with  a 
reasonable  decay  period  (see  the  Final 
GEIS,  Chapter  6).  Thus,  the 
consideration  of  potential  detriments 
from  cleanup  activities  and  the 
possibility  of  net  harm  have  been 
retained  in  the  final  rule.  Both  terms, 
net  public  harm  and  net  enviroiunental 
harm,  are  retained  in  the  final  rule  to 
indicate  that  a  licensee's  evaluation 
should  consider  the  radiological  and 
nonradiological  impacts  of 
decommissioning  on  persons  who  may 
be  impacted,  as  well  as  the  potential 
impact  on  ecological  systems  from 
decommissioning  activities. 

B.3. 3     The  durability  of  institutional 
controls.  As  described  in  Sections 
IV.B.3.1  and  IV.B.3.2,  use  of  restrictions 
that  employ  institutional  controls 
appears  appropriate  in  specific 
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situations.  However,  an  important 
question  raised  in  tbe  public  comments 
relates  to  the  durability  of  institutional 
controls,  i.e..  whether  the  controls 
provide  reasonable  assurance  that  the 
exposure  will  be  limited  to  the  dose 
criterion  in  the  rule  over  die  periods  in 

question. 

For  many  types  of  decommissioned 
sites  released  under  restricted 
conditions  where  potential  doses  to  an 
individual  are  caused  by  relatively 
shortlived  nuclides,  the  radiation 
exposure  that  could  potentially  be 
received  were  controls  to  fail  will 
gradually  decrease  to  below  the 
urueslricted  dose  criterion  so  the 
restrictions  on  use  would  no  longer  be 
necessary.  Examples  of  facilities  with 
nuclides  of  this  type  include  reactors  or 
materials  facilities  for  which  the 
principal  dose  contributing  nuclides 
after  decommissioning  are  Co-60  or  Cs- 
137  (half-lives  5.3  and  30  years, 
respectively),  or  other  similarly  short- 
lived nuclides.  The  Commission  has 
considered  the  effectiveness  of 
institutional  controls  for  up  to  100  years 
in  similar  contexts  such  as  low-level 
waste  disposal  sites.  Because 
decommissioned  facilities  will  have 
minimal  contamination  compared  to 
large  volumes  buried  at  low-level 
disposal  sites,  the  Commission  believes 
that  institutional  controls  using 
relatively  simple  deed  restrictions  can 
provide  reasonable  assurance  that  the 
TEDE  will  be  below  the  0.25  mSv/y  (25 
mrem/y)  dose  criterion  with  restrictions 
in  place. 

In  a  limited  number  of  cases,  in 
particular  those  involving  large 
quantities  of  uranium  and  thorium 
contamination,  the  presence  of  long- 
lived  nuclides  at  decommissioned  sites 
will  continue  the  potential  for  radiation 
exposure  beyond  the  100-year  period. 
More  stringent  institutional  controls 
will  be  required  in  these  situations, 
such  as  legally  enforceable  deed 
restrictions  and/or  controls  backed  up 
by  State  and  local  government  control  or 
ownership,  engineered  barriers,  and 
Federal  ownership,  as  appropriate. 
Federal  control  is  authorized  under 
Section  151(b)  of  the  National  Waste 
Policy  Act  (NWPA).  Requiring  absolute 
proof  that  such  controls  would  endure 
over  long  periods  of  time  would  be 
difficult,  and  the  Commission  does  not 
intend  to  require  this  of  licensees. 
Rather,  institutional  controls  should  be 
established  by  the  licensee  with  the 
objective  of  lasting  1000  years  to  be 
consistent  with  the  time-frame  used  for 
calculations  (and  discussed  in  Section 
IV.F.7).  Having  done  this,  the  licensee 
would  be  expected  to  demonstrate  that 
the  institutional  controls  could 


reasonably  be  expected  to  be  effective 
into  the  foreseeable  future. 

To  provide  added  assurance  that  the 
public  will  be  protected,  the  final  rule 
incorporates  provisions  (§  20.1405(c)) 
for  financial  assurance  to  ensure  that  the 
controls  remain  in  place  and  are 
effective  over  the  period  needed.  With 
these  provisions,  the  Commission 
believes  that  the  use  of  reliable 
institutional  controls  is  appropriate  and 
that  these  controls  will  provide  a  high 
level  of  assurance  that  doses  will  not 
exceed  the  dose  criterion  for 
unrestricted  use. 

Although  the  Commission  believes 
that  failure  of  active  and  passive 
institutional  controls  with  the 
appropriate  provisions  in  place  will  be 
rare,  it  recognizes  that  it  is  not  possible 
to  preclude  the  failure  of  controls. 
Therefore,  in  the  proposed  rule,  the 
Commission  included  a  requirement 
that  remediation  be  conducted  so  that 
there  would  be  a  maximum  value 
("cap")  on  the  TEDE  from  residual 
radioactivity  if  the  institutional  controls 
were  no  longer  effective  in  limiting  the 
possible  scenarios  or  pathways  of 
exposure.  The  cap  included  in  the 
proposed  rule  was  1  mSv/y  (100 
mremyy).  which  is  the  public  dose  limit 
codified  in  10  CFR  part  20.  Public 
comments  on  the  proposed  rule 
suggested  other  values  for  the  cap.  both 
higher  than  and  lower  than  the 
proposed  value.  The  analysis  of  those 
comments,  and  their  potential  effect  on 
the  institutional  controls  used,  is 
discussed  in  Section  rV.B.3.4. 

The  Commission  believes,  based  on 
the  discussion  in  this  section  on  the 
viability  of  controls  and  on  the 
provisions  for  financial  assurance  and 
for  a  "cap."  described  in  Sections 
IV.B.3.4  and  IV.B.3.5.  that  the  provision 
for  restricted  use  and  institutional 
controls  will  provide  a  high  level  of 
assurance  that  public  health  and  safety 
will  be  protected.  Licensees  seeking 
restricted  use  will  be  required  to 
demonstrate,  to  ^4RC•s  satisfaction,  that 
the  institutional  controls  they  propose 
are  comparable  to  those  discussed 
above,  are  legally  enforceable,  and  are 
backed  by  financial  assurance. 
Licensees  will  also  be  required  to 
demonstrate  that  the  cap  will  be  met. 
The  Commission  believes  that  the 
provision  for  restricted  use  should  be 
retained  in  the  final  rule. 

B.3.4    The  1  mSv/y  (100  mrem/y)  cap 
if  institutional  controls  fail.  A  "cap"  of 
1  mSv/y  (100  mrem/y),  corresponding  to 
the  public  dose  limit,  was  proposed  in 
§  20.1405(d)  of  the  proposed  rule. 
Various  possible  "cap"  values  were 
suggested  by  the  commenters,  both 
lower  than  (e.g..  values  such  as  0.15, 


0.3,  or  0.85  Sv/y  (15,  30,  or  85 
mrem/y))  or  higher  than  the  proposed 


the  Commission  has  reviewed  the 
comments  suggesting  that  the  specific 
cap  value  be  set  at  levels  other  than  1 
mSv/y  (100  mrem/y).  The  rationale  for 
setting  the  cap  at  1  mSv/y  (100 
mrem/y)  presented  in  the  proposed  rule 
(at  59  FR  43221)  was  that  the  value  of 
the  cap  coincides  with  NRC's  public 
dose  limit  of  10  CFR  Part  20.  This  value 
was  premised  on  the  assumption  that 
circumstances  could  develop  in  which 
the  restrictions  might  no  longer  be 
effective  in  limiting  the  exposure 
scenarios  or  pathways.  Although  this 
occurrence  need  not  be  assumed  for 
plaiming  purposes,  a  safety  net  is 
needed  to  prevent  exposures  in  excess 
of  the  public  dose  limits.  A  cap  using 
the  public  dose  limits  would  provide  an 
additional  level  of  protection  in  the 
unlikely  event  that  restrictions  were  not 
effective.  Although,  as  noted  in  Section 
rV.A.2,  the  Commission  has  used  a 
fraction  of  the  public  glpse  limit  in 
setting  the  0.25  mSv/y  (25  mrem/y)  dose 
limit  for  decommissioning,  it  indicated 
in  the  proposed  rule  that,  in  the  case  of 
the  "cap"  or  "safety  net,"  it  did  not 
believe  that  fractionation,  i.e.,  setting  a 
cap  value  less  than  1  mSv/y  (100 
mrem/y).  would  be  necessary  because: 

(a)  The  1  mSv/y  (100  mrem/y)  cap  is 
less  than  values  suggested  in  the 
proposed  FRO  for  members  of  the  public 
in  unusual  circumstances  and  less  than 
values  used  for  other  types  of  facilities 
where  some  type  of  institutional  control 

is  used; 

(b)  The  Commission  believes  that 
failure  of  all  site  restrictions  at 
decommissioned  sites  is  a  highly 
unlikely  event;  and 

(c)  Radioactive  decay  for  relatively 
short-lived  nuclides  (e.g.,  Co-60  and  Cs- 
137),  that  are  the  principal  dose 
contributing  contaminants  at  the  large 
majority  of  NRC  licensed  facilities,  will 
actually  reduce  the  dose  level  over  a 
period  of  time  for  most  sites  that  will 
provide  an  additional  margin  of  safety 
equivalent  to  fractionation  of  the  limit. 

The  rationale  for  setting  a  cap  value 
at  1  mSv/y  (100  mrem/y)  continues  to 
appear  appropriate,  hi  addition,  setting 
a  cap  at  a  lower  value  does  not  appear 
warranted  because:  (1)  It  appears 
arbitrary  to  assume  that  the  same  person 
would  be  an  average  member  of  the 
critical  group  both  near  a  facility  where 
there  was  failure  of  controls  and  near 
another  decommissioned  facility;  and 
(2)  the  failure  of  restrictions  would  be 
infrequent  and  therefore  it  is  likely  that 
the  overall  lifetime  risk  to  the  critical 
group  would  still  be  maintained  at 
levels  comparable  to  unrestricted  use 
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while  providing  a  more  cost-effective 
use  of  resources. 

Although  the  Commission  did  not 
fractionate  the  cap,  it  did  include  in  the 
proposed  rule,  and  continues  to  include 
in  the  final  rule,  a  provision  that  would 
require  exposures  to  be  below  the  cap  to 
a  degree  that  is  ALARA.  The  purpose  of 
this  requirement  is  that  licensees  would 
not  simply  leave  behind  contamination 
corresponding  to  the  value  of  the  cap 
but  would  evaluate  the  level  below  the 
cap  that  is  cost  effective  and  reduce  the 
contamination  to  that  level.  This  will 
provide  a  requirement  that  will 
effectively  fractionate  the  doses  and 
result  in  doses  not  dissimilar  from  those 
suggested  by  the  commenters  if  it  is 
cost-effective  to  do  so.  This  approach  is 
consistent  with  the  current 
requirements  in  10  CFR  part  20. 

Based  on  its  experience  with  sites 
with  difficult  contamination  issues,  in 
particular  diose  sites  treated  in  NRC's 
SDMP,  and  as  described  in  the  Final 
GEIS,  the  Commission  anticipates  that 
there  may  be  sites  where  compliance 
with  the  1  mSv/y  (100  mrem/y)  cap 
could  cause  impacts  resulting  from 
cleanup  to  that  level  (e.g.,  estimated 
industrial  or  traffic  fatalities  associated 
with  removing  or  transporting  waste) 
that  exceed  the  benefits  of  averting 
radiation  exposure  (thus  causing  a  net 
detriment  to  public  health  or  the 
environment)  or  that  diminish  the  net 
benefit  to  where  costs  of  cleanup  would 
be  prohibitive  compared  to  the  net 
benefit.  Although  die  NRC  recognizes 
that  it  is  always  the  licensee's 
responsibility  to  clean  up  the 
contamination  that  it  has  caused,  the 
appropriate  course  of  action  should  not 
result  in  net  public  or  environmental 
harm  from  a  cleanup,  and  it  is  not  clear 
that  it  is  beneficial  if  resources  are  spent 
in  a  manner  prohibitive  in  relation  to 
other  benefits  which  could  be  achieved, 
or  if  a  licensee  is  put  into  a  financial 
position  where  it  caimot  continue  to 
perform  the  cleanup  safely. 

Although  a  cap  higher  dian  1  mSv/y 
(100  mrem/y)  would  result  in  using  a 
value  in  excess  of  the  public  dose  limit 
in  §  20.1301(a),  existing  requirements  in 
§  20.1301(c)  permit  levels  up  to  values 
of  5  mSv/y  (500  mrem/y).  provided  that 
a  licensee  would  apply  to  the 
Commission  for  permission  to  operate  at 
that  level,  submit  reasons  why  it  is 
necessary,  and  indicate  procedures  to 
maintain  doses  ALARA.  The  proposed 
FRO,  Recommendation  No.  4,  states  that 
the  dose  from  all  sources  should  not 
exceed  1  mSv/y  (100  mrem/y)  although 
it  may  be  exceeded  temporarily  in 
unusual  situations  that  are  not  expected 
to  recur. 


Based  on  this  existing  requirement, 
the  Commission  has  incorporated  a 
specific  provision  in  the  final  rule  under 
which  a  licensee  could  propose 
exceeding  the  1  mSv/y  (100  mrem/y) 
cap  in  unusual  site-specific 
circumstances  if,  in  addition  to  the 
normal  provisions  of  restricted  use,  it 
also  met  the  following  additional 
stringent  provisions: 

(a)  A  licensee  would  have  to 
demonstrate  that  it  cannot  meet  the  1 
mSv/y  (100  mrem/y)  cap  because  of  net 
public  or  environmental  harm  or 
prohibitive  costs  by  means  of  a  site- 
specific  evaluation  of  the  issues 
associated  with  complying  with  the  1 
mSv/y  (100  mrem/y)  cap.  The  NRC 
expects  that  only  a  very  few  facilities 
(e.g.,  sites  with  soil  contaminated  with 
naturally  occurring  radionuclides  in 
small  radioactivity  levels  but  large 
volumes,  certain  SDMP  sites)  could 
provide  sufficient  rationale  for  seeking  a 
higher  cap.  Although  the  proposed  rule 
contained  a  reference  to  the  use  of 
prohibitive  cost,  it  did  not  quantify  or 
define  these  costs  beyond  noting  that 
they  would  be  excessive  or 
unreasonable.  The  Commission  believes 
it  appropriate  to  consider  a  prohibitive 
cost  to  be  one  that  would  be  an  order 
of  magnitude  greater  than  that  contained 
as  part  of  the  decisionmaking  guidelines 
in  NUREG/BR-0058,  altiiou^  a  lower 
factor  may  be  appropriate  in  specific 
situations  when  a  licensee  could 
become  financially  incapable  of  carrying 
out  decommissioning  safely; 

fb)  Under  these  circumstances,  the 
licensee  would  be  required  to  reduce 
contamination  so  doses  would  be  no 
greater  than  the  5  mSv/y  (500  mrem/y) 
value  currenUy  contained  in 
§  20.1301(a).  Also,  Uie  actual  dose  level 
to  which  the  licensee  would  have  to 
clean  the  site  would  be  less  than  that 
value  based  on  an  ALARA  evaluation  of 
the  site.  This  provision  is  consistent 
with  existing  requirements  in 
§  20.1301(c)  that  permit  levels  up  to 
values  of  5  mSv/y  (500  mrem/y)  for 
specific  cases; 

(c)  Durable  institutional  controls  must 
be  in  place.  These  controls  could 
include  significant  engineered  barriers 
and/or  State,  local,  or  Federal 
Government  control  of  sites  or 
maintenance  of  site  deed  restrictions  so 
that  site  access  is  controlled.  Under 
Section  151(b)oftheNWPAof  1982,  the 
IXDE  has  already  been  authorized  to  take 
possession  of  waste  disposal  sites  in 
certain  situations.  A  similar  provision  in 
Section  151(c)  was  used  as  the  vehicle 
to  transfer  custody  of  the  Amax  site 
from  Amax  to  DOE; 

(d)  A  licensee  would  make  provisions 
for  a  verification  of  the  continued 


effectiveness  of  institutional  controls  at 
the  site  every  5  years  after  license 
termination  to  ensure  that  the 
institutional  controls  are  in  place  and 
the  restrictions  are  working,  and  that 
there  is  financial  assurance  to 
reestablish  controls  if  the  recheck 
indicates  otherwise.  This  5-year  recheck 
is  consistent  with  10  CFR  Part  20  and 
also  with  the  FRG,  Recommendation 
No.  4,  that  states  that  in  some  unusual 
situations  the  1  mSv/y  (100  mrem/y) 
may  be  exceeded  temporarily  in 
situations  that  are  not  anticipated  to 
recur.  It  is  also  consistent  with  the 
approach  for  institutional  controls  used 
in  CERCLA  that  allows  for  release  of 
sites  without  a  cap  providing  there  is 
continuous  checking  on  the  status  of  the 
controls. 

The  NRC  would  retain  the  authority 
to  take  appropriate  action  in  those 
unusual  situations  when  both  the  5 
mSv/y  (500  mrem/y)  cap  was  in  effect 
and  the  controls  had  failed.  This  action 
might  include  oversight  of  actions 
needed  to  reinstate  the  controls  and  any 
necessary  cleanup  and/or  monitoring 
actions. 

B.3.5    Financial  assurance.  As  a 
second  provision  for  ensuring  that  the 
institutional  controls  provide  protection 
of  public  health  and  safety,  financial 
assurance  requirements  were  included 
to  ensure  that  funds  will  be  available  to 
enable  an  independent  third  party, 
including  a  governmental  custodian  of  a 
site,  to  implement  and  ensure  continued 
effectiveness  of  institutional  controls. 
Some  commenters  questioned  whether 
these  provisions  were  necessary  while 
others  questioned  whether  they  went  far 
enough.  In  response,  the  Commission 
continues  to  believe  the  proposed 
provisions  are  reasonable  and  adequate 
for  their  purpose.  The  provisions  are 
consistent  with  financial  assurance 
requirements  currendy  in  10  CFR  Parts 
30,  40,  50.  61,  70,  and  72  which  call  for 
financial  assurance  to  provide  funds  for 
decommissioning  in  cases  when 
licensees  might  otherwise  be  financially 
unable  to  remediate  a  site.  Reference  to 
an  independent  third  party  is  necessary 
in  the  regulations  because  after  the 
license  is  terminated,  the  licensee  may 
no  longer  be  the  party  ensuring  the 
effectiveness  of  the  controls.  Because 
the  purpose  of  this  provision  is  to 
provide  broad  requirements  for  financial 
assurance  necessary  to  ensure  that  the 
controls  continue  to  limit  the  dose, 
more  specific  details  are  not  included  in 
the  rule.  The  level  of  detail  in  the  rule 
is  similar  to  that  in  other  similar  NRC 
regulations  on  financial  assurance.  As 
requested  by  a  commenter,  the  funding 
provisions  include  a  trust  fund  (or 
similar  funding  mechanism)  for 
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surveillance  and  enforcement  of  the 
institutional  controls.  The  financial 
assurance  requirements  must  be  in  place 
before  the  license  is  terminated  and  be 
flexible  enough  to  allow  for  the 
necessary  site-specific  details. 

B.4     Summary  of  Rule  Revisions  on 
Restricted  Use 


C.  Alternate  Criteria  for  License 
Tennination 


Based  on  the  discussions  above, 
restricted  use  has  been  retained  in  the 
final  rule.  Based  on  its  analyses  in  the 
Final  GEIS  and  its  experiences  with 
actual  decommissioned  sites,  the 
Commission  recognizes  that,  although 
unrestricted  use  is  generally  preferred, 
restricted  use  (when  properly  designed 
in  accordance  with  the  rule's  provisions 
discussed  in  Section  IV.B.3)  can  provide 
a  cost-effective  alternative  to 
unrestricted  use  for  some  facilities  and 
maintain  the  dose  to  the  average 
member  of  the  pertinent  critical  group  at 
the  same  level.  Thus,  the  Commission 
has  replaced  the  prohibitively  expensive 
provision  for  justifying  restricted  use 
with  a  reasonable  cost  provision.  The 
net  harm  provision  remains  the  same. 
The  general  cap  value  has  been  retained 
at  1  mSv/y  (100  mrem/y)  as  has  the 
requirement  that  licensees  reduce  the 
actual  level  of  contamination  to  levels 
as  far  below  the  cap  as  is  ALARA,  where 
appropriate.  The  rule  has  been  modified 
to  allow  for  exceeding  the  1  mSv/y  (100 
mrem/y)  cap  in  site-specific  situations 
and  under  specific  provisions.  No 
change  has  been  made  to  the  financial 
assurance  provisions  of  the  rule. 

A  number  of  comments  were  also 
received  on  public  participation  aspects 
of  restricting  site  use.  The  final  rule  will 
require  that  licensees  proposing  to 
decommission  by  restricting  use  of  a  site 
shall  seek  advice  from  individuals  and 
institutions  in  the  community  who  may 
be  affected  by  the  decommissioning  and 
that,  in  seeking  that  advice,  the  licensee 
shall  provide  for:  (1)  Participation  by 
representatives  of  a  broad  cross  section 
of  community  interests  who  may  be 
affected  by  the  decommissioning;  (2)  an 
opportunity  for  a  comprehensive, 
collective  discussion  on  the  issues  by 
the  participants  represented;  and  (3)  a 
publicly  available  summary  of  the 
results  of  ail  such  discussions, 
including  a  description  of  the 
individual  viewpoints  of  the 
participants  on  the  issues  and  the  extent 
of  agreement  and  disagreement  among 
the  participants  on  the  issues.  The 
details  of  the  comments  received  and 
the  rationale  for  the  public  participation 
aspects  of  the  final  rule  are  discussed  in 
Section  IV.E. 


C.  1     Codifying  Provisions  for  Certain 
Facilities  That  the  Proposed  Rule 
Suggested  Exempting 

C.1.1     Proposed  rule  content.  The 
preamble  to  the  proposed  rule  noted 
that  there  were  several  existing  licensed 
sites  where  public  health  and  the 
environment  may  best  be  protected  by 
use  of  alternate  criteria,  although  these 
situations  were  not  codified  in  the 
proposed  rule;  rather,  it  was  thought 
that  these  facilities  might  seek 
exemptions  (under  §  20.2301)  from  the 
criteria  of  this  rule. 

C.  1 .2    Comments.  Some  commenters 
recommended  that  the  rule  should  not 
apply  to  any  facility  that  possesses  large 
volumes  of  low-level  contaminated 
wastes  (including  SDMP  sites)  and 
should  provide  a  specific  exemption  or 
exemption  procedures  for  ihe  "tens"  of 
existing  facilities  for  which  application 
of  the  proposed  criteria  is  inappropriate 
and  too  restrictive.  Commenters 
suggested  that  guidance  is  needed  on 
sites  that  should  be  turned  over  to  the 
Federal  Government  after  license 
termination  and  sites  that  should  be 
kept  under  license.  Commenters  also 
recommended  that  NRC  ask  Congress  to 
amend  the  NWPA  of  1982  to  allow 
Federal  ownership  of  extensively 
contaminated  sites.  Other  commenters 
objected  to  exempting  facilities  from  the 
proposed  radiological  criteria  and  stated 
that  the  rule  should  cover  all 
decommissioning  cases. 

C.  1 .3    Response.  For  the  very  large 
majority  of  NRC-licensed  sites,  the 
Commission  believes  that  the  0.25 
mSv/y  (25  mrem/y)  unrestricted  and 
restricted  use  dose  criterion  in  the  rule 
is  an  appropriate  and  achievable 
criterion  for  decommissioning. 
However  the  Commission  is 
concerned  about  the  possible  presence 
of  certain  difficult  sites  presenting 
unique  deconunissioning  problems. 
Licensees  of  these  sites  who  would  have 
sought  exemptions  to  the  proposed 
rule's  criteria  would  have  had  to  follow 
processes  similar  to  the  other  facilities 
covered  by  the  rule.  In  addition, 
licensing  efficiency,  consistency  of 
application  of  requirements,  and 
oversight  of  these  facilities  can  best  be 
achieved  by  codifying  application  of 
criteria  to  all  facilities.  Therefore,  the 
Commission  believes  that  it  is  preferable 
to  codify  provisions  for  these  facilities 
under  the  aegis  of  the  rule  rather  than 
requiring  licensees  to  seek  an  exemption 
process  outside  the  rule  as  was 
contemplated  in  the  proposed 
rulemaking. 


In  addition,  as  discussed  in  Section 
rV.A,  the  Commission  has  concluded 
that  for  any  site  where  the  0.25  mSv/y 
(25  narem/y)  dose  criterion  is  met,  there 
will  be  a  very  low  likelihood  that 
individuals  who  use  the  site  will  be 
exposed  to  multiple  man-made  sources 
combined,  excluding  medical,  with 
cumulative  doses  approaching  1  mSv/y 
(100  mrem/y).  Thus,  the  discussion  in 
Section  IV.A  of  this  notice  establishes 
this  level  as  a  sufficient  and  ample,  but 
not  necessary,  margin  of  safety. 

Based  on  these  considerations,  the 
Commission  has  included  in  the  final 
rule  a  provision  under  which  the 
Commission  may  terminate  a  license 
using  alternate  criteria  in  its  final  rule. 
The  Commission  expects  the  use  of 
alternate  criteria  to  be  confined  to  rare 
situations.  Therefore,  for  the  reasons 
previously  listed  in  Section  A.2.3.4,  the 
Commission  has  limited  the  conditions 
under  which  a  licensee  would  apply  to 
the  NRC  for,  or  be  granted  use  of, 
alternate  criteria  to  unusual  site-specific 
circumstances  subject  to  the  following 
provisions: 

(a)  A  licensee  must  provide  assurance 
that,  for  the  site  under  consideration,  it 
is  unlikely  that  the  dose  to  an  average 
member  of  the  critical  group  for  that  site 
from  all  potential  man-made  sources 
combined,  other  than  medical,  would 
exceed  the  1  mSv/y  (100  mrem/y) 
public  dose  limit  of  10  CFR  Part  20.  The 
Commission  envisions  that  a  licensee 
proposing  to  use  alternate  criteria  will 
have  to  provide  a  complete  and 
comprehensive  analysis  that  would 
build  upon  generic  considerations  such 
as  those  discussed  in  Section  rV.A.2, 
and  also  include  site-specific 
considerations.  To  guide  the 
Commission  in  its  review  of  such 
analyses,  the  NRC  is  continuing  to 
develop  generic  information  on  the 
potential  for  exposure  to  radioactivity 
from  various  sources,  including 
deconunissioned  sources,  to  supplement 
currentiy  available  knowledge,  and  is 
planning  to  make  this  information 
publicly  available  through  publication 
of  a  NUREG  report.  Site-specific  factors 
that  the  Commission  might  review  in 
such  cases  could  include  soil  and 
aquifer  characteristics,  the  natiire  of  the 
critical  groups  likely  to  use  the  site,  the 
detailed  nature  of  the  contamination 
patterns  at  the  site,  and  the 
characteristics  of  residual  radionuclides 
remaining  at  the  site,  including 
considerations  related  to  whether  the 
nuclides  are  long-lived  or  short-lived; 

(b)  A  licensee  will  employ,  to  the 
extent  practical,  restrictions  on  site  use 
for  minimizing  exposure  at  the  site 
using  the  provisions  for  restricted  use 
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outlined  in  IV.B,  above,  and  in 
§20.1403; 

(c)  A  licensee  will  indicate  that  a 
comprehensive  analysis  had  been 
performed  of  the  risks  and  benefits  of  all 
viable  alternatives  and  consideration  of 
any  detriments,  such  as  transportation 
fatalities  that  might  occur  as  the  result 
of  cleanup  activities,  to  reduce  the 
residual  radioactivity  at  the  site  to  levels 
that  are  ALARA; 

(d)  A  licensee  will  seek  advice  from 
affected  parties  regarding  this  approach. 
In  seeking  such  advice,  the  licensee  will 
provide  for:  (1)  Participation  by 
representatives  of  a  broad  cross  section 
of  community  interests  who  may  be 
affected  by  the  decommissioning;  (2)  an 
opportunity  for  a  comprehensive, 
collective  discussion  on  the  issues  by 
the  participants  represented;  and  (3)  a 
publicly  available  summary  of  the 
results  of  all  such  discussions, 
including  a  description  of  the 
individual  viewpoints  of  the 
participants  on  the  issues  and  the  extent 
of  agreement  and  disagreement  among 
the  participants  on  the  issues  (the 
rationale  for  these  public  participation 
aspects  are  discussed  in  more  detail  in 
Section  IV.E);  and 

(e)  A  licensee  will  obtain  the  specific 
approval  of  the  Commission  for  die  use 
of  alternate  criteria.  The  Commission 
will  make  its  decision  after 
consideration  of  the  NRC  staffs 
recommendations  that  will  address  any 
comments  provided  by  the 
Environmental  Protection  Agency  and 
any  public  comments  submitted 
regarding  the  decommissioning  or 
license  termination  plan. 

If  the  license  termination  conditions 
under  alternate  criteria  cannot  be  met,  it 
may  be  necessary  for  the  site  (or  portion 
thereof)  to  be  kept  under  license  to 
ensure  that  exposures  to  the  public  are 
appropriately  monitored.  The 
evaluation  of  maintenance  of  a  site  or  a 
portion  of  that  site  under  continued 
license  is  outside  the  scope  of  this 
rulemaking  because  this  rule  contains 
provisions,  including  radiological 
criteria,  that  apply  to  termination  of  a 
license. 

With  regard  to  the  comment  on  the 
NWPA,  it  should  be  noted  that  Section 
151(b)  of  the  NWPA  already  authorizes 
ownership  by  the  U.S.  Department  of 
Energy,  if  NRC  makes  certain 
determinations.  Therefore,  no  further 
legislation  is  needed  to  grant  this 
authority.  The  rule  language  has  been 
clarified  to  ensure  that  this  authority 
may  be  implemented  by  NRC  and  EKDE. 

C.1.4    Summary  of  revisions  to  rule 
on  codifying  provisions  for  certain 
facilities.  The  rule  has  been  modified  to 
include  the  use  of  alternate  criteria  in 


specialized  circumstances  and  under 
the  provisions  described  above. 

C.2     Exclusion  of  Uranium/Thorium 
Mills  Proposed  in  §  20.1401(a) 

„^    C.2.1     Proposed  rule  content.  The 
proposed  rule  stated  that,  for  uranium 
mills,  the  criteria  of  the  rule  apply  to  the 
facility  but  do  not  apply  to  the  disposal 
of  uranium  mill  tailings  or  to  soil 
cleanup.  The  proposed  rule  referred  to 
10  CFR  Part  40.  Appendix  A.  where 
criteria  already  exist  (§  20.1401(a)). 

C.2. 2    Comments.  Comments  on  the 
proposed  rule  generally  agreed  with  the 
exclusion  for  disposal  of  mill  tailings 
and  soil  cleanup.  Commenters  also 
recommended  that  the  rule  exempt 
conventional  thorium  and  uranium  mill 
facilities  and  in  situ  leach  (ISL) 
(specifically  uranium  solution 
extraction)  facilities  from  the  scope  of 
coverage  because  they  stated  that  the 
decommissioning  of  these  sites  is 
covered  by  Appendix  A  to  10  CFR  part 
40  and  40  CFR  part  192. 

C.2. 3    Response.  Currentiy,  there  ar« 
regulations  applicable  to  remediation  of 
both  inactive  tailings  sites,  including 
vicinity  properties,  and  active  uranium 
and  thorium  mills.  Under  the  Uranium 
Mill  Tailings  Radiation  Control  Act 
(UMTRCA)  of  1978,  as  amended.  EPA 
has  the  authority  to  set  cleanup 
standeirds  for  uranium  mills  and.  based 
on  that  authority,  issued  regulations  in 
40  CFR  part  192  which  contain 
remediation  criteria  for  these  facilities. 
NRC's  regulations  in  10  CFR  part  40, 
Appendix  A.  apply  to  the 
decommissioning  of  its  licensed 
facilities  and  conform  to  EPA's 
standards  for  uranium  mills.  At  ISLs, 
the  decommissioning  activities  are 
similar  to  those  at  uranium  mills  and 
consist  mainly  of  the  cleanup  of 
byproduct  material  as  defined  in 
Section  lie. (2)  of  the  Atomic  Energy 
Act  of  1954,  as  amended. 

Thus,  applicable  cleanup  standards 
already  exist  for  soil  cleanup  of  radium 
in  10  CFR  part  40.  Appendix  A. 
Criterion  6(6).  Radium  is  the  main 
contaminant  at  mills  in  the  large  areas 
(20-400  hectares  (50  to  1000  acres)  for 
uranium  mills)  where  windblown 
contamination  from  the  tailings  pile  has 
occurred,  and  at  ISLs  (in  holding 
ponds).  These  standards  require  that  the 
concentration  of  radium  in  those  large 
areas  not  exceed  the  background  level 
by  more  than  0.19  Bq/gm  (5  pCi/gm)  in 
the  first  15  cm  (6  inches)  of  soil,  and 
0.56  Bq/gm  (15  pCi/gm)  for  every  15  cm 
(6  inches)  below  the  first  15  cm  (6 
inches).  Cleanup  of  radium  to  these 
concentrations  would  generally  result  in 
doses  higher  than  the  unrestricted  use 
dose  criterion  of  this  rulemaking, 


although,  in  actual  practice,  cleanup  of 
uranium  mill  tailings  results  in  radium 
levels  lower  than  the  10  CFR  part  40 
standards,  and  radium  is  usually 
removed  to  background  levels  during 
cleanup  of  uranium  and  thorium  to  tiie 
levels  in  existing  NRC  guidance 
documents. 

However,  in  other  mill  and  ISL  site 
areas  proximate  to  locations  where 
radium  contamination  exists  (e.g..  under 
the  mill  building,  in  a  yellow  cake 
storage  area,  under/around  an  ore  pad. 
and  at  ISLs  in  soils  where  spray 
irrigation  has  occurred  as  a  means  of 
disposal),  uranium  or  thorium  would  be 
the  radionuclide  of  concern.  A  difficulty 
in  applying  10  CFR  part  40.  Appendix 
A,  as  a  standard  for  uranium  and 
thorium,  is  that  it  does  not  have  any 
cleanup  standards  for  soil 
contamination  from  radionuclides  other 
than  radium.  Application  of  the 
decommissioning  dose  criterion  of  the 
final  rule  to  these  areas  (while  retaining 
the  10  CFR  40,  Appendix  A,  standard 
for  radium)  would  result  in  a  situation 
where  the  cleanup  standard  of  that 
small  portion  of  the  mill  site  would  be 
lower  than  the  standard  for  the  large 
windblown  tailings  areas  where  radium 
is  the  nuclide  of  concern.  This  would 
result  in  situations  of  differing  criteria 
being  applied  across  essentially  the 
same  areas  and  would  be  a  problem  for 
contamination  existing  both  in  uranium 
mill  soils  and  buildings. 

The  Commission  has  considered  the 
most  appropriate  means  to  address 
requirements  for  cleanup  at  uranium 
and  thorium  mills  and  ISLs  (collectively 
referred  to  as  UR  facilities)  for 
unrestricted  release  of  the  site  other 
than  tailings  disposal  and  reclamation 
subject  to  the  requirements  of  10  CFR 
part  40.  Appendix  A.  One  way  would  be 
to  include  criteria  for  UR  facilities  as 
part  of  this  rulemaking.  However,  as 
noted  above,  there  are  complexities 
associated  with  decommissioning  of 
these  unique  facilities  which  could 
cause  practical  problems  in  applying  the 
standards  of  this  rulemaking  to  UR 
facilities.  Therefore,  the  Commission 
has  decided  to  exclude  UR  facilities 
from  the  scope  of  this  rulemaking. 

To  allow  for  full  consideration  by  the 
Commission  and  affected  parties  of  the 
issues  associated  with  decommissioning 
UR  facilities  and  of  the  regulatory 
options  listed  above,  the  Commission  is 
publishing  a  separate  notice  in  this 
Federal  Register  reopening  the 
comment  period  to  specifically  request 
additional  comment  on  the  regulatory 
options  for  decommissioning  criteria  for 
UR  facilities.  The  Commission  is  not 
reopening  the  comment  period  for  any 
other  issue  discussed  in  this  Federal 
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Register  notice.  In  the  interim,  the 
Commission  will  continue  its  current 
practices  for  decommissioning  UR 
facilities. 

C.2.4    Summary  of  rule  revisions  for 
uranium/thorium  mills.  The 
Commission  is  excluding  uranium/ 
thorium  mills  from  the  scope  of  this 
rulemaking  and  is  publishing  a  separate 
notice  requesting  additional  comment 
on  the  specific  standard  for  license 
termination  of  UR  facilities. 


C.3    Other  Exemptions 

C.3.1     Comments.  CommenteTS 
suggested  certain  other  exemptions  be 
specifically  provided  for  in  the  rule 

including:  ,  ,    ,. 

(1)  Licensees  that  possess  and  hold 
only  sealed  sources  or  limited 
quantities;  and 

(2)  Radioactive  waste  materials 
disposed  of  in  accordance  with  NRG 
regulations  in  formerly  used  §§  20.302 
and  20.304  because  ALARA  was  applied 
on  a  site-specific  basis  for  these 
facilities. 

Other  commenters  disagreed  and 
stated  that  all  such  waste  must  be 
decommissioned.  In  addition,  there 
were  commenters  who  stated  that 
exemption  procedures  should  be  spelled 

out. 

C.3.2    Response.  No  exemption  from 
the  rule  for  sealed  source  or  limited 
quantity  users  is  necessary.  Under 
provisions  of  10  CFR  Parts  30.  40,  and 
70,  §§  30.36(c)(l)(v).  40.42(c)(l)(v),  and 
70. 38(cKl)(v).  the  licensee  could 
provide  assurance  that  building  or  soil 
contamination  has  never  occurred  or 
demonstrate  that  the  level  of  radioactive 
material  contamination  in  the  facility 
conforms  with  screening  criteria. 

With  regard  to  burials,  as  discussed  in 
the  preamble  to  the  proposed  rule,  the 
determination  of  whether  the  licensee 
meets  the  radiological  criteria  of  the 
final  rule  includes  consideration  of  all 
residual  radioactivity  at  the  site, 
including  burials  made  in  conformance 
with  10  CFR  part  20  (both  existing 
§  20.2002  and  formerly  used  §§  20.302 
and  20.304).  This  is  consistent  with 
prior  Commission  statements  made  in 
the  preamble  to  the  1988  rulemaking  on 
general  requirements  for 
decommissioning  (53  PR  24018;  June 
27.  1988)  and  in  promulgation  of  the 
final  rule  on  timeliness  of 
decommissioning  (59  PR  36026;  July  15, 
1994).  More  recent  past  burials  (1981  to 
present)  were  frequently  made  in 
conformance  with  guidelines  defined  in 
"Onsite  Disposal  of  Radioactive  Waste," 
NUREG-1101.  Volumes  1  through  3. 
This  guidance  was  based  on  a  maximum 
annual  whole  body  or  critical  organ 
dose  of  0.25  mSv  (25  mrem).  Although 


numerically  similar  to  the  existing  low- 
level  waste  disposal  criteria  in  10  CFR 
part  61,  the  Commission  believes  that, 
as  a  whole,  the  regulations  applicable  to 
low-level  waste  disposal  sites  are  much 
more  restrictive  than  those  applicable  to 
onsite  burials.  The  pathway  parameters 
on  which  NUREG-1101  is  based  may 
not  be  comparable  to  those  used  to 
define  the  rule's  unrestricted  release 
criteria.  Nevertheless,  case-by-case 
analysis  of  the  potential  radiological 
impacts  could  indicate  that  leaving  the 
burials  in  place  could  be  consistent  with 
unrestricted  or  restricted  release  of  the 
affected  site.  For  past  burials  that  have 
involved  long-lived  nuclides,  site- 
specific  modeling  may  also  justify        ^ 
leaving  these  burials  in  place.  Thus,  the 
Commission  sees  no  reason  to 
specifically  exempt  these  burials  from 
consideration  under  this  final  rule  but 
would  continue  to  require  an  analysis  of 
site-specific  overall  impacts  and  costs  in 
deciding  whether  or  not  exhumation  of 
previous  buried  waste  is  necessary  for 
specific  sites.  In  addition,  the  general 
exemption  provisions  of  10  CFR  part  20 
are  available  to  consider  unique  past 
burials  on  a  case-by-case  basis. 

With  regard  to  specific  provisions  in 
the  rule  for  exemptions,  the 
Commission  is  not  convinced  that  a 
significant  number  of  exemptions  to  the 
uru^stricted  or  restricted  use  provisions 
of  the  final  rule  will  be  necessary.  The 
Commission  believes  that  the  options  in 
this  rule  for  release  under  alternate 
criteria  and  the  flexibility  contained  in 
the  rule  including  the  use  of  realistic 
site-specific  screening  and  modeling 
provide  licensees  with  sufficient 
latitude. 


D.  Groundwater  Protection  Criteria 
(Proposed  Rule  §  20.1403) 

D.l     Proposed  Rule  Content 

The  proposed  rule  (§  20.1403(d)) 
indicated  that  a  licensee  must 
demonstrate  a  reasonable  expectation 
that  residual  radioactivity  from  the  site 
will  not  cause  the  level  of  radioactivity 
in  groundwater  that  is  a  cxurent  or 
potential  source  of  drinking  water  to 
exceed  the  limits  specified  in  40  CFR 
part  141.  This  groundwater  requirement 
would  have  been  in  addition  to  the 
proposed  dose  criterion  for  unrestricted 
use  and  was  included  as  part  of  the 
proposed  rule  on  EPA's 
recommendation.  The  preamble  to  the 
proposed  rule  solicited  responses  to 
three  specific  questions  on  this 
proposal,  including  whether  a  separate 
standard  was  appropriate  as  a 
supplement  to  an  overall  radiological 
dose  criterion  that  applies  to  all 
exposure  pathways. 


D.2     Use  of  EPA  Drinking  Water 
Standards  in  NRG  Rule 

D.2.1     Com/nenfs.  A  number  of 
commenters  disagreed  with  the 
inclusion  of  a  separate  groundwater 
requirement.  In  response  to  the  specific 
questions  asked,  many  of  these 
commenters  stated  that  a  separate 
requirement  for  groundwater  was  not 
necessary  if  the  rule  included  an  all- 
pathways  standard.  A  commenter  also 
noted  that  application  of  Maximum 
Contaminant  Levels  (MCLs)  to 
groundwater  was  inappropriate  because 
the  MCLs  of  EPA's  drinking  water 
standards  were  based  on  outdated 
dosimetry  (ICRP2)  and  were  applicable 
to  public  water  systems  rather  than  to 
groundwater  directly.  Other 
commenters  supported  establishing  a 
separate  groundwater  requirement  as 
being  consistent  with  the  EPA  standard. 
D.2. 2    Response.  As  noted  in  Section 
rV.D.l.  the  NRG's  proposed  rule 
included  separate  requirements  for 
groundwater  protection.  The  NRG  staff 
has  reviewed  the  public  comments  on 
its  proposed  rute.  including  the  EPA 
comments  supporting  the  separate 
requirement,  has  reviewed  the  bases  and 
rationale  for  a  separate  groundwater 
standard,  and  has  conducted  further 
technical  analyses  of  groundwater 
protection  in  the  Final  GEIS. 

As  described  in  some  detail  in  Section 
IV.A.2. 2,  there  were  three  broad 
considerations  that  provided  the  overall 
rationale  for  the  proposed  rule's 
contents.  The  first  two  considerations 
were  related  to  the  health  and  safety 
aspects,  and  the  third  was  related  to  cost 
and  practicality  aspects.  As  was  done  in 
Section  IV.A.2. 2.  regarding  the 
establishment  of  unrestricted  and 
restricted  dose  criteria,  this  section 
reexamines  these  three  considerations 
in  the  context  of  determining 
appropriate  groundwater  cleanup 
requirements  for  decommissioning. 

With  regard  to  the  first  two 
considerations,  as  described  in  Section 
rV.A.2.2,  above,  this  final  rule  contains 
acceptable  criteria  (including  the  dose 
criterion  for  unrestricted  use,  and 
provisions  for  ALARA,  restricted  use, 
and  alternate  site-specific  criteria)  to 
protect  the  public  from  radiation  from 
all  of  the  pathways  that  they  could  be 
exposed  to  from  a  decommissioned 
facility  (e.g..  direct  exposure  to 
radiation,  ingestion  of  food,  inhalation 
of  dust,  and  drinking  water).  The  bases 
used  in  selecting  the  dose  criterion  for 
this  final  rule  are  stated  in  Section 
IV.A.2. 

The  dose  criterion  codified  in 
§  20.1402  of  this  final  rule  limits  the 
amoimt  of  radiation  that  a  person  can 
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potentially  receive  from  all  possible 
sources  at  a  decommissioned  facility. 
Therefore,  it  is  an  "all-pathways" 
standard.  Examples  of  these  pathways 
include: 

(a)  Direct  exposure  to  radiation  from 
material  on  the  soil  surface; 

(b)  Eating  food  grown  in  the  soil  and 
eating  fish  from  surface  waters; 

(c)  Inhalation  of  dust  from  soil 
surfaces;  and 

(d)  Drinking  water  obtained  frxjm  the 
groundwater. 

Because  equivalent  doses  received 
through  any  pathways  of  exposure 
would  involve  equivalent  risks  to  the 
person  exposed,  NRC  concludes  the 
following  with  regard  to  the  need  to  set 
a  separate  standard  for  groundwater: 

(aj  There  is  no  reason  from  the 
standpoint  of  protection  of  public  health 
and  safety  to  have  a  separate,  lower  dose 
criterion  for  one  of  the  pathways  (e.g.. 
drinking  water)  as  long  as.  when 
combined,  the  dose  from  all  the 
pathways  doesn't  exceed  the  total  dose 
standard  established  in  the  rule; 

(b)  A  standard  imposed  on  a  single 
pathway,  such  as  drinking  water,  may 
have  been  appropriate  in  the  past  for 
site  cleanups  when  a  dose-based 
standard  for  decommissioning  did  not 
exist.  It  may  also  be  appropriate  for 
chemical  contamination  when  no  total 
limit  on  exposure  exists.  However, 
NRG's  final  rule  on  decommissioning 
would  issue  an  overall  TEDE  criterion 
for  all  radionuclides  combined  and  for 
all  pathways  of  exposure  combined, 
including  drinking  water,  thus  removing 
the  need  for  a  single-pathway  standard 
for  groundwater.  This  is  a  more  uniform 
method  for  protecting  public  health  and 
safety  than  was  contained  in  NRG's 
proposed  rule  that  set  separate 
requirements  using  the  MCLs  contained 
in  40  CFR  part  141.  This  is  because  the 
MCL  requirements  do  not  cover  all 
radionuclides  and  do  not  provide  a 
consistent  risk  standard  for  different 
radionuclides  as  will  be  provided  by 
adoption  of  a  single  dose  criterion  in  the 
final  rule.  In  addition,  the  MCLs  are 
based  on  a  modeling  approach  that  has 
not  been  updated  to  reflect  current 
understandings  of  the  uptake  and  doses 
resulting  from  ingestion  of 
radionuclides  through  drinking  water. 

The  Commission  agrees  with  the 
commenters  that  exposures  from 
drinking  contaminated  groundwater 
need  to  be  controlled;  with  the  EPA's 
groundwater  protection  principles 
contained  in  the  document  "Protecting 
the  Nation's  Groundwater:  EPA  Strategy 
for  the  1990's,"  212-1024  Quly  1991); 
and  with  the  EPA  position  that  the 
environmental  integrity  of  the  nation's 
groundwater  resources  needs  to  be 


protected.  Nonetheless,  it  is  the 
Commission's  position  that  protection 
of  public  health  and  safety  is  fully 
afforded  by  limiting  exposure  to  persons 
from  all  potential  sources  of  radioactive 
material  by  means  of  a  TEDE  at  a 
decommissioned  facility.  There  is, 
therefore,  no  compelling  reason  to 
impose  a  separate  limit  on  dose  from  ihe 
drinking  water  pathway,  and  the  rule 
has  been  modified  to  delete  a  separate 
groundwater  standard.  To  make  clear 
NRG's  concern  over  the  importance  of 
protecting  this  resource  as  a  source  of 
potential  public  exposure,  the  rule  has 
also  been  modified  to  include  a  direct 
reference  to  the  groundwater  pathway  in 
the  all-pathways  unrestricted  use  dose 
criterion  in  §  20.1402. 

In  actual  situations,  based  on  typical 
operational  practices  of  most  nuclear 
facilities  and  on  the  behavior  of 
radionuclides  in  the  environment  for 
the  very  large  majority  of  sites, 
concentrations  of  radionuclides  in  the 
groundv.-ater  will  be  well  below  the 
dose  criterion  of  this  final  rule  and 
would  be  either  below  or  only 
marginally  above  the  MCLs  codified  in 
40  CFR  Part  141  as  referenced  in  the 
proposed  NRG  rule.  For  example, 
because  the  large  majority  of  NRG 
licensees  either  use  sealed  sources  or 
have  very  short-lived  radionuclides,  it  is 
highly  unlikely  that  contamination  from 
these  facilities  would  reach  the 
groundwater.  Even  for  facilities  like 
reactors  or  certain  industrial  facilities, 
whose  major  contaminants  are  relatively 
short-lived  nuclides  like  Co-60  or  Cs- 
137,  the  migration  of  these  nuclides 
through  soil  is  so  slow  that  it  precludes 
groundwater  contamination  of  any 
significance.  In  addition,  it  is  not 
anticipated  that  decommissioned 
nuclear  facilities  will  be  located  near 
enough  to  public  water  treatment 
facilities  so  that  treatment  facilities 
would  be  affected  by  the  potential 
groundwater  contamination  from 
decommissioned  facilities. 

As  further  described  in  Section 
rV.A.2,  the  Commission  is  basing  its 
decision  on  analyses  in  the  Final  GEIS, 
that  consider  cost  and  practicality 
factors,  to  provide  additional 
information  regarding  decisions  on 
issues  such  as  achieving  ALARA  levels 
below  the  dose  criterion  of  §20.1402 
and  allowring  restricted  use.  These 
analyses  also  consider  how  these  issues 
relate  to  groundwater  cleanup, 
including  how.  and  to  what  level, 
ALARA  efforts  should  be  made,  and  if, 
and  in  what  manner,  restrictions  on  use 
should  be  considered.  The  analysis  of 
impacts  to  populations  and  the  cost  of 
rem<jdiating  those  impacts  is 
particularly  important  for  groundwater 


because  this  resource  can  be  used  in  a 
variety  of  public  uses  away  from  the  site 
being  decommissioned.  The  Final  GEIS 
draws  from  NRG's  experience  and  the 
public  comments  regarding 
contaminated  sites.  In  particular, 
considerations  with  regard  to 
groundwater  remediation  include 
potential  remediation  methods  such  as 
removal  of  soil  to  preclude  prospective 
contamination,  pump  and  treat 
processes  for  the  cleanup  of  existing 
groundwater  contamination,  and  the 
supply  of  alternate  sources  of  drinking 
water,  as  well  as  a  consideration  of 
administrative  costs  associated  with 
predicting  and  measuring  levels  of 
contaminated  groundwater. 

Because  of  tne  range  of  possible 
parameters,  scenarios,  and  site-specific 
situations.  Section  rV.A.2  notes  that  the 
analyses  in  the  Final  GEIS  indicate  that 
there  is  a  wide  range  of  cost-benefit 
results  and  there  is  no  unique  algorithm 
that  is  a  decisive  ALARA  result  for  all 
facilities.  This  finding  is  especially  true 
for  groundwater  contamination  where 
the  behavior  of  radionuclides  in  soil  and 
in  the  aquifer  is  highly  site-specific; 
much  more  so  than  in  concrete.  The 
results  of  the  overall  considerations  of 
Section  IV,  A, 2  for  all  pathways  would 
be  applicable  to  the  groundwater 
component.  As  pointed  out  in  Section 
IV.A.2.3.2,  it  is  intended  that  the 
regulatory  guidance  to  be  developed  to 
support  the  final  rule  will  provide 
guidance  on  these  considerations. 
Although  preparation  of  this  guidance  is 
in  a  preliminary  stage,  it  is  anticipated 
that  this  guidemce  would  likely  indicate 
that  reducing  doses  to  values  less  than 
the  dose  criterion  of  0.25  mSv  (25 
mrem/y)  is  generally  not  likely  to  be 
cost-effective  When  evaluated  using 
NRG's  regulatory  analysis  framework 
presented  in  NUREG/BR-0058  and 
NUREG-1530.  although  there  may  be 
ALARA  considerations  for  sites  with  a 
relatively  large  population  obtaining  all 
their  drinking  water  from  the  site 
plume. 

D.2.3    Summary  of  rule  revisions  on 
groundwater  and  plans  for 
implementation.  Based  on  the  above, 
the  Commission  concludes  that 
application  of  a  separate  groundwater 
protection  limit,  in  addition  to  the  all 
pathways  dose  limit,  is  not  necessary  or 
justified  and  has  deleted  this 
requirement  from  its  final  rule. 

As  noted  above,  regulatory  guidance 
to  be  prepared  in  support  of  the  final 
rule  will  likely  describe  site-specific 
conditions  under  which  an  ALARA 
analysis  could  identify  the  need  to 
consider  reducing  the  dose  below  the 
unrestricted  use  dose  criterion  (e.g., 
large  existing  population  deriving  its 
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drinking  water  from  a  downstream 
supply  using  a  downstream  plume). 

E.  Public  Participation  (Proposed  Rule 
§§20.1406  and  20. 1 407) 

E.l     Proposed  Rule  Content 

The  proposed  rule  included  a  general 
requirement  in  §  20.1406(a)  that  upon 
receipt  of  a  decommissioning  plan  or 
proposal  for  restricted  use  from  a 
licensee,  the  NRC  must  notify  and 
solicit  comments  from  local  and  State 
governments  and  Indian  nations  in  the 
vicinity  of  the  site  and  publish  a  notice 
in  a  forum  that  is  readily  accessible  to 
persons  in  the  site  vicinity  to  solicit 
comments  from  affected  parties. 

The  proposed  rule  also  contained 
additional  requirements,  in 
§§  20.1406(b)  and  20.1407,  for 
decommissionings  when  the  licensee 
does  not  propose  to  achieve  unrestricted 
release  (i.e..  instead  restrict  site  use  after 
license  termination).  In  those  cases,  the 
licensee  would  be  required  to  convene 
a  site-specific  advisory  board  (SSAB)  for 
the  purpose  of  obtaining  advice  from 
affected  parties  on  the 
decommissioning.  The  Commission 
envisioned  that  the  advice  obtained 
would  address  issues  as  to  whether 

(a)  There  are  ways  to  achieve 
unrestricted  release  that  would  not  be 
prohibitively  expensive  or  cause  net 
public  or  environmental  harm; 

(b)  Institutional  controls  proposed  by 
the  licensee  will  provide  reasonable 
assurance  that  the  TEDE  does  not 
exceed  the  dose  criterion,  will  be 
enforceable,  and  will  not  impose  an 
undue  burden  on  affected  parties;  and 

(c)  There  is  sufficient  financial 
assurance  to  maintain  the  institutional 
controls. 

Public  comments  received  on  the 
general  requirements  related  to 
notification  and  solicitation  are 
discussed  in  Section  IV.E.2.  Comments 
received  on  the  additional  requirements 
on  public  participation  for  restricted  use 
are  discussed  in  Section  rV.E.3. 

E.2    General  Requirements  on 
Notification  and  Solicitation  of 
Comments  (Proposed  Rule  §  20.1406(a)) 

E.2.1     Comments.  Several 
commenters  supported  the  public 
notification  requirements  in  proposed 
§  20.1406(a).  Other  commenters  stated 
that  the  proposed  notification 
requirements  exceeded  requirements  of 
the  Administrative  Procedures  Act 
(APA)  and  that  NRC  has  not 
demonstrated  a  health  and  safety  need 
for  these  requirements.  Suggestions  for 
public  participation  offered  by  some 
commenters  included  that  the  public 
not  only  be  informed  but  be  able  to 


participate  effectively  in  all 
decommissioning  cases,  not  just  those 
related  to  SSABs.  Other  specific 
comments  addressed  the  type  and 
timing  of  the  notification,  meetings  to  be 
held,  who  should  bear  the  cost  of  public 
participation,  the  availability  of  licensee 
documents.  NRC's  role,  and  the  need  for 
exemptions. 

E.2.2    Response.  A  variety  of 
comments  have  been  provided  on  this 
issue  during  all  phases  of  this 
rulemaking  fr^m  the  earliest  workshops 
through  comments  on  the  NRC  staff 
draft  rule  (February  2.  1994;  59  FR  4868) 
and  the  proposed  rule,  and  in  a 
workshop  on  public  participation 
aspects  of  the  rule  held  in  December 
1994.  Comments  provided  in  these 
forums  have  been  similar  to  those  noted 
above.  A  common  theme  of  the 
December  1994  workshop  was  that  there 
are  many  approaches  for  involving  the 
public  in  the  decommissioning  process. 
Participants  generally  favored 
exploration  of  site-specific  alternatives 
as  opposed  to  generally  mandated 
processes,  like  SSABs.  Many 
commenters  suggested  that  there  was 
merit  to  having  a  public  participation 
plan  developed  by  the  licensee  in 
cooperation  with  interested  parties  so 
the  public's  participation  could  be 
tailored  to  the  needs  of  the  community 
and  the  licensee. 

The  Commission  agrees  that  public 
participation  can  be  an  important 
component  for  informing  and  involving 
the  public.  The  Commission  recognizes 
the  potential  benefit  for  all 
decommissionings  and  site  releases  of 
significant  community  concern  to  keep 
the  public  informed  and  educated  about 
the  status  of  decommissioning  at  a 
particular  site  and  to  elicit  public 
concerns  about  the  decommissioning 
process  at  that  site.  Based  on  the 
comments  received  and  on  a 
consideration  of  current  Commission 
practices,  the  general  provisions  in 
§  20.1405  that  provide  for  notification  of 
the  public  and  govenunent  entities  and 
solicitation  of  comment  have  not  been 
modified  although  a  specific  reference 
to  notifying  and  soliciting  comments 
from  the  EPA  has  been  added  to 
§  20.1405.  The  reason  that  the  general 
provisions  of  §  20.1405(a)  have  not  been 
modified  in  response  to  the  public 
comments  received  is  because  existing 
Commission  policies  and  practices, 
coupled  with  the  provisions  of  this  rule 
and  a  recent  rulemaking  on  power 
reactor  decommissioning,  appear 
reasonable  by  providing  for  public 
participation  in  the  decommissioning 
and  site  release  process.  Specifically  in 
the  case  of  power  reactors,  as  is  noted 
in  the  preamble  to  the  separate  final  rule 


entitled  "Decommissioning  of  Nuclear 
Power  Reactors"  that  was  published  on 
July  29,  1996  (61  FR  39278),  the 
Commission  has  held  public  meetings 
and  informal  hearings  for  plants 
undergoing  decommissioning,  even 
though  limited  formal  requirements 
exist  for  this  type  of  involvement.  To 
codify  those  activities,  that  rule  requires 
a  public  meeting  to  be  held  at  the  time 
of  submittal  of  a  reactor  licensee's  Post- 
Shutdown  Decommissioning  Activities 
Report  (PSDAR)  and  requires  that  this 
meeting  be  noticed  in  a  local  public 
forum  and  held  in  the  vicinity  of  the 
facility.  The  PSDAR  must  also  be  made 
available  for  public  review  and 
comment.  In  addition,  a  licensee  is 
required  to  hold  a  public  meeting  on  the 
License  Termination  Plan  (LTP),  that  for 
power  reactors  now  replaces  the 
decommissioning  plan,  in  the  vicinity  of 
the  facility  following  notice  of  the 
meeting  in  a  local  public  forum.  The 
LTP  is  also  required  to  be  made 
available  for  public  comment  with  full 
hearing  rights  under  Subpart  G  or  L  of 
10  CFR  2.1201,  depending  on  the 
disposition  of  the  spent  fuel. 

Similarly,  for  materials  facilities 
involving  significant  decommissioning 
efforts,  the  Commission  has 
implemented  efforts  to  inform  and 
involve  the  public  in  the  process.  These 
efforts  were  intended  to  provide  early 
and  meaningful  opportunities  for  public 
involvement  in  the  decommissioning 
process.  For  example,  the  NRC  staff  has 
initiated  public  information  meetings  at 
the  Parks  Township  shallow  land 
disposal  area  and  the  Sequoyah  Fuels 
Corporation  facility  and  conducted 
public  information  roundtables  at 
various  sites.  Stakeholder 
representatives  are  routinely  invited  to 
participate  in  roundtable  discussions 
and  information  exchanges  on  the  status 
and  issues  associated  with  the 
decommissioning  project.  These 
initiatives  are  consistent  with  the  NRC 
staffs  public  responsiveness  plan  in 
NUREG/BR-0199.  Where  appropriate, 
the  Commission  plans  to  use  these 
public  involvement  mechanisms  and 
other  public  information  meetings  and 
involvement  efforts,  such  as  community 
information  boards,  at  other  facilities  in 
the  futiue  on  a  site-specific  basis  to 
address  specific  needs  that  exist  in 
affected  communities. 

Based  on  these  considerations, 
current  practices  and  procedures  and 
existing  rule  provisions  are  appropriate 
to  provide  for  public  participation  in  the 
decommissioning  and  license 
termination  process  and  to  provide 
sufficient  flexibility  to  accommodate 
different  situations,  and  therefore  the 
general  requirements  of  §  20.1405  on 
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notification  and  solicitation  of 
comments  have  been  retained.  Sections 
20.1405  (a)  and  (b)  provide  for  the 
notification  of  specific  government 
entities  and  the  public  in  the  vicinity  of 
the  site  when  a  licensee  submits  a  LTP 
or  decommissioning  plan  for  any  of  the 
license  termination  approaches 
described  in  Section  IV. A. 2. 3  or 
specifically  proposes  to  use  restricted 
use  (see  Section  IV.B)  or  alternate 
criteria  (see  Section  IV.C).  The  NRC  will 
review  public  comments  gathered  by  the 
licensee  prior  to  final  NRC  actions  on 
the  licensee's  request  for  license 
termination.  A  specific  reference  has 
been  added  in  §  20.1405(a)  to  provide 
for  specific  notification  and  solicitation 
of  comment  frxim  EPA  where  the 
licensee  proposes  to  use  alternate 
criteria.  To  the  extent  that  EPA  has  an 
interest  in  commenting  on  proposed 
decommissionings  other  than  those 
under  alternate  criteria,  EPA  comments 
would  be  considered  under  the  general 
notice  and  comment  provisions  of 
§20.1405. 

Specific  additional  requirements  for 
public  participation  in  cases  where 
restricted  use  or  alternate  criteria  are 
proposed  by  a  licensee  are  discussed 
further  in  Section  IV.E.3. 

E.2. 3    Summary  of  rule  revisions  on 
general  requirements  on  public 
participation  and  notifications.  No 
overall  changes  were  made  to  the 
provisions  for  public  notification  in  the 
final  rule,  except  to  include  specific 
reference  to  notifying  and  soliciting 
comments  from  the  EPA  where  the 
licensee  proposes  to  use  alternate 
criteria  for  license  termination. 

E.3     Additional  Requirements  on 
Public  Participation  (Including  Those 
for  Restricted  Use,  for  Alternate  Criteria, 
and  for  Use  of  SSABs)  (Proposed  Rule 
§20.1406fb)) 

E.3.1     Comments.  Comments  were 
specifically  submitted  on  the 
requirement  in  §  20.1406(b)  for  the  use 
of  SSABs.  These  comments  were 
submitted  both  in  response  to  the 
proposed  rule,  as  well  as  in  connection 
with  the  NRC  workshop  on  SSABs  held 
on  December  6-8, 1994  (see  NUREG/ 
CR-6307  for  a  summary  of  the 
workshop). 

Some  commenters  supported  the 
proposed  requirement  in  §  20.1406(b) 
that  would  require  licensees  to  convene 
a  SSAB  for  restricted  release  of  a  site. 
Other  commenters  objected  to  the  use  of 
a  SSAB  in  each  case  involving  a 
restricted  release  of  a  site.  These 
commenters  expressed  concern  that  use 
of  SSABs  was  inconsistent  with  the 
timeliness  rule  or  that  exemptions  or 
other  relief  &t)m  the  timeliness  rule 


woul3  be  needed;  that  a  need  for  SSABs 
has  npt  been  demonstrated;  and  that 
SSABs  are  inconsistent  with  Federal 
Advi.<iory  Committee  Act. 
Administrative  Procedures  Act,  and 
Atomic  Energy  Act  requirements. 
Comnenters  suggested  alternatives  to 
manoatory  SSABs.  such  as  addressing 
the  nOed  for  a  board  in  a  public 
particjipation  plan  or  providing  more 
flexibility  in  deciding  when  to  use 
SSABis.  Some  commenters  indicated 
that  u?e  of  SSABs  should  be  extended 
to  the! unrestricted  use  of  sites. 

£.3;?    Response.  One  of  the  major 
issue?  raised  by  the  comments  and  in 
the  workshop  discussions  on  the  SSAB 
was  t])e  advisability  of  mandating  a 
specific  public  involvement  mechanism 
such  is  a  SSAB  as  opposed  to 
establishing  broad  performance  criteria 
that  v^;ould  allow  the  licensee  flexibility 
in  selecting  the  appropriate  public 
invol'^ement  mechanism  for  a  particular 
site,  lihere  was  general  agreement  that 
flexibility  was  always  desirable,  in 
establishing  meaningful  performance 
criteria.  However,  it  should  be 
emphasized  that  some  of  those  who 
suppcirted  the  use  of  performance 
criter.]a  did  so  only  in  the  context  of  the 
expanjsion  of  the  scope  of  licensee 
publit;  involvement  requirements, 
including  an  SSAB.  to  cover  facilities 
beyoi^d  the  restricted  use  category.  An 
additional  issue  of  concern  to 
commenters  was  whether  it  was  more 
appropriate  for  the  licensee  to  establish 
the  SSAB,  as  contemplated  by  the 
proposed  rule,  or  whether  the 
Commission  should  establish  the  SSAB. 
The  resolution  of  this  issue  depends  not 
only  on  the  objectives  that  the 
Commission  believes  will  be  served  by 
an  SSAB.  but  also  on  what  the 
Commission's  broader  responsibilities 
are  in  the  public  involvement  area.  This, 
in  turn,  relates  to  another  issue  raised 
by  the  commenters:  the  scope  and 
duration  of  a  SSABs  responsibilities. 

In  proposing  a  requirement  for 
obtaining  advice  from  affected  parties 
on  restricted  use,  the  Commission's 
objective  is  to  involve  diverse 
community  interests  directly  with  the 
licensee  in  the  development  of  the  LTP 
or  decommissioning  plan  for  a  proposed 
restricted  use  decommissioning. 
Community  concerns,  as  well  as 
community-based  knowledge  on  the 
appropriate  selection  of  institutional 
controls,  risk  issues,  and  economic 
development,  can  be  potentially  useful 
in  the  development  of  the  LTP  or 
decommissioning  plan.  For  Commission 
and  licensee  resources  to  be  used 
efficiently,  the  Commission  believes 
that  this  type  of  information  should  be 
considered  and  incorporated  as 


appropriate  into  the  LTP  or 
decommissioning  plan  before  the  plan  is 
submitted  to  the  NRC  for  review.  The 
licensee  is  the  appropriate  entity  to 
accomplish  this. 

In  considering  a  requirement  to 
convene  a  SSAB  or  similar  group,  the 
Commission  has  considered  altenrafives 
regarding  the  most  effective  way  to 
ensure  that  the  licensee  considers  the 
diversity  of  views  in  the  community. 
Small  group  discussions  can  be  a  more 
effective  mechanism  than  written 
comments  or  large  public  meetings  for 
articulating  the  exact  nature  of 
community  concerns,  determining  how 
much  agreement  or  disagreement  there 
is  on  a  particular  issue,  and  facilitating 
the  development  of  acceptable  solutions 
to  issues.  Also,  the  type  of  close 
interaction  resulting  from  a  small  group 
discussion  could  serve  the  licensee  well 
in  developing  a  credible  relationship 
with  the  conununity  in  which  it  is 
operating. 

Use  ofpublic  participation  methods  is 
consistent  with  a  variety  of  initiatives 
being  undertaken  both  within  NRC  and 
at  other  Federal  agencies  regarding 
stakeholder  involvement  in  the 
decommissioning  process.  Examples  of 
community  involvement  at  NRC- 
licensed  sites  being  decommissioned 
under  the  SDMP  are  described  above  in 
Section  IV. E.2. 2.  Similarly,  several 
Federal  agencies  (including  EPA.  DOE, 
the  Department  of  Defense  (DOD))  that 
make  up  the  Federal  Facilities 
Environmental  Restoration  Dialogue 
Committee,  in  their  evaluation  of  the 
cleanup  of  Federal  facilities,  have 
prepared  a  set  of  "Principles  for 
Environmental  Cleanup  of  Federal 
Facilities."  dated  August  2,  1995. 
Principle  No.  14  notes  the  need  for 
agencies  to  provide  for  involvement  of 
public  stakeholders  from  affected 
communities  in  facility  cleanup 
decisionmaking.  It  also  notes  that  rather 
than  being  an  impediment,  meaningful 
stakeholder  involvement  has.  in  many 
instances,  resulted  in  significant 
cleanup  cost  reductions. 

The  Commission  envisions  that  a 
process  for  obtaining  advice  from 
affected  interests  would  provide  the 
opportunity  for  public  involvement  in 
the  important  issues  related  to  restricted 
use  of  a  site  similar  to  those  described 
in  Section  rV.E.2.2.  In  particular,  one  of 
the  important  issues  would  likely  be  the 
unavailability  of  the  site  for  full 
unrestricted  public  use.  In  its 
deliberations  on  the  rule,  the 
Commission  has  envisioned  that  the 
following  should  occur: 

(1)  The  licensee  would  present 
information  to,  and  seek  advice  from, 
affected  parties  on  the  provisions  for 
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limiting  the  dose  to  meet  the  criteria  in 
the  rule  (e.g.,  limiting  use  to 
commercial/industrial  use  with 
elimination  of  the  resident  pathway), 
how  the  restrictions  would  be  enforced 
(e.g.,  use  of  deed  restrictions, 
engineered  barriers.  State  or  Federal 
control  or  ownership),  the  effect  on  the 
community,  and  the  adequacy  of  the 
level  of  financi*  assurance  (e.g.. 
sufficient  funds  for  maintenance  of  the 
deed  or  of  fencing).  In  seeking  such 
advice,  a  broad  cross  section  of  the 
affected  parties  in  the  community 
would  be  involved  and  there  would  be 
opportunity  for  a  comprehensive 
discussion  of  the  issues  by  those  parties. 
The  information  presented  would  be 
similar  to  that  which  the  rule  would 
require  the  licensee  to  prepare  and 
submit  to  NRC  to  demonstrate  the 
appropriateness  and  safety  aspects  of 
the  restrictions  on  site  use. 

As  an  example,  in  the  specific  case 
where  the  nuclides  involved  are 
relatively  short-lived  (e.g.,  Co-60  and 
Cs-137).  as  discussed  in  Section  IV. B. 3, 
calculations  could  demonstrate  that  it  is 
preferable  to  restrict  use  of  the  site  for 
a  finite  time  period  to  allow  for 
radioactive  decay  than  it  is  to  ship  large 
quantities  of  soil.  These  calculations 
would  also  show  the  length  of  time  that 
the  restrictions  would  need  to  remain  in 
force  to  allow  for  radioactive  decay  to 
reduce  residual  levels  below  the 
unrestricted  dose  criterion.  In  addition, 
these  calculations  could  show  that 
restricting  the  site  to  industrial  use 
through  deed  restrictions  during  this 
time  period  would  eliminate  or  decrease 
certain  pathways  and  limit  the  dose  to 
less  than  the  0.25  mSv/y  (25  mrem/y) 
dose  criteria  in  the  rule.  Finally,  such  an 
analysis  could  indicate  that  continued 
use  of  the  site  for  an  industrial  purpose 
similar  to  its  currently  existing  use 
should  not  adversely  impact  the 
community.  Consideration  of 
community  advice  on  appropriate 
institutional  controls  for  controlling 
access  to  the  site  during  this  decay 
period  would  provide  the  licensee  with 
useful  information  in  developing  the 
necessary  institutional  controls.  As  part 
of  the  process  of  public  participation, 
the  licensee  would  make  public  a 
summary  of  the  advice  received  and  the 
results  of  the  discussions  on  that  advice. 

For  more  complex  cases  where  large 
volumes  of  uranium/thorium 
contamination  would  remain  under  a 
form  of  restricted  use.  the  long-lived 
nature  of  these  nuclides  would  result  in 
the  restrictions  having  to  remain  in 
force  in  the  community  for  a  long  period 
of  time.  The  information  presented  by 
the  licensee  would  be  similar  to  that  for 
shorter-lived  nuclides,  including  the 


rationale  for  how  use  of  restrictions  can 
eliminate  exposure  pathways  (e.g..  for 
uranium,  elimination  of  the  resident 
farmer  pathway  greatly  reduces  the  dose 
because  most  of  the  dose  received  from 
uranium  is  through  the  agricultural 
pathway);  the  nature  of  the  institutional 
controls  expected  to  restrict  use  over 
extended  time  periods  (e.g.,  deed 
restrictions,  engineered  barriers  such  as 
fencing,  restricted  cells,  etc..  and/ or 
government  control  of  the  restricted 
area);  and  other  special  provisions  such 
as  periodic  rechecks  of  the  restricted 
area  and  the  continued  effectiveness  of 
institutional  controls  (see  Section 
rV.B.a).  As  discussed  previously  in 
Section  rV.E.2.2,  because  community 
involvement  already  exists  either 
formally  or  informally  at  a  number  of 
complex  sites,  this  provision  would  not 
change  the  situation  at  these  sites 
significantly. 

(2)  Following  solicitation  of  advice 
bom  aff^ected  parties,  the  licensee  will 
include  the  recommendations  from 
these  parties  in  the  LTP  or 
decommissioning  plan  and  indicate 
how  those  recommendations  were 
addressed  along  with  the  technical  basis 
for  addressing  5iem.  The  technical  basis 
for  dealing  with  the  recommendations 
would  presumably  derive  from  the 
presentation  made  to  the  affected  parties 
described  above  and  is  the  type  of 
analysis  that  would  be  necessary  to 
demonstrate  to  the  NRC  the 
acceptability  of  restricted  use 
provisions. 

Based  on  the  above,  it  appears 
reasonable  to  retain  the  requirement  for 
sites  to  seek  advice  from  individuals 
and  institutions  in  the  community  who 
may  be  affected  by  the  decommissioning 
where  restricted  use  is  proposed.  In 
retaining  this  requirement,  the 
Commission  has  decided  to  modify  the 
rule  to  include  general  provisions  that 
require  that  such  advice  be  sought  on 
the  fundamental  performance  objective 
of  institutional  controls,  namely  that 
they  function  to  provide  reasonable 
assurance  that  the  TEDE  does  not 
exceed  the  dose  criteria  of  the  rule,  that 
they  are  enforceable,  and  that  they  will 
not  impose  undue  burdens  on  the  local 
community.  This  general  provision 
replaces  the  specific  reference  contained 
in  the  proposed  rule  (§  20.1406(b))  that 
advice  must  be  obtained  by  convening 
a  SSAB.  The  rationale  for  this 
modification  derives  from  the 
discussion  above  on  site  flexibility, 
protecting  public  health  and  safety,  and 
ensuring  community  involvement. 
Specifically,  it  is  anticipated  that  these 
requirements  will  contain  the  beneficial 
provisions  of  ensuring  timely  and 
meaningful  opportimity  for  advice  from 


affected  parties  to  be  considered  and 
will  allow  licensees  additional 
flexibility  in  determining  the  best 
methods  for  obtaining  that  advice  based 
on  site-specific  considerations.  For 
example,  there  may  be  situations  where 
the  creation  of  a  SSAB  may  not  be 
appropriate  as  in  cases  where  an 
existing  organization  is  already  in  place 
to  assume  this  role,  or  where  it  is  clear 
that  the  community  is  willing  to  rely  on 
local  government  institutions  to  interact 
with  3ie  licensee.  Appropriate 
mechanisms  for  seeking  advice  from 
affected  parties  could  include  a  public  - 
meeting  or  series  of  meetings,  a  specific 
process  for  obtaining  written  or 
computerized  public  comment  by 
internet  or  web-site  means,  or  by 
convening  small  groups  such  as  a  SSAB. 
Any  of  these  processes  would  result  in 
an  opportunity  for  a  comprehensive, 
collective  discussion  of  the  issues  by  the 
affected  parties.  All  of  these  approaches 
have  been  used  in  prior 
decommissionings. 

To  ensure  that  there  will  continue  to 
be  significant  opportunity  for  public 
involvement  in  the  decommissioning 
process,  the  modified  final  rule  has 
retained  the  principal  objectives  of  an 
SSAB  from  §  20.1407  of  the  proposed 
rule,  namely  that  a  licensee  seeking 
community  advice  on  the  proposed 
restricted  use  will  provide  for:  (1) 
Participation  by  representatives  of  a 
broad  cross  section  of  community 
interests  who  may  be  affected  by  the 
decommissioning;  (2)  an  opportunity  for 
a  comprehensive,  collective  discussion 
on  the  issues  by  the  participants 
represented;  and  (3)  a  publicly  available 
summary  of  the  results  of  all  such 
discussions,  including  a  description  of 
the  individual  viewpoints  of  the 
participants  on  the  issues  and  the  extent 
of  agreement  and  disagreement  among 
the  participants  on  the  issues. 

Advice  sought  from  affected  parties  in 
the  manner  noted  above  would  be 
considered  in  development  of  the  LTP 
or  decommissioning  plan,  and  the  NRC 
will  review  public  comments  gathered 
by  the  licensee  prior  to  final  NRC  action 
on  the  licensee's  request  for  license 
termination. 

As  discussed  in  Section  IV.C.  the 
Commission  included  requirements  for 
consideration  of  alternate  criteria  for 
certain  difficult  sites  because  inclusion 
of  such  requirements  is  preferable  to 
having  these  facilities  apply  for 
exemptions.  To  ensure  that  there  is  full 
public  participation  in  any  decision 
regarding  such  sites,  licensees  will  be 
required  to  seek  advice  regarding  this 
approach  from  affected  parties  in  the 
same  manner  as  described  above  for 
restricted  use  and  described  in  detail  in 
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Section  IV.C. 3.  In  addition,  use  of 
alternate  criteria  will  only  be  considered 
by  the  Commission  after  review  of  the 
NRC  staffs  recommendations  that  fully 
address  any  comments  provided  by  the 
public  and  EPA  regarding  the 
decommissioning  or  license  termination 
plan. 

E.3.3    Summary  of  rule  revisions  on 
SSABs.  Specific  text  referring  to  SSABs 
has  been  replaced  with  a  requirement 
that  licensees  seek  community 
involvement  and  advice  on  any  plans 
for  restricted  use  or  alternate  criteria  for 
decommissioning  through  a  variety  of 
methods.  This  requirement  includes 
provisions  for  specifically  how  that 
advice  is  to  be  sought  and  documented 
in  the  LTP  or  decommissioning  plan. 
Regulatory  guidance  is  planned  which 
will  include  criteria  for  establishing  and 
using  the  processes  for  seeking  such 
advice,  including  establishing  SSABs, 
and  for  delineating  those  situations  in 
which  an  SSAB  may  not  be  appropriate. 
The  guidance  will  discuss  that  the 
expected  starting  point  in  providing  an 
opportunity  for  public  involvement  is 
the  establishment  of  an  SSAB;  however, 
the  provisions  of  the  rule  provide 
licensees  the  flexibility  to  use  other 
approaches  where  appropriate. 

E.4     Specific  Questions  on  Functioning 
of  SSABs 

E.4.1     Comments.  A  number  of 
comments  were  received  on  the 
functioning  of  SSABs  including  their 
responsibilities,  membership, 
independence  and  support,  meetings, 
and  results. 

(1)  Some  commenters  recommended 
that  SSABs  should  be  given 
responsibilities  beyond  those  specified 
in  proposed  §  20.1407(a).  Other 
commenters  stated  that  the  rule  should 
restrict  SSAB  activities  to  a  specific 
mission  which  is  advisory  ocily  and 
nontechnical. 

(2)  With  regard  to  membership  in 
SSABs,  a  number  of  comments 
recommended  specifically  how  the 
SSAB  and  its  membership  should  be 
constituted.  Some  commenters  stated 
that  many  of  the  proposed  SSAB  issues 
that  are  listed  appear  to  require 
specialized  expertise  that  members  of 
the  general  public  might  not  have.  Some 
commenters  questioned  whether  NRC 
and  other  Government  agencies  should 
be  prohibited  from  participating  in 
SSABs  because  of  conflict  of  interest 
questions.  Other  commenters  stated  that 
the  NRC  should  be  officially  represented 
on  the  SSAB. 

(3)  With  regard  to  independence  of 
and  support  for  SSABs,  some  comments 
received  stated  that  an  SSAB  should  be 
selected  and  operated  independently  of 


the  licensee.  One  commenter  stated  that 
the  SSAB  would  be  unique  as  presently 
proposed  because  it  does  not  appear  to 
be  accountable  to  its  employer. 
Comments  were  received  regarding  how 
SSAB  costs  would  be  contained  and 
how  they  would  be  paid,  including 
costs  of  technical  consultants  to  the 
SSAB  or  independent  SSAB  labs  and 
experts. 

(4)  With  regard  to  SSAB  meetings  and 
records,  comments  were  provided 
concerning  frequency,  advertisement 
and  openness  of  meetings,  and  access  to 
licensee  official  documents,  both  those 
that  are  part  of  the  public  docket  and 
those  that  contain  proprietary  or  other 
confidential  information; 

(5)  With  regard  to  use  of  SSAB  results, 
comments  were  received  concerning  the 
actions  expected  to  be  taken  by  the 
licensee  and  the  NRC  on  the  advice  or 
comments  of  the  SSAB.  These  actions 
include  a  licensee's  analysis  of  SSAB 
recommendations,  the  need  to  obtain 
the  SSAB's  consensus  on  aspects  of  the 
decommissioning  plan,  and  the  effect  on 
time  restraints  of  submitting  a 
decommissioning  plan  reconciling 
SSAB  advice. 

E.4. 2    Response.  Based  on  the 
discussion  in  Section  IV.E.3.2  regarding 
the  need  to  explore  site-specific 
alternatives  as  opposed  to  generally 
mandated  SSABs.  the  rule  contains 
broad  provisions  for  obtaining 
community  advice  and 
recommendations  through  such  bodies. 
The  purpose  of  the  requirements  on 
public  involvement  is  to  obtain 
meaningful  public  input  into 
preparation  of  the  plan  for 
decommissioning  the  site  when 
restrictions  on  future  use  or  proposals 
for  alternate  criteria  are  planned.  To 
allow  for  flexibility.  Section  IV.E.3.2 
indicates  that  the  final  rule  has  been 
modified  to  establish  general 
requirements  for  obtaining  such  advice 
while  retaining  the  principal  objectives 
of  an  SSAB  from  §  20.1407(bHf)  of  the 
proposed  rule.  The  details,  such  as 
specific  issues  of  size,  membership, 
responsibilities,  administration, 
meetings,  and  records  requested  in  these 
comments  are  more  appropriately 
contained  in  regulatory  guidance.  With 
regard  to  issues  of  funding  public 
involvement,  reasonable  efforts  towards 
obtaining  advice  from  affected  parties 
should  be  undertaken  by  the  licensee, 
such  as  sponsoring  and  holding 
community  meetings  and  distributing 
information  at  those  meetings  regarding 
the  rationale  for  and  nature  of  the 
restricted  use.  Examples  of  these 
meetings  are  those  held  for  reactor 
facilities  and  those  held  for  several 


SDMP  sites,  for  example  the  Cushing 
site. 

E.4. 3    Summary  of  rule  revisions  on 
functioning  of  SSABs.  As  noted  in 
Sections  E.3.2  and  E.4. 2  above,  the 
principal  objectives  of  SSABs  have  been 
retained  in  §  20.1403(d)  which  replaces 
the  detailed  provisions  in  proposed 
§  20.1407  (b)  through  (f)  of  the  proposed 
rule.  The  guidance  that  the  NRC 
develops  to  implement  the  final  rule 
will  include  additional  guidance  on 
seeking  advice  from  affected  parties, 
including  establishing  and  using  SSABs. 

F.  Other  Procedural  and  Technical 
Issues 

F.l     State  and  NRC  Compatibility 

F.1.1     Comments.  Some  commenters 
staled  that  States  should  have  the 
authority  to  demand  stricter  radiation 
protection  standards  than  the  Federal 
Government.  Some  commenters 
recommended  that  States  not  be  allowed 
to  set  less  strict  conditions.  Other 
commenters  stated  that  radiological 
criteria  should  be  an  area  of  strict 
compatibility  and  States  should  not  be 
permitted  to  impose  more  stringent 
standards.  Specific  comments  raised 
included  questions  as  to  which  standard 
would  apply  if  there  was  a  conflict, 
whether  a  State  would  need  NRC 
approval  to  require  more  strict 
standards,  application  of  ALARA 
provisions,  who  should  pay  for  costs  if 
more  strict  State  standards  are  applied, 
exemptions,  and  grandfathering 
provisions  similar  to  those  in  Section 
IV.F.2. 

F.l. 2    flesponse.  The  proposed  rule 
did  not  propose  a  compatibility 
determination  because  the  Commission 
was  in  the  process  of  developing  a 
compatibility  policy.  Instead,  comments 
were  requested  on  compatibility  and  the 
comments  received  were  divided  on  this 
issue. 

The  current  compatibility  policy 
categorizes  rules  into  four  "divisions." 
Division  1  rules  are  those  that 
Agreement  States  must  adopt, 
essentially  verbatim,  into  their 
regulations.  These  rules  include 
provisions  that  form  the  basic  language 
of  radiation  protection  and  include 
technical  definitions  and  basic  radiation 
protection  standards  such  as  public 
dose  limits,  occupational  exposure 
limits  and  effluent  release  limits. 
Division  2  rules  address  basic  principles 
of  radiation  safety  and  regulatory 
functions.  Although  Agreement  States 
must  address  these  principles  in  their 
regulations,  the  use  of  language 
identical  to  that  in  NRC  rules  is  not 
necessary  if  the  underlying  principles 
are  the  same.  Also,  the  Agreement  States 
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may  adopt  requirements  more  stringent 
than  NRC  rules. 

Because  the  dose  criterion  in  the  rule 
is  not  a  "standard"  in  the  sense  of  the 
public  dose  limits  of  10  CFR  part  20  but 
is  a  constraint  within  the  public  dose 
limit  that  provides  a  sufficient  and 
ample  margin  of  safety  below  the  limit, 
it  is  reasonable  that  the  rule  would  be 
a  Division  2  level  of  compatibility  under 
the  current  policy.  This  means  the 
Agreement  States  would  be  required  to 
adopt  the  regulation  but  would  have 
significant  flexibility  in  language,  and 
would  be  allowed  to  adopt  more 
stringent  requirements. 

The  Commission  has  not  yet  approved 
a  new  final  policy  on  compatibility  that 
revises  the  current  policy,  although  it  is 
currently  considering  the  implementing 
procedures  for  this  policy  (SECY-96- 
213  dated  October  3,  1996).  Until  the 
new  policy  becomes  effective.  NRC  will 
continue  to  apply  the  current 
Agreement  State  compatibility  policy. 

F.2.     Grandfathering  Sites  With 
Previously  Approved  Plans  (Proposed 
Rule  20.1401(b)) 

F.2.1     Proposed  rule  con  ten  ts. 
Section  20.1401(b)  of  the  proposed  rule 
indicated  that  the  criteria  do  not  apply 
to  sites  already  covered  by  a 
decommissioning  plan  approved  by  the 
Commission  before  the  effective  date  of 
the  final  rule  and  in  accordance  with 
the  criteria  identified  in  the  SDMP 
Action  Plan  of  April  16.  1992  (57  FR 

13389). 
F.2.2    Comments.  Some  commenters 

supported  the  provision  of 
grandfathering  sites  covered  by  a 
decommissioning  plan  approved  by  the 
Commission  (and  suggested  extending  it 
to  plans  under  review)  because  it  is 
consistent  with  previous  NRC 
statements  in  the  SDMP  Action  Plan. 
Some  commenters  suggested  that 
criteria  other  than  those  in  the  SDMP 
Action  Plan  should  also  be  used  for 
grandfathering.  Other  commenters 
opposed  grandfathering  because  criteria 
used  in  those  cases  would  be  different 
than  those  in  the  rule. 

Commenters  recommended  that  the 
rule  address  how  the  criteria  would 
apply  to  portions  of  sites.  Some 
commenters  recommended  that  the 
grandfathering  provision  cover  an  NRC- 
approved  decommissioning  plan  even  if 
it  is  for  a  portion  of  a  site. 

F.2.3    Response.  The  Commission 
continues  to  believe  that  sites  being 
decommissioned  under  previously 
approved  decommissioning  plans 
should  be  grandfathered  from  the 
provisions  of  the  final  rule.  Similarly 
provisions  should  apply  to  licensees 
whose  decommissioning  plans  are  in 


the  final  stages  of  preparation  or  of  NRC 
review.  From  a  health  and  safety 
perspective,  the  NRC  believes  the 
criteria  identified  in  the  SDMP  Action 
Plan  are  reasonably  consistent  with  the 
final  rule's  dose  criteria.  The 
contamination  levels  defined  in  the 
SDMP  Action  Plan  are  within  the  range 
of  measurable  values  that  could  be 
derived  through  the  site-specific 
screening  and  modeling  approaches 
defined  in  guidance  supporting  this 
final  rule.  The  Commission  believes  the 
grandfathering  approach  will  facilitate 
the  timeliness  of  decommissioning  and 
ensure  licensees  that  resources  spent  to 
develop  and  implement  a 
decommissioning  plan  are  justified. 

With  regard  to  criteria  other  than  the 
SDMP  Action  Plan,  the  grandfathering 
provision  in  the  proposed  rule  was 
conditioned  on  the  license  being 
terminated  in  accordance  with  the 
criteria  identified  in  the  SDMP  Action 
Plan,  because  those  criteria  are 
consistent  with  the  final  rule.  However, 
the  grandfathering  provision  does  not 
extend  to  any  former  decommissioning 
actions  in  general  because  that  would 
not  provide  assurance  that  such  actions 
were  adequate  to  protect  the  public.  As 
part  of  its  overall  upgrading  of  its 
oversight  of  decommissioning  actions. 
NRC  has  conducted  a  systematic  review 
of  a  large  number  of  license 
terminations  to  identify  sites  with 
significant  contamination  and  has 
identified  a  number  of  sites  warranting 
additional  NRC  attention.  Broadening 
the  grandfathering  exclusion  in  the  rule 
would  not  be  consistent  with  the 
objectives  of  this  comprehensive  agency 
review  and  is  not  supported  by  existing 
information  and  experience. 

The  NRC  staff  anticipates  that 
grandfathering  would  occur  as  follows: 

(1)  Licensees  would  have  up  to  12 
months  after  the  effective  date  of  the 
rule  to  submit  sufficient  LTPs  or 
decommissioning  plans  (if  required)  in 
accordance  with  the  SDMP  Action  Plan 
criteria; 

(2)  The  NRC  staff  would  have  up  to 
24  months  after  the  effective  date  of  the 
rule  to  approve  those  plans; 

(3)  Any  plan  submitted  after  12 
months  or  approved  after  24  months  of 
the  effective  date  would  have  to  be 
consistent  with  the  new  rule;  and 

(4)  There  would  be  provisions  for  day 
for-day  extension  if  an  EIS  is  required 
in  the  submittal;  i.e..  if  development  of 
an  EIS  is  required  before  NRC  can  reach 
a  decision  regarding  the 
decommissioning,  then  the  1 2-month 
window  for  submitting  an  LTP  or 
decommissioning  plan  would  be 
extended  by  the  same  number  of  days 


required  for  the  Commission  to  issue  a 
record  of  decision. 

In  submitting  the  decommissioning 
plan  for  the  licensed  activities  that  are 
to  cease  on  portions  of  sites,  the  licensee 
must  identify  the  areas  associated  with 
the  ceased  operations.  These  areas  must 
be  remediated  to  achieve  acceptable 
radiological  criteria  for  release,  either 
those  in  the  final  rule  or  previous 
acceptance  criteria  that  would  achieve 
comparable  protection  as  the  criteria  in 
the  final  rule.  The  area  for  continuing 
licensed  operations  could  continue  to 
contain  radioactivity  above  the 
radiological  criteria.  When  the 
continuing  operations  cease,  the 
radiological  criteria  of  the  final  rule 
would  then  be  required  to  be  met  for  the 
portion  of  the  site  for  which  operations 
had  most  recently  ceased.  The  decision 
on  grandfathering  previously  released 
portions  of  the  site  depends  on  whether 
the  criteria  previously  used  are  still 
acceptable  (e.g..  part  of  the  SDMP 
Action  Plan)  and  whether  it  can  be 
demonstrated  that  these  areas  have  not 
been  affected  by  the  continued 
operations.  NRC  intends  to  develop 
comprehensive  guidance  on  how 
licensees  should  address  previously 
released  portions  of  licensed  sites  in 
demonstrating  compliance  with  the 
dose  criteria. 

Not  all  licensees  are  required  to 
submit  decommissioning  plans,  and 
instead,  may  submit  appropriate 
documentation  including  a  report  of  the 
results  of  the  radiation  survey  of  the 
premises  (see  for  example,  10  CFR 
30.36).  Because  the  rationale  discussed 
above  applies  in  general  to  all  facilities, 
these  grandfathering  provisions  apply  to 
all  licensees,  independent  of  the  type  of 
documentation  for  license  termination 
that  has  received  NRC  approval. 

An  aspect  of  grandfathering  is  those 
sites  that  were  not  previously  licensed 
but  are  discovered  to  have  radioactivity 
levels  that  are  licensable  or  are  in  excess 
of  the  levels  presented  here  as 
appropriate  for  unrestricted  site  use. 
These  cases  have  arisen  as  part  of  the 
SDMP  and  are  described  in  NUREG- 
1444.  It  is  intended  that  the  criteria  of 
this  rule  will  also  apply,  as  appropriate, 
to  residual  radioactivity  at  sites  that 
were  not  previously  licensed. 

F.2.4    Summary  of  rule  revisions  on 
grandfathering.  The  final  rule  has 
retained  the  grandfathering  provision. 
However,  it  has  been  modified  to 
include  facilities  whose  plans  are  in  the 
final  stages  of  decommissioning  plan 
preparation  and  decision. 


Federal  Register  /  Vol.  62,  No.  139  /  Monday,  July  21.  1997  /  Rules  and  Regulations         39081 


F.3  Finality  of  Decommissioning  and 
Future  Site  Reopening  (Proposed  Rule 
§  20.1401(c)) 

F.3.1    Proposed  rule  contents. 
Proposed  §  20.1401(c)  stated  that  after  a 
site  has  been  decommissioned  and  the 
license  terminated  in  accord  with  the 
criteria  of  the  proposed  rule,  the 
Commission  will  require  additional 
cleanup  only  if,  based  on  new 
information,  it  determined  that  residual 
radioactivity  remaining  at  the  site  could 
result  in  significant  public  risk. 

F.3.2    Comments.  Some  conmienters 
stated  that  decommissioning  a  nuclear 
facility  and  releasing  a  site  should  be 
accomplished  as  a  final  regulatory 
action  unless  new  information  indicates 
there  is  a  significant  health  and  safety 
risk  and  net  benefit  to  futiue  cleanup. 
These  commenters  cited  financial 
reasonableness,  the  low  risk  associated 
with  the  criteria,  and  the  incentive  to 
complete  decommissioning.  Other 
commenters  stated  that  they  did  not 
agree  that  these  actions  should  be  final 
and  that  the  site  should  be  cleaned  up 
to  account  for  mistakes,  discovery  of 
contamination,  or  new  health  findings. 
It  was  noted  that  the  terms  "significant 
public  risk"  and  "new  information" 
used  in  proposed  §  20.1401(c)  needed  to 
be  explained  and  appropriately  defined. 

F.3.3    Response.  The  wording  of  final 
§  20.1401(c)  states  that  the  Commission 
will  require  additional  cleanup  only  if. 
based  on  new  information,  it  determines 
that  residual  radioactivity  remaining  at 
the  site  could  result  in  significant  public 
risk.  The  low  level  of  estimated  risk 
associated  with  the  final  rule's  dose 
criteria,  coupled  with  the  conservatisms 
in  the  methodologies  that  convert  these 
dose  criteria  to  levels  of  measurable 
contamination  in  the  environment, 
should  minimize  the  likelihood  that 
new  information,  including  errors 
during  the  decommissioning  processes, 
would  significanUy  impact  the 
protection  of  public  health  and  safety  or 
the  enviroiunent. 

The  Conmiission  believes  t^e 
fundamental  reason  for  requiring 
additional  cleanup  would  hinge  on  the 
public  risk  associated  with  the 
remaining  radioactivity  at  the  site.  The 
existence  of  additional  contamination  or 
noncompliance  with  the 
decommissioning  plan  at  a  level  in 
excess  of  the  dose  criteria  but  less  than 
the  public  dose  limits  in  10  CFR  Part  20 
would  not,  by  themselves,  be  sufficient 
to  invalidate  the  finality  provision. 
Therefore,  the  wording  of  §  20.1401(c) 
captures  the  fundamental  issue. 

The  Commission  believes  the  terms 
"significant  public  risk"  and  "new 
information,"  as  used  in  §  20.1401(c),  do 


not  require  specific  definition  or 
clarification.  The  reason  lies  in  the  foct 
that  under  the  provisions  of  the  rule,  a 
licensee  is  allowed  to  demonstrate 
compliance  with  the  dose  criteria 
through  use  of  several  screening  and 
modeling  approaches.  Each  approach 
has  a  degree  of  conservatism  associated 
with  the  relationship  of  the  measurable 
level  of  a  contaminant  in  the 
environment  to  the  final  rule's  dose 
criterion.  Because  of  the  surveys 
required  of  the  licensee  and 
confirmatory  surveys  routinely 
performed  by  NRC,  the  chances  of 
previously  unidentified  contamination 
being  discovered  would  be  expected  to 
be  small.  Also,  contamination  that 
would  pose  a  significant  public  risk 
above  the  levels  implied  by  the  dose 
criterion  is  expected  to  be  smaller  still. 

Another  possibility  is  that  ongoing 
studies  will  lead  to  the  conclusion  that 
an  increased  risk  associated  with  a 
given  exposure  to  radiation  exists. 
Although  such  an  increase  can  occur  as 
indicated  by  the  continuing  studies  of 
Japanese  atomic  bomb  survivors,  the 
Commission  believes  that  demographic 
studies  of  populations  exposed  to 
differing  backgroimd  exposure  levels 
provide  a  defensible  boimd  on  the 
magnitude  of  any  increase  in  the  dose 
to  risk  conversion  &ctor.  Taken  alone, 
any  such  increase  would  not  be 
expected  to  affect  finality  decisions. 

Thus,  because  any  challenge  to 
finality  is  likely  to  involve  some 
unexpected  combination  of  factors,  the 
Commission  believes  that  attempting  to 
specifically  define  what  constitutes 
"new  information"  or  "significant 
public  risk"  is  ill-advised  because  the 
determination  would  be  made  on  a  case- 
by-case  basis. 

As  noted  in  Sections  IV. A  and  IV.D, 
there  are  issues  that  have  been  raised  by 
EPA  regarding  the  acceptability  of  the 
unrestricted  dose  criterion  as  well  as  the 
inclusion  of  a  separate  groundwater 
standard.  These  issues  were  raised 
during  the  public  comment  period  as 
well  as  during  a  public  meeting  held 
April  21, 1997  to  explore  differences 
between  NRC  and  EPA  on  certain  issues 
in  the  final  rule.  As  noted  in  those 
sections,  EPA  has  indicated  that  it 
preferred  a  0.15  mSv/y  (15  mrem/y) 
TEDE  dose  criterion  for  uiuestricted  use 
and  inclusion  of  a  separate  groundwater 
standard  as  were  proposed  in  NRC's 
proposed  rule.  At  the  April  21,  1997 
meeting,  EPA  also  indicated  that  it  had 
concerns  with  inclusion  of  alternate 
criteria  and  with  certain  public 
participation  aspects  of  the  rule.  For  the 
reasons  described  in  some  detail  in 
Sections  IV.A,  IV.C,  P/.D.  and  IV.E.  the 
Commission  has  included  in  the  final 


rule  a  0.25  mSv/y  (25  mrem/y)  dose 
criterion  which  would  apply  to  all 
exposure  pathways  including 
groundwater,  an  alternate  criteria 
provision  for  certain  difficult  cases  to 
reduce  the  need  for  requests  for 
exemptions,  and  provisions  for 
substantive  participation  by  the  public, 
including  EPA. 

As  described  in  some  detail  in 
Sections  IV.A-IV.E,  the  Commission 
believes  that  the  overall  approach  to 
license  termination  in  this  final  rule 
(that  includes  unrestricted  and 
restricted  use  dose  criteria,  alternate 
criteria,  and  ALARA  considerations) 
protects  public  health  and  safety,  and 
that  the  approach  to  drinking  water 
protection  in  the  final  rule  provides  an 
appropriate  and  more  consistent  level  of 
protection  of  public  health  and  safety 
than  use  of  MCLs.  In  addition,  as  is 
further  described  in  those  sections,  it  is 
anticipated  that  in  the  large  majority  of 
situations  the  combination  of  ALARA 
considerations,  the  nature  of  the 
concrete  and  soil  removal  processes,  the 
use  of  restrictions  on  site  use  where 
appropriate,  and  the  effects  of 
radionuclide  decay  and  transport 
mechanisms  in  the  envirorunent  wrill 
result  in  the  lai^e  majority  of  NRC 
licensees  meeting  the  criteria  preferred 
by  EPA.  Those  sections  also  clearly 
indicate  that  alternate  criteria  will  be 
confined  to  rare  situations  and  require 
specific  Commission  approval  of  the 
license  termination  in  those  cases.  In 
addition,  the  Commission  believes  that 
the  provisions  of  the  final  rule  as 
described  in  Section  IV.E  provide  for  a 
substantive  level  of  public  involvement 
in  the  decommissioning  process. 

Thus  the  Commission  believes  that 
the  criteria  of  this  final  rule  provides 
protection  comparable  to  that  preferred 
by  EPA  and  that  therefore  it  would  be 
reasonable  for  EPA  to  find  NRC's  rule 
sufficiently  protective. 

Licensees  should  be  aware  that  if  they 
terminate  a  license  using  the  criteria  of 
this  rule,  there  is  some  potential  that  the 
license  termination  may  be  revisited  as 
part  of  an  EPA  proceeding,  although 
such  an  action  would  not  seem 
reasonable  for  the  same  reasons  that  site 
cleanups  noted  above  would  not  be 
revisited,  i.e.,  it  is  not  believed  that 
significant  public  risk  would  be 
determined  to  exist. 

F.3.4    Summary  of  rule  revisions  on 
finality.  Based  on  this  discussion,  the 
rule  has  not  been  changed  with  regard 
to  the  finality  issue. 
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F.4     Minimization  of  Contamination 
(Proposed  Rule  §§  20.1401(d)  and 
20.1408) 

F.4. 1     Proposed  rule  contents. 
Proposed  §  20.1401(d)  indicated  that 
applicants  for  licenses,  other  than 
renewals,  would  be  required  to  describe 
in  the  application  process  how  facility 
design  and  procedures  for  operation 
will  minimize  contamination  of  the 
facility  and  the  environment,  facilitate 
eventual  decommissioning,  and 
minimize  the  generation  of  radioactive 
waste. 

F.4. 2    Comments.  Some  commenters 
recommended  that  the  requirements  for 
describmg  facility  design  and 
procedures  for  waste  minimization 
should  apply  to  all  license  applicants 
and  not  only  to  applicants  for  new 
licenses.  One  commenter  recommended 
that  the  rule  remain  as  proposed  and  not 
apply  to  renewal  licenses. 

F.4. 3    Response.  The  intent  of  this 
provision  is  to  emphasize  to  a  license 
applicant  the  importance,  in  an  early 
stage  of  planning,  for  facilities  to  be 
designed  and  operated  in  a  way  that 
would  minimize  the  amoimt  of 
radioactive  contamination  generated  at 
the  site  during  its  operating  lifetime  and 
would  minimize  the  generation  of 
radioactive  waste  during 
decontamination.  Applicants  and 
existing  licensees,  including  those 
making  license  renewals,  are  already 
required  by  10  CFR  part  20  to  have 
radiation  protection  programs  aimed 
towards  reducing  exposure  and 
minimizing  waste.  In  particular, 
§20. 1101  (a)  requires  development  and 
implementation  of  a  radiation 
protection  plan  commensurate  with  the 
scope  and  extent  of  licensed  activities 
and  sufBcient  to  ensure  compliance 
with  the  provisions  of  10  CFR  part  20. 
Section  20.1101(b)  requires  licensees  to 
use,  to  the  extent  practicable, 
procedures  and  engineered  controls  to 
achieve  public  doses  that  are  ALARA.  In 
addition,  lessons  learned  and 
dociimented  in  reports  such  as  NUREG- 
1444  have  focused  attention  on  the  need 
to  minimize  and  control  waste 
generation  during  operations  as  part  of 
development  of  the  required  radiation 
protection  plans.  Furthermore,  the 
financial  assurance  requirements  issued 
in  the  January  27,  1988  (53  FR  24018), 
rule  on  planning  for  decommissioning 
require  licensees  to  provide  adequate 
funding  for  decommissioning.  These 
funding  requirements  create  great 
incentive  to  minimize  contamination 
and  the  amount  of  funds  set  aside  and 
expended  on  cleanup. 

Thus,  current  requirements  require 
both  applicants  and  existing  licensees. 


including  renewals,  to  minimize 
contamination.  Specific  minimization 
requirements  contained  in  the  proposed 
rule  are  directed  towards  those  making 
application  for  a  new  license  because  it 
is  more  likely  that  consideration  of 
design  and  operational  aspects  that 
would  reduce  dose  and  minimize  waste 
can  be  cost-effective  at  that  time 
compared  to  such  considerations  during 
the  license  renewal  stage  where  the 
existing  design  and  previous  operations 
may  be  major  constraints.  The 
Commission  continues  to  believe  that 
the  emphasis  should  continue  to  be 
directed  at  such  new  designs  and, 
therefore,  the  requirement  for 
minimization  has  been  retained  as 
proposed. 

F.4.4    Summary  of  rule  revisions  on 
minimization  of  contamination.  The 
requirement  in  the  proposed  rule  for 
imposition  of  the  requirement  on 
applicants  for  new  licenses  has  been 
retained  in  the  final  rule  in  §  20.1406 
but  has  not  been  further  extended. 

F.5    Provisions  for  Readily  Removable 
Residual  Radioactivity 

F.5. 1     Proposed  rule  contents. 
Proposed  §  20.1403(c)  indicated  that 
licensees  are  to  take  reasonable  steps  to 
remove  all  readily  removable  residual 
radioactivity  from  the  site. 

F.5.2    Comments.  Some  commenters 
recommended  either  deletion, 
modification,  or  clarification  of  the 
provision  for  readily  removable  residual 
radioactivity. 

F.5. 3    Response.  The  provision  for 
removal  of  "readily  removable"  residual 
radioactivity  was  intended  to  provide 
guidance  on  what  materials  should  be 
removed  even  if  the  removal  would 
have  little  effect  on  dose.  The  intent  of 
this  provision  is  to  define  the  basic 
remedies  that  are  a  matter  of  "good 
practice"  such  as  common 
housekeeping  techniques  (e.g..  washing 
with  moderate  amounts  of  detergent  and 
water)  that  do  not  generate  large 
volimies  of  radioactive  waste  requiring 
subsequent  disposal.  As  noted  in  the 
preamble  to  the  proposed  rule,  removal 
of  this  material  is  considered  a 
necessary  and  reasonable  step  toward 
ensuring  that  doses  to  the  public  £rom 
residual  radioactivity  are  ALARA.  These 
considerations  should  be  considered  as 
part  of  an  ALARA  evaluation  for 
plaiuiing  decommissioning  activities  in 
a  licensee's  radiation  protection 
program  as  required  by  §  20.1101(b). 

F.5. 4    Summary  of  rule  revisions  for 
readily  removable  radioactivity.  Because 
there  is  no  purpose  in  duplicating  an 
already  existing  requirement  for 
ALARA,  the  specific  provision 


regarding  "readily  removable"  has  been 
deleted  bom  the  final  rule. 

F.6    Separate  Standard  for  Radon 

F.6.1     Proposed  rule  contents. 
Proposed  §  20.1404(a)  did  not  contain  a 
separate  standard  for  radon. 

F.6.2    Comments.  Some  commenters 
indicated  that  the  rule  should 
specifically  include  reference  to  radon 
whereas  oUier  commenters  stated  that 
the  rule  should  not  include  standards 
for  radon  or  expressed  concerns  about 
the  complications  introduced  by  these 
considerations  and  the  fact  that 
background  radon  levels  are  so  high. 

F.6.3    Response.  Radon  is  a 
radioactive  gas  formed  by  the 
radioactive  decay  of  radium.  Radium  is 
a  member  of  the  naturally-occurring 
uranium-238  radioactive  decay  chain. 
Radionuclides  from  this  decay  chain  are 
found  in  natural  background  in  various 
concentrations  in  most  soils  and  rocks. 
Estimation  of  radon  dose  is  a 
consideration  for  this  rulemaking  only 
at  those  very  few  facilities  which  have 
been  contaminated  with  radium  as  a 
result  of  licensed  activities. 

Following  the  approach  taken  in  the 
proposed  rule,  this  final  rule  includes 
radiological  criteria  for  residual 
radioactivity  that  is  distinguishable 
from  background.  Because  of  nattiral 
transport  of  radon  gas  in  outdoor  areas 
due  to  diffusion  and  air  currents,  doses 
from  exposure  to  radon  in  outside  areas 
due  to  radium  in  the  soil  are  negligible. 
Within  buildings,  wide  variation  in 
local  concentrations  of  naturally 
occurring  indoor  radon,  well  in  excess 
of  the  0.25  mSv/y  (25  mrem/y)  dose 
criterion  discussed  in  Section  IV.A, 
have  been  observed  in  all  regions  of  the 
United  States.  The  dominant  bctor  in 
determining  indoor  radon  levels  are  the 
design  features  of  any  structures  at  a  site 
where  radium  is  present  in  the  soil. 
Certain  structural  features,  including 
energy  saving  measures  that  reduce  air 
exchange  with  the  outside,  can  have  the 
effect  of  trapping  radon  gas  writhin  a 
building,  thus  allowing  buildup  of 
radon  to  elevated  levels.  In  addition, 
indoor  radon  levels  can  vary 
significantly  over  time  due  to  seasonal 
changes  and  the  rate  of  air  flow  in 
rooms. 

Another  va.riable  in  radon  levels  is 
introduced  by  the  use  of  radon 
mitigation  techniques  in  buildings 
which  can  have  the  effect  of  reducing 
radon  levels  by  deliberate  venting  of  the 
gas  to  outside  areas.  In  many  parts  of  the 
country,  local  building  codes  have  been 
enacted  for  the  purpose  of  reducing 
radon  levels  in  homes,  in  particular  in 
areas  where  there  are  high  levels  of 
naturally  occurring  radium  and  radon. 
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The  variations  in  radon  levels 
described  above  make  it  very  difficult  to 
distinguish  between  naturally  occurring 
radon  and  radon  resulting  from  licensed 
material.  In  addition,  it  is  impractical  to 
predict  prospective  doses  from  exposure 
to  indoor  radon  due  to  problems  in 
predicting  the  design  features  of  future 
building  construction.  Because  of  these 
variations  and  the  limitation  of 
measurement  techniques,  the 
Commission  believes  that  it  is  not 
practical  for  licensees  to  distinguish 
between  radon  from  licensed  activities 
at  a  dose  comparable  to  a  0.25  mSv/y 
(25  mrem/y)  dose  criterion  and  radon 
which  occurs  naturally.  Therefore,  in 
implementing  the  finsd  rule,  licensees 
will  not  be  expected  to  demonstrate  that 
radon  from  licensed  activities  is 
indistinguishable  from  background  on  a 
site-specific  basis.  Instead  this  may  be 
considered  to  have  been  demonstrated 
on  a  generic  basis  when  radiiun,  the 
principal  precuraor  to  radon,  meets  the 
requirements  for  unrestricted  release, 
without  including  doses  from^  the  radon 
pathway. 

In  some  instances  it  may  not  be 
reasonable  to  achieve  levels  of  residual 
concentrations  of  radon  precursors 
within  the  limit  for  uiuestricted  use.  As 
discussed  in  Section  IV.B  for  cases  such 
as  these,  restricting  site  use  by  use  of 
institutional  controls  could  be 
considered  by  a  licensee  as  a  means  to 
limit  the  doses  from  precursors  by 
limiting  access  to  tke  site.  Under  the 
restricted  use  provisions  of  the  rule, 
these  doses  are  required  to  be  further 
reduced  based  on  ALARA  principles.  In 
developing  guidance  on  the  application 
of  ALARA  in  such  cases,  the 
Commission  vfill  also  consider  the 
practicality  of  requiring  as  part  of 
controls  the  use  of  radon  mitigation 
techniques  in  existing  or  future 
structures. 

F.6.4    Summary  of  rule  revisions.  No 
change  to  the  final  rule  has  been  made. 

F.  7    Calculation  of  TEDE  Over  1 000 
Years  to  Demonstrate  Compliance  With 
Dose  Standard  (Proposed  Rule 
§  20.1403(a)) 

F.  7. 1     Proposed  rule  contents. 
Proposed  §  20.1403(a)  stated  that  when 
calculating  the  TEDE.  the  licensee  shall 
base  estimates  on  the  TEDE  expected 
within  the  first  1000  years  after 
deconunissioning. 

F.  7.2    Comments.  Some  conmienters 
objected  to  the  proposed  1000-year  time 
frame  for  calculating  dose  and  wanted  it 
lengthened  to  better  predict  health 
effects  over  the  hazardous  life  of  each 
isotope.  Other  commenters  wanted  the 
proposed  1000-year  time  frame 
shortened  because  it  is  inconsistent 


with  10  CFR  part  40.  Appendix  A,  and 
10  CFR  part  61  that  use  times  of  200- 
500  years. 

F.7.3    flesponse.  As  previously 
discussed  in  the  preamble  to  the 
proposed  rule,  the  Commission  believes 
use  of  1000  years  in  its  calculation  of 
maximum  dose  is  reasonable  based  on 
the  nature  of  the  levels  of  radioactivity 
at  decommissioned  sites  and  the 
potential  for  changes  in  the  physical 
characteristics  at  the  site  over  long 
periods  of  time.  Unlike  analyses  of 
situations  where  large  quantities  of 
long-lived  radioactive  material  may  be 
involved  (e.g.,  a  high-level  waste 
repository)  and  where  distant  futiire 
calculations  may  provide  some  insight 
into  consequences,  in  the  analysis  for 
decommissioning,  where  the 
consequences  of  exposure  to  residual 
radioactivity  at  levels  near  background 
are  small  and  peak  doses  for 
radionuclides  of  interest  in 
decommissioning  occur  within  1000 
years,  long  term  modeling  thousands  of 
years  into  the  fut\ire  of  doses  that  are 
near  backgroimd  may  be  virtually 
meaningless.  In  10  CFR  part  40. 
Appendix  A  makes  reference  to  both  a 
200-year  and  1000-year  time  frame.  10 
CFR  part  61  references  the  design  of  a 
physical  barrier  rather  than  a 
calculation  of  exposure. 

F.  7. 4    Summary  of  rule  revisions. 
This  provision  has  been  retained  in 
§  20.1401(d)  of  the  final  rule. 

G.  Other  Comments 

G.l    Definitions  (Proposed  Rule 
§20.1003) 

G.1.1     Comments.  There  were 
comments  on  several  definitions  in 
§  20.1003  of  the  proposed  rule  including 
the  following: 

(1)  With  regard  to  the  definition  of 
backgroimd  radiation,  several 
commenters  opposed  defining 
"background  radiation"  in  terms  of 
currently  existing  levels  and  proposed 
defining  it  at  the  level  existing  when 
human  beings  and  other  organisms 
evolved;  i.e..  man-made  sources  of 
radiation  should  not  be  considered  to  be 
a  part  of  "background  radiation."  One 
commenter  suggested  that  the  term 
"natxirally  occurring  radioactive 
material,"  that  is  used  in  the  definition 
of  "background  radiation,"  should  also 
be  defined.  This  commenter  also 
suggested  that  the  word  "like,"  that 
precedes  "Chernobyl,"  should  be 
replaced  with  the  words  "such  as"  to 
clearly  indicate  that  an  example  is  being 
provided. 

(2)  With  regard  to  the  definition  of 
decommissioning,  several  conmienters 
recommended  that  license  termination 


not  be  specified  in  the  definition  of 
decommissioning  because  it  is  a 
separate  issue  from  decommissioning. 
Some  commenters  stated  that  licenses 
should  be  terminated  only  when  sites 
are  given  unrestricted  release  and  that 
restricted  use  should  not  be  permitted 
or  included  in  the  definition. 

(3)  Other  comments  were  also 
received  requesting  clarification  of  other 
definitions  contained  in  the  rule, 
including  inclusion  of  radon  in  the 
definition  of  background  and  the 
definitions  of  critical  group,  restricted 
use,  release  of  portions  of  sites, 
indistinguishable  from  background, 
readily  removable  radioactivity,  and 
SSABs. 

G.l. 2    Response.  The  only 
modification  that  the  proposed  rule 
made  to  the  existing  definition  of 
background  in  10  CFR  f>art  20  was  the 
inclusion  of  the  phrase  "or  from  past 
nuclear  accidents  like  Chernobyl  that 
contribute  to  backgroimd  radiation  and 
are  not  under  the  control  of  the 
licensee."  The  reason  for  this 
modification  was  to  further  clarify  the 
existing  requirement  regarding  sources 
of  radiation  and  radionuclides  that  can 
be  excluded  from  licensee  evaluation. 
After  review  of  the  comments,  the 
Commission  continues  to  believe  that 
the  inclusion  in  background  of  global 
fallout  from  weapons  testing  and 
accidents  such  as  Chernobyl  is 
appropriate.  No  compelling  reason  was 
presented  that  would  indicate  that 
remediation  should  include  material 
over  that  the  licensee  has  no  control  and 
that  is  present  at  comparable  levels  in 
the  environment  both  on  and  offsite. 

The  existing  definition  of 
deconmiissioning  in  10  CFR  parts  30, 
40,  50,  70,  and  72  was  incorporated  into 
the  regulations  on  June  27,  1988  (53  FR 
24018).  The  Commission  continues  to 
believe  that  "decommissioning"  is  a 
term  for  a  process  which  ultimately 
leads  to  termination  of  an  NRC  license 
for  unrestricted  use.  The  only  change  to 
the  existing  definition  made  by  the 
proposed  rule  would  be  adding  "release 
of  property  under  restricted  conditions" 
to  the  process  of  termination  of  the 
license.  In  response  to  commenters  who 
disagreed  with  permitting  restricted  use. 
Section  IV.B  contains  a  detailed  review 
of  issues  on  acceptability  of  restricted 
use.  Based  on  that  review,  the  final  rule 
continues  to  permit  restricted  use. 
Therefore,  the  definition  in  the 
proposed  rule  is  not  changed. 

Tne  remaining  comments  on 
definitions  reflect  specific  technical 
concerns  regarding  use  of  the  terms 
rather  than  the  definition  itself.  These 
concerns  are  discussed  in  detail  in  the 
responses  to  the  technical  issues 
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addressed  in  Sections  IV.A  through 
IV.F. 

G.1.3    Summary  of  rule  revisions. 
The  only  change  to  §  20.1003  is  a 
change  in  the  wording  of  the  definition 
of  background  to  replace  the  word 
"like"  with  the  words  "such  as"  before 
"Chernobyl '■  as  suggested  by  a 
commenter 

G.2    Need  for  Regulatory  Guidance 

G.2.1     Com/nen  £s.  Commenters 
requested  that  additional  regulatory 
guidance  be  provided  on  a  number  of 
subjects  including  decommissioning 
planning  for  sites  and  portions  of  sites, 
methods  for  demonstrating  compliance 
with  the  dose  criteria  and  with  ALARA, 
means  for  complying  with  restricted  use 
provisions  (including  SSAB  operations), 
and  contents  of  a  public  participation 
plan.  Specific  comments  were  received 
regarding  need  for  guidance  on 
modeling  (including  methods  for 
translating  contamination  levels  to  dose) 
and  surveys  (including  measurement  of 
contamination  at  low  levels),  and 
clarification  of  several  terms. 

G.2. 2    Response  Regulatory  guidance 
is  being  developed  in  the  areas 
requested.  Regulatory  guidance  being 
prepared  on  dose  calculations  and 
surveys  for  radiological  criteria  for 
decommissioning  describes  acceptable 
survey  methods  that  licensees  can  use. 
This  guidance  describes  methods  that 
licensees  can  use  to  convert  site 
contamination  to  dose  for  the  purpose  of 
compliance  with  the  rule  criteria  and  for 
estimating  ALARA.  The  guidance  is  the 
hirther  development  of  NUREG-1500 
issued  with  the  proposed  rule  and 
presents  an  approach  for  assessing  dose 
coupled  with  the  ability  to  incorporate 
site-specific  parameters.  Further 
guidajace  on  public  participation  and 
restricted  use  is  also  being  considered  to 
support  this  rule. 

G.3     Need  for  Flexibility 

G.3. 1     Comments.  Commenters 
indicated  that  it  is  important  to  provide 
flexibility  in  compliance  with  rule 
requirements  by  use  of  site-specific 
conditions,  ALARA,  and  exemptions  in 
implementation  of  the  criteria. 

G.3. 2    Response.  Use  of  site-specific 
conditions,  especially  in  calculation  of 
acceptable  contamination  levels  based 
on  site-specific  parameters, 
contamination  levels  and  volumes,  and 
usage  of  the  site,  is  permitted  in 
complying  with  the  regulations.  This 
will  be  discussed  more  fully  in  the 
regulatory  guidance.  Furthermore,  the 
final  rule  provides  for  establishing 
alternate  license  termination  criteria 
based  on  site-specific  considerations. 


G.4    Consistency  With  NRC's 
•Timeliness  Rule 

G.4.1     Comments.  Some  commenters 
indicated  that  the  rule  is  inconsistent 
with  NRC's  timeliness  rule  (59  FR 
36026;  July  15,  1994). 

G.4.2    Response.  The  timeliness  rule 
requires  licensees  to  notify  the 
Commission  promptly  when  a  decision 
is  made  to  permanently  cease  principal 
activities  or  whenever  principal 
activities  have  ceased  for  24  months. 
Further,  it  requires  licensees  to 
complete  decommissioning  within  24 
months.  The  Commission  may  approve 
an  alternate  schedule  to  complete 
decommissioning  provided  sufficient 
justification  is  provided  by  the  licensee. 

Although  this  rule  includes  options 
for  license  termination  or  transfer  to 
another  entity,  licensees  will  still  be 
expected  to  initiate  and  complete 
decommissioning  in  a  timely  manner.  If 
a  licensee  intends  to  use  the  restricted 
release  option,  the  licensee  is  expected 
to  promptly  assess  its  site 
characteristics,  submit  a 
decommissioning  plan  if  required, 
provide  financial  assurance,  and 
include  appropriate  public  participation 
in  its  decisionmaking.  Because  the 
requirements  allow  licensees  12  months 
to  submit  this  information  to  the 
Commission,  sufficient  time  should  be 
available.  The  Commission  may  grant 
additional  time  if  the  licensee 
demonstrates  that  the  relief  is  not 
detrimental  to  the  public  health  and 
safety  and  is  in  the  public  interest.  If  a 
licensee  is  unable  to  demonstrate  that 
release  of  a  site  would  not  prevent  a 
member  of  the  public  from  receiving  a 
dose  in  excess  of  the  public  dose  limit, 
the  site  would  not  be  released  but 
would  be  transferred  to  a  Government 
entity  or  maintained  under  license. 
These  cases  are  expected  to  be  rare  and 
will  be  handled  on  a  case-by-case  basis. 

G.5    Comments  From  Power  Reactor 
Decommissioning  Rulemaking 

G.5.1     Comments.  Conunents  were 
received  on  the  power  reactor 
decommissioning  rule  that  was  recently 
finalized  and  published  on  July  29, 1996 
(61  FR  39278),  requesting  that  the 
Commission  consider  the  elimination  of 
the  environmental  review  requirement 
at  the  license  termination  stage 
(§  50.82(a)(9)(ii)(G)  and  §  51.53(b))  for 
decommissioning  to  uiu-estricted  release 
conditions.  In  response,  the 
Commission  indicated  that  it  would 
consider  these  comments  in  the 
rulemaking  on  radiological  criteria  for 
decommissioning. 

G.5.2    Response.  The  Commission 
has  considered  the  elimination  of  the 


supplemental  environmental  review 
requirement  for  a  licensee  that  intends 
to  decommission  to  unrestricted  release 
conditions  as  required  in  this  final  rule 
and  has  decided  to  continue  to  retain 
this  requirement.  The  Commission 
considers  this  necessary  for  any 
particular  site  to  determine  if  the 
generic  analysis  encompasses  the  range 
of  environmental  impacts  at  that 
particular  site.  The  rationale  for 
retaining  this  requirement  was 
explained  in  the  preamble  to  the 
proposed  rule  and  has  not  changed. 

G.6    Mixed  Waste,  Hazardous  Waste, 
and  Naturally  Occurring  and 
Accelerator-Produced  Radioactive 
Material 

G.6.1    Comments.  Some  commenters 
stated  that  the  rule  should  address  the 
cleanup  of  sites  with  mixed  wastes. 
Other  commenters  recommended  that 
NRC  should  not  regulate  any 
nonradioactive  hazardous  material 
beyond  its  authority.  There  was 
disagreement  over  whether  NRC's 
approval  of  a  licensee's 
decommissioning  activities  should  be 
dependent  on  the  licensee  fulfilling 
other  agencies'  obligations,  especially 
where  accelerator  produced  materials 
may  exist.  Some  commenters  stated  that 
the  rule  criteria  are  incompatible  with 
naturally  occurring  and  accelerator- 
produced  radioactive  material  (NARM). 

G.6.2    Response.  The  final  rule  on 
radiological  criteria  for 
decommissioning  applies  to  residual 
radioactivity  from  all  licensed  and 
unlicensed  sources  used  by  the  licensee 
but  excludes  background  radiation.  As 
such,  the  NRC  or  Agreement  State, 
whether  acting  as  the  lead  or 
cooperating  agency  in  working  with  the 
licensee  to  ensure  appropriate 
remediation  of  a  contaminated  site, 
would  not  release  a  site  from  its  license 
unless  the  rule's  radiological  criteria 
were  met. 

NRC  responsibility  for  license 
termination  at  a  site  with  hazardous  or 
mixed  waste  onsite  is  principally  to 
determine  that  the  radiological 
component  of  the  mixed  waste  (e.g., 
contaminated  soil)  complies  with  the 
rule's  radiological  criteria.  Other 
regulatory  agencies  are  responsible  for 
control  of  the  hazardous  constituents 
and  must  be  notified  and  accept 
responsibility  for  appropriate 
management  of  the  released  site.  The 
same  approach  would  be  followed  in 
potentially  releasing  a  site  with 
groundwater  contamination  exceeding 
applicable  maximum  contaminant 
levels  of  nonradiological  substances. 
Note  that  under  the  Uranium  and  Mill 
Tailings  Recovery  and  Control  Act 
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(UMTRCA).  NRC  is  responsible  for  the 
regulation  of  certain  nonradioactive 
hazardous  materials. 

With  regard  to  NARM.  NRC's 
legislative  and  regulatory  authority 
extends  to  those  materials  and  facilities 
under  the  Atomic  Energy  Act  of  1954, 
as  amended,  and  not  to  accelerator 
produced  materials  or  naturally 
occurring  radioactive  material,  except  as 
it  is  defined  as  source  material  in  10 
CFR  part  40.4.  Section  IV.A,  notes  that, 
although  some  commenters  questioned 
the  relationship  of  this  rule  to  NARM, 
the  criteria  of  this  rule  apply  to  residual 
radioactivity  from  activities  under  a 
licensee's  control  and  not  to  background 
radiation  (that  includes  radiation  from 
naturally  occurring  radioactive  material 
(NORM)).  There  are  a  wide  variety  of 
sites  containing  NORM  subject  to  EPA 
jurisdiction  and  not  licensed  by  the 
NRC.  The  extent  to  which  the  criteria  in 
this  rule  would  apply  to  these  sites 
would  be  based  on  a  separate 
evaluation.  However,  the  considerations 
and  analyses  done  for  this  rulemaking 
in  the  Finjd  GEIS  and  regvilatory 
analysis  regarding  large  fuel  cycle  and 
non-fuel-cycle  facilities  containing  large 
quantities  of  naturally  occurring 
nuclides  such  as  luanium  and  thorium 
are  appropriate  for  certain  NORM  sites, 
and  the  broad  provisions  of  the  rule 
(such  as  control  of  sites  with  restrictions 
imposed,  use  of  alternate  cap  values, 
use  of  alternate  criteria,  and  public 
participation  aspects)  may  be  useful  in 
considerations  regarding  NORM  sites. 

G.7    Recycle 

G.7.1    Comments.  Commenters 
recommended  that  recycling  of 
equipment  or  materials  be  addressed  in 
more  depth  in  the  final  rule.  Several 
commenters  stated  that  recycling  of 
contaminated  materials  that  results  in 
increased  exposures  to  members  of  the 
public  is  unacceptable.  Other 
conunenters  favored  establishment  of 
criteria  for  recycled  materials. 

G.  7.2    Response.  The  proposed  rule 
did  not  specifically  address  the  recycle 
of  material  or  equipment 
decontaminated  as  a  result  of  the 
decommissioning  process.  The 
Commission  has  a  separate 
consideration  underway  of  the  issues 
related  to  cases  when  the  licensee 
proposes  to  intentionally  release 
material  containing  residual 
radioactivity  that  could  become 
available  for  reuse  or  recycle. 

Because  current  NRC  regulations  do 
not  contain  explicit  radiological  criteria 
for  release  of  equipment  and  materials, 
release  from  licensed  facilities  is 
currently  determined  by  NRC  on  a  case- 
by-case  basis  using  existing  guidance 


and  practices.  Current  practices  include 
radiation  surveys  to  document  the 
absence  of  licensed  radioactive  material, 
general  guidance  for  reactors  contained 
in  Regulatory  Guide  1.86  or  similar 
guidance  issued  for  materials  facilities, 
and  site-specific  technical  specifications 
and  license  conditions.  Although  these 
criteria  were  not  originally  derived  for 
the  case  of  recycle,  diey  have  been 
applied  for  many  years  in  a  wide  variety 
of  contexts. 

Continuation  of  the  case-by-case 
procedure  in  the  futxue  may  not  be 
practical  because  of  increased  quantities 
of  material  expected  from  larger  facility 
decommissionings.  Also,  interest  in 
recycling  slightly  contaminated  material 
is  growing  both  in  the  United  States  and 
in  other  countries  as  a  means  of 
conserving  resources  by  limiting  the 
amount  of  new  raw  materials  that  are 
necessary  to  produce  new  products  and 
equipment  and  by  reducing  the  costs  of 
disposing  of  large  volumes  of  slightly 
contaminated  material  that  may  pose 
very  small  risks  to  the  general  public. 
Codifying  criteria  would  allow  NRC  to 
more  effectively  deal  with  these  issues. 
Regulatory  action  separate  from  this 
decommissioning  action  by  NRC,  that 
would  provide  clear,  consistent  criteria 
in  this  area,  is  being  considered. 
Specifically,  the  NRC  is  cooperating 
with  the  EPA  in  developing  the 
technical  basis  for  a  recycle  rulemaking. 
At  present,  the  EPA  is  developing  its 
plans  for  such  a  rulemaking.  The  NRC 
will  determine  what  course  of  action  it 
will  take  regarding  rulemaking  related 
to  recycle  after  consideration  of  EPA 
plans.  Full  opportunity  for  early  public 
involvement  and  comment  regarding 
that  regulatory  action  is  anticipated. 
Because  of  this  background,  no  revision 
to  this  decommissioning  rule  to 
consider  recycling  is  being  made. 

G.8    The  Rulemaking  Process 

G.8.1    Comments.  Several 
commenters  expressed  satisfaction  with 
the  enhanced  rulemaking  process 
undertaken  by  the  NRC  for  the 
decommissioning  rule.  Of  those 
commenters  who  opposed  the  proposed 
decommissioning  standards  for  not 
being  sufficiently  restrictive,  some  were 
critical  of  the  rulemaking  process  and 
suggested  that  the  NRC  had  ignored 
their  earlier  participation.  Other 
commenters  expressed  dissatisfaction 
with  the  proposed  standards  because 
they  are  overly  restrictive.  The  DOE 
stated  that  it  supported  the  NRC  effort 
to  issue  the  rule  and  the  joint  efforts  of 
the  EPA  and  the  NRC  to  coordinate  their 
respective  rulemaking  proceedings. 

G.8.2    Response.  The  NRC  has 
conducted  what  it  considers  to  be  an 


extensive  effort  at  enhemcing 
participation  in  the  early  stages  of  this 
rulemaking  process  through  a  series  of 
workshops  and  environmental  impact 
statement  scoping  meetings  for  affected 
interests  that  solicited  public  comment 
with  regard  to  radiological  criteria  for 
decommissioning.  The  extent  of  these 
meetings  was  discussed  in  the  preamble 
to  the  proposed  rule. 

The  workshops  and  the  scoping 
meetings  were  not  designed  to  seek 
"consensus"  in  the  sense  that  there  is 
agreement  on  how  each  issue  should  be 
resolved,  but  rather  to  ensure  that,  with 
informed  discussion,  relevant  issues 
h^v..  Seen  identified  and  information 
e.  A      ged  on  these  issues. 

Subsequent  to  the  workshops  and 
scoping  meetings,  the  Commission 
developed  the  policies  and 
requirements  that  were  deemed 
appropriate  for  a  rule  on  radiological 
criteria  for  decommissioning. 
Information  and  concepts  developed  in 
the  workshops  were  factored  into  this 
process.  For  example,  a  number  of 
themes  from  the  workshops,  such  as 
consideration  of  restricted  use  options, 
increased  public  p>articipation  in  the  site 
decommissioning  process,  and  a  desire 
to  return  sites  to  levels 
indistinguishable  from  background, 
were  considered  during  the  rulemaking. 
The  Commission  also  considered  the 
approaches  of  scientific  bodies  such  as 
the  ICRP  and  NCRP.  precedents  of  its 
other  rulemakings  with  regard  to 
radiation  protection  such  as  10  CFR  part 
20,  input  from  EPA  regarding 
appropriate  risk  levels,  technical  input 
from  NRC  contractors  regarding 
capability  to  measure  at  low  radiation 
levels,  and  the  costs  and  impacts  of 
achieving  alternate  levels. 

Preliminary  conclusions  regarding 
this  effort  were  contained  in  the  NRC 
stafFs  draft  rule  (59  FR  4868,  February 
2,  1994)  that  was  sent  to  Agreement 
States,  workshop  participants,  and  other 
interested  parties.  The  intent  of  this 
informal  comment  period  in  advance  of 
a  proposed  rule  was  to  provide  an 
opportunity  for  interested  parties  to 
comment  on  the  adequacy  of  the  draft 
criteria. 

Resolution  of  comments  from  the 
workshops  and  from  circulation  of  the 
NRC  staff  draft  was  discussed  in  the 
preamble  of  the  proposed  rule 
published  on  August  22,  1994  (59  FR 
43200).  The  preamble  indicates  the 
evolution  of  the  NRC's  approach  to  this 
rulemaking  as  a  result  of  the  workshops 
and  the  other  activities  noted  above. 

Qearly,  there  are  a  number  of  specific 
areas  which  remain  difficult  to  resolve 
or  on  which  to  reach  a  "consensus." 
These  areas  include  the  precise  level  of 
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permissible  radiological  criteria  for 
decommissioning,  restricted  use  as  a 
means  for  terminating  a  license,  and  the 
extent  of  public  participation.  It  is  the 
NRC's  consideration  that  the  rulemaking 
process  has  allowed  an  airing  of 
differing  opinions  with  regard  to  these 
as  well  as  other  issues. 

V.  Agreement  State  Compatibility 

The  Commission  has  determined  that 
this  rule  will  be  a  Division  2  matter  of 
compatibility.  For  the  discussion  on  the 
basis  for  this  determination,  see  Section 

rv.F.i. 

VI.  Relationship  Between  the  Generic 
Environmental  Impact  Statement  and 
Site-Specific  Decommissioning  Actions 

The  Generic  Environmental  Impact 
Statement  (GEIS)  prepared  by  the 
Commission  on  this  rulemaking 
evaluates  the  environmental  impacts 
associated  with  the  remediation  of 
several  types  of  NRC-licensed  facilities 
to  a  range  of  residual  radioactivity 
levels.  The  Commission  believes  that 
the  generic  analysis  will  encompass  the 
impacts  that  will  occiu  in  most 
Commission  decisions  to  decommission 
an  individual  site  where  the  licensee 
proposes  to  release  the  site  for 
uiuestricted  use.  Therefore,  the 
Commission  plans  to  rely  on  the  GEIS 
to  satisfy  its  obligations  under  the 
National  Environmental  Policy  Act 
regarding  individual  decommissioning 
decisions  that  nfeet  the  0.25  mSv/y  (25 
mrem/y)  criterion  for  unrestricted  use. 
However,  the  Commission  will  still 
initiate  an  environmental  assessment 
regarding  any  particular  site,  for  which 
a  categorical  exclusion  is  not  applicable, 
to  determine  if  the  generic  analysis 
encompasses  the  range  of  environmental 
impacts  at  that  particular  site. 

The  rule  also  provides  for  the 
termination  of  the  license  and  the 
release  of  a  site  under  restricted  use 
conditions  if  the  licensee  can 
demonstrate  that  land  use  restrictions  or 
other  types  of  institutional  controls  will 
provide  reasonable  assurance  that  the 
0.25  mSv/y  (25  mrem/y)  limit  can  be 
met.  The  types  of  controls  and  their 
contribution  to  providing  reasonable 
assurance  that  the  0.25  mSv/y  (25 
mrem/y)  limit  can  be  met  for  a 
particular  site  will  differ  for  each  site  in 
this  category.  Similarly,  the  rule  also 
provides  that  termination  of  the  license 
under  alternate  criteria  will  be 
considered  by  the  Commission  in 
certain  site-specific  situations  that 
would  also  differ  for  each  site  in  this 
category.  Therefore,  the  enviroiunental 
impacts  for  these  cases  cannot  be 
analyzed  on  a  generic  basis  and  the 
Commission  will  conduct  an 


independent  environmental  review  for 
each  site-specific  decommissioning 
decision  where  land  use  restrictions  or 
institutional  controls  are  relied  on  by 
the  licensee  or  where  alternate  criteria 
are  proposed. 

The  GEIS  indicates  that  the 
decommissioning  for  certain  classes  of 
licensees  (e.g.,  licensees  using  only 
sealed  sources)  vrill  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore,  the 
Commission  is  amending  §  51.22  of  the 
Commission's  regulations  to  specify  that 
the  decommissioning  of  these  types  of 
licenses  are  actions  eligible  for 
categorical  exclusion  from  the 
Commission's  environmental  review 
process. 

Vn.  Final  Generic  Environmental 
Impact  Statement:  Availability 

As  required  by  the  National 
Environmental  Policy  Act  of  1969.  as 
amended,  and  the  Commission's 
regulations  in  Subpart  A  of  10  CFR  part 
51,  the  NRC  has  prepared  a  final  generic 
environmental  impact  statement 
(NUREG-1496)  on  this  proposed  rule. 

The  final  generic  environmental 
impact  statement  is  available  for 
inspection  in  the  NRC  Public  Document 
Room.  2120  L  Street  NW.  (Lower  Level), 
Washington.  DC.  Single  copies  of  the 
final  generic  environmental  impact 
statement  (NUREG-1496)  may  be 
obtained  by  written  request  or  telefax 
(301-415-2260)  from:  Office  of 
Administration,  Attention:  Distribution 
and  Services  Section,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Background  documents  on  the 
rulemaking,  including  the  text  of  the 
final  rule,  the  final  GEIS,  and  the 
regulatory  analysis,  are  also  available  for 
downloading  and  viewing  on  the  NRC 
Enhanced  Participatory  Rulemaking  on 
Radiological  Criteria  for 
Decommissioning  Electronic  Bulletin 
Board,  1-800-880-6091  (see  58  FR 
37760  (July  13.  1993)).  The  bulletin 
board  may  be  accessed  using  a  personal 
computer,  a  modem,  and  most 
commonly  available  communications 
software  packages.  The  communications 
software  should  have  parity  set  to  none, 
data  bits  to  8,  and  stop  bits  to  1  (N.8,1) 
and  use  ANSI  or  VT-100  terminal 
emulation.  For  more  information  call 
Ms.  Christine  Daily.  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Phone  (301)  415-6026;  FAX 
(301)415-5385. 

Vni.  Paperwork  Reduction  Act 
Statement 

This  final  rule  amends  information 
collection  requirements  that  are  subject 


to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.).  These 
requirements  were  approved  by  the 
Office  of  Management  and  Budget, 
approval  number  3150-0014. 

The  public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  31.6  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  on  any  aspect  of  this 
collection  of  information,  including 
suggestions  for  reducing  the  burden,  to 
the  Information  and  Records 
Management  Branch  (T-6  F33).  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  or  by 
Internet  electronic  mail  to 
BJSl@NRC.GOV;  and  to  the  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  NEOB-10202, 
(3150-0011  and  3150-0093),  Office  of 
Management  and  Budget,  Washington, 
DC  20503. 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number. 

IX.  Regulatory  Analysis 

The  Commission  has  prepared  a 
regulatory  analysis  on  this  final 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
analysis  is  available  for  inspection  in 
the  NRC  Public  Document  Room.  2120 
L  Street  NW.  (Lower  Level), 
Washington.  DC.  Single  copies  of  the 
analysis  may  be  obtained  by  writteu 
request  from  the  Radiation  Protection 
and  Health  Effects  Branch  (RPHEB) 
Secretary,  Office  of  Nuclear  Regulatory 
Research,  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555. 

Background  documents  on  the 
rulemaking,  including  the  text  of  the 
final  rule,  the  final  GEIS,  and  the 
regulatory  analysis  are  also  available  for 
downloading  and  viewing  on  the  NRC 
Enhanced  Participatory  Rulemaking  on 
Radiological  Criteria  for 
Decommissioning  Electronic  Bulletin 
Board  (see  Section  VII,  above). 

X.  Regulatory  Flexibility  Certification 

As  required  by  the  Regulatory 
Flexibility  Act  of  1980.  5  U.S.C.  605(b), 
the  Commission  certifies  that  this  rule, 
if  adopted,  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  Although  the 
final  rule  would  coverall  22.000 
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licensees  regulated  by  the  NRC  and 
Agreement  States,  small  entities  covered 
by  this  rule  are  primarily  licensees  that 
possess  and  use  only  materials  with 
short  half-lives  or  materials  only  in 
sealed  sources.  Decommissioning  efforts 
for  these  licensees  are  simple  and 
require  only  that  sealed  sources  are 
properly  disposed  of  or  that  short-lived 
materials  are  allowed  to  decay. 
Complete  details  of  the  cost  analysis  are 
contained  in  the  regulatory  analysis. 

XI.  Backfit  Ana]3rsi8 

The  NRC  has  determined  that  the 
backfit  rule.  10  CFR  50.109,  does  not 
apply  to  this  final  rule  and  therefore,  a 
backfit  analysis  is  not  required  for  this 
final  rule  because  these  amendments  do 
not  involve  reactor  operations  and 
therefore  do  not  involve  any  provisions 
that  would  impose  backfits  as  defined  in 
10  CFR  5Q.109(a)(l). 

Xn.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  the  NRC  has 
determined  that  this  action  is  not  a 
"major"  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget. 

List  of  Subiects 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Occupational  and  public  dose 
limits,  Occupational  safety  and  health. 
Packaging  and  containers,  Permissible 
doses.  Radiation  protection.  Reporting 
and  recordkeeping  requirements. 
Respiratory  protection.  Special  nuclear 
material.  Source  material.  Siuveys  and 
monitoring.  Waste  treatment  and 
disposal. 

10CFBPart30 

Byproduct  material.  Criminal 
penalties.  Government  contracts, 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts,  Hazardous  materials 
transportation.  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements.  Source  material, 
Uranium. 

10  CFR  Part  50 

Antitrust.  Classified  information. 
Criminal  penalties.  Fire  protection, 


Intergovernmental  relations.  Nuclear 
power  plants  and  reactors,  Radiation 
protection,  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  51 

Administrative  practice  and 
procedure,  Environmental  impact 
statements,  Environmental  regulations, 
assessments  and  reports,  NEPA 
procedures.  Nuclear  materials.  Nuclear 
power  plants  and  reactors,  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accounting.  Nuclear 
materials,  Packaging  and  containers, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment,  Seciuity  measures.  Special 
nuclear  material. 

10  CFR  Part  72 

Manpower  training  programs,  Nuclear 
materials,  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements,  Security  measures,  Spent 
ftiel. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553; 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  20,  30,  40, 
50.51,  70,  and  72. 

PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63,  65,  81,  103,  104, 
161,  182,  186.  68  Stat.  930.  933,  935,  936, 
937,  948,  953,  955,  as  amended  (2  U.S.C. 
2073.  2093,  2095,  2111,  2133,  2134,  2201, 
2232,  2236),  sees.  201,  as  amended,  202,  206, 
88  Stat.  1242.  as  amended,  1244,  1246  (42 
U.S.C.  5841,5842,5846). 

2.  In  §  20.1003,  the  definition  of 
Background  radiation  is  revised  and 
new  definitions  Critical  Group, 
Decommission.  Distinguishable  from 
background,  and  Residual  radioactivity 
are  added  in  alphabetical  order  to  read 
as  follows: 

$20.1003    Definitions. 

•         *         •         «         » 

Background  radiation  means 
radiation  from  cosmic  sources;  naturally 
occurring  radioactive  material, 
including  radon  (except  as  a  decay 
product  of  source  or  special  nuclear 
material);  and  global  fallout  as  it  exists 
in  the  environment  from  the  testing  of 


nuclear  explosive  devices  or  from  past 
nuclear  accidents  such  as  Chernobyl 
that  contribute  to  background  radiation 
and  are  not  under  the  control  of  the 
licensee.  "Background  radiation"  does 
not  include  radiation  from  source, 
byproduct,  or  special  nuclear  materials 
regulated  by  the  Commission. 
*        *        «        *        * 

Critical  Group  means  the  group  of 
individuals  reasonably  expected  to 
receive  the  greatest  exposure  to  residual 
radioactivity  for  any  applicable  set  of 
circumstances. 

Decommission  means  to  remove  a 
facility  or  site  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits — 

(1)  Release  of  the  property  for 
unrestricted  use  and  termination  of  the 
license;  or 

(2)  Release  of  the  property  under 
restricted  conditions  and  termination  of 
the  license. 
***** 

Distinguishable  from  background 
means  that  the  detectable  concentration 
of  a  radionuclide  is  statistically  different 
from  the  background  concentration  of 
that  radionuclide  in  the  vicinity  of  the 
site  or,  in  the  case  of  structures,  in 
similar  materials  using  adequate 
measiu^ment  technology,  survey,  and 
statistical  techniques. 
***** 

Residual  radioactivity  means 
radioactivity  in  structures,  materials, 
soils,  groundwater,  and  other  media  at 
a  site  resulting  from  activities  under  the 
licensee's  control.  This  includes 
radioactivity  from  ail  licensed  and 
unlicensed  sources  used  by  the  licensee, 
but  excludes  background  radiation.  It 
also  includes  radioactive  materials 
remaining  at  the  site  as  a  result  of 
routine  or  accidental  releases  of 
radioactive  material  at  the  site  and 
previous  burials  at  the  site,  even  if  those 
burials  were  made  in  accordance  with 
the  provisions  of  10  CFR  part  20. 
***** 

3.  In  §  20. 1009.  paragraph  (b)  is 
revised  to  read  as  follows: 

§  20. 1 009    Information  collection 
requirements:  0MB  approval. 

***** 

(b)  The  approved  information 
collection  requirements  contained  in 
this  part  appear  in  §§  20.1003,  20.1101, 
20.1202,  20.1203.  20.1204,  20.1206. 
20.1208,  20.1301.  20.1302,  20.1403, 
20.1404,  20.1406,  20.1501,  20.1601, 
20.1703,  20.1901.  20.1902,  20.1904, 
20.1905,  20.1906,  20.2002,  20.2004, 
20.2006.  20.2102,  20.2103.  20.2104, 
20,2105,  20.2106,  20.2107.  20.2108, 
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20.2110,  20.2201,  20.2202.  20.2203, 

20  2204,  20.2205,  20.2206,  20.2301,  and 

Appendices  F  and  G  to  10  CFR  Part  20. 

•        *        •        *         * 

4.  A  new  subpart  E  entitled 
"Radiological  Criteria  for  License 
Termination,"  is  added  to  10  CFR  part 
20  to  read  as  follows: 

Subpart  E— Radiological  Criteria  for 
License  Termination 

Sec. 

20.1401  General  provisions  and  scope. 

20.1402  Radiological  criteria  for 
unrestricted  use. 

20.1403  Criteria  for  license  termination 
under  restricted  conditions. 

20.1404  Alternate  criteria  for  license 
termination. 

20.1405  Public  notification  and  pnblic 
participation. 

20.1406  Minimization  of  contamination. 

§20.1401    General  provisions  and  scope. 

(a)  The  criteria  in  this  subpart  apply 
to  the  decommissioning  of  facilities 
licensed  under  parts  30,  40,  50,  60,  61, 
70,  and  72  of  this  chapter,  as  well  as 
other  facilities  subject  to  the 
Commission's  jurisdiction  under  the 
Atomic  Energy  Act  of  1954.  as  amended, 
and  the  Energy  Reorganization  Act  of 
1974,  as  amended.  For  high-level  and 
low-level  waste  disposal  facilities  (10 
CFR  parts  60  and  61),  the  criteria  apply 
only  to  ancillary  surface  facilities  that 
support  radioactive  waste  disposal 
activities.  The  criteria  do  not  apply  to 
uranium  and  thorium  recovery  facilities 
already  subject  to  appendix  A  to  10  CFR 
part  40  or  to  uranium  solution 
extraction  facilities. 

(b)  The  criteria  in  this  subpart  do  not 
apply  to  sites  which: 

(1)  Have  been  decommissioned  prior 
to  the  effective  date  of  the  rule  in 
accordance  with  criteria  identified  in 
the  Site  Decommissioning  Management 
Plan  (SDMP)  Action  Plan  of  April  16. 
1992  (57  FR  13389); 

(2)  Have  previously  submitted  and 
received  Commission  approval  on  a 
license  termination  plan  (LTP)  or 
decommissioning  plan  that  is 
compatible  with  the  SDMP  Action  Plan 
criteria;  or 

(3)  Submit  a  sufficient  LTP  or 
decommissioning  plan  before  August 
20,  1998  and  such  LTP  or 
decdmmissioning  plan  is  approved  by 
the  Commission  before  August  20,  1999 
and  in  accordance  with  the  criteria 
identified  in  the  SDMP  Action  Plan, 
except  that  if  an  EIS  is  required  in  the 
submittal,  there  will  be  a  provision  for 
day-for-day  extension. 

(c)  After  a  site  has  been 
decommissioned  and  the  license 
terminated  in  accordance  with  the 


criteria  in  this  subpart,  the  Commission 
will  require  additional  cleanup  only  if, 
based  on  new  information,  it  determines 
that  the  criteria  of  this  subpart  were  not 
met  and  residual  radioactivity 
remaining  at  the  site  could  result  in 
significant  threat  to  public  health  and 

safety.  

(d)  When  calculating  TEDE  to  the 
average  member  of  the  critical  group  the 
licensee  shall  determine  the  peak 
annual  TEDE  dose  expected  within  the 
first  1000  years  after  decommissioning. 

§  20. 1 402    Radiological  criteria  for 
unrestricted  use. 

A  site  will  be  considered  acceptable 
for  unrestricted  use  if  the  residual 
radioactivity  that  is  distinguishable 
from  bacfkground  radiation  results  in  a 
TEDE  to  an  average  member  of  the 
critical  group  that  does  not  exceed  25 
mrem  (0.25  mSv)  per  year,  including 
that  from  groundwater  sources  of 
drinking  water,  and  the  residual 
radioactivity  has  been  reduced  to  levels 
that  are  as  low  as  reasonably  achievable 
(ALARA).  Determination  of  the  levels 
which  are  ALARA  must  take  into 
account  consideration  of  any 
detriments,  such  as  deaths  from 
transportation  accidents,  expected  to 
potentially  result  from  decontamination 
and  waste  disposal. 

§  20. 1 403    Criteria  for  license  termination 
under  restricted  conditions. 

A  site  will  be  considered  acceptable 
for  license  termination  under  restricted 
conditions  if: 

(a)  The  licensee  can  demonstrate  that 
further  reductions  in  residual 
radioactivity  necessary  to  comply  with 
the  provisions  of  §  20.1402  would  result 
in  net  public  or  environmental  harm  or 
were  not  being  made  because  the 
residual  levels  associated  with  restricted 
conditions  are  ALARA.  Determination 
of  the  levels  which  are  ALARA  must 
take  into  account  consideration  of  any 
detriments,  such  as  traffic  accidents, 
expected  to  potentially  result  from 
decontamination  and  waste  disposal; 

(b)  The  licensee  has  made  provisions 
for  legally  enforceable  institutional 
controls  that  provide  reasonable 
assurance  that  the  TEDE  from  residual 
radioactivity  distinguishable  fiT)m 
background  to  the  average  member  of 
the  critical  group  will  not  exceed  25 
mrem  (0.25  mSv)  per  year; 

(c)  The  licensee  has  provided 
sufficient  financial  assurance  to  enable 
an  independent  third  party,  including  a 
governmental  custodian  of  a  site,  to 
assume  and  carry  out  responsibilities  for 
any  necessary  control  and  maintenance 
of  the  site.  Acceptable  financial 
assurance  mechanisms  are — 


(1)  Funds  placed  into  an  account 
segregated  from  the  licensee's  assets  and 
outside  the  licensee's  administrative 
control  as  described  in  §  30.35(f)(1)  of 
this  chapter; 

(2)  Surety  method,  insurance,  or  other 
guarantee  method  as  described  in 

§  30.35(f)(2)  of  this  chapter; 

(3)  A  statement  of  intent  in  the  case 
of  Federal,  State,  or  local  Government 
licensees,  as  described  in  §  30.35(f)(4)  of 
this  chapter;  or 

(4)  When  a  governmental  entity  is 
assuming  custody  and  ownership  of  a 
site,  an  arrangement  that  is  deemed 
acceptable  by  such  governmental  entity. 

(d)  The  licensee  has  submitted  a 
decommissioning  plan  or  License 
Termination  Plan  (LTP)  to  the 
Commission  indicating  the  licensee's 
intent  to  decommission  in  accordance 
with  §§  30.36(d),  40.42(d),  50.82  (a)  and 
(b),  70.38(d),  or  72.54  of  this  chapter, 
and  specifying  that  the  licensee  intends 
to  decommission  by  restricting  use  of 
the  site.  The  licensee  shall  document  in 
the  LTP  or  decommissioning  plan  how 
the  advice  of  individuals  and 
institutions  in  the  community  who  may 
be  affected  by  the  decommissioning  has 
been  sought  and  incorporated,  as 
appropriate,  following  analysis  of  that 
advice. 

(1)  Licensees  proposing  to 
decommission  by  restricting  use  of  the 
site  shall  seek  advice  from  such  affected 
parties  regarding  the  following  matters 
concerning  the  proposed 
decommissioning — 

(i)  Whether  provisions  for 
institutional  controls  proposed  by  the 
licensee; 

(A)  Will  provide  reasonable  assurance 
that  the  TEDE  from  residual 
radioactivity  distinguishable  from 
background  to  the  average  member  of 
the  critical  group  will  not  exceed  25 
mrem  (0.25  mSv)  TEDE  per  year; 

(B)  Will  be  enforceable;  and 

(C)  Will  not  impose  undue  burdens  on 
the  local  community  or  other  affected 
parties. 

(ii)  Whether  the  licensee  has  provided 
sufficient  financial  assurance  to  enable 
an  independent  third  party,  including  a 
governmental  custodian  of  a  site,  to 
assume  and  cany  out  responsibilities  for 
any  necessary  control  and  maintenance 
of  the  site; 

(2)  In  seeking  advice  on  the  issues 
idenUfied  in  §  20.1403(d)(1),  the 
licensee  shall  provide  for: 

(i)  Participation  by  representatives  of 
a  broad  cross  section  of  community 
interests  who  may  be  affected  by  the 
decommissioning; 

(ii)  An  opportunity  for  a 
comprehensive,  collective  discussion  on 
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the  issues  by  the  participants 
represented;  and 

(iii)  A  publicly  available  summary  of 
the  results  of  all  such  discussions, 
including  a  description  of  the 
individual  viewpoints  of  the 
participants  on  the  issues  and  the  extent 
of  agreement  and  disagreement  among 
the  participants  on  the  issues;  and 

(e)  Residual  radioactivity  at  the  site 
has  been  reduced  so  that  if  the 
institutional  controls  were  no  longer  in 
effect,  there  is  reasonable  assurance  that 
the  TEDE  from  residual  radioactivity 
distinguishable  from  background  to  the 
average  member  of  the  critical  group  is 
as  low  as  reasonably  achievable  and 
would  not  exceed  either — 

(1)  100  mrem  (1  mSv)  per  year,  or 

(2)  500  mrem  (5  mSv)  per  year 
provided  the  licensee — 

(i)  Demonstrates  that  further 
reductions  in  residual  radioactivity 
necessary  to  comply  with  the  100 
mrem/y  (1  mSv/y)  value  of  paragraph 
(e)(1)  of  this  section  are  not  technically 
achievable,  would  be  prohibitively 
expensive,  or  would  result  in  net  public 
or  environmental  harm; 

(ii)  Makes  provisions  for  durable 
institutional  controls; 

(iii)  Provides  sufficient  financial 
assurance  to  enable  a  responsible' 
government  entity  or  independent  third 
party,  including  a  governmental 
custodian  of  a  site,  both  to  carry  Out 
periodic  rechecks  of  the  site  no  less 
frequently  than  every  5  years  to  assure 
that  the  institutional  controls  remain  in 
place  as  necessary  to  meet  the  criteria  of 
§  20.1403(b)  and  to  assume  and  carry 
out  responsibilities  for  any  necessary 
control  and  maintenance  of  those 
controls.  Acceptable  financial  assurance 
mechanisms  are  those  in  paragraph  (c) 
of  this  section. 

S  20. 1 404    Altemate  criteria  for  license 
termination. 

(a)  The  Commission  may  terminate  a 
license  using  altemate  criteria  greater 
than  the  dose  criterion  of  §§  20.1402, 
20.1403(b),  and  20.1403(d)(l)(i)(A).  if 
the  licensee — 

(1)  Provides  assurance  that  public 
health  and  safety  would  continue  to  be 
protected,  and  that  it  is  unlikely  that  the 
dose  from  all  man-made  sources 
combined,  other  than  medical,  would  be 
more  than  the  1  mSv/y  (100  mremyy) 
limit  of  subpart  D,  by  submitting  an 
analysis  of  possible  sources  of  exposure; 

(2)  Has  employed  to  the  extent 
practical  restrictions  on  site  use 
according  to  the  provisions  of  §  20.1403 
in  minimising  exposures  at  the  site;  and 

(3)  Reduces  doses  to  ALARA  levels, 
taking  into  consideration  any  detriments 
such  as  traffic  accidents  expected  to 


potentially  result  from  decontamination 
and  waste  disposal. 

(4)  Has  submitted  a  decommissioning 
plan  or  License  Termination  Plan  (LTP) 
to  the  Commission  indicating  the 
licensee's  intent  to  decommission  in 
accordance  with  §§  30.36(d),  40.42(d), 
50.82  (a)  and  (b),  70.38(d),  or  72.54  of 
this  chapter,  and  specifying  that  the 
licensee  proposes  to  decommission  by 
use  of  altemate  criteria.  The  licensee 
shall  document  in  the  decommissioning 
plan  or  LTP  how  the  advice  of 
individuals  and  institutions  in  the 
community  who  may  be  affected  by  the 
decommissioning  has  been  sought  and 
addressed,  as  appropriate,  following 
analysis  of  that  advice.  In  seeking  such 
advice,  the  licensee  shall  provide  for: 

(i)  Participation  by  representatives  of 
a  broad  cross  section  of  commiuiity 
interests  who  may  be  affected  by  the 
decommissioning; 

(ii)  An  opportunity  for  a 
comprehensive,  collective  discussion  on 
the  issues  by  the  participants 
represented;  and 

(iii)  A  publicly  available  summary  of 
the  results  of  all  such  discussions, 
including  a  description  of  the 
individual  viewpoints  of  the 
participants  on  the  issues  and  the  extent 
of  agreement  and  disagreement  among 
the  participants  on  the  issues. 

(b)  The  use  of  altemate  criteria  to 
terminate  a  license  requires  the 
approval  of  the  Commission  after 
consideration  of  the  NRC  staffs 
recommendations  that  will  address  any 
com.ments  provided  by  the 
Environmental  Protection  Agency  and 
any  public  comments  submitted 
pursuant  to  §20.1405. 

§  20. 1 405    Public  notification  and  public 
participation. 

Upon  the  receipt  of  an  LTP  or 
decommissioning  plan  from  the 
licensee,  or  a  proposal  by  the  licensee 
for  release  of  a  site  pursuant  to 
§§  20.1403  or  20.1404,  or  whenever  the 
Commission  deems  such  notice  to  be  in 
the  public  interest,  the  Commission 
shall: 

(a)  Notify  and  solicit  comments  from: 

(1)  local  and  State  governments  in  the 
vicinity  of  the  site  and  any  Indian 
Nation  or  other  indigenous  people  that 
have  treaty  or  statutory  rights  that  could 
be  affected  by  the  decommissioning; 
and 

(2)  the  Environmental  Protection 
Agency  for  cases  where  the  licensee 
proposes  to  release  a  site  pursuant  to 
§  20.1404. 

(b)  Publish  a  notice  in  the  Federal 
Register  and  in  a  forum,  such  as  local 
newspapers,  letters  to  State  or  local 
organizations,  or  other  appropriate 


fonun,  that  is  readily  accessible  to 
individuals  in  the  vicinity  of  the  site, 
and  solicit  comments  from  affected 
parties. 

S  20.1406    Minimization  of  contamination. 

Applicants  for  licenses,  other  than 
renewals,  after  August  20,  1997,  shall 
describe  in  the  application  how  facility 
design  and  procedures  for  operation 
will  minimize,  to  the  extent  practicable, 
contamination  of  the  facility  and  the 
environment,  facilitate  eventual 
decommissioning,  and  minimize,  to  the 
extent  practicable,  the  generation  of 
radioactive  waste. 

5.  In  §  20.2402,  paragraph  (b)  is 
revised  to  read  as  follows: 

§20.2402    Criminal  penaltiet. 

***** 

(b)  The  regulations  in  §§  20.1001 
through  20.2402  that  are  not  issued 
under  Sections  161b,  161i,  or  l&lo  for 
the  purposes  of  Section  223  are  as 
follows:  §§20.1001,  20.1002,  20.1003. 
20.1004,  20.1005,  20.1006,  20.1007, 
20.1008,  20.1009,  20.1405,  20.1704, 
20.1903,  20.1905,  20.2002,  20.2007, 
20.2301.  20.2302,  20.2401,  and  20.2402. 

PART  30— RULES  OF  GENERAL 
APPLICABILITY  TO  DOMESTIC 
UCENSING  OF  BYPRODUCT 
MATERIAL 

6.  The  authority  citation  for  part  30 
continues  to  read  as  follows: 

Anthoritir:  Sees.  81,  82.  161,  182.  183.  186, 
68  SUt.  935.  948,  953,  954,  955,  as  amended, 
sec.  234,  83  Stat  444,  as  amended  (42  U.S.C. 
2111.  2112,  2201,  2232,  2233,  2236,  2282); 
sees.  201.  as  amended,  202,  206.  88  Stat 
1242,  as  amended,  1244,  1246  (42  U.S.C. 
5841.5842,5846). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  as  amended  by 
Pub.  L.  102-486,  sec.  2902,  106  SUt  3123  (2 
U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec.  184,  68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Section  30.61  also  issued  under 
sec.  187,  68  Stat.  955  (42  U.S.C.  2237). 

7.  In  §  30.4,  the  definition  of 
Decommission  is  revised  to  read  as 
follows: 

§30.4    Definitions. 

*         *         *         *         « 

Decommission  means  to  remove  a 
facility  or  site  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits — 

(1)  Release  of  the  property  for 
unrestricted  use  and  termination  of  the 
license;  or 

(2)  Release  of  the  property  imder 
restricted  conditions  and  termination  of 
the  license. 
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8.  In  §  30.35.  paragraph  (f)(5)  is  added 
and  paragraph  (g)(3){iv)  is  revised  to 
read  as  follows: 

§  30.35    Financial  assurance  and 
recordkeeping  for  decommissioning. 

•  •         *         *         • 

(5)  When  a  governmental  entity  is 
assuming  custody  and  ownership  of  a 
site,  an  arrangement  that  is  deemed 
acceptable  by  such  governmental  entity. 

(g)*   '   • 

(3)*    *    • 

(iv)  All  areas  outside  of  restricted 
areas  that  contain  material  such  that,  if 
the  license  expired,  the  licensee  would 
be  required  to  either  decontaminate  the 
area  to  meet  the  criteria  for 
decommissioning  in  10  CFR  part  20, 
subpart  E,  or  apply  for  approval  for 
disposal  under  10  CFR  20.2002. 

•  •         »         «         • 

9.  In  §  30.36,  the  introductory  text  of 
paragraph  {j)(2)  and  paragraph  (k)(3)  are 
revised  to  read  as  follows: 

%  30.36    Expiration  and  termination  of 
iicanses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

*  *         «         •         • 

(j)*   *   * 

(2)  Conduct  a  radiation  ^irvey  of  the 

premises  where  the  licensed  activities 

were  carried  out  and  submit  a  report  of 

the  results  of  this  survey,  unless  the 

licensee  demonstrates  in  some  other 

manner  that  the  premises  are  suitable 

for  release  in  accordance  with  the 

criteria  for  decommissioning  in  10  CFR 

part  20,  subpart  E.  The  licensee  shall,  as 

appropriate — 

*  *        *        *      .  * 

(k)*  •  • 

(3)(i)  A  radiation  survey  has  been 
performed  which  demonstrates  that  the 
premises  are  suitable  for  release  in 
accordance  with  the  criteria  for 
decommissioning  in  10  CFR  part  20, 
subpart  E;  or 

(ii)  Other  information  submitted  by 
the  licensee  is  sufficient  to  demonstrate 
that  the  premises  are  suitable  for  release 
in  accordance  with  the  criteria  for 
decommissioning  in  10  CFR  part  20, 
subpart  E. 


PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

10.  The  authority  citation  for  part  40 
continues  to  read  as  follows: 

Authority:  S«C8.  62,  63,  64,  65,  81. 161, 
182,  183,  186,  68  SUt.  932.  933,  935,  948, 
953.  954,  955,  as  amended,  sees.  lle(2),  83, 
84.  Pub.  L  95-604.  92  SUt.  3033.  as 
amended.  3039.  sec.  234.  S3  SUt.  444.  as 
amended  (42  U.S.C.  2014(e)(2).  2092.  2093. 
2094.  2095.  2111.  2113.  2114.  2201.  2232. 


2233,  2236,  2282);  sec.  274.  Pub.  L.  86-373. 
73  Stat.  688  (42  U.S.C.  2021);  sees.  201,  as 
amended,  202,  206,  88  SUt.  1242,  as 
amended,  1244. 1246  (42  U.S.C.  5841,  5842, 
5846);  sec.  275,  92  Stat.  3021,  as  amended  by 
Pub.  L.  97^15,  96  Stat.  2067  (42  U.S.C 
2022). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  as  amended  by 
Pub.  L  102-486,  sec.  2902,  106  Stat.  3123. 
(42  U.S.C.  5851).  Section  40.31(g)  also  issued 
under  sec.  122.  68  Stat.  939  (42  U.S.C.  2152). 
Section  40.46  also  issued  under  sec.  184.  68 
Stat.  954.  as  amended  (42  U.S.C.  2234). 
Section  40.71  abo  issued  under  sec.  187.  68 
Stat.  955  (42  U.S.C.  2237). 

11.  In  §40.4,  the  definition  of 
Decommission  is  revised  to  read  as 
follows: 

S40.4    Definitions. 

•  •         •         »        • 

Decommission  means  to  remove  a 
facility  or  site  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits — 

(1)  Release  of  the  property  for 
unrestricted  use  and  termination  of  the 
license;  or 

(2)  Release  of  the  property  under 
restricted  conditions  and  termination  of 
the  license. 

•  •        •        •        • 

12.  In  §40.36,  paragraph  (e)(5)  is 
added  and  paragraph  (f){3)(iv)  is  revised 
to  read  as  follows: 

i  40.36    Financial  assurance  and 
recordkeeping  for  decommissioning. 

•  «         •         •         * 

(e)*   *  • 

(5)  When  a  governmental  entity  is 
assuming  custody  and  ownership  of  a 
site,  an  arrangement  that  is  deemed 
acceptable  by  such  governmental  entity. 

(f)*   *  * 
(3)«   •   • 

(iv)  All  areas  outside  of  restricted 
areas  that  contain  material  such  that,  if 
the  license  expired,  the  licensee  would 
be  required  to  either  decontaminate  the 
area  to  meet  the  criteria  for 
decommissioning  in  10  CFR  part  20, 
subpart  E,  or  apply  for  approval  for 
disposal  under  10  CFR  20.2002. 

•  *         •         •         • 

13.  In  §  40.42,  the  introductory  text  of 
paragraph  (j)(2)  and  paragraph  (k)(3)  are 
revised  to  read  as  follows: 

f  40.42    Expiration  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

•  •        •        •        • 

(2)  Conduct  a  radiation  survey  of  the 
premises  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
the  results  of  this  survey,  unless  the 
licensee  demonstrates  in  some  other 


manner  that  the  premises  are  suitable 
for  release  in  accordance  with  the 
criteria  for  decommissioning  in  10  CFR 
part  20,  subpart  E.  The  licensee  shall,  as 
appropriate — 


(k)*  *  • 

(3)(i)  A  radiation  survey  has  been 
performed  which  demonstrates  that  the 
premises  are  suitable  for  release  in 
accordance  with  the  criteria  for 
decommissioning  in  10  CFR  part  20, 
subpart  E;  or 

(ii)  Other  information  submitted  by 
the  licensee  is  sufficient  to  demonstrate 
that  the  premises  are  suitable  for  release 
in  accordance  with  the  criteria  for 
decommissioning  in  10  CFR  part  20, 
subpart  E. 


PART  50— DOMESTIC  LICENSING  OF 
PRODUCTION  AND  UTILIZATION 
FACILITIES 

14.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  Sees.  102,  103, 104, 105. 161, 
182,  183,  186,  189,  68  Stat.  936,  937,  938, 
948,  953,  954,  955,  956,  as  amended,  sec. 
234,  83  Stat.  1244.  as  amended  (42  U.S.C. 
2132.  2133,  2134,  2135,  2201.  2232.  2233, 
2236.  2239.  2282);  sees.  201.  as  amended, 
202,  206,  88  Stat  1242,  as  amended,  1244, 
1246  (42  U.S.C.  5841,  5842,  5846). 

Section  50.7  is  also  issued  under  Pub.  L 
95-601,  sec.  10,  92  Stat  2951  as  amended  by 
Pub.  L.  102-486,  sec.  2902, 106  Stat  3123  (42 
U.S.C.  5851).  Section  50.10  also  issued  under 
sees.  101, 185,  68  Stat  936,  955,  as  amended 
(42  U.S.C.  2131,  2235);  see.  ,102,  Pub.  L  91- 
190,  82  Stat  853  (42  U.S.C.  4332).  Sections 
50.13,  50.54(dd),  and  50.103  also  issued 
under  sec.  108,  68  Stat  939,  as  amended  (42 
U.S.C  2138). 

Sections  50.23,  50.35.  50.55,  and  50.56  also 
issued  under  sec.  185,  68  Stat  955  (42  U.S.C. 
2235).  Sections  50.33a,  50.55a  and  Appendix 
Q  also  issued  under  sec.  102,  Pub.  L.  91-190, 
83  Stat.  853  (42  U.S.C.  4332).  Sections  50.34 
and  50.54  also  issued  under  sec.  204, 88  Stat 
1245  (42  U.S.C.  5844).  Sections  50.58,  50.91. 
and  50.92  also  issued  under  Pub.  L.  97-415. 
96  Stat  2073  (42  U.S.C.  2239).  Section  50.78 
also  issued  under  sec.  122.  68  Stat  939  (42 
U.S.C.  2152).  Sections  50.80-50-81  also 
issued  under  sec.  184.  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Appendbc  F  also 
issued  under  sec.  187.  68  Stat  955  (42  U.S.C. 
2237). 

15.  In  §  50.2,  the  definition  of 
Decommission  is  revised  to  read  as 
follows: 

fSO^    Definitions. 

•        •        •        •        • 

Decommission  means  to  remove  a 
facility  or  site  safely  &om  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits — 
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(1)  Release  of  the  property  for 
unrestricted  use  and  termination  of  the 
license;  or 

(2)  Release  of  the  property  imder 
restricted  conditions  and  termination  of 
the  license. 


16.  In  §  50.82,  paragraphs  (a)(ll)(ii) 
and  (b)(6)(ii)  are  revised  to  read  as 
follows: 

f  50.82   Termination  of  lioenaa. 

•        •        •        •        • 

(a)  •  *  • 
(11)  •  •  • 

(ii)  The  terminal  radiation  survey  and 
associated  documentation  demonstrates 
that  the  facility  and  site  are  suitable  for 
release  in  accordance  with  the  criteria 
for  decommissioning  in  10  CFR  part  20, 
subpart  E. 

(b)  •  •  * 
(6)  •  •  * 

(ii)  The  terminal  radiation  survey  and 
associated  documentation  demonstrate 
that  the  facility  and  site  are  suitable  for 
release  in  accordance  with  the  criteria 
for  decommissioning  in  10  CFR  part  20, 
subpart  E. 


PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESTIC  UCENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

17.  The  authority  citation  for  part  51 
continues  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat  948.  as 
amended  (42  U.S.C.  2201);  sees.  201.  as 
amended,  202,  88  Stat  1242.  as  amended, 
1244  (42  U.S.C.  5841.  5842). 

Subpart  A  also  issued  under  National 
Environmental  Policy  Act  of  1969.  sees.  102. 
104.  105,  83  Stat  853-«54,  as  amended  (42 
U.S.C.  4332,  4334,  4335);  and  Pub.  L  95-604, 
Title  n,  92  Stat  3033-3041;  and  sec.  193, 
Pub.  L  101-575, 104  Stat  2835  (42  U.S.C. 
2243).  Sections  51.20,  51.30,  51.60,  51.61, 
51.80,  and  51.97  also  issued  under  sees.  135, 
141,  Pub.  L.  97-425,  96  Stat  2232,  2241,  and 
sec.  148,  Pub.  L.  100-203,  101  Stat  1330-223 
(42  U.S.C.  10155, 10161, 10168).  Section 
51.22  also  issued  under  see.  274,  73  Stat.  688, 
as  amended  by  92  Stat  3036-3038  (42  U.S.C. 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982.  sec.  121,  96  Stat  2228  (42  U.S.C. 
10141).  Sections  51.43,  51.67,  and  51.109 
also  issued  under  Nuclear  Waste  Policy  Act 
of  1982,  sec.  114(f),  96  Stat  2216,  as 
amended  (42  U.S.C  10134(f)). 

18.  In  §  51.22,  paragraph  (c)(20)  is 
added  to  read  as  follows: 

§  51 .22    Criterion  for  categorieai  exclusion; 

Identification  of  licensing  and  regulatory 

actions  eligible  tor  categorical  exclusion  or 

otherwise  not  requiring  envirorunentai 

review. 

•        •        •        •        • 

(c)*  •  • 


(20)  Decommissioning  of  sites  where 
licensed  operations  have  been  limited  to 
the  use  of — 

(i)  Small  quantities  of  short-lived 
radioactive  materials;  or 

(ii)  Radioactive  materials  in  sealed 
sources,  provided  there  is  oo  evidence 
of  leakage  of  radioactive  material  from 
these  sealed  sources. 


PART  TO-DOMESTIC  UCENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

19.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority;  Sees.  51,  53, 161, 182, 183,  68 
Stat  929.  930,  948.  953.  954.  as  amended, 
sec.  234,  83  Stat  444,  as  amended  (42  U.S.C. 
2071,  2073,  2201,  2232,  2233,  2282);  sees. 
201,  as  amended,  202,  204,  206,  88  Stat 
1242.  as  amended,  1244,  1245, 1246  (42 
U.S.C  5841,  5842,  5845,  5846). 

Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135, 141,  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155,  10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  sec. 
10,  92  Stat  2951  as  amended  by  Pub.  L  102- 
486  see.  2902,  106  Stat  3123  (42  U.S.C. 
5851).  Section  70.21(g)  also  issued  under  sec. 
122,  68  Stat  939  (42  U.S.C.  2152).  Section 
70.31  also  issued  under  sec.  57d,  Pub.  L.  93- 
377,  88  Stat  475  (42  U.S.C.  2077).  Sections 
70.36  and  70.44  also  issued  under  sec.  184, 
68  Stat  954,  as  amended  (42  U.S.C.  2234). 
Section  70.61  also  issued  under  sees.  188, 
187,  68  Stat  955  (42  U.S.C.  2236,  2237). 
Section  70.62  also  issued  under  sec.  108,  68 
Stat  939.  as  amended  (42  U.S.C.  2138). 

20.  In  §  70.4,  the  definition  of 
Decommission  is  revised  to  read  as 
follows: 

§70.4    Definitions. 

•  •        *        •        • 

Decommission  means  to  remove  a 
facility  or  site  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits — 

(1)  Release  of  the  property  for 
um^stricted  use  and  termination  of  the 
license;  or 

(2)  Release  of  the  property  under 
restricted  conditions  and  termination  of 
the  license. 

•  »        *        *        * 

21.  In  §  70.25,  paragraph  (f)(5)  is 
added  and  paragraph  (g)(3)(iv)  is  revised 
to  read  as  follows: 

S  70.25    Rnanciai  assurance  and 
recordlceeping  for  decommissioning. 

•  •        *        •        • 

(5)  When  a  governmental  entity  is 
assuming  custody  and  ownership  of  a 
site,  an  arrangement  that  is  deemed 
acceptable  by  such  governmental  entity. 

(g)*   *   * 
(3)«   •   * 

(iv)  All  areas  outside  of  restricted 
areas  that  contain  material  such  that,  if 


the  license  expired,  the  licensee  would 
be  required  to  either  decontaminate  the 
area  to  meet  the  criteria  for 
decommissioning  in  10  CFR  part  20, 
subpart  E,  or  apply  for  approval  for 
disposal  under  10  CFR  20.2002.     . 

22.  In  §  70.38,  the  introductory  text  of 
paragraph  (j)(2)  and  paragraph  (k)(3)  are 
revised  to  read  as  follows: 

f  70.38    Expiration  and  termination  of 
llcenaas  and  decommissioning  of  sites  and 
I  buildings  or  outdoor  arses. 


(;)••• 

(2)  Conduct  a  radiation  survey  of  the 
premises  where  the  licensed  activities 
were  carried  out  and  submit  a  report  of 
the  results  of  this  survey,  unless  the 
licensee  demonstrates  in  some  other 
manner  that  the  premises  are  suitable 
for  release  in  accordance  with  the 
criteria  for  decommissioning  in  10  CFR 
part  20,  subpart "E.  The  licensee  shall,  as 
appropriate — 
*        •        •        •        • 

(k)  •  •  • 

(3)(i)  A  radiation  survey  has  been 
performed  which  demonstrates  that  the 
premises  are  suitable  for  release  in 
accordance  with  the  criteria  for 
decommissioning  in  10  CFR  part  20, 
subpart  E;  or 

(ii)  Other  information  submitted  by 
the  licensee  is  sufficient  to  demonstrate 
that  the  premises  are  suitable  for  release 
in  accordance  with  the  criteria  for 
decommissioning  in  10  CFR  part  20, 
subpart  E. 


PART  72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

23.  The  authority  citation  for  i>art  72 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65,  69, 
81,  161,  182.  183.  184,  186,  187,  189,  68  Stat 
929.  930,  932,  933,  934.  935.  948.  953.  954, 
955,  as  amended,  sec.  234,  83  Stat  444.  as 
amended  (42  U.S.C.  2071.  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201.  2232,  2233. 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373,  73  Stat  688.  as  amended  (42 
U.S.C  2021);  sec.  201.  as  amended,  202,  206, 
88  Stat  1242,  as  amended,  1244,  1246  (42 
U.S.C  5841,  5842,  5846);  Pub.  L.  95-601.  sec. 
10.  92  Stat  2951  as  amended  by  Pub.  L.  102- 
486.  sec.  2902,  106  Stat  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190.  83  Stat  853 
(42  U.S.C.  4332).  Sees.  131. 132, 133,  135, 
137,  141,  Pub.  L.  97-425,  96  Stat  2229.  2230. 
2232,  2241,  see.  148,  Pub.  L.  100-203,  101 
Stat  1330-235  (42  U.S.C  10151,  10152. 
10153,  10155.  10157,  10161,  10168). 

Section  72.44(g]  also  issued  under  sees. 
142(b)  and  148  (c),  (d),  Pub.  L.  100-203,  101 
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SUt.  1330-232.  1330-236  (42  U.S.C 
10162(b).  10168  (c).  (d)).  Section  72.46  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134.  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g).  Pub.  L.  100-203. 
101  Stat.  1330-235  (42  U  S.C.  10165(g)). 
Subpart  J  also  issued  under  sees   2(2),  2(15), 
2(19).  n7(a).  141(h).  Pub.  L.  97-425,  96  Stat. 
2202.  2203.  2204,  2222.  2244,  (42  U.S.C. 
10101,  10137(a),  10161(h)).  SubparU  K  and  L 
are  also  issued  under  sec.  133,  98  Stat.  2230 
(42  use.  10153)  and  Sec.  218(a)  96  SUt. 
2252  (42  U.S.C.  10196). 

24.  In  §  72.3.  the  definition  of 
Decommission  is  revised  to  read  as 
follows: 

S72.3    Definition*. 

•        •         •         •         • 

Decommission  means  to  remove  a 
facility  or  site  safely  from  service  and 
reduce  residual  radioactivity  to  a  level 
that  permits — 

(1)  Release  of  the  property  for 
unrestricted  use  and  termination  of  the 
license;  or 


(2)  Release  of  the  property  under 
restricted  conditions  and  termination  of 
the  license. 

•  •        *        *        • 

25.  In  §  72.30.  paragraph  (c)(6)  is 
added  to  read  as  follows: 

S  72,30    Financial  assurance  and 
recordkeeping  for  decommissioning. 

•  «         *         •         • 

(c)  *  •  ' 

(6)  When  a  governmental  entity  is 
assuming  custody  and  ownership  of  a 
site,  an  arrangement  that  is  deemed 
acceptable  by  such  governmental  entity. 

•  •        *        •        • 

26.  In  §  72.54.  the  introductory  text  of 
paragraph  (1)(2)  and  paragraph  (m)(2) 
are  revised  to  read  as  follows: 

§  7Z54    Expiration  and  termination  of 
licenses  and  decommissioning  of  sites  and 
separate  buildings  or  outdoor  areas. 

.  •         •         •         •         • 

(1)  •  •  * 

(2)  Conduct  a  radiation  survey  of  the 
premises  where  the  licensed  activities 
were  conducted  and  submit  a  report  of 
the  results  of  this  survey,  unless  the 


licensee  demonstrates  in  some  other 
manner  that  the  premises  are  suitable 
for  release  in  accordance  with  the 
criteria  for  decommissioning  in  10  CFR 
part  20.  subpart  E.  The  licensee  shall,  as 
appropriate — 

(m)*  *  • 

(2)(i)  A  radiation  survey  has  been 
performed  which  demonstrates  that  the 
premises  are  suitable  for  release  in 
accordance  with  the  criteria  for 
decommissioning  in  10  CFR  part  20, 
subpart  E;  or 

(ii)  Other  information  submitted  by 
the  licensee  is  sufficient  to  demonstrate 
that  the  premises  are  suitable  for  release 
in  accordance  with  the  criteria  for 
decommissioning  in  10  CFR  part  20,- 
subpart  E. 
•        •        •        *        » 

Dated  at  Rockville.  Maryland,  this  1st  day 
of  July  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary  of  the  Commission. 
[FR  Doc.  97-17752  Filed  7-18-97;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  20  and  40 

RIN  3150-AD65 

Radiological  Criteria  for  License 
Termination:  Uranium  Recovery 
Facilities 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Request  for  additional  comment 

on  uranium  recovery  facilities. 

SUMMARY:  The  NRC  is  requesting 
specific  comment  on  radiological 
criteria  for  license  termination  for 
uranium  recovery  facilities.  This  action 
is  intended  to  provide  full  consideration 
of  the  issues  associated  with  the 
decommissioning  of  these  facilities  and 
the  regulatory  options  for  resolving 
these  issues. 

DATES:  Submit  comments  by  October  6, 
1997.  Conunents  received  after  this  date 
will  be  considered  if  it  is  practicable  to 
do  so,  but  the  Commission  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Send  comments  to: 
Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

Hand  deliver  comments  to:  11555 
Rockville  Pike,  Rockville,  Maryland, 
between  7:30  am  and  4:15  pm  on 
Federal  workdays. 

For  information  on  submitting 
comments  electronically,  see  the 
discussion  under  Electronic  Access  in 
the  Supplementary  Information  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  J.  Holonich,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone: 
(301)  415-7238,  e-mail  JJHl@nrc.gov; 
Duane  Schmidt.  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone: 
(301)  415-6919,  e-mail  DWS2@nrc.gov; 
or  Frank  Cardile,  Office  of  Nuclear 
Regulatory  Research,  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  telephone:  (301)  415- 
6185;  e-mail  FPC@nrc.gov. 

SUPf>LEMENTARY  INFORMATION: 

I.  Background 

On  August  22, 1994  (59  FR  43200), 
the  NRC  published  a  proposed  rule  for 
comment  in  the  Federal  Register  to 
amend  10  CFR  part  20  of  its  regulations 
"Standards  for  Protection  Against 
Radiation"  to  include  radiological 


criteria  for  license  termination  (referred 
to  here  as  the  "cleanup  rule").  The 
proposed  cleanup  rule  included  criteria 
for  determining  the  adequacy  of 
remediation  of  residual  radioactivity 
resulting  from  the  possession  or  use  of 
source,  byproduct,  and  special  nuclear 
material.  The  scope  of  the  proposed 
cleanup  rule  applied  to  the 
decommissioning  of  facilities  licensed 
under  10  CFR  parts  30,  40,  50,  60.  61. 
70.  and  72.  Specifically  with  regard  to 
uranium  mills,  the  proposed  cleanup 
rule  stated  that,  for  uranium  mills,  the 
criteria  of  the  rule  would  apply  to  the 
facility  but  not  to  the  disposal  of 
uranium  mill  tailings  or  to  soil  cleanup. 
The  proposed  cleanup  rule 
(§  20.1401(a))  referred  to  10  CFR  part  40, 
Appendix  A,  where  criteria  for  disposal 
of  mill  tailings  and  soil  cleanup  of 
radium  already  exist. 

The  public  comment  period  for  the 
proposed  cleanup  rule  closed  on 
January  20, 1995.  Comments  received 
on  the  proposed  rule  were  summarized 
in  NUREG/CR-6353.  Comments  on  the 
criteria  in  the  proposed  rule  were 
received  from  over  100  organizations 
and  individuals  representing  a  variety  of 
interests.  Viewpoints  were  expressed 
both  in  support  of  and  in  disagreement 
with  nearly  every  provision  of  the  rule. 
Specifically  with  regard  to  uranium 
mills,  comments  on  the  proposed  rule 
generally  agreed  with  the  exclusion  for 
disposal  of  mill  tailings  and  soil 
cleanup.  These  commenters 
recommended  that  the  rule  also  exempt 
conventional  thorium  and  uranium  mill 
facilities  and  in  situ  leach  (ISL) 
(specifically  uranium  solution 
extraction)  facilities  from  the  scope  of 
coverage  because  they  stated  that  the 
decommissioning  of  these  sites  is 
covered  by  Appendix  A  to  10  CFR  part 
40  and  40  CFR  part  192. 

In  responding  to  the  comments  on 
uranium  mills  during  preparation  of  the 
final  cleanup  rule,  the  Commission 
considered  appropriate  regulatory 
options  for  addressing  requirements  for 
cleanup  of  soil,  buildings,  and 
groundwater  at  uranium  and  thorium 
mills  and  ISLs  (collectively  referred  to 
as  UR  facilities)  for  luirestricted  release 
of  the  site  other  than  the  tailings 
disposal  and  reclamation  which  are 
subject  to  the  requirements  of  10  CFR 
part  40,  Appendix  A. 

In  considering  regulatory  options  for 
establishing  radiological  criteria  for 
license  termination  of  UR  facilities,  it  is 
important  to  understand  current 
regulations  applicable  to  remediation  of 
both  inactive  tailings  sites,  including 
vicinity  properties,  and  active  uranium 
and  thorium  mills.  Under  the  Uranium 
Mill  Tailings  Radiation  Control  Act 


(UMTRCA)  of  1978.  as  amended.  EPA 
has  the  authority  to  set  cleanup 
standards  for  uranium  mills  and,  based 
on  that  authority,  issued  regulations  in 
40  CFR  part  192  which  contain 
remediation  criteria  for  these  facilities. 
NRC's  regulations  in  10  CFR  part  40, 
Appendix  A,  apply  to  the 
decommissioning  of  its  licensed 
facilities  and  conform  to  EPA's 
standards  for  uranium  mills.  At  ISLs, 
the  decommissioning  activities  are 
similar  to  those  at  uranium  mills  and 
consist  mainly  of  the  cleanup  of 
byproduct  material  as  defined  in 
Section  lle.(2)  of  the  Atomic  Energy 
Act  of  1954,  as  amended. 

Thus,  applicable  cleanup  standards 
already  exist  for  soil  cleanup  of  radium 
in  10  CFR  part  40.  Appendix  A. 
Criterion  6(6).  Radium  is  the  main 
contaminant  at  uranium  mills  in  the 
large  areas  (20-400  hectares  (50  to  1000 
acres))  where  windblown  contamination 
from  the  tailings  pile  has  occurred,  and 
at  ISLs  (in  holding  ponds).  These 
standards  require  that  the  concentration 
of  radium  in  those  large  areas  not 
exceed  the  background  level  by  more 
than  0.19  Bq/gm  (5  pCi/gm)  in  the  first 
15  cm  (6  inches)  of  soil,  and  0.56  Bq/ 
gm  (15  pCi/gm)  for  every  15  cm  (6 
inches)  below  the  first  15  cm  (6  inches). 
However,  in  other  mill  and  ISL  site 
areas  proximate  to  locations  where 
radium  contamination  exists  (e.g.,  under 
the  mill  building,  in  a  yellow  caike 
storage  area,  under/around  an  ore  pad, 
and  at  ISLs  in  soils  where  spray 
irrigation  has  occurred  as  a  means  of 
disposal),  uranium  or  thoriiun  would  be 
the  radionuclide  of  concern.  Because  10 
CFR  part  40,  Appendix  A,  does  not 
codify  cleanup  criteria  for  soil 
contamination  from  radionuclides  other 
than  radium,  it  cannot  be  used  as  a 
standard  for  uranium  and  thorium 
cleanup,  and  existing  NRC  guidance 
documents  are  currendy  used  to 
develop  appropriate  cleanup  levels  for 
these  and  other  radionuclides.  There  is 
not  a  similar  need  to  address  codifying 
requirements  for  groundwater  at  UE 
facilities  because  10  CFR  40.  Appendix 
A,  as  adopted  by  NRC  to  conform  to 
EPA  regulations  in  40  CFR  192.  already 
specifies  groundwater  cleanup 
standards  applicable  to  tailings 
impoundments  and  also  specifies  that 
standards  at  UR  facilities  for 
groundwater  cleanup  from  sources  other 
than  the  tailings  impoundment  can  be 
determined  on  a  site-specific  basis. 

Cleanup  of  radium  to  the 
concentration  standards  noted  above 
would  generally  result  in  doses  higher 
than  the  0.25  mSv/yr  (25  mrem/yr) 
unrestricted  use  dose  criterion  of  the 
final  cleanup  rule.  Calculations  done  by 
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EPA  in  support  of  40  CFR  part  192 
indicated  that  the  dose  from  radium, 
excluding  radon,  was  approximately  0.6 
mSv/yr  (60  mrem/yr)  (the  final  cleanup 
rule  notes  that  doses  from  radon  would 
be  ccntroUed  by  cleanup  of  radium 
which  is  the  principal  precursor  to 
radon).  In  actual  practice,  cleanup  of 
uranium  mill  tailings  results  in  radium 
levels  lower  than  the  10  CFR  part  40 
standards,  and  radium  is  usually 
removed  to  background  levels  during 
cleanup  of  uranium  and  thorium  to  the 
levels  in  existing  NRC  guidance 
documents. 

As  noted  above,  the  Commission 
considered  including  criteria  in  the  final 
cleanup  rule  for  radionuclides  other 
than  radium  (primarily  uranium  or 
thorium)  that  would  be  present  in  UR 
facility  site  areas  proximate  to  locations 
where  radium  contamination  exists 
(e.g.,  under  the  mill  building,  in  a 
yellow  cake  storage  area,  under/around 
an  ore  pad,  and  at  ISLs  in  soils  where 
spray  irrigation  has  occurred  as  a  means 
of  disposal).  In  this  approach,  the 
standard  of  the  final  cleanup  rule  would 
apply  to  radionuclides  other  than 
radium,  while  the  10  CFR  40,  Appendix 
A.  standard  would  continue  to  apply  to 
radium.  However,  as  discussed  in  the 
final  cleanup  rule,  published  in  this 
issue  of  the  Federal  Register,  there  are 
unique  technical  and  regulatory 
complexities  associated  with 
decommissioning  of  UR  facilities  which 
could  cause  practical  problems  in 
applying  the  standards  of  the  final 
cleanup  rule  to  UR  facilities.  In 
particular,  under  this  approach. 
application  of  the  dose  criterion  of  the 
final  cleanup  rule  to  the  areas  noted 
above  would  result  in  a  situation  where 
the  cleanup  standard  of  that  small 
portion  of  the  mill  site  would  be  much 
lower  than  the  standard  for  the  large 
windblown  tailings  areas  where  radium 
is  the  nuclide  of  concern.  This  would 
result  in  situations  of  differing  criteria 
being  applied  across  similar  areas.  This 
problem  would  exist  for  contamination 
in  both  soils  and  buildings. 

Thus,  in  preparing  the  final  cleanup 
rule,  the  Commission  decided  to 
exclude  UR  facilities  from  the  scope  of 
the  final  rule  to  allow  further 
consideration  of  the  issues  involved.  To 
allow  for  full  consideration  by  the 
Commission  and  affected  parties  of  the 
issues  associated  with  decommissioning 
of  UR  facilities,  the  Commission 
decided  to  publish  this  separate  notice 
to  specifically  request  additional 
comment  on  decommissioning  criteria 
for  UR  facilities  (the  Commission  did 
not  reopen  the  comment  period  for  any 
of  the  other  issues  discussed  in  the 
rulemaking  for  the  final  cleanup  rule). 


In  publishing  the  final  cleanup  rule,  the 
Commission  noted  that,  in  the  interim 
while  comments  are  being  requested, 
the  Commission  will  continue  its 
current  practices  for  decommissioning 
UR  facilities. 

n.  Discussion 

As  noted  above,  there  is  an  existing 
standard  for  radium  in  soil  at  UR 
facilities,  however,  it  does  not  apply  to 
radionuclides  other  than  radium  at 
these  facilities.  A  way  to  address  this 
situation  could  be  to  establish  a 
criterion  whereby  the  dose  from  all 
radionuclides  at  UR  facilities,  including 
radium,  is  set  at  levels  different  from 
either  the  final  cleanup  rule  or  the 
standards  in  10  CFR  part  40.  This  would 
involve  modifying  the  radium  standards 
of  10  CFR  part  40.  Appendix  A. 
However,  a  difficulty  with  this  approach 
is  that  the  radium  cleanup  standard  of 
10  CFR  part  40.  Appendix  A,  conforms 
to  EPA's  cleanup  standard  for  uranium 
mills,  and  per  UMTRCA.  the  authority 
to  set  such  cleanup  standards  for 
uranium  mills  rests  with  EPA. 

An  approach  for  setting 
decommissioning  criteria  for  UR 
facilities,  which  has  been  developed  in 
response  to  the  comments  received  on 
the  proposed  rule,  would  be  to  codify  a 
dose  objective  for  radionuclides  other 
than  radium  in  soil  and  buildings  at  UR 
sites  consistent  with  the  radium  cleanup 
standard  already  in  place  for  those  sites 
in  10  CFR  part  40,  Appendix  A,  and  40 
CFR  part  192.  Under  this  approach,  UR 
facilities  would  use  the  dose  from 
radium  in  existing  10  CFR  part  40  as  a 
benchmark  for  the  cleanup  of 
radionuclides  other  than  radium.  Thus, 
in  this  approach,  the  criterion  for 
cleanup  of  radionuclides  other  than 
radium  frtjm  buildings  and  soils  could 
be  set  such  that  it  resulted  in  a  dose  no 
greater  than  the  dose  resulting  from 
cleanup  of  radium  contaminated  soil  to 
the  standard  specified  in  Criterion  6(6) 
of  10  CFR  part  40.  Appendix  A.  Use  of 
this  approach  would  thus  allow  for 
consistent  criteria  to  be  applied  across 
site  areas. 

m.  Request  for  Additional  Comments 
on  Regulatory  Options 

The  Commission  is  reopening  the 
public  comment  period  specifically  to 
solicit  additional  comments  on  the 
specific  standard  that  should  be  used  for 
cleanup  of  radionuclides  at  UR 
facilities.  Commenters  are  requested  to 
provide  input  for  addressing  this  issue, 
and  specifically  on  the  approach 
discussed  above  involving  the  use  of  the 
10  CFR  part  40,  Appendix  A,  radium 
standard  as  a  benchmark  for  the  cleanup 
of  other  radionuclides.  Based  on  the 


comments  already  received  on  the 
proposed  rule,  described  in  Section  I, 
and  on  additional  comments  received  in 
response  to  this  request,  the 
Commission  will  then  be  in  a  position 
to  prepare  a  final  rule  which  reflects 
additional  consideration  by  the  NRC 
and  affected  parties  on  the  approach  for 
setting  a  standard  for  UR  facilities. 


rv.  Electronic  Access 

Comments  may  be  submitted 
elecfronically,  in  either  ASCII  text  or 
WordPerfect  format  (version  5.1  or 
later),  by  calling  the  NRC  Electronic 
Bulletin  Board  on  FedWorld  or 
connecting  to  the  NRC  interactive 
rulemaking  web  site,  "Rulemaking 
Forum."  The  bulletin  board  may  be 
accessed  using  a  personal  computer,  a 
modem,  and  one  of  the  commonly 
available  communications  software 
packages,  or  directiy  via  Internet. 

If  using  a  personal  computer  and 
modem,  the  NRC  subsystem  on 
FedWorld  can  be  accessed  directly  by 
dialing  the  toll  free  number:  1-800- 
303-9672.  Communication  software 
parameters  should  be  set  as  follows: 
parity  to  none,  data  bits  to  8,  and  stop 
bits  to  1  (N,8,l).  Using  ANSI  or  VT-100 
terminal  emulation,  the  NRC  NUREGs 
and  Reg  Guides  for  Comment  subsystem 
can  then  be  accessed  by  selecting  the 
"Rules  Menu"  option  from  the  "NRC 
Main  Menu."  For  further  information 
about  options  available  for  NRC  at 
FedWorld,  consult  the  "Help/ 
Information  Center"  from  the  "NRC 
Main  Menu."  Users  will  find  the 
"FedWorid  Online  User's  Guides" 
particularly  helpful.  Many  NRC 
subsystems  and  databases  also  have  a 
"Help/Information  Center"  option  that 
is  tailored  to  the  particular  subsystem. 

The  NRC  subsystem  on  FedWorld  can 
also  be  accessed  by  a  direct-dial 
telephone  number  for  the  main 
FedWorld  BBS,  703-321-3339,  or  by 
using  Telnet  via  Internet,  fedworld.gov. 
If  using  703-321-3339  to  contact 
FedWorld,  the  NRC  subsystem  will  be 
accessed  from  the  main  FedWorld  menu 
by  selecting  the  "Regulatory, 
Government  Administration  and  State 
Systems,"  then  selecting  "Regulatory 
Information  Mall."  At  that  point,  a 
menu  will  be  displayed  that  has  an 
option  "U.S.  Nuclear  Regulatory 
Commission"  that  will  take  you  to  the 
NRC  Online  main  menu.  The  NRC 
Online  area  also  can  be  accessed 
directly  by  typing  "/go  nrc"  at  a 
FedWorld  command  line.  If  you  access 
NRC  from  FedWorld's  main  menQ,  you 
may  return  to  FedWorld  by  selecting  the 
"Return  to  FedWorld"  option  from  the 
NRC  Online  Main  Menu.  However,  if 
you  access  NRC  at  FedWorld  by  using 
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NRC's  toll-free  number,  you  will  have 
full  access  to  all  NRC  systems  but  you 
will  not  have  access  to  the  main 
FedWorld  system. 

If  you  contact  FedWorld  using  Telnet, 
you  will  see  the  NRC  area  and  menus, 
including  the  Rules  menu.  Although 
you  will  be  able  to  download 
documents  and  leave  messages,  you  will 
not  be  able  to  write  comments  or  upload 
\^les  (comments).  If  you  contact 
kedWorld  using  FTP,  all  files  can  be 
acD^sed  and  downloaded  but  uploads 
are  irot  allowed;  all  you  will  see  is  a  list 
of  files  without  descriptions  (normal 
Gopher  look).  An  index  file  listing  all 
files  within  a  subdirectory,  with 


descriptions,  is  included.  There  is  a  15- 
minute  time  limit  for  FTP  access. 

Although  FedWorld  can  be  accessed 
through  the  World  Wide  Web,  like  FTP 
that  mode  only  provides  access  for 
downloading  files  and  does  not  display 
the  NRC  Rules  menu. 

You  may  also  access  the  NRC's 
interactive  rulemaking  web  site  through 
the  NRC  home  page  (http:// 
www.nrc.gov).  This  site  provides  the 
same  access  as  the  FedWorld  bulletin 
board,  including  the  facility  to  upload 
comments  as  files  (any  format),  if  your 
web  browser  supports  that  function. 

For  more  information  on  NRC  bulletin 
boards  call  Mr.  Arthur  Davis.  Systems 


Integration  and  Development  Branch. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555,  telephone  (301) 
415-5780;  e-mail  AXD3@nrc.gov.  For 
information  about  the  interactive 
rulemaking  site,  contact  .Ms.  Carol 
Gallagher,  (301)  415-6215:  e-mail 
CAG@nrc.gov. 

Dated  at  Rockville,  Maryland  this  Ist  day 
of  July,  1997. 

For  the  Nuclear  Regulatory  Commission. 
John  C.  Hoyle, 
Secretary-  of  the  Commission. 
[PR  Doc.  97-17753  Filed  7-18-97;  8:45  am) 
BILUNG  CODE  7S0O-O1-P 


Monday 
July  21,  1997 


r 


Part 


The  President 


Executive  Order  13055 — Coordination  of 
United  States  Government  International 
Exchanges  and  Training  Programs 


^ 


Federal  Register 

Vol.  62,  No.  139 

Monday,  July  21,  1997 


Title  3— 

The  President 


39099 


Presidential  Documents 


Executive  Order  13055  of  July  15,  1997 

Coordination  of  United  States  Government  International 
Exchanges  and  Training  Programs 


\ 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  and  in  order  to  improve  the  coordina- 
tion of  United  States  Government  International  Exchanges  and  Training  Pro- 
grams, it  is  hereby  ordered  as  follows; 

Section  1.  There  is  hereby  established  within  the  United  States  Information 
Agency  a  senior-level  Interagency  Working  Group  on  United  States  Govern- 
ment-Sponsored International  Exchanges  and  Training  ("the  Working 
Group").  The  purpose  of  the  Working  Group  is  to  recommend  to  the  President 
measures  for  improving  the  coordination,  efficiency,  and  effectiveness  of 
United  States  Government-sponsored  international  exchanges  and  training. 
The  Working  Group  shall  establish  a  clearinghouse  to  improve  data  collection 
and  analysis  of  international  exchanges  and  training. 

Sec.  2.  The  term  "Government-sponsored  international  exchanges  and  train- 
ing" shall  mean  the  movement  of  people  between  countries  to  promote 
the  sharing  of  ideas,  to  develop  skills,  and  to  foster  mutual  understanding 
and  cooperation,  financed  wholly  or  in  part,  directly  or  indirectlv,  with 
United  States  Government  funds. 

Sec.  3.  The  Working  Group  shall  consist  of  the  Associate  Director  for  Edu- 
cational and  Cultural  Affairs  of  the  United  States  Information  Agency,  who 
shall  act  as  Chair,  and  a  comparable  senior  representative  appointed  by 
the  respective  Secretary  of  each  of  the  Departments  of  State,  Defense.  Edu- 
cation, and  the  Attorney  General,  by  the  Administrator  of  the  United  States 
Agency  for  International  Development,  and  by  heads  of  other  interested 
executive  departments  and  agencies.  In  addition,  representatives  of  the  Na- 
tional Security  Council  and  the  Director  of  the  Office  of  Management  and 
Budget  shall  participate  in  the  Working  Group  at  their  discretion.  The  Work- 
ing Group  shall  be  supported  by  an  interagency  staff  office  established 
in  the  Bureau  of  Education  and  Cultural  Affairs  of  the  United  States  Informa- 
tion Agency. 

Sec.  4.  The  Working  Group  shall  have  the  following  responsibilities: 

(a)  Collect,  analyze,  and  report  data  provided  by  all  United  States  Govern- 
ment depcirtments  and  agencies  conducting  international  exchanges  and  train- 
ing programs; 

(b)  Promote  greater  understanding  of  and  cooperation  on,  among  concerned 
United  States  Government  departments  and  agencies,  common  issues  and 
challenges  faced  in  conducting  international  exchanges  and  training  pro- 
grams, including  through  the  establishment  of  a  clearinghouse  for  information 
on  international  exchange  and  training  activities  in  the  governmental  and 
nongovernmental  sectors; 

(c)  In  order  to  achieve  the  most  efficient  and  cost-effective  use  of  Federal 
resources,  identify  administrative  and  programmatic  duplication  and  overlap 
of  activities  by  the  various  United  States  Government  agencies  involved 
in  Government-sponsored  international  exchange  and  training  programs,  and 
report  thereon; 

(d)  No  later  than  1  year  from  the  date  of  this  order,  develop  initiallv 
and  thereafter  assess  annually  a  coordinated  strategy  for  all  United  States 
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Government-sponsored  international  exchange  and  training  programs,  and 
issue  a  report  on  such  strategy; 

(e)  No  later  than  2  years  from  the  date  of  this  order,  develop  recommenda- 
tions on  performance  measures  for  all  United  States  Government-sponsored 
international  exchange  and  training  programs,  and  issue  a  report  thereon; 
and 

(D  Develop  strategies  for  expanding  public  and  private  partnerships  in, 
and  leveraging  private  sector  support  for.  United  States  Government-spon- 
sored international  exchange  and  training  activities. 

Sec.   5.  All  reports  prepared  by  the  Working  Group  pursuant  to  section 
4  shall  be  made  to  the  President,  through  the  Director  of  the  United  States 
Information  Agency. 
Sec.  6.  The  Working  Group  shall  meet  on  at  least  a  quarterly  basis. 

Sec.  7.  Any  expenses  incurred  by  a  member  of  the  Working  Group  in 
connection  with  such  member's  service  on  the  Working  Group  shall  be 
borne  by  the  member's  respective  department  or  agency. 

Sec.  8.  If  any  member  of  the  Working  Group  disagrees  with  respect  to 
any  matter  in  any  report  prepared  pursuant  to  section  4,  such  member 
may  prepare  a  statement  setting  forth  the  reasons  for  such  disagreement 
and  such  statement  shall  be  appehded  to,  and  considered  a  part  of,  the 
report.  *°*   *"**"• 

Sec.  9.  Nothing  in  this  Executive  order  is  intended  to  alter  the  authorities 
and  responsibilities  of  the  head  of  any  department  or  agency. 
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REMINDERS 

The  items  m  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Irrclusion  or  exclusion  fronfi 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  21,  1997 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products 

Horses  and  horse  products; 
limited  ports  of  entry — 
Dayton,  OH;  put)iished  5- 

22-97 
Dayton,  OH;  published  7- 
1&-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection; 
Contact  freezing  of  meat 
and  meat  products;  liquid 
nitrogen  use;  published  5- 
22-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
Alaska,  fisheries  of 
Exclusive  Economic 
Zone — 

Fishing  tnp  definition; 
correction,  published  7- 
21-97 
ENERGY  DEPARTMENT 
Fe<lerai  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act) 

Nuclear  plant 
decommissioning  trust 
fund  guidelines  (formation, 
organization,  and 
operation);  published  6- 
19-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans,  approval  and 

promulgation,  vanous 

States 

Oregon;  puWished  6-20-97 
Hazardous  waste  program 

authonzations; 

Utah,  published  5-20-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Personal  communications 
services 


Nan^wband  PCS— 
Power  and  antenna  height 
rules;  published  5-20-97 

Radio  stations;  table  of 
assignments; 

Alabama;  published  &-13-97 

Arttansas;  published  6-13-97 

Colorado;  published  6-13-97 

New  Mexico;  published  6- 
13-97 

Oldahoma;  published  6-13- 

97 
Oregon;  published  6-13-97 
Wisconsin;  published  8-13- 

97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products; 
Enroftoxacin  solution; 
published  7-21-97 
Enroftoxacin  tablets; 
published  7-21-97 
Ivermectin;  published  7-21- 
97 
Medical  devices: 

Infant  radiant  warmer; 
reclassification  from  class 
III  to  class  II;  special 
controls;  put>lished  6-19- 
97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 

species 

San  Francisco  lessingia; 
published  6-1&-97 

LABOR  DEPARTMENT 

Occupational  Safety  and 
Health  Administration 

Shipyard  employment  safety 
and  health  standards; 

Personal  protective 
equipment;  effective  date 
and  reporting  and 
recorditeeping 
requirements;  published  6- 
20-97 

LABOR  DEPARTMENT 

Wage  and  Hour  Division 

Service  contracts  tor 
maintenance  of  public 
buildings;  nondisplacement 
of  qualified  workers  under 
certain  contracts;  published 
5-22-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Planning  and  research: 

Federal-aid  highway 
systems  changes; 
comment  request; 
published  6-19-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Fruits,  vegetables,  and  other 
products,  fresh; 
Apples;  grade  standards; 
comments  due  by  7-26- 
97;  published  5-29-97 
Milk  marketing  orders; 
Tennessee  Valley; 
comments  due  by  7-31- 
97;  published  7-14-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products; 

Hog  cholera  and  swine 
vesicular  disease;  disease 
status  change — 
Spain;  comments  due  by 
7-28-97;  published  5-27- 
97 
Plant-related  quarantine, 
domestic; 

Gypsy  moth;  comments  due 
by  7-29-97;  published  5- 
30-97 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations; 
Community  and  insured 
business  programs; 
servicing  loans  and 
grants,  comments  due  by 
8-1-97;  published  6-2-97 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations; 
Community  and  insured 
business  programs; 
servicing  loans  and 
grants;  comments  due  by 
8-1-97;  published  6-2-97 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations; 
Community  and  insured 
business  programs; 
servicing  loans  and 
grants;  comments  due  by 
8-1-97,  published  6-2-97 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations; 
Community  and  insured 
business  programs; 


servicing  loans  and 
grants;  comments  due  by 
8-1-97;  published  6-2-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management; 
Alaska;  Fishenes  of 
Exclusive  Economic 
Zone — 

Pacific  Ocean  perch; 
comments  due  by  7-28- 
97;  published  7-16-97 
Northeastern  United  States 
fisheries — 
Summer  flounder; 
comments  due  by  S-1- 
97;  published  6-2-97 
Habitat  conservation  planning 
and  incidental  take 
permitting  process; 
handbook  availability;  no 
surprises  polk:y;  comments 
due  by  7-28-97;  published 
5-29-97 
Magnuson-Stevens  Fishery 
Conservation  and 
Management  Act; 
implementation; 
Regional  fishery 
management  council 
members  appointment; 
comments  due  by  7-31- 
97;  published  7-1-97 
Pacific  Halibut  Commission, 
International: 

Pacific  halibut  fisheries — 
Oregon  sport  fishery; 
comments  due  by  7-31- 
97;  published  7-16-97 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR); 

Government  property; 
comments  due  by  8-1-97; 
published  6-2-97 
EDUCATION  DEPARTMENT 
Special  education  and 
rehabilitative  services: 
Individuals  with  Disabilities 
Education  Act 
Amendments  of  1997 — 
Programs  implementation; 
advice  and 
recommendations 
request;  comments  due 
by  7-28-97;  published 
6-27-97 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  conservation; 
Renewable  energy 
production  incentive 
program;  comments  due 
by  7-31-97;  published  6- 
10-97 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
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Light-duty  vehicles  arxj 
trucks;  on-board 
diagnostics  requirements; 
comments  due  by  7-28- 
97;  published  5-28-97 
Air  programs; 
Clean  Air  Act — 
Special  exemptions; 
Guam;  comments  due 
by  7-30-97;  published 
6-30-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States; 

Indiana;  comments  due  by 
7-28-97;  published  6-26- 
97 
Missouri;  comments  due  by 
8-1-97;  published  7-2-97 
Tennessee;  comments  due 
by  8-1-97;  published  7-2- 
97 
Air  quality  planning  purposes; 
designation  of  areas: 
Nevada;  comments  due  by 
7-28-97;  published  6-26- 
97 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  pnorities  list 
update;  comments  due 
by  7-30-97;  published 
6-30-97 
Toxic  substances; 
Significant  new  uses — 
1-Aspartic  add, 
homopolymer  and 
ammonium  and 
potassium  salts,  etc.; 
comments  due  by  7-28- 
97;  published  6-26-97 
Butanamide,  2,2'- 
(3'dichloro[1 . 1 '-biphenyl]- 
4,4'-diyl)bisazobis  N-2,3- 
dihydro-2-oxo-1  H- 
benxlmdazol-5-yl)-3-oxo; 
comments  due  by  7-28- 
97;  published  6-26-97 
Substituted  phenol,  etc.; 
comments  due  by  7-28- 
97;  published  6-26-97 
Water  pollution  control; 
Clean  Water  Act  and  Safe 
Drinking  Water  Act — 
Pollutant  analysis  test 
procedures;  approval 
process  streamlined; 
guidelines;  correction; 
comments  due  by  8-1- 
97;  published  6-26-97 
Water  quality  standards — 
Alasita;  arsenic  human 
health  criteria; 
withdrawal;  comments 
due  by  8-1-97; 
published  7-18-97 
EXECUTIVE  OFFICE  OF  THE 
PRESIDENT 

Central  Intelligence  Agency 
Freedom  of  Information  and 
Privacy  Acts; 


implementation;  comments 
due  by  7-28-97;  published 
6-16-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mobile 
services — 
Wireless  services 
compatibility  with 
enhanced  911  calling; 
comments  due  by  7-28- 
97;  published  7-21-97 
Competitive  bidding 
procedures;  comments 
due  by  8-1-97;  published 
7-9-97 
Radio  stations;  table  of 
assignments; 

Idaho;  comments  due  by  7- 
31-97;  published  5-21-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR); 
Government  property; 

comments  due  by  8-1-97; 

published  6-2-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare; 
Hospital  inpatient 
prospective  payment 
systems  and  1998  FY 
rates;  comments  due  by 
8-1-97;  published  6-2-97 
Mental  Health  Parity  Act  of 
1996  and  Newtwms'  and 
Mothers'  Health  Protection 
Act  of  1996;  implementation; 
comments  due  by  7-28-97; 
published  6-26-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  income  housing; 
Housing  assistance 
payments  (Section  8) — 
Fair  market  rent 
schedules  for  rental 
certifk^ate.  loan 
management,  property 
disposition,  moderate 
rehabilitation,  and  rental 
voucher  programs; 
comments  due  by  7-29- 
97;  published  4-30-97 
Mortgage  and  loan  insurance 
programs; 
Direct  endorsement 
mortgagees;  delegation  of 
insunng  authority; 
comments  due  by  8-1-97; 
published  6-2-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 


Preble's  meadow  jumping 
mouse;  comments  due  by 
7-28-97;  published  5-5-97 

Habitat  conservatton  planning 
and  incidental  take 
permitting  process; 
handbook  availability;  no 
surpnses  policy;  comments 
due  by  7-28-97;  published 
5-29-97 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Outer  Continental  Shelf; 
geological  and  geophysical 
explorations,  comments  due 
by  7-29-97;  published  5-28- 
97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Environmental  statements; 
availability,  etc.: 
Permanent  program 
regulations,  etc.; 
comments  due  by  8-1-97; 
published  5-30-97 
Initial  and  permanent 
regulatory  programs; 
Surface  coal  mining  arxJ 
reclamation  operations — 
Valid  existing  nghts  (VER) 
definition  and  claims 
sutimission  and 
processing  procedures; 
comments  due  by  8-1- 
97;  published  5-30-97 
JUSTICE  DEPARTMENT 
Dnig  Enforcement 
Administration 
Schedules  of  controlled 
substances; 

Excluded  vetennary  anabolic 
steroid  implant  products; 
comments  due  by  7-29- 
97;  published  5-30-97 
Exempt  anabolic  steroid 
products;  comments  due 
by  7-29-97;  published  5- 
30-97 
LABOR  DEPARTMENT 
Employment  Startdards 
Administration 
Longshore  and  Hart)or 
Worker's  Compensation  Act: 
Administration  and 
procedure — 

Civil  penalties;  comments 
due  by  8-1-97; 
published  7-2-97 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Metal  and  nonmetal  and  coal 
mine  safety  and  health: 
Occupational  noise 
exposure;  comments  due 
by  8-1-97;  published  6-13- 
97 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards, 
etc.: 


Ethylene  oxkie  starxlard: 
meeting;  comments  due 
by  8-1-97;  published  5-27- 
97 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Admlniatration 

Mental  Health  Parity  Act  of 
1996  and  Newborns'  and 
Mothers'  Health  Protection 
Act  of  1996;  implementatwn; 
comments  due  by  7-28-97; 
published  6-26-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR); 

Government  property; 
comments  due  by  8-1-97; 
published  6-2-97 
NORTHEAST  DAIRY 
COMPACT  COMMISSION 
Compact  over-order  pnce 
regulations;  proceedings  or 
petitions  to  modify  or 
exempt;  comments  due  by 
7-30-97;  published  6-30-97 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 
licensing; 
FurnJing  by  non-profit  and 

non-borxf  issuing  licenses; 

self  guarantee;  comments 

due  by  7-29-97,  published 

4-30-97 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  loan  programs 
Legal  business  entities 
engaged  in  agricultural 
enterpnses  and  non- 
agncultural  business" 
ventures,  comments  due 
by  7-31-97;  published  7-1- 
97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety  regulations; 
comments  due  by  7-28-97; 
putMished  5-28-97 
Coast  Guard  Authonzation  Act 
of  1996;  implementation 
International  management 

code  for  safe  operation  of 

ships  and  pollution 

prevention;  development 

of  parallel  U.S. 

requirements;  comments 

due  by  7-30-97;  published 

5-1-97 

Drawbndge  operations; 
Maryland;  comments  due  by 
7-31-97;  published  4-21- 
97 

TRANSPORTATION 
DEPARTMENT 

Disadvantaged  business 
enterpnses  participation  in 
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DOT  financial  assistance 
programs,  comments  due  by 
7-29-97.  published  &-30-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus  Industrie,  comments 

due  by  7-28-97;  published 

6-1&-97 
Bomtjardier;  comments  due 

by  7-28-97;  published  5-  4^ 

28-97 
British  Aerospace; 

comments  due  by  7-28- 

97,  published  6-17-97 
Domier;  comments  due  by 

7-28-97;  published  6-17- 

97 
Pratt  &  Whitney;  comments 

due  by  7-28-97;  published 

5-27-97 
Puritan  Bennett  Aero 

Systems  Co.,  comments 

due  by  7-28-97;  published 

5-29-97 


Class  E  airspace;  comments 
due  by  7-28-97;  published 
6-11-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  earner  safety  standards: 
Parts  and  accessories 
necessary  for  safe 
operation — 
General  amendments; 
comments  due  by  7-28- 
97;  published  6-12-97 
Safety  fitness  procedures — 
Rating  methodology; 
comments  due  by  7-28- 
97;  published  S-2&-97 
Rating  methodology; 
comments  due  by  7-28- 
97;  published  7-3-97 
TRANSPORTATION 
DEPARTMENT 
National  Higtiway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
sta.-:lards: 


Controls  and  displays, 
accessibility  and  visibility; 
Federal  regulatory  review; 
comments  due  by  7-31- 
97;  published  6-16-97 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  materials 
transportation — 
Non-specification  open 
head  f\ber  drum 
pactoging;  authority  for 
shipping  certain  liquid 
hazardc'j?  materials 
extended;  comments 
due  by  8-1-97; 
published  6-2-97 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Small  Business  Job  Protection 
Act  of  1996;  implementation: 
Wine;  small  producers'  tax 
credit  and  bond 


provisions;  conforming 
changes;  comments  due 
by  8-1-97;  published  6-2- 
97 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  management 
services: 

IrKlorsement  and  payment  of 
checi(S  drawn  on  United 
States  Treasury; 
reissuance  of  procedural 
changes;  comments  due 
by  7-29-97;  published  5- 
30-97 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 

Au  pair  programs; 
participation  requirements; 
comments  due  by  7-28- 
97;  published  6-27-97 
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CFR  CHECKLIST 


This  checttlist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stodc 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  "•"  precedes  each  entry  that  is  now  available  on-line  through 

the  Government  Printing  Office's  GPO  Access  service  at  http:// 

www.access.gpo.gov/nara/cfr.  For  information  about  GPO  Access 

call  1-888-293-6498  (toll  free). 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscnption  to  all  revised  volumes  is  $951 .00 

domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Data 

•1,  2  (2  Reserved) (869-032-00001-6) $5.00       Feb,  1.  1997 

•3  (1996Compik3tion 
and  Ports  100  and 
101) (869-032-00002-6)  ...!..     20.00      'Jan,  1,1997 

•4  (869-032-00003-4) 7,M        Jan,  1,  1997 


5  Parts: 

•1-699  (869-032-0004-2)  . 

•700-1199  (869-032-00005-1) 

•1200-£nd,  6  (6 
Reserved) (869-032-00006-9) 


34.00 
26.00 


Jan,  1,  1997 
Jan,  1,  1997 


33.00        Jan.  1,  1997 


rParts: 

•0-26  (869-032-00007-7) 26.00  Jan.  1,  1997 

•27-52  (869-032-00008-5) 30.00  Jan.  1,  1997 

•53-209  .„„ (869-032-00009-3) 22,00  Jan.  1,  1997 

•210-299 (869-032-00010-7) 44.00  Jan.  1,  1997 

•300-399 (869-032-00011-5) 22.00  Jan,  1,  1997 

•400-699 (869-032-00012-3) 28.00  Jan,  1,  1997 

•700-899 „ (869-032-00013-1) 31.00  Jan,  1,  1997 

•900-999 (869-032-00014-0) 40.00  Jan.  1,  1997 

•  1000-1199  „ (869-032-00015-8) 45.00  Jan,  1,  1997 

•  1200-1499 (869-032-00016-6) 33,00  Jan,  1,  1997 

•  1500-1899  (869-032-00017-4) 53,00  Jan.  1,  1997 

•1900-1939  (869-032-00018-2) 19.00  Jan.  1,  1997 

•1940-1949  (869-O32-00019-1) 40.00  Jan,  1,  1997 

•  1950-1999  (869-032-00020-4) 42,00  Jan,  1,  1997 

•2000-£nd (869-032-00021-2) 20,00  Jan,  1,  1997 

•8. (869-032-00022-1) 30.00  Jan.  1,  1997 

9  Parts: 

•1-199  (869-032-00023-9)  .. 

•20O-€nd (869-032-00024-7)  .. 


39.00 
33,00 

10  Parts: 

•0-50 _;..„_ (869-032-O0025-5) 39,00 

•51-199 „ (869-032-00026-3) 31 ,00 

•200-499 (869-032-00027-1) 30,00 

•500-€nd (869-032-00028-0) 42.00 

•11  (869-032-00029-8) 20,00 

12  Parts: 

•  1-199  (86W)32-00030-1)  .. 

•200-219 ...r. (86W332-00O31-0)  .. 

•220-299 (869-032-00032-8)  .. 

•300-499 (869-032-00033-6)  ,. 

•500-599 (869-032-00034-4)  ., 

•600-End (869-032-00035-2)  „ 

•13  (869-032-00036-1)  .. 


16.00 
20.00 
34,00 
27,00 
24,00 
40.00 

23.00 


Jan,  1,  1997 
Jan.  1,  1997 

Jan,  1,  1997 

Jan,  1,  1997 

Jan,  1,  1997 

Jon.  1,  1997 

Jan,  1,  1997 


Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan,  1,  1997 
Jan.  1,  1997 
Jan,  1,  1997 

Jan,  1,  1997 


44.00 
38.00 
16,00 
30.00 
21.00 


Title  Stock  Number 

14  Parts: 

•  1-59  (869-G32-O0037-9)  . 

•60-139 (869-032-00038-7)  . 

140-199 (869-032-00039-5)  . 

•200-1199  (869-032-00040-9)  . 

•  1200-€nd (869-032-00041-7)  . 

15  Parts: 

0-299  (869-032-00042-5) 21.00 

300-799 (869-032-O0043-3) 32,00 

•800-€nd „ (669-032-00044-1)  22.00 

16  Parts: 

•0-999  „ (869-032-00045-0) 30.00 

•100O-€nd (869-032-00046-8) 34.00 

17  Parts: 

•  1-199  „ (869-032-00048-4) 21,00 

•200-239 „ (869-028-00053-3) 25.00 

•240-End (869-032-00050-6)  ......     40.00 

18  Parts: 

•  1-149  (669-028-00055-0)  . 

150-279 (669-028-00056-8)  . 

280-399 (669-028-00057-6)  . 

•400-End (669-032-00062-2)  . 

19  Parts: 

•  1-140  (869-032-00053-1)  . 

•  141-199 (669-032-00054-9)  . 

•200-End (869-032-00055-7)  . 

20  Parts: 

•  1-399  (869-032-00056-5)  . 

•400-499 (869-032-00057-3)  . 

•500-End (869-032-00058-1) . 

21  Parts: 

•1-99  (869-032-00059-0) 21.00 


Price       R«visk>n  Date 


17,00 
12.00 
13,00 
14.00 

33.00 
30.00 
16.00 

26,00 
46.00 
A2J0O 


•  100-169 (869-032-0006O-3) 

•170-199 (669-032-00061-1) 

•200-299 (869-032-00062-0) 

•300-499 (869-028-00069-0) 

500-599 (869-032-00064-6) 

•600-799  ....„ (869-032-00065-4) 

•800-1299  (869-028-00072-O) 

•1300-£nd (869-032-00067-1) 


27,00 
28.00 

9,00 
50.00 
28.00 

9,00 
30.00 
13.x 


22  Parts: 

1-299  (669-032-00068-9) 42.00 

•300-End (669-032-00069-7) 31.00 


•23  

24  Parts: 

••0-199  (869-032-00071-9) 32.00 

200-499 (869^)32-00072-7) 29.00 

500-699 (869-032-00073-5) 18,00 

•700-1699  (869-032-00074-3) 42.00 

••1700-£nd  (669-032-00075-1) 18.00 

•25  (869-032-00076-0) 42.00 

26  Parts: 

•§§1,0-1-1,60  (869-032-00077-8) 21.00 

•§§1,61-1.169 (669-028-00066-0)  34.00 

•§§  1.170-1.300  (669-028-00087-8)  24,00 

§§1.301-1.400  (869-028-00088-6) 17,a 

§§1,401-1,440 _,.  (869-032-00081-6) 39.TO 

§§1.441-1,500  (869-032-00082-4)  22,00 

§§1.501-1,640 (669-032-00083-2) 28.00 

§§1,641-1.650 (869-032-00084-1) 33  00 

§§1.851-1.907  (869-028-00093-2) 26  00 

•§§1.908-1  1000 (869-032-00086-7) 34.00 

§§1.1001-1.1400  (869-032-00067-5) 35,00 

•§§  1 .  1401-End  (869-032-00088-3) 45.00 

2-29  (869-032-00089-1) 36.00 

25,00 
17.00 
18.00 
33.00 
6.00 


30-39  (669-032-00090-5) 

40-49  „ (869-032-00091-3) 

50-299 „ (669-032-00092-1) 

30O-499 (669-032-00093-0) 

500-599 (669-032-00094-6) 


Jan, 
Jan. 
Jan. 
Jan. 
Jan. 

Jan 
Jon. 
Jon. 

Jan. 
Jon. 

Apr. 
Apr 
Apr 

Apr. 
Apr. 
Apr 
AJar 

Apr 
Apr. 
Apr 

Apr. 
Apr 
AJsr. 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 

Apr 
Apr. 


(869-028-00076-2) 21.00        Apr. 


Apr 
Apr 
Apr 
Apr 
Apr 

Moy 

Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Ap; 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
'Apr 


997 
997 
997 
997 
997 

997 
997 
997 

997 
997 

997 
996 

997 

996 
996 
996 
997 

997 
997 
997 

997 
997 
997 

997 
997 
997 
997 
996 
997 
997 
996 
997 

997 
997 

996 

997 
997 
997 
997 
997 

997 


997 
996 
996 
996 

997 
997 
997 
997 
996 
997 
997 
997 
997 
997 
997 
997 
997 
990 
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Tttle 

600-€nd 


Stock  Number 

,  (869-032-00095-3) 


Pile* 

950 


Revision  Date 

Apr    ),  1997 


27  Parts: 

•1-199       (869-032-00096^) 48.00 

200-€nd (869-032-00097-2) 17.00 


28  Psrts* 

1  -42       .iZZZZZ^.  (869-028-00)06-8) 

43-end  .'. (869-028-00107-6) 


35.00 
30.00 


29  Parts: 

0-99  (869-028-00108-4)  ... 

100-499   (869-028-00109-2)  ... 

500-899  (869-028-00110-6)  ... 

900-1899  (869-028-0011 M)  ... 

1900-1910  (§§1900  to 

1910999)  (869-028-00112-2) 43.00 

1910  (§§1910.1000  to 

end)     (869-028-001 13-1) ... 

1911-1925  (869-028-00114-9)  ... 

1926  (869-028-00)  15-7)  ... 

1927-€r>d (869-028-00116^) ... 


26.00 
12.00 
48.00 

2aoo 


27.00 
19.00 
30.00 
MM 


30  Parts: 

1-199         (869-028-00117-3)  , 

200h!»99  (869-028-00118-1) 

700-€r>d (869-028-001)9-0) 


33A) 
26.00 
3&A) 


31  Parts: 

0-)99  , 

200-€n<J  ... 

32  Parts: 

)-39  Vol.  I . 
1-39,  Vol.  11 


.(869-028-00120-3) 2000 

.(869-028-00)21-1) 33M 


MM 
19A) 

1-39  Vol.  Ml 1«00 

42.00 
50.00 
34.00 
14.00 
28.00 


1-190        (869-028-00122-0) 

191-399 (869-028-00123-8) 

400-629  (869-028-00124-6) 

630-699   -  (869-028-00125-4) 

700-799 (869-028-00126-2) 


.(869-028-00127-1) 7AJO0 


800-£nd  

33  Parts: 

1-124         ..._ (869-028-00128-9)  26.00 

125-199  (869-028-00129-7) 35.00 

200-End  (869-028-00130-1) 32.00 

34  Parts: 

1-299  (869-028-001 3 )-9)  27.00 

300-399 (869-028-00)32-7) 27.00 

400-End  - (869-028-00133-5) 46.00 

as  (869-028-00134-3) 15.00 

36  Parts 

1-199      (869-028-00135-1) 

200-€nd  (869-028-00136-0) 


20.00 
48.00 

,  (869-028-00137-8) 24.00 


37  

38  Parts: 

M  7  (869-028-00 1 38-6) 34.00 

18-End  (86<iKI28-00 139-4) 38.00 

39  (869-028-00140-8) 23.00 

40  Parts: 

•1-51  (869-028-00141-6) 50.00 

•62 (869-028-00142-4)  51. W 

#53-59  (869-028-00 14>-2) 14.00 

60  (869-028-00144-1)   47.00 

•61-71    (869-028-00145-9)  47  00 


•72-80  (869-028-00146-7) 

•61-85  (869-028-00147-5)  . 

86  (869-028-0014^-3)  . 

•87-135  ..- (869-028-00149-1) 

•  136-149  (869-028-00150-5) 

•  150-189  (869-028-00151-3) 

•  190-259 (869-028-00152-1) 

•260-299 (869-028-00153-0) 

•300-399  (869-028-00154-8) 

•400-424 (869-028-00155-6) 


34.00 
31.00 
46.00 
35.00 
35.00 
33.00 
22.00 
53.00 
28.00 
33.00 


Apr. 
Apr. 


1,  1997 
1,  1997 


July  1.  1996 
Juty  1.  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1.  1996 

Juty  1.  1996 

July  1.  1996 
Juty  1.  1996 
July  1,  1996 
July  1.  1996 

July  1.  1996 
July  1.  1996 
July  1.  1996 

July  1.  1996 
July  1,  1996 


2Juty 

2July 

2July 

July 

July 

July 

^July 

Juty 

Ju»y 


1.  1984 
1,  1984 
1.  1984 
1.  1996 
1,  1996 
1,  1996 
1,  1991 
1.  1996 
1.1996 


July  1.  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 
JUy  1,  1996 
July  1.  1996 

July  1.1996 

July  1.  1996 
July  1,  1996 

July  1.  1996 


July  1, 
July  1, 

July  1.  1996 


1996 
1996 


July  1,  1996 
Juty  1,  1996 
July  1.  1996 
July  1.  1996 

July  1. 
July  1, 
July  1, 


July  1, 

July  1. 

July  1, 

July  1, 


1996 
1996 
1996 
1996 
1996 
1996 
1996 


July  1,  1996 
Juty  1,  1996 
July  1,  1996 
July  1,  1996 


Title                                     Steele  Number  Price 

•425-699 (869-028-00156-4) 38.OT 

•700-789  .._ (869-028-00 157-2) 33.00 

•790-€nd (869-028-00158-7) 19.00 


13.00 

2  (2  Reserved) 13.00 

14.00 

6.00 

.. - 4.50 

'"""""IZZZZZZ  9!50 


41  Ctiapters: 
1,  1-1  to  1-10  .. 
1,  1-11  to  Appendix. 

3-6 

7  

io-'iy~""™" 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  II.  Ports  6-19 13.00 

18,  Vol  III,  Ports  20-52  ..„ ...._ 1300 

19-100  13.00 

1-100       (869-028-00159-9) 12.00 

101       (869-028-00160-2) 36.00 

102-'200 (869-O28-00161-1) 17.00 

201-€nd (869-028-00162-9) 17.00 

42Ptfts: 

•  1-399  (869-028-00163-7) 32.00 

•400-429 (869-028-00164-5) 34.00 

•430-ErKl (869-028-00165-3) 44.00 

43  Parts: 

•  1-999  (869-028-00 166-1) 30.00 

•lOOO-end  (869-028-00167-0) 45.00 

(869-028-O0168-8) 31.00 


45  Parts: 

•  1-199  _ (869-028-00169-6) 28.00 

•200-499 (869-028-00170-0) 14.00 

•500-1 199  (869-028-001 7 1-8) 30.00 

•  1 200-End (869-028-00172-6) 36.00 

4«  Parts: 

•  1-40  (869^)28-00173-4) 26.00 

•41-69  (869-028-00174-2) 21.00 

•70-89  (869-028-00175-1) ll.W 

•90-1 39 (869-028-001 76-9) 26.00 

•  140-155  _ (869-028-00177-7) 15.00 

•  156-165 (869-028-00178-5) 20.00 

•  166-199  (869-028-00179-3) 22.00 

•200499  „ (869^)28-00180-7) 21.00 

•500-End (869-028-00181-5) 17.00 

47  Parts: 

•0-19    (869-028-00182-3) 35.00 

•20-39  „...  (869-028-O018i-l) 26.00 

•40-69  .„ „ (869-028-00184-0) 18.00 

•70-79  (869-028-00185-8) 33.00 
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Title                                    Stodc  Number  Price       Revision  Date 

Complete  1997  CFR  set 951.00  1997             sno  amendments  were  promutgoted  durng  me  pefoO  Octobef  1    1995  to 

Microfictie  C^R  Edition:  September  30,  1996,  The  CFR  volume  asued  Octobei  i    1995  should  be  retained. 
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Individual  copies _ 1.00  1997 
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'The  July  1,  19«5  edNion  ol  32  CFR  Ports  1-189  ccntomj  o  note  only  for      ' 
Parts  1-39  Inclusive.  For  me  lul  text  o(  Itw  Defense  Acqunition  Regulatians 
in  Parts  1-39,  consJt  ttw  Itvee  CFR  volumet  issued  as  of  July  1 ,  1984,  contonng 
thoseparts. 

^The  July  1,  1985  edition  o(  41  CFR  Chapters  1-1(X)  contorts  a  note  only 
lor  Chapters  1  to  49  ndustve  For  the  fvJ  text  oT  procurement  regiiations 
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1,  1990  to  Mar.  31.  1997  The  CFR  volume  issued  April  1,  1990,  sho«id  be 
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'No  amendments  to  this  volume  were  promulgated  dirng  lt«  period  Jtiy 
I.  1991  to  June  30.  1996.  The  CFR  volume  issued  July  1,  1991,  should  be  retaned. 
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Public  Laws 
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Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  fresident 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress.  1st  Session,  1997 

Individual   laws  also  may  be  purchased  from  the  Superintendent  of  Documents,   U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http;//wv»w. access 
gpo  gov/su_docs/ 
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VBA 
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.  subscriptions  to  PUBLIC  LAWS  for  the  105th  Congress,  1st  Session,  1997  for  $190  per  subscription. 


The  total  cost  of  my  order  is  $ . 


..  International  customers  please  add  25%.  Prices  include  regular  domestic 
postage  and  handling  and  are  subject  to  change. 

Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
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(Credit  card  expiration  date)  your  order! 
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\lav  we  make  your  name/address  available  to  other  mailers?      | |    | | 


(Authorizing  Signature) 

Mail  To:  Superintendent  of  DfKuments 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Easy,  Convenient, 
FREE 

Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web. 
go  to  the  Superintendent  of 
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To  connect  using  telnet, 
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and  login  as  guest 
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munications software  and 
modem  to  call  (202) 
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required). 

You  may  also  connect  using  local  WAIS  client  software.  For  further  information,  contact 
the  GPO  Access  User  Support  Team: 

Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 
Fax:  (202)  512-1262  (24  hours  a  day.  7  days  a  week). 
'*'^*""  Internet  E-Mail:  gpoaccess@gpo.gov 
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class  mail.  As  pan  of  a  microfiche 
Federal  Register  subscnption,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
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Government-sponsored  international  exchange  and  training  programs,  and 
issue  a  report  on  such  strategy; 

(e)  No  later  than  2  years  from  the  date  of  this  order,  develop  reconmienda- 
tions  on  performance  measures  for  all  United  States  Government-sponsored 
international  exchange  and  training  programs,  and  issue  a  report  thereon; 
and 

(f)  Develop  strategies  for  expanding  public  and  private  partnerships  in, 
and  leveraging  private  sector  support  for,  United  States  Government-spon- 
sored international  exchange  and  training  activities. 

Sec.   5.  All  reports  prepared  by  the  Working  Group  pursuant  to  section 
4  shall  be  made  to  the  President,  through  the  Director  of  the  United  States 
Information  Agency. 
Sec.  6.  The  Working  Group  shall  meet  on  at  least  a  quarterly  basis. 

Sec.  7.  Any  expenses  incurred  by  a  member  of  the  Working  Group  in 
cormection  with  such  member's  service  on  the  Working  Group  shall  be 
borne  by  the  member's  respective  department  or  agency. 

Sec.  8.  If  any  member  of  the  Working  Group  disa^ees  with  respect  to 
any  matter  in  any  report  prepared  pursuant  to  section  4,  such  member 
may  prepare  a  statement  setting  forth  the  reasons  for  such  disagreement 
and  such  statement  shall  be  appended  to,  and  considered  a  part  of,  the 
report.  **'■    ^-  " 

Sec.  9.  Nothing  in  this  Executive  order  is  intended  to  alter  the  authorities 
and  responsibilities  of  the  head  of  any  department  or  agency. 
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74 38217 

75 38217 

95 38217 

146 35904 

148 35904 

Propossd  Rutas: 

Ch.  XII 3824 1 

1201 38241 


46  CFR 

109 

159 

160 

199 _. 


35392 

35392 

35392 

„ 35392 

296 - 37733 

47  CFR 

Ch.  I - 36216 

1 37408.  38029,  38475 

59 36998 

64 : 35974 

68 36463 

73 36226,  36227,  36699, 

36700,  36701 ,  36678,  36684, 

36691,  37144,  37145.  37522, 

38029,  38030,  38031 ,  38032, 

38033,38218 

76 38029 

Propossd  Rutas: 

Ch.  1 36752,  38244 

20 38951 

52 36476 

68 36476 

73 36250,  36756,  37008, 
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in 


38053,  38054,  38245,  38246 

80 37533 

48  CFR 

235 371 46 

243 fi... 37146 

252 37146,37147 

552 „ 38475 

1514 371 48 

1515 - 37148 

1535 38476 

1552 37148,  38476 

1803 36704 

1 804 36704 

1 807 36704 

1809 * 36704 

1813 36704 

1815 36704 

1816 36704 

1819 36704 

1822 36704 

1824 36704 

1825 36704 

1 827 36704 

1 832 36704 

1836 36704 

1837 _ „ 36704 

1839 36704 

1842 36227,  37335 

1844 36704 


1845 36704 

1852 36704 

1853 „ 36704 

1870 36704 

Propossd  Rutas: 

4 ^ 36250 

7 36250 

8 36250 

12 37874 

14 37874 

15 36250,37874 

16 36250 

17 36250 

19 37874 

22 36250 

27 36250 

28 36250 

31 .-„....35900,  36250 

32 36250 

33 „.„ 37874 

35 36250 

42 36250 

43 36250 

44 36250 

45 36250 

48 35900 

49 36250 

51 36250 

52 35900,  36250,  37847 

53 36250,37847 


245 .g 37185 

252 ." 37185 

9903 37654 

49  CFR 

1 38478 

1 73 37 1 49 

193 36465 

355 37150 

369 _ 38034 

372 „ 38035 

382 37150 

383.- ^ 37150 

384 „ 37150 

389 37150 

391 ™ 37150 

392 _ 37150 

531 37153 

1 002 35692 

1180 _.„ 35692 

Propossd  Rutas: 

23 38952 

26 38952 

192 37008 

195 _ 37008 

213 „ 36138 

385 36039 

57 1 ^ 3625 1 

594 37847 

1002 36477 


1181 36480 

1182 36477,  36480 

1186 36480 

1187 36477 

1188 36477,  36480 

50  CFR 

17 36481,  36482  38932, 

227 38479 

205 35447,  36998,  38036, 

38037,  38485,  38939 

300 38037 

648 36704,  36738,  37154, 

37741,38038 

660 35450,  36228,  38942 

678 38942 

679 36018,  36739,  36740, 

36741,  37157,  37523,  38039, 

38943,  38944 
Proposed  Rutas: 

17 35762,  37852,  38953. 

38958 

25 ......38959 

32 38959 

285 36040,  36739,  36872 

600 35468 

622 35774 

630 .; 38246 

679 37860 


\ 


X^ 
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REMINDERS 

The  items  m  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users.     .^ 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JULY  21,  1997 

AGRICULTURE 
DEPARTMENT 
Antmai  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  ol 
animals  and  animal 
products 

Horses  and  horse  products: 
limited  ports  of  entry — 
Dayton,  OH;  puWished  5- 

22-97 
Dayton,  OH;  putjiished  7- 
18-97 

AGRICULTURE 

DEPARTMENT 

Food  Safety  and  Inspection 

Service 

Meat  and  poultry  inspection. 
Contact  freezing  of  meat 
and  meat  products;  liquid 
nitrogen  use;  published  b- 
22-97 
COftHNERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management 
AJaska,  fishenes  of 
Exclusive  Economic 
Zone- 
Fishing  tnp  definitran; 
correction;  published  7- 
21-97 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 

Act) 

Nuclear  plant 
decommissioning  trust 
fund  guidelines  (formation, 
organization,  and 
operation);  published  6- 
19-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans,  approval  and 

promulgation,  vanous 

States 

Oregon,  published  5-20-97 
Hazardous  waste  program 

authonzations: 

Utah,  published  5-20-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Personal  communications 
services: 


Narrowtjand  PCS — 
Power  and  antenna  height 
rules;  published  5-20-97 

Radio  stations;  table  ol 
assignments: 

Alabama;  published  6-13-97 

Arttansas;  published  &-13-97 

Colorado;  published  6-13-97 

New  Mexico;  published  6- 

13-97 
Oklahoma;  published  6-13- 

97 
Oregon;  published  6-13-97 
Wisconsin;  [xjblished  8-13- 

97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Enrofloxacin  solution; 
published  7-21-97 
Enrofloxacin  tat>lets; 
published  7-21-97 

Ivermectin;  published  7-21- 
97 
Medical  devices: 

Intant  radiant  warmer; 
reclassification  from  dass 
III  to  class  M;  speoal 
controls;  published  6-1  &• 
97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 

species: 

San  Francisco  lessingia; 
published  6-19-97 

LABOR  DEPARTMENT 

Occupational  Safety  and 
Health  Administration 
Shipyard  employment  safety 
and  health  standards: 
Personal  protective 

equipment;  ettective  date 

and  reporting  and 

recordkeeping 

requirements;  published  6- 

20-97 

LABOR  DEPARTMENT 

Wage  and  Hour  Division 

Service  contracts  for 
maintenance  of  public 
buildings;  nondisplacement 
of  qualified  workers  under 
certain  contracts;  published 
5-22-97 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Planning  and  research: 

Federal-aid  highway 
systems  changes; 
comment  request; 
published  6-19-97 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Fruits,  vegetables,  and  other 
products,  fresh: 
Apples,  grade  standards; 
comments  due  by  7-28- 
97;  published  5-29-97 
Milk  marketing  orders: 

Tennessee  Valley; 
comments  due  by  7-31- 
97;  published  7-14-97 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  ol 
animeils  and  animal 
products: 

Hog  cholera  ar»d  swine 
vesicular  disease;  disease 
status  change — 
Spain;  comments  due  by 
7-28-97;  published  5-27- 
97 
Plant-related  quarantine, 
domestic: 

Gypsy  moth;  comments  due 
by  7-29-97;  published  5- 
30-97 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations: 
Ck)mmunity  and  insured 
business  programs; 
servicing  loans  and 
grants,  comments  due  by 
8-1-97;  published  6-2-97 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
(Community  and  insured 
business  programs; 
servicing  loans  and 
grants;  comments  due  by 
8-1-97;  published  6-2-97 

AGRICULTURE 
DEPARTMENT 
Rural  Housing  Service 

Program  regulations: 
Community  and  insured 
business  programs; 
servicing  loans  and 
grants;  comments  due  by 
8-1-97;  published  6-2-97 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Community  and  insured 
business  programs; 


servk:ing  loans  and 
grants;  comments  due  by 
8-1-97;  published  6-2-97 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fishenes  of 
Exclusive  Economic 
Zone — 

Pacific  Ocean  perch; 
comments  due  by  7-28- 
97;  published  7-16-97 
Northeastern  United  States 
fisheries — 
Summer  flounder; 
comments  due  by  8-1- 
97;  published  6-2-97 
Habitat  conservation  planning 
and  incidental  take 
permitting  process; 
handbook  availability;  no 
surprises  polk:y;  comments 
due  by  7-28-97;  published 
5-29-97 
Magnuson-Stevens  Fishery 
Conservation  and 
Management  Act; 
Implementation: 
Regional  fishery 
management  council 
members  appointment; 
comments  due  by  7-31- 
97;  published  7-1-97 
Pacific  Halibut  Commission, 
International: 

Pacific  halibut  fisheries — 
Oregon  sport  fishery; 
comments  due  by  7-31- 
97;  published  7-16-97 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulatk)n 
(FAR): 

Government  property; 
comments  due  by  8-1-97; 
published  6-2-97 
EDUCATION  DEPARTMENT 
Special  education  and 
rehabilitative  services; 
Individuals  with  Disabilities 
Education  Act 
Amendments  of  1997 — 
Programs  implementation; 
advice  and 
recommendations 
request;  comments  due 
by  7-28-97;  published 
6-27-97 
ENERGY  DEPARTMENT 
Energy  Efficiency  and 
Renewable  Energy  Office 
Energy  conservation: 
Renewable  energy 
production  incentive 
program;  comments  due 
by  7-31-97;  published  6- 
10-97 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
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Light-duty  vehicles  and 
trucks;  on-board 
diagnostics  requirements; 
comments  due  by  7-28- 
97;  published  5-28-97 
Air  programs: 
Clean  Air  Act- 
Special  exemptions; 
Guam;  comments  due 
by  7-30-97;  published 
6-30-97 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
7-28-97;  published  6-26- 
97 
Missouri;  comments  due  by 
8-1-97;  published  7-2-97 
Tennessee;  comments  due 
by  8-1-97;  published  7-2- 
97 
Air  quality  planning  purposes; 
designation  of  areas: 
Nevada;  comments  due  by 
7-28-97;  published  6-26- 
97 
Supertund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  phorities  list 
update;  comments  due 
by  7-30-97;  published 
6-30-97 
Toxic  substances: 
Significant  new  uses — 
1-Aspartic  acid, 
homopolymer  and 
ammonium  and 
potassium  salts,  etc.; 
comments  due  by  7-28- 
97;  published  6-26-97 
Butanamide,  2,2'- 
[3'dichloro(1 ,1  '-biphenyl)- 
4,4'-diyl)bisazobis  N-2,3- 
dihydro-2-oxo-lH- 
benximdazol-5-yl)-3-oxo; 
comments  due  by  7-28- 
97;  published  6-26-97 
Substituted  phenol,  etc.; 
comments  due  by  7-28- 
97;  published  6-26-97 
Water  pollution  control; 
Clean  Water  Act  and  Safe 
Drinking  Water  Act — 
Pollutant  analysis  test 
procedures;  approval 
process  streamlined; 
guidelines;  correction; 
comments  due  by  8-1- 
97;  published  6-26-97 
Water  quality  standards — 
Alaska;  arsenic  human 
health  criteria; 
withdrawal;  comments 
due  by  8-1-97; 
published  7-18-97 
EXECUTIVE  OFRCE  OF  THE 
PRESIDENT 

Central  Intelligence  Agency 
Freedom  of  Information  arxl 
Privacy  Acts; 


implementation;  comments 
due  by  7-28-97;  published 
6-16-97 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Commercial  mobile 
services — 
Wireless  services 
compatibility  with 
enhanced  91 1  calling; 
comments  due  by  7-28- 
97;  published  7-21-97 
Competitive  bidding 
procedures;  comments 
due  by  8-1-97;  published 
7-&-97 
Radio  stations;  tat>le  of 
assignments: 

Idaho;  comments  due  by  7- 
31-97;  published  &-21-97 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatkxi 
(FAR): 

Govemment  property; 
comments  due  by  8-1-97; 
published  6-2-97 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare: 
Hospital  inpatient 
prospective  payment 
systems  and  1998  FY 
rates;  comments  due  by 
8-1-97;  published  6-2-97 
Mental  Health  Parity  Act  of 
1996  and  Newtwms'  arxj 
Mothers'  Health  Protection 
Act  of  1996;  implementation, 
comments  due  by  7-28-97; 
published  6-26-97 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Low  income  housing: 
Housing  assistance 
payments  (Section  8) — 
Fair  market  rent 
schedules  for  rental 
certificate,  loan 
management,  property 
disposition,  moderate 
rehabilitation,  and  rental 
voucher  programs; 
comments  due  by  7-29- 
97;  published  4-30-97 
Mortgage  and  loan  insurance 
programs: 
Direct  erxlorsement 
mortgagees;  delegation  of 
insunng  authority; 
comments  due  by  8-1-97; 
published  6-2-97 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 


Preble's  meadow  jumping 
mouse;  comments  due  by 
7-28-97;  published  5-5-97 

Habitat  conservation  planning 
and  incidental  take 
permittir^g  process; 
handbook  availability;  no 
surpnses  policy;  convnents 
due  by  7-28-97;  published 
5-29-97 

INTERIOR  DEPARTMENT 

Minerals  Management 

Service 

Outer  (^ntinental  Shelf; 
geologk:al  arxJ  geophysical 
explorations,  comments  due 
by  7-29-97;  published  &-28- 
97 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Environmental  statements; 
availatjility,  etc.: 
Permanent  program 
regulations,  etc.; 
comments  due  by  8-1-97; 
published  5-30-97 
Initial  and  permar>ent 
regulatory  programs: 
Surtace  coal  mining  and 
reclamation  operations — 
Valid  existing  rights  (VER) 
definition  arxl  claims 
submission  and 
processing  procedures; 
comments  due  by  8-1- 
97;  published  5-30-97 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Schedules  of  controlled 
substances: 

Excluded  vetennary  anabolic 
steroid  Implant  products; 
comments  due  by  7-29- 
97;  published  5-30-97 
Exempt  anabolic  sterokj 
products;  comments  due 
by  7-29-97;  published  &- 
30-97 
LABOR  DEPARTMENT 
Employment  Standards 
Administration 
Longshore  and  Hart»r 
Worker's  Compensation  Act: 
Administration  and 
procedure — 

Civil  penalties;  comments 
due  by  8-1-97; 
published  7-2-97 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Metal  and  nonmetal  and  coal 
mine  safety  and  health: 
Occupational  noiSe 
exposure;  comments  due 
by  8-1-97;  published  6-13- 
97 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Safety  and  health  standards, 
etc.: 


Ethylene  oxide  starxJard; 
meeting;  comments  due 
by  8-1-97;  published  5-27 
97 

LABOR  DEPARTMENT 
Pension  and  Welfare 
Benefits  Administration 

Mental  Health  Parity  Act  of 
1996  and  Newtx>ms'  and 
Mothers'  Health  Protectkvi 
Act  of  1996;  implementation 
comments  due  by  7-28-97; 
published  6-26-97 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Govemment  property; 

comments  due  by  8-1-97; 

published  6-2-97 

NORTHEAST  DAIRY 
COMPACT  COMMISSION 

Compact  over-order  poce 
regulations;  proceedings  or 
petitions  to  modify  or 
exempt;  comments  due  by 
7-30-97:  published  6-30-97 

NUCLEAR  REGULATORY 
COMMISSION 

Byproduct  material;  domestic 

licensing: 

Funding  tjy  non-profit  and 
non-bond  issuing  licen: 
self  guarantee;  comments 
due  by  7-29-97;  published 
4-30-97 

SMALL  BUSINESS 
ADMINISTRATION 

Disaster  loan  programs' 
Legal  business  entities 
engaged  in  agricultural 
enterprises  and  non- 
agncultural  business' 
ventures;  comments  due 
by  7-31-97:  published  7-1- 
97 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Boating  safety  regulations; 
comments  due  by  7-28-97; 
putilished  5-28-97 
Coast  Guard  Authonzation  Act 
of  1996;  implementation: 
International  management 

code  lor  safe  operation  of 

ships  and  pollution 

prevention;  development 

of  parallel  U.S. 

requirements,  comments 

due  by  7-30-97;  published 

5-1-97 

Drawbndge  operations: 
Marylarxl;  comments  due  by 
7-31-97;  published  4-21- 
97 

TRANSPORTATION 
DEPARTMENT 

Disadvantaged  business 
enterpnses  participation  in 


VI 
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DOT  financial  assistance 
programs,  comments  due  by 
7-29-97;  published  5-30-97 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives- 
Airbus  Industrie;  comments 

due  by  7-28-97;  published 

6-1&-97 
Bombardier;  comments  due 

by  7-2&-97;  putdished  5- 

28-97 
British  Aerospace; 

comments  due  by  7-28- 

97;  published  6-17-97 
Domier;  comments  due  by 

7-28-97,  published  6-17- 

97 
Pratt  4  Whitney;  comments 

due  by  7-28-97;  published 

5-27-97 
Puntan  Bennett  Aero 

Systems  Co.,  comments 

due  by  7-28-97,  published 

5-29-97 


Class  E  airspace;  comments 
due  by  7-28-97;  published 
6-11-97 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Motor  carrier  safety  standards: 
Parts  and  accessories 
necessary  for  safe 
operation — 
General  amendments; 
^  comments  due  by  7-28- 

\\  97;  published  6-12-97 

Safety  fitness  procedures — 
Rating  methodology; 
comments  due  by  7-28- 
97;  published  5-28-97 
Rating  methodology; 
comments  due  by  7-28- 
97;  published  7-3-97 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
slar.dards: 


Controls  and  displays, 
accessibility  and  visibility; 
Federal  regulatory  review; 
comments  due  by  7-31- 
97;  published  6-16-97 
TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 
Hazardous  materials: 
Hazardous  matenals 
transportation — 
Non-specification  open 
head  fiber  drum 
packaging;  authority  for 
shipping  certain  liquid 
hazardc'js  matenals 
extended;  comments 
due  by  8-1-97; 
published  6-2-97 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Smalt  Business  Job  Protection 
Act  of  1996;  implementation: 
Wine;  small  producers'  tax 
credit  and  bond 


provisions;  conforming 
changes;  comments  due 
by  8-1-97;  published  6-2- 
97 

TREASURY  DEPARTMENT 

Fiscal  Service 

Financial  man^ement 
services: 

Indorsement  and  payment  of 
chect(s  drawn  on  United 
States  Treasury; 
reissuance  of  procedural 
changes;  comments  due 
by  7-29-97;  published  5- 
30-97 

UNITED  STATES 
INFORMATION  AGENCY 

Exchange  visitor  program: 

Au  pair  programs; 
participation  requirements; 
comments  due  by  7-28- 
97;  published  5-27-97 
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CFR  CHECKLIST 


Stock  NumtMr 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  "•"  precedes  each  entry  that  is  now  available  on-line  through 

the  Government  Printing  Office's  GPO  Access  service  at  http:// 

www.access.gpo.gov/nara/cfr.  For  information  about  GPO  Access 

call  1-888-293-6498  (toll  free). 

A  checklist  of  current  CFR  volumes  composing  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  annual  rate  for  subscnption  to  all  revised  volumes  is  $951 .00 

domestic,  $237.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revision  Date 

•1,  2  (2  Reserved) (86W»32-00001-«) $5X)0 

•3  (1996  Compikjtion 
and  Ports  100  and 
101)  (869-032-00002-6)  ...:..     20.00 

•4  (869-032-00003-4) 7.X 

5  Parts: 

•1-699  (869-032-0004-2)  ... 

•700-1199  (869-032-00005-1)  .. 

•1200-{nd,  6  (6 
Resewed) (869-032-00006-^  .. 


34.W 
26.00 


Feb.  1,  1997 

'Jon.  I,  1997 
Jan.  1,  1997 

Jon.  1,  1997 
Jan.  1,  1997 


33.00        Jan.  1,  1997 


7  Parts: 

•0-26  (869-032-O0007-7) . 

•27-52  (869-032-00008-5)  . 

•53-209 (869-032-00009-3)  . 

•210-299  (869-032-00010-7)  . 

•300-399 (869-032-00011-5)  . 

•400-699 _....  (869-032-00012-3)  . 

•700-899 „ (869-032-00013-1)  . 

•900-999 „ (869-032-00014-0)  . 

•1000-1199  (869-032-00015-8)  . 

•1200-1499  _ (869-032-00016-6)  . 

•1500-1899  (869-032-00017-4)  . 

•1900-1939  (869-032-00018-2)  . 

•  1940-1949  (869^)32-00019-1)  . 

•1950-1999  (869-032-00020-4)  . 

•2000-£nd (869-032-00021-2)  . 

•8 (869-032-00022-1)  .. 

9  Parts: 

•1-199  (869-032-00023-9)  .. 

•200-End (869-032-00024-7)  .. 

10  Parts: 

•0-50  „ (869-032-00025-5) 39.00 

•51-199 (869-032-00026-3) 31 .00 

•20(M99 _...  (869-032-00027-1) 30.00 

•500-End (869-032-00028-0) 42.00 

•11  (869-032-00029-8) 20.00 

12  Parts: 

•1-199  (869-032-0003O-1)  .. 

•200-219 ...7. (86W)32-00031-0)  .. 

•220-299 (869-032-00032-8)  .. 

•300^99 (869-032-00033-6)  .. 

•500-599 (869-032-00034-4)  .. 

•600-€nd (869-O32-O0O35-2)  .. 


26.00 
30.00 
22.00 

44.ra 

22.00 
28.00 
31.00 
40.00 
45.00 
33.00 
53.00 
19.00 
40.00 
42.00 
20.00 

30.x 

39.00 
33.00 


16.00 
20.00 
34.00 
27.00 
24.00 
40.00 


Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 

Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 

Jan.  1.  1997 

Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 
Jan.  1,  1997 


Title 

14  Parts: 

•  1-59  (869-032-00037-9)  44.00 

•60-139 „ (869-032-00038-7)  38.00 

140-199  „ (869-032-00039-5)  16.00 

•200-1199  (869-032-00040-9) 30.00 

•  1200-€nd (869-032-00041-7) 21.00 

15  Parts: 

0-299  (869-032-00042-5)  21.00 

300-799 (869-032-00043-3) 32.00 

•800-End (669-032-00044-1) 22.00 

16  Parts: 

•0-999  

•1000-End 

17  Parts: 

•  1-199  (869-032-00048^) 

•200-239 (869-028-00053-3) 

•240-End „ (869-032-0005O-6) 

18  Parts: 

•  1-149  (869-028-00055-0) 17.00 

150-279 (669-028-00056-8) 12.00 

280-399 „_ (869^)28-00057-6) 13.00 

•400-End (869-032-00052-2) 14.00 

19  Parts: 

•1-140  (669-032-00t»3-l) 

•  141-199 ^ (869-032-O0054-9) 

•200-End (869-032-00055-7) 


Price       Revision  Date 


....(869-032-00045^3) 30.00 

....(869-032-00046-8) 34.00 


21.00 
25.00 
40.00 


20  Parts: 

•  1-399 (869-032-00056-5) 

•400-499  (869-032-00057-3) 

•50O-£nd (869-032-00058-1) 

21  Parts: 

•1-W  (869-032-00059-0) 

•100-169 (869-032-00060-3) 

•  170-199  .._ (869-032-00061-1) 

•200-299 _ (669-032-00062-0) 

•300-499 (869-028-00069-0) 

500-599 (869-032-00064-6) 

•600-799  ...._ (869-032-00065-4) 

•800-1299  (869-028-00072-0) 

•1300-End (869-032-00067-1) 

22  Parts: 

1-299  ™ 

•300-£nd „.. 

•23  


33.00 
30.00 
16.00 

26.00 
46.00 
42J0O 

21.00 
27.00 
28.00 

9.00 
50.00 
28.00 

9.M 
30.00 
13.00 


.  (669-032-00068-9) 42.00 

(669-032-00069-7) 31.00 

(869-O28-00076-2) 21.00 


•13  (869-032-00036-1) 23.00        Jan.  1,  1997 


24  Parts: 

••0-199  (869-032-00071-9) 32.00 

200-499 (869-032-00072-7) 29.00 

500-699 _ (869-032-00073-5) 18.00 

•700-1699  (869-032-00074-3) 42.00 

••1700-€nd  (869-032-00075-1) 18.00 

•25  (869-032-00076-0) 42.00 

26  Parts: 

•§§1.0-1-1.60  (869-032-00077-8) 21.00 

•§§  1.61-1  169 (869-028-00086-0) J4.X 

•§§  1.170-1.300  (869-028-00087-8)  24.X 

§§1.301-1.400 (869-028-00068-6) 17.W 

§§1.401-1.440 „..  (669-032-00081-6) 39.W 

§§1.441-1.500  (869-032-00082-4)  22.M 

§§1.501-1.640 (869-032-00083-2) 28.X 

§§1.641-1.850  (869-032-00084-1) 33  X 

§§1.651-1.907  (669-028-00093-2) 26  X 

•§§  1.908-1  1  OX (869-032-00086-7) i4.X 

§§  1.1X1-1. 14X  (869-032-O0087-5) 35.X 

•§§  1.1401-End  (869-032-00088-3) 45.X 

2-29  _ (869-032-00089-1) 36.X 

30-39  (869-032-00090-5) 25.X 

40-49  (669-032-00091-3) 17.X 

50-299 (669-032-00092-1) 18.X 

300-499 .„ (869-032-00093-0) 33  X 

500-599 (869-032-00094-6) 6.X 


Jan  1 
Jon.  1 
Jan.  1 
Jan.  1 
Jan.  1 

Jon.  1 
Jan.  1 
Jan.  1 

Jan.  1 

Jan.  1 

Apr.  1 
Apr.  1 
Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.  1 

Apr.  I 
Apr  1 
Apr.  1 

Apr.  ] 
Apr.  1 
Apr.  1 

Apr  1 
Apr  1 
Apr.  1 
Apr.  1 
Apr.  1 
Apr,  1 
Apr  1 
Apr.  1 
Apr.  1 

Apr  1 
Apr.  I 

Apr.  1 

Apr.  1 
Apr.  1 
Apr.  1 
Apr.l 
Apr    1 

May  1 


Apr. 
Apr 
Apr. 
Apr 
Apr 
Apr 
Apr 
AJs, 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr. 
Apr. 
Apr 
■•Apr. 


997 
997 
997 
997 
997 

997 
997 
997 

997 
997 

997 
996 
997 

996 
996 
996 
997 

997 
997 
997 

997 
997 
997 

997 
997 
997 
997 
996 
997 
997 
996 
997 

997 
997 

996 

997 
997 
997 
997 
997 

997 


997 
996 
996 
996 
997 
997 
997 
997 
996 
997 
997 
997 
997 
997 
997 
997 
997 
990 
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Title 
600-€nd 


Stock  Number 
, (869-032-00095-3) 


Piice       Ravtslon  Date 

9.50        Apr.  1,  1997 


35.00 

30.00 

July  1, 
July  1. 

1996 
1996 

26.00 

12.00 

4«.00 

2aoo 

July  1 
July  1 
July  1 
July  1 

1996 
1996 
1996 
1996 

27  Parts:  .^, 

•1-199  (869-032-00096-4) 48.00        Apr.  1,  1997 

200-€nd  (869-032-00097-2) 17.00        Apr.  1,  1997 

28  P8rts: 

)-42        .  .ZZZZ!!!^!  (869-028-00106-8) 
43-efKi  .'. (869-028-00107-6) 

29  Parts: 

0-99  (869-028-00)08-4) 

100-499    (869-028-00109-2) 

500-899  (869-€28-00 110-6) 

900-1899  (869-028-001 1  M) 

1900-1910  (§§1900  to 

1910  999)  (869-028-00112-2), 

1910  (§§19)0.1000  to 

end)    (869-028-00113-1) . 

1911-1925  (869-028-00114-9)  , 

1926 (869-028-001 15-7) 

1927-€nd (869-028-00)16-5)  , 

30  Parts: 

1-199         (869-028-00117-3) 

200-699   (869-028-001 18-1) 

700-€nd  _ (869-028-00)  )9-0) 


AiJOO        July  1,  1996 


27.00 
19.00 
30.00 
3a.00 

33.00 
26.00 
38.00 


July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1.1996 
July  1,  1996 
July  1.  1996 


31  Parts: 

0-199 

2a)-€nd 

32  Parts: 

1-39  Vol  I ... 
1-39.  Vol.  II 


(869-028-00120-3) 20.00 

,(869-028-00121-1) 33.00 


]SJ0O 
\9J00 


1-39.  Vol.  Ul 1800 

1-190        (869-028-00122-0) 

191-399   (869-028-00123-8) 

400-629   (869-028-00124-6) 

630-699   _  (869-028-00125-4) 

700-799 „ (869-028-00126-2) 

800-€nd  .. 


42.00 

50.00 
34.00 
14.00 
28.00 
, (869-028-00127-1) 28.00 


33  Parts: 

1-124        (869-028-00)28-9) 26.00 

125-199  (869-028-00129-7) 35.00 

200-€nd (869-028-00130-1) 32.00 

34  Parts: 

1-299 (869-028-00)31-9) 27.00 

300-399    (869-028-00132-7) 27.00 

400-£nd  - (869-028-00)33-5) 46.00 

35  (869-028-00134-3) 15.00 

36  Parts 

1-199    „ (869-028-00135-1)  .. 

200-€nd  (869-028-00136-0)  .. 

37  (869-028-00)37-8)  .. 

38  Psrts^ 

0-17 (869-028-00138-^) 

IMnd  (869-023-00139-4)  . 


20.00 
48.00 

24.00 


34.00 
38.00 


(869-028-00140-8) 23.00 


40  Parts: 

•1-61  (869-028-00141-6) 

•62 (869-028-00142-4) 

•53-59  (869-028-00143-2) 

60    (869-028-00)44-1) 


50.00 
51.00 
14.00 
47.00 


•61-7)    (869-028-00)45-9)  47  00 


•72-80  (869-028-00146-7) 

•81-85  (869-028-00147-5) 

86         (869-028-00 1 48-3) 

•87-135  (869-028-00)49-1) 

•  136-149  (869-028-00150-5) 

•  150-189 (869-028-00)51-3) 

•  190-259 (869-028-00152-1) 

•260-299  (869-028-00153-0) 

•300-399 (869-028-00154-8) 

•400-424 (869-028-00155-6) 


34.00 
31.00 
46.00 
35.00 
35.00 
33.00 
22.00 
53.00 
28.00 
33.00 


July  I 
July  I 


1996 
1996 


zjuly  1,  1984 

zjuly  1,  1984 

zjuly  1,  1984 

July  1,  1996 

July  1,  1996 

JUy  ),  1996 

5  July  1,  1991 

July  1,  1996 

July  1,  1996 

J»iy  1,1996 
July  1,  1996 
July  1.1996 

July  1,  1996 
July  1,  1996 
July  1,  1996 

July  1,  1996 

July  1.  1996 
July  1,  1996 

July  1.  1996 

July  1,  1996 
July  1,  1996 

July  1,  1996 

Jiiy  1,  1996 
July  1,  1996 
July  1,  1996 
Jufy  1 


July  1. 

July  1, 

July  ), 
July 


1996 
1996 
1996 
1996 
)996 


July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 


Title  Stock  Number  Price 

•425-699  (86W)28-00 156^4) 38.00 

•700-789  .._ (869-028-00 1 57-2) 33.00 

•790-€txl ™ (869-028-00158-7) 19.00 

41  Ctiapters: 

1,  1-)  to  l-)0  1300 

1,1-11  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7  ... 

8  ... 

9  ... 

10-17 


14.00 
6.x 
4.50 

13.00 
9.50 


18,  Vol.  1,  Ports  1-5  13.00 

18,  Vol  II.  Ports  6-19 - 1300 

18,  Vol  III,  Ports  20-52  13.00 

19-100  - 1300 

1-100  (869-028-00159-9) 12.00 

101       (869-028-00160-2) 36.00 

102-200 (869^)2M)0161-1) 17.00 

201-End  (869-028-00162-9) 17.00 

42  Parts: 

•1-399  (869-028-00163-7) 32.00 

•400^129 „ (86W)28-00164-5) 34.00 

•430-End (869-028-00 165-3) 4100 

43  Parts: 

•  1-999  (869-028-00166-1) 30.00 

•1000-end (869-028-00 167-0) 45.00 


Revision  Date 

July  1,  1996 
July  1,  1996 
July  1,  1996 

3  July  1,  1984 

3July  1,  1984 

3JuM  1984 

3  July  1,  1984 

JJuly  1,  1984 

3  July  1,  1984 

JJuly  1,  1984 

'July  1, 

3July  1, 

i  July  1,  1984 

JJuly  1,  1984 

July  1,  1996 

July  1,  1996 

July  1,  1996 

July  1,  1996 


1984 
1984 


Oct.  1,  1996 
Oct.  1,  1996 
Oct.  1,  1996 

Oct.  1,  1996 
Oct.  1,  1996 


(869-028-00168-8) 31.00        (X:t.  1,  1996 


♦5  Parts:  _^ 

•  1-199  ™ (869-028-00169-6) 28.00  Oct  1,  1996 

•200^99 (869-028-00170-0) 14.00  *Oct.  1,  1995 

•500-1199 ...(869-028-00171-8) 30.00  Oct.  1,  1996 

•  )200-End (869-028-00172-6) 36.00  Oct.  1,  1996 

46  Parts:  ^ 

•  1^    (869-028-00173-4) 26.00  Oct.  1,  1996 

•41-69  (869-028-00174-2) 21.00  Oct.  1,  1996 

•70-89  (869-028-00175-1) 11.00  Oct.  1,  1996 

•90-139 (869-028-00176-9) 26.00  Oct.  1,  1996 

•  140-155   (869-028-00177-7) 15.00  Oct.  1,  1996 

•  156-165   (869-028-00178-5) 20.00  Oct.  1,  1996 

•  166-199 „.- (869-028-00179-3) 22.00  Oct.  1,  1996 

•200-499  „ (869-O28-00180-7) 21.00  Oct.  1,  1996 

•50D-End (869-028-001 81-5) 17.00  Oct.  1,  1996 

47  Parts:  _ 

•0-19    (86«)28-00182-3) 35.00  Oct.  1,  1996 

•20-39  (869-028-00183-1) 26.00  Oct.  1,  1996 

•40-69  „ (869^028-00184-0) 18.W  Oct.  1,  1996 

•70-79  (869-028-00185-8) 33.00  Oct.  1,  1996 

•80-€nd  ....(869-028-00186-6) 39.00  Oct.  1,  1996 

48  Chapters: 

•  1  (Ports  1-51)  {WH32MOM7-4) 45.00  Oct.  1.  1996 

•  1  (Ports  52-99)  (869-028-00188-2) 29.00  Oct.  1,  1996 

•2  (Ports  201-251)  (869-028-00189-1) 22.00  Oct.  1,  1996 

•2  (Ports  252-299) (869-028-00 19CM) 16.00  Oct.  1,  1996 

•3-6     (869-028-00191-2) 30.00  Oct.  1,  1996 

•7-14  „ (869-028-00192-1) 29.00  Oct.  1,  1996 

•  15-28  (869-028-00193-9) 38.00  Oct.  1,  1996 

•29-€nd  (869-028-00194-7) 25.00  Oct.  1,  1996 

49  Parts:  „ 

•1^99      (869-028-00195-5) 32.00  Oct.  1,  1996 

•100-185 ; (869-028-00196-3) 50.00  Oct.  1,  1996 

•  186-199 (869-028-00197-1) 14.00  Oct.  1,  1996 

•200-399  (869^)28^)0198-0) 39.00  Oct.  1,  1996 

•400-^999  (869-028-00199-8) 49.00  Oct.  1,  1996 

•  1000-1199  (86W)28-0020(W) 23.00  Oct.  1,  1996 

•  1200-€nd (869-028-00201-3) 15.00  Oct.  1,  1996 

50  Parts:  

•  1-199    (869-028-00202-1) 34.00  Oct.  1,  1996 

•200-599 (869-028-00203-0) 22.00  Oct.  1,  1996 

•600-€nd (869-028-00204-8) 26.00  Oct.  1,  1996 

CF(?  Index  ond  Findings 

Aids (86W)32-00047-6) 45.00  Jon.  1,  1997 
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Title                                    Stock  Number  Price       Revision  Date 

Connplete  1997  CFB  set 951.00  1997             tuo  omendments  weie  pcomulgoteO  durrg  the  pefKx3  October  i    1995  to 

Microfiche  C^K  Edition:  September  30,  )996.  Tlie  Cfi  voiurrve  issued  October  i   1995  shouW  be  retained. 

Subscription  (mated  OS  issued)  247.00  1997 

Individual  copies 1.00  1997 

Complete  set  (one-time  nrxjing) 264.00  1996 

Comjslete  set  (one-time  rrxjiling)  264.00  1995 

'  Because  Title  3  is  an  annual  compikilion,  lt«s  vokjme  and  all  previous  volumes 
shoukj  be  retaned  as  a  permar>ent  reference  souce 

'The  July  1,  1985  edHion  of  32  CW  Ports  1-189  contaris  a  note  onfy  (or      ' 
Parts  )-39  inclusive.  For  me  ful  text  of  Itw  Defense  Acqunltion  Begiiohons 
m  Ports  )-39,  consult  ttw  Itvee  CFR  volumes  Issued  as  of  July  ),  1984,  contanng 
those  parts. 

'The  Aiy  ),  1985  edition  of  41  CFR  Chapters  )-)(»  contan^  o  note  arty 
for  Chapters  )  to  49  Inclusive  For  Ihe  fJI  text  of  procurenwnl  regukstions 
In  Chapters  1  to  49,  consJt  the  eleven  CF8  volumes  issued  as  of  July  1, 
1984  containing  Itwse  chapters. 

'No  amendments  to  Iha  volume  were  promtigated  dunng  the  penod  Apr 
I,  1990  to  Ma.  31.  1997.  The  CFB  vokjme  Issued  Apry  1,  1990,  tfxxid  be 
retained. 

^No  amendments  to  this  volume  were  promulgated  dwng  ttw  period  A<y 
I,  1991  to  Juw  30,  )996.  The  CFB  volume  issued  July  ),  )991.  shotid  be  retoned. 
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Public  Laws 


105th  Congress.  1st  Session.  1997 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  tne  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  ■President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  105th  Congress,  1st  Session,  1997 

Individual   laws  also  may  be  purchased  from  the  Supenntendent  of   Documents,   U.S. 
Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register  for 
announcements  of  newly  enacted  laws  or  access  the  online  database  at  http //www. access 
gpo  gov/su_docs/ 


Superintendent  of  Documents  Subscriptions  Order  Form   y^.,  > 
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